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Rules  and  Regulations 


This  section  of  th©  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appBcability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISFER  issue  of  each 

WB6K. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1690 

Thrift  Savings  Plan;  MisceNaneous 
Regulations 

agency:  Federal  Retirement  Thrift 
Investment  Board. 

action:  Interim  rule  with  request  for 
comments. 

summary:  The  Federal  Retirement  Thrift 
Investment  Board  (the  Board)  was 
established  by  Pub.  L.  99-335  (June  6, 
1986).  the  Federal  Employees* 
Retirement  System  Act  of  1986  (codified 
principally  at  5  U.S.C.  8401  through 
8479).  as  amended  by  Pub.  L  99-509,  the 
Omnibus  Budget  Reconciliation  Act  of 
1986,  and  Pub.  L  99^^56.  the  Federal 
Employees'  Retirement  System 
Technical  Corrections  Act  of  1986,  to 
administer  the  Thrift  Savings  Plan  (nan) 
for  Federal  employees.  Regulatkms  of 
the  Board  are  contained  in  Title  5.  CFR, 
Chapter  VI,  Parts  1600-1699.  The 
Executive  Director  of  the  Board  is 
publishing  in  Part  1690  an  interim 
regulation  concerning  the  plan  year  to 
be  used  by  the  Plan  for  tax  and 
accounting  purposes. 
DATES:  Interim  rule  effective  on 
November  12,  1987;  conunents  must  be 
received  on  or  before  December  15, 1987, 
ADDRESSES:  Comments  may  be  sent  to: 
James  B.  Petrick,  Federal  Retirement 
Thrift  Investment  Board,  P.O.  Box  18899. 
Washington,  D.C.  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Petrick  (202)  653-2573. 
SUPPLEMENTARY  INFORMATION:  An 

employee  beneHt  plan  must  establish  a 
plan  year  for  tax,  accounting,  and  audit 
purposes.  5  U.S.C.  8439(b)  requires  the 
Board  to  engage  a  certified  public 
accountant  to  perform  an  annual  audit 
of  the  Thrift  Savings  Fund  (Fund)  for  the 
preceding  year.  The  Internal  Revenue 


Code  (Code)  also  requires  employee 
benefit  plans  to  establish  a  plan  year  for 
example,  the  nondiscrimination  tests 
applicable  to  qualified  cash  or  deferred 
arrangements  must  be  applied  to 
contributions  rS^de  during  the  plan  year. 
The  purpose  of  this  regulation  is  to 
establish  a  plan  year  for  the  Plan  in 
order  to  allow  the  necessary  audits  and 
tests  to  be  performed.  For  reasons  of 
administrative  convenience,  the  plan 
year  chosen  is  the  same  as  the  calendar 
year,  that  is,  it  will  begin  on  January  1  of 
the  calendar  year  and  end  on  December 
31  of  the  same  calendar  year.  Unless 
otherwise  indicated  in  future 
regulations,  this  plan  year  will  apply  in 
all  cases  where  the  Plan  must  be 
evaluated  on  an  annual  basis.  The  sole 
exception  to  this  principle  will  be 
situations  where  the  Board  is  subject  to 
government  financial  requirements  on  a 
fiscal  year  basis. 

Regulatory  FkxibiUty  Act 

I  cfertify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  It  is 
only  intended  to  announce  the  plan  year 
the  Board  will  use  for  accounting  and 
tax  purposes. 

Paperwork  Reduction  Act 

I  certify  that  this  regulation  does  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Waiver  of  Notice  of  Propoeed 
Rulemaking  and  30-Day  Delay  of 
Effective  Date 

Pursuant  to  5  U.S.C.  553(b)(B)  and 
(d)(3),  I  Hnd  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  for  making  this 
regulation  effective  in  less  than  30  days. 
The  regulation  must  be  in  place  before 
the  end  of  calendar  year  1987  in  order  to 
allow  proper  tax  and  audit  planning. 

List  of  Subjects  in  5  CFR  Part  1690 

Employee  benefit  plans,  Government 
employees.  Retirement,  Pensions. 

Federal  Retirement  Thrift  Investment  Board 

Francis  X.  Cavanau^ 

Executive  Director. 

Title  5  of  the  Code  of  Federal 
Regulations  is  amended  to  add  Part  1690 
to  Chapter  VI  to  read  as  follows: 


Federal  Register 

VoL  52.  No.  218 

Thursday,  November  12,  1987 


PART  1690— MISCELLANEOUS 
REGULATIONS 

Sec. 

1690.1    Plan  year. 

Authority:  5  U.S.C.  8474. 

§1690.1    PtanyMM-. 

The  Thrift  Savings  Plan's  plan  year 
will  be  established  on  a  calendar-year 
basis  for  all  purposes,  except  where 
another  applicable  provision  of  law 
requires  that  a  fiscal  year  or  other  basis 
be  used.  As  used  in  this  section,  the 
term  "calendar-year  basis"  means  a 
twelve  month  period  beginning  on 
January  1  and  ending  on  December  31  of 
the  same  year. 
[PR  Doc.  87-26100  Filed  11-10-87;  8:45  am] 

BtLLMG  CODE  STSO-OI-M 


DEPARTMENT  OF  AGRICULTURE 
Agricultiiral  Marfceting  Servica 
7  CFR  Part  1124 

Milk  in  ttie  Oregon-Washington 
Martcetkig  Araa;  Order  Suspending 
Certain  Provtshxis 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Suspension  of  rule. 

summary:  This  action  suspends  for  the 
months  of  October  and  November  1987 
the  requirement  that  at  least  40  percent 
of  a  supply  plant's  receipts  be  delivered 
to  pool  distributing  plants  or  be 
disposed  of  as  fluid  milk  products  on 
routes  in  the  marketing  area  in  order  to 
qualify  the  supply  plant  for  pooling 
under  the  Oregon- Washington  order. 
The  action  was  requested  by  a 
cooperative  association  that  represents 
producers  who  supply  a  significant 
amount  of  milk  for  the  market.  The 
suspension  is  necessary  to  assure  that 
its  member  dairy  farmers  who  have 
regularly  supplied  the  market's  fluid 
needs  will  continue  to  share  in  the 
market's  fluid  milk  sales. 

EFFECnvE  date:  November  12, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner.  Marketing 
Specialist,  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  Room  2968. 
South  Building,  P.O.  Box  96456. 
Washington.  DC  20090-«456.  (202)  447- 
7183. 
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SUWiCMENTARV  MFOflMATiON:  Issued  I 
October  16, 1987;  published  October  23, 
1987  (52  FR  39658). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  action  lessens  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  tends  to  ensure  that 
dairy  farmers  will  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  rule  has  been  reviewed  under 
^^ecutive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Oregon- Washington 
marketing  area. 

Notice  of  proposed  rulemaking  was 
pubUshed  in  the  Federal  Register  on 
October*23. 1987  (52  FR  39658) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views 
and  arguments  thereon.  No  comments 
opposing  the  proposed  suspension  were 
received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  months  of  October  and 
November  1987  the  following  provisions 
of  th^order  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act: 

In  S  1124.9(b),  the  words  "not  less 
than  40  percent  in  any  month  of 
September  through  November  and"  and 
"other". 

Statement  of  Consideration 

This  action  removes  for  the  months  of 
October  and  November  1987  the 
requirement  that  at  least  40  percent  of  a 
supply  plant's  receipts  be  delivered  to 
pool  distributing  plants  or  disposed  of  as 
flixid  milk  products  on  routes  in  the 
marketing  area  in  order  to  qualify  the 
supply  plant  for  pooling.  The  suspension 
was  requested  by  Tillamook  County 
Creamery  Association  (TCCA).  a 
cooperative  association  that  represents 
a  large  number  of  the  market's 
producers. 


The  cooperative  states  that  significant . 
changes  during  the  past  year  have  had  a 
negative  impact  on  TCCA's  ability  to 
assure  that  40  percent  of  its  members' 
milk  production  will  be  delivered  to  pool 
distributing  plants  or  distributed  as 
route  disposition.  Among  the  changes 
cited  by  the  cooperative  are  a  decline  of 
18  percent  in  sales  to  distributing  plants, 
an  increase  of  nearly  10  percent  in  the 
milk  production  of  its  member 
producers,  and  changes  in  the  alignment 
of  marketing  organizations  in  the 
market.  As  a  result  of  these  changes  in 
mariceting  conditions,  TCCA  states  that 
it  was  forced  to  move  3  million  pounds 
of  milk  in  an  uneconomic  and  inefficient 
manner  during  September  1987  solely  to 
maintain  the  pool  status  of  its  producers 
who  historically  have  supplied  the  fiuid 
needs  of  the  Oregon-Washington 
marketing  area.  TCCA  estimates  the 
cost  of  such  unnecessary  handling  at  5 
cents  per  hundredweight,  and  states  that 
resulting  losses  of  milk  and  butterfat  are 
inevitable.  In  addition,  the  cooperative 
points  out  that  additional  pumping 
reduces  milk  quality  and  enhances 
bacterial  growth.  Without  the  requested 
suspension,  the  cooperative  expects  that 
for  the  months  of  October  and 
November  1987  such  uneconomic  and 
inefficient  handling  will  continue  to  be 
necessary  in  order  to  pool  its  producers' 
milk. 

No  comments  opposing  the  proposed 
action  were  received. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  in  the 
marketing  area  in  that  without  extensive 
unnecessary  and  expensive  hauling  and 
handling,  substantial  quantities  of  milk 
from  producers  who  regularly  supply  the 
market  would  be  excluded  from  the 
marketwide  pool,  thereby  causing  a 
disruption  in  the  orderly  marketing  of 
milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data;, 
views  or  arguments  concerning  this 
suspension.  No  views  in  opposition  to 
this  action  were  received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Sub}ects  in  7  CFR  Part  1124 

Milk  marketing  orders.  Milk.  Dairy 
products. 


It  is  therefore  ordered,  that  the 
following  provisions  in  §  1124.9(b)  of  the 
Oregon-Washington  order  are  hereby 
suspended  for  the  months  of  October 
and  November  1987: 

PART  1124-MILK  IN  THE  OREGON- 
WASHINGTON  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
1124  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  e01-«74. 

2.  In  §  1124.9(b).  the  words  "not  less 
than  40  percent  in  any  month  of 
September  through  November  and"  and 
"other"  are  suspended. 

Signed  at  Washington,  DC  on  November  6, 
1987. 

Kenneth  A  Gilles, 

Assistant  Secretary  for  Marketing  and 
Inspection  Services. 
[FR  Doc.  87-26164  Filed  11-10-87;  8:45  am) 

BILUNG  CODE  341(M)1-M 


Food  Safety  and  Inspection  Service 
9  CFR  Part  318 
[Docket  No.  84-029F] 

Container  Size  Restriction;  Meat  Fat 
Shortening 

agency:  Food  Safety  and  Inspection 
Service  (FSIS),  USDA. 

action:  Final  rule. 

summary:  On  October  2, 1986,  the  Food 
Safety  and  Inspection  Service  (FSIS) 
published  a  proposed  rule  to  amend  the 
Federal  meat  inspection  regulations  by 
removing  the  restriction  limiting  the 
packaging  of  artificially  flavored  meat 
fat  shortening  to  which  any  coloring 
matter  or  dye  has  been  added  to 
conventional,  round  containers  having  a 
capacity  no  greater  than  3  pounds. 

The  revision  will  allow  producers  of 
artificially  flavored  and  colored  meat  fat 
shortening  to  market  their  product  in 
institutional  and  other  size  containers.  It 
will  also  promote  consistency  with  Food 
and  Drug  Administration  regulations  for 
vegetable  shortening,  which  do  not 
include  a  container  size  restricHon. 

EFFECTIVE  DATE:  November  12. 1987. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  C.R.  Brewington.  Chief.  Labeling 
Policy  and  Approval  Branch.  Standards 
and  Labeling  Division.  Technical 
Services.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Aigriculture. 
Washington.  DC  20250.  (202)  447-5388. 


SUPPLEMENTARY  MFORMATIOH: 

Executiv*  Order  12281  ^mI  Effect  on 
Small  Entities 

The  Administrator  of  the  Food  Safety 
and  Inspection  Service  has  determined 
that  this  fmal  rule  is  not  a  major  rule 
under  Executive  Order  12291.  II  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prif^es  for 
consumers,  individual  industries. 
Federal,  State,  or  local  govertunent 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Ilie  Administrator  has  also 
determined  that  this  final  role  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et.  seq.).  ThU  final  rule 
provides  greater  flexibility  to  meat  fat 
shortening  processors  by  permitting 
them  to  package  their  product  in 
commercial  as  well  as  retail  size 
containers.  Since  no  similar  container 
size  restriction  exists  for  vegetable 
shortening,  the  rule  will  allow  meat  fat 
shortening  producers  to  compete  on  a 
fair  and  equitable  basis  with  vegetable 
shortening  producers. 

Background 

Under  the  Federal  Meat  Inspection 
Act  (21  U.S.C.  601  et  seq.).  FSIS  is 
responsible  for  assuring  that  meat  and 
meat  food  products  distributed  to 
consumers  are  wholesome,  not 
adulterated,  and  are  properly  marked, 
labeled,  and  packaged.  In  accordance 
with  this  statutory  authority,  on  October 
2, 1986,  FSIS  published  in  die  Federal 
Register  (51  FR  35239)  a  proposed  rule  to 
remove  the  regulatory  restriction 
limiting  the  packaging  of  artificially 
flavored  meat  fat  shortening  to  which 
artificial  color  has  been  added  to 
conventional,  round,  3  pound  containers. 
Prior  to  this,  the  Agency  had  for  some 
time  maintained  a  maximum  limit  of  3 
pounds  for  containers,  which  are 
conventional  and  round  for  the 
packaging  of  artificially  flavored  meat 
fat  shortening  to  which  any  coloring 
matter  or  dye  has  been  added  (9  CHI 
318.7(c)(3)). 

This  final  rule  removing  the  container 
size  restriction  is  a  response  to  a 
petition  submitted  by  Ed  Miniat,  Inc. 
The  petitioner  contended  thdt  his  firm 
and  other  producers  of  artificially 
flavored  and  colored  meat  fat  shortening 
operate  at  a  disadvantage  compared  to 
vegetable  shortening  producers  who  are 
rot  subject  to  a  container  size  restriction 


for  their  prodiict  tmder  Food  and  Drug 
Administration  regulations.  Artificially 
flavored  and  colored  vegetable 
shortening  may  be  packed  in  larger 
units,  including  large  size  containers 
intended  for  commercial  use.  The 
petitioner  noted  that  packaging  3  pound 
units  creates  production  costs  which 
producers  of  vegetable  shortening  do  not 
have  to  absorb  because  they  are 
permitted  to  package  their  product  in 
larger  containers. 

The  Agency  believes  that  the 
container  size  restriction  was  probably 
more  appropriate  30  years  ago  when 
hydrogenated  shortenings  were  newer 
products.  By  requiring  that  the  product 
be  packaged  in  conventional,  round 
containers  with  a  maximum  capacity  of 
3  pounds,  the  Agency  provided  extra 
assurance  that  consumers  were  alerted 
to  the  fact  that  the  product  was  not 
butter  or  margarine.  Since  the  time  that 
the  restriction  was  added  to  the 
regulations,  consumer  awareness  of  and 
familiarity  with  hydrogenated 
shortenings  has  increased.  In  addition, 
mixed  fat  shortenings  are  required  by 
section  319.701  of  the  Federal  meat 
inspection  regulations  to  be  identified 
either  as  "Shortening  Prepared  with 
Meat  Fats  and  Vegetable  Oils"  or 
"Shortening  Prepared  with  Vegetables 
Oils  and  Meat  Fats."  depending  on  the 
predominance  of  fats  and  oils  used,  or 
be  labeled  as  "Shortening"  when 
accompanied  by  an  ingredient 
statement.  Product  complying  with  this 
regulation  is  unlikely  to  be  deceptive  to 
consumers. 

Accordingly,  since  the  container  size 
restriction  for  flavored  and  colored  meat 
fat  shortening  is  out-dated  and  places 
meat  fat  shortening  producers  at  a 
competitive  disadvantage  with 
vegetable  fat  shortening  producers,  the 
Administrator  has  determined,  as 
proposed,  that  the  last  sentence  of 
§  3ia7(c)(3)  of  the  Federal  meat 
inspection  regulations  be  deleted. 

FSIS  did  not  receive  any  comments  in 
response  to  the  proposed  rule. 

Final  Rule 

After  careful  consideration  of  all 
relevant  information  available  to  FSIS 
and  for  the  reasons  stated  in  the 
preamble,  the  Administrator  has 
determined  that  the  proposed  rule 
should  be  published  as  a  final  regulation 
as  set  forth  below. 

List  of  Subjects  in  9  CFR  Part  318 

Meat  inspection.  Preparation  of 
product.  Approval  of  Substances. 


PART  318— (AMENDED] 

1.  The  authority  citation  for  Part  316 
continues  to  read  as  follows: 

Authority:  34  Stat  126a  81  Stat.  584.  as 
amended  (21  U.S.C.  601  et  seq.]:  72  Slat.  862, 
92  Stat.  1069.  as  amended  (7  U.S.C.  1901  et 
seq.]  76  Stat.  663  (7  U.S.C.  450  et  seq.]. 

§318.7    [Amendedl 

2.  Section  316.7(c)(3),  is  amended  by 
removing  the  last  sentence. 

Done  at  Washington,  Dt,  on:  Ocibber  2S, 

1987. 

LMter  M.  Crawfofd. 

Administrator.  Food  Safety  and  Inspection 

Service. 

[FR  Doc.  87-28163  Filed  11-10-87;  8:45  am| 

BILUNG  CODE  3410-OM-M 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  26S 

[Docket  No.  R-06171 

Rules  Regarding  Delegation  of 
Autfiority 

AGBICY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Final  rule. 

SUMMARY:  The  Secretary  of  die  Board,  in 
accordance  with  12  CFR  265.2(a)(ll),  has 
approved  technical  amendments  to  the 
Board's  Rules  Regarding  Delegation  of 
Audiority  (12  CFR  Part  265)  to  reflect 
changes  in  titles  of  Board  officials 
exercising  delegated  authority. 
EFFECTIVE  DATE:  June  17,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551  (202- 
452-J257).  For  the  hearing  impaired 
only.  Telecommunication  Device  for  the 
Deaf  (TDD),  Eamestine  Hill  or  Dorothea 
Thompson  (202-452-3544). 

SUPPLEMENTARY  INFORMATION:  On  )une 
17, 1987,  the  directors  of  the  Board's 
Division  of  Banking  Supervision  and 
Regulation  and  Division  of  International 
Finance  were  redesignated  staff 
directors.  This  amendment  conforms  the 
Board's  rules  of  delegation  to  that 
change  of  titles. 

The  provisions  of  5  U.S.C.  553  relating 
to  notice,  public  participation,  and 
deferred  effective  date,  have  not  been 
followed  in  connection  with  the 
adoption  of  this  amendment  because  the 
change  affects  the  Board's  internal    ' 
procedures  and  practices  and  does  not 
constitute  a  substantive  rule  subject  to 
the  requirements  of  that  section.  The 
Board's  expanded  rulemaking 
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procedures  have  not  been  followed  for 
the  same  reason. 

List  of  Subjects  In  12  CFR  Part  265 

Authority,  Delegations  (Government ' 
agencies).  Banks,  Banking,  Federal    >- 
Reserve  System. 

For  the  reasons  stated  above,  12  CFR 
Part  265  is  amended  as  follows: 

PART  26S-inJLES  REGARDING 
DELEGATION  OF  AUTHORITY 

1.  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Authority:  Section  ll(k).  38  Stat.  261  and  80 
Slat.  1314  (12  U.S.C.  248(k)). 

2.  The  following  sections  are  amended 
by  removing  the  words  indicated  below 
and  inserting  in  their  place  the  words 
"Staff  Director  of  the  Division  of 
Banking  Supervision  and  Regulation": 


§26S.1a    [Amended] 

(a)  Section  265.1a(a)(2):  "Director  of 
the  Division  of  Banking  Supervision  and 
Regulation"; 

§265.2    [Amended] 

(b)  Sections  265.2(b)(10)  and 
265.2(f)(48):  "Director  of  Banking 
Supervision  and  Regulation"; 

(c)  Section  265.2(f){26):  "Director  of 
the  Board's  Division  of  Banking 
Supervision  and  Regulation". 

3.  The  following  sections  are  amended 
by  removing  the  words  indicated  below 
and  inserting  in  their  place  the  words 
"directors  and  staff  directors": 

(a)  Section  265.2{b)(ll):  "directors"; 

(b)  Section  265.2(cj(29J:  "Directors". 

4.  The  mtroductory  text  of  §  265.2(c)  is 
revised  to  read  as  follows: 


(c)  The  Staff  Director  of  the  Division 
of  Banking  Supervision  and  Regulation 
(or,  in  the  Staff  Director's  absence,  the 
Acting  Staff  Director)  is  authorized: 

•        •        *        *        * 

5.  Sections  265.2(c)(26),  265.2(c)(29). 
and  265.2(c)(34^are  amended  by 
removing  the  word  "Director",  which 
appears  once  in  paragraph  (c)(26),  once 
in  section  (c){34),  and  twice  in  paragraph 
(c)(29].  and  inserting  in  its  place  the 
words  "Staff  Director". 

6.  Section  265.2(g)  is  revised  to  read  as 
follows: 
***** 

(g)  The  Staff  Director  of  the  Division 
of  International  Finance  (or,  in  the  Staff 
Director's  absence,  the  Acting  Staff 
Director)  is  authorized,  under  the 
provisions  of  the  sixth  paragraph  of 
section  14  of  the  Federal  Reserve  Act  (12 
U.S.C  358),  to  approve  the 
establishment  of  foreign  accounts  with 
the  Federal  Reserve  Bank  of  New  York. 


Board  of  Govemora  of  the  Federal  Reserve 
System.  November  5. 1987. 
William  W.  Wile*. 
Secretary  of  the  Board. 
[PR  Doc.  87-28074  Filed  11-10-67;  8:45  am] 
•njJNG  CODE  mo-oi-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  PART  701 

Financial  and  Statistical  and  Other 
Reports 

AqENCY:  National  Credit  Union 

Administration. 

Acnow;  Final  rule. 

summary:  The  NCUA  Board  is  repealing 
§  701.13  of  its  rules.  ITiat  section 
requires  Federal  credit  unions  to  file 
semiannual  call  reports  and  any  other 
reports  as  required  by  NCUA.  "The  same 
requirements,  applicable  to  all  federally- 
insured  credit  unions,  are  found  in 
§  741.10  of  the  NCUA  regulations. 
Section  701.13  is  therefore  unnecessary 
and  is  repealed. 

EFFECTIVE  DATE:  December  16, 1987.' 
ADDRESS:  NCUA  Board,  National  Credit 
Union  Administration,  1776  G  Street, 
"^NW.,  Washington.  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 

Hattie  Ulan,  Staff  Attorney,  NCUA, 
Office  of  General  Counsel,  at  the  above 
*  address,  or  telephone:  (202)357-1030. 

SUPPLEMENTARY  INFORMATION:  Section 
701.13(a)  requires  all  Federal  credit 
unions  (FCU's)  to  file  semiannually  with 
NCUA  a  financial  and  statistical  report 
on  NCUA  Form  5300.  Section  701.13(b) 
states  that,  if  deemed  necessary  by  the 
NCUA  Board  or  Regional  Director, 
FCU's  shall  file  other  reports  upon 
written  notice.  The  NCUA  Board  is 
authorized  to  require  the  filing  of 
financial  and  other  reports  pursuant  to 
sections  106  and  202(a)(1)  and  (2)  of  the 
FCU  Act  (12  U.S.C.  1756  and  1782(a)(1) 
and  (2)).  Section  106  requires  that  FCU's 
make  financial  reports  to  the  NCUA 
Board  at  least  annually.       * 

Section  741.10  of  NCUA's  regulations 
contains  the  same  requirements  as 
§  701.13  but  is  applicable  to  all 
federally-insured  credit  unions,  both 
Federal  and  State  chartered.  Since  all 
Federal  credit  unions  are  currently 
covered  by  §  741.10,  §  701.13  is 
redundant  and  unnecessary. 

In  addition  \  701.13(a)  refers  to  FCU 
Forms  109a.  b,  and  c.  These  forms  are 
not  used  to  collect  call  report  data  and 
do  not  need  to  be  referred  to  in  the 
regulation.  Section  701.13(b)  states  that 
other  reports  may  be  required  if  deemed 


necessary  by  die  NCUA  Board  or 
Regional  Director.  Section  741.10(b) 
contains  the  same  requirement  in 
simpler  language. 

The  NCUA  has  determined  that  public 
comment  on  this  action  is  unnecessary. 
There  are  no  additional  reporting 
requirements  imposed  on  Federal  credit 
unions. 

Regulatory  Procedures 

Regidatory  Flexibility  and  Paperwork 
Reduction  Acts 

Since  this  is  a  deletion  of  a  regulation, 
the  requirements  of  the  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act  do  not  come  into  play. 

List  of  Subjects  in  12  CFR  Part  701 

Credit  unions,  Financial,  Statistical 
and  other  reports. 

By  the  National  Credit  Union 
Administration  Board  on  November  4, 1987. 

Becky  Baker 

Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
Part  701  of  its  regulations  as  follows: 

PART  701-ORGANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1755. 1756. 1757, 1759. 
1761a.  1761b,  1766, 1767. 1782, 1784, 1787,' 
1789.  and  1796. 

§701.13   [Removed] 

2.  Section  701.13  is  removed.  ■ 

(FR  Doc.  87-26109  Filed  11-10-87;  8:45  am] 

BILUNG  CODE  7S35-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  87-CE-21-AD;  Amdt  39-5765] 

Airworthiness  Directives;  Beech  90 
and  100  Series  Airplanes 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  Beech  Models  65- 
90,  65-A90,  65-A90-1,  65-A90-2,  65- 
A90-3,  65-A90-4.  B90,  C90,  C90A.  E90, 
100,  AlOO,  and  BlOO  airplanes,  which 
supersedes  AD  86-18-02  and  requires 
repetitive  inspections  of  the  wing  main 
spar  lower  cap.and  associated  structure. 
Subsequent  to  issuance  of  AD  86-18-02. 


additional  fatigue  cracks  have  been 
found.  This  action  will  detect  and 
correct  fatigue  aacks  prior  to  wing 
failure. 

EFFECTIVE  DATE:  December  14, 1987. 
Compliance:  As  prescribed  in  the  body 
of  the  AD. 

addresses:  Beech  Structural  Inspection 
and  Repair  Manual  (SIRM),  applicable 
to  this  AD  may  be  obtained  from  Beech 
Aircraft  Corporation,  Commercial 
Service,  Department  52,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  Aviadesign 
Engineering  Order  E.O.  B-8001,  Issue  3, 
dated  May  30. 1985,  may  be  obtained 
from  Western  Aircraft  Maintenance. 
4444  Aeronca  Street,  Boise,  Idaho  83705. 
This  information  may  be  examined  at 
the  Rules  Docket,  FAA,  Office  of  die 
Regional  Counsel,  Room  1558,  601  East 
12th  Street,  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Don  Campbell,  Aerospace  Engineer, 
Airframe  Branch,  ACE-120W,  Wichita 
Aircraft  Certification  Office  (ACO).  1802 
Airport  Road,  Room  100,  Wichita, 
Kansas  67209;  Telephone  (316)  946-4409. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  Uie  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  repetitive  inspection  for 
fatigue  cracking  of  the  wing  main  spar 
lower  cap  and  associated  structure  on 
certain  Beech  90  and  100  Series 
airplanes  was  published  in  the  Federal 
Register  on  June  24, 1987  (52  FR  23661). 
The  proposal  resulted  from  the 
discovery  of  20  fatigue  cracks  before 
and  after  issuance  of  AD  86-18-02. 
Fracture  mechanics  analysis  supported 
by  flight  strain  surveys  indicate  die 
number  of  cracked  spars  is  increasing 
with  the  potential  to  propagate  to  wing 
failure  . 

Data  obtained  to  date  on  these 
airplanes  has  provided  justification  for 
repeating  the  inspections  which  were 
required  only  once  by  AD  86-18-02.  The 
inspection  threshold  of  5000  hours  time- 
in-service  (TIS)  required  by  that  AD  is 
now  considered  unconservative.  The 
inspection  threshold  is  reduced  to  3000 
hours  TIS,  which  is  consistent  with  the 
latest  revision  of  the  SIRM.  Likewise, 
the  inspection  interval  will  be  1000 
hours  'TIS,  unless  the  airplane  is 
equipped  with  a  spar  strap  installed  per 
Supplemental  Type  Certificate  (STC) 
SA1178CE  or  SA1583CE.  The  inspection 
interval  for  these  airplanes  may  be 
extended  to  3000  hours  TIS  provided  the 
straps  are  checked  for  proper  tension, 
and  adjusted  as  required,  at  each  spar 
inspection. 

Sepecific  training  is  required  to  assure 
that  the  inspector  Icnows  exactly  where 
to  look  for  cracks  and  provide  the 
inspector  with  experience  in  actual 


crack  detection.  All  twenty  of  the  cracks 
found,  to  date,  were  found  by  Beech 
trained  inspectors.  This  accentuates  die 
fact  that  properly  trained  personnel  do 
find  cracks. 

Reports  of  inspections  are  required  to 
support  future  regulatory  action,  if  that 
should  become  necessary. 

The  FAA  has  also  determined  that  the 
proposed  repetitive  inspections  are  no 
longer  required  when  the  airplane  has 
been  modified  per  Beech  Kit  No.  90- 
4077-lS,  entitled  "Integral  Spar 
Installation,  Center  Section  and 
Outboard  Wing." 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  Only  one  commenter 
responded  and  took  exception  to  the 
proposed  AD,  which  does  not  allow  any 
relaxation  of  inspection  requirements 
for  those  airplanes  which  have  a  spar 
reinforcement  installed.  He  emphasizes 
that  spar  reinforcing  straps,  if  properly 
i.nstalled  and  maintained,  can 
measurably  enhance  the  safe  life  of  the 
spar.  He  also  asserts  that  die  FAA 
previously  granted  relief  from  non- 
mandatory  inspections  for  90  and  100 
Series  airplanes  with  a  certain  spar 
strap  installed  by  Supplemental  Type 
Certificate  (STC).  The  FAA  agrees. 
However,  since  that  time,  additional 
information  has  been  obtained  which 
clouds  the  issue  of  strap  effectiveness, 
i.e.,  cracks  have  been  found  in  spar  cap 
fittings  of  airplanes  which  have  spar 
straps  installed,  and  evidence  exists 
that  strap  tension  (preload)  is  not  being 
property  maintained  throughout  the  fleet 
of  strapped  airplanes.  The  FAA  is  aware 
that  loss  of  strap  preload  can  cause 
increased  fatigue  damage,  a  scenario 
which  is  supported  by  ^e 
aforementioned  additional  information. 

The  commenter  suggested  that  the 
cracks  in  strapped  spars  were  pre- 
existing cracks,  and  were  found  after 
strap  installation  by  virtue  of  improved 
i.aspection  techniques.  The  FAA 
recognizes  this  as  a  possible 
explanation,  however  there  is 
insufficient  evidence  to  support  such  a 
scenario.  In  addition,  the  subject  spar 
strap  is  not  a  failsafe  design,  but  was 
approved  only  as  a  reinforcement. 

The  commenter  made  reference  to  the 
Beech  99  Series  airplanes,  many  of 
v/hich  have  had  their  lives  extended  by 
virtue  of  the  spar  strap.  Since  life 
extension  is  directly  dependent  upon 
strap  preload,  and  some  straps  are 
permitted  to  become  loose  in  service, 
the  FAA  intends  to  reassess  its  position 
rogarding  the  99  Series  as  well. 

The  commenter  objected  to  paragraph 
(d)  of  the  proposed  AD,  which  grants 
exemption  from  the  AD  if  Beech  Wing 
Modification  Kit  No.  90-4077-lS  is 


installed.  This  kit  replaces  the  two  piece 
original  lower  spar  cap  with  the  single 
piece  "super  spar,"  simUar  to  that  used 
on  the  Beech  200  Series  airplanes.  This 
improved  design  has  been  proven 
effective  on  many  99  Series  and  200 
Series  airplanes,  in  spite  of  claims  by 
the  commenter  that  "super  spars"  have 
been  found  cracked.  A  manufacturing 
flaw,  discovered  early  in  production  of 
the  200  Series,  resulted  in  the  recall  and 
replacement  of  outboard  wing  spars  in 
approximately  160  airplanes.  This  was 
accomplished  voluntarily  by  the 
manufacturer,  and  the  non-conformity 
was  eliminated.  The  flaw  discovered 
during  cyclic  testing  in  support  of 
certification.  After  precautionary 
replacement  of  the  defective  spars,  the 
safe  life  of  the  200  Series  spar  cap  was 
satisfactorily  established.  No  fatigue 
cracks  were  found  in  any  of  the  recalled 
wing  spar  caps.  The  "super  spar"  is 
superior  to  the  original  spar  in  the  older 
90  and  100  Series  airplanes;  and,  no 
cause  has  been  shown  for  mandatory 
inspection  of  the  "super  spar." 

The  FAA  has  carefully  considered 
these  comments.  A  reasonable  response 
to  the  problem  of  strap  looseness  would 
be  to  take  mandatory  action  to  ensure 
that  strap  preload  is  properly 
maintained.  Accordingly,  a  requirement 
to  inspect  for,  and  correct,  strap 
looseness  has  been  added  to  the 
proposed  AD.  This  allows  appropriate 
lengthening  of  inspection  intervals  in  the 
AD  for  airplanes  which  have  a  spar 
reinforcement  installed.  Since  these 
changes  to  the  proposed  AD  have  a  net 
relaxatory  effect  for  strapped  airplanes, 
and  no  effect  for  unstrapped  airplanes, 
there  exists  no  need  for  further  public 
comment.  The  FAA  has  determined  that 
this  regulation  only  involves  1,569 
airplanes  at  an  approximate  annual  cost 
of  $750  for  each  airplane,  or  a  total 
annual  fleet  cost  of  $1,180,000.  Few.if 
any,  small  entities  own  more  than  5 
affected  airplanes,  therefore,  the  total 
cost  of  this  inspection  is  less  than  the 
threshold  for  a  significant  economic 
impact. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979):  and  (3)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
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provided  under  the  caption 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aviation  safety. 
Aircraft,  Safety. 

Adoptioa  of  the  Amendment  j 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  48  US.C.  1354(a).  1421  and  1423 
49  US.C  106(g]  (Revised.  Pub.  L  97-44% 
January  12, 1983);  and  14  CFR  11.88. 

§39.13  [Amended] 

2.  By  adding  the  following  new  AD: 

Beech:  Applies  to  Models  65-90  and  65-A90 
(S/N  LI-68  thru  LI-317);  65-A90-1,  65- 
A90-2.  65-A90-3.  65-A90-4.  690.  C90  (all 
S/N):  C90A  (S/N  L)-1063  thru  L)-10e7. 
except  LI-1065):  Esa  loa  AlOO  and  BlOO 
(all  S/N)  airplanes  certificated  in  any 
category. 
Compliance:  Required  as  indicated  after 

the  effective  date  of  this  AD,  unless  already 

accomplished. 
To  detect  possible  fatigue  cracking  of  the 

wing  main  spar  lower  cap  and  associated         ' 

structure,  accomplish  the  following: 

(a)  Within  the  next  200  hours  time-in- 
service  (TIS).  after  the  effective  date  of  this 
AD,  or  upon  accununulating  3000  hours  TIS, 
whichever  occurs  later,  unless  previously 
accomplished  per  AD  86-18-02,  and 
thereafter  at  intervals  not  to  exceed  1000 
hours  TIS  (except  as  provided  in  paragraph 
(b)  below)  after  the  initial  inspection,  inspect 
the  wing  lower  forward  spar  attach  fittings, 
center  section  and  outboard  wing  spar  caps 
adjacent  to  the  attach  fittings  by  visual 
fluorescent  penetrant  and  eddy  current 
methods  as  specified  in  the  applicable 
section  of  Beech  Structural  Inspection  and 
Repair  Manual  (SIRM),  P/N  98-.3g006. 
revision  A4,  dated  May  1, 1987. 

The  inspection  must  be  performed  by 
personnel  speciiically  trained  by  Beech 
Aircraft  Corporation. 

Note.  Beech  ofiers  a  two-day  training 
course  free  of  charge  to  qualified  personnel 
who  have  prior  knowledge  of  eddy  current 
inspection  techniques.  A  listing  of  Beech 
Corporate  maintenance  facilities  may  be 
obtained  firom  the  sources  contained  in 
paragraph  (h)  of  this  AD.  A  listing  of  other 
facilities  employing  qualified  inspectors  is 
not  available. 

(b)  At  each  inspection  required  by 
paragraph  (a)  above,  inspect  any  reinforcing 
strap  installed  per  Supplemental  Type 
Certificate  (STC)  SA1178CE  or  SA1583CE  fior 
proper  tension  aiid  condition  in  accordance 
with  Aviadesi^i  Engineering  Order  E.O.  B- 
8001,  Issue  3.  dated  May  3C 1985.  Correct  any 
discrepancy  prior  to  further  flighL  For 
airplanes  so  equipped  and  inspected,  the 


repetitive  inspection  interval  of  1000  hours 
TIS  in  paragraph  (a)  above  may  be  extended 
to  3000  hours  TIS. 

(c)  If  any  crack  is  found  in  a  main  spar 
lower  cap  or  Htting.  prior  to  further  flight, 
repair  or  replace  the  defective  part  using  the 
instructions  and  limitations  specified  in  the 
SIRM  or  other  FAA  approved  instructions 
provided  by  Beech  Aircraft  Corporation. 

(d)  Within  one  week  after  completion  of 
any  inspection  required  by  paragraph  (a)  or 
(b)  of  this  AD,  complete  the  reporting  form 
included  with  this  AD  as  Figure  1  and  mail  it 
to  the  address  shown  thereon  (Reporting 
approved  by  the  Office  of  Management  and 
Budget  under  OMB  No.  212O-00S6). 
Reporting  Form 

Airplane  Model  No.    

Airplane  Serial  No. 


Date  of  inspection  per  this  AD 

Airframe  total  hours  time-in-service  

Were  any  fatigue  cracks  found?  No 

Yes 

If  "Yes"  was  checked  above,  complete  the 

following: 

Location  of  crack 


Was  crack  removable  by  reaming  or 

grinding?  No Yes 

Additional  Comments    


Mailing  Address:  Federal  Aviation 
Administration.  Aviation  Standards  National 
Field  Office,  AVN-110.  P.O.  Box  26460, 
Oklahoma  Qty,  OK  73125. 
Figure  1 

(e)  The  iniUal  and  repetitive  inspections 
specified  in  this  AD  are  no  longer  required 
when  the  airplane  is  modified  by  Beech  Wing 
Modification  Kit  No.  90-4077-lS. 

(f)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
can  be  accomplished. 

(g)  The  compliance  time  for  inspections 
specified  in  this  AD  may  be  extended  up  to 
ten  percent  to  coincide  with  the  next  wing 
bolt  inspection  per  AD  85-22-05,  if 
applicable,  or  with  other  scheduled 
maintenance. 

(h]  An  equivalent  method  of  compliance 
with  this  AD,  if  used,  must  be  approved  by 
the  Manager,  Wichita  Aircraft  Certification 
Office,  FAA.  1801  Airport  Road,  Room  100. 
Wichita,  Kansas  67209;  Telephone  (316)  946- 
4400. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  doctuients  referred  to 
herein  upon  request  to  Beech  Aircraft 
CorporaUon.  Commercial  Service. 
Department  52.  Wichita.  Kansas  67201-0085, 
or  Western  Aircraft  Maintenance,  4444 
Aeronca  Street  Boise.  Idaho  83705.  or 
examined  at  FAA,  Office  of  the  Regional 
Counsel  Room  1558, 801  East  12tfa  Street. 
Kansas  City,  Missouri  64108. 

This  amendment  supercedes  AD  86- 
18-02.  Amendment  39-5395. 

This  amendment  becomes  effective  on 
December  14, 1967. 


Issued  in  Kansas  City,  Missouri,  on 
October  27, 1987^. 
lerold  M.  Chavkin. 
Acting  Director,  Central  Region. 
FR  Doc.  87-28120  Filed  11-10-87;  8:45  am] 
BttJjNG  cooe  aio-is-« 


OEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comtnission 

18  CFR  Part  11 

[Docka*  No.  Rin6-2-M01 

Federal  jLand-Use  Feea;  Update 

November  5, 1987. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Final  rule:  update  of  Federal 

land-use  fees. 

summary:  In  accordance  with  {  11.02(b) 
of  the  Commission's  regulations,  the 
Commission  issues  this  update  of  its  fee 
schedule  for  annual  charges  for  the  use 
of  government  lands. 
EFFECTIVE  DATE:  October  1. 1987. 
FOR  FURTHER  INFORMATION  CONTACT 

Jewel  Poore.  Division  of  Management 

Systems,  Federal  Energy  Regidatory 

Commission,  825  North  Capitol  Street, 

NE..  Washington,  DC  20426,  (202)  357- 

5285. 

SUPPLEMENTARY  INFORMATION: 

Under  S  11.02(b)  of  the  Commission's 
regulations.'  the  Commission  by  its 
designee  the  Executive  Director  is 
updating  its  schedule  of  fees.  This  notice 
provides  the  yearly  update  by  adopting 
the  most  recent  schedule  of  fees  for  the 
use  of  linear  rights-of-way  as  provided 
by  the  United  States  Forest  Service. 

These  fees  will  be  effective  October  1, 
1987,  in  order  to  apply  them  to  fiscal- 
year-1988  charges.  We  find  good  cause 
to  make  this  update  effective  October  1, 
1987,  because  bills  for  this  next  fiscal 
year  will  cover  the  period  beginning 
October  1, 1987,  and  the  Hnal  rule  noted 
that  bills  will  be  based  on  the  most 
recent  available  Forest  Service  index. 
Vincent  Mason, 
Executive  Director. 

List  of  Subjects  in  18  CFR  Part  11 

Electric  power.  Reporting  and 
recordkeeping  reqiurements. 

The  Commission  amends  Part  11  of 
Chapter  I,  Title  18  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 


'  18  CFR  11.02(b)  (1987). 
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Authority:  Federal  Power  Act,  16  U.S.C. 
791a-825r  (1962);  Department  of  Enex«r 
Organization  Act,  42  U.S.C.  7101-7352  (1982); 
Exec.  Order  No.  12,009,  3  CFR  142  (1978), 
unless  otherwise  noted. 

2.  In  Part  11,  Schedule  A  is  revised  to 
read  as  follows: 

Fee  Scheduix  for  Linear  Rights-of-Way 
Rental  Rate/Year 


Stale 

County 

Fee 
per- 
acre 
P«- 

year 

Alabama _ 

Arkansas 

All  Counties „ 

All  Counties  .. 

.    $1845 
13.84 
462 

Arizona 

Apaetw 

Cochise 

GNa 

Gfaham 

UPaz 

Mohave _  

Navaio 

Pima „ 

Vavaptf 

Vuma 

Coconino  North  o(  Colorado 

Rivar. 
Coconino  South  of  Colorado 

River. 
Greenlee 

18.45 

Mahoopa 

CaHomia _... 

Pmal „      

Santa  Cruz 

Imperial „ 

\nfO _. 

9.22 

Lassen _ 

Modoc 

Riverside 

San  Bernardino 

Siskiyou _.    

Alameda _ 

13.84 
23.07 

Alpine 

Amador 

Butte „ _..  . 

Calaveras 

Coluaa _ 

Contra  Coata 

Del  None 

El  Dorado 

Fresno _ _       „     

Gtonn 

Kern 

Kings „.       _      . 

Lake _ 

Madera 

Mariposa _ 

Mendodoo „  .... 

Merced 

Mono 

Napa _ 

Nevada 

Placer _ 

Pkjmas _ 

Saoamento 

San  Benrto _. 

San  Joaquin _     ....... 

Santa  Clara 

Shasta 

Sierra _ _ 

i 

Solano 

Sonoma . 

Stanislaus 

Sutter _ 

Tehama. 

Tnnity 

Tulare 

Tuohjmne..„ _ 

Yoto 

fuba ....„ „ 

Fee  Schedule  for  Linear  Rights-of-way 
Rental  Rate/Year— Continued 


State 

County 

Fee 
P«- 
acre 
per- 

year 

Colorado 

Los  Angeles _        

Mann _.„ 

Mnmacay 

Oranga         

27.88 

San  Diego _.         

San  Francisco _ 

San  Mateo...          _    _    ..._ 

Santa  B«tiwa__.    

Santa  Cna 

Ventura 

Adams 

462 

Arapahoe- 

Bent _ 

Cheyenne 

CroiKley 

Efcert 

El  Paso _       .    ._. 

Hoertano 

Kkxw „ 

Kit  Carson .      . 

Linmki            

Logan                  

Montezuma. 

Morgan 

Sedgvvicfc.^ 

>*'-  ..tiij  -Ja  » 

WeM .. 

Yuma _    

' 

Baca „ 

Dotores _.       

Garfiekl __           „    ..     .. 

Las  Animas  „, 

8.22 

Mesa 

Monlroae...      _         

Otero 

Rio  Blanco 

Houtt „ _ 

San  Miguel 

Alamos 

Archulnla              

18.45 

BouWer _         

Chaffee 

Clear  Creek.. 

Conetos ....«,„..™. 

Costilla  - 

Custer 

Danunr 

Delta 

'62 

27  68 

Douglas 

Eagle _. „ 

Fremont _ 

Grand „ 

Gunnison 

Hinsdale 

Jackson „._ 

Lake 

U  Plata _.         _  .... 

Lanmar 

Mineral  — ....—. „.. ... . 

Ouray 

P«k... 

Pitkin _ 

Rio  Grande 

Saguache 

San  Juan 

Summit 

Teller _... 

All  Counties 

Baker „ 

Bay 

Fk)rida 

Ca»toun . 

day ..    ..    ..._ 

Fee  Schedule  for  linear  Riqhts-of-Way 
Rental  Rate/Year— Continoed 


State 

County 

Fee 
per- 
acre 

P«- 
year 

• 

CohimtM. 

One 

Ouvtf . 

FranUin 

Gadaden _    ._  

G4chhst 

GuN .    

.lar:kann                      

LalayMta 
Leon 

IdlMty 

Madison 

N>x»i                            

Dkalnnue    

Santa  Roaa 

Suwannee...          

Taytor „ 

Union 

Wakulla 

Walton 

Washmgton 

All  Other  Countas 

46  13 

Georgia 

All  Counties 

Cassia       

27  68 
462 

ktaho 

Gomteg 

Jerome — 

Lmooln 

Mmdoka 

Oneida „      

Owyhee „_     

Power ..... 

TwinFala 

Alia 

1384 

Adams 

Bannock _          

Bear  Lake 

BlM<a „.  

Bona „    

acmnar 

Bonneville 

Butte 

Camas _ 

Canyon. .«. 

Caribou _     ..     . 

\ 

Clark 

ClDanoatar _ 

Custer 

Elmore 

Frankhn 

Fremont ......™.......„™.„... 

Q-ii 

idriw 

Kootenai 

Latah 

Lsmhi 

Lewis 

Kansas 

Illinois. 

Nez  Perce 

Payette 

Shoshone 

Teton . 

Valley 

WaslMigton 

All  Other  Countias.... 

Morton 

AH  Counties 

462 

932 
1384 

Indiana 

All  Counties..... 

AH  Counties 

All  Counties 

AHCoundes 

23  07 
13.84 
27  68 
1384 

Kentucky. ...r 

Louisiana 

Mww 
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Fee  Schedule  for  Linear  Rights-of-way 
Rental  Rate/Year— Continued 


Mlnouri.. 


County 


Mgar.. 


Didunion.. 


QoftbtC: 


HouQhlon» 


Luc*.. 


OiKomyon      

SchootoaH 

Al  (Xhar  CounliM- 
AlCounkM 


MCouniM.. 
BIq  Hom 


ChoulMu.. 


F«lon 

Fwgus.. 


G«*eU 

Glacier  ...„. 
GoUanVa 


Ubarty.. 
Muaaon 
Psirotaufii.. 


RooasvaH.. 
RoaatMd... 


Fm 

pw- 
ao* 
per- 


13.94 


ia«s 

13.84 
18.45 
13.84 
4JBZ 


Fee  Schedule  for  Lmear  Rights-of-Way 
Rental  Rate/Year— Continiied 


Taloo— 


Toola. 
Ti 


Valay  . 


WitMux.. 


Beaverhead.. 


Carbon _ 

Dear Lodna- 


Granila- 


Lawia  •  OailL.. 
Linooln 


Silvar  Bow.. 


SvraalGnaa- 
MCounaaa- 

ChurcM 

Omk — 

E»o — 

EanwraldB — 


13184 


4.62 


Slate 

County 

Fee 
pw- 
acre 

P»- 
yMV 

Firtha 

HumtxMI 

(■"f^ 

Lincoln 

Lyon 

Nva                            

Waahoai       

Caiaon  City 

Oouglaa  

Rkwav 

23.07 

New  HwnaNrai 

^lOirtM 

13.84 

New  liliiiii  1.1   

4.62 

Cuny            

Da  Rata       - 

Onna  Ana 

F<My 

<Vy4                

HlUMWltfHI 

Hardhig .....~.  ^.^....... 

HkMnn 

Lea 

iKia    

McNnlay - 

Otaro 

Ouay 

RooaevaH 

Swi  Juan 

Hio  Antha 

9.22 

Sandoval _     

PnmrfBn       

18.46 

CafcTjn     , 

r%nla   

r^^f^x             

I^AIamoa 

Morn                   

SanM  f  ff       

Sitfra      

Tana        

New  York — 

Vtfenda 

All  CounHea 

AMCfflinlinii 

18.45 
27.88 

North  Datiola j 

Ohio 

All  Countiaa -. 

All  Counliet     

4.62 
18.45 

OkWwma. 

All  Other  Counties. 

CimarTon _ 

Roger  MiHs 

462 

9.22 

13.84 

■ArCuftwn 

Oregon — 

462 

(aii^           

kWheur 

IWier 

.    9.22 

Cm^ 

r>fnchutet    

GWiam         

Gram _..     

Klamath              __     

Upmnw       

Shamian 

iimawia           

I„lni0n           

wnaoiaa 

WtfOO                    

tmiaelar              

Coca.. 

cutiy 

Douglas                      ~ 

13.84 

Jackson 

Joeephme .....— ..................... 

Fee  Schedule  for  Linear  Rights-of-Way 
Rental  Rate/Year— Continued 


Fee 

pf- 

State 

County 

acre 
pw- 
year 

Benton _    

18.45 

C^AcluinMfi     II  II 

CtalMp. 

Columbia™ 

Hoodflivar _.. 

Lane 

Lincoln 

Unn.       .._     „        -     _ 

Petk  

Taamooh..    _.          

Washinaton 

YamNi 

Puerto  Rico 

All  Counlwa 

All 

Butte 

27.66 

South  Dakota 

13.84 

CuStflf          

FaH  River 

La«*renoe —............. 

Mnad                  

South  Caroina. 

AR  Othnr  Cnunlioa    

462 

All 'Counties ..    

27.68 

Tuimosaoe 

AH  Counties...         

18.45 

Twat 

4.62 

PtPxn 

HiKtapnlti                                  

AH  Other  Couniea.     - 

27.68 

ini*i  _  _ 

4.62 

Box  Elder  

C«hon           

Dunhnm* 

Pmtirf         _ 

GwImM       

(Vend        

Iran 

-• 

Jaub     

K*ia 

Milnni 

San  Juan  

Tooele 

Uintah... —                  

Wayne 

Washington 

922 

Cache          

13.84 

Daggett 

Davis 

Piuls 

sm\tf'9 

Sanoete    «.»- 

S^vwf              

Summit 

Utah ._ — 

Wasatch 

Weber             

VlMIIMMtf 

All  CnuntiM 

18.45 

Viigina. _ 

Washinglon 

All  Cmmtifla             

1645 

Aiiamt 

9.22 

Molin                  

Benton 

Chelw 

Columbia 

Douglas-.      _          

Frar^lin                      

Gwlield .-           

(Vant        . 

KMitas      

Kliciutal .—    .- 

Lincoln 

Otumagan                

Spoltane 

WaNa  Wala 

Yahtma         

Ferry 

1384 

Pend  Oreille 

Stevens... 

Al^fA 
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Fee  Schedule  for  Linear  Rkshtsof-Wav 
Rental  Rate/Year— Continued 


Slate 

County 

Fee 

pw- 
acre 
P«^ 
yaar 

datam 

18  4S 

C^tk 

Cowib    

Island 

King 

Kitsw 

Lewis 

Mason _, 

Pierce . 

Smt.kja^..     

Skagit 

SkamMiis 

Thuratcm «« 

Whatcom _ „_    

All  Counties 

1845 

Wi8Constfi.....„»»„ 

a«irv...,ii.. 

njH 

Wyoming ^ 

AliMiy 

4J£ 

Oampbal 

Caigon 

Coey— 

Goshen ._ 

Hot  Springs _ _. 

i""^                   ,    , 

Lincoln 

■wr*-nia 

PtaHB 

SiMallB._ 

Uinta_ 

"'">-■"■ 

1384 

Creak 

Rarti 

TAsn 

Mother  Zones 

•.S4 

[FR  Doc  87-26026  Filed  11-10-67;  8:45  am] 

BtLLJNG  COOE  «nr-M-M 


DEPARTMENT  OF  HEALTH  ANO 
HUMAN  SERVICES 

Food  and  Drug  Adminlttratloii 

21  CFR  Part  178 

[Docket  No.  85F-0303] 

Indirect  Food  Additives;  Adjovants, 
Production  Aids,  and  Sanitiaers 

AOENCV:  Food  and  Drug  Administr atkm. 
AcnoM;  Final  rttte. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  cerium  stearate  as  a 
Stabilizer  and  processing  aid  in  vinyl 
chloride  homo-and  copolymers  inteaded 
for  use  in  contact  with  food.  This  action 
responds  to  a  petition  ffled  by  Rhone- 
Poulenc,  Inc. 

DATES:  Effective  Ttovember  12. 1987; 
objections  by  December  14, 1987. 


ADDRESSES:  Written  objections  tc  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-«2.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  [HFF-335),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFOKMATION:  In  a 

notice  published  m  the  Federal  Register 
of  July  11. 1985  (50  FR  28265),  RIA 
announced  that  a  petition  (FAP  5B3872), 
had  been  filed  by  Rhone-Poulenc,  Inc., 
P.O.  Box  2009. 120  Jersey  Atw.,  New 
Bumswick,  NJ  08903,  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  ase  of  cerium 
stearate  as  a  8tat>lizer  and  processing 
aid  in  polyvinyl  chloride  homo-  and 
copolyBiers  intended  for  ose  in  contact 
wdhfood. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  additive  is 
safe,  and  that  the  regulations  should  be 
amended  in  21  CFR  17B.2010(b)  as  set 
forth  b^w. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  docaments 
that  FDA  conadered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  infotnation 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  h-om  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  b^ore  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  win  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
enviroamental  impact  stateawnt  is  noit 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  ^21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  14, 1987  file 
with  the  Dockets  Maaageraeot  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shaH  be 
separately  nmnbered,  and  each 
numbered  objection  shall  specify  with 


particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  stale. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  flw  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a  jil  and  4  pan.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  17B 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Dnig,  and  Cosmetic  Act  and  under 
authiority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nntrition,  Part  178  is 
amended  as  foJltrws: 

PART  17a— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS.  AND  SANmZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Aufharity:  Sees.  201(s).  4aa  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(s).  348);  21 
CFR  5.10  and  5.61. 

2.  Section  178.2010  is  amended  in 
paragraph  (b)  by  alphabetically 
inserting  a  new  item  ia  the  list  of 
substances  to  read  as  follows: 

§178.2010    AnUotiMBnto  and/or  stabNizers 
fori 


(b)  • 


Substances 


•  •  .  .      ...      • 

Certum  sisarels  For  use  tMi^  ■*  1*^  nM  to  evceen 

(CAS  Reg.  140.  0  5  percent  by  iveight  m  ngid  and 

tOlie-CS-Ot.  seniingid  vnyl   cNonde  tKjmo-   and 

oopolytnar  artdas  moditiea  m  sc- 
ccrdance  with  }  i78.3790(bMl)  ol 
Hn  chapter  that  contact  tood  under 
condMona  ol  uas  B  through  M  de- 
scnbed  w  raWe  2  01  i  1 76  1  n)(c)  ol 
Ihs  chapter. 


f' 
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Dated:  November  3, 1987.  1 

Fred  R.  Shank.  I 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
|FR  Doc  87-28075  Filed  11-10-87;  8:45  am] 

BIUJNO  COM  4tlO-01-M  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  193 

(FAR  7E3495/R919:  FRL-3290-31 

Mettwmyl;  Pesticide  Tolerance 

AGCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  This  rule  establishes  a 
tolerance  for  residues  of  the  insecticide 
methomyl  in  or  on  the  processed 
commodity  hops.  This  regulation  to 
estabUsh  a  maximum  permissible  level 
for  residues  of  methomyl  was  requested 
in  a  petition  submitted  by  E.I.  du  Pont  de 
Nemours  and  Co. 

EFFECTIVE  DATE:  Effective  on  November 
12, 1987. 

ADDRESS:  Written  objections,  identified 
by  the  domument  control  number  [FAP 
7E34g5/R919],  may  be  submitted  to  the: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Room.  3708,  401  M 
Street.  SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
By  mail:  Dennis  Edwards,  Product 
Manager  (PM)  12.  Registration  Division 
(TS-767C).  Environmental  Protection 
Agency.  401  M  Street,  SW..  Washington. 
DC  20460. 

O^ce  location  and  telephone  number 
Room  202,  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703)- 
557-2386.  | 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  September  23, 1987 
(52  FR  35730).  which  announced  that  E.I. 
du  Pont  de  Nemours  and  Co^ 
Wilmington.  DE  19898,  had  submitted 
food  additive  petition  (FAP)  7E3495  to 
EPA  proposing  to  amend  21  CFR  Part 
193  by  establishing  a  tolerance  for 
residues  of  the  insecticide  methomyl  (5- 
methyI-A/-[(methylcarbamoyl)         i 
oxylthioacetimidate)  in  or  on  the    I 
processed  commodity  dried  hops  at  7.0 
parts  per  million  (ppm).  This  regulation 
will  expire  January  12, 1990,  imless  data 
fcr  the  use  of  methomyl  on  hops  are 
submitted  by  March  23, 1989.  The 
residue  data  must  be  reflective  of  the 
actual  use  of  this  chemical  on  hops.  A 
processing  study  must  be  submitted 
which  includes  analysis  of  the  raw 


agricultural  commodity  hops  and  its 
processed  commodity  dried  hops. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  pubHc 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  9ft- 
354,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administration  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 

statement  to  this  effect  was  published  in 

the  Federal  Register  of  May  4. 1981  (46 

FR  24950). 

List  of  Subjecto  in  21  CFR  Part  193 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  November  3, 1987. 
Douglas  D.  Campt, 
Director.  Office  of  Pesticide  Programs. 

Therefore,  21  CFR  Part  193  is 
amended  as  follows: 

PART  193-{AMENDED1 

1.  The  authority  citation  for  Part  193 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  3468. 

2.  By  adding  new  §  193.475.  to  read  as 
follows: 


§193.475    Methomyl;  toteranee  wWi 
expiration  date. 

A  food  additive  tolerance  of  7  parts 
per  milUon  is  established  until  January 
12, 1990.  for  residues  of  the  insecticide 
methomyl  (S-methyl-N- 
[(methylcarbomyl)oxy]thioacetimidate) 
in  or  on  the  processed  commodity  dried 
hops  as  a  result  of  appHcation  to  the 
growing  hops. 

(FR  Doc.  87-26103  Filed  ll-10-«7;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  223 

Sale  and  Disposal  of  TImben 
Suspension  and  DetMirment 

agency:  Forest  Service.  USDA. 
action:  Final  rule. 


summary:  This  rule  establishes  Forest 
Service  procedures  for  suspension  and 
debarment  of  National  Forest  System 
timber  purchasers  to  better  ensure  that 
Forest  Service  timber  contracts  are 
awarded  to  responsible  purchasers.  The 
rule  substantially  adopts  the 
Government-wide  regulations  for 
suspension  and  debarment  of 
procurement  contractors  published  as 
the  Federal  Acquisition  Regulations 
(FARs),  48  CFR  9.4. 
EFFECTIVE  DATE:  This  rule  is  effective 
November  12, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  final  rule  may  be 
addressed  to:  Lloyd  W.  Olson.  Timber 
Management  Staff.  Forest  Service, 
USDA.  P.O.  Box  2417.  Washington.  DC 
20013.  (202)  447-4051;  or  Rhea  Daniels 
Moore.  Attorney.  Natural  Resources 
Division.  Office  of  General  Counsel, 
USDA.  Washington.  DC  20250.  (202) 
447-4801. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  rulemaking  action  makes  Forest 
Service  timber  sale  contract  suspension 
and  debarment  procedures  consistent 
with  the  government-wide  policies  and 
procedures  applicable  to  procurement 
actions  (48  CFR  9.4).  These  government- 
wide  regulations  implement  Office  of 
Federal  Procurement  Policy  Letter  82-1, 
which  established  government-wide 
policy  and  procedures  on  the  suspension 
and  debarment  of  procurement 
contractors.  Under  that  pohcy, 
debarment  of  procurement  contractors 
became  effective  government-wide. 


The  Departpient  of  Agriculture,  in 
turn,  was  required  to  inipiefnent  the  new 
government-wide  debarment  regulations 
on  procarement  contracts.  On  April  21, 
1983.  the  Oepartment  of  Agricalture 
regulatioiis  ob  debannent  and 
suspension  at  41  CFR  Subpart  4-L6 
were  revised  to  apply  only  to 
procurement  transaciiaiis;  tlaey  no 
longer  include  Forest  Service  timtwr  sale 
cootracta  (4B  FR  17079,  Aprii  21, 1993). 
Therefore,  it  was  necessary  that  the 
Forest  Service  puhiiih  an  interim  rule  to 
govern  suspension  aad  debarment  of 
purchasers  of  NatHuud  Forest  System 
timber  (tt  FR  23819^23923,  May  27, 1983, 
extended  July  11, 1994  (49  FR  28241)). 
The  iaieria  nde  paUished  at  36  CFR 
223.12  was  recodified  at  49  FR  2760, 
fanuary  23. 1984,  and  appeared  as 
Subpart  C  consisting  of  §§  223.130 
throwgli  223.145.  A  proposed  rule  was 
piMisiied  for  piRjiic  comment  on 
January  23. 1996  at  51  FR  31S8.  Based  on 
conmients  received,  this  final  rule 
replaces  thai  interim  mle. 

This  nde  essentiafly  adopts  the 
government-wide  policies  and 
procedures  estabhshed  at  48  CFR  9.4 
and  adds  additional  implementing 
Forest  Service  procedures.  It 
consolidates  flie  codification  of  policies 
and  procedures  on  suspension  and 
debarment  of  National  Forest  System 
timber  purchasers  previously  found  at  36 
CFR  223.9  and  41  CFR  4-1.6.  The 
provisions  on  debannent  and 
suspension  procedures  have  been 
reorganized  to  provide  a  more  logical 
order,  and  miiKN-  changes  have  been 
made  to  clarify  certain  agency 
procedures. 

This  rule  delegates  authority  to  the 
Deputy  Chief,  National  Forest  System 
(NFS),  and  the  Associate  D^Mity  Chief, 
Resource  Divisiona,  National  Forest 
Systeai.  to  act  as  suspending  and 
debarring  officials  for  Forest  Service 
timber  sale  contracts.  The  Deputy  Chief, 
National  Forest  System,  will  nnnyjig, 
maintain,  and  distribute  a  current  list  of 
debarred,  suspended  and  proposed  for 
debannent  National  Forest  System 
timber  purchasers  and  named  affiliates. 
This  compilation  is  necessary  because 
suspended  and  debarred  National 
Forest  System  timber  purchasers  vcb  no 
longer  included  on  the  consolidated  list 
of  ddaned.  suspended  and  ineligible 
contractOES  maintained  by  the  General 
Services  Administratiaa  concerning 
procurement  actions.  This  rule  clarifies 
procedures  to  be  ibUotred  and  also 
continues  a  purchaser's  right  to  ^ipeal  a 
debarring  official's  decision  to  debar  to 
the  Agriculture  Board  of  Contract 
Appeals. 


Oiscussiaa  of  Cn— luuts  oa  die 
Pmpond  Side  and  Changes  Made  in  the 
Final  r  * 


TTie  Department  of  Agriculture 
pubKshed  a  proposed  rule  to  govern 
suspension  and  debarment  of  National 
Forest  System  timber  purchasers  on 
January  23. 1986.  at  51  FR  3158.  Public 
comment  was  requested  by  March  10. 
1986.  On  March  17. 1986.  the  comment 
period  was  extended  until  April  18, 1986 
(51  FR  9072).  All  comments  received 
have  been  given  full  consideration.  As  a 
result  of  some  of  those  comments,  the 
Forest  Service  intends  to  publish  for 
public  comment  in  the  future  discrete 
proposed  revisions  to  these  regulations. 

The  Forest  Service  received  comments 
on  the  proposed  rule  from  18  individuals 
and  entities.  Eight  of  the  respondents 
are  thnber  sale  purchasers,  ttiree 
responses  were  from  attorneys  as 
representatives  of  dmber  sale 
purchasers,  and  three  were  from  timber 
industry  associations.  Comments  were 
also  received  bom.  the  Department  of 
Agriculture  Office  of  Inspector  General 
an  attorney,  a  consulting  forester,  and 
the  Columbia  River  later-Tribal  Fish 
Commission.  Fourteen  of  the 
respondents  were  from  the  West 

General  Commeats 

Four  of  tfie  respondents  generally 
approved  the  proposed  rule,  or  approved 
the  proposal  upon  darification  of  certain 
topics.  Another  respondent  commented 
that  the  need  for  suspension  and 
debarment  would  be  minimized  if  the 
Forest  Service  sdld  National  Forest 
timber  to  purchasers  who  can  deposit 
and  maintain  sufficient  cash  reserves  to 
place  the  uncut  timber  in  a  secure 
position. 

Comments  by  Sectiop  of  the  IVi^MMed 
Rule 

Section  223. 132  Policy 

One  respondent  was  concerned  &at 
suspension  and  deboment  wouid  be 
used  to  punish  purchasexs  for 
transgressions.  It  was  soggested  that  the 
section  be  revised  to  acknowledge  that 
suspension  and  debarment  have 
punitive  consequences  and  to  direct  that 
punitive  cooseqaences  are  subordinate 
to  more  constructive  objectives.  We 
belteve  the  policy  is  dear.  Debarment 
and  suspension  are  not  a  form  of 
punishment  for  ivlividual  and  concerns 
doing  bnsiness  with  the  United  States;  it 
is  a  prooedsre  whidi  mist  be  available 
to  the  Government  in  order  to  protect  its 
interests  from  businesses  wfaidi  are  not 
respoosible. 

Another  respondeat  expressed  a 
conoecn  that  diere  were  inadequate 
standmds  for  reaching  a  dedsion.  Under 


the  regulations,  the  debarring  official  is 
required  to  consider  mitigating  factors  in 
deciding  whether  to  debar  a  pvchaser 
in  the  public  interest.  The  rules  read  as  a 
whofe  provide  debarring  and  suspending 
offidals  with  d»e  necessary  standards  to 
reach  a  reasonable  decision.  It  is 
necessary  that  an  element  of  discretion 
remain  with  the  suspending  and 
debarring  official. 

While  we  believe  the  proposed  rule 
was  dear,  the  content  of  the 
administrative  record  to  be  relied  upon 
in  considering  possible  debarments 
under  {  223.132(c)  has  been  darified  by 
specifying  that  it  includes  any 
submissions  and  aigument  made  by  the 
purchaser  or  a  named  affiliate. 

A  respondent  questioned  what  the 
Government's  interests  are  that  are 
being  protected.  Debarment  and 
suspension  actions  are  taken  only  in  the 
public  interest  for  the  Government's 
protection.  Public  interests  clearly  may 
vary  with  the  particular  drcumstances 
under  considoation.  A  basic  peblk  and 
Government  interest  in  any 
circnmstance  is  do  business  with 
responsible  concerns.  Another  such 
interest  is  to  sell  pnbhc  timber  only  to 
purchasers  who  are  able  and  wiUing  to 
operate  a  timber  sale  in  accordance    • 
with  the  contrad's  terms.  The  scope  of 
any  debannent  or  suspension  is 
determined  by  consideration  of  all 
relevant  facts. 

Section  223.133  Definitions. 

The  proposed  rule  included  a 
definition  of  control  which  provided  in 
part: 

For  purposes  of  actions  under  these 
guidetines,  an  individual  or  btisiness  concern 
wiw  owns  or  ba«  Ae  power  to  vote  more  than 
25  percent  of  the  outstanding  voting  securities 
of  another  concern,  or  more  than  25  percent 
of  the  total  equity  if  the  other  concern  has  no 
voting  aecuritie*.  is  presumed  to  control.  Such 
presumption  may  be  rebutted  by  evidence. 

WhOe  this  definition  parallels  the 
Office  of  Management  and  Budget 
Guidelines  for  Govemmentwide 
Nonprocurement  Debannent  and 
Suspension,  two  respondents  pointed 
out  that  the  "25  percent"  standard  did 
not  have  any  relationship  to  most  timber 
companies'  decision-making  processes. 
Since  the  mentioned  Guidelines  are 
inapplicable  to  timber  sales,  diis  part  of 
the  proposed  definitioa  is  not  included 
in  the  final  rule.  The  debarring  and 
suspending  oCfidal  should  use  the  Small 
Business  Administration  regulations  at 
13  CFR  1213  for  guidance  in  determining 
whettier  concerns  are  afflKated. 
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Section  223.134  List  of  debarred  and 
suspended  purchasers.  ] 

A  respondent  suggested  that  the 
requiremeat  to  distribute  the  Forest 
Service's  list  of  debarred  and  suspended 
purchasers  to  the  General  Services 
Administration  and  the  General 
Accounting  Office  be  deleted  because 
there  didn't  appear  to  be  a  reason  for 
the  requirement.  It  is  important  that 
Government  agencies  be  as  informed  as 
possible  about  the  responsibility  of 
entities  doing  business  with  the  United 
States.  Therefore,  an  informational  copy 
will  continue  to  be  provided  to  these 
agencies:  this  requirement  is  retained  in 
the  final  rule. 

Another  respondent  suggested  that  a 
unique  numeric  identifier  for  each 
purchaser  be  included  in  the  list.  The 
Forest  Service  is  implementing  a 
numeric  purchaser  identification  system, 
and  such  a  system  may  be  of  benefit  in 
specifying  which  purchasers  are 
suspended  or  debarred.  If  it  appears 
useful  in  order  to  specifically  identify 
which  purchasers  have  been  suspended 
cr  debarred,  the  numeric  purchaser 
identification  system,  or  any  other  form 
of  information,  will  be  included  in  the 
list  of  debarred  and  suspended 
purchasers.  The  regulation  specifies  the 
required  elements  of  the  hst  and  does 
not  prohibit  other  information  which 
may  be  necessary  or  helpful.  : 

Section  223. 135  Effect  of  listing.       ' 

Three  respondents  suggested  that 
debarred  or  suspended  purchasers 
should  not  be  excluded  from  timber  sale 
extensions  or  contract  term  adjustments. 
They  statedithat  the  timber  sale  contract 
provisions  and  the  agreements 
associated  with  Multi-Sale  Extension 
Plans  establish  rights  under  specified 
conditions  to  contract  term  adjustments 
and  contract  extensions.  Therefore, 
Forest  Service  refusal  to  extend  the 
duration  of  an  existing  contract  may 
constitute  a  material  breach  of  that 
contract. 

The  timber  sale  contract  provides  for 
a  contract  terhi  adjustment  to  add  time 
for  performance  of  the  contract  only  as  a 
result  of  specifically  listed  delays 
caused  by  circumstances  beyond  the 
purchaser's  control.  In  response  to  these 
comments,  the  final  regulation  has  been 
revised  to  allow  extension  of  the    i 
duration  of  an  existing  contract      ' 
pursuant  to  a  contract  term  adjustment 
under  the  terms  of  the  contract. 

On  the  other  hand,  the  Forest  Service 
is  not  obligated  to  grant  contract 
extensions.  There  may  be  situations 
when  refusal  to  extend  the  duration  of 
an  existing  timber  sale  contract  is 
necessary  to  protect  the  Government's 


interest.  If  such  protective  action  is  not 
needed,  the  rule  provides  that  the  Chief 
of  the  Forest  Service  or  authorized 
representative  may  determine  that  there 
is  a  compelling  reason  to  extend  an 
existing  contract's  term.  Therefore,  the 
final  rale  retains  the  provision  relating 
to  extending  the  duration  of  an  existing 
timber  sale  contract. 

This  section  has  been  changed  to 
make  absolutely  clear  that  exclusion  as 
a  result  of  debarment  or  suspension 
includes  exclusion  from  bidding. 
Because  many  timber  sales  are  sold  at 
oral  auction,  a  purchaser  who  is 
ineligible  for  award  also  is  not  allowed 
to  bid  during  the  period  of  the 
suspension  or  debarment.  Otherwise,  a 
purchaser  could  influence  a  sale  without 
being  eligible  for  award.  This  restriction 
is  consistent  with  government-wide 
policies. 

Sections  223.136  Debarment  and  223.141 
Suspension. 

The  proposed  rule  provided  that 
existence  of  a  cause  for  debarment  does 
not  necessarily  require  that  the 
purchaser  be  debarred.  Several 
reviewers  stated  that  for  sales  bid  after 
the  issuance  of  the  final  rule,  failure  to 
consummate  the  contract  and  make  the 
initial  downpayment,  or  failure  to 
provide  a  satisfactory  financial 
statement  if  requested  by  the  Forest 
Service,  or  failure  to  make  a  required 
payment  on  a  sale  should  constitute 
causes  for  debarment.  One  respondent 
suggested  these  failures  should  trigger 
an  automatic  debarment.  ; 

The  effects  of  debarment  upon  a 
purchaser  are  too  serious  to  allow  an 
automatic  trigger.  The  debarring  official 
must  consider  the  seriousness  of  the 
purchaser's  acts  or  omissions,  and  any 
mitigating  factors.  Therefore,  the  final 
rule  does  not  include  an  automatic 
debarment  trigger. 

In  a  separate  rulemaking,  the  Forest 
Service  has  addressed  bidder 
qualifications  by  proposing  specific 
standards  for  determining  that  a  bidder 
is  responsible  at  the  time  an  individual 
timber  sale  is  sold.  See  52  FR  18926- 
18929,  May  20, 1987.  This  final  rule  on 
debarment  and  suspension  (223.137(d)) 
specifies  that  a  cause  for  debarment 
includes  willful  failure  to  perform  in 
accordance  with  contract  terms.  Section 
223.137(e]  lists  examples  of  actions 
considered  by  the  Forest  Service  to  be 
so  serious  as  to  justify  debarment.  In  a 
future  rulemaking,  the  Forest  Service 
will  ask  for  public  comment  before 
deciding  whether  or  not  to  provide 
additional  specific  examples  of  possible 
causes  for  debarment. 

Five  respondents  disagreed  with  the 
part  of  the  proposed  rule  which  said  that 


where  no  suspension  is  in  effect  at  the 
time  debarment  is  proposed,  the  Forest 
Service  shall  not  solicit  offers  from, 
award  contracts  to,  approve  a  third- 
party  agreement  with,  or  renew  or 
otherwise  extend  any  contract  with  the 
affected  purchaser  until  a  debarment 
decision  is  made.  They  said  that  this 
feature  was  an  illegal  de  facto 
suspension  or  debarment. 

The  effect  of  a  proposed  debarment  is 
retained  in  §  223.136(b)  and  conforms 
with  government-wide  policies.  Rather 
than  confuse  suspension  and  debarment 
procedures  and  causes,  a  notice  of 
proposed  debarment  has  the  effect  of 
excluding  the  recipient  of  that  notice 
from  further  business  with  the  Forest 
Service  timber  sale  program  pending  a 
final  debarment  decision.  The  standard 
of  evidence  for  debarment 
(5  223.138(b)(6))  is  a  preponderance  of 
evidence.  This  standard  is  deemed  met 
where  the  cause  for  debarment  is  a 
conviction  or  civil  judgment.  Where  the 
evidence  is  sufficient  to  issue  a  notice  of 
proposed  debarment,  good  cause  exists 
to  protect  Government  and  public 
interests  by  not  initiating  or  extending 
further  business  dealings  with  that 
purchaser.  A  notice  of  proposed 
debarment  can  only  be  issued  by  the 
debarring  official.  Procedural  safeguards 
equivalent  to  or  in  excess  of  those 
available  for  suspensions  are  provided; 
the  effects  of  a  proposed  debarment  are 
limited  by  the  prescribed  time  for 
issuance  of  a  final  debarment  decision. 

The  proposed  rule  included: 

(d)  A  purchaser's  debarment  by  another 
Federal  agency  which  sells  timber  shall  be 
effective  throughout  the  National  Forest 
System,  unless  the  chief  of  the  Forest  Service 
or  authorized  representative  states  in  writing 
the  compelling  reasons  justifying  continued 
sale  of  timber  to  that  purchaser. 

Many  purchasers  of  National  Forest 
System  timber  buy  substantial  volumes 
of  timber  sold  by  the  Bureau  of  Land 
Management  (BLM)  of  the  Department 
of  Interior.  While  several  other  Federal 
agencies  sell  timber,  comparatively  few 
National  Forest  System  timber 
purchasers  buy  large  amounts  of  timber 
from  the  other  agencies.  The  present 
BLM  debarment  procedures  are 
significantly  different  from  the  Forest 
Service  process  described  in  the 
proposed  rule.  Because  of  the  debarment 
differences  between  the  two  agencies, 
five  respondents  questioned  the 
appUcability  of  making  a  BLM 
debarment  effective  throughout  the 
National  Forest  System. 

It  is  important  that  National  Forest 
System  timber  be  sold  only  to 
responsible  purchasers,  and  a 
purchaser's  debarment  by  another 
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Federal  agency  that  sells  timber  can  be 
a  strong  indication  of  that  purchaser's 
lack  of  responsibility.  However,  because 
of  the  current  procedural  differences 
between  the  agencies,  it  is  inappropriate 
to  automatically  extend  another 
agency's  debarment  throughout  the 
National  Forest  System.  Therefore,  the 
final  rule  excludes  the  provision  which 
automatically  made  a  purchaser's 
debarment  by  another  Federal  agency 
which  sells  timber  effective  throughout 
the  National  Forest  System.  However, 
such  a  debarment  may  be  the  basis  for 
debarment  of  a  purchaser  from  the 
purchase  of  National  Forest  System 
timber  and  has  been  added  as  a  listed 
cause  for  debarment  and  suspension. 
The  proposed  rules  provide  that  a 
suspension  or  debarment  decision  may 
include  any  affiliates  of  the  purchaser  if 
the  affiliates  are  specifically  named  and 
given  written  notice  with  an  opportimity 
to  respond.  Several  reviewers 
reconmiended  that  the  reverse  should 
occur;  that  is,  that  suspension  and 
debarment  should  apply  to  the 
purchaser  and  all  of  its  affiliates  unless 
the  affiliates  are  specifically  exempted 
in  the  notice  of  suspension  or  proposed 
debarment.  This  comment  was  not 
adopted  because  of  the  fairness  and 
importance  of  giving  specific  notice  with 
an  opportunity  to  be  heard  to  each 
separate  concern  affected  by  such  a 
serious  action  as  suspension  or 
debarment.  Unless  specifically  limited, 
however,  debarment  does  apply  to  all 
divisions  or  organizational  elements  of 
the  purchaser  and  any  named  affiliate. 
(§  223.140(a)(1)). 

Although  simultaneous  notification  is 
the  typical  practice,  the  Forest  Service 
recognizes  that  affiliate  relationships 
may  be  created  after  a  suspension/ 
proposed  debarment  notice  is  issued  or 
while  a  period  of  suspension  or 
debarment  is  in  effect.  The  rule  provides 
that  the  debarring  official  "may  extend  a 
debarment  decision  to  include  any 
affiliates"  provided  they  are  "given 
written  notice  *  *  *  and  an  opportunity 
to  respond  (see  §  223.138(b))."  The  rule 
requires  actual  notification  which  may 
occur  simultaneously  with  or 
subsequent  to  notification  of  the 
purchaser.  The  rule  allows  a  purchaser's 
affiliate  to  challenge  the  basis  for  its 
debarment  or  suspension,  not  just  its 
status  as  an  affiliate.  See  §  223.138(b)(1). 
The  final  rule  uses  the  word 
"respondent"  to  clarify  that  a  named 
affiliate  may  utilize  the  provided 
procedures. 

Some  reviewers  recommended  that 
the  company-wide  effect  of  debarments 
and  suspensions  be  limited,  either  by 
restricting  the  circumstances  in  which 


company-wide  debarments  and 
suspensions  were  applied  or  by 
providing  for  additional  procedural 
safeguards  in  those  actions. 

Normally,  suspension  and  debarment 
will  be  applied  company-wide. 
However,  the  purchaser  may  submit 
information  to  support  limiting 
application  of  the  debarment  or 
suspension  to  specific  parts  of  the 
company.  The  debarring  and  suspending 
official  must  not  be  so  restricted  that  he 
or  she  cannot  exercise  the  discretion  to 
deal  with  the  variety  of  organizational 
forms  and  styles  adopted  by  modem 
businesses,  the  burden  of  convincing 
the  debarring  or  suspending  official  that 
a  particular  affiliate  or  sub-unit  of  a 
company  found  to  lack  responsibility 
presents  no  risk  to  Federal  interests  is 
placed,  appropriately,  on  the  purchaser. 
Under  the  final  rules,  the  debarring  or 
suspending  official  has  the  discretion  to 
include  or  exclude  the  purchaser's 
organizational  elements  from  the 
debarment  or  suspension  action. 

Section  223.137  Causes  for  debarment. 

A  timber  sale  purchaser  may  dispute 
an  alleged  liability  before  the 
Agriculture  Board  of  Contract  Appeals 
or  the  U.S.  Claims  Court  pursuant  to 
terms  of  the  timber  sale  contract  and  the 
Contract  Disputes  Act.  Nine 
respondents  opposed  Forest  Service- 
initiated  debarment  actions  prior  to 
resolution  of  any  bona  fide  disputes 
concerning  an  alleged  failure  to  perform 
in  accordance  with  contract  terms.  They 
requested  that  procedural  safeguards  be 
added  to  the  rule  to  ensure  that  disputes 
concerning  debarment-inducing  actions 
be  fully  resolved  before  debarment  is 
imposed. 

The  objective  of  debarment  is  to 
protect  the  public  interest  by  not  doing 
business  with  concerns  which  have 
shown  they  are  not  responsible. 
Debarment  is  a  very  serious  action 
taken  only  after  full  consideration  of  all 
the  circumstances.  Waiting  years  for  the 
conclusion  of  litigation  does  not  serve 
the  immediate  interest  of  not  doing 
further  business  with  concerns  which 
are  not  responsible.  To  postpone 
debarment  action  defeats  the  purpose  of 
debarment  and  may  encourage  frivolous 
litigation  in  order  to  delay  debarment. 

There  are  differences  between  a 
disputed  contractual  liability  if  that 
dispute  is  unresolved,  and  an 
undisputed  contractual  liability,  or  a 
disputed  liability  once  the  dispute  had 
been  resolved.  These  differences  are 
among  the  factors  considered  by  the 
debarring  official.  Yet  the  debarring 
official  may  determine  that  it  is 
necessary  to  protect  the  public  interfest 
by  discontinuing  further  business 


dealings  with  a  purchaser  even  if  appeal 
avenues  for  a  dispute  hare  not  yet  been 
exhausted.  All  relevant  facts  are 
considered  by  the  debarring  official 
before  initiating  debarment  action. 
Therefore,  the  final  rule  does  not 
preclude  debarment  prior  to  resolution 
of  all  disputes. 

It  was  also  felt  that  the  causes  for 
debarment  and  suspension  were  either 
too  vague  or  did  not  establish  a  nexus 
between  the  alleged  wrongful  act  and 
the  determination  that  the  purchaser 
lacks  the  present  responsibility 
necessary  to  do  business  with  the 
Government.  The  grounds  for  debarment 
and  suspension  are  intentionally  not 
specific.  It  would  be  impossible  to 
enumerate  all  factors  which  may  reflect 
on  a  purchaser's  responsibility  and 
which  may  be  viewed  as  a  reasonable 
basis  for  suspension  and  debarment. 
The  rules  provide  that  the  notice 
document  must  set  forth  the  reasons  for 
the  proposed  debarment  or  suspension 
in  terms  sufficient  to  inform  the 
purchaser  of  the  conduct  upon  which  the 
action  is  based.  The  Forest  Service 
practice  is  also  to  provide  the  purchaser 
with  a  copy  of  the  record  upon  which 
the  notice  is  based.  Furthermore,  the 
final  rule  (§  223.136(a))  specifically 
states  that  "the  existence  of  a  cause  for 
debarment,  however,  does  not 
necessarily  require  that  the  purchaser  be 
debarred." 

One  reviewer  believed  a  civil 
judgment  against  a  purchaser  for  claims 
arising  out  of  any  of  the  offen.ses  listed 
in  §  223.137(a),  i.e.  fraud,  theft,  bribery, 
etc.,  was  not  sufficiently  relevant  to  a 
purchaser's  present  responsibility  and 
should  be  deleted  as  a  listed  cause.  The 
position  in  these  regulations  that  past 
acts  may  be  the  basis  for  a  finding  of 
present  lack  of  responsibility  is 
supported  by  case  law.  See  e.g.. 
Sch/esingerv.  Gates.  249  F.2d  111  (D.C. 
Cir.  1957)  (per  curiam),  cert,  denied.  335 
U.S.  939  (1958);  Roemer  v.  Hoffman.  419 
F.  Supp.  130  (D.D.C.  1976).  The  Forest 
Service  believes  that  ignoring  any 
evidence  of  lack  of  responsibility  would 
be  inconsistent  with  its  legal  obligation 
to  assure  that  awards  are  made  only  tu 
responsible  individuals  and 
organizations.  A  civil  judgment  of  fraud, 
theft  or  of  any  of  the  other  listed 
offenses,  even  if  not  involving  a  Forest 
Service  timber  sale  contract,  establishes 
evidence  of  lack  of  responsibility  and 
may  seriously  affect  the  present 
responsibility  of  a  purchaser  of  Forest 
Service  timber.  Inclusion  of  this 
provision  as  a  listed  cause  of  debarment 
in  no  way  indicates  a  punitive  intent.  A 
definition  of  "civil  judgment"  is  added 
as  a  matter  of  clarification. 
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A  cause  for  debarment  is  cutting  and/ 
or  removal  of  more  than  incidental 
volumes  of  timber  not  designated  for 
cutting.  Several  respondents  thought  this 
should  be  limited  to  timber  designated 
in  a  timber  sale  contract  and  that  this 
cause  should  appear  under  §  223.137(d) 
concerning  contract  violations.  These 
comments  were  not  incorporated 
because  timber  is  authorized  to  be  cut 
from  national  forests  by  other  than 
timber  sale  contracts.  In  addition,  this 
cause  applies  to  more  than  the  sale  area 
under  a  timber  sale  contract  and 
encompasses  unauthorized  cutting  by  a 
purchaser  of  more  than  incidental 
volumes  anywhere  on  a  national  forest. 
Willfulness  is  implicit  since  more  than 
incidental  volumes  must  have  been  cut 
or  removed. 

Several  reviewers  suggested  that  the 
rule  should  apply  only  to  violations  of 
contracts  bid  after  January  1, 1982,  the 
bid  date  selected  by  Congress  for  unique 
treatment  under  the  Federal  Timber 
Contract  Payment  Modi^cation  Act. 
This  suggestion  is  not  adopted.  The 
objective  of  debarment  is  to  discontinue 
further  business  dealings  with       I 
purchasers  which  lack  present      I 
responsibility.  All  of  the  circumstances 
surrounding  the  listed  causefs)  for 
debarment  are  considered  in         I 
determining  whether  a  purchaser  lacks 
present  responsibility  and  debarment 
action  is  necessary.  There  is  no  reason 
automatically  to  exclude  violations  of 
particular  contracts. 

It  was  suggested  by  several 
respondents  that  "willful"  should  be 
defined  to  mean  a  deliberate  breach 
occurring  under  circumstances  where 
the  purchaser  had  the  financial  ability  to 
perform  but  chose  not  to.  This 
suggestion  is  not  adopted  because  the 
respondents'  concerns  are  considered  in 
existing  procedures.  The  respondents' 
definition  of  willful  as  deliberate  does 
not  add  additional  meaning.  The 
debarring  official  is  required  under  these 
rules  to  consider  the  circumstances, 
which  would  include  ability  to  pay, 
surrounding  the  willful  failure  to  | 
perform. ' 

Some  questioned  the  difference 
between  proposed  §  223.137(d)(2)(vi) 
and  proprosed  §  223.137(dK2)(viiij,  which 
list  as  possible  causes  for  debarment 
failure  to  pay  for  timber  and  failure  to 
pay  damages  calculated  for  failure  to 
cut.  These  two  causes  have  been, 
clarified  and  are  combined  as      ' 
S  223.137(e)(7).  Failure  to  cut  designated 
timber  by  the  contract  termination  date 
is  listed  at  §  223.137(e](8]  as  a  possible 
cause  for  debarment.  It  is  not  sound 
business  practice  to  initiate  new 
business  dealings  with  a  party  who 


cannot  or  will  not  perform.  Performance 
includes  making  payment  of  monies  due. 

Failure  to  pay  monies  due,  including 
damages  calculated  pursuant  to  the 
contract  for  failure  to  cut  designated 
timber  by  tiie  contract  termination  date, 
is  a  cause  for  debarment.  As  specified  at 
S  223.136(a),  the  existence  of  a  cause  for 
debarment  does  not  necessarily  require 
that  debarment  action  be  taken.  The 
seriousness  of  the  purchaser's  acts  and/ 
or  omissions  and  all  of  the 
circumstances  surrounding  those  acts 
and /or  omissions  will  l>e  considered  by 
the  debarring  ofHcial.  A  purchaser's 
payment  of  damages  due  to  failure  to  cut 
would  be  a  mitigating  factor  considered 
by  the  debarring  official  in  determining 
whether  or  not  debarment  action  based 
on  the  failure  to  cut  was  necessary  to 
protect  the  Government's  interests.  The 
policy  established  is  that'the  Forest 
'  Service  shall  consider  bids  from  and 
award  contracts  only  to  responsible 
business  concerns  and  individuals. 

One  respondent  suggested  that  a 
purchaser's  exercise  of  its  rights  under 
the  bankruptcy  laws  should  not  be 
considered  a  cause  for  debarment.  The 
fact  a  purchaser  is  in  bankruptcy  is 
never  a  cause  for  debarment. 
Declaration  of  bankruptcy,  however, 
does  not  insulate  a  purchaser  from 
debarment  or  sus[)en8ion  action  where  it 
is  determined  such  action  is  in  the 
public  interest  and  for  the  Government's 
protection. 

Another  respondent  suggested  that  a 
single  violation  of  a  contract  provision 
to  protect  the  environment  should 
constitute  a  cause  for  debarment 
without  having  to  show  "significant" 
environmental  damage  resulted  from  the 
violation.  The  standard  of  damage  as 
significant  varies  with  the  facts  and  is 
considered  appropriate  in  light  of  the 
serious  nature  of  debarment. 

Section  223.138  Procedures  for 
debarment. 

One  respondent  stated  that  the 
language  of  proposed  \  223.138(a) 
implies  that  only  a  Forest  Supervisor 
can  initiate  a  debarment  proceeding. 
This  language  has  been  clarified  to 
indicate  all  possible  causes  for 
debarment  or  suspension  (§  223.143(a)) 
must  be  reported  to  the  Forest  Service 
debarring  and  suspending  ofHcial.  The 
debarring  and  suspending  official  is  the 
only  official  with  authority  to  determine 
whether  or  not  suspension  or  proposed 
debarment  is  warranted.  The  normal 
route  such  information  would  flow  is 
through  the  Forest  Supervisor  and  the 
Regional  Forester.  This  is  because  they 
may  have  additional  relevant 
information.  Nothing,  however,  prevents 
the  debarring  or  suspending  official  from 


initiating  action  based  on  information 
which  may  be  brought  directly  to  his  or 
her  attention. 

The  same  reviewer  foimd  the 
procedures  for  debarment  in  {  223. 138(b) 
and  (d)  confusing.  As  a  matter  of 
clarification,  f  S  223.138  and  223.143 
have  been  reorganized  in  a  more  logical 
order.  No  substantive  changes  have 
been  made. 

A  careful  reading  of  t  223.138 
indicates  additional  procedures  are 
followed  whenever  fact-finding  is 
necessary  with  respect  to  the  causefs)  of 
debarment  dted  in  the  notice  of 
proposed  debarment  If  the  cause  of  a 
debarment  is  a  conviction  or  a  civil 
judgment,  there  is  no  need  for  fact- 
finding because  the  facts  necessary  for 
the  conviction  or  judgment  abeady  haye 
been  established  by  the  court.  The 
debarring  official  will,  of  course, 
consider  mitigating  factors  with  respect 
to  the  debarment  decision  but  will  not 
re-evaluate  the  facts  underlying  the 
conviction  or  civil  judgment  established 
through  the  judicial  process. 

Likewise,  a  proposed  debarment 
based  on  other  causes  in  which  facts 
material  to  the  proposed  debarment  are 
not  genuinely  disputed  will  proceed 
without  the  debarring  official  or  his 
designee  conducting  fact-finding.  Fact- 
finding is  necessary  only  where  the 
purchaser's  submission  in  opposition 
raises  a  genuine  dispute  over  facts 
material  to  the  proposed  debarment. 

Section  223.139  Period  of  debarment 

Thirty  days  is  the  period  in  which  a 
purchaser  may  appeal  a  decision  to 
debar  to  the  Agriculture  Board  of 
Contract  Appeals.  Several  respondents 
suggested  that  in  the  event  the  decision 
was  appealed,  the  decision  should  be 
stayed  until  30  days  after  the  Board's 
decision.  This  suggestion  was  rejected. 
To  delay  the  effects  of  a  decision  to 
debar  defeats  the  purpose  of  debarment 
and  leaves  the  government  without  any 
means  to  protect  itself  from  purchasers 
who  are  not  responsible. 

Since  there  is  no  delay  of  the  effects 
of  debarment  pending  appeal  it  was 
determined  unnecessary  to  make  the 
debarment  decision  effective  after  30 
days.  Therefore,  the  debarment  decision 
is  effective  upon  issuance,  consistent 
with  goverment-wide  policies. 

The  final  rule  clarifies  that  the  period 
between  issuance  of  the  notice  of 
proposed  debarment  and  issuance  of  the 
debarment  decision  will  be  considered 
in  determining  the  debarment  period. 

It  was  suggested  that^he  regulation 
establish  a  reasonable  time  requirem3nt 
within  which  the  debarring  official 
should  make  a  determination  on  a 


reconsideration  request.  Because  of  the 
serious  effect  of  debarment,  it  is 
important  that  prompt  determinations  be 
made.  Thirty  working  days  is 
established  in  S  223.139(d).  unless 
extended  for  good  cause,  for  the 
debarring  official  to  decide  on  a  request 
for  reconsideration. 

Section  223.141  Suspension. 

One  respondent  suggested  deleting 
the  entire  concept  of  suspension 
because  of  the  alleged  inadequate 
evidentiary  standard  and  procedural 
protections.  "Adequate  evidence"  is 
retained  as  the  appropriate  standard  for 
suspension  because  it  is  a  court- 
sanctioned  standard  used  in  suspension 
proceedings.  The  suspension  procedures 
contained  in  the  Federal  Acquisition 
Regulations.  48  CFR  9.407  et  seq.,  upon 
which  these  regulations  are  patterned, 
have  been  sanctioned  by  the  federal 
courts  of  appeals  which  considered  their 
validity.  See,  e.g.,  Transco  Security,  Inc. 
V.  Freeman,  639  F.2d  318.  324  (6th  Cir.), 
cert,  denied,  454  U.S.  820  (1981). 

In  response  to  a  comment,  language 
has  been  added  to  §  223.141(a)  to  further 
clarify  that  suspension  is  a  discretionary 
action.  As  previously  noted.  §  223.143 
has  been  reorganized  in  a  more  logical 
order  similar  to  §  223.138 

Regulatory  Impact 

This  action  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  pursuant  to  Executive  Order 
12291.  The  Assistant  Secretary  for 
Natural  Resources  and  Environment  has 
determined  that  this  regulation  is  not  a 
major  rule.  This  regulation  will  have 
little  or  no  effect  on  the  economy  since  it 
is  procedural  and  is  invoked  only  on  a 
case-by-case  basis  when  in  the  public 
interest  and  for  the  government's 
protection.  For  the  same  reasons,  this 
regulation  will  not  result  in  any  major 
increase  in  costs  to  consumers,  industry 
or  government  agencies  or  have  any 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  on  the  foreign 
market. 

This  action  is  not  a  rule  as  defined  in 
Pub.  L  96-354.  the  Regulatory  Flexibility 
Act.  and  thus  it  is  exempt  from  the 
provisions  of  that  Act.  Based  on 
environmental  analysis,  this  rule  will 
have  no  significant  effect  on  the  human 
environment,  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement  (40  CFR  1508.4). 


Under  this  rule,  individuals  or  firms 
who  receive  notice  from  the  Forest 
Service  Debarring  or  Suspending 
Official  of  suspension  or  proposed 
debarment  action  may  present  facts  and 
information  pertaining  to  the  basis  of 
the  action  and/or  to  mitigation  of  any 
decision.  The  rule  does  not  specify  the 
nature  or  format  of  any  information  so 
provided  to  the  Forest  Service. 
Therefore,  the  rule  would  not  impose  an 
information  collection  requirement  as 
that  term  is  defined  in  Office  of 
Management  and  Budget  (0MB) 
regulations  at  5  CFR  1320.7.  Moreover, 
since  5  CFR  1320.3(c)  exempts 
information  collections  involving 
administrative  actions  and 
investigations  as  well  as  the  conduct  of 
criminal  proceedings  or  civil  actions 
against  specific  individuals  or  entities 
by  Federal  agencies,  the  rule  in  its 
entirety  is  exempt  from  OMB 
information  collection  clearance 
procedures. 

List  of  Subjects  in  36  CFR  Part  223 

Exports.  Government  contracts. 
National  forests.  Reporting  and 
recordkeeping  requirements.  Timber. 

Therefore,  for  the  reasons  set  forth 
above.  Part  223  of  Chapter  II.  Title  36. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  223— SALE  AND  DISPOSAL  OF 
NATIONAL  FOREST  SYSTEM  TIMBER 

1.  The  authority  citation  for  Part  223 
continues  to  read  as  follows. 

Authority:  Sec.  14.  Pub.  L.  94-568.  90  Stat. 
2958. 16  U.S.C.  472a. 

2.  Part  223,  Subpart  C  is  revised  to 
read: 

Sut>part  C— Suspension  and  Debarment  of 
Timber  Purdiasers 

Sgc 

223.130  Scope. 

223.131  Applicability. 

223.132  Policy. 

223.133  Definitions. 

223.134  List  of  debarred  and  suspended 
purchasers. 

223.135  Effect  of  listing. 

223.136  Debarment. 

223.137  Causes  for  debarment 

223.138  Procedures  for  debarment. 

223.139  Period  of  debarment 

223.140  Scope  of  debarment. 

223.141  Suspension. 

223.142  Causes  for  suspension. 

223.143  Procedures  for  suspension. 

223.144  Period  of  suspension. 

223.145  Scope  of  suspension. 


Subpart  C— Suspension  and 
Debarment  of  Timber  Purchasers 

§223.130    Scope. 

(a)  This  subpart  prescribes  policies 
and  procedures  governing  the 
debarment  and  suspension  of 
purchasers  of  National  Forest  System 
timber. 

(b)  It  provides  for  the  listing  of 
debarred  and  suspended  purchasers. 

(c)  It  sets  forth  the  causes  and 
procedures  for  debarment  and 
suspension  and  for  determining  the 
scope,  duration,  and  treatment  to  be 
accorded  to  purchasers  listed  as 
debarred  or  suspended. 

§223.131    Appllcability. 

These  regulations  apply  to  purchasers 
of  National  Forest  System  timber.  They 
do  not  apply  to  Forest  Service      ' 
procurement  contracts  (See  41  CFR 
4-1.6). 

§223.132    Policy. 

(a)  The  Forest  Service  shall  solicit  and 
consider  timber  sale  bids  from  and 
award  contracts  only  to  responsible 
business  concerns  and  individuals. 
Debarment  and  suspension  by  the 
Forest  Service  are  discretionary  actions 
that,  taken  in  accordance  with  these 
regulations,  are  appropriate  means  to 
effectuate  this  policy. 

(b)  Debarment  and  suspension  shall 
be  imposed  only  for  the  causes  and  in 
accordance  with  the  procedures  set 
forth  in  this  subpart.  The  serious  nature 
of  debarment  and  suspension  requires 
that  these  actions  be  imposed  only  in 
the  public  interest,  for  the  Government's 
protection,  and  not  for  the  purpose  of 
punishment 

(c)  Debarment  and  suspension  actions 
taken  under  this  subpart  shall  be  based 
on  the  administrative  record,  including 
any  submissions  and  argument  made  by 
the  purchaser  or  named  affiliate  in 
accordance  with  this  subpart  and  shall 
be  limited  in  scope  and  duration  to  that 
necessary  to  protect  the  Government's 
interest 

§223.133    Definitions. 

As  used  in  this  subpart,  the  following 
terms  shall  have  the  meanings  set  forth 
below: 

"Adequate  evidence"  means 
information  sufficient  to  support  the 
reasonable  belief  that  a  particular  act  or 
omission  has  occurred. 

"Affiliates."  Business  concerns  or 
individuals  are  affiliates  of  each  other  if. 
directly  or  indirectly,  (a)  either  one 
controls  or  has  the  power  to  control  the 
other  or  (b)  a  third  party  controls  or  has 
the  power  to  control  both.  In 
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determining  whether  or  not  affiliation 
exists,  the  Forest  Service  shall  consider 
all  appropriate  factors,  including,  but 
not  limited  to,  common  ownership, 
common  management,  and  contractual 
relationships. 

"Civil  judgment"  means  a  judgment  or 
finding  of  a  civil  offense  by  any  court  of 
competent  jurisdiction. 

"Control"  means  the  power  to         i 
exercise,  directly  or  indirectly,  a        | 
controlling  influence  over  the 
management,  policies,  or  activities  of  an 
individual  or  business  concern,  whether 
through  ownership  of  voting  securities, 
throv^  one  or  more  intermediary 
individuals  or  business  concerns,  or 
otherwise. 

"Conviction"  means  a  judgment  or 
conviction  of  a  criminal  offense  by  any 
court  of  competent  jurisdiction,  whether 
entered  upon  a  verdict  or  a  plea,  and 
includes  a  conviction  entered  upon  a 
plea  of  nolo  contendere. 

"Debarment"  means  action  taken  by  a 
debarring  official  under  9S  223.136 
through  223.140  to  exclude  a  purchaser 
from  Forest  Service  timber  sale 
contracts  for  a  reasonable,  specified 
period  of  time:  a  purchaser  so  excluded 
is  "debarred." 

"Debarring  official"means  the  Chief  of 
the  Forest  Service  or  the  Deputy  Chief, 
National  Forest  System,  or  the 
Associate  Deputy  Chief,  Resources 
Divisions,  National  Forest  System. 

"Indictment"  means  indictment  for  a 
criminal  offense.  An  information  or 
other  fiUng  by  competent  authority 
charging  a  criminal  offense  shall  be 
given  the  same  effect  as  an  indictment. 
"Legal  proceedings"  means  any  civil 
judicial  proceeding  to  which  the 
Government  is  a  party  or  any  criminal 
proceeding.  The  term  includes  appeals 
from  such  proceedings. 

"Notice"  means  a  written 
communication  served  in  person  or  sent 
by  certified  mail,  return  receipt 
requested,  or  its  equivalent,  to  the  last 
known  address  of  a  party,  its  identified 
counsel,  or  agent  for  service  of  process. 
In  the  case  of  an  organization,  such 
notice  may  be  sent  to  any  partner, 
principal  officer,  director,  owner  or  co- 
owner,  or  joint  venturer. 

"Preponderance  of  the  evidence" 
means  proof  by  information  that,     I 
compared  with  that  opposing  it,  leads  to 
the  conclusion  that  the  fact  at  issue  is 
more  probably  true  than  not 

"Purchaser"  means  any  individual, 
organization,  or  other  legal  entity  that 
(a)  submits  bids  for,  is  awarded,  or 
reasonably  may  be  expected  to  submit 
bids  for  or  be  awarded,  a  Forest  Service 
timber  sale  contract  or  (b)  conducts 
business  with  the  Forest  Service  as  an 


agent  or  representative  of  another 
timber  sale  purchaser. 

"Suspending  official"  means  the  Chief 
of  the  Forest  Service  or  the  Deputy 
Chief,  National  Forest  System  or  the 
Associate  Deputy  Chief.  Resources 
Divisions.  National  Forest  System. 

"Suspension"  means  action  taken  by  a 
suspending  official  under  §S  223.141 
through  223.145  to  immediately  exclude 
a  purchaser  from  bidding  on  or 
purchasing  National  Forest  System 
timber  for  a  temporary  period  of  time 
pending  completion  of  an  investigation 
and  such  legal  or  debarment 
proceedings  as  may  ensue;  a  purchaser 
so  excluded  is  "suspended." 

§223.134    List  Of  (MMrrad  and  MMpanded 
purctWBerc 

(a)  The  Deputy  Chief.  National  Forest 
System,  shall  compile  and  maintain  a 
current  list  of  National  Forest  System 
timber  purchasers  and  affiliates  who  are 
debarred,  suspended,  or  proposed  for 
debarment.  This  list  shall  be  distributed 
to  all  Regional  Foresters  and  Forest 
Supervisors,  the  General  Services 
Administration,  the  General  Accounting 
Office,  the  Bureau  of  Land  Management 
and  other  Federal  agencies  requesting 
said  list. 

(b)  The  Forest  Service  list  shall 
contain  the  following  information: 

(1)  The  purchaser's  name  and  address, 
and  the  name  and  address  of  any 
affiliate  of  the  purchaser  included 
pursuant  to  S  223.140(b)  or  S  223.145. 

(2)  The  cause(s)  for  the  acdon  (see 
§5  223.137  and  223.142). 

(3)  Any  limitations  to  or  deviations 
from  the  normal  effect  of  debarment  or 
suspension. 

(4)  The  effective  date  of  the  action 
and.  in  the  case  of  debarment,  the 
expiration  date. 

(5)  The  name  and  telephone  number  of 
the  point  of  contact  in  the  Forest  Service 
regarding  the  action. 

§223.135    Effect  Of  listing. 

Purchasers  debarred  or  suspended  in 
accordance  with  this  subpart  shall  be 
excluded  from  bidding  on  or  award  of 
Forest  Service  timber  sale  contracts,  and 
the  Forest  Service  shall  not  knowingly 
solicit  or  consider  bids  from,  award 
contracts  to,  approve  a  third-party 
agreement  with,  or  renew  or  otherwise 
extend,  except  pursuant  to  the  terms  of 
a  contract  term  adjustment  the  duration 
of  an  existing  timber  sale  contract  with 
these  purchasers,  unless  the  Chief  of  the 
Forest  Service  or  authorized 
representative  determines,  in  writing, 
that  there  is  a  compelling  reason  for 
such  action. 


§  223.136    D«t»rm«nt 

(a)  General.  In  accordance  with  the 
procedures  in  S  223.138,  the  debarring 
official  may  in  the  public  interest,  debar 
a  purchaser  for  any  of  the  causes  listed 
in  S  223.137.  However,  the  existence  of  a 
cause  for  debarment  does  not 
necessarily  require  that  the  purchaser  be 
debarred.  In  making  any  debarment 
decision,  the  debarring  official  shall 
consider  the  seriousness  of  the 
purchaser's  acts  or  omissions  and  any 
mitigating  factors. 

(b)  Effect  of  proposed  debarment. 
Upon  issuance  of  a  notice  of  proposed 
debarment  by  the  debarring  official  and 
until  the  final  debarment  decision  is 
rendered,  the  Forest  Service  shall  not 
soUcit  or  consider  bids  from,  award 
contracts  to.  approve  a  third  party 
agreement  with,  renew  or  otherwise 
extend,  except  pursuant  to  the  terms  of 
a  contract  term  adjustment  any  contract 
with  that  purchaser.  The  Chief  and  the 
Forest  Service  or  authorized 
representative  may  waive  this  exclusion 
upon  a  written  determination  identifying 
compelling  reasons  justifying  business 
dealings  with  that  purchaser  pending 
completion  of  debarment  proceedings. 

§223.137    Causae  for  detwnwnt 

The  debarring  official  may  debar  a 
purchaser  for  any  of  the  following 
causes: 

(a)  Conviction  of  or  civil  judgment  for 

(1)  Theft,  forgery,  bribery, 
embezzlement  falsification  or 
destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 

(2)  Fraud,  a  criminal  offense,  or 
violation  of  Federal  or  Stale  antitioist 
laws,  any  of  which  occurred  in 
connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  contract 
or  subcontract. 

(3)  Any  other  offense  indicating  a  lack 
of  business  integrity  or  honesty  that 
seriously  and  directly  affects  the  present 
responsibility  of  the  purchaser. 

(b)  A  purchaser's  debarment  from  the 
purchase  of  timber  by  another  Federal 
agency  which  sells  timber. 

(c)  Cutting  and/ or  removal  of  more 
than  incidental  volumes  of  timber  not 
designated  for  the  purchaser's  cutting 
from  a  national  forest. 

(d)  Substantial  violation  of  the  terms 
of  one  or  more  Forest  Service  timber 
sale  contracts  so  serious  as  to  justify 
debarment,  such  as: 

(1)  Willful  failure  to  perform  in 
accordance  with  contract;  or 

(2)  A  history  of  failure  to  perform 
contract  terms:  or  of  unsatisfactory 
performance  of  confract  terms. 

(e)  Among  actions  the  Forest  Service 
regards  as  so  serious  as  to  justify 
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debarment  under  paragraph  (d)  of  this 
section  are  willful  violation  or  repeated 
failure  to  perform  National  Forest 
System  timber  sale  contract  provisions 
relating  to  the  following: 

(1)  Fire  suppression,  fire  prevention, 
and  the  disposal  of  slash: 

(2)  Protection  of  soil,  water,  wildlife, 
range,  cultural,  and  timber  resources 
and  protection  of  improvements  when 
such  failure  causes  significant 
environmental,  resource,  or 
improvements  damage; 

(3)  Removal  of  designated  timber 
when  sudi  failure  causes  substantial 
product  deterioration  or  conditions 
favorable  to  insect  epidemics; 

(4)  Observance  of  restrictions  on 
exportation  of  timber; 

(5)  Observance  of  restrictions  on  Ae 
disposal  of  timber  from  small  business 
set-aside  sales; 

(6)  Providing  access  to  the  Forest 
Service  upon  its  request  to  purdiaser's 
books  and  accounts; 

(7)  Payment  of  monies  due  under 
terms  of  a  Forest  Service  timber  sale 
contract  including  payment  of  damages 
relating  to  failure  to  cut  designated 
timber  by  die  contract  tenninati<m  date; 

(8)  Performance  of  contract  by  the 
contract  termination  date. 

(f)  Any  other  caase  ao  serioos  or 
compelling  that  if  affecta  the  present 
responsibility  of  a  purchaser  of 
Government  timber. 

§223.138   ProceJuTss  for  debar— wt 

(a)  Investigation  and  referral 
Information  which  may  be  sufficient 
cause  for  debarment  of  a  timber  sale 
purchaser  and  affiliates  shall  be 
reported  to  the  Forest  Service  Debarring 
Official  Generally,  such  information 
should  be  referred  through  the  Forest 
Supervisor  and  the  Regional  Forester. 
The  referral  shall  be  accompanied  by  a 
complete  statement  of  the  facts 
supported  by  appropriate  exhibits  and  a 
recommendation  for  action.  Where  the 
statement  of  facts  indicates  a  possible 
criminal  offense,  except  possible 
antitrust  violations,  the  debarring 
official  shall  notify  the  Office  of 
Inspector  General  USDA.  Where  the 
statement  of  facts  indicates  a  possible 
antitrust  violation,  the  debarring  official 
shall  notify  the  Antitinist  Division, 
Department  of  Justice. 

(b)  Decisionmaking  process. — (1) 
Notice  of  proposal  to  debar.  The 
debarring  official  shall  initiate 
debarment  by  advising  the  purchaser 
and  any  specifically  named  affiliate,  by 
certified  mail,  return  receipt  requested. 
The  notice  document  shall  include  the 
following  information: 

(i)  That  debarment  is  being 
considered 


(ii)  The  reasons  for  the  proposed 
debarment  in  terms  sufficient  to  put  the 
recipient  on  notice  of  the  conduct  or 
transaction(s)  upon  which  it  is  based. 

(iii)  The  cause(s)  relied  upon  under 
S  223.137  for  proposing  debarment. 

(iv)  The  specific  procedures  governing 
debarment  decisionmaking  in  9  223.138 
(b)(1)  through  (b)(8). 

(v)  The  effect  of  the  issuance  of  the 
notice  of  proposed  debarment  pending  a 
final  debarment  decision  (see 
§  22a.l36(b)). 

(vi)  The  potential  effect  of  a 
debarment 

(2)  Submission  in  opposition.  Within 
30  calendar  days  after  receipt  of  the 
notice  of  proposed  debarment,  the 
respondent  my  submit  in  person,  in 
writing,  or  through  a  representative, 
information  and  argument  in  opposition 
to  and/or  in  mitigation  of  Ae  proposed 
debarment  including  any  additional 
specific  information  that  raises  a 
genuine  dispute  over  the  material  facts. 

(3)  Inforinal  hearing.  Pursuant  to 
paragrai^  {b)(2)  of  this  section,  a 
respondent  may  request  an  informal 
hearing  with  the  debarring  offical.  The 
informal  hearing  shall  be  held  within  20 
calendar  days  from  the  date  the  request 
is  received.  The  debarring  official  may 
postpone  the  date  of  the  hearing  if  the 
respondent  requests  a  postponement  in 
writing.  At  the  hearing,  the  respondent 
appearing  personally  or  throu^  an 
attorney  or  other  authorized 
representative,  may  informally  present 
and  e)q)lain  evidence  that  causes  for 
debarment  do  not  exist  evidence  of  any 
mitigating  factors,  and  ai;gument8 
concerning  the  imposition,  scope, 
duration  or  effects  of  proposed 
debarment  or  debarment.  A  transcript  of 
the  informal  heariiig  shall  not  be 
required. 

(4)  Additional  proceedings  as  to 
disputed  material  facts.  In  actions  not 
based  upon  a  conviction  or  civil 
judgment  if  the  debarring  official  finds 
that  and  gives  notice  that  the 
submission  in  opposition  raises  a 
genuine  dispute  over  facts  material  to 
the  proposed  debarment,  re8pondent{s) 
may  request  a  fact-finding  conference  on 
those  disputed  material  facts.  Such  a 
conference  shall  be  held  within  20 
calendar  days  from  the  date  the  request 
is  received  unless  mutually  agreed 
otherwise.  The  fact-finding  conference 
shall  conform  with  the  folk}wing 
requirements: 

(i)  At  least  10  days  before  the  fact- 
finding conference,  the  debarring  official 
shall  send  the  respondent  a  copy  of  all 
documents  in  the  administrative  record 
as  of  the  date  of  transmittal  and  not 
objected  to  by  the  Department  of  Justice. 


(ii)  At  the  conference,  the  respondent 
shall  have  the  opportunity  to  appear 
with  counsel  submit  documentary 
evidence,  present  witnesses,  and 
confront  any  person  the  Forest  Service 
presents. 

(iii)  A  transcribed  record  of  any 
additional  proceedings  shall  be  made 
available  at  cost  to  the  respondent  upon 
request,  unless  the  respondent  and  the 
Forest  Service,  by  mutual  agreement, 
waive  the  requirement  for  a  transcript. 

(5)  Debarring  official's  decision— [i] 
No  additional  proceedings  necessary.  In 
actions  based  upon  a  conviction  or  civil 
judgement  or  in  which  there  is  no 
genuine  dispute  over  material  facts,  the 
debarring  official  shall  make  a  decision 
on  the  basis  of  all  the  information  in  the 
administrative  record,  including  any 
submission  made  by  the  purchaser  or 
any  specifically  named  affiliate.  The 
decision  shall  be  made  within  30 
working  days  after  receipt  of  any 
information  and  argument  submitted, 
unless  the  debarring  official  extends  this 
period  for  good  cause. 

(ii)  Additional  proceedings  necessary. 
(A)  In  actions  in  which  additional 
proceedings  are  necessary  to  determine 
disputed  material  facts,  the  debarring 
official  shall  promptly  prepare  written 
findings  of  fact.  The  debarring  official 
shall  base  the  decision  on  the  facts  as 
found,  together  with  any  information 
and  argument  submitted  by  the 
purchaser  or  any  specifically  named 
affiliate  and  any  other  information  in 
the  administrative  record. 

(B)  The  debarring  official  may  refer 
matters  involving  disputed  material 
facts  to  another  official  for  findings  of 
fact.  The  debarring  official  may  reject 
any  such  findings,  in  whole  or  in  part, 
only  after  specifically  determining  them 
to  be  arbitrary  and  capricious  or  clearly 
erroneous. 

(C)  The  debarring  official's  decision 
shall  be  made  after  the  conclusion  of  the 
proceedings  with  respect  to  disputed 
facts. 

(6)  Standard  of  evidence.  In  any 
action  in  which  the  proposed  debarment 
is  not  based  upon  a  conviction  or  civil 
judgment,  the  cause  for  debarment  must 
be  established  by  a  preponderance  of 
the  evidence.  In  any  action  in  which  the 
proposed  debarment  is  based  upon  a 
conviction  or  civil  judgment,  the 
standard  shall  be  deemed  to  have  been 
met 

(7)  Notice  of  debarring  official's 
decision,  (i)  The  purchaser  and  any 
affiliates  involved  shall  be  given  prompt 
notice  of  the  debarring  official's  decision 
by  certified  mail  return  receipt 
requested.  If  the  debarring  official 
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decides  to  impose  debarment,  the  notice 
shall: 

(A)  Refer  to  the  notice  of  proposed 
debarment: 

(B)  Specify  the  reasons  for 
debarment; 

(C)  State  the  period  of  debarment 
including  effective  dates  (see  §  223.139); 

(D)  Specify  any  limitations  on  the 
terms  of  the  debarment;  and 

(E)  State  that  any  decision  to  debar  is 
appealable  to  the  Agriculture  Board  of 
Contract  Appeals  pursuant  to  paragraph 
(b)(8)  of  this  section. 

(ii)  The  debarring  official  shall  also 
promptly  notify  Regional  Foresters  and 
Forest  Supervisors  of  the  decision. 

(8)  Review  of  debarring  official's 
decision.  The  purchaser  and  any 
affiliates  involved  may  appeal  a  Forest 
Ser\ice  debarring  official  s  decision  to 
debar  within  30  days  from  receipt  of  the 
decision.  To  appeal,  a  purchaser  and    , 
any  affiliates  involved  must  furnish  a 
written  notice  to  the  U.S.  Department  of 
Agriculture  Board  of  Contract  Appeals, 
Washington,  DC  20250,  and  a  copy  of 
the  appeal  to  the  debarring  official  from 
whose  decision  the  appeal  is  taken.  The 
rules  and  procedures  of  the  U.S. 
Department  of  Agriculture  Board  of 
Contract  Appeals  set  forth  in  7  CFR  Part 
24,  govern  debarment  appeals. 

§223.139    Period  Of  debarment       I 

(a)  Debarment  shall  be  for  a  period 
commensurate  with  the  seriousness  of 
the  cause(s).  Generally,  a  debarment 
should  not  exceed  3  years.  The 
debarring  official  shall  consider  any 
suspension  period  or  period  since  | 
issuance  of  the  notice  of  proposedj 
debarment  in  determining  the       I 
debarment  period. 

(b)  The  debarring  official  may  extend 
the  debarment  for  an  additional  period 
if  that  official  determines  that  an 
extension  is  necessary  to  protect  the 
Government's  interest.  However,  a 
debarment  may  not  be  extended  solely 
on  the  basis  of  the  facts  and 
circumstances  upon  which  the  initial 
debarment  action  was  based.  If 
debarment  for  an  additional  period  is 
determined  necessary,  the  debarring 
official  shall  initiate  and  follow  the 
procedures  in  §  223.138  to  extend  the 
debarment.  | 

(c)  The  debarring  official  may 
Consider  terminating  the  debarment  or 
reducing  the  period  or  extent  of   1 
debarment,  upon  the  purchaser's  I 
request,  supported  by  documentation, 
for  reasons  such  as:  1 

(1)  Newly  discovered  material 
evidence: 

(2)  Reversal  of  the  conviction  or 
judgment  upon  which  the  debarment 
VI' as  based: 


(3)  Bona  fide  change  in  ownership  or 
management; 

(4)  Elimination  of  other  causes  for 
which  the  debarment  was  imposed;  or 

(5)  Other  reasons  the  debarring 
official  deems  appropriate. 

(d)  The  debarring  official  shall  make' 
final  disposition  of  a  reconsideration 
request  under  paragraph  (c)  of  this 
section  in  writing  within  30  working 
days  of  receipt  of  the  reconsideration 
request  and  supporting  documentation, 
unless  the  debarring  official  extends  this 
period  for  good  cause.  The  notice  of  the 
decision  shall  set  forth  the  reasons  for 
granting  or  denying  the  request 

§  22X140    Scope  of  detMnnent 

(a)  Scope  in  general.  (1)  Debarment  of 
a  purchaser  constitutes  debarment  of  all 
divisions  or  other  organizational 
elements  of  the  purchaser,  unless  the 
debarment  decision  is  limited  by  its 
terms  to  specific  divisions, 
organizational  elements,  or  classes  of 
sales. 

(2)  The  debarring  official  may  extend 
a  debarment  decision  to  include  any  • 
affiliates  of  the  purchaser,  if  they  are — 
(i)  Specifically  named  and 
(ii)  Given  written  notice  of  the 
proposed  debarment  and  provided  an 
opportunity  to  respond  (see 
§  223.138(b)). 

(b)  Imputing  conduct.  For  purposes  of 
determinig  the  scope  of  debarment 
conduct  may  be  imputed  as  follows: 

(1)  The  fraudulent,  criminal,  or  other 
seriously  improper  conduct  of  any 
officer,  director,  shareholder,  partner, 
employee,  or  other  individual  associated 
with  a  purchaser  may  be  imputed  to  a 
purchaser  when  the  conduct  occurred  in 
connection  with  the  individual's 
performance  of  duties  for  or  on  behalf  of 
the  purchaser,  or  with  the  purchaser's 
knowledge,  approval,  or  acquiescence. 
The  purchaser's  acceptance  of  the 
benefits  derived  from  the  conduct  shall 
be  evidence  of  such  knowledge, 
approval,  or  acquiescence. 

(2)  The  fraudulent,  criminal,  or  other 
seriously  improper  conduct  of  a 
purchaser  may  be  imputed  to  any 
officer,  director,  shareholder,  partner, 
employee,  or  other  individual  associated 
with  the  purchaser  who  participated  in. 
knew  of.  or  has  reason  to  know  of  \he 
purchaser's  conduct. 

(3)  The  fraudulent,  criminal,  or  other 
seriously  improper  conduct  of  one 
purchaser  participating  in  a  joint 
venture  or  similar  arrangement  may  be 
imputed  to  other  participating 
purchasers  if  the  conduct  occurred  for  or 
on  behalf  of  the  joint  venture  or  similar 
arrangement  or  with  the  knowledge, 
approval,  or  acquiescence  of  those 
purchasers.  Acceptance  of  the  benefits 


derived  from  the  conduct  shall  be 
evidence  of  such  knowledge,  approval 
or  acquiescence. 

§223.141    Suspension. 

(a)  The  suspending  official  may.  in  the 
public  interest,  suspend  a  purchaser  on 
the  basis  of  adequate  evidence  for  any 
of  the  causes  in  9  223.142.  using  the 
procedures  in  S  223.143.  However,  the 
existence  of  a  cause  for  suspension  does 
not  necessarily  require  that  the 
purchaser  be  suspended.  In  making  any 
suspension  decision,  the  suspending 
official  shall  consider  the  seriousness  of 
the  purchaser's  acts  or  omissions  and 
any  mitigating  factors. 

(b)  Suspension  is  a  serious  action  to 
be  imposed,  pending  the  completion  of 
investigation  or  legal  proceedings,  when 
it  has  been  determined  that  immediate 
action  is  necessary  to  protect  the 
Government's  interest.  In  assessing  the 
adequacy  of  the  evidence,  consideration 
shall  be  given  to  how  much  information 
is  available,  how  credible  it  is  given  the 
circumstances,  whether  or  not  important 
allegations  are  corroborated  and  what 
inferences  can  reasonably  be  drawn  as 
a  result.  This  assessment  shall  include 
an  examination  of  basic  documents  such 
as  contracts,  bids,  awards,  inspection 
reports,  and  correspondence,  as 
appropriate. 

§223.142    Causes  for  suspension. 

(a)  The  suspending  official  may 
suspend  a  purchaser  suspected,  upon 
adequate  evidence,  of  the  following: 

(1)  Commission  of: 

(i)  Theft,  forgery,  bribery, 
embezzlement,  falsification  or 
destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 

(ii)  Fraud,  a  criminal  offense,  or 
violation  of  Federal  or  State  antitrust 
laws,  any  of  which  occurred  in 
connection  with  obtaining,  attempting  to 
obtain;  or  performing  a  public  contract 
or  subcontract;  or 

(iii)  Any  other  offense  indicating  a 
lack  of  business  integrity  or  business 
honesty  that  seriously  and  directly 
affects  the  present  responsibility  of  a 
purchase  of  Govermnent  timber. 

(2)  Indictment  for  any  of  the  causes 
listed  in  paragraph  (a)  of  this  section 
constitutes  adequate  evidence  for 
suspension. 

(3)  A  purchaser's  suspension  from  the 
purchaser  of  timber  by  another  Federal 
agency  which  sells  timber. 

(b)  The  suspending  official  may.  upon 
adequate  evidence,  also  suspend  a 
purchaser  for  any  other  cause  so  serious 
or  compelling  that  it  affects  the  present 
responsibility  or  a  purchaser  of 
Government  timber. 


§223.143   Procedures  for  suspension. 

(a)  Investigation  and  referral. 
Information  which  may  be  sufficient 
cause  for  suspension  under  §  223.142 
shall  be  reported  to  the  Forest  Service 
Suspending  Official.  Generally,  such 
information  should  be  referred  through 
the  Forest  Supervisor  and  the  Regional 
Forester.  The  referral  shall  be 
accompanied  by  a  complete  statement 
of  the  facts  supported  by  appropriate 
exhibits  and  a  recommendation  for 
action.  Where  the  statement  of  facts 
indicates  a  possible  criminal  offense, 
except  possible  antitrust  violations,  the 
suspending  official  shall  notify  the 
Office  of  Inspector  General.  USDA. 
Where  the  statement  of  facts  indicates  a 
possible  antitrust  violation,  the 
suspending  official  shall  noti^  the 
Antitrust  Division.  Department  of 
Justice. 

(b)  Decisionmaking  process — (1) 
Notice  of  suspension.  When  a  purchaser 
and  any  specifically  named  affiliates  are 
suspended,  the  suspending  official  shall 
so  advise  the  purchaser  and  any 
specifically  named  affiliate  immediately 
by  certified  mail,  return  receipt 
requested.  Such  notice  shall  specify: 

(i)  That  they  have  been  suspended  as 
of  the  date  of  the  notice; 

(ii)  That  the  suspension  is  based  on  an 
indictment  or  other  adequate  evidence 
that  the  purchaser  has  conunitted 
irregularities. 

(A)  Of  a  serious  nature  in  business 
dealings  with  the  Government,  or 

(B)  Seriously  reflecting  on  the 
propriety  of  further  Government 
dealings  with  the  recipient 

(iii)  Any  such  irregularities  shall  be 
described  in  terms  sufficient  to  place  the 
recipient  on  notice  without  disclosing 
the  Government's  evidence; 

(iv)  That  the  suspension  is  for  a 
temporary  period  of  time  pending  the 
completion  of  an  investigation  and  such 
legal  proceedings  as  may  ensue; 

(v)  The  cause(s)  relied  upon  under 
S  223.142  for  imposing  suspension; 

(vi)  The  effect  of  the  suspension  (see 
S  223.135): 

(vii)  The  specific  procedures 
governing  suspension  decisionmaking  in 
§  223.143(b)(1)  through  (b)(6). 

(2)  Submission  in  opposition.  Within 
30  calendar  days  after  receipt  of  the 
notice  of  suspension,  the  purchaser  or 
any  specifically  named  affiliate  may 
submit,  in  person,  in  writing,  or  through 
a  representative,  information  and 
argument  in  opposition  to  the 
suspension,  including  any  additional 
specific  information  that  raises  a 
genuine  dispute  over  material  facts. 

(3)  Informal  hearing.  Pursuant  to 
paragraph  (b)(2)  of  this  section, 
respondent  may  request  an  informal 


hearing  with  the  suspending  official.  The 
informal  hearing  shall  be  held  within  20 
calendar  days  from  the  date  the  request 
is  received.  The  suspending  official  may 
postpone  the  date  of  the  hearing  if  the 
respondent  requests  a  postponement  in 
writing.  At  the  hearing,  the  respondent 
appearing  personally  or  through  an 
attorney  or  other  authorized 
representative,  may  informally  present 
and  explain  evidence  that  causes  for 
suspension  do  not  exist,  evidence  of  any 
mitigating  factors,  and  arguments 
concerning  the  imposition,  scope, 
duration  or  effects  of  suspension.  A 
transcript  of  the  informal  hearing  shall 
not  be  required. 

(4)  Additional  proceedings  as  to 
disputed  material  facts,  (i)  If  the 
suspending  official  finds  that  there 
exists  a  genuine  dispute  over  facts 
material  to  the  suspension. 
respondent(s)  shall  be  afforded  an 
opportunity  to  appear  with  counsel, 
submit  documentary  evidence,  present 
witnesses,  and  confront  any  person  the 
Forest  Service  presents,  unless — 

(A)  The  action  is  based  on  an 
indictment  or 

(B)  A  determination  is  made,  on  the 
basis  of  Department  of  Justice  advice, 
that  the  substantial  interests  of  the 
Government  in  pending  or  contemplated 
legal  proceedings  based  on  the  same 
facts  as  the  suspension  would  be 
prejudiced. 

(ii)  If  appropriate,  the  respondent  may 
request  a  fact-finding  conference  on 
disputed  material  facts.  Such  a 
conference  shall  be  held  within  20 
calendar  days  from  the  date  the  request 
is  received  unless  mutually  agreed 
otherwise.  The  fact-finding  conference 
shall  conform  with  the  following 
requirements: 

(A)  At  least  10  days  before  the  fact- 
finding conference,  the  suspending 
official  shall  send  the  respondent  a  copy 
of  all  documents  in  the  administrative 
record  as  of  the  date  of  transmittal  and 
not  objected  to  by  the  Department  of 
Justice. 

(B)  At  the  conference,  the  respondent 
shall  have  the  opportunity  to  appear 
with  counsel,  submit  documentary 
evidence,  present  witnesses,  and 
confront  any  person  the  Forest  Service 
presents. 

(iii)  A  transcribed  record  of  any 
additional  proceedings  shall  be 
prepared  and  made  available  at  cost  to 
the  respondent  upon  request,  unless  the 
respondent  and  the  Forest  Service,  by 
mutual  agreement  waive  the 
requirement  for  a  transcript 

(5)  Suspending  official's  decision.  The 
suspending  official  may  modify  or 
terminate  the  suspension  or  leave  it  in 
force  for  the  same  reasons  as  for 


terminating  or  reducing  the  period  or 
extent  of  debarment  (see  §  223.139(c)). 
The  decision  shall  be  made  in 
accordance  with  the  following 
provisions: 

(i)  No  additional  proceedings 
necessary.  In  actions  based  on  an 
indictment,  in  which  the  respondent's 
submission  does  not  raise  a  genuine 
dispute  over  material  facts;  or  in  which 
additional  proceedings  to  determine 
disputed  material  facts  have  been 
denied  on  the  basis  of  Department  of 
Justice  advice,  the  suspending  official's 
decision  shall  be  based  on  all  the 
information  in  the  administrative  record, 
including  any  submissions  and  argument 
made  by  the  respondent.  The  decision 
shall  be  made  within  30  working  days 
after  receipt  of  any  information  and 
argument  submitted  by  the  respondent, 
unless  the  suspending  official  extends 
this  period  for  good  cause. 

(ii)  Additional  proceedings  necessary. 
(A)  In  actions  in  which  additional 
proceedings  are  necessary  as  to 
disputed  material  facts,  written  findings 
of  fact  shall  be  promptly  prepared.  The 
suspending  official  shall  base  the 
decision  on  the  facts  as  found,  together 
with  any  information  and  argument 
submitted  by  the  respondent  and  any 
other  information  in  the  administrative 
record. 

(B)  The  suspending  official  may  refer 
matters  involving  disputed  material 
facts  to  another  official  for  findings  of 
fact  The  suspending  official  may  reject 
any  such  findings,  in  whole  or  in  part, 
only  after  specifically  determining  them 
to  be  arbitrary  and  capricious  or  clearly 
erroneous. 

(C)  The  suspending  official's  decision 
shall  be  made  only  after  the  conclusion 
of  any  proceedings  with  respect  to 
disputed  facts. 

(6)  Notice  of  suspending  official's 
decision.  The  purchaser  and  any 
affiUates  involved  shall  be  given  prompt 
written  notice  of  the  suspending  officer's 
decision  to  continue  or  not  continue  the 
suspension  by  certified  mail,  return 
receipt  requested. 

§  223.144    Period  of  suspension. 

(a)  Suspension  shall  be  for  a 
temporary  period  pending  the 
completion  of  investigation  and  any 
ensuing  legal  proceedings  unless  sooner 
terminated  by  the  suspending  official  or 
as  provided  in  paragraph  (b)  of  this 
section. 

(b)  If  legal  proceedings  are  not 
initiated  within  12  months  after  the  date 
of  the  suspension  notice,  the  suspension 
shall  be  terminated  unless  an  Assistant 
Attorney  General  requests  its  extension, 
in  which  case  it  may  be  extended  for  an 
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additional  6  months.  In  no  event  may  a 
suspension  extend  beyond  18  months, 
unless  legal  proceedings  have  been 
initiated  within  that  period. 

(c)  The  suspending  official  shall  notify 
the  Department  of  Justice  of  the 
proposed  termination  of  any  suspension, 
at  least  30  days  before  the  12-month 
period  expires,  to  give  the  Department 
an  opportunity  to  request  an  extension. 

§223.145    Scope  Of  MisiMiwkNi. 

The  scope  of  suspension  shall  be  the 
same  as  that  for  debarment  (see 
§  223.140).  except  that  the  procedures  in 
§  223.143  shall  be  used  in  imposing 
suspension. 

Date:  October  Z,  1967. 
Geoije  S.  Dunlop, 
Assistant  Secretary.  Natural Resources'and 
Environment 
[FR  Doc.  87-26081  Filed  11-10-^7;  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  20 

Express  Mail  international  Servicf 
(EMS)  Revised  Rates 

agency:  Postal  Service. . 
action:  Final  rule. 

SUMMARY:  In  an  effort  to  be  more 
responsive  to  the  needs  of  the 
marketplace,  effective  December  13, 
1987,  the  Postal  Service  will  implement 
new  On  Demand  and  Custom  Designed 
Service  half-pound  and  pound  rates  for 
Express  Mail  jntemational  Service 
(EMS).  Previously,  the  lowest  weight 
category  for  Express  Mail  International 
Service  rates  was  one  pound,  but  many 
shipments  by  mailers,  paid  at  the  pound 
rate,  actually  weighed  less  than  a 
pound.  The  Postal  Service  therefore 
proposed  to  establish  a  new  half-pound 
rate  category  and  to  adjust  the  pound 
rate  for  EMS. 

EFFECTIVE  DATE:  December  13, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Philson.  (202)  268-2674  or  Duane 
Redic  (202)  26ft-2677. 
SUPPLEMENTARY  INFORMATION:  On 
September  15, 1987,  the  Postal  Service 
published  in  the  Federal  Register  (52  FR 
34816)  a  proposal  to  establish  half- 
pound  and  lower  pound  rates  for 
Express  Mail  International  Service. 
Comments  were  invited  on  the  proposed 
rate  revisions,  with  October  15. 1987  set 
as  the  deadline  for  submitting 
comments. 

There  were  only  two  telephone ' 
inquiries  and  no  negative  comments. 
Accordingly,  effective  December  13. 


1987,  the  Postal  Service  will  implement 
the  proposed  half-pound  and  pound 
rates  for  Express  Mail  International 
Service.  The  new  rates  are  set  forth  by 
rate  groups  in  the  tables  below.  A  list  of 
countries  in  each  rate  group  is  also 
included.  The  rates  for  Express  Mail 
International  Service  items  over  one 
pound  and  all  other  applicable  charges 
remain  as  published  at  49  FR  50326 
(December  27. 1984). 

List  of  Subjects  in  39  CFR  Part  20 

Postal  Service,  Foreign  relations. 

PART  20-{AMENDEDl 

The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a),  39  U.S.C.  401, 
404.  407,  408. 

Express  Mail  International  Service 
(EMS)  ON  Demand  Service  Rate 
Changes 


Express  Mail  International  Service 
Countries  in  Each  Rate  Group 


Pounds 

Group 

(up  to 
and 

includ- 
ing) 

1 

2 

3 

4 

V4 : 

>  $18.00 
•21.00 

»  $18.00 
»21.00 

$18.00 
21.00 

$18.00 

1 

21.00 

'  Exception:  The  half-pound  rate  for  On 
Demand  service  to  Canada  is  $13.00.  The 
pound  rate  for  On  Demand  service  to  Canada 
is  $16.00. 

» Exception:  The  half-pound  rate  for  On 
Demand  service  to  Great  Britain  and  Northern 
Ireland  is  $15  00  The  pound  rate  for  On 
Demand  service  to  Great  Britain  and  Northern 
Ireland  is  $18.00. 

Express  Mail  International  Service 
(EMS)»  Custom  Designed  Service 
Rate  Changes 


Pounds 

Group 

(up  to 
and 

includ- 
ing) 

1 

2 

3 

4 

>/4 

'  $26.00 
•29.00 

*$26.00 
229.00 

$26.00 
29.00 

$26.00 

1 

29.00 

'  Exception:  The  half-poorKJ  rate  for  Custom 
Designed  Service  to  Canada  is  $21.00.  The 
pound  rate  for  Custom  Designed  Service  to 
Canada  is  $24.00. 

*  Exception:  The  half-pound  rate  for  Custom 
Designed  Sen/ice  to  Great  Bntain  and  Norttv 
ern  Ireland  is  $23.00.  The  pound  rate  for 
Custom  Designed  Service  to  Great  Britain  and 
Northern  Ireland  is  S26.00. 

'  Rates  in  this  table  are  applicable  to  each 
piece  of  international  Custom  Designed  Ex- 
press Mail  shipped  under  a  Service  Agree- 
ment providing  tor  tender  by  the  customer  at  a 
designated  Post  Office. 


Country 


Argentina 

Australia 

Austria '. 

Bahamas 

Bahrain 

Bangladesh 

Barbados » 

Belgium 

Bermuda 

Brazil 

Canada 

Cayman  Islands 

Chad 

Chile 

China,  People's  Republic 

of 

Colomt>ia 

Cote  d'lvoire  (Ivory 

Coast) 

Cyprus 

Denmar1< 

Djibouti 

Egypt 

Finland 

France 

Germany,  Federal 
Republic  of 

Great  Britain  and 
Northern  Ireland 

Greece 

Guyana 

Hong  Kong 

Hungary 

Iceland 

India 

Indonesia 

Ireland 

Israel 

Italy 

Japan 

Jordan 

Korea,  Republic  of 

Kuwait 

Luxembourg 

Macao 

Malaysia 

Mali 

Mfexico 

Netherlands 

Netherlands  Antilles 

New  Zealand 

Niger 

Nigeria 

Norway 

Oman 

Pakistan 

Panama 

Portugal 

Qatar 

Saudi  Arabia 

Senegal 

Singapore 

South  Africa 

Spain 

Sweden 

Switzerland 

Taiwan 


Rate 
Group 


Max. 

weight 

(pounds) 


44 
44 
44 
44 
44 
44 


44 
50 
66 
44 
44 
33 


4 

33 

2 

44 

3 

44 

3 

44 

3 

44 

4 

44 

3 

44 

3 

44 

3 

44 

2 

44 

2 

44 

3 

44 

2 

44 

3 

44 

2 

44 

3 

44 

4 

44 

4 

22 

2 

44 

3 

33 

3 

44 

4 

44 

3 

44 

3 

44 

3 

44 

2 

44 

3 

44 

4 

33 

3 

44 

1 

44 

3 

44 

2 

44 

4 

44 

3 

44 

3 

44 

3 

44 

3 

44 

3 

22 

2 

44 

2 

44 

3 

44 

3 

22 

3 

44 

4 

44 

4 

44 

2 

44 

3 

44 

3 

33 

3 

33 

Express  Mail  International  Service 
Countries  in  Each  Rate  Group— 
Continued 


Country 


Thailand 

Tunisia 

Turkey 

United  Arab  Emirates 

Uruguay , 

Venezuela 


A  transmittal  letter  making  these  rate 
changes  in  the  pages  of  the  Jntemational 
Mail  Manual  will  be  published  in  the 
Federal  Raster  as  provided  in  39  CFR 
20.3  and  will  be  transmitted  to 
subscribers  automatically. 
Fred  Eggieston. 

Assistant  General  Counsel,  Legislative 
Division. 

[FR  Doc.  87-26117  Filed  11-10-87;  8:45  am] 
BtLUNG  CODE  7710-12-11 


39  CFR  Part  447 

Code  of  Ettiical  Conduct  for  Postal 
Employees;  Proposed  Amendment  To 
Allow  Attendance  at  Group  Functions 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
Code  of  Ethical  Conduct  for  Postal 
Employees.  39  CFR  Part  447.  which 
implements  Executive  Orders  11222  and 
11590.  The  rule  permits.postal 
employees  under  certain  conditions  to 
attend  social  functions  at  which  food 
and  refreshment  are  served,  if 
attendance  at  those  functions  is  on 
balance  in  the  interest  of  the  Postal 
Service.  This  is  a  limited  exception  to 
the  long  standing  rule  that  postal 
employees  may  not  accept  any  form  of 
benefit  or  gift  from  persons  whose 
business  is  affected  by  the  Postal 
Service.  Under  the  rule,  attendance  at 
such  functions  would  be  allowed  only  if 
a  responsible  official  determines  in 
advance  that  it  will  assist  employees  in 
performing  their  duties  and  will  not 
result  in.  or  create  the  appearance  of. 
partiality  or  improper  influence. 
EFFECTIVE  DATE:  November  12. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  D.  Hawley,  (202)  26ft-2971. 
SUPPLEMENTARY  INFORMATION!  On  April 
15. 1987,  the  Postal  Service  published  in 
the  Federal  Register  a  proposal  to 
amend  the  Code  of  Ethical  Conduct  to 
allow  attendance  by  postal  employees 
at  certain  group  fimctions.  52  FR  12196, 


as  corrected.  52  FR  13011.  The  notice 
fully  explained  the  basis  and  purpose  of 
the  proposed  rule  and  included  a 
request  for  public  comment. 

No  public  comment  was  received  in 
response  to  this  Notice  of  Proposed 
Regulation.  Comments  were  received 
from  the  Office  of  Government  Ethics 
after  the  proposed  rule  was  submitted 
for  its  approval,  as  all  agency  ethics 
regulations  must  be.  5  CFR  735.104.  After 
consideration  of  these  comments,  the 
Postal  Service  is  now  publishing  the 
final  rule  which  has  been  approved  by 
the  Director.  Office  of  Government 
Ethics. 

The  only  substantive  modification  to 
the  proposed  rule  is  the  prohibition  of 
attendance  at  a  function  sponsored  by  a 
private  company  that  has  business 
connections  with  the  Postal  Service. 
This  revision  reflects  the  concern  that 
such  attendance,  although  not  inherently 
improper,  may  create  a  greater  risk  of  a 
conflict  of  interest  than  attendance  at 
functions  sponsored  by  multi-member 
entities  such  as  frade  associations  or 
unions. 

The  final  rule  also  contains  several 
clarifying  changes  from  the  proposed 
rule.  It  now  makes  clear  the  requirement 
that  employees  obtain  the  approval  of 
an  authorized  executive  prior  to 
attendance  at  a  group  function.  It  also 
specifies  that  persons  authorized  to 
approve  attendance  should  consider  the 
possibility  that  attendance  could  result 
in.  or  create  the  appearance  of, 
partialify  or  improper  influence,  and 
whether  on  balance  such  attendance 
vyould  be  beneficial  to  the  Postal 
Service.  The  term  "appropriate  food  and 
refreshments"  has  been  changed  to 
make  it  clear  that  approval  "shall  not  be 
given  *  *  *  in  cases  where  the  benefits 
are.  under  pnident  standards, 
extravagant  or  excessive  m  nature." 
Finally,  clarifying  changes  have  been 
made  in  Examples  (1)  and  (2). 

List  of  Subjects  in  39  CFR  Part  447 

Postal  Service.  Conflicts  of  interests. 
Government  employees. 

In  view  of  the  above  considerations, 
the  Postal  Service  amends  39  CFR  Part 
447  as  follows: 

PART  447-COOE  OF  ETHICAL 
CONDUCT  FOR  POSTAL  EMPLOYEES 

1.  The  authority  citation  for  Part  447  is 
revised  to  read  as  set  forth  below,  and 
any  authority  citations  following  the 
sections  in  Part  447  are  removed. 

Authority:  39  U.S.C.  401;  18  U.S.C.  207(j): 
E.0. 11222,  30  FR  6489,  3  CFR  1965  Supp.,  p. 
10,  as  amended  by  E.0. 11590.  36  FR  7831, 3 
CFR  405  (1972);  5  CFR  735.104. 


2.  In  §  447.24  the  introductory  text  of 
paragraph  (b)  is  revised  and  new 
paragraph  [b)(7)  is  added  as  follows: 

§447.24    ConfNcts  of  interests— gifts, 
entertainment,  and  favors. 

•  *        *        •        * 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  are  intended  to  prevent  a 
conflict  of  interest  or  the  appearance  of 
such  a  conflict  on  the  part  of  a  Postal 
Service  employee.  The  conduct 
described  in  the  following  paragraphs 
(b)  (1)  through  (7)  of  this  section  is 
permitted  because  it  is  considered  that  it 
will  not  create  a  conflict  of  interest  and 
that  its  prohibition  would  unduly  and 
urmecessarily  restrict  Postal  Service 
employees  in  legitimate  activities  and 
relationships.  Upon  this  basis, 
notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section  an 
employee  may: 

*  *        •        •        * 

(7)  Accept  food  and  refreshments 
offered  free  in  the  course  of  a  group 
function  at  which  attendance  has  been 
approved  in  advance  by  an  authorized 
executive  and  will  assist  the  employee 
in  performing  his  or  her  official  duties. 
In  approving  attendance,  executives 
shall  consider  whether  attendance  could 
result  in.  or  create  the  appearance  of. 
partiality  or  improper  iidluence.  and 
whether  on  balance  the  interests  of  the 
Postal  Service  will  be  served  by 
attendance  at  the  function.  Approval 
shall  not  be  given  for  functions  that  are 
sponsored  by  a  private  company  that 
has  business  connections  with  the 
Postal  Service  or  in  cases  where  the 
benefits  are.  under  prudent  standards, 
extravagant  or  excessive  in  nature. 
Office  and  regional  directors,  general 
managers/postmasters  of  field  divisions 
and  other  executives  at  comparable  or 
higher  levels  are  authorized  to  approve 
attendance  for  themselves  and  their 
subordinates.  Persons  approving  their 
own  attendance  shall  notify  their 
Associate  Ethical  Conduct  Officer  of 
each  invitation  which  they  accept;  those 
persons  who  are  Associate  Ethical 
Conduct  Officers  shall  notify  the  Ethical 
Conduct  Officer  of  each  invitation  which 
they  accept. 

Example  (1):  A  trade  association  of  major 
mail  users  invites  a  number  of  managers  to  a 
reception  and  dinner  honoring  the  retiring 
president  of  the  association.  A  postal 
marketing  manager  who  has  received  an 
invitation  concludes  that  if  she  does  not 
attend  it  may  appear  discourteous  to  the 
retiring  president  and  that  by  attending  she 
will  have  an  opportunity  to  discuss  mailing 
problems  informally  with  several  customers. 
She  may  properly  determine  that  accepting 
the  invitation  will  assist  her  in  performing  her 
duties.  Because  she  is  the  Associate  Ethical 
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Conduct  Oflicer  for  her  Headquarters  group. 
she  thovM  aotify  the  General  Cowisel  who  is 
the  Ethical  Caoduct  Officer,  of  her  deciaioB  to 
accept  U,  however,  the  assodation  were  at 
that  time  a  party  to  a  rate  case  pending 
decision  before  tibe  Governors  of  the  I*ostal 
Service,  she  should  not  attend. 

Example  (2):  A  contracting  officer  is 
negotiating  a  modification  of  a  contract  with 
a  sappKer.  The  supplier's  representative 
invites  the  contracting  officer  to  have  dinner 
with  him  at  the  supplier's  expense.  The 
contracting  officer's  manager,  the  director  of 
a  procurement  and  material  management 
service  center,  may  not  authorize  him  to 
accept  becaiue  the  dinner  is  a  "ooe-oa<one*' 
occasiaa  and  not  a  group  function, 
because — whether  or  not  having  dinner  with 
his  oppoaite  number  in  the  negotiations  will 
assist  the  contracting  officer  in  performing  his 
duties  relating  to  those  negotiations — there  is 
no  reason  why  the  contracting  officer  cannot 
pay  for  his  own  dinner,  and  because  Ae 
dinner  is  too  closely  relaled  in  time  and 
circumstances  to  a  matter  involving  the 
interests  of  the  supplier  which  may  be 
affected  by  the  performance  of  the 
contracting  officer's  duties.  Each  of  these 
reasons  by  itself  «vould  prevent  approval  of 
acceptance  of  the  invitation. 

Example  (3):  if  it  had  been  proper  for  the 
manager  in  Example  (2)  to  authorize 
acceptance  of  an  invitation  by  the  contracting 
officer,  the  manager  would  not  have  needed 
to  notify  his  Associate  Ethical  Conduct 
Officer,  who  is  the  Senior  Assistant 
Postmaster  General,  Facilities  and  Supply 
Croup,  because  he  was  not  accepting  on  his 
own  behalf. 


Fiad  Eggleaton, 

Assistant  General  Counsel,  Legislative 

Division. 

[FR  Doc  17^20116  Filed  ll-10-«7: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
(OPP-300167A;  FRL-3289-S] 

Definition  and  interpretation 
Regarding  Peaches;  Correction 


AOENCV:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Final  rale;  Correction. 


;  This  document  corrects  a 
section  number  appearing  in  the  Feder^ 
Rcyator  of  September  2, 1987,  in  the 
second  cohimn  of  page  33238,  as  follows: 
Change  "(  180.342  Definitions  and 
interpretations"  to  "\  180.1  Definitions 
and  interpretations. "  The  section 
number  was  correctly  designated  in  the 
preamble  and  amendatory  language  of 
the  doctmient 

!  DATC:  November  12, 1987. 


FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Donald  R.  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division, 
Environmental  Protection  Agency,  401 M 
St..  SW.,  WaBhington,  DC  20480.  Office 
location  and  telephone  ntimber  Rm. 
716B,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703) 
557-1808. 

Dated:  November  2. 1987. 
Douglas  O.  Campt, 

Director,  Office  (^Pesticide  Programs. 
(FR  Doc.  87-28102  Filed  11-10-87;  8:45  am] 

WLUMO  cone  S6«0  BHi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  3 

Conduct  Of  Peraone  and  Traffic  on  the 
National  Insti  lutes  of  Health  Federal 
Emdave;  ProMWdon  of  Smoking  In 
Buildings 

agency:  National  Institutes  of  Health. 

Public  Health  Service,  HHS. 

action:  Final  rale. ^^^ 

summary:  The  National  Institutes  of 
Health  (NIH]  amends  the  regulations 
governing  the  conduct  of  persons  axtd 
traffic  on  the  NIH  Federal  enclave  in 
Bethesda,  Maryland,  to  implement  the 
policy  of  the  Secretary  of  Health  and 
Human  Services  conconing  a  smoke- 
free  environment  in  building  space. 
EFFecnvE  date:  This  rule  is  effective 
November  12, 1987. 
FOR  FURTHER  INPORMATION  CONTACTt 
Dr.  William  Friedewald,  Associate 
Director  for  Disease  Prevention,  NIfi 
Bnildmg  1.  Room  216, 9000  RocicviHe 
Pike,  Bethesda,  Maryland  20892, 
telephone  301-498-150a 
SUPPLEMENTARY  INFORMATION:  On  July 
21, 1987,  ^  NIH  proposed  to  amend  its 
regulations  at  45  CFR  Part  3  (52  FR 
27422)  to  prohibit  smoking  in  its 
buildings  except  under  very  limited 
circurastanoes.  That  is,  smoking  is 
proscribed  except  m  buildings  used  as 
living  quarters  and  as  part  of  an 
approved  research  protocol.  Two 
comments  were  received.  One,  from  an 
association  interested  in  public  health, 
"supports  the  NIH  proposed  regulation 
and  urges  its  prompt  implementation." 
The  other  urged  more  specific 
restrictions  and  ret»mmended  tfiat  if 
snroking  were  permitted  as  part  of  an 
approved  research  protocol  that  the 
smoking  should  be  confined  to  specific 
laboratory  areas.  The  Director,  NIH, 
finds  that  the  comments  agree  with  the 
intent  of  the  proposed  rale  but  that  it  is 


not  necessary  to  modify  the  proposed 
rale's  broad  ban  in  order  to  address 
specific  or  hypothetical  situations. 
Failure  to  identify  all  possibilities  could 
lead  to  speciriation  over  the  intent  of 
these  regulations  which  is  to  curtail 
smoking  in  NIH  buildings,  except  for  the 
limited  circumstances  specified.  The 
Director,  NIH,  has  considered  the 
requirements  of  Executive  Order  12606 
in  preparing  these  regulations  and  finds 
the  regulations  do  not  contain  a 
significant  potential  negative  impact  on 
family  well-being. 

List  of  Subjects  in  45  CFR  Part  3 

Conduct,  Federal  buBdings  and 
facilities.  Government  property. 
Smoking,  Traffic  regulations. 

Accordingly,  Part  3  of  Title  45  CFR  is 
amended  as  set  forth  below. 

Dated:  October  15. 1987. 
William  F.  Kouh, 

Acting  Director,  National  Institutes  of  Health. 

PART  3— {AMENDED] 

1.  Revise  the  authority  citatitjn  to  Part 
3  to  read  as  follows: 

Authority:  40  U.S.C.  318-318d,  486: 
Delegation  of  Authority,  33  FR  804. 

2.  Amend  i  3.2(b)(2)  to  read  as 
follows: 

§3^    Applicability. 

***** 

(b)  *  *  *  (2)  in  the  case  of  the 
following  provisions:  S  3.24  Parking 
permits;  S  3-26  Servicing  of  vehicles; 
§  3.43(c)  HoblMes  and  sports;  and 
S  3.43(g)  Smoking. 

3.  Amend  S  3.43  by  adding  the 
following  new  paragraph  (g): 

§  3.43    Ottwr  f •abided  w.1lvtttes. 

(g)  Smoking.  Except  as  part  of  an 
approved  medical  research  protocol,  a 
person  may  not  smoke  in  any  building 
on  the  enclave. 

(FR  Doc.  87-28064  Filed  11-10-87;  a-45  am] 
BILUNO  COOE  41«H>1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docicet  Na  86-153;  RM-5185] 

Radio  Broadcasting  Services; 
Kingsvtiie,TX 

agency:  Federal  Communications 

Commission. 

action:  Final  rale. 
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summary:  This  document  substitutes 
Channel  248C1  for  Channel  249A  at 
Kingsville,  Texas,  and  modifies  the 
license  of  Station  KDUV(FM)  to  specify 
operation  on  the  new  frequency,  at  the 
request  of  Whitlock  Communications. 
Inc.  A  site  restriction  of  31.1  kilometers 
(19.3  miles)  northeast  of  the  community 
is  required.  This  channel  allotment  must 
conform  with  the  Commission's 
technical  requirements  regarding 
protection  to  the  Commission's 
monitoring  station  at  Kingsville,  Texas. 
Mexican  concurrence  has  been  obtained 
for  the  allotment.  With  this  action,  this 
proceeding  is  terminated. 

effective  dates:  December  21. 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawlings,  (202)  634-6530. 


SUPPIXMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-153, 
adopted  October  7. 1987,  and  released 
November  5, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW,  Suite 
140,  Washington,  DC  20037. 

In  the  summary  Report  and  Order,  51 
FR  45891,  December  23, 1986,  the 
Commission  allocated  Channel  248C1  to 
Kingsville,  Texas.  In  51  FR  1630.  January 
15, 1987,  the  Commission  rescinded  that 
Order. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 
873.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  under  Texas,  by  removing 
Channel  249A  and  adding  Channel 
248C1  for  Kingsville. 

IMaik  N.  Upp, 

Chief  Allocations  Branch,  Mass  Media 

Bureau. 

(FTl  Doa  87-25987  Filed  11-10-87;  8:45  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubhc  of  the 
proposed  issuance  of  rules  and 
regulations.  TTie  purpose  of  these  notices 
is  to  give  interested  persons  an         1 
opportunity  to  participate  in  the  mle  | 
making  prior  to  the  adoption  of  tfw  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  llariieting  Service 
7  CFR  Part  989 


Raisins  Produced  Frsm  Cktipes  Grown 
in  Califomia;  Changes  to  ttie 
Procedural  and  Operational  Details  of 
the  Raisin  Diversion  Program 


agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  invites 
comments  on  several  changes  to  the 
procedural  and  operational  detail  of  the 
Raisin  Diversion  Program  (RDP).  The 
changes  would:  (1)  Limit  the  authorized 
methods  of  diversion  to  two  methods 
(spur  pruning  and  vine  removal);  (21 
allow  the  Raisin  Administrative      | 
Committee  (Committee)  to  announce  at 
the  beginning  of  the  annual 
implementation  of  the  RDP,  the  eligible 
method  of  diversion  for  that  year's 
program;  (3)  allow  the  Committee  to 
deny  a  producer's  participation  in  the 
RDP  for  five  years  if  such  producer  fails 
to  comply  with  the  June  1  date  for 
diversion;  (4)  require  producers  to 
submit  two  forms  of  documentati6n  to 
verify  exact  acreage  and  vineyard 
locations;  (5)  permit  producers  who 
remove  their  vines  after  August  15  to  be 
eligible  for  the  next  year's  RDP,  if  a 
program  is  implemented;  (6)  allow  the 
Committee  to  announce  an  increase  in 
the  diversion  tonnage  available  to 
eligible  producers  by  January  15;  (7) 
change  the  redemption  date  for  RDP 
certiHcates  from  February  15  to  January 
15;  and  (8)  provide  for  RDP  certificates 
to  be  issued  when  preliminary 
percentages  are  announced.  These 
changes  are  proposed  in  order  to 
improve  the  program's  operation. 
DATE:  Comments  must  be  received  by 
November  27, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Ronald  L  Cioffi,  Chief,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 


2523,  South  Budding.  P£).  Box  964S6. 
Washington.  DC  20000-6456;  telephone 
(202)  447-5097. 

unnRfll  interested  persons  are  invited 
to  sabmit  written  commeots  concerning 
this  proposal.  Conunents  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  Room 
2085.  South  Building,  PX).  Box  96456, 
Washington,  DC  20080-6456.  Comments 
should  reference  (he  dste  and  page 
number  of  this  issue  of  the  Fedatal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
SUPPt^MENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  989,  as  amended  (7  CFR  Part 
989).  regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
Califomia.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  (the  "Act",  7  U.S.C.  601-674). 

This  proposal  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  considered  the 
economic  impact  of  this  proposed  action 
on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  as  amended,  and  rules  issued 
thereunder  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

The  Committee  reports  that  there 
were  approximately  21  handlers  and 
5,000  producers  of  California  raisins 
during  the  1986-67  crop  year.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2  (1985))  as 
those  having  average  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $100,000  and  agricultural  service 
firms,  which  would  include  handlers,  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  Califomia  raisins  producers 
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and  handlers  may  be  characterized  as 
small  entities. 

The  RDP.  which  was  implemented  for 
the  first  time  in  1985.  gives  producers  the 
means  of  volimtarily  reducing  the 
quantity  ol  grapes  grown  for  drying 
while  receiving  the  equivalent  quantity 
of  raisins  represented  on  diversion 
certificates  to  sell  to  handlers  as  though 
the  raisins  were  produced  in  the  current 
crop  year.  Producers  wishing  to 
participate  in  the  RDP  divert  their  ^vpe 
crop  from  production.  In  return,  the 
producer  receives  raisins  from  the 
previous  year's  reserve  pool,  which  is 
represented  on  a  diversion  certificate. 
The  producer  is  paid,  by  the  handler,  the 
established  field  price  minus  the  harvest 
costs  determined  for  that  year.  The 
handler  redeems  the  certificate  with  the 
Committee  and  receives  the  quantity  of 
reserve  pool  raisins  represented  by  the 
certificate.  In  1985,  60,000  tons  of  raisins 
were  diverted  and  in  1986  more  than 
100,000  tons  were  diverted  from 
production.  This  year,  the  Committee 
has  designated  30,000  tons  available  for 
diversion  because  raisin  supplies  are 
expected  to  again  exceed  market 
demand  and  normal  carryover  needs  by 
that  amount. 

One  of  the  proposed  changes  would 
require  additional  documentation  to  be 
submitted  by  producers  to  the 
Committee  for  verification  purposes. 
This  proposed  change  gives  several 
options  to  provide  the  required 
docimientation.  The  documentation  the 
Conunittee  is  requesting  is  readily 
available  to  all  producers.  No  additional 
costs  would  be  expected.  Accordingly, 
this  proposed  provision  is  not  expected 
to  burden  producers. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
the  information  collection  provisions 
that  are  included  in  this  proposed  rule 
will  be  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB).  They  are  not  effective  until  OMB 
approval  has  been  obtained. 

The  proposed  changes  would  apply  to 
handlers  and  all  participants  in  the  RDP, 
when  such  a  program  is  implemented. 
However,  these  changes  would  not 
affect  handlers  significantly  because 
they  receive  reserve  pool  raisins  to 
redeem  RDP  certificates  in  lieu  of  new 
crop  raisins  produced  and  delivered  by 
a  producer. 

Producers  are  not  required  to 
participate  in  the  program.  However,  if  a 


producer  decides  to  participate,  the 
producer  is  required  to  comply  with 
rules  and  regulations  that  are 
established  to  administer  the  program. 
Based  on  available  information,  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
the  issuance  of  this  proposed  rale  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  first  proposed  change  would 
revise  §  989.156(h)(1)  to  limit  the 
authorized  methods  of  diversion  to  spur 
pruning  (which  limits  the  amount  of 
grape  bunches)  and  vine  removal). 
Current  provisions  provide  for  these 
methods  and  any  other  means  which 
preclude  grapes  from  being  produced 
and  harvested.  For  example,  some 
producers  have  abandoned  their  acreage 
as  a  diversion  method;  however,  this 
can  lead  to  insect  and  disease  damage 
to  other  producers'  production  units.  The 
Committee's  experience  has  shown  that 
spur  pruning  and  vine  removal  are  the 
most  effective  means  of  diverting  grapes 
from  production.  This  change  would  also 
require  producers  who  have  spur 
pruned,  but  who  may  still  have  a 
significant  quantity  of  bunches  (more 
than  four)  on  their  vines,  to  remove  the 
bunches  within  two  weeks  after 
inspection  and  notification  by 
Committee  representatives.  This  is 
necessary  because,  occasionaiiy,  vines 
may  produce  significant  numbers  of 
grape  bunches  even  if  they  have  been 
properly  spur  praned.  Removing  excess 
bunches  will  assure  the  Committee  that 
grapes  on  an  RDP  production  unit  will 
not  be  harvested  for  conunercial  use. 
The  second  proposed  change  would 
allow  the  Committee  to  limit  any 
season's  diversion  program  to 
production  units  on  which  producers 
agree  to  remove  vines.  The  Committee 
requested  this  authority  to  furtiber 
maximize  the  benefits  of  the  RDP.  When 
the  Committee  deteraiines  that  removing 
vines  would  be  the  most  effective  means 
of  accomplishing  the  goals  of  the 
program  for  a  partiuclar  crop  year,  such 
a  limitation  would  be  announced  at  the 
beginning  of  the  annual  implementation 
of  the  RDP. 

The  third  proposed  change  would  add 
authority  for  the  Committee  to  deny  a 
producer's  participation  in  the  RDP  for 
five  years  if  such  producer  failed  to 
comply  with  the  June  1  date  for 
diversion.  The  Committee  believes  this 
action  would  discourage  approved 
applicants  from  abusing  the  June  1 
deadline  date.  The  Committee  has 
experienced  such  difficulties  with 
producers  in  the  past.  Current  RDP  rules 
and  regulations  provide  that  a  lottery 
must  be  conducted  when  more  producer 


applicants  have  applied  for  the  program 
than  there  is  tonnage  available  for 
diversion.  However,  when  producers 
who  are  selected  in  the  lottery 
subsequently  do  not  comply  with  the 
June  1  date  for  diversion  (apply  for  vine 
removal  then  change  to  spur  pruning  or 
do  not  take  any  measures  to  divert), 
they  thereby  deny  other  producers  die 
opportunity  to  participate  in  the 
program.  Written  comments  are 
requested  on  this  proposed  change,  in 
particular,  regarding  the  number  of 
years  it  would  be  appropriate  to  deny 
participation  to  a  producer  who  does  not 
comply  with  the  June  1  date. 

The  fourth  proposed  change  would 
require  producers  to  submit  two  forms 
of  documentation  to  verify  exact 
acreage  and  vineyard  locations.  The 
Committee  has  found  that  producers 
generally  refer  to  production  units  on 
their  RDP  applications  in  rounded-off 
figures.  In  some  cases,  actual  acreage 
figures  are  less  due  to  a  house,  yard,  or 
irrigation  canals  located  on  the 
production  unit.  In  order  to  assist  the 
Committee  in  the  verification  process,  it 
is  proposed  that  the  producer  submit 
two  forms  of  documentation.  The 
Committee  has  provided  a  list  of  four 
documents  from  which  producers  would 
choose  two  to  submit  with  their 
applications  (Plot  Map  from  County  Hall 
of  Records,  irrigation  tax  bill,  county 
property  tax  bill,  or  any  document 
containing  the  Appraisal  Parcel  Number 
(APN)).  The  APN  identifies  a  parcel  of 
property  that  is  registered  with  the 
applicable  County  Hall  of  Records.  All 
of  these  docimients  are  readily  available 
to  [Hoducers. 

The  fifth  proposed  change  would 
provide  that  producers  who  remove 
their  vines  after  August  15  would  be 
eligible  to  participate  in  a  raisin 
diversion  program  for  that  crop  year,  if  a 
program  is  implemented.  Crop  years 
begin  on  August  1.  An  approved 
producer  may  have  spur  pnmed  a 
production  unit  by  the  June  diversion 
date  for  the  prior  season's  raisin 
diversion  program.  SubsequenUy,  a 
producer  may  decide  to  remove  the 
vines  on  the  diverted  production  unit  in 
order  to  qualify  for  the  next  year's  RDP, 
if  one  is  implemented.  Raisin  diversion 
certificates  represent  raisins  that  would 
have  been  produced  on  the  production 
unit  approved  for  a  diversion  program. 
Thus,  producers  whose  applications  are 
approved  for  diversion  by  spur  pruning 
of  the  vines  on  their  unit  must  still  have 
vines  on  their  production  unit  at  the  time 
grapes  are  normally  harvested.  It  is  not 
intended  for  producers  to  spur  prune  the 
vines  on  an  approved  production  unit 
and  to  remove  the  vines  during  the  same 
crop  year.  Therefore,  the  Committee  has 


recommended  that  producers  who  wish 
to  pull  vines  on  a  diverted  production 
unit  be  pemiitted  to  do  so  after  August    , 
15.  ' 

CurrenUy,  rules  and  regulations 
provide  that  the  Committee  review 
specific  data  and  announce  the  eligible 
diversion  tonnage  on  or  before 
November  30.  At  that  time,  the 
Committee  has  available  only  three 
months  of  the  cuneat  year's  shipment 
reports,  ^ce  only  a  limited  amount  of 
information  is  available,  the  Committee 
generally  underestimates  the  crop  size. 
The  sixth  proposed  change  would 
provide  the  opportunity  to  increase 
diversion  tonnage  up  to  January  15.  By 
January  15  the  Committee  would  have 
available  five  months  of  shipment 
reports  and  a  more  accurate  estimate  of 
production  for  the  season.  The 
opportunity  to  increase  the  diversion 
tonnage  would  provide  for  a  more 
effective  diversion  program  and  could 
increase  the  opportunity  for  more 
eligible  producers  to  participate. 

The  seventh  proposed  change  would 
revise  the  redemption  date  for  RDP 
certificates  from  February  15  to  January 
15.  Current  rules  and  regulations  require 
handlers  to  redeem  diversion 
certificates  by  February  15.  When 
redeemed,  the  handler  receives  a 
quantity  of  reserve  pool  raisins  equal  to 
the  amount  of  diverted  raisins 
represented  on  the  diversion  certificate. 
Prompt  redemption  of  diversion 
certificates  would  allow  equity  holders 
in  the  reserve  pool  to  receive  payment 
as  early  as  possible  for  those  reserve 
raisins  utilized  to  redeem  diversion 
certificates.  This  would  also  tend  to 
decrease  storage  and  insurance  costs 
related  to  reserve  pool  raisins,  further 
increasing  returns  to  producers. 

The  eighth  proposed  change  would 
provide  for  RDP  certificates  to  be  issued 
at  the  same  time  as  the  preliminary 
percentages  are  announced.  Currently, 
RDP  rules  and  regulations  provide  for 
the  issuance  of  RDP  certificates  on  or 
before  October  5.  This  date  corresponds 
with  the  time  preliminary  percentages 
are  t6  be  computed  and  announced. 
However,  the  announcement  of 
prehminary  percentages  may  be  delayed 
up  to  five  days  if  the  crop  is  late.  Free 
percentage  raisins  can  be  shipped 
immediately  to  any  market,  while 
reserve  raisins  must  be  held  by  handlers 
in  a  pool  for  the  account  of  the 
Committee.  The  Committee  is  concerned 
that  if  RDP  certificates  were  to  be  issued 
prior  to  the  announcement  of 
preliminary  percentages,  handlers  could 
use  all  the  diversion  tonnage  released  to 
them.  Diversion  certificates  are  treated 
as  if  they  are  new  crop  raisins. 
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Therefore,  handlers  would  have  a 
reserve  pool  obligation,  if  reserve 
percentage  are  established,  on  diversion 
raisins  received  from  the  redemption  of 
a  certificate.  This  proposal  would  help 
ensure  that  all  current  crop  raisins  meet 
any  reserve  pool  obligations. 

A  l&-day  comment  period  is  deemed 
appropriate  since  any  implementation  of 
a  1988  ROP  must  be  announced  on  or 
before  November  30, 1987.  These 
proposed  changes,  if  adopted,  should  be 
applicable  to  any  RDP  that  may  be 
announced  by  the  Committee  for  the 
1987-88  crop  year.  Therefore,  to  be 
considered,  comments  must  be  received 
in  advance  of  the  issuance  of  any  flnal 
rule  establishing  a  1988  RDP. 

List  of  Subjects  in  7  CFR  Part  969 

Marketing  agreements  and  orders, 
Grapes,  Raisins,  California. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  989  is  proposed  to 
be  amended  as  follows: 

PART  9M— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

a.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  989.156  is  amended  by 
revising  paragraph  (a)  revising  the  first 
sentence  in  paragraph  (b)  introductory 
text  revising  paragraph  (h](l];  adding  a 
new  sentence  to  the  end  of  paragraph 
(h)(2):  revising  paragraph  (h)(3];  revising 
the  first  sentence  in  paragraph  (i);  and 
revising  the  last  sentence  in  paragraph 
[k)  to  read  as  follows: 

Sulipart— Administrative  Rules  and 
Regulations  I 

9es.iSD    HaMin  uiwiMuii  prograni. 

{a)(l)  Quantity  to  be  diverted.  On  or 
before  November  30  of  each  crop  year, 
the  Committee  shall  announce  the 
quantity  of  raisins  eligible  for  a  raisin 
diversion  program.  On  or  before  January 
15  of  each  crop  year,  the  Committee  may 
anounce  an  increase  in  the  tonnage 
eligible  for  a  raisin  diversion  program. 
The  quantity  eligible  for  deversion  may 
l>e  announced  for  any  of  the  following 
verietal  types  of  raisins:  natural  (sun- 
dried)  Seedless,  Muscat  (including  other 
raisins  %vith  seeds).  Sultana,  Zante 
Currant  and  Monuldia  raisins.  At  the 
same  time  the  Committee  shall 
determine  and  announce  to  producers, 
handlers,  and  the  cooperative 
bargaining  as8ociations(s]  the  allowable 
harvest  cost  to  be  applicable  to  such 
diversion  tonnage.  The  factors  to  be 
reviewed  by  the  Committee  in 


determining  allowable  harvest  costs 
shall  include  but  not  be  limited  to:  Costs 
for  piclcing.  turning,  rolling,  boxing, 
paper  trays,  vineyard  terracing,  hauling 
to  the  handler,  and  crop  insurance. 

(2)  The  Committee  may  limit  any 
season's  diversion  program  to 
production  units  on  which  producers 
agree  to  remove  the  vines.  Such 
restriction  shall  be  announced  at  the 
time  the  tonnage  available  for  that 
season's  diversion  program  is 
announced. 

(b)  Application  for  diversion 
certificates.  Any  producer  desiring  to 
participate  in  a  raisin  deversion  program 
shall  file  with  the  Committee,  by 
certified  mail,  prior  to  December  20  of 
the  crop  year,  an  application  on  Form 
RAC-1000,  "Application  for  Raisin 
Diversion  Certificate"  together  with  a 
copy  of  any  two  of  the  following  four 
documents:  Plot  Map  from  County  Hall 
of  Records;  irrigation  tax  bill;  county 
property  tax  bill;  or  any  other  document 
containing  an  Apraisal  Parcel  Number. 


(h)  Compliance— (1)  Methods  of 
diversion.  An  approved  applicant  shall 
be  required  to  remove  the  vines  or  spur 
prune  the  vines  in  order  to  leave  no 
canes,  to  preclude  grapes  from  being 
produced  and  harvested  on  the 
production  unit  involved  in  the  program. 
Provided:  That,  vine  removal  may  be  the 
only  acceptable  means  of  diversion  in 
some  seasons  as  determined  by  the 
Committee.  Bunches  which  occur  on 
vines  which  have  been  spur  pruned 
shall  be  removed  and  destroyed  before 
maturity.  If  the  Committee 
representatives  or  agents  determine  that 
there  is  an  average  of  more  than  four 
bunches  per  vine  remaining  on  a 
properly  spur  pruned  production  unit, 
the  producer  shall  be  notified  in  writing 
and  given  two  weeks  to  remove  such 
bunches.  Grafting  vines  of  one  varietal 
type  to  another  varietal  type  does  not 
constitute  removal  of  the  vines  under 
the  program. 

(2)  *  *  *  Producers  who  remove  the 
vines  on  a  production  unit  after  August 
15  may  qualify  for  a  diversion  program 
for  that  crop  year  if  a  diversion  program 
is  announed  and  if  diversion  on  that  unit 
and  vine  removal  after  August  15  can  be 
documented  and  verified. 

Failure  to  divert  Any  raisin  producer 
who  does  not  take  the  necessary 
measures  to  remove  the  grapes  on  an 
approved  production  unit  by  June  1,  or 
any  raisin  producer  who  has  indicated 
the  removal  of  vines  or  the  intent  to 
remove  the  vines  and  who  does  not 
remove  such  vines  on  an  approved 
production  unit  or  portion  thereof  by 


June  1,  shall  not  be  issued  a  diversion 
certificate,  may  be  subject  to  liquidated 
damages  and  interest  charges  as 
provided  in  paragraph  (q)  of  this  section, 
may  be  subject  to  an  injunction  action 
under  the  Act,  and  may  be  denied  the 
opportunity  to  participate  in  future 
diversion  program  for  five  years.  Except 
this  date  vineyard  may  be  extended  two 
weeks  from  the  date  of  the  inspection  of 
a  producer's  on  spur  pruned  vines  if 
more  than  four  bunches  on  spur  pruned 
vines  are  present  at  time  of  inspection. 

(i)  Issuance  of  certificates.  When 
preliminary  percentages  are  announced, 
the  Committee  shall  issue  diversion 
certificates  to  those  approved  applicants 
who  have  removed  grapes  in 
accordance  with  this  section.  *  *  * 
t        t        *        t        * 

(k)  *  *  *  Diversion  certificates  will 
only  be  valid  and  honored  by  the 
Committee  if  presented  to  it  for 
redemption  on  or  before  January  15  of 
the  crop  year  for  which  they  were 
issued. 
*        *        »        •        • 

Dated:  November  4, 1987. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

(FR  Doc.  87-26165  Filed  11-10-87:  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions 

agency:  National  Credit  Union 

Administration. 

action:  Proposed  rule. 

summary:  This  is  a  proposed  rule  to 
update  and  revise  the  existing  §  701.20 — 
Surety  Bond  and  Insurance  Coverage  for 
Federal  Credit  Unions  ("FCU's").  The 
proposal  is  issued  both  pursuant  to 
NCUA's  ongoing  program  of  regulatory 
review  and  to  conform  the  existing 
regulation  to  the  recently  enacted 
Competitive  Equality  Banking  Act  of 
1987.  Section  701.20  sets  forth  the 
requirements  for  surety  bond  coverage 
for  losses  caused  by  Federal  credit 
union  employees  and  officials  and  for 
general  insurance  coverage  for  losses 
caused  by  persons  outside  of  the  credit 
union  (e.g.,  losses  due  to  theft, 
vandalism,  etc.).  The  proposed  change 
would  eliminate  the  requirement  of 
faithful  performance  coverage  for  the 
financial  officer  of  a  Federal  credit 
union.  It  would  eliminate  the 


requirement  that  a  Federal  credit  union 
maintain  bond  and  insurance  coverage 
with  a  company  approved  by  the  NCUA. 
The  proposal  would  also  eliminate 
approval  of  certain  bond  forma  whidi 
are  no  longer  in  use  by  surety 
companies. 

date:  Comments  must  be  received  on  or 
before  January  8, 1988. 

ADDRESS:  Send  comments  to  Becky 
Baker,  Secretary,  NCUA  Board,  1776  G 
Street,  NW.,  Washington,  DC  20456. 
TOR  FURTHER  MRMWUTION  CONTACT: 
Robert  Fenner.  General  Couiisel.  or 
Allan  Meltzer,  Assistant  General 
Counsel,  at  the  above  address,  or 
telephone  (202)357-1030. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  surety  bond  regulation  was  last 
revised  and  updated  in  1984.  I^rsuant  to 
its  ongoing  program  of  regulatory 
review,  the  NCUA  Board  has 
determined  that  several  changes  should 
be  made  in  §  170.20(c).  In  addition,  the 
Competitive  Equality  Banking  Act  of 
1987  deletes  from  the  Federal  Credit 
Union  Act  die  requirement  of  faithful 
performance  coverage  for  tlie  financial 
officer.  The  Board  requests  comment  on 
whether  this  requirement  should  be 
deleted  from  the  regulations,  thus 
making  the  purchase  of  faithful 
performance  coverage  optional,  i.e..  a 
decision  to  be  made  by  an  individual 
credit  union's  board  of  directors.  No 
changes  are  proposed  in  the  remainder 
of  the  regulation,  although  comments  are 
solicited  on  additional  ways  to  simplify, 
revise,  or  update  the  regulation. 

Analysis  of  Proposed  Changes 

Bond  and  Insurance  Company  Approval 

Section  701.20(c)  currently  requires 
that  every  Federal  credit  union  maintain 
bond  and  insurance  coverage  with  a 
company  approved  by  the  NCUA  Board. 
It  is  proposed  that  this  provision  be 
revised  to  require  that  all  Federal  credit 
unions  maintain  bond  and  insurance 
coverage  with  a  company  holding  a 
certificate  of  authority  from  the 
Secretary  of  the  Treasury.  This  change 
conforms  the  regulation  to  section  120(h) 
of  the  Federal  Credit  Union  Apt.  There  is 
no  requirement  in  the  Act  for  approval 
of  bond  and  insurance  companies  by  the 
Board.  While  requiring  such  approval, 
even  in  the  absence  of  a  statutory 
mandate,  is  within  the  Board's  general 
regulatory  authority,  the  NCUA  Board 
has  determined  that  a  certificate  of 
authority  from  the  Secretary  of  the 
Treasury  Is  sufficient  to  ensure  the 
stability  of  companies  marketing  such 
products  to  Federal  credit  unions. 


Bond  Formt 

Pursuant  to  section  120(h)  of  the 
Federal  Credit  Union  Act.  the  NCUA 
Board  is  authorized  to  approve  bond 
forms.  Under  the  current  regulation. 
Credit  Union  Blanket  Bond  Standard 
Form  No.  23  of  the  Surety  Association  of 
America  plus  Faithful  Performance 
Rider  (revised  to  May  1950)  and  Credit 
Union  Blanket  Bond  Forms  578,  577,  578. 
579,  580,  and  581  are  approved. 

It  is  proposed  that  this  provision  be 
changed  to  delete  the  reference  to  the 
faithful  performance  rider  for  Standard 
Form  No.  23,  and  to  delete  approval  of 
all  credit  union  bond  forms  except 
numbers  581  and  582. 

The  requirement  of  a  faithful 
performance  rider  to  Standard  Form  No. 
23  is  deleted  in  light  of  the  Competitive 
Equality  Banking  Act  of  1987  (see 
discussion  below).  The  approval  of  bond 
forms  other  than  Nos.  581  and  582  is 
deleted  because  those  forms  are  no 
longer  in  use.  The  proposal  also  clarifies 
that  prior  NCUA  approval  of  bond  riders 
is  required. 

Faithful  Performance 

The  current  regulation  requires 
faithful  performance  coverage  for  the 
financial  officer  of  the  credit  union.  The 
proposed  regulation  removes  all 
references  to  faithful  performance 
coverage.  The  regulation  would  continue 
to  require  that  a  fidelity  bond  provide 
fraud  and  dishonesty  coverage  for  all 
officers,  directors,  employees,  and 
supervisory  and  credit  committee 
members. 

The  Competitive  EquaHty  Banlcing  Act 
of  1987  eliminated  the  statutory 
requirement  that  credit  union  fidelity 
bonds  include  faithful  performance 
coverage  for  the  financial  officer, 
substituting  the  rather  general 
requirement  that  such  bonds  provide 
"adequate  fidelity  coverage."  While  the 
Act  eliminates  the  requirement  of 
faithful  performance  coverage  for  the 
financial  officer,  the  NCUA  Board  is  not 
prohibited  from  mandating  such 
coverage  by  regulation. 

A  fidelity  bond  may  be  defined  as  a 
guarantee  of  an  individual's  personal 
honesty  against  defalcation  or 
negligence.  Since  the  NCUA  clearly 
retains  the  authority  to  define  the  risk 
that  credit  unions  must  provide  for 
through  their  fidelity  bonds,  the  NCUA 
Board  could  by  regulation  provide  that 
"adequate  fidelity  coverage"  include 
faithful  performance  coverage. 

Nevertheless,  the  Board  is  aware  that 
a  continued  requirement  of  faithful 
performance  coverage  might  make 
fidelity  bond  coverage  prohibitively 
expensive.  Moreover,  requiring  only 


fidelity  coverage  for  fraud  or  dishonesty 
will  bring  credit  union  fidelity  bond 
coverage  in  line  with  the  coverage 
generally  in  use  with  respect  to  other 
types  of  financial  institutions.  Credit 
unions  will,  of  course,  be  free  to 
purchase  faithful  performance  coverage 
if  such  coverage  is  available  on  the  open 
market. 

Fe&raUy-InsDred  State-Charterad 
Credit  Unions 

While  9  701.20  applies  only  to  Federal 
credit  unions,  S  741.1  establishes  the 
requirements  of  S  701.20  as  minimum 
standards  for  all  federally-insured  credit 
unions.  Thus,  depending  on  bonding 
requirements  under  state  law  and 
regulations,  these  proposed  changes  will 
affect  federally-insured  credit  unions  in 
some  states.  Comments  are  requested 
from  those  credit  unions  and  their 
supervisory  authorities. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certified  that  the  proposed  amendment, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  (primarily 
those  under  $1  million  in  assets).  The 
proposed  rule  will  not  impose  an 
additional  burden  upon  credit  unions.  In 
fact,  premiums  for  credit  union  bond 
coverage  may  decrease  due  to  the 
deletion  pf  a  requirement  of  faithful 
performance  coverage.  Accordingly,  the 
Board  has  determined  that  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Paperwork  Reduction  Act 

The  proposed  rule  does  not  impose 
any  additional  paperwork  requirements. 

List  of  Subjects  in  12  CFR  Part  701 

Credit  unions.  Fidelity  bond. 
Insurance  coverage.  Bond  forms. 

By  the  National  Credit  Union 
Administration  Board  on  November  4, 
1987. 
Becky  Baker, 

Secretary  of  the  Board. 

Accordingly,  NCUA  proposes  to 
amend  its  regulations  as  follows: 

PART  701— [AMENDED] 

1.  The  authority  citations  for  Part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1755, 1758. 1757, 1759, 
1761a,  17616, 1767. 1782. 1784. 1787, 1789.  and 
1798. 

2.  It  is  proposed  that  §  701.20(c)  of  the 
NCUA  Rules  and  Regulations  be  revised 
to  read  as  follows: 


L 
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$701^    (AmMMtedl 

•         *         *         *         • 

(c)  Minimum  coverage;  approved 
forms.  Every  Federal  credit  union  will 
maintain  bond  and  insurance  coverage 
with  a  company  holding  a  certiHcate  of 
authority  from  the  Secretary  of  the 
Treasury.  Credit  Union  Blanket  Bond 
Standard  Form  No.  23  of  the  Surety 
Association  of  America  (revised  to  May 
1950)  is  considered  the  minimum 
coverage  required  and  is  approved. 
Credit  Union  Blanket  Bond  Forms  581 
and  582  are  also  approved.  Any  other 
forms  and  all  riders  must  receive  the 
prior  written  approval  of  the  NCUA 
Board.  Fidelity  bonds  must  provide 
coverage  for  the  fraud  or  dishonesty  of 
all  employees,  directors,  officers,  and 
supervisory  and  credit  committee 
members. 
(FR  Doc.  87-26tll  Filed  11-10-87;  8:45  am] 

BNJJNGCOOC  7S3S0-01-M 


12  CFR  Parts  701  and  748 

Organization  and  Operations  of 
Federal  Credit  Unions;  Report  of  Crime 
or  Catastropliic  Act  and  Banit  Secrecy 
Act  Compliance 

agency:  National  Credit  Union 
Administration. 

action:  Proposed  amendment  and 
repeal  of  rule. 


summary:  The  NCUA  Board  proposes  to 
repeal  its  regulation  concerning 
establishment  of  a  cash  fund  (12  CFR 
701.10)  and  to  amend  its  regulations 
concerning  security  programs  (12  CFR 
748.0).  Section  701.10  directs  an  FCU's 
board  of  directors  to  establish 
accounting  and  security  procedures  to 
protect  any  cash  fund  established  by  the 
FCU.  Section  748.0  of  NCUA's  regulation 
addresses  these  requirements  in  the 
broader  context  of  overall  security 
programs.  Section  701.10  is  redundant 
and  it  is  proposed  that  it  be  repealed.  It 
is  also  proposed  that  embezzlement  be 
added  to  the  list  of  crimes  in  §  748.0  for 
which  security  measures  must  be 
established. 

date:  Comments  must  be  received  on  or 
before  January  11, 1988. 

ADDRESS:  Send  comments  to  Becky      I 
Baker,  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1776  G 
Street.  NW..  Washington,  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT. 

James  J.  Engel.  Deputy  General  Counsel, 
at  the  above  address  or  telephone:  (202) 
357-1030. 


SUPPLEMENTARY  INFORMATION: 
Background 

Establishment  of  a  cash  fund  was 
promulgated  January  29, 1969.  as  12  CFR 
301.10  by  the  Bureau  of  Federal  Credit 
Unions  (34  FR  1398)  and  was 
redesignated  as  12  CFR  701.10,  on 
November  13, 1970  (35  FR  17398).  There 
have  been  no  changes  to  §  701.10  since 
its  promulgation. 

Section  701.10  states  that  a  board  of 
directors  can  establish  a  cash  fund.  It 
requires  a  determination  that  such  a 
fund  is  needed  and  that  adequate 
protection  of  the  cash  fund  will  be 
provided. 
Discussion 

The  power  of  FCU  officials  to 
establish  a  cash  fund  is  based  on 
sections  107(12),  the  authority  to  cash 
checks  and  money  orders,  and  107(16), 
the  incidental  powers  clause,  of  the 
Federal  Credit  Union  Act  (12  U.S.C.  1757 
(12)  and  (16)).  Article  XV,  Section  3,  of 
the  FCU  Bylaws  also  addresses  the 
authority  of  the  board  of  directors  to 
create  a  cash  fund  for  the  purpose  of 
making  change,  and  for  such  other 
purposes  as  described  in  the  Accounting 
Manual  for  Federal  Credit  Union's. 
Therefore,  a  provision  for  creating  a 
cash  fund  is  not  needed  in  NCUA's 
regulations  and  the  NCUA  Board 
proposes  to  repeal  this  rule. 

Section  748.0  requires  all  federally- 
insured  credit  unions  to  develop  written 
security  programs  which  will  protect  the 
credit  unions  from  robberies,  burglaries 
and  larcenies  and  to  protect  vital 
records  of  the  FCU.  These  security 
programs  presently  include  protecting 
the  cash  fund  from  the  listed  crimes.  In 
order  to  clarify  that  the  security 
programs  include  employee  security  and 
accountability  safeguards  for  the  cash 
fund,  it  is  proposed  that  §  748.0(b)  be 
amended  to  include  the  crime  of 
embezzlement. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certifies  that  the  proposed  amendment 
and  repeal  of  NCUA  Regulations,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  (primarily 
those  under  $1  million  in  assets). 
Further,  the  proposed  action  eliminates 
and  clarifies  NCUA  Regulations. 
Accordingly,  the  Board  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 

Paperwork  Reduction  Act 

The  proposed  changes  do  not  impose 
any  additional  paperwork  requirements. 


List  of  Subjects  in  12  CFR  Parts  701  and 
748 

Credit  unions,  Cash  fund. 
Embezzlement,  Security  programs. 

By  the  National  Credit  Union 
Administration  Board  on  November  4, 
1987. 

Becky  Baker. 
.  Secretary  of  the  Board. 

Accordingly.  NCUA  proposes  to 
amend  its  regulations  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  for  Part  701  continues 
to  read  on  follows: 

Authority:  12  U.S.C.  1755, 1758, 1757. 1759, 
1761a,  1761b,  1766, 1767, 1784, 1789,  and  1798. 

§701.10    [Removed] 

2.  It  is  proposed  that  i  701.10  be 
removed. 

PART  748— REPORT  OF  CRIME  OR 
CATASTROPHIC  ACT  AND  BANK 
SECRECY  ACT  COMPLIANCE 

3.  The  authority  citation  for  Part  748 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766(a). 

4.  It  is  proposed  that  S  748.0(b)  be 
revised  to  read: 

§748.0    [Amendedl 

*        •        »        *        * 

(b)  The  security  program  will  be 
designed  to  protect  each  credit  union 
office  from  robberies,  burglaries, 
larcenies  and  embezzlement;  to  prevent 
destruction  of  vital  records  as  defined  in 
the  Accounting  Manual  for  Federal 
Credit  Unions:  and  to  assist  in  the 
identification  of  persons  who  commit  or 
attempt  such  crimes. 
[FR  Doc.  87-26110  Filed  11-10-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  85-CE-33-AD] 

Airworthiness  Directives;  Embraer 
Models  EMB-110P1  and  EMB-110P2 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  action  proposes  to 
rescind  Airworthiness  Directive  (AD) 


T85-18-51  (Amendment  39-5174). 
applicable  to  Embraer  Models  EMB- 
llOPl  and  EMB-110P2  airplanes,  which 
was  issued  following  a  runaway  trim 
incident  on  an  EMB-110  model  airplane. 
Subsequent  to  its  issuance,  the  FAA  has 
learned  that  the  incident  was  an 
isolated  occurrence,  such  failure  is  not 
likely  to  exist  or  develop  in  other 
Embraer  model  airplanes  of  the  same 
design,  and  the  high  failure  rate  reported 
is  not  supported  by  facts. 
DATES:  Comments  must  be  received  on 
or  before  March  8. 1988. 
ADDRESSES:  Information  applicable  to 
this  AD  may  be  obtained  from  or  may  be 
examined  at  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  triplicate  to  Federal 
Aviation  Administration.  Central 
Region,  Ofice  of  the  Regional  Counsel, 
Attention;  Rules  Docket  No.  85-CE-33- 
AD,  Room  1558,  601  East  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  W.H.  Trammell,  Atlanta  Aircraft 
Certification  Office.  FAA.  ACE-130A, 
1669  Phoenix  Parkway,  Suite  210. 
Atlanta,  Georgia  30349;  Telephone  (404) 
991-3020. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 


Region,  Office  of  the  Regional  Counsel. 
Attention;  Rules  Docket  No.  85-CE-33- 
AD.  Room  1558,  601  East  12th  Street. 
Kansas  City,  Missouri  64106. 

Discussion 

AD  T85-18-51.  Amendment  39-5174 
(50  FR  49350;  December  2. 1985)  was 
issued  September  12. 1985,  inhibiting 
operation  of  both  the  Bendix  Electric 
Trim  System  and  the  Bendix  Autopilot 
System  (if  installed)  on  Embraer  Models 
EMB-llOPl  and  EMB-110P2  airplanes 
by  disconnection  of  these  systems  from 
the  power  source.  The  AD  was 
prompted  by  a  single  report  of  a 
runaway  trim  incident  on  an  EMB-110 
airplane.  The  AD  further  stated  that 
investigation  revealed  that  the  dual  trim 
switches  would  not  return  to  the  neutral 
position  after  activation  and  an 
abnormally  high  reported  failure  rate  of 
the  switch  existed. 

Subsequent  investigation  has  resulted 
in  the  determination  that  a  runaway  trim 
situation  is  unlikely,  that  adquate 
safeguards  are  provided  for  runaway 
trim  shodld  it  ever  occur,  and  that  the 
abnormally  high  failure  rate  cannot  be 
supported  by  facts.  The  Bendix  Electric 
Trim  System  is  designed  to  be  single 
fault  free.  The  switch  has  two  elements: 
one  controls  the  servo  motor  and  the 
second  controls  the  servo  clutch.  If 
either  portion  of  the  switch  sticks  or  is 
separately  activated,  there  is  an  audible 
warning  which  sounds  after  one  second. 
The  electric  trim,  if  in  a  runaway 
condition  (both  switches  stuck  UP  or 
DN),  can  be  easily  controlled  by  pilot's 
action  to  return  both  switches  to  center 
or  to  opposite  trim  mementarily  as 
required.  Also,  trim  can  be  controlled 
and  easily  overpowered  by  the  use  of 
the  Manual  Trim  wheel  control  and  the 
electric  trim  system  can  be  disconnected 
by  pulling  the  circuit  breaker. 

The  switch  involved  in  the  single 
incident  of  both  switches  stuck  nose-up 
was  subsequently  examined,  tested, 
disassembled,  and  reassembled.  At  no 
point  would  both  components  of  the 
switch  stick.  Based  on  this  evaluation 
and  the  fact  that  no  other  reports  of  both 
switches  sticking  have  been  received, 
this  incident  is  recognized  as  an  isolated 
instance. 

Therefore,  since  a  switch  induced 
runaway  trim  can  be  readily  overcome 
and  corrected  and  the  high  failure  rate 
does  not  exist,  the  AD  is  unnecessarily 
restrictive. 

Consequently,  the  FAA,  proposes  to 
rescind  AD  T85-18-51  and  permit  the 
removal  of  the  "Electric  Trim  System 
Inoperative  per  AD  T85-.18-51"  placard 
located  on  the  instrument  panel  and  the 
re-connection  of  the  stowed  trim  servo 
plug  in  the  aft  fuselage  section. 


The  FAA  has  determined  there  are 
approximately  120  airplanes  affected  by 
this  proposed  action.  The  cost  of 
complying  with  the  proposed  rescission 
is  estimated  to  be  $60  per  airplane.  The 
total  cost  is  estimated  to  be  $7,200  to  the 
private  sector.  The  cost  of  compliance 
with  the  proposed  AD  is  so  small  that 
the  expense  of  compliance  will  not  be 
significant  financial  impact  on  any  small 
entities  operating  these  airplanes. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  has 
been  placed  in^he  public  docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 
List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegaged  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows; 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449 
January  12. 1983);  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  rescinding  AD  T85-18-51. 
Amendment  39-5174  (50  FR  49350; 
December  2. 1985) 

Issued  in  Kansas  City,  Missouri,  on 
October  23. 1987. 
[erold  M.  Cfaavkin, 
Acting  Director.  Central  Region. 
[FR  Doc.  87-26119  Filed  11-10-87:  8:45  am] 

BILUNG  CODE  4910-13-11 

SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  275 

[Release  No.  IA-1093;  Rte  No.  S7-34-S7] 

Recordkeeping  by  Investment 
Advisers 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Proposal  of  rule  amendments. 
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summary:  The  Commission  is 
publishing  for  comment  proposed 
amendments  to  the  recordkeeping  rule 
under  the  Investment  Advisers  Act  of 
1940.  The  amendments  would  require 
registered  investment  advisers  to  keep 
for  Commission  inspection  all  of  the 
adviser's  advertisements  and  to  make 
and  keep  all  records  forming  the  basis 
for  performance  information  contained 
in  advertisements.  The  rule  amendments 
would  permit  Commission  staff  to 
examine  adviser  advertisements  and  the 
basis  for  performance  information  in 
advertisements  for  compliance  with  the 
antifraud  provisions  of  the  Investment 
Advisers  Act  of  1940. 
DATE:  Comments  must  be  received  on  or 
before  December  29, 1987. 
AOOMESS:  Comments  should  be  sent  in 
triplicate  to  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Comment  letters  should  refer  to 
File  No.  S7-34-87.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  450  Fifth  Street.  NW, 
Washington.  DC  20549. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Dorothy  Donohue.  Attorney  or  Robert  E. 
Plaze,  Special  Counsel,  (202)  272-2107. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.. 

SUPPiEMENTARY  MFORMATXNC  The 
Commission  is  proposing  amendments 
to  Rule  204-2  [17  CFR  275.204-2]  under 
the  Investment  Advisers  Act  of  1940 
("Advisers  Act")  (15  U.S.C.  80b-l  et  seq.\ 
to  require  registened  investment 
advisers  ("advisers")  to  maintain  for 
Commission  inspection  all  of  the 
adviser's  advertisements  and  all 
documents  necessary  to  form  the  basis 
for  or  demonstrate  the  calculation  of 
performance  information  in 
advertisements  ('"supporting  records"). 
The  amendments  would  require  an 
advertisement  and  supporting  records  to 
be  kept  for  five  years  from  the  end  of  the 
Hscal  year  in  which  the  advertisement 
was  published  or  otherwise 
disseminated.  1 

Discussion  ' 

As  part  of  the  Commission's  adviser 
inspection  program.  Commission  staff 
routinely  examine  adviser 
advertisements  for  compliance  with  the 
adviser  advertising  rule.  Rule  206(4)-l 
[17  CFR  275.206(4)-ll.  which  prohibits 
false  or  misleading  adviser 
advertisements.'  When  these 


advertisements  contain  information 
about  the  performance  of  advisory 
accounts  or  securities  recommendations, 
the  staff  examines  the  basis  for  this 
performance  information.  The  Advisers 
Act  rules  neither  require  advisers  to 
maintain  all  of  their  advertisements.* 
nor  require  advisers  to  make  and  keep 
records  supporting  the  calculation  of 
performance  Hgures  in  advertisements. 
While  most  advisers  preserve  such 
advertisements  and  supporting  records 
as  a  business  practice,  some  do  not. 
Requiring  advisers  to  maintain  their 
advertisements  and  supporting  records 
will  allow  Commission  examiners  to 
more  effectively  review  advertisements 
to  determine  compliance  with  the 
advertising  rule.  Therefore,  the 
Commission  is  proposing  amendments 
to  Rule  204-2  to  require  adviser 
advertisements  and  supporting  records 
to  be  kept  for  inspection.  Under  the  draft 
rule  amendments,  the  recordkeeping  rule 
would  be  violated  if  the  required  records 
were  either  not  made  or  were  not  kept 
to  support  an  advertisement. 

The  proposed  amendments,  if 
adopted,  would  require  an  adviser's 
advertisement  and  supporting  records  to 
be  kept  for  five  years  from  the  end  of  the 
fiscal  year  in  which  the  advertisement 
was  published  or  otherwise 
disseminated.  Records  supporting  the 
entire  measuring  period  of  an  advertised' 
performance  figure  would  have  to  be 
kept.  For  example,  if  an  adviser 
advertisement  contains  a  performance 
figure  based  on  the  adviser's 
performance  over  the  past  ten  years,  the 
documents  forming  the  basis  for  the 
adviser's  performance  for  each  of  the 
ten  years  would  be  required  to  be  kept 
for  five  years  after  the  end  of  the  fiscal 
year  in  which  the  advertisement  was 
last  published.* 


'  The  advertising  rule  provides,  among  other 
things,  that  the  publication,  circulation,  or 
distribiitiaa  of  any  adveilisenient  by  an  adviser  ttial 


is  false  or  misleading  constitutes  a  fraudulent 
practice.  See  paragraph  (a)(5)  of  Rule  2ae(4)-1  (17 
CFR  27i2n6(4)l(a)(5)|.  The  rule  does  not  specify 
how  advisers  must  caiculate  the  performance  of 
their  accounts. 

»  Rule  204-2(a)(n)  (17  CFR  275.204-2(a)ll)| 
requires  advisers  to  keep  adviser  advertisements 
disseminated  to  10  or  more  persons  that  recommend 
the  purchase  or  sale  of  specific  securities.  The  rule 
doea  not  require  advisers  to  retain  advertisements 
only  distributed  to  investment  supervisory  ciients. 
The  proposed  amendment  would  require  advisers  to 
keep  all  adviser  advertisements  disseminated  to  10 
or  inore  persons  even  if  (1)  they  do  not  recommend 
thrgurchase  or  sale  of  a  specific  aefnirity-.  and  (2) 
,^^«fr^are  only  distributed  to  investment  supervisory 
clients. 

'  The  records  required  to  be  maintained  by  these 
proposed  rule  amendments  may  be  kept  on 
magnetic  diak.  tape,  or  other  computer  storage 
medium  as  permittad  by  Rule  204-2(gHZ)  |17  CFR 
275.204-2(g](2)|.  An  adviser  that  chooses  this  form 
of  record  retention  must  be  able  to  reconstruct  the 
calculation  of  performance  figures  in  adviser 
advertiseraenta.  For  example,  an  adviser  must  be 
able  to  produce  any  numbers  input  and  any 


The  proposed  V3^e  amendments  would 
revise  several  related  adviser 
recofdkeepiag  advertisements. 
Paragraph  (aHll)  of  Rule  204-2  would  be 
amended  to  require  an  adviser  to  retain 
all  of  the  adviser's  advertisements.* 
rather  than  only  those  that  recommend 
the  purchase  or  sale  of  a  specific 
security.*  Additionally,  advertisements 
distributed  only  to  investment 
supervisory  clients  would  be  required  to 
be  kept.  A  new  paragraph  (a)(18)  would 
be  added  to  Rule  204-2  requiring 
advisers  to  retain  supporting  records  for 
performance  information  in 
advertisements.* 

Statutory  Basb 

These  rule  amendments  are  being 
proposed  under  section  204  of  the 
Advisers  Act  [15  U.S.C.  80b-4.  which 
gives  the  Commission  authority  to 
prescribe  rules  requiring  advisers  to 
make  and  keep  records,  and  section 
206(4)  [15  U.S.C.  80b-6(4)]  of  the 
Advisers  Act.  which  provides  the 
Commission  with  authority  to  define 
and  prescribe  means  reasonably 
designed  to  prevent  acts  and  practices 
that  are  fraudulent,  deceptive,  or 
manipulative. 

Cost/Benefit  of  Proposal 

The  Commission  requests  comment  on 
the  specific  costs  and  benefits  that 
would  result  from  adoption  of  these 
proposed  rule  amendments.  Because 
advisers  currently  are  required  by  Rule 
204-2  to  maintain  most  of  the  underlying 
data  used  to  generate  performance 


equation  used  to  calculate  a  performance  figure.  A 
hardcopy  of  these  calculations  need  not  be  retained. 

♦  The  amendments  would  also  apply  to  other 
communications  required  to  be  kept  by  paragraph 
(aHll):  i-e-  notice,  circular,  newspaper  article. 
investment  letler.  bulletin  or  other  communication 
distributed  to  10  or  more  persons. 

»  Unchanged  would  be  the  requirement  that 
advisers  retain  a  memorandum  indicating  the 
reason  for  the  recommendation  of  a  purchase  or 
sale  of  a  specific  security  in  an  adviser 
advertisement  when  the  advertisement  does  not 
state  the  reason  therefor. 

•  Paragraph  (e)(1)  of  Rule  204-2  |17  CFR  275.204- 
2(e)(l)|.  which  sets  forth  the  required  time  period  for 
recordkeeping  would  be  amended  so  as  not  to  apply 
to  records  to  be  kept  by  revised  paragraph  (a)(llj 
and  new  paragraph  (a)(16).  Finally,  a  new 
paragraph  (e)(3)  would  be  added  to  Rule  204-2 
requiring  paragraph  (a)(n)  advertisements  and 
paragraph  (8)(16)  supporting  records  to  be  kept  for 
five  years  from  the  end  of  the  fiscal  year  in  which 
the  advertisement  was  last  published.  Paragraph 
(e)(3)  clarifies  the  existing  recordkeeping 
requirement  in  Rule  204-2(eHl)  that  requires  adviser 
advertisements  and  other  communications  to  be 
kept  for  five  years  from  the  end  of  the  fiscal  year 
during  which  the  last  entry  was  made  on  records 
required  to  be  kept  by  the  recordkeeping  rule.  Such 
clarification  is  necessary  since  publication  of  an 
advertisement  or  other  communication  does  not 
usually  involve  an  entry  on  ■  record. 
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figures.'  the  effect  of  the  proposed  rule 
amendments,  if  adopted,  should  be  to 
require  advisers  to  preserve  (1)  their 
advertisements,  and  (2)  the  worksheets 
or  other  documents  containing  the 
calculations  that  transform  the 
underlying  data  into  the  performance 
figures  in  these  advertisements.  Thus, 
adoption  of  the  proposed  rule 
amendments  will  result  in  minimal  cost 
to  advisers. 

Summary  of  Regulatory  Flexibility  Act 
Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Act 
Analysis  ("Analysis")  in  accordance 
with  5  U.S.C.  603  regarding  the  proposed 
amendment  of  Rule  204-2.  The  Analysis 
considers  the  impact  that  requiring 
advisers  to  maintain  all  of  the  adviser's 
advertisements  and  all  records 
necessary  to  form  the  basis  for 
performance  figiu«s  in  advertisements 
would  have  on  small  advisers. 
Exempting  small  entities  from  the 
proposed  rule  amendments  or  subjecting 
them  to  lesser  requirements  would  be 
less  burdensome  for  those  entities,  but 
thet«  is  no  evidence  that  small  advisers 
are  less  likely  than  large  advisers  to 
engage  in  fraudulent  advertising.  The 
Commission  believes,  based  on  the 
information  available  to  it  that 
protecting  the  investing  pubUc  from 
fraudulent  advertisements  outweighs  the 
minimal  compliance  costs  for  small 
advisers  that  would  result  from  the 
proposed  amendments. 

The  Analysis  notes  that  the  proposed 
rule  amendments,  if  adopted,  would 
result  in  minimal  cost  because  the 
additional  recordkeeping  requirements 
would  be  the  creation  and  maintenance 
of  two  files,  one  containing  the  adviser's 
advertisements  and  the  other  containing 
worksheets  used  by  the  adviser  to 
calculate  performance  figiu^s  in 
advertisements.*  The  Analysis  explains 
that  the  proposed  recordkeeping 
requirement  is  further  minimized  by  the 
ability  of  advisers  to  keep  the  records 
on  magnetic  disk,  tape  or  other 
computer  storage  medium  as  permitted 
by  Rule  204-2(g)(2).  A  copy  of  the  Initial 


'  See  Rule  204-2:  paragraph  (a)(3)  (memoranda  of 
orders  and  instructions  relating  to  purchases  and 
sales  of  securities  by  adviser):  paragraph  (a)(7) 
(written  communications  relating  to  securities 
recommendations  and  purchase  and  sale  orders  by 
adviser):  paragraph  (a)(lO)  (written  agreements 
between  adviser  and  clients):  paragraph  (a)(ll} 
(certain  adve-tisements  distributed  by  adviser  that 
recommend  the  purchase  or  sale  of  specific 
securities):  paragraphs  (b)(1).  (2),  and  (3)  (journals, 
ledger  account,  and  copies  of  confirmations  relating 
to  purchase  or  sale  or  certain  securities  by  adviser); 
and  paragraph  (c)(1)  (records  relating  to  purchase 
and  sale  of  certain  clients'  securities  by  adviser). 

*  See  supra,  note  7, 


Regulatory  Flexibility  Act  Analysis  may 
be  obtained  by  contacting  Dorothy 
Donohue,  Division  of  Investment 
Management.  450  Fifth  Street.  NW.. 
Washington.  DC  20549. 

List  of  Subjects  in  17  CFR  Part  275 

Investment  Advisers.  Reporting  and 
recordkeeping  requirements. 

Text  of  Proposal 

Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  275— RULES  AND 
REGULA-nONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

1.  The  authority  citation  for  Part  275  is 
amended  by  adding  the  following 
citation: 

Authority:  Sec.  203, 15  U.S.C.  80b-3:  Sec. 
204, 15  U.S.C.  80b-«;  Sec.  206A.  15  U.S.C.  80t>- 
6A:  Sec.  211. 15  U.S.C.  80b-ll  •  *  *  Sec. 
275.204-2  is  also  issued  under  Sec.  206, 15 
U.S.C.  80b-«. 

2.  Section  275.204-2  is  amended  by 
revising  paragraphs  (a)(ll)  and  (e)(1). 
and  adding  paragraphs  (a){16)  and  (e)(3) 
as  follows: 

S  275.204-2    Books  and  records  to  Im 
maintained  by  investment  advisers. 

(a)  *  *  * 

(11)  A  copy  of  each  notice,  circular, 
advertisement,  newspaper  article, 
investment  letter,  bulletin  or  other 
communication  that  the  investment 
adviser  circulates  or  distributes,  directly 
or  indirectly,  to  10  or  more  persons,  and 
if  such  notice,  circular,  advertisement, 
newspaper  article,  investment  letter, 
bulletin  or  other  communication 
recommends  the  purchase  or  sale  of  a 
specific  security  and  does  not  state  the 
reasons  for  such  recommendation,  a 
memorandum  of  the  investment  adviser 
indicating  the  reasons  therefor. 
***** 

(16)  All  accounts,  books,  internal 
working  papers,  and  any  other  records 
or  documents  necessary  to  form  the 
basis  for  or  demonstrate  the  calculation 
of  the  performance  or  rate  of  return  of 
any  or  all  advisory  accoimts  or 
securities  recommendations  in  any 
notice,  circular,  advertisement, 
newspaper  article,  investment  letter, 
bulletin  or  other  commimication  that  the 
investment  adviser  circulates  or 
distributes,  directly  or  indirectly,  to  10 
or  more  persons. 
*        •        •        •        • 

(e)(1)  All  books  and  records  required 
to  be  made  under  the  provisions  of 
paragraphs  (a)  to  (c)(1).  inclusive,  of  this 
rule  (except  for  books  and  records 
required  to  be  made  under  the 


provisions  of  paragraphs  (a)(ll)  and 
(a)(16)  of  this  rule),  shall  be  maintained 
and  preserved  in  an  easily  accessible 
place  for  a  period  of  not  less  than  five 
years  from  the  end  of  the  fiscal  year 
during  which  the  last  entry  was  made  on 
such  record,  the  first  two  years  in  an 
appropriate  office  of  the  investment 
adviser. 
***** 

(3)  Books  and  records  required  to  be 
made  imder  the  provisions  of 
paragraphs  (a)(ll)  and  (a)(16]  of  this 
rule  shall  be  maintained  and  preserved 
in  an  easily  accessible  place  for  a  period 
of  not  less  than  five  years,  the  first  two 
years  in  an  appropriate  office  of  the 
investment  advisers,  from  the  end  of  the 
fiscal  year  during  which  the  investment 
adviser  last  published  or  otherwise 
disseminated,  directly  or  indirectly,  the 
notice,  circular,  advertisement 
newspaper  article,  investment  letter, 
bulletin  or  other  communication. 
*        *        *   .     *        * 

By  the  Commission. 
November  5, 1987. 
lonathan  G.  Katz. 

Secretary. 

[FR  Doc.  87-26088  Filed  11-10-87;  8:45  am] 

SHXINQ  CODE  M10-O1-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtli  Administration 

30  CFR  Part  57 

Ionizing  Radiation  Standards  for 
Underground  Metal  and  Nonmetal 
Mines;  Extension  of  Comment  Period 

agency:  Mine  Safety  and  Health 
Administration  (MSHA).  Labor. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  In  response  to  request  from 
the  mining  community,  the  Mine  Safety 
and  Health  Administration  (MSHA)  is 
extending  the  period  for  public  comment 
regarding  the  agency's  proposed 
revisions  to  its  ionizing  radiation 
standards  for  imdergroimd  metal  and 
nonmetal  mines. 

DATES:  Comments  must  be  received  on 
or  before  February  29. 1988. 

ADDRESSES:  Send  comments  to  the 
Office  of  Standards,  Regulations,  and 
Variances;  MSHA  Room  631,  Ballston 
Tower  #3:  4015  Wilson  Boulevard^ 
Arlington.  VA  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey;  Acting  Associate 
Assistant  Secretary  for  Mine  Safety  and 
Health;  MSHA;  703  235-1910. 
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SUmfMENTARY  MFORMATKMt  On 
August  13-14. 1967.  MSHA  conducted  a 
public  hearing  in  Denver,  Colorado  to 
allow  members  of  the  mining  community 
and  other  interested  parties  to  present 
testimony  and  supporting  data 
concerning  MSHA's  proposed  revisions 
to  its  existing  ionizing  radiation 
standards  for  underground  metal  and 
nonmetal  mines  (51  FR  45678). 

During  the  hearing  and  the  subsequent 
comment  period,  the  Agency  received  a 
substantial  amount  of  information 
regarding  the  hazards  associated  with 
ionizing  radiation  and  the 
appropriateness  of  regulation  to  protect 
miners  exposed  to  much  hazards.  In 
addition,  major  reports  on  radiation 
were  expected  from  the  National 
Academy  of  Sciences  (NAS)  and  the 
National  Institute  for  Occup>ational 
Safety  and  Health  (NIOSH).  To  enable 
interested  parties  to  fully  discuss  this 
material  and  the  issues  raised  during  the 
public  hearing  the  comment  period  was 
extended  to  October  30,  1987  (52  FR 
33956).  A  prepublication  copy  of  the 
NIOSH  document  "Criteria  for  a 
Recommended  Standard  •  *  * 
Occupational  Exposure  to  Radon 
Progeny  in  Underground  Mines", 
together  with  a  companion  document 
"Review  Comments  and  Responses  for 
Criteria  for  a  Recommended  Standard 
*  *  *  Occupational  Exposure  to  Radon 
Progeny  in  Underground  Mines",  was 
received  by  MSHA  on  October  30, 1987. 
The  NAS  report  on  the  Biological  Effects 
of  Ionizing  Radiation  (BEIR IV)  is 
expected  to  be  published  before  the  end 
of  the  year.  The  NAS  document  will 
specifically  address  the  effects  of 
exposure  to  internally  deposited 
alphaemitting  radionuclides  such  as 
radon  daughters. 

Various  members  of  the  mining 
community,  including  representatives  of 
both  labor  and  industry,  have  indicated 
in  their  post-hearing  submissions  the 
need  to  review  the  supplemental 
material,  and  have  requested  an  ! 

additional  extension  of  the  public 
comment  period.  MSHA  acknowledges 
the  merit  of  these  requests  and  has 
determined  that  a  further  extension  is 
appropriate.  Accordingly,  MSHA  will 
permit  the  rulemaking  record  to  remain 
open  until  February  29. 1988  to 
accommodate  public  response. 

The  NKDSH  criteria  document 
recoouiendfl  a  reduction  of  the 
permissible  exposure  level  to  1  workii^ 
level  month  as  an  upper  limit  with  mine 
operators  making  every  effort  to  reduce 
and  maintain  exposure  to  radon 
daughters  as  low  as  possible.  In 
addition,  the  average  workshift 
concentration  is  not  to  exceed  Vit  of  1 


working  level  (WL)  (or  0.083  WL). 
NIOSH  further  recommends  that 
respirators  be  required  when  entering  an  - 
area  where  engineering  controls  have 
not  achieved  Vi  z  WL  average  workshift 
concentration,  when  entering  areas 
where  concentrations  are  uriknown,  or 
during  emergencies.  Respirator  credit 
would  be  allowed.  Other 
recommendations  address  analytical 
methods;  recordkeeping;  medical 
surveillance;  posting  of  hazard 
information:  respiratory  protection; 
woricer  education  and  notfication;  and 
prohibition  of  smoking. 

Under  section  101(a)(1)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977.  the 
Secretary  is  obligated  to  make  a  public 
response  to  the  NIOSH 
recommendations.  Although  MSHA  is 
not  publishing  the  criteria  document  as 
a  proposed  rule,  MSHA  is  making  the 
document  available  for  public  comment 
as  part  of  its  ongoing  rulemaking  to 
assure  the  fullest  input  of  the  mining 
community.  Copies  of  the  document  are 
available  upon  request  from  MSHA's 
Office  of  Standards.  Regulations,  and 
Variances.  MSHA  will  continue  to 
review  and  evaluate  the  NOISH  criteria 
document  and  comments  received  on  it 
and  will  respond  to  the 
recommendations  in  the  Agency's  final 
rule. 

MSHA  is  also  extending  the  comment 
period  for  the  purpose  of  furthering 
discussion  on  the  appropriateness  of 
including  a  radiation  control  plan  as 
part  of  the  standard.  This  concept  was 
suggested  during  the  public  hearing.  The 
NIOSH  criteria  document  also 
recognizes  the  need  to  adapt  work 
practices  and  enngjneering  controls  to 
unique  features  of  mining  operations. 

A  plan  approach  would  address  both 
work  practices  and  feasible  engineering 
controls  as  a  means  to  reduce  radiation 
exposure.  It  would  seek  to  incorporate 
the  internationally  accepted  principles 
of  ALARA  (reduction  of  exposures  "as 
low  as  reasonably  achieveable").  The 
concept  of  ALARA  was  raised  in  the 
proposal,  and  was  the  subject  of 
discussions  during  the  public  hearing. 
This  approach  would  allow  tailoring  of  a 
control  strategy  to  the  imique 
characteristics  of  a  mine,  the  mine 
workforce,  and  the  particular  mining 
method  being  utilized.  Such  a  regulatory 
alternative  might  establish  the  best 
feasible  protection  on  a  mine-by-mine 
basis  while  maintaining  a  baseline 
exposure  limit  for  all  exposed  miners. 
Under  such  an  approach,  operators 
would  be  encouraged  to  improve 
protection  wherever  possible.  MSHA 
solicits  comment  on  the  merits  of  this 
alternative  approach,  and  its 


apfjropdatenese  for  inclusion  in  the 
Agency's  regulatory  strategy  for 
protection  miners  from  ionizing 
radiation.  The  Agency  is  particularly 
interested  in  suggestions  concerning  the 
possible  contents  of  a  control  plan, 
together  with  ideas  related  to 
implementation,  including  plan  review, 
adoption  and  revision  procedures. 

Dale:  November  8, 1987. 
Patricia  W.  Silvey. 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 
(FR  Doc.  87-26121  Filed  11-10-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  795  and  799 
(OPTS^421O0;  FRL-3289-«] 

Tributyl  Ptiosphate;  Proposed  Test 
Rule 

AQ0ICV:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Proposed  rule. 

summary:  EPA  is  proposing  that 
manu^turers  and  processors  of  tributyl 
phosphate  (TBP.  CAS  No.  126-73-8)  be 
required,  under  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA),  to 
perform  testing  for  neurotoxici^. 
developmental  toxicity,  reproductive 
toxicity,  mutagenicity,  oncogenicity, 
dermal  sensitization,  oral/  dermal 
pharmacokinetics,  environmental 
effects,  and  chemical  fate.  This  rule  is 
proposed  in  response  to  the  Interagency 
Testing  Committee's  (ITCs)  designation 
of  TBP  for  priority  consideration  for 
chemical  fate,  health  effects,  and 
environmental  effects  testing. 
DATES:  Submit  written  comments  on  or 
before  January  11, 1988.  If  persons 
request  an  opportunity  to  submit  oral 
comment  by  December  28. 1987,  EPA 
will  hold  a  public  meeting  on  this  rule  in 
Washington.  DC.  For  further  information 
on  arranging  to  speak  at  the  meeting  see 
Unit  Vn  of  this  preamble. 
address:  Submit  written  comments, 
identified  by  the  document  control 
number  (OPTS-42100),  in  triplicate  to: 
TSCA  Pubhc  Information  Office  (TS- 
793),  Office  of  Pesticides  and  Toxic 
Substances.  Environmental  Protection 
Agency.  Room  NE-GO04. 401 M  St. 
SW..  Washington.  DC  204ea 

A  public  version  of  the  administrative 
record  supporting  this  action  (with  any 
confidential  business  information 
deleted)  is  available  for  inspection  at 
the  above  address  from  8  a.m.  to  4  p.m.. 


Monday  through  Friday  except  legal 

holidays. 

FOR  FURTHER  INFORMATION  CONTACTt 

Edward  A.  Klein,  Director.  TSCA 
Assistance  Office  (TS-799)s.  Office  of 
Toxic  Substances.  Room  E-543. 401 M 
St..  SW.,  Washington,  DC  2046a  (202) 
554-1404. 

SUPPLEMENTARY  INPORMATION:  EPA  is 
issuing  a  proposed  test  role  under 
section  4(a)  of  TSCA  in  response  to  the 
ITCs  designation  of  TBP  for  chasnical 
fate,  health  effects,  and  environmental 
effects  testing  considerabon. 

I.  Introduction 

A.  ITC  Recommendation 

TSCA  (Pub.  L  94-469,  90  Stat.  2003  et 
seq.  15  U.S.C.  2601  et  seq.)  established 
the  ITC  under  section  4(e)  to  recommend 
to  EPA  a  fist  of  chemical  substances  and 
mixtures  (chemicals)  to  be  considered 
for  testing  under  TSCA  section  4(a). 

The  rrc  recommended  TBP  (CAS  Na 
126-73-8)  with  intent  to  designate  for 
chemical  fate,  health  efifects.  and 
envntmmental  effects  testing  in  its  18th 
Report,  published  in  the  Federal  Register 
of  May  19, 1988  (51  FR  18368).  The  ITC 
designated  TBP  for  priority 
consideration  in  its  19th  Report, 
published  in  the  Federal  Register  of 
November  14. 1986  (51  FR  41417).  The 
ITC  recommended  that  TBP  be 
considered  for  health  effects  testing, 
consisting  ^chronic  toxicity  indudmg 
oncogenic,  neurotoxic,  renal, 
reproductive,  and  developmental  effects; 
chemical  fate  testing,  including 
persistence  in  anaerobic  soils  and 
sediments;  and  environmental  effects 
testing,  including  chronic  effects  on 
aquatic  and  terrestrial  plants,  daphnids 
aiKi/cr  other  aquatic  invertebrates,  and 
acute  and  chronic  effects  on  benthic 
organisms  and  soil  invertebrates.  If 
found  persistent  under  anaerobic 
conditions. 

The  ITCs  rationale  for  health  effects 
testing  was  based  on:  (1)  A  large 
production  volume;  (2)  a  hi^  number  of 
workers  occupationally  exposed:  and  (3) 
the  lack  of  data  on  health  effects. 

The  ITCs  rationale  for  chemical  fate 
testing  was  based  on:  (1)  The  large 
production  volume;  (2)  detection  of  TBP 
in  municipal  and  industrial  effluents, 
sediments,  and  in  river,  estuarine. 
ground,  and  drinking  waters;  and  (3) 
detection  of  TBP  in  human  and  fish  lipid 
tissue. 

The  ITCs  rationale  for  environmental 
effecta  testing  was  based  on;  (1)  TBFs 
presence  in  various  surface  and 
groundwaters;  (2)  available  information 
showing  that  TBP  has  acute  effecta  on  a 
variety  of  aquatic  organisms  at 
moderately  low  concentrations  and  on 


terrestrial  plants;  and  (3)  the  appearance 
of  continual  exposure  of  nearly  all  types 
of  biota  to  low  concentrations  of  TBP. 

B.  Opportunity  for  Negotiating  A 
Consent  Order 

EPA  has  issued  an  Interim  Fiiud  Rule 
that  amends  EPA's  procedural 
regulations  in  40  CFR  Part  790  for  the 
development  and  in^lementation  of 
testing  requirements  under  section  4  of 
TSCA.  The  amendments  established 
procedures  for  using  enforceable 
consent  orders  to  require  testing  under 
section  4  of  the  Act.  EPA  intends  to  use 
such  consent  orders  where  a  consensus 
exists  among  the  Agency,  affected 
manufacturers  and/or  processors,  and 
interested  members  of  the  public  about 
the  need  for  and  scope  of  testing 
requirements.  The  consent  order 
provides  an  alternative  to  the  test  rule 
development  process,  facilitating  the 
rapid  develt^mient  ot  test  data  without 
the  necessity  of  EPA  using  the  lengthy 
rulemaking  process. 

Where  EPA  concludes  that  die 
Agency  the  affected  industry  and 
interested  parties  cannot  reach  a 
consensus  on  the  testing  requirements  or 
other  provisions  to  be  included  in  the 
consent  order,  the  Agency  will  proceed 
with  rulemaking  imder  section  4(a)  of 
TSCA.  A  description  of  the  procedures 
governing  consent  orders  and  test  rules 
appears  in  detail  in  the  Federal  Register 
of  June  3a  1986  (51  FR  23706). 

The  first  step  in  determining  the 
feasibility  of  developing  a  consent  order 
for  a  specific  compound  is  the 
identification  of  interested  parties  who 
may  wish  to  participate  in  negotiations 
with  EPA.  In  the  Federal  Ragisler  of  July 
2, 1986  (51  FR  24222).  EPA  announced 
that  the  Agency  was  considering 
developing  a  testing  consent  order  for 
TBP.  This  notice  requested  interested 
parties  to  identify  themselves.  FMC 
Corporation.  Mobay  Chemical 
Corporation,  and  Stauffer  Chemical 
Company  requested  participation  in 
negotiating  a  consent  order;  however,  a 
final  agreement  was  not  obtained. 
Consequently,  the  .Agency  is  proceeding 
with  rulemaking  under  section  4(a)  of 
TSCA. 

C.  Test  Rule  Development  Under  TSCA 

This  document  is  part  of  the  overall 
Implementation  of  section  4  of  TSCA 
(Pub.  L  94-46a  90  Stat.  2003  et  seq..  15 
U.S.C.  2601  et  seq.).  which  contains 
authority  for  EPA  to  require 
development  of  data  relevant  to 
assessing  the  risks  to  health  and  the 
environment  posed  by  exposure  to  a 
particular  chemical. 

Under  section  4  of  TSCA,  EPA  must 
require  testing  of  a  chemical  to  develop 


health  or  environmental  data  if  the 
Administrator  makes  certain  findings  as 
described  in  TSCA  under  section  4(a)(1) 
(A)  or  (B).  Detailed  discussions  of  the 
statutory  section  4  findings  are  provided 
in  the  Agency's  first  and  second 
proposed  test  rules  which  were 
published  in  the  Federal  Register  (rfjuly 
18. 1980  (45  FR  48524)  and  June  5, 1981 
(46  FR  30300). 

In  evahiating  the  ITCs  testing 
recommendations  for  TBP,  EPA 
considered  all  available  relevant 
information  including  the  following: 
Information  presented  in  the  ITCs 
report  recommending  testing 
consideration  and  public  comments  on 
the  ITCs  recommendations;  production 
volume,  use,  exposure,  and  release 
information  reported  by  manufacturers 
of  TBP  under  the  TSCA  section  8(a) 
Preliminaiy  Assessment  Information 
Rule  (40  CFR  Part  712);  health  and  safety 
studies  submitted  under  the  TSCA 
section  8(d)  Heahh  and  Safety  Data 
Reporting  Rule  (40  CFR  Part  716);  and 
published  and  unpublished  data 
available  to  the  Agency.  From  its 
evaluation,  as  described  in  this 
proposed  rule,  EPA  is  proposing  health 
effects  testing  under  section  4(aXl)  (A) 
and  (B)  and  environmental  effects 
testing  under  section  4(a)(1)(B).  By  this 
action.  EPA  is  responding  to  the  ITCs 
designation  of  TBP  for  priority  testing 
consideration. 

II.  Review  of  Available  Data 

A.  Profile 

TBP  is  a  colorless,  odorless  hqutd 
(Ref.  1).  It  has  a  molecular  weight  of 
266.32  daltons  (Ref.  7),  measured  water 
solubihty  of  280±36  mg/L  at  25  'C,  a 
measured  vapor  pressure  of  127  mm  Hg 
at  177  'C.  a  measured  boiling  point  of 
289  °C  at  760  mm  Hg.  and  a  measured 
log  K„  of  4.0  (Ref.  8).  Muir  (1984) 
estimated  a  Henry's  law  constant  (He) 
for  TBP  to  be  2.48xl0-*atm  mVmol 
(Ref.  54).  The  Agency  believes  this 
estimate  of  He  is  2  to  3  orders  of 
magnitude  too  high. 

B.  Producdoa 

TBP  is  produced  in  the  United  States 
(U.S.)  by  two  manufacturers:  FMC 
Corporation  and  Stauffer  Chemical 
Company.  Monsanto  Company,  a  former 
manufacturer,  discontinued  TBP 
production  at  the  end  of  1965.  The 
estimated  1985  combined  production 
capacity  of  TBP  is  6  to  9  million  pounds 
per  year  (Ref.  45).  The  actual  production 
and  import  volumes  for  1985  have  been 
submitted  as  confidential  business 
information. 
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Acyclic  triphosphates  such  as  TBP  are 
commercially  prepared  from  phosphorus 
oxychloride  and  the  appropriate 
alcohols  (Ref.  1).  Phosphorus 
oxychloride  reacts  violently  with  water 
or  moisture  in  the  air,  and  consequently 
the  reaction  is  usually  contained  in  a 
closed  process  and  is  run  under  a  dry 
nitrogen  blanket.  When  the  reaction  is 
completed,  the  triester  may  be  washed 
with  a  mild  basic  solution  and  then  with 
water  which  is  subsequently  removed 
by  decanting  and  vacuum  distillation. 
Depending  on  the  amount  produced,  the 
triester  is  then  pumped  into  tank  cars, 
tank  wagons,  55-gallon  drums,  or 
smaller  containers  for  shipment  to 
customers  (Ref.  1). 

C.  Uses 

Some  40  to  60  percent  of  all  TBP 
consumed  is  used  as  a  base  stock  in  the 
formulation  of  fire-resistant  aircraft 
hydraulic  fluids.  Formulation 
concentrations  are  typically  50  to  60 
percent  of  the  hydraulic  fluid.  These 
hydraulic  fluids  are  usually  prepared  by 
metering  and  pumping  the  individual 
components  into  a  mixing  tank  where 
the  components  are  blended.  The  fluids 
are  then  pumped  into  55-gallon  drums  or 
tank  trucks  which  are  shipped  to 
distributors/customers.  When  used,  the 
fire-retardant  hydraulic  fluids  are 
pumped  into  the  system,  which  is  bled 
to  ensure  that  no  air  remains  in  the 
system.  The  bleeding  of  the  system  may 
result  in  small  amounts  of  overflow  (Ref. 

1). 

Some  10  to  20  percent  of  the 
production  volume  of  TBP  is  used  for 
extraction  and  separation  processes  in 
the  PUREX  (Plutonium  Uranium 
Reduction  detraction]  process  for  the 
separation  of  plutonium  and  uranium 
from  spent  nuclear  fuel  elements.  It  is 
also  used  to  purify  **\J  produced  from 
the  bombardment  of  protactinium-231. 
Many  other  metals  can  be  extracted 
using  TBP  as  the  solvent.  For  example, 
cerium(IV)  is  separated  from  trivalent 
lanthanides;  polonium  can  be  separated 
from  lead,  bismuth,  and  niobium,  from 
tantalum,  or  from  impurities  in  niobium 
ore.  TBP  is  also  used  to  extract  indium, 
thorium,  uranyl  nitrate,  and,  in  an 
analytical  procedure,  8trontium-90.  It  is 
used  as  an  ion-association  reagent  (acid 
media)  for  metals,  and  also  used  in 
liquid-liquid  extraction  as  a  modifier  in 
a  mixture  with  an  extractant  and  a 
diluent  (Ref.  1),  and  in  equipment 
cleaning  (Ref.  2). 

Approximately  5  to  10  percent  of  TBP 
is  used  as  a  defoamer  in  the  paper    i 
industry  and  in  textile  sizers,  inks,    | 
lacquers,  and  as  a  plasticizer  (Ref.  1). 

Minor  uses  of  TBP  as  a  chemical 
reagent  include  the  following:  Use  in 
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combination  with  other  chemicals  to 
split  viruses  for  the  preparation  of 
subvirion  vaccines;  for  impregnation 
into  resins  that  remove  trace  metal 
impurities  from  acid  solutions;  as  a 
coating  on  high-performance  liquid 
chromatographic  columns  that  are  used 
to  quantify  urinary  porphyrins;  for 
extraction  of  oxaUc  acid  in  a  high- 
performance  liquid  chromatographic 
method  to  determine  oxalic  acid  in 
urine;  and  as  a  pigment-grinding 
assistant,  a  very  minor  use  (Ref.  1). 

D.  Environmental  Release 

TBP  is  expected  to  enter  the 
environment  as  a  result  of  wastewater 
releases  from  sites  where  it  is  made  or 
used  and  from  leachate  releases  from 
landfills. 

During  production,  TBP  may  be 
released  to  surface  waters  in  the 
wastewater  used  in  washing  procedures. 
Small  amounts  of  TBP  could  also  occur 
in  distillation  bottoms  and  would 
subsequently  be  incinerated  or 
landfllled  (Ref.  2). 

During  processing  and  use  of  TBP, 
release  to  water  may  result  from  such 
activities  as  the  cleaning  of  equipment   . 
used  in  formulating  aqueous-based 
polishes  and  from  spillage  during  the 
draining  and/or  refilling  of  airplane 
hydrauHc  systems  (Ref.  2).  Some  release 
could  occur  during  ore  extraction.  The 
reported  presence  of  TBP  in  industrial 
effluents,  as  discussed  in  the  following 
paragraph,  suggests  that  many  uses  of 
the  compound  result  in  eventual  release 
into  the  aquatic  environment.  There  are 
usually  no  direct  releases  of  phosphate 
esters  from  the  solid  materials  into 
which  they  are  incorporated  (Ref.  2). 

TBP  was  found  in  municipal  and 
industrial  effluents  at  concentrations 
ranging  from  6.9  fxg/L  to  13,517  ^g/L 
(Ref.  1).  Although  the  names  and 
locations  of  the  plants  are  confidential, 
the  industries  represented  include  paint 
and  ink,  printing  and  publishing, 
organics  and  plastics,  pulp  and  paper, 
pharmaceuticals,  explosives,  foundries, 
aluminum,  electronics,  organic 
chemicals,  transportation  equipment, 
and  publicly  owned  treatment  works. 
Dunlap  et  al.  (Ref.  4)  identified  1.7  mg/L 
of  TBP  in  groundwater  underlying  a 
landnU  in  Norman,  Oklahoma  and 
Hutchins  et  al  (Ref.  5)  identified  traces 
of  TBP  in  groundwater  in  Fort  Polk. 
Louisiana.  TBP  (concentration  not  given) 
was  also  found  in  Philadelphia  drilling 
water  (Ref.  6). 

In  a  study  by  Williams  et  al.  (Ref.  40), 
TBP  was  found  in  drinking  water 
derived  from  the  Great  Lakes  or 
adjacent  water  bodies  in  12  Canadian 
communities  at  concentrations  ranging 
from  0.8  ng/L  to  29.5  ng/L.  About  half 


the  locations  are  near  U.S.  communities 
such  as  Buffalo,  NY  and  Niagara  Falls. 
NY  that  may  draw  water  from  the  same 
sources. 

EPA  conducted  a  study  for  the 
purpose  of  compiling  a  list  of  all  organic 
compounds  that  have  been  found  in 
water  (Ref.  41).  TPB  was  also  found  in 
water  (Cincinnati.  OH  and  Miami.  FL). 
effluent  from  a  chemical  plant,  effluent 
from  two  landfill  leachates.  a  well,  and 
a  river.  The  report  gave  only  the 
locations  mentioned  and  no  TBP 
concentrations  (Ref.  57). 

E.  Human  Exposure 

1.  Occupational 

EPA  believes  that  there  are  numerous 
possibilities  for  occupational  exposure 
to  TBP.  However,  the  extent  to  which 
such  exposures  actually  occur  in  TBP's 
production,  distribution,  and  use  is 
unclear  because  of  a  lack  of  detailed 
information  about  many  of  the  specific 
industries  involved.  According  to  the 
National  Occupational  Hazard  Survey 
(NOHS,  1972-1974)  by  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH),  30,555  workers  in  15 
industries  and  30  occupations  were 
potentially  exposed  to  TBP. 
Approximately  Vi  of  these  workers  fall 
into  the  Standard  Industrial 
Classification  (SIC)  for  'Transportation 
by  Air"  (Ref.  53).  This  probability 
sample  was  based  upon  a  1970  list  of 
businesses  covered  under  the 
Occupational  Safety  and  Health  Act. 
Potential  exposure  estimates  thus  refer 
to  the  year  1970.  Estimates  are  derived 
from  surveyor  observations  of  three 
basic  types. 

a.  Actual.  The  surveyor  observed  the 
use  of  the  specific  agent. 

b.  Tradename.  The  surveyor  observed 
the  use  of  a  tradename  product  known 
to  contain  the  specifrc  agent. 

c.  Generic.  The  surveyor  observed  a 
product  in  some  type  of  general  use 
which  leads  NIOSH  to  suspect  that  the 
specific  agent  may  be  contained  in  that 
product. 

According  to  the  National 
Occupational  Exposure  Survey  (NOES, 
1981-1983)  by  NIOSH,  12.111  workers  in 
6  industries  and  13  occupations  were 
potentially  exposed  to  TBP  (Ref.  3). 
However,  this  survey  does  not  include 
workers  in  the  SIC  category. 
"Transportation  by  Air",  which  includes 
the  aircraft  mechanic  occupation  that 
EPA  considers  an  important  area  of 
potential  exposure  to  TBP.  Also,  the 
NOES,  using  probability  sampling 
techniques,  selected  approximately  4.500 
workplaces  in  the  U.S.  for  walk-through 
surveys.  It  is  a  broad-scope  survey,  not 
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designed  to  stand  as  a  definitive  study 
or  inrovide  precise  information  for  any 
one  partieular  bazartf.  The  NOES  data 
used  are  preliminary.  T^  NOES 
includes  only  a  few  of  the  SIC  codes  and 
consists  solely  of  actually  observed  uses 
of  TBP  in  the  work  place. 

EPA  estimates  12  to  16  worken  to  be 
potentially  exposed  to  TBP  at  each  of  its 
two  menufecturing  sites  for  2S  days  per 
year  (Ref.  2).  Because  of  the  corrosive 
nature  of  TBP  and  its  phosphonw 
oxychloride  precursor  (see  Unit  ILB.1.), 
workers  manufactufiog  TBP  operate 
processes  which  are  closed  and  usually 
conducted  under  a  blanket  of  mtzogen. 
Further,  because  of  the  hazardous 
character  of  phosphorus  oxychloride, 
workers  normally  are  protected  through 
the  use  of  local  ventilation,  appropriate 
respiratory  equipment,  and  suitable 
protective  clothing.  Thus.  little  or  no 
routine  exposure  of  workers  is  expected 
during  the  synthesis  of  TBP  (Ref.  2). 

On  completion  of  the  mianufacturing 
operation,  the  finished  materials  are 
drummed  or  packaged  for  shipment 
Incidental  dermal  contact  may  be 
encountered  during  routine  connection 
of  transfer  lines  between  reactor  and 
drumming  station  and  during  drumming. 
If  no  gloves  were  worn,  this  contact 
could  amount  to  some  1.300  to  3.900  mg/ 
contact  if  both  hands  were  exposed  and 
from  1  to  3  mg  of  material/cm*  adhered 
to  the  skin.  Similar  dermal  contact 
would  occur  when  equqjnent  is  cleaned 
and  maintained  (Ref.  2). 

The  processing  of  TBP  inimarily 
involves  mechanical  transfer  of  pure 
materia]  as  it  is  received  for  a  blending 
operation.  In  the  processing  of  TBP  for 
aircraft  hydraulic  fluid,  EPA  estimates 
the  involvement  of  less  than  70  site-days 
per  year  and  2  to  4  workers  per  site  with 
a  dermal  contact  potential  of  650  to  1950 
mg/day  (Ref.  2). 

An  industrial  hygiene  report  from  Los 
Alamos  Scientific  Laboratory  indicated 
that  irritating  fumes  may  form  when  TBP 
is  heated,  necessitating  ventilation  of 
the  work  area  (Ref.  1).  However,  the 
heating  of  TBP  during  industrial 
production,  processing,  or  use  would  be 
very  unusual  because  it  breaks  down  at 
high  temperatures.  For  this  reason  it  is 
generally  used  at  ambient  temperature 
(Ref.  27  and  33).  This  would  reduce  the 
possibility  of  inhalation  contact  except, 
for  example,  here  aerosol  formation  may 
occur  as  a  result  of  spraying  operations. 

The  largest  potentially  exposed 
worker  population  is  in  afrcrafl 
maintenance  because  manual 
operations  could  result  in  exposure  to 
TBP-containing  hydraulic  fhiid  (Unit 
II.C).  The  Bureau  of  Labor  Statistics 
(BLS)  of  the  U.S.  Department  of  Labor 
reported  99.000  aircraft  engine 
mechanics  and  15.000  aircraft  nonengine 
mechanics  in  1986  (Ref  42):  the  latter 


figure  is  consistent  with  the  roughly 
10.000  aircraft  workers  estimated  to  be 
exposed  in  the  NOHS.  Preliminary 
information  indicates  that  mechanics 
involved  in  large  aircraft  repair  at  one 
site  are,  on  the  average,  potentially 
exposed  to  hydraulic  fluid 
approximately  once  per  week  for  30 
minutes  to  2  hours  (Ref.  43);  however, 
EPA  is  uncertain  whether  that  exposure 
scenario  is  typical  for  the  industry  and 
what  the  range  of  actual  individual 
exposures  might  be.  A  potential  for  hand 
exposure  to  hydraulic  fluid  (1,300  to 
3,900  mg..  both  hands)  appUes  to  aircraft 
mechanics  in  the  same  manner  as  that 
described  earlier  in  this  Unit  for  the 
transfer  and  packaging  phase  of 
manufacturing  operation  and  the 
cleaning  and  maintenance  of  equipment. 
In  the  case  of  ore  extraction  (primarily 
uranium  ore  benefaction).  EPA 
estimates  that  there  are  up  to  25  plant 
sites  and  2  to  8  workers  per  site. 
Mechanical  transfers  and  automated 
processes  are  typical  (Ret  2).  However, 
possibilities  of  exposure  exists  which 
are  similar  to  those  found  in  TBP's 
manufacture  and  the  processing  of  other 
products  as  described  earlier  in  this 
Unit:  transfer  of  stock  material, 
drumming  or  packaging,  and  cleaning 
and  maintenance  of  equipment 

Exposure  in  plastics  production  is 
assumed  to  be  bmited  because  of  the 
frequent  use  of  mechanical  transfers  and 
automated  processes  (Ref.  2).  However, 
possibilities  of  exposure  exist  which  are 
similar  to  those  found  in  TBP's 
manufacture  and  the  processing  of  other 
products  as  described  earlier  in  this  Unit 
transfer  of  stock  material,  drumming  or 
packaging,  and  cleaning  and 
maintenance  of  equipment 

The  identification  of  TPB  in  releases 
from  the  spectrum  of  industries  cited  in 
Unit  II.D  suggests  a  potential  for  worker 
exposures  in  those  industries, 
particularly  in  smaller  operations  where 
procedures  are  less  Ukeiy  to  be 
automated  and  isolated  from  potential 
worker  contact.  The  Agency  encourages 
the  submission  of  relevant  data, 
especially  on  exposure  potential  and 
work  practices  in  the  paper,  textile,  inks, 
and  coatings  industries  (see  Unit  II.C). 
2.  General  Population 

A  potential  route  of  general 
population  exposure  is  through  contact 
with  contaminated  environmental 
media,  including  drinking  water  (see 
Unit  II.  D.).  TBP  has  been  found  m 
numerous  industrial  effluents, 
groundwater  in  Oklahoma  and 
Louisiana,  in  drinking  water  in 
Philadelphia.  PA;  Cincinnati,  OH;  and 
Miami.  FL;  and  in  river  water.  TBP  has 
also  been  found  in  the  drinking  water  of 
several  Canadian  municipalities  that 
obtain  their  water  from  the  Great  Lakes 


(see  Unit  UD).  Tens  of  thousands  of 
people  draw  their  water  from  these 
sources.  Although  the  concentrations  of 
TBP  found  so  far  in  drinking  water  are 
extremely  low.  EPA  will  examine 
closely  any  additional  evidence  of  such 
exposure. 

EPA  conducted  an  analysis  of  human 
adipose  tissue  samples  for  the  detection 
of  chemical  substances.  The  primary 
focus  was  to  document  trends  in  human 
exposures  to  environmentally  persistent 
contaminants.  Forty-six  composite 
samples  (20  adipose  tissue  samples  per 
composite  sample)  were  analyzed.  A 
trace  of  TBP  was  found  in  one 
composite  sample  of  a  0  to  14  year  old 
group  from  the  East  North  Central  area 
(Ohio.  Indiana.  Illinois,  Michigan,  and 
Wisconsin)  (Ref  20).  TTie  significance  of 
this  evidence  of  TBP  exposure  is 
difficult  to  evaluate. 

F.  Health  Effects 
1.  Acute  Toxicity 

LD50  or  LC50  values  for  TBP  in  rats 
ranged  from  1.390  to  3,200  mg/kg  with 
oral  administration  (Refs.  9  through  12), 
500  to  1.600  mg/kg  with  intraperitoneal 
administration  (Refs.  13  and  51),  and 
less  than  2,000  mg/L  of  air  via  inhalation 
administration  (Ref  14).  In  another  rat 
inhalation  study,  one  third  of  the 
animals  died  after  a  6-bour  exposure  at 
3.800  ppm  of  TBP  (Ref  11).  Two  dermal 
toxicity  studies  with  rabbits  produced 
LD50  values  ranging  from  equal  to  or 
greater  than  3.1  g/kg  to  equal  to  or 
greater  tiian  10.0  g/kg  (Refs.  10  and  15). 
and  two  dermal  irritatitm  studies  with 
rabbits  showed  TBP  to  be  a  mild  to 
severe  irritant  (Refs.  14  and  55). 

These  studies  are  sufficient  to 
reasonably  determine  or  predict  the 
acute  toxicity  of  TBP. 

2.  Dermal  Sensitization 

Skydrol  •  500B-4.  an  aircraft  hydraulic 
fluid  containing  less  than  25  percent  TBP 
(Ref  28),  was  patch-tested  for  dermal 
irritation  and  sensitization  in  53  men 
and  women;  all  completed  the  test  (Ref 
24).  Approximately  0.2  mL  of  test 
material  was  placed  on  each  patch,  and 
a  series  of  15  altemate-day  applications 
(weeks  I  to  5)  was  carried  out  during  the 
induction  phase.  Each  patch  was 
removed  and  the  dermal  area  examined 
after  24  hours  for  three  successive  days. 
None  of  the  53  participants  were 
sensitized.  Photosensitization  was  not 
evaluated,  and  the  exact  TBP 
concentration  tested  is  unknown  but 
may  have  been  too  low  to  have  elicited 
a  reaction.  For  this  reason.  EPA 
concludes  that  these  data  are  not 
sufficient  to  reasonably  determine  or 
predict  the  sensitization  effects  of  TBP. 
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Fourteen  guinea  pigs  were  tested  for 
dermal  sensitization  to  TBP  by  the  "drop 
on"  method.  Six  of  the  14  were 
sensitized  (Ref.  32).  The  test  method, 
including  the  control  procedure  and  the 
grading  system,  was  not  described.  No 
photosensitization  test  was  conducted. 
Although  this  study  suggests  a  skin 
sensitization  hazard  due  to  TBP 
exposure,  it  does  not  supply  sufficient 
data  to  fully  determine  or  predict  the 
dermal  sensitization  potential  of  TBP. 

3.  Subchronic  Toxicity 

Groups  of  Sprague-Dawley  rats 
consisting  of  12  males  and  12  females 
per  group  were  given  0.20  or  0.30  g/kg  of 
TBP  by  gavage  5  days/week  for  18 
weeks  in  the  low-dose  group  and  for  6 
weeks  in  the  high-dose  group  (Ref.  22).  A 
control  group  was  given  water  by 
gavage.  Because  no  change  was  seen 
after  6  weeks  in  the  high-dose  group, 
their  dosage  was  increased  to  0.35  g/kg 
for  the  remaining  12  weeks.  Although  no 
overt  signs  of  toxicity  were  observed, 
rats  in  both  dose  groups  showed  diffuse 
hyperplasia  of  the  urinary  bladder 
epithelium  on  histopathological 
examination  (see  Unit  II.F.8.  for 
discussion).  Numerous  other  organs 
were  examined  histopathologically  but 
showed  no  pathological  changes.  The 
investigators  also  reported  decreased 
body  weight  in  high-dose  males  and 
decreased  red  blood  cell  count  in  high- 
dose  females. 

In  another  study  (Ref.  23),  TBP  (over 
99  percent  purity)  was  administered 
continuously  in  the  diet  of  Sprague- 
Dawley  rats  for  at  least  90  days  at 
concentrations  of  0,  8,  40,  200, 1,000,  and 
5,000  ppm.  Fifteen  male  and  fifteen 
female  rats  were  randomly  assigned  to 
each  dose  group.  No  mortality  occurred 
during  this  study.  Histopathologic 
examinations  were  conducted  on 
selected  tissues  from  all  control  and 
high-dose  animals  and  on  livers  and 
urinary  bladders  from  all  animals.  The 
no-effect  dose  level  of  TBP  was  200  ppm, 

Treatment-related  histopathological 
effects  included  generalized 
transitional-cell  hyperplasia  in  the 
urinary  bladders  of  the  males  receiving 
1,000  ppm  and  5,000  ppm  of  TBP  and  the 
females  receiving  5,000  ppm  (see  Unit 
II.F.8.  for  discussion).  Clinical  signs  that 
may  have  been  treatment-related  were 
sporadic  abdominogenital  staining  on 
several  males  and  females  receiving 
1,000  ppm  and  5,000  ppm  TBP  doses 
during  the  first  19  days  of  the  study,  a 
significant  decrease  in  platelets  in  the 
males  receiving  1,000  ppm,  and  a 
significant  elevation  of  the  mean 
activated  partial  thromboplastin  time  in 
the  males  receiving  5,000  ppm.  These 
studies  are  sufficient  to  reasonably 


determine  or  predict  the  subchronic 
effects  of  TBP. 

4.  Neurotoxicity 

TBP  (80  mg/kg)  was  one  of  several 
organic  phosphates  tested  by  injection 
into  the  tail  vein  of  rats  (number  in  test 
groups  not  given  and  no  mention  of 
controls)  (Ref.  16).  Uncoordination  and 
mild  anesthesia  occurred  in  about  1  hour 
and  pronounced  weakness  in  about  4 
hours.  With  a  dose  of  100  mg/kg, 
anesthesia  and  pronounced  dyspnea 
occurred  in  8  to  10  minutes  followed  by 
respiratory  failure.  There  were  no 
cholinergic  symptoms.  The  paper  states 
that  artificial  respiration  had  to  be  given 
in  some  cases,  but  does  not  specify  for 
which  chemicals.  Also,  chemical  purity 
is  not  stated;  no-effect  levels  were  not 
determined.  Apparently  TPB 
administered  intravenously  is  much 
more  toxic  to  rats  than  administered  by 
other  routes  (II.G.). 

Two  dose  groups  of  ten  male  and  ten 
female  Sprague-Dawley  rats  per  group 
were  given  0.28  and  0.42  ml/kg/day  of  a 
mixture  of  98.4  percent  TBP  and  1.3 
percent  tributoxyethyl  phosphate  (an 
occasional  contaminant  of  TBP,  Ref.  44) 
by  gavage  for  14  days  (Ref.  17).  A 
control  group  was  force-fed  tap  water.  A 
significant  reduction  in  conduction 
velocity  of  the  caudal  nerve  was 
observed  in  high  dose  male  rats  (four 
rats/group)  24  hours  after 
administration  of  the  last  dose.  Electron 
microscope  examination  of  the  sciatic 
nerve  showed  morphological  changes 
such  as  retraction  of  Schwann  cell 
processes  surrounding  fibers  in  both 
sexes  of  the  high  dose  group. 

A  study  was  performed  to  test  TBP 
(purity  not  given)  for  delayed 
neurotoxicity  in  18-month  old  leghorn 
hens  (Ref.  18).  The  oral  LD50  for  TBP  in 
hens  without  atropine  protection  against 
acute  cholinergic  effects  was 
determined  to  be  1,500  mg/kg.  A  group 
of  20  hens  received  a  single  oral  dose  of 
1,500  mg/kg  of  TBP,  in  gelatin  capsules, 
on  day  0.  Hens  that  survived  were  dosed 
again  on  day  21  with  atropine  sulfate 
protection.  Another  group  of  10  hens 
were  given  two  dermal  doses  of  1,500 
mg/kg  of  TBP  on  day  0  and  day  21.  On 
both  days  atropine  sulfate  was 
administered.  Controls  consisted  of  a 
positive  control  group  for  delayed 
neurotoxicity  treated  with  a  single  oral 
dose  of  750  mg/kg  of  tri-o-cresyl 
phosphate;  another  group  was  given 
gelatin  capsules.  Although  a  total  of  six 
hens  died  following  the  oral 
administration  of  TBP,  none  of  the 
surviving  hens  developed  delayed 
neurotoxicity  throughout  the  42-day 
experiment.  All  of  the  hens  treated  with 
dermal  doses  of  TBP  survived  the  42-day 


experiment  and  none  of  them  developed 
signs  of  toxicity.  These  results  indicate 
that  delayed  neurotoxicity  is  not  a 
concern  with  TBP. 

Although  the  first  two  studies  cited 
suggest  that  TBP  may  cause  neurotoxic 
effects,  they  are  inadequate  to 
determine  or  predict  the  acute  and 
chronic  neurotoxic  potential  of  TBP. 

5.  Developmental  Toxicity 

No  developmental  toxicity  data  for 
TBP  have  been  found  in  the  literature  or 
have  been  reported  under  the  TSCA 
section  8(d)  rule  (51 FR 18323;  May  19, 
1986). 

6.  Reproductive  Toxicity 

In  a  1984  study  by  Laham  et  al.  (Ref. 
19)  two  groups  of  ten  male  and  two 
groups  of  ten  female  Sprague-Dawley 
rats  were  given  0.14  and  0.42  ml/kg  of 
TBP  (98.4  percent)  by  gavage  daily  for  14 
days.  A  control  group  was  force-fed  tap 
water.  One  out  of  four  of  the  male  rats 
in  the  high-dose  group  showed 
microscopic  degenerative  changes  in 
approximately  50  percent  of  the 
seminiferous  tubules. 

A  follow-up  18-week  study  which  was 
conducted  by  the  same  investigators 
failed  to  identify  any  testicular  changes 
in  rats  of  the  same  strain  exposed  by 
gavage  to  TBP  (98.4  percent)  levels  up  to 
0.35  gm/kg/day  5  days/week  (Ref.  22). 

The  negative  results  of  the  follow-up 
study  contradict  the  previous  study. 
However,  the  high  TBP  dosage  in  the 
follow-up  study  was  less  than  in  the 
previous  study.  Tubular  degeneration  is 
said  to  have  occurred  in  50  percent  of 
tubules  examined  rather  than  in  one  out 
of  four  of  the  rats  examined  in  the  high 
dose  group.  In  addition  to  the 
contradictions  in  these  two  studies, 
there  are  no  available  reproductive 
studies  designed  to  provide  general 
information  about  the  effects  of  TBP  on 
gonadal  function,  conception, 
parturition,  and  the  growth  and 
development  of  the  offspring.  Therefore. 
EPA  concludes  that  existing  data  are  not 
su^icient  to  reasonably  determine  or 
predict  the  reproductive  effects  of  TBP. 

7.  Mutagenicity 

An  Ames  test  was  conducted  by  the 
FMC  Corporation  with  TBP  (100  percent) 
using  five  strains  of  test  bacteria  (strains 
TA 1535.  TA 1538.  TA 1537.  TA  98.  TA 
100]  both  with  and  without  the  addition 
of  an  exogenous  source  of  liver  enzyme 
for  metabolic  activation  of  the  test 
agent.  No  evidence  of  mutagenic  activity 
was  found  by  this  method  (Ref.  29).  EPA 
concludes  that  this  is  a  valid  negative 
test. 
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A  test  using  the  Cy/Bly  method  was 
conducted  with  Drosophila  to  measure 
the  accumulation  of  recessive  lethals  on 
the  second  chromosome  of  flies  exposed 
over  a  number  of  generations  for  18 
months  to  increasing  levels  of  TBP  (Ref. 
46).  TBP  was  not  found  to  be  mutagenic 
in  Drosophila.  The  frequencies  of 
accumulated  lethal  mutations  in  the 
TBP-treated  flies  and  the  controls  were 
11.1  and  9.3  percent.  Only  one 
population  cage  was  used  per  chemical 
and  control,  and  the  number  of  flies 
sampled  was  low.  Because  of  the  lack  of 
historical  data  and  the  unusual  nature  of 
the  experiment  it  is  impossible  to 
calculate  the  power  of  the  test.  In 
addition,  this  test  has  not  been 
validated  in  terms  of  test  repeatability, 
and  sensitivity.  Given  these 
uncertainties,  the  study  is  not  sufficient 
to  reasonably  determine  or  predict  the 
mutagenic  effects  of  TBP  on  Drosophila: 

Although  there  are  valid  negative  d»ta 
for  the  Ames  test,  no  further  data  are 
available  to  reasonably  determine  or 
predict  gene  mutation  or  chromosomal 
aberration  effects  of  TBP. 

8.  Oncogenicity 

Urinary  bladder  hyperplasia  was 
reported  in  both  of  the  subchronic 
studies  discussed  eariier  (Unit  II.F.3.).  In 
an  18-week,  two-dose  gavage  study  with 
Sprague-Dawley  rats  (Ref.  22),  animals 
in  both  dose  groups  (0.20  and  0.30-0.35 
g/kg)  showed  diffuse  hyperplasia  of  the 
bladder  epithelium.  In  a  90-day  dietary 
feeding  study  with  Sprague-Dawley- 
derived  rats  at  TBP  concentrations  0,  8, 
40,  200, 1,000,  and  5,000  ppm  (Ref.  23), 
the  only  treatment-related 
histopathological  finding  was 
generalized  transitional-cell  hyperplasia 
in  the  urinary  bladders  of  the  1,000  ppm 
and  5,000  ppm  males  and  the  5,000  ppm 
females. 

Although  all  hyperplasia  does  not 
necessarily  lead  to  neoplasia, 
hyperplasia  has  been  shown  to  be 
associated  with  tumor  development  with 
many  chemicals.  The  development  of 
hyperplasia  and  of  neoplasia  is  both 
time  and  dose  dependent.  In  a  2-year 
study,  it  could  be  expected  that  bladder 


hyperplasia  would  be  obser\ed  at  dose 
levels  well  below  those  used  in  the 
subject  studies.  Furthermore,  in  EPA's 
judgement,  the  degree  of  hyperplasia 
induced  in  the  TBP  subchronic  studies 
strongly  suggests  a  potential  for 
progression  to  tumor  formation. 

The  available  data  suggest  that  TBP 
may  have  oncogenic  potential,  but  are 
not  sufficient  to  fully  determine  or 
predict  the  oncogenic  effects  of  TBP. 

9.  Pharmacokinetics  (Oral/Dermal 
Absorption,  Distribution,  Metabolism, 
and  Excretion) 

Jones  (Ref.  35)  concluded  that  TBP  is 
metabolized  to  the  corresponding 
dialkyi  phosphate  and  S-alkyI  cysteine. 
Jones  further  concluded  that 
monodealkylation  appears  to  be  a 
common  route  of  metabolism  for  trialkyl 
phosphates,  most  likely  occuring 
through  enzymatic  hydrolysis  (P-O 
cleavage)  and  de-0-alkylation  (C-O 
cleavage,  with  reduced  glutathione 
acting  as  an  alkyl  receptor).  Test  species 
were  male  rats  and  mice. 

Marzulli  et  al.  (Ref.  36)  demonstrated 
that  «p.  and  »«C-labeled  TBP  can 
penetrate  sheets  of  human  stratum 
comeum  conjunctum  in  diffusion  cells. 
From  in  vitro  measurements  of  steady 
state  rates  of  penetration,  the 
investigators  were  able  to  predict  in 
vivo  skin  penetration  rates.  This  in  vitro 
model  gave  essentially  the  same  results 
as  tests  on  anterior  forearms  of  three 
human  subjects. 

Eleven  phosphorus-containing 
metabolites  were  identified  in  a  24-hour 
urine  sample  from  rats  following 
intraperitoneal  injection  of  250  mg/kg  of 
TBP  {Ref.  37).  The  major  metabolites 
included  dibutyl  hydrogen  phosphate, 
butyl  dihydrogen  phosphate,  and  butyl 
bi8(3-hydroxybutyl)  phosphate.  Small 
amounts  of  derivatives  hydroxylated  at 
other  carbons  of  the  butyl  groups  were 
also  detected.  The  major  metabolic 
intermediates  were  considered  to  be 
dibutyl  3-hydroxybutyl  phosphate  and 
dibutyl  3-oxobutyl  phosphate. 

In  a  follow-up  study  (Ref.  38)  to 
determine  whether  these  metabolites 
are  formed  by  mixed-function  oxidases. 


by  esterases,  or  by  glutathione  S- 
transferase.  investigators  identified 
sulfur-containing  metabolites  of  TBP.  In 
this  study,  the  major  urinary  metabolites 
following  a  single  intraperitoneal 
injection  of  TBP  were  (3-oxobutyl)-  and 
(3-hydroxybutyl)mercapturic  acid. 
Traces  of  2-oxobutyl-  and  (2- 
hydroxybutyljmercapturic  acids  were 
also  detected. 

Sasaki  et  al.  (Ref.  39)  determined  the 
in  vitro  metabolic  pathway  of  TBP  using 
liver  homogenate,  forming  first  tribufyl 
hydroxy  phosphate  and  then  tributy! 
dihydroxyphosphafe,  with  dibutyl 
phosphate  being  only  a  minor  dead-end 
point  in  the  in  vitro  pathway. 

Following  a  single  oral  dose  of  ''•C- 
TBP  (14  mg/kg)  to  male  rats,  50. 10.  and 
6  percent  of  the  label  was  excreted  in 
the  urine,  exhaled  air,  and  feces, 
respectively,  within  24  hours  (Ref.  37). 
Following  a  single  intraperitoneal 
injecfion  (14  mg/kg),  70,  7  and  4  percent 
was  excreted  in  the  urine,  exhaled  air, 
and  feces,  respectively,  within  24  hours. 

Although  available  data  give  some 
information  about  human  in  vitro  and  in 
vivo  skin  penetration,  intraperitoneal  rat 
metabolism  and  excretion  of  TBP, 
comparative  oral/dermal  or  intravenous 
pharmacokinetics  studies  are  not 
available.  None  of  the  studies  include 
comparative  guinea  pig/rat 
bioavailability,  skin  absorption,  or 
tissue  distribution  of  TBP.  EPA  believes 
that  available  data  are  not  sufficient  to 
reasonably  determine  or  predict  the 
comparative  oral/dermal 
pharmacokinetics  of  TBP. 

G.  Environmental  Effects 

1.  Acute  Toxicity 

Several  studies  were  performed  to 
estimate  the  toxicity  and 
bioconcentration  of  TBP  in  aquatic 
organisms.  All  these  studies  used 
nominal  TBP  concentrations  or  static 
test  conditions,  except  the  studies 
conducted  by  Geiger  et  al.  and  the 
Analytical  Bio  Chemistry  Laboratories. 
Inc.  (Ref.  26  and  49)  which  used 
measured  TBP  concentrations  and  How- 
through  conditions.  The  following  Table 
1  is  a  summary  of  the  studies: 


Table  1— Aquatic  Toxicity  and  Bioconcentration  of  TBP 


Organism 


Chlorella  emersonH. 
Daphnia  magna 

Fathead  minnow 


Test 
days 


Test  value 


(Ref. 
No.) 


EC50=5-10mg/L., 
EC50=5.8mg/L..., 
LC50=9.0  mg/L...„ 
LC50  =  12.8mg/L™ 
LC50  =  3.7mg/L..... 

LC50=2.1  mg/L 

LC60=8.0  mg/L 


30 
47 
48 
56 
56 
56 
26 
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Table  1— JtoUATic  Toxicitv  and  BrocoNceNTRATioN  of  TBP-4Dontinued 


Organisni 


KiKAth__.. 
GoMfisii.... 
Zebrafish. 


Rainbow  trout.. 


Zebrafish... 


Goldfish... 
KiHifisb...„ 


...1 


Test 
days 


4 

4 

4 

4 

4 

4 

4 

4 

4 

10 

46 

4 

4 

36 


Test -value 


LCS0=11.0Tng/L 

iLC50=64  mg/L 

LCSO=flJBmg/L. — 

LC50=re.B  mg/l 

LC50=1 1.4(1^/1 — 
LC50=  10-14  mg/L. 

LC50=5-9Tng/L 

LCS0=8.2  mg/L.. 


EPA  carefully  analyzed  the  available 
acute  toxicity  data  and  concluded  the 
following:  (1)  Chlorella  is  a  relatively 
insensitive  species  of  alga  compared  to 
Selenastrum  and  testing  in  Selenastnim 
will  provide  more  usefd  data;  (2) 
available  data  with  D.  magna,  while 
generated  by  methods  unacceptable  for 
TBP.  suggest  a  time  dependent  acute 
toxicity  that  may  indicate  cumulative 
toxicity,  toxicity  of  a  byproduct  that 
would  not  be  removed  from  static  test 
systems,  or  potential  chronic  toxicity;  |3) 
while  all  of  the  4-day  fishLCSO  values, 
including  (hose  conducted  under  flow- 
through  conditions,  are  very  similar 
(within  a  factor  of  3),  it  is  reasonable  to 
require  a  flow-through  test  with  rainbow 
trout  to  provide  more  reliable  data  to 
assess  the  potential  hazard  of  TBP. 

The  logic  for  requiring  flow-through 
tests  for  TBP  is  based  on  biodegradation 
potential  and  hydrophobicity  of  TBP. 
Available  data  show  that  after  4  days' 
incubation  in  river  water  containing  a 
relative^  low  concentration  of  THP- 
unacclimated  bacteria,  at  least  10 


LC50=  1 1 .0  rag/L _... 

Tox  ■nwestiold=13.5  mg/L.. 
Tox  Threshold =8.3  mg/L... 

BCF=7 

BCF=30 

BCF  =21-35 


(Reff. 
•No.) 


26 
49 
50 
ISO 
56 
47 
SI 
30 
52 
66 
^ 
50 
50 
29 


percent  oTTBP  was  biodegraded  [Unit 
1I.H.).  This  susceptibility  to 
biodegradation  and  TBP's  relative 
hydrophobicity  indicate  that  flow- 
through  testing  would  better  provide  for 
continuous  exposure  to  a  relatively 
constant  TBP  concentration  than  static 
or  renewal  systems.  Static  tests  on  such 
compounds  may  underestimate  toxicity. 
EPA  concludes  that  most  of  the  acute 
toxicity  data  listed  in  Table  1  are  not 
su^icient  to  reasonably  determine  or 
predict  the  acute  toxicity  of  TBP  to 
daphnids,  gammarids,  rainbow  trout,  or 
algae. 

TBP's  hefbrcidal  properties  for 
terrestrial  plants  were  tested  with 
various  seedlings  (sweet  com, 
cucumber,  cotton,  lima  bean,  tobacco, 
and  tomato).  The  seedlings  were  dipped 
in  0.5  and  5.0  percent  water  solutions  of 
TBP  ffrequency  of  dipping  not  given). 
Within  1  week,  all  TBP-treated  plants     . 
were  severely  injured  or  dead  (Ref.  25). 

This  study  makes  no  provision  for  the 
determination  of  concentration  of  free 
TBP,  metaboHtes,  and  soluble  and 


bound  residues  in  pooled  plant  organs 
and  pooled  whole  plants.  Therefore, 
EPA  concludes  that  the  above  data  are 
not  sufficient  to  reasonably  determine  or 
predict  plant  uptake  and  translocation 
of  TBP. 

2.  Chronic  Toxicity 

No  information  was  found  on  the 
chronic  toxicity  of  TBP  to  aquatic  or 
terrestrial  organisms. 

H.  Chemical  Fate 

TBP  is  expected  to  partition  to  the 
aquatic  and  sediment  environments. 
Available  data  suggest  that  TBP  is 
substantially  biodegraded  in  aerobic, 
but  not  anaerobic  eavironments.EPA 
considers  these  data  adequate  to 
determine  or  predict  aerobic  £knd 
anaerobic  biodegradation.7\n  adequate 
measurement  oTlogKow  is  also 
available  (Ref.  13).  The  following  Table 
2  shows  the  biodegradability  data  of 
TBP. 


[ 


ABLE  2.— aoeeewADABiuTv  OF  TributvlT»hosphate 


Test 


Test- 
days 


OECO  301 C  (TBP  loss) 

OeC0  301D(BOD) 

OECO  301 E  (DOC  Loss) 

SCAS' 


SCAS 

River  dw-away 

Ultimate  biodegradation. 


Anaerobic  biodegradation  (TBP  loss) . 


Sen»Continuous  Activated  Sludga 


28 

28 

28 

91 

147 

4 

7 

7 

26 

7 

J30 


Test  value 


77% 

92% 

89% - 

96%  @  3  mg/L/day 

56±  21%  @  13  mg/L/day. 

10% 

100% 


(Ref. 
No:) 


1%  of  theoretical  COi  at  20  mg/l 

3%  of  theoretical  COi  at  20  mg/L 

30%  of  theoretical  COi  at  19.4  mg/L. 
91%  of  theoretical  COt  at  19.4  mg/L. 
0% " 


47 

54 

«4 

8 

8 

8 

8 

8 

8 

8 

8 

28 
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As  noted  by  the  ITC.  the  ubiquitous 
environmental  appearance  of  TPB  at 
various  concentrations  (see  Unit  II.D.) 
may  mean  that  it  is  not  effectively 
degraded  below  some  threshold 
concentration  or  that  the  continuous 
release  of  TBP  into  the  environment 
leads  to  some  low-level  equilibrium 
concentration  reflecting  both  input  and 
removal  processes  (51  FR  18369). 

III.  Findings 

EPA  is  basing  its  proposed  health 
effects  testing  for  TBP  on  the  authority 
of  sections  4(a)(1)  (A)  and  (B)  and 
environmental  effects  testing  on  the 
authority  of  section  4(a)(1)(B)  of  TSCA. 

A.  Findings  Under  TSCA  Section 
4(a)(1)(A) 

1.  Health  Effects 

EPA  finds  that  the  manufacture, 
processing,  use,  and  disposal  of  TBP 
may  present  an  unreasonable  risk  of 
injury  to  human  health  due  to 
potentially  significant  levels  of 
occupational  and  general  population 
exposure  as  discussed  in  Unit  lI.E.,  and 
to  its  potential  to  cause  oncogenicity, 
neurotoxicity,  and  dermal  sensitization 
based  on  available  animal  studies  (see 
Unit  II.F.). 

The  finding  of  potential  oncogenicity 
risk  is  based  on  two  reports  of 
hyperplasia  of  the  urinary  bladder 
epithelium  in  rats  after  oral 
administration  of  TBP  (Refs.  22  and  23). 
Although  all  hyperplasia  does  not 
necessarily  lead  to  neoplasia, 
hyperplasia  has  been  shown  to  be 
associated  with  tumor  development  with 
many  chemicals  (Unit  1I.F.8.)  (Ref.  34). 
The  data  suggest  that  TBP  may  be 
oncogenic,  but  are  derived  from  studies 
that  are  too  brief  to  adequately 
characterize  this  effect. 

The  finding  of  potential  neurotoxicity 
risk  is  based  on  uncoordination, 
anesthesia,  weakness,  and  respiratory 
failure  in  rats  after  injection  of  TBP  (Ref. 
16),  and  reduction  in  caudal  nerve 
velocity  and  retraction  of  Schwann  cell 
processes  surrounding  sciatic  nerve 
fibers  in  rats  after  the  administration  of 
90.4  percent  TBP  by  gavage  (Ref.  17). 

The  finding  of  potential  dermal 
sensitization  risk  is  based  on  the 
sensitization  of  6  out  of  14  guinea  pigs 
exposed  to  TBP  (Ref.  32). 

For  the  reasons  stated  in  Unit  II.,  EPA 
also  finds  that  available  data  are 
insufficient  to  reasonably  determine  or 
predict  the  oncogenicity,  neurotoxicity, 
and  dermal  sensitization  effects  from 
exposure  during  TBP's  manufacturer, 
processing,  use,  and  disposal.  The 
Agency  finds  that  testing  is  necessary  to 
develop  health  effects  data,  and 


believes  that  the  data  resulting  from 
these  test  requirements  will  be  relevant 
to  a  determination  that  the 
manufacturing,  processing,  use,  and 
disposal  of  TBP  does  or  does  not  present 
an  unreasonable  risk  of  injury  to  human 
health. 

2.  Environmntal  Effects 

EPA  finds  that  the  manufacturing, 
processing,  use.  and  disposal  of  TBP 
may  present  an  unreasonable  risk  of 
injury  to  the  envirormient  because  of  its 
release  to  the  environment  and  its 
potential  to  cause  lethality  in  terrestrial 
plants.  The  concern  for  potential  plant 
uptake  effects  is  based  on  a  study  in 
which  TBP  was  lethal  to  various 
seedlings  for  which  soluble  and  bound 
residues  in  the  plants  were  not 
measured  (Ref.  25).  Available  data  are 
insufficient  to  reasonably  determine  or 
predict  the  plant  uptake  and 
translocation  of  TBP  resulting  fit)m 
exposure  due  to  release  during  its 
manufacture,  processing,  use,  and 
disposal.  The  Agency  finds  that  testing 
is  necessary  to  develop  these  data.  EPA 
believes  that  the  data  resulting  from  this 
test  requirement  will  be  relevant  to  a 
determination  that  the  manufacturing, 
processing,  use,  and  disposal  of  TBP  do 
or  do  not  present  an  unreasonable  risk 
of  injury  to  the  environment. 

B.  Findings  Under  TSCA  Section 
4(a)(1)(B) 

1.  Health  Effects 

EPA  finds  that  TBP  is  produced  in 
substantial  quantities,  and  that  there  is 
or  may  be  significant  occupational  and 
general  population  exposure  from  its 
manufacture,  processing,  use,  and 
disposal  (see  Unit  lI.E.).  From  6  to  9 
million  pounds  of  TBP  was  produced  in 
the  U.S.  in  1985  (Ref.  45).  According  to 
the  NOHS,  (1972-1974),  33,555  workers 
are  potentially  exposed  to  TBP; 
according  to  the  NOES  (1981-1983), 
12,111  nonaircraft  workers  are 
potentially  exposed;  and  according  to 
the  BLS  (1986),  there  are  15,000 
nonengine  aircraft  mechanics 
potentially  exposed  (largest  potential 
exposure  group)  (Unit  lI.E.).  Although 
the  major  exposure  route  is  thought  to 
be  dermal,  the  detection  of  TBP  in 
drinking  water  in  the  U.S.  and  in 
Canadian  drinking  water  taken  ftt)m  the 
Great  Lakes  indicates  the  possibility  of 
human  exposure  by  the  oral  route  (Unit 
II.D.)  to  substantial  numbers  of  people  in 
the  general  population. 

TBP's  major  use  as  an  ingredient  in 
aircraft  hydraulic  fluid  creates  the 
possibility  of  dermal  exposure  of  15,000 
aircraft  mechanics  (Unit  II.E.1.)  at 
significant  levels.  TBP  is  also  used  in 


extraction  and  separation  processes  for ' 
various  metals,  in  textile  sizers,  inks, 
and  lacquers,  and  as  a  plasticizer.  It  has. 
several  minor  uses,  for  example,  the 
splitting  of  viruses  (Unit  II.C).  Although 
some  of  these  uses  are  highly 
automated,  the  other  uses  may  result  in 
exposure  of  a  substantial  number  of 
industrial  workers. 

Available  data  are  insufTicienf  to 
reasonably  determine  or  predict  the 
neurotoxicity,  developmental  toxicity, 
reproductive  and  fertility  effects, 
mutagenicity,  oncogenicity,  dermal 
sensitization,  and  oral/dermal 
pharmacokinetics  of  TBP  resulting  from 
exposure  during  its  manufacture, 
processing,  use,  and  disposal.  The 
Agency  finds  that  testing  is  necessary  to 
develop  health  effects  data.  EPA 
believes  that  the  data  resulting  from 
these  test  requirements  will  be  relevant 
to  a  determination  that  the 
manufacturing,  processing,  use,  and 
disposal  of  TBP  do  or  do  not  present  an 
unreasonable  risk  of  injury  to  human 
health. 

2.  Environmental  Effects 

EPA  finds  that  TBP  is  produced  in 
substantial  quantities  (6  to  9  million 
pounds  in  1985  (Ref.  45)).  It  enters  or 
may  reasonably  be  anticipated  to  enter 
the  environment  in  substantial 
quantities  during  manufacture, 
processing,  use,  and  disposal,  as 
evidenced  by  its  detection  in  surface 
water,  sediment,  and  groundwater  (see 
Unit  II.D.).  EPA  believes  that  the  low 
concentration  of  TBP  detected  in  or 
released  to  the  environment  at 
numerous,  widely-dispersed  locations 
suggest  that  the  total  quantity  released 
to  the  environment  is  substantial  (see 
Unit  II.D.).  EPA  believes  that  for 
chemicals  with  substantial  production 
and  ubiquitous  environmental 
distribution,  reliable  data  should  be 
developed  to  assess  their  toxicity  and 
persistence.  Available  data  are 
insufficient  to  reasonably  determine  or 
predict  TBP's  pcute  effects  on  aquatic 
algae,  fish,  and  invertebrates,  and 
chronic  effects  on  fish  and  aquatic 
invertebrates  (free  swimming  and  in 
sediment).  The  Agency  finds  that  testing 
is  necessary  to  develop  environmental 
effects  data,  and  believes  that  the  data 
resulting  from  these  test  requirements 
will  be  relevant  to  a  determination  that 
the  manufacturing,  processing,  use,  and 
disposal  of  TBP  does  or  does  not  present 
an  unreasonable  risk  of  injury  to  the 
environment. 

The  ITC  recommended  terrestrial 
invertebrate  testing  for  TBP.  EPA  is 
considering  possible  test  species  and 
methods  for  such  testing  but  has  not  yet 


«adend 
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determined  the  best  approach  to  testing 
for  this  effect  under  TSCA  section  4.  The 
Agency  is  soliciting  public  comments  on 
this  issue  (see  Unit  V.)  and  is  not 
proposing  the  testing  at  this  time. 

3.  Chemical  Fate 

EPA  finds  that  TBP  is  produced  in 
substantial  quantitites  (61o  9  million 
pounds  in  1965  (Ref.  45)].  It  enters  or 
may  reasontrbly  be  anticipated  to  enter 
the  environment  in  substantial 
quantities  during  manufacture, 
processing,  use,  and  disposal,  as 
evidenced  by  its  detection  in  surface 
water,  sediment,  and  groundwater  (see 
Unit  II.D.).  Available  data  are 
insufficient  to  reasonably  determine  or 
predict  TBP's  vapor  pressure  at  25  "C, 
log  Koc,  and  hydrolysis  rate.  Vapor 
pressure  data  at  25  'C  are  needed  to 
estimate  a  reliable  He  for  TBP.  Data  on 
log  Koc  are  needed  to  estimate  the 
sorption  of  TBP  to  soil  and  sediments. 
Finally,  iiydroly sis  rate  data,  which 
complement  the  biodegradation  data, 
are  needed  to  estimate  the  persistence 
of  TBP  in  aquatic  systems.  EPA  believes 
that  the  data  resulting  from  these  test 
requirements  will  be  relevant  to  a 
detennination  that  the  manufacturing. 
processing,  use,  and  disposal  of  TBP 
does  or  does  not  present  an 
unreasonable  risk  of  injury  to  the 
environment. 


IV.  Proposed  Rule 

A.  Proposed  Testing  and  Test  Standerrds 

On  the  basis  of  the  information 
presented  in  Unit  U  and  the  flndings  set 
forth  in  Unit  III  of  this  preamble,  EPAiis 
proposing  health  and  environmental 
effects  testing  for  TBP.  The  tests  are 
proposed  to  be  conducted  in  accordance 
with  EPAs  TSCA  Good  Laboratory 
Practice  Standards  in40  CFR  Part  792 
and  specific  TSCA  test  guidelines  in  40 
iCFR  Parts  795,  796.  797,  and  796,  and 
other  published  test  methods  as 
specified  in  the  proposed  rule  for  TBP. 

The  oral/dermal  pharmacokinetic  test 
guideline  proposed  in  §  798.7470  is 
revised  and  recodified  in  Part  795  as 
section  fi  795.226  Oral/dermal 
pharmacokinetic  test.  For  the  purpose  of 
this  test  rule,  these  guidelines  are  being 
proposed  as  the  test  standards  that  must 
be  met  by  the  test  sponsors.  The  route  of 
administration  of  I^P  for  all  tests  would 
be  oral  unless  otherwise  specified.  Data 
reeulting  from  these  tests  will  assist  the 
Agency  in  conducting  health  and 
environmental  risk  assessments  for  TBP. 

Final  revisions  to  the  TSCA  test 
guidehnes  were  published  in  the  Federal 
Regiitar  of  May  20, 1967  (52  FR 19056); 
the  Agency  is  propaaing  that  these 


revised  test  guidelines  be  adopted  as 'the 
test  standards  for  TBP. 

The  TSCA  test  guidelines,  proposed 
modifications,  and  other  cited  test 
guidelines  discussed  below  specify 
generally  accepted  minimal  conditions 
for  determining  toxicities  and  properties 
of  substances  such  as  TBP  to  which 
human,  aquatic,  and  terrestrial  life  are 
expected  to  be  exposed.  Conducting  the 
required  studies  in  accordance  with 
these  TSCA  guidelines  will  help  ensure 
that  tiie  test  results  are  reliable  and 
adequate. 

The  Agency's  review  «jf  Ihe  TSCA 
Test  Guidelines,  which  occurs  on  a 
yearly  basis  according  to  the  process 
described  at  47  PR  41857  (September  22, 
1982),  has  found  no  reason  to  conclude 
that  these  protocols  need  to  be  modified 
significantly. 

1.  Health  Ejects 

The  acute  neurotoxicity  testing  and 
neurobefaavioral  toxicity  evaluation 
would  Gonsiat  of  the  functional 
observation  battery  as«pecified  in  40 
CFR  796.6050.  modified  in  proposed 
S  7994360(c)(l)(i)(A)(2),  and  the  motor 
activity  test  as  specified  in  40  CFR 
798.5200,  as  modified  in  proposed 
I  799.4360(a)(l)(i)(B)(2).  To  assess  the 
effects  of  repeated  long-term  exposures 
to  TBP.  the  Agency  is  proposing  a 
subchronic  (90-day)  neurotoxicity  and 
neurobehavioral  toxicity  evaluation 
consisting  of  a  neuropathologic 
evaluation  of  tissues  perfused  in  situ  as 
specified  in  40  CFR  798.6400,  as 
modified  in  proposed 
§  7994360(c)(l){i)(C)(2). 

To  assess  the  developmerrtal  effects  of 
TBP,  the  Agency  is  proposing  that 
testing  be  conducted  by  gavage 
according  1o  the  guidelines  at  40  CFR 
796.4900,  as  modified  in  proposed 
§  799.4360  (c)(2)(i)(B). 

To  assess  the  reproductive  and 
fertility  effects  of  TBP,  the  Agency  is 
proposing  that  testing  be  conducted 
according  to  the  guidelines  at  40  CFR 
798.47B0,  as  modified  in  proposed 
§  7994360(c)(3){i){B)(i)(B). 

To  assess  the  mutagenic  effects  of 
TBP,  the  Agency  is  proposing  that 
testing  be  conducted  in  tiers.  First-tier 
testing  would  consist  of  the  detection  of 
gene  mutation  in  somatic  cells  in  culture 
using  the  test  guidelines  at  40  CFR 
796.5300,  an  in  vitro  mammalian 
cytogenetics  test  using  the  test 
guidelines  at  40  CFR  796.5375,  and  an  in 
vivo  mtmimaiiian  bone  marrow 
cytogenetics  chromosomal  analysis  teSt 
using  the  test  guidelines  at  40  CFR 
798.5385,  as  modified  in  proposed 
§  79B4380  (c)(5)(i)(B)(2);  second-'tier 
testing  would  consist  of  a  sex-linked 
recessive  lethal  assay  in  Drosophila 


/ne'/onqgoster  using  the  test  guidelines  at 
40  CFR  798:5275,  as  modified  in 
proposed  5799.4360  (c)(4)(iKB)(2),  and  a 
rodent  dominant  lethal  test  using  the 
test  guidelines  at  40  CFR  798.5450;  and 
third-tier  testing  will  consist  of  a  mouse 
visible  specific  locus  test , using  the  test 
guidelines  at  40  CFR  796.5200  andxodent 
heritable  translocation  test  using  the 
test  guidelines  at  40  CFR  798.5460,  and 
as  modified  in  proposed  §  7994380 
(c)(5)(i)(D)(2). 

Unless  the  results  of  thcigene 
mutation  in  somatic  cells  in  culture  are 
negative,  a  sex-tlinked  recessive  lethal 
test  in  Drosophila  melanogaster  would 
be  required.  Positive  results  in  the  sex- 
linked  recessive  lethal  test  would  trigger 
the  requirement  for  conducting  a  mouse 
visible  specific  locus  (MV9L)  test.  EPA 
believes  that  the  MVSL  is  necessary, 
when  these  lower-tier  tests  are  positive, 
to  establish  definitively  whether  a 
substance  is  capable  of  eliciting 
heritable  gene  mutations.  Under  the 
approach  proposed,  EPA  would  consider 
the  positive  results  in  the  lower-tier 
tests  in  a  public  program  review, 
together  with  other  relevant  information, 
during  Kvhich  intereated  persons  would 
be  able  to  give  their  views  to  the 
Agency.  If,  after  the  review,  EPA 
determined  that  the  MVSL  w£w  still 
appropriate,  EPA  would  notify  the  test 
sponsors  by  letter  or. Fedotal Register 
notice  that  they  must  conduct  the  test.  Jf 
EPA  determined  that  the  test  was  no 
longer  necessary.  EPA  would  propose  to 
amend  the  rule  to  delete  the  test 
requirement. 

Other  test  rules  have  included  the  . 
requirement  tfor  the  MVSL,  including 
those  for  the  C9  aromatic  hydrocarbon 
fraction  (50  PR  20662), 
diethylenetriamine  (50FR  21398),  and 
four  fluoroalkeneB  (52  F»  21516).  EPA 
based  the  requirement  in  those  rules,  in 
part,  on  information  and  assumptions 
about  the  cost  of  conducting  the  test  and 
the  availability  of  laboratories  capable 
of  performing  the  test.  The  information 
and  assumptions  have  since  proven  to 
be  incorrect.  Accordingly,  EPA  is  in  the 
process  of  reexamining  the  MVSL 
requirement  for  all  those  chemical 
substances  for  which  the  MVSL  has 
been  required  or  proposed  to  be 
required.  In  particular  EPA  is  reviewing 
whether  any  laboratories  are  available 
to  perform  the  "MVSL  for  industry  in 
accordance  with  the  TSCA  Good 
Laboratory  Practice  Standards  at  40 
CFR  part  792  and  the  cost  of  such 
testing.  EPA  is  also  reviewing  possible 
alternative  tests  to  the  MVSL  for  which 
costs  may  be  lower  or  laboratory 
availabiltty-may  bemore  certain. 
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Once  EPA  completes  its  evaluation  of 
this  additional  information.  EPA  will 
publish  a  notice  in  the  Federal  Register 
concerning  the  MVSL  for  TBP  and  other 
substances  subject  to  proposed  and  final 
TSCA  section  4  test  rules.  This  notice 
will  provide  up-to-date  information  on 
the  cost  of  MVSL  testing,  availability  of 
laboratories  to  perform  the  MVSL,  and 
possible  alternative  tests  to  the  MVSL 
together  with  their  costs  and  laboratory 
availability.  The  notice  will  also  address 
EPA's  intentions  about  any  changes  to 
the  MVSL  requirements  in  the  various 
test  rules  and  will  provide  an 
opportunity  for  public  comment.  If,  after 
this  exercise,  EPA  concludes  that  the 
MVSL  is  appropriate  for  TBP,  EPA  will 
include  the  MVSL  requirements  with 
any  appropriate  modifications  in  the 
final  rule. 

Should  the  gene  mutation  in  somatic 
cells  test  prove  negative,  no  further 
gene-mutation  tests  would  be  required. 
If  the  sex-linked  recessive  lethal  test  is 
negative,  no  further  gene-mutation  tests 
would  be  required  of  TBP. 

If  the  results  of  the  in  vitro 
mammalian  cytogenetics  test  are 
negative,  an  in  vivo  mammalian  bone 
marrow  cytogenetics,  chromosomal 
analysis  test  would  be  required.  Unless 
the  results  of  this  in  vivo  test  are 
negative,  a  rodent  dominant  lethal  test 
would  be  required.  A  positive  result  in 
this  rodent  dominant  lethal  test  would 
trigger  the  requirement  that  a  heritable 
translocation  test  be  conducted.  Should 
the  in  vivo  mammalian  cytogenetics  test 
results  prove  negative,  no  further 
chromosomal  effects  testing  would  be 
required.  If  the  dominant  lethal  test  is 
negative,  no  further  chromosomal  effects 
testing  would  be  required  for  TBP. 

Under  this  proposed  rule,  if  the  result 
of  the  second-tier  rodent  dominant 
lethal  test  was  positive,  EPA  would  hold 
a  public  program  review  before  industry 
would  be  required  to  initiate  the  third- 
tier  heritable  translocation  test  (see  Unit 
IV.D.).  The  public  would  participate  in 
this  program  review  either  by  submitting 
written  comments  or  commenting  during 
a  public  meeting.  Request  for  public 
comment  or  notification  of  a  public 
meeting  would  be  published  in  the 


Federal  Register.  Should  EPA  determine, 
from  the  available  weight  of  evidence, 
that  proceeding  to  the  heritable 
translocation  test  was  no  longer 
warranted,  the  Agency  would  propose  to 
repeal  this  testing  requirement  and,  after 
public  comment,  issue  a  final 
amendment  to  rescind  this  requirement. 
EPA  would  notify  the  test  sponsors  by 
certified  letter  or  Federal  Register 
notice,  following  the  public  program 
review  of  all  the  then  existing  data  for 
TBP,  if  the  heritable  translocation  test 
must  be  performed.  EPA  would  also 
conduct  internal  program  reviews  of  the 
reports  of  the  gene  mutations  in  somafic 
cells  in  culture  assay,  the  in  vitro 
mammalian  bone  marrow  cytogenetics 
test,  and  the  in  vivo  mammalian  bone 
marrow  cytogenetics  test  and  other 
available  mutagenicity  data  to  evaluate 
whether  the  sex-linked  recessive  lethal 
and  the  rodent  dominant  lethal  tests 
have  been  triggered. 

For  a  more  detailed  discussion  of 
mutagenicity  tiered  testing  and  public 
program  review  procedures,  see  EPA's 
final  test  rule  for  the  Ce  aromatic 
hydrocarbon  fraction  published  in  the 
Federal  Re^uter  of  May  17. 1985  (50  FR 
20662). 

In  order  to  assess  the  oncogenic 
effects  of  TBP.  the  Agency  is  proposing 
that  testing  be  conducted  according  to 
the  guidelines  at  40  CFR  789.3300  in 
Sprague-Dawley  rats  and  in  mice  via  the 
oral  route  of  administration  and  as 
modified  in  40  CFR  (c)(6). 

To  assess  the  dermal  sensitization 
effects  of  TBP.  the  Agency  is  proposing 
that  testing  be  conducted  according  to 
the  guidelines  at  40  CFR  798.4100. 

For  the  Agency  to  extrapolate  the  oral 
route  of  administrafion  of  TBP  in  the 
tests  described  above  and  the  dermal 
route,  which  is  thought  to  be  a  primary 
route  of  human  exposure,  the  Agency  is 
proposing  an  oral/dermal 
pharmacokinetic  test  with  TBP  to 
examine  absorption,  distribution, 
metabolism,  and  excretion.  The  Agency 
is  proposing  that  testing  be  conducted 
according  to  the  guidelines  being 
proposed  under  §  795.228.  The  decision 
to  require  most  testing  of  TBP  by  the 
oral  route  is  based  on  the  results  of 


dermal  irritation  tests  showing  TBP 
effects  to  range  from  irritating  to 
corrosive  (Unit  II.F.1.).  Moreover,  dermal 
application  of  the  corrosive  TBP  could 
stress  the  test  animals,  which  may 
distort  test  results.  TBP  is  well  tolerated 
by  the  oral  route  (Unit  II.F.). 

EPA  is  not  proposing  the  renal  effects 
test  reconmiended  by  the  ITC.  Acute 
and  subacute  oral  studies  by  Mitomo  et 
al  (Ref.  9)  showed  kidney  tubule  damage 
in  rats  and  mice.  However,  two  oral 
subchronic  rat  studies  of  90  days  and 
126  days  showed  no  kidney  damage 
even  at  dosages  higher  than  the  Mitomo 
studies  (Ref.  22  and  23).  EPA  believes 
that  there  are  adequate  data  available 
to  assess  the  effects  of  TBP  on  kidney 
tubules. 

2.  Environmental  Effects 

EPA  is  proposing  environmental 
effects  tesfing  to  determine  the  toxicity 
of  TBP  to  an  alga,  a  fish,  aquatic 
invertebrates,  and  terrestrial  plants:  (1) 
Selenastrum  capricomutum,  in 
accordance  with  the  test  guidelines  at  40 
CFR  797.1050  as  modified  in  proposed 
§  799.4360  (d)(l){i)(B);  (2)  rainbow  trout 
in  accordance  with  the  guidelines  at  40 
CFR  797.1400,  as  modified  in  proposed 
§  799.4380(d)(2)(B);  (3)  daphnids  in 
accordance  with  the  guidelines  at  40 
CFR  797.1300,  and  as  modified  in 
proposed  S  799.4360(d)  (3)(B);  (4) 
gammarids  in  accordance  with  the 
guidelines  at  40  CFR  797.1310,  and  as 
modified  in  proposed  §  799.4360(d) 
(4)(B);  and  (5)  plant  uptake  and 
translocation  in  accordance  with  the 
guidelines  at  40  CFR  797.2850.  Only  one 
test  species,  rainbow  trout,  is  proposed 
for  the  fish  acute  toxicity  test  because 
an  acute  test  for  the  fathead  minnow  is 
available  and  adequate  in  combination 
with  the  testing  required  for  the  rainbow 
trout  for  purposes  of  assessing  the  acute 
toxicity  of  TBP  to  fish  (see  Unit  II.G.). 
All  the  acute  aquatic  toxicity  data  from 
these  tests  will  be  used  to  determine 
whether  chronic  aquatic  testing  is 
necessary  according  to  the  testing 
scheme  presented  in  the  following 
figure: 

BtLUNG  CODE  6460-60-M 


43356 


Federal  Register  /  Vol.  52,  No.  218  /  Thursday.  November  12, 1987  /  Proposed  Rules 


Figure — PROPOSED  DECISION  LOGIC  FOR  DEVELOPING 
ENVIRONMENTAL  EFFECTS  DATA 
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EPA  believes  that  for  chemicals  with 
substantial  production  and  ubiquitous 
environmental  distribution,  reliable  data 
should  be  developed  to  assess  their 
toxicity  and  persistence.  The  Agency 
also  believes  that,  for  widely  distributed 
chemicals  such  as  TBP.  hazard-based 
decision  criteria  should  be  applied  to  the 
data  to  determine  the  need  to  conduct 
further  testing  (see  Figure).  The  Agency 
believes  it  is  inaiqnopriate  to  use 
integrated  decision  criteria  (i.e..  criteria 
based  on  predicted  environmental 
concentrations)  for  these  chemicals 
because  where  their  occurrence  appears 
to  be  widespread  it  may  be  very  difficult 
to  calculate  reliable  predicted 
environmental  concentrations. 

Therefore,  EPA  is  proposing  that  if 
any  of  the  results  of  acute  aquatic 
toxicity  tests  satisfy  the  criteria 
specified  in  the  Figure,  the  following 
chronic  tests  shall  be  conducted:  (1)  The 
invertebrate  Daphnia  life-cycle  test  in 
accordance  with  the  guidelines  at  40 
CFR  797.1330,  as  modified  in  proposed 
I  799.4360(d)(5)(B);  (2)  early-life  stage 
toxicity  to  fish  using  the  fish  with  the 
lower  LC50  value  in  accordance  with  the 
guidelines  at  40  CFR  797.1600,  as 
modified  in  proposed  §  799.4360 
(d)(6)(B);  and  (3)  a  benthic  sediment 
invertebrate  bioassay  with  the  midge, 
Chironomous  tentans  (if  TBP's  measured 
log  Koc  satisfies  the  log  Koc  criterion  in 
the  Figure),  using  three  different  TBP- 
containing  clean,  freshwater  sediments 
having  low,  medium,  and  high  organic 
carbon  content,  using  the  test  method  by 
Adams  et  al.  (Ref.  31).  This  test  is 
modified  in  proposed  §  799.4360 
(d)(7)(B). 

3.  Chemical  Fate 

EPA  is  proposing  measuring  the  vapor 
pressure  of  'TOP  at  25  *C  in  accordance 
with  the  test  guidelines  at  40  CFR 
796.1950.  measuring  the  sediment  and 
soil  adsorption  isotherm  and  calculating 
log  Koc  in  accordance  with  the  test 
guidelines  at  40  CFR  796.2750  (EPA  will 
provide  the  soil  (2)  and  sediments  (2) 
samples),  and  measuring  the  hydrolysis 
rate  in  accordance  with  the  test 
guidelines  at  40  CFR  796.3500. 

B.  Test  Substance 

EPA  is  proposing  that  TBP  of  at  least 
99  percent  purity  be  used  as  the  test 
substance;  TBP  of  this  purity  is 
commercially  available.  EPA  has 
specified  a  relatively  pure  substance  for 
testing  because  the  Agency  is  interested 


in  evaluating  the  effects  attributable  to 
TBP  itself. 

C.  Persons  Required  To  Test 

Section  4(b)(3)(B)  specifies  that  the 
activities  for  which  the  EPA  makes 
section  4(a)  findings  (manufacture, 
processing,  distribution,  use,  and/or 
disposal)  determine  who  bears  the 
responsibility  for  testing.  Manufacturers 
and  persons  who  intend  to  manufacture 
the  chemical  are  required  to  test  if  the 
findings  are  based  on  manufacturing 
("manufacture"  is  defined  in  section  3(7) 
of  TSCA  to  include  "import"). 
Processors  are  required  to  test  if  the 
findings  are  based  on  processing.  Both 
manufacturers  and  processors  are 
required  to  test  if  the  findings  are  based 
on  distribution,  use.  or  disposal. 

Because  EPA  has  found  that  there  are 
insufficient  data  and  experience  to 
reasonably  determine  or  predict  the 
effects  of  the  manufacture,  processing, 
use,  and  disposal  of  TBP  on  human 
health  and  the  environment,  EPA  is 
proposing  that  persons  who 
manufacture  and/or  process,  or  who 
intend  to  manufacture  and/or  process 
TBP  other  than  as  an  impurity,  at  any 
time  frt)m  the  effective  date  of  the  final 
test  rule  to  the  end  of  the  reimbursement 
period,  be  subject  to  the  testing 
requirements  contained  in  this  proposed 
rule.  While  EPA  has  not  identified  any 
manufacturers  of  TBP  as  a  byproduct, 
such  persons  would  be  covered  by 
requirements  of  this  proposed  test  rule. 
The  end  of  the  reimbursement  period 
will  be  5  years  after  the  last  final  report 
is  submitted  or  an  amount  of  time  after 
the  submission  of  the  last  final  report 
required  under  the  test  rule  equal  to  that 
which  was  required  to  develop  data,  if 
more  than  5  years. 

Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  a  test  rule  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  manufacturers 
or  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or  a 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf. 
Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  EPA  for  an 
exemption  from  the  requirement.  EPA 
promulgated  procedures  for  applying  for 
TSCA  section  4(c)  exemptions  in  40  CFR 
Part  790  which  would  apply  to  this  test 
rule. 


Manufacturers  (including  importers) 
subject  to  a  final  test  rule  are  required  to 
submit  either  a  letter  of  intent  to 
perform  testing  or  an  exemption 
application  within  30  days  after  the 
effective  date  of  the  final  test  rule.  The 
required  procedures  for  submitting  such 
letters  and  applications  are  described  in 
40  CFR  Part  790. 

Processors  subject  to  a  final  rule, 
unless  they  are  also  manufacturers,  are 
not  to  be  required  to  submit  letters  of 
intent  or  exemption  appUcations,  or  to 
conduct  testing  unless  manufacturers 
fail  to  submit  notices  of  intent  to  test  or 
later  fail  to  sponsor  the  required  tests. 
The  Agency  expects  that  the 
manufacturers  will  pass  an  appropriate 
portion  of  the  costs  of  testing  to 
processors  through  the  pricing  of  their 
products  or  reimbursement  mechanisms. 
If  manufacturers  perform  all  the 
required  tests,  processors  will  be 
granted  exemptions  automatically,  if 
manufacturers  fail  to  submit  notices  of 
intent  to  test  or  fail  to  sponsor  all  the 
required  tests,  the  Agency  will  publish  a 
separate  notice  in  the  Federal  Register 
to  notify  processors  to  respond:  this 
procedure  is  described  in  40  CFR  Part 
790. 

EPA  is  not  proposing  to  require  the 
submission  of  equivalence  data  as  a 
condition  for  exemption  from  the 
proposed  testing  for  TBP.  As  noted  in 
Unit  IV.B,  EPA  is  interested  in 
evaluating  the  effects  attributable  to 
TBP  itself  and  has  specified  a  relatively 
pure  substance  for  testing. 

Manufacturers  and  processors  subjer.t 
to  the  final  test  rule  would  comply  with 
the  test  rule  development  and 
exemption  procedures  in  40  CFR  Part 
790  for  single-phase  rulemaking. 

D.  Reporting  Requirements 

EPA  is  proposing  that  all  data 
developed  under  this  rule  be  reported  in 
accordance  with  its  TSCA  Good 
laboratory  Practice  (CLP)  standards 
which  appear  in  40  CFR  Part  792. 

In  accordance  with  40  CFR  Part  790 
under  single-phase  rulemaking 
procedures,  test  sponsors  would  submit 
individual  study  plans  at  least  45  days 
prior  to  the  initiation  of  each  study. 

EPA  is  required  by  TSCA  section 
4(b)(1)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  The  Agency 
is  proposing  specific  reporting 
requirements  for  each  of  the  proposed 
test  standards  in  the  following  Table  3: 
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Table  3.— Reportjng  Requirements  for  TBP 


Test 


Functional  observational  battery  (acute  and  subchronic)  (§  798.6050). 

Motor  activity  (acute  and  subchronic)  (§  798.6200) 

Neuropathology  (§  798.6400) - 

Developmental  toxicity  (§  798  4900) ^ 

Reproduction  and  fertility  (§  798.4700). 


Detection  ot  gene  mutation  in  somatic  cells  (§  798.5300) 

In  vitro  mammalian  cytogenetics  (§  798.5375) 

In  vivo  mammalian  bone  marrow  cytogenetics  (§  798.5385) 

Sex-linked  recessive  lethal  in  Drosophila  melaonogaster  (§  798.5275) . 

Mouse  visible  specific  locus  test  (§  798.5200) 

Rodent  dominant  lethal  (§  798.5450) 

Rodent  heritable  translocation  (§  798.5460) 

Oncogenicity  (§  798.3300) ~ 

Dermal  sensitization  (§  798.4100) - 

Oral/Dermal  Pharmacokinetics  (§  795.228) .. 

AJgal  acute  toxicity  (§  797.1050) 

F'fSh  acute  toxicity  (§  797.1400) 

Daphnid  acute  toxicity  (§797.1300) „ 

Gammarid  acute  toxicity  (§  797.1310) 

Daphnid  chronrc  toxicity  (§  797.1330) 

Fish  early  Me  stage  toxicity  (§  797.1600) 

Benthic  sediment  Invertebrate  bioassay  Adartw  et  al.  Ref.  31  — 

Plant  uptake  and  translocation  (§  797.2850) 

Vapor  pressure  (§  797.1950) 

Sediment  and  soil  adsorption  isotherm  (§  796.2750) 

Hydrolysis  rate  §  796.3500 - 


Reporting 
deadlir>e 
(or  final 

report 
(months 
after  tt>e 
effective 

date  of 
final  rule, 
except  as 
IndKated  ' 


12 

12 

12 

12 

24 

6 

6 

14 

18 

'48 

26 

'25 

53 

6 

12 

9 

9 

9 

9 

21 

21 

21 

12 

6 

9 

6 


Number  of 

interim  (6- 

month) 

reports 

required 


1 

1 

1 

1 

3 

0 

0 

0 

1 

7 

1 

3 

8 

0 

1 

0 

0 

0 

0 

1 

1 

1 

1 

0 

0 

0 


X 


'  Reporting  deadline,  in  months,  cak:uiated  from  the  date  of  notification  of  the  test  sponsor  by  certified  letter  or  Federal 
that,  following  public  program  review  of  all  of  the  then  existing  data  for  TBP,  the  Agency  bas  determined  that  the  required 
performed. 


Register  notk;e 
testir>g  must  be 


TSCA  section  14(b)  governs  Agency 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  the  final  rule, 
the  Agency  will  publish  a  notice  of 
receipt  in  the  Federal  Register  as 
required  by  section  4(d). 

Persons  who  export  a  chemical 
substance  or  mixture  which  is  subject  to 
a  final  section  4  test  rule  are  subject  to 
the  export  reporting  requirements  of 
section  12(b)  of  TSCA.  Final  regulations 
interpreting  the  requirements  of  section 
12(b)  are  in  40  CFR  Part  707.  In  brief,  as 
of  the  effective  date  of  the  final  test  rule, 
an  exporter  of  TBP  must  report  to  EPA 
the  first  annual  export  or  intended 
export  of  TBP  to  any  one  country.  EPA 
will  notify  the  foreign  country 
concerning  the  test  rule  for  this 
chemical. 

V.  Issues  for  Comment 

This  proposed  rule  specifies  TSCA 
test  guidelines  and  published  methods 
as  the  test  standards  for  health  and 
environmental  effects  testing.  EPA  is. 


soliciting  comments  as  to  whether  the 
health  and  environmental  effects  test 
standards  are  appropriate  and 
applicable  for  the  testing  of  TBP.  Also 
regarding  the  testing  of  TBP,  EPA 
requests  comments  on: 

1.  The  reporting  times  for  the 
identified  health  and  ecological  effects 
tests. 

2.  An  appropriate  vehicle  for  TBP  in 
proposed  tests  which  will  not  interfere 
with  the  test  chemical  or  produce  toxic 
effects. 

3.  The  proposed  route  of 
administration.  Although  the  major 
occupational  exposure  route  for  TBP  is 
expected  to  be  dermal.  EPA  is  proposing 
the  oral  route  for  TBP  health  effects 
testing  and  a  requirement  for  oral/ 
dermal  pharmacokinetics  data.  The 
principal  reason  for  this  is  the  irritating 
e^ect  of  TBP  on  the  skin.  Such  irritation 
could  complicate  testing  by  the  dermal 
route. 

4.  Appropriateness  of  production  cost 
information. 


5.  Human  exposure  potential.  The 
variety  of  uses  of  TBP.  the  large  number 
of  sites  where  it  may  be  processed  and 
used,  and  the  documented  releases  to 
the  environment  from  industrial  sources 
suggest  that  there  may  be  ample 
opportunities  for  worker  exposure. 
However,  EPA  lacks  specific  use 
information  about  most  TBP 
applications.  Because  these  data  gaps     > 
introduce  considerable  luicertainty  into 
the  picture  of  occupational  exposure, 
EPA  plans  to  analyze  further  the 
exposure  basis  for  its  findings  for  human 
health  effects  testing  imder  sections 
4(a)(1)  (A)  and  (B)  before  promulgating  a 
final  rule.  To  assist  in  this.  EPA  is 
soHciting  specific  information  on:  (1) 
Concentrations  of  TBP  in  any  TBP- 
containing  products;  (2)  number  of 
workers  potentially  exposed  and 
frequency  anjl  duration  of  exposure, 
both  site-specific  and  industry-wide;  (3) 
measures  taken  to  reduce  or  eliminate 
worker  exposure  to  TBP,  and  whether 
such  measures  are  recommended  or 
required;  (4)  any  other  factors  relating  lo 
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worker  exposure.  EPA  also  requests 
information  on  the  presence  and 
concentrations  of  TBP  in  consumer 
products  such  as  paints  and  coatings. 

6.  Testing  the  acute  toxicity  of 
chemicals  to  terrestrial  invertebrates. 
The  rrC  recommended  testing  the  acute 
toxicity  of  TBP  to  terrestrial 
invertebrates.  Guidelines  for  developing 
such  data  are  available,  e.g.,  OECD  test 
guidelines  207,  "Earthworm,  acute 
toxicity  tests".  EPA  is  sohciting  public 
comments  on  terrestrial  invertebrate 
toxicity  testing  including:  (1)  Data  on  the 
relative  sensitivity  of  the  earthworm 
compared  to  other  terrestrial 
invertebrates,  (2)  recommendations  for 
terrestrial  invertebrate  species  that 
could  be  used  to  provide  terrestrial 
toxicity  data,  and  (3)  guidance  on 
interpretation  of  acute  terrestrial 
toxicity  data  as  part  of  an  ecological 
hazard  or  risk  assessment  scheme  for 
chemicals  in  the  terrestrial  environment. 

7.  Pharmacokinetic  testing.  Some 
pharmacokinetic  data  for  TBP  is 
available.  EPA  is  soliciting  public 
comment  as  to  the  usefullness  of 
available  data  to  offset  the  need  for 
portions  of  the  proposed  oral/dermal 
pharmacokinetics  test. 

8.  Dermal  irritation  by  TBP.  To  what 
extent  does  the  irritancy  of  TBP  reduce 
or  preclude  the  possibility  of  chronic 
exposure?  Do  firms  that  manufacture, 
process,  and  use  TBP  require  workers  to 
wear  protective  equipment?  If  so.  what 
equipment  is  required? 


been  annualized.  Annualized  costs  are 
compared  with  annual  revenue  as  an 
indication  of  potential  impact.  The 
annualized  costs  represent  equivalent 
constant  costs  which  would  have  to  be 
recouped  each  year  of  the  payback 
period  to  finance  the  testing  expenditure 
in  the  first  year. 

The  annualized  test  costs  (using  a  cost 
of  capital  of  7  percent  over  a  period  of 
15  years)  range  from  $140,400  to 
$186,700.  Based  on  1986  production  of  6 
million  pounds,  the  unit  test  costs  range 
from  $0.02  to  $0.03  per  pound.  In  relation 
to  the  selling  price  of  $1.60  per  pound  for 
tributyl  phosphate,  these  costs  are 
equivalent  to  1.46  to  1.95  percent  of 
price. 

Though  the  annualized  imit  costs  of 
the  tests  relative  to  the  product  price  of 
tributyl  phosphate  appear  to  be  high, 
EPA  believes  that  the  potential  for 
adverse  economic  impact  is  low.  This 
conclusion  is  based  on  the  following 
observations: 

— The  demand  for  tributyl  phosphate 
appears  to  the  inelastic  with  respect  to 
price  in  its  largest  use,  primarily 
because  of  the  current  lack  of  viable 
substitutes. 

— ^The  market  for  tributyl  phosphate 
appears  to  be  stable. 

Refer  to  the  economic  analysis  which 
is  contained  in  the  public  record  for  this 
rulemaking  for  a  complete  discussion  of 
test  cost  estimation  and  potential  for 
economic  impact  resulting  from  these 
costs. 


VI.  Economic  Analysis  of  Proposed  Rule      VII.  Public  Meetings 


To  assess  the  potential  economic 
impact  of  this  proposed  rule,  EPA  has 
prepared  an  economic  analysis  that 
evaluates  the  potential  for  significant 
economic  impacts  on  the  industry  as  a 
result  of  the  required  testing.  The 
economic  analysis  estimates  the  costs  of 
conducting  the  required  testing  and 
evaluates  the  potential  costs  by 
examining  four  market  characteristics  of 
tributyl  phosphate:  (1)  Price  sensitivity 
of  demand,  (2)  industry  cost 
characteristics,  (3)  industry  structure, 
and  (4)  market  expectations.  If  these 
indications  are  negative,  no  further 
economic  analysis  is  performed. 
However,  if  the  first  level  of  analysis 
indicates  a  potential  for  significant 
economic  impact,  a  more  comprehensive 
and  detailed  analysis  is  conducted 
which  more  precisely  predicts  the 
magnitude  and  distribution  of  the 
expected  impact. 

Total  testing  costs  for  the  proposed 
testing  of  tributyl  phosphate  are 
estimated  to  range  from  $1.3  to  $1.7 
million.  To  predict  the  financial 
decision-making  practices  of 
manufacturing  firms,  these  costs  have 


If  persons  indicate  to  EPA  that  they 
wish  to  present  oral  comments  on  this 
proposed  rule  to  EPA  officials  who  are 
directly  responsible  for  developing  the 
rule  and  supporting  analysis,  EPA  will 
hold  a  public  meeting  subsequent  to  the 
close  of  the  pubhc  comment  period  in 
Washington,  DC.  Persons  who  wish  to 
attend  or  to  present  comments  at  the 
meeting  should  call  the  TSCA 
Assistance  Office  (TAO):  (202)  554-1404, 
by  December  28, 1987.  A  meeting  will 
only  be  held  if  members  of  the  public 
indicate  that  they  wish  to  make  an  oral 
presentation.  While  the  meeting  will  be 
open  to  the  public,  active  participation 
will  be  limited  to  those  persons  who 
arranged  to  present  comments  and  to 
designated  EPA  participants.  Attendees 
should  call  the  TAO  before  making 
travel  plans  to  verify  whether  a  meeting 
will  be  held. 

Should  a  meeting  be  held,  the  Agency 
will  transcribe  the  meeting  and  include 
the  written  transcript  in  the  public 
record.  Participants  are  invited,  but  not 
required,  to  submit  copies  of  their 
statements  prior  to  or  on  the  day  of  the 
meeting.  All  such  written  materials  will 


become  part  of  EPA's  record  for  this 
rulemaking. 

VIII.  Availability  of  Test  Facilities  and 
Personnel 

Section  4(b)(1)  of  TSPA  requires  EPA 
to  consider  "the  reasonable  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule."  Therefore,  EPA 
conducted  a  study  to  assess  the 
availability  of  test  facilities  and 
persoruiel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  test  rules.  Copies  of  the  study. 
"Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing"  (publication  PB 
82-140773)  can  be  obtained  through  the 
National  Technical  Information  Service. 
5285  Port  Royal  Rd.,  Springfield,  VA.  In 
addition.  EPA  has  recently  conducted  an 
analysis  of  the  availability  and 
capability  of  facilities  to  conduct 
neurotoxicity  testing  (Ref.  58).  On  the 
basis  of  these  studies,  EPA  believes  that 
there  will  be  available  test  facilities  and 
personnel  to  perform  the  testing  that 
would  be  required  under  this  proposed 
rule.  EPA  also  believes  that  existing 
facilities  could  readily  acquire  the 
equipment  and  personnel  needed  to 
conduct  the  proposed  neurotoxicity 
testing  according  to  the  TSCA  CLP 
standards,  given  sufficient  economic 
incentive. 

IX.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  Number  OPTS- 
42100).  This  record  contains  the  basic 
information  considered  by  the  Agency  in 
developing  this  proposal  and 
appropriate  Federal  Register  notices. 

This  record  includes: 

A.  Supporting  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  rule  consisting  of:  (a)  Notice 
containing  the  ITC's  intent  to  designate 
TBP  to  the  Priority  List  (51  FR  18368: 
May  19, 1986],  and  designation  of  TBP 
(51  FR  41417;  November  14, 1986). 

(b)  Rules  requiring  TSCA  section  8(a) 
and  8(d)  reporting  on  TBP  (51  FR  18323; 
May  19, 1986). 

(c)  TSCA  test  guidelines  cited  as  test 
standards  for  this  rule. 

(d)  Notice  containing  revision  of 
TSCA  test  guidelines  cited  as  test 
standards  for  this  rule. 

(2)  Economic  Impact  Analysis  of 
Proposed  Test  Rule  for  Tributyl 
Phosphate. 

(3)  Communications  before  proposal 
consisting  of:  (a)  Written  public 
comments  and  letters. 

(b)  Contact  reports  of  telephone 
conversations. 
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(c)  Meeting  summaries. 

(4)  Reports — ^published  and  ' 
unpublished  factual  materials. 

(5)  Chemical  Testing  Industry:  Profile 
of  Toxicological  Testing,  October  1, 
1981.  I 
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Confidential  Business  Information 
(CBI),  while  part  of  the  record,  is  not 
available  for  public  review,  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  OPTS  Reading  Room 
G-004.  NE  Mall.  401 M  Street,  SW.. 
Washington,  DC,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays.  The  Agency  will  supplement 
the  record  periodically  with  additional 
relevant  information. 

X.  Other  Regulatory  Requirements 

A.  Classification  of  Rule 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "Major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  EPA 
has  determined  that  this  proposed  test 
rule  would  not  be  major  because  it 
would  not  meet  any  of  the  criteria  set 
forth  in  section  1(b)  of  the  Order,  i.e..  it 
would  not  have  any  annual  effect  on  the 
economy  of  at  least  $100  million,  will 
not  cause  a  major  increase  in  prices,  and 
will  not  have  a  significant  adverse  effect 
on  competition  or  the  ability  of  U.S. 
enterprise  to  compete  with  foreign 
enterprises. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EPA,  and  any 
EPA  response  to  those  comments,  are 
included  in  the  rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(U.S.C.  801  et  seq..  Pub.  L  98-354. 
September  19. 1980),  EPA  is  certifying 
that  this  test  rule,  if  promulgated,  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because:  (1)  There  are  no  known  small 
manufactiu-ers,  (2)  any  small  processors 
are  not  expected  to  perform  testing 
themselves  or  to  participate  in  the 
organization  of  the  testing  effort,  (3)  they 
will  experience  only  very  minor  costs,  if 


any,  in  securing  exemption  from  testing 
requirements,  and  (4)  they  are  unlikely 
to  be  afl^ected  by  reimbursement 
requirements. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.,  and  have  been  assigned  OMB 
number  2070-0033.  Comments  on  these 
requirements  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  726  Jackson  Place  NW.. 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements. 

List  of  Subjects  in  40  CFR  Parts  795  and 
799 

Chemicals,  Environmental  protection. 
Hazardous  substances.  Testing, 
Laboratories.  Recordkeeping  and 
reporting  requirements.  Incorporation  by 
reference. 

Dated:  October  30, 1987. 
I-A.  Moore. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFTl 
Chapter  I  be  amended  as  follows: 

PART  795-{  AMENDED] 

1.  In  Part  795: 

a.  The  authority  citation  for  Part  795 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2603. 

b.  By  adding  S  795.228  to  read  as 
follows: 

§  795.228    Oral/dermal  pharmacokinetics. 

(a)  Purpose.  The  purpose  of  these 
studies  is  to:  (1)  Ascertain  whether  the 
pharmacokinetics  and  metabolism  of  a 
chemical  substance  or  mixture  ("test 
substance")  are  similar  after  oral  and 
dermal  administration. 

(2)  Determine  bioavailability  of  a  test 
substance  after  oral  and  dermal 
administration. 

(3)  Examine  the  effects  of  repeated 
dosing  on  the  pharmacokinetics  and 
metabolism  of  test  substance. 

(b)  Definitions.  (1)  "Bioavailability" 
refers  to  the  rate  and  relative  amount  of 
administered  test  substance  which 
reaches  the  systemic  circulation. 

(2)  "Metabolism"  means  the  study  of 
the  sum  of  the  processes  by  which  a 
particular  substance  is  handled  in  the 
body  and  includes  absorption,  tissue 
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distribution,  biotransformation,  and 
excretion. 

(3)  "Percent  absorption"  means  100 
times  the  ratio  between  total  excretion 
of  tadioactivity  following  oral  or  dermal 
administration  and  total  excretion 
following  intravenous  administration  of 
test  substance. 

(4)  "Pharmacokinetics"  means' the 
study  of  the  rates  of  metabolism, 
absorption,  tissue  distribution, 
biotransformation,  and  excretion. 

(c)  Test  procedures — (\)  Animal 
selection — (i)  Species.  The  rat  shall  be 
used  for  pharmacokinetics  testing 
because  it  has  been  used  extensively  for 
metabolic  and  toxicological  studies.  For 
dermal  bioavailability  studies,  the  rat 
and  the  guinea  pig  shall  be  used. 

(ii)  Test  animals.  For  | 

pharmacokinetics  testing  and  dermal 
studies,  adult  male  and  female  Fischer 
344  rats.  7  to  9  weeks  of  age,  shall  be 
used.  For  dermal  studies,  guinea  pigs,  5 
to  7  weeks  old,  shall  also  be  used.  The 
animals  should  be  purchased  from  a 
reputable  dealer  and  shall  be  identified 
upon  arrival  at  the  testing  laboratory. 
The  animals  shall  be  selected  at  random 
for  the  test  groups  and  any  animal 
showing  signs  of  ill  health  shall  not  be 
used.  In  all  studies,  unless  otherwise 
specified,  each  test  group  shall  contain 
at  least  4  animals  of  each  sex  for  a  total 
of  at  least  8  animals. 

(iii)  Animal  care.  (A)  The  animals 
should  be  housed  in  environmentally 
controlled  rooms  with  at  least  10  air 
changes  per  hour.  The  rooms  shall  be  i 
maintained  at  a  temperature  of  24±2  *C 
and  humidity  of  50±10  percent  with  a 
12-hour  light/dark  cycle  per  day.  The 
animals  shall  be  kept  in  a  quarantine 
facility  for  at  least  7  days  prior  to  use 
and  shall  be  acclimated  to  the  j 

experimental  environment  for  a  { 

minimum  of  48  hours  prior  to  treatment. 
(B]  During  the  acclimatization  period, 
the  animals  should  be  housed  in  suitable 
cages.  All  animals  shall  be  provided 
with  certified  feed  and  tap  water  ad 
libitum.  The  guinea  pig  diet  shall  be 
supplemented  with  adequate  amounts  of 
ascorbic  acid  in  the  drinking  water. 

(2)  Administration  of  test  substance — 
(i)  Test  substance.  The  use  of 
radioactive  test  substance  is  required 
for  all  studies.  Ideally,  the  purity  of  both 
radioactive  and  non-radioactive  test 
substance  should  be  greater  than  99 
percent.  The  radioactive  and 
nonradioactive  test  substances  shall  be 
chromatographed  separately  and 
together  to  establish  purity  and  identity. 
If  the  purity  is  less  than  99  percent  or  if 
the  chromatograms  differ  significantly, 
EPA  should  be  consulted. 

(ii)  Dosage  and  treatment — (A) 
Intravenous.  The  low  dose  of  test 


substance,  in  an  appropriate  vehicle, 
shall  be  administered  intravenously  to 
four  rats  and  four  guinea  pigs  of  each 
sex. 

(B)  Oral.  Two  doses  of  test  substance 
shall  be  used  in  the  oral  study,  a  low 
dose  and  a  high  dose.  The  high  dose 
should  ideally  induce  some  overt 
toxicity,  such  as  weight  loss.  The  low 
dose  level  should  correspond  to  a  no 
observed  effect  level.  The  oral  dosing 
shall  be  accomplished  by  gavage  or  by 
administering  the  encapsulated  test 
substance.  If  feasible,  the  same  high  and 
low  doses  should  be  used  for  oral  and 
dermal  studies. 

(C)  Dermal  [1]  For  dermal  treatment, 
two  doses,  comparable  to  the  low  and 
high  oral  doses,  shall  be  dissolved  in  a   . 
suitable  vehicle  and  applied  in  volumes 
adequate  to  deliver  the  comparable 
doses.  The  backs  of  the  animals  should 
be  lightly  shaved  with  an  electric  clipper 
24  hours  before  treatment.  The  test 
substance  shall  be  applied  to  the  intact 
shaven  skin  (approximately  2  cm  *  for 
rats,  5  cm  *  for  guinea  pigs).  The  dosed 
areas  shall  be  protected  with  a  suitable 
porous  covering  which  is  secured  in 
place. 

(2)  Washing  efficiency  study.  Before 
initiation  of  the  dermal  absorption 
studies,  an  initial  washing  efficiency 
experiment  shall  be  conducted  to  assess 
the  removal  of  the  applied  low  dose  of 
the  test  substance  by  washing  the 
exposed  skin  area  with  soap  and  water 
and  an  appropriate  organic  solvent  The 
low  dose  shall  be  applied  to  4  rats  and  4 
guinea  pigs  in  accordance  with 
paragraph  (c)(2)(ii)(C)(l)  of  this  section. 
After  application  (5  to  10  minutes),  the 
treated  areas  of  2  rats  and  2  guinea  pigs 
shall  be  washed  with  soap  and  water 
and  the  treated  areas  of  the  remaining 
rats  and  guinea  pigs  shall  be  washed 
with  an  appropriate  solvent.  The  amount 
of  test  substance  recovered  in  the 
washings  shall  be  determined  to  assess 
efficacy  of  its  removal  by  washing. 

(iii)  Dosing  and  sampling  schedule — 
(A)  Rat  studies.  After  administration  of 
the  test  substance,  each  rat  shall  be 
placed  in  a  metabolic  cage  to  faciHtate 
collection  of  excreta.  For  the  dermal 
studies,  excreta  from  the  rats  shall  also 
be  collected  during  the  6  hour  exposure 
periods.  At  the  end  of  each  collection 
period,  the  metabolic  cages  shall  be 
cleaned  to  recover  any  excreta  that 
might  adhere  to  the  cages.  All  studies, 
except  the  repeated  dosing  study,  shall 
be  terminated  at  7  days,  or  after  at  least 
90  percent  of  the  radioactivity  has  been 
recovered  in  the  excreta,  whichever 
occurs  first. 

(7)  Intravenous  study.  Group  A  shall 
be  dosed  once  intravenously  at  the  low 
dose  of  test  substance. 


[2]  Oral  Study,  [i]  Group  B  shall  be 
dosed  once  per  os  with  the  low  dose  of 
test  substance. 

[ii)  Group  C  shall  be  dosed  once  per 
OS  with  the  high  dose  of  test  substance. 

(J)  Dermal  studies.  The  test  substance 
shall  be  applied  and  kept  on  the  skin  for 
a  minimum  of  6  hours,  or  as  determined 
by  the  absorption  properties  of  the 
substance.  At  the  time  of  renraval  of  the 
porous  covering,  the  treated  area  shall 
be  washed  with  an  appropriate  solvent 
to  remove  any  test  substance  that  may 
be  on  the  skin  surface.  Both  the  covering 
and  the  washing  shall  be  assayed  to 
recover  residual  radioactivity.  At  the 
termination  of  the  studies,  each  animal 
shall  be  sacrificed  and  the  exposed  skin 
area  removed.  An  appropriate  section  of 
the  skin  shall  be  solubilized  and 
assayed  for  radioactivity  to  ascertain  if 
the  skin  acts  as  a  reservoir  for  the  test 
substance. 

[i]  Group  D  shall  be  dosed  once 
dermally  with  the  low  dose  of  test 
compound. 

[if]  Group  E  shall  be  dosed  once 
dermally  with  the  high  dose  of  the  test 
substance. 

[4]  Repeated  dosing  study.  (/)  Group  F 
shall  receive  a  series  of  single  daily  oral 
low  doses  of  nonradioactive  test 
substance  over  a  period  of  at  least  7 
days.  Twenty-four  hours  after  the  last 
nonradioactive  dose,  a  single  oral  low 
dose  of  radioactive  test  substance  shall 
be  administered.  Following  dosing  with 
the  radioactive  substance,  the  rats  shall 
be  placed  in  individual  metabolic  cages 
as  described  above.  The  study  shall  be 
terminated  at  7  days  after  the  last  dose, 
or  after  at  least  90  percent  of  the 
radioactivity  has  been  recovered  in  the 
excreta,  whichever  occurs. 
(ii)  [Reserved] 

(5)  Intravenous  study,  [i]  Group  G  is  to 
be  dosed  once  intravenously  at  the  low 
dose  of  the  test  substance. 
[ii]  [Reserved] 

(B)  Guinea  pig  studies— Dermal 
studies.  Using  four  guinea  pigs  per 
group: 

[1]  Group  H  shall  be  dosed  once 
dermally  with  the  low  dose  of  test 
substance. 

[2]  Group  I  shall  be  dosed  once 
dermally  with  the  high  dose  of  the  test 
substance. 

[3]  After  administration  of  the  test 
substance,  each  guinea  pig  shall  be  kept 
in  a  metabolic  cage  to  facilitate 
collection  of  excreta.  At  the  end  of  each 
collection  period,  the  metabolic  cages 
are  to  be  cleaned  to  recover  any  excreta 
that  might  adhere  to  the  cages.  All 
studies  shall  be  terminated  at  7  days,  or 
after  at  least  90  percent  of  the 
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radioactivity  has  been  recovered  in  the 
excreta  (whichever  occurs  first). 

(3)  Types  of  Studies— [i] 
Pharmacokinetics  studies — (A)  Rat 
studies.  Groups  A  through  F  shall  be 
used  to  determine  the  kinetics  of 
absorption  of  the  test  substance.  In 
groups  administered  the  test  substance 
by  intravenous  or  oral  routes  (i.e.. 
Groups  A,  B.  C,  F),  the  concentration  of 
radioactivity  in  blood  and  excreta  shaU 
be  measured  following  administration. 
In  groups  administered  the  test 
substance  by  the  dermal  route  (i.e.. 
Groups  D  and  E).  the  concentration  of 
radioactivity  in  blood  and  excreta  shall 
be  measured  at  selected  time  intervals 
during  and  following  the  exposure 
period. 

(B)  Guinea  pig  studies.  Groups  G,  H. 
and  I  shall  be  used  to  determine  the 
extent  of  dermal  absorption  of  the  test 
substance.  The  amount  of  radioactivity 
in  excreta  shall  be  determined  at 
selected  time  intervals. 

(ii)  Metabolism  studies;  rat  studies. 
(A)  Groups  A  through  F  shall  be  used  to 
determine  the  metabolism  of  the  test 
substance.  Excreta  (urine,  feces,  and 
expired  air)  shall  be  collected  for 
identification  and  quantification  of  the 
test  substance  aiKi  metabolites. 

(B)  [Reserved] 

(4)  Measurements — ^i) 
Pharmacokinetics.  Four  animals  from 
each  group  shall  be  used  for  these 
purposes. 

(A)  Rat  studies— (1)  BioavaHabiiity. 
The  levels  of  radioactivity  shall  be 
determined  in  wiiole  blood,  blood 
plasma  or  blood  serum  at  15  minutes,  30 
minutes,  1  hoar,  2  hours.  8  hours,  24 
hours.  48  hours,  and  96  hours  after 
initiation  of  dosing. 

{2)  Extent  of  absorption.  The  total 
quantities  of  radioactivity  shall  be 
determined  for  excreta  collected  daily 
for  7  days. 

[3]  Excretion.  The  quantities  of 
radioactivity  eliminated  in  the  urine, 
feces,  and  expired  air  shall  be 
determined  separately  at  appropriate 
time  intervals.  The  collection  of  carbon 
dioxide  may  be  discontinued  when  less 
than  one  percent  of  the  dose  is  found  to 
be  exhaled  as  radioactive  carbon 
dioxide  in  24  hours. 

(4)  Tissue  distribution.  At  the 
termination  of  each  study,  the  quantities 
of  radioactivity  in  bkwd  and  in  various 
tissues,  including  bone,  brain,  fat, 
gonads,  heart,  kidney,  liver,  lungs, 
muscle,  skin,  and  residual  carcass  of 
each  aoimal  shall  be  determined  by 
assaying  appropriate  samples. 

[5]  Changes  in  ptrntmocokiaetics. 
Results  of  pharmacokinetics 
measurements  {i.e.,  bioiransformatioa, 
extent  of  absorption,  tissue  distribution. 


and  excretion)  obtained  in  rats  receiving 
the  single  low  oral  dose  of  the  test 
substance  (Groups  B  and  C)  shall  be 
compared  to  the  corresponding  results 
obtained  in  rats  receiving  repeated  oral 
doses  of  the  test  substance  (Group  F). 

(B)  Guinea  pig  studies;  extent  of 
absorption.  The  total  quantities  of 
radioactivity  shall  be  determined  for 
excreta  daily  for  7  days  or  until  at  least 
90  percent  of  the  test  substance  has 
been  excreted. 

(ii)  Metabolism.  Four  animals  from 
each  group  shall  be  used  for  these 
purposes. 

(A)  Rat  studies— {1] 
Biotransformation.  Appropriate 
qualitative  and  quantitative  methods 
shall  be  used  to  assay  urine,  feces,  and 
expired  air  collected  from  rats.  Efforts 
shall  be  made  to  identify  any  metabolite 
which  comprises  5  percent  or  more  of 
the  dose  excreted. 

[2]  Changes  in  biotransformation. 
Appropriate  qualitative  and  quantitative 
assay  methodology  shall  be  used  to 
compare  the  composition  of  radioactive 
compounds  in  excreta  from  rats 
receiving  a  single  oral  dose  (Groups  B 
and  C)  with  those  in  the  excreta  from 
rats  receiving  repeated  oral  doses 
(Group  H). 

(d)  Data  and  reporting.  The  final  test 
report  shall  include  the  following: 

(1)  Presentation  of  results.  Numerical 
data  shall  be  summarized  in  tabular 
form.  Pharmacokinetics  data  shall  also 
be  presented  in  graphical  form. 
Qualitative  observations  shall  also  be 
reported. 

(2)  Evaluation  of  results.  All 
quantitative  results  shall  be  evaluated 
by  an  appropriate  statistical  method. 

(3)  Reporting  results.  In  addition  to 
the  reporting  requirements  as  specified 
in  40  CFR  Part  792,  the  following  specific 
information  shall  be  reported: 

(i)  Species  and  strains  of  laboratory 
animals. 

(ii)  Chemical  characterization  of  the 
test  substance,  including: 

(A)  For  the  radioactive  compound, 
information  on  the  8ite(s)  and  degree  of 
radio  labeling,  including  type  of  label, 
specific  activity,  chemical  purity,  and 
radiochemical  purity. 

(B)  For  the  nonradioactive  compound, 
information  on  chemical  purity. 

(C)  Results  of  chromatography, 
(iii)  A  full  description  of  the 

sensitivity,  predsioa  and  accuracy  of 
all  procedures  used  to  generate  the  data. 

(iv)  Percent  of  absorption  of  test 
substance  after  oral  and  dermal 
exposures  to  rats  and  dermal  exposure 
to  guinea  pigs. 

(v)  Quantity  and  percent  recovery  of 
radioactivity  in  feces,  urine,  expired  air, 
and  blood.  bi  dermal  studies  on  rats  and 


guinea  pigs,  include  recovery  data  for 
skin,  skin  washings,  and  residual 
radioactivity  in  the  covering  as  well  as 
results  of  the  washing  efficiency  study. 

(vi)  Tissue  distribution  reported  as 
quantity  of  radioactivity'  in  blood  and  in 
various  tissues,  including  bone,  brain, 
fat,  gonads,  heart,  kidney,  liver,  lung, 
muscle,  skin  and  in  residual  carcass  of 
rats. 

(vii)  Biotransformation  pathways  and 
quantities  of  test  substance  and 
metabolites  in  excreta  collected  after 
administering  single  high  and  low  doses 
to  rats. 

(viii)  Biotransformation  pathways  and 
quantities  of  the  test  substance  and 
metabolites  in  excreta  collected  after 
administering  repeated  low  doses  to 
rats. 

(ix)  Pharmacokinetic  model(s) 
developed  from  the  experimental  data. 

PART  799— [AMENOEO] 

2.  In  Part  799: 

a.  The  authority  citation  of  Part  799 
would  continue  to  read  as  follows: 

Authority:  15  US.C  2603,  2611.  2625. 

b.  By  adding  §  799.4360  to  read  as 
follows: 

§799.4360    TributylphoaptMrt*. 

(a)  identification  of  test  substance.  (1) 
Tributyl  phosphate  (TBP,  CAS  No.  126- 
73-8)  shall  be  tested  in  accordance  with 
this  section. 

(2)  TBP  of  at  least  99  percent  purity 
shall  be  used  as  the  test  substance. 

(b)  Persons  required  to  submit  study 
plans,  conduct  tests,  and  submit  data. 
All  persons  who  manufacture  or 
process,  or  intend  to  manufacture  or 
process  TBP,  other  than  as  an  impurity, 
from  the  effective  date  of  the  final  rule 
to  the  end  of  the  reimbursement  period 
shall  submit  letters  of  intent  to  conduct 
testing,  submit  study  plans,  conduct 
tests  in  accordance  with  Part  792  of  this 
chapter,  and  submit  data  or  submit 
exemption  applications  as  specified  in 
this  section,  Subpart  A  of  this  Part,  and 
Part  790  of  this  chapter  for  single-phase 
rulemaking. 

(c)  Health  effects  testing — (1) 
Neurotoxicity— [i]  Required  testing. 
(A)(7)  A  functional  observational 
battery  shall  be  conducted  with  TBP  in 
accordance  with  §  798.6050  of  this 
chapter  except  for  the  provisions  of 
Paragraphs  (dMl)(i).  (5)  and  (6)  of 

§  798-605a 

[2]  For  the  purpose  of  this  section  as  it 
relates  to  {  798.6050  of  this  chapter,  the 
following  provisions  also  apply: 

[i]  Animal  selection.  Testing  shall  be 
performed  in  laboratory  rats. 
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[if]  Duration  of  testing.  For  the  acute 
testing,  the  substance  shall  be 
administered  over  a  period  not  to     I 
enceed  24  hours;  for  the  subchronic  I 
testing,  test  species  shall  be  exposed 
daily  for  at  least  90  days. 

[Hi)  Route  of  exposure.  Animals  shall 
be  exposed  to  TBP  orally. 

(B)(7)  A  motor  activity  test  shall  be 
conducted  with  TBP  in  accordance  with 
§  798.6200  of  this  chapter  except  for  the 
provisions  of  paragraphs  (d)(l)(i)  (5). 
and  (6)  of  §  798.6200. 

[2]  For  the  purpose  of  this  section  as  it 
relates  to  §  798.6200  of  this  chapter,  the 
following  provisions  also  apply: 

(/■)  Animal  selection.  Testing  shall  be 
performed  in  laboratory  rats. 

[ii)  Duration  of  testing.  For  the  acute 
testing,  the  substance  shall  be         I 
administered  over  a  period  not  to    | 
exceed  24  hours:  for  the  subchronic 
testing,  test  species  shall  be  exposed 
daily  for  at  least  90  days. 

[Hi)  Route  of  administration.  Animals 
shall  be  exposed  to  TBP  orally. 

(C)(7)  A  neuropathology  test  shall  be 
conducted  with  TBP  in  accordance  with 
§  798.6400  of  this  chapter  except  for  the 
provisions  of  paragraphs  (d)(l)(i)  (Sp, 
and  (6)  of  §  798.6400.  f 

[2]  For  the  purpose  of  this  section,  as 
it  relates  to  §  798.6400  of  this  chapter, 
the  following  provisions  also  apply: 

(/■)  Animal  selection.  Testing  shall  be 
performed  in  laboratory  rats. 

(//)  Duration  of  testing.  Animals  shall 
be  exposed  for  at  least  a  90-day  period. 
(/VO  Route  of  administration.  Animals 
shall  be  exposed  to  TBP  orally. 

[ii]  Reporting  requirements — (A)  The 
neurotoxicity  tests  required  under 
paragraphs  (c)(l)(i)  (A),  (B),  and  (C)  of 
this  section  shall  be  completed  and  final 
reports  submitted  to  EPA  within  12 
months  of  the  effective  date  of  the  final 
rule. 

(B)  Interim  progress  reports  for  these 
neurotoxicity  tests  shall  be  submitted  to 
EPA  at  6-month  intervals  beginning  6 
months  after  the  effective  date  of  the 
final  rule,  until  the  final  reports  are 
submitted  to  EPA. 

(2)  Developmental  toxicity — (i)  ' 
Required  testing.  (A)  A  developmental 
toxicity  study  shall  be  conducted  with 
TBP  in  accordance  with  §  798.4900  of 
this  chapter,  except  for  the  provisions  of 
paragraph  (e)(5)  of  §  798.4900. 

(B)  For  the  purpose  of  this  section,  as 
it  relates  to  §  798.4900  of  this  chapter, 
the  following  pro\  ision  also  applies: 

(7)  Route  of  administration.  The 
animals  shall  be  exposed  by  gavace  to 

TBP.  r 

[2]  [Reserved]  ' 

(ii)  Reporting  requirements.  (A)  The 
developmental  toxicity  study  required 
under  paragraph  (c)(2]  of  this  section 


shall  be  completed  and  a  final  report 
submitted  to  EPA  within  12  months  of 
the  effective  date  of  the  final  rule. 

(B)  An  iiiterim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
effective  date  of  the  final  rule. 

(3)  Reproduction  and  fertility — (i) 
Required  testing .  (A)  A  reproduction 
and  fertility  study  shall  be  conducted 
with  TBP  in  accordance  with  §  798.4700 
of  this  chapter,  except  for  the  provisions 
of  paragraph  (c)(5)(i)(A)  of  §  798.4700. 

(B)  For  the  purpose  of  this  section  as  it 
relates  to  §  798.4700  of  this  chapter,  the 
following  provisions  apply: 

(7)  Route  of  administration.  Animals 
shall  be  exposed  orally  to  TBP. 
[2]  [Reserved] 

(ii)  Reporting  requirements.  (A)  The 
reproduction  and  fertility  effects  study 
required  under  paragraph  (c)(3)  of  this 
section  shall  be  completed  and  a  final 
report  submitted  to  EPA  within  24 
months  of  the  effective  date  of  the  final 
rule. 

(B)  Interim  progress  reports  shall  be 
submitted  to  EPA  at  6-month  intervals, 
beginning  6  months  after  the  effective 
date  of  the  final  rule,  until  the  final 
report  is  submitted  to  EPA. 

(4)  Mutagenic  effects — Gene 
Mutation— [i]  Required  testing.  (A)  A 
detection  of  gene  mutation  in  somatic 
cells  in  culture  test  shall  be  conducted 
with  TBP  in  accordance  with  §  798.5300 
of  this  chapter. 

(B)(7)  If  TBP  produces  a  positive  result 
in  the  assay  conducted  pursuant  to 
paragraph  (c)(4)(i)(A)  of  this  section,  a 
sex-linked  recessive  lethal  test  in 
Drosophila  melanogaster  shall  be 
conducted  with  TBP  in  accordance  with 
§  798.5275  of  this  chapter,  except  for  the 
provisions  of  paragraph  (d)(5)(iii)  of 
§  798.5275. 

(2)  For  the  purpose  of  this  section,  as 
it  relates  to  §  798.5275  of  this  chapter, 
the  following  provisions  also  apply: 

[i]  Route  of  administration.  Animals 
shall  be  exposed  to  TBP  orally. 
[ii]  [Reserved] 

(C)  A  mouse  visible  specific  locus 
assay  shall  be  conducted  with  TBP  if  the 
sex-linked  recessive  lethal  test  in      ; 
Drosophila  melanogaster  conducted  for 
TBP  pursuant  to  §  798.527,  and  as 
modified  in  (c)(4)(i)(B)  of  this  section, 
produces  a  posftive  result,  and  if,  after  a 
public  program  review,  EPA  issues  a 
Federal  Register  notice  or  sends  a 
certified  letter  to  the  test  sponsor 
specifying  that  the  testing  shall  be 
initiated.  This  test  shall  be  conducted  in 
accordance  with  §  798.5200  of  this 
chapter. 

(ii)  Reporting  requirements.  (A)(7)  The 
somatic  cells  in  culture  assay  shall  be 
completed  and  the  final  report  submitted 


to  EPA,  within  6  months  after  the 
effective  date  of  the  final  rule. 

[2]  If  required,  the  Drosophila  sex- 
linked  recessive  lethal  assay  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  18  months  after  the 
effective  date  of  the  final  rule. 

[3]  The  mouse  visible  specific  locus 
assay  shall  be  completed  and  the  final 
report  submitted  to  EPA  within  48 
months  after  the  date  of  EPA's 
notification  of  the  test  sponsor  under 
paragraph  (c)(4)(i)(C)  of  this  section  that 
testing  shall  be  initiated. 

(B)  Interim  progress  reports  shall  be 
submitted  to  EPA  at  6-month  intervals 
begirming  6  months  after  initiation  of  the 
sex-linked  recessive  lethal  test  in 
Drosophila  and  the  mous^  visible 
specific  locust  assay  respectively,  if 
required,  until  the  applicable  final 
reports  are  submitted  to  EPA. 

(5)  Mutagenic  effects — Chromosomal 
aberration — (i)  Required  testing.  (A)  An 
in  vitro  mammalian  cytogenetics  test 
shall  be  conducted  with  TBP  in 
accordance  with  §  798.5375  of  this 
chapter. 

(B)(7)  If  TBP  produces  a  negative 
result  in  the  in  vitro  cytogenetics  test 
conducted  pursuant  to  paragraph 
(c)(5)(i)(A)  of  this  section,  an  in  vivo 
mammalian  bone  marrow  cytogenetics 
test  shall  be  conducted  with  TBP  in 
accordance  with  §  798.5385  of  this 
chapter,  except  for  the  provisions  of 
paragraph  (d)(5)(iii)  of  §  798.5385. 

[2)  For  the  purpose  of  this  section,  as 
it  relates  to  §  798.5385  of  this  chapter, 
the  following  provisions  also  apply: 

[i]  Route  of  administration.  Animals 
shall  be  exposed  to  TBP  orally. 
[ii]  [Reserved] 

[C][l]  If  TBP  produces  a  positive 
result  in  either  the  in  vitro  or  the  in  vivo 
cytogenetics  test  conducted  pursuant  to 
paragraphs  (c){5)(i)(A)  and  (B)  of  this 
section,  a  rodent  dominant-lethal  assay 
shall  be  conducted  with  TBP  in 
accordance  with  §  798.5450  of  this 
chapter,  except  for  the  provisions  of 
paragraph  (d)(5)(iii)  of  §  798.5450. 

[2]  For  the  purpose  of  this  section  as  it 
relates  to  §  798.5450,  the  following 
provisions  also  apply: 

(;]  Route  of  administration.  Animals 
shall  be  exposed  to  TBP  orally. 
[ii]  [Reserved] 

(D)(7)  A  rodent  heritable  translocation 
assay  shall  be  conducted  with  TBP  if  the 
dominant-lethal  assay  conducted  for 
TBP  pursuant  to  paragraph  (c)(5)(i)(C)  of 
this  section  produces  a  positive  result, 
and  if,  after  a  public  program  review, 
EPA  issues  a  Federal  Register  notice  or 
V  sends  a  certified  letter  to  the  test 
sponsor  specifying  that  the  testing  shall 
be  initiated.  This  test  shall  be  conducted 


in  accordance  with  %  796.5460  of  this 
chapter  except  for  the  provisions  of 
paragrapli  {d)t5)(iii)  of  %  796.5460. 

{2\  For  the  putfXMe  of  this  sectioa  as  it 
relates  to  i  766.5460  of  this  chapter.  Die 
following  pnmstcB  also  aiipties: 

(/)  RotOe  ofadtaiaistratiim.  Animals 
shaH  be  exposed  to  IBP  orally. 

[ii]  [Reserved] 

{«^  Reporting  re(jimanents.{fi^l\T:Yi6 
in  vitro  maaunaliaii  cytogenetics  test 
shall  be  compfeted  and  the  final  report 
siafamittod  to  fiPA  widdn  6  raontlu  after 
the  effective  date  of  the  final  rule. 

{2)  If  required,  tiie  in  vivo  mammalian 
bone-marrow  cytogenetics  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  14  months  after  the 
effective  date  of  the  final  rule. 

(J)  if  required,  die  d(»ninant  lethal 
assay  ^ail  be  completed  and  the  final 
report  sdjmitted  to  EPA  within  26 
months  after  the  effective  date  of  the 
final  rule. 

\4)  The  heritable  translocation  assay 
shall  be  completed  and  the  final  report 
submitted  to  EPA  within  25  months  after 
the  date  of  EPA's  notification  of  the  test 
sponsor  under  paragraph  (c)(5)(i)(D)  of 
this  section  that  trating  shall  be 
initiated. 

(B)  Interim  progress  reports  shall  be 
sutnitted  to  EPA  at  6-month  intervals 
be^nniog  6  months  after  initiation  of  the 
rodent  dominant  lethal  assay  and  the 
rodent  heritable  bnanslocation  assay 
respectively,  if  required,  until  the 
applicable  final  reports  are  submitted  to 
EPA. 

(6)  Oncogenicity— {i)  Required  testing. 
(A)  An  oncogenidty  test  shall  be 
conducted  with  TBP  in  accordance  with 
§  798.3300  of  this  chapter  except  for  the 
provisions  in  paragrapJM  (b)  (iKi)  and 
(6)(i)  of  §  798.3300. 

(B)  For  the  purpose  of  this  section,  as 
it  relates  to  f  798.3300  of  this  chapter, 
the  following  provisions  also  apply: 

(7)  Animal  selection.  TBP  shall  be 
tested  in  Spragite-Oanvley  rats  and  in 
mice. 

[2]  Route  of  administration.  Animals 
shall  be  exposed  to  TBP  orally. 

(ii)  Reporting  requirements.  (A)  The 
oncogenicity  test  required  under 
paragraph  (c)(6)  of  this  section  shall  be 
completed  and  a  final  report  submitted 
to  EPA  within  S3  months  of  the  effective 
date  of  the  final  ruie. 

(B)  Interim  progress  reports  shall  be 
submitted  to  EPA  at  6  month  intervals 
beginning  6  months  after  the  effective 
date  of  the  final  rde  until  the  final 
report  is  submitted  to  EPA. 

(7)  Dermai  sensitizatioa — (i)  Required 
testing.  A  dermai  sensitizBtion  test  shall 
be  conducted  with  TBP  in  accordance 
with  I  796.4100  o[  this  chapter. 


{it)  Reporting  requirements.  The 
dermal  sensitization  test  shall  be 
comptelied  and  the  final  report  submitted 
to  EPA  within  6  months  of  the  effective 
date  of  the  final  rule. 

(8)  Ckvl/OermaJ  Pharmacokinetics — 
(i)  Required  testing,  A  pharmacokinetics 
test  ^all  be  conducted  with  TBP  in 
accordance  with  {  795.Z28  of  this 
chapter. 

(ii)  Reportuig  requirements.  (A)  The 
pharmacokinetics  test  required  in 
paragraph  tc)(8)  of  this  section  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  12  months  of  the  effective 
date  of  the  final  rule. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
effective  date  of  the  final  rule. 

(d)  Environmental  effects  testing — (1) 
Algal  acute  toxicity — (i)  Required 
testing.  (AJ  Algal  acute  toxicity  testing 
shall  be  conducted  with  TBP  using 
Selenastrum  capricornutum  in 
accordance  with  S  797.1050  of  this 
chapter  except  for  the  provisions  in 
paragraphs  <c){6)  (i)(A),{B).  and  (u)  of 
§  796.105a 

(B)  For  the  purpose  of  this  section  as  it 
relates  to  §  79aiO50  of  this  chapter,  the 
following  provisions  also  apply: 

(1)  Summary  of  the  test.  The  algal 
cells  at  the  end  of  24,  46.  and  72  hours 
shall  be  enumerated. 

[2]  Analytical  measurements — 
chemical.  The  final  separation  of  the 
algal  cells  from  the  test  solution  shall  be 
done  usinj  an  ultrafiltration  (e.g..  0.45 
nucroaaeter  pore  size)  technique. 

[3]  Analytical  measurements — 
chemical.  The  total  and  dissolved  (e.g., 
filtered)  ooocentrations  of  the  test 
substance  shall  be  measured  in  each 
test  chamber  and  the  delivery  chamber 
before  the  test  and  in  each  test  chamber 
at  0  to  96  hours  to  ascertain  whether  it  is 
in  solution. 

(ii)  Reporting  requirements.  The  algal 
acute  toxicity  test:  required  in  paragraph 
(d)(l]  of  this  section  shall  be  completed 
and  the  final  report  submitted  to  EPA 
within  9  months  of  the  effective  date  of 
the  final  rule. 

(2)  Fisfi  acute  toxicity — (i)  Required 
testing.  (A)  Fish  acute  toxicity  testing 
shall  be  ooiducted  with  TBP  using 
Salmo  gairdneri  (rainbow  trout)  in 
accordance  with  |  797.1400  of  this 
chapter. 

(B)  For  the  purpose  of  this  section,  as 
it  relates  to  §  798.14O0  of  this  chapter, 
the  fiollowing  provisions  also  apply: 

(1)  Chemical  measured.  The  total  and 
dissolved  (e.g.,  filtered)  concentrations 
of  the  test  substance  shall  be  measured 
in  each  test  chamtier  and  the  delivery 
chamber  before  the  test  and  in  each  test 
chamber  at  0, 48,  and  96  hours  to 
ascertain  whether  it  is  in  sdution. 


[2]  Test  procedures.  The  test  shall  be 
performed  under  flowthrough 
conditions. 

(ii)  Reporting  requirements.  The  fish 
acute  toxicity  test  shall  be  completed 
and  the  final  report  submitted  to  EPA 
within  9  months  of  the  effective  date  of 
the  final  rule. 

(3)  Daphnid  acute  toxicity — (i) 
Required  testing.  (A)  Daphnid  acute 
toxicity  testing  shall  be  conducted  wtih 
rap  using  Daphnia  magna  or  D.  pulex  in 
accordance  with  S  797.1300  of  this 
chapter. 

(B)  For  the  purpose  of  this  section,  as 
it  relates  to  S  798.1300  of  this  chapter, 
the  following  provisions  also  apply: 

(7)  Chemical  measured.  The  total  and 
dissolved  (e.g.,  filtered)  concentrations 
of  the  test  substance  shall  be  measured 
in  each  test  chamber  and  the  delivery 
chamber  before  the  test  and  in  each  test 
chamber  at  0. 24,  and  48  hours. 

[2]  Test  procedures.  The  test  shall  be 
performed  under  flowthrough 
conditions. 

(ii)  Reporting  requirements.  The 
daphnid  acute  toxicity  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  9  months  of  the  effective 
date  of  the  final  rule. 

(4)  Gammaras  acute  toxicity — (i) 
Required  testing.  (A)  Gammarus  acute 
toxicity  testing  shall  be  conducted  with 
rap  using  G.  locustris.  G.  fasciatus.  or 
G.  pseudolimnaeus  in  accordance  with 
§  797.1310  this  chapter. 

(B)  For  the  purpose  of  this  section,  as 
it  relates  to  §  796.1310  of  this  chapter, 
the  following  provisions  also  apply: 

(7)  ChemicaJ  measured.  The  total  and 
dissolved  (e.g.  filtered)  concentrations  of 
the  test  substance  shall  be  measured  in 
each  test  chamber  and  the  delivery 
chamber  before  the  test  and  in  each  test 
chamber  at  0,  24.  and  48  hours  to 
ascertain  whether  it  is  in  solution. 

[2]  Test  procedures.  The  test  shall  be 
performed  under  flowthrough 
conditions. 

(ii)  Reporting  requirements.  The 
Gammarus  acute  toxicity  lest  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  9  months  of  the  effective 
date  of  the  final  test  rule. 

(5)  Daphnid  chronic  toxicity — {i) 
Required  testing.  (A)  Daphnid  chronic 
toxicity  testing  shall  be  conducted  with 
TBP  using  Daphnia  magna  or  D.  pulex  in 
accordance  with  §  797.1330  of  this 
chapter,  if  the  algal  EC50.  the  EC50  or 
LC50  for  rainbow  trout  or  daphnid,  or 
the  gammarid  48-hour  EC50  determined 
in  accordance  with  paragraphs  (d)  (1). 
(2).  (3),  and  (4)  of  this  section  satisfy  the 
following  criteria:  Any  such  value  is  <1 
mg/L,  or  any  fish  or  aquatic  invertebrate 
ECSO  or  LCSO  <100  mg/L  and  24  hour  to 
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96  hour  EC50  or  LC50  ratio  >2  or 
daphnid  or  other  aquatic  invertebrate 
EC50  or  LC50  vlOO  mg/L  and  24  hour  to 
48  hour  EC50  or  LC50  ratio  >2. 

(B)  For  the  purpose  of  this  section,  ^s 
it  relates  to  §  797.1330  of  this  chapter] 
the  following  provisions  also  apply: 

(7)  Chemical  measured.  The  total  and 
dissolved  (e.g..  filtered)  concentrations 
of  the  test  substance  shall  be  measured 
in  each  test  chamber  and  the  delivery 
chamber  before  the  test  and  in  each  test 
t  hamber  at  0,  7, 14,  and  21  days  to 
ascertain  whether  it  is  in  solution. 

(2)  Test  procedures.  The  test  shall  be 
performed  under  flowthrough  I 

conditions.  ' 

(ii)  Reporting  requirements.  (A)  The 
daphnid  chronic  toxicity  test,  if  required, 
shall  be  completed  and  the  final  report 
submitted  to  EPA  within  21  months  of 
the  effective  date  of  the  final  rule. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
initiation  of  the  test. 

(6)  Fish  early-life  stage  toxicity— (i) 
Heqiiired  testing.  A  fish  early-life  stage 
toxicity  test  shall  be  conducted  with 
1  BP  in  accordance  with  §  797.1f500  of 
this  chapter,  using  the  fish  with  the   j 
lower  LC50  value  [either  the  rainbow 
trout  [Salmo gairdneri]  or  the  fathead 
minnow  (Pimephales  promelas]].  if  the 
algal  EC50.  the  rainbow  trout  EC50  or 
I.C50  or  the  gammarid  or  daphnid  48 
hour  EC50  or  LC50  determined  in 
accordance  with  paragraphs  (d)  (1).  (2), 
(J),  and  (4)  of  this  section  satisfy  the 
fi)llowin^-«i*6ria:  Any  such  value  is  <1 
nig/U  or  any  fish  or  aquatic  invertebrate 
EC50  or  LC50  <100  mg/L  and  the  24  hour 
to  96  hour  EC50  ratio  >2,  or  daphnid  or 
other  aquatic  invertebrate  EC50  or  LC50 
«.100  mg/L  and  24  hr/48  hr  EC50  or  LC50 
ratio  >2. 

[ii)  Reporting  requirements.  (A)  The 
fish  early-life  stage  toxicity  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  21  months  of  the  effective 
date  of  the  final  rule. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
initiation  of  the  test. 

(7)  Benlhic  sediment  invertebrate 
bioassa — (i)  Required  testing.  (A)  A 
benthic  sediment  invertebrate  bioassay 
shall  be  conducted  on  TBP  with  the 
midge  (Chironomus  tentans)  if  chronic 
toxicity  testing  is  required  pursuant  to 
paragraph  (d)(5]  of  this  section  and  if 
the  log  Koc  calculation  obtained  by 
measuring  the  sediment  and  soil 
adsorption  isothems  determined  under 
paragraph  (e)(2)  of  this  section  is  greater 
than  or  equal  to  3.5  but  less  than  or 
equal  to  6.5.  The  total  aqueous  sediment 
concentrations  and  interstitial  water 
concentrations  of  the  test  substance 
shall  be  measured  in  each  test  chamber 


at  0.  4,  7. 10,  and  14  days.  The  aqueous  . 
concentrations  of  the  test  substance  in 
the  delivery  chamber  shall  be  measured 
at  0,  4.  7, 10,  and  14  days.  TBP-spiked 
clean  freshwater  sediments  containing 
low,  medium,  and  high  organic  carbon 
content  shall  be  used.  The  benthic 
sediment  invertebrate  bioassay  shall  be 
conducted  according  to  the  test 
procedure  specified  in  the  American 
Society  for  Testing  and  Meterials, 
Special  Technical  Publication  854 
(ASTM  STP  854)  entitled,  "Aquatic 
Safety  Assessment  of  Chemicals  Sorbed 
to  Sediments,"  by  W.J.  Adams,  R.A. 
Kimerle,  and  R.G.  Masher,  published  in 
Aquatic  Toxicology  and  Hazard 
Assessment:  Seventh  Symposium. 
ASTM  STP  854.  pp.  429-453,  R.D. 
Caldwell,  R.  Purdy.  and  R.C.  Bahner. 
Eds..  1985,  which  will  be  incorporated 
by  reference.  (This  published  procedure 
will  be  available  for  inspection  at  the 
Office  of  the  Federal  Register,  Room     • 
8401, 1100  L  St.  NW.,  and  in  the  EPA 
OPTS  Reading  Room,  Rm.  G004  NE 
Mall,  401  M  St.,  SW.,  Washington.  DC  if 
EPA  issues  the  final  rule.)  Copies  of  the 
incorporated  material  may  be  obtained 
from  the  Document  Control  Officer  (TS- 
793),  Office  of  Toxic  Substances.  EPA, 
NE-G004.  401  M  St.,  SW..  Washington. 
DC  20460,  and  from  the  American 
Society  for  Testing  and  Materials 
(ASTM).  1916  Race  Street.  Philadelphia. 
PA  19103. 

(B)  [Reserwd] 

(ii)  Reporting  requirements.  (A)  The 
benthic  sediment  invertebrate  bioassay, 
if  required,  shall  be  completed  and  the 
final  report  submitted  to  EPA  within  21 
months  of  the  effective  date  of  the  final 
rule. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  for  the  benthic 
sediment  invertebrate  bioassay  8 
months  after  the  initiation  of  the  test. 

(8)  Plant  uptake  and  translocation — (i) 
Required  testing.  Plant  uptake  and 
translocation  testing  shall  be  conducted 
with  TBP  in  accordance  with  §  797.2850 
of  this  chapter. 

(ii)  Reporting  requirements.  (A)  The 
plant  uptake  and  translocation  test  shall 
be  completed  and  final  results  submitted 
to  EPA  within  12  months  of  the  effective 
date  of  the  final  rule. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
effective  date  of  the  final  rule. 

(e)  Chemical  fate  testing — (1)  Vapor 
pressure — (i)  Required  testing.  Vapor 
pressure  testing  shall  be  conducted  with 
TBp  in  accordance  with  §  796.1950  of 
thii  chapter. 

(ii)  Reporting  requirements.  The  vapor 
pressure  test  required  in  paragraph 
(e)(1)  of  this  section  shall  be  completed 
and  the  final  report  submitted  to  EPA 


within  6  months  of  the  effective  date  of 
the  final  rule. 

(2)  Sediment  and  soil  adsorption 
isotherm — (i)  Required  testing.  Sediment 
and  soil  absorption  isotherm  testing 
shall  be  conducted  with  TBP  in 
accordance  with  §  796.2750  of  this 
chapter  (EPA  will  provide  the  soil  (2) 
and  sediments  (2)  samples). 

(ii)  Reporting  requirements.  (A)  The 
sediment  and  soil  absorption  isotherm 
test  required  under  paragraph  (e)(2)  of 
this  section  shall  be  completed  and  the 
final  report  submitted  to  EPA  within  6 
months  of  the  effective  date  of  the  final 
rule. 

(B)  For  the  purpose  of  this  section,  as 
it  relates  to  §  796.2750  of  this  chapter, 
the  following  provisions  also  apply: 

(7)  A  Koc  value  shall  be  calculated  for 
each  test  sediment  using  the  equation 
Koc =K/ (percent  of  organic  carbon  in 
test  sediment). 

[2]  [Reserved] 

(3)  Hydrolysis  as  a  function  ofpH  at 
25  °C — (i)  Required  testing.  Hydrolysis 
testing  shall  be  completed  with  TBP  in 
accordance  with  §  796.3500  of  this 
chapter. 

(ii)  Reporting  requirements.  The 
hydrolysis  test  required  under 
paragraph  (c)(3)  of  this  section  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  6  months  of  the  effective 
date  of  the  final  rule. 

(f)  Effective  date.  The  effective  date  of 
the  final  rule  is  [44  days  after 
publication  of  the  final  rule  in  the 
Federal  Register.] 

(Information  collection  requirements  have 

been  approved  by  the  Office  of  Management 

and  Budget  under  Control  Number  2070- 

0033.) 

[FR  Doc.  87-25973  Filed  11-10-67;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  533 

[Docket  No.  FE-87-01;  Notice  1] 

Light  Truck  Average  Fuel  Economy 
Standards  Model  Years  1990-91 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  the 
establishment  of  average  fuel  economy 
standards  for  light  trucks  manufactured 
in  model  years  (MY)  1990  and  1991.  The 
issuance  of  the  standards  is  required  by 
Title  V  of  the  Motor  Vehicle  Information 


Federal  Register  /  Vol.  52.  No.  218  /  Thursday.  November  12.  1987  /  Proposed  Rules  43367 


and  Cost  Savings  Act.  For  each  model 
year,  the  agency  is  proposing  to  set  the 
combined  standard  for  all  light  trucks 
within  a  range  of  20.0  mpg  to  21.0  mpg. 
As  a  compliance  alternative  to  the 
combined  standard,  the  agency  is  also 
proposing  separate  standards  for  two- 
and  four-wheel  drive  vehicles.  In  view 
of  a  number  of  factual  uncertainties,  the 
setting  of  standards  outside  the  20.0  mpg 
to  21.0  mpg  range  is  possible,  depending 
on  the  comments  that  may  be  submitted. 
date:  Comments  must  be  received  on  or 
before  December  28, 1987.  The  proposed 
standards  would  be  effective  for  the 
1990-91  model  years. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  set  forth 
above  and  be  submitted  (preferably  in 
10  copies)  to  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
Room  5109.  400  Seventh  Street  SW., 
Washington,  DC  20590.  The  Docket  is 
open  8  a.m.  to  4  p.m.,  Monday  through 
Friday.  Submissions  containing 
information  for  which  confidential 
information  is  requested  should  be 
submitted  (in  three  copies)  to  Chief 
Counsel,  Room  5219,  400  Seventh  Street 
SW.,  Washington.  DC  20590.  and  seven 
additional  copies  from  which  the 
purportedly  confidential  information  has 
been  deleted  should  be  sent  to  the 
Docket  Section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Orron  Kee.  Office  of  Market 

Incentives,  National  Highway  Traffic 

Safety  Administration.  400  Seventh 

Street  SW.,  Washington,  DC  20590  (202- 

366-0846). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  December  1975,  during  the 
aftermath  of  the  energy  crisis  created  by 
the  oil  embargo  of  1973-74,  Congress 
enacted  the  Energy  Policy  and 
Conservation  Act.  Congress  included  a 
provision  in  that  Act  establishing  the 
automotive  fuel  economy  regulatory 
program.  That  provision  added  a  new 
title.  Title  V,  "Improving  Automotive 
Efficiency."  to  the  Motor  Vehicle 
Information  and  Cost  Saving  Act,  Title 
V  provides  for  the  establishment  of 
average  fuel  economy  standards  for  cars 
and  light  trucks. 

Section  502(b)  of  the  Act  requires  the 
Secretary  of  Transportation  to  issue 
light  truck  fuel  economy  standards  for 
each  model  year.  The  Act  provides  that 
the  fuel  economy  standards  are  to  be  set 
at  the  maximum  feasible  average  fuel 
economy  level.  In  determining  maximum 
feasible  average  fuel  economy  level,  the 
Secretary  is  required  under  section 
502(e)  of  the  Act  to  consider  four  factors: 
Technological  feasibility,  economic 


practicability,  the  effect  of  other  Federal 
motor  vehicle  standards  on  fuel 
economy,  and  the  need  of  the  nation  to 
conserve  energy.  (Responsibility  for  the 
automotive  fuel  economy  program  was 
delegated  by  the  Secretary  of 
Transportation  to  the  Administrator  of 
NHTSA  (41  FR  25015,  June  22, 1976). 

Light  truck  average  fuel  economy 
standards  have  previously  been 
established  for  model  years  through  MY 
1989.  Recent  rulemaking  proceedings  for 
light  truck  standards  have  reflected  the 
fact  that  while  manufacturers  have 
implemented  a  number  of  technological 
improvements  to  improve  their  light 
truck  fuel  economy,  the  manufacturers' 
fuel  economy  improvement  capabilities 
have  been  limited  by  strong  consumer 
demand  for  larger  light  trucks  and  larger 
displacement  engines.  The  consumer 
demand  for  these  vehicles  is  largely 
attributable  to  the  vehicles'  superior 
work-performing  capabilities  and  low 
gasoline  prices.  The  result  of  this 
demand  pattern  has  been  essentially 
level  corporate  average  fuel  economy 
(CAFE)  standards  for  MY  1987-89. 

In  light  of  higher  consumer  demand 
for  larger  trucks  and  engines,  NHTSA 
found  it  necessary  to  reduce  the  MY 

1985  light  truck  fuel  economy  standard 
from  21.0  mpg  to  19.5  mpg  (with 
corresponding  changes  in  the  alternative 
two-and  four-wheel  drive  standards).  49 
FR  41250,  October  22, 1984.  In  that  same 
final  rule,  the  agency  established  a  MY 

1986  standard  of  20.0  mpg.  NHTSA 
subsequently  set  the  MY  1987-89 
standards  at  20.5  mpg.  50  FR  40398, 
October  3, 1985;  51  FR  15335,  April  23, 
1986;  52  FR  6564,  March  4, 1987. 

On  August  5, 1987.  the  Secretary  of 
Transportation  submitted  to  Congress 
draft  legislation  that  would:  (1)  Repeal 
the  corporate  average  fuel  economy 
standards  for  new  model  years,  (2) 
retain  and  update  the  Environmental 
Protection  Agency's  (EPA)  fuel  economy 
labeling  requirements,  and  (3)  revise 
EPA's  automotive  fuel  economy  testing 
procedures  to  require  that  results 
simulate  conditions  of  actual  use.  The 
legislation  was  proposed  in  light  of  a 
number  of  considerations,  including  the 
fact  that  the  energy  conservation  goals 
that  Congress  sought  to  achieve  by  the 
CAFE  program  have  been  largely 
realized.  A  considerable  body  of 
economic  opinion  holds,  however,  that  it 
was  primarily  the  decontrol  of  the  price 
of  oil  and  changes  in  gasoline  prices,  not 
the  standards,  that  led  to  the  increase  in 
fuel  efficiency  over  the  past  decade.  The 
nation  might  well  have  achieved  similar 
results  simply  through  the  natural 
operation  of  the  market.  Moreover,  it  is 
clear  that  CAFE  standards  cause  serious 
economic  distortions  in  the  marketplace. 


For  example,  while  the  standards  exert 
pressure  on  marrufacturers  to  sell  a  mix 
of  vehicles  to  meet  the  required  CAFE 
level,  they  do  nothing  to  ensure  that 
consumers  will  want  to  buy  the  mix  the 
manufacturer  offers.  Also.  CAFE 
standards  place  U.S.  companies  at  a 
competitive  disadvantage.  The 
Secretary  noted  that  there  is  strong 
evidence  that  the  market  will  continue 
to  provide  the  proper  balancing  of  fuel 
efficient  vehicles  versus  other  vehicle 
characteristics  such  as  size,  safety,  and 
performance,  and  concluded  that  the 
most  sensible  public  policy  is  to  repeal 
the  CAFE  standards  program. 

Until  the  draft  legislation  becomes 
law,  NHTSA  will  continue  to  administer 
the  existing  law.  Thus,  with  rulemaking 
action  complete  for  model  years  through 
1989,  the  agency  now  turns  to  proposing 
light  truck  standards  for  MY  1990-91. 

Proposals 

A.  General 

The  agency's  proposals  are  based  on 
information  derived  from  a  variety  of 
sources.  One  major  source  is  the 
submissions  received  in  response  to  a 
request  for  comments  published  in  the 
Federal  Register  (51  FR  32802)  on 
September  16, 1986.  That  notice 
announced  that  NHTSA  was  beginning 
a  rulemaking  analysis  to  determine  the 
level  of  light  truck  average  fuel  economy 
standards  for  model  years  after  1989 
and  requested  information  to  assist  the 
agency  in  developing  its  analysis.  The 
comments  received  in  response  to  that 
notice  are  available  in  Docket  FE-86-02. 

As  part  of  setting  forth  proposals,  this 
notice  discusses  a  variety  of  issues 
which  are  being  considered  by  the 
agency,  all  of  which  are  relevant  to  the 
statutory  criteria  noted  above.  In 
discussing  these  issues,  the  agency  asks 
a  number  of  questions  or  makes  a 
number  of  requests  for  data  to  help  it 
obtain  information  to  facilitate  its 
analysis.  For  easy  reference,  the 
questions  or  requests  are  numbered 
consecutively  throughout  the  document. 

In  providing  a  comment  on  a 
particular  matter  or  in  responding  to  a 
particular  question,  please  provide  any 
relevant  factual  information  to  support 
conclusions  or  opinions,  including  but 
not  limited  to  statistical  and  cost  data, 
and  the  source  of  such  information. 

B.  Ranges  of  Proposals 

This  notice  proposes  to  establish  the 
MY  1990-91  combined  standards  for 
light  truck  average  fuel  economy  within 
a  range  of  20.0  mpg  to  21.0  mpg.  The 
range  is  based  on  the  agency's 
evaluation  of  manufacturer  capabilities. 
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which  are  discussed  below. 
Corresponding  ranges  for  two-whee 
drive  (2WD]  and  four-wheel  drive 
(4 WD)  alternative  standards  are  also 
being  proposed.  These  ranges  are  20.5 
mpg  to  21.5  mpg  for  2WD  light  trucks 
and  19J)  mpg  to  20.0  mpg  for  4WD  light 
trucks.  The  combined  standard  permits 
manufacturers  greater  flexibility  in 
allocating  their  improvement  efforts 
among  various  portions  of  their  fleets, 
while  the  separate  standards 
accommodate  differences  among  the 
manufacturers  in  market  share  of  the 
generally  less  fuel-efficient  4WD 
vehicles. 

In  view  of  uncertainties,  the  setting  of 
standards  outside  the  proposed  ranges 
is  possible.  Factual  uncertainties  which 
could  result  in  lower  standards  include 
the  possibility  of  mix  shifts  toward 
larger  light  trucks  and  engines  and  the 
possibility  that  planned  technological 
actions  may  not  achieve  anticipated  fuel 
economy  benefits  or  may  prove  to  be 
infeasible.  Factual  uncertainties  which 
could  result  in  higher  standards  include 
the  possibility  that  manufacturers  may 
be  able  to  improve  their  CAFE  by 
further  technological  actions,  beyond 
those  they  are  already  planning. 

Manufacturer  Capabilittes  for 
MY19B0-O1 

1 

In  evaluating  manufacturers'  fuel 
economy  capabilities  for  KfY  1990-01, 
the  agency  has  analyzed  manufacturers' 
current  projections  and  imderlying 
product  plans  and  is  considering  what,  if 
any,  ad(Utional  actions  the 
manufacturers  could  take  to  improve 
their  fuel  economy.  A  more  detailed 
discussion  of  these  issues  is  contained 
in  the  agency's  Preliminary  Regulatory 
Impact  Analysis  (PRIA),  which  has  been 
placed  in  the  docket  for  this  notice. 
Some  of  the  information  included  in  the 
PRIA.  including  the  details  of 
manufacturer's  future  product  plans,  is 
subject  to  a  claim  of  confidentiality  as 
confidential  business  information  whose 
release  could  cause  competitive  harm. 
The  public  version  of  the  PRIA  omits  the 
confidential  information. 

NHTSA  notes  that  its  analysis  of 
manufacturer  capabilities  was  largely 
completed  prior  to  Chrysler's  acquisition 
of  American  Motors  in  August  of  this 
year.  While  this  notice  generally 
addresses  the  capabilities  of  these 
companies  separately,  the  agency  will 
address  the  merged  capability  for  i 
purposes  of  a  final  rule.  NHTSA     | 
requests  that  comments  concerning 
ChJrysler's  capability  for  MY  1990-61  be 
provided  in  terms  of  the  merged  fleet. 


A.  ManufacUmr  ProfecUons 
General  Motors 

General  Motors  (GM)  projected  in 
December  1986  that  it  could  achieve 
CAFE  levels  of  20.5  mpg  in  MY  1900  and 
20.6  mpg  in  MY  1991.  By  comparison.,  in 
a  pre-model  year  report  submitted  in 
December  1986,.  GM  projected  a  MY 
1987  CAFE  of  IftS  mpg. 

The  expected  improvement  between 
MY  1987  and  MY  1990  is  largely 
attributable  to  replacement  of  earlier 
standard  pickups  with  the  new  GMT- 
400  model  in  MY  1968  (which  has  now 
been  introduced]  and  increased 
penetration  of  certain  technologies  in 
other  vehicles.  These  factors  together 
account  for  0.4  mpg  of  the  improvement. 
The  GMT-400  model  is  Ughter  thaa  its 
predecessors  and  more  aerodynamic 
The  remaining  0.3  mpg  improvement  is 
attributable  to  mix  shifts  toward  more 
fuel-efficient  models  and  engines  and 
minor  technology  improvements. 

The  0.1  mpg  increase  in  GM's  CAFE 
between  MY  1990  and  MY  1991  is 
primarily  attributable  to  increased 
penetration  of  certain  technologies. 
While  the  gain  associated  with  this 
improvement  is  a3  mpg.  it  is  partially 
oRset  (-0.2  mpg)  by  mix  shifts  toward 
less  fuel-efficient  models  and  engines. 

In  the  past.  CM  anticipated  higher 
CAFE  levels  by  MY  1990.  In  March  1985, 
it  projected  that  it  could  achieve  CAFE 
as  high  as  23.5  mpg.  In  that  submission, 
however,  it  emphasized  the  following: 

All  estimates  and  future  product  plans 
contained  in  this  submission  are  but  a 
"snapshot  in  time."  As  we  iiave  stated  on  a 
number  of  occaaioiis  *  '  *,  changes  in  the 
economic  outlook,  in  fuel  availability,  in  fuel 
prices  or  in  consumer  preference  significantly 
affect  GM's  CAFE.  The  unpredictability  of 
the  market,  the  unknown  effect  of  future  light 
duty  track  emission  regulations  and  the 
unproven  results  of  future  combinations  of 
technology  cause  CAFE  projections  to  be 
*  *  *  tentative*  *  *. 

The  bulk  of  the  decline  in  GM's 
projection,  2.8  mpg.  is  due  to  a  decline  in 
anticipated  fuel  economies  for 
individual  tnicklines.  Some  of  this 
decline  relates  to  decisions  by  that 
company  to  cancel  certain  product 
changes  which  it  once  planned.  GM's 
reasons  for  not  making  the  changes 
relate  to  such  concerns  as  cost,  results 
of  market  research,  development 
problems,  and  the  unavailability  of 
certain  motor  vehicle  equipment  it 
planned  to  use  on  some  trucks.  Also. 
GM  achieved  less  than  the  expected 
benefit  from  certain  technological 
changes  it  did  make.  The  remaining  0.2 
mpg  of  the  decline  reflects  mix  shifts 
toward  less  fuel-efficient  models  and 
engines  (—0.3  mpg).  which  are  partially 


offset  by  the  impacta  of  certain  program 
delays andadditiona (-f^ai  mpg). 

Ford 

Ford  projected  in  December  1980  that 
it  could  achieve  CAFE  levels  of  19.2  mpg 
to  2a5 mpg  in  MV  iseoand  19:8 mpg^to 
20.5  mpg  in  MY  1991.  The  material 
supporting  the  Ford  submiraion 
indicate*  that'Ford  considers  the  high 
ends  of  its  pmjected  ranges  to  be  its 
most  likely  CAFE  levels.  The  lower  ends 
represent  certain  risks  which  are  not 
taken  ints  account  in  its  primary 
estimates.  While  the  totarf  risk  for  both 
model  years  is  the  same,  1^3  mpg.  Ford 
also  identified  possible  teohnieai 
opportunities  for  MY  1991  w^ich  could 
be  used  to  offset  some  of  die  risk  for 
that  model  year.  By  comparison,  in  a 
pre-modd  year  report  submitted  in 
December  1986.  Ford  projected' a  MY 
198r  CAFE  of  20.5  mpg; 

The  lack  of  change  in  Ford's  expected 
CAFE  between  MY  1987  and  MY  1990 
reflects  a  number  of  offsetting  factors, 
none  of  which  is  large.  These  factors 
include  mix  shifis  toward- less  fiiel- 
efficient  models  and  engines  (—0.2  mpg) 
and  a  small  decline  in  CAFE  related  to 
new  model  and  engine  introductions 
(—0.1  mpg).  which  are  entirely  offset  by 
a  number  of  technological  improvements 
(-1-0.3  mpg). 

Ford  once  anticipated  higher  CAFE 
levels  by  MY  1900.  In  February  1985. 
Ford  projected  a  MY  1990  CAFE  of  23.0 
mpg.  The  bulk  of  the  decline  in  Ford's 
projection,  2.3  mpg,  reflects  hardware 
technologies  yielding,  less  fuel  economy 
improvement  than  was  originally 
expected.  Other  factors,  including 
engine  and  model  mix  shifts  and  a 
product  delay,  account  for  the  remaining 
0.2  mpg  decline. 

Chrysler 

Chrysler  projected  in  December  1986 
that  it  could  achieve  CAFE  levels  of  23.2 
mpg  in  MY  1990  and  23.0  mpg  in  1991.  By 
comparison,  in  a  pre-model  year  report 
submitted  in  December  1986,  Chrysler 
projected  a  MY  1987  CAFE  of  21.2  mpg. 

The  expected  improvement  between 
MY  1987  and  MY  1990  is  attributable  to 
certain  technology  improvements  (-1-1.8 
mpg)  and  favorable  model  and  engine 
mix  shifts. 

Like  GM  and  Ford,  Chrysler  once 
anticipated  higher  CAFE  levels  by  MY 
1990.  In  February  1965,  Chrysler 
projected  a  MY  1990  CAFE  of  24.7  mpg. 
The  decline  in  Chrysler's  projection.  1.5 
mpg,  is  attributable  to  changes  in 
product  offerings  and  mix  shifts  toward 
less  fuel-efficient  models. 


American  Motors 

American  Motors  (AMC)  projected  in 
December  1986  that  it  could  achieve 
CAFE  levels  of  22.9  mpg  for  MY  1990 
and  23.1  mpg  for  MY  1991.  By 
comparison,  AMC's  pre-model  year 
report  for  MY  1987  projected  a  CAFE  of 
21.3  mpg. 

The  expected  improvement  between 
MY  1987  and  MY  1990-91  reflects 
several  technological  improvements  and 
changes  in  product  offerings. 

Other  Manufacturers 

Volkswagen  (VW)  currently  offers 
only  one  light  truck  model,  the  Vanagon 
compact  bus,  with  an  average  fuel 
economy  of  about  19.0  mpg.  In 
December  1986,  VW  stated  that  "(t)he 
vehicles  utilize  fuel-efficiency  enhancing 
technologies  and  no  major  modifications 
are  projected,  within  the  utility 
parameters  of  these  vehicles,  at  least 
through  MY  1990." 

Other  foreign  light  truck 
manufacturers  only  compete  in  the  small 
vehicle  portion  of  the  light  truck  market 
and  are  therefore  expected  to  achieve 
CAFE  levels  well  above  GM  and  Ford, 
which  offer  full  ranges  of  truck  models. 

B.  Possible  Additional  Actions  To 
Improve  MY  1990-91  CAFE 

There  are  additional  actions  which, 
given  sufficient  time  and  resources, 
manufacturers  may  be  able  to  take  to 
improve  their  CAFE  above  the  levels 
which  are  currently  projected  for  MY 
1990-91.  These  actions  may  be  divided 
into  three  categories:  further 
technological  changes  to  their  product 
plans,  increased  marketing  efforts,  and 
product  restrictions. 

1.  Further  Technological  Changes 

The  ability  to  improve  CAFE  by 
further  technological  changes  to  product 
plans  is  dependent  on  the  availability  of 
fuel-efficiency  enhancing  technologies 
which  manufacturers  are  able  to  apply 
within  available  time. 

The  agency's  PRIA  discusses  the  fuel- 
efficiency  enhancing  technologies  which 
are  expected  to  be  available  during  the 
MY  1990-91  time  period.  One  constraint 
on  the  increased  use  of  these 
technologies  is  limited  leadtime.  In  the 
MY  1988-89  light  truck  proceeding, 
Chrysler  commented  that  "(i)t  is 
important  to  recognize  that  the  leadtime 
required  to  implement  improvements  in 
engines,  transmissions,  aerodynamics 
and  rolling  resistance,  is  usually  three  to 
four  yeart  "  Also,  as  the  agency 
discussed  in  establishing  the  final  rule 
for  MY  1989,  once  a  new  design  is 
established  and  tested  as  feasible  for 
production,  the  leadtime  necessary  to 


design,  tool,  and  test  components  such 
as  new  body  sheet-metal  subsystems  for 
mass  production  is  typically  22  to  29 
months.  Other  potential  major  changes, 
such  as  those  cited  by  Chrysler,  often 
take  longer.  Leadtimes  for  new  vehicles 
are  typically  at  least  three  years. 

Given  leadtime  constraints,  the 
agency  does  not  believe  that 
manufacturers  can  achieve  major 
improvements  in  their  projected  MY 
1990-91  CAFE  levels  by  additional 
technological  actions.  However, 
manufacturers  may  be  able  to  achieve 
some  additional  CAFE  improvements  by 
increasing  the  penetration  of 
technologies  already  in  production,  such 
as  four-speed  automatic  transmissions, 
and  by  utilization  or  increased 
penetration  of  short  leadtime  technology 
improvements  such  as  low  tension 
piston  rings,  serpentine  belts,  electric 
cooling  fans  and  small  weight 
reductions.  NHTSA  has  taken  these 
types  of  potential  improvements  into 
account  in  developing  this  proposal. 

In  analyzing  the  issue  of  improving 
MY  1990-91  CAFE  by  additional 
technological  means,  the  agency 
requests  information  or  conunents  on 
the  following  question: 

1.  What  is  the  feasibility  (bearing  in 
mind  both  technological  feasibility  and 
economic  practicability)  of  the  various 
fuel-efficiency  enhancing  technologies, 
including  but  not  limited  to  electronic 
engine  controls:  port  fuel  injection; 
engine  friction  reduction  by  improved 
piston  rings,  bearings,  or  roller  cam 
followers;  electronic  transmission 
controls;  and  lower  accessory  and 
accessory  drive  losses,  for  improving 
manufacturers'  CAFE  for  MY  1990-91? 
In  answering  this  question,  please 
address  both  the  amount  of  fuel 
economy  improvement  associated  with 
each  technology  and  the  potential 
penetrations  of  those  technologies 
during  this  time  period,  i.e.,  the  extent  to 
which  they  could  be  incorporated  across 
manufactiu^rs'  fleets.  If  feasible,  for 
which  model  years?  If  not.  why  not? 
What  are  the  leadtimes  involved  in 
making  such  technological  changes? 
Please  provide  cost  estimates  for  these 
technologies  and  specific  information 
concerning  the  bases  for  such  cost 
estimates. 

2.  Increased  Marketing  Efforts 

NHTSA  believes  that  the  ability  to 
improve  light  truck  CAFE  by  marketing 
efforts  is  relatively  small.  Light  trucks 
are  often  purchased  for  their  work- 
performing  capabilities.  This  is 
particularly  true  for  the  larger,  less  fuel- 
efficient  light  trucks.  Since  the  smaller 
light  trucks  cannot  meet  the  needs  of  all 


light  truck  users,  the  manufacturers' 
ability  to  use  marketing  efforts  to 
encourage  consumers  to  purchase 
smaller  light  trucks  instead  of  larger 
light  trucks  is  limited. 

As  a  practical  matter,  marketing 
efforts  to  improve  CAFE  are  largely 
limited  to  techniques  which  either  make 
fuel-efficient  vehicles  less  expensive  or 
less  fuel-efficient  vehicles  more 
expensive.  Moreover,  the  ability  of  a 
manufacturer  to  increase  sales  of  fuel- 
efficient  light  trucks  depends  in  part  on 
increasing  its  market  share  at  the 
expense  of  competitors  or  pulling  ahead 
its  own  sales  from  the  future.  The  ability 
of  domestic  manufacturers  to  make  such 
sales  increases  is  also  affected  by  the 
strong  competition  in  that  market  from 
Japanese  manufacturers.  While  the 
Japanese  manufacturers  currently  have 
an  overall  combined  market  share  of 
about  30  percent  of  light  trucks,  their 
share  for  the  smaller,  more  fuel-efficient 
light  trucks  is  about  45  percent. 

Also,  the  improved  fuel  efficiency  of 
all  sizes  of  modem  light  trucks  makes  it 
more  difficult  to  sell  the  small  light 
trucks.  The  reason  for  this  is  that  there 
are  diminishing  returns  in  terms  of  fuel 
economy  from  purchasing  smaller  light 
trucks  as  the  fuel  efficiency  of  larger 
light  trucks  increases.  Also,  as  gasoline 
prices  have  declined,  there  are 
diminishing  returns  in  terms  of  fuel  cost 
savings  from  purchasing  more  fuel- 
efficient  vehicles.  Hence,  an 
economically  rational  consumer  will  not 
be  as  concerned  with  improving  fuel 
efficiency  when  gasoline  prices  are  low, 
making  it  more  difficult  for  a 
manufacturer  to  market  its  most  fuel- 
efficient  vehicles. 

A  problem  with  pulling  ahead  sales  is 
that  the  manufacturers'  CAFE  levels  for 
subsequent  years  are  reduced.  For 
example,  if  a  manufacturer  improves  its 
MY  1990  CAFE  by  pulling  ahead  sales  of 
fuel-efficient  light  trucks  from  MY  1991. 
its  MY  1991  CAFE  will  decrease, 
compared  with  the  level  it  would  have 
been  in  the  absence  of  any  pull-ahead 
sales  attributable  to  marketing  efforts. 
For  this  reason,  a  manufacturer  cannot 
continually  improve  its  CAFE  simply  by 
pulling  ahead  sales.  Given  all  of  these 
factors,  NHTSA  tentatively  concludes 
that  the  domestic  manufacturers  cannot 
significantly  improve  their  MY  1990-91 
CAFE'S  by  increased  marketing  efforts. 

3.  Product  Restrictions 

Manufacturers  could  improve  their 
CAFE  by  restricting  their  product 
offerings,  e.g.,  limiting  or  deleting 
production  of  particular  larger  light 
truck  models  and  larger  displacement 
engines.  However,  such  product 
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restrictioiu.  couM  have  significant 
adverse  economicimpacts  on  the 
industry  and  the  economy  as  a  whole. 
For  example,  the  PRIA  presents  a 
scenario  in  which  CM  and  Ford  are 
assumed  to  restrict  production  of 
sufficient  numbers  of  their  least  fuel- 
efficient  light  truck  models  to  obtain  a 
0.5  mpg  improvement  in  CAFE  for  MY 
1990-91.  Under  this  scenario,  CM  could 
suffer  a  sales  loss  of  more  than  150.000 
light  trucks  for  each  model  year,  while 
Ford  could  experience  a  sales  loss  of 
more  than  lOaooo  light  trucks  for  each 
model  year.  The  potential  job  losses  in 
manufacturing;  and  supplier  industries 
could  total  30.000  to  45,000  for  MY  1990, 
with  even  higher  job  losses  for  MY  1991. 

In  addition  to  the  adverse  impacts  on 
the  automotive  industry,  a  wide  range  of 
businesses  could  be  seriously  affected 
to  the  extent  that  they  could  not  obtain 
the  light  trucks  they  need  for  business 
use.  Also,  such  product  restrictions 
could  ran  counter  to  the  congressional 
intent  that  the  CAFE  program  not 
unduly  limit  consumer  choice.  See  H.R. 
Rep.  No.  93-340,  94th  Cong.,  Ist  Sess.  87 
(1975). 

Civen  these  considerations,  NHTSA 
believes  that  significant  product 
restrictions  should  not  be  considered  as 
part  of  manufacturer's  capabilities  to 
improve  MY  1990-91  CAFE  levels. 

In  analyzing  the  possible  economic 
impacts  of  alternative  fuel  economy 
standards,  the  agency  requests 
information  or  comments  on  the 
followring  questions:  ' 

2.  What  would  be  the  likely  speclHc 
effects  on  employment  and  sales  of 
different  MY  1990-«1  fight  truck  fuel 
economy  standards,  within  and  outside 
the  proposed  ranges?  Please  provide 
data  to  support  arguments  on  this  point. 

3.  What  would  be  the  likely  specific 
effects  on  consumer  choice  of 
alternative  light  truck  fuel  economy 
standards? 

C.  Manufacturer-Specific  CAPE 
Capabilities 

As  discussed  later  in  this  notice, 
NHTSA  is  directed  to  take 
"industrywide  considerations"  into 
account  in  setting  fuel  economy 
standards.  In  carrying  out  this  direction, 
the  agency  focuses  on  the  least  capable 
manufacturers  with  substantial  shares 
of  light  truck  sales. 

For  MY  1990-91.  CM  and  Ford  appear 
to  be  the  two  "least  capable 
manufacturers"  with  substantial  shares 
of  combined  light  truck  sales.  While 
Chryslers  and  AMC's  primary  CAFE 
projections  for  MY  1990-91  range 
between  22.9  mpg  and  23.2  mpg.  GN^'s 
and  Ford's  primary  projections  ana 
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approximately  2.5  mpg  lower,  at  20.5 
mpg  to  20.6  mpg.  GMs  and  Ford's 
capabilities  are  lower  than  those  of 
Chrysler  aad  AMC  primarily  because 
the  Chrysler  and  AMC  fleets  do  not 
cover  as  wide  a  range  of  models. 
Instead,  the  Chrysler  and  AMC  fleets 
are  more  oriented  to  small  and  compact 
vehicles.  While  VW's  capability  is  likely 
below  that  of  GM  and  Ford,  it  does  not 
have  a  substantial  share  of  indnstry 
sales.  For  example,  its  MY  1888  market 
share  was  only  0.3  percent. 

GMs  and  Ford's  MY  1990-01  CAFE 
projections  are  subject  to  a  number  of 
uncertainties,  fa  its  Etecember  1986 
submission.  GM  stated  the  following 
about  its  projections: 

The  estimates  and  product  plans  contained 
within  this  submission  are  based  on  specific 
assumptions  whichmay  prove  to  be  incorrect 
by  1990  and  1961.  They  an.  therefore,  subject 
to  change  in  response  to  market  dynamics 
and  future  governmental  or  competitor 
actions.  Specifically,  this  response  does  not 
comprehend  the  adverse  fuel  economy  effect 
of  possible  more  stringent  emission  standards 
being  considered  by  EPA  as  published  in 
ANPRM.  51  FR  32032,  September  8, 1966. 
Uncertainties  such  as  the  future  price  of  fuel. 
small  truck  sales  penetration  by  foreign 
competitors  and  the  degree  to  which 
projected  fuel  economy  improvements  will  be 
realized  in  new  truck  programs  place  a  full- 
line  manufacturer,  such  as  CM,  at  risk  of  not 
meeting  its  projected  combined  CAFE  of  20.5 
and  20.6  mpg  for  MY's  1990  and  1991, 
respectively. 

As  indicated  above,  the  lower  ends  of 
Ford's  projections  represent  certain 
risks  which  are  not  taken  into  account  in 
its  primary  estimates.  Ford  identified  a 
technical  risk  of  1.1  mpg  for  each  model 
year.  That  company  indicated  that  most 
of  this  risk.  1.0  mpg.  is  due  to  the 
potential  effects  of  lower  HC  standards 
which  may  be  ismed  by  EPA.  hi 
addition,  Ford  identified  a  vohune/mix 
risk  of  0.2  mpg  for  each  model  year. 

On  the  side  of  opportunities, 
manufacturers  may  be  able  to  achieve 
some  additional  CAFE  improvements  by 
increasing  the  penetration  of 
technologies  already  in  production,  such 
as  four-^)eed  automatic  transmissions, 
and  by  utilization  or  hicreased 
penetration  of  short  leadtime  technology 
improvements  such  as  low  tension 
piston  rings,  serpentine  belts,  electric 
cooling  fans  and  small  weight 
reductions.  For  MY  1991.  Ford  identified 
potential  technical  opportunities  which 
could  raise  its  CAFE  by  0.5  mpg. 

Taking  account  of  GMs  and  Ford's 
current  and  past  projections  and 
imderlying  product  plans,  risks  and 
opportunities.  NHTSA  believes  that  the 
MY  1990-91  combined  light  truck 
capabilities  for  each  company  are 
between  20i)  mpg:  to  21.0  mpg.  For 


purposes  of  a  final  rule,  the  agency  will' 
refine  its  analysis- of  manufacturer 
capabilities. 

In  analyzing,  manufacturer  capabilities 
for  MY  1990-01.  the  agency  requests 
information  or  comments  on' the 
following  question: 

4.  What  are  the  manufacturer  current 
capabilities  for  MY  ra90-91?  Please 
address  this  issue  for  both  combined 
capability  and  2WD/4WD  capabilities. 
How  substantial  are  the  uncertainties 
affecting  manufacturers'  capabilities 
during  this  time  period,  and  how  should 
these  uncertainties  be  considered  in 
setting  fuel  economy  stantiards  at  the 
maximum  feasible  level? 

Othec  Federal  Stnndatdb 

As  discussed  by  the  PRIA,  NHTSA  is 
evaluating  several  safety  rulemakings 
for  their  potential  impacts  on  CAFE. 
One  is  the  agency's  proposal  to  require 
dynamic  testing  of  manual  lajr/siroufder 
belts  for  light  trucks.  Some  existing  light 
trucks  already  meet  the  proposed 
requirements,  and  others  could  meet  the 
requirements  by  relatively  minor 
changes.  The  agency  is  evaluating. the 
possible  need  for  structural  changes  on 
some  vehicles,  as  part  of  analyzing' the 
comments  and  considering  a  final  rule. 
NHTSA  believes  that  it  is  unlikely  that 
the  proposed  rule  would  result  in  any 
significant  weight  increases  or  fuel 
economy  degradations. 

NHTSA  hasralso  proposed  to  extend 
the  applicability  of  its  standard 
concerning  steerhig  control  rearward 
displacement  to  additional  light  trucks. 
While  NHTSA  indicated  its  belief  that 
the  proposal  woufd  not  significantly 
affect  weight  (and  hence  CAFE].  GM 
and  Ford  ar^ed  in  their  comments  that 
there  could  be  significant  weight 
impacts.  The  agency  is  still  evaluating 
that  issue. 

Several  amendments  to  the  agency's 
lighting  standard,  which  permit 
reductions  in  aerodynamic  drag  and 
slight  weight  savings,  could  have 
positive  impacts  on  CAFE.  However,  the 
potential  fuel  economy  improvement  for 
light  trucks  by  adoption  of  aerodynamic 
designs  is  smaller  than  that  for  ears, 
given  that  the  basic  shape  of  light  trucks 
is  often  dictated  by  load  carrying 
capability  or  other  functional  attributes. 
Also,  while  consumer  acceptance  of 
aerodynamic  designs  for  passenger  cars 
has  been  good,  the  light  truck  market 
has  not  been  exposed  to  such  designs. 

The  Environmental  Protection  Agency 
(EPA)  published  a  proposal  on  July  1. 
1985  (50  FR  27188J  to  provide  adjustmrait 
credits  to  light  truck  manufacturers  for 
changes  m^r  in  fuel  economy  test 


procedures.  The  rulemaking  is  not  likely 
to  have  any  signiflcant  effect  on  the 
manufacturers'  projections  discussed 
above. 

The  EPA  requirement  for  control  of 
diesel  particulate  matter  became  more 
stringent  in  MY  1987.  Also,  the  EPA 
requirement  for  control  of  oxides  of 
nitrogen  (NOx)  becomes  more  stringent 
in  MY  1988.  The  impacts  of  these 
requirements  were  discussed  in  the  final 
rule  for  MY  1989  (52  FR  at  6570-71)  and 
are  also  discussed  in  the  PRIA  for  this 
proceeding.  The  more  stringent 
particulate  standard  is  expected  to  have 
little  CAFE  effect  since  manufacturers 
do  not  plan  on  offering  significant 
volumes  of  diesel  engines  that  require 
changes.  The  more  stringent  NOx 
standard  is  not  expected  to  adversely 
affect  CAFE  since  the  three-way 
catalyst  tedmology  used  to  meet  the 
standard  does  not  result  in  a  net  loss  in 
fuel  efficiency. 

On  September  8, 1966,  EPA  published 
an  advance  notice  of  proposed 
rulemakit^  (ANHIM)  concerning  more 
stringent  HC  exhaust  eraissions  for  light- 
duty  trucks.  In  December  1986.  both  GM 
and  Ford  commented  tiiat  more  stringent 
HC  standards  could  have  a  negative 
impact  on  CAFE.  Ford  commented  that 
such  staodaids  could  reduce  its  CAFE 
by  as  much  as  \Si  mpg.  While  EPA 
indicated  that  compliance  tvith  the  more 
stringent  HC  standards  could  be 
required  as  early  as  MY  1888,  it  remains 
tmclear  whether  compliance  will  be 
required  for  MY  1990-01.  NHTSA  will 
continue  to  monitor  diis  rulemaking  and 
conduct  such  analysis  or  other  action  as 
necessary. 

In  August  1987,  EPA  proposed  a 
requirement  for  on-board  vapor  control. 
The  proposed  effective  date  is  two  or 
more  model  years  after  promulgation  of 
a  final  rule.  Tlius.  the  proposed 
rulemaking  apparently  would  not  affect 
MY  1990  light  trucks.  Based  on  EPA's 
estimate  that  on-board  controls  would 
result  in  a  net  weight  gain  of  four  to  five 
pounds.  NHTSA's  PRIA  concludes  that 
the  maximum  CAFE  impact  would  be 
less  than  0.05  mpg,  and  possibly  much 
lower. 

NHTSA  is  not  aware  of  any  plans  on 
the  part  of  EPA  to  promulgate  noise 
regulations  during  the  MY  1990-91  time 
period  and  therefore  does  not  anticipate 
any  attendant  fuel  economy  impacts. 

The  California  Air  Resources  Board 
(CARE)  at  its  April  24-25, 1986  public 
hearings  adopted  more  stringent  NO. 
standards  for  compact  trucks.  In 
December  1986,  Ford  stated  that  this 
requirement  could  reduce  its  MY  1990- 
91  CAFE  by  0.05  mpg. 

In  analyzing  the  effects  of  other 
Federal  standards  on  fuel  economy,  the 


agency  requests  information  or 
comments  on  the  following  question: 

5.  Has  NHTSA  identified  all  of  the 
other  Federal  standards  that  might 
impact  light  truck  fuel  economy  during 
MY  1990-01?  What  are  the  potential 
impacts  of  other  Federal  standards  on 
individual  manufacturers'  CAFE  levels 
for  these  two  model  years? 

The  Need  to  Conserve  Energy 

Since  1975,  when  the  Energy  Policy 
and  Conservation  Act  was  passed,  this 
nation's  energy  situation  has  changed 
significantly.  Oil  markets  were 
deregulated  in  1981,  permitting 
consumers  to  make  choices  in  response 
to  market  signals  and  allowing  the 
market  to  adjust  quickly  to  changing 
conditions,  llie  Strategic  Petroleum 
Reserve,  now  containing  more  than  515 
milli(Mi  barrels  of  oil,  was  established, 
which  can  be  used  to  ameliorate  the 
effect  of  supply  interruptions. 

A  comparison  of  energy  statistics  for 
1986  with  figures  for  1975-80  indicates 
significant  progress  since  that  time 
period.  Net  oil  imports  were  34  percent 
in  1986,  as  compared  to  46  percent  in 
1977.  The  value  of  imported  oil  was  $37 
million  in  1988  (1965  dollars),  as 
compared  to  $97  million  in  1980. 
Moreover,  imports  fiom  OPEC  were  45.7 
percent  of  total  imports  in  1986,  as 
compared  to  70.3  percent  in  1977.  Much 
of  this  progress  is  attributable  to 
successful  energy  conservation  efforts, 
both  in  the  transportation  sector  and 
other  areas  of  the  economy. 

Despite  the  progress  which  has  been 
made,  however,  the  current  enei^ 
situation  and  emerging  trends  point  to 
the  continued  importance  of  oil 
conservation.  Oil  continues  to  account 
for  well  over  40  percent  of  U.S.  energy 
use,  and  97  percent  of  the  energy 
consumed  in  the  transportation  sector. 
While  the  U.S.  is  the  second-largest  oil 
producer,  it  contains  only  four  percent 
of  the  world's  known  oil  reserves. 
Moreover,  proved  reserves  have 
declined  from  a  peak  of  39.0  billion 
barrels  in  1970  to  28.4  billion  barrels  in 
1985. 

While  substantially  lower  oil  prices  in 
1986  were  welcomed  by  consumers,  the 
lower  prices  increase  concerns  about 
U.S.  dependence  on  imported  petroleum, 
particularly  from  the  Middle  East.  Since 
the  U.S.  is  a  high  cost  producer  of  oil, 
relative  to  the  rest  of  the  world,  lower 
prices  make  operation  of  some  domestic 
wells  unprofitable  and  reduce  the 
incentives  for  future  exploration.  Also, 
lower  prices  increase  consumer  demand 
for  oil.  Since  practically  all  of  the 
world's  excess  production  capacity  is  in 
OPEC  countries,  with  nearly  70  percent 


in  the  Persian  Gulf  states,  these  factors 
contribute  toward  increased  levels  of 
OPEC  imports.  For  example,  between 

1985  and  1986,  the  nation's  volume  of  net 
imports  rose  from  4.29  MMB/D  to  5.29 
MMB/D.  OPEC's  share  of  the  nation's 
imports  rose  from  36.2  percent  to  45.7 
percent.  On  the  other  hand,  the  lower  oil 
prices  resulted  in  a  reduction  in  the 
value  of  imported  oil  from  $50.36  billion 
in  1985  to  $36.68  billion  (1985  dollars)  in 
1986.  despite  the  increased  amount  of 
imported  oil.  The  dramatic  decline  of 
gasoline  prices  continued  until 
December  1986,  when  prices  began  to 
increase. 

According  to  Energy  Information 
Administration  (ELA)  projections, 
domestic  production  is  expected  to 
decline  fiom  10.3  MMB/D  in  1986  to  &0 
to  9.1  MMB/D  in  1995  and  6.9  to  9.1 
MMB/D  in  2000,  depending  on  th    price 
of  oil.  Net  imports  are  projected  t^ 
increase  from  5.3  MMB/D  in  1966  to  6.4 
to  9.6  MMB/D  in  1995  and  7.3  to  11.9 
MMB/D  in  2000.  Thus,  as  a  percentage 
of  total  U.S.  petroleum  use,  ELA  expects 
imports  to  rise  from  34  percent  in  1966  to 
between  41  to  55  percent  in  1995  and  45 
to  63  percent  in  2000.  NHTSA  notes, 
however,  that  future  projections  about 
petroleum  imports  are  subject  to  great 
imcertainty.  For  example,  the  EIA's  1977 
Annual  Report  to  Congress  projected 
that  net  oil  imports  by  the  U.S.  would,  in 
the  "reference  case,"  reach  11  MMB/D 
by  1985.  Net  imports  in  1985  actually 
turned  out  to  be  4.2  MMB/D,  less  than 
half  the  level  predicted  in  1977. 

In  March  1987,  the  Department  of 
Energy  submitted  a  report  to  the 
President  entitled  "Energy  Security." 
NHTSA  believes  that  the  following 
quotation  fiom  that  report  represents  a 
useful  summary  of  the  current  energy 
situation  and  national  security: 

Although  dependence  on  insecure  oil 
supplies  is  . . .  projected  to  grow,  energy 
security  depends  in  part  on  the  ability  of 
importing  nations  to  respond  to  oil  supply 
disruptions:  and  this  is  improving.  The 
decontrol  of  oil  price*  in  the  United  States,  as 
well  as  similar  moves  in  other  countries,  has 
made  economies  more  adaptable  to  changing 
situations.  Furthermore,  the  large  strategic  oil 
reserves  that  have  been  established  in  the 
United  States  (and  to  a  lesser  extent,  in  other 
major  oil-importing  nations)  will  make  it 
possible  to  respond  far  more  effectively  to 
any  future  disruptions  than  has  been  the  case 
in  the  past. 

The  current  world  energy  situation  and  the 
outlook  for  the  future  include  both 
opportunities  and  risks.  The  oil  price  drop  of 

1986  showed  how  consumers  can  be  helped 
by  a  more  competitive  oil  market.  If  adequate 
suppUes  of  oil  and  other  energy  resources 
continue  to  be  available  at  reasonable  prices, 
this  will  provide  a  boost  to  the  world 
economy.  At  the  same  time,  the  projected 


Mtt%^^ 


C^ul« 


.1    D. 


/   Vr.1     i;9    Mr,     91  n    /  T^lllrar^av    Nnvpmher  12.   1987    /   PrODOSed  RulsS 


Fedbral  Rcgbler  /  Vol.  52.  No.  218  /  Thursday.  November  12.  1987  /  Proposed  Rules  43373 


43372  Federal  Register  /  Vol.  52.  No.  218  /  Thursday.  November  12.  1987  /  Proposed  Rules 


Federal 


increase  in  reliance  on  relatively  few  oil 
suppliers  implies  certain  risks  for  the  United 
States  and  the  free  world.  These  risks  can  be 
summarized  as  follows: 
— If  a  small  group  of  leading  oil  producers 
can  dominate  the  worlds  energy  markets, 
this  could  result  in  artificially  high  prices 
(or  just  sharp  upward  and  downward  price 
swings),  which  would  necessitate  difficult 
economic  adjustments  and  cause  hardships 
to  all  consumers. 
— Revolutions,  regional  wars,  or  aggression 
from  outside  powers  could  disrupt  a  large 
volume  of  oil  supplies  from  the  Persian 
Gulf,  inflicting  severe  damage  on  the 
economies  of  the  United  States  and  allied 
nations.  Oil  price  increases  precipitated  by 
the  1978-79  Iranian  revolution  contributed 
to  the  largest  economic  recession  since  the 
1930' s.  Similar  or  larger  events  in  the  future 
could  have  far-reaching  economic, 
geopolitical,  or  even  military  implications. 

Light  trucks  meeting  the  standards 
proposed  by  this  notice  will  be  more 
fuel-efficient  than  the  average  vehicle  in 
the  current  light  truck  fleet  in  service, 
thus  making  a  positive  contribution  to 
petroleum  conservation. 

As  discussed  at  the  beginning  of  this 
notice,  the  Secretary  of  Transportation 
has  submitted  legislation  to  repeal  the 
CAFE  standards  program.  The  i 

submission  was  made  in  light  of  thel 
economic  distortions  caused  by  CAFE 
standards  and  strong  evidence  that  the 
market  will  continue  to  provide  the  j 
proper  balancing  of  fuel  efficient 
vehicles  versus  other  vehicle 
characteristics  such  as  size,  safety,  and 
performance.  The  proposal  is  based  on  a 
conclusion  that  CAFE  standards  are 
unnecessary  and  not  that  energy 
conservation  itself  is  unnecessary.  This 
discussion  of  "the  need  of  the  nation  to 
conserve  energy"  has  been  prepared 
consistent  with  the  statutory 
requirement  to  consider  this  factor  in 
setting  standards. 

Delmnining  the  Maximum  Feasible 
Average  Fuel  Economy  Level 

As  discussed  above,  section  502(b) 
requires  that  light  truck  fuel  economy 
standards  be  set  at  the  maximum 
feasible  average  fuel  economy  level.  In 
making  this  determination,  the  agency 
must  consider  the  four  factors  of  section 
502(e):  Technological  feasibility, 
economic  practicability,  the  effect  of 
other  Federal  motor  vehicle  standards 
on  fuel  economy,  and  the  need  of  the 
nation  to  conserve  energy. 


A.  Interpretation  of  "Feasible" 

Based  on  dictionary  definitions  and 
judicial  interpretations  of  similar 
language  in  other  statutes,  the  agency 
has  in  the  past  interpreted  "feasible"  to 
refer  to  whether  something  is  capable  of 
being  done.  The  agency  has  thus 
concluded  in  the  past  that  a  standard  set 


at  the  maximum  feasible  average  fuel 
economy  level  must:  (1)  Be  capable  of 
being  done  and  (2)  be  at  the  highest 
level  that  is  capable  of  being  done, 
taking  account  of  what  manufacturers 
are  able  to  do  in  light  of  available 
technology,  economic  practicability, 
how  other  Federal  motor  vehicle 
standards  affect  average  fuel  economy, 
and  the  need  of  the  nation  to  conserve 
energy. 

Industrywide  Considerations 

The  statute  does  not  expressly  state 
whether  the  concept  of  feasibility  is  to 
be  determined  on  a  manufacturer-by- 
manufacturer  basis  or  on  an 
industrywide  basis.  Legislative  history 
may  be  used  as  an  indication  of 
congressional  intent  in  resolving 
ambiguities  in  statutory  language.  The 
agency  believes  that  the  below-quoted 
language  provides  guidance  on  the 
meaning  of  "maximum  feasible  average 
fuel  economy  level." 

The  Conference  Report  to  the  1975  Act 
(S.  Rep.  No.  94-516, 94th  Cong..  1st  Sess. 
154-5  (1975))  states: 

Such  determination  [of  maximum  feasible 
average  fuel  economy  level]  should  take 
industrywide  considerations  into  account. 
For  example,  a  determination  of  maximum 
feasible  average  fuel  economy  should  not  be 
keyed  to  the  single  manufacturer  which  might 
have  the  most  difficulty  achieving  a  given 
level  of  average  fuel  economy.  Rather,  the 
Secretary  must  weigh  the  benefits  to  the 
nation  of  a  higher  average  fuel  economy 
standard  against  the  difficulties  of  individual 
manufacturers.  Such  difficulties,  however, 
should  be  given  appropriate  weight  in  setting 
the  standard  in  light  of  the  small  number  of 
domestic  manufacturers  that  currently  exist, 
and  the  possible  implications  for  the  national 
economy  and  for  reduced  competition 
association  (sic)  with  a  severe  strain  on  any 
manufacturer  *  *  *. 

It  is  clear  from  the  Conference  Report 
that  Congress  did  not  intend  that 
standards  simply  be  set  at  the  level  of 
the  least  capable  manufacturer.  Rather, 
NHTSA  must  take  industrywide 
considerations  into  account  in 
determining  the  maximum  feasible 
average  fuel  economy  level. 

NHTSA  has  consistently  taken  the 
position  that  it  has  a  responsibility  to 
set  light  truck  standards  at  a  level  that 
can  be  achieved  by  manufacturers 
whose  vehicles  constitute  a  substantial 
share  of  the  market.  See  49  FR  41251, 
October  22. 1984.  The  agency  did  set  the 
MY  1982  light  truck  fuel  economy 
standards  at  a  level  which  it  recognized 
might  be  above  the  maximum  feasible 
fuel  economy  capability  of  Chrysler, 
based  on  the  conclusion  that  the  energy 
benefits  associated  with  the  higher 
standard  would  outweigh  the  harm  to 
Chrysler.  45  FR  20871.  20876;  March  31, 


1980.  However,  as  the  agency  noted  in 
deciding  not  to  set  the  MY  1983-85  light 
truck  standards  above  Ford's  level  of 
capability.  Chrysler  had  only  10-15 
percent  of  the  light  truck  domestic  sales, 
while  Ford  had  about  35  percent.  45  FR 
81593.  81599:  December  11. 1980. 

C:  Petroleum  Consumption 

The  precise  magnitude  of  energy 
savings  associated  with  alternative  light 
truck  fuel  economy  standards  is 
uncertain.  The  PRIA  provides 
calculations  for  the  hypothetical  lifetime 
fuel  consumption  of  the  MY  1990-91 
domestic  light  truck  fleets  assuming 
those  same  fleets  could  and  would 
achieve  alternative  CAFE  levels.  For 
example,  assuming  that  manufacturers 
could  achieve  average  CAFE  of  21.0  mpg 
for  the  MY  1990  domestic  light  truck 
fleet  but  instead  achieved  20.5  mpg  with 
the  same  number  of  sales,  there  could  be 
a  maximum  difference  in  fuel 
consumption  of  385  million  gallons  over 
the  lifetime  of  the  model  year's  fleet. 

However,  it  is  possible  that 
manufacturers  may  be  able  to  achieve 
particular  higher  CAFE  levels  only  by 
restricting  the  sales  of  their  large  light 
trucks.  If  this  occurred,  consumers  might 
tend  to  keep  their  older,  less-fuel 
efficient  light  trucks  in  service  longer. 
Also,  to  the  extent  that  a  particular 
manufacturer  might  find  it  necessary  to 
restrict  sales  of  its  large  light  trucks, 
consumers  may  be  able  to  transfer  their 
purchases  of  those  same  types  of 
vehicles  to  another  manufacturer  which 
may  have  less  difficulty  meeting  the 
CAFE  standard.  Thus,  the  agency 
believes  that  the  actual  impacts,  if  any. 
on  energy  consumption  of  alternative 
higher  fuel  economy  standards,  would 
be  much  less  than  the  theoretical 
calculations  comparing  different  levels 
of  industrjrwide  CAFE. 

D.  The  Proposed  MY  imO-91  Standards 

Based  on  its  analysis,  NHTSA  is 
proposing  to  set  the  MY  1990-91 
combined  standards  between  20.0  mpg 
and  21.0  mpg.  This  range  corresponds  to 
the  CAFE  capabilities  of  CM  and  Ford, 
the  least  capable  manufacturers  with 
substantial  shares  of  combined  light 
truck  sales.  While  the  agency  is 
concerned  about  energy  conservation,  it 
is  also  concerned  about  the  potential 
economic  impacts  of  overly  stringent 
CAFE  standards,  particularly  on 
American  jobs.  As  discussed  above,  the 
agency's  analysis  indicates  that  should 
standards  be  set  at  a  level  where  CM 
and  Ford  could  meet  the  standards  only 
by  restricting  their  products,  the 
potential  job  losses  associated  with 
obtaining  a  0.5  mpg  CAFE  improvement 


by  such  means  could  number  in  the  tens 
of  thousands. 

As  in  past  years,  the  agency  is 
proposing  to  set  2WD  and  4WD 
standards  as  an  alternative  to  the 
combined  standard.  Separate  2WD/ 
4WD  standards  allow  manufacturers 
greater  flexibility  in  planning  to  meet 
CAFE  standards  and  facilitate 
compliance  by  firms  with  truck  fleets 
heavily  weighted  toward  the  generally 
less  fuel  efficient  4WD  models. 

For  both  2WD  and  4WD  light  trucks, 
NHTSA  believes  that  CM  and  Ford  are 
the  least  capable  manufacturers  with 
substantial  shares  of  sales.  For  2WD 
light  trucks,  CM  projects  a  MY  1990 
CAFE  of  20.9  mpg  and  a  MY  1991  CAFE 
of  21.0  mpg.  while  Ford  projects  a  MY 

1990  CAFE  of  19.7  mpg  to  21.0  mpg  and  a 
MY  1991  CAFE  of  20.3  mpg  to  21.1  mpg. 
(As  indicated  above,  the  tdgh  end  of 
Ford's  projected  ranges  are  that 
company's  primary  estimates.)  Focusing 
on  GM's  and  Ford's  capabilities  and 
taking  account  of  risks  and 
opportunities,  NHTSA  is  proposing  to 
set  the  MY  1990-91  2WD  standards 
between  20.5  mpg  and  21.5  mpg. 

For  4WD  light  trucks.  CM  projects  a 
MY  1990  CAFE  of  19.2  mpg  and  a  MY 

1991  CAFE  of  19.3  mpg.  while  Ford 
projects  a  MY  1990  CAFE  of  18.4  mpg  to 
19.5  mpg  and  a  MY  1991  CAFE  of  18.7 
mpg  to  19.5  mpg.  Focusing  on  GM's  and 
Ford's  capabilities  and  taking  account  of 
risks  and  opportunities,  NHTSA  is 
proposing  to  set  the  MY  1990-91  4WD 
standards  between  19.0  mpg  and  20.0 
mpg.  The  agency  notes  that  Chrysler 
may  have  a  lower  4WD  fuel  economy 
than  CM  and  Ford.  However,  that 
company  does  not  have  a  substantial 
share  of  4WD  light  truck  sales. 
Moreover,  since  it  appears  that  Chrysler 
can  meet  the  combined  standard,  it  is 
unnecessary  for  it  to  be  able  to  meet  the 
separate  standards.  [Chrysler's  4WD 
CAFE  and  market  share  will  increase 
now  that  it  has  completed  its  purchase 
of  AMC.  assuming  it  maintains  AMC's 
4WD  light  truck  product  plan.) 

NHTSA  recognizes  that  the  proposed 
MY  1990-91  light  truck  standards  are 
likely  above  the  capabihties  of 
Volkswagen.  In  the  absence  of  some 
type  of  alternative  light  truck  standard 
which  it  could  meet  (an  issue  which  is 
addressed  below),  Volkswagen  would 
be  limited  to  two  options:  paying  the 
statutory  penalties  associated  with 
failure  to  comply  with  fuel  economy 
standards  (to  the  extent  that  credits  are 
not  available)  or  taking  drastic  product 
actions.  While  the  agency  appreciates 
these  difficulties,  it  also  tentatively 
concludes  that  establishment  of 
standards  at  Volkswagen's  capability 
would  likely  reduce  or  eliminate  the 
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within  the  meaning  of  the  Department's 
regulatory  procedures.  The  agency's 
detailed  analysis  of  the  economic  effects 
is  set  forth  in  a  Preliminary  Regulatory 
Impact  Analysis  (PRIA).  copies  of  which 
are  available  from  the  Docket  Section. 
The  contents  of  that  analysis  are 
generally  described  above. 

B.  Environmental  Impacts 

The  agency  has  analyzed  the 
environmental  impacts  of  the  proposed 
MY  1990-91  light  truck  average  fuel 
economy  standards  in  accordance  with 
the  National  Environmental  Policy  Act, 
42  U.S.C.  4321  et  seq.  Copies  of  the 
Environmental  Assessment  are 
available  from  the  Docket  Section.  The 
agency  expects  to  conclude  that  no 
significant  environmental  impact  would 
result  from  this  rulemaking  action. 

C.  Impacts  on  Small  Entities 

Pursuant  to  the  Regulatory  Flexibility 
Act.  the  agency  has  considered  the 
impact  this  rulemaking  would  have  on 
small  entities.  I  certify  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
fiexibility  analysis  is  not  required  for 
this  action.  No  light  truck  manufacturer 
subject  to  the  proposed  rule  would  be 
classified  as  a  "small  business"  under 
the  Regulatory  Flexibility  Act.  In  the 
case  of  other  small  businesses,  small 
organizations,  and  small  governmental 
units  which  purchase  light  trucks, 
adoption  of  the  proposed  rule  would  not 
affect  the  availability  of  fuel  efficient 
light  trucks  or  have  a  significant  effect 
on  the  overall  cost  of  purchasing  and 
operating  light  trucks. 

aents 


incentives  for  CM  and  Ford  to  achieve 
their  maximum  capabilities  and 
essentially  render  meaningless  any 
impact  the  light  truck  CAFE  program  has 
on  petroleum  conservation.  Given  that    ' 
Volkswagen  represents  less  than  one- 
half  of  one  percent  of  the  light  truck 
market  and  in  light  of  the  above  factors. 
NHTSA  believes  that  it  would  be 
inappropriate  to  set  industrywide 
standards  based  on  its  capability.  In 
light  of  the  statutory  criteria.  NHTSA 
tentatively  concludes  that  the  possible 
petroleum  savings  associated  with  the 
proposed  standards  outwei^  the 
difficulties  to  this  company. 

Volkswagen  suggested  as  an 
alternative  to  establishing  a  combined 
standard  within  its  capability  that  the 
agency  consider  alternate  special 
consideration  for  limited  product  line 
truck  manufacturers.  In  establishing  the 
MY  1980-81  light  truck  CAFE  standards, 
the  agency  did  establish  a  separate 
standard  in  light  of  International 
Harvester's  (IH)  limited  product  line. 
See  43  FR  11995,  March  23. 1978.  The 
agency  noted  that  IH  had  unique 
problems  given  its  limited  sales  volume, 
restricted  product  line,  the  fact  that  its 
engines  were  derivatives  of  medium 
duty  truck  (above  10,000  pounds  GVWR) 
engines,  and  the  fact  that  it  did  not  have 
experience  with  state-of-the-art 
emission  control  technology  which  the 
other  manufacturers  had  obtained  in  the 
passenger  automobile  market.  The 
agency  emphasized,  however,  that  the 
separate  class  was  being  established  for 
only  two  model  years'  duration, 
concluding  that  IH  should  be  able  to 
achieve  levels  of  fuel  efficiency  in  line 
with  other  manufacturers  within  that 
time  period  either  through  purchasing 
engines  from  outside  sources  or  by 
making  improvements  to  current 
engines.  The  agency  does  not  believe 
that  Volkswagen's  situation  is  similar  to 
that  of  IH.  While  IH's  difficulties  were 
related  to  being  newly  subject  to  the  fuel 
economy  program.  Volkswagen's  CAFE 
difficulties  are  not.  Under  the  Cost 
Savings  Act.  manufacturers  are  required 
to  meet  average  fuel  economy  standards 
which  are  set  based  on  industrywide 
considerations.  Given  the  overall 
statutory  scheme.  NHTSA  tentatively 
declines  to  propose  a  separate  standard 
to  accommodate  Volkswagen's  limited 
product  line  status. 


Impact  Analyses 

A.  Economic  Impacts 

The  agency  has  considered  the 
economic  implications  of  the  proposed 
standards  and  determined  that  the 
proposal  is  major  within  the  meaning  of 
Executive  Order  12291  and  significant 


CooMnc 

I       NHTSA  is  providing  a  45-day 
I  comment  period  for  interested  parties  to 
J  present  data,  views,  and  arguments  on 
the  proposed  standards.  A  longer 
comment  period  is  not  being  provided  in 
light  of  the  statutory  deadline  for 
issuance  of  the  MY  1990  standards.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
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Notices 


Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  conHdentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  Hied  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  ih 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  nie  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 


Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Department  of  Energy  Review 

In  accordance  with  section  502(i]  of 
the  Cost  Savings  Act,  the  agency 
submitted  this  proposal  to  the 
Department  of  Energy  for  review.  There 
were  no  unaccommodated  comments. 

List  of  Subjects  in  49  CFR  Part  533 

Energy  conservation,  Gasoline, 
Imports,  Motor  vehicles. 

PART  533— [AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  Part  533  would  be  amended  as 
follows: 

1.  The  authority  citation  for  Part  533 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  1657;  15  U.S.C.  2002; 
delegation  of  authority  at  49  CFR  1.50. 

2.  Table  II  in  §  533.5(a]  would  be 
amended  by  adding  MY  1990-91  average 


fuel  economy  standards  at  the  levels 
determined  by  the  agency  to  be  the 
maximum  feasible  average  fuel  economy 
level,  based  on  the  considerations 
discussed  above. 

3.  Section  533.5(d)  would  be  revised  to 
read  as  follows: 

§533.5    lAmended] 

***** 

(d)  For  model  years  1982-91,  each 
manufacturer  may: 

(1)  Combine  its  2-  and  4-wheel  drive 
light  trucks  (segregating  captive  import 
and  other  light  trucks]  and  comply  with 
the  combined  average  fuel  economy 
standard  specified  in  paragraph  (a)  of 
this  section;  or 

(2)  Comply  separately  with  the  2- 
wheel  drive  standards  and  the  4-wheel 
drive  standards  (segregating  captive 
import  and  other  light  trucks)  specified 
in  paragraph  (a)  of  this  section. 

Issued  on  November  6. 1987. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  87-26067  Filed  11-6-87;  12:34  pmj 
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This  section  of  tt>e  FEDERAL  REGISTER 
contains  documents  ottier  than  mles  or 
proposed  mies  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
Investigations,  committee  meetings,  agency 
decisions  and  mlings,  delegations  of 
authority,  filing  of  petitions  and 
epplications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  6, 1987. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
inform.ation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  title  of  the  information 
collection;  (3)  form  number(s).  if 
applicable;  (4)  how  often  the  information 
is  requested;  (5)  who  will  be  required  or 
asked  to  report;  (6)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (8)  an 
indication  of  whether  section  3504(h)  of 
Pub.  L  96-511  applies;  (9)  name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA.  OIRM.  Room  404-W  Admin. 
BIdg..  Washington,  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  0MB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Extension 

•  Food  and  Nutrition  Service 

•  Reporting  Illegal  Aliens  to  INS 

•  Recordkeeping;  On  occasion 

•  Individuals  or  households;  State  or 
local  governments;  34,512  responses; 
3,655  hours;  not  applicable  under 
3504(h) 

•  Daphne  L  Brown  (703)  756-3429 

•  Food  Safety  and  Inspection  Service 

•  Regulations  Governing  Meat 
Inspection 

•  Recordkeeping;  Quarterly 

•  State  or  local  governments; 
Businesses  or  other  for-profit;  Federal 
Agencies  or  employees;  Small 
businesses  or  organizations;  1,964.906 
responses;  168,562  hoiors;  not 
applicable  under  3504(h) 

•  Roy  Purdie.  Jr.  (202)  447-5372 

New 

•  Food  and  Nutrition  Service 

•  1988  Study  of  WIC  Participant  and 
Program  Characteristis 

•  Biennially 

•  Individuals  or  households;  State  or 
local  goverments;  Non-profit 
institutions;  20.555  responses;  7.061 
hours;  not  applicable  under  3504(h) 

•  Jill  Randell  (703)  756-3133 
laue  A.  Benoit, 
Departmental  Clearance  Officer. 

(FR  Doc.  87-26162  Filed  11-10-87;  8:45  am] 

BILUNQ  CODE  3410-01-M 


Types  and  Quantities  of  Agricultural 
Commodities  To  Be  Made  Available  for 
Donation  Overseas  In  Fiscal  Year  1988 

agency:  Office  of  the  Secretary.  USDA. 
action:  Notice. 

summary:  This  notice  sets  forth  the 
determination  of  the  Secretary  of 
Agriculture  of  the  types  and  quantities 
of  agricultural  commodities  to  be  made 
available  for  donation  overseas  under 
section  416(b)  of  the  Agricultural  Act  of  ' 
1949,  as  amended,  during  fiscal  year 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Chambliss,  Director.  Program 
Analysis  Division.  Office  of  the  General 
Sales  Manager.  FAS.  USDA  (202)  447- 
3573. 

SUPPLEMENTARY  INFORMATION:  Section 
416(b)  of  the  Agricultural  Act  of  1949.  as 
amended.  7  U.S.C.  1431(b)  ("Section 
416(b)").  requires  the  Secretary  of 
Agriculture  to  make  available  for 
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donation  overseas,  for  each  of  the  fiscal 
years  1986-1990,  not  less  than  certain 
minimum  quantities  of  Commodity 
Credit  Corporation  ("CCC") 
uncommitted  stocks  of  grains  and 
oilseeds  and  dairy  products.  The 
minimum  quantity  of  grains  and  oilseeds 
required  to  be  made  available  shall  be 
the  lesser  of  500,000  metric  tons  of 
CCC's  uncommitted  stocks  or  10  percent 
of  the  estimated  year-end  levels  of 
CCC's  uncommitted  stocks  of  grains  and 
oilseeds;  the  minimum  quantity  of  dairy 
products  shall  be  10  percent  of  CCC's 
uncommitted  stocks  of  dairy  products, 
but  not  less  than  150,000  metric  tons  to 
the  extent  that  uncommitted  stocks  are 
available.  The  minimum  quantity 
requirements  may  be  waived  if  it  is 
determined  and  reported  to  Congress 
that  there  are  insufficient  valid  requests 
for  eligible  commodities  under  section 
416(b)  for  any  fiscal  year,  or  if  it  is 
determined  that  the  restrictions  on  the 
furnishing  of  commodities  under  section 
416(b)(3)  prevent  the  making  available 
of  commodities  in  such  quantities. 

Section  416(b)  also  requires  an 
estimate  of  the  expected  year-end  levels 
of  CCC's  uncommitted  stocks  of  grains 
and  oilseeds  and  dairy  products  for  each 
of  the  fiscal  years  1986-1990. 

The  determination  of  the  quantities  of 
commodities  that  shall  be  made 
available  for  each  fiscal  year,  along  with 
a  breakdown  by  kind  of  commodity  and 
the  quantity  of  each  commodity,  is 
required  to  be  published  in  the  Federal 
Register. 

Determination 

In  accordance  with  section  416(b),  I 
have  determined  that  1,600,000  metric 
tons  of  grains  and  oilseeds  shall  be 
made  available  for  donation  overseas 
pursuant  to  section  416(b)  during  fiscal 
year  1988.  Based  on  the  estimated 
supply  and  use  of  CCC  inventories  of 
dairy  products,  no  stocks  of  dairy 
products  will  be  available  for  donation 
under  section  416(b)  in  fiscal  year  1988. 

The  kinds  and  quantities  of 
commodities  that  shall  be  made 
available  for  donation  are  as  follows: 


Conwnodrty 


Grains  and  Oilseeds: 

Wtieat 

Com „ 

Sorghum 

Soyt>eana 


OuanWy 
(mutnc 
Ions) 


1.000.000 

500.000 

50.000 

50.000 


43376 


Federal  Register  /  Vol.  52.  No.  218  /  Thursday.  November  12.  1987  /  Notices 


Federal  Register  /  Vol.  52.  No.  218  /  Thursday.  November  12.  1987  /  Notices  43377 


43376 


Federal  Register  /  Vol.  52.  No.  218  /  Thursday.  November  12.  1987  /  Notices 


Federal  Register  /  Vol.  52.  No.  218  /  Thursday.  November  12.  1987  /  Notices  43377 


Convnodity 

OMMHr 

(ni«nc 

lOMt 

To>i< 

1.CGOJ0OO 

Done  at  Washington,  DC,  this  21st  day  of 
October  1987. 
Richard  Lyng, 
Secretary  of  Agriculture. 
|FR  Doc.  87-26161  Filed  11-10-87;  8:45  am] 
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Commodity  Credit  Corporation 

1987  Crop  Sugar  Baeta  and  Sugarcane 
Price  Support  L«an  Rataa 

aqency:  Commodity  Credit  Corporation. 

USDA. 

action:  Notice  of  determination.      | 

summary:  This  notice  announces  the 
national  price  support  loan  rates 
established  by  the  Secretary  of 
Agriculture  with  respect  to  the  1987  crop 
of  domestically  grown  sugar  beets  and 
sugarcane.  The  national  (weighted 
average)  loan  rate  for  raw  cane  sugar 
will  be  IB  cents  per  potmd.  The  national 
(weighted  average)  loan  rate  for  refined 
beet  sugar  will  be  21.16  cents  per  pound. 
Both  of  these  rates  will  be  further 
adjusted  to  reflect  the  processing 
location  of  the  sugar  offered  as 
collateral  for  a  price  support  loan  (iJe.. 
location  differentials).  This  notice  also 
sets  forth  the  minimum  price  support 
levels  to  be  paid  sugarcane  and  sugar 
beet  producers. 

EFFECTIVE  DATE:  October  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  Flament  Price  Support  Branch, 
Cotton.  Grain  and  Rice  Price  Support 
Division,  ASCS,  IJ.S.  Department  of 
Agriculture,  P.O.  Box  2415,  Washington, 
DC  20013.  Phone:  (202)  447-4229.  Copies 
of  the  Regulatory  Impact  Analysis  are 
available  from  Thomas  W.  Fink.  Cotton. 
Grain  and  Rice  Price  Support  Division, 
ASCS.  U.S.  Department  of  Agriculture. 
P.O.  Box  2415,  Washington.  DC  200^3. 
SUPPtEMCNTARV  INPORMATION: 

Rulemaking  Matters 

This  notice  has  been  reviewed  under 
USDA  procedures  established  in     , 
accordance  with  the  provisions  of 
Departmoital  Regulation  1512-1  and 
Executive  Order  12291  and  has  been 
classified  as  "major"  since  this  action 
may  have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  of 
determination  since  the  Commodity 
Credit  Corporation  (CCC)  is  not  required 


by  5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  notice. 

An  Environmental  Evaluation  with  . 
respect  to  the  price  support  loan 
program  has  been  completed.  It  has 
been  determined  this  action  will  not 
adversely  affect  environmental  factors 
such  as  wildHfe  habitat,  water  quality, 
air  quality,  land  use,  and  appearance. 
Accordingly,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loans 
and  Purchases,  Number  10.051,  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

This  notice  sets  forth  determinations 
with  respect  to  the  following  issues 
which  are  briefly  described: 

1.  Loan  Rates 

Section  201{j)  of  the  Agricultural  Act 
of  1949.  as  amended  by  the  Food 
Security  Act  of  1985,  provides  that  the 
Secretary  of  Agriculture  is  required  to 
support  the  price  of  the  1986  through 
1990  crops  of  sugar  beets  and  sugarcane 
through  nonrecourse  loans.  Section 
201  (j)  further  provides  that  the  Secretary 
shall  support  the  price  of  domestically 
grown  sugarcane  at  such  level  as  the 
Secretary  determines  appropriate,  but 
not  less  than  18  cents  per  pound,  raw 
value,  and  the  price  of  domestically 
grown  sugar  beets  at  such  level  as  the 
Secretary  determines  is  fair  and 
reasonable  in  relation  to  the  loan  level 
for  sugarcane. 

2.  Location  Differentials 

The  application  of  location 
differentials  to  loan  rates  is  common  to 
most  price  support  programs 
administered  by  CCC.  The  loan  rates  for 
sugar  processed  in  specific  regions  will 
be  based  upon  the  transportation  costs 
associated  with  moving  sugar  to  the 
markets  that  are  normal  for  those 
regions. 

3.  Minimum  Price  Suf^yort  Levels 

The  nunimum  price  support  levels  are 
the  minimum  amounts  that  must  be  paid 
to  producers  by  a  processor 
participating  in  the  price  support  loan 
program.  The  minimum  price  sopport 
levds  are  set  forth  by  regions.  In 
general,  these  suppiHi  levels  would  be 
reflected  in  contracts  between 
individual  processors  and  producers  for 


the  crop  of  sugar  beets  and  sugarcane 
harvested  during  the  1987  crop  period. 

4.  Determination  of  Average  Quality 

The  minimum  price  support  levels 
may  be  adjusted  for  sugarcane  or  sugar 
beets  of  non-«verage  quaUty. 
Accordingly,  "average  (Quality"  needs  to 
be  defined. 

5.  Cost-Reduction  Options 

Section  1009(a)  of  the  Food  Security 
Act  of  1985  provides  that  whenever  the 
Secretary  determines  that  an  action 
authorized  by  that  section  will  reduce 
the  total  of  the  direct  and  indirect  costs 
to  the  Federal  Government  of  a 
commodity  program  administered  by  the 
Secretary  without  adversely  affecting 
income  to  small  and  medium-sized 
producers  participating  in  such  program, 
the  Secretary  shall  take  such  action  with 
respect  to  that  commodity  in-ogram.  For 
the  purposes  of  the  sugar  price  support 
program,  these  actions  include:  (1)  The 
commercial  purchases  of  commodities 
by  the  Secretary;  and  (2)  the  settlement 
of  nonrecourse  loans  at  an  amount  less 
than  the  total  of  the  principal  loan 
amount  and  accumulated  interest,  but 
not  less  than  the  principal  amount,  if 
such  action  will  result  in:  (A)  Receipt  of 
a  portion  rather  than  none  of  the 
accimiulated  interest  (B)  avoidance  of 
default  of  the  loan,  or  (C)  elimination  of 
storage,  handling,  and  carrying  charges 
on  the  forfeited  loan  collateral. 

These  determinations  are  required  to 
be  made  in  accordance  with  the 
provisions  of  section  201(j)  of  the 
Agricultural  Act  of  1949  and  section 
1009  of  the  Food  Security  Act  of  1985. 
Section  1017(b)  of  the  Food  Security  Act 
of  1985  provides  that  the  Secretary  shall 
determine  the  rate  of  loans  and  price 
support  levels  for  any  of  the  1986 
through  1990  crops  of  commodities 
covered  under  the  Agricultural  Act  of 
1949  without  regard  to  the  requirements 
for  notice  and  public  participation  in 
rulemaking  prescribed  in  section  553  of 
title  5,  Unit»l  States  Code,  or  in  any 
directive  of  the  Secretary. 

Determination 

1.  Loan  Rates 

The  national  (wei^ted  average)  loan 
rate  for  the  1987  crop  shall  be  21.16 
cents  per  pound  for  refined  beet  sugar 
and  18  cents  per  pound  for  cane  sugar, 
raw  value,  including  the  cane  sugar,  raw 
value,  contained  in  refined  cane  sugar. 
sugarcane  syrup,  and  edible  molasses. 
This  is  the  minimum  statutory  loan  rate 
for  cane  sugar.  It  has  been  determined 
that  the  loan  rate  established  for  sugar 
beets  is  fair  and  reasonable  in  relation 
to  the  loan  level  for  sugarcane.  The  loan 


rates  for  the  1988  through  1990  crops  of 
sugar  beets  and  sugarcane  will  be 
announced.  In  the  case  of  refined  or 
specialty  sugar  made  from  raw  cane 
sugar,  the  rate  shall  be  the  appropriate 
regional  rate  applied  to  the  quantity  of 
the  refined  or  specialty  sugar  converted 
to  an  equivalent  quantity  of  cane  sugar, 
raw  value. 

The  1987  loan  rate  for  refined  beet 
sugar  reflects  the  value  of  the  sugar 
based  on  the  relationship  between  the 
weighted  average  of  grower  returns  for 
sugar  beets  and  the  weighted  average  of 
grower  returns  for  sugarcane,  expressed 
on  a  cents  per  pound  basis  for  refined 
beet  sugar  and  raw  cane  sugar,  for  the 
immediately  preceding  10  year  period. 
After  adjustment  to  reflect  the  proper 
price  relationship,  the  estimated  1987 
sugar  beet  crop  fixed  marketing  costs 
(which  are  incurred  by  beet  processors 
regardless  of  the  disposition  of  the 
sugar)  are  added  to  make  up  the  basic 
loan  rate  for  refined  beet  sugar.  This  is 
the  same  method  that  was  used  for  the 

1986  crop. 

2.  Location  Differentials 

The  loan  rates  determined  for  both 
raw  cane  sugar  and  refined  beet  sugar 
have  been  adjusted  to  reflect  the 
processing  location  of  the  sugar  offered 
as  collateral  for  a  price  support  loan. 
These  adjustments  (i.e..  location 
differentials)  have  been  calculated  in 
the  same  manner  as  they  have  been  in 
previous  years.  The  loan  rates  for  sugar 
processed  in  specific  regions  have  been 
based  upon  the  transportation  costs 
associated  with  moving  that  sugar  to  the 
markets  that  are  normal  for  those 
regions. 

The  processing  regions  and  applicable 

1987  crop  regional  loan  rates  for  refined 
beet  sugar  shall  be  as  listed  below: 


Region  number  and  description 

Cents  per 

pound  of 

refined 

sugar 

1.  Michigan  and  Ohio 

22  10 

2.  Minnesota  and  the  eastern  halt  of  N. 
Dakota 

21  15 

3.  Northeastern   quarter   of   Colorado; 
northwestern  quarter  of  Kansas:  Ne- 
braslw:  and  the  southeastern  quarter 
of  Wyoming 

4.  Texas 

21.01 
21  76 

5.  Montana  and  the  northwestern  quar- 
ter of  Wyoming  and  western  half  of  N. 
Dakota 

20  97 

6.  That  part  of  Waho  east  of  the  eastern 
twundary  of  Owyhee  County  and  of 
such  kxxindary  extended  northward 

7.  That  part  of  Idaho  west  of  the  east- 
em  t)oondary  of  Owyhee  County  and 
of  such  txHindary  extended  northward: 
Oregon 

20.76 
20  76 

8.  California 

21  13 

Note:  Fixed  marketing  expenses  are  considered  in 
computation  to  insure  equality  with  support  prices  for 
sugarcane. 

The  processing  regions  and  applicable 
1987  regional  crop  loan  rates  for  cane 
sugar,  raw  value,  shall  be  as  listed 
below  except  that,  for  such  sugar 
processed  in  Hawaii  or  Puerto  Rico  but 
placed  under  loan  on  the  mainland  of 
the  United  States,  the  applicable  loan 
rate  shall  be  18  cents  per  potmd: 


Region 

Cents  per 
pound 

raw  sugar 
value 

Ftorida _ 

18  07 

Lixjisiana 

18  54 

Tw<a» 

1629 

Hawaii 

1764 

Puerto  Rico 

1753 

Note:  Molasses  is  a  by-product  of  sugar  process- 
ir)g.  It  is  not  included  in  ttve  calculation  of  the  sugar 
loan  rate. 


3.  Minimum  Price  Support  Levels 

Based  on  the  established  regional  loan 
rates,  the  minimum  price  support  levels 
for  sugar  beets  and  sugarcane  of 
average  quality  are  as  follows: 

For  sugar  beets  harvested  between 
July  1. 1987.  and  June  30. 1988: 


Support  price 
per  net  ton 

Region  (same  as  in  previous 
beet  sugar  table): 

1 •  $28.44 

2. 2  28.74 

3 31.39 

4 33.85 

5 31.41 

8. 31.87 

8. 32.30 

'  If  [\)  the  sugar  extracted  by  a  processor 
from  the  1987  crop  yields,  on  the  average, 
less  than  230.06  pounds  per  net  ton  of  sugar 
beets  delivered  and  accepted  by  the  proces- 
sor, or  (2)  the  processor's  net  return  on  by- 
products per  net  ton  of  sugar  beets  delivered 
and  accepted  by  the  processor  averages  less 
than  $5.01  per  net  ton,  then  the  required 
minimum  price  support  rate  per  ton  of  sugar 
beets  will  be  adjusted.  The  adjusted  rate  will 
be  determined  by:  (a)  Multiplying  $0.2111 
(the  loan  rate  per  pound  less  $.0100  consid- 
ered as  fixed  marKeting  expenses)  by  the 
average  pounds  and  hundredths  of  pounds  of 
sugar  extracted  per  ton,  (b)  adding  thereto 
the  net  return  to  the  processor  on  oy-prod- 
ucts  per  net  ton  of  sugar  beets  delivered  and 
accepted,  and  (c)  multiplying  the  result  by 
53.1  percent. 

*  If  ri)  the  sugar  extracted  by  a  processor 
from  tne  1987  crop  yields,  on  the  average, 
less  than  239.20  pounds  per  net  ton  of  sugar 
beets  delivered  and  accepted  by  the  proces- 
sor, or  (2)  the  processor's  net  return  on  by- 
products per  net  ton  of  sugar  beets  delivered 
and  accepted  by  the  processor  averages  less 
than  $5.92  per  net  ton,  then  the  required 
minimum  price  support  rate  per  ton  of  sugar 


beets  will  be  adjusted.  The  adjusted  rate  will 
be  determined  by: 

(a)  multiplying  $0.2015  (the  loan  rale  per 
pound  less  $.0100  considered  as  Fixed  mar- 
keting expenses)  by  the  average  pounds  and 
hundredths  of  pounds  of  sugar  extracted  per 
ton,  (b)  adding  thereto  the  net  return  to  the 
processor  on  by-products  per  net  ton  of 
sugar  beets  delivered  and  accepted,  and  (C) 
multiplying  the  result  by  53.1  percent. 

For  sugarcane  harvested  between  July 
1, 1987,  and  June  30, 1988,  in  Florida 
$24.68  per  net  ton. 

For  sugarcane  harvested  between  July 
1, 1987,  and  June  30, 1988  in  Louisiana 
$23.20  per  net  ton.  However,  for 
sugarcane  for  which  settlement  is 
determined  on  the  basis  of  a  core 
sample,  the  minimum  amount  to  be  paid 
per  gross  ton  of  sugarcane  shall  be  the 
amount  determined  by  multiplying  the 
total  amount  of  sugar  recovered  per 
gross  ton  (commercial  recoverable 
sugar)  of  sugarcane  delivered  to  the 
processor  times  11.124  cents  per  pound, 
plus  60  cents  per  gross  ton  of  sugarcane 
for  molasses. 

For  sugarcane  harvested  between  July 
1, 1987,  and  June  30, 1988,  in  Texas:  The 
minimum  amount  to  be  paid  per  gross 
ton  of  sugarcane  shall  be  the  amount 
determined  by  multiplying  the  total 
amount  of  sugar  recovered  per  gross  ton 
(commercial  recoverable  sugar)  of 
sugarcane  delivered  to  the  processor 
times  10.974  cents  per  poimd,  plus  78 
cents  per  gross  ton  of  sugarcane  for 
molasses. 

For  sugarcane  harvested  in  Hawaii: 
The  amount  determined  according  to  the 
standard  marketing  contract  for  the 
calendar  year  in  which  the  sugarcane 
was  harvested  between  growers  and 
processors  of  sugarcane  and  the 
cooperatively-owned  refinery  of  raw 
cane  sugar  that  markets  refined  and  raw 
cane  sugar  on  behalf  of  its  members  and 
non-member  patrons:  Provided, 
however,  that  non-members  of  this 
cooperative  shall  be  treated  no  less 
favorably  than  the  members  of  the 
cooperative  under  the  terms  of  the 
standard  marketing  contract. 

For  sugarcane  harvested  in  Puerto 
Rico:  That  price  determined  according  to 
the  provisions  of  Puerto  Rico  Law  No. 
426,  also  known  as  the  Puerto  Rico 
Sugar  Law,  and  the  rules  issued  under 
the  law  by  the  Sugar  Board  of  Puerto 
Rico  for  the  calendar  year  in  which  the 
sugarcane  was  harvested. 

The  prices  indicated  above  must  be 
adjusted  for  sugar  beets  or  sugarcane  of 
nonaverage  quality  if  the  producer  and 
processor  have  agreed  upon  a  method 
for  such  adjustment  in  the  terms  and 
conditions  of  their  marketing  contract. 
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4.  A  verage  Quality  Sugar  Beets  and 
Sugarcane 

For  1987  crop  sugar  beets,  "average 
quality"  means  sugar  beets  containing 
15.58  percent  sucrose.  For  1988  through 
1990  crop  sugar  beets  the  average 
quahty  will  be  set  forth  in  subsequei^t 
notices  published  in  the  Federal 
Register. 

For  1987  crop  sugarcane,  "average 
quality"  means:  (1)  For  Florida, 
sugarcane  containing  14.11  percent 
sucrose  in  normal  juice;  (2)  for 
Louisiana,  sugarcane  containing  13.19 
percent  sucrose  in  normal  juice  of  81.83 
percent  purity  for  sugarcane  not 
sampled  by  a  core  sampler.  For  1988 
through  1990  crop  sugarcane  the 
"average  quality"  will  be  announced. 

5.  Cost  Reduction  Options  | 

The  decision  not  to  implement  any 
cost  reduction  options  as  outlined  in  the 
Supplementary  Information  has  been 
made.  [ 

The  Secretary  reserves  the  right  to 
initiate  at  a  later  date  any  action  not 
previously  included  but  authorized  by 
section  1009  of  the  Food  Security  Act  of 
1985.  j 

Signed  at  Washington,  DC  on  October ! 
1987. 

Richard  E.  Lyng.  I 

Secretary  of  Agriculture.  ' 

[FR  Doc.  87-26066  Filed  11-10-87;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
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(Docket  No.  28-87] 


Foreign-Trade  Zone  22,  Chicago,  11^ 
Application  for  Expansion  i 

An  appHcation  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Illinois  International  Port 
District  (Port  District),  grantee  of 
Foreign-Trade  Zone  22.  requesting 
authority  to  expand  the  zone  to  include 
2  sites  in  the  Joliet/Will  County,  lUinois 
area,  adjacent  to  the  Chicago  Customs 
port  of  entry.  The  appHcation  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act.  as 
amended  (19  U.S.C.  81a-«lu),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  October  26. 
1987. 

Foreign-Trade  Zone  22,  approved  in 
1975.  currently  consists  of  603  acres  at  3 
sites.  Site  1.  in  the  Lake  Calumet  area,  is 


composed  of  20  acres.  Site  2,  at  OUare^ 
Airport,  comprises  225,000  sq.  ft  of 
warehouse  space.  Site  3,  in  Manteno 
Township,  Kankakee  County,  is  an 
industrial  park  area  of  some  578  acres. 
The  expansion  would  involve  2  sites 
in  the  Joliet/Will  County  area  totalling 
49  acres.  Site  A  (34  acres)  is  located  at 
143rd  St.  and  Van  Dyke  Rd.,  Plainfield, 
Illinois.  Site  B  consists  of  two  parcels  at 
McDonough  St.  in  Joliet.  Parcel  1  (5 
acres)  is  located  at  1408  McDonough  St.. 
and  parcel  2  (10  acres)  adjoins  this  site. 
Both  sites  would  be  operated  by  the 
Joliet  Regional  Port  District.  No 
approvals  for  manufacturing  are  sought 
in  this  application.  Such  requests  would 
be  reviewed  by  the  Board  on  a  case  by 
case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  Tlie 
committee  consists  of:  Joseph  Lo^NTy 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Larry  Shirk, 
Assistant  District  Director,  U.S.  Customs 
Service,  North  Central  Region.  610  S. 
Canal  St..  Chicago.  III.  60607;  and  Lt.    , 
Colonel  Jess  J.  Franco,  District  Engineer. 
U.S.  Army  Engineer  District  Chicago,  219 
S.  Dearborn  St.,  Chicago,  111.  60604-1797. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  December  18, 
1987. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 
Office,  1406  Mid  Continental  Plaza 
Bldg.,  55  East  Monroe  Street.  Chicago, 
Illinois  60603 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  14th  & 
Pennsylvania  Ave.,  NW.,  Room  1529, 
Washington.  DC  20230. 

Dated  November  5, 1987. 
John  ).  Da  Poote.  Jr.. 

Executive  Secretary. 

FR  Doc.  87-26133  Filed  11-10-87;  8:45  am) 

BILLING  CODE  3510-DS-M 


(Docket  No.  2»-87] 

Foreign-Trade  Zone  74,  Baltimore,  MD; 
Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 


Board)  by  the  Qty  of  Baltimore,  grantee 
of  Foreign-Trade  Zone  74.  requesting 
authority  to  expand  the  zone  to  include 
an  additional  site  in  Baltimore,  within 
the  Baltimore  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  US.C  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  October  29. 1987. 

The  expansion  would  involve  the  127- 
acre  Point  Breeze  Business  Center,  at 
2500  Broening  Highway.  The  site  is 
owned  and  operated  by  McCormick 
Properties,  Inc.  and  Creaney  &  Smith 
Developers.  Interest  has  been  expressed 
in  u^'ng  an  expanded  zone  for 
warehousing/distribution  operations.  No 
approvals  for  manufacturing  are  being 
sought  at  this  time. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
appUcation  and  report  to  the  Board.  The 
committee  consists  of:  Joseph  Lowry 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC.  20230:  Edward  A. 
Goggin,  Assistant  Regional 
Commissioner,  U.S.  Customs  Service. 
Northeast  Region.  100  Summer  Street. 
Boston.  MA  02110-2104;  and  Colonel 
Bernard  Stalmann.  District  Engineer. 
U.S.  Army  Engineer  District  Baltimore, 
P.O.  Box  1715.  Baltimore,  MD  21203- 
1715. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  December  23, 
1987. 

A  copy  of  the  appHcation  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  District 
Office.  418  U.S.  Customshouse.  Gay 
and  Lombard  Streets.  Baltimore.  MD 
21202 
Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  14th  & 
Pennsylvania  Ave.,  NW..  Room  1529. 
Washington.  DC  20230 
Dated:  November  5, 1987. 
John  J.  Da  Ponle.  Jr., 
Executive  Secretary. 
[PR  Doc.  87-26134  Filed  11-10-87;  8:45  am] 

BtLUNO  COOE  3S10-OS-M 


International  Trade  Administration 
(C-475-702  and  C-4«»-702] 

Postponement  of  Preliminary 
CountervalNng  Duty  Determinations; 
Certain  Granite  Products  from  Italy 
and  Spain 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
ACnOK  Notice. 

summary:  Based  upon  the  request  of 
petitioner,  the  Ad  Hoc  Granite  Trade 
Group,  the  Department  of  Commerce  is 
postponing  its  preliminary 
determinations  in  the  countervailing 
duty  investigations  of  certain  granite 
products  from  Italy  and  Spain.  The 
preliminary  determinations  will  be  made 
on  or  before  December  18. 1987. 
EFFECTIVE  DATE:  November  12. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loc  Nguyen.  Mark  Linscott  or  Barbara 
Tillman.  Office  of  Investigations.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone  (202)  377-0187  (Nguyen).  377- 
8330  (Unscott)  or  377-2436  (TiUman). 
SUPPLfMENTARV  INFORMATION:  On 
September  23. 1987.  petitioner  filed  a 
timely  request  for  an  extension  of  the 
preliminary  determinations,  pursuant  to 
section  703(c)(l)(A]  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act).  On  October 
7, 1987,  we  published  the  notice  of 
postponement  of  the  countervailing  duty 
investigations  of  certain  granite 
products  from  Italy  and  ^>ain  (52  FR 
37489).  The  notice  stated  that  we  would 
issue  our  preliminary  determinations  on 
or  before  November  12. 1987. 

On  November  4. 1987.  petitioner 
requested  that  the  Department  further 
postpone  the  preliminary  determinations 
by  an  additional  36  days.  Accordingly, 
the  period  for  the  preliminary 
determinations  in  these  investigations  is 
hereby  extended.  We  intend  to  issue 
preliminary  determinations  on  or  before 
December  18. 1987. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act 
Joseph  A.  Spetrini. 

A  cling  Assistant  Secretary  for  Import 
Administration. 
November  6, 1987. 
[FR  Doc.  87-26135  Filed  11-10-87;  8:45  am) 

BIUJNO  COOE  3SW-OS-M 

Electronic  Instrumentation  Technical 
Advisory  Committee;  Partially  aosed 
Meeting 

A  meeting  of  the  Electronic 
Instrumentation  Technical  Advisory 


Committee  will  be  held  December  1  and 
2, 1987.  On  December  1.  the  meeting  will 
convene  at  8:30  a.m.  in  Room  13029,  The 
Federal  Building,  450  Golden  Gate 
Avenue.  San  Francisco.  CA.  The 
meeting  will  continue  until  its 
conclusion  on  December  2  in  Room 
13029.  The  Federal  Building. 

The  Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  electronics  and  related 
equipment  and  technology. 

General  Session 

December  1, 1987 

8:30  a.m.  until  12:00  noon: 

General  Session  on  future  activities  of 
the  Laser  and  Optoelectronic 
Components  Subcommittee,  and  matters 
related  to  export  controls  on  ECCN 
1522A  (Lasers). 

1:00  p.m.  until  5:00  pan.: 

1.  General  Session  on  export  controU 
on  ECCN  1584A  (Oscilloscopes)  by 
presentations  from  industry  and 
discussion  on  impact  of  controls  on 
ECCN  1584A. 

2.  Public  discussion  on  any  other 
matters  related  to  activities  of  the 
Electronic  Instrumentation  Technical 
Advisory  Committee. 

December  2, 1987. 

8:30  a.m.  until  11:00  ajnj 

1.  General  Session  on  export  controls 
on  ECCN  1533A  (Spectrum  Analyzers) 
by  presentations  from  industry  and 
discussion  on  impact  of  controls  on 
ECCN  1533A. 

2.  Discussion  on  any  other  matters 
related  to  activities  of  Electronic 
Instrumentation  Technical  Advisory 
Committee. 

12:00  noon  until  5:00  p.m.: 

Executive  Session 

Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
deaUng  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
pubUc  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting  and  can  be  directed  to: 
Technical  Support  Staff.  Office  of 
Technology  &  Policy  Analysis.  Room 
4086, 14th  Street  &  Constitution  Avenue, 
NW..  Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 


formally  determined  on  January  10. 1986. 
pursuant  to  section  10(d]  of  the 
Government  in  the  Sunshine  Act.  Pub  L 
94-409.  that  the  matters  to  be  discussed 
in  the  Executive  Session  should  be 
exempt  from  the  provisions  of  the 
Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  (Drder  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  FaciUty,  Room  6628. 
U.S.  Department  of  Commerce, 
Washington.  DC  20230.  For  further 
information  or  copies  of  the  minutes 
contact  Betty  A.  FerreU.  202/377-2583. 

Dated:  Noveml>er  5. 1987. 
Dan  Hoydysli, 

Acting  Director,  Office  of  Technology  and 
Policy  Analysis. 

[FR  Doc.  87-28136  Filed  11-10-87;  8:45  am) 
BlUJNa  CODE  MW-OT-a 


Minority  Business  Development 
Agency 

Business  Development  Center 
Program  AppMcattons;  Maryland 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 

action:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  "The  cost  of  performance  for  the 
first  12  months  is  estimated  at  $380,118 
for  the  project  performance  of  April  1, 
1988  to  March  31. 1989.  The  MBDC  will 
operate  in  the  Baltimore,  MD,  Standard 
Metropolitan  Statistical  Area  (SMSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $323,100  in  Federal  funds  and 
a  minimum  of  $57,018  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-lcind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
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clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  suports  MBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  Hrms:  o^er  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  December  15. 1987. 
Applications  must  be  postmarked  on  or 
before  December  15. 1987.  I 

ADDRESS:  Washington  Regional  Office, 
Minority  Business  Development  Agency, 
U.S.  Department  of  Commerce,  Room 
6711.  Washington.  DC  20230.  202/377- 
8280.  I 

FOR  FURTHER  INFORMATION  CONTACT: 

Willie  J.  Williams,  Regional  Director, 
Washington  Regional  Office. 


SUPPiEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 


(11.800  Minority  Business  Development 

Catalog  of  Federal  Domestic  Assistance) 

Willw|.WUUains. 

Regional  Director.  Washington  Regional 

Office. 

Date:  November  3, 1987. 
|FR  Doc.  87-28092  11-10-87;  8:45  am] 
BlUWa  COOK  M1»-t1-H 


Business  Development  Center 
Program,  Applications;  Pennsylvania 

agency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applicants  under  its 
Minority  Business  Development  Center 
(MDBC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  12  months  is  estimated  at  $5041,118 
for  the  project  performance  of  April  1, 
1988  to  March  31, 1989.  The  MBDC  will 
operate  in  the  Philadelphia,  PA, 
Standard  Metropolitan  Statistical  Area 
(SMSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  $428,500  in  Federal 
funds  and  a  minimum  of  $75,618  in  non- 
.  Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  over  services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  support  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

AppUcations  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staR  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
be  firm  in  providing  management  and  ' 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
available  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 


such  factors  as  an  MBDC's  staisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  December  15, 1987. 
Applications  must  be  postmarked  on  or 
before  December  15. 1987. 
ADDRESS:  Washington  Regional  Office, 
Minority  Business  Development  Agency. 
U.S.  Department  of  Commerce.  Room 
6711.  Washington.  DC  20230.  202/377- 
8380. 

FOR  FURTHER  INFORMATION  CONTACT: 
Willie  J.  WilHams.  Regional  Director. 
Washington  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  adress. 

(11.80  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance) 

Dated:  November  3. 1987. 
Willie ).  Williams. 

Regional  Director,  Washington  Regional 
Office. 
[FR  Doc.  87-26093  Filed  11-10-87;  8:45  am] 

BILUNG  CODE  3S10-21-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Application  for 
Permit;  Hyatt  Regency  Wallcoloa 
Resort  (P407) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant:  Hyatt  Regency  Waikoloa 
Resort.  Waikoloa,  Hawaii  96743. 

2.  Type  of  Permit:  Public  Display. 

3.  Name  and  Number  of  Marine 
Mammals:  Atlantic  bottlenose  dolphins 
[Tursiops  truncatus)  8. 

4.  Type  of  Take:  Capture  and 
maintain. 

Visitors  to  the  resort  will  be  allowed 
to  enter  the  water  with  the  animals 
along  with  the  dolphin  trainers  as  part 
of  a  strictly  controlled  behavior 
sequence.  Such  sessions  will  last 
approximately  20  minutes,  and  will 
include  as  many  as  three  dolphins  at 
any  time  with  no  more  than  two  guests 
per  dolphin. 

5.  Location  of  Activity:  Florida  West 
Coast. 

6.  Period  of  Activity:  2  Years. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 


mammals  requested  ia  the  above 
described  application  have  tieen 
inspfected  by  a  licensed  veterinarian. 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  pubHcation  of 
this  notice  in  the  Fedmal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service.  1825  Connecticut 
Avenue  NW..  Room  805.  Washington, 
DC; 

Director.  Southeast  Region.  National 
Marine  Fisheries  Service.  9450  Koger 
Boulevard.  St.  Petersburg,  Florida  33702; 
and 

Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415. 

Date:  November  6, 1987. 
Dr.  Nancy  Foater, 

Director  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 

[FR  Doc.  87-28151  Filed  11-10-87;  8:45  am] 

BILUNG  CODE  3S10-22-M 


North  Pacific  Fishery  Management 
Council;  Amended  Meeting  Notice 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  location,  date  and  agenda  for  the 
public  meeting  of  the  North  Pacific 
Fishery  Management  Council's  Scientific 


and  Statistical  Committee  (SSC)  as 
previously  published  in  the  Federal 
Register  (52  FR  42030,  November  2, 
1987),  has  been  changed  as  follows: 

From — November  17-18. 1987,  at  the 
National  Marine  Fisheries  Service, 
Northwest  and  Alaska  Fisheries  Center, 
2725  Montlake  Boulevard  East,  Seattle, 
WA. 

To — November  24, 1987,  at  9  a.m..  at 
the  National  Marine  Fisheries  Service, 
Northwest  and  Alaska  Fisheries  Center. 
7600  Sand  Point  Way  NE..  Building  4. 
Room  2079,  Seattle.  WA.  The  SSC  will 
meet  with  members  of  the  North  Pacific 
Fishery  Management  Council's  Crab 
Plan  Team  to  review  the  revised  draft 
Bering  Sea/Aleutian  Islands  King  and 
Tanner  Crab  Fishery  Management  Plan 
(FMP).  In  addition,  the  SSC  will  discuss 
proposed  regulations  regarding  resource 
assessment  documents  and  definitions 
for  biological  terms  used  in  Groundfish 
FMPs.  All  other  information  in  the 
original  meeting  agenda  remains 
unchanged. 

FOR  MORE  INFORMATION  CONTACT  The 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136,  Anchorage, 
AK  99510;  telephone:  (907)  274-4563. 

Date:  November  5, 1987. 
Ridiard  H.  Schaefer. 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  87-26149  Filed  ll-10-87:8:45am] 
BHJJN«  CODE  asio-sa-M 


Western  Pacific  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Western  Pacific  Fishery 
Management  Council  and  its  standing 
Committees  will  convene  separate 
public  meetings  at  the  Reef  Hotel, 
Diamond  Head  Terrace,  2169  Kalia 
Road,  Honolulu,  HI  (telephone:  808-923- 
3111).  as  follows: 

Council — Will  convene  its  60th  public 
meeting,  November  17, 1987.  at  9  a.m..  to 
review  and  approve  final  amendment 
#2.  limiting  access  to  the  bottomfish 
fishery  of  the  Northwestern  Hawaiian 
Islands  (NWHI);  review  and  approve 
guidelines  for  approving  experimental 
gillnet  permit  applications  in  the 
pelagics  fishery  of  the  Western  Pacific: 
review  economic  analyses  of  alternative 
management  strategies  for  the  lobster 
fishery  of  the  NWHI;  review  mandatory 
observer  coverage  costs  and  quota 
recommendations  for  non-selective 
harvesting  of  precious  corals  in  the 


Western  Pacific;  review  and  approve 
criteria  for  appointments  to  the 
Advisory  Panel;  review  and  comment  on 
the  National  Marine  Fisheries  Service 
program  development  plan  for 
ecosystems  monitoring  and  fisheries 
management;  review  and  recommend 
Council-proposed  changes  to  the  Code 
of  Federal  Regulations.  Parts  601. 602, 
and  603.  and  discuss  any  other  official 
business.  The  public  meeting  will 
adjourn  Nobember  18  at  approximately 
5  p.m.  Committees — Will  convene 
November  16. 1987.  at  9  a.m..  to  discuss 
appropriate  business  and  will  adjourn 
November  17  at  approximately  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street  Room  1405. 
Honolulu.  HI  96813;  telephone:  (808)  523- 
1368. 

Date:  November  5, 1967. 
Richard  H.  Sdtaefer. 

Acting  Director  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  87-26150  Filed  11-10-87;  8:45  am] 

BILUNO  CODE  3510-22-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Financial  Products  Advisory 
Committee's  INeeting  Change 

This  is  to  give  notice  that  the 
Commodity  Futures  Trading 
Commission's  Financial  Products 
Advisory  Committee  has  changed  the 
location  and  time  of  its  public  meeting, 
to  be  held  on  November  18. 1987.  The 
meeting  will  be  held  between  10:15  a.m. 
and  3:30  p.m.  The  new  location  is  the 
Smithsonian  National  Museum's  S. 
Dillon  Ripley  Center  located  on  the 
National  Mall  at  1100  )efferson  Drive 
SW..  the  International  Center 
Conference  Suite,  Washington,  DC. 

For  further  information  concerning  the 
meeting,  see  the  meeting  notice  and 
agenda  published  in  52  FR  41494 
(October  28, 1987).  For  further 
information  concerning  the  location  of 
the  meeting,  contact  Loraine  Leonard, 
Office  of  Commissioner  Robert  R.  Dans, 
(202)  254-6354. 
Jean  A.  Webb, 

Secretary  to  the  Commission. 
November  6. 1987. 

[FR  Doc.  87-26132  Filed  11-10-87;  8:45  am] 
BILLING  CODE  USI-OI-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

PiMiclnforination  Collection 
Requirement  SutNnitted  to  0MB  for 
Review 


summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  request  for  renewal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.,  Chapter  35).  Each  entry 
contains  the  following  information:  (1) 
Type  of  Submission;  (2)  Title  of 
Information  Collection  and  Form 
Number,  if  applicable;  (3)  Abstract 
statement  of  the  need  for  the  uses  to  be 
made  of  the  information  collected:  (4) 
Type  of  Respondent;  (5)  An  estimate  of 
the  number  of  responses;  (6)  An 
estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (7) 
To  whom  comments  regarding  the 
information  collection  are  to  be 
forwarded;  and  (8)  The  point  of  contact 
for  whom  a  copy  of  the  information 
proposal  may  be  obtained. 

Revision 

DOD  FAR  Supplements  Part  15, 
related  clauses  in  Part  52.215  and 
related  forms. 

The  Information  collection  concerns  3 
areas:  (1)  Certain  data  required  to 
enable  evaluation  of  contractors'  offers 
under  the  negotiated  method  of 
contracting;  (2)  information  necessary  to 
develop  proposals  to  participate  in  the 
Industrial  Modernization  Incentives 
Program  (IMIP);  and  (3)  information 
necessary  to  develop  and  maintain  an 
adequate  estimating  system. 

Businesses  or  others  for  pront/small 
businesses  or  organizations. 

Responses 199,665 

Burden  House 944.900 

ADOMESSCS:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget.  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building.  Washington,  DC  20503. 
and  Ms.  Pearl  Rascoe-Harrison.  DoD 
Clearance  Office.  WHS/ DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204. 
Arlington,  VA  22202-4302,  telephone 
(202)  74fr-0933.  1 

SUPPLEMENTARY  INFORMATION:  A  COpy 
of  the  information  collection  proposal 
may  be  obtained  from  Ms.  Pearl  Rascoe- 
Harrison.  DoD  Clearance  Officer,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway. 
Suite  1204,  Arlington.  VA  22202-4302. 


Telephone  (202)  746-0933.  This  is  a 
revision  of  an  existing  collection. 
Linda  M.  Byaiun. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
November  5. 1987. 

|FR  Doc.  87-26079  Filed  11-10-87;  8:45  am) 
WLUNG  CODE  M10-01-M 

Defense  Advisory  Committee  on 
Women  in  tl>e  Services  (DACOWITS); 
Meeting 

agency:  Office  of  the  Secretary.  DOD. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Pub.  L.  92-463, 
notice  is  hereby  given  of  a  forthcoming 
meeting  of  the  Executive  Committee  of 
the  Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS). 
The  purpose  of  the  meeting  is  to  review 
the  Recommendations,  Requests  for 
Information,  and  Continuing  Concerns 
made  by  the  Committee  at  the  1987  Fall 
Meeting;  review  the  Subcommittee  Issue 
Agendas;  discuss  current  issues  relevant 
to  women  in  the  Services;  and  complete 
any  unfinished  business  for  1987. 

All  meeting  sessions  will  be  open  to 
the  public. 

date:  December  7. 1987,  9:30  a.m.-5:00 
p.m. 

ADDRESS:  SecDef  Conference  Room     , 
3E869,  The  Pentagon,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  Ilona  E.  Prewitt  Director, 
DACOWITS  and  Military  Women 
Matters,  OASD  (Force  Management  and 
Personnel),  The  Pentagon,  Room  3D769, 
Washington,  DC  20301-4000;  telephone 
(202)  697-2122. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
November  5. 1987. 

jFR  Doc.  87-26080  Filed  11-10-87;  8:45  am) . 

BILLING  CODE  3S10-01-M 


Department  of  the  Army 

Military  Traffic  Management 
Command;  Military/Industry  Mobile 
Homes  Symposium;  Open  Meeting 

Announcement  is  made  of  meeting  of 
the  Military/Industry  Mobile  Homes 
Symposium.  This  meeting  will  be  held 
on  23  November  1987,  at  Headquarters, 
Military  Traffic  Management  Command. 
5611  Columbia  Pike,  Falls  Church, 
Virginia,  and  will  convene  at  0930  hours 
and  adjourn  at  approximately  1500 
hours. 

Proposed  Agenda:  The  purpose  of  the 
symposium  is  to  provide  an  open 


discussion  and  free  exchange  of  ideas 
with  the  public  on  procedural  changes  to 
Personal  Property  Traffic  Management 
Regulation.  DOD  4500.34-R.  and  the 
handling  of  other  matters  of  mutual 
interest  concerning  the  Department  of 
Defense  Personal  Property  Shipment 
and  Storage  Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander,  Military  Traffic 
Management  Command,  ATTN:  MT- 
PPM,  at  telephone  number  756-1600, 
between  0800-1530  hours.  Topics  to  be 
discussed  should  be  received  on  or 
before  9  November  1987. 
Joseph  R.  Marotta, 

Colonel.  CS  Director  of  Personal  Property. 
[PR  Doc.  87-26062  Filed  11-10-87;  8:45  am) 

BILUNG  CODE  37KHW-M 

Corps  of  Engineers;  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  impact  Statement 
(DEIS)  for  Offshore  Dredged  Material 
Disposal  Site  Designation  at 
Pascagoula,  MS 

agency:  U.S.  Army  Corps  of  Engineers, 

DOD. 

action:  Notice  of  intent  to  prepare  a 

DEIS. ^__ 

summary: 

1.  Proposed  Action:  The  proposed 
action  is  to  prepare  a  DEIS  to  evaluate 
the  environmental  impact  of  designation 
of  a  new,  large  capacity  offshore  site 
(ODMDS)  for  disposal  of  suitable 
dredged  material.  In  particular, 
approximately  500,000  cubic  yards  of 
maintenance  dredged  material  every  18 
months  from  the  existing  Federally 
authorized  project  at  Pascagoula  and  11 
million  cubic  yards  of  new  work 
dredged  material  from  the  authorized 
improvements  to  Pascagoula  Harbor  are 
proposed  for  offshore  disposal. 

2.  Alternatives:  Alternatives  to  be 
evaluated  include  no  action  (this  is 
defined  as  not  designating  at  ODMDS). 
upland  disposal,  open  water  disposal  in 
Mississippi  Sound,  and  several  offshore 
disposal  alternatives. 

3.  Scoping  Process: 

a.  The  scoping  process,  as  outlined  by 
the  Council  on  Environmental  Quality  in 
the  November  29, 1978  Federal  Register, 
National  Environmental  Policy  Act- 
Regulations,  will  be  utilized  to  involve 
Federal.  State,  and  local  agencies  and 
other  interested  persons.  Identification 
of  significant  issues  to  be  addressed  in 
the  EIS  will  be  determined  through  the 
scoping  process.  The  agencies  and 


individuals'  views  and  concerns  will  be 
obtained  through  personal,  telephone, 
and  mail  contacts  in  lieu  of  a  formal 
scoping  meeting. 

b.  Issues  raised  during  the 
coordination  of  the  following  documents 
will  be  utilized  in  the  preparation  of  this 
DEIS: 

(1)  Environmental  Assessment  for  the 
Implementation  of  a  Comprehensive 
Disposal  Site  Management  Plan  and 
Open  Water  Disposal,  Maintenance 
Dredging  Activities.  Upper  Pascagoula 
Harbor,  Jackson  County,  Mississippi. 
Prepared  by  U.S.  Army  Engineer  District 
Mobile,  September.  1984. 

(2)  Feasibility  Report,  Improvement  of 
the  Federal  Deep-Draft  Navigation 
Channel.  Prepared  by  U.S.  Army 
Engineer  District  Mobile,  March.  1985. 

(3)  Special  Management  Area  Plan  for 
the  Port  of  Pascagoula,  Jackson  County. 
Mississippi.  Prepared  by  Mississippi 
Department  of  Wildlife  Conservation. 
Bureau  of  Marine  Resources,  November. 
1985. 

(4)  Draft  Supplement  to  Final 
Environmental  Impact  Statement  Final 
Designation  Pasacagoula  Ocean 
Dredged  Material  Disposal  Site. 
Prepared  by  U.S.  Envionmental 
Protection  Agency,  June,  1986. 

c.  Coordination  with  the  U.S.  Fish  and 
Wildlife  Service  and  National  Marine 
Fisheries  Service,  as  required  by  the 
Endangered  Species  Act,  is-  being 
undertaken.  Coordination  required  by 
other  laws  and  regulations  will  also  be 
conducted. 

4.  DEIS  Preparation:  It  is  estimated 
that  the  DEIS  will  be  available  to  the 
public  in  January  1988. 
address:  Questions  about  the  proposed 
action  and  DEIS  can  be  answered  by: 
Dr.  Susan  Ivester  Rees,  PD-EC,  U.S. 
Army  Engineer  District,  Mobile,  P.O. 
Box  2288,  Mobile.  Alabama  36628-0001. 
J.ihn  O.  Roach  II, 

Army  Liaison  Officer  with  the  Federal 
Register. 

[IR  Doc.  87-26061 11-10-87;  8:45  am) 

BILUNG  CODE  3710-CII-M 


Supplement  to  the  Final  Environmental 
Impact  Statement  (FEIS)  for  the  Grays 
Harbor,  Chehalls,  and  Hoqulam  Rivers, 
V/ashlngton,  Channel  Improvement  to 
Navigation  Project 

agency:  Notice  of  Intent  (NOI). 

summary:  This  NOI  addresses  major 
issues  in  the  preparafion  of  a  National 
Environmental  Policy  Act  supplement 
(F.ISS)  to  the  FEIS  for  the  navigation 
improvement  project.  The  project 
consists  of  the  enlargement  and 


subsequent  maintenance  of  ihe  existing 
Federal  navigation  channel  in  Grays 
Harbor,  between  Cosmopolis. 
Washington,  and  the  Pacific  Ocean.  The 
purposes  of  the  work  is  to  improve  the 
efficiency  and  safety  of  present  and 
future  deep-draft  vessels.  The  purpose 
of  the  draft  EISS  will  be  to  display 
results  of  additional  planning  and 
engineering  studies  for  the  project.  In 
particular,  information  related  to 
selection  of  disposal  sites  for  dredged 
material  (including  ocean  disposal 
sites),  development  of  dredging  plans 
and  schedule  to  minimize  impacts  to 
Dungeness  crabs,  and  changes  in  project 
features  will  be  discussed.  The  EISS  will 
also  consider  requirements  of  the 
Marine  Protection  Research  and 
Sanctuaries  Act  regarding  ocean 
disposal  of  dredged  material. 
date:  The  draft  supplement  to  the  FEIS 
for  this  proposed  action  is  scheduled  to 
be  available  in  March  1988. 
ADDRESS:  Comments  may  be  directed  to 
the  attention  of  Planning  Branch.  U.S. 
Army  Corps  of  Engineers,  Seattle 
District,  Post  Office  Box  C-3755.  Seattle, 
Washington  98124-2255. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Marcia  Geidel,  Environmental 
Coordinator,  at  (206)  764-3625,  or  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  A  final 
combined  feasibility  report  and  EIS 
containing  detailed  information  on  the 
project  was  completed  in  September 

1982.  The  feasibility  report  and  EIS  were 
approved  in  May  1985  by  the  Corps' 
Chief  of  Engineers  with  minor  changes 
in  the  recommended  plan.  Since  October 

1983,  detailed  engineering  and 
environmental  studies  have  been 
conducted  on  the  recommended  plan/ 
authorized  project,  and  the  authorized 
project  has  been  significantly  reduced  in 
scope  and  cost.  This  project  was 
authorized  by  the  Water  Resources 
Development  Act  of  1986  (Pub.  L  99- 
662)  on  17  November  1986. 

Alternatives.  Two  project  alternatives 
will  be  discussed  in  the  EISS:  (1)  No 
action  and  (2)  construction  of  the 
authorized  project  as  refined  by  the 
detailed  studies.  Under  the  No  Action 
plan,  the  navigation  channel  would  not 
be  deepened  and  widened  and  the 
project  area  would  remain  in  its  existing 
condition.  The  authorized  project,  as 
refined  by  the  detailed  studies,  would 
include:  (a)  Deepening  and  widening 
23.5  miles  of  the  existing  30-foot  channel 
from  the  ocean  bar  to  Aberdeen  and 
Cosmopolis;  (b)  dredging  11.4  million 
cubic  yards  (c.y.)  during  construction  to 
deepen  and  widen  the  channel  and 
deepen  the  ship  berths,  with  dredged 
material  being  discharged  at  two  ocean 


and  two  harbor  open-water  disposal 
sites  and  ut  two  confined  disposal  sites 
in  Aberdeen;  (c)  maintenance  dredging 
of  an  additional  1.17  to  0.77  million  c.y. 
per  year  after  construction  (an  increase 
from  the  existing  1.68  million  c.y.  per 
year  to  2.85  to  2.45  million  c.y.  per  year), 
with  dredged  material  being  discharged 
at  one  ocean  and  two  harbor  open-water 
disposal  sites  (maintenance  dredging  in 
the  bar  and  entrance  reaches  decreases 
0.40  million  c.y.  during  the  first  4  years 
after  construction):  (d)  replacement  of 
the  Union  Pacific  Railroad  bridge  at 
Aberdeen;  and  (e)  mitigation  for  impacts 
on  Dungeness  crab  fishery  losses  caused 
by  dredging  and  disposal;  and  (f) 
mitigation  for  loss  of  1.8  acres  of 
shallow-water  subtidal  salmon  habitat 
with  an  equivalent  amount  of  intertidal 
habitat  to  be  constructed  in  the  Junction 
City  area. 

The  construction  and  maintenance 
dredging  schedules  are  being  developed 
to  avoid  or  minimize  impacts  to 
Dungeness  crabs  and  other  aquatic 
resources.  The  open-water  ocean 
disposal  sites  would  be  located  8.0  miles 
WNW  and  2.9  miles  SW  of  the  harbor 
entrance  and  will  be  officially 
disignated  by  EPA  and/or  the  Corps  of 
Engineers  (COE).  Seattle  District  COE 
may  request  the  EPA,  Region  X, 
designate  Ocean  Dredged  Material 
Disposal  Site(s)  (ODMDS).  offshore 
Grays  Harbor,  Washington,  for  the 
disposal  of  dredged  material  from  the 
Grays  Harbor  Federal  navigation 
project.  The  EISS  is  required  to  provide 
the  necessary  information  to  evaluate 
alternatives  and  designate  the  preferred 
ODMDS's.  The  open-water  estuary 
disposal  sites  would  be  located  at  Point 
Chehalis  and  South  Jetty,  subject  to 
approval  by  the  State  of  Washington. 
The  confined  disposal  sites,  provided  by 
the  Port  of  Grays  Harbor,  have  been 
permitted  for  use  and  are  partially 
constructed. 

Significant  Issues.  Preconstruction 
Engineering  and  Design  (PED)  studies, 
formerly  called  Continuation  of  Planning 
and  Engineering  studies,  were  initiated 
in  October  1983  to  conduct  detailed 
engineering  and  environmental 
investigations  on  the  recommended 
plan.  Key  environmental  issues  to  be 
addressed  during  the  PED  studies  and 
analyzed  in  the  EISS  include:  ocean 
disposal  site  designation,  avoidance 
and/or  mitigation  of  Dungeness  crab 
impacts,  impacts  to/and  mitigation  for 
juvenile  salmonid  habitat  (shallow 
subtidal  habitat),  determination  of  inner 
harbor  sediment  contamination,  open- 
water  harbor  disposal  of  dredged 
material,  and  assessment  of  project 
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impacts  to  lingcod  and  other  marine 
fish. 

Scoping  and  Public  Involvement    '■ 
Environmental  scoping  meetings  were 
held  during  November  1983  and  May 
1984  in  accordance  with  the  National 
Enviroiunental  Policy  Act  (NEPA) 
procedures.  Correspondence,  including  a 
scoping  package  of  pertinent  issues,  was 
sent  to  all  appropriate  agencies.  Indian 
Tribes,  and  other  interested  persons  on 
22  )une  1984,  inviting  any  comments 
regarding  the  scope  of  issues  to  be 
analyzed  in  depth  during  preparation  of 
the  General  Design  memorandum  and 
the  EISS.  Separate  scoping  meetings 
have  also  been  held  on  individual 
issues.  Throughout  the  planning  and 
engineering  e^ort,  coordination 
meetings  with  State  and  Federal 
agencies  and  interested  public  are  being 
held  to  provide  followup  of  progress  on 
studies  being  conducted  to  address  key 
environmental  issues.  Such  meetings 
will  continue  to  be  scheduled  as  needed. 

Dated:  November  2. 1987. 
Philip  L.HaIl 

Colonel.  Corps  of  Engineers.  District 
Engineer. 

|FR  Doc.  87-26060  Filed  11-10-87;  8:45  am) 

MUJN6  COK  3710-EII-ll 


Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Proposed  Diversion  of  Lake 
Michigan  Water  at  Chicago 

agency:  U.S.  Army  Corps  of  Engineers, 

Chicago  District.  DOD. 

ACTION:  Notice  of  intent  to  prepare  a 

DEIS. 


;  1.  The  proposed  project 
involves  investigation  and  I 

demonstration  of  incrementally        > 
increasing  the  average  annual  diversion 
of  Lake  Michigan  water  at  Chicago  into 
the  Illinois  Waterway.  The  increased 
diversion  would  be  above  the  present 
limit  of  3200  cubic  feet  per  second  (cfs), 
up  to  10.000  cfs.  This  would  occur  when 
Lake  Michigan  is  above  its  average 
level  when  no  flooding  is  occurring  on 
the  Illinois  or  Mississippi  Rivers,  and 
when  Great  Lakes/St.  Lawrence 
Seaway  navigation  depths  would  not  be 
affected.  i 

2.  The  operating  plans  under         | 
consideration  are  as  follows: 

a.  Plan  1 — Divert  to  provide  flow  of 
7,000  cfs.  regulated  by  the  flows  at 
Lockport  and  on  downstream  bankfull 
stages  to  minimize  flood  damages. 

b.  Plan  2 — Divert  to  provide  flow  pf 
5.500  cfs  at  Lockport  during  non- 


precipitation  periods,  with  the  diverted 
flow  originating  at  the  North  Shore 
Channel,  Main  Channel,  and  Cal-Sag 
Channel. 

c.  Plan  3 — Variable  diversion  flow 
regulated  by  maximimi  and  minimum 
stages  in  the  LaGrange  and  Peoria  pools. 
The  stage  would  vary  seasonally  to 
provide  maximum  benefits  for 
waterfowl  management. 

d.  Plan  4 — ^This  plan  involves  an 
evaluation  of  the  potential  use  of  lake 
diversion  in  meeting  dissolved  oxygen 
standards  in  Chicago-area  waterways. 

3.  Coordination  regarding  the 
proposed  diversion  has  been  or  will  be 
undertaken  with  the  U.S.  Environmental 
Protection  Agency,  Illinois 
Environmental  Protection  Agency. 
Illinois  Department  of  Conservation. 
Illinois  Endangered  Species  Protection 
Board.  Illinois  Historic  Preservation 
Agency,  U.S.  Fish  and  Wildlife  Service. 
Illinois  Department  of  Agriculture. 
Illinois  Natural  History  Survey,  Illinois 
State  Water  Survey.  Illinois  Division  of 
Water  Resources.  Metropolitan  Sanitary 
District  of  Greater  Chicago,  and 
Northeastern  Illinois  Planning 
Commission. 

4.  Significant  issues  to  be  analyzed 
include  the  diversion's  impacts  on  water 
quality,  sediment  quality,  hydropower. 
agriculture,  bottomland  wildlife  habitat, 
waterfowl  food  production,  recreation, 
archaeological  properties,  and 
navigation. 

5.  No  formal  public  scoping  meeting 
will  be  held.  A  series  of  public 
workshops  will  be  held  after  completion 
of  the  DEIS  to  present  the 
recommendations  resulting  from 
evaluation  of  the  four  plans;  interested 
parties  and  agencies  will  be  invited  to 
participate.  Notice  of  time  and  location 
will  be  given  at  a  later  date. 

6.  The  DEIS  is  expected  to  be 
available  to  the  public  in  April  1988. 

7.  Questions  about  the  proposed 
diversion  and  DEIS  can  be  directed  to, 
Keith  Ryder.  U.S.  Army  Corps  of 
Engineers,  Chicago  District. 
Environmental  Branch.  219  S.  Dearborn 
Street,  Chicago,  Illinois  60604-1797.  Mr. 
Ryder's  telephone  number  is  (312)  353- 
7795. 

Dated:  October  30, 1987. 
Jess ).  Franco,  |r., 

L  TC.  Corps  of  Engineers.  District  Engineer. 

[FR  Doc.  87-28056  Filed  11-10-87;  a45  ami 

BILUNG  CODE  SnO-HM-M 


DEPARTMENT  OF  EDUCATION 

Office  of  ttie  Secretary 

Education  Appeal  Board;  Designation 
of  Jurisdiction;  KIckapoo  Nation 
Schools 

agency:  Department  of  Education. 

action:  Notice  of  designation  of 
jurisdiction  to  Education  Appeal  Board. 

SUMMARY:  The  Secretary  designates  the 
Education  Appeal  Board  (EAB)  as  the 
forum  for  hearing  the  dispute  regarding 
the  Fiscal  Year  (FY)  1987  funding 
decision  made  by  the  Director  of  the 
Office  of  Bilingual  Education  and 
Minority  Languages  Affairs  (OBEMLA). 
by  letter  of  August  17. 1987.  to  deny 
second  year  continuation  grant  funds 
under  the  Bilingual  Education  Act  (Act) 
to  the  Kickapoo  Nation  School. 
Powhattan.  Kansas  (Kickapoo). 
Kickapoo  requested  review  of 
OBEMLA's  decision  on  its  grant 
application  in  a  letter  of  September  14. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Honorable  Ernest  C.  Canellos. 
Chairman.  Education  Appeal  Board,  400 
Maryland  Ave.  SW..  (Room  1065.  FOB- 
6).  Washingtoa  DC  20202.  Telephone: 
(202)  245-7835. 

SUPPLEMENTARY  INKMMATION:  Under 
sections  451  through  454  of  the  General 
Education  Provisions  Act  (20  U.S.C. 
1234-1234(c)).  the  EAB  has  jurisdiction 
to  conduct:  (1)  Audit  appeal  hearings,  (2) 
withholding,  termination  and  cease  and 
desist  hearings  initiated  by  the 
Secretary  of  Education,  and  (3)  other 
proceedings  designated  by  the 
Secretary.  Review  is  specifically 
available  in  cases  that  concern  the  use 
of  funds  provided  under  the  Bilingual 
Education  Act.  Final  regulations 
implementing  these  statutory  provisions 
were  published  in  the  Federal  Register 
at  46  FR  27305  on  May  18. 1981  (34  CFR 
Part  78).  Section  78.2  of  these  regulations 
describe  the  present  jurisdiction  of  the 
EAB,  which  includes  the  authority  to 
review  proceedings  designated  by  the 
Secretary  of  Education  in  the  Federal 
Register. 

In  FY  1987  OBEMLA  sent  a  letter 
denying  second  year  continuation  grant 
funds  to  Kickapoo.  The  August  17. 1987 
letter  to  Kickapoo  specified  that  the 
primary  basis  for  the  funding  decision 
was  the  failure  of  Kickapoo's  second 
year  application  to  meet  the  applicable 
statutory  and  regulatory  requirements  of 
a  transitional  bilingual  education  (TBE) 
program  designed  to  serve  limited 
English  proficient  (LEP)  students  at  20 
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U.S.C.  3223(a)  (1)  and  (4).  and  34  CFR 
500.4. 

By  letter  of  September  14. 1987  from 
Kickapoo  to  Anna  Maria  Faiias.  EAB 
review  of  the  funding  decision  was 
requested. 

Designation  of  Jurisdiction 

Under  the  authority  in  section 
451(a)(4))  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1234(a)(4)  and 
34  CFR  78.2(a)(5)  of  the  EAB  regulations, 
the  Secretary  announces  that  the  EAB  is 
designated  as  the  forum  to  review 
OBEMLA's  FY  1987  funding  denial  of 
Kickapoo's  application,  as  discussed  in 
the  letter  of  August  17. 1987  to  Kickapoo. 
The  EAB  is  to  review  this  funding 
decision  under  the  general  rules  of 
procedure  governing  the  EAB's  conduct 
of  proceedings  in  34  CFR  78.41-78.84. 
(Catalog  of  Federal  Domestic  Assistance 
Number  Not  Applicable) 

Dated:  November  5, 1987. 
William  ].  Bennett. 
Secretary  of  Education. 
[FR  Doc.  87-26130  Filed  11-10-87;  8:45  am) 

BILUNG  CODE  7036-01-M 


Office  of  Postsecondary  Education 

Guaranteed  Student  Loan  Program, 
SLS  Program,  Plus  Program,  and 
Consolidation  Loan  Program;  Special 
Allowance;  Quarter  Ending  September 
30, 1987 

acSsency:  Department  of  Education. 
ACTION:  Notice  of  special  allowance  for 
quarter  ending  September  30, 1987. 

The  Assistant  Secretry  for 
Postsecondary  Education  announces  a 
special  allowance  to  holders  of  eligible 
loans  made  under  the  Guaranteed 
Student  Loan  Program  (GSLP).  the 
Supplemental  Loans  for  Students  (SLS) 
Program,  the  PLUS  Program  or  the 
Consolidation  Loan  Program.  This 
special  allowance  is  provided  for  under 
section  438  of  the  Higher  Education  Act 
of  1965  (the  Act),  as  amended  (20  U.S.C. 
1087-1). 

Except  for  loans  subject  to  section 
4.!8(b)(2)(B)  of  the  Act.  20  U.S.C.  1087- 
1(b)(2)(B),  for  the  quarter  ending 
September  30, 1937,  the  special 
allowance  will  be  paid  at  the  following 
rates: 


AopiicaUe  inlerest 
rate  (percent) 


Annual  special 

allowance  rate 

(percent) 


Special 

alkMance  rata 

(percerM)  (or 

guaiiai  enoing 

Septetntier  3(5. 

1987 


Applicable  interest 
rate  (percent) 


Annual  specal 

allowance  rate 

(percent) 


Special 

aHowance  rate 

(percent)  tor 

qi>arter  ending 

September  30, 

1967 


9  0875  0.21875 

II  GSLP.  SLS  or  PLUS  loans  made  on  or  after  October  1, 
1981,  but  pnor  to  November  16.  1986.  tor  periods  o( 
enrollment  beginning  poor  to  November  16.  1986.  Consoli- 
dation loans  made  on  or  aHer  October  1.  1981.  but  prior  to 
l^tovember  16.  1986: 


7 

« 
9 
12 
14 


2.77 
177 
077 
0.00 
0.00 


0.6925 
0  4425 
01925 
000 
0.00 


III  GSLP  loans  made  on  or  after  November  16.  1986.  or 
ma,1e  for  periods  of  erHoHment  beginning  on  or  after 
November  16.  1986,  SLS  or  PLUS  loans  mede  at  a  laed 
rale  of  interest  on  or  after  November  16.  1986.  or  tor 
periods  of  enrollment  beqmnmg  on  or  after  November  16. 
1986.  Cc)nsol,datoii  loan:,  nude  on  or  alter  November  16 
1986: 


2.52 

0.63 

152 

038 

052 

013 

0.00 

0.00 

000 

000 

12 

0.00 

0.00 

13 

0.00 

0.00 

14 

000 

000 

eSLP.  PLUS  or  ConsolKJatioo  "oans  made  prior  to  October 
1.  1981: 

7  1  2875!  0.71875 


The  Assistant  Secretary  determines 
the  special  allowance  rate  in  the  manner 
specified  in  the  Act.  for  loans  at  each 
applicable  interest  rate,  by  making  the 
following  four  calculations: 

(a)  Step  1 

Determine  the  average  bond 
equivalent  rate  of  the  91-day  Treasury 
bills  auctioned  during  the  quarter  for 
which  this  notice  applies  (6.27  percent 
for  the  quarter  ending  September  30, 
1987); 

(b)  Step  2 

Subtract  from  that  average  the 
applicable  interest  rate  of  loans  for 
which  a  holder  is  requesting  payment; 

(c)  Step  3 

(1)  Add  3.5  percent  to  the  remainder, 
and,  in  the  case  of  loans  made  before 
October  1, 1981,  round  the  sum  upward 
to  the  nearest  one-eighth  of  one  percent; 
or 

(2)  Add  3.25  percent  in  the  case  of  (i) 
GSLP  loans  made  on  or  after  November 
16. 1986,  or  made  for  periods  of 
enrollment  beginning  on  or  after 
Noviember  16. 1986.  (ii)  SLS  or  PLUS 
loans  made  at  a  fixed  rate  of  interest  on 
or  after  November  16, 1986,  or  made  for 
periods  of  enrollment  beginning  on  or 
efter  November  16, 1986,  or  (iii) 
(Consolidation  loans  made  on  or  after 
November  16. 1986:  and 

(d)  Step  4 

Divide  the  resulting  percent  in  Step  3 
(.iither  (c)(1)  or  (c)(2),  as  applicable)  by 
four. 

FOR  FURTHER  INFORMATION  CONTACT 

Ralph  B.  Madden,  Program  Analyst, 


Guaranteed  Student  Loan  Branch, 
Division  of  Policy  and  Program 
Development,  Department  of  Education 
on  (202)  732-4242. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.032,  Guaranteed  Student  Loan  Program 
and  PLUS  Program) 

Dated:  November  5, 1987. 
C.  Ronald  Kimberling, 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  87-26131  Filed  11-10-87;  8:45  am) 

BHXINQ  COOC  4000-01-M 


DEPARTMENT  OF  EDUCATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

DEPARTMENT  OF  JUSTICE 

Agreement  Between  National 
Aeronautics  and  Space  Administration 
and  Department  of  Education  To 
Delegate  Certain  Civil  Rights 
Compliance  Responslt>llities  for 
Elementary  and  Secondary  Schools 
and  Institutions  of  Higher  Education 

A.  Purpose 

Section  1-207  of  Executive  Order 
12250  authorizes  the  Attorney  General 
to  initiate  cooperative  programs  among 
Federal  agencies  responsible  for 
enforcing  title  VI  of  the  Civil  Rights  Act 
of  1964,  Title  IX  of  the  Education 
Amendments  of  1972.  as  amended,  and 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  and  similar 
provisions  of  Federal  law  prohibiting 
discrimination  on  t'ne  basis  of  race, 
color,  national  origin,  sex,  handicap,  or 
religion  in  programs  or  activities 
receiving  Federal  financial  assistance. 

This  agreement  will  promote 
consistent  and  coordinated  enforcement 
of  covered  nondiscrimination  provisions 
as  required  in  the  Coordination  of 
Enforcement  of  Nondiscrimination  in 
Federally  Assisted  Programs  (28  CFR 
42.401-42.415),  increase  the  efficiency  of 
compliance  activity,  and  reduce  burdens 
on  recipients,  beneficiaries,  and  Federal 
agencies  by  consolidating  compliance 
responsibilities,  by  eliminating 
duplication  in  civil  rights  reviews  and 
data  requirements,  and  by  promoting 
consistent  application  of  enforcement 
standards. 

B.  Delegation 

By  this  agreement  the  National 
Aeronautics  and  Space  Administration 
(."^ASA)  designates  the  Department  of 
Education  (ED)  as  the  agency 
responsible  for  specific  civil  rights 
compliance  duties,  as  enum.erated 
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below,  with  respect  to  elementary  and 
secondary  schools  and  institutions  of 
higher  education.  Responsibility  for  the 
following  covered  nondiscrimination 
provisions  are  delegated: 

1.  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d  to  2000d-4):      { 

2.  Title  IX  of  the  Education 
Amendments  of  1972.  as  amended  (20 
U.S.C.  1681  to  1686);  and 

3.  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C.  794}. 

This  agreement  specifies  the  duties  to 
be  performed  by  each  agency.  It  does 
not  alter  the  requirements  of  the  joint 
Department  of  |ustice/Equal 
Employment  Opportunity  Commission 
regulation  concerning  procedures  for 
handling  complaints  of  employment 
discrimination  filed  against  recipients  of 
Federal  fmancial  assistance  (28  CFR 
42.601^2.613,  29  CFR  1691.1-1697.13. 
and  48  FR  3570  (January  25, 1983)). 
Complaints  covered  by  that  regulation 
filed  with  a  delegating  agency  against  a 
recipient  of  Federal  financial  assistance 
alleging  solely  employment 
discrimination  against  an  individual  are 
to  be  referred  directly  to  the  Equal 
Employment  Opportunity  Commission 
by  the  delegating  agency. 

C.  Duties  of  Derailment  of  Education 

NASA  assigns  the  following 
compliance  duties  to  ED  with  respect  to 
elementary  and  secondary  schools  and 
institutions  of  higher  education. 
Specifically,  ED  shall: 

1.  Maintain  current  files  on  all 
activities  undertaken  pursuant  to  this 
agreement  and  on  the  compliance  status 
of  apphcants  and  recipients  with  respect 
to  their  programs  or  activities  receiving 
Federal  Hnancial  assistance  resulting 
from  preapproval  and  postapproval 
reviews,  complaint  investigations,  and 
actions  to  resolve  noncompliance.  A 
summary  of  these  activities  and  the 
compliance  status  of  applicants  and 
recipients  shall  be  reported  annually  at 
the  end  of  every  fiscal  year  to  NASA. 

2.  Develop  and  use  information  for 
the  routine,  periodic  monitoring  of 
compliance  by  elementary  and 
secondary  schools  and  institutions  of 
higher  education  with  respect  to  their 
programs  or  activities  receiving  Federal 
financial  assistance  subject  to  this 
agreement. 

3.  Perform,  upon  request  by  NASA, 
preapproval  reviews  for  which 
supplemental  information  or  field 
reviews  are  necessary  to  determine 
compliance. 

4.  Conduct  an  effective  program  of 
postapproval  reviews  or  recipients  with 
respect  to  their  program  or  activities 
receiving  Federal  financial  assistance 
subject  to  this  agreement. 


5.  Receive  complaints  alleging  that 
recipients  subject  to  this  agreement 
have  discriminated  in  violation  of 
covered  nondiscrimination  provisions  in 
their  programs  or  activities  receiving 
Federal  financial  assistance,  attempt  to 
obtain  information  necessary  to  make 
complaints  complete,  and  investigate 
complete  complaints. 

6.  Issue  a  written  letter  of  findings  of 
compliance  or  a  letter  of  findings  of 
noncompliance  that  (a)  advises  the 
recipient  and,  where  appropriate,  the 
complainant  of  the  results  of  the 
postapproval  review  or  complaint 
investigation,  (b)  provides 
recommendations,  where  appropriate, 
for  achieving  voluntary  compliance,  and 
(c)  offers  the  opportunity  to  engage  in 
negotiations  for  achieving  voluntary 
compliance.  The  governor  of  the  state  in 
which  the  applicant  or  recipient  is 
located  will  be  notified  if  the  letter  of 
findings  of  noncompliance  is  made 
pursuant  to  a  statute  requiring  that  the 
governor  be  given  an  opportunity  to 
secure  compliance  by  voluntary  means. 
The  ED  promptly  shall  provide  a  copy  of 
its  letter  of  findings  to  NASA  and  a  copy 
of  all  letters  of  findings  of 
noncompliance  to  the  Assistant 
Attorney  General  for  Civil  Rights  as 
required  by  28  CFR  42.407(d). 

7.  Conduct,  after  a  letter  of  findings  of 
noncompliance,  negotiations  seeking 
voluntary  compliance  with  the 
requirements  of  covered 
nondiscrimination  provisions. 

8.  (a)  If  compliance  cannot  be 
voluntarily  achieved,  and  the  ED  does 
not  fund  the  applicant  or  recipient,  but 
NASA  does,  refer  the  matter  to  NASA 
for  its  own  independent  action  and 
notify  the  Assistant  Attorney  General 
for  Civil  Rights  of  the  referral. 

(b)  If  compliance  cannot  be  achieved 
and  both  ED  and  NASA  fund  the 
applicant  or  recipient,  initiate  formal 
enforcement  action.  When  the  ED 
initiates  formal  enforcement  actions  by 
providing  the  applicant  or  recipient  with 
an  opportunity  for  an  administrative 
hearing,  provide  NASA  with  an 
opportunity  to  participate  as  a  party  in  a 
joint  administrative  hearing.  When  the 
ED  initiates  formal  enforcement  actions 
by  referring  the  matter  to  the 
Department  of  Justice  for  appropriate 
judicial  action,  notify  NASA  of  the 
referral. 

9.  Notify  NASA  and  the  Assistant 
Attorney  General  for  Civil  Rights  of  the 
outcome  of  the  hearing,  including  the 
reasons  for  finding  the  applicant  or 
recipient  in  noncompliance,  and  any 
action  taken  against  the  applicant  or 
recipient 


D.  Duties  of  the  National  Aeronautics 
and  Space  Administration 

NASA  shall:  1.  Issue  and  provide  to 
the  ED  all  regulations,  guidelines, 
reports,  orders,  policies,  and  other 
documents  that  are  needed  for 
recipients  to  comply  with  covered 
nondiscrimination  provisions  and  for  the 
ED  to  administer  its  reponsibilities 
under  this  agreement. 

2.  Provide  the  ED  with  information, 
technical  assistance,  and  training 
necessary  for  ED  to  perform  the  duties 
delegated  under  this  agreement  This 
information  shall  include,  but  is  not 
limited  to.  a  list  of  recipients  receiving 
Federal  financial  assistance  from 
NASA,  the  types  of  assistance  provided, 
compliance  iiiformation  solely  in 
NASA's  possession  or  control,  and  data 
on  program  eligibility  and/or  actual 
participants  in  assisted  programs  or 
activities. 

3.  Perform  preapproval  reviews  of 
applicants  for  assistance  as  required  by 
28  CFR  42.407(b),  that  do  not  require 
supplemental  information  or  field 
reviews.  The  reviews  may  require 
information  to  be  supplied  by  the  ED.  If 
NASA  requests  the  ED  to  undertake  an 
ontsite  review  because  it  has  shown  it 
has  reason  to  believe  discrimination  is 
occurring  in  a  program  or  activity  that  is 
either  receiving  Federal  Hnancial 
assistance  or  that  is  the  subject  of  an 
application,  NASA  shall  supply 
information  necessary  for  the  ED  to 
undertake  such  a  review. 

4.  Refer  all  complaints  alleging 
discrimination  under  covered 
nondiscrimination  provisions  filed  with 
NASA  against  a  recipient  subject  to  this 
delegation  and  determine,  if  possible, 
whether  or  not  the  program  involved 
receives  Federal  financial  assistance 
from  the  delegating  agency. 

5.  Where  the  ED  has  notified  the 
applicant  or  recipient  in  writing  that 
compliance  cannot  be  achieved  by 
voluntary  means  and  the  Ed  has  referred 
the  matter  to  NASA,  make  the  final 
compliance  determination  and:  (a)  If 
NASA  wishes  to  initiate  formal 
enforcement  action  by  providing  the 
applicant  or  recipient  with  an 
opportunity  for  an  administrative 
hearing,  notify  the  ED  if  NASA  will 
either  join  as  a  party  in  the  ED's 
administative  hearing  or  will  conduct  its 
own  administrative  hearing;  (b)  when 
NASA  initiates  formal  enforcement 
action  by  referring  the  matter  to  the 
Department  of  Justice  for  appropriate 
judicial  action,  notify  ED  of  the  referral; 
(c)  if  NASA  conducts  its  own  hearing, 
notify  the  ED  and  the  Assistant 
Attorney  General  for  Civil  Rights  of  the 
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outcome  of  the  hearing,  including  the 
reasons  for  finding  the  applicant  or 
recipient  in  noncompliance,  and  any 
action  taken  against  the  applicant  or 
recipient.  NASA  may  request  the  ED  to 
act  as  counsel  in  its  administrative 
hearing:  and  (d)  if  NASA  neither 
initiates  steps  to  deny  or  terminate 
Federal  financial  assistance  nor  refers 
the  matter  to  the  Department  of  Justice, 
notify  the  ED  and  the  Assistant 
Attorney  General  for  Civil  Rights,  in 
writing,  within  15  days  after  notification 
from  the  ED  that  voluntary  compliance 
cannot  be  achieved. 

E.  Redelegation 

Duties  delegated  herein  to  the  ED  may 
be  redelegated  to  the  Department  of 
Health  and  Human  Services  or  the 
Veterans  Administration.  The  ED  shall 
notify  the  NASA  of  any  such 
redelegation  prior  to  its  effective  date. 

F.  Effect  on  Prior  Delegations 

This  agreement  supersedes  and 
replaces  the  delegation  agreement 
between  the  NASA  and  the  Department 
of  Health.  Education,  and  Welfare  with 
respect  to  institutions  of  higher 
education  published  in  the  Code  of 
Federal  Regulations  at  14  CFR  1204.508. 

G.  Approval 

This  agreement  shall  be  signed  by  the 
Assistant  Attorney  General  for  Civil 
Rights.  In  addition  it  shall  be  signed  by 
both  parties,  the  Administrator  of  NASA 
and  the  Secretary  of  Education  and 
become  effective  30  days  from 
publication  in  the  Federal  Register. 

H.  Termination 

This  agreement  may  be  terminated  by 
either  agency  60  days  after  notice  to  the 
other  agency  and  to  the  Assistant 
Attorney  General  for  Civil  Rights. 

Date:  December  15. 1986. 
James  C  Fletcher. 
NASA  Administrator. 

Date:  April  2, 1987. 
W.J.  Bennett, 
Secretary  of  Education. 

Date:  September  27, 1987. 
William  Bradford  Reynolds, 
Assistant  Attorney  General  for  Civil  Rights. 
Department  of  Justice. 
[FR  Doc.  87-26128  Filed  11-10-87;  8:45  am) 

BILUNG  CODE  4000-01-«i 


action:  Solicitation  for  Cooperative 
Agreement  proposal  (SCAP)  No.  DE- 
PRO7-88ID12730  for  Development  of 
High  Pressure  Heat  Exchange  Systems. 


DEPARTMENT  OF  ENERGY 

Development  of  High  Pressure  Heat 
Exchange  Systems 

agency:  Department  of  Energy. 


summary:  The  U.S.  Department  of 
Energy.  Idaho  Operations  office  (ID),  is 
seeking  proposals  for  development  of 
high-pressure  heat  exchange  systems 
(HiPHES),  significantly  beyond  current 
industrial  in-service  state-of-the-art.  The 
objective  is  to  advance  the  performance 
of  industrial  heat  exchange  systems, 
using  improved  ceramic  composites  or 
other  materials.  It  is  expected  that  these 
advanced  high  pressure  heat  exchange 
systems  will  be  developed  to  the  point 
that  industry  can  then  complete 
commercialization.  The  high  pressure 
industrial  applications  proposed  must: 
(a)  Use  advanced  high  temperature  and/ 
or  corrosion  resistant  materials  that  will 
be  available  for  development  testing  in 
the  next  one  to  five  years,  and  (b)  yield 
predicted  nominal  net  energy  savings, 
on  a  national  basis,  of  10"  Btu/year 
(0.01  Quad/yr)  plus  have  attractive 
economic  features.  DOE  is  seeking 
overall  energy  savings  from  the 
application  of  higher  pressure  industrial 
processes  (upgrading  existing,  or  totally 
new)  made  feasible  by  advances  in 
material  properties  that  improve  heat 
exchange  systems  performance. 
Promising  high  pressure  industrial 
applications  are  power  generation, 
steam  reforming  of  natural  gas,  and 
evaporative  heat  exchangers  for 
commodity  acids  and  caustic  chemicals. 
Industries  of  interest  include  chemical, 
petrochemical,  metallurgical,  and 
utilities.  The  performance  of  heat 
exchange  systems  in  these  applications 
is  limited  by  the  combined  effects  of 
high  pressure,  high  temperature  and/or 
corrosive  environment  on  structural 
materials.  However,  proposals  should 
not  be  limited  to  these  particular 
industrial  applications.  The  research 
and  development  project  is  potentially 
divided  into  three  phases.  Phase  L  about 
12  months  duration,  is  application 
definition  and  conceptual  design  to 
identify  critical  development  problems 
and  plan  their  resolution.  Phase  II  is  to 
conduct  the  research  and  development 
tasks  addressing  those  critical  problems 
identified  in  Phase  I,  and  provide  the 
preliminary  design  for  the  Phase  III  field 
test  system.  Phase  III  is  to  complete  the 
design,  fabrication  and  field  testing  of 
the  prototype  HiPHES.  Phases  II  and  III 
are  only  defined  in  general  terms  since 
each  depends  upon  the  results  of 
preceding  phase(s);  however,  each  is 
currently  assumed  to  be  approximately 
36  months  in  duration.  Phase  III  includes 
one  year  for  system  operational 
evaluation.  DOE  strongly  encourages  the 


response  of  industrial  teams  that 
contain  one  or  more  members  from  each 
of  the  following:  Designers  and 
manufacturers  of  advanced  process 
equipment,  fabricators  of  components 
made  with  advanced  materials,  and  an 
industrial  applications  company  that 
would  be  the  HiPHES  user  and  provide 
the  field  test  host  site.  Proposals  from 
Federal  agencies  and/or  laboratories 
owned,  operated,  or  under  the 
cognizance  of  the  Federal  Government 
will  not  be  considered  for  selection  and 
should  not  be  submitted.  It  is 
anticipated  that  three  to  six  Phase  I 
awards  will  be  initiated.  Current  DOE 
funding  available  is  approximately 
$400,000,  with  an  additional  $600,000 
anticipated  in  FY-88  for  a  total  of 
$1,000,000  available  for  Phase  I.  Subject 
to  the  availability  of  funds  in 
subsequent  fiscal  years,  it  is  anticipated 
that  approximately  $2.1  to  $3.0  million  of 
additional  funds  will  be  provided  to  one 
or  two  Phase  I  participants  for  each  of 
the  remaining  phases.  The  expected 
relationship  between  the  proposer  and 
DOE  will  be  Coooperative  Agreement. 
Cost  sharing  by  the  Proposer  is  expected 
at  the  following  approximate  rates: 
Phase  1. 10%;  Phase  II,  20-30%;  and  Phase 
III,  50%. 

dates:  SCAP  No.  DE-PRO7-88ID12730 
is  expected  to  be  issued  during  January 
1988  with  a  closing  date  approximately 
90  days  from  the  issue  date. 

Contracts:  Potential  proposers 
desiring  to  receive  a  copy  of  the  SCAP 
should  request  it  in  writing  within  10 
calendar  days  from  the  date  of  this 
notice  from:  Trudy  A.  Thome,  Contracts 
Management  Division,  U.S.  Department 
of  Energy.  Idaho  Operations  Office,  785 
DOE  Place,  Idaho  Falls,  ID  83402. 
Telephone  No.:  (208)  526-9519. 

Issued  at  Idaho  Falls,  Idaho,  on  Oclober  30. 
1987. 

H.  Brent  Clark. 

Director,  Contracts  Management  Division. 
[FR  Doc.  87-26078  Filed  11-10-87;  8:45  am] 

BILUNG  CODE  MSO-OMM 


Federal  Energy  Regulatory 
Commission 

[Project  No.  8913-003] 

La  Crosse  Associates;  Surrender  of 
Preliminary  Permit 

November  4. 1987. 

Take  notice  that  La  Crosse 
Associates,  permittee  for  the  La  Crosse 
Hydroelectric  Project  No.  8913.  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  Julv  19, 1985,  and  would  have 
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rxpired  on  June  30. 1988.  The  project 
would  have  been  located  on  the 
Mississippi  River  in  Houston  County. 
Minnestoa  and  Vemon  County, 
Wisconsin. 

The  permittee  Bled  the  request  on 
October  13. 1987.  and  the  preliminary 
permit  for  Project  No.  8913  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  Brst  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  cm 
the  next  business  day. 
Loia  D.  Cash«U. 
Acting  Secretary. 

(FR  Doc.  87-26139  Filed  11-10-87;  8:45  am] 
MtXMQ  CODE  triT-^l-M 


(Docket  No.  QF87-59-001] 

Panther  Creek  Operating  Umited 
Partnership;  Application  for 
Commission  Recertification  of 
Qualifying  Status  of  a  Smaii  Power 
Production  Facility 

November  6, 1987. 

On  October  19, 1987,  Panther  Creek 
Operating  Limited  Partnership 
(Applicant)  of  Griffin  Road  North, 
Waterside  5,  Windsor,  Connecticut 
C6095,  submitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  application  for  recertification 
requests  that  approximately  forty-two 
miles  of  69  kV  transmission  line,  to  be 
constructed  by  Applicant,  be  determined 
to  be  part  of  the  qualifying  small  power 
production  facility.  The  proposed 
transmission  line  will  interconnect  the 
facility,  which  is  located  in 
Pennsylvania  Power  and  Light 
Company's  service  territory,  with  the 
transmission  system  of  the  Metropolitan 
Edison  Company  (Met  Ed).  The 
transmission  line  will  be  utilized  to 
transmit  the  qualifying  facility's  electric 
power  output  to  Met  Ed  and  to  receive 
start-up  backup  and  maintenance  power 
services  from  Met  Ed.  The  facility  was 
previously  certified  as  a  qualifying  small 
power  production  facility  on  May  21, 
1987,  Panther  Creek  Energy,  Inc.,  Docket 
No.  QF87-S9-000,  39  FERC  161,190 
(1987).  Concurrently  submitted  with  the 
application  for  recertification  is  a  notice 
of  change  in  ownership  of  the  facility 
from  Panther  Creek  Energy,  Inc.  to 


Panther  Creek  Operating  Limited 
Partnership. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  pubUcation  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by. 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-26140  Filed  11-10-87;  8:45  am] 

BILUNO  COOC  6717-<l1-« 


[Docket  Nos.  RP87-70-004,  RP8S-149-011, 
RP82-124-008] 

East  Tennessee  Natural  Gas  Co^  Tariff 
Filings 

November  5, 1987. 

Take  notice  that  on  October  30. 1987, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  tendered  for  filing  the 
following  tariff  sheets  of  Original 
Volume  No.  1  of  the  FERC  Gas  Tariff,  to 
be  effective  November  1, 1987. 

Original  Volume  No.  1 

Thirty  First  Revised  Sheet  No.  4 
Third  Revised  Sheet  No.  21 
Fourth  Revised  Sheet  No.  119 
Substitute  Second  Revised  Sheet  No.  120 
Substitute  Fifth  Revised  Sheet  No.  121 
Eighth  Revised  Sheet  No.  122 
First  Revised  Sheet  No.  122A 
Substitute  Fourth  Revised  Sheet  No.  124 
Second  Substitute  First  Revised  Sheet 

No.  139 
Second  Substitute  First  Revised  Sheet 

No.  140 
Second  Substitute  First  Revised  Sheet 

No.  278 
Substitute  First  Revised  Sheet  No.  Ill 
Substitute  Second  Revised  Sheet  No.  192 
Substitute  Second  Revised  Sheet  No.  261 
Substitute  Second  Revised  Sheet  No.  262 

East  Tennessee  states  that  it  is  filing 
these  tariff  sheets  to  implement  the  new 
rates  previously  filed  for  in  Docket  No. 
RP87-70.  The  changes  would  increase 
overall  jurisdictional  rates.  The  changes 
also  incorporate  revisions  to  the  tariff 
allocating  demand  costs  on  the  basis  of 


three-day  peak  to  provide  for  flow 
through  of  D-1  and  D-2  demand  charges 
on  an  "as  billed"  basis,  and  to 
implement  hybrid  rate  differentials 
based  upon  historical  zone  rate 
differentials  and  Mcf-miles  on  a  50-50 
basis.  East  Teimessee  states  that  these 
changes  comply  with  Opinion  No.  282  in 
Docket  Nos.  RP82-124,  et  al.  In  addition, 
East  Tennessee  states  that  its  filing 
includes  substitute  tariff  sheets  to  reflect 
the  certificated  Annual  Quantity 
Entitlement  for  Atlanta  Gas  Light 
Company  approved  by  the 
Commission's  order  in  Docket  No.  CP85- 
275  on  June  5, 1987. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  parties 
in  affected  dockets,  all  of  its  customers 
and  all  affected  state  regulatory 
commissions. 

Any  person  desiring  to  become  a 
party  to  this  proceeding  should,  on  or 
before  November  13, 1987,  file  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC.  20426,  a  motion  to 
intervene  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  87-28141  Filed  11-1&-87:  8:45  am] 

BILUNO  CODE  STir-OI-H 


[Docket  Na  TA88-2-51-000] 

Great  Lakes  Gas  Transmission  Co; 
Proposed  Changes  In  F.E.R.C.  Gas 
Tariff  Under  Purchased  Gas 
Adjustment  Clause  Provisions 

November  6, 1987. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  ("Great  Lakes") 
on  October  30, 1987.  tendered  for  filing 
Eighth-A  Revised  Sheet  Nos.  57(i)  and 
57(ii),  First  Revised  Volume  No.  1  to  its 
FERC  Gas  Tariff  to  be  effective  October 
1, 1987. 

Great  Lakes  states  that  these  tariff 
sheets  reflect  changes  in  its  purchased 
gas  cost  applicable  to  gas  sold  by  Great 
Lakes  to  Natural  Gas  Pipeline  Company 
("Natural"). 

Great  Lakes  stated  that  it  has  just 
recently  been  notified  by  both 
TransCanada  and  Natural,  the  gas 
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pricing  index  mechanism  previously 
negotiated  by  them,  and  which  pricing 
index  mechanism  had  been  previously 
filed  with  die  Commission,  has  resulted 
in  a  significant  reduction  in  the  price  of 
natural  gas  sold  to  Natural  by  Great 
Lakes  and  that  the  gas  purchase  price 
applicable  to  Natural  has  changed  from 
$2.07600  per  MMBtu  to  $1.33920  per 
MMBtu.  They  have  further  requested 
that  this  charge  be  made  effective  on 
October  1, 1987. 

Great  Lakes  requested  an  effective 
date  of  October  1, 1987  for  Eighth-A 
Revised  Sheet  Nos.  57(i)  and  57(ii).  In 
aid  therof.  Great  Lakes  requests  waiver 
of  the  30-day  notice  requirement  of  the 
provisions  of  §  154.38(d)(4)(iv)(a)  of  the 
Commission's  Regulations  so  as  to 
permit  this  out-of-period  PGA  filing  to 
implement  the  foregoing  changes  in 
purchased  gas  cost  as  soon  as  possible. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  Motion  to 
Intervene  or  Protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NW.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  13, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
|FR  Doc.  87-26142  Filed  11-10-87;  8:45  am] 

BtLLING  CODE  C717-41-M 


[Docket  Na  TA88-1-55-0001 

Mountain  Fuel  Resources,  Inc.;  Rate 
Change 

November  6, 1987 

Take  notice  that  on  October  30, 1987, 
Mountain  Fuel  Resources,  Inc.  (MFR) 
tendered  for  filing  and  acceptance 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff  as  follows: 

MFR  states  that  Eleventh  Revised 
Sheet  12  and  Seventh  Revised  Sheet  14 
to  First  Revised  Volume  No.  1  to  be 
effective  December  1, 1987;  and  Twelfth 
Revised  Sheet  No.  12  to  First  Revised 
Volume  No.  1,  Fourth  Revised  Sheet  No. 
5  to  Original  Volume  No.  1-A,  and 
Seventh  Revised  Sheet  No.  8  to  Original 
Volume  No.  3  to  be  effective  January  1, 
1988. 

MFR  further  states  that  the  purpose  of 
this  filing  is:  (1)  To  adjust  the  purchased 
gas  cost  charge  under  MFR's  sale-for- 


resale  Rate  Schedule  CD-I;  (2)  to 
implement  the  Gas  Research  Institute 
(GRI)  adjustment  authorized  in  Docket 
No.  RP87-71-000  to  be  effective  January 
1, 1988;  and  (3)  to  reflect  an  Offer  of 
Settlement  in  Docket  No.  RP8&-7-000. 

MFR  states  that  Eleventh  Revised 
Sheet  12  shows  a  Commodity  Base  Cost 
of  Purchased  Gas  as  adjusted  of 
$2.1373l/Dth  for  sales  under  Rate 
Schedule  CD-I  which  is  $0.08929/Dth 
less  than  the  currently  effective  rate  of 
$2.226e0/Dth.  MFR's  demand  base  cost 
of  purchased  gas  as  adjusted  is  reduced 
by  $0.00147  to  $1.10782/Mcf.  MFR's 
Unrecovered  Purchase  Gas  Cost 
Adjustment  remains  unchanged  at 
$(0.21530)/Dth. 

MFR  proposes  to  implement  the  GRI 
charge  adjustment  to  be  effective 
January  1, 1988.  Twelfth  Revised  Sheet 
No.  12  to  First  Revised  Volume  No.  1, 
Fourth  Revised  Sheet  No.  5  to  Original 
Volume  No.  1-A.  and  Seventh  Revised 
Sheet  No.  8  to  Original  Volume  No.  3  of 
MFR's  FERC  Gas  Tariff  reflect  the  new 
GRI  charge. 

MFR  has  a  pending  Offer  of 
Settlement  in  Docket  No.  RP86-7-O00. 
Should  the  Offer  of  Settlement  be  made 
effective  November  1, 1987,  as 
requested,  MFR  states  that  it  has  filed 
an  alternate  set  of  tariff  sheets  which 
can  be  made  effective  in  place  of  the 
tariff  sheets  listed  above.  However,  if 
the  Settlement  is  not  approved  by  the 
time  the  Commission  has  issued  an 
acceptance  of  it's  PGA,  MFR  has 
requested  that  the  alternate  tariff  sheets 
be  held  in  abeyance  until  an  order  is 
issued  in  Docket  No.  RP86-7-000. 

MFR  has  requested  any  necessary 
waivers  of  the  Commission's 
Regulations  to  allow  the  tendered  tariff 
sheets  to  become  effective  as  proposed, 
and  states  that  it  has  provided  a  copy  of 
the  filing  to  its  sales  customer  and  state 
public  service  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
13, 1987.  Protests  will  be  considered  by 
the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  87-26143  Filed  11-10-87;  8:45  am) 

BILUNO  CODE  t717-«1-M 

(Docket  No.  RP88-21-000] 

Natural  Gas  Pipeline  Co.  of  America; 
Proposed  Ctianges  in  FERC  Gas  Tariff 

November  6. 1967. 

Take  notice  that  on  November  3, 1987, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Natural  states  that  the  proposed 
changes  will  be  made  effective: 


Second  revnad  volume  No  2 

ENective  dite 

Tenth  Revised  Sheet  No  390  (X-46) 

Jan  1.  1966. 

ThKleeoth  Revised  Sheet  No.  653  (X-62) 

Do 

Fifteenth  Revised  Sheet  No  668  (X-63) 

Do 

ThHieenth  Revised  Sheet  No.  696  (X-67) 

Do. 

T«»emh  Revised  Sheet  No.  1097  (X-93( 

Dec   1.  1967 

Natural  states  that  the  purpose  of  this 
filing  is  to  make  the  revised  rates  to  be 
effective  December  1, 1987,  and  January 
1, 1987,  for  certain  transportation 
services. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  November  13, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

|FR  Doc.  87-26144  Filed  11-10-67;  8:45  am] 
BHJJNG  CODE  6717-41-M 


[Docket  No.  TA  88-2-59-0001 

Norttiem  Natural  Gas  Co.,  Division  of 
Enron  Corp.;  Purchased  Gas  Cost 
Adjustment  Rate  Change 

November  6. 1967. 

Take  notice  that  on  October  30, 1987. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern), 
tendered  for  filing,  as  part  of  Northern's 
F.E.R.C.  Gas  Tariff,  Third  Revised 
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Volume  No.  1  (Volume  1  Tariff)  and 
Original  Volume  No.  2  (Volume  2  Tariff), 
the  following  tariff  sheets: 

Third  Revised  Voiuine  No.  1 

Forty-Sixth  Revised  Sheet  No.  4a 
Fiftieth  Revised  Sheet  No.  4b 
Eighteenth  Revised  Sheet  No.  4b.l 
Third  Revised  Sheet  No.  4g 
Fourth  Revised  Sheet  No.  4g.l 
Third  Revised  Sheet  No.  4g.2 
Sixth  Revised  Sheet  No.  65 
Fourth  Revised  Sheet  No.  66 
Sixth  Revised  Sheet  No.  67 
Fifth  Revised  Sheet  No.  68 
Eighth  Revised  Sheet  No.  69 
Seventh  Revised  Sheet  No.  70 
Third  Revised  Sheet  No.  70a 
Fifth  Revised  Sheet  No.  70c 
Second  Revised  Sheet  No.  70d 
First  Revised  Sheet  No.  70d.2 
First  Revised  Sheet  No.  70d.3 
First  Revised  Sheet  No.  70e 
First  Revised  Sheet  No.  70f 
First  Revised  Sheet  No.  70h 
First  Revised  Sheet  No.  70i 
First  Revised  Sheet  No.  70j 

Original  Volume  No.  2 

Fifty-Seventh  Revised  Sheet  No.  Ic 
Fourth  Revised  Sheet  No.  Id 
Fourth  Revised  Sheet  No.  le 
Fifth  Revised  Sheet  No.  If 
Seventh  Revised  Sheet  No.  Ig 
Fifth  Revised  Sheet  No.  Ih 
Fifth  Revised  Sheet  No.  li 
Third  Revised  Sheet  No.  li.2 
1  hird  Revised  Sheet  No.  li.3 
First  Revised  Sheet  No.  li.4 
First  Revised  Sheet  No.  li.6 
First  Revised  Sheet  No.  li.7 
First  Revised  Sheet  No.  li.B 

Northern  states  that  such  revised 
tariff  sheets  are  required  in  order  that  it 
may  place  into  effect  the  proposed  rates 
en  January  1, 1988  to: 

(1)  Reflect  Northern's  cost  of 
purchased  gas  to  be  experienced  during 
the  Calendar  Year  1988,  pursuant  to 
Paragraph  18  of  Northern's  F.E.R.C.  Gas 
Tariff  Third  Revised  Volume  No.  1 
(Volume  1  Tariff],  and  Paragraph  1  of 
Northern's  Original  Volume  No.  2  Tariff 
(Volume  2  Tariff). 

(2)  Reflect  a  positive  surcharge  to 
amortize  the  underrecovered  commodity 
cost  of  purchased  gas  account  for  the 
twelve  months  ended  September  30, 
1987,  and  a  positive  surcharge  to 
amortize  the  underrecovered  demand 
cost  of  purchased  gas  account  for  the 
twelve  months  ended  September  30, 
1987,  both  pursuant  to  Paragraph  18  of 
Northern's  Volume  1  Tariff  and 
Paragraph  1  of  Northern's  Volume  2 
Tariff  and  also  to  reflect  certain  revenue 
tracking  adjustments. 

(3)  Track  the  change  in  the  cost  of 


transportation  of  gas  through  the  Alaska 
Natural  Gas  Transportation  System 
(ANGTS)  pursuant  to  Paragraph  21  of 
Northern's  Volume  1  Tariff  and 
Paragraph  4  of  Northern's  Volume  2 
Tariff.  In  addition,  this  filing  reflects  a 
negative  surcharge  to  amortize  the 
overrecovered  cost  of  transportation  of 
gas  through  ANGTS  for  the  twelve 
months  ended  September  30, 1987. 
(4)  Reflect  a  decrease  in  the  Gas 
Research  Institute  (GRl)  surcharge 
pursuant  to  Paragraph  19  of  Northern's 
Volume  1  Tariff.  Such  decrease  in  the 
GRI  surcharge  has  been  authorized  by 
Commission  Opinion  No.  283,  issued 
September  29, 1987. 

Northern  states  that  in  the  filing. 
Northern  has  established  a  PGA  rate  of 
Sl.9604  per  MMBtu  which  reflects  a 
decrease  of  $.0761  per  MMBtu  from  the 
approved  1987  PGA  rate  of  $2.0365  per 
MMBtu. 

Northern  states  that  since  the 
projection  of  1988  gas  purchased  costs 
may  not  reflect  the  level  of  gas 
purchased  costs  it  actually  will 
experience  on  January  1, 1988,  it  may 
not  bill  the  commodity  rates  established 
in  its  filing  on  January  1, 1988.  Instead. 
Northern  states  that  it  will  utilize  its 
flexible  PGA  tariff  mechanism,  if 
necessary,  to  reflect  in  the  commodity 
rates  on  January  1, 1988,  the  estimated 
actual  cost  of  purchased  gas  being 
experienced  at  that  time. 

Consistent  with  the  provisions  of 
Northern's  tariff.  Northern  states  that  it 
proposes  to  effectuate  on  January  1, 1988 
the  proposed  tariff  sheets  contained  in 
this  filing.  On  October  14, 1987.  the 
Commission  voted  to  grant  rehearing  in 
part  of  its  December  22, 1986  order 
approving  Northern's  Stipulation  and 
Agreement  of  settlement  in  Northern's 
general  rate  case  Docket  No.  RP85-206 
although  a  written  order  has  not  yet 
been  received  by  Northern.  Several 
adjustments  will  be  required  to  comply 
with  the  order  and  effectuate  the 
settlement,  some  of  which  will  impact 
the  tariff  sheets  in  this  filing.  Northern 
will  file  the  revised  tariff  sheets  as  soonr 
as  the  adjustments  are  known. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NW..  Washington. 
DC,  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
13, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
|FR  Doc.  87-26145  Filed  11-10-87;  8:45  am] 

BIIXINQ  COOE  (717-01-11 


(Project  No.  1398-002] 

Southern  California  Edison  Co.; 
Issuance  of  Annual  License 

November  6, 1987. 

On  December  1. 1981.  the  Southern 
California  Edison  Company  (SCEC). 
licensee  for  the  Rush  Creek  Project  No. 
1389  filed  an  application  for  a  new 
license  pursuant  to  the  provisions  of 
section  15  of  the  Federal  Power  Act  for 
the  Rush  Creek  Project  No.  1389,  located 
on  Rush  Creek  in  Mono  County, 
California.  Project  No.  1389  currently 
operates  under  an  annual  license  issued 
on  November  28, 1986.  The  project  as 
proposed  to  be  relicensed  by  SCEC 
would  include  a  transmission  line 
extending  from  Project  Na  1389.  This 
transmission  line  was  not  included  in 
the  original  license  for  Project  No.  1389. 

SCEC's  license  for  the  transmission 
line  (Project  No.  1398)  expired  on 
November  30, 1986.  In  order  to  authorize 
the  continued  operation  and 
maintenance  of  the  transmission  line, 
pending  Commission  action  on  SCEC's 
application  for  new  license  for  the  Rush 
Creek  Project  No.  1389,  it  was 
appropriate  and  in  the  public  interest  to 
issue  an  annual  license  for  transmission 
line  Project  No.  1398  for  the  period 
effective  December  1. 1988.  to  November 
30, 1987. 

Take  notice  that  a  second  annual 
license  has  been  issued  to  the  SCEC  for 
a  period  effective  December  1, 1987,  to 
November  30, 1988,  or  until  federal 
takeover,  or  until  the  issuance  of  a  new 
license  for  Project  No.  1398,  whichever 
comes  first,  for  the  continued  operation 
and  maintenance  of  the  transmission 
line  for  Project  No.  1398  pursuant  to 
section  15  of  the  Federal  Power  Act. 

Take  further  notice  that  if  federal 
takeover  or  issuance  of  a  new  license 
does  not  take  place  on  or  before 
November  30. 1988.  an  annual  license 
will  be  issued  each  year  thereafter, 
effective  December  1  of  each  year,  until 
such  time  as  federal  takeover  takes 
place  or  a  new  license  is  issued,  without 
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further  notice  being  given  by  the 

Commission. 

Lois  D.  CastwU, 

Acting  Secretary. 

(PR  Doc.  87-26146  Filed  11-10-87;  8:45  am) 

BILUNG  CODE  •717-01M 

(Docket  No.  RP88-16-000] 

Soutttem  Natural  Gas  Co.;  Application 
for  Permission  and  Request  for  a 
Limited  Waiver 

November  8, 1987. 

Take  notice  that  on  October  29, 1987, 
Southern  Natural  Gas  Company 
(Southern)  filed  an  application  pursuant 
to  Rule  204  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  Practice  and  Procedure.  18  CFR 
385.204  (1987).  for  permission  to  include 
pre-base  period  take-or-pay  buy-out  and 
buy-down  costs  in  a  general  rate  filing 
to  be  made  pursuant  to  section  4(e)  of 
the  Natural  Gas  Act  and  for  a  limited 
waiver  of  the  base  period  requirements 
in  §  154.63(e)  (2)  (i)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act. 
18  CFR  154.63(e)  (2)  (i)  (1987). 

Any  person  desiring  to  become  a 
party  to  this  proceeding  should,  on  or 
before  November  13. 1987.  file  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  a  motion  to 
intervene  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
[PR  Doc.  87-26147  Filed  11-10-87;  8:45  am] 

BILLINO  COOE  S717-01-M 

(Docket  No.  TA88-1-S6-000] 

Valero  Interstate  Transmission  Co.: 
Change  in  Rates  Pursuant  to 
Purchased  Gas  Cost  Adjustment 
Provisions 

November  6, 1987. 

Take  notice  that  on  October  30, 1987, 
Valero  Interstate  Transmission 
Company  ("Vitco")  tendered  the 
following  tariff  sheets  for  filing 
containing  changes  in  rates  pursuant  to 
purchased  gas  cost  adjustment 
provisions: 


11th  Revised  Sheet  No.  6,  Superseding 
10th  Revised  Sheet  No.  6.  To  FERC 
Gas  Tariff,  Original  Volume  No.  2 
6th  Revised  Sheet  No.  14.2.  Superseding 
5th  Revised  Sheet  No.  14.2,  To  FERC 
Gas  Tariff.  Original  Volume  No.  1. 
Vitco  states  that  the  rates  stated  on 
11th  Revised  Sheet  No.  6  and  6th 
Revised  Sheet  No.  14.2  reflect  the 
change  in  purchased  gas  costs  based  on 
the  six  months  ended  August  31. 1987. 

Vitco  states  that  the  change  in  rate  to 
Rate  Schedule  S-1,  FERC  Gas  Tariff, 
Original  Volume  No.  2  includes  an 
increase  in  purchased  gas  cost  of  18.84( 
per  MMBtu  and  a  negative  surcharge  of 
3.98e  per  MMBtu.  The  rate  for  Rate 
Schedule  S-2  includes  a  decrease  in 
purchased  gas  cost  of  33.16(  per  MMBtu 
and  no  surcharge.  The  rate  for  Rate 
Schedule  S-3  includes  a  decrease  in 
purchased  gas  cost  of  2.47^  per  MMBtu 
and  a  negative  surcharge  of  17.08$  per 
MMBtu.  The  surcharge  in  each  Rate 
Schedule  is  designed  to  eliminate  the 
balance  in  the  deferred  purchased  gas 
cost  account. 

The  proposed  effective  date  for  the 
above  filings  is  December  1, 1987.  Vitco 
requests  a  waiver  of  any  Commission 
regulations  or  orders  which  would 
prohibit  implementation  by  December  1, 
1987. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  Section 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  13. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  87-26148  Filed  11-10-87;  8:45  am] 

BILLING  COOE  Sm-OI-W 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3290-4] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


summary:  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have    . 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  ICR  describes  the  nature  of 
the  solicitation  and  the  expected  impact, 
and  where  appropriate  includes  the 
actual  data  collection  instrument.  The 
following  ICRs  are  available  for  review 
and  comment. 

FOR  FURTHER  INFORMATION  CONTACr. 

Carla  Levesque  at  EPA,  (202)  382-2740 
(FTS  382-2740). 

SUPPLEMENTARY  INFORMATION: 
Office  of  Air  and  Radiation  • 

Title:  Information  Collection 
Requirements  for  Phosphate  Rock 
Plants.  (EPA  ICR  *  1078). 

Abstract:  Sources  must  notify  EPA  of 
construction,  reconstruction,  and 
malfunction,  anticipated  and  actual 
startups;  dates  and  results  of 
performance  test  results  and  all 
startups,  shutdowns,  and  mulfunctions. 
Owners  or  operators  must  install  and 
maintain  a  CMS  to  measure  opacify,  or 
if  a  wet  scrubber  is  used,  monitor 
pressure  drop  and  flow  rate.  Semiannual 
reports  of  excess  opacity  or  scrubber 
malfunction  are  required. 

Respondents:  Owners  and  Operators 
of  Phosphate  Rock  Plants. 

Estimated  Annual  Burden:  1,137 

Frequency  of  Collection:  Semi- 
annually 

Comments  on  the  abstract  on  this 
notice  may  be  sent  to: 

Carla  Levesque, 

U.S.  Environmental  Protection 

Agency  .Office  of  Standard  and 

Regulations  (PM-223), 
Information  and  Regulatory  System 

Division. 
Information  Policy  Branch. 
401  M  St..  SW.. 
Washington.  DC  20460 
and 

Nicolas  Garcia. 

Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 

Affairs, 
New  Executive  Office  Building  (Room 

3019). 
726  Jackson  Place.  N.W.. 
Washington.  DC  20503. 


Federal  Register  /  Vol.  52.  No.  218  /  Thursday.  November  12,  1987  /  Notices  43393 


43382 Fadasml  R^btec  /  Vol.  52.  No.  218  /  Thursday.  Ngvemfagr  12.  1987  /  Noteces 


Date:  November  3. 1987. 
Daniel ).  Fioriao, 

Director.  Infotmotimi  Regulatory  Systems 
Division. 
|FR  Doc.  87-261M  Filed  11-10-87;  8:45  am] 

BILLINO  COM 


IOPP-30262A/30265A;  FRL-S299-91 

Certain  ComfMHiiM;  Approval  of 
PesticMa  Product  Rogistrations;  Groat 
Ukoo  Chemical  Corp.,  «t  aL 


agency:  Environmental  Protectioa 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARV:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Great  Lakes  Chemical 
Corporation  and  Ethyl  Corporation  to 
register  the  pesticide  products  Bromine 
Chloride  and  Bromine  Chloride 
Technical  respectively,  products 
containing  active  ingredients  not 
included  in  any  previously  registered 
products  pursuant  to  the  provisions  of 
section  3(c)(5)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
as  amended. 

FOR  FURTHER  INFORMATION  CONTACT 
By  mail: 

Jeff  Kempter.  Product  Manager  (VM)  32. 
Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
RM.  711.  TS-767C  Environmental 
Protection  Agency.  1921  )efferson 
Davis  Hwy,  Arlington,  VA  22202. 
(705-557-3964). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  notices,  published  in  the  Federal 
Register  of  January  15. 1986  (51  FR  1840). 
and  of  March  26. 1986  (51  FR  10443). 
which  announced  that  Great  Lakes 
Chemical  Corp..  PO  Box  2200.  West 
Lafayette.  IN  47906  and  Ethyl  Corp..  451 
Florida  St.,  Baton  Rouge,  LA  70801.  had 
submitted  applications  to  register  the 
pesticide  products  Bromine  Chloride 
{5785-Arj.  and  Bromine  Chloride 
Technical  (3377-EN).  containing  the   j 
active  ingredient  bromine  chloride  at 
99.5  percent  and  99.7  percent 
respectively,  an  ingredient  not  included 
in  any  previously  registered  products. 
The  applications  were  approved  on 
October  6. 1987  for  Bromine  Chloride 
(EPA  Reg.  No.  5785-68).  and  Bromine 
Chloride  Technical  (EPA  Reg.  No.  337- 
20).  Both  products  are  classified  for 
general  use  for  repackaging  and 
reformulating  use  as  a  disinfectant, 
algicide.  bactercide.  and  slimicide  in 
wastewater,  commercial  and  industrial 
recirculating  cooling  water  systems. 


The  Agency  has  considered  all 
required  data  on  the  risks  associated 
with  the  proposed  use  of  bromine 
chloride  and  information  on  the  social, 
economic,  and  environmeDtai  benefits  to 
be  derived  from  use.  Spedncally,  the 
Agency  has  considerd  the  nature  of  the 
chemical  and  its  pattern  of  use. 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
bromine  chloride  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  on  the  environment. 

More  detailed  information  on  this 
registration  is  contained  in  a  Chemical 
Fact  Sheet  on  bromine  chloride. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  and  rationale,  may 
be  obtained  &om  Registration  Division 
(TS-767C).  Environmental  Protection 
Agency.  Registration  Support  and 
Emergency  Response  Branch,  401  M  St.. 
SW..  Washington.  DC  20460. 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approval  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA.  are  available  for  public 
inspection  in  the  Program  Management 
and  Support  Division  (TS-757C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  Rm.  236,  CM#2. 
Arlington.  VA  22202  (703-557-3262). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St., 
SW..  Washington,  DC  20460. 

Such  requests  should:  (1)  Identify  the 
products'  name  and  registration 
numbers  and  (2)  specify  the  data  or 
information  desired. 

Authority:  7  U.S.C.  136. 
Dated:  November  2. 1987. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

|FR  Doc.  87-26106  11-10-87;  &45  am] 
BUiJNG  COOE  eS«0-50-M 


(OPP-36149;  FRL  3290-2] 

Pesticide  Registration  Standards: 
Sclieduie  and  Availability  of  Docitet 
Indices;  Pesticide  Special  Reviews; 
AvaHablHty  of  Ootiket  Indices 

agency:  Environmental  Pro4ection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  pesticide 
Registration  Standards  which  are 
scheduled  to  be  issued  or  under 
development  during  FY  88  and  early  FY 
89.  "Hie  Agency  requests  the  submission 
of  comments  and  information  on  the 
pesticides  scheduled  for  Registration 
Standard  development  in  FY  88.  This 
notice  also  announces  the  availability  of 
docket  indices  for  pesticide  Registration 
Standards  under  development  and 
pesticide  Special  Reviews,  and  provides 
information  on  how  interested  persons 
may  request  inclusion  on  an  Agency 
mailing  list  to  receive  such  indices. 

DATE:  Written  comments  on  scheduled 
pesticides  should  be  submitted  on  or 
before  January  11. 1988.  Persons  may 
request  to  be  included  on  mailing  lists 
for  docket  indices  at  any  time. 

ADDRESSES:  Comments  on  scheduled 
Registration  Standard  pesticides  should 
be  identified  with  the  docket  number 
listed  with  each  pesticide  chemical  and 
should  be  submitted  to  the  address 
below.  Persons  wishing  to  be  included 
on  a  mailing  list  to  receive  docket 
indices  should  also  direct  their  requests 
to  this  address. 

Information  Services  Section,  Program 
Management  and  Support  Division  (TS- 
757C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St.  SW..  Washington.  DC  20460. 

In  person,  bring  comments  to:  Rm.  236, 
CM  #2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  a  comment  that  does  not  contain 
CBI  must  be  submitted  for  inclusion  in 
the  pubhc  docket.  Information  not 
designated  "confidential"  may  be 
disclosed  publicly  by  EPA  without  prior 
notice  to  the  submitter.  The  pubhc 
docket  will  be  available  for  pubhc 
inspection  and  copying  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 
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FOR  FURTHER  INFORMATION  CONTACT: 

For  information  on  Registration 
Standard  schedules,  contact,  by  mail: 
Jean  Frane,  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.  SW..  Washington.  DC  20460. 

Office  location  and  telephone  number: 
Rm.  1114,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  557-0944. 

For  information  on  public  dockets, 
their  availability,  and  docket  indices, 
contact  Franklin  D.  Rubis  (703-557-4434) 
of  the  Information  Services  Section,  in 
Rm.  242  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  The 

Registration  Standards  program  is  EPA's 
approach  to  the  reassessment  and 
reregistration  of  pesticides  as  mandated 
by  Congress  in  section  3(g)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  pesticide 
products  currently  registered  by  EPA 
contain  more  than  600  distinct  active 
ingredients.  Under  this  program  the 
scientific  data  base  underlying  each 
active  ingredient  is  thoroughly  reviewed, 
and  essential  but  missing  scientific 
studies  are  identified. 

The  reassessment  may  result  in 
requirements  for  submission  of  data 
needed  to  evaluate  fully  the  safety  of  the 
compoimd  according  to  contemporary 
scientific  standards.  The  results  of  the 
review  are  reflected  in  a  Registration 
Standard,  which  states  the  Agency's 
regulatory  positions  regarding  the 
products  containing  an  active  ingredient 
and  the  rationale  for  each  position,  as 
well  as  requirements  for  submission  of 
additional  data  needed  to  complete  the 
assessment,  and  label  warnings  or  other 
regulatory  restrictions  needed  to  protect 
health  and  the  environment. 

The  purpose  of  this  notice  is  to  inform 
the  public  of  Registration  Standards 
currently  under  development.  It  also 
serves  to  provide  the  public  with  an 
opportunity  to  submit  additional  data 
pertinent  to  these  reviews.  EPA 
encourages  the  public  to  provide 
information  relevant  to  the  review  of 
individual  active  ingredients  for  which 
Registration  Standards  are  scheduled  in 
FY  88.  The  Agency  is  particularly 
interested  in  receiving  the  following 
types  of  information:  human  toxicology, 
residue  chemistry,  product  chemistry, 
environmental  fate,  human  exposure,  or 
ecological  effects. 

Registration  Standards  for  the 
pesticides  listed  below  will  be  under 
development  in  FY  88.  An  asterisk  after 
the  name  indicates  that  the  Agency  is 
re-reviewing  the  chemical  based  on 
information  submitted  as  a  result  of  an 
earlier  Registration  Standard. 


Name  of  pesticide 


Ptiosalone* 

Sumithnn 

Propaiine _ 

Isocyanurales 

Fenthion _.„_.. 

Propanil 

Chkvpropham _ 

Propoxur 

PtKisphamidon 

Dimethyl       telrachlorotar- 

ephthalate. 

d-trans-Mlettwin 

Asulam „ _ 

Metalaxyl*  „ 

Malathion „ 

Tetrachkxvinpho* 

Dimettioale* 

Tertxjlos* 

ktetttomyl* 

Elhoprop* _ 

Maletc  tiydrazide 

Rotenone _ 

Mevinphos 

Ciyotfle' „ „„ 

2.4-0ichk>ropt«enoxyacetic 

acid  (2.4-0). 
4-(2.«- 

Dict<lorophenoxy)txjtync 

acid  (2,40) 

^^z.4- 

Dictilorophenoicy)propioni< 

acid  (2,4-OP) 
Ctiloroltukxtil .. 

Carbaiyl 

Ettiephon 

Diazinon _. 

StreplomycirL.. 

Sulfolepp 

Metiram 

Maneb 


Methidathion* 

Pictocam" 

Oxytetracycline... 

Hexazmone* _ 

Bromo«ynil 

2-Mettiyt-4- 

chkNophenoxyacetic 

acid(MCPA)'. 

Ditenzoqual 

PtKxate* 

Resmettwin 

Mecoprop 

Warfarin' 

Mettioxychlor 


Docket  No. 


2310-17-0 

26002-40-2 

139-40-2 

28S3-78-9 

55-38-9 

709-98-8 

101-21-3 

114-26-1 

13171-21-6 

1861-32-1 

28057-48-9 

3337-71-1 

57837-19-1 

121-75-5 

961-11-5 

60-51-5 

13071-79-9 

16752-77-5 

13194-48-4 

123-33-1 

83-79-4 

7788-34-7 

15096-52-3 

94-75-7 

94-82-6 


120-36-5 


1897-45-6 

63-25-2 

16672-87-0 

333-41-5 

52-68-6 

3689-24-5 

9006-42-2 

12427-38-2 

950-37-8 

1918-02-1 

2058-46-0 

51235-04-2 

1689-84-5 

94-74-6 


43222-48-6 

298-02-2 

104S3-8&.8 

7085-19-0 

81-81-2 

72-43-5 


Appfoximate  dale 
of  issuance 


October  1987 
ftovember  1987 

Do. 

Do. 

Do. 

Do. 

Do. 
December  1987 

Do. 

Do. 

Do. 

Do 
January  1988. 

Do. 

Do. 

Do. 
February  1988 

Do 
Marcti  1988. 

Do. 

Do. 
April  1988. 
May  1988. 

Do. 

Do. 


June  1988 


Do. 

Do 
July  1988. 

Do. 

Do. 
August  1988. 

Do. 

Do. 
September  1988 

Do. 

Do. 

Do. 
October  1988 

Do. 


November  1988 

Do. 
December  1988. 

Do. 

Do. 

Do. 


Current  regulations  on  Registration 
Standards  and  Special  Review  provide 
for  the  establishment  of  a  public  docket 
for  Registration  Standards  under 
development  and  Special  Review 
actions,  the  maintenance  of  docket 
indices,  and  the  establishment  of  a 
mailing  list  of  persons  wishing  to  receive 
the  docket  indices  on  a  regular  basis. 
Special  Review  and  Registration 
Standard  dockets  contain,  among  other 
things,  materials  submitted  to  the 
Agency  by  parties  outside  of 
government.  Agency  documents  made 
available  to  persons  outside  of 
government,  and  memoranda  of 
meetings  with  persons  outside  of 
government  concerning  pending  Special 
Reviews  and  Registration  Standards 
under  development. 

In  accordance  with  §  155.32(d)(2)  of 
the  Registration  Standard  regulations 
and  §  154.15(f)(3)  of  the  Special  Review 
regulations,  the  Agency  has  established 
a  mailing  list  for  docket  indices. 
Separate  mailing  lists  are  maintained  for 
Registration  Standards  an  Special 


Reviews.  Persons  on  each  mailing  list 
will  receive  automatically  the  docket 
indices  (or  updates  to  previous  indices) 
for  Registration  Standards  or  Special 
Reviews.  These  will  be  distributed  on  a 
monthly  or  quarterly  basis,  as  required 
by  the  regulations.  Persons  on  each 
mailing  list  will  receive  docket  indices 
for  all  open  dockets.  Persons  will  be 
required  to  renew  their  requests  for 
inclusion  on  the  mailing  list  annually. 

Any  person  wishing  to  be  included  on 
either  mailing  Ust  should  submit  his  or 
her  name,  affiliation  (if  any),  and 
mailing  address  to  the  address  given 
earlier  in  this  notice.  Organizations, 
groups  and  companies  are  requested  not 
to  submit  multiple  requests  under 
different  names,  but  to  designate  a 
primary  recipient  with  the  organization. 
This  will  reduce  mailing  costs  and 
Agency  time  in  administering  the 
mailing  lists. 

Persons  currently  on  the  Agency 
mailing  list  for  either  Registration 
Standard  or  Special  Review  indices 
must  resubmit  requests  for  continued 
inclusion  on  the  mailing  list  at  this  time. 

Dated:  November  2. 1987. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  87-26105  Filed  11-10-87;  8:45  am) 

BILUNG  COOC  •B60-S0-« 


[FRL-3290-1] 

Superfund  Program;  De  Minimis 
Contributor  Settlements 

agency:  Environmental  Protection 
Agency. 

action:  Notice. 

SUMMARY:  The  Agency  is  publishing 
today  its  Interim  Model  CERCLA  section 
122(g)(4)  De  Minimis  Waste  Contributor 
Consent  Decree  and  Administrative 
Order  on  Consent.  This  document 
provides  model  language  for  drafting  de 
minimis  waste  contributor  settlements 
under  section  122(g)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  ("CERCLA"  or  "Superfund"). 
as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA").  It  is  designed  to  be 
used  in  conjunction  with  the  Interim 
Guidance  on  Settlements  with  De 
Minimis  Waste  Contributors  under 
section  122(g)  of  SARA,  published  at  52 
FR  24333  (June  30. 1987).  EPA  is 
publishing  this  document  in  order  to 
provide  wide  public  distribution  of 
information  on  this  important  aspect  of 
SARA  implementation.  The  Agency  may 
revise  the  interim  models  based  upon 
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Dale:  November  3. 1987 
Daniel ).  Fiorino, 
Director,  Informatimt  ReguJatory  Systems 
Division. 

|FR  Doc  87-2S104  Filed  11-10-87;  8:45  am] 
NumscoK 


[OPP-30262A/30265A:  Fm.-32t»-91 

CerUrin  Coinpantes;  Approval  Of 
Pesticide  ProdMCt  ftofietrations;  Great 
t  Chemical  Co(p.,etaL 


agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice.    ^^ 

SUMHAltv:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Great  Lakes  Chemical   | 
Corporation  and  Ethyl  Corporation  to 
register  the  pesticide  products  Bromine 
Chloride  and  Bromine  Chloride  I 

Technical  respectively,  products        I 
containing  active  ingredients  not 
included  in  any  previously  registered 
products  pursuant  to  the  provisions  of 
section  3(c)(5)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
as  amended. 

FOR  FURTHER  MFORIMATION  CONTACT: 

By  mail: 

Jeff  Kempter,  Product  Manager  (PM)  32. 
Re^stration  Division  (TS-767C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
RM.  711.  TS-767C.  Environmental 
Protection  Agency.  1921  Jefferson 
Davis  Hwy,  Arlington.  VA  22202. 
(703-557-3964). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  notices,  published  in  the  Federal 
Register  of  January  15, 1986  (51  FR  1840], 
and  of  March  26, 1986  (51  FR  10443). 
which  announced  that  Great  Lakes 
Chemical  Corp.,  PO  Box  2200.  West 
Lafayette,  IN  47906  and  Ethyl  Corp.,  451 
Florida  St.,  Baton  Rouge,  LA  70801,  had 
submitted  applications  to  register  the 
pesticide  products  Bromine  Chloride 
(5785-Ar).  and  Bromine  Chloride 
Technical  (3377-EN),  containing  the 
active  ingredient  bromine  chloride  at 
99.5  percent  and  99.7  percent 
respectively,  an  ingredient  not  included 
in  any  previously  registered  products. 
The  applications  were  approved  on 
October  6, 1987  for  Bromine  Chloride 
(EPA  Reg.  No.  5785-68).  and  Bromine 
Chloride  Technical  (EPA  Reg.  No.  337- 
20).  Both  products  are  classiHed  for 
general  use  for  repackaging  and 
reformulating  use  as  a  disinfectant, 
algicide,  bactercide,  and  slimicide  in 
wastewater,  commercial  and  industrial 
recirculating  cooling  water  systems. 


The  Agency  has  considered  all 
reqaired  data  on  the  risks  «s80ciated 
with  the  proposed  use  of  brranine 
chloride  and  information  on  the  social, 
economic,  and  environmental  benefits  to 
be  derived  from  use.  Specifically,  the 
Agency  has  considerd  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
bromine  chloride  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  on  the  environment. 

More  detailed  infOTmation  on  this 
registration  is  contained  in  a  Chemical 
Fact  Sheet  on  bromine  chloride. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  and  rationale,  may 
be  obtained  &om  Registration  Division 
{TS-767C),  Environmental  Protection 
Agency,  Registration  Support  and 
Emergency  Response  Branch.  401  M  St, 
SW..  Washington,  DC  20460. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approval  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Program  Management 
and  Support  Division  (TS-7570,  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  236,  CM#2. 
Arlington.  VA  22202  (703-557-3262). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the    ' 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St.. 
SW.,  Washington,  DC  20460. 

Such  requests  should:  (1)  Identify  the 
products'  name  and  registration 
numbers  and  (2)  specify  the  data  or 
information  desired. 

Authority:  7  U.S.C.  138. 
Dated:  November  2, 1987. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

|FR  Doc.  87-28106  11-10-87;  8:45  am) 

BILUNO  COOe  SSM-50-M 


[OPP-3C149;  FRL  32M-2] 

Pestidde  Registration  Standards: 
Scfiedule  and  Availability  of  Docket 
Indices;  Pesticide  Special  Reviews; 
Availablflty  of  Docket  Indices 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARV:  This  notice  Ksts  pestidde 
Registration  Standards  which  are 
scheduled  to  be  issued  or  under 
development  during  FY  88  and  early  FY 
89.  The  Agency  requests  the  submission 
of  comments  and  information  on  the 
pesticides  scheduled  for  Registration 
Standard  development  in  FY  88.  This 
notice  also  announces  the  availability  of 
dodcet  indices  for  pesticide  Registration 
Standards  under  development  and 
pesticide  Special  Reviews,  and  provides 
information  on  how  interested  persons 
may  request  inclusion  on  an  Agency 
mailing  list  to  receive  such  indices. 

DATE:  Written  comments  on  scheduled 
pesticides  should  be  submitted  on  or 
before  January  11, 1968.  Persons  may 
request  to  be  included  on  mailing  lists 
for  docket  indices  at  any  time. 

ADDRESSES:  Comments  on  scheduled 
Registration  Standard  pesticides  should 
be  identified  with  the  docket  number 
listed  with  each  pesticide  chemical  and 
should  be  submitted  to  the  address 
below.  Persons  wishing  to  be  included 
on  a  mailing  list  to  receive  docket 
indices  should  also  direct  their  requests 
to  this  address. 

Information  Services  Section,  Program 
Management  and  Support  Division  (TS- 
757C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.  SW.,  Washington,  DC  20460. 

In  person,  bring  comments  to:  Rm.  236, 
CM  #2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  a  comment  that  does  not  contain 
CBI  must  be  submitted  for  inclusion  in 
the  public  docket.  Information  not 
designated  "confidential"  may  be 
disclosed  publicly  by  EPA  without  prior 
notice  to  the  submitter.  The  public 
docket  will  be  available  for  pubUc 
inspection  and  copying  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 
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FOR  FURTNER  INFORMATION  CONTACT: 

For  information  on  Registration 
Standard  schedules,  contact,  by  mail: 
Jean  Frane,  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St.  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  1114,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA.  (703)  557-0944. 

For  information  on  public  dockets, 
their  availability,  and  docket  indices, 
contact  Franklin  D.  Rubis  (703-557-4434) 
of  the  Information  Services  Section,  in 
Rm.  242  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  The 

Registration  Standards  program  is  EPA's 
approach  to  the  reassessment  and 
reregistration  of  pesticides  as  mandated 
by  Congress  in  section  3(g)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  pesticide 
products  currently  registered  by  EPA 
contain  more  than  600  distinct  active 
ingredients.  Under  this  program  the 
scientiHc  data  base  underlying  each 
active  ingredient  is  thoroughly  reviewed, 
and  essential  but  missing  scientific 
studies  are  identified. 

The  reassessment  may  result  in 
requirements  for  submission  of  data 
needed  to  evaluate  fully  the  safety  of  the 
compound  according  to  contemporary 
scientiBc  standards.  The  results  of  the 
review  are  reflected  in  a  Registration 
Standard,  which  states  the  Agency's 
regidatory  positions  regarding  the 
products  containing  an  active  ingredient 
and  the  rationale  for  each  position,  as 
well  as  requirements  for  submission  of 
additional  data  needed  to  complete  the 
assessment,  and  label  warnings  or  other 
regulatory  restrictions  needed  to  protect 
health  and  the  environment. 

The  purpose  of  this  notice  is  to  inform 
the  public  of  Registration  Standards 
currently  under  development.  It  also 
serves  to  provide  the  public  with  an 
opportunity  to  submit  additional  data 
pertinent  to  these  reviews.  EPA 
encourages  the  public  to  provide 
information  relevant  to  the  review  of 
individual  active  ingredients  for  which 
Registration  Standards  are  scheduled  in 
FY  88.  The  Agency  is  particularly 
interested  in  receiving  the  following 
types  of  information:  human  toxicology, 
residue  chemistry,  product  chemistry, 
environmental  fate,  human  exposure,  or 
ecological  effects. 

Registration  Standards  for  the 
pesticides  listed  below  will  be  under 
development  in  FY  68.  An  asterisk  after 
the  name  indicates  that  the  Agency  is 
re-reviewing  the  chemical  based  on 
information  submitted  as  a  result  of  an 
earlier  Registration  Standard. 


Nameo*  peslkade 


Phosalone* 

Sumithrin 

Propazine 

Isocyanurates.. 

Fenlhion 

Propanil.. 


Chlorpropham 

Propoxuf 

Phosphatrudon _.., 

Dimemyl       tetrachkyoter- 

ephthalate. 

d- trans- Atlettvin 

Asulam 

Metalaxyt' 

Malathion 

TetrachkxvinphM 

Dimethoale' 

Tertwfos' _ 

Methomyt' 

Ethoprop' 

Maleic  hydrazide 

Rotenone „ _ „. 

Mevinphos 

CryoWe' 
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Current  regulations  on  Registration 
Standards  and  Special  Review  provide 
for  the  establishment  of  a  public  docket 
for  Registration  Standards  under 
development  and  Special  Review 
actions,  the  maintenance  of  docket 
indices,  and  the  establishment  of  a 
mailing  list  of  persons  wishing  to  receive 
the  docket  indices  on  a  regular  basis. 
Special  Review  and  Registration 
Standard  dockets  contain,  among  other 
things,  materials  submitted  to  the 
Agency  by  parties  outside  of 
government.  Agency  documents  made 
available  to  persons  outside  of 
government,  and  memoranda  of 
meetings  with  persons  outside  of 
government  concerning  pending  Special 
Reviews  and  Registration  Standards 
under  development. 

In  accordance  with  S  155,32(d)(2)  of 
the  Registration  Standard  regulations 
and  §  154.15(f)(3)  of  the  Special  Review 
regulations,  the  Agency  has  established 
a  mailing  list  for  docket  indices. 
Separate  mailing  lists  are  maintained  for 
Registration  Standards  an  Special 


Reviews.  Persons  on  each  mailing  list 
will  receive  automatically  the  docket 
indices  (or  updates  to  previous  indices) 
for  Registration  Standards  or  Special 
Reviews.  These  will  be  distributed  on  a 
monthly  or  quarterly  basis,  as  required 
by  the  regulations.  Persons  on  each 
mailing  list  will  receive  docket  indices 
for  all  open  dockets.  Persons  will  be 
required  to  renew  their  requests  for 
inclusion  on  the  mailing  list  annually. 

Any  person  wishing  to  be  included  on 
either  mailing  list  should  submit  his  or 
her  name,  afHliation  (if  any),  and 
mailing  address  to  the  address  given 
earlier  in  this  notice.  Organizations, 
groups  and  companies  are  requested  not 
to  submit  multiple  requests  under 
different  names,  but  to  designate  a 
primary  recipient  with  the  organization. 
This  will  reduce  mailing  costs  and 
Agency  time  in  administering  the 
mailing  lists. 

Persons  currently  on  the  Agency 
mailing  list  for  either  Registration 
Standard  or  Special  Review  indices 
must  resubmit  requests  for  continued 
inclusion  on  the  mailing  list  at  this  time. 

Dated:  November  2, 1987. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  87-26105  Filed  11-10-87;  8:45  am) 

BILUNG  CODE  6fi80-iO-M 


[FRL-3290-1] 

Superfund  Program;  De  Minimis 
Contributor  Settlements 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice. 

SUMMARY:  The  Agency  is  publishing 
today  its  Interim  Model  CERCLA  section 
122(g)(4)  De  Minimis  Waste  Contributor 
Consent  Decree  and  Administrative 
Order  on  Consent.  This  document 
provides  model  language  for  drafting  de 
minimis  waste  contributor  settlements 
under  section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA"  or  "Superfund"), 
as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA").  It  is  designed  to  be 
used  in  conjunction  with  the  Interim 
Guidance  on  Settlements  with  De 
Minimis  Waste  Contributors  under 
section  122(g)  of  SARA,  published  at  52 
FR  24333  (June  30, 1987).  EPA  is 
publishing  this  document  in  order  to 
provide  wide  public  distribution  of 
information  on  this  important  aspect  of 
SARA  implementation.  The  Agency  may 
revise  the  interim  models  based  upon 
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experience  gained  in  drafting  de 
minimis  settJements  and  upon  public 
comments  received  on  the  Interim 
Guidance  referenced  above. 

This  pubKcation  does  not  address 
settlements  with  de  minimis  landowriers 
under  secHon  122(gHl)(B)  of  SARA. 
which  will  be  covered  by  separate 
guidance. 

FOR  njRTHER  INFORMATION  CONTACT: 
Janice  Unett.  Mail  Code  LE-134S.  U.S. 
Environmental  Protection  Agency, 
Office  of  Enforcement  and  Compliance 
Monitoring,  Waste  Enforcement 
Division.  401  M  Street  SW.,  Washington, 
DC  20460.  (202)  382-3077. 
Edward  E.  Reich. 
Associate  Eafortxment  Counsel  for  Waste. 

Date:  Octol>er  29, 1987. 
October  19, 1987. 
Memoiaiuhua 

Subject  Interim  Model  CERCLA  Section 
122(gK4)  De  Minimis  Waste 
Contributor  Consent  Decree  and 
Administrative  Order  on  Consent.  I 

From:  Edward  E  Reich.  Associate     I 
Enforcement  Counsel  for  Waste.  Gene 
A.  Lucero,  Director,  Office  of  Waste 
Programs  Enforcement. 

To:  Regional  Counsels,  Regions  I-X. 
Regional  Waste  Management  Division 
Directors.  Regions  \-TL 


I.  Purpose 

The  purpose  of  this  memorandum  is  to 
provide  interim  model  language  to  assist 
the  Regions  in  drafting  de  minimis 
waste  oontributor  consent  decrees  and 
administrative  orders  on  consent  under 
section  122(g)(4)  of  the  Comprehensive 
Environmental  Response  I 

Compensation,  and  Liability  Act  of  1980, 
as  amended  by  the  Superhmd 
Amendments  and  Reauthorization  Act 
of  1986,  Pub.  L  No.  99-499. 42  U.S.C. 
9622(g)(4)  ("CERCLA").  The  attached 
models  are  designed  to  be  used  in 
conjunction  with  the  "Interim  Guidance 
on  Settlements  with  De  Minimis  Waste 
Contributors  under  section  122tg)  of 
SARA,"  which  was  issued  on  June  19, 
1987.  and  pubKshed  at  52  FR  24333  (June 
30. 1987).  The  models  do  not  pertain  to 
settlements  with  de  minimis  landowners 
under  section  122(g)(1)(B)  of  CERCLA, 
42  U.S.C.  9622(g)(1)(B),  which  will  be 
addressed  by  separate  guidance. 

The  attached  models  contain  the  basic 
legal  and  factual  provisions  necessary 
for  a  de  minimis  contributor  settlernent. 
While  the  specific  language  may  bej 
varied,  consistent  with  the  interim  ' 
guidance,  to  suit  the  facts  of  the  case 
and  the  timing  of  the  settlement,  use  of 
the  models  will  help  the  Agency  to 
achieve  quick,  standardized,  and 
nationally  consistent  de  minimis 


contributor  settlements  without 
engaging  in  lerigthy,  resource-intensive 
negotiations.  The  models  may  be 
revised  after  we  have  gained  experience 
in  drafiing  de  minimis  settlements  and 
have  completed  our  review  of  public 
comments  received  on  the  interim 
guidaaoe  referenced  above. 

//.  Disclaimer 

This  memorandum  and  any  internal 
procedures  adopted  for  its 
implementation  are  intended  solely  as 
guidance  for  employees  of  the  U.S. 
Environmental  Protection  Agency.  They 
do  not  constitute  rulemaking  by  the 
Agency  and  may  not  be  relied  upon  to 
create  a  right  or  a  benefit,  substantive  or 
procedural,  enforceable  at  law  or  in 
equity  by  any  person.  The  Agency  may 
take  action  at  variance  with  this 
memorandum  or  its  internal 
implementing  procedures. 
Attachments 

Attachment  1— Interin  Model  Section    . 
122(g)  (4)  Consent  Decree 

United  States  of  America.  PlaintifL  v. 
[Insert  Name(s)  of  Defendant(s)], 
Defendant(s) 

Civil  Action  No 

Judge 

Consent  Decree 

(Note:  If  the  complaint  concerns 
causes  of  action  which  are  not  resolved 

by  this  document  or  names  defendants 
who  are  not  signatories  to  this 
document,  the  title  should  be  "Partial 
Consent  Decree."] 

Whereas,  the  United  States  of 
America,  on  behalf  of  the  Administrator 
of  the  United  States  Environmental 
Protection  Agency  ("Plaintiff  or 
"United  States")  filed  a  complaint  on 
[insert  date]  against  [insert  defendants' 
names]  ("Defendants")  pursuant  to 
[insert  causes  of  action  and  reUef 
sought,  e.g.,  sections  106  and  107(a)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986,  Pub.  L  99- 
499.  42  U.S.C.  9606  and  9607(a) 
("CERCLA")  and  Section  7003  of 
Resource  Conservation  and  Recovery 
Act,  as  amended  ("RCRA"),  42  U.S.C. 
6973,  seeking  injunctive  relief  regarding 
the  cleanup  of  the  [insert  site  name] 
("Site")  and  recovery  of  costs  incurred 
and  to  be  incurred  in  responding  to  the 
release  or  threat  of  release  of  hazardous 
substances  at  or  in  connection  with  the 
Site]; 

Whereas,  the  United  States  has 
incurred  and  continues  to  incur  response 
costs  in  responding  to  the  release  or 
threat  of  release  of  hazardous 


substances  at  or  in  connection  with  the 
Site; 

Whereas,  the  Regional  Administrator 
of  the  United  States  Eaviroamental 

Protection  Agency,  Region 

("Regional  AdministratcM-"]  has 
determined  that  prompt  settlement  of 
this  case  is  practicable  and  in  the  public 
interest; 

Whereas,  this  settlement  involves 
only  a  minor  portion  of  the  response 
costs  at  the  Site  with  respect  to  each 
[insert  "Defendant"  or  "Settling 
Defendant"  as  appropriate]; 

Whereas,  [insert  the  amount  and 
toxicity  criteria  used  to  quaUfy  for  de 
minimis  treatment  under  the  particular 
settlement  e.^-.  "information  currently 
known  to  the  United  States  indicates 
that  the  amount  of  hazardous 
substances  contributed  to  the  Site  by 
each  Settlii^  Defendant  does  not  exceed 

%  of  the  hazardous  substances  at 

the  Site,  and  that  the  toxic  cm'  other 
hazardous  effects  of  the  hazardous 
substances  contributed  to  the  Site  by 
each  Setthng  Defendant  do  not 
contribute  disproportionately  to  the 
cumulative  toxic  or  other  hazardous 
effects  of  the  hazardous  substances  at 
the  Site"]: 

Whereas,  the  Regional  Aifamiistrator 
has,  therefore,  determined  the  amount  of 
hazardous  substances  contributed  to 
this  Site  by  each  Settling  Defendant  and 
the  toxic  or  other  hazardous  efiiects  of 
the  hazardous  substances  cootriboted  to 
the  Site  by  each  Settling  Defendants  are 
minimal  in  comparison  to  other 
hazardous  substances  at  the  Site:  and 
Whereas,  the  Unked  States  and  the 
Setding  Defendants  agree  that 
settlement  of  this  case  without  further 
htigation  and  without  the  admissicm  or 
adjudication  of  any  issue  of  fact  or  law 
is  the  most  appropriate  means  of 
resolving  this  action; 

Now,  therefore,  it  is  ordered,  adjudged 
and  decreed  as  follows: 

I.  Jurisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  and  the  parties  to  this 
action.  The  parties  agree  to  be  bound  by 
the  terms  of  this  Consent  Decree  and  not 
to  contest  its  vahdity  in  any  subsequent 
proceeding  to  implement  or  enforce  its 
terms. 

II.  Parties  Bound 

This  Consent  Decree  shall  apply  to 
and  be  binding  upon  the  United  States 
and  shall  apply  to  and  be  binding  upon 
the  Settling  Defendants,  their  directors, 
officers,  employees,  agents,  successors 
and  assigns.  Each  signatory  to  this 
Consent  Decree  represents  that  he  or 
she  is  fully  authorized  to  enter  into  the 
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terms  and  conditions  of  this  Consent 
Decree  and  to  bind  legally  the  Party 
represented  by  him  or  her. 

(Note:  It  may  be  necessary  to  include 
a  Statement  of  Purpose  and/or  a 
Definitions  provision.] 

III.  Payment 

1.  Each  Settling  Defendant  shall  pay 
to  the  Hazardous  Substance  Superfund 
(insert  as  appropriate  either:  "the 
amount  set  forth  below"  or  "the  amount 

set  forth  in  Attachment to  within 

days  [insert  small  amount  of  time. 

e.g..  10.  30  or  45]  of  entry  of  this  Consent 
Decree. 

2.  [Note:  If  a  premium  payment  is 
included  in  the  doUar  amount  to  be  paid  ' 
by  each  Settling  Defendant,  the  Consent 
Decree  should  explam  what  portion  of 
the  total  payment  compensates  the 
United  States  for  past  and  projected 
costs  (including  possible  cost  overruns) 
and  what  portion  of  the  total  payment  is 
the  premium  amount  Lists  may  be 
attached  and  incorporated  by  reference 
as  needed.  A  simple  example  follows: 

Of  the  total  payment  of  $30,000  to  be 
made  by  each  Settling  Defendant 
pursuant  to  Paragraph  1  of  this  Section, 
$10,000  represents  each  Settiing 
Defendant's  share  of  the  response  costs 
including  possible  cost  overruns,  of  the 
remedial  action  consistent  with  the 
Record  of  Decision  ("ROD")  for  die  Site 
(whichrairrently  are  estimated  to  be 

between  $ and  $        ),  and  $20,000 

represents  each  Settiing  Defendant's 
share  of  any  costs  which  may  be 
incurred  if  EPA  determines  tiiat  tiie 
remedial  action  consistent  with  the  ROD 
is  not  protective  of  public  health  or  the 
environment.] 

[Note:  This  model  assumes  that  there 
will  be  only  one  ROD  at  the  site.  If 
multiple  operable  unit  RODs  will  be 
issued  at  the  site,  the  decree  must 
clearly  identify  which  ROD  is  being 
referenced  and  should  be  structured  to 
take  into  account  the  additional 
remedial  action  contemplated  in.  e.g.. 
the  payment  covenant  not  to  sue.  and 
reservation  of  rights  provisions.] 

3.  Each  payment  shall  be  made  by 
certified  or  cashier's  check  made 
payable  to  "EPA-Hazardous  Substance 
Superfund."  Each  check  shall  reference 
the  site  name,  the  number  and  address 
of  the  Settling  Party,  and  the  civil  action 
number  of  this  case,  and  shall  be  sent  to: 
EPA  Superfund.  P.O.  Box  371003M. 

Pittsburgh,  Pennsylvania  15251 

4.  Each  Settling  Defendant  shall 
simultaneously  send  a  copy  of  its  check 
to: 

[Insert  name  and  address  of  Regional 
Attorney  or  Remedial  Project 
Manager] 


IV.  Civil  Penalties 

In  addition  to  any  other  remedies  or 
sanctions  available  to  the  United  States, 
any  Settling  Defendant  who  fails  or 
refuses  to  comply  with  any  term  or 
condition  of  this  Consent  Decree  shall 
be  subject  to  a  civil  penalty  of  up  to 
$25,000  per  day  of  such  failure  or  refusal 
pursuant  to  section  122(1)  of  CERCLA, 
42  U.S.C  9622(1). 

V.  Certification  of  Settling  Defendants 
[Note:  The  following  language 

regarding  disclosure  of  information 
concerning  waste  contributions  to  the 
site  should  be  used  in  cases  in  which  the 
de  minimis  setUement  is  concluded  prior 
to  completion  of  PRP  investigations, 
especially  where  information  requests 
or  subpoenas  have  not  been  issued: 

Each  Settiing  Defendant  certifies  that 
to  the  best  of  its  knowledge  and  belief,  it 
has  provided  to  Uie  United  States  all 
information  currentiy  in  its  possession, 
or  in  the  possession  of  its  officers, 
directors,  employees,  contractors  or 
agents  which  relates  in  any  way  to  the 
ownership,  operation,  generation, 
treatment,  transportation  or  disposal  of 
hazardous  substances  at  or  in 
connection  with  the  Site.] 

VI.  Covenant  not  to  sue 

1.  Subject  to  the  reservations  of  rights 
in  Section  VII,  Paragraphs  1  and  2.  of 
this  Consent  Decree,  upon  payment  of 
the  amounts  specified  in  Section  III, 
Paragraph  1,  of  this  Consent  Decree,  the 
United  States  covenants  not  to  sue  or  to 
take  any  other  civil  or  administrative 
action  against  any  of  the  Settiing 
Defendants  for  "Covered  Matters." 
"Covered  Matters"  shall  include  any 
and  all  civil  liability  for  reimbursement 
of  response  costs  or  for  injunctive  relief 
pursuant  to  sections  106  or  107(a)  of 
CERCLA.  42  U.S.C.  9606  or  9607(a),  and 
section  7003  of  RCRA,  42  U.S.C.  6973. 
with  regard  to  the  Site. 

2:  In  consideration  of  the  United 
States'  covenant  not  to  sue  in  Paragraph 
1  of  this  SecHon,  the  Settling  Defendants 
agree  not  to  assert  any  claims  or  causes 
of  action  against  the  United  States  or 
the  Hazardous  Substance  Superfund 
arising  out  of  Covered  Matters,  or  to 
seek  any  other  costs,  damages,  or 
attorney's  fees  from  the  United  States 
arising  out  of  response  activities  at  the 
Site. 

VII.  Reservation  of  Rights 

1.  Nothing  in  this  Consent  Decree  is 
intended  to  be  nor  shall  it  be  construed 
as  a  release  or  covenant  not  to  sue  for 
any  claim  or  cause  of  action, 
administrative  or  judicial,  civil  or 
criminal,  past  or  future,  in  law  or  in 
equity,  which  the  United  States  may 


have  against  any  of  the  Settling 
Defendants  for 

(a)  Any  liability  as  a  result  of  failure 
to  make  the  payments  required  by 
Section  III,  Paragraph  1,  of  tiiis  Consent 
Decree;  or 

(b)  Any  matters  not  expressly 
included  in  Covered  Matters,  including, 
without  limitation,  any  liability  for 
damages  to  natural  resources.  [Note: 
This  natural  resource  damages 
reservation  must  be  included  unless  the 
Federal  natural  resource  trustee  has 
agreed  to  a  covenant  not  to  sue  pursuant 
to  section  122(j)(2)  of  CERCLA.  In 
accordance  with  section  122(j)(l)  of 
CERCLA,  where  the  release  or 
threatened  release  of  any  hazardous 
substance  at  the  site  may  have  resulted 
in  damages  to  natural  resources  under 
the  tiTisteeship  of  tiie  United  States,  the 
Region  should  notify  the  Federal  natural 
resource  trustee  of  the  negotiations  and 
encourage  Uie  trustee  to  participate  in 
the  negotiations.] 

2.  Nothing  in  this  Consent  Decree 
constitutes  a  covenant  not  to  sue  or  to 
take  action  or  otherwise  limits  the 
ability  of  die  United  States  to  seek  or 
obtain  further  relief  from  any  of  the 
Setthng  Defendants,  and  the  covenant 
not  to  sue  in  Section  VI,  Paragraph  1.  of 
this  Consent  Decree  is  null  and  void,  if: 

(a)  information  not  currentiy  known  to 
the  United  States  is  discovered  which 
indicates  tiiat  any  Settling  Defendant 
contributed  hazardous  substances  to  the 
Site  in  such  greater  amount  or  of  such 
greater  toxic  or  other  hazardous  effects 
that  the  Settiing  Defendant  no  longer 
qualifies  as  a  de  minimis  party  at  the 
Site  because  (insert  volume  and  toxicity 
criteria,  e.g.,  "die  Settling  Defendant 

contributed  greater  than %  of  the 

hazardous  substances  at  the  Site  or 
contributed  disproportionately  to  the 
cumulative  toxic  or  other  hazardous 
effects  of  the  hazardous  substances  at 
the  Site"]; 

(Note:  Unless  a  premium  payment  is 
being  made  under  Section  III  of  this 
Consent  Decree  which  compensates  the 
United  States  for  taking  the  risk  that  the 
events  noted  in  the  reservations  of  rights 
in  subparagraphs  (b)  and  (c)  below  may 
occur,  those  reservations  should  be 
included.  A  premium  may  be  accepted 
in  lieu  of  one  or  both  of  the  reservations 
of  rights  in  Subparagraphs  (b)  and  (c) 
below: 

(b)  Costs  incurred  during  the 
completion  of  the  remedial  action  [if 
ROD  is  completed,  insert  "consistent 
with  the  Record  of  Decision"]  at  the  Site 
exceed  [insert  dollar  amount  of  cost 
ceiling];  or 

(c)  The  United  States  determines, 
based  upon  conditions  at  the  Site. 
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previously  unknown  to  the  United 
States,  or  information  received,  in  whole 
or  in  part,  after  entry  of  this  Consent 
Decree,  that  the  remedial  action  [if  ROD 
is  completed,  insert  "consistent  with  the 
Record  of  Decision")  is  not  protective  of 
public  health  or  the  environment.) 

3.  Nothing  in  this  Consent  Decree  is 
intended  as  a  release  or  covenant  not  to 
sue  for  any  claim  or  cause  of  action, 
administrative  or  judicial,  civil  or 
criminal,  past  or  future,  in  law  or  in 
equity,  which  the  United  States  may 
have  against  any  person,  firm, 
corporation  or  other  entity  not  a 
signatory  to  this  Consent  Decree. 

4.  The  United  States  and  the  Settling 
Defendants  agree  that  the  actions 
lindertaken  by  the  Settling  Defendants 
in  accordance  with  this  Consent  Decree 
do  not  constitute  an  admission  of  any 
liability  by  any  Settling  Defendant. 

VIII.  Contribution  Protection 

Subject  to  the  reservations  of  rights  in 
Section  VII,  Paragraphs  1  and  2,  of  this 
Consent  Decree,  the  United  States 
agrees  that  by  entering  into  and  carrying 
out  the  terms  of  the  Consent  Decree, 
each  Settling  Defendant  will  have 
resolved  its  liability  to  the  United  States 
for  Covered  Matters  pursuant  to  section 
122(g)(3)  of  CERCLA,  42  U.S.C. 
9622(g;(5).  and  shall  not  he  liable  for 
claims  for  contribution  for  Covered; 
Matters. 

IX.  Public  Comment 

This  Consent  Decree  shall  be  subject 
to  a  thirty-day  public  comment  period. 
The  United  States  may  withdraw  its 
consent  to  this  Consent  Decree  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  this 
Consent  Decree  is  inappropriate, 
improper  or  inadequate. 

X.  Effective  Date 

The  effective  date  of  this  Consenit 
Decree  shall  be  the  date  of  entry  by  this 
Court,  following  public  comment 
pursuant  to  Section  IX  of  this  Consent 
Decree. 

The  United  States  of  America 
By:  


[The  Settling  Defendants] 


So  ordered  this . 
.198_ 


day  of 


United  States  District  Judge. 

Attachment  2 — Interim  Model  Section 
122(g)(4)  Administrative  Order  on 
Consent 

In  the  matter  of:  (Insert  Site  Name  and 
Location]  Proceeding  under  section 
I22tg)(4)  of  the  Comprehensive 
Environmental  Response, 


Compensation,  and  Liability  Act  of  1980, 
as  amended,  42  U.S.C.  9622(g)(4) 

U.S.  EPA  Docket  No 

Administrative  Order  on  Consent 

/.  Jurisdiction 

This  Administrative  Order  on  Consent 
("Consent  Order")  is  issued  pursuant  to 
the  authority  vested  in  the  President  of 
the  United  States  by  section  122(g)(4)  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980.  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  Pub.  L  99--199,  42  U.S.C. 
9622(g)(4),  to  reach  settlements  in 
actions  under  section  106  or  107(a)  of 
CERCLA.  42  U.S.C.  9606  or  9607(a).  The 
authority  vested  in  the  President  has 
been  delegated  to  the  Administrator  of 
the  United  States  Environmental 
Protection  Agency  ("EPA")  by  Executive 
Order  12580.  52  FR  2923  (Jan.  29. 1987) 
and  further  delegated  to  the  Regional 
Administrators  of  the  EPA  by  EPA 
Delegation  No.  14-14-E  (Sept.  13, 1987). 

This  Administrative  Order  on  Consent 
is  issued  to  [insert  names  or  reference 
attached  Ust  of  respondents] 
("Respondents").  Each  Respondent 
agrees  to  undertake  all  actions  required 
by  the  terms  and  conditions  of  this 
Consent  Order.  Each  Respondent  further 
consents  to  and  will  not  contest  EPA's 
jurisdiction  to  issue  this  Consent  Order 
or  to  implement  or  enforce  its  terms. 

[Note:  It  may  be  necessary  to  include 
a  Statement  of  Purpose  and/or  a 
Definitions  provision.) 

//.  Statement  of  Facts 

1.  [In  one  or  more  paragraphs,  insert 
site  name,  location,  description,  NPL 
status  and  brief  statement  of  historical 
hazardous  substance  activity  at  the 
site.) 

2.  Hazardous  substances  within  the 
definition  of  section  101(14)  of  CERCLA, 
42  U.S.C.  9601(14).  have  been  or  are 
threatened  to  be  released  into  the 
environment  at  or  from  the  Site.  [Note: 
Additional  information  about  specific 
hazardous  substances  present  on-  or  off- 
site  may  be  included.] 

3.  As  a  result  of  the  release  or 
threatened  release  of  hazardous 
substances  into  the  environment.  EPA 
has  imdertaken  response  action  at  the 
Site  under  section  104  of  CERCLA.  42 
U.S.C.  9604,  and  will  undertake  response 
action  in  the  future.  [Note:  A  brief 
recitation  of  the  specific  response  action 
undertaken  or  planned  for  the  site,  e.g., 
whether  an  RI/FS  and  ROD  have  been 
completed,  should  be  included.] 

4.  In  performing  this  response  action, 
EPA  has  incurred  and  will  continue  to 
incur  response  costs  at  or  in  connection 


with  the  Site.  [Note:  The  dollar  amount 
of  costs  incurred  as  of  a  specific  date 
should  be  included.) 

5.  [Identify  each  respondent  and  its 
relationship  to  the  site.  If  respondents 
are  numerous,  state  generally  that 
"Information  currently  known  to  EPA 
indicates  that  each  Respondent  listed  on 

Attachment to  this  Consent 

Order,  which  is  incorporated  herein  by 
reference,  arranged  for  disposal  or 
treatment,  or  arranged  with  a 
transporter  for  disposal  or  treatment,  of 
a  hazardous  substance  owned  or 
possessed  by  such  Respondent  at  the 
Site,  or  accepted  a  hazardous  substance 
for  transport  ot  the  Site.") 

6.  [In  one  or  more  paragraphs,  present 
in  summary  fashion  the  factual  basis  for 
EPA's  deterinination  in  Section  III  below 
that  the  respondents  are  de  minimis 
parties,  i.e.,  that  the  amount  of 
hazardous  substances  contributed  to  the 
site  by  each  respondent  and  the  toxic  or 
other  hazardous  effects  of  the 
substances  contributed  to  the  site  by 
each  respondent  are  minimal  in 
comparison  to  other  hazardous 
substances  at  the  site.  The  language  will 
vary  depending  upon  the  criteria 
estabUshed  for  the  particular  settlement. 
An  example  follows: 

Information  currently  known  to  EPA 
indicates  that  the  amount  of  hazardous 
substances  contributed  to  the  Site  by 
each  Respondent  does  not  exceed 

%  of  the  hazardous  substances  at 

the  Site,  and  that  the  toxic  or  other 
hazardous  effects  of  the  substances 
contributed  by  each  Respondent  to  the 
Site  do  not  contribute  disproportionately 
to  the  cumulative  toxic  or  other 
hazardous  effects  of  the  hazardous 
substances  at  the  Site.  [Note:  An 
attachment  listing  the  volume  and 
general  nature  of  the  hazardous 
substances  contributed  to  the  site  by 
each  respondent,  to  the  extent  available, 
should  be  attached  and  incorporated  by 
reference.  The  total  estimated  volume  of 
hazardous  substances  at  the  site  should 
be  noted  on  the  attachment.]] 

7.  In  evaluating  the  settlement 
embodied  in  this  Consent  Order.  EPA 
has  considered  the  potential  costs  of 
remediating  contamination  at  or  in 
connection  with  the  Site  taking  into 
account  possible  cost  overruns  in 
completing  the  remedial  action  [if  ROD 
is  completed,  insert  "consistent  with  the 
Record  of  Decision  for  this  Site"),  and 
possible  future  costs  if  the  remedial 
action  [if  ROD  is  completed,  insert 
"consistent  with  the  Record  of  Decision 
for  this  Site")  is  no  protective  of  public 
health  or  the  environment. 

8.  Payments  required  to  be  made  by 
each  Respondent  pursuant  to  this 


Consent  Order  are  a  minor  portion  of 
the  total  response  costs  at  the  Site 
which  EPA,  based  upon  currently 
available  information,  estimates  to  be 

between  $ and  $ ,  [Note: 

The  dollar  figure  inserted  should  include 
the  total  response  costs  incurred  to  date 
as  well  as  the  Agency's  projection  of  the 
total  response  costs  to  be  incurred 
during  completion  of  the  remedial  action 
at  the  site.) 

9.  EPA  has  identified  persons  other 
than  the  Respondents  who  owned  or 
operated  the  Site,  or  who  arranged  for 
disposal  or  treatment,  or  arranged  with 
a  transporter  for  disposal  or  treatment, 
of  a  hazardous  substance  owned  or 
possessed  by  such  person  at  the  Site,  or 
who  accepted  a  hazardous  substance  for 
transport  to  the  Site.  EPA  has 
considered  the  nature  of  its  case  against 
these  non-settling  parties  in  evaluating 
the  setUement  embodied  in  this  Consent 
Order. 

///.  Determinations 

Based  upon  the  Findings  of  Facfset 
forth  above  and  on  the  administrative 
record  for  this  Site.  EPA  has  determined 
that: 

1.  The  [insert  site  name]  site  is  a 
"facility"  as  that  term  is  defined  in 
section  101(9)  of  CERCLA.  42  U.S.C. 
9601(9). 

2.  Each  Respondent  is  a  "person"  as 
that  term  is  defined  in  section  101(21)  of 
CERCLA,  42  U.S.C.  9601(21). 

3.  Each  Respondent  is  a  potentially 
responsible  party  within  the  meaning  of 
secUon  107(a)  and  122(g)(1)  of  CERCLA. 
42  U.S.C.  9607(a)  and  9622(g)(1). 

4.  The  past,  present  or  future 
migration  of  hazardous  substances  from 
the  Site  constitute  an  actual  or 
threatened  "release"  as  that  term  is 
defined  in  section  101(22)  of  CERCLA.  42 
U.S.C.  9601(22). 

5.  Prompt  settlement  with  the 
Respondents  is  practicable  and  in  the 
public  interest  within  the  meaning  of 
section  122(g)(1)  of  CERCLA,  42  U.S.C. 
9622(g)(1). 

6.  This  Consent  Order  involves  only  a 
minor  portion  of  the  response  costs  at 
the  Site  with  respect  to  each  Respondent 
pursuant  to  section  122(g)(1)  of  CERCLA, 
42  U.S,C.  9822(g)(1). 

7.  The  amount  of  hazardous 
substances  contributed  to  the  Site  by 
each  Respondent  and  the  toxic  or  other 
hazardous  effects  of  the  hazardous 
substances  contributed  to  the  Site  by 
each  Respondent  are  minimal  in 
comparison  to  other  hazardous 
substances  at  the  Site  pursuant  to 
section  122(gKl)(A)  of  CERCLA.  42 
U.S.C.  9622(g)(1)(A). 


IV.  Order 

Based  upon  the  administrative  record 
for  this  Site  and  the  Findings  of  Fact  and 
Determinations  set  forth  above,  and  in 
consideration  of  the  promises  and 
covenants  set  forth  herein,  it  is  hereby 
agreed  to  and  ordered: 

Payment 

1.  Each  Respondent  shall  pay  to  the 
Hazardous  Substance  Superfund  [insert 
as  appropriate  either:  "the  amount  set 
forth  below"  or  "the  amount  set  forth  in 

Attachment to  this  Consent  Order, 

which  is  incorporated  herein  by 

reference."]  within days  [insert 

small  amount  of  time,  e.g.,  10.  30  or  45] 
of  the  ei^ective  date  of  this  Consent 
Order. 

2.  [Note:  If  a  premium  payment  is 
included  in  the  dollar  amount  to  be  paid 
by  each  respondent  the  Consent  Order 
should  explain  what  portion  of  the  total 
payment  compensates  EPA  for  past  and 
projected  costs  (including  possible  cost 
overruns)  and  what  portion  of  the  total 
pajrment  is  the  premium  amount.  Lists 
may  be  attached  and  incorporated  by 
reference  as  needed.  A  simple  example 
follows: 

Of  the  total  payment  of  $30,000  to  be 
made  by  each  Respondent  pursuant  to 
paragraph  1  of  this  section.  $10,000 
represents  each  Respondent's  share  of 
the  response  costs  incurred  by  EPA  to 
date  and  the  projected  costs,  including 
possible  cost  overruns,  of  the  remedial 
action  consistent  with  the  Record  of 
Decision  ("ROD")  for  this  Site  (which 
currently  are  estimated  by  EPA  to  be 

between  $ and  $ ),  and  $20,000 

represents  each  Respondent's  share  of 
any  costs  which  may  be  incurred  if  EPA 
determines  that  the  remedial  action 
consistent  with  the  ROD  is  not 
protective  of  public  health  or  the 
environment.) 

(Note:  This  model  assumes  that  there 
will  be  only  one  ROD  at  the  site.  If 
multiple  operable  unit  RODs  will  be 
issued  at  the  site,  the  order  must  clearly 
identify  which  ROD  is  being  referenced 
and  should  be  structured  to  take  into 
account  the  additional  remedial  action 
contemplated  in,  e.g.,  the  payments 
covenant  not  to  sue,  and  reservation  of 
rights  provisions.) 

3.  Each  payment  shall  be  made  by 
certified  or  cashier's  check  made 
payable  to  "EPA-Hazardous  Substance 
Superfund."  Each  check  shall  reference 
the  site  name,  the  name  and  address  of 
the  Respondent,  and  the  EPA  docket 
number  for  this  action,  and  shall  be  sent 
to: 

EPA  Superfund.  P.O.  Box  371003M, 
Pittsburgh.  Pennsylvania  15251. 


4.  Each  Respondent  shall 
simultaneously  send  a  copy  of  its  check 
to: 

[Insert  name  and  address  of  Regional 
Attorney  or  Remedial  Project 
Manager] 

Civil  Penalties 

5.  In  addition  to  any  other  remedies  or 
sanctions  available  to  EPA,  any 
Respondent  who  fails  or  refuses  to 
comply  with  any  term  or  condition  of 
this  Consent  Order  shall  be  subject  to  a 
civil  penalty  of  up  to  $25,000  per  day  of 
such  failure  or  refusal  pursuant  to 
section  122(1)  of  CERCLA,  42  U.S.C. 
9622(1). 

Certification  of  Respondents 

6.  [Note:  The  following  language 
regarding  disclosure  of  information 
concerning  waste  contributions  to  the 
site  should  be  used  in  cases  in  which  the 
de  minimis  settlements  is  concluded 
prior  to  completion  of  PRP 
investigations,  especially  where 
information  requests  or  subpoenas  have 
not  been  issued: 

Each  Respondent  certifies  that,  to  the 
best  of  its  knowledge  and  belief,  it  has 
provided  to  EPA  all  information 
currently  in  its  possession,  or  in  the 
possession  of  its  officers,  directors, 
employees,  contractors  or  agents,  which 
relates  in  any  way  to  the  ownership, 
operation,  generation,  treatment, 
transportation  or  disposal  of  hazardous 
substances  at  or  in  connection  with  the 
Site.] 

Covenant  not  to  Sue 

7.  Subject  to  the  reservations  of  rights 
in  Section  IV,  Paragraphs  9  and  10.  of 
this  Consent  Order,  upon  payment  of  the 
amounts  specified  in  Section  IV, 
Paragraph  1,  of  this  Consent  Order,  EPA 
covenants  not  to  sue  or  to  take  any 
other  civil  or  administrative  action 
against  any  of  the  Respondents  for 
"Covered  Matters."  "Covered  Matters" 
shall  include  any  and  all  civil  liability 
for  reimbursement  of  response  costs  or 
for  injunctive  relief  pursuant  to  sections 
106  or  107(a)  of  CERCLA.  42  U.S.C.  9606 
or  9607(a),  or  section  7003  of  the 
Resource  Conservation  and  Recovery 
Act.  as  amended.  42  U.S.C.  6973,  with 
regard  to  the  Site. 

8.  In  consideration  of  EPA's  covenant 
not  to  sue  in  Section  IV,  Paragraph  7,  of 
this  Consent  Order,  the  Respondents 
agree  not  to  assert  any  claims  or  causes 
of  action  against  the  United  States  or 
the  Hazardous  Substance  Superfund 
arising  out  of  Covered  Matters,  or  to 
seek  any  other  costs,  damages,  or 
attorney's  fees  from  the  United  States 
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prising  out  of  response  activities  at  the 
Site.  -  j 

Reservation  of  Rights 

f.  NotKiiti  in  this  Consent  Order  is 
intended  tojbe  nor  shall  it  be  construed 
as  a  releas^  or  covenant  not  to  sue  for 
any  claim  or  cause  of  action, 
administrativeNpr  judicial,  civil  or 
criminal,  past  oi'^ure,  at  law  or  in 
equity,  which  the  Uhited  States,   r 
including  EPA,  may  h^^Againstany  of 
the  Respondents  for 

(a)  Any  liabiUty  as  a  result  of  failure 
to  make  the  payments  required  by 
Section  IV,  Paragraph  1,  of  this  Consent 
Order  or 

(b)  Any  matters  not  expressly 
included  in  Covered  Matters,  including, 
without  limitation,  any  liability  for 
damages  to  natural  resources.  [Note: 
This  natural  resource  damage 
reservation  must  be  included  unless  the 
Federal  natural  resource  trustee  has 
agreed  to  a  covenant  not  to  sue  pursuant 
to  section  122(j)(2)  of  CERCLA.  In 
accordance  with  section  122(j)(l)  of 
CERCLA,  where  the  release  or 
threatened  release  of  any  hazardous 
substance  at  the  site  may  have  resulted 
in  damages  to  natural  resources  under 
the  trusteeship  of  the  United  States,  the 
Region  should  notify  the  Federal  natural 
resource  trustee  of  the  negotiations  and 
encourage  the  trustee  to  participate  in 
the  negotiations.] 

10.  Nothing  in  this  Consent  Order 
constitutes  a  covenant  not  to  sue  or  to 
take  action  or  otherwise  limits  the 
ability  of  the  United  States,  including 
EPA,  to  seek  or  obtain  further  relief  from 
any  of  the  Respondents,  and  the 
covenant  not  to  sue  in  Section  IV. 
Paragraph  7,  of  this  Consent  Order  is 
null  and  void,  if: 

(a]  Information  not  currently  known  to 
EPA  is  discovered  which  indicates  that 
any  Respondent  contributed  hazardous 
substances  to  the  Site  in  such  greater 
amount  or  of  such  greater  toxic  of  other 
hazardous  effects  that  the  Respondent 
no  longer  qualifies  as  a  de  minimis  party 
at  the  Site  because  [insert  volume  and 
toxicity  criteria  from  Paragraph  7  of  the 
Findings  of  Fact,  e.g.,  "the  Respondent 

c  ontributed  greater  than %  of  the 

hazardous  substances  at  the  Site  or 
contributed  hazardous  substances 
v^hich  contributed  disproportionately  to 
the  cumulative  toxic  or  other  hazardous 
effects  of  the  hazardous  substances  at 
the  Site"); 

[Note:  Unless  a  premium  payment  is 
keing  made  under  Section  IV,  Paragraph 
1.  which  compensates  EPA  for  the  risk 
that  the  events  noted  in  the  reservations 
of  rights  in  subparagraphs  (b)  and  (c) 
may  be  accepted  in  lieu  of  one  or  both  of 


the  reservations  in  subparagraphs  (b) 
and  (c)  below: 

(b)  Costs  incurred  during  the 
completion  of  the  remedial  action  (if 
ROD  is  completed,  insert  "consistent 
with  the  Record  of  Decision"]  at  the  Site 
exceed  [insert  dollar  amount  of  cost 
ceiling]:  or 

(c)  EPA  determines,  based  upon 
conditions  at  the  Site,  previously 
unknown  to  EPA,  or  information 
received,  in  whole  or  in  part,  after  entry 
of  this  Consent  Order,  that  the  remedial 
action  [if  ROD  is  completed,  insert 
"consistent  with  the  Record  of 
Decision"]  is  not  protective  of  public 
health  or  the  environment. 

11.  Nothing  in  this  Consent  Order  is 
intended  as  a  release  or  covenant  not  to 
sue  for  any  claim  or  cause  of  action, 
administrative  or  judicial,  civil  or 
criminal,  past  or  future,  in  law  or  in 
equity,  which  the  United  States, 
including  EPA,  may  have  against  any 
person,  firm,  corporation  or  other  entity 
not  a  signatory  to  this  Consent  Order. 

12.  EPA  and  the  Respondents  agree 
that  the  actions  undertaken  by  the 
Respondents  in  acordance  with  this 
Consent  Order  do  not  constitute  an 
admission  of  any  liability  by  any 
Respondent.  The  Respondents  do  not 
admit  and  retain  the  right  to  controvert 
in  any  subsequent  proceedings,  other    ' 
than  proceedings  to  implement  or 
enforce  this  Consent  Order,  the  validity 
of  the  Findings  of  Fact  or 
Determinations  contained  in  this 
Consent  Order. 

Contribution  Protection 

13.  Subject  to  the  reservation  of  rights 
in  Section  IV,  Paragraphs  9  and  10,  of 
this  Consent  Order,  EPA  agrees  that  by 
entering  into  and  carrying  out  the  terms 
of  this  Consent  Order,  each  Respondent 
will  have  resolved  its  liabiUty  to  the 
United  States  for  Covered  Matters 
pursuant  to  section  122(g)(5)  of  CERCLA, 
42  U.S.C.  g622(g)(5),  and  shall  not  be 
liable  for  claims  for  contribution  for 
Covered  Matters. 

Parties  Bound 

14.  This  Consent  Order  shall  apply  to 
(ind  be  binding  upon  the  Respondents 
and  their  directors,  officers,  employees, 
agents,  successorsiind  assigns.  Each 
signatory  to  this  Consent  Order 
represents  that  he  or  she  is  fully 
authorized  to  enter  into  the  terms  and 
conditions  of  this  Consent  Order  and  to 
bind  legally  the  Respondent  represented 
by  him  or  her. 

Public  Comment 

15.  This  Consent  Order  shall  be 
subject  to  a  thirty-day  public  comment 
period  pursuant  to  section  122(i)  of 


CERCLA.  42  U.S.C.  9622(i).  In 
accordance  with  section  122(i)(3)  of 
CERCLA.  42  U.S.C.  9622(i)(3),  EPA  may 
withdraw  consent  to  this  Consent  Order 
if  comments  received  disclose  facts  or 
considerations  which  indicate  that  this 
Consent  Order  is  inappropriate, 
improper  or  inadequate. 

Attorney  General  Approval 

16.  The  Attorney  General  or  his 
designee  has  issued  prior  written 
approval  of  the  settlement  embodied  in 
this  Consent  Order  in  accordance  with 
section  122(g)(4)  of  SARA.  [Note: 
Attorney  General  approval  usually  will 
be  required  for  de  minimis  consent 
orders  because  the  total  part  and 
projected  response  costs  at  the  site  will 
exceed  $500,000,  excluding  interest.  In 
the  event  that  Attorney  General 
approval  is  not  required,  the  order 
should  not  include  this  Paragraph  16,  but 
should  include  the  following  as  a 
separate  numbered  paragraph  in  the 
Determinations  section  (Section  III) 
above:  "The  Regional  Administrator  of 
EPA,  Region  XX.  has  determined  that  the 
total  response  costs  incurred  to  date  at 
or  in  connection  with  the  Site  do  not 
exceed  $500,000  excluding  interest,  and 
that,  based  upon  information  currently 
known  to  EPA,  total  response  costs  at  or 
in  connection  with  the  Site  are  not 
anticipated  to  exceed  $500,000. 
excluding  interest,  in  the  future."  Use  of 
this  determination  requires  changes  to 
the  model  Findings  of  Fact  in  Section  II 
above;  specifically.  Paragraph  3  of  the 
Findings  should  not  state  that  further 
response  action  will  be  undertaken  in 
the  future,  and  Paragraph  4  of  the 
Findings  should  not  state  that  EPA  will 
incur  response  costs  in  the  future.] 

Effective  Date 

17.  The  effective  date  of  this  Consent 
Order  shall  be  the  date  upon  which  EPA 
issues  written  notice  to  the  Respondents 
that  the  public  comment  period  pursuant 
to  Secton  IV,  Paragraph  15,  of  this 
Consent  Order  has  closed  and  that 
comments  received,  if  any,  do  not 
require  modification  of  or  EPA 
withdrawal  from  this  Consent  Order. 

It  is  so  agreed  and  ordered: 

[Respondent(8)] 
By:  [Name]     [Date] 

U.S.  Environmental  Protection  Agency 
By:  [Name]     [Date] 

(PR  Doc.  87-28107  Filed  11-10-87;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Comment  Dates  Set  on  Remand  of 
Average  Sdiedule  Revisions 

October  27, 1987. 

Comments  on  the  National  Exchange 
Carrier  Association's  September  17, 1985 
proposed  revisions  *  to  the  average 
schedules,  the  data  Hied  on  September 
15. 1987.  and  the  record  before  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  City  of 
Brookings  et  al  v.  Federal 
Communications  Commission  may  be 
filed  on  or  before  December  5, 1987. 
Reply  .comments  may  be  filed  on  or 
before  January  5, 1988.  Persons  wishing 
to  file  comments  or  reply  comments 
should  file  five  copies  with  the  Secretary 
of  the  Federal  Communications 
Commission  (Room  222);  two  copies 
with  the  Policy  and  Program  Planning 
Division  (Room  544);  and  one  copy  with 
the  International  Transcription  Service 
(Room  245).  The  Commission's  offices 
are  located  at  1919  M  Street.  NW.. 
Washington.  DC  20554. 

For  further  information,  contact  Kent 
Nilsson  at  (202)-623-6363. 

Subject 

Commission  approval  of  National 
Exchange  Carrier  Association  proposed 
revisions  to  the  average  schedules 
pursuant  to  47  CFR  69.606(a). 

Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 

[FR  Doc.  87-25997  Filed  11-10-87;  8:45  am] 

BILUNO  CODE  (ZIS-fll-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
[No.  AC-671;  FHLBB  No.  3267] 

Approval  of  Conversion  Application; 
Wincfiester  Federal  Savings  and  Loan 
Association,  Winchester,  KY 

Date:  November  4, 1987. 

Notice  is  hereby  given  that  on 
October  29, 1987,  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Winchester  Federal 
Savingj  and  Loan  Association, 
Winchester,  Kentucky,  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the  Office 
of  the  Secretariat  at  the  Federal  Home 


'  Not  publislied  in  the  Federal  Register 


Loan  Bank  Board,  1700  G  Street,  NW.. 
Washington.  DC  20552.  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Cincinnati.  2000 
Atrium  U.  221  East  4th  Street.  Cincinnati. 
Ohio  45202. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Gliizzonl. 

Assistant  Secretary. 

(FR  Doc.  87-26070  Filed  11-10-67: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  87F-0321] 

Cil>a-Geigy  Corp.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  2.2'-(2.5-thiophenediyl) 
bis  (5-terf-butylbenzoxazole)  as  an 
optical  brightener  for  polyoxymethylene 
homopolymer  intended  to  contact  food. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Adminisfration.  200  C  St.  SW., 
Washington.  DC  20204.  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  7B4027)  has  been  filed  by 
Ciba-Geigy  Corp..  Tlu-ee  Skyline  Dr.. 
Hawthorne.  NY  10532,  proposing  that 
§  178.3297  Colorants  for  polymers  (21 
CFR  178.3297)  be  amended  to  provide 
for  the  safe  use  of  2,2'-(2,5- 
thiophenediyl)  bis  [5-tert- 
butylbenzoxazole)  as  an  optical 
brightener  for  polyoxymethylene 
homopolymer  intended  to  contact  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 


Dated:  November  3. 1987. 

Fred  R.  Shank. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  87-26076  Filed  11-10-87;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Program  Announcement  and 
Proposed  Funding  Preferences  for 
Grants  for  Geriatric  Education  Centers 

The  Health  Resources  and  Services 
Administration  announces  the 
acceptance  of  applications  for  Fiscal 
Year  1988  Grants  for  Geriatric  Education 
Centers  under  the  authority  of  section 
788(d)  of  the  Public  Health  Service  Act, 
as  amended  by  Pub.  L  99-129.  and 
section  301  of  PHS  Act.  and  invites 
comments  on  the  proposed  funding 
perferences  as  set  forth  below. 

The  Administration's  budget  request 
for  Fiscal  Year  1988  does  not  include 
funding  under  section  301  of  the  PHS 
Act.  This  notice  regarding  applications 
does  not  refiect  any  change  in  this 
policy.  However,  should  funds  become 
available  unexpectedly  under  section 
301  in  addition  to  the  Administration's 
budget  request  imder  section  788(d).  this 
contingency  action  will  assure  that 
grants  can  be  awarded  in  a  timely 
fashion  consistent  with  the  needs  of  the 
programs  as  well  as  to  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year. 

Grants  may  be  awarded  to  support 
the  improvement  and  development  of 
organizational  and  coordinating 
multidisciplinary  training  in  geriatric 
health  care  involving  several  health 
professions.  These  centers  are 
established  to  facilitate  training  of 
medical,  dental,  optometric,  pharmacy, 
podiatric.  nursing,  and  appropriate 
allied  health  and  public  health  facility, 
students,  and  practitioners  in  the 
diagnosis,  treatment  and  prevention  of 
diseases  and  other  problems  of  the  aged. 

To  be  eligible  for  the  grant  under 
section  788(d)  of  the  PHS  Act,  the 
applicant  must  meet  the  requirements  of 
a  health  professions  school  as  defined 
by  section  701(4),  program  for  the 
training  of  physician  assistants  as 
defined  in  section  701(8)  or  a  school  of 
allied  health  as  defined  in  section 
701(10).  Applicants  conducting  projects 
to  be  administered  in  other  types  of 
organizational  settings  will  be 
considered  for  geriatric  education  center 
grants  under  section  301  of  the  PHS  Act. 

Applicants  must  be  located  in  the 
United  States,  the  Commonwealth  of 
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Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Virgin 
Islands.  Guam,  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands  (the 
Republic  of  Palau).  the  Republic  of  the 
Marshall  Islands,  of  the  Federated  State 
of  Micronesia. 

Functioning  within  a  defined 
geographic  area,  which  may  be  a 
metropolitan  area,  a  State  or  portion 
thereof,  or  an  area  including  all  or  part 
of  two  or  more  States,  a  Geriatric 
Education  Center  provides  the  health 
professions  educational  community 
within  the  area  with  multidisciplinary' 
services  which: 

(a)  Improve  the  training  of  health 
professionals  in  geriatrics; 

(b)  Develop  and  disseminate  curricula 
relating  to  the  treatment  of  the  health 
programs  of  elderly  individuals; 

(c)  Expand  and  strengthen  instruction 
in  methods  of  such  treatment; 

(d)  Support  the  training  and  retraining 
of  faculty  to  provide  such  instruction 
(other  than  training  and  retraii.Ing  of 
faculty  of  schools  of  medicine  and 
osteopathy): 

(e)  Support  continuing  education  of 
health  professionals  and  allied  health 
professionals  who  provide  such 
treatment;  and 

(f)  Estabhsh  new  afHliations  with 
nursing  homes,  chronic  and  acute 
disease  hospitals,  ambulatory  care 
centers,  and  senior  centers  in  order  to 
provide  students  with  clinical  training  in 
geriatric  medicine.  j 

Questions  concerning  the  | 

programmatic  aspects  of  grants  should 
be  directed  to:  Geriatric  Program 
Representative,  Division  of  Associated 
and  Dental  Health  Professions,  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane.  Room  8-103,  Rockville, 
Maryland  20857,  Telephone:  (391)  443- 
6887. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
be  directed  to:  Grants  Management 
Officer  (D-31),  Bureau  of  Health 
Professions  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  8C-22,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-6880. 

The  standard  application.  Form  PHS 
6025-1.  HRSA  Competing  Training  Grant 
Application.  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  The  OMB  clearance! 
number  is  0915-0060.  | 

The  application  deadline  date  is 
)anaury  15, 1987.  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either 


1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  of  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmark 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

After  a  peer  review  group  composed 
principally  of  non-Federal  experts 
makes  recommendations  concerning 
each  application,  the  Secretary  will 
consult  with  the  National  Advisory 
Council  on  Health  Professions 
Education  with  respect  to  such 
applications.  The  following  factors  listed 
in  42  CFR  57.3905  will  be  considered, 
among  other  factors,  in  the  review  of 
applications. 

(1)  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirements  described  in  42 
CFR  57.3904; 

(2)  The  adequacy  of  the  qualifications 
and  experience  of  the  staff  and  faculty; 

(3)  The  administrative  and  managerial 
ability  of  the  applicant  to  carry  out  the 
proposal  in  a  cost-effective  manner;  and 

(4)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

This  program  is  listed  in  13.969  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  of  45  CFR  Part  lOa 

Proposed  Funding  Preferences 

In  determining  the  order  of  funding  of 
competing  applications  which  have  been 
recommended  for  approval,  it  is 
proposed  to  give  funding  preference  to 
applications  from  existing  Geriatric 
Education  Centers  which  have  trained 
substantial  numbers  of  health 
professions  faculty  and  satisfactorily 
address  the  program  priorities  listed 
below.  Among  proposals  for  new 
geriatric  education  centers,  it  is  also 
proposed  to  give  a  funding  preference  to 
applications  which  satisfactorily 
address  the  program  priorities 
addressed  below.  All  appHcations, 
however,  will  be  reviewed  and  given 
consideration  for  funding. 

(1)  Projects  which  will  provide 
training  for  faculty  from  four  or  more 
health  professions,  at  least  one  of  which 
must  be  allopathic  or  osteopathic 
medicine,  with  respect  to  the  treatment 
of  health  problems  of  the  elderly  by 
multidisciplinary  teams  of  health 
professionals.  A  one-year  retraining 
program  for  facidty  in  schools  of 
medicine  and  osteopathy  in  geriatrics  or 
a  one-year  or  two-year  internal 


medicine  or  faauly  medicine  fellowship 
program  as  identified  in  section  788(e}(3} 
of  the  Act  is  not  eligible  under  section 
788(d)  of  the  PHS  Act  sod  does  not 
quaUfy  for  thi«  funding  preference. 

(2)  Projects  which  currently  have  or 
plan  to  provide  for  a  high  degree  of 
areawide  collaboration  as  evidenced  by: 

(a)  Significant  multidisciplinary  health 
care  educational  activities; 

(b)  Letters  of  agreement  or  assurance, 
among  participating  entities,  such  as 
professional  schools,  teaching  facilities 
and  other  clinical  sites,  professional 
associations,  and  State  and  local  health 
agencies;  and 

(c)  Organizational  or  other 
arrangements  for  participation  by  the 
social  and  behavioral  science 
disciplines; 

(3)  Preference  will  be  given  to 
applicants  from  institutions  that 
demonstrate  a  commitment  to  increase 
minority  participation  in  their  program, 
show  evidence  of  efforts  to  recruit 
minority  faculty  participants,  or 
demonstrate  substantial  benefit  from  the 
project  to  disadvantaged  population 
groups  in  primary  medical  care 
manpower  shortage  area(s)  designated 
under  section  332  of  the  Public  Health 
Service  Act. 

Interested  persons  are  invited  to 
submit  written  comments  regarding 
diese  funding  preferences  to  Director, 
Division  of  Associated  and  Dental 
Health  Professions,  Bureau  of  Health 
Professions  at  the  address  given  below. 

All  comments  received  not  later  than 
December  14, 1987  will  be  considered 
before  final  funding  preferences  for 
Fiscal  Year  1988  are  established. 

Normally,  the  comment  period  would 
be  60  days.  However,  due  to  the  need  to 
implement  any  changes  in  the  funding 
preferences  for  the  Fiscal  Year  1988 
award  cycle,  this  comment  period  has 
been  reduced  to  30  days.  After  the  close 
of  the  comment  period,  the  final  funding 
preferences  will  be  published  as  a 
notice  in  the  Federal  Register. 

Written  comments  should  be 
addressed  to:  Director,  Division  of 
Associated  and  Dental  Health 
Professions,  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  8-101,  Rockville.  Maryland 
20857.  Telephone:  (301)  443-6853. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  above  address  weekdays 
(Federal  holidays  excepted)  between  the 
hours  of  8:30  a.m.  and  5.00  p.m. 

In  determining  projects  to  be  funded 
from  among  applicants  recommended 
for  approval,  including  those  assigned  a 
funding  preference,  the  Secretary,  after 
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consultation  with  the  National  Advisory 
Council  on  Health  Professions 
Education,  may  give  consideration  to  the 
geographic  location  of  the  project  in 
relation  to  other  Geriatic  Education 
Centers  funded  or  to  be  funded  by  this 
grant  program  and  to  regional  and 
areawide  needs. 

Dated:  November  5, 1987. 
David  N.  Sundwall, 

Administrator,  Assistant  Surgeon  General 
[PR  Doc.  87-26115  Filed  n-l(>-«7: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary    > 

Privacy  Act  of  1974— Revision  of 
Notice  of  System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  is  revising 
a  notice  describing  a  system  of  records 
maintained  by  the  Bureau  of  Indian 
Affairs.  On  August  5, 1987.  the 
Department  published  for  public 
comment  in  the  Federal  Register  a  new 
system  of  records  notice  tided  "hidian 
Electric  Power  Utilities — Interior,  BIA- 
26"  (52  FR  29073).  One  comment  was 
received  from  the  public  concerning  the 
title  of  one  of  the  irrigation  projects 
referenced  in  two  places  in  the  system 
notice.  The  commenter  mdicated  that 
the  proper  title  of  the  project  authorized 
by  the  Act  of  June  7, 1924  (43  Stat.  476) 
should  be  "San  Carlos  Irrigation 
Project."  That  comment  has  been 
adopted;  therefore,  the  portions  of  the 
notice  describing  the  system  locations 
and  system  managers  are  revised  as 
published  below. 

Since  these  changes  do  not  involve 
any  new  or  intended  use  of  the 
information  in  the  system  of  records,  the 
revisions  shall  be  effective  upon 
publication  in  the  Federal  Register. 
Additional  information  regarding  these 
revisions  may  be  obtained  from  the 
Department  Privacy  Act  Officer,  Office 
of  the  Secretary  (PMA),  Room  7357. 
Main  Interior  Building,  U.S.  Department 
of  the  Interior,  Washington,  D.C.  20240. 
Oscar  W.  Mueller,  Jr., 
Director,  Office  of  Management  Analysis. 
Dated:  November  3, 1987. 

INTERIOR/BIA-26 

SYSTEM  name: 

Indian  Electric  Power  Utilities- 
Interior.  BIA-26. 


SYSTEM  LOCATIONS: 

(1)  Colorado  River  Irrigation  Project — 
Power  Division;  Route  1,  Box  9-C; 
Parker,  AZ  85344;  (2)  Flathead  Indian 
Irrigation  Project— Power  Division;  Box 
890;  Poison,  Montana  59860;  (3)  San 
Carlos  Irrigation  Project — Power 
Division;  Box  250;  Coolidge,  Arizona 
85228. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  Power  Manager,  Colorado  River 
Irrigation  Project— Power  Division; 
Route  1,  Box  9-C;  Parker,  AZ  85344;  (2) 
Power  Manager,  Flathead  Indian 
Irrigation  Project— Power  Division;  Box 
890;  Poison.  Montana  59860;  (3)  Power 
Manager,  San  Carlos  Irrigation  Project- 
Power  Division;  Box  250;  Coolidge. 
Arizona  85226. 
•        •        •        *        • 

(FR  Doc.  87-26095  Filed  11-10-87:  8:45  am] 

BILUNQ  CODE  4310-«2-M 


Bureau  of  Land  Management 

Availability  of  the  Environmental 
Assessment  for  Designation  of  Areas 
of  Critical  Environmental  Concern 
(ACEC)  Within  the  Lower  Gila  South 
(LGS)  Resource  Management  Planning 
(RMP)  Area 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 


;  Pursuant  to  section  102  (2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969. 40  CFR  Part  1500  and  43 
CFR  1610.7-2  the  Bureau  of  Land 
Management  has  prepared  an 
envirormiental  assessment  of  three 
alternatives  for  ACEC  designation.  Five 
areas  were  analyzed  under  each 
alternative.  Three  of  the  areas  are 
recommended  for  ACEC  designation 
under  the  proposed  action. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  EA  are  available  from  BLM's 
Phoenix  Distiict  Office.  2015  West  Deer 
Valley  Road.  Phoenix,  Arizona  85027. 
Public  comments  on  the  EA  will  be 
accepted  for  a  period  of  sixty  (60)  days 
following  publication  of  this  notice.  For 
further  information  contact  William  T. 
Childress,  Lower  Gila  Resource  Area 
Manager  at  the  above  address  or  by 
telephone  at  602-863-4464.  Reading 
copies  may  be  reviewed  at  BLM's 
Arizona  State  Office,  3707  N.  7th  Street. 
Phoenix.  Arizona  85011.  phone  602-241- 
5504. 


Dated:  October  29. 1987. 
Terry  L.  Nichols. 
Acting  State  Director. 
[FR  Doc.  87-26073  Filed  11-10-87;  8:45  am] 

BtLUNQ  CODE  4310-32-M 


(CA-020-80-4050-90] 

California;  Susanville  District  Advisory 
Council;  Meeting  and  Tour 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior,  Susanville 
District  Advisory  Council,  Susanville. 
California  96130. 
ACTION:  Notice  of  meeting  and  tour. 

summary:  Notice  is  hereby  given,  in 
accordance  with  Pub.  L  94-579 
(FLPMA).  that  a  District  Advisory 
Council  meeting  and  tour  will  be  held  on 
Tuesday,  December  8, 1987.  The  meeting 
will  begin  at  9:30  a.m.  at  the  CDF.  fire 
station,  Beiber,  California.  The  agenda 
will  include  discussions  on  Range 
conditioning,  the  Alturas  Resource  Area, 
Ripanian  initiative  and  the  Nevada 
water  rights  issue.  The  meeting  is  open 
to  the  public  and  interested  persons  may 
make  oral  statements  to  the  Council  or 
file  a  written  statement  for  the  Council's 
consideration. 

Anyone  wishing  to  make  an  oral 
statement  must  notify  the  District 
Manager,  Bureau  of  Land  Management, 
705  Hall  Sti^et.  Susanville,  California 
96130,  by  December  2. 1987.  Depending 
upon  the  number  of  persons  wishing  to 
make  oral  statements,  a  per  person  time 
limit  may  be  established. 

After  the  meeting,  the  DAC  will  tour 
the  Malacha  Power  Project.  The  tour 
will  be  from  11:00  a.m.  to  3:30  p.m. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  Office,  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within  30 
days  following  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT! 

John  Bosworth,  Planning  and 
Environmental  Coordinator,  at  916-257- 
5381. 

Sincerely, 
C.  Rex  deary. 

District  Manager 

(FR  Doc.  87-26072  Filed  11-10-87;  8:45  am] 

BILLINQ  CODE  4310-40-M 


[Alaska  AA-48S7S-AO] 

Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  Lease;  Alaslca 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97-451),  a 
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petition  for  reinstatement  of  oil  and  gas 
lease  AA-48579-AD  has  been  received 
covering  the  following  lands: 

Capper  River  Meridian,  Alaska 

T.  8  S..  R.  1  W., 
Sec7.SV4SW%. 
(78  acres). 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  May  1, 1987, 
the  date  of  termination,  have  been  paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48579-AD  as 


set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  May  1, 1987,  subject  to  the 
terms  and  conditions  cited  above. 

Dated:  October  30, 1987. 
Sue  A.  Faught, 

Acting  Chief,  Branch  of  Mineral  Adjudication. 
[FR  Doc.  87-26069  Filed  11-10-87;  8:45  am] 

BIUJN6  CODE  4310-JA-M 

Minerals  Management  Service 

Environmental  Documents  PrefMred  ■ 

for  Proposed  Oil  Mid  Gas  Operations 

on  the  QuH  of  Mexico  Outer 

Continental  Shelf  (OCS) 

AQENCv:  Minerals  Management  Service, 

Interior. 


ACnON:  Notice  of  tfie  availability  of 
environmental  documents  prepared  for 
OCS  mineral  proposals  on  the  Gulf  of 
Mexico  OCS. 


:  The  Minerals  Management 
Service  (MMS).  in  accordance  with 
Federal  Regulations  (40  CFR  1501.4  and 
1506.6)  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 
announces  the  availability  of  NEPA- 
related  Environmental  Assessments^ 
(EAs)  and  Findings  of  No  Significant 
Impact  (FONSIs),  prepared  by  the  MMS 
for  the  following  oil  and  gas  activities 
proposed  on  the  gulf  of  Mexico  OCS. 
This  listing  includes  all  proposals  for 
which  FONSIs  were  prepared  by  the 
Gulf  of  Mexico  in  the  period  subsequent 
to  publication  of  the  preceding  notice. 


Ac>»ily/0pe»1w 

Ainoco  Preduclion  Companir.  %n  eiqitarakxy  »<e»s.  SEA  No.  R-18e5 

ShM  ontfn*  mc.  skuciam  ramooK  opeMiom.  SEA  Na  ES/Sn  87-004 
Chevron  USA.  amicture  i«<no»*  upetlions.  SEA  No  ES/SB  87-006 
Tmaeo.  Inc..  rtruclare  ismoval  opwalioM,  SEA  No  ES/SR  87-009 

Enon  Campvy.  USA.  structure  tmncNti  mpenttom.  SEA  No.  ES/Sn  87- 

010. 
Exxon  Conveny  USA.  stnidiiie  removal  operationt  SEA  No.  ES/SR  87- 

011 
Chevron  U.SJk.  ituctara  mmait  aumtant.  SEA  Nb.  ES/SR  87-012 

Anadarlio  Petroleum  CorporaUoa  structure  removal  operations.  SEA  Na 

ES/SR  87-01  & 
CNG  Pcoduong  Company,  ttmnunt  nmami  operabona.  SEA  No.  ES/SR 

87-016. 
Conoco  Inc..  skuowe  fema«al  operatpna.  SEA  No.  ES/SR  87-017 


OOECO  n  and  Gas  Company.  s»uclu>e  removal  operationa.  SEA  No.  ES/ 
SR  87-018 

Umon  Entolion  Pannan.  akuckva  removai  operations,  SEA  No.  ES/SR 

87-019. 
Unicn  Exploralion  Partners.  Ltd..  siruclure  removal  operalions,  SEA  Na  ES/ 

SR  87-01 9A. 
Amoco  Production  Company,  siruclure  removel  operations,  SEA  No.  ES/SR 

87-021 
Ctwwon  U  S  A  Inc..  stiuclure  removal  mjeieHuns.  SEA  No.  ES/SR  87-023 ... 
Chevron  USA.  Inc..  soudure  remonel  cperabons.  SEA  No  ES/SR  87-025 ... 

CNG  Producing  Company,  structure  removal  operations.  SEA  No.  ES/SR 

87-029 

Texaco  USA.  structure  removal  operations.  SEA  Na  ES/SR  87-030 

Feknont  CI  Ootporalion.  stnieture  removal  operatans.  SEA  No.  ES/SR  87- 

031 
Cities  Service  Oil  and  Gas  Corporation,  structure  removal  operations.  SEA 

Mo  ES/SR  87-032. 
Oamorxl  Sharmrock  Corporations,  structure  removal  operations.  SEA  Na 

ES/SR  87-034 
Tarwieco  Oil  Exploraaon  and  Productiorv  structure  removal  operations.  SEA 

No.  ES/SR  87-037 
Sanedan  Oil  Corporation  structure  removal  operations.  SEA  No.  ES/SR 

87-038. 
KerrJMcGee  Corporatxxs.  structure  removal  operationa.  SEA  No.  ES/SR 

87-039. 
Ken.McGee  Corporation,  structure  removal  operations.  SEA  No.  ES/SR  87- 

035 


Location 


High  islvd.  East  AdiHon.  South  Extanaion.  Blocks  A-39S  and  A-3g6.  Leases  OCS-G  7371 

wid  7372.  respectively;  117  miles  southeast  o(  the  Taas  ooaM. 
Salxne  Pass  Stock  14.  Leaae  OCS-G  4978  and  \Maal  CaHwran  Block  167.  Lsaae  OCS-6 

4390.  IB  miles  south  ol  Carmeron  Pariah.  Louiaiana. 
Man  Pass  Block  107.  Lease  OCS-G  1302.  25  mlaa  southeast  ei  ChandelauT  Wanda, 


Sou»  Mirti  Wwd  Block  1.  Lease  OCS-O  1182.  15  miles  south  ot  VenniiM  Pariah. 

Louisiana 
South  rmoalier  Block  54.  Leaae  OCS  019,  18  miles  south  ol  Uloun*e  PaMi.  lauiaiana 

Moslaig  Mwid  Bkxk  A-M.  Leaae  OCS-G  3065.  40  mUes  southeast  ol  Aransas  County. 


Brazoa  Blocks  A-40  and  A-41.  Lease  OCS-G  4560  and  4561.  34  miles  atxMwaat  ol 

MaMooida  Couitty,  Texas. 
South  PeNo  Block  2,  Leas*  OCS-G  4470.  20  milea  south  ol  Terrebonne  Parish.  Loinana 


West  Cameron  Block  318.  Leaae  OCS-G  3602.  45  miles  south  ol  Cameron  Parish.  Louisiana- 
Ship  Shoal  Block  »4.  Lease  OCS-G  1983,'  South  Marsh  Mand  Btock  113.  Laaaa  OCS^G 

2660.  and  Eugene  Island  Bkx*  217.  Lease  OCS-G  0678,  Wast  Caroaron  Stocks  36  and 

193.   Lease  OCS-G  2820  and  Lease  OCS-G  0191.  offshore  Cameron  and  Vemiilion 

Panshes.  Louisiana. 
Eugene  Island  Blocks  27.  47.  and  88.  Leases  OCS-G  OSli  0317,  043.  and  046.  and  Shp 

Shoa  Blocks  94  and  114.  Laaaa  OCS-G  1963  and  OCS  064.  approximately  30  miles  south 

ol  Terreboime  Pansh.  Louisiana. 
Vemilion  Block  35.  Leese  OCS-G  0546.  7  mlas  south  ol  Vennikon  Parish.  UMtfana 


Vermilon  Bkx*  35.  Lease  CXS-G  0546,  12  mUes  south  ol  Vent*on  Pari*,  lousiana 

Ship  Shoal  Bkx*  292.  Lease  OCS-G  HHi  63  miles  south  ol  Tenebonno  Parish.  Louisiana — 

Sou*  Timtoaksf  Btock  21 .  Lease  OCS-G  0263.  10  miles  south  ol  Lalourche  Parish.  Louisiana 
SouVi  Mash  Islaid  Bkx*  9.  Leaae  OCS-G  1180.  and  Eugene  Island  Bkx*  42.  Lease  OCS-G 

4858.  41  miles  south  ol  Vermikon  Parish,  Lousiana. 
East  Cameron  Block  118.  Lease  OCS-G  1974.  38  miles  south  o(  Camaon  Parish,  Louisiana.... 


Eugene  Island  Bkx*  29.  Lease  OCS-G  5038.  24  miles  south  ol  St.  Mary  Parish.  Louisiana . — 
West  Cameron  Block  81,  Lease  OCS-G  3256.  12  mUes  south  ol  Camaon  Paieh.  Louisiana 

Sooth  Marsh  Island  Block  146.  Lease  OCS-G  2591.  80  miles  south  ol  Vermilion  Parish, 

I  iMWSiaia 
Vermilion  Block  37.  Lease  OCS-G  3774,  12  miles  south  ol  VermHion  Parish,  Louisiana - 

South  TmOaha  Bloek  22.  Lease  OCS  0165.  9  miles  south  ol  Lalourche  Parish.  Louisiana 

West  Delta  Bkx*  18.  Lease  OCS-G  5669.  15  miles  south  ol  Ptaquemine  Pansh.  Lotasiana 

Ship  Shoal  Btock  27.  Lease  OCS-G  0347.  4  miles  south  ot  TerreOonne  Pans^  Louisiana 

Shv  Shoal  Bkx*s  28.  29.  30.  32.  33.  and  34.  Leases  OCS  0346.  0345.  0333.  0335.  0336. 
and  0343,  10  miles  south  ol  Tenetxxme  Pariah.  Louisiana. 


Aug.  26,  1967. 
June  IS,  1987. 
Jl<y23,t967. 
Sepia.  1967. 
8epLa6,tg67. 
Sept  3. 1967. 
Ams.  66,1667. 
Jane  2, 1967. 
Sept  4,  1967. 
Oct  IS,  1967. 

Sept  22,  1967. 

Sept.  1, 1967. 

Sept  25.  1987 

Oct  8,  1967. 

Aug.  4,  1987 
Sept  22.  1967. 

Aug.  5.  1987. 

Aug.  11.  1987. 
Aug.  13.  1967. 

Oct.  K  1967. 

Sept  9.  1967. 

Sept.  17.  1967. 

Sept  IS.  1967. 

Oct  16.  1967 

Oct  7.  1987. 


Persons  interested  in  reviewing' 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 


information  about  EAs  and  FONSIs 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 


the  MMS  office  in  the  Gulf  of  Mexico 
OCS  Region. 


Fen  nmtER  INFORMATtON  CONTACT: 

Public  Infonnation  Unit.  Information 
Services  Section,  Gulf  of  Mexico  tXS 
Region,  Minerah  Management  Service, 
1201  Elmwood  Park  Boalevard.  New 
Orleans,  Louisiana  70123-2394. 
Telephone  (504}  736-2519. 
SUPPLnKNTART  INFORMATIOW  The 
MMS  prepares  EAs  and  FONSIs  for 
proposals  whidi  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resowves  on  the  Gulf  of 
Mexico  OCS.  The  EAs  examine  the 
potential  environmental  effects  of 
activities  described  in  die  proposals  and 
pteseat  KAAS  conclusions  regarding  the 
significanoe  of  tiiose  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  acdons  that  significantly 
affect  the  quality  of  the  haBian 
environment  in  the  sense  of  NEPA 
section  102(2KCj.  A  FONSi  is  prepared 
in  those  instances  where  the  MMS  Hods 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environmeat  The  FONSi  MeSy 
presents  the  basis  for  that  ffnding  and 
includes  a  sumnmy  or  copy  of  tin  EA. 
This  notice  constttates  tke  pobbc  notice 
of  availabihty  of  environaieaAal 
documents  required  under  the  NEPA 
Regulations. 

Date:  November  3, 1987. 
|.  Rosets  Puiiy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

IFR  Doc.  87-26077  Filed  11-1(^-87;  8:45  amj 

BILUNG  CODE  43KMIR-M 


NaOonaf  Park  Service 

AvailabUity  of  Ptan  of  OperalioM  and 
Environmental  Aaaosament  for 
Proposed  Geophysical  Exploration: 
Amoco  Production  Co^  Big  TMdtet 
National  Preserve,  TX 

Notice  is  hereby  given  in  accordance 
with  Part  8.  S  9.52(b).  of  Htle  36  of  the 
Code  of  Federal  Regulations  that  the 
National  Park  Service  has  received  from 
Amoco  Production  Company,  a  Plan  of 
Operations  for  proposed  geophysical 
exploration  in  the  Lance  Rosier  Unit  of 
Big  Thicket  National  Preserve,  Hardin 
County,  Texas. 

The  Plan  of  Operations  and 
Environmental  Assessment  are 
available  for  public  review  and 
comment  for  a  period  of  30  days  from 
the  publication  date  of  this  notice  in  the 
Office  of  the  Superintendent.  Big  Thicket 
National  Preserve,  3785  Milam. 
Beaumont,  Texas;  the  Jefferson  County 
Courthouse,  in  Beaumont,  Texas  and 
the  Southwest  Regional  Office,  National 


Park  Service.  1100  Old  Santa  Fe  Trail. 
Santa  Fe.  New  Mexico.  Copies  of  the 
documents  are  available  from  the 
Southwest  Regional  Office,  National 
Park  Service.  Post  Office  Box  728.  Santa 
Fe.  New  Mexico  87504-0728.  and  will  be 
sent  upon  request. 

Dated:  Novenber  3. 1987. 
lohnRCoak. 

Regional  Director,  South  west  Region. 
(PR  Doc.  87-28137  Piled  11-10-87;  8:45  am] 

BIUJNG  CODE  4110-7O-«l 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Board  for  International  Food  and 
Agricultural  Development;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  notice 
is  hereby  given  of  the  Eighty-Fifth 
Meeting  of  the  Board  for  International 
Food  and  Agricultural  Development 
(BIFAD)  on  November  19. 1987. 

The  purposes  of  the  Meeting  are:  (1) 
To  hear  a  presentation  by  BIFAD 
Country  Pro^'ams  Division  on 
University  participation  in  AID 
programs,  (2)  to  hear  a  Case  Study  on 
the  MUCIA  profect  in  Burma  and  (3)  to 
take  action  on  recommendations  made 
by  an  oJ /loc  committee  on  AID 
procurement  policy  and  practices  for 
university  contracts. 

The  November  19. 1987  Meeting  will 
be  held  in  the  Pan  American  Health 
Organization  Building.  525-23rd  Street 
NW.  Washington.  DC,  from  9:00  ajn.  to 
2:30  p.m.  Any  interested  person  may 
attend,  and  may  present  oral  statements 
in  accordance  with  procedures 
established  by  the  Board,  and  to  the 
extent  the  time  available  for  the  meeting 
permits. 

Curtis  Jackson,  Bureau  of  Science  and 
Technology.  Office  of  University 
Relations,  Agexx^  for  bitemational 
Development  is  designated  as  A.I.D. 
Advisory  Committee  Representative  at 
this  Meeting.  It  is  suggested  that  those 
desiring  further  information  write  to  Dr. 
Jackson,  in  care  of  the  Agency  for 
International  Development,  Rm.  309, 
Washington,  DC  20523,  or  telephone  him 
on  (703)  235-8929. 

Date:  November  3, 1987. 
Charles  D.  Waid. 
Deputy  Director,  BIFAD. 
|FR  Doc.  87-28094  Rled  11-10-87;  8:45  am] 
BMJJNO  CODE  6116-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investioation  No.  337-TA-265I 

Initial  Determination  Terminating 
Respondent  on  the  Basis  of 
Settlement  Agreement,  Certain  Dental 
Prophylaxis  Metlwds,  Equipment  and 
Components  Thereof 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commision  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captiooed  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreent:  EMDA 
Fabrik  Electro-Medizinisch  ("EMDA"). 

SUPPLEMENTARY  INFORMATION:  This 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commissin's  rules,  the  presiding 
officer's  initial  determination  will 
become  tf>e  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  ^is  matter  was  served 
upon  the  parties  on  November  3, 1987. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  Hied  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington,  DC  20436. 
telephone  202-523-0161.  Hearing 
impaired  indiAnduals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondent.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street.  NW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
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accept  the  submission  in  confidence  or 

return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne.  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 

Issued:  November  3. 1987. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc  87-28251  Filed  11-10-87;  8:45  am 

BIUJN6  COOC  TOOIMn-M 

■    ■  >      '  '  ■ 

(Investigation  No.  701-TA-287  (Final)] 

Certain  Eiectrtcal  Conductor  Aluminum 
Redraw  Rod  from  Venezuela 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  a  final 
countervailing  duty  investigation. 

summary:  The  Conunission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  duty  investigation  No. 
701-TA-287  (Final)  under  section  705(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671d(b))  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Venezuela  of  certain 
electrical  conductor  aluminum  redraw 
rod.'  provided  for  in  item  618.15  of  the 
Tariff  Schedules  of  the  United  States, 
that  have  been  found  by  the  Department 
of  Commerce,  in  a  preliminary 
determination,  to  be  subsidized  by  the 
Government  of  Venezuela.  Pursuant  to  a 
request  from  petitioner  under  section 
705(a)(1)  of  the  Act  (19  U.S.C. 
1671(a)(1)).  Commerce  is  expected  to 
extend  the  date  for  its  fmal 
countervailing  duty  determination  to 
coincide  with  an  ongoing  antidumping 
investigation  on  certain  electrical 
conductor  aluminum  redraw  road  from 
Venezuela.  Accordingly,  the 
Commission  will  not  establish  a 
schedule  for  the  conduct  of  the 
countervailing  duty  investigation  until 
Commerce  makes  a  preliminary 
determination  in  the  antidumping 
investigation  (currently  scheduled  for 
December  21. 1987). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
207.  subparts  A  and  C  (19  CFR  Part  207). 


'  Such  articles  are  wrought  rods  of  aluminum,  the 
foregoing  which  are  electrically  conductive  and 
contain  not  over  90  percent  of  aluminum  by  weight. 


and  Part  201.  Subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  DATE:  October  14. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Eninger  (202-523-0312),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  may  obtain 
information  on  this  matter  by  contacting' 
the  Commission's  TDD  terminal  on  202- 
724-0002.  Information  may  also  be 
obtained  via  electronic  mail  by  calling 
the  Office  of  Investigations'  remote 
bulletin  board  system  for  personal 
computers  at  202-523-0103.  Persons  with 
mobility  impairments  who  will  need 
special  assistance  in  gaining  access  to 
the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-523-0161. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  introduced 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  certain  beneHts  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the^t  (19  U.S.C.  1671) 
are  being  providWU)  manufacturers, 
producers,  or  exporters  in  Venezuela  of 
certain  electrical  conductor  aluminum 
redraw  rod.  The  investigation  was 
requested  in  a  petition  filed  on  July  14,  ' 
1987,  by  counsel  for  Southwire  Co., 
CarroUton.  GA.  In  response  to  that 
petition  the  Commission  conducted  a 
preliminary  countervailing  duty 
investigation  and,  on  the  basis  of 
information  developed  during  the  course 
of  that  investigation,  determined  that 
there  was  a  reasonable  indication  that 
an  industry  in  the  United  States  was 
materially  injured  by  reason  of  imports 
of  the  subject  merchandise  (52  FR  33300. 
September  2. 1987). 

Participation  in  the  Investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's  rules 
(19  CFR  201.11).  not  later  than  twenty- 
one  (21)  days  after  the  publication  of 
this  notice  in  the  Federal  Register.  Any 
entry  of  appearance  filed  after  this  date 
will  be  referred  to  the  Chairman,  who 
will  determine  whether  to  accept  the 
late  entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list 

Pursuant  to  section  201.11(d))  of  the 
Commission's  rules  (19  CFR  201.11(d). 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of  ■ 
all  persons,  or  their  representatives. 


who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §  201.16(c)  and  207.3  of 
the  rules  (19  CFR  201.16(c)  and  207.3). 
each  document  Hied  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certiHcate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  $  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

By  order  of  the  Commission. 

Issued:  November  5, 1987. 
Kenneth  R.  Mason, 
Secretary. 
(PR  Doc.  87-26153  Filed  11-10-87;  8:45  am) 

BILLING  CODE  702O-O2-4I 


(Investigation  No.  337-TA-277] 

Change  of  ttie  Commission 
Investigative  Attorney;  Certain  Marine 
Automatic  Pilots 

Before  fohn ).  Mathias,  Administrative  Law 
Judge. 

Notice  is  hereby  given  that,  as  of  this 
date.  Ralph  A.  Mittelberger,  Esq..  of  the 
Office  of  Unfair  Import  Investigations 
will  be  the  Commission  Investigative 
Attorney  in  the  above-cited 
investigation  instead  of  Jeffrey  L 
Gertler,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Respectfully  submitted. 
Dated:  November  3, 1987. 
Arthur  Wineburg. 
Director,  Office  of  Unfair  Import 
Investigations,  701 E Street,  NW.. 
Washington.  DC  20438. 
(FR  Doc.  87-26154  Filed  11-10-87;  8:45  am) 

BILUN6  CODE  7020-02-M 


Ilnvestigation  No.  337-TA-267J 

Initial  Determination  Terminating 
Respondent  on  the  Basis  of 
Settlement  Agreement;  Certain 
Minoxidii  Powder,  Salts  and 
Compositions  for  Use  in  Hair 
Treatment 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice  is  hereby  given  that  the 

Commission  has  received  an  initial 

determination  from  the  presiding  officer 

in  the  above-captioned  investigation 
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terminating  the  following  respondent  on 
the  basis  of  a  tettlement  agreement: 
Future  Marketing  and  Associates.  Inc 


SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U5.C.  1337).  Under  the 
Conmiission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  2, 1967. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconffdential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  durii^  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  VS. 
International  Trade  Commission.  701  E 
Street  NW..  Washington.  DC  20436, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments:  Interested 
persons  may  file  written  comments  with 
the  Commission  concerning  termination 
of  the  aforementioned  respondent.  TTie 
original  and  14  copies  of  all  such 
comments  must  be  fded  with  the 
Secretary  to  the  Commission,  701  E 
Street,  NW..  Washington.  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Conunission. 
telephone  202-523-0176. 

By  order  of  the  Commission. 

Issued:  November  2. 1S87. 
Kennedi  R.  Mason, 
Secretary. 
[FR  Doc.  87-26155  Filed  11-10-87;  8:45  are] 

BIUING  CODE  TOaS-n-M 


Ilnvestigation  No.  337-TA-267] 

Initial  Determination  Terminating 
Respondent  on  the  Basis  Of 
Settlement  Agreement;  Certain 
Minoxidil  Powder,  Salts  and 
Compositions  for  tJse  hi  Hair 
Treatment 

agency:  U.S.  Intemationai  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Professional  Compounding  Centers  of 
America  ("PtXA") 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The 
determination  in  this  matter  was  served 
upon  the  parties  oo  November  2. 1987. 

Copies  of  the  initial  determination,  the 
settlement  agreement  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
Intemationai  Trade  Commission.  701  E 
Street  NW..  Washington,  DC  20436. 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments:  Interested 
persons  may  file  written  comments  with 
the  Conunission  concerning  termination 
of  the  aforementioned  respondent.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street  NW.,  Washington,  DC  20438,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne.  Office  of  the  Secretary, 
U.S.  Intemationai  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 

Issued:  November  2, 1967. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  87-26156  Filed  11-10-87:  8:45  am) 

BILLING  CODE  7«20-(a-M 


[Investigation  Na  337-TA-267] 

Initial  Determination  Terminating 
Respondent  on  the  Basis  of 
Settlement  Agreement,  Certain 
Minoxidil  Powder,  SaiU,  and 
Compositions  for  Use  in  Hair 
Treatment 

agency:  U.S.  Intemationai  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Riahom  Corporation. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  4, 1987. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington.  DC  20436, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  comments.  Interested  persons 
may  file  written  comments  with  the 
Commission  concem  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission,  701  E  Street  NW., 
Washington,  DC  20436,  no  later  than  10 
days  after  publication  of  this  notice  in 
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the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
conHdence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  I 

confidential  treatment  should  be      I 
granted.  The  Commission  will  either 
accept  the  submission  in  conHdence  or 
return  it. 

FOR  RMTHCR  INFORMATION  CONTACT. 
Ruby  ].  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 

Issued:  November  4, 1987. 
Kenneth  R.  Mason. 
Secretary. 

(FR  Doc.  87-26157  Filed  11-10-87;  8:45  am) 
BNXIMG  COM  TMHtt-H 


[Investigation  Na  337-TA-275] 

Change  of  the  Commission 
Investigative  Attorney;  Certain 
Nonwoven  Gas  FHter  Elements 


Before  Paul ).  Luckem.  Administrative  L.aw 
Judge. 

Notice  is  hereby  given  that,  as  of  this 
date.  luan  Cockbum,  Esq.,  of  the  Office 
of  Unfair  Import  Investigations  will  be 
the  Commission  Investigative  Attorney 
in  the  above-cited  investigation  instead 
of  Cheri  M.  Taylor,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  November  2. 1987. 
Respectfully  submitted, 
Arthur  Winabuig, 
Director.  Office  of  Unfair  Import 
Investigations,  TlOEStreet.  NW., 
Washington.  DC  20436. 
|FR  Doc.  87-26158  Filed  11-10-87;  8:45  am] 
aiUJNQ  COOE  7020-02-H 


DEPARTMEMT  OF  JUSTICE  , 

ICIvll  Na  H-M-S79]  I 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Mr  Act;  Dallas-Enfield 
MWs  Property  Inc.  et  al. 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Dallas-Enfietd  Mills  Property, 
Inc..  et  al..  Civil  No.  H-86-a79  (PCD). 
was  lodged  in  the  United  States  District 
Court  for  the  District  of  Connecticut  on 
October  21, 1987. 

The  decree  concerns  alleged 
violations  of  the  National  Emission 
Standard  for  Hazardous  Air  pollutants 


("NESHAP")  for  asbestos,  codified  at  40 
CFR  61.20  et  seq.  (1983),  and  the  Clean 
Air  Act,  42  U.S.C.  7401,  et  seq.,  in 
connection  with  a  removal  and/or 
renovation  project  in  a  building  complex 
in  Enfield,  Connecticut.  The  decree, 
among  other  things,  requires  the 
defendants  to  comply  with  the  Clean  Air 
Act  and  the  asbestos  NESHAP 
regulations.  The  decree  also  requires 
payment  of  a  $31,950  civil  penalty. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General  for  the  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington.  DC  20530,  and 
should  refer  to  the  United  States  v. 
Dallas-Enfield  Mills  Property,  Inc.,  et 
al.,  D.J.  90-5-2-1-959. 

The  decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney. 
Federal  Building.  Room  250,  450  Main 
Street.  Hartford,  Connecticut  06103,  the 
Region  II  Office  of  the  Environmental 
Protection  Agency,  28  Federal  Plaza. 
New  York.  New  York  10278,  and  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1515. 
Ninth  Street  and  Pennsylvania  Avenue. 
NE..  Washington.  DC  20530.  A  copy  of 
the  decree  may  be  obtained  in  person  or 
by  mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice. 

Roger ).  MarzuUa. 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
(FR  Doc.  87-26091  Filed  11-10-78;  8:45  am) 

aOUNG  CODE  441»-01-« 


Antitrust  Division 

[Civil  No.  870462ACK  et  al] 

# 

Competitive  Impact  Statements  and 
Proposed  Consent  Judgments; 
General  Contractors  Association  of 
Hawaii  et  al 

United  States  v.  General  Contractors 
Association  of  Hawaii,  Civil  No.  874e2ACK 
(D.  HI.).  United  States  v.  Gypsum  Drywall 
Contractors  of  Hawaii,  Civil  No.  870463ACK 
(D.  HI.),  United  States  v.  Hawaii  Island 
Contractors'  Association,  Civil  No. 
870464ACK  (D.HI.).  United  States  v.  Mason 
Contractors  Association  of  Hawaii,  Civil  No. 
870465ACK  (D.Hl.).  United  States  v.  Maui 
Contractors  Association.  Civil  No. 
870466ACK  (D.HL).  United  States  v.  Pacific 
Electrical  Contractors  Association,  Civil  No. 
870467 ACK  (D.  HI.),  United  States  v.  Painting 
&  Decorating  Contractors  Association  of 
Hawaii.  Civil  No.  870468ACK  (D.HI.).  United 
States  v.  Plumbing  &  Mechanical  Contractors 


Association  of  Hawaii,  Civil  No.  870469ACK 
(D.HI.),  United  States  v.  Sheet  Metal 
Contractors  Association,  Civil  No.  87040ACK 
(D.  HI.) 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act.  15  U.S.C.  16(a)  and 
(b),  the  United  States  publishes  below 
the  comment  it  received  on  the 
Competitive  Impact  Statement  and 
proposed  Final  Judgment  in  the 
captioned  cases,  filed  in  the  United 
States  District  Court  for  the  District  of 
Hawaii,  together  with  the  response  of 
the  United  States  to  this  comment. 

Copies  of  the  response  and  the  public 
comment  are  available  on  request  for 
inspection  and  copying  in  Room  3233, 
Antitrust  Division,  Department  of 
Justice,  Washington.  DC,  and  for 
inspection  at  the  Office  of  the  Clerk  of 
the  United  States  District  Court  for  the 
District  of  Hawaii,  in  Honolulu. 
Joseph  H.  Wkfanar. 

Director  of  Operations,  Antitrust  Division. 
October  28, 1987. 

Dr.  Stuart  R.  Johnsoa 

133A  Kaiwiki  Road,  Hilo,  Hawaii  96720. 

Re:  Proposed  Final  Judgments  in  United 
States  V.  General  Contractors 
Association  of  Hawaii,  Civil  No. 
870462ACK  (D.HI.),  United  States  v. 
Gypsum  Drywall  Contractors  of  Hawaii, 
Civil  No.  870463ACK  (D.HI,),  United 
States  V.  Hawaii  Island  Contractors' 
Association.  Civil  No.  870464ACK 
(D.HI.),  United  States  v.  Mason 
Contractors  Association  of  Hawaii,  Civil 
No.  870465ACK  (D.HI.),  United  States  v. 
Maui  Contractors  Association,  Civil  No. 
870466ACK  (D.HI.),  United  States  v. 
Pacific  Electrical  Contractors 
Association.  Civil  No.  870487 ACK 
(D.HI.),  United  States  v.  Painting  & 
Decorating  Contractors  Association  of 
Hawaii.  Civil  No.  870468ACK  (D.HI.), 
United  States  v.  Plumbing  B'  Mechanical 
Contractors  Association  of  Hawaii.  Civil 
No.  870469ACK  (D.HI.),  United  States  v. 
Sheet  Metal  Contractors  Association. 
Civil  No.  870470ACK  (D.HI.) 
Dear  Dr.  Johnson:  We  have  received  your 
letter  of  June  30. 1987,  concerning  the 
proposed  final  judgments  listed  above.  You 
object  in  your  letter  that  the  Department  of 
Justice  sought  only  civil  remedies  in 
connection  with  these  cases.  You  also 
question  a  statement  attributed  to  a 
government  attorney  in  a  newspaper  article 
that  these  cases  involved  no  agreement  to  fix 
prices.  Finally,  you  raise  several  points 
unrelated  to  the  subject  of  the  proposed  final 
judgments. 

The  proposed  final  judgments  would 
eliminate  all  of  the  bid  depository  practices 
alleged  to  be  anticompetitive  in  the 
complaints  filed  by  the  United  States.  The 
propriety  of  additional  criminal  prosecution 
for  the  conduct  alleged  in  these  cases  is  an 
issue  of  prosecutorial  discretion  not  relevant 
to  a  proceeding  under  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
S  16(b)-(h).  As  for  the  question  of  how  to 


Federal  Register  /  Vol  52.  No.  218  /  Thursday,  November  12.  1967  /  Nottcet 


Federal  Register  /  Vol.  52.  No.  218  /  Thursday.  November  12.  1987  /  Notices 


43407 


characterize  the  conduct  challenged  in  these 
cases,  it  is  correct  that  the  bid  depository 
practices  at  issue  involved  no  agreements 
among  competitors  as  to  prices  or  other 
contract  terms.  Instead,  the  depository  rules 
under  question:  (1)  restricted  negotiations 
between  general  contractors  and 
subcontractors;  and  (2)  provided  that 
subcontractors  who  filed  bids  with  the 
depository  that  were  substantially  lower  than 
other  bids  were  notified  and  allowed  to 
withdraw  the  bids  before  they  were 
forwarded  to  general  contractors.  Thus,  while 
the  practices  at  issue  in  the  cases  restricted 
competition,  they  did  not  constitute  an 
agreement  to  fix  prices. 
Sincerely  yours, 
Gary  R.  Spratling, 
Chief  San  Francisco  Office. 
Robert  Staahl  and  Robert  Miller, 
Attorneys.  United  States  Justice  Department, 
Antitrust  Division,  450  Golden  Gate 
Avenue,  San  Francisco,  CA,  1/415-558- 
6300. 

Dear  Mr.  Staahl  and  Mr.  Miller.  The 
Honolulu  Advertiser  recently  reported  that 
you  had  settled  bid-curbing  charges  out  of 
court  with  a  group  of  contractors  including 
the  Hawaii  Island  Contractors  Association 
(Pjiclosure  #1).  I  wish  to  object  to  your 
seeking  only  the  civil  remedy. 

The  article  quoted  you  as  saying  that 
"there  was  no  agreement  to  fix  prices."  How 
is  this  plausible? 

The  group  of  people  you  are  dealing  with 
represents  a  hi^ly  intertwined  establishment 
(Enclosure  #2)  which  has  exercised  total 
economic  and  political  control  over  the 
islands  for  more  than  two  decades.  The 
recent  book  Land  and  Power  in  Hawaii  (by 
Cooper  and  Daws,  1985,  p.  12)  notes  that 
"among  those  real  estate  lawyers,  among 
those  groups  of  contractors,  speculators, 
developers  and  landlords,  are  to  be  found  the 
names  of  virtually  the  entire  power  structure 
of  Hawaii  (italics  added)." 

The  same  book  notes  that  business 
magazine  Forbes  claimed  that  these  ".  .  . 
leaders,  led  by  Governor  George  Aryoshi. 
could  compete  with  the  Soviet  Union's 
bureaucrats  in  their  rigid  regimentation  of 
every  facet  of  the  islands'  economic  life"  (p. 
14). 

These  controlling  groups  interlock  strongly, 
sometimes  on  ethnic  grounds:  ".  .  .  in  his  10 
years  in  the  legislature,  Aryoshi  made  43 
office  appointments .  .  .  every  one .  .  .  to  a 
person  widi  a  Japanese  last  name  (p.  399)." 
Also,  see  the  enclosed  articles  on  the 
Japanese  Chamber  of  Commerce  (JCC, 
Enclosures  #3  and  #4). 

Or  the  interlocking  was  among  people  who 
".  .  .  grew  up  in  small,  close-knit  plantation 
communities .  .  .  with  little  social 
stratification"  (p.  245).  As  Maui  judge  Walter 
Shimoda  explained  when  asked  if  he  ought  to 
associate  with  certain  friends  reputedly 
connected  to  the  state's  organized  crime 
syndicate:  "...  I  can't  see  dissociating 
myself.  I  don't  care  what  they  did  (p.  240)." 

Cooper  and  Daws'  book  shows  on  page  248 
the  extent  of  ongoing  associations  among  our 
current  mayor  and  his  high  school  football 
colleagues,  several  of  whom  became  involved 
in  criminal  activities  (Enclosure  #5). 


Recently,  the  ex-governor  tried  to  walk 
through  customs  without  declaring  $30,000 
worth  of  jewelry.  And  he  wasn't  even 
prosecuted.  Our  county  government  is 
currently  under  suit  by  two  citizens  for 
violating  clean  water  standards.  The  Health 
Department  had  failed  to  act  and  the  EPA  is 
now  threatening  them  with  imminent  fines. 

The  article  describing  your  bid-civbing 
charges  to  my  knowledge  was  not  even 
reported  by  the  media  on  this  island,  the 
home  of  the  Hawaii  Island  Contractors 
Association.  The  people  of  the  Big  Island  may 
not  even  know  of  the  delinquency  of  the  Big 
Island  Contractor's  Association. 

Our  elected  officials  and  the  corporations 
which  have  influenced  them  resemble  a 
happy  band  of  scofflaws.  You  are  not  helping 
when  you  infer  that  "there  was  no  agreement 
to  fix  prices."  Do  you  need  more  evidence  of 
agreement  than  the  established  rules  and 
practices,  in  place  and  functioning,  among  a 
variety  of  contractors  associations?  If  you 
can  prosecute,  for  the  sake  of  the  small 
citizens,  do  prosecutel 

Yours  truly. 
Dr.  Stuart  R.  Johnson, 
Science  Educator. 

[FR  Doc.  87-26050  Filed  11-10-87;  8:45  am] 
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Drug  Enforcement  Administration 

Revocation  of  Registration;  David's 
Discount  Drugs,  inc.,  d/b/a  David's 
Discount  Drugs 

On  January  13, 1987.  the 
Administrator  of  the  Eh-ug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  and  Immediate 
Suspension  of  Registration  to  David's 
Discount  Drugs,  Inc.,  d/b/a/  David's 
Discount  Drugs,  of  8324  West  Oakland 
Park  Boulevard,  Sunrise,  Florida, 
seeking  to  revoke  DEA  Certificate  of 
Registration  AD1833559.  and  to  deny 
any  pending  applications  for  renewal  of 
that  registration  as  a  retail  pharmacy. 
The  grounds  for  the  issuance  of  the 
Order  to  Show  Cause  and  Immediate 
Suspension  of  Registration  are  that  the 
pharmacy's  continued  registration  is 
inconsistent  with  the  public  interest,  and 
would  constitute  an  imminent  danger  to 
the  public  health  and  safety  during  the 
pendency  of  administrative  proceedings 
against  the  registration. 

On  January  15. 1987.  the  Order  to 
Show  Cause  was  personnally  served  on 
Jerome  Blatt  R.Ph.,  the  president  and 
registered  pharmacist  of  David's 
Discoimt  Drugs.  Inc.  At  that  time,  DEA 
Investigators  seized  the  pharmacy's 
DEA  Certificate  of  Registration,  unused 
order  forms,  and  controlled  substances, 
pursuant  to  the  immediate  suspension  of 
the  pharmacy's  registration. 

David's  Discount  Drugs,  Inc.,  did  not 
respond  to  the  Order  to  Show  Cause  and 
Immediate  Suspension  of  Registration. 


Based  upon  the  pharmacy's  failure  to 
respond,  the  Administrator  concludes 
that  it  has  waived  its  opportunity  for  a 
hearing  on  the  issues  raised  in  the  Order 
to  Show  Cause,  and  enters  this  final 
order  based  upon  the  information 
contained  in  the  investigative  file  and 
the  record  of  this  proceeding,  pursuant 
to  21  CFR  1301.54(d)  and  1301.54(e). 

The  Administrator  finds  that  on  May 
22, 1987,  subsequent  to  the  issuance  of 
the  Order  to  Show  Cause  and  Immediate 
Suspension  of  Registration,  in  the  United 
States  District  Court  for  the  Southern 
District  of  Florida.  Broward  Division. 
Jerome  Blatt  was  convicted,  after 
entering  a  plea  of  guilty,  of  one  count  of 
violation  of  21  U.S.C.  841(a)(1),  for  the 
illegal  distribution  of  approximately 
65,000  dosage  units  of  Dilaudid  tablets 
from  David's  Discount  Drugs,  Inc. 

The  Drug  Enforcement  Administration 
has  consistently  held  that  the 
registration  of  a  corporate  registrant 
may  be  revoked  upon  a  finding  that  a 
natural  person  who  is  an  owner,  officer, 
or  key  employee,  or  who  has  some 
responsibility  for  the  operation  of  the 
registrant's  controlled  substance 
business,  has  been  convicted  of  a  felony 
offense  relating  to  controlled 
substances.  See  Yazid  M.  Mahdi.  d/b/ 
a/  Cresham  Road  Pharmacy,  Docket 
No.  86-31.  51  FR  27287  (1986);  Ozie  T. 
Faison.     d/b/a/  Smith  Discount  Drugs. 
Docket  No.  85-37.  51  FR  16403  (1986); 
Coolidge  Drugs,  d/b/a/  The 
Apothecary.  50  FR  31785  (1985):  and  KS" 
B  Successors.  Inc.,  Docket  No.  82-15.  49 
FR  34588  (1984).  Such  a  conviction 
provides  the  lawful  grounds  for  the 
revocation  of  a  corporate  registrant's 
registration,  and  for  the  denial  of  any 
pending  applications  for  renewal  of  that 
registration.  21  U.S.C.  824(a)(2)  and 
823(f)(3).  See  also  Daniel  Levine,  t/a 
Gladstone  Pharmacy,  Docket  No.  84-20, 
50  FR  32651  (1985);  AG  Pharmacy.  Inc.. 
Docket  No.  79-12.  45  FR  6868  (1980);  and 
Serling  Drug  Co.,  Docket  No.  74-12.  40 
FR  11918  (1975). 

The  Administrator  finds  that  Mr. 
Blatt's  felony  conviction  relating  to 
controlled  substances  resulted  from  an 
investigation  involving  a  cooperating 
individual  who  claimed  that  for  years  he 
and  other  individuals  purchased  large 
quantities  of  dangerous  controlled 
substances  from  Mr.  Blatt  at  David's 
Discount  Drugs.  Based  upon  that 
information,  on  November  17. 1986,  the 
cooperating  individual,  under  the 
supervision  of  DEA  Special  Agents, 
made  controlled  purchases  of  25  dosage 
imits  of  Percodan  and  100  dosage  units 
each  of  Valium,  Darvon  and  Dalmane 
from  Mr.  Blatt  at  David's  Discount 
Drugs,  for  the  total  of  $100.30.  The 
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cooperating  individual  did  not  provide 
Mr.  Blatt  with  any  controlled  substance 
prescriptions  in  exchange  for  the 
controlled  substances  he  received. 
vOn  December  1, 1987,  the  cooperatiag 
individual  returned  to  David's  Discount 
Drugs  and  was  able  to  make  another 
controlled  purchase  of  100  dosage  units 
each  of  Tylenol  #3.  Valium  and 
Darvocet.  for  the  sum  of  $7aoa  Again, 
the  cooperating  individual  obtained  the 
driigs  ^m  Mr.  Blatt  without  providing 
him  with  any  controlled  substance 
prescriptions. 

On  December  4. 1987,  the  cooperating 
individual  made  a  Hnal  controlled 
purchase  of  100  dosage  units  of 
Percodan  tablets  from  David's  Discount 
Drugs,  for  die  sum  of  $100.00.  As  with 
the  earlier  purchases,  he  was  able  to 
obtain  the  xlrugs  without  providing  Mr. 
Blatt  wit#liny  controlled  substance 
prescriptions. 

On  January  7, 1987,  Jerome  Blatt  was 
arrested  and  charged  with  possession 
with  mtent  to  distribute  controlled 
substances  outside  the  course  of  his 
professional  practice,  in  violation  of  21 
U.S.C.  841(a)(1).  On  the  same  date.  DEA 
Investigators  conducted  an 
accountability  audit  of  the  pharmacy 
records  at  David's  Discount  Drugs,  the 
audit  covered  the  period  from  January  1, 
1986  to  January  7, 1987.  The  audit 
revealed  excessive,  unexplained 
shortages  of  several  Schedule  II 
controlled  substances,  including 
approximately:  65,000  dosage  units  of 
Dilaudid  tablets.  32.000  dosage  units  of 
Percodan  tablets,  11,000  dosage  units  of 
generic  oxycodone  with  aspirin  tablets, 
36.000  dosage  units  of  Percocet  tablets, 
35,000  dosage  units  of  generic 
oxycodone  with  acetaminophen  tablets, 
and  almost  9,000  total  dosage  units  of 
other  Sdiedule  11  controlled  substances. 
In  addition,  David's  Discount  Drugs  was 
ranked  as  the  largest  purchaser  of 
Dilaudid  and  oxycodone  by  a  retail 
pharmacy  in  the  State  of  Florida  for  the 
first  six  ntonths  of  1986. 

On  January  9. 1987,  DEA  Investigators 
interviewed  Jerome  Blatt.  During  the 
interview,  Mr.  Blatt  readily  admitted 
that  for  the  last  two  years  he  had  been 
selling  large  quantities  of  controlled 
substances  to  at  least  four  individuals 
for  other  than  legitimate  medical 
purposes.  In  addition,  he  admitted  that 
he  did  not  receive  any  prescriptions  in 
exchange  for  dispensing  the  controlled 
sustances  to  the  four  individuals. 

The  Administrator  is  entrusted  with 
the  responsibility  of  protecting  the 
public  by  preventing  the  diversion  of 
controlled  substances  from  legitimate 
channels.  In  order  to  uphold  this 
responsibility,  the  Administrator  cannot 
allow  persons  who  are  known  to  divert 


controlled  substances  to  maintain  DEA 
Certificates  of  Registration. 

In  this  instance,  the  Administrator 
determmes  that  Mr.  Blatt  intentionally 
diverted  large  quantities  of  controlled 
substances  for  other  than  a  legitimate 
medical  purpose.  Such  bdiavior  cannot 
be  tolerated  from  a  DEA  registrant 
Therefore,  in  order  to  protect  the  public 
from  further  diversion  of  controlled 
substances,  the  Administrator  concludes 
diat  the  DEA  Certificate  of  Registration 
currently  held  by  David's  Discount 
Drugs,  Inc.  should  be  revoked,  and  that 
any  pending  applications  for  renewal  of 
that  registration  should  be  denied. 

AccordiQgiy,  having  concluded  that 
there  are  lawful  bases  for  the  revocation 
of  the  pharmacy's  registration,  and  for 
the  denial  of  any  pending  application  for 
renewal,  the  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21     , 
U.S.C.  823  and  824  and  28  CFR  0.100(b). 
hereby  orders  that  DEA  Certificate  of 
Registration  AD1833599,  previously 
issued  to  David's  Discount  Drugs,  Inc., 
d/b/a  David's  Discount  Drugs,  be, 
and  it  hereby  is,  revoked.  The 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of  that 
registration  be,  and  they  hereby  are. 
denied. 

This  order  if  effective  November  12. 
1987. 

)ohn  C  Lawn. 
Administrator. 

Dated:  November  5, 1987. 
[FR  Doc.  87-26051  Filed  11-10-67;  8:45  am) 
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Revocation  of  Registration;  R  &  B 
Drug  Center,  Inc^  d/b/a  R  &  B  Drug 
Center,  No.  3 

On  March  6, 1987,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  R  &  B  Drug  Center, 
Inc.,  d/b/a  R  &  B  Drug  Center,  No.  3. 
located  at  1205  East  Shotwell  Street, 
Bainbridge,  Georgia,  seeking  to  revoke 
DEA  Certificate  of  Registration 
AR6074621,  and  to  deny  any  pending 
applications  for  renewal  of  said 
registration.  The  grounds  for  issuing  the 
Order  to  Show  Cause  were  that:  (1)  On 
November  17, 1986,  Winston  Bumum 
Brooks,  one  of  the  principal  owners  of  R 
&  B  Dnig  Center.  Ina,  was  convicted  of 
a  felony  offense  relatuig  to  controlled 
substances;  and  (2)  the  pharmacy's 
continued  registration  is  inconsistent 
with  the  public  interest. 

The  Order  to  Show  Cause  was  sent 
registered  mail  return-receipt  requested, 
to  the  pharmacy's  registered  address. 


The  return-receipt  incficates  that  the 
Order  to  Show  Cause  was  received  on 
March  13, 1987.  There  has  been  no 
response  to  the  Order  to  Show  Cause. 
Based  upon  the  pharmacy's  failure  to 
respond  to  the  Order  to  Show  Cause,  the 
Administrator  condudes  that  the 
opportunity  for  a  hearing  has  been 
waived  in  this  matter,  and  he  enters  this 
fmal  order  based  npon  the  information 
contained  in  the  Investigative  file  and 
the  record  of  this  proceeding,  pursuant 
to  21  CFR  1301.54(d)  and  1301.54(e). 

The  Administrator  finds  that  on 
November  19. 1988.  in  the  United  States 
District  Court  for  the  Middle  District  of 
Georgia,  Thomasville  Division,  Winston 
Bumum  Brock,  one  of  the  principal 
owners  of  R  &  B  Drug  Center,  Inc.,  was 
convicted,  after  entering  a  plea  of  guilty, 
of  one  count  of  unlawfully,  knowingly, 
or  intentionally  furnishing  false  or 
fraudulent  information  in,  or  omitting 
any  material  information  from,  any 
application,  report  record,  or  other 
document  required  to  be  made,  kept,  or 
filed  under  the  Controlled  Substances 
Act  in  violation  of  21  U.S.C. 
841(a)(4)(A);  this  violation  constitutes  a 
felony  conviction  relating  to  controlled 
substances. 

DEA  has  consistenUy  held  that  the 
registration  of  a  corporate  registrant 
may  be  revoked  upon  a  finding  that  a 
natural  person  who  is  an  owner,  officer, 
or  key  employee,  or  who  has  some 
responsibility  for  the  operation  of  the 
registrant's  controlled  substances 
business,  has  been  convicted  of  a  felony 
offense  relating  to  controlled 
substances.  See  YazidM.  Mahdi.  d/b/a 
Gresham  Road  Pharmacy,  Docket  No. 
86-31,  51  FR  27267  (1986);  Ozie  T. 
Faison,  d/b/a  Smith  Discount  Drugs. 
Docket  No.  85-37,  51  FR  16403  (1986); 
Coolidge  Drugs,  Inc.,  d/b/a  The 
Apothecary.  50  FR  31785  (1985);  and  K  » 
B  Successors.  Inc..  Docket  No.  82-15,  49 
FR  34568  (1984).  Such  a  conviction 
provides  a  lawful  basis  for  the 
revocation  of  a  corporate  registrant's 
registration,  and  for  the  denial  of  any 
pending  applications  for  renewal  of  that 
registraUon.  21  U.S.C  824(a)(2)  and 
823(f)(3).  See  also  Daniel  Levine.  t/a 
Gladstone  Pharmacy.  Docket  No.  84-20, 
50  FR  32651  (1985);  AG  Pharmacy.  Inc.. 
Docket  No.  79-12, 45  FR  6868  (1980);  and 
Serling  Drug  Co..  Docket  No.  74-12,  40 
FR  11918  (1975). 

In  addition  to  the  felony  conviction  of 
Mr.  Brock,  the  Administrator  also 
determines  that  R  4  B  Drug  Store,  No.  3 
violated  various  aspects  of  Federal 
controlled  substance  laws  and 
regulations.  On  July  17, 1985,  the 
Georgia  State  Board  of  Pharmacy 
initiated  an  investigation  of  R  4  B  Drug 
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Center,  No.  3,  following  a  citizen 
complaint  that  the  pharmacy  had  been 
filling  numerous  prescriptions  for  a 
single  individual  without  authorization 
from  the  prescribing  physician.  On 
September  4, 1985,  Georgia  Drugs  and 
Narcotics  Agents  interviewed  the 
physician  listed  on  the  prescriptions. 
During  the  interview,  the  physician 
stated  that  he  had  written  one 
prescription  for  30  dosage  units  of  Fastin 
30  mg.  and  one  prescription  for  30 
dosage  units  of  Fiorinal  for  the 
individual,  but  he  denied  authorizing 
any  other  prescriptions  or  refills  for  that 
individual.  On  that  date,  the  Georgia 
Drugs  and  Narcotics  Agents  visited  R  4 
B  Drug  Center,  No.  3  to  question 
Winston  Brock,  the  registered 
pharmacist  about  controlled  substances 
dispensed  to  the  individual,  and  to 
review  the  pharmacy's  dispensing 
records.  The  records  revealed  that  the 
pharmacy  dispensed  810  dosage  units  of 
Fiorinal  capsules  and  330  dosage  units 
of  Fastin  capsules  to  the  individual 
during  1985.  All  of  the  pharmacy  records 
Ijjted  the  physician  who  issued  the  two 
original  non-refillable  prescriptions  as 
the  prescribing  physician  on  all 
subsequent  prescription  orders.  Mr. 
Brock  gave  no  explanation  as  to  why  he 
dispensed  the  large  quantities  of  Fiomal 
and  Fastin  to  one  individual  without 
receiving  authorization  from  the 
physician. 

On  September  24, 1985,  Georgia  Drugs 
and  Narcotics  Agents  conducted  an 
accountability  audit  of  22  controlled 
substances  in  the  pharmacy  for  the 
period  from  January  1, 1985  to 
September  24, 1985.  The  audit  revealed 
either  unexplained  overages  or 
shortages  of  each  drug  audited.  In 
addition,  the  audit  revealed  numerous 
instances  in  which  individual  controlled 
substance  prescriptions  were  illegally 
refilled  anywhere  from  10  to  83  times 
each. 

The  Administrator  also  fmds  that  on 
November  10. 1986,  Winston  Brock 
surrendered  his  Georgia  State 
pharmacist  license  to  the  teorgia  Board 
of  Pharmacy.  The  surrender  was 
accepted  by  the  Board  on  November  12. 
1986. 

The  pharmacy's  controlled  substance 
handling  and  recordkeeping  practices, 
coupled  with  the  felony  conviction  of  its 
owner  and  registered  pharmacist, 
illustrate  the  pharmacy's  disregard  for 
Federal  and  State  controlled  substance 
laws  and  regulations.  These  numerous 
violations  of  Federal  and  State 
controlled  substance  laws  support  the 
contention  that  the  pharmacy's 
continued  registration  would  be 
inconsistent  with  the  public  interest 


Therefore,  based  upon  Winston 
Brock's  felony  conviction  relating  to 
controlled  substances,  and  the 
pharmacy's  numerous  violations  of 
Federal  and  State  controlled  substance 
laws  and  regulations,  the  Administrator 
concludes  that  revocation  of  this 
pharmacy's  registration  is  the  only 
appropriate  sanction  which  will 
adequately  protect  the  public  interest 

Accordingly,  having  concluded  that 
there  are  lawful  bases  for  the  revocation 
of  the  pharmacy's  registration,  and  the 
denial  of  any  pending  applications  for 
renewal,  the  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824  and  28  CFR  0.100(b). 
hereby  orders  that  DEA  CerUficate  of 
Registration  AR6074621,  previously 
issued  to  R  4  B  Drug  Center.  Inc..  d/b/a 
R  4  B  Drug  Center.  No.  3,  be.  and  it 
hereby  is,  revoked.  The  Administrator 
further  orders  that  any  pending 
applications  for  renewal,  be,  and  they 
hereby  are,  denied. 

This  order  is  effective  December  14, 
1987. 

Dated:  November  5, 1987. 
John  C  Lawn, 
Administrator. 
[FR  Doc.  87-26052  Filed  11-10-87;  8:45  am) 

BILLING  COOE  4410-0»-«l 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Interdisciplinary  /Vrts 
Projects  Section)  to  the  National  Council 
en  the  Arts  will  be  held  on  November 
30. 1987-December  2, 1987.  from  9:00 
a.m.-7:00  p.m.,  December  3-4, 1987,  from 
9:00  a.m.-6:00  p.m.  and  on  December  5. 
1987,  from  9:00  a.m.-5:30  p.m.  in  room 
716  of  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  5. 1987  from 
9:30  a.m.-12:00  p.m.  The  topics  for 
discussion  will  include  guidelines,  five- 
year  plan,  and  initiative  for  inter- 
disciplinary artists. 

The  remaining  sessions  of  this 
meeting  on  November  30, 1987- 
December  2. 1987,  from  9:00  a.m.-7:00 
p.m.,  December  3-4, 1987,  from  9:00 
a.m.-6:00  p.m.  and  on  December  5, 1987. 
from  9:00  a.m.-9:30  a.m.-l:00  p.m.-5:30 
p.m.  are  for  the  purpose  of  review, 
discussion,  evaluation  and 


recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washmgton, 
DC  20508.  or  call  202/682-5433. 
Yvonne  M.  Sabine. 
Acting  Director,  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
November  5, 1987. 
(FR  Doc.  87-26097  Filed  11-10-87;  8:45  am| 

BILUNO  COOE  7S37-01-«I 


Media  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Challenger  III  Section) 
to  the  National  Council  of  the  Arts  will 
be  held  on  November  23, 1987,  from  9:30 
a.m.-4:00  p.m.  in  room  716  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
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Endowment  for  the  Arts.  Washington, 
DC  20608.  or  call  (202)  682-5433. 
YvoBM  M.  Sabins. 

Acting  Diredor.  CouncH  and  Panel  Operation. 

NaUottolEudomrmentfortheAHa. 

November  9, 1987. 

{FR  Doc  87-28057  FQed  11-10-87;  8:45  am) 

MJJMG  COOC  7SI7-01-II 


NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrences  for  First 
Qinrtar  CY 1M7;  Dissemination  of 
Information 


Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as  amended 
requires  the  NRC  to  disseminate 
information  on  abnormal  occurrences 
(i.e..  unscheduled  incidents  or  events 
which  the  Commission  determines  are 
significant  from  the  standpoint  of  pubUc 
health  and  safety).  The  following 
incidents  at  NRC  licensees  were 
determined  to  be  abnormal  occurrences 
(AOs)  using  the  criteria  published  ia  the 
Federal  Register  on  February  24. 1977 
(42  FR  10950).  These  abnormal         i 
occurrences  are  described  below,    | 
together  with  the  remedial  actions 
taken.  These  events  are  also  being 
inchided  in  NUREG-0090,  Vol.  10.  No.  1 
("Report  to  Congress  on  Abnormal 
Occurrences:  January-March  1967"). 
This  report  will  be  available  in  the 
NRCs  PubUc  Document  Room,  1717  H 
Street.  NW.  Washington.  DC  about  three 
weeks  after  the  publication  date  of  this 
Federal  Register  Notice. 

Nudear  Power  Plants 

AO  87-1  NRC  Order  Suspends  Power 
Operations  of  Peach  Botton  Facility  Due 
to  Inattentjveness  of  the  Control  Room 
Staff 

One  of  the  AO  examples  notes  that  a 
major  deficiency  in  operation  having 
safety  impUcations  requiring  immediate 
remedial  action  can  be  considered  an 
abnormal  occiurence.  In  addition, 
another  AO  example  notes  that  a  major 
deficiency  in  management  or  procedural 
controls  in  major  areas  can  be 
considered  an  abnormal  occurrence. 

Date  and  place— On  March  31, 1987, 
the  NRC  issued  an  Order  Suspending 
Power  Operation  and  Order  to  Show 
Cause  (E^ctive  Immediately)  to 
Philadelphia  Electric  Company  (the 
licensee).  The  Order  directed  the 
licensee  to  place  Peach  Botton  Unit  3 
(operating  at  about  100%  power  at  the 
time)  in  cold  shutdown  (Unit  2  was 
already  in  cold  shutdown  for  refueling] 
and  maintain  both  Units  in  cold 
shutdown  pending  further  Order. 


Peach  Botton  Units  2  and  3  are 
Genersd  Electric-designed  BWR/4 
boiling  water  reactors  located  in  Yoric 
County,  Pennsylvania. 

Nature  and  probable  consequences — 
The  Order  was  based  on  the  fact  that  at 
times  during  various  shifts  one  or  more 
of  the  Peach  Bottom  operations  control 
room  staff  (including  licensed  operators, 
senior  hcensed  operators,  and  shift 
supervisors)  have  for  at  least  the  past 
five  months  periodically  slept  or  have 
been  otherwise  inattentive  to  Ucensed 
duties.  In  addition,  plant  management 
either  knew  or  condoned  this 
inattentrveness,  or  should  have  known 
of  these  facts,  and  either  took  no  action 
or  inadequate  action  to  correct  this 
situation.  Prior  NRC  inspections  have 
identified  other  instances  of  inattention 
to  duty  or  failure  to  adhere  to 
procedures  on  the  part  of  licensed 
operators  in  the  control  room  at  Peach 
Bottom.  Details  of  the  events  which  led 
to  issuance  of  the  Order  are  as  follows. 
On  June  10, 1985,  diuing  the  11:00  p.m. 
to  7:00  a.m.  shift,  an  NRC  inspector  was 
present  in  the  Unit  3  control  room  and 
observed  an  on-duty  Unit  3  reactor 
operator  sitting  in  a  chair  at  the  Unit  3 
reactor  control  panel  with  his  eyes 
closed  and  his  head  tilted  back, 
apparently  asleep  or  otherwise 
inattentive  to  his  duties.  In  response  to 
this  charge  the  licensed  operator  denied 
being  asleep  and  indicated  he  was 
enticing  the  NRC  inspector  to  beheve  he 
was  asleep;  this  demonstrated  poor 
judgment  and  a  negative  attitude  toward 
safety.  An  Enforcement  Conference  was 
held  with  the  licensee  concerning  this 
matter  on  June  21. 1985. 

On  June  0, 1988.  the  NRC  issued  its 
Systematic  Assessment  of  Licensee 
Performance  (SALP)  report  for  the 
period  April  1, 1985  through  January  31. 
1988.  This  report  concluded  that 
management  involvement  and 
effectiveness  toward  improving 
operating  activities  was  not  evident. 
Indications  of  the  lack  of  adequate 
management  involvement  included:  ptfor 
dissemination  of  management  goals  and 
policies:  poor  communications  between 
different  departments  and  divisions;  and 
a  focus  on  compliance  rather  than 
acknowledgement  and  correction  of  the 
root  causes  of  problems.  Further,  the 
report  concluded  there  was  a 
complacent  attitude  toward  procedural 
compliance  in  plant  operations. 

On  June  9, 1986.  the  NRC  issued  a 
Notice  of  Violation  and  Proposed 
$20a000  Civil  Penalty  for  several 
violations  that  resulted  from  numerous 
personnel  errors  by  several  licensed 
operators,  including  the  Shift  Supervisor 
and  Shift  Superintendent,  both  of  whom 
are  licensed  senior  reactor  operators. 


and  two  licensed  reactor  operators. 
These  personnel  errors  involving 
improper  out  of  sequence  control  rod 
withdrawal  by  four  Kcensed  individuals 
and  associated  violations,  indicated  a 
pattern  of  inattention  to  detail,  failure  to 
adhere  to  procedural  requirements,  and 
a  generally  complacent  attitude  by  the 
operations  staff  toward  performance  of 
their  duties  at  Peach  Bottom.  This  event 
was  reported  as  abnormal  occurrence 
AO  86-8  ("Out  of  Sequence  Control  Rod 
Withdrawal")  in  NUREG-0090.  Vol.  9. 
No.  2  ("Report  to  Congress  on  Abnormal 
Occurrences:  April-June  1986"). 

During  the  period  from  June  18, 1986  to 
July  3. 1988.  ten  members  of  a  Region  I 
team  conducted  a  special  diagnostic 
safety  inspection  of  operational  and 
other  activities  at  the  Peach  Botton 
facility.  The  objective  of  the  inspection 
was  to  gain  a  more  complete 
understanding  of  the  underlying  reasons 
for  the  poor  performance  described  in 
the  June  1988  SALP  Report  Although  the 
inspection  found  no  evidence  that  the 
plant  was  being  operated  unsafely,  the 
results  confirmed  the  conclusions 
reached  in  the  June  1988  SALP  report 
regarding  the  need  for  improved  licensee 
performance  at  Peach  Bottom. 

In  addition  to  the  above,  there  had   t 
been  three  previous  dvil  penalties       * 
issued  (on  March  29. 1983;  June  13. 1983; 
and  Jime  18. 1984)  for  violations 
resulting  from  personnel  errors.  In 
general,  the  enforcement  history  at 
Peach  Botton  regarding  adherence  to 
procedures  and  attention  to  duty  has 
been  poor.  1 

On  March  24. 1987.  NRC  Regional  I 
received  information  that  control  room 
operators  at  Peach  Botton  had  been 
observed  sleeping  while  on  duty  in  the 
control  room  and  were  otherwise 
inattentive  to  their  license  obligations. 
The  informaHon  also  indicated  that  this 
conduct  on  the  part  of  operators  was 
pervasive  and  had  been  occurring  for 
some  time,  and  that  shift  supervision 
had  knowledge  of  this  situation.  On 
March  24. 1987.  in  response  to  this 
information,  NRC  initiated:  (1)  24  hour 
inspection  coverage  of  the  Peach  Bottom 
control  room  and  (2)  a  special  safety 
investigation  of  licensed  activities.  The 
NRC  investigation,  which  is  still 
ongoing,  to  date  has  established: 

1.  At  times  during  various  shifts,  in 
particular  the  11«0  p.m.  to  7:00  a.m. 
shift,  one  or  more  of  the  Peach  Bottom 
operations  control  room  staff  (including 
licensed  operators,  senior  licensed 
operators  and  shift  supervision)  have  foi 
at  least  the  past  five  months  periodically 
slept  or  have  been  otherwise  inattentive 
to  licensed  duties. 
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2.  Management  at  the  Shift 
Supervisor  and  Shift  Superintendent 
level  have  either  known  and  condoned 
the  facts  set  forth  in  Item  1  above,  or 
should  have  known  of  these  facts. 

3.  Plant  management  above  the  shift 
superintendent  position  either  knew  or 
should  have  known  the  facts  set  forth  in 
Item  1  above  and  either  took  no  action 
or  inadequate  action  to  correct  this 
situation. 

NRC  regulations  prohibit  sleeping  or 
otherwise  inattentive  operators  in  die 
control  room.  Under  10  CFR  Part  50, 
Appendix  B,  the  licensee  must  have  and 
implement  procedures  to  ensure  that 
activities  affecting  quality,  including 
operations  of  the  faciUty.  are 
satisfactorily  accompli^ed.  The  Peach 
Botton  quality  assurance  program  failed 
to  identify  these  conditions  adverse  to 
safety.  These  cooditicms  constituted  a 
hazard  to  the  safe  operations  of  the 
facility. 

The  NRC  expects  licensees  to 
maintain  high  standards  of  control  room 
professionalism.  NRC  licensed  operators 
in  the  control  rooms  at  nuclear  power 
plants  are  resptmsible  for  assuring  that 
the  facility  is  operated  safdy  and  within 
the  requirements  of  the  facility's  license, 
technical  specifications,  regulations,  and 
orders  of  the  NRC  To  be  able  to  carry 
out  these  highly  in^ortant 
responsibiUties.  reactor  operators  must 
give  their  full  attention  to  the  condition 
of  the  plant  at  all  times.  Operators  must 
be  alert  to  ensure  that  the  plant  is 
operating  safely  and  must  be  capable  of 
taking  timely  action  in  response  to  plant 
conditions.  AU  control  room  business 
must  be  conducted  in  such  a  way  that 
neither  control  room  operator 
attentivenesa  nor  the  professional 
atmosphere  will  be  compromised. 
Sleeping  while  on  duty  in  the  control 
room  demonstrates  a  total  dinegard  for 
performing  licensed  duties  and  a  lack  of 
appreciation  for  what  those  duties 
entail. 

In  light  of  the  above,  it  was  ai^arent 
that  the  Ucensee,  through  its 
enforcement  history  and  from  what  had 
been  developed  by  the  ongoing 
investigation,  knew  or  should  have 
known  of  the  unwillin^Msa  m  inabihty 
of  its  operations  staff  to  comply  with 
Commission  requirements,  and  had  been 
unable  to  implement  effective  corrective 
action.  Consequently,  the  NRC  lacked 
reasonable  assurance  that  the  facility 
would  be  operated  in  a  manner  to 
assure  that  the  health  and  safety  of  the 
public  would  be  protected  and  therefore 
determined  that  the  public  health,  safety 
and  interest  required  that  the  licensee 
place  and  maintain  its  units  in  cold 
shutdown. 
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Cause  or  causes — ^Tbere  are  several 
factors  which  contributed  to  this  event 
The  licensed  operators  failed  to  execute 
their  duties  in  a  responsible  manner 
which  indicates  an  apparent  lack  of 
appreciation  of  the  safety  significance  of 
those  duties.  Plant  management  failed  to 
take  adequate  actions  to  identify  or 
correct  the  problem.  Also,  the  Peach 
Botton  Quality  Assurance  program  was 
ineffective  in  identifying  this  issue 
which  had  significant  safety 
implications. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — A  final  recovery  action  is 
currently  being  formulated  by  the 
licensee;  however,  the  following  actions 
have  already  been  taken: 

(1)  Plant  management  changes  have 
occurred  including  the  replacement  of 
the  Plant  Manager  and  the  Operations 
Engineer. 

(2)  The  Management  Analysis 
Company  (MAC)  was  retained  to  assist 
in  the  investigation  and  advise  the 
licensee  on  the  development  of  a 
recovery  plan.  MAC  is  advising  an  in- 
house  review  organization  headed  by 
the  President  and  Chief  Operations 
Officer  of  the  hcensee  and  will  focus  on 
a  root  cause  evaluation. 

(3)  A  ccmunfttee  of  outside  directors 
from  the  licensee's  Board  of  Directors 
was  formed  to  review  the  results  of  the 
investigation.  Admiral  Eugene  P. 
Wilkinson.  Past  President  of  the 
Institute  of  Nuclear  Power  Operations 
(INPO),  will  serve  as  a  constiHant  to  this 
committee. 

(4)  INPO  has  agreed  to  provide  an 
assistance  team  of  professional  nuclear 
industry  personnd  to  perform  an 
independent  analysis  of  Peach  Bottom 
operations. 

NRC— The  HRC  Order  dated  March 
31. 1987  specified  the  following: 

(1)  The  hcensee  was  required  within 
36  hours  from  receipt  of  the  Order  to 
shut  down  Unit  3  and  place  the  Unit  in 
the  cold  condition  (reactor  coolant 
temperature  equal  to  or  less  than  212*F} 
and  maintain  both  Units  in  the  cold 
conditicm  with  the  reactor  mode  switch 
either  in  die  refueling  or  shutdown  n>ode 
pending  further  order. 

(2)  The  hcensee  was  required  to 
provide  to  the  Administrator  of  Region  I 
within  seven  days  of  the  Order  a 
description  of  the  actions  the  licensee 
planned  to  take  to  provide  assurance 
that  the  facility  would  comply  with  all 
requirements,  including  station 
procedures  while  in  a  cold  condition. 

(3)  Before  the  licensee  proposed  to 
operate  either  Unit  2  or  Unit  3  above  a 
cold  condition,  the  licensee  will  be 
required  to  provide  to  the  Administrator 
of  Regicm  I.  for  his  approval,  a  detailed 


and  comprehensive  plan  and  schedule  to 
accomplish  the  plan  to  assure  that  the 
facility  will  safely  operate  and  comply 
with  all  requirements  including  station 
procedures. 

The  NRC  Region  I  office  is  continuing 
to  monitor  the  actions  being  taken  by 
the  licensee  as  a  result  of  the  Order. 
Several  meetings  have  been  held  during 
which  the  licensee  briefed  Region  I 
management  on  the  status  of  their 
investigations.  One  specific  item  of 
discussion  was  actions  to  be  taken  to 
ensure  that  reloading  of  fuel  into  Unit  2 
could  be  accomplished  in  a  safe  manner. 

NRC  Information  Notice  No.  87-21 
("Shutdown  Order  Issued  Because 
Licensed  Operators  Asleep  While  on 
Duty")  was  issued  on  May  11. 1987  to  all 
licensees  to  inform  them  of  the  Peach 
Bottom  event  and  to  again  emphasize 
the  NRCs  position  that  operator 
attentiveness  is  a  vital  element  in  the 
safe  operation  of  a  nuclear  power  plant. 

Other  NRC  Licensees  (Industrial 
Radiographers,  Medical  Institutions. 
Industrial  Users,  Etc.) 

AO  87-2  Diagnostic  Medical 
Misadministration 

The  general  AO  criterion  notes  that 
an  event  involving  a  moderate  or  more 
severe  impact  on  pubhc  health  or  safety 
can  be  considered  an  abnormal 
occurrence. 

Date  and  place — In  a  January  6. 1987 
letter.  Allegheny  Valley  HospitaL 
Natrona  Heights.  Pennsylvania,  notified 
NRC  Region  I  that  on  November  21. 
1986,  a  patient  received  an  intravenous 
dose  of  100  millicuries  of  technetium- 
99m  rather  than  the  prescribed  dose  of 
20  millicuries. 

Nature  and  probable  consequences — 
On  November  21. 1986.  a  technologist 
prepared  a  20  millicurie  syringe  of 
technetium-99m  to  be  used  for  a  brain 
scan. The  syringe  was  properly  labeled. 
The  technologist,  while  waiting  for  the 
brain  scan  patient  to  arrive,  prepared  a 
syringe  of  100  millicuries  of  technetium- 
99m  to  be  used  in  preparing  multiple 
doses  of  another  radiopharmaceutical. 

As  she  completed  preparation  of  the 
100  millicurie  syringe,  the  telephone 
rang  and  she  put  down  the  100  millicurie 
syringe.  While  the  technologist  was  on 
the  telephone,  the  brain  scan  patient 
arrived.  As  soon  as  the  telephone  call 
was  finished,  the  technician  mistakenly 
grabbed  the  syringe  containing  100 
millicuries  and  injected  the  patient.  As  a 
result,  the  patient  received  five  times  the 
prescribed  dose  of  the 
radiopharmaceutical. 

Estimated  doses  to  various  organs  of 
the  patient  are:  stomach  wall.  25  rads;     ' 
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thyroid,  13  rads;  intestinal  wall,  6-7 
rads:  and  bladder  wall,  5  rads.  These 
doses  are  about  five  times  those  which 
would  have  been  expected  had  the 
prescribed  doses  been  administered. 
The  Nuclear  Medicine  physician 
examined  the  patient  and  decided  that 
there  was  no  adverse  effect  on  the 
patient  and  that  no  action  regarding 
patient  care  was  needed. 

Cause  or  causes — The  cause  was  due 
to  human  error  by  the  technologist. 

Actions  Taken  to  Prevent  Recurrence. 

Licensee — ^The  licensee  concludes 
that  a  cause  of  the  misadministration 
was  that  the  technologist  was  rushed 
and  doing  too  many  duties  at  once.  As  a 
result,  the  Ucensee  states  that  it  is 
committed  to  reorganizing  the 
scheduling  responsibilities  for  nuclear 
medicine  personnel.  However,  the 
corrective  actions  described  are  not 
sufficiently  specific  and  have  not  yet 
been  implemented. 

A/HC— The  licensee's  corrective 
actions  were  reviewed  by  Region  I 
during  an  inspection  on  February  4, 
1987.  Region  I  has  requested  that  the 
licensee  described  and  take  more 
comprehensive  and  specific  corrective 
actions. 

AO  87-3  Diagnostic  Medical 
Misadministration 

The  general  AO  criterion  notes  that 
an  event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal      | 
occurrence. 

Date  and  place — On  January  21, 1987, 
NRC  Region  FV  was  notified  by  St. 
Anthony  Hospital,  Oklahoma  City, 
Oklahoma,  that  on  January  12, 1987,  a  15 
year  old  female  was  administered  400 
microcuries  of  1-131  rather  than  the 
prescribed  dose  of  400  microcuries  of  I- 
123.  resulting  in  a  thyroid  dose  of  about 
1490  rads. 

Nature  and  probable  consequences — 
The  patient  had  been  scheduled  for  a 
diagnostic  thyroid  update  study.  Hie 
diagnostic  procedure  called  for  400 
microcuries  of  1-123  in  capsule  form  to 
be  administered  orally.  Four  capsules 
(100  microcuries  each)  had  been  ordered 
by  telephone  form  the  University  of 
Oklahoma  Regional  Nuclear  Pharmacy. 
The  technologist  who  placed  the  order 
maintained  that  the  proper  isotope  and 
dose  had  been  ordered,  although  no 
record  of  the  phone  order  was  made. 
When  the  dose  was  delivered  on 
January  12, 1987,  the  package  was 
correctly  labelled  as  0.40  millicurie  of  I- 
131  capsules.  However,  not  checking  the 
label,  and  assuming  the  capsules  were  I- 
123,  the  technologist  assayed  the  dose  in 


the  calibrator  using  the  1-123  window. 
The  dose  calibrator  purportedly  assayed 
about  340  microcuries  which, 
considering  decay,  would  be  expected 
for  four  capsules  of  1-123. 

Again,  without  checking  the  label,  the 
1-131  capsules  were  administered  to  the 
patient.  The  scan  was  performed  the 
next  day  and  the  scatter  observed 
indicated  that  the  isotope  was  1-131 
rather  than  1-123. 

The  licensee  calculated  the  thyroid 
dose  to  be  about  1490  rads  (for  a  20 
gram  thyroid)  while  the  prescribed  1-123 
would  have  yielded  a  thyroid  dose  of    ■ 
about  21  rads.  The  licensee  concluded 
that  the  amount  of  radioactivity 
administered  was  not  dangerous. 

Cause  or  causes — The  root  cause  was 
the  licensee's  failure  to  properly  check  ■ 
the  dose  label  with  the  prescribed  dose. 

Actions  taken  to  prevent  recurrence 

Licensee — ^The  licensee's  corrective 
actions  were  to  revise  procedures  to 
require  all  1-123  and  1-131  doses  be 
assayed  in  the  dose  calibrator  at  both 
the  1-123  and  1-131  settings.  If  the  ratios 
and  indicated  doses  are  not  compatible, 
the  licensee  will  recheck  with  the 
nuclear  pharmacy  as  to  what  isotope 
and  dosage  had  been  sent.  Additionally, 
if  any  doubt  exists  as  to  the  proper 
isotope  or  dosage,  the  Radiation  Safety 
Officer  is  to  be  consulted  before 
proceeding. 

NRC — Upon  being  notified  of  the 
event,  NRC  Region  IV  requested 
additional  information;  this  was 
received  on  February  17, 1987.  Region  IV 
conducted  a  follow-up  inspection  on 
March  27, 1987,  to  obtain  additional 
information  and  to  review  proposed 
corrective  actions.  NRC  concluded  that 
the  root  cause  of  this  event  was  as 
described  above.  The  licensee's 
corrective  action  was  deemed 
appropriate. 

Evaluations  by  two  NRC  medical 
consultants  indicate  that  while  the 
administered  dose  was  well  below  the 
threshold  for  observing  acute  effects, 
there  would  be  a  small  increased  risk  of 
reduction  in  thyroid  function,  and  a 
small  increased  risk  of  latent  thyroid 
cancer. 

AO  87-4  Diagnostic  Medical 
Misadministration 

The  general  AO  criterion  notes  that 
an  event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrence. 

Date  and  place — In  a  letter  dated 
March  2, 1987,  the  NRC  received  written 
notification  that  on  February  19, 1987  a 
patient  referred  to  the  Nuclear  Medicine 


Department  of  the  University  of 
Massachusetts  Medical  Center  in 
Worchester,  Massachusetts,  received  a 
5.5  millicurie  dose  of  iodine-131  rather 
than  the  prescribed  5.0  microcuries. 

Nature  and  probable  consequences — 
The  misadministration  was  discovered 
during  a  routine  review  of  the  doses 
administered  the  previous  day.  A  review 
of  the  event  by  the  licensee's  Radiation 
Safety  Officer  showed  no  defects  in  the 
system  used  to  order,  prepare,  or 
administer  radiopharmaceuticals  in 
Nuclear  Medicine.  The  patient's 
physician  clearly  requested  a  24  hour 
uptake  study  using  iodine-131.  Although 
iodine-123  is  routinely  used  for  uptake 
studies,  iodine-131  was  prescribed  for 
the  convenience  of  the  patient.  A 
procedure  which  includes  the 
appropriate  dose  range  is  available  in 
the  hospital's  Procedure  Manual; 
however,  because  of  a  human  error,  the 
nuclear  medicine  technologist  failed  to 
follow  the  established  procedure. 

Based  upon  the  24  hour  uptake  and 
the  measured  effective  half-life,  the 
licensee  estimated  that  the  radiation 
dose  to  the  patient's  thyroid  was  730 
rads  and  the  total  body  dose  was  1.7 
rads.  The  effect  on  the  thyroid,  if  any, 
would  be  of  no  importance  because 
prior  to  the  event,  the  patient  was 
scheduled  for  a  thyroidectomy  to  be 
performed  in  March. 

The  licensee  has  advised  the  NRC 
that  no  adverse  effects  have  been  noted 
nor  are  any  anticipated  as  a  result  of  the 
misadministration. 

Cause  or  causes— The  cause  was  due 
to  human  error  by  a  nuclear  medicine 
technologist. 

Action  Taken  to  Prevent  Recurrence 

Licensee — ^The  records  of  the 
preparation  of  each  patient  dose  of 
iodine-131,  diagnostic  or  therapeutic, 
will  be  reviewed  and  countersigned  by 
the  Chief  Nuclear  Medicine  Technologist 
or  the  Clinical  Director  of  Nuclear 
Medicine  prior  to  adminiotering  the  dose 
to  the  patient.  The  technologist  involved 
in  the  event  was  cautioned  to  be  more 
careful  in  the  future. 

NRC— The  incident  is  being  reviewed 
by  an  NRC  medicine  consultant. 

AO  87-5  Significant  Breakdown  in 
Management  Oversight  and  Control  of 
Radiation  Safety  Program  at  Two  of  a 
Licensee 's  Irradiator  Facilities 

One  of  the  AO  examples  notes  that  a 
major  deHciency  in  management  or 
procedural  controls  in  major  areas  can 
be  considered  an  abnormal  occurrence. 

Date  and  place— <in  March  17, 1987, 
the  NRC  issued  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
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Penalty  in  the  amount  of  $10,000  to 
Radiation  Sterilizers,  bic  of  Menio  Park, 
California.  The  proposed  fine  represents 
a  100%  escalation  for  violatiom  found  at 
the  licensee's  irradiator  facilities  in 
Schaurabnrg.  Illinois  and  Westerville, 
Ohio.  Some  of  the  vicdatiora  related  to 
unsafe  practices  which  could  have 
resulted  in  seriotts  overexpomires  of 
licensee  personnel. 

Nature  and  probable  conMeqaences — 
On  January  14. 1987  and  January  27, 
1987,  unannounced,  routine  safety 
inspections  were  perfcwned  by  the  NRC 
at  the  licensee's  Sehaumburg  and 
Westerville  facilities.  The  licensee  uses 
scaled  sources  in  pool  type  irradiators 
to  sterilize  medical  product*.  At  the  time 
of  the  inspections,  the  Sehaumburg 
facility  possessed  about  ZS  niUion 
curies  of  colbah-€0  and  the  Westerville 
irradiator  was  loaded  with  8.4  million 
curies  of  cesium-137. 

During  the  inspections  at  the  two 
facilities,  the  NRC  inspectors  identified 
numerous  violations  of  NRC 
requirements,  including:  (1)  Failure  to 
test  smoke  and  temperature  alarms  at 
required  intervalr.  (2)  faihire  to  maintain 
an  operable  warning  beacon  in  the  maze 
entrance  to  the  gamma  celh  (3)  failure  to 
maintain  an  operable  access  barrier  to 
the  gamma  cell,  a  sitnaticm  which  could 
lead  to  accidental  persoonel  eniry,  (4) 
failure  to  maintain  operable  control 
panel  water  level  indication  and  an 
operable  system  to  detect  and  ^ut 
down  the  kradiator  in  the  event  of 
source  storage  pool  excessive  water 
loss;  (5)  failure  to  make  a  thorou^ 
visual  check  of  the  entire  gamma  cell 
before  exposing  the  source;  (6)  failure  to 
use  personal  identification  tags  for 
access  control  as  required;  (7)  failure  to 
maintain  a  seismic  detector  in  an 
operable  condition,  and  (8)  failure  to 
post  an  emergency  telephone  call  list  in 
the  control  room.  (As  discussed  further 
below.  Items  (3)  and  (7)  were  later 
deleted  from  the  list  of  violations,  and 
the  civil  penalty  reduced  accordingly.] 

Two  of  the  violations  at  the 
Sehaumburg  facility  {i.e.,  failure  to  test 
the  gamma  cell  smoke  and  temperature 
alarms  and  failure  to  maintain  an 
operable  warning  beacon  at  the 
entrance  to  the  irradiator  area)  were 
repeat  violations  which  had  been 
previously  identified  during  an 
inspection  in  March  1985. 

Following  each  of  the  mspections. 
Region  III  sent  a  Confirmatory  Action 
Letter  to  the  Hcensee  confirming 
corrective  actions  which  eitfier  had 
already  been  taken,  or  were  to  be  taken 
by  the  licensee.  The  Confirmatory 
Action  Letters  were  issued  on  January 
16, 1987  and  February  4. 19187,  for  the 
Sehaumburg  facility  and  Westerville 


facihty,  respectively.  On  February  12, 
1987,  NRC  Region  in  forwarded  the 
inspection  findings  to  the  h'censee. 

While  there  were  no  actual  instances 
of  licensee  personnel  receiving  radiation 
exposures  as  a  result  of  the  violations 
found,  the  unsafe  practices  subjected 
the  personnel  to  an  unncessary 
increased  risk  of  such  exposures. 

Cause  or  causes — ^The  causes  of  the 
violations  were  generally  attributed  to  a 
breakdown  in  the  management  control 
and  oversight  of  die  radiation  safety 
program  at  the  two  facilities.  Equipment 
was  not  properly  maintained  and  safety 
procedures  were  not  consistently 
followed. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  has  repaired 
the  affected  equipment,  revised  its 
operating  procedures,  and  retrained  its 
personnel  to  assure  compliance  with  the 
NRC  regulations. 

NRC— As  previously  mentioned,  on 
March  17, 1987.  the  NRC  forwarded  to 
the  licensee  a  Notice  of  Violation  and 
Proposed  Impoeibon  of  Civil  Penalty  m 
the  amount  of  $10i,000  for  the  violations 
found.  The  base  dvil  penalty  for  the 
violations  would  be  $5,00a  However, 
this  was  increased  by  100  percent 
because  of:  (1)  The  hcensee's  prior 
knowledge  of  the  problem,  (2}  the 
licensee's  failure  to  take  prompt  and 
effective  corrective  measures  for 
previously  identified  violations;  and  (3) 
the  duration  of  some  of  the  violations 
(some  had  existed  for  several  months). 

The  licensee  protested  the  proposed 
fine  and  disagreed  with  some  of  the 
inspection  findings.  Upon  review,  the 
NRC  staff  determined  that  two  of  the 
eight  violations  originally  cited  did  not 
occur.  These  two  were  the  failure  to 
maintain  an  operable  access  barrier  to 
the  gamma  cell  (the  defective  door  was 
promptly  repaired  when  it  was 
discovered  to  be  inoperable)  and  the 
failure  to  maintain  a  seismic  detector  in 
an  operable  condition  (the  detector  was 
not  required  in  the  NRC  license).  The 
fine  was  reduced  to  $7,500  and  an  Order 
Imposing  Civil  Penalty  was  issued  to  the 
licensee  on  August  18, 1987. 

The  NRC  will  perform  fiirther 
inspections  to  review  the  adequacy  of 
the  licensee's  corrective  actions.  (Note: 
On  June  1, 1987,  the  State  of  Illmois 
assumed  regulatory  authority  over  the 
users  of  byproduct  material  In  the  State 
of  Illinois,  including  the  Radiation 
Sterilizer  facility  fai  Sehaumburg,  Illinois. 
Subsequent  inspectims  of  that  facility 
will  be  conducted  by  the  Illinois 
Department  of  Nuclear  Safety.) 


AO  87-6  Diagnostic  Medical 
Misadministration 

The  general  AO  criterion  notes  that 
an  event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrmce. 

Date  and  place— On  April  27, 1987, 
NRC  Region  IV  was  notified  by 
Veterans  Administration  Medical 
Center,  Boise,  Idaho,  that  on  April  1, 
1987.  400  microcuries  of  1-131  was 
administered  to  an  adult  male  for  a  total 
body  scan:  on  April  6. 1967,  it  was 
discovered  that  a  bone  scan  using 
technetium-99m  was  the  desired  study. 

Nature  and  probable  consequences — 
On  April  1, 1987.  based  only  on 
telephone  information  witluMit  having 
authorization  forms  which  would 
indicate  the  specific  procedure  desired 
by  the  prescribing  physician,  the 
licensee's  nuclear  medical  staff 
proceeded  with  the  total  body  scan    ■  . 
procedure  using  400  microcuries  of  1^ 
131.  On  April  6, 1967,  an  evaluation  of 
the  scan  indicated  that  the  radioactive 
isotope  and  dosage  were  inappropriate 
for  the  scan  desired.  The  desired  study 
was  a  bone  scan  using  technetium-99m. 
The  hcensee  calculated  that  the  patient 
received  a  whole  body  and  thyroid  dose 
of  about  0.47  and  400  rads,  respectively. 

The  physician  user  evahiated  the 
exposure  and  concluded  that  the 
irradiation  posed  a  small,  but  still 
significant,  risk  of  reduction  in  thyroid 
function.  The  patient  will  be 
recommended  by  the  licensee  for  long 
term  follow-up  by  a  qualified  physician. 
The  risk  of  eventual  thyroid  cancer  is 
small  but  cannot  be  discounted. 

Cause  or  causes — The  cause  was  due 
to  the  nuclear  medical  staff  proceeding 
with  a  procedure  on  the  basis  of 
telephone  information,  without  having 
authorization  forms  to  verify  the 
procedure  desired. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — The  licensee's  investigative 
committee  made  the  following 
recommendations  that  will  be 
implemented:  the  physician-user  will 
review  each  case  prior  to  the  staff 
proceeding  with  the  procedure; 
appropriate  forms  will  be  provided  to 
the  nuclear  medical  staff  before  they 
start  a  procedure;  deviations  from  the 
dosages  listed  in  the  Nuclear  Medicine 
Procedure  Manual  will  not  occur  unless 
authorized  by  the  physician-user;  and 
the  physician-user  will  review  the 
procedures  manual  and  operating 
policies  with  his  technical  and  clerical 
staff. 

MiC— Region  IV  conducted  a  foUow- 
up  inspection  at  the  licensee's  facility  on 
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May  19, 1987.  to  obtain  additional 
information  concerning  the  incident  and 
to  review  proposed  corrective  actions. 
The  inspector  considered  the  corrective 
actions  to  be  appropriate. 


AO  87-7  Significant  Breakdown  in 
Management  Oversight  and  Control  of 
Radiation  Safety  Program  at  an 
Industrial  Radiography  Licensee 

One  of  the  AO  examples  notes  that  a 
major  deficiency  in  management  or 
procedural  conb'ols  in  major  areas  can 
be  considered  an  abnormal  occurrence. 
Date  and  place— On  April  1. 1987.  the 
NRC  issued  a  Demand  for  Information 
and  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  to  Grede 
Foundries.  Inc.,  Milwaukee,  Wisconsin. 
This  action  was  taken  after  an  October 
1986  inspection  showed  a  significant 
breakdown  in  the  licensee's  oversight 
and  control  of  its  radiation  safety  i 
program.  I 

Nature  and  probable  consequences — 
The  company's  NRC  license  stipulates 
that  only  individuals  who  have  passed 
an  approved  training  program  and 
whose  name  has  been  added  to  the 
license  may  work  alone  as  a 
radiographer.  The  NRC  conducted  the 
October  1986  inspection  to  review  the 
circtunstances  surrounding  misleading 
statements  made  by  Grede  Foundries  in 
letters  to  the  NRC  on  June  5  and 
September  11, 1986.  In  the  letters.  Grede 
requested  that  its  Ucense  be  amended  to 
add  an  additional  person  to  the  license 
as  an  authorized  radiographer.  The  June 
5  letter  stated  that  the  individual  had 
been  a  radiographer  at  another 
company,  had  taken  and  passed  the 
Magnaflux  Quality  Services  Radiation 
Safety  and  Control  Program,  and  had 
passed  the  licensee's  Emergency  i 
Procedures  Test.  | 

The  NRC  learned,  however,  that  the 
individual  had  not  been  listed  as  a 
radiographer  at  her  previous  place  of 
employment,  as  Grede  had  stated.  A 
deficiency  letter  dated  August  14, 1986 
was  then  sent  to  the  licensee  from  the 
NRCs  Region  III  office  requesting 
documentation  of  the  individuals 
Magnaflux  training  and  conHrmation 
that  she  had  been  instructed  in  the 
licensee's  operating  and  emergency 
procedures  and  had  demonstrated 
competence  in  the  use  of  the  licensee's 
radiographic  devices.  The  licensee's 
September  11, 1986  response  included  a 
copy  of  a  test  taken  by  the  alleged 
radiographer,  entitled  Radiation  Safety 
Control  Program — Assistant 
Radiographer  Examination."  The  Word 
"assistant"  was  crossed  out. 

The  NRC  then  conducted  a  special 
safety  inspection  on  October  8, 9.  27, 


and  28, 1986,  to  review  the  validity  of 
the  information  supplied  by  Grede, 
concluding  that  the  Radiation  Safety 
Officer  (RSO)  was  not  familiar  with 
NRC  requirements  for  the  training  of 
radiographers.  The  RSO  believed  the 
same  test  could  be  given  to  both  an 
assistant  radiographr  and  radiographer. 
And  since  he  was  requesting  a 
radiographer  be  added  to  the  license,  he 
lined  out  the  word  "assistant"  on  the 
test.  However,  examinations  for 
assistants  and  radioagraphers  are 
different.  The  NRC  concluded  that  the 
licensee  had  submitted  inaccurate 
information. 

Further,  it  was  determined  that  the 
unqualified/untrained  radiographer 
made  43  radiographic  exposures  on 
August  6.  7.  and  8. 1986.  which  was  in 
violation  of  NRC  requirements  and 
contrary  to  the  conditions  of  Grede's 
license.  In  addition,  the  individual  made 
the  exposures  with  the  knowledge  of  an 
authorized  radiographer,  who  in  turn 
entered  the  information  into  a  log  and 
signed  off  on  it  as  though  he  had  made 
the  exposures  himself 

The  inspection  findings  were 
discussed  with  the  licensee  on  October 
28, 1986,  and  at  an  enforcement 
conference  held  at  the  Region  III  OfHce 
on  November  20, 1986.  In  addressing  the 
violations,  the  licensee  acknowledged 
the  facts  as  presented  and  discussed 
corrective  actions  to  prevent  recurrence. 

On  April  1, 1987,  the  NRC  issued  the 
previously  mentioned  Demand  for 
Information  and  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties. 
The  Demand  for  Information  required 
the  licensee  to  submit,  under  oath, 
actions  to  be  taken  or  will  take  to 
prevent  a  recurrence  of  the  violations. 
The  proposed  civil  penalty  was  for 
$7,500.  which  represented  a  50% 
escalation  because  of  the  multiple 
examples  of  unauthorized  radiographer 
exposures. 

Cause  or  causes — ^The  root  cause  was 
a  lack  of  regard  for  and  adherence  to 
procedures,  and  a  lack  of  management 
control  and  supervision  over  licensed 
activities. 

Actions  taken  to  prevent  recurrence 

Licensee — On  April  14, 1987,  the 
licensee  paid  the  civil  penalty  in  full, 
and  presented  a  corrective  action 
program.  On  April  24, 1987.  the  licensee 
amended  its  April  14. 1987  response  and 
provided  additional  information.  The 
corrective  action  program  implemented 
specifies  that:  no  one  may  enter  the 
radiographic  facility  unless  he  or  she  is 
listed  on  the  company's  NRC  license;  all 
repairs  to  the  building,  and  all  moving  of 
castings  or  other  material  in  or  out  of  the 
facility  will  be  supervised  or  monitored 


by  a  licensed  radiographer:  the  daily  log 
will  include  the  signatures  of  only  those 
radiographers  who  actually  performed 
the  work;  and  finally,  individuals 
performing  radiography  must  meet  all 
license  requirements,  including  formal 
training  in  Radiation  Health  Physics. 

AV?C— The  NRC  carefully  considered 
the  licensee's  response  and  in  a  letter  to 
the  licensee  dated  May  7, 1987  stated 
that  it  was  determined  that  no  further 
enforcement  actions  need  be  taken  at 
this  time  if  the  corrective  actions  are 
implemented  and  continued  as 
described  in  the  licnesee's  response. 
NRC  Region  III  will  continue  to  closely 
monitor  licensee  performance. 

AO  87-8  Significant  Breakdown  of 
Management  Controls  for  Radiographic 
Operations 

One  of  the  AO  examples  notes  that 
serious  deficiency  in  management  or 
procedural  controls  in  major  areas  can 
be  considered  an  abnormal  occurence. 

Date  and  place — On  April  10, 1987. 
the  NRC  issued  an  Order  Temporarily 
Suspending  License  (Effective 
Immediately)  and  Order  to  Show  Cause 
why  the  Ucense  should  not  be  revoked 
to  A-1  Inspection.  Incorporated  of 
Evanston.  Wyoming.  The  Order  was 
based  on  NRC  inspections  which 
identified  two  instances  where  the 
licensee  permitted  unauthorized 
individuals  to  conduct  radiography.  In 
one  instance,  the  licensee  stated  to  an 
NRC  inspector  that  he  had  not  employed 
such  individuals  to  conduct  radiography 
while  later  he  admitted  to  an 
investigator  that  he  had.  These  actions 
indicated  a  disregard  for  requirements 
and  lack  of  reasonable  assurance  that 
the  licensee  could  be  trusted  in  the 
future. 

Nature  and  probable  consequences — 
A-1  Inspection,  Incorporated  has  been 
licensed  to  possess  and  use  iridium-192 
sources  of  up  to  100  curies  per  source  in 
industrial  radiography  and  replacement 
of  sources  in  accordance  with  the 
conditions  specified  therein,  since  May 
2,1984. 

The  events  leading  to  issuance  of  the 
Order  first  came  to  light  during  a  routine 
inspection  in  December  1984.  The 
inspector  discovered  that  the  licensee 
had  permitted  the  performance  of 
radiography  by  an  unauthorized 
individual,  who,  in  so  doing,  received  a 
whole  body  exposure  in  excess  of  that 
permitted  by  regulatory  requirements. 
On  February  28, 1985,  Region  IV  issued 
a  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty.  By  letter 
dated  March  21, 1985,  the  licensee 
responded  to  the  Notice  of  Violation,  in 


which  it  was  admitted  that  an  individual 
not  specifically  named  on  the  licensee 
had  been  allowed  to  act  as  a 
radiographer,  explaining  that  there  was 
not  enough  time  during  his  employment 
to  add  this  individual  to  the  license.  The 
licensee  also  stated  that  it  would  not 
employ  anyone  in  the  future  until 
approved  by  the  NRC  and  added  to  the 
license.  On  March  26, 1985,  the  licensee 
paid  the  proposed  civil  penalty. 

Subsequent  to  the  above^iescribed 
enforcement  action,  it  was  alleged  to 
NRC  that  the  licensee  had  again 
employed  unauthorized  personnel  to 
conduct  radiographic  operations  at  the 
Shute  Creek  Job  Site.  On  February  27, 

1986,  Ucensee  management  responded 
"no"  to  an  NRC  Region  IV  inspector 
who  asked  if  the  licensee  presently  had 
or  ever  had  in  the  past  employed  such 
i.adividuals  to  conduct  radiography  at 
the  LaBarge  or  Shute  Creek  areas  of 
Wyoming.  To  the  contrary,  on  March  18, 

1987,  the  licensee  management  admitted 
in  a  written  statement  to  an  NRC 
investigator  that  it  had  employed  such 
an  individual  in  the  subject  area  to  work 
as  an  assistant  radiographer  and  had 
allowed  that  individual  to  independently 
conduct  radiographic  opreations  (i.e., 
function  as  a  radiographer)  on 
November  18-19, 1985. 

The  licensee's  actions  in  attempting  to 
deceive  the  NRC  regarding  whether  it 
had  utilized  the  radiographer  and  in 
disregarding  requirements  demonstrate 
that  it  is  either  unable  or  unwilling  to 
comply  with  Commission  requirements. 
Continued  conduct  of  licensed  activities 
could  pose  a  threat  to  the  health  and 
safety  of  the  public. 

Cause  or  causes— The  root  cause  can 
be  attributed  to  a  serious  breakdown  in 
the  licensee's  management  controls. 

Actions  taken  to  prevent  recurrence 
Licensee— On  April  27. 1987,  the 

licensee  responded  to  the  requirements 

of  the  Order. 
NRC— The  licensee's  response  to  the 

Order  is  still  under  review  by  the  NRC 

staff 

Dated  in  Washington,  DC,  this  6th  day  of 
November  1987. 

Samuel ).  Oiilk, 

Secretary  of  the  Commission. 

[FR  Doc.  87-28168  Filed  11-10-87;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  Deputy  Executive  Director,  272- 
2142. 


Upon  Written  Request  copies 
available  from:  Securities  and  Exchange 
Commission,  Public  Reference,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 

New 

270-314 

Marketing  Restructuring  Study 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Com.mission  has 
submitted  for  emergency  clearance,  the 
market  restructuring  study.  The  study, 
which  consists  of  several  components, 
includes  requests  to  program  traders, 
high  volume  NYSE  member  firms, 
institutional  money  managers,  foreign 
firms,  and  NASD  member  firms.  The 
estimated  average  burden  hours  to 
comply  with  these  requests  is  eight 
hours  for  each  of  the  two  hundred 
respondents. 

Submit  comments  to  0MB  Desk 
Officer:  Mr.  Robert  Neal,  Clearance 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3228 
NEOB,  Washington,  DC.  20503. 

lonatluin  G.  Katz, 

Secretary. 
November  6, 1987 

(FR  Doc.  87-26124  Filed  ll-H>-fl7;  8:45  am] 
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(Release  No.  34-25093;  File  No.  SR-OCC- 
87-16J 

Self-Regulatory  Organizations;  Rling 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  Options 
Clearing  Corp. 

The  Options  Clearing  Corporation 
("OCC")  on  October  7, 1987,  filed  a 
proposed  rule  change  with  the 
Commission  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act").  The  proposal  amends  OCC's 
Certificate  of  Incorporation 
("Certificate").*  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change. 

The  proposal  would  amend  and 
expand  Article  III  of  the  Certificate,  the 
business  purpose  clause,  from  the 
current  authority  to  deal  only  in  options 


'  OCC  wag  incorporated  on  August  28. 1972  under 
the  laws  of  the  State  of  Delaware  as  the  Chicago 
Board  Options  Exchange  Clearing  Corporation,  a 
wholly-owned  subsidiary  of  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE").  In  January  1975, 
its  name  was  changed  to  Options  Clearing 
Corporation  by  an  amendment  to  the  Certificate. 


to  the  authority  to  deal  in  any  securities 
traded  on  securities  exchanges  or  in 
other  markets. 

Second,  the  proposal  would  increase 
the  amount  of  OCC's  authorized  shares 
of  capital  stock  ($10  par  value)  from 
60.000  shares  to  120,000  shares.  The  » 
capital  stock,  which  is  divided  info 
30.000  Class  A  shares  and  30,000  Class  B 
shares,  would  be  increased  to  60,000 
Class  A  shares  and  60,000  Class  B 
shares. 

Currently,  five  securities  exchanges 
and  one  securities  association  each  own 
10,000  shares  of  OCC's  stock,  accounting 
for  ownership  of  all  60,000  shares  issued 
and  outstanding.*  Under  OCCs  By- 
Laws,  for  a  securities  exchange  or 
securities  association  to  qualify  as  an 
OCC  participa.^t,  it  must  satisfy 
numerous  requirements  including:  (1) 
The  purchase  of  the  mandatory  number 
of  OCC  shares.*  and  (2)  the  execution  of 
a  specified  Shareholders  Agreement.* 

OCC  states  in  its  filing  that  inasmuch 
as  hU  of  its  authorized  shares  already 
have  been  issued  to  the  six  current 
stockholders,  no  OCC  shares  are 
available  for  issuance  to  other 
exchanges.  The  proposed  increase  in 
authorized  shares  would  enable  OCC  to 
expand  its  operations  to  other 
exchanges  by  allowing  the  exchanges  to 
purchase  shares  out  of  OCC's  treasury.' 

Third,  the  proposal  would  add  a  new 
Article  VIII  to  the  Certificate  that  would 
eliminate,  to  the  extent  permitted  by 
Delaware  law,  the  personal  liability  of 
OCC's  directors  from  lawsuits  by  OCC 
or  its  stockholders  for  money  damages 
arising  out  of  breach  of  fiduciary  duty. 
OCC  states  in  its  filing  that  such  director 
liabiUty  provisions  are  expressly 
authorized  by  section  102(b)(7)  of  the 
Delaware  General  Corporation  Law.* 


*  llie  six  stockholders  are:  Chicago  Board 
Options  Exchange.  Inc.;  New  York  Stock  Exchange 
Inc.:  National  Association  of  Securities  Dealers, 
Inc.;  American  Slock  Exchange,  Inc.;  PaciHc  Stock 
Exchange,  Inc.:  Philadelphia  Stock  Exchange  Inc. 

*  Article  VII.  section  2,  of  OCCs  By-Laws 
provides  that  any  national  securities  exchange  or 
national  securities  association  that  meets  certain 
requirements  may  become  a  stockholder  and 
participant  by  purchasing  S,0(»  shares  of  OCCs 
Class  A  stock  and  S.OOO  shares  of  OCCs  Class  B 
stock.  The  shares  are  not  transferrable  except  back 
to  OCC 

«  See  OCCs  By-Laws,  Article  VII.  section  3. 

*  The  Commission  notes  that  if  additional 
exchanges  became  stockholders  of  OCC  the 
number  of  OCC  directors  would  have  to  be 
increased.  See  Articles  tV  and  V  of  the  proposed 
Certificate  and  Article  UI,  section  6,  of  the  By-Laws. 

*  Del.  Code  Ann..  TJt.  S.  section  102(b){7)  fVol.  4. 
Supp.  at  119). 
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OCC  further  state*  that  while  approval 
of  this  proposal  would  reUeve  OCC 
directors  from  damage  liability  for 
breach  of  their  duty  of  care  [i.e., 
negligence),  the  directors  would  remain 
subject  to  damage  liability  for  other 
forms  of  misconduct  and  they  would 
remain  subject  to  injunctive  and  other 
non-monetary  forms  of  relief.  Fourdi.  the 
proposal  includes  certain  minor 
amendments  to  the  Certificate  that  are 
in  the  nature  of  conforming  changes.' 
OCC  states  that  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  section  17A  of  the 
Act  because  it  would  enhance  OCC's 
ability  to  clear  and  settle  securities 
transactions  by  eliminating  an 
impediment  to  the  admission  of 
additional  participant  exchanges  and 
that  it  would  increase  OCC's  abili^  to 
attract  and  retain  directors. 

The  rule  change  has  become  effective 
pursuant  to  section  19{bK3)(A)  of  the 
Act  and  Rule  19b-t.  The  Commission 
may  summarily  abrogate  the  rule  change 
at  any  time  within  60  days  of  its  Hling  if 
it  appears  to  the  Commission  that 
abrogation  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Act." 

You  may  submit  written  comment 
within  21  days  after  notice  is  published 
in  the  Federal  Register.  Please  file  six 
copies  of  your  conmient  with  the 
Secretary  of  the  Commission,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  material  that  may 
be  withheld  from  the  public  under  5 
U.S.C  §  552,  are  available  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington.  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC.  All 
submissions  should  refer  to  File  No.  SR- 
OCC-87-16  and  should  be  submitted  by 
December  3, 1987. 


For  the  Commission,  by  the  Division 
of  Maricet  Regulation  pursuant  to 
delegated  authority. 
Jooatliaii  G.  Katz. 
Secretary. 

[FR  Dot  87-28085  Filed  11-10-87;  8:45  ami 
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'  "nie  change*  include,  for  example:  (1) 
Confonning  change*  to  Article  Ul.  (2)  updating  of 
the  addre««  of  OCC*  regisiered  agent,  and  (3)  a 
new  attestation  clauae  by  OCC*  Chainnan  and 
Secretary. 

*  Became  the  CartiTiGate  conitilute*  an  important 
portion  of  OCC'i  rule*.  OCC  has  agreed  to  include 
the  Certificate  in  the  next  publication  of  its 
rulebook.  [Convenations  between  Michael  D. 
Weioer.  Vice  Precident  and  Deputy  General 
Counsel  OCC.  atvl  Thomas  C  Etter.  Attorney. 
Securities  and  Exchange  Commission  (October  28 
and  .November  2. 1987.)! 
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No.  34-2S0M;  Fit  No.  SR-BSE- 


Setf-Regulatory  Organizations;  Boston 
Stodc  Exchange,  Inc^  Specialist 
Performance  Evaluation  Pilot  Program 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  June  22. 1987,  and  August 
18, 1987,  the  Boston  Stock  Exchange. 
Incorporated  ("BSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.*  The 
Coiiuuission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  Chapter  XV  of  the  BSE  Rules  of 
the"^Boaj:4of  Governors  ("Rules")  to 
delete  the~"Quotation8"  portion  of  the 
Specialist  Performance  Evaluation 
Program  ("S.P.E.P.")  •  until  the  Exchange 
develops  objective  criteria  that  provide 
a  meaningful  basis  for  Specialist 
Evaluation  without  impacting  the 
automatic  execution  systems  of  other 
exchanges.  Until  then,  the  Questionnaire 
portion  of  the  S.P.E.P.  will  comprise  the 
entire  basis  for  evaluating  BSE 
specialists.  The  Questionnaire  has  also 
been  modified  to  better  evaluate 
specialist  performance.'  For  example, 
the  grading  scale,  which  is  used  to  rate  a 
speciahst's  performance  in  a  particidar 
subject  area,  has  been  change  from  a 
five  point  grading  scale  (1  to  5)  to  a  nine 
point  scale  (1  to  9).  A  grade  of  9  would 
indicate  excellent  specialist 
performance  for  the  specific  function. 


'  The  BAS  filed  Amendment  No.  1  to  its  proposed 
rule  change  on  August  21. 1987.  On  October  1. 1967, 
the  BSE  submitted  a  letter  explaining  some  of  the 
substantive  changes  being  proposed  by  its  filing. 

•  The  S.P.E.P.  is  a  subjective  questionnaire 
completed  by  floor  brokers  to  evaluate  specialist 
performance. 

'  The  BSE  submitted  to  the  Commission  copies  of 
the  revised  specialist  evaluat'oa  Questionnaire. 
Copies  of  the  Questionnaire  are  available  from  the 
Commission  at  the  address  noted  in  Item  IV  and 
from  the  BSE. 


whereas  a  grade  of  1  would  indicate 
very  poor  performance.  In  addition,  the 
Exdiange  has  divided  a  formerly  single 
question  on  the  old  specialist 
performance  evaluation  questionnaire 
into  two  questions  (Questions  9  and  10). 
According  to  the  Exchange,  the  division 
of  the  old  question  into  two  questions 
will  enable  it  to  separately  assess  a 
specialist's  familiarity  with  applicable 
trading  rules  as  opposed  to  his  actual 
compliance  with  the  rules.  Further,  the 
BSE  is  proposing  to  increase  the 
weighing  of  Question  4.  concerning  the 
extent  a  specialist  facilitates  orders  in 
size  above  the  minimum  requirements, 
from  5%  to  25%  in  recognition  of  the 
importance  of  specialist  accommodation 
of  agency  orders.  Lastly,  individuals 
completing  the  questionnaire  whose 
ratings  of  particular  specialists  are 
below  average  will  not  longer  be 
required  to  provide  specific  comments 
explaining  the  basis  for  their  rating.* 
The  BSE  has  requested  approval  of 
the  proposed  rule  change  for  a  twelve 
month  pilot  period. 

II.  Self-Regulatory  Organization's 
Statement  of  die  Purpose  of,  and 
SUtutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  orgaiuzation  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  The  purpose  of  the  proposed  rule 
change  is  to  modify  the  'Questionnaire' 
portion  of  the  "S.P.E.P."  to  better 
evaluate  speciaHst  performance.  The 
rule  change  will  also  delete  quotation 
portion  of  the  SPEP  while  the  BSE 
attempts  to  develop  more  meaningful 
objective  criteria  for  specialist 
evaluation. 

(2)  The  basis  under  the  Act  for  the 
proposed  rule  change  is  section  6(b)(5) 
in  that  it  is  expected  to  improve  a 


*  However,  the  exchange  indicates  that  these 
individuals  may  be  required  to  complete  a 
supplemental  survey  regarding  a  particular 
specialist  whose  rating  indicates  weak  performance 
to  provide  the  Exchange  with  specific  comments 
highlighting  areas  that  need  improvement. 
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questionnaire  whose  results  weigh 
heavily  in  stock  allocation  decisions 
encouraging  specialists  to  improve  their 
market  quality  and  administrative 
duties.  "This  in  turn  will  promote  just  and 
equitable  principles  of  trade  on  the 
Exchange. 

(3)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others. 

Comments  have  neither  been  solicited 
nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  die  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  3, 1987. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  3, 1987. 
Jonatlian  G.  Katz, 
Secretary. 
|FR  Doc.  87-26088  Filed  11-10-87;  8:45  am] 
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(Release  No.  3S-24493] 

Filings  Under  the  Put>lic  Utmty  Holding 
Company  Act  of  1935  t'Act") 

November  5. 1987. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(8)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Pubhc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
apphcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  30, 1987  to  the  Secretary,  and 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s]  at  the  address  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  any  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

The  Southern  Company  (70-7340) 

The  Southern  Company  ("Southern"). 
64  Perimeter  Center  East,  Atlanta, 
Georgia  30348,  a  registered  holding 
company,  has  filed  a  post-effective 
amendment  to  an  application- 
declaration  by  Southern  and  its  public 
utility  subsidiaries,  Gulf  Power 
Company  ("Gulf)  and  Mississippi 
Power  Company  ("Mississippi"), 
pursuant  to  sections  6(a],  6(b).  7  and 
12(b)  of  the  Act  and  Rules  45,  50  and 
50(a)(5)  thereunder. 

By  order  dated  March  25. 1987  (HCAR 
No.  24353),  Southern  was  authorized  to 
issue  and  sell  from  time-to-time  through 


March  31. 1989,  short-term  notes  to 
banks  in  an  aggregate  principal  amount 
at  any  one  time  outstanding  of  $100 
million.  Southern  now  proposes  to  effect 
such  borrowings  from  time-to-time 
through  December  31, 1989,  in  an 
aggregate  principal  amount  at  any  one 
time  outstanding  of  $500  million  under 
revolving  credit  commitments  with 
certain  banks.  Southern  currently  has  no 
short-term  borrowings  outstanding. 
Southern  proposes  to  use  the  proceeds 
of  its  borrowings,  together  with  treasury 
funds  and  the  proceeds  from  other 
external  sources,  to  make  equity 
investments  in  the  form  of  capital 
contributions  to  its  subsidiaries,  and  for 
other  corporate  purposes,  including 
Southern  acting  as  surety,  guarantor  or 
indemnitor  of  its  subsidiaries. 

Iowa-Southern  Inc.  (70-7443) 

Iowa  Southern  Inc.  ("Iowa  Southern"), 
300  Sheridan  Avenue,  Centerville,  Iowa 
52544,  an  exempt  holding  company,  has 
filed  an  application  pursuant  to  sections 
9(a)(2)  and  10  of  the  Act. 

Iowa  Southern  requests  authorization 
to  acquire  45,000  shares  of  the  common 
stock,  $100  par  value,  of  Terra  Comfort 
Corporation  ('Terra"),  a  wholly  owned 
subsidiary  of  Iowa  Southern.  Iowa 
Southern  currently  owns  all  of  the 
common  stock  of  Iowa  Southern  Utilities 
Company  ("ISU"),  a  public-utility 
subsidiary.  ISU  is  incorporated  in  Iowa 
and  on  June  1, 1986,  commenced 
operation  of  the  utility  business  as  a 
subsidiary  of  Iowa  Southern.  It  is 
engaged  in  the  production,  transmission, 
distribution,  and  sale  of  electricity  and 
natural  gas  at  retail  and  the  sale  and 
purchase  of  electricity  at  wholesale, 
primarily  in  Southern  Iowa.  It  serves  a 
population  of  approximately  94,000 
electric  customers  and  38,000  natural 
gas  customers. 

Terra  was  incorporated  in  Iowa  on 
October  17, 1985.  It  was  initially 
organized  to  market  energy-saving 
equipment  but  has  been  relatively 
inactive  for  the  past  seven  months. 
Terra  has  entered  into  a  contract  to 
purchase  four  gas  turbine  generator 
plants  with  an  aggregate  nameplate 
capacity  of  76  megawatts  from  the 
Belyea  Company,  Inc.,  of  New  Jersey, 
which  has  arranged  to  purchase  the 
generators  from  Niagara-Mohawk  Power 
Company  of  New  York.  Terra  intends  to 
move  these  facilities  to  Iowa  and 
opci-ate  them  for  wholesale  sales  of 
electricity,  initially  to  purchasers  not 
affiliated  with  Iowa  Southern.  To  enable 
Terra  to  finance  the  transaction,  it  will 
issue  45,000  shares  of  new  common 
stock  which  will  be  acquired  by  Iowa 
Southern  at  $100  par  value,  or  $4,500,000. 
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Terra  will  use  the  funds  to  acquire  and 
install  the  generators  and  for  working 
capital. 

After  the  acquisition  and  installation 
of  the  generation  facilities,  Terra  will  be 
primarily  engaged  in  the  production  and 
sale  of  electricity  at  wholesale.  All  of 
Terra's  sales  will  occur  at  the  bus  bar  of 
the  generating  facility  to  be  located  in 
the  eastern  portion  of  the  service 
terrritory  of  ISU  near  Burlington,  Iowa. 

Iowa  Southern  and  ISU  believe  that 
the  demand  for  electricity  in  the  ISU 
service  area  will  continue  to  increase  for 
the  foreseeable  future  and  that,  by  the 
1990's,  the  capacity  of  the  Terra 
generators  will  largely  be  used  to 
provide  electric  power  to  ISU.  Terra, 
however,  has  the  opportunity  to  acquire 
the  generators  now  at  an  attractive  price 
relative  to  new  construction  and 
contemplates  that  it  will  be  able  to 
operate  them  efficiently  and  profitably. 
Until  ISU  needs  that  capacity,  the 
generators  wrill  be  employed  to  make 
wholesale  sales  of  electricity  in  the 
region  and  thereby  increase  the 
reliability  and  diversity  of  electric 
power  for  the  region. 

The  Connecticut  Light  and  Power 
Company  and  Western  Massachus^ts 
Electric  Company  (7B-7455) 


The  Connecticut  Light  and  Power 
Company  ("CL&P"),  Selden  Street, 
Berlin,  Connecticut  06037,  and  Western 
Massachusetts  Electric  Company 
("WMECO").  174  Brush  Hill  Avenue. 
West  Spring,  Massachusetts  01089 
(together,  "Companies"),  wholly  owned 
subsidiaries  of  Northeast  Utilities,  a 
registered  holding  company,  have  filed  a 
declaration  pursuant  to  sections  6(a) 
and  7  of  the  Act  and  Rule  50(a)(5) 
thereunder.  A  notice  was  issued  (HCAR 
No.  24486.  October  29, 1987)  giving 
interested  persons  until  November  23, 
1987  to  request  a  hearing  on  the 
Companies'  proposals  with  respect  to 
the  fmancing  and/or  refinancing  of  their 
respective  portions  of  the  cost  of  certain 
pollution  control  facilities.  The 
Companies  requested  an  exception  from 
the  competitive  bidding  requirements  of 
Rule  50.  pursuant  to  Rule  50(a)(5). 

The  Companies  request  preliminary 
authorization  to  begin  negotiations  with 
potential  underwriters  of  pollution 
control  revenue  bonds  to  be  issued  by 
the  Connecticut  Development  Authority 
and  the  Industrial  Development 
Authority  of  the  State  of  New 
Hampshire  in  connection  with  the 
Companies'  proposed  financing  and/or 
refinancing.  The  Companies  submit  that 
the  proposed  financing  and  refinancing 
are  unique  and  complex  and  that  the 
Companies  will  require  special 
assistance  from  underwriters  who  are 


actively  involved  in  designing  a  suitable 
program  for  the  Companies.  The 
Companies  may  proceed  with 
preliminary  negotiations. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  87-26087  Filed  11-10-87;  8:45  am) 
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IRetease  No.  34-25091;  File  No.  SR-NSCC- 
87-9] 

National  Securities  Clearing  Corp;  Fee 
Structure 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  September  30, 1987,  NSCC  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II.  and  III  below, 
which  Items  have  been  prepared  by 
NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Note:  Additions  are  italized  and  deletions 
are  bracketed. 

Amend  NSCC's  SCC  Division  Rules 
and  Procedures  by  revising  the  Fee 
Structure  as  follows: 

National  Securities  Clearing 
Corporation  Fee  Structure 

V.  Pass-Through  and  Other  Fees 

A.  Participant  Fees — represents  the 
monthly  fee  for  each  number  assigned  to 
a  Member,  Municipal  Comparison  Only 
Member  or  Fund/SERV  Member  for 
participation  by  each  Member,  Municial 
Comparision  Only  Member  of  Fund/ 
SERV  Member  under  such  number  in 
one  or  more  of  the  specific  services 
provided  by  NSCC.  The  eight  services 
and  their  related  base  fees  are: 
1.  Trade  Processing  System 

a.  For  Members  or  Municipal 
Comparison  Only  Members  with  10  or 
less  assigned  numbers — $  1.00  per  side 
for  the  first  100  sides  compared  per 
month  under  each  assigned  number  with 
a  minimum  monthly  fee  of  $50.00  (12),  or 

b.  For  Members  or  Municipal 
Comparison  Only  Members  with  11  or' 
more  assigned  numbers  (13) — $100.00 
per  month  for  each  of  the  first  10 
assigned  numbers  and  $25.00  per  month 
for  each  number  assigned  thereafter 


2.  Envelope  Settlement  System  (ESS, 
lESS  and  FOBS)— $50.00  per  month 

3.  Correspondent  Delivery  and 
Collection  Service  (CDCS}--^50.00  per 
month 

4.  National  Transfer  Service  (NTS)— 
$50.00  per  month 

5.  Dividend  Settlement  Service 
(DSS>— $50.00  per  month 

6.  Fund/SERV  Service— $50.00  per 
month 

7.  Qualified  Special  Representative — 
$250.00  [$500.00]  per  month 

8.  Trade  input,  either  (a)  as  a  Service 
Bureau  or  (b)  by  an  affiliated  Service 
Bureau— ^250.00  [$500.00]  per  month 

The  maximum  cumulative  charge  per 
number  for  items  1  through  Q:— [$150.00 
per  month] 

a.  For  Members  or  Municipal 
Comparison  Only  Members  with  10  or 
Jess  assigned  numbers — 

or 

b.  For  Members  or  Municipal 
Comparison  Only  Members  with  11  or 
more  assigned  numbers  (14)— $150 per 
month  for  each  of  the  first  10  assigned 
and  $75  per  month  for  each  number 
assigned  thereafter 

The  minimum  Participant  Fee  per 
number:— $50.00  per  month 
*        t        *        »        * 

(b)  Not  applicable 

(c)  Not  applicable 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 


(12)  The  firti  100  sides  per  month  is  based  on  IoIhI 
sides  compared  by  NSCC.  sides  compared  by  other 
parties  and  forwarded  to  NSCC  for  settlement,  and 
sides  entered  by  special  representatives  through 
transactions  processing  procedures  (see  II.D. 
above).  It  includes  both  stock  and  bond  transactions 
and  is  applicable  to  sides  settled  through  CNS. 
securities  order  or  interface  processing. 

(13)  This  fee  shall  apply  only  for  those  Members 
that  do  not  require  NSCC  to  provide  training  to  the 
organizations  or  entities  on  whose  behalf  the 
Member  has  requested  the  additional  numbers.  If 
NSCC  provides  such  training,  then  the  fee  provided 
for  in  subsection  V.A./.a.  shall  be  applied  and  not 
this  fee. 

(14)  As  with  subsection  V.A.I.  al>ove.  this 
maximum  charge  shall  apply  only  for  those 
Members  or  Municipal  Comparison  Only  Members 
that  do  not  require  NSCC  to  provide  training  to  the 
organizations  or  entities  on  whose  behalf  the 
Member  or  Municipal  Comparison  Only  Member 
has  requested  the  additional  numbers.  If  NSCC 
provides  such  training,  then  the  maximum  charge 

shall  be  $150  per  number. 

•  •  *  •  • 
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statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  sudi 
statements. 

A.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NSCC  charges  Members,  Municipal 
Comparison  Only  Members  and  Fimd/ 
SERV  Members  monthly  Participant 
Fees  for  use  of  a  variety  of  NSCC 
services.  These  fees  are  assessed  on 
each  number  assigned  to  Members. 
Municipal  Comparison  Only  Members 
and  Fund/SERV  Member.*  In  addition. 
NSCC  charges  participants  Pass- 
Through  Expenses  of  fees  and  charges 
assessed  on  NSCC  by  other  entities, 
including  other  clearing  agencies.  The 
purpose  of  this  filing  is  to  adopt  four 
amendments  to  the  Participant  Fees  and 
one  amendment  to  the  Pass-llirough 
Expenses. 

'The  first  amendment  would  establish 
a  minimum  Participant  Fee  for  use  of  the 
Trade  Processing  Systran.  Currently. 
Members  and  Municipal  Comparison 
Members  with  less  than  ten  assigned 
numbers  pay  $1  per  side  for  the  first  100 
sides  compared,  resulting  in  a  $100 
maximum  fee  per  month.  The  filing 
would  establish  a  minimum  monthly 
Trade  Processing  System  Participant  Fee 
of  $50.00.  This  minimum  fee  would 
ensure  that  all  participants  pay  a  fee 
sufficient  to  cover  NSCC's  costs  in 
carrying  the  account 

The  second  amendment  would  adopt 
a  lowered  maximiun  monthly  fee  for 
Members  with  more  than  ten  assigned 
numbers.  Currently,  there  is  a  maximum 
cumulative  Participant  Fee  of  $150  per 
month  per  number  assigned  to  each 
Member,  Municipal  Comparison  Only 
Member,  or  Fund/SERV  Member.  With 
respect  to  Members  or  Municipal 
Comparison  Members  who  have  more 
than  10  assigned  numbers,  there  also  is 
a  separate  maximum  Participant  Fee  for 
the  Trade  Processing  System.  For  the 
first  ten  numbers,  the  Member  or 
Municipal  Comparison  Only  Member 
pays  a  $100  monthly  fee,  but  for  the 
remaining  number  such  Member  or 
Municipal  Comparison  Only  Member 
pays  $25  a  month.  If  any  of  the  numbers 


'  Members,  Municipal  Comparison  Only 
Members  and  Fund/SERV  Members  may  be 
assigned  more  than  one  mimber  for  a  variety  of 
reasons.  For  example,  the  Boston  Stock  Exchange 
and  the  Canadian  Depository  for  Securities  (and 
soon  the  Paciflc  Stock  Exchange)  each  have  an 
omnibus  account  at  NSCC  representing  certain  of 
their  members,  each  neniber  of  those  organizations 
being  assignad  a  separate  nomber. 


above  the  first  ten  use  any  service  other 
than  the  Trade  Processing  System, 
however,  that  number  is  charged  for 
each  service  used,  up  to  the  $150 
maximum.  The  fiUng  would  retain  the 
maximum  monthly  Participant  Fee  of 
$150  for  the  first  ten  numbers  and  adopt 
a  new  maximum  fee  of  $75  for  each 
additional  number.  NSCC  believes  that 
this  is  a  more  equitable  method  by 
which  to  assess  fees  and  more 
accurately  refiects  NSCCs  costs  in 
providing  services  to  its  Members. 

The  third  amendment  would  estabUsh 
a  minimum  monthly  Pturticipemt  Fee  of 
$50.  While  all  participants  using  one  or 
more  services  of  NSCC  subject  to  a 
Participant  Fee  would  be  charged  at 
least  $50  a  month  in  such  fees,  some 
participants  may  not  use  any  service 
which  is  subject  to  a  Participant  Fee. 
The  establishment  of  a  minimum  fee,  as 
with  the  minimmn  Trade  Processing 
System  Participant  Fee,  would  ensiu"e 
that  NSCC  covers  its  costs  in  carrjang  a 
participant's  account. 

The  fourth  amendment  to  the 
Participant  Fee  Schedule  lowers  the  fee 
for  acting  as  a  Qualified  Special 
Representative  or  Service  Bureau  from 
$500  a  month  to  $250  a  month.  As  part  of 
its  continued  monitoring  of  costs,  NSCC 
believes  that  these  reduced  fees  more 
accurately  approximate  the  costs  of 
providing  these  services. 

The  pro)ected  impact  on  NSCC's 
current  revenues  from  this  change  is  not 
expected  to  be  significant  The  net  result 
of  the  four  changes  to  the  Participant 
Fees  will  be  an  increase  of  less  than 
$50,000  a  year  in  revenue.  NSCC 
believes,  however  that  the  fees  will  be 
more  equitably  allocated  amongs  its 
participants. 

Insofar  as  the  proposed  rule  change 
will  establish  a  more  equitable 
allocation  of  fees  charged  Members  of 
NSCC.  it  is  consistent  with  the 
requirements  of  the  Securities  Exchange 
Act  of  1934.  as  amended,  and  the  rules 
and  regulations  thereunder  applicable  to 
NSCC, 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competititon 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  comments  on  the  proposed  rule 
change  have  been  soUcited  or  received. 
NSCC  will  notify  the  Securities  and 
Exchange  Commission  of  any  written 
comments  received  by  NSCC. 


UL  Data  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Tuning  for  Commission 
Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  1934  Act  and  subparagraph  (e)  of 
Securities  Exchange  Act  Rule  igb-4.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubhc 
interest  for  the  protection  of  investors, 
or  othwerwise  in  furtherance  of  the 
purposes  of  the  1934  Act 

rv.  Solicitation  of  Cements 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  December  3, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  4, 1987. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-28064  Filed  11-1^-87;  8:45  am] 

BajJNQ  COOE  M10-01-H 


SIMALL  BUSINESS  ADMINISTRA'HON 

Region  VI  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Adminstradon  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  New  Orleans,  will  hold  a  public 
meeting  at  10:00  a.m.  on  Friday, 
December  4, 1987,  at  the  Small  Business 
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Administraticn  office.  1661  Canal  Street, 
Suite  2000,  New  Orleans,  Louisiana 
70112-2890,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  Further  information,  write  or  call 
Robert  J.  Crochet.  District  Director,  U.S. 
Small  Business  Administration,  16G1 
Canal  Streeet,  Suite  2000.  New  Orleans, 
Louisiana  70112-2890.  or  (504)  589-2744. 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
November  4. 1987. 
[FR  Doc.  87-28125  Filed  11-10-87;  8:45  am] 

eiLUNG  COOC  MZS-OI-M 


Advisory  Committee  on  Veterans 
Business  Affairs;  Public  Meeting 

The  U.S.  Small  Business 
Administration,  Advisory  Committee  on 
Veterans  Business  Affairs  will  hold  a 
public  meeting  at  10:00  a.m.,  on  Monday, 
November  23, 1987.  at  the  U.S.  Small 
Business  Headquarters,  1441  L  Street, 
NW.,  10th  Floor  Conference  Room, 
Washington,  DC  20416.  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others   : 
present.  | 

For  further  information,  write  or  call 
Dick  E.  Ellis,  Director,  Office  of 
Veterans'  Affairs,  U.S.  Small  Business 
Administration,  1441  L  Street  NW., 
Room  414,  Washington,  DC  20416,  (202) 
653-8220. 
lean  M.  Nowalc, 

Director.  Office  of  Advisory  Councils. 
November  3, 1987. 
[FR  Doc.  87-26126  Filed  11-10-87;  8:45  aqi) 
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im 


[License  No.  02/02-5500] 

IManhattan  Central  Capital  Corp.; 
Issuance  of  a  Small  Business 
Investment  Co.  License 


On  November  13, 1986.  a  notice  was 
published  in  the  Federal  Register  (51  FR 
41198]  stating  that  an  application  has 
been  filed  by  Manhattan  Central  Capital 
Corp.,  New  York,  New  York  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  §  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1986))  for  a 
license  as  a  small  business  investment 
company. 

Interested  parties  were  given  until 
close  of  business  December  13, 1986,  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(d)  of  the  Small  Business 


Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  02/02-5500  on  June 
11, 1987,  to  Manhattan  Central  Capital 
Corp.  to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 

Frogram  No.  59.011.  Small  Business 

Investment  Companies) 

Robert  G.  Linebetry, 

Deputy  Associate  Administrator,  for 

Investment. 

Dated:  November  2, 1987. 
(FR  Doc.  87-26127  Filed  11-10-87;  8:45  am) 

BILLING  CODE  t025-01-M 


DEPARTMENT  OF  STATE 
lCM-8/1131] 

Integrated  Services  Digital  Network 
(ISDN)  Joint  Worlcing  Party  and  Study 
Group  C  of  the  U.S.  Organization  for 
the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT);  Meeting 

The  Department  of  State  announces 
that  the  ISDN  Joint  Working  Party  and 
Study  Group  C  of  the  U.S.  Organization- 
for  the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT)  will  meet  or  Tuesday, 
December  1, 1987  in  Room  B1-B2,  Bell 
Communications  Research,  Inc.,  2101  L 
Street,  NW.,  Washington,  DC.  The 
meeting  will  begin  at  9:30  a.m. 

The  agenda  for  the  meeting  is  as 
follows: 

1.  Approval  of  Minutes  of  October  21, 
1987  Meeting. 

2.  Consideration  of  contributions  in 
preparation  for  the  CCITT  Study  Group 
XI  Working  Parties  2  and  6  (Editor's/ 
Rapporteurs)  Meeting,  Kyoto,  )apan, 
December  7-16, 1987 

3.  Consideration  of  Nominations  for 
U.S.  Delegation  to  CCITT  Study  Group 
XI  Meeting 

4.  Other  business 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Prior  to  the  meeting,  persons 
who  plan  to  attend  should  notify  Marcie 
Geissinger  (303)  497-5216. 

Date:  October  27, 1987. 
F.arl  S.  Barbely, 

Director.  Office  of  Technical  Standards  and 
Development.  Chairman.  U.S.  CCITT 
National  Committee. 
FR  Doc.  87-26059  Filed  1 1-10-87;  8:45  am] 

BiLUNG  CODE  471(M>7-M 


[CM-8/1132] 

Study  Group  D  of  the  U.S.  Organization 
for  the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT):  Meeting 

The  Department  of  State  announces 
that  Study  Group  D  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 
December  17. 1987  at  9:30  a.m.  in  Room 
1207,  Department  of  State,  2201  C  Street, 
NW.,  Washington,  DC. 

The  purpose  of  the  meeting  will  be  to 
review  results  of  the  Study  Group  XVII 
meeting  held  September  28  to  October  2 
in  Geneva,  to  prepare  and  approve  U.S. 
Contributions  to  upcoming  meeting  of 
Study  Group  VII,  scheduled  to  begin  on 
March  21, 1968,  and  to  consider  any 
other  issues  related  to  either  of  these 
Study  Group  interests. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  office  of  Mr.  Earl  Barbely, 
State  Department,  Washington,  DC, 
telephone  (202)  653-6102.  All  attendees 
must  use  the  C  Street  entrance  to  the 
building. 

Date:  November  2, 1987. 
Earl  S.  Barbely, 

Director.  Office  of  Technical  Standards  and 
Development,  Chairman,  U.S.  CCITT 
National  Committee. 
[FR  Doc.  87-26058  Filed  11-10-67;  8:45  am] 

BILLING  CODE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement;  City 
of  Charlottesville  and  Albemarle 
County,  VA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  City  of  Charlottesville  and 
Albemarle  County,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT. 
George  E.  Kirk,  Jr.,  District  Engineer, 


Federal  Highway  Administratioii.  P.O. 
Box  10045,  Richmond,  Virginia  23240- 
0045.  Telephone  (804)  771-238a 

SUPPLEMCNTAIIV  INFORMATIOM:  The 
FHWA.  in  cooperation  with  tlie  Virginia 
Department  of  Tran^xvtation  (VDOT), 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
alleviate  existing  traffic  conditions  on 
Route  29  north  of  Charlottesville. 

Various  alternative  corridors  will  be 
studied  for  this  project. 

There  are  also  three  alternatives  to 
the  proposed  project  under 
consideration: 

1.  Null  or  No-Build  Conditicm— which 
includes  all  elements  of  the  Regional 
Transportation  Plan  with  the  exception 
of  the  proposed  project. 

2.  Mass  Transit — to  evaluate  the 
ability  of  mass  transit  to  accommodate 
the  transportation  demands  in  the  study 
area. 

3.  Traffic  System  Management — to 
evaluate  the  ability  of  non-major 
constnu:tion  activities  on  the  existing 
roadway  network  to  accommodate  the 
transportation  demands  in  the  study 
area. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  (deviously 
expressed  interest  in  this  proposal.  No 
formal  scoping  meeting  is  planned  at 
this  time.  The  DEIS  will  be  available  for 
public  and  agency  review  and  comment. 
Following  publication  of  the  FEIS,  a 
public  hearing  will  be  held.  Public  notice 
will  be  given  of  the  time  and  place  of  tfie 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  die  Draft  EIS 
should  be  directed  to  the  FHWA  at  the 
address  provided  above. 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Hi^way  Research,  Planning  arni 
Construction.  The  provisions  of 
Executive  order  12372  regarding  State 
and  local  review  of  Federal  and 
Federally  assisted  programs  and 
projects  apply  to  this  program. 

Issued  on:  November  4, 1987. 
G.E.  Kiik,  |r., 

District  Engineer. 

(FR  Doc.  87-26098  Filed  11-10-87;  8:45  am] 
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Environmwital  Impact  Statawsnt;  CMy 
of  Roanok*;  Roanoks,  Badf ord  and 
Botetourt  Cownttaa,  VA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACnoN:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  City  of  Roanoke  and  the  Counties 
of  Roanoke.  Bedford  and  Botetourt, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  B.  Welton,  District  Engineer. 
Federal  Highway  Administration.  P.O. 
Box  10045.  Richmond.  Virginia  23240- 
0045.  Telephone  (804)  771-2682. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Virginia 
Department  of  Transportation  (VDOT), 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
construct  a  four-lane  divided  facility  to 
serve  as  an  eastern  bypass  of  Roanoke. 
Virginia,  from  1-81  (northern  terminus) 
to  Route  220  (southern  terminus). 

There  are  eight  alternatives  under 
consideration  for  the  proposed  project: 
(1)  Taking  no  action  (no  build),  (2)  mass 
transit.  (3)  traffic  system  management, 
and  (4)  through  (8)  five  construction 
alignments  between  I-«l  and  Route  220. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
apprcqwiate  Federal,  State  and  local 
agencies  and  to  private  organizations 
and  citizeiw  who  have  previously 
expressed  interest  in  this  proposal.  No 
formal  scoping  meeting  is  planned  at 
this  time,  llie  Draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment.  Following  publicaticm  of  the 
Draft  EIS,  a  public  hearing  will  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  Draft  EIS 
should  be  directed  to  the  FHWA  at  the 
address  provided  above. 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highay  Research,  Planning  and 
Construction.  The  provisions  of 
Executive  Order  12372  regarding  Slate 
and  local  review  of  Federal  and 
Federally  assisted  programs  and 
projects  apply  to  this  program. 


Isaaed  on:  Novenit>er  4. 1987. 
RobMt  B.  Weilo*. 
District  Engineer. 

[FR  Doc.  87-26099  Filed  11-10-87;  8:45  am] 
StLUNO  CODE  4*10-22-11 

[FHWA  Docket  No.  MC-87-24] 

OuaMicaltons  of  Drivers;  Request  for 
Walven  GreytKNind  Linos.  Inc. 

agency:  Federal  Highway 
Administration  (FHWA),  (DOT). 
action:  Notice  of  request  for  waiver; 
request  for  comments. 

SUMMARY:  In  accordance  with  section 
206(f)  of  the  Motor  Carrier  Safety  Act  of 
1984,  49  U.S.C.  App.  2505(f),  the  FHWA 
hereby  provides  notice  that  it  has 
received,  from  Greyhound  Lines,  Inc.,  a 
request  for  a  waiver  of  certain 
requirements  of  49  CFR  Part  391  that 
pertain  to  qualifying  new  driver 
employees  who  will  be  operating 
conunercial  motor  vehicles  in  interstate 
or  foreign  commerce. 

DATE:  Comments  must  be  received  on  or 
before  November  27, 1987. 
ADDRESS:  Submit  written,  signed 
comments  (preferably  in  triplicate)  to 
FHWA  Docket  No.  MC-87-24,  Room 
4205,  HCC-10,  Office  of  the  Chief 
Counsel,  Federal  Highway 
Administration,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  store  address 
from  8:30  a.m.  to  3:30  p.m.  ET,  Monday 
through  Friday,  except  legal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHBI  INFORMATION  CONTACT: 

Mr.  Thomas  P.  Kozlowski,  Office  of 
Motor  Carrier  Standards,  (202)  366-2909, 
or  Mrs.  Kathleen  S.  Markman,  Office  of 
the  Chief  Counsel,  (202)  366-0834, 
Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington,  DC 
2059a 

SUPPtEMENTARY  INFORMATION: 
Greyhound  Unes,  Inc.  has  acquired 
Traiiways  Lines,  Inc..  pending  final 
approval  by  the  Interstate  Commerce 
Commission.  Greyhound  states  that 
each  Traiiways  Lines,  Ina,  driver  has 
been  offered  emplojrment  with 
Greyhound  as  a  new  employee. 
Greyhound  further  states:  "Since  the 
Traiiways  drivers  and  their  qualification 
files  meet  all  of  the  Part  391 
requirements,  we  request  that 
Greyhound  not  be  required  to  make  the 
application,  background  check  and  other 
qualification  certification  as  required  for 
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each  new  driver  employee.  •  *  *  The 
waiver  requested  only  applies  to  those 
Trailways  drivers  employed  at  the  time 
of  the  [acquisition]." 

Greyhound  specifically  seeks  a 
waiver,  pursuant  to  49  U.S.C.  App. 
S  2505,  for  the  following  sections  of  49 
CFR  Part  391: 

Section  391.21    Application  for 
employment  It  is  our  understanding  that 
Greyhound  wishes  to  transfer  the 
employment  applications  of  those  newly 
hired  Trailways  drivers  to  the  j 

Qualification  Files  maintained  by       I 
Greyhound  in  lieu  of  requiring  those 
Trailways  drivers  to  complete  a  new  , 
employment  application. 

Section  391.23    Investigation  and 
inquiries.  We  understand  that 
Greyhound  wishes  to  forego  the 
investigations  of  previous  employment, 
driving  records  required  by  this  section. 
Since  the  active  Driver  QualiHcation  file 
for  each  Trailways  driver  being  hired 
contains  the  employment  history  and 
driving  record  as  well  as  the  required 
investigations,  as  of  the  time  they  were 
hired  by  Trailways,  Greyhound  believes 
the  requirements  of  this  section  have 
been  satisfied  sufficiently. 

Section  391.31    Road  test  This 
section  requires  each  newly  hired  driver 
to  successfully  complete  a  road  test. 
This  requirement  may  be  waived  if  (1] 
the  driver  has  a  valid  operator's  license 
issued  by  a  State  that  licenses  drivers  to 
operate  specific  categories  of  motor 
vehicles  and  licenses  drivers  only  after 
successful  completion  of  a  road  test  in  a 
motor  vehicle  of  the  type  the  motor 
carrier  intends  to  assign  the  driver,  or 
(2)  the  driver  submits  a  copy  of  a  valid 
certificate  of  driver's  road  test  issued  to 
the  driver  pursuant  to  this  section  within 
the  preceding  3  years.  Some  of  the 
Trailways  drivers  being  hired  will  not 
have  a  license  issued  by  a  State  that 
requires  a  road  test  but  will  have  been 
pmployed  by  Trailways  Lines,  Inc.,  for 
more  than  3  years.  It  is  for  those  drivers 
that  Greyhond  seeks  waiver  of  this 
section. 

Section  391.35    Written  examination. 
This  section  requires  each  newly  hired 
driver  to  take  a  written  examination  and 
be  issued  a  certificate  of  written 
examination.  This  requirement  may  be 
waived  if  the  driver  presents  a  copy  of  a 
vslid  certificate  of  written  examination 
i$3ued  to  the  driver  pursuant  to  this 
section  within  the  preceding  3  years. 
Spme  of  the  Trailways  drivers  being 
hired  will  have  been  employed  by 
Trailways  Lines,  Inc.,  for  more  than  3 
years.  It  is  for  those  drivers  that 
Greyhound  seeks  waiver  of  this  section. 

Section  391.51    Driver  qualification 
files.  This  section  requires  the  motor 
carrier  to  maintain  a  driver  quaUfication 


file  for  each  driver  it  employs. 
Greyhound  wishes  to  transfer  from  the 
files  of  Trailways  Lines,  Inc.,  to  its 
current  files,  the  driver  qualification 
files  of  the  newly  hired  "Trailways 
drivers  and  use  them  as  their  own. 

Copies  of  the  petition  for  waiver  have 
been  placed  in  the  notice  number  file 
identified  above.  Interested  parties  may 
comment  on  this  petition. 

(49  U.S.C.  App.  2505;  49  U.S.C.  3102;  49  CFR 
1.48) 

Issued  on:  November  3, 1987. 
R.A.  Barnhart, 

Federal  Highway  Administrator,  Federal 
Highway  Administration. 
[FR  Doc.  87-26063  Filed  11-10-87;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  80-9;  Notice  3] 

Request  for  Comments  on  Use  of 
Reflection  Material  for  Increasing  the 
Conspicuity  of  Large  Trucics; 
Extension  of  Public  Comment  Time 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  request  for  comments; 
extension  of  period  for  public  comment 
time. 

summary:  On  September  18. 1987, 
NHSTA  requested  comments  concerning 
the  use  of  reflective  material  to  increase 
the  conspicuity  of  large  trucks  and 
trailers.  In  response  to  oral  requests 
from  prospective  commenters.  the 
comment  closing  date  is  changed  from 
November  9. 1987,  to  November  30, 1987. 
Rm  FURTHER  INFORMATION  CONTACT: 

Mark  L  Edwards,  Office  of  Research  & 
Development  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SW.,  Washington.  DC,  20590. 
Telephone  (202)  466-5677. 
SUPPt^MENTARY  INFORMATION:  On 

September  18. 1987.  NHTSA  requested 
comments  concerning  the  use  of 
reflective  material  to  increase  the 
conspicuity  of  large  trucks  and  trailers 
(52  FR  35345].  asking  that  comments  be 
submitted  by  the  close  of  business  on 
November  9. 1987. 

As  NHTSA  noted,  tentative 
conclusions  had  been  reached  on  the 
basis  of  a  23-month  evaluation  period 
involving  a  total  of  3,820  trailers  chosen 
at  random  from  fleets  of  participating     . 
trucking  firms  involved  in  a  fleet  study. 
It  was  evident  to  the  agency  that: 

*  *  *  which  crashes  are  deemed  relevant 
to  conspicuity  treatment  significantly  affect 
tlie  overall  results,  and  the  conclusions 
derived  from  those  results.  In  addition,  the 


number  of  accidents  considered  necessary  for 
determining  effectiveness  and  the  statistical 
methods  used  to  analyze  study  data  must  be 
considered.  Therefore  the  agency  is  soliciting 
opinions  from  outside  persons  on  their 
evaluation  of  these  aspects  of  the  study.  To 
make  such  evaluations  feasible,  a  version  of 
the  contractor's  data  base  is  being  placed  in 
Docket  No.  80-0;  Notice  2. 

The  data  to  be  used  in  these  analyses 
is  a  computerized  record  of  more  than 
1.000  accident  records  involving  vehicles 
participating  in  the  fleet  study.  The 
nature  of  the  data  base  is  complex  and  a 
substantial  amount  of  time  is  needed  to 
prepare  the  necessary  analysis 
programs.  NHTSA  has  received 
numerous  telephone  calls  regarding  the 
data  base  and  oral  requests  for  an 
extension  of  time  from  two  prospective 
commenters.  The  agency  believes  that  a 
21-day  comment  period  extension  is 
justified  to  allow  the  preparation  of 
reasoned  comments.  Accordingly  the 
comment  closing  date  is  changed  fi'om 
November  9. 1987.  to  November  30. 1987. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered. 

(Sees.  103, 119,  Pub.  L  89-563,  Stat.  718  (15 
U.S.C.  1392, 1407);  delegations  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8) 
Issued  on:  November  5, 1987. 
Michael  M.  Finkelstein, 
Associate  Administrator  for  Research  and 
Development. 
[FR  Doc.  87-26068  Filed  11-6-87;  8:45  am) 
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DEPARTIMENT  OF  THE  TREASURY 
[Number  150-011 

Designation  of  Internal  Revenue 
Districts 

Date:  October  27, 1987. 

Under  the  authority  given  to  the 
President  to  establish  and  alter  Internal 
Revenue  Districts  by  section  7621  of  the 
Internal  Revenue  Code  of  1954,  as 
amended,  and  vested  in  me  as  Secretary 
of  the  Treasury  by  Executive  Order 
10289,  approved  September  17, 1951.  as 
made  applicable  to  the  Internal  Revenue 
Code  of  1954  by  Executive  Order  10574. 
approved  November  5. 1954,  and 
pursuant  to  the  authority  vested  in  me 
by  section  321(b)  of  31  U.S.C.  and 
Reorganization  Plan  No.  1  of  1952  as 
made  applicable  to  the  Internal  Revenue 


Code  of  1954  by  section  7804(a)  of  such 
Code  and  by  Executive  Order  10574,  the 
Internal  Revenue  Districts  continue  as 
they  existed  prior  to  this  order,  with  this 
change:  Manatee  County  in  the  State  of 
Florida  shall  be  placed  in  Fort 
Lauderdale  District  instead  of 
lacksonville  District. 

1.  Internal  Revenue  Districts.  Each 
district  established  pursuant  to  section 
7621  of  the  Internal  Revenue  Code  of 
1954,  as  amended,  shall  be  known  as  an 
internal  revenue  district  and  shall  be 
identified  by  the  name  of  the  city  of 
subdivision  thereof  in  which  the 
headquarters  office  by  the  District 
Director  of  Internal  Revenue  is  located. 

2.  District  Director  of  Internal 
Revenue.  The  head  of  each  district 
office  shall  bear  the  title  "District  of 
Internal  Revenue"  identified  by  the 
name  of  the  city  or  subdivision  thereof, 
in  which  the  headquarters  office  is 
located. 

3.  Designation  of  Internal  Revenue 
Districts  That  Comprise  An  Entire  State. 


Alabama. Binningham.  Alabama. 

Atoaka Anchorage.  Alaika. 

Aiixona Phoaniii.  Arizona. 

*''<«<"••- UMe  Rock,  Ailiantas. 

CoJo^*_- - Oenvar,  Cotoado. 

Cammcttx^ .._ Hartlord,  Connacticut 

Oelawara Wiknington.  Oetaware 

Georgia ASaiMa.  Qwxya. 

Hawai Hcnotuki,  Hawai. 

kJaho Boiia.  Maho. 

'"<*•"■ Imtanapolis  Indiana. 

to«»« — Dea  Moine*.  kwa. 

•<«»<» — WIcWa.  Kansaa. 

Kentucky LouiMWa.  Kentucky. 

lamaDu _ New  Orteana  Louisiana. 

**»"• Augusta.  Mane. 

Maryland  (inchiding     Baltimore,  Maryland. 

the  Oistnct  o( 

CokJfnbia). 

Massachusetts Boston.  Massachusetts. 

Michigan „ Detroit  Mnhigan. 

MinnesoU St  P«il.  Minnesota. 

Mississwii. Jackson,  Misaissvpi. 

Missouri St  Louis,  Missouri. 

Montana Helena.  Montana. 

•*«*«*• Omtfia,  Nebraska. 

"•w*!* Laa  Vegas,  Nevada 

New  Hampshira Portsmouth,  New  Hanvst*B. 

N«»  ■i»ntrf Newark.  New  Jersey. 

"•«*  Mexico Atmquerque,  New  Meidco. 

North  Dakota Fargo,  North  Dakota. 

North  Carolina Greensboro.  North  CeroCna. 

O*'*''*"* Oklahoma  City,  Oklahoma. 

Oregon - Portland,  Oregon. 

•*»<>•  '"'•nd Providanoe.  Rhode  Mand. 

South  Dakota Abenleen.  South  Dakota. 

South  Caroline _.  Cokjmbia.  South  Carolina. 

Tennessee _„  Nashville.  Tennessee. 

l'**" San  Lake  City,  Utah. 

Vermont Burlngton,  Vermont 

V»ginii Rchmond.  Virginia. 

Washington SaMOe,  Waahington. 

West  Virginia...- Pailieraburg,  Wast  Virgiria. 

W^winsin Miwaufcea,  Wisconsin. 

'"yoming Cheyenne.  Wyoming. 


4.  Designation  of  Internal  Revenue 
Districts  Within  Certain  States. 

a.  Califoniia 

(1)  Laguna  Niguel  District  shall 
include  the  Counties  of  Imperial, 
Orange,  Riverside.  San  Bernardino.  San 


Diego,  and  that  portion  of  Los  Angeles 
County  serviced  by  the  Carson  post  of 
duty,  in  the  State  of  California,  with 
headquarters  located  in  Laguna  Niguel, 
California,  The  Carson  post  of  duty 
services  the  area  of  Los  Angeles  County 
which  is  generally  bordered  by  the 
Artesia  Freeway  on  the  north,  the 
Pacific  Ocean  on  the  west  and  south, 
and  the  Orange  Coimty  line  on  the  east, 
and  includes  in  total  the  following  1982 
zip  code  areas:  90254,  90274.  90277, 
90278.  90501.  90502.  90503,  90504,  90505, 
90507,  90508.  90509,  90510,  90701,  90706, 
90710.  90712.  90713,  90714.  90715.  90716. 
90717.  90731.  90732.  90733.  90744.  90745. 
90746.  90747.  90749.  90802.  90803.  90804, 
90805,  90806,  90807,  90808.  90809,  90810. 
90813.  90814,  90815,  90822  and  90840. 

(2)  Los  Angeles  District  shall  include 
the  County  of  Los  Angeles,  except  for 
that  portion  serviced  by  the  Carson  post 
of  Duty,  in  the  State  of  California,  with 
headquarters  located  in  Los  Angeles, 
California, 

(3)  San  Jose  District  shall  include  the 
Coimties  of  Fresno,  Inyo,  Kern,  Kings, 
Madera,  Mariposa,  Merced,  Mono, 
Monterey,  San  Benito,  San  Luis  Obispo, 
Santa  Barbara,  Santa  Clara.  Santa  Cruz. 
Stanislaus.  Tulare.  Tuoliunne,  and 
Ventura,  in  the  State  of  CaUfomia,  with 
headquarters  located  in  San  Jose, 
California. 

(4)  Sacramento  District  shall  include 
the  Counties  of  Alpine.  Amador.  Butte. 
Calaveras,  Colusa.  Contra  Costa.  Del 
Norte.  El  Dorado.  Glenn.  Humboldt. 
Lake.  Lassen.  Marin.  Mendocino. 
Modoc.  Napa.  Nevada.  Placer.  Plumas. 
Sacramento.  San  Joaquin.  Shasta.  Sierra. 
Siskiyou.  Solano,  Sonoma.  Sutter. 
Tehama.  Trinity,  Yolo,  and  Yuba  in  the 
State  of  California,  with  the 
headquarters  office  located  in 
Sacramento.  California. 

(5)  San  Francisco  District  shall 
include  the  Coimties  of  Alameda.  San 
Francisco  and  San  Mateo,  in  the  State  of 
California  with  headquarters  located  in 
San  Francisco.  California. 

b.  Florida 

(\)  Jacksonville  District  shall  include 
the  Counties  of  Alachua.  Baker,  Bay, 
Bradford,  Brevard,  Calhoun,  Citrus, 
Clay,  Columbia.  Dixie.  Duval.  Escambia. 
Flagler.  Franklin.  Gadsden.  Gilchrist, 
Gulf.  Hamilton.  Hernando.  Hillsborough. 
Holmes.  Jackson.  Jefferson.  Lafayette. 
Lake.  Leon.  Levy.  Liberty.  Madison. 
Marion.  Nassau.  Okaloosa.  Orange. 
Osceola.  Pasco.  Pinellas.  Polk.  Putnam. 
Santa  Rosa.  Seminole.  St  Johns.  Sumter. 
Suwanee.  Taylor.  Union.  Volusia. 
Wakulla.  Walton,  and  Washington,  in 
the  State  of  Florida,  with  headquarters 
located  in  Jacksonville.  Florida. 


(2)  Fort  Lauderdale  District  shall 
include  the  Counties  of  Broward. 
Chariotte.  Collier.  Dade.  DeSoto.  Glades, 
Hardee.  Hendry,  Highlands,  Indian 
River,  Lee,  Manatee,  Martin,  Monroe, 
Okeechobee,  Palm  Beach,  Sarasota,  and 
St.  Lucie,  in  the  State  of  Florida,  with 
headquarters  located  in  Fort  Lauderdale, 
Florida. 

c.  Illinois 

(1)  Chicago  District  shall  include  the 
Counties  of  Boone,  Bureau,  Carroll. 
Cook,  De  Kalb,  Du  Page,  Grundy,  Henry. 
Jo  Daviess,  Kane,  Kankakee.  Kendall, 
Lake,  La  Salle.  Lee,  McHenry,  Marshall, 
Mercer.  Ogle  Putnam,  Rock  Island, 
Static.  Stephenson.  Whiteside.  Will,  and 
Winnebago  in  the  State  of  Illinois,  with 
headquarters  located  in  Chicago, 
Illinois. 

[zySpringfield  District  shall  include 
the  Counties  of  Admas.  Alexander, 
Bond,  Brown,  Calhoun.  Cass, 
Champaign.  Christian.  Clark,  Clay 
Clinton.  Coles.  Crawford.  Cumberland 
DeWitt.  Douglas.  Edgar.  Edwards. 
Effingham.  Fayette.  Ford.  Franklin. 
Fulton.  Gallatin.  Greene.  Hamilton, 
Hancock,  Hardin.  Henderson,  Iroquois 
Jackson.  Jasper,  Jefferson,  Jersey. 
Johnson.  Knox.  Lawrence.  Livingston. 
Logan,  McDonough,  Mclean,  Macon, 
Macoupin,  Madison.  Marion.  Mason. 
Massac,  Menard,  Monroe,  montgomery, 
Morgan,  Moultrie,  Peoria,  Perry,  Piatt, 
Pike,  Pope,  Pulaski,  Randolph,  Richland 
St.  Clair,  Saline,  Sangamon,  Schuyler, 
Scott,  Shelby,  Tazewell.  Union. 
Vermilion.  Wabash.  Warrren. 
Washington.  Wayne.  White. 
Williamson,  and  Woodford  within  the 
State  of  Illinois,  with  headquarters 
located  in  Springfield.  Illinois. 

d.  New  York 

(1)  Brooklyn  District  shall  include  the 
Counties  of  Kings.  Nassau.  Queens,  and 
Suffolk  in  the  State  of  New  York,  with 
headquarters  located  in  Brooklyn,  New 
York. 

(2)  Mannhattan  District  shall  includf 
Blackwells  Island,  Manhattan  Island, 
Staten  Island,  Randalls  Island,  and 
Wards  Island;  and  the  Counties  of 
Bronx,  Richmond,  Rockland,  and 
Westchester  in  the  State  of  New  York, 
with  the  headquarters  office  located  in 
New  York.  New  Yoric. 

(3)  Albany  District  shall  include  the 
Counties  of  Albany.  Clinton.  Columbia. 
Dutchess.  Essex.  Franklin.  Fulton. 
Greene.  Hamilton,  Montgomery.  Orange 
Putnam,  Rermsselaer,  Saratoga. 
Schenectady.  Schoharie.  St.  Lawrence. 
Sullivan.  Ulster.  Warren,  and 
Washington  in  the  State  of  New  York. 
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with  headquarters  office  located  ia     | 
Albany,  Ffew  York. 

(4)  Buffalo  District  shall  inchide  the, 
Counties  of  Allegany,  Broome, 
Cattaraogns,  Caynga,  Chautaugtia, 
Chenrang,  Chenango.  Cortland, 
Delaware,  Erie,  Gmesee,  Herkimer, 
Jefferson,  Lewis,  Livingston,  Madison, 
Monroe,  Niagara,  Oneida,  Onondaga, 
Ontario,  Orleans,  Oswego,  Otsego, 
Schuyler,  Seneca,  Steuben,  Tioga.       | 
Tompkins,  Wayne,  Wyoming,  and 
Yates,  in  die  SUte  of  New  York  with 
headquarters  located  in  Boffalo,  New 
York. 

•.  Oido 

(1)  CJeveland  District  shall  include  the 
Counties  of  Allen.  Ashland.  Ashtabula, 
Auglaize,  Belmont.  CarroU,  Champaign, 
Columbiana.  Crawford.  Cuyahoga, 
Darke,  Defiance,  Erie,  Fulton,  Geauga, 
Hancock,  Hardia  Harrison.  Henry, 
Holmes,  Huron,  Jefferson.  Lake,  Logan, 
Lorain,  Lucas,  Mahoning,  Medina, 
Mercer,  Monroe,  Ottawa,  Paulding. 
Portage,  Putnam,  Richland,  Sandusky.^ 
Seneca,  Shelby,  Stark.  Summit. 
TnrnibuH,  Tuscarawas,  Van  Wert,       ' 
Wayne,  Williams,  Wood,  and  Wyandot 
in  the  State  of  Ohio,  with  the 
headquarters  office  located  in 
Qeveland.  Ohio. 

(2)  Cincinnati  District  shall  include 
the  Counties  of  Adams,  Athens,  Brown, 
Butler,  Gark,  Clermont,  Clinton, 
Coshocton,  Delaware,  Fairfield,  Fayette, 
Franklin,  Gallia,  Greene,  Gnemsey, 
Hamilton,  Highland,  Hocking,  Jacksoa 
Knox,  Lawrrence,  Licking,  Madison. 
Marion,  Meigs,  Miami,  Montgomery, 
Morgan,  Morrow,  Muskingum,  Noble, 
Perry,  Pickaway,  Pike,  Preble,  Ross, 
Scioto,  UnicHi,  Vinton,  Warren,  and 
Washington  within  the  State  of  Ohio, 
with  headquarters  located  in  Cincinnati, 
Ohio. 

f.  Pennsylvania 

(1)  Philadetphia  District  shall  inclode 
the  Counties  of  Adams.  Becks,  Bradford. 
Bucks.  Carboni  Chester.  Columbia, 
Cumerland,  Dauphin.  Delaware,  Juniata, 
Lackawanna.  Lancaster.  Lebanon, 
Lehigh.  Luzerne.  Lycoming,  Monroe, 
Montgomery.  Montour,  Northamption, 
Northumberland,  Perry,  Philadelphia, 
Pike,  Schuylkill.  Snyder,  Sullivan. 
Susquehanna,  Tioga.  Union.  Wayne, 
Wyoming,  and  York  in  the  State  of 
Pennsylvania,  with  the  headquarters 
office  located  in  Philadelphia, 
Pennsylvania. 

(2)  Pittsburgh  District  shall  include 
the  Counties  of  Allegheny,  Armstrong, 
Beaver.  Bedford,  Blair.  Butler.  Cambria, 
Cameron,  Centre,  Clarion.  Qearfietd, 
Clinton.  Crawford.  Elk,  Erie.  Fayette. 


Forest.  Franklin.  Fulton.  Greene. 
Huntingdon,  Indiana,  Jefferson, 
Lawrence,  McKean,  Mercer.  MiffUn, 
Potter.  Somerset,  Venanago,  Warren. 
Washington,  and  Westmoreland  within 
the  State  of  Pennsylvania,  with 
headquarters  located  in  Pittsburgh, 
Pennsylvania. 

g.  Texas 

tlj  Auston  District  shall  include  the 
Coxmites  of  Aransas,  Atascosa,  Austin, 
Bandera,  Bastrop,  Bee,  Bell,  Bexar, 
Blanco,  Bosque,  Brazos,  Brewster, 
Brooks,  Burleson,  Burnet.  Caldwell, 
Calhoun,  Cameron.  Colorado.  ComaL 
Coryell,  Culberson,  DeWitt,  Dimmitt, 
Dirval,  Edwards.  EI  Paso.  Falls.  Fayette, 
Freestone,  Frio,  Gillespie,  Goliad. 
Gonzales,  Grimes,  Guadalupe,  Hamilton, 
Hays,  Hidalgo,  Hill,  Hudspeth,  Jackson, 
Jeff  Davis,  Jim  Hogg,  Jim  Wells,  Karnes, 
Kendall,  Kenedy,  Kerr,  Kimble,  Kinney, 
Kleberg,  Lampasas,  LaSalle.  Lavaca, 
Lee,  Leon,  Limestone,  Live  Oak,  Llano, 
McCulloch,  McLeanna.  McMullen. 
Madison,  Mason,  Matagorda.  Maverick,  • 
Medina,  Milam,  Nueces,  Pecos,  Presidio, 
Real,  Reeves,  Refugio,  Robertson,  San 
Patricio,  San  Saba,  Somervell,  Starr, 
Terrell.  Travis,  Uvalde,  Val  Verde, 
Victoria,  Waller,  Washington,  Webb, 
Wharton,  Willacy,  Williamson,  Wilson, 
Zapata,  and  Zavala  in  the  State  of 
Texas,  with  the  headquarters  office 
located  in  Austin.  Texas. 

(2)  DalJas  District  shall  include  the 
Counties  of  Anderson,  Andrews, 
Angelina,  Archer.  Armstrong,  Bailey, 
Baylor,  Borden,  tewie.  Briscoe,  Brown, 
Callahan,  Camp,  Carson,  Cass,  Castro, 
Cherokee.  Childress,  Clay,  Cochran, 
Coke,  Coleman,  Collin,  Collingsworth, 
Comanche,  Concho,  Cooke,  Cottle, 
Crane,  Crockett  Crosby.  Dallam,  Dallas, 
Dawson,  Deaf  Smith,  Delta.  Denton, 
Dickens,  Donley,  Eastland,  Ector.  Ellis, 
Erath,  Fannin,  Fisher,  Floyd,  Foard, 
Franklin,  Gaines,  Garza,  Glasscock. 
Gray,  Grayson.  Gregg.  Hale,  Hall. 
Hansford.  Hardeman,  Harrison,  Hartley. 
Haskell,  Hemphill,  Henderson.  Hockley. 
Hood,  Hopkins,  Houston.  Howard,  Hunt, 
Hutchinson,  Irion,  Jack,  Johnson,  Jones, 
Kaufman,  Kent.  King,  Knox,  Lamar, 
Lamb,  Lipscomb.  Loving,  Lubbock,  Lynn, 
Marion,  Martin,  Menard,  Midland,  Mills, 
Mitchell,  Montague,  Moore,  Morris. 
Motley,  Nacogdoches,  Navarro,  Nolan. 
Ochiltree,  Oldham.  Palo  Pinto,  Panola, 
Parker,  Parmer,  Potter,  Rains,  Randall. 
Reagan.  Red  River,  Rai)erts.  Rockwall, 
Runnels,  Rusk,  Sabine  San  Augustine, 
Schleicher,  Scurry,  Shackelford.  Shelby, 
Sherman.  Smith,  Stephens,  Sterling 
Stonewall.  Sutton,  Swisher,  Tarrajit 
Taylor,  Terry.  Throckmorton,  Titus,  Tom 
Green.  Upshur,  Upton,  Van  Zandt. 


Ward.  Wheder,  Widnta.  wabarger. 
Winkler,  Wise,  Wood,  Yoskom.  and 
YouDg  ia  the  State  of  Texas,  with 
headquarters  located  fai  Dallas.  Texas. 
(3)  Housttm  District  shall  inchide  the 
Coimties  of  Brazoria,  Chambers.  Fort 
Bend,  Galveston,  Hardin,  Harris,  Jasper, 
Jefferson.  Liberty.  Montgomery,  Newton, 
Orange,  Polk,  San  Jacinto,  Trinity,  Tyler, 
and  Walker  in  the  State  of  Texas,  with 
headquarters  located  in  Houston,  Texas. 

5.  US,  Territories  oitdlasular 
Possessions.  The  Commissioner  shall,  to 
the  extend  of  authority  otherwise  vested 
in  him,  provide  for  the  administratioD  of 
the  United  States  internal  revenue  laws 
in  the  U.S.  territories  and  insular 
possessions  and  other  authorized  areas 
of  the  worid. 

6.  The  above  change  shall  be 
implemented  on  a  date  determined  by 
the  Commissioner  of  Internal  Revenue. 
Effective  immediately,  the 
Commissioner  of  Internal  Revenue  is  - 
authorized  to  effect,  at  appropriate  times 
and  in  an  orderly  manner,  such  transfers 
of  functions,  personnel,  positions, 
equipment  and  funds  as  may  be 
necessary  to  implement  the  provisions 
of  this  Order. 

7.  All  offices  in  existence  within  the 
Internal  Revenue  Service  but  not 
mentioned  in  this  Order  are  continued 
without  interruption. 

8.  Effect  on  Prior  Treaaary  Orders, 
This  order  supersedes  Treasury  Order 
150-01,  "Designation  of  latemal 
Revenue  Districts,"  dated  June  0, 1986. 
M.  Petn  McPberson, 

Deputy  Secretary  of  the  Treaaary 

[FR  Doc,  87-28065  Filed  lt-I(M7r  8:45  amj 
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Office  of  tho  Secretary 

[Supplement  to  Departiaent  Circular^ 
PulXic  Deb«  Ssfles-Ha  9h€71 

Treasury  Notes,  Serieo  V-1M0 

Washington,  November  4. 1987. 

The  Secretary  announced  on 
November  3, 1987,  that  die  brterest  rate 
on  the  notes  designated  Series  V-lfMX), 
described  in  Department  Circular — 
Public  Debt  Series— No.  30-87  dated 
October  29, 1987,  will  be  8  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  8  percent  per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  87-28227  Filed  11-9-S7;  lt:te  am) 
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ISupptsment  to  Department  Circular- 
Public  DeM  Series  ■  Na  31-871 

Treasury  Notes,  Series  C-1997 

Washington,  November  5, 1987. 

The  Secretary  announced  on 
November  4. 1987,  that  the  interest  rate 
on  the  notes  designated  Series  C-19g7, 
described  in  Department  Circular- 
Public  Debt  Series— No.  31-87  dated 
October  29. 1987,  will  be  8%  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  8%  percent  per  annum. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary. 
[FR  Doc.  87-26228  Filed  ll-*^7;  11:16  amJ 
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IDepartment  Circular— Public  Debt  Series- 
No.  32-87] 

8%%  Treasury  Bonds  of  2017 

November  3. 1987. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  mvites 
tenders  for  approximately  $4,750,000,000 
of  United  States  securities,  designated 
8Vs%  Treasury  Bonds  of  2017  (CUSIP  No. 
912810  DZ  8),  hereafter  referred  to  as 
Bonds.  The  Bonds  will  be  sold  at 
auction,  with  bidding  on  the  basis  of 
yield.  Payment  will  be  required  at  the 
price  equivalent  of  the  yield  of  each 
accepted  bid.  Additional  amounts  of  the 
Bonds  may  be  issued  to  Government ' 
accounts  and  Federal  Reserve  Banks  for 
their  own  account  in  exchange  for 
maturing  Treasury  securities. 

2.  Description  of  Securities 

2.1.  The  Bonds  will  be  issued 
November  16, 1987,  and  are  offered  as 
an  additional  amoimt  of  8-%  %  Treasury 
Bonds  of  2017  (CUSIP  No.  912810  DZ  8) 
dated  August  15, 1987.  Payment  for  the 
Bonds  will  be  based  on  the  price 
equivalent  to  the  bid  yield  determined  in 
accordance  with  this  circular,  plus 
accrued  interest  from  August  15, 1987,  to 
November  16, 1987.  Interest  on  the 
Bonds  offered  as  an  additional  issue  is 
payable  on  a  semiannual  basis  on 
February  15. 1988,  and  each  subsequent 
6  months  on  August  15  and  February  15 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature 
August  15,  2017,  and  will  not  be  subject 
to  call  for  redemption  prior  to  maturity. 
In  the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next 
business  day. 


2.2.  The  Bonds  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Bonds  are  exempt 
from  all  taxation  new  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Bonds  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies,  lliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Bonds  will  be  issued  only  in 
book-entry  form,  and  in  denominations 
of  $1,000,  $5,000,  $10,000,  $100,000,  and 
$1,000,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  A  Bond  may  be  held  in  its  hilly 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth  in  Section  6  of 
this  circular.  Subsections  2.1.  through 
2.4.  of  this  section  are  descriptive  of 
Bonds  in  their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  Components  is  set  forth  in 
Section  6  of  this  circular. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e.,  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306).  as  to  die 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16, 1986), 
apply  to  the  Bonds  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239,  prior  to  1:00  p.m.. 
Eastern  Standard  time,  Thursday, 
November  5. 1987.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Wednesday,  November  4, 1987,  and 
received  no  later  than  Monday, 
November  16, 1987. 

3.2.  The  par  amount  of  Bonds  bid  for 
must  be  stated  on  each  tender,  llie 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 


yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defnied 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities:  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  bom  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Bonds  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Competitive 
tenders  at  yields  higher  than  9.61%  will 
not  be  accepted,  because  the  equivalent 
prices  would  fall  below  the  original 
issue  discount  limit  of  92.750.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 


Ve^mni  Re^er  /  Vol.  52.  No.  218  /  Thursday.  November  12.  1987  /  Notices  43427 


43428 


Federal  Register  /  Vol.  52.  No.  218  /  Thoraday.  November  12,  19B7  /  Notices 


determination  is  made  as  to  which 
tenders  are  accepted,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  TVeasory  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufflcient  to 
provide  a  fair  determination  of  the  yieM. 
Tenders  received  from  Covememnt 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be      , 
advised  (tf  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Raservatioos 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Bonds  specified  in  Section  1, 
and  to  make  different  percentage       i 
allotments  to  various  classes  of  | 

applicants  when  the  Secretary  considers 
it  in  die  public  interest.  The  Secretary's 
action  under  this  Section  is  Hnal. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Bonds  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  (he  Bureau  of  the 
Public  Debt,  whoever  the  tender  was 
submitted,  and  must  include  accrued 
interest  from  August  15, 1987.  to 
November  16, 1987,  in  the  amount  of 
$22.42867  per  $1,000  of  Bonds  allotted 
Settlement  on  Bonds  allotted  to 
institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Monday.  November  16. 1987.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasnry:  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 


securities;  or  by  dieck  dranvR  to  the 
order  of  the  instituticm  to  wbicb  the 
tender  was  submitted,  which  most  be 
received  from  institutional  investors  no 
later  than  Thursday.  November  12, 1987. 
In  addition.  Treasury  Tax  and  Loan 
Note  Option  Depositaries  ntay  make 
payment  for  the  Bonds  allotted  for  their 
own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Monday.  November  16, 1987. 
When  payment  has  been  submitted  with 
the  tenider  and  the  purchase  price  of  die 
Bonds  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment  ■ 
has  not  been  completed  on  time,  an 
amount  erf  up  to  5  percent  of  the  par 
amount  of  Bonds  alk>tted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Bcmds 
alkitted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
defmitive  security  is  identical  to  the 
registration  of  the  Bond  being 
purchased.  In  any  such  case,  the  tender 
form  used  to  place  the  Bonds  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  reqoired 
thereon,  or  the  TREASURY  DIRECT 
account  number  prcvionsly  obtained. 

6.  Separabtfity  of  Principal  and  Interest 

6.1  Under  the  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Bond  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  Each  future 
semiannual  interest  payment  (referred 
to  as  an  Interest  Component)  and  the 
principal  payment  (referred  to  as  an 
Interest  Component)  and  the  principal 
payment  (referred  to  as  the  Principal 
Component).  Each  Interest  Component 
and  the  Principal  Component  shall  have 
an  identifying  designation  and  CUSIP 
number,  whidi  are  set  forth  in 
Attachment  A  to  this  circular. 

6.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest), 
on  the  next  business  day. 


6.3.  For  a  Bond  to  be  separated  into 
the  component's  described  in  Section 
6.1.,  the  par  amount  of  the  Bond  must  be 
in  an  amount  which,  based  on  the  stated 
interest  rate  of  the  Bond,  will  produce  a 
semiannual  interest  payment  of  $1,000  or 
a  multiple  of  $1,000.  The  minimum  par 
amount  required  to  obtain  the  separate 
components  for  this  offering  is 
$l,600,00a  Par  amounts  greater  than  the 
minimum  amount  must  be  in  multiples  of 
that  amount. 

6.4.  A  Bond  may  be  separated  into  its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Bonds.  Once  a  Bond  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  hi  multiples  of  $1,000. 

6.5.  Interest  Components  and  Principal 
Components  in  mutiples  of  $1,000  will  be 
acceptable  to  secure  deposits  of  Federal 
public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.6.  Interest  and  Principal  Components 
of  separated  securities  may  be 
reconstituted,  i.e.,  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks.  A 
Principal  Component  and  all  related 
unmatured  Interest  Coa^xMieBts,  in  the 
appropriate  minimam  cm-  multiple 
amounts  previously  announced,  must  be 
submitted  together  for  reconstitution. 

6.7.  Detached  physical  interest 
coii|>ons.  coopans  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
substituted  for  missing  Interest  or 
Principal  Components.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.8.  The  book-entry  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitution 
transaction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  of  book-entry  Treasury 
securities. 

6.9.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apidy  to  the 
Bonds  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
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payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Bonds. 

7.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Bonds.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Bonds  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Bonds. 

7.4.  Attachment  A  is  incorporated  as 
part  of  this  offering  circular. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

Attachment  A — Cusip  Numbers  and 
Designations  for  the  Principal 
Component  and  Interest  Components  of 
878%  Treasury  Bonds  of  August  15, 2017, 
CUSIP  No.  912810  DZ  8 

The  Principal  Component  is 
designated  878%  Treasury  Principal 
(TPRN)  2017  due  August  15.  2017,  CUSIP 
No.  912803  AM  5 

Interest  Components 


CUSIP 

CUSIP 

Designation 

No. 

Oesignaton 

No. 

912833 

912833 

Treasuiy  Interest 

Treasuiy  Interest 

(TINT)  due 

(TINT)  due 

Feb.  15.  1988 

BBS 

Feb.  15.2003 

0H1 

Aug.  15.  1988 

BC3 

Aug.  15.2003 

0J7 

Feb.  15.1989 

B01 

Feb.  15.2004 

OK  4 

Aug.  15. 1989 

BE9 

Aug.  15,2004 

0L2 

Feb.  15.  19M.. 

BFB 

F*.  15.  2005  ...... 

CMO 

Aug.  15. 1990.      . 

864 

A««.  15.2005 

CN8 

Feb.  15,  1991 

BH2 

Feb.  15.2006 

CP3 

Aug.  15.  1981 

BJ8 

Aug.  15.2006 

COI 

Feb.  15.  1992_.... 

SK5 

Feb.  15.2007 

089 

Aug.  15.  1992_ 

BL3 

Aug.  15.2007.- 

CS7 

Feb.  15.  1993 

BM1 

Feb.  15.  2008 

CT5 

Ajg.  15.  1993... 

BN9 

Ayg.  15.2006 

CU2 

Feb.  15.  1994 

BP4 

Feb.  15.2008 _ 

CVO 

Aug  15.  1994 

B02 

Aug.  15.2009 

OWB 

Feb.  15.  1985 

BRO 

Feb.  15.  2010 

0X6 

Aug.  15.  1995 

BSB 

Aug.  15.2010 

CY4 

Feb.  15.1986. 

BT6 

Feb.  15,2011.. 

CZl 

Aug.  15.  1996 

603 

Aug.  15,2011 

DA  5 

Feb.  15.  1997  _ 

BV1 

Feb.  15,2012 

DB3 

Aug  16.  1997  . 

B«V9 

Aug.  15.2012 

001 

Feb.  15.  1998 - 

BX7 

Fab.  15.2013. 

009 

Aug.  15.  1998 

BY5 

Aug.  15.2013 -. 

DE7 

Feb.  15,  1999 

BZ2 

Feb.  15.  2014 

DF4 

Aug.  15.  1998.- 

CA6 

Aug.  15.  2014 

DG2 

Feb.  15.2000- 

064 

Feb.  15.2015 

DHO 

Aug.  15.2000 

CC2 

Aug.  15.2015 

JT8 

Feb.  15.  2001 

coo 

Feb.  15.2016 

KG  4 

Aug.  15.  2001 

C£a 

Aug.  15.2016.-..- 

KJ8 

Feb.  15,2002. 

CF5 

Feb.  15.2017 

KL3 

Aug.  15.2002 

063 

Aug.  15.2017 

KN9 

(FR  Doc.  87-28222  Filed  ll-*-87: 11:20  am) 
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[Depsrtmsnt  Circular^-Putilc  Debt  Ssriss— 
No.  30^87] 

Treasuiy  Notes  of  November  15, 1990, 
Series  V-1990 

Washington,  October  28. 1987. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $9,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  November  15. 1990, 
Series  V-1990  (CUSIP  Nol.  912827  VM 
1).  hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated 
November  16. 1987.  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  May  15. 1988,  and 
each  subsequent  6  months  on  November 
15  and  May  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15. 1990,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  "They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$5,000,  $10,000.  $100,000,  and  $1,000,000. 
and  in  multiplies  of  those  amounts.  They 
will  not  be  issued  in  registered  definitive 
or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 


States  securities,  Le.,  Department  of  the 
Treasuiy  Circular  No.  300.  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  Hnal  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR 18260.  et  seq.  (May  16, 1986). 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239,  prior  to  1:00  p.m.. 
Eastern  Standard  time,  Tuesday, 
November  3, 1967.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday.  November  2, 1987,  and 
received  no  later  than  Monday, 
November  16, 1987. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  speciHed  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
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political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
intemationi  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  1/8  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.500.  That  stated  rate  of  interest  will 
be  p.iid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  detennination  of  the  yield. 
Tenders  received  from  Government 
Bccounts  and  Fede^a!  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  ovf  r 
par. 


4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Monday,  November  16, 1987.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States     . 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  November  12, 1987. 
In  addition,  Treasury  Tax  and  Loan 
Notes  Option  Depositaries  may  make 
payment  for  the  Notes  allotted  for  their 
own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Monday,  November  16, 1987. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  (he  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 


to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy. 

Fiscal  A  ssistant  Secretary. 

[FR  Doc.  87-26220  Filed  11-&-67;  11:18  am] 
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I  Department  Circular— Public  Debt  Series- 
No.  31-87] 

Treasury  Notes  of  November  15, 1997: 
Series  C-1997; 

October  29, 1987. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $9,250,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  November  15, 1997. 
Series  C-1997  (CUSIP  No.  912827  VN  9). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
ov\m  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 


2.  DesoiiMioB  of  SecorHies 

2.1.  The  Notes  will  be  dated 
November  15. 1987,  awl  issued 
Noveniber  16. 1987.  Payment  for  the 
Notes  will  be  based  on  the  price 
equivalent  to  the  bid  yield  determined  in 
accordance  with  this  circular,  plus 
accrued  interest  from  November  15. 
1987,  to  November  16. 1987.  Interest  on 
the  Notes  is  payable  on  a  semiannual 
basis  on  May  15. 1988.  and  each 
subsequent  0  months  on  November  15 
and  May  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15, 1997,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday.  Sunday,  or  other 
nonbusineBB  day,  the  amount  due  will 
be  payable  (without  additional  mterest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  tntemal  Revenue 
Code  of  1954.  Ths  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.a  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$1,000,  ^,000,  $10,000.  $100,000,  and 
$1,090,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  A  Note  may  be  held  m  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Con^ionents  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  die  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth  in  Section  6  of 
this  circular.  Subsections  2.1  through  2.4 
of  this  sectionare  descriptive  of  Notes  in 
their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
Section  6  of  this  circular. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  govering  United 
States  securities,  i.e.,  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extend  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 


DIRECTBood-Entry  Securities  System 
in  51  FR  18260.  et  seq.  (May  18. 1986). 
apply  to  ftie  Notes  offered  in  this 
circular. 

3.  Sale  ftooedune 

8.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  DC  20239.  prior  to  1«)  p.m.. 
Eastern  Standard  time,  Wednesday. 
November  4, 1987.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmariced  no  later 
than  Tuesday,  November  3, 1987,  and 
received  no  later  than  Monday, 
November  16. 1987. 

3.2.  Tlie  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  fl.000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Conqietitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
aimual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers. 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  Aeir  own 
account. 

3.5.  Tenders  fbr  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  oiiganizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 


gurantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  m  Section  4, 
noncompetitive  tenders  will  t>e  accepted 
in  full  and  then  competitive  tenders  will 
be  accepted,  startmg  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  die  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  f4  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
97.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hndred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  detennination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 
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5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  must  include 
accrued  interest  from  November  15. 
1987,  to  November  16, 1987.  The  amount 
of  accrued  interest  will  be  determined 
after  the  auction,  and  investors  will  be 
notified  of  the  amount.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  Section  3.5.  must  be  made  or 
completed  on  or  before  Monday, 
November  15, 1987.  Payment  in  full  must 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  &om  institutional  investors  no 
later  than  Thursday,  November  12, 1987. 
In  addition.  Treasury  Tax  and  Loan 
Note  Option  Depositaries  may  make 
payment  for  the  Notes  allotted  for  their 
own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  loan  Note  Accounts  on  or 
before  Monday,  November  16, 1987. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
teridered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
defmitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 


to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Note  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  each  future 
semiannual  interest  payment  (referred  : 
to  as  an  Interest  Component)  and  the 
principal  payment  (referred  to  as  the 
Principal  Component).  Each  Interest 
Component  and  the  Principal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3.  For  a  Note  to  be  separated  into 
the  components  descirbed  in  Section 
6.1.,  that  par  amount  of  the  Note  must  be 
in  an  amount  which,  based  on  the  stated 
interest  rate  of  the  Note,  will  produce  a 
semiannual  interest  payment  of  $1,000  or 
a  multiple  of  $1,000.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amounts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
those  minimum  par  amounts.  Par 
amounts  greater  than  the  minimum 
amount  must  be  in  multiples  of  that 
amount.  The  minimum  par  amount  for 
this  offering  will  be  provided  in  the 
public  announcement  of  the  amount  and 
yield  range  of  accepted  bids. 

6.4.  A  Note  may  be  separated  into  its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Notes.  Once  a  Note  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5.  Interest  Components  and 
Principal  Components  in  multiples  of 
$1,000  will  be  acceptable  to  secure 
deposits  of  Federal  public  monies.  They 
will  not  be  acceptable  in  payment  of 
Federal  taxes. 

6.6  Interest  and  Principal  Components 


of  separated  securities  may  be 
reconstituted,  i.e.,  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks.  A 
Principal  Component  and  all  related 
unmatured  Interest  Components,  in  the 
appropriate  minimum  or  multiple 
amounts  previously  announced,  must  be 
submitted  together  for  reconstitution. 

6.7.  Detached  physical  interest 
coupons,  coupons  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
substituted  for  missing  Interest  or 
Principal  Components.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.8.  The  book-entry  tranfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitution 
transaction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  of  book-entry  Treasury 
securities. 

6.9.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
Untied  States  securities  apply  to  the 
Notes  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  Hscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

7.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and. 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay.  in  legal 
tender,  principal  and  interest  on  the 
Notes. 

7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 
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Attachment  A — Cusip  Numbers  and 
Designations  for  the  Principal 
Component  and  Interest  Components  of 
Treasury  Notes  of  November  15. 1997, 
Series  C-1997,  Cusip  No.  912827  VN  9 

The  Principal  Component  is 
designated  (Interest  Rate)  Treasury 
Principal  (TTRN),Series  C-1997  due 
November  15. 1997,  CUSIP  No.  912820 
AL 1. 

Attachment  B — Minimum  Fact  Amounts 
Are  Multiplies  of  $1,000 


Interest  Components 


Designation 

CUSIP 

No 
912833 

Designation 

CUSIP 

No. 
912833 

Treasury  Interest 
(TINT)  doe 

May  15.  1988 

Nov  15.  1988 

May  15.  1989 

Nov.  15.  1989 

ELO 
EMS 
ENS 
EP1 

Treasury  Interest 
(TINT)  due 

May  15.  1993 

Nov.  15.  1993 

May  15.  1994 

Nov.  15.1994 

EW6 
EX4 
EY2 
EZ9 

IffTEREST  Components— Continued 

CUSIP 

CUSIP 

Designation 

No 

Designation 

No 

912833 

912833 

May  IS.  1990 

E09 

May  15.  1995 

FAS 

Nov.  15.  1990 

ES7 

Nov.  15.  1995 

FBI 

May  15.  1991 

ESS 

May  15,  1996 

FC9 

Nov.  15.  1991 

ET3 

Nov.  15.  1996 

FD7 

May  15.  1992 

EUO 

May  15,  1997 

FES 

Nov.  15.  1992 

EV8 

Nov.  15,  1997 

FF2 

Which  Are  Multiplies  of  $1,000  Required  in  Order  To  Produce  Interest  Payments  That 


Coupon  (percent) 

Minimum  fact 

5.000 

$40,000.00 
1.600.000.00 

800.000.00 
1,600,000.00 

400.000.00 

320.00000 

800,000.00 
1,600.000.00 

100.000.00 

1.600,000.00 

32.000.00 

1,600,000.00 

400,000.00 
1,600.000.00 

800.000.00 

320.000.00 

200,000.00 
1.600,000.00 

800.000.00 

1.600.000.00 

80.000.00 

1.600,000.00 

800,000.00 

1,600,000.00 

25.000.00 

320,000.00 

800,000.00 
1,600,000.00 

400.000.00 
1.600,000.00 

160,000.00 
1,600,000.00 

200.000.00 
1.600,000.00 

800,000.00 
64.000.00 

400,000.00 
1,600.000.00 

800.000.00 

1.600,000.00 

20.000.00 

5.125 

5.250 _ 

5.375 „ 

5.500 _ 

5.625 ..„ 

5.750 

5.875 

6.000 _ 

6.125 

6.250 

6.375 

6.500 „     .„     .„     „.    , 

6.625 _    _ 

6.750 

6.875 

7  000 

7.125 



7.250 

7.375 . 

7.500 

7.625 



7.750 

7.875 „. 

8.000 _ _ 

8.125 

8.250 

8.375 

_ ■•••-•• 

8.S00 

8.625 „ . . 

8.750 

8.875 _ „ 

9.000 

9.125 „ _. _ 

9.250 ._ 

9.375 

9.500 „._ 

9.625 



9.750 „ 

9.875 

10.000 
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Interest 
payment 


$1,000.00 
41,000.00 
21,000.00 
43.000.00 
11.000.00 

9.000.00 
23.000.00 
47.000.00 

3.000.00 
49.000.00 

1.000.00 
51.000.00 
13.000.00 
53,000.00 
27,000.00 
11,000.00 

7.000.00 
57.000.00 
29,000.00 
59,000.00 

3,000.00 
61,000.00 
31,000.00 
63,000.00 

1.000.00 
13.000.00 
33.000.00 
67,000.00 
17,000.00 
68,000.00 

7.000.00 
71,000.00 

9.000.00 
73,000.00 
37,000.00 

3,000.00 
19.000.00 
77,000.00 
39,000.00 
79.000.00 

1,000.00 


Coupon 
(percent) 


10.125 
10.250 
10.375 
10.500 
10.625 
10.750 
10.875 
10.000 
11.125 
11.250 
11.375 
11.500 
11.625 
11.750 
11.875 
1^000 
12.125 
12.250 
12.375 
12.500 
12.625 
12.750 
12.875 
13.000 
13.125 
13.250 
13.375 
13.500 
13.625 
13.750 
13.875 
14.000 
14.125 
14.250 
14.375 
14.500 
14.625 
14.750 
14.875 
15.000 
15.125 


Minimum  fact 


$1,600.000  00 
800.000.00 

1.600.000.00 
400.000.00 
320.000.00 
800.000  00 

1.600.000.00 
200.000.00 

1.600.000.00 
160.000.00 

1.600.000.00 
400,000.00 

1.600.000.00 

800.000.00 

320.000.00 

50.000.00 

1.600,000.00 
800,000.00 

1,600.000.00 
16.000.00 

1.600.000.00 
800.000.00 

1.600.000.00 
200,000.00 
320.000.00 
800.000.00 

1.600.000.00 
400.000.00 

1.600.000.00 
160.000.00 

1.600.000.00 
100.000.00 

1.600.000.00 
800.000.00 
320.000.00 
400.000.00 

1.600.00000 
800.000.00 

1.600.000.00 
40.000.00 

1,600,000.00 


Interest 
paymertt 


$81,000.00 
41.000.00 
63.000.00 
21.000.00 
17.000.00 
43.000.00 
87.000.00 
11.000.00 
89.000.00 
9.000.00 
91.000.00 
23.000.00 
93.000.00 
47.00000 
19.000.00 
3.000.00 
97.000.00 
49.000.00 
99.000.00 
1.000  00 

101.000.00 
51.000.00 

108.000.00 
18.000.00 
21.000.00 
53.000  00 

107.000.00 
27.000  00 

109.000  00 
11.000.00 

111.000.00 
7.000.00 

113.000.00 
57.000.00 
23.000.00 
29.000.00 

117.000.00 
59.000  00 

119.000  00 
3.000.00 

121.000.00 


Coupon 
(parcant) 


15.250 
15.375 
15.500 
15.625 
15.750 
1SJ75 
16X)00 
16.125 
16.250 
16.375 
16.500 
16.625 
16.750 
16.875 
17.000 
17.125 
17.250 
17.375 
17.500 
17.625 
17.750 
17.875 
16.000 
16.125 
18.250 
18.375 
18.500 
18.625 
18750 
18.875 
19.000 
19125 
19.250 
19J75 
19.500 
19.625 
19.750 
19.875 
20.000 
20.125 
20.250 


Mmifnufn  tect 


$800.00000 

1.600,00000 

400.000.00 

64.000.00 

800,00000 

1.600.000.00 
25.000.00 

1,800.000.00 
160,000.00 

1,600,000.00 
400X)00.00 

1.600.000.00 
800.00000 
320.000.00 
200.000.00 

yjaoojooooo 
•00,000.00 

1.600.000.00 
80.000.00 

1.800,000.00 
800,000.00 

1.600.000.00 
100.000.00 
120.000.00 
800,000.00 

1.600.000.00 
400,000.00 

1.600.000.00 
3&000.00 

1,600.00000 
200,000.00 

1.600.000.00 
800.000.00 
320X)00.00 
400.000.00 

1.600.000  00 
800,000.00 

1,600,000.00 
10,00000 

1,600.000  00 
800.000.00 


payrnem 

$61.000  00 
123.000  00 

31.00000 
5.000.00 

63.00000 

127.000  00 

2.000  00 

129.000.00 

13.000.00 
131.000.00 

33.000.00 
133.000.00 

67.000.00 

17.000.00 

17.000.00 
137.000  00 

6S.000.00 

139.00000 

7.000.00 

141.000.00 

71.000.00 

143.000.00 

9.000  00 

29.000.00 

73.000.00 
147.000.00 

37.000.00 

1 49.000.  W 

3.000.00 

151.000.00 

19.000  00 
153.000.00 

77.000.00 

31,000.00 

39.000.00 
157.000.00 

79.000.00 

159.000.00 

1.000.00 

161.000.00 

81.000.00 


UMI 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  52,  No.  as 

Thurwiay.  November  12.  1887 


This  sectoo  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttw  "Government  in  the  Sunshine 
Act  (Pub.   L   94-408)  5  U.S.C.   552b<^3). 


FEOCMAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  6. 1987 


I  DATE:  10:00  a.iiu  Thursday, 
November  12. 1987. 

place:  Room  600. 1730  K  Street.  NW.. 
Washington,  DC 

status:  Closed  (Pursuant  to  5  U.S.C 
552b(cMlO)).  I 

MATTERS  TO  BE  CONStDERBK  The 

Commission  will  consider  the  foUowing: 

1.  Consideration  of  possible  revisions  to 
Commission  Procedural  Rules  1-12. 29  CFR 
2700.1  through  270ai2. 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  meetmg 
be  closed  and  that  no  earlier 
announcement  of  the  meetmg  was 
possible. 

CONTACT  PERSON  FOR  MORE 

information:  Jean  Ellen  (202)  653-5629. 

Jean  H.  Ellea, 

Agenda  Clerk. 

|FR  Doc  87-26273  Filed  11-9-67;  1:23  pn] 

BtLUNSCOOE  aras-oi-* 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 


I  DATE:  11:00  a  jn.,  Monday, 
November  18, 1987. 

place:  Marriner  S.  Eccies  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed.  I 

MATTERS  TO  BE  CONSIDERED!  ' 

1.  Issues  relating  to  Federal  Reserve  notes. 

2.  Proposed  Federal  Reserve  Bank  salary 

structure  adjustments. 

3.  Federal  Reserve  Bank  and  Branch  director 

appointments.  (This  item  was  originaUy 
announced  for  a  closed  meeting  on 
November  12, 1987.) 

4.  Preliminary  consideration  of  testimony  on 

banking  issues.  (This  item  was  originally 
announced  for  a  closed  meeting  on 
November  5. 1987.) 

5.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

6.  Any  items  carried  forward  from  a 

previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  November  9. 1987. 

lames  McAfee, 

Associate  Secntary  of  the  Board. 

[FR  Doc  87-26205  Filed  11-9-87;  10:40  am] 

8IUMG  CODE  631«-«1-M 

LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting 

TIME  AND  DATE:  A  closed  Executive 
Session  will  commence  at  S.'OO  p.in.  on 
Thursday,  November  19,  and  continue 
until  11:00  p.m.  (Executive  Room,  A.. 
Third  Floor).  The  open  meeting  will 
commence  at  11:00  a.m.  on  Friday. 
November  20. 1987,  and  continue  until 
12:30  p.m.  It  will  reconvene  at  1:30  pjn. 
and  continue  until  all  official  business  is 
completed. 

place:  Warwick  Hotel,  Crystal  Room 
(Mezzanine),  Executive  Session 
(Executive  Room,  A,  Third  Floor).  17th 
at  Locust  Street  Philadelphia, 
Pennsylania  19103. 

STATUS  OF  meeting:  Open  [A  portion  of 
the  meeting  is  to  be  closed  to  discuss     ' 
personnel,  personal,  litigation,  and 
investigatory  matters  under  the 
Government  in  the  Sunshine  Act  (5 
US.a  552b  (c)  (2).  (6),  (7),  (9)(B),  and 
(10)1  and  45  CFR  1622.5(a),  (e),  (f),  (g,) 
and  (h)]. 

MATTERS  TO  BE  CONSIDERED: . 

Executive  Session  (Closed] 

1.  Personnel  and  Personal  Matters 

2.  Litigation  and  Investigation  Matters 

Board  of  Directors  Meeting  (Open) 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
—Meeting  of  August  28, 1987 

3.  Voucher  Project  Status  Report 

4.  Report  on  Law  School  Clinics 

5.  Annual  Grant  Process  and  Competitive 

Bidding 

Discussion  and  Public  Comment  follow  each 
item. 

CONTACT  PERSON  FOR  MORE 

information:  R.  Michael  Gibeault, 
Executive  Office,  (202)  863-1839. 


Date  issued:  November  9, 1987. 
R.  Michael  Gibeault 
Acting  Publications  Administrator. 
(FR  Doc  V7-2S2X7  Filed  11-9-87;  3:52  pm) 
aHUNQ  COOe  M20-3S-M 

LEGAL  SERVICES  CORPORATION 

Audit  and  Appropriatiims  Committee 
Meeting 

TNME  AND  DATE:  The  meeting  will 
commence  at  2:00  p.m.  on  lihursday, 
November  19. 1987.  and  continue  until 
6M)  p.m. 

place:  Warwick  Hotel,  Crystal  Room 
(Mezzanine),  17th  at  Locust  Street. 
Philadelphia.  Pennsylvania  19103. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONTINUED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
—Meeting  of  August  28, 1987 

3.  Projected  Carryover  for  FY  1087 

4.  Project  Advisory  Group  Presentation  on  FY 

1989  Budget  Request 

5.  Public  Comment  on  FY  1989  Budget 

Request 
Discussion  and  Public  Comment  follow  each 
item. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  R.  Michael  Gibeault, 
Executive  Office,  (202)  863-1839. 

Date  issued:  November  9, 1987. 
R.  Michael  Gibeault. 
Acting  Poblications  Administrator. 
[FR  Doc  87-26288  Filed  11-0-87;  3:52  pm) 
MLUNQ  COOE  SS30-3$-« 

LEGAL  SERVICES  CORPORATION 

Operations  and  Regulations  Committee 
Meeting 

TIME  AND  DATE:  The  meeting  will 
commence  at  9:00  a.m.  on  Friday. 
November  20, 1987,  and  continue  until 
11:00  a.m. 

PLACE:  Warwick  Hotel,  Crystal  Room 
(Mezzanine),  17th  at  Locust  Street, 
Philadelphia,  Pennsylvania  19103. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
—Meeting  of  August  27-28, 1987 

3.  Preliminary  Consideration  of  Proposed 

Revisions  to  Part  1607,  Governing  Bodies 
Discussion  and  Public  Comment  follow  each 
item. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  R.  Michael  Gibeault. 
Executive  Office.  (202)  863-1839. 

Date  issued:  November  9, 1987. 
R.  Michael  Gibeault. 
Acting  Publications  Administrator. 
(FR  Doc.  87-26289  Filed  11-9-87;  8:45  am] 

BILLING  CODE  Siae-SS-N 

NATIONAL  COUNCIL  ON  THE  HANDICAPPED 

Quarterly  Meeting 
SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Council  on  the  Handicapped.  This  notice 
also  describes  the  functions  of  the 
Council.  Notice  of  this  meeting  is 
required  under  section  522(b){10)  of  the 
"Government  in  Sunshine  Act"  (Pub.  L 
94-409). 

DATES: 

Nov.  16, 1987, 9:00  a.m.  to  5:00  p.m. 
Nov.  17, 1987, 9Mi  a.m.  to  5:00  p.m. 
Nov.  18, 1987, 9K»  a.m.  to  3:00  p.m. 

location:  Radission  Mark  Plaza  Hotel, 
Alexandria.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT 
Andrea  Farbman.  National  Council  on 
the  Handicapped.  800  Independence 
Avenue,  SW„  Suite  814,  Washington,  DC 
20591,  (202)  267-3846.  TDD:  (202)  267- 
3232. 

The  National  Council  on  the 
Handicapped  is  an  independent  Federal 
agency  comprised  of  IS  members 
appointed  by  the  President  of  the  United 
States  and  confirmed  by  the  Senate. 
Established  by  the  95th  Congress  in  Title 
IV  of  the  RehabiUtation  Act  of  1973  (as 
amended  by  Pub.  L.  95-602  in  1978),  the 
Council  was  initially  an  advisory  board 
within  the  Department  of  Education.  In 
1984,  however,  the  Council  was 
transformed  into  an  independent  agency 
by  the  Rehabilitation  Act  Amendments 
of  1984  (Pub.  L  98-221), 

The  Council  is  charged  with  reviewing 
all  laws,  programs,  and  policies  of  the 
Federal  Government  affecting  disabled 
individuals  and  making  such 
recommendations  as  it  deems  necessary 
to  the  President,  the  Congress,  the 


Secretary  of  the  Department  of 
Education,  the  Commissioner  of  the 
Rehabilitation  Services  Administration, 
and  the  Director  of  the  National  Institute 
of  Disability  and  Rehabilitation 
Reasearch  (NIDRR). 

The  meeting  of  the  Council  shall  be 
open  to  the  Public.  The  proposed  agenda 
includes: 

Reports  from  Chairperson  and  Executive 

Director  Woric  Session — Equal  Opportunity 

Law 
Presentation  by:  Lewis  Carter-Jones,  Former 

Member  of  Parliament 
Review  of  1988  Council  Report 
Reports  from  the  Research.  Adult  Services, 

Children  Services,  and  Public  Affairs 

Committees 
NCH's  discussion  of  unfinished  and  new 

business 

Records  shall  be  kept  of  all  Council 
proceedings  and  shall  be  available  after 
the  meeting  for  public  inspection  at  the 
National  Council  on  the  Handicapped. 

Signed  at  Washington.  DC,  on  November  5, 
1987. 

Lex  Frieden, 

Executive  Director. 

(FR  Doc.  87-26193  Filed  11-9-87;  10:39  am] 

nujNQ  COOE  stao-as-M 

NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  November  9, 16, 23,  and 
30. 1987. 

PLACE:  Commissioners'  Conference 
Room,  1717  H  Street  NW..  Washington, 
DC. 

STATUS:  Open  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  November  • 
Monday,  November  9 
9:30  a.m. 
Briefing  on  North  Anna  Steam  Generator 
Tube  Rupture  Event  (Public  Meeting) 

Thursday,  November  12 
3:30  p.m. 
AfTirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  November  1ft— Tentative 

Thursday,  November  19 
2:30  p.m. 


Briefing  on  EEO  Program  (Public  Meeting) 
4:00  p.m. 
AfTirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed)        , 

Week  of  November  23— Tentative 

Wednesday,  November  25 
10:00  a.m. 
Briefing  on  New  Westinghouse 
Standardized  Plants  (Public  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  Needed) 

Week  of  November  30 — ^Tentative 
Monday,  November  30 

2:00  p.m. 
Briefing  by  Combustion  Engineering  on 
New  Standardized  Plants  (Public 
Meeting) 

Tuesday,  December  1 

lOKX)  a.m. 
Briefing  on  Status  of  Implementation  of 
Fitness  for  Duty  Program  (Public 
Meeting) 

Wednesday,  December  2 
10:00  a.m. 
Periodic  Briefing  on  Status  of  Operating 
Reactors  and  Fuel  Facilities  (Public 
Meeting) 
3:30  p.m. 
Afinrmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note. — A^irmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  speciHc  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  speciHc 
subject  listed  for  aHlrmatlon,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CAU  (RECORDING):  (202)  634-1498. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Andrew  Bates  (202  634- 

1410. 

Andrew  L.  Bates, 

Office  of  the  Secretary 
November  5. 1987. 

(FR  Doc.  87-26167  Filed  11-6-87;  5:10  pm] 

BILUNO  CODC  7SMH>1-M 


43434-43440 

Corrections 


This  section  of  the  FEDERAL  REGiSTER 
contains  editorial  coaections  of  previousty 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
Ttiese  correctiorfs  are  prepared  t>y  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  In  the  appropriate 
document  categories  elsewtiere  In  the 
issue. 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  19, 112,  and  146 


Proposed  Customs  Regulations 
Amendments  Concerning  Suspension 
or  Revocation  of  License  of 
Waretwuse  Proprietor,  Container 
Station  Operator,  Cartman, 
Ughterman,  or  Foreign  Trade  Zone 
Operator 

Correction 

In  proposed  rule  document  87-25176 
beginning  on  page  41734  in  the  issue  of 
Friday.  October  3a  1987,  malce  the 
following  corrections: 

1.  On  page  41734,  in  the  second 
column,  under  SUMMARY,  in  the  first 
paragraph,  in  the  11th  line,  "officers" 
should  read  "officer",  and  in  the  second 


Federal  Register 
Vol.  52.  Ho.  218 
Thursday,  November  12.  1987 


paragraph,  the  seventh  and  eighth  lines 
should  read:  "the  corporation  to  retain": 

§19.4«    [Corrected] 

2.  On  page  41735,  in  the  third  column, 
in  S  19.48(a)(3),  in  the  seventh  line, 
"smuggling"  was  misspelled,  and  in  the 
eighth  and  ninth  lines,  remove  the  words 
"Any  theft,  smuggling,  or  a  thefl- 
connected  crime.". 

MUJNG  CODE  150S41-0 


dePartiment  of  the  treasury 

internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[T.D.  S153I 

Income  Taxes;  Recapture  of  Overall 
Foreign  Losses 

Correction 

In  rule  document  87-19337  beginning 
on  page  31992  in  the  issue  of  Tuesday. 
August  25, 1987,  make  the  following 
corrections: 

1.  On  page  31994,  in  the  first  column, 
in  the  third  complete  paragra;^,  in  the 
third  line,  "a  part"  should  read  "is  part". 

§1.904(f)-1    [Corrected] 

2.  On  page  31996,  in  the  second 
column,  in  §  1.904(f)-l(f).  in  Example  (2), 


in  the  6th  line,  "income  subject"  should 
read  "income  (loss)  subject";  and  in  the 
third  column.  Example  (3),  in  the  18th 
line,  "income  1985"  should  read  "income 
in  1985". 

§1.904<f)-2    IConvcted] 

3.  On  page  31998.  in  the  second 
column,  in  {  1.904(f)-2(c)(5).  in  Example 
(6),  in  the  third  complete  paragraph,  in 
the  second  line,  "in"  should  read  "is". 

4.  On  page  31999,  in  the  second 
column,  in  §  l.g04(f)-2(d)(5)(i](A).  the 
Hfth  line  should  read  "applies);". 

§1.904<f)-3    [Corrected] 

5.  On  page  32001.  in  the  second 
column,  in  \  1.904(f)-3(b).  in  the  second 
line,  "new"  dbould  read  "net". 

6.  On  page  32002,  in  the  Rrst  column, 
in  §  1.904(Q-3(d).  in  Example  (4),  in  the 
second  line,  "and  other"  shoi^d  read 
"and  no  other". 

§1.904(f)-5    [CorfKted] 

7.  On  page  32002.  in  the  third  cohimn, 
in  §  1.904{0-5(a),  in  the  foinih  Hne, 
"1.904(f)-86"  should  read  "1.904(f)-6". 

§1.1502-9    [Corrw:t«l] 

8.  On  page  32007,  in  the  third  column, 
in  §  1.1502-9(f),  in  Example  (5),  in  the 
flush  paragraph  under  paragraph  (iv),  in 
the  ninth  line,  "on  1985"  should  read  "in 
1985". 

BILUH6  CODE  1505.«1-O 


M  Thursday 

November  12,  1987 


Part  II 


9-     S     ^ 


Office  of  Personnel 
Management 


5  CFR  Part  737 

Post  Employment  Conflict  of  Interest; 
Hnal  Regulation 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  737 


Post  Emptoyment  Conflict  of  Interest 

agency:  Office  of  Personnel 

Management. 

action:  Final  regulation. 

summary:  The  Office  of  Personnel 
Management  is  issuing  a  final  regulation 
under  the  Ethics  in  Government  Act  of 
1978  which  (1)  designates  certain 
positions  subject  to  the  post 
employment  conflict  of  interest        i 
regulations  applicable  to  "Senior     I 
Employees."  and  (2)  designates  certain 
statutory  and  non-statutory  agencies/ 
bureaus  for  the  purpose  of  limiting  the 
application  of  the  post  employment  rules 
which  prohibit,  for  one  ye^r  after 
leaving  Government  service,  a  former 
high-level  "senior  employee"  from 
representing  anyone  in  an  attempt  to 
influence  his  or  her  former  agency  on  a 
matter  pending  before,  or  of  substantial 
interest  to.  such  agency. 
date:  Effective  Date:  November  12, 
1987. 

ADDRESS:  Office  of  Government  Ethics, 
P.O.  Box  14108  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Janes  or  Robert  Flynn  at  (202) 
632-7642. 

SUPPLEMENTARY  INFORMATION: 
Subsection  207(dKl)(C)  of  title  18  U.S.C.. 
contained  in  Title  V  of  the  Ethics  in 
Government  Act  of  1978,  as  amended, 
("the  Act").  (Pub.  L.  95-521),  gives  the 
Director  of  the  Office  of  Government 
Ethics  ("OGE")  authority  to  designate 
(1)  certain  employee  positions  for 
purposes  of  the  restrictions  of  18  U.S.C. 
subsections  207(b)(ii]  and  207(c),  and  (2) 
agencies  and  bureaus,  within  a  parent 
department  or  agency,  having  separate 
and  distinct  subject  matter  jurisdiction; 
i.e..  "separate  non-statutory  agencies/ 
bureaus."  Regulations  implementing  this 
authority  were  published  on  February  1, 
1980  (45  FR  7402).  Those  regulations 
designated  as  "Senior  Employees"  all 
employees  in  a  position  in  any  pay 
system  for  which  the  basic  rate  of  pay  is 
equal  to  or  greater  than  that  for  GS-17 
of  the  General  Schedule,  as  prescribed 
by  5  U.S.C.  5332,  or  positions  which  are 
established  within  the  Senior  Executive 
Service  (SES)  pursuant  to  the  Civil 
Service  Reform  Act  of  1978.  subject  to 
specific  exemptions  to  be  made  by  OGE. 
TTie  regulations  also  set  forth  those 
separate  statutory  (18  U.S.C.  207(e)) 
agencies  and  bureaus  and  those   | 
separate  non-statutory  agencies/ 
bureaus  (18  U.S.C.  207(d)(1)(C))  as 


determined  by  the  Director.  OGE.  to  be 
qualified  for  designation  at  the  time  of' 
publication. 

Regarding  "Senior  Employee" 
designations,  upon  review  of  agency 
recommendations,  made  pursuant  to  the 
requirement  set  forth  in  5  CFR 
737.25(b)(1),  the  Director,  OGE, 
determined  that  only  those  non- 
exempted  positions,  i.e..  those  subject  to 
the  prohibitions  of  18  U.S.C.  207(b)(ii) 
and  (c).  would  be  published  in  the 
Federal  Register.  A  partial  list  of  such 
"designated"  positions  was  contained  in 
the  February  1. 1980.  Federal  Register 
publication  (45  FR  7402).  That  list  was 
followed  by  another  partial  list  which 
was  published  on  February  8. 1980  (45 
FR  8544).  Aimual  amendments  to  the  list 
were  published  on  November  14. 1980 
(45  FR  75500);  March  5. 1982  (47  FR 
9694);  February  25, 1983  (48  FR  8188); 
March  15, 1984  (49  FR  9808);  July  31. 1985 
(50  FR  31096);  and  July  16. 1986  (51  FR 
25645).  The  combined  lists  represented 
all  18  U.S.C.  207(d)(1)(C)  positions  which 
were  not  exempted  by  the  Director. 
OGE.  This  regulation  consolidates  and 
amends  the  previously  published  lists 
and  is  based  upon  a  review  of  agency 
annual  submissions  made  pursuant  to  5 
CFR  737.25(b)(1).  All  positions 
designated  pursuant  to  5  U.S.C. 
207(d)(1)(C)  not  previously  designated 
are  marked  by  an  asterisk.  In 
accordance  with  5  CFR  737.25(d). 
designation  of  such  positions  shall  not 
become  effective  imtil  the  last  day  of  the 
fifth  full  calendar  month  after  this 
publication. 

Section  737.25  of  the  final  regulations 
sets  forth  the  standards  and  procedures 
to  be  applied  in  determining  which 
positions  shall  be  designated.  OGE  also 
issue  a  memorandum  to  heads  of 
departments,  independent  agencies, 
commissions  and  Government 
corporations/designated  agency  ethics 
officials  dated  April  26. 1979.  giving 
additional  information  and  guidance  on 
this  subject.  Section  737.11  sets  forth  the 
standards  and  procedures  to  be  applied 
in  determining  which  separate  statutory 
and  non-statutory  agencies  and  bureaus 
shall  be  designated. 

The  Director,  OGE.  in  consultation 
with  each  department  and  agency 
concerned,  has  determined  that  the 
positions  set  forth  below  qualify  for 
designation  as  "Senior  Employee" 
positions.  5  CFR  737.33  is  hereby 
amended  accordingly.  The  Director  has 
further  determined,  in  consultation  with 
each  department  or  agency  concerned, 
the  separate  statutory  and  non-statutory 
agencies/bureaus  set  forth  below 
qualify  for  such  designation. 

The  "Senior  Employee"  positions 
listed  constitute  all  such  positions 


designated  under  the  provisions  of 
subsection  207(d)(1)(C)  of  title  18  U.S.C. 
for  the  departments  and  agencies  listed. 
In  accordance  with  5  CFR  737.25(d). 
subsequent  designation  of  positions 
within  the  department  or  agencies  listed 
shall  not  be  effective  until  the  last  day 
of  the  fifth  full  calendar  month  after  the 
first  publication  of  a  notice  by  the 
Director,  OGE.  of  intention  to  so 
designate.  Such  fair  notice  shall  not 
apply  to  subsequent  designations  made 
under  the  rule  concerning  position 
shifting  set  forth  in  5  CFR  737.25(i). 
In  several  cases,  a  position  in  one 
agency  has  been  designated  while  a 
position  of  similar  title  in  another  has 
not.  OGE  has,  in  the  exercise  of  its 
discretion,  accorded  some  deference  to 
the  decision  of  a  department  of  agency 
to  designate  a  position  where  that 
decision  was  in  favor  of  designation 
above  minimum  OGE  standards.  As 
OGE  conducted  the  review  necessary 
for  these  designations,  it  became 
apparent  that,  because  of  the  subject 
matter  of  a  department's  or  agency's 
business,  the  gravity  of  the  "revolving 
door"  problems  varied  significantly  from 
agency  to  agency.  Moreover,  positions 
which  were  ostensibly  similarly  titled 
and  described  nevertheless  had 
different  roles  from  agency  to  agency. 
Also,  OGE  believes  it  desirable  that  the 
balance  between  post  employment 
restrictions  and  impact  on  recruiting  and 
retention  be  adjudged  on  an  agency 
level,  as  long  as  minimum  standards  are 
met. 

Positions  automatically  designated  by 
18  U.S.C.  207(d)(1)(A)  and  (B)  are  not 
included  in  this  publication. 

This  is  a  final  not  a  proposed 
regulation.  The  Director  of  the  Office  of 
Government  Ethics,  acting  pursuant  to  5 
U.S.C.  553(b)(3)(A).  has  found  good 
cause  for  waiving  the  general  notice  of 
proposed  rulemaking  and  the  30  day 
delay  in  effectiveness.  This  regulation  is 
interpretive  in  nature,  exempt  from  5 
U.S.C.  553. 

E.0. 12291.  Federal  Regulation 

OGE  has  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(B) 
of  E.0. 12291. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  only  effects  Federal 
employees. 

List  of  SubjecU  in  5  CFR  Part  737 

Conflicts  of  interest.  Government 
employees. 


MS.  Office  of  Personnel  Management. 
DoaaM  B.  CampboU. 

Acting  Director.  Office  ofGovemmeirt  Ethics. 

Accordingly,  the  Office  of  Persomiel 
Management  is  amending  5  CFR  Part  737 
as  follows: 

PART  737— (AMENDED] 

1.  The  authority  citation  for  Part  737 
continues  to  read  as  follows: 

Aathoiily:  Titles  n  and  IV  of  Pbb.  L  9S-621 
(October  28. 197S).  as  amended  by  IHib.  L  8S- 
19  (June  13. 1979).  5  U.S.C.  Appen(&t:  Pub.  L 
96-150  (November  11. 1983);  18  U.S.C  207. 

2.  Section  737.31  is  revised  to  read  as 
follows: 

§737.31    Sepafateatatwtoryaaencia*: 
Designations. 

In  accordance  with  the  provisions  of 
18  U.S.C.  207(e)  and  {  737.13.  each  of  the 
following  departments  or  agencies  is 
determined,  for  purposes  of  18  U5.C 
207(c).  to  have  within  it  separate 
statutory  agencies  or  bureaus  as  set 
forth  below: 

Parent  Agency:  EXECUTIVE  OFFICE  OF 

THE  PRESIDENT 
Separate  Statutory  Components: 

Office  of  Management  and  Budget 

Council  of  Economic  Advisers 

National  Security  r.n^?ndl 

United  States  Trade  Representative 

Council  on  Environmental  Quality 

Office  of  Science  and  Technology  Policy 

Office  of  Administration 

White  House  OfRce  and  the  Office  of 
Policy  Development 

Office  of  the  Vice  President 
Parent  Agency:  DEPARTMENT  OF  THE 

TREASURY 
Separate  Statutory  Components: 

Bureau  of  Alcohol.  Tobacco,  and  Firearms 

Bureau  of  Engraving  and  Printing 

Bureau  of  the  Mint 

Comptroller  of  the  Corency 

Internal  Revenue  Service 

Bureau  of  the  Ihiblic  Debt 

Financial  Management  Service 

United  States  Castoms  Service 

United  SUtes  Secret  Service 
Parent  Agency:  FQ)ERAL  EMERGENCY 

MANAGEMENT  AGENCY 
Separate  Statutory  Component:  United  State* 

Fire  Administratiaa 
Parent  Agency:  CMTICE  OF  I^RSONNEL 

MANAGEMENT 
Separate  Statutory  Component:  CMiBce  of 

Governmental  Ethics 
Parent  Agency:  DEPARTMENT  Gf  HEALTH 

AND  HUMAN  SERVICES 
Separate  Statutory  Components: 

Food  and  Drug  Administration 

Public  Health  Service 

Social  Security  Administration 
Parent  Agency:  DEPARTMENT  OP 

TRANSPORTATION 
Separate  Statutory  Components: 

Federal  Aviation  Administration 

Federal  Highway  Administration 

Federal  Railroad  Administratioa 

Maritime  Administration 


National  Midway  Traffic  Safety 

Administration 
Saint  Lawrence  Seaway  Development 

Corporation 
United  States  Coast  Goani 
Urban  Mass  Transportation  Administration 
Parent  Agency:  DEPARTMENT  OF  LABOR 
Separate  Statutory  Canpanei^s: 
Bureau  of  Labor  Statistics 
Mine  Safety  and  Heahb  Administration 
Occnpatianal  Safety  and  Health 
Administration 
Parent  Agency:  DEPARTMENT  OF  JUSTICE 
Separate  Statutory  Components: 
Bureau  of  Prisons  (including  Federal  Prison 

Indnstries.  Inc.) 
Community  Relations  Service 
Drug  Enforcement  Admkiistration 
Federal  Bureau  of  Investigation 
Foreign  Qaims  Settlement  Commission 
National  Institute  of  Justice  ■ 
Bureau  of  Justice  Statistics  * 
Immigration  and  Naturalization  Service 
Independent  Counsel 
United  States  Parole  Commission 
Parent  Agency:  DEPARTMENT  OF  DEFENSE 
Separate  Statutory  Components: 
Department  of  the  Army 
Department  of  the  Navy 
Department  of  the  Air  Force 
Defense  Mapping  Agency 
Parent  Agency:  DEPARTMENT  OF  ENERGY 
Separate  Statutory  Component: 

Federal  Energy  Regulatory  Commission 
Parent  Agency:  DEPARTMENT  OF 

COMMERCE 
Separate  Statutory  Components: 
Enonomic  Development  Administration 
Patent  and  Trademark  Office 
National  Oceanic  and  Atmospheric 

Administration 
Bureau  of  the  Census 
Parent  Agency:  NATIONAL  CREDIT  UNION 

ADMINISTRATION 
Separate  Statutory  Component:  Central 

Liquidity  Facility 
Parent  Agency:  MERIT  SYSTEMS 

PROTECTION  BOARD 
Separate  Statutory  Component:  Office  of  the 
Special  Counsel 

3.  Section  737.32  is  revised  to  read  as 
follows: 

S  737.32   Separate  components  of 
agencies  or  bureaus:  Designations. 

In  accordance  with  the  provisions  of 
18  U.S.a  207(d)(lMC)  of  S  737.14.  each  of 
the  component  agencies  or  bureaus  as 
set  forth  below  is  determined,  for 
purposes  of  18  U.S.C.  207(c)  and  this 
Part  737,  to  be  separate  friom  the 
remaining  agencies  and  biueaus  of  its 
parent  agency  (except  such  agencies 
and  bureaus  as  specified): 
Parent  Agency:  DEPARTMENT  OF  HEALTH 

AND  HUMAN  SERVICES 
Separate  Component: 

Health  Care  Financing  Administration 
Parent  Agency:  DEPARTMENT  OF  LABOR 


Separate  Components: 
Employment  and  Training  Administration 
Employment  Standards  Administration 
Parent  Agency:  DEPARTMENT  OF  DEFENSE 
Separate  Components: 
Defense  Communications  Agency 
Defense  lnteiligeru:e  Agency 
Defense  Nuclear  Agency 
National  Security  Agency 
Defense  Logistics  Agency 
Parent  Agency:  DEPARTMENT  OF  STATE 
Separate  Components: 
Foreign  Service  Grievance  Board 
International  Joint  Commission,  United 
States  and  Canada  (American  Section) 
Parent  Agency:  DEPARTMENT  <W  JUSTICE 
Separate  Components: 
Office  of  United  States  Attorney  (for  each 
Judicial  district  (95)) — however,  each 
such  Office  is  not  designated  as  separate 
from  the  Office  of  the  U.S.  Marshal  for 
the  same  judicial  district. 
Office  of  the  United  States  Marshal  (for 
each  fudicial  district  (95)) — bowever, 
each  such  Office  is  not  designated  as 
separate  from  the  Office  of  the  MS. 
Attorney  for  the  same  judicial  district 
Antitrust  Division 
Civil  Rights  Division 
Land  and  Natural  Resources  Division 
Tax  Division 
Criminal  Division 
Civil  Division 
Parent  Agency:  DEPARTMENT  OF 

COMMERCE 
Separate  Components: 
International  Trade  Administration 
Minority  Business  Development 

Administration 
National  Telecommimication  and 
Information  Administration 

4.  Section  737.22  is  revised  to  read  as 
follows: 

9737.33    "Senior  Employee"  designatioas. 
In  accordance  with  f  737.25(b)(1),  the 
following  employee  positions  have  been 
designated  as  "Senior  Employee" 
positions  for  purposes  of  subsections 
270(b)(ii)  and  (c)  of  tide  la  U.S.Q.  as 
amended.* 

AGENCY:  EXECUTIVE  OFTICE  OF 
THE  PRESIDENT.  (OFFICE  OF 
ADMINISTRATION) 

Positions: 

AD    Director,  Automated  Systems  Division 

AGENCY:  EXECUTIVE  OFFICE  OF 
THE  PRESIDENT.  (COUNCIL  OF 
ECONOMIC  ADVISERS) 

Positions:  No  section  207(dKl)(C) 
designations. 


'  Thete  two  coiapuimiU  shall  not,  for  purposes  of 
18  U.S.C.  207(c).  be  considered  separate  from  one 
another  bait  only  fron  other  separate  components  of 
the  Department  of  Joatice. 


*  All  positions  designated  pursuant  to  section 
a07(d)(lMC)  not  previously  designated  are  marked 
by  an  asterisk  (*).  Those  positions  marked  by  a 
double  asterisk  (**)  are  former  Executive  level 
positions  which  were  converted  to  SES  positions. 
Positions  automatically  designated  by  section 
207d(l)(A)  and  (B)  are  not  shown. 
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AGENCY:  EXECUTIVE  OFTICE  OF 
THE  PRESIDENT,  (COUNCIL  ON 
ENVIRONMENTAL  QUALITY) 

Positions:  No  section  207(d)(1)(C) 
designations. 

AGENCY:  EXECUTIVE  OFHCE  OF 
THE  PRESIDENT.  (PRESIDENTS 
COMMISSION  ON  EXECUTIVE 
EXCHANGE) 

Positions: 

GS-17    Executive  Director 

AGENCY:  EXECUTIVE  OFFICE  OF 
THE  PRESIDENT.  (OFHCE  OF 
MANAGEMENT  AND  BUDGET) 

Positions: 

SES    Executive  Associate  Director  ' 

SES    Executive  Assistant  to  the  Director 

SES    General  Counsel 

SES    Deputy  General  Counsel 

SES    Assistant  Director  for  Public  Affair* 

SES    Assistant  Director  for  Communications 

and  Public  Liaison 
SES    Assistant  Director  for  Legislative 

Affairs 
SES    Associate  Director  for  Economic  Pqlicy 
SES    Deputy  Associate  Director  for        | 
Economic  Policy  ' 

SES    Assistant  Director  for  Legislative 

Reference 
SES    Deputy  Assistant  Director  for         { 

Legislative  Reference 
SES    Assistant  Director  for  Administration 
SES    Assistant  Director  for  Budget  Review 
SES    Deputy  Assistant  Director  for  Budget 

Review 
SES    Administrator,  Office  of  Information 

and  Regulatory  Affairs 
SES    Deputy  Administrator.  OfTice  of 

Information  and  Regulatory  Management 
SES    Associate  Director  for  Management 
SES    Deputy  Associate  Director  for 

Management  Improvement 
SES    Deputy  Associate  Director  for 

Financial  Management 
SES    Deputy  Associate  Director  for  Planning 

and  Communications  Management 
SES    Associate  Director  for  National 

Security  and  International  Affairs 
SES    Deputy  Associate  Director  for  Special 
Studies.  National  Security  and  | 

International  Affairs  | 

SES    Deputy  Associate  Director  for  National 

Security 
SES    Deputy  Associate  Director  for 

International  Affairs 
SES    Associate  Director  for  Human 

Resources,  Veterans,  and  Labor 
SES    Depyty  Associate  Director  for  Special 
Studies.  Human  Resources,  Veterans  and 
Labor 
SES    Deputy  Associate  Director  for  Health 

and  Income  Maintenance 
SES    Deputy  Associate  Director  for  Labor. 

Veterans  and  Education 
SES    Associate  Director  for  Natural     I 
Resources.  Energy  and  Science  1 

SES    Deputy  Associate  Director  for  Special 
Studies,  Natural  Resources.  Energy  and 
Science 
SES    Deputy  Associate  Director  for  Natural 
Resources 


SES    Deputy  Associate  Director  for  Energy 

and  Science 
SES    Deputy  Chief.  Energy  &  Science 

Division 
SES    Associate  Director  for  Economics  and 

Government 
SES    Deputy  Associate  Director  for  Special 

Studies,  Economics  and  Government 
SES    Deputy  Associate  Director  for 

Transportation,  Commerce  and  (ustice 
SES    Deputy  Associate  Director  for  Housing. 

Treasury  and  Personnel 

OPnCE  OF  FEDERAL  PROCUREMENT 
POLICY 

SES    Principal  Associate  Administrator  for 
Procurement 

AGENCY:  EXECUTIVE  OFHCE  OF 
THE  PRESIDENT,  (NATIONAL 
SECURITY  COUNCIL) 

Positions: 

GS-18    Special  Assistant  to  the  President  (5) 

GS-17    Senior  Staff  Members  (3) 

AGENCY:  EXECUTIVE  OFTICE  OF 
THE  PRESIDENT.  (OFHCE  OF 
SCIENCE  AND  TECHNOLOGY 
POUCY) 

Positions: 

SES    Executive  Director 

SES    Assistant  Director  for  Defense 

Technology  and  Systems 
SES    Assistant  Director  for  Energy,  Natural 

Resources,  and  International  Affairs 
SES    Assistant  Director  for  General  Science 
SES    Assistant  Director  for  Institutional 

Relations 
SES    Assistant  Director  for  Life  Sciences 
SES    Assistant  Director  for  Space  Science 

and  Technology 

AGENCY:  EXECUTIVE  OFFICE  OF 
THE  PRESIDENT,  (OFTICE  OF  THE 
UNITED  STATES  TRADE 
REPRESENTATIVE) 

Positions: 

SES    General  Counsel 

SES    Chief  Textile  Negotiator 

SES    Assistant  U.S.  Trade  RepresenUtive— 
Congressional  Affairs 

SES    Assistant  U.S.  Trade  Representative — 
Public  Private,  Intergovernmental  Affairs 

SES    Special  Negotiator  for  U.S-Canada 

SES    Senior  Deputy  General  Counsel 

SES    Deputy  General  Counsel 

SES    Assistant  U.S.  Trade  Representative- 
Trade  Policy  Coordination 

SES    Assistant  U.S.  Trade  Representative- 
Industry  and  Services 

SES    AssisUnt  U.S.  Trade  RepresenUtive— 
Agriculture 

SES    Assistant  U.S.  Trade  Representative — 
Europe  and  the  Mediterranean 

SES    Assistant  U.S.  Trade  Representative- 
Japan  and  China 

SES    Assistant  U.S.  Trade  Representative — 
Trade  Policy  and  Analysis 

SES    Assistant  U.S.  Trade  Representative — 
Asia  and  the  Pacific 

SES    Assistant  U.S.  Trade  Representative — 
GATT  Affairs 

SES    Assistant  U.S.  Trade  Representative- 
Multilateral  Negotiations 


SES    Assistant  US.  Trade  Representative- 
Latin  America.  Caribbt^nn  and  Africa 
SES    Counsellor  to  USTR 
SES    Deputy  Assistant  U,S.  Trade 

Representative — Industry  and  Services 
SES    Deputy  AssistHfii  U.S.  Trade 

Representative— C  A  TT  Affairs 
SES    Director — Compoier  Operations 
SES    Assistant  U.S.  Trade  Representative- 
Administration 

AGENCY:  EXECUTIVE  OFHCE  OF 
THE  PRESIDENT.  (OFHCE  OF  THE 
VICE  PRESIDENT  OF  THE  UNITED   . 

STATES) 


Positions: 

AD    Chief  of  Staff 

AGENCY:  EXECUTIVE  OFTICE  OF 
THE  PRESIDENT.  (THE  WHITE 
HOUSE  OFHCE) 

Positions:  No  Section  207(d)(1)(C) 
Designations 

AGENCY:  DEPARTMENT  OF 
AGRICULTURE 

Positions: 

OFHCE  OF  THE  SECRETARY 

SES    Deputy  Assistant  Secretary  for 

Administration 
SES    Deputy  Assistant  Secretary  for  Food 

and  Consumer  Services 
SES    Deputy  Assistant  Secretary  for  Natural 

Resources  and  Environment  (2) 
SES    Deputy  Under  Secretary  for  Small 

Community  and  Rural  Development 
SES    Deputy  Under  Secretary  for 

International  Affairs  and  Commodity 

Programs 
SES    Deputy  Assistant  Secretary  for 

Marketing  and  Inspection  Services  (2) 
SES    Deputy  Assistant  Secretary  for 

Economics 
SES    Deputy  Assistant  Secretary,  Science 

and  Education 
SES    Deputy  Assistant  Secretary  for 

Governmental  and  Public  Affairs 

OFTICE  OF  THE  INSPECTOR  GENERAL 

SES    Deputy  Inspector  General 

SES    Assistant  Inspector  General  for  Audit 

SES    Assistant  Inspector  General  for 

Investigations 
SES    Assistant  Inspector  General  for 

Analysis  and  Evaluation 
SES    Deputy  Assisidni  Inspector  General  for 

Audit 
SES    Deputy  Assistant  Inspector  General  for 

Investigations 
SES    Assistant  Inspector  General  for 

Security  and  Special  Operations 

OFnCE  OF  THE  GENERAL  COUNSEL 

SES    Deputy  General  Counsel 

OFnCE  OF  ADMINISTRATIVE  LAW 
JUDGES 

No  Section  207(d)(1)(C)  Designations 

OFHCE  OF  PERSONNEL 

SES    Director 

SES    Deputy  Director 
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OFFICE  OF  ADVOCACY  AND  ENTERPRISE 

SES    Director 

SES*    Associate  Director,  Equal  Opportunity 

SES*    Associate  Director,  OSBDU 

OFHCE  OF  HNANCE  AND  MANAGEMENT 

SES    Director 

SES    Deputy  Director 

SES*    Assistant  Director,  Program 

Development 
SES    Director,  National  Finance  Center 

(NFC) 
SES    Deputy  Director,  NFC 

OFHCE  OF  INFORMATION  RESOURCES 
MANAGEMENT 

SES    Director 

SES    Deputy  Director 

OFTICE  OF  OPERATIONS 

SES    Director 

OFRCE  OF  BUDGET.  AND  PROGRAM 
ANALYSIS 

SES    Director 

WORLD  FOOD  AND  AGRICULTURAL 
OUTLOOK 

SES    Chairperson 

SES    Deputy  Chairperson 

ECONOMICS  RESEARCH  SERVICE 

SES    Administrator 

SES    Associate  Administrator 

NATIONAL  AGRICULTURAL  STATISTICS 
SERVICE 

SES    Administrator 

SES*    Deputy  Administrator  for  Programs 

SES*    Deputy  Administrator  for  Operations 

ECONOMICS  MANAGEMENT  STAFF 
SES    Director 

ECONOMIC  ANALYSIS  STAFF 

SES    Director 

AGRICULTURAL  COOPERATIVES 
SERVICE 

SES    Administrator 

RURAL  ELECTRinCATlON 
ADMINISTRATION 

SES    Deputy  Administrator — Program 

Operations 
SES*    Deputy  Administrator— Policy  and 

Program  Support 
SES    Deputy  Assistant  Administrator. 

Electric 
SES    Assistant  Administrator,  Electric 
SES    Assistant  Administrator,  Telephone 

FARMERS  HOME  ADMINISTRATION 

SES    Associate  Administrator 
SES    Deputy  Administrator  for  Management 
SES    Deputy  Administrator  Program 
Operations 

AGRICULTURE  RESEARCH  SERVICE 

SES    Deputy  Administrator,  National 

Program  Staff 
SES    Associate  Deputy  Administrator, 

National  Program  Staff 
SES    Deputy  Director,  Administrative 

Management 
SES    Associate  Deputy  Director, 

Administrative  Management 


SES    Administrator,  Agricultural  Research 

Service 
SES    Associate  Administrator,  Agricultural 

Research  Service 

EXTENSION  SERVICE 

SES    Administrator 

SES    Associate  Administrator 

COOPERATIVE  STATE  RESEARCH 
SERVICE 

SES    Administrator 

SES    Associate  Administrator 

OFHCE  OF  GRANTS  AND  PROGRAM 
SYSTEMS 

SES    Director,  Grants  and  Program  Systems 

SOIL  CONSERVATION  SERVICE 

SES    Chief 

SES    Associate  Chief 

SES    Deputy  Chief  for  Administration 

SES    Deputy  Chief  for  Assessment  and 

Planning 
SES    Deputy  Chief  for  Technology 
SES    Deputy  Chief  for  Programs 

FOREST  SERVICE 

SES    Chief 

SES    Associate  Chief 

SES    Deputy  Chief  for  Administration 

SES    Deputy  Chief  for  Research 

SES    Associate  Deputy  Chief  for  Research 

(2) 
SES    Deputy  Chief,  National  Forest  System 
SES    Associate  Deputy  Chiefs,  National 

Forest  System  (2) 
SES    Deputy  Chief,  State  and  Private 

Forestry 
SES    Associate  Deputy  Chief,  State  and 

Private  Forestry 
SES    Deputy  Chief  for  Programs  and 

Legislation 
SES    Associate  Deputy  Chief  for  Programs 

and  Legislation 

AGRICULTURAL  STABIUZATION  AND 
CONSERVATION  SERVICE 

SES    Administrator 

SES    Associate  Administrator 

SES    Deputy  Administrator,  State  and 

County  Operations 
SES    Deputy  Administrator,  Management 
SES    Deputy  Administrator  for  Program 

Planning  and  Development 
SES    Deputy  Administrator,  Commodity 

Operations 

FEDERAL  CROP  INSURANCE 
CORPORATION 

SES    Manager 
SES    Deputy  Manager 
SES*    Assistant  Manager  for  Actuarial  and 
Underwriting  Services 

FOREIGN  AGRICULTURAL  SERVICE 

SES    Administrator 
SES    Associate  Administrator 
SES    Associate  Administrator  and  General 
Sales  Manager 

OFHCE  OF  INTERNATIONAL 
COOPERATION  AND  DEVELOPMENT 

SES    Administrator 
SES    Associate  Administrator 
SES    Assistant  Administrator  for 
International  Research  and  Development 


FOOD  SAFETY  AND  INSPECTION 
SERVICE 

SES    Administrator 

SES    Associate  Administrator 

SES    Deputy  Administrator,  Meat  and 

Poultry  Inspection  Operations 
SES    Deputy  Administrator,  Meat  and 

Poultry  Technical  Services 
SES    Deputy  Administrator,  Administrative 

Management 
SES    Deputy  Administrator,  Science 
SES    Deputy  Administrator,  International 

Programs 

FOOD  AND  NUTRITION  SERVICE 

SES    Administrator 

SES    Associate  Administrator 

AGRICULTURAL  MARKETING  SERVICE 

SES    Administrator 

SES    Deputy  Administrator,  Marketing 

Programs 
SES    Deputy  Administrator,  Commodity 

Services 
SES    Associate  Deputy  Administrator  for 

Compliance 

PACKERS  AND  STOCKYARDS 

SES    Administrator 

SES    Deputy  Administrator 

ANIMAL  AND  PLANT  HEALTH 
INSPECTION  SERVICE 

SES    Administrator 

SES    Associate  Administrator 

SES    Deputy  Administrator,  Veterinary 

Services 
SES    Deputy  Administrator,  Plant  Protection 

and  Quarantine 
SES    Deputy  Administrator  for  Management 

and  Budget 
SES*    Deputy  Administrator,  Animal 

Damage  Control 

FEDERAL  GRAIN  INSPECTION  SERVICE 

SES    Deputy  Administrator 

OFHCE  OF  TRANSPORTATION 

SES    Director 

AGENCY:  DEPARTMENT  OF 
COMMERCE 

Positions: 

OFHCE  OF  THE  SECRETARY 

SES    Executive  Assistant  to  the  Secretary 
SES    Special  Assistant  to  the  Secretary 

Office  of  the  Associate  Deputy  Secretary 
SES    Associate  Deputy  Secretary 

Office  of  Congressional  and 
Intergovenunental  Affairs 

SES    Deputy  Assistant  Secretary  for 

Congressional  Affairs 
SES    Deputy  Assistant  Secretary  for 

Intergovernmental  Affairs 

Office  of  Business  Liaison 

SES    Director,  Office  of  Business  Liaison 

Office  of  Public  Affairs 

SES    Director 

Office  of  General  Counsel 

SES    Deputy  General  Counsel 
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Offica  of  BodK  Sflcnlarjr^  Travel  ud 
Touriaiii 

SES    Deputy  Under  Secretaiy 
SES    Assistant  Secretary  for  Tourism 
Marketing 


Offlcsof  I 

SES    Deputy  Inapector  Genersl 

Minority  Business  Devetopment  Agency 

SES    Director 

SES    Deputy  Director 

Office  of  Assistant  Secietaiy  for 

AdminislratioB 

SES    Deputy  Assistant  Secretary  for 

Administration 
SES*    Deputy  Assistant  Secretary  for 

Special  Programs 
SES    Director  for  Planning,  Budget,  and 

Evaluation 
SES    Director,  Office  of  Budget 
SES    Director  for  Procurement  and 

Administrative  Services 
SES    Deputy  Director  for  Procurement  and 

Administrative  Services 

Office  of  the  Under  Secretary  for  Econoone 
AfWrs 

SES    Chief  Economist 

SES    Director.  Office  of  Productivity. 

Technology  and  Innovation 
SES    Deputy  Assistant  Secretary  for 

Productivity,  Technology,  and  Innovation 
SES    Director.  Office  of  Strategic  Resources 

Bureau  of  Economic  Analysis 

SES    Director 

SES    Deputy  Director 

National  Technical  Information  Service 

SES    Director  , 

SES    Deputy  Director 

NATIONAL  TELECOMMUNICATIONS 
AND  INFORMATKW  ADMINBTRATipN 

SES    Deputy  Assistant  Secretary 

Office  of  Planning  and  Policy  Coottfnatioo 

SES*    Director,  Office  of  Policy  Coordination 
and  Management 

Offica  of  Chief  Counsel 

SES    Chief  Counsel 

Office  of  Spectrum  Management 

SES    Associate  Administrator 

SES    Deputy  Associate  Administrator 

Office  of  Policy  Analysis  and  Development 

SES    Associate  Administrator 

Office  of  Teleconwniinicatteas  Applications 

SES    Associate  Administrator  j 

Institute  for  Telacooununications  Sciences 

SES    Associate  Administrator 

Office  of  Intematiaiial  Affairs 

SES    Associate  Administrator 

BUKEAU  OF  THE  CENSUS 

SES    Deputy  Director 

Denographic  Fields 

SES    Associate  Director 


MaoagenMfli 'Be^noaa 

SES    Associate  Director 

Statistical  Standards  and  Methodology 

SES    Associate  Director 

Field  Operations 

SES    Associate  Director 


Economic  Fields 

SES    Associate  Director 

ECONOMIC  DEVELOniiia^ 
ADMINISTRATION 

SES    Deputy  Assistant  Secretary 

SES*    Deputy  Assistant  Secretary  for  Loan 

Programs 
SES*    Deputy  Assistant  Secretary  for  Grant 

Programs 
SES*    Deputy  Director  for  Grant  Programs 
SES*    Deputy  Assistant  Secretary  for 

Management  Support 

Office  of  Chief  Counsel 

SES    Chief  Counsel 

SES    Deputy  Chief  Counsel 


INTERNATIONAL  TRADE 
ADMINISTRATION 

SES    Deputy  Under  Secretary 

SES    Deputy  Assistant  Secretary  for  U.S 

and  Foreign  Commercial  Services 
SES*    Deputy  Assistant  Secretary  for 

Foreign  Commercial  Operations 
SES*    Deputy  Assistant  Secretary  for 

Domestic  Operations 

Office  of  the  Asaistant  Sectatary  for 
International  Economic  Policy 

SES    Deputy  Assistant  Secretary 

SES    Deputy  Assistant  Secretary  for  Europe 

SES    Deputy  Assistant  Secretary  for 

Western  Hemisphere 
SES    Deputy  Assistant  Secretary  for  East 

Asia 
SES    Deputy  Assistant  Secretary  for  Africa, 

Near  East,  South  Asia 

Office  of  the  Assistant  Secretary  for  Trade 

Administration 

SES    Deputy  Assistant  Secretary 

SES    Deputy  Assistant  Secretary  for  Import 

Administration 
SES    Deputy  to  the  Deputy  for  Import 

Administration 
SES    Deputy  Assistant  Secretary  for  Export 

Administration 
SES    Deputy  to  the  Deputy  for  Export 

Administration 
SES    Deputy  Assistant  Secretary  for  Export 

Enforcement 
Office  of  the  Assistant  Secretary  tor  Trade 
Development 

SES    Deputy  Assistant  SecreUry 
SES    Deputy  Assistant  Secretary  for 

Services 
SES    Deputy  Assistant  Secrotaiy  for  Basic 

Industries 
SES    Deputy  Assistant  Secretary  for  Capital 

Goods  and  International  Construction 
SES    Deputy  Assistant  Secretary  for 

Aerospace 
SES    Deputy  Assistant  Secretary  for  Trade 

Information  and  Analysis 
SES    Deputy  Assistant  Secretary  for  Trade 
Adjustment  Assistance 


SES   Oireotor.CWiEedfWoiWFatirsand 

International  Expositions 
yys   A^aty  Assistant  Sectetaiy  lor  Sdence 

and  Eledninics 
SES   Deputy  Assistant  Secretary  for 

Automotive  Affairs  and  Consumer  Goods 
SES*    Deputy  Assistant  Secretary  for 

Textiles  and  Apparel 
NATIONAL  BUREAU  OF  STANDARDS 
SES    Deputy  Jiteectar 

Office  of  Associate  Oiiector  for  Programs. 

Budget  and  Finance 

SES    Associate  Directorior  Programs. 

Budget  and  Finance 
SES    Director,  Planning  Office 

National  Measurement  Laboratory 

SES    Director 

SES    Deputy  Director  for  Resources  and 

Operations 
SES    Deputy  Director  for  Programs 

Institute  for  Materials  Science  and 
Engineering 

SES*    Director 

SES*    Associate  Director  for  Resources  and 
Operations 

National  Engineering  Laboratory 

SES    Director 

SES    Deputy  Director 

SES    Deputy  Director  of  Programs 

Institate  for  Computer  Sdences  and 
Technology 

SES    Director 

NATIONAL  OCEANIC  AND 
ATMOSPHERIC  ADMINISTRATION 

Office  of  the  General  Counsel 

SES    General  Counsel 

National  Marine  Fisheries  Service 

SES    Assistant  Administrator  for  Fisheries 

SES    Deputy  Assistant  Administrator  for 

Fisheries 
SES    Deputy  Assistant  Administrator  for 

Fisheries  Resource  Management 
SES    Deputy  Assistant  Administrator  for 

Science  and  Technology 
Office  of  Oceanic  and  Atmospheric  Research 
SES    Assistant  Administrator  for  Oceanic 

and  Atmospheric  Research 
SES    Deputy  Assistant  Administrator 

National  Weather  Service 

SES    Assistant  Administrator  for  Weather 

Services 
SES    Deputy  Assistant  Administrator 

National  Ocean  Service 

SES    Assistant  Administrator  for  Ocean 

Services  and  Coastal  Zone  Management 
SES    Deputy  Assistant  Administrator  for 

Ocean  Services 

National  Environmental  Satellite  Date  and 
Informattoo  Service 

SES    Assistant  Administrator 

SES    Deputy  Assistant  Administrator  for 

Satellites 
SES    Deputy  Assistant  Administrator  for 

Information  Services 


NOAA  CORPS 

08    Director 

PATENT  AND  TRADEMARK  OFHCE 

GS-18    Deputy  Assistant  Secretary  and 
Deputy  Commissioner 

Office  of  Assbtant  Commissioner  for  Patents 
GS-18    Assistant  Commissioner 
SES    Deputy  Assistant  Commissioner 

Office  of  Assistant  Commissioner  for 
Trademarks 

GS-17    Assistant  Commissioner 
SES    Deputy  Assistant  Commissioner 

Office  of  Assistant  Commissioner  for 
External  Affairs 

SES    Assistant  Commissioner 

Office  of  Assistant  Commissioner  for  Finance 
and  Planning 

SES    Assistant  Commissioner 

Office  of  Assistant  Commissioner  for 
Administration 

SES    Assistant  Commissioner 
Office  of  the  Solicitor 

SES    Solicitor 

SES    Deputy  Solicitor 

AGENCY:  DEPARTMENT  OF 
DEFENSE 

Positions: 

Office  of  the  Secretary  of  Defense 

SES    Assistant  to  the  Secretary  of  Defense 

(Intelligence  Oversight) 
SES    Assistant  to  the  Secretary  and  Deputy 

Secretary  of  Defense 
SES    Director,  Small  and  Disadvantaged 

Business  Utilization 
SES    Director  of  Small  Business  and 

Economic  Utilization  Policy 
SES    Director.  Disadvantaged  Business 

Utilization 

Office  of  the  Deputy  Under  Secretary  of 
Defense  (Policy) 

SES    Deputy  Under  Secretary  of  Defense 

(Policy) 
SES    Assistant  Deputy  Under  Secretary  of 

Defense  (Policy) 
SES    Director.  Counterintelligence  &  Security 

Programs 
SES    Director.  Information  Security 
SES    Director  for  Security  Plans  and 

Programs 
SES    Director,  Counterintelligence  and 

Investigative  Programs 
SES    Director.  Special  Advisory  staff 
SES    Director.  Command  and  Control  Policy 
0-8    Director.  Intelligence  and  Space  Policy 
SES    Director,  Public  Diplomacy 

Office  of  the  Assistent  Secretary  of  Defense 
(International  Security  Policy) 

SES    Principal  Deputy  Assistant  Secretary  of 

Defense  (International  Security  Policy) 
SES    Deputy  Assistant  Secretary  of  Defense 

(Negotiations  PoUcy) 
SEiS    Director,  Strategic  Forces  Policy 
SES    Deputy  Assistant  Secretary  of  Defense 

(Strategic  and  Theater  Nuclear  Forces 

Policy) 
SES    Director  for  Theater  Nuclear  Policy 


SES    Director,  Strategic  Arms  Control  Policy 
SES    Deputy  Assistant  Secretary  of  Defense 

(European  and  NATO  Affairs) 
SK    Director,  Southern  European  Affairs 
SES    Deputy  Director.  European  and  NATO 

Affairs 
SES    Director.  European  Policy 
SES    Deputy  Assistant  Secretary  of  Defense 

(International  Economics,  Trade,  and 

Security  Policy) 
SES    Principal  Director,  International 

Economics.  Trade  and  Security  Policy 
0-7    Principal  Director.  European  and 

NATO  Policy 

Office  of  the  Assistant  Secretary  of  Defense 
(International  Security  Affairs) 

SES    Principal  Deputy  Assistant  Secretary  of 

Defense  (International  Security  Affairs) 
SES    Deputy  Assistant  Secretary  of  Defense 

(East  Asia  and  Pacific  Affairs] 
S^    Director.  Africa  Region 
SES    Deputy  Assistant  Secretary  of  Defense 

(Inter-American  Affairs) 
SES    Deputy  Assistant  Secretary  of  Defense 

(Policy  Analysis) 
S^    Director,  Policy  Planning 
SES    Director,  Foreign  Military  Rights 

Affairs 
SES    Director,  Security  Assistance  Plans 
0-8    Deputy  Assistant  Secretary  of  Defense 

(Near  Eastern,  African,  and  South  Asian 

Affairs) 
0-8    Director,  Inter-American  Region 
0-7    Director,  East  Asia  &  Pacific  Region 

Defense  Security  Assistance  Agency 

SES    Deputy  Director,  Defense  Security 

Assistance  Agency 
SES    Director,  Security  Assistance 

Operations 
SES    Comptroller,  Defense  Security 

Assistance  Agency 
SES    Deputy  Comptroller,  Defense  Security 

Assistance  Agency 
SES    Director,  Joint  Financial  Management 

Office 

Office  of  the  Under  Secretary  of  Defense 
(Research  and  Engineering) 

SES    Principal  Deputy  Under  Secretary  of 

Defense  for  Research  and  Engineering 
SES    Chairman,  Military  Liaison  Committee/ 

Assistant  to  the  Secretary  of  Defense 

(Atomic  Energy) 
SES    Deputy  Assistant  to  the  Secretary  of 

Defense  (Chemical  Matters) 
SES    Assistant  Under  Secretary  of  Defense 

(Plans  and  Development) 
SEiS    Assistant  Under  Secretary  of  Defense 

Conventional  Initiatives  and  Director, 

Conventional  Initiatives  Program 

Coordination 
SES    Deputy  Under  Secretary  of  Defense 

(Acquisition  Management) 
SES    Assistant  Deputy  Under  Secretary  of 

Defense  (Acquisition) 
SES    Director,  Contract  Administration 
SES    Director,  Contract  Policy 
SES    Director,  Cost,  Pricing  and  Finance 
SES    Deputy  Director  Policy,  Resourees,  and 

External  Affaire  (OT&E) 
SES    Assistant  Deputy  Director,  Tactical  and 

Electronic  Warfare  Systems  (OT&E) 
SES    Assistant  Deputy  Director,  Strategic 

Space  and  C31  Systems  (OT&E) 
SES    Director,  Industrial  Productivity 


SES    Director,  Industrial  Resources 
SES    Director,  Defense  Acquisition 

Regulatory  System 
SES    Assistant  Deputy  Under  Secretary  of 

Defense  (Technology  Programs) 
SES    Director,  Major  Systems  Acquisition 
SES    Assistant  Deputy  Under  Secretary  of 

Defense  (Production  Policy) 
SES    Director,  Standardization  and 

Acquisition  Suppori 
SES    Deputy  Under  Secretary  of  Defense 

(Research  and  Advanced  Technology) 
SES    Assistant  Deputy  Under  Secretary  of 

Defense  (Research  &  Advanced 

Technology) 
SES    Director,  Very  High  Speed  Integrated 

Circuits  and  Electron  Devices 
SES    Director,  Engineering  Technology 
SES    Director,  Directed  Energy  Programs 
SES    Director,  Research  and  Technical 

Information 
SES    Deputy  Under  Secretary  of  Defense 

(Strategic  and  Theater  Nuclear  Forces) 
SES    Deputy  Under  Secretary  of  Defense 

(Tactical  Warfare  Programs) 
SES    Director,  Mobility  and  Special  Projecls 
SES    Director,  Computer  Software  and 

Systems 
SES    Assistant  Deputy  Under  Secretary  of 

Defense  (Defensive  Systems) 
SES    Assistant  Deputy  Under  Secretary  of 

Defense  (Offensive  and  Space  Systems) 
SES    Assistant  Deputy  Under  Secretary  of 

Defense  (Strategic  Aeronautical  and 

Theater  Nuclear  Systems) 
SES    Assistant  Deputy  Under  Secretary  of 

Defense  (START  and  Arms  Control  Office) 
SES    Director,  Defense  Test  and  Evaluation 
SES    Deputy  Under  Secretary  of  Defense 

(International  Programs  and  Technology) 
SES    Assistant  Deputy  Under  Secretary  of 

Defense  (International  Programs) 
SES    Director,  NATO  Affaire 
SES    Director,  Far  East  and  Southern 

Hemisphere  Affaire 
SES    Deputy  Under  Secretary  of  Defense 

(C3I) 
SES    Assistant  Deputy  Under  Secretary  of 

Defense  (Communications,  Command,  and 

Control) 
SES    Director.  Strategic  and  Theater  Nuclear 

Forces  C3 
SES    Director,  Theater  and  Tactical  C3 
SES    Director,  Electronic  Warfare  and  C3 

Countermeasures 
SES    Director,  Information  Systems 
SES    Assistant  Deputy  Under  Secretary  of 

Defense  (Intelligence) 
SES    Director,  National  Intelligence  Systems 
SES    Director,  Office  of  Munitions 
SES    Director,  Tactical  Intelligence  Systems 
SES    Assistant  Deputy  Under  Secretary  of 

Defense  (Systems  Integration) 
SES    Director,  Systems  Architecture  and 

Analysis 
SES    Director,  Long-Range  Planning  and 

Systems  Evaluation 
SES    Director,  C3  Resources  Management 
0-7    Deputy  Director  (Defense  Test  and 
Evaluation)  and  Deputy  Director  Tactical 
Air  and  Land  Warfare  Systems 
0-8    Deputy  and  Assistant  for  Directed 

Energy  Weapons 
SES    Assistant  Deputy  Under  Secretary  of 
Defense  (Land  Warfare) 
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SES    Assistant  Deputy  Undar  Secretary  of 

Defense  (Naval  Warfare  and  Mobility) 
0-7    Assistant  Deputy  Under  Secretaiy  of 

Defense  (Strategic  and  Theater  Nuclear 

Forces) 
SES    Assistant  Deputy  Under  Secretary  of 

Defense  (Air  Warfare) 
SES    Director.  |oint  Tactical 

CommunicatioBfi  OfTice  (TRI-TAC).  Ft. 

Monmouth.  N| 

DefsBse  Advanced  Research  Piojecls  Agency 

SES    Director.  Defense  Advanced  Research 

Projects  Agency 
SES    Deputy  Director  for  Research 
SES    Deputy  Director  for  Technology 
SES    Director.  Directed  Energy  O^ice 
SES    Director.  Information  Processing 

Techniques  Office  

SES    Principal  Research  Manager  (IPTO) 
SES    Director.  Tactical  Technology  Office 
SES    Director,  Program  Management  OfTicB 
SES    Director,  International  Command  and 

Control 
SES    Director.  Defense  Sciences  Office 
SES    Director.  Strategic  Technology  Office 

Officafif  Th«  Aasistanl  Secretary  of  Defense 
(Manpower.  Installations,  and  Logisik^ 

SES    Principal  Deputy  Assistant  Secretary  of 

Defense  (Manpower.  Installations,  and 

Logistics) 
SES    Deputy  Assistant  Secretary  of  Defense 

(Equal  Opportunity  and  Safety  Policy) 
SES    Director  for  Civilian  Equal  Opportunity 

Programs  I 

SES    Director,  Communications  and  ' 

Community  Liaison 
SES    Director  for  Safety  and  Occupational 

Health  Rolicy 
SES    Deputy  Assistant  Secretary  of  Defense 

(Logistics  k  Material  Management) 
SES    Principal  Director.  Office  of  the  Deputy 

Assistant  Secretaiy  of  Defense  (Logistics 

and  Materiel  Management) 
SES    Director  for  Supply  Management  Policy 
SES    Deputy  -Director.  Office  of  Econemic 

Adjustment 
SES    Deputy  Assistant  Director  for 

Mobilization  Planning 
SES    Director  for  Maintenance  Policy 
SES    Assistant  Director  for  Resource 

Management  . 

SES    Director,  Weapon  Support  I 

SES    Deputy  Assistant  Secretary  of  Defense 

(Civilian  Personnel  Policy  and 

Requirements) 
SES    Director.  Personnel  Management 
SES   'Director.  Civilian  Requirements  and 

Analysis 
SES    Director.  Overseas  and 

Nonappropriated  Fond  Personnel 

Management 
SES    Deputy  Director  for  Labor-Management 

Relations 
SES    Director.  Management  Studies 
SES    Deputy  Assistant  Secretary  of  Defense 

(PiMgiiMU  hitegratinn) 
SES    Principal  Director.  Office  of  the  Depvty 

Assistiflt  Gecielory  of  Defense  (Program 

Intoyuiiuii) 
SBS    Oirsotor.  Automated  Systems 
SES    Director.  Foice -Readiness  and  I 

SustoiaabUity  Requiiemieiitaand  Analydra 
SES    Director.  International 'Ls^stics 
SES    iBiiector.  Enoigyand  Cransportslion 
Policy 
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SES    Director.  Manpower  Management 
SBS    Deputy  Assistant  Secretary  of  Defense 

(Program  Management) 
SES    Principal  Director.  Office  of  the  Deputy 

Assistant  Secretary  of  Defense  (Facililies, 

Environment,  and  Economic  Adjustment) 
SES    Director.  Base  Operations 
SES    Director,  Facility  Requirements  and 

Resources 
SES    Director,  NATO  Programs  and  Foreign 

Construction 
SES    Director,  Logistics  Planning  and 

Analysis 
SES    Assistant  Director  for  Installations 

Programs 
SES    Director,  Installation  Planning 
SES    Director,  Office  of  Economic 

Adjustment 
SES    Director,  Manpower  Planning  and 

Ansljrsis 
SES    Director.  Accession  PoHcy 
0-8    Military  Executive  Officer.  Reserve 

Forces  PoHcy  Board 
0-7    Director,  Construction  Qperatioos  & 

FacilHies  Management 
0-8    Staff  Director.  5'TH  QRMC 

DOD  DBpendonts  Sckoob 

SES    Director.  DOD  Dependents  Schools 

Offioe  of  EcoasMBk  Adjuatmeot 

SES    Economic  Advisor 

Office  of  ifaa  Assistant  Secretary  of  Defenae 
(Legislativa  Affair^ 

SES    Deputy  Assistant  Secretary  of  Defense 

(Senate  Affairs) 
SES    Deputy  Assistant  Secretary  of  Defense 

(House  Affairs) 

Office  of  the  Assistant  Secretary  of  Dofeasa 
(ComptroUet) 

SES    Principal  Deputy  Assistant  Secretary  of 

Defense  (Comptroller) 
SES    Deputy  Assistant  Secretary  of  Defense 

(Management  Systems) 
SES    Principal  Assistant  to  the  Deputy 

Assistant  Secretary  of  Defense 

(Management  Systems) 
S^    Director  for  Accountmg  Policy 
SES    Dhreotor  for  Cost  Accounting  Policy 
SES    Director.  Financial  Accounting  Policy 
SES    Director,  Policy  Promulgation  Division 
SES    Director  for  Information  Resources 

Management  Systems 
SES    Director  for  Banking,  International 

Finance  and  Professional  Development 
SES    Deputy  Assistant  Secretary  «rf  Defense 

(Cost  and  Audit) 
SBS    Director  for  Acquisition  and  Cost 

Management 
SES    Deputy  Comptroller  for  Audit  Pdlicy 
SES    Deputy  Assistant  Secretary  of  Defense 

(Administr»tion)/DirectOr.  Washington 

Headquarters  Services 
SES    Director  for  Organizational  and 

Management  Planning 
SES    Deputy  Assistant  Secretary  of  D«f  ense 

(Program/Budget) 
SES    Deputy  Cwnptreller  fProgremfBudgrt) 
SES    Director  for  Research  and  Development 
SES    Director  for  Construction 
BES    Director  for  Operations 
SES    Diiecterfsr  Procuremewt 
SES    Director  Tor  MttitaryPersotmel 
SES    Director  for  'Program  and  FtnancieA 

Control 


SES    Director  for  Planning.  Review,  and 

Analysis 
SES    Director  for  Managemant  Improvement 
SES    Director  for  Plans  and  Systems 

Office  of  ths  AssisUot  Socialaiy  of  DafensB 

(Hoalth  Affairs) 

SES    Deputy  Assistant  Secretary  of  Defense 

(Health  Promotion) 
SES    Deputy  Assistant  Secretary  of  Defense 

(Infomurtioo  Systems  and  Strategic 

Planning) 
SES    Deputy  Assistant  Secretary  of  Defense 

(Health  Program  Evaluation) 
S^    Director,  Office  of  the  Civilian  Health 

and  Msdioal  Program  on  :the  Uniformed 

Services 
0-7    Deputy  Assistant  Secretary  of  Defense 

(Medical  Readiness) 

Office  of  the  Director,  Program  Aaalyais  and 

Evoluatioa 

SES    Director.  Program  Analysis  and 

Evaluation 
SES    Director.  European  Forces  Division 
SES    Director,  Projection  Farces  and 

Analytical  Support  Division 
SES    Deputy  Director  (Strategic  Programs) 
SES    Director,  Strategic  Defensive  and 

Theater  Nuclear  Forces  Division 
SES    Director,  Strategic  Offensive  Forces 

Division 
SES    Deputy  Director  (General  Purpose 

Programs) 
SES    Ehrector,  Tactical  Air  Division 
SES    Director,  Land  Forces  Division 
SBS    Diiector.  Naval  Forces  Division 
SES    Deputy  Director  (Resources  Analysi«t) 
SES    Director,  Economic  Analysis  Division 
SES    Director,  Cost  Analysis  Division 
SES    Principal  Deputy  Director,  Program 

Analysis  and  Evaluation 
SES    Director,  Contingency  Forces  Division 
SES    Deputy  Director  (Theater  Assessments 

and  Planning) 

Office  of  the  Assistant  Secretary  of  Defense 
(Public  AIMrs) 

SES    Principal  Deputy  Assistant  Secretaiy 

Of  Defense  (Public  Affair^) 
SES    Director.  Freedom  of  Information  and 

Security  Review 
SES    Director.  Defense  Audio- Visual  Agency 
SES    Director,  American  Forces  Irtformation 

Service 


Office  of  Ifae  Ganaralt 

SES    Deputy  General  Counsel 


Office  of  the  Inspector  Genoral 

SES    Deputy  Inspector  General 

USMissioa  to  Shs  North  Atlantic  Treaty 
Organization 

SES    Daiense  Advisor,  US  Mission  to  JtlATO 
SES    Deputy  Defense  Advisor  lorReseoroh 

Engineering  and  Acquisition 
SES    Dif«ctor,  Defense  Plans  Division 
SES   Director,  fnfraKtiuctme  and  Logistics 

Division 
^S    Director,  Communications  and 

Electnmic  Division 

Intematioaal  JxUblafy  ArUaiam  Staif 
SES    Director  of  Logisttcsilntemationail 
Staiq 
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SES    Director  of  Logistics  (NAMSA) 

SES    Director  of  Finanace,  Central  European 

Operating  Agency  (NATO  Support  Group) 
SES    Director,  Nuclear  Planning 

(International  Staff) 

Organizotioa  of  the  Joint  Chiefs  of  Staff 

SES    Deputy  Joint  Requirements  Integration 

Manager 
0-8    Vice  Director,  Joint  Staff 
0-«    Deputy  Director.  Logistics  (Strategic 

Mobility) 
0-7    Deputy  Director.  Logistics  (Planning 

and  Resources) 
0-8    Vice  Director,  Plans  and  Policy 

Director 
0-7    Deputy  U.S.  Commissioner,  US-Soviet 

Standing  Consultative  Commission 
0-8    Deputy  EHrector,  Force  Development 

and  Strategic  Plans 
0-8    Assistant  Deputy  Director.  Force 

Development  and  Strategic  Plans 
0-7    Deputy  Directs,  Politico-Military 

Affairs 
0-7    Assistant  Deputy  Director,  Politico- 
Military  Affairs 
0-7    Deputy  Director,  International 

Negotiations 
0-7    Assistant  Deputy  Director. 

International  Negotiations 
0-7    Joint  Chief  of  Staff  Representative  for 

Intermediate  Range  Nuclear  Forces 
0-8    Joint  Chiefs  of  Staff  Representative  for 

START 
0-8    Deputy  Director,  Unified  and  Specified 

Command  C3  Support 
0-7    Deputy  Director,  Defense-wide 

Command,  Control,  and  Communications 

Connectivity  and  Evaluation 

Office  of  tiia  Asastaot  Sacntary  of  DefsBoa 
(Reserve  Affairs) 

SES    Principal  Director,  Office  of  the  Deputy 
Assistant  Secretary  of  Defense  (Reserve 
Affairs) 

AGENCY:  DEPARTMENT  OF  THE  AIR 
FORCE 

Positions: 

Civilian 

SECRETARIAT 

Under  Secretary  of  the  Air  Force 

SES    Deputy  Under  Secretary  of  the  Air 
Force  (Space  Systems] 

Assistant  Sacntary  of  the  Air  Force 
(Financial  Management) 

SES    Principal  Deputy  Assistant  Secretary  of 
the  Air  Force  (Financial  Management) 

SES    Deputy  Assistant  Secretary 
(Accounting  and  Audit) 

SES    Deputy  Assistant  Secretary  (Programs 
and  Budget) 

SES    Deputy  Assistant  Secretary 
(Information  Systems  Management) 

SES    Deputy  Assisatnt  Secretary  (Economic 
Analysis  and  Financial  Control) 

SES    The  Auditor  General 

SES*    Director,  Acquisition  and  Logistics 
Systems.  Air  Force  Audit  Agency  (Wright- 
Patterson  AFB.  OH) 

GS-18    Management  System  Deputy 


Assistant  Secretary  of  the  Air  Force 
(Manpower.  Reserve  Affairs  and  bistallatfcins) 

SES    Principal  Deputy  AssisUnt  Secretary  of 

the  Air  Force  (Manpower,  Reserve  Affairs 

and  Installations) 
SES    Deputy  Assistant  Secretary 

(Installations,  Environment  and  Safety) 
SES    Deputy  Assistant  Secretary  (Manpower 

Resources  and  Military  Personnel) 
SES    Deputy  Assistant  Secretary  (Reserve 

Affairs) 

Assistant  Secretary  of  the  Air  Force 
(Research.  Development  and  Logistics) 

SES    Principal  Deputy  Assistant  Secretary  of 

the  Air  Force  (Research,  Development  and 

Logistics) 
SES    Deputy  Assistant  Secretary  (Space. 

Plans  and  Policy) 
SES    Deputy  Assistant  Secretary  (Systems) 
SES    Deputy  Assistant  Secretary  (Logistics 

and  Communications) 
SES    Deputy  Assistant  Secretary 

(Acquisitions  Management) 

Administrative  Asdstont  to  the  Secretoy  of 
the  Air  Force 

SES    Administrative  Assistant  to  the 
Secretary  of  the  Air  Force 

General  Counsel 

SES    The  General  Counsel 
SES    Deputy  General  Counsel 
SES    Assistant  General  Counsel. 
Procurement 

AIR  STAFF 

Director  of  Administration 

SES    Chief.  Publishing  Division 

Assistant  Chief  of  Staff.  Systems  for 
CoBunand.  Communications  and  Computers 
SES*    Assistant  to  the  Assistant  Chief  of 

Staff,  Systems  for  Command,  Control. 

Communications  and  Computers 

Comptroller  of  the  Air  Force 

SES    Deputy  Comptroller  of  the  Air  Force 
SES    Deputy  Director,  Budget 
SES    Chief,  Budget  Management  Division 
SES    Deputy  Director,  Air  Force  Accounting 
and  Finance  Center 

Deputy  Chief  of  Staff.  Logistics  and 
Engineering 

SES    Associate  Director,  Engineering  and 

Services 
SES    Associate  Director.  Logistics  Plans  and 

Programs 
SES    Chief,  Combat  Support  Programs 

Division 
SES    Chief,  Modification  and  Operations 

and  Maintenance  Programs  Division 
SES    Deputy  to  the  Commander.  Air  Force 

Commissary  Service 

Deputy  Chief  of  Staff.  Research, 
Development  and  Acquisition 

SES    Director.  Office  of  Small  and 
Disadvantaged  Business  Utilization 

SES    Associate  Director.  Contracting  and 
Manufacturing 

MAJOR  COMMANDS 

Air  Force  Logistics  Command 

SES    Chairperson.  Air  Force  Logistics 


SES    Assistant  Deputy  Chief  of  Staff, 

Logistics  Management  Systems  Command 

Procurement  Committee 
SES    Assistant  Deputy  Chief  of  Staff, 

Materiel  Management 
SES    Assistant  Deputy  Chief  of  Staff. 

Maintenance 
SES    Assistant  Deputy  Chief  of  Staff,  Plans 

and  Programs 
SES    Assistant  Deputy  Chief  of  Staff. 

Contracting  and  Manufacturing 
SES*    Assistant  Deputy  for  Aeronautical 

Programs,  Air  Force  Acquisition  Logistics 

Center 
SES*    Deputy  Director.  Contracting  and 

Manufacturing.  Ogden  Air  Logistics  Center 
SES    Deputy  Director,  Materiel  Management 

Ogden  Air  Logistics  Center 
SES*    Deputy  Director,  Contracting  and 

Manufacturing.  Oklahoma  Qty  Air 

Logistics  Center 
SES    Deputy  Director,  Materiel  Management. 

Oklahoma  City  Air  Logistics  Center 
SES*    Deputy  EHrector,  Contracting  and 

Manufacturing,  Sacramento  Air  Logistics 

Center 
SES    Deputy  Director,  Materiel  Management 

Sacramento  Air  Logistics  Center 
SES*    Deputy  Director,  Contracting  and 

Manufacturing.  San  Antonio  Air  Logistics 

Center 
SES    Deputy  EHrector.  Materiel  Management 

San  Antonio  Air  Logistics  Center 
SES*    Deputy  Director,  Contracting  and 

Manufacturing,  Warner  Robins  Air 

Logistics  Center 
SES    Deputy  Director,  Materiel  Management 

Warner  Robins  Air  Logistics  Center 

Air  Force  Systems  Command  (AFSC) 
Headquarters  AFSC 

SES    Principal  Assistant  Deputy  Chief  of 
Staff,  Contracting  and  Manufacturing 

SES*    Technical  Director,  Manufacturing 
and  Industrial  Preparedness 

SES    Command  Competition  Advocate 

SES*    Technical  EHrector  to  Deputy  Chief  of 
Staff,  Systems 

SES*    AssisUnt  to  Staff  Judge  Advocate 

Air  Force  Office  of  Sdentific  Research 

SES    Director,  Aerospace  Sciences 

SES    Director,  Chemical  and  Atmospheric 

Sciences 
SES    EHrector,  Electronics  and  Materiel 

Sciences 
SES    EHrector,  Life  Sciences 
SES*    Director,  Mathematical  and 

Information  Sciences 

Aeronautical  Systems  Divisioa 

SES    Assistant  Deputy  for  Procurement  and 

Manufacturing 
SES*    Assistant  E>eputy  for  Programs 

(Deputy  for  Propulsion) 
SES*    Assistant  Deputy  (E>eputy  for  Tactical 

Systems] 
SES*    Assistant  Deputy  for  Reconnaissance. 

Strike  and  Electronic  Warfare 

Air  Force  Wright  Aeronautical  Laboratoiiaa 
Air  Force  Materials  Laboratory 

SES    Research  and  E>evelopment  Executive 
(Director,  AFML) 
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SES    Director,  Manufacturing  Technology 
Division 

Bectronic  Systems  Division 

SES      Assistant  Deputy  for  Contracting  and 

Manufacturing 
SES      Assistant  Deputy  for  Strategic 

Systems 
SES*    Assistant  Deputy  Commander  for 

Tactical  Systems 
SES*    Deputy  (Acquisition  Logistics  and 

Technical  Operations) 

Space  Division 

SES*     Assistant  Deputy  for  Procurement  and 
Manufacturing 

Air  Foice  Contract  Management  Division 

SES*    Assistant  for  Contract  Administration 
Services 

lOiNT  AND  EXECUTIVE  AGENCIES 

Organization  of  the  |oint  Chiefs  of  Staff 

SES    Technical  Director,  Joint  Program 
Management  Office,  Worldwide  Military 
Command  and  Control  System 
(WWMCCS)  Information  Systems 

Military 

SECRETARIAT 

Assistant  Secretary  of  the  Air  Force 
(Financial  Management) 

0-7/0-8    Commander.  Air  Force  Audit 
Agency:  and  Deputy  Auditor  General 

Office  of  Space  Systems 

0-7/0-8    Director.  Office  of  Space  Systems 

Office  of  Special  Projects 

0-7/0-8    Director  of  Special  Projects:  and 
Assistant  Vice  Commander,  Space  Division 
(AFSC) 

AIR  STAFF 

Office  of  Air  Force  Reserve 

0-7/0-8    Chief  of  Air  Force  Reserve;  arid 
Commander,  Air  Force  Reserve 

National  Guard  Bureau 

0-7/0-B    Director,  Air  National  Guard 

Assistant  Chief  of  Staff,  Systems  for 
Command,  Control,  Communications  and 
Computers 

0-7/0-8*    Assistant  Chief  of  Staff,  Systems 
for  Command,  Control,  Communications 
and  Computers 

0-7/0-8*    Deputy  Assistant  Chief  of  Staff, 
Systems  for  Command,  Control 
Communications  and  Computers 

Aaaistant  Chief  of  Staff.  Studies  and 
Analyses 

0-7/0-8    Assistant  Chief  of  Staff.  Studies 
and  Analyses 

Office  of  the  Judge  Advocate  General 

0-7/0-8    The  ludge  Advocate  General;  and 
Commander,  Air  Force  Legal  Services 
Center 

0-7/0-8    Deputy  Judge  Advocate  General 

The  Inspector  General 

0-7/0-8    Deputy  Inspector  General 
0-7/0-8    Commander,  Air  Force  Office  of 
Special  Investigations;  and  Assistant 


Inspector  General  for  Special 
Investigations 

Comptroller  of  the  Air  Force 

0-7/0-8    Director,  Budget. 

0-7/0-8    Deputy  Director,  Budget 
(Operations) 

0-7/0-8    Commander,  Air  Force 
Accounting  and  Finance  Center  Assistant 
Comptroller  for  Accounting  and  Finance; 
and  Assistant  Director,  Security  Assistance 
Accounting,  Defense  Security  Assistance 
Agency 

Deputy  Chief  of  Staff,  Logistics  and 
Engineering 

0-7/0-8    Director,  Logistics  Plans  and 

Programs 
0-7/0-8  *    Deputy  Director,  Logistics  Plans 

and  Programs 
0-7/0-8    Director,  Engineering  and  Services 
0-7/0-6    Director,  Transportation 
0-7/0-8    Special  Assistant  to  Deputy  Chief 

of  Staff,  Logistics  and  Engineering,  and 

Deputy  Chief  of  Staff.  Research, 

Development  and  Acquisition,  for 

Reliability  and  Maintainability 
0-7/0-8    Commander,  Air  Force 

Commissary  Service 

Deputy  Chief  of  Staff,  Plans  and  Operations 

0-7/0-8    Director,  Plans 

Deputy  Chief  of  Staff.  Programs  and 
Resources 

0-7/0-8    Assistant  Deputy  Chief  of  Staff. 

Programs  and  Resources 
0-7/0-8    Director,  Programs  and  Evaluation 
0-7/0-8    Director,  International  Programs 

Deputy  Chief  of  Staff,  Research, 
Development  and  Acquisition 

0-7/0-8    Assistant  Deputy  Chief  of  Staff. 

Research,  Development  and  Acquisition 
0-7/0-8    Director,  Space  Systems  and 

Command,  Control,  Communications 
0-7/0-8    Director,  Contracting  and 

Manufacturing  Policy 
0-7/0-8    Director,  Development  and 

Production 
0-7/0-8*     Special  Assistant  for  Low 

Observables  Technology 
0-7/0-8    Special  Assistant  for  Strategic 

Defense  Initiative 

MAJOR  COMMANDS 

Air  Force  Communications  Command 

0-7/0-8    Commander,  Air  Force 
Communications  Command 

Air  Force  Logistics  Command 

0-7/0-8    Chief  of  Staff 

0-7/0-8    Deputy  Chief  of  Staff,  Contracting 

and  Manufacturing 
0-7/0-8    Deputy  Chief  of  Staff,  Materiel 

Management 
0-7/0-8    Deputy  Chief  of  Staff. 

Maintenance 
0-7/0-6    Deputy  Chief  of  Staff.  Plans  and 

Programs 
0-7/0-8    Staff  Judge  Advocate 
0-7/0-9    Commander.  Air  Force 

Acquisition  Logistics  Center 
0-7/0-8    Commander,  Air  Force  Logistics 

Command,  International  Logistics  Center 

and  Assistant  for  International  Logistics 


0-7/0-8*    Commander,  Air  Force  Logistics 

Command  Logistics  Management  Systems 

Center  and  Deputy  Chief  of  Staff, 

Information  Systems 
0-7/0-8    Commander,  Air  Force  Logistics 

Command  Logistics  Operations  Center 
0-7/0-8    Commander.  Ogden  Air  Logistics 

Center 
O-7/O-fl    Commander,  Oklahoma  City  Air 

Logistics  Center 
0-7/0-8    Commander.  Sacramento  Air 

Logistics  Center 
0-7/0-8    Commander,  San  Antonio  Air 

Logistics  Center 
0-7/0-8    Commander,  Warner  Robins  Air 

Logistics  Center 

Air  Force  Systems  Command 

Headquarters  AFSC 

0-7/0-8*    Deputy  Chief  of  Staff, 

Contracting 
0-7/0-8*    Deputy  Chief  of  Staff.  Science 

and  Technology 
0-7/0-8    Deftuty  Chief  of  Staff,  Systems 
0-7/0-8*    Deputy  Chief  of  Staff,  Product 

Assurance  and  Acquisition  Logistics 
0-7/0-8    Staff  Judge  Advocate 

Aeronautical  Systems  Division 

0-7/0-8    Vice  Commander,  Aeronautical 

Systems  Division 
0-7/0-8*    Deputy  Commander  for 

Advanced  Technology  Bomber 
0-7/0-8*    Deputy  Commander  for  Tactical 

Systems 
0-7/0-8*    Deputy  Commander  for  F-16 

Armament  Division 

0-7/0-8    Commander,  Armament  Division 
0-7/0-8    Deputy  Commander,  Research. 

Development  and  Acquisition 
O-7/O-e*    Deputy  for  Advanced  Medium 

Range  Air-to-Air  Missile 

Electronic  Systems  Division 

0-7/0-8    Vice  Commander,  Electronic 

Systems  Division 
0-7/0-8*    Deputy  Commander  for  Tactical 

Systems,  Airborne  Warning  and  Control 

Systems,  and  Joint  Tactical  Information 

Distribution  Systems 

Space  Division 

0-7/0-8    Vice  Commander,  Space  Division 
0-7/0-8*    Deputy  Commander  for  Launch 
and  Control  Systems 

Air  Force  Contract  Management  Division 

0-7/0-8    Commander,  Air  Force  Contract 
Management  Division 

Air  Force  Flight  Test  Center 
0-7/0-8    Commander,  Air  Force  Flight  Test 
Center 

Ballistic  Missile  Office 

0-7/0-8    Commander,  Ballistic  Missile 
Office;  and  Program  Director  for 
Peacekeeper 

National  Aerospace  Plane  Joint  Program 
Office 

0-7/0-8*    Program  Manager,  National 
Aerospace  Plane  Joint  Program  Office 
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JOINT  AND  EXECUTIVE  AGENCIES 
Army  and  Air  Force  Exchange  Service 

0-7/0-«    Vice  Commander.  Army  and  Air 
Force  Exchange  Service 

Military  Traffic  Management  Commnid 

0-7/0-8    Vice  Commander.  Military  Traffic 
Management  Command 

AGENCY:  DEPARTMENT  OF  THE 
ARMY 

Positions: 

Office,  Secretary  of  the  Army 

SES    Administrative  Assistant  to  the 

Secretary  of  the  Army 
SES    Deputy  Administrative  Assistant 

Office  of  the  General  Counsel 

SES    General  Counsel 

SES    Principal  Deputy  General  Counsel 

Office  of  the  Under  Secretary 

SES*    Director,  D.C  National  Guard 

SES    Deputy  Under  Secretary  of  the  Army 

SES    Deputy  Under  Secretary  of  the  Army 

(Operations  Res) 
SES*    Assistant  Deputy  USA  (Air  and 

Missile  Defense 

Office,  Assistant  Sacrataiy  of  the  Amy 
(Installations  ft  Logistics) 

SES    Principal  Deputy  ASA  (IL) 

SES    Deputy  ASA  (Installations  &  Housing) 

SES    Deputy  ASA  (Logistics) 

SES    Deputy  for  Environnent  Safety  ft 

Occupational  Health 
SES*    Deputy  for  Programs  and  Commercial 

Activities  and  Director  Commercial 

Activities  Agency 

Office,  Assistant  Secretary  of  the  Army 
(Finandal  Management) 

SES    Principal  Deputy  ASA  (FM) 

SES    Deputy  for  Cost  Analysis 

SES    Deputy  for  Financial  Systems 

SES    Deputy  for  Management  Evaluation  & 

Improvement 
SES    Deputy  for  Information  Resource 

Management 
SES    Deputy  for  Planning.  Programming 

Budgeting  &  Execution  Systems 

Office,  Assistant  Secretary  of  die  Army 
(Manpower  ft  Reserve  Affairs) 

SES    Principal  Deputy  ASA  (MRA  ft  Deputy 
ASA  (Reserve  Affairs) 

Office,  Small  ft  Disadvantaged  Business 
Utilization 

SES    Director.  Small  ft  Disadvantaged 
Business  Utilization 

Office,  Assistant  Secretary  of  die  Army  (Qvil 
Works) 

SES    Principal  Deputy  ASA  (CW) 

SES    Deputy  for  F^t>gram  Planning.  Review 

and  Evaluation  (CW) 
SES    Deputy  for  Management  and  Budget 

(CW) 
SES    Deputy  for  Policy.  Planning  ft 

Legislative  Affairs  (CW) 


Office.  Assistant  Secretary  of  the  Army 
(Research,  Development  ft  Acquisitiao) 

SES    Principal  Deputy  ASA  (RDA)  and 

Deputy  ASA  (RftD) 
SES    Deputy  ASA  (Acquisition) 
SES    Deputy  for  Technology  and 

Requirements 
SES    Deputy  for  Materiel  Acquisition 

Management 
SES    Deputy  for  Procurement  Policy 
SES    Deputy  ASA  (Systems  Management) 
SES    Deputy  for  Pro^m  Evaluation 
SES    Deputy  for  Programs 
SES    Deputy  for  Space  and  C»I 
SES    Director  Acquisition  Management  ft 

Review  Agency 

Defense  Siqipiy  Service— Washington 

SES    Director.  Defense  Supply  Service — 
Washington 

OFTICE  Of  THE  CHIEF  OF  STAFF 

U.S.  Army  Strategic  Defense  Command 
(WasUngton) 

SES    Special  Assistant  for  Theatre  Defense 
SES    Technical  Director 

U.S.  Army  Strategic  Defense  Command 
(Huntsville) 

SES    Principal  Assistant  Responsible  for 

Contracting 
SES    Director,  Systems  Analysis/Battle 

Management  Directorate 
SES*    Director.  Sensors  Directorate 

US  Army  Operational  Test  and  Evaluation 
Agency  (OCSA) 

SES    Technical  Director 

Deputy  Chief  of  Staff  for  Operations  and 
Plans 

SES    Deputy  AssUtant  Chief  of  Staff  for 
Auto  A  Commo 

US  Army  Concepts  Analysis  Agency 

SES    Director 

0-7*    Deputy  Director 

Deputy  Chief  of  Staff  for  Logistics 

SES    Special  Assistant  to  tb&  DCSLOG/ 

Chief  Aviation  Logistics 
SES    Assistant  Director  for  Energy  ft  Troop 

Support 
SES    Assistant  Director  for  Transportation 

OFnCE.  DIRECTOR  OF  ARMY  STAFF 
(OCSA) 

Program  Analysis  and  Evaluation  Directorate 
(OCSA) 

SES    Deputy  Director.  Program  Analysis 
Evaluation 

Management  Directorate 

SES    Director.  Study  Program  Management 
Office 

Comptroller  of  the  Army 
SES    Deputy  Comptroller 
SES    Director.  Resource  Management 
SES    Assistant  Comptroller  for  Economic 
Policy 

Army  Audit  Agency  (OSA) 

SES    The  Auditor  General  (OCSA) 
SES    Deputy  Auditor  General  (OSA) 


SES    Director.  Personnel  and  Force 

Management  Audits  (OSA) 
SES    Director.  Audit  Policy,  Plans,  & 

Resources  (OSA) 
SES    Director,  Logistical  and  Financial 

Audits  (OSA) 
SES    Director,  Acquisition  and  Systems 

Audits  (OSA) 
SES    Regional  Auditor  General  (European 

Region) 

Office  of  the  Judge  Advocate  General 

SES    Special  Assistant  for  Comm.  Trans  A 
Utilities 

US  Army  Materiel  Command  (AMC) 
Headquarters 

SES    Assistant  Deputy  Chief  of  Staff  for 

Resource  Management 
SES    Command  Counsel 
SES    Deputy  Command  Counsel 
SES    Chief.  Patent  Law  Division 
SES    Deputy  Chief  of  Staff  of  Information 

Management 
SES    Directorof  Product  Assurance  and  Test 
SES    Principal  Assistant  Deputy  for 

Research,  Development  and  Acquisition 
SES    Assistant  Deputy  Chief  of  Staff  for 

Resources  Management 
SES    Assistant  Deputy  for  Science  A 

Technology 
SES    Assistant  Deputy  for  International 

Programs/Deputy  Chief  of  Staff  for 

International  Pn^ams 
SES    Director  of  Program  Analysis  and 

Evaluation 
SES    Director  of  Manufacturing  Technology 
SES    Deputy  Director  of  Development 

Engineering  and  Acquisition 
SES    Assistant  Deputy  for  Materiel 

Readiness 
SES    Deputy  for  Program  Management 
SES    Deputy  Director  of  Supply. 

Maintenance  and  Transportation 
SES    Chief.  Procurement  Policy  and  Analysis 

Division 
SES    Deputy  Director,  of  Security  Assistance 
SES    Deputy  Director  of  Procurement  ft 

Production 
SES    Deputy  Director  Product  Assurance  A 

Test 
SES    Deputy  Executive  Director.  TMDE 

US  Army  Material  Systems  Analysis  Agency 
(AMSAA) 

SES    Director.  Army  Materiel  Systems 
Analysis  Agency 

US  Army  Materiels  and  Technology 
Laboratory  (AMTL) 

SES    Director 

Army  Research  Office  (ARO)  Durham 

SES    Director 

SES    Scientific  Advisor 

SES    Director,  Electronics  Division 

SES    Director.  Metallurgy  A  Materials 

Science 
SES    Director.  Physics  Division 
SES    Director.  Mathematical  Science 

Division 
SES    Director,  Engineering  Sciences  Division 
SES    Director,  Chemical  &  Biological 

Sciences  Division 
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Advanced  Attack  Helicopter  Project  OfTice 

SES    Deputy  Project  Manager 

U.S.  Amy  Auotmated  Logistics  Manag 
Systems  Activity 

SES    Director 

US  Anny  Annament  Munitions  and  Cher 
Command  (AMCCOM) 

SES    Comptroller 

SES    Deputy  for  Procurement  and  Production 
SES    Chief  Counsel  (Rock  Island) 
SES    Deputy  for  Industrial  Preparedness  and 
Installations 

US  Army  Armament  Research  ft 
Development  Center 

SES    Technical  Director 
SES    Chief  Counsel  (Dover) 
SES    Director,  Product  Assurance 

US  Army  Ballistic  Research  Laboratory 

SES    Director,  Ballistic  Research  Laboratory 

US  Army  Chemical  Research  Development 

Engineering  Center 

SES    Deputy  Director 

Large  Caliber  Weapon  Systems  Laboratory 

SES    Deputy  Director 

Fire  Control  ft  Small  Caliber  Weapon 
Systems  Lab  | 

SES    Deputy  Director 

US  Army  Aviation  Systems  Command 
(AVSCOM) 

SES    Technical  Director 

SES    Director,  Aeroflightdynamics 

Directorate 
SES    Director  of  Procurement  and 

Production 
SES    Director,  Aerostructures  Directorate 
SES    Director,  Propulsion  Directorate 
SES    Director.  Research  and  Technologj 

Activity 
SES    Deputy  Director.  Applied  Technology 

Directorate 

US  Army  Communication — Electronics 
Command  (CECOM) 

SES    Chief  Counsel 

SES    Technical  Director 

SES    Director,  Product  Assurance  and  Test 

SES    Director.  Communications  ADP 

Directorate 
SES    Director,  Life  Cycle  Software 

Engineering  Directorate 
SES    Director.  Systems  Engineering  and 

Integration  Center 
SES    Director.  Procurement  ft  Production 
SES    Technical  Director,  (SATCOMA) 
SES    Comptroller 

US  Army  Depot  Systems  Command 
(DESCOM) 

SES    Deputy  for  Supply,  Maintenance  and 

Transportation  j 

SES    Deputy  for  Command  Operations  | 
SES    Deputy  for  Resources  and  Personnel 
Management 

US  Army  Laboratory  Command 

SES    Technical  Director 
CECOM    Director,  Night  Vision  and 
Electronic  Optics  Lab 


CECOM    Director,  Signals  Warfare 

Directorate 
SES    Director.  Electronic  Warfare  Lab 
SES    Director,  Electronics  Technology  and 

Devices  Lab 
SES    Deputy  Director.  Combat  Surveillance 

and  Target  Acquisition  Lab 
SES    Director,  Harry  Diamond  Lab 
SES    Deputy  Director.  Electronics 

Technology  and  Devices  Lab 

US  Army  Missile  Conunand  (MICOM) 

SES    Technical  Director  and  Director,  Army 

Missile  Lab 
SES    Director  for  Procurement 
SES    Chief  Counsel 
SES    Director,  Missile  Logistics  Center 
SES    Director,  Product  Assurance 
SES    Assistant  Deputy  for  Readiness 

US  Army  Troop  Support  Command 
(TROSCOM) 

SES    Technical  Director,  Belvoir  Research 
and  Development  Engineering  Center 

SES    Technical  Director.  Natick  Research 
and  Development  Engineering  Center 

SES    Director.  Individual  Protection  Lab 

SES    Director,  Science  and  Advanced 
Technology  Directorate 

SES    Director,  Food  Engineering  Directorate 

US  Army  Tank-Automotive  Conunand 
(TACOM) 

SES    Director,  Research  Development  and 

Engineering  Center 
SES    Director,  Procurement  and  Production 
SES    Chief  Counsel 
SES    Director,  Product  Assurance 
SES    Technical  Director,  Program  Manager 

Tank  Systems 
SES    Deputy  Program  Manager,  Bradley 

Fighting  Vehicle  System 

US  Army  Human  Engineering  Laboratory 
(HEL) 

SES    Director 

US  Army  Toxic  and  Hazardous  Materials 
Agency  (THAMA) 

SES    Technical  Director 

US  Army  Test  ft  Evaluation  Command 
(TECOM) 

SES    Technical  Director 

SES    Technical  Director  and  Chief,  Scientist, 

WSMR 
SES    Scientific  Director,  DPG 
SES    Technical  Director,  EPG 
SES    Technical  Director,  National  Range 

Operations 
SES    Associate  Director,  Material  Test 

Directorate 
SES    Director  of  Analysis 

US  Army  Information  Systems  Command 
(USAISQ 

SES    Technical  Director/Chief  Engineer 

SES    Comptroller 

SES    Director.  US  Army  Information 

Systems  Selection  and  Acquisition  Activity 

(USAISSAA) 
SES    Director,  US  Army  Management 

Systems  Support  Agency  (USAMSA) 


US  ARMY  TRAINING  AND  DOCTRINE 
COMMAND 

SES    ADCS  for  Personnel.  Administration 

and  Logistics  (Civilian  Personnel) 
SES    Director  of  Operations.  Ft. 

Leavenworth 
SES    Assistant  Deputy  Chief  of  Staff  for 

Resource  Management 
SES    Director,  US  Army  Combat  Deve.  Exp. 

Activity 
SES    Director  of  Operations.  White  Sands 

Missile  Range 


CORPS  OF  ENGINEERS 

SES    Director  of  Real  Estate,  Headquarters. 

Corps  of  Engineers 
SES    Chief  Counsel.  Headquarters,  Corps  of 

Engineers 
SES    Deputy  Chief  Counsel,  Headquarters, 

Corps  of  Engineers   "" — . 
SES    Chief,  Office  of  Personnel, 

Headquarters,  Corps  of  Engineers 
SES    Deputy  Director  of  Engineering  and 

Construction,  Directorate  of  Engineering  ft 

Construction,  Headquarters,  Corps  of 

Engineers 
SES    Deputy  Director.  Resource 

Management,  Directorate  of  Resource 

Management,  Headquarters,  Corps  of 

Engineers 
SES    Assistant  to  the  Chief  of  Engineers  for 

R&D  and  Chief.  Directorate  of  R&D. 

Headquarters,  Corps  of  Engineers 

US  ARMY  FORCES  COMMAND 

SES    Deputy  Comptroller 
THE  ARMY  STAFF 

0-8    Director,  Management 

0-8    Chief,  Army  Force  Modernization 

Coordination  Office 
0-8    Director,  Program  Analysis  and 

Evaluation 
0-8*    Assistant  Deputy  Chief  of  Staff  for 

Logistics  (Security  Assistance) 
0-8*    Director  for  Transportation,  Energy 

and  Troop  Support 
0-8*    Director  for  Supply  and  Maintenance 
0-8*    Director  for  Contracting 
0-7*    Director  for  Resources  and 

Management 
0-7*    Director  for  Plans  and  Operations 
0-7*    Competition  Advocate 
SES*    Chief,  Contracting  Policy  and 

Procedures  Division 
0-8    Assistant  Deputy  Chief  of  Staff  for 

Personnel 
0-8    Assistant  Deputy  Chief  of  Staff  for 

Operations  and  Plans 
0-8    Director,  Strategic  Plans  &  Policy 
O-e    Assistant  Deputy  Chief  of  Staff  for 

Logistics 
0-8    ADCSRDA 
0-8    Director  of  Army  Budget 
0-8    Chief,  Army  Reserve 
0-7    Deputy  Chief.  Army  Reserve 
O-B    Director,  Army  National  Guard 
0-8    Assistant  Chief  of  Staff  for  Operations 

ft  Plans  (C4)/Director,  Command  and 

Control.  Communications  and  Computers 
0-7    Deputy  Directors.  C4(2) 
0-8    Assistant  Chief  of  Staff  for  Intelligence 
0-7    Deputy  Assistant  Chief  of  Staff  for 
Intelligence  Systems  and  Automation 


0-7    Deputy  Assistant  Chief  of  Staff  for 

Intelligence 
0-«    Chief  of  Chaplains 
0-8    The  Judge  Advocate  General 
0-8    The  Assistant  Judge  Advocate  General 
0-8    The  Deputy  Surgeon  General 
0-7/0-8    Assistant  Surgeon  General 

(Research  ft  Development) 
0-8    Deputy  Chief  of  Engineers  and 

Chairman.  Board  of  Engineers  for  Rivers 

and  Harbors 

ARMY  STAFF  RELD  OPERATING 
AGENCIES 

Office,  Chief  of  Staff 

0-7    Commanding  General.  Ballistic  Missile 

Defense  Systems  Command.  Huntsville. 

Alabama 
0-8    Commanding  General,  US  Army 

Operational  Test  and  Evaluation  Agency, 

Falls  Church.  Virginia 

Office,  Deputy  Chief  of  Staff  for  Personnel 

0-8    Commanding  General,  USA  Military 

Personnel  Center,  Alexandria,  Virginia 
0-8    Commanding  General,  USA  Recruiting 

Command,  Fort  Sheridan,  Illinois 
0-8    Commanding  General,  USA 

Community  and  Family  Support  Center, 

Alexandria,  Virginia 
0-7    Deputy  Commanding  General,  East 

USA  Recruiting  Command,  Fort  Sheridaa 

Illinois 
0-7    Deputy  Commanding  General,  West 

USA  Recruiting  Command,  Fort  Sheridan. 

Illinois 
0-7*    Deputy  Commanding  General.  USA 

Community  and  Family  Support  Center. 

Alexandria.  Virginia 

Office.  Deputy  Chief  of  Staff  for  Logistics 

0-7    Commanding  General,  US  Army  Troop 
Support  Agency,  Fort  Lee,  Virginia 

Office,  Deputy  Chief  of  Staff  for  Operations 
and  Plant 

0-8    Commanding  General,  US  Army 
Computer  Systems  Command,  Fort  Belvoir, 
Virginia 

Office.  The  Deputy  Chief  of  Staff  for 
Personnel 

0-7  Commanding  General,  US  Army 
Reserve  Components  Personnel  and 
Administration  Center,  St  Louis,  Missouri 

Office.  The  Judge  Advocate  General 

0-7    Commanding  General,  Chief  Judge,  US 
Army  Legal  Services  Agency/United  States 
Court  of  Military  Review,  Falls  Church, 
Virginia 

Office  of  the  Surgeon  General 

0-7/0-8    Commanding  General,  US  Army 
Medical  Research  and  Development 
Command,  Fort  Detrick,  Maryland 

US  Army  Research  Institute  for  Infectious 
Diseases  (USAMRIID) 

SES    Special  Advisor  for  Biotechnology 

US  Army  Training  and  Doctrine  Command — 
Fort  Monroe,  Virginia 

0-«    Chief  of  Staff 
0-8    Deputy  Chief  of  Staff.  Combat 
Developments 


0-8    Commanding  General,  TRADOC 
Combined  Arms  Test  Activity,  Fort  Hood. 
Texas 

US  Army  Materiel  Development  and 
Readiness  Conunand.  AlexandrU,  Virginia 

0-8    Deputy  Commander,  Resources  and 

Management 
0-7/0-8    Director,  Development, 

Engineering  &  Acquisition 
O-B    Director,  Procurement  ft  Production 
0-7    Director,  Supply.  Maintenance  and 

Transportation 
0-7/0-8    Director,  Security  Assistance/ 

CDR,  USA  Security  Assistance  Center 
0-8    Comptroller 

0-8    Commanding  General,  US  Army  Tank- 
Automotive  Command,  Warren,  Michigan 
0-7    Deputy  Commanding  General  for 

Research  ft  Development,  US  Army  Tank- 
Automotive  Command,  Warren,  Michigan 
0-8    Commanding  General,  US  Army 

Aviation  Research  and  Development 

Command,  St.  Louis,  Missouri 
0-8    Commanding  General,  US  Army  Troop 

Support  and  Aviation  Materiel  Readiness 

Command,  St.  Louis,  Missouri 
0-7    Deputy  Commanding  General.  US 

Army  Troop  Support  and  Aviation  Materiel 

Readiness  (Command,  St.  Louis,  Missouri 
0-8    Commanding  General,  US  Army 

Annament  Munitions  ft  Chemical 

Command,  Rock  Island,  Illinois 
0-7    Deputy  Commanding  General  for 

Procurement  and  Readiness,  US  Army 

Armament  Munitions  &  Chemical 

Command,  Rock  Islandv  Illinois 
0-8    Commanding  General,  US  Army 

Armament  Research  and  Development 

Center.  Picatinny  Arsenal,  New  Jersey 
0-7    Commanding  General,  USA  Chemical 

Research  &  Development  Center,  Picatinny 

Arsenal,  New  Jersey 
0-7    Commanding  General,  US  Army 

Armament  Research  and  Development 

Center,  Picatinny  Arsenal,  New  Jersey 
0-«    Commander,  US  Army  Missile 

Command,  Redstone  Arsenal,  Alabama 
0-7    Deputy  Commanding  General  for 

Procurement  &  Readiness,  US  Army  Missile 

Command,  Redstone  Arsenal,  Alabama 
0-7    Deputy  Commanding  General  for 

Research  and  Development,  U.S.  Army 

Missile  Command,  Redstone  Arsenal, 

Alabama 
0-8    Commanding  General,  US  Army 

Communications  &  Electronics  Command 
0-7    Deputy  Commanding  General  for 

Procurement  and  Readiness,  US  Army 

Communications  &  Electronics  Command 
0-8    Commanding  General,  US  Army 

Electronics  Research  &  Development 

Command,  Adelphi,  Maryland 
0-8    Commanding  General,  US  Army  Test  & 

Evaluation  Command,  Aberdeen  Proving 

Ground,  Maryland 
0-7    Commanding  General,  White  Sands 

Missile  Range,  White  Sands,  New  Mexico 
0-7    Commanding  General,  US  Army  Depot 

System  Command,  Chambersburg, 

Pennsylvania 
0-8    Project  Manager,  M-1  Tank,  Warren, 

Michigan 
0-6    Project  Manager,  Patriot,  Redstone 

Arsenal,  Alabama 
0-7    Project  Manager.  Fighting  Vehicle 

Systems,  Warren,  Michigan 


0-7    Program  Manager,  Advanced  Attack 
Helicopter  Program.  St.  Louis,  Missouri 

0-7    Project  Manager,  Saudi  Arabian 
National  Guard  Modernization,  Saudi 
Arabia 

U.S.  Army  Communications  Conunand 

0-7    Commanding  General,  US  Army 
Communications  Systems  Agency,  Fort 
Monmouth,  New  Jersey 

Other  Commands 

0-8    Commander.  Military  Traffic 

Management  Command,  Washington,  D.C. 
0-8    Commanding  General,  US  Army 

Intelligence  and  Security  Command, 

Arlington,  Virginia 
0-8    Commanding  General,  US  Army 

Military  District  of  Washington,  D.C. 
0-8    Commanding  General,  US  Army 

Criminal  Investigation  Command,  Falls 

Church,  Virginia 
0-8    Commanding  General,  US  Army  Health 

Services  Command,  Fort  Sam  Houston, 

Texas 

MAJOR  OVERSEAS  COMMANDS 
US  Army,  Europe  and  Seventh  Army 
0-8    Chief  of  Staff 
0-8    Deputy  Chief  of  Staff.  Engineer 
SES    Assistant  Deputy  Chief  of  Staff, 

Engineer  (Engineering  &  Housing) 
0-8    Commanding  General,  US  Army 

Southern  European  Task  Force 

U.S.  Army  |apan/IX  Corps 

0-7/0-8    Chief  of  Staff 

Special  Activities 

Army  and  Air  Force  Exchange  Service 

0-8    Commander,  Army  and  Air  Force 
Exchange  Service,  Dallas,  TX 

AGENCY:  DEPARTMENT  OF  THE 
NAVY 

Positions: 

Office  of  the  Under  Secretary  of  the  Navy 

SES    Deputy  Under  Secretary  of  the  Navy 

(Policy) 
SES    Executive  Director,  President's  Foreign 

Intelligence  Advisory  Board 
SES    Deputy  Assistant  Secretary  of  the  Navy 

(Tactical  Programs) 

Office  of  the  Assistant  Secretary  of  the  Navy 
(Manpower  and  Reserve  Affairs 

SES    Deputy  Assistant  Secretary  of  the  Navy 

(Reserve  Affairs) 
SES    Deputy  Assistant  Secretary  of  the  Navy 

(Personnel  and  Families) 
SES    Director,  Civilian  Personnel  Policy/ 

Equal  Employment  Opportunity 
SES    Director.  Office  of  Civilian  Personnel 

Management 

Office  of  the  Assistant  Secretary  of  the  Navy 
(Shipbuilding  and  Logistics) 

SES    Executive  Director  for  Contracts  and 

Business  Management 
SES    Assistant  Deputy  Chief  of  Naval 

Material  for  Reliability  and  Engineering 
SES    Director,  Procurement  Control  and 

Clearance  Division 


\ 
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SES    DIraelor.OffioeafSHMHani 

DiMHl¥«m«ie  Bbm— «*  Wfeatkwi 
SES    DIraclarvfReMvnMmd  Policy 

EvahMtMn 
SES    Director,  Acquistion  Regulatiom 
SES    Special  Aasistant  to  the  Assistant 

Secretary  of  the  Navy  [Shipbuilding  and 

LogisHes) 
SES    Drnctar.  {nstrilations  and  FacAtties 
SES    Director  of  AcquisWon  for  Special 

Programs 
SES    Special  Assistant  for  Survivability 

Offioa  of  «h«  Aaaktaol  SKntaiy  «f  Hm  Navy 
(Reaeaidb.  BighwariBg  mmd  ayatmmaj         1 

SES    DASN  Command.  Control.  ' 

Communications,  Intelligeace  and  Space) 
SES    Director.  Acqniaitioa  Management, 

IntefMtkmal  Programs  and  Cong.  Sopport 
%S    Special  Assistant  for  Software 

AppMcBtioa  I 

SES    Principal  Deputy  Assistant  Secretary  of 

the  Nary  (Reaearch.  En^  and  Systems) 
SES    DepotyAsdstant  Secretary  of  the  Navy 

(Surface  Warfare) 
SES    Director.  Air  Warfare 

Office  of  the  Auditor  General  of  the  Navy 

SES    Auditor  General  of  the  Navy 

Office  of  Ike  GoBerd  Coonael 

SES    General  Counsel 

SES    Deputy  General  Counsel  (Logistics) 

SES    Principal  Deputy  General  Counsel 

U.S.  Marine  Corps 

SES    Fiscal  Director  of  the  Marine  Corps 
SES    Assistant  Deputy  Chief  of  Staff  for 

Installations  and  i^ogistics 
SES    Director.  Contracts  Division 

Office  of  Naval  Research 

SES    Director,  Acquisition 

Chief  of  Naval  Fi<v''*'""  and  Training 

SES    Principal  Advisor  for  Education  and 
Training/Deputy  CNET  for  Ed. 
Development  and  R&D 

Military  Sealifl  Conmand 

SES    Depaty  Commander 

Navy  Kegiooal  Data  Automation  Center 

SES    Technical  [Mrector 

Strategic  Systems  Program  Office 

SES    Director,  Plans  and  Program  Division 

Naval  Air  Systems  Command  HQ 

SES    Executive  Director  for  Procurement 

Management 
SES    Deputy  Commander.  Naval  Air 

Systems  Command 

|oint  Cruise  Missile  yregram  Office 

SES    Technical  Director,  Joint  Cruise 
Missiles  Program 

Naval  Facilities  Engineering  Command  HQ 
SES    Assistant  Commander  for  Contracts 
Naval  Sea  Syateass  CeoMMnd  HQ 
SES    Assistant  Depaty  Chief  of  Naval 

Material  (Logistics) 
SES    Assistant  Depaty  Commander  for 

Contracts 
SES    Deputy  Commander 
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Space  and  Naval  Wai«ai«  SsrttaM  Ceaunmd 

SES    Executive  Director.  Contracts 

SES    Director,  Office  of  Naval  Laboratories 

CNO 

0-7/0-8    Director.  Multilateral  Support 

Force,  Amphibious,  Mine  and  Advanced 

Naval  Vehicles  Ship*  Divisiaa  (OP-31) 
0-8*    Assistant  Deputy  CWef  of  Nerel 

Operations  (Logistics)  (OP-04B) 
0-7/0-8    Director.  Logietins  Plans  Division 

(OP-40) 
0-7/0-*    Director.  Material  Division  (OP- 

41)  (sc) 
0-7/0-8    Director,  Ships  Maintenance  and 

Modemixation  (OP-43) 
0-7/0-8    Director,  Shore  Activities 

Planning  and  Programming  Division  {OP- 

44)  (CEC) 

NAVABSYSCOM 

0-8    Vice  Conunander  (NAIR-Og) 
0-7/0-8    D^uty  Conunander  for  Plans  and 

Pro-ams  (NAIR-01) 
0-7    Assistant  Commander  for  Contracts 

(NAIR-a2) 
0-*    Assistant  Commander  for  Logistics  and 

Fleet  Support  (NAIR-04) 
0-8    Director.  Weapons  Mans  and 

Programming/ Assistant  Conunander  for 

Systems  aad  Eogiaeering  (NAIR-05) 
0-7    Assistant  Commander  £or  Test  and 

Evakution  (NAlR-4») 
0-7    Commander,  Naval  Aviation  Logistics 

Center 

NAVCOMFT 

0-7/0-8    Deputy  Comptroller  of  the  Na*y 

(NCB) 
0-7/0-8    Director  of  Budget  and  Reports/ 

Fiscal  Management  Reports  (NCB) 
0-7/0-8    Assistant  Comptroller,  Financial 

Management  Systems/Commander.  Navy 

Accounting  and  Finance  Center 


Space  and  Warfare  Systens  i 

0-8    Commander  (00) 

0-8    Vice  Commander  (09) 

0-8    Space  Program  Director  (PDW 106) 

0-7/0-8    Deputy  Commander  for 

Command.  Control  Communications  and 

Intelligence  Systems  and  Technology  (06) 
0-7/0-8    Director.  Warfare  Systems, 

Engineering  and  Architecture 
G-7/0-8    Deputy  Commander  for  Life  Cycle, 

Engineering  and  Platform  Integration  (08) 
0-7/0-B    Program  Manager,  Special 

Systems  (PDW-10&-5) 
0-7    Program  Director,  REWSON  System 

Project  (PDW-107) 

Designated  Project  Managers 

0-8    Director,  Strategic  Systems  Project 

Office  (NSP-00) 
0-7    Director,  Technical  Division,  Strategic 

Systems  Project  SSPO  (NSP-iO) 
0-7/0-8    Director,  joint  Crtiise  Missile 

Project  (JP  M-3) 
0-7/0-«    Program  Manager,  ASW  Systems 

Project  Office 
0-7    Project  Manager,  Saudi  Naval 

Expansion  Program  (PM-5) 
0-7    Project  Manager.  Theater  Nuclear 

Warfare  Project  Office  (PMr-23) 


Naval  Sea  tyslen 

0-8    Deputy  Commander  for  Plans  and 

Programming  Comptroller  (01) 
0-8    Vice  Commander  (09) 
O-7/Oa    Deputy  Commander  for 

Acquisition  and  Loj^ics  (90) 
0-7/0-8    Deputy  Commander  tor  Weapons 

and  Combat  Systems  (06] 
0-7jO-»    I¥oject  MaM«er.  AEGIS 

Shipbuilding  Project  (PMS-400) 
0-7/0-8    Deputy  Commander  for  Industrial 

and  FacUity  Management  pT) 
Or-7/0-6    Deputy  Commander  for 

Submarines  (92) 
0-7/0-8    Deputy  Commander  for  Ship 

Design  and  Engineering  (OS) 
0-7/OMI    Assistant  Deputy  Commander. 

Plans  and  Programming  Chief 
0-7    Assistant  Deputy  Commander  for 
Surface  Ships.  Logistics  and  Management 
(91A) 
0-7    Deputy  Commander  for  Surface  Ships 

(91) 
0-7    Deputy  Commander  for  Contracts  (92) 
0-7    Assistant  Deputy  Commander  for  ASW 

and  Underwater  Systems  (06U) 
0-7    'Assistant  Deputy  Commander  for 
AAW  and  Surface  Warfare  Systems  (06A) 

Supply  Systems  Commead 

0-8    Commander  and  Chief  of  Supply  Corps 

(NSUP-eO) 
0-7/0-8    Assistant  Commander,  Inventory 

and  Systems  Integrity  (NSUP-OOX) 
O-7/O-e    Vice  Commander  (NSUP-Og) 
0-7    Deputy  Commander,  Financial 

Management/Comptroller  (NSUP-Ol) 
0-7    'Deputy  Commander,  Fleet  Support, 

Corporate  Planning,  Logistics  and  Support 

(NSUP-OS) 

Supply  CMP«BiU^ 

0-8    Competition  Advocate  General  of  the 

Navy 
0-7/0-8    Commander,  Navy  Resale  and 

Services  Support  Office/Deputy 

Commander,  NAVSUPPSYSCOM  Navy 

Resale  and  Services  Support  Programs 
0-7/0-8    CO..  Navy  Aviation  Supply 

Office,  Philadelphia 
0-7/0-8    CO.,  Navy  Ships  Parts  Control 

Center.  Mechanicsburg,  PA 
0-7    Commander,  Defense  Fuel  St4>port 

Center,  Alexandria,  VA 

CEC  BillaU 

0-8    Commander/Chief  of  Civil  Engineers 

(NFAC-OO) 
0-7/0-8    Vice  Commander  {NFAC-09) 
0-7    Deputy  Commander  for  Planning. 

ADDU  to  OP-04E 
0-7/0-8    CO.,  Shore  Activity,  Atlantic 

Division:  ADDU:  ACOS.  FACENG  to 

CINCLANTFLT.  Area  Civil  Engineer 
O-7/O-e    CO,  Shore  Activity.  Paaik 

Division  ADDU:  FLT  Civil  Engineer 

CINCPACFLT 
0-7    CO.,  Shore  Activity,  Northern  Division, 

Philadelphie 
0-7    CO..  Shore  Activity.  Wsstem  Division. 

San  Bruno.  CA 

East  Coast 

0-8    Commander.  Naval 
Telecommunications  Command 


0-7/0-8    Commander,  Naval  Oceanography 

Command 
0-7/0-8    Vice  Commander,  Military  Sealift 

Command 
0-7    Supervisor  for  Shipbuilding, 

Conversion  and  Repair,  Newport  News 

Shipbuilding  and  Drydock  Co.,  Newport 

News,  VA 
0-7    Supervisor,  Shipbuilding,  Conversion 

and  Repair 
0-7    Deputy  Auditor  General,  Naval  Auditor 

Services  Command 
0-7    Commander,  Naval  Space  Command 

MEDCOM 

0-8    Commander 

0-7    Deputy  Commander,  Readiness  and 
Logistics 

AGENCY:  DEFENSE 
COMMUNICATIONS  AGENCY 

Positions: 

0-7    Director,  Defense  Communications 

System  Organization  (DCSO) 
0-7    Commander,  White  House 

Communications  Agency 
SES    Deputy  Director,  WWMCCS  ADP 

Technical  Support,  jDSSC 
SES    Comptroller,  DCA 
SES    Director,  Planning  &  Systems 

Integration  Center  (PSIC) 
0-8    Vice  Director,  Defense 

Communications  Agency 
SES    Deputy  Manager,  National 

Communications  System,  DCA 
SES    General  Counsel,  DCA 
SES    Deputy  Director,  Military  Satellite 

Communications  Systems,  PSI 
SES    Deputy  Director,  DCSO 
SES    Deputy  Director,  Switched  Network 

Engineer  Division,  DCEC 
SES    Director,  joint  Data  Systems  Support 

Center  (JDSSC) 
SES    Chief  Engineer  (DCA) 
SES    Chief  Regulatory  Counsel- 
Telecommunications 
SES    Deputy  Director,  Command  and 

Control  Systems  Organization 
SES    Assistant  Director  for  Program 

Development  and  Coordination,  PSIC 
SES    Program  Manager,  Defense  Switched 

Network 
SES    Director,  Defense  Communications 

Engineering  Center 
SES    Deputy  Director,  NMCS  ADP 

Directorate 
SES    Associate  Director  for  NMC/ 

WWMCCS  Engineering  Integration 
SES    Scientific  Advisor  for  Technology 

Assessment 
SES    Deputy  Director  for  DCS  Integration 
SES    Special  Assistant  to  the  Comptroller  for 

C3  Program  Assessment  and  Evaluation 
SES    Special  Assistant  to  the  Director,  PSIC 

for  Satellite  Communications  Systems 
SES    Special  Assistant  to  the  Director,  PSIC 

for  Strategic  and  Theater  Nuclear  Forces 

C3 
SES    Special  Assistant  to  the  Director,  PSIC 

for  NATO  and  International  C3 
SES    Deputy  WWMCCS  System  Engineer, 

Europe-EUCOM,  PSIC 
SES    Assistant  Manager  (Plans  and 

Programs),  NCS 
SES    Assistant  Deputy  Director  for 

Computer  Services.  JDSSC 


SES    Chief,  Interoperability  and  Standards 
Office,  DCEC 

AGENCY:  DEFENSE  CONTRACT 
AUDIT  AGENCY 

Positions: 

SES  Director 

SES  Deputy  Director 

SES  General  Counsel 

SES  Assistant  Director.  Operations  and 

Professional  Development 

SES  Assistant  Director.  Policy  and  Plans 

SES  Assistant  Director,  Resources 

SES  Director,  Field  Detachment 

SES  Regional  Director,  Atlanta 

SES  Regional  Director,  Boston 

SES  Regional  Director,  Chicago 

SES  Regional  Director,  Los  Angeles 

SES  Regional  Director,  Philadelphia 

SES  Regional  Director,  San  Francisco 

AGENCY:  DEFENSE  INTELLIGENCE 
AGENCY 

Positions: 

Civilian  Positions 

DISES    Executive  Director 

DISES    Deputy  Director  for  Resources  and 

Systems 
DISES    Assistant  Deputy  Director  for 

DODHS  Planning  and  Management 
DISES    Assistant  Deputy  Director  for  Plans 

and  Policy 
DISES    GDIP  Staff  Director 
DISES    Staff  Director,  hitelligence 

Communication  Architecture  Project  Office 
DISES    'Assistant  Deputy  Director  for 

Information  Systems 

Military  Positions 

0-8    Deputy  Director,  Defense  Intelligence 

Agency 
0-7    Deputy  Director  for  Operations,  Plans, 

and  Training 
0-8    'Deputy  Director  for  Foreign 

Intelligence 

AGENCY:  DEFENSE  INVESTIGATIVE 
SERVICE 

Positions: 

SES    Director 

SES    Deputy  Director  (Industrial  Security) 

SES    Deputy  Director  (Investigations) 

AGENCY:  DEFENSE  LOGISTICS 
AGENCY 

Positions: 

Headquarters 

0-«    Deputy  Director 

O-a    Deputy  Director,  (Acquisition 

Management) 
0-7    Executive  Director,  Supply  Operations 
O-7/0-8    Executive  Director,  Quality 

Assurance 
SES    Comptroller,  DLA 
SES    General  Counsel,  DLA 
SES    Executive  Director,  Technical  and 

Logistics  Services 
SES    Executive  Director,  Contracting 
SES    Deputy  Executive  Director,  Supply 

Operations 
SES    Executive  Director,  Contract 

Management 
SES    Deputy  General  Counsel,  DLA 


SES    Chief,  Logistics  Programs  Division, 

Directorate  of  Supply  Operations 
SES    Chief,  Contracts  Division,  Directorate 

of  Contracting 
SES    Assistant  Director,  Office  of 

Telecommunications  and  Information 

Systems 
SES    Deputy  Executive  Director,  Quality 

Assurance 
SES    Staff  Director,  Small  and 

Disadvantaged  Business  Utilization 
SES    Chief,  Accounting  and  Finance 

Division.  Office  of  Comptroller 
SES    Deputy  Comptroller.  Office  of 

Comptroller 
SES    Chief.  AIS  Development  and  Control 

Division,  Office  of  Telecommunications 

and  Information  Systems 
SES    Chief,  ADP  and  Telecommunications 

Technology  Division,  Office  of 

Telecommunications  and  information 

Systems 
0-7    Chief  of  Staff 
SES    Staff  Director,  Office  for  Contracting 

Integrity 

Field  Activities 

0-8    Commander,  Defense  Construction 

Supply  Center 
0-7    Commander,  Defense  Electronics 

Supply 
0-8    Commander,  Defense  Fuel  Supply 

Center 
0-7    Commander,  Defense  General  Supply 

Center 
0-7    Commander,  Defense  Industrial  Supply 

Center 
0-8    Commander,  Defense  Personnel 

Support  Center 
0-7    Commander,  Defense  Contracts 

Administration  Service  Region,  Los 

Angeles 
0-7    'Commander.  Defense  Contract 

Administration  Services  Region.  New  York 
0-7    'Commander,  Defense  Reutilization 

and  Marketing  Service 

AGENCY:  DEFENSE  MAPPING 
AGENCY 

Positions: 

SES    Deputy  Director,  Management  & 

Technology 
SES    Deputy  Director,  for  Programs, 

Production/Operations 
SES    Deputy  Director  for  Research  and 

Engineering 
SES    Comptroller 

0-8    Director,  Defense  Mapping  Agency 
0-7    Deputy  Director,  Defense  Mapping 

Agency 
0-7    Deputy  Director  for  Plans  and 

Requirements 
SES    Director  of  Personnel 
SES    Assistant  Deputy  Director  for 

Programming 
SES    Assistant  Deputy  Director  for 

Production  and  Distribution 
SES    Chief,  Advanced  Technology  Division 
SES    Director,  DMA  Special  Program  Office 

for  Exploitation  Modernization 
SES    Deputy  Director,  DMA  Special  Program 

Office  for  Exploitation  Modernization 
SES    Director,  DMA  Special  Production 

Program  Office 
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SES    Director.  DMA  Office  of 

Telecommmiications  Serrices 
SES*    General  Counsel 
SES*    Director  of  Acquisitioa 
SES*    Tecfanical  Director.  DMA  Aerospace 

Center  AC 
SES*    Technical  Director.  DMA, 

Hyifaogr^iliic/Topograpfaic  Center 
SES*    Deputy  Director.  Progranu. 

Production/Operstiona.  DMA 

Hydrograpliic  Topographic  Center 
SES*    AHiatant  Deputy  Director  fior  Plant 

and  RequiMmenU 
SES*    Deputy  Director  for  Progranu 

Production  and  Operations.  DMA 

Aeroapace  Center 

AGENCY:  DEFB45E  NUdJEAR 
AGENCY 

Positjona: 

AD    Deputy  Director,  Science  and 

Technology 
AD    Scientific  Assistant  to  the  Deputy 

Direclar,  Science  and  Technology 
AD    Assistant  to  the  Deputy  Director 

(Science  and  Technology)  for  Theoretical 

Research 
AD    AnistaBt  to  the  Deputy  Director 

(Science  and  Technology)  for  Experimental 

Resaftrch 
AD    Assistant  to  the  Deputy  Director 

(Scienoe  and  Technology)  for  Testing 
AD    Scientific  Adviser  to  the  Director. 

Aimed  Forces  Radiobiology  Research 

Institute 
0-8    Deputy  Director  (Operations  and 

Administration)  i 

0-7    Commander.  Field  Command  ' 

SES    Director,  Acquisition  Management 
SES    Comptroller 

AGENCY:  NATKWAL  SECURITY 
AGENCY 

Pon'tiong: 

Military  PocitioBS 

0-8    Assistant  Deputy  Director.  NSA 
0-7    Chief  of  the  Office  of  Support  to 
Military  Operations 

AGENCY:  DEPARTMENT  OF 
EDUCATION 

Posilions: 

Offica  of  the  Secietacy 

SES    OauMcior/CMefafStetrtBthe 

Secretary 
SES    Executive  Secretary  to  (Ik  Secretary 

Deputy  Uadar  Secntary  for  Management 

SES    Comptroller 

%S    AdaiiBistralor  ler  Management 

Services 
SES*    Director.  Information  Technology 

Services 

Deputy  Uadar  Sacnlaiy  for 


SE&    DiMCtor  oTBudirt  Services 

SES    Director  of  Flanaii^  and  Evaluation 

SES*    Director  of  Public  Affairs 


Dapolir 
lataiv 


Afiain 
SES*    Chairperson.  Education  Appeal  Board 


Asristant  Secretary  for  Legisktioa 

SES    Deputy  Assistant  Secretary  for 
Legislatien 

General  Counsel 

SES    Deputy  General  Counsel  for 

Departmental  Services 
SES    Deputy  General  Counsel  for 

Regulations  and  Legislation 
SES    Asaociale  General  Counsel  for 

Programs 

Inspector  Geaaral 

SES    Assistant  Inspector  General  for 

Investigation 
SES    Assistant  Inspector  General  for  Policy. 

Planning  and  Management 
SES    Assistant  Inspector  General  for  Aucfit 

Office  for  Civil  Rights  (OpentiaiH) 

SES    Deputy  Assistant  Secretary  for  Civil 

Rights  (Operations) 
SES    Deputy  Assistant  Secretary  for  Policy 

and  Enforcement 

Office  of  Bilingual  Education  sad  Miaartty 
Language  Affairs 

SES    Director.  Office  of  Bilingual  Educatioa 
and  Minority  Languages  Affairs 

Office  of  Spadal  Education  and 

Rehabilitative  Serwcas 

SES    Deputy  Assistant  Secretary 

SES    Deputy  Director.  Natjooal  Institule  of 

Handicapped  Research 
SES    Director.  Office  of  Special  Education 

Programs 

Office  of  Postsecondary  Education 

SES    Deputy  Assistant  Secretary  for  Student 

Financial  Assistance 
SES    Deputy  Assistant  Secretary  for  TO^r 

Education  Programs 

Office  of  Vocational  and  Achdt  Education 

SES  Deputy  Assistant  Secretary  for 
Vocational  and  Adult  Education 

SES  Director  of  Policy  Analysis  and 
Legislation 

Office  of  Elementary  and  Secondary 

Education 

SES    Deputy  Assistant  Secretary  for 

Programs  and  Administration 
SES    Deputy  Assistant  Secretary  for 

Dissemination  and  Special  Initiatives 

Office  of  Education  Research  k  ImproveBBent 

SES  Deputy  Assistant  Secretary  for 
Educational  Research  and  Improvement 

SES  Director.  Center  for  Education 
Statistics 

AGENCY:  DEPARTMENT  OF  ENERGY 

Positions: 

Office  of  the  Secntary 

SES*    Special  Assistant  to  the  Secretary 

SES    Executive  Asststant  to  the  Deputy 

Secretary 
SES    Special  Assistant  to  the  Secrataty  for 

Programs  and  Policies 
SES    Special  Assistant  to  the  SecrHary  for 

Outreach  Programs 
SES    Manager.  Albuquerque  Operations 

Office 


SES    Deputy  Manager,  Albuquerque 

Operations  Office 
SES    Manager.  Chicago  Operations  Office 
SES    Deputy  Manager,  Chicago  Operations 

Office 
SES    Manager.  Idaho  Operations  Office 
SES    Deputy  Manager,  Idaho  Operations 

Office 
SES    Manager.  Nevada  Operations  Office 
SES    Deputy  Manager,  Nevada  Operations 

Office 
SES    Manager.  Oak  Ridge  Operations  Office 
SES    Deputy  Manager,  Oak  Ridge 

Operations  Office 
SES    Manager,  Richland  Operations  Office 
SES    Dqjwty  Manager.  Richland  Operations , 

Office 
SES    Executive  Assistant  to  the  Under 

Secretary 
SES    Executive  Assistant  to  die  Secretary 
SES*    Special  Assistant  to  the  Under 

Secretary  (Field  Operations) 
SES*    Special  Assistant  to  the  Under 
Secretary  (Nuclear  Energy  and  Emergency 
Preparedness) 
SES*    Department  Liaison  to  the  National 

Critical  Materials  Cornidl 
SES*    Special  Assistant  to  the  Under 

Secretary  (Defense  f>rogram8) 
SES    Special  Assistant  to  the  Secretary  for 

Nuclear  Reactor  Safety 
SES    Manager.  Savannah  River  Operations 

Office 
SES    Manager.  San  Francisco  Operations 

Office 
SES    Deputy  Manager.  San  Francisco 

Operations  Office 
SES    Deputy  Manager,  Savannah  River 
Operations  Office 

Office  of  the  Inspectar  Canard 

SES*    Associate  Inspector  General 

SES    Assistant  Inspector  General  for  Audits 

SES    Assistant  Inspector  General  for 

Inspections 
SES    Assistant  Inspector  General  for 

Investigations 

Office  of  the  General  Counsel 

SES    Deputy  General  Counsel 

SES    Deputy  General  Coimsel  for  Legislation 

and  Regulations 
SES*    Deputy  General  Counsel  for  Litigation 
SES    Deputy  General  Counsel  for  Programs 
SES    Deputy  General  Counsel  for  Legal 

Services 

Economic  Kagidatory  Adaiinislratioa 

SES    Deputy  Administrator  for  Enforcement 

SES    Special  Counsel 

SES    Deputy  Special  Counsel  Office  of 

Special  Counsel 
SES    SoUdtoT 
^S*    Director,  Office  of  Enforcement 

Programs 
SES    Dhector,  Office  of  Fuels  Programs 
SES    Deputy  Director,  Office  of  Fuels 

Programs 

Energy  hifbtmalion  AAniniitratiiwi 

SES    Deputy  Administrator,  Energy 

Information  Administration 
SES    Director,  Office  of  Oil  and  Gas 
SES    Director,  Office  of  Energy  Markets  and 

End  Use 
SES    Director,  Office  of  Statistical  Standards 
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SES*    Director,  Office  of  CoaL  Nuclear, 
Electric  and  Alternative  Fuels 

Assistant  Secretary  for  Conservation  and 
Renewable  fiaargy 

SES    Principal  Deputy  Asststant  Secretary 

for  Conservation  and  Renewable  Energy 
SES    Administrator,  Alaska  Power 

Aaminiairation 
SES    Administrator,  Bonneville  Power 

Administration 
SES    Assistant  Administrator  for 

En^neering  and  Construotion,  BonneviUe 

Power  Administration 
SES    Assistant  Administrator  for  Power 

Management  BonneviUe  Power 

Administration 
SES    IJeputy  Administrator,  Bonneville 

Power  Administration 
SES    Assistant  Administrator  for 

Conservation.  BonneviUe  Power 

Administration 
SES    Administrator,  Southeastern  Power 

Administration 
AD-S40    Administrator,  Seothwestera  Power 

Admiaistratian 
SES    Deputy  Administrator,  Southwestern 

Power  Administration 
SES    Administrator,  Western  Area  Power 

Administration 
SES    Deputy  Administrator,  Western  Area 

Power  Admtniatration 
SES    Deputy  Assistant  Secrataiy  for 

Conservation 
SES    Deputy  Assistant  Secretary  for 

RenewaMe  Energy 

Assistant  Sacretaiy  for  Environmant,  Safety 
and  Health 

SES'    Principal  Deputy  Assistant  Secretary 
SES    Director,  Office  of  Environmental 

Guidance  and  Coaylianoa.  Deputy 

Assistant  Secretary  lor  Environinent 
SES*    Deputy  Assistant  Secretary  for  Safety. 

Health  and  Quality  Assurance 
SES    Dqnity  AssisUot  Secretary  for 

Environment 

Assistant  Secretary  for  Defease  Progranu 

SES*    Executive  Assistant 

SES    Principal  Deputy  Assistant  Secretary 

for  Defense  Programs 
SES    Deputy  Assistant  Secretary  for  Security 

AfTaira 
SES    Deputy  Director.  Office  of  liGlitary 

Applications.  Deputy  Assistant  Secretary 

for  MiUtary  Applications 
SES    Deputy  Dvectob  Office  of  Inertial 

Fusioa 
SES    Director,  Office  of  InertMl  Fusion 
SES    Director.  Office  of  international 

Security  Affairs 
SES    Deputy  Director,  Office  of  Intematiaoal 

Security  AHain 
SES    Director.  Office  of  Classification 
SES*    Director,  Politico-Military  Security 

Affain  Division.  Office  t>f  Intemationd 

Security  Affairs 
SES    Deputy  Direotor,  Office  of 

Classification 
SES    Deputy  Director,  Office  of  Safeguards 

and  Securities 
SES    Director,  Office  of  Safeguards  and 

Securities 
SES    Director.  Office  of  Nuclear  Materials 

Production,  Deputy  Assistant  Secretary  for 

Nuclear  Materials  Production 


SES    Deputy  Director,  Office  of  Nuclear 
Materials  Production,  Deputy  Assistant 
Secretary  for  Nuclear  Materials  Production 

SES    Deputy  Assistant  Secretary  for  Nuclear 
Materids 

SES    Director,  Office  of  Defense  Waste  and 
By-products  Management,  Deputy 
AdMistant  Secretary  for  Nuclear  Materials 

SES    Deputy  Director,  Office  of  Defense 
Waste  and  Transportation  Management 
Deputy  Assistant  Secretaiy  for  Nuclear 
Materials 

SES    Deputy  Assistant  Secretary  for 
intelligence 

0-8    Deputy  Assistant  Secretaiy  for  Military 
Applications/Director  of  Military 
Applications 

Assistant  Secrataty  for  Interaational  Affairs 
and  Energy  Emergandas 

SES    Prindpal  Deputy  Assistant  Secretary 

for  inteinational  Affairs 
SES    Deputy  Assistant  Secretary  for  Energy 

Bmergendes 
SES*    Deputy  Assistant  Secretary  for 

International  Affairs 

Office  of  Energy  Researdi 

SES    Deputy  Director,  Office  of  Energy 

Research 
SES    Associate  Dhvctor,  Office  of  HeaMi 

aiui  EnvironmeBtid  Research 
SES    Deputy  Assodate  Director,  Office  of 

Hedth  and  Bnviroaawatal  Sesearch 
SES    Associate  Director.  Office  of  Fttdon 

Energy 
SES    Dqnity  Assodate  Director,  Office  of 

Fusion  Energy 
SES    Director.  Office  of  Field  Operations 

Management 
SES    Diracter,  Office  of  ftograa  Analysis 
SES    Associate  Director,  Office  of  Basic 

Snergy  Sciences 
SES    Deputy  Assodate  Diredor  for  Basic 

Energy  Sdences.  Office  af  Basic  Energy 

Sciences 
SES    Associate  Director  0f  High  Energy  and 

Nudear  Physics 

As^tant  Secretary  for  Fos^  Energy 
SES    Prindpal  Deputy  Assistant  Secrataty 

for  Foasil  Energy 
SES    Deputy  Assistant  Secretaiy  far 

Strategic  Petroleum  Reserve 
SES    Deputy  Assistant  Secretmy  for 

Management  Planning  and  Technicai 

Coordination 
SES    Deputy  Assistant  Secretary  for  Coal 

Utilization.  Advanced  Conversions  and 

Gasification 
SES    Deputy  Assistant  Secretary  for  OA, 

Shale  and  Coal  Liquids 
SES*    Deputy  Assistant  Secretary  for  Clean 

CoaL  Combustioa  and  Conversion  Systenu 
SES*    Deputy  Assistant  Secretary  for 

Advanced  Pud  Technotagy  and  Extraction 

and  Environmental  Ccmtcol 
SES*    Deputy  Asststant  Secretary  for  Coal 

Technology 

Assistant  Secretaiy  lor  Nudaar  Eneisy 

SES*    Associate  Depaty  Assistaat  Secretary 

for  Reactor  Deployment 
SES    Prindpal  Deputy  Assistant  Secretary 

for  Nudear  Energy 


SES    Deputy  Director  for  Naval  Reactors, 

Deputy  Assistant  Secretary  for  Naval 

Reactors 
SES*    Deputy  Assistant  Secretary  for 

Reactor  Systems,  Development  and 

Technology 
SES    Deputy  Assistant  Secretary  for 

Uranium  Enrichment 
0-8*    Deputy  Assistant  Secretary  for  Naval 

Reactors 
SES    Deputy  Assistant  Secretary  for  Breeder 

Reactor  Programs 

AssistaiA  Seoetary,  Management  and 
Administration 

SES*    Deputy  Assistant  Secretary  for 

Management  and  Administration 
SES    Director.  Office  of  Equal  Opportunity 
SES    Deputy  Director,  Office  of  Equal 

Opportunity 
SES    Deputy  Director,  Office  of 

Administrative  Services 
SES    Director  of  Administration 
SES    Deputy  Director  of  Administration 
SES    Director,  Office  of  Personnel 
SES    Diredor,  Office  of  Organization  and 

Management  Systems 
SES    Deputy  Director,  Office  of  Organization 

and  Management  Systems 
SES    Deputy  Director  of  Project  and 

Facilities  Maneigement 
SES    Diredor,  Office  of  Projed  and  Facihties 

Management 
SES    Diredoc  Office  of  Administrative 
-  Services 

SES    Director,  Office  of  ADP  Management 
SES    Deputy  Director.  Office  of  AS» 

Managenent 
SES*    Director,  Office  of  Oiganization  and 

Management  Systeau,  Directorate  of 

Administration 
SES    Director,  Office  of  Computer  Services 

and  TelecsnuBunications  Management 
SES    Deputy  Director.  Office  of  Computer 

Services  andTelecomnninications 

Management 
SES    Director,  Office  of  Industrial  Relations 
SES    Director,  Office  of  Small  end 

Disadvantaged  Business  Utilization 
SES    Director,  Office  of  Policy 
SES    Assistant  Controller,  Budget  Policy  and 

CompUance 
SES    Assistant  ControUer,  Financial  Systems 

and  Accounting 
SES    Director,  Gffice  of  Procurement 

Support 
SES    Director,  Office  of  Procurement 

Review,  Office  of  Procurement  Review 
SES    Director,  Office  of  Procurement 

Operations 
SES    Deputy  Director,  Office  of  Procurement 

Operations 
SES    ControUer 
SSES*    Deputy  Controller 
SES    Director.  Office  of  Budget 
SES    Deputy  Director,  Office  of  Budget 
SES    Oirector.  Procurement  and  Contrad 

Management 
SES    Deputy  Diredor,  Procurement  and 

Contract  Management 

Aasi^aHt  Sacfeta^,  Cengraasiana^ 
Intocgovemmental  and  PuUic  Affoirs 

SES    Deputy  Assistant  Secretaiy  for  House 
Liaison 
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SES  Principal  Deputy  Assistant  Secretary 
for  Congressional,  Intergovernmental  and 
Public  Affairs 

SES*    Deputy  Assistant  Secretary  for  Senate 
Liaison 


Office  of  Hearings  and  Appeals 
SES*    Director.  Office  of  Hearings  and 
Appeals 

Board  oi  Contract  Appeals 

GM-18*    Chairman.  Board  of  Contract 
Appeals 

OfTice  of  Civilian  Radioactive  Waste 

Management 

SES*     Associate  Director  for  Geologic 

Repositories.  Ofrice  of  Geologic 

Repositories 
SES*    Associate  Director  for  Storage  and 

Transportation  Systems.  Office  of  Storage 

and  Transportation  Systems 

Office  of  Policy,  Planning  and  Analysis 
SES'    Director.  Office  of  Planning  and 
Analysis 

AGENCY:  DEPARTMENT  OF  HEALTH 
AND  HUMAN  SERVICES 

Positions: 

OfTice  of  the  Secretary 

Immediate  Office  of  the  Secretary 

SES    Chief  of  Staff 

SES    Executive  Assistant  to  the  Secretary 

SES    Executive  Secretary 

SES    Deputy  Executive  Secretary  to  the 

Department 
SES    Executive  Administrative  Assistant 
SES    Senior  Advisor  to  the  Secretary 
SES*    Senior  Special  Assistant  to  the    i 

Secretary  I 

SES    Special  Assistant  to  the  Secretary  (4) 

Immediate  Office  of  the  Under  Secretary 

SES 

SES 

SES* 

SES 

SES 

SES 

SES 

SES 

SES 

SES 

SES 

SES 

SES 

SES 


Counselor  to  the  Under  Secretary 
Deputy  Under  Secretary 
Director  for  Intergovernmental  Affairs 
Regional  Director — Region  I 
Regional  Director — Region  II 
Regional  Director — Region  III 
Regional  Director — Region  IV 
Regional  Director — Region  V 
Regional  Director — Region  VI 
Regional  Director — Region  VII 
Regional  Director — Region  VIII 
Regional  Director — Region  IX 
Regional  Director — Region  X 
Chairman.  Departmental  Grant 
Appeals  Board 

Office  of  Planning  and  Evaluation 

SES    Assistant  Secretary  for  Planning  and 

Evaluation 
SES    Principal  Deputy  Assistant  Secretary 

for  Planning  and  Evaluation 
SES    Deputy  Assistant  Secretary  for  Income 

Security  Policy 
SES    Deputy  Assistant  Secretary  for  Health 

Policy 
SES    Deputy  Assistant  Secretary  for    i 

Program  Systems  | 

SES    Deputy  Assistant  Secretary  for  Social 

Services  Policy 
SES    Deputy  Assistant  Secretary  for 

Evaluation  and  Technical  Analysis 


Offica  of  Inspector  General 

SES    Assistant  Inspector  General  for  Audit 
SES    Senior  Assistant  Inspector  General  foj 

Auditing  and  Systems 
SES    Assistant  Inspector  General  for 

Investigations 
SES    Deputy  Assistant  Inspector  General 

Criminal  Investigations  Division,  Office  of 

Investigations 
SES*    Assistant  Inspector  General  for 

Analysis  and  Inspections 
SES*     Deputy  Assistant  Inspector  General 

for  Health  Care  Financing  Audits 
SES*     Deputy  Assistant  Inspector  General 

for  Grants.  Internal  Systems,  and  EDP 

Audits 
SES*    Deputy  Assistant  Inspector  General 

for  Analysis  and  Inspections 
SES*    Deputy  Assistant  Inspector  General 

for  Social  Security  Audits 
SES*     Deputy  Assistant  Inspector  General 

for  Audit,  Management,  Operations  and 

Evaluation 
SES    Deputy  Assistant  Inspector  General, 

Civil  Fraud  Division,  Office  of 

Investigations 
SES    Deputy  Assistant  Inspector  General, 

Headquarters  Operations  Division,  OfTice 

of  Investigations 

Office  of  Management  and  Budget 

SES    Assistant  Secretary  for  Management 

and  Budget 
SES*     Principal  Deputy  Assistant  Secretary 

for  Management  and  Budget 
SES    Deputy  Assistant  Secretary  for  Budget 
SES    Deputy  Assistant  Secretary  for  Finance 
SES    Deputy  Assistant  Secretary, 

Management  Analysis  and  Systems 
SES    Deputy  Assistant  Secretary, 

Procurement,  Assistance  and  Logistics 
SES    Director,  Division  of  Human  Services 

Budget  Analysis,  Office  of  Budget,  Office  of 

Management  and  Budget 
SES    Director,  Division  of  Welfare  Budget 

Analysis,  Office  of  Budget,  Office  of 

Management  and  Budget 
SES    Director,  Office  of  Procurement  and 

Assistance  Financial  Management,  Office 

of  Procurement.  Assistance  and  Logistics. 

Office  of  Management  and  Budget 
SES*    Director.  Office  of  Facilities  and 

Management  Services.  Office  of 

Management  and  Budget 
SES    Project  Manager,  Uniform  Financial/ 

Administrative  Systems,  Office  of 

Management  and  Budget 
SES    Director,  Office  of  Computer  and 

Information  Systems,  Office  of 

Management  Analysis  and  Systems.  Office 

of  Management  and  Budget 

Legislation 

SES    Deputy  Assistant  Secretary  for 

Legislation 
SES    Deputy  Assistant  Secretary  for 

Legislation  (Health] 
SES    Deputy  Assistant  Secretary  for 

Legislation  (Human  Services) 
SES    Director  of  Program  Coordination 
SES    Deputy  Assistant  Secretary  for 

Legislation  (Special  Projects) 
SES    Deputy  Assistant  Secretary  for 

Legislation  (Congressional  Liaison) 


Office  for  Civil  Rights 

SES    Special  Assistant  to  the  Secretary  for 

Civil  Rights,  Director,  Office  for  Civil 

Rights 
SES    Deputy  Director  for  Program 

Operations,  OCR 
SES    Associate  Deputy  Director  for  Program 

Operations,  OCR 
SES    Deputy  Director  for  Management  and 

Policy,  OCR 

Office  for  Personnel  Administration 

SES    Assistant  Secretary  for  Personnel 

Administration 
SES    Deputy  Assistant  Secretary,  Personnel 

Office  of  Public  Affairs 

SES    Deputy  Assistant  Secretary  for  Public 

Affairs 
SES    Deputy  Assistant  Secretary  for  News 

Office  of  the  General  Counsel 

SES    Principal  Deputy  General  Counsel 
SES    Deputy  General  Counsel 
SES    Deputy  General  Counsel,  Legal  Counsel 
SES    Associate  General  Counsel,  Legislation 

Division 
SES    Associate  General  Counsel,  Public 

Health  Division 
SES    Associate  General  Counsel,  Social 

Security 
SES    Associate  General  Counsel,  Food  and 

Drug  Administration 
SES    Associate  General  Counsel,  Health 

Care  Financing 
SES    Associate  General  Counsel,  Civil 

Rights  Division 
SES    Associate  General  Counsel,  Business 

and  Administrative  Law  Division 
SES    Associate  General  Counsel,  Inspector 

General  Division 
SES*    Associate  General  Counsel,  Family 

Support  and  Human  Development  Division 

Office  of  Consumer  Affairs 

SES    Deputy  Director,  Office  of  Consumer 

Affairs 
SES    Director,  Office  of  Consumer  Affairs 

Office  of  Human  Development  Services 
SES    Deputy  Commission,  Administration  on 

Aging 
SES    Deputy  Assistant  Secretary,  Human 

Development  Services 
GS-18    Commissioner,  Administration  for 

Children,  Youth  and  Families 
SES    Deputy  Commissioner,  Administration 

for  Children,  Youth  and  Families 
SES    Commissioner,  Administration  for 

Native  Americans 
SES    Commissioner.  Administration  on 

Developmental  Disabilities 
SES    Director.  Office  of  Management 

Services 
SES*    Director.  Office  of  Policy.  Planning 

and  Legislation 
SES    Associate  Commissioner,  Office  of 

State  and  Tribal  Programs 
SES*    Deputy  Director,  Office  of  Policy. 

Planning  and  Legislation 
SES    Associate  Commissioner, 

Administration  for  Children,  Youth  and 

Families 
SES    Associate  Commissioner,  Office  of 

Program  Operations,  Administration  on 

Aging 


HeaMiCm 


1^  ifc  ilii  ■'     '* 


SES    Deputy  iMniinis(rator,TIeaHh  Care 

Financing  AdministraHien 
SES*    Executive  Aaaooiate  Administrator 
SES    Director,  Sunau  «f ■Prograni  Operations 
SES*    Oifector,  Office  of  Prepaid  Heahh 

Care 
SES    Director,  Health  Standards  and  Quality 

Bureau 
SES    Director,  Office  of  Management  and 

Budget 
SES    Oirectoc,  Office  of  Research  and 

Demonstrations 
SES    Associate  Administrator  for 

Management  and  Support  Services 
SES    Associate  Administrator  for  Program 

Development 
SES    Associate  Administrator  for 

QperatioDS 
SES    Deputy  Associate  Administa-ator  for 

Operations  (Field) 
SES    Associate  Administrator  for  External 

Affairs 
SES    Director,  Office  of  Executive 

Operations 
SES    Regional  Administrator,  Region  I 
SES    Regional  Administrator,  Region  U 
SES    Regional  Administrator,  Region  III 
SES    Regional  Administrator,  Region  IV 
SES    Regional  Administrator,  Region  V 
SES    Regional  Administrator,  Region  VI 
SES    Regional  Administrator.  Region  VII 
SES    Regional  Administrator,  Region  VIII 
SES    Regional  Administrator,  Region  IX 
SES    Regional  Administrator,  Region  X 
SES    Director,  Bureau  of  Eligibility 

Reimbursement  and  Coverage 
SES    Director,  Bureau  of  Quality  Control 
SES    Director.  Office  of  Legislation  and 

Policy 
SES    Director.  Bureau  of  Data  Management 

and  Strategy 
SES    Chief  Actuary,  Office  of  the  Actuary 

Public  Health  Service 

Office  of  the  AssisUnI  Secretary  for  Health 

SES    Deputy  Assistant  Secretary,  Health 

Operations 
SES    Deputy  Assistant  Secretary.  Planning 

and  Evaluation 
SES    Deputy  Assistant  Secretary,  Population 

Affairs 
SES/0-7/0-8I-X    Regional  Health 

Administrators — Regioru 
SES    Executive  Director.  President's  Council 

on  Physical  Fitness  and  Sports 
SES    Director.  National  Center  for  Health 

Statistics 
SES    Deputy  Director,  National  Center  for 

Health  Statistics 
SES    Director,  National  Center  for  Health 

Services  Research  and  Health  Care 

Technology  Assessments 
0-8    Deputy  Surgeon  General  and  Chief 

Nurse  Officer.  Public  Health  Service 
SES    Director.  Office  of  International  Health 
0-7    Deputy  Director,  Office  of  International 

Health 
0-8    Senior  Advisor  for  Environmental 

Affairs 
0-7    Deputy  Assistant  Secretary  for  Health 

for  Disease  Pervention  and  Health 

Promotion 
SES*    Deputy  Assistant  Secretary  for  Health 

(Communica  tions) 


Cantar  tor  DImm>  OmUuI 

0-8    DiRctor.  Centers  for  Disease  Control 
O-A    Deputy  Qireotor,  Centers  for  Disease 

Control 
SES    Assistant  Director  for  International 

Health 
SES    Director.  Office  of  Program  Support. 

Centers  for  Disease  Control 
0-7    Program  Manager,  Expanded  Program 

on  Immunization.  World  Health 

Organization.  International  Health  Program 

Office 
SES    Director.  Clinical  Chemistry  Division. 

Center  for  Environmental  Health 
SES    Assistant  to  Director,  Center  for 

Environmental  Health 
SES    Director,  Center  for  Infectious  Diseases 
SES    Assistant  Director  for  Management 

CDC 
SES    Special  Assistant  for  Policy 

Development,  CDC 
SES    Assistant  Director  for  Laboratory 

Science,  Center  for  Infectious  Diseases 
SES    Director,  Center  for  Professional 

Development  and  Training 
SES    Director,  Center  for  Health  Promotion 

and  Education 
0-8    Director,  National  Institute  for 

Occupational  Safety  and  Health 
SES    Associate  Administrator,  Agency  Tor 

Toxic  Substances  and  Disease  Registry 
SES    Deputy  Director,  Center  for  Preventive 

Services 
SES    Director.  Division  of  Viral  Diseases 
0-7    Assistant  Director,  Washington  Office 
SES    Deputy  Director.  National  Institute  fbr 

Occupational  Safety  and  Health 

Health  Resources  and  Services 
Administrafion 

0-8    Administrator.  Health  Resources  and 

Services  Administration 
SES    Deputy  Administrator 
0-8    Director.  Bureau  of  Health  Care 

Delivery  and  Assistance 
SES    Deputy  Director,  Bureau  of  Health  Care 

Delivery  and  Assistance 
SES    Deputy  Director,  Bureau  of  Healtfi 

Professions 
0-8    Director,  Indian  Health  Service 
SES    Deputy  Director,  Indian  Health  Service 
0-8    Director.  Bureau  of  Health 

Maintenance  Organizations  and  Resources 

Development 
SES    Deputy  Director.  Bureau  of  Health 

Maintenance  Organizations  and  Resources 

Development 

Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration 

SES    Deputy  Administrator,  ADAMHA 
SES    Associate  Administrator  for 

Extramural  Programs,  ADAMHA 
SES    Associate  Administrator  for  Plarming. 

Policy  Analysis  and  Legislatioa  ADAMHA 
SES    Director,  National  Institute  of  Alcohol 

Abuse  and  Alcoholism 
SES    Deputy  Director,  National  Institute  on 

Alcohol  Abuse  and  Alcoholism 
SES    Director,  National  bistitute  of  Mental 

Health 
SES    Deputy  Director,  National  Institute  of 

Mental  Health 
SES    Director,  National  Institute  on  Drug 

Abuse 


SES    Deputy  Director.  National  Institute  on 
Drug  Abuse 

National  Institutes  of  Health 

O-e    EHrector.  NIH 

SES    Deputy  Director,  NIH 

SES    Deputy  Director  for  Intramural 

Research 
SES    Deputy  Director  for  Extramural 

Research  and  Training 
SES    Associate  Director  for  Program 

Planning  and  Evaluation 
SES    Associate  Director  for  Administration 
SES    Associate  Director  for  Communications 
SES    Associate  Director  for  Research 

Services 
SES    Associate  Director  for  Clinical  Care. 

NIH  and  Director  of  Clinical  Center 
SES    Associate  Director  for  Intramural 

Affairs 
SES    Associate  Director  for  Extramural 

Affairs 
SES    Associate  Director  for  Medical 

Applications  of  Research 
0-7    Associate  Director  for  International 

Research  and  Director.  Fogarty 

International  Center 
SES    Director,  Division  of  Computer 

Research  and  Technology 
SES    Director,  Division  of  Research  Srants 
SES    Deputy  Director.  Division  of  Research 

Grants 
SES    Deputy  Director.  National  Cancer 

Institute 
SES    Director.  Division  of  Research 

Resources 
SES    Deputy  Director,  Division  of  Research 

Resources 
SES    Director,  Division  of  Research  Services 
SES    Director,  National  Eye  Institute 
SES    Deputy  Director.  National  Eye  Institute 
SES    Director.  National  Heart,  Lung,  and 

Blood  Institute 
0-7    Deputy  Director,  National  Heart  Lung. 

and  Blood  Institute 
0-8    Director,  National  Institute  of  Allergy 

and  Infectious  Diseases 
SES    Deputy  Director,  National  Institute  of 

Allergy  and  Infectious  Diseases 
0-7    Director.  National  Institute  of  Arthritis 

and  Musculoskelatal  and  Skin  Diseases 
0-7    Director.  National  Institute  on  Aging 
SES    Deputy  Director,  National  Institute  on 

Aging 
SES    Director.  National  Institute  of  Child 

Health  and  Human  Development 
SES    Deputy  Director.  National  Institute  of 

Child  Health  and  Human  Development 
SES    Director.  National  Institute  of  Dental 

Research 
0-8    Director,  National  Institute  of 

Environmental  Health  Sciences 
SES    Deputy  Director.  National  Institute  of 

Environmental  Health  Sciences 
SES    Director,  National  Institute  of  General 

Medical  Sciences 
0-8    Director,  National  Institute  of 

Neurological  and  Communicative  Disorders 

and  Stroke 
SES    Deputy  Director,  National  Institute  of 

Neurological  and  Communicative  Disorders 

and  Stroke 
SES    Director,  National  Library  of  Medicine 
SES    Deputy  Director,  National  Library  of 

Medicine 
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Food  and  Drug  Administration 

0-8    Commissioner  of  Food  and  Drugs 

SES    Deputy  Commissioner  for  Food  and 

Drugs 
SES    Associate  Commissioner  for  Consumer 

Affairs 
SES    Associate  Commissioner  for  Health 

Affairs 
SES    Associate  Commissioner  for  Planning 

and  Evaluation 
SES    Associate  Commissioner  for  Science 
SES    Director,  Parklawn  Computer  Center 
SES    Director.  Orphan  Products 

Development 
SES    Associate  Commissioner  for  Public 

Affairs 
SES    Special  Assistant  to  the  Conunissioners 

for  Program  Policy 
SES    Associate  Commissioner  for  Legislative 

Affairs 
SES    Associate  Commissioner  for 

Management  and  Operations 
Center  for  Food  Safety  and  Applied  Nutrition 
SES    Director,  Center  for  Food  Safety  and 

Applied  Nutrition 
SES    Deputy  Director.  Center,  for  Food 

Safety  and  Applied  Nutrition 
SES    Associate  Director  for  Toxicological 

Sciences 
SES    Director,  Division  of  Toxicology 
SES    Associate  Director  for  Laboratory 

Investigations 
SES    Director.  Division  of  Chemistry  an(^ 
Physics  I 

SES    Director,  Division  of  Microbiology 
SES    Director,  OfHce  of  Compliance 
SES    Director,  Office  of  Physical  Sciences 
SES    Deputy  Director.  Office  of  Physical 

Sciences 
SES    Director,  Division  of  Food  Technology 
SES    Director  of  Mathematics 
SES    Director,  Division  of  Food  and  Color 

Additives 
SES    Director,  Division  of  Chemical 

Technology 
SES    Associate  Director  for  Nutrition  and 

Food  Sciences 
SES    Director,  Division  of  Regulatory 

Guidance 
SES    Director,  Office  of  Management 
SES    Deputy  Associate  Director  for  Nutrition 

and  Food  Sciences 
SES    Director.  Division  of  Nutrition 

Center  for  Drugs  and  Biologies 

0-8    Director,  Center  for  Drugs  and 

Biologies 
SES    Deputy  Director,  Center  for  Drugs  and 

Biologies 
0-7    Director,  Office  of  Biologies  Research 

and  Review 
SES    Deputy  Director,  Office  of  Biologies 

Research  and  Review 
SES    Director,  Office  of  Compliance 
SES    Director,  Office  of  Drug  Research  and 

Review  \ 

SES    Deputy  Director,  for  Program 

Management 
SES    Director,  Division  of  Oncology  and 

Radiopharmaceutical  Drugs  Products . 
SES    Director,  Division  of  Scientific      I 

Investigations  Staff 
SES    Director,  Division  of  Anti-Infective 

Drug  Products 
SES    Director.  Division  of  Metabolism  $nd 

Endocrine  Drug  Products 


SES    Director,  Division  of  Surgical-Dental 

Drug  Products 
SES    Director,  Office  of  Management 
SES    Director,  Division  of  Cardio-Renal  Drug 

Products 
SES    Deputy  Director,  for  Medical  Activities 
SES    Director,  Division  of  Biochemistry  and 

Biophysics 
SES    Director.  Division  of  OTC  Drug 

Evaluation  ^ 

SES    Director,  Office  of  Drug  Standards 
SES    Deputy  Director,  Office  of  Drug 

Standards 
SES    Associate  Director  for  Program 

Coordination 
SES    Director,  Division  of 

Neuropharmacological  Drugs  Products 
SES  Director,  Division  of  Drug  Biology 
SES    Director,  Division  of  Product  Quality 

Control 
SES    Director,  Division  of  Blood  and  Blood 

Products 
SES    Director,  Division  of  Biological 

Products  Compliance 
SES    Director,  Office  of  Epidemiology  and 

Biostatistics 
SES    Deputy  Director,  Division  of 

Epidemiology  and  Biostatistics 
SES    Director,  Division  of  Biometrics 
SES    Director,  Division  of  Epidemiology  and 

Surveillance 
SES*    Director,  Division  of  Generic  Drugs 
SES    Director,  Division  of  Biopharmaceutics 
SES*    Director,  Division  of  Bacterial 

Products 

Center  for  Veterinary  Medicine 

SES    Director,  Center  for  Veterinary 

Medicine 
SES    Deputy  Director.  Center  for  Veterinary 

Medicine 
SES    Director.  Division  of  Therapeutic  Drugs 

for  Non-Food  Animals 
SES    Director,  Office  of  New  Animal  Drug 

Evaluation 
SES    Associate  Director  for  Surveillance  and 

Compliance 
SES    Director,  Office  of  Science 
SES    Director,  Division  of  Veterinary 

Medical  Research 
SES    Director,  Division  of  Animal  Feed 
SES    Associate  Director  for  Scientific 

Information  and  Education 
SES    Director,  Division  of  Biometrics  and 

Production  Drugs 
SES    Director,  Division  of  Therapeutic  Drugs 

for  Food  Animals 
SES    Director,  Division  of  Drug 

Manufacturing  and  Controls 

Center  for  Devices  and  Radiological  Health 

SES    Director,  Office  of  Device  Evaluation 
SES    Associate  Director  for  Standards  and 

Regulations 
SES    Associate  Director,  Office  of 

Compliance 
SES*    Deputy  Director,  Office  of  Compliance 
^    0-8    Director,  Center  for  Devices  and 
'        Radiological  Health 
^  SES*    Director,  Office  of  Science  and 

Technology 
SES    Deputy  Director,  Center  for  Devices 

and  Radiological  Health 
SES*    Deputy  Director,  Office  of  Science  and 

Technology 
SES*    Deputy  Director,  Office  of  Device 

Evaluation 


National  Center  for  Toxicological  Research 

SES    Director,  National  Center  for 

Toxicological  Research 
SES    Director,  Division  of  Biometry 
SES    Associate  Director  for  Research 
SES    Deputy  Director,  National  Center  for 

Toxicological  Research 

Office  of  Regulatory  Affairs 

SES    Associate  Commissioner  for  Regulatory 

Affairs 
SES    Deputy  Associate  Commissioner  for 

Regulatory  Affairs  (Enforcement) 
SES    Deputy  Associate  Commissioner  for 

Regulatory  Affairs  (Regional  Operations) 
SES    Deputy  Director,  Office  of  Regional 

Operations  - 

SES    Deputy  Directoft^ffice  of  Enforcement 
SES    Director,  Office  of  Itegolatory  Resource 

Management 
SES*    Director.  Contaminants  Policy  Staff 
SES    Regional  Food  and  Drug  Director, 

Region  I 
SES    Regional  Food  and  Drug  Director, 

Region  II 
SES    Regional  Food  and  Drug  Director.* 

Region  III 
SES    Regional  Food  and  Drug  Director. 

Region  IV 
SES    Regional  Food  and  Drug  Director. 

Region  V 
SES    Regional  Food  and  Drug  Director, 

Region  VI 
SES    Regional  Food  and  Drug  Director. 

Region  VII 
SES    Regional  Food  and  Drug  Director, 

Region  VIII 
SES    Regional  Food  and  Drug  Director, 

Region  IX 
SES    Regional  Food  and  Drug  Director. 

Region  X 
0-7    Regional  Medical  Officer,  Region  X 

Social  Security  Administration 

SES    Deputy  Commissioner,  Operations 

SES    Deputy  Commissioner,  Programs  and 

Policy 
SES    Deputy  to  Deputy  Commissioner, 

Programs  and  Policy 
SES    Associate  Commissioner,  Policy 
SES    Associate  Commissioner,  Assessment 
SES    Deputy  Associate  Commissioner, 

Assessment 
SES    Deputy  Commissioner,  Systems 
SES    Associate  Commissioner,  Central 

Operations 
SES    Deputy  Associate  Commissioner, 

Central  Operations 
SES    Associate  Commissioner,  Hearings  and 

Appeals 
SES    Deputy  Associate  Commissioner, 

Hearings  and  Appeals  (Appeals) 
SES    Deputy  Commissioner,  Management 

Assessment 
SES    Regional  Commissioner,  Boston-Region 

I 
SES    Regional  Commissioner,  New  York — 

Region  II 
SES    Regional  Commissioner,  Philadelphia — 

Region  III 
SES    Regional  Commissioner,  Atlanta — 

Region  IV 
SES    Regional  Commissioner,  Chicago — 

Region  V 


SES    Regional  Commissioner,  Dallas — 

Region  VI 
SES    Regional  Commissioner,  Kansas  City — 

Region  VII 
SES    Regional  Commissioner,  Denver  Region 

VIII 
SES    Regional  Commissioner,  San 

Francisco — Region  IX 
SES    Regional  Commissioner,  Seattle — 

Region  X 
SES    Associate  Commissioner,  Field 

Operations 
SES    Deputy  Associate  Commissioner  for 

Field  Operations 
SES    Chief  Actuary 
SES    Associate  Commissioner,  Management, 

Budget  and  Personnel 
SES    Deputy  Associate  Commissioner, 

Management,  Budget  and  Personnel 
SES    Associate  Commissioner,  System 

Operations 
SES    Associate  Commissioner,  System 

Integration 
SES    Associate  Commissioner, 

Governmental  Affairs 
SES    Associate  Commissioner,  System 

Requirement 
SES    Deputy  Associate  Commissioner, 

Systems  Operations 
SES    Deputy  Associate  Commissioner, 

System  Requirements 
SES    Deputy  Associate  Commissioner, 

System  Integration 
SES    Associate  Commissioner,  Disability 
SES    Deputy  Associate  Commissioner, 

Disabihty 
SES    Associate  Commissioner,  Supplemental 

Security  Income 
SES    Deputy  Associate  Commissioner, 

Suplemental  Security  Income 
SES    Special  Assistant  to  Deputy 

Commissioner,  Programs  and  Policy 
SES    Associate  Commissioner,  Retirement 

and  Survivors  Insurance 
SES    Deputy  Associate  CommiHsioner, 

Hearings  and  Appeals  (Management) 
SES    Deputy  Associate  Commissioner, 

Retirement  and  Survivors  Insurance 
SES    Deputy  to  Deputy  Commissioner, 

Systems  (Management) 
SES    Deputy  Associate  Commissioner, 

Governmental  Affairs 

Family  Support  Administration 

SES*    Administrator  Family  Support 

Administration 
SES*    Deputy  Administrator,  Family  Support 

Administration 
SES*    Associate  Administrator  for  Financial 

Management 
SES*    Associate  Administrator  for 

Management  and  Information  Systems 
SES*    Director,  Office  of  Family  Assistance 
SES  *    Director,  Office  of  Refugee 

Resettlement 
SES*    Deputy  Director,  Office  of  Child 

Support  Enforcement 
SES*    Associate  Deputy  Director,  Office  of 

Child  Support  Enforcement 
SES*    Director,  Office  of  Community 

Services 
SES*    Director,  Office  of  State  and  Project 

Assistance  OCS 


AGENCY:  DEPARTMENT  OF 
HOUSING  AND  URBAN 
DEVELOPMENT 

Positions: 

OFHCE  OF  THE  SECRETARY 

SES    Deputy  Under  Secretary  for 

Intergovernmental  Relations 
SES    Executive  Assistant  to  the  Secretary 
SES    Executive  Assistant  to  the  Under 

Secretary 
SES    Deputy  Under  Secretary  for  Field 

Coordination 
SES    Assistant  to  the  Secretary  for 

International  Affairs 
SES    Assistant  to  the  Secretary  for  Labor 

Relations 

OFHCE  OF  THE  ASSISTANT  SECRETARY 
FOR  PUBLIC  AFFAIRS 

SES    General  Deputy  Assistant  Secretary  for 

Public  Affairs 
SES    Deputy  Assistant  Secretary  for  Public 

Affairs 
SES    Special  Assistant  to  the  Secretary  for 

Public  Affairs  (Director  of  Public  Affairs) 

OFHCE  OF  THE  ASSISTANT  SECRETARY 
FOR  HOUSING 

SES    Deputy  Assistant  Secretary  for 

Multifamily  Housing  Programs 
SES    Deputy  Assistant  Secretary  for  Single 

Family  Housing  and  Mortgagee  Activities 
SES    Deputy  Assistant  Secretary  for  Policy 

and  Financial  Management,  and 

Administration 
SES    General  Deputy  Assistant  Secretary  for 

Housing/Deputy  Federal  Housing 

Commissioner 

OFHCE  OF  THE  ASSISTANT  SECRETARY 
FOR  PUBUC  AND  INDL<VN  HOUSING 

SES    General  Deputy  Assistant  Secretary  for 
Public  and  Indian  Housing 

OFHCE  OF  THE  ASSISTANT  SECRETARY 
FOR  COMMUNITY  PLANNING  AND 
DEVELOPMENT 

SES    Deputy  Assistant  Secretary  for 

Program  PoHcy  Development  and 

Evaluation 
SES    Director,  Office  of  Urban  Development 

Action  Grants 
SES    General  Deputy  Assistant  Secretary  for 

Community  Planning  and  Development 
SES    Deputy  Assistant  Secretary  for 

Program  Management 
SES    Deputy  Assistant  Secretary  for  Field 

Operations  and  Environment/Energy 

OFHCE  OF  THE  ASSISTANT  SECRETARY 
FOR  FAIR  HOUSING  AND  EQUAL 
OPPORTUNITY 

SES    Deputy  Assistant  Secretary  for 

Operations  and  Management 
SES    General  Deputy  Assistant  Secretary  for 

Fair  Housing  and  Equal  Opportunity 
SES    Deputy  Assistant  Secrelarj'  for    . 

Enforcement  and  Compliance 

OFHCE  OF  THE  ASSISTANT  SECRETARY 
FOR  POUCY  DEVELOPMENT  AND 
RESEARCH 

SES    Deputy  Assistant  Secretary  for  Housing 

Studies 
SES    Deputy  Assistant  Secretary  for  Policy 

Development 


SES    Deputy  Assistant  Secretary  for 

Economic  Affairs 
SES    Deputy  Assistant  Secretary  for  Urban 

and  Community  Studies 
SES    General  Deputy  Assistant  Secretary  for 

Policy  Development  and  Research 
SES    Associate  Deputy  Assistant  Secretary 

for  Economic  Affairs 

OFHCE  OF  THE  GENERAL  COUNSEL 

SES    Deputy  General  Counsel 

SES    Deputy  General  Counsel  (Operations) 

OFHCE  OF  THE  ASSISTANT  SECRETARY 
FOR  ADMINISTRATION 

SES    Deputy  Assistant  Secretary  for 
Administration 

OFHCE  OF  THE  ASSISTANT  SECRETARY 
FOR  LEGISLATION  AND 
CONGRESSIONAL  RELATIONS 

SES    Deputy  Assistant  Secretary  for 

Legislation 
SES    Deputy  Assistant  Secretary  for 

Congressional  Relations 

OFHCE  OF  THE  INSPECTOR  GENERAL 

SES    Deputy  Inspector  General 
SES    Assistant  Inspector  General  for 

Investigations 
SES    Assistant  Inspector  General  for  Audit 
SES    Assistant  Inspector  General  for  Fraud 

Control  and  Management  Operations 

GOVERNMENT  NATIONAL  MORTGAGE 
ASSOCLMION 

SES    Vice  President  (Mortgage  Finance) 
SES    Vice  President  (Mortgage  Backed 

Securities) 
SES    Executive  Vice  President 

FIELD  OFHCES 

Region! 

SES    Regional  Administrator — Regional 

Housing  Commissioner 
SES    Deputy  Regional  Administrator 

Region  II 

SES    Regional  Administrator — Regional 

Housing  Commissioner 
SES    Deputy  Regional  Administrator 
SES    Area  Manager,  Newark  Area  Office 

Region  m 

SES    Regional  Administrator — Regional 

Housing  Commissioner 
SES    Deputy  Regional  Administrator 
SES    Manager,  Pittsburgh  Office 

Region  IV 

SES    Regional  Administrator — Regional 

Housing  Commissioner 
SES    Deputy  Regional  Administrator 
SES    Manager,  Jacksonville  Office 

Region  V 

SES  Regional  Administrator — Regional 

Housing  Commissioner 

SES  Deputy  Regional  Administrator 

SES  Manager,  Detroit  Office 

SES  Manager,  Columbus  Office 

SES  Manager,  Minneapolis/St.  Paul  Office 

SES  Manager,  Indianapolis  Office 
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RegkHnVl 

SES    Regional  Administrator    Regional 

HoMsing  Commissioner 
SES    Deputy  Regional  Administrator 
SES    Manager.  New  Orleam  Office 
SES    Manager.  Oklahoma  City  Office 

RegfamVII 

SES    Regional  Administrator — Regional 

Houaiag  CoDBitnoner 
SES    Deputy  Regional  Administrator 

RegtaaVm 

SES    Regional  Administrator— Jtegional 

Housing  Commisskmer 
SES    Deputy  Regional  Administrator 

RegionlX 

SES    Regional  Atkaiaistrator— Regional 

Housing  CommissioDef 
SES    Deputy  Regional  Administrator 
^S    Manager,  Los  Angeles  Office 

RegiooX 

SES    Regional  AAaini«trato»— Regional 

Housing  Conunissiaaer 
SES    Deputy  Regional  Administrator 

AGENCY:  DEPARTMENT  OF  THE 
INTERIOR 

Positions: 

OfBce  of  the  Secretary 

SES    Principal  Oepoty  Lfnder  Secretary 
SES*     Deputy  Under  Secretaries  [2] 
SES*    Special  Assistant  to  the  Under 

Secretary 
SES    Coonador  to  the  Secretary  (2) 
SES    Exacatnre  Aasiatant  to  the  Secretary 
SES    Assistant  to  the  Secretary/Director  of 

Public  Affairs 
SES    Assistant  to  the  Secretary  and  Director, 

Office  of  Congressional  Affain 
SES    Deputy  Director — Congressional  and 

Legislative  Affairs  (Senate) 
SES    Depoty  Directoi>-41owe 
SES    Director.  Office  of  Smalt  and 

Disadvaataged  Buaineaa  Utihaation 
SES    Director.  OfRce  of  Equal  Opportunity 
SES    Assistant  to  the  Secretary  and 

Director— External  Affam 
SES    Legislative  Counael 
SES    Special  Assistant  (Field  Rep.r- 

Sacramento) 
SES    Associate  Director/ Assistant  to  the 

Assistant  Secretary — PBA 
SES    Assistant  Director.  Title  VI 
SES*    Director,  Office  of  Youth  Programa 
AD    Conunissioner,  Delaware  River  Basin 

Commission 
AD    Commissioner,  Susquehanna  River 

Basin  Commission 
AD    Federal  Co-Chairman.  Alaska  Land  Um 

Council 


Office  of  Haaringa  aa 

SES    Director 

SES    Special  Counsel 

SES    Chief.  Administrative  Law  Judge 

GS-IS    Chairman.  Board  of  Contract 

Appeals 
GS-17    Vice  Chairman.  Board  of  Contract 

Appeals 


Office  ofl 

SE*  S    Deputy  faispectar  Gtnenk 


SES    Assistant  Inspector  General — Andit 
SES    Assistant  Inspector  Gejaerat — 

Investigations 

Office  of  Territorial  and  Internationd  Mhin 

SES    Deputy  Assistant  Secretary 
SES    Director,  Division  of  Technical 

Assistance 
CS-18    High  Commissioner  of  the  Tnwt 

Territories 

Office  of  the  Solicitor 

SES    Deputy  Solicitor 

SES    Special  Assistant  to  the  Solicitor 

SES    Associate  Soljcrtor— Andit  and 

Investigation 
SES    Associate  Solicitor— Energy  and 

Resources 
SES*    Associate  Solicitor— Conservation 

and  Wildlife 
SES    Associate  Solicitor — Indian  Affairs 
SES*    Associate  SoHcitor — General  Law 
SES*    Associate  Solicitors — Surface  Mining 

(2) 
SES    Regional  Solicitoi^-Portland 
SES    Regional  Sofa'citor — Anchorage 
SES    Regional  Solicitor — Denver 
SES    Regional  Sohcitor — Sacramento 
SES    Regional  Solicitor— Boston 
SES    Regional  Solicitor-Atlanta 

Office  of  Fish  and  Wildfife  and  Pteks 

SES*    Deputy  Assistant  Secretaries  (2) 
SES    Staff  Assistant 

National  Park  Service 

SES    Director 

SES    Deputy  Director 

SES    Assistant  Director — Legislative  and 

Congressional  Affairs 
SES    Assistant  Director— Legislative  and 

Congressional  Affairs 
SES*    Associate  Director — Administration 
SES    Associate  Director — Natural  Resource 
SES    Associate  Director — Park  Operations 
SES    Associate  Directcn' — Planning  and 

Development 
SES    Associate  Director— Cultural 

Resources 
SES    Senior  Scientist 
SES    Director.  National  Capital  Region 
SES    Regional  Director,  Seattle 
SES    Regional  Director.  Atlanta 
SES    Regional  Director,  Philadelphia 
SES    Regional  Director,  Omaha 
SES    Regional  Director,  Alaska 
SES    Regional  Director,  Boston 
SES    Regional  Director.  Santa  Fe 
SES    Regional  Director.  San  Francisco 
SES    Regional  Director,  Denver 

L'^.  Tish  and  WiMMfa  Service 

SES*  Deputy  Director — Line 
SES  Deputy  Directoi^-FWS 
SES    Assistant  Director— Policy,  Budget  and 

Administration 
SES    Assistant  Director.  Research  and 

Development 
SES    Assistant  Director — Refoges  and 

Wildhfe 
SES    Assistant  Director— Rsheries 
SES    Assistant  Director— External  Affairs 
SES    Assistant  Director,  Fish  and  Wildlife 

Enhancement 
SES    Regional  Director — Region  8 
SES    Regional  Director.  Portland 
SES    Regional  Director.  Twin  Cities 


SES  Regional  Dfrector,  Atlanta 

SES  Regional  Director,  Boston 

SBS  Regfonal  Director,  Anchorage 

SES  Regional  Director,  Denver 

SES  Regional  Director,  ARmqaerqae 

Office  of  Water  and  Sdenoa 

SES*    Principal  Deputy  Assistant  Seuetaiy 
SES    Deputy  Assistant  Secretary 
SES    Staff  Assistant  to  Assistant  Secretaty 
SES'    Irrigation  Drainage  Coordniekir 

SES    Staff  Assistant — Economica 

Bureev  of  Redamatlon 

SES    Special  Assistant  to  the  CoBisnissioner 
SES    Assistant  Commissioner.  Planning  and 

Operations 
SES    Assistant  Commissioner. 

Administration 
SES    Assistant  Commissioner,  Engineering 

and  Research 
SES    Regional  Director,  Lower  Colorado 

(BouHerCity) 
SES    Regional  Director,  Mid-PacffJc 

(Sacramento) 
SES    Regional  Director,  Pacific  Nutthwfst 

(Boise) 
SK    Regional  Director,  Upper  Mwsonri 

(Billings) 
SE&    Regional  Director,  Upper  Qrforsdo 

(Salt  Lake  City) 
SES    Regional  Director,  Smtfiwest 

(Amarillo) 
SES    Regional  Director,  Upper  Missouri 

Basin  Region  (Billings) 

Bureau  of  Hfines 

SES    Deputy  Director 

SES    Chief  Staff  Officer 

SES    Assistant  Director.  Mining  Research 

SES    Assistant  Director.  Minerals 

Information 
SES    Assistant  Director,  Finance  and 

Management 
SES    Assistant  Director,  Minerals  Data 

Analysis 
SES    Assistant  Director,  Minerals  and 

Materials  Research 

U.S.  Geological  Survey 

SES    Associate  Director 

SES    Assistant  Director,  Research 

SES    Assistant  Director,  Engineering 

Geology 
SES    Assistant  Director  for  Information 

Systems 
SES    Assistant  Director,  Administretion 
SES    Assistant  Director  for  Rrograms 
SBS*    Assistant  Director— Management 

Applications 
SES    Assistant  Director.  Inteignvcmaental 

Affairs 

Land  and  Minerals  Management 

SES*    Deputy  Assistant  Secretaries  (3) 
SES    Special  Assistant  to  the  Assistant 
Secretary 

Minerals  Msuayment  Service 

SES    Director 

SES*    Deputy  Director 

SES    Associate  Director  for  Royalty 

Management 
SES    Associate  Director  for  Offshore 

Minerals 
SES    Assistant  Director  for  Adnrnfstratfon 


SES*    Assistant  Director  for  Program 

Review 
SES    Regional  Director,  Gulf  of  Mexico  OCS 

Region 
SES    Regional  Director,  Pacific  OCS  Region 
SES    Regional  Director,  Atlantic  OCS  Region 
SES    Regional  Director,  Alaska  OCS  Region 

Office  of  Surface  Mining 

SES    Principal  Deputy  Director 

SES    Deputy  Director  (Operations  and 

Technical  Service) 
SES    Deputy  Director — Administration  and 

Finance 
SES*    Assistant  Director— Eastern  Field 

Operations 
SES*    Assistant  Director— Western  Field 

Operations 
SES*    Administrator— Technical  Services 

Center  (East) 
SES*    Admini8tratoi>— Technical  Services 

Center  (West) 
SES    Assistant  Director  for  Program 

Operations 
SES    Assistant  Director  for  Finance  and 

Accounting 
SES    Assistant  Director  for  Budget  and 

Administration 
SES    Special  Assistant  to  the  Deputy 

Director  for  Program  Operations  and 

Technical  Service 
SES    Special  Assistant  to  the  Assistant 

Director — ^Program  Operations 

Bureau  of  Land  Management 

SES    Deputy  Director 

SES    Special  Assistant  to  the  Assistant 

Directoi^-Energy  and  Mineral  Resources 
SES*,  Special  Assistant  to  the  Deputy 

Director 
SES*    Assistant  to  the  Director  and  Director, 

Office  of  External  Affairs 
SES    Assistant  Directois^^nds  and 

Renewable  Resources 
SES    Assistant  Director,  Management 

Services 
SES    Assistant  Director  for  Administration 
SES    Assistant  Director — Support  Services 
SES    Assistant  Director — Energy  and 

Mineral  Resources 
SES    Assistant  Director  Solid  Leasable 

Minerals 
SES    Chief,  Planning  and  Environmental 

Coordination 
SES    Assistant  Director— Fluid  Leasable 

Minerals 
SES*    Deputy  Assistant  Director — Lands 

and  Renewable  Resources 
SES    State  Director— Eastern  SUtes 
SES    SUte  Director— Utah 
SES    State  Director— Wyoming 
SES    State  Directoi^^4ontana 
SES    State  Director-Colorado 
SES    State  Director— California 
SES    State  Director— Alaska 
SES    State  Director— Oregon 
SES    State  Director— Arizona 
SES    State  Director— New  Mexico 
SES    State  Director— Idaho 
SES    State  Director— Nevada 
SES    Director,  Denver  Service  Center  (2) 

Policy,  Budget  and  Administration 

SES    Principal  Deputy  Assistant  Secretary 
SES*    Director,  Management  Services 
SES*    Director,  Office  of  Construction 
Management 


SES    Assistant  to  the  Controller  (2) 

SES*    Special  Assistant  for  Electronic  Data 

Processing 
SES    Deputy  Assistant  Secretary  and 

Director,  Office  of  Policy  Analysis 
SES    Director,  Office  of  Aircraft  Services 
SES    Special  Assistant  to  the  Assistant 

Secretary,  PBA 
SES    Director,  OfHce  of  Acquisition  and 

Property  Management 
SES    Chief,  Division  of  Acquisition  and 

Grants 
SES    Director,  Office  of  Information 

Resources  Management 
SES    Director,  Office  of  Environmental 

Project  Review 
SES*    Departmental  Fleet  Management 

Property  Officer 
SES    Director,  Offfce  of  Administrative 

Services 
SES    Director,  Office  of  Budget 
SES    Deputy  Director,  Office  of  Budget 
SES*    Deputy  Director,  Office  of 

Construction  Management 
SES    Chief,  Division  of  Budget  Operations 

(A) 
SES    Chief,  Division  of  Budget  Operations 

(B) 
SES    Assistant  Director  for  Program 

Analysis 
SES    Assistant  Director  for  Economics 
SES    Assistant  Director  for  Special  Analysis 
SES    Director,  Office  of  Personnel 
SES    Deputy  Director,  Office  of  Personnel 
SES    Director,  Office  of  Financial 

Management 
SES    Deputy  Director,  Office  of  Financial 

Management 
SES*    Field  Operations  Officers 

Assistant  Secretary  for  Indian  Affairs 

SES    Area  Operations  Officer — ^Northern 
SES    Deputy  to  the  Assistant  Secretary 
(Operations) 

Bureau  of  Indian  Affain 

SES  Deputy  to  the  Assistant  Secretary 

(Tribal  Services) 

SES  Deputy  to  the  Assistant  Secretary 

(Trust  and  Economic  Development] 

SES  Deputy  to  the  Assistant  Secretary 

(Indian  Education  Programs) 

SES  Director,  Office  of  Data  System 

SES  Director,  Office  of  Administration 

SES  Area  Director,  Muskegee 

SES  Area  Director,  Anadarko 

SES  Area  Director,  Navajo 

SES  Area  Director,  Albuquerque 

SES  Area  Director,  Portland 

SES  Area  Director,  Juneau 

SES  Area  Director,  Minneapolis 

SES  Area  Director,  Eastern  Area 

SES  Area  Director,  Phoenix 

SES  Area  Director,  Aberdeen 

SES  Area  Director,  Billings 

SES  Area  Director,  Sacramento 

AGENCY:  DEPARTNfENT  OF  JUSTICE 

Positions: 

Office  of  Attorney  General 

SES    Counselor  to  the  Attorney  General 
SES*    Special  Assistant  for  Cabinet  Affairs 
SES    Special  Counsel  to  the  Attorney 

General 
SES*    Assistant  to  the  Attorney  General  and 

Chief  of  Staff 


Office  of  the  Deputy  Attorney  General 

SES    All  Associate  Deputy  Attorneys 

General  (7) 
SES*    Deputy  Assistant  Director,  Foreign 

Intelligence  Policy  Board 

Office  of  the  Associate  Attorney  General 

SES    All  Deputy  Associate  Attorneys 

General  (5) 
SES    Assistant  Associate  Attorney  General 

Office  of  the  Solicitor  General 

SES    All  Deputy  Solicitors  General  (5) 

Legal  Divisions:  Antitrust,  Civil,  Civil  Rights, 
Criminals,  Land  and  Natural  Resources,  and 
Tax 

SES    All  Deputy  Assistant  Attorneys 

General  in  Legal  Divisions  (21) 
SES    Director  of  Operations,  Antitrust 

Division 
SES    Deputy  Director,  of  Operations, 

Antitrust  Division 
SES    Chief,  Organized  Crime  and 

Racketeering  Section,  Criminal  Division 

Office  of  Legal  Counsel 

SES    All  Deputy  Assistant  Attorneys 
General  (3) 

Office  of  Legislative  and  Intergovernmental 
Affain 

No  section  207(d)(1)(C)  designations 
Justice  Management  Division 

SES    Assistant  Attorney  General  for 

Administration 
SES    All  Deputy  Assistant  Attorneys 

General  (3) 

Office  of  Public  Affain 

SES    Director 

Office  of  the  Pardon  Attorney 

No  section  207(d)(1)(C)  designations 

United  States  Parole  Commission 

GS-IB    All  Commissioners  (9) 

United  States  Marshals  Service 

SES    Director 

SES*    Assistant  Director  for  Financial 

Management 
SES*    Assistant  Director  for  Inspections 
SES    Deputy  Director 
SES    Associate  Director  for  Operations 
SES    Associate  Director  for  Administration 

United  States  Attorneys 

SES    All  United  States  Attorneys  (93) 

Drug  Enforcement  Administration 

GS-18    All  Assistant  Administrators  (3) 
GS-17    All  Deputy  Assistant  Administrators 
(6) 

Federal  Bureau  of  Investigation 

GS-18    Executive  Assistant  Directors  (3) 
GS-18    All  Assistant  Directora  (11)  (1 

vacant) 
GS-17    All  Inspectors/Deputy  Assistant 

Directora  (17) 
GS-18  or  CS-17    All  Special  Agents  in 

Charge  of  Field  Offices  above  C&-16  (26) 
GS-17    Special  Assistant  to  the  Director 
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IminigrafioB  and  NataraUsatfoa  SOTvioB 

SES  Deputy  Commiationer 

SES  All  Associate  Cominissionen  (4) 

SES  All  Regional  CwMni— ionera  H) 

SES  General  CounMl 

SES  Executive  Associate  Commissioner 

Buraan  of  Pnsoos 

SES*    Deputy  Director 

SES    All  Assistant  Directors  (2) 

SES*    Deputy  Assistant  Director, 

Correctional  Programs  Division 
SES*    Deputy  Assistant  Director. 

Administration  Division 
SES    AH  Regional  Directors  (5) 
SES    Associate  Commissioner  for  Prison 

Industries 
SES    Wardens  (13) 
SES    Deputy  Associate  Commissioaer/ 

Secretary  for  Prison  Industries 
SES    Deputy  Associate  Commissioner  for 

Prison  Industries 
SES    General  Counsel 
SES    Director.  National  Institute  c»f 

Corrections 

Community  Relations  Sacvica 
Office  of  liMtic*  Pro^aaw 

SES*    Deputy  Assistant  Attorney  General 

SES    Comptroller 

SES    General  Counsel 

SES*    Director,  Office  for  Victims  of  Crime 


National  Institute  of  |ustice 

SES    Assistant  Director,  OfTice  of 
Development  Testing  and  Dissemination 

SES    Assistant  Director,  Office  of  Research 
PrograoM 

Office  of  luvenile  Justice  and  DeliDquency 
Prevention 

SES    Deputy  Administrator 

Bureau  of  Justice  Statistics 

SES    Depaty  Director 

Office  of  Legal  Poiicy 

SES    Deputy  Assistant  Attorneys  General  (3] 

Office  of  InteUigenca  Paiky  Raview 

SES    Counsel  for  Intelligence  Policy 
SES    Deputy  Counsel  for  htlelligcnce  Pobcy 
SES    Deputy  Counsel  for  Intelligence 
Operations 

Foreign  Claims  Settlenwat  ComMissinn 

SES    General  Counsel 

Executive  Office  for  Inunigration  Review 

SES*    Director 

SES*    Assistant  to  ttie  Director 
SES*    Chief  iawiigration  Judge 
SES*    Chairman.  Board  of  immigration 
Appeals 

Interpol-Unitad  States  Natkmal  Central 
Bureau 

Chief 


SES* 

AGENCY:  IKPASTMENT  OF  LABCMC 

Positions: 

Office  of  the  Inspector  Geneial  (QIC) 

SES    Deputy  hispector  General 
SES    Assistant  Inspector  General  for 
Investigations 


SES    Assistant  inspector  General  for  Audit 
SES    Depoty  Assistant  Inspector  General  for 

Audit 
SES    Assistant  Inspector  General  for 

Resource  Management  and  Legislative 

Assessment 

Women's  Bureau 

GS-17    Director 
SES    Deputy  Director 

Office  of  the  Assistant  Secretary  for 
Legislative  ARairs 
No  section  207(d)(lMC) 

Office  of  the  Assistant  Secretary 
Admioistiation  and  Managemeat 

SES    Deputy  Assistant  Secretary 

SES    Director,  Ofiice  of  nmairement  and 

Grants  Management 
SES    Comptroller  for  the  Department 
SES    Deputy  Comptroller 

Office  of  Administrative  Law  Judges  (ALJ) 
No  section  207(dXlXC)  designations 

Office  of  the  Assistant  Secretary  for  Labor- 
Management  Relations  (LMSA) 

SES    Deputy  Assistant  Secretary  for 

Management  and  Services 
SES    Deputy  Assistant  Secretary  for 

Program  Operations 
SES    Administrator  for  Pension  and  Welfare 

Benefa  Programs  (PWBP) 
SES    Deputy  Administrator  for  Pension  and 

Welfare  Benefit  Programs  (PWBP) 
SES    Director.  Office  of  Labor-Management 

Standards  Enforcement  (LMSE) 

Office  of  the  Assistant  Secretary  for 
Occupational  Safety  and  Haaltb 
Administration  (OSHA) 

SES    Deputy  Assistant  SecreUry  fot 

Occupational  Safety  and  Health 

Administration 
SES    Director,  Policy  Analysis,  Integration 

and  Evaluation 
SES    Director,  Federal  Compliance  and  State 

Programs 
SES    Director,  Safety  SUndards  PrograaM 
SES    Director,  Health  Standards  Prop-ama 
SES    Director.  Technical  Support.  TECFAP 

Officeof  (be  Assistairt  Secretary  for  Mine    : 
Safety  and  Healtb  Administration  (MSHA) 

SES    Deputy  Assistant  Secretary  for  Mine 

Safety  and  Health  Admioistiation 
SES    Administrator  for  Metal  and  Normtetal 

Mine  Safety  and  Health 
SES    Deputy  Administrator  for  Metal  and 

Nonmetal  Mine  Safety  and  Health 
SES    Administrator  for  Coal  Mine  Safety 

and  Health 
SES    Deputy  Administrator  for  Coal 
SES    Director  of  Technical  Support 
SES    Director  of  Educational  Policy  and 

Development 
SES    Chiei  Standards.  Regulations  and 

Variances 

onice  of  the  Deputy  Under  Secretary  for 
Employment  Standanb  AdnrinMratioB  (ESA) 

SES    Deputy  Under  Secretary  lor 

Emptoyment  Standards 
SES    Associate  Deputy  Under  Secretary  for 

Employment  Standards 
SES    Director,  Office  of  Federal  Contract 

Compliance  Programs  [OFCCP) 


SES    Deputy  Director,  OFCCP 

SES    Deputy  Administrator,  Wage  and  Hour 

Division  (WH) 
SES    Director,  Office  of  Workers' 

Compensation  Programs  (OWCP) 
SES    Depirty  Director,  OWCP  for  Operations 

Bureau  of  Labor  Statistics  (BLS) 

SES    Deputy  Commissioner  for 
Administration  and  fntemal  Operations 


Office  of  the  Solicitor  of 

SES    Deputy  Solicitor 
SES    Deputy  Solicitor  for  Regional 
Operations 

Office  ofliM  Asaistanl  Sacretary  for 

Employment  and  Training  Admi 

(CTA) 

SES    Associate  Assistant  Secretary,  ETA 

SES    Administrator,  Office  of  Strategic 

Planning  and  Policy  Development  (OSPPD) 
SES    Deputy  Administrator,  Office  of 

Strategic  Planning  and  Policy  Development 

(OSPPD) 
SES    Director,  Office  of  Research  and 

Evaluation,  OSPPD 
SES    Administrator.  Office  of  Dnployment 

Security  (OESJ 
SES    Administrator,  Office  of 

Comprehensive  Employment  and  Training 

(OCET) 
SES    Deputy  Administrator,  Office  of 

Comprehensive  Employment  and  Training 

(OCET) 
S^    Administrator,  Office  of  Financial 

Control  and  Managemeat  Systems 

(OFCMS) 

Office  of  the  Deputy  Under  Secretary 
fartemafioiial  Labor  AITaira  (ILAB) 

SES    Deputy  Under  Secretary  for 

International  Affairs 
SES    Associate  Deputy  Under  Secretary  for 

International  Labor  Affairs 

Offlca  af  tte  AssistaBt  Saoatary  far  Pblicy 

(ASP) 

SES    Deputy  Assistant  Secretary  for  Policy, 

Evakiation  and  Research 
SES    Deputy  Assistant  Secretary  for 

Economic  Policy  and  Research 

National  Commission  for  EmployaiaM  ftHcy 
(NCXP> 

GS-18    Director 

President's  ConmMaa  aa  EMpieyaMat  of  the 
Handicapped  (TCEI^ 

SES    Executive  Director 

SES    Deputy  Executive  Director 

Office  of  the  AaaialHl  Sacnlaiy  fn- 
Veteran's  EiapleyaMBi 

SES    Deputy  Assistant  Secretary 
AGENCY:  DEPARTMENT  OF  STATE 

Positions: 

FEMC  Executive  Asst  to  Sccictary.  S 

FEMC  SA  to  See  &  Coord  Inft  Lab  Aff.S/D. 

ESOO  Chief  of  Protocol,  S/CPR 

FEMC  SA  to  Sec  S  Exec  Sec  of  Dept,  S/S 

ESOO  Mem,  For  Pol  Planning  Council,  S/P 

(2) 
FEMC    Mem,  Foreign  PoKcy  Plan  Council.  8/ 

P 


ESOO  Chairman,  PoHcy  Plan  Council  S/P 

FEMC  Exec  Asst  to  Deputy  Secretary.  D 

FEMC  Office  Director,  M/CT 

FEMC  Deputy  of  the  Under  Secretary.  P 

ESOO  Coord,  Int'l  Comm  &  Info  PoL  T/CIP 

FEMC  Deputy  Coordinator,  T/CIP 

FEMC  Deputy  Under  Secretary  for 

Economic  Affairs.  E 

FEMC  Executive  Assistant.  M 

ESOO  Deputy  Assistant  Secretary.  M/ 

EEOCR 

FEMC  Dir  of  Management  Operations,  M/ 

MO 

FEMC  Dep  Dir  of  Mgmt  Operations,  M/MO 

(3) 

ESOO  Director.  Off  of  For  Mu8tona.M/ 

OFM 

FEMC  Program  Director,  M/OFM 

FEMC  Deputy  Inspector  GeaeraLS/IG  (2) 

ESOO  State  Representative.  PM/SREP 

ESOO  Dep  Rep— START  Negotiations,  PM- 

SREP 

FEMC  United  States  Representative.  PM/ 

CDE 

FEMC  Deputy  Assistant  Secretary.  PM/ 

RASA 

FEMC  Deputy  Assistant  Secretary.  PtAj 

PDAS 

ESOO  Deputy  Asst  Secretary.  PM/DAC 

ESOO  Deputy  Asst  Secretary.  HA  (2) 

ESOO  Deputy  Asst  Secretary.  IN  M 

FEMC  Deputy  Assistant  Secretary,  IN  M 

ESOO  Principal  Depty  Asst  Secretary.  OES 

ESOO  Deputy  Asst  Secretary.  OES/O 

ESOO  Deputy  Asst  Secretary.  OES/S 

ESOO  Deputy  Asst  Secretary,  OES/E 

ESOO  Deputy  Asst  Secretary.  OES/N 

ESOO  Dn«ctor  of  Refugee  Programs.  RP 

FEMC  Deputy  Assistant  Secretary,  RP/ 

MGT 

ESOO  Deputy  Asst  Secretary,  RP/IA 

ESOO  Deputy  Asst  Secretary,  RP/RE 

ESOO  Deputy  Legal  Adviser  L  (4) 

FEMC  Defmty  Assistant  Secretary,  EB 

FEMC  Deputy  Assistant  Secretary,  EB/TDC 

FEMC  Deputy  Assistant  Secretary,  EB/IFD 

ESOO  DeiMity  Asst  Secretary.  EB/TT 

FEMC  Deputy  Assistant  Seoretary.EB/IEP 

ESOO  Deputy  Asst  Secretary.  EB/rrC 

FEMC  Deputy  Assistant  Secretary.  MR 

FEMC  Deputy  Assistant  Secretary.  IN  R/CA 

FEMC  Deimty  Assistant  Secretary.  IN  R/C 

ESOO  Deputy  Assistant  Secretary.  IN  R/AR 

ESOO  Deputy  Asst  Secretary,  IN  R/I 

ESOO  Deputy  Asst  Secretary.  H  (3) 

FEMC  Deputy  Assistant  Secretary.  H 

ESOO  Coiaptroller,  M/COMP 

ESOO  Deputy  Assistant  Secretary.  PA 

FEMC  Deputy  Assistant  Secretary,  PA 

ESOO  Deputy  Asst  Secretary.  ARA  (2) 

FEMC  Deputy  Assistant  Secretary.  ARA  (3) 

FEMC  Dep  US  Representative,  ARA/ 

USOAS 

ESOO  Deputy  Asst  Secretary.  Ein 

FEMC  Deputy  Assistant  Secretary,  EUR  (4) 

FEMC  Deputy  Assistant  Secretary,  BAP  (4) 

ESOO  US  Representative,  EAP/PIA 

ESOO  Depaty  Asat  Secrataiy.  NEA 

FEMC  Deputy  Assistant  Sacietaty.fffiA  (4) 

ESOO  Deputy  Asst  Secretary,  AF 

FEMC  Deputy  Assistant  Secretary.  AF 

FEMC  Deputy  Assistant  Secretary.  AF  (2) 

ADOO  United  States  Representative,  USUN 

(5) 

ADOO  Deputy  U.S.  Representative,  USUN 

FEMC  Dep  US  Representative,  USUN 


ESOO    Dep  Asst  Sec  Pvt  Sec  Initiates 
FEMC    Deputy  Assistant  Secretary,  10  (2) 
ESOO    Deputy  Assistant  Secretary,  lO 
FEMC    Deputy  Assistant  Secretary,  A/CDC 
FEMC    Deputy  Assistant  SecreUry,  A/FBO 
FEMC    Director  Assistant  Secretary,  DGP/ 

PER  (2) 
FEMC    Deputy  Assistant  Secretary,  A/OPR 
FEMC    Deputy  Assistant  Secretary,  A/SY 
FEMC    Director  Foreign  Service  Inst,  M/FSI 
FEMC    Deputy  Assistant  Secretary,  A/OC 
FEMC    Deputy  Assistant  Secretary,  CA 
FEMC    Deputy  Assistant  Secretary,  CA/PPT 
FEMC    Deputy  Assistant  Secretary,  CA/ VO 
ESOO    Deputy  Assistant  Secretary,  CA/ 

OCS 
FEMC    Deputy  Chief  of  Mission,  Buen  Aires 
FEMC    Deputy  Chief  of  MissioaBrasilta 
FEMC    Principal  Officer,  Rio  De  Jan 
FEMC    Principal  Officer,  Sao  Paulo 
FEMC    Deputy  Chief  of  Mission.  Bogota 
FEMC    Principal  Officer,  Havana 
FEMC    Charge  d'  Affaires.  St  Georges 
FEMC    Deputy  Chief  of  Mission.  Kingston 
FEMC    Deputy  Chief  of  Missioa.  Mexico  D.F 
FEMC    Deputy  Chief  of  Mission,  Panama 
FEMC    Deputy  Chief  of  Mission.  Lima 
FEMC    Deputy  Chief  of  Mission,  Caracas 
FEMC    Deputy  Chief  of  Mission,  Vienna 
FEMC    United  States  Representative,  UNVIE 

Vienna 
FEMC    Dep  US  Representative,  UNVIE 

Vienna 
FEMC    United  States  Representative.  MBFR 

Vienna 
FEMC    Dep  US  Representative.  MBFR 

Vienna 
FEMC    Deputy  Chief  of  Mission.  Brussels 
FEMC    Deputy  Chief  of  Mission,  Brussels- 
EC 
FEMC    United  States  Representative. 

Brussels  NTO 
FEMC    Deputy  Chief  of  Mission,  Brussels 

NTO 
FEMC    Deputy  Chief  of  Mission.  Athetu 
FEMC    United  States  Representative. 

Montreal 
FEMC    Deputy  Chief  of  Mission.  Ottawa 
FEMC    Principal  Officer,  Montreal 
FEMC    Principal  Officer.  Toronto 
FEMC    Deputy  Chief  of  Mission,  London 
FEMC    Deputy  Chief  of  Mission.  Paris 
F^4C    Deputy  Chief  of  Mission.  OECD  Paris 
FEMC    United  States  Representative.  OECD 

Paris 
FEMC    Deputy  Chief  of  Mission.  Bonn 
FEMC    Assistant  Chief  of  Missioa  Berlin 
FEMC    Principal  Officer,  Frankfurt 
FEMC    Principal  Officer,  Monich 
FEMC    Deputy  Chief  of  Mission,  Rome 
FEMC    Principal  Officer,  Milan 
FEMC    Principal  Officer.  Naples 
FEMC    United  States  Representative.  USM 

FAO  Rome 
FEMC    Deputy  U.S.  Representative.  USM 

FAO  Rome 
FEMC    Charge  d' Affaires.  Warsaw 
FEMC    Deputy  Chief  of  Mission,  Madrid 
FEMC    Deputy  Chief  of  Mission.  Stockholm 
FEMC    United  States  Representative,  US 

MIS  GEN 
FEMC    Dep  US  Representative.  US  MIS  GEN 
FEMC    U.S.  Negotiator,  Geneva  (3) 
FEMC    Deputy  Chief  of  Mission,  Ankara 
FEMC    Principal  Officer,  Istanbul 
FEMC    Deputy  Chief  of  Mission,  Moscow 


FEMC  Principal  Officer,  Hong  Kong 

FEMC  Deputy  Principal  Officer,  Hong  Kong 

FEMC  Deputy  Chief  of  Mission,  Beijing 

FEMC  Principal  Officer,  Guangzhou 

FEMC  Deputy  Chief  of  Missioa  Jakarta 

FEMC  Deputy  Chief  of  Missioa  Canberra 

FEMC  Principal  Officer,  Melbourne 

FEMC  Principal  Officer,  Sydney 

FEMC  Deputy  Chief  of  Missioa  Tokyo 

FEMC  Deputy  Chief  of  Mission,  Seoul 

FEMC  Deputy  Chief  of  Mission.  Vientiane 

FEMC  Deputy  Chief  of  Mission.  Manila 

FEMC  Director,  Asian  Develop  Bank. 

ASL\N  DEV  BK 

FEMC  Deputy  Chief  of  Mission,  Ban^ok 

FEMC  Deputy  Chief  of  Missioa  Cairo 

FEMC  Deputy  Chief  of  Mission,  New  Delhi 

FEMC  Principal  Officer,  Bombay 

FEMC  Principal  Officer,  Baghdad 

FEMC  Deputy  Chief  of  Mission,  Tel  Aviv 

FEMC  Principal  Officer.  Jerusalem 

FEMC  Deputy  Chief  of  Missioa  Beirut 

FEMC  Deputy  Chief  of  Missioa  Islamabad 

FEMC  Principal  Officer,  Karachi 

FEMC  Deputy  Chief  of  Missioa,  Riyadh 

FEMC  Deputy  Chief  of  Mission,  Kinshasa 

FEMC  Chaige  d' Affaires.  Add.  Ababa 

FEMC  Deputy  Chief  of  Missioa  Nairobi 

FEMC  DefMity  Chief  of  Mission.  Lagos 
ADOO    Commissioner,  IJC 

SROO  Commissioner  intl  Joint  Comm.  IJC 

SROO  Commissioner  Intl  joint  Comm.  IJC 

AGENCY:  DEPARTMENT  OF 
TRANSPORTATION 

Positions: 

OFFICE  OF  THE  SECRETARY  OF 
TRANSPORTATION 

SES    Deputy  General  Counsel 

SEIS    Deputy  Assistant  Secretary  for 

Planning  and  Policy  Analysis 
SES    Deputy  Assistant  Secretary  for  Policy 

and  Program  Development 
SES    Deputy  Assistant  Secretary  for  Budget 

and  Programs 
SES    Deputy  Assistant  Secretary  for 

Governmental  Affairs 
SES    Deputy  Assistant  Secretary  for  Public 

Affairs 
SES    Assistant  Secretary  for  Administratioo 
SES    Deputy  Assistant  Secretary  for 

Administration 
SES    Director,  Office  of  Commercial  Space 

Transportation 
SES    Director.  Office  of  Civil  Righta 
SES    Director.  Office  of  Essential  Air  Servics 

OFHCE  OF  THE  INSPECTOR  GENERAL 

SES    Assistant  Inspector  General  for 

Auditing.  Office  of  the  Secretary 
SES    D^Nity  Assistant  inspector  General  for 

Auditing 
SES    Director,  Office  of  Surface 

Transportation  and  Secretarial  Programs, 

Assistant  Inspector  General  for  Auditing 
SES    Director,  Office  Aviation,  Marine  and 

Research  Programs,  Assistant  Inspector 

General  for  Auditing 
SES    Director,  Office  of  ADP  Audits  and 

Technical  Support.  Assistant  Inspector 

General  for  Auditing 
SES    Assistant  Inspector  General  for 

Investigations 
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SES    Assistant  Inspector  General  for  Policy. 
Planning  and  Resources 

UNITED  STATES  COAST  GUARD 

0-7/0-8    Chief  Counsel 

SES    Deputy  Chief  Counsel 

0-7/0-8    Chief  of  Staff 

0-7/0-8    Chief.  Office  of  Boating.  Public 

and  Consumer  Affairs 
0-7/0-«    Comptroller 
0-7/0-8    Chief.  Office  of  Engineering  sfaid 

Development 
0-7/0-8    Chief.  Office  of  Marine  Safety. 

Security  and  Environmental  Protection 
O-7/O-e    Chief.  Office  of  Navigation 
0-7/0-8    Chief,  OtTice  of  Command, 

Control  and  Communication 
0-7/0-8    Chief.  Office  of  Operations 
0-7/0-8    District  Commanders  (10) 

FEDERAL  AVIATION  ADMINISTRATION 

SES    Associate  Administrator  for 

Administration 
SES    Deputy  Associate  Administrator  fbr 

Administration 
SES    Associate  Administrator  for  Airports 
SES    Deputy  Associate  Administrator  for 

Airports 
SES    Associate  Administrator  for 

Development  and  Logistics 
SES    Deputy  Associate  Administrator  fbr 

Development  and  Logistics 
SES    Associate  Administrator  for  Aviation 

Standards 
SES    Deputy  Associate  Administrator  for 

Aviation  Standards 
SES    Associate  Administrator  for  Air  Traffic 
SES    Deputy  Associate  Administrator  for  Air 

Traffic 
SES    Associate  Administrator  for  Policy  and 

International  Aviation 
SES    Deputy  Associate  Administrator  for 

Policy  and  International  Aviation 
SES    Associate  Administrator  for  Human 

Resource  Management 
SES    Deputy  Associate  Administrator  for 

Human  Resource  Management 
SES    Chief  Counsel 
SES    Deputy  Chief  Counsel 
SES*    Assistant  Administrator  for  Science 

and  Advanced  Technology 
SES    Director.  Office  of  Aviation  Safety 
SES    Deputy  Director.  Office  of  Aviation 

Safety 
SES    Federal  Air  Surgeon 

Deputy  Federal  Air  Surgeon 
Director,  Eastern  Region  (New  York) 
Deputy  Director.  Eastern  Region 
Director.  New  England  Region  (Boston) 
Deputy  Director,  New  England  Region 
Director,  Southern  Region  (Atlanta) 
Deputy  Director,  Southern  Region 
Director.  Southwest  Region  (Fort 
Worth) 
SES    Deputy  Director,  Southwest  Region 

Director,  Central  Region  (Kansas  City) 
Deputy  Director.  Central  Region 
Director.  Great  Lakes  Region  (Chicago) 
Deputy  Director.  Great  Lakes  Region 
Director.  Western-Pacific  Region  (Los 
Angeles] 
SES    Deputy  Director.  Western-Pacific 

Region 
SES    Director,  Northwest  Mountain  Region 

(Seattle) 
S^    Deputy  Director.  Northwest  Mountain 
Region 


SES 
SES 
SES 
SES 
SES 
SES 
SES 
SES 


SES 
SES 
SES 
SES 
SES 


SES    Director.  Alaska  Region  (Anchorage) 
SES    Director,  Europe.  Africa  and  Middle 
East  Office  (Brussels) 

FEDERAL  HIGHWAY  ADMINISTRATION 

SES    Deputy  Administrator 

SES    Executive  Director 

SES    Associate  Administrator  for  Planning 

and  Policy  Development 
SES    Associate  Administrator  for  Research 

Development  and  Technology 
SES    Associate  Administrator  for  Right-Of- 

Way  and  Environment 
SES    Associate  Administrator  for 

Engineering  and  Program  Development 
SES    Associate  Administrator  for  Safety  and 

Operations 
SES    Associate  Administrator  for  Motor 

Carriers 
SES    Associate  Administrator  for 

Administration 
SES    Chief  Counsel 
SES    Deputy  Chief  Counsel 
SES    Regional  Federal  Highway 

Administrators  (9) 

FEDERAL  RAILROAD  ADMINISTRATION 

SES    Deputy  Administrator 

SES    Special  Assistant  to  the  Administrator 

SES    Associate  Administrator  for 

Administration 
SES    Executive  Director 
SES    Chief  Counsel 
SES    Deputy  Chief  Counsel 
SES    Associate  Administrator  for  Passenger 

and  Freight  Services 
SES    Deputy  Associate  Administrator  for 

Passenger  and  Freight  Services 
SES    Associate  Administrator  for  Policy 
SES    Deputy  Associate  Administrator  for 

Policy 
SES    Associate  Administrator  for  Safety 
SES    Deputy  Associate  Administrator  for 

Safety 

NATIONAL  HIGHWAY  TRAFFIC  SAFETY 
ADMINISTRATION 

SES    Deputy  Administrator 

SES    Chief  Counsel 

SES    Associate  Administrator  for 

Rulemaking 
SES*    Managing  Director 
SES    Associate  Administrator  for  Plans  and 

Programs 
SES    Associate  Administrator  for  Traffic 

Safety  Programs 
SES    Associate  Administrator  for  Research 

and  Development 
SES    Deputy  Associate  Administrator  for 

Research  and  Development 
SES    Associate  Administrator  for 

Enforcement 
SES    Associate  Administrator  for 

Administration 

URBAN  MASS  TRANSPORTATION 
ADMINISTRATION 

SES    Deputy  Administrator 

SES    Executive  Director 

SES    Associate  Administrator  for 

Administration 
SES    Chief  Counsel 
SES    Associate  Administrator  for  Technical 

Assistance 
SES    Associate  Administrator  for  Budget 

and  Policy 


SES    Associate  Administrator  for  Grants 
Management 

SAINT  LAWRENCE  SEAWAY 
DEVELOPMENT  CORPORATION 

SES    Chief  Counsel 

SES    Associate  Administrator 

RESEARCH  AND  SPECIAL  PROGRAMS 
ADMINISTRATION 

SES    Administrator 

SES    Deputy  Administrator 

SES    Chief  Counsel 

SES    Director.  Office  of  Hazardous  Materials 

Transportation 
SES    Director,  Office  of  Pipeline  Safety 
SES    Director,  Transportation  Systems 

Center 
SES    Deputy  Director,  Transportation 

Systems  Center 

MARITIME  ADMINISTRATION 

SES    Deputy  Administrator 

SES    Deputy  Administrator  for  Inland 

Waterways  and  Great  Lakes 
SES    Special  Assistant  to  Maritime 

Administrator 
SES*    Director,  Office  of  External  Affairs 
SES    Chief  Counsel 
SES    Deputy  Chief  Counsel 
SES    Associate  Administrator  for 

Administration 
SES    Associate  Administrator  for  Policy  and 

International  Affairs 
SES    Associate  Administrator  for  Maritime 

Aids 
SES*    Deputy  Associate  Administrator  for 

Maritime  Aids 
SES    Associate  Administrator  for 

Shipbuilding,  Operations  and  Research 
SES    Director,  Office  of  Naval  Architecture 

and  Engineering,  Office  of  the  Associate 

Administrator  for  Shipbuilding  and 

Research 
SES    Director,  Office  of  Shipbuilding  Costs 

and  Production,  Office  of  the  Associate 

Administrator  for  Shipbuilding  Operations 

and  Research 
SES    Director.  Office  of  Ship  Operations. 

Office  of  the  Associate  Administrator  for 

Shipbuilding  Operations  and  Research 
SES    Senior  Advisor  for  Research  and 

Development 
SES    Associate  Administrator  for  Marketing 

and  Domestic  Enterprise 
SES    Superintendent,  Merchant  Marine 

Academy 

AGENCY:  DEPARTMENT  OF  THE 
TREASURY 

Positions: 

OFHCE  OF  THE  INSPECTOR  GENERAL 

SES    Inspector  General 

SES    Deputy  Inspector  General 

OFFICE  OF  THE  ASSISTANT  SECRETARY 
FOR  DOMESTIC  FINANCE 

SES    Deputy  Assistant  Secretary.  State  and 

Local  Finance 
SES    Deputy  Assistant  Secretary.  Federal 

Finance 
SES*    Deputy  Assistant  Secretary,  Financial 

Institutions  Policy 


OFHCE  OF  THE  ASSISTANT  SGCRETAKY 
FOR  INTERNATIONAL  AFFAJERS 

SES*    Senior  DeptttyAstWant  Secretary  for 

International  Economic  Policy 
SES    Deputy  AsstoUmtSecraUiy  for 

International  Monetary  Affairs 
SES    DepotjrAsaistantSecntaryfbr 

Developing  Nations  Finance 

SES    Deputy  Aiiiataiit  Secretary  for  Trade 

and  Investment  RoUcy 
SES*    Deputy  Assistant  Secretary  for 

Arabian  Affairs 

OFnCE  or  THE  ASSISTANT  SECRETARY 
FOR  TAX  POLICY 

SES    Deputy  Assistant  Secretary.  Tax  Policy 
SES    Deputy  Assistant  Secretary.  Tax 
Analysis 

OFnCE  OF  THE  FISCAL  ASSISTANT 
SECRETARY 

SES    Assistant  Secretary 

SES*    Deputy  Fiscal  Assistant  Secietaiy 

OFHCE  OF  THE  ASUSTANT  SECRETARY 
FOR  MANACEkffiNT 

SES    Deputy  Assistant  Secretary  for 

Administration 
SES*    Deputy  Assistant  Secretary  for 

Departmental  Finance  and  Management 
SES    Deputy  Assistant  Secretary  for 

Information  Systems 

OFHCE  OF  THE  ASSISTANT  SECRETARY 
FOR  ECONOMIC  POLICY 

SES*    Deputy  Assistant  Secretary  (Economic 
Forecasting) 

OFHCE  OF  THE  ASSISTANT  SECRETARY 
FOR  ENFORCEMENT 

SES*    Deputy  Asuatant  Secretary  (Law 

Enforcement) 
SES*    Deputy  Assistant  Secretary 

(Regulatory.  Trade  and  Tariff  Enforcement) 

TREASURER  OF  THE  UNITED  STATES 

GS-ia    Treasurer  and  National  Savings 
Bond  Director.  Office  of  the  Secretary 
SES    Deputy  Treasurer 

OFHCE  OF  REVENUE  SHARING 

SES    Director 

COMPTROLLER  OF  THE  CURRENCY 

SES    Senior  Deputy  Controller  for 

Legislative  and  Public  Affairs 
SES    Senior  Deputy  Comptroller  for  Bairi( 

Supervision  Operations 
SES    Senior  Deputy  Comptroller  for 

Corporate  and  Economic  Programs 
SES*    Senior  Deputy  Comptroller  for 

Administration 

SES    Senior  Deputy  Cofl^jtroller  for  Bank 

Supervision  Policy 
SES*    Senior  Advisor  to  the  Comptroller 

CUSTOMS  SERVICE 

SES    Commissioner 
SES    Deputy  Commissioner 
SES    Assistant  Commissioner.  International 
Affairs 

SES    Assistant  Conunijsioner.  Enforcement 
SES    Deputy  Assistant  Coramissioner. 

Enforcement 
SES    Assistant  Commissioner.  Commercial 

Operations 


SES    Deputy  Asaistant  Commissioner. 
Inspection  and  Control 

SES    Assistant  ComraiMioner.  Inspection 

and  Control 
SES    Comptroller 

SES    Assistant  Commissioner.  Internal 
Affairs 

HN ANCIAL  MANAGEMENT  SERVICE 

SES    Commiasioner 

SES    Deputy  Comnissioner 

INTERNAL  REVENUE  SERVICE 

SES    Deputy  Commissioner 

SES    Associate  Commissioner  (Data 

Processing) 
SES    Associate  Commissioner  (Operations) 
SES    Associate  Commissioner  (Policy  and 

Management) 
SES    Assistant  Commissioner,  (Inspection) 
SES    Regional  Commissioner.  (C) 
SES    Regional  Commissioner,  (MA) 
SES    Regional  Commiasioner.  (MW) 
SES    Regional  ConunissioBer,  (NA) 
SES    Regional  Commissioner,  (SE) 
SES    Regional  Commissioner.  (SW) 
SES    Regional  Commissioner.  (W) 

LEGAL  DIVISION 

SES    Deputy  General  Counsel  Office  of  the 
General  Couoeel 

SES    Tax  Legialative  Counsel.  Office  of  the 
Assistant  Secretary  (Tax  fVilicy) 

SES    International  Tax  Coimsel  Office  of 
the  Aasistant  Secretary  (Tax  Micy) 

SES    Chief  CounseLU^.  Customs  Service 

SES    Deputy  Chief  Counsel.  U£.  Customs 
Service 

SES*    CfaiefCkMuuel.U.S.  Secret  Service 
SES*    Chief  Counsel.  Bureau  of  tlie  Public 
Debt 

SES*    ChiefCounselOffioe  of  Foreign 

Assets  Control 
SES    Chief  Counsel  Comptroller  of  the 

Currency 
SES    Chief  Counsel.  Bureau  of  Alcohol 

Tobacco  and  Fireanns 
SES    Deputy  Chief  Counsel  Bureau  of 

Alcohol.  Tobacco  and  Firearms 
SES    Deputy  Chief  Counsel  Internal 

Revenue  Service 

U.S.  MINT 
GS-18    Director 

SES    Deputy  Director  of  the  Mint 
SES    Associate  Director  for  Policy  and 

Management 
SES*    Associate  Director  for  Marketing 
SES    Associate  Director  for  Operations 

U.S.  SAVINGS  BONDS  DIVISION 

NO  SECTION  207(d)(lJ(q  DesignaUons 
U.S.  SECRET  SEX  VICE 

SES    Director 

SES    Deputy  Director 

BUREAU  OF  ALCOHOL  TOBACCO  AND 
FIREARMS 

SES    Director 

SES    Deputy  Director/ Associate  Director 

(Compliance  Operations) 
SES    Deputy  Director/ Associate  Director 

(Law  Enforcement) 
SES    Assistant  Director.  Internal  Affairs 

BUREAU  OF  PUBUC  DEBT 

SES    Commissioner  of  Public  Debt 


FEDERAL  LAW  ENFORCEMENT 
TRAINING  CENTER 

SES*    Director 

SES*    Deputy  Director 

BUREAU  OF  ENGRAVING  AND  PRINTING 

SES    Director 
SES    Deputy  Director 
SES    Assistant  Director  (Administration) 
SES    Assistant  Director  (Operations) 
SES    Assistant  Director  (Research  and 
Engineering) 

AGENCY:  ACTION 

Positions: 

SES    Executive  Officer 

SES    Assistant  Director  for  Older  Americans 

Volunteer  Program  (OAVP) 
SES    Assistant  Director  for  Administration 
SES    Deputy  Assistant  Director  for 

Administration 
SES    General  Counsel 
SES    Deputy  Associate  Director  for 

Voluntarism  Initiatives 
SES    Assistant  Director  for  Financial 

Management 
SES    Assistant  Director  for  VISTA/Service 

Learning  Programs 
SES    Inspector  General 
SES    Executive  Assistant 
SES    Deputy  General  Counsel 
SES*    Special  Assistant  to  the  Director 
SES*    Associate  Director  for  Management 

and  Budget 
SES*    Special  Assistant  to  the  AssocUte 

Director 

AGENCY:  ADMINISTRATIVE 
CONFERENCE  OF  THE  UNITED 
STATES 

Positions: 

SES    General  Counsel 
SES    Executive  Director 
SES    Research  Director 

AGENCY:  ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 

Positions: 

SES    Executive  Director 
SES    General  Counsel 

AGENCY:  AME9UCAN  BATTLE 
MONUMENTS  COMMISSION 

Positions: 
0-8    Secretary 

AGENCY:  APPALACHIAN  REGIONAL 
COMMISSION 

Positions:  No  section  207(d)(1)(C) 
designations 

AGENCY:  BOARD  FOR 
INTERNATIONAL  BROADCASTING 

Positions: 

SES    Executive  Director 

AGENCY:  CENTRAL  INTELLIGENCE 
AGENCY 

Positions: 

1 

AD    Executive  Director 
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AD    All  Deputy  Directors  and  Associate 
Deputy  Directors  of  Directorates         i 
AD    All  Heads  of  Independent  Offices  ! 

AGENCY:  COMMISSION  ON  QVIL 
RIGHTS 

Positions: 

SES    Solicitor 

SES    Assistant  Staff  Director  for  Regional 

Programs 
SES    Assistant  Staff  Director  for 

Administration 
SES    Assistant  Staff  Director  for  Program 

Planning  and  Evaluation 
SES    Acting  Assistant  Staff  Director  for 

Program  and  Policy  Review 
SES    Assistant  Staff  Director  for  Civil  Rights 

Evaluation 
SES    Assistant  Staff  Director  for 

Congressional  and  Public  Affairs 
SES    Deputy  Staff  Director 
SES    General  Counsel 

AGENCY:  COMMISSION  OF  FINE 
ARTS 

Positions:  No  Section  207(d)(1)(C) 
Designations 

AGENCY:  COMMODITY  FUTURES 
TRADING  COMMISSION 

Positions: 

SES    Executive  Director 
SES    Deputy  Executive  Director  (1), 
SES    Director.  Division  of  Enforcemen 
SES    Deputy  Director.  Division  of 

Enforcement  (3) 
SES    Chief  Economist.  Division  of  Economic 

Analysis 
SES    Deputy  Chief  Economist.  Division  of 

Economic  Analysis  (1) 
SES    Director,  Division  of  Trading  and 

Markets  ' 

SES    Deputy  Director,  Division  of  Trading 

and  Markets  (1) 
SES    Deputy  General  Counsel.  Office  of 

General  Counsel  (3) 
SES    Associate  Director  for  Market 

Analysis,  Division  of  Economic  Analysis 
SES    General  Counsel 
SES    Associate  General  Counsel  for 

Opinions  and  Review.  OfTice  of  General 

Counsel 
SES    Associate  Director  for  Surveillance, 

Division  of  Economic  Analysis 
SES    Chief  Counsel,  Division  of  Trading  and 

Markets 
SES*    Director,  Office  of  Information 

Resources  Management 

AGENCY:  CONSUMER  PRODUC^T 
SAFETY  COMMISSION 

Positions: 

SES    General  Counsel 

SES    Executive  Director 

SES    Deputy  Executive  Director 

SES    Associate  Executive  Director  for 

Engineering  Sciences  i 

SES    Associate  Executive  Director  for 

Administration 
SES    Associate  Executive  Director  for 

Compliance  and  Administration  Litigation 
SES    Associate  Executive  Director  foi 

Health  Sciences 


SES    Associate  Executive  Director  for 

Epidemiology 
SES    Director,  Office  of  Program 

Management  and  Budget 
SES    Associate  Executive  Director  for  Field 

Operations 

AGENCY:  COORDINATING  COUNCIL 
ON  lUVENILE  JUSTICE  AND 
DEUNQUENCY  PREVENTION 

Positions:  No  section  207(d)(1)(C) 
designations 

AGENCY:  DISTRICT  OF  COLUMBIA 
GOVERNMENT 

Positions: 

AD    Superintendent  of  Schools 

AD    President.  University  of  the  District  of 

Columbia 
AD    General  Manager,  Convention  Center 

AGENCY:  ENVIRONMENTAL 
PROTECTION  AGENCY 

Positions: 

SES    Regional  Administrator,  Region  I 
SES    Regional  Administrator,  Region  II 
SES    Regional  Administrator,  Region  III 
SES    Regional  Administrator,  Region  IV 
SES    Regional  Administrator,  Region  V 
SES    Regional  Administrator,  Region  VI 
'SES    Regional  Administrator,  Region  VH 
SES    Regional  Administrator,  Region  VIII 
SES    Regional  Administrator,  Region  IX 
SES    Regional  Administrator,  Region  X 
SES    Director.  Office  of  Radiation  Programs, 

OAR 
SES    Director,  Office  of  Municipal  Pollution 

Control  Operations,  OW 
SES    Director,  Office  of  Water  Regulations 

and  Standards.  OW 
SES    Director,  Office  of  Solid  Waste,  SWER 
SES    Director.  Office  of  Drinking  Water.  OW 
SES*    Director.  Office  of  Compliance 

Monitoring,  OPTS 
SES    Director,  Office  of  Acid  Deposition. 

Environmental  Monitoring  and  Quality 

Assurance,  ORD 
SES    Director,  Office  of  Environmental 

Processes  and  Effects  Research,  ORD 
SES    Director,  Office  of  Environmental 

Engineering  and  Technology,  ORD 
SES    Director,  Office  of  Toxic  Substances. 

OPTS 
SES    Deputy  General  Counsel,  OGC 
SES    Director,  Office  of  Federal  Activities, 

OEA 
SES    Director,  Office  of  Mobile  Sources. 

OAR 
SES    Director.  Office  of  Emergency  and 

Remedial  Response,  SWER 
SES    Deputy  Inspector  General.  OIG 
SES    Deputy  Inspector  General  for 

Investigations.  OIG 
SES    Deputy  Assistant  Administrator  for 

Administration  and  Resource  Management, 

OARM 
SES    Senior  Enforcement  Counsel,  OECM 
SES    Deputy  Assistant  Administrator  for 

Policy.  Planning  and  Evaluation.  OPPE 
SES    Director.  Office  of  Policy  Analysis, 

OPPE 
SES    Director.  Office  of  Standards  and 

Regulations.  OPPE 
SES    Deputy  Assistant  Administrator  for 

External  Affairs.  OEA 


SES    Director.  Office  of  Congressional 

Liaison.  OEA 
SES    Director,  Office  of  Legislative  Analysis, 

OEA 
SES    Assistant  Inspector  General  for  Audits, 

OIG 
SES    Deputy  Assistant  Administrator  for 

Water,  OW 
SES    Director,  Office  of  Marine  and 

Estaurine  Protection.  OW 
SES    Director.  Office  of  Ground  Water 

Protection.  OW 
SES    Director,  Office  of  Water  Enforcement 

and  Permits.  OW 
SES    Deputy  Assistant  Administrator  for 

Solid  Waste  and  Emergency  Response. 

SWER 
SES    Director.  Office  of  Waste  Programs 

Enforcement.  SWER 
SES    Deputy  Assistant  Administrator  for  Air 

and  Radiation.  OAR 
SES    Director.  Office  of  Air  Quality  Planning 

and  Standards.  OAR 
SES    Deputy  Assistant  Administrator  for 

Pesticides  and  Toxic  Substances.  OPTS 
SES    Deputy  Assistant  Administrator  for 

Research  and  Development.  ORD 
SES    Director.  Office  of  Health  Research, 

ORD 
SES    Deputy  Regional  Administrator,  Region 

I 
SES    Deputy  Regional  Administrator,  Region 

II 
SES    Deputy  Regional  Administrator,  Region 

III 
SES    Deputy  Regional  Administrator,  Region 

IV 
SES    Deputy  Regional  Administrator,  Region 

V 
SES    Deputy  Regional  Administrator,  Region 

VI 
SES    Deputy  Regional  Administrator,  Region 

VII 
SES    Deputy  Regional  Administrator.  Region 

VIII 
SES    Deputy  Regional  Administrator.  Region 

IX 
SES    Deputy  Regional  Administrator,  Region 

X 
SES*    Director,  Office  of  Health  and 

Environmental  Assessment,  ORD 
SES*    Director,  Office  of  Exploratory 

Research,  ORD 
SES*    Director.  Office  of  Wetlands 

Protection,  OW 
SES*    Director,  Office  of  Underground 

Storage  Tanks,  SWER 
SES'    Deputy  General  Counsel  (Litigation 

and  Regional  Operations),  OGC 

AGENCY:  EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Positions: 

SES    Deputy  General  Counsel 

SES    Associate  General  Counsel  for  Trial 

Services 
SES    Legal  Counsel 
SES    Director.  Office  of  Program  Operations 

AGENCY:  EXPORT-IMPORT  BANK  OF 
THE  UNITED  STATES 

Positions: 

GS-18    General  Counsel 


GS-17    Senior  Vice  President,  Exporter 
Credits.  Guarantees  and  Insurance 

GS-17    Senior  Vice  President,  Direct  Credits 
and  Financial  Guarantees 

AGENCY:  FARM  CREDIT 
ADMINISTRATION 

Positions: 

SES    Executive  Assistant  and  Secretary  to 

the  Board 
SES    General  Counsel 
SES    Director  of  Internal  Audit 
SES    Chief  Examiner,  Office  of  Examination 
SES    Deputy  Chief  Examiner.  Office  of 

Examination 
SES    Chief,  Finance  and  Operations 

Division.  Office  of  Examination 
SES    Chief,  Division  A.  Office  of 

Examination 
SES    Chief.  Division  B,  Office  of 

Examination 
SES    Chief,  Division  C,  Office  of 

Examination 
SES    Chief,  Division  D,  Office  of 

Examination 
SES*    Chief,  Special  Examination  Division, 

Office  of  Examination 
SES    Director.  Congressional  and  Public 

Affairs 
SES    Chief.  Records  and  Projects  Division. 

OA 
SES*    Director,  Office  of  Analysis  and 

Supervision 
SES*    Assistant  Director,  Office  of  Analysis 

and  Supervision 
SES*    Deputy  Director.  Office  of  Analysis 

and  Supervision 
SES*    Assistant  Chief  Examiner.  Office  of 

Examination 

AGENCY:  FEDERAL 
COMMUNICATIONS  COMMISSION 

Positions: 

SES    Managing  Director 

SES    General  Counsel 

SES    Chief  Engineer 

SES    Chief,  Mass  Media  Bureau   ■ 

SES    Chief,  Common  Carrier  Bureau 

SES    Chief.  Private  Radio  Bureau 

SES    Chief.  Field  Operations  Bureau 

SES    Chief.  Office  of  Plans  and  Policy 

SES    Deputy  Managing  Director 

SES    Deputy  Chief.  Mass  Media  Bureau 

(Operations) 
SES    Deputy  Chief,  Mass  Media  Bureau 

(Policy) 
SES    Deputy  Chief.  Common  Carrier  Bureau 

(Policy) 
SES    Deputy  Chief.  Common  Carrier  Bureau 

(Operations) 
SES    Deputy  Chief.  Private  Radio  Bureau 
SES    Deputy  Chief.  Field  Operations  Bureau 
SES    Deputy  Chief,  Office  of  Plans  and 

Policy 

AGENCY:  FEDERAI  DEPOSIT 
INSURANCE  CORPORATION 

Positions: 

AD-18    Deputy  to  the  Chiarman 

AD-18    Deputy  to  the  Director  (Appointive) 

AD-18    General  Counsel 

AD-18    Director,  Division  of  Bank 

Supervision 
AD-18    Director,  Division  of  Liquidation 


AD-18    Director,  Division  of  Research  and 

Strategic  Planning 
AD-18    Director,  Division  of  Accounting  and 

Corporate  Services 
AD-17    Associate  Director,  Division  of  Bank 

Supervision,  Administration  and  Corporate 

Applications 
AD-17    Deputy  General  Counsel,  Open  Bank 

Regulation.  Litigation  and  Legislation 

Branch.  Legal  Division 
AD-17    Deputy  General  Counsel,  Closed 

Bank  Investigation  and  Litigation  Branch, 

Legal  Division 
AD-17    Associate  Director.  Division  of  Bank 

Supervision.  Enforcement  and  Surveillance 
AD-17    Associate  Director.  Division  of  Bank 

Supervision.  Planning  and  Program 

Development 
AD-17    Regional  Director,  Atlanta  Region. 

Division  of  Bank  Supervision 
AD-17    Regional  Director,  Boston  Region, 

Division  of  Bank  Supervision 
AD-17    Regional  Director,  Chicago  Region, 

Division  of  Bank  Supervision 
AD-17    Regional  Director,  Columbus  Region, 

Division  of  Bank  Supervision 
AD-17    Regional  Director,  Dallas  Region, 

Division  of  Bank  Supervision 
AD-17    Regional  Director,  Kansas  City 

Region.  Division  of  Bank  Supervision 
AD-17    Regional  Director,  Memphis  Region, 

Division  of  Bank  Supervision 
AD-17    Regional  Director.  New  York  Region. 

Division  of  Bank  Supervision 
AD-17    Regional  Director.  San  Francisco 

Region.  Division  of  Bank  Supervision 
AD-17    Associate  Director,  Division  of 

Accounting  and  Corporate  Services 

(Financial  Services) 
AD-17    Associate  Director,  Division  of 

Accounting  and  Corporate  Services 

(Management  Information  Services) 
AD-17    Associate  Director,  Division  of 

Liquidation  (Operations) 
AD-17    Associate  Director,  Division  of 

Liquidation  (Credit) 
AD-16-17    Associate  Director.  Division  of 

Liquidation  (Administration) 
AD-17    Associate  Director.  Division  of 

Accounting  and  Corporate  Services 

(Corporate  Services) 
AD-17    Regional  Director  (Liquidation), 

Atlanta  Region 
AD-17    Regional  Director  (Liquidation). 

Dallas  Region 
AD-17    Regional  Director  (Liquidation).  New 

York  Region 
AD-17    Regional  Director  (Liquidation).  San 

Francisco  Region 
AD-17    Regional  Director  (Liquidation), 

Chicago  Region 
AD-17    Associate  Director.  Division  of 

Research  and  Strategic  Planning 
AD-17    Deputy  General  Counsel,  Regional 

and  Corporate  Affairs  Branch,  Legal 

Division 
AD-17    Regional  Director  (Liquidation), 

Kansas  City  Region 

AGENCY:  FEDERAL  ELECTION 
COMMISSION 

Positions: 

GS-17    Deputy  General  Counsel 


AGENCY:  FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Positions: 

SES    Regional  Director,  FEMA.  Region  1. 

Boston,  Massachusetts 
SES    Regional  Director,  FEMA,  Region  U. 

New  York,  New  York 
SES    Regional  Director,  FEMA.  Region  lU, 

Philadelphia.  Pennsylvania 
SES    Regional  Director.  FEMA.  Region  IV. 

Atlanta.  Georgia 
SES    Regional  Director,  FEMA.  Region  V. 

Chicago,  Illinois 
SES    Regional  Director,  FEMA.  Region  VI. 

Denton,  Texas 
SES    Regional  Director,  FEMA.  Region  VII. 

Kansas  City,  Missouri 
SES    Regional  Director,  FEMA,  Region  VIU. 

Denver,  Colorado 
SES    Regional  Director,  FEMA,  Region  IX, 

San  Francisco,  California 
SES    Regional  Director,  FEMA.  Region  X. 

Bothell.  Washington 

OfTice  of  Chief  of  SUff 

SES  General  Counsel 

SES  Inspector  General 

SES  Director  of  Personnel 

SES*    Director  of  External  Affairs 

SES  Comptroller 

SES*    Chief  of  Staff 

Federal  Insurance  Administratkni 

SES    Deputy  Administrator 
Training  and  Education 

SES    Superintendent  of  National  Fire 

Academy 
SES    Superintendent,  Emergency 

Management  Institute 

National  Preparedness  Programs  Directorate 

SES    Deputy  Associate  Director 

SES    Assistant  Associate  Director  for  Civil 

Preparedness 
SES    Assistant  Associate  Director  for 

Federal  Preparedness 

State  and  Local  Programs  and  Support 
Directorate 

SES    Deputy  Associate  Director 

SES    Assistant  Associate  Director,  Natural  & 

Technological  Hazards 
SES    Assistant  Associate  Director, 

Emergency  Management  Programs 
SES    Assistant  Associate  Director.  Disaster 

Assistance  Programs 

AGENCY:  FEDERAL  ENERGY 
REGULATORY  COMMISSION 

Positions: 

SES    Executive  Director,  Office  of  the 

Executive  Director 
SES    Deputy  Executive  Director.  Office  of 

the  Executive  Director 
SES    Director.  Office  of  Electric  Power 

Regulation 
SES    Director.  Office  of  Pipeline  and 

Producer  Regulation 
SES    Deputy  Director.  Office  of  Pipeline  and 

Producer  Regulation 
SES    General  Counsel.  Office  of  General 

Counsel 
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SES    Depsty  General  CcMaiael.  Office  of 

General  Counoe) 
SES    Director.  Office  of  Regulatory  Analysis 
SES    Chief  Accountant.  Office  of  Chief  i 

Accountant 
SES    Deputy  Chief  Acctmntant  Office  ciT 

Chief  AccoMiteBt 
SES    Director.  Office  of  Hydropower     I 

liicefi>ui|^  ' 

SES    Deputy  Dircctar.  Office  of  Hydropower 

Liccnaiag 

AGENCY:  FEDERAL  FINANCIAL 
INSTITUTIONS  EXAMINATION 
COUNCIL 

PosiUons: 

CS-18    Executive  Secretafj 

AGENCY:  FEIMERAL  HOME  LOAN 
BANK  BOARD 

Positions: 

SES    General  Counsel 

SES    Director.  Office  of  CNstrict  Banks 

SES    Director.  Office  of  Fobcy  aad  Economic 

Research 
SES    Director.  Federal  Savings  and  Loan 

Insurance  Corporatioo 
SES    Executive  Staff  Director 
SES    Director.  Office  Of  Inspector  General 
SES*    Director.  Office  of  Eaforcement  | 

AGENCY:  FEI^RAL  HOME  LOAN 
MORTAGE  CORPGttATION 

Positions: 

AD    President— Chief  Executive  Officer 
AD    Executive  Vice  President — Chief 

Financial  Officer 
AD    Executive  Vice  President — htXemai  and 

External  Affairs 
AD    Executive  Vice  President — Marketing 

and  Sales 
AD    Executive  Vice  President — Operations 
AD    Senior  Vice  President — InformaliofY 

Services 
AD    Senior  Vice  Presideirt — Generat 

Counsel 
AD*    Senior  Vice  President — Regional 

Operations 
AD    Vice  President — Financial  Research 
AD    Vice  President — Corporate  Finance 
AD    Vice  President — Treasury 
AD    Vice  President — Controller 
AD    Regional  Vice  President — Western 

Region 
AD    Regional  Vice  President — Southwest 

Region 
AD    Regional  Vice  President— North  Centra) 

Region 
AD    Regional  Vice  President — Southeast 

Region 
AD    Regional  Vice  President — ^k>rtheast 

Region 
AD*    General  Manager — Securities  Sales 

and  Trading  Croup 

AGENCY:  FEDERAL  INSPECTCHt  FOR 
THE  ALASKA  NATURAL  GAS 
TRANSPORTATION  SYSTEM 

Positions: 

SES    Deputy  Federal  Inspector  (Waafaiiiglon) 


AGENCY:  FEDERAL  LABOR 
RELATIONS  AUTHCWITY 

Positions: 

GS-IS    Ckairman.  Federal  Service  Impasses 
Panel 

GS-18    Members  of  the  Federal  Service 

fanpanes  Panel  (6) 
GS-18    Chairman,  Foreign  Service  Impasse 

Disputes  Panel 
GS-18    Members.  Foreign  Service  impasse 

Disputes  Panel  (4) 
CS-17    Chief  Administrative  Law  Judge 
SES    Executive  Director 
SES*    Director  of  AdministratMa 
SES    Solicitor 

SES    Associate  General  Counsel 
SES    Director,  Case  Management 
SES*    Chief  Counsel  to  Chairman 
SES'     Chief  Counsel  to  Member  (2) 
SES    Assistant  General  Counsel  for  Field 

Management 
SES    Assistant  General  Counsel  for  Pteld 

Management  Legal  Policy 
SES    Assistant  General  Counsel,  Appeals 
SES    Regional  Director,  Boston 
SES    Regional  Director,  New  York 
SES    Regional  Director,  Washington 
SES    Regional  Director.  Atlanta 
SES    Regional  Director,  Chicago 
SES    Regional  Director,  Dallas 
%S    Regional  Director.  Denver 
SES    Regional  Director.  Los  Angeles 
SES    Regional  Director,  San  Francisco 
SES    Executive  Director,  Federal  Service 

Impasses  Panel 

AGENCY:  FEDERAL  MARITIME 
COMMISSION 

Positions: 

SES    General  Counsel 

SES    Director.  Bureau  of  Tariffs 

SES    Director.  Bureau  of  Agreements  and 

Trade  Monitoring 
SES    Deputy  General  Counsel 
SES    Director.  Bureau  of  Heating  Counsel 
SES    Secretary 

SES    Director,  Bureau  of  Economic  Analysis 
SES    Director.  Bureau  of  Investigations 
SES    Counsel  to  the  Chairman 
SES*    Managing  Director 
SES*    Director,  Bureau  of  Administration 

AGENCY:  FEDERAL  MEMATION  AND 
CONCILIATION  SERVICE 

Positions: 

SES    Deputy  Director 
SES    Regional  Directors  (3) 

AGENCY:  FEDERAL  MINE  SAFETY 
AND  HEALTH  REVIEW  COMMISSION 

Positioas: 

SES    Executive  Director 
SES    General  Counsel 

AGENCY:  FEDERAL  RESERVE 
SYSTEM 

Positions: 

FRO-I    Staff  Director  for  Monetary  and 

Financial  Policy 
FRO-1    Staff  Director  for  Federal  Reserve 

Bank  Activities 
FRO-I    Staff  Director  for  Management 


reO-f    Executive  Director  for  Information 

Resources  Management 
FRO-f  General  Counsel 
FRO-I    Director,  Division  of  Research  and 

Statistics 
ntO-I    Director,  Division  of  Intemat'onal 

Finance 
FRO-I    Director,  Division  of  Supervision  and 

Regulation 
FRO-II    Special  Assistant  to  the  Chairman 
FRO-II    Secretary  to  the  Board 
FRO-II    Director.  Division  of  Federal 

Reserve  Bank  Operations 
FRO-U    Director.  Division  of  Consitmer  and 

Community  Affairs 
FRO-II    Director.  Division  of  IVrsonnel 
FRO-II    Director,  Division  of  Data 

Processing 
FRO-II    Assistant  to  the  Board  (for  Public 

Affairs) 
FRO-II    Assistant  to  the  Board  (for 

Congressional  Liaison) 
FT^O-II    Deputy  Staff  Director  (for  Monetary 

and  Financial  Policy) 
FRO-II    Deputy  Director,  Division  of 

Research  and  Statistics  (2) 
FRO-II    Deputy  Director,  Division  of 

Banking  Sopervision  and  Regulation 
FRO-II    Deputy  General  Counsel 

AGENCY:  FEDERAL  TRADE 
COMMISSION 

Positions: 

SES    General  Counsel 

SES    Deputy  General  Counsel 

SES    Director.  Bureau  of  Competition 

SES    Deputy  Directors.  Bureau  of 

Competition 
SES    Director.  Bureau  of  Consumer 

Protection 
SES    Depoty  EMrectors,  Bureau  of  Consumer 

Protection 
SES    Director.  Bureau  of  Economics 
SES    Deputy  Directors,  Bureau  of  Economics 
SES    Executive  Director 
SES    Executive  Assistant  to  the  Chairman 

AGENCY:  GENERAL  ACCOUNTING 
OFFICE 

Positions: 

SES    Deputy  Director,  for  Planning  and 

Reporting  (RCED) 
SES*    Assistant  Comptroller  General  for 

Resources.  Community  and  Econoatic 

Development  (RCED)  Programs 
SES    Deputy  Director,  for  Operatiorts 

(RCED) 
SES    Director.  Accounting  and  Financial 

Management  Division  Management 

Division  (AFMD) 
SES*    Deputy  Director  for  Operations 

(AFMD) 
SES    Deputy  Director  for  Planning  and 

Reporting  (AFMD) 
SES*     Assistant  Comptroller  General  for 

General  Government  Programs  (GGD) 
SES    Deputy  Director  for  Planning  and 

Reporting  (GGD) 
SES    Deputy  Director  for  Operations  (GGD) 
SES*    Assistant  Comptroller  General  for 

Human  Resources  Programs 
SES*     Deputy  Director  for  Planning  and 

Reporting.  HRD 
SES*     Deputy  Director  for  Operations.  I IRD 
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SES    Deputy  General  Counsel 

SES    Director.  Office  of  Internal  Evaluation 

SES    Director.  European  Office 

SES    Director.  >ar  East  Office 

SES    Director,  Office  of  Policy 

SES    Director  of  Personnel 

SES    Director.  General  Services  and 

Controller 
SES    Deputy  Director.  General  Services  and 

Controller 
SES    Director.  Office  of  Organization  and 

Human  Development 
SES    Director.  Program  Evaluation  and 

Methodology  Division 
SES    Deputy  Director.  Program  Evaluation 

and  Methodology  Division 
SES    Director,  Civil  Rights  Office 
SES    General  Counsel 
SES    Assistant  Comptroller  General 
SES    Assistant  Comptroller  General  for 

Planning  and  Reporting 
SES    Assistant  Comptroller  General  for 

Operations 
SES    Assistant  Comptroller  General  for 

Human  Resources 
SES    Chief  Economist 
SES*    Deputy  Chief  Economist 
SES*    Assistant  Comptroller  General  for 

National  Security  and  International  Affairs 

(NSIAD)  Programs 
SES    Deputy  Director  for  Planning  and 

Reporting  (NSIAD) 
SES    Deputy  Director  for  Operations 

(NSIAD) 
SES    Director  for  Planning  (NSIAD) 
SES    Director,  Information  Management  and 

Technology  Division  (IMTEC) 
SES    Deputy  Director  for  Operations 

(IMTEC) 
SES*    Deputy  Director  for  Planning  and 

Reporting  (IMTEC) 
SES    Regional  Manager,  Los  Angeles 
SES    Regional  Manager.  Dallas 
SES    Regional  Manager,  Philadelphia 
SES    Regional  Manager,  Atlanta 
SES    Regional  Manager.  Boston 
SES    Regional  Manager.  San  Franciso 
SES    Regional  Manager,  Washington 
SES    Regional  Manager,  Denver 
SES    Regional  Manager,  New  York 
SES    Regional  Manager.  Detroit 
SES    Regional  Manager,  Cincinnati 
SES    Regional  Manager.  Kansas  City 
SES    Regional  Manager,  Seattle 
SES    Regional  Manager,  Chicago 
SES    Regional  Manager,  Norfolk 
SES*    Special  Assistant  to  the  Comptroller 

General 
SES*     Director.  Office  of  Publishing  and 

Communications  (OPC) 
SES*    Director.  Office  of  Information 

Resources  Management  (OIRM) 

AGENCY:  GENERAL  SERVICES 
ADMINISTRATION 

Positions: 

OFFICE  OF  THE  ADMINISTRATOR 

SES    Deputy  Administrator 

SES*    Executive  Assistant  to  the  Deputy 

Administrator 
SES*    Senior  Advisor  to  the  Administrator 
SLS    Director.  Office  of  Small  and 

Disadvantaged  Business  Utilization 
SES    Assistant  to  the  Administrator  for 

Industry  and  Business  Affairs 


SES*    Executive  Director  Regulatory 
Information  Service  Center 

OFnCE  OF  ADMINISTRATION 

SES    Associate  Administrator  for 

Administration 
SES    Deputy  Associate  Administrator  for 

Administration 
SES*    Special  Assistant  to  the  Associate 

Administrator  for  Administration 
SES*    Director  of  Personnel 
SES*    Deputy  Director  of  Personnel 
SES    Director,  Office  of  Administrative 

Services 
SES*    Director  of  Audit  Resolution  and 

Internal  Controls 

OmCE  OF  OPERATIONS 

SES    Associate  Administrator  for 

Operations 
SES    Deputy  Associate  Administrator  for 

Operations 

OFFICE  OF  POUCY  ANALYSIS 

SES*    Associate  Administrator  for  Policy 
Analysis 

OmCE  OF  CONGRESSIONAL  AFFAIRS 

SES*    Associate  Administrator  for 
Congressional  Affairs 

OFTICE  OF  PUBUC  AFFAIRS 

SES*    Associate  Administrator  for  Public 

Affairs 

OFTICE  OF  INFORMATION  SECURITY 
OVERSIGHT  OFFICE 

SES    Director  of  Information  Oversight 
OFRCE  OF  ACQUISITION  POUCY 

SES    Assistant  Administrator  for 

Acquisition  Policy 
SES    Deputy  Assistant  Administrator  for 

Acquisition  Policy 
SES    Director  of  Acquisition  Management 

and  Contract  Clearance 
SES    Policy  Advisor  to  the  Assistant 

Administrator 

OFHCE  OF  COMPTROLLER 

SES    Comptroller 

SES    Director  of  Finance 

SES*    Deputy  Director  of  Finance 

SES    Director  of  Budget 

SES    Director  of  Transportation  Audits 

OFTICE  OF  INFORMATION  RESOURCES 
MANAGEMENT  SERVICE 

SES    Commissioner.  Information  Resources 

Management  Service 
SES*    Deputy  Commissioner  for 

Telecommunications 
SES*    Deputy  Commissioner  for  Federal 

Information  Resources  Management 
SES    Deputy  Commissioner  for  Central 

Information  Services 
SES    Assistant  Commissioner  for 

Information  Resources  Management  Policy 
SES    Assistant  Commissioner  for 

Information  Resources  Procurement 
SES    Assistant  Commissioner  for  Regional 

Information  Services 
SES    Assistant  Commissioner  for  Network 

Services 
SES*    Director  of  Technical  Assistance 
SES    Executive  Director 
SES*     Director.  Office  of  Regional 

Telecommunications  Services 


SES    Assistant  Commissioner  for  Office 

Information  Systems 
SES    Director  of  Systems  and  Technology 

Assessment 
SES    Director  of  Washington  Interagency 

Telecommunications  System 
SES    Commissioner.  Federal  Property 

Resources  Service 
SES*    Deputy  Commissioner 
SES*    Assistant  Commissioner  for  Real 

Estate  Policy  and  Sales 
SES*    Assistant  Commissioner  for  National 

Defense  Stockpile 
SES*    Special  Assistant  to  the  Commissioner 

OmCE  OF  FEDERAL  SUPPLY  AND 
SERVICES 

SES    Commissioner.  Federal  Supply  Service 
SES    Deputy  Commissioner.  Federal  Supply 

Service 
SES    Assistant  Commissioner  for  Program 

Support 
SES    Assistant  Commissioner  for  Policy  and 

Agency  Liaison 
SES*    Assistant  Commissioner  for 

Commodity  Management 
SES*    Assistant  Commissioner  for  Customer 

Support  Management 
SES*    Assistant  Commissioner  for  Quality 

and  Contract  Administration 
SES    Director  of  Transportation  Audits 

PUBUC  BUILDINGS  SERVICE 

SES    Commissioner,  Public  Buildings  Service 

SES    Deputy  Commissioner 

SES    Assistant  Commissioner  for  Space 

Management 
SES*    Executive  Director 
SES*    Director  for  Real  Property  Information 

Systems 
SES*    Assistant  Commissioner  for 

Government-wide  Real  Property  Policy  and 

Oversight 
SES*    Assistant  Commissioner  for  Real 

Property  Management  and  Safety 
SES*    Deputy  Assistant  Commissioner  for 

Real  Property  Management  and  Safety 
SES*    Director,  Facility  Management 

Division 
SES*    Director.  Law  Enforcement  Division 
SES*    Assistant  Commissioner  for  Real 

Property  Development 
SES*     Deputy  Assistant  Commissioner  for 

Real  Property  Development 
SES*    Assistant  Commissioner  for 

Procurement 
SES*    Deputy  Assistant  Commissioner  for 

Procurement 
SES*    Assistant  Commissioner  for  Facility 

Planning 

OFHCE  OF  GENERAL  COUNSEL 

SES    General  Counsel 

SES*    First  Principal  Deputy  General 

Counsel 
SES    Deputy  General  Counsel 
SES*    Associate  General  Counsel  for 

General  Law 
SES'    Deputy  Associate  General  Counsel  for 

General  Law 
SES'    Associate  General  Counsel  for 

Personal  l»roperty 
SES'    Deputy  Associate  General  Counsel  for 

Personal  Property 
SES*    Associate  General  Counsel  for  Real 

Property 
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SES*    Deputy  AaMculc  General  Coemel  tat 

Real  Property 

CSA  BOARD  OF  CONTRACT  APPEALS 

GS-18    CheinnaR  and  Chief  At^-aiaitfrative 
|udge  of  Board  of  Contract  Appeals 

CS-17    Vice  ChairiBaii.  Boatd  of  Contract 
Appeals 

OFnCE  OF  THE  INSPECTOR  GENERAL 

SES    Deputy  Inspector  General 

SES    Assistant  Inspector  Geaeral  for  Policy. 

Plans  and  Evaluation  Management  Systems 
SES    Assistaiil  Inspector  General  for 

Auditing 
SES    Deputy  Assistant  Inspector  General  for 

Auditing 
SES    Assistant  Inspector  General  for 

Invesligatiotis 
SES  *    Counsel  to  the  Inspector  General 

REGIONAL  OFHCES 

SES    Regional  Administrator.  Region  1 

(Boston) 
SES    Regional  Administrator.  Region  2  (New 

York) 
SES    Deputy  Regional  Adminiatrator.  Regfon 

2  (New  York) 

SES    Assistant  Regional  Administrator  for 

Public  Buildings  Service.  Region  2  (New 

York) 
SES    Assistant  Regional  Administrator  for 

Federal  Supply  Service,  Region  2  (New 

York) 
SES    Regional  Administrator.  Region  3 

(Philadelphia) 
SES    Deputy  Regional  Administrator.  Region 

3  (Philadelphia) 

SES  *    Assistant  Regional  Administrator. 

Information  Resource  Management  Service, 

N.E.  Zone.  Region  3  (Philadelphia) 
SES    Assistant  Regional  Administrator  for 

Public  Buildings  Service.  Region  3 

(Philadelphia) 
SES    Regional  Administrator.  Region  4 

(Atlanta) 
SES    Deputy  Regional  Administrator.  Region 

4  (Atlanta) 

SES    Assistant  Regional  Administrator  for 

Public  Buildings  Service.  Region  4  (Atlanta) 
SES    Assistant  Regional  Administrator  for 

Information  Resources  Management 

Service.  Region  4  (Atlanta} 
SES    Assistant  Regional  Administrator  for 

Federal  Supply  Service.  Region  4  (Atlanta) 
SES    Regional  Administrator.  Region  5 

(Chicago) 
SES*     Deputy  Regional  Administrator, 

Region  S  (Chicago) 
SES    Assistant  Regional  Administrator  for 

Public  Buildings  Service.  Region  5 

(Chicago) 
SES    Regional  Adnin^trator.  Region  • 

(Kansas  City) 
SES    Deputy  Regional  AdnMoistrator.  Region 

6  (Kansas  City) 

SES    Assistant  Administrator  for 

AdwiHistratien.  Region  6  (Kansas  Cily) 
SES    Assistant  Regional  Administralar  for 

Public  Buildings  Service.  RegiaD  ft  (Kansas 

City) 
SES    Regional  Adninistrator.  RegioB  7  (Fort 

Worth) 
SES    Deputy  Regional  Adnunistrator.  Region 

7  (Fort  Worth) 


SES    Assistant  Regional  Administrator  for 
Public  Buildings  and  Real  Property.  Region 
7  (Fort  Worth) 
SES    Assistant  Regional  Administrator  for 
Federal  Supply  Service,  Region  7  (Pbrt 

Worth) 
SES    Assistant  Regional  Administrator  for 

Information  Resources  Management 

Senrice,  Region  7  (Fort  Worth) 
SES    Regional  Administrator.  Region  8 

(Denver) 
SES*    Senior  Advisor.  Region  8  (Denver) 
SES    Regional  Administrator,  Region  9  (San 

Francisco) 
SES    Deputy  Regional  Administrator.  Region 

9  (San  Francisco) 
SES    Assistant  Regional  Administrator  for 

Public  Buildings  Service.  Region  9  (San 

Francisco) 
SES    Assistant  Regional  Administrator  for 

Federal  Supply  and  Services.  Region  9  (San 

Francisco) 
SES    Assistant  Regional  Admmistrator  for 

Information  Resources  Management 

Service,  Region  9  (San  Francisco) 
SES    Regional  Administrator.  Region  10 

(Auburn) 
SES  *    Senior  Advisor.  Region  10  (Auburn) 
SES    Regional  Administrator.  National 

Capital  Region  (Washington.  D.C.) 
SES    Deputy  Regional  Administrator, 

National  Capital  Region  (Washington,  D.C) 
SES    Assistant  Administrator  for 

Administration.  National  Capital  Reyon 

(Washington.  D.C.) 
SES  *     Assistant  Administrator  for  Real 

Estate  and  Development,  National  Capital 

Region  (Washingtoa  D.C) 
SES  *     Assistant  Administrator  for 

Operations,  National  Capital  Region 

(Washington,  D.C) 
SES    Assistant  Regional  Administrator  for 

Information  Resources  Management 

Service,  National  Capital  Region 

(Washington,  D.C.) 
SES  *     Director  of  Federal  Domestic 

Assistance  Catalog  Staff.  IRMS,  National 

Capital  Region  (Washington,  D.C) 

AGENCY:  INTER-AMERICAN 
FOUNDATION 

Positions:  No  section  aQ7(dK1)(C) 
Designations 

AGENCY:  INTERNATIONAL  fOINT 

COMMISSION 

Positions:  No  section  2Q7(d)(l)fC) 
Designations 

AGENCY:  INTERNATIONAL  TRAM 
COMMISSION 

PositionsT 

SES  Director.  OfTice  of  Operations 

SES  General  Counsel 

SES  Director.  Office  of  Industries 

SES  Director.  Office  of  Investigations 

SES  Director,  Office  of  Economics 

SES  Director,  Office  of  Administiation 

SES  Director,  Office  of  Tariff  Affairs  and 
Trade  Agreements 

AGENCY:  INTERSTATE  COMMERCE 
COMMISSION 

Positions: 

SES    Managing  Director 


SES    General  Cotmsel 
SES    Director,  Bureau  of  Traffic 
SES    Director,  Bureau  of  Accounts 
SES    Director,  Oflice  of  Proceedings 
SES    Director.  Office  of  TransporUtion 

Analysis  (OTA) 
SES    Deputy  General  Counsel 
SES*    Deputy  General  Counsel.  Resanrch 

and  Legislation 
SES    Associate  Director.  OfRce  of 

Proceedings 
SES    Director.  Office  CompNanee  and 

Consumer  Assistance — OCCA 
SES    Associate  Director.  Office  of 

Compliance  and  Consumer  Assistance — 

OCCA 
SES    Chief  of  Staff 
SES    Director.  Office  of  Legislative  and 

Public  Affairs 
SES    Deputy  Director,  Bureau  of  Accounts 

AGENCY:  lAFAN-UNFTED  STATES 
FRIENDSHIP  COMMISSION 

Positions: 

SES    Executive  Director 

AGENCY:  MARINE  MAMMAL 
COMMISSION 

Positions: 

GS-18    Executive  Director 

AGENCY:  MERIT  SYSTEMS 
PROTECTION  BOARD 

Positions: 

SES    Executive  Assistant  to  the  Chairman 

SES    Managing  Director 

SES    Assistant  Managing  Director  for 

Management 
SES    Associate  Assistant  Managing  Director 

for  Management 
SES    Assistant  Managing  Director  for 

Regional  Operaticms 
SES    General  Counsel 
SES    Deputy  General  Counsel 
SES    Associate  General  Counsel  for 

Litigation 
SES    Legislative  Counsel 
SES    Director.  OfRce  of  Appeals  Counsel 
SES    Associate  Director,  Oflice  of  Appeals 

Counsel 
SES    Director.  Office  of  Merit  Systems 

Review  and  Studies 
SES    Regional  Director.  AllanU 
SES    Regional  Director.  Chicago 
SES    Regional  Director.  Dallas 
SES    Regional  Director.  New  York 
SES    Regional  Director,  Philadelphia 
SES    Regional  Director,  San  Francisco 
SES    Regional  Director,  Washington,  D.C. 

AGENCY:  NATIONAL  AERONAUTICS 
AND  SPACE  ADMINISTRATION 

Positions: 

OFHCE  OF  THE  ADMINISTRATOR 
SES    Associate  Deputy  Administrator 
OFHCE  OF  THE  COMPTROLLER 

SES    Deputy  Comptroller,  NASA 
SES    Comptroller,  NASA 
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OFnCE  OF  LEGISLATiVE  AFFAIRS 

SES    Assistant  Adnrinfstrator  for  Legislative 
Affairs 

SES    Depniy  Assistant  Administralor  for 
Legislative  Affairs 

OFnCE  OF  THE  CHIEF  ENGINEER 

SES    Chief  Engineer.  NASA 

SES    Deputy  Chief  Engineer.  NASA 

OFFICE  OF  SPACE  SQENCE  AND 
APPUCATIONS 

SES    Associate  Administrator  for  Spncn 

Science  and  Api»lications 
SES    Eteputy  Associate  AdmiRistmlar  for 

Spece  Science  and  Appkicatiena 

OFFICE  OF  GENERAL  COUNSEL 

SES    General  Counsel 

SES    Deputy  General  Counsel,  NASA 

OFnCX  OF  PROCUREMENT 

SES    Assistant  Administrator  for 

Procurement 
SES    Deputy  Assistant  Administrator  for 

Procurement 

OFnCE  OF  SAFETY.  RELL\BILiry  AND 
QUALITY  ASSURANCE 

SES*    Associate  AdoMnistrator  for  Safety. 
Reliability  and  Quahty  Assurance 

OFnCE  OF  GOMUERCIAL  PROGRAMS 

SES    Assistant  Administrator  for 

Covnmercval  rVogiaiiia 
SES    Deputy  Assistant  Administntor  for 

OFnCE  OF  EXTERNAL  RELATIONS 

SES    Associate  Administnrtor  far  fitteiMl 
Relations 

SES    DepotyAssodatrAdBaafotnlorfor 
External  Relations 

OmCB  OF  SPACE  FLIGHT 

SES    Associate  Adnttnistiatiir  for  Space 

Flight 

SES    Deputy  Associalc  Adndoistratar  for 
Space  FKi^t 

OFFICE  OF  MANAGEMENT 

SRS    Associate  Administrator  for 

Management 
SES    Deputy  Associate  Administrator  for 

Management 

OFnCE  OP  AERCWAUnCS  AND  SPACE 
TECHNOLOGY 

SES    Associate  Administrator  for 
Aeronautics  and  Space  Technology 

SES    Deputy  Associate  Administrator  for 
Aeronautics  and  Space  Technology 

OFHCEOFPOUCV 

SES    Associate  Admimstrator  for  Policy 

OFFICE  OF  CHIEF  SCIENTIST 

SES    Chief  Scientist 

SES*     Deputy  Chief  Scientist 

OFnCE  OF  SPACE  TRACKING  AND  DATA 
SYSTEMS 

SES    AssocialeAdnifaiistratar  for  Space 

Tracking  and  Data  ^stens 
SES    Deputy  Associate  Adninistrator  for 
Space  Tracking  and  Data  Systems 


OFFICE  OP  SPACS  STATION 

SES    Associate  Administrator  for  Space 

Station 
SES    Deputy  Associate  Administrator  for 

Space  Station 

OFnCE  OF  EQUAL  OPPORTUNITY 
PROGRAMS 

SES    Assistant  Administrator  for  Equal 

Opportunity  Propams 
SES    Deputy  Assistant  Adarinistrator  for 

Equal  Opportunity  Programs 

INSPECTOR  GENERAL 

SES    Deputy  Inspector  General 

AMES  RESEARCH  CENTER 

SES    Director.  NASA  Ames  Research  Cemar 
SES    Deputy  Director.  NASA  Araes 
Research  Center 

GODDARD  SPACE  FUGHT  CENTER 

SES    Director,  NASA  Goddard  Space  Pygkt 
Center 

SES    Deputy  Director.  NASA  Goddeid  Spice 
Flight  Cili 

lOUNSON  SPACE  CENTER 

SES    Director,  NASA  Johnson  Space  CSfiler 
SES    Deputy  Director.  NASA  lofcMOB  Space 
Center 

KENNEDY  SPACE  CENTER 

SES    Director,  NASA  Kennedy  Space  Cenlv 
SES    Deputy  Director,  NASA  Kennedy  Space 
Center 

LANGLEY  RESEARCH  CENTER 

SES    Director,  NASA  Lai^ey  Research 

Center 
SES    Deputy  Director.  NASA  Langky 

Research  Center 

LEWIS  RESEARCH  CENTER 

SES    Director,  NASA  LcwteRcseafch  Center 

SES    Deputy  Director.  NASA  Lewis 
Research  Center 

MARSHALL  SPACE  FUGHT  CENTER 

SES    Director.  NASA  hfarafceRStwceFhght 

Center 

SES    Deputy  Director,  NASA  Siarshalt  Space 
Flight  Center 

NATIONAL  SPACE  TECHNOLOGY 
LABORATOmBS 

SES    Manager.  National  Space  Technofogy 

Laboratories 
SES    Deputy  Manager,  National  Space 

Technology  Laboratories 

AGENCY:  NATIONAL  CAPITAL 
PLANNING  COMMISSION 

Positions: 

SES    Executive  Director 

SES    Associate  Executive  Director  for 

Regional  Affairs 
SES    Associate  Executive  Director  (or 

District  of  Cofombia  Aflatos 
SES    Assistant  Executive  Drrector  for 

Operations 


AGENCY:  NATIONAL  COMMISSION 
ON  LIBRARIES  AND  D4FORUATION 
SCIENCE 

PositkmK 

SES    Executive  Diiectar 

AGENCY:  WATlOffAL  CREDIT  UNION 
ADMINBTRATICM 

Positiona: 

SES    General  Counsel 

SES    Director.  DMstaa  of  SupcTvMan  and 

Examination 
SES    Regional  Directors  (6) 
SES    Deputy  General  CoumiI 
SES*    Chief  BoaMiirist 
SES*    President,  CLP 
SES*    ExeotftoeOmctBr 

AGENCY:  NATIOHAL  ENDOWMENT 
FOR  THE  ARTS 

Positions: 

SES    Director  of  Spedal  Protects 

SES    Director  of  PWIqr.  Planning,  Research 

and  Budget 
SES    Director  of  Administration 
SES    Deputy  Chairman  for  Programs 
SES    Associate  Deputy  CkairaMm  far 

Pragrana  and  Oitactar  of  Program 

Coordination 

AGENCY:  NATIONAL  ENDOWMENT 
FOR  THE  HUMANITIES 

Positions: 

SES    Deputy  ChainiaB 

SES*    General  Cemael 

SES    Director  of  Administration 

SES    Assistant  Chairman  for  Programs 

SES    Director,  Dtvlafoa  of  Reaeaich 

Programs 
SES    Director.  Division  of  Cencnl  nograoM 
SES*    DiKctor.  OfRce  of  Ptannii«  and 

Budget 

AGENCY:  NATIONAL  LABOR 
RELATIONS  BOARD 

Positions: 

SES    Solicitor 
SES    &iecBtive  Sccietery 
SES    Deputy  General  Counsel 
SES    Associate  General  Counsel,  Division  of 
Enforcement  Litigation 

AGENCY:  NATIONAL  MEDIATION 
BOARD 

Positions: 

SES    Executive  Director 

AGENCY:  NATIONAL  SCIENCE 
FOUNDATION 

Positions: 

SES*    Senior  Science  Advisor 

SES    Executive  Officer.  Nationa)  Science 

Board 
SES    Director.  Diviaion  of  Audit  and 

Oversight 
SES    Director.  Office  of  Legistative  and 

Public  Affahv 
SES    Controller.  National  Science 

Foundation 
SES    General  Counsel 
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SES*    Director.  Office  of  Information 

Systems 
SES*    Assistant  Director  for  Computer  and 

Information  Science  and  Engineering 
SES    Assistant  Director  for  Science  and 

Engineering  Education 
SES    Assistant  Director  for  Scientific 

Technological  and  International  Affairs 
SES    Assistant  Director  for  Administration 
SES    Deputy  Assistant  Director  for 

Engineering 

AGENCY:  NATIONAL 
TRANSPORTATION  SAFETY  BOARD 

Positions: 

SES  Managing  Director 

SES  Deputy  Managing  Director 

SES  General  Counsel 

SES  Director.  Bureau  of  Accident 

Investigation 

SES  Director.  Bureau  of  Technology 

SES  Director.  Bureau  of  Administration 

SES  Director,  Bureau  of  Safety  Programs 

SES  Director.  Bureau  of  Field  Operations 

AGENCY:  NUCLEAR  REGULATORY 
COMMISSION 

Positions: 

Offka  of  tiM  CoaunisskMi 

CC-18    Executive  Assistant  to  the  Chairman 

SES*    Senior  Policy  Advisor 

Advisory  Committee  on  Reactor  Safeguaids 

SES    Exective  Director,  ACRS 

SES    Assistant  Executive  Director  for  Project 

Review,  ACRS 
SES    Assistant  Executive  Director  for 

Technical  Activities.  ACRS 


Office  of  Administration 

SES    Director.  Office  of  Administration 
SES    Deputy  Director,  Office  of 

Administration 
SES    Director,  Division  of  Organization  & 

Personnel 
SES    Director.  Division  of  Contracts 
SES    Director.  Division  of  Tech  Information 

&  Document  Control 


Office  of  Resource  Management 

SES    Controller  and  Director 

SES    Deputy  Controller  and  Deputy  Director 

Office  of  the  Secretary 

SES    Secretary  of  the  Commission 

SES    Assistant  Secretary  of  the  Commission 

Office  of  Inspector  and  Auditor 

SES    Director.  Office  of  Inspector  and  | 

Auditor 
SFS    Deputy  Director.  Office  of  Inspector 

and  Auditor 


Office  of  State  Programs 

SES    I}irector.  Office  of  State  Programs 

Offio*  of  invMtigattons 

SES    Director.  Office  of  Investigations 
SES    Deputy  Director  of  Investigations! 

Ainak  Safaly  and  Ijceosing  Boaid  Panel 

SES    Oilaf  Admuusirative  |udge 

SES    Deputy  Chief  Administrative  Judge 

(Executive) 
GLt-17    Deputy  GkiaT  Administrative  Judge 

(Technical) 


Atomic  Safety  and  Licensing  Appeal  Panel 

SES    Chairman.  ASLAP 

GG-17    Administrative  Judge  (Legal)  ASLAP 

(3) 
GG-17    Administrative  Judge  (Technical)  (2) 

Office  of  the  General  Counsel 

SES    General  Counsel 

SES    Solicitor.  OCC 

SES*    Deputy  General  Counsel 

SES*    Associate  General  Counsel  for 

Licensing  and  Regulation 
SES*    Assistant  General  Couiisel  for 

Adjudication  and  Opinions 
SES*     Assistant  General  Counsel  for 

Legislation  and  Government  Affairs 
SES*    Assistant  General  Counsel  for 

Rulemaking  and  Fuel  Cycle 
SES*    Assistant  General  Counsel  for 

Hearings  and  Enforcement 
SES*    Assistant  General  Counsel  for 

Administration 
SES*    Assistant  General  Counsel  for 

Enforcement 
SES*    Assistant  General  Counsel  for 

Hearings 
SES*     First  Deputy  Assistant  General 

Counsel 
SES*    Deputy  Assistant  General  Counsel  for 

Hearings  (3) 
SES*    Deputy  Assistant  General  Counsel  for 

Hearings/ Antitrust  Counsel 
GG-17    Special  Assistant  for  International 

Affairs 

Office  of  Public  Affairs 
SES    Director,  Office  of  Public  Affairs 
SES    Deputy  Director,  Office  of  Public 
Affairs 

Office  of  Congressional  Affairs 

SES    Director,  Office  of  Congressional 
Affairs 

Executive  Director  for  Operations 

SES    Executive  Director  of  Operations 
SES    Deputy  Executive  Director  for 

Operations 
SES    Assistant  for  Operations 
SES    Deputy  Executive  Director  for  Regional 

Operations  and  Generic  Requirements 
SES    Director,  Regional  Operations  and 

Generic  Requirements  Staff 
SES*    Deputy  Executive  Director  for 

Operations  (IRM) 

Office  of  International  Programs 
SES    Director.  Office  of  International 

Programs 
SES    A/D  for  International  Cooperation 
SES    A/D  for  Export/Import  &  International 

Safeguards 

Office  of  Nuclear  Reactor  Regulation 

SES    Director.  Office  of  Nuclear  Reactor 

Regulation 
SES    Deputy  Director.  Office  of  Nuclear 

Reactor  Regulation 
SES    Director.  Planning  &  Program  Analysis 

Staff 
SES*    Director.  Operating  Reactors 

Assessment  Staff 
SES*    Director.  TVA  Project  Staff 
SES*    Director,  Division  of  Pressurized 

Water  Reactor  (PWR)  Licensing-A 


SES*    Deputy  Director.  Division  of 

Pressurized  Water  Reactor  (PWR) 

Licensing-A 
SES*    Project  Director.  PWR  Project 

Directorate  1 
SES'    Project  Director.  PWR  Project 

Directorate  2 
SES*    Project  Director.  PWR  Project 

Directorate  3 
SES*    Project  Director.  PWR  Project 

Directorate  4 
SES*    Project  Director.  PWR  Project 

Directorate  5 
SES*    Assistant  Director  for  PWR-A 
SES*    Chief.  Engineering  Branch  (PWR-A) 
SES*    Chief.  Plant  Systems  Branch  (PWR-A) 
SES*    Chief.  Electrical,  Instrumentation  and 

Control  Systems  Branch  (PWR-A) 
SES*    Chief,  Reactor  Systems  Branch  (PWR- 

SES*    Chief,  Facility  Operations  Branch 

(PWR-A) 
SES*    Director,  Division  of  Pressurized 

Water  Reactor  (PWR)  Licensing-B 
SES*    Deputy  Director,  Division  of 

Pressurized  Water  Reactor  (PWR) 

Licensing-B 
SES*    Project  Director.  PWR  Project 

Directorate  6 
SES*    Project  Director,  PWR  Project 

Directorate  7 
SES*    Project  Director.  PWR  Project 

Directorate  8 
SES*    Project  Director,  Standarization  and 

Special  Projects  Directorate 
SES*    Project  Director,  Integrated  Safety 

Assessment  Project  Directorate 
SES*    Project  Director,  TMI-2  Cleanup 

Project  Directorate 
SES*     Assistant  Director  for  PWR-B 
SES*    Chief,  Engineering  Branch  (PWR-B) 
SES*    Chief,  Plant,  Electrical, 

Instrumentation  and  Control  Systems 

Branch  (PWR-B) 
SES*    Chief,  Reactor  Systems  Branch  (PWR- 

SES*    Chief.  Facility  Operations  Branch 

(PWR-B) 
SES*    Director.  Division  of  Boiling  Water 

Reactor  (BWR)  Licensing 
SES*    Deputy  Director.  Division  of  Boiling 

Water  Reactor  (BWR)  Licensing 
SES*    Project  Director.  BWR  Project 

Directorate  1 
SES*    Project  Director,  BWR  Project 

Directorate  2 
SES*    Project  Director,  BWR  Project 

Directorate  3 
SES*    Project  Director.  BWR  Project 

Directorate  4 
SES'    Assistant  Director  for  BWR 
SES*    Chief,  Engineenng  Branch  (BWR) 
SES*    Chief,  Plant  Systems  Branch  (BWR) 
SES*    Chief  Electncal.  Instrumentation  and 

Control  Systems  Branch  |BWR] 
SES*    Chief,  Reactor  Systems  Branch  (BWR) 
SES*    Chief.  Facility  Operations  Branch 

(BWR) 
SES*    Director.  Division  of  Safety  Review. 

and  Oversight 
SES*    Deputy  Director,  Division  of  Safety 

Review  and  Oversight 
SES*    Chief.  Regulatory  Improvements 

Branch 
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SES*    Chief.  Reliability  and  Risk 

Assessment  Branch 
SES*     Chief.  Reactor  Safety  Issues  Branch 
SES*    Chief.  Engineering  Issues  Branch 
SES*    Chief,  Safety  Piti^ni  Evaluation 

Branch 
SES*    Director.  Division  of  Human  Factors 

Technology 
SES*    Deputy  Director.  Division  of  Hunan 

Factors  Technology 
SES*    Special  Assistant  for  Audita 
SES*    Chief.  Operator  Licensing  Branch 
SES*    Chief.  Human  Factors  Issues  Branch 
SES*    Chief,  Maintenance  and  Training 

Branch 
SES*    Chief.  Technical  Specification 

Coordination  Branch 

Office  of  Nudaar  Ragnlatecy  Katmnik 

SES    Director,  Nuclear  RegulatorjrResearch 
SES    Deputy  Dwector,  Nuclear  Regulatory 
Research 

Office  of  Nuclear  Material  Safety  and 
Safeguards 

SES    Director.  NMSS 

SES    Deputy  Director,  NMSS 

SES    Director.  Division  of  Safeguards 

SES    Deputy  Director.  Division  of  Safeguards 

SES*    Chief,  Facility  Assessment  and 

StandardrzaKon  Branch 
SES*    Chief,  SG  Reactor  and  Transportation 

Licensing  Branch 
SES*    ChfeT.  SG  Material  Ucafitiiig 

International  Activities  Branch 
SES    Deputy  Director,  Divlrtoo  of  PtodCyde 

a  Material  Safety 

SES    Director.  Division  of  PaalCydta 

Material  Safety 
SES    Chief. Adv a ^pent FtwlLkMatag 

Branch 

SES    Chief.  Uranium  Fuel  Uccaaing  Branch 
SES    Chief.  Tranaportatioa  Certiflcatioa 

Branch 
SES    Chief,  Materials  Licensing  Bmieh 
SES    Deputy  Director,  Division  Waste 

Management 
SES    Director,  Diviston  of  Waste 

Management 
SES    Chief,  Repository  Projects  Branch 
SES    Chief,  Engineering  Branch 
SES    Chief.  Geotechnical  Branch 
SES    Chief,  Low-Level  and  Uranium 

Recovery  Projects  Branch 
SES    Chief,  Policy  and  Program  Control 

Branch 

"Tim  nf  laaiiiiillM  anilrtofniraMil 

SES    Director,  Inspection  and  Enforcement 
SES    Deputy  Director,  Office  Inspection  and 

Enforcement 
SES    Director,  Program  Support  and 

Analysis  Staff 
SES    Director,  Enforcement  Staff 
SES    Director,  Dnrisian  of  BHietgency 

Prepare^Kss^Mid  Engineering  Reaponae 
SES    Deputy  Director.  DivinoR  of  BtMi^mor 

Preparedhieaa  and  BUgineeTing  RcaponM 
SES    Chiet  Bweigewy  Prepar c«hiaaa  Branch 
SES    Chief,  Operating  Ranctom  Rnyama 

Branch 
SES    Chiet  Reactor  CootmclioiiProgianM 

Branch 

Oiraclar.  DiviMB  of  QMbty 
■nnu.Vaador  init  Tw  hiiiiiil  TniBing 

Center  Programs 


SES*    Deputy  Director.  Division  of  Quality 

Assurance,  Vendor  and  Technical  Training 

Center  Programs 
SES    Chief,  Engineering  and  Generic 

Communications  Branch 
SES    Director.  Tedmical  Trainir^  Center 
SES    Chief.  Quality  Assurance  Branch 
SES    Chief.  Events  Analysis  Branch 
SES    Chief.  Incident  Response  Branch 
SES    Chief.  Safeguard  end  Materials 

Programs  Branch 
SES    Chief.  Vendor  Program  Branch 
SES*    Director.  Division  of  Inspection 

Programs 
SES*    Deputy  Director.  Division  of 

Inspection  Progranu 

Regional  Offices 

SES    Regiona)  Administrator,  Region  I 

SES    Deputy  Regional  Administrator.  Region 

SES    Director.  Division  of  Reactor  Projects, 

Region  I 
SES    Deputy  Director,  Division  of  Reactor 

Projects.  Region  I 
SES    Director.  Division  of  Reactor  Safety. 

Region  I 
SES*    Deputy  Director,  Division  of  Reactor 

Safety,  Region  I 
SES    Director,  Division  of  Radiation  Safiety 

and  Safeguards,  Region  I 
SES    Regional  Administrator,  Region  II 
SES    Deputy  Regional  Administrator.  Region 

U 
SES*    Director.  TVA  Projects.  Region  ff 
SES    Director,  Division  ol  Racbation  Safety 

and  Safeguards,  Region  II 
SES    Director,  Division  of  Reactor  Safety. 

Region  II 
SES  *    Deputy  Director.  Division  td  Reactor 

Safety,  Region  II 
SES    Director.  Division  of  Reactor  Projects, 

Region  II 

SES    Deputy  Director.  Division  of  Reactor 

Projects.  Region  II 
SES    Regional  Administrator.  Region  III 
SES    Deputy  Regional  Administrator.  Rnion 

III 
SES    Director,  Division  of  Reactor  Projects. 

Region  III 
SES    Deputy  Director,  Division  of  Reactor 

Projects,  Region  III 
SES    Director.  Division  of  Radiation  Safety 

and  Safeguards.  Region  III 
SES    Director  Division  of  Reactor  Safiety, 

Region  ni 
SES*    Deputy  Director,  Division  of  Reactor 

Safety.  Re^on  lU 
SES    Regional  Adaunistrator,  Region  IV 
SES    Director,  Division  of  Radiation  Safety 

and  Safeguards.  Region  IV 
SES    Director.  Uranium  Recovery  Field 

Office,  Region  IV 

SES    Deputy  Regional  Adminiatrator,  Region 
IV 

SES    Director,  Division  of  Reactor  Safety 

and  Projects.  Region  IV 
SES    Deputy  Director,  Oiviiiaii  of  Reactor 

Safety  and  Projects,  Region  IV 
SES    Regional  Administrator,  Region  V 
SES    Deputy  Regional  Aihttiniatrator.  Region 

V 

SES   Diicctar.  Division  of  Reador  Safety 

and  Projects,  Region  V 
SES    Dep^DiRctor,Di«iaioo  of  Reactor 

Safety  and  Projects,  Region  V 


SES    Director.  Division  of  Radiation  Safety 
and  Safeguards,  Region  V 

Office  of  Analysis  and  Evalaodoa  of 
Operational  Data 

SES    Director,  Office  for  Analysis  and 
Evaluation  of  Operational  Data 

SES    Deputy  Director,  CWice  for  Analysis 
and  Evaluation  of  Operational  Date 

SES    Chief,  Reactor  Operations  Analysis 
Branch 

SES    Chief,  IVogram  Technology  Branch 

Office  of  Small  Oiaadvanlagad  Bwiaaas 
Utilization  and  OvU  li^Ms 

SES    Director.  Office  of  Small  and 
Disadvantaged  Business  Utilization  and 
Civil  Rights 

Offioa  of  bifermalion  Rooouroes  Management 

SES*    Director,  Office  of  Information 
Resources  Management 

AGENCY:  OCCUPATIONAL  SAFETY 
AND  HEALTH  REVIEW  COMMISSION 

Positions: 

SES    Executive  Director 
SES    General  Counsel 

AGENCY:  OFFICE  OF  PERSONNEL 
MANAGEMENT 

Fofitiom: 

SES    Counselor  to  the  Director,  Office  of  the 

Director 
SES*    Executive  Assistant  to  the  Director/ 
Director  of  Policy  Development,  Office  of 
the  Director 
SES    Director,  Federal  Executive  Institute 
SES*    Deputy  Director/Dean  for  Academic 

Affairs,  Federal  Executive  Institute 
SES    Regional  Director.  Atlanta  R^ioo 
SES    Regional  Director.  Chicago  Region 
SES    RegioikBl  Director.  Dallas  Region 
SES    Regional  Director,  Denver  Region 
SES    Regional  Director,  PhUade^Bhia  Region 
SES    Regional  Director.  San  Francisco 

Region 
SES    Director.  Office  of  Congressional 
^  Relations 
^S    Director.  Office  of  Executive 

Admintstretion 
SES    General  Counsel,  Office  of  ^  General 

Counsel 
SES    Deputy  General  Counsel.  Office  of  the 

General  Counsel 
SES    Associate  General  counsel.  Office  of 

die  General  Counsel 
SES*    Deputy  Director,  Office  of 

Covemmeat  Ethics 
SES*    Chief  Counael,  Office  of  Government 

Ethics 
SES    Inspector  General  Of&ce  of  the 

Inspector  General 
SES    Director,  Office  of  International  Afhirt 
SES    Director.  Office  of  Public  Affairs 
SES    ChaimaB.  Federal  Prevailii^  Rata 

Advisory  Committee 
SES    Asaociate  Director  for  Adaaiaistrallaa 

AdminiattatiBn  Group 
SES    Deputy  Associate  Director  for 

AdBBBiBttation.  Adauniatration  Group 
SES    AaaiataatOhvctorforl 
EEO,  Administration  Group 
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SES*    Assistant  Director  for  Finance  and 
Administrative  Services.  Administration 
Group 
SES    Assistant  Director  for  Information 

Management  Administration  Group 
SES*    Executive  for  ADP  Operations. 

Administration  Group 
SES    Assistant  Director  for  Budget  and 

Management.  Administration  Group       , 
SES*    Associate  Director  for  Career  Entr|. 

Career  Entry  Group 
SES*    Deputy  Associate  Director  for  Career 

Enty.  Career  Entry  Group  i 

SES    Assistant  Director  for  Staffing 

Operations,  Career  Entry  Group 
SES    Assistant  Director  for  Staffing  Policy 

Career  Entry  Group 
SES    Chief.  Examining  Policy  Analysis 

Division.  Career  Entry  Group 
SES    Assistant  Director  for  Recruitment  and 
Special  Personnel  Programs,  Career  Entry 
Group 
SES    Assistant  Director  for  Administrative 

Law  ludges.  Career  Entry  Group 
SES*    Associate  Director  for  Personnel 
Systems  and  Oversight.  Personnel  Systems 
and  Oversight  Group 
SES*    Deputy  Associate  Director  for 
Personnel  Systems  and  Oversight 
Personnel  Systems  and  Oversight  Group 
^S    Assistant  Director  for  Performance 
Management  Personnel  Systems  and 
Oversight  Group 
SES    Assistant  Director  for  Employee.  Labor, 
and  Agency  Relations.  Personnel  Systems 
and  Oversight  Group 
SES    Assistant  Director  for  Agency 
Compliance  and  Evaluation.  Personnel 
Systems  and  Oversight  Group 
SES    Assistant  Director  for  Standards 
Development  Personnel  Systems  and 
Oversight  Group 
SES    Assistant  Director  for  Pay  Programs, 
Personnel  Systems  and  Oversight  Group 
SES    Associate  Director  for  Retirement  and 

Insurance.  Retirement  and  Insurance  Group 
SES    Deputy  Associate  Director  for 
Retirement  and  Insurance,  Retirement  and 
Insurance  Group 
SES    Chief  Actuary.  Retirement  and      j 

Insurance  Group 
SES    Assistant  Director  for  Insurance 

Programs.  Retirement  and  Insurance  Group 
SES    Assistant  Director  for  Retirement 

Programs,  Retirement  and  Insurance  Group 
SES    Assistant  Director  for  Financial  Control 
and  Management  Retirement  and 
Insurance  Group 
SES    Assistant  Director  for  Retirement  and 
Insurance  Policy,  Retirement  and  Insurance 
Group 
SES*    Temporary  Assignment  Pool  Program 
Officer  serving  as  Director  FERS 
Implementation  Task  Force,  Retirement 
and  Insurance  Group 
^S*    Associate  Director  for  Training  and 
Investigations.  Training  and  Investigations 
Group 
SES*    Deputy  Associate  Director  for 
Training  and  Investigations,  Training  and 
Investigations  Group 
SES    Assistant  Director  for  Federal    i 
Investigations.  Training  and  Investigations 
Group 
SES    Assistant  Director  for  Training  and 
Development  Training  and  Investigations 
Group 


SES*    Director.  Washington  Area  Service 

Center 
SES*    Deputy  Director.  Washington  Area 

Service  Center 
SES    Assistant  Director  for  Washington 

Examining  Services.  Washington  Area 

Service  Center 
SES*    Assistant  Director  for  Washington 

Training  and  Development  Services. 

Washington  Area  Service  Center 

AGENCY:  OmCE  OF  SPECIAL 
COUNSEL  (MSPB) 

Positions: 

SES    Deputy  Special  Counsel 

SES    Associate  Special  Counsel  for 

Investigation 
SES    Associate  Special  Counsel  for 

Prosecution 
SES    Associate  Special  Counsel  for  Plannmg 

and  Oversight 
SES*    Director  of  Operations  Management 

AGENCY:  OVERSEAS  PRIVATE 
INVESTMENT  CORPORATION 

Positions:  No  section  207(d)(1)(C) 
designations 

AGENCY:  PANAMA  CANAL 
COMMISSION 

Positions: 

AD    Administrator 

CX    Deputy  Administrator 

AGENCY:  PEACE  CORPS 

Positions 

FE-2    General  Counsel.  Peace  Corps 

FE-2    Associate  Director,  International 

Operations,  Peace  Corps 
FB-2    Executive  Assistant  to  the  Director, 

Peace  Corps 
FE-2    Associate  Director,  Volunteer 

Recruitment  and  Selection,  Peace  Corps 
FE-2    Associate  Director,  Management, 

Peace  Corps 

AGENCY:  PENNSYLVANL\  AVENUE 
DEVELOPMENT  CORPORATION 

Positions 

AD    Executive  Director  of  the  Corporation 
AO    Assistant  Director-Legal 
AD    Assistant  Director-Development 
AD    All  members  of  the  Board  of  Directors 
(23) 

AGENCY:  PENSION  BENEFIT 
GUARANTY  CORPORATION 

Positions 

GS-17    Deputy  Executive  Director  for 

Insurance  Programs 
GS-17    Director,  Legal  Department 
GS-17    Director.  Insurance  Operations 

Department 

AGENCY:  POSTAL  RATE 
COMMISSION 

Positions 

AD-18    General  Counsel  of  the  Commission 

AD-18    Director  of  the  Office  of  Techinical 

Analysis  and  Planning 
AD-18    Director  of  Office  of  Consumer 

Advocate 


AGENCY:  RAILROAD  RETIREMENT 
BOARD 

Positions 

SES    Executive  Director 

SES    Associate  Executive  Director  for  Legal 

and  Administrative  Services/General 

Counsel 
SES    Associate  Executive  Director  for 

Program  Analysis 
SES    Associate  Executive  Director  for  Field 

Service 
SES    Associate  Executive  Director  for 

Retirement  Claims 
SES    Associate  Executive  Director  for 

Unemployment  and  Sickness  Insurance 
SES    Chief  Actuary 
SES    Associate  Executive  for  Data 

Proccssins 
SES    Associate  Executive  Director  for  Fiscal 

Operations 
SES*    Assistant  Inspector  General  for 

Auditing 

AGENCY:  SECURITIES  AND 
EXCHANGE  COMMISSION 

Positions: 

SES  General  Counsel 

SES  Director.  Division  of  Corporation 

Finance 

SES  Director,  Division  of  Enforcement 

SES  Director,  Division  of  Investment 

Management 

SES  Director.  Division  of  Market  Regulation 

SES  Chief  Accountant  of  the  Commission 

SES  Deputy  Chief  Accountant 

SES  Executive  Director 

SES  Regional  Administrator,  New  York 

SES  Regional  Administrator.  Chicago 

SES  Regional  Administrator,  Los  Angeles 

AGENCY:  SELECTIVE  SERVICE 
SYSTEM 

Positions: 

SES    Deputy  Director  of  the  Agency 
SES    Associate  Director,  Operations 
SES    Associate  Director,  Management 
Information  Systems 

AGENCY:  SMALL  BUSINESS 
ADMINISTRATION 

Positions: 

SES    Deputy  Administrator 
SES    Regional  Administrator.  Region  I 
SES    Regional  Administrator,  Region  II 
SES    Regional  Administrator,  Region  III 
SES    Regional  Administrator,  Region  IV 
SES    Regional  Administrator,  Region  V 
SES    Regional  Administrator,  Region  VI 
SES    Regional  Administrator,  Region  VII 
SES    Regional  Administrator,  Region  VIII 
SES    Regional  Administrator.  Region  IX 
SES    Regional  Administrator.  Region  X 
SES    Director,  Equal  Employment 

Opportunity  and  Compliance 
SES    General  Counsel 
SES    Deputy  General  Counsel 
SES    Associate  Administrator  for 

Procurement  Assistance 
SES    Associate  Administrator  for  Minority 

Small  Business  and  Capital  Ownership 

Development 
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SES    Associate  Administrator  for  Finance 

and  Investment 
SES    Assistant  Administrator  for 

Administration 
SES*    Associate  Administrator  for  Business 

Development 
SES    Director  of  Personnel 
SES*    Assistant  Inspector  General  for 

Audits 
SES*    Assistant  Inspector  General  for 

Investigations 
SES    Associate  Deputy  Administrator  for 

Management  and  Administration 
SES    Associate  Deputy  Administrator  for 

Special  Programs 
SES    Comptroller 
SES    Director  of  Program  Analysis  and 

Review 

AGENCY:  TENNESSEE  VALLEY 
AUTHORITY 

Positions: 

M-13  General  Manager 
M-12  Inspector  General 
M-12    Manager,  Office  of  Natural  Resources 

and  Economic  Development 
M-12    Manager,  Office  of  Nuclear  Power 
M-12    Manager,  Office  of  Power 
M-12    General  Counsel 
M-12    Manager,  Office  of  Agricultural  and 

Chemical  Development 
M-12    Assistant  General  Manager  (Finance] 
M-12    Manager,  Office  of  Employee 

Relations 
M-12    Manager,  Office  of  Corporate  Services 
M-12    Manager,  Office  of  Policy,  Planning 

and  Budget 
M-12    Manager,  Office  of  Governmental  and 

Public  Affairs 
M-11    Assistant  Manager,  Office  of  Power 

(2) 
M-ll    Deputy  General  Counsel 
M-11    Associate  General  Counsel 
M-ll    Assistant  Manager,  Office  of 

Agricultural  and  Chemical  Development 
M-ll    Director,  Division  of  Power 

Engineering  and  Construction 
M-ll    Washington  Representative 
M-ll    Assistant  Manager,  Office  of  Natural 

Resources  and  Economic  Development 

AGENCY:  UNITED  STATES 
ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

Positions:  No  section  207(d)(1)(C) 
designations. 

AGENCY:  UNITED  STATES  ARMS 
CONTROL  AND  DISARMAMENT 
AGENCY 

Positions: 

SES  Counselor 

0-7/0-8    Senior  Military  Adviser,  D 

SES  Special  Representative  for  INF 

SFS  U.S.  Representative  to  CD 

SES  Administrative  Director 

SES  General  Counsel 

SES  Director.  Office  of  Public  Affairs 

SES  Deputy  Assistant  Director.  SP 

SFS  Deputy  Assistant  Director.  NWC 

IPA  Deputy  Assistant  Director,  VI 

SES  Deputy  Assistant  Director,  MA 


AGENCY:  UNITED  STATES 
INFORMATION  AGENCY 

Positions: 

SES    Director.  Office  of  Public  Liaison 

SES    General  Counsel 

SES    Deputy  General  Counsel 

Office  of  Inspector  General 

SES    Inspector  General 

Office  of  Inspections 

SFS    Chief  of  Inspections 

The  Bureau  of  Educational  and  Cultural 
Affairs 

SFS    Director  of  Cultural  Centers  and 

Resources 
SES    Director,  Office  of  Academic  Programs 
SES    Director,  Office  of  International 

Visitors 
SES    Director.  Office  of  Private  Sector 

Programs 

The  Voice  of  America 

SFS    Deputy  Director  (Modernization) 
SES    Deputy  Director  (Programs) 
SES    Director.  Office  of  Administration 
SES    Director  for  News  and  English 

Broadcasts 
SFS    Director  for  Regional  Language 

Broadcasts 
SES    Director  of  Engineering  and  Technical 

Operations 
SES    Director.  Office  of  Personnel 
SES    Director.  Radio  Marti 
SES    Director  of  Broadcast  Operations 

The  Bureau  of  Management 

SFS    Deputy  Associate  Director 

SES    Director,  Office  of  Administration  and 

Technology 
SES    Director,  Office  of  Comptroller 
SES    Director,  Office  of  Personnel 
SFS    Director.  Office  of  Equal  Employment 

Opportunity  and  Civil  Rights 
SES    Director.  Office  of  Contracts 
SES    Director,  Office  of  Security 

The  Bureau  of  Programs 

SES    Director  of  Exhibits  Service 
SFS    Director  of  Press  and  Publication 

Services 
SES    Deputy  Associate  Director 
SES    Executive  Officer 
SES    Director,  Office  of  Program 

Coordination  and  Development 
SFS    Director,  Foreign  Press  Centers 
SES    Director,  Office  of  Research 

Television  and  Film  Service 

SES  Director  of  Television  and  Film  Service 

SES  Deputy  Director 

SES  International  Marketing  Manager 

SES  Facilities  Manager 

SES  News  and  Current  Events  Manager 

Area  Offices 

SFS  Director  of  African  Affairs 

SFS  Deputy  Director,  African  Affairs 

SFS  Director  of  European  Affairs 

SFS  Deputy  Director  of  European  Affairs  (2) 

SFS  Director  East  Asian  and  Pacific  Affairs 

SFS  Deputy  Director  of  East  Asian  and 

Pacific  Affairs 

SFS  Director  of  American  Republics  Affairs 


SFS    Deputy  Director  of  American  Republics 

Affairs 
SFS    Director  of  North  African,  Near  Eastern 

and  South  Asian  Affairs 
SFS    Deputy  Director  of  North  African  and 

Near  Eastern  and  South  Asian  Affairs 
SFS    Public  Affairs  Officer  of  Class  1  Posts 

(22) 

AGENCY:  US.  INTERNATIONAL 
DEVELOPMENT  COOPERATION 
AGENCY 

Positions: 

AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Office  of  the  Administrator 

SES    Counselor  to  the  Agency 

Office  of  the  General  Counsel  (GC) 

SES    General  Counsel 

SES    Deputy  General  Counsel 

Office  of  Legislative  Affairs  (LEG) 

SES    Director 

Bureau  of  External  Affairs  (XA) 

SES    Deputy  Assistant  Administrator  (PML) 
SES*    Deputy  Assistant  Administrator 

Board  for  International  Food  and  Agricultural 
Development  Support  Staff  (BIFAD/S) 

Office  of  the  Executive  Director 
SES    Executive  Director 

Office  of  U.S.  Foreign  Disaster  Assistance 
(OFDA) 

SES    Coordinator,  Foreign  Disaster  Relief 

Bureau  of  Management 

Office  of  the  Assistant  to  the  Administrator 
for  Management  (AA/M) 

SES    Assistant  to  the  Administrator  for 

Management 
SES    Deputy  Assistant  to  the  Administrator 

for  Management 

Office  of  Personnel  Management  (M/PM) 

SFS-MC    Director 

Office  of  Financial  Management  (M/FM) 

SES    Controller 

Directorate  for  Program  and  Management 
Services  (M/SER) 

Office  of  the  Associate  Assistant  to  the 
Administrator 

SES    Associate  Assistant  to  the 
Administrator  for  Management  (M/AAA/ 
SER) 

Office  of  information  Resources  Management 
(M/SER/IRM) 

SES    Director 

Office  of  Management  Operations  (M/SER/ 
MO) 

SES    Director 

Office  of  Procurement  (M/SER/OP) 

SFS-MC    Director 
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Exwailw*  Office  ol  MwigiiwMt  Support 
(M/SER/MS) 

Oflim  of  Iha  Diractor 

SFS-C    Director 

Offics  of  Equal  Opportwuty  ProTams  (EOP) 

SES    Director 

Bureau  for  Food  for  Peace  and  Voluntary 
AaaisUMB  (FVA) 

Offka  of  tiie  AssisUnI  Administrator  (AA/ 
FVA) 

SFS-MC    Deputy  Assistant  Administrator 
Offics  of  Pragnm.  Poticjr  and  Evaluatioa 
(PPE) 

SFS-C    Director,  Program  Policy  and 
Evaluation 

Offica  of  Private  and  Voluntary  CooperatiMi 
(PVQ 

ffiS    Director,  Private  and  Voluntary 
Cooperation 

Offka  of  Food  for  Peace  (FFP) 

SFS    Coordinator,  Food  for  Peace 

BuiMU  for  Private  Enteiprisa  (PRE) 

Office  of  llie  Aaaiataal  Administrator  (AA/ 

PRE) 

SFS-MC    Senior  Deputy  Assistant 

Administrator 
SES    Deputy  Assistant  Administrator  for 

Housing  and  Urban  Programs 

Office  of  Program  Review  (PR) 

SFS-C    Director 

Office  of  Housing  and  Urban  Programs  (H) 

SFS-MC    Director 

Bureau  of  Program  and  Policy  Coonfination 

(PPG) 

Office  of  tiie  Assistant  Adndmstrator  (AA/ 

PPQ 

SFS-MC    Deputy  Assistant  Administrator 
SFS-MC    Deputy  Assistant  Administrator 

Office  of  Policy  Development  and  Program 
Reviaw  (PPC/PDPR) 

SES    Associate  Assistant  Administrator 

Offioa  of  PUniag  and  Budgeting  (PPC/PB) 
SFS-MC    Associate  Assistant  Adroinistralor 
Office  of  Ecnoomk  Affairs  | 

SFS-MC    Associate  Assistant  Administrator 

Canter  for  Development  Information  and 

Evahiatioa 

SFS-C    Associate  Assistant  Administrator 

Women  in  Development  (PPC/WID) 

SES    Director 

Office  of  Donor  Coordination 

SES    Director . 

Bureau  of  Science  and  Technology  (S  ft  T) 

Office  of  the  Senior  Assistant  Administrator 

SFS-J»4C    Deputy  Assistant  Administrator 

for  Research 
SFS-MC    Deputy  Assistant  Administrator 

for  Technical  Cooperation 


Office  of  Research  and  Uoiveraity  Relations 
AD-18    Director 
Office  of  Program 

SFS-MC    Director 

Agency  Directorate  for  Food  and  Agriculture 

SES    Agency  Director  for  Food  and 
Agriculture 

Office  of  Agriculture 

SES    Director 

Office  of  Nutrition 

SES    Director 

Agency  Diiectorale  for  Energy  and  Natural 
Resources 

SES    Agency  Director  for  Energy  and 
Natural  Resources 

Office  of  Foceatry,  Environmental  and 
Natural  Reaourcas 

SES    Director 
Office  of  Energy 
SES    Director 

Agency  Directorate  for  Human  Resources 
SES    Agency  Director  for  Human  Resources- 
Office  of  Rural  and  Institutional  Development 
SFS-C    Director 
Office  of  Education 
SES    Director 

Office  of  International  Training 
SES    Director 

Agaocy  Directorate  for  Health 
SES    Agency  Director  for  Health 
Agency  Directorate  for  Population 
SES    Agency  Director  for  Population 
Bureau  of  Africa  (AFR) 
Office  of  the  Administrator  (AA/AFR) 
SFS-MC    Deputy  Assistant  Administrator 
SFS-MC    Deputy  Assistant  Administrator 

for  East  and  Southern  Africa 
SFS-MC    Deputy  Assistant  Administrator 

for  West  and  Central  Africa 

Office  of  Development  Planning  (AFR/DP) 

SFS-MC    Director 

Office  of  Technical  Resources  (AFR/TR) 

SFS-MC    Director 

Office  of  Project  Development  (AFR/PD) 

SFS-C    Director 

Office  of  Eastern  Africa  Affairs 

SFS-C    Director 

Office  of  Central  and  Coastal  Wast  African 

Affairs 

SFS-C    Director 

Office  of  Sahel  and  West  Africa  Affairs 

SFS-C    Director 

Office  of  Southern  Africa  Affairs 

SFS-C    Director 


Bureau  lor  Asia  and  Near  East  (ANE) 

Office  of  the  Assistant  Administrator  (AA/ 

ANE) 

SFS-MC    Director  Assistant  Administrator 

(2) 
Office  of  Development  Planning  (ANE/DP) 

SFS-MC    Director 

Office  of  Teduncal  Resources  (ANE/TR) 

SFS-MC    Director 

Office  of  Proiect  Development  (ANEyPD) 

SFS-C    Director 

Office  of  South  Asian  Affairs  (ANE/SA) 

SFS-C    Director 

Office  of  Egypt  Affairs  (ANE/NE/E) 

SFS-C    Director 

Office  of  East  Asian  Affairs  (ANE/E) 

SFS-C    Director 

Bureau  for  Latin  American  and  Caribbean 

(AA/LAC) 

Office  of  the  Assistant  Administrator  (AA/ 

LAQ 

SFS-CM    Deputy  Assistant  Administrator 

Office  of  Development  Programs  (LAC/DR) 

SFS-MC    Director 

Office  of  Development  Resources  (LAC/DP) 

SFS-MC    Director 

Office  of  South  American  and  Mexican 

Affairs  (LAC/SAM) 

SFS-C    Director 

Office  of  Caribbean  Affairs  (LAC/CAR) 

SFS-C    Director 

Office  of  Centeral  American  and  Panamanian 

Affairs  (LAC/CAP) 

SFS-C    Director 

MISSIONS 

Africa 

SFS-MC    Director,  Botswana 

SFS-C    AID  Representative,  Burundi 

SFS-MC    Director.  Cameroon 

SFS-C    AID  Representative,  Cape  Verde 

SFS-C    AID  Representative,  Chad 

SFS-C    AID  Representative,  Djibouti 

SFS-C    AID  Representative,  Ethiopia 

SFS-MC    AID  Representative,  Gambia 

SFS-MC    Director.  Ghana 

SFS-C*    AID  Representative,  Buinea  Bissau 

SFS-MC    Director.  Kenya 

SFS-MC    Director.  Lesotho 

SFS-C    Director,  Malawi 

SFS-MC    Director,  Mali 

SFS-MC    Director,  Mauritania 

SFS-C*    AID  Representative.  Mozambique 

SFS-MC    Director.  Niger 

SFS-C    AID  Representative.  Rwanda 

SFS-MC    Director.  Senegal 

SFS-MC    Director.  Somolia 

SFS-MC*     Director.  Republic  of  South  Africa 

SFS-MC    Director.  Sudan 

SFS-MC    Director.  Swaziland 

SFS-C    AID  Representative,  Togo 

SFS-MC    Director.  Uganda 

SFS-MC    Director.  Burkina  Faso 


SFS-MC    Director.  Zambia 
SFS-MC    Director,  Zimbabwe 
SFS-MC    Director.  Regional  Economic 
Development  Services  Office.  West  Africa 

Asia /Near  East 

SFS-C*    AID  Representative,  Afghanistan 

SFS-C    AID  Representative,  Burma 

SFS-MC    AID  Representative,  Lebanon 

SFS-MC    Director,  Marocco 

SFS-MC    Director.  Nepal 

SFS-C    AID  Representative,  Oman 

SFS-C*    AID  Representative.  Portugal 

SFS-MC    Director.  Sri-Lanka 

SFS-MC    Director.  Thailand 

SFS-MC    Director.  Tunisia 

SFS-MC    Director.  Yemen 

Latin  America  and  the  Caribbean 

SFS-C    AID  Representative.  Belize 
SFS-MC    Director.  Bolivia 
SFS-C*    AID  Representative,  Brazil 
SFS-MC    Director,  Regional  Development 

Office,  Caribbean 
SFS-MC    Director.  Costa  Rica 
SFS-MC    Director.  Ecuador 
SFS-MC    Director.  El  Salvador 
SFS-MC    Director.  Guatemala 
SFS-MC    Director.  Regional  O^ice  for 

Central  American  Programs  (ROCAP) 
SFS-MC    Director.  Haiti 
SFS-MC    Director.  Honduras 
SFS-MC    Director,  Jamaica 
SFS-C    AID  Representative,  Mexico 
SFS-C*    AID  Representative,  Uruguay 
SFS-MC    Director,  Panama 

TRADE  AND  DEVELOPMENT  PROGRAM 
(TDP) 

SFS-MC    Director 

AGENCY:  U.S.  POSTAL  SERVICE 

Positions: 

AD-17    Associate  judicial  Officer 


AGENCY:  UNITED  STATES  RAILWAY 
ASSOCIATION 

Positions: 

AD    President 

AD    Executive  Vice  President 

AD    Vice  President— (1) 

AGENCY:  UNITED  STATES 
SOLDIERS'  &  AIRMEN'S  HOME 

Positions:  No  Section  207(d)(1)(C) 
Designations 

AGENCY:  VETERANS 
ADMINISTRATION 

Positions: 

Office  of  the  Administrator 

SES    Associate  Deputy  Administrator  for 

Congressional  and  Intergovernmental 

Affairs 
SES    Associate  Deputy  Administrator  for 

Logistics 
SES    Associate  Deputy  Administrator  for 

Information  Resources  Management 
SES    Associate  Deputy  Administrator  for 

Public  and  Consumer  Afl'airs 

Office  of  Inspector  General 

SES    Deputy  Inspector  General 

SES    Assistant  Inspector  General  for  Audit 

SES    Assistant  Inspector  General  for 

Investigations 
SES    Assistant  Inspector  General  for  Policy, 

Planning  &  Resources 
SES    Deputy  Assistant  Inspector  General  for 

Headquarter  Audits 
SES    Deputy  Assistant  Inspector  General  for 

Regional  Audits 
SES    Deputy  Assistant  Inspector  General  for 

Policy,  Planning  and  Resources 
SES*    Deputy  Assistant  Inspector  General 

for  Investigations 

Office  of  the  General  Counsel 

SES    General  Counsel 


SES    Deputy  General  Counsel 

Office  of  Program  Planning  and  Evaluation 
SES    Director 

Office  of  Budget  ft  Finance 
SES    Director 

Office  of  Construction 

SES    Director 

SES    Deputy  Director 

Department  of  Memorial  Affairs 

SES    Chief  Memorial  Affairs  Director 

SES    Deputy  Chief  Memorial  Affairs  Director 

Department  of  Veterans'  Benefits 

SES    Chief  Benefits  Director 

SES*    Deputy  CBD  for  Program  Management 

SES*    Deputy  Chief  Benefits  Director  for 

Field  Operations 
SES*    Deputy  Chief  Benefits  Director  for 

ADP  Systems  Management 

Department  of  Medicine  and  Surgery 

SES*    Director  for  Operations 

Office  of  Personnel  and  Labor  Relation* 

SES    Director 

SES    Deputy  Director 

Office  of  Data  Management  and 

Tele<»mmunications 

SES    Director 

Office  of  Procurement  and  Supply 

SES    Director 

SES    Deputy  Director 

Office  of  Information  Management  and 
Statistics 

SES    Director 

Office  of  Equal  Opportunity 

SES*    Director 
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DEPARTMENT  OF  EDUCATION 

Offic*  Of  Special  Education  and 
Rehabilltativo  Services 

34  CFR  Part  324 

Research  in  Education  of  ttie 
Handicapped  Program 

aoenCY:  Department  of  Education. 
ACnow:  Final  regulations. 

SUMMMIIY:  The  Secretary  amends  the 
regulations  for  the  Research  in 
Education  of  the  Handicapped  Program 
authorized  by  Part  E  of  the  Education  of 
the  Handicapped  Act  (EHA).  These 
amendments  are  needed  to  implement 
revisions  made  to  section  641  of  the 
EHA  by  section  312  of  the  Education  of 
the  Handicapped  Act  Amendments  of 
1988,  Pub.  L  99-457.  The  new  statutory 
language  clarines  that:  (a)  Research  may 
include  issues  related  to  early 
intervention  for  infants  and  toddlers 
with  handicaps;  (b)  funds  may  be  used 
for  the  development  of  instruments, 
including  but  not  limited  to.  tests, 
inventories,  and  scales  for  measuring 
the  progress  of  infants,  toddlers, 
children,  and  youth  with  handicaps 
across  a  number  of  developmental 
domains;  and  (c)  the  selection  criteria 
for  applications  must  include  the  special 
education  or  early  intervention       i 
experience  of  applicants. 
EFFECTIVE  DATE:  These  regulations  take 
e^ect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments,  with  the 
exception  of  S§  324.31  and  324.32. 
Sections  324.31  and  324.32  will  become 
effective  after  the  information  collection 
requirements  contained  in  those 
sections  have  been  submitted  by  the 
Department  of  Education  and  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contact  person. 

FOR  FUflTHER  INFORMATION  CONTACT: 
Linda  Glidewell.  Division  of  Innovation 
and  Development.  Office  of  Special 
Education  Programs.  Department  of 
Education.  400  Maryland  Avenue,  SW. 
(Switzer  Building.  Room  3094-^/S 
2313).  Washington,  DC  20202. 
Telephone:  (202)  732-1099. 
SUPPLEMENTARY  INFORMATION:  The 

Research  in  Education  of  the 
Handicapped  Program,  authorized  by 
sections  641-644  of  Part  E  of  the 
Education  of  the  Handicapped  Act. 
supports  research,  surveys, 
demonstration  projects,  and  other 
activities  relating  to  the  education  of 


infants,  toddlers,  children,  and  youth 
with  handicaps.  Research  and  research- 
related  activities  supported  under  this 
program  are  designed  lo  increase 
knowledge  and  understanding  of 
handicapping  conditions  and  teaching, 
learning,  and  education-related 
practices  and  services  for  infants, 
toddlers,  children,  and  youth  with 
handicaps,  including  physical  education 
and  recreation. 

The  Education  of  the  Handicapped 
Act  Amendments  of  1986,  Pub.  L  99-457, 
included  amendments  to  section  641  of 
the  Act.  The  new  statutory  language 
clarifies  that:  (a)  Research  may  include 
issues  related  to  early  intervention  for 
infants  and  toddlers  with  handicaps;  (b) 
funds  may  be  used  for  the  development 
of  instruments,  including  but  not  limited 
to,  tests,  inventories,  and  scales  for 
measuring  the  progress  of  infants, 
toddlers,  children,  and  youth  with 
handicaps  across  a  number  of 
developmental  domains;  and  (c)  the 
selection  criteria  for  applications  must 
include  the  special  education  or  early 
intervention  experience  of  applicants. 
The  regulations  implementing  Section  • 
641  are  being  amended  to  conform  to 
these  statutory  changes. 

Executive  Order  12291 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  estabUshed 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant- 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  small  entities  that  would  be 
covered  by  these  regulations  are  small 
local  educational  agencies,  institutions 
of  higher  education,  and  small  nonprofit 
organizations  receiving  Federal  financial 
assistance  under  this  program. 
However,  the  regulations  would  not 
have  a  significant  economic  impact  on 
these  small  entities  affected  because  the 
regulations  are  technical  in  nature  and 
merely  incorporate  recent  statutory 
amendments. 

Paperwork  Reduction  Act  of  1980 

Sections  324.31  and  324.32  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
Education  will  submit  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review.  (44 
U.S.C  3504(h)) 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 


information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002,  New  Executive  Office 
Building,  Washington.  DC  20503; 
Attention:  James  D.  Houser. 
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Waiver  of  Rulemaking 

In  accordance  with  Section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act,  5 
U.S.C.  553,  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  since  the  changes 
merely  incorporate  statutory  changes 
into  existing  regulations  and  do  not 
establish  new  substantive  policy,  public 
comment  could  have  no  effect  on  the 
content  of  these  amendments.  Therefore, 
the  Secretary  has  determined  under  5 
U.S.C.  553(bKB)  that  proposed 
rulemaking  on  these  amendments  is 
unnecessary  and  contrary  to  the  public 
interest. 

Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regiilations  in  this  document  would  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  324 

Education,  Education  of  handicapped. 
Education — research.  Grant  programs — 
education.  Local  educational  agency, 
Reporting  and  recordkeeping 
requirements,  School,  State  educational 
agencies. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.023;  Research  in  Education  of  the 
Handicapped  Program) 

Dated:  October  27, 1987. 
WilUam ).  Bennett, 
Secretary  of  Education. 

The  Secretary  amends  Part  324  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  324— RESEARCH  IN 
EDUCATION  OF  THE  HANDICAPPED 
PROGRAM 

1.  The  authority  citation  for  Part  324  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1441-1444.  unless 
otherwise  noted. 

2.  Section  324.1  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  324.1    Wliat  it  ttie  Research  in  Education 
of  the  Handicapped  Program? 


(a)  Research  and  related  activities  to 
assist  special  education  personnel, 
related  services  personnel,  early 
intervention  personnel,  and  other 
appropriate  persons,  including  parents, 
in  improving  special  education,  early 
intervention  services,  and  related 
services  for  handicapped  infants, 
toddlers,  children,  and  youth; 

(b)  Research,  surveys,  or 
demonstrations  relating  to  the  provision 
of  services  to  handicapped  infants, 
toddlers,  children,  and  youth; 

3.  Section  324.10  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a),  (b),  (c),  (d),  and  (e), 
redesignating  paragraphs  (f)  and  (g)  as 
paragraphs  (g)  and  (h),  and  adding  a 
new  paragraph  (f)  to  read  as  follows: 

S324.10   Whatidndsofproieetaare 
authorized  under  this  part? 

Research  and  related  activities  that 
may  be  assisted  tmder  this  part 
include — 

(a)  The  development  of  new  and 
improved  techniques  and  devices  for 
teaching  handicapped  infants,  toddlers, 
children,  and  youth; 

(b)  The  development  of  ciurricula  that 
meet  the  unique  educational  and 
developmental  needs  of  handicapped 
infants,  toddlers,  children,  and  youth; 

(c)  The  application  of  new 
technologies  and  knowledge  for  the 
purpose  of  improving  the  instruction  of 


handicapped  infants,  toddlers,  children, 
and  youth; 

(d)  The  development  of  program 
models  and  exemplary  practices  in 
areas  of  special  education  and  early 
intervention; 

(e)  The  dissemination  of  information 
on  research  and  related  activities 
conducted  under  this  part  to  regional 
resource  centers,  interested  in^viduals, 
and  organizations; 

(f)  The  development  of  instruments, 
including  tests,  inventories,  and  scales 
for  measuring  progress  of  handicapped 
infants,  toddlers,  children,  and  youth 
across  a  number  of  developmental 
domains: 


S  324.11    [Amended] 

4.  Section  324.11  (a)  and  (b)  are 
amended  by  removing  "handicapi>ed 
children  and  youth"  each  place  it 
appears  and  by  adding,  in  its  place, 
"handicapped  infants,  toddlers,  children, 
and  youth".  Section  324.11  (a)  and  (b) 
are  also  amended  by  inserting  the  words 
"early  intervention  or"  before  the  words 
"education"  or  "educational"  each  time 
they  appear. 

5.  Section  324.31  is  amended  by 
revising  paragraphs  (f),  (g),  and  (h)(1)  to 
read  as  follows: 

S  324^1    What  are  the  selection  crHeria  for 
evaluating  applications  for  research 
projects? 


(f)  Importance.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  importance  of  the  project 
in  leading  to  the  imderstanding  of. 
remediation  of.  or  compensation  for,  the 
problem  or  issue  that  relates  to  the  early 
intervention  with  or  special  education  of 
handicapped  infants,  toddlers,  children, 
and  youth. 

(g)  Impact.  (5  points)  The  Secretary 
reviews  each  application  to  determine 
the  probable  impact  of  the  proposed 
research  and  development  products  and 
the  extent  to  which  those  products  can 
be  expected  to  have  a  direct  influence 
on  handicapped  infants,  toddlers, 
children,  and  youth  or  personnel 
responsible  for  their  education  or  early 
intervention  services. 

(h)  •  •  • 

(1)  The  applicant's  experience  in 
special  education  or  early  intervention 
services;  and 

6.  Section  324.32  is  amended  by 
revising  paragraph  (h)(1)  to  read  as 
follows: 

S  324.32  What  are  the  selection  criteria  for 
evahnting  applications  for  model  pro|ects7 
•        •        •        •        • 

(h)*** 

(1)  The  applicant's  experience  in 
special  education  or  early  intervention 
services;  and 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— fe<tonri  Housing 
Commissioner 

24  CFR  Part  888 

[Docket  No.  M-t7-1736;  FR-24061 

Section  8  Housing  Assistance 
Payments  Program;  Proposed  Fair 
Martcet  Rents  for  New  Construction 
and  Substantial  RefMbilitation— All 
Market  Areas 

AQENCV:  Office  of  Assistant  Secretary 
for  Housing— Federal  Housing  | 

Conunissioner,  HUD. 
action:  Proposed  notice^ 


summary:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  establish  Fair  Market  Rents 
(FMRs)  periodically,  but  not  less 
frequently  than  annually.  This  document 
proposes  Fiscal  Year  1987  FMRs  for  the 
Section  8  New  Construction  Program 
and  the  Section  8  Substantial 
Rehabilitation  Pro^am.  These  proposed 
FMRs  are  based  primarily  on  the  level  of 
rentals  paid  for  recently  completed  or 
newly-constructed  dwelling  imits  of 
modest  design  within  each  market  area 
as  determined  by  HUD  Field  Office 
staff.  They  also  reflect  the  Department's 
cost  contaiiunent  efforts  in  relation  to 
housing  assistance  provided  in  the 
Section  8  New  Constniction  and 
Substantial  Rehabilitation  Programs. 
DATE  Conunent  due  date:  December  14. 
1987. 

AOORESS:  Interested  persons  are  invited 
to  submit  comments  to  the  Rules  Dodcet 
Qeiic  Office  of  General  Counsel  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington.  CX:  20410-0600.  Each 
communication  should  include  the 
commenter's  name  and  address  and 
refer  to  the  docket  number  indicated  in 
the  heading  of  this  document  and  should 
give  reasons  for  any  recommendation.  A 
co|iy  of  each  comment  submitted  to  the 
Rules  Docket  Clerk  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  above  address.  In 
order  to  expedite  consideration  of 
comments,  a  copy  of  each  comment 
should  also  be  sent  to  the  HUD  Field 
Office  having  jurisdiction  for  the  market 
area  involved.  I 

Proposals  may  be  submitted  that ' 
involve  combinations  of  structural  types 
and  unit  sizes  for  which  FMRs  are  not 
proposed  in  this  dociunent  or  for  which 
there  are  no  FMRs  akeady  in  effect 
However,  no  proposal  of  this  type  will 
be  approved  until  the  FMRs  in  this 


Notice  have  been  published  for  efEect.  In 
addition,  interested  persons  may  submit 
comments  or  other  information  (with 
adequate  documentation)  on  F\BU  at 
any  time,  even  after  expiration  of  the '30- 
day  comment  period  provided  in  this 
Notice.  Any  data  submitted  will  be 
considered  in  initiating  interim  revisions 
to  the  FMR  schedules. 
FOR  FURTHER  INFORMATION  CONTACT 
Edward  M.  Winiarski.  Chief  Appraiser. 
Valuation  Branch,  Technical  Support 
Division,  Office  of  Insured  Multiferaily 
Housing  Development,  451  Seventh  SL 
SW..  Washington,  DC  20410-8000. 
telephone  (202)  428-7624  (this  is  not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  8  of  the  United  States  Housiag 
Act  of  1937  (42  U.S.C.  1437f)  (the  Act| 
authorizes  a  system  of  housing 
assistance  payments  to  aid  lower 
income  families  in  renting  decent,  safe 
and  sanitary  housing.  These  programs, 
known  collectively  as  the  Section  8 
Housing  Assistance  Payments  Program. 
provide  assistance  payments  for  lower 
income  families  for  a  variety  of  housing 
options,  including  new  constructioa  and 
substantial  rehabilitation. 

Under  these  programs,  HUD  or  p«Wic 
housing  agencies  (PHAs)  make  rental 
asssistance  payments  on  behalf  of 
eligible  families  to  owners.  Total 
housing  expense  represents  the  total 
monthly  cost  of  housing  an  eligible 
family,  which  is  the  sum  of  the  contract 
rent  and  any  utility  allowance  for  Ae    - 
assisted  unit  occupied  by  the  family. 
Where  the  unit  is  leased  to  an  eligible 
family,  the  housing  assistance  payment 
represents  the  difference  between  the 
total  housing  expense  and  the  total 
family  contribution.  Initial  contract  rents 
plus  any  allowances  for  utilities 
generally  may  not  exceed  area-wide 
FMR's  established  by  the  Departmetrt. 
Section  8(c)(1)  of  the  Act  states  that 
the  Secretary  shall  establish  FMRa 
periodically,  but  not  less  frequently  thaa 
annually.  Section  8(c)(1)  further 
provides  that  the  Department  shall 
publish  FMRs  in  the  Federal  Register, 
«vith  reasonable  time  for  public 
ccnnment,  and  that  the  FMRs  will 
become  effective  upon  their  publication 
m  final  form  in  the  Federal  Register. 

This  Notice 

Today's  document  proposes  the  Fiscd 
Year  1987  FMRs  for  new  construction 
and  substantial  rehabilitation  that  ai^dy 
to  Section  8  New  Construction  under  ' 
Part  880,  Substantial  Rehabilitation 
under  Part  881,  Housing  Finance  and 
Development  Agencies  under  Part  883, 


New  Construction  Set-Aside  for  Section 
51$  Rural  Rental  Housing  Projects  under 
Part  884,  Housing  for  the  Elderly  and 
Handicapped  under  Part  885,  and 
Disposition  of  HUD-owned  projects 
uiider  Part  886.  Subpart  C. 

The  FMRs  are  based  primarily  on  the 
levels  of  rent  paid  for  recently 
completed  or  newly-constructed 
dw^iag  units  of  modest  design  within 
eaA  taatkei  area,  as  determined  by 
HUD  Field  Office  staff,  trended  ahead  to 
October  1, 1988,  to  allow  time  for  the 
period  of  construction  or  rehabilitation 
of  the  projects  involved.  They  are 
estimates  of  rentals  that  prospective 
tenants  who  are  not  receiving  Federal 
ren^flolMidies  would  be  willing  and  able 
to  pay  for  recently  completed  or  newly- 
coastructed  dwelling  units  of  modest 
design,  with  suitable  amenities.  They  do 
not  necessarily  represent  rents  needed 
to  support  construction  and  operating 
costs. 

This  Notice  includes  FMRs  for  0, 1,  2, 
3.  and  4  or  more  bedroom  units  in  five 
structural  categories  (detached,  semi- 
detached/row, walkup,  2-4-story 
elevator  and  5-plus-story  elevator 
bniklings).  Construction  or  rehabilitation 
of  elevator  projects  for  families  with 
dnldren  is  prohibited  unless  there  is  no 
practical  alternative.  FMRs  for  family 
units  in  elevator  structures  are  proposed 
for  appropriate  market  areas;  however, 
the  determination  that  there  is  "no 
practical  alternative"  must  be  made  on  a 
project-by-project  basis.  HUD 
regulations  also  provide  that  high-rise 
elevator  projects  for  the  elderly  may  be 
approved  only  if  HUD  determines  that 
high-rise  construction  is  appropriate 
after  taking  into  account  land  costs, 
safety  and  security  factors. 

Section  202/Section  8  Projects 

A.  For  the  Section  202/Section  8 
Program,  beginning  with  Federal  Fiscal 
Year  1988  selections,  the  Fair  Market 
Rents  (FMRs)  on  which  the  Contract 
Rents  will  be  based  will  be  the  Fair 
Market  Rents  applicable  to  projects  for 
the  elderly  or  handicapped  published 
and  in  effect  on  the  date  of  the  Notice  of 
Section  202  Fund  Reservation.  However, 
these  FMRs  may  be  increased  by  up  to 
10  percent  with  the  approval  of  the  Field 
Office  Manager  or  by  up  to  20  percent 
with  the  approval  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner. 

B.  For  the  Section  202/Section  8 
program,  for  projects  selected  during 
Feiferal  fiscal  year  1985  and  earlier,  the 
andicable  Fair  Market  Rents  are  those 
in  effect  on  the  date  that  the  proposal  or 
application  for  assistance  was 
submitted  to  HUD  (or,  in  the  case  of 
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assistance  under  Part  884,  by  FmHA, 
and  in  the  case  of  assistance  under  Part 
883.  by  the  State  Agency).  The  following 
exceptions  apply: 

1.  For  all  projects  where  the  FMRs  are 
increased  after  the  completion  date  of  a 
processing  stage,  the  increased  FMRs 
will  apply  to  all  subsequent  processing 
in  reviewing  contract  rents  and  utiUties. 
(This  does  not  apply  when  the  borrower 
agrees  to  limit  the  rents  to  110  percent  of 
the  FMRs  in  effect  at  the  time  of  fund 
reservation  in  order  to  enter  into  a 
negotiated  construction  contract,  as 
permitted  under  the  Section  202 
competitive  bid  procedure.)  The 
decision  concerning  appropriate  FMRs 
to  use  in  project  processing  will  be 
based  upon  an  entire  schedule,  rather 
than  selectively  choosing  the  highest 
unit  rents  fi^m  the  currently  effective 
FMR  schedule  or  a  previously  published 
schedule  for  that  area. 

2.  For  all  projects  where  the  FMRs 
decreased  after  the  completion  date  of  a 
processing  stage,  the  applicable  FMR 
will  be  the  higher  of: 

(a)  The  FMR  set  forth  in  Schedule  A  of 
the  annual  publication  of  Fair  Market 
Rents  or 

(b)  The  FMR  set  forth  in  a  previously 
published  schedule  that  was  in  effect  at 
the  time  that  the  application  was 
submitted. 

C.  With  respect  to  Section  202/Section 
8  Projects  selected  during  Federal  Fiscal 
Year  1985  and  prior  years  where  18 
months  (or  24  months  for  non-site 
specific  selection)  have  expired  since 
the  issuance  of  the  Notice  of  Section  202 
Fimd  Reservation  and  where  an 
extension  of  the  time  to  commence 
construction,  substantial  rehabilitation 
or  acquisition  with  or  without  moderate 
rehabilitation  is  approved  by  the 
Department,  the  Federal  Fiscal  Year 
1986  Fair  Market  Rent  Schedule  shall 
apply,  except: 

For  all  projects  where  the  FMRs  have 
been  revised  downward  after  the 
completion  date  of  a  processing  stage, 
the  applicable  FMR  shall  be  the  higher 
of: 


(1)  The  FMR  set  forth  in  Schedule  A  of 
the  Fiscal  Year  1986  FMRs.  or 

(2)  The  FMR  set  forth  in  a  previously 
published  schedule  that  was  in  effect  at 
the  time  that  the  processing  stage  was 
completed. 

Other  Information 

HUD  regulations  in  24  CFR  Part  50, 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  contain  categorical  exclusions 
fi-om  their  requirements  for  the  actions, 
activities,  and  programs  specified  in 
§  50.20.  Since  the  FMRs  proposed  in  this 
Notice  are  within  the  exclusion  set  forth 
in  S  50.20(1).  no  environmental 
assessment  is  required,  and  no 
environmental  finding  has  been 
prepared. 

Tlie  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  title  for 
the  activities  covered  by  this  Notice  are 
14.158,  Lower  Housing  Assistance 
Program  (Section  8). 

Accordingly,  the  Department  proposes 
to  revise  Schedule  A  of  24  CFR  Part  888 
to  read  as  set  forth  below. 

Authority:  Section  8(c](l]  of  the  U.S. 
Housing  Act  of  1937, 42  U.S.C.  1437f:  Section 
7(d),  Department  of  HUD  Act,  42  U.S.C. 
3535(d]. 

Date:  October  29, 1987. 
James  E.  Schoenberger. 
General  Deputy  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner. 

Schedule  A— Proposed  Fair  Market 
Rents  for  New  Construction  and 
Substantial  Rehabilitation 

Notes 

Special  Category  Computations 

1.  FMRs  for  dweUing  units  designed 
for  the  elderly  or  handicapped  are  those 
for  appropriate  size  units,  not  to  exceed 
two  bedrooms  for  the  elderly,  multiplied 
by  1.05. 

2.  Congregate  housing  dwelling  unit 
FMRs  are  the  same  as  for  noncongregate 
units. 

3.  Single-room  occupancy  dwelling 
unit  FMRs  (applicable  only  for 


substantial  rehabilitation  projects)  are 
75  percent  of  those  for  zero-bedroom 
units  of  the  same  structural  type. 

4.  FMRs  for  Uving  imits  in  a  group 
home  developed  with  a  direct  loan 
under  section  202  of  the  Housing  Act  of 
1959  are  those  for  zero-bedroom  or  a  one 
bedroom  unit  of  the  walkup  structural 
type  (or  if  the  group  home  contains  an 
elevator,  of  the  2-4-story  elevator 
structural  type).  Each  living  unit  in  a 
group  home  is  composed  of  a  bedroom 
plus  a  proportionate  part  of  common 
Uving  space  ordinarily  included  in  a 
living  unit.  One-bedroom  FMRs  may  be 
appUed  only  when  the  bedroom  space 
plus  the  proportionate  part  of  the 
common  space  totals  at  least  450  square 
feet 

5.  Manufactured  home  (unit  and 
space)  FMRs  shall  be  95  percent  of  the 
rents  for  detached  units  of  the 
appropriate  bedroom  size  (except  that 
where  a  manufactured  home  FMR  is 
specified  in  the  schedule  for  an  area,  the 
amount  in  the  schedule  shall  be  the 
FMR). 

6.  FMRs  for  manufactured  home 
spaces  in  newly-constructed  or 
substantially  rehabiUtated 
manufactured  home  parks  are 
determined  by  multiplying  by  1.25  the 
FMR  for  the  spaces  published  for  the 
Existing  Housing  Program.  (For  currently 
effective  FMRs  for  the  Existing  Housing 
Program,  see  Federal  Register 
documents  pubUshed  on  April  22, 1986 
(51  FR  15118),  December  8, 1986  (51  FR 
44198)  and  April  29. 1987  (52  FR  15630). 

Rent  Computations 

All  rents  computed  in  accordance 
with  this  note  shall  be  rounded  down  to 
the  nearest  whole  dollar. 

Similarly,  all  FMRs  increased  by  up  to 
10  percent  with  the  approval  of  the  HUD 
Field  Office  Manager,  or  by  up  to  20 
percent  with  the  approval  of  the  HUD 
Assistant  Secretary  for  Housing  should 
have  the  result  rounded  down  to  the 
nearest  whole  dollar. 
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SCHfOULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  OEVELOPMINT  AGENCIES  PROGRAMS) 


REGION   1 
BOSTON  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-OETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  S*    STY 

MANUFACTURED  HOME 


MARKET:  BOSTON 

NUMBER  OP  BEDROOMS 
-O-  -t-  -2-  -3-  -4* 
786  1009  1097 
6S7  663  778  9l7  1016 
S71  645  77a  853  968 
S92  719  831  1079  1228 
S97   724   836  1161  1382 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100168 


MARKET:  WORCESTER 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  ••* 
730  933  1012 
581  587  722  842  966 
524  5SS  700  794  912 
535  614  736 
561   647   774 

EFFECTIVE  DATE    100186 
TRENDED  DATE     100188 


MARKET;  FALL  RIVER 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  •4» 
753  906  922 
578  584  738  895  906 
543  663  697  798  837 
562  684  712 
567   614   744 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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REGION   1 


HARTFORD  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  HARTFORD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
696  774  797 
561  575  663  751  774 
477  554  630  711  734 
484  562  635 
500   6 1 1   704 


MARKET:  NEW  HAVEN 


-0- 


NUMBER  OF  BEDROOMS 
-1- 


EFFECTIVE  DATE 
TRENDED  DATE 

MARKET:  WINDHAM 


tOOtB6 
100188 


-0- 


NUMBER  OF  BEDROOMS 
-1- 


-2-  -3-   -4+ 

577  639   663 

487   492   551  616   642 

403   469   526  584   601 

427   488   537 

444   518   591 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


-2-  -3-   -4+ 

676  764   816 

535   557   627  738   794 

476   533   604  688   711 

489   548   642 

507   605   715 

EFFECTIVE  DATE    100186 

TRENDED  DATE  100188 

MARKET:  BRIDGEPORT 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-   -4* 

675  721   752 

553   558   643  697   729 

463   536   608  676   700 
469   561   615 
488   593   683 


MARKET:  NEW  LONDON 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
673   751   784 
494   499   639   713   760 
445   478   629   707   732 
450   493   653 
475   545   673 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


MARKET:  RIOGEFIELD 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
783   839   869 
642   647   746   816   845 
536   624   709   794   817 
545   633   716 
562   688   792 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  NEW  MILFORO 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
628   700   718 
526   540   623   69S   713 
449   521   592   667   690 
454   528   597 
469   574   662 

EFFECTIVE  DATE    10O186 
TRENDED  DATE      100188 

MARKET:  NORWICH 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
628  700  718 
505  550  623  695  713 
457  532  604  668  689 
464  539  609 
481   S77   673 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE 

A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 

1 
8 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

REGION   1 

MANCHESTER  OFFICE 

' 

MARKET:  MAINE 

STATEWIDE 

MARKET:  VERMONT  STATE        MARKET:  NEW  HAMPSHIRE  ST. 

NUMBER  OF  1 

BEDROOMS 

NUMBER  OF  BEDROOMS           NUMBER  OF  BEDROOMS 

I 

STRUCTURE  TYPE      -0-   -1-   -2- 

-3-   -4* 

-0-   -1-   -2-   -3-   -4*      -0-   -1-   -2-   -3-   -4» 

OETACHEO                572   645 

736   854 

592   690  770  868          570  638   735   854 

9 

SEMI-DETACHED/ROW   450   528   603 

694   804 

493   554   653   732   827      484   539   607   696   807 

03 

WALKUP              403   490   574 

651   735 

441   517   614   693   764      427   479   551   627   713 

90 

ELEVATOR  2-4  STY    451   539   679 

501   572   678                451   546   629 

ELEVATOR  5*  STY     501   602   756 

556   634   753                501   606   699 

MANUFACTURED  HOME 

7 

EFFECTIVE  DATE 

1001S6 

EFFECTIVE  DATE    100186      EFFECTIVE  DATE    100186 

n 

TRENDED  DATE 

100188 

TRENDED  DATE      100188     TRENDED  DATE      100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION 


PROVIDENCE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  PROVIDENCE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -A* 
700  815  912 
425  510  594  658  7  10 
382  498  574  646  694 
387  513  667 
392   519   674 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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REGION   2 


SCMfDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCI.UOING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


BUFFALO  OFFICE 


STRUCTURE  TVPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-OETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  RUFF  AID 

NUMBER  OF  BEDROOMS 


-0-   -1- 

-2- 

3-   -4* 

582 

659   743 

4  18   438 

511 

601   695 

333   394 

474 

657   593 

437   481 

637 

475   519 

675 

EFFECTIVE 

DATE 

100186 

TRENDED  DATE 

100188 

MARKET;  ALBANY 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
553  668  740 
402  407  488  593  657 
347  396  465  547  621 
352  427  510 
378   467   582 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  ELMIRA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
550  636  705 
344  399  501  593  661 
298  345  454  562  637 
366  447  573 
403   484   610 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  PLATTSBURGH 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
562  663  732 
469  474  517  597  666 
372  408  472  553  630 
4  15  491  597 
453   530   640 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  JAMESTOWN 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
575  646  725 
423  451  524  601  687 
347  408  485  557  643 
425  501  615 
463   539   653 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SYRACUSE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
570  657  751 
4  16  421  500  602  676 
328  393  479  547  630 
333  437  554 
369   476   595 

EFFECTIVE  DATE    10OI86 
TRENDED  DATE      100188 


MARKET:  ROCHESTER 

NUMBER  OF  BEDROOMS 


1- 


-4* 


562   629  698 

439  442   S17   601   679 
341   397   477   541   610 

440  501   601 
478   539  642 

EFFECTIVE  DATE    10O186 
TRENDED  DATE      100188 

MARKET:  BINGHAMTON 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
550  663  733 
399  404  488  584  648 
345  394  463  543  614 
350  429  545 
383   456   586 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   2 


NEW  YORK  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  NEW  YORK  CITY 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-  '4* 

660  665  916  1087  1328 

597  624  850  1017  1229 

638  820  877  1106  1298 

832  1013  1125  1429  1633 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ROCKLAND 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4» 
907  984  1057 
563  649  809  942  1022 
482  611  764  887  982 
545  657  815 
596   7 10  859 

EFFECTIVE  DATE    100186 
TRENDED  DATE      10O188 


MARKET:  SUFFOLK 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
808  980  1092 
611  647  767  802  955 
490  571  688  749  828 
630   740   902 

680  759  948 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  NASSAU 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

969  1106  1215 

681  687  886  1005  1114 
531  661  802  921  1020 
546   676   84 1 

553   776  897 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 


MARKET:  WESTCHESTER 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
891  1041  1140 
632   637   746   919  100O 
498   594   711   859   943 
616   705   866  1013 
667   792  922 

EFFECTIVE  DATE    I00186 
TRENDED  DATE      100188 

MARKET:  PUTNAM 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4» 
845  972  1057 
564  569  725  870  949 
460  539  622  778  903 
646  732  801 
692   796  884 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  ORANGE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
779  884  9S8 
544  588  704  839  918 
479  550  668  784  868 
64 1  694  877 
689  788  963 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  POUGHKEEPSIE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
703  821  938 
483  513  614  703  772 
409  489  609  653  725 
623  728  838 
651   756  905 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  7 


NEWARK  OFFICE 


STRUCTURE  TYPE  * 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  NEWARK 

NUMBER  OF  BEDROOMS 


-0-   -1-   -2- 

-3-   -4* 

ms 

1249  1328 

632  703  891 

1034  1124 

556   622   797 

925  1013 

642   714   910 

1060  1145 

722   809  1033 

1210  1303 

EFFECTIVE  DATE 

100186 

TRENDED  DATE 

100188 

MARKET:  ATLANTIC  CITY 
NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
944  1069  1131 
628  633  721  860  946 
503  563  638  764  844 
606  675  761  905  986 
687   771   884  1053  1147 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5«  STY 

MANUFACTURED  HOME 


MARKET:  VINELAND 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
860  984  1060 
538  558  638  776  862 
398  475  554  680  761 
532  606  678  821  904 
620   702   801   971  1065 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


PREPARED  ON  092487 


MARKET:  NORTH  BERGEN 
NUMBER  OF  BEDROOMS 


-0-   -1-   -2- 

-3-   -4+ 

1111 

1243  1321 

694   764   886 

1027  1117 

615   680   790 

917  1006 

701   773   903 

1052  1138 

781   869  1026 

1203  1296 

EFFECTIVE  DATE 

100186 

TRENDED  DATE 

100188 

MARKET:  BURLINGTON 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

980  1105  1181 

597   605   758   899   982 

474   534   675   801   881 

576  645   798   942  1025 
657   740   922  1092  1184 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ASBURY  PAKK 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-   -4* 

986  1117  1195 

570  640  762   903  994 

491   556   665   794   882 

577  649   779   929  1012 
657   751   902  1077  1174 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


MARKET:  FREEHOLD 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

1028  1157  1239 

623  694   806   944  1034 

546   609   713   834  924 

630   702   819   970  1053 

710   798   942  1118  1215 


MARKET:  CAMDEN 


NUMBER  OF  BEDROOMS 


-O- 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


MARKET:  GLOUCESTER 
NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
980  1105  1181 
552  605  747  899  982 
457  532  642  798  881 
576  645  796  942  1025 
657   740   922  1092  1184 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


1-   -2-   -3-   -4* 

980  1105  1181 

600  605   739   899  982 

447   518   636   787   881 

575   645   785   942  1025 

657  740   922  1092  1184 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  TRENTON 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
1001  1124  1200 

658  680  776  917  1002 
518  590  695  820  902 
646  723  818  962  1044 
739   825   941  1111  1206 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 
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SCHCOULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANIIAL  REHABILITATION 
(INCLUOING  HOUSING  FINANCE  AND  DEVELOPMENT  ACtNCIES  PROGRAMS) 


REGION   2 


CARIBBEAN  OFFICE 


STRUCTURE  TYPE   ,   -O* 
OETACHEO 

SEMI-DETACHED/ROW  412 
WALKUP  347 

ELEVATOR  2-4  STY 
ELEVATOR  5*  STV 
lUNUFACTUREO  HOME 


MARKET   SAN  JUAN 

NUMBER  OF  BEDROOMS 
2-   -3-   -4* 


.,-   -a-  -3 

498  SS4  6 14 

422   472  S14  573 

399  445  486  525 


397   445   5  to   587   649 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  %*    STY 

MANUFACTURED  HOME 


EFFECTIVE  DATE    100186 
TRENDED  DATE      10O188 

MARKET:  ST.  CROIX 

NUMBER  OF  BEDROOMS 

-O-   -I-   -2-   -3-   -4* 

628   708   816 

415   485   569   658   749 

353   415   505   568   633 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  MAYAGUEZ 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

481   529   588 

386   422   446   488   548 

330  392   419  459   500 

370   420   S22   565   633 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ST.  THOMAS 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-   -4* 

687   750   846 

469   513   588   677   769 

375   434   530   592   664 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKFT:  PONCE 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-   -4* 

446   494   553 

351   387   411   453   513 

323   359   384   424   465 

370   420   497   530   598 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  OLD  SAN  JUAN 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

550   593   622   675   745 
517   559   S90   639   686 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  ARECIBO 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-   -4* 

476   524   583 

381   417   441   483   543 

330   389   414   454   495 

370   420   522   560   628 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


s. 

9 
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PREPARED  ON  092487 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSIANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 


BALTIMORE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  »♦  STV 

MANUFACTURED  HOME 


MARKET;  BALTIMORE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
726  819  963 
435  509  S8«  697  902 
393  504  579  692  777 
425  531  629 
469   579   707 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


MARKET.  HAGERSTOWN 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
628  737  8S0 
354  471  554  626  813 
352  466  548  621  650 
378  473  554 
411   478   567 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  SALISBURY 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

616  680   798 

397   435  501  580  747 

332   430   495  574   646 
344   471   516 
380  499  601 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHA&ILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 
CHARLESTON  OFFICE 


STRUCTURE  TYPE  . 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5»  STV 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  CHARLESTON 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
539   640   728 
365   404   517   626   722 
313   399   501   512   578 
409   503   568 
421   510   574 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  WHEELING 

NUMBER  OP  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
506  561  628 
312  366  472  546  603 
283  361  461  906  552 
380  454  551 
385   461   5^6 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  BLUEFIELO 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -A* 
513  569  633 
313  382  474  532  572 
299  370  432  483  531 
406  483  540 
414   489   548 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MARTINSBURG 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
477  561  628 
290  353  441  529  603 
272  329  437  506  572 
430  473  526 
437   478   533 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  HUNTINGTON 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
492  594  646 
318  388  482  561  620 
252  378  478  535  586 
384  456  547 
390   463   553 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  FAIRMONT 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
534  594  665 
332  409  504  569  638 
327  399  485  535  589 
454  499  556 
462   505   562 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  PARKERSBURG 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
461  532  585 
262  339  433  502  553 
257  328  407  476  525 
395  476  577 
404   483   585 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  POINT  PLEASANT 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
460  530  578 
262  339  429  499  550 
249  328  421  469  522 
393  469  526 
398   478   534 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 


SCHEDULE  A- 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 


PHILADELPHIA  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  PHILADELPHIA 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

588  736   852   954 

461   519  656   744   823 

560   610  727 

635   692  816 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  LANCASTER 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-  -4* 

461  466  573   70S   732 

385  450  561   676   704 

467  540  702 

491  564  726 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  WELLS60R0 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 


MARKET:  ALLENTOWN 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

473  491  611   715   790 

419  462  575  672   750 

495  522  612 

509  559  685 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  YORK 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

461  466  573   705   732 

385  450  561   676   704 

467  540  702 

491  564  726 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  BELLEFONTE 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 


434  497  600   685 

395  484  566   659 

430  502  624 

478  539  666 


768 
719 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  READING 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 


486  491  588   707 

391  471  564   667 

447  527  611 

484  578  678 


786 
732 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  HARRISBURG 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

496  501  552   703   768 

395  462  534   659   717 

449  521  575 

486  563  624 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SCRANTON 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-  '4* 

457  521  605   688   752 

391  478  575   660  732 

490  569  642 

521  606  683 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


402  497  600   688 

395  484  566  659 

430  502  624 

478  539  666 


768 
719 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 
PITTSBURGH  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-OETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  PITTSBURGH 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-  -4* 
659   732   857 
468   562   625   711   824 
402   478   557   706   819 
511   572   659 
527   596   701 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  ERIE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
616  685  802 
444  534  587  653  764 
355  438  520  604  676 
501  556  646 
519   573   694 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  ALTOONA 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

536   645  779 

436   5?6   614  742 

424   521   599  689 

561   594 


362 
344 
498 
511 


578   632 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


MARKET:  JOHNSTOWN 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-   -4* 

552  656   784 

379   449   525  618   747 

347   428   515  592   675 
465   500   599 
474   537   631 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 


RICHMOND  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOM& 


MARKET:  NORTON 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 


MARKET:  HARRISONBURG 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 


MARKET:  NEWPORT  NEWS 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 


350  361  434   526   586 

266  330  4t9   521   574 

300  364  453 

329  409  541 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  CHARLOTTESVILLE 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 


370  403  469   541   613 

315  374  464   536   596 

349  408  499 

396  469  546 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  RICHMOND 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 


397  402  463   577 

316  358  432   517 

350  391  465 

472  534  613 


628 
576 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  NORFOLK 

NUMBER  OF  BEDROOMS 

-0-  -1-  -a-  -3-  -4* 

425  430  513   582   632 

369  416  492   577   625 

403  450  526 

471  574  665 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


445 
370 
404 
447 


451 
419 
453 
54  1 


533 
502 
536 
671 


630 
558 


669 
621 


EFFECTIVE  DATE    100186 
TRENDED  DATE       100188 


410  416  483 

338  396  473 

372  429  506 

421  512  632 

EFFECTIVE  DATE 
TRENDED  DATE 


564   613 
558   608 


100186 
100188 


PREPARED  ON  092487 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 


WASHINGTON  D.C.  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-OETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S^  STY 

MANUFACTURED  HOME 


MARKET:  WASHINGTON  D.C. 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

559  628  688   765   863 

450  532  60S   701   782 

486  586  756 

544  627  813 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  RFHA8ILITATI0N 
(INCLUDING  H0USU4G  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 


WILMINGTON 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  WILMINGTON.  DEL 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
633   796   832 
457   462   564   678   744 
382   442   522   607   650 
42 t   492   621 
448   571   633 

EFFECTIVE  DATE    100I86 
TRENDED  DATE      100188 


MARKET:  DOVER.  DEL 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
606  726  821 
419  424  510  628  684 
369  403  458  546  590 
380  466  552 
403   515   612 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  ANO  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 


ATLANTA  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5»  STY 

MANUFACTURED.  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  54  STY 

MANUFACTURED  HOME 


MARKET:  ATLANTA 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

448  478  542   655   696 

436  463  530   641   681 

464  491  557 

520  554  634 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  COIUMBUS 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
453  554  597 
327  364  407  522  561 
313  350  394  509  548 
340  379  421 
397   437   476 


MARKET:  ALBANY 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
473  542  576 
323  361  422  491  536 
312  350  412  481  525 
337  375  437 
389   427   489 


MARKET:  AUGUSTA 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
444  522  567 
338  374  420  501  538 
328  359  405  485  526 
357  387  433 
398   431   498 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
I0O188 


MARKET:  MACON 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
463  501  557 
351  385  431  477  536 
347  367  420  462  515 
376  397  445 
429  462   497 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  ROME 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-   -4* 

412  486   523 

271   313   363  431   479 

260   301   358  419   467 
287   329   385 
341   383   440 

EFFECTIVE  DATE    100186 

TRENDED  DATE  100188 


MARKET:  BRUNSWICK 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
483  568  604 
350  390  443  SIS  573 
338  378  438  503  550 
367  405  467 
421   458   523 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SAVANNAH 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
516  598  635 
361  398  479  543  589 
348  385  466  531  577 
375  417  493 
429   471   547 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  VALDOSTA 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
434  497  569 
302  342  408  489  536 
291  324  398  465  524 
318  358  427 
370  412   478 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 


s. 


< 

en 
to 

2 

p 

lO 

OB 


QD 
» 

z 

o 

I 


ta 


to 

00 


o 

eg 

n 

o. 

so 

E- 

(B 

CD 


1^ 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  ANO  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 
BIRMINGHAM  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  BIRMINGHAM 
NUMBER  OF  BEDROOMS 


1- 


-4* 


599   727   822 
365   37 t   441   534   572 
328   365   428   515   554 
339   384   4S3 
352   403   479 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


MARKET:  MOBILE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
543  694  778 
348  375  448  536  575 
321  363  436  516  559 
344  382  462 
356   400   486 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  DOTHAN 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
503  637  722 
324  355  409  487  531 
315  348  400  468  512 
328  366  425 
340   371   451 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MONTGOMERY 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
523  666  747 
353  358  455  539  592 
327  352  436  534  585 
339  371  461 
351   390   487 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  FLORENCE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
534  676  764 
328  354  420  511  553 
307  348  407  491  538 
321  361  430 
334   373   443 


MARKET:  HUNTSVILLE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
560  709  808 
384  389  464  548  596 
324  383  458  534  588 
371  413  498 
383   433   523 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


MARKET:  TUSCALOOSA 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
556   704   793 
376   382   443   552   589 
338   376   430   533   573 
360   395   455 
373   414   481 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 
COLUMBIA  OFFICE 


STRUCTURE  TVPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  3-'4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  GREENVILLE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
S3t  618  668 
361  430  495  581  6?7 
352  410  479  566  606 
457  535  608 
483   550  634 

effective  oau   100186 
trended  date     100188 

marks t:  columbia 
numB(r  of  bedrooms 

-0-   -1-   -3-  -3-  -4* 

571  648  698 

3d6   459   551  637  678 

386   449   5d6  610  658 
467   536   639 
493   561   6SS 

EFFECTIVE  DATE    idOiSC 
TRENOCO  OaTE      100188 


MARKET:  GREENWOOD 

NUMBER  OF  BEDROOMS 
-O-   -1-   -3-   -3-   -4* 
477   533  577 

333  381   445   503   543 

334  371   433   491   537 
436   486   544 

449  511   567 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKtT:  AIKEN 

NUMBIft  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
936  584  638 
386  49»  517  563  630 
379  444  503  950  599 
4e«  917  BiO 
481   543  643 

EFFECTIVE  DATE    100186 
TRiNOtO  bATC      160188 


MARKET:  MYRTLE  BEACH 
NUMBER  OF  BEDROOMS 
-0-   -1-   -3-   -3-   -4* 
560  637   680 
373   437   540  617   660 
363   427   535  603  640 
46 1   535  650 
485   559  675 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  CHARLESTON 
NUMBER  OF  BEDROOMS 
-O-   -1-   -3-   -3-  -4* 
560   637   680 
393   437   540   eil7   660 
383   437   535   603   640 
481   543   650 
505   567   675 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  '.-OCKHILL 

NUMBf4  OF  BfOROOMS 


«• 


-4* 


SS3  633  683 

403   475   533  611   «63 

393   458   519  595  646 
456   517   624 
481   543   648 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 

MARKET:  FLORENCE 

NUMBER  OF  BEDROOMS 

♦0-   -1-   -2-  -3-   -4* 

503  563   616 

347   430  486  545   600 

337   433   473  533   584 
430   517   578 
453   543   599 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


PREPARED  ON  093487 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 


GREENSBORO  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  GREENSBORO 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4» 
486  555  658 
392  397  474  522  627 
336  392  469  5t7  623 
358  427  496 
510   548   664 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  GREENVILLE 

NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

-0- 

-1- 

-2- 

-3-  -4* 

DETACHED 

451 

519   616 

SEMI-DETACHED/ROW 

339 

363 

436 

496   573 

WALKUP 

292 

358 

430 

491   568 

ELEVATOR  2-4  STY 

324 

380 

452 

ELEVATOR  5*  STY 

437 

507 

608 

MANUFACTURED  HOME 

EFFECTIVE 

DATE 

100186 

TRENDED  DATE 

100188 

STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED.  HOME 


MARKET:  WILMINGTON 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
465   550   625 
366   371   447   507   575 
315   366   441   502   580 
347   387   463 
455   505   607 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON*  092487 


MARKET:  ASHEVILLE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
464  566  647 
374  380  447  543  627 
319  374  431  538  622 
355  409  466 
464   522   616 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  RALEIGH 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
523  623  728 
435  440  513  571  657 
366  434  507  566  650 
395  456  530 
555   624   740 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ELIZABETH  CITY 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
470  534  598 
319  337  427  520  593 
285  332  421  515  588 
311  380  477 
476   547   633 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  CHARLOTTE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
528  613  688 
414  420  497  575  664 
355  415  492  570  659 
380  443  527 
512   550   659 


MARKET:  DURHAM 

NUMBER  OF  BEDROOMS 


1- 


•4* 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


MARKET:  WINSTON-SALEM 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
473   563   641 
370   385   447   523   605 
311   380   441   518   599 
339   402   471 
488   522   626 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


519   596   700 
390   395   487  .  585   668 
366   390   482   578   663 
400   425   515 
509   554   674 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  FAYETTEVILLE 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
450   526   603 
350   359   421   490   563 
310   354   417   485   558 
340   387   452 
428   481   571 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 
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REGION   4 
JACKSON  OFFICE 


STRUCTURE  TVPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  JACKSON 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
5t1   616   699 
373   410   505   597 
355   405   458 
464   539   632 
475   554   649 


EFFECTIVE  DATE 
TRENDED  DATE 


MARKET:  GULFPORT 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
475  557  638 
392  407  469  550  589 
324  375  427  522  584 
475  557  635 
487   571   653 

EFFECTIVE  DATE    100186 
TRENDED  DATE      10O188 


MARKET:  CORINTH 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

418   530   611 

5 1 1   589 

504   572 


100186 
100188 


MARKET:  HATTIESBURG 
NUMBER  OF  BEDROOMS 


7   673 

292   34 1   406 

2   606 

277   331   401 

375   473   544 

388   488   561 

100186 

EFFECTIVE  DATE 

100188 

TRENDED  DATE 

1- 


MARKET:  GREENVILLE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
506  536  615 
373  414  479  520  605 
336  382  457  484  557 
434  485  608 
447   499   626 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SOUTHAVEN 

NUMBER  OF  BEDROOMS 


MARKET:  GREENWOOD 

NUMBER  OF  BEDROOMS 


■1- 


-3-   -4* 


470  S09   S99 

349   395   4SS  487   589 

311   see   431  452   919 
447   508   571 
462   525   586 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


•4* 


1; 


■4* 


458  543  622 

320   370   440  519   592 

281   335   422  476   531 
398   436   550 
409   450  567 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


499  577   658 

337   417   481  563   647 

324   398   475  551   620 
44 1   489   595 
450  502  612 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 
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SCHEOULF  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 


vtACKSONVILLE   OFFICE 


STRUCTURE   TYPE 

DETACHED 

^EMI-OETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-OETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


MARKET:  JACKSONVILLE 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
574   63S   7  10 
412   473   SSI   617   667 
369   414   511   607   660 
429   478  602 
482   532   671 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


MARKET:  TAMPA 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
554  630  743 
430  480  549  617  691 
371  423  511  598  659 
464  520  638 
547   607   734 


MARKET:  PENSACOLA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
536  596  697 
384  430  SOS  565  622 
326  373  456  534  571 
381  433  528 
430   488   589 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ORLANDO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
629  702  747 
407  467  575  642  716 
381  441  522  592  666 
467  532  648 
542   605   716 


MARKET:  KEY  WEST 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
728  804  885 
523  587  654  748  833 
434  482  586  698  747 
504  557  693 
572   637   792 


MARKET:  MIAMI 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
728  804  889 
523  587  654  748  833 
434  482  586  698  747 
504  557  693 
572   637   792 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
10O188 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 
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REGION   4 


LOUISVILLE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE  - 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  ANO  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  LOUISVILLE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
562  638  715 
442  469  538  605  674 
387  422  496  575  627 
421  456  528 
459   506   573 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  PIKEVILLE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
588  670  735 
442  461  550  622  683 
392  436  502  575  628 
439  470  564 
498   548   621 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  COVINGTON 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
535  640  736 
421  437  502  586  674 
358  399  454  559  621 
409  451  516 
437   486   559 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  OWENSBORO 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
520  623  691 
359  397  483  577  638 
324  364  44  1  523  577 
349  394  476 
376   428   518 


MARKET:  PADUCAH 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
523  627  695 
361  399  486  580  642 
326  366  444  525  S80 
351  396  479 
378   431   521 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 
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PREPARED  ON  092487 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


U1 


REGION   4 
KNOXVILLE  OFFICE 


STRUCTURE  TVPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HQME 


MARKET:  KNOXVILLE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
463  540  576 
365  401  448  530  566 
350  375  437  520  556 
375  396  463 
396   422   473 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


MARKET:  OAKRIDGE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
463  540  576 
365  401  448  530  566 
350  375  437  520  556 
375  396  463 
396   422   473 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  CHATTANOOGA 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4» 
474   561   599 
422   425   463   545   584 
386   414   447   534   572 
414   436   474 
436   463   501 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  UOHNSONCITY 
NUMBER  OF  BEDROOMS 


-O-   -1 


345 
334 
370   391 


-2- 
453 
370   442 
355   432 


-3-  -4+ 

525  561 

515  545 

494  535 


453 


391   416   478 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  KINGSPORT 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
453  525  561 
345  370  442  515  545 
330  346  432  478  515 
370  391  453 
391   416   478 

EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


PREPARED  ON  092487 
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REGION   4 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  ANO  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 


NASHVILLE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  NASHVILLE 

NUMBER  OF  BEDROOMS 
-O-  -I-  -2-  -3-  -4* 
492  574  616 
376  418  47S  561  605 
344  39S  467  555  599 
355  418  475 
362   433   492 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


MARKET:  CLARKSVILLE 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
442   531   574 

324  359  431  517  561 
295  337  426  500  555 
319   365   431 

325  387   451 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 


MARKET:  COLUMBIA 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
417  515  564 
309  332  393  507  542 
276  325  382  492  536 
283  344  390 
294   368   426 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  MEMPHIS 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
442  497  58 1 
319  363  422  472  539 
285  319  372  449  483 
332  398  469 
373   441   512 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  JACKSON 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
422  492  576 
295  337  396  457  532 
277  319  385  445  507 
324  365  458 
345   404   499 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   S 
CHICAGO  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5^  STV 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  CHICAGO 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

784   932  1075 

567   637   719   845  937 

481   S5S   663   795  834 

513   604   712   846  848 

556   696   828   859  908 

EFFECTIVE  DATE    100I86 
TRENDED  DATE      100188 

MARKET:  EAST  ST.  LOUIS 
NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
555  648  710 
402  454  508  586  664 
359  415  486  561  624 
382  442  520 
462   524   596 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  BELLEVILLE 


-O- 


NUM6ER  OF  BEDROOMS 
-1- 


-2-  -3-  -4* 

665  753  839 

470   563  655  764 

441   534  603  666 
4  15   469   571 
475   530   624 


417 
381 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  MOLINE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
653  839  931 
451  490  587  737  827 
393  452  531  695  735 
417  481  567 
481   547   674 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  SPRINGFIELD 
NUMBER  OF  BEDROOMS 


1- 


-4* 


684  782   880 

388   441   535  619   708 

353   417   498  580  662 
381   454   535 
452   504   597 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


PREPARED  ON  092487 
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REGION   S 


CI^4CINNATI  OFFICE 


SCHEDUiC  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5*  STV 

MANUFACTURED  HOME 


MARKET:  CINCINNA1I 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -n-  -4» 
699  865  901 
430  496  564  677  745 
347  408  515  586  676 
382  510  608 
532   626   710 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  DAYTON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
613  796  879 
399  427  496  594  669 
333  416  482  557  623 
389  516  616 
538   632   677 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 
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REGION   S 
COLUMBUS  OFFICE 


STRUCTURE  TVPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STV 

MANUFACTURED  HOME 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  COLUMBUS 

NUMBER  OF  BEDROOMS 


1- 


■4* 


538  646   657 

368   404   466  541   592 

320   393   457  500   561 
356   434   517 
403   488   581 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


PREPARED  ON  092487 


n 

3 

cr 


N 


? 
1 

A 

c 

I* 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  ANO  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   S 


CLEVELAND  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW. 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  CLEVELAND 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
714  775  835 
501  524  589  665  698 
375  432  501  581  661 
385  457  563 
439  466   585 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MANSFIELD 

NUMBER  OF  BEDROOMS 


1- 


MARKET:  AKRON 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
683  749  772 
477  502  566  640  672 
370  422  495  566  630 
375  412  500 
380  440  505 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  TOLEDO 

NUMBER  OF  BEDROOMS 


■4* 


1- 


•4* 


605  658   728 

448   453   500  575   640 

331   356   404  502   540 
365   401   479 
371   427   490 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


677  742   790 

414   472   540  620   661 

350   389   460  561   596 
372   404   495 
408   4 14   S04 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


MARKET:  FINOLAY 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
582  652  701 
397  429  477  568  602 
330  357  419  510  566 
335  362  466 
378   433  533 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  YOUNGSTOWN 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
599   668   674 
407   413   477   557   573 
296   334   397   498   543 
332   350   436 
339   358   444 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  LORAIN 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
584  659  70S 
386  391  463  538  574 
283  311  382  479  S20 
357  375  447 
375  381   465 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 
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REGION   S 


SCHEOULC  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  ANO  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 


DETROIT  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -OETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -OETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  DETROIT 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
724  797  928 
447  484  693  693  801* 
373  461  640  «39  741 
399  487  660 
408   C0l   «e0 


MARKET:  FLINT 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
553  657  748 
345  385  481  614  653 
330  37  1  433  568  646 
335  390  458 
342   451   538 


MARKET:  ANN  ARBOR 

NUMBER  OF  BEDROOMS 


■I- 


■4  + 


EFFECTIVE  DATE 
TRENDED  DATE 


100I86 
100188 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


634  729   768 

401   406   525  630   694 

327   401   493  540   604 
367   432   512 
372   470  534 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


MARKET:  YPSILANTI 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
634  729  768 
401  406  525  630  694 
327  401  493  540  604 
367  432  512 
372   470   534 

EFFECTIVE  DATE    100I86 
TRENDED  DATE      100188 


PREPARED  ON  092487 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS! 


REGION   5 
GRAND  RAPIDS  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MAMJFACTURED  HOME 


MARKET:  MT  PLEASANT 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-   -4* 

591  700   746 

387   436   502  622   672 

265   355   396  492   530 
273   371   414 
424   507   588 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  LANSING 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-   -4* 

589  72  4   766 

406   4  12   492  608   655 

316   371   450  542   575 
334   390   467 
398   450   528 

EFFECTIVE  DATE    100186 
TRENDED  DATE       100188 

MARKET:  JACKSON 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
576  702  750 
393  398  482  595  641 
309  383  438  538  567 
315  401  456 
457   522   591 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  GRAND  RAPIDS 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
587   694   728 
404   409   505   598   646 
297   370   470   516   552 
315   390   487 
429   500   555 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MUSKEGON 

NUMBER  OF  BEDROOMS 


MARKET:  BENTON  HARBOR 
NUMBER  OF  BEDROOMS 


■1- 


-4* 


1- 


-4  + 


595  702   737 

422   463   550  645   685 

302   382   452  536   547 
321   402   470 
437   510   567 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


563   669   704 
385   413   515   619   653 
288   334   4  13   505   537 
305   351   430 
4  16   477   546 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  TRAVERSE  CITY 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
637   745   780 
463   477   559   687   725 
305   396   448   550   590 
322   413   465 
483   558   619 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  BATTLE  CHEEK 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-  -4* 
613   701   738 
383   407   500   617   664 
287   368   451   545   579 
305   386   468 
440   510   572 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MARQUETTE 

NUMBER  OF  BEDROOMS 


1- 


-4* 


553  662   697 

349   400   504  607   642 

227   316   409  509   547 
244   333   427 
444   520   535 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  fOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  5 
INDIANAPOLIS  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/RDW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  i*    STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  INDIANAPOLIS 
NUMBER  OF  BEDROOMS 
-O-   -I-   -2-   -3-   -4* 
572   639   702 
359   405   493   595  613 
331   375   455   512   549 
359   398   483 
462   513   599 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  HAMMOND 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
583  652  719 
382  431  539  595  674 
349  400  489  556  591 
392  422  516 
458   514   630 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  GARY 

NUMBER  OF  BEDROOMS 
•O-  -1-  -2-  -3-  -4* 
571  633  700 
370  424  513  586  670 
349  400  487  557  572 
392  422  521 
435   492   600 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  BLOOMINGTON 
NUMBER  OF  BEDROOMS 

-o-  -1-  -a-  -3-  -4* 

566   634   707 
373  407   486   552   601 
333   378   450   510   561 
369   396   479 
458   507   597 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  LAFAYETTE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
564  633  706 
373  413  495  567  620 
338  385  454  513  562 
37 1  406  482 
464   S16  602 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  EVANSVILLE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
553  619  684 
352  401  491  565  620 
318  364  450  5tO  554 
351  389  479 
431   483   587 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SOUTH  BEND 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
571  639  714 
384  427  498  575  .  655 
342  390  457  517  562 
383  415  488 
469   525   605 

EFFECTIVE  DATE    100186 
TRENDED. DATE      100188 


MARKET:  FORT  WAYNE 

NUMBER  OF  BEDROOMS 
-O-   -I-   -2-   -3-   -4* 

558  622  693 
375  406  486  539  602 
330  372  442  496  545 
365  396  471 

457   506   592 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  TERRE  HAUTE 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-   -4* 

559  631  708 
367  409  493  566  629 
328  377  461  529  574 
363   400   489 

440   494   599 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


RE6I0N  S 
MILWAUKEE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

MALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  $♦  STV 

MANUFACTURED  HOME 


STRUCTURE  TVPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  St  STV 

MANUFACTURED  HOME 


MARKET:  MADISON 

NUMBER  OF  BEDROOMS 
-O-   -t-   -2-   -3-   -4* 
661   748   783 
380   484   571   689   726 
370  424   511   626 
387   442   533 
527   572   693 

EFFECTIVE  DATE    100186 
TRiNOED  DATE      100188 

MARKET:  EAU  CLAIRE 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
500   584   618 
292   375   420   530   586 
284   327   377   478 
303   346   396 
415   459   537 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  REEDSVILLE 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

569  653   685 
327   417   487   598   634 

322   370   441  527 
340   386   454 
457   507   606 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  GREEN  BAY 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
564   645   678 
311   401   484   589   624 
303   350  438   536 
319   366   454 
436   482   597 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  SUPERIOR 

NUMBER  OF  BEDROOMS 


1- 


-4* 


MARKET:  MILWAUKEE 

NUMBER  OF  BEDROOMS 


532   652   688 
312   416   479   591   629 
306   365   435   544 
324   383   451 
457   503   599 

EFFECTIVE  DATE    100186 
TRENDED  DATE      1O0188 

MARKET;  WAUSAU 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
540   624   657 
314   401   461   569   606 
309   354   4  18   518 
324   370   436 
439   482   574 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


•1- 


-4* 


724  793   854 

4  14   530   621  747   787 

408   466   551  680 
427   483   569 
567   621   756 

EFFECTIVE  DATE  10O186 

TREr^EO  DATE  100188 
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SCHEDULE  A- 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   5 


MINNEAPOLIS-ST.  PAUL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -OETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5^  STY 

MANUFACTURED  HOME 


MARKET:  MINNEAPOLIS 
NUMBER  OF  BEDROOMS 
-O-   -I-   -2-   -3-   -4* 


423   428   973 

659   736 

349   401   478 

611   633 

387   460   576 

395   522   659 

EFFECTIVE  DATE 

100186 

TRENDED  DATE 

100188 

STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S-*'  STY 

MANUFACTURED  HOME 


MARKET:  ST.  CLOUD 

NUMBER  OF  BEDROOM^ 
-O-   -1-   -2-   -3-   •4* 

340  369  492  567  624 
3tO  347  431  519  551 
336  407  468 

34 1  479  566 

EFFECTIVE  DATE  10O186 
TRENDED  DATE      100188 


MARKET:  DULUTH 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

363  394  542  618   689 

347  376  459  561   596 

366  435  538 

384  463  589 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  WORTHINGTON 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

319  332  461   524   586 

284  312  402   485   515 

301  369  440 

306  428  522 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  MANKATO 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

418  436  548   624   698 

342  383  477   551   S82 

379  420  492 

393  539  639 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  ROCHESTER 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 


391  424  553  641 

350  391  482  595 

382  424  500 

413  566  634 


716 
588 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 


I 
I 


< 

09 


I 

09 
<< 

Z 
o 
< 
n 

B 

1 

N» 

s 

f 

a. 
so 

5* 

CB 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 


FORT  WORTH  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  DALLAS 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
601  70t  748 
38S  429  529  6St  708 
337  386  502  606  689 
352  442  545 
494   572   736 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  WICHITA  FALLS 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
464   586   660 
296   328   405   513   599 
258   295   384   469   556 
269   338   417 
378   453   590 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  AMARILLO 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
498  588  661 
329  364  449  542  627 
284  328  426  504  589 
299  375  462 
4  19   497   630 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ALBUQUERQUE  NM 
NUMBER  OF  BEDROOMS 
2-   -3-   -4+ 


-O-   -1-   -2-  -3- 

522  609   680 

367   372   473  556   644 

293   342   445  517   603 
307   385   484 
431   503   667 

EFFECTIVE  DATE  100)86 

TRENDED  DATE  100188 


PREPARED  ON  092487 


MARKET:  SHERMAN 

NUMBER  OF  BEDROOMS 


1- 


-4* 


448   556   630 
286   317   391   496   572 
249   285   371   453   537 
260   327   403 
365   438   570 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SAN  ANGELO 
NUMBER  OF  BEDROOMS 


1- 


•4  + 


452   633   694 
289   320   394   500   583 
251   288   374   457   452 
262   329   406 
368   442   574 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  EL  PASO 

NUMBER  OF  BEDROOMS 


1- 


-4* 


451   577   647 
288   319   393   499   581 
251   287   373   455   540 
262   328   405 
367   440   573 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SANTA  FE  NM 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4*^ 
537   728   799 
361   399   468   575   671 
313   327   444   510   623 
327   410   482 
460   552   682 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  TYLER 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4«- 
483  623  694 
309  342  422  535  624 
269  308  400  488  579 
281  352  434 
393   472   614 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ABILENE 

NUMBER  OF  BEDROOMS 


1- 


•4* 


498   696   765 
318   352   434   551   642 
277   317   412   503   597 
289   363   447 
405   486   633 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MIDLAND 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-   -4+ 

450   630   692 

288   319   392   498   580 

250   295   372   463   539 

261  328   404 
366   439   572 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SILVER  CITY  NM 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-   -4* 

446   591   660 

300   334   389   478   558 

262  272.  369   424   518 
274   344   400 

384   461   567 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


MARKET:  WACO 

NUMBER  OF  BEDROOMS 
2-   -3-   -4* 


•1- 


464   570   640 
296   328   405   513   594 
258   295   384   469   S56 
269   338   417 
378   453   590 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  LUBBOCK 

NUMBER  OF  BEDROOMS 


1- 


-4* 


453   602   675 
290   321   395   501   585 
252   288   375   458   543 
263   330   407 
369   443   576 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ODESSA 

NUMBER  OF  BEDROOMS 


1' 


-4* 


429   601   659 
274   304   374   475   553 
238   273   355   433   514 
249   312   385 
349   419   545 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  TAOS  NM 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
532  621  693 
361  367  463  548  640 
287  327  440  509  594 
301  379  477 
425   509   678 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A- 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  6 


FORT  WORTH  REGIONAL  OFFICE 


STRUCTURE  TYPE 

OCTACHED 

tlMI-OITACHCO/ROW 

WALKUP 

tLCVATOtt  2-4  STV 

ELEVATOR  S*    STV 

MANUFACTURED  HOME 


HAltKET:  tLOVtS  NM 

NUMBER  or  BtbAOdMS 

-O-   -1-   -2-  -3-  -4* 

416  5«4  4 19 

279   311   343  446  ft}0 

24i   253   ^44  i%S  4i|3 
2it      320  3t3 
358   430  528 

irFECTIVE  pATt    ldOl44 
TRENDED  DAtt      1ddl88 


PfttPA*EO  ON  09248t 


REGION 


HOUSTON  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  HOUSTON 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
648  794  920 
362  430  554  653  744 
337  405  529  624  719 
397  470  594 
548   640   740 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


MARKET:  EL  CAMPO 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
553  647  750 
346  381  503  585  679 
327  37  1  481  565  654 
380  445  566 
463   546   675 


MARKET:  BEAUMONT 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
606  693  849 
340  393  474  563  651 
315  368  454  538  621 
375  443  549 
537   576   469 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  TEXAS  CITY 

NUMBER  OF  BEDROOMS 


MARKET:  BRYAN 

NUMBER  OF  BEDROOMS 


1- 


-4  + 


562   744   863 
348   407   515   641   739 
328   389   495   614   720 
2^9       444   580 
523   628   785 


EFFECTIVE  DATE 
TRENDED  DATE 


100I86 
100188 


MARKET:  LUFKIN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
536  629  729 
305  356  470  555  629 
285  336  445  530  613 
332  391  517 
488   545   669 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


-O-   -1- 


365 
344 
421 


439 
427 


-2-  -3-  -4* 

642  732  848 

552  625  721 

547  597  691 


492   640 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
10O188 


548   640   740 

EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


PREPARED  ON  092487 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  6 
LITTLE  ROCK  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  FAVfTTEVILLE 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
503   573   649 
335   407   472   548   614 
327   391   460   543   601 
349   419   493 
428   500   577 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  JONESBORO 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
482  572  642 
329  382  467  566  617 
310  367  442  540  590 
342  398  473 
421   493   576 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  LITTLE  ROCK 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
520  591   670 
350   430   493   570   631 
325  409   457   565  626 
350  439   486 
431   504   589 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  TEX ARK ANA 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -A* 
496  590  662 
331  385  467  570  625 
323  374  455  565  618 
347  404  490 
428   500  578 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  FORT  SMITH 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
477  556  627 
320  361  458  S30  593 
300  349  422  488  546 
326  380  461 
434   504   593 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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PREPARED  ON  092487 
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STRUCTURE  TYPE 

DETACHED 

$ENI •DETACHED/ROW 

WAI.KUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*   STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI *OET ACHED/ROW 

WALKUP  . 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 
NEW  ORLEANS  OFFICE 


MARKET;  NfW  ORLEANS 
NUMBER  OF  BEDROOMS 


1- 


-4* 


438   489   S6S 
3t1   332   424   473   948 
300  323   418   463   934 
310  333   428 
436   467   600 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  HQUMA 

NUMBER  OF  BEDROOMS 
•O-  -1'  '?•  -3-  -4* 
404  460  540 
351  386  347  444  519 
337  276  336  431  496 
247  266  346 
374   420  521 


MARKET:  LAKE  CHARLES 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
393   498   591 
316   318   381   486   573 
247   295   356   457   528 
258   306   367 
410   463   560 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SHREVEPORT 
NUMBER  OF  BEDROOMS 


MARKET;  LAFAYETTE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
330  430  521 
233  256  315  418  503 
198  247  306  407  481 
210  358  316 
356   403   487 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ALEXANDRIA 
NUMBER  OF  BEDROOMS 


1 


-4  + 


1- 


■4* 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


413  518   595 

386   318   393  497   569 

361   391   367  465   930 
371   301   377 
413   456   572 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


391   47  1   540 
397   323   373   451   517 
375   307   360   434   489 
385   317   370 
416   467   558 


MARKET:  BATON  ROUGE 
NUMBER  OF  BEDROOMS 
-O-   -1-   -3-   -3-   -4* 
389   488   565 
269   306   374   471   943 
240   277   341   433   488 
250  287   351 
380   425   530 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MONROE 

NUMBER  OF  BEDROOMS 
•O-  -1-  -2-  -3-  -4* 
422  553  624 
396  335  405  535  603 
272  323  397  524  581 
290  333  407 
433   484   601 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


PREPARED  ON  092487 


N 


i 


SCHEDULE  *-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSirXi  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  6 
OKLAHOMA  CITY  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE  . 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  OKLAHOMA  CITY 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
500  598  656 
354   366   452   499   551 
281   3t5   395   485   534 
299   339   431 
365   406   501 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  GUYMON 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
462  518  590 
298  352  440  497  569 
235  275  352  403  452 
253  299  388 
320   367   460 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  WOODWARD 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
460  514  585 
296  349  438  493  564 
233  273  352  400  448 
251  297  388 
317   364   460 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  TULSA 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
500  649  722 
270  310  410  547  595 
264  304  405  542  590 
282  328  441 
348   395   511 


EFFECTIVE  DATE 
TRENDED  DATE 


1C0186 
100188 


PREPARED  ON  092487 


MARKET:  ADA 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
496  582  647 
345  400  475  560  627 
288  327  394  472  519 
305  350  429 
365   403   497 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  LAWTON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
537  607  696 
390  417  515  594  681 
292  336  428  515  584 
310  361  465 
380  432   539 

EFFECTIVE  DATE    10O186 
TRENDED  DATE      100188 

MARKET:  BARTLESVILLE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
465  547  607 
339  371  452  532  592 
270  310  389  463  509 
288  334  398 
325   359   452 

EFFECTIVE  DATE    100t86 
TRENDED  DATE      100188 


MARKET:  AROMORE 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
5 10  598   665 
353   396   488   576   644 

293  336   40S   485   533 
311   360   44  1 

365   403   511 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SHAWNEE 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-   -4» 

463   509  561 

362   378   451   496   545 

283   314   381   415  454 

294  332   420 
341   380   456 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MC  ALESTER 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
462  536  591 
332  337  449  522  576 
236  267  371  434  481 
249  285  391 
296   332   44 1 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  ENID 

NUMBER  OF  BEDROOMS 


■1- 


-4* 


504  575  641 
343   398   482   554   621 
275   316   389   451   494 
293   339   424 
334   406   493 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  STILLWATER 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
478  552  622 
348  395  464  537  602 
280  323  393  456  507 
303  347  429 
340  401   471 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MUSKOGEE 

NUMBER  OF  BEDROOMS 


1- 


-4* 


420  485   550 

326   372   405  471   534 

250  303   337  418   453 
268   32 1   350 
332   367   401 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 


SAN  ANTONIO  OFFICE 


03 

m 

CO 

—I 

o 
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-o 
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STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  SAN  ANTONIO 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4» 
623  729  803 
400  452  562  647  7  15 
376  410  497  559  610 
425  479  609 
522   600   808 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  HARLINGEN 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
563  688  789 
343  401  524  645  736 
306  342  437  529  6Q2 
364  409  549 
473   548   745 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  AUSTIN 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
699  866  948 
448  513  658  794  878 
409  464  585  703  780 
475  539  698 
585   675   901 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  LAREDO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
568  695  775 
373  425  524  619  738 
334  369  439  507  597 
409  445  557 
520   588   768 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  CORPUS  CHRISTY 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-   -4* 

621  710   778 

399   491   595  650   717 

394   443   525  555   600 
426   514   633 
538   643   771 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET.  VICTORIA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
620  710  778 
397  490  594  650  717 
358  443  524  555  600 
426  513  632 
538   642   770 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  EAGLE  PASS 

NUMBER  OF  BEDROOMS 

-O-   -I-   -2-  -3-   -4* 

568  695   775 

373   425   524  619   738 

334   369   439  507   597 
409   445   557 
520   588   768 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  DEL  RIO 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
568  695  775 
373  425  524  619  738 
334  369  439  507  597 
409  445  557 
520   588   768 


s 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


PREPARED  ON  092487 


< 

z 

p 
^^ 

« 


c 
3 

» 
<< 

2 

o 

< 

TO 

3 

CD 


M 


5 

o 
•o 

o 

s 

50 

c, 

OD 


> 

GO 

r- 
m 


to 

*4 


ReCION   7 


SCHEDULE  A*  FAIR  MABKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
SCHEDULE  A   l^il^j^^^,^  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


OES  MOINES  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED  ' 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCtUfcE  tY^t 

DETAtHtt) 

!t^MI  ^DETACHED/ROW 

WALKUP 

tLtVAtOH  2-4  STY 

^LtVAtM  a«  StY 

MANUFACTURED  HOME 


MARKET:  DES  MOINES 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
610  714  813 
421  445  535  602  689 
341  392  456  513  569 
412  456  539 
443   495   587 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  OUBUOUE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
554  643  727 
368  426  489  560  643 
311  364  434  509  576 
390  439  519 
424   478   570 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARket:  WAtEKLOO 

NUMBER  OF  BEDROOMS 
••6»  »l*  *»'  -3-  -4* 
489  572  651 
m  m  4i8  494  fe7i 
i89  435  ^78  446  5d* 
353  399  454 
385   4^6  S64 

EI^FE6tIVE  DAtE    100186 
TRENDED  DATE      100188 


MARKET:  BETTENOORF 

NUMBER  OF  BEDROOMS 

-0-   -I-   -2-   -3-  -4* 

511   598  677 

343   392   451   517   597 

295   340   399   459  521 

362  406   48 1 
395  444   529 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  MASON  CITY 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
571   659  740 

363  415  508  578  658 
312  360  436  502  573 
379   427   537 

412   465   587 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 


MARKET:  CEDAR  RAPIDS 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
593  690  776 
363  423  525  599  690 
301  353-  452  522  592 
391  444  547 
441   491   597 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SIOUX  CITY 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
599  686  766 
384  433  535  604  684 
323  361  438  503  585 
402  448  543 
435   486   593 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  COUNCIL  BLUFF 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-  •** 
564   655   757 
399   426  509  573  651 
319   367   432   483   535 
464   458   527 
439   497   588 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  DAVENPORT 

NUMBER  OF  BEOROOMt 
-O-  -1-  -2-  -3-  -4* 
512  595  674 
342  392  451  517  595 
295  340  399  469  532 
382  407  483 
395  445  531 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   7 


KANSAS  CITY  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-OETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5^  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-OETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TVPC 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  KANSAS  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 


417 
339 
373 
470 


461 
400 
418 
S12 


552 
487 
551 
652 


621 
601 


662 
641 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SPRINGFIELD 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

292  316  425   513   561 

244  295  400   503   550 

291  334  418 

380  422  537 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SALINA 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 


291 
262 

347 
414 


329 
300 
405 
466 


408 
403 
501 
610 


495 
490 


531 
525 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  JOPLIN 

NUMBER  OF  BEDROOMS 
-O-   -1-   -J-   -3-   -4» 

311  352  456   542   585 

259  309  396   502   540 

327  375  468 

426  472  601 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  TOPEKA 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

327  386  469   560  596 

290  331  419   507   546 

356  412  511 

426  479  627 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  WICHITA 

NUMBER  OF  BEDROOMS 
-O-   -1'   -2-   -3-   -4* 

309  366  464   556  586 

274  326  416   506  538 

354  408  S 1 1 

43 f  47S  622 

EFFECTIVE  DATE    100186 
TRENDED  DATE     MX)\M 


MARKET:  ST.  JOSEPH 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

292  330  399   486   522 

287  325  372   459   495 

336  386  483 

438  487  620 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  GARDEN  CITY 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

353  384  458   554   S90 

301  338  411   496   532 

347  401  501 

414  466  610 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  SEOALIA 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

286  329  417   512   553 

281  324  412   493   538 

341  392  490 

444  494  629 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  PITTSBURG 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

289  327  388   491   526 

245  282  361   446   482 

340  395  493 

406  458  601 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 


"SCHEDULE  A- 


\r^  e«B  ucu  rnM^TBUCTION  AND  SUBSTANTIAL  REHABILITATION 


& 


REGION  7 


OMAHA  Of F ICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 
ELEVATOR  5»  STY 
MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MlfRKrT:  OMAHA 

NUMBER}  OF  BEDROOM^ 
.0-   -1-   -2-   -3-  •** 

344  384  490  558  614 

297  359  442   547   578 

304  403  485 

334  417  502 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  NORTH  PLATTE 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4» 

286  338  425   497   543 

276  333  400   474   521 

291  368  464 

312  394  485 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  GRAND  ISLAND 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 


284  331  422   494   552 

274  323  397   471   533 

302  387  478 

313  397  490 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SCOTTS  BLUFF 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4» 

295  344  446   512   569 

284  330  438   489   545 

309  392  495 

325  412  509 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  LINCOLN 

NUMBER  OF  BEDROOMS 
-O-   -1*   -2-   -3-   -4» 

328  375  476   545  601 

296  359  442   S40  595 

304  405  485 

347  417  502 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  NORFOLK 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4» 


284  331  422   494 

274  323  397   471 

302  387  478 

313  397  490 


552 
533 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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REGION   7 
ST.  LOUIS  OFFICE 


SCHEDULE  A- 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*    STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  ST.  LOUIS 

NUMBER  OF  BEDROOMS 


I- 


-4* 


MARKET:  CAPE  GIRARDEAU 
NUMBER  OF  BEDROOMS 


1- 


613   734   790 
411   502   594   703   774 
369   467   557   631   696 
401   503  602 
447   574   784 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ROLLA 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
454  539  572 
295  354  442  521  566 
263  333  420  507  556 
286  359  453 
319   417   584 

EFFECTIVE  DAIE    100186 
TRENDED  DATE      100188 


■4* 


429  488   533 

298   345   413  483   528 

258   314   359  445   463 
286   346   401 
315   380   536 

EFFECTIVE  DATE  100186 

TREM}ED  DATE  100188 


MARKET:  COLUMBIA 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
406  534  582 
280  352  388  529  577 
272  346  378  508  560 
295  371  453 
329   439   606 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  KIRKSVILLE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
424  527  575 
288  347  403  518  570 
267  338  398  513  565 
291  365  461 
324   432   616 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


•  ■ 

5 
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crMFniJlf  A-  FAIR  MARKfT  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSIANTIAL  REHABILITATION 
SCHEDULI  *   ^{iJ.SS^NG  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  8 
DENVER.  COLORADO  REGIONAL  OFFICf 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  5+  STY 
MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  5*  STY 
MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  DENVER.  CO 

NUMBER  OF  BEDROOMS 
-0-  -t-  -2-  -3-  •** 
716  851  949 
457  512  604  703  804 
370  432  476  627  717 
387  440  560 
469   481   624 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  BISMARK.  NO 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
500  609  68 1 
314  345  422  521  589 
290  314  388  479  541 
307  350  425 
314   359   435 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  GREAT  FALLS. MT 

NUMBER  or  BEDROOMS 
.Q-  -1-  '2-  3-  4* 
489  563  605 
3O0  350  437  551  595 
272  319  399  507  585 
334  390  488 
349   405   505 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5»  STY 

MANUFACTURED  HOME 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  VERNAL.  UT 

NUMBER  OF  BEDROOMS 
•O-  -1-  3'  -3-  -4+ 
489  618  7  19 
235  313  416  522  618 
209  259  342  453  542 
281  338  436 
299   359   459 

EFFECTIVE  DAU    100186 
TRENDED  DATE      100188 


MARKET:  GRAND  dUNCT.CO 

NUMBER  OF  BEDROOMS 

-O-   '1-   -2-  -3-  '** 

548  657   700 

319   366   443  655   637 

291   302   406  508   583 
357   408   493 
381   433   520 

EFFECTIVE  DATE    10O186 
TRENDED  DATE      100188 

MARKET:  DICKINSON.  NO 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-  -4* 
443   552   625 
257   288   365   464   532 
233   282   331   422   484 
250   293   368 
257   302   378 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MISSOULA.  MT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
474  558  602 
272  326  412  536  592 
243  313  371  485  568 
314  371  467 
340   399   496 

EFFECTIVE  DATE    100186 
TRENDED  DATE      10O188 

MARKET:  SIOUX  FALLS. SO 

NUMBER  OF  BEDROOMS 
-O-  -1'  *2-  -3-  -4* 
485  550  595 
306  344  409  502  566 
283  316  377  463  521 
297  332  409 
304   346   4  19 

EFFECTIVE  DATE    1O0186 
1REN0ED  DATE      100188 


MARKET:  ASPEN/VAIL 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
568  680  721 
350  403  486  602  672 
323  366  449  556  631 
382  439  511 
390   4  49   521 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  HELENA.  MT 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
462  545  586 
295  351  435  535  575 
265  321  395  507  567 
327  395  464 
340   4  12   477 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SALT  LAKE  CITY 
NUMBER  OF  BEDROOMS 


■4* 


547   688   756 
358   402   483   621   679 
277   377   457   529   631 
346   455   513 
382   486   570 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET   PIERRE.  SO 

NUMBER  OF  BEDROOMS 


1- 


•4* 


491  562   611 

256   319   415  516   589 

250   302   374  477   545 
287   330   415 
294   344   425 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


MARKET:  FARGO.  ND 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -«♦ 
528  646  725 
325  363  450  558  637 
284  341  416  492  589 
331  368  453 
338   377   463 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  BILLINGS.  MT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
552  627  666 
348  398  483  599  657 
321  366  445  552  633 
357  421  533 
370   436   559 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  CEDAR  CITY.  UT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  '4* 
487  534  580 
343  370  436  488  524 
267  362  416  483  504 
339  408  47 1 
357   454   521 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  RAPID  CITY.  SD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
543  660  702 
337  407  481  582  657 
310  375  449  543  «12 
344  395  481 
349   409   491 

EFFECTIVE  DATE    100186 
TRENDED  DATE      1O0188 


PREPARED  ON  092487 


SCHEDULE  *-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   8 


DENVER.  COLORADO  REGIONAL  OFFICE 


STRUCTURE  TVPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  CASPER.  WV 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
555  680  770 
316  366  449  563  651 
289  335  412  518  599 
353  406  497 
378   433   524 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  CHEYENNE.  WY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
560   677   762 
333   377   455   563   642 
308   348   421   519   592 
368   4  17   503 
392   442   S30 

EFFECTIVE  DATE    10O186 
TRENDED  DATE      100188 


MARKET:  CODY.  WY 

NUMBER  OF  BEDROOMS 


1- 


•4* 


555  680   773 

316   366   449  563   653 

289   335   412  518   599 
353   406   497 
3/8   433   524 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


PREPARED  ON  092487 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   9 


HONOLULU  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5*  STt 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  HONOLULU 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -<♦ 
849  1105  1255 
575  597  816  976  1101 
501  575  665  969  109<? 
556  646  694 
57 1   766   944 

EFFECTIVE  DATE    10O186 
TRENDED  DATE      100188 

MARKET:  HILO 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-  -4* 

608  760  883 

493   512   597  749  872 

416   461   568  721  850 
449   490   601 


EFFECTIVE  DATE    100186 
TRENDED  DATE      10Q188 


MARKET :  GUAM 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4» 
$63   760   853 
534   537   616   683   805 
362   428   510  580 


EFFECTIVE  DATE    100186 

TRENDED  DATE  100188 

MARKET:  KONA 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-   -4* 

745  886   977 

593   650   734  874   967 

482   550   941  782   859 
511   579   672 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  KAUAI 

NUMBER  OF  BEDROOMS 

-0-   '1-   -2-  -3-  -4+ 

865  1005  1100 

660   765   854  994  1087 

510  644   687  970  1062 
540   676   717 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  MAUI 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-   -4+ 

781  968  1025 

645   736   765  956  1015 

472   610   737  861   919 
503   64 1   769 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


PREPARED  ON  092487 


SCHEDULE  *-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   9 


LOS  ANGELES  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*.  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

Q|T ACHED 

S|NI -DETACHED/ROW 

yJlLKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

OETACHEO 

SEMI-DETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  §TY 

MANUFACTURED  HOME 


MARKET:  LOS  ANGELES 
NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
814  916  1032 
560  65 1  751  852  962 
498  574  693  826  899 
538  619  747  856  928 
677   768   991 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


MARKET:  PASO  ROBLES 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
744   830   902 
495   50Q  §2?   747   831 
416   469   578   689   745 
436   490  602 
592   6§t   818 

EFFECTIVE  04TE    100186 
TRENDED  DATE      100188 

MARKET:  SAN  DIEGO 

NUMBER  OF  BEDROOMS 
tO-  -1r  -2-  -3-  •4* 
677  804  889 
S41  546  651  738  866 
440  SQ2  608  713  765 
476  550  663 
570   665   814 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  BAKERSFIELD 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
582   748   840 
414   461   532   692   780 
354   434   508   666   730 
371   454   532 
531   623   743 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  LANCASTER 

NUMBER  OF  BEDROOMS 


1- 


-4* 


612   705   822 

475  479  578  669  782 
374  451  554  640  730 
400   476   578 

563   644   799 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET;    E^   QAiJON 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-   -4* 

677   804   889 

S41   546   651   738   §6$ 

440  502   608   713  ^6> 

476  550  663 
570  665  814 

eff|(;tive  date  100186 
trended  date    100188 


MARKET:  SANTA  BARBARA 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
814   905  1025 
638   643   782   871   985 
455   507   656   743   806 
473   531   678 
615   687   879 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


MARKET:  OXNARD 

NUMBER  OF  BEDROOMS 
-O-  -f-  -2-  -3-  -4* 
768  873  97  1 
551  567  630  769  838 
487  533  597  732  782 
509  555  62 1 
663   721   831 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SAN'A  MARfA 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-  -A* 
69 t   784   884 
517   576   659   739   824 
406   460  539   59?   651 
429   482   9»$ 
576   644   762 

eff|£;tive  date   100186 

TRENDED  DATE      100188 


MARKET:  VENTURA 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
768  872  971 
547  567  630  769  838 
487  533  597  732  782 
509  555  62 1 
663   721   831 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SANTA  ANA 

NUMBER  OF  BEDROOMS 


1- 


-4* 


809   979  1067 
679   685   795   962  1044 
548   644   740   888   941 
551   663   764 
702   828   972 

EFFECTIVE  DATE    100186 
TRENDED  DATE      10O188 

MARKET:  SAN  lERNAROINO 
NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
f16  742  835 
479  506  604  703  St* 
430  489  S70  875  750 
460  505  99 1 
6)  1   670  803 

EFFfCTIVE  OATf    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 


REGION  9 


Sa«OULt  *   FAIR  MARKIT  RENTS  FOR  NEW  CONSTRUCTION  ANO  SUBSTANTIAL  HEHAeUITATION 
(INCLUDING  HQUSIT4G  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 


PHOENIX  OFFICE 


STRUCTURE  TYPE 

DETACHEO 

SEMI-DETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5*  STV 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  S*   STV 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  &♦  STV 

MANUFACTURED  HOME 


MARKET.  P»iOENIX 

NUMBER  OF  BEDROOMS 
-O-  -t-  -2-  -3-  -4+ 
S9S  7 16  8 10 
428  491  S88  681  747 
390  472  560  6S6  699 
412  497  S9t 
507   598   738 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  TUCSON 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4» 
542  608  691 
358  415  50S  585  666 
337  391  500  569  628 
367  421  531 
507   579  753 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  NOGALES 

NUMBER  OF  BEDROO 

-0-   -1-   -2-  -3-  ]A* 

602  583   «82 

320   381   465  548 

298   363   454  533 
322   390  481 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 


MARKET:  CASA  GRANDE 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  ■** 
500  599  683 
350  396  471  564  640 
338  391  464  534  592 
367   413  486 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  YUMA 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-  -4* 

531  593  674 

382   436   520  575  650 

367   417   513  567  625 
396   445   535 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  FLAGSTAFF 

NUMBER  OF  BEDROOMS 
-0-  -<-  -2-  -3-  -4* 
622  685  759 
411  451  548  633  7  18 
395  438  539  618  683 
417  460  561 
526  573   710 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  KINGMAN 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

509   587  67 1 

387   420   494   556  614 

362   408   488   543  603 
384   440   510 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  SAFFORO 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

489   559  642 

337   392   466  527  603 

316   373  454   520  566 
345   402   477 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  DOUGLAS 

NUMBtR  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

517   571  673 

349   389   486   552  636 

334   377   476   537  606 
356   399  503 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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REGION  9 
SACRAMeNTO  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  SACRAMENTO 

NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

Sim  -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY^ 

MANUFACTURED  HOME 


PREPARED  ON  092487 


-0-   -1- 

-2- 

-3-   -4* 

580 

615   707 

478   485 

554 

609   669 

369   439 

501 

602   674 

429   477 

564 

583   644 

761 

EFFECTIVE 

DATE 

100186 

TRENDED  DATE 

100188 

H  IN  PRT 

93707 

MARKET; 

S.  LAKE  TAHOE 

NUMBER  OF 

BEDROOMS 

-0-   -1- 

-2- 

-3-   -4* 

65 1 

754   821 

525   551 

630 

731   784 

4  18   492 

561 

672   737 

474   537 

635 

EFFECTIVE 

DATE 

100186 

TRENDED  DATE 

100188 

MARKET:  REDOING 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

538   563  646 

403   457   506   557  625 

338   392   454   500  629 
368   427   519 


MARKET:  PLACERVILLE 
NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
604  646  742 
503  508  580  640  703 
38  1  455  519  632  708 
468   537   609 


MARKET:  YREKA 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-  -4* 

540  632  679 

351   437   520  602  648 

303   373   463  571  633 
323   393   484 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 
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SCHEUUIE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  9 
SAN  FRANCISCO  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TVP( 

OCTACHCb 

ittll  -bCTACHCO/ROW 

WALKUP 

tLtVAtOR  2-4  STY 

tLEvATdft  i*   $TY 

MANUFACTURED  HOME 


MARKET:  SAN  FRANCISCO 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

801  831  1063  1230  1314 

570  659  862  1050  1153 

627  757  <)68 

797  925  1172 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  OAKLAND 

NUMBER  OF  BEDROOMS 
-O-   -1'   -2-   -3-   •4* 

637  642  817   935  1033 

527  613  761   862   955 

567  621  837 

774  846  1102 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SANTA  CRU2 

NUMBER  OF  BEDROOMS 
*0-   -1-   -2-   -3-   -4* 


47t 
402 
496 


483 

478 
612 


«S0 
ill 
t^6 


830 
78« 


^14 
860 


MARKET:  FRESNO 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 


EFFECTIVE  DATE    100166 
TRENDED  DATE      100189 


391  403  520  682  747 
339  397  489  62S  714 
426   506   631 


EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  MARIN 

NUMBER  OF  BEDROOMS 
-O-   r1-   -2-   -3-   -4* 

637  642  817   935  1033 

527  613  761   862   955 

567  621  837 

774  846  1102 

EFFECTIVE  DATE  1O0186 
TRENDED  DATE      100188 

MARKET:  RENO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

474  479  588  718  791 
414  474  562  654  725 
533   614   771 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  MODESTO 

NUMBER  or  BEDROOMS 
-O-   -1-   -2-   -3    ■4» 

369  374  449  547  603 
349  369  443  542  598 
451   506   634 


EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  EUREKA 

NUMBER  OF  BEDROOMS 
•O-   '1-   -2-   -3-   -4* 

340  401  545  7  14  808 
335  393  540  707  8Q2 
427   520   669 


EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  LAS  VEGAS 

NUMBER  OF  BEDROOMS 
-O-    1-   -2-   -3-   -4* 

386  442  *>51  661  731 
379  419  529  656  710 
470   533   701 


EFFECTIVE  DATE    100186 
TRENDED  DATE      1Q0188 


MARKET:  SAN  JOSE 

NUMBER  OF  BEDROOMS 

-o-    -1-    -a-    -3-    •** 

SS6  561  684  830  913 
463  556  661  788  860 
496   576   668 


EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  SANTA  ROSA 

NUMBER  OF  BEDROOMS 
-O-   -1-   '2-   -3-   -4* 

526  531  654  808  876 
451  526  649  802  862 
558   650   820 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


M 


PREPARED  ON  092497 


SCHEDULE  A-  FAIR  MARKE1  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  RFHABILITATION 
(INCLUDING  >K}USING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  10 
ANCHORAGE  OFFICE 


ST«UCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*" STY 

MANUFACTURED  HOME 


MARKET:  ANCHORAGE 

NUMBER  OF  BEDROOMS 

-O-   -I-   -2-   -3-  -4* 

772   854  882 

639   663   739   806  833 

422   510   620   745  781 
443   535   645 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  KENAI  PENINSULAR 
NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-   -4* 

781  867   974 

455   594   680  766   873 

371   440   505  565   664 
453   535   680 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  FAIRBANKS 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

760   829  902 

558   650   730   820  885 

400   520   701   750  860 
486   572   724 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SITKA 

NUMBER  OF  BEDROOMS 


MARKET:  JUNEAU 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

805   917  954 

640   675   780   874  917 

425   550   680   761  875 
525   615   750 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  KETCHIKAN 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

707   802  896 

469   573   674   767  853 

437   519   611   698  774 
495   587   711 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


1- 


■4* 


610  734  874 

310   396   501  632  757 

299   383   477  562  646 
391   472   618 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 
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SCHEDUIC  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  ANO  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  10 


PORTLAND  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5*  STV 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  PORTLAND 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
479  592  642 
306  365  434  S2B  578 
294  362  420  485  564 
305  375  437 
369   438   S92 

EFFECTIVE  DATE    100186 
TRENDED  DATE      10018B 

MARKET:  EUGENE 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

386   486  54 1 

233   267   361   440  483 

214   260   327   423  456 
227   277   346 


EFFECTIVE  DATE    100186 
TRENDED  DATE      1Q0188 


MARKET:  BEND 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-  -4* 

366  470  525 

273   286   331  406  456 

208   268   311  384  425 
22 1   298   329 


EFFECTIVE  DATE    100186 
TRENDED  DATE      10Q188 

MARKET:  IDAHO  FALLS 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

342   386   430 

251   356   305   357   401 

188   237   284   342   386 


EFFECTIVE  DATE    100186 
TRENDED  DATE      10p188 


MARKET:  COOS  BAY 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-  -4* 

366  428  476 

250   283   331  407  453 

322   269  322  393  440 
233   363   337 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  POCATELLO 

NUMBER  OF  BEDROOMS 

-O-   '1-   -2-   -3-   -4* 

397   501   537 

255   276   377   436   492 

207   258   342   414   445 


MARKET:  BOISE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
451  533  575 
307  344  376  489  542 
275  326  370  466  508 
299  336  384 
370  439   503 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  COEUR  O'ALEN 
NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
384  475  524 
257  267  347  405  447 
229  245  306  385  419 
251   260   325 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
10O18S 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


PREPARED  ON  092487 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  ANO  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  10 
SEATTLE  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  SEATTLE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
604  668  7$8 
338  416  SOS  603  699 
330  410  503  572  588 
369  441  545 
414   479   582 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SPOKANE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
45 1  520  602 
277  320  399  463  534 
243  297  367  44  1  509 
260  332  384 
376   426   545 


MARKET:  BELLINGHAM 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
460  545  621 
295  337  408  503  555 
252  322  398  481  540 
269   339   416 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  OLYMPIA 

NUMBER  OF  BEDROOMS 

•0-   -1-   -2-   -3-  -4* 

438   525  624 

332   351   378   473  562 

253   323   372   448  534 
270   340   415 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  YAKIMA 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

431   518  607 

286   329   406   474  555 

236   307   366   451  530 
253   330   383 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


PREPARED  ON  092487 


(FR  Doc.  87-26101  Filed  11-10-87:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  637 

Minority  Science  Improvement 
Program 

agency:  Department  of  Education. 
action:  Final  regulations. 


summary:  The  Secretary  amends  the 
regulations  governing  the  Minority 
Science  Improvement  Program  (formerly 
the  Minority  Institutions  Science       i 
Improvement  Program).  These  | 

amendments  are  needed  to  implement 
provisions  of  the  Higher  Education 
Amendments  of  1986.  These 
amendments  change  the  name  of  the' 
program,  define  the  term  "Act",  make 
minor  changes  in  the  current  regulations, 
and  update  citations. 

EFFECTIVE  DATE:  These  regulations  take 
effect  eitiier  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 

FOR  FURTHER  INFORMATION  CONTACTS 

Charles  I.  Griffith,  Director,  Division  of 
Higher  Education  Incentive  Programs, 
Office  of  Higher  Education  Programs, 
Office  of  Postsecondary  Education,  U.S. 
Department  of  Education,  (Room  3022, 
ROB-3),  400  Maryland  Avenue,  SW., 
Washington,  DC  20202.  Telephone  (202) 
732-4389  or  contact  Dr.  Argelia  Velez- 
Rodriguez,  Senior  Science  Education 
Program  Officer,  on  (202)  732-4396. 

SUPPLEMENTARY  INFORMATION:  . 

Background 

The  Minority  Science  Improvement 
Program  (MSIP)  provides  funds  to 
predominantly  minority  colleges  and 
universities  and  to  nonprofit  science- 
oriented  organizations,  professional 
scientific  societies,  and  nonprofit 
accredited  colleges  and  universities.  The 
objectives  of  MSIP  are  to  effect  long- 
range  improvement  in  science  education 
at  predominantly  minority  institutions, 
and  to  increase  the  representation  of 
qualified  ethnic  minorities  in  the  fields 
of  science  and  engineering. 


Explanatioa  of  Changes 

These  regulations  make  the  following 
modifications  to  prior  rules: 

•  Changing  the  authority  citations 
throughout  the  regulations. 

•  Changing  the  name  of  the  program 
and  changing  the  reference  to  the  name 
of  the  program  to  "Minority  Science 
Improvement  Program"  wherever  the 
former  title  "Minority  Institutions 


Science  Improvement  Program"  (MISIP) 
appeared  in  the  regulations. 

•  In  §  637.3,  updating  the  list  of       '   • 
regulations  that  apply  to  the  program. 

•  In  §  637.4(b),  adding  a  definition  of 
"Act". 

•  in  §  634.14,  changing  paragraph 
citations. 

•  In  5  637.31(d),  removing  the 
introductory  phrase. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)), 
and  the  Administrative  Procedure  Act,  5 
U.S.C.  553,  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  because  the 
changes  made  in  these  regulations 
incorporate  mandatory  statutory 
changes  required  by  the  Higher 
Education  Amendments  of  1986  or  make 
other  nonsubstantive  corrections,  public 
comments  could  have  no  effect  on  the 
content  of  these  regulations.  Therefore, 
the  Secretary  has  determined  that 
publication  of  a  proposed  rule  is 
unnecessary  and  contrary  to  the  public 
interest  under  5  U.S.C.  553(b)(B). 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  would  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

list  of  Subjects  in  34  CFR  Fart  637 

Colleges  and  universities.  Education 
Department,  Education  of 
disadvantaged.  Educational  study 
programs.  Equal  educational 
opportunity.  Grant  programs — 
education,  Reporting  and  recordkeeping 
requirements,  Science  and  Technology. 

Dated:  October  23, 1987. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.120 — ^Minority  Science 
Improvement  Program) 
WiUiam  I.  Bennett, 
Secretary  of  Education. 

The  Secretary  amends  Part  637  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  637— {AMENDED] 

1;  The  authority  citation  for  Part  637  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1135b-1135b-3, 1135d-. 
1135d-6,  unless  otherwise  noted. 

2.  The  title  of  Part  637  is  revised  to 
•  read  as  follows: 

PART  637— MINORITY  SCIENCE 
IMPROVEMENT  PROGRAM 

3.  In  Part  637,  remove  "Minority 
Institutions  Science  Improvement 
Program"  each  place  it  appears  and  add, 
in  its  place.  Minority  Science 
Improvement  Program". 

S  637.1    [Amended] 

4.  In  §  637.1,  the  authority  citation  is 
amended  by  revising  "1221e-lb"  to  read 
"1135b". 

§637.2    [Amended] 

5.  In  §  637.2,  the  authority  citation  is 
amended  by  revising  "1221e-lb"  to  read 
"1135d". 

6.  Section  637.3  is  amended  by 
revising  paragraph  (a)  and  revising  the 
authority  citation  to  read  as  follows: 

§  637.3    What  regulations  apply? 
*        *        »        •        ♦ 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  75 
(Direct  Grant  Programs).  Part  77 
(Definitions  that  Apply  to  Department 
Regulations),  and  Part  78  (Education 
Appeal  Board). 
***** 

(Authority:  20  U.S.C.  1135l»-1135b-3  and 
1135d-1135d-6) 

7.  Section  637.4(b)  is  amended  by 
removing  the  authority  citation 
following  paragraph  (a),  adding  the 
definition  of  "Act"  in  paragraph  (b)  and 
revising  the  authority  citation  after 
paragraph  (b)  to  read  as  follows: 

S  637.4    What  definitions  apply  to  tlie 
Minority  Science  Improvement  Program? 

***** 

(b)  *  *  • 

"Act"  means  the  Higher  Education 
Act  of  1965,  as  amended. 


(Authority:  20  U.S.C.  1355b-1135b-3,  and 
1135-d-5) 

8.  The  heading  of  Subpart  B  is 
amended  by  deleting  "Department  of 
Education"  and  by  adding  in  its  place, 
"Secretary". 
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S  637.11    [Amended] 

9.  In  fi  637.11.  the  authority  citation  is 
amended  by  revising  -1221e-lb"  to  read 
•1135b-2". 

S  637.12    [Amended] 

m  In  i  637.12.  paragraph  (b)(3)  is 
removed  and  the  authority  citation  is 
amended  by  revising  **1221e-lb"  to  read 
"1135b-2. 1135d-5". 

1*37.13    [AmoiMM] 

11.  In  1 637.13.  paragraph  (c)  is 
removed  and  the  author!^  citation  is 
amended  by  revishig  "1221e-lb"  to  read 
••ll35b-2. 1135d-«". 

12.  In  1 637.14.  the  second  paragraph 
designated  "(c)"  is  corrected  to  read 


"(d)"  and  paragraph  (d)  as  corrected  and 
the  authority  citation  are  revised  to  read 
as  follows: 

{637.14    What  are  spedai  projects? 
***** 

(d)  Minority  institutions  are  eligible  to 
apply  for  special  projects  of  the  type 
listed  in  paragraph  (a)  of  this  section. 
All  applicants  eligible  for  assistance 
imder  this  program  may  apply  for 
special  projects  of  the  type  listed  in 
paragraphs  (b)  and  (c)  of  this  section. 
(Authority:  20  U.aC.  1135b-2. 1135d-«) 


IS  637.1S  and  637.41    [Amended] 

13.  In  §S  637.15  and  637.41.  the 
authority  citation  is  amended  by 


revising  "1221e-lb"  to  read  "1135b-2. 
1135d-5". 

9637.31    [Amended] 

14.  In  S  637.31(d),  the  introductory  text 
is  amended  by  removing  "For 
applications  of  substantially  equal 
quality,  the"  and  adding  in  its  place 
"The",  and  the  authority  citation 
amended  by  revising  "1121e-lb"  to  read 
"1135b-l.  1135d-3".    .      :.    : 

{637.32    [Amended] 

15.  In  {  637.32.  the  authority  citaHon  is 
amended  by  revising  "1221e-lb"  to  read 
"1135b4l,  1135d-3". 

[PR  Doc  67-26129  Piled  11-10-87: 6:45  am] 
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Presidential  Documents 


Proclamation  5740  of  November  10,  1987 
National  Food  Bank  Week,  1987 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

This  harvest  season,  as  Thanksgiving  approaches,  we  are  grateful  that  our 
country  is  nch  in  caring  citizens  who  establish  and  maintain  food  banks  to 
serve  people  in  time  of  need.  These  devoted  Americans  daily  offer  their 
talents  and  material  resources  to  help  their  neighbors. 

Individuals,  the  food  industry,  other  businesses,  churches,  government  agen- 
cies, schools,  and  other  groups  combine  to  make  food  banks  work.  Social 
service  agencies  often  refer  clients  to  food  banks  pending  the  processing  of  the 
clients  benefit  applications:  this  ensures  that  families'  temporary  needs  are 
met  while  long-term  assistance  is  being  arranged.  The  food  industry  donates 
surplus  food  to  regional  food  banks  that  help  supply  local  pantries  and  private 
local  food  programs.  Private  businesses  provide  support  services  ranging  from 
transportation  and  cold  storage  to  accounting  and  legal  help. 

Our  Nation's  food  banks  and  those  who  staff  them  truly  deserve  the  thanks 
and  the  cooperation  of  all  Americans. 

In  recognition  of  food  banks  and  of  the  many  Americans  who  help  organize 
and  operate  them,  the  Congress,  by  House  Joint  Resolution  368.  has  designated 
the  week  of  November  8  through  November  14. 1987.  as  "National  Food  Bank 
Week  and  authorized  and  requested  the  President  to  issue  a  proclamation  in 
observance  of  this  event. 

NOW.  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
Amencq.  do  hereby  proclaim  the  week  of  November  8  through  November  14 
1987  as  National  Food  Bank  Week.  I  call  upon  all  Americans  to  observe  this 
week  with  appropriate  activities  to  learn  about  food  banks  and  how  they  are 
helping  or  could  help  people  in  their  communities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  tenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
tiie  Independence  of  the  United  States  of  America  the  two  hundred  and 
twelfth. 


a 


crvAJiAtk. 


\  <jL-©s-fl^<K^ 
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Notice  of  November  10,  1987 
Continuation  of  Iran  Emergency 


(FR  Doc.  87-26402 
Filed  11-10-87:  4:17  pm] 
Billing  code  319S-01-M 


S,finn°TT  •  ^^?'  ^I  ^«^"«^e  Order  No.  12170.  the  President  declared  a 

national  emergency  to  deal  with  the  threat  to  the  national  security,  foreign 
policy,  and  economy  of  the  United  States  constituted  by  the  situation  in  IrLn 
Resident  .n'trr""'"°"  °^  this  national  emergency  were  transmitted  byTe 
President  to  the  Congress  and  the  Federal  Register  on  November  12.  1980 
November  12.  1981.  November  8.  1982.  NovemtS-  4.  1983.  November  7  1984* 

^^P  nnf  \  '?"'  !r^  ''''"''}'''  '''  ''''■  ««^«-«  our  relations  witiiZ 
IQ  1^1*  ^^*  '^^"^f  to  normal,  and  the  process  of  implementing  the  January 
IphI  1"  ^SL""'"^"*^  ^'^h  Iran  is  still  underway,  the  national  emei^encl^ 
laatSlrf  ""^''  'i'  '^'^'  T^*  '°""""^  ^"  «ff«^*  beyond  November  14 
Act  i^U  I  r'iR.".?Hiw  "'^  "^-"^  '''*l°"  ^2^^^  °^  *«  National  Emergencies 
tan  ThV,  «h«n  K^  "k  T  f^'^'T''^  ^^e  national  emergency  with  respect  to 
^an.  This  shall  be  published  m  the  Federal  Register  and  transmitted  to  the 
i^ongress. 


THE  WHITE  HOUSE. 
November  10,  1987. 


a 


&\/<j)SLd^ 


\  CjL.e^ja^<K^ 
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Editorial  note:  For  the  text  of  the  President's  letter  to  the  Congress,  dated  Nov.  10.  on  the 
S.  no  45)°"  «'»e'8e"cy,  see  the  Weekly  Compilation  ofPresidential  Docume.Us  [.1 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Telephone  Bank 
7  CFR  Part  1610 

Rural  Telephone  Bank  Loan  Policies 

agency:  Rural  Telephone  Bank,  USDA. 
ACTION:  Final  Rule. 


SUMMARY:  The  Rural  Telephone  Bank 
(RTB)  hereby  provides  that  each 
advance  of  funds  on  RTB  loans 
approved  after  this  date  shall  bear 
interest,  as  determined  by  the  Governor 
of  the  RTB.  at  the  cost  of  money  rate 
prevailing  at  the  time  of  such  advance, 
but  not  less  than  5  percent. 

The  amendment  will  reduce  risk  to 
borrowers  and  the  RTB  caused  by 
fluctuating  interest  rates.  The 
amendment  will  affect  all  future  RTB 
loans. 

EFFECTIVE  DATE:  December  1, 1987  for 
all  loans  made  on  or  after  this  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

F.  Lamont  Heppe.  Jr.,  Chief,  Loans  and 
Management  Branch, 
Telecommunications  Staff  Division, 
Rural  Electrification  Administration, 
Room  2823-South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC,  20250,  telephone  number  [2021  382- 
9550. 

SUPPLEMENTARY  INFORMATION:  The 

Draft  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  rule  amendment  is 
available  on  request  from  the  above 
named  individual.  This  rule  is  issued  in 
conformity  with  Executive  Order  12291, 
Federal  Regulation.  This  action  will  not 
(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more:  (2) 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  state  or  local 
government  agencies;  or  (3)  result  in 
significant  adverse  effects  on 


This  section  of  the  FEIDERAL  REGISTER 
contains  regulatory  documents  having 
general  ^afSplfcsybility  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
pul)lished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


competition,  employment,  investment  or 
productivity.  Therefore,  this  rule  has 
been  determined  to  be  "not  major." 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.851— Rural  Telephone  Loans  and 
Loan  Guarantees,  and  10.852— Rural 
Telephone  Bank  Loans.  For  the  reasons 
set  forth  in  the  final  rule  related  Notice 
to  7  CFR  Part  3015  Subpart  V  in  50  FR 
47034,  November  14, 1985,  this  program 
is  excluded  from  the  scope  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials. 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  that  promulgation  of 
this  rule  would  not  represent  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.  1976)  and, 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment. 

This  rule  amendment  contains  no 
information  or  recordkeeping 
requirements  which  would  require 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507  et. 
seq.). 

Background 

The  Board  of  Directors  of  the  Rural 
Telephone  Bank  at  its  meeting  held  on 
September  18, 1986,  adopted  Resolution 
86-8  calling  for  the  above  rule  change. 
The  resolution  also  called  for  applying 
the  same  provision  to  unadvanced  funds 
on  existing  RTB  loans.  The  Secretary  of 
Agriculture  advised  the  RTB  Board  on 
January  30, 1987  that  application  of  the 
rule  to  unadvanced  funds  on  existing 
loans  was  not  in  the  interests  of  the  RTB 
or  the  United  States  of  America,  and  he 
directed  this  provision  be  deleted  from 
the  proposed  rule.  On  February  5, 1987 
the  RTB  Board  voted  to  publish  the  rule 
applicable  to  new  loans  only.  A 
proposed  rule  applicable  only  to  new 
loans  was  published  on  February  26, 
1987  (52  FR  5779). 

On  August  28. 1987,  the  six  elected 
members  of  the  RTB  Board  reiterated 
their  arguments  that  the  rule  should  also 
apply  to  existing  unadvanced  loan  funds 
and  recommended  that  the  final  rule  not 
be  published  until  it  could  be  considered 
at  the  November  5, 1987  Board  of 
Directors  meeting.  At  this  meeting,  a 
resolution  to  publish  a  final  rule 
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including  the  provision  covering 
unadvanced  funds  on  existing  loans  was 
defeated. 

Current  RTB  policies  and  procedures 
cstabli.sh  a  fixed  rate  for  a  loan,  and  all 
subsequent  advances  under  the  loan,  at 
the  time  the  loan  is  approved.  The  fixed 
rate  is  based  on  a  projection  of  the 
anticipated  cost  of  money  rate  to  the 
RTB  approximately  one  year  after  the 
loan  is  approved.  The  draw  down  of 
loan  funds  often  extends  over  a  period 
of  five  years  or  more,  with  about  half 
the  funds  typically  advanced  in  the  first 
two  years. 

Public  Law  93-32,  approved  May  11, 
1973,  amended  the  Rural  Electrification 
Act  to  provide  that  Bank  loans  bear 
interest  at  the  "cost  of  money  rate."  This 
rate  is  defined  as  the  average  cost  of 
money  to  the  Bank,  as  determined  by 
the  Governor,  but  not  less  than  5  percent 
a  year. 

Principal  sources  of  funds  are  Class  A 
stock;  repayments  of  loan  principal, 
including  Class  B  stock;  the  Bank's 
margins  or  income;  and  debentures 
purchased  by  Treasury.  Under  section 
407(b)  of  the  RE  Act,  each  purchase  of 
debentures  by  the  Treasury  shall  be  on 
such  terms  as  to  yield  a  rate  of  return 
not  less  than  a  rate  determined  by  the 
Secretary  of  Treasury  taking  into 
consideration  marketable  obligations  of 
the  U.S.  of  comparable  maturity. 

Treasury  furnishes  RTB  with  an 
interest  rate  monthly  which  is  the  50- 
year  rate  RTB  pays  Treasury  for  any 
funds  it  borrows.  This  rate  on  Treasury 
borrowing  is  then  projected 
approximately  a  year  into  the  future. 
This  projected  rate  together  with  the  2 
percent  interest  rate  on  Class  A  stock, 
and  an  imputed  cost  of  the  Bank's 
margins  and  principal  repayments  are 
used  to  determine  the  composite  cost  of 
money  rate.  The  projected  cost  of 
Treasury  funds  approximately  one  year 
in  the  future  is  used  because  experience 
shows  that  borrowers  draw  down  a 
substantial  portion  of  their  loans  in  the 
fiscal  year  following  loan  approval. 
Interest  rates  are  determined  quarterly. 

The  current  procedure  of  fixing  the 
interest  rate  at  time  of  loan  approval 
places  both  the  Bank  and  the  borrower 
at  considerable  risk  due  to  Huctuating 
interest  rates,  with  the  Bank  bearing  the 
greater  proportion,  since  the  borrower 
may  avoid  drawing  down  the  loan  funds 
if  that  is  advantageous  to  the  borrower, 
whereas  the  Bank  has  committed  itself 
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to  lend  the  funds  for  a  period  of  years  at 
a  specified  rate  of  interest  whenever  the 
borrower  decides  to  draw  funds.  The 
proposed  final  rule  gives  greater 
recognition  to  the  substantial  lag  that 
often  occurs  between  the  time  of  loan 
approval  and  advance  of  funds,  and 
therefore  proposes  that  the  interest  rate 
be  set  at  the  RTB's  average  cost  of 
money  at  the  time  of  each  advance  of 
loan  funds.  The  Governor  intends  to 
establish  the  average  cost  of  money  on  a 
monthly  basis  so  that  the  RTB  interest 
rate  will  more  closely  mirror  current 
money  costs. 

Both  the  House  Committee  On 
Government  Operations  Report  100-357 
dated  October  7. 1987  and  GAO  Report 
B-1S9292.  Fmancial  Audit.  Rural 
Telephone  Bank's  Financial  Statements 
for  1986,  dated  September  30. 1987. 
recommended  that  interest  rates  on  all 
new  RTB  loans  should  be  set  at  the  time 
of  loan  advance  as  provided  for  in  this 
rule.  Both  reports  also  recommended 
that  interest  rates  for  unadvanced  funds 
on  existing  loans  should  also  be  set  at 
the  time  of  advance.  The  RTB  disagrees 
with  this  latter  proposal.  Both  reports 
contain  various  other  recommendations 
outside  the  scope  of  this  rule. 


Comments 

In  the  Notice  of  Proposed  Rulemalcing 
(Mm),  the  Rural  Telephone  Bank  invited 
interested  parties  to  file  comments  on  or 
before  March  30. 1987.  Seventeen 
different  organizations  or  individuals 
submitted  comments  on  the  proposed 
rule.  They  are: 

(1)  Steelville  Telephone  Exchange.  Inc 

(2)  Mo«pa  VaHey  Telephone  Company,  Inc 

(3)  Berkshire  Telephone  Corporation 

(4)  Union  Telephone  Company 
(3)  Coogretsman  Harold  Rogers 

(6)  Century  Telephone  Enterpriies.  In& 

(7)  Naliooal  Telephone  Cooperative 
Association 

(B)  United  States  Senate  Committee  on 
Agrioilture,  Nutrition,  and  Forestry;  with 
eighteen  members  co-signing. 

(9)  Garden  Valley  Telephone  Company 

(10)  Congreaaman  Bill  Emerson 

(11)  Citixens  Utilities  Rural  Company.  Inc 

(12)  Senator  Bob  Dole 

(13)  Senator  Patrick  Leahy  J 

(14)  United  States  Telephone  Association  and 
National  Rural  Telecom  Association 

(15)  United  States  House  of  Representatives 
Committee  on  Agriculture,  Subcommittee 
on  Conservation.  Credit,  and  Rural 
Development;  with  fifty-seven  members  co- 
signing.  I 

(16)  Congressman  )ames  Bilbray  I 

(17)  Congresswoman  Barbara  Vucanovich 

There  were  no  comments  opposing  the 
proposed  rule  as  to  its  application  to 
new  loans.  I 

Many  respondents  supported 
expanding  the  proposed  rule  to  cover 


loans  approved  but  for  which  funds 
remain  unadvanced.  Many  of  these 
loans  were  approved  when  interest 
rates  were  rising.  The  Bank  assumed 
considerable  risk  in  making  these  loans. 
To  apply  the  rule  to  existing  loans 
would  deny  the  Bank  income  to  help 
offset  the  risk  and  costs  incurred  when 
the  Bank's  cost  of  money  was  rising 
relative  to  the  fixed  interest  rate  the 
Bank  committed  to  on  loans  advanced 
during  that  period. 

The  interest  rate  on  these  loans  was 
favorable  at  the  time  of  approval  and 
borrowers  freely  entered  into  the  loan 
contracts.  A  number  of  these  loans  were 
concurrent  loans  in  which  REA  funds 
were  blended  widi  RTB  funds  to  create 
an  even  more  favorable  interest  rate. 

The  loans  were  determined  to  be 
feasible  at  the  interest  rates  in  effect  at 
time  of  approval  Unless  a  borrower's 
economic  situation  has  changed 
markedly,  the  loans  remain  feasible. 

Moreover,  to  change  the  interest  rate 
on  existing  loans  would  establish  a  bad 
precedent  leading  to  expectations  and 
pressures  for  renegotiation  of  the 
interest  rate  and  other  provisions  of 
valid  loan  contracts  that  would  be 
detrimental  to  the  orderly  and  effective 
administration  of  the  RTB  loan  program. 

The  sole  intent  of  this  rule  is  to 
change  the  time  at  which  interest  rates 
are  determined  for  RTB  loans.  The 
following  comments  address  issues 
unrelated  to  this  provision. 

Comments  from  two  trade 
associations  assert  that  the  current 
method  of  setting  the  interest  rate  does 
not  comply  with  the  statutory  obligation 
of  the  Government  set  forth  in  section 
408(b)(3)  of  the  RE  Act.  to  set  the 
interest  rate  at  "the  cost  of  money."  The 
comments  cite  language  in  the  preface  to 
the  proposed  rule  which  suggests  that 
there  is  a  "serious  question"  concerning 
compliance  with  the  RE  Act.  The 
language  in  the  preface  was  taken 
without  modification  from  a  resolution 
ad(^ted  by  the  RTB  Board  on  July  23, 
1986  which  directed  that  a  proposed  rule 
be  drafted.  The  language  does  not 
reflect  the  view  of  the  Governor  of  the 
RTB.  It  is  the  view  of  the  Governor  that 
the  RE  Act  grants  broad  discretion  to 
the  Governor  in  the  setting  of  interest 
rates,  that  there  are  many  different 
methods  of  reflecting  the  cost  of  money, 
and  that  the  existing  method  is  entirely 
consistent  with  the  statutory  obligations 
It  is  also  the  view  of  the  Governor  that 
adoption  of  the  proposed  method  will 
for  reasons  given  earlier,  be  in  the 
interest  of  both  the  RTB  and  the 
borrowers. 

That  the  existing  method  complies 
with  the  statutory  obligations  is  also 
supported  by  an  audit  performed  by  the 


Office  of  Inspector  General  (OIG)  of  the 
Department  of  Agriculture.  In  an  audit  of 
the  method  used  by  the  RTB  in 
establishing  and  adjusting  interest  rales 
charged  to  borrowers,  OIG  reported  in 
its  letter  to  REA  dated  July  2, 1981.  that 
"by  using  several  classes  of  stock  and 
borrowing  from  the  U.S.  Treasury,  RTB 
is  able  to  minimize  the  rate  of  interest 
charged  to  its  borrowers  and  also  cover 
the  cost  of  the  funds."  This  OIG  audit 
concluded:  "it  appears  that  the  RTB  is  in 
compliance  with  Piib.  L  93-32,  relative 
to  interest  rates  as  determined  by  the 
RTB  Governor."  While  the  recently 
issued  GAO  Audit,  B-159292.  expressed 
some  criticism  of  the  RTB's  level  of  net 
income  and  accumulated  reserves 
resulting  from  the  method  of  calculating 
interest  rates,  the  audit  did  not  suggest 
that  the  current  method  was  not  in 
accordance  with  the  existing  legislation, 
and  indeed  acknowledged  that  "the 
bank's  authorizing  legislation  provides 
considerable  latitude  in  establishing 
interest  rates  *  *  *"  (p.  2). 

One  respondent  proposed  that  the 
rate  of  interest  be  fixed  for  one  year 
after  loan  approval  Thereafter,  the  rate 
of  interest  would  be  determined  at  the 
time  of  advance.  The  Rural  Telephone 
Bank  does  not  believe  that  this 
suggestion  will  help  to  meet  the 
objectives  of  the  proposed  rule. 

Another  respondent  contended  that 
the  rule  would  have  an  effect  on  the 
economy  of  $100  million  or  more  and 
was  not.  therefore,  in  conformance  with 
Executive  Order  12291,  Federal 
Regulation.  The  Rural  Telephone  Bank 
made  its  determination  that  the 
proposed  rule  was  "not  major",  because, 
given  an  annual  lending  level  of  $140- 
160  million,  the  difference  between 
interest  expense  at  a  maximum  of  11.5% 
and  interest  expense  at  the  then  current 
6.5%  would  be  far  less  than  $100  million. 
The  current  RTB  interest  rate  is  7.5 
percent. 

Since  there  were  no  substantive 
objections  to  the  proposed  rule  in  its 
application  to  new  loans,  the  Governor 
of  the  Rural  Telephone  Bank,  as 
authorized  by  the  RTB  Board  of 
Directors,  has  determined  that  it  is  in 
the  best  interest  of  borrowers  to  publish 
this  amendment  to  7  CFR  Part  1610  as  a 
final  rule  immediately. 

List  of  Subjects  in  7  CFR  Fart  1610 

Loan  programs — communications. 
Telecommunications,  Telephone. 

In  view  of  the  above,  7  CFR  Part  1610 
is  hereby  amended  as  follows: 
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PART  1610-[AMENDEO] 

1.  The  authority  citation  for  7  CFR 
1610  continues  to  read: 

Authority:  85  Stat.  29  et  seq.;  7  U.S.C.  931  et 
seq.:  as  amended  at  Pub.  L  9»-32, 87  Stat  65  et 
seq. 

2.  The  text  of  §  1610.5  is  designated  as 
paragraph  (a)  and  new  paragraph  (b)  is 
added  to  read  as  follows: 

§t«10.5   Concurrmit  REA  and  Bank  loans. 

(a)  •  •  • 

(b)  Except  as  provided  below,  notes 
for  loans  approved  by  the  Governor  on 
or  after  December  1, 1987.  shall  provide 
that  each  advance  thereunder  shall  bear 
interest  at  the  cost  of  money  rate 
determined  by  the  Governor,  prevailing 
at  the  time  of  such  advance.  The  interest 
rate  will  be  determined  monthly  by  the 
Governor.  Existing  unprocessed  loan 
applications  that  have  progressed  to  the 
stage  that  the  applicant  has  been 
notified  in  writing  of  the  characteristics 
of  the  loan  by  the  publication  date  of 
this  rule,  will  be  processed  In 
accordance  with  the  previous  rule  at  the 
option  of  the  applicant.  The  fixed 
interest  rate  for  these  loans  will  be  the 
current  RTB  rate  of  seven  and  one  half 
(7.5)  percent.  Such  applicants  must 
notify  the  Governor  in  writing  of  the 
exercise  of  such  option  by  December  18, 
1987  or  such  loans  shall  be  processed  in 
accordance  with  the  above  rule.  The 
RTB  can  not  assure  that  requisitions  for 
advance  received  after  the  16th  of  the 
month  will  be  advanced  in  that  month. 

Dated:  Novembers  1987. 
Jack  Van  Mark, 

Acting  Governor.  Rural  Telephone  Bonk 
[KR  Doc.  87-26309  Filed  11-12-87;  8:45  am] 

BILLING  CODE  3410-1S-M 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  40 

Uranium  Mill  TaHings  Regulations; 
Ground-Water  Protection  and  Ottier 
Issues 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  governing  the  disposal  of 
uranium  mill  tailings.  The  changes 
incorporate  into  existing  NRC 
regulations  the  ground-water  protection 
regulations  published  by  the 
Environmental  Protection  Agency  (EPA) 
for  these  wastes.  This  action  is  being 


taken  to  comply  with  the  mandate  in  the 
Uranium  Mill  Tailings  Radiation  Control 
Act  and  the  NRC  Authorization  Act  for 
FY  1983  to  conform  the  NRC  regulations 
to  the  standards  promulgated  by  the 
EPA. 

EFFECnvE  DATE:  December  14, 1987. 
ADDRESS:  Comments  received  on  the 
advance  notice  of  proposed  rulemaking 
and  proposed  rule  may  be  examined  at 
the  Commission's  Public  Docket  Room 
1717  H  Street  NW..  Washington.  DC 
between  7:30  am  and  4:15  pm  weekdays. 
FOR  FURTHER  INFORMATKM  CONTACT 
Robert  Fonner.  Office  of  the  General 
Counsel,  telephone  (301)  492-8692.  or 
Kitty  S.  Dragonette,  Division  of  Low- 
Level  Waste  Management  and 
Decommissioning.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  427-4763. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

I|.  Description  of  Proposed  Amendments. 

III.  Overview  of  Comments  in  Response  to 
the  Proposed  Rule. 

IV.  General  Issues. 

V.  Comments  on  Specific  Proposed 
Modifications  to  Appendix  A  of  10  CFR 
Pari  40. 

VI.  Agency  Concurrences. 

VII.  Impact  of  the  Amendments. 

A.  Finding  of  No  Significant  Environmental 
Impact. 

B.  Impacts  Presented  in  Proposed  Rule. 

VIII.  Paperwork  Reduction  Act  Statement. 

IX.  Regulatory  Flexibility  Certification. 

X.  List  of  SubjecU  in  10  CFR  Part  40. 

XI.  Modifications. 

L  Background 

riJS?  ^"*^'*^''  Regulatory  Commission 
(NRC  or  Commission)  is  issuing 
additional  modifications  to  its 
regulations  for  the  purpose  of 
conforming  them  to  generally  applicable 
requirements  promulgated  by  the 
Environmental  Protection  Agency  (EPA). 
The  EPA  requirements  contained  in 
Subparts  D  and  E  of  40  CFR  Part  192  (48 
FR  45926;  October  7. 1983)  apply  to  the 
management  of  uranium  and  thorium 
byproduct  material  and  became 
effective  for  NRC  and  Agreement  State 
licensees  and  license  applicants  on 
December  6. 1983.  This  action  modifies 
existing  regulations  of  the  Commission 
to  incorporate  the  EPA  ground-water 
protection  requirements  found  in  40  CFR 
Part  192.  The  affected  Commission 
regulations  are  contained  in  Appendix  A 
to  10  CFR  Part  40.  which  was 
promulgated  in  final  form  on  October  3. 
1980  (45  FR  65521)  and  amended  on 
October  16. 1985  (50  FR  41852)  to 
conform  to  the  provisions  of  the  EPA 
standards  affecting  matters  other  than 
ground-water  protection. 

EPA  developed  and  issued  its 
regulations  pursuant  to  section  275b.  of 


the  Atomic  Energy  Act  of  1954.  as 
amended  (AEA)  (42  U.S.C.  2022):  section 
275b  was  added  by  section  206  of  Pub.  L. 
95-604.  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978 
(UMTRCA).  These  EPA  regulations 
included,  by  cross-reference,  certain 
regulations  issued  by  EPA  under  the 
Solid  Waste  Disposal  Act  (SWDA). 
Under  section  18(a)  of  Pub.  L  97-415.  the 
Nuclear  Regulatory  Commission 
Authorization  Act  for  fiscal  years  1982 
and  1983.  the  Commission  was  directed 
to  conform  its  regulations  to  EPA's  with 
notice  and  opportunity  for  public 
comment. 

The  additional  action  that  the 
Commission  might  take  to  amend  its  mill 
tailings  regulations  for  ground-water 
protection  was  the  subject  of  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  published  for  conunent  on 
November  26. 1984  (49  FR  46425).  The 
NRC  issued  a  notice  of  proposed 
nilemaking  on  ground-water  protection 
on  July  8. 1986  (51  FR  24607). 

U.  Description  of  PropoMd  AmendmenU 

The  EPA  requirements  in  40  CFR  Part 
192  (48  FR  45928)  included,  by  cross- 
reference,  ground-water  protection 
standards  in  40  CFR  Part  264.  Part  264 
was  promulgated  by  the  EPA  pursuant 
to  authority  provided  by  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  which  amended  the  SWDA. 
Part  264  itself  contains  references  to 
other  EPA  rules  and  a  number  of 
internal  cross  references.  The  proposed 
modifications  were  intended  to  conform 
the  NRC  rules  to  the  provisions  of  40 
CFR  Part  192  not  addressed  in  the 
earlier  conforming  action  (50  FR  41852; 
October  16, 1985).  The  following  specific 
sections  of  40  CFR  Part  264  were 
proposed  for  incorporation  in  modified 
text  form  into  Appendix  A.  (Note  that  40 
CFR  Part  192  incorporated  SWDA  rules 
as  codified  on  January  1, 1983.)  EPA 
imposed  these  sections  in  its  final 
standards  published  October  7. 1983  (48 
FR  45942). 

Subpart  F: 
40  CFR  264.92  Ground-water 

protection  standard. 
40  CFR  264.93  Hazardous  constituents. 
40  CFR  264.94  Concentration  limits. 
40  CFR  264.100  CorrecUve  action 
program. 
Subpart  G: 

40  CFR  264.111  Closure  performance 

standard. 
Subpart  K: 
40  CFR  264.221  Design  and  operating 

requirements  for  surface 

impoundments. 
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EPA  suggested  that  NRC  address  the 
following  specific  sections  in 
implementing  the  listed  imposed 
sections.  However,  EPA  did  not  make 
them  legally  binding  requirements  on 
NRC  and  Agreement  States  mill 
licensees  and  they  were  not  included  in 
the  proposed  rule.  NRC  will  review 
these  and  other  SWDA  regulations 
intensively  for  their  potential 
application  to  mill  tailings  disposal  in 
complying  with  section  84a(3).  This 
provision  of  the  Atomic  Energy  Act 
requires  the  NRC  to  review  the  full  suite 
of  SWDA  requirements  for  comparable 
hazardous  materials  in  order  to 
ascertain  which,  if  any.  should  be 


applied  to  mill  tailings,  in  addition  to  the 
specific  SWDA  rules  referenced  in  40 
CFR  Part  192.  These  later  are  subject  to 
conformance  pursuant  to  sections  84a(2) 
and  275f(3)  of  the  Atomic  Energy  Act. 
Some  of  the  additional  matters  to  be 
reviewed  are  found  in  the  following  EPA 
rules: 
Subpart  F: 

40  CFR  264.91  Required  programs. 

40  CFR  264.95  Point  of  compliance. 

40  CFR  264.96  Compliance  period. 

40  CFR  264.97  General  ground-water 
monitoring  requirements. 

40  CFR  264.98  Detection  monitoring 
program. 

40  CFR  264.99  Compliance  monitoring 


program. 
Subpart  G: 
40  CFR  264.117  Post-closure  care  and 
use  of  property. 
Subpart  K: 
40  CFR  264.226  Monitoring  and 

inspection. 
40  CFR  264.228  Closure  and  post- 
closure  care. 
The  information  set  out  in  Table  1 
shows  the  status  of  the  specific  ground- 
water provisions  imposed  by  EPA 
regulations  and  indicates  the  location  of 
the  provision  in  the  changes  to  NRC's 
rules.  (Note  that  the  clarifying  changes 
to  the  final  rule  do  not  affect  the 
information  provided  in  the  table.) 


Table  1.— RELAnoNsmp  of  40  CFR  and  10  CFR  Provisions 


EPA  desgnalioii 


Subject 


Nf)C  designation  m 

appendix  A  to  10  CFR  Part 

40 


Subpart  D  (UraniUTi) 


40  CFR  192.» 

40  CFR  192  31 

40  CFR  192  32(aM1>- 
40  CFR  192.32 


40  CFR  19^32<a)  (3)  and  (4).„ 
40  CFR  192.32  (b)  (1)  and  (2).. 
40  CFR  192.33 


40  CFR  192.34.. 


Applicabtlity 

Definitions  and  cross-felerences - — 

Impoundment  design  (pnmary  groundmirater  standard).. 
Seoondaiy  ground-water  standard 


Mo  and  U  added 

Radioactivify  hmits 

Detection  monitonng.. 

ACL  conditiana _ 

EPA  concuTsncea 

(Non  ground-water) .... 

Closure  standard - 

Correctve  actnns 

Effectwe  date 


Introduction. 
Introdudioa 
5A(1). 
5B(1). 

Critefion  13. 

5C. 

7A 

Delated. 

Delated. 

CfMnon  8. 

CnlBnon  6. 

5D 


Subpart  E  (Thorium) 


40  CFR  192.40.. 
40  CFR  192.41: 

(a) 

(b) 


(c) 

{« _. 

40  CFR  t92.42„ 


40  CFR  19243 . 


Applicability.. 


Thorium  same  as  uranium 

(Non  grouod-walef) 

Radium  226  same  as  226 

(Non  ground-water) 

Procedure  for  altemate  standards.. 
Fflectiwe  tlafff    -. 


Mroduction. 

Factored  into  text 
Cmenon  6. 
Factored  mto  text. 
Criterion  8. 
Deleted. 


Referenced  Regulalons 


40  CFR  264.92... 

40  CFR  264  JS: 

(a) 


(b). 


(DfiKaJ- 


(c). 


40CFR264M: 

(aH1H3) 

(b).. 


(IKA-M-. 


^*<*>- 


(c) 


40  CFR  264.10O; 
(a).. 


(1H4)-. 


(b) 

(c) 

(d) 

(e) 

(1) 

(2) 

(f) 

(g) 

(h) 

40  (7R  264  111  (a)«(b). 

40  CFR  264  221: 
(a). 


3round-water  standard.. 


Hazardous  constituents  and  Appendix  VIII  of  40  CFR  261.. 

Excluding  hazardous  constituonts 

Ground-water  factors..- — 

Surface  water  factors 

Aquifer  status - - - 


Concentration  limits 

Altemate  concentration  Nmils . 

Ground-water  factors 

Surface  water  fadots 

Aquifer  status 


Corrective  action.. 

Procedural -. 

Remove  or  treat... 
Procedural 


(1) 

(2)-- 

0»- 


w.. 


tiH4)- 


(c».. 
(d)- 


(•).. 


Momtorwig  program _ 

Action  to  sate  boundary.. 

Procedural 

Termnakng  program...-. 

Terminating  program 

Procedural ~_-~~ 

Procedural 


Closure  standard.. 


Liner  designs.. 
Lmer  properties.. 


Ijner  foundation.. 
Uneraroa... 


Exemption  from  264.221(a).. 

Factors  in  exemption -. 

hiipuui'idmerit  overtopping.... 

Dike  design .< 

Procedural 


5B(1). 

5e(2Ma)-Kc).  Oilenon  13. 

58(3). 

58(3)(a)(iHix). 

5e(3)(b)(i)-(x) 

58(4). 

58(5)(a)-(c).  5C. 

56(6). 

5e(6)(a)(iHix). 

5B(6Hb)(iHi<)- 

56(4). 

5D. 

Deleted. 

50 

Deleted. 

7A. 

5D 

Deleted. 

50. 

SO. 

Deleted. 

Deleted. 

Critenon  6. 

5A(1). 

5A(2Ma). 

5A(2Mb). 

5A(2)(C). 

5A(3). 

5A(3Ma)-(d). 

5A(4). 

5A(5). 

Deleted. 
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III.  Overview  of  Conunents  in  Response 
to  the  Proposed  Rule 

The  NRC  issued  a  notice  of  proposed 
rulemaking  on  ground-water  protection 
for  uranium  mills  on  July  8, 1986  (51  FR 
24697).  The  comment  period  on  the 
proposed  rule  originally  expired  on 
September  8. 1986  but  was  extended 
until  November  7, 1986  (51  FR  32217; 
September  la  1986).  Twelve 
commenters  responded  with  thirteen 
sets  of  comments.  Respondents  included 
three  environmental  or  public  interest 
groups,  four  industrial  representatives, 
three  slates,  the  EPA.  and  the 
Department  of  the  Interior. 

Comments  were  offered  on  both 
general  issues  and  the  specific  changes 
in  the  proposed  rule  and  reflected 
diverse  views.  The  general  issues 
included  the  scope  of  the  rulemaking, 
the  EPA  standards,  implementation  and 
enforcement  of  the  standards,  and  other 
miscellaneous  topics.  Most  of  the 
general  issue  comments  were 
restatements  of  earlier  views  on  the 
same  issue.  No  major  new  issues  were 
raised  that  had  not  been  aired  in  one  or 
more  of  the  previous  rulemaking  actions 
associated  with  NRC's  conformance  to 
the  EPA  standards. 

The  scope  of  the  proposed  rule  was 
limited  to  incorporating  requirements 
legally  imposed  by  40  CFR  Part  192  into 
NRC  rules.  General  requirements  to 
address  section  84a(3)  of  the  AEA 
requirements  for  comparability  with 
EPA  requirements  for  similar  materials 
under  SWDA  were  not  proposed.  Some 
commenters  urged  NRC  to  expand  the 
scope  of  the  rulemaking  and  others 
agreed  with  NRCs  proposed  rule. 
Commenters  offered  both  supportive 
and  opposing  comments  on  the  overall 
strategy  reflected  by  the  EPA 
regulations  and  on  specific  provisions  of 
those  regulations.  Implementation  and 
enforcement  issues  included  concern 
about  the  dual  regulation  resulting  from 
recent  EPA  rulemaking  in  40  CFR  Part  61 
on  mill  operations. 

The  proposed  rule  included  changes  to 
the  Introduction  and  Criteria  5.  8,  and  7 
of  Appendix  A  and  the  addition  of  new 
Criterion  13,  Comments  were  offered  on 
each.  Comments  addressed  four  of  the 
14  proposed  definitions  in  the 
Introduction.  Industry  was  concerned 
about  the  consequences  of  defining  the 
saturated  zones  from  leaking 
impoundments  as  aquifers. 
Environmental  commenters  urged  a 
point  of  compliance  closer  to  the 
impoundments.  Comments  on  the 
primary  design  standard  were  extensive 
and  divergent.  For  example, 
environmental  groups  objected  to 
flexibility  for  alternatives  to  synthetic 


liners  and  industry  opposed  the  use  of 
synthetic  liners.  Comments  on  the 
secondary  standard  were  also 
extensive.  Industry  commented  that  the 
focus  of  the  standard  is  ground  water 
naturally  present  before  operations 
began.  The  provisions  dealing  with  how 
to  establish  which  constituents  to 
monitor  were  particularly  confusing  to 
commenters.  The  exclusion  of  EPA  site- 
specific  concurrences  on  altemate 
concentration  limits  and  delisting  of 
hazardous  constituents  was  opposed  by 
EPA  and  environmental  groups  and 
supported  by  industry.  NRC's 
interpretation  of  the  flexibility  afforded 
by  section  84c  of  the  AEA  continues  to 
be  controversial.  Environmental 
commenters  opposed  the  option  for 
altemate  concentrations  and  expressed 
concern  over  delays  in  implementing 
corrective  action  programs.  The  only 
area  where  consensus  appeared  was 
that  the  list  of  constituents  in  proposed 
Criterion  13  should  be  shortened  to 
focus  on  constituents  of  concern  at  mill 
tailings  sites. 

A  staff  analysis  of  all  the  comments 
received  is  available  in  the  NRCs  Public 
Document  Room.  The  following 
discussion  summarizes  and  responds  to 
all  comments  of  major  or  generic 
significance  and  to  all  comments  that 
prompted  additional  rule  changes. 

rv.  General  Issues 

Scope  of  Rulemaking 

Comments:  An  environmental  group 
urged  NRC  not  to  defer  development  of 
detailed  prescriptive  RCRA  comparable 
requirements  under  section  84a(3)  of  the 
AEA.  EPA  urged  NRC  to  promptly 
schedule  a  third  rulemaking  or  other 
action  requiring  EPA  concurrence  to 
comply  with  section  84a  (3)  if  the 
proposed  rule  is  not  expanded.  The 
Department  of  the  Interior  suggested 
that  a  five-year  delay  in  re-examining 
the  need  for  comparable  rulemaking 
may  be  too  long  in  view  of  the  rapid 
changes  occurring  in  the  field  and 
suggested  re-examination  in  two  years. 
Industry  commenters  supported 
deferring  discretionary  rulemaking  to 
add  additional  RCRA  requirements. 

Arguments  in  support  of  expanded 
scope  included  the  existing  and 
potential  ground-water  contamination  at 
mill  sites,  the  view  that  licensees  will 
contest  site  specific  decisions  and 
guidance  documents  and  delay 
implementation,  and  expectation  that 
the  industry  will  recover  from  its 
depressed  state  based  on  Department  of 
Energy  (DOE)  actions.  EPA  commented 
that  the  proposed  rule  does  not  fulfill 
NRC's  responsibilities  under  section 
84a(3)  of  the  AEA.  EPA  restated  the 


view  that  NRC  should  incorporate  those 
additional  provisions  of  the  SWDA  rules 
listed  as  appropriate  for  NRC  to  address 
in  EPA's  October  7. 1983  final  rule  notice 
(see  48  FR  45942).  EPA  objected  to 
NRC's  reliance  on  policies  or  license 
conditions  to  fulfill  SWDA 
comparability  until  additional 
rulemaking  is  undertaken  because  of 
lack  of  opportunity  for  EPA  concurrence 
as  required  by  section  84a(3).  EPA  also 
commented  that  none  of  EPA's 
regulatory  decisions  concerning  other 
mining  or  milling  wastes  have  any 
relevance  to  NRC's  decisions  on  scope 
and  industry  commented  that  these  EPA 
decisions  are  relevant  and  support 
deferring  discretionary  rulemaking  by 
NRC. 

Response:  The  Commission  agrees 
that  this  conforming  action  does  not 
fully  satisfy  section  84a(3)  and  that  a 
third  round  of  rulemaking  will  probably 
be  necessary  to  comply  fully.  The 
Commission  also  agrees  that  regulation 
of  ground-water  contamination  from  mill 
tailings  impoundments  is  warranted  but 
considers  the  real  issue  to  be  best  use  of 
resources  and  the  level  of  detail  needed 
to  accomplish  effective  regulation.  The 
Commission  considers  that  the  most 
responsible  use  of  limited  resources  is 
to:  (1)  Complete  conformance,  (2)  not 
duplicate  major  work  EPA  is  doing,  (3) 
focus  on  site-specific  implementation 
and  enforcement  of  the  basic  standards 
at  existing  sites,  and  (4)  use  the 
collective  NRC  and  Agreement  State 
implementation  experience  to  provide  a 
more  sound  basis  for  future  section 
84a  (3)  rulemaking. 

Detailed  regulations  would  not 
eliminate  the  licensee's  right  to  propose 
alternative  implementation  requirements 
under  section  84c  and  use  this  means  to 
contest  and  delay  implementation.  The 
Commission  agrees  with  commenters 
that  detailed  regulations  could  provide 
licensees  with  a  better  understanding  of 
what  is  expected  and  could  reduce  the 
burden  on  licensees  to  develop 
alternatives.  However,  the  site  specific 
and  technical  problems  described  by 
commenters  emphasize  the  difficulty  of 
addressing  these  matters  in  regulations. 
The  view  that  the  nonviability  of  the 
industry  is  a  temporary  matter  is  not 
reflected  in  the  Secretary  of  Energy's 
latest  finding  on  viability  or  with  the 
State  of  Wyoming's  assessment  of  the 
future  of  the  industry  in  that  State.  In 
Secretary  John  S.  Herrington's  letter  to 
the  President  dated  December  19, 1986, 
he  stated  that  "I  have  determined  that 
for  the  calendar  year  1985,  the  domestic 
uranium  mining  and  milling  industry 
was  not  viable."  In  a  November  1986 
report,  Wyoming  stated it  seems 
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unlikely  that  the  uranium  mining  and 
milling  industry  will  ever  again  play  a 
significant  role  in  Wyoming's  mineral 
economy.  The  reserves  are  here,  but 
market  and  competition  factors  make 
the  future  appear  bleak,  to  say  the 
least." 

The  additional  regulations  that  EPA 
and  others  suggested  NRC  address  are 
undergoing  major  revision  by  EPA.  40 
CFR  284.98  and  264.99  are  two  sections 
suggested  for  incorporation  into  NRC 
rules  to  address  section  84a(3)  SWDA 
comparability.  However,  a  final  EPA 
rule  (July  a  1987;  52  FR  25942) 
significantly  changed  these  provisions. 
They  did  require  analyses  of  all  40  CFR 
Part  281.  Appendix  VIII  constituents 
(i.e..  the  list  in  Criterion  13  of  this 
rulemaking  without  the  40  CFR  192 
additions).  In  the  proposed  rule  (July  24. 
1986;  51  FR  28632)  EPA  acknowledged 
major  practical  and  technical  problems 
with  these  analyses.  The  final  rule  notes 
the  evolving  nature  of  these  specific 
provisions.  An  advance  notice  of 
proposed  rulemaking  published  by  EPA 
August  20, 1986  (51  FR  29812)  addresses 
technical  difficulties  with  the 
prescriptive  statistical  test  included  in 
40  CFR  Part  284.  This  test  is  included  in 
the  regulations  EPA  indicated  NRC 
should  address.  A  proposed  EPA  rule 
addressing  some  of  the  difficulties  was 
published  August  24. 1987  (52  FR  31948) 
for  public  comment  The  Commission 
views  the  acknowledged  technical 
difficulties  with  these  provisions  of  40 
CFR  Part  284  to  be  sufficient  reason  to 
delay  conformance  to  them.  NRC  should 
not  duplicate  the  EPA  effort  by  trying  to 
develop  the  technical,  environmental, 
and  cost/benefit  analyses  to  support 
similar  rulemakings. 

Prior  to  NRC's  establishment  of 
"general  requirements,"  NRC  can 
monitor  EPA's  rulemaking  and  consult 
on  specific  issues  as  necessary. 

EPA  has  issued  two  notices  on 
regulation  of  other  mining  and  milling 
wastes:  (1)  51  FR  24496;  July  3. 1988  and 
(2)  51  FR  36233;  October  9. 1986.  EPA  is 
correct  that  these  notices  have  no  direct 
legal  bearing  on  NRC  and  Agreement 
State  licensees.  EPA  is  addressing  how 
it  plans  to  regulate  mining  and  milling 
wastes  other  than  uranium  and  thorium 
mill  tailings.  Based  on  technical 
considerations,  however,  the 
Commission  continues  to  anticipate  that 
EPA's  developments  in  this  area  may  be 
relevant  to  implementation  of  40  CFR 
Part  192  and  to  additional  requirements 
that  the  Commission  may  establish 
under  section  84a(3)  of  the  AEA. 
Common  technical  aspects  apparent 
from  these  1986  notices  concern 
volumes,  impoundment  size,  climate. 


remote  location,  deep  ground  water,  and 
backfitting  to  existing  sites. 

When  NRC  should  initiate  a  third 
rulemaking  is  difficult  to  specify.  For 
example,  EPA  hopes  to  propose 
regulations  for  other  mining  and  milling 
wastes  by  mid-1988.  The  timing  for  a 
final  EPA  rule  statistical  tests  is 
uncertain.  EPA  may  also  initiate 
additional  rulemaking  on  monitoring  on 
other  relevant  topics  as  these  standards 
are  implemented.  Recovery  of  the 
industry  remains  uncertain.  The 
recommendation  to  reassess  in  two 
years  instead  of  five  has  merit.  The 
Commission  will  periodically  reassess 
(e.g..  about  every  two  years)  the 
question  of  when  a  third  rulemaking 
should  be  initiated. 

Comments  on  40  CFR  Port  192 

Comments:  Comments  on  the  basic 
value,  validity,  lawfulness,  or 
appropriateness  of  EPA's  regulations 
were  explicitly  not  requested.  However. 
commenters  offered  comments  on  the 
overall  strategy  reflected  by  the  EPA 
regulations  and  on  specific  parts  of  the 
regulations  imposed.  The  letters  are 
discussed  later  under  the  specific 
proposed  modifications.  A  public 
interest  group  commented  that  a  more 
clearly  defined  and  protective  purpose 
is  needed  based  on  protection  of  all 
ground  water  regardless  of  quality  with 
no  provisions  for  any  flexibility. 

Response:  Such  a  change  in  strategy 
would  require  EPA  to  change  40  CFR 
Part  192  and  referenced  regulations  and 
is  therefore  outside  the  scope  of  this   . 
action. 

Implementation  and  Enforcement 

Comments:  An  environmental  group 
urged  the  NRC  to  reiterate  that  40  CFR 
Part  192  is  directly  in  force  on  NRC  and 
Agreement  State  licensees  and  to 
aggressively  enforce  those  standards. 
Industry  urged  more  responsiveness  to 
site  specific  alternatives  proposed  by 
licensees.  Industry  identified  the  overlap 
between  recent  EPA  Clean  Air  Act  work 
practice  standards  for  mills  added  to  40 
CFR  Part  61  (51  FR  34056;  September  24, 
1986)  and  NRC's  implementation  and 
enforcement  of  40  CFR  Part  192  and 
expressed  concern  about  NRC's 
continued  ability  to  consider  site 
specific  alternatives. 

Response:  The  Commission  is 
implementing  and  enforcing  the  EPA 
standards  as  required  by  law.  The 
language  in  section  84c  of  the  AEA  was 
incorporated  into  the  Introduction  of 
Appendix  A  to  10  CFR  Part  40.  The  NRC 
is  thus  obligated  to  consider  site-specific 
alternatives  proposed  by  licensees  by 
law  and  agency  rules.  If  a  licensee 
disagrees  with  the  site  specific  decision 


on  the  proposed  alternative,  agency 
procedures  provide  an  avenue  for 
review. 

Industry  is  correct  that  EPA's  Clean 
Air  Act  standards  in  40  CFR  Part  61 
require  site-specific  EPA  actions,  e.g.. 
EPA  approval  to  construct  a  new 
impoundment.  The  EPA  40  CFR  Part  81 
standards  incorporate  the  ground-water 
protection  standards  in  40  CFR  192.32(a); 
thus,  both  EPA  and  NRC  will  be 
implementing  and  enforcing  these 
standards.  NRC  has  no  legal  basis  to 
challenge  this  dual  regulation.  NRC 
jurisdictional  arguments  rejecting  EPA 
site  specific  actions  are  based  on  EPA 
actions  under  the  Atomic  Energy  Act 
and  have  no  applicability  to  EPA  Clean 
Air  Act  actions. 

Other 

Comments:  A  State  commented  that 
NRC  should  view  the  requirement  for 
compatible  Agreement  State  regulation, 
to  the  extent  practicable,  as  giving 
Agreement  States  rulemaking  latitude 
when  warranted  by  the  economic 
burden  on  State  agencies.  Another  State 
commented  that  "it  should  be  clear  that 
where  States  standards  are  more 
stringent  than  Federal  standards  then 
the  State  standards  should  apply." 

Response:  The  first  State  appears  to 
be  suggesting  that  the  resource  burden 
of  issuing  regulations  that  are 
compatible  with  the  Commission's 
should  be  considered  and  might  be 
sufficient  grounds  for  the  State  not  to 
adopt  compatible  regulations.  The 
Commission  does  not  read  section  274o 
of  the  AEA  as  providing  this 
consideration.  Agreement  States  will 
need  to  amend  their  regulations. 
However,  as  reflected  in  10  CFR 
150.31(d).  States  may  adopt  alternative 
generic  or  site-specific  standards  with 
Commission  approval  and  public  notice. 
The  second  State  seems  to  be 
addressing  the  circumstance  when  NRC 
and  a  non-Agreement  State  are 
regulating  the  same  constituent  under 
concurrent  jurisdiction  but  have 
different  numerical  limits  and  legal 
bases.  NRC  would  have  no  authority  to 
implement  and  enforce  the  more 
stringent  State  limit.  NRC  has  not 
asserted  Federal  preemption  that  would 
preclude  the  State  from  implementing 
and  enforcing  its  ground-water 
protection  requirements  at  mill  sites  for 
non-radiological  contaminants.  State 
standards  would  be  preempted  only  if  in 
direct  conflict  with  the  Federal 
standards. 
Comment:  Only  one  commenter 

addressed  the  cost/benefit  information 

in  the  notice  and  that  comment  wns 


limited  to  a  legal  view  that  the  analysis 
was  not  required. 

Response:  The  Commission  agrees 
that  no  analysis  was  required  and  so 
stated  in  the  proposed  rule. 

V.  Comments  on  Specific  Proposed 
ModificatkHM  to  Appendix  A  of  10  CFR 
Part  40 

Intmduction 

Definitions  of  14  terms  were  proposed 
as  additions  to  the  latroduction. 
Comments  were  received  on  four  of  the 
definitions:  Aquifer,  existing  portion, 
ground  water,  and  point  of  compliance. 

Comments:  Industry  comments  urged 
changes  to  clarify  that  temporary 
aquifers  ftxim  impoundment  seepage 
should  not  be  considered  "aquifers"  and 
that  a  beneficial  use  criterion  be  applied 
to  "ground  water." 

Response:  The  proposed  definitions  of 
"aquifer"  and  "ground  water"  were 
quoted  verbatim  firom  40  CFR  260.10. 
The  comments  on  "aquifer"  and  "ground 
water"  are  addressing  the  same 
concepts  because  aquifers  contain 
ground  water. 

The  Commission  agrees  that  a 
reasonable  reading  of  the  EPA 
secondary  standard  would  allow 
flexibility  in  how  the  saturated  rone 
from  operations  at  existing  sites  is 
considered.  The  Commission  a^ves 
with  commenters  that  the  fundamental 
role  of  background  levels  of  constituents 
(i.e..  background  is  a  baseline  level  that 
triggers  action  and  background  is  one  of 
the  options  for  setting  protective 
concentration  limits  for  constituents)  in 
the  EPA  standards  contributes  to  a  view 
that  operationally  created  zones  are  not 
the  aquifers  of  primary  concern.  This 
view  is  further  supported  by  die 
prescriptive  requirements  EPA  has 
adopted  for  its  o*vn  implementation  of 
the  standards.  For  example,  the  EPA 
rules  address  how  to  obtain  upgradient 
values  and  how  to  determine  statistical 
increases  over  background.  Fot  new 
facilities  or  impoundments,  the  situation 
is  clear  that  the  uppermost  aquifer  of 
concern  is  the  naturally  occurring  one. 
The  Commission  does  not  agree  with 
the  commenters  that  the  saturated  zones 
can  be  dismissed  generically.  Decisions 
will  be  site  specific  and  the  Commission 
notes  that  there  may  be  circumstances 
where  corrective  actimis  involving  these 
zones  may  be  required  under  the 
provisions  of  para^^ph  5D  whether  or 
not  the  zones  are  defined  as  aquifers. 
The  Commission  is  adding  a  sentence  to 
the  EPA  definition  of  aquifer  to  address 
when  the  saturated  zones  are  of 
sufficient  direct  concern  to  be 
designated  as  aquifers.  The  darification 
is  based  on  present  and  potential 


impacts  from  the  zones  and  is  consistent 
with  EPA's  consideration  of  the  system 
of  aqfuifers  at  the  site  in  the  definition  of 
uppermost  aquifer  and  EPA's 
"Groundwater  Protection  Strategy." 
August  1984  provided  by  EPA  in  the 
agency's  comments  on  the  ANPRM.  It  is 
also  consistent  with  the  EPA  discussion 
of  comments  on  the  term  "aquifer"  in 
the  July  26, 1982  rulemaking  on  40  CFR 
Parts  123.  260,  264.  and  265  (47  FR  32289) 
in  that  near-surface  soils  saturated  only 
as  a  result  of  disposal  activity  may  not 
be  the  uppermost  aquifer  of  concern. 

Licensees  would  be  expected  to  show 
that  the  zones  are  not  and  will  not  be 
interconnected  to  natural  aquifers,  that 
the  zones  do  not  and  will  not  discharge 
to  surface  waters,  and  that  the  zone  will 
remain  confined  to  land  under  long-term 
government  ownership  and  control.  For 
example,  licensees  may  be  able  to 
demonstrate  that  once  the  hydrauUc 
head  from  the  impoundment  is  gone,  the 
zone  wiU  remain  potentially  yielding  for 
only  a  short  period  of  time  and  that  the 
additional  movement  after  closure  will 
be  limited.  Under  the  regulatory  scheme 
already  in  place  for  tailings  (e.g..  see 
Criterion  11  of  Appenduc  A  to  10  CFR 
Part  40),  long  term  government 
ownership  and  control  is  authorized  and 
expected  Institutional  control  of  access 
to  the  area  directly  beneath  the 
impoundments  and  associated  features 
necessary  to  comply  with  the  long-term 
stability  portions  of  the  standard  could 
be  reasonably  expected  to  prevent 
access  and  use  of  water  from  these 
zones. 

The  Commission  notes  that  this  view 
of  the  saturated  zones  is  r^ted  to  the 
secondary  standard  and  has  no  bearing 
on  decisions  concerning  the  primary 
standard.  The  primary  standard  (use  of 
impermeable  liners)  is  intended  to 
prevent  the  occurrence  of  such  saturated 
zones. 

Commenters  also  addressed  the 
qualitative  test  of  an  aquifer  yielding  a 
"significant  amount"  of  water,  but  the 
Commission  has  concluded,  as  did  EPA 
(e.g.,  see  47  FR  32289;  July  26. 1982),  that 
a  quantitative  definition  is  a  regional 
decision  and  sometimes  even  a  site 
specific  decision.  This  aspect  of  the 
definition  remains  unchemged.  The 
Commission  is  also  adding  a  cross 
reference  to  the  definition  of  aquifer  in 
the  definition  of  "ground  water." 

Comment  An  industry  commenter 
objected  to  the  September  30, 1983  date 
in  the  definition  of  "existing  portion" 
based  on  the  legal  view  that  NRC  could 
not  include  a  retroactive  date. 

Response:  The  Commission  has 
consistently  held  that  the  standards  in 
40  CFR  Part  192  were  effective  for  NRC 
and  Agreement  State  licensees  on  their 


effective  date  of  December  6. 1983.  Thus 
licensees  were  bound  by  the  September 
date  whether  so  stated  in  NRC's 
regulations  or  not;  therefore,  the  date  is 
not  retroactive. 

Comment:  One  commenter  suggested 
that  NRC  develop  more  stringent 
requirements  for  "point  of  compliance" 
than  those  imposed  by  EPA's  full  suite 
of  SWDA  regulations.  For  example, 
designation  of  a  horizontal  plane  in  the 
unsaturated  zone  under  the 
impoundment  rather  than  EPA's 
uppermost  aquifer  and  a  location  that 
provides  at  least  two  years  of  plume 
travel  time  before  the  plume  would 
reach  the  site  boundary  were  suggested. 

Response:  No  definition  for  "point  of 
compliance"  was  imposed  by  40  CFR 
Part  192.  The  proposed  defuiition  was 
intended  to  be  procedural  and  was 
included  in  order  to  fully  reflect  40  CFR 
264.92,  which  was  imposed.  The 
objective  of  the  point  of  compliance  is 
described  in  paragraph  5B(1)  being 
added  to  Appendix  A  of  10  CFR  Part  40. 
The  Commission  considers  any 
additional  requirements  to  be  outside 
the  scope  of  this  nondiscretionary 
rulemaking.  The  Commission  notes  that 
an  existing  provision  in  NRC  rules  in  10 
CFR  Part  40  is  related  to  the 
commenter's  concern.  This  existing 
provision  that  requires  a  leakage 
detection  system  under  synthetic  liners 
to  detect  major  failures  is  being 
designated  as  5E(1)  by  this  action. 

Criterion  5 

Paragraph  5A 

Comments:  Conmients  were  received 
only  on  paragraphs  5A  (1)  and  (3).  One 
commenter  objected  to  the  exemption 
from  an  impermeable  liner  because 
contaminated  soils  would  be  allowed 
and  the  contamination  would  eventually 
migrate.  A  general  recommendation  was 
made  that  impoundments  be  designed 
with  treatment  systems  to  deal  with 
liner  failure.  Industry  repeated  views 
that  the  EPA  primary  design  standard 
does  not  reflect  a  reasonable  balancing 
of  costs  and  benefits  or  provide 
sufficient  site  specific  flexibility  to  meet 
Congressional  intent  and  it  exceeds 
EPA's  authority. 

Industry  argued  the  merits  of  clay 
liners  over  synthetic  ones  and  urged  the 
addition  of  realistic  flexibility  to 
approve  clay  liners.  One  commenter 
suggested  that  the  Commission  use  its 
authority  to  establish  levels  below 
which  regulation  is  required  (Le.,  de 
minimis  levels)  to  accommodate  clay 
liners  and  provide  relief  from  the 
absolute  language  for  alternatives 
findings.  Addition  of  a  liner  exemption  if 
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wastes  will  not  enter  an  aquifer  or  reach 
surface  water  because  of  local  site 
conditions  and  revisions  of  the  primary 
standard  to  a  goal  aimed  at  preventing 
only  "significant"  migration  were 
suggested.  One  commenter  suggested  an 
editorial  reference  in  5A(1)  to  the 
exemption  in  5A(3). 

Response:  The  language  in  paragraphs 
5A  (1H5)  incorporate  the  text  imposed 
by  40  CFR  Part  192  virtually  without 
change.  Thus  most  of  the  comments  are 
actually  directed  at  40  CFR  Part  192,  not 
NRC's  action. 

The  Commission  agrees  that  a  finding 
that  residual  contamination  will  not 
migrate  to  ground  or  surface  water  at 
any  future  time  will  be  very  difficult  but 
has  no  basis  to  conclude  that  such  a 
finding  could  not  be  made  and 
defended.  Addition  of  treatment  system 
requirements  for  leaks  would  be 
discretionary  and  outside  the  scope  of 
this  action.  As  noted  earlier,  Appendix 
A  already  requires  a  leakage  detection 
system  under  new  synthetic  liners. 

Industry  arguments  on  the  merits  of 
clay  liners  repeated  comments  made  on 
the  proposed  EPA  standards  and 
rejected  by  EPA  in  its  final  rule.  EPA 
acknowledged  and  discussed  the  pros 
and  cons  of  synthetic  liners  and  liners  of 
natural  materials  (e.g.,  48  FR  45931; 
October  7, 1983)  and  concluded  that  the 
disadvantages  of  synthetic  liners  were 
not  sufficient  to  deviate  from  the  SWDA 
requirements. 

Use  of  de  minimis  findings  to  modify 
the  text  being  incorporated  would  lead 
to  substantive  changes.  The  Commission 
considers  that  it  has  legal  flexibility  in 
implementation  and  enforcement  of  the 
standards  to  consider  de  minimis 
quantities  but  cannot  substantively  alter 
the  standards  themselves.  This  view  is 
supported  by  EPA's  indication  that 
synthetic  liners  meet  the  intent  of  the 
standard  of  no  migration  into  the  lioer 
even  though  migration  into  properly{ 
functioning  liners  made  of  these 
materials  will  occur  at  very  slow  rates 
during  the  operation  and  closure  phases. 

A  generic  exemption  from  liners  if 
wastes  will  not  enter  an  aquifer  or  reach 
surface  water  is  not  completely 
consistent  with  the  EPA  standards.  NRC 
must  find  that  the  basic  standard  for 
granting  exemptions  is  met  on  a  site 
specific  basis  and  consider  the        | 
prescribed  factors  in  making  that 
finding.  The  suggested  language  is  a 
simplified  paraphrase  of  the  basic  EPA 
standard  and  unnecessary. 

The  suggested  editorial  cross 
reference  is  being  made. 


Paragraph  5B 

Paragraph  5B  consists  of  Paragraphs 
5B  (1H6)  and  comments  were  received 
on  all  paragraphs  except  5B(4). 

Comments:  Industry  commenters 
suggested  editorial  changes  to 
Paragraph  53(1)  to  clarify  that  the  focus 
of  protection  is  ground  water  that  was 
naturally  present  before  operations 
began. 

Response:  The  editorial  comments  are 
in  the  nature  of  reinforcement  of  earlier 
comments  on  the  definitions  of  "ground 
water"  and  "aquifer."  The  clarifying 
sentences  being  added  to  the  definitions 
of  these  terms  address  the  issue  of  when 
the  seepage  from  an  impoundment 
would  be  considered  an  aquifer  for 
purposes  of  Appendix  A  of  10  CFR  Part 
40  and  no  additional  changes  are 
needed.  On  its  own  volition,  the 
Commission  is  also  clarifying  the  last 
sentence  of  5B(1)  to  indicate  that  the 
intended  purpose  of  adjusting  the  point 
of  compliance  is  to  locate  the  point  of 
compliance  in  the  center  of  the  flow  of 
contaminated  ground  water  based  upon 
developed  data  and  site  information  as 
to  the  flow  of  ground  water  or 
contaminants. 

Comments:  Paragraph  5B(2)  outlines" 
the  three  definitional  tests  from  40  CFR 
Part  264  that  a  constituent  must  meet  in 
order  to  qualify  as  a  hazardous 
constituent  for  which  protective 
concentration  limits  must  be  set.  One 
commenter  emphasized  that  efficient 
implementation  of  the  definitional 
scheme  in  5B(2)  requires  serious 
consideration  of  the  test  to  determine 
what  is  reasonably  expected  to  be  in  or 
derived  from  the  byproduct  material  and 
that  licensees  should  not  have  to 
monitor  for  all  the  constituents  listed  in 
proposed  Criterion  13. 

Response:  The  Conunission  agrees 
that  reasonable  implementation  of  5B(2) 
requires  serious  consideration  of  what  is 
reasonably  expected  to  be  in  or  derived 
from  the  tailings.  The  proposed  rule  was 
not  intended  to  require  that  licensees 
monitor  for  the  full  list.  Monitoring  for 
the  full  list  is  contained  in  40  CFR 
264.97-264.99,  sections  not  imposed  by 
EPA.  The  Commission  is  clarifying  5B(2) 
to  emphasize  that  all  three  tests  must  be 
met  before  a  concentration  limit  must  be 
set  for  a  constituent. 

Specifying  which  constituents  a 
licensee  will  monitor  for  will  be  a  site- 
specific  decision.  A  reasonable 
approach  to  developing  a  site-specific 
list  for  monitoring  at  an  existing  site 
might  involve  the  following  steps: 

(1)  Use  information  on  the 
constituents  such  as  that  contained  in 
EPA's  proposed  rule  (51  FR  26632;  July 
24. 1986)  and  final  rule  (52  FR  25942;  July 


9. 1987)  to  eliminate  constituents  that 
are  unstable  in  water  or  not  amenable  to 
standard  assay.  • 

(2)  Consider  indicators  for  families  or 
groups  of  compounds  on  the  list. 

(3)  Carefully  review  administrative 
records  and  data  to  determine  how 
defensible  this  information  is  in  defining 
which  constituents  may  and  may  not  be 
present  and  where  the  uncertainties  are 
and, 

(4)  Sample  existing  tailings  >n 
establish  which  constituents  are  present. 

The  Conunission  recognizes  that  for 
new  impoundments,  administrative 
controls  coupled  with  analyses  of  the 
ore  can  provide  an  effective  means  of 
controlling  and  identifying  which 
constituents  are  being  added  to  the  new 
impoundment. 

NRC  is  conducting  an  impoundment 
liquids  sampling  program.  Results  to 
date  confirm  the  general  consensus  that 
many  of  the  listed  constituents  are  not 
present  in  the  sampled  impoundments. 
NRC's  experience  may  be  useful  to 
licensees  in  developing  sampling 
programs  and  it  will  facilitate  review  of 
licensee  programs  and  results.  NRC's 
program  suggests  that  impoundment 
sampling  is  a  feasible  option  for  a 
licensee  to  pursue  to  help  address  which 
constituents  could  be  expected  to  be  in 
or  derived  from  existing  impoundments. 

Comments:  Two  commenters 
suggested  deleting  Paragraph  5B(3) 
which  incorporates  the  provision  to 
exclude  detected  constituents  if  they 
will  not  pose  a  significant  present  or 
potential  hazard  to  human  health  or  the 
environment.  One  objected  to  any 
unregulated  pollution  by  a  known 
hazardous  material  and  one  read  the 
incorporated  language  as  giving  NRC 
authority  exceeding  that  EPA  intended 
for  itself.  The  commenter  stated  that 
EPA  use  of  this  exemption  is  limited  to 
exclusion  from  monitoring  only.  An 
environmental  conunenter  disagreed 
with  NRC's  legal  view  that  EPA 
exceeded  its  jurisdiction  in  40  CFR  Part 
192  by  requiring  site-specific 
concurrences  before  any  exemption  of 
constituents  is  final.  Industry 
commenters  supported  NRC's  view. 
Both  positions  claimed  support  in  the 
legislative  history  and  statutory 
language.  One  commenter  disagreed 
with  the  Commission's  view  that  EPA 
concurrence  is  a  procedural  rather  than 
substantive  matter.  Industry 
commenters  suggested  consideration  of 
natural  geochemical  processes  in 
exempting  constituents  and  establishing 
background  values  for  constituents. 
Response:  The  imposed  standards 
include  the  provision  to  exclude 
detected  constituents  and  NRC  must 
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include  it  for  completeness.  The  second 
commenter's  reading  of  the  provision  is 
flawed.  Being  absent  from  the  tailings 
leachate  is  sufficient  basis  to  exclude 
the  constituent  from  any  further 
consideration.  Evaluation  of  factors 
such  as  ground-water  flow  or  health 
risks  would  not  be  needed  if  the 
constituent  is  not  present.  In  the 
Commission's  view,  paragraph  5B(3)  is  a 
health  and  safety  finding  based  on  a 
pathway  analysis  that  a  constituent 
known  to  be  in  the  wastes  will  not  pose 
a  short  or  long  term  hazard  even  though 
it  has  been  released  to  the  uppermost 
aquifer  and  therefore  no  restrictions  on 
its  concentration  are  needed.  The 
Commission  is  clarifying  this  point. 

Commenters  off^ered  no  substantive 
new  legal  arguments  or  considerations 
that  were  not  considered  in  the 
Commission's  eariier  decision  on  the 
matter  of  EPA  site-specific 
concurrences.  See  the  final  nilie  notice 
for  the  first  step  conformance  published 
October  16, 1985  (50  FR  41853  and 
41861).  As  the  Commission  said  in  the 
prior  rulemaking: 

The  Commission  historically  has  had  the 
authority  and  responsibility  to  reguliate  the 
activities  of  persons  licensed  under  the 
Atomic  Energy  Act  of  1954.  as  amended. 
Consislent  with  that  authority  and  in 
accordance  tvith  Section  84c  of  that  Act.  the 
Commission  has  the  discretion  to  review  ai»d 
approve  site  speciflc  alternatives  to 
standards  promulgated  by  the  Commission 
and  by  the  Adminisb-ator  of  the 
Environmental  Protection  Agency.  In  the 
exercise  of  this  authority.  Section  84c  does 
not  require  the  Commission  to  obtain  the. 
concurrence  of  the  Administrator  in  any  site 
specific  alternative  which  satisfies 
Commission  requirements  for  the  level  of 
protection  for  public  health,  safety,  and  the 
environment  from  radiological  and 
nonradiologjcal  hazards  at  uranium  mill 
tailings  sites.  As  an  example,  the  Commission 
need  not  seek  concurrence  of  the    . 
Administrator  in  case-by-case  determinations 
of  alternative  concentration  limits  and 

delisting  of  hazardous  constituents  for 
specific  sites. 

In  the  October  rulemaking,  the 
Commission  also  noted  that  site  specific 
concurrences  contradict  the  procedural 
prohibition  on  EPA's  issuance  of  a 
permit  in  section  275b{2)  of  the  Atomic 
Energy  Act. 

For  both  delisting  or  excluding 
constituents  under  paragraph  5B(3)  and 
approving  alternate  concentration  limits 
under  paragraph  5B(6).  the  Commission 
is  bound  by  the  basic  EPA  standard  that 
no  substantial  present  orpotential 
hazard  to  the  public  health  or  the 
environment  be  posed.  The  Commission 
is  also  required  to  consider  a 
comprehensive  list  of  factors  relating  to 
protection  of  ground  and  surface  water 


as  part  of  the  secondary  standard.  40 
CFR  Part  192  also  added  requirements 
for  constituent  levels  to  be  as  low  as  is 
reasonably  achievable  and  for  all 
practicable  corrective  action  to  be 
taken.  Delisting  and  approval  of 
alternate  concentration  limits  are  a 
normal  and  integral  part  of  the 
implementation  and  enforcement  of  the 
substantive  EPA  secondary  standard. 
EPA  concurrences  would  merely  be  a 
review  of  the  adequacy  of  NRC's  site 
specific  implementation  of  the  overall 
secondary  standard  in  licensing 
decisions. 

Commenters'  concerns  over  NRC's 
application  of  section  84c  of  the  AEA 
and  independent  action  on  delisting 
constituents  and  alternate  concentration 
limits  may  stem  from  a  misconception  of 
what  the  Commission  understands 
alternative  site  specific  standards  to  be. 
The  Commission  would  expect  a 
licensee,  first,  to  attempt  to  meet  all 
regulations  and  standards  as  issued.  If 
site-specific  circumstances  would  make 
compliance  physically  impossible, 
technically  impracticable,  or  excessively 
costly  in  relation  to  the  benefits  to  be 
gained  from  the  reduction  of  risks,  then 
alternatives  should  be  considered.  The 
alternatives  proposed  should  meet  the 
objectives  of  the  established  standards 
so  that  NRC  can  find  that  the 
alternatives  provide  a  level  of  health 
and  environmental  protection 
equivalent,  to  the  extent  practicable,  to 
promulgated  standards.  The 
Commission  does  not  view  the  provision 
as  an  open  invitation  to  disregard  the 
standards  and  set  new  goals,  and 
believes  that  the  language  in  section  84c 
requiring  an  equivalency  or  more 
stringent  finding  precludes  such  a  view. 
To  illustrate,  sissume  the  standard  has  a 
numerical  value  of  X  but  meeting  X 
instead  of  Y  would  require 
extraordinary  expense  or  might 
compromise  the  soundness  of  the 
impoundment  structure  or  safety 
monitoring  features.  The  alternative 
limit  to  be  proposed  may  be  Y  for  the 
specific  circumstances.  NRC  must  find 
that  Y  provides  equivalent  protection,  to 
the  extent  practicable,  to  X. 

The  commenters  rejected  the 
Commission's  position  that  site  specific 
concurrences  detract  fit)m  the 
Commission's  statutory  discretion  under 
section  84c  of  the  AEA  and  that  the 
matter  is  primarily  a  procedural  one. 
Nevertheless,  the  Commission  continues 
to  believe  that  rejection  of  EPA  site 
specific  concurrences  is  the  correct  legal 
position.  Therefore,  the  Commission  is 
issuing  the  final  rule  without  any 
provision  for  EPA  concurrence  in 
delisting  constituents  or  alternate 
concentration  limits. 


The  Commission  agrees  that 
determining  background  is  difficult  at 
many  existing  sites.  However,  it  is  not 
completely  clear  what  the  difficulties 
have  to  do  with  excluding  constituents 
and  how  natural  geochemical  processes 
are  to  be  considered.  In  the 
Commission's  view,  background 
measurement  problems  are  not  a 
sufficient  basis  to  exclude  constituents 
when  the  levels  present  are  clearly 
higher  than  background  in  the  area  and 
may  pose  a  significant  hazard. 

Comments:  Two  commenters  objected 
to  the  flexibility  provided  in  paragraph 
5B(5)  for  unspecified  site-specific 
alternate  concentration  limits  that  may 
exceed  background  or  drinking  water 
levels.  Views  on  the  legality  of  deleting 
the  provision  for  EPA  concurrences 
were  repeated.  Industry  expressed 
concern  about  the  lack  of  definition  of 
"background."  The  Department  of 
Interior  commented  that  neither  the 
preamble  nor  the  text  make  it  clear 
when  alternate  concentrations  are  to  be 
applied  (e.g.,  only  when  background 
levels  are  not  available). 

Response:  Suggestions  to  delete  the 
provision  for  alternate  concentration 
limits  are  comments  on  40  CFR  Part  192. 
The  option  for  alternate  concentration 
limits  was  legally  imposed  and  NRC 
must  include  this  substantive  provision. 
From  a  technical  point  of  view,  the 
alternate  concentration  limit  option  is 
crucial  to  practical  implementation.  As 
stated  earlier,  the  Commission  agrees 
that  determining  background  may  be 
difficult  but  commenters  offered  no 
generic  solutions  to  the  difficulty. 
Decisions  on  background  values  will 
have  to  be  made  on  a  site  specific  basis. 
The  EPA  secondary  standard  in  5B{5) 
is  a  site-specific  choice  of  three  equal 
options:  Background,  referenced 
drinking  water  limits  (see  5C),  or 
alternate  concentration  limits.  However, 
if  the  licensee  chooses  to  pursue  the 
alternate  concentration  limit  option, 
then  the  licensee  must  expend  the 
resources  to  collect  the  information  and 
do  the  analyses  to  support  an  alternate 
concentration.  The  licensee  may  choose 
the  basic  background  or  drinking  water 
options  as  the  more  economic  or  timely, 
llie  licensee  would  not  have  to  address 
health  and  environmental  risks  with  the 
basic  choices  because  these  are 
conceded  to  involve  acceptable  risks. 
The  Commission  would  be  required  to 
independently  review  the  proposed 
alternate  limit  and  the  supporting 
rationale  and  agree  or  set  a  different 
limit  based  on  the  information  available. 
Alternate  concentration  limits  may  be 
requested  %vithout  regard  to  the 
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availability  of  backgroond  vafaws.  The 
Conunission  is  clartfying  this  poinL 

Comments:  Comments  were  divided 
on  the  language  in  paragrapb  5B(6) 
referring  to  contaounate  levels  bebig  as 
low  as  reasonably  achievable  (ALARA). 
One  commenter  objected  to  ALARA 
based  on  a  view  that  ALARA  levels 
might  still  pose  sigoiAcant  hazards.  The 
provision  was  considered  unnecessary 
and  inappropriately  applying  ALARA  to 
nonradiological  constituents.  EPA 
expressed  a  contrary  view  that  ALARA 
was  not  clearly  applied  to  the  i 

nonradiological  constituents  as  EPA  ' 
intended.  EPA  also  viewed  the  proposed 
language  as  giving  the  ALARA  finding 
primacy  over  die  listed  factors  to  be 
considered. 

Response:  The  issue  of  how  and  when 
ALARA  was  intended  to  apply  is  not 
completely  clear  from  the  preamble  to 
EPA's  final  rules  (48  FR  45941-2; 
October  7, 1983)  or  from  the  text  of  the 
rule  itsdf.  However,  there  is  no         I 
apparent  reason  to  conclude  that  any 
distinction  was  being  made  between 
radioactive  and  nonradioactive 
constituents  and  the  Ctmunission 
accepts  EPA's  views.  The  Commission's 
proposed  rule  included  ALARA  for    i 
em^iasis  but  there  was  no  intent  to  { 
have  ALARA  dominate  the  factors  to  be 
considered  or  the  fundamental  standard 
that  the  "constituent  will  not  pose  a 
substantial  present  or  potential  hazard 
to  human  health  or  the  environment  as 
long  as  the  alternate  concentration  is 
not  exceeded."  The  Conunission  is 
clarifying  these  points. 

Comments:  Industry  and  EPA 
addressed  the  development  of  a  generic 
methodology  for  evaluating  alternate 
concentration  limits.  Industry  asked  for 
comment  opportimity.  EPA  noted  that 
the  two  agencies  had  agreed  that  the 
development  and  use  of  such  guidance 
would  provide  a  means  of  addressing 
the  differing  agency  views  on  the 
legality  of  EPA  site  specific 
concurrences  and  suggested  that  the 
final  regulations  recognize  that  the 
agencies  are  committed  to  such  a  course 
of  action. 

Response:  Industry's  request  to 
review  any  guidance  documents  or  joint 
medwdologies  before  they  are  finalized 
has  merit  and  NRC  asually  issues 
guidance  documents  for  public 
cannient. 

When  the  proposed  r\de  was 
publiriied.  both  agencies  expected  i>al 
publication  of  a  comprriiensrve  EPA 
SWDA  guidance  document  on  ahemate 
concentration  limits  was  imminent  and 
staffs  were  optimistic  that  the         j 
methodology  approach  would  work. 
However,  completion  and  publication  of 
the  SWDA  document  was  delayed  entil 


July  1987.  (See  52  FR  27579;  July  22. 
1987.)  Major  changes  were  made  to  the 
earlier  draft  which  formed  the  basis  for 
NRC's  expectations.  The  major  changes 
flowed  in  part  from  additional 
legislation  (e.g.,  1964  amendments  to 
RCRA  and  Section  121  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986)  and  other  Congressional 
direction  (e.g..  a  letter  to  EPA 
Administrator  Lee  M.  Thomas  dated 
March  4. 1986  from  John  Dingell  and  10 
other  members  of  Congress).  The 
changes  appear  to  make  the  SWDA 
guidance  impracticable  for  uranium 
recovery  and  inconsistent  with  the 
SWDA  standards  as  they  stood  when 
EPA  incorporated  them  into  40  CFR  Part 
192  (EPA  incorporated  the  SWDA 
standards  as  codified  on  January  1, 
1983).  For  the  reasons  given  above,  NRC 
may  well  need  to  develop  a  new 
methodology  clearly  unique  for  tailings. 
Nonetheless,  the  Commission  will 
continue  to  consxilt  with  EPA  on  any 
methodology  developed  and  still  favors 
resolving  the  EPA  concurrence  role 
called  for  in  40  CFR  Part  192  by 
adoption  of  a  mutually  acceptable 
generic  methodology.  As  discussed 
earlier,  the  Commission  is  issuing  the 
final  rule  without  any  provision  for  EPA 
concurrence  in  delisting  constituents  or 
alternate  concentration  limits. 

Paragraph  5C 

Comment-  The  only  comment  on  this 
paragraph,  which  incorporated  the 
drinking  water  values  imposed  with 
supplemental  radioactivity  limits  added. 
was  a  suggestion  to  develop  numerical 
limits  for  the  constituents  of  concern  at 
tailings  sites. 

Response:  As  the  conunenter 
conceded,  the  proposed  action  fiilfilled 
the  conformance  requirement. 
Development  of  limits  is  outside  the 
scope  of  this  action. 

Paragraph  5D 

Comments:  Two  commenters 
recommended  that  corrective  action 
begin  before  hazardous  constituents 
reach  the  point  of  compliance  and 
objected  to  the  potential  for  an  18-Rionth 
delay  before  action  begins.  One 
commenter  suggested  diat  licensees  be 
required  to  submit  corrective  action 
plans  in  advance  for  automatic 
activation  to  reduce  delays.  A  two  year 
time  limit  for  ctKrective  actions  was  also 
suggested.  Industry  suggested  clarifying 
that  licensees  do  not  have  to  cleanup 
naturally  occurring  contamination  or 
contamination  from  someone  else's 
operations.  Industry  views  the 
corrective  action  programs  to  be  aimed 
at  cleaning  up  the  preoperational 


aquifers,  not  the  seepage  zones  from 
leaking  impoundments. 

Response:  The  concema  for  corrective 
action  before  reaching  the  aquifer  are 
similar  to  concerns  discussed  eariier  on 
the  definition  of  "pofat  of  compliance."* 
The  comments  on  allowing  up  to  18 
months  to  begin  corrective  action 
programs  is  a  rejection  of  EPA's  change 
from  a  12  month  limit  in  the  proposed 
40  CFR  Part  192  to  18  months  in  the 
final  rule.  The  Commission  has  no  basis 
to  overrule  this  EPA  decision. 
Commenter  concerns  may  stem  from  a 
misconception  that  no  actions  have  been 
taken  or  will  be  taken  except  in 
response  to  the  EPA  standards. 
However.  NRC  licensees  had  extensive 
monitoring  programs  in  place  and  many 
licensees  were  conducting  mitigative 
actions  prior  to  the  EPA  standards. 

The  comment  that  corrective  action 
plans  be  submitted  in  advance  does 
have  merit,  particularly  for  new  sites. 
However,  advance  plans  would  be 
conceptual  and  may  need  modification 
to  adequately  address  the  actual 
circtunstances  of  the  failure  event. 
Decisions  on  this  matter  will  be  made  on 
a  site-specific  basis.  The  suggestion  to 
impose  a  two  year  time  limit  for 
corrective  action  programs  before 
requiring  removal  to  new  impoundments 
presumes  that  short-term  solutions 
would  always  be  the  best  choice.  The 
Commission  views  the  nature  and 
duration  of  corrective  action  programs 
to  be  a  very  site  specific  matter  and  is 
unable  to  defend  a  discretionary 
requirement  for  a  two  year  limit 

Concern  that  licensees  not  have  to 
cleanup  natural  or  third  party 
contamination  is  valid  if  this  type  of 
distinction  can  be  made.  The  difficulty 
in  establishing  background  woold 
appear  to  be  partially  responsible  for 
this  conunent  The  Commission  is 
concerned  that  arguments  over  mining 
seepage  versus  tailings  seepage  or 
similar  uncertainties  not  prevent  an 
orderly  implementation  of  the  EPA 
standards.  The  concern  that  the 
corrective  action  program  be  directed  at 
the  natural  aquifers  is  addressed  in  part 
by  the  clarifying  addition  to  the 
definition  of  "aquifer."  Because  these 
decisions  are  so  site  specific,  the 
Commission  Is  concerned  that  attempts 
to  furdier  darify  the  matter  in  the  rule 
may  create  more  problems  dian  they 
would  solve. 

Paragraphs  5E-H 

Comments:  The  only  purpose  in 
including  these  paragraphs  in  the 
proposed  rule  was  to  designate  them  as 
5B-H  for  consistency.  Industry 
commenters  suggested  that  5H  be 
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deleted  based  on  the  legal  view  that 
NRC  does  not  have  regulatory  authority 
over  ore  storage  at  mills. 

Response:  Since  paragraph  5H  was 
unaffected  by  the  EPA  standards  being 
incorporated,  substantive  change  to 
delete  is  outside  the  scope  of  this  action. 
However,  the  Commission  views  the 
provision  as  valid. 

Criterion  8 

Comments:  The  proposed  addition  to 
Criterion  6  incorporated  the  imposed 
nonradiological  hazard  closure 
requirement.  One  commenter  suggested 
appUcation  of  the  closure  requirement  to 
radioactive  constituents  and  properties. 
One  noted  that  the  closure  standard  and 
the  design  and  operational  liner 
standards  may  qonflict  and  suggested 
that  the  closure  requirements  have 
priority.  Editorial  suggestions  addressed 
the  lack  of  definition  or  quantification  of 
the  term  "threat"  and  the  lack  of  clarity 
resulting  fit)m  the  use  of  the  three 
parallel  terms  "control,  minimize  or 
eliminate." 

Response:  The  language  in  40  CFR 
Part  192(b)(1)  clearly  identifies  40  CFR 
264.111  as  the  closure  standard  for 
nonradiological  hazards.  The  addition  of 
the  radiological  constituents  and 
properties  to  Criteria  5C  and  13  assures 
that  these  aspects  must  be  addressed  in 
corrective  action  plans  when  they  are  of 
concern.  No  additional  changes  are 
needed.  The  comment  on  potential 
conflicts  is  more  of  an  observation  and 
reflects  concerns  with  the  primary 
design  standard. 

The  editorial  suggestions  are  not 
consistent  with  the  language  imposed. 
The  suggested  changes  appear  to  be  less 
protective  and  do  not  provide 
quantification  or  use  alternate  terms 
that  are  defined  hi  EPA's  standards. 
Consequently  they  are  not  being  made. 

Criterion  7 

Comments:  The  proposed  addition  to 
Criterion  7  incorporated  the 
requirements  for  a  detection  monitoring 
program  and  other  information 
requirements  needed  to  comply  with  the 
secondary  ground-water  standard.  One 
commenter  viewed  40  CFR  264.98  as 
legally  imposed  and  suggested  the 
addition  of  detailed  prescriptive 
monitoring  requirements.  An  industry 
commenter  urged  the  Commission  to 
direct  staff  to  consider  site  specific 
alternatives  for  monitoring  proposed  by 
licensees. 

Response:  The  sentence  viewed  as 
imposing  40  CFR  264.98  is:  "Detection 
monitoring  programs  required  under 
§  264.92  shall  be  completed  within  one 
(1)  year  of  promulgation."  While 
imposition  of  §  264.98  is  one  way  this 


language  could  be  read,  the  Commission 
believes  that  a  better  reading  is  that 
detection  monitoring  should  be 
established  within  one  year.  This  view 
is  supported  by  the  fact  that  the  imposed 
standards  in  S  284.92  are  dependant  on 
site  specific  data,  except  for  the  drinking 
water  values,  so  that  the  reference  to 
S  264.98  only  serves  to  illustiate  Uiat  a 
monitoring  program  is  necessary  to 
implement  S  264.92.  This  view  is  also 
supported  by  EPA's  listing  in  the 
preamble  to  die  October  7, 1983  rule  of 
S  264.98  as  a  section  NRC  is  to  address, 
but  not  one  EPA  expressly  incorporated 
in  whole  or  in  part.  The  issue  of 
discretionary  rales  has  already  been 
discussed  a  number  of  times. 

The  comment  addressing  staff 
consideration  of  alternatives  does  not 
require  any  change  in  the  proposed  role. 
The  provision  to  consider  licensee 
alternatives  in  accordance  with  section 
84c  of  the  AEA  was  incorporated  in 
NRC's  October  16, 1985  final  rule. 

A  pervasive  theme  in  the  comments  is 
the  erroneous  view  that  routine 
monitoring  of  all  Criterion  13 
constituents  is  required.  Ilie 
Commission  is  clarifying  that  monitoring 
for  constituents  will  be  determined  on  a 
site  specific  basis. 

Criterion  13 

Comments:  Commenters  agreed  that 
the  proposed  Criterion  13  contains  many 
constituents  that  will  not  be  of  concern 
at  tailings  sites  and  urged  NRC  to  tailor 
the  list  for  application  to  tailings.  One 
conunenter  suggested  adding  additional 
constituents  such  as  sulfates,  chlorides, 
total  dissolved  solids,  and  pH  because 
they  degrade  water  quality. 

Response:  Althou^  the  Commission 
agrees  that  the  list  in  Criterion  13 
includes  many  constituents  Uiat  will 
likely  never  be  of  concern,  shortening 
the  list  is  outside  the  scope  of  this 
action.  If  the  list  is  shortened,  it  would 
have  to  be  based  on  one  of  two  findings. 
One  is  that  the  constituent  is  not 
inherently  hazardous  which  is  not  at 
issue  here.  The  second  is  that  the 
constituent  would  never  be  present  in 
uranium  and  thorium  byproduct  material 
and  wastes  or  the  impoundments. 
Making  the  second  finding  would 
include  uncertainties  that  presently 
available  information  does  not  address 
(e.g.,  that  ore  bodies  would  not  contain 
new  constituents,  that  new  solvents  will 
not  be  intix>duced.  and  Uiat  operational 
or  decommissioning  wastes  will  not 
introduce  new  constituents).  The 
clarifying  language  bebig  added  to 
emphasize  that  licensees  are  not 
expected  to  routinely  monitor  for  all  the 
constituents  should  reduce  concerns 
that  prompted  the  comments. 


The  Commission  does  not  believe  that 
the  addition  of  the  suggested  parameters 
is  technically  appropriate.  These 
parameters  may  only  affect  the 
potability  of  ground  water  and  not 
qualify  as  hazardous.  Although  the  hst 
imposed  by  EPA  does  not  include 
nitrates,  the  EPA  drinking  water 
regulations  for  community  water 
supplies  include  a  limit  for  nitrates.  The 
Commission  considers  it  prudent  to  add 
a  reference  to  NRC's  authority  to  add 
constituents  on  a  site  specific  basis  to 
allow  for  a  more  aggressive  approach 
for  contaminants  such  as  nitrates  and  is 
doing  so.  Also,  the  indicator  parameters 
suggested  for  addition  are  likely 
candidates  for  NRC  attention  under  the 
National  Environmental  Policy  Act 
(NEPA)  and  many  State  ground-water 
programs  address  these  parameters. 

VI.  Agency  Concurrences 

The  action  covered  in  this  notice  is 
undertaken  pursuant  to  sections  84a(2) 
and  275f(3)  of  Uie  AEA  and  reflecte 
requirements  already  imposed  by  EPA, 
and  already  subject  to  implementation 
and  enforcement  by  NRC  under  section 
275d  of  die  AEA.  The  Commission 
considers  it  inappropriate  to  consider 
this  rulemaking  as  requiring  EPA 
concurrence  under  section  84a(3)  of  die 
AEA.  Section  84a(3)  of  die  AEA  requires 
NRC  to  assure  Uiat  by-product  material 
is  managed  in  a  manner  that  "conforms 
to  general  requirements  established  by 
the  Commission,  with  the  concurrence  of 
the  Administrator,  which  are,  to  the 
maximum  extent  practicable,  at  least 
comparable  to  requirements  appUcable 
to  the  possession,  transfer,  and  disposal 
of  similar  hazardous  material  regulated 
by  the  Administrator  under  the  Solid 
Waste  Disposal  Act,  as  amended."  No 
discretionary  general  requirements 
pursuant  to  section  84a(3)  are  being 
issued. 

VII.  Impact  of  the  Amendments 

A.  Finding  of  No  Significant 
En  vironmental  Impact 

The  Commission  has  determined 
under  NEPA  and  the  Commission's 
regulations  in  10  CFR  Part  51  that  NRCs 
incorporation  of  the  EPA  standards  by 
this  action  is  not  a  major  Federal  action 
significantly  affecting  Uie  quality  of  die 
environment  and  therefore  an 
environmental  impact  statement  is  not 
required.  The  significant  Federal  action 
was  the  promulgation  by  EPA  of  its 
regulations  on  September  30. 1983. 

In  issuing  these  additional 
modifications  to  its  regulations  in 
Appendix  A  to  10  CFR  Part  40,  the 
Commission  is  completing  the  action  to 
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coaform  them  to  the  EPA  gtandaTda.  The 
purpose  of  these  changes  is  to  clarify 
previously  existing  language  in 
promulgated  EPA  standards  and 
incorporate  mandatory  requirements 
into  NRCr  regulations.  This  action  by 
the  Commission  is  a  consequence  of 
previous  actions  taken  by  the  Congress 
and  the  EPA.  and  is  legally  required  by 
sections  84a(21  and  275r(3)  of  the  Atomic 
Energy  Act  of  1954.  as  amended. 

Commission  action  In  this  case  is 
essentially  nondiscretionary  in  nature, 
and  EPA  is  viewed  as  the  lead  agency. 
For  purpoees  of  environmental  analysis, 
this  action  rests  upon  existing 
environmental  and  other  impact 
evaluations  prepared  by  EPA  in  the 
following  documents:  (1)  "Final 
Environmental  Impact  Statement  for 
Standard*  for  die  Control  of  Byproduct 
Materials  from  Uraniora  Ore  Processhig 
(40  CFR  Part  192)."  Vohimes  1  and  2. 
EPA  S20/l-«3-00a-l  and  2,  September 
1983.»  (2)  "Regulatory  bnpMt  Analysis 
of  F&ial  Elnrvonmental  Standards  for 
Uraniam  MiU  Tailings  at  Active  Sites." 
EPA  520/1-63-010,  September  1983,  and 
(3)  Supplementary  biformatioo.  Interim 
Final  Rnleraaking  for  40  CFR  Parts  122, 
26a  264  and  285,  "HaxardoM  Waste! 
Management  System:  Standards       | 
Applicable  to  Owners  and  Op^stors  of 
Hazardous  Waste  Treatment,  Storage, 
and  Di^osal  Facilities:  and  EPA 
Adnanialered  Permit  Programs?" 
pubbsfaed  July  26, 1982  (47  FR  32274)1 
NRC  abo  prepared  an  overview  of  the 
potential  actiona  that  m^  be  reqnved 
of  NRC  and  Agreement  state  bcensees 
by  the  EPA  standards  entitled. 
"SoBunary  of  the  Waste  Management 

Programs  at  Uranium  Recovery     

Fadbties  as  They  Relate  to  the  40  CFR 
Part  182  Standard*."  NUREG/CRr-4403.» 

B.  Impacts  f^vsented  in  Proposed  Rule 

The  Commission  paUished  an 
overview  and  update  of  the  impacts  on 
the  environment  and  uranium  and 
thorium  milling  industry  associated  with 
the  ground-water  protection  standards 


'  Single  copies  of  the  Final  Environmental  Impact 
am)  the  RegulatoiT  bnpaet  Analjraie  awy  be 
purehatad  baa  the  NabonalTednicallBiannatioo 
Servtaa.  U&  DeparliMni  of  Cdaneiee.  5285  Port 
Royal  Road  Springfield.  V  A  22iaL  A  capy  of  each 
docuaient  i*  abo  available  for  impaction  and/or 
copying  in  MKTa  Public  Document  Room.  1717  H 
Straet  NW..  Washmgtoa  DC  206&S. 

•  Copie*  of  NUREC/CR-MOa  and  NURBG  an* 
may  be  purchaaad  througk  the  US.  CavammeBl 
Printing  Office  by  calling  (202)  27S-20eO  or  by 
wiiWwg  to  the  U.S.  Covenunent  Printing  Offioe  P.O. 
Box  370S2.  WaiMi«lo«.  DCZOOta-TSaO.  Copiea  may 
alio  be  purchased  from  the  National  Teehmca) 
Information  Service.  U.S  Department  of  Commerce. 
5286  Port  Royal  Road.  Springfield.  VA  22161.  Copies 
are  available  for  inspection  and/or  copying  for  a  fee 
in  the  NRC  PbbHc  Docimenl  Room.  1717  H  Street 
NW..  Washington.  DC  205S& 


when  they  were  proposed  for 
incorporation  (51  FR  24703-24709;  )uly  8, 
1986).  The  (fiscussion  also  addressed  in 
general  terms  the  economic  and  other 
factors  that  would  be  addressed  in  a 
comprehensive  Regulatory  Flexibility 
Analysis  if  one  was  reqaired  by  this 
action  to  araet  the  requirements  of  the 
Regulatory  FlexibiUty  Act  The  sonnary 
information  was  not  intended  to  be  a 
stiict  cost/beneBt  analysis  or  a 
technical  justification  for  die  standards. 
It  general^  related  econossic  cost  to  the 
benefit  expected  from  compUance  with 
the  standwd.  The  sunmiafy  information 
was  also  intended  to  he^  the  reader 
more  fully  cnderstand  dw  natnre  and 
potential  impacts  of  the  proposed  action. 

Vm.  Paperwork  Reduction  Act 
Statement 

This  final  rule  amends  inforraatioa 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  ol  1980 
(44  U.S.C  3501  et  set}.).  These 
reqoirenients  were  approved  by  the 
Office  of  Management  and  Budget  under 
approval  number  3150-0020. 
DL  Regulatory  Flexibility  Cartificatioa 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  606(b). 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  Therefore,  a  Regulatory 
Flexibility  Analysts  has  not  been 
prepared.  The  basis  for  this  finding 
inchides  the  nature  of  the  Kcensees  as 
«vell  as  the  nondiscretionary  nature  of 
this  action.  Of  the  27  Hcensed  uranium 
mills  that  have  produced  tailings,  only 
one  qualifies  as  small  entity. 

List  of  Sabiacts  in  10  CFR  Psrt  40 

Government  contracts.  Hazardous 
materials-transportation.  Nuclear 
materials.  Penalty.  Reporting  and 
reconftceeping  requirements.  Source 
material,  and  Uranium. 

X.  Modificatioos 

Under  the  Atomic  Energy  Act  of  1954. 
as  amended,  the  Energy  Reorganization 
Act  of  1974,  as  amended.  5  U.S.C.  553. 
and  the  Uranium  Mill  TaiKngs  Radiation 
Control  Act  of  1978,  as  amended,  the 
NRC  is  issuing  the  following 
amendments  to  10  CFR  Part  40. 

PART  40-OOMESTIC  LICENSINQ  OF 
SOURCE  MATERIAL 

1.  The  authority  citation  for  Part  40 
continues  to  read  as  follows: 

Authority:  Sees.  62.  83.  64.  65.  61. 161. 182. 
183. 186. 68  Stat.  932.  933.  835.  948.  953.  954. 
955,  ac  amended,  sees.  lle(2).  83.  84.  Pub.  L. 
95-604,  92  Stat.  3033.  aa  amended.  3038.  sec 


234. 83  Stat.  444.  as  aawndcd  (42  U.&C 
2014(e)(2).  2«2.  MW.  20M.  2006. 2111. 2113. 
2114. 2201.  2232, 22331 2236. 2282);  sees.  274. 
Pub.  L  80-373, 73  Stot  «e8  (42  U£I1 2021); 
sees.  201.  as  uneaded.  aoz.  206. 86  Stat  1242. 
as  amended,  1244. 1248  (42  U.S.C.  5841. 5842, 
5846).  Sec.  275, 92  Stat  3021.  u  amended  by 
Pub  L  87-415. 96  Stat  2067  (42  US.C.  2022). 

Section  40.7  also  issued  under  Pub.  L.  96- 
601.  sec  la  92  Slat.  2951  (42  U.S.C.  5851). 
Section  40.31(g)  also  issued  under  sec.  122, 68 
Stat  830  (42  \i.&C  2152).  Section  4046  also 
issued  under  sec.  184. 68  St»t  854.  •» 
amended  (42  U5.C  2234).  SectioB  40J1  also 
iswiad  under  sec  187. 68  Stat  955  (42  U.SXL 
2237). 

For  the  purposes  of  sec  223. 68  Slat  958.  as 
amended  (42  U.S.C.  2273):  i!  40J.  40.25(d) 
(1H3).  40.35  (•)-(*).  40.41  (b)  snd  (c).  40.46. 
40.51  (a)  and  (c),  and  40.63  are  issued  under 
sec  161bi.  M  Stat »«.  as  ameBded.  (42  U.S.C 
2201(b)):  and  li  4029  (c)  and  (d)(3)  and  (4). 
«U8tc)(^  laaStftU  4042. 40.ei.  4082. 4ftM 
and  4085  are  iasotd  ander  sec  leto.  88  Stal. 
950,  as  anicnded  (42  V&C  2201(o)). 

Appendix  A  to  Part  40  is  amended  as 
follows: 

Appendfat  A  to  Part  40-CriterU  Rehtfag 
to  the  Opcwtion  of  Uraniara  M^  and 
the  Disposition  of  Taflings  or  Wastes 
Piuduced  by  dw  Extraction  or 
ConcentratiaB  of  Soorce  Material  FIrom 
Ores  Praoessed  Primarily  for  Their 
Source  Materid  Content 

2.  Introduction  to  Appemfei  A  is 
amended  by  adding  die  fottowing  text  at 
the  end  of  the  brtroduction: 

Introduction.*  '  * 

The  following  d^f^f*'*'""*  apply  to  the 
spedfied  lenas  as  used  in  this  Agipmdixx 
"Aquifer"  means  a  geologic  fonnatioii. 
gnnip  of  formations,  or  part  of  a  formation 
capable  of  yielding  a  significant  amount  of 
ground  water  to  weRs  or  springs.  Any 
saturated  sone  created  by  araniun  or  thorium 
recovery  operatians  would  not  be  considered 
an  aquifer  unless  the  zone  is  or  potentially  is 
(1)  hydraulically  interconnected  to  a  natural 
aqaifer.  (2)  capable  of  discharge  to  surface 
water,  or  (3)  reasonably  acceseibfe  becaase 
of  migration  beyond  the  vertical  proiection  of 
the  boundary  of  Ihe  land  U^ansferred  for  long- 
term  government  ownerslup  and  care  in 
accordance  with  Criterion  11  of  this 
appendix. 

"Closure"  means  Ihe  activities  following 
operations  to  decontaminate  and 
decommission  the  buildings  and  site  need  to 
produce  byprodiKt  auteiials  and  reclaim  the 
tailings  and/or  waste  diepoeal  area. 

"Closure  plaa"  means  the  Comausaion 
approved  plan  to  accomplish  closure. 

Xompliance  period"  begins  when  the 
Commission  sets  secondary  gitmnd-waler 
protection  standards  and  ends  when  the 
owner  or  operator's  license  is  terminated  and 
the  site  is  IransferTed  to  the  Slate  or  Federal 
agency  for  long-term  care. 

"Dike"  means  an  embankment  or  ridge  of 
either  natural  or  man-made  materials  uacd  lo 


prevent  the  movement  of  liquids,  sladges. 
solids  or  other  materials. 

"Disposal  area"  means  the  area  containing 
byproduct  materials  to  which  the 
requirements  of  Criterion  6  apply. 

■Ensting  portion"  means  that  land  surface 
ai«aar  an  existing  surface  impoundment  on 
which  significant  quantities  of  uranium  or 
thorium  byproduct  materials  had  been  placed 
prior  to  September  30, 1983. 

"Ground  water"  means  water  below  the 
land  surface  in  a  zone  of  saturation.  Far 
purposes  of  this  aiyendix.  ground  water  is 
the  water  contained  within  an  aquifer  as 
defined  above. 

"Leachate"  means  any  liquid,  including  any 
suspended  or  dissolved  components  in  the 
liquid,  that  has  percolated  through  orthamed 
from  the  byproduct  material. 

"Licensed  site"  aieans  the  area  contained 
within  the  boundary  of  a  locatioo  uader  the 
control  of  persons  generating  or  storii^ 
byproduct  materials  under  a  Coiamissioa 
license. 

"liner"  means  a  continuous  layer  of 
natural  or  man-made  materials,  beneath  or 
on  the  sides  of  a  surface  impoimdmenl  which 
restricts  the  downward  or  lateral  escape  of 
byproduct  material,  hazardous  constituents, 
or  leachate. 

"Point  of  compliance'*  is  the  site  specific 
location  in  the  uppermost  aquifer  where  the 
ground-water  protection  standard  must  be 
met. 

"Surface  hnpoundmenr  means  a  natural 
topographic  depression,  man-made 
excavation,  or  diked  area,  which  is  designed 
to  hold  an  accnraidatteaaf  liqtM  wastes  or 
wastes  containing  free  liquids,  and  which  is 
not  an  injection  weH. 

"Uppermost  aquifier"  means  the  geologic 
formation  nearest  the  natural  ground  surface 
that  is  an  aquifer,  as  well  as  lower  aquifers 
that  are  hydraulically  interconnected  with 
this  aquifer  within  the  facihty's  property 
boundary. 

3.  Criterion  5  is  revised.to  read  as 
follows: 

Cr/tenofl  5— Criteria  5A-5D  and  new 
Criterion  13  incorporate  the  basic  ground- 
water protection  standards  imposed  by  the 
Environmental  Protection  Agency  in  40  CFR 
Part  192,  Subparts  D  and  E  (48  FR  45926; 
October  7, 1983)  which  apply  during 
operations  and  prior  to  the  end  of  closure. 
Crowd-water  mottitoring  to  comply  with 
these  standards  is  required  by  Criterion  7A, 

5A(l)— The  primary  ground-water 
protection  standard  is  a  design  standard  fiw 
surface  impoundnKnU  used  to  manage 
uranium  and  thorium  byproduct  material 
Unless  exempted  tmder  paragraph  5A(3)  of 
this  criterion,  surface  impoundments  (except 
for  an  existing  portionj  must  have  a  liner  that 
is  designed,  constructed,  and  installed  to 
prevent  any  migration  of  wastes  out  of  the 
impoundment  to  the  adjacent  subsurface  soil, 
ground  water,  or  surface  water  at  any  time 
during  the  active  life  (including  the  closure 
period)  of  the  impoundment  The  liner  may  be 
constructed  of  materials  that  may  allow 
wastes  to  migrate  into  the  liner  (but  not  into 
the  adjacent  subsurface  soiL  ground  water,  or 
surface  water)  during  the  active  life  of  the 
facility,  provided  that  impoundment  closure 


inchides  removal  or  decontamination  of  all 
waste  residues,  contaminated  containment 
system  companets  (liners,  eta), 
contafltinated  sabsods,  and  structures  and 
equipment  coataminated  with  waste  and 
leachate.  For  impoundaiento  that  will  be 
closed  with  the  liner  material  left  in  place, 
the  liner  aiiMt  he  constructed  of  materiab 
that  can  prevent  wastes  from  migrating  into 
the  liner  daring  the  active  life  of  the  facility. 

5A(2) — The  liner  required  by  paragraph 
5A(1J  above  must  be — 

(a)  Constructed  of  materials  that  have 
appropriate  chencal  properties  and 
sufficient  strength  and  thickness  to  prevent 
fail«ire  due  to  pressure  gradients  (iodudiog 
static  head  and  external  hydrogeologic 
forces),  physical  contact  -wUh  the  waste  or 
leachate  to  which  they  are  exposed,  climatic 
condiUons,  the  stress  of  installation,  and  the 
stress  of  daily  operation; 

(b)  Placed  upon  a  foundation  or  base 
capable  of  providiag  support  to  the  liner  and 
resistance  lo  pressure  gradients  above  and 
below  the  liner  to  prevent  failure  of  the  liner 
due  to  settlement  compresaion.  or  uplift;  and 

(c)  Installed  to  cover  all  surrounding  earth 
likely  to  be  in  oontact  with  the  wastes  or 
leachate. 

5A(3) — The  applicant  or  licensee  will  be 
exempted  from  the  requirements  of  paragraph 
5A(1)  of  this  criterion  if  the  Commission 
finds,  based  on  a  demonstration  by  the 
applicant  or  licensee,  that  aiteraete  design 
and  operating  practices,  including  the  closure 
plan,  together  with  site  characteristics  will 
prevent  the  migration  of  any  hazardous 
constituents  into  ground  water  or  surface 
water  at  any  future  lime.  In  deciding  whether 
lo  grant  an  exemption,  the  Commission  will 
consider — 

(a)  The  nature  and  quantity  of  the  wastes; 

(b)  The  proposed  alternate  design  and 
operation; 

(c)  The  hydrogeologic  setting  of  the  facility, 
including  the  attenuative  capacity  and 
thickness  of  the  liners  and  soils  present 
between  the  impoundment  and  ground  water 
or  surface  water;  and 

(d)  All  other  factors  which  would  influence 
the  quality  and  mobility  of  the  leachate 
produced  and  the  potential  for  it  to  migrate  to 
ground  water  or  surface  water. 

5A(4) — A  surface  impoundment  must  be 
designed,  constructed,  maintained,  and 
operated  to  prevent  overtopping  resulting 
from  normal  or  abnormal  operations, 
overfilling,  wind  and  wave  actions,  rainfall, 
or  ron-oa;  from  malfunctions  of  level 
controllers,  alarms,  and  other  equipment;  and 
from  human  error. 

5A(5)— When  dikes  are  used  to  form  the 
surface  impoundment,  the  dikes  must  be 
designed,  constructed,  and  maintained  with 
sufficient  structural  integrity  to  prevent 
massive  failure  of  the  dikes.  In  ensuring 
structural  integrity,  it  must  not  be  presumed 
that  the  liner  system  will  function  without 
leakage  during  the  active  life  of  the 
impoundment. 

5B(1) — Uranium  and  thorium  byproduct 
materials  must  be  managed  to  conform  to  the 
following  secondary  ground-water  protection 
standard:  Hazardous  constituents  entering 
the  ground  water  from  a  licensed  site  must 
not  exceed  the  specified  concentration  limits 


in  the  uppermost  aquifer  beyond  the  point  of 
compliance  during  the  compliance  period. 
Hazardous  constituents  are  ttiose 
con«fiHtent8  identified  by  the  Commission 
parmiant  to  paragraph  5B(2)  of  this  criterion. 
Specified  concentration  Limits  are  those  limits 
established  by  the  Commission  as  indicated 
in  paragraph  5B(5)  of  this  criterion.  The 
Commission  will  also  establish  the  point  of 
compliance  and  compliance  period  on  a  site 
specific  basis  through  license  conditions  and 
orders.  The  objective  in  selecting  the  point  of 
compKance  is  to  provide  the  eariiest 
practicable  warning  that  the  impoundment  is 
releasing  hazardous  constituents  lo  the 
ground  water.  The  point  of  compliance  must 
be  selected  to  provide  prompt  indication  of 
ground-water  contamination  on  the 
hydraulically  downgradient  edge  of  the 
disposal  area.  The  Coiamission  shall  identify 
hazardous  constituents,  establish 
concentration  limits,  set  the  compliance 
period,  and  may  adjust  the  point  of 
compliance  if  needed  to  accord  with 
developed  data  and  site  information  as  to  the 
flow  of  ground  water  or  contaminants,  when 
the  detection  monitoring  established  under 
Criterion  7A  indicates  leakage  of  hazardous 
constituents  from  the  disposal  area. 

SB[Z] — AconsJitaent  becomes  a  hazardous 
consUtuent  subject  to  paragraph  SB(5)  only 
when  the  constituent  meets  all  three  of  lite 
following  tests: 

(a)  The  constituent  is  reasonably  expected 
lo  be  in  or  derived  from  the  byproduct 
material  in  the  disposal  area; 

(b)  The  constituent  has  been  detected  in 
the  ground  water  in  the  uppermost  aquifer, 
and 

(c)  The  constituent  is  Usted  in  Criterion  13 
of  this  appendix. 

5B(3)--Even  when  constituents  meet  all 
three  tests  in  paragraph  5B(2)  of  this  criterion, 
the  Commission  may  exclude  a  delected 
constituent  from  the  set  of  hazardous 
constituents  on  a  site  specific  basis  if  it  finds 
that  the  constituent  is  not  capatile  of  posing  a 
substantial  present  or  potential  hazard  to 
human  health  or  the  environment.  In  deciding 
whether  lo  exclude  constituents,  the 
CoRunissaon  vrill  consider  the  following: 

(a)  Potential  adverse  effects  on  ground- 
water quality,  considering — 

(i)  The  physical  and  chemical 
characteristics  of  the  %vaste  in  the  licensed 
site,  including  its  potential  for  migration; 

(ii)  The  hydrogeological  characteristics  of 
the  facility  and  surrounding  land; 

(iii)  The  quantity  of  ground  water  and  the 
direction  of  ground-water  flow; 

(iv)  The  proximity  and  withdrawal  rates  of 
ground-water  users; 

(v)  The  current  and  future  uses  of  ground 
water  in  the  area; 

(vi)  The  existing  quality  of  ground  water, 
indading  other  sources  of  contamination  and 
their  cumulative  impact  on  the  ground-water 
quality; 

(vii)  The  potential  for  health  risks  caused 
by  human  exposure  to  waste  constituents: 

(viii)  The  potential  damage  to  wildlife, 
crops,  vegetation,  and  physical  structures 
caused  by  exposure  to  waste  constituents; 

(ix)  The  persistence  and  permanence  of  the 
potential  adverse  effects. 
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(b)  Potential  adverse  effects  on 
hydraulically-connected  surface  water 
quality,  considering — 

(i)  The  volume  and  physical  and  chemical 
characteristics  of  the  waste  in  the  licensed 
site: 

(ii)  The  hydrogeoiogical  characteristics  of 
the  facility  and  surrounding  land: 

(iii)  The  quantity  and  quality  of  ground 
water,  and  the  direction  of  ground-water 
flow: 

(iv)  The  patterns  of  rainfall  in  the  region: 

(v)  The  proximity  of  the  licensed  site  to 
surface  waters; 

(vi)  The  current  and  future  uses  of  surface 
waters  in  the  area  and  any  water  quality 
standards  established  for  those  surface ' 
waters:  I 

(vii)  The  existing  quality  of  surface  water, 
including  other  sources  of  contamination  and 
the  cumulative  impact  on  surface-water 
quality: 

(viii)  The  potential  for  health  risks  caused 
by  human  exposure  to  waste  constituents; 

(ix)  The  potential  damage  to  wildlife,  crops, 
vegetation,  and  physical  structures  caused  by 
exposure  to  waste  constituents;  and 

(x)  The  persistence  and  permanence  of  the 
potential  adverse  effects. 

5B(4) — In  making  any  determinations  under 
paragraphs  5B(3)  and  5B(6)  of  this  criterion 
about  the  use  of  ground  water  in  the  area 
around  the  faciUty,  the  Commission  will 
consider  any  identification  of  underground 
sources  of  drinking  water  and  exempted 
aquifers  made  by  the  Environmental 
Protection  Agency. 

SB(5) — At  the  point  of  compKance.  the 
concentration  of  a  hazardous  constituent 
must  not  exceed — 

(a)  The  Commission  approved  background 
concentration  of  that  constituent  in  the 
ground  water 

(b)  The  respective  value  given  in  the  table 
in  paragraph  5C  if  the  constituent  Is  hsted  in 
the  table  and  if  the  background  level  of  the 
constituent  is  below  the  value  listed;  or 

(c)  An  alternate  concentration  limit 
established  by  the  Commission.  . 

5B(6)— Conceptually,  background     | 
concentrations  pose  no  incremental  hazards 
and  the  drinking  water  limits  in  paragraph  5C 
state  acceptable  hazards  but  these  two 
options  may  not  be  practically  achievable  at 
a  specific  site.  Alternate  concentration  limits 
that  present  no  significant  hazard  may  be 
proposed  by  licensees  for  Commission 
consideration.  Licensees  must  provide  the 
basis  for  any  proposed  limits  including 
consideration  of  practicable  corrective 
actions,  that  limits  are  as  low  as  reasonably 
achievable,  and  information  on  the  factors 
the  Commission  must  consider.  The 
Commission  will  establish  a  site  specific 
alternate  concentration  limit  for  a  hazardous 
constituent  as  provided  in  paragraph  5B(5)  of 
this  criterion  if  it  finds  that  the  proposed  limit 
is  as  low  as  reasonably  achievable,  after 
considering  practicable  corrective  actions, 
and  that  the  constituent  will  not  pose  a 
substantial  present  or  potential  hazard  to 
human  health  or  the  environment  as  long  as 
the  alternate  concentration  limit  is  not 
exceeded.  In  making  the  present  and 
potential  hazard  finding,  the  Commission  will 
consider  the  following  factors: 


(a)  Potential  adverse  effects  on  ground- 
water quality,  considering — 

(i)  The  physical  and  chemical 
characteristics  of  the  waste  in  the  licensed 
site  including  its  potential  for  migration; 

(ii)  The  hydrogeoiogical  characteristics  of 
the  facility  and  surrounding  land; 

(iii)  The  quantity  of  ground  water  and  the 
direction  of  ground-water  flow; 

(iv)  The  proximity  and  withdrawal  rates  of 
ground-water  users; 

(v)  The  current  and  future  uses  of  ground 
water  in  the  area; 

(vi)  The  existing  quality  of  ground  water, 
including  other  sources  of  contamination  and 
their  cumulative  impact  on  the  ground-water 
quaUty; 

(vii)  The  potential  for  health  risks  caused 
by  human  exposure  to  waste  constituents; 

(viii)  The  potential  damage  to  wildlife, 
crops,  vegetation,  and  physical  stroctures 
caused  by  exposure  to  waste  constituents; 

(ix)  The  persistence  and  permanence  of  the 
potential  adverse  effects. 

(b)  Potential  adverse  effects  on 
hydraulically-connected  surface  water 
quality,  considering — 

(i)  The  volume  and  physical  and  chemical 
characteristics  of  the  waste  in  the  licensed 
site; 

(ii)  The  hydrogeoiogical  characteristics  of 
the  facility  and  surrounding  land; 

(iii)  The  quantity  and  quality  of  ground 
water,  and  the  direction  of  ground-water 
flow; 
(iv)  The  patterns  of  rainfall  in  the  region; 
(v)  The  proximity  of  the  licensed  site  to 
surface  waters; 

(vi)  The  current  and  future  uses  of  surface 
waters  in  the  area  and  any  water  quality 
standards  established  for  those  surface 
waters: 

(vii)  The  existing  quality  of  surface  water 
including  other  sources  of  contamination  and 
the  cumulative  impact  on  surface  water 
quality; 

(viii)  The  potential  for  health  risks  cansed 
by  human  exposure  to  waste  constituents; 

(ix)  The  potential  damage  to  wildlife,  crops, 
vegetation,  and  physical  structures  caused  by 
exposure  to  waste  constituents;  and 

(x)  The  persistence  and  permanence  of  the 
potential  adverse  effects. 

5C— Maximum  Values  for  Ground- 
water PROTECnON 


5C— MAXIMUM  Values  for  Ground- 
Water  PROTECTION— Continued 


Constituent  or  property 


Milligrams  per  liter 

Arsenic 

Barium. 

Cadmum. .„...„...« 

Ctvomium .. 

Lead 

Mercury 

Selenium 

Silver. 


Maxtmum 

concerv 

tration 


Endrin  (1Z3.4.10.10-hexach- 
kxo-1.7  -expoxy-1,4,4a,5. 
6,7,8,9a-octahydro-1,  4- 
erKk),  efido-S,8-dimetharx> 
naphthalerw) 


0.05 

1.0 

0.01 

0.05 

0.05 

0.002 

0.01 

0.05 


0.0002 


Constituent  or  property 


Lindane  (1.2.3,4,5.6-hexachlor- 
ocyciohexar«e,  gamma 
isomer) ~ 

Methoxychter  (1.1.1-Trichtoro- 
2.2-bis  (p-methoxyphenylettv 
ane) 

Toxaphene  (Ck>HmC1«,  Teichni- 
cal  chlorinated  camphene, 
67-69  percent  (Morine) 

2,4-D  (2.4-Dtchlorophenoxya- 
cetic  add)  — — 

t4,5-TP  SHvex  (2,4,5-Trichtoro- 

phenoxypropionic  add) 

Picocuries  per  liter 

Combined  radium-226  and 
radium  -228 

Gross  alpha— partkde  activity 
(excluding  radon  and  urani- 
um wtwn  producing  uranium 
byproduct  material  or  radon 
and  thorium  when  producing 
thorium  byproduct  material)... 


Maximum 

cor)cerv 

Iration 


0.004 

0.1 

0.005 

0.1 

ODI 
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5I>— If  the  ground-water  protection 
standards  established  under  paragraph  SB(1) 
of  this  criterion  are  exceeded  at  a  licensed 
site,  a  corrective  action  program  must  be  put 
into  operation  as  soon  as  is  practicable,  and 
in  no  event  later  than  eighteen  (18)  months 
after  the  Commission  finids  that  the  standards 
have  been  exceeded.  The  licensee  shall 
submit  the  proposed  corrective  action 
program  and  supporting  rationale  for 
Commission  approval  prior  to  putting  the 
program  into  operation,  unless  otherwise 
directed  by  the  Commission.  The  objective  of 
the  program  is  to  return  hazardous 
constituent  concentration  levels  in  ground 
water  to  the  concentration  limits  set  as 
standards.  The  licensee's  proposed  program 
must  address  removing  the  hazardous 
constituents  that  have  entered  the  ground 
water  at  the  point  of  compliance  or  treating 
them  in  place.  The  program  must  also 
address  removing  or  treating  in  place  any 
hazardous  constituents  that  exceed 
concentration  limits  in  ground  water  between 
the  point  of  compliance  and  the 
downgradient  fadUty  property  boundary.  The 
licensee  shall  continue  corrective  action 
measures  to  the  extent  necessary  to  achieve 
and  maintain  compliance  with  the  ground- 
water protection  standard.  The  Commission 
will  determine  when  the  licensee  may 
terminate  corrective  action  measures  based 
on  data  from  the  ground-water  monitoring 
program  and  other  Information  that  provide 
reasonable  assurance  that  the  ground-water 
protection  standard  «vill  not  be  exceeded. 

5E — In  developing  and  conducting  ground- 
water protection  programs,  applicants  and 
licensees  shall  also  consider  the  following: 

(1)  Installation  of  bottom  liners  (Where 
synthetic  liners  are  used,  a  leakage  detection 
system  must  be  installed  immediately  below 
the  liner  to  ensure  major  failures  are  detected 


if  they  ocaa.  This  ia  in  addition  to  the 
ground.water  moatloring  program  conducted 
«■  provided  is  Critehon  7.  Wbere  clay  bners 
are  proposed  or  relatively  Ihin,  in-situ  day 
soils  are  te  be  relied  upon  lot  seepage 
control  teals  must  be  conducted  with 
representative  tailings  solutions  and  day 
materials  to  confirm  that  no  significant 
deterioration  of  permeability  or  sUhility 
properties  will  occur  with  continuous 
exposure  of  clay  to  tailings  solutions.  Tests 
must  be  nm  for  a  sufficient  period  of  time  to 
reveal  any  effects  if  they  are  going  to  occur 
(in  some  cases  deterioration  has  been 
observed  to  occur  rather  rapidly  after  about 
nine  months  of  exposure)). 

(2)  MiD  process  designs  whidi  provide  the 
maximum  practicable  recycle  of  solutions 
and  conservation  of  water  to  reduce  the  net 
inpat  <rf  UquM  to  Ihe  taiKngs  impoundment. 

(3)  Dewatering  of  tailings  by  process 
devices  and/or  in-ritu  drainage  systems  (At 
new  sitaa.  taStags  must  be  dewatered  by  a 
(irainage  •jTstem  intaHed  at  Ote  bottom  of  ^ 
impomdasMt  to  lower  the  phreatic  aurface 
and  reduce  the  driving  head  of  seepage, 
unless  tests  show  taibigs  are  not  atnenabie 
to  such  a  system.  WIhm  in-situ  dewalering  is 
to  be  oandHcled.  the  impoundment  bottom 
nnist  ^  graded  to  assure  that  liw  drains  are 
at  a  low  point  The  drains  must  be  protected 
by  suitable  filter  materials  to  assure  that 
drains  remaio  free  running.  The  drainage 
system  must  also  be  adequately  sized  to 
assure  good  dmaage). 

(4)  Neutralization  to  promote 
imaafthrtiratioa  sf  JiazBrdous  coastituents. 

5F— Where  ^OMSid-water  bnpacts  are 
occurring  at  aa  exiatiag  site  due  to  seepage, 
action  must  be  taken  to  alleviate  concktiona 
that  lead  to  excessive  seepage  impacts  and 
restore  ground-water  quality.  The  specific 
seepage  control  and  ground-water  protectiaa 
method,  or  combination  of  methods,  to  be 
used  must  be  worked  out  oa  a  sKe-spedfic 
basis.  Technical  apedfications  must  be 
prepared  to  control  installation  of  seepage 
control  systems.  A  quality  assurance,  testing, 
and  inspection  program,  which  includes 
supervision  by  a  qualified  engineer  or 
scientist  must  be  established  to  assure  the 
specifications  are  met. 

5G — ^In  support  of  a  tailings  disposal 
system  proposal,  the  applicant/operator  shall 
supply  information  concerning  the  following: 

(1)  The  chemical  and  radioactive 
characteristics  of  the  waste  solutions. 

(2)  The  characteristics  of  the  underlying 
soil  and  geologic  formations  particnlariy  as 
they  will  control  transport  of  contaminants 
and  solutions.  This  faidndes  detailed 
information  concemuig  extent,  thickness, 
uniformity,  shape,  and  orientation  of 
underlying  strata.  Hydraohc  gradients  and 
conductivities  of  (heTwious  formations  most 
be  determined.  This  information  must  be 
gathered  bom  borings  and  field  survey 
methods  taken  svWrin  ^  proposed 
impouadBtent  area  and  in  surrotinding  areas 
where  contaminants  might  migrate  to  grotad 
water.  The  infonnaUon  gathered  on  bo<«faole« 
must  indude  both  geoiogic  and  geof^ysical 
logs  ia  aaffidaot  Bufaer  and  degree  of 
sophistication  te  aUow  determiaing 
significant  diacoalinilses,  fractares,  and 
channeled  depoaila  of  high  hydraulic 


conductivity.  If  field  survey  methods  are 
used,  they  should  be  in  addition  to  and 
calibrated  with  borehole  logging.  Hydrologic 
parameters  such  as  permeability  may  not  be 
determined  en  the  basis  of  laboratory 
analysis  of  samples  alone;  a  sufficient 
amount  of  field  testing  (e.g..  pump  tests)  must 
be  oonduoted  to  assure  actual  field  properties 
are  adequately  understood.  Testing  must  be 
conducted  to  allow  estnnating  chemi-sorption 
attenuation  properties  of  underlying  soil  and 
rock. 

(3)  Location,  extent  quahty,  capacity  and 
current  uses  of  any  .ground  water  at  and  near 
Aesite. 

5H — Steps  must  be  taken  during  stockpiling 
of  ore  to  minimize  penetration  of 
radionudides  into  underlying  soilr,  suitable 
methods  include  lining  and/or  compaction  of 
ore  storage  areas. 

4.  Criterion  6  is  amended  by  adding 
the  following  new  paragraph  at  the  end 
of  CriterioB  6: 

Criterion  6—*  *  * 

The  licensee  shall  also  address  the 
nonradiological  hazards  associated  with  the 
wastes  in  planning  and  implementing  closure. 
The  licensee  shall  ensure  that  disposal  areas 
are  closed  in  a  manner  that  minimizes  the 
need  for  furflier  mahitenance.  To  the  extent 
necessary  to  prevent  threats  to  human  health 
and  the  enviiuinnent  the  licensee  shall 
control  minimize,  or  eliminate  post-closure 
escape  of  nonradiological  hazardous 
constituents,  leachate.  contaminated 
rainwater,  or  waste  decomposition  products 
to  the  gromd  or  surface  waters  or  to  the 
atmosphere. 

5.  Criterion  7  is  amended  by  adding 
the  following  new  paragraph  at  the  end 
ofCriterni?: 


Criterion  T—*  •  • 

7A— The  licensee  s*»all  establish  a 
detection  monitoring  program  needed  for  the 
Commission  to  set  tiie  site-sped  fie  ground- 
water protection  standards  in  paragraph 
6B(1)  of  this  appendix.  For  all  monitoring 
under  this  par^raph  the  licensee  or 
applicant  will  propose  for  Commission  . 
approval  as  Koenae  conditions  which 
conitihients  are  to  be  monitored  on  a  site 
spedfic  basis.  A  detection  njonitoring 
program  has  two  porposes.The  initial  purpose 
of  the  pragram  te  te  detect  leakage  of 
hazardous  constituents  from  the  disposal 
area  so  that  the  need  to  set  ground-water 
protection  standards  is  monitored.  If  leakage 
is  detected,  the  second  purpose  of  the 
program  is  to  generate  data  and  mformation 
needed  for '&e  Commission  to  estabiirii  the 
standards  under  Criterion  5B.  The  data  and 
information  must  provide  a  suffident  basis  to 
identify  those  hazardous  constituents  which 
re^atra  osaoentration  limit  standards  and  to 
enable  the  CenmisstoH  to  set  the  Kmiu  for 
those  constitueiAs  md  the  compliance  period. 
They  may  also  need  to  provide  the  twsis  for 
adjustments  to  4he  point  of  compliance.  For 
licenses  in  effect  September  30. 1963,  the 
detadtuB  asenltoiiiig  programs  must  have 
been  «■  'piaoe  by  October  l.  1M4.  For  licenses 
issued  after  September  90. 1983,  the  detection 
monitoring  Frograms  fnost  be  in  place  when 
specified  by  the  Commission  in  orders  or 


license  conditions.  Once  ground-water 
protection  standards  have  been  established 
pursuant  to  paragraph  5B(1),  the  licensee 
shall  establish  and  implement  a  compliance 
monitoring  program.  The  purpose  of  the 
compliance  monitoring  program  is  to 
determine  that  the  hazardous  constituent 
concentrations  in  ground  water  continue  to 
comply  with  the  standards  set  by  the 
Commission.  In  conjunction  with  a  corrective 
action  program,  the  licensee  shall  establish 
and  implement  a  corrective  action  monitoring 
program.  The  purpose  of  the  corrective  action 
monitoring  program  is  to  demonstrate  the 
effectiveness  of  the  corrective  actioas.  Any 
monitoring  program  required  by  tg  his 
paragraph  may  be  based  aa  existing 
monitoring  programs  to  the  extent  the 
existing  programs  can  aaeet  the  stated 
objective  for  the  program. 

6.  Add  the  following  new  heading  and 
a  new  Criterion  13  at  the  end  of 
Appendix  A  to  read  as  follows: 


V.  Hazardous  Constituents 

Criterion  13 — Secondary  ground-water 
protection  standards  required  by  Criterion  5 
of  this  appendix  are  concentration  limits  for 
indirtdual  hazardous  constituents.  The 
following  list  of  constituents  identifies  the 
constituents  for  which  standards  must  be  set 
and  comphed  wifli  if  the  specific  constituent 
is  reasonably  expected  to  be  in  or  derived 
from  the  byproduct  material  and  has  been 
detected  in  ground  water.  For  purposes  of 
this  Appendix,  the  property  of  gross  alpha 
activity  will  be  treated  as  if  it  is  a  hazardous 
constituent.  Thus,  when  setting  standaitls 
under  paragraph  5B[5)  of  Criterion  5,  the 
Commission  will  also  set  a  limit  for  gross 
alpha  activity.  The  Commission  does  not 
consider  the  following  list  imposed  by  40  CFR 
Part  192  to  be  exhaustive  and  may  determine 
other  constituents  to  be  hazardous  on  a  case- 
by-case  basis,  independent  of  those  spedfied 
by  the  U.S.  Environmental  Protection  Agency 
in  Part  192. 

Hazardous  CooslitHents 

Acetonitrile  (Ethanenitrile) 

Acetophenone  (Efhanone,  1-phenyl) 

3-talpha-AcetonyIbenzyl)-4-hydroxycoumarin 
and  salts  (Warfarin) 

2-Acetylaminonuorene  (Acetamide.  N-(9H- 
fluoren-2-yl)-J 

Acetyl  chloride  (Ethanoyl  chloride) 

l-Acetyl-2-thioufea  (Acetamide.  N- 
(aminothioxomethyl)-} 

Acrolein  (2-Prapeoal) 

Acrylamide  (24>ropenamide) 

Acrylonifrile  (2-Propenenitrile) 

Anatoxins 

Aldrin  (l,2J.4.U).10-Hexachlon>- 
l,4,4a.S.8Ja4b-hexahydro-endo.  exo- 
1,4:5,8-Dimethaaonaphthaleoe} 

Allyl  alcohol  (2-Propen-l-ol] 

Aluminum  phosphide 

4-AminobiphenyI  (JLI -Bipheny]]-4-amlneJ 

6-Amino-l,laAa8a,8b-hexahydro-«- 
(hydroxymethyl)-8a-methoxy-5-methyl- 
carbamafeazirino[2',3':3.4jpyrToio(l,2- 
a]indoie-«,7-dione,  (ester)  (Mitomycin  C) 
(Ai5rino(r3^3.4)pyrrolo(1.2-a)indole-4,7- 
dione,  8-amino-8-(((amino- 
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cabonyl)oxy)inethyl^l,la.2,&8a.8b-hexa- 
hydithSa  melhoxy-S-methy-) 
5-( Aminomethyl>-3-i80xatolol  (3(2H)- 
Isoxazolone.  5-{aininoinethyl)-)4*  . 
Aminopyridine  (4-Pyridinamine) 
Amitrole  (lH-1.2.4-Triazol-3-amine) 
Aniline  (Benzenamine) 
Antimony  and  compounds,  N.O.S.' 
Aramite  (Sulfurous  acid.  2-chloroethyl-,  2-14- 
(l.l-dimelhylethyl)phenoxy)-l-melhylelhyl 
ester) 
Arsenic  and  compounds,  N.O.S.* 
Arsenic  acid  (Orthoarsenic  acid) 
Arsenic  pentoxide  (Arsenic  (V)  oxide) 
Arsenic  trioxide  (Arsenic  (III)  oxide) 
Auramin*  (Benzenamine,  4.4'- 
carboniinidoylbi8[NJ^-Dimethyl-. 
monohydrochloride) 
Azaserine  (L-Serine.  diazoacetate  (ester)) 
Barium  and  compounds,  N.O.S.* 
Barium  cyanide 

Benz(clacridine  (3.4-Benzacridine) 
Benzjajanthracene  (1,2-Benzanthracene 
Benzene  (Cyclohexafriene) 
Benzenearsonic  acid  (Arsenic  acid,  phenyl-) 
Benzene,  dichloromethyl-  (Benzal  chlor^e) 
Benzenethiol  (Thiophenol) 
Benzidine  (11,1 -Biphenyll-4,4'diamine) 
Benzo[b]nuoranthene  (2,3- 

Benzofluoranthene) 
Benzoljjfluoranthene  (7,8-Benzonuoranthene) 
Benzo(a]pyrene  (3,4-Benzopyrene) 
p-Benw)quinone(l,4-Cyclohexadienedione) 
Benzotrirhloride  (Benzene,  trichloromelhyl) 
Benzyl  chloride  (Benzene,  (chloromethyl)-) 
Beryllium  and  compounds,  N.O.S.' 
Bi3{2-chloro€thoxy)methane  (Ethane,  1.1'- 

|methylenebis(oxy))bi8l2-chloro-l)     I 
BJs(2-chloToethyl)  ether  (Ethane,  1.1'-    | 

oxybis|2-chloro-l) 
N.N-Bis(2-chloroethylV2-naphthylamine 
(Chlomaphazine)  j 

Bis(2-chloroisopropyl]  ether  (Propane,  ^2*- 

oxybi8(2-chloro-]) 
Bis(chloromethyl)  ether  (Methane, 

oxybislchloro-]) 
Bis(2-ethylhexyl)  phthalate  (1.2- 
Benzenedicarboxylic  acid.  bis(2- 
ethylhexyl)  ester) 
Bromoacetone  (2-Propanone,  1-bromo-) 
Bromomethane  (Methyl  bromide)  ; 
4-Bromophenyl  phenyl  ether  (BenzeneJ  1- 

bromo-4-phenoxy-) 
Brucine  (Strychnidin-10-one.  2,3-dimethoxy-) 
2-Butanone  peroxide  (Methyl  ethyl  ketone, 

peroxide) 
Butyl  benzyl  phthalate  (1,2- 
Benzenedicarboxylic  acid,  butyl 
phenylmethyl  ester) 
2-<iec-Butyl-4,6-dinitrophenol  (DNBP)  (Phenol. 

2,4-dinitro-6-(l-methylpropyl)-) 
Cadmium  and  compounds,  N.O.S.' 
Calcium  chromate  (Chromic  acid,  calcium 

salt) 
Calcium  cyanide 

Carbon  disulfide  (Carbon  bisulfide) 
■Carbon  oxyfluoride  (Carbonyl  fluoride) 
Chloral  (Acelaldehyde,  trichloro-) 
Chlorambucil  (Butanoic  acid,  4-[bis(2- 

chloroethyl)amino)benzene-) 
Chlordane  (alpha  and  gamma  isomers)  (4.7- 
Methanoindan.  1,2.4,5,6,7  A8-octachloro- 


*  The  abtweviation  N.O.S.  (not  other*  is* 
tfieciried)  (ignirm  Ihoae  member*  of  the  generul 
cidM  not  ipecincally  listed  by  name  in  this  list. 


3.4,7,7a-tetrahydro-)  (alpha  and  gamma 
isomers) 
Chlorinated  benzenes,  N.O.S.'  - 
Chlorinated  ethane.  N.O.S.* 
Chlorinated  fluorocarbons,  N.O.S.* 
Chlorinated  naphthalene.  N.O.S.* 
Chlorinated  phenol.  N.O.S.* 
Chloroacetaldehyde  (Acetaldehyde,  chloro-) 
Chloroalkyl  ethers,  N.O.S.» 
p-Chloroaniline  (Benzenamine,  4-chloro-) 
Chlorobenzene  (Benzene,  chloro-) 
Chlorobenzilate  (Benzeneacetic  acid,  4- 
chloro-alpha-{4-chlorophenyl)-alpha- 
hydroxy-.ethyl  ester) 
p-Chloro-m-cresol  (Phenol,  4-chloro-3-methyl) 
l-Chloro-2.3-epoxypropane  (Oxirane,  2- 

(chloromethyl)-) 
2-Chloroethyl  vinyl  ether  (Ethene,  (2- 

chloroethoxy)-) 
Chloroform  (Methane,  trichloro-) 
Chloromethane  (Methyl  chloride) 
Chloromethyl  methyl  ether  (Methane, 

chloromethoxy) 
2-Chloronaphthalene  (Naphthalene, 

betachloro-) 
2-Chlorophenol  (Phenol,  o-chloro-) 
l-{o-Chlorophenyl)thiourea  (Thiourea,  (2- 

chlorophenyl)-) 
3-Chloropropionitrile  (Propanenitrile,  3- 

chloro-) 
Chromium  and  compounds,  N.O.S.* 
Chrysene  (1,2-Benzphenanthrene) 
Citrus  red  No.  2  (2-Naphthol,  l-t(23- 

dimethoxyphenyl)azol-) 
Coal  tars 
Copper  cyanide 
Creosote  (Creosote,  wood) 
Cresols  (Cresylic  acid)  (Phenol  methyl-) 
Crotonaldehyde  (2-Butenal) 
Cyanides  (soluble  salts  and  complexes), 

N.O.S.* 
Cyanogen  (Ethanedinitrile) 
Cyanogen  bromide  (Bromine  cyanide) 
Cyanogen  chloride  (Chlorine  cyanide) 
Cycasin  (beta-D-Glucopyranoside.  (methyl- 

ONN-azoxy)methyl-) 
2-Cyclohexyl-4,6-dinitrophenol  (Phenol,  2- 

cyclohexyl-4,ft-dinitro-) 
Cyclophosphamide  (2H-1,3,2,- 
Oxazaphosphorine,  (bi8(2-chloroethyl) 
amino  J-tetrahydro-,2-oxide) 
Daunomycin  (5,12-Naphthacenedione,  (8S- 
ci8)-8-acetyl-10-((3-amino-2,3,6-trideoxy)- 
alpha-L-lyxo-hexopyranosyl)oxyl-7,8,9,10- 
tetrahydro-6,8,ll-trihydroxy-l-methoxy-) 
DDD  (Dichlorodiphenyldichloroethane) 
(Ethane,  l,l-dichloro-2.2-bi8(p- 
chlorophenyl)-) 
DDE  (Ethylene,  l,l-dichloro-2.2-bi8(4- 

chlorophenyl)-) 
DDT  (Dichlorodiphenyltrichloroethane) 
(Ethane,  l,l,l-trichloro-2,2-bis  (p- 
chlorophenyl)-) 
Diallate  (S-(2,3-dichloroallyl) 
diisopropylthiocarbamate) 
Dibenz[a.hlacridine(1.2.5.6-Dibenzacridine) 
Dibenz|a,j)acridine(1.2,7,8-Dibenzacridine) 
Dibenz[a,hlanthracene  (1.2,5,6- 

Dibenzanthracene) 
/H-Dibenzolcgjcarbazole  {3,4A6- 

Dibenzcarbazole) 
Dibenzo(a,e)pyrene(l,2,4.5-Dibenzp>Tene) 
Dibenzola,h  jpyrene  (1 ,2,5,6-Dibenzpyrene) 
DibenzoIa.i|pyrene(1.2,7,8-Diben2pyrene) 
1.2-Dibromo-3-chloropropane  (Propane,  IJZ- 
dibromo-3-chloro-) 


1.2-Dibromoethane  ^Ethylene  dibromide) 
Dibromomethane  (Methylene  broniide) 
Din-butyl  phthalate  (l,2-Benzen?dicarboxylic 

acid,  dibutyl  ester) 
o-Dichlorobenzene  (Benzene,  1,2-dichloro-) 
m-Dichlorobenzene  (Benzene,  1,3-dichloro-) 
p-Dichlorobenzene  (Benzene,  1.4-dichlor-) 
Dichlorobenzene,  N.O.S.'  (Benzene,  dichloro- 

,  N.O.S.') 
3.3'-Dichlorobenzidinc(Il.l'-Biphenyl]-4,4'- 

diamine,  3.3'-dichloro-) 
l,4-Dichloro-2-butene  (2-Butene.  1,4-dichloro-) 
Dichlorodifluoromethane  (Methane, 

dichlorodifluoro-) 
1,1-Dichloroethane  (Ethylidene  dichloride) 
1,2-Dichloroe thane  (Ethylene  dichloride) 
trans-l,2-Dichloroethene  (1,2- 

Dichloroethylene) 
Dichloroethylene,  N.O.S.'  (Ethene,  dichloro-. 

N.O.S.*) 
1,1-Dichloroethylene  (Ethene,  1,1-dichloro-) 
Dichloromethane  (Methylene  chloride) 
2,4-Dichlorophenol  (Phenol,  2,4-dichloro-) 
2.6-Dichlorophenol  (Phenol,  2,6-dichloro-) 
2,4-Dichlorophenoxyacetic  acid  (2,4-D),  salts 
and  esters  (Acetic  acid,  2,4- 
dichlorophenoxy-,  salts  and  esters) 
Dichlorophenylarsine  (Phenyl  dichloroarsine) 
Dichloropropane,  N.O.S.'  (Propane,  dichlorO'.- 

N.O.S.') 
1.2-Dichloropropane  (Propylene  dichloride) 
Dichloropropanol,  N.O.S.'  (Propanol. 

dichloro-,  N.O.S.') 
Dichloropropene.  N.O.S.'  (Propenc,  dichloro-. 

N.O.S.*) 
1.3-Dichloropropene  (1-Propene.  1,3-dichloro-) 
Dieldin(l,2,3,4,10.10-hexachloro-6,7-epoxy- 
l,4,4a.5,6,7,8,8a-octa-hydro-endo,  exo- 
l,4:5,8-Dimethanonaphthalene) 
l,2:3,4-Diepoxybutane(Z.2'-Bioxirane) 
Diethylarsine  (Arsine,  diethyl-) 
N.N-Diethylhydrazine  (Hydrazine.  1.2- 

diethyl) 
O.O-Diethyl  S-methyl  ester  of 
phosphorodithioic  acid  (Phosphorodithioic 
acid,  O.O-diethyl  S-methyl  ester) 
0,0-Diethylphosphoric  acid,  O-p-nitrophenyl 
ester  (Phosphoric  acid,  diethyl  p- 
nitrophenyl  ester) 
Diethyl  phthalate  (1,2-Benzenedicarboxyhc 

acid,  diethyl  ester) 
O.O-Diethyl  O-2-pyrazinyl  phosphorothioate 
(Phosphorothioic  acid,  0,0-diethyI  O- 
pyrazinyl  ester) 
Diethylstilbesterdl  (4,4'- 
Stilbenediol,alpha,alpha-diethyl, 
bis(dihydrogen  phosphate,  (E)-) 
Dihydrosafrole  (Benzene,  1.2- 
methyIenedioxy-4-propyl-) 
3,4-Dihydroxy-alpha-(methylamino)methyl 
benzyl  alcohol  (1,2-Benzenediol,  4-[l- 
hydroxy-2-(raethylamino)ethylJ-) 
Dilsopropylfluorophosphate  (DFP) 
(Phosphorofluoridic  acid,  bis(l- 
methylethyl)  ester) 
Dimethoate  (Phosphorodithioic  acid,  0,0- 
dimethylS-[2-(methylamino)-2-oxoethylJ 

ester) 

3.3'-Dimethoxybenzidine  ([l.l'-Biphenyl]-  4,4'- 
diamine,  3-3'-dimethoxy-) 

p-Dimethylaminoazobenzene  (Benzenamine, 
N.N-dimethyl-4-(phenylazo)-) 

7,12-Dimethylbenz[aJanthracene  (1,2- 
Benzanthracene,  7,12-dimethyl-) 
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3.3'-Dimethylbenridine((l.l'-Biphenyll-4.4'. 

diamine,  3,3'-dimethyl-) 
DimethylcarbamoyI  chloride  (Carbamoyl 

chloride,  dimethyl-) 

1,1-Dimethylhydrazine  (Hydrazine.  1,1- 
dimethyl-) 

1,2-Dimethylhydrazine  (Hydrazine,  1.2- 
dimelhyl-) 

3,3-Dimethyl-l-{methylthio)-2-butanone,  O- 
I(methylamino)  carbonylj  oxime 
(Thiofanox) 

alpha,alpha-Dimethylphenethylamine 
(Ethanamine.  l,l-dimethyl-2-phenyl-) 

2,4-Dimethylphenol  (Phenol,  2,4-dimethyl-) 

Dimethyl  phthalate  (l,2-Ben2enedicarboxylic 
acid,  dimethyl  ester) 

Dimethyl  sulfate  (Sulfuric  acid,  dimethyl 
ester) 

Dinitrobenzene,  N.O.S.*  (Benzene,  dinitro-. 

N.O.S.') 
4,6-Dinitro-o-cresol  and  salts  (Phenol,  2.4- 

dinitro-e-methyl-.  and  salts) 
2.4-Dini(rophenol  (Phenol  2,4-dinitro-) 
2,4-Dinitrotoluene  (Benzene,  1-methyl-2,4- 

dinitro-) 

2,6-Dinitrotoluene  (Benzene,  l-methyl-2.6- 
dinitro-) 

Di-n-octyl  phthalate  (1.2-BenzenedicarboxyIic 

acid,  dioctyl  ester) 
1,4-Dioxane  (1,4-Diethylene  oxide) 
Diphenylamine  (Benzenamine,  N-phenyl-) 
1.2-Diphenylhydrazine  (Hydrazine.  1,2- 

diphenyl-) 

Di-n-propytnitrosamine  (N-Nitroso-di-n- 

propylamine) 
Disulfoton  (O.O-diethyl  S-(2-(ethylthio)ethylJ 

phosphorodithioate) 
2.4-Dithiobiuret  (Thioimidodicarbonic 

diamide) 

Endosulfan  (5-Norbomene.  2,3-dimethanol 

1.4,S.e,7,7-hexachlofo-.  cyclic  sulfite) 
Endrin  and  metabolites  (1.2.3.4,10,10- 

hexachloro-8.7-epoxy-1.4.4a,S.6.7,8,8a- 

octahydro-endo.eiido-l,4:S,8- 

dimethanonaphtfaalene.  and  metabolites) 
Ethyl  carbamate  (Urethan)  (Carbamic  acid. 

ethyl  ester) 
Ethyl  cyanide  (propanenitrile) 
Ethylenebisdithiocarbamic  add.  sAlts  and 

esters  (1,2-Ethanediyl-biscarbamodithioic 

acid,  salts  and  esters) 
Ethyleneimine  (Aziridine) 
Ethylene  oxide  (Oxirane) 
Ethylenethiourea  (2-Imidazolidinethione) 
Ethyl  methacrylate  (2-Propenoic  acid.  2- 

methyl-.  ethyl  ester) 
Ethyl  methanesulfonate  (Methanesulfonic 

acid,  ethyl  ester) 
Fluoranthene  (Benzo[J.k|fluorene) 
Fluorine 

2-FluDroacetamide  (Acetamide,  2-fluoro-) 
Fluoroacetic  acid,  sodium  salt  (Acetic  acid. 

fluoro-.  sodium  salt) 
Formaldehyde  (Methylene  oxide) 
Formic  acid  (Methanoic  acid) 
Glycidylaldehyde  (l-Propanol-2.3-epoxy) 
Halomethane,  N.O.S.* 
Hepfachlor  (4.7-Methano-lH-indene. 

1.4,5.6,7  AS-heptachloro-3a,4,7,7a- 

tetrahydro-) 
Heptachlor  epoxide  (alpha,  beta,  and  gamma 

isomers)  (4,7-Methano-lH-indene, 

l,4,5.6.7,ef.8-heptachloro-2,3-epoxy-3a,4,7,7- 

tetrahydro-.  alpha,  beta,  and  gamma 

isomers) 
Hexachlorobenzene  (Benzene,  hexachloro-) 


Hexachlorobutadiene(l,3-Butadiene. 

l,lZ3.4,4-hexachlort>-) 
Hexachlorocydohexane  (all  isomers) 

(Lindane  and  isomers) 
Hexachlorocyclopentadiene  (1,3- 

Cyclopentadiene,l,2J,4.5.5-hexachlQro-) 
Hexachloroethane  (Ethane.  1.1,1^2,2- 

hexachloro-) 

1.2.3.4.10,10-Hexachloro-l,4.4a,5,8.8a- 

hexahydro-l,4:5.8-endo,endo- 

dimethanonaphthalene(Hexachlorohexa- 

hydro-endo.endo-dimethanonaphthalene) 
Hexachlorophene(2,2'-Methylenebi8(3,4,6- 

trichlorophenol) 

Hexachloropropene  (1-Propene,  1,1,2,3,3,3- 

hexachloro-) 
Hexaethyl  tetraphosphate  (Tetraphosphoric 

acid,  hexaethyl  ester) 
Hydrazine  piamine) 
Hydrocyanic  add  (Hydrogen  cyanide) 
Hydrofluoric  add  (Hydrogen  fluoride) 
Hydrogen  sulfide  (Sulfur  hydride) 
Hydroxydlmethylarsine  oxide  (Cacodylic 

add) 
Indeno  (l,2.3-cd)pyrene  (1,10-(1.2- 

phenylene)pyreiie) 
lodomethane  (Methyl  iodide) 
Iron  dextran  (Ferric  dextran) 
Isocyanic  add.  methyl  ester  (Methyl 

isocyanate) 
Isobutyl  alcohol  (1-Propanol  2-methyl-) 
Isosafrole  (Benzene.  1.2-inethylenedioxy-4- 

allyl-)  ' 

Kepone  (DecachloroocUhydro-1.3,4-Methano- 

2H-cyclobuta(cd]pentalen-2-one) 
Lasiocarpine  (2-Butenoic  acid.  2-methyl>,  7- 

((2.3-dihydroxy-2-{l-methoxyethyl)-3- 

metfayl-l-oxobutoxy)methyl]-2.3,S,7a- 

tetrahydro-lH-pyiTolizin-1-yl  ester) 
Lead  and  compounds.  N.OA» 
Lead  acetate  (Acetic  acid,  lead  salt) 
Lead  phosphate  (Phosphoric  acid,  lead  salt) 
Lead  subacetate  (Lead.  bi8(acetato- 

O)tetrahydroxytri-) 
Maleic  anhydride  (2.S-Purandione) 
Maleic  hydrazide  (1.2-Dihydro-3,6- 

pyridazinedione) 
Malononitrile  (Propanedinitrile) 
Melphalan  (Alanine.  3-[p-bis(2- 

chloroethyl)amino]phenyl-,L-) 
Mercury  fulminate  (Fulminic  add.  merctirv 

salt)  ' 

Mercury  and  compounds.  N.03.* 
Methacrylonitrile  (2-Propenenitrile, 
2-methyl-) 

Methanethiol  (Thiomethanol) 
Methapyrilene  (Pyridine.  2-[(2- 

dimethylamino)ethyl]-2-thenylamino-) 
Metholmyl  (Acetimidic  add.  N- 

[(methylcarbamoyl)oxy)thlo-,  methyl  ester) 
Methoxychlor  (Ethane,  l.l.l-trichloro-2,2'- 

bi8(p-methoxyphenyl)-) 
2-Methylaziridine  (1.2-Propjdenimine) 
3-Methylcholanthrene  (Benz(jjaceanthrylene, 

1.2-dihydro-3-methyl-) 
Methyl  chlorocarbonate  (Carbonochloridic 

acid,  methyl  ester) 
4.4'-Methyienebis(2-chloroaniline) 

(Benzenamine.  4,4'-methylenebis-  (2-chloro- 

Methyl  ethyl  ketone  (MEK)  (2-Butanone) 
Methyl  hydrazine  (Hydrazine,  methyl-) 
2-Methyllactonitrile  (Propanenitrile,  2- 

hydroxy-2-methyl-) 
Methyl  methacrylate  (2-Propenoic  acid.  2- 

methyl-,  methyl  ester) 


Methyl  methanesulfonate  (Methanesulfonic 
acid,  methyl  ester) 

2-Methyl-2-(methylthio)propionaldehyde-o- 
(methylcarbonyl)  oxime  (Propanal,  2- 
methyl-2-(methylthio)-.  0- 
((methylamino)carbonyl]oxime) 

N-Methyl-N'-nitro-N-nitrosoguanidine 
(Guanidine,  N-nitroso-N-methyl-N'-  nitro-) 

Methyl  parathion  (CO^limethyl  0^4- 
nitrophenyl)  phosphorothioate) 

Methylthiouracil  (4-IH-Pyrimidinone,  2.3- 
dihydro-6-methyl-2-thioxo-) 

Molybdenum  and  compounds,  N.O.S.' 

Mustard  gas  (Sulfide.  bis(2-chloroethyl)-) 

Naphthalene 

1.4-Naphthoquinone(l,4-Naphthalenedione) 
l-Naphthylamine(alpha-Naphthylamine) 
2-Naphthylamine  (beU-Naphthylamine) 
l-Naphthyl-2-thiourea  (Thiourea,  1- 

naphthalenyl-) 
Nickel  and  compounds,  N.O.S.' 
Nickel  carbonyl  (Nickel  tetracarbonyl) 
Nickel  cyanide  (Nickel  (11)  cyanide) 
Nicotine  and  salu  (Pyridine,  (S)-3-{l-methyl- 

2-pyrrolidinyl)-,  and  salts) 
Nitric  oxide  (Nitrogen  (II)  oxide) 
p-Nitroaniline  (Benzenamine,  4-nitro-) 
Nitrobenzine  (Benzene,  nitro-) 
Nitrogen  dioxide  (Nitrogen  (IV)  oxide) 
Nitrogen  mustard  and  hydrochloride  salt 

(Ethanamine,  2-dilon>-,  N-(2-chloroethyl)- 

N-methyl-,  and  hydrodiloride  salt) 
Nitrogen  mustard  N-Oxide  and  hydrochloride 

salt  (Ethanamine.  2-chloro-,  N-(2- 

chloroethyl)-N-methyl-.  and  hydrochloride 

salt) 
Nitroglycerine  (1.23-Propanetriol  trinitrate) 
4-Nitrophenol  (Phenol  4-nitro-) 
4-Nitroquinoline-l-oxide  (Quinoline.  4-nitro-l- 

oxide-) 
Nitrosamine,  N.O.S.* 
N-Nitrosodi-n-butylamine  (1-Butanamine.  N- 

butyl-N-nitroso-) 
N-Nitrosodiethanolamine  (Ethanol,  2.2'- 

(nitrosoimino)bis-) 
N-Nitrosodiethylamine  (Ethanamine,  N-ethyl- 

N-nitroso-) 
N-Nitrosodimethylamine 

(Dimethylnitrosamine) 
N-Nitroso-N-ethylurea  (Carbamide.  N-ethyl- 

N-nitroso-) 
N-Nitrosomethylethylamine  (Ethanamine.  N- 

methyl-N-nitroso-) 
N-Nitroso-N-methylurea  (Carbamide,  N- 

methyl-N-nitroso-) 
N-Nitroso-N-methylurethane  (Carbamic  acid. 

methykiitroso-,  ethyl  ester) 
N-Nitrosomethylvinylamine  (Ethenamine,  N- 

methyl-N-nitroso-) 
N-Nitrosomorpholine  (Morpholine, 
N-nitroso-) 

N-Nitrosonomicotine  (Nomicotine, 
N-nitroso-) 

N-Nitrosopiperidine  (Pyridine,  hexahydro-,  N- 

nitroso-) 
Nitrosopyrrolidine  (Pyrrole,  tetrahydro-,  N- 

nitroso-) 
N-Nitrososarcosine  (Sarcosine,  N-nitroso-) 
5-Nitro-o-toluidine  (Benzenamine,  2-methyl-5- 

nitro-) 
Octamethyipyrophosphoramide 

(Diphosphoramide.  octamethyl-) 
Osmium  letroxide  (Osmium  (VIII)  oxide) 

7-Oxabicyclo|2.2.1)heptane-2.3-dicarboxylic 
acid  (Endothal) 


43568 


Federal  Bagister  /  V^L  Sa.  No.  2ia  /  Friday.  Nawemfagr  13.  «ar  /  Rales  aad  Bago^atkiM 


Paraldehyde  ll.3.S-Trioxi»Qe.  2.4A-lrunetliS[l-)- 
Purathion  (Phosphorolhioic  acid.  O.Q-dl«thyI 

0-(p-nUropheny  I  )ester> 
Pentacfalorobenzene  CBenz«ne.  pentacUoto-) 
Penlachloroelhane  (Elhaas.  penlachloro-) 
Penlachloronilrobenzena  (PCNB)  IBenzene. 

penlachloronitro-l 
Penlachlorophenol  [PhenoJ.  pcnlachloiti-) 
Phenacetin  (Acelamide,  N-l4-elhoxyphen3rtV> 
Phenol  (Benaene.  hydroxy-J 
Phenylenediamine  (BenzenediaDiine) 
Phenylmercury  acetate  (Mercury. 

acetatophenyN) 
N-Phenyllhiourea  (Thiouraa.  phenyl-)^ 
Phosgene  (Carbonyf  chloride) 
Pbosphine  (Hydrogen  phosphide) 
Phosphoro«lithioic  acid.  O.O-dielhyl  S- 

l(ethyIthio|methyll  ester  (PhorateJ 
Phosphorothioic  acid.  O.O-dimelbyl  Q-Uh 
((dimelhylamino)sulfonyllphenyll  ester 
(Famphur) 
Phthalic  acid  esters.  MO.S.'  (Benxuie.  1.2- 

dicartwxyJic  acid,  esters.  N.05.') 
Phthalic  anhydride  (1.2-Benzenediuarbo*yl»€ 

acid  anhydride) 
2-Picoline  |Pyridine.  2-methyl-} 
Polychlorinated  biphenyL  N.05.* 
Potassium  cyanide 
Potassium  silver  cyanide  (ArgeRtale(l-), 

dicyano-.  potassium} 
Pronamidep.5-Dichloro-N-(l.l-dimethyt2- 

propynyObenzamide] 
1  J-Propane  sultone  (l.Z-Oxathiolaiie,.2.2- 

dioxide)  I 

n-Propykmine  laPropanamine)  | 

PropylthiourdcitlUndecamethylenediamioe. 

N.N  -bis{2-chloroben2^1-).  dihydrochloridei 
2-Propyn-l-ol  (Propargyl  alcoholj 
Pyridine 

Radium  -Z2B  and  -228 
Reserpine  (Yohimban-1&-carb(Miylic  ac^L. 
U.17-dimethoxy-18- [3.4.5- 
trimelhoxybcnzoyI)oxyj-.  methyl  emtar) 
Resorcinol  (1.3-Benzenediall 
Saccharin  and  salts  [1.2-Benzoisothiazaltii-3- 

one.  1.1 -dioxide,  and  salts) 
Safrole  (Benzene.  1.2-methylenediQxj[- 

4-allyl- ) 
Selenious  acid  (Selenium  dioxidel, 
Selenium  and  compounds.  M.O.S.'' 
Selenium  sulfide  (Sulfur  selenide) 
Selenourea  (Carbamimidoa«t«noic  aci 
Silver  and  compoundB.  NX)3.* 
Silver  cyanide 
Sodium  cyanide 
Streptozotocin  (D-Glueopyranose.  2-deoxy-2- 

(3-methyl-3-nitrosoureido)-l 
Strontium  sulfide 
Strychnine  and  salts  (Strychnidin-KN>na.  and 

salts) 
1.2.4.5-Tetrachlorobenzene  (Benzene.  1X4.5' 

tetrachloro-) 
2.3.7 .8-Tetrachlorodibenzo-p-dioxin  (JCDD) 

(Dibenzo-p-dioxin.  2.3.7.8-t«tcachloro-) 
Tetrachlotoethane.  N.O.S.'  (Ethane. 

tetrachloro-.  N.O.S.») 
l,l.T.2-Tetr»€hlorethane  (Ethane,  t.1.1.2- 

tetrachloro-) 
1  J.Z.2-Telrachloretbane  (Ethane.  \S.Z^- 

tetrachloro-) 
Tetrachloroethane  (Ethene.  1.1.2.2' 

tetrachloro-) 
Tetrachloronwthane  (Carbon  tetrachloride) 
2.3.4.6.-Tetrachlotophenot  (Phenol.  2,3.4.6- 
tetrachlbro-) 


ci4l 


Tetraethyldithiopyrophosphate 

(Dithiopyrophosphoric  acid,  talraethyl- 
ester) 
Tetraethyl  lead  fPlurabana.  lalcaathjkt)- 
Tetraethylpyrophosphate  (Pynt(|lu)«{)horic 

acide.  tetraethyl  asiar ) 
Tetranitromeihaae  (Metliane.  t«lranitee>^ 
Thallium  and  compounds.  N.OS.' 
Thallic  oxide  (Thailium  llUl  cati^} 
Thallium  (I)  acetate  (Acetic  acid,  thalkuift  W) 

salt) 
Thallium.  (I)  carbonate  (Carbonic  acid.. 

dithallium  (I)  salt) 
Thallium  (I)  chloride 
Thallium  (I)  nitrate  (Nitric  acid.  thalliu»  (H 

salt) 
Thallium  selenita 
Thallium  (I)  sulfate  (Sulfuric  acid  thalliMm  (I) 

salt) 
Thioacelamide  (Ethanethioamidet 
Thiosemicarbazide 

(Hydrazine  carbofhioamidej 
Thiourea  (Carbamide  thio-) 
Thiuram  (Bis(dimethylthiocart>amoyl) 

disulfide) 
Thorium  and  compounds,  N.O.S.,'  when 
producing  thorium  byproduct  matertel' 
Toluene  (Benzene,  mertiyl-1 
Toluenediamine  fDfaminotohiene^ 
o-Toluidine  hydrochterirfe  (Beiweriamine;  2- 

methyl-,  hydrochloride) 
Tolylene  diisocyanate  (Benzene.  ]^ 

thisocyanafoniethy^-) 
Toxaphene  (Camphene.  octachloro-) 
Tribromoniethane  (Diewwfoim) 
1.2,4-Trichloreben«ne  fBensene.  1.2,4^ 

Iricbloro-) 
l.l.l-Trichloroe<ba«e  (Mferf>yl chtoioform) 
1.1.2-Tricbkjroethana  tEti«an«,  1.1.2-trtdilwo-) 
Trichloraethene  (TriehJoroethylene) 
Trichloromethanetiiiol  (Methaiwthtot. 

trichloro-) 
TrichloromonoQuoromethane  (Methane. 

trichloroflufira-) 
2.4,5-Trichlorophenol  (Phenol.  2.4i3^iidiloi»-) 
2.4.6-Trichlerep)MMo)  (PhenoL  2.«.S-tzichiQf<a4 
2.4.5-TrichlorophenoxyaeEtic  acid  (2.4J5-T) 

(Acetic  acid.  2.4.5-trichlore»h«aox3>-l 
2.4.5-Trichlora(»lie«BxyfMpi«mc  aeid(2,4JI- 

TP)  (Silvex)  (Prapiooaitacid.  2-(2.4.5. 

trichlorophenoxyH 
Trichloroppjpane.  NOiS*  (Propane. 

trichloro-,  N.O.S.3) 
lZ3-Trichloiogiopane(Prapaoe.  lOJ-  • 

trichloro-l 
O.O.O-Triethyl  phosphorothioate 

(Phosphorothioic  acid,  aOiOtrietfayl  ealerl 
sym-Trinitrobensere  (Benzene.  IJ-S-trinitro-) 
Tris(l-azridinyU  plio«phiae  sulfide 

(Phosphine  sulfide,  tris(l-aziridinyl-l 
Tris(Z3-dibromopropyl)  phosphate  (1- 

PropanoL  2J-dibreraa-,  phosphate) 
Trypan  blue  (2.7-NaphthaIeAedi&ulfonic  acid. 

3.3 -1(3.3 -dimethyl  (l.t -biphanyl)-  4.4.*- 

diyl)bifi(azQJlb««(5-ainina-4-hydrQxy-.  • 

tetrasodium  sah) 
Uracil  mustard  (Uracil  5-[bis(Z- 

chloroethy!)aminof-) 
Uranium  and  compounds.  N.CS.' 
Vanadicacid.amoiooium  salt  (anunonium 

vanadate) 
Vanadium  penloxide  (Vanadium  (Vi  ojudal 
Vinyl  chloride  CElhenewChIoro-1 
Zinc  cyanide 
Zinc  phosphide 

Dated  at  Washington.  DC  thia  6di  day.  o£ 
November.  1987. 


Per  the  Nttdaer  Roguklocy  (tlanuniaaMn. 
Samuel  |.  Chilk, 
Secretary  ofdtBComtnissJoo. 
|FR  Doc.  87-26188  Filed  lX-iarai:.a;4S  an) 
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NATIOfML  CREDIT  UNIOM 
ADMINISTRATIOH 

12  CFR  F*rt»  70t,  703,  and  72t 

Otfanization  andQperatlona  of 
Federar  CredR  Dnidns;  Inveatmeni  aRd 
Depoaii  Acdviti«s;aMLF«d«ral  CmdK 
Union  Insurance  and  Group 
Purehaaingf  Aettiitteft 

AGEMCY:  NatiooaL  Credit  Union 

Administrationi 

ACTiow:  Ptnai-  inte. 

summary:  The  NCUA  Board  is 
amending  its  regulations  oh  Investment* 
in  and  Loans  to  Credit  Union  Service 
Organizations  (12  CFR  701.271  FCTT 
Ownership  of  Fixed  Assets  tl2  CFR 
70U6]..  investmenl  and  Deposit. 
Activities  pZ  CFR  Patt703U  and  Federal 
Credit  Union  Insurance  and  Gnmp 
Purchasing  Activitie*  (12  CFR  Part  721> 
by  revising  the  definition  of  the  term 
"immediate  family  members"  as  used 
therein  and  by  adding  a  ne\«r  definition, 
"seniormanagement  emptoyee."  to 
those  pcovisions  of  its  regulations.  The 
purpose  of  these  changes  ia,  to  Bacrew 
the  scope  of  the  lules  as  they^  relate  to 
potential  confUeta  o£  interest  by.  credit 
union  directors,  commitleeBJerabers, 
employeea.  and  thair  immediate  famity 
members.  Thie  will  previde  consistency 
between  these  regulations  and  the  fina) 
rule  on  member  business  fo%as  issued 
by  the  NCUA  Board  on  April"  9. 1937- 
EFFECTIVE  date:  DecembeE  16.  I987L 
ADDRESS:  National  Oedi^  Union 
Administration.  1778  G  Streef  NW.. 
Washington,  DC  20430. 
FOR  FURTHER  INFORM ATtOMCOMTACn 
James  |.  Eoftel  Deputy  Ganesal  Cotinael; 
at  the  above  address  or  teiaphone:  fZ02) 
357-1030. 
SUPPI-EMEMTARY  INFORMATION: 

Baekyomdr 

On  July  15, 1987.  the  NGUA  Board 
issued  proposed  rules  rdating  to 
conflicts  of  interest  by  etadit  union 
directors,  committee  men^cs,- 
employees,  and  their  MRaadiate  family 
members.  See,  52  FR  2K74  (|uly  29. 
1987).  The  rules  were  proposed  to 
provide  consistency  between- the  final 
rule  on  member  business  lQan8.(Aprir9. 
1987)  and  NCUA's  lailcs  Ear  Federal 
credit  unions  on  credit  union  service 
organizations  (CUSO'a);^ewfMsahip  o£ 


Hxed  assets;  investment  and  deposit 
activities;  and  insurance  and  group 
purchasing  activities.  Consistency 
would  be  accomplished  by  redefining 
the  term  "immediate  family  member", 
and  by  adding  a  new  definition,  "senior 
management  employee",  and 
substituting  that  term  for  the  word 
"employee".  These  changes  would 
narrow  the  scope  of  the  various  conflicts 
of  interest  provisions. 
^  These  final  rules  define  the  phrase 
"immediate  family  member"  to  mean  "a 
spouse  or  other  family  member  living  in 
the  same  household"  as  a  credit  union 
official  or  senior  management  employee 
of  a  credit  union.  The  phrase  "senior 
management  employees"  is  defined  to 
mean  a  credit  union's  chief  executive 
officer,  any  assistant  chief  executive 
officers,  and  the  chief  financial  officer. 
The  use  of  these  definitions  narrows  the 
application  of  the  conflicts  of  interest 
provisions  in  order  to  avoid 
unnecessarily  interfering  with  the  ability 
of  family  members  of  credit  union 
officials  to  do  business  with  and  provide 
services  to  a  credit  union,  lliese  final 
rules  should  still  effectively  eliminate 
conflicts  of  interest  by  those  officials 
that  have  the  authority  to  make  or 
influence  decisions  that  affect  their 
pecimiary  interest 

Public  Couunent 

A  total  of  19  comment  letters  were 
received  on  the  proposed  amendments. 
Comments  were  received  firom:  Two 
national  trade  associations;  three  credit 
union  leagues;  13  Federal  credit  unions; 
and  one  federally-insured  state- 
chartered  credit  union.  Twelve 
commenters  favored  the  amendments, 
five  were  against  any  changes,  one 
favored  use  of  the  term  "senior 
management  employee"  but  was 
opposed  to  changing  the  definition  of 
"immediate  family  member",  and  one 
favored  the  new  definition  of 
"immediate  family  member"  but  felt  the 
term  "employee",  with  its  broader 
applicability,  should  be  retained. 

In  its  proposal,  the  Board  specifically 
requested  comments  on  two  matters  not 
addressed  in  the  proposed  amendments 
themselves. 

First,  should  the  amendments  biclude 
requirements  regarding  the  arm's-length 
nature  of  transactions  between  a  credit 
union  and  family  members  who  would 
be  excluded  from  the  new  definitions. 
The  seven  commenters  who  addressed 
this  issue  supported  such  a  requirement 
The  second  issue  was  whether  the 
individual  amendments  should  also 
specify  any  employee  positions  that  are 
related  to  the  credit  union  activity 
covered  by  each  particular  regulation. 
Nine  commenters  responded:  Seven 


were  in  favor  of  specifying  additional 
positions,  while  two  felt  it  was 
unnecessary. 

Based  on  the  comments  received  and 
Its  desire  to  reduce  restrictions  on  credit 
unions,  the  Board  has  adopted  the 
amendments  as  proposed  with  the 
modifications  discussed  below. 

Discussion 

All  of  the  final  rules  relate  to  potential 
conflicts  of  interest  by  credit  union 
directors,  committee  members, 
employees,  and  their  immediate  family 
members.  Section  701.27(d)(6)  involves 
the  prohibition  on  the  receipt  by  such 
individuals  of  any  salary,  commission, 
investment  income,  or  other  income  or 
compensation  from  a  CUSO,  either 
directly  or  indirectly,  or  from  any  person 
being  served  through  the  CUSO.  Section 
701.36(e)  concerns  the  prohibition 
(except  if  prior  written  NCUA  approval 
is  obtained)  on  the  acquisition  or  lease 
of  the  credit  union's  premises  from  such 
individual  directly  or  fix)m  corporations 
or  partnerships  in  which  they  have  a  10 
percent  or  more  ownership  interest 
Section  703.4(e)  prohibits  the  receipt  by 
such  individuals  of  pecuniary 
consideration  in  connection  with  the 
making  of  an  investment  or  deposit  by 
the  credit  union.  And.  lastly.  §  721.2(c) 
precludes  such  individuals  from 
receiving  any  compensation  or  benefit 
directly  or  indirectiy,  in  conjunction 
with  any  instirance  or  group  purchasing 
activity. 

In  each  bistance,  the  conflict  of 
biterest  sou^t  to  be  eliminated  exists 
where  the  individuals  involved  are  in 
positions  of  authority  in  the  credit  union 
so  as  to  influence  or  make  decisions  that 
can  affect  their  pecuniary  interest.  The 
risk  that  a  decision  will  be  based  on 
self-interest  instead  of  the  interest  of  the 
credit  imion  is  not  readily  present  with 
lower  level  employees.  Usually,  only 
senior  management  i.e..  the  manager, 
assistant  manager,  or  comptroller,  are  in 
positions  to  make  decisions  or  to 
influence  decisions.  The  NCUA  Board  is 
thus  amending  §9  701.27(d)(6).  701.36(e). 
703.4(e).  and  721.2(c)  by  substituting 
"senior  management  employee"  for 
"employees"  wherever  the  term 
appears.  The  term  "senior  management 
employee"  will  be  defined  in  each  of 
these  sections  consistent  with  the 
definition  in  the  recently  amended 
lending  rule  (5  701.2(c)(8)).  Additionally, 
the  Board  has  added  to  each  of  these 
sections  language  to  indicate  that  other 
employees  involved  in  the  particular 
area  are  also  subject  to  the  restrictions 
that  apply  to  senior  management 
employees.  See  new  §§  701.27(d)(6)(ii). 
701.36(e)(2).  703.4(f).  and  721.2(d).  As 
mentioned,  several  commenters 


supported  this  approach.  As  modified. 

however,  the  restrictions  will  not  apply 

to  these  other  employees  if  a  board  of 

directors  determines  that  an  employee 
position  does  not  pose  a  conflict  of 

interest  While  this  modification 
provides  for  broader  applicability  than 

the  language  in  the  proposed  rules,  it 
still  narrows  the  scope  of  the  rules 
compared  to  the  current  regulations. 

These  rules  will  also  revise  the 
definition  of  "immediate  family 
member"  in  S8  701.27(b)(3),  701.36(b)(6). 
703.2(i).  and  721.2(c).  to  include  only  a 
spouse  and  other  relatives  living  in  the 
same  household.  The  list  of  relatives 
presently  included  in  the  definitions 
(e.g..  spouse,  child,  parent  grandchild, 
grandparent  brother  or  sister,  or  spouse 
of  any  such  individual  regardless  of 
residence)  is  believed  to  be  overly 
broad.  However,  as  one  commenter 
pointed  out,  a  relative's  residence  may 
not  be  a  significant  factor.  Another 
commenter  noted  that  business 
relationships  may  be  more  significant 
than  family  ties.  As  previously 
mentioned,  seven  commenters 
supported  a  requirement  regarding  the 
arm's-length  nature  of  transactions 
between  a  credit  tmion  and  family 
members.  The  Board  agrees  with  these 
comments  and  believes  that  it  is  safe 
and  sound  business  management  that  is 
really  at  issue.  Therefore,  language  has 
been  added  requiring  that  all 
transactions  between  a  credit  union  and 
business  associates  or  family  members 
of  officials  and  employees  be  conducted 
at  arm's  length  and  in  the  best  interests 
of  the  credit  union.  See  new 
9§  701.27(d)(6)(iii),  701.36(e)(3).  703.4(g). 
and  721.2(e). 

The  two  new  areas  covered  in  these 
amendments.  i.e..  the  additional 
employee  positions  subject  to  the 
conflicts  of  interest  restrictions  and  the 
requirement  on  arm's-length 
transactions,  do  not  pertain  to  the 
member  business  lending  rule.  The 
Board,  however,  will  consider  whether 
similar  modifications  to  that  rule  are 
necessary.  If  so.  the  Board  will  issue  a 
proposed  rule  for  public  comment. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certifies  that  the  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  (primarily  those  under  $1  million 
in  assets).  Further,  these  rules  relax 
certain  prohibitions  and  limitations. 
Accordingly,  the  Board  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 


4a&70 
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Pcperwork  Reduction  Act 

The  changes  do  not  impose  any 
a dditiomit  paperwork  requfremerrtSL 

List  oT  Subjects  iiv  12  CFR.  Baits  701, 703, 
and  721 

Credit  uniinu.  Senior  management 
empic^«ea.  teanediate-familjf  memlwrs. 

By  the  National  CretHt  Union 
AdmtnistmlieD  Boerd  on  Nt>vember4. 1967. 

Becky  Baker. 

Secretary  of  the  Board. 

Accordingly.  NCUA  amends  its 
regulations  aa  foUowa: 

PART  7Q1— ORGAMI2A.TIOH  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS  I 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  foHows: 

Aulbonty:  IZIIS-C  1755. 1756.1757. 1759, 
1761a.  17ftlb.  1766.  1767.  1782. 1784. 1787. 
1789.  and  1796. 

2.  Section  701.27  ia  amended  by  I 
revising  paragraph  (c)l3)  and  by  adkfing 
paragraph  (c)(5)  to  read  as  followsc 

§701.27    lnycstiaantsi»ancl4aamto 
credit  union  service  organisations. 

(c)  •  •   * 

(3)  Immediate  family  member  means 
a  spouse  or  other  famHy  members  living 
in  the  same  household. 


(ii^The  protniMtion  contained  in 
paragraph  («*)(6Ki)  also  applies  to  any 
employee  not  otherwise  covered  if  the 
employeei*  directly  invofved'iTr  dealing 
with  the  creditumon  service 
organtratfon  nrrless  the  board' of 
directors  determines  that  the  employee's 
position  does  not  present  a  conflict  of 
interest. 

(iii)  All  transactions  witkbuaiaess 
associates  or  family  members  not 
specifically  prohibited  by  this  paragraph 
(d)(6)  must  be  conducted  at  arm's  length 
and  in  the  iotsrest  of  the  credit  unian. 
*        *        *        *     .    * 

5.  Section  701.36  i&  amended  by 
revising  paragraph  (bXBi..  revising  and 
redesignating  (eKl)  thioi^  (Slaa 
(eUljyi  througli  (iu)  and  bg^  adding  new 
paragraphs  (bHal  aod  (e^  (2)  aad.(3l(a 
read  as iollovtfs: 

§70>.3e    FCUownaf sWp  of fhcwTasaeta. 


(5)  Senior  naanagement  employee 
means  the  credit  union's  chief  e)«ecutive 
officer  {typically  this  individuathokte 
the  title  of  President  or  Treasorer^ 
Manager),  any  assistant  chief  e^tecutive 
officers  (e.g..  Assistant  Presidsat.  Vice 
President  or  Assistant  Treasurer/ 
Manager)  and  the  chief  fmaociat  olficeT 
(Comptroller). 

3.  Section  7m.Z7{i)^)  is  amendfed  by 
designating  the  existing  text  as  frfj(6)(') 
and  by  removing,  in  the  first  sentence 
after  the  words  "officials  of  or",  the 
words  "are  employed  by"  and  by 
inserting  in  lieu  thereof  the  words 
"senior  management  employees  of."  The 
second  sentence  is  amended  by  deleting 
the  word  "employee"  after  the  word& 
"official  or"  and  by  inserting  in  lieu 
thereof  the  words  "senior  management 
employee." 

4.  Section  7iXLZ2  is  further  amended 
1^  adding  two  new  paragraphs  (d)46Kii) 
and  (dNftiiii)  ta  read  aa  fiiUowa: 


§701.27    I 


W 

m 


(bj  *  *  " 

(ej  Immediate  family  member  meaos 
a  spouse  or  other  famify  members  Hvhift 
in  the  same  household. 

***** 

(8)  Senior  moaaggmenl  empio^ee 
means  the  credit  union' s.chief  execudve 
officer  (typically  this  iadiwidual  kolda 
the  title  orPpesident  or  Traasurer^ 
Manager^.^any  assistant  chief  executive 
officers  (kg..  Assistant  PEasidaot..  Vice 
President  or  Assistant  Treasucer/     - 
Manager)  and  the  chief  financial  o^icer 

(ComptroUeii. 

«*•■•♦ 

(«iJRna/u6i<iai  trnnnactioaSi 

»*♦■••• 

fl^i)  A  dfrector.  member  flFfthe-eredit 
coaimiWee  or  supervisory  committee, 
official,  orsenior  management  emplojree 
of  the  Fiederal  credit  union,  orfmmediate 
family  member  of  any  sucbindividoal. 

(ill  A  corporation  in  which  any 
director,  member  ef  the  credit  union 
committee  or  supervrsory  committee, 
official,  or  senior  management 
employee,  or  immediate  family  members 
of  any  such  fadivrdnal,  is  an  officer  or 
director,  or  has  a  stock  interest  o<  10 
percent  or  more. 

(iii)  A  partnership  in  which  any 
director,  member  of  the  credit  union 
commiMee  or  supervisory  committee, 
official,  or  senior  marragement 
employee,  or  immediate  family  members 
of  any  such  individual,  is  a  general 
partner,  or  a  limited  partner  with  an 
interest  of  10  percent  or  more. 

(2)  The  prohibition  contained  in 
paragraph  (e)fl)  of  this  section  also 
applies  to  any  employee  not  otherwise 
covered  if  the  employee  is  directly 
involved  in  investments  in  fixed  assets 


unless  the  board  of  dfrectors  determines 
that  the  employee's  involvement  does 
not  present  a  confKct  of  interest. 

{^y  All  transactions  with  business 
associates  or  family  members  not 
specifically  prohibited  by  this  paragraph 
(e)  must  be  conducted  at  arm's  length 
and  in  the  interest  of  the  credit  union. 

PART  709— INVESTMENT  AND 
DEPOSIT  ACTIVITIES 

6.  The  authority  citation  for  Part  70S 
QontiaMes  to  raad  aa  Mfows: 

Antborfiy.  rriT.S.C.  ITSTpT.  1757^). 
YrmaV  mtdtTWt^t); 

7.  Seei^MS  203:2  ia  amended  bjr 
revtWRg  parapsspb  (1).  ndeaignatkig 
para^s^^  (p).  tq)i  {r\  la)  aad  M  ^^ 
parayavlM  ei|k.ir).  (a)*  (tiaadtu^amTby 
addii^  a  ne%w  paia«ra((h  ({^  as  iolknaac 

§703.2    DefiiiUioas.. 

a  «  •  •  *-■ 

(i)  Irantdiatg  frnwilfi  m^nbermeansf^a 
spouaaar  otlMr^fanvHy'manibefs  Kvingin 

the  same  houeeltokii 

*  »**.*. 

(pi  Senior  managemeat  emplayee 
means  the  credit  union's  chief  executiva 
officer  (typicalty  this  individual  holds 
the  title  of  President  or  Treasurer/' 
Manager),  any  assistant  drtaf  «aaG»lft»r 
officers  (e4^  Assistant  President,. Vice 
President  oc  Asaistanl  Treasucas/ 
Manager),  and  the  chief  Guaaacwioffiear 
(ComptroUar).. 

•  »        «        •        • 

8.  Section  763:4  is  amended  by  addtng^ 
after  the  waida  "ceminit»Ba  members 
and"  in  parapaph  (a).  »ba  werda  "senior 
managemefdf'  and  by  adding  two  new 
paragraphs  {^and  (8)s  to  rearf  as  follows: 


i70&4,    I 


(f)  The  prohibition  contained  in 
paragraph  fe)  also  applies  to  any 
employee  not  otherwise  cover«f  if  the 
employee  is  directly  involved  in 
investments  or  deposits  unless  the 
board  of  directors  determines  that  the 
employee's  involvement  does  "not 
present  a  conflict  of  interest. 

(g)  All  transaclLona  with  business 
associates  or  family  members  not 
specifically  prohibited  by  paragraph  (eJ 
must  he  conducted  at  arm's  length  and 
in  the  interest  of  the  credit  union. 

PART  7ai-FE0ERALCREDkX  UUIOM 
INSURANCE  AND  GROUP 
PURCHAStN&  ACTIVITIES 

9.  The  authority  citation  for  Pact  721  is 
revised  to  read  as  follows: 


AuMMfily:  12  VSJC.  17S7fie),  ITM  and 

1789. 

10.  Section  721.2  is  amended  by 
revising  paragraph  (c)  and  by  adding 
two  new  paragraphs  (d)  and  (e)  to  read 

as  follows: 

§  721.2    RctantMiraantent. 


(c)  No  director,  committee  member,  or 
senior  management  employee  of  a 
Federal  credit  union  or  any  immediate 
family  member  of  any  such  individual 
may  receive  any  compensation  or 
benefit,  directly  or  indirectly,  in 
conjunction  with  any  activity  under  this 
Part.  For  purposes  of  this  Section, 
"immediate  family  member"  means  a 
spouse  or  other  family  member  living  in 
the  same  household;  and  "senior 
management  employee"  means  the 
credit  union's  chief  executive  officer 
(typically  this  individual  holds  the  title 
of  President  or  Treasurer/Manager),  any 
assistant  chief  executive  officers  (e.g.. 
Assistant  President,  Vice  President  or 
Assistant  Treasurer/Manager)  and  the 
chief  financial  officer  (Comptroller). 

(d)  The  prohibition  contained  in 
paragraph  (c)  of  this  section  also  applies 
to  any  employee  not  otherwise  covered 
if  the  employee  is  directly  involved  in 
insurance  or  group  purchasing  activities 
unless  the  board  of  directors  determines 
that  the  employee's  involvement  does 
not  present  a  conflict  of  interest. 

(e)  All  transactions  with  business 
associates  or  family  members  not 
specifically  prohilMted  by  paragraph  (c) 
of  this  section  must  be  conducted  at 
arm's  length  and  in  the  interest  of  the 
credit  union. 

|FR  Doc  87-26108  Filed  11-12-87;  8:45  am) 

BILUNG  CODE  75SS-OV«l 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2676 

Vakiatfon  of  Plan  Benef iU  and  Plan 
Assets  Following  Mass  Withdrawal; 
Interest  Rates 

agency:  Pension  Benefit  Guaranty 
Corporation. 

action:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  Part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  December  1987. 

EFFECTIVE  DATE:  December  1, 1987. 
FOR  FURTHER  N«FORMATK>N  CONTACT: 

Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW.,  Washington,  DC  20006;  202- 
778-8850  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 


on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  [See  5  U.S.C.  533  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule  " 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2676 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing.  Part 
2676  of  Subchapter  H  of  Chapter  XXVI 
of  Title  29.  CFR.  is  aq^ended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WfTHORAWAL 

1.  The  authority  citation  for  Part  2676 
continues  to  read  as  follows: 

Aulhorit>:  29  U.S.C.  1302(bM3). 
1399(c)(1)(D),  and  1441(b)(1). 

2.  In  §  2676.15.  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

§2676.15    InteresL 

***** 

(c)  Interest  rates. 


For  vahifttion  dates  occumng  m  the  monUi: 


The  vakies  o<  \  are  — 


December  1987  . 


.10125      .0975      0925      .0875      .Oa?5      .07625      .07625      07625      07625      .07625 


07 


07 


06 
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Issued  at  Washingtoa  DC.  on  this  5th  day 
of  November  1987. 
KatUMO  P.  UlRoff. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 
fFR  Doc.  87-28276  Filed  11-12-87;  8:45  am| 

BNJJNO  CODE  TTOa-OI-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 

Virginia  Attandoned  Mine  Land 
Reclamation  Program  Amendment 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Fmal  rule. 

summary:  On  Febniaiy  3, 1987,  the 
Commonwealth  of  Virginia  submitted  to 
OSMRE  a  proposed  amendment  to  its 
Abandoned  Mine  Land  Reclamation 
(AMLR)  plan.  After  opportunity  for 
public  comment  and  review  of  the 
amendment,  the  Deputy  Director  for 
Operations  and  Technical  Services 
(OTS)  of  OSMRE  has  determined  that 
the  Virginia  amendment  meets  the 
requirements  of  the  Surface  Mining 
Control  and  Reclamation  Act  (SMCRA) 
and  the  Secretary's  regulations  at  30 
CFR  Part  884.  Accordingly,  the  Deputy 
Director  for  OTS  has  approved  the 
Virginia  amendment 
EFFECnvE  date:  The  rule  is  effective 
November  13, 1987. 

addresses:  Copies  of  the  full  text  of  the 
amendment  are  available  for  review 
during  regular  business  hours  at  the 
following  locations: 
Virginia  Division  of  Mined  Land 
Reclamation.  622  Powell  Avenue,  Big 
Stone  Gap.  Virginia  24219 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Big  Stone  Gap  Field 
Office.  P.O.  Box  626,  Big  Stone  Gap, 
Virginia  24219 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Administrative 
Records  Office.  1100  L  St  NW..  Room 
520S.  Washington.  DC  20240         j 
FOR  RMTHER  MPORMATION  CONTACT: 
Fredericlc  C.  Sherfy,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Big  Stone  Gap  Field  Office.  P.O.  Box  626, 
Big  Stone  Gap,  Virginia  24219 
sumjaiENTARV  information:  Title  IV 
of  SMCRA.  Pub.  L  95-87,  30  U.S.C.  1201 
et  seq..  establishes  an  AMLR  program 
for  the  purposes  of  reclaiming  and 
restoring  lands  and  water  resources 
adversely  affected  by  past  mining.  This 


program  is  funded  by  a  reclamation  fee 
imposed  upon  the  production  of  coal. 
Lands  and  waters  eligible  for 
reclamation  are  those  that  were  mined 
or  affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3, 1977,  and  for  which 
there  is  no  continuing  reclamation 
responsibility  under  State  or  Federal 
law.  Title  IV  provides  that  a  State  with 
an  approved  AMLR  program  has  the 
responsibility  and  primary  authority  to 
implement  the  program. 

The  Virginia  AMLR  plan  was 
approved  on  December  15. 1981.  On 
February  3, 1987.  Virginia  submitted  a 
proposed  amendment  to  the  plan.  An 
approved  State  AMLR  plan  can  be 
amended  under  the  provisions  of  30  CFR 
884.15.  Under  these  provisions,  if  the 
amendment  or  revision  changes  the 
objectives,  scope,  or  major  policies 
followed  by  the  State  in  the  conduct  of 
its  reclamation  program,  the  Deputy 
Director  for  OTS  of  OSMRE  must  follow 
the  procedures  set  out  in  30  CFR  884.14 
in  approving  the  amendment  or  revision 
of  a  State  reclamation  plan.  The  Deputy 
Director  for  OTS  has  followed  these 
procedures  and  effective  November  13. 
1987,  has  approved  the  Virginia 
amendment. 

OSMRE  published  a  notice  of 
proposed  rulemaking  on  the  Virginia 
amendment  and  requested  public 
comment  on  May  11, 1987  (52  FR 17604- 
17605).  Since  no  public  hearings  were 
requested  by  the  public,  none  was  held. 

The  proposed  Virginia  reclamation 
plan  amendment  (Administrative 
Record  No.  VA  593)  consists  of  revised 
narratives  to  replace  several  sections  of 
the  approved  Virginia  plan  as  provided 
for  by  30  CFR  884.13.  Specifically,  the 
following  areas  of  the  plan  are  being 
revised: 

(1)  Organization  (30  CFR  884.13(d)(1) 

&  (2)): 

(2)  Project  selection  (30  CFR 
884.13(c)(2)): 

(3)  Reclamation  on  private  land  (30 
CFR  884.13(c)(5)); 

(4)  Rights  of  entry  (30  CFR 
884.13(c)(6)); 

(5)  Public  participation  (30  CFR 
884.13(c)(7));  and 

(6)  Establishment  of  State  emergency 
reclamation  program. 

OSMRE  published  a  notice  of 
proposed  rulemaking  on  the  Virginia 
amendment  on  May  11. 1987  (52  FR 
17604-17605).  While  no  substantive 
public  comments  were  received,  the 
Department  of  the  Interior's  Office  of  the 
Solicitor  commented  regarding  the 
proposed  procedures  relative  to  lien 
waivers  (section  408  SMCRA). 

The  Office  of  the  Solicitor  suggested 
that  the  Director  of  Virginia's  Division  of 


Mined  Land  Reclamation  review  and 
surname  all  lien  waivers  without 
exception.  By  letter  dated  July  10. 1987, 
OSMRE  contacted  Virginia  and 
suggested  that  the  Virginia  Director 
should  execute  a  lien  waiver  in  all  cases 
where  liens  are  not  placed  against 
properties  not  specifically  exempted  by 
statute.  A  letter  dated  July  27. 1987.  from 
the  Assistant  Director  for  Mining  of  the 
Virginia  Department  of  Mines.  Minerals 
and  Energy,  to  the  Field  Office  Director 
of  the  Big  Stone  Gap  Office,  advised  that 
OSMRE's  recommendation  had  been 
accepted  and  submitted  a  revised 
narrative  of  the  appropriate  section  of 
the  reclamation  plan.  The  Deputy 
Director  has  determined  that  these 
revisions  are  insignificant  in  nature  and 
accordingly  require  no  further  public 
comment  All  the  documents  mentioned 
above  are  available  for  public 
inspection  at  the  offices  listed  under 
"ADDRESSES." 

Under  SMCRA,  OSMRE  codifies  the 
approved  requirements  of  individual 
States,  including  decisions  on  State 
reclamation  plans  and  amendments, 
under  Parts  900  to  950  of  30  CFR 
Subchapter  T.  Provisions  relating  to 
Virginia  are  found  in  30  CFR  Part  946. 

Deputy  Director's  Findinp 

In  accordance  with  section  405  of 
SMCRA.  the  Deputy  Director  for  OTS 
finds  that  Virginia  has  submitted  an 
amendment  to  its  Abandoned  Mine 
Land  Reclamation  plan  and  has 
determined,  pursuant  to  30  CFR  884.15, 
that: 

1.  The  State  provided  adequate  notice 
and  opportunity  for  public  comment  in 
the  development  of  Uie  plan  and  that  the 
record  does  not  reflect  major  unresolved 
controversies. 

2.  Views  of  other  Federal  agencies 
having  an  interest  in  the  plan  have  been 
solicited  and  considered. 

3.  The  State  has  the  legal  authority, 
policies  and  administrative  structure 
necessary  to  implement  the  amendment 

4.  The  proposed  plan  amendment 
meets  all  requirements  of  the  OSMRE 
AMLR  program  provisions. 

5.  The  State  has  an  approved  Surface 
Mining  Regulatory  Program. 

0.  The  proposed  plan  amendment  is  in 
compliance  with  all  applicable  State  and 
Federal  laws  and  regulations. 

Additional  Findinp 

This  rulemaking  has  been  examined 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  and  the 
Department  of  the  Interior  has 
determined  that  the  rule  will  not  have 
significant  economic  effect  on  a 
substantial  number  of  small  entities.  No 


burden  will  be  imposed  upon  entities 
operating  in  compliaacc  whb  the  Act 
Furthermore,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
has  determined  tkat  the  approval  of 
State  AMLR  plans  and  amendments  are 
categorically  exdoded  from  compliance 
with  the  Natkmal  Onrtroooiental  Policy 
Act  by  the  Department  of  the  Interim's 
Manual.  516  DM  2,  p.  B-1. 

Effective  Date 

The  final  rule  is  effective  upon  date  of 
publication.  Under  5  U.S.C.  553(d),  a  rule 
may  not  be  made  effective  less  than  30 
days  after  publication,  imless,  among 
other  things,  good  cause  exists  and  is 
published  with  the  rule.  Good  cause 
exists  to  make  the  final  rule  effective 
upon  publication  because:  (1)  Virginia's 
Division  of  Mined  Land  Reclamation  is 
fully  staffed  and  prepared  to  admmister 
the  emergency  reclamation  program, 
and  (2)  OSMRE  wishes  to  expedite  grant 
assistance  to  the  State  to  initiate 
emergency  reclamation  work. 

List  of  Subjects  in  SO  CFR  Part  946 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

(Pub.  L  95-«7,  30  U.S.C  1201  et  seq) 

Date:  November  2, 1987. 
Jamm  W.  Woriunaa, 

Deputy  Director,  Operations  and  Technical 
Services.  Office  of  Surface  Mining 
Reclamation  and  Enforcement 

PART  946— VIRGINIA 

1.  The  authority  citation  for  Part  946  is 
revised  to  read  as  follows: 

Authority:  Pub.  L.  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seq.). 

2.  Section  946.25  is  revised  to  read  as 
follows: 

§  946.25    Amendments  to  approved 
Virginia  alrandoned  mine  land  reclamation 
pian. 

The  Virginia  AMLR  Amendment  as 
submitted  on  February  3, 1987,  and 
modified  on  July  27, 1987,  is  approved 
effective  November  13, 1987.  Copies  of 
the  approved  amendment  are  available 
at: 

Virginia  Division  of  Mined  Land 
Reclamatioft,  622  Powell  Avenue,  Big 
Stone  Gap,  Virginia  24219 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Big  Stone  Gap  Field 
Office,  P.O.  Box  626,  Big  Stone  Gap, 
Virginia  24219 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Administrative 


Records  Office.  1100  L  St  NW..  Room 
5205,  Washington.  DC  20Z40 

(FR  Doc  87-2B243  Rled  11-12-87: 8:45  am) 

MUMQ  CODE  4S10-OS-M 


DEPARTMENT  OF  TRANSPORTATION 

CoastQuard 

33  CFR  Part  100 

ICCG07  61-87] 

Special  Local  Reoufations;  1987 
APBA/um  World  Ctiampionship  Race 

agency:  Coast  Guard.  DOT. 
ACTION:  Rnal  rule. 

summary:  ^dal  local  regulations  are 
being  edopted  for  the  CROPBRA  of  the 
Florida  Keys,  APBA/UIM  Worid 
Champicmship  Race.  This  event  will  be 
held  on  November  10. 12. 14.  and  15, 
1987,  between  0900  and  1400  local  time 
each  day.  The  regulations  are  needed  to 
promote  the  safety  of  life  on  nagivable 
waters. 

EFFECnve  DATES:  These  regulations 
become  effective  at  0900  local  time  on 
November  10, 12. 14,  and  15. 1987  and 
terminate  at  1600  local  time  each  day. 

for  FURTHER  INFORMATION  CONTACT: 
QMC  C.  Kemnitz.  (305)  292-8727. 
SUPPI^MENTARY  INFORMATION:  In 

accordance  with  5  U.S.C  553  a  notice  of 
proposed  rule  making  has  not  been 
published  for  these  regulations;  good 
cause  exists  for  makii^  them  effective  in 
less  theui  30  days  from  the  date  of 
publication.  Following  normal  rule 
making  procedures  would  have  been 
impracticable.  The  application  to  hold 
the  event  was  not  received  until  01 
September  1987.  and  there  was 
insufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Drafting  Information 

The  drafters  of  this  regulation  are 
QMC  C.R.  Kemnitz,  project  officer, 
USCG  Group  Key  West  and  LCDR  S.T. 
Fuger.  project  attorney.  Seventh  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  1987  APBA/UIM  World 
Championship  Race  will  be  held  from 
the  milling  area  NE  of  Wisteria  Island  in 
Key  West  Harbor  to  24-28  53   N  81- 
51  50   W  to  24-29'23"  N  81-44  72"  W  to 
24-32'48'  N  81-44'00'  W  to  24-32'16'  N 
81-48  28   W  dog  leg  around  Fort  Taylor 
thru  Key  West  Harbor  to  24-^34  00 '  N 
81-48 12   W  to  24-«8'32"  N  81-34  03"  W. 


Approximately  85  power  boats  are 
expected  to  participate.  Regulations  are 
issued  by  Commander.  U.S.  Coast  Guard 
Group  Key  West  to  promote  the  safety 
of  life  on  the  navigable  waters. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Tide  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233. 49  CFR  1.46  and 
33  CFR  100J5. 

2.  A  temporary  1 100.35-TD7-61  is 

added  to  read  as  follows: 

S  100.35-T07-61     1987  APBAAAM  World 
Championstiip  Race. 

(a)  Regulated  area.  All  navigable 
waters  in  an  area  bounded  by: 

(1)  24-32-42N.  81-48-64W:  SW  of  Ft 
Taylor.  Key  West 

(2)  24-32-54N.  81-48-57W;  Key  West 
Main  Channel  Buoy  15 

(3)  24-33-30N.  81-48-55;  Key  West  Main 
Channel  Buoy  17 

(4)  24-33-33N.  81-48-44W;  Key  West 
Main  Channel  Buoy  19 

(5)  24-34-OON.  81-48-29W:  Key  West 
Harbor  Turning  Basin  Lt  27 

(6)  24-34-06N.  81-48-33W:  NW  Point 
Wisteria  Island 

(7)  24-34-30N.  81-47-48W:  Fleming  Key 
Front  Range  Lt 

(8)  24-84-18N.  81-48-02W:  SW  Point 
Fleming  Key 

(9)  24-34-03N.  81-48-06W:  NW  Comer 
PierD3 

(10)  24-33-41N.  81-48-27W;  Pier  House 
Restaurant 

(11)  24-32-42N.  84-48-48W:  Origin 

(b)  Special  local  regulations.  (1)  Entry 
into  restricted  area  is  prohibited  unless 
authorized  by  the  patrol  commander. 

(2)  Spectator  boats  may  observe  the 
race  in  the  designated  spectator  area 
West  of  the  following  positions: 

(i)  24-33-30N.  81-48-55W:  Key  West 

Main  Channel  Buoy  17 
(ii)  24-33-33N.  81-48-44W;  Key  West 

Main  Channel  Buoy  19 
(iii)  24-34-OON.  81-48-29N;  Key  West 

Harbor  Turning  Basin  Lt  27 
(iv)  24-34-06N,  ei-48-33W:  NW  Pt 

Wisteria  Is 

(3)  A  succession  of  not  less  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
non-participating  vessel  to  stop 
immediately.  The  display  of  a  red 
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distress  flare  from  a  patrol  vessel  wiU 
be  a  signal  for  any  and  all  vessels  to 
stop  immediately. 

Dated:  November  2. 1967. 
M.|.  O'Brien.  Capt.  USCG. 

Acting  Commander.  Seventh  Coast  Guard 

District 

(FR  Doc  87-28282  Filed  11-12-67:  8:45  am| 

MUJN6  COOE  4»tO-1«-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40CFRPart52 
(Fm.-3290-8| 


Approval  and  Pitmtulgation  of 
Implowntatlon  Plans;  Commonwealth 
of  tlM  NorttMm  Mariana  Islands;  New 
Source  Revlaw  for  Lead 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 

SUMMAKV:  This  notice  takes  fmal  action 
under  section  110  of  the  Clean  Air  Act  to 
approve  regulatory  portions  of  the 
"State"  Implementation  Plan  (SIP)  for 
the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI)  affecting  the 
preconstniction  review  of  new  and 
modified  major  stationary  sources  of 
lead  (Pb).  Generic  and  Pb  specific  new 
source  review  (NSR)  rules  were 
ofnciaily  submitted  by  CNMI  as  a  SIP 
revision  on  February  19, 1987.  The 
subject  rules  are  identical  to  those 
which  EPA  proposed  to  approve  and 
offered  for  public  inspection  on  March 
20. 1988.  No  public  comments  were 
received  by  EPA  on  the  proposal.  This 
approval,  together  with  the  approval  of 
the  Pb  negative  declaration  letter 
published  on  November  10. 1986.  result 
in  a  Pb  SIP  that  is  completely  approved 
with  respect  to  the  attainment  and 
maintenance  of  the  National  Ambient 
Air  Quality  Standards  (NAAQS).  The 
action  makes  specinc  CNMI  rules 
federally  enforceable. 
DATES:  This  action  is  effective 
December  14. 1987. 
ADDRESSES:  Copies  of  the  regulations 
approved  through  this  notice  and  of  the 
EPA  Evaluation  Report  are  available  for 
public  inspection  during  normal 
business  hours  at  the  EPA  Region  9 
office  in  San  Francisco  (see  address 
below)  and  at  EPA's  Public  Information 
Reference  Unit  at  401  "M"  Street.  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morris  I.  Goldberg.  SIP  Section  (A-2-3). 
Air  Management  Division. 
Environmental  Protection  Agency. 
Region  9.  215  Fremont  Street.  1st  Floor, 


San  Francisco.  CA  94105.  Telephone: 
(415)  974-8213.  (FTS)  454-8213. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  19. 1986  CNMI  officially 
submitted  its  hrst  SIP.  It  contained  both 
adopted  regulations  and  proposed 
revisions  to  those  regulations.  The 
adopted  rules  addressed  NSR.  but  did 
not  address  Pb.  The  proposed  rules 
addressed  Pb.  but  were  not  legally 
adopted.  EPA  Region  9  provided 
comments  to  the  CNMI  agency  with 
regard  to  all  aspects  of  the  plan  and  its 
regulations.  CNMI  readopted  the  entire 
set  of  regulations,  with  revisions  and 
sent  EPA  a  copy,  but  failed  to  ask  that 
the  revised  rules  be  considered  as  a  SIP 
revision.  Based  upon  the  unofficially 
submitted,  adopted  rules;  EPA  proposed 
to  approve  the  CNMI  Pb  NSR  rules  on 
March  20. 1987  (52  FR  8932)  with  the 
provision  that  ofHcially  submitted  rules 
be  found  to  be  substantively  similar  to 
those  already  evaluated. 

Meanwhile,  on  November  10. 1986  (51 
FR  40798)  EPA  approved  a  negative 
declaration  letter  from  the  CNMI 
Governor  which  indicated  that  CNMI 
had  no  major  stationary  sources  of  Pb 
and  that  attainment  of  the  NAAQS  for  . 
Pb  was  expected  to  continue. 

The  Official  SIP  Revision 

The  CNMI  rules  were  o^icially 
submitted  by  the  Governor's  designee  as 
a  SIP  revision  on  February  19. 1987. 
Since  the  submittal  was  received  prior 
to  the  publication  date,  but  after  the 
signature  date  of  the  proposal,  the  notice 
was  not  revised  to  indicate  that  the 
rules  had  been  officially  submitted.  EPA 
concluded  that  a  revised  proposal  would 
slow  the  publication  process  and  would 
serve  no  useful  purpose. 

The  Proposal 

The  March  20. 1987  proposal  indicated 
two  areas  of  potential  concern.  The 
regulations  did  not  quantitatively 
specify  a  Pb  emission  increase  which 
would  define  a  major  stationary  source 
modification.  Considering  the 
probability  of  a  new  major  stationary 
source  of  lead  in  the  CNMI.  EPA 
proposed  that  a  regulatory  limit  to 
define  a  major  Pb  source  modification 
could  be  required  through  a  section 
110(a)(2)(H)  "SIP  Call",  if  a  major  Pb 
source  were  granted  authorization  to 
construct.  In  addition  EPA  noted  that 
approval  of  the  CNMI  rules  was  not  to 
be  construed  as  indicating  satisfaction 
of  the  requirements  for  the  prevention  of 
significant  deterioration.  Thus,  it  was 
noted  that  CNMI  needed  only  approved 
NSR  rules  to  have  a  fully  approved  SIP. 
for  attainment  and  maintenance  of  the 


NAAQS  for  Pb.  As  mentioned  above,  no 
public  comments  were  received. 

EPA  Action 

The  CNMI  regulations,  submitted  as  a 
SIP  revision  on  February  19. 1987. 
affecting  the  preconstniction  review  of 
new  and  modified  major  stationary 
sources  of  Pb.  are  approved  since  they 
are  consistent  with  HPA  policy  and  in 
conformance  with  the  EPA  requirements 
at  40  CFR  Part  51. 

Regulatory  Process 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1).  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  ]anuary  12. 1988. 

This  action  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2). 

Under  5  U.S.C.  605(b).  I  certify  that 
this  action  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities  (46  FR 
8709). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Lead. 
Incorporation  by  reference 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Date:  October  30. 1987. 
Lee  M.  Thomas. 
Administrator. 

Subpart  FFF  of  Part  52.  Chapter  I.  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

Subpart  FFF— Commonwealth  of  the 
Northern  Mariana  Islands 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Subpart  FFF  of  40  CFR  Part  52  is 
amended  by  adding  §  52.2920  to  read  as 
follows: 

§52.2920    Identification  of  plan. 

(a)  Title  of  plan:  "Air  Pollution 
Implementation  Plan  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

(b)  [Reserved] 

(c)  The  plan  revisions  described 
below  were  officially  submitted  on  the 
dates  specified. 


(1)  On  February  19. 1987  the 
Governor's  representative  submitted 
regulations  adopted  as  signed  on 
December  15, 1986  and  published  in  the 
Commonwealth  Register,  Volume  9, 
Number  1.  pages  4862-94.  on  January  19. 
1987.  as  follows: 

(i)  Incorporation  by  Reference. 

(A)  "CNMI  AIR  POLLUTION 
CONTROL  REGULATIONS"  pertaining 
to  the  preconstniction  review  of  new 
and  modified  major  sources  of  lead,  as 
follows. 

Part  I — Authority 

Part  II — Purpose  and  Policy 

Part  III— Policy 

Part  IV— Definitions 

Part  V — Permitting  of  New  Sources  and 

Modifications 
Part  VI— Registration  of  Existing 

Sources 
Part  VII— Sampling.  Testing  and 

Reporting  Methods 
Part  IX— Fees 

Part  X— Public  Participation 
Part  XI — Enforcement 
Part  XII— Severability 
Part  XIII— Effective  Date 
Part  XIV— Certification 
(PR  Doc.  87-26266  Filed  11-12-87;  8:45  am] 

BILUNG  CODE  6560-SO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Part  5 

Freedom  of  Information  Act 
Regulations 

AGENCY:  Office  of  the  Secretary.  Health 

and  Human  Services. 

ACTION:  Final  rule  except  for  certain 

provisions  that  are  being  published  as 

an  interim  final  rule  with  request  for 

comments. 


SUMMARY:  This  regulation  revises  the 
Department's  regulation  implementing 
the  FOIA.  5  U.S.C.  552.  It  is  based  on  the 
proposed  regulation  published  on  April 
18. 1986.  It  also  conforms  to  the 
amendments  recently  enacted  by  the 
Freedom  of  Information  Reform  Act  of 
1986  (concerning  law  enforcement 
records  and  fees  for  processing 
requests)  and  to  the  recently- 
promulgated  Executive  Order  No.  12600 
(concerning  predisclosure  notification 
for  business  records).  This  regulation  is 
an  interim  final  rule  with  respect  to  the 
sections  on  fees  and  predisclosure 
notification,  and  we  are  soliciting 
comments  on  those  sections.  It  is  a  final 
rule  with  respect  to  all  other  sections. 


DATES:  This  regulation  takes  eff'ect 
November  13. 1987. 

The  Department  will  accept  comments 
until  December  14. 1987. 
address:  Written  comments  to  the 
Freedom  of  Information  Officer,  U.S. 
Department  of  Health  and  Human 
Services,  Room  410-B,  Hubert 
Humphrey  Building.  200  Independence 
Avenue,  SW.,  Washington.  DC  20201. 
telephone  (202)  472-7453.  Comments 
received  may  be  seen  in  the  office  above 
between  9  a.m.  and  4  p.m.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  M.  Roberts,  Freedom  of 
Information  Officer,  (202)  472-7453. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Health  and  Human 
Services  (HHS)  published  a  Notice  of 
Proposed  Rulemaking  to  revise  its  FOIA 
regulations  on  April  18, 1986  (51  FR 
13250).  Piuvuant  to  that  notice.  HHS 
received  comments  on  its  proposal  from 
15  members  of  the  public  (including 
lawyers,  health  care  corporations,  public 
interest  groups,  trade  and  professional 
associations,  a  state  agency,  and  a 
member  of  Congress).  We  have 
considered  those  comments  carefully  in 
revising  the  proposed  rule,  and  our 
responses  to  those  comments  are 
presented  below.  In  the  interim, 
Congress  enacted  the  Freedom  of 
Information  Reforin  Act  of  1988.  Pub.  L 
99-570,  §§  1801-1804.  This  act  amended 
the  FOlA's  provisions  on  law 
enforcement  records  and  on  search  fees 
and  fee  waivers.  Also  in  the  interim,  the 
President  promulgated  Executive  Order 
No.  12600  requiring  agencies  to  establish 
procedures  for  notifying  submitters  of 
business  records  when  the  agency  is 
considering  release  of  those  records  in 
response  to  an  FOIA  request. 

The  final  rule  is  based  on  the 
proposed  rule  and  its  preamble,  on  the 
comments  we  received,  on  the  FOI 
Reform  Act.  on  guidelines  issued  by  the 
Office  of  Management  and  Budget  and 
by  the  Department  of  Justice  pursuant  to 
that  act.  and  on  the  responses  and 
discussion  below. 

The  regulation  below  is  an  interim 
final  rule  with  respect  to  {  5.5 
(definitions  of  "commercial  use." 
"duplication,"  "educational  institution." 
"non-commercial  scientific  institution," 
"representative  of  the  news  media." 
"review,"  and  "search"  only).  §S  5.41- 
.45.  and  §  5.65(c)-(e).  It  is  a  final  rule 
with  respect  to  all  other  portions. 

Analysis  of  Comments  and  of  Changes 

We  have  added  42  U.S.C  1306(c),  31 
U.S.C.  9701.  and  Executive  Order  No. 
12600  to  the  citation  of  authority  for  the 
regulation. 


Basic  Policy  (Subpart  A) 

One  comment  stated  that  the  FOIA 
regulations  for  the  Department  are 
inconsistent  with  those  of  the  Social 
Security  Administration  (SSA).  and 
suggested  either  that  SSA  should  be 
bound  by  its  own  regulations  if  they 
confiict  with  the  Department's  or  that 
SSA's  regulations  should  be  largely  or 
entirely  removed.  We  believe  this 
subject  was  adequately  treated  in  S  5.3 
of  the  proposed  rule,  and  we  are 
including  that  section  unchanged  in  the 
final  rule.  Some  aspects  of  the  FOIA 
have  special  applications  in  one  or 
another  component  of  HHS.  so  it  is 
appropriate  to  provide  for  supplemental 
regulations  to  be  issued  by  the 
components.  The  requirement  that  such 
supplemental  regulations  be  consistent 
with  this  regulation  (in  effect,  a 
provision  that  the  Departmental  rule 
governs  in  case  of  any  conflict)  and  the 
requirement  for  concurrence  of  the 
Assistant  Secretary  for  Public  Affairs 
are  reasonable  means  for  managing  and 
controlling  this  provision  for 
supplemental  regulations. 

We  have  expanded  and  clarified  S  5.4 
on  the  relationship  between  the  FOIA 
and  the  Privacy  Act. 

We  have  condensed  and  revised  the 
"Definitions"  portion  of  the  regulation, 
SS  5.11-.20  in  the  proposal.  All  the 
definitions  are  now  combined  in  a  single 
section,  S  5.5.  (As  a  result,  the  subparts 
designated  C-G  in  the  proposed  rule 
have  been  redesignated  B-F  in  this  final 
rule.)  In  the  definition  of  "agency."  we 
have  added  language  to  clarify  that 
program  records  in  the  possession  of 
State  disability  determination  agencies 
are  covered  by  the  rule  along  with 
program  records  in  the  possession  of 
health  insurance  carriers  and 
intermediaries,  but  that  neither  these 
entities  nor  federal  grantees  and 
contractors  are  treated  as  agencies.  In 
the  definition  of  "Department,"  we  have 
added  language  to  make  clear  that  the 
FOIA  and  this  rule  cover  certain  records 
of  carriers  and  intermediaries  under 
Medicare.  We  have  determined  that 
defining  the  organizational  terms 
"operating  division"  and  "stafi'  division" 
is  unnecessary  and  can  also  be 
confusing,  since  the  organizational 
structure  and  terminology  of  the 
Department  changes  from  time  to  time. 
so  we  have  eliminated  those  definitions 
and  simplified  the  definition  of 
"Department"  We  have  eliminated  the 
definition  of  "information"  as 
unnecessary. 

In  the  definition  of  "records,"  we  have 
included  books  and  brochures  as  within 
this  term.  Also  in  this  definition,  the 
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proposal  stated  that  "model  eqaipnieBt" 
was  excluded,  and  we  have  corrected 
this  to  read  "models  [and]  equipment". 
This  definitian  no  tonger  states  that 
certain  materials  available  through 
other  sources  are  excluded  from  the 
category  of  records,  although  it  does 
exclude  books  and  other  materials  in 
formal  HHS  libraries,  an  exclusion  that 
is  part  of  the  current  HHS  regulation,  45 
CFR  5.5(b).  instead,  we  have  stated  in 
the  new  §  5.22  that  requests  for 
materials  distributed  by  the  Government 
Printing  Office  (GPO)  or  National 
Technical  Information  Services  (NTIS) 
and  requests  for  materials  distributed  by 
MHS  program  offices  as  part  of  their 
program  activity,  will  not  be  processed 
under  the  FOIA,  and  we  have  also 
revised  S  5.65  to  make  clear  that  certain 
copyri^ted  material  is  exempt  from 
disclosure. 

One  commenter  questioned  S  5.18(b] 
of  the  proposed  rule,  arguing  that  there 
is  no  authority  for  excluding  materials 
prepared  or  sold  by,  or  available 
through,  libraries,  GPO,  NTIS, 
government  agencies,  or  private 
organizations.  As  noted  above,  we  are 
revising  the  regulation  so  that  these 
materials  are  not  excluded  from  the 
definition  of  "record,"  but  also  so  that 
§  5.22  provides  for  handling  requests  for 
some  of  these  kinds  of  materials  through 
other  than  FOIA  channels.  Such  a  rule 
for  materials  sold  by  or  made  available 
through  GPO  and  NTIS  is  supported  by 
case  law  under  the  FOIA  as  it  stood 
before  the  FOI  Reform  Act  [see  SDC 
Development  Corp.  v.  Mathews,  542  F.2d 
1116  (9th  Cir.  1976)),  and  this  principle 
was  codified  by  §  1803  of  that  statute,  in 
the  new  5  U.S.C.  552(a)(4)(A){vi). 

Obtaining  a  Record  (Subpart  B, 
formerly  Subpart  C)  I 

We  have  revised  %%  5.ZI-.22  to  clarify 
them.  In  {  5.21  (a),  we  have  made  clear 
that,  while  our  policy  is  to  answer  all 
requests,  a  requester  must  make  his/her 
request  either  in  writing  or  directly  to  an 
FOI  Officer  (or  the  Officer's  staff)  in 
order  to  invoke  the  rights  granted  by  the 
FOIA.  A  new  S  5.22  explains  certain 
situations  where  we  will  not  handle 
requests  under  the  FOIA.  These 
provisions  are  elaborations  of  some  of 
the  categories  treated  in  §  5.18  of  the 
proposed  rule  as  exclusions  from  the 
definition  of  "record."  We  have 
renumbered  {  5.22  of  the  proposed  rule 
as  §  5.23,  placing  it  immediately  after 
this  new  provision  on  requests  not 
handled  under  the  FOIA.  In  this  section, 
which  is  discussed  immediately  below, 
we  have  also  added  language  to  make 
clear  that  when  we  refer  a  request  to  the 
agency  that  originated  or  provided  the 
record,  that  referral  amounts  to  the  filing 


of  a  request  writh  that  agency^  «nd  the 
requester  need  not  submit  a  sepaiwte 
request  to  that  agency.  Finally,  we  have' 
taken  §  5.21(d)-(e)  of  the  proposal, 
which  address  how  we  respond  to 
requests,  and  made  them  into  a  new 
§  5.24. 

Several  commenters  objected  to  the 
provision,  in  fi  5.22  of  the  proposed  rule 
(now  {  5.23  of  the  final  rule),  for 
referring  an  FOI  request  to  another 
agency  where  the  request  coocems  a 
record  that  is  in  our  possession  but  that 
was  provided  by  the  other  agency,  and 
where  the  other  agency  asserts  control 
of  the  record.  This  procedure  is 
permissible  where  we  notify  the 
requester  of  the  referral.  See  McGeehee 
V.  CIA.  697  F.2d  1095  fD.C.  Cir.  1983). 
affd  in  pertinent  part  on  rehearing.  Til 
F.2d  1076  (D.C.  Ch-.  1983).  Section  5.22 
requires  such  notification.  We  believe 
the  provision  is  an  appropriate  balance 
of  the  needs  to  consider  the  originating 
agency's  interests,  to  process  requests 
efficiently  and  quickly,  and  to  keep  the 
requester  informed.  TTiis  section  does 
not  say  HHS  will  refuse  to  take  any 
action  with  respect  to  such  records;  it 
merely  provides  for  a  public  referral  of 
the  request  to  the  other  agency. 

Release  and  Denial  of  Records  (Subpart 
C,  formerly  Subpart  D) 

In  S  5.31,  we  have  added  delegations 
to  the  Freedom  of  Information  Queers 
for  the  Heahh  Resources  and  Services 
Administration  (HRSA)  and  the  Alcohol, 
Drug  Abuse  and  Mental  Health 
Administration  (ADAMHA).  We  have 
eliminated  the  delegation  for  the  Office 
of  Human  Development  Services 
(OHDS).  Requests  for  records  of  OHDS 
or  records  of  the  new  Family  Services 
Administration  (FSA)  will  be  handled 
by  the  HHS  Freedom  of  Information 
Officer.  Thus  we  have  revised 
§  5.31(a)(1)  to  add  references  to  OHDS 
and  FSA  and  to  eliminate  the  references 
to  the  Office  of  Child  Support 
Enforcement  and  the  Office  of 
Community  Services,  both  of  which  are 
now  parts  of  FSA.  The  revision  also 
clarifies  the  jurisdiction  of  the  HHS  FOI 
Officer.  We  have  also  updated  the 
designation  of  the  Public  Health  Service 
FOI  Officer  and  the  addresses  of  the 
Social  Security  Administration  and 
Health  Care  Financing  Administration 
FOI  Officers.  Finally,  we  have  revised 
S  5.31(b)  to  clarify  it. 

Several  commenters  objected  to  the 
statement  in  {  5.32(a)  that  we  do  not 
ordinarily  provide  pleadings  filed  in 
court  or  in  administrative  pleadings.  We 
have  eliminated  that  statement,  and  we 
will  treat  such  documents  in  litigation 
files  as  agency  records  subject  to  the 
FOIA.  Except  to  the  extent  that  the 


documents.  «r  any  mai^ginal  notes  «n 
them,  are  eMsmpft  from  mandatory 
disclosure,  we  will  provide  them  to 
requesters. 

Webave  also  revised  5  5.32  (a)-(b)  to 
clarify  Bevend  points.  First,  Ihe  example 
given  in  the  proposed  rule  may  have 
been  misleading.  Wlien  the  Government 
is  not  a  party  to  Htigation,  we  do  not 
ordinarily  disdose  one  party's  heahh 
records  to  the  other  party  under  the 
FOIA,  since  we  do  not  ordinarily 
consider  a  party  to  such  private 
litigation  to  represent  a  public  interest  in 
disclosure.  Second,  we  wanted  to  state 
that  the  oridinary  practice  of  disclosing 
previously-released  records  does  not 
override  a  Matotory  prohibitTon  on 
disclosure,  and  does  not  necessarily 
apply  when  an  exemption  operates 
differently  in  the  new  situation.  Third, 
we  have  rafvised  para^aph  (b)  to  avoid 
implying  that  paragraph  (a)  states  a 
requirement;  that  paragraph  merely 
describes  our  ordinaiy  practice. 

One  commenter  disagreed  with  the 
statement  in  S  5.33fb)  that  when  we 
inform  a  requester  that  we  have  not 
been  able  to  find  any  records  sou^t  by 
the  request,  this  response  does  not 
constitute  a  denial  of  that  request.  We 
believe  this  statement  is  in  accord  with 
the  FOIA,  and  have  decided  to  retain  it. 
Where  the  initial  search  produces  no 
records,  there  is  no  need  to  have  an 
administrative  appeal  process  to  review 
that  finding,  and  the  respoose  will  not 
advise  the  requester  about  the  appeal 
procedures.  Where  no  records  exist, 
none  are  being  "withheld."  Thus,  while 
a  court  can  review  the  adequacy  of  the 
search,  it  it  confirms  our  finding,  it 
should  dismiss  the  case  for  lack  of 
jurisdiction.  See,  e.g.,  Anderson  v. 
Federal  Bureau  of  Prisons,  Civ.  No.  85- 
2596  [D.D.C.  Feb.  7, 1986). 

One  commenter  stated  that  §  5.35  was 
inadequate  because  the  Department 
presenUy  does  not  make  its 
determinations  on  FOI  requests  and 
appeals  within  the  respective  time  limits 
(10  days  for  requests  and  20  days  for 
appeals,  plus  possible  extension)  stated 
in  that  section.  These  limits  are  set  by 
the  statute,  and  we  cannot  lengthen  this. 
We  can  only  make  our  best  efforts  to 
comply. 

Another  commenter  objected  to 
§  5.35(c)(4).  which  allows  an  extension 
of  the  time  limits  in  order  to  negotiate 
with  submitters  and  requesters  of 
possibly  proprietary  records.  We  have 
left  this  provision  in.  since  it  is 
necessary  in  order  to  conduct  the 
predisclosure  notifioation  procedures 
prescribed  by  f  5.65  (c}-{e).  which  are 
mandated  by  Executive  Order  No.  12600. 


Fees  (Subpart  D,  formerly  Subpart  E) 

Since  we  published  our  proposed  rule 
in  April  1986.  Congress  enacted  the 
Freedom  of  Information  Reform  Act  of 
1986.  Pub.  L  99-570.  sections  1801-1804. 
Section  1803  of  that  act  substantially 
revised  the  law  on  fees.  Its  primary 
effect  was  to  establish  three  categories 
of  requests  and  to  prescribe  which  types 
of  fees  could  be  charged  for  each.  For 
commercial  use  requests,  agencies  may 
charge  for  search,  duplication,  and 
review;  for  non-commercial  requests 
from  educational  and  scientific 
institutions  and  from  news  media 
representatives,  agencies  may  charge  for 
duplication  only;  and  for  other  requests, 
agencies  may  charge  search  and 
duplication  only.  The  statute  also  grants 
two  fiee  hours  of  search  time  and  100 
free  pages  of  duplication  for  the  latter 
two  categories,  and  its  bars  charging 
fees  where  the  costs  of  collecting  the  fee 
exceed  the  fee  to  be  collected.  The 
statute  also  revised  the  standard  for  fee 
waivers. 

The  statute  instructed  the  Office  of 
Management  and  Budget  (OMB)  to  issue 
guidelines  on  fees,  including  a  uniform 
schedule  of  fees  for  agencies,  and  it 
required  each  agency  to  issue  a  fee 
schedule  conforming  to  the  schedule  in 
OMB's  guidelines.  Pursuant  to  the 
statute,  OMB  published  proposed 
guidelines  on  January  16, 1987  (52  FR 
1992),  and  final  guidelines  March  27, 
1987  (52  FR  10012).  Those  guidelines  did 
not  include  a  imiform  fee  schedule,  but 
did  include  instructions  on  how 
particular  kinds  of  charges  should  be 
calculated  and  set. 

We  have  substantially  revised  our 
proposed  rule  to  conform  with  the 
statute  and  with  OMB's  instructions  on 
calculating  particular  kinds  of  charges. 
Certain  of  the  fee  changes  are  imposed 
in  reliance  on  31  U.S.C.  9701  as  well  as 
on  the  FOIA.  and  we  have  added  the 
former  statute  in  our  citations  of 
authority.  We  explain  here  the  changes 
we  have  made,  and  we  respond  to  tbe 
public  comments  on  this  subpart, 
although  many  of  those  comments  were 
rendered  moot  by  the  statute.  We  are 
publishing  this  subpart  in  interim  final 
form,  and  are  requesting  comments  on  it. 

One  comment  objected  to  charging  the 
regular  copying  fees,  or  any  fee  at  all. 
for  supplying  already-printed  copies  of 
requested  records.  Even  when  a  request 
can  be  filled  using  already-available 
copies,  there  may  still  be  a  direct  cost. 
In  some  cases,  the  extra  copies  were 
originally  made  because  of  anticipated 
future  program  needs;  using  those  copies 
to  answer  FOI  requests  may  eventually 
require  making  new  copies  for  the 
program  purposes.  In  such  a  situation  it 


is  appropriate  to  charge  the  FOI 
requester  the  normal  copying  fees. 
However,  we  have  amended  §  5.43(c)  of 
the  rule  to  provide  for  reduced  fees 
where  using  existing  stocks  to  fill  FOI 
requests  will  not  interfere  with  program 
needs  and  where  the  reduced  charge  is 
still  sufficient  to  cover  the  prorated 
share  of  the  original  printing  cost.  This 
codifies  a  practice  that  has  already  been 
followed  by  the  Social  Security 
Administration. 

Two  commenters  addressed 
i  5.42(a)(1),  which  would  have  set  up  a 
three-tiered  fee  structure  for  manual 
searches,  with  the  hourly  rate  depending 
on  the  grade  level  of  the  employee  doing 
the  search.  One  commenter  said  it  could 
support  this  structure  only  if  it  would 
speed  up  our  responses  to  requests.  We 
have  decided  to  retain  this  structure, 
and  it  is  in  S  5.43(a)  of  the  final  rule.  We 
hope  this  differentiated  fee  structure 
will  increase  our  flexibility  in  assigning 
personnel  to  perform  searches  and 
thereby  speed  up  oitf  responses.  In  any 
case,  the  OMB  guidelines  (§  7.a)  provide 
for  such  a  structure.  The  second 
commenter  said  the  hourly  rates  were 
too  high.  We  disagree.  The  statute 
allows  us  to  charge  the  "direct  costs"  of 
employees'  search  time,  and,  as  OMB's 
guidelines  advise,  direct  cost  should  be 
calculated  as  the  employee's  hourly 
salary  plus  16  percent  to  cover  benefits. 
We  have  decided  to  specify  the  rates  in 
terms  of  particular  grade  and  step  levels 
to  avoid  having  to  amend  the  regulation 
whenever  Federal  salaries  are  adjusted. 
Thus,  we  have  specified  hourly  rates 
based  on  salaries  for  GS-5.  step  7;  GS- 
12.  step  4.  and  GS-15.  step  7.  These  are 
reasonable  approximations  of  the 
average  rates  for  the  grade  ranges  GS-1 
throu^  GS-8.  GS-9  through  GS-14.  and 
GS-15  and  above,  respectively. 

Another  commenter  recommended 
that  we  include  a  provision  requiring 
that  when  we  contract  for  data 
processing  services  to  respond  to  a  FOI 
request,  the  contract  price  be 
reasonable.  We  do  not  believe  such  a 
provision  is  necessary.  There  are 
already  enough  legal  provisions 
requiring  agencies  not  to  waste 
appropriated  funds,  so  adding  one  here 
would  be  superfluous.  Also,  in  the  FOI 
context,  there  are  practical  incentives 
against  our  agreeing  to  excessive 
contract  prices — agencies  must  use  their 
budgeted  funds  to  pay  contractors,  and 
they  cannot  recoup  that  money  from  FOI 
requesters  since  FOI  fees  go  to  the 
Treasury. 

In  §  5.43(c)  of  the  proposd  regulation 
(§  5.44(c)  of  the  final),  we  have  modified 
the  first  condition  for  requiring  advance 
payment,  to  speak  of  failure  to  pay 


previous  bills  "in  a  timely  fashion."  In 
the  second  condition,  we  have  amended 
the  floor  for  fees  for  the  current  request 
from  $50  to  $250.  And  in  the  same 
condition,  we  have  changed  the  quantity 
being  measured  from  "search  and 
duplication  costs"  to  "fees"  that  will  be 
charged.  All  of  these  changes  comport 
with  the  new  5  U.S.C.  552(a)(4)(A){v),  as 
amended  by  the  FOI  Reform  Act. 

There  were  in  particular  a  number  of 
comments  about  9  6.44  of  the  proposed 
rule,  on  fee  waivers.  That  section  was 
based  on  a  statutory  provision  that  was 
revised  by  the  FOI  Reform  Act.  so  some 
of  those  comments  were  rendered  moot. 
The  fee  waiver  provision  in  the  final 
rule.  §  5.45,  is  based  on  the  new 
statutory  language.  In  preparing  it.  we 
have  considered  the  treatment  of  that 
new  provision  in  a  memorandum  of 
guidance  issued  on  April  2, 1987,  by  the 
Assistant  Attorney  General,  Office  of 
Legal  Policy.  That  memorandum  was 
intended  as  guidance  and  was  not 
intended  to  be  binding  on  agencies,  and 
we  have  treated  it  in  this  way. 

Some  commenters  criticized  S  5.44  of 
the  proposed  rule  in  general  terms  as 
adoption  of  certain  guidance  issued  by 
the  Department  of  Justice  in  1983.  Since 
the  statute  has  been  amended,  the  1983 
guidance  superseded,  and  our  proposed 
rule  thoroughly  revised,  these  general 
criticisms  are  moot. 

Two  commenters  objected  to  the 
statement  in  the  proposed  i  5.44(b)(1) 
that  the  requester's  indigency  did  not 
justify  fee  waiver.  They  argued  that  this 
statement  conflicted  with  the  legislative 
history  of  the  old  statutory  provision. 
The  final  rule  does  not  mention 
indigency,  but  it  is  clear  under  the  final 
rule  that  indigency  by  itself  does  not 
support  a  fee  waiver.  That  result  is 
clearly  correct  under  the  amended 
statute.  The  statute  gives  a  clearer 
definition  of  the  kind  of  public  interest 
that  does  support  waiver,  and  indigency 
is  irrelevant  to  that  public  interest.  In 
any  event,  the  practical  significance  of 
the  question  is  substantially  reduced  by 
the  new  statutory  requirement  that  we 
not  charge  requesters  (except  in 
commercial  requests)  for  the  first  two 
hours  of  search  and  for  the  first  100 
pages  of  copying. 

Several  commenters  objected  to  the 
subjectivity  of  the  "public  interest" 
standard  in  proposed  S  5.44(b)(1),  and 
argued  that  leaving  the  subjective 
determination  in  the  agency's  hands 
allowed  the  agency  to  second-guess 
determinations  made  by  the  news  media 
as  to  interest  and  importance.  Under  the 
amended  statute  and  the  final  rule,  the 
public  interest  is  defined  more  closely, 
and  our  analysis  is  more  structured. 
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Thus,  any  possibility  of  arbitrary  denials 
of  waivers  to  news  media 
representatives  should  be  significantly 
reduced.  The  statute  does  not  support 
automatic  waivers  for  news  media 
representatives — such  automatic 
waivers  would  render  superfluous  the 
explicit  statutory  inclusion  of  those 
persons  in  the  category  of  requesters 
that,  while  exempt  from  search  and 
review  costs,  does  normally  have  to  pay 
duplicating  costs.  However,  we  expect 
that  such  waivers  will  frequently  be 
found  appropriate,  and  the  explicit 
provisions  regarding  the  news  media  in 
the  final  rule  (§  5.45  (b)(3),  (c)(1))  should 
help  make  clear  that  news  media 
representatives  will  be  granted  waivers 
when  appropriate. 

One  commenter  objected  to  the 
language  in  proposed  S  5.44(b)(2) 
denying  a  waiver  when  the  requested 
records  are  not  "in  fact  informative." 
Although  this  particular  phrase  is  not  in 
the  final  rule,  the  result  is  clearly  correct 
under  the  new  statute — if  the  records 
are  not  in  fact  informative,  the 
disclosure  does  not  contribute  to  public 
understanding. 

One  commenter  objected  to  the 
statement  in  proposed  5  5.44(b)(4)  that 
dissemination  of  the  information  to  the 
general  public  would  be  a  factor.  There 
is  similar  language  in  §  5.45(b)(3)  of  the 
final  rule.  We  believe  this  language  is 
proper  under  the  new  statutory 
requirement  that  the  records  contribute 
to  public  understanding. 

Two  commenters  addressed  proposed 
§  5.44(b)(5).  regarding  personal  interest. 
One  suggested  that  where  both  a  public 
interest  and  a  private  interest  exist,  we 
should  reduce  the  fees  rather  than  deny 
the  request  entirely.  Under  the  amended 
statute,  if  a  commercial  interest 
outweighs  the  public  interest,  we  may 
neither  waive  nor  reduce  fees.  Where  a 
commercial  interest  exists  but  is 
outweighed  by  the  public  interest,  we 
wrill  normally  grant  a  waiver,  but  in 
some  cases  a  reduction  may  be 
appropriate,  as  suggested  in  {  5.45(d)  of 
the  final  rule.  The  other  commenter 
suggested  that  we  specify  that  the  news 
media  do  not  represent  a  private 
interest  We  have  substantially  adopted 
this  suggestion  in  §  5.45(c)(1). 

Records  A  vailable  for  Public  Inspection 
(Subpart  E,  formerly  Subpart  F) 

One  commenter  remarked  on 
§  5.51(a)(3).  which  says  we  will  not 
disclose  certain  investigatory  manuals. 
The  commenter  did  not  recommend  any 
change  in  this  language.  We  have 
reexamined  the  language  and  have 
determined  that  this  exclusion  is 
consistent  with  the  case  law  prior  to  the 
FOI  Refonn  Act  and  is  strengthened  by 


section  1804  of  that  Act.  amending  5 
U.S.C.  552(b)(7KE).  We  have  left  the 
language  unchanged. 

Reasons  for  Withholding  Some  Records 
(Subpart  F.  formerly  Subpart  C) 

We  have  amended  S  5.61  to  make 
clear  that  our  commitment  to  withhold 
information  furnished  in  reliance  on  a 
confidentiality  provision  extends  only 
as  far  as  the  exemptions  permit 

We  have  revised  \  5.63  to  clarify  the 
different  kinds  of  records  exempt  under 
Exemption  2. 

We  have  revised  S  5.64  to  more 
closely  paraphrase  the  statutory 
language.  The  language  in  the  proposed 
rule  might  have  supported  an  inference 
that  disclosure  of  Exemption  3  records 
was  prohibited,  or  that  Exemption  3 
applied  only  to  records  that  we  had 
promised  to  keep  confidential.  The 
revised  language  precludes  such 
inferences. 

We  have  substantially  revised  the 
explanation  of  Exemption  4,  in  proposed 
S  5.65(a)-{c).  now  §  5.85(a}-{b).  The  new 
language  follows  more  closely  the 
analysis  that  is  now  standard  under  "fte 
case  law,  especially  for  the  category  of 
"confidential"  information.  See  National 
Parks  and  Conservation  Ass'n  v. 
Morton,  498  F.2d  765  (D.C.  Cff.  1974).  It 
narrows  the  definition  of  "trade  secret" 
in  accord  with  recent  authoritative  case 
law.  See  Public  Citizen  Health  Research 
Group  v.  FDA.  704  F.2d  1280  (D.C.  Or. 
1983).  It  revises  the  definitions  of 
"obtained  from  a  person"  to  cover 
information  provided  from  within  the 
agency  where  the  provider  retains  his  or 
her  own  commercial  or  financial  interest 
in  the  information,  such  as  certain 
information  on  inventions  by  agency 
employees,  where  the  employee  retains 
an  interest  under  section  7  or  section  8 
of  the  Federal  Technology  Transfer  Act- 
of  1986,  Pub.  L  99-502, 15  U.S.C.  3710,  c. 
3710d.  It  adds  an  explanation  of 
"privileged"  information,  which  was 
lacking  in  the  proposal.  One  commenter 
suggested  that  one  of  the  subcategories 
of  "confidential"  information — 
information  %vho8e  disclosure  may 
impair  the  government's  ability  to  obtain 
necessary  information  in  the  future- 
was  too  broad.  We  have  retained  this 
category,  since  it  is  clearly  established 
in  the  case  law. 

Two  commenters  recommended 
amending  {  5.6S(d)  in  the  proposed  rule 
to  state  that  certain  grant-related 
records  would  ordinarily  be  considered 
exempt.  We  have  not  adopted  this 
suggestion.  Decisions  as  to  whether 
documents  are  exempt  under  Exemption 
4  are  generally  made  on  a  case-by-oase 
basis,  and  we  decided  not  to  try  to  set 
forth  in  this  regulation  categories  of 


records  that  woukl  or  would  not  fall 
within  that  exemption.  However,  as 
noted  below,  we  have  made  the 
provisions  for  designation  and 
predisclosure  notification  applicable  to 
records  other  than  contract  records,  and 
these  provisions  would  apply  to  grant 
records. 

We  have  revised  S  5.65(d)  through  (g) 
of  the  proposed  rule,  regarding  requests 
for  business  data  in  contract  files  and 
predisclosure  notification  to  the  offeror 
who  provided  the  record.  The  revised 
provisions,  at  S  5.65(c)  through  (e). 
generally  follow  the  requirements  of 
Executive  Order  No.  12600.  They  define 
more  thoroughly  and  clearly  how  to 
designate  records  as  exempt  and  how 
the  predisclosure  notification  process 
works.  They  are  no  longer  limited  to 
records  provided  in  connection  with  a 
contract.  They  also  include  several  new 
elements.  Designations  of  exempt 
records  will  expire  after  ten  years.  The 
notice  requirements  will  not  aj^ly  if  we 
decide  to  withhold  the  record,  if  we 
decide  that  the  designation  is  frivolous, 
or  if  a  statute  (other  than  the  FOIA)  or  a 
narrowly-dra«vn  regulation  requires 
release.  The  provider  will  be  entitled  to 
a  written  statement  of  our  reasons  for 
overruling  its  objections  to  disclosure. 
Finally,  we  will  nottfy  the  requester 
when  we  give  a  provider  a  notice  and 
opportunity  to  act 

We  received  many  comments  aboct 
the  predisclosure  notification  provisions 
in  the  proposed  rule.  Several 
commenters  objected  to  the 
requirements  in  {  5.65(g)  that  the  offeror 
intervene  in  any  suite  brought  by  the 
requester  under  the  FOIA.  We  have 
eliminated  this  provision. 

One  commenter  recommended  that 
we  not  require  predisclosure  notification 
where  material  is  plainly  nan-exempt 
Another  commenter  recommended 
eliminating  any  such  requirement  and 
making  pret^closure  notification 
entirely  discretionary.  As  noted  above, 
the  final  rule  lists  situations  where  the 
notification  requirements  will  not  apply, 
including  certain  situations  'where  the 
records  are  obviously  non-exempt. 
However,  in  oAer  situations,  we  believe 
it  appropriate  to  guarantee  submitters 
the  procedural  rights  estabUsfaed  by 
these  provisions;  moreover,  such 
guarantees  £ire  required  by  the  above- 
cited  Executive  Order. 

One  commenter  recommended  giving 
notice  to  the  requester  when  these 
procedures  are  used.  As  noted  above, 
the  final  rule  does  this,  in  §  5.6S(d)(S). 

Two  commenters  discussed  the  timing 
of  the  process.  One  recommended  that 
we  use  telephone,  overnight  mail,  and 
other  methods  to  »cpedite  this  process, 
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and  the  other  recommended  that  the 
five-working-days  time  limits  be 
reduced  to  five  calendar  days.  We  have 
not  adopted  these  recommendations. 
Reliance  on  telephone  notification 
would  preclude  giving  the  submitter  a 
copy  of  the  request  or  a  copy  of  the 
records  as  we  propose  to  disclose  them. 
Written  communications  are  more  likely 
to  be  clear  and  complete,  and  they  will 
make  possible  a  reliable  record  of  the 
process  that  occurred.  Using  overnight 
mail  or  a  similar  service  would  make  the 
procedure  excessively  expensive.  The 
five-day  limits  will  remain  five  working 
days,  since  most  legal  time  limits  of  that 
length  are  calculated  in  that  way, 
including  the  response  time  hmits  of  the 
FOIA  itself. 

One  commenter  recommended  that 
the  rule  state  that  records  designated  by 
the  provider  "will  generally"  be 
withheld.  We  did  not  do  this,  since  the 
designation  by  the  provider  does  not 
logically  support  a  presumption  that  the 
material  is  exempt. 

We  have  revised  (  5.66  to  explain 
more  precisely  the  operation  of 
Exemption  5.  The  introductory  language 
now  explains  the  role  and  scope  of  the 
threshold  test  in  the  exemption,  and  it 
also  now  specifies  that  all  generally- 
recognized  privileges  are  incorporated 
in  the  exemption.  The  description  of  the 
deliberative  process  privilege  now 
defines  that  privilege  more  precisely, 
following  the  case  law,  and  makes  clear 
that  predecisional  documents  do  not 
lose  their  privilege  once  a  decision  is 
made.  It  also  makes  clear  that  the 
release  of  otherwise  non-exempt  purely 
factual  information  is  mandatory.  We 
have  revised  the  description  of  the  work 
product  and  attorney-client  privileges  to 
state  somewhat  more  completely  the 
bases  and  scopes  of  these  privileges. 

One  comment  expressed  concern  that 
under  the  deliberative  process  privilege 
as  described  in  the  rule  (§  5.66(a)),  state 
agencies  might  not  be  able  to  obtain 
correspondence  between  the 
headquarters  office  and  the  regional 
office  of  an  HHS  component  on 
interpretations  of  policy.  We  have  not 
changed  the  language  of  this  paragraph 
based  on  this  comment.  In  both  the 
proposed  rule  and  this  final  rule,  our 
intent  was  to  avail  ourselves  of  the  full 
scope  of  this  privilege.  To  the  extent  the 
documents  of  concern  to  the  commenter 
contain  policy  decisions  by  a 
headquarters  office,  they  are  not  within 
this  privilege  and  would  (unless 
otherwise  exempt)  be  disclosed. 
Likewise,  to  the  extent  the 
communications  contain  segregable 
purely  factual  material,  such  material 
would  be  outside  this  privilege. 


Two  comments  mentioned  the 
discussion  in  t  S.66(a)  of  segregable 
purely  factual  material.  One  of  them 
said  Uiat  the  proposed  rule  did  not  state 
clearly  enough  that  segregable  purely 
factual  material  will  be  released.  As 
noted  above,  we  have  revised  the 
proposed  rule  to  make  clear  that  release 
of  segregable  factual  material  not 
otherwise  exempt  is  mandatory,  and  to 
describe  the  scope  of  the  privilege  more 
fully.  However,  we  do  not  think  that  the 
proposed  rule  described  the  category  of 
segregable  purely  factual  material  more 
restrictively  than  the  case  law,  so  the 
final  rule  does  not  represent  a  decision 
to  broaden  that  category. 

One  commenter  recommended 
deleting  §  5.66(c).  The  commenter 
questioned  whether  the  attorney-client 
privilege  applied  at  all  in  a  federal 
agency  context  and  argued  further  that 
the  provision  was  overbroad  and  vague. 
We  have  retained  the  provision,  and 
have  revised  it  to  clarify  its  scope.  The 
case  law  clearly  estabhshes  that  the 
privilege  does  apply  in  the  federal 
agency  context  Part  of  the  conunenter's 
concern  was  that  a  pre-existing 
document  could  be  made  exempt  merely 
by  being  sent  to  the  agency's  attorney. 
The  rule  does  not  purport  to  have  this 
result.  A  pre-existing  document  that  is 
otherwise  not  exempt  does  not  become 
privileged  in  this  way,  although  the 
privilege  may  protect  the  copy  of  the 
document  that  is  included  in  the 
communication  to  the  attorney. 

We  have  amended  S  5.67(c)  to  add  a 
reference  to  some  normally-exempt 
records  of  the  Public  Health  Service. 
The  types  of  records  listed  in  this 
paragraph  are  not  meant  to  be 
exhaustive,  or  even  necessarily  typical, 
of  the  kinds  of  records  normally  exempt 
under  Exemption  6. 

We  have  revised  S  5.68  to  follow  the 
changes  in  Exemption  7  effected  by  the 
FOI  Reform  Act. 

This  rule  will  take  effect  immediately, 
rather  than  after  30  days.  Many  of  its   ^ 
provisions  are  interpretative  rules  and 
statements  of  policy.  Also,  the  Secretary 
finds  that  there  is  good  cause  to  make 
the  rule  effective  immediately.  The  fees 
provisions  conform  to  statutory  changes 
that  were  effected  by  the  FOI  Reform 
Act  and  that  have  already  taken  effect. 
Also,  section  1804(b)(1)  of  that  act 
mandated  that  agencies  promulgate 
their  implementing  fee  regulations  by 
April  25, 1987.  An  immediate  effective 
date  is  necessary  to  minimize  the  extent 
to  which  the  Department  is  out  of 
compliance  with  this  requirement.  Other 
than  the  fees  provision,  the  greatest 
change  effected  by  this  rule  is  the 
predisclosure  notification  provisions. 


Since  those  afford  submitters  of 
commercial  records  a  procedural 
safeguard  to  protect  their  statutorily- 
recognized  interests  in  these  records, 
making  the  rule  effective  immediately 
will  further  protect  those  interests. 

The  Secretary  has  determined  that 
this  regulation  is  not  a  major  rule  within 
the  meaning  of  E.0. 12291  because  it  will 
not  have  an  effect  on  the  economy  of 
$100  million  or  more  or  otherwise  meet 
the  threshold  criteria.  Therefore,  the 
preparation  of  a  regulatory  impact 
analysis  is  not  required. 

The  Secretary  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  any  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibihty  Act  Pub.  L. 
96-354. 

This  regulation  does  not  require  use  of 
a  form,  nor  does  it  otherwise  involve  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  44  U.S.C, 
3501-3520. 

List  of  Subjects  in  45  CFR  Fart  5 

Freedom  of  information. 

For  the  reasons  set  out  in  the 
preamble,  45  CFR  Part  5  is  revised  as 
followj 


PART  5-HfREEOOM  OF  INFORMATION 
ACT  REGULATIONS 

Subpart  A— Basic  Policy 

Sec. 

5.1  Purpose. 

5.2  Policy. 

5.3  Scope. 

5.4.    Relationship  between  FOIA  and  the 

Privacy  Act  of  1974. 
5.5    Definitions. 

Subpart  B— Obtaining  a  Record 

5.21  How  to  request  records. 

5.22  Requests  not  handled  under  the  FOIA. 

5.23  Referral  of  requests  outside  the 
Department. 

5.24  Responding  to  your  request. 

Subpart  C — Release  and  Denial  of  Records 

5.31  Designation  of  authorized  officials. 

5.32  Release  of  records. 

5.33  Denial  of  requests. 

5.34  Appeal  of  denials. 

5.35  Time  limits. 

SutipartD — Fees 

5.41  Fees  to  be  charged — categonea  of 
requests. 

5.42  Fees  to  be  charged — general  provisions. 

5.43  Fee  schedule. 

5.44  Procedures  for  assessing  and  collecting 
fees. 

5.45  Waiver  or  reduction  of  fees. 

Subpart  E— Racords  AvaHaMe  for  Putilic 
Inspection 

5.51  Records  available. 

5.52  Indexes  of  records. 
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Subpart  F—R«atoiM  for  WittiholcHng  Some 


5.61  General. 

5.62  Exemption  one:  national  defense  and 
foreign  policy. 

5.63  Exemption  two:  internal  personnel 
rules  and  practices. 

5.64  Exemption  three:  records  exempted  by 
other  statutes. 

5.85  Exemption  four  trade  secrets  and 
confidential  commercial  or  Tmancial 
information. 

5.66  Exemption  five:  internal  memoranda. 

5.67  Exemption  six:  clearly  unwarranted 
invasion  of  personal  privacy. 

5.68  Exemption  seven:  law  enforcement. 

5.69  Exemptions  eight  and  nine:  records  on 
financial  institutions;  records  on  wells. 

Authority:  5  U.S.C.  552.  31  U.S.C.  9701.  42 
U.S.C.  1306(c).  Executive  Order  No.  12600. 

Subpart  A— Basic  Policy 

S5.1    Purposes. 

This  part  contains  the  rules  that  ^e 
Department  of  Health  and  Human 
SeiT^ices  (HHS)  follows  in  handling 
requests  for  records  under  the  Fi^edom 
of  Information  Act  (FOIA).  It  describes 
how  to  make  a  FOIA  request;  who  can 
release  records  and  who  can  decide  not 
to  release;  how  much  time  it  should  take 
to  make  a  determination  regarding 
release:  what  fees  may  be  charged;  what 
records  are  available  for  public 
inspection;  why  some  records  are  not 
released:  and  your  right  to  appeal  and 
then  go  to  court  if  we  refuse  to  release 
records. 

§5.2    PoNcy. 

As  a  general  policy,  HHS  follows  a 
balanced  approach  in  administering 
FOIA.  We  not  only  recognize  the  right  of 
public  access  to  information  in  the 
possession  of  the  Department,  but  also 
protect  the  integrity  of  internal 
processes.  In  addition,  we  recognize  the 
legitimate  interests  of  organizations  or 
persons  who  have  submitted  records  to 
the  Department  or  who  would  otherwise 
be  affected  by  release  of  record.  For 
example,  we  have  no  discretion  to 
release  certain  records,  such  as  trade 
secrets  and  confidential  commercial 
information,  prohibited  from  release  by 
law.  This  policy  calls  for  the  fullest 
responsible  disclosure  consistent  with 
those  requirements  of  administrative 
necessity  and  confidentiality  which  are 
recognized  in  the  Freedom  of 
Information  Act. 

SS.3    Scop*. 

These  rules  apply  to  all  components  of 
the  Department  Some  units  may 
establish  additional  rules  because  of 
unique  program  requirements,  but  such 
rules  must  be  consistent  with  these  rules 
and  must  have  the  concurrence  of  the 
Assistant  Secretary  for  Public  Affairs. 


Existing  implementing  rules  remain  in 
effect  to  the  extent  that  they  are 
consistent  with  the  new  Departmental 
regulation.  If  additional  rules  are  issued, 
they  will  be  published  in  the  Federal  ' 
Register,  and  you  may  get  copies  from 
our  Freedom  of  Information  Officers. 

§  5.4    Relationsliip  between  ttie  FOIA  and 
the  Privacy  Act  of  1974. 

(a)  Coverage.  The  FOIA  and  this  rule 
apply  to  all  HHS  records.  The  Privacy 
Act,  5  U.S.C.  552a,  applies  to  records 
that  are  about  individuals,  but  only  if 
the  records  are  in  a  system  of  records. 
"Individuals"  and  "system  of  records" 
are  defined  in  the  Privacy  Act  and  in  our 
Privacy  Act  regulation,  Part  5b  of  this 
title 

(b)  Requesting  your  own  records.  If 
you  are  an  individual  and  request 
records,  then  to  the  extent  you  are 
requesting  your  own  records  in  a  system 
of  records,  we  will  handle  your  request 
under  the  Privacy  Act  and  Part  5b.  If 
there  is  any  record  that  we  need  not 
release  to  you  under  those  provisions, 
we  will  also  consider  your  request  under 
the  FOIA  and  this  rule,  and  we  will 
release  the  record  to  you  if  the  FOIA 
requires  it. 

(c)  Requesting  another  individual's 
record.  Whether  or  not  you  are  an 
individual,  if  you  request  records  that 
are  about  an  individual  (other  than 
yourself)  and  that  are  in  a  system  of 
records,  we  will  handle  your  request 
under  the  FOIA  and  this  rule.  (However, 
if  our  disclosure  in  response  to  your 
request  would  be  permitted  by  the 
Privacy  Act's  disclosure  provision.  5 
U.S.C.  552a(b],  for  reasons  other  than 
the  requirements  of  the  FOIA,  and  if  we 
decide  to  make  the  disclosure,  then  we 
will  not  handle  your  request  under  the 
FOIA  and  this  rule.  For  example,  when 
we  make  routine  use  disclosures 
pursuant  to  requests,  we  do  not  handle 
them  under  the  FOIA  and  this  rule. 
"Routine  use"  is  defined  in  the  Privacy 
Act  and  in  Part  5b.)  If  we  handle  your 
request  under  the  FOIA  and  this  rule 
and  the  FOIA  does  not  require  releasing 
the  record  to  you,  then  the  Privacy  Act 
may  prohibit  the  release  and  remove  our 
discretion  to  release. 

§5.5    Definitions. 

As  used  in  this  part. 

"Agency"  means  any  executive 
department,  military  department, 
government  corporation,  government 
controlled  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  Federal  Government,  or  any 
independent  regulatory  agency.  Thus, 
HHS  is  an  agency.  A  private 
organization  is  not  an  agency  even  if  it 
is  performing  work  under  contract  with 


the  Government  or  is  receiving  Federal 
financial  assistance.  Grantee  and 
contractor  records  are  not  subject  to  the 
FOIA  unless  they  are  in  the  possession 
or  under  the  control  of  HHS  or  its 
agents,  such  as  health  insurance  carriers 
and  intermediaries. 

"Commercial  use"  means,  when 
referring  to  a  request,  that  the  request  is 
from  or  on  behalf  of  one  who  seeks 
information  for  a  use  or  purpose  that 
furthers  the  commercial,  trade,  or  profit 
interests  of  the  requester  or  of  a  person 
on  whose  behalf  the  request  is  made. 
Whether  a  request  is  for  a  commercial 
use  depends  on  the  purpose  of  the 
request  and  the  use  to  which  the  records 
will  be  put;  the  identity  of  the  requester 
(individual,  non-profit  corporation,  for- 
profit  corporation),  or  the  nature  of  the 
records,  while  in  some  cases  indicative 
of  that  purpose  or  use,  is  not  necessarily 
determinative.  When  a  request  is  from  a 
representative  of  the  news  media,  a 
purpose  or  use  supporting  the 
requester's  news  dissemination  function 
is  not  a  commercial  use. 

"Department"  or  "HHS"  means  the 
Department  of  Health  and  Human 
Services.  It  includes  health  insurance 
carriers  and  intermediaries  to  the  extent 
they  are  performing  functions  under 
agreements  entered  into  under  sections 
1816  and  1842  of  the  Social  Security  Act, 
42  U.S.C.  1395h,  1395U. 

"Duplication"  means  the  process  of 
making  a  copy  of  a  record  and  sending  it 
to  the  requester,  to  the  extent  necessary 
to  respond  to  the  request.  Such  copies 
include  paper  copy,  microform,  audio- 
visual materials,  and  magnetic  tapes, 
cards,  and  discs. 

"Educational  institution"  means  a 
preschool,  elementary  or  secondary 
school,  institution  of  undergraduate  or 
graduate  higher  education,  or  institution 
of  professional  or  vocational  education. 

"Freedom  of  Information  Act"  or 
"FOIA"  means  Section  552  of  Title  5. 
United  States  Code,  as  amended. 

"Freedom  of  Information  Officer" 
means  an  HHS  official  who  has  been 
delegated  the  authority  to  release  or 
withhold  records  and  assess,  waive,  or 
reduce  fees  in  response  to  FOIA 
requests. 

"Non-commercial  scientific 
institution"  means  an  institution  that  is 
not  operated  substantially  for  purposes 
of  furthering  its  own  or  someone  else's 
business,  trade,  or  profit  interests,  and 
that  is  operated  for  purposes  of 
conducting  scientific  research  whose 
results  are  not  intended  to  promote  any 
particular  product  or  industry. 

"Records"  means  any  handwritten, 
typed,  or  printed  documents  (such  as 
memoranda,  books,  brochures,  studies, 
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writings,  drafts,  letters,  transcripts,  and 
minutes)  and  documentary  material  in 
other  forms  (s«ch  as  punchcards; 
magnetic  tapes,  cards,  or  discs;  paper 
tapes:  aadio  or  video  recmtUngs;  maps; 
photographs;  slides;  microfibn;  and 
motion  pictures).  It  does  not  include 
objects  or  articles  such  as  exhibits, 
models,  equipment,  and  duplication 
machines  or  aodiovisual  processing 
materials.  Nor  does  it  include  books, 
magazines,  pamphlets,  or  other 
reference  material  in  formally  organized 
and  officially  designated  HHS  libraries, 
where  snch  materials  are  available 
under  the  rules  of  the  particular  library. 

"Representative  of  the  news  media" 
means  a  person  actively  gadiering  news 
for  an  entity  oi^ganized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
"News"  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  publia  News 
media  entities  include  television  and 
radio  broadcasters,  publishers  of 
periodicals  (to  the  extent  they  publish 
"news")  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public,  and  entities  diat 
may  disseminate  news  through  other 
media  (e-g..  electronic  dissemination  of 
text).  We  will  treat  freelance  jotutialists 
as  representatives  of  a  news  media 
entity  if  they  can  show  a  solid  basis  for 
expecting  publication  through  such  an 
entity.  A  publication  contract  is  such  a 
basis,  and  the  requester's  past 
publication  record  may  show  such  a 
basis. 

"Request"  means  asking  for  records, 
whether  or  not  you  refer  spedfically  to 
the  Freedom  of  Information  Act 
Requests  from  Federal  agencies  and 
court  orders  for  documents  are  not 
included  within  this  definition. 

"Review"  means,  when  used  in 
connection  with  processing  records  for  a 
commercial  use  request  examining  the 
records  to  determine  what  portions,  if 
any,  may  be  withheld,  and  any  other 
processing  that  is  necessary  to  prepare 
the  records  for  release.  It  includes  only 
the  examining  and  processing  that  are 
done  the  first  time  we  analyze  whether 
a  specific  exemption  applies  to  a 
particular  record  or  portion  of  a  record. 
It  dSes  not  include  examination  done  in 
the  appeal  stage  with  respect  to  an 
exemption  that  was  applied  at  the  initial 
request  stage.  However,  if  we  initially 
withhold  a  record  under  one  exemption, 
and  on  appeal  we  determine  that  that 
exemption  does  not  apply,  then 
examining  the  record  in  the  appeal  stage 
for  the  purpose  of  determining  whether 
a  different  exemption  applies  is  included 
in  "review."  It  does  not  include  the 
process  of  researching  or  resolving 


general  legal  or  policy  issues  regarding 
exemptions. 

"Search"  means  looking  for  records  or 
portions  of  records  responsive  to  a 
request  It  includes  reading  and 
interpreting  a  request,  and  also  page-by- 
page  and  line-by-line  examination  to 
identify  responsive  portions  of  a 
document  However,  it  does  not  include 
line-by-line  examination  where  merely 
duplicating  the  entire  page  would  be  a 
less  expensive  and  quicker  way  to 
comply  with  the  request 

Subpart  B— Obtaining  a  Record 

S5.21    How  to  raqueal  records. 

(a)  General.  Our  policy  is  to  answer 
all  requests,  both  oral  and  written,  for 
records.  However,  in  order  to  have  the 
rights  given  you  by  the  FOIA  and  by  this 
regulation  (for  example,  the  right  to 
appeal  if  we  deny  your  request  and  the 
rij^t  to  have  our  decisions  reviewed  in 
court),  you  must  either  make  your 
request  in  writing  or  make  it  orally  to  an 
Freedom  of  Information  OiTicer. 
Freedom  of  Information  Officers  and 
their  staffs  will  put  in  writing  any  oral 
requests  they  receive  directly. 

(b)  Addressing  requests.  It  will  help  us 
to  handle  your  request  sooner  if  you 
address  it  to  the  Freedom  of  Information 
Officer  in  the  HHS  unit  that  is  most 
likely  to  have  the  records  you  want.  (See 
§  5.31  below  for  a  list  of  Freedom  of 
Information  Officers.)  If  you  cannot 
determine  this,  send  the  request  to:  HHS 
Freedom  of  Information  Officer.  410-B, 
Hubert  H.  Humphrey  Building. 
Department  of  Health  cmd  Human 
Services,  200  Independence  Avenue 
SW..  Washington.  DC  20201.  Write  the 
words  "Freedom  of  Information  Act 
Request"  on  the  envelope  and  letter. 

(c)  Details  in  the  letter.  You  should 
provide  details  that  will  help  us  identify 
and  find  the  records  you  are  requesting. 
If  there  is  insufficient  information,  we 
will  ask  you  for  more.  Include  your 
telephone  number(s)  to  help  us  reach 
you  if  we  have  questions.  If  you  are  not 
sure  how  to  write  your  request  or  what 
details  to  include,  communicate  with  a 
Freedom  of  Information  Officer. 

§  5.22    Requests  not  handled  under  the 
FOIA. 

(a)  We  will  not  handle  your  request 
under  the  FOIA  and  this  regulation  to 
the  extent  it  asks  for  records  that  are 
currently  available,  either  from  HHS  or 
from  another  part  of  the  Federal 
Government  under  a  statute  that 
provides  for  charging  fees  for  those 
records.  For  example,  we  will  not 
handle  your  request  under  the  FOIA  and 
this  regulation  to  the  extent  it  asks  for 
records  currently  available  from  the 


Government  Printing  Office  or  the 
National  Technical  Information  Service. 

(b)  We  will  not  handle  your  request 
under  the  FOIA  and  this  regulation  to 
the  extent  it  asks  for  records  that  are 
distributed  by  an  HHS  program  office  as 
part  of  its  regular  program  activity,  for 
example,  health  education  brochures 
distributed  by  the  Public  Health  Service 
or  public  information  leaflets  distributed 
by  the  Social  Security  Administration. 

§5.23    Referral  of  requests  outside  the 
Department 

If  you  request  records  that  were 
created  by,  or  provided  to  us  by.  another 
federal  agency,  and  if  that  agency 
asserts  control  over  the  records,  we  may 
refer  the  records  and  your  request  to 
that  agency.  We  may  likewise  refer 
requests  for  classified  records  to  the 
agency  that  classified  them.  In  these 
cases,  the  other  agency  will  process  and 
respond  to  your  request,  to  the  extent  it 
concerns  those  records,  under  that 
agency's  regulation,  and  you  need  not 
make  a  separate  request  to  that  agency. 
We  will  notify  you  when  we  refer  your 
request  to  another  agency. 

§5.24    Responding  to  your  request 

(a)  Retrieving  records.  The 
Department  is  required  to  furnish  copies 
of  records  only  when  they  are  in  our 
possession  or  we  can  retrieve  them  from 
storage.  If  we  have  stored  the  records 
you  want  in  the  National  Archives  or 
another  storage  center,  we  will  retrieve 
and  review  them  for  possible  disclosure. 
However,  the  Federal  Government 
destroys  many  old  records,  so 
sometimes  it  is  impossible  to  fill 
requests.  Various  laws,  regulations,  and 
manuals  give  the  time  periods  for 
keeping  records  before  they  may  be 
destroyed.  For  example,  there  is 
information  about  retention  of  records  in 
the  Records  Disposal  Act  of  1944, 44 
U.S.C.  3301-3314;  the  Federal  Property 
Management  Regulations,  41  CFR  101- 
11.4;  the  General  Records  Schedules  of 
the  National  Archives  and  Records 
Administration:  and  in  the  HHS 
Handbook:  Files  Maintenance  and 
Records  Disposition. 

(b)  Furnishing  records.  The 
requirement  is  that  we  furnish  copies 
only  of  records  that  we  have  or  can 
retrieve.  We  are  not  compelled  to  create 
new  records.  For  example,  we  are  not 
required  to  write  a  new  program  so  that 
a  computer  will  print  information  in  the 
format  you  prefer.  However,  if  the 
requested  information  is  maintained  in 
computerized  form,  but  we  can.  with 
minimal  computer  instructions,  produce 
the  information  on  paper,  we  will  do  this 
if  it  is  the  only  way  to  respond  to  a 
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request.  Nor  are  we  required  to  perform 
research  for  you.  On  the  other  hand,  we 
may  decide  to  conserve  government 
resources  and  at  the  same  time  supply 
the  records  you  need  by  consolidating 
information  from  various  records  rather 
than  copying  them  all.  Moreover,  we  are 
required  to  furnish  only  one  copy  of  a 
record  and  usually  impose  that  limit.  If 
information  exists  in  different  forms,  we 
will  provide  the  record  in  the  form  that 
best  conserves  government  resources. 
For  example,  if  it  requires  less  time  and 
expense  to  provide  a  computer  record  as 
a  paper  printout  rather  than  on  tape,  we 
will  provide  the  printout. 

Subpart  C— Release  and  Denial  of 
Records 

§  Ul    Designation  of  autttorized  officials, 
(a)  Freedom  of  Information  Officers. 
To  provide  coordination  and 
consistency  in  responding  to  FOIA 
requests,  only  Freedom  of  Information 
Officers  have  the  authority  to  release  or 
deny  records.  These  same  officials 
determine  fees. 

(1)  HHS  Freedom  of  Information 
Officer.  Only  the  HHS  Freedom  of 
Information  Officer  may  determine 
whether  to  release  or  deny  records  in 
any  of  the  following  situations: 

(i)  The  records  you  seek  include 
records  addressed  to  or  sent  from  an 
official  or  office  of  the  Office  of  the 
Secretary,  including  its  staff  offices,  or 
of  any  Regional  Director's  Office; 

(ii)  The  records  you  seek  include  any 
records  of  the  Office  of  Human 
Development  Services,  the  Family 
Services  Administration,  or  any 
organizational  unit  of  HHS  not 
specifically  identified  below;  or 

(iii)  The  records  include  records  of 
more  than  one  of  the  major  units 
identified  below  (PHS,  HCFA.  and  SSA) 
either  at  headquarters  or  in  a  Regional 
Office. 

(2)  PHS  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  Public  Health 
Service  or  if  the  records  you  seek 
involve  more  than  one  health  agency  of 
the  Public  Health  Service,  including  its 
records  in  the  regions,  only  the  Deputy 
Assistant  Secretary  for  Health 
(Communications),  who  also  is  the  PHS 
Freedom  of  Information  Officer,  or  his  or 
her  designee,  may  determine  whether  to 
release  or  deny  the  records,  except  as 
follows: 

(i)  CDC  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  Centers  for 
Disease  Control,  only  the  Director, 
Office  (A  Public  Affairs,  CDC,  who  also 
is  the  CDC  Freedom  of  Information 
Officer,  or  his  or  her  designee,  may 


determine  whether  to  release  or  deny 
the  records. 

(ii)  FDA  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  Food  and 
Drug  Administration,  only  the  Associate 
Commissioner  for  Public  Affairs,  FDA, 
who  also  is  the  FDA  Freedom  of 
Information  Officer,  or  his  or  her 
designee,  may  determine  whether  to 
release  or  deny  the  records. 

(iii)  NIH  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  National 
Institutes  of  Health,  only  the  Associate 
Director  of  Communications.  NIH,  who 
also  is  the  NIH  Freedom  of  Information 
Officer,  or  his  or  her  designee,  may 
determine  whether  to  release  or  deny 
the  records. 

(iv)  HRSA  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  Health 
Resources  and  Services  Administratioil. 
only  the  Associate  Administrator  for 
Communications.  HRSA.  who  also  is  the 
HRSA  Freedom  of  Information  Officer, 
may  determine  whether  to  release  or 
deny  the  records. 

(v)  ADAMHA  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  Alcohol.  Drug 
Abuse  and  Mental  Health 
Administration,  only  the  Associate 
Administrator  for  Communications  and 
Public  Affairs,  ADAMHA,  who  is  also 
the  ADAMHA  Freedom  of  Information 
Officer,  may  determine  whether  to 
release  or  deny  the  records. 

(3)  SSA  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  Social 
Security  Administration,  including  its 
records  in  the  regions,  only  the  Director, 
Office  of  Information,  SSA.  who  also  is 
the  SSA  Freedom  of  Information  Office'r, 
or  his  or  her  designee,  may  determine 
whether  to  release  or  deny  the  records. 

(4)  HFC  A  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  Health  Care 
Financing  Administration,  including  its 
records  in  the  regions,  only  the  Director. 
Officer  of  Public  Affairs,  HCFA,  who 
also  is  the  HCFA  Freedom  of 
Information  OfHcer,  or  his  or  her 
designee,  may  determine  whether  to 
release  or  deny  the  records. 

(b)  Delegations.  Any  of  the  above 
Freedom  of  Information  Officers  may 
delegate  his  or  her  authority  to  release 
or  deny  records  and  to  determine  fees. 
Any  such  delegation  requires  the 
concurrence  of  the  Assistant  Secretary 
for  Public  Affairs. 

(c)  Addresses  and  telephone  numbers. 
The  addresses  and  telephone  numbers 
of  the  Freedom  of  Information  Offlcers 
are  listed  below. 


Freedom  of  Information  Officers 

HHS  Freedom  of  Information  Officer. 

Room  410-B.  Hubert  R  Humphrey 

Building.  200  Independence  Avenue. 

SW..  Washington.  DC  20201,  Tel:  (202) 

472-7453 
SSA  Freedom  of  Information  Officer, 

Room  4-}-8.  West  High  Rise  Building, 

6401  Security  Boulevard.  Baltimore. 

Maryland  21235.  Tel:  (301)  594-2823 
HCFA  Freedom  of  Information  Officer. 

Room  100.  Professional  Building. 

Office  of  Public  Affairs.  6660  Security 

Boulevard.  Baltimore.  Maryland  21207. 

Tel:  (301)  594-4323 
PHS  Freedom  of  Information  Officer, 

Room  721-H.  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue. 

SW..  Washington.  DC  20201.  Tel:  (202) 

245-7688 
FDA  Freedom  of  Information  Officer, 

HFW-35,  Room  12A16.  Parklawn 

Building.  5600  Fishers  Lane,  Rockville. 

Maryland  20857.  Tel:  (301)  443-1813 
NIH  Freedom  of  Information  Officer, 

National  Institutes  of  Health,  Building 

31.  Room  2B43. 9000  Rockville  Pike. 

Bethesda.  Maryland  20205,  Tel:  (301) 

496-5633 
CDC  Freedom  of  Information  Officer. 

Centers  for  Disease  Control,  1600 

Clifton  Road.  NE..  Atlanta.  Georgia 

30333.  Tel:  (404)  329-3286 
HRSA  Freedom  of  Information  Officer. 

Room  14-43.  Pariclawn  Building,  5600 

Fishers  Lane,  Rockville,  Maryland 

20857.  Tel:  (301)  443-2086 
ADAMHA  Freedom  of  Information 

Officer,  Room  12-C-15.  Parklawn 

Building.  5600  Fishers  Lane.  Rockville. 

Maryland  20857.  Tel:  (301)  443-3783 

§  5.32    Release  of  records. 

(a)  Records  previously  released.  If  we 
have  released  a  record,  or  a  part  of  a 
record,  to  others  in  the  past,  we  will 
ordinarily  release  it  to  you  also. 
However,  we  will  not  release  it  to  you  if 
a  statute  forbids  this  disclosure,  and  we 
will  not  necessarily  release  it  to  you  if 
an  exemption  applies  in  your  situation 
and  did  not  apply,  or  appUed  differently, 
in  the  previous  situations. 

(b)  Unauthorized  disclosure.  The 
principle  stated  in  paragraph  (a)  above, 
does  not  apply  if  the  previous  release 
was  unauthorized. 

(c)  Poor  copy.  If  we  cannot  make  a 
legible  copy  of  a  record  to  be  released, 
we  do  not  attempt  to  reconstruct  it. 
Instead,  we  furnish  the  best  copy 
possible  and  note  its  poor  quality  in  our 
reply. 

§5.33    Denial  Of  requests. 

(a)  Information  furnished.  All  denials 
are  in  writing  and  describe  in  general 
terms  the  material  withheld;  state  the 


reasons  for  the  denial,  including,  as 
applicable,  a  reference  to  the  specific 
exemption  of  the  FOIA  authorizing  the 
withholding  or  deletion;  explain  your 
right  to  appeal  the  decision  and  identify 
the  official  to  whom  you  should  send  the 
appeal;  and  are  signed  by  the  person 
who  made  the  decision  to  deny  all  or 
part  of  the  request. 

(b)  Unproductive  searches.  We  make 
a  diligent  search  fw  records  to  satisfy 
your  request.  Nevertheless,  we  may  not 
be  able  always  to  find  the  records  you 
want  using  the  information  you 
provided,  or  they  may  not  exist.  If  we 
advise  you  that  we  have  been  unable  to 
find  the  records  despite  a  diligent 
search,  this  does  not  constitute  a  denial 
of  your  request. 

§5.34   Appeal  Of  denials. 

(a)  Right  of  appeal.  You  have  the  right 
to  appeal  a  partial  or  full  denial  of  your 
FOIA  request.  To  do  so.  you  must  put 
your  appeal  in  writing  and  send  it  to  the 
review  official  identified  in  the  denial 
letter.  You  must  send  your  appeal  within 
30  days  from  the  date  you  receive  that 
letter  or  from  the  date  you  receive  the 
records  released  as  a  partial  grant  of 
your  request,  whichever  is  later. 

(b)  Letter  of  appeal.  The  appeal  letter 
should  state  reasons  why  you  believe 
that  the  FOIA  exemption(8)  we  cited  do 
not  apply  to  the  records  that  you 
requested,  or  give  reasons  why  they 
should  be  released  regardless  of 
whether  the  exemption{s)  apply. 
Because  we  have  some  discretionary 
authority  in  deciding  whether  to  release 
or  withhold  records,  you  may  strengthen 
your  request  by  explaining  your  reasons 
for  wanting  the  records.  However,  you 
are  not  required  to  give  any  explanation. 

(c)  Review  process.  Before  making  a 
decision  on  an  appeal  of  a  denial,  the 
designated  review  official  will  consult 
with  the  General  Counsel  to  ensure  that 
the  rights  and  interests  of  all  parties 
affected  by  the  request  are  protected. 
Also,  the  concurrence  of  the  Assistant 
Secretary  for  Public  Affairs  is  required 
in  all  appeal  decisions,  including  those 
on  fees.  When  the  review  official 
responds  to  an  appeal,  that  constitutes 
the  Department's  final  action  on  the 
request.  If  the  review  official  grants  your 
appeal,  we  will  send  the  reconis  to  you 
promptly  or  let  you  inspect  them,  or  else 
we  will  explain  the  reason  for  any  delay 
and  the  approximate  date  you  will 
receive  copies  or  be  allowed  to  inspect 
the  records.  If  the  decision  is  to  deny 
your  appeal,  the  official  will  state  the 
reasons  for  the  decision  in  writing  and 
inform  you  of  the  FOIA  provision  for 
judicial  review. 


§5.35    Time  limits. 

(a)  General.  FOIA  sets  certain  time 
limits  for  us  to  decide  whether  to 
disclose  the  records  you  requested,  and 
to  decide  appeals.  If  we  fail  to  meet  the 
deadlines,  you  may  proceed  as  if  we  had 
denied  your  request  or  your  appeal.  We 
will  try  diligently  to  comply  with  the 
time  limits,  but  if  it  appears  that 
processing  your  request  may  take  longer 
than  we  would  wish,  we  will 
acknowledge  your  request  and  tell  you 
its  status.  Since  requests  may  be 
misaddressed  or  misrouted,  you  should 
call  or  write  to  confirm  that  we  have  the 
request  and  to  learn  its  status  if  you 
have  not  heard  fi-om  us  in  a  reasonable 
time. 

(b)  Time  allowed.  (1)  We  will  decide 
whether  to  release  records  within  10 
working  days  after  your  request  reaches 
the  appropriate  FOI  office,  as  identified 
in  S  5.31.  When  we  decide  to  release 
records,  we  will  actually  provide  the 
records,  or  let  you  inspect  them,  as  soon 
as  possible  after  that  decision. 

(2)  We  will  decide  an  appeal  within  20 
working  days  after  the  appeal  reaches 
the  appropriate  review  official. 

(c)  Extension  of  time  limits.  FOI 
Officers  or  review  officials  may  extend 
the  time  limits  in  unusual  circumstances. 
Extension  at  the  request  stage  and  at  the 
appeal  stage  may  total  up  to  10  working 
days.  We  will  notify  you  in  writing  of 
any  extension.  "Unusual  circumstances" 
include  situations  when  we: 

(1)  Search  for  and  collect  records  from 
field  facilities,  archives,  or  locations 
other  than  the  office  processing  the 
request. 

(2)  Search  for,  collect,  or  examine  a 
great  many  records  in  response  to  a 
single  request. 

(3)  Consult  with  another  office  or 
agency  that  has  substantial  interest  in 
the  determination  of  the  request. 

(4)  Conduct  negotiations  with 
submitters  and  requesters  of  information 
to  determine  the  nature  and  extent  of 
non-disclosable  proprietary  materials. 

Subpart  D— Fees 

S  &41    Fees  to  be  charged— categories  of 
requests. 

The  paragraphs  below  state,  for  each 
category  of  request,  the  type  of  fees  that 
we  will  generally  charge.  However,  for 
each  of  Uiese  categories,  the  fees  may  be 
limited,  waived,  or  reduced  for  the 
reasons  given  in  SS  5.42  through  5.45  or 
for  other  reasons. 

(a)  Commercial  use  request.  If  your 
request  is  for  a  commercial  use.  HHS 
will  charge  you  the  costs  of  search, 
review,  and  duplication. 

(b)  Educational  and  scientific 
institutions  and  news  media.  If  you  are 


an  educational  institution  or  a  non- 
commercial scientific  institution, 
operated  primarily  for  scholarly  or 
scientific  research,  or  a  representative 
of  the  news  media,  and  your  request  is 
not  for  a  commercial  use.  HHS  will 
charge  you  only  for  the  duplication  of 
documents.  Also,  HHS  will  not  charge 
you  the  copying  costs  for  the  first  100 
pages  of  duplication. 

(c)  Other  requesters.  If  your  request  is 
not  the  kind  described  by  paragraph  (a) 
of  this  section  or  paragraph  (b)  of  this 
section,  then  HHS  will  charge  you  only 
for  the  search  and  the  duplication.  Also, 
we  will  not  charge  you  for  the  first  two 
hours  of  search  time  or  for  the  copying 
costs  of  the  first  100  pages  of 
duplication. 

§  5.42    Fees  to  be  charged — general 
provisions. 

(a)  We  may  charge  search  fees  even  if 
the  records  we  find  are  exempt  from 
disclosure,  or  even  if  we  do  not  find  any 
records  at  all. 

(b)  If  we  are  not  charging  you  for  the 
first  two  hours  of  search  time,  under 

§  5.41(c).  and  those  two  hours  are  spent 
on  a  computer  search,  then  the  two  free 
hours  are  the  first  two  hours  of  the 
operator's  own  operation.  If  the  operator 
spends  less  than  two  hours  on  the 
search,  we  will  reduce  the  total  search 
fees  by  the  average  hourly  rate  for  the 
operator's  time,  multiplied  by  two. 

(c)  If  we  are  not  charging  you  for  the 
first  100  pages  of  duplication,  under 

§  5.41  (b)  or  (c),  then  those  100  pages  are 
the  first  100  pages  of  photocopies  of 
standard  size  pages,  or  the  first  100 
pages  of  computer  printout.  If  we  cannot 
use  this  method  to  calculate  the  fee 
reduction,  then  we  will  reduce  your  total 
duplication  fee  by  the  normal  charge  for 
photocopying  a  standard  size  page, 
multiplied  by  100. 

(d)  We  will  not  charge  you  any  fee  at 
all  if  the  costs  of  routine  collection  and 
processing  of  the  fee  are  likely  to  equal 
or  exceed  the  amount  of  the  fee.  As  of 
May  1987,  such  costs  among  the  units  of 
HHS  ranged  between  $6.00  and  $12.50. 

(e)  If  we  determine  that  you  (acting 
either  alone  or  together  with  others)  are 
breaking  down  a  single  request  into  a 
series  of  requests  in  order  to  avoid  (or 
reduce)  the  fees  charged,  we  may 
aggregate  all  these  requests  for  purposes 
of  calculating  the  fees  charged. 

(f)  We  will  charge  interest  on  unpaid 
bills  beginning  on  the  31st  day  following 
the  day  the  bill  was  sent.  We  will  use 
the  provisions  of  Part  30  of  this  Tide  in 
assessing  interest,  administrative  costs, 
and  penalties  and  in  taking  actions  to 
encourage  payment. 
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(g)  The  subpart  does  not  apply  to  I 
requests  for  Social  Security  program 
records  on  Social  Security  number 
holders,  wage  earners,  employees,  and 
claimants,  where  the  requests  are 
governed  by  section  1106  of  the  Social 
Security  Act.  42  U.S.C.  1306(c).  and  by 
20  CFR  442.441. 

§5.43    Fee  Schedule. 

HHS  charges  the  following  fees:  (a) 
Manual  searching  for  or  reviewing  of 
records — when  the  search  or  review  is 
performed  by  employees  at  grade  GS-1 
through  GS-8.  an  hourly  rate  based  on 
the  salary  of  a  GS-5,  step  7,  employee; 
when  done  by  a  GS-9  through  GS-14,  an 
houriy  rate  based  on  the  salary  of  a  CS- 
12,  step  4,  employee;  and  when  done  by 
a  GS-15  or  above,  an  hourly  rate  based 
on  the  salary  of  a  GS-15.  step  7, 
employee.  In  each  case,  the  hourly  rate 
will  be  computed  by  taking  the  current 
hoiuiy  rate  for  the  specified  grade  and 
step,  adding  16%  of  that  rate  to  cover 
benefits,  and  rounding  to  the  nearest 
whole  dollar.  As  of  November  13, 1987. 
these  rates  were  $10,  $20,  and  $36 
respectively.  When  a  search  involves 
employees  at  more  than  one  of  these 
levels,  we  will  charge  the  rate 
appropriate  for  each. 

(b)  Computer  searching  and  printing — 
the  actual  cost  of  operating  the 
computer  plus  charges  for  the  time  spent 
by  the  operator,  at  the  rates  given  in 
paragraph  (a)  of  this  section. 

(c)  Piratocopying  standard  size 
pages — $0.10  per  page.  FOl  Officers  may 
charge  lower  fees  for  particular 
documents  where — 

(1)  The  document  has  already  been 
printed  in  large  numbers. 

(2]  The  program  office  determines  that 
using  existing  stock  to  answer  this 
request,  and  any  other  anticipated  FOI 
requests.  «vill  not  interfere  with  program 
requirements,  and 

(3)  The  FOI  Officer  determines  that 
the  lower  fee  is  adequate  to  recover  the 
prorated  share  of  the  original  printing 
costs. 

(d)  Photocopying  odd-size  documents 
(such  as  punchcards  or  blueprints),  or 
reproducing  other  records  (such  as 
tapes] — the  actual  cost  of  operating  the 
machine,  plus  the  actual  cost  of  the 
materials  used,  plus  charges  for  the  time 
spent  by  the  operator,  at  the  rates  given 
in  paragraph  (a)  of  this  section. 

(e)  Certifying  that  records  are  true 
copies.  This  service  is  not  required  by 
the  FOIA.  If  we  agree  to  provide  it.  we 
will  charge  $10  per  certification. 

(f)  Sending  records  by  express  mail, 
certified  mail,  or  other  special  methods. 
This  service  is  not  required  by  the  FOIA. 
If  we  agree  to  provide  it,  we  will  charge 
our  actual  cost. 


(g)  Performing  any  other  special 
service  that  you  request  and  we  agree 
to — actual  cost  of  operating  any 
machinery,  plus  actual  cost  of  any 
materials  used,  plus  charges  for  the  time 
of  our  employees,  at  the  rates  given  in 
paragraph  (a)  of  this  section. 

§  S.44    Procedures  for  aseesaing  and 


(a)  Agreement  to  pay.  We  generally 
assume  that  when  you  request  records 
you  are  willing  to  pay  the  fees  we 
charge  for  services  associated  with  your 
request.  You  may  specify  a  limit  on  the 
amount  you  are  willing  to  spend.  We 
will  notify  you  if  it  appears  that  the  fees 
will  exceed  the  limit  and  ask  whether 
you  nevertheless  want  us  to  proceed 
with  the  search. 

(b)  Billing.  Usually  we  %vill  send  you  a 
bill  along  with  or  following  the  delivery 
of  the  records  you  asked  for.  However, 
in  order  to  avoid  sending  numerous 
small  bills  to  frequent  requesters,  or  to 
businesses  or  agents  representing 
requesters,  we  may  aggregate  the 
charges  for  certain  time  periods.  For 
example,  we  might  send  a  bill  to  such  a 
requester  once  a  month.  Fees  should  be 
paid  by  check  or  money  order  in 
accordance  with  the  instructions 
furnished  by  the  person  who  responds  to 
your  request. 

(c)  Advance  payment.  If  you  have 
failed  to  pay  previous  bills  in  a  timely 
fashion,  or  if  our  initial  review  of  your 
request  indicates  that  we  will  charge 
you  fees  exceeding  $250,  we  will  require 
you  to  pay  your  past  due  fees  and/or  the 
estimated  fees,  or  a  deposit,  before  we ' 
start  searching  for  the  records  you  want, 
or  before  we  send  them  to  you.  If  so.  we 
will  let  you  know  promptly  upon 
receiving  your  request.  In  such  cases, 
the  administrative  time  limits  prescribed 
in  S  5.35  (i.e..  ten  working  days  from 
receipt  of  initial  requests  and  20  working 
days  from  receipt  of  appeals  from  initial 
denials,  plus  permissible  extensions  of 
these  time  limits]  will  begin  only  after 
we  come  to  an  agreement  with  you  over 
payment  of  fees,  or  decide  that  fee 
waiver  or  reduction  is  appropriate. 

S5.4S    Watvw  or  reduction  of  fee*. 

(a)  Standard.  We  will  waive  or  reduce 
the  fees  we  would  otherwise  charge  if 
disclosure  of  the  information  meets  both 
of  the  following  tests: 

(1)  It  is  in  the  public  interest  because 
it  is  likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  government,  and 

(2)  It  is  not  primarily  in  the 
commercial  interest  of  the  requester. 
These  two  tests  are  explained  in 
paragraphs  (b)  and  (c)  of  this  section. 


(b)  Public  intemst.  The  disclosure 
passes  the  first  test  only  if  it  furthers  the 
specific  public  interest  of  being  likely  to 
contribute  significantly  to  public 
understanding  of  government  operations 
or  activities,  regardless  of  any  other 
public  interest  it  may  further.  In 
analyzing  this  question,  we  will  consider 
the  following  factors. 

(1)  How.  if  at  all,  do  the  records  to  be 
disclosed  pertain  to  the  operations  or 
activities  of  the  Federal  Government? 

(2]  Would  disclosure  of  the  records 
reveal  any  meaningful  information 
about  government  operations  or 
activities?  Can  one  learn  from  these 
records  anything  about  such  operations 
that  is  not  already  public  knowledge? 

(3)  Will  the  disclosure  advance  the 
understanding  of  the  general  public  as 
distinguished  from  a  segment  of 
interested  persons?  Under  this  factor, 
we  may  consider  whether  the  requester 
is  in  a  position  to  contribute  to  public 
understanding.  For  example,  we  may 
consider  whether  the  requester  has  such 
knowledge  or  expertise  as  may  be 
necessary  to  understand  the 
information,  and  whether  the  requester's 
intended  use  of  the  information  would 
be  likely  to  disseminate  the  information 
among  the  public.  As  unsupported  claim 
to  be  doing  research  for  a  book  or  article 
does  not  demonstrate  that  likelihood, 
while  such  a  claim  by  a  representative 
of  the  news  media  is  better  evidence. 

(4)  Will  the  contribution  to  public 
understanding  be  a  significant  one?  Will 
the  public's  understanding  of  the 
government's  operations  be 
substantially  greater  as  a  result  of  the 
disclosure? 

(c)  Not  primarily  in  the  requester's 
commercial  interest.  If  the  disclosure 
passes  the  test  of  furthering  the  specific 
public  interest  describe  in  paragraph  (b) 
of  this  section,  we  will  determine 
whether  it  also  furthers  the  requester's 
commercial  interest  and.  if  so.  whether 
this  effect  outweighs  the  advancement 
of  that  public  interest.  In  applying  this 
second  test,  we  will  consider  the 
following  factors. 

(1)  Would  the  disclosure  further  a 
commercial  interest  of  the  requester,  or 
of  someone  on  whose  behalf  the 
requester  is  acting?  "Commercial 
interests"  include  interests  relating  to 
business,  trade,  and  proflt  Not  only 
profit-making  corporations  have 
commercial  interests — so  do  nonprofit 
corporations,  individuals,  unions,  and 
other  associations.  The  interest  of  a 
representative  of  the  news  media  in 
using  the  information  for  news 
dissemination  purposes  will  not  be 
considered  a  commercial  interest. 


(2)  If  disclosure  would  further  a 
commercial  interest  of  the  requester, 
would  that  effect  outweigh  the 
advancement  of  the  public  interest 
defined  in  paragraph  (b)  of  this  section? 
Which  effect  is  primary? 

(d)  Deciding  between  waiver  and 
reduction.  If  the  disclosure  passes  both 
tests,  we  will  normally  waive  fees. 
However,  in  some  cases  we  may  decide 
only  to  reduce  the  fees.  For  example,  we 
may  do  this  if  the  disclosure  passes  one 
of  die  tests  only  narrowly,  or  when 
disclosures  of  some  but  not  all  of  the 
requested  records  passes  the  tests. 

(e)  Procedure  for  requesting  a  waiver 
or  reduction.  You  must  make  your 
request  for  a  waiver  or  reduction  at  the 
same  time  you  make  your  request  for 
records.  You  should  explain  why  you 
believe  a  waiver  or  reduction  is  proper 
under  the  analysis  in  paragraphs  (a) 
through  (d)  of  this  section.  Only  FOI 
Officers  may  make  the  decision  whether 
to  waive,  or  reduce,  the  fees.  If  we  do 
not  completely  grant  your  request  for  a 
waiver  or  reduction,  the  denial  letter 
will  designate  a  review  official.  You 
may  appeal  the  denial  to  that  official.  In 
your  appeal  letter,  you  should  discuss 
whatever  reasons  are  given  in  our  denial 
letter. 

Subpart  E— Record*  Available  for 
Public  Inspection 

§5.51    Record*  avalaMc. 

(a)  Records  of  general  interest.  We 
will  make  the  following  records  of 
general  interest  available  for  your 
inspection  and  copying.  Before  releasing 
them,  however,  we  may  delete  the 
names  of  people,  or  information  that 
would  identify  them,  if  release  would 
invade  their  personal  privacy  to  a 
clearly  unwarranted  degree.  (See  §  5.67 
of  this  part.) 

(1)  Orders  and  final  opinions, 
including  concurring  and  dissenting 
opinions  in  adjudications,  such  as 
Letters  of  Fmding  issued  by  the  Office 
for  Civil  Rights  in  civil  rights  complaints, 
and  Social  Security  Rulings.  (See  S  5.66 
of  this  part  for  availability  of  internal 
memoranda,  including  attorney  opinions 
and  advice.) 

(2)  Statements  of  poUcy  and 
interpretations  that  we  have  adopted 
but  have  not  published  in  the  Federal 
Register. 

(3)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  the 
public.  (We  will  not  make  available, 
however,  manuals  or  instructions  that 
reveal  investigative  or  audit  procedures 
as  described  in  §§  5.63  and  5.68  of  this 
part.) 

(b)  Other  records.  In  addition  to  such 
secords  as  those  described  in  paragraph 


(a)  of  this  section,  we  will  make 
available  to  any  person  a  copy  of  all 
other  agency  records,  unless  we 
determine  that  such  records  should  be 
withheld  from  disclosure  under 
subsection  (b)  of  the  Act  and  Subpart  F 
of  this  regulation. 

S  5,52    Indexes  of  record*. 

(a)  Inspection  and  copying.  We  will 
maintain  and  provide  for  your 
inspection  and  copying  current  indexes 
of  the  records  described  in  §  5.51(a).  We 
will  also  publish  and  distribute  copies  of 
the  indexes  unless  we  announce  in  the 
Federal  Register  that  it  is  unnecessary 
or  impracticable  to  do  so.  For  assistance 
in  locating  indexes  maintained  in  the 
Department,  you  may  contact  the  HHS 
Freedom  of  Information  Officer  at  the 
address  and  telephone  number  in 

S  5.31(c). 

(b)  Record  citation  as  precedent.  We 
will  not  use  or  cite  any  record  described 
in  §  5.51(a)  as  a  precedent  for  an  action 
against  aperson  unless  we  have 
indexed  the  record  and  published  it  or 
made  it  available,  or  unless  the  person 
has  timely  notice  of  the  record. 

Subpart  F— Raasont  for  Withbolding 
Soma  Records 

§5.61    QeneraL 

Section  552(b)  of  the  Freedom  of 
Information  Act  contains  nine 
exemptions  to  the  mandatory  disclosure 
of  records.  We  describe  these 
exemptions  below  and  explain  how  this 
Department  applies  them  to  disclosure 
determinations.  (In  some  cases  more 
than  one  exemption  may  apply  to  the 
same  dociunent.)  Information  obtained 
by  the  Department  fi:om  any  individual 
or  organization,  furnished  in  reUance  on 
a  provision  for  confidentiality 
authorized  by  applicable  statute  or 
regulation,  will  not  be  disclosed,  to  the 
extent  it  can  be  withheld  under  one  of 
these  exemptions.  This  section  does  not 
itself  authorize  the  giving  of  any  pledge 
of  confidentiality  by  any  officer  or 
employee  of  the  Department. 

IS.62    Exemption  one:  National  defense 
and  foreign  poHcy. 

We  are  not  required  to  release  records 
that,  as  provided  by  FOIA.  are  "(a) 
specifically  authorized  under  criteria 
established  by  an  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  policy  and  (b)  are  in 
fact  properly  classified  pursuant  to  such 
Executive  Order."  Executive  Order  No. 
12356  (1982)  provides  for  such 
classification.  When  the  release  of 
certain  records  may  adversely  affect 
U.S.  relations  with  foreign  countries,  we 
usually  consult  with  officials  of  those 


countries  or  officials  of  the  Department 
of  State.  Also,  we  may  on  occasion  have 
in  our  possession  records  classified  by 
some  other  agency.  We  may  refer  your 
request  for  such  records  to  the  agency 
that  classified  them  and  notify  you  that 
we  have  done  so,  as  explained  in  §  5.23. 

§  5.63    Exemption  two:  Internal  personnel 
rule*  and  practices. 

We  are  not  required  to  release  records 
that  are  "related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency."  Under  this  exemption,  we  may 
withhold  routine  internal  agency 
practices  and  procedures.  For  example, 
we  may  withhold  guard  schedules  and 
rules  governing  parking  facilities  or 
lunch  periods.  Also  under  this 
exemption,  we  may  withhold  internal 
records  whose  release  would  help  some 
persons  circumvent  the  law  or  agency 
regulations.  For  example,  we  ordinarily 
do  not  disclose  manuals  that  instruct  our 
investigators  or  auditors  how  to 
investigate  possible  violations  of  law.  to 
the  extent  that  this  release  would  help 
some  persons  circumvent  the  law. 

§5.64    Exemption  ttwee:  Records 
exempted  by  ottier  statute*. 

We  are  not  required  to  release  records 
if  another  statute  specifically  allows  us 
to  withhold  them.  We  may  use  another 
statute  to  justify  withholding  only  if  it 
absolutely  prohibits  disclosure  or  if  it 
sets  forth  criteria  to  guide  our  decision 
on  releasing  or  identifies  particular 
types  of  material  to  be  withheld. 

§  5.65    Exemption  four  Trade  secrets  and 
confidential  commercisi  or  financial 
Information. 

We  will  withhold  trade  secrets  and 
commercial  or  financial  information  that 
is  obtained  from  a  person  and  privileged 
or  confidential. 

(a)  Trade  secrets.  A  trade  secret  is  a 
secret,  commercially  valuable  plan, 
formula,  process,  or  device  that  is  used 
for  the  making,  preparing,  compounding, 
or  processing  of  trade  commodities  and 
that  can  be  said  to  be  the  end  product  of 
either  innovation  or  substantial  effort 
There  must  be  a  direct  relationship 
between  the  trade  secret  and  the 
productive  process. 

(b)  Commercial  or  financial 
information.  We  will  not  disclose 
records  whose  information  is 
"commercial  or  financial."  is  obtained 
from  a  person,  and  is  "privileged  or 
confidential." 

(1)  Information  is  "commercial  or 
financial"  if  it  relates  to  businesses. 
commerce,  trade,  employment,  profits, 
or  finances  (including  personal 
finances).  We  interpret  this  category 
broadly. 
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(2)  Information  is  "obtained  from  a 
person"  if  HHS  or  another  agency  has 
obtained  it  from  someone  outside  the 
Federal  Government  or  from  someone 
within  the  Government  who  has  a 
commercial  or  financial  interest  in  the 
information.  "Person"  includes  an 
individual,  partnership,  corporation, 
association,  state  or  foreign  government, 
or  other  organization.  Information  is  not 
"obtained  from  a  person"  if  it  is 
generated  by  HHS  or  another  federal 
agency.  However,  information  is 
"obtained  from  a  person"  if  it  is 
provided  by  someone,  including  but  not 
limited  to  an  agency  employee,  who 
retains  a  commercial  or  Rnancial 
interest  in  the  information. 

(3)  Information  is  "privileged"  if  it 
would  ordinarily  be  protected  from 
disclosure  in  civil  discovery  by  a 
recognized  evidentiary  privilege,  such  as 
the  attorney-client  privilege  or  the  work 
product  privilege.  Information  may  be 
privileged  for  this  purpose  under  a 
privilege  belonging  to  a  person  outside 
the  government,  unless  ihe  providing  of 
the  information  to  the  government 
rendered  the  information  no  longer 
protectible  in  civil  discovery. 

(4]  Information  is  "confidential"  if  it 
meets  one  of  the  following  tests: 

(i)  Disclosure  may  impair  the 
government's  ability  to  obtain  necessary 
information  in  the  future; 

(ii)  Disclosure  would  substantially 
harm  the  competitive  position  of  the 
person  who  submitted  the  information; 

(iii)  Disclosure  would  impair  other 
government  interests,  such  as  program 
effectiveness  and  compliance;  or 

(iv)  Disclosure  would  impair  other 
private  interests,  such  as  an  interest  in 
controlling  availability  of  intrinsically 
valuable  records,  which  are  sold  in  the 
market  by  their  owner. 
The  following  questions  may  be  relevant 
in  analyzing  whether  a  record  meets  one 
or  more  of  the  above  tests:  Is  the 
information  of  a  type  customarily  held 
in  strict  confidence  and  not  disclosed  to 
the  public  by  the  person  to  whom  it 
belongs?  What  is  the  general  custom  or 
usage  with  respect  to  such  information 
in  the  relevant  occupation  or  business? 
How  many,  and  what  types  of,  I 

individuals  have  access  to  the  ' 

information?  What  kind  and  degree  of 
financial  injury  can  be  expected  if  the 
information  is  disclosed? 

(c)  Designation  of  certain  confidential 
information.  A  person  who  submits 
records  to  the  government  may 
designate  part  or  all  of  the  information 
in  such  records  as  exempt  from 
disclosive  under  Exemption  4  of  the 
FOIA.  The  person  may  make  this 
aesignation  either  at  the  time  the 


records  are  submitted  to  the  government 
or  within  a  reasonable  time  thereafter. 
The  designation  must  be  in  writing.  The 
legend  prescribed  by  a  request  for 
proposal  or  request  for  quotations, 
pursuant  to  48  CFR  52.215-12  (or 
pursuant  to  any  agency  regulation 
establishing  a  substitute  for  the 
language  at  48  CFR  52.215-12),  is 
sufficient  but  not  necessary  for  this 
purpose.  Any  such  designation  will 
expire  ten  years  after  the  records  were 
submitted  to  the  government. 

(d)  Predisclosure  notification.  The 
procedures  in  this  paragraph  apply  to 
records  on  which  the  submitter  has 
designated  information  as  provided  in 
paragraph  (c)  of  this  section.  They  also 
apply  to  records  that  were  submitted  to 
the  government  where  we  have 
substantial  reason  to  believe  that 
information  in  the  records  could 
reasonably  be  considered  exempt  under 
Exemption  4.  Certain  exceptions  to 
these  procedures  are  stated  in 
paragraph  (e)  of  this  section. 

(1)  When  we  receive  a  request  for 
such  records,  and  we  determine  that  we 
may  be  required  to  disclose  them,  we 
will  make  reasonable  efforts  to  notify 
the  submitter  about  these  facts.  The 
notice  will  include  a  copy  of  the  request, 
and  it  will  inform  the  submitter  about 
the  procedures  and  time  limits  for 
submission  and  consideration  of 
objections  to  disclosure.  If  we  must 
notify  a  large  number  of  submitters,  we 
may  do  this  by  posting  or  publishing  a 
notice  in  a  place  where  the  submitters 
are  reasonably  likely  to  become  aware 
of  it. 

(2)  The  submitter  has  five  working 
days  from  receipt  of  the  notice  to  object' 
to  disclosure  of  any  part  of  the  records 
and  to  state  all  bases  for  its  objections. 

(3)  We  will  give  consideration  to  all 
bases  that  have  been  timely  stated  by 
the  submitter.  If  we  decide  to  disclose 
the  records,  we  will  notify  the  submitter 
in  writing.  This  notice  will  briefiy 
explain  why  we  did  not  sustain  its 
objections.  We  will  include  with  the 
notice  a  copy  of  the  records  about  which 
the  submitter  objected,  as  we  propose  to 
disclose  them.  The  notice  will  state  that 
we  intend  to  disclose  the  records  five 
working  days  after  the  submitter 
receives  the  notice  unless  we  are 
ordered  by  a  United  States  District 
Court  not  to  release  them. 

(4)  When  a  requester  files  suit  under 
the  FOIA  to  obtain  records  covered  by 
this  paragraph,  we  will  promptly  notify 
the  submitter. 

(5]  Whenever  we  send  a  notice  to  a    ' 
submitter  under  paragraph  (d)(1)  of  this 
section,  we  will  notify  the  requester  that 
we  are  giving  the  submitter  a  notice  and 
an  opportunity  to  object.  Whenever  we 


send  a  notice  to  a  submitter  under 
paragraph  (d)(3)  of  this  section,  we  will 
notify  the  requester  of  this  fact. 

(e)  Exceptions  to  predisclosure 
notification.  The  notice  requirements  in 
paragraph  (d)  of  this  section  do  not 
apply  in  the  following  situations: 

(1)  We  decide  not  to  disclose  the 
records; 

(2)  The  information  has  previously 
been  published  or  made  generally 
available; 

(3)  Disclosure  is  required  by  a  statute 
other  than  the  FOIA; 

(4)  Disclosure  is  required  by  a 
regulation,  issued  after  notice  and 
opportunity  for  public  comment,  that 
specifies  narrow  categories  of  records 
that  are  to  be  disclosed  imder  the  FOIA, 
but  in  this  case  a  submitter  may  still 
designate  records  as  described  in 
paragraph  (c)  of  this  section,  and  in 
exceptional  cases,  we  may,  at  our 
discretion,  follow  the  notice  procedures 
in  paragraph  (d)  of  this  section;  or 

(5)  The  designation  appears  to  be 
obviously  frivolous,  but  in  this  case  we 
will  still  give  the  submitter  the  written 
notice  required  by  paragraph  (d)(3)  of 
this  section  (although  this  notice  need 
not  explain  our  decision  or  include  a 
copy  of  the  records),  and  we  will  notify 
the  requester  as  described  in  paragraph 
(d)(5)  of  this  section. 

§5.66    Exemption  five:  Internal 
memofendiL 

This  exemption  covers  internal 
government  communications  and  notes 
that  fall  within  a  generally  recognized 
evidentiary  privilege.  Internal 
government  communications  include  an 
agency's  communications  with  an 
outside  consultant  or  other  outside 
person,  with  a  court,  or  with  Congress, 
when  those  conununications  are  for  a 
purpose  similar  to  the  purpose  of 
privileged  intra-agency  communications. 
Some  of  the  most-commonly  applicable 
privileges  are  described  in  the  following 
paragraphs. 

(a)  Deliberative  process  privilege. 
This  privilege  protects  predecisional 
deliberative  communications.  A 
communication  is  protected  under  this 
privilege  if  it  was  made  before  a  final 
decision  was  reached  on  some  question 
of  policy  and  if  it  expressed 
recommendations  or  opinions  on  that 
question.  The  purpose  of  the  privilege  is 
to  prevent  injury  to  the  quality  of  the 
agency  decisionmaking  process  by 
encouraging  open  and  frank  internal 
policy  discussions,  by  avoiding 
premature  disclosure  of  policies  not  yet 
adopted,  and  by  avoiding  the  public 
confusion  that  might  result  from 
disclosing  reasons  that  were  not  in  fact 
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the  ultimate  grounds  for  an  agency's 
decision.  Purely  factual  material  in  a 
deliberative  document  is  within  this 
privilege  only  if  it  is  inextricably 
intertwined  with  the  deliberative 
portions  so  that  it  cannot  reasonably  be 
segregrated,  if  it  would  reveal  the  nature 
of  the  deliberative  portions,  or  if  its 
disclosure  would  in  some  other  way 
make  possible  an  intrusion  into  the 
decisionmaking  process.  We  will  release 
purely  factual  material  in  a  deliberative 
document  unless  that  material  is 
otherwise  exempt.  The  privilege 
continues  to  protect  predecisional 
documents  even  after  a  decision  is 
made. 

(b)  Attorney  work  product  privilege. 
This  privilege  protects  documents 
prepared  by  or  for  an  agency,  or  by  or 
for  its  representative  (typically,  HHS 
attorneys)  in  anticipation  of  litigation  or 
for  trial.  It  includes  documents  prepared 
for  purposes  of  administrative 
adjudications  as  well  as  court  litigation. 
It  includes  documents  prepared  by 
program  o^ces  as  well  as  by  attorneys. 
It  includes  factual  material  in  such 
documents  as  well  as  material  revealing 
opinions  and  tactics.  Finally,  the 
privilege  continues  to  protect  the 
documents  even  after  the  litigation  is 
closed. 

(c)  Attorney-client  communication 
privilege.  This  privilege  protects 
confidential  communications  between  a 
lawyer  and  an  employee  or  agent  of  the 
government  where  there  is  an  attorney- 
client  relationship  between  them 
(typically,  where  the  lawyer  is  acting  as 
attorney  for  the  agency  and  the 
employee  is  conununicating  on  behalf  of 
the  agency)  and  where  the  employee  has 
communicated  information  to  the 
attorney  in  confidence  in  order  to  obtain 
legal  advice  or  assistance. 

§  5.67    Exemption  six:  Ciearty  unwarranted 
invasion  of  personal  privacy. 

(a)  Documents  affected.  We  may 
withhold  records  about  individuals  if 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  their  personal 
privacy. 

(b)  Balancing  test.  In  deciding 
whether  to  release  records  to  you  that 
contain  personal  or  private  information 
about  someone  else,  we  weigh  the 
foreseeable  harm  of  invading  that 
person's  privacy  against  the  public 
benefit  that  would  result  from  the 
release.  If  you  were  seeking  information 
for  a  purely  commercial  venture,  for 
example,  we  might  not  think  that 
disclosure  would  primarily  benefit  the 
public  and  we  would  deny  your  request 
On  the  other  hand,  we  would  be  more 
inclined  to  release  information  if  you 
were  working  on  a  research  project  that 


gave  promise  of  providing  valuable 
information  to  a  wide  audience. 
However.  In  our  evaluation  of  requests 
for  records  we  attempt  to  guard  against 
the  release  of  information  that  might 
involve  a  violation  of  personal  privacy 
because  of  a  requester  being  able  to 
"read  between  the  lines"  or  piece 
together  items  that  would  constitute 
information  that  normally  would  be 
exempt  from  mandatory  disclosure 
under  Exemption  Six. 

(c)  Examples.  Some  of  the  information 
that  we  frequently  withhold  under 
Exemption  Six  is:  Home  addresses,  ages, 
and  minority  group  status  of  our 
employees  or  former  employees;  social 
security  numbers:  medical  information 
about  individuals  participating  in 
clinical  research  studies;  names  and 
addresses  of  individual  beneficiaries  of 
our  programs,  or  benefits  such 
individuals  receive;  earning  records, 
claim  files,  and  other  personal 
information  maintained  by  the  Social 
Security  Administration,  the  Public 
Health  Service,  and  the  Health  Care 
Financing  Administration. 

§  5.68    Exemption  seven:  Law 
enforcement 

We  are  not  required  to  disclose 
information  or  records  that  the 
government  has  compiled  for  law 
enforcement  purposes.  The  records  may 
apply  to  actual  or  potential  violations  of 
either  criminal  or  civil  laws  or 
regulations.  We  can  withhold  these 
records  only  to  the  extent  that  releasing 
them  would  cause  harm  in  at  least  one 
of  the  following  situations: 

(a)  Enforcement  proceedings.  We  may 
withhold  information  whose  release 
could  reasonably  be  expected  to 
interfere  with  prospective  or  ongoing 
law  enforcement  proceedings. 
Investigations  of  fraud  and 
mismanagement,  employee  misconduct, 
and  civil  rights  violations  may  fall  into 
this  category.  In  certain  cases — such  as 
when  a  fraud  investigation  is  likely— we 
may  refuse  to  confirm  or  deny  the 
existence  of  records  that  relate  to  the 
violations  in  order  not  to  disclose  that 
an  investigation  is  in  progress,  or  may 
be  conducted. 

(b)  Fair  trial  or  impartial 
adjudication.  We  may  withhold  records 
whose  release  would  deprive  a  person 
of  a  fair  trial  or  an  impartial 
adjudication  because  of  prejudicial 
publicity. 

(c)  Personal  privacy.  We  are  careful 
not  to  disclose  information  that  could 
reasonably  be  expected  to  constitute  an 
unwarranted  invasion  of  personal 
privacy.  When  a  name  surfaces  in  an 
investigation,  that  person  is  likely  to  be 


vulnerable  to  innuendo,  rumor, 
harassment,  and  retaliation. 

(d)  Confidential  sources  and 
information.  We  may  withhold  records 
whose  release  could  reasonably  be 
expected  to  disclose  the  identity  of  a 
confidential  source  of  information.  A 
confidential  source  may  be  an 
individual;  a  state,  local,  or  foreign 
government  agency;  or  any  private 
organization.  The  exemption  applies 
whether  the  source  provides  information 
under  an  express  promise  of 
confidentiality  or  under  circumstances 
from  which  such  an  assurance  could  be 
reasonably  inferred.  Also,  where  the 
record,  or  information  in  it,  has  been 
compiled  by  a  criminal  law  enforcement 
authority  conducting  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
investigation,  the  exemption  also 
protects  all  information  supplied  by  a 
confidential  source.  Also  protected  from 
mandatory  disclosure  is  any  information 
which,  if  disclosed,  could  reasonably  be 
expected  to  jeopardize  the  system  of 
confidentiality  that  assures  a  fiow  of 
information  from  sources  to 
investigatory  agencies. 

(e)  Techniques  and  procedures.  We 
may  withhold  records  reflecting  special 
techniques  or  procedures  of 
investigation  or  prosecution,  not 
otherwise  generally  known  to  the  public. 
In  some  cases,  it  is  not  possible  to 
describe  even  in  general  terms  those 
techniques  without  disclosing  the  very 
material  to  be  withheld.  We  may  also 
withhold  records  whose  release  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  this 
disclosure  could  reasonably  be  expected 
to  create  a  risk  that  someone  could 
circumvent  requirements  of  law  or  of 
regulation. 

(0  Life  and  physical  safety.  We  may 
withhold  records  whose  disclosure 
could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual.  This  protection  extends 
to  threats  and  harrassment  as  well  as  to 
physical  violence, 

§  5.69    Exemptions  eight  and  nine:  records 
on  financial  institutions;  records  on  wells. 

Exemption  eight  permits  us  to 
withhold  records  about  regulation  or 
supervision  of  financial  institutions. 
Exemption  nine  permits  the  withholding 
of  geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 
Don  M.  Newman. 
Acting  Secretary. 

Date:  September  28. 1987. 
|FR  Doc.  87-26264  Filed  11-12-87;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2. 21.  74, 78,  and  94 
I  Gen.  Docket  No.  82-334;  FCC  87-3401 

Spectrum  Utilization  Policy  for  Fixed 
and  Mobile  Services'  Use  of  Certain 
Bands  Between  947  MHz  and  40  GHz 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  Action  responds  to 
seven  Petitions  for  Reconsideration  that 
were  filed  by  National  Association  of 
Broadcasters  (NAB),  Schwartz,  Woods 
and  Miller  (Schwartz).  Scripps  Howard 
Broadcasting  Company  (SHBC),  Centel 
Videopath  (Videopath).  I 

Communications  Transmission,  Inci 
(CTI).  Pacific  Bell  (Pacific),  and  County 
of  Los  Angeles  Facilities  Management 
Department  (County)  seeking 
reconsideration  of  the  Commission's 
Third  Report  and  Order,  •  in  General 
Docket  82-334.  In  the  Third  Report  and 
Order  the  Commission  expanded 
eligibility  in  several  bands  between  1880 
and  7125  MHz,  established  new 
minimum  path  length  requirements  for 
certain  broadcast  and  private  users  and 
provided  protections  for  satellites  in  the 
geostationary  orbit  consistent  with 
Article  27  of  the  international  Radio 
Regulations.  The  petitioners  raise 
several  issues  which  are  discussedl 
below.  This  action  denies  the  petitions 
but  clarifies  certain  points  at  the  request 
of  petitioners.  i 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Raymond  LaForge,  telephone  (202)  653- 
8155.  I 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commissions 
Memorandum  Opinion  and  Order, 
Adopted  October  22. 1987,  Released 
November  4, 1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 


Summary  of  Order 

1.  Although  NAB,  Schwartz  and  SHBC 
object  to  the  expanded  eligibility  in  the 


Editohul  Note:  See  52  FR  713«.  March  9. 1987 


1.9  (1990-2110  MHz)  and  6.8  GHz  (6875- 
7125  MHz)  bands  which  permitted  cable 
operators  to  use  these  bands,  the 
Commission  continues  to  be  convinced 
that  cable  system  operators  need  to  use 
these  frequencies,  for  mobile  television 
pick-up  in  much  the  same  way  as 
broadcasters  and  that  the  existing 
provisions  in  the  Cable  Television  Relay 
Service  (CARS)  are  inadequate  to 
satisfy  these  needs.  The  Commission 
feels  that  broadcast  and  cable  users  will 
find  it  in  their  mutual  interest  to 
coordinate  frequency  usage  to  avoid 
interference  to  their  respective  services. 

2.  In  the  Third  Report  and  Order  the 
Commission  restricted  use  of  the  6.4 
GHz  (6425-6525  MHz)  for  the  direct 
delivery  of  video  programs  to  the 
general  public.  Videopath  has  requested 
that  we  clarify  this  point.  The  changes 
that  were  made  by  the  Third  Report  and 
Order  did  not  affect  the  services  that 
may  be  offered  by  common  carriers. 
Regarding  the  selling  of  services, 
broadcasters,  cable  operators,  networits 
and  private  entities  are  eligible  to  utilize 
the  6.4  GHz  band  in  their  own  right,  bflt 
may  not  offer  service  to  others.  The  one 
exception  is  that  private  carriers  may 
offer  service  to  private  users  eligible 
under  Part  94. 

3.  CTI  has  requested  that  the 
Commission  allocate  the  6.4  GHz  band 
and  the  50  MHz  just  above  the  band  to 
the  Interexchange  Common  Carriers. 
CTI  feels  that  this  allocation  is 
necessary  to  alleviate  the  competitive 
disadvantage  that  Interexchange 
Common  Carriers  suffer,  in  that  most 
frequencies  that  are  already  allocated 
are  used  by  AT&T.  We  continue  to  feel 
that  the  proposal  presented  by  CTI  is 
beyond  the  scope  of  this  proceeding.  We 
believe  a  Rule  Making  Petition  is  the 
proper  forum  for  resolving  this  issue.  We 
note  CTI  has  recently  filed  a  Petition  for 
Rule  Making  in  this  regard;  therefore  we 
defer  judgment  on  this  matter. 

4.  Videopath  and  Pacific  requested 
that  an  improved  frequency 
coordination  procedure  be  developed  at 
the  Commission  for  the  6.4  GHz  band. 
We  feel  the  frequency  coordination 
process  will  have  to  be  developed 
separately  from  this  proceeding.  We  are 
convinced  that  the  present  frequency 
coordination  procedures  are  workable 
and  we  are  hopeful  that  the  voluntary 
procedures  will  improve  the  process. 
We  all  feel  the  benefits  of  expanded 
eligibility  outweigh  any  temporary 
inconveniences  of  the  interim  frequency 
coordination  procedures. 

5.  NAB,  Schwartz  and  County  request 
reconsideration  of  the  minimum  path 
length  requirements  established  in  the 
Third  Report  and  Order.  NAB  states 


that  no  provision  was  made  for  existing 
links  such  that  minior  modifications 
could  be  accomplished  without  loss  of 
grandfathered  status  and  Schwartz 
suggested  that  public  broadcast  stations 
be  exempt  from  the  grandfathered 
requirement  which  mandates 
compliance  with  new  EIRP  limits  after 
April  1, 1992.  We  believe  the  minimum 
path  length  requirements  established  by 
the  Commission  in  the  Third  Report  and 
Order  are  important  in  promoting  better 
spectrum  efficiency.  We  have  not  been 
presented  with  any  information  that 
supports  a  conclusion  that  the 
requirements  is  burdensome.  Generally, 
compliance  can  be  accomplished  by 
simply  reducing  the  output  power  of  the 
transmitter.  Since  the  rule  facilitates 
improved  spectrum  utilization,  we  are 
inclined  to  retain  the  requirement  as 
adopted. 

6.  County  disputes  the  formula  that 
the  Commission  used  in  calculating 
minimum  path  length  and  also  expresses 
concern  that  public  safety  groups  will  be 
unfairly  impacted  by  the  new  path 
length  requirements.  Waivers  of  the 
minimum  path  length  requirements  will 
therefore  have  to  be  done  on  a  case-by- 
case  basis.  We  believe  County  has 
misinterpreted  the  Third  Report  and 
Order.  Only  users  of  the  1.9  and  6.8  GHz 
broadcast  auxiliary  bands  will  be 
required  to  demonstrate  compliance 
with  the  new  EIRP  limits  after  April  1, 
1992,  when  an  existing  link  would 
preclude  the  establishment  of  a  new 
link.  This  requirement  does  not  apply  to 
users  authorized  under  Part  94  of  the 
Commission  Rules. 

7.  In  summary,  we  do  not  believe  that 
petitioners  have  brought  forth  any  new 
information  to  convince  us  that  we 
should  reverse  our  decision  in  the  Third 
Report  and  Order,  General  Docket  82- 
334.  However,  we  take  the  opportunity 
to  clarify  certain  aspects  of  our  decision 
as  stated  in  the  above  paragraphs. 

8.  For  the  reasons  given  in  the 
foregoing  discussion,  the  Petitions  for 
Reconsideration  of  the  Commission's 
decision  to  expand  eligibility  in  certain 
bands  between  1880  and  7125  MHz  and 
to  establish  path  length  limits  for  certain 
users  in  these  bands  are  denied. 

Federal  Communications  Commission. 

William  ].  Tricarico, 

Secretary. 

(FR  Doc.  87-26213  Filed  11-12-87;  8:45  am) 
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47  CFR  Part  73 

I  MM  Docket  No.  86-411;  RM-5462,  RM- 
5668] 

Radio  Broadcasting  Services;  Liberty 
and  Jasper,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  Channel 
260C2  to  Liberty.  Texas;  and  substitues 
Channel  264C2  for  Channel  265A  at 
Jasper,  Texas,  and  modifies  the 
construction  permit  for  Station 
KJAS(FM)  to  specify  operation  on  the 
new  frequency.  This  action  is  taken  at 
the  request  of  Trinity  River  Valley 
Broadcasting  Company,  licensee  of 
daytime-only  AM  Station  KPXE,  Liberty, 
and  Jasper  County  Broadcasting 
Company,  respectively.  A  first  FM 
service  could  be  provided  to  Liberty  and 
a  first  wide  coverage  area  FM  station  at 
Jasper.  Channel  2flOC2  requires  a  site 
restriction  of  18.1  kilometers  (11.2  miles) 
west  of  Liberty.  The  upgrade  at  Jasper 
can  be  effectuated  from  the  current 
transmitter  site  of  Station  KJAS{FM). 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  December  24. 1987;  the 
window  period  for  filing  applications  on 
Channel  260C2  at  Liberty.  Texas,  will 
open  on  December  28. 1987.  and  close  on 
January  27. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-411. 
adopted  October  19, 1987.  and  released 
November  6, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 


Branch  (Room  230).  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under  Texas  by 
adding  Channel  280C2  to  Liberty;  and  by 
removing  Channel  265A  and  adding 
Channel  264C2  at  Jasper. 

Mark  N.  Lipp. 

Chief,  Allocations  Branch.  Mass  Media 
Bureau. 

(FR  Doc.  87-26210  Filed  11-12-87;  8:45  am] 

BILUNG  COOC  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  86-222;  RM-5278] 

Television  Broadcasting  Services; 
Phoenix,  AZ 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  UHF 
television  Channel  61  to  Phoenix,  AZ,  as 
that  community's  eighth  commercial 
television  broadcast  service,  in  response 
to  a  petition  for  rule  making  filed  on 
behalf  of  Edward  Walson. 

Although  the  Commission  has 
imposed  a  freeze  on  TV  allotments,  or 


applications  therefor  in  specified 
metropolitan  areas  pending  the  outcome 
of  an  inquiry  into  the  uses  of  advanced 
television  systems  (ATV)  in 
broadcasting,  this  proposal  is  not 
affected  thereby.  With  this  action,  this 
proceeding  is  terminated 

EFFECTIVE  DATE:  December  24, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-222, 
adopted  October  19, 1987,  and  released 
November  6. 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street,  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  SubjecU  in  47  CFR  Part  73 

Television  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autltorily:  47  U.S.C.  154.  303. 

§73.606    (AmwKledl 

2.  Section  73.606(b).  the  Television 
Table  of  Allotments,  is  amended  by 
adding  Channel  61  to  the  entry  for 
Phoenix,  Arizona. 

Federal  Communications  Commission. 
Mark  N.  Lipp. 

Chief.  Allocations  Branch,  Policy  and  Ruk-s 
Division,  Mass  Media  Bureau. 
(FR  Doc.  87-26206  Filed  11-12-87:  8:45  am) 
BHxiNa  COOC  mt-»%-m 
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Proposed  Rules 


Federal  Register 

Vol.  52.  No.  219 

Friday.  November  13,  1987 


TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  Ttie  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mta 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marfceting  Service 
7  CFR  Part  1032 
(Docket  Na  A0-313-A361 


MUk  in  Southern  Illinois  Marfceting 
Area;  Reconwnended  Decision  and 
Opportunity  To  FMe  Written 
Exceptions  on  Proposed  Amendments 
to  Tentative  Marfceting  Agreement  and 
to  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 


action:  Proposed  rule. 


SUMMARY:  This  decision  would  expand 
the  Southern  Illinois  marketing  area  to 
include  the  City  of  St.  Louis,  12  eastern 
Missouri  counties,  and  part  of  St.  Clair 
County,  Illinois.  Expansion  to  include 
this  territory,  which  represents  the  St. 
Louis  portion  of  the  former  St.  Louis- 
Ozarks  marketing  area,  reflects 
structural  changes  in  the  market  that 
occurred  as  a  result  of  the  termination  of 
the  St.  Louis-Ozarks  order  and  is 
necessary  to  recognize  the  primary  sales 
area  of  currently  regulated  plants.  Other 
major  changes  to  the  order  pertain  to  the 
pricing  of  milk  in  the  vicinity  of  Quincy. 
Illinois,  the  standards  for  regulating 
plants  under  the  order,  and  the  amount 
and  manner  in  which  milk  of  dairy 
farmers  may  be  shipped  to 
manufacturing  plants  and  still  be  priced 
under  the  order.  Such  changes  are 
necessary  to  promote  the  orderly  and 
efficient  marketing  of  milk  by  producers 
and  handlers  and  are  based  on  the 
record  of  a  public  hearing  held  on 
December  9-11, 1986,  at  Bridgeton, 
Missouri. 

date:  Comments  are  due  on  or  before 
December  3, 1987. 


;  Comments  (four  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1079.  South  Building,  United 
States  Department  of  Agriculture, 
Washington.  DC  20250. 


FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Borovies,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456.  Washington. 
DC  20090-6456,  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  firom  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amendments  are  necessary  to  recognize 
the  sales  area  of  currently  regulated 
plants  and  to  promote  orderly  and 
efficient  marketing  of  milk  by  producers 
and  regulated  handlers.  The 
amendments  would  not  change  the 
regulatory  status  of  any  handler. 

Prior  documents  in  this  proceeding 

Notice  of  Hearing:  Issued  November 
18. 1986;  published  November  21. 1986 
(51  FR  42109). 

Emergency  Partial  Decision:  Issued 
January  20. 1987;  published  January  23, 
1987  (52  FR  2537). 

Order  Amending  Order  Issued 
January  28. 1987;  published  February  3, 
1987  (52  FR  3215). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
reconunended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreement  and  the  order 
regulating  the  handling  of  milk  in  the 
Southern  Illinois  marketing  area.  This 
notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable  riiles 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250.  by^ 
the  20th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Four 
copies  of  the  exceptions  should  be  filed. 


All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Cleric  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  at  Bridgeton. 
Missouri,  on  December  »-ll.  1986. 
pursuant  to  a  notice  of  hearing  issued  on 
November  18, 1986  and  published  on 
November  21. 1986  (51  FR  42109). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Expansion  of  the  mariceting  area. 

2.  Performance  standards  for  pool 
plants. 

3.  Regulation  of  distributing  plants 
that  qualify  as  pool  plants  under  more 
than  one  order. 

4.  Definition  of  producer  milk. 

5.  Classification  of  certain  fluid  milk 
products  and  biscuit  mix. 

6.  Shrinkage  and  loss  product 
allowance. 

7.  Location  adjustments. 

8.  Seasonal  payment  plan  for 
procedures. 

9.  Definition  of  inventory. 

10.  Miscellaneous  and  conforming 
changes. 

11.  Omission  of  a  recommended 
decision  and  the  opportunity  to  file 
written  exceptions  thereto  with  respect 
to  material  issue  number  3. 

This  decision  deals  with  issues  1 
through  10.  Issues  3  and  11  were 
previously  considered  in  an  emergency 
partial  decision  and  the  order  was 
amended  effective  February  1. 1987. 
However,  issue  3  is  reevaluated  herein 
in  view  of  the  expansion  of  the 
marketing  area  considered  in  issue  1. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Expansion  of  the  Marketing  Area 

The  Southern  Illinois  marketing  area 
should  be  expanded  to  include  adjacent 
territory  in  Illinois  and  Missouri  that 
was  included  within  the  marketing  area 
of  the  St.  Louis-Ozarks  order  that  was 
terminated  effective  April  1. 1985.  This 
territory  includes  the  city  of  St.  Louis.  12 
Missouri  counties  (Bollinger.  Cape 
Girardeau.  Crawford.  Franklin. 
Jefferson.  Perry.  St.  Charles,  St.  Louis. 
St.  Francois.  Ste.  Genevieve,  Warren, 


and  Washington)  and  the  portion  of  St. 
Clair  County,  Illinois  (the  city  of 
Belleview,  Scott  Air  Force  Base,  and 
Canteen.  Centreville,  East  St.  Louis,  and 
Stites  Townships)  that  is  not  now 
included  in  the  Southern  Illinois 
marketing  area.  A  proposal  to  further 
expand  the  Southern  Illinois  marketing 
area  to  include  additional  territory  in 
central  Missouri  should  not  be  adopted 
at  this  time. 

The  new  territory,  which  has  a 
population  in  excess  of  2.1  million, 
should  be  added  to  the  Southern  IlUnois 
marketing  area  since  it  is  a  primary 
sales  area  of  handlers  who  are  currenUy 
regulated  under  the  Southern  Illinois 
order  and  who  operate  plants  located  in 
Illinois  and  Missouri.  Such  territory 
should  be  included  in  the  Southern  Zone 
of  the  mariceting  area  for  pricing 
purposes  to  maintain  the  current  level  of 
pricing  that  applies  at  distributing  plants 
in  the  area  under  the  Southern  Illinois 
order.  As  a  result  of  the  mariceting  area 
expansion,  the  Southern  Illinois 
marketing  area  should  be  redesignated 
as  the  Southern  Illinois-Eastern  Missouri 
marketing  area. 

Mid-America  Dairjrmen,  Inc.  (Mid- 
Am).  a  cooperative  association  that 
represents  about  one-half  of  the  dairy 
farmers  who  supply  the  Southern  Illinois 
market,  proposed  the  marketing  area 
expansion  that  is  adopted  herein.  Mid- 
Am  testified  that  the  territory  should  be 
included  in  the  marketing  area  since  it  is 
a  major  population  center  that  is  a 
primary  sales  area  of  plants  that  are 
currently  regulated  under  the  order. 
Mid-Am  testified  that  when  the  SL 
Louis-Ozarks  order  was  terminated,  five 
distributing  plants  in  the  SL  Louis 
metropolitan  area  became  regulated 
under  the  Southern  Illinois  oi^er. 
However,  because  the  vast  majority  of 
the  fluid  milk  sales  of  such  handlers  is  in 
the  now  unregulated  St  Louis  area,  Mid- 
Am  contends  that  the  potential  exists 
for  one  or  more  of  these  plants  to 
become  unregulated  or  regulated  under 
another  order.  If  any  of  the  plants  were 
to  become  unregulated,  Mid-Am 
contends  that  disorderly  marketing 
conditions  would  result  since  any 
unregulated  plant  would  have  a 
competitive  advantage  over  regulated 
plants  that  are  subject  to  classified 
pricing.  To  the  extent  that  any  of  the 
plants  were  to  become  regulated  under 
another  order.  Mid-Am  contends  that 
Class  I  prices  to  handlers  and  blend 
prices  payable  to  producers  would  vary 
significanUy  among  competing  plants 
and  jeopardize  the  ability  of  certain 
plants  to  obtain  adequate  supplies  of 
milk.  (This  latter  issue  of  determining 
where  a  plant  should  be  regulated  if  it 


meets  the  regulatory  standards  of  more 
than  one  order  was  dealt  with  on  a 
preliminary  basis  in  an  emergency 
partial  decision  issued  on  the  record  of 
this  proceeding.  The  issue  is  reevaluated 
under  issue  number  3  in  view  of  the 
marketing  area  expansion  recommended 
in  this  decision.) 

Mid-Am  testified  that  virtually  all  of 
the  fluid  milk  sales  in  its  proposed 
expansion  area  are  made  by  plants  diat 
are  regulated  under  the  Southern  Illinois 
order,  and  that  the  remaining  minor 
proportion  of  sales  are  made  by  one 
plant  regulated  under  the  Southwest 
Plains  order  and  one  plant  regulated 
imder  the  Paducah,  Kentucky  order. 
Thus.  Mid-Am  testified  that  all  of  the 
sales  in  the  area  are  made  by  currently 
regulated  plants  and  that  no  additional 
plants  would  become  regulated  under 
the  Southern  Illinois  order  as  a  result  of 
the  adoption  of  its  proposal. 

Mid-Am's  proposal  was  generally 
supported  by  Associated  Milk 
Producers.  Inc.  (AMPI),  and  the  National 
Farmers  Organization  (NFO).  two 
cooperative  associations  that  also 
represent  producers  who  supply  the 
market.  There  was  no  opposition  by  any 
interested  party  to  Mid-Am's  proposal. 

Packet  Dairy,  Inc.  (Packet),  a  handler 
who  operates  a  distributing  plant  that  is 
regulated  under  the  Southern  Illinois 
order,  also  supported  Mid-Am's 
proposal.  Packet  also  proposed  that  the 
Southern  Illinois  marketing  area  be 
further  expanded  to  include  an 
additional  12  Missouri  counties 
(Audrain,  Boone,  Callaway,  Cole, 
Gasconade,  Lincoln,  Maries,  Miller, 
Montgomery,  Osage,  Phelps,  and 
Pulaski).  Packet  testified  that  this  area, 
which  has  a  population  of  about  400,000, 
contains  the  fastest  growing  population 
centers  in  the  State.  In  this  regard 
Packet  testified  that  Boone  (Columbia) 
and  Cole  (Jefferson  City)  counties, 
which  represent  about  42  percent  of  the 
total  12-county  area  population, 
experienced  a  population  growth  of 
about  24  percent  between  1970  and  1980. 

Packet  testified  that  the  fluid  milk 
needs  of  the  area  are  supplied  by 
handlers  who  are  regulated  under  the 
Southern  Illinois,  Southwest  Plains  and 
Greater  Kansas  City  orders  and  by  the 
Central  Dairy  Co.,  an  unregulated 
handler  who  operates  a  plant  at 
Jefferson  City.  Packet  estimated  that  31 
to  51  percent  of  total  fluid  milk  sales  in 
Boone  County  are  supplied  by  Southern 
Illinois  order  handlers:  18  to  33  percent 
by  Kansas  City  order  handlers:  and  the 
remainder  by  Central  Dairy.  In  Cole 
county.  Packet  estimated  that  the 
proportion  of  total  fluid  milk  sales  by 
handlers  are  as  follows:  Southern 


Illinois.  22-34  percent:  Kansas  City,  17- 
28  percent;  Southwest  Plains.  3-5 
percent;  and  Central  Dairy  the 
remainder.  In  addition.  Packet  testified 
that  about  10  percent  of  its  total  fluid 
milk  sales  are  made  in  the  12-county 
area. 

Packet  testified  that  its  marketing 
area  expansion  proposal  should  be 
adopted  in  order  to  fully  regulate 
Central  Dairy.  Packet  contends  that 
Central  Dairy,  who  is  not  required  to 
pay  the  Class  I  price  for  milk  in  fluid 
uses,  has  a  competitive  advantage  over 
regulated  handlers  who  are  required  to 
pay  for  milk  on  the  basis  of  how  it  is 
used.  Packet  contends  that,  in  order  to 
procure  a  supply  of  milk.  Central  Dairy 
would  have  to  pay  dairy  farmers  prices 
that  are  comparable  to  the  Federal  order 
blend  price  that  is  applicable  to 
producers  who  supply  the  Southern 
Illinois  market.  Thus.  Packet  concludes 
that  Central  Dairy's  price  advantage  for 
milk  in  Class  I  (fluid)  uses  is  at  least  the 
difference  between  the  Southern  Illinois 
order  minimum  Class  I  and  blend  prices. 
Assuming  an  average  difference  of  60 
cents  per  hundred  weight  Packet 
concludes  that  Central  Dairy's 
advantage  over  regulated  handlers  is 
between  250  and  290  thousand  dollars 
per  year.  In  addition.  Packet  notes  that 
such  advantage  is  the  amount  that 
would  accrue  to  all  dairy  farmers  who 
supply  the  Southern  Illinois  market  if 
Central  Dairy  were  regulated. 

In  its  brief.  Packet  contends  that 
Central  Dairy's  price  advantage  over 
regulated  handlers  averaged  $1.11  per 
hundredweight  and  ranged  from  92  cents 
to  $1.45  over  the  period  from  May  1985 
to  October  1986.  According  to  Packet, 
such  price  advantage  is  a  function  of 
both  classified  pricing  and  the  prices  for 
milk  that  are  charged  by  Mid-Am  in 
excess  of  minimum  order  prices. 

Packet  also  testified  that  milk  that  is 
produced  in  the  12-county  area  is  used 
to  supply  the  fluid  milk  needs  of  Central 
Dairy  and  handlers  that  are  regulated 
under  the  Southern  Illinois  and 
Southwest  Plains  orders.  Thus.  Packet 
concludes  that  the  12-county  area  is 
further  related  to  the  Southern  Illinois 
market  because  of  the  overlapping  of 
milk  procuremnt  in  the  area.  In  addition. 
Packet  contends  that  the  reserve  milk 
supplies  that  are  necessary  to  balance 
Central  Dairy's  fluid  milk  needs  are 
regulated  under  the  Southern  Illinois  or 
Southwest  Plains  orders.  Consequently, 
Packet  contends  that  Federal  order 
producers  carry  the  burden  of  balancing 
Central  Dairy's  fluid  milk  needs  without 
sharing  fully  in  the  benefits  that  accrue 
from  Central  Dairy's  fluid  milk  sales. 
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NFO  sepported  Packet's  proposal  on 
the  basis  that  adoption  of  the  proposal 
would  promote  equity  among  handlers 
and  producers.  fvff'O's  primary  concern 
is  that  Federal  order  producers  balance 
the  fluid  milk  needs  of  Central  Dairy 
without  receiving  the  benefit  of  Central 
Dairy's  fluid  milk  sales.  AMP!  testified 
that  it  would  support  the  proposal  if 
Central  Dairy's  Class  I  utilization  was  in 
excess  of  the  market's  Gass  I 
utilization,  fai  its  brief,  Safeway  Stores, 
Inc.,  a  handler  regulated  under  the 
Greater  Kansas  City  order  who  has 
sales  in  the  proposed  area,  supported 
Packet's  proposal.  Safeway  concludes 
that  Central  Dairy  has  a  competitive 
advantage  over  other  handlers  because 
of  its  procurement  cost  of  milk  relative 
to  that  of  regulated  handlers  and     i 
because  the  Southern  Illinois  and    ' 
Southwest  Plains  Federal  order  markets 
carry  the  reserve  supplies  of  milk  for 
Central  Dairy. 

Mid-Am  testifled  that  it  has  no 
position  on  Packet's  marketing  area 
proposal  and  that  Mid-Am  was  not 
convinced  that  there  was  any  marketing 
problem  associated  with  Central  Dairy's 
uiucgulated  status.  Mid-Am  testified 
that  competitive  and  equity  problems 
are  inherently  present  w^en  competition 
for  fluid  milk  sales  occurs  between 
regulated  and  unregulated  plant.     I 
However,  Mid-Am  testified  that  since 
Central  Dairy's  Class  I  utilization  was 
not  known,  the  extent  to  which  Central 
Dairy  may  have  a  competitive 
advantage  over  regulated  handlers  I 
cannot  be  determined.  Mid-Am  also 
testified  that  it  supplies  the  total  milk 
needs  of  Central  Dairy  and  that  it   i 
charges  Central  Dairy  the  Southern 
Illinois  blend  price  applicable  at  Sti 
Louis  plus  the  over-order  charge  that  Is 
applicable  to  St  Louis  area  handlers  for 
milk  in  Class  I  use.  Mid-Am  also     ; 
testified  that  during  the  fall  months 
supplemental  shipments  of  milk  are 
made  to  Central  Dairy  from  Mid-Am 
plants  that  are  regulated  under  either 
the  Southern  Ulinois  or  Southwest  Plains 
order. 

In  its  brief,  Mid-Am  supported    | 
Packet's  marketing  area  proposal  that 
would  result  in  fully  regulating  Central 
Dairy.  Mid-Am  concludes  that  Central 
Dairy  has  a  pricing  advantage  as  a 
result  of  information  contained  in  the 
record  relative  to  Central  Dairy's  Class  I 
utilization.  In  addition,  Mid-Am  notes 
that  a  second  high-Class-l-use 
unregulated  handler  (Deters  All-Star 
Dairy,  Inc..  at  Quincy,  Illinois)  that 
purchases  milk  on  the  basis  of  the 
Southern  Illinois  blend  price  has  sales  in 
part  of  the  12-coanty  area.  Furthermore, 
Mid-Am  notes  that  a  third  unregulated 


handler  (Temple  Stevens)  is  in  the 
process  of  opening  a  bottling  plant  at 
Columbia,  Missouri  Under  these 
circumstances,  Mid-Am  contends  that 
the  only  method  of  providing  equity  in ' 
pricing  among  competing  handlers  is  to 
extend  Federal  regulation  to  the  central 
Missouri  area  by  adopting  Packet's 
proposal. 

Central  Dairy  testified  in  opposition  to 
Packet's  proposal.  Central  testified  that 
85  percent  of  its  total  milk  sales  are  in  11 
of  the  12  countries  proposed  to  be 
included  in  the  mariceting  area  (Centra) 
has  no  sales  in  Lincoln  county)  wdiile  15 
percent  of  the  sales  are  in  five  other 
adjacent  counties  that  are  not  invtrfved 
in  this  proceeding.  Central  estimated 
that  its  sales  in  the  11  countries 
represent  abo«it  53  percent  of  the  total 
sales  of  fluid  milk  products  in  such 
counties.  Central  testified  that  sales  in 
the  area  by  handlers  regulated  under  the 
Greater  Kansas  City  and  Southwest 
Plains  orders  are  substantial  enough  so 
that  it  cannot  be  concluded  that  the  area 
is  more  closely  aligned  with  St.  Louis 
than  with  these  other  markets. 

Central  testified  that  it  receives  its 
total  milk  supply  from  Mid-Am 
producers,  56  of  which  are  located 
within  the  12-connty  area.  Central  also 
indicated  that  milk  is  received  fitnn 
other  Mid-Am  members  located  outside 
the  area  and  that  supplemental  supplies 
are  obtained  during  fall  months  from 
Mid-Am's  regulated  plants.  Central  also 
testified  that  it  pays  for  milk  twice  a 
month  on  the  basis  of  farm  weights  and 
butterfat  tests  that  are  determined  by 
Mid-Am  and  at  prices  determined  by 
Mid-Am.  Central  also  testified  that  the 
prices  paid  to  Mid-Am  for  its  total  milk 
needs  (between  4A  and  5.3  million 
pounds  per  month)  were  in  excess  of  the 
Southern  Illinois  Class  I  price.  As  a 
result.  Central  concludes  that  it  is  not  a 
disruptive  factor  in  the  market  and  that 
regulated  handlers  have  been  successful 
in  competing  for  sales  in  central 
Missouri.  As  evidence  of  this,  Central 
testified  that  school  contracts  have  been 
awarded  to  regulated  handlers  in  the 
past  and  that  most  of  the  current 
contracts  to  serve  a  ntnnber  of  colleges 
and  universities  are  held  by  a  Southern 
Illinois  regulated  handler,  while  one  is 
held  by  a  Greater  Kansas  City  regulated 
handler.  Furthermore,  Central  testified 
that  certain  school  contracts  in  the 
proposed  area  have  been  awarded  at 
prices  above  those  that  apply  to  the  St. 
Louis  school  district  bi  addition,  Central 
testified  that  currendy  milk  processed 
by  Packet  is  priced  below  milk 
processed  by  Central  in  all  outlets  that 
are  served  by  both  handlers  and  that 
Central  had  to  reduce  prices  to  remain 


competitive  when  Packet  first  entered 
such  outlets. 

Central  also  contends  that  the  12- 
county  area  is  not  a  major  source  of 
supply  for  handlers  regulated  under  the 
Southern  Olinots  order  and,  thus,  there  is 
little  overiap  of  procurement 
competition  between  regulated  and 
unrc^ukted  handlers.  In  conclusion. 
Central  contends  that  the  12-county  area 
is  not  sufficiently  associated  with  the 
Southern  IIHnois  market,  either  in  terms 
of  sales  or  pfocurement,  and  that  there 
is  no  evidence  (^disruptive  or 
disorderly  marketing  conditions  that 
would  warrant  regulation  of  the  area. 
Central  contends  that  adoption  of  the 
proposal  would  do  nothing  more  than 
establish  an  administrative 
recwdkeeping  end  reporting  burden  for 
Central  Dairy  that  is  not  warranted  in 
view  of  marketing  conditions. 

Packet's  proposal  was  also  opposed 
by  Deters  All-Star  Dairy  (Deters),  an 
unregulated  handler  who  operates  a 
plant  at  Quincy,  lUhiois.  Deters  testified 
that  it  distributes  a  small  amount  of 
dairy  products  in  Lincohi  County  and 
possibly  in  Audrain  and  Montgcmiery 
Counties.  Deters  testified  that  if  these 
coimties  were  added  to  the  Sosthem 
Illinois  marketing  area,  it  would  become 
a  partially  regulated  handler  under  the 
order.  Deters  testified  that  the  added 
administrative  burden  of  sudi  partial 
regulation  would  probably  result  in 
Deters  withdrawing  from  the  area. 

In  its  brief,  Deters  contends  that 
Lincoln  County  should  not  be  added  to 
the  mariceting  area  since  Packet  has  no 
sales  in  that  county.  In  addition.  Deters 
argues  that  none  of  the  12-county  area 
should  be  regulated  since  there  is  no 
evidence  of  disorder  that  would  warrant 
Federal  regulation.  Deters  argues  that 
competition  between  regulated  and 
unr^ulated  handlers  is  not,  in  itself, 
evidence  of  a  mariceting  problem. 

The  objective  in  defining  a  mariceting 
area  is  to  encompass  that  territory 
within  whicd)  regulated  handlers 
compete  with  each  other  for  a  major 
portion  of  their  sales  of  fhiid  milk 
products.  If  a  significant  proportitm  of 
the  major  sales  area  of  regulated 
handlers  is  excluded  from  the  marketing 
area  definition,  the  possibility  of  one  or 
more  plants  avoiding  full  regulation  Is 
enhanced.  Any  plant  that  is  able  to 
avoid  full  regulaticm  has  the  opportimity 
to  have  a  significant  price  advantage,  in 
both  the  procurement  of  raw  milk 
supplies  and  in  the  distribution  of  fluid 
milk  products  in  competition  with 
regulated  handlers  who  are  subject  to 
the  classified  pricing  and  pooling 
provisions  of  an  order.  This  occurs 
because  regulated  handlers  are  required 
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to  pay  not  less  than  minimum  order 
prices  for  milk  according  to  its  use.  Milk 
in  fluid  uses  (Class  I)  is  priced  at  the 
highest  level  while  milk  in 
manufacturing  uses  (Class  II  and  III)  is 
priced  at  lower  levels.  All  producers 
who  supply  regulated  handlers  receive  a 
blend  price  for  all  of  their  milk  that  is  a 
weighted  average  of  all  the  milk  that  is 
priced  to  all  handlers  at  class  prices. 
Thus,  an  unregulated  handler  is 
theoretically  in  a  position  to  obtain  a 
supply  of  milk  for  fluid  use  at  the  blend 
price  paid  to  producers  by  regulated 
haindlers  since,  all  other  factors  being 
equal,  producers  would  have  no 
additional  economic  incentive  to  supply 
regulated  handlers  versus  unregulated 
handlers.  If  an  unregulated  handler  is 
able  to  obtain  milk  at  such  a  price,  such 
handler  would  have  a  pricing  advantage 
for  milk  in  fluid  use  over  a  regulated 
handler  by  the  difference  between  the 
order  Class  I  and  blend  prices.  To  the 
extent  that  an  unregulated  handler  has 
manufacturing  uses,  the  pricing 
advantage  would  be  eroded  since  it  is 
likely  that  such  milk  would  also  have  to 
be  procured  at  the  blend  price  that  is  in 
excess  of  the  minimum  order  Class  II 
and  Class  III  prices. 

It  is  not  possible  or  necessary  to 
include  within  a  marketing  area 
definition  the  entire  sales  area  of  each 
and  every  regulated  plant.  It  is  very 
likely  that  there  will  always  be  some 
plants  that  have  fluid  sales  beyond  any 
defined  regulatory  boundary  into 
secondary  markets  in  competition  with 
either  unregulated  plants  or  plants 
regulated  under  other  orders.  Resolution 
of  the  issue  involves  a  judgment  of  what 
area  constitutes  the  primary  sales  area 
of  regulated  plants  and  whether 
competition  between  regulated  and 
unregulated  plants  in  secondary  markets 
is  so  inequitable  that  the  only 
reasonable  recourse  is  Federal 
regulation  of  such  secondary  markets. 

It  is  obvious  that  the  current  Southern 
Illinois  marketing  area  does  not  include 
a  sufficient  proportion  of  the  sales  area 
of  currently  regulated  plants.  This  is  a 
result  of  structural  changes  in  the 
distribution  sector  of  the  Southern 
Illinois  market  that  occurred  when  the 
St.  Louis-Ozarks  order  was  terminated 
on  April  1, 1985.  When  such  order  was 
terminated,  five  additional  distributing 
plants  in  the  St.  Louis  area  (three  in 
Missouri  and  two  in  Illinois)  became 
regulated  under  the  Southern  Illinois 
order  by  virtue  of  their  sales  in  the 
Southern  Illinois  marketing  area.  As  a 
result  the  amount  of  producer  milk 
pooled  under  the  Southern  Illinois  order 
increased  from  about  75  million  pounds 
in  March  to  149  million  pounds  in  April 


1985.  Also,  total  Class  I  sales  by 
distributing  plants  increased  from  47 
million  pounds  in  March  to  about  96 
million  pounds  in  April.  Of  total  Class  I 
sales,  the  amount  distributed  inside  the 
Southern  Illinois  marketing  area  by  poo! 
plants  increased  from  about  25  million 
pounds  in  March  to  33  million  pounds  in 
April.  More  importantly,  the  amount  of 
fluid  milk  sales  distributed  outside  the 
Southern  Illinois  marketing  area 
increased  from  about  23  million  pounds 
in  March  to  over  63  million  pounds  in 
April.  Thus,  as  a  result  of  the 
termination  of  the  St.  Louis-Ozarks 
order  and  the  regulatory  change  of  the 
five  distributing  plants,  Class  I  sales 
outside  the  marketing  area  by  pool 
plants  are  almost  twice  as  much  as  the 
total  Class  I  sales  made  inside  the 
marketing  area  by  pool  plants. 

During  the  first  quarter  of  1985,  prior 
to  the  termination  of  the  St.  Louis- 
Ozarks  orders.  Southern  Illinois  order 
handlers  accounted  for  about  60  percent 
of  all  fluid  milk  sales  in  the  Southern 
Illinois  marketing  area,  while  40  percent 
of  the  sales  were  made  by  plants 
regulated  under  other  orders.  Most  of 
the  other  order  sales  in  the  marketing 
area  were  made  by  St.  Louis-Ozarks 
order  handlers,  about  25  percent  of  total 
sales  in  the  marketing  area.  During  the 
second  quarter  of  1985,  the  proportion  of 
total  fluid  milk  sales  in  the  Southern 
Illinois  marketing  area  accounted  for  by 
handlers  regulated  under  the  order 
increased  to  about  83  percent  because  of 
the  pooling  of  the  additional  plants. 

During  the  first  quarter  of  1985,  about 
52  percent  of  the  total  fluid  milk  sales  of 
Southern  Illinois  regulated  plants  were 
made  within  the  Southern  Illinois 
marketing  area  while  48  percent  were 
outside  the  marketing  area.  Also,  about 
16  percent  of  total  fluid  sales  were  made 
in  nonfederally  regulated  territory. 
However,  during  the  second  quarter  of 
1985,  the  proportion  of  the  total  sales  of 
Southern  Illinois  order  handlers  within 
the  marketing  area  had  decUned  to 
about  34  percent  while  the  proportion 
outside  the  marketing  area  had 
increased  to  66  percent  More 
importantly,  the  proportion  of  regulated 
handlers'  sales  in  nonfederally  regulated 
territory  increased  to  about  52  percent. 

These  dramatic  shifts  in  market  sales 
data  were  a  result  of  the  Southern 
Illinois  marketing  area  not 
encompassing  much  of  the  sales  areas  of 
the  five  former  St.  Louis-Ozarics  order 
handlers.  This  is  further  reflected  in 
fluid  milk  sales  data  of  such  distributing 
plant  During  March  1985,  which  was  the 
last  month  of  operation  of  the  St.  Louis- 
Ozarks  order,  about  18  percent  of  the 
fluid  milk  sales  of  the  five  plants  were 


made  in  the  Southern  Illinois  marketing 
area,  64  percent  in  the  St.  Louis-Ozarks 
marketing  area,  and  about  eight  percent 
in  nonfederally  regulated  territory.  In 
April  1985,  the  proportion  of  the  fluid 
milk  sales  of  these  plants  in 
nonfederally  regulated  territory  had 
increased  to  over  76  percent 

The  previous  data  merely  indicate 
that  fluid  milk  sales  of  the  five 
distributing  plants  continue  to  be  made 
in  the  former  St.  Louis-Ozarks  marketing 
area,  which  have  been  identified  as 
sales  in  nonfederally  regulated  territory 
since  the  termination  of  that  order.  Prior 
to  April  1, 1985,  sales  in  unregulated 
territory  by  Southern  Illinois  pool  plants 
averaged  about  7.5  million  pounds  per 
month.  Beginning  with  April  1985,  such 
sales  in  unregulated  territory  increased 
to  over  48  million  pounds  per  month.  For 
the  April  1985  through  March  1986 
period,  total  route  sales  in  unregulated 
territory  were  about  593  million  pounds. 

The  unregulated  territory  in  which 
these  fluid  milk  sales  are  made  is  not 
precisely  identified.  However,  it  is 
reasonable  to  conclude  that  the  greatest 
proportion  of  such  sales  are  made  in  the 
St.  Louis  portion  of  the  former  St.  Louis- 
Ozarks  marketing  area.  This  area,  which 
is  represented  in  Mid-Am's  proposal,  is 
a  major  consumption  center  which  has  a 
population  in  excess  of  2.1  million, 
which  is  slightly  in  excess  of  the 
population  of  the  current  Southern 
Illinois  marketing  area.  Aimual  fluid 
milk  product  consumption  estimates  for 
this  area  indicate  that  fluid  milk  sales  in 
the  area  represent  90  percent  or  more  of 
the  total  fluid  milk  sales  made  by 
Southern  Illinois  order  handlers  in 
unregulated  territory. 

Southern  Illinois  regulated  handlers 
are  by  far  the  major  suppliers  of  the 
territory  proposed  by  Mid-Am  to  be 
added  to  the  Southern  Illinois  marketing 
area.  At  least  six  handlers  operating 
distributing  plants  under  the  Southern 
Illinois  order  have  sales  in  the  area. 
Additional  relatively  minor  sales  of  fluid 
milk  products  are  made  in  four  of  the 
counties  either  by  one  plant  regulated 
under  the  Southwest  Plains  order  or  one 
plant  regulated  under  the  Paducah. 
Kentucky,  order.  It  is  estimated  that 
Southern  Illinois  handlers  account  for 
100  percent  of  the  fluid  milk  sales  in  St. 
Clair  County,  lUinois;  the  city  of  St. 
Louis;  and  Bollinger.  Franklin.  Jefferson, 
Perry,  St.  Charles,  Ste.  Genevieve,  St. 
Louis  and  Warren  Counties  in  Missouri. 
In  Cape  Girardeau  County,  it  is 
estimated  that  98  percent  of  sales  are  by 
Southern  Illinois  order  handlers  while 
the  remaining  two  percent  are  by  a 
handler  regulated  under  the  Paducah. 
Kentucky,  order.  In  the  three  remaining 
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Missouri  counties  included  in  the 
proposal  (Crawford,  St.  Francois,  and 
Washington)  it  is  estimated  that 
Southern  Illinois  order  handlers  account 
for  75,  90,  and  95  percent,  respectively, 
of  fluid  milk  sales  with  the  remainder  in 
each  of  the  counties  being  supplied  by  a 
Southwest  Plains  order  handler.      i 

in  view  of  the  previous  findings 
concerning  the  sales  area  of  regulated 
plants,  all  of  the  territory  proposed  by 
Mid- Am  which  was  previously  a  part  of 
the  St.  Louis-Ozarks  marketing  area 
should  be  added  to  the  Southern  Illinois 
marketing  area.  Such  action  is  necessary 
because  the  current  Southern  Illinois 
marketing  area  does  not  reflect  the 
structural  and  regulatory  changes  that 
occurred  as  a  result  of  the  tennination  of 
the  St.  Louis-Ozarks  order.  The  current 
marketing  area  excludes  a  primary 
population  center  that  is  the  major  sales 
area  of  currently  regulated  plants.  The 
addition  of  the  territory  would  result  in 
a  marketing  area  definition  that 
encompasses  the  major  sales  area  of 
regulated  plants  and  thereby  provide 
greater  assurance  of  a  consistency  of 
regulation  among  plants  that  compete 
with  each  other  for  the  bulk  of  their  fluid 
milk  sales  and  for  supplies  of  milk. 

Packet's  proposal  to  further  extend 
the  marketing  area  to  include  territory  in 
central  Missouri  should  not  be  adopted. 
The  primary  purpose  of  the  proposal  is 
to  regulate  Central  Dairy.  In  this  regard, 
it  is  noted  that  Central  Dairy  has  no 
fluid  milk  sales  in  the  current  marketing 
area  or  in  any  of  the  territory  previously 
discussed  that  would  be  added  to  the 
marketing  area.  Thus,  Central  Dairy  is 
not  a  competitive  factor  with  respect  to 
fluid  milk  sales  in  the  major  population 
centers  that  represent  the  primary  sales 
area  of  currently  regulated  plants. 

The  population  of  the  12-country  area 
proposed  by  Packet  (about  400,000) 
represents  about  18  percent  of  the 
population  in  the  area  proposed  by  Mid- 
Am  or  about  9.3  percent  of  the  total 
population  of  the  marketing  area  as  it 
would  be  expanded  by  this  decision. 
Although  the  population  of  Boone  and 
Cole  Counties  is  rather  large,  the  area  in 
total  represents  a  relatively  minor 
secondary  market  for  regulated  handlers 
that  serve  other  major  markets. 

Besides  Central  Dairy,  which  has 
sales  in  11  of  the  12  counties,  fluid  milk 
sales  are  made  in  the  proposed  area  by 
six  handlers  who  are  regulated  under 
the  Southern  IlUnois  order,  three 
handlers  who  are  regulated  under  the 
Greater  Kansas  City  order,  and  by  one 
Southwest  Plains  order  handler.  Deters, 
another  unregulated  handler,  also  has 
some  fluid  sales  in  at  least  one  of  the 
counties.  However,  for  all  practical 
purposes,  regulated  handlers  and 


Central  Dairy  are  the  major  competitors 
who  sell  in  the  12-countary  area. 

Sales  in  the  area  by  Central  Dairy 
represent  from  50  to  57  percent  of  total 
fluid  milk  sales  in  the  area  based  on  a 
number  of  estimates  of  the  total  amount 
of  fluid  milk  sales  in  the  area.  The 
proportion  of  sales  represented  by 
handlers  regulated  under  the  three 
orders  is  not  revealed  very  precisely  on 
the  record,  although  it  appears  that 
Southern  Illinois  order  handlers 
represent  the  greatest  proportion  of  the 
remaining  sales  in  the  area.  In  Boone 
County,  which  has  the  greatest 
population.  Central  Dairy  accounts  for 
about  53  percent  of  total  sales  and  it 
appears  that  Southern  Illinois  and 
Greater  Kansas  City  order  handlers 
account  for  about  31  and  18  percent  of 
sales,  respectively.  In  Cole  County. 
Central  Dairy  accounts  for  50-60  percent 
of  sales  while  Southern  Illinois.  Greater 
Kansas  City  and  Southwest  Plains  order 
handlers  account  for  about  22  percent, 
17  percent  and  3  percent  of  sales, 
respectively. 

Although  the  preceding  data  are  not 
precise,  they  indicate  that  Central  Dairy 
is  the  primary  handler  serving  the  area 
and,  furthermore,  that  such  area 
constitutes  Central  Dairy's  major  sales 
area  as  about  85  percent  of  Central's 
sales  are  made  in  the  area.  Sales  by 
regulated  handlers,  however,  do  not 
represent  as  great  a  share  of  the  market 
and  their  sales  in  the  area  cannot 
represent  a  substantial  proportion  of 
their  total  business.  Even  if  Southern 
lUinois  regulated  handlers  had  all  of  the 
fluid  milk  sales  in  the  12-county  area. 
such  sales  would  have  represented  from 
8.8  to  7.3  percent  of  their  total  fluid  milk 
sales.  If  it  is  assumed  that  Southern 
Illinois  order  handlers  account  for  35 
percent  of  the  sales  in  the  area,  such 
sales  would  represent  from  3.0  to  2.5 
percent  of  their  total  sales. 

Since  not  all  of  the  Southern  Illinois 
order  handlers  have  sales  in  the  12- 
county  area,  the  sales  in  the  area  must 
represent  a  somewhat  larger  proportion 
of  the  business  of  those  handlers  who  do 
sell  in  the  area  than  the  three  percent 
indicated  above.  Even  so,  such  sales 
cannot  possibly  represent  a  significant 
portion  of  the  sales  of  regulated 
handlers.  During  the  last  three  months  of 
the  existence  of  the  St.  Louis-Ozarks 
order,  the  five  plants  in  the  St.  Louis 
area  had  from  7.6  to  8.3  percent  of  their 
sales  in  unregulated  territory.  However. 
~-^e  proportion  of  such  sales  in  the  12- 
clnmty  area  is  not  known.  It  is  also 
noted  that  Packet  has  sales  in  only  6  of 
the  12  counties.  Packet's  total  sales  in 
the  area  during  1965  represented  about 
six  percent  of  the  total  estimated  fluid 
milk  sales  in  the  12-county  area,  or  less 


than  five  percent  of  Packet's  total  Quid 
milk  sales. 

Packet's  major  contention  is  that 
Central  Daisy  has  a  pricing  advantage 
over  regulated  handlers  who  are  subject 
to  classified  pricing  and  that  snch 
handlers  are,  therefore,  unable  to 
compete  successfully  with  Central  Dairy 
for  sales  of  fluid  milk  products  in  retail 
or  institutional  (schools,  hospitals. 
military  bases,  etc.)  outlets.  In  this 
regard.  Packet  has  not  been  actively 
involved  in  solidting  institutional 
business,  at  least  with  respect  to  school 
contracts,  in  either  the  12-cocnty  area  or 
the  St.  Louis  area  for  a  number  of  years. 
However,  a  number  of  regulated 
handlers  have  secured  school  contracts 
in  the  12-county  area  and  one  other 
Southern  Illinois  handler  currently 
supplies  a  number  of  colleges  and 
universities  in  the  area. 

As  previously  stated.  Packet  estimates 
that  Central  Dairy  had  an  average  price 
advantage  over  regulated  handlers  that 
ranged  from  92  cents  to  $1.45  per 
hundredweight  over  the  period  of  May 
1985  to  Octobver  1986.  This  cost 
difference  was  computed  by  applying  an 
estimate  of  Central  Dairy's  Class  I, 
Class  II  and  Class  III  use  to  a  regulated 
handler.  Based  on  such  uses,  an  average 
per  hundredweight  cost  for  a  regulated 
handler  was  computed  by  applying 
order  minimum  class  prices  plus  over- 
order  charges  that  are  paid  by  regulated 
handlers  to  Mid-Ara  and  other 
cooperative  associations.  However,  with 
respect  to  milk  in  Class  I  uses.  Packet 
used  announced  Mid-Am  prices,  rather 
than  prices  paid,  since  certain  monthly 
credits  issued  by  Mid-Am  were  not 
considered  in  Packet's  price 
comparisons. 

Certain  credits,  up  to  a  maximum  of 
31  cents,  were  identified  on  the  record. 
Such  credits  relate  to  uniform  daily 
receipts  and  to  purchases  of  milk  on  the 
basis  of  farm  weights  and  butterfat 
tests.  However,  Packet  admitted  that 
certain  credits  in  addition  to  those  that 
were  identified  apply  to  purchases  of 
milk,  although  the  magnitude  to  such 
other  credits  is  not  specifically 
contained  in  the  record.  Absent  such 
other  credits,  the  over-order  charge  for 
milk  in  Class  I  use  that  was  used  by 
Packet  for  the  average  price  comparison 
from  $1.63  to  $2.24  per  hundredweight. 
Mid-Am  testified  that  Central  Dairy 
was  charged  the  St.  Louis  area  blend 
price  plus  comparable  over-order 
charges  that  are  paid  by  regulated 
handlers  for  milk  in  Class  I  use.  Prices 
that  were  paid  by  Central  Dairy  during 
May  1965  through  October  1966  minus 
the  blend  price  at  St.  Louis  indicate  that 
such  comparable  over-order  charges 
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applicable  to  Central  Dairy,  and 
presumably  to  regulated  handlers, 
ranged  from  97  cents  to  $1.22  per 
hundredweight.  On  this  basis  it  would 
appear  that  the  alleged  pricing 
advantage  for  Central  Dairy  as 
computed  by  Packet  is  substantially 
overstated;  as  much  as  52  to  95  cents  per 
hundredweight  over  the  period  of  the 
data. 

In  view  of  the  previous  price 
comparisons,  it  is  obvious  that  the 
record  is  not  at  all  clear  as  to  what  price 
level  actually  applies  to  regulated 
handlers  for  milk  in  Class  I  use. 
However,  regardless  of  the  price  that 
applies  to  regulated  handlers,  it  is 
apparent  that  Packet's  computed  pricing 
advantages  for  Central  Dairy  are  related 
to  factors  other  than  the  application  of 
classified  pricing  to  regulated  handlers 
or  the  lack  of  classified  pricing  to 
Central  Dairy. 

During  the  May  1985  through  October 
1986  period,  the  average  monthly  prices 
paid  by  Central  Dairy  for  all  of  the  milk 
received  from  Mid-Am  producers, 
absent  certain  credits,  were  in  excess  of 
the  Southern  Illinois  order  Class  I  price 
at  St.  Louis.  Such  average  monthly 
prices  were  also  subject  to  identifed 
credits  that  are  available  to  all  handlers 
that  purchase  milk  firom  Mid-Am.  "The 
maximum  credit,  31  cents  per 
hundredweight,  consists  of  three  cents 
for  purchasing  milk  on  the  basis  of 
producer  butterfat  tests,  three  cents  for 
milk  purchased  on  the  basis  of  farm 
tank  weights,  and  up  to  25  cents  for 
uniform  receipts.  Central  Dairy  received 
the  farm  wei^ts  and  tests  credits  but 
testimony  did  not  reveal  what  credit 
level  was  received  for  uniform  receipts. 
However,  even  if  Central  received  the 
same  volume  of  milk  every  day  and 
obtained  the  maximum  credit,  the 
average  price  paid  by  Central  Dairy 
would  still  have  been  in  excess  of  the 
order  Class  I  price  during  14  of  the  18 
months.  During  the  14  months.  Central 
Dairy's  average  price  ranged  from  3  to 
52  cents  over  the  order  Class  I  price, 
with  the  average  being  almost  29  cents 
over  the  Class  I  price.  During  four 
months  Central  Dairy's  average  price 
was  less  than  the  order  Class  I  price  by 
20, 10. 9.  and  6  cents  per  hundredweight. 

Central  Dairy's  average  price  for  milk 
and  the  minimum  order  Class  I  price  are 
not  directly  comparable.  The  Class  I 
price  applies  to  milk  in  fluid  uses  while 
the  average  price  applies  to  all  milk 
received  by  Central  Dairy  whether  it  is 
used  in  fluid  milk  products  or  in  other 
dairy  products  such  as  cream  or  ice 
cream.  In  addition,  the  Class  I  price  at 
St.  Louis  includes  a  plus  location 
adjustment  that  is  intended  to  reflect  the 


additional  cost  of  hauling  milk  to  plants 
in  this  major  population  center  from 
northern  supply  areas  relative  to  the 
cost  of  hauling  milk  from  such  areas  to 
plants  located  in  the  base  zone  of  the 
marketing  area.  (Official  notice  is  taken 
of  the  final  decision  issued  by  the 
Deputy  Assistant  Secretary  on  October 
15, 1985  (50  PR  42549)  that  considers  the 
pricing  of  milk  in  the  St.  Louis  area). 
Consequently,  it  is  not  at  all  apparent 
that  the  location  value  of  milk  at  Central 
Dairy's  location  (Jefferson  City)  would 
need  to  reflect  the  value  that  is 
necessary  to  attract  a  supply  of  milk  to 
St.  Louis.  In  view  of  these  factors,  as 
well  as  the  previous  price  comparisons, 
it  cannot  be  concluded  that  Central 
Dairy  has  a  substantial  pricing 
advantage  over  regulated  handlers  as  is 
contended  by  Packet. 

Central  Dairy  does  rely,  to  a  limited 
extent,  on  regulated  milk  to  supplement 
fluid  milk  needs  during  fall  months  of 
the  year.  Such  supplemental  supplies, 
representing  about  10  percent  of  Central 
Dairy's  total  fall  receipts,  are  received 
from  two  Mid-Am  supply  plants.  One  of 
the  supply  plants  is  regulated  under  the 
Southern  Illinois  order  while  the  other 
plant  is  regulated  under  the  Southwest 
Plains  order.  Such  milk  is  priced  as 
Class  I  milk  under  the  order  that 
regulates  the  plant  from  which  the  milk 
is  shipped. 

Federal  order  producers  who  supply 
the  Southwest  Plains  and  Southern 
Illinois  orders  benefit  from  the  plant 
sales  that  supplement  Central  Dairy's 
fluid  milk  needs  during  the  fall  months. 
However,  during  other  months  such 
producers  carry  the  burden  of 
maintaining  the  reserve  supplies  of  milk 
that  are  necessary  to  meet  Central 
Dairy's  fluid  milk  needs  without  sharing 
in  the  benefits  that  accrue  from  Central 
Dairy's  fluid  milk  sales.  Consequently, 
there  is  some  inequity  between 
producers  who  carry  the  reserve 
supplies  and  those  producers  who 
supply  Central  Dairy  throughout  the 
year.  Although  this  is  contrary  to  the 
concept  of  marketwide  pooling  under 
Federal  orders,  whereby  all  producers 
share  equally  the  benefits  bxim  fluid 
milk  sales  and  the  cost  of  maintaining 
reserve  milk  supplies,  this  is  not  in  itself 
a  sufficient  basis  under  current 
marketing  conditions  to  regulate  Central 
Dairy  under  the  Southern  Illinois  order 
for  several  reasons. 

First  of  all,  as  a  prelude  to  the  equal 
sharing  concept  among  producers,  there 
must  be  some  demonstration  of  a 
commonality  of  market  from  either  a 
handler  (sales)  or  producer  (supply) 
viewpoint.  This  has  not  been 
demonstrated  with  respect  to  handlers 


as  previously  indicated  by  the 
description  of  the  proportions  of  sales  of 
fluid  milk  products  made  in  the  12- 
county  area  by  various  handlers.  The  12- 
county  area  is  a  relatively  minor  sales 
area  that  is  served  to  a  limited  degree 
by  Southern  Illinois  order  regulated 
handlers  who  are  primarily  involved  in 
supplying  the  fluid  milk  needs  of  other 
heavier  populated  markets.  In  terms  of 
sources  of  supply,  Mid-Am  represents 
the  producers  in  the  12-county  area  as 
well  as  a  large  proportion  of  the 
producers  who  supply  the  Southern 
Illinois  market.  However,  in  terms  of  the 
most  current  data  in  the  record,  there  is 
no  procurement  area  overlap  between 
Central  Dairy's  supply  area  and  the 
Southern  Illinois  order  supply  area. 

Another  factor  of  consideration  is  the 
extent  to  which  all  producers  would  be 
expected  to  benefit  as  a  result  of  the 
extension  of  regulation  to  Central  Dairy. 
Any  potential  benefit  would  be 
insignificant  even  if  all  of  Central 
Dairy's  receipts  were  sold  as  fluid  milk 
products  because  of  the  limited  volume 
of  such  receipts  relative  to  the  amount 
of  milk  included  in  the  Southern  Illinois 
order  pool.  Central  Dairy's  total  receipts 
in  May  (4.8  million  pounds)  and  October 
(5.3  million  pounds)  of  1986  would  have 
represented  2.3  and  3.1  percent, 
respectively,  of  the  producer  milk  that 
would  have  been  pooled  under  the  order 
during  such  months.  This  would  have 
resulted  in  a  blend  price  increase  of  a 
little  over  one  cent  for  the  two  months. 
To  the  extent  that  Central  Dairy  has 
milk  in  other  than  fluid  uses,  the  impact 
would  have  been  less. 

A  third  factor  is  that  the  fall 
supplemental  supplies  respresent  a  very 
limited  proportion  (about  10  percent  or 
500,000  pounds)  of  Central  Dairy's  total 
receipts.  More  importantly,  about  80 
percent  of  such  supplemental  milk  is 
regulated  under  the  Southwest  Plains 
order,  which  indicates  a  greater 
association  with  that  order  than  the 
Southern  Illinois  order.  Furthermore, 
from  the  limited  amount  regulated  under 
the  Southern  Illinois  order  (equivalent  to 
less  than  three  tanker  loads  per  month), 
it  cannot  be  concluded  that  Southern 
Illinois  order  producers  are  bearing  a 
substantial  burden  by  maintaining 
reserve  milk  supplies  to  meet  Central 
Dairy's  fluid  milk  needs. 

In  view  of  the  previous  findings,  the 
Southern  Illinois  marketing  area  should 
not  be  expanded  to  include  the  12- 
county  area  in  central  Missouri.  Such 
area  is  neither  a  significant  sales  area  of 
currently  regulated  plants  nor  a 
significant  source  of  supply  for  regulated 
handlers.  Furthermore,  it  cannot  be 
concluded  that  regulated  handlers  have 
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a  significant  cost  disadvantage  in 
competing  for  fluid  milk  sales  in  the  area 
because  of  Central  Dairy's  unregulated 
status  and  the  resulting  lack  of 
application  of  classified  pricing  and 
pooling  regulations  to  Central  Dairy. 

The  marketing  area  expansion, 
included  herein  will  result  in  a 
marketing  area  defmition  that  more 
appropriately  reflects  the  sales  area  of 
currently  regulated  plants.  The  new 
territory  should  be  included  in  the 
Southern  Zone  of  the  marketing  area  for 
pricing  purposes  to  maintain  the  current 
level  of  pricing  that  applies  at 
distributing  plants  in  such  area  under 
the  order.  Also,  as  a  result  of  the 
expansion,  the  Southern  Illinois 
marketing  area  should  be  redesignated 
as  the  Southern  Illinois-Eastem  Missouri 
mariceting  area. 

Proponents  of  the  marketing  area 
expansion  that  is  adopted  herein 
testiHed  that  the  current  Southern 
Illinois  order  provisions  should  apply  to 
the  expanded  marketing  area  and  no 
other  proposed  amendments  of 
particular  applicability  to  the  added 
territory  were  contained  in  the  notice  of 
hearing  or  testified  to  at  the  hearing. 
Consequently,  the  regulatory  provisions 
of  the  order  for  the  expanded  Southern 
Illinois-Eastem  Missouri  marketing  area 
are  those  of  the  current  Southern  Illinois 
order,  except  as  modified  hereafter  in 
the  other  material  issues  identified  in 
the  proceeding. 

2.  Performance  Standards  for  Pool 
Plants 

The  two  proposals  to  relax  the 
shipping  standards  for  pool  supply 
plants  should  be  adopted.  The  minimum 
percentage  of  a  supply  plant's  receipts 
that  must  be  transferred  to  distributing 
plants  to  qualify  the  supply  plant  as  a 
pool  plant  is  reduced  finom  50  percent  to 
40  percent  for  the  month  of  December. 
Also,  the  minimum  shipping  percentage 
for  a  supply  plant  operated  by  a 
cooperative  should  be  reduced  to  25 
percent  if  the  cooperative  delivered  75 
percent  of  its  producer  milk  to  pool 
distributing  plants  during  the 
immediately  preceding  12-month  period 
of  September-August.  In  addition,  the 
receipts  of  milk  at  distributing  plants 
and  supply  plants  that  are  used  as  a 
basis  to  determine  whether  such  plants 
qualify  as  pool  plants  should  be 
modified. 

Under  the  current  order  provisions,  a 
supply  plant  must  transfer  at  least  50 
percent  of  its  receipts  of  milk  from  dairy 
farmers  and  cooperative  associations  to 
pool  distributing  plants  to  qualify  as  a 
pool  plant.  If  the  supply  plant  meets 
such  standard  for  the  months  of 
September-January,  it  is  eligible  for 


automatic  pool  plant  status  for  the 
following  months  of  February-August. 

The  two  changes  in  the  pooling 
standards  adopted  herein  for  supply 
plants  were  proposed  by  six  cooperative 
associations  (AMPI,  Land  O'Lakes,  Mid- 
Am.  Midwest.  Prairie  Farms,  and 
Wisconsin  Dairies),  that  represent  about 
90  percent  of  the  dairy  fanners  who 
supply  the  market. 

The  cooperatives  testified  that  the 
December  shipping  standard  should  be 
reduced  since  the  market's  supply- 
demand  balance  is  not  as  tight  during 
December  as  it  is  during  other  months 
when  supply  plants  must  make 
shipments  to  distributing  plants  to 
qualify  for  pool  plant  status.  The 
cooperatives  contend  that  such  situation 
exists  because  fluid  milk  demand  is  less 
during  the  last  two  weeks  in  December 
while  production  is  beginning  to 
increase  seasonally. 

The  cooperatives  also  proposed  that  a 
25-percent  shipping  standard  should  be 
adopted  for  a  supply  plant  operated  by  a 
cooperative  association  to  eliminate 
certain  costly  and  inefficient  movements 
of  milk  that  are  being  made  for  pooling 
purposes.  Testimony  concerning  the 
need  for  the  proposal  was  limited  to  the 
marketing  situation  concerning  a  supply 
plant  operated  by  Prairie  Farms  at 
Carbondale.  Illinois.  Prairie  Farms 
testified  that  the  supply  plant,  which 
also  manufactures  a  number  of  Class  II 
products,  is  located  in  the  southern 
portion  of  the  marketing  area.  Prairie 
Farms  testified  that  a  considerable 
portion  of  the  plant's  milk  supply  is 
obtained  firom  northern  procurement 
areas  while  the  available  distributing 
plants  to  which  the  Carbondale  plant 
makes  its  qualifying  shipments  are  also 
located  to  the  north.  Consequently,  the 
cooperatives  contend  that  a  lower  - 
shipping  standard  would  reduce  the 
marketing  costs  incurred  to  qualify  the 
Ccu^bondale  plant,  or  any  other  supply 
plant  in  a  similar  situation,  for  pooling 
purposes.  The  cooperatives  also 
proposed,  that  a  condition  for  a  lower 
shipping  standard,  cooperatives 
operating  any  such  supply  plants  would 
have  to  demonstrate  a  sufficient  degree 
of  performance  in  supplying  the  fluid 
milk  needs  of  the  market.  Thus,  in  order 
to  qualify  for  the  lower  shipping 
standard,  the  cooperatives  proposed 
that  at  least  75  percent  of  the  producer 
milk  of  the  cooperative  association 
operating  the  supply  plant  would  have 
to  be  received  at  distributing  plants 
during  the  immediately  preceding  12- 
month  period  of  September-August. 

There  was  no  opposition  to  the 
proposed  lower  shipping  standard  for 
December.  However,  NFO  opposed  the 
adoption  of  the  25-percent  shipping 


standard  for  supply  plants  that  are 
operated  by  cooperative  associations. 
NFO  contends  that  the  proposal  would 
provide  an  economic  incentive  for  the 
market's  deficit  milk  supplies  to  be 
committed  to  a  supply  plant  for 
manufacturing  uses  and  thereby 
jeopardize  the  availability  of  milk 
supplies  for  fluid  uses  at  distributing 
plants. 

The  lower  40-percent  shipping 
standard  for  December  should  be 
adopted.  The  lower  standards  is 
appropriate  in  view  of  the  fact  that  the 
market's  supply/demand  relationship 
for  December  is  not  as  tight  as  during 
the  other  months  of  the  September 
through  January  qualifying  period  for 
supply  plants.  In  addition,  it  is  apparent 
that  shipments  fi-om  supply  plants  are 
relied  on  to  a  lesser  extent  to  furnish  the 
fluid  milk  needs  of  the  market  during 
December  than  during  the  other 
qualifying  months.  For  example,  during 
September-November  1984  and  January 
1985,  about  69  percent  of  the  producer 
receipts  at  the  market's  supply  plants 
was  transferred  to  distributing  plants 
while  about  57  percent  was  shipped 
during  December  1984.  During  the  next 
qualifying  season  (September  1985- 
January  1986)  53  percent  was  shipped 
during  December  while  57  percent  was 
shipped  during  the  other  four  months. 

Although  the  above  percentages  for 
December  1984  and  1985  are  in  excess  of 
the  so-percent  shipping  standard,  such 
percentages  also  include  shipments  that 
were  made  solely  for  the  purpose  of 
pooling  supply  plants.  Such  additional 
shipments  fi^m  supply  plants  require 
either  a  redirection  of  milk  that  is 
normally  shipped  directly  from  farms  to 
distributing  plants  or  the  reloading  of 
milk  at  distributing  plants  to  be  shipped 
back  to  supply  plants  or  other 
manufacturing  plants  for  surplus 
disposal.  Such  extra  hauling  and 
handling  practices  result  in  additional 
marketing  costs,  waste  energy, 
adversely  affect  milk  qualify  and  may 
disrupt  the  efficient  operation  of 
distributing  plants. 

A  lower  December  shipping  standard 
for  supply  plants  is  warranted.  Hie  40- 
percent  standard  should  be  low  enough 
to  eliminate  most  if  not  all  of  the 
uneconomic  shipments  by  supply  plants 
that  are  made  in  that  month  solely  to 
qualify  the  plants  and  the  mill, 
associated  with  such  plants  for  pooling. 
In  addition,  it  should  be  suHlciently  high 
to  assure  adequate  supplies  of  milk  at 
distributing  plants  during  the  first  two- 
thirds  of  such  month  when  Class  I  sales 
are  higher. 

The  proposed  lower  shipping  standard 
for  supply  plants  operated  by  a 


cooperative  association  that  has 
furnished  a  high  percentage  of  its  milk 
supply  to  the  market's  distributing 
plants  during  the  past  year  should  also 
be  adopted.  Specifically,  a  25-percent 
shipping  standard  should  apply  during 
September-January  for  a  supply  plant 
operated  by  a  cooperative  association,  if 
75  percent  of  such  cooperative's 
producer  milk  was  delivered  to  pool 
distributing  plants  during  the 
immediately  preceding  12-month  period 
of  September-August. 

This  proposal  is  designed  to  alleviate 
a  specific  marketing  problem  that  Prairie 
Farms  is  encountering  under  the  order's 
current  SO-percent  shipping  standard  for 
supply  plants.  It  is  not  dear  whether  any 
other  cooperative  would  qualify  a 
supply  plant  for  pooling  under  the  lower 
performance  standard. 

Prairie  Farms  operates  a  pool  supply 
plant  at  Carbondale.  Illinois,  which  is  in 
the  Southern  Zone  of  the  marketing 
area.  In  addition  to  supply  plant 
operations,  cottage  cheese,  sour  cream 
and  other  Class  II  uses  are 
manufactured  at  the  plant.  The  supply 
plant  qualifies  on  the  basis  of  shipments 
to  the  handler's  Southern  Illinois 
distributing  plants  located  at  Carlinville 
and  OIney.  which  are  located  in  the 
market's  Base  Zone  and  more  than  120 
miles  north  of  Carbondale. 

Since  Carbondale  is  situated  on  the 
southern  fiinge  of  the  market's 
procurement  area,  a  considerable 
portion  of  the  plant's  milk  supply  is 
received  from  the  farms  of  producers 
who  are  located  more  than  100  miles  to 
the  north.  Milk  produced  on  dairy  farms 
in  Clinton.  Jefferson  and  St.  Clair 
Counties  is  received  regularly  at  the 
supply  plant 

Each  year  during  the  qualifying 
season  for  supply  plants  (September- 
January).  Prairie  Farms  ships  at  least  50 
percent  of  its  producer  milk  associated 
with  the  Carbondale  plant  to  pool 
distributing  plants  to  assure  that  the 
supply  plant  will  qualify  for  pool  plant 
status.  At  the  same  time  that  milk  is 
being  shipped  north  from  the  supply 
plant  in  the  Southern  Zone  to 
distributing  plants  in  the  Base  Zone  to 
assure  that  the  supply  plant  qualifies  as 
a  pool  plant,  milk  from  the  north  is  being 
hauled  south  to  supply  the  Carbondale 
plant's  processing  requirements. 
Consequentiy.  there  are  some 
inefficiencies  associated  with  the 
operation  of  the  plant  due  to  its  location 
relative  to  the  locations  of  the  market's 
distributing  plants,  population  centers, 
and  milk  supplies. 

Prairie  Farms  delivered  more  than  79 
percent  of  its  producer  milk  to  Southern 
Illinois  pool  distributing  plants  during 
the  months  of  September  1985  through 


August  1986.  For  the  same  12-month 
period,  only  35  percent  of  the  producer 
receipts  at  all  of  the  market's  supply 
plants  was  moved  to  pool  distributing 
plants  and  59  percent  of  the  market's 
producer  receipts  was  used  for  Class  I 
purposes. 

Despite  the  inefficiencies  associated 
with  the  location  of  the  Carbondale 
plant,  the  proposal  should  be  adopted 
for  this  and  other  supply  plants  that  are 
operated  by  cooperative  associations 
that  are  substantially  and  primarily 
involved  in  supplying  the  fluid  milk 
needs  of  the  market  throughout  the  year. 
A  maricet  supplier's  willingness  to 
furnish  at  least  three-fourths  of  its 
pooled  milk  to  distributing  plants  on  a 
year-round  basis  should  be  recognized 
in  the  performance  standards  for  pool 
supply  plants.  A  lower  qualifying 
standanl  is  appropriate  in  view  of  a 
cooperative's  overall  effort  in  furnishing 
such  a  lai^e  percentage  of  its  milk  to 
pool  distributing  plants  during  the  past 
marketing  year  for  plants.  Providing  the 
lower  standard  will  give  cooperatives 
the  flexibilify  to  move  milk  supplies  as 
necessary  and  to  operate  more 
efficiently  by  reducing  if  not  eliminating 
unnecessary  shipments  of  milk  ttom 
supply  plants  solely  for  pooling 
purposes. 

"The  75-percent  overall  delivery 
standard  that  a  cooperative  would  have 
to  meet  on  an  annual  basis  to  be  eligible 
to  qualify  supply  plants  under  the  lower 
shipping  percentage  is  sufficiently  above 
the  marketwide  average  Class  I 
utilization  to  maintain  the  integrity  of 
the  order's  pooling  standards  for  such 
plants.  Furthermore,  a  supply  plant 
would  not  be  able  to  qualify  for  pool 
status  entirely  on  the  basis  of  a 
cooperative's  direct  deliveries  to 
distributing  plants.  An  eligible  supply 
plant  would  continue  to  qualify  for  pool 
status  on  the  basis  of  transfers  from 
such  plant  to  pool  distributing  plants. 
However,  such  a  supply  plant  would 
have  to  transfer  only  25  percent  rather 
than  50  percent  of  its  pooling  base 
receipts  to  fully  regulated  distributing 
plants  to  qualify  the  supply  plant  as  a 
pool  plant. 

NFO's  concerns,  i.e.,  that  the  proposal 
would  provide  an  economic  incentive 
for  the  market's  deficit  milk  supplies  to 
be  committed  to  manufacturing  uses 
thus  jeopardizing  the  availability  of  milk 
supplies  for  fluid  uses,  are  unwarranted. 
Actually,  to  be  eligible  to  qualify  a 
supply  plant  for  pooling  under  the  lower 
shipping  standard,  a  cooperative  would 
have  to  furnish  75  percent  of  its  total 
pooled  milk  for  the  year  to  distributing 
plants  whereas  a  supply  plant  must 
furnish  only  50  percent  of  the  plant's 
milk  receipts  to  distributing  plants  each 


month.  Furthermore,  the  year-round 
performance  standard  for  a  cooperative 
association  to  utilize  the  lower  shipping 
standard  is  substantially  in  excess  of 
the  market's  Class  I  utilization. 

In  addition,  a  modification  is 
incorporated  in  the  order  language     t 
adopted  herein  that  specifies  that  the 
lower  shipping  standard  is  applicable 
only  to  cooperative  associations  that 
have  supplied  the  market  during  each  of 
the  months  of  the  previous  September 
through  August  period.  This  will  prohibit 
the  possibility  of  a  cooperative 
association  being  able  to  pool  additional 
milk  under  the  order  during  the  next  12 
months  by  associating  75  percent  of  its 
supply  during  only  a  limited  portion  of 
the  September  through  August  period. 
The  lower  shipping  standard  is  intended 
to  apply  only  to  those  cooperative 
associations  that  have  demonstrated  a 
consistent,  year-round,  substantial  level 
of  performance  in  supplying  the  fluid 
milk  needs  of  the  market. 

As  intended,  the  provisions  for 
automatic  pooling  for  supply  plants 
would  not  be  changed.  Thus,  if  an 
eligible  supply  plant  operated  by  a 
cooperative  met  the  25-percent  shipping 
standard  during  the  qualifying  months  of 
September-January,  such  plant  would 
qualify  for  automatic  status  in  the 
following  months  of  February-August.  A 
supply  plant's  eligibility  to  qualify  under 
the  lower  shipping  percentage  during  the 
qualifying  season,  which  begins  on 
September  1  of  each  subsequent  year, 
would  be  dependent  on  the 
cooperative's  delivieries  to  distributing 
plants  during  the  preceding  12-month 
period. 

Additional  proposed  modifications 
should  be  made  to  the  pool  plant 
definition  for  both  distributing  plants 
and  supply  plants.  The  changes  are 
necessary  to  clarify  the  pooling  standard 
for  supply  plants  and  to  modify  what 
receipts  of  milk  at  distributing  plants 
and  supply  plants  should  be  used  as  a 
basis  for  determining  whether  such 
plants  are  pool  plants.  Briefly,  under 
current  order  provisions,  a  distributing 
plant  attains  pool  plant  status  if  its  route 
disposition  meets  specified  percentages 
of  receipts  of  milk  from  dairy  farmers 
(including  milk  diverted  by  an  operator 
of  a  pool  plant)  and  cooperative 
associations.  A  supply  plant  acquires 
pool  status  by  shipping  a  sufficient 
proportion  of  its  receipts  of  milk  to  pool 
distributing  plants.  The  type  of  receipts 
of  milk  at  a  supply  plant  that  are  used  as 
a  measure  of  performance  are  the  same 
as  those  specified  for  a  distributing 
plant.  In  addition,  the  pool  supply  plant 
provision  requires  that  pool  distributing 
plants  that  receive  supply  plant  milk 
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must  have  at  least  50  percent  Class  1  use 
(40  percent  in  some  months)  of  the  total 
of  supply  plant  milk  and  producer  milk 
receipts. 

This  latter  Class  I  use  requirement 
should  be  eliminated  from  the  pooling 
standard  for  supply  plants.  The 
application  of  this  standard  is  an 
intrusion  in  the  supply  plant  pooling 
provision  that,  in  addition  to  being 
confusing  and  presenting  a  number  of 
application  questions,  estabUshes  a 
itally  different  pooling  criteria  than 
irhat  is  required  of  distributing  plants  to 
'^attain  pool  plant  status,  bi  order  to  pool 
a  supply  plant,  it  should  only  be 
necessary  for  a  supply  plant  to  ship  a 
sufficient  proportion  of  its  receipts  to 
distributing  plants  that  are  pooled  on 
the  basis  of  sufficient  route  disposition 
without  the  additional  intrusion  of  a 
Class  I  use  standard. 

The  supply  plant  pooling  provision 
should  also  be  modified  to  clarify  what 
receipts  of  milk  should  be  used  as  a 
basis  to  determine  whether  a  sufficient 
proportion  of  receipts  have  been 
snipped  to  pool  distributing  plants.  In 
addition  to  the  current  receipts  that  are 
specified  (milk  from  dairy  farmers  and 
cooperative  associations]  all  milk 
diverted  from  the  plant  should  be 
included  as  receipts.  Such  receipts 
represent  the  normal  supply  of  milk  that 
is  available  for  use  at  or  shipment  from 
a  supply  plant  and,  thus,  should  be  used 
as  a  basis  of  measuring  the  plant's 
performance.  However,  milk  that  is 
received  at  a  supply  plant  by  diversion 
from  another  plant  should  not  be 
considered  a  receipt  for  measuring 
supply  plant  performance.  Such  milk  is 
normally  recieved  at  some  other  plant 
(pooled  under  this  or  another  order]  and 
would  be  included  in  the  pooling  base 
receipts  of  the  plant  form  which  the  milk 
was  diverted. 

As  indicated  under  issue  4,  milk  may 
be  diverted  between  pool  plants, 
including  from  a  supply  plant  to 
distributing  plants.  Such  milk  would  be 
included  as  a  receipt  at  the  supply  plant 
from  which  diverted  since  it  represents 
a  part  of  the  normal  supply  of  milk  at 
the  supply  plant.  However,  any  such 
diverted  milk  would  not  be  included  as 
a  qualifying  shipment  for  supply  plant 
pooling  purposes.  Only  milk  that  is 
transferred  from  the  supply  plant  to  a 
distributing  plant  would  be  included  as 
qualifying  shipments.  This  distinction 
was  made  on  the  record  by  proponents 
of  the  amendments  to  the  supply  plant 
provisions  of  the  order.  In  this  regard, 
the  supply  plant  definition  should  also 
be  modified  to  specify  that  milk  must  be 
"transferred"  rather  than  "moved"  to 
distributing  plants. 
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It  is  noted  that  the  proposed  use  of  the 
term  "producer  milk"  in  referring  to ' 
receipts  of  milk  is  not  incorporated  in 
the  pool  plant  definition  for  a  supply 
plant.  Although  such  term  is  essentially 
the  same  as  the  terms  used  herein 
(receipts  from  dairy  farmers, 
cooperative  associations  and  milk 
diverted  from  a  plant)  it  is  technically 
incorrect  since  milk  does  not  become 
"producer  milk"  until  it  is  determined 
that  the  plant  receiving  the  milk  has 
qualified  as  a  pool  plant. 

The  pool  plant  deHnition  for 
distributing  plants  should  be  modified  to 
include  additional  receipts  of  milk  in 
determining  whether  such  plants  are 
pool  plants.  Currently,  the  order  does 
not  include  in  a  distributing  plant's 
receipts  all  milk  that  may  be  diverted 
from  the  plant  or  milk  that  is  received 
from  a  supply  plant.  As  a  result  of  the 
exclusion  of  these  receipts,  the  current 
pooling  standards  for  distributing  plants 
do  not  accurately  measure  a  plant's  total 
performance  in  determining  whether 
such  plant  should  be  pooled.  For 
example,  if  a  distributing  plant  received 
all  of  its  milk  from  a  supply  plant,  the 
distributing  plant  would  have  no  pooling 
base  (i.e.,  no  receipts)  and,  technically, 
the  plant  could  not  qualify  as  a  pool 
plant  regardless  of  the  amount  of  its 
route  disposition.  Also,  if  only  a  token 
amount  of  milk  was  received  from  dairy 
farmers  or  cooperative  associations,  the 
plant  could  be  a  pool  plant  regardless  of 
the  amount  of  milk  that  might  be 
received  from  supply  plants  for  other 
than  fluid  use.  The  same  situation  could 
occur  by  excluding  from  a  distributing 
plant's  receipts  milk  that  is  diverted 
from  the  plant  to  another  outlet  by  other 
than  a  plant  operator.  There  would  be 
virtually  no  limit  on  the  amount  of  milk 
that  a  cooperative  association  could 
associate  with  the  market  during  the 
months  of  May,  June  and  July.  However, 
by  including  all  diverted  milk  as  a 
receipt  at  a  distributing  plant,  an 
indirect  diversion  limitation  is 
applicable  through  the  pool  plant 
standards. 

In  order  to  correct  these  deficiencies, 
all  bulk  fluid  milk  products  physically 
received  at  a  distributing  plant,  as  well 
as  all  milk  diverted  from  such  a  plant, 
should  be  included  as  receipts  in 
determining  whether  distributing  plants 
should  acquire  pool  plant  status.  In 
addition  to  providing  a  better  measure 
of  a  plant's  performance,  such  action 
will  protect  the  integrity  of  the  pooling 
provisions  of  the  order  by  limiting  the 
amount  of  additional  milk  that  may  be 
associated  with  the  market  for  other 
than  fluid  uses. 


3.  Regulation  of  Distributing  Plants  That 
Qualify  as  Pool  Plants  Under  More 
Than  One  Order 

The  order  should  be  amended  to 
provide  that  a  distributing  plant  that 
meets  the  pooling  standards  of  this  and 
one  or  more  other  Federal  orders,  and 
which  was  a  pool  plant  under  this  order 
in  the  immediately  preceding  months, 
shall  continue  to  be  a  pool  plant  under 
this  order  until  the  third  consecutive 
month  in  which  it  has  a  greater 
proportion  of  its  route  disposition  in 
another  Federal  milk  marketing  area. 

The  order  currently  provides  for 
essentially  the  same  regulatory 
provision  for  plants  that  meet  the 
pooling  standards  of  more  than  one 
order.  However,  a  shift  in  regulation 
cannot  occur  until  the  third  consecutive 
month  in  which  a  plant  has  more  than  50 
percent  of  its  route  disposition  in  the 
marketing  area  of  another  Federal  order. 
Such  provision  was  adopted  on  an 
expedited  basis  effective  February  1, 
1987,  on  the  basis  of  an  emergency 
partial  final  decision  issued  on  the 
record  of  this  proceeding. 

The  emergency  final  decision  clearly 
sets  forth  the  basis  of  the  historical 
policy  for  regulating  plants  that  have 
sales  in  a  number  of  markets  under  the 
order  in  which  the  greater  proportion  of 
sales  are  made.  However,  the  decision 
concluded  that  there  should  be  a 
deviation  from  this  policy  because  of  the 
unique  marketing  conditions  that 
existed  as  a  result  of  the  termination  of 
the  St.  Louis-Ozarks  order.  Basically,  the 
reason  for  such  a  deviation  was  that  the 
policy  disregards  the  fact  that  75  percent 
or  more  of  the  sales  of  currently 
regulated  plants  are  in  nonfederally 
regulated  territory  that  may  well  have  a 
greater  asociation  with  the  Southern 
Illinois  marketing  area  than  with  any 
other  Federal  milk  marketing  area. 

In  its  brief,  Mid-Am  contends  that  the 
February  1  amendment  should  be 
continued  since  an  expansion  of  the 
marketing  area  might  not  resolve  a 
potential  shift  in  plant  regulation  that 
the  amendment  was  intended  to 
prevent.  Mid-Am  contends  that  the  sales 
pattern  of  one  distributing  plant  was 
undergoing  a  period  of  adjustment  at  the 
time  of  the  hearing  and  that  the  handler 
has  continued  to  make  adjustments 
since  the  hearing. 

As  indicated  in  issue  number  1,  the 
Southern  Illinois  marketing  area  is  being 
expanded  substantially  to  include  all  of 
the  St.  Louis  territory  that  was  included 
in  the  former  St.  Louis-Ozarks  marketing 
area,  such  expansion  to  include  this 
major  metropolitan  area  will  result  in 
more  than  a  doubling  of  the  population 


in  the  current  Southern  Illinois 
marketing  area.  The  major  reason  for 
the  expansion  is  to  include  the  primary 
sales  area  of  currently  regulated  plants 
in  the  mariceting  area.  Consequently, 
recognition  of  a  concern  that  a  plant 
may  shift  regulation  because  of  sales  in 
another  mawet  would  be  in  direct 
conflict  with  Uie  need  and  basis  for  the 
marketing  area  expansion  to  include  the 
major  sales  area  of  regulated  plants. 
Therefore,  the  order  should  be  amended 
to  reestablish  the  order  provision  that 
existed  prior  to  the  February  1, 1987, 
amendment 

*  Definition  of  Producer  Milk 

The  producer  milk  definition,  which 
stipulates  the  conditions  under  which 
milk  may  be  diverted  (moved  to 
alternative  outiets)  and  remain  pooled 
and  priced  under  die  order,  should  be 
revised.  The  revised  definition 
incorporates  the  basic  features  proposed 
by  cooperative  associations  to  provide 
for  greater  overall  marketing  efficiencies 
in  handling  reserve  supplies  of  milk 
associated  with  die  market.  Generally, 
the  revised  definition  contains  two 
major  changes  from  current  provisions. 
Diversions  would  no  longer  be  limited 
on  an  individual  producer  basis  and  all 
milk  diverted  by  handlers  (including 
milk  diverted  by  a  cooperative 
association  from  another  handler's  pool 
plant]  would  have  to  be  associated  with 
a  pool  plant. 

Specifically,  the  revised  producer  milk 
definition  would  allow  cooperative 
associations  and  pool  plant  operators  to 
divert  45  percent  of  their  total  milk 
supplies  to  nonpool  plants  and  still  be 
priced  under  the  order  during  August 
and  December.  During  September- 
November  and  January-April,  35  percent 
could  be  diverted  to  nonpool  plants.  In 
order  to  be  eligible  for  diversion  to 
nonpool  plants,  a  dairy  farmer's  milk 
would  have  to  be  physically  received  at 
a  pool  plant  at  least  once  during  each  of 
the  months  of  August-April.  Also, 
unlimited  amounts  of  milk  could  be 
diverted  to  other  pool  plants.  All 
diverted  milk  would  be  priced  at  the 
location  of  the  plant  where  it  is 
physically  received  and  guidelines 
would  be  provided  to  exclude  any  milk 
that  is  diverted  in  excess  of  prescribed 
limitations. 

Currently,  diversions  to  both  pool 
plants  and  nonpool  plants  are  limited  on 
an  individual  producer  basis.  A  dairy 
farmer's  milk  may  not  be  diverted  to 
another  pool  plant  during  any  month  for 
more  days  of  production  than  such 
producer's  milk  is  received  at  a  pool 
plant.  The  same  monthly  limit  applies  to 
diversions  to  nonpool  plants  that  are 
regulated  under  other  Federal  orders. 


With  respect  to  diversions  to 
unregulated  nonpool  plants,  no  limits 
apply  in  May.  June  and  July.  In  the 
months  of  August  and  December,  not 
more  than  12  days  of  a  dairy  farmer's 
milk  production  may  be  diverted  to  such 
plants  and  during  the  months  of 
September-November  and  January-April 
not  more  than  8  days  of  a  producer's 
milk  production  may  be  so  diverted. 

The  proposal  to  revise  the  producer 
milk  definition  was  submitted  by  six 
cooperatives  (AMPL  LOL,  Mid-Am, 
Midwest,  Prairie  Farms,  and  Wisconsin 
Dairies)  that  supply  90  percent  of  the 
market's  pooled  milk.  They  testified  that 
the  changes  are  needed  to  give  handlers 
more  flexibility  to  move  milk  of  dairy 
farmers  to  manufacturing  plants  when  it 
is  not  needed  at  distributing  plants  for 
fluid  use. 

In  order  to  provide  for  greater 
efficiency  in  marketing  reserve  supplies 
of  milk,  the  cooperative  associations 
proposed  that  the  limits  on  diversions  to 
nonpool  plants  apply  on  an  aggregate 
handler  basis  rather  than  an  individual 
producer  basis.  They  proposed  that 
handlers  (pool  plant  operators  and 
cooperative  associations)  be  permitted 
to  divert  up  to  25  percent  of  their  total 
milk  supply  during  September- 
November  and  January-April  and  up  to 
35  percent  of  their  receipts  during  the 
months  of  August  and  December.  They 
also  proposed  that  the  current 
differentiation  in  the  order  between  the 
amount  of  milk  that  may  be  diverted  to 
unregulated  plants  and  other-order 
plants  be  eliminated  to  allow  diversions 
to  all  nonpool  plants  on  the  same  basis. 
The  cooperatives  also  proposed  that  a 
dairy  farmer's  milk  must  be  received  at 
a  pool  plant  at  least  once  during  each  of 
the  months  of  August-April  in  order  to 
be  eligible  to  be  diverted  to  a  nonpool 
plant  and  that  all  mUk  be  priced  at  the 
plant  to  which  it  is  diverted.  As  a  further 
refinement,  the  cooperatives  proposed 
that  guidelines  be  established  to 
determine  the  manner  in  which  milk 
should  be  excluded  from  the  pool  in  the 
event  that  diversions  exceeded  the 
proposed  limitations.  Also,  the 
cooperatives  proposed  that  the  order  be 
amended  to  provide  for  unlimited 
diversions  between  pool  plants  that  are 
operated  by  the  same  handler. 

The  cooperatives  testified  that 
allowing  milk  to  be  diverted  to  nonpool 
plants  on  the  basis  of  a  handler's  total 
producer  receipts,  rather  than  on  an 
individual  producer  basis,  would 
provide  for  greater  flexibility  and 
efficiency  in  marketing  milk  that  is  in 
excess  of  fluid  milk  needs.  They  testified 
that  the  proposal  would  reduce 
administrative  costs  associated  with 


tracking  the  milk  of  Individual  producers 
and  that  the  uneconomic  hauling  of  milk 
that  occurs  because  of  the  current 
provisions  would  be  substantially 
reduced.  The  cooperatives  testified  that 
under  current  provisions,  milk  of 
different  dairy  farmers  must  be  shifted 
between  pool  olants  and  nonpool  plants 
because  the  mk.  of  individual  dairy 
farmers  can  only  be  diverted  to  nonpool 
plants  for  a  necified  number  of  days. 
Thus,  they  contended  that  significant 
savings  in  hauling  costs  would  result 
under  the  proposal  as  the  most 
advantageously  located  supplies  of  milk 
could  be  shipped  to  distributing  plants 
while  outl}ring  milk  could  be  moved  to 
nonpool  plants. 

The  cooperatives  testified  that  the 
proposed  diversion  percentage 
limitations  incorporate  the  seasonality 
reflected  in  the  current  diversion 
limitations.  The  cooperatives  also 
testified  that  the  proposed  diversion 
limits  were  intended  to  reduce  the 
amount  of  milk  that  could  be  shipped  to 
nonpool  plants  and  still  be  priced  undei 
the  order.  In  effect,  the  cooperatives 
contend  that  since  the  proposal  would 
result  in  greater  handler  flexibility  and 
marketing  efficiency,  there  is  also  a 
relatively  greater  need  to  protect  the 
integrity  of  the  pooling  standards  by 
limiting  the  amount  of  milk  for 
manufacturing  uses  that  could  be 
associated  with  the  market.  Thus,  they 
testified  that  the  proposed  diversion 
limitation  for  August  and  December  (35 
percent]  is  slightly  below  the  current  39 
percent  diversion  limitation  on  an 
individual  producer  basis  (12  days  of 
production  divided  by  31  days).  During 
September-November  and  January- 
April,  they  testified  that  the  proposed  25 
percent  diversion  limitation  reflects  the 
need  for  relatively  less  milk  to  be 
diverted  and  is  also  slightly  below  the 
current  26  to  29  percent  diversion 
limitation  on  an  individual  producer 
basis  (8  days  of  production  divided  by 
28  to  31  days). 

In  an  effort  to  further  reduce  the 
amount  of  milk  for  manufacturing  uses 
that  could  be  associated  with  the 
market,  the  cooperatives  also  proposed 
that  the  same  diversion  limitations 
would  apply  regardless  of  the  type  of 
nonpool  plant  that  receives  the  milk. 
They  contended  that  substantial 
quantities  of  milk  can  be  diverted  during 
the  August-April  period  when  diversions 
are  intended  to  be  limited.  They 
testitifed  that  this  can  occur  because 
different  quantities  of  milk  can  be 
diverted  to  unregulated  nonpool  plants 
(eight  to  12  days)  and  nonpool,  other- 
order  plants  (the  same  number  of  days 
of  production  that  is  received  at  a  pool 
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plant).  For  example,  during  August  and 
December  when  12  days  of  production 
can  be  diverted  to  unregulated  nonpool 
plants,  they  testified  that  pool  plants 
could  potentially  receive  only  nine  days 
of  production  as  the  remaining  milk 
could  be  diverted  to  nonpool,  other- 
order  plants.  Likewise,  they  testiGed 
that  during  those  months  when  eight 
days  of  production  can  be  diverted  to 
nonpool  plants,  pool  plants  could 
ptotentially  recieve  only  11  days'  worth 
of  milk  production  during  the  month. 

The  cooperatives  also  proposed  that  a 
dairy  farmer  must  be  sufficiently 
associated  with  the  fluid  milk  needs  of 
the  market  in  order  to  be  eligible  for 
diversion  to  a  nonpool  plant.  Thus,  they 
proposed  that,  in  order  to  be  eligible  for 
diversion  to  a  nonpool  plant,  a  dairy 
farmer's  milk  would  have  to  be  received 
at  a  pool  plant  at  least  once  during  each 
of  the  months  of  August-April.  The 
cooperatives  also  testified  that 
guidelines  should  be  established  in  the 
order  that  prescribe  a  method  for 
dealing  with  milk  that  may  be  diverted 
in  excess  of  the  diversion  limitations. 
They  testified  that  such  guidelines  are 
necessary  to  avoid  controversy  over 
what  milk  should  be  excluded  from  the 
marketwide  pool  in  the  event  that  milk 
is  over-diverted. 

With  respect  to  diversions  between 
pool  plants,  the  cooperatives  testified 
that  the  current  order  limitations  were 
intended  to  establish  which  handlers 
were  responsible  for  paying  producers 
when  their  milk  is  received  at  more  than 
one  pool  plant  during  the  month.  The 
cooperatives  testified  that  there  should 
be  no  limit  on  such  diversions  between 
pool  plants  that  are  operated  by  the 
same  handler  since  the  same  handler 
would  continue  to  be  responsible  for  the 
milk.  The  cooperatives  also  testified  that 
all  diverted  milk  should  be  priced  at  the 
plant  where  it  is  received,  regardless  of 
the  type  of  plant  that  receives  the  milk. 

There  was  no  opposition  to  the 
cooperatives'  proposal  generally.  NFO 
supported  the  proposal  conceptually  but 
testified  that  the  proposed  diversion 
allowances  were  overly  restrictive  in 
terms  of  NFO's  marketing  experiences 
under  the  order.  NFO  testified  that  if  the 
proposed  diversion  allowances  were 
adopted,  it  would  not  be  able  to  pool  all 
of  the  milk  of  its  producers  who  have 
historically  been  associated  with  the 
market,  unless  uneconomic  shipments  of 
milk  were  made.  Thus,  NFO  claimed 
that  the  elimination  of  the  separate 
diversion  allowance  for  deliveries  to 
plants  regulated  under  other  Federal 
orders,  in  conjunction  with  a  lower 
allowance  for  diversions  to  all  types  of 
nonpool  plants,  would  have  an  adverse 


impact  on  its  marketing  situation.  NFO 
testified  that  in  October  1986. 26  percent 
of  its  producer  milk  was  diverted  to 
nonpool  plants  (10  percent  to  plants 
regulated  under  other  Federal  orders 
and  16  percent  to  other  unregulated 
plants),  hi  November  1966, 33  percent  of 
its  milk  sui^ly  was  diverted  (16  percent 
to  other  (nder  plants  and  14  percent  to 
other  nonpool  plants).  Thus,  NFO 
requested  that  the  separate  diversion 
allowance  be  continued  for  noiqM>oL 
other  order  plants,  or,  in  the  alternative, 
that  the  diversion  allowances  be 
increased  by  10  percentage  points. 

When  milk  is  not  needed  at  a  fluid 
milk  plant  usually  it  is  moved  direcdy 
bom  the  farm  to  a  nonpool  plant  where 
it  is  used  in  manufactured  dairy 
products.  Hence,  the  order  currently 
provides  for  the  milk  to  be  diverted  from 
pool  plants  to  nonpoon  plants  by 
regulated  handlers  in  recognition  of  an 
efficient  marketing  practice  for 
disposing  of  the  necessary  reserve 
supplies  of  milk  that  are  associated  with 
the  fluid  milk  needs  of  the  market.  Even 
greater  efficiencies,  as  well  as  handler 
flexibility,  would  result  from  the 
adoption  of  the  cooperatives'  proposal 
to  limit  diversions  on  the  basis  of  a 
handler's  total  receipts.  Adoption  of  the 
proposal  would  result  in  obvious 
savings  in  transportation  costs  as 
testified  to  be  cooperative  associations. 
The  milk  of  distant  producers  who  are 
located  nearer  to  nonpool  plants  could 
be  diverted  more  frequently  than  under 
current  provisions  while  the  milk  of '. 
other  dairy  farmers  who  are  situated 
near  the  market's  fluid  milk  plants  could 
be  continuously  delivered  to  such 
plants.  Consequently,  the  primary  thrust 
of  the  cooperatives'  proposal  to  limit 
diversions  to  nonpool  plants  during 
August-April  on  the  basis  of  handler's 
total  receipts  should  be  adopted. 

However,  the  proposed  limits  on  the 
amount  of  milk  Uiat  a  handler  may 
divert  to  nonpool  plants  is  overly 
restrictive  in  terms  of  the  current 
diversion  limitations.  The  proposal 
eliminates  the  allowance  for  diversions 
to  plants  regulated  under  other  orders 
and  also  reduces  the  percentage 
allowances  from  about  27  percent  to  25 
percent  for  the  months  of  September- 
November  and  January-April  and  from 
39  percent  to  35  percent  in  August  and 
December.  Such  a  reduction  in  the 
amount  of  milk  that  may  be  diverted  to 
nonpool  plants  is  not  consistent  with  the 
changes  that  occurred  in  the  supply- 
demand  relationship  for  the  market 
since  the  St.  Louis-Ozarks  order  was 
terininated  on  April  1, 1985.  For  the  12- 
month  period  immediately  preceding 
such  termination  (April  19M-March 


1985).  about  72  percent  of  the  producer 
milk  regulated  under  the  Sonthem 
Illinois  order  was  used  hi  Class  I.  For 
the  April  19e5-March  1986  period,  only 
about  80  percent  of  the  producer  milk 
was  used  in  Qass  I.  Consequently,  the 
limits  on  diversions  to  nonpool  plants 
should  be  increased  by  10  percentage 
points  as  proposed  by  NFO. 

Diversions  to  all  types  of  nonpool 
plants  would  be  accommodated  under 
the  higher  limits.  No  separate  allowance 
for  diversions  to  plants  regulated  under 
other  Federal  orders  would  be  provided. 
Since  these  outlets  are  used  on  a  limited 
basis  to  dispose  of  this  market's  reserve 
milk  supplies  and  are  accommodated 
under  the  broader  single  category  of 
nonpool  plants  with  higher  limits,  there 
is  no  reason  to  provide  a  separate 
allowance  for  such  plants. 

Under  the  current  method  of  limiting 
diversions  to  a  nonpool  plant,  each 
dairy  farmer's  milk  must  be  received 
frequently  at  a  pool  plant  during  the 
month.  This  automatically  ensures  that 
the  milk  of  each  dairy  farmer  is  used  to 
supply  the  fluid  milk  needs  of  the 
market  and  that  such  milk  is,  in  fact,, 
eligible  to  be  used  in  fluid  milk  products. 
However,  under  the  revised  method  of 
limiting  diversions,  a  dairy  farmer's  milk 
could  continuously  be  received  at 
nonpool  plants  for  manufacturing  uses 
and  be  priced  under  the  order.  There 
would  be  no  assurance  that  such  milk 
was  even  eligible  for  use  in  fluid  milk 
products,  or  that  it  was  sufficiently 
associated  with  the  fluid  market.  Thus, 
in  order  to  establish  a  su^icient 
association  with  the  market,  the  order 
should  provide  that  each  dairy  farmer's 
milk  must  be  received  at  a  pool  plant  at 
least  once  during  each  of  the  months  of 
August  through  April  to  be  eligible  for 
diversion  to  a  nonpool  plant. 

The  order  also  should  include  the 
procedure  proposed  by  the  cooperatives 
that  would  be  used  in  excluding  from 
pool  status  any  milk  diverted  to  a 
nonpool  plant  by  a  pool  plant  operator 
or  a  cooperative  association  that 
exceeds  the  percentage  allowances 
specified  in  the  order.  As  proposed  and 
adopted  herein,  the  quantity  of  milk  that 
exceeds  the  percentage  limit  would  not 
be  considered  producer  milk  and  would 
not  be  priced  under  the  order.  In  such 
cases,  the  handler  diverting  the  milk 
may  designate  the  dairy  farmer 
deliveries  that  would  not  be  producer 
milk.  Absent  such  a  designation  by  the 
handler,  the  milk  last  diverted  would  be 
excluded  from  the  pool  by  the  market 
administrator. 

The  six  cooperative  associations 
proposed  that  there  should  be  no  limit 
on  the  amount  of  milk  that  could  be 


diverted  between  pool  plants  operated 
by  the  same  handler.  However,  there  is 
no  compelling  reason  to  limit  diversions 
between  pool  plants  operated  by 
different  handlers.  Consequently,  no 
limitations  should  apply  on  milk 
diverted  between  pool  plants.  "This  will 
provide  handlers  with  the  maximum 
flexibility  possible  under  the  order  in 
accounting  and  paying  for  such  milk. 
Absent  such  a  change,  a  handler  who 
supplied  another  handler's  pool  plant, 
but  who  wanted  to  maintain  the 
producer  payroll,  would  have  to 
physically  receive  the  milk  of  such 
producers  at  its  pool  plant  and  then 
transfer  the  milk  to  the  other  handler's 
pool  plant.  Such  transferring  of  milk 
would  represent  an  unnecessary  and 
costly  movement  of  milk.  Permitting 
unlimited  diversions  between  pool 
plants  will  elimmate  the  need  for  such 
inefficient  milk  marketing  practices  and 
simplify  the  accounting  and  payroUing 
procedures  associated  with  sudi 
producer  milk. 

In  connection  with  its  proposal  to 
provide  unlimited  diversions  between 
pool  plants  operated  by  the  same 
handler,  the  cooperatives  proposed  that 
a  handler  be  defined  as  a  person  who 
operates  one  or  more  pool  plants.  Since 
the  provisions  adopted  herein  will 
permit  unlimited  diversions  between 
pool  plants  regardless  of  whether  such 
plants  are  operated  by  the  same  handler 
or  h  ■  different  handlers,  the  proposed 
chai  ^e  in  the  handler  definition  is  not 
needed. 

As  indicated  under  issue  2  concerning 
the  performance  standards  for  pool 
plants,  all  diverted  producer  milk  would 
be  included  as  a  receipt  at  the  pool  plant 
from  which  the  milk  was  diverted  for 
purposes  of  determining  whether  such 
plant  qualifies  as  a  pool  plant 
Currently,  milk  diverted  by  a 
cooperative  from  the  pool  plant  of 
another  handler  is  not  included  in  the 
plant's  receipts  to  determine  whether 
such  plant  is  a  pool  plant  Consequendy, 
there  is  no  limit  on  the  amount  of  milk  a 
cooperative  could  attach  with  this 
maricet  during  May,  June  and  July  when 
there  are  no  diversion  limits. 

Unless  all  diverted  milk  is  associated 
with  pool  plants,  the  performance 
standards  for  such  plants  are  not 
effective.  The  inclusion  of  these 
movements  to  nonpool  plants  as  receipts 
at  pool  plants,  will  assure  the  integrity 
of  the  performance  standards.  Also,  it 
will  provide  a  limit  on  the  amount  of 
milk  a  handler  may  attach  to  the  market 
For  the  foregoing  reason,  all  diverted 
producer  miUc  must  be  reported  by  the 
handler  diverting  such  milk  as  a 
diversion  bom  a  pool  plant  Such 


diverted  milk  would  be  included  in  the 
plant's  receipts  in  determining  whether 
such  plant  qualifies  as  a  pool  plant  for 
the  month. 

Most  of  the  time,  a  cooperative  will 
divert  milk  from  the  pool  plant  of 
another  handler.  In  such  cases,  the  pool 
plant  operator  is  not  aware  of  the 
circumstances  involved,  i.e.,  when  the 
milk  was  diverted  or  how  much  milk 
was  diverted  from  the  plant  during  the 
month.  Since  these  diversions  are  not  in 
the  operator's  control,  a  mechanism  is 
provided  to  insure  that  the  plant  will  not 
lose  its  pool  status  in  the  event  the 
cooperative's  diversions  from  the  plant 
would  result  in  nonpool  status  for  such 
plant  Basically,  if  the  cooperative  fails 
to  designate  what  milk  should  be 
excluded  from  the  pool,  the  maricet 
administrator  would  exclude  the 
quantity  of  diverted  milk  that  causes  the 
plant  to  lose  its  pool  status.  In  such 
cases,  the  market  administrator  would 
use  the  same  procedure  adopted  herein 
for  excluding  overKliversions  of  milk  to 
nonpool  plants. 

As  proposed  by  the  cooperatives,  all 
diverted  milk  would  be  priced  at  the 
location  of  the  plant  to  which  the  milk 
was  diverted.  Such  pricing  comports 
with  the  intent  of  the  Act  which 
provides  for  the  pricing  of  miUc  at  the 
location  of  the  plant  w^ere  die  milk  is 
received. 

Since  diverted  producer  milk  may  be 
received  at  a  pool  plant  or  a  nonpool 
plant  conforming  changes  are  needed  in 
SS 1032^  and  1032:75.  The  Class  I  and 
uniform  prices  for  producer  milk 
received  at  a  plant  (pool  or  nonpool) 
will  be  adjusted  by  the  amount  diat  is 
applicable  at  die  location  of  the  plant 
where  the  milk  being  priced  was 
received. 

5.  Classification  of  Certain  Fluid  Milk 
Products  and  Biscuit  Mix 

A  Prairie  Farms  proposal  to  amend 
the  fluid  milk  product  definition  and 
classification  provisions  should  not  be 
adopted.  The  proposal  would  provide  a 
Class  II  classification  for  buttermilk 
used  at  restaurants  to  make  biscuits  as 
well  as  a  Class  II  classification  for 
biscuit  mix,  a  product  that  is  similar  to 
buttermilk. 

Under  current  provisions,  buttermilk 
is  a  fluid  milk  product  Thus,  butterfat 
and  skim  milk  disposed  of  as  buttermilk 
are  priced  in  Class  L  An  exception  is 
made  for  bulk  fluid  milk  products 
(including  buttermilk)  disposed  of  to  any 
commercial  food  processing 
establishment  at  which  food  products 
(other  than  mUk  products)  are  processed 
and  from  which  there  is  no  disposition 
of  fluid  milk  products  other  than  those 
received  in  consumer-type  packages. 


Bulk  buttermilk  disposed  of  to 
commercial  food  processing 
establishments  (which  do  not  include 
restaurants)  is  classified  as  Class  II.  In 
addition,  a  biscuit  mix  product  that  is 
similar  to  buttermilk  is  classifed  as 
Class  III  because  neither  a  Class  I  nor  a 
Class  II  classification  can  be  established 
for  the  product.  A  Class  I  classification 
does  not  apply  since  the  product  does 
not  meet  the  fluid  milk  product 
definition  because  of  certain  ingredients 
contained  in  the  product  A  Class  II 
classification  does  not  apply  because 
the  product  is  not  specified  as  a  Class  II 
use  and  does  not  meet  the  standards  or 
criteria  that  are  applicable  to  Class  II 
milk. 

Prairie  Farms  testified  that  the 
adoption  of  its  proposal  is  necessary  to 
clarify  the  classification  of  buttermilk 
and  biscuit  mix  products  that  are  used 
to  make  buttermilk  biscuits.  Under 
current  provisions,  similar  products  used 
to  make  such  biscuits  are  classified  in 
any  of  the  three  classes  of  use. 
Buttermilk  is  classified  as  Class  I  or 
Class  II  depending  on  the  type  of 
establishment  that  makes  the  biscuits, 
while  biscuit  mix  is  classified  as  Class 
III  regardless  of  the  type  of 
establishment  involved. 

Prairie  Farms  testified  that  the 
impetus  for  its  proposal  stems  from 
circumstances  encountered  in  supplying 
buttermilk  to  McDonald's  restaurants  to 
be  used  to  make  buttermilk  biscuits.  The 
McDonald's  corporation  notified  Prairie 
Farms  that  as  a  result  of  a  Class  I 
classification  for  such  buttermilk, 
McDonald's  was  considering  the  use  of 
a  biscuit  mix  containing  buttermilk 
powder  in  an  effort  to  contain  the  cost 
of  producing  biscuits.  As  a  result  Prairie 
Farms  began  producing  a  biscuit  mix 
that  is  a  modified  buttermilk  product 
that  does  not  meet  the  fluid  milk 
production  definition,  and  which  is 
classified  as  Class  ID. 

Prairie  Farms  contends  that  since  a 
Class  II  use  applies  to  bulk  buttermilk 
used  by  commercial  food  processing 
establishments  to  make  biscuits,  the 
same  classification  should  apply  to 
restaurants  that  make  biscuits,  provided 
that  buttermilk  is  not  sold  in  other  than 
individualized  serving  containers.  In  this 
regard,  Prairie  Farms  testified  that  if 
buttermilk  is  sold  in  a  glass,  a  Class  I 
classification  would  apply  to  the 
buttermilk  distributed  to  such 
restaurant  In  addition.  Prairie  Farms 
contends  that  biscuit  mix,  which  is 
basically  the  same  as  buttermilk,  should 
also  be  Class  II.  In  the  event  that  its 
proposal  is  adopted,  Prairie  Farms 
testified  that  it  would  probably  supply 
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buttermilk  fur  use  in  biscuits  rather  than 
the  biscuit  mix  product. 

No  other  interested  party  testified  on 
Prairie  Farms'  proposal.  However,  in 
their  briefs,  Mid-Am  and  NFO  opposed 
the  ad(4>tion  of  the  proposal  on  the 
basis  that  it  would  be  administratively 
costly  and  impractical  to  determine  the 
use  of  buttermilk  at  restaurants  to 
determine  classification.  In  addition, 
NFO  contends  that  adoption  of  the 
proposal  would  lead  to  possible 
classification  changes  of  additional  fluid 
milk  products  based  on  use  at 
restaurants  and  other  establishments 
such  as  doughnut  shops  and  bakeries  in 
grocery  stores  and  delicatessens.  Also 
NFO  contends  that  the  lowering  of 
returns  to  producers  that  would  result 
from  adopting  the  proposal  cannot  be 
tolerated. 

As  previously  stated,  the  primary 
thrust  of  Prairie  Farms'  proposal  is  to 
include  buttermilk  and  biscuit  mix  used 
to  make  buttermilk  biscuits  in  Class  II. 
To  accomplish  this,  Prairie  Farms' 
proposal  would  treat  restaurants  as 
commercial  food  processing 
establishments.  Consequently,  the 
classification  of  buttermilk  disposed  of 
to  a  restaurant  for  biscuit  making  would 
be  changed  from  Class  I  to  Class  II.  In 
addition,  biscuit  mix.  which  is  currently 
Class  III.  would  specifically  be 
classified  as  Class  II  to  agree  with  the 
classification  of  buttermilk  for  the  same 
use.  Prairie  Farms  contends  that  the 
need  for  the  classification  changes  is  to 
establish  greater  uniformity  of 
classification  of  milk  products  used  to 
make  biscuits  and  to  provide  dairy 
farmers  with  the  opportunity  to  continue 
to  supply  a  perceived  market  expansion 
of  dairy  product  needs  for  buttermilk 
biscuits  made  at  restaurants, 
particularly  fast-food  eating 
establishments  such  as  McDonald's. 

The  Southern  Illinois  order,  as  well  as 
a  large  number  of  other  orders  that  have 
essentially  uniform  classification 
provisions,  does  not  define  a 
cpmmercial  food  processing 
establishment.  The  order  does  specify 
that  such  establishments  cannot  be  milk 
plants  and  that  the  food  products 
processed  cannot  be  milk  products. 
Also,  such  establishments  are  not  to  be 
involved  in  disposing  of  milk  products 
other  than  those  received  in  consumer- 
type  packages.  In  this  context,  there  is  a 
reasonable  degree  of  confidence  that 
such  establishments  that  receive  bulk 
fluid  milk  products  (including 
buttermilk]  would  not  be  involved  in 
supplying  milk  for  fluid  use  without  the 
supplying  h&ndler  being  required  to 
account  for  such  milk  at  its  fluid  milk 
(Class  I)  value.  This  is  not  true. 


however,  with  respect  to  restaurants 
which  prepare  and  serve  food  and  dairy 
products  in  a  variety  of  forms. 
Consequently,  it  would  be  virtually 
impossible  to  determine  the  ultimate  use 
of  fluid  milk  products  at  restaurants 
which  are  basically  multiple-use  users 
of  fluid  milk  products  just  as  consumers. 
It  would  be  both  impractical  and  costly 
to  verify  restaurant  use  of  fluid  milk 
products  for  order  pricing  purposes. 
Therefore,  the  proposal  to  treat 
restaurants  as  commercial  food 
processing  establishments,  which 
extends  beyond  the  making  of 
buttermilk  biscuits  at  fast-food 
operations,  should  not  be  adopted. 

In  addition  to  the  impractical  nature 
of  the  proposal,  its  adoption  would 
result  in  a  classification  for  buttermilk 
and  biscuit  mix  under  the  Southern 
Illinois  order  different  from  the 
classification  applicable  under  a  large 
number  of  other  orders.  In  this  regard, 
official  notice  is  taken  of  two  decisions 
issued  by  the  Assistant  Secretary  on 
February  19, 1974,  concerning  uniform 
pricing  and  classification  provisions 
under  32  orders  (Georgia,  et  al.,  39  FR 
8452,  8712,  and  9012)  and  under  seven 
orders  (Chicago  Regional,  et  al,  39  FR 
8202).  The  Southern  Illinois  order  was 
involved  in  these  proceedings 
concerning  the  increasing  need  for 
uniform  classification  and  pricing 
provisions  among  a  large  number  of 
orders  as  a  result  of  sales  area 
expansions  by  plants  into  an  increasing 
number  3f  Federal  milk  marketing  areas. 

The  record  of  the  current  proceeding 
does  not  demonstrate  the  existence  of  a 
marketing  problem  that  would  warrant  a 
different  classification  for  either 
buttermilk  or  biscuit  mix  tmder  the 
Southern  Illinois  order  than  that  which 
is  provided  under  a  large  number  of 
other  orders.  Plants  regulated  under  at 
least  seven  other  orders  have  sales  in 
the  proposed  expanded  Southern 
Illinois-Eastern  Missouri  marketing  area 
while  Southern  Illinois  regulated  plants 
also  have  sales  in  at  least  seven  other 
Federal  milk  marketing  areas. 
Consequently,  to  the  extent  that  it  may 
be  necessary  to  consider  classification 
changes  or  the  classification  of  new 
products  such  as  biscuit  mix,  the 
competitive  relationship  among  handlers 
and  producers  over  a  broad  area  is 
necessarily  involved  that  cannot  be 
addressed  in  an  amendatory  proceeding 
involving  one  market. 

6.  Shrinkage  and  Loss  Product 
Allowance 

A  proposal  to  establish  a  loss  product 
allowance  provision,  in  lieu  of  the 
current  shrinkage  provisions,  should  not 
be  adopted.  Under  this  Prairie  Farms 


proposal,  products  that  are  dumped  or 
sold  for  animal  feed,  as  well  as  any 
receipts  for  which  a  handler  failed  to 
establish  a  use  (shrinkage)  would  be 
classified  as  Class  I.  In  order  to 
compensate  a  handler  for  the  increase  in 
Class  I  use,  each  handler  would  receive 
a  monetary  credit  equal  to  two  percent 
of  the  Class  I  differential  adjusted  for 
location.  Under  the  proposal,  the  credit 
would  be  split  between  handlers  who 
assume  the  loss  from  farm  to  plant  (%  of 
1  percent  of  the  Class  I  differential)  and 
handlers  who  assume  plant  processing 
and  distribution  losses  (1.5  percent  of 
the  Class  I  differential). 

Prairie  Farms  contends  that  its 
proposal  would  simplify  handler 
accounting  as  well  as  the  administration 
of  the  order  with  respect  to 
unmarketable  products  and  for  receipts 
of  milk  for  which  a  disposition  cannot 
be  established.  Prairie  Farms  contends 
that  an  inordinate  amount  of  time  is 
spent  in  attempting  to  account  for  and 
verify  losses  that  represent  less  than 
two  percent  of  total  receipts  of  milk  for 
the  market  Prairie  Farms  contends  that 
under  its  proposal  only  Class  II  and 
Class  in  uses  would  have  to  be  veriHed 
by  the  market  administrator  since  all 
remaining  receipts  would  be  Class  I, 
including  all  unaccounted  for  product, 
livestock  feed,  diunpage  and  route 
returns.  As  a  result,  Prairie  Farms 
testified  that  handlers  would  not  have  to 
account  for  milk  that  is  dumped,  sold  at 
salvage  value  for  livestock  feed,  or  route 
returns  that  ultimately  may  be  dumped 
or  sold  at  salvage  value.  Also,  with 
respect  to  route  returns  of  unmaricetable 
products,  Prairie  Farms  testified  that 
under  the  proposal,  such  products  would 
not  have  to  be  returned  to  a  plant  for 
verification  which  would  thus  eliminate 
a  possible  contamination  concern. 
Prairie  Farms  also  testified  that  the 
purpose  of  the  credit  is  to  compensate 
handlers  for  the  increase  in  Class  I  use 
and  would  leave  handlers  in 
approximately  the  same  monetary 
position  that  applies  under  current  order 
provisions.  No  other  interested  party 
offered  testimony  on  the  proposal  or 
commented  on  the  proposal  in  briefs. 

The  current  provisions  of  the  Southern 
Illinois  order  pertaining  to  the 
classification  of  skim  milk  and  butterfat 
that  are  dumped,  disposed  of  for  animal 
feed,  or  in  shrinkage  are  generally 
uniform  with  those  of  other  orders 
involved  in  the  uniform  classification 
and  pricing  decision,  of  which  official 
notice  was  previously  taken.  A  specific 
Class  ni  classification  applies  to 
products  that  are  dumped  or  disposed  of 
for  animal  feed.  With  respect  to 
shrinkage,  up  to  two  percent  of  handler's 


receipts  of  milk  directly  bom  producers 
may  be  assigned  to  Class  III.  In  general 
terms,  the  two  percent  maximum 
shrinkage  allowance  is  split  between 
receiving  operations  and  processing 
operations,  with  up  to  0.5  percent 
permitted  for  receiving  milk  and  1.5 
percent  for  processing  milk.  This 
division  of  shrinkage  among  handlers  is 
necessarily  set  forth  in  substantial  detail 
in  order  provisions  to  allocate  shrinkage 
among  responsible  handlers  under 
various  buying  and  selling 
arrangements.  For  example,  if  a  handler 
purchases  milk  from  a  cooperative 
association  handler  cm  the  basis  of  scale 
weights,  the  maximum  Class  III 
shrinkage  allowance  for  the  plant 
operator  is  1.5  percent.  The  cooperative, 
as  the  receiving  handier,  is  responsible 
for  any  difference  between  farm  wei^s 
and  butterfat  tests  and  the  weight  and 
test  at  which  the  plant  operator 
purchases  the  milk.  Of  this  difference, 
up  to  0.5  percent  of  the  milk  at  farm 
weights  is  allowed  the  cooperative  as 
Class  in  shrinkage.  If  the  plant  operator 
purchases  the  milk  on  the  basis  of  farm 
weights  and  tests,  the  plant  operator  is 
permitted  up  to  the  full  two  percent 
Class  m  shrinkage. 

The  current  order  also  provides  for  a 
method  of  prorating  total  plant 
shrinkage  to  (1)  those  receipts  of  bulk 
fluid  milk  products  that  are  generally 
intended  for  Class  I  use.  and  on  which 
Class  III  shrinkage  limitations  apply, 
and  (2)  certain  other  types  of  receipts 
generally  intended  for  manufacturing 
use,  such  as  milk  from  other  order  plants 
or  unregulated  supply  plants  for  which  a 
Class  II  or  Qass  III  classification  is 
requested.  All  shrinkage  associated  with 
this  latter  category  of  receipts  is 
assigned  to  Class  III  use.  while 
shrinkage  associated  with  the  first 
category  of  receipts  is  assigned  to  Class 
I  use  to  the  extent  that  it  exceeds  the 
maximum  amount  permitted  a  Class  III 
classification. 

The  concept  of  the  current  shrinkage 
provisions  is  relatively  simple. 
Shrinkage  up  to  the  maximum  allowance 
is  paid  for  al  the  Class  III  price  while 
any  excess  shrinkage  is  paid  for  at  the 
Class  I  price.  The  additional  details  that 
are  contained  in  the  provision  are 
necessary  to  accommodate  various 
marketing  arrangements  and  to 
recognize  that  certain  receipts  are 
intended  for  manufacturing  uses  while 
other  receipts  are  generally  intended  for 
fluid  uses. 

The  concept  proposed  by  Prairie 
Farms  is  also  relatively  simple.  All 
shrinkage,  as  well  as  livestock  feed  and 
dumped  product,  would  be  Class  I  under 
the  order.  A  credit  at  two  percent  of  the 


Class  I  differential  would,  in  effect, 
result  in  a  Class  III  price  for  such  uses. 
Theoretically,  any  handler  with  two 
percent  or  more  shrinkage  would  be 
treated  the  same  under  the  proposal  as 
under  current  provisions,  i.e.,  shrinkage 
up  to  two  percent  would  be  priced  in 
Class  UI  while  any  additional  shrinkage 
would  be  priced  in  Class  I.  Handlers 
with  less  than  two  percent  shrinkage 
would  receive  a  monetary  gain  under 
the  proposal  since  the  maximum  credit 
would  always  be  applied  whereas  the 
current  provisions  recognize  actual 
shrinkage. 

The  primary  reason  for  the  simplicity 
of  the  proposal,  relative  to  the  current 
shrinkage  provisions,  is  that  the 
proposed  order  language  ignores  the 
details  that  are  necessary  to  identify  the 
shrinkage  split  among  the  buying  and 
selling  handlers  who  {ire  responsible  for 
shrinkage  in  receiving  and  processing 
operations.  In  addition,  the  proposal 
ignores  the  initial  proration  of  shrinkage 
between  those  receipts  that  are  intended 
primarily  for  manufacturing  uses  and 
those  that  are  intended  for  fluid  uses. 
This  aspect  of  the  proposal  and  its 
application  to  Southern  Illinois  handlers 
was  not  explored  on  the  record  of  the 
proceeding.  However,  it  would  not 
appear  to  be  reasonable  to  establish 
possible  excessive  Class  I  use  because 
of  shrinkage  at  plants  that  receive  milk 
primarily  for  manufacturing  uses. 

Simplification  of  order  provisions 
because  oi  a  perception  b^  Prairie 
Farms  that  current  provisions  are  not 
understood  by  handlers  generally,  is  not 
a  sufficient  basis  for  an  alteration  of 
current  provisions.  Also,  it  does  not 
appear  that  this  goal  would  be  realized 
as  modifications  to  the  proposal  would 
be  necessary  to  specify  the  proration  of 
shrinkage  among  receipts  and  the 
shrinkage  split  among  handlers. 
Incorporation  of  these  specific  factors 
into  the  proposal  would  result  in 
essentially  the  same  provisions  that  are 
currently  included  in  the  order,  except 
that  livestock  feed  and  dumped  products 
would  be  excluded  as  Class  III  uses. 

With  respect  to  this  latter  point,  the 
application  of  the  order  to  handlers,  as 
well  as  their  responsibilities  under  the 
order,  would  be  simplified  since  milk 
that  is  dumped  or  used  for  animal  feed 
would  be  ignored.  How  this  would  affect 
individual  handlers  and  plant 
experiences  that  may  be  encountered  in 
receiving  or  processing  operations  is  not 
known  since  only  marketwide  data  on 
dumpage  and  animal  feed  is  contained 
in  the  record.  For  one  reason  or  another, 
handlers  may  at  times  have  a  need  to 
dump  or  dispose  of  significant  quantities 
for  salvage  value.  The  proposal  would 


not  accommodate  any  such 
extraordinary  circumstances  as  these 
dispositions  of  milk  would  not  exist 
under  the  order.  Consequently, 
implementation  of  the  proposal  would 
reduce  the  ability  of  thie  order  to 
accommodate  individual  plant 
experiences  encountered  in  processing 
and  marketing  milk. 

The  issue  of  possible  contamination 
problems  as  related  to  the  handling  of 
route  returns  of  unusable  product  is  a 
matter  of  serious  concern.  In  this  regard, 
Prairie  Farms  testified  that  changes  had 
been  made  with  respect  to  the 
accountability  of  such  products  under 
current  provisions  that  lessens  such 
concerns.  Although  there  may  well  be 
valid  reasons  for  further  consideration 
of  this  issue  under  this  and  other  orders, 
the  record  of  this  proceeding  does  not 
demonstrate  a  particular  problem  with 
respect  to  this  issue.  The  record 
indicates  that  contamination  concerns 
can  be  lessened  or  rectified  under 
current  provisions  of  the  order.  In  any 
event,  there  is  no  demonstration  that  an 
entire  revision  or  elimination  of  the 
shrinkage  provisions  is  necessary  to 
further  deal  with  this  issue. 

In  total,  there  is  no  demonstration  of 
the  existence  of  a  marketing  problem 
under  the  Southern  Illinois  order,  or  any 
indication  that  marketing  conditions  are 
materially  different  than  under  other 
orders  that  could  warrant  a  different 
treatment  of  shrinkage,  approved  dumps 
and  animal  feed  than  under  most  other 
OTders.  Consequently,  for  all  of  the 
previous  reasons,  the  proposal  is  denied. 

7.  Location  Adjustments 

The  location  adjustment  provisions 
should  be  revised  to  specify  that  a 
minus  17-cent  location  adjustment  apply 
in  six  unregulated  Illinois  counties  that 
are  adjacent  to  the  Northern  Zone  of  the 
marketing  area.  Such  location 
adjustment  should  apply  at  plants 
located  in  the  Illinois  counties  of 
Adams,  Brown,  Cass,  Pike,  Schuyler  and 
Scott.  This  change  in  pricing  will 
increase  the  Class  I  and  blend  prices  by 
three  cents  per  hundredweight  at  one 
pool  distributing  plant  that  is  operated 
by  Prairie  Farms  at  Quincy,  Illinois 
(Adams  County).  This  will  result  in 
pricing  at  Quincy  being  the  same  as  at 
other  plants  that  are  located  in  the 
Northern  Zone  of  the  marketing  area.  No 
other  location  adjustment  changes 
should  be  made. 

Land  O'Lakes.  Inc.  (LOL).  and  Prairie 
Farms,  two  cooperative  associations 
that  represent  producers  and  operate 
plants  under  the  order,  proposed 
location  adjustment  changes  to  the 
order.  Briefly,  LOL  proposed  that  a 


43604 Federal  Register  /  Vol.  52.  No.  219  /  Friday.  November  13.  1987  /  Proposed  Rules 


Federal  Register  /  Vol.  52.  No.  219  /  Friday.  November  13.  1987  /  Proposed  Rules 43605 


minus  17-cent  location  adjustment 
should  apply  at  Quincy.  Also,  LOL 
proposed  that  a  minus  location 
adjustment  based  on  mileage  should 
apply  at  all  supply  plants  located 
outside  the  marketing  area.  Prairie 
Farms  proposed  that  the  current  plus  9- 
cent  location  adjustment  at  Carbondale, 
Illinois  (Jackson  County)  should  be 
increased  to  24  cents. 

Basically,  both  cooperatives  contend 
that  the  changes  are  necessary  to 
correct  perceived  imperfections  to 
location  adjustment  changes  that  were 
initially  implemented  on  August  1. 1986. 
to  conform  location  adjustment 
provisions  with  higher  Class  I 
differentials  mandated  by  the  Food 
Security  Act  of  1985.  In  addition,  the 
cooperatives  contend  that  certain 
current  location  adjustments  under  the 
order  are  not  consistent  with  the 
Hndings  and  conclusions  of  decisions 
involving  this  and  other  nearby  markets 
that  also  involve  location  adjustment 
issues  as  a  result  of  mandated  changes 
to  Class  I  differentials.  In  particular,  the 
cooperatives  contend  that  current 
provisions  are  in  conflict  with 
recognition  given  to  changes  in 
historical  price  relationships  that 
occurred  as  a  result  of  changes  to  Class 
I  differentials  as  well  as  to  conclusions 
concerning  the  incentive  for  certain  milk 
supplies  that  are  associated  with  the 
Southern  Illinois  market  to  become  a 
source  of  supply  for  more  deficit  higher- 
priced  southern  markets.  Consequently, 
as  a  perspective  for  consideration  of  the 
proposals,  official  notice  is  taken  of  the 
following  decisions  issued  by  the 
Deputy  Assistant  Secretary  concerning 
location  adjustment  changes 
necessitated  by  Class  I  differential 
changes:  (1)  Emergency  Final  Decision, 
Memphis.  Tennessee,  issued  May  8. 
1986.  published  May  16, 1986  (51  FR 
17982);  (2)  Final  Decision.  Texas,  et  al.. 
issued  October  30. 1986,  published 
November  5. 1986  (51  FR  40176);  and  (3) 
Final  Decision,  Chicago  Regional  et  al., 
issued  December  5. 1986.  published 
December  11. 1986  (51  FR  44611). 

LOL  proposed  that  the  minus  location 
adjustment  at  Quincy  should  be  16  cents 
per  hundredweight  rather  than  the  20 
cents  that  applies  to  such  plant  under 
the  order.  LOL  notes  that  the  current  20- 
cents  location  adjustment  results  in  a 
three-cent  lower  price  at  Quincy  than  at 
other  plants  in  the  Northern  Zone  of  the 
marketing  area  whereas,  historically,  the 
location  adjustment  for  the  Northern 
Zone  and  Quincy  has  been  identical. 
LOL  contends  that  the  three-cent  lower 
price  at  Quincy,  relative  to  the  Northern 
Zone,  presents  a  hardship  to  LOL 
producers  who  supply  the  Quincy  plant 


from  northern  production  areas  around 
Spring  Valley,  Minnesota.  LOL  also 
contends  that  its  members  have  not 
benefited  to  the  same  extent  as  other 
Federal  order  producers  firom  increases 
in  Class  I  differentials.  Consequently, 
LOL  argues  that  at  least  the  price  at 
Quincy  should  be  increased  to  the  same 
price  level  that  applies  in  the  Northern 
Zone. 

LOL  also  proposed  that  minus 
location  adjustments  based  on  mileage 
should  be  applied  at  all  supply  plants 
that  are  located  outside  the  marketing 
area.  Under  current  provisions  no 
location  adjustments  apply  in  the  heavy 
milk  producing  areas  in  southern 
Missouri,  specifically,  any  Missouri 
territory  that  is  south  and  east  of 
Interstate  Highway  44.  For  all  other 
territory  outside  the  marketing  area, 
minus  location  adjustments  are 
established  on  the  basis  of  mileage 
between  the  plant  location  and  the 
nearer  of  three  basing  points. 

As  a  result,  LOL  contends  that  not  all 
distant  supply  plants  and  market 
supphers  are  being  treated  equally 
under  the  order.  For  example,  a  minus 
82-cents  location  adjustment  applies  to 
LOL's  Spring  Valley,  Minnesota  supply 
plant  while  no  location  adjustment 
applies  to  a  Mid-Am  supply  plant  at  - 
Cabool,  Missouri  (Texas  County).  LOL 
contends  that,  based  on  distance,  at 
least  a  minus  36-cent  location 
adjustment  should  apply  at  Cabool.  LOL 
contends  that  if  a  lower  value  of  milk  is 
to  be  recognized  at  distant  plants 
relative  to  distance  from  the  population 
centers  of  the  markets,  location 
adjustments  should  be  applied  in  all 
directions  from  the  markets,  not  only  in 
a  northerly  direction. 

LOL  testified  that  the  price  alignment 
considerations  (establishing  essentially 
the  same  price  at  specific  location  under 
a  number  of  Federal  orders)  are 
important  with  respect  to  distributing 
plants  but  that  other  factors  are 
important  with  respect  to  supply  plants. 
LOL  testified  that  supply  plant  operators 
decide  to  pool  such  plants  on  those 
markets  where  their  total  returns  are 
greatest,  which  includes  consideration 
of  the  blend  price  applicable  at  the 
supply  plant  for  milk  which  is  pooled 
but  not  shipped  to  distributing  plants. 
LOL  testified  that,  as  a  result  of  no 
applicable  location  adjustment  at 
Cabool,  the  Southern  Illinois  order  blend 
price  was  15  to  16  cents  per 
hundredweight  in  excess  of  the  blend 
price  at  Cabool  under  the  Southwest 
Plains  order.  Consequently,  LOL 
contents  that  there  is  an  economic 
incentive  for  milk  supplies  in  southern 
Missouri  to  continue  to  be  associated 


with  the  Souther  Illinois  order.  LOL 
argues  that  this  is  contrary  to  the  stated 
intent  of  officially  noticed  decisions, 
which  according  to  LOL  indicate  that 
southern  Missouri  milk  should  be  used 
to  supply  southern  markets  while  the 
Southern  Illinois  order  should  reach  to 
northern  production  areas  for  a  source 
of  supply.  Therefore,  LOL  concludes  that 
the  intent  to  encourage  such 
procurement  arrangements  would  be 
accomplished  by  providing  a  minus 
location  adjustment  at  Cabool  and  all  of 
southern  Missouri.  LOL  concludes  that  a 
reduce  price  in  southern  Missouri  under 
the  Southern  Illinois  order  would 
discourage  such  milk  from  being  a 
source  of  supply  or  from  being  pooled 
under  the  Southern  Illinois  order. 
Consequently,  such  milk  would  have  to 
seek  out  other  more  southern  markets 
while  Southern  Illinois  order  handlers 
would  have  to  obtain  milk  from  northern 
procurement  areas. 

Mid-Am  opposed  the  proposal  to 
establish  minus  location  adjustments  in 
southern  Missouri.  Mid-Am  contends 
that  such  action  would  establish  an 
inappropriate  economic  signal  for 
Southern  Illinois  handlers  to  obtain  milk 
supplies  from  such  area.  Mid-Am 
testified  that  milk  from  such  area  is 
needed  by  and  is  being  shipped  to  more 
deficit  southern  markets  in  Arkansas. 
Tennessee,  Georgia,  Florida  and  Texas. 
Also,  Mid-Am  contends  that  adoption  of 
LOL's  proposal  would  be  inconsistent 
with  the  overall  Federal  order  pricing 
structure  which  provides  for  increasing 
prices  from  north  to  south,  Mid-Am  also 
opposed  the  location  adjustment  change 
at  Quincy  although  no  specific  reasons 
for  such  opposition  were  presented. 

Prairie  Farms  proposed  that  a  plus  24- 
cent  location  adjustment  be  applied  to 
Jackson  County  Illinois.  Prairie  Farms 
contends  that  the  increase  from  the 
current  9-cent  adjustment  at  its 
Carbondale  supply  plant  is  necessary  to 
reflect  the  location  value  of  milk  in  the 
southern  portion  of  the  marketing  area. 
Prairie  Farms  testified  that  the  price  at 
Carbondale  (which  reflects  a  $2.01  Class 
I  differential  value)  is  too  low  relative  to 
prices  at  such  location  under  other 
orders.  Prairie  Farms  testified  that 
distance  and  alignment  rates  (rates  for 
determining  location  adjustments  at 
distant  plants  under  Federal  orders) 
easily  establish  that  the  location 
adjustment  at  Carbondale  should  be 
increased.  For  example,  based  on  the 
120  miles  between  Alton  and 
Carbondale  and  the  2-cent  rate  for 
determining  location  adjustments,  the 
Class  I  differential  value  should  be  $2.16 
at  Carbondale.  Likewise,  Prairie  Farms 
testified  that  the  Class  I  differential 


value  at  Carbondale  based  on  distance 
from  Paducah  and  Memphis  would  be 
$2,215  and  $2,308,  respectively. 

Prairie  Farms  also  testified  that  the 
area  around  Carbondale  (as  well  as  the 
entire  State  of  Illinois)  is  a  deficit  supply 
area.  Basically,  Prairie  Farms  contends 
that  the  current  price  at  Carbondale  is 
too  low  to  attract  a  supply  of  milk  and 
that  the  appropriate  price  at  Carbondale 
should  reflect  the  increase  in  milk 
values  for  north  to  south  under  the 
Federal  order  pricing  structure.  Prairie 
Farms  further  testified  that  the  current 
blend  price  at  Carbondale  is  too  low 
relative  to  other  markets  and  that  both 
Prairie  Farms  and  Mid-Am  have  lost 
members  in  the  area  to  another 
cooperative  association,  presumably  for 
use  in  more  southern  markets.  Prairie 
Farms  further  indicated  that  in  the  event 
its  proposal  was  not  adopted, 
consideration  would  have  to  be  given  to 
pooling  the  Carbondale  plant  under  the 
Paducah,  Kentucky  order  or  some  other 
southern  market.  Also,  Prairie  Farms 
indicated  that  consideration  would  have 
to  be  given  to  operating  the  Carbondale 
facility  as  a  distributing  plant  as  it  once 
was.  Prairie  Farms  testified  that  if  such 
a  distributing  plant  could  continue  to  be 
regulated  under  the  Southern  Illinois 
order  with  current  pricing  provisions,  it 
would  have  a  substantial  competitive 
pricing  advantage  over  distributing 
plants  in  more  southern  markets.  Prairie 
Farms  concludes  that  current  and 
prospective  marketing  developments 
represent  disorderly  marketing 
conditions  as  a  result  of  the  failure  of 
the  order  to  establish  an  appropriate 
location  value  of  milk  at  Carbondale. 

NFO  opposed  Prairie  Farms  pricing 
proposal  for  Carbondale  on  the  basis 
that  the  proposal  would  reduce  the 
blend  price  to  all  producers  supplying 
the  market.  In  its  brief,  NFO  argued  that 
the  effect  of  the  proposal,  in  conjunction 
with  other  pooling  proposals,  would  be 
to  draw  supplies  of  milk  in  a  deficit 
market  to  a  manufacturing  plant  at 
Carbondaln.  Mid-Am  took  no  position 
on  the  proposal  but  indicated  in  its  brief 
that  if  the  Prairie  Farms  proposal  is 
adopted,  the  same  plus  location 
adjustment  should  apply  to  a  Mid-Am 
supply  plant  located  at  Jackson, 
Missouri  (Cape  Girardeau  County) 
which  is  west  and  south  of  Carbondale. 

Resolution  of  the  location  adjustment 
proposal  requires  a  consideration  of  the 
pricing  structure  employed  under  the 
Federal  order  system.  A  thorough 
explanation  of  the  pricing  structure,  as 
well  as  the  purpose  of  location 
adjustments  is  clearly  set  forth  in  the 
officially  noticed  decisions  concerning 
regional  hearings  that  were  held  to 


consider  proposals  to  amend  location 
pricing  provisions  to  conform  with  the 
Class  I  differentials  mandated  by  the 
Food  Security  Act  of  1985.  Briefly  stated, 
an  alignment  of  Class  I  differentials 
necessarily  exists  among  Federal  order 
markets  for  economic  reasons.  The 
-Class  I  differential  in  any  market,  in  the 
long  run,  cannot  exceed  the  cost  of  milk 
in  an  alternative  market  plus  the  cost  of 
hauling  bulk  milk  from  such  alternative 
source  of  supply.  Consequently.  Class  I 
differentials  increase  from  north  to 
south  in  recognition  of  the  substantial 
supplies  of  relatively  lower  cost  milk  in 
Minnesota  and  Wisconsin  that  are  an 
actual  and  potential  source  of  supply  for 
markets  to  the  south.  The  Class  I  price 
(the  specified  order  Class  I  differential 
plus  the  basic  formula  price  for  the 
second  preceding  month)  is  applicable 
at  a  specific  location  and  is  intended  to 
attract  an  adequate  supply  of  milk  to 
such  location.  To  the  extent  that  milk  is 
received  at  other  locations,  the  Class  I 
price  and  blend  price  to  producers  are 
adjusted  to  reflect  its  economic  value  at 
such  location  relative  to  other  locations. 
Thus,  location  adjustments  reflect  the 
cost  of  hauling  milk  from  where  it  is 
produced  to  where  it  is  needed  for 
processing.  In  other  words,  location 
adjustments  reflect  the  value  of  the 
economic  service  provided  by  producers 
to  handlers  at  varying  locations. 

The  Southern  Illinois  order  provides 
for  a  zone  pricing  system  within  the 
current  marketing  area,  which  would  be 
expanded  to  include  the  additional 
territory  that  would  be  added  to  the 
marketing  area.  The  Base  Zone,  which 
includes  25  counties  in  the  central 
portion  of  the  marketing  area,  extends 
across  the  State  of  Illinois  from  the 
Missouri  to  the  Indiana  State  borders. 
The  order's  $1.92  Class  I  differential 
applies  throughout  the  Base  Zone.  There 
are  two  distributing  plants  and  two 
supply  plants  located  within  the  Basa 
Zone.  To  the  north  of  the  Base  Zone,  Ahe 
Class  I  price  is  reduced  by  17  centsjier 
hundredweight  to  reflect  the  fact  tJlfat 
such  area  is  nearer  to  northern    / 
production  areas.  This  Northern  Zone 
consists  of  13  counties  that  extend  from 
Morgan  County  on  the  west  to  Vermilion 
and  Edgar  counties  on  the  east  that 
border  the  State  of  Indiana.  There  are 
two  distributing  plants  and  one  supply 
plant  located  in  such  zone.  For  plants 
that  are  located  in  the  marketing  area 
south  of  the  Base  Zone,  a  plus  9-cent 
location  adjustment  applies  to  reflect 
increasing  value  of  milk  to  the  south  and 
the  greater  costs  incurred  in  shipping 
milk  to  such  area  versus  plants  in  the 
Base  Zone.  The  Southern  Zone  also 
includes  territory  around  the  St.  Louis 


metropolitan  area  that  is  directly  west 
of  the  Base  Zone.  There  are  five 
distributing  plants  in  the  St.  Louis  area 
and  a  distributing  plant  and  supply  plant 
located  south  of  St.  Louis  (Randolph 
and  Jackson  Counties)  included  in  this 
pricing  zone.  Consequently,  the 
marketing  area  pricing  structure 
provides  for  increasing  prices  from  north 
to  south,  and  with  the  exception  of  the 
St.  Louis  area,  provides  for  no  change  in 
prices  on  a  west-east  axis. 

For  plants  located  outside  the 
marketing  area,  the  Base  Zone  price  is 
reduced  on  the  basis  of  mileage  from  the 
nearest  of  Alton,  Robinson,  or  Vandalia, 
Illinois.  The  location  adjustment  is 
minus  20  cents  for  plants  that  are  100 
miles  or  more  from  such  basing  points 
and  an  additional  two  cents  per  10  miles 
beyond  110  miles.  As  a  result  of  such 
provision,  a  minus  20-cent  location 
adjustment  applies  to  a  Prairie  Farms 
pool  distributing  plant  at  Quincy  that  is 
outside  the  marketing  area  in  Adams 
County,  Illinois.  Also,  minus  location 
adjustments  of  70  and  82  cents  apply  at 
two  supply  plants  that  are  located  at 
Waukon,  Iowa  and  Spring  Valley, 
Minnesota,  which  are  the  two  distant 
supply  plants  serving  the  market. 

Such  provision  for  determining 
location  adjustments  at  distant  plants  is 
not  applicable  for  plants  locate  in 
southern  Missouri.  Specifically,  no 
location  adjustment  is  applicable  for 
plants  located  outside  the  marketing 
area  in  the  State  of  Missouri  that  are 
located  south  and  east  of  Interstate 
Highway  44.  As  a  result  no  location 
adjustments  are  applicable  at  two  Mid- 
Am  supply  plants  located  at  Cabool 
(Texas  County),  and  Jackson  (Cape 
Girardeau  County),  Missouri.  The  order 
also  provides  for  a  minus  17-cent 
location  adjustment  for  any  plant 
located  in  the  Indiana  Counties  of 
Fountain,  Parke,  Vermillion  and  Warren. 
Such  counties  are  adjacent  to  and  east 
of  the  Northern  Zone  of  the  marketing 
area,  although  no  pool  plants  are 
located  in  such  area. 

The  3-cent  change  in  the  location 
adjustment  at  Quincy  was  supported  on 
the  basis  of  the  historical  pricing 
structure  under  the  Southern  Illinois 
order.  No  emphasis  was  placed  on 
whether  the  price  at  Quincy  need  be  any 
di^erent  than  prices  at  other  plants  in 
the  Northern  Zone  in  order  to  attract  a 
supply  of  milk  from  northern 
procurement  areas.  In  this  regard,  the 
minus  20-cent  location  adjustment  at 
Quincy  was  adopted  on  the  basis  that 
Quincy  is  nearer  to  northern  supply 
areas  than  other  plants  regulated  under 
the  order. 
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A  prtnnary  factor  in  determining  the 
appropriate  location  adiustment  at  any 
plant  is  whether  the  resulting  price  ia 
sufficient  to  attract  supphes  of  milk  from 
procurement  areas  that  are  also 
necessarily  a  source  of  supply  for  other 
regulated  plants.  Thus,  with  respect  to 
pricing  at  Quincy,  a  relevant  comparison 
is  the  distance  between  northern 
procurement  areas  and  Quincy  and  the 
distance  between  the  same  procurement 
areas  and  Bloomington,  Illinois,  where 
the  northernmost  pool  distributing  plant 
is  located.  Quincy  is  located  nearer  to 
the  Spring  Valley,  Minnesota  (near 
Austin)  supply  area  than  is  Bloomington. 
However,  other  locations  in 
northeastern  Iowa,  southeastern 
Minnesota  and  southwestern  Wisconsin 
are  virtually  equidistant  from 
Bloomington  and  Quincy.  For  this 
purpose,  official  notice  is  taken  of 
Mileage  Guide  13  issued  by  the 
Household  Goods  Carriers'  Bureau  and 
mileage  between  cities  that  represent 
northern  production  areas  (Lansing, 
Iowa;  Austin.  Minnesota:  La  Crosse  and 
Prairie  du  Chien,  Wisconsin)  and 
Bioomington/Quincy.  As  a  whole,  such 
mileages  indicate  that  prices  at  Quincy 
and  Bloomington  should  be 
approximately  the  same. 

It  is  noted  that  the  westernmost 
located  distributing  plant  regulated 
under  the  order  is  at  Quincy  while  the 
northernmost  plant  is  at  Bloomington. 
As  a  result  Quincy  is  nearer  to  certain 
supply  areas  in  Minnesota  and  Iowa 
while  Bloomington  is  nearer  to  sources 
of  supply  in  Wisconsin.  However,  no 
recognition  should  be  given  to  the  extent 
to  which  Quincy  is  located  to  the  west 
of  the  marketing  area.  Historically,  the 
Southern  Illinois  order  has  provided  for 
no  price  differentiation  on  an  east/ west 
basis.  Such  a  price  structure  extended 
beyond  the  marketing  area  boundaries 
to  include  Quincy  as  well  as  territory  in 
Indiana  that  is  east  of  the  marketing 
area.  In  addition,  the  use  of  the  three 
basing  points  that  are  aligned  on  an 
east/west  axis  has  the  effect  of  limiting 
any  east/ west  price  changes  in  northern 
procurement  areas.  Such  east/west 
pricing  in  this  area  was  further 
emphasized  by  the  Congressionally 
mandated  Class  I  differentials  that 
established  at  $1.92  Class  I  differential 
for  the  Southern  Illinois  order  and  the 
Greater  Kansas  City  order  to  the  west 
Consequently,  for  all  of  the  above 
reasons,  the  location  adjustment  at 
Quincy  should  be  changed  from  minus 
20  cents  to  minus  17  cents. 

The  location  adiustment  change 
should  not  be  limited  to  the  counties  of 
Adams  and  Schuyler  as  was  proposed 
Prior  to  the  most  recent  order 


amendment  the  order  specified  that  the 
same  location  adjustment  for  Quincy 
should  apply  to  ait  territory  in  Illinois 
that  is  outside  the  marketing  area  and 
south  of  the  northern  boundaries  of 
Adams  and  Schuyler  Counties.  Such 
language,  which  covered  a  broader  area, 
was  unclear  since  some  territory  in  the 
southern  part  of  the  State  is  also  outside 
the  marketing  area.  Consequently,  the 
attached  order  language  specifies  that 
the  minus  17-cent  location  adjustment 
should  apply  to  the  six  Illinois  counties 
that  are  specified  at  the  beginning  of  the 
issue. 

The  proposal  to  increase  the  plus 
location  adjustment  at  Carbondale  from 
nine  cents  to  24  cents,  which  would 
provide  for  a  Class  I  differential  of  $2.16, 
should  not  be  adopted.  Basically.  Prairie 
Farms  contends  that  the  price  at 
Carbondale  is  too  low  (i.e..  misaligned) 
in  terms  of  the  increase  in  milk  value 
from  north  to  south  in  this  region  of  the 
country.  Basically.  Prairie  Farms  is 
correct  in  its  claim  that  the  current  price 
of  milk  is  undervalued  at  Carbondale, . 
although  not  by  as  much  as  the  15-cent 
increase  that  is  proposed. 

The  of^cially  noticed  decisions 
concerning  the  Texas  and  certain  other 
orders  (including  the  Memphis, 
Tennessee  order)  indicate  that  the 
mandated  Class  I  differential  changes 
resulted  in  the  greatest  increases  among 
Federal  order  markets  in  a  straight  north 
to  south  direction  with  basically  no 
change  from  east  to  west  from 
Chattanooga  to  Oklahoma  City.  In  this 
region  of  the  coimtry,  the  north/south 
alignment  rate  among  Federal  order 
markets  approaches  three  cents  per 
hundredweight  per  10  miles,  which  also 
represents  a  conservative  estimate  of 
the  cost  for  hauling  bulk  milk.  For 
example,  the  difference  between  the 
Class  1  differential  at  Fulton,  Kentucky, 
Memphis  and  New  Orleans  reflect  a  rate 
of  about  three  cents  per  hundredweight 
per  10  miles.  Also  the  rate  between 
Memphis  and  St  Louis  reflected  a  rate 
of  2.7  cents  per  10  miles.  In  this 
connection,  it  is  noted  that  the  rate 
between  St.  Louis  and  Memphis  is  about 
2.9  cents  per  10  miles  without  regard  to 
the  plus  9-cent  adjustment  at  St.  Louis 
that  is  necessary  to  attract  milk  to  this 
major  consumption  center. 

Since  location  adjustments  are 
intended  to  reflect  the  cost  of  hauling 
milk  from  where  it  is  produced  to  where 
it  is  needed,  the  use  of  a  3-cent  per  10- 
mile  hauling  cost  would  derive  an 
appropriate  location  value  of  milk  at 
Carbondale  relative  to  southern 
markets.  Based  on  the  213  miles  (22^10- 
mile  zones)  between  Carbondale  and 
Memphis,  the  Class  I  differential  value 


at  Carbondale  would  be  $2.11  ($2.77 
Memphis  Class  I  differential  minus  66 
cents).  Based  on  Fulton.  Kentucky, 
where  a  distributing  plant  regulated 
under  the  Paducah  order  is  located,  the 
Class  1  differential  value  at  Carbondale 
would  be  approximately  $2.09  ($2.39 
minus  30  cents  for  the  100  miles  between 
Fulton  and  Carbondale). 

Any  consideration  of  the  location 
value  of  milk  at  a  particular  plant,  such 
as  Carbondale.  necessarily  involves  the 
relationship  between  the  price  at  such 
plant  and  prices  at  other  nearby  plants. 
Significant  price  differences  between 
nearby  plants  could  affect  the  ability  of 
plants  to  attract  adequate  supplies  of 
milk  for  fluid  use,  which  is  a  primary 
function  of  Federal  milk  marketing 
orders. 

The  nearest  plant  to  Carbondale  is 
located  at  Chester,  Illinois  (Randolph 
County).  Such  plant  is  a  distributing 
plant  that  is  currently  in  the  same  price 
zone  as  Carbondale.  Chester  is  38  miles 
northwest  of  Carbondale.  However,  as 
indicated  previously,  western  direction 
is  not  a  relevant  factor  in  establishing 
price  differences  between  plants  as  the 
order  provides  for  no  price  variation  on 
an  east/west  direction.  In  terms  of  its 
northern  direction,  Chester  is  about 
eight  miles  further  north  from  Memphis 
than  is  Carbondale.  In  terms  of  north/ 
south  alignment,  the  Class  I  differential 
value  at  Chester  based  on  Memphis 
would  be  $2.08.  Pricing  at  Chester, 
however,  was  not  an  issue  open  for 
consideration  at  the  hearing. 

Both  the  Chester  and  Carbondale 
plants  would  be  expected  to  procure 
supplies  of  milk  from  the  same  areas 
that  are  characterized  as  deficit  supply 
areas.  Chester  Dairy,  as  a  distributing 
plant,  is  primarily  engaged  in  supplying 
the  fluid  milk  needs  of  the  market. 
Carbondale,  while  it  supplies  the  fluid 
milk  needs  of  the  market  by  shipping 
milk  to  distributing  plants,  is  primarily 
engaged  in  manufacturing  Class  II 
products.  Also,  in  conjunction  with  the 
revision  to  the  pooling  provisions  set 
forth  under  issue  2.  required  shipments 
from  the  Carbondale  plant  would  be 
minimal  in  terms  of  receipts  at  Ihe 
individual  plant.  Consequently,  a 
location  adjustment  increase  at 
Carbondale  would  be  inconsistent  with 
a  primary  objective  of  Federal  milk 
marketing  orders.  Establishing  a  higher 
price  at  Carbondale.  relative  to  Chester. 
would  provide  an  incentive  for  milk  to 
move  to  Carbondale  for  use  in 
manufactured  products  rather  than  to 
the  distributing  plant  for  use  in  fluid 
milk  products. 

In  addition  to  the  Carbondale  supply 
plant,  another  supply  plant  operated  by 


Mid-Am  is  located  in  Jackson,  Missouri 
(Cape  Girardeau  County)  which  is  west 
and  south  of  Carbondale.  Such  territory 
is  being  added  to  the  Southern  Zone  of 
the  marketing  area  which  results  in  the 
same  location  adjustment  at  both  of  the 
supply  plants.  Any  increase  in  the 
location  adjustment  at  Carbondale 
would  appear  to  be  appropriate  for  the 
Jackson  supply  plant  because  of  the 
constant  east/ west  price  surface.  This 
would  result  in  the  highest  minimum 
order  prices  being  applicable  at  two 
supply  plants  located  in  the 
southernmost  portion  of  the  marketing 
area  that  maintain  their  association  with 
the  market  by  shipping  milk  northward 
to  distributing  plants.  Although 
establishing  a  higher  price  level  at  such 
plant  would  be  consistent  with  the 
north/south  price  alignment,  it  would 
appear  to  be  unreasonable  to  provide  an 
economic  incentive  under  the  order  for 
milk  to  be  shipped  to  southern  supply 
plants  for  ultimate  shipments  to 
northern  distributing  plants. 

Although  there  may  have  been  some 
loss  of  membership  by  Prairie  Farms 
and  Mid-Am  to  southern  markets,  there 
is  no  indication  that  distributing  plants 
are  unable  to  attract  sufficient  supphes 
of  milk  for  fluid  use  under  the  current 
price  structure.  In  addition,  it  would  be 
expected  that  producers  in  the  southern 
portion  of  the  marketing  area,  and 
possibly  the  supply  plants,  would  seek 
higher-priced  markets  to  the  south.  Any 
such  changes  in  milk  movements  to 
southern  markets  would  be  consistent 
with  the  overall  pricing  structure  and 
are  not  evidence  of  disorderly  marketing 
conditions.  Consequently,  for  all  the 
previous  reasons,  no  change  should  be 
made  to  the  plus  location  adjustment  at 
Carbondale. 

The  LOL  proposal  to  establish  a  minus 
location  adjustment  in  southern 
Missouri  based  on  mileage  also  shou 
not  be  adopted.  The  proposal,  which 
would  result  in  a  minus  36-cent  location 
adjustment  at  Cabool,  Missouri  (Texas 
County),  is  totally  inconsistent  with  the 
value  of  milk  in  such  area  under  the 
overall  Federal  order  pricing  structure 
that  exists. 

The  value  of  milk  at  Springfield. 
Missouri,  as  well  as  across  southern 
Missouri,  was  considered  at  a  public 
hearing  held  to  consider  location 
adjustment  changes  under  the  Texas 
and  six  other  Federal  order  markets. 
Basically,  the  officially  noticed  decision 
involving  these  markets  concluded  that 
as  low  a  value  of  milk  as  possible 
should  be  established  for  such  area  in 
recognition  of  the  heavy  milk  production 
in  the  area.  Consequently,  a  3-cent  per 
10  mile  hauling  cost  was  used  to 
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establish  the  location  adjustment  at 
Springfield  under  the  Southwest  Plains 
order.  The  Class  I  differential  value  at 
Springfield  could  not  be  lower  than  $2.19 
because  of  pricing  constraints 
established  by  the  Congressionally 
mandated  Class  I  differentials  and  the 
existence  of  distributing  plants  located 
south  of  Springfield.  Other  southern 
Federal  order  markets  also  recognize 
such  location  value  of  milk  at 
Springfield  and  southern  Missouri  and 
rely  on  production  in  the  area  as  a 
source  of  supply. 

The  current  Southern  Illinois  order 
provides  for  no  location  adjustment  at 
Cabool  and  southern  Missouri  resulting 
in  a  $1.92  Class  I  differential  value.  This 
is  already  27  cents  below  the  location 
value  of  milk  in  such  area  under  the 
Southwest  Plains  and  other  southern 
markets.  However,  it  is  not  an 
uncommon  practice  under  Federal 
orders  to  provide  for  no  location 
adjustment  in  southern  areas  that  are 
outside  the  marketing  area.  Establishing 
a  plus  adjustment  outside  the  marketing 
area  to  recognize  a  higher  milk  value 
would  be  inconsistent  with  the  pricing 
objective  to  attract  supplies  of  milk  to 
the  major  population  centers  of  the 
market.  Also,  establishing  a  minus 
adjustment  to  the  south  is  in  conflict 
with  the  increasing  value  of  milk  from 
north  to  south  and  provides  a  pricing 
incentive  for  nulk  to  move  from  south  to 
north  rather  than  from  north  to  south. 
Consequently,  the  application  of  no 
location  adjustment  in  southern  areas 
outside  the  marketing  area  resolves  a 
conflict  between  the  overall  pricing 
structure  and  the  pricing  structure  of  an 
individual  market. 

The  basic  purpose  of  LOL's  proposal 
is  to  establish  a  lower  price  at  Cabool  so 
that  Mid-Am  would  be  discouraged  from 
pooling  the  plant  and  milk  supplies  in 
the  area  on  the  Southern  Illinois  order. 
LOL's  complaint  is  that  the  Southern 
inois  order  blend  price  exceeds  the 
Southwest  Plains  order  blend  price  at 
Cabool  attracts  such  milk  to  the 
Southern  Illinois  market.  In  this 
connection,  a  blend  price  is  a  measure 
of  a  market's  supply/demand  situation 
at  a  given  point  in  time  that  is  a 
response  to  any  number  of  factors  that 
^.afi^ct^he  supply  of  and  demand  for  milk 
and  dairy  products.  A  blend  price 
comparison  among  markets,  which 
merely  illustrates  different  varying 
supply/demand  relationships  among 
markets,  is  not  in  itself  a  su^icient  basis 
to  change  location  adjustments.  In 
addition,  a  blend  price  comparison  at  a 
speciHc  location,  does  not  reflect  the 
additional  transportation  costs  that  are 
incurred  in  shipping  milk  to  various 


markets.  The  15  to  16-cent  blend  price 
advantage  under  the  Southern  Illinois 
order  at  Cabool  may  well  be  absorbed 
by  the  cost  of  hauling  milk  to  Southern 
Illinois  order  distributing  plants. 
Furthermore,  net  returns  at  Cabool  may 
well  be  greater  if  milk  is  shipped  to 
higher-priced  southern  markets.  This 
aspects  of  additional  hauling  costs  to 
alternative  markets  was  not  explored  at 
the  hearing. 

Milk  supplies  in  southern  Missouri  are 
being  shipped  to  higher-priced  southern 
markets.  The  fact  that  the  Cabool  plant 
is  pooled  on  the  Southern  Illinois  order 
may  reflect  a  lack  of  sufficient  outlets  to 
the  south.  Also,  significant  changes  have 
occurred  that  have  affected  marketing 
conditions  in  Springfield  and  southern 
Missouri.  These  include  the  termination 
of  the  St.  Louis-Ozarks  order,  the  closing 
of  a  distributing  plant  in  Springfield,  and 
the  changes  to  the  Class  I  differentials. 
It  may  be  that  sufficient  time  has  not  yet 
elapsed  to  allow  marketing  adjustments 
to  reflect  these  signiflcant 
developments.  In  any  event,  it  cannot  be 
concluded  that  the  pooling  of  the  Cabool 
plant  on  the  Southern  Illinois  order  is 
inconsistent  with  the  pricing  incentive 
for  southward  movements  of  milk  in  the 
long  run. 

LOL  contends  that  milk  that  is  priced 
at  the  Cabool  supply  plant,  but  which  is 
not  shipped  to  Southern  Illinois  order 
distributing  plants,  returns  a  blend  price 
that  encourages  the  pooling  of 
additional  supplies  of  milk  under  the 
order.  In  this  regard,  supply  plants  are 
pooled  under  the  order  only  if  they 
perform  the  service  of  supplying  a 
sufficient  volume  of  milk  to  distributing 
plants.  Consequently,  to  the  extent  that 
not  all  of  a  supply  plant's  receipts  need 
be  shipped  to  distributing  plants,  this  is 
a  pooling  issue  rather  than  a  pricing 
issue.  Such  a  situation  exists  with 
respect  to  all  supply  plants  that  perform 
adequate  service  to  the  fluid  milk 
market 

For  all  of  the  previous  reasons,  LOL's 
proposal  is  denied. 

8.  Seasonal  Payment  Plan  for  Producers 

The  proposed  seasonal  payment  plan 
(Louisville  plan)  to  encourage  dairy 
farmers  to  adjust  production  to  better 
match  consumption  patterns  should  not 
be  adopted.  In  addition  to  other  factors, 
there  is  basically  no  producer  support 
for  the  implementation  of  such  a  plan 
under  the  order. 

Under  the  proposal,  up  to  90  cents  per 
hundredweight  would  be  deducted  from 
the  uniform  prices  to  producers  during 
the  spring  months  of  April-June.  The 
actual  amount  deducted  could  not  result 
in  the  uniform  price  being  less  than  the 
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Class  UI  price  at  any  location.  One-third 
of  the  amount  deducted  would  be  added 
to  the  uniform  prices  for  each  of  the 
following  fall  months  of  September- 
November. 

Prairie  Farms,  a  cooperative 
association  whose  members  supply 
about  20  percent  of  the  market's  milk, 
testified  that  the  proposal  was  being 
offered  as  a  first  step  to  provide  some 
type  of  regional  or  national  seasonal 
incentive  program  to  level-out  the  milk 
production  of  dairy  farmers.  Prairie 
Farms  contends  that  the  implementation 
of  such  a  plan  into  a  national  program 
tailored  to  regional  production  patterns 
would  address  marketing  problems 
associated  with  surplus  production  in 
the  spring  and  milk  shortages  in  the  fall. 
Prairie  Farms  testified  that  tailoring  milk 
production  to  milk  needs  by  months 
would  result  in  greater  marketing 
efficiencies  in  all  phases  of  the  milk 
industry  and  reduce  costs  associated 
with  balancing  the  fluid  milk  needs  of 
Federal  order  mari<efs.  In  its  brief, 
Prairie  Farms  stated  that,  because  the 
proposal  has  regional  implications,  it 
should  not  be  implemented  under  the 
Southern  Illinois  order  until  Federal  milk 
orders  covering  the  states  of  Illinois, 
Wisconsin,  Minnesota,  Iowa,  Missouri. 
Indiana,  Kentucky,  and  Tennessee  have 
similar  payment  provisions. 

No  interested  party  disagreed  with  the 
basic  intent  of  the  proposal.  However, 
three  cooperative  associations  that 
supply  the  market  (AMPI.  Mid-Am  and 
NFO|  and  a  proprietary  handler  who 
operates  plants  regulated  under  nearby 
orders  (Kraft,  Inc.)  opposed  the  adoption 
of  the  proposal.  These  parties  contend 
that  the  proposal  would  create 
marketing  problems  for  handlers 
regulated  under  other  orders  since  the 
procurement  area  for  the  Southern 
Illinois  market  overlaps  with  the 
procurement  areas  for  a  number  of  other 
Federal  orders.  They  contend  that  the 
proposal  would  cause  milk  to  shift  to  the 
Southern  Illinois  market  during  the  fall 
months  and  away  from  such  market 
during  the  spring  months,  thereby 
disrupting  supply  arrangements  in  other 
markets.  Mid-Am  also  opposed  the 
proposal  because  the  deduction  from  the 
uniform  prices  during  the  spring  would 
be  limited  so  that  the  uniform  price 
would  not  be  less  than  the  Class  III 
price.  As  a  result.  Mid-Am  notes  that 
producers  who  supply  distant  plants 
would  have  less  deducted  from  the 
uniform  price  during  the  spring  than 
producers  who  supply  nearby  plants 
while  all  producers  would  receive  the 
same  addition  to  the  fall  uniform  prices. 
Consequently,  Mid-Am  contends  that 


there  would  be  a  disparity  in  returns  to 
producers  as  a  result  of  the  proposal. 

In  this  connection,  LOL  testified  that  it 
wrould  oppose  the  proposal  if  the  spring 
deduction  was  not  specifically  limited  to 
prevent  uniform  prices  from  being  less 
than  the  Class  UI  prices  at  distant 
locations.  LX>L  contends  that  it  would 
make  no  sense  to  produce  Grade  A  milk 
for  the  fluid  market  if  the  return*  to 
producers  were  less  than  what  could  be 
obtained  from  supplying  distant 
manufacturing  plants.  LOL  also  testified 
that  it  had  no  position  on  the  seasonal 
payment  plan  if  the  spring  deductions 
were  limited  as  proposed. 

Implementation  of  the  seasonal 
payment  plan  would  result  in 
substantial  inequities  among  producers 
who  supply  the  mariiet.  If  the  proposal 
had  been  in  effect  during  1966, 
producers  who  supply  the  most  distant 
supply  plant  on  the  market  would  have 
had  their  uniform  prices  reduced  by  12 
to  28  cents  per  hundredweight  during  the 
April-June  period.  At  the  same  time, 
producers  who  supply  plants  in  the  Base 
Zone  of  the  marketing  area  would  have 
been  subject  to  a  90-cent  reduction  in 
returns.  All  of  the  producers  would  have 
received  the  same  additions  to  the 
uniform  price  during  the  follo«ving 
months  of  September-November. 
Consequently,  there  would  be  a 
disproportionate  sharing  among 
producers  of  the  costs  and  benefits 
associated  with  seasonal  pricing  that  is 
intended  to  encourage  a  different 
pattern  of  production. 

It  is  not  at  all  clear  that  the  proposal 
would  stimulate  individual  producers  to 
change  production  patterns  to  produce 
relatively  less  milk  in  the  spring  and 
more  milk  in  the  fall.  In  the  absence  of 
similar  payment  plans  in  nearby  orders, 
it  would  appear  the  primary  effect  of  the 
proposal  would  be  to  create  a  shifting  of 
producers  among  markets.  The  supply 
area  for  the  Southern  Illinois  market 
would  expand  during  the  fall  months, 
because  of  higher  blend  prices  relative 
to  other  markets,  and  contract  during 
the  spring  because  of  lower  blend  prices 
relative  to  other  markets.  In  effect,  as  a 
result  of  such  shifting  of  supplies,  other 
Federal  order  markets  and  their 
producers  would  bear  the  burden  of 
carrying  the  spring  reserve  supplies  of 
milk  for  the  Southern  Illinois  market. 
Although  producers  who  supply  the 
Southern  Illinois  market  during  the 
spring  would  likely  benefit  to  some 
extent  by  the  removal  of  milk  supplies, 
their  returns  during  the  fall  would  be 
dissipated  by  additional  milk  that  would 
be  attracted  to  the  market  because  of 
the  additional  funds  that  would  be 
included  in  the  uniform  price.  Basically, 


implementation  of  the  proposal  would 
introduce  an  inequitable  element 
between  those  producers  are 
advantageously  located  to  shift  among 
markets  and  those  producers  who.  for 
one  reason  or  another  continue  to 
supply  the  same  market  throughout  the 
year. 

The  supply  area  for  the  Southern 
Illinois  market  overiaps  with  the 
procurement  areas  of  at  least  the 
Central  Illinois,  Chicago  Regional.  Iowa. 
Southwest  Plains  and  Upper  Midwest 
Federal  order  markets.  Seasonal 
adjustments  would  result  in  the 
Southern  Illinois  order  blend  price  being 
substantially  higher  than  the  blend  price 
under  these  orders  during  the  fall 
months  and  subsequently  lower  during 
the  spring  months.  Consequently, 
implementation  of  a  Southern  Illinois 
seasonal  payment  plan  would  disrupt 
the  pricing  and  procurement  activities  of 
handlers  regulated  under  other  orders 
who  rely  on  supplies  of  milk  that  are 
intermingled  with  milk  supplies  that  are 
and  could  become  associated  seasonally 
with  the  Southern  Illinois  market.  The 
degree  to  which  the  order  milksheds 
overlap  prohibits  any  consideration  of  a 
seasonal  payment  plan  under  the 
Southern  llhnois  order. 

In  addition  to  not  being  compatible 
with  other  orders,  there  is  no  indication 
that  a  seasonal  payment  plan  is 
necessary  for  the  Southern  Illinois  order. 
Although  milk  production  and  sales  vary 
seasonally,  it  cannot  be  concluded  that 
there  is  a  significant  seasonal  marketing 
problem.  There  is  no  demonstration  that 
the  market  requires  additional  milk 
supplies  during  certain  periods  of  the 
year  or  that  the  reserve  supplies  of  milk 
associated  with  the  market  during  other 
times  are  excessive.  This,  there  is  no 
demonstration  of  the  existence  of 
disorderly  marketing  conditions  in 
handling  the  milk  associated  with  the 
market  on  a  seasonal  basis. 
Consequently,  the  proposal  is  denied. 

9.  Definition  of  Inventory 

The  proposal  to  provide  for  an 
"Inventory"  definition  should  not  be 
adopted.  However,  a  conforming  change 
should  be  made  in  connection  with  this 
hearing  to  clarify  the  "route  disposition" 
definition  of  the  order. 

An  inventory  definition  was  proposed 
by  Prairie  Farms  and  five  other 
cooperative  associations  (AMPI,  LOL. 
Mid-Am.  Midwest,  and  Wisconsin 
Dairies)  that  represent  about  90  percent 
of  the  milk  regulated  under  the  order. 
Since  the  proposal  is  relevant  only  to 
distributing  plant  operations,  testimony 
concerning  the  need  for  the  proposal 
was  limited  to  experiences  encountered 


by  Prairie  Farms  as  one  of  the  other 
cooperative  associations  operate 
distributing  plants  under  the  order.  No 
other  handlers  who  operate  distributing 
plants  presented  testimony  on  tke 
proposal. 

The  order  contains  a  "route 
disposition"  definition.  Such  definition 
is  necessary  since  the  proportion  of  a 
distributing  plant's  receipts  of  milk  that 
is  disposed  of  as  route  disposition  (sales 
of  fluid  milk  products)  determines 
whether  the  plant  should  be  regulated 
under  the  order.  Under  current 
provisions,  route  disposition  occurs 
when  fluid  milk  products  leave  the 
permises  of  a  distributing  plant.  Thus,  at 
the  end  of  the  month,  only  products  that 
remain  at  the  plant  represent  inventory. 

Basically,  Prairie  Farms  disagrees 
with  this  interpretation  of  the  order  and 
contends  that  an  inventory  definition  is 
necessary  to  recognize  the  marketing 
practices  employed  by  Prairie  Farms 
and  the  distinction  that  Prairie  Farms 
makes  between  route  disposition  and 
inventory.  Under  the  proposal,  inventory 
would  consist  of  al'  fluid  milk  products 
that  are  still  in  the  possession  and 
control  of  the  handler  regardless  ef 
where  the  products  are  located  (except 
for  retail  outlets). 

Prairie  Farms  contends  that  current 
provisions  cause  a  problem  for  handlers 
in  reporting  the  extent  to  which  sales 
are  made  in  the  marketing  area,  in  t^faer 
marketing  areas,  or  in  nonfederally 
regulated  territory.  Prairie  Farms, 
contends  that  it  may  be  several  days 
after  products  leave  a  plant  before  the 
actual  sales  area  is  known,  particularly 
if  the  product  moves  through 
intermediate  distribution  points  for 
delivery  to  retail  outlets.  Prairie  Farms 
contends  that  the  problem  can  be 
particularly  acute  when  the  regulatory 
status  of  the  plant  under  this  or  another 
order  is  at  stake. 

Prairie  Farms  also  contends  that 
current  provisions  result  in  identical 
products  being  priced  differently 
depending  on  whether  the  product  is 
disposed  of  or  maintained  in  inventory. 
In  this  regard,  Prairie  Farms  considers 
fluid  milk  products  at  its  various 
branches  (intermediate  distribution 
points)  as  well  as  such  products  at  its 
processing  plant  at  the  end  of  the  month 
to  be  inventory.  Products  at  the  plant 
are  priced  in  Class  III  while  products 
that  Prairie  Farms  considers  to  be 
inventory  at  its  branches  are  priced  as 
Class  I  since  such  products  at  branches 
represent  route  dispositon  under  the 
order.  Prairie  Farms  contends  that  this  is 
confusing  to  its  personnel  and  requires 
the  cooperative  to  have  two  different 
prices  for  its  inventory  in  accordance 


witli  accountiitg  procedures  to  value 
inventory  at  coste. 

Prairie  Farms  also  contends  that 
current  procedures  provide  an  incentive 
for  handlers  to  use  inventories  to  take 
advaatage  of  anticipated  changes  in 
prices.  Prairie  Farms  o»tends  that 
handlers  will  hold  as  many  fliad  milk 
products  as  possible  as  Class  II 
inventory  at  a  plant  at  die  end  of  a 
month  and  dispose  of  sodi  products  the 
next  month  when  the  Class  I  price  is 
lower. 

Ike  reasons  provided  by  Prairie 
Fanns  do  not  provide  a  sufficient  basis 
for  adoption  of  the  pixiposa!. 
Irafdementation  of  the  proposal  would 
change  nothing  with  respect  to  a  iiaiidler 
mcentive  to  keep  prodocts  on  ihe 
premises  of  a  plant  to  take  advantage  of 
a  lower  price.  Also,  the  contention  of  the 
existence  of  a  reporting  problem  with 
respect  to  the  ultimate  sales  area  of  fluid 
milk  prodacte  is  not  tjonvntcmg.  It  would 
be  expected  that  handlers  would  know 
the  sales  area  of  their  plants.  Also,  the 
significant  expansion  of  the  marketing 
area  would  mitigate  the  extent  to  vwhidi 
tliere  may  be  a  limited  degree  of 
dtffioulty  widi  sales  routes  that  cross 
mariceting  area  boondries.  Sndi 
marketing  area  expansion  also  lessens 
the  de^ee  of  urgency  and  precision  that 
may  be  necessary  to  determine  whether 
certain  plants  shoidd  be  regidated  tinder 
this  or  another  order. 

Under  current  provisions  fluid  milk 
products  that  Prairie  Farms  considers  to 
be  inventory  are  priced  at  two  different 
levels,  depending  on  whether  the 
products  are  on  the  preauses  of  a  plant 
(Class  III)  or  at  a  distribution  point 
(Class  I).  However,  this  does  not  appear 
to  be  all  that  inportant  as  an  issue  since 
most  of  the  inventories  are  maintained 
at  plants  (80  percent)  with  relatively 
httle  being  maintained  at  branches  (20 
percent)  within  the  Prairie  Farms  system 
of  operation.  It  was  also  estimated  that 
as  little  as  1£  percent  of  the  pnodocer 
milk  on  the  market  is  in  packaged  fluid 
milk  products  inventory  off  plant 
premises.  Furthermore,  an  expansion  of 
inventories  to  include  products  at 
branches  or  distribution  points  would 
have  virtually  no  impact  on  the  market 
since  such  inventories  would  become 
route  disposition  the  following  month. 

Adoption  of  the  proposal  to 
accommodate  the  limited  volume  of 
inventory  at  branches  must  be  viewed  in 
the  context  of  what  is  administratively 
practical  under  the  order.  As  previously 
stated,  the  only  purpose  of  the  route 
disposition  definition  is  its  use  in 
determining  whether  distributing  plants 
are  sufficiently  associated  with  the 
market  to  be  regulated.  The  current 


interpretation  that  dtspontion  occurs 
when  ppodacts  leave  a  plant  premises  is 
easily  determined  and  is  a  practical 
application  of  the  order.  Adoption  of  the 
proposal  would  essentially  result  in  an 
extension  of  the  11  distributing  plants' 
coolers  and  warehouses  to  as  many  as 
30  additional  locations.  With  respect  to 
Prairie  Farms,  its  four  distributing  plants 
would  be  extended  to  include  an 
additional  15  to  20  locations  at  which  a 
relatively  minor  proportion  of  its 
inventories  are  maintained.  Thus,  an 
unnecessary  administrative  burden 
would  be  incurred  for  essentially  no 
apparent  useful  purpose.  Also,  a  non- 
uniform application  of  the  order  would 
result  relative  to  handlers  who  utilize 
their  own  branches  and  those  whose 
milk  moves  through  other  distribution 
points. 

The  current  application  of  the  order  is 
administratively  practical  and  uniform 
among  handlers,  thus  the  proposal  is 
denied.  In  addition,  the  route  disposition 
occurs  when  products  leave  the 
premises  of  the  plant  without  regard  as 
to  whether  such  products  move  through 
intermediate  distribution  facilities  (such 
as  branches]  to  retail  or  wholesale 
outlets. 

10.  Miscelloneous  and  Conforming 
Changes. 

(a}  lleload  point  Definition 
The  "reload  point"  definition  should  be 
deleted  as  proposed  by  cooperative 
associations  that  represent  90  percent  dl 
the  milk  pooled  under  the  order.  There 
was  no  opposition  to  the  proposal. 

The  current  definition  provides  that  a 
reload  station,  which  is  located  on  the 
premises  of  a  milk  plant  that  is  osing 
eqaipnent  to  reoeiTe,  cool,  store  and 
process  milk  during  the  month,  be 
considered  a  single  operating  unit  under 
the  order.  This  definition  could  cause  a 
reload  point  to  be  considered  part  of  a 
supply  plant  because  the  reload  station 
is  located  adjacent  to  a  plant  that  is 
using  equipment  to  receive  and  process 
milk. 

Removing  the  provision  will  allow  a 
handler  to  utilize  the  premises  of  a 
manufacturing  plant  to  reload  milk  for 
delivery  to  the  central  market.  In  some 
cases,  this  could  be  the  most  favorably 
located  facility  to  perform  the  reloading 
operations.  Also,  it  will  allow  handlers 
to  avoid  the  oost  associated  with 
locating  an  appropriate  site  to  construct 
a  separate  reload  station.  In  addition,  it 
will  facilitate  the  efficient  assembly  of 
milk  from  distant  farms  for  movement  to 
the  market's  distributing  plants. 

Elimination  of  the  "reload  point" 
definition  wiU  give  the  market 
administrator  the  flexibility  to  evaluate 
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each  reloading  operation  individually  on 
the  basis  of  how  the  milk  is  handled  at 
that  location.  The  market 
administrator's  determination  about 
whether  a  reload  point  should  be 
considered  a  supply  plant  would  be 
established  on  the  basis  of  how  the  milk 
actually  is  handled  at  the  reload  station 
rather  than  merely  because  the 
reloading  is  done  on  the  premises  of  a 
plant.  Affording  the  market 
administrator  this  discretion  will, 
provide  the  regulatory  flexibility  to  meet 
changing  marketing  conditions. 

(b)  Basic  Formula  Price.  The  last 
sentence  of  the  basic  formula  price 
provision  states  that  for  the  purpose  of 
computing  Class  1  prices  the  basic 
formula  price  shall  not  be  less  than 
$4.33.  This  floor  under  the  basic  formula 
price  is  outdated.  Accordingly,  the 
obsolete  language  should  be  and  hereby 
is  eliminated,  as  proposed. 

Rulings  on  Proposed  Fuidings  and 
Conclusions 

Briefs  and  proposed  Hndings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  Bndings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  fmdings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Southern 
Illinois  order  was  first  issued  and  when 
it  was  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing 
agreement  and  the  order,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 


quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest; 

(c)  The  tentative  marketing 
agreement  and  the  order,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same  manner 
as,  and  will  be  applicable  only  to 
persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held: 
and 

(d)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
tentative  marketing  agreement  and  the 
order  as  hereby  proposed  to  be 
amended,  are  in  the  current  of  interstate 
commerce  or  directly  burden,  obstruct, 
or  affect  interstate  commerce  in  milk  or 
its  products. 

Recommended  Marketing  Agreemenf 
and  Order  Amending  the  Order 

The  recommended  marketing 
agreement  is  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  order,  as  hereby 
proposed  to  be  amended.  The  following 
order  amending  the  order,  as  amended 
regulating  the  handling  of  milk  in  the 
Southern  Illinois  marketing  area  is 
recommended  as  the  detailed  and 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Subjects  in  7  CFR  Part  1032 

Milk  marketing  orders.  Milk,  Dairy 
products. 

PART  1032— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  1032  continues  to  read  as  follows; 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  1032.2  is  revised  to  read  as 
follows: 

1 1032.2    Souttiem  IMnois-Eastem  Missouri 
mariteting  area. 

"Southern  Illinois-Eastern  Missouri 
marketing  area",  hereinafter  called  the 
"marketing  area",  means  all  territory 
within  the  boundaries  of  the  following 
counties  and  the  city  of  St.  Louis, 
including  all  municipal  corporations 
therein  and  all  institutions  owned  or 
operated  by  the  Federal,  State,  county  or 
municipal  governments  located  wholly 
or  partially  within  such  territory: 

Base  Zone — ^In  the  State  of  Illinois 

Bond 

Calhoun 

Christian 

Clark 

Clay 


Clinton 

Coles 

Crawford 

Cumberland 

Edwards 

Effingham 

Fayette 

Greene 

Jasper 

Jefferson 

Jersey 

Lawrence 

Macoupin 

Madison  (Alton  Township  only) 

Marion 

Montgomery 

Richland 

Shelby 

Wabash 

Wasington 

Wayne 

Northern  Zone— In  the  State  of  Illinois 

Champaign 

DeWitt 

Douglas 

Edgar 

Logan 

Macon 

McLean 

Menard 

Morgan 

Moultrie 

Piatt 

Sangamon 

Vermilion 

Southern  Zone— In  the  State  of  Illinois 

Franklin 
Hamilton 
Jackson 
Madison  (except 

Alton  Township) 
Monroe 
Perry 
Randolph 
Saline 
St.  Clair 
While 
Williamson 

In  the  State  of  Missouri 

Bollinger 

Cape  Girardeau 

Crawford 

Franklin 

Jefferson 

Perry 

St.  Charles 

St.  Francois 

St.  Louis  (City) 

St.  Louis 

Ste.  Genevieve 

Warren 

Washington 

3.  Section  1032.3  is  revised  to  read  as 
follows; 


§1032.3    Route  disposition. 

"Route  disposition"  means  any 
delivery  to  a  retail  or  wholesale  outlet 
(except  to  a  plant)  either  direct  or 
through  any  distribution  facility  of  a 
fluid  milk  product  classified  as  Class  I 
milk. 

§1032.6    [Amended] 

4.  Section  1032.6  is  amended  by 
changing  the  word  "moved"  to 
"transferred". 

5.  In  §  1032.7,  the  introductory  text 
and  paragraphs  (a),  (b)  and  (d)(2)  are 
revised  to  read  as  follows: 

§1032.7    Pool  plant 

Except  as  provided  in  paragraph  (d)  of 
this  section,  "pool  plant"  means: 

(a)  A  distributing  plant  from  which: 

(1)  Route  disposition,  except  filled 
milk,  in  the  marketing  area  during  the 
month  is  at  leat  the  lesser  of  a  daily 
average  of  7,000  pounds  or  10  percent  of 
the  total  quantity  of  bulk  fluid  milk 
products  physically  received  at  such 
plant  and  diverted  therefrom  pursuant  to 
§  1032.13;  and 

(2)  Total  route  disposition,  except 
filled  milk,  is  at  least  50  percent  of  the 
total  quantity  of  bulk  fluid  milk  products 
physically  received  at  such  plant  and 
diverted  therefrom  pursuant  to  §  1032.13 
during  the  months  of  August  through 
February  and  40  percent  during  the 
other  months. 

(b)  A  supply  plant  from  which  during 
December  at  least  40  percent,  and  at 
least  50  percent  in  all  other  months,  of 
the  total  receipts  of  milk  from  dairy 
farmers  (including  producer  milk 
diverted  from  such  plant  pursuant  to 

§  1032.13  but  excluding  milk  diverted  to 
such  plant)  and  handlers  described  in 
§  1032.9(c)  is  transferred  to  and 
physically  received  at  plants  described 
in  paragraph  (a)  of  this  section,  except 
that  the  minimum  qualifying  percentage 
shall  be  25  percent  for  a  plant(s) 
operated  by  a  cooperative  association 
that  delivered  producer  milk  during  each 
of  the  immediately  preceding  months  of 
September  through  August  and  at  least 
75  percent  of  the  total  producer  milk 
marketed  in  that  12-month  period  by 
such  cooperative  association  was 
delivered  to  and  physically  received  at 
plants  described  in  paragraph  (a)  of  this 
section. 
***** 

(d)  *  *  * 

(2)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
which  also  meets  the  pooling 
requirements  of  another  Federal  order 
and  from  which  during  the  month  there 
is  a  greater  quantity  of  route  disposition, 
except  filled  milk,  in  the  marketing  area 
covered  by  the  other  order  than  in  this 


mari(eting  area:  Provided,  That  such  a 
distributing  plant  which  was  a  pool 
plant  under  this  order  in  the 
immediately  preceding  month  shall 
continue  to  be  subject  to  all  of  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  such  plant's  total  route 
disposition  is  made  in  such  other 
marketing  area,  unless  the  other  order 
requires  regulation  of  the  plant  without 
regard  to  its  maintaining  pool  status 
under  this  order  on  the  basis  of  the 
proviso  of  this  paragraph; 
***** 

6.  Section  1032.13  is  revised  to  read  as 
follows: 

§1032.13    Producer  milk. 

"Producer  milk"  means  the  skim  milk 
and  butterfat  contained  in  milk  of  a 
producer  that  is: 

(a)  Received  at  a  pool  plant  directly 
from  a  producer  or  a  handler  described 
in  §  1032.9(c): 

(b)  Received  by  a  handler  described 
in  S  1032.9(c)  in  excess  of  the  quantity 
delivered  to  a  pool  plant(s); 

(c)  Diverted  from  a  pool  plant  for  the 
account  of  the  handler  operating  such 
plant  to  another  pool  plant; 

(d)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  (other  than  a  producer- 
handler  plant)  for  the  account  of  the 
handler  described  in  §  1032.9(a)  or  (b), 
subject  to  the  following  conditions: 

(1)  Milk  of  a  dairy  farmer  shall  not  be 
eligible  for  diversion  during  the  months 
of  August  through  April  unless  such 
producer's  milk  is  delivered  to  and 
physically  received  at  a  pool  plant  at 
least  once  during  each  such  month; 

(2)  The  total  amount  of  milk  diverted 
by  a  cooperative  association  during 
each  of  the  months  of  September 
through  November  and  January  through 
April,  shall  not  exceed  35  percent  of  the 
producer  milk  that  such  cooperative 
caused  to  be  delivered  to  and  diverted 
from  pool  plants  in  each  such  month  and 
45  percent  of  such  producer  milk 
deliveries  and  diversions  by  the 
cooperative  in  each  of  the  months  of 
August  and  December; 

(3)  The  operator  of  a  pool  plant  (other 
than  a  cooperative  association)  may 
divert  any  milk  that  is  not  under  the 
control  of  a  cooperative  association  that 
is  diverting  milk  during  the  month 
pursuant  to  (d)(2)  of  this  section.  The 
total  amount  of  milk  diverted  during 
each  of  the  months  of  September 
through  November  and  January  through 
April  shall  not  exceed  35  percent  of  such 
plant  operator's  producer  milk  received 
at  and  diverted  from  such  pool  plant  and 
45  percent  of  such  plant  operator's 
producer  milk  receipts  and  diversions  in 


each  of  the  months  of  August  and 
December; 

(4)  The  quantity  of  milk  diverted  in 
excess  of  the  applicable  percentage  limit 
prescribed  in  paragraph  (d)(2)  or  (3)  of 
this  section  shall  not  be  producer  milk. 
In  such  event,  the  handler  diverting  such 
milk  may  designate  the  dairy  farmer 
deliveries  that  shall  not  be  producer 
milk.  If  the  handler  fails  to  make  such 
designation,  milk  diverted  on  the  last 
day  of  the  month,  then  the  next-to-last 
day  of  the  month,  and  so  on.  shall  be 
excluded  until  such  exclusions  cover  the 
excess  quantity: 

(5)  The  quantity  of  milk  diverted  for 
the  account  of  a  cooperative  association 
from  a  pool  plant  of  another  handler 
that  would  cause  the  pool  plant  to  be  a 
nonpool  plant  shall  not  be  producer 
milk.  In  such  event,  the  diverting 
handler  may  designate  the  dairy  farmer 
deliveries  that  shall  not  be  producer 
milk.  If  the  handler  fails  to  make  such 
designation,  milk  diverted  on  the  last 
day  of  the  month,  then  the  next-to-last 
day  of  the  month,  and  so  on,  shall  be 
excluded  until  such  exclusions  cover  the 
excess  quantity;  and 

(e)  Milk  diverted  pursuant  to 
paragraph  (c)  or  (d)  of  this  section  shall 
be  priced  at  the  location  of  the  plant  to 
which  diverted. 

§1032.19    [Removed  and  Reserved  I 

7.  Section  1032.19  is  removed  and 
reserved  for  future  assignment. 

§1032.51    [Amended] 

8.  Section  1032.51  is  amended  by 
removing  the  last  sentence. 

9.  In  §  1032.52,  the  introductory  text  of 
paragraph  (a)  is  amended  by  removing 
the  word  "pool"  and  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  1032.52    Plant  location  adjustments  for 
tiandlers. 

(a)  *  *  * 

(2)  For  a  plant  located  outside  the 
marketing  area  but  in  any  of  the 
following  territory  the  adjustment  shall 
be  as  follows: 

(i)  Minus  17  cents.  In  counties  of 
Adams,  Brown,  Cass,  Pike,  Schuyler  and 
Scott  in  the  State  of  Illinois  or  in  the 
counties  of  Fountain,  Parke.  Vermillion 
and  Warren  in  the  State  of  Indiana. 

(ii)  No  adjustment.  In  the  State  of 
Missouri  south  and  east  of  Interstate 
Highway  44. 


§1032.75    [Amended] 

10.  In  S  1032.75,  paragraph  (a)  is 
amended  by  removing  the  word  "pool" 
in  the  two  places  it  appears. 
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Signed  at  Washin^toa  IX).  on:  November 
9.1987. 

|.  Patnck  Boyl«. 

Adirtinistmlor. 
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18  CFR  Parts  3, 4. 157. 292, 375  awl 
381 

I  Docket  No.  RIM7-26-000] 

Filing  Fees  Under  Independent  Offices 
Appropriations  Act  of  1952  . 

November  5, 1987.  ' 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  amend  its  regulations  to 
establish  three  additional  fees  for 
services  and  benefits  provided  by  the 
Commission  as  required  by  the 
Independent  Offices  Appropriations  Act 
of  1952  (lOAA).  In  addition,  the 
Commission  proposes  to  revise  a  I 
number  of  its  present  fees  under  the 
lOAA  and  the  rounding  procedure  used 
when  calculating  fees. 
DATE:  An  original  and  14  copies  of  the 
written  comments  on  this  proposed  rule 
must  be  filed  with  the  Commission  by 
December  14, 1987. 
AOOMESS:  All  filings  should  refer  to 
Docket  No.  RM87-26-000  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Stosser,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NEL.  Washington.  DC 
20426,  (202)  357-5597. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Federal  Energy  Regulatory  < 
Commission  (Commission)  proposes 
numerous  revisions  to  its  existing  filing 
fees  including  the  establishment  of  three 
new  filing  fees  for  services  and  benefits 
provided  by  the  Commission  under  its 
jurisdictional  statutes. 

n.  Background  and  Discussion 

In  a  series  of  rulemakings,  the 
Commission  established  filing  fees  for 
most  of  its  activities  under  its 


jurisdictional  statutes  including  the 
Natural  Gas  Act  (NGA),  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  the  Public 
Utility  Reguiatory  Policies  Act  of  1978 
(PURPA).  and  Part  H  and  HI  of  the 
Federal  Power  Act  (FPA).'  These  filing 
fees  were  promulgated  under  the 
authority  of  Independent  Offices 
Appropriations  Act  of  1952  (lOAA).* 

Under  the  lOAA.  the  Commission  is 
authorized  to  establish  fees  for  the 
services  and  benefits  it  provides.'  The 
lOAA  provides  in  pertinent  part: 

|A|ny  work,  service,  publication,  report, 
document,  benefit,  privileges  authority,  use, 
franchise,  license,  permit,  certificate, 
registration,  or  similar  thing  of  value  or  utility 
performed,  furnished,  provided,  granted, 
prepared,  or  issued  t)y  any  Federal  agency 
'  *  •  to  or  for  any  person  *  *  *  shall  be  self- 
sustaining  to  the  full  extent  possible  and  the 
head  of  each  Federal  agency  is  authorized  by 
regulation  to  prescribe  therefore  such  fee, 
charge  or  price,  if  any,  which  he  shall 
determine,  in  case  none  exists,  or 
redetermine,  in  case  of  an  existing  one,  to  be 
fair  and  equitable  talung  into  consideration 
the  direct  and  indirect  costs  to  the 
Government,  value  to  the  recipient,  public 
policy  or  interest  served,  and  other  pertinent 
facts,  and  any  amounts  so  determined  or 
redetermined  shall  be  collected  and  paid  into 
the  Treasury  .as  miscellaneous  receipts. 

The  lOAA  was  interpreted  by  the 
Bureau  of  the  Budget  Circular  A-25  *. 


'  The  Coonntstion's  current  fee  structure  and 
prucedure*  for  collecting  fees  is  outlined  in  18  CFR 
Part  381  (1987). 

In  Phillips  Petroleum  Co.  v.  FERC.  786  F.2d  370 
(10th  Cir.  1986).  cert,  denied.  107  S.Ct.  92  (1988).  the 
court  upheld  the  metluxlology  proposed  by  ttie 
Commisvion  in  fuur  of  its  fees  rules:  Order  No.  380. 
Fees  Applicable  to  Producer  Mutters  Under  the 
Natural  Gas  Act  49  FK  5074  (Feb.  10.  1984)  and 
Order  No.  360-A.  Order  Denying  Rehearing  and 
Clarifying  the  Final  Rule.  49  FR  1743S  (Apr.  24. 
1984);  Order  No.  361.  Fees  Applicable  lo  Natural 
Gas  Pipeline  Rale  Matters.  49  FR  5083  (Feb.  la 
ISM).  Order  No.  361-A.  Order  Denying  Rehearing. 
49  FR  17437  (Apr.  24. 1984):  Order  No.  394.  Fees 
Applicable  to  the  Natural  Gas  Policy  Act.  48  FR 
35357  (Sept.  7. 1984).  Order  No.  394-A  Order 
Denying  Fees  Applicable  to  the  Natural  Gas  Policy 
Act.  49  FR  35357  (Sept.  7. 1984).  Order  No.  394-A. 
Order  Denying  Rehearing.  49  FR  44295  (Nov.  ft 
1964):  Order  No.  395.  Fee*  Applicable  to  General 
Activities.  49  FR  35348  (Sept  7. 1984).  Order  No. 
39&-A.  Order  Denying  Rehearingand  Making 
Technical  Corrections.  49  FR  44273  (Nov.  6. 1984). 

*  Sotjsequently.  Congress  directed  the 
Commission  lo  assess  annual  charges  against 
turisdiclional  companies  under  the  Omnibus  Budget 
Reconciliation  Act  of  1986.  The  Commistiion 
recently  implemented  that  authority.  See  Order  No. 
472:  Annua!  Charges  Under  the  Omnibuse  Budget 
ReconciiiaUon  Act  of  1988.  52  FR  21283  (June  5. 
1967)  (Docket  Na  RM87-3-000)  FERC  Stats,  k  Regs. 
1  30.750:  Order  No.  472-a  Order  Granting  Rehearing 
in  Part,  Denying  Rehearing  in  Part  and  Making 
Conforming  Amendments.  52  FR  38013  (Sept.  25, 
1987). 

»  31  U.SC  9701  (1982). 

*  Bureau  of  tiie  B«dgel  Circalar  A-2S  (Septeinl>er 
23, 1959).  Thi«  interpretation  has  been  quoted  by  the 
U.S.  Supreme  Court  as  "the  proper  construction  of 
the  Act."  in  FPC  v.  New  England  Power  Co..  415 


which  Stated  that  a  fee  should  be 
assessed  against  each  identifiable 
recipient  of  a  measurable  unit  or  amount 
of  Government  service  or  property  from 
which  such  recipient  derives  a  special 
benefit.* 

In  establishing  a  fee  under  the  lOAA. 
the  Commission  must: 

(1)  Identify  the  service  for  which  the 
fee  is  to  be  assessed: 

(2)  Explain  why  that  particular  service 
benefits  an  identifiable  recipient  more 
than  it  benefits  the  general  public; 

(3)  Base  the  fee  on  as  small  a  category 
of  service  as  practical:  and 

(4)  Demonstrate  what  direct  and 
indirect  costs  are  incurred  by  the 
Commission  in  rendering  the  service, 
and  show  how  those  costs  are  incurred 
in  connection  with  service  rendered  the 
beneficiary.* 

A.  New  Fees 

The  Commission  proposes  three  new 
fees:  (1)  For  filing  an  application  for  5- 
megawatt  (5  MW)  exemptions  under 
section  405  of  PURPA:  (2)  for  filing  a 
notice  from  an  owner  or  operator  of  a 
qualifying  facility,  under  §  292.207(a)  of 
the  Commission's  regulations,  that  the 
facility  meets  the  requirements  of 
§  292.203;  (3)  for  written  opinion  letters 
by  the  Office  of  the  General  Counsel 
interpreting  statutes  and  regulations 
under  the  jurisdiction  of  the  Commission 
except  for  interpretation  of  Part  I  of  the 
FPA. 


U.S.  345.  381.  94  S.CL  1151. 1155  (1974).  The  Office  of 
Management  and  Budget  has  proposed  revisions  to 
OMB  Circular  A-25.  52  FR  24890  (July  1. 1987).  The 
Commission  Is  basing  the  proposed  changes  to  its 
fees  in  this  NOPR  on  the  OMB  Circular  in  effect 
prior  to  the  proposed  changes. 

«  Budget  Circular  A-25  at  1-2. 

General  Policy.  A  reasonable  charge  *  '  *  should 
be  ntade  to  each  identiflable  recipient  for  a 
measurable  unit  or  amount  of  Government  sen-ice 
or  property  from  which  he  derives  a  special  t)enefit. 
•  •  *  For  example,  a  special  benefit  will  be 
considered  to  accrue  and  a  charge  should  be 
imposed  when  a  Government-rendered  service: 

a.  Enables  the  beneficiary  to  obtain  more 
immediate  or  sut>*tantial  gain*  or  values  (which 
may  or  may  not  be  measurable  in  monetary  terms) 
than  which  accrue  to  the  general  public  ^tg~ 
receiving  a  patent,  crop  insurance,  or  a  license  to 
t^arry  on  a  specific  iMisiness):  or 

b.  Provides  business  statrility  or  assures  public 
confidence  in  the  business  activity  of  the 
tieneficiary  (e.^.,  certificates  of  necessity  and 
convenience  for  airline  routes,  safety  inspections  of 
craft).*  •  • 

•See  National  Cable  Television  Association.  Inc. 
V.  United  States.  415  U.&  338  (1974);  FPCv.  New 
England  Power  Co..  415  U.&  345  (1974):  Mississippi 
Power  »  Light  v.  NRC.  601  ¥2d  223  (5lh  Cir.  1979), 
cert,  denied.  444  U.S.  1102  (1980);  National  Cable 
Telerision.  Inc.  v.  FCC.  554  F.2d  1109  (D.C.  Cir. 
1978):  National  Association  of  Broadcasters  v.  FCC 
554  F.2d  1118  (D.C  Cir.  1978):  Capital  Cities 
Communications.  Inc.  v.  FCC  554  F.2d  1135  (ttC 
Cir.  197B). 


1.  Identification  of  Services 

The  Commission  proposes  a  filing  fee 
of  $114)10  for  an  application  for  a  5  MW 
exemption  under  PURPA  section  405 
and  Subpart  K  of  Part  4  of  the 
Conuniuion's  regulations.  This  fee  is  for 
an  application  for  an  exemption,  on  a 
case-specific  basis,  from  all  or  part  of 
Part  I  of  the  Federal  Power  Act.  for 
projects  which  have  a  total  installed 
capacity  of  5  MW  or  less.  The 
Commission's  costs  and  the  cost  of  other 
Federal  agencies  in  administering  the  5 
MW  program  are  presently  collected 
from  hydroelectric  licensees  under  FPA 
section  10(e).' 

The  Commission  proposes  a  filing  fee 
of  $45  to  process  a  notice  from  an  owner 
or  operator  of  a  qualifying  facility,  under 
§  290.207(a)  of  Uie  Commission's 
regulations,  that  the  facility  meets  the 
requirements  of  S  292.203.  Presently,  the 
cost  of  these  applications  is  included  in 
the  cost  of  processing  an  application  for 
Commission  certiHcation  as  a  small 
power  or  cogeneration  facility. 

The  Commission  proposes  a  fee  of 
$1,450  for  a  request  for  a  written  legal 
opinion  of  the  Office  of  the  General 
Counsel,  interpreting  any  statute  or 
regulation  under  its  jurisdiction,  except 
for  Part  I  of  the  FPA.«  PresenUy.  the 
Commission  only  charges  a  fee  of  $35 
for  a  written  legal  opinion  interpreting 
the  NGPA  and  its  implementing 
regulations.  In  this  NOPR,  the 
Commission  is  also  proposing  to 
increase  this  fee  to  an  amount  equal  to 
the  fee  proposed  for  other  written  legal 
opinions  by  the  Office  of  the  General 
Counsel,  $1,450. 


'  On  March  11, 1987.  the  Commission  issued  a 
notice  of  proposed  rulemaking  in  RM87-8-000:  Fees 
for  Hydroelectric  Project  Applications  lo  Reimburse 
Fish  and  Wildlife  Agencies,  52  FR  8483  (Mar.  18, 
1987).  The  rulemaking  provides  a  mechanism  lo 
reimburse  Federal  and  State  fish  and  wildlife 
agencies  for  costs  of  reviews  and  studies  on 
projects  subject  to  the  mandatory  terms  and 
conditions  of  these  agencies.  The  projects  subject  lo 
reimbursement  include  5  MW  exemption  projects. 
After  Ihe  issuance  of  the  final  rules  in  RMB7-6-000 
and  this  proceeding.  Federal  fish  and  wildlife 
agencies  should  not  include  Ihe  costs  of  review  and 
studies  incurred  on  5  MW  exemption  projects  when 
submitting  their  costs  under  section  10(e)  of  the 
Federal  Power  Act.  Such  costs  should  be  collected 
solely  from  the  procedures  established  in  RM87-6- 
000. 

*  However,  costs  incurred  on  written  legal 
opinions  interpreting  Part  I  of  the  Federal  Power  Act 
are  collected  from  hydroelectric  licenses  under  the 
annual  charges  provisions  of  section  10(e)  of  the 
Federal  Power  Act,  18  U.S.C.  803(e)  (1982).  The 
Commission  proposes  lo  exclude  legal  opinions 
interpreting  Part  1  of  the  FPA  from  Ihe  fee.  since 
section  10(e)  requires  the  Commission  to  recover  tlie 
Federal  Government's  costs  to  administer  Part  1  of 
the  Federal  Power  Act,  which  Includes  legal  costs, 
thn  ugh  annual  charges. 


2.  Special  Benefits  to  Identifiable 
Recipients 

The  lOAA  provides  that  an  agency 
may  collect  fees  for  "any  work,  service, 
publication,  report,  document,  permit, 
certincate,  registration,  or  similar  thing 
of  value  or  utility  performed,  furnished, 
provided,  granted,  prepared,  or  issued 
by  any  federal  agency  *  *  *"  •  In 
delineating  the  services  or  benefits  for 
which  agencies  are  permitted  to  charge 
under  the  terms  of  the  lOAA,  Budget 
Circular  A-25  states  that  a  fee  may  be 
charged  to  an  identifiable  recipient  who 
derives  a  special  benefit  from  a 
Government  service.  In  addition,  the 
circular  indicates  that  a  "special 
benefit"  has  accrued  if  the  recipient 
obtains  "more  immediate  or  substantial 
gains  or  values  *  *  *  than  Uiose  which 
accrue  to  the  general  public."  "* 

Although  the  public  may  also  enjoy 
incidental  benefits  that  flow  from  the 
service  provided  a  recipient  by  the 
agency,  any  fee  charged  for  that  service 
remains  valid.'  •  In  contrast,  an  agency 
may  not  charge  for  its  services  "when 
the  identification  of  the  ultimate 
beneRciary  is  obscure  and  the  service 
can  be  considered  as  benefitting  broadly 
the  general  public."  '* 

Five  MW  exemption  applications  are 
processed  primarily  by  the 
Commission's  Office  of  Hydropower 
Licensing  (OHL).  OHL  first  reviews  the 
application  to  see  if  the  application 
meets  the  requirements  of  Subpart  K  of 
the  Commission's  regulations.  If  the 
application  meets  those  requirements,  it 
is  accepted  and  a  public  notice 
requesting  comments  from  government 
agencies  and  members  of  the  general 
public  is  published  in  the  Federal 
Register.  The  comments,  which  include 
the  mandatory  terms  and  conditions 
placed  on  the  project  by  the  United 
States  Fish  and  Wildlife  Service,  the 
National  Marine  Fisheries  Service  and 
the  state  fish  and  wildlife  agencies  are 
then  reviewed  by  the  Commission's 
staff,  which  may  recommend  additional 
conditions  for  inclusion  in  any 
exemption  issued.  As  part  of  this 
process,  the  Commission's  staff 
develops  an  environmental  analysis  of 
the  proposed  project.  The  Commission 
has  delegated  to  the  Director  of  OHL  the 
authority  to  issue  the  exemption.  The 
Office  of  the  General  Counsel  provides 


•  31  U.S.C.  9701  (1982). 

"  Budget  Circular  A-2S  at  1-2. 

' '  See  Mississippi  Power  »  Light  v.  NRC.  601  F.2d 
223,  227-28  (5th  Cir.  1979)  cert,  denied  444  U.S.  1102 
(1980):  Electronic  Industries  Association  v.  FCC.  554 
F.2d  1109, 115  (D.C.  Cir.  1976). 

■*  Budget  Circular  A-25  at  2:  quoted  with 
approval.  FPC  v.  New  England  Power  Co..  415  U.S. 
345  (1974). 


legal  support  in  this  review,  including 
determining  whether  the  person  seeking 
the  exemption  owns  or  has  the  option  to 
own  the  property  as  required  by  the 
Commission's  regulations.  18  CFR 
4.31(c)(2)(ii)  (1987).  Applicants  filing  a  5 
MW  apphcation  benefit  because  they 
are  granted  an  exemption  from  all  or 
part  of  Part  I  of  die  FPA,  including  the 
various  procedures  for  licensing  a 
hydroelectric  power  project. 

Requests  for  a  written  legal  opinion  of 
the  General  Counsel's  Office  are 
handled  by  Commission  attorneys  based 
on  the  subject  matter  of  the  request. 
Each  request  for  an  opinion  is 
accompanied  by  a  fact  situation,  and 
requires  staff  to  analyze  relevant 
Commission  and  court  precedent  and 
applicable  statutes  in  order  to  provide 
an  opinion.  Each  opinion  provided  is 
signed  by  the  Commission's  General 
Counsel.  The  Commission  believes  that 
a  person  who  requests  a  written  legal 
opinion  from  the  Office  of  the  General 
Counsel  benefits  because  the 
information  and  legal  analysis  provided 
in  the  opinion  often  guides  the  recipient 
in  the  decisionmaking  and  planning  of 
complex  transactions  or  activities. 

A  notice  of  qualifying  status  from  an 
owner  or  operator  of  a  qualifying  facility 
is  processed  primarily  by  the  Office  of 
Electric  Power  Regulation  (OEPR).  A 
person  that  seeks  qualifying  status  for  a 
small  power  production  or  cogeneration 
facility  can  file  a  notice,  under  18  CFR 
292.207,  instead  of  filing  an  application. 
Processing  these  notices  by  Commission 
staff  involves  ensuring  that  the 
requirements  of  the  Commission's 
regulations  are  met;  entering  receipt  of 
this  notice  into  the  Commission's 
computer  system;  and  including  in  the 
Commission  publication,  'The 
Qualifying  Facilities  Report."  that  this 
facility  is  a  qualifying  small  power 
production  or  cogeneration  facility.  A 
person  filing  a  notice  of  qualifying  status 
with  the  Commission  benefits  in  two 
ways.  First,  this  notice  is  required  to 
complete  the  process  for  qualifying  for 
the  benefits  in  PURPA,  including 
purchasing  electricity  from  a  qualifying 
facility  by  an  electric  utility  at  the 
avoided  cost  rate.'^  Second,  since  a 
notice  of  qualifying  status  is  published 
in  a  Commission  publication,  electric 
utilities,  financial  institutions  and  the 
public  receive  notice  that  the  facility  has 
qualified  for  PURPA  benefits. 


■'  Section  210  of  PURPA.  16  U.SC.  824(a)(3) 
(1982)  and  Subpart  C  of  Part  292  of  Ihe 
Commission's  regulations.  18  CFR  292.301  thru 
292J18  (1967). 
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3.  Sflulieat  Practical  Usit 

In  designing  a  fee  schedule,  the  lOAA 
require*  the  Comniisekn  to  base  Ihe 
fees  on  the  saalleet  imit  of  category  of 
service  or  benefit  practical*^  A 
fundamental  consideration  in 
developing  a  fee  structure  under  the 
lOAA  is  the  practicality  of  establishing 
fees  which  relate  not  just  to  categories 
of  services,  but  also  to  subcategories  of 
services  or  even  individual  agency 
services.  This  problem  relates  to  die 
accessibility  of  cost  data  and  the 
expense  incurred  in  collecting  the  data. 

The  Commission  recognizes  that  there 
may  be  significant  differences  in  the 
costs  incurred  for  individual  petitions  or 
requests  that  are  submitted  for 
Commission  action.  Some  filings  are 
more  complex  or  controversial  than 
others  or  may  require  more  time  to 
process.  The  Commission  is  proposing  in 
this  NOIHil  to  establish  three  new  fees 
for  categories  of  activities  which  share 
common  characteristics.  These  fee 
categories  are  delineated  according  to 
the  nature  of  the  service  or  benefit 
provided.  Le.,  either  a  5  MW  exemption 
application,  a  notice  of  qualifying  status 
and  a  request  for  a  nvritten  legal  opinion 
interpreting  a  statute  or  implementing 
regulation  imder  the  furisdiction  of  the 
Commission,  except  Part  I  of  the  FPA. 
For  the  three  new  fees  proposed  in  this 
notice,  the  Commission  believes  that  it 
is  charging  a  fee  based  on  the  smallest 
practical  unit  of  cost  data  available  to 
the  Commission. 


4.  Basis  of  Cost  Recovciy 

(a)  Direct  and  indirect  costs  included. 
As  in  the  previous  rulemakings,  the  fee 
schedule  proposed  by  the  Commission 
would  be  designed  to  accovnt  for  all 
types  of  recoverable  coats  attributable 
to  a  particidar  Commission  service,  and 
not  merely  the  salaries  of  the  employees 
who  review  the  notices,  applications, 
and  requests.**  As  in  the  previous  fee 
rules,  the  costs  used  to  calculate  the  fees 
include:  Salaries  and  benefits;  travel: 
transportation  of  things;  rents, 
communications  and  utilities;  printing: 
other  services,  excluding  direct  program 
contracts;  supplies  and  equipment. 
These  cost  items  are  also  expended  by 
the  Commission  in  completing  the 
processing  of  a  5  MW  exemption 
application,  a  notice  of  qualifying  status, 
and  a  request  for  a  written  legal  opinion 
of  the  Office  of  the  General  Counsel. 

(b)  Methodology.  In  calculating  these 
new  fees,  the  Commission  proposes  to 
use  the  same  methodology  currently 
used  for  all  its  lOAA  fees.  This 
methodology  determines  the  cost  of 
providing  any  service  or  benefit, 
calculated  in  the  following  manner. 

First,  the  work-months  (WMs) 
reported  for  a  specific  type  of  docketed 
activity  are  added  to  a  pro-rata  share  of 
the  WMs  reported  for  the  relevant 
support  activities.  This  figure, 
representing  the  total  number  of  WMs 
dedicated  to  a  given  function  iot  a  year, 
is  divided  by  the  number  of  completions 


of  the  given  actfvity  in  that  year.  The 
resulting  figure  represents  the  average 
number  of  WM»  required  to  complete 
each  activity. 

Second,  the  Cuomlssion  uses  the 
figures  provided  by  (he  Office  of  the 
Controller  to  derive  the  average  cost  of 
a  "WM.  The  average  cost  of  a  WM  in 
fiscal  year  1980  is  based  on  the 
Commission's  actual  yearly  costs  per 
employee,  as  follows: 
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Totol — f63.«01 

This  total  is  divided  by  IZ  to  yield  an 
average  WM  cost  of  $5,283.41.  Third,  in 
order  to  determine  the  cost  of  the 
activity,  the  Commission  multiplies  the 
average  cost  per  WM  by  the  average 
number  (tf  WMs  required  to  complete 
the  activity. 

[c]  Actual  Fee  Calculation.  The 
following  table  summarizes,  for  fiscal 
year  1986,  the  total  number  of  WMs  and 
completions,  and  the  average  cost  per 
comi^etion  for  the  services  for  which  the 
Commission  is  establishing  fees  in  this 
rule. 


Service 


Total 

WM's 

in1986 


Com- 
ptotions 
in  1986 


AVOfoQ© 

No.  WM's 

per 

completion 

in1986 


Average 

cost  per 

employee  in 

1986 


Average 

cost  per 

completion 

in  1966 


Roviow  of  S  MW  exemption  applications . 
Processing  Nolico  of  Quafiying  Statue  _. 
OGCOpifiion' 


187.7 
4.9 
6.9 


90 

564 

25 


^085556 
0.006688 
0.276000 


$5,283.41 
5.283.41 
533.41 


$11,018.85 

45.90 

1.458.22 


Fee  Based  on  Actual  Activity  in  1987  through  June.  The  number  of  completions  includes  written  opintons  interpreting  the  NGPA. 


Based  on  the  revised  rounding 
procedure  prt^posed  later  in  this  NOPR. 
i.e.,  rounding  down  to  the  nearest  $10  if 
the  total  cost  is  more  than  $100,  the 
following  fees  are  established: 


nawav  of  9  MW  EiMiapaon  t 
FToceaamg  Noaca  o*  faaWning  Staiua- 
OGC  OpMon  LaOar. 


Feea 


Stt.010 
4S 

t.4S0 


5.  Miscellaneous  Issues  Relating  to  the 
New  Fees  Established  by  the  NOPR 

In  previous  rulemakings  establishing 
fees  under  the  lOAA.  the  Commission 
established  procedures  for  a  waiver 
from  the  payment  of  fees,  procedures  for 
paying  fees,  procedures  for  direct  billing 
and  procedures  for  updating  fees.'"  The 
Commission  is  proposing  to  use  the 
same  procedures  as  utilized  in  the 
previous  fees  rules  for  these  three  fees. 


B.  Revising  Current  Fees 

The  Commission  proposes  six 
revisions  to  its  present  filing  fees  under 
the  lOAA  to  redefine  several  fee 
categories,  increase  fees  that  do  not 
reflect  the  full  cost  of  a  service,  and 
make  other  minor  changes.  First,  the 
Commission  proposes  to  revise  its 
rounding  procedures.  Second,  the 
Commission  proposes  to  make  the  fee 
for  interpretations  of  the  NGPA  and  its 
implementing  regulations,  the  same  as 
the  fee  for  other  legal  opinions  issued  by 


'*  S«e.  Etfctnmic  hiihmttim  Association  v.  FCC 
SS4  FJZd  1109. 111S-17  (0.a  Qr.  ISTS). 


■ '  Missinippi  Power  and  Ughl  v.  NRC  Om  F.2d 
223  (Sih  Cir.  1979). 


'*Sneia  CFK  SS1.103.  301.104.  381.105.  3S1.108 
and  381.107  (1967). 
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OGC.  Third,  separate  filing  fees  are 
proposed  for  an  application  for 
certification  as  a  qualifying  small  power 
production  facility  or  as  a  cogeneration 
facility.  Fourth,  the  Commission 
proposes  to  collect,  through  fees,  the  full 
cost  of  completing  a  petition  for 
issuance  of  a  declaratory  order  under 
i  385.207  of  the  Commission's 
procedures.  Fifth,  the  Commission 
proposes  to  revise  the  methodology  for 
calculating  the  filing  fee  for 
jurisdictional  agency  determinations. 
Sixth,  the  Commission  proposes  to 
consolidate  the  three  filing  fees  for 
electric  utihty  rate  filings  under  FPA 
sections  205  and  206  into  one  fee. 
Seventh,  the  Commission  is  proposing  to 
revise  the  filing  fees  for  self- 
implementing  transactions  by  interstate 
natural  gas  pipelines  under  blanket 
certificates  issued  pursuant  to  Subpart 
G  of  Part  284  of  the  Commission's 
regulations. 

1.  Rounding  Fee  to  the  Nearest  $10 

In  both  the  original  and  subsequent 
updates  to  its  filing  fees,  the 
Commission  calculated  fees  by  taking 
actual  costs  and  rounding  down  to 
nearest  $5  if  the  total  costs  were  less 
than  $100  and  to  the  nearest  $100  if  costs 
exceeded  $100.  The  Commission  is 
proposing  to  revise  its  present 
procedures  for  rounding  costs  to 
calculate  filing  fees.  This  revision  would 
take  actual  costs  and  round  down  to  the 
nearest  $10,  instead  of  $100,  if  the  costs 
exceed  $100. 

The  Commission's  current  rounding 
procedures  are  not  mandated  by  the 
lOAA  and  were  adopted  for 
administrative  convenience.  Since  its 
existing  rounding  procedures  do  not 
accurately  reflect  the  full  cost  of 
providing  the  service,  the  Commission 
proposes  this  revision.  With  the 
exception  of  the  fees  discussed  in  this 
NOPR.  the  Commission  is  proposing  to 


implement  this  change  for  fees  based  on 
FY  1967  information  and  each  fiscal  year 
thereafter. 

2.  Fees  for  Legal  interpretations  by  the 
Office  of  the  General  Counsel  of  the 
Natural  Gas  Policy  Act 

The  Commission  is  proposing  to 
increase  the  present  fee  of  $35  for 
interpretations  of  the  NGPA  to  a  level 
equal  to  the  amount  proposed  for  other 
written  legal  opinions  by  the  Office  of 
the  General  Counsel.  $1,450.  These 
opinion  letters  are  provided  in 
accordance  with  the  procedures  in  Rule 
1901  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.1901 
(1987). 

The  $1,450  fee  is  proposed  based  on 
the  following  changes.  First,  the 
Commission  sees  no  reason  to 
distinguish  between  a  fee  for  an  NGPA 
opinion  and  a  fee  for  an  opinion  of  any 
other  statute  under  the  jurisdiction  of 
the  Commission,  such  as  the  Natural 
Gas  Act.  Hius  the  Commission  is 
including  the  cost  and  number  of 
completions  of  written  NGPA  opinion 
letters  in  the  calculation  of  the  fee  for 
other  OGC  opinion  letters.'^  Second,  the 
number  of  NGPA  opinion  letters 
completed,  used  in  calculating  the  fee 
for  an  OGC  opinion  letter,  includes  only 
written  NGPA  opinions  issued.  The 
number  of  completions  used  in 
calculating  the  present  $35  fee  includes 
not  only  written  opinions  issued  but  also 
non-written  responses  to  requests  for 
interpretations  of  the  NGPA.  Since  the 
Commission  presently  charges  and 
proposes  to  charge  only  for  written 
responses,  non-written  responses  have 
not  been  included  in  the  calculation  of 
the  revised  fee. '  ® 

3.  Fees  for  Commission  Certification  of  a 
Qualifying  Small  i'ower  Production 
Facility  and  a  Qualifying  Cogeneration 
Facility 

The  Commission  is  proposing  to 


divide  the  current  fee  category  of 
application  for  Commission  certification 
of  qualifying  status  into  two  categories: 
Application  for  Commission  certification 
of  qualifying  status  as  either  a  small 
power  production  facility  or  as  a 
cogeneration  facility.  The  Commission  is 
proposing  to  charge: 

(1)  $2,350  for  an  application  for 
Commission  certification  of  qualifying 
status  as  a  small  power  production 
facility:  and 

(2)  $3,150  for  an  application  for 
Commission  certification  of  qualifying 
status  as  a  cogeneration  facility. 

In  the  past,  the  Commission  combined 
the  costs  for  these  two  activities 
because  it  did  not  anticipate  the 
differential  in  costs  for  reviewing  each 
application,  and  because  u'hen  the 
original  fees  rules  were  issued,  the 
Commission's  management  information 
system  had  not  separated  the  two  types 
of  applications.  The  Commission  has 
found  that,  on  average,  it  is  more  time- 
consuming  to  process  an  application  for 
qualifying  status  as  a  cogeneration 
facility  than  to  process  an  application 
for  qualifying  status  as  a  small  power 
production  facility.  In  addition,  an 
application  for  Commission  certification 
as  a  qualifying  small  power  production 
and  cogeneration  facility  must  meet 
different  requirements  and  thus  demand 
separate  review  processes  by  the 
Commission  staff. 

Excluding  notices  of  qualifying  status 
from  the  calculation  of  the  cost  of  an 
application  seeking  qualifying  status,  as 
previously  discussed  in  this  NOPR.'" 
and  charging  separate  fees  for  an 
application  for  Commission  certification 
as  a  small  power  production  facility  and 
for  an  application  as  a  cogeneration 
facility,  result  in  the  following  rhangi^s 
to  the  Commission's  fee  structure  Liiisrd 
on  1986  data. 


Services 


Current 
Fees ' 


Proposed 

fees— 
Numt>erof 
completions 


Total  WMs 

spent  In 

FY86 


Average 
No.  of  WMs 

per 
completion 


Cost  per 
WM 


Cost  per 
completion 


Proposed 
tee* 


Review  of '  notices  of  qualifying  status . 


SPP261 

COG  303 

564 


4.9 


0.008688 


$5,283.41 


$45.90 


$4500 


"  The  culculalion  of  Ihe  proposed  fi-e  for  OGC 
opinion  letters  is  included  in  section  II.A.4.  of  the 
NOPR. 

'*  Counting  oral  responses  as  completions,  when 
no  fee  is  charged,  has  Ihe  effect  of  lowering  the 
Commission's  fee  for  seeking  a  written  response. 


'•  See  section  Il.A.  of  Ihe  NOPR.  In  Ihe  past  the 
Commission  included  Ihe  numl>er  of  notices 
received  in  Ihe  total  number  of  completions  of  an 
application  for  certification  in  a  given  year. 
However,  the  Commission  found  this  distorts  the 
calculation  of  the  fee  for  applications.  Specifically. 
Ihe  notices  did  not  add  substantially  to  the  cost  of 


review  of  an  application  for  Comniis!>ion 
certification  as  a  qualify.ng  faciliiy.  since  they 
increase  the  total  number  of  romplelions  and  take  a 
minimal  amount  of  lime  to  process.  Therefore,  since 
the  Commission  now  has  Ihe  capability  to  record 
time  expended  to  complete  notices  separate  and 
distinct  fmm  the  lime  expended  completing 
applications.  It  proposed  a  sopai  ilp  fee  for  noli<'e«. 
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odfvicQS 


Current 
Fees ' 


Proposed 

tees- 
Number  ot 
completions 


Total  WMs 

spent  In 

FY86 


Average 
No.  of  WMs 

per 
completion 


Cost  per 
WM 


Cost  per 
completion 


Proposed 
fee> 


Applications  for  qualifying  status  as  a 
small  power  facility 

Applications  lor  qualifying  status  as  a  co- 

gerwration  facility _.... 

Total 


$1,300.00 
$1,300.00 


312 
242 


139.0 
144.7 


0.445513 
0.597934 


$5,283.41 
$5,283.41 


$2,353.83 
$3,159.13 


1118 


$2,350.00 
$3,150.00 


'  In  this  NOPR,  the  Commission  is  charaing  a  new  fee  for  this  activrty. 
*  Fee  based  on  revised  rounding  procedure. 


4.  Elimination  of  the  Reduction  from  Full 
Cost  Recovery  for  Issuance  of  a 
Declaratory  Order 

Under  the  lOAA,  the  Commission's 
fee  structure  is  designed  to  collect  the 
full  cost  to  complete  an  activity. 
However,  the  Commission  is  not 
presently  charging  the  full  cost  to 
complete  a  petition  for  issuance  of  a 
declaratory  order  under  §  385.207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  381.302.2° 


The  fee  for  this  activity  recoups  only 
40  percent  of  the  full  cost  to  complete 
the  activity.  The  Commission  had 
reduced  this  fee  because  it  believed  that 
a  fee  that  recovered  full  costs  would 
substantially  discourage  the  use  of  this 
service  and  have  a  harmful  impact  on 
small  entities.  However,  the 
Commission  no  longer  believes  that 
various  entities  will  be  discouraged  from 
filing  requests  for  issuance  of  a 
declaratory  order,  if  this  filing  is 


accompanied  by  a  fee  representing  the 
full  cost  of  the  activity.  Moreover,  if  a 
small  entity  demonstrates  a  hardship 
caused  by  the  recovery  of  the  full  cost,  it 
can  petition  the  Commission  for  a 
waiver  pursuant  to  §  381.106  of  the 
Commission's  regulations.*'  Therefore, 
based  on  1986  data,  the  Commission  is 
proposing  to  charge  the  full  cost  of  this 
activity  as  follows: 


Service 

Total  WM's 

Number  of 
completions 

Average  WM's  per 
completion 

Average  cost  per 
employee 

Average  cost  per 
completion 

Fee 

Declaratory  Order 

76.95 

40 

1.923750 

$5,283.41 

$10,163.96 

$10,160 

5.  Increasing  the  Fee  for  Jurisdictional 
Agency  Determinations.  §  381.402 

The  Commission  is  proposing  to 
increase  the  fee  for  Commission  review 
of  a  jurisdictional  agency  determination, 
in  §  381.402.  from  $35  to  $50.  The 
Commission  reviews  an  initial 
determination  by  a  jurisdictional  agency 
to  ensure  that  there  is  substantial 
evidence  to  support  a  finding  that  gas 
produced  qualiHes  for  a  certain  NGPA 
price  category.  The  Commission  is 
proposing  to  raise  the  fee  because  it 
plans  to  include  the  cost  of 
determination  audits.  In  a  determination 
audit,  the  Commission  reviews  a 
selected  number  of  jurisdictional  agency 
determinations  processed  in  the 
previous  year.  In  the  past,  the 
Commission  had  excluded  the  costs  of 
determination  audits  from  the  cost  of 
jurisdictional  agency  determinations 
because  it  believed  that  audits  were  not 
part  of  the  service  of  making  a 
jurisdictional  agency  determination. 
However,  the  Commission's  experience 
has  proven  that  since  these  audits  are 


the  primary  means  by  which  the 
Commission  ensures  that  the  initial 
determination  was  accurate,  they  should 
be  included  in  this  service. 

Including  the  cost  of  determination  • 
audits  in  the  cost  of  jurisdictional 
agency  determinations  would  result  in 
the  following  change  to  the  fee  for  a 
jurisdictional  agency  determination 
based  on  1986  data. 


6.  Fees  for  Electric  Utility  Rate  Filings 
Under  Sections  205  and  206  of  the  FPA 

The  Commission  is  proposing  to 
revise  the  present  fees  for  filing  of  rate 
schedules  by  electric  utilities  under  FPA 
sections  205  and  206.  Presently,  the 
Commission  charges  three  separate  fees 
for  such  rate  filings  as  follows: 


Present 
method 

Proposed 

Total  WM's  in  1986 

Completions 

273.2 
36.097 

.007568 

$5,283.41 

$39.98 
$35.00 

356.4 
36,097 

Average  Numt)er  of 
WM'S  per 
completion 

.009873 

Average  Cost  per 
Employee  in  1986.... 

Average  Cost  per 
Completion 

$5,283.41 
$52.16 

Fee  (Rounded  Down) .. 

$50.00 

TypooHWog 

Description 

Fee 

Class  1  rate  sOwdule... 

Rate  tiling  tinder  sections 
205  and  206  of  the  FPA 
having  no  effect  on  Ihe 
rate  the  utility  charge  or 
involving  only  a  rate  de- 
crease. 

$1,100 

Class  2  rata  schedute... 

Rate  tiling  under  sections 
205  and  206  of  the  FPA 
535  13(a)(2)      of      Ihe 
Commission's       regula- 
tions  having   an   effect 
on  the   rate   the   utility 
charge  and  not  support- 
ed by  Period  II  data 

3,100 

Class  3  rate  schedule. . 

Rate  filing  under  sections 
205  and  206  of  the  FPA 
involving    ttie    filing    of 
Period  II  cost  of  service 
date. 

6,900 

The  Commission  is  proposing  to 
consolidate  the  fees  for  these  three 


*o  Tlie  Commission  also  only  recoups  between  35 
and  40  percent  of  the  full  cos^  of  the  following  three 
activities: 


1.  Review  of  Department  of  Energy  Remedial 
Orders,  i  381.303. 

2.  Review  of  Department  of  Energy  Denial  of 
Adjustment,  i  381.304. 


3.  Staff  Adjustments  under  NGPA  section  502(c). 
{  381.401. 

The  Commission  also  does  not  presently  recoup 
the  full  cost  of  requests  for  legal  interpretations  of 
the  NGPA  by  the  Office  of  the  General  Counsel. 

»'  18  CFR  381.106  (1987). 
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types  of  rate  filings  into  one  fee  of 
$3,930. 

Although  the  Coinmission  had 
establish«d  three  different  filing  fees. " 
it  has  found  that  at  the  lime  of  Filing  it  is 
often  difficult  to  determine  the  proper 
fee.  Specifically,  the  current  fee  is  partly 
based  on  the  impact  that  the  rate  filing 
has  on  present  rates,  and  a 


determination  of  that  impact  cannot  be 
readily  made  when  a  filing  is  made. 
Therefore,  the  Commission  is  proposing 
to  eliminate  the  rate  schedule  categories 
and  charge  a  single  fee  for  electric  utility 
rate  schedule  filings.  The  Commission 
believes  that  this  change  will  make  it 
easier  for  electric  utilities  to  pay.  and  for 
the  Commission  to  collect,  these  fees. 


Additionally,  the  Commission  notes  that 
it  only  assesses  one  fee  for  rate  change 
filings  under  NGA  section  4  or  5  of  the 
Natural  Gas  Act.  The  Commission 
charges  a  fee  of  $4,700  for  tariff  filings 
by  natural  gas  pipelines,  regardless  of 
the  complexity  of  the  tariff  filing.  The 
$3,930  fee  is  based  on  the  following  fee 
calculation. 


Present  fee 


Class  1  rate  sctiedule 
Class  2  rate  sctiedule 
Class  3  rate  schedule 


Proposed  fee 


Rate  FAing  under  Sections  205  and  206  of  the  FPA. 


Total  WMs 
in  1985 


100.8 
142.4 
195.5 


Total  WM's 


476.9 


Average 
WMs  per 
completion 

in  1985 


.21 
549 
1.67 


Average 
WM's  per 
completion 


.743994 


Average  cost 

per  ennployee 

tn  1985 


S5.330.50 
5.530.50 
5.330.50 


Average  cost 
per  employee 


$5,283.41 


Average  cost 

per 
cornpletion 


$1,119.40 
3.150.32 
8.901.93 


Average  cost 

per 
completion 


$3.93083 


Fee 


$1,100 
3,100 
8,900 


Fee 


3.930 


Present  fees  are  based  on  1985  data  because  1986  was  unavailable  for  use.  Proposed  fee  based  on  completions  and  w(yk  monttis  in  1987 
ttirougti  July.  Fee  based  on  rounding  procedure  proposed  in  this  notice  of  proposed  mlemaking. 


7.  Fees  for  Prior  Notice  Filings  of 
Activities  Described  in  §  284.223(b) 

The  Commission  proposes  to  modify 
the  fee  structure  for  filings  required 
under  18  CFR  157.205(b)  for  the 
transportation  of  natural  gas  by  an 
interstate  pipeline  for  a  shipper  as 
described  in  18  CFR  284.223(b).  The 
Commission  is  proposing  to  reduce  the 
current  fee  of  $1,500  to  less  than  full  cost 
recovery.  The  proposed  fee  would  be  the 
fee  prescribed  in  §  381.404  of  the 
Commission's  regulations.  That  fee  is 
currently  $600  and  is  paid  by  an 
interstate  pipeline  operating  under  a 
blanket  certificate  when  filing  an  initial 
report  on  transportation  service 
performed  under  the  self-implementing 
transaction  authority  of  §  284.223(a)  of 
the  Commission's  regulations.  However, 
the  Commission  is  proposing  to  waive 
this  fee.  required  by  18  CFR  157.205(b),  if 
an  interstate  pipeline  that  holds  a 
blanket  certificate  has  previously  paid 
the  fee  with  its  initial  report  for  self- 
implementing  transactions  required  by 
18  CFR  284.223(d). 

The  Commission  is  proposing  these 
changes  so  that  a  shipper  does  not 
decide  betwen  transportation  under 
NGPA  section  311  (Subpart  B  of  Part  284 
of  the  Commission's  regulations)  or 
under  the  blanket  certificate  provisions 
(Subpart  G  of  Part  284  of  the 
Commission's  regulations]  based  on  the 
amount  of  the  fee  the  shipper  may  have 
to  pay  to  the  pipeline.  Specifically. 

=■-  50  FR  40347.  40348  tOc».  3. 19851. 


under  the  current  fee  structure,  if  a 
pipeline  transports  on  behalf  of  a 
shipptrr  under  the  self-implementing 
provisions  of  §  284.223(a)  of  the 
Commission  regulations,  it  pays  a  $600 
fee  with  its  initial  report.  The 
authorization  for  transportation  under 
§  284.223(a)  is  good  for  120  days.  If  an 
interstate  pipeline  wishes  to  transport 
beyond  120  days  (under  §  284.223(b)),  it 
must  pay  an  additional  fee  of  $1,500. 
However,  the  same  interstate  pipeline 
can  transport  gas  under  NGPA  section 
311  (Subpart  B  of  Part  284)  for  an 
unlimited  period  of  time,  without  paying 
the  additional  $1,500  fee.  The 
Commission  believes  that  the  difference 
in  fees  could  create  a  regulatory  bias  in 
favor  of  transportation  of  gas  under 
NGPA  section  311  over  transportation 
under  NGA  section  7  blanket 
certificates. 

III.  Initial  Regulatory  Flexibility 
Analysis 

Whenever  the  Commission  is  required 
by  section  553  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  553,  to 
publish  a  general  notice  of  proposed 
rulemaking,  it  is  also  required  by  section 
603  of  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612,  to  prepare  and 
make  available  for  public  comment  an 
initial  regulatory  flexibility  analysis  if 
the  proposed  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  broad 


purpose  of  the  RFA  is  to  ensure  more 
careful  and  informed  agency 
consideration  of  rules  that  may 
significantly  affect  small  business  and 
small  government  entities  and  to 
encourage  consideration  of  alternative 
approaches  that  may  better  resolve  any 
unnecessarily  costly  or  adverse  effects 
on  these  small  entities. 

In  this  NOPR  the  Commission 
presents  its  reasons  for  this  agency 
action,  its  objective,  and  the  legal  basis 
for  this  rulemaking.  As  discussed,  the 
proposed  rule  would  revise  the  fees  to 
be  paid  to  the  Commission  for  certain 
benefits  it  provides  and  make  revisions 
to  the  Commission  existing  filing  fees. 

This  rule,  if  adopted,  would  affect  a 
wide  variety  of  entities  under  the 
jurisdiction  of  the  Commission, 
including  natural  gas  producers,  electric 
utilities,  developers  of  5  MW 
hydroelectric  projects,  and  persons 
seeking  qualifying  status  as  small  power 
or  cogeneration  facility.  The 
Commission  recognizes  that  a 
significant  portion  of  these  entities  may 
be  small  businesses,  especially  among 
natural  gas  producers,  persons 
developing  a  5  MW  hydroelectric  project 
and  persons  seeking  qualifying  status  as 
a  small  power  or  cogeneration  facility. 
Thus,  this  rule  may  have  a  significant 
impact  on  a  number  of  small  entities. 

Where  a  proposal  may  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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section  603(c]  of  the  Regulatory 
Flexibility  Act  requires  the  Commission 
to  discuss  significant  alterantives  to  the 
proposal.  The  Commission  has  already 
attempted  to  minimize  any 
disproportionate  burden  the  proposal 
would  have  on  small  businesses.  The 
Commission's  fees  rules  contain  a 
provision  for  waiver  of  fees.  The 
Commission  could,  of  course,  consider 
reducing  fees,  or  even  eliminating  fees, 
with  respect  to  small  businesses.    1 
However,  in  proposing  fees,  the       | 
Commission  is  also  attempting  to  satisfy 
the  statutory  directive  of  the  lOAA  to  be 
"self-sustaining  to  the  full  extent 
possible."  The  Commission  believes  that 
this  fees  rule  and  its  remaining  fees 
represent  a  fair  balance  which  satisfies 
the  purposes  of  both  the  lOAA  and  the 
Regulatory  Flexibility  Act. 

IV.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
(PRA)  *'  and  the  Office  of  Management 
and  Budget's  (OMB)  **  regulations 
require  that  OMB  approve  certain 
information  collection  requirements 
imposed  by  agency  rule,  "rhe  provisions 
of  this  NOPR  have  been  submitted  to 
OMB  for  its  approval.  Interested  persons 
can  obtain  information  on  those 
provisions  by  contacting  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426  (attention:  Ellen  Brown.  (202) 
357-5311).  Conunents  on  the  provisions 
of  this  NOPR  can  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  New  Executive  Office  Building. 
Washington,  DC  20503  (attention:  pesk 
Officer  for  the  Federal  Energy 
Regulatory  Commission). 

V.  Public  Comment  Procedures 

The  Commission  invites  all  interested 
persons  to  submit  written  data,  views, 
or  other  information  on  the  matters  in 
this  NOPR.  An  original  and  fourteen 
copies  should  be  submitted  on  or  before 
December  14, 1987,  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  Comments 
submitted  should  refer  to  Docket  No. 
RM87-26-000.  All  written  submissions 
will  be  placed  in  the  Commission's 
public  file  and  will  be  available  for 
public  inspection  through  the 
Commission's  Public  Reference  Section, 
Room  1000.  825  North  Capitol  Street  NE., 
Washington.  DC  20426.  during  regular 
business  hours. 


»»  44  U.S.C.  3501-3520  (1982). 
»«  5  era  Part  1320  (1987). 


List  of  Subjects 
18  CFR  Part  3 

Freedom  of  information.  Organization 
and  functions  (Government  agencies). 

18  CFR  Part  4 

Electric  Power,  Reporting  and 
recordkeeping  requirements.        -^ 

18  CFR  Part  157 

Administrative  practice  and 
procedure,  Natural  gas,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  292 

Electric  power  plants.  Electric  utilities, 
Natural  gas,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  375 

Authority  delegations  (Government 
agencies),  Seals  and  insignia.  Sunshine 
Act. 

18  CFR  Part  381 

Natural  gas,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Parts  3. 
4, 157.  292.  375.  381  in  Chapter  I.  Title  la 
Code  of  Federal  Regulations,  as  set  forth 
below. 

By  direction  of  the  Commission. 
Lois  D.  Cashell, 

Acting  Secretary. 

PART  3— ORGANIZATION, 
OPERATION,  INFORMATION  AND 
REQUESTS 

1.  The  authority  citation  for  Part  3  is 
revised  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982); 
E.0. 12009,  3  CFR  1978  Comp.,  p.  142: 
Administrative  Procedure  Act,  5  U.S.C.  551- 
557  (1982);  Natural  Gas  Act,  15  U.S.C.  717- 
717w  (1982);  Federal  Power  Act.  16  U.S.C. 
791a-828c  (1982);  Natural  Gas  Policy  Act.  15 
U.S.C.  3301-3432  (1982):  Public  Utility 
Regulatory  Policies  Act  16  U.S.C.  2601-2645 
(1982);  Interstate  Commerce  Act,  49  U.S.C.  1- 
27  (1976);  Freedom  of  Information  Act,  5 
U.S.C.  552  (1982). 

2.  In  S  3.8.  paragraph  (h)  is  revised  to 
read  as  follows: 

§  3.8    Public  Information  and  submittals. 

***** 

(h)(1)  The  Commission  staff  provides 
informal  advice  and  assistance  to  the 
general  public  and  to  prospective 
applicants  for  licenses,  certificates  and 
other  Commission  authorizations. 
Opinions  expressed  by  the  sta^  do  not 
represent  the  official  views  of  the 
Commission,  but  are  designed  to  aid  the 
public  and  facilitate  the  accomplishment 
of  the  Commission's  functions.  Inquiries 


may  be  directed  to  the  director  of  the 
appropriate  office. 

(2)(i)  An  inquiry  directed  to  the  Chief 
Accountant  that  requires  a  written 
response  must  be  accompanied  by  the 
fee  prescribed  by  S  381.301  of  this 
chapter. 

(ii)  A  request  for  a  legal  opinion  from 
the  Office  of  the  General  Counsel,  which 
requires  a  written  response,  must  be 
accompanied  by  the  fee  prescribed  in 
S  381.405  of  this  chapter. 


PART  4— LICENSES,  PERMITS, 
EXEMPTIONS,  AND  DETERMINATION 
OF  PROJECT  COSTS 

3.  The  authority  citation  for  Part  4  is 
revised  to  read  as  follows: 

Authority:  Federal  Power  Act,  16  U.S.C 
791a-825r.  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986;  Public 
Utility  Regulatory  Policies  Act  of  1978, 16 
U.S.C.  2801-2645  (1982);  Department  of 
Energy  Organization  Act,  42  U.S.C.  7101-7352 
(1982);  E.0. 12009,  3  CFR  1978  Comp.,  p.  142 

4.  In  §  4.107.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  4.107    Contents  of  application  for 
exemption  from  licensing. 

(a)  General  requirements.  An 
application  for  exemption  from  licensing 
submitted  under  this  subpart  must 
contain  the  introductory  statement,  the 
exhibits  described  in  this  section,  the 
fee  prescribed  in  S  381.305  of  this 
chapter  and,  if  the  project  structures 
would  use  or  occupy  any  lands  other 
than  Federal  lands,  an  appendix 
containing  documentary  evidence 
showing  that  the  applicant  has  the  real 
property  interests  required  under 

§  4.103(b)(2)(ii)  of  this  chapter. 

PART  157— APPUCATIONS  FOR 
CERTIFICATES  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMITTING 
ABANDONMENT  UNDER  SECTION  7 
OF  THE  NATURAL  GAS  ACT 

5.  The  authority  citation  for  Part  157  is 
revised  to  read  as  follows: 

Authority:  Natural  Gas  Act,  15  U.S.C.  717- 
717w  (1982):  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982): 
E.0. 12009,  3  CFR  1978  Comp.,  p.  142  (1978); 
Natural  Gas  Policy  Act  of  1978, 15  U.S.C 
3301-3432  (1982). 

6.  Section  157.205(b)  is  revised  to  read 
as  follows: 

§157.205    Notice  procedure. 

*.***'* 

(b)  Content.  (1)  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  for  any 
activity  subject  to  the  requirements  of 
this  section  the  certificate  holder  must 


file  with  the  Secretary  of  the 
Commission  the  fee  prescribed  in 
§  381.208  of  this  chapter  or  a  petition  for 
waiver  pursuant  to  §  381.106  of  this 
chapter  and  an  original  and  fifteen 
copies  of  request  for  authorization  under 
the  notice  procedure  of  this  section  that 
contains: 

(i)  The  act  legal  name  of  the  certificate 
holder  and  mailing  address  and 
telephone  number  of  the  person  or 
persons  to  whom  communications 
concerning  the  request  are  to  be 
addressed; 

(ii)  The  docket  number  in  which  its 
blanket  certificate  was  issued; 

(iii)  Any  information  required  in 
S  157.208  through  S  157.218  of  this 
chapter  for  the  particular  activity. 

(iv)  A  verified  statement  that  the 
proposed  activity  complies  with  the 
requirements  of  this  subpart;  and 

(v)  A  form  of  notice  suitable  for 
publication  in  the  Federal  Register 
which  briefly  summarizes  the  facts 
contained  In  the  request  with  sufficient 
particularity  so  as  to  notify  the  public  of 
its  scope  and  purpose. 

(vi)  Identities  and  docket  numbers  of 
other  apphcations  related  to  the 
transaction.  All  related  filings  must  be 
made  within  10  days  of  the  first  filing. 
Otherwise  the  applications  on  file  will 
be  rejected  under  paragraph  (c)  of  this 
section  without  prejudice  to  refiling 
when  all  parties  are  ready  to  proceed. 

(2)  No  fee  will  be  assessed  for — 

(i)  Abandonment  activities  under 
§  157.216(b)  of  this  chapter,  and 

(ii)  Transportation  under  S  284.223(b) 
of  this  chapter,  if  the  fee  required  for 
under  S  284.223(d)  of  this  chapter  for  the 
initial  report  has  previously  been  paid 
for  an  existing  transportation  authorized 
by  S  284.223(a)  of  this  chapter. 
*        •        •        *        * 

PART  292— REGULATIONS  UNDER 
SECTIONS  201  AND  210  OF  -TOE 
PUBUC  UTILITY  REGULATORY 
POUCIES  ACT  OF  1978  WITH  REGARD 
TO  SMALL  POWER  PRODUCTION  AND 
COGENERATION 

7.  The  authority  citation  for  Part  292  is 
revised  to  read  as  follows: 

Authority:  Department  of  Ener^ 
Organization  Act,  42  U.S.C.  7101-7352  (1982); 
E.0. 12009,  3  CFR  1978  Comp.,  p.  142; 
Independent  Offices  Appropriations  Act,  31 
U.S.C  9701  (1982);  Federal  Power  Act,  U.S.C. 
791a-825r  (1982),  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986;  Public 
Utility  Regulatory  Policies  Act.  16  U.S.C. 
2601-2845  (1982)  as  amended. 

6.  In  S  292.207,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 


§292.207    Procedures  for  obtaining 
qualifying  status. 

(a) 

(2)  The  owner  or  operator  of  any 
facility  qualifying  under  this  paragraph 
must  furnish  notice  to  the  Commission 
providing  the  information  set  forth  in 
paragraphs  (b)(2)  (i)  through  (iv)  of  this 
section  and  the  fee  prescribed  in 
S  381.513  of  this  chapter. 


PART  375— THE  COMMISSION 

9.  The  authority  citation  for  Part  375  is 
revised  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7532  (1982). 
E.0. 12009,  3  CFR  1978  Comp.,  p.  142: 
Administrative  Procedure  Act,  5  U.S.C.  553 
(1982);  Federal  Power  Act,  16  U.S.C.  791-828c 
(l982)  as  amended  by  the  Electric  Consumers 
Protection  Act  of  1986;  Natural  Gas  Act,  15 
U.S.C.  3301  et  seq.:  Public  Utility  Regulatory 
Policies  Act  of  1978, 16  U.S.C.  2601  et  seq.,  as 
amended. 

10.  In  S  375.308,  paragraph  (m)  is 
revised  to  read  as  follows: 

§375.308    Delegations  to  the  Director  fo 
ttie  Office  of  Electric  Power  Regulation. 

***** 

(m)  Deny  or  grant,  in  whole  or  in  part, 
a  petition  for  waiver  of  fees  prescribed 
in  5§  381.502,  381.505,  381.510,  381.511. 
381.512  and  381.513  of  this  chapter  in 
accordance  with  §  381.106  of  this 
chapter. 
***** 

11.  In  §  375.309,  paragraph  (f)  is 
revised  to  read  as  follows: 

§375.309    Delegations  to  ttte  General 
Counsel 

***** 

(f)  Deny  or  grant,  in  whole  or  in  part, 
petitions  for  waiver  of  fees  prescribed  in 
S  381.405  of  this  chapter  in  accordance 
with  §  381.106  of  this  chapter. 

12.  In  S  375.314.  paragraph  (gg)  is 
revised  to  read  as  follows: 

§375.314    DeiegsUons  to  the  Director  of 
the  Office  of  Hydropower  Licensing. 

***** 

(gg)  Deny  or  grant,  in  whole  or  in  part, 
petitions  for  exemption  from  the  fees 
prescribed  in  S  381.302(a)  and 
S  381.405(a)  of  this  chapter  in 
accordance  with  §  381.302(c)  and 
§  381.405(c)  of  this  chapter  and  the  fee  in 
S  381.305  of  this  chapter,  in  accordance 
with  (  381.106  of  this  chapter. 


PART  381— FEES 

13.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 


Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (1982): 
E.0. 12009.  3  CFR  1978  Comp..  p.  142; 
Independent  Offices  Appropriations  Act.  31 
use.  9701  (1982);  Natural  Gas  Act.  15  U.S.C. 
717-717W  (1982);  Federal  Power  Act.  16  U.S.C. 
791-828C  (1982);  Public  Utility  Regulatory 
Policies  Act,  16  U.S.C.  2601-2645  (1982): 
Interstate  Commerce  Act.  49  U.S.C.  1-27 
(1976). 

14.  In  S  381.104,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  381.104    Annual  adjustment  of  fees. 

(c)  Formula.  The  formula  for 
determining  each  fee  is  the  actual  work- 
months  dedicated  to  a  given  fee 
category  for  the  previous  fiscal  year 
divided  by  the  number  of  actual 
completions  in  the  previous  fiscal  year 
multiplied  by  the  average  cost  per  work- 
month  in  the  previous  fiscal  year.  The 
fee  is  rounded  down  to  the  nearest  $5 
increment  if  the  fee  is  $100  or  less,  and 
the  nearest  $100  increment  if  the  fee  is 
more  than  $100.  In  the  revision  of  any 
fees  after  July  1. 1987.  and  in  the 
calculation  of  fees  based  on  fiscal  year 
1987  costs  and  each  calculation 
thereafter,  the  fee  will  be  rounded  down 
to  the  nearest  $10  if  the  fee  is  more  than 
$100. 
***** 

15.  Section  381.208  is  revised  to  read 
as  follows: 

§381.208    Requests  under  the  blanket 
certificate  notice  and  protest  procedures. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  fee  established  for 
a  request  for  authorization  under 
blanket  certificate  notice  and  protest 
procedures  is  $1,500.  The  fee  must  be 
submitted  in  accordance  with  Subpart  A 
of  this  Part  and  §  157.205(b)  of  this 
chapter. 

(b)  The  fee  for  an  application  under 
S  284.223(b)  of  this  chapter  is  the  same 
fee  prescribed  in  5  381.404  of  this 
chapter  and  no  fee  is  required  if  the  fee 
under  §  284.223(d)  has  been  paid  for  an 
existing  transportation  authorization 
pursuant  to  §  284.223(a)  of  this  chapter. 

16.  In  f  381.302.  paragraph  (a)  is 
revised  to  read  as  follows: 

§381.302    Petition  for  issuance  of  a 
declaratory  order  (except  under  Part  I  of 
the  Federal  Power  Act). 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  fee  established  for 
filing  a  petition  for  issuance  of  a 
declaratory  order  under  §  385.207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  is  $10,160.  The  fee  must  be 
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submitted  in  accordance  with  Subpart  A 
of  this  part. 


17.  A  new  S  381.305  is  added  to  read 
as  follows: 

{  391.305    5  MW  axafnptlon  application. 

The  fee  established  for  a  5  MW 
exemption  application  under  section  405 
of  the  Public  Utility  Regulatory  Policies 
Act  of  1978  and  Subpart  K  of  Part  4  of 
the  Commission's  regulations  is  $11,010. 
The  fee  must  be  submitted  in 
accordance  with  Subpart  A  of  this  part. 

1&  Section  381.402  is  revised  to  read 
as  follows: 

S3S1.402    Itovtawofliirtodtetionalagancy 

The  fee  established  for  review  of  a 
jurisdictional  agency  determination  is 
$50.  The  fee  must  be  submitted  in 
accordance  with  Subpart  A  of  this  part 
and  S  274.201(e)  of  this  chapter. 

19.  Section  381.405  is  revised  to  read 
as  follows: 

§3*1.405    Interpretations  by  ttwOffic*  of 
ttwOanaral  CoonseL 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  fee  established  for 
an  Office  of  the  General  Counsel 
interpretation  of  any  statute  under  the 
jurisdiction  of  the  Commission  and  the 
implementing  regulations  which  requires 
a  written  response,  is  $1,450.  The  fee 
must  be  submitted  in  accordance  with 
Subpart  A  of  this  part.  | 

(b)  No  fee  is  necessary  to  file  a    ' 
request  for  a  written  legal  opinion  by  the 
Office  of  the  General  Counsel  that  solely 
concerns  matters  under  Part  I  of  the 
Federal  Power  Act. 

(c)  A  person  claiming  the  exemption 
provided  in  paragraph  (b)  of  this  section 
must  file  an  original  and  two  copies  of  a 
petition  for  exemption  in  lieu  of  a  fee 
along  with  its  request  for  a  written  legal 
opinion  by  the  Office  of  the  General 
Counsel.  The  petition  for  exemption 
should  summarize  the  issues  raised  in 
the  request  for  a  legal  opinion  and 
explain  why  the  exemption  is 
applicable.  The  Commission  or  its 
designee  will  analyze  each  petition  to 
determine  whether  the  petition  has  met 
the  standards  for  exemption  and  will 
notify  the  applicant  whether  it  is 
granted  for  denied.  If  the  petition  it 
denied,  the  applicant  will  have  30  days 
from  the  date  of  notification  of  the 
denial  to  submit  the  appropriate  fee  of 
the  Commission. 

20.  Section  381.502  is  revised  to  read 
as  follows: 


§381.502    Rale  aelMduto  Mnga  under 
sections  205  and  206  of  ths  FMlsral  Power. 
Act 

Unless  the  Commission  orders  direct 
billing  under  §  381.107  of  this  chapter  or 
otherwise,  the  fee  established  for  rate 
schedule  filings  under  sections  205  and 
206  of  the  Federal  Power  Act  is  $3,930. 
The  fee  filed  under  this  paragraph  must 
be  submitted  in  accordance  with 
Subpart  A  of  this  part  and  Part  35  of  this 
chapter. 

§381.503    [Removed  and  reserved] 

21.  Section  381.503  Class  2  rate 
schedule  filings  is  removed  in  its 
entirety  and  reserved. 

§  381.504    [Removed  and  reserved] 

22.  Section  382.504  Class  3  rate 
schedule  filings  is  removed  in  its 
entirety  and  reserved. 

23.  Section  381.505  is  revised  to  read 
as  follows: 

§381.505    CertHication  of  qualifying  Status 
as  a  small  power  production  or 
cogeneration  facility. 

Unless  the  Commission  orders  direct 
billing  under  §  381.107  of  this  chapter  or 
otherwise,  the  fee  estabhshed  for  an 
application  for  Commission  certification 
as  a  quahfying  small  power  production 
facility,  as  defined  in  section  3(17)  of  the 
Federal  Power  Act  is  $2,350  and  the  fee 
established  for  an  application  for 
Commission  certification  as  a  qualifying 
cogeneration  facility,  as  defined  in 
section  3(18)  of  the  Federal  Power  Act  is 
$3,150.  The  fee  filed  under  this 
paragraph  must  be  submitted  in 
accordance  with  Subpart  A  of  this  part 
and  §  292.207(b)(2)  of  this  chapter. 

24.  A  new  §  381.513  is  added  to  read 
as  follows: 

§381.513    Notice  of  qualifying  facMly. 

The  fee  established  for  a  notice  from 
an  owner  or  operator  of  a  qualifying 
facility,  under  the  procedures  in 
§  292.207  of  this  chapter,  is  $45.  The  fee 
must  be  submitted  in  accordance  with 
Subpart  A  of  this  part  and  with  the 
notice  specified  in  §  292.207(a)(2)  of  this 
chapter. 
(FR  Doc.  87-28138  FUed  11-12-87;  8:45  amj 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  200 

Regulation  To  Exempt  System  of 
Records  Under  Privacy  Act 

AQENCy:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 


summary:  The  Railroad  Retirement 
Board  (Board)  proposes  to  amend 
i  200.5  of  its  relations,  which 
implement  the  Privacy  Act,  to  exempt 
system  of  records,  RRB-43,  Investigation 
Files,  from  those  requirements  of  the 
Privacy  Act  consistent  with  the  general 
exemption  provision  of  the  act  at  5 
U.&C  S52a(j)(2). 

DATE:  Comments  must  be  submitted  on 
or  before  ]anuary  12, 1988. 

ADDRESS:  Send  written  comments  to 
Beatrice  Ezerski,  Secretary  to  the  Board, 
Railroad  Retirement  Board.  844  Rush 
Street,  Chicago,  Illinois  60611. 

FOR  FURTHER  INFORMATION  CONTACn 

Leroy  Blommaert,  Privacy  Act  Officer. 
Railroad  Retirement  Board.  644  Rush 
Street,  Chicago,  Illinois  60611,  (312)  751- 
4548  (FTS  387-4548). 

SUPPLEMENTARY  RIFORMATION:  The 

Railroad  Retirement  Board  proposes  to 
exempt,  under  the  general  exemption 
provisions  of  5  U.S.C.  552a(j)(2).  RRB 
records  system:  RRB-43.  Investigation 
Files  (50  FR  10332-33  (March  14. 1985)). 
This  system  of  records  is  presently 
exempted  under  the  specific  exemption 
provision  of  5  U.S.C.  552a(k)(2).  At  the 
time  this  system  was  established,  it  was 
not  maintained  by  a  component  of  the 
Board  "Which  performs  as  its  prinicipal 
function  any  activity  pertaining  to  the 
enforcement  of  criminal  laws,"  and 
hence  could  not  qualify  for  general 
exemption.  The  system  is  now 
maintained  by  a  newly  established 
Officer  of  Inspector  General.  A 
component  of  that  Office,  the  Office  of 
Investigations,  performs  as  its  prinicipal 
function  activities  pertaining  to  the 
enforcement  of  criminal  laws.  The 
system  thus  now  quahfies  for  exemption 
ander5U.S.C552a(j)(2). 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
regidatory  Impact  Analysis  is  required. 

Ust  of  Subjecto  in  20  CFR  Part  206 

Railroad  retirement.  Railroad 
unemployment  insurance.  Privacy. 

Title  20  CFR  Part  200  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  200 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231f  and  45  U.S.C.  362. 
unless  otherwise  noted. 

Title  20  CFR,  §  200.5  is  proposed  to  be 
amended  as  follows: 

2.  The  authority  citation  for  §  200.5 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  S52a 

3.  Section  20a5(f)  is  revised  to  read  as 
follows: 
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taaas  (Amndad] 
*       *       •       •       • 

(fj  Genetat  exeaiptionB—{lf  Systems 
ofnoords  tub/ect  to  invrntigatory 
matenalmcmgition  under  S  (IS.C. 
SSiaOMi}.  SKB-43.  Iinestigatioa  Files,  a 
system  cootaining  inlonnatioD 
conoeming  alleged  violations  of  law. 
regulation,  or  nle  pertinent  to  the 
administration  of  pcograms  by  the  RRB 
or  alleging  foiaoomiuct  or  conflict  of 
interest  on  (he  part  of  RRB  enpkiyees  in 
the  dischai:ge  of  their  official  (hities. 

(2)  Scope  4rf Exemptioa.  (i)  The 
System  of  records  identified  in  this 
paragraph  is  maintained  by  the  Ofiioe  of 
Investigations  (OI)  of  the  Office  of 
Inspector  General  (OIG).  a  component  of 
the  Board  which  performs  as  its 
principal  function  activities  pertaining  to 
the  enforcement  of  criminal  laws. 
Authority  for  the  criminal  law 
enforcement  activities  of  the  OIG's  DI  is 
the  Inspector  General  Act  of  1978, 5 
U.S.C.  app. 

(ii)  Applicable  infmmation  hi  the 
system  ol  records  described  in  this 
paragraph  is  exempt  Grom  subsection 
(c)(3)  and  (4)  (Accounting  of  Certain 
Disclosures],  (d)  (Access  to  Records). 
(e)(1),  (2),  (3),  {4)(G),  (H),  and  (I).  (5).  and 
(8)  (Agency  Requirements)  (f)  (Agency 
Rules)  and  (g)  (Civil  Remedies)  of  5 
U.S.C.  S52a. 

(iii)  To  the  extent  that  information  In 
this  system  of  records  does  not  fall 
within  the  scope  of  this  general 
exemption  under  5  U.S.C  552  (0(2)  for 
any  reason,  the  specific  exemption 
under  S  U.S.C.  SS2  (k)(2]  is  claimed  for 
such  information.  (See  paragraph  (g)  of 
this  section.) 

(3)  Reason  for  exemptions.  The 
system  of  records  described  in  this 
section  is  exempt  for  one  or  more  of  the 
following  reasons: 

(i)  5  U.S.C.  552a(c)(3)  requires  an 
agency  to  make  available  to  the 
indlvidiial  named  in  the  records,  at  his 
or  her  request,  an  accounting  of  each 
disclosure  of  records.  This  accounting 
must  state  the  date,  nature,  and  purpose 
of  each  disclosure  of  a  record  and  the 
name  and  address  of  the  recipient. 
Accounting  of  each  disclosure  would 
alert  the  subjects  of  an  investigation  to 
the  existence  of  the  investigation  and 
the  fact  that  they  are  subjects  of  an 
investigation.  TTie  release  of  such 
information  to  the  subjects  of  an 
investigation  would  provide  them  with 
significant  information  conoeming  the 
nature  of  the  investigation,  and  could 
seriously  impede  or  compromise  the 
investigatioii  and  lead  to  the  improper 
influencing  of  witnesses,  the  destruction 
of  evidence,  or  tfie  fabrication  of 
testimony. 


(ii)  5  USXL  SS2a(c)(4)  requires  an 
agency  to  infonn  any  person  or  other 
agency  aboot  any  correction  or  notation 
of  dispate  made  by  the  agency  in 
aooardnoe  «ddi  aobsection  (d)  of  the 
Act  Siaoe  the  RRB  in  claiming  that  this 
system  of  lecords  is  exempt  ftoai 
sofesectioo  (d)  of  the  Act  concerning 
access  to  records,  this  section  is 
inapplicable  and  is  exempted  to  the 
extent  diat  Itds  system  of  records  is 
exempted  from  subsection  (d)  of  the  Act 

(iii)  5  U&C  SS2a(d)  requires  an 
agency  to  permit  an  individual  to  gain 
access  to  records  pertaining  to  him  or 
her.  to  request  «aendment  al  such 
records,  to  request  a  review  of  an 
agency  decision  not  to  amend  such 
records,  and  to  contest  the  information 
contained  ia  such  records.  Granting 
access  to  records  in  the  system  of 
records  oouki  inform  the  subject  of  die 
investigatioo  of  an  actual  or  potential 
criminal  violation  of  the  existence  of 
that  investigation,  of  the  nature  and 
scope  of  the  information  and  evidence 
obtained  as  to  his  or  her  activities,  of 
the  identity  of  confidential  sources, 
witnesses,  and  law  enforcement 
personnel,  and  could  provide 
infon&ation  to  enable  the  subject  to 
avoid  detection  or  apprehension. 
Granting  access  to  stuh  information 
could  seriously  impede  or  compromise 
an  investigation,  lead  to  the  improper 
Influencing  of  witnesses,  the  detruction 
of  evidence,  or  the  fabrication  of 
testimony,  and  disclose  investigative 
techniques  and  procedures. 

(iv)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  abont  an  individual  as 
is  relevant  and  necessary  to  accomplish 
a  propose  required  by  statute  or 
executive  order  of  the  President.  The 
application  of  this  provision  could 
impair  investigations  and  law 
enforcement  because  it  is  not  always 
possible  to  detect  the  relevance  or 
necessity  of  specific  information  in  the 
early  stages  of  an  investigation. 
Relevance  and  necessity  are  often 
questions  of  judgment  and  timing,  and  it 
is  only  after  the  information  is  evaluated 
that  the  relevance  and  necessity  of  such 
information  can  be  established. 

(v)  5  U.S.C  552a(e)(2)  requires  an 
agency  to  collect  information  to  the 
greatest  extent  practicable  directly  fitim 
the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  at>out  an  individual's 
rights,  benefits,  and  privileges  under 
Federal  programs,  llie  application  of 
this  provisicm  could  impair 
investigations  and  law  enforcement  by 
alerting  the  subject  of  an  investigation 
of  the  existence  of  the  investigation, 
enabling  the  subject  to  avoid  detection 


or  apprehension,  to  influence  witnesses 
improperly,  to  destroy  evidence,  or  to 
fabricate  testimony.  Moreover,  in 
certain  circumstances  the  subject  of  an 
investigation  cannot  be  required  to 
provide  information  to  investigators, 
and  information  must  be  collected  from 
other  sources.  Furthermore,  it  is  often 
necessary  to  collect  information  from 
sources  other  than  the  subject  of  the 
investigation  to  verify  the  accuracy  of 
the  evidence  collected. 

(vi)  5  U.S.C  SS2a(e)(3)  requires  an 
agency  to  inform  each  person  whom  it 
asks  to  supply  information,  on  a  form 
that  can  be  retained  by  the  person,  of 
the  authority  under  which  the 
information  is  sou^t  and  whether 
disclosure  is  mandatory  or  voluntary;  of 
the  principal  purposes  for  which  the 
information  is  intended  to  be  used;  of 
the  routine  uses  which  may  be  made  of 
the  informatioir,  and  of  the  effects  on  the 
person,  if  any,  of  not  providing  all  or  any 
part  of  the  requested  information.  The 
application  of  this  provision  could 
provide  the  subject  of  an  investigation 
with  substantial  information  about  the 
nature  of  that  investigation. 

(vii)  5  U.S.C.  552a(e)(4MG)  and  (H) 
require  an  agency  to  publish  a  Federal 
Relator  notice  concerning  its 
procedures  for  notifying  an  individual  at 
his  request  if  the  system  of  records 
contains  a  record  pertaining  to  him  or 
her,  how  he  or  she  can  gain  access  to 
such  a  record,  and  how  he  or  she  can 
contest  its  contents.  Since  the  RRB  is 
claiming  that  the  syston  of  records  is 
exempt  from  subsection  (f)  of  the  Act, 
concerning  agency  rules,  and  subsection 
(d]  of  die  Act,  concerning  access  to 
records,  these  requirements  are 
inapplicable  and  are  exempted  to  the 
extent  that  these  systems  of  records  are 
exempted  from  subsections  (f)  and  (d)  of 
the  Act.  Although  the  RRB  is  claiming 
exemption  from  these  requirements, 
RRB  has  published  such  a  notice 
concerning  its  notification,  access,  and 
contest  procedures  because,  under 
certain  circumstances,  RRB  might  decide 
it  is  appropriate  for  an  individual  to 
have  access  to  all  or  a  portion  of  his  or 
her  records  in  this  system  of  records. 

(viii)  5  U.S.C.  552a(e)(4KI)  requires  an 
agency  to  publish  in  the  Federal  Register 
notice  concerning  the  categories  of 
sources  of  records  in  the  system  of 
records.  Exemption  from  this  provision 
is  necessary  to  protect  the 
confidentiality  of  the  sources  of 
information,  to  protect  die  privacy  of 
confidential  sources  and  witnesses,  and 
to  avoid  the  disclosure  of  investigative 
techniques  and  procedures.  Although 
RRB  is  claiming  exemption  from  this 
requirement  RRB  has  published  sudi  a 
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notice  in  broad  generic  tenna  in  the 
belief  that  this  is  all  subsection  (eX4)(I) 
of  the  Act  requires. 

(ix)  5  U.S.C.  552a(e)(5)  requires  an 
agency  to  maintain  its  records  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably 
necessary  to  assiue  fairness  to  the 
individual  in  making  any  determination 
about  the  individual.  Since  the  Act 
defines  "maintain"  to  include  the 
collection  of  information,  complying 
with  this  provision  would  prevent  the 
collection  of  any  data  not  shown  to  be 
accurate,  relevant,  timely,  and  complete 
at  the  moment  it  is  collected.  In 
collecting  information  for  criminal  law 
enforcement  purposes,  it  is  not  possible 
to  determine  in  advance  what 
information  is  accurate,  relevant,  timely, 
and  complete.  Facts  are  first  gathered 
and  then  placed  into  a  logical  order  to 
prove  or  disprove  objectively  the  | 
criminal  behavior  of  an  individual. 
Material  which  may  seem  uivelated, 
irrelevant,  or  incomplete  when  collected 
may  take  on  added  meaning  or 
significance  as  the  investigation    i 
progresses.  The  restrictions  of  this 
provision  could  interfere  with  the  | 
preparation  of  a  complete  investigative 
report,  thereby  impeding  effective  law 
enforcement. 

(x)  5  U.S.C.  S52a(e)(8)  requires  an 
agency  to  make  reasonable  efforts  to 
serve  notice  on  an  individual  when  any 
record  on  such  individual  is  made 
available  to  any  person  under 
compulsory  legal  process  when  such 
process  becomes  a  matter  of  public 
record.  Complying  with  this  provision 
could  prematurely  reveal  an  ongoing 
criminal  investigation  to  the  subject  of 
the  investigation. 

(xi)  5  U.S.C.  552a(f)(l)  requires  an 
agency  to  promulgate  rules  which  shall 
establish  procedures  whereby  an 
individual  can  be  notified  in  response  to 
his  or  her  request  if  any  system  of 
records  named  by  the  individual 
contains  a  record  pertaining  to  him  or 
her.  The  application  of  this  provision 
could  impede  or  compromise  an    j 
investigation  or  prosecution  if  the' 
subject  of  an  investigation  was  able  to 
use  such  rules  to  learn  of  the  existence 
of  an  investigation  before  it  could  be 
completed.  In  addition,  mere  notice  of 
the  fact  of  an  investigation  could  inform 
the  subject  or  others  that  their  activities 
are  under  or  may  become  the  subject  of 
an  investigation  and  could  enable  the 
subjects  to  avoid  detection  or 
apprehension,  to  influence  witnesses 
improperly,  to  destroy  evidence,  or  to 
fabricate  testimony.  Since  the  RRB  is 
claiming  that  these  systems  of  records 
are  exempt  from  subsection  (d)  of  the 


Act,  concerning  access  to  records,  the 
requirements  of  subsections  (f)  (2) 
through  (5)  of  the  Act,  concerning 
agency  rules  for  obtaining  access  to 
such  records,  are  inapplicable  and  are 
exempted  to  the  extent  that  this  system 
of  records  is  exempted  from  subsection 
(d)  of  the  Act.  Although  RRB  is  claiming 
exemption  from  the  requirements  of 
subsection  (f)  of  the  Act,  RRB  has 
promulgated  rules  which  establish 
Agency  procedures  because,  under 
certain  circumstances,  it  might  be 
appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his  or  her 
records  in  this  system  of  records.  These 
procedures  are  described  elsewhere  in 
this  Part. 

(xii)  5  U.S.C.  552a(g]  provides  for  civil 
remedies  if  an  agency  fails  to  comply 
with  the  requirements  concerning  access 
to  records  under  subsections  (d)  (1)  and 
(3)  of  the  Act;  maintenance  of  records 
under  subsection  (e)(5]  of  the  Act;  and 
any  rule  promulgated  thereunder,  in 
such  a  way  as  to  have  an  adverse  effect 
on  an  individual.  Since  the  RRB  is 
claiming  that  this  system  of  records  is 
exempt  from  subsections  (c)  (3]  and  (4), 
(d),  (e)(1),  (2),  (3).  (4)(G),  (H),  and  (I).  (5). 
and  (8),  and  (f)  of  the  Act,  the  provisions 
of  subsection  (g)  of  the  Act  are 
inapplicable  and  are  exempted  to  the 
extent  that  this  system  of  records  is 
exempted  from  those  subsections  of  the 
Act. 
•        •        *        •        • 

By  the  authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  to  tfie  Board. 

Dated:  November  4, 1987. 
(FR  Doc.  87-26238  Filed  11-12-87;  8:45  am] 
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action:  Notice  of  proposed  rulemaking. 

summary:  OSMRE  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  hearing  on  the 
substantive  adequacy  of  program 
amendments  submitted  by  the  State  of 
Utah  to  modify  the  Utah  Permanent 
Regulatory  Program  (hereinafter  referred 
to  as  the  Utah  program)  under  the 


Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendments 
pertain  to  alluvial  valley  floors. 

This  notice  sets  forth  the  times  and 
locations  that  the  Utah  program  and  the 
proposed  amendments  are  available  for 
public  inspection,  the  conunent  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  program  elements,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearings. 

DATES:  Written  conunents  not  received 
on  or  before  4:00  p.m.,  December  14, 
1987,  will  not  necessarily  be  considered. 

If  requested,  a  public  hearing  on  the 
proposed  modifications  will  be  held  on 
December  8, 1987,  beginning  at  10:00 
a.m.,  at  the  location  show  under 
"ADDRESSES." 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  to:  Mr. 
Robert  R  Hagen,  Field  Office  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  625  Silver  Avenue,  SW., 
Suite  310,  Albuquerque,  NM  87102. 

If  a  public  hearing  is  requested,  it  will 
be  held  at  355  West  North  Temple,  3 
Triad  Center.  Suite  350,  Salt  Lake  City, 
UT  84180-1203. 

Copies  of  the  Utah  program,  the 
proposed  amendments  to  the  program,  a 
listing  of  any  scheduled  public  meetings, 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  review  at  the  OSMRE  offices  and  the 
office  of  the  State  Regulatory  Authority 
listed  below,  Monday  through  Friday, 
8:00  a.m.  to  4:00  p.m.,  excluding 
holidays.  Each  requester  may  receive, 
firee  of  charge,  one  copy  of  the  proposed 
amendments  by  contacting  the  OSMRE 
Albuquerque  Field  Office  listed  under 
"ADDRESSES."  The  aforementioned 
documents  are  available  for  review  at 
the  following  locations: 

Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  625  Silver  Avenue,  SW., 
Suite  310.  Albuquerque,  NM  87102, 
Telephone:  (505)  766-1486; 

Office  of  Surface  Mining  Reclamation 
and  Eiiforcement.  Room  5131.  IIOO  L 
Street,  NW.,  Washington.  DC  20240. 
Telephone:  (202)  343-5492. 

Utah  Division  of  Oil,  Gas  and  Mining, 
355  West  North  Temple,  3  Triad  Center, 
Suite  350.  Salt  Lake  City,  UT  84180-1203, 
Telephone:  (801)  538-5340. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  H.  Hagen,  Field  Office 
Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Albuquerque  Field  Office,  625  Silver 
Avenue,  SW.,  Suite  310.  Albuquerque. 
NM  87102,  Telephone:  (505)  766-1488. 
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The  Secretary  of  the  Interior  approved 
the  Utah  program  under  SMCRA  for  the 
regulation  of  surface  coal  mining 
operations  on  fanuary  21. 1981. 
Information  pertinent  to  the  general 
background  and  revisions  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Utah 
program,  can  be  found  in  the  January  21, 
1981.  Federal  Begis«er  (46  FR  S899-S91S]. 
Subsequent  actions  concerning  the 
conditions  of  approval  and  pro^«m 
amendments  are  identified  at  30  CFR 
944.ia  944.12. 944.15.  and  944.16. 

II.  Submission  of  Amendments 
On  September  29, 1987,  UUh 

submitted  proposed  amendments  to  the 
Utah  pro-am  for  OSMRE's  review  and 
approval  The  proposed  amendments  at 
SMC/UMC  785.19(e)(2)  would  delete  the 
last  sentence  of  subsection  (e)(2)  which 
states  "llie  effiect  of  the  proposed 
operations  on  fanning  will  be  concluded 
to  be  significant  if  they  would  remove 
from  production,  over  the  Hfe  of  the 
mine,  a  proportion  of  the  farm's 
production  that  would  decrease  the 
expected  annual  income  from 
agricultural  activities  normally 
conducted  at  the  farm." 

The  full  text  of  the  proposed  program 
amendments  submitted  by  Utah  are 
available  for  public  inspection  at  the 
locations  listed  under  "ADDRESSES,"  or 
a  copy  of  the  proposed  amendments  can 
be  obtained  as  described  under  the 
same  section. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17,  OSMRE  is  seeking 
comment  on  whether  the  proposed 
amendments  satisfy  the  requirements  of 
30  CFR  732.15  for  the  approval  of  State 
program  amendments.  If  OSMRE  finds 
the  amendments  in  accordance  with 
SMCRA  and  no  less  effective  than  the 
Federal  regulations,  they  will  be 
approved  and  become  part  of  the  Utah 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recoounendations. . 
Comments  received  after  the  time 
indicated  under  ^'DATES"  or  at 
locations  other  than  the  OSMRE 
Albuquerque.  New  Mexico  Field  Office 
will  not  necessarily  be  considered  and 


included  in  the  Administrative  Record 
for  this  propoeed  rulemaking. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "For  FURTHER 
INFORMATION  CONTACT'  by  the 
close  of  business  December  4, 1987.  If  no 
one  requests  to  comment,  a  public 
hearing  wtU  not  be  held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  and  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  appropriate 
questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  conunent  and  wish  to 
do  so  will  be  heard  following  those 
persons  scheduled.  The  hearing  will  end 
after  all  persons  who  wish  to  comment 
have  been  heard. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  OSMRE  office  listed  in 
"ADDRESSES"  by  contacting  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT." 

All  such  meetings  are  open  to  public 
and.  if  possible,  notices  of  meetings  will 
be  posted  in  advance  in  the 
Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 

IV.  Procedural  Matters 

1.  Compliance  with  National 
Environmental  Policy  Act-  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28. 1981,  the  Office  of  Management  and 
Budget  (0MB)  granted  OSMRE  an 
exemption  from  sections  3, 4.  7.  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analjrtis  and  regulatory  review 
by  OMB. 


The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5    . 
U.S.C.  601  etteq.\.  This  rule  would  not 
impose  any  new  requirements:  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  944 

Coal  mining,  Inteigovemmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  October  28. 1987. 
Raymond  L.LBwria. 

AssiUant  Director,  Western  Field  Operations. 

\¥K  Doc.  87-28244  Filed  11-12-87;  8:45  am| 
BtLUNG  COOE  431»-(»« 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

(CGD7-87-58] 

DrawtKtdge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  Florida 

agency:  Coast  Guard.  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the  National 
Aeronautics  and  Space  Administration, 
the  Coast  Guard  is  considering  a  change 
to  the  regulations  governing  the  Addison 
Point  (SR  405)  drawbridge  at  Kennedy 
Space  Center.  Florida  by  permitting  the 
draw  to  remain  closed  during  certain 
periods.  This  proposal  is  being  made 
because  periods  of  peak  vehicular  traffic 
have  changed.  This  action  should 
accommodate  the  needs  of  vehiciildr 
traffic  and  should  still  provide  for  the 
reasonable  needs  of  navigation. 
DATE:  Conunents  must  be  received  on  or 
before  December  28. 1987. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan),  Seventh 
Coast  Guard  District,  51  SW.  Ist 
Avenue.  Miami,  Florida  33130-1608.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  on 
the  4th  Floor  of  the  Brickell  Plaza 
Federal  Building,  909  SE  1st  Ave.  Miami. 
Florida.  Normal  office  hours  are 
between  7:30  a.m.  and  4  p.m.,  Monday 
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through  Friday,  except  holidays. 
Comments  also  may  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMAHON  CONTACT: 

Mr.  Walt  Paskowsky  (305)  536-4103^ 

SUPPIEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Seventh  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Walt  Paskowsky,  Bridge  Administration 
Specialist,  project  officer,  and 
Lieutenant  Commander  S.T.  Fuger,  Jr., 
project  attorney. 


Discussion  of  Proposed  Regulations 

The  Addison  Point  draw  presently 
opens  on  signal,  except  that  from  6:45 
a.m.  to  8  a.m.  and  4:15  p.m.  to  5:45  p.m. 
Monday  through  Friday,  the  draw  need 
not  open.  Traffic  counts  clearly  show 
that  these  closed  periods  do  not  cover 
the  peak  periods  of  vehicular  traffic. 
NASA  wants  the  closed  period  started 
15  minutes  earlier  each  morning  and 
shifted  45  minutes  earlier  each  evening 
to  accommodate  existing  vehicular 
traffic  movements.  This  should  cause 
minimal  additional  delay  to  navigation. 
Public  vessels  of  the  United  States,  tugs 
with  tows,  and  vessels  in  a  situation 
where  a  delay  would  endanger  life  or 
property  would  continue  to  be  passed  at 
any  time. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  underj 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  the 
regulations  exempt  tugs  with  tows. 
Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-1  (g). 

2.  Section  117.261(1)  is  revised  to  read 
as  follows: 

§  1 17.261    Atlantic  Intracoastal  Waterway 
from  St  Marys  River  to  Key  Largo. 

•        «        •        •        * 

(1)  John  F.  Kennedy  Space  Center  (SR 
405)  bridge  mile  885.0  at  Addison  Point. 
The  draw  shall  open  on  signal;  except 
that  from  6:30  a.m.  to  8  a.m.  and  3:30 
p.m.  to  5  p.m.  Monday  through  Friday, 
except  federal  holidays,  the  draw  need 

not  open. 

***** 

Dated:  October  29, 1987. 
H.B.  Thorsen, 

RADM.  U.S.  Coast  Guard.  Commandtir, 

Seventh  Coast  Guard  District. 

(FR  Doc.  87-26284  Filed  11-12-87;  8:45  am) 
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33  CFR  Part  117 
[CGD7-47-45] 

Drawbridge  Operation  Regulations; 
Savannah  River,  Georgia 

agency:  Coast  Guard,  DOT. 
action:  Proposed  rule. 

SUMMARY:  At  the  request  of  the  Georgia 
Department  of  Transportation,  the  Coast 
Guard  is  considering  a  change  to  the 
regulations  governing  the  iioulihan 
Bridge  (U.S.  17)  at  Savannah  Georgia,  by 
requiring  that  advance  notice  of  opening 
be  given.  This  proposal  is  being  made 
because  of  a  very  low  volume  of 
requests  for  opening  of  the  draw.  This 
action  should  relieve  the  bridge  owner 
of  an  excess  cost  burden  of  having  a 
person  constantly  available  to  open  the 
draw  and  should  still  provide  for  the 
reasonable  needs  of  navigation. 
date:  Comments  must  be  received  on  or 
before  December  28. 1987. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Seventh 


Coast  Guard  District.  51  SW.  1st 
Avenue,  Miami,  Florida  33130-1608.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  on 
the  fourth  floor  of  the  Brickell  Plaza 
Federal  Building  (909  SE  1st  Avenue).      , 
Miami.  Florida.  Normal  office  hours  are 
between  7:30  a.m.  and  4  p.m..  Monday 
through  Friday,  except  holidays. 
Comments  also  may  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Walt  Paskowsky  (305)  536-4103. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Seventh  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Walt  Paskowsky,  Bridge  Administration 
Specialist,  project  officer,  and 
Lieutenant  Commander  S.T.  Fuger.  Jr.. 
project  attorney. 

Discussion  of  proposed  Regulations 

The  bridge  presently  opens  on  signal 
from  6  a.m.  to  11  a.m.  and  12  noon  to  3 
p.m.  At  all  other  times  the  draw  opens 
on  signal  if  at  least  3  hours  notice  is 
given.  The  draw  was  opened  33  times  in 
1986.  This  is  not  considered  frequent 
enough  to  warrant  constant 
bridgetender  service. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary.    .. 
We  conclude  this  because  the  bridge 
openings  are  infrequent.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
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on  a  substantial  number  of  small 
entities. 

Ust  of  Subjects  in  33  CFR  Part  117 - 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continued  to  read  as  follows: 

Authority:  33  U.S.C.  499;  CFR  1.46;  33  CFR 
1.05-l{g). 

2.  Section  117.371(a)  is  revised  to  read 
as  follows: 

9  1 1 7.37 1    Savannah  River. 

(a)  The  draw  of  the  Houlihan  bridge 
(U.S.  17)  mile  21.6  at  Savannah  shall 
open  on  signal  if  at  least  three  hours 
advance  notice  is  given  to  the  Georgia 
Department  of  Transportation  Area 
Engineer  in  Savannah. 
***** 

Dated:  Noveml>er  2, 1967. 
M.|.  O'Brien, 

Captain.  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District  AcUng. 
|FR  Doc.  87-26283  Filed  ll-l»-87;  8:45  am) 

MIUNQ  COOe  4910-14-M 


VETERANS  ADMINISTRATION 
38  CFR  Part  1 

Exemptions  from  Public  Access  to 
Agency  Records 

AGENCY:  Veterans  Administration. 
ACTION:  Proposed  regulation. 


SUMMARY:  The  Veterans  Administration 
(VA)  proposes  to  update  its  regulations 
so  that  they  conform  to  the  statutory 
language  changes  made  by  the  Freedom 
of  Information  Reform  Act  of  1986  (Pub. 
L.  99-570).  and  incorporate  the  statutory 
language  of  5  U.S.C.  552(c)(1)  and  (c)  (2) 
which  were  added  by  that  Act.  The 
effect  of  this  regulation  is  simply  to 
make  38  CFR  1.554  consistent  with  the 
statutory  language. 

DATES:  Comments  must  be  received  on 
or  before  December  17, 1987.  Comments 
will  be  available  for  public  inspection 
until  January  4. 1988.  It  is  proposed  to 
make  these  changes  retroactively 
effective  on  the  effective  date  of  the 
statutory  changes  which  they 
implement.  October  27. 1986,  as 
prescribed  by  section  1804(a)  of  Pub.  L. 
99-570. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
proposed  regulatory  amendment  to: 
Administrator  of  Veterans  Affairs 
(271  A),  Veterans  Administration.  810 
Vermont  Avenue,  NW..  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit, 
Room  132.  of  the  above  address, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays)  until  January  4. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  R.  Howell,  Management 
Analyst,  Paperwork  Management  and 
Regulations  Service  (733).  Office  of 
Information  Management  and  Statistics. 
(202)  233-3648. 
SUPPLEMENTARY  INFORMATION:  The 

Freedom  of  Information  Act  permits 
records  to  be  withheld  under  any  of  nine 
exemptions.  One  of  these  exemptions 
allows  withholding  of  records  compiled 
for  law  enforcement  purposes.  38  CFR 
1.554(a)(7)  implements  the  law 
enforcement  exemption  within  the  VA. 
The  Freedom  of  Information  Reform  Act 
of  1986  revised  the  language  of  the  law 
enforcement  exemption.  For  example, 
exemption  (b)(7)  of  the  FOIA  statute 
originally  read  "investigatory  records 
compiled  for  law  enforcement 
purposes."  The  revised  statutory 
wording  deletes  the  qualifying  word 
"investigatory"  and  adds  "or 
information,"  Since  VA's  regulation  uses 
the  same  wording  as  the  statute,  it  is 
necessary  to  amend  the  regulation  to 
conform  to  the  revised  wording  of  the 
statute. 

In  addition,  a  new  paragraph  is  being 
added  to  38  CFR  1.554  to  also 
incorporate  verbatim  the  statutory 
language  of  5  U.S.C.  552(c)(1)  and  (c)(2). 
This  new  statutory  language  authorizes 
agencies  to  treat  certain  law 
enforcement  records  and  information  as 
not  subject  to  the  Freedom  of 
Information  Act  in  certain  limited 
circumstances. 

The  Administrator  hereby  certifies 
that  this  proposed  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  5  U.S.C.  601-612. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  fiexibility 
analysis  requirements  of  Sections  603 
and  604.  The  reason  for  this  certification 
is  that  this  change  simply  repeats,  and 
makes  VA  regulations  consistent  with, 
the  language  of  Pub.  L.  99-570:  it 
imposes  no  new  administrative  or 
paperwork  burdens.  It  will  have  no 


significant  direct  impact  on  small 
entities  (i.e..  small  businesses,  small 
private  and  non-profit  organizations, 
and  small  governmental  jurisdintions). 

The  VA  has  determined  that  this 
proposed  regulatory  amendment  is  non- 
major  in  accordance  with  Executive 
Order  12291,  entitled  Federal  Regulation. 
This  amendment  will  not  have  a  SKK) 
million  annual  impact  on  the  economy; 
nor  will  it  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  38  CFR  Part  1 

Administrative  practice  and 
procedure.  Claims,  Employment. 
Government  employees.  Freedom  of 
Information  Act,  Privacy,  Government 
property. 

Approved:  October  30. 1987. 
Thomas  K.  Tuinage, 

Administrator. 

PART  1— [AMENDED] 

In  38  CFR  Part  1.  General.  §  1.554  is 
proposed  to  be  amended  by  revising 
paragraph  (a)(7).  adding  paragraph  (c). 
and  adding  citations  at  the  end  of 
paragraphs  {a)(7)  and  (c)  to  read  as 
follows: 

§  1.554    Exemptions  from  public  access  to 
agency  records. 

(a)  *  *  • 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local  or  foreign 
agency  or  authority  or  any  private 
institution  which  furnished  information 
on  a  confidential  basis,  and,  in  the  case 
of  a  record  or  information  compiled  by  a 
criminal  law  enforcement  authority  in 
the  course  of  a  criminal  investigation,  or 
by  an  agency  conducting  a  lawful 
national  security  intelligence 
investigation,  information  furnished  by  a 
confidential  source; 

(v)  Wovild  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
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disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law,  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

(Authority:  5  U.Sil  552(bM7)) 

***** 

(c)(1)  Whenever  a  request  is  made 
which  involves  access  to  records 
described  in  paragraph  (a)(7)(i)  of  this 
section  and — 

(i)  The  investigation  or  proceeding 
involves  a  possible  violation  of  criminal 
law,  and 

(ii)  There  is  reason  to  believe  thai — 

(A)  The  subject  of  the  investigation  or 
proceeding  is  not  aware  of  its  pendency, 
and 

(B)  Disclosure  of  the  existence  of  the 
records  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings, 
the  Agency  may.  during  only  such  time 
as  that  circumstance  continues,  treat  the 
records  as  not  subject  to  the 
requirements  of  this  section. 

(2)  Whenever  informant  records 
maintained  by  a  criminal  law 
enforcement  agency  under  an 
informant's  name  or  personal  identifier 
are  requested  by  a  third  party  according 
to  the  informant's  name  or  personal 
identifier,  the  Agency  may  treat  the 
records  as  not  subject  to  the  | 

requirements  of  this  section  unless  rtie 
informant's  status  as  an  informant  has 
been  officially  confirmed.  i 

(Authority:  5  U.S.C.  552(c)(1)  and  (c)(2)) 

[FR  Doc.  87-20278  Filed  11-12-87:  8:45  ^ra) 
MLUMS  COK  nao.«i-ii  I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

(MM  Docket  No.  87-486,  RM-5S38) 

RaiUo  Broadcasting  Service^ 
Tallahassee  and  Quincy,  FL 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Dalcom  Broadcasting,  Inc^ 
licensee  of  Station  WTHZ(FM), 
Tallahassee.  Florida,  which  seeks  to 
substitute  Channel  276C2  for  Channel 
276A,  and  to  modify  its  Class  A  license 
to  specify  the  Class  C2  channel.  To 
accommodate  the  Tallahassee  upgrade, 
Channel  298A  is  proposed  as  a 
substitute  for  unused  Channel  274A  at 


Quincy,  Florida  (allotted  in  Dod^et  84- 
231).  This  can  be  accomplished  in 
accordance  with  the  provisions  of  the 
Memorandum  Opinion  and  Order  in 
Docket  84-231,  51  FR  36401.  published 
October  10. 1986. 

DATES:  Comments  must  be  filed  on  or 
before  December  31. 1987.  and  reply 
commwats  on  or  before  January  15, 1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  James  M.  Weitzman,  Kaye, 
Schoier,  Fierman.  Hays  and  Handler. 
1575  Eye  Street  NW..  Washington,  DC 
20005  (Attorney  for  petitioner) 

FOR  FURTHER  MRMMATION  CONTACT: 
Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-653a 

SUPPIXMENTARV  INFORMATION:  This  IS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-486,  adopted  October  16, 1987,  and 
released  November  6, 1987.  The  fuU  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  CcMnmission's 
copy  contractors. 

Internationa)  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140.  Washingtoa  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 
Federal  Communications  Commissioa 
Mark  N.  Lipp. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Medio  Bureau. 
|FR  Doc.  87-28211  Filed  11-12-87;  8:45  am) 

BILLING  CODE  0712-41-M 


47  CFR  Part  73 

[MM  Docket  No.  •7-4t7,  RM-5965) 

Radio  Broadcasting  Servicer,  Lihue,  HI 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


r  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  John  Hutton  Corporation, 
licensee  of  Station  KQNG-FM,  Lihue, 
Hawaii,  which  proposes  to  substitute 
Channel  228C1  for  Channel  228A  at 
Lihue,  and  to  modify  its  Cia»s  A  license 
to  specify  the  new  channel. 
DATES:  Comments  must  be  filed  on  or 
before  December  31, 1987,  and  reply 
comments  on  or  before  January  15, 1968. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Leonard  S.  Joyce,  Esq.,  Blair. 
Joyce  and  Silva,  1825  K  Street  NW.. 
Washington.  DC  20006  (Attorney  for 
petitioner). 
FOR  FURTHER  INFORMATION  CONTACT 

Montrose  H.  Tyree.  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPt.EMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket 
No.87-487,  adopted  October  16, 1987. 
and  released  November  6, 1987.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comjpaents,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Federal  Communication  Comoiisatsii. 
MakN.U|ip. 

Chief,  AllocatioHt  Branch,  Policy  ondRuhs 
Division,  Matt  li4ediaBureaa. 
(FR  Doc.  87-2BZ(»  Piled  11-12-87;  8:4S  am) 
BtLLMQ  oooe  trnu«iHf 


47CFRI>art73 

(MM  Docket  No.  87-494.  RN-S8601 

Radio  Broadcasting  Servtcas; 

BarbourvMe,  KY  and  Hg  Stone  QapL 
VA 

agency:  Federal  Commonicatione 

Commission. 

action:  Proposed  mle. 

summary:  This  document  requests 
comments  on  a  petition  by  Valley 
Broadcasting  Inc..  licensee  of  Station 
WLSD-FM.  Channel  228A.  Big  Stone 
Cap.  Virginia,  proposing  the  substitution 
of  Channel  228C2  for  Channel  22&A  at 
Big  Stone  Gap  and  the  modification  of 
its  license  to  specify  operation  on  the 
higher  class  co-channel.  In  addition  the 
proposal  requires  the  aubstitulion  of 
Channel  241A  lor  Channel  228A  at 
Barbourville.  Kentucky  in  order  to 
accompUsh  the  Big  Stone  Gep 
substitution.  A  Hrat  wide  coverage  area 
FM  station  could  be  provided  to  Big 
Stone  Gap.  Also  a  site  restriction  of  8.2 
kilometers  [5.1  milesj  west  of  the  Big 
Stone  Gap  is  required. 
DATES:  Comments  must  be  filed  on  or 
before  December  31, 1987,  and  reply 
comments  on  or  before  January  15. 1988. 
ADDRESS:  Federal  CoBOBunicationa 
CommissicMi,  Washingttm.  DC  20554.  In 
additi(Hi  to  filing  conunents  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  fcdlows:  Joseph  E.  Donne 
III.  Esquire.  May  li  Dunne.  Chartered. 
1156 15th  Street  NW..  Suite  515. 
Washington.  DC  20006-1704  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  RawKngs.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-494,  adopted  October  19. 1987,  and 
released  November  a  1987.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purdiased  irom  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  14a 
Washmgton.  DC  20037. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  ontil  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  aHotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Sub)ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  ConuDnnications  ConunissioR 

MarkN.U|>p. 

Chief,  A/locoHons  Bronch.Mosa  Media 
Bureau. 

|FR  Doc  fa-zeam  Filed  11-12-87;  8:45  am) 
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47  CFR  Part  73 

MM  Docket  No.  86-103.  RM-4084.  RM-54561 

Radio  Broadcasting  Sendees;  Troy,  LA 
and  BoDvHng  Green,  SprfngfMd,  and 
Columbia,  MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  orders  the 
licensees  of  Stations  KJFM.  Louisiana. 
KPCR-FM.  Bowling  Green,  and 
KTXR(FM).  Springfield.  Missouri  to 
show  cause  why  their  licenses  should 
not  be  modified  to  specify  operations  on 
Channels  271A,  231A.  and  287C 
respectively. 

DATES:  Interested  parties  may  file 
comments  on  or  before  December  31, 
1987  and  reply  comments  on  or  before 
January  15, 1988. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
parties  or  their  counsel  or  consultant,  as 
follows:  Richard  J.  Hayes,  Jr..  1359  Black 
Meadow  Road,  Greenwood  Plantation, 
Spotsylvania,  Virginia  22553  (counsel  for 
petitioner):  Michael  H.  Rosenbloom. 
Wilner  &  Scheiner,  Suite  300. 1200  New 
Hampshire  Avenue  NW.,  Washington, 
DC  20036  (counsel  for  Cohirabia  FM, 
Inc.):  Forbes  W.  Blair,  Blair,  Joyce  & 
Silva,  1825  K  Sfreet  NW.,  Washington, 
DC  20006  (counsel  for  Foxfire 
Communications,  Inc.):  Kathy  J.  Bible, 
Leibowitz  &  Spencer,  3050  Biscayne 
Boulevard,  Miami,  Florida  33137 


(counsel  for  Pike  County  Broadcasting 
Co.,  Inc.);  John  R.  Wilner.  Bryan.  Cave. 
McPheeters  h  McRoberts,  1015  Fifteenth 
Street  NW.,  Suite  1000,  Washington.  DC 
20005  (counsel  for  Stereo  Broadcasting, 
Inc.):  Russell  C  Bakh,  Fly.  Shuebruk. 
Gaguine.  Boros  and  Braua  1211 
Connecticut  Avenue  NW.,  Washiitgton. 
DC  20036-2768  (counsel  for 
Contemporary  Broadcasting.  Inc.):  and 
Rainer  IC.  iCraus.  iCoteen  &  Naftalin,  1150 
Connecticut  Avenue  NW..  Washi^ton. 
DC  20036  (coansd  for  EZ 
Communications,  Inc.). 
FOR  FURTHER  MFORMATWN  CONTACT: 
Joel  Rosenberg.  Mass  Metlia  Bureau. 
(202)634-6530. 

SUPPLEMENTARY  MFORMATMMC  This  is  a 

summary  of  the  Commission's  Orders  to 
Show  Cause,  MM  Docket  No.  86-103, 
adopted  October  2a  1987,  and  released 
November  6^  1987.  The  full  text  of  this 
Comnission  decision  is  available  for 
inspection  and  copying  during  norma) 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  abo  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800. 2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contacL 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjecto  in  47  CFR  Pert  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Bradley  P.  Holmes. 

Chief,  Policy  and  Rules  Division,  Moss  Medio 

Bureau. 

[FR  Doc.  87-26212  Filed  11-12-87;  8;45  am) 
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47  CFR  Part  73 

( MM  DockH  No.  87-4SS.  RM-5991 1 

Radio  Broadcasting  Servicas; 
Brownwood,  TX 

AGENCY:  Federal  Communications 
Commission. 
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ACnOft:  Proposed  rule. 


summary:  This  document  requests 
comments  on  a  petition  by  Group  R 
Broadcasting.  Inc.,  licensee  of  Station 
KPSM(FM).  Channel  257A  at 
Brownwood,  Texas,  proposing  the 
substitution  of  Channel  257C2  for 
Channel  257A  and  modiHcation  of  its 
license  to  specify  operation  on  the 
higher  class  co-channel.  A  site 
restriction  of  11.5  kilometers  (7.1  miles] 
northwest  of  the  city  is  required. 
Concurrence  must  also  be  obtained  &om 
the  Mexican  government. 
DATES:  Comments  must  be  Rled  on  or 
before  December  31, 1987,  and  reply 
comments  on  or  before  January  15, 1988. 
AOORESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Alfred  C.  Cordon, 
Jr.,  Esquire,  Cordon  &  Kelly.  1920  N 
Street,  NW.,  Second.  Floor.  Washington, 
DC  20036  (Counsel  to  petitioner);  and 
John  C  Renshaw.  President  Group  R 
Broadcasting.  Inc.,  114  Center  Avenue. 
Suite  502.  P.O.  Box  602,  Brownwood. 
.Texas  76801  (Petitioner). 
FOR  niRTMCR  INFORMATION  CONTACT: 
Patricia  Rawlings.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-485.  adopted  October  19. 1987.  and 
released  November  6. 1987.  The  Ml  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during    i 
normal  business  hours  in  the  FCC.  ' 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street.  NW.,  Suite  140,         , 
Washington.  DC  20037.  | 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 


Federal  Communications  Commission 

Mark  N.  Upp. 

Chief.  A  locations  Branch.  Mass  Media 

Bureau. 

(FR  Doc  87-26209  Filed  11-12-87;  8:45  am] 

BNJJNO  CODE  (712-01-11 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  8S-18;  Notice  02] 

Federal  Motor  Vehicle  Safety 
Standards;  Reflecting  Surfaces 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  Standard  No.  107.  Reflecting 
Surfaces,  currently  requires  that  the 
"specular  gloss"  of  the  surface  of  the 
materials  used  for  the  "bright  metal 
components"  on  windshield  wiper  arms 
and  blades,  inside  windshield 
mouldings,  horn  ring  and  hub  of  steering 
wheel  assemblies,  and  the  inside  rear 
view  mirror  frames  and  mounting 
brackets  may  not  exceed  specified 
levels.  Specular  gloss  refers  to  the 
amount  of  light  reflected  by  a  specimen 
of  the  tested  material.  This  notice 
proposes  to  amend  the  standard  to  make 
both  non-metallic  and  metallic 
components  of  the  listed  surfaces 
subject  to  the  specular  gloss  limitations. 
This  action  is  proposed  to  ensure  that 
drivers  will  not  be  subjected  to 
hazardous  glare  from  the  listed  surfaces. 
dates:  Comment  closing  date: 
December  28. 1987.  Proposed  effective 
date:  180  days  after  publication  of  the 
final  rule  in  the  Federal  Register. 
address:  Comments  should  refer  to 
Docket  No.  85-18;  Notice  2  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
Room  5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Docket  hours  are 
8  a.m.  to  4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Kevin  Cavey,  Crash  Avoidance 
Division,  National  Highway  Tragic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Telephone  (202)  366-5271. 
SUPPlEMENTARY  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standard  No.  107, 
Reflecting  Surfaces,  specifies  reflecting 
surface  requirements  for  certain  bright 
metal  vehicle  components  in  the  driver's 
Held  of  view.  The  purpose  of  the 
standard  is  to  reduce  the  likelihood  that 
unacceptable  glare  from  reflecting 


surfaces  in  the  driver's  field  of  view  will 
hinder  the  safe  and  normal  operation  of 
the  motor  vehicle.  Under  paragraph  S4, 
the  specular  gloss  of  the  surface  of  the 
materials  used  in  those  components 
must  not  exceed  a  specified  value. 
("Specular  gloss"  refers  to  the  amount  of 
light  reflected  from  a  test  specimen.) 
The  standard  applies  to  passenger  cars, 
multipurpose  passenger  vehicles,  trucks 
and  buses,  but  does  not  apply  to  items 
of  motor  vehicle  equipment.  The 
components  in  the  vehicle  subject  to  the 
standard  are  the  following:  Windshield 
wiper  arms  and  blades;  inside 
windshield  mouldings;  horn  ring  and 
hub  of  steering  wheel  assembly:  and 
inside  rearview  mirror  frame  and 
mounting  bracket. 

This  action  commenced  when  the 
agency  received  a  petition  for 
rulemaking  to  amend  Standard  No.  107 
ht>m  Ms.  Patricia  Hill  of  Howell. 
Michigan.  Ms.  Hill  requested  two 
changes  to  the  standard.  The  first 
request  sought  to  expand  the  scope  of 
the  standard  by  applying  the  stated 
requirements  to  components  made  from, 
or  covered  by  materials  other  than 
"bright  metal"  materials.  Second,  the 
petitioner  requested  that  NHTSA  not 
limit  the  standard  to  the  four  vehicle 
components  listed  in  paragraph  S4.  Ms. 
Hill  asked  that  the  agency  amend  the 
standard  and  apply  the  specular  gloss 
requirements  to  all  high  gloss 
components  in  the  driver's  field  of  view! 

The  petitioner  argued  that  Standard 
No.  107  has  not  responded  to  changes  in 
design  and  materials  that  have  occurred 
since  the  date  of  the  standard's  issuance 
in  1968.  Ms.  Hill  asserted  that  many 
highly  reflective  metallic  trim  parts  have 
been  replaced  by  high-gloss  non- 
metallic  components,  and  further  argued 
that  there  are  many  highly  reflective  but 
unregulated  components  within  the 
driver's  field  of  view  that  should  be 
subject  to  Standard  No.  107.  NHTSA 
granted  the  petition  because  the  agency 
believed  Ms.  Hill's  arguments  deserved 
further  consideration.  On  January  7. 
1986,  NHTSA  published  a  Federal 
Register  notice  granting  Ms.  Hill's 
petition  (51  FR  657).  That  notice  also 
requested  comments  on  the  following 
issues  raised  by  the  petition:  (1) 
Whether  a  safety  need  exists  to  retain 
the  performance  criteria  of  Standard  No. 
107;  (2)  whether  the  standard  should  be 
expanded  to  include  additional 
components  in  the  driver's  field  of  view 
other  than  those  currently  listed  in  S4; 
(3)  whether  the  standard  should  be 
expanded  to  include  non-metallic 
components;  (4)  whether  the  ASTM 
Standard  established  in  1962  to  test  the 
specular  gloss  should  be  updated  to  the 


1980  Kvifed  ASTM  Standard;  and,  (5) 
whether  Standard  No.  107  should  be 
revised  to  add  a  certificatfon  and 
markiog  reqoireinent  for  nmmtfacturers 
of  the  listed  components. 

After  reviewing  the  comments  and 
recoaanendatknis  submitted  in  response 
to  the  January  1986  notice.  NHTSA 
proposes  to  revise  Standard  No.  107 
only  to  extciid  specolar  gloss 
requirements  to  non-melallic  materials 
used  in  parts  that  are  currently 
identified  In  die  standard.  NHTSA  is  not 
proposing  to  rescind  die  existing 
standard,  nor  expand  it  to  incfode 
additional  parts  of  the  vehicle,  nor 
require  any  labeling  or  certifica  tion. 
Further,  this  notice  does  not  propose 
any  change  to  the  ASTM  test  procedure. 

Summary  of  Comments 

Vmirtma  comments  were  sulnnitted 
addressing  the  issues  raised  by  the  grant 
notice.  One  comment  was  from  a  testing 
laboratory  and  another  from  an 
individual;  12  of  die  14  comments  were 
from  motor  vehicle  manufacturers: 
Volvo  White.  Chrysler.  Flxible.  Ford. 
General  Motors.  American  Motors. 
Volkswagen.  Honda.  Jaguar.  Blue  Bird. 
Toyota  and  Mazda. 

Safety  Need 

Commenters  were  sharply  divided  in 
their  assessment  of  the  safety  need  to 
retain  or  amend  the  standard.  Some 
commenters  recommended  rescission, 
others  recommended  expansion,  and 
some  commenters  recommended  against 
any  changes. 

Most  of  the  commenters  questioning 
the  need  for  the  standard  were  motor 
vehicle  manufacturers  who  found  that 
their  consmner  and  accident  complaint 
files  contained  virtually  no  reports  of 
accidents  caused  by  glare.  According  to 
General  Motors  (GM),  information  from 
the  National  Accident  Sampling  System 
and  GM's  Motors  Insurance  Cwporatiaa 
files  indicate  that  "glare  from  any 
soTtrce,  including  those  sources  external 
to  the  vehicle,  is  only  very  infrequently 
acknowledged  in  accident  reports." 
Chrysler  Corporation  said  that  the  lack 
of  accident  data  and  consumer 
complaints  "suggests  that  there  is  little  if 
any  need  for  retaining  MVSS 107.  This 
lack  of  data  also  indicates  an  expansion 
of  the  standard  to  include  any 
additional  components  in  the  driver's 
field  of  view  is  totally  unnecessary.** 
Chrysler's  sentiments  were  echoed  by 
several  manufacturers,  including  GM. 
Toyota,  and  Mazda. 

Commenters  in  support  of  retaining 
Standard  107  included  Jaguar,  who  also 
found  no  data  indicating  whether  any 
accidents  have  been  caused  by  j^are 
from  either  metallic  or  non-metallic 


surfaces  in  the  driver's  field  of  view  and 
no  reports  of  glare  problems  from  items 
not  covered  by  Standard  107.  However. 
In  contrast  to  some  other  commenters. 
Jaguar  concluded  that  the  absence  of 
adverse  reports  shows  that  the  standard 
is  satisfying  its  objectives.  Jaguar  stated 
that  it  lias  no  reason  to  object  to  the 
continuance  of  107  as  written. 

Mr.  Raymond  Salehar  commented  that 
there  is  a  glare  problem  that  interferes 
with  driver  vision.  Mr.  Salehar  said  that 
he  has  experienced  discomfort  and 
vision  problems  from  sunlight  reflecting 
off  of  the  instrument  panel  on  to  the 
windshield,  and  recommended  that  the 
standard  should  be  extended  to  control 
other  areas  of  reflectance. 

Some  commenters  who  sui^orted 
retaining  the  standard  suggested  also 
that  107  should  not  be  expanded  to  all 
hi^  gloss  components  in  the  driver*s 
field  of  view.  The  Blue  Bird  Body 
Company  suggested  that  the  standard  be 
maintained  to  provide  general  guidelines 
for  body  and  chassis  manufacturers  and 
component  suppliers.  However,  while 
the  commenter  supported  extending  107 
to  non-metallic  components.  Blue  Bird 
recommended  that  NHTSA  make  a 
listing  of  regulated  components  and  not 
create  a  broadened  standard  which 
would  unnecessarily  apply  specular 
gloss  requirements  to  objects  unlikely  to 
be  striken  by  sunlight.  Ford  Motor 
Company  commented  that  it  believed 
distracting  glare  and  images  should  be 
controlled  to  the  extent  practicable.  It 
believed  that  '"veiling  images" 
(appearances  of  the  mirrored  image  of 
surfaces)  in  the  windshield  between  the 
driver  and  his  or  her  view  should  be 
limited,  but  felt  that  there  should  be  no 
restriction  on  luminous  reflectance  and 
saturation  for  surfaces  which  are  not 
positioned  to  produce  tlie  "veil"  in  the 
windshield.  Similar  to  Blue  Bird.  Ford 
was  opposed  to  an  extension  of  the 
standard  to  all  components  in  the 
driver's  field  of  view,  slating  that  it  was 
aware  of  no  evidence  that  suggests  that 
items  such  as  belt  buckles  cause  any 
discomfort  or  interference  with  the 
driver's  vision. 

Volkswagen  of  America  (VW)  and 
Flxible  Corporation  were  concerned 
about  cost  increases  resulting  from  a 
broadening  of  107  to  all  components  in 
the  driver's  field  of  view.  VW  said  that 
while  it  probably  would  have  no 
problems  complying  with  a  broadened 
standard,  it  was  opposed  to  expanding 
the  standard  to  additional  or 
replacement  components  because  the 
petitioner  had  not  demonstrated  a  safety 
need  for  such  an  amendment.  Flxible,  a 
manufacturer  of  heavy  duty  transit 
buses,  said  that  city  transit  buses  have 
customized  equipment  installed  in  and 


around  the  driver's  compartment  such 
as  the  farebox.  two  way  radio  control 
head,  tachograph  and  transfer  cutting 
equipment  Fbcible  said  it  is  not  aware 
of  any  problems  relating  to  reflection 
with  any  transit  bus  equipment  and 
believed  that  an  extension  of  the 
standard  to  "everything"  within  the 
driver's  field  of  view  would  result  in 
unnecessary  increases  in  paperwork 
burden  and  costs. 

NHl^A's  Tentative  Analysis  of  die 
Issues 

NKTSA  believes  it  is  helpful  to 
separate  the  safety  issue  into  three 
inquiries:  (1)  Whether  a  safety  need 
exists  to  retain  the  performance 
requirements  of  the  standard;  (2) 
whether  there  is  justification  for 
applying  the  specular  gloss  requirement 
only  to  metallic  components;  and  (3) 
whether  there  is  a  need  to  expand  the 
requirement  to  more  component  parts 
than  the  ones  listed  in  S4.  NHTSA  will 
address  the  safety  issues  raised  by  Ms. 
Hill's  petition  by  separately  setting  forth 
its  tentative  answers  to  each  of  tiiese 
three  inquiries. 

Retaining  197 

AMC  observed  that  it  is  difficult  to 
ascertain  the  effectiveness  of  a  standard 
by  accident  data,  when  the  standard  is 
intended  to  reduce  the  likelihood  of 
accidents.  The  commenter  stated  it  is 
unclear  whether  the  static  history  of  the 
standard  illustrates  "its  exceptional 
effectiveness  or  its  total  lack  of 
relevance. "  AMC  concluded  Uiat  the 
latter  conclusion  was  more  likely 
correct  Yet.  by  contrast.  Jaguar 
concluded  that  the  lack  of  accident  data 
and  customer  complaints  of  glare 
indicates  107  is  effective  in  satisfying  its 
objectives.  These  two  comments 
illustrate  the  vastly  different 
conclusions  that  may  be  drawn  from  the 
lack  of  available  information  on 
accidents  and  complaints  relating  to 
specular  gloss. 

After  carefully  re-examining  this 
subject  and  the  comments,  NHTSA  has 
tentatively  determined  that  the  absence 
of  accidents  or  consumer  complaints 
attributed  to  glare  from  the  components 
subject  to  Standard  No.  107  is  an 
insufficient  basis  to  conclude  that  a 
safety  hazard  would  not  exist  in  the 
absence  of  the  standard.  Standard  No. 
107  itself  works  to  ensure  that  drivers 
will  not  experience  unacceptable  glare 
from  the  subject  vehicle  components. 
Therefore,  one  would  not  expect  to 
receive  complaints  of  glare  or  find  a 
high  number  of  crashes  caused  by  those 
components.  Issuance  of  the  standard 
reflected  the  agency's  judgment  that  the 
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reflection  of  sun  and  bright  lights  into 
the  driver's  eyes  would  present  a  safety 
hazard  and  that  there  is  a  need,  to  limit 
the  specular  gloss  of  items  in  the  driver's 
line  of  sight  if  such  a  limitation  can  be 
accomplished  at  a  reasonable  cost 
NHTSA  cannot  conclude  at  this  time 
that  the  decision  to  issue  Standard  No. 
107  was  in  error  or  that  changed 
circumstances  warrant  reversal  of 
NHTSA's  original  assessment  of  the 
safety  need.  NHTSA  notes,  as  did 
Jaguar,  that  environmental  conditions 
have  not  changed  in  the  years  since 
Standard  No.  107*8  issuance.  Since  the 
glare  a  driver  can  experience  from 
sunlight  and  other  bright  lights  is 
unchanged  from  that  which  could  be 
experienced  two  decades  ago,  the 
agency  concludes  that  Standard  No. 
IGT's  limits  on  highly  reflective 
componentry  (i.e.,  possible  sources  of 
glare)  still  address  a  safety  need  for 
drivers. 

Limiting  Standard  No.  107  to  Metallic 
Sutfacas 

Some  commenters  disfavored 
broadening  Standard  No.  107,  but  their 
statements  indicate  more  an  opposition 
to  an  expansion  of  S4  to  additional  parts 
on  the  vehicle  than  to  a  proposal 
applying  the  standard  to  non-metallic 
components.  Only  Ave  commenters 
expressly  referred  to  non-metallic 
components  in  their  comments.  Of  these, 
three  were  imopposed  to  extending 
Standard  No.  107  to  include  non-metallic 
surfaces  on  components  that  are  already 
subject  to  the  standard.  Jaguar  and  Blue 
Bird  explicitly  stated  that  it  would  be 
reasonable  for  the  agency  to  subject 
non-metallic  substances  to  the  same 
reflectivity  criteria  set  for  metallic  parts 
of  subject  components.  Volvo  White 
said  it  already  applies  the  specular  gloss 
requirements  to  both  metallic  and  non- 
metallic  applications  of  the  components 
identifled  by  the  standard.  | 

Honda  was  opposed  to  expcmdinf  the 
application  of  Standard  No.  107  to  both 
additional  components  and  non-metallic 
components,  because  of  the  lack  of 
accident  data  relating  to  glare  problems 
and  consumer  complaints  of  glare.  AMC 
implicitly  argued  against  a  requirement 
for  non-metalUc  components,  and 
expressly  against  retaining  Standard  No. 
107.  since  it  believed  any  material  | 
currently  used  for  new  components 
would  not  be  highly  reflective.        I 
According  to  the  commenter.  surfaces  in 
the  driver's  forward  field  of  view  in 
modem  automobiles  are  seldom     | 
constructed  of  glossy  components 
because  bright  finishes  do  not  meet  with 
customer  approval  and  are  incompatible 
with  the  new  trends  of  matte-finish 


componentry  and  trim,  and  digital  and 
graphic  instrumentation. 

After  fully  examining  this  issue. 
NHTSA  is  proposing  to  extend  specular 
gloss  requirements  to  non«metallic 
materials  used  in  the  components 
already  subject  to  Standard  No.  107. 
This  extension  is  proposed  because  the 
agency  has  tentatively  concluded  that 
there  is  no  valid  reason  to  distinguish 
between  the  safety  hazards  that  could 
be  caused  by  highly  reflective  metalUc 
components,  versus  the  safety  hazards 
that  could  be  caused  by  highly  reflective 
non-metallic  components.  Many  of  the 
components  subject  to  Standard  No.  107 
are  made  of  plastic  and  other  non- 
metallic  materials.  These  materials  can 
reflect  sufficient  light  to  produce 
excessive  glare  and  thereby  create  a    . 
safety  hazard. 

The  agency  believes  that  AMC  raises 
a  legitimate  point  in  its  comments,  when 
it  suggests  that  today's  customers  prefer 
matte  finishes,  instead  of  bright  finishes. 
This  could  be  interpreted  as  evidence 
that  there  is  no  need  to  amend  the 
standard  at  this  time.  However.  NHTSA 
notes  that  consumer  preferences  in  this 
area  have  changed  in  the  past  and  may 
well  change  again  in  the  futiue.  The 
agency  tentatively  concludes  that 
extending  Standard  No.  107  to  non- 
metallic  surfaces  of  components  already 
subject  to  the  standard  would  ensure  the 
continued  use  of  low-gloss  materials  in 
those  components,  even  if  current 
consumer  preferences  change.  If  today's 
consumers  are  demanding  non-glare 
finishes,  regardless  of  whether  Standard 
No.  107  requires  them,  this  proposed 
chcuige  to  the  standard  should  impose- 
essentially  no  costs  on  the  vehicle 
manufacturers. 

Extend  the  Standard  to  Additional 
Vehicle  Components 

NHTSA  has  tentatively  determined 
that  no  safety  need  has  been 
demonstrated  that  would  warrant 
adding  components  to  Standard  107  at 
this  time.  Accordingly,  NHTSA  declines 
the  petitioner's  request  to  expand 
paragraph  S4'8  list  of  regulated 
components. 

When  NHTSA  formulated  Standard 
No.  107  in  1968,  it  sought  to  identify  the 
vehicle  components  within  the  driver's 
field  of  view  that  were  most  likely  to  be 
sources  of  hazardous  reflection  and 
glare.  Since  1968,  only  the  listed 
components  have  been  subject  to  the 
requirements  of  the  standard.  Therefore, 
if  unregulated  components  had  been 
sources  of  hazardous  glare,  one  would 
expect  this  to  be  reflected  in  complaints 
and.  to  a  lesser  extent  in  accident 
reports.  However,  this  has  not  been  the 
case. 


After  review  of  the  comments  and 
other  information.  NHTSA  has  found  no 
data  showing  that  glare  from 
unregulated  components  has  presented 
a  safety  hazard.  Motor  vehicle 
manufacturers  responding  to  NHTSA's 
notice  indicated  that  they  had  no  reports 
of  unacceptable  or  dangerous  glare  fiY)m 
unregulated  surfaces.  NHTSA  has 
likewise  found  no  significant  number  of 
consumer  complaints  of  glare  effects 
from  components  not  now  covered  by 
107.  Mamkacturers  also  commented  that 
expanding  the  standard  to  aU ' 
components  in  the  driver's  field  of  view 
would  increase  costs  and  complicate  the 
design  and  assembly  of  vehicle 
components.  Because  NHTSA  believes 
that  paragraph  S4  of  Standard  107 
already  lists  the  components  likely  to  be 
the  primary  sources  of  glarie,  the  agency 
concludes  that  a  proposal  adding  teore 
components  to  the  list  is  unnecessary  at 
this  time. 

The  agency  also  believes  (hait  the 
absence  of  data  showing  Biat  glare  from 
unregulated  components  has  presented 
a  safety  hazard  indicates  that  Standard 
No.  107  has  correctly  identified  the 
components  that  are  most  likely  to  be 
the  sources  of  hazardous  ^are. 
Assiuning  this  in(ficatioh  to  be  accurate, 
there  is  no  reason  to  expand  the     . 
standard  to  include  additional     "  " '_  * ; ; 
components.  However,  this  indidMti'on 
further  suggests  that  it  is  appropriate  to 
require  that  non-metallic  surfaces  of  the 
already  identified  components  be 
certified  as  complying  with  the  same 
requirements  that  would  apply  if  those 
surfaces  were  metallic.  Such  a 
requirement  would  recognize  changes 
that  have  occurred  over  two  decades, 
while  ensuring  that  Standard  No.  107 
would  continue  to  achieve  its  objective 
of  minimizing  the  chances  that  drivers 
will  experience  hazardous  glare. 

Test  Pracediues 

NHTSA  has  determined  Aat  the  1962 
ASTM  Standard  D523-e2T  procedure 
currendy  used  under  Standard  No.  107 
to  test  specular  gloss  should  be  retained 
in  its  present  form.  The  revised  1980 
ASTM  test  procedure  changes  the  1962 
procedure  only  by  requiring  a  3  by  6 
inch  sample  size  for  testing.  NHTSA 
believes  the  current  test  procedure    - 
adequately  measures  the  specular  gloss 
values  and  it  is  therefore  unnecessary  to 
amend  the  test  to  reference  the  sample 
size  of  the  1980  standard. 

AMC  was  opposed  to  changing  the 
test  procedure  of  Standard  No.  107 
because  it  believed  such  a  change  would 
only  result  in  increased  testing  costs. 
Jaguar  also  was  opposed  to  amending 
the  current  test  method  of  107. 


According  to  Jaguar,  the  test  procedures 
of  107  are  currently  identical  with  those 
of  Australia.  Jaguar  asked  that 
harmonization  be  continued  between 
the  U.S.  and  Australian  standards. 

Since  the  revised  1980  procedure  is 
virtually  the  same  as  the  specular  gloss 
test  cuirently  used  under  the  standard, 
because  it  appears  that  unnecessary 
cost  increases  and  burdens  could  result 
from  a  change  in  test  procedures,  and 
because  a  change  in  test  procedures 
would  be  contrary  to  the  goal  of 
harmonizing  standards,  the  agency  is 
not  proposing  that  the  1980  revised 
version  of  ASTM  Standard  0523-62T  be 
incorporated  into  Standard  No.  107. 

Marking  Requirements  and  Replacement 
Equipment 

NHTSA  has  determined  that  Standard 
No.  107  should  not  be  amended  to 
require  marking  the  "DOT'  symbol  on 
the  components  listed  in  the  standard. 
Most  commenters  were  opposed  to  a 
marking  requirement.  Toyota  believed 
that  such  a  requirement  would 
unnecessarily  increase  costs  and  restrict 
the  design  of  covered  components. 
Jaguar  said  that  a  marking  requirement 
might  be  very  obtrusive  on  frt>ntal 
surfaces  and  of  little  value  on  hidden 
surfaces.  After  review  of  the  comments, 
NHTSA  concludes  that  die  safety 
benefits  from  a  marking  requirement 
would  be  insighificant.  These  minimal 
benefits  would  not  outweigh  the 
increased  cost  of  retooling  and  the 
additional  paperwork  burdens  and 
possible  design  restrictions. 
Accordingly,  the  agency  declines  to 
propose  the  additional  certification  and 
marking  requirements. 

NHTSA  has  also  tentatively 
determined  that  Standard  No.  107 
should  not  be  expanded  at  this  time  to 
items  of  replacement  equipment.  The 
agency  has  no  data  that  show  a  safety 
problem  arising  from  replacement 
equipment  sufficient  to  justify  the 
increased  costs  and  buitlens  that  would 
be  associated  with  an  expansion  of 
Standard  No.  107  to  replacement 
equipment.  Of  course,  if  information 
becomes  available  in  the  future 
indicating  a  safety  problem  with 
replacement  equipment,  NHTSA  will 
undertake  rulemaking  or  other 
appropriate  action. 

Impacts 

NHTSA  has  considered  this  proposal 
and  has  determined  that  it  is  neither 
major  within  the  meaning  of  Executive 
Order  12291  nor  significant  under  the 
Department's  Regulatory  Policies  and 
Procedures,  and  that  neither  a 
regulatory  impact  analysis  nor  a  full 
regulatory  evaluation  is  required.  Ilie 


proposal  would  apply  the  same  specular 
gloss  requirements  to  certain  vehicle 
parts  made  from  non-metallic  materials 
that  currently  apply  to  the  same 
components  made  from  bright  metals. 
NHTSA  estimates  that  most,  if  not  all,  of 
the  components  listed  in  107  made  from 
non-metallic  materials  already  comply 
with  the  specular  gloss  requirement. 
Hence,  the  agency  concludes  that  few,  if 
any,  vehicles  would  be  affected  by  this 
proposed  rule.  The  agency  also 
concludes  that  the  costs  of  limiting  glare 
from  non-metallic  components  that  do 
not  currently  comply  with  the  standard 
would  be  minimal,  as  evidenced  by  the 
already  widespread  use  of  complying 
components; 

NHTSA  has  reviewed  the  proposed 
amendment  under  the  Regulatory 
Flexibility  Act.  Based  on  that  review,  I 
hereby  certify  that  this  proposal  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
governmental  units  or  small 
organizations.  Accordingly,  no  initial 
regulatory  flexibility  analysis  has  been 
prepared.  Motor  vehicle  manufacturers 
generally  are  not  small  businesses 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  NHTSA  believes  any 
vehicle  manufacturer  that  does  qualify 
as  a  small  business  would  not  be 
significanUy  affected  by  this  proposed 
amendment,  since  no  significant 
changes  in  the  manufacture  of  vehicles 
would  be  required.  Small  business, 
small  organizations,  and  small 
governmental  entities  would  only  be 
affected  as  purchasers  of  motor 
vehicles.  As  explained  above.  NHTSA 
has  concluded  that  this  proposal  would 
result  in  minimal,  if  any,  price  increases 
for  motor  vehicles. 

The  agency  has  reviewed  the 
proposed  amendment  under  the 
National  Environmental  Policy  Act  and 
has  determined  that  the  changes  would 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 

Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  Comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 


purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  48  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

fai  consideration  of  the  foregoing. 
NHTSA  proposes  to  amend  49  CFR  Part 
571  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401. 1403. 1407; 
delegation  of  authority  at  49  CFR  1.50. 

2.  Paragraph  S4  of  Safety  Standard 
No.  107,  Reflecting  Surfaces,  (49  CFR 
571.107),  would  be  revised  to  read  as 
follows: 

§571.107    Standard  No.  107.  reflecting 
surfaces. 


S4.  Requirements.  The  specular  gloss 
of  the  surface  of  the  materials  used  for 
the  following  components  in  the  driver's 
field  of  view  shall  not  exceed  40  units 
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when  measured  by  the  20*  method  of 
ASTM  Standard  0523-627,  June  196? 

(a)  Windshield  wiper  arms  and 
blades: 

(b)  Inside  windshield  mouldings; 

(c)  Horn  ring  and  hub  of  steering 
wheel  assembly:  and 

(d)  Inside  rearview  mirror  frame  and 
mounting  bracket. 


issued  on  November  6, 1987. 
Barry  Felrice, 

Associate  Administrator  for  RulemaA  iiig. 
|FR  Doc  87-26171  Filed  11-12-87;  8:45  am| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  niles  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  aruJ  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Intent  to  Deauthorize  Federal  Funding; 
Calapooya  Creek  Watershed,  Oregon 

agency:  Soil  Conservation  Service. 
USDA. 

action:  Notice  of  intent  to  deauthorize 
Federal  funding. 


summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Pub.  L  83-566.  and  the  Soil 
Conservation  Service  Guidelines  [7  CFR 
Part  622).  the  Soil  Conservation  Service 
gives  notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Calapooya  Creek 
Watershed  project.  Douglas  County, 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT 

Jack  P.  Kanalz,  State  Conservationist. 
Soil  Conservation  Service.  1220  SW. 
Third  Ave.,  Room  1640.  Portland.  Oregon 
97204.  telephone  (503)  221-2751. 

SUPPLEMENTARY  INFORMATION:  A 

determination  has  been  made  by  Jack  P. 
Kanalz  that  the  proposed  works  of 
improvement  for  the  Calapooya  Creek 
project  will  not  be  installed.  The 
sponsoring  local  organizations  have 
concurred  in  this  determination  and 
agree  that  Federal  funding  should  be 
deauthorized  for  the  project.  Information 
regarding  this  determination  may  be 
obtained  from  Jack  P.  Kanalz.  State 
Conservationist,  at  the  above  address 
and  telephone  number. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  A-0S  regarding  State  and 
local  clearinghouse  review  of  Federal  and 


federally  assisted  programs  and  projects  is 
applicable.) 
Jack  P.  Kanalz, 
State  Conservationist. 

Date:  November  3, 1987. 
(FR  Doc.  87-26172  Filed  11-12-87;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-557-701] 

Postponement  of  Preliminary 
Countervailing  Duty  Determination; 
Cart)on  Steel  Wire  Rod  From  Malaysia 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 


summary:  Based  upon  the  request  of 
petitioners.  Armco.  Inc..  Georgetown 
Steel  Corp.,  and  Raritan  River  Steel  Co.. 
the  Department  of  Commerce  is 
postponing  its  preliminary 
determination  in  the  countervailing  duty 
investigation  of  carbon  steel  wire  rod 
from  Malaysia.  The  preliminary 
determination  will  be  made  on  or  before 
January  15. 1987. 

EFFECTIVE  DATE:  November  13, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Morrison  or  Gary  Taverman, 
Office  of  Investigations.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230; 
telephone:  202/377-0189  (Morrison)  or 
202/377-0161  (Taverman). 
SUPPLEMENTARY  INFORMATION:  On 
September  23, 1987,  the  Department 
initiated  a  countervailing  duty 
investigation  on  carbon  steel  wire  rod 
from  Malaysia.  In  our  notice  of  initiation 
we  stated  that  we  would  issue  our 
preliminary  determination  on  or  before 
November  27, 1987  (52  FR  36601-2, 
September  30, 1987). 

On  November  2. 1987.  the  petitioner 
filed  a  request  that  the  preliminary 
determination  in  this  investigation  be 
postponed  for  49  days. 

Section  703(c)(1)(A)  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  provides 
that  the  preliminary  determination  in  a 
countervailing  duty  investigation  may 
be  postponed  where  the  petitioner  has 
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made  a  timely  request  for  such  a 
postponement.  Pursuant  to  this 
provision,  and  the  timely  request  by 
petitioner  in  this  investigation,  the 
Department  is  postponing  its 
preliminary  determination  to  no  later 
than  January  15, 1988. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

November  6, 1987. 

[FR  Doc.  87-26290  Filed  11-12-87;  8:45  am) 

BILUNG  CODE  3S10-OS-M 


Subcommittee  on  Export 
Administration  of  ttte  President's 
Export  Council;  Closed  Meeting 

November  4, 1987. 

A  closed  meeting  of  the  President's 
Export  Council  Subcommittee  on  Export 
Administration  will  be  held  December  8, 
1987, 9  a.m.  to  3  p.m.,  U.S.  Department  of 
Commerce,  Herbert  Hoover  Building, 
Room  4830, 14th  and  Constitution 
Avenue  NW.,  Washington,  DC. 

The  Subcommittee  provides  advice  on 
matters  pertinent  to  those  portions  of 
the  Export  Administration  Act,  as 
amended,  that  deal  with  United  States 
policies  of  encouraging  trade  with  all 
countries  with  which  the  United  States 
has  diplomatic  or  trading  relations,  and 
of  controlling  trade  for  national  security 
and  foreign  policy  reasons. 

Executive  Session 

9:00  a.m.-3.-00  p.m.  Discussion  of 
matters  properly  classified  under 
Executive  Order  12610  pertaining  to  the 
control  of  exports  for  national  security, 
foreign  policy  or  short  supply  reasons 
under  the  Export  Administration  Act  of 
1979.  as  amended.  A  Notice  of 
Determination  to  close  meetings,  or 
portions  of  meetings,  of  the 
subcommittee  to  the  public  on  the  basis 
of  5  U.S.C.  522(c)(1)  was  approved 
October  27, 1987.  in  accordance  with  the 
Federal  Advisory  Committee  Act.  A 
copy  of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628. 
U.S.  Department  of  Commerce,  (202) 
377-4217. 

For  further  information,  contact  Sharon  A. 
Gongwer.  (.202)  377-4275. 
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November  4. 1967. 
Vincml  F.  DsCain. 

Deputy  Assistant  Secretary  for  Export 

Administration. 

|FR  Doc.  87-26275  Filed  11-12-87;  8:45  am| 

MLLMQ  COOC  aSM-OT-M 


Minority  Business  Devetopment 
Agency 

Business  Development  Center 
Progrwn  Applications;  Calif  omia 

Agency:  Minority  Business 
Development  Agency.  Commerce. 
Action:  Notice. 

Summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  under  its  Minority  Business 
Development  Center  (MBDC]  Program  to 
operate  an  MBDC  for  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  12  months  is 
estimated  at  $380,118  for  the  project 
performance  period  of  April  1, 1988  to 
March  31. 1989.  The  MBDC  will  operate 
in  the  Anaheim  Metropolitan  Statistical 
Area  (MSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  $323,100  in  Federal 
funds  and  a  minimum  of  $57,018  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind  1 

contributions  and  fees  for  services).  | 

The  1.  D.  Number  for  this  project  will 
be  09-10-880(fi-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals. 
nonprofit  and  for-profit  organizations, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  Hrms:  offer  them  a  fVill 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firms 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 


application;  and  the  firms's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  the  MBDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  Room  128a  San  Francisco. 
California  94105.  November  24. 1987  at 
lOKX)  a.m. 

Proposals  are  to  be  mailed  to  the 
following  address:  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce.  San  Francisco  Regional 
Office,  221  Main  Street.  Room  1280,  San 
Francisco,  California  94105,  415/974- 
9597. 

Closing  Date:  The  closing  date  for 
applications  is  December  16, 1987. 
Applications  must  be  postmarked  by 
midnight  December  16, 1987. 

For  Further  Information  Contact:  Dr. 
Xavier  Mena,  Regional  Director.  San 
Francisco  Regional  Office. 

Supplementary  Information: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

(11.800  Minority  Business  Development 

Catalog  of  Federal  Domestic  Assistance) 

Xavier  Mena, 

Regional  Director,  San  Francisco  Regional 

Office. 

November  5. 1987. 

|FR  Doc.  87-26201  Filed  11-12-87;  8:45  iun| 

BILUNG  CODE  3SI0-2t-« 


Business  Development  Center 
Program  Applications;  California 

Agency:  Minority  Business 
Development  Agency,  Commerce. 

Action:  Notice. 

Summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  under  its  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  a  MBDC  for  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  12  months  is 
estimated  at  $1,058,059  for  the  project 
performance  period  of  April  1. 1988  to 
March  31. 1989.  The  MBDC  will  operate 
in  the  Los  Angeles  Metropolitan 


Statistical  Area  (MSA).  Tlie  first  year 
cost  for  the  MBDC  will  consist  of 
$899,350  in  Federal  funds  and  a 
minimum  of  $158,709  In  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  I.D.  Number  for  this  project  will 
be  09-10-88006-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments.  American 
Indian  tribes  and  education  institutions. 
The  MBDC  will  provide  management 
and  technical  assistance  to  ebgible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firmr.  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  the  MBDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

A  pre-apphcatlon  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street.  Room  1280.  San  Francisco, 
California  94105,  November  24, 1987  at 
10.00  A.M. 

Proposals  are  to  be  mailed  to  the 
following  address:  Minority  Business 
Development  Agency.  U.S.  Department 
of  Commerce,  San  Francisco  Regional 
Office,  221  Main  Street.  Room  1280,  San 
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Francisco.  California  94105. 415/974- 
9597, 

Closing  Date:  The  dosing  date  for 
applications  is  December  16, 1987. 
Applications  must  be  postmariced  by 
midnight  December  16. 1987. 

For  Further  Information  Contact-  Dr. 
Xavier  Mena.  Regional  Director.  San 
Francisco  Regional  Office. 

Supplementary  Information: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  adcbvss. 

(11.800  Minority  Business  Deveiopment 
Catalog  of  Federal  Domestic  Assistance) 
XaviarMena, 

Regional  Director.  San  Fronciaco  Regional 
Office. 

November  S,  1987. 

[FR  Doc.  97-28202  FUed  «-ia-«7;  8:45  am) 

SIUJNG  CODE  *8W-21-a 


Business  Devetopment  Center 
Program  Applicstions;  CaNfomla 

Agency:  Minority  Business 
Development  Agency,  Commerce. 

Action:  Notice. 

Summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  under  its  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  an  MBDC  for  a  3  year  period, 
subject  to  available  hinda.  The  coat  of 
performance  for  the  first  12  months  is 
estimated  at  $380,118  for  the  project 
performance  period  of  April  1, 1988  to 
March  31. 1989.  The  MBDC  will  operate 
in  the  San  Diego  Metropolitan  Statistical 
Area  (MSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  $323,100  in  Federal 
funds  and  a  minimum  of  $57,018  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services). 

The  I.D.  Numt)er  for  this  project  will 
be  09-10-88007-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 


assistance;  and  serve  as  a  craiduit  of 
infonnation  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
applicatiMi;  and  die  firms's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  fimding  for  the  prefect 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  Eactors  »a  the  MHDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  tinte:  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce.  221  Main 
Street.  Room  128a  San  Francisco, 
California  94105.  November  24, 1987  at 
10:00  A.M. 

Proposals  are  to  be  mailed  to  the 
following  address:  Minority  Business 
Develf^ment  Agency,  U.S.  Department 
of  Commerce.  San  Francisco  Regional 
Office.  221  Main  Street.  Room  128a  San 
Francisco.  California  94105. 415/974- 
9597. 

Closing  Date:  The  closing  date  for 
applications  is  December  16, 1987. 
Applications  must  be  postinarked  by 
midnight  December  16, 1967. 

For  Further  Infonnation  Contact-  Dr. 
Xavier  Mena.  Regional  Director,  San 
Francisco  Regional  Office. 

Supplementary  Information: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

(11:800  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance) 
Xavier  Mena. 

Regional  Director,  San  Francisco  Regional 
Office. 

November  5, 1987. 

|FR  Doc.  87-26203  Filed  11-12-87;  8:45  amj 

BIUJNG  COOE  3S10-21-H 


Business  Development  Center 
Program  Applications;  Massactiusetts 
•t  al. 

AGENCV:  Minority  Business 
Development  Agency,  Commerce. 


ACTION:  Notice. 


SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  three  (3)  year  period,  subject  to 
available  funds.  The  cost  of 
performance  for  the  first  twelve  months 
is  estimated  at  $347,000  for  the  project 
performance  ol  April  1. 1988  to  March 
31. 19B9.  The  New  England  MBDC  will 
operate  in  the  Massachusetts,  New 
Hampshire,  Rhode  Island,  Maine  and 
Vermont  Standard  Metropolitan 
Statistical  Area  (SMSA).  but  excluding 
the  State  of  Connecticut  The  first  year 
cost  for  the  MBDC  will  consist  of 
$347,000  in  Federal  funds  and  a 
minimum  oi  $61,235  in  Non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instiiunent  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  appticants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
sach  factors  as  an  MBDCs  satisfactory 
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performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  December  31, 1987. 
Applications  must  be  postmarked  on  or 
before  December  31, 1987. 
AOORESS:  New  York  Regional  Office, 
Minority  Business  Development  Agency. 
Jacob  K.  lavits  Federal  Building,  Room 
3720.  New  York.  New  York  1027a  (212) 
284-3262. 

PON  PUfrTHEH  INFOraiATION  CONTACT: 
Gina  A.  Sanchez.  Regional  Director. 
New  York  Regional  Office  at  (212)  284- 
3262. 

SUPPLEMCNTARV  INFONMATK>N: 
Questions  concerning  the  preceding 
information  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address.  A  pre- 
application  conference  to  assist  all 
interested  applicants  will  be  held  on 
December  1, 1987, 10:00  a.m..  at  the  John 
F.  Kennedy  Federal  Building,  ^ 

Government  Center.  Room  2003A.   I 
Boston,  Massachusetts,  817-565-6850. 

Dated:  Noveml>er  B.  1987. 
Gina  A.  Sanchez. 
Regional  Director,  New  York  Regional  Office. 
(FR  Doc  «7-2a237  Filed  11-12-87;  8:45  am) 

HUMO  COM  M10-21-M 


Nationai  Technical  Information 
Service 

intent  To  Grant  Exclusive  Patent 
License;  Baxter  Heaitticare,  inc. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Baxter 
Healthcare,  Inc..  having  a  place  of 
business  at  P.O.  Box  1115a  Santa  Ana. 
CA  92711.  an  exclusive  right  in  the 
United  States  and  foreign  countries  to 
practice  the  invention  embodied  in  U.S. 
Patent  Application  S.N.  7-026,540. 
"Oxyhy(it)gen  Catalytic  Thermal  Tip  for 
Angioplasty  and  the  Like."  Prior  to  any 
license  grant  by  NTIS.  the  patent  rights 
in  this  invention  will  be  assigned  to  the 
United  States  of  America,  as  . 

represented  by  the  Secretary  of     | 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest.  | 

Inquiries,  comments  and  other   ! 
materials  relating  to  the  intended 
license  must  be  submitted  to  Robert  P. 


Auber,  Director,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield,- 
VA  22151. 
Dou^s  J.  Campion. 

Associate  Director.  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
|FR  Doc.  87-28269  Filed  11-12-87:  8:45  am] 

BILLMm  CODE  3810-04-M 


Intent  to  Grant  Exclusive  Patent 
License;  Magainin  Sciences,  Inc. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Magainin 
Sciences.  Inc..  having  a  place  of 
business  at  1250  Broadway,  New  York. 
NY  10001,  an  exclusive  right  in  the 
United  States  and  foreign  countries  to 
practice  the  invention  embodied  in  U.S. 
Patent  Applications  S.N.  7-021.493. 
"New  Antimicrobial  Compounds,"  S.N. 
7-076.734,  "New  Synthetic  Bioactive  . 
Compounds"  and  S.N.  7-081.783.  "New 
Method  of  Producing  Bioactive  Effect." 
Prior  to  any  license  grant  by  NTIS.  the 
patent  rights  in  this  invention  will  be 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license(s)  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C  209 
and  37  CFR  404.7.  The  intended 
license(s)  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
published  Notice.  NTIS  receives  written 
evidence  and  argimient  which 
establishes  that  the  grant  of  the 
intended  license(s]  would  not  serve  the 
public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
licen8e(8)  must  be  submitted  to  Robert  P. 
Auber,  Director.  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423.  Springfield. 
VA  22151. 
Douglas  J.  Campion. 

Associate  Director,  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
[FR  Doc.  87-26173  Filed  11-12-87;  8:45  am] 

MtUNQ  COOC  161S-04-M 


Intent  To  Grant  Exclusive  Patent 
License;  Molecular  Oncology,  Inc. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Molecular 
Oncology,  Inc.,  having  a  place  of 
business  at  1250  Broadway.  New  Yoric, 
NY  10001.  and  Centocor.  having  a  place 
of  business  in  Malvern,  PA  19355,  a 
shared  exclusive  right  in  the  United 
States  and  foreign  countries  to  practice 


the  invention  embodied  in  U.S.  Patent 
Application  S.N.  7-058,381.  "Autocrine 
Motility  Factors  in  Cancer  Diagnosis 
and  Management."  Prior  to  the  grant  of 
any  license  by  NTIS.  the  patent  rights  in 
this  invention  will  be  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Robert  P. 
Auber.  Director.  Office  of  Federal  Patent 
Licensing.  NTIS,  Box  1423,  Springfield. 
VA  22151. 
Douglas  J.  Campion, 

Associate  Director,  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
[FR  Doc  87-28270  Filed  11-12-87;  8:45  am) 

MUJNa  CODE  M10-««-M 


Intent  To  Grant  Exclusive  Patent 
License;  Monsanto  Co. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Monsanto 
Company,  having  a  place  of  business  in 
St.  Louis.  MO  63167,  an  exclusive  right 
in  the  United  States  and  foreign 
countries  to  practice  the  invention 
embodied  in  U.S.  Patent  Application  S. 
N.  7-013.919,  "Pentapeptide  with 
Laminin  Activity."  Prior  to  any  license 
grant  by  NTIS,  the  patent  rights  in  this 
invention  will  be  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  imless.  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  vwitten  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest 

Inquiries,  conunents  and  other 
materials  relating  to  the  intended 
Ucense  must  be  submitted  to  Robert  P. 
Auber.  Director.  Office  of  Federal  Patent 


Ucensing.  NTIS.  Box  1423.  Springfield. 
VA  22151. 

Douglas  I.Caapiga, 

Associate  Director,  Office  of  federal  Patent 
Licensing.  Nattonal  Technical  h^ormation 
Service.  US.  Department  of  Commenx. 
[FR  Doc  V-aazn  Filed  11-12-87;  &45  am) 
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National  Oceanic  and  Atmosplieric 
Administration 

Marine  Mammals;  Peraiit  Modification. 
Soutliwest  Fisheries  Center 
Modification  No.  S  to  Permit  No.  413 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  218.33(d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Maounals  (50 
CFR  Part  216).  and  S  222.25  of  the 
regulations  governing  endangered 
species  permits  (50  CFR  Part  222), 
Scientific  Research  Permit  No.  413 
issued  to  the  Southwest  Fisheries 
Center.  National  Marine  Fisheries 
Service,  P.O.  Box  271,  La  Jolla. 
California  92038.  on  April  20. 1983  (48  FR 
17638).  as  modified  on  July  6, 1983  (48  FR 
31062),  May  11. 1964  (49  FR  20047),  July 
11. 1985  (50  PR  28238).  and  November  28, 
1987  (51  FR  43068).  is  futher  modified  as 
follows: 

Section  B.9  is  added: 

9.  The  Holder  shall  conduct  non-invasive 
research  on  animals  taken  under  Section  A.5. 
to  detennine  the  basal  metaboHc  rate  as 
described  in  the  modification  request  of  May 
18, 1987. 

This  modification  became  effective  on 
November  6, 1987. 

As  required  by  the  Endangered 
Species  Act  of  1973  issuance  of  this 
modification  is  based  on  a  finding  that 
such  modification:  (1)  Was  applied  for  in 
good  faith,  (2)  wrill  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  are  the  subject  of  this  Permit;  (3) 
and  will  be  consistent  with  the  purposes 
and  policies  set  forth  in  section  2  of  the 
Endangered  Species  Act  of  1973.  This 
Modification  was  also  issued  in 
accordance  with  and  is  subject  to  Parts 
220-222  of  Title  50  CFR.  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  species  permits. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Office  of  Protected  Resounjes  and 
Habitat  Programs.  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue.  Room  805,  Washington.  DC; 
and 

DirectoriSfMithwest  Region.  Natimal 
Marine  Fisheries  Service.  300  South 


Ferry  Street.  Terminal  Island,  California 
90731. 

Dated:  November  6, 1987. 
Nancy  FoBlar, 

Director.  Office  of  Protected  Resources  and 
Habitat  Pa^grams.  National  ASarine  Fisheries 
Service. 

[FR  Doc  «7-n2e306  Piled  11-12-87;  &45  am] 
BlUINa  COOC  MtO-IMt 

Marine  Mammals;  WWKkawal  of 
Application,  Bemie  Terstiy  (P402) 

On  August  18. 1987,  notice  was 
published  in  the  Federal  Register  (52  FR 
31063)  that  an  application  had  been  filed 
by  Mr.  Bemie  Tershy  for  a  permit  to 
take  by  tagging  fin  whales,  blue  whales, 
humpback  whales,  and  minke  whales. 

Notice  is  hereby  given  that  on 
October  14, 1987.  the  application  was 
withdrawn  and  the  withdrawal  request 
has  been  acknowledged  and  accepted 
without  prejudice  by  the  National 
Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
folio««^ng  offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  1825 
Connecticut  Avenue.  NW..  Suite  805, 
Washington.  DC  20235,  and  Director. 
Southwest  Regional  Office.  300  South 
Ferry  Street.  Terminal  Island.  California 
90731. 

Dated:  November  6, 1987. 
Nancy  Foster, 

Director,  Office  of  Protected  Reaources  and 
Habitat  Programs.  Notional  Marine  Fisheries 

Service. 

[FR  Doc.  87-28280  Rled  n-12-87;  8:45  am) 
muma  cooc  asio-za-a 


DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 

Pul>llc  Information  Colleetion 
Requirement  Submitted  to  0MB  for 
Review 

SUMMANV:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  of  the 
following  request  for  renewal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Each  entry 
contains  the  following  information:  (1) 
Type  of  Submission;  (2)  Title  of 
Information  Collection  and  Form 
Number,  if  applicable;  (3)  Abstract 
statement  of  die  need  for  the  uses  to  be 
made  of  the  information  collected;  (4) 
Type  of  Respondent;  (6)  An«stimate  of 
tbeniHnber  of  responses;  (6)  An 


estimate  of  the  total  number  of  hours 
needed  to  provide  the  information:  (7) 
To  whom  comments  regarding  the 
information  collection  are  to  be 
forwarded;  and  (8)  The  pohit  of  contact 
for  whom  a  copy  of  the  information 
proposal  may  be  obtained 

Request  for  Extension 

DoD  FAR  supplement  Part  16  and 
Related  Clauses  in  Part  52.216. 

Information  concerns  certain  data 
required  to  support  use  of  various  types 
of  contracts  (e.g.,  those  containing 
economic  price  adjustment  provisions). 

Reporting  is  necessary  to  permit  use 
of  certain  types  of  contracts  (e.g., 
verification  of  cost  increases  triggering 
economic  price  adjustment  provisions). 

Businesses  or  others  for  profit/small 
business  or  organizations. 

Responses:  200. 

Burden  hours:  1,600. 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  I3esk 
Officer,  Room  3235,  New  Executive 
Office  Building.  Washington.  DC  20503 
and  Ms.  Pearl  Rascoe-Harrison.  DoD 
Clearance  Officer.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington,  VA  22202-4302.  telephone 
(202)  74ft-0933. 

SUPPLEMENTARY  NURMtMATION:  A  COpy 

of  the  information  collection  proposal 
may  be  obtained  from  Ms.  Peari  Rascoe- 
Harrison  This  is  a  request  for  extension 
of  an  existing  collection. 

Linda  M.  Byaum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
November  611967. 

|FR  Doc  87-2822S  Filed  11-12-87;  8:45  am| 
BtLum  coec  ssw-sw 


Department  of  the  Air  Force 

Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement; 
Seymour  Johnson  AFB,  NC 

The  United  States  Air  Force  intends  to 
prepare  an  environmental  impact 
statement  on  its  proposal  to  replace  the 
72  F-4  aircraft  at  Seymour  Johnson  AFB. 
North  Carolma  with  72  F-15E  aircraft. 
The  replacement  would  begin  in  January 
1989. 

The  purpose  of  this  proposal  is  to 
establish  an  operating  location  for  the 
first  combat-coded  (wartime-capable)  F- 
15E  aircraft  The  F-15E  mission  would 
encompass  both  air-to-air  and  air-to- 
surface  operations,  with  emphasis  on 
long-range,  all-weather  suriace  attack. 
The  F-15E  would  employ  the  Low 
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Akitude  Navigation  and  Targeting 
Infrared  for  Night  (LANTIRN)  systeia. 
allowing  tactical  employment  under 
cover  of  darkness.  The  F-ISE  beddown 
would  increase  Seymour  Johnson  APB's 
manpower  authorizations  by  220  people. 
This  would  offset  (replace)  some  of  the 
700  authorizations  lost  when  a  squadron 
of  P-4s  was  removed  in  1965. 

The  development  of  the  LANTIRN  fire 
control  system  evolved  from  recent 
rapid  advances  in  forward  looking 
infrared  sensors,  lasers,  digital 
processing,  terrain  follo%vii^  radar,  and 
target  recognition  technologies. 
LANTIRN  provides  aircraft  such  as  the 
F-15  and  F-16  with  a  low  altitude,  day/ 
night  under  the  weather  air-to-surface 
capability.  The  system  consists  of  a 
navigation  pod  and  a  targeting  pod.  The 
navigation  pod  contains  a  terrain 
following  radar  and  wide  field  of 
Forward  Looking  Infrared  (FUR),  which 
is  displayed  on  a  head-up  display 
screen,  giving  the  pilot  a  ni^t  vision 
capability  similar  to  daylight  conditions. 
This  targeting  pod  contains  a  large 
aperture  targeting  FLIR.  laser 
designator/ranger,  automatic  tracker, 
automatic  MAVERICK  hand-off 
capability,  and  growth  provisions  for  an 
automatic  target  recognizer.  These 
capabiUties  permit  the  pilot  of  a  single 
or  dual  seat  aircraft  to  deliver  guided 
and  unguided  weapons  under  day/night, 
low  altitude  conditions  using  highly 
survivable  standoff  tactics. 

The  F-ISE  performance  and  operating 
characteristics  would  be  similar  to 
earlier  versions  of  F-15  aircraft,  as 
would  also  be  the  case  for  pollutant 
emissions  and  noise.  Local  airspace 
operations,  such  as  departures,  arrivals, 
and  practice  approaches  at  the  end  of  a 
trailing  mission  would  remain  similar  to 
that  currently  experienced  at  the  base. 
However,  due  to  the  need  to  train  with 
the  LANTIRN  system  during  darkness, 
some  of  the  normally  flown  daytime 
sorties  would  be  shtfted  to  the  evening 
hours.  Currently  the  base  flies  about 
sixty  sorties  a  day  between  the  hours  of 
OKX)  a.m.  and  VMM  p.m.  and  averages 
one  landing  every  other  day  after  lOM) 
p.m.  Between  the  hours  of  sunset  and 
10:00  p.m.  the  base  normally  flies  about 
five  sorties  per  day.  It  is  projected  that 
the  number  of  daily  sorties  flown 
between  sunset  and  10:00  p.m.  would 
increase  up  to  eighteen  sorties  as  a 
result  of  the  LANTIRN  mission. 
Landings  after  lOKX)  p.m.  would  increase 
up  to  three  per  day.  Seymour  Johnson 
AFB  does  not  plan  to  change  its  "Quiet 
Hour  Policy"  (which  restricts  operations 
beyond  lOHX)  p.m.  to  mission  essential 
operations  only]  because  it  is  believed 


normal  operations  could  continue  to  be 
completed  before  the  quiet  hour. 

As  with  the  current  F-4  mission,  the 
F-15E  aircraft  would  continue  to  use 
available  Military  Training  Routes 
(MTR)  and  the  Dare  County  Range. 
Seymour  Johnson  AFB  aircraft  average 
about  twenty-eight  sorties  per  day  on 
the  routes  between  the  hours  of  6K)0  a.m. 
and  10:00  p.m.  with  about  three  sorties  a 
day  flown  between  sunset  and  10:00 
p.m.  The  LANTIRN  program  would 
increase  the  daily  MTR  sorties  up  to 
thirty-six  sorties  with  fourteen  of  them 
flown  during  the  sunset  to  10:00  pjn. 
time  period.  The  Dare  County  Range 
would  see  a  slight  increase  in  use  as  a 
result  of  the  LANTIRN  program. 

The  environmental  analysis  will 
include  such  topics  as  impact  to  the 
flora  and  fauna,  noise  levels,  air  quality 
and  other  pertinent  topics  raised  during 
the  scoping  process.  Exact  time  and 
place  of  the  scoping  meeting  will  be 
announced  in  the  local  news  media  and 
by  direct  contact  to  organizations  that 
have  expressed  an  interest  in  attending. 
Participation  in  the  environmental 
analysis  process  by  interested  private 
organizations  and  individuals  is  invited. 

It  is  estimated  that  the  draft 
environmental  impact  statement  will  be 
available  for  public  review  in  March 
1988. 

Questions  concerning  the  proposal, 
scoping  meeting  or  the  draft 
environmental  impact  statement  may  be 
directed  to  Mr.  Alton  Chavis,  HQ  TAC/ 
DEEV,  Ungley  AFB.  VA  23665-5001. 

Patsy  |.  CooDer, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  87-26272  File  11-12-87;  8:45  am] 
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552b(c)  oF  Title  9.  U.S.a.  specifically 
subparagraph  (1)  thereof,  and  Title  5. 
U.S.C.  Appendix  1,  subsection  10(d). 
The  dasi^ed  and  unclassified  matters  - 
to  be  discussed  are  so  inextricably, 
intertwined  so  as  to  preclude  opening 
any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  VVamer, 
may  be  contacted  for  further 
information  at  (202)  095-3039  or  695- 
7046. 

SaByAWanMr.  .         .     ■       .-.;  '.\\  I 
Administrative  Officer.  Army  Science  BoariJ. 
[FR  Doc  87-r26i74  {piled  11-12-87;  8:45  am] 
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Department  of  the  Army 

Army  Science  Board  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  annoimcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  meeting:  1-2  December  1987. 

Times  meeting:  0800-1600  hours  daily. 

Place:  Pentagon,  Washington.  DC 

Agenda:  The  Army  Science  Board's 
Ad  Hoc  Committee  on  Implementing 
Competitive  Strategies  will  meet. 
Objectives  of  these  working  sessions 
will  be  to  consolidate  all  data,  both 
classified  and  unclassified,  and 
formulate  it  into  their  draft  final  report 
and  briefing.  This  meeting  will  be  closed 
to  the  public  in  accordance  with  section 


Army  Sdence  Board  Notice  Of  Closed 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  meeting:  1  and  2  December 
1987. 

Times  of  meetings:  0830-1630  hours 
daily. 

Place:  Pentagon.  Washin^on.  DC  . 

Agenda:  The  Army  Science  Board's 
Ad  Hoc  Subgroup  for  Tactical 
Applications  of  Directed  Eneigy 
Weapons  (DEW)  will  meet  to  be  briefed 
on  threat  issues  and  the  DEW  Master 
Plan,  and  will  estabUsh  guidelines  for 
conducting  the  study.  This  meeting  will 
be  closed  to  the  public  in  accordance 
with  section  552b(c)  of  Title  5,  U.S.C.. 
specifically  subparagraph  (1)  thereof, 
and  Title  5.  U.S.C..  Appendix  1. 
subsection  10(d).  The  classified  and  ~ 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  interwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  Contact  the  Army  Science 
Board  Administrative  Officer,  Sally 
Warner,  for  further  information  at  (202) 
685-3039  or  695-7046. 
Sally  A  Wuner, 

Administrative  Officer,  ArmyScience  Board. 
[FR  Doc  87-28175  Filed  11-12-87;  8:45  am] 
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CoriM  of  Engineers,  Department  of  ttte 
Army 

To  Prepare  a  Draft  Supplement  III  to 
Vty  nnal  Environmental  Impact 
Statement  (EIS);  Proposed  Flood 
Control  Project,  Minnesota  River  at 
Chasica,  Carver  County,  Minnesota 

AOmcv:  U.S.  Army  Corps  of 
Engineers,  St  Paul  District 

ACnoH:  Notice  of  intent  to  prepare  a 
draft  supplement  III  to  the  Final  EIS. 


Pi^derat' Re^it^  7  Voi:  5Z.  riJo.  2re  /  Friday.  November  13,  19^  /  fiotices 


StMIMAllv:  The  St  Paul  District 
proposes  to  implement  a  flood  control 
plan  at  Chaska,  Minnesota,  on  ttie 
Minnesota  River.  This  planowifsiirts  of 
upgrading  and  extending  an  existing 
levee  along  the  Minnesota  River, 
diverting  total  flows  of  Chaska  Creek  to 
the  outside  of  Oie  leveed  area,  diverting 
flood  flows  of  East  Creek  to  the  outside 
of  the  leveed  area,  and  constructing 
interior  drainage  facilities. 

The  St  Paul  District  proposes  to 
change  the  alignment  and  design 
concept  of  the  Chaska  Creek  diveraion 
feature.  The  present  design  involves  the 
construction  of  a  35-foot-wide  open 
channel  to  divert  flows  from  Chaska 
Creek  aroimd  the  west  side  of  the  city. 
The  proposed  changes  would  divert  ttie 
flows  of  Chaska  Creek  through  Chaska 
by  means  of  a  35-foot  by  lO-foot  closed 
conduit  constriicted  under  Elm  Street; 
The  conduit  would  pass  through  the 
levee  on  the  south  end  of  Chaska,  and 
the  outlet  located  just  downstream  of 
the  previously  designed  structure. 

The  following  issues  and  concerns 
with  the  design  changes  were  identified 
through  coordination  with  city  officials 
and  other  agencies. 

1.  Public  safety  of  the  structure. 

2.  Potential  impacts  on  existing 
utilities  and  design  for  future  utilities 
requirements. 

3.  Potential  temporary  construction 
impacts  of  traffic  disruption,  noise,  and 
air  pollution. 

4.  Potential  impacts  on  fish  and 
wildlife  habitat. 

No  formal  scoping  meeting  is  planned 
for  this  supplement.  However, 
significant  issues  and  resources  to  be 
analyzed  in  the  draft  supplement  will  be 
identified  through  coordination  with 
responsible  Federal,  State  and  local 
agencies,  interested  private 
organizations  and  parties,  and  affected 
Indian  tribes.  Any  who  has  an  interest 
in  participating  in  the  development  of 
the  draft  supplement  or  who  wishes  to 
provide  information  is  invited  to  contact 
the  St.  Paul  District,  Corps  of  Engineers. 

The  Final  EIS  on  flood  control  at 
Chaska,  Minnesota,  was  made  available 
to  the  public  in  November  1976.  Final 
Supplements  I  and  II  to  the  Final  EIS 
were  made  available  to  the  public  in 
September  1982  and  April  1985, 
respectively. 

The  review  of  the  project  will  be 
conducted  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1960, 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1506), 
Engineer  Regulation  200-2-2  (33  CTR 
Part  230)^  and  all  other  applicable 
regulations  and  guidance.  ^rvx^^\^~-'. 
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We  estimate  that  the  draft  supplement 
will  be  available  to  the  public  during  the 
third  quarter  of  fiscal  year  1988  (April- 
June  1988). 

Questions  concerning  the  proposed 
action  and  draft  supplement  to  the  EIS 
can  be  directed  to:  Colonel  Joseph 
Briggs,  District  Engineer.  St.  Paul  District 
Corps  of  Engineers.  1135  U.S.  Post  Office 
and  Custom  House,  St.  Paul  Minnesota 
55101-1479. 
Jolm  O.  Roach  II. 

Army  Liaison  Officer  with  the  Federal 
Register. 

(FR  Doc.  B7-26\77  Filed  11-12-87;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Proposed  Subsequent  Arrangement; 
U.S.  and  EURATOM 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Japan  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Additional  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community  (EURATOM) 
concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfen  RTD/EU(IA)-110, 
for  the  retransfer  from  Japan  to  France 
of  4.992  Kilograms  of  uranium  metal 
enriched  to  93.17  percent  in  the  isotope 
uranium-235,  for  fabrication  of  fuel 
elements  for  the  Kyoto  University 
Reactor  in  Japan  by  the  Compagnie  pour 
I'Etude  et  la  Realisation  de 
Combustibles  Atomiques 
Establissement  (CERCA),  Paris  France. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  detemined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Dated:  November  4. 1967. 
David  B.  Wallar. 

Assistant  Secretary  for  International  Affairs 

and  Enetgy  Emeigeneies. 

(FR  Doc.  87-28305  Filed  11-12-87;  8:45  am] 
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Inventories  and  Storage  Task  Group, 
Coordinating  Subcommittee  on 
Petroieiim  Storage  and 
Traniporiation,  National  Petroleum 
Council;  Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Inventories  &  Storage  Task 
Group  of  the  Coordinating 
Subcommittee  on  Petroleum  Storage  & 
Transportation  of  the  National 
Petroleum  Council. 

Date  and  time:  Wednesday,  December 
2, 1987,  8:30  a.m. 

Place:  Gulf  Towers.  3101  McKinney 
Street,  Room  1429,  Houston,  Texas. 

Contact-  Margie  D.  Biggerstaff,  U.S.     ' 
Department  of  Energy,  Office  of  Fossil 
Energy  (FE-1),  Washington.  DC  20585. 
Telephone:  202/586-4695. 

Purpose  of  the  parent  council:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  meeting:  Discuss 
decisions  from  the  Coordinating 
Subcommittee  meeting  and  review 
progress  on  individual  assignments. 

Tentative  agenda 

— Opening  remarks  by  Chairman  and 

Government  Cochairman. 
— Discuss  decisions  from  the 

Coordinating  Subcommittee  meeting. 
— Review  progress  on  individual 

assignments. 
— Discuss  any  other  matters  pertinent  to 

the  overall  assignment  from  the 

Secretary  of  Energy. 

Public  participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Inventories  &  Storage  Task  Group  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Task  Group  will  be  permitted  to  do 
so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Ms.  Margie 
D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Reading  Room. 
Room  lE-iga  DOE  Forrestal  Building. 
1000  Independence  Avenue  SW., 
Washington,  DC.  between  the  hours  of 


Federal  Regbtor  /  Vol  52.  No.  219  /  Friday.  November  13.  1967  /  Noticet 


9:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
|.  Allen  Wamplar,  I 

Assistant  Secretary.  Fossil  Energy.  ' 

(PR  Doc  87-26250  Filed  11-12-87:  8.-45  am] 
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Coordbwttng  Subcommittee  on 
PetrdeiNn  Storage  and 
Transportation,  National  Petroleum 
Council;  Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Coordinating  Subcommittee  on 
Petroleum  Storage  and  Transportation  of 
the  National  Petroleum  Council. 

Date  and  time:  Friday,  December  11. 
1987, 8:30  ajn. 

Place:  Stouffer  Concourse  Hotel— St 
Louis.  Oriy  Room.  9801  Natural  Bridge 
Road.  St.  Louis,  Missouri. 

Contact  Margie  D.  Biggerstaff.  U.Si 
Department  of  Energy.  Office  of  Fossil 
Energy  (FE-l),  Washington.  DC. 

Purpose  of  the  parent  councH:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  meeting:  Discuss  study 
assignment  and  review  task  group 
assignments. 


Tentative  Agenda 

— Opening  remarks  by  the  Chairman 

and  Government  Cochairman. 
— Discuss  study  assignment 
— Review  task  group  assignments. 
— Discuss  any  other  matters  pertinent  to 

the  overall  assignment  from  Secretary 

of  Energy. 

Public  participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Subcommittee  on  Petroleum  Storage  & 
Transportation  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Subcommittee  will  be  permitted 
to  do  so.  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Ms. 
Margie  D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Summary  minutes  of  the  meeting  wiU 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room.  Room  lE-190.  DOE  Forrestal 
Buildfaog.  1000  Independence  Avenue 
SW..  Washington.  DC.  between  the 


hours  of  WHQ  a.m.  and  4:00  p.m.,  Monday 

through  Friday,  except  Federal  holidays. 

|.  AUbq  Wamplar, 

Assistant  Secretary,  Fossil  Energy. 

[FR  Doa  87-26251  Filed  11-12-87;  8:45  am) 
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BonnevOle  Power  Administration 

Naselle-Long  Beach  Transmission  Line 
Access  Improvement  Project;  Finding 
of  No  Significant  Impact 

agency:  Bonneville  Power 
Administration  (BPA).  DOE. 
action:  Finding  of  No  Signiflcant  Impact 
(FONSI)  and  floodplain  statement  of 
findings  for  BPA's  proposed  Naselle- 
Long  Beach  Transmission  Line  Access 
Improvement  Project. 

summary:  Upland  relocation  of  a  2.7-   . 
mile  section  of  BPA's  Naselle-Long 
Beach  transmission  lines  in 
southwestern  Washington  is  proposed 
to  ensure  reliable,  year-round  access  to 
the  lines.  BPA  has  prepared  an 
environmental  assessment  (DOE/EA- 
301)  evaluating  the  proposed  relocation. 
Two  alternative  upland  relocation 
routes  (north  and  south)  were  evaluated. 
Reasons  that  relocating  the  lines  along 
either  of  the  upland  routes  are  not 
significant  include:  (1)  Net  loss  of 
productive  timberiand  would  be  up  to 
about  44  acres  in  a  locality  and  region 
where  vast  amounts  of  similar 
timberiand  would  remain:  (2)  much  of 
the  land  that  would  need  to  be  cleared 
of  trees  is  already  cleared,  and  logging 
activity  is  common  in  the  area;  (3)  the 
land  does  not  provide  unique  wildlife 
habitat  (4)  air  and  water  resources 
would  not  be  affected;  and  (5)  relocation 
is  consistent  with  pertinent  local,  state, 
and  Federal  plans,  programs,  and 
directives.  A  finding  is  included  that 
there  is  no  practicable  alternative  to 
removing  the  lines  from  within  a 
fioodplain/wetland. 
SUPPLEMENTARY  MFORMATION:  BPA 
provides  electrical  service  to  the  Long 
Beach,  Washington,  area  over  two 
parallel,  wood  pole,  115-kv  ti-ansmisslon 
lines.  TTie  lines  were  constructed  In  1955 
and  1974.  partly  within  lowlands  behind 
a  series  of  levees  along  the  Naselle 
River.  One  of  the  levees  was  breached 
in  1978.  creating  a  tidal  wetiand  and 
hindering  mainteance  access  to  about  1 
mile  of  the  transmission  lines.  The  lack 
of  other  sources  of  electricity  to  the 
Long  Beach  area,  the  deteriorating 
condition  of  the  transmission  line 
structures,  and  the  inadequate  access  to 
the  lines  combine  to  place  electrical 
service  to  about  9.000  consumers  at  risk. 
BPA  needs  to  ensure  reliable,  year- 


round  access  to  the  transmission  lines, 
and  proposes  to  do  so  by  relocating  a 
2.7-mile-long  section  of  the  transmission 
lines  along  a  2.&-mile-long  route  (the 
northern  route  alternative)  on  higher 
ground.  BPA  has  prepared  an 
environmental  assessment  (EA) 
evaluating  the  proposed  action. 

Other  alternatives  evaluated  in  detail 
in  the  EA  are  (1)  relocating  a  3.8-mile- 
long  section  of  the  transmission  lines 
along  a  2.7-mile-long  route  (the  southern 
route  alternative).  (2)  repairing  and 
rehabilitating  the  breached  levee,  and 
(3)  relocating  a  0.8-mile-long  section  of 
the  lines  along  the  east  side  of  a  county 
road  (Parpala  Road),  on  double-circuit 
steel  pole  structures,  in  conjunction  with 
a  project  to  protect  the  road  bam  tidal 
flooding.  Repairing  the  levee  would 
significantly  affect  the  quality  of  the 
human  environment  because  it  would 
destroy  or  substantially  reduce  a  130- 
acre  estuarine  wetland  that  has  become 
established  landward  of  the  levee.  That 
the  levee  was  whole  and  the  area 
behind  it  mostly  pasture  for  several 
decades  does  not  diminish  the 
importance  of  the  existing  weUand's 
contribution  to  the  ecology  of  the 
Naselle  River  and  Willapa  Bay.  to  which 
the  Naselle  River  flows.  The  levee  repair 
alternative  has  been  eliminated  from 
further  consideration  because  of 
unacceptable  environmental  impact.  The 
alternative  of  relocating  the  lines  along 
Parpala  Road  has  also  been  eliminated 
from  furdier  consideration,  because  of 
the  necessity  of  implementing  the 
transmission  line  project  in  concert  vtdth 
a  flood  protection  project  for  the  road 
and  the  uncertainty  that  a  road 
protection  project  will  proceed  in  a 
timely  manner. 

With  the  proposed  action.  BPA  would 
relocate  a  2.7-mile-long  section  of  the 
transmission  lines  along  a  2.&-mile-long 
route  on  double-circuit  wood  pole 
structures,  and  a  right-of-way  100  feet 
wide,  and  would  construct  about  1.5 
miles  of  new  access  roads.  The 
alternative  southern  route  is  2.7  miles 
long,  replacing  a  3.8-mile-long  section  of 
the  existing  lines,  and  would  require 
construction  of  about  2.5  miles  of  new 
access  roads. 

There  are  several  reasons  why  impact 
of  the  proposed  relocation  of  the 
transmission  line  along  the  northern 
route,  or  along  the  alternative  southern 
route,  wotdd  not  significantly  affect  the 
quality  of  the  human  environment 

(1)  Both  routes  cross  forested  hills  and 
require  a  cleared  area  averaging  about 
200-feet  wide.  The  north  route  requires  a 
total  cleared  area  of  about  81  acres,  and 
the  south  route  requires  about  56  cleared 
acres.  Timber  production  would  be 
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prevented  on  this  land  for  the  life  of  the 
transmission  lines.  However,  the  2.7- 
mile-long  section  of  transmission  lines 
that  would  be  replaced  with  the  north 
route  now  prevents  timber  production 
on  about  17  acres  of  previously  forested 
land  that  would  likely  return  to  timber 
production.  The  3.a-mile-long  section 
that  would  be  replaced  with  the  south 
route  occupies  about  35  acres  of  cleared 
land  that  would  likely  return  to  timber 
production,  for  a  net  loss  of  about  29 
acres  of  productive  timberiand.  The  net 
loss  of  productive  timberiand  is 
therefore  about  44  acres  for  the  north 
route  and  29  acres  for  the  south  route. 
Although  this  is  highly  productive 
Douglas  fir  timberiand,  the  loss  of  up  to 
44  acres  is  not  significant  in  the  context 
of  the  vast  amounts  of  timberiand  in  the 
locality  and  the  region  (estimated  at 
28,900.000  acres).  Much  of  the  land  along 
the  north  route  is  already  cleared,  or 
soon  will  be,  due  to  logging,  so  only  up 
to  about  30  acres  would  need  to  be 
cleared  for  the  transmission  lines  and 
new  access  roads.  With  the  southern 
route,  about  60  acres  would  need  to  be 
cleared  of  trees.  The  northern  route  is 
preferred  over  the  southern  route 
because  less  land  would  need  to  be 
cleared  of  trees,  thus  reducing 
construction  costs  and  loss  of  timber. 
Within  the  cleared  area,  ground  cover 
would  be  retained  or  would  recover, 
except  where  vegetation  would  be 
totally  cleared  from  up  to  about  4.5 
acres  along  about  1.5  to  2.5  miles  of  new 
access  roads. 

(2)  Ground  disturbance  would  be 
minimized  and  disturbed  ground 
revegetated  with  grasses  and  clover,  or 
as  recommended  by  landowners  and 
local  sources.  New  infestations  of 
noxious  weeds  caused  by  construction 
activity  would  be  conb-olled  under 
BPA's  Vegetation  Management  Program 
and  in  coordination  with  the  Pacific 
County  Noxious  Weed  Control  Board. 

(3)  Endangered  and  threatened 
species  or  critical  habitat  would  not  be 
affected.  Other  wildlife  requiring  forest 
habitat  would  likely  disperse  to 
remaining  forest  nearby.  Except  where 
the  adjacent  forest  is  similarly  cleared 
by  logging,  the  cleared  right-of-way 
would  create  edge  habitat  attractive  to  a 
wide  variety  of  wildlife  species. 

(4)  The  relocated  lines  would  be  less 
visible  to  most  people  than  are  the 
existing  lines. 

(5)  No  construction  would  occur  near 
streams,  and  vegetation  within  50  feet  of 
streams  would  be  substantially  retained. 
About  1  mile  of  the  existing  line  would 
be  removed  from  a  floodplain/weUand. 
and  lines  relocated  outside  floodplains 
or  weUands.  To  minimize  potential  harm 
to  the  floodplain/wetland,  the 


transmission  line  facilities  there  would 
be  removed  by  cable  and  winch 
stationed  on  Parpala  Road;  heavy 
equipment  would  not  enter  the  wetland. 
Removing  the  existing  lines  from  the 
weUand  (which  raptors  and  other  birds 
use  for  feeding)  would  reduce  perching 
opportunities  there.  If  the  landowners 
permit,  BPA  would  leave  up  to  10  of  the 
transmission  line  poles  in  the  wetland 
for  wildlife  use.  The  other  alternatives 
considered  would  have  greater  harm  to 
the  floodplain/weUand,  especially  the 
alternative  of  repairing  the  levee. 

(6)  Soil  movement  potentially  caused 
by  road  construction  would  be  avoided 
by  designing  the  1.5  miles  of  access 
roads  to  minimize  cut  embankments  and 
side  fills,  and  by  including  ditches, 
water  bars,  and  culverts  as  necessary  to 
ensure  proper  drainage. 

(7)  Cultural  resources  and  recreation 
resources  (wilderness,  the  National  Trail 
System,  and  the  Wild  and  Scenic  Rivers 
System)  would  not  be  affected. 

(8)  The  proposal  is  consistent  with 
state  and  local  land  use  plans,  with 
Federal  policy  for  protection  of 
farmlands,  and  with  all  applicable 
pollution  control  standards. 

The  proposed  action  involves  the 
simple,  isolated,  partial  relocation  of 
established  transmission  lines.  For  this 
and  the  other  reasons  explained  above, 
the  project  is  not  likely  to  be  highly 
controversial;  does  not  involve  unique 
or  unknown  risks;  does  not  establish  a 
precedent  for  future  actions  with 
significant  effects  or  represent  a 
decision  in  principle  about  a  future 
consideration;  and  is  not  related  to  other 
actions  with  individually  insignificant 
but  cumulatively  significant  impacts. 

Floodplain  Statement  of  Findings:  The 
proposal  involves  removal  of  33 
transmission  line  structures  in  1  mile  of 
the  Naselle  River  floodplain  and 
relocating  the  line  in  a  non-floodpiain, 
area.  The  proposed  action,  a  location 
map,  the  impact  of  the  floodplain,  an 
explanation  of  why  the  action  is  being 
proposed  in  the  floodplain,  and  steps 
taken  to  minimize  environmental 
impacts  to  the  affected  floodplain  are 
discussed  in  the  EA.  The  proposal 
would  have  minimal  adverse  impact  on 
the  natural  vegetation  and  would  not 
affect  normal  flows.  Committed 
mitigation  measures  will  ensure  that  no 
significant  impact  will  occur  to  the 
floodplain  and  that  the  action  conforms 
to  applicable  state  and  local  floodplain 
protection  standards.  DOE  finds  that 
there  is  no  practicable  alternative  to 
removing  the  transmission  lines  from  the 
floodplain,  consistent  with  the  policy  set 
forth  in  Executive  Order  11988. 

Related  Documents:  Besides  the  EA, 
the  only  other  documents  related  to  this 


Finding  are  a  September  1986  U.S.  Army 
Corps  of  Engineers  EA  (For  Work 
Reviewed  in  Accordance  with  section  10 
of  the  Rivers  and  Harbors  Act  of  March 
3, 1899  and  section  404  of  the  Clean 
Water  Act  Described  in  Permit 
Application  No.  071-OYB-2-009735  of 
Denny  Moore,  et  al.,  including  the 
Bonneville  Power  Administration]  and 
permit  evaluation  on  a  project  to  repair 
the  levee,  which  resulted  in  denial  of  the 
permit. 

Public  Availability:  This  Finding  will 
be  distributed  to  all  persons  and 
agencies  known  to  be  interested  in  or 
affected  by  the  proposed  action  or 
alternatives. 

For  Further  Information  Contact: 
Anthony  R.  Morrell,  Environmental 
Manager.  Bonneville  Power 
Administration,  P.O.  Box  3621 -S], 
PorUand,  Oregon  97208;  telephone  (503) 
230-5136. 

Determination:  Relocating  the 
transmission  lines  along  either  the 
northern  route  or  the  southern  route  is 
not  an  action  normally  requiring  the 
preparation  of  an  environmental  impact 
statement,  is  not  similar  to  any  such 
action,  and  is  not  without  precedent. 
Based  on  the  information  in  the  EA,  as 
summarized  here,  the  Department  of 
Energy  determines  that  BPA's  actions 
will  not  significantly  affect  the  quality  of 
the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act,  42  U.S.C.  4321  et  seq. 
Therefore,  an  environmental  impact 
statement  will  not  be  prepared. 

Issued  in  Washington.  DC  October  27. 1987. 

Mary  L  Walker, 

Assistant  Secretary,  Environment.  Safety  and 
Health. 
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Economic  Regulatory  Administration 

(Docket  No.  PP-84] 

Intent  To  Prepare  an  Environmental 
Impact  Statement  and  Conduct  Public 
Scoping  Meetings;  Central  Maine 
Power  Co. 

agency:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  intent  by  the 
Department  of  Energy  to  prepare  an 
Environmental  Impact  Statement  and  to 
hold  public  scoping  meetings  to  assess 
the  environmental  effects  of  the 
construction  and  operation  of  an  electric 
transmission  line  crossing  the  U.S. 
international  border. 
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r.  Pursuant  to  the  National 
Environmental  Policy  Act  of  1960  and 
the  regulations  of  the  Council  on 
Environmental  Quality  at  40  CFR  1501.7. 
the  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  announces  its  intention  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  and  to  conduct  public 
scoping  meetings.  This  EIS  will  be 
prepared  to  assess  the  environmental 
impacts  of  a  proposed  DOE  action:  To 
grant  (with  terms  and  conditions)  or  to 
deny  a  Presidential  permit  authorizing 
Central  Maine  Power  Co.  and  Hydro- 
Quebec  to  construct,  connect,  operate 
and  maintain  at  the  international  border 
between  the  United  States  and  Canada 
new  facilities  for  the  transmission  of 
electric  energy  between  Hydro-Quebec 
(HQ).  a  public  agency  of  the  Province  of 
Quebec,  and  Central  Maine  Power  Ga 
(CMP). 

Written  comments  should  be 
addressed  to:  Anthony  ).  Como.  Office 
of  Fuels  Programs  (RG-22).  Department 
of  Energy,  1000  independence  Ave.,  SW.. 
Washington.  DC  20585.  (202)  568-5935. 

For  general  information  on  the  EIS 
process  contact: 
Carol  M.  Borgstrom,  Acting  Director, 

Office  of  NEPA  Project  Assistance 

(EH-25).  Department  of  Energy,  1000 

Independence  Avenue,  SW., 

Washington,  DC  20585,  (202)  566-4600 
Stanley  Echols.  Office  of  General 

Counsel  (GC-ll).  Department  of 

Energy,  1000  Independence  Avenue. 

SW.,  Washington,  DC  20585.  (202) 

586-6947 

DATE  Tuesday,  December  1, 1987,  at  the 
Lecture  Hall  of  Mexico  High  School. 
Mexico,  Maine,  convening  at  11:00  a.m.. 
reconvening  at  7:00  p.m4  Wednesday, 
December  2. 1987.  at  the  Rangeley  Town 
Hall.  Rangeley,  Maine,  convening  at 
11:00  a.m.,  reconvening  at  7:00  p.m.; 
Thursday.  December  3, 1987,  at  the  State 
Office  Building.  Room  120,  Comer  of 
Capitol  and  Sewall  Streets,  Augusta. 
Maine,  convening  at  11:00  a.m.: 
Thursday,  December  3, 1987,  at  the 
Lewiston  Multi-Purpose  Center,  145 
Birch  Street,  Lewiston,  Maine, 
convening  at  7:00  p.m. 
SUPPLEMENTARY  INFORMATION:  On  June 
a  1987,  CMP  applied  to  ERA.  pursuant 
to  Executive  Order  10485,  for  a 
Presidential  permit  to  construct, 
connect,  operate  and  maintain  eletrfc 
transmission  facilities  at  the 
international  border  between  the  United 
States  and  Canada.  This  application  has 
been  docketed  as  PP-84.  The 
components  of  the  CMP  project  will 
consist  of:  (1)  a  ±  450  kV  direct  current 
transmission  line  extending  from  the 
United  States-Canadian  border  in  the 


township  of  Bowmantown,  Maine,  to  a 
converter  terminal  located  near  the 
towns  of  Farmington  and  Jay,  Maine:  (2) 
a  converter  terminal  located  near  the 
towns  of  Farmington  and  Jay,  Maine:  (3) 
a  345  kV  alternating  current 
transmission  line  extending  from  the 
converter  terminal  to  the  existing 
Surowiec  Substation  in  the  town  of 
Pownal,  Maine:  (4)  expansion  of  the  345 
kV  Surowiec  Substation  at  Pownal, 
Maine:  and  (5)  the  possible  construction 
of  a  ground  electrode.  The  transmission 
line  and  converter  terminal  will  be 
designed  to  transmit  up  to  1,000 
megawatts  (MW)  of  electric  power. 

According  to  the  applicant,  the 
purpose  of  the  proposed  project  is  to 
provide  the  electric  service  customers  of 
CMP,  and  other  Maine  energy  supply  - 
companies  with  a  new  source  of  power. 
Even  with  increasing  conservation,  load 
management  and  cogeneration,  CMP 
still  expects  to  need  150  to  200  MW  of 
additional  capacity  in  1992  or  1993,  and 
as  much  as  500  to  700  MW  by  the  year 
2000.  CMP  ex|}ects  electricity  sales  to 
increase  by  about  2.9%  a  year  into  the 
next  century. 

CMP  proposes  to  use  the  subject 
facilities  to  purchase  electric  power 
from  HQ.  The  proposed  purchased  by 
CMP  would  consist  of  three  blocks  of 
capacity.  The  first  block  would  be  400 
MW  and  would  start  in  1992.  The 
second  block  would  be  200  MW  and 
would  start  in  1995,  and  the  last  200  to 
400  MW  block  of  capacity  would  start 
between  1999  and  2001.  CMP  plans  to 
use  about  half  of  the  first  two  blocks 
and  most  of  the  third  block  to  meet  its 
own  needs.  The  remainder  will  be 
resold  by  CMP  to  other  utilities  in  Maine 
and  other  New  England  states.  Although 
the  terms  of  the  power  purchase 
agreement  are  presented  for  public 
information,  it  should  be  noted  that  ERA 
does  not  approve  or  otherwise  judge  the 
terms  of  power  purchase  agreements  - 
and,  furthermore,  does  not  consider  the 
economic  merits  of  the  commercial 
arrangement  in  deciding  whether  or  not 
to  grant  a  Presidential  permit,  as  this  is 
a  State,  not  federal,  issue. 

The  ERA  has  determined  that  the 
issuance  of  a  Presidential  permit  to  CMP 
for  the  proposed  facilities  would 
constitute  a  major  federal  action 
significantly  affecting  the  environment 
Consequently,  pursuant  to  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969,  and 
EIS  will  be  prepared  to  assess  the 
impact  of  the  proposed  action  on  the 
environment. 

Interested  agencies,  organizations, 
and  members  of  the  general  public 
desiring  to  submit  written  comments  or 
suggestions  for  consideration  in 


connection  with  the  preparation  of  this 
EIS  are  invited  to  do  so  and  are 
encouraged  to  attend  the  public  scoping 
meetings  which  will  be  held  on 
December  1. 1987.  in  Mexico,  Maine,  on 
December  2. 1987.  in  Rangeley,  Maine, 
and  on  December  3. 1967,  in  Augusta 
and  Lewiston.  Maine.  Parties  who  desire 
to  present  oral  comments  at  the  scoping 
meetings  should  provide  advanced 
notice  to  ERA  as  described  below  under 
"COMMENTS  AND  SCOPING 
MEETING."  Upon  completion  of  the 
draft  EIS.  its  availability  will  be 
aimounced  in  the  Federal  Register,  at 
which  time  further  comments  will  be 
solicited. 

Preliminary  Definition  of  Enviroomental 
Issues 

The  purpose  of  this  notice  is  to  solicit 
comments  and  suggestions  for 
consideration  in  preparation  of  the  EIS. 
As  background  for  public  comment  and 
suggestions,  it  is  useful  to  list  those 
environmental  issues  which  have  been 
tentatively  identified  for  analysis  and 
assessment  in  the  EIS.  This  is  not 
intended  to  be  all  inclusive  or  to  imply 
any  predetermination  of  impacts. 

Additional  issues  for  analysis  may  be 
identified  as  a  result  of  public  conunent 

A.  Environmental  Issues  Associated 
with  Transmission  Line  Contruction 

(1)  The  loss  or  modification  of  upland 
plant  communities  due  to  the  permanent 
removal  of  all  tall-growing  vegetation 
from  proposed  rights-of-way.  and  of  all 
vegetation  from  tower  footings,  access 
roads  substation  sites; 

(2)  Minor  relocations  and  alterations 
to  other  existing  facilities  along 
proposed  rights-of-way: 

(3)  Temporary  disruption  of  wildlife 
communities,  agricultural  production 
and  other  land  uses  along  the  line  route 
during  actual  construction; 

(4)  Potential  long-term  effects  on 
wildlife  communities  from  loss  and 
modification  of  habitat; 

(5)  Temporary  interference  with 
aquatic  life  during  construction  at  steam 
and  river  crossings; 

(6)  Potential  long-term  effects  to 
aquatic  resources  from  erosion  and 
sedimentation  and  clearing  of  riparian 
vegetation: 

(7)  Temporary  secioeconomic 
perturbations  due  to  the  influx  of 
construction  workers  into  sparsely 
populated  areas; 

(8)  Temporary  noise  and  air  pollution 
resulting  from  operation  of  construction 
equipment  and  from  burning  of  slash 
from  clearing  of  rights-of-way  and  the 
converter  terminal  site: 


(9)  Disruption  and  displacement  ot 
soils  during  activities  associated  with 
land  clearing;  and 

(10)  Potential  disturbance  and 
contamination  of  groundwater. 

B.  Environmental  issues  Associated 
with  Transmission  Line  Operation  and 
Maintenance 

(1)  Long-term  withdrawal  of 
traditional  land  use  (e.g.,  forest, 
agriculture,  residential)  within  rights-of- 
way  and  land  required  for  other  project 
facilities; 

(2)  Periodic  interference  with  plant 
and  wildlife  communities  along  rights- 
of-way  due  to  required  maintenance 
activities,  particularly  vegetation 
control; 

(3)  Generation  of  acoustic  noise  and 
electromagnetic  interference  with  radio 
and  television  reception  along  rights-of- 
way; 

(4)  Possible  biological  effects  such  as 
reduced  growth  or  viability  for  plant  and 
animal  species  resident  within  or  in 
proximity  to  rights-of-way; 

(5)  Possible  health  effects  from 
periodic  and/or  prolonged  exposure  to 
air  ions  and  ozone  produced  by  direct 
current  transmission: 

(6)  Possible  health  ejects  from 
periodic  and/or  prolonged  exposure  to 
electric  and  magnetic  flelds  produced  by 
alternating  and  direct  current 
transmission: 

(7)  Possible  long-term  effects  on 
public  health  and  aquatic  and  terrestrial 
organisms  due  to  the  use  of  herbicides 
for  vegetation  control; 

(8)  Indirect  ecological  and 
socioconomic  effects  resulting  from 
easier  unauthorized  human  access  to 
some  areas  via  access  roads  and  rights- 
of-way,  such  as  increased  hunting  or  use 
by  motorcycles  or  snowmobiUes; 

(9)  I^ng-term  visual  impacts  resulting 
from  the  presence  of  support  towers, 
conductors,  and  other  project  facilities; 
and 

(10)  Damage  to  non-project  facilities 
(e.g.,  underground  pipelines)  due  to 
operation  of  a  ground  electrode. 

C.  Other  Specific  Environmental  Issues 

(1)  The  possibility  of  affecting 
threatened  or  endangered  species  or 
critical  habitats  for  such  species; 

(2)  Identification  and  review  of 
alternatives  to  construction  within  a 
100-year  floodplain  or  identified 
wetlands  and  identification  and  review 
of  matigating  measures  to  be  taken  if  it 
is  found  that  there  are  no  practicable 
alternatives  to  construction  in  a 
floodplain  or  wetland; 

(3)  Possible  direct  and  adverse  effects 
on  the  values  for  which  a  wild,  scenic  or 
recreational  river  was  established; 


(4)  Environmental  factors  relevant  to 
any  proposed  construction  in  or  over 
navigable  rivers,  or  to  any  proposed 
actions  resulting  in  the  discharge  of 
dredge  or  fill  materials  into  any  waters 
of  the  U.S.; 

(5)  Actions  having  an  impact  on  the 
continued  use  and  viability  of  prime  and 
unique  farmlands; 

(6)  Possible  effects  on  sites  or 
properties  included  on,  nominated  for, 
or  eligible  for  inclusion  in  the  National 
Register  of  Historic  Places,  or  on 
historical,  architectural  or  archeological 
sites  or  national  significance;  and 

(7)  Possible  adverse  impacts  on 
National  Forest  lands. 

Preliminary  Definition  of  Alternatives 

One  of  the  major  purposes  of  an  EIS  is 
to  define  the  reasonable  alternatives  to 
the  proposed  action,  and  the 
environmental  impacts  to  be  expected 
from  each  reasonable  alternative.  As 
background  for  public  comments  and 
suggestions  concerning  reasonable 
alternatives  to  be  considered,  the  broad 
classes  of  alternatives  which  have  been 
tentatively  identified  are  described 
briefly  below: 

A.  If  the  Presidential  Permit  Is  Issued 

Issuance  of  the  Presidential  permit  by 
E)OE  is  one  of  the  necessary  steps 
leading  to  the  construction  of  an  electric 
transmission  line  which  crosses  the  U.S. 
international  border.  Issuance  of  the 
permit  indicates  that  there  is  no  federal 
objection  to  the  project,  but  does  not 
mandate  that  the  project  be  completed. 
Issuance  of  the  permit  would  not 
necessarily  result  in  construction  of  the 
project  as  presently  proposed  by  CMP. 
Alternate  project  configurations  which 
will  be  considered  in  the  EIS  include: 

(1)  Alternative  corridor  routes  for  the 
proposed  transmission  lines  and 
alternative  sites  for  the  proposed 
converter  terminal; 

(2)  Alternative  tower  designs;  and 

(3)  Undergrounding  of  the  proposed 
facilities. 

B.  If  the  Presidential  Permit  is  Denied 

Denial  of  the  Presidential  permit  by 
DOE  would  result  in  CMP  relying  on 
other  means  to  meet  future  increases  in 
power  demand.  Alternative  means  to 
meet  new  load  requirements  could 
include: 

(1)  The  traditional  course  of  action  of 
continuing  the  operation  of  existing  oil- 
fueled  generating  plants  as  necessary  to 
meet  load,  and  the  construction  of  new, 
conventional  thermal  or  hydroelectric 
generating  plants  as  necessary  to  satisfy 
future  increases  in  load: 

(2)  Development  and  construction  of 
new,  non-conventional  types  of 


generating  plants  (e.g.,  solar  or  wind)  to 
reduce  the  need  for  generating  electric 
energy  by  oil  or  coal  or  for  future 
construction  of  conventional  generating 
plants; 

(3)  Load  management  by  energy 
storage  or  conservation  and/or 
replacement  of  some  end  uses  of 
electricity  by  other  sources  of  energj,-. 
which  would  reduce  seasonal  variations 
in  load  and  total  annual  electrical 
energy  requirements; 

(4)  Purchases  of  power  from  utilities 
within  the  United  States;  and 

(5)  Development  of  cogeneration  and 
distributed  small  power  projects 
throughout  the  state. 

Mitigation  Alternatives 

The  environmental  impacts  which 
would  result  from  construction  and 
operation  of  the  proposed  project  would 
depend  on  the  choice  among  a  number 
of  alternative  possibilities  as  to  where, 
when  and  how  the  project  was 
constructed,  as  well  as  the  choice  of 
alternative  maintenance  and  repair 
procedures  during  operation. 
Tentatively  identified  groups  of 
alternatives  for  consideration  in  the  EIS 
include:  (a)  Design,  (b)  route  selection, 
(c)  construction  practices  and  (seasonal) 
timing,  (d)  rights-of-way  clearing 
procedures,  and  (e)  rights-of-way 
maintenance  practices. 

Comments  and  Scoping  Meeting 

The  purpose  of  the  scoping  meetings 
is  to  obtain  information  from  interested 
parties  on  the  issues  which  should  be 
addressed  when  preparing  the  EIS. 
These  meetings  will  be  conducted 
informally:  however,  a  transcript  of  the 
meetings  will  be  prepared.  Parties  who 
desire  to  present  oral  comments  at  a 
meeting  should  provide  advanced  notice 
to  ERA  by  November  24. 1987,  if 
possible.  Every  effort  will  be  made  to 
provide  those  present,  who  have  not 
provided  advanced  notice,  with  a 
chance  to  speak  if  time  permits.  The 
ERA  has  designated  Mr.  Anthony  J. 
Como  as  presiding  officer  at  these 
meetings.  The  presiding  officer  will 
establish  the  order  of  speakers  and 
provide  any  additional  procedures 
necessary  for  the  conduct  of  the 
meetings. 

Speakers  will  be  allotted 
approximately  15  minutes  for  their  oral 
statement.  Should  any  speaker  desire  to 
provide  for  the  record  further 
information  which  cannot  be  presented 
within  the  designated  time  limit,  such 
additional  information  may  be 
submitted  in  writing  by  January  12. 1988. 
Written  comments  will  be  considered 
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and  given  equal  weight  with  oral 
comments. 

A  transcript  of  the  scoping  meetings 
will  be  retained  by  DOE  and,  upon 
request,  made  available  for  inspection 
and  copying  at  the  Freedom  of 
Information  Library,  Room  lE-090, 
Forrestal  Bldg..  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
between  the  hours  of  9:00  a.m.  and  4KX) 
p.m.,  Monday  through  Friday. 

Draft  EIS  Schedule  and  Availability 

The  draft  EIS  (DEIS)  is  scheduled  for 
completion  by  January  1989,  at  which 
time  its  availability  will  be  announced 
in  the  Federal  Register  and  public 
comments  again  will  be  solicited. 

Those  individuals  who  do  not  wish  to 
submit  comments  or  suggestions  at  this 
time  but  who  would  like  to  receive  a 
copy  of  the  DEIS  for  review  and 
comment  when  it  is  issued  should  notify 
Mr.  Anthony  ].  Como  at  the  address 
given  in  the  prior  section. 

One  of  the  requirements  placed  on  the 
applicant  for  a  Presidential  permit  is  the 
submission  of  an  Environmental  Report. 
This  report  is  scheduled  for  completion 
by  March  1988.  This  and  other 
documents  to  be  used  in  preparation  of 
the  DEIS  will  be  made  available  for 
pubhc  inspection  at  several  public 
libraries  or  reading  rooms  in  Maine.  A 
notice  of  the  locations  for  such 
availability  will  be  provided  in  the 
Federal  Register  at  a  later  date. 

Issued  in  Washington.  DC,  on  November  9, 
1987. 

Mary  L.  Walker, 

Assistant  Secretary.  Environment.  Safety  and 

Health. 

(FR  Doc.  87-28354  Filed  11-12-87;  8:45  am] 

BHXING  CODE  M50-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER88-41-000.  et  al.] 


Florida  Power  ft  Light  Company,  et  aL.; 
Electric  Rate  and  Corporate 
Regulation  HIings  i 

November  6, 1987.  ' 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Flmida  Power  ft  Light  Company 

[Docket  No.  ER88-41-000] 

Take  notice  that  on  October  15, 1987, 
Florida  Power  &  Light  Company  (FLP) 
tendered  for  filing  a  Stipulation  and 
Agreement  executed  between  FPL  and 
Seminole  Electric  Cooperative,  Inc.   i 
(Seminole).  FPL  states  that  the  I 

Stipulation  and  Agreement  is  intended 
to  comply  with  the  Commission's  Order 


No.  475  in  Docket  No.  RM87-4  with 
respect  to  the  effects  of  the  lower 
marginal  federal  income  tax  rate  under 
the  Tax  Reform  Act  of  1986. 

FPL  proposes  revised  long  term 
transmission  service  rates  (service 
provided  with  a  diu-ation  of  more  than 
seven  days)  to  be  effective  on  October  1, 
1987.  FPL  has  submitted  with  this  filing 
amendments  to  each  of  the  transmission 
service  agreements  pursuant  to  which 
FPL  provides  transmission  service  to 
Seminole. 

FPL  states  that  the  filed  Stipulation 
and  Agreement  represents  an  overall 
compromise  in  order  to  resolve  a 
number  of  issues  concerning  FPL's  rates 
for  transmission  service  and  full  and 
partial  requirements  service  to 
Seminole,  including  the  effect  of  the  new 
tax  laws  on  FPL's  rates  for  these 
services. 

FPL  states  that  copies  of  the  filing 
were  served  upon  Seminole  and  upon 
the  Florida  Public  Service  Commission. 

Comment  date:  November  23. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

2.  Gulf  States  Utilities  Company 

[Docket  No.  ER86-558-012] 

Take  notice  that  on  October  29, 1987, 
Gulf  States  Utilities  Company  tendered 
for  filing  pursuant  to  Commission  Letter 
dated  September  25, 1987  a  compliance 
report  for  the  total  refund  to  the  Town  of 
Welsh,  Louisiana,  including  interest. 

Comment  date:  November  23, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Iowa  Public  Service  Company 

[Docket  No.  ER88-4O-0O 

Take  notice  that  on  October  15, 1987, 
Iowa  Public  Service  Company  tendered 
for  filing  proposed  changes  in  its  FERC 
Electric  Service  Tariff,  Volume  No.  1. 
The  proposed  changes  would  decrease 
revenues  in  jurisdictional  sales  and 
service  by  $287,346  based  on  the  twelve 
month  period  ending  December  31, 1986. 

The  reason  for  this  decrease  in 
electric  revenues  is  the  result  of  Tax 
Reform  Act  of  1986. 

Copies  of  the  Hling  were  served  upon 
all  parties  affected  by  the  filing  and  to 
the  Iowa  Utilities  Board. 

Comment  date:  November  23, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Kentucky  Utilities  Company 

[Docket  No.  ER88-42-O00] 

Take  notice  that  on  October  15, 1987, 
Kentucky  Utilities  Company  (Company) 
tendered  for  filing  a  rate  reduction  in  its 
wholesale  rates  in  accordance  with  the 
Final  Rule  in  Order  No.  475  in  Docket 


No.  RM87-'4-a00  issued  by  the  Federal 
Energy  Regulatory  Commission  (FERC) 
on  June  26, 1987.  This  reduction 
concerns  the  Tax  Reform  Act  of  1986, 
wherein  the  tax  rate  was  lowered  from 
46%  to  34%.  FERC  adopted  a  voluntary 
abbreviated  filing  procedure  for  electric 
utilities  to  file  rate  reductions  through  a 
formulary  approach  under  Section  205  of 
the  Federal  Power  Act. 

Comment  date:  November  23, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Minnesota  Power  ft  Light  Company 

[Docket  No.  ER88-70-000] 

Take  notice  that  on  October  30. 1987. 
Minnesota  Power  ft  Light  Company 
(MP&L)  tendered  for  filing  a  rate 
reduction  relating  to  federal  corporate 
income  tax  rate  changes.  MP&L's  rate 
reduction  is  made  in  accordance  with 
the  formula  under  the  Federal  Energy 
Regulatory  Commission's  Order  No.  475 
in  Docket  No.  RM87-4-000  and  will  be 
effective  retroactively  as  of  July  1, 1987. 

Comment  date:  November  23. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Montana  Power  Company 

[Docket  No.  ER88-73-000] 

Take  notice  that  on  November  2, 1987. 
Montana  Power  Company  (MPC) 
tendered  for  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act  an 
agreement  dated  September  2, 1987  for 
the  sale  of  firm  energy  to  the 
Sacramento  Municipal  Utility  District 
during  the  period  from  November  1, 1987 
through  March  31, 1988. 

MPC  has  requested  waiver  of  the 
notice  provisions  of  Section  35.3  of  the 
Commission's  regulations  in  order  to 
permit  the  agreement  to  become 
effective  on  the  date  indicated  above  in 
accordance  with  its  terms. 

Comment  date:  November  23, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER8&-74-0OOJ 

Take  notice  that  on  November  2. 1987, 
Wisconsin  Electric  Power  Company 
(Company)  tendered  for  filing  executed 
Supplements  to  the  Service  Agreement 
for  Transmission  Service  between  the 
Company  and  Wisconsin  Public  Power, 
Inc.  System  (the  WPPI  System).  The 
Supplements  set  forth  transmission 
transactions  under  which  Wisconsin 
Electric  will  provide  electric  service  to 
the  WPPI  System.  Supplement  No.  12 
has  an  effective  date  of  lune  1, 1989,  and 
Supplement  Nos.  13  and  14  have  an 
effective  date  of  January  1. 1990. 


Wisconsin  Electric  requests  waiver  of 
the  Commission's  notice  requirement  in 
order  to  allow  the  effective  dates  to 
become  operative. 

Copies  of  the  filing  have  been  served 
on  the  WPPI  System  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  November  23, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  States  Power  Company 
(Wisconsin) 

[Docket  No.  ER88-72-000] 

Take  notice  that  on  November  2, 1987, 
Northern  States  Power  Company,  Eau 
Claire.  (Wisconsin)  (NSPW)  tendered 
for  filing:  proposed  changes  in  its 
currently  effective  Firm  Power  Sale  for 
Resale  Service  (W-1)  Rate  Schedules  for 
full  requirements  service;  and  proposed 
changes  in  its  currently  effective  Firm 
Power  Sale  for  Resale  Service-North 
Central  Power  (NCP-1)  Rate  Schedules. 
NSPW  states  that  the  proposed  changes 
are  intended  to  increase  rates  for  W-1 
service  to  its  existing  fifteen  full 
requirements  wholesale  customers  and 
to  increase  rates  for  partial 
requirements  service  to  North  Central 
Power  Company,  Inc. 

NSPW  states  that  the  proposed  rate 
schedule  changes  will  increase  revenues 
trom  sales  to  these  customers  by 
$2,369,293  based  on  sales  for  the  January 
1. 1988  to  December  31. 1988  test  year. 

NSPW  requests  an  effective  date  of 
January  2. 1988. 

Copies  of  die  filing  were  served  upon 
each  affected  customer,  the  Public 
Service  Commission  of  Wisconsin,  and 
the  Michigan  Public  Service 
Commission. 

Comment  date:  November  23, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  San  Diego  Gas  ft  Electric  Company 
[Docket  Na  ER88-71-000] 

Take  notice  that  on  November  2. 1967, 
San  Diego  Gas  ft  Electric  Company 
(SDG&E)  tendered  for  filing  a  change  of 
scheduling  and  dispatching  charge  for 
the  San  Diego-Edison  Finn  Transmission 
Service  Agreement  (Agreement)  Rate 
Schedule  FERC  No.  60. 

Under  the  terms  of  the  Agreement. 
SDGftE  will  make  available  to  Southern 
California  Edison  Company  (Edison) 
firm  transmission  service  between 
points  near  the  U.S.-Mexico  border  and 
San  Onofre  as  specified  in  the 
Agreement 

SDGftE  has  requested  an  eSecdve 
date  of  January  1. 1988. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Edison. 


Comment  date:  November  23, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northern  States  Power  Company 
(Minnesota) 

[Docket  No.  ER88-75-000] 

Take  notice  that  on  November  2, 1987, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing 
proposed  changes  in  FERC  wholesale 
rates. 

The  10  affected  firm  power  total 
requirements  wholesale  customers  and 
their  current  FERC  rate  schedule 
designations  of  their  contracts  are  as 
follows: 


Customer 


Rrm    Power    Service    Primaiy 
Distribution  Vottage: 

Arlington 

Bro«imton 

Kasota 

Kasson 

North  St  Paul 

Shakopee 

Winthrop... 

Firm  Povver  Service  Transmis- 
son  Voltage: 

Arwka . 

Buffalo 

Ctiaska. _ _ 


FERC  rate 

schedule 

Mo. 


421 
422 
426 
427 
429 
431 
433 


420 
423 
424 


The  9  affected  load  pattern  partial 
requirements  wholesale  customers  and 
their  current  FERC  rate  schedule 
designations  of  their  contracts  are  as 
follows: 


FERC  rate 

Customer 

sdiedule 

No. 

Load  Pattern  Service  Transmis- 

sion Voltage: 

Ada 

390 

East  Grand  Forks    

387 

Fairfax 

400 

Kenyon .»......_...._... 

394 

te  Sueur 

392 

Madelia   

397 

Melroee-...  

401 

Olivte 

388 

Sk)ux  Falls.™ 

413 

The  total  increase  in  $3,094,000,  or 
12.9%.  above  the  rates  in  effect  on  the 
date  of  this  filing.  It  is  requested  that  the 
increase  by  permitted  to  become 
effective  on  January  1, 1988,  which  is  60 
days  from  this  date  of  filing. 

NSP  states  diat  the  proposed  rate 
increases  are  needed  because  operating, 
maintenance  and  capital  costs  have 


increased  since  the  present  rates 
became  effective. 

Copies  of  the  rate  schedule  change 
and  comparative  billing  data  were 
served  upon  NSFs  customers  affected 
by  this  filing.  In  addition,  copies  of  the 
filing  have  been  mailed  to  the  Minnesota 
Public  Utilities  Commission,  the  North 
Dakota  Public  Service  Conunission  and 
the  South  Dakota  Public  Utilities 
Commission. 

Comment  date:  November  23, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motic 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  0.  Caahell. 
Acting  Secretary. 
[FK  Doc  87-28254  Filed  11-2-87;  8:45  am] 

BILLINO  CODE  STir-OI-M 


[Docket  Nos.  ESIB  1-000  et  at] 

UtiliCorp  United,  Inc^  et  aL;  Electric 
Rate  and  Corporate  Regulation  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  UtiliCorp  United  In& 
[Docket  Na  ES8S-8-000) 
November  4, 1987. 

Take  notice  that  on  October  28. 1987, 
UtiliCorp  United  Inc.  (Applicant)  filed 
an  application  seeking  an  order  under 
Section  204(a)  of  the  Federal  Power  Act 
authorizing  the  Applicant  to  issue,  from 
time  to  time,  up  to  and  including 
$500,000,000  of  unsecured  notes.  All 
notes  would  have  final  maturities  no 
later  than  December  31, 1990. 

Comment  date:  November  27, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  Cliffs  Electric  Service  Company  et  al. 

[Docket  No.  ER87-632-000] 
November  5. 1987. 

Take  notice  that  on  October  30, 1987, 
Cliffs  Electric  Service  Company,  et  al, 
(CESCO)  tendered  for  filing  additional 
information  that  gives  explanation  to 
five  cost  items  provided  in  CESCO's 
letter  of  September  28, 1987. 

Comment  date:  November  19, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER88-62-000|  | 

November  S.  1967. 

Take  notice  that  on  October  30, 1987. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  a  notice  of  termination  of  its 
currently  effective  Rate  Schedule  FERC 
No.  86.  The  Rate  Schedule,  dated  April 
29, 1987,  provides  for  the  sale  of 
capacity  and  energy  to  Long  Island 
Lighting  Company  (LILCO). 

The  Rate  Schedule  has  been  j 

terminated  pursuant  to  its  terms. 

Con  Edison  seeks  an  effective  date  of 
October  25. 1987,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

A  copy  of  this  filing  has  been  served 
upon  LILCO. 

Comment  date:  November  19, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Michigan  Power  Company  I 

(Docket  No.  ER88-65-000)  ]      . 

November  5. 1987. 

Take  notice  that  on  October  30. 1987, 
Michigan  Power  Company  (Michigan 
Power)  tendered  for  filing  a  proposed 
rate  change  in  Service  Schedule  B     - 
(Concurrent  Exchange  Agreement]  of 
the  Agreement  between  Indiana 
Michigan  Power  Company  (I&M) 
(formerly  Indiana  &  Michigan  Electric 
Company)  and  Michigan  Power, 
heretofore  designated  by  the 
Commission  as  I&M  Rate  Schedule 
FERC  No.  25.  to  reflect  the  decrease  in 
the  Federal  corporate  income  tax  rate  , 
pursuant  to  the  Tax  Reform  Act  of  1988. 
The  proposed  rate  change  will  decrease 
Michigan  Power's  annual  revenues  from 
I&M  for  transmission  service  by 
approximately  $22,391  per  year.  This 
rate  decrease  filing  is  being  made     j 
pursuant  to  the  abbreviated  filing 
requirements  set  forth  in  Section  35.27  of 
the  Commission  Regulations. 

Michigan  Power  requests  that  this  rate 
change  be  made  effective  as  of  July  1, 
1987. 


Copies  of  the  filing  were  served  upon 
Indiana  Michigan  Power  Company,  the 
Indiana  Utility  Regulatory  Commission 
and  the  Michigan  Public  Service 
Commission. 

Comment  date:  November  19, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Michigan  Power  Company 

[Docket  No.  ER88-66-000] 
November  5, 1987. 

Take  notice  that  on  October  30, 1987, 
Michigan  Power  Company  (Michigan 
Power)  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Tariff  MRS, 
Voume  No.  1,  presently  on  file  with  the 
Commission  which  are  applicable  to  the 
City  of  Dowagiac,  Michigan  and  the 
Village  of  Paw  Paw,  Michigan  to  reflect 
the  decrease  in  the  Federal  corporate 
income  tax  rate  pursuant  to  the  Tax 
Reform  Act  of  1986.  The  proposed 
change  in  resale  rates  will  decrease 
Michigan  Power's  annual  revenues  fi^m 
the  City  of  Dowagiac  by  an  estimated 
$8,183  and  fit>m  the  Village  of  Paw  Paw 
by  an  estimated  $8,048.  'This  rate 
decrease  filing  is  being  made  pursuant 
to  the  abbreviated  filing  requirements 
set  forth  in  Section  35.27  of  the 
Conmiission's  Regulations. 

Michigan  Power  requests  that  this  rate 
change  be  made  effective  as  of  July  1. 
1987. 

Copies  of  the  filing  were  served  upon 
the  City  of  Dowagiac.  the  Village  of  Paw 
Paw  and  the  Michigan  PubUc  Service 
Commission. 

Comment  date:  November  19. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Montaup  Electric  Company        -t.  i^- 
[Docket  No.  ER88-61-000] 

Novemi)€r  5, 1987. 

Take  notice  that  on  October  29, 1987. 
Montaup  Electric  Company  (Montaup) 
tendered  for  filing  rate  schedule 
revisions  incorporating  the  1988  forecast 
billing  rate  for  its  purchased  capacity 
adjustment  clause  (PCAC)  for  all- 
requirements  service  to  Montaup's 
affiliates  Eastern  Edison  Company 
(Eastern  Edison)  in  Massachusetts  and 
Blackstone  Valley  Electric  Company 
(Blackstone)  in  Rhode  Island  and 
contract  demand  service  to  three  non- 
affiliated customers:  The  Town  of 
Middleborough  in  Massachusetts  and 
the  Pascoag  Fire  District  and  the 
Newport  Electric  Corporation  in  Rhode 
Island.  The  new  forecast  billing  rate  is 
$6.94101 /kw-Mo.  Montaup  requests  that 
the  new  rate  become  effective  January  1, 
1988  in  accordance  with  the  PCAC. 

Montaup's  filing  was  served  on  the  ' 
affected  customers.,  the  Attorneys 


General  of  Massachusetts  and  Rhode 
Island,  the  Rhode  Island  Public  Utilities  ' 
Commission  and  the  Massachusetts 
Departmentof  Public  Utilities. 

Comment  date:  November  19, 1987,  in 
accordance  with  Standard  Paragraph  E  ' 
at  the  end  of  this  notice. 

7.  New  England  Power  Company.,.,. . 

[Docket  No.  ER88-6fr-000|  ' 

November  5. 1987. 

Take  notice  that  on  October  30. 1987, 
New  England  Power  Company  (NEP) 
tendered  for  filing  revised  rate 
schedules  reflecting  rate  decreases 
calculated  pursuant  to  Order  No.  475 
and  Section  35.27  of  the  Commission's 
regulations.  In  accordance  with  these 
regulations,  NEP  requests  that  these 
reductions  become  effective  July  1, 1987. 
Upon  approval  of  the  proposed  rates, 
NEP  states  that  the  appropriate  refunds 
will  be  made  without  interest. 

According  to  NEP,  the  proposed 
reductions  have  been  calculated  using 
the  formula  presented  in  Order  No.  475 
and,  therefore,  reflect  the  reduction  in 
the  Federal  corporate  tax  rate  from  46% 
to  34%.  The  revisions  are  proposed  for 
the  following  NEP  rate  schedules: 

FERC  Electric  Tariff,  Original  Volimie  No.  3 
FERC  Electric  Tariff.  Original  Volume  No.  4 
Rate  Schedule  FERC  No.  323.  Supplement  No. 

5 
Agreement  for  Transmission  of  Finn  Power— 

Pascoag  Fire  District 
Supplement  No.  5  to  Service  Agreement 

under  FPC  Electric  Tariff,  Original  Volume 

No.  1 — Massachusetts  Electric  Facilities 

Credits 
Supplement  No.  6  to  Service  Agreement     - 

under  FPC  Electric  Tariff,  Original  Volume 

No.  1— Maiuachusetts  Electric  Facilities 

Credits  v  ■■!-:  i.- 

NEP  further  states  that  copies  of  its 
filing  letter  and  the  appropriate  revised 
rate  sheets  have  been  sent  to  all 
affected  customers. 

Comment  date:  November  19. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Potomac  Electric  Power  Company 

[Docket  No.  ER88-09-000] 
November  5, 1987. 

Take  notice  that  on  October  30, 1987, 
Potomac  Electric  Power  Company 
(Pepco).  1900  Pennsylvania  Avenue. 
N.W.  Washington.  D.C.  20068,  tendered 
for  filing  an  amendment  to  its  agreement 
for  sale  and  purchase  of  electric  power 
and  energy  for  sales  to  its  only 
wholesale  customer.  Southern  Maryland 
Electric  Cooperative,  Inc.  (Smeco)  under 
Rate  Schedule  FERC  No.  34.  The 
amendment,  which  has  been  agreed  to 
and  concurred  in  by  Smeco,  provide*  ..'. 
rates  for  the  period  January  1, 1988  '   ''  ■' 


through  December  31. 1990  that 
represent  rate  reductions  from  currently 
effective  rate  levels  of  $6.5  million  for 
1988,  $5.25  million  for  1989  and  $3.75 
million  for  1990.  These  rates  recognize 
the  effects  of  the  Tax  Reform  Act  of 
1986. 

Comment  date:  November  19. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

9.  Soutfiwestem  Public  Service 
Company  and  Black  Mesa  Power 
Company 

(Docket  No.  ER87-584-000] 
November  S,  1987. 

Take  notice  that  on  November  2. 1967. 
Southwestern  Public  Service  Company 
(Southwestern)  and  Black  Mesa  Power 
Company  (Black  Mesa)  tendered  for 
filing  an  amendment  to  their  original 
filing  received  on  August  13. 1987.  In 
their  original  filing.  Southwestern  and 
Black  Mesa  filed  a  joint  application 
seeking  an  order  pursuant  to  Sections 
203, 204,  and  205  of  the  Federal  Power 
Act  and  Parts  33. 34,  and  35  of  the 
Commission's  regulations. 

Notice  of  the  joint  application  was 
issued  August  13. 1987. 

In  their  amendments,  the  parties  are 
providing  information  to  supplement  the 
original  filing  so  that  the  application  will 
meet  certain  filing  requirements  as 
prescribed  by  Part  35  of  the 
Commission's  regulations. 

Copies  of  the  Supplemental  Filing 
were  served  upon  the  Corporation 
Commission  of  the  State  of  Oklahoma 
and  the  State  Corporation  Commission 
of  the  State  of  Kansas. 

Comment  date:  November  19. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

ID.  Southern  Califoruia  Edison  Company 

[Docket  No.  ER88-67-000] 
November  5, 1987. 

Take  notice  that  on  October  30. 1987, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  a  change  of 
rate  for  scheduling  and  dispatching 
services  under  the  provisions  of  Edison's 
agreements  with  the  parties  listed  below 
as  embodied  in  their  FERC  Rate 
Schedules.  Edison  requests  that  the  new 
rates  for  these  services  be  made 
effective  January  1, 1988. 


Entily 

Rate  schedule 
F^flC  No. 

1.  Oly  o«  Pnadena  (Pasaden^ 

a  Ci«y  o(  Lo»  Angeles  (Loe  Angetes) 

3.  Suie  o(  CaKiomw.  Departmenl  ol  Water 
Resources  (CDWR) 

15S.177 
»0t  IIS,  140. 
141. 183.  188 

112.  113.  181 

4.  City  o»  BurtMT*  (Burbank) 

5.  PaoiRe    Giis    and    Bectie   Companir 

<PQ*HlE) 

188,175 
117.  M7 

EnWy 

Rateeetwdule 
FERC  No. 

6.    Western    Area    Power    Adminlstralion 
(Western).  

120 

7.  Arizona  Electric  Poieer  Cooperativs  mc. 
(AEPCO>., 

8.  CHy  a(  Qlendals  (Glendale) 

9.  San  Diego  Gas  and  Electric  Comom 
(S06SE) 

10.  M-S-H  Public  Power  Agency  (M-S-fl) 

132.  161 
143.178 

151 
153 
185 

Edison  states  that  the  filing  is  in 
accordance  with  the  terms  of  each  of 
these  agreements,  which  state  that  the 
rates  for  these  services  will  be 
redetermined  pripr  to  January  1  of  each 
year  based  on  Edison's  annual  budget 
for  load  dispatching  and  production 
section  function  expenses  for  that  year. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  November  19, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southern  California  Edison  Company 

[Docket  No.  ER88-64-000] 
November  5, 1987. 

Take  notice  that  on  October  30, 1987, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  a  change  of 
rate  for  scheduling  and  dispatching 
services  imder  the  provisions  of  Edison's 
agreements  with  the  parties  listed  below 
as  embodied  in  their  FERC  Rate 
Schedules.  Edison  requests  that  the  new 
rates  for  these  services  be  made 
effective  January  1, 1988. 


EnWy 


1.  CHy  o(  Riverside  (R)vsrside> 

2.  city  a<  Aneheim  (Anerieim) 

3.  CHy  of  Vernon  (Vernon) 

4.  CNy  o(  Banning  (Banning) 

5.  CHy  of  Azusa  (Azusa) _—— 


6.  CHy  of  Cotton  (Cotton) . 


Ratesdwdule 
FERC  Ma 


128.  165.  192. 
194.  198.  205. 

212 
130.  164.  193. 
200.204.208 
148.  1S4.7. 
17&  195.  207 
159.  190.  198. 

210 

180.  189.  196. 

201.209 

\9Z.  191.  202. 

211 


Edison  states  that  the  filing  is  in 
accordance  with  the  terms  of  each  of 
these  agreements,  which  state  that  the 
rates  for  these  services  will  be 
redetermined  prior  to  January  1  of  each 
year  based  on  Edison's  annual  budget 
for  load  dispatching  and  production 
section  function  expenses  for  that  year. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  dbte:  November  19, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ERB8-63-O0OJ 
November  S,  1987. 

Take  notice  that  on  October  30. 1987, 
Wisconsin  Public  Service  Corporation 
(Company)  tendered  for  filing  a  hew 
service  agreement  for  partial 
requirements  load  pattern  service  to 
Consolidated  Water  Power  Company.  . 
Wisconsin  Rapids,  Wisconsin 
(Customer)  together  with  a  new  W-3 
form  of  tariff  for  partial  requirements 
load  pattern  service  to  interconnected 
customers.  The  new  service  agreement 
will  replace  in  its  entirety  a  service 
agreement  between  the  parties  dated 
June  24. 1977  which  is  currently  on  file 
as  service  agreement  No.  1  under  the 
Company's  FERC  Electric  Tariff,  1st 
Revised  Volume  No.  1.  The  new  tariff 
becomes  an  optional  tariff  to  1st 
Revised  Volume  No.  1.  The  Company, 
with  the  support  of  the  Customer,  has 
requested  an  effective  date  of  January  1. 
1980,  for  the  new  service  agreement  and 
tariff. 

The  new  optional  tariff  is  a  complex 
time  of  use  rate  designed  to  follow  the 
Company's  load  pattern  and  provide 
appropriate  price  signals  to  improve  the 
overaU  efficiency  of  the  Company's 
operation.  Based  on  actual  data  for  the 
12  months  ending  July  31, 1987,  there 
will  be  no  change  in  revenue. 

The  Company  states  that  copies  of  the 
executed  service  agreement  were  sent  to 
the  Customer,  the  two  purchasers  of 
service  under  the  option  1st  Revised 
Volume  No.  1  and  to  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  November  19, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enetgy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person,  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casbeil.  i 

Acting  Secretary.  ' 

|FR  Doc.  87-26255  Filed  11-13-87;  8:45  am) 

I  COOC  «717-fV4l 


(Docktt  Na  Cie7-M5-000, ««  aLl 

Hanson  Corp^  et  aL;  Applications  for 
Certifleatas,  Abandonmants  of  Sarvica 
and  Patitions  To  Amend  Certificates  * 

Take  notice  that  eadi  of  the 
Applicanta  listed  herein  has  filed  an 
application  or  petition  pursuant  to 


section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
November  24, 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  petition  to 
intervene  or  e  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 


Procedure  (18  CPR  385.211, 385.214).  All 
protests  nied  with  the  Commission  will 
be  conndered  by  4tin  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Casliell, 
Acting  Secretary. 


Docket  Na  and  dale  IMed 


Appticam 


Purcheaar  and  tocaiion 


Price  paf  Met 


0187-895-000.  B.  Sept  9.  1987 

C188-71-000  (0189-593),  B.  Oct. 

27.  1987. 
G-18176-000.  O.  Ho¥.  3, 1987 


Hanson  Cofporation,  P.O.  Box  1212, 
Midland.  Texas  79702-1212. 

TenoecGO  OH  Company,  PO.  Boa 
2511.  Houston.  Texas  77001. 
■  do  ,»     ,  ..  - — ~-. 


C182-316-001.  0.  Oct.  29.  1987._._. 

C18&-80-000  (C184-606t.  B.  Nov. 
2.  1987. 

C188-81-000  <C168-I0ee)  B.  *kM. 

2,  1987. 
C188-82-000  (6-193831  B.  Nov.  2. 

1967. 


C18B-84-000  4C184-303).  B.  Now. 
^1987. 


C188-78-000  (C168-e76).  B.  Oct 
30.  1987. 

C164-1470-001.  a  How.  2.  1987 


0188-75-000  (0179-368).  B.  Oct 
29.  1987. 


_do- 


Mesa  OparaSng  Limited  Partnership, 
P.O.  Box  2009,  Amanlk),  Texas 
79189-2009. 

.do 

._..do~-.-_...— _ _. 


do..«. 


..Jo._ 


Union  Oil  Company  of  California. 

P.O.    Box    7600.    Los    Angeles, 

CaM.  90051. 
Mutttsiato  Oil  Properties,  N.V..  P.O. 

BoK  2611,  Houston.  Texas  7701. 


OeM  Gas  PtpeKne  Company,  Certain  acreage  in  Crane 

County,  Texas. 
ANR  Pipelne  Company.  Cedardate.   N£.  FMd,  Ma)or 

County,  OHahome. 
ANR  Pipeline  Company,  Mocane-Laveme  Field.  Harper 

County,  Oklahoma. 
Norttwm  Natural  Gas  Company,  Division  of  Enron  Corp.. 

IMocane-Laveme  FieU,  Harper  County,  Okiatmna. 
Natml  Gas  Pipelna  Company  of  America,  C.V.  Davidson 

#2-2  Wea,  SWy4  of  Sec.  2-T9N-R25W.  Beckham 

County,  Oklahoma. 
Southern  Union  Gas  Company.  CIB  OP  1  and  CIB  OP  2, 

SUB  Units,  Ptaquaminas  ParMt,  Louisiana. 
Northern  Natural  Gas  Company,  Diviaian  ot  Enron  Corp., 

W/2  W/2  Section  21  E/2  W/2  Section  21.  and  W/2 

Section,  aN  of  Block  JT,  TW&N6  RR  Co.  Survey, 

OchSkea  County,  Texas.    . 
Arkia  &iergy  Rasouroaa,  a  diviaion  of  ArkIa,  Inc.,  Sec.  36- 

Tl9r4-R9W,  Choale  Na  1  We*.  Sec.  2-T18N-R9W, 

BkJdgett  No.  1  WeN  «id  River  No.  1  Wed,  tOngfisher 

County,  Oklahoma 
ANR  PIpelina  Company,  N/2  NE/4.  N/2  NW/4.  SW/4 

NW/4    Mid    W/2    SW/4    ot    Sec.    27-T3N-R2BECM. 

Beaver  County,  Oklahoma. 
WiRiston    Basin    Interstate    Pipeline   Company,    Howard 

Ranch  Field,  Fremont  County,  Wyoming. 

ANR   Pipeline   Compwy,   Campt>elt,   N.W.   FieM.   M«4or 
County,  Oklahoma. 


(•)„.. 


■  Appication  was  noticed  in  the  Federal 
racahMd  Odoter  27,  1987.  for  a  one-year 


on  September  24.  1987  (52  F.R  39943).  M  is  tMing  renoticed  to  refied  /^iplicanrs  additional  n^uMt,  by  letter 
at>andonmer«  tor  sales  of  the  subject  gas  for  resale  in  interstate  commerce  under  Applicant's  small  producer 

*  Aaeage  sold  to  Unit  Corporation,  effective  1-1-87. 

*  Asavied  acreage  to  Foran  Oil  Company,  effective  12-1-86. 

*  Property  soW  to  Jack  P.  Speed,  effective  3-1-84. 

*  Property  soM  to  Mr.  William  L  DouQiaa,  affective  6-4-80. 

*  Property  sokl  to  Kaiaer-Frands  Oil  Company,  effective  12-23-85. 

*  Property  aoW  to  Jack  Spaad.  aMactive  10-1-84. 

*  Property  soM  to  Atei  L  Lamb,  affective  »-1-80. 

•Union  Ol  Company  of  CaMomia  soW  its  entire  interest  in  the  Howard  Ranch  Unit  #23-15  to  Natural  Gas  Proceaaing  Company,  effective  12-29-86. 
>*  MiMstate  Oil  Properties.  N.V..  sold  dedicalad  acreage  to  Vanguard  Oil  &  Gas,  Inc.,  effective  12-1-86. 

Fiing  Code:  A— Intiai  Seniice:  B— Abandonment;  C— Amendment  to  add  acreage:  D— Amendment  to  delete  acreage;  E— Total  Successkxi;  F— l>artial 

5iiccsBm.xi 


|FR  Doc  87-26301  Filed  ll-12-«7;  8:45  am] 
I  COM  t717-a«-« 


'  This  notice  does  not  provide  for  consolidation 
for  bearing  of  ihe  rerveral  matters  covered  herein. 


(Docket  Nos.  CP«e-4t-000  et  at.] 

K  N  Enargy,  Inc.,  et  aL;  Natural  Gas 
Cartiflcata  Filings 

Novemlier  6, 1967. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  K  N  Energy,  Inc. 

[Docket  No.  CI>88-48-000l 

Take  notice  that  on  October  26, 1987, 
K  N  Energy,  Inc.  (K  N),  P.O.  Box  15265, 
Lakewood,  Colorado,  80215,  Hied  in 
Docket  No.  CP88-48-000  a  request 
pursuant  to  S  157.205(b)  of  the 
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Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
sales  taps  for  the  delivery  of  gas  to  end 
users  under  authorization  issued  in 
Docket  Nos.  CP83-140-000,  CP83-14a- 

001,  and  CP83-140-002  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

K  N  proposes  the  following  points  of 
delivery  for  the  following  end  users: ' 

flj  Ken  Christiansen 

1  tap  located  in  Thomas  Co.,  Kansas  at 
an  estimated  cost  of  $850. 
Estimated  annual  usage  of  800  Mcf 

(2)DaIeUnruh 

1  tap  located  in  Kearny  Co.,  Kansas  at 
an  estimated  cost  of  $1,150. 
Estimated  annual  usage  of  1,040  Mcf 

(3)  Steve  Schultz 

1  tap  located  in  Hamilton  Co.,  Nebraska 
at  an  estimated  cost  of  $1,150. 
Estimated  annual  usage  of  1.600  Mcf 

(4)  Lela  Ann  Hassler 

1  tap  located  in  Fillmore  Co.,  Nebraska 
at  an  estimated  cost  of  $850, 
Estimated  annual  usage  of  120  Mcf 

fSJArden  Quiring 

1  tap  located  in  York  Co.,  Nebraska  at 
an  estimated  cost  of  $850. 
Estimated  annual  usage  of  800  Mcf 
It  is  stated  that  the  nattual  gas  will 
ultimately  be  consumed  by  end  users 
served  directly  from  K  N's  general 
system  supply.  The  proposed  sales  taps 
are  not  prohibited  by  any  of  K  N's 
existing  tariH's,  it  is  indicated.  K  N  states 
that  the  addition  of  the  new  sales  taps 
will  have  no  signiRcant  impact  on  K  N's 
peak  day  and  annual  deliveries.  The  gas 
delivered  and  sold  by  K  N  to  the  various 
end  users  will  be  priced  in  accordance 
with  the  ciurently  filed  rate  schedules 
authorized  by  the  applicable  state  or 
local  regulatory  body  having 
jurisdiction,  it  is  asserted. 

Comment  Date:  December  21, 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corporation 

(Docket  No.  CP88-37-000] 

Take  notice  that  on  October  20, 1987, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corporation 


*  Customers  reimburse  to  K  N  a  portion  of  tlie 
costs  through  imposition  of  a  connection  charge 
which  varies  by  state  as  follows:  Kansas — S2S0. 
Nebraska— $40a  Colorado— S400  and  Wyoming— 

ssoo. 


(Northern),  2223  Dodge  Street.  Omaha, 
Nebraska  68102,  filed  in  Docket  No. 
CP88-37-000,  a  request  pursuant  to 
S  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  modify  one  delivery 
point  and  appurtenant  facilities  to 
accommodate  natural  gas  deliveries  to 
Peoples  Natural  Gas  Company 
(Peoples),  under  the  certificate  issued  in 
Docket  No.  CP82-401-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically,  Northern  requests 
authorization  to  modify  Eagan  No.  IB,  a 
town  border  station  (TBS)  located  in 
Dakota  Cotmty,  Minnesota,  because  the 
TBS  has  expanded  substantially  in 
recent  years  with  a  subsequent  load 
increase  due  to  additional  residential, 
commercial,  and  industrial  customers.  It 
is  stated  that  the  modification  which  is 
estimated  to  cost  $4,500  would  enable 
the  TBS  to  serve  the- increased 
requirements  of  Peoples  and  its 
customers.  Northern  asserts  that  the 
requirements  would  increase  from 
487,200  Mcf  to  904,800  Mcf  per  year. 

Comment  Date:  December  21, 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

S.  Natiooal  Fuel  Gas  Siq>ply  Corporation 

[Docket  No.  CP88-47-O0OJ 

Take  notice  that  on  October  23, 1987, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203.  filed  in  Docket 
No.  CP88-O47-O00  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  limited-term  certificate  of 
public  convenience  and  necessity 
authorizing  National  Fuel  to  transport 
natural  gas  on  behalf  of  Transco  Energy 
Marketing  Company  (Temco),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  Temco  would  cause 
gas  that  it  purchased  from  Sulpetro,  Ltd. 
to  be  delivered  to  National  Fuel  at  one 
or  both  of  two  existing  interconnections 
between  National  Fuel  and  Tennessee 
Gas  Pipeline  Company  in  Clarence  and 
East  Aurora,  New  York.  National  Fuel 
proposes  to  transport  for  Temco  up  to 
75,000  Mcf  of  gas  per  day  for  a  term  of 
two  years  on  an  interruptible  basis  to  an 
existing  interconnection  between 
National  Fuel  and  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  near 
Wharton,  Pennsylvania  for  ultimate 
delivery  by  Transco  for  Temco's  accotmt 
to  Baltimore  Gas  and  Electric  Company, 
Long  Island  Lighting  Company  and 


Public  Service  Electric  and  Gas 
Company. 

National  Fuel  states  that  as  set  forth 
in  the  proposed  gas  transportation 
agreement  between  National  Fuel  and 
Temco,  it  would  charge  Temco  its 
generally  applicable  T-1  interruptible 
transportation  rate.  According  to 
National  Fuel  the  T-1  rate  is  currently 
29.56  cents  per  Mcf,  plus  two  percent 
shrinkage. 

National  Fuel  states  that  the  proposed 
transportation  service  would  be 
conditioned  upon  the  availability  of 
capacity  sufficient  for  National  Fuel  to 
perform  the  proposed  services  without 
detriment  or  disadvantage  to  National 
Fuel's  obligations  to  its  firm  customers. 

Comment  Date:  November  30, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Northwest  Pipeline  Corporation 

[Docket  No.  CP88-t4-000] 

Take  notice  that  on  October  23, 1987, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP88-44-000  a  request  pursuant  to 
9 157.205(b)  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to  add 
a  receipt  point  in  Sweetwater  County, 
Wyoming,  to  an  existing  transportation 
service  for  Development  Associates,  Inc. 
(Development],  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  Northwest  is  currently 
authorized  to  transport  on  an 
interruptible  basis,  up  to  50,000  MMBtu 
equivalent  of  natural  gas  per  day  for  the 
account  of  Development  as  agent  for  13 
end-users,  pursuant  to  a  gas 
transportation  agreement  dated  August 
22, 1986  (transportation  agreement).  It  is 
claimed  Northwest  was  authorized  to 
receive  gas  for  Development's  accotmt 
at  12  receipt  points  on  Northwest's 
system  and  to  transport  and  deliver  the 
gas  at  7  delivery  points  to  The 
Washington  Water  Power  Company 
(WWP)  in  Spokane,  Franklin  and 
Whitman  Counties,  Washington,  for 
subsequent  delivery  by  WWP  to  13 
specified  end-users. 

It  is  stated  that  on  September  10, 1987, 
Northwest  and  Development  entered 
into  an  amendment  to  the  transportation 
agreement  to  add  the  Green  River 
Gathering  System  Meter  Station  as  a 
new  receipt  point  Northwest  requests 
authority  to  utilize  the  Green  River 
Gathering  System  Meter  Station  as  a 
receipt  point  under  the  transportation 
agreement  in  order  to  provide 
Development  with  additional  flexibility 
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in  tendering  its  gas  supplies  to 
Northwest  for  transportation.  It  is 
claimed  this  would  ultimately  beneflt 
the  13  end-users  eligible  to  be  served 
under  the  transportation  agreement. 

Northwest  further  states  that  the  total 
authorized  transportation  volume  of 
50,000  MMBtu  per  day  to  Development 
would  not  change  as  a  result  of  this 
request  and  the  addition  of  this  receipt 
point  would  have  no  impact  upon 
Northwest's  annual  or  peak  day 
deliveries  to  Development. 

Comment  Date:  December  21, 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Southern  Natural  Gas  Company 

(Docket  No.  CP88-22-«00] 

Take  notice  that  on  October  14, 1987, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham 
Alabama  35202-2563,  filed  in  Docket  No. 
CP88-22-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas,  all  as 
more  fully  set  forth  in  the  appUcation 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  proposes  to  transport  up  to 
10,000  MMBtu  of  natural  gas  per  day  on 
an  interruptible  basis  on  behalf  of  the 
Stone  Port  Wentworth,  Inc.  (Stone). 
Southern  would  receive  natural  gas  from 
SNG  Trading  Inc..  SarVic  Gas  Company. 
Hadson  Gas  Systems,  Inc.,  and 
Corporate  Energy  Services  at  various 
existing  points  of  interconnection  on 
Southern's  contiguous  pipeline  system 
as  specified  in  Exhibit  F  Part  1  of  the 
agreement  attached  to  the  application. 
Southern  further  states  that  it  would 
redeliver  the  gas  less  3.25  percent 
retainer  to  Stone  at  the  Stone  Container- 
Port  Wentworth  Meter  Station  in 
Chatham  County,  Georgia.  Southern 
further  states  that  the  natural  gas  would 
be  transported  under  the  terms  and 
conditions  of  the  transportation 
agreement  between  Stone  and  Southern 
dated  September  24, 1087.  Southern 
proposes  to  provide  the  transportation 
service  through  October  31, 1968. 

Southern  proposes  to  charge  Stone  the 
Transportation  rate  of  77.6  cents  per 
MMBtu  of  gas  redelivered  by  Southern. 
Southern  further  proposes  to  collect 
from  Stone  the  GRI  surcharge  of  1.52 
cents  per  Mcf  or  any  other  GRI  funding 
unit  or  surcharge  as  hereafter 
prescribed,  it  is  explained.  Southern 
further  states  that  the  transportation 
arrangement  will  enable  Stone  to 
diversify  its  natural  gas  supply  sources 
and  to  obtain  gas  at  competitive  prices. 


In  addition.  Southern  will  obtain  take- 
or-pay  relief  on  gas  that  Stone  may 
obtain  from  its  suppUera. 

Comment  Dote:  November  30, 1987,  in 
accordance  with  Standard  Paragraph  F ' 
at  the  end  of  this  notice. 

8.  Tennessee  Gas  Rpeline  Company,  a 
Division  of  Tenneco  Inc.  and  United  Gas 
Pipe  Line  Company 

(Docket  No.  CP77-108-004J 

Take  notice  that  on  October  27, 1987, 
Tennessee  Cae  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511,  Houston,  Texas  77252, 
and  United  Gas  Pipe  Line  Company 
(United).  P.O.  Box  1478.  Houston,  Texas 
77251-1478  (Petitioners),  filed  in  Docket 
No.  CP77-108-004  a  petition  to  amend 
the  order  issued  April  14, 1978,  as 
amended  January  25, 1979,  pursuant  to 
sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  so  as  to  authorize  Tennessee  and 
United  to  exchange  natural  gas,  to 
authorize  Tennessee  to  transport  natural 
gas  on  behalf  of  United,  and  for 
permission  and  approval  to  abandon  a 
point  of  receipt,  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

By  Commission  order  issued  April  14, 
1978,  as  amended  by  order  issued 
January  25, 1979,  Tennessee  was 
authorized  to  transport  and  exchange  up 
to  380,000  Mcf  of  natural  gas  per  day 
(Mcfd)  for  and  with  United  through 
Tennessee's  Sabine-Kinder  pipeline  in 
Calcasieu  Parish,  Louisiana,  it  is  stated. 
Petitioners  indicate  that  Tennessee  is 
authorized  to  receive  United's  gas  from 
Transcontinental  Gas  Pipe  Line 
Corporation  near  Starks,  Calcasieu 
Parish,  Louisiana  (Starks  receipt  point), 
and  Crowley,  Acadia  Parish,  Louisiana 
(Crowley  receipt  point).  It  is  explained 
that  Tennessee  delivers  the  gas  to 
United  at  four  points  on  United's 
system.  In  addition.  Petitioners  aver  that 
Tennessee  was  authorized  to  deliver  to 
United,  as  exchange  gas,  up  to  150,000 
Mcfd  at  Lirette,  Terrebonne  Parish, 
Louisiana  (Lirette  delivery  point).  These 
services  are  performed  pursuant  to  a 
transportation  agreement  between 
Petitioners  dated  July  12, 1976,  and  an 
exchange  and  transportation  agreement 
between  Petitioners  dated  May  1, 1978, 
it  is  indicated. 

Petitioners  propose  to  implement 
changes  to  the  May  1, 1978,  exchange 
and  transportation  agreement  pursuant 
to  an  amendment  dated  June  18, 1987. 
Specifically,  Petitioners  request 
authorization:  (1)  To  abandon  the 
Crowley  receipt  point  leaving  the -Starks 
receipt  point  as  the  sole  receipt  point;  (2) 


to  redefine  the  term  "exchange 
quantity"  to  mean  that  portion  of  the 
transportation  quantity  up  to  75,000 
Mcfd  in  excess  of  the  first  130,000  Mcfd 
which  is  received  by  Tennessee  from 
United  at  the  Starks  receipt  point  to  be 
returned  to  United  at  the  Lirette  delivery 
point;  and  (3)  to  amend  the  rates  to 
reflect  that  United  agrees  to  pay 
Tennessee  for  the  first  130,000  Mcfd  and 
for  volumes  in  excess  of  the  exchange 
quantity  based  on  Tennessee's  effective 
100  Mcf-mile  charge  and  the  respective 
miles  of  haul  between  the  Starks  receipt 
point  and  the  four  delivery  points  on 
United's  system. 

Comment  Date:  November  30, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

7.  Tenaessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

(Docket  No.  CP88-43-0001 

Take  notice  that  on  October  23. 1987, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511,  Houston,  Texas  77252, 
filed  in  Docket  No.  CP88^3-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
make  redeliveries  of  natural  gas  at  a 
metering  facility  near  Putnam  Lake. 
Connecticut  under  a  transportation 
service  to  be  rendered  by  Teimessee  for 
Connecticut  Natural  Gas  Corporation 
(CNG)  instead  of  at  a  metering  facility 
near  Greenwich.  Connecticut  under  the 
certificate  issued  in  Docket  No.  CP82- 
413-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  it  has  been 
authorized  by  a  Commission  order 
issued  July  24, 1987  at  Docket  No.  CP81- 
296-008  to  transport  up  to  2.000  Mcf  of 
natural  gas  per  day  for  CNG.  The  gas 
would  be  purchased  by  CNG  from 
Boundary  Gas,  Inc.  and  would  be 
delivered  to  Tennessee  at  an 
interconnection  with  TransCanada  Pipe 
Line  Limited  near  Niagara  Fails,  New 
York  and,  as  authorized  by  the  order  of 
July  24, 1987,  would  be  redelivered  by 
Tennessee  to  CNG  at  a  metering  facility 
near  Greenwich,  Connecticut. 

Tennessee  states  that  CNG  has 
requested  Tennessee  to  redeliver  such 
volumes  at  Putnam  Lake  instead  of 
Greenwich;  Tennessee  further  states 
■  that  no  additional  facilities  other  than 
those  proposed  at  Docket  No.  CP87-539- 


000,  now  pending  be&ire  the 
Comndsaion,  would  be  required  to 

Comment  Date:  Decmeber  21. 1987.  m 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  WillistoD  Baan  intentate  Pipeline 
Cbnpany 

(Docket  Nos.  CP(l2-4e7-014  (Phase  IV)) 

Take  notice  that  on  October  23, 1987. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  200, 
304  East  Rosser  Avenue,  Bismarck, 
North  Dakota  58S0I,  filed  an  application 
in  Docket  No.  CP82-487-014  (Phase  IV) 
under  section  7(c)  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
permanent  maximum  gas  capacities  and 
maximum  stabilized  shut-in  wellhead 
pressure  for  each  of  its  three  gas  storage 
fields  and  permanent  maximum  gas 
storage  inventories  for  each  of  its 
authorized  storage  services,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Williston  Basin  states  that  on 
February  13, 1985,  the  Conmiission 
issued  an  order  approving  a  settlement 
in  Docket  No.  CP82^I87-000,  et  al.. 
"Order  Approving  Partial  Settlement 
and  Denying  Rehearing",  Williston 
Basift  interstate  PipeUne  Company,  30 
FERC  \  61.143  (1985).  Article  IV  of  that 
settlement  provided  for  certain  interim 
maximum  gas  storage  capacities  and 
maximum  stablized  shut-in  wellhead 
pressures  for  each  of  Williston  Basin's 
storage  fields,  and  interim  maximum 
working  storage  inventories  for  each  of 
its  authorized  storage  services,  it  is 
indicated.  Further,  it  is  stated  that 
Article  IV  of  the  settlement  requires 
Williston  Basin  to  file  with  tiie 
Commission  certain  semiannual  storage 
reports,  storage  capacity  and 
deliverability  studies,  and  the  instant 
application  for  permanent  gas  storage 
capacities,  wellhead  pressures  and 
working  gas  inventories. 

Williston  Basin  states  it  believes  that 
maximum  gas  capacities  and  wellhead 
pressures  proposed  in  this  application 
are  consistent  with  maintaining  the 
Integrity  of  its  gas  storage  reservoirs. 

Comment  Date:  November  30, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE^  Washington.  DC 


20426k  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Comaussion'*  Rules  of  Practice  and 
Procedure  (18CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  Ui  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  IS  of  the  Natural  Gas  Act 
and  the  Conunission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  noti(»  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  givea 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Conunission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  CasbeD. 

Acting  Secretary. 

(FR  Doc.  87-28292  Filed  11-12-87;  8:45  am) 

anjJNO  COOC  6717-01-M 


[Docket  No.  TAa»-1-8M«1) 

Arkia  Energy  ResourcM;  FUing  of 
Revised  Tarfff  Sheets  Reflectlrtg  Tariff 
Adjustment 

November  9. 1987. 

Take  notice  that  on  November  3, 1987 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla,  Inc..  tendered  for  filing 
six  copies  of  1st  Substitute  45th  Revised 
Sheet  No.  4,  to  First  Revised  Volume  No. 
1,  Rate  Schedule  No.  G-2. 

AER  states  that  this  tariff  sheet 
reflects  a  reduction  in  the  surcharge  and 
total  rate  of  15.30t  per  MCF  at  14.73 
PSIA  as  a  result  of  a  revision  to 
estimated  sales  volumes  used  to 
calculate  the  surcharge  rate. 

Any  person  deshing  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  16, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
I»i6  D.  CaafaeB. 
Acting  Secretary. 
(FR  Doc.  87-28303  Filed  11-12-87;  8:45  ami 

aiUJNQ  COOC  •7t7-01-M 


(Docket  No.  RP87-133-001 ) 

East  Tennessee  Natural  Gas  Co;  Tariff 
Filing  and  Rate  Ciianges 

November  9. 1987. 

Take  notice  that  on  October  28, 1987. 
East  Tennessee  Natural  Gas  Company. 
(East  Tennessee),  tendered  for  filing  the 
following  tariff  sheets  to  Original 
Volume  No.  1  of  the  FERC  Gas  Tariff,  to 
be  effective  October  1, 1987. 

Original  Volume  No.  1 

Substitute  First  Revised  Sheet  No.  142 

East  Tennessee  states  that  it  is  filing 
this  tariff  sheet  in  response  to  and  in 
compliance  with  Order  No.  472B.  East 
Tennessee  states  that  its  filing  includes 
a  new  section  28.  which  provides  for 
customer  funding  of  annual  charges 
assessed  East  Tennessee  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  Order  Na  47i 
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East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  16, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
|FR  Doc.  87-26298  Filed  n-lZ-87;  8:45  am| 

aUJJNG  0006  S717-«1-M 


(Docket  No.  SA87-59-000] 


H-M  Oil  Co^  Petition  For  Adjustment 

Issued  November  9, 1987. 

On  September  17, 1987,  H-M  Oil  ' 
Company  (H-M)  filed  with  the  Federal 
Energy  Regulatory  Commission  a     j 
petition  for  adjustment  pursuant  to 
section  502(c)  of  the  Natural  Gas  Policy 
of  Act  of  1978  (NGPA)  •  and  Subpart  K 
of  the  Commission's  Rules  of  Practice 
and  Procedure.^  H-M  seeks  waiver  of 
its  obligation  under  Commission  Order 
Nos.  399,  399-A,  and  399-B  '  requiring 
payment  of  Btu  adjustment  refunds  by 
first  sellers  of  natural  gas. 

H-M  states  that  it  has  been  unable  to 
collect  $589.76  of  Btu  refunds  from 
royalty  owner(s)  after  repeated       | 
Unsuccessful  attempts  and,  in  its    ' 
opinion,  the  owner  in  question  is  no 
longer  in  existence  or  solvent,  or  both. 
H-M  further  states  that  it  derived  no 
direct  or  indirect  benefit  from  the 
royalty  payments,  and  that  it  is  unjust  to 
require  H-M  to  make  such  refunds  since 
it  distributed  the  well  sales  proceeds  in 
order  to  to  receive  its  own  proceeds. 

H-M  asserts  that  the  well  in  question 
ceased  production  in  May,  1984,  ending 


'  15  U.S.C.  3412(r)  (1962). 

«  18  CFR  Part  385.  Subpart  K  (1987).  | 

'  Refunds  Resulting  From  Btu  Measurement 

Adiustment  49  FR  37735  (Sept.  26. 1964).  FERC  Stats. 

A  Regs.  (Regulations  Preambles  1982-1985|  1  30.507; 

49  FR  46363  (Nov.  28. 1984).  FERC  Stats.  A  Regs. 

{Regulations  Preambles  1982-1985|  1  30.612:  and  SO 

FR  30141  (July  24. 1985).  FERC  Stats,  ft  Regs. 

(Regulaliona  Preambles  1982-1965|  \  3a651. 


any  contractual  relationship  that  would 
permit  collection  of  these  obligations 
through  billing  adjustments  and  that 
legal  action  be  uneconomical.  H-M 
further  asserts  that  unfair  distribution  of 
burden  and  inequity  would  result  if  it  is 
required  to  pay  the  refund  obligation 
attributable  to  the  defaulting  royalty 
interest  owner.  H-M  submits  that  paying 
such  liability  would  cause  H-M  to  be  in 
default  on  certain  provisions  of  loan 
agreements  with  its  institutions.  Finally, 
H-M  requests  that  it  not  be  held 
accountable  where  it  has  made  an 
unsuccessful  good  faith  effort  to  locate 
the  royalty  owner. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  such  Subpart  K.  All 
motions  to  intervene  must  be  filed 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Lois  D.  Cashell, 
Acting  Secretary. 
|FR  Doc.  87-26302  Filed  11-12-87;  8:45  am] 

BILUNG  COOE  6717-01-M 


(Docket  No.  RP88-20-000] 

Jupiter  Energy  Corp.;  Proposed 
Ctianges  In  FERC  Gas  Tariff 

November  5, 1987. 

Take  notice  that  Jupiter  Energy 
Corporation  ("Jupiter  Energy"  or  the 
"Company")  on  October  30, 1987 
tendered  for  filing  the  following  sheets 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1 

Second  Revised  Sheet  No.  4 
Original  Sheet  No.  4A 
Second  Revised  Sheet  No.  5 
Original  Sheet  No.  5A 
Second  Revised  Sheet  No.  6 
Original  Sheet  No.  6A 

Jupiter  Energy  states  that  the  filed 
tariff  sheets  reflect  addition  of  an 
Annual  Charge  Adjustment  ("ACA") 
Clause  that  it  proposes  to  be  added  to 
each  of  the  rate  schedules  under  which 
Jupiter  Energy  performs  transportation 
service.  The  new  ACA  Clause  is 
proposed  for  addition  to  such  rate 
schedules  pursuant  to  §  154.38(d)(6)  of 
the  Commission's  regulations. 

Jupiter  Energy  proposes  an  effective 
date  of  November  29, 1987. 

Jupiter  Energy  states  that  copies  of  the 
fliing  have  been  served  on  the 
Company's  jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  13, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parly 
must  file  a  motion  to  intervene.  Copies 
of  Jupiter  Energy's  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-26258  Filed  11-12-87;  8:45  am) 

BIUJNG  COOE  6717-01-M 


( Docket  No.  TA88-2-5-000] 

Midwestern  («as  Transmission  Co.; 
Rate  Filing  for  Purchased  Gas 
Adjustment  Filing 

November  5, 1987 

Take  notice  that  on  October  30, 1987, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  Substitute 
Twenty-Eighth  Revised  Sheet  No.  5  to 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff,  to  be  effective  November  1, 1987. 

Midwestern  states  that  the  purpose  of 
the  filing  is  to  reflect  an  out-of-cycle 
Purchased  Gas  Adjustment  (PGA) 
reflecting  an  increase  of  4  cents  per 
dekatherm  applicable  to  the  gas 
component  of  Midwestem's  sales  rates 
and  a  decrease  of  98  cents  per 
dekatherm  applicable  to  the  CD-I 
demand  rate.  These  adjustments  reflect 
changes  in  the  rates  of  Tennessee  Gas 
Pipeline  Company  (TGP),  Midwestem's 
principal  supplier,  effective  August  1, 
1987,  pursuant  to  the  TGP  compliance 
filing  on  October  15, 1987,  in  Docket 
Nos.  RP85-178,  et  al.  The  Gas  Rate  After 
Current  Adjustment  also  reflects 
adjustments  from  Twenty-Seventh 
Revised  Sheet  No.  5,  which  is  being  filed 
in  an  interim  PGA  adjustment  on  this 
same  date. 

The  changes  in  the  TGP  rates  have 
substantially  increased  the  cost  of  gas 
purchased  from  TGP  above  the  levels 
projected  in  Midwestem's  semi-annual 
PGA  effective  July  1, 1987,  and  would 
result  in  substantial  increases  in  the 
unrecovered  purchased  gas  cost  account 
unless  Midwestem  is  permitted  to  adjust 
its  rates  effective  November  1, 1987. 

Midwestem  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  on  its  Southern 
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System  and  affected  state  regulatory 
commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  13, 1987.  Protests  will 
be  considered  by  the  Coraraiseioa  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
CommissioB  and  are  avsilabie  for  public 
inspection. 
LoisD. 


Acting  Secretary. 

[FR  Doc.  87-26256  Filed  ll-12-a7;  8:45  am) 

BILLINQ  CODE  6717-01-41 


(Docket  No.  RP87-131-0ei) 

Midwestern  Oat  Traasmission  Co; 
Tariff  HUng  and  Rate  Ctungee 

November  9, 1987. 

Take  notice  that  on  October  28, 1987, 
Midwestem  Gas  Transmission 
Company,  (Midwestem).  tendered  for 
filing  the  following  tariff  sheets  to 
Original  Volume  No.  1  of  the  FERC  Gas 
Tariff,  to  be  effective  October  1, 1987. 

Original  Vokuiw  No.  1 

Substitute  Original  Sheet  No.  191A 

Midwestem  states  that  it  is  filing  this 
tariff  sheet  in  response  to  and  in 
compliance  with  Order  No.  472-B. 
Midwestem  states  that  its  filing  amends 
Article  XXIV,  which  provides  for 
customer  funding  of  annual  charges 
assessed  Midwestem  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  Order  No.  472,  to  provide  that 
Midwestem  does  not  intend  to  recover 
these  charges  recorded  in  FERC  Account 
928  in  a  NGA  section  4  rate  case. 

Midwestem  states  that  copies  of  the 
filing  have  been  mailed  to  all  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  208 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  16, 1967.  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casheli, 

Acting  Secretary. 

(FR  Doc.  87-28299  Filed  11-12-84:  8:45  am| 

BHXma  COOI  6717-01-4I 


Existing  Licensee's  Intent  to  File  an 
Application  tor  Hvm  Ucansr,  Niagara 
Mohawk  Powar  Corp. 

November  9, 1987. 

Take  notice  that  on  August  6, 1987, 
Niagara  Mohawk  Power  Corporation, 
licensee  for  die  Hydraulic  Race  Project 
No.  2424  has  stated  its  intent  pursuant  to 
section  15(b)(1)  of  the  Federal  Power 
Act  (Act)  to  file  an  application  for  a  new 
license.  The  license  for  the  Hydraulic 
Race  Project  No.  2424  will  expire  on 
June  30, 1991.  The  project  is  located  on 
the  Nlew  York  State  Barge  Canal,  on  the 
Mohawk  River  in  Niagara  County,  New 
York  and  has  a  total  capacity  of  4.687 
kW. 

The  principal  project  works  currently 
licensed  for  Project  No.  2424  are:  (1)  A 
regutotor  tnmel  owned  by  the  New  York 
State  Department  of  Transportation;  (2) 
a  gate  stnictnre  in  the  south  canal  wall 
above  Lock  No.  35  at  Lockport;  (3)  a  140- 
foot-long,  12.5-foot-diameter  tunnel 
connecting  with  the  state  tunnel;  (4)  a 
99-foot-long.  13-foot-diameter  steel 
penstock;  (5)  a  powerhouse  containing 
one  generating  unit  with  an  installed 
capacity  of  4,687-kW;  and  appurtenant 
facilities. 

Under  section  15(c)(1)  of  the  Act,  as 
amended  by  the  Electric  Consumer 
Protection  Act  of  1986,  each  application 
for  a  new  license  and  any  competing 
license  application  must  be  filed  widi 
the  Commission  at  least  24  months  prior 
to  the  expiration  of  the  existing  license. 
AH  applications  for  license  for  this 
project  must  be  filed  by  June  29, 1989. 

Plirsuant  to  section  15(b)(2),  the 
licensee  is  required  to  make  available 
current  maps,  drawings,  data  and  such 
other  information  as  the  Commission 
shall  by  rule  require  regarding  the 
construction  and  operation  of  the 
licensed  project.  See  Docket  No.  RM87- 
7-000  (Interim  Rule  issued  March  30, 
1987),  for  a  detailed  listing  of  required 
information.  A  copy  of  Docket  No. 
RM87-7-000  can  be  obtained  from  the 
Commission's  Public  Reference  Section, 
Room  1000, 825  North  Capitol  Street, 
NE.,  Washington.  DC  2042a  The  above 
information  is  required  to  be  available 


for  public  inspection  and  reproduction 
at  a  reasonable  cost  as  described  in  the 
rule  at  the  licensee's  o^ices. 
Lois  D.  CasheU. 

Acting  Secretary.. 

[FR  Doc.  87-26297  Filed  11-12-^7:  8:45  am| 

BILUNQ  COOE  6717-01^ 


(Docket  Na  088-74-000] 
Panhandle  Trading  Co.;  Application 

Novemt)er  9, 1987. 

Take  notice  that  on  October  29, 1987. 
Panhandle  Trading  Company  (PTC)  of 
P.O.  Box  1354.  Houston.  Texas  77251- 
1354.  filed  an  appUcation  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  Act 
(NGA)  15  U.SXL  717c  and  717f.  and  the 
Federal  Energy  Regulatory 
Commission's  regulations  thereunder  for 
a  Blanket  Certificate  of  Public 
Convenience  and  Necessity  authorizing 
(a)  sales  by  PTC  of  natural  gas  subject 
to  the  Commission's  jurisdiction  under 
the  NGA  for  resale  in  interstate 
commerce:  (b)  sales  by  others  to  PTC  of 
such  gas  for  resale  in  interstate 
commerce;  and  (c)  pregranted 
abandonment  of  all  sales  for  resale 
authorized  pursuant  to  the  blanket 
certificate  requested.  PTC  is  seeking 
such  authorization  for  gas  previously 
certificated  and  abandoned  and  gas 
never  previously  sold  in  interstate 
commerce  but  which  if  sold  would 
require  a  certificate.  PTC  does  not 
request  any  term  limitation  to  the 
requested  aathorization. 

PTC  also  requests  waiver  of  the 
Regulations  under  the  NGA  with  respect 
to  the  establishment  and  maintenance  of 
rate  schedules  under  Part  154  of  the 
Commission's  regulations,  waiver  of  the 
requirements  of  S  154.94(h)  and  (k) 
concerning  the  necessity  to  file  a 
blanket  affidavit  in  order  to  qualify  for 
automatic  collection  of  applicable 
monthly  adjustments  and  any  applicable 
allowances  under  section  110  of  the 
NGPA  and  waiver  of  the  NGA.  the 
Natural  Gas  Pbbcy  Act  (NGPA)  and  the 
Commissioa's  regulations  to  the  extent 
necessary  for  PTC  to  cany  out  the 
authorization  requested. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  24. 1967.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 


43654 


Federal  Register  /  Vol.  52.  No!  219  /  Friday.  November  13,  1987/  Notices 


appropriate  action  to  be  taken  btrt  will 
not  serve  to  make  the  protestant^ 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  Tile  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or . 
to  be  represented  at  the  hearing. 
Lou  D.  Cashell. 
Acting  Secretary. 

|FR  Doc.  87-28294  Filed  11-12-87;  8:45  am] 
■UJNQ  COOK  nn-«t-m 


(Docket  No.  RP82-58-0221 

Panhandle  Eastern  Pipe  Line  Co; 
Change  In  Tariff 

November  5. 1987. 

Take  notice  that  on  October  30, 1987, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle]  tendered  for  filing  the 
revised  tariff  sheets  as  listed  on 
Appendix  No.  1  to  its  FERC  Gas  Tafiff. 
Original  Volume  No.  1. 

Panhandle  states  that  these  revised 
tariff  sheets  are  being  filed  in 
compliance  with  Ordering  Paragraph  (D) 
of  the  Commission's  Order  of  September 
30. 1987  in  Docket  No.  RP87-103-000. 
Panhandle  proposes  effective  dates  of 
August  19, 1987  and  September  1, 1987. 

Panhandle  also  states  that  the  Tiling  of 
these  revised  tariff  sheets  in  compliance 
with  the  Commission's  September  30. 
1987  Order  is  without  prejudice  to 
Panhandle's  rights  on  rehearing  or  in 
any  judicial  review  proceeding  or  its 
position  in  Docket  No.  RP87-103-000. 

Copies  of  this  filing  were  served  on  all 
parties,  jurisdictional  customers  and 
appropriate  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  Hied  on  or  before 
November  13. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  tq  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copfts 
of  this  fitmg  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

Panhandle  Eastern  Pipe  Line 
Company — Proposed  Tariff  Sheets 

FERC  Gas  Tariff.  Original  Volume  No. 
1;  Effective  August  19,  1987 

Alternate  Substitute  Fifty-Eighth 

Revised  Sheet  No.  3-A 
Alternate  Substitute  Thirty-Fifth 

Revised  Sheet  No.  3-B 
Alternate  Twenty-Second  Revised  Sheet 

No.  4 
Alternate  Sixteenth  Revised  Sheet  No.  5 
Alternate  First  Substitute  Seventeenth 

Revised  Sheet  No.  6 
Alternate  Twenty-Second  Revised  Sheet 

No.  7 
Alternate  Sixteenth  Revised  Sheet  No.  8 
Alternate  First  Substitute  Seventeenth 

Revised  Sheet  No.  9 
Alternate  Twenty-Second  Revised  Sheet 

No.  10 
Alternate  Sixteenth  Revised  Sheet  No. 

11 
Alternate  First  Substitute  Seventeenth 

Revised  Sheet  No.  12 
Alternate  First  Substitute  Twenty-First 

Revised  Sheet  No.  13 
Alternate  First  Substitute  Twenty-First 

Revised  Sheet  No.  14 
Alternate  First  Substitute  Twenty-First 

Revised  Sheet  No.  16 
Alternate  First  Substitute  Twenty-First 

Revised  Sheet  No.  17 
Alternate  First  Substitute  Twenty- 
Second  Revised  Sheet  No.  19 
Alternate  First  Substitute  Twenty-First 

Revised  Sheet  No.  20 
Alternate  Twenty-Fourth  Revised  Sheet 

No.  22 
Alternate  Sixteenth  Revised  Sheet  No. 

23 
Alternate  First  Substitute  Seventeenth 

Revised  Sheet  No.  24 
Alternate  Sixteenth  Revised  Sheet  No. 

24-A 
Alternate  Ninth  Revised  Sheet  No.  24-B 
Alternate  First  Substitute  Tenth  Revised 

Sheet  No.  24-C 
Alternate  Seventeenth  Revised  Sheet ' 

No.  26-A 
Alternate  Eighteenth  Revised  Sheet  No. 

26-B 
Alternate  First  Substitute  First  Revised 

Sheet  No.  26-C 
Alternate  Eighteenth  Revised  Sheet  No. 

26-E 
Alternate  Eleventh  Revised  Sheet  No. 

26-F 
Alternate  Twelfth  Revised  Sheet  No.  26- 

G 
Alternate  First  Revised  Sheet  No.  43-10 
Alternate  First  Revised  Sheet  No.  43^11 
Original  Sheet  No.  49 


Effective  September  1. 1987 

Altemate  First  Substitute  Fifty-Ninth 

Revised  Sheet  No.  3-A 
Altemate  First  Substitute  Thirty-Sixth 

Revised  Sheet  No.  3-B 

(FR  Doc.  87-26257  Filed  11-12-87:  8:45  am) 
wuum  cooc  trn-m-m 


(Docket  No.  CI88-70-000] 

Richardson  Products  Co.;  Application 
for  Public  Convenience  and  Necessity 
With  Pre^ranted  Abandonment 

November  9. 1987. 

Take  notice  that  on  October  28, 1987, 
Richardson  Products  Company 
("Richardson"),  pursuant  to  section  7  of 
the  Natural  Gas  Act  ("NGA"),  and  Part 
157  of  the  Commission's  regulations, 
applied  for  a  blanket  certificate  of 
public  convenience  and  necessity  to 
permit  the  sale  for  resale  in  interstate 
commerce,  with  pre-granted 
abandonment,  of  natural  gas  which 
remains  subject  to  the  Commission's 
jurisdiction  under  the  NGA. 

Richardson  states  that  it  is  seeking 
authority  to  sell  and  to  abandon  sales  of 
natural  gas  purchased  by  Richardson 
and  previously  abandoned  by 
Commission  order  or  by  the  good  faith 
negotiation  procedures  under  FERC 
Order  No.  451.  Richardson  seeks  such 
authority  for  a  period  of  three  years. 
Richardson  does  not  seek  any 
transportation  authority. 

Richardson  is  a  natural  gas  marketer. 
Richardson  states  that  a  grant  of 
certificate  with  pregranted 
abandonment  will  promote  competition 
by  enabling  Richardson  to  offer  a 
complete  range  of  gas  supplies  to  its 
customers.  Richardson  submits  that,  in 
view  of  the  benefits  of  competition,  the 
authorities  sought  in  its  application  are 
consistent  with  the  public  convenience 
and  necessity. 

Richardson  futher  requests  expedited 
consideration  of  its  application  and, 
accordingly,  requests  omission  of  any 
intermediate  decision  procedure. 
Furthermore,  it  waives  its  right  to  an 
oral  hearing  and  its  opportunity  to  file  . 
exceptions  to  the  Commission's 
decision,  if  the  Commission  utilizes  the 
expedited  procedures  under  Rule  802  of 
the  Commission's  Rules  of  F*ractice  and 
Procedure. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  24, 19^.  file  with  the  Federal 
Energy  Regulatory^Commission, 
Washington,  DC  20426,  a  petition  to 
intervene  pr  a  protest'in  accordance 
'with  the  requirements  of  the 
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Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  Ail 
protests  filed  with  the  Commission  will 
be  considered  by  it  ui  determining  the 
appropriate  action  to  be  tftkeo.  but  will 
not  serve  to  make,  the  protestants 
parties  to  the  proceediiigiAny  person 
wishing  to  become  a.party 'in  any  ....    . 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Richardson  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  CaalieU, 
Acting  Secretary. 
(FR  Doc.  87-26300  Filed  ll-U'-ST;  a-45  am] 

BtUJNO  COOE  6717-01-M 


(Docket  No.  SA87-57-000] 

Shar-Alan  Oil  Co.;  PetWon  for 
Adfustment 

November  9. 1987. 

Take  notice  that  on  July  22. 1987. 
Shar-Alan  Oil  Company  (Shar-AIan) 
filed  a  petition  for  waiver  pursuant  to 
Order  No  399-A.'  section  502(c)  of  the 
Natural  Gas  P6licy  Act  of  1978,*  and 
Subpart  K  of  the  Commtssibn's  rules  of 
practice  and  procedure.*  Shar-Alan 
seeks  a  waiver  of  that  pottion  of  its  Btu 
refund  obligation  under  Order  No.  399  * 
attributable  to  the  certain  woriding  and 
royalty  interest  owners  in  certain  wells 
located  primarily  in  the  Gates  Ranch 
Field.  Webb  County,  Texas.  Under 
Order  No.  399-C,'  these  refunds  are  due 
30  days  after  issuance  of  an  order  by  the 
Commission  or  the  (director  of  the  Office 
of  Pipeline  and  Producer  Regulation 
disposing  of  the  pending  petition. 

Shar-Alan  states,  inter  alia,  that  it 
should  not  be  made  guarantor  of  the 
obligations  of  the  other  working  and 
royalty  interests  owners  in  the  subject 
wells  because  it  does  not  have  the 
production  records  for  the  period  from 
1978-1982  and  states  that  when  the 
properties  in  question  were  sold  to 
Petro-L^wis  Corporation  the  documents 
were  either  discarded  or  assigned  to 


*  49  FR  46,353  (Nov.  2&  1904).  FERC  StaU.  *.  R«g». 
(Reguiationi  Preambles  1982-1965]  1  30.012. 

'  IS  U.S.C.  341Z(cJ  (19S2). 

»  18  CFR  385.1101-385.1117  (1987). 

«  49  FR  37.735  (Sept.  28. 1964):  FERC  SlaU.  &  Regr 
(Regulation's  Preambles  1982-1985)  1 3aS07.  In 
Order  No.  399.  the  Commta«ion  estabiUhed  refund 
procedures  for  charges  for  natural  gas  atxive  NGPA 
cejllngs  as  a  result  of  Btu  measurements  based  on 
the  water  vapor  content  of  the  gas  "as  delivered." 
rather  than  on  a  water-saturated  basts.  In  so  doing, 
the  tIkinmiUsion  was  implementing  the  decision  in 
Interstate  Natural  Gas  Association  of  America  v. 
Federal  Energy  Regulatory  Commission.  716  F.2d  t 
(DC.  Cir.  1983),  ceft  denied. 465 U.8. 1108 (1984). 

^  51  FR  41.080  (Nov.  13. 1986),  37  FERC  P  61. 09L 


Petro-Lewis.  Shar-Alan  states  that  it 
would  cost  thousands  of  dollars  to  do  an 
accounting  which  would  be  only 
partially  complete  due  to  the  lost 
documents.  Shar-Alan  also  states  that 
Gates  Mineral  Company  received 
almost  all  of  the  V^  royalty  paid  and  that 
Shar-Alan  has  no  authority  to  collect 
reimbursement  from  Gates.  Shar-Alan 
further  states  that  for  various  reasons  it 
would  be  impossible  for  it  to  enforce  the 
Btu  refund  obligations  against  die  other 
working  and  royalty  interest  owners  and 
that  it  would  thus  be  unfair  to  require  it 
to  be  responsible  for  their  obligations. 
Finally,  Shar-Alan  states  that  it  is 
Willing  to  pay  those  refunds  attributable 
to  its  own  interest  in  the  wells  in 
question. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  rules  of  practice  and 
procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Subpart  K.  All  motions  to 
intervene  must  be  filed  within  15  days 
after  publication  of  this  notice  in  the 
Fedenl  Register. 
LabD.CulieU, 
Acting  Secretary. 

(FR  Doc.  87-26295  Filed  11-12-67:  &45  am] 
aiLUNO  cooc  m7-9t-m 


[Docket  Na  RP88-17-000] 

Southern  Natural  Gaa  Co.;  Proposed 
Changes  ki  FERC  Gas  Tariff 

November  5. 1987. 

Take  notice  that  October  30, 1987. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1.  to  be 
effective  December  1, 1987: 
Original  Sheet  Nos.  4C-4I 
Original  Sheet  Nos.  30L-30UU 
Original  Sheet  Nos.  45R.1^45R.30 
Original  Sheet  Nos.  53L29-531.ao 

Southern  states  that  the  tariff  sheets 
establish  as  part  of  Soudiem's  FERC 
Gas  Tariff  Rate  Schedules  FF  and  FT, 
the  General  Terms  and  Conditions  for 
Rate  Schedules  FT  and  IT.  Forms  of 
Service  Agreement  under  Rate 
Schedules  FT  and  IT,  and  the  initial 
rates  for  said  rate  schedules.  Once 
effective.  Rate  Schedules  FT  and  IT  and 
their  related  tariff  provisions  will  govern 
the  terms,  conditions,  and  rates  under 
which  firm  and  intemiptible 
transportation  will  be  generally 
available  on  Southern's  pipeline  system. 
Initially.  Southern  states  that  it  will 
utilize  Rate  Schedules  FT  and  IT  to 


render  self-implementing  transportation 
services  pursuant  to  section  311  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
and  the  Commission's  Regulations 
thereunder  recently  revised  by  Order 
Nos.  500  e^  a/. 

Southern  further  states  that  all 
complete,  written  requests  for 
transportation  received  by  Southern  by 
November  20, 1987,  would  be  given 
equal  priority  for  purposes  of  the 
Commission'e  "first-come,  first-served" 
requirement. 

Copies  of  die  filing  were  mailed  to  all 
of  Southern's  jurisdictional  purchasers, 
shippers,  and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20428,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  13. 1987. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
beconts  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoisO.CaslwU. 
Acting  Secretary. 

(FR  Doc  87-28296  Filed  11-12-87:  a-45  am] 
BHJJNO  cooc  S717-01-4I 


[Docket  Na  TAS8-1-5«-000] 

Texaa  Gaa  Pipe  Une  Corp. 
Changes  In  FERC  Gas  Tariff 

November  S.  1987. 

Take  notice  that  on  October  30, 1987, 
Texas  Gas  Pipe  Line  Corporation 
(TGPL)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  (Tariff),  the  below  listed 
tariff  sheet  to  be  effective  December  1. 
1987. 

Nineteenth  Revised  Sheet  Na  4a 
TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  rate 
adjustments  pursuant  to  section  12  of 
the  General  'Terms  and  Conditions  of 
TGPL's  Tariff  (Purchased  Gas  Cost 
Adjustments).  Specifically.  Nineteenth 
Revised  Shett  No.  4a  reflects  a  net 
increase  in  the  Rate  After  Current 
Adjustment  to  146.30</Mcf  and  a 
change  in  the  rate  Surcharge  Adjustment 
to  7.83i/Mcf  yielding  a  proposed 
Current  EffecUve  Rate  of  183.40</Mcf 
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(at  14.65  psfa)  to  be  effective  December 
1.1987. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protest 
should  be  filed  on  or  before  November 
13. 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  AJny  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lob  D.  CasbeD, 
Acting  Secretary. 
[FR  Doc  87-26259  Filed  11-12-87:  8:4&am| 

aiUMG  CODE  t717-«t-«l 


(Dockat  Na  RPS8-19-0001 


andFERC 


Valcfo  Interstate 
Propocad  Changes  in 
Gas  Tariff 


November  5. 1987. 

Take  notice  that  on  October  30. 1987. 
Valero  interstate  Transmission 
Company  ("Vitco")  tendered  the  I 
following  tariff  sheets  for  filing 
containing  annual  charge  adjustment 
clauses  ("ACA")  and  adding  the  ACA 
unit  unit  rate  in  each  applicable  rate 
schedule: 

Original  Volume  No.  1 
14th  Revised  Sheet  No.  14 
6th  Revised  Sheet  No.  14.2 
2nd  Revised  Sheet  No.  IS 
1st  Revised  Sheet  No.  21.12 
2d  Revised  Sheet  No.  22 
Original  Sheet  No.  29.9 

Original  Volume  No.  2 
2nd  Revised  Sheet  No.  1 
11th  Revised  Sheet  No.  6 
1st  Revised  Sheet  No.  7 
Original  Sheet  Nos.  12.1-12.49  Reserved 
Original  Sheet  No.  12.50 

The  proposed  effective  date  for  the 
above  filings  is  December  1, 1987.  Vitco 
requests  a  waiver  of  any  Commission 
regulations  or  orders  which  would 
prohibit  implementation  by  December  1. 
1987. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rdes  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 


protests  should  be  filed  on  or  before 
November  13, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasiieU, 
Acting  Secretary. 
(FR  Doc.  87-28280  Filed  11-12-87;  8>45  amj 

MLLMG  CODE  •717-Ot-M 


[Docket  No.  RPeS-IB-OOO) 

WilHams  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

November  5, 1987. 

Take  notice  that  on  October  30. 1987. 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  tUKC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
the  following  tariff  sheets: 

Original  Sheet  No.  eA 
First  Revised  Sheet  Nos.  11, 14, 17. 19.  21. 
23.  25.  29.  31.  33.  35  and  37 

The  proposed  effective  date  of  these 
tariff  sheets  is  December  1, 1987.  WNG 
states  that  the  purpose  of  these  sheets  is 
to  include  in  each  of  its  currently 
effective  sales  rate  schedules  a  Standby 
Charge  to  recover  costs  associated  with 
standing  by  to  serve  its  firm  sales 
customers  that  do  not  reduce  their  full 
requirements  service  or  contract 
demand  where  such  customers  obtain 
and  have  transported  on  WNG's  system 
gas  abandoned  by  WNG's  producers 
under  the  Good  Faith  Negotiation 
procedures  in  Section  270.201  of  the 
Commission's  Regulations  promulgated 
in  Order  No.  451. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  13. 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  persons  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

LoitD.Culi^ 

Acting  Secretory. 

[FR  Doc.  87-26281  Filed  11-13-87;  8:45  am| 

BNJJNG  COM  nn-oi-m 

[Docket  No.  RPt7-115-0001 

WiOiston  Basin  Interstate  Pipeline  Co; 
Proposed  Change  in  FERC  Gas  Tariff 

November  5. 1987. 

Take  notice  that  Williston  Basin 
Interstate  Pipeline  Company  (Williston 
Basin),  on  October  29. 1987,  tendered  for 
filing  revised  tariff  sheets  to  First 
Revised  Volume  No.  1.  Original  Volume 
No.  1-A.  and  Original  Volume  No.  2  of 
its  FERC  Gas  Tariff.  Williston  Basin 
states  that  these  tariff  sheets  with 
supporting  workpapers  are  filed  in 
compliance  with  the  Commission's 
Order  of  September  29. 1987.  in  Docket 
No.  RP87-115-000. 

Copies  of  the  filing  were  served  upon 
Williston  Basin's  affected  jurisdictional 
customers,  interested  state  regulatory 
agencies,  and  intervenors  herein. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest,  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20428,  in  accordance  with  §  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  13, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaslieU, 
Acting  Secretory. 

Appendix  A 

First  Revised  Volume  No.  1 

Substitute  First  Revised  Sheet  No.  1 
Substitute  Second  Revised  Sheet  No.  2 
Substitute  Fifth  Revised  Sheet  No.  10 
Substitute  First  Revised  Sheet  No.  25 
Substitute  First  Revised  Sheet  No.  26 
Substitute  Second  Revised  Sheet  No.  27 
Substitute  First  Revised  Sheet  No.  28 
Substitute  Original  Sheet  No.  28A 
Substitute  Original  Sheet  No.  28B 
Substitute  First  Revised  Sheet  No.  29 
Substitute  Second  Revised  Sheet  No.  36 
Suktslitute  Original  Sheet  No.  36A 
Substitute  Ordinal  Sheet  No.  36B 
Substitute  First  Revised  Sheet  No.  37 
Substitute  First  Revised  Sheet  No.  45 
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Substitute  Second  Revised  Sheet  No.  46 
Substitute  First  Revised  Sheet  No.  47 
Substitute  First  Revised  Sheet  No.  55 
Substitute  First  Revised  Sheet  No.  56 
Substitute  First  Revised  Sheet  No.  90 
Substitute  First  Revised  Sheet  No.  91 
Substitute  First  Revised  Sheet  No.  97 
Substitute  First  Revised  Sheet  No.  Ill 
Substitute  First  Revised  Sheet  No.  113 
First  Revised  Sheet  No.  158 
First  Revised  Sheet  No.  157 
First  Revised  Sheet  No.  158 
First  Revised  Sheet  No.  159 
Original  Sheet  No.  1S9A 
Substitute  First  Revised  Sheet  Nos.  160-164 

Original  Volume  No.  1-A 

Substitute  First  Revised  Sheet  No.  1 
Substitute  Second  Revised  Sheet  No.  2 
Substitute  Third  Revised  Sheet  No.  11 
Substitute  Fifth  Revised  Sheet  No.  12 
Substitute  First  Revised  Sheet  No.  127 
Substitute  First  Revised  Sheet  No.  97A 
Substitute  First  Revised  Sheet  No.  144 

Original  Volume  No.  2 

Substitute  Second  Revised  Sheet  No.  1 
Substitute  Second  Revised  Sheet  No.  lA 
Substitute  Eighth  Revised  Sheet  No.  10 
Substitute  Ninth  Revised  Sheet  No.  11 
Substitute  First  Revised  Sheet  No.  11A 
Substitute  Second  Revised  Sheet  No.  11B 

(FR  Doc.  87-26262  Filed  11-12-87;  8:45  am] 

BILUNO  COOE  6717-01-M 


Office  of  Hearings  and  Appeals 

Determination  of  Excess  Petroleum; 
Violation  Escrow  Funds  for  Fiscal  Year 
1988 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
ACTION:  Notice  of  determination  of 
excess  amount  of  petroleimi  violation 
escrowed  amounts  pursuant  to  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986. 

summary:  The  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
requires  the  Secretary  of  Energy  to 
determine  annually  the  amount  of  oil 
overcharge  funds  held  in  escrow  that  is 
in  excess  of  the  amount  needed  to  make 
restitution  to  injured  parties  and  to  meet 
other  commitments.  Notice  is  hereby 
given  that  $56,779,537.32  of  the  amounts 
currently  in  escrow  is  determined  to  be 
excess  funds  for  fiscal  year  1988  and 
will  be  made  available  to  state 
governments  for  use  in  specified  energy 
conservation  programs. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  O.  Mann,  Deputy  Director, 
Roger  Klurfeld,  Assistant  Director. 
Office  of  Hearings  and  Appeals.  United 
States  Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-2094 
(Mann);  586-2383(Klurfeld). 


SUPPLEMENTARY  INFORMATION:  The 

Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1988  (hereinafter 
"PODRA"),  contained  in  Title  III  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986,  Pub.  L.  99-509,  establishes  certain 
procedures  for  the  disbursement  of  oil 
overcharge  funds  collected  by  the 
Department  of  Energy  pursuant  to  the 
Emergency  Petroleum  Allocation  Act  of 
1973  ("EPAA")  or  the  Economic 
Stabilization  Act  of  1970  ("ESA").  These 
fimds  are  moneys  obtained  to  remedy 
actual  or  alleged  violations  of  such  Acts. 

PODRA  requires  the  Department  of 
Energy,  through  the  Office  of  Hearings 
and  Appeals,  to  conduct  proceedings 
under  10  CFR  Part  205,  Subpart  V,  to 
refund  these  overcharge  moneys  to 
persons  injured  by  violations  of  the 
EPAA  and  the  ESA.  In  addition,  the 
Secretary  of  Energy  must  determine 
annually  the  amount  of  oil  overcharge 
funds  that  will  not  be  required  for 
restitution  to  injured  parties  in  these 
Subpart  V  proceedings  and  make  it 
available  to  state  governments  for  use  in 
four  energy  conservation  programs.  The 
determination  is  due  within  45  days 
after  the  beginning  of  each  fiscal  year. 
PODRA,  section  3003(c).  The  Secretary 
has  delegated  this  responsibility  to  the 
Office  of  Hearings  and  Appeals.  See  51 
FR  43964  (December  5, 1986). 

Notice  is  hereby  given  that  based  on 
currendy  available  information, 
$56,779,537.32  is  in  excess  of  the  amount 
that  is  needed  to  make  restitution  to 
injured  persons. 

To  arrive  at  that  figure,  the  Office  of 
Hearings  and  Appeals  has  reviewed  all 
accounts  in  which  moneys  covered  by 
PODRA  are  deposited.  Funds  eligible  for 
distribution  under  PODRA  in  the  current 
fiscal  year  consist  entirely  of  funds  in 
the  DOE  Deposit  Fimd  Escrow  Account 
which  are  derived  from  alleged 
violations  of  refined  petroleum  product 
or  natural  gas  liquids  regulations. 
PODRA,  section  3002.  As  of  September 
30, 1987,  the  Office  of  Hearings  and 
Appeals  had  jurisdiction  in  its  refund 
proceedings  over  $318,876,408.11  subject 
to  PODRA.  In  addition,  a  relatively 
small  amount  of  fimds  is  subject  to  the 
control  of  the  Economic  Regiilatory 
Administration. 

The  Office  of  Hearings  and  Appeals 
has  employed  the  following 
methodology  to  determine  the  amount  in 
excess  of  that  required  for  direct 
restitution.  For  each  account  subject  to 
PODRA,  we  have  determined  the 
eligible  amoimt  of  principal  and  accrued 
interest  earned  as  of  the  end  of  fiscal 
year  1987.  Keeping  in  mind  that 
provision  of  the  legislation  which  directs 
that  "primary  consideration  [be  given] 


to  assuring  that  at  all  times  sufficient 
funds  (including  a  reasonable  reserve) 
are  set  aside  for  making  [direct] 
restitution,"  and  in  accordance  with  our 
prior  practice,  in  major  refiner 
proceedings  where  refund  claims  may 
not  yet  be  filed,  we  have  reserved  75 
percent  of  the  fimds  for  direct  restitution 
to  injured  persons.  For  proceedings  in 
which  all  claims  have  been  considered 
or  in  which  no  claims  have  been  filed 
and  the  deadline  for  filing  claims  has 
passed,  no  reserve  is  maintained.  In 
proceedings  in  which  refund  claims  are 
pending,  we  have  on  a  case-by-case 
basis  examined  pending  claims,  and 
established  reserves  sufficient  to  pay 
the  entire  amount  of  all  claims.  The 
amount  of  those  reserves  also  includes 
all  refunds  ordered  by  the  Office  of 
Hearings  and  Appeals  since  September 
30, 1987.  Interest  accrued  after 
September  30, 1986  in  accounts  that 
were  closed  in  the  fiscal  1987  PODRA 
determination  (51  ¥R  43964)  is  part  of 
the  "excess"  for  fiscal  1988. 

In  those  proceedings  where  the 
escrowed  amounts  have  been 
designated,  prior  to  the  enactment  of 
PODRA,  for  disbursement  to  s|>ecific 
persons  or  classes  of  [>ersons  as  indirect 
restitution  (i.e.  subjected  to  "second 
stage"  refund  proceedings],  those 
amounts  have  been  excluded  from  the 
determination  of  "excess"  amounts  in 
accordance  with  section  3002(c)(3)  of 
PODRA.  An  erroneous  allocation 
between  crude  oil  and  product  funds 
was  made  in  one  account  during  the 
fiscal  1987  PODRA  determination,  and 
the  amount  of  excess  fimds  available 
from  that  account  was  overstated.  Those 
funds  will  be  restored  and  that  amount 
(Sl98.349.76)  excluded  from  the  excess 
funds  for  fiscal  1988.  No  "other 
commitments"  are  reflected  in  those 
reserves.  Id. 

The  total  escrow  account  equity 
allocated  to  refined  products  and 
natural  gas  liquids  is  $3ia876,408.11. 
The  total  amount  needed  as  reserves  for 
direct  restitution  in  all  cases  eligible  for 
distribution  under  PODRA  in  fiscal  1988 
is  $262,096,870.79.  That  total  amount  of 
reserves  was  subtracted  from  the  total 
escrow  account  equity  allocated  to 
refined  products  and  natural  gas  liquids, 
and  the  remainder,  $56,779,537.32,  is  the 
amount  in  fiscal  year  1988  that  is  "in 
excess"  of  the  amount  that  will  be 
needed  to  make  restitution  to  injured 
persons.  Appendix  A  sets  forth  for  each 
case  within  the  jurisdiction  of  the  Office 
of  Hearings  and  Appeals  the  total 
product  equity  eligible  for  distribution 
under  PODRA,  amount  reserved  for 
direct  restitution,  and  excess  amount 
Appendix  B  reflects  information 
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supplied  by  the  Economic  Regulatory 
Administration  regarding  cases  subi^ct 
to  PODRA  under  its  jurisdiction. 

Accordingly,  $56,779,537.32  will  be 
transferred  to  a  separate  account  within 
the  United  States  Treasury  and  made 
available  to  the  states  for  use  in  the  four 
designated  energy  conservation 
programs  in  the  manner  prescribed  by 
the  Act. 

Dated:  November  6. 1987. 

BNJJNG  COOC  MS0-01-M 
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Haae 


QBA 

Coasenc 

lotAl  Product 

Reserve  For 

Funds  Available 

Case 

Order 

Equity  As  Of 

Claioiants  And 

Under  PODRA 

Htanbec 

Number 

Sept.  30.  1987 

Litigation 

For  FY88 

ICEF-0023 

999K90059Z 

$3,234.63 

S3. 234. 65 

$0.00 

UEF-0200 

660S00302Z 

$143,964.17 

$0.00 

$143,964.17 

HEF-0007 

7A0V01259Y 

$14,121,002.78 

$14,121,002.78 

$0.00 

HEF-0027 

72PH005522 

$1,075,359.39 

$1,075,559.39 

$0.00 

BEF-0066 

641T00147Y 

$334,775.05 

$334,775.05 

$0.00 

HEF-0008 

6eOS00632Y 

$542,515.09 

$242,515.09 

$300,000.00 

HEF-0028 

432K0043SZ 

$10,408.05 

$0.00 

$10,408.05 

HEF-0231 

710V030192 

$192,275.63 

$0.00 

$192,275.63 

HEF-0201 

641S00255Z 

$2,563,635.47 

$888,286.91 

$1,675,348.56 

HFF-0029 

660B10655Z 

$47,462.43 

$0.00 

$47,462.43 

HEF-0030 

641B00364Z 

$18,317.40 

$420.40 

$17,897.00 

HEF-0591 

RARfiOOOOlZ 

$40,350,555.81 

$40,350,555.81 

$0.00 

HEF-0177 

240B00291Z 

$17,346.15 

$0.00 

$17,546.15 

HEF-0034 

320B00043Z 

$466,596.02 

$466,596.02 

$0.00 

HEF-0203 

910S00008Z 

$2,320,800.02 

$2,320,800  .'02 

$0.00 

HEF-0514 

999K90040Z 

$28,147.69 

$0.00 

$28,147.69 

HEF-0041 

600B00037Z 

$545,487.69 

$0.00 

$545,487.69 

HEF-0511 

999K90038Z 

$1,657.12 

$0.00 

$1.637.U 

KEF-009* 

110E00421Z 

$51,502.47 

$51,502.47 

$0.00 

HEF-0516 

999K90047Z 

$1,006.68 

$0.00 

$1,006.68 

KEF-0097 

999K90079Z 

$22,611.84 

$22,6U.84 

$0.00 

HEF-0010 

RCOAOOOOIY 

$1,495,483.14 

$1,495,483.14 

$0.00 

HEF-0053 

930B00097Z 

$233,919.73 

$0.00 

$233,919.75 

KEF-0029 

111K00123Z 

$67,477.37 

$67,477.37 

$0.00 

XEF-0044 

RCUAOOOOOZ 

$6,331,913.17 

$6,331,915.17 

$0.00 

HEF-020* 

e41S00098Z 

$666,761.62 

$0.00 

$666,761.62 

HEF-0172 

111B00028Z 

$557,904.11 

$278,952.05 

$278,932.06 

HEF-0060 

660T00642Z 

$48,351.34 

$0.00 

$48,331.34 

HEF-05S9 

670S00113Z 

$2,438,340.48 

$1,305,341.04 

$1,132,999.44 

HEF-0243 

710V03025Z 

$39,522.39 

$0.00 

$39,522.39 

HEF-0566 

640Z003S7Z 

$3,231.29 

$0.00 

$3,251.29 

HEF-0205 

431S00341Z 

$471,554.93 

$471,354.93 

$0.00 

HEF-0065 

240B00441Z 

$376,922.20 

$0.00 

$376,922.20 

KEF-0085 

412B00040Z 

$223,333.40 

$223,353.40 

$0.00 

KJEF-0003 

930S00173Z 

$1,812,796.41 

$1,812,796.41 

$0.00 

KEF-00Z2 

412B0010SZ 

$121,999.94 

$121,999.94 

$0.00 

HEF-0067 

lS0fl00126Z 

$247,968.33 

$247,968.33 

$0.00 

KEF-0048 

720T00521Z 

$1,033,668.32 

$1,033,668.52 

$0.00 

KEF-0020 

400E00221Z 

$69,444.14 

$69,444.14 

$0.00 

ICEF-0087 

REXL00201Z 

$29,831,382.62 

$22,373,536.96 

$7,457,845.66 

BEF-0567 

8S0B00018Z 

$31,402.91 

$3,402.91 

$28,000.00 

HEF-0587 

710T00075Z 

$44,007.90 

$4,007.90 

$40,000.00 

nKr-0245 

810V00003Z 

$348,908.25 

$0.00 

$348,908.23 

HEF-0570 

NCCPOOOOIZ 

($191,849.86) 

$6,499.90 

($198,349.76) 

HEF-0209 

RGEAOOOOIZ 

$35,497,214.56 

$28,847,854.56 

$6,649,360.00 

ALEMANY  CBEVROR  SERVICE  CENTER 

ALLIED  MATERIALS  CORP  i   EXCEL 

AMINOIL,  U.S.A..  INC. 

AMTEL.  INC. 

ANDERSON.  R.U. 

APCO  OIL  CORPORATION 

APPALACHIAN  FLYINC  SERVICE  INC 

ARAPABO  PETROLEUM.  INC. 

ARKANSAS  LOUISIANA  (MS  COMPANY 

ARKANSAS  VALLEY  PETROLEUM 

ARKLA  CBEMICAL  CORPORATION 

ATLANTIC  RICHFIELD  COMPANY 

A.  TARRICONE  INC. 

BAK  LTD. 

BEACON  OIL  COMPANY 

BETTS,  KEN  (PINOLE, MONT. .BUBB) 

BOX,  CLOYCE  K. 

BUD'S  EXXON  SERVICE 

BUTLER  FUEL  CORPORATION 

CAR  WASB  SERVICES 

CLEAN  MACHINE,  INC 

CONOCO,  INC. 

CONSUMERS  OIL  COMPANY 

CRANSTON  OIL  SERVICE  CO.,  INC. 

CROWN  CENTRAL  PETROLEUM  CORP. 

CRYSTAL  OIL  COMPANY 

C.K.  SMITH  k   CCMPAN-/.  INC. 

DALCO  PETROLEUM  INC. 

DORCBESTER  GAS  CORPORATION 

EAGLE  PETROLEUM  CO. 

EARL'S  BROADMOOR  TEXACO 

EARTH  RESOURCES  CO. 

EASTERN  OF  NEW  JERSEY,  INC. 

EASTERN  OIL  CC»1PANY 

EDC,    INC. 

ELIAS  OIL  COMPANY 

ELM  CITY  FILLING  STATIONS,  INC 

EMPIRE  GAS  CORPORATION 

EVETT  OIL  COMPANY 

EXXON  CORPORATION 

FARSTAO  OIL  COMPANY 

FERRELL  COMPANIES.  INC. 

GARY  ENERGY  CORPORATION 

ceo  MINERALS  COMPANY 

GETTY  OIL  COMPANY 
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APPEKDIX:  Determination  of  Excess  Funds  as  of  Sept.  30,  1987 


Mane 


OBA 

Consent 

Total  Product 

Reserve  For 

Funds  Available 

Case 

Order 

EqUltr  As  Of 

Claimants  And 

Under  PODRA 

Number 

Number 

Sept.  30,  1987 

Litigation 

For  FY88 

CIB8S  INDUSTRIES.  IHC.  HEF-0079  110H00494Z 

GOOD  HOPE  REFINERIES  INC.  HEF-0211  150S00154Z 

GOLF  OIL  CORPORATION  HEF-0590  RGFAOOOOIZ 

GULF  OIL  CORP.  DFF-OOOl  NOOR00007Y 

GULL  INDUSTRIES,  INC.  HEr-0086  010H00056Z 

GULL  INDUSTRIES,  INC.  HEF-008*  010H00357Z 

GULL  INDUSTRIES,  INC.  HEF-0085  NOOSDOOOIZ 

HICKS  OIL  (  HICKS  GAS  CO,  INC.    HEF-0091  570E00128Z 

HOWARD  OIL  COMPANY  KEF-0008  240H00280Z 

HOUELL  OIL  CORP.  /  QUINTANA  HEF-0212  610S00068Z 

HUSKY  OIL  COHPANY  OF  DELAWARE  HEF-0213  820Sa0007Z 

B.C.  LEWIS  OIL  CO.  HEF-0115  340H00493Z 

INDIAN  OIL  CO..  INC.  HEF-0095  132H00243Z 

INLAND  USA,  INC.  HEF-0096  720H00563Z 

IMMAN  OIL  CO.  HEF-0097  720H00557Z 

JAY  OIL  COMPANY  HEF-0101  6C1H00209Z 

KELLER  OIL  COMPANY,  INC.  HEF-0103  720H00598Z 

KENT  OIL  &  TRADING  COMPANY  HEF-0578  940X00232Z 

KEY  OIL  COMPANY  HEF-0106  430H00477Z 

KING  &  KING  ENTERPRISES  HEF-0108  710H02500Z 

LA  GLORIA  OIL  AND  GAS  CO.  HEF-0210  641S00234Z 

LAKES  CAS  CO..  INC.  BEF-0112  510E00134Z 

LEATHERS  OIL  CO. ,  INC.  HEF-0113  000H00426Z 

LEE  GARRETT  CHEVRON  KEF-0040  999K90057Z 

LEONARD  E.  BELCHER,  INC.  HEF-0586  151H00003Z 

LEO'S  WINSTEAD'S  INC.  HEF-0114  710H01376Z 

LEWTEX  OIL  (  GAS  CORP.  BEF-0033'  6DOV00020Y 

LITTLE  AMERICA  REFINING  CO.  HEF-0215  830S00012Z 

LOCKHEED  AIR  TERMINAL  INC.  HEF-0117  930B00199Z 

LOWE  OIL  COMPANY  HEF-0118  710H01379Z 

LUCIA  LODGE  ARCO  HEF-0119  910K00133Z 

LUKE  BROTHERS  INC.  HEF-0120  660E00073Z 

MACHILLAN  RING-FREE  OIL  CO.  BEF-0S06  960S000S3Z 

HALCO  INDUSTRIES  INC.  HEF-0121  530H00435Z 

MAPCO,  INC.  HEF-0258  740V01246Z 

MARATHON  PETROLEUM  COMPANY  KEF-0021  RMNAOOOOIZ 

MARINE  PETROLEUM  /  MARS  OIL  HEF-0122  720H00567Z 

MARLEN  L.  KNUTSOH  DIST.  INC.  BEF-0110  OOOH00422Z 

MARTIN  OIL  COMPANY  HEF-0124  910T00120Z 

MARTIN  OIL  SERVICE,  INC.  HEF-0123  570H00200Z 

MAXWELL  OIL  CO.  HEF-012S  000H0042SW 

HCCLEARY  OIL  CO.,  INC.           HEF-0127  310H00439Z 

HCCLURE  OIL  COMPANY             KEF-0009  660E00083Z 

MCCLURE'S  SERVICE  STATION        HEF-0128  340H00486Z 

MISSOURI  TERMINAL  OIL  CO.        HEF-0131  720H00562Z 

MOBIL  OIL  CORPORATION            HEF-0508  RMOAOOOOIZ 

MOYLE  PETROLEUM  CO.              HEF-0133  810H00300Z 

MURPHY  OIL  CORPORATION           KEF-0095  RKUH01983Z 


$71,061.43 
$256,079.22 
$38,229,688.11 
$31,901,097.80 
$185,768.72 
$40,612.01 
$860,192.26 
$29,661.10 
$14,188,290.01 
$1,498,712.25 
$252,854.97 
$15,263.28 
$52,793.28 
$274,112.20 
$17,315.76 
$61,260.77 
$50,619.27 
$63,680.57 
$41,290.67 
$45,536.80 
$769,917.73 
$4,496.86 
$16,793.45 
$6,967.59 
$10,058.92 
$61,548.41 
$393,317.49 
$7,392.11 
.$199,217.66 
$56,756.27 
$13,351.28 
$6,652.97 
$222,552.22 
$11,376.24 
$146,460.58 
$6,573,385.14 
$190,723.29 
$43,858.33 
$110,821.31 
$90,263.02 
$9,974.75 
$48,129.61 
$16,785.56 
$2,163.23 
$13,161.08 
$16,204,632.36 
$834.49 
$7,336,955.38 


$71,061.43 
$174,219.89 
$38,229,688.11 
$25,392,184.66 
$0.00 
$0.00 
$0.00 
$0.00 
$10,641,217.51 
$150,000.25 
$252,854.97 
$0.00 
$0.00 
$0.00 
$5,865.76 
$61,260.77 
$50,619.27 
$3,863.96 
$8,290.67 
$18,536.80 
$48,365.73 
$0.00 
$0.00 
$6,967.59 
$0.00 
$36,548.41 
$0.00 
$0.00 
$0.00 
$0.00 
$1,031.28 
$0.00 
$222,332.22 
$0.00 
$1,199.63 
$6,373,385.14 
$30,723.29 
$43,858.33 
$110,821.51 
$90,263.02 
$9,974.73 
$3,316.61 
$16,783.56 
$0.00 
$0.00 
$9,593,561.29 
$0.00 
$5,302,716.53 


$0.00 
$81,859.33 
$0.00 
$6,508,913.14 
$185,768.72 
$40,612.01 
$860,192.26 
$29,661.10 
$3,547,072.50 
$1,348,712.00 
$0.00 
$15,263.28 
$52,793.28 
$274,112.20 
$11,450.00 
$0.00 
$0.00 
$59,816.61 
$33,000.00 
$27,000.00 
$721,552.00 
$4,496.86 
$16,793.43 
$0.00 
$10,058.92 
$25,000.00 
$393,317.49 
$7,392.11 
$199,217.66 
$56,756.27 
$12,500.00 
$6,652.97 
$0.00 
$11,376.24 
$143,260.95 
$0.00 
$160,000.00 
$0.00 
$0.00 
$0.00 
$0.00 
$44,813.00 
$0.00 
$2,165.23 
$13,161.08 
$6,611,071.27 
$834.49 
$1,834,234.83 


NATIONAL  PROPANE  CORP. 

NAVAJO  REFINING  COMPANY 

NORTHEAST  PETROLEUM  INDUSTRIES 

NORTHEAST  PETROLEUM  INDUSTRIES 

NORTHEAST  PETROLEUM,  INC. 

NORTHWEST  PIPELINE  CORP. 

OCEANA  TERMINAL  CORP..  ET  AL 

ONEOK.  INC. 

O'CONNELL  OIL  CO. 

PACER  OIL  CO.  OF  FLORIDA.  INC. 

PACIFIC  NORTHERN  OIL 

PANHANDLE  EASTERN  (CENTURY) 

PARMAN  OIL  CORPORATION 

PASCO  PETROLEUM  CO..  INC. 

PEDERSEN  OIL.  INC. 

PERTA  OIL  MARKETING  CORP. 

PETERSON  PETROLEUM  INC. 

PETROLANE-LWHTA  GASOLINE  CO. 

PETROLEUM  HEAT  t  POWER  CO.  INC 

PETROLEUM  SALES /SERVICE  INC. 

PLACID  OIL  COMPANY 

PLAQUEMINES  OIL  SALES  CORP. 

PLATEAU.  INC. 

POINT  LANDING  INC. 

PORT  OIL  COMPANY  INC. 

POST  PETROLEUM  CO. 

POWER  PAK  CO..  INC. 

POWER  TEST  PETROLEUM  DIST. 

PRIDE  REFINING.  INC. 

PROPANE  GAS  (  APPLIANCE  CO. 

PYROFAX  GAS  CORPORATION 

QUAKER  STATE  OIL  REFINING  CORP 

QUARLES  PETROLEUM.  INC. 

RAMOS  OIL  CO..  INC. 

RESOURCES  EXTRACTION  t  PROCESS 

REYNOLDS  OIL  CO. 

RICHARDSON  AYERS  JOBBER,  INC. 

SABER  ENERGY,  INC. 

SAUVAGE  GAS  COMPANY,  INC. 

SHELL  OIL  COMPANY 

SID  RICHARDSON  CARBON  (  CAS 

SICMOR  CORPORATION 

SOUTH  HAMPTON  REFINING 

SOUTHERN  UNION  COMPANY 

STEVE'S  EXXON 

STINNES  INTER  OIL  INC. 

ST.  JAMES  RESOURCES  CORP 

SUBURBAN  PROPANE  GAS  CORP. 

SWIFTY  OIL  COMPANY  INC. 


OBA 

Consent 

Total  Product 

Reserve  For 

Funds  Available 

Case 

Order 

Equity  As  Of 

Claiaents  And 

Under  PODRA 

HiaA>er 

Nwber 

Sept.  30,  1967 

Litigation 

For  FY88 

BEF-0135 

270T00002Z 

$17,927.89 

$10,927.89 

$7,000.00 

HEF-0217 

672500136Z 

$49,849.30 

$49,849.50 

$0.00 

HEF-0137 

110HO0334Z 

$602,187.81 

$602,187.81 

$0.00 

HEF-0580 

6COX00241Z 

$1,632,838.47 

$1,632,838.47 

$0.00 

BEF-0138 

120H00491Z 

$732,202.21 

$332,202.21 

$400,000.00 

HEF-0264 

710V03015Z 

$704,300.63 

$20,000.00 

$684,300.63 

HEF-0142 

240H00361Z 

$201,946.29 

$11,946.29 

$190,000.00 

BEF-0571 

740V01406Z 

$922,532.98 

$6,314.00 

$916,218.98 

BEF-0141 

110H00513Z 

$7,348.86 

$5,348.86 

$2,000.00 

HEF-0143 

412H00172Z 

$22,043.36 

$18,245.36 

$3,800.00 

HEF-0144 

010H00028Z 

$31,886.96 

$18,886.96 

$13,000.00 

BEF-0041 

710V02006Y 

$79,064.62 

$79,064.62 

$0.00 

HEF-0145 

430H002192 

$38,069.46 

$0.00 

$38,069.46 

HEF-Q146 

000Ha0442Z 

$82,646.30 

$0.00 

$82,646.30 

HEF-0147 

000H0O418Z 

$15,073.66 

$15,073.66 

$0.00 

HEF-0148 

930BOO0aSZ 

$204,900.36 

$0.00 

$204,900.36 

HEF-0149 

240H00491Z 

$4,138.35 

$0.00 

$4,138.35 

HEr-0269 

940V00195Z 

$49,710.65 

$49,710.65 

$0.00 

HEF-0150 

110H00530Z 

$358,061.21 

$100,313.21 

$257,748.00 

HEF-0151 

340B00488Z 

$16,130.16 

$0.00 

$16,130.16 

KEF-0007 

6D0S00005Z 

$1,843,698.46 

$1,843,698.46 

$0.00 

KEF-0039 

640B00174Z 

$641,335.78 

$641,335.78 

$0.00 

HEF-0272 

733V02013Z 

$6,079.53 

$0.00 

$6,079.53 

HEF-0152 

640B0017SZ 

$120,657.32 

$120,657.32 

$0.00 

HEF-0153 

420B00278Z 

$6,771.61 

$0.00 

$6,771.61 

HEF-0154 

910R0014SZ 

$2,205.51 

$0.00 

$2,205.51 

HEF-0155 

610H10452Z 

$114,739.56 

$114,739.56 

$0.00 

KEF-0042 

240H00499Z 

$442,152.11 

$442,152.11 

$0.00 

HEF-0218 

6D0S00036Z 

$283,636.01 

$0.00 

$283,636.01 

HEF-0156 

420E00206Z 

$13,757.51 

$0.00 

$13,757.51 

HEF-0157 

641T00099Z 

$3,321,906.69 

$3,321,906.69 

$0.00 

HEF-0219 

340S00352Z 

$2,633,393.78 

$0.00 

$2,633,393.78 

HEF-0158 

N00B00905Z 

$13,904.65 

$13,904.65 

$0.00 

HEF-0159 

910H00144Z 

$11,053.73 

$0.00 

$11,053.73 

HEF-0574 

740V01409Z 

$9,020.86 

$0.00 

$9,020.86 

HEF-0164 

810B00324Z 

$1,948.58 

$0.00 

$1,948.58 

HEF-0166 

640H003S4Z 

$19,435.59 

$19,435.59 

$0.00 

HEF-0220 

6D0S00037Z 

$1,310,271.12 

$1,310,271.12 

$0.00 

KEF-0024 

710H06008Z 

$442,666.79 

$442,666.79 

$0.00 

KEF-0093 

RSHAOOOOIZ 

$20,920,371.97 

$13,690,278.98 

$5,230,092.99 

BEF-0022 

6D0V00025Y 

$427,119.84 

$44,898.44 

$382,221.40 

HEF-0581 

6D0S00091Z 

$40,962.01 

$20,332.17 

$20,629.84 

HEF-0222 

6E0S00002Z 

$150,644.51 

$0.00 

$150,644.51 

HEF-0223 

673S0b336Z 

$61,035.04 

$0.00 

$61,035.04 

HEF-0550 

999K90036Z 

$2,649.50 

$0.00 

$2,649.50 

HEF-0174 

240H00519Z 

$18,244.60 

$0.00 

$18,244.60 

BEF-0100 

110H00487Z 

$68,624.79 

$0.00 

$68,624.79 

KEF-0038 

733V020102 

$1,963,619.06 

$1,472,714.29 

$490,904.77 

HEF-0175 

550H00337Z 

$16,729.95 

$0.00 

$16,729.95 
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APPEBDIX:  D*t*rmin«tloa  of  Excess  Funds  as  of  Sept.  30,  1987 


c 

B4 

Consent 

Total  ?roduct 

Reserve  For 

Funds  Available 

Casa 

Order 

Equity  As  Of 

Claimants  And 

Under  PODRA 

Hmm 

Hiaabcr 

Number 

Sept.  30,  1987 

Litigation 

For  FY88 

THWECO  OIL  COMPANY 

BEF-0073 

RTNAOOOOIY 

$192,883.69 

$136,216.56 

$56,667.13 

TEXAS  CAS  k   EXPU3RATI0M 

HEF-027* 

6E0V00015Z 

$27,843.81 

$0.00 

$27,843.81 

IHRIFTYMAH,  IRC. 

HT-0018 

610B10449Z 

$132,132.37 

$152,132.57 

$0.00 

TIPPERARY  CORP. 

HEF-0277 

670V003232 

$27,841.42 

$0.00 

$27,841.42 

TOTAL  PETROLEUM,  IHC. 

lCEr-0133 

540S00227Z 

$2,404,114.88 

$2,404,114.88 

$0.00 

TRESLER  OIL  CCMPAHY 

KEF-0019 

530H00449Z 

$168,904.94 

$2,331.00 

$166,553.94 

TRUE  COMPANIES.  THE 

HEy-0557 

733V020I9Z 

$3,113,709.61 

$3,113,709.61 

$0.00 

UNION  TEXAS  PETRW.EUM  CORP 

HEF-0009 

6E0S0007SY 

$224,241.03 

$0.00 

$224,241.05 

UPC,  INC. 

ICEF-0026 

641S00123Z 

$496,049.90 

$248,024.93 

$2*8,024.95 

U.S.A.  PETROLEUM,  INC. 

BEF-OSOO 

960S00093Z 

$60,951.22 

$7,284.46 

$53,666.76 

WELLEH  OIL,  INC. 

HEF-0584 

240H000712 

$33,333.88 

$0.00 

$33,333.88 

WHITE  PETROLEUM  INC. 

HEF-0196 

550H00317Z 

$631 . 38 

$0.00 

$651.38 

WINSTON  REFININC  COMPANY 

HEF-0S89 

600S00006Z 

$132,127.18 

$132,127.18 

$0.00 

WITCO  CHEMICAL  CORPORATION 

HEF-0227 

240S00034Z 

$3,132,788.40 

$3,132,788.40 

$0.00 

WORLD  OIL  COMPANY 

IEF-0005 

960S00104Z 

$2,389,347.70 

$2,389,347.70 

$0.00 

PRODUCT  TRACKING  -  PODRA 

999DOE00SW 

$270,383.33 

$0.00 

$270,585.35 

TOTALS 

$318,876,408.11 

$262,096,870.79 

$56,779,537.32 

MLLMG  COOC  MS0-01-C 
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Geotge  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Appendix  B 

Department  of  Energy. 
Washington,  DC  20585. 
October  23, 1987. 

Memorandum  For  George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
From:  Marshall  A.  Staunton,  Administrator. 

Economic  Regulatory  Administration. 
Subject:  ERA  Input  For  The  Podra  Section 

3003  (c)  Report. 
We  have  completed  our  review  of  the  funds 
held  in  escrow  as  of  September  30, 1987, 
which  have  not  been  petitioned  under 
Subpart  V.  This  review  was  to  identify  the 
escrow  amount  in  excess  of  that  necessary  to 
make  restitution  to  persons  or  classes  of 
persons  in  accordance  with  section  3003 
(b)(1)  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986. 
Once  final  payments  are  made  into  an 
escrow  account,  a  Subpart  V  petition  is  filed 
with  your  office.  Consequently,  the  escrow 
accounts  that  we  examined  still  have 
balances  due.  Many  of  these  accounts  are  for 
firms  in  bankruptcy  or  have  been  referred  to 
the  Department  of  Justice  for  collection.  Since 
the  extent  of  possible  claims  and  amounts 
that  will  be  available  to  satisfy  the  claims  are 
not  known  at  this  time,  it  would  be 
inadvisable  to  consider  any  of  these  funds 
excess. 

|FR  Doc.  87-26304  Filed  11-12-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3290-5] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  November  2, 1987 
Through  November  6, 1987  Pursuant  to 
40  CFR  1506.9 

EIS  No.  870392.  Final.  SCS.  WY.  Big 
Sandy  River  Unit.  Onfarm  Irrigation 
Improvements.  Colorado  River 
Salinity  Control  Program.  Sublette  and 
Sweetwater  Counties.  Due:  December 
14. 1987.  Contact:  Frank  Dickson  (307) 
261-5201. 

EIS  No.  870393.  Draft.  SFW.  NY.  VT. 
Lake  Champion  Sea  Lamprey  Control 
Temporary  Program.  Use  of 
Lampricides  and  an  Assessment  of 
Effects  on  Certain  Fish  Populations 
and  Sport  Fisheries.  Clinton.  Essex 
and  Washington  Counties,  NY  and; 
Addison  and  Chittenden  Counties. 
VT.  Due:  March  31. 1988.  Contact: 
Ralph  Abele.  Jr.  (617)  965-5100. 

EIS  No.  870394.  Final.  AFS.  CA,  Angeles 
National  Forest.  Land  and  Resource 


Management  Plan.  Los  Angeles, 
Ventura  and  San  Bernardino  Counties. 
CA.  Due:  December  14. 1987,  Contact: 
George  Roby  (818)  574-1613. 
EIS  No.  870395,  Final,  ELM.  WY, 
Washakie  Resource  Area.  Resource 
Management  Plan  and  Wilderness 
Study  Area  Recommendations, 
Designation  or  Nondesignation,  Big 
Horn,  Washakie  and  Hot  Springs 
Counties.  WY,  Due:  December  14, 

1987.  Contact:  Roger  Inman  (307)  347- 
9871. 

EIS  No.  870396.  Final.  COE,  TX.  El  Paso 
Southeast  Area  Local  Flood  Control 
Plan.  El  Paso  County,  TX,  Due: 
December  14. 1987.  Contact:  James 
White  (505)  766-3577. 

EIS  No.  870397,  Final,  SFW,  AK,  Selawik 
National  Wildlife  Refuge 
Comprehensive  Conservation  Plan. 
Wilderness  Review  and  Wild  River 
Plan.  Kotzebue  Sound.  AK.  Due: 
December  14. 1987.  Contact:  William 
Knauer  (907)  786-3399. 

EIS  No.  870398,  Draft.  FHW.  NC,  US  220 
Construction,  Steed  to  Ulah 
Connection,  Randolph  and 
Montgomery  Counties.  NC.  Due: 
December  29. 1987,  Contact:  Kenneth 
Bellamy  (919)  856-4346. 

EIS  No.  870399,  Draft,  AFS,  CA.  Modoc 
National  Forest.  Land  and  Resource 
Management  Plan.  Modoc.  Lassen  and 
Siskiyou  Counties,  CA.  Due:  March  7. 

1988.  Contact:  Douglas  Smith  (916) 
233-5811. 

EIS  No.  870400.  Final.  BLM.  NV.  Elko 
Resource  Area.  Wilderness  Study 
Areas  Recommendations.  Designation 
or  Nondesignation.  Cedar  Ridge.  Red 
Spring.  Little  Humboldt  River  and 
Rough  Hills  Wilderness  Study  Areas, 
Elko.  Lander  and  Eureka  Counties, 
NV.  Due:  December  14, 1987.  Contact: 
Rodney  Harris.  (702)  738-4071. 

EIS  No.  870401.  Draft.  BLM.  CA.  NV. 
California  Section  202  Wilderness 
Study  Areas  Recommendations. 
Wilderness  Designation  or 
Nondesignation.  Due:  February  1. 
1988.  Contact:  Cari  Rountree  (916) 
460-4722. 

EIS  No.  870402.  Final.  BLM.  NV.  Walker 
Resource  Area.  Wilderness 
Recommendations,  Designation  or 
Nondesignation,  Mineral  and  Douglas 
Counties.  NV,  Due:  December  14, 1987. 
Contact:  John  Matthiessen  (702)  885- 
6100. 

EIS  No.  870403.  Final.  BLM.  NV, 
Shoshone-Eureka  Area.  Wilderness 
Recommendations.  Designation  or 
Nondesignation,  Nye,  Lander,  and 
Eureka  Counties.  NV.  Due:  December 
14. 1987.  Contact:  Mary  O'Brien  (702) 
635-5181. 

EIS  No.  870404.  Draft.  UAF.  GU.  Uruno 
Beach  (Urunao  Beach)  Cleanup 


Program,  Implementation,  Guam.  Due: 
December  28, 1987.  Contact:  Bill 
Taylor  (402)  294-5854. 

EIS  No.  870405,  Draft.  AFS.  OR.  WA, 
UMATILLA  National  Forest,  Land  and 
Resource  Management  Plan, 
Implementation,  Due:  February  19. 
1988.  Contact:  Lyle  Jensen  (503)  276- 
3811. 

EIS  No.  870406,  Draft.  AFS.  OR.  Fremont 
National  Forest.  Land  and  Resource 
Management  Plan,  Lake  and  Klamath 
Counties,  OR.  Due:  March  1, 1988. 
Contact:  Orville  Grossarth  (503)  947- 
2151. 

EIS  No.  870407,  Draft,  COE.  CA. 
Tierrasanta  Community  (formerly 
Camp  Elliott)  Remedial  Action 
Alternative  for  Conventional 
Explosive  Ordnance  Items.  San  Diego 
County,  CA,  Due:  December  31, 1987. 
Contact:  Eugene  Miller  (205)  895-5140. 

EIS  No.  870408.  Final.  ERA,  MA,  NH. 
New  England/Hydro-Quebec  450kV 
Transmission  Line  Interconnection 
Phase  II.  Construction  and  Operation. 
Amendment  to  Presidential  Permit 
PP-76.  Due:  December  14, 1987. 
Contact:  Anthony  Como  (202)  586- 
5935. 

EIS  No.  870409,  Draft.  FRC.  CA.  El  Portal 
Hydroelectric  Project.  Construction. 
Operation  and  Maintenance.  License 
Merced  River,  Marposa  County,  CA, 
Due:  December  28. 1987,  Contact: 
Frank  Karwoski  (202)  376-1730. 

Amended  Notices 

EIS  No.  870278.  Draft.  AFS,  OR.  Malheur 
National  Forest,  Land  and  Resource 
Management  Plan.  Due:  December  14. 
1987.  Published  FR  8-14-87— Review 
period  extended. 

EIS  No.  870388,  Draft.  AFS,  NC.  TN, 
Nolichucky  Gore  Segment,  Wild  and 
Scenic  River  Study.  Eligibility  and 
Suitability.  National  Wild  and  Scenic 
Rivers  System.  Due:  January  28, 1988. 
Published  FR  11-6-87— Incorrect  due 
date. 

EIS  No.  870365,  Draft.  BLM,  OR. 
Brothers/LaPine  Planning  Area, 
Resource  Management,  Due:  January 
15. 1988.  Published  FR  11-&-87— 
Incorrect  due  date. 

Special  Notation  for  EIS  Nos.  870390  and 
870391 

Due  to  development  of  new  ADP 
Tracking  System,  EISs  were  omitted 
from  11-6-67  Federal  Register.  Review 
period  began  as  of  11-6-87. 

EIS  No.  870390,  Final.  OSM,  WA.  Black 
Diamond  Petition  Area,  Designation  of 
Lands  Unsuitable  for  Surface  Coal 
Mining  Operations.  King  County,  WA, 
Due:  December  7, 1987,  Contact: 
Raymond  Lowrie  (303)  884  2451. 
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BIS  No.  B70391.  Final.  DOE,  SC 
Savannah  River  Plant  Alternative 
Cooling  Water  Syitems  for  C-  and  K 
Reactors  and  D-  Area  Powerhouse, 
Construction  and  Operation.  Aiken, 
Barnwell,  and  Allenudale.  SC  Due: 
December  7. 1987.  Contact:  S.R. 
Wright  (803)  725-3093. 
Dated:  November  9. 19B7. 

Bariiani  BMMMBar. 

Acting  Deputy  Directs.  Office  of  Federal 

ActMlies. 

|FR  Doc  87-^8306  Filed  11-12-87,  8:45  am] 


(FRL-329»-71 

Proposed  Administrattv*  Penalty 
AsMssmont  and  Opportunity  to 

COHMMIlt 

mOBUCT.  Environmental  Protection 
Agency  (EPA). 


action:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportunity  to  comment. 


r.  EPA  is  providing  notice  of 
proposed  administrative  penalty 
assessment  for  hUeged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g).  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders 
after  the  commencement  of  either  a 
Class  I  or  Class  II  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessments  pursuant  to  33 
U.S.C.  1319(g)(4)(a). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits. 
40  CFR  Part  22.  The  procedures  through 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  II  order  or 
participate  in  a  Class  II  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline  for 
submitting  pubUc  comment  on  a 
proposed  Class  II  order  is  thirty  days 
after  issuance  of  public  notice. 

On  the  date  identified  below,  EPA 
conunenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  Cloud  9  Ranch  Estates.  90 
Rainbow  Way.  Sierra  Vista.  Arizona  8563S: 
EPA  Docket  No.  DC-FY88-8;  filed  on 
November  13, 1987,  Regional  Hearing  Clerk, 
U.S.  EPA  Region  9.  215  Fremont  St..  San 
Francisco.  California  94105.  (415)  974-6036; 
proposed  penalty,  $125,000.  for  five  years  of 


non-Bubmitt«l  of  daily  monitoring  reports 
IDMRs).  forty-five  days  of  discharging 
without  permit  «nd  viotation  of  sdiedule  in 
permit  at  Cloud  9  Ranoh  Estates  Mobile 
Home  Park.  NPDES  No.  AZ  0021733,  issued 
February  16. 1982. 

FOR  nmTHBK  mfomtatmoM  ootrrncr: 

Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  Unless  otherwise 
noted,  the  administrative  record  for 
each  of  the  proceedings  is  located  in  the 
EPA  Regional  Office  identified  above, 
and  the  file  will  be  open  for  pubUc 
inspection  during  normal  business 
hours.  All  information  submitted  by  the 
respondent  is  available  as  part  of  tiie 
administrative  record,  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information.  In 
order  to  provide  opportunity  for  public 
comment,  EPA  will  issue  no  final  order 
assessing  a  penalty  in  these  proceedings 
prior  to  December  3, 1987. 

Dated:  November  5, 1987. 
Harry  S.  Seraydarian, 
Director,  Water  Management  Division. 
(FR  Doc  87-26268  Filed  11-12-87;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Lottery  Rankings  of  900  MHz  SMRS 
Applteants  for  Hartford,  Salt  Lake  City, 
Louisville,  OklalKMna  City,  Memphis, 
Birmingham,  NashvNIe,  Albany, 
Honoiuhi  and  Jacksonville  Designated 
Filing  Areas 

September  30, 1987. 

On  September  25. 1987.  the  Federal 
Communications  Conmiission  conducted 
its  final  round  of  lotteries  to  select 
applicants  to  provide  900  MHz 
Specialized  Mobile  Radio  (SMR) 
Service.  These  lotteries  were  used  to 
rank  applications  in  each  of  the 
following  Designated  Filing  Areas 
(DFAs): 
#36  Hartford 
#37  Salt  Lake  City 
#39  Louisville 
#40  Oklahoma  City 
#41  Memphis 
#43  Birmingham 
#44  Nashville 
#46  Albany 
#48  Honolulu 
#50  Jacksonville 

Lists  of  the  forty  tofnranked 
applications  in  each  of  these  Designated 


Filing  Areas  are  attached  to  this  Public 
Notice.  The  top  20  selectees  in  each 
DFA  will  be  granted  authorizations  to 
provide  SMR  service.  The  next  20 
ranked  applicants  will  be  alternate 
selectees  should  it  be  determined  that 
any  of  the  winners  are  noti]ualified  to 
be  licensees,  or  if  any  of  the  winners  fail 
to  provide  the  Commission  with 
required  transmitter  site  information 
withhi  the  specified  time  period.  Wltiiin 
30  days  of  the  publication  of  this  Public 
Notice  in  the  Federal  Register,  interested 
parties  may  advise  the  Commission  of 
any  matter  that  may  reflect  on  an 
appUcant's  qualifications  to  be  a  license. 
A  copy  of  any -such  pleading  must  be 
served  on  the  applicant  in  question  on 
or  before  die  day  on  which  the 
document  is  filed  with  the  Commission. 
See  i  1.47(b)  of  the  Commission's  rules, 
47  CFR  1.47(b).  Service  can  be 
accomplished  pursuant  to  S  1.47(d)  of 
the  Commission's  rules,  47  CFR  1.47(d). 
Matters  raised  in  such  pleadings  will  be 
resolved  prior  to  issuance  of  any  license 
to  the  appUcant.  Individual  applications 
may  be  examined  at  the  Private  Radio 
Bureau's  Public  Reference  Room  in 
Gettysburg,  PA.  Copies  of  individual 
applications  may  be  ordered  from  the 
Commission's  copy  contractor. 
International  Transcription  Services,  at 
(717)  337-1433. 

All  applications  ranked  below  niunber 
40  are  hereby  dismissed  and  will  not  be 
returned  to  the  applicants.  There  will  be 
no  individual  notices  of  dismissal 
mailed  to  applicants.  The  Lottery  Notice 
of  September  1, 1987  contains  the  names 
and  addresses  of  lottery  participants. 

For  further  information  regarding  the 
selection  procedures,  consult  the 
November  4, 1986  Public  Notice  (1  FCC 
Red  543  (1986),  52  FR  1302  (January  12, 
1987))  or  contact  Betty  Woolford  of  the 
Land  Mobile  and  Microwave  Division  at 
(202)  632-7125. 

900  MH2  SMR  Applications  in  the 
Hartford  DFA 


Rank  and  spplcanl  nam* 


Communcalion 


1.  Danott.  Ed. 

2.  Paiocnar 
Sarvte*  Co 

3.  MWiooni    Radio 
Co..  Inc. 

4.  Santos.  Elisaua  R 

5.  Hral     TatoconHNunicaliona 
Group,  Inc — 

6.  Accant  Radto  Satviea,  Inc. 

7.  Baikia,  Franca*  H 

«.  T  R  S,  Inc 

9.  Stallar,  John.». 

10.  (Mro  MobM  Ccwwiunic*- 
tion*.  tnc 

11.  Curaton.  Tarry  l_ 

12.  Stiutts.  William  0._ 

13.  Lomijah  PartnaraMp 

14.  Qonzalaz.  Tltomas  M 

15.  Ward.  Thomai  G 


Lonary 
coda 


14« 

416 

374 
490 

195 
004 

ose 

542 
532 

see 

143 
513 
326 
222 

573 


HI*  No. 


052330 

0S6730 

055896 
067727 

062274 
055690 
064426 
068752 
060030 

054782 
059056 
059620 
064019 
068476 
052064 
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900  MHz  SMR  Applications  in  the 
Hartford  DFA— Continued 


Rank  and  appicam  n«n* 


16.  Triangia    Convnuncationa, 
Inc 

17.  Parfcinton  Eleclronic*  Co 

18.  Pelar*.  WMam  F 

19.  Kazmi.  Ehtisham 

20.  Russo,  Fredanek 

Attemates: 

21.  SmeHi.  Andrew  R 

22.  Shea.  William  W 

23.  Luoltian.  Ronald  J 

24.  Wang.  Richard  Y.  6  Janet  C 

25.  American       Motxlphone 
Paging.  Inc 

26.  Must  Bon  Realty  Co 

27.  Polokotl.  John  G 

28.  Clear  Channel  Communica- 
liona  Corp _ 

29.  Price  III.  Jama*  L 

30.  Alert  Electronica.  Inc 

31.  Kay.  >.,  James  A 

32.  K  6  R  Industries,  Inc 

33.  Goodwin,  Jr.,  Barclay  R 

34.  File,  Georgiann 

35.  Cicciah.  Robert. 

36.  Ginsberg.  Richard 

37.  Atlantic  Excavating 

38.  Wmtord.  John 

39.  Simmons.  Connie  J 

40.  Harper,  Betty  F 


Lottery 
code 


555 
420 
429 
283 
482 


File  No. 


055275 
054723 
060513 
058185 
060437 


517 

058572 

504 

058999 

331 

059572 

572 

057054 

022 

053188 

391 

054796 

435 

060500 

109 

053733 

441 

057554 

013 

053924 

282 

057376 

279 

056230 

223 

0576S7 

194 

051904 

106 

054533 

218 

054005 

031 

060196 

587 

057343 

516 

060017 

234 

058965 

900  MHz  SMR  Applications  in  the  Salt 
IJVKE  City  DFA 


Rank  and  applicant  name 


Winners: 

1.  RenleWt.  Harvey  W 

2.  Mazzei,  Petra  H 

3.  Hewell.  Betty  J 

4.  Sheahan,  Dennis  P 

5.  Professional  Communicatnns 

6.  Cecil.  Karen  K 

7.  Prisk,  Kevin  A 

8.  Homer,  Jack 

9.  Liccardi,  WWiam  J 

10.  Giflord  Engineerirtg 

11.  WikJes,  Gregory  G 

12  Maxwell,  Eart  A 

13.  K  &  R  Industries.  Inc 

14.  Yeager,  John  J 

15.  Davidson,  Mary  F 

16.  Euclidean  Corp 

17.  American  Telemobile  Corp.... 

18.  Anderson.  David  W 

19.  Metracom   Trunked   Radio 
Communicatkws 

20.  Carter.  Wayne  D _ 

Alternates; 

21.  Raymond  and  Company 

22.  Parkerson  Electronics,  Inc 

23.  AH  American  Associates 

24.  Capobianctii.  Joseph  D 

25.  Carter,  Jimmie  0 

26.  ShitMyama.  Mas 

27.  Sadler.  Wendy  A 

28.  Rosenzweig.  Saul 

29.  Echols.  Cathryn  H 

30.  Crawford   Communications 
Co 

31.  Zed.  A.  Robert 

32.  Telecommunications    Net- 
work, hic 

33.  Song,   Shenn  Jen  S  Sue 
Jen 

34.  Riley.  Michael  W 

35.  Beaver,  K  L 

36.  Smith.  Norman 

37.  Simmons,  Connie  J 

38.  Foss.  Julian  P 

39.  Herman,  Gregory  L 

40.  Daubman.  Arthur  M 


Lottery 
code 


447 
338 
242 
487 
427 
097 
426 
248 
306 
213 
566 
335 
272 
577 
148 
182 
023 
025 

354 
096 


405 
015 
090 
094 
491 
466 
459 
167 

133 
582 

528 

489 
454 
049 
504 
497 
198 
241 
147 


File  no. 


052662 
059444 
053227 
055568 
053445 
058412 
057456 
053075 
059367 
051752 
060443 
059292 
056229 
060725 
058608 
055887 
052316 
053937 

056244 
058152 

060177 
053618 
051988 
056961 
052251 
059926 
056353 
054906 
054034 

054377 
060742 

056581 

057609 
058822 
052035 
056542 
060018 
055330 
058125 
057935 


900  MHz  SMR  Applications  in  the 
Louisville  DFA 


Rank  and  appkcant  name 


Winners: 

I.  R  S  R  Communications  Corp.. 
2  Pnce  IH,  James  L 

3.  Sadler.  Wendy  A 

4.  WiNard.  William  G.  •  Katti- 
eryn  L 

5.  Longshore.  Michael  D 

6.  Song.  Shenn  Jen  S  Sue  Jen  . 

7.  Rosenthal,  Paul  C 

8.  Kitzman,  J.  Andrew 

9  Carter,  Hehard  M 

10.  Stengel.  Barry 

II.  Proleaiional    Commuraca- 
Inns 

12.  Daniels  Electronics 

13.  Newel.  Robert  C 

14.  Kohler,  Alan  C 

15.  Radk)  Communication  Co 

16.  Nashawaty,  Thomas 

17.  Gist  «  Hwrisa 

18.  Halladay,  Joel  F 

19  Burroogha,  Jr.  Benton 

20.  Domerxach.  Thomas  A 

Alternates: 

21.  Telecommunications    Net- 
work. Inc 

22.  Thornton,  David  L 

23.  Stark.  Richard 

24.  United  Radnphone  Systems. 

25.  Terramica,  tnc 

26.  Cicciari,  Robert 

27.  May.  Robert  T 

28.  Quadratics,  Inc _ _.. 

29.  An  Hos  Com 

30  Hollister.  Gary 

31.  John  Smith  Enterprises 

32.  Gonzalez.  Thomas  M 

33.  Advance  Radio.  Inc 

34.  Ramer.  Oonak)  J 

35.  Sauve.  R.  Marc 

36.  Naah.  Rene 

37.  Staggs.  Jay  B 

38.  Windle.  Ray  D _. 

39.  Gertaral     Electnc     Radn 
Services  Corp 

40.  Harris  Communications  Co.... 


Lollsty 
code 


433 
424 
464 

563 
320 
487 
457 
285 
093 
506 

426 
144 
389 

286 
435 
387 
218 
228 
083 
162 


525 
529 
507 
539 
527 
103 
341 
432 
034 
250 
269 
221 
005 
440 
471 
386 
504 
566 

213 
234 


File  No. 


055741 
057552 
056282 

0S3SS9 
059537 
057610 
055285 
053028 
057389 
053512 

053446 
055876 
056909 
058524 
052061 
052422 
059972 
057091 
059895 
055541 


056582 
059211 
056155 
052022 
054235 
054531 
060575 
053769 
055069 
060758 
055657 
058547 
055230 
054047 
059045 
060274 
0S5944 
054464 

058733 
051829 


900  MHz  SMR  Applications  in  the 
Oklahoma  Crrv  DFA 


Rank  and  appkcani  name 

Lottery 
code 

File  No. 

Winners: 
1.  Reyes.  Sandra  G 

454 

431 
561 
515 
246 
050 
120 
435 
063 
228 
433 
376 
136 
025 
150 
090 
421 
284 
302 
060 

235 

109 
317 
266 
184 
556 
529 
052 
215 
354 

059161 

2.  Progressive  Communicatians. 
Inc 

055343 

060059 

4  Stark.  Ridiard  G 

056156 

5.  High  Tech  Controls 

052267 

6  Beck,  HaroW  1    

053741 

7.  Command  Communicalkxis 

053867 
055668 

9.  Beier  Partnership 

057646 

10  Halladay,  Joel  F 

057307 

11  Puckeykjw,  HaroU 

054099 

12.  Moroney  Robert  G. . . 

059356 

13  Cnstma,  Daniel 

057811 

14.  Anderson,  Davkl  W  .  . 

053935 

15  Davidson,  Mary  F 

058813 

16  Calpage,  Inc 

052997 

17  PNsko  John      

056533 

18.  Kirschner,  Jan  M 

059067 

19.  Larussa  Lorice  A 

052305 

20.  Bill  Hood  Auto  Sales,  Inc 

Alternates: 
21  Harris,  Cmdy  M 

054761 
058891 

22     Cleveland    Mobile    Radio 
Sales  Inc 

054614 

054022 

24.  Jason.  Jay 

054541 

25.  Euclklean  Corp 

055889 

26  Vatsis  John 

052097 

27.  Syntonic  Tectmology,  Inc 

28.  Becker  Philip 

052432 
056693 

29.  Gidas  Peter  J  

059006 

30  MDI  Systems,  Inc 

054111 

900  MHz  SMR  Applications  in  the 
Oklahoma  City  DFA— Continued 


Rank  and  applicant  nam* 

coda 

File  No. 

31.  Shade  Ross   

487 

220 
339 
218 
238 
209 
135 
395 
290 
498 

054663 

32  Gtobal  Information  Tachnol- 
oges,  h>c _ 

33  Maxwell,  E«t  L 

052811 
058581 

34  Gist  »  Haniss 

35  Hanqust.  David  A...... 

36  Kramps.  Karl _ 

37  Cnsamwi.  Thomas  N 

059971 
055400 
056048 
056570 

38  O'Nai*.  Brian  

OS9099 

39  Kramps,  Waller  H 

40  Shorelands  Water  Co..  Inc~... 

060330 
060330 

900  MHz  SMR  Applications  in  the  Memphis 
DFA 


Rank  and  applicant  name 

Lonary 
coda 

Fie  No. 

Winners: 

1.  Laughton.  Clifford 

368 

052865 

2  Meyer,  Steven  C 

436 

059582 

3.  R  A  R  Communications  Corp... 

518 

055743 

4  Pulstar  Electronics  Corp 

515 

055660 

5  Eby.  Jr .  Peter 

199 

058037 

6.  K  «  R  Industries.  Inc 

328 
002 

056226 

7  Bridges.  Michaei  S 

056072 

8  FoK.  Byron  L _.... 

242 

057352 

9  Pappas,  Peter „ 

405 

050516 

10  Marzoc.  Frances _.. 

406 

052152 

tl.Waxman  Marvin  N 

074 
603 

052407 

12  White.  Stephen  E _.... 

059855 

13.  Buda.  Jr .  WHlam  C 

099 

059141 

14.     Progressive     Communica- 

tions. \nc 

511 
SOS 

05534S 

15  Powell  Broadcasting  Co. 

059563 

16  Silver,  hving  

506 

0^.3261 

17  Select  Communicatnna  and 

Data 

579 

060403 

18  Echols,  Calhryn  H „ 

200 

054037 

19  Stebbms  Commuracakons 

613 

059720 

20  Gonzales,  Thomas  M 

266 

058545 

Alternates: 

384 

058421 

22.  Hams,  Stanley  W. „ 

281 

057154 

23  Litt,  Robert  S  

300 

057950 

24.  Brandon,  S-*ven  W 

067 

066762 

25.    Standard   Communicalions 

Corp 

610 

069796 

26.  Stem.  Todd 

618 
350 

060374 

27  Krakiwetz.  Joseph _ 

05 '626 

28  James.  John  R 

316 

057102 

29  Mazzei.  Petra  H 

413 

059447 

30.  Dans  J  Michael 

180 
309 

054370 

31.  Imboden.  Jos« 

053054 

32  Nashawaty  Thomas 

463 

052424 

33  OConnell.  Bartjara - 

469 

054953 

34  F  M  Communications.  Inc 

221 

053611 

35  Aalcom  Conrnomcationt 

002 

055961 

36  Minadeo.  Coll«3en  A „ 

445 

059460 

37  Mentan,  Sandra 

429 

067930 

Inc 

394 

058225 

39  Lanly  Wylia  Communicatnn 

Consultant 

364 

052597 

40.  Kmg.  Jeffrey  W 

341 

055527 

900  MHz  SMR  Applications  in  the 
Birmingham  DFA 


Rank  and  Applicant  name 


Winners: 
1.  Lonkfah  Partnership 

2  Yohalem.  Joel   

3  Huffman     Communicalion* 
Sales,  Inc 

4  Corsigka.  David  R 

5.     Aa    American    AaaocMai 

Group.  IrK 

6  McLang  Company 

7  Kirschner,  Jan  M 

8  Or,  WiHiam  A 

9  R  a  R  Communications  Corp. 
10.  Ramsey.  Kenneth  L I 


Lottery 
code 


307 
569 

246 
125 

014 
339 
273 
388 

424 
432 


File  No. 


054024 
055584 

061776 
066966 

061992 
0641166 

06-48 -6 
05S088 
035.44 
05.KM5 
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900  MHz  SMR  Applications  m  the 
Birmingham  OFA— Continued 


» 

HaNo 

242. 

35D; 

318 
438 

035 

517 
516 
031 

130 

311 

Oil' 
139 

096 
126 
138 
166 
291 
421 
175 
026 
539 

135 

511 
253 
526 
304 
399 
336 
383 
516 

0Sa079 

11  MMi.  Porm*  ^ 

OSU90 

13.  M  •  iW  CoiMiuMieatoni, 

kic 

056226 

14.  RMM.'Wli»n*  & „ 

15.  B  «  0  EnlMpnM* 

Wofti  Ine  ,  , ,           „ 

052640 
061816 

06BSBS 

17  Tatoconi.  fear 

08D412 

I&  Aitel.  Omr  4  PMHM 

20.  LouWMa  CriWw  SaniOM. 

me.      

KMirBMlii 

21.  MdNefi.  LymwO. 
27  06  R  Radto 

064732 
0S2708 

0S4331 

0S7429 
057059 

23.    OMrtw    Comrmnialtom 
Cffip                  

052613 

M  RMIna  DmmI 

068374 

26  D  A  L  OoMMnoliani.  Inc.. 
26l  BmHm  Cla«ttu«n9  C«p.  - 

27  latnn,  M»f  ' 

062186 
096555 
060006 

26.  Mtawi,  Jail  11  M. 

093704 

26.  EudUnn  Cav. 

30.  Andwnn.  SiMon  D      

31.  Wilar.  WNtam 

ion*,  Inc ..     — 

096891 
096664 
064866 

093214 

PrapailiM .™.......-.-..- — ~. 

34.  Jtfbbour.  C.  Eugwia 

36.  Tiipto  J  hmwuimil  Ca 

38  UB.  Rl*«t  & -.. 

37.  Pwfim.  Jom  W 

38.  McFaddM.  St..  jKk  L 

39.  OtMI.  Dunm 

40  T*pp«r  lyr" 

093306 

096917 
091791 
097957 
094337 
094626 
093296 
099410 

900  MHz  SMR  Applications  IN  the 
Nashvhxe  DFA— Continued 


40.  Mttntud  Commtfitotiont 
SaiviM  Co. 


Lo««y 

006* 


006 


FJtoNo. 


060336 


900  MHz  SMR  Appucatidns  in  the  Albany 
DFA 


900  MHz  SMR  Applications  m  the 
Nashville  DFA 


Rtfili  tnd  nylicjnl  rwiw 

» 

FilcNa 

2.  MiiWiwn.  H.  Raid  — 

?   F^^E^ma^V 

233 
336 

196 
264 

043 
325 
278 
267 
332 
520 
384 
331 
384 
127 
477 
115 
502 
460 
271 
5*4 

580 
190 
105 
588 

396 
440 
098 
.075 
036 
133 
021 
278 
211 
286 

230 
110 
289 
2?5 
298 

011833 
080566 

064638 

<   Jvavt,  Jo«l»  B  

097100 

KMrtLRotart... 

6  liigM  ■H|<f><4' 

052543 
061637 

7   KtfW^.  FiK 

011742 

6.  JMk,  EdMrd  P 

9.  Mveh  EnHq)rtMS_„ 

ia  aii»w».  MamMr.-     .. 

ti  Muft  B*F>  R«My  Co 

063263 
016723 
069906 
064802 

13  Mxi.  CJimJO    

069917 

1?  MtT«r  ^fmH  ^ 

062824 

14.  CORM.  WHM  E 

061966 
067721 

1*  Cntrnv  JudMt  5 

060029 

17  9kifr  »n#ig 

063250 

18  RuMa  Ffadirick- . 

060467 

10  Mttmon  FMhiCoipi 

080186 

71  iMf^llt  Ray  0 

060153 
064480 

72  r>«avRWM«C 

067028 

71  CMfri  IMrtari  A 

063799 

24.  WMdWn.  MM  C.    .-„     .    ... 

25.  Oliiar.  RKhaid  A       _ 

78  RartarM  .Mti^i 

068930 

060417 
064603 

27.  CadL  Kmn  K.  

26.  BnB.lne.    —  ._..     

29.  B  «  L  Gemmuncaiiana.  hie. .. 

066406 
063006 
062688 
052709 

31.  OMwaunlca.  me.. 
32.Kay.Jr..Jan«aA. 

M     ftovin    ^*  waa 

067860 
067370 
QS79?3 

34.  Ntmwi.  J.  AnAaa 

36.       Amartcan       MoH^wrn 
Patfng.lBt^ 

093018 
060371 
096681 

38.  K  A  n  kiduaMaa.  kia     ...    . 

068224 

36  landau.  Fric 

063493 

Rank  and  affOcanl  nama 

LotMiy 
ooda 

naNo. 

IMnnan: 

1  R*  Janaa  F 

453 

056999 

2  Shaatian.  Dannla  P... 

467 

066674 

3.  MHgM.  Jmna  P.-.    - 

383 

058070 

S48 

054864 

5  PillllliiL  H**          

044 

060203 

6. 17tti  Floar  AMOdalaa,  feic 

001 

066630 

7.  8n«h.  Dayton  W. 

501 

067X96 

8.  Lyon.  JiMMJ. 

822 

O60477 

9.  wan  DaiiMilwi.  Inc. 

660 

062794 

Im         

310 

179 

060164 

11.  Esly  Pradudlona.  me. ..._ 

056083 

12.  Maikham.  K  Raad 

331 

060063 

13.  Radto  ayaHRia.  me. 

436 

056679 

14  Mwonay  Rolnftn  

370 

050861 

15.  FailW,  MMlMl  H. 

106 

060793 

16  OiNm  RielwdA 

361 

060415 

17.  SMtMr.  Jotai. 

514 

060088 

18.  Lugba.  Rat*!  W...... 

320 

061848 

19.  CDopar.  dwlaa  B. 

123 

064871 

20  DMI  QrigP 

SCO 

062465 

21  WaUi.  FfMridm  D 

960 

067927 

22  Culpappar.  PaMcJa  M. 

136 

051932 

23.     Broan.     Oannia     C.     A 

SctMPMWIQV,  RobWt  M.  .„_».»» 

074 

051609 

24.  ChaMy.  BMan  M 

100 

058767 

25  nachar  SfwWff" 

182 

061680 

26.  ilalHilay.JBUF.- 

225 

057327 

27  Ponoa,  Anna 

419 

056133 

26  EucHaan  Cen>           ■ 

ISO 

29.  Ml  Comm.  mc. 

015 

054673 

30.  Mart  Baokoniea.  me. 

012 

091931 

31  Kulnr  "nr  0 

287 
215 

067227 

37  niMtHwtta 

060067 

33.  National  Enhanga.  Inc 

383 

054286 

34.  WffiaMnQ.  OavU 

561 

057861 

35.  Muaaman.  Kyla  W 

376 

057496 

36.  Payna,  Jotm  W           -.    -.. 

407 

054334 

37.   Standard  Cunmunicaliona 

507 

059802 

36.  Tiipla  J  twaaaiiai*  Ca 

537 

06t793 

30.  Burtaw.  RmM  T. 

060 

065462 

40.   Matthaaia   Radto  Sarvica. 

Inc.—            

335 

058512 

900  MHZ  SMR  ^APPLICATIONS  IN  THE 

HONOLULU  DFA— Continued 


900  MHz  SMR  APPLICATIONS  IN  THE 

Honolulu  DFA 


Rmk  sntf  ippffcsnt  fMnw 

Loneiy 
ooda 

FlaNo. 

Wbvwra: 

540 

066090 

ZBaaMT.  K.L      _     ....     — 

056 

052126 

3  Afita  Umtttm 

030 

056336 

4.  Munch,  John           

453 

068867 

5.    Elackarte   Conmunicaliona 

Sanlca 

203 

053786 

f  Atnif>t  Laon  W 

003 

067201 

(ftp _ 

458 

051677 

9  iMIM.  FiMmtI  V 

013 

058135 

9.  Daiaa.  SHphan  R..„  —    ..., 

185 

062217 

ia  Oomandoli,  TTwniaa-A 

182 

065535 

11.  Conmunicaliona  Enginaar- 

mg  Co 

145 

052740 

12  Dham.  Chand  K. 

188, 

058180 

13.  ONaa.  Oannia.. 

460 

053280 

14.  Munch.  Oaoid 

462 

058864 

15.  CO  of  OMo.  Inc..      ...     .. 

110 

064415 

16  SchMar.  Loia  

568 

068342 

17.  MOI  Syatama.  Inc. ..._ 

425 

064117 

18  StMibma  CoRimuracattona.... 

806 

060725 

500 

063177 

Raidt.  and  ippMcam  nsnta 

Loltary 
coda 

naNo. 

20  MeConat  (ir*g 

413' 

056010 

t1.W«kar.\M6lam 

660 

064663 

22.  Conlan.  Edward  J 

146 

056296 

38.  ^MHin.  Slaniay 

214 

0j84B0 

24.  BaMii8ai.^<aith 

066 

060804 

25.  KM.  Mbart  A. 

344 

066306 

36.  OaOrantB.  Joaaph — 

164: 

067904 

27.  Radto Cowiiunlcamn Ca... 

617 

062067 

28.  PBfiyi  Aranony ....».—..»......-.». 

493 

058874 

29.  Luck.  ChartolM  T — 

387 

067830 

30.  BWr.  Rnbart  A 

072 

058805 

31  .Mitim*  C  FtKi*n* 

315 

066913 

32    Cunningham    Communiea- 

(jona.  Inc. - 

166 

053210 

293 

053231 

34.  Channal  Ona  Communica- 

dona - _.... 

126 

060219 

36.  Fanare.  Oannia  J. — . 

226 

060461 

38  Joyoa.ir..WiliamX.- 

326 

057635 

37.  Taric*«.  Joaaph  K. ; 

624 

ostm 

38.  SkA  Chartaa  C 

819 

052451 

88  OKaH.  Oaraia 

460 

053299 

40.  MaMar,  John.. — 

430 

059789 

900  MHz  SMR  APPLICATIONS  IN  THE 

Jacksonville  DFA 


Rank  ind  appKcaiiA  nanw 

Lollary 
code 

File  No. 

WInnm: 

1.  MCCA  Sarvica  Coip. — 

366 

C  flMM.  Wsyns  S _«...««...«. 

502 

052630 

638 

061693 

4.  WiHw,  WMiMli._ »„..„„....-., 

631 

054983 

5.  Bcahaar.  Pakicia  A.... 

080 

052727 

8  Mlagre  Ooniniunicationa  Co 

015 

056717 

7  litag  naK*^ 

202 

057144 

6.  Oania.  Carl  N - . 

167 

053544 

ft  Haitpenca.  Elmaf 

262 

054305 

10.  U  Hua.  Kno« 

334 

064605 

11.  Handarion.  Man  0. —    .- 

'    267 

096074 

11  Hmnl.  Laa 

264 

059668 

Ifl   CmrtrMmtrM   .WuM*  D 

102 

066960 

14.    Ctavaland    MoHa    Radto 

fWaa  Inn 

122 

054608 

15  LamlMrt.  RonaU  0 

339 

065163 

16.  Fkolort.  Eilaen 

437 

059766 

17.    MomingMar    Communica- 

•ona 

422 

052089 

IB  El«l  tiiiiaiin  Core 

195 

056726 

19.  Mifch  EnlBfpnMS..^ — ... 

372 

056719 

20.  Augar,  Ulyaaaa  G 

038 

055638 

ANvmilBK 

21.  Eaty  Producttona.  mc 

204 

059093 

22.  CanifiiKl  lualaiiii.  Inc. 

112 

055104 

23.  Rohaon.  Jama*  J.... 

514 

056189 

24.  Krampt.  Kart „ 

329 

068036 

25.  Bonasao.  Ruaaal  P 

076 

058027 

26.  Jabbour.  C.  Eugana 

295 

056812 

27.  CConnai.  Barbara . 

440 

054947 

28.  PiMtar.  Dnitd  A  Joanna 

473 

054778 

229 

057898 

30.  Faith,  Lafoy. — 

208 

057041 

31.     Patomar    Communicalion 

SarvteaCa    — 

454 

056739 

32.  Wabra.  John  C...        -      ... 

640 

067560 

33.  Coopar.Elirae  P.      — 

140 

068247 

34  Baniatinl.  Kalth  

067 

060105 

639 

052412 

36.  Scanlan,  Jr..  John  E...    — 

534 

067633 

37.  Failar,  Mnhaal  H 

200 

060882 

38.  Domanctoh.  Thomaa  A     .... 

182 

055648 

39  McConnBck.  John  D     

388 

059520 

40.  Brtflan,  Wayna  H.  „»._.»-....» 

081 

066171 

Federal  Communicationo  Commission. 

WUliam  I.  Tricarico. 

Secretary. 

[PR  Doc  87-26215  Filed  11-12-87;  8:45  am] 
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Specialized  MobOe  Radio  Service 
Frequencies  To  Bo  Avatoblo  for 
Reassignment 

October  13. 1987. 

The  following  channels  were  recendy 
recovered  from  licensees  who  failed  to 
meet  the  Commission's  loading  or 
construction  requirements  and  will  be 
available  for  reassignment  to  trunked 
Specialized  Mobile  Radio  (SMR) 
applicants.  They  were  previously 
licensed  at  the  coordinates  indicated 
and  are  available  at  any  location  within 
the  geographic  area  which  will  protect 
existing  SMR  systems  pursuant  to  Rules 
90.362  and  90.621. 
856/860.1125  MHz.  West  Warwiclc.  RI. 

41-42-28  North.  71-31-58  West 
856/88a5125  MHz.  AusUn.  TX.  30-19-10 

North.  97-48-06  West 
856/660.1125  MHz*.  Atlantic  Oty.  Nf. 

39-21-18  North.  74-26-16  West 
862.7875. 863.5375. 864.2875. 865i)375. 

865.7875  MHz.  Tacoma.  WA.  47-18-15 

North.  122-23-44  West 
856/880.1375  MHz.  Denver.  CO.  39-45-55 

North.  105-22-07  West 
856/880.1625  MHz,  Atlantic  City,  NJ,  39- 

21-18  North.  74-26-16  West 
856/860.1625  MHz.  Stephenville,  LA.  29- 

45-27  North.  91-10-25  West 
857/860.5625  MHz,  Phoenix.  AZ.  33-20- 

03  North,  112-03-40  West 

Pursuant  to  the  PubUc  Notice  of 
lanuary  6, 1986.  Mimeo  No.  1805,  Uiese 
channels  will  be  available  for 
reassignment  on  November  12. 1967.  All 
applications  received  before  November 
12, 1987  will  be  dismissed.  The  first 
application  received  after  the  channels 
become  available  for  reassignment 
opens  the  filing  window.  The  window 
stays  open  only  for  the  day  on  which  the 
first  application  is  received.  AH 
applications  MUST  reference  the  date 
and  DA  number  of  this  Public  Notice  in 
order  to  be  considered  for  these 
frequencies. 

There  is  a  $30.00  fee  required  fm-  each 
application  filed.  All  checks  should  be 
made  payable  to  the  FCC.  Applications 
should  be  mailed  to:  Federal 
Communications  Commission,  800 
Megahertz  Service,  P.O.  Box  3e0416M, 
Pittsburgh,  PA  15251-6416.  ApplicaUons 
may  also  be  filed  in  person  between  9:00 
am  and  3:00  pm  at  the  following  address: 
Federal  Communications  Commission, 
c/o  Mellon  Bank,  Three  Mellon  Bank 
Center.  525  William  Penn  Way.  27th 
Floor,  Room  153-2713.  Pittsburgh.  PA 
15259,  Attention:  (Wholesale  Lockbox 
Shift  Supervisor). 

For  further  information,  refer  to  Public 
Notice  of  January  6. 1986  or  contact  Riley 


HoUingsworth  or  Betty  Woolford  (202)  632- 
712S  of  Oie  Private  Radio  Bureau's  Land 
Mobile  and  Microwave  Division. 
Federal  Communications  Commission. 
William  ).  Tricarioot 
Secretary. 

[FR  Doc  87-28214  Filed  ll-lZ-87;  8:45  anj 
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'  These  frequencies  may  not  be  assignable  in 
accordance  wilh  Rule  90.621. 


FEDERAL  RESERVE  SYSTEM 
[Doctcst  No.  R-0«ie] 

Fee  Sciiedules  for  Federal  Reserve 
Banic  Services 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Approval  of  a  Private  Sector 
Adjustment  Factor  and  fee  sdiedules  for 
Federal  Reserve  Bank  priced  services 
for  1968.  and  approval  of  a  change  in 
methodology  used  to  calculate  the 
Private  Sector  Adjustment  Factor. 

summary:  The  Board  of  Governors  has 
approved  a  Private  Sector  Adjustment 
Factor  ("PSAF")  for  1968  of  $76.2 
million.  This  represents  an  increase  of 
$5.3  million,  or  approximately  7.5 
percent,  from  the  1987  target  PSAF  of 
$70.9  million.  The  PSAF  is  a  recovery  of 
imputed  costs  that  takes  into  account 
the  taxes  that  would  have  been  paid  and 
the  return  on  capital  that  would  have 
been  provided  had  the  Federal  Reserve's 
priced  services  been  furnished  by  a 
private  business  firm.  This  factor  will 
now  be  calculated  using  three-year 
averages  of  bank  holding  company  data, 
rather  than  a  single  year's  data.  The 
Board  also  approved  1988  fees  schedules 
for  the  check  collection,  automated 
clearing  house,  wire  transfer  of  funds 
and  net  settlement,  definitive  securities 
safekeeping  and  noncash  collection,  and 
book-entry  securities  services. 
EFFECTIVE  DATE:  The  new  PSAF  will 
take  effect  on  January  1, 198&  Fees  for 
check  collection,  Interdistrict 
Transportation  System  ("ITS"),  wire 
transfer  of  funds  and  net  settlement, 
definitive  safe-keeping  snd  noncash 
collection,  book-entry  securities 
services,  and  automated  clearing  house 
services  will  also  take  effect  on  January 
1,198a 

FOR  FURTHER  INFORMATION  CONTACT. 
Elliott  McEntee.  Associate  Director 
(202/452-2231).  or  Paul  W.  Bettge. 
Analyst  (202/452-3174).  Division  of 
Federal  Reserve  Bank  Operations; 
Oliver  L  Ireland.  Associate  General 
Counsel  (202/452-3625).  or  Joseph  R. 
Alexander,  Senior  Attorney  (202/452- 
2489),  Legal  Division;  or.  For  the  hearing 
impaired  only,  Eamestine  Hill  or 
Dorothea  Thompson, 


Telecommunications  Device  for  the  Deaf 
(202/452-^254),  Board  of  Governors  of 
the  Federal  Reserve  System. 
Washington,  DC  20551. 

Copies  of  the  fee  schedules  for 
Federal  Reserve  Bank  priced  services 
for  1968  are  available  from  local  Federal 
Reserve  Banks. 

SUPPLEMENTARY  INFORMATION: 
Private  Sector  Adjustment  Factor 

Section  llA  of  the  Federal  Reserve 
Act,  12  U.S.C.  248a,  provides  that  fees 
for  Federal  Reserve  services  include  "an 
allocation  of  imputed  costs  which  takes 
into  account  the  taxes  that  would  have 
been  paid  and  the  return  on  capital  that 
would  have  been  provided  had  the 
services  been  provided  by  a  private 
business  firm  •  •  *  ."  The  Private  Sector 
Adjustment  Factor  ("PSAF')  is  intended 
to  reflect  the  imputed  costs  related  to 
taxes  and  return  on  capital.  As  in  past 
years,*  the  PSAF  for  1988  is  based  on 
data  developed  in  part  from  a  model 
comprised  of  the  nation's  25  largest 
bank  holding  companies. 

Briefly  stated,  the  methodology  first 
entails  determining  the  value  of  Federal 
Reserve  assets  that  wiU  be  used  directly 
in  producing  priced  services  during  the 
coming  year,  including  the  net  effect  of 
assets  planned  to  be  acquired  or 
disposed  of  during  the  year.  Short-term 
assets  are  assumed  to  be  financed  by 
short-term  liabilities;  long-term  assets 
are  assumed  to  be  financed  by  a 
combination  of  long-term  debt  and 
equity. 

Imputed  capital  costs  are  determined 
by  applying  related  interest  rates  and 
rate  of  return  on  equity  derived  from  the 
bank  holding  company  model  to  the 
assumed  debt  and  equity  values.  These 
costs,  together  with  imputations  for 
estimated  sales  taxes,  FDIC  insurance 
assessment  on  clearing  balances  held 
with  the  Federal  Reserve  to  settle  for 
transactions,  and  expenses  of  the  Board 
of  Governors  related  to  priced  services, 
comprise  the  PSAF. 

Details  regarding  the  derivation  of  the 
PSAF  are  as  follows: 

Asset  Base 

The  estimated  value  of  Federal 
Reserve  assets  used  in  providing  prices 
services  in  1988  is  reflected  in  Table  1. 
Table  2  shows  that  the  value  of  assets 
assumed  to  be  financed  through  debt 
and  equity  are  projected  to  total  $417.2 
million  in  1968,  an  increase  of  $23.4 
million,  or  6  percent,  from  1967.  This 
increase  results  largely  from  capital 


■  Se«  40  FR  112S1  (Mar.  28. 1964):  40  FH  44556 
(.Nov.  7, 1964);  50  FR  47624  (Nov.  19. 1985):  51  FR 
42630  (Nov.  25, 1986). 
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expenditures  for  bank  premises,    ' 
furniture,  and  equipment  planned  by  the 
Reserve  Banks  next  year. 

Cost  of  Capital  and  Taxes 

Because  of  abnormal  earnings 
performance  by  bank  holding  companies 
included  in  the  model,  the  Board  has 
approved  imputing  the  cost  of  equity 
capital  for  the  PSAF  using  a  three-year 
average  of  rates  of  return  on  equity 
derived  from  the  model  in  each  of  the 
last  three  years.  The  Board  has  now 
approved  use  of  the  three-year  average 
of  rates  as  the  standard  methodology  in 
place  of  a  single  year's  data.  Three-year 
averages  will  also  be  used  for 
determining  imputed  interest  costs  for 
long-term  debt,  and  for  income  taxes. 

Table  3  shows  the  interest,  equity,  and 
tax  rates  to  be  used  in  1988  and 
compares  them  with  the  rates  used  for 
developing  the  PSAF  for  1987.  The 
sample  of  25  bank  holding  companies 
used  to  calculate  the  rates  for  1988  is 
slightly  different  from  that  used  for  the 

1987  PSAF.  Because  of  mergers  or 
changes  in  asset  size,  three  bank  holding 
companies  replaced  other  bank  holding 
companies  in  the  sample.  One  large 
bank  holding  company  was  again 
removed  from  the  sample  because  of 
unique  government  oversight  over  bank 
management  decisions  during  the  past 
year,  and  the  twenty-sixth  largest  bank 
holding  company  was  substituted.  The 
bank  holding  companies  with  the 
highest  and  lowest  rates  of  return  on 
equity  before  taxes  were  also  excluded, 
consistent  with  the  methodology  for 
determining  the  PSAF.  Calculations 
were  then  based  on  the  remaining  23 
bank  holding  companies. 

Otfier  Imputed  Costs 

As  shown  in  Table  3.  other  required 
PSAF  recoveries  for  1988  for  sales  taxes, 
FDIC  insurance,  and  Board  expenses 
total  $11.8  million,  up  $1.2  million  from 
1987.  Most  of  the  increase  is  in  imputed 
sales  taxes,  which  is  attributable 
primarily  to  be  a  projected  increase  in 
capital  expenditures  planned  for  1988 
over  1987.  The  remtiinder  of  the  increase 
is  in  imputed  cost  for  FDIC  insurance, 
resulting  from  the  expected  rise  in 
clearing  balances  reflected  in  Table  1. 

1988  Fee  Schedules  i 

The  fees  for  priced  services  that  were 
approved  by  the  Board  for  1987  were  set 
to  recover  101.9  percent  of  the  cost  of 
providing  such  services,  including  the 
PSAF  and  the  cost  of  float  Through  the 
first  eight  months  of  1987.  the  System 
experienced  a  recovery  rate  of  103.4 
percent  The  Board  estimates  that  total 


lining; 


costs  including  the  PSAF  for  1987  will  be 
$627.1  million  and  revenue  will  be  $648.5 
million,  resulting  in  a  103.4  percent 
recovery  rate  for  the  entire  year. 

In  1988,  the  Board  projects  that  total 
costs  for  priced  services  including  the 
PSAF  will  be  $647.1  million  and  total 
revenue  will  be  $658.8  million,  resulting 
in  a  101.8  percent  recovery  rate.  The 
majority  of  the  1988  fees  are  the  same  as 
those  in  effect  for  1987. 

Discussion  of  the  fee  schedules  for 
individual  service  categories  follow: 

Commercial  Check  Collection 

Ninety-one  percent  of  the  1988  prices 
for  the  check  service  are  the  same  as 
those  currently  in  effect.  In  the 
Interdistrict  Transportation  System 
("ITS").  70  percent  of  the  4,300  prices 
will  not  change  from  current  prices.  Of 
the  30  percent  of  prices  which  will 
change,  90  percent  will  be  lowered. 

Commercial  check  collection  fees  for 
1988  are  available  from  the  local  Federal 
Reserve  Banks. 

Automated  Clearing  House  ("ACH") 

The  current  basic  transaction  fees  for 
processing  automated  clearing  house 
transactions  will  be  lowered  in  1988. 
The  interregional  per-item  fee  is  being 
lowered  from  1.8^  to  1.7<  due  to  cost 
savings  from  the  elimination  of 
duplicate  editing  between  the 
originating  Reserve  Bank  and  the 
receiving  Reserve  Bank.  The  ACH  night 
cycle  credit  and  debit  surcharges  are 
being  reduced  from  3.0<  to  2.0^  and  6.0t 
to  4.5i,  respectively,  due  to  reduced 
operating  costs  and  lower  float  costs 
resulting  from  improved  operating 
procedures. 

Over  80  percent  of  the  fees  for 
nonautomated  services  will  increase  in 
1988.  However,  the  proposed  increases 
are  modest  allowing  Reserve  Banks  to 
more  fully  recover  the  costs  associated 
with  providing  labor-intensive  services. 

ACH  fees  for  1988  are  listed  in 
Attachment  1. 

Funds  Transfer  and  Net  Settlement 

In  1988,  funds  transfer  costs,  including 
the  PSAF.  are  projected  to  increase -by 
$0.5  million  or  less  them  1  percent  over 

1987.  The  volume  of  basic  funds 
transfers  originated  is  expected  to 
increase  by  6.4  percent  in  1988. 

The  net  settlement  per  entry  fee  will 
be  reduced  from  $1.30  to  $1.00.  Based 
upon  this  fee  reduction  and  Reserve 
Bank  cost  and  volume  estimates  for 

1988,  retaining  the  basic  funds  transfer 
fee  of  $.50  would  result  in  a  recovery 
rate  of  about  106  percent  In  view  of  this 


projection,  the  Board  has  reduced  the 
basic  transfer  fee  to  $.47.  resulting  in  a 
projected  recovery  of  102.7  percent. 

Electronic  connection  fees  are  not 
changing  at  this  time.  However,  the 
System  is  reviewing  the  pricing  structure 
and  fees  for  electronic  connections  and 
changes  may  be  proposed  at  a  later 
date. 

Wire  transfer  and  net  settlement  fees 
are  listed  in  Attachment  II,  and 
electronic  connection  fees  are  listed  in 
Attachment  IIL 

Definitive  Securities  Safekeeping  and 
Noncash  Collection 

Definitive  securities  safekeeping  and 
noncash  collection  costs  are  expected  to 
increase  by  3.0  percent  in  1988.  Volume 
declines  are  expected  to  continue  as 
remaining  bearer  securities  gradually 
mature  or  are  called.  Although  total 
revenue  is  expected  to  increase  by  4.2 
percent  as  a  result  of  price  increases  in 
ten  Reserve  Banks,  volume  declines  and 
increased  costs  will  result  in  a  small  net 
revenue  deficit  of  $54,000. 

In  definitive  securities  safekeeping, 
volumes  are  expected  to  decline  about 
8,3  percent  in  198a  Nine  out  of  eleven 
Districts  offering  this  service  are 
increasing  prices  to  offset  volume 
declines.  Price  increases  range  from  $.75 
to  $5.00  for  deposits  and  withdrawals; 
from  $.15  to  $.75  for  receipts/issues 
maintained;  and  from  $.75  to  $5.00  for 
purchases  and  sales  and  reregistration 
fransactions. 

For  the  noncash  collection  service, 
eight  of  the  eleven  Districts  that  offer 
the  service  will  increase  prices  to  offset 
an  anticipated  7.5  percent  volume 
decline.  Price  increases  range  from  $.10 
to  $1.00  per  envelope  for  collection  of 
coupons,  and  from  $.50  to  $10.00  for 
return  items  and  bond  collections. 

Fees  for  definitive  securities 
safekeeping  and  noncash  collection 
services  are  listed  in  Attachment  IV. 

Book'Entry  Securities  Services 

Although  the  1988  recovery  rate  is 
expected  to  97.9  percent,  no  changes  in 
the  fees  for  book-entry  services  are 
being  made  at  this  time.  Costs  are 
projected  to  increase  about  15  percent 
due  to  a  change  in  the  cost  allocation 
methodology  used  to  distribute  data 
processing  and  data  communication 
costs,  and,  in  some  Districts,  the  costs  of 
providing  contingency  capabilities.  The 
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Reserve  Banks  have  projected  that 
volume  will  increase  12.8  percent 
resulting  In  a  5.3  percent  gross  revenue 
growth  in  1988.  Ilie  Board  believes  that. 


given  a  continued  strong  market  in 
federal  agency  mortgage-backed 
securities,  actual  volume  and  recovery 
rates  will  be  higher. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  Novemtter  6. 1987. 
Wiffian  W.  WOas. 

Secretary  of  the  Board. 


Table  1.— Comparison  of  Pro  Forma  Balance  Sheets  for  Federal  Reserve  Priced  Services 

[Millions  of  Ooilars— Average  for  Year] 


Short-term  assets: 
imputed  reserve  requirement  on  dearing  balances. 

Investment  In  marketable  securities 

ReceivatJles  * -...._.„. 

Materials  and  supplies  ' ...""™~Z. 

Prepaid  expenses  ' „_..„ 

Net  items  in  process  of  collection  (float) Z.... 

Total  short-term  assets 

Long-term  assets: 

Premises  '  • .„.„ 

Furniture  and  equipment « 

Capital  leases „ 

Leasehold  improvements  • „ „ „.. 

Total  long-term  assets.. 
Total  assets 


Short-term  KabHities: 

Clearing  balar>ces _ „ „ 

Balances  arising  from  early  credit  of  uncollected  items . 
Short-term  debt » 


Total  short-term  liabifities , 

Long-term  liabilities: 
Obligations  under  capital  leases.. 
Long-term  debt » 


Total  long-term  liabilities . 

Total  liabilities „ _. 

Equity  ' 


Total  liabilities  and  equity . 


1988 


$268.2 

1,967.0 

28.0 

6.4 

5.8 

438.3 


$2,713.7 

$245.4 

129.5 

2.5 

22 


379.6 
$3,093.3 


$2,325.2 
438.3 
401.1 


$2,713.6 

$2.5 
136.4 


138.9 


2,652.5 
240.7 


$3,093.2 


>  Financed  through  PSAF;  other  assets  are  self-financing. 

Includes  afcjcations  in  Board  of  Governors'  assets  to  priced  services  on  $0.5  million  for  1988  and  $0.6  million  of  1987. 
•imputed  figures;  represent  the  source  of  financing  for  certain  priced  sen/ices  assets. 
Note:  Details  may  not  add  to  totals  due  to  roundvig. 


1967 


S239.2 

1.753.8 

26.8 

4.4 

4.2 

363.5 


$2,391.9 

$229.6 

126.8 

1.8 

2.0 


360.2 
$2,7S^1 


$1,993.0 

363.5 

35.4 


$2,391.9 

SI  .8 
126.2 


128.0 


2.519.9 
232.2 


$2,752.1 


Table  2.— Derivation  of  the  1988 
PSAF 


[Mmions  of  dollars] 

A.  Assets  to  be 

Financed:  • 

Short-term 

$401 

Long-term 

377  ^ 

417.2 

B.  Weighted  Average 

Cost: 

1.  Capital  Structure:' 

Short-term  Debt 

9.6% 

Long-term  Debit 

32.7% 

Equity 

57.7% 

Table  2.— Derivation  of  the  1988 
PSAF— Continued 


[Millions  of  dollars] 

2.  Financing  Rates/ 

Costs:' 

Average  rates  paid 

by  the  bank 

holding 

companies 

included  in  the 

sample: 

Short-term  Debt.... 

7.1% 

Long-term  Debit..- 

9.7% 

Pre-tax  Equity  * 

20.1% 

3.  Elements  of 

Capital  Costs: 

Short-temi  Debt 

$40.1x71%  =  $2.8 

Long-term  Debit 

136.4x9.7%  =  13.3 

Equity 

240.7x20.1% =48.3 

$64.4 

Table  2.— Derivation  of  the  1988 
PSAF— Continued 

[Millk>ns  of  dollars] 


C.  Other  Required 
PSAF  Recoveries: 
Sales  Taxes 

$8.2 

Federal  [)eposit 

Insurance 

Assessment 

Board  of  Governors 

1.7 

$11.8 

D.  Total  PSAF 
Recoveries 

$76.2 

As  a  percent  of 

capital 

As  a  percent  of 

expenses  • 

18.3% 
16.3% 

UM 
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'  Priced  service  asset  base  is  based  on 
direct  deternvnation  of  assets  mettx>d. 

*  Consists  of  total  long-term  assets  less 
capital  leases  that  are  self-financing. 

'AN  sixxt-term  assets  are  assumed  to  be 
financed  by  sbort-term  debt  Of  ttie  Xoist  long- 
term  assets,  36.2  percent  are  assumed  to  t>e 
financed  by  long-term  debt  and  63.8  percent 
by  equity. 

^Tbe  pre-tax  rate  of  return  on  equity  is 
based  on  averge  after-tax  rates  of  return  on 
equity  for  the  bank  holding  company  sample, 
adjusted  by  ttw  effective  tax  rate  to  yield  the 
pre-tax  rate  of  return  on  equity.  The  1988 
figure  for  after-tax  equity  and  ttie  tax  rate  are 
based  upon  a  three-year  average  of  these 
rates. 

*  Systemwide  1988  budgeted  priced  service 
expenses  less  shipping  were  $466.8  million. 

Table  3.— Changes  Between  1988 
AND  1987  PSAF  Components 


Table  3.— Changes  Between  1988 
AND  1987  PSAF  Components— 
Continued 


■The  1988  figures  for  pre-tax  equity  and 
the  tax  rate  are  based  on  a  three-year  averge 
of  tfie«e  rates: 


1988 

1987 

A.  Assets  to  be  Financed 
(millions  of  dolars) 

Short-term „.... 

Long-term 

B.  Cost  of  Capital: 

Short-term  Debt  Rate 

Long-tenn  Debt  Rate 

$40.1 
377.1 

7.1% 
9.7% 

$35.4 
358.4 

8.5% 
10.2% 

Pre-tax  Return  on 
Equity ' 

Weighted  Average  Cost 
of  Capital 

C.  Tax  Rate  ' 

D.  Capital  Structure: 

Short-term  Debt 

Long-term  Debt 

Equity 

E.  Other  Required  PSAF 
Recoveries  (millions  of 
dollars): 

Sales  Taxes 

Federal  Deposit  Insur- 
ance Assessment 

Board  of  Governors  Ex- 


F.  total  PSAF: 

Required  Recovery 

As  Percent  of  Capital 

As  Percent  of  Expenses ... 


1988 


20.1% 

15.4% 
32.3% 

9.6% 
32.7% 
57.7% 


$8.2 

1.9 

1.7 

$76.2 
18.3% 
16.3% 


1987 


19.1% 

15.3% 
33.9% 

9.0% 
32.0% 
59.0% 


$7.3 

1.6 

1.7 

$70.9 
18.0% 
15.8% 


1984 

1985 

1986 

Aver- 
age 

Pre-tax 
equity 
rate 

19.6% 
38.9% 

21.1% 
29.1% 

19.7% 
28.7% 

20.1% 

Tax  rate 

32.3% 

Attachment  VI— Federal  Reserve 
System  Book-Entry  Fee  Schedule 

[Effective  January  1, 1988] 


Transaction 

Fees 

On-Line  Transfers 

Per  Transfer.... 

$2.25 

Originated. 

Off-Line  Transfers 

Per  Transfer.... 

7.00 

Originated. 

Off-Line  Transfers 

Per  Transfer.... 

7.00 

Received. 

Account 

Per  Account/ 

15.00 

Maintenance. 

Per  Month. 

Issues  in  Accounts 

Per  Issue/Per 

.45 

Maintained. 

Month. 

Attachment  I— Federal  Reserve  System  Automated  Clearing  House  Fee  Schedule,  Locally  Estabushed 

I  NONAUTOMATED  FEES 


[Effective  January 

1.  1988] 

Tapes  billed 
fee 

Norvelectronic 
delivery  fee 

Messenger 
pickup  fee 

Telephone 
advice  fee 

Common 

paper  returns 

&NOCfee 

Diskette 
output  fee 

Boston 

$3.75 

3'.bb" 

3.75 
3.75 
3.00 
3.75 
3.50 
3.75 
3.50 
3.75 
3.75 

$3.75 
4.50 
4.50 
4.75 
4.25 
3.75 
4.50 
4.75 
4.25 
3.75 
4.75 
4.75 

$3.00 

$3.75 

Naw  YoHc „,, 

Philadelphia. „, 

Clevetand 

Richmond _.... 

Atlanta .. 

Chicago .. 

St  Louis _ 

2.75 
3.50 
3.25 
2.75 
3.25 
3.50 
3.50 
2.75 
3.75 
3.75 

2.50 
3.50 
3.50 
3.50 
3.00 
3.50 
3.50 
3.50 
3.50 
3.50 

2.75 
3.75 
3.25 
2.75 
3.75 
3.75 
3.75 
3.00 
3.75 
3.75 

3.00 
3.00 
3.00 

aoo 

Mintfeapolis 

Kansas  City „ 

Dallas 

San  Francisco ,. 

2.50 
3.00 
3.00 

attachment  ii— federal  reserve 
System  Wire  Transfer  and  Net 
Settlement  Fee  Schedule 

[Effective  January  1, 1988 


Wve  transfer  of  funds 

Fees 

Basic  Transfer  Originated 

$.47 

Basic  Transfer  Received 

.A7 

Off-Line  Origination  Surcharge.... 

Telephone  Advice  Surcharge 

f4et  Settlement:' 
Settlement  Entry 

6.00 
3.50 

AM 

Attachment  II— Federal  Reserve 
System  Wire  Transfer  and  Net 
Settlement  Fee  Schedule— Con- 
tinued 

[Effective  January  1, 1988 


ments  resulted  in  higher  operating  costs  than 
tfwse  irKurred  for  standard  arrangements,  the 
Reserve  Banks  may  establish  higher  fees. 

Attachment  III— Federal  Reserve 
System  Electronic  Connections 
Fee  Schedules 

[Effective  January  1, 1988] 


Wire  transfer  of  funds 


Off-Line     Settlement     Sur- 

ctiarge 

Telephone  Advice  Surcharge 


Fees 


8.00 
3.50 


•  In  cases  wtiere  net  settlement  arrange- 


Electrorec  connections 

Fees 
(month) 

Dedicated  Leased  Line 

$400 

Multi-Oroo  Leased  Line 

250 

Dial-Up        

60 
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Attachment  IV— Federal  Reserve  System.  Definitive  Safekeeping  Fee  Schedule 

[Effective  January  1. 1988] 


Deposits 

Withdrawals 

Receipts/Issues 

Purchases  and 
sales 

Re- 
registrations 

Per  month  per 

1-400 

400 -f 

$1,000  par 
value' 

Boston 

$13.25 
40.00 
16.00 
18.00 
17.50 
0.00 
17.50 
23.00 
15.00 
18.00 
10.00 

$13.25 
40.00 
16.00 
18.00 
17.50 
7.00 
17.50 
23.00 
15.00 
18.00 
10.00 

$3.05 
5.35 
3.50 
2.90 
2.25 

{*) 
4.25 
4.00 
3.25 
3.30 
3.00 

$2.35 
4.75 
2.50 
2.00 
1.75 

(') 
3.25 
1.70 
1.50 
2.80 
2.00 

$18.00 

$13.25 
40.00 
20.00 
20.00 
20.00 
5.00 
17.50 
20.00 
15.00 
18.00 
10.00 

New  York 

$0.0050 

Philadelphia* 

20  00 
30.00 
20.00 

Cleveland 

0.0080 

Richmond 

Atlanta » 

Chk^ago  ♦ 

25.00 

St  Louis 

.... .._.... — 

Minneapolis 

25.00 
25.00 
26.50 

.  ...............„»...MM 

Kansas  City 

Dallas 

0.0100 

'  Applied  to  coupon  bearing  securities  only. 
'  Philadelphia  imposes  a  $2.50  receipt  fee  for  all  registered  securities.  This  Is  to  recognize  the  lower  handling  costs  of  registered  secunties 
versus  bearer  securities. 

»  Atlanta  has  a  three  tier  structure:  1-500  receipts  at  $2.50;  500-1000  at  $2.00;  and  1000 -t-  at  $1.50. 
*  Chicago  intra-district  fine  sort  coupons  $2.00  per  envelope. 
'  See  below. 

Attachment  IV— Federal  Reserve  System  Noncash  (Collection  Fee  Schedule  Non-Mixed  Deposit  Product 

[Effective  January  1, 1988] 


Boston 

New  Yori« 

Philadelphia.... 

Rk:hmor>d 

Chicago  ' 

Minneapolis*. 
Kansas  City.... 


Local  couports 


City 


$2.10 
3.00 
2.90 
2.35 
5.00 
4.75 
4.00 


Country 


$2.10 
4.50 
2.90 
2.35 
5.00 
4.75 
4.00 


Add-on  fee  for 

interdistrict 

coupons 


$3.25 
5.50 
3.45 
3.75 
3.25 
5.00 
4.00 


Postage  and 
insurance ' 


$1.00 

0.75 

1.00 

1.00 

(*) 


$1.00 


Return  items 


$5.00 
10.00 
10.00 
10.00 
10.00 
20.00 
15.00 


Bond 
redemptions 

and  sales* 


$13.00 
40.00 
20.00 
25.00 
20.00 
22.50 
25.00 


'  Per  $1 ,000  value  shipped. 

"  Plus  out-of-pocket  expenses  if  any. 

'  Chk^go  intra-district  fine  sort  coupons  $2.00  per  envelope. 

*  Chkago  Postage  and  Insurance  $1.00  local,  $2.00  interdistrict;  postage  and  insurance  fees  will  not  be  assessed  for  city  items  processed 
through  the  Detroit  office. 

»  Minneapolis  charges  a  fee  of  $5.00  (including  postage  and  insurance)  to  collect  I2th  District  coupons  and  a  fee  of  $22.50  to  collect  I2th 
District  bonds. 

Attachment  IV— Federal  Reserve  System  Noncash  Collection  Fee  Schedule— Mixed  Deposit  Product 

[Effective  January  1, 1988] 


Local  coupons  from  in- 
district  Dl's 

Local  coupons  from  out-of- 
district  Dl's 

Inter-district 
fine  sort 

Coupons 
mixed 

Return 
items 

r— 

Bond 
redemptions 

City 

Country 

City 

Country 

ar)d  sales 

Oeveland 

$3.25 
1.75 
5.00 

$3.50 
2.50 
5.00 

$3.75 
2.65 
5.00 

$4.00 
3.40 
5.00 

$4.75 
2.75 
5.00 

$5.75 
3.75 
5.00 

$20.00 
10.00 
15.00 

$25.00 
15.00 
15.00 

Atlanta 

St  Louis ' 

43C72 
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Attachment  IV— Federal  Reserve  System  Noncash  Collection  Fee  Schedule— Mixed  Deposit  Product— 

Continued 

[Effective  Januaiy  1, 19881 


Local  coupons  from  in- 
dMrictDI's 

Local  coupons  front  out-of- 
districtDrs 

Inter-district 
fine  sort 

Coupons 
mixed 

Return 
items 

Bond 
redemptions 

CUT 

Country 

City 

Country 

andsalet 

Dtfas 

3.S0 

23.50 

3.50 

3.50 

4.00 

4.00 

15.00 

20.00 

■  SL  Louis  inlr»dtetnct  fine  sort  coupons  S2.25  per  envelope. 


[FR  Doc  87-2B235  Filed  11-12-87;  8:45  am] 


First  FMality  Bancorp.;  Formation  of, 
Ac^uWHon  by,  or  MorQor  of  Bflnk 
HoMng  CompanlM;  and  Acquisition  of 
NonlMnldng  Company 

The  Company  listed  in  this  notice  has 
applied  under  J  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
S  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2J)  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank       i 
Holding  Company  Act  (12  U.S.C       | 
1843(c)(8))  and  section  225.21(a)  of 
Regulation  Y  (12  CFR  22S.21(a])  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
t  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies,  or  to  engage  in 
such  an  activity.  Unless  otherwise 
noted,  these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition.      | 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  %vritten  presentation  would 
not  suffice  in  lieu  of  a  hearing. 


identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Covemors  not  later  than  November  30. 
1967. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Sb^et. 
Philadelphia.  Pennsylvania  1910S: 

1.  First  Fidelity  Bancorporation, 
Newark,  New  Jersey,  and  Philadelphia. 
Pennsylvania;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  Fidelity 
Bancorporation,  Newark,  New  Jersey, 
and  thereby  indirectiy  acquire  First 
Fidelity  Bank,  N.A.,  New  Jersey, 
Newaric,  New  Jersey;  First  Fidelity  Bank, 
N.A.,  North  Jersey,  Totowa,  New  Jersey; 
First  Fidelity  Bank,  N.A.,  South  Jersey, 
Burlington,  New  Jersey;  First  Fidelity 
Bank.  N.A..  Princeton.  South  Brunswick. 
New  Jersey;  Morris  Savings  Bank. 
Morristown,  New  Jersey;  and  First 
Fidelity  Trust.  N.A..  Florida,  Boca  Raton, 
Florida;  and  Fidelcor,  Inc.,  Philadelphia, 
Pennsylvania,  and  thereby  indirectly 
acquire  Fidelity  Bank.  National 
Association,  Malvern,  Pennsylvania, 
and  Fidelity  Bank  Etelaware,  New 
Castel,  Delaware,  Merchants  Bancorp, 
Inc.,  Allentown,  Pennsylvania,  and 
thereby  indirectly  acquire  Merchants 
Bank,  N.A.,  Allentown,  Pennsylvania, 
Number  One  State  Bank,  Wilkes-Barre, 
Pennsylvania,  and  Merchants  Bank, 
North,  Wilkes-Barre,  Pennsylvania. 

In  connection  with  this  application. 
Applicants  also  proposes  to  acquire 
First  Fidelity  Capital  Corporation, 
Newark,  New  Jersey,  and  thereby 
engage  in  the  extension  of  consumer  and 
commercial  direct  loans,  lines  of  credit, 
and  letters  of  credit  pursuant  to 
S  225.25(b)(1):  and  personal  and  real 
property  lease  transactions  pursuant  to 
S  225.25(b)(5):  First  Fidelity  Service 
Corporation,  Newark,  New  Jersey,  and 


thereby  engage  in  extensions  of  credit 
as  permitted  a  sales  finance  company 
pursuant  to  S  225.25(b)(1):  Broad  and 
Lombardy  Associates,  Inc.,  Newark, 
New  Jersey,  and  thereby  engage  in 
acting  as  insurance  agent  or  broker  for 
credit  related  life  and  health  insurance; 
sale  of  credit-related  property  and 
casualty  insurance  protecting  property 
which  acts  as  collateral  pursuant  to 
S  225.25(b)(8)(iv);  Fidelcor  Life  Insurance 
Company.  Phoenix.  Arizona,  and 
thereby  engage  in  reinsurance  of  credit 
related  life  and  accident  and  health 
insurance  pursuant  to  S  225.25(b)(8); 
Fidelity  Overseas  Investment  Inc.. 
Wilmington,  Delaware,  an  Edge  Act 
corporation  holding  the  shares  of  FIB 
Asia  Ltd.,  a  Hong  Kong  chartered 
deposit  accepting  company,  pursuant  to 
section  25(a)  of  the  Federal  Reserve  Act 
and  S  211.4(bM3)  of  Regulation  K; 
Fidelity  International  Bank,  New  York, 
New  York,  an  Edge  Act  corporation, 
pursuant  to  section  25(a)  of  the  Federal 
Reserve  Act  and  9  211.4(b)(3)  of 
Regulation  K;  First  Fidelity  Tradexport 
Corporation,  Newark,  New  Jersey,  an 
export  trade  company  within  the 
meaning  of  section  4(c)(14)(F)(i)  of  the 
Bank  Holding  Company  Act  and  section 
211.32(a)  of  Regulation  K;  First  Fidelity 
Community  Development  Corporation. 
Atiantic  City.  New  Jersey,  and  thereby 
engage  in  making  equity  and  debt 
investments  in  corporations  or  projects 
designed  to  promote  community  welfare 
pursuant  to  §  225.25(b)(6);  this  activity 
will  be  conducted  in  the  State  of  New 
Jersey;  First  Fidelity  Trust.  N.A..  Florida, 
Boca  Raton,  Florida,  and  thereby  engage 
in  activities  performed  or  carried  on  by 
a  national  trust  company  in  a  manner 
authorized  by  applicable  federal  and 
state  law  pursuant  to  §  225.25(b)(3);  this 
activity  will  be  conducted  in  the  State  of 
Florida;  First  Fidelity  Brokers.  Inc., 
Newark,  New  Jersey,  and  thereby 
engage  in  retail  securities  brokerage 
services  pursuant  to  S  225.25(b)(15);  this 
activity  will  be  conducted  in  the  states 
of  New  Jersey,  New  York,  Florida  and 
Pennsylvania;  First  Fidelity  Trust 
Company,  New  York,  New  York,  and 


thereby  engage  in  fiduciary,  agency  or 
custodial  activities  authorized  by 
federal  and  state  laws  consistent  with 
Regulation  Y  pursuant  to  9  225.25(b)(3]: 
Fidelcor  Business  Credit  Corporation, 
New  York,  New  York,  and  thereby 
engage  in  originating  and  servicing  loans 
and  other  extensions  of  credit, 
commercial  finance,  factoring  and  data 
processing  pursuant  to  9  225.25  (b)(1) 
and  (b)(7);  Fidelcor  Business  Credit 
Corporation  of  California,  Inc.,  Los 
Angeles,  California,  and  thereby  engage 
in  originating  and  servicing  loans  and 
other  extensions  of  credit,  commercial 
Hnance,  factoring  pursuant  to 
9  225.25(b)(1);  Fidelcor  Brokerage 
Services,  Inc..  Philadelphia, 
Pennsylvania,  and  thereby  engage  in 
securities  brokerage  services  pursuant 
to  9  225.25(b)(15];  Latimer  and  Buck, 
Inc.,  Philadelphia,  Pennsylvania,  and 
thereby  engage  in  originating  and 
servicing  mortgage  loans,  providing 
portfolio  investment  advice  consistent 
with  Regulation  Y,  providing  financial 
advice  to  state  and  local  governments, 
acting  as  advisory  company  for 
mortgage  or  real  estate  investment  trust, 
appraising  real  estate  and  arranging 
commercial  real  estate  equity  financing 
pursuant  to  9  225.25  (b)(1),  (b)(4),  (b)(13) 
and  (b)(14);  Corporate  Programs,  Inc., 
Philadelphia,  Pennsylvania,  and  thereby 
engate  in  originating  and  servicing 
mortgage  loans,  providing  portfolio 
investment  advice  consistent  with 
Regulation  Y,  providing  financial  advice 
to  state  and  local  governments,  acting  as 
advisory  company  for  mortgage  or  real 
estate  investment  trust,  appraising  real 
estate  and  arranging  commercial  real 
estate  equity  financing  pursuant  to 
9  225.25  (b)(1).  (b)(4).  (b)(13)  and  (b)(14); 
Florida  Commercial  Mortgage 
Corporation,  Orlando,  Florida,  and 
thereby  engage  in  originating  and 
servicing  mortgage  loans,  providing 
portfolio  investment  advice  consistent 
with  Regulation  Y,  providiag  financial 
advice  to  state  and  local  governments, 
acting  as  advisory  company  for 
mortgage  or  real  estate  investment  trust, 
appraising  real  estate  and  arranging 
commercial  real  estate  equity  financing 
pursuant  to  9  225.25  (b)(1),  (b)(4),  (b)(13) 
and  (b)(14);  Fidelcor  Mortgage 
Corporation,  Franklin,  Georgia,  and 
thereby  engage  in  originating  extensions 
of  credit  or  acquiring  loans  secured  by 
real  estate  and  sale  of  credit  related  life 
and  accident  and  health  insurance 
pursuant  to  9  225.25  (b)(1)  and  (b)(8); 
these  activities  will  be  conducted  in  the 
southeastern  portion  of  the  United 
States;  Fidelcor  Mortgage  Company  of 
Georgia,  Inc.,  Franklin,  Georgia,  and 
thereby  engage  in  originating  extensions 


of  credit  or  acquiring  loans  secured  by 
real  estate  and  sale  of  credit  related  life 
and  accident  and  health  insurance 
pursuant  to  9  225.25  (b)(1)  and  (b)(8); 
these  activities  will  be  conducted  in  the 
southeastern  portion  of  the  United 
States:  Fidelcor  Trading  Inc., 
Philadelphia,  Pennsylvania,  and  thereby 
engage  in  executing  and  clearing  options 
in  foreign  currency  pursuant  to 
9  225.25(b)(18);  Fidelity  Credit 
Corporation,  Philadelphia, 
Pennsylvania,  and  thereby  engage  in 
servicing  loans  pursuant  to 
9  225.25(b)(1);  FCC-PR,  bic.  Puerto  Rico, 
and  thereby  engage  in  servicing  loans 
pursuant  to  section  225.25(b)(1);  and 
Merchants  Life  Insurance  Company, 
Allentown,  Pennsylvania,  and  thereby 
engage  in  reinsurance  of  credit  related 
life  and  accident  and  health  insurance 
pursuant  to  9  225.25(b)(8)  of  the  Board's 
Regulation  Y;  this  activity  will  be 
conducted  in  the  State  of  Pennsylvania. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  6, 1987. 

James  McAfee. 

Associate  Secretary  of  the  Board. 

(PR  Doc.  87-26229  Filed  11-12-87:  8:45  am] 

BILUNQ  CODE  621»-01-M 

First  National  Cincinnati  Corp.,  et  aL; 
Formations  of;  Acquisitions  by;  and 
IMergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
9  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  30. 1987. 


A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Sti^et,  Cleveland,  Ohio  44101: 

1.  First  National  Cincinnati 
Corporation,  Cincinnati,  Ohio;  to 
acquire  100  percent  of  the  voting  shares 
of  Peoples  Liberty  Bancorporation, 
Covington,  Kentucky,  and  thereby 
indirectly  acquire  The  Peoples  Liberty 
Bank  of  Northern  Kentucky,  Covington. 
Kentucky. 

2.  Tri-State  Finanical  Bancorp.  Inc.. 
Bryan,  Ohio;  to  acquire  100  percent  of 
the  voting  shares  of  Mid  American 
National  Bank  &  Trust,  Northwood, 
Ohio. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  SU-eet,  NW.,  Atlanta,  Georgia 
30303: 

1.  Suwannee  Valley  Bancshares,  Inc., 
Chiefland,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Florida,  N.A..  Chiefland,  Florida. 

2.  Union  Bancshares,  Inc.,  Blairsville, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Union  County  Bank, 
Blairsville,  Georgia. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinios 
60690: 

1.  Capac  Bancorp,  Inc.  Capac, 
Michigan;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Capac  State  Savings 
Bank,  Capac,  Michigan. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapohs,  Minnesota  55480: 

1.  Klein  Bancorporation,  Inc..  Chaska, 
Minnesota;  to  aquire  100  percent  of  the 
voting  shares  of  Oakley  Holding 
Company,  Buffalo,  Minnesota,  and 
thereby  indirectly  acquire  The  Oakley 
National  Bank  of  Buffalo,  Bu^alo, 
Minnesota. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Dominion  Bankshares,  Inc..  Denver. 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Dominion  National 
Bank.  Denver,  Colorado. 

2.  International  Brotherhood  of 
Boilermakers,  Iron  Ship  Builders. 
Blacksmiths,  Forgers  and  Helpers, 
Kansas  City,  Kansas;  to  acquire 
additional  shares  not  exceeding  47.5 
percent  of  the  voting  shares  of 
Brotherhood  Bank  &  Trust  Co.,  Kansas 
City,  Kansas. 


Fettotd  Register  /  Vol.  52.  No.  219  /  Friday.  November  13.  1967  /  Notices 


Federal  Register  /  Vol.  52.  No.  219  /  Friday.  November  13.  1987  /  Notices 


3.  Kmmem  State  Financial  I 

Corporation.  Wichita,  Kansas;  to 
acquire  75.2  percent  of  the  votnig  shares 
of  Central  Financial  Corporation, 
Wichita,  Kansas,  and  thereby  indirectly 
acquire  Central  Bank  and  Trust 
Wichita.  Kansas.  Comments  on  this 
application  must  be  received  by 
November  27. 1987. 

\.  Security  Bancshares,  Inc..  Scott 
City,  Kansas:  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
votiag  shares  of  Security  State  Bank. 
Scott  City.  Kansas.  Comments  on  this 
application  must  be  received  by 
Novembn  27. 1987.  | 

Boaid  of  Governors  of  Ae  Federal  Reserve 
Systens.  November  a.  1987. 
laaasMcAlM. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-2B230  Filed  11-12-87: 8:45  am] 


FIrat  NH  Banks,  Inc.  et  aL;  Acquisitions 
nl  rnmnMiies  rnnsnatl  In  Tinniiaihla 
NoobanUng  Activities  | 

The  organizations  listed  in  this  notice 
have  apfriied  under  S  225.23  (aH2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23  (a)(2)  or  (0)  for  the  Board's 
appro^  under  section  4(cK8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(cKB))  and  {  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  f  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  beneRts  to  the  pubUc,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
ontwei^  possible  adverse  effects,  sodi 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsotmd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 


hearing,  and  indicatmg  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  2. 1987. 

A.  Federal  Reserve  Bank  of  Boskm 
(Robert  M.  Brady.  Vice  President)  800 
Atlantic  Avenue,  Boston,  Massachusetts 
02106; 

1.  First  NHBanlis,  Inc.,  Manchester. 
New  Hampshire;  to  acquire  New 
&igland  Acceptance  Corporation. 
Keene.  New  Hampshire,  and  thereby 
engage  in  the  business  of  fmancing 
insurance  premiums  directly  with  the 
insured  or  by  taking  an  assignment  of  an 
insurance  agent's  loans  to  his  customer 
and  perform  premium  finance  services 
and  administrative  functions  for  banks 
and  other  premium  finance  lenders 
performing  premium  finance  lending 
functions  pursuant  to  §  225.25(b)(l)(i) 
and  (iv)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Cleveland 
Oohn  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Provident  Bancorp,  Inc..  Cincinnati^ 
Ohio;  to  acquire  North  American 
Finanical  Services,  St.  Petersburg, 
Florida,  and  thereby  engage  in  providing 
data  processing  and  data  transmission 
services  pursuant  to  §  225.25(b)(7)  of  the 
Board's  Regulation  Y. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  November  6^  19B7. 
JaiBM  McAfee, 

Associate  Secretary  of  the  Board 
[FR  Doc  87-26231  Filed  11-12-87:  8:4S  am] 
I  COCK  ans-ovM 


Change  In  Banii  Control  Notice: 
Acquisition  of  Shares  of  Banlcs  or 
Bank  Hokling  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bai^ 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(JK7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 


Governors.  Comments  must  be  received 
not  later  than  November  27, 1987. 

A.  FsdsrsI  Rsservs  Bonk  of  St.  Louis 
(Randall  C  Simner,  Vice  President)  411 
Locust  Street  St.  Louis,  Missouri  63166: 

1.  Forrest  N.  Jenkins,  Marion, 
Arkansas;  to  acquire  45.06  percent  of  the 
voting  shares  of  First  Citizens 
Bancshares  Company,  Marion, 
Arkansas,  and  thereby  indirectly 
acquire  Citizens  Bank,  Marion, 
Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Novemlier  8. 1967. 
James  McAfee. 

Associate  Secretary  of  the  Board 
[FR  Doc.  87-28232  Filed  11-12-87: 8:45  am| 

WLUNO  COOE  S210-0t^ 

Marine  Midkind  Banks,  Inc.,  et  al.; 
AppHcattons  to  Engage  Oe  Novo  in 
Permissible  Nonbanking  Activtties 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  22S.23(a)(l]  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
lB43(c)(8))  and  i  22S.21(a)  of  RegulaUon 

Y  (12  CFR  22S.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
throii^  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  sctivities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicted.  Once  the 
application  has  been  accepted  for 
processing,  it  wiQ  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  s  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  woald  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 


Unless  otherwise  noted,  comments 
regardteg  the  applications  must  be 
received  at  the  Reserve  Bank  bidicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  4. 1987. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge.  Vice  President)  33 
Uberty  Street  New  York,  New  York 
10045: 

1.  Marine  Midland  Banks.  Inc.. 
Buffalo,  New  York;  The  Hong  Kong  and 
Shanghai  Bankfaig  Corporation.  Hong 
Kong;  HSBC  Holdings  B.V..  Amsterdam. 
The  Netheriands;  and  Kellett  N.V.. 
Curacao,  Netherlands  Antilles:  to 
engage  de  novo  through  their  subsidiary, 
CM&M  Futures.  Inc  New  York.  New 
York,  in  permissible  securities 
brokerage  activities  pursuant  to 
S  225.2S(bHl5)  of  the  Board's  Regulation 
Y.  Comments  on  this  application  must 
be  received  by  November  25. 1987. 

B.  Federal  Reserve  Bank  of  RkbsMMid 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  ^rd  Street  Richmond,  Virginia 
23261: 

1.  Sterling  Bancorp,  Inc..  Richmond, 
Virginia;  to  engage  de  novo  throogh  its 
subsidiary.  Sterling  Data  Systems.  Inc.. 
Milton.  West  Virginia,  in  the  provision 
of  data  processing  services  to  non- 
subsidiary  banks  pursuant  to 
§  225.25(b)(7)  of  the  Board's  Regulation 
Y.  Comments  on  this  application  must 
be  received  by  December  2, 1987. 

C.  Federal  Reserve  Bank  tA  SL  Louis 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street  St  Louis.  Missouri  63166: 

1.  First  Missouri  Bancorporation.  Inc, 
Columbia.  Missouri;  to  engage  de  novo 
in  making,  acquiring,  and/or  servicing  of 
loans  or  other  extensions  of  credit  for 
the  company's  account  or  for  the 
account  of  othera,  such  as  would  be 
made  by  mortgage  companies  or 
commercial  finance  companies  punuant 
to  S  225.25(b)(1)  of  the  Board's 
Regulation  Y.  This  activity  will  be 
conducted  in  the  State  of  Missouri. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Maricet  Street  San 
Francisco.  California  94105: 

1.  BSD  Bancorp,  Inc.,  San  Diego, 
California;  to  engage  de  novo  through  its 
subsidiary.  North  American  Trust 
Company.  San  Diego.  California,  in  trust 
services  pursuant  to  i  225.2S(b)(3)  of  tiie 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  6, 1987 
James  McAfee. 

Associate  Secretary  oftiie  Board 
[FR  Doc.  87-28233  Filed  11-12-87:  8:45  am] 
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Signet  Banking  Corp.;  Acquisition  of 
Company  Eni^ged  in  Nonbanking 
Activltlea 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8]  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  9  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
die  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  vrill  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  peraons  may 
express  their  vie%v8  in  writing  on  tiie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  advene  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  4, 
1987. 

A.  Federal  Reserve  Bank  of  Ricbmoiid 

(Lloyd  W.  Bostian.  Jr..  Vice  President) 
701  East  Byrd  Sti«et  Richmond.  Virginia 
23261: 

1.  Signet  Banking  Corporation. 
Richmond.  Virginia;  to  engage  de  novo 
through  its  subsidiary.  Signet  Investment 
Corporation.  Richmond.  Virginia,  in  the 
purchase  and  sale  of  precious  metals  for 
the  account  of  customers. 

Board  of  Govemora  of  tlie  Federal  Reserve 
System,  Noveml>er  6, 1987. 

Janes  McAfoa, 

Associate  Secretary  of  the  Board 

[FR  Doc.  87-28234  Filed  11-12-87;  8:45  am) 

Buxma  CODE  saw-oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Servlcea 
Administration 

National  Advisory  Committee  on 
Migrant  Health;  Rechartaring 

Purusant  to  the  Federal  Advisory 
Committee  Act  Pub.  L  82-463  (5  U.S.C. 
Appendix  II).  the  Health  Resources  and 
Service  Administration  announces  the 
rechartering  by  the  Secretary.  HHS,  of 
the  following  Council. 


Cound 

T«M*MlM 

NBBOfMl    AwiBOfy    COWRMlBB    Oft    wMQFttW 

HmWi. 

Contnding. 

Authority  for  this  Committee  is 
continuing  and  a  Charter  will  be  filed  no 
later  tiian  October  31. 1989.  in 
accordance  with  section  14(b)(2)  of  Pub. 
L  93-462. 

Dated:  November  8, 1987. 
Jackie  E.  Baum. 

Advisory  Committee  Management  Officer, 

HRSA. 

[FR  Doc.  87-26279  Filed  11-12-84:  8:45  am] 

SILLINO  COOe  41«0-tB-M 


NatkNial  Institutes  of  Health 

Committee  Reestabilshment;  Natk)nai 
Institute  on  Agbig  et  at 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L  92-463,  86  Stat  770-776),  and  tiie 
Health  Research  Extension  Act  of  1985. 
November  2a  1985  (I>ub.  L  99-158, 
section  402(b)(6)).  tiie  Director,  NIH. 
announces  thie  reestablishment  effective 
December  1, 1987.  of  the  following  ■ 
committees: 

Board  of  Scientific  Counselors,  National 

Institute  on  Aging 
Board  of  Scientific  Counselors,  National 

Institute  of  Dental  Research 
Cellular  and  Molecular  Basis  of  Disease 

Review  Committee 
Genetic  Basis  of  Disease  Review 

Committee 
Minority  Access  to  Research  Careers 

Review  Committee 
National  Institute  of  Dental  Research 

Special  Grants  Review  Committee 
Pharmacological  Sciences  Review 

Committee 

Duration  of  these  committees  is 
continuing  unless  formally  determined 
by  the  Director,  NIH.  that  termination 
would  be  in  the  best  public  interest. 
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Dated:  November  9. 1987. 
James  B.  Wyngaarden, 

Director.  NIH. 

|FR  Doc.  87-26353  Filed  11-12-87;  8:45  am 

attXING  COOe  4140-01-M 


Public  Heatth  Service 

Request  for  Nominations  for  Voting 
Members  on  National  Vaccine 
Advisory  Committee 

agency:  Office  of  the  Assistant 
Secretary  for  Health,  HHS. 
action:  Notice. 


SUMMARY:  The  Department  of  Health 
and  Human  Services  (DHHS)  is 
requesting  nominations  for  voting 
members  to  serve  on  the  National 
Vaccine  Advisory  Committee. 

DHHS  is  implementing  the  National 
Vaccine  Program  established  by  Title 
XXI  of  the  Public  Health  Service  Act. 
enacted  by  Pub.  L  99-660.  The  National 
Vaccine  Injury  Compensation  Act  of 
1986.  The  establishment  of  the  National 
Vaccine  Advisory  Committee  is  an 
important  aspect  of  the  program. 
DATES:  Nominations  are  to  be  submitted 
by  November  30. 1987.  Nominations 
received  after  November  30, 1987  will  be 
considered  for  future  vacancies. 
ADDRESSES:  All  nominations  for      | 
membership  should  be  sent  to  Dr.  Alan 
R.  Hinman  (address  below). 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Alan  R.  Hinman,  Coordinator, 
National  Vaccine  Program,  Office  of  the 
Assistant  Secretary  for  Health,  Room  9- 
32.  5600  Fishers  Lane,  Rockville,  MD 
20857.  (301)  443-0715.  j 

SUPPLEMENTARY  INFORMATION:  The 
National  Vaccine  Program  is  requesting 
nominations  of  voting  members  for  13 
vacancies  on  the  National  Vaccine 
Advisory  Committee.  Nominated    | 
individuals  should  have  expertise  ih 
vaccine  research  or  the  manufacture  of 
vaccines,  or  should  be  physicians,  or 
members  of  parent  organizations 
concerned  with  immunization,  or    I 
representatives  of  State  or  local  health 
agencies,  on  public  health  organizations. 

Members  will  be  invited  to  serve 
overlapping  four  year  terms  with  the 
exception  that  initial  terms  of         | 
appointment  at  the  beginning  of  the 
committee's  operation  will  be  less  than  4 
years  for  most  members  so  that  changes 
in  committee  membership  is  staggered. 

The  National  Vaccine  Advisory  j 
Committee  shall:  (1)  Study  and 
recommend  ways  to  encourage  the 
availability  of  an  adequate  supply  of 
safe  and  effective  vaccination  products 
in  the  United  States.  (2)  recommend 


research  priorities  and  other  measures 
the  Director  of  the  Program  should  lake 
to  enhance  the  safety  and  efficacy  of 
vaccines,  (3)  advise  the  Director  of  the 
Program  in  the  implementation  of 
sections  2102.  2103.  and  2104,  and  (4) 
identify  annually  for  the  Director  of  the 
Program  the  most  important  areas  of 
government  and  non-government 
cooperation  that  should  be  considered 
in  implementing  sections  2102.  2103.  and 
2104. 

In  keeping  with  normal  departmental 
policy,  nominees  generally  should  not 
currently  be  serving  on  another  DHHS 
advisory  committee,  although 
exceptions  will  be  considered. 

DHHS  has  a  special  interest  in 
ensuring  that  women,  minority  groups, 
and  the  physically  handicapped  are 
adequately  represented  on  advisory 
committees  and,  therefore,  extends 
particular  encouragement  to 
nominations  for  appropriately  qualified 
female,  minority,  and  physically 
handicapped  candidates.  Final  selection 
from  among  qualified  candidates  for 
each  vacancy  will  be  determined  by  the 
expertise  required  to  meet  specific 
agency  needs  and  in  a  manner  to  ensure 
appropriate  balance  of  membership. 

Nomination  Procedures 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  the  National  Vaccine 
Advisory  Committee.  Nominations  shall 
state  that  the  nominee  is  aware  of  the 
nomination,  is  willing  to  serve  as  a 
member  of  the  committee,  and  appears 
to  have  no  conflict  of  interest  that  would 
preclude  committee  membership.  A 
curriculum  vitae  should  be  submitted 
with  the  nomination. 

This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463. 
88  Stat.  770776  (5  U.S.C.  App.  I)  and  the 
National  Vaccine  Injury  Compensation 
Act  of  1986  (Pub.  L.  99-660). 

Dated:  November  6, 1987. 
Robert  E.  Windom, 
Assistant  Secretary  for  Health. 
|FR  Doc.  87-26281  Filed  11-12-87:  8:45  am] 

BILUNG  COOE  4160-17-M 


Health  Resources  and  Services 
Administration;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

Part  H,  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization.  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  38409-38424.  August  31. 
1982.  as  amended  most  recently  at  52  FR 
27585.  July  22, 1987),  is  amended  to 


reflect  the  office  structure  of  the  Bureau 
of  Maternal  and  Child  Health  and 
Resources  Development.  The  Bureau 
was  approved  by  the  Secretary  on  May 
27. 1987,  with  an  effective  date  of 
October  1. 1987, 

Under  HB-10.  Organization  and 
Functions,  add  the  following  functional 
statements  immediately  after  the 
functional  statement  for  the  Bureau  of 
Maternal  and  Child  Health  and 
Resources  Development  (BMCHRD): 

Immediate  Office  of  the  Director 
(HBRl).  Provides  leadership  and 
direction  for  programs  and  activities  of 
the  Bureau  and  oversees  its 
relationships  with  other  national  health 
programs.  Specifically:  (1)  Coordinates 
the  internal  functions  of  the  Bureau  and 
its  relationships  with  other  national 
health  programs;  (2)  establishes  program 
objectives,  alternatives,  and  policy 
positions  consistent  with  legislation  and 
broad  Administration  guidelines;  (3) 
develops  and  administers  operating 
policies  and  procedures,  and  provides 
guidance  and  assistance  to  the  Regional 
Health  Administrators  or  regional  staff 
as  appropriate;  (4)  evaluates  program 
accomplishments;  (5)  serves  as  principal 
contact  and  advisor  to  the  Department 
and  other  parties  concerned  with 
matters  relating  to  planning  and 
development  of  healthy  delivery 
systems;  (6)  administers  regional 
facilities  engineering  and  construction 
activities  performed  by  PHS  Regional 
Offices;  (7)  directs  and  coordinates 
Bureau  activities  carried  out  in  support 
of  Equal  Employment  Opportunity 
programs;  (8)  provides  direction  for  the 
Bureau's  Civil  Rights  compliance 
activities;  and  (9)  provides  information 
about  Bureau  programs  to  the  general 
public,  health  professions  associations, 
and  other  interested  groups  and 
organizations. 

Office  of  Program  Support  (HBR12). 
Plans,  directs,  coordinates  and 
evaluates  Bureau-wide  administrative 
and  management  support  activities. 
Specifically:  (1)  Serves  as  the  Bureau 
Director's  principal  source  for 
management  and  administrative  advice 
and  assistance;  (2)  in  cooperation  with 
the  Division  of  Personnel.  HRSA. 
coordinates  personnel  activities  for  the 
Bureau;  (3)  in  cooperation  with  the 
Division  of  Financial  Management. 
HRSA.  provides  guidance  to  the  Bureau 
on  financial  management  activities, 
including  budget  formulation, 
presentation,  and  execution  functions; 
(4)  provides  communications  advice  and 
services  to  the  Bureau;  (5)  directs  the 
formulation  of  ADP  policy  for  the 
Bureau — plans,  develops  and  evaluates 
the  Bureau's  ADP  systems,  and 
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develops,  manage*,  and  operate«  the 
Bureau's  information  systems:  (6) 
conducts  all  business  management 
aspects  of  th*  review,  negotration. 
award,  and  administration  of  Bureaa 
grants,  and  coordinates  the  Btseas's 
contracts  and  cooperative  agreement 
operatioas:  (7)  provides  support  to  the 
PHS  Regional  Offices  as  appropriate;  (8) 
provides  or:ganization  and  management 
analysis  for  the  Bureau,  develops 
policies  ami  procedures  for  internal 
Bureau  requirements,  and  interprets  and 
implements  the  Administration's 
management  policies  and  procedures; 
(9)  coordinates  the  Bureau's  program 
and  administrative  delegations  of 
authority  activities;  (10)  manages  the 
Bureau's  performance  management  and 
recognition  system  and  employee 
performance  management  system;  and 
(11)  serves  as  liaison  or  {Novides  the 
Bureau  with  support  services  such  as 
supply  management,  correspondence 
control,  manual  issuances,  forms, 
records,  reports.  Freedom  of  Information 
Act  and  Privacy  Act  coordination,  and 
the  support  of  Civil  Rights  compliance 
activities. 

Office  of  Program  Development 
(HBR13).  Serves  as  the  Bureau  focal 
point  for  planning,  evaluation, 
legislation,  and  legislative 
implementation  activities  including  the 
development  and  dissemination  of 
program  objectives,  alternatives,  and 
policy  positions.  Advises  the  Bureau 
Director  and  Office  Directors  in  die 
development  of  plans  and  legislative 
proposals  to  support  Administration 
goals.  Interprets  evaluation 
requirements  and  coordinates  the 
development  of  annual  evaluation  plans, 
as  well  as  specific  project  proposals. 
Coordinates  its  activities  closely  and 
continuously  with  the  Office  of  Planning. 
Evaluation,  and  Legislation.  HRSA. 
Specifically:  (1)  Stimulates,  guides,  and 
coordinates  the  Bureau's  program 
planning  and  development  activities, 
and  prepares  the  Bureau's  forward 
planning  agenda;  (2)  promotes  and 
oversees  evaluation  and  monitoring 
activities  to  provide  objective 
measurements  of  program  performance; 

(3)  provides  staff  services  and 
coordinates  activities  pertaining  to 
legislative  policy  development  and 
interpretation,  including  the 
development  of  legislative  proposals 
and  the  analysis  of  existing  and  pending 
Federal  and  State  legislation  to  assure 
the  fullest  possible  consideration  of 
programmatic  requirements  in  meeting 
established  departmental,  PHS,  and 
HRSA  goals,  haison  with  other  agencies, 
and  dis^ibution  of  legislative  materials; 

(4)  participates  in  the  development  and 


coordination  of  program  policies, 
implementation  plans,  and  processes  for 
health  facilities,  maternal  and  child 
health,  organ  transplantation,  and 
acquired  immune  deficiency  syndrome 
(AIDS)  programs,  and  devises 
implementation  plans,  including  the 
development,  clearance,  and 
dissemination  of  regulations,  criteria, 
guidelines,  and  operating  procedures;  (5) 
directs  the  production  of  program 
management  information  and  progress 
reports;  and  (6)  develops  and 
administers  operating  policies  and 
procedures,  and  provides  guidance  and 
assistance  to  the  Regional  Health 
Administrators  or  regional  staff  as 
appropriate. 

Office  of  Engineering  Services 
(HBR14).  Administers  the  HRSA 
Facilities  Engineering  and  Construction 
Assistance  Programs.  Specifically:  (1) 
Provides  policy  and  operational 
direction  for  the  Agency's  facilities 
engineering  and  construction 
management  system;  (2)  negotiates 
interagency  reimbursement  agreements 
with  the  Department  of  Education, 
Department  of  Housing  and  Urban 
Development,  and  the  Health  Care 
Financing  Administration;  (3)  assures 
the  delivery  of  comprehensive 
architectural  and  engineering  services  in 
support  of  Federally-assisted  programs: 
(4)  administers  property  management 
activities  related  to  PHS-owoed  and 
PHS-utilized  facilities;  (5)  serves  as 
source  of  expertise  and  provides 
technical  assistance  on  engineering 
activities  to  PHS  regional  offices;  (6) 
develops,  implements,  and  monitors  the 
aimual  work  plan  related  to  assigned 
program  areas  in  response  to  national 
and  regional  priorities;  (7)  coodinates 
the  development  of  regional  objectives 
which  cross  program  and  organizational 
lines;  (8)  advises  the  Director.  BMCHRD, 
and  the  Administrator  on  Agency 
engineering  activities,  representing  the 
Agency  on  committees  and  work  groups; 
(9)  develops  guidance  materials  and 
technical  publications  to  enhance  - 
efficiency  and  economy  in  the  design, 
construction,  modernization,  and 
conversion  of  health  facilities;  and  (10) 
maintains  liaison,  coordinates  activities, 
and  jointly  develops  pertinent 
programmatic  materials  with 
components  of  the  Bureau,  HRSA,  other 
PHS  agencies.  DHHS.  and  other 
concerned  Federal  agencies. 

Office  of  Associate  Director  for 
Maternal  and  Child  Health  (HBRA). 
Provides  national  leadership  in 
identifying  and  interpreting  national 
trends  and  issues  of  significance  in 
promoting  the  health  of  mothers  and 
children.  Specifically:  (1)  Administers  a 


program  of  block  grants  to  the  States  to 
(a)  assure  mothers  and  children 
(especially  those  with  low  income  or 
limited  availability  of  health  services) 
access  to  quality  maternal  and  child 
health  servicer  (b)  reduce  infant 
mortality  and  the  incidence  of 
preventable  diseases  and  handicapping 
conditions  among  children,  reduce  the 
need  for  inpatient  and  long-term  care 
services,  and  otherwise  promote  the 
health  of  mothers  and  children:  (c) 
provide  for  rehabilitation  services  for 
blind  and  disabled  persons  under  the 
age  of  16  receiving  benefits  under  Title 
XVI  of  the  Social  Security  Act;  (d) 
provide  services  for  crippled  children  or 
children  suffering  from  conditions 
leading  to  crippling:  and  (e)  provide 
services  in  areas  of  special  concern  such 
as  mental  retardation,  sudden  infant 
death  syndrome,  lead-based  paint 
poisoning,  metabolic  disorders  and 
adolescent  pregnancy;  (2)  administers 
special  projects  of  regional  or  national 
significance,  training,  and  research,  and 
supports  genetic  disease  testing, 
counseling,  and  information 
development  and  dissemination 
programs  and  comprehensive 
hemophilia  diagnostic  and  treatment 
centers;  (3)  promotes  coordination  at  the 
Federal  level  of  activities  authorized 
under  Title  V  and  Title  XIX  of  the  Social 
Security  Act,  especially  early  and 
periodic  screening,  diagnosis  and 
treatment  and  related  activities  funded 
by  the  Departments  of  Agriculture  and 
Education;  (4)  disseminates  information 
to  the  States  on  preventive  health 
services  and  advances  in  the  care  and 
treatment  of  mothers  and  children;  (5) 
provides  clinical  and  programmatic 
consultation  and  assistance  on  request 
to  the  States  in  program  planning, 
establishment  of  goals  and  objectives, 
standards  of  care,  and  evaluation;  (6) 
cooperates  with  the  National  Center  for 
Health  Statistics — collects,  maintains, 
and  disseminates  information  relating  to 
the  health  status  and  health  service 
needs  of  mothers  and  children  in  the 
United  States:  and  (7)  assists  in  the 
preparation  of  reports  to  Congress  on 
the  activities  and  accomplishments 
achieved  under  Title  V  of  the  Social 
Security  Act  from  reports  by  the  States. 

Office  of  Associate  Director  for 
Special  Projects  (HBRD).  Plans,  directs, 
coordinates,  and  monitors  a  sphere  of 
operations  and  activities  associated 
with  specified  program  areas  which 
have  a  national  focus.  Specifically:  (1) 
Plans,  develops,  implements,  monitors, 
and  evaluates  education,  demonstration 
and  other  programs  which  reflect 
national  priorities  in  the  delivery  of 
health  care  servicas  to  patients  of 
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acquired  immune  deficiency  syndrome 
(AIDS):  (2]  tracks  events  and  trends  in 
the  health  care  industry  to  determine 
appropriate  policies  for  addressing 
issues  identified;  (3)  develops  and 
provides  information  and  methods  to 
health  program  planners,  providers,  and 
consumers  to  assist  in  decisionmaking 
and  cost  efficiency  in  the  operations  of 
emerging  health  programs  such  as  AIDS 
and  organ  procurement:  (4)  develops 
and  maintains  a  program  of  grants  to 
organ  procurement  organizations:  (5) 
monitors  contracts  for  establishment  of 
an  organ  procurement  and 
transplantation  network  and  registry;  (6) 
conducts  a  program  of  public 
information  to  inform  the  public  of  the 
need  for  organ  donations:  (7)  provides 
policy  guidance,  technical  assistance 
and  promotes  cooperative  efforts  with 
entities  in  the  health  care  system 
involved  in  organ  donations, 
procurement,  and  transplantation:  and 
(8)  maintains  close  liaison  with  PHS. 
Department,  and  other  Federal  entities 
concerned  with  or  interested  in  the 
program  activities  of  the  OfHce  and 
maintains  liaison  with  non-Federal, 
public,  and  private  entities  as  necessary 
for  the  accomplishment  of  program 
mission  and  objectives. 

Office  of  Associate  Director  for 
Health  Facilities  (HERE).  Carries  out 
the  Bureau's  health  facilities  national 
program.  Specifically:  (1)  Plans,  directs, 
coordinates,  monitors,  and  develops 
policies  pertaining  to  the  financial 
capital,  organizational,  and  physical 
matters  of  health  care  organizations;  (2) 
administers  loan,  loan  guarantee,  and 
interest  subsidy  programs  relating  to  the 
construction,  modernization,  conversion, 
or  closure  of  health  facilities;  (3) 
enforces  institutional  compliance  with 
required  reasonable  volume  of 
uncompensated  care  assurances;  (4)  in 
close  coordination  with  the  OfHce  of 
Engineering  Services,  the  Office  of 
Associate  Director  for  Special  Projects, 
and  the  Office  of  Associate  Director  for 
Maternal  and  Child  Health,  develops 
policy  and  administers  programs  for  the 
systematic  plaiming,  construction, 
modernization,  conversion,  or 
discontinuance  of  health  facilities;  (5)  in 
close  coordination  with  the  Office  of 
Engineering  Services  and  the  Bureau  of 
Health  Professions,  administers  grant 
programs  for  the  construction  of  health 
facilities,  teaching  facilities,  and  nurse 
training  facilities;  (6)  develops  and 
implements  policies  and  programs,  and 
disseminates  information  on  programs 
designed  to  achieve  more  efficient  use  of 
energy  resources  in  health  facilities  and 
the  development  and  utilization  of  less 
costly  and/or  more  reliable  energy 


sources  for  such  facilities;  (7]  develops 
regulations,  policies,  and  procedures  to 
insure  that  the  Federal  Government 
takes  appropriate  recovery  action  as 
prescribed  by  Titles  VI,  VII,  VIII,  and 
XVI  of  the  PHS  Act;  (8)  develops, 
promotes,  and  directs  efforts  to  improve 
the  management,  operational 
effectiveness,  and  efficiency  of  health 
facilities;  (9)  coordinates  its  programs 
and  maintains  liaison  with  other  HRSA 
and  PHS  components,  the  Department, 
and  other  Federal  departments  and 
agencies  concerned  with  health 
facilities'  matters;  and  (10)  maintains 
liaison  and  coordinates  with  non- 
Federal  public  and  private  entities  as 
necessary  for  the  accomplishment  of  its 
mission  and  objectives. 

All  delegations  and  redelegations  of 
authorities  to  officers  and  employees  of 
the  Health  Resources  and  Services 
Administration  which  were  in  effect 
immediately  prior  to  the  effective  date 
of  this  reorganization  will  be  continued 
in  effect  in  them  or  their  successors, 
pending  further  redelegation,  provided 
they  are  consistent  with  this 
reorganization. 

This  reorganization  is  effective  upon  date 
of  signature. 

Date:  November  2, 1987. 
Robert  E.  Windom, 
Assistant  Secretary  for  Health. 
[FR  Doc.  87-26263  Filed  11-12-87;  8:45  am] 

BMXING  CODE  4160-1S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

lWY-920-08-4121-13] 

Availability  of  Mudlogs  and 
Geophysical  Logs;  Campbell  County, 
WY 

action:  Public  Notice  of  Availability  of 
13  Mudlogs  and  14  Geophysical  Logs 
from  the  Rawhide  Village — Horizon 
Subdivision,  Campbell  County, 
Wyoming. 

SUMMARY:  Notice  is  hereby  given  that  13 
mudlogs  and  14  geophysical  logs  from  15 
coal  test  holes  located  in  the  Rawhide 
Village — Horizon  Subdivision.  Campbell 
County,  Wyoming  are  now  available  to 
the  public. 

The  test  holes,  located  in  Township  51 
North,  Range  72  West,  Section  20  were 
designed  to  provide  additional 
information  on  the  methane  gas 
concentration  within  the  Rawhide 
Village — Horizon  Subdivision. 
ADDRESS:  Reproductions  of  the 
geophysical  logs  and  mudlogs  are 
available  at  cost.  Contact:  William  H. 


Lee,  Chief,  Branch  of  Mining  Law  and 
Solid  Minerals,  Division  of  Mineral 
Resources,  Bureau  of  Land  Management, 
P.O.  Box  1828,  Cheyenne,  Wyoming 
82003.  Telephone  (307)  772-2567. 
Marlyn  V.  |ones. 
Associate  State  Director. 
|FR  Doc.  87-26200  Filed  ll-12-«7:  8:45  am) 

WLUNO  COOC  4310-22-M 


[NV-930-07-4332-09;  FES-S7-59] 

Availability  of  Final  Environmental 
Impact  Statement  for  Elko  Resource 
Area  Wilderness 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Availability  of  Final 

Environmental  Impact  Statement  (EIS) 

on  the  Wilderness  Recommendations  for 

the  Elko  Resource  Area,  Elko  District, 

Nevada. 

summary:  This  EIS  assesses  the 
environmental  consequences  of 
managing  four  wilderness  study  areas 
(WSAs)  as  wilderness  or  nonwildemess. 
The  alternatives  analyzed  included:  (1) 
A  No  Wilderness/No  Action  alternative 
for  each  WSA.  (2)  an  All  Wilderness 
alternative  for  each  WSA,  and  (3)  a 
Partial  Wilderness  alternative  for  one  of 
the  WSAs. 

The  name  of  the  WSAs  analyzed  in 
the  EIS.  their  total  acreage,  and  the 
proposed  action  for  each  are  as  follows: 


Federal  Regster  /  Vol.  52.  No.  219  /  Friday.  November  13.  1987  /  Notices 43679 


WSA 


Acres 
nonsuita- 


Rough  Hi»s  WSA 

Unie  Hutnbotdt  River  WSA 

Cedar  Ridge  WSA 

Red  Spring  WSA „ 

Total 


The  Bureau  of  Land  Management 
wilderness  proposals  will  ultimately  be 
forwarded  by  the  Secretary  of  the 
Interior  to  the  President  and  from  the 
President  to  the  Congress.  The  final 
decision  on  wilderness  designation  rests 
with  Congress.  In  any  case,  no  final 
decision  on  these  proposals  will  be 
made  by  the  Secretary  during  the  90 
days  following  the  filing  of  this  EIS.  This 
complies  with  the  Council  on 
Environmental  Quality  Regulations,  40 
CFR  1506.10B(2). 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the  EIS 
may  be  obtained  from  the  Area 
Manager.  Elko  Resource  Area,  P.O.  Box 
831,  Elko,  Nevada  89801.  or  call  (702J 
738-4071.  Copies  are  also  available  for 
inspection  at  the  following  locations: 


Department  of  the  Interior,  Bureau  of 
Land  Management,  18th  and  C  Street, 
NW,  Washington.  DC  20240 

Bureau  of  Land  Management,  Nevada 
State  Office,  850  Harvard  Way,  P.O. 
Box  12000.  Reno.  NV  88520 

Bureau  of  Land  Management.  Elko 
District,  3900  E.  Idaho  St.,  Elko,  NV 
89801 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Ashworth,  EIS  Team  Leader,  P.O. 
Box  831,  Elko  District,  Elko,  Nevada 
89801. 

Dated:  November  6. 1987. 

Bnioa  Blanchard, 

Director,  Office  of  Environmental  Project 
Review. 

[FR  Doc.  87-26112  Filed  11-12-87;  8:45  am] 

BHJJNQ  COM  4S10-HC-M 


[NV-430-07-4332-09:  FES-e7-51] 

Availability  of  Final  Environmental 
Impact  Statement  for  Shoetwne- 
Eureka  Resource  Area  WHdemess 

AGENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management  Interior. 
action:  Notice  of  Availability  of  Final 
Environmental  Impact  Statement  (EIS) 
on  the  Wilderness  Recommendations  for 
the  Shoshone-Eureka  Resource  Area, 
Battle  Mountain  District,  Nevada. 

summary:  This  EIS  assesses  the 
environmental  consequences  of 
managing  three  wilderness  study  areas 
(WSAs)  as  wilderness  or  nonwildemess. 
The  alternatives  analyzed  included:  (1) 
A  No  Wilderness/No  Action  alternative 
for  each  WSA,  (2)  an  All  Wilderness 
alternative  for  each  WSA,  and  (3)  a 
Partial  Wilderness  alternative  for  one  of 
tiie  WSAs. 

The  name  of  the  WSAs  analyzed  in 
the  EIS,  their  total  acreage,  and  the 
proposed  action  for  each  are  as  follows: 


WSA 

AOM 

AoM 

nanMNi- 
We 

AnMoM  R«ig*  WSA.-           „ 

82.600 

1S.00O 

0 

4,800 

Rnliwtf  UrM«^  «K$A    

0 

48,870 

ToM 

98,180 

54,470 

NoM.— mdudM  500  aoM  addad  to  ttw  originai  WSA. 

The  Bureau  of  Land  Management 
wilderness  proposals  will  ultimately  be 
forwarded  by  the  Secretary  of  the 
Interior  to  the  President  and  from  the 
President  to  the  Congress.  The  final 
decision  on  wilderness  designation  rests 
with  Congress.  In  any  case,  no  final 
decision  on  these  proposals  will  be 
made  by  the  Secretary  during  the  90 
days  following  the  filing  of  this  EIS.  This 
complies  with  the  Council  on 


Environmental  Quality  Regidations.  40 
CFR  1506.10B(2). 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the  EIS 
may  be  obtained  from  the  Area 
Manager,  Shoshone-Eureka  Resource 
Area,  P.O.  Box  1420,  Battle  Mountain, 
Nevada  89820.  Copies  are  also  available 
for  inspection  at  the  following  locations: 
Department  of  the  Interior.  Bureau  of 

Land  Management.  18th  and  C  Street. 

NW..  Washington.  DC  20240 
Bureau  of  Land  Management  Nevada 

State  Office.  850  Harvard  Way.  P.O. 

Box  12000,  Reno,  NV  89520 
Bureau  of  Land  Management  Battie 

Mountain,  N.  2nd  and  Scott  P.O.  Box 

1420,  Battie  Mountain.  NV  89820 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Plummer,  District  Manager,  P.O. 
Box  1420,  Battie  Mountain,  Nevada 
89820. 

Dated:  October  20, 1987. 

Bruce  Blanchard, 

Director.  Office  of  Environmental  Project 
Review. 

[FR  Doc.  87-26113  Filed  11-12-87;  8:45  am] 

BILLING  CODE  431»-HC-« 


[NV-930-07-4332-09;  FES  87-58] 

Availability  of  Final  Environmental 
impact  Statement  for  Walker  Resource 
Area  Wilderness 

AQENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management  Interior. 
action:  Notice  of  Availability  of  Final 
Environmental  Impact  Statement  (EIS) 
on  the  Wilderness  Recommendations  for 
the  Walker  Resource  Area,  Carson  City 
District,  Nevada. 

summary:  This  EIS  assesses  the 
environmental  consequences  of 
managing  the  Gabbs  Valley  Range 
Wilderness  Study  Area  (WSA)  and  the 
Burbank  Canyons  WSA  as  wilderness 
or  nonwildemess.  The  alternatives 
analyzed  included:  (1)  A  No 
Wildemess/No  Action  alternative  for 
each  WSA.  (2)  an  All  Wilderness 
altemative  for  each  WSA.  and  (3) 
Partial  Wilderness  altematives  for  each 
WSA. 

The  total  acreage  and  the  proposed 
action  for  each  of  the  WSAs  analyzed  in 
the  EIS  are  as  follows: 


WSA 

Acraa 

•uilaWa 

Aoraa 

nonauNa- 

bla 

Griibt  Valhv  Rang*  WSA 

0 
0 

78.800 

Riatiank  CMmni^  WSA 

13J8S 

Tow 

0 

92.886 

The  Bureau  of  Land  Management 
wilderness  proposals  will  ultimately  be 
forwarded  by  the  Secretary  of  the 
Interior  to  the  President  and  from  the 
President  to  the  Congress.  The  final 
decision  on  wilderness  designation  rests 
with  Congress.  In  any  case,  no  final 
decision  on  these  proposals  can  be 
made  by  the  Secretary  during  the  30 
days  following  the  filing  of  this  EIS.  This 
complies  with  the  Council  on 
Environmental  Quality  Regulations,  40 
CFR  1506.10B(2). 

SUPPLEMENTARY  INFORMATION:  A  limited 

number  of  individual  copies  of  the  EIS 
may  be  obtained  from  the  Area 
Manager,  BLM  Walker  Resource  Area, 
1535  Hot  Springs  Road,  Suite  300, 
Carson  City,  Nevada,  89706,  or  call  (702) 
885-6134.  Copies  are  also  available  for 
inspection  at  the  following  locations: 

Department  of  the  Interior,  Bureau  of 
Land  Management  18th  and  C  Streets, 
NW.,  Washington.  DC  20240 

Bureau  of  Land  Management  Nevada 
State  Office,  850  Harvard  Way.  P.O. 
Box  12000,  Reno.  NV  89520 

Bureau  of  Land  Management,  Carson 
City  District  1535  Hot  Springs  Road, 
Suite  300,  Carson  City,  NV  89706 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Weiss,  EIS  Team  Leader,  at 
BLM  Walker  Resource  Area,  1535  Hot 
Springs  Road.  Suite  300.  Carson  City, 
NV  89706.  (702)  885-6134. 

Dated:  November  6. 1987. 
Bruce  Blancfaud, 

Director,  Office  of  Environmental  Project 
Review. 

[FR  Doc.  87-26114  Filed  11-12-67;  8:45  am] 
BIILMQ  COOE  43ie-HC-4l 


[CO-070-07-4322-10-2410] 

Grand  Junctton  District  Grazing 
Advisory  Board;  Meeting 

AOENCY:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  meeting  of  Grand 

Junction  District  Grazing  Advisory 

Board. 

SUMMARY:  Notice  is  hereby  given  that  a 
meeting  of  the  Grand  Junction  District 
Grazing  Advisory  Board  will  be  held  on 
Thursday,  December  la  1987.  The 
meeting  will  convene  in  the  third  floor 
conference  room  at  the  Biueau  of  Land 
Management  Office,  764  Horizon  Drive, 
Grand  Junction,  Colorado,  at  9KX)  a.m. 
SUPPLEMENTARY  IFONMATION:  The 
agenda  for  the  meeting  will  include:  (1) 
Introductions;  (2)  minutes  of  the 
previous  meeting;  (3)  re-allocation  of  the 
former  Eagle  Ranch  preference;  (4) 
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report  on  the  East  Desert  Well,  Fessler 
Fence,  16  Road  Fence  and  Lookout 
Mountain  Pipeline:  (5)  use  of  convict 
labor  on  range  improvement  work:  (6) 
Fish  Park  Pipeline  Agreement;  (7)  status 
of  current  project  work;  (8)  new 
advisory  board  project  proposals;  (9) 
public  presentations:  and  (10) 
antmgements  for  the  next  meetingi 

The  meeting  is  open  to  the  pubUc. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  3:00 
and  3:30  p.m.  or  Hie  written  statements 
for  the  Board's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  die  District  Manager,  Bureau  of 
Land  Management,  764  Horizon  Drive, 
Grand  Junction,  Colorado  81506  by 
December  8. 1987.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Minutes  of  the  Board  meeting  will  be 
maintained  in  the  District  Office  and  be 
available  for  public  inspection  and 
reproduction  (during  regular  business 
hours)  after  thirty  (30)  days  following 
the  meeting. 

Further  information  on  the  meeting 
may  be  obtained  at  the  above  address 
or  by  calling  (303)  243-6552. 
RabartW.Kkin. 

Acting  District  Manager,  Grand  Junction 
District 

(FR  Doc.  87-28310  Filed  11-1Z-B7:  8:45  am] 
MUMS  CODE  4310-JS-ll 


[WY-920-4>8-41 11-15;  W-9e«47] 


Proposed  Reinstatement  of 
Terminated  OH  and  Gas  Lease;  CartMn 
County,  WY 

Pursuant  to  the  provisions  of  Pub.  L 
97-451, 96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-98847  for  lands  in 
Carbon  County,  Wyoming,  was  timely 
nied  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination.  I 

The  lessees  have  agreed  to  the  ' 
amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $5  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessees  have  paid  the  required 
$500  administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessees 
have  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-e8647  effective  March  1, 1987. 


subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  cited 

above. 

Andraw  L.  TanUs, 

Chief,  Leasing  Section. 

|FR  Doc  87-26180  Filed  11-12-87;  8:45  am] 

MUJNQ  CODE  431«-1>-M 

IWY-920-08-41 11-15;  W-«7S041 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  l.ease;  Weston 
County.  WY 

Pursuant  to  the  provisions  of  Pub.  L 
97-451.  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-87504  for  lands  in  Weston 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-87504  effective  July  1, 1987, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andraw  L  Tarahis, 
Chief,  Leasing  Section. 
[FR  Doc.  87-28181  Filed  11-12-87;  8:45  am] 

BILUNO  COOC  4310-22-M 

(ES-03(M)»-4212-14;  ES-00157-003] 

Realty  Action;  Sale  of  Public  L.and  In 
Ottertaii  County,  MN;  Modified; 
Competitive  Sale  ES-33894 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Sale  of  Public  Land  in  Ottertaii 

County,  Minnesota — ^Modified — 

Competitive  Sale  ES  33894. 

SUMMARY:  The  following  public  land  has 
been  examined  and  determined  to  be 
suitable  for  sale  under  section  203(a)(1) 
of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976  (90 
Stat.  2750;  43  U.S.C.  1713),  at  no  less 
than  the  appraised  fair  market  value 
shown  below.  The  sale  also  includes 


conveyance  of  the  mineral  estate  under 
the  authority  of  section  209(b)(l)(l)  of 
FLPMA. 

Fifth  Principal  Meridian.  MinnMOta 
T.  134N.,  R.42E..  Section  la  Lot  7 

Containing  4.3  acres. 

Appraised  Pair  Market  Value:  $2J0a 

Date  of  sale:  February  10, 1988  at  S.'OO  p.m. 

Place  of  sale:  Milwaukee  District  OfTice, 
Bureau  of  Land  Management  P.O.  Box  0631, 
Milwaukee,  Wisconsin  53203-0631. 

Minimum  bid  and  requirements:  The 
minimimi  bid  is  the  appraised  fair 
market  value  of  $2,800.  Potential 
purchasers  are  required  to  submit  20 
percent  of  their  bid  as  down  payment 
An  additional  $50.00  nonrefundable 
filing  fee  for  the  mineral  estate  Must 
accompany  the  bid  deposit.  The  bid  and 
deposit  must  be  enclosed  in  a  sealed 
envelope  cleariy  marked  "Public  Sale 
ES-33894"  on  the  left  hand  side  of  the 
envelope.  The  successful  high  bidder 
will  be  allowed  180  days  to  submit  the 
remainder  of  the  bid  price.  If  the 
remainder  of  the  bid  price  has  not  been 
received  from  the  successful  bidder 
within  the  speciHed  time  period,  the  bid 
deposit  will  be  forfeited.  If  for  any 
reason  the  land  remains  unsold  after  the 
specified  sale  date,  the  land  will  remain 
available  for  sale  over  the  counter  until 
sold. 

Example:  If  your  bid  is  $2,800  you 
must  submit  20  percent  ($560.00)  plus 
$50.00  for  a  total  of  $610.00.  If  your  bid  is 
$3,000  you  must  submit  20  percent 
($800.00)  plus  $50.00  for  a  total  of 
$650.00. 

Bidder  qualifications:  Purchasers 
must  be  a  citizens  of  the  United  States 
18  years  of  age  or  oven  a  corporation; 
State;  State  instrumentality  or  political 
subdivision;  or  other  legal  entity,  subject 
to  the  laws  of  any  State  or  the  United 
States. 

There  are  no  known  mineral  values  in 
the  land,  therefore,  the  mineral  estate  is 
also  being  transferred.  The  lands  are 
being  offered  for  sale  subject  to  a 
preference  consideration  to  allow  Mr. 
Norman  Long  and  Mr.  William 
Winstanely,  adjacent  landowners,  to 
meet  the  high  bid.  The  sale  will  be 
conducted  by  modified  competitive 
bidding  procedures  (sealed  bid 
envelope).  An  apparent  high  bidder  will 
be  declared.  The  apparent  high  bidder 
and  the  designated  bidders  (Mr.  Long 
and  Mr.  Winstanely)  will  be  notified. 

Publication  of  this  notice  will 
segregate  the  land  from  all 
appropriation,  including  the  mining 
laws,  for  270  days,  or  until  issuance  of 
patent,  whichever  occurs  Hrst.  For  a 
period  of  45  days  from  the  date  of  this 
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notice,  interested  parties  may  submit 
comments  to  the  District  Manager. 
Milwaukee,  Wisconsin. 

FOR  FURTHER  INFORMATION:  Detailed 
information  concerning  this  sale  is 
available  at  the  Milwaukee  District 
O^ce,  Bureau  of  Land  Management  310 
West  Wisconsin  Avenue,  Suite  225, 
Milwaukee,  Wisconsin  53203;  or  by 
calling  Larry  Johnson  at  (414)  291-4413. 
BertRodgers, 
District  Manager. 

[FR  Doc.  87-26182  Filed  11-12-67;  8:45  am] 
nUJNO  CODE  4310-QJ-M 


(WY-040-07-4212-14;  W87192] 

Availability  Amendment  to  Big  Sandy 
Management  Framework  Plan  (MFP)/ 
Notice  of  Realty  Action.  Sale  of  Public 
Lands,  Sweetwater  County;  Correction 

In  Federal  Register  Document  87- 
24043  appearing  on  pages  38532-38533, 
October  16, 1987,  this  legal  description 
of  the  public  lands  in  Section  26,  T.21  N., 
R.lOl  W.,  is  corrected  to  read  the 
W%NEy4. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Haverly,  Realty  Specialist,  307- 

362-6422. 

Donald  H.  Sweep, 

District  Manager. 
November  3, 1987. 

[FR  Doc.  87-26179  Filed  11-12-87;  8:45  am] 

BILUNQ  CODE  4310-22-H 


[WY-040-08-4212-14;  W-87621] 

Realty  Action;  Sale  of  Public  Lands  in 
Sweetwater  County,  WY 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability 
amendment  to  the  Big  Sandy 
Management  Framework  Plan  (MFP)/ 
Notice  of  realty  action,  sale  of  public 
lands,  Sweetwater  County. 

summary:  The  BLM  has  amended  the 
Big  Sandy  MFP  to  allow  for  the  direct 
sale  of  the  following  public  lands  to 
Paciflcorp  and  the  Idaho  Power 
Company  for  use  as  a  fly  ash  disposal 
site: 

Sixth  Principal  Meridian,  Wyoming 

T.  21  N..  R.  101  W., 
Sec.  24:  S'/4SWy4. 
Containing  80  acres,  more  or  less. 

The  lands  have  been  examined 
through  the  land  use  planning  process 
and  are  suitable  for  sale  pursuant  to 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1713. 


Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  operation  of  the  mining 
laws.  The  segregative  effect  will  end 
upon  issuance  of  the  patent  or  270  days 
from  the  date  of  this  publication, 
whichever  occurs  first. 
dates:  Planning  Protest — For  a  period  of 
45  days  from  the  date  this  notice  is 
published  in  the  Federal  Register,  any 
party  that  participated  in  the  plan 
amendment  and  is  adversely  affected  by 
the  amendment  may  protest  this  action 
in  accordance  with  43  CFR  1610.5-2, 
only  as  it  affects  issues  submitted  for 
the  record  during  the  planning  process. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the  land 
sale  to  the  District  Manager,  Rock 
Springs  District  Bureau  of  Land 
Management,  P.O.  Box  1869,  Rock 
Springs,  Wyoming  82902. 

Objections  will  be  reviewed  by  the 
State  Director  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objection,  this  realty 
action  will  become  final. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duane  Feick  (Realty  Specialist).  (307) 

362-6422. 

SUPPLEMENTARY  INFORMATION: 

Conveyance  of  the  mineral  interest 

except  oil  and  gas,  will  occur 

simultaneously  with  the  sale  of  the 

lands. 

The  patent  when  issued,  will  be 
subject  to  existing  valid  rights  and  will 
contain  reservations  to  the  United 
States  for  oil  and  gas,  ditches,  and 
canals.  The  2-year  notice  prior  to 
cancellation  of  a  portion  of  the  grazing 
permit  has  been  waived  by  the  grazing 
permittee. 

The  planning  document  and 
environmental  assessment/land  report 
covering  the  proposed  sale  are  available 
for  review  at  the  Bureau  of  Land 
Management,  Green  River  Resource 
Area  Office. 
Hillary  A.  Oden, 
State  Director,  Wyoming. 
November  2. 1987. 

[FR  Doc.  87-26178  Filed  11-12-87;  8:45  am] 

BtLUNG  COOE  4310-22-M 


(WY-060-08-4212-14:  W-88741] 

Land  Sale  Appraisal  Update  for  Lands 
in  Goshen  County,  WY 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Land  Sale  Appraisal  update  for 

lands  in  Goshen  County,  Wyoming. 


summary:  The  Bureau  of  Land 
Management  (BLM)  has  determined  thai 
the  land  described  below  is  suitable  for 
public  sale  and  will  accept  bids  on  these 
lands.  Section  203  of  the  Federal  Land 
Policy  and  Managememt  Act  (FLPMA) 
of  1976  (90  Stat.  2750;  43  U.S.C.  1713) 
requires  the  BLM  to  receive  fair  market 
value  for  the  land  sold  and  any  bid  for 
less  than  fair  market  value  will  be 
rejected.  The  BLM  may  accept  or  reject 
any  and  all  offers,  or  withdraw  any  land 
interest  on  the  land  for  sale  if  the  sale 
would  not  be  consistent  with  FLPMA  or 
other  application  laws. 

This  parcel  is  continuing  to  be 
reoffered  for  sale  under  competitive 
procedures  as  per  Federal  Register 
notice  which  appeared  as  follows: 
51  FR  27090—27091  (July  29. 1986) 

The  planning  document 
environmental  assessment/land  report, 
and  memoranda  and  letters  of  Federal, 
state,  and  local  contacts  concerning  the 
sale  are  available  for  review  for  Goshen 
County  at  the  BLM.  Platte  River 
Resource  Area  Office.  All  bids  and 
requests  for  this  parcel  should  be  sent  to 
BLM.  Platte  River  Resource  Area  Office. 
P.O.  Box  2420.  Mills.  WY  82644.  street 
address  at  815  Connie.  Mills.  WY 
(phone:  (307)  261-5008). 

Goshen  County: 


Sena)  No. 

Legal  descnplion 

Acre- 
age 

Appraiser 

v«ue 

W-86741 

T  23  N .  fl  62  W.. 
6«h  PM 

Sectnn  4  Lot  3. 
SEV.NWS(i. 
NEH<.SW%. 
NWV.SE%. 

161  11 

$9.37500 

Date:  November  6. 1967. 
Leslie  A.  Olver. 

Acting  District  Manager 

[FR  Doc.  87-26274  Filed  11-12-87;  8:45  am] 

8«JJNG  CODE  4310-23-M 


((^'-060-08-4410-12] 

Final  Decision  on  Plan  Amendntent; 
Grand  Resource  Area,  Utah 

November  3. 1987. 

agency:  Bureau  of  Land  Management 

Moab.  Utah.  Interior. 

ACTION:  Final  decision  on  plan 

amendment  for  Grand  Resource  Area 

Resource  Management  Plan. 

SUMMARY:  Notice  is  given  to  the  public 
that  the  Bureau  of  Land  Management 
has  made  a  final  decision  to  amend  the 
Grand  Resource  Area  Resource 
Management  Plan.  The  plan  amendment 
changes  the  management  actions  found 
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fft  page  20  by  the  addition  of  the 
following  statement:  "Allow  changes  in 
kind  of  livestock  on  those  allotments 
which  would  be  suitable  for  either  or 
both  kinds  of  livestock  (sheep  or  cattle) 
or  where  resources  would  beneflt  by 
changing  to  a  kind  of  livestock  not 
currently  authorized." 

DATES:  Protests  on  the  plan  amendment 
may  be  filed  on  or  before  December  14, 
1987.  This  decision  will  become  effective 
at  that  time,  provided  protests  are  not 
received. 

AOONCSSCS:  Protests  on  the  plan 
amendment  shall  be  sent  to  Director. 
Bureau  of  Land  Management,  18th  and  C 
Street  NW.,  Washington,  DC  20240.  The 
environmental  assessment  prepared  for 
the  plan  amendment  is  available  at  the 
Grand  Resource  Area,  P.O.  Box  M, 
Moab.  Utah  84532. 

FOR  FURTHER  INFORMATION  CONTACT. 

Colin  P.  Christensen,  Grand  Resource 
Area.  (801)  259-8193. 
Gene  Nodine,  I 

District  Manager.  ' 

|FR  Doc.  87-28183  Filed  11-12-87;  8:45  am] 

BIUJNO  COOE  4310-OO-M 


ICA-940-07-452&-12:  C-15-87]  I 

Filing  of  Ptat  of  Survey;  California 

Novenil)er  5, 1987. 

1.  This  supplemental  plat  of  the 
following  described  land  will  be 
orficially  filed  in  the  California  State 
Office.  Sacramento,  California         i 
immediately:  ' 

Mount  Diablo  Meridian,  Plunias  County 
T.  27  N..  R.  11  E. 


2.  This  supplemental  plat  of  the  NW'/i 
of  Section  2,  Township  27  North,  Range 
11  East.  Mount  Diablo  Meridian. 
California,  was  accepted  October  16, 
1987. 

3.  This  supplemental  plat  will 
immediately  become  the  basic  record  of 
describing  the  land  for  all  authorized 
purposes.  This  plat  has  been  placed  in 
the  open  files  and  is  available  to  the 
public  for  information  only.  i 

4.  This  supplemental  plat  was 
executed  to  meet  certain  administrative 
needs  of  the  Plumas  National  Forest. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841.  Sacramento. 
California  95825. 
Hennan  |.  Lyttge, 
Chief.  Public  Information  Section. 
|FR  Doc.  87-28184  Filed  11-12-87;  8:45  am] 

HUJNG  COOE  4310-40-M 


ICA-940-07-4520-12;  C-13-S7] 

FMing  of  Plat  of  Survey;  CaRf  omia 

November  5, 1867. 

1.  This  supplemental  plat  of  the 
following  described  land  will  be 
officially  filed  in  the  California  State 
Office,  Sacramento,  California 
immediately: 

Mount  Diablo  MeticKan,  Siena  County 

T.  21  N.,  R.  14  E. 

2.  This  supplemental  plat  of  the  NE^ 
of  Section  29,  Township  21  North,  Range 
14  East,  Mount  Diablo  Meridian, 
California,  was  accepted  October  16, 
1987. 

3.  This  supplemental  plat  will 
immediately  beccme  the  basic  record  of 
describing  the  land  for  all  authorized 
purposes.  This  plat  has  been  placed  in 
the  open  files  and  is  available  to  the 
public  for  information  only. 

4.  This  supplemental  plat  was 
executed  to  "met  certain  administrative 
needs  of  the  Tahoe  National  Forest. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management. 
Federal  Office  Building,  2800  Cottage 
Way,  Room  £^2841,  Sacramento, 
California  95825. 

Herman  J.  Lyttge, 

Chief,  Public  Information  Section. 

\YK  Doc.  87-26185  Filed  11-12-87;  8:45  am]    ' 

B'LUNG  CODC  43KMO-M 


[CA-940-07-4520-12;  C-12-<7] 

Filing  of  Plat  of  Survey;  California 

November  5, 1987. 

1.  This  supplemental  plat  of  the 
following  described  land  will  be 
officially  filed  in  the  California  State 
Office,  Sacramento,  California 
immediately: 

San  Bernardino  Moridian,  San  Diego  County 

T.  18  S.,  R.  5  E. 

2.  This  supplemental  plat  of  Section 
23,  Township  18  South,  Range  5  East, 
San  Bernardino  Meridian,  California, 
was  accepted  September  29, 1987. 

3.  This  supplemental  plat  will 
immediately  become  the  basic  record  of 
describing  the  land  for  all  authorized    ' 
purposes.  This  plat  has  been  placed  in 
the  open  files  and  is  available  to  the 
public  for  information  only. 

4.  This  supplemental  plat  was 
executed  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management 
Faderal  O^ice  Building,  2800  Cottage 


Way,  Room  &-2e41.  Sacramento. 

California  95825. 

Herman  J.  Lyttge. 

Chief.  Public  Information  Section. 

(FR  Doc  87-26186  Filed  11-12-67;  MS  am) 

MLUMO  CODE  4310-40-M 


[CO-942-08-4S20-121 

Filing  of  Plats  of  Survey;  Colorado 

November  4. 1987. 

The  official  filing  of  the  following 
described  plats  is  hereby  changed  to 
January  25. 1988.  They  were  originally  to 
be  officially  filed  in  the  Colorado  State 
Office,  Bureau  of  Land  Management, 
Denver,  Colorado,  effective  lOHX)  A.M.. 
November  23, 1987. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary  and  the  survey  of  islands 
designated  as  Tracts  37,  38,  and  39,  T.  6 
S.,  R.  95  W.,  Sixth  Principal  Meridian, 
Colorado,  Group  No.  719,  was  accepted 
September  21, 1987. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east,  west, 
and  north  boundaries  and  the 
subdivisional  lines,  and  the  survey  of 
the  subdivision  of  certain  sections  and 
of  an  island  designated  as  Tract  37,  T.  7 
S.,  R.  95  W.,  Sixth  Principal  Meridian. 
Colorado,  Group  No.  719,  was  accepted 
September  21, 1987. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  Twelfth 
Guide  Meridian  West  (west  boundary) 
and  the  subdivisional  lines  and  the 
survey  of  islands  designated  as  Tracts 
37,  38,  39. 40,  and  41.  T.  8  S..  R.  96  W.. 
Sixth  Principal  Meridian,  Colorado, 
Group  No.  719,  was  accepted  September 
21, 1987. 
Jack  A.  Eaves, 

Chief  Cadastral  Surveyor  for  Colorado. 
[FR  Doc.  87-28187  Filed  11-12-87;  8:45  am] 
BILLING  CODE  4310-JB-« 


(MT-930-06-4220-10;  11-569,  M-1793.  M- 
21217,  M-23776,  and  11-29847] 

Termination  of  Proposed  Wittidrawal 
and  Reservation  of  Lands;  Opening 
Order;  Montana 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  This  notice  terminates  the 
segregation  from  mineral  location 
effected  by  notation  of  the  pubUc  land 
records  for  five  withdrawal  applications 
filed  by  the  Departments  of  Commerce 
and  Transportation  on  behalf  of  the 
Montana  Department  of  Highways 
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involving  'highway  construction.  The 
withdrawal  applications  iiave  been 
relinquished.  Roughly  .26.13  acres  of 
public  land  and  1347.71  acres  o€  forest 
land  in  the  Deer  Lodge  National  Forest 
are  .being  restored  to  mineral  location. 
EFFECTIVE  BATE:  December  14, 1987. 
FOR  HMTMER  IWrORMATlOW  CONTACT: 

Edward  H.  Croteau,  BLM  Montana  State 
Office,  P.O.  Box  3680a  BiUings,  Montana 
59107. 406-657-6082. 


suPMiEMeMTARV  iNFOMNAinoN:  1.  Notice 
of  the  Department  of  Commerce's 
appbcatioD  M  589  for  withdrawal  from 
mineral  location  and  entry,  and 
reservation  for  highway  construction  of 
the  land  described  in  paragraph  3  was 
published  in  32  FR  621-622,  January  19. 
1967. 

2.  Notice  of  the  Department  of 
Transportation's  applications  M  1793.  M 
21217,  M  23776,  and  M  29847  for 
withdrawal  and  reservation  of  lands  as 
specified  in  paragrapb  1  were  published 
respectively  in  32  FR  7921,  June  1, 1'967; 
37  FR  9501.  May  11, 1972;  38  FR  988, 
January  5, 1973;  and  39  FTl  26760,  July  23. 
1974. 

3.  The  appflications  have  been 
canceled  in  their  entirety  as  the  reaiflt  of 
a  relinquishment  filed  on  October  20, 
1987.  The  lands  affected  are  described 
as  follows: 

Principal  Mendian 
MS89 

T.  6  N..  R.  5  W., 
Sec.  17,  lot  18  and  the  unpatented  portion 
oftheNEy4SEy4. 

Deer  Lodge  National  Forest 

T.  6  N.,  R.  6  W., 
Sec.  13,  lot  10; 
Sec.  14,  lot  10: 
Sec.  22,  lots: 
Sec.  24.  lots  1  and  7  and  4hat  portion  of  lot  2 

not  embraced  in  MS  4399; 
Sec.  27,  NWV4>}EyiSEy4NWy4,  W%SEV4N 

Wy4,  WVfcNEyiSWWi,  «nd  WV4NW%S 

Ey4swv«. 

The  areas  described  aggregate  £30.23  acres. 
M1793 

T.  2  S..  R.  9  W.. 

Sec.  la  WV2E^&NEy4. 

Deer  Lodge  National  Forest 
T.  5  N..  R.  6  W.. 
Sec.  3,  lots  4,  7,  8  SWViNW»^ 
Sec.  10,  EViSWV4; 
Sec.  IS,  lots  2  and  3,  NWy4NWy4  and 

SEy4SWy4; 
Sec.  21.  lot  4,'NEy4NE%,  WV4NEy4. 
NViSEWNEWi.  SW!4SE%NEV4.  and 
NEy4SWy4; 
Sec.22.NWy«NW%. 
The  areas  described  aggregate  673.47  acres. 

M27Z77 

Deer  Lodge  National  Forest 
T.  6  N..  R.  5  W.. 


Sec.  18.  lots  28  and  30. 
T.5N..R.BW., 

Sec.10.  WV^SWy4; 

Sec.  IS.  lots  1  and  4.  and  SWy4SWV^: 

Sec.  21.  NWy4SEy4  and  NWV4NEy4SEy4. 
T.6N..R.8W.. 

Sec.  22,  SWy4SW%; 

Sec.  24,  lot  3; 

Sec.  34,  lots  2,  3,  and  6. 

The  areas  described  aggregate  404.23  acres. 
M  23776 

Deer  Lodge  National  Forest 

T.  6  N.,  R.  6  W., 

Sec.  13.  lots  S.  8.  7, 13, 14.  &  15. 

The  area  described  contains  54.34  acres. 

M29847 

Deer  Lodge  National  Forest 

T.6N.,  R.«W. 

Sec.  24.  lot  2. 

The  area  described  contains  39.54  acres. 

The  lands  are  located  in  Jefiferson  and 
Silver  Bow  Counties. 

At  9  a.m.  on  December  14, 1987,  the 
lands  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws.  Appropriation  of  any  of  the  lands 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attemipted  adverse  possession  tmder  30 
U.S.C.  38.  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 
|oha  A.  Kwiatkowski, 

Deputy  State  Director,  Division  of  Lands  and 
Renewable  Resources. 
November  3, 1987. 
[FR  Doc.  87-26188  Filed  11-12-87;  8:45  am] 

BILLING  COOE  431(M)tMI 


[NV-«43-4M-4220-11;  N-6029,  N«v-e61786] 

Pri^Msed  Continuation  and 
Modification  of  WWidrawals;  Nevada 

November  4. 1987. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMAffV:  The  Federal  Aviation 
Administration  {FAA]  proposes  that 
178.26  acres  of  land  withdrawn  for  two 
air  navigation  sites  continue  for  an 
additional  20  years.  The  lands  will 
remain  closed  to  location  and  entry 
under  the  mining  laws.  The  lands  have 
been  and  will  remain  open  to  leasing 
under  the  mineral  leaaing  laws. 


DATE:  Comments  should  be  received  by 
December  14, 1987. 

ADDRESS:  Comments  should  be  sent  to 
the  Nevada  State  Director.  BLM.  850 
Harvard  Way.  P.O.  Box  12000.  Reno, 
Nevada  89520. 

FOR  FURTHER  INFORMATION  CONTACT 

Vienna  Wolder,  BLM  Nevada  State 
Office,  702-784-5481. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  that  the  existing  land 
withdrawals  made  by  Public  Land 
Orders  3456,  4239,  and  5244  dated 
October  7. 1964,  July  6, 1967,  and  August 
10, 1972,  respectively,  be  continued  for  a 
period  of  20  years  pursuant  to  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  flO  Stat.  2751, 
43  U.S.C.  1714.  The  lands  are  described 
as  follows: 

Mount  Diablo  Meridian 

T.  41  N.,  R.  35  E. 

Sec.  22.  S^SWy4SEV^SW%,  SWy4SE^4 

SEy4SWV4; 
Sec.  27,  WW!NWy4NWy4NEV4. 

svv%Nwy4NEy4.  Ny4Nwy4Swy4NEV4, 
swv4Nwy4Swy4NEV4,  NWViSwyi 
swy4NEy4.  NEy4Nwy4.  ev4Nev.nw^4 

NW^.  SWV^NE>>^NWy4NWK 

SEy4Nwy4Nw%,  NEy4Sw>4Nwy4. 
NEy4SEy4Swy4Nwy4.  N^SEy4.Nwvw. 
NV4SV4SEy4Nwy4.  SEy4Swy4SEy4Nwy4. 
swy4SEy4SEy4Nwy4. 

T.  4  N.,  R.  68  E. 

Sec.  6,  lot  1. 

The  areas  described  aggregate  178.28  acres 
in  Humboldt  and  Lincoln  Counties. 

The  function  of  the  sites  is  to  maintain 
air  to  ground  communications  to  provide 
navigational  assistance  for  civil 
aviation,  commercial  airlines,  and 
military  aircraft.  The  puipose  of  the 
withdrawals  is  to  provide  the  minimum 
essential  acreage  required  to  protect  the 
construction,  operation,  and 
maintenance  of  these  air  navigation 
sites  fi'om  electronic  or  physical 
interference  for  flight  safety  purposes. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  continuation  of  the 
proposed  withdrawals  may  present  their 
views  in  writing  to  the  Nevada  State 
Director  at  the  address  indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  win  alao  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued,  and  if 
so,  for  how  long.  The  final  determination 
on  the  continuation  of  the  withdrawals 
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will  be  published  in  the  Federal 

Register.  The  existing  withdrawals  will 

continue  until  such  final  determination 

is  made. 

Daniel  C.  B.  Rathbun. 

Acting  State  Director,  Nevada. 

|FR  Doc.  87-26311  Filed  11-12-87;  8:45  am] 

MLUNG  COM  4310-HC-M 

(OR-943-08-4220-11;  GP-08-023:  OR- 
205S6] 

Proposed  Continuation  of  Withdrawal; 
Oregon 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTtON:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service  proposes 
that  a  withdrawal  continue  for  an 
additional  20  years  and  requests  that  the 
land  involved  remain  closed  to  mining 
and  be  opened  to  surface  entry. 
FOR  FUftTHER  INFORMATION  CONTACr. 
Champ  Vaughan,  BLM,  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-231-6905. 
SUPPLEMENTARY  INFORMATION:  The 
Forest  Service  proposes  that  the 
withdrawal  made  by  the  Secretarial 
Order  of  October  26, 1906  continue  for  a 
period  of  20  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751, 
43  U.S.C.  1714.The  land  involved  is 
located  within  sec.  31.  T.  21  S.,  R.  1  E., 
W.M. 

The  area  described  contains  104.46 
acres  in  Lane  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  L,ayng  Creek  Work  Center/ 
Rujada  Sites.  The  withdrawal  currently 
segrates  the  land  from  operation  of  the 
public  land  laws  generally,  including  the 
mining  laws.  The  Forest  Service 
requests  no  changes  in  the  purpose  or 
segregative  effect  of  the  withdrawal 
except  that  the  land  be  opened  to 
operation  of  the  public  land  laws 
generally. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 


who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 
B.  Lavelle  Black, 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

Dated:  November  4, 1987. 
|FR  Doc.  87-26189  Filed  11-12-87:  8:45  amj 

BILLING  COOE  4310-33-M 


Minerals  Management  Service 

Alaska  OCS  Region;  Availability  of 
Outer  Continential  Shelf  Official 
Protraction  Diagrams 

1.  Notice  is  hereby  given  that, 
effective  with  this  publication,  the 
following  Official  Protection  Diagram, 
last  approved  or  revised  on  the  dates 
indicated,  are  on  file  and  available  at 
the  Minerals  Management  Service. 
Alaska  OCS  Region,  Anchorage,  Alaska. 
In  accordance  with  Title  30,  Code  of 
Federal  Regulations,  these  Protraction 
Diagrams  are  the  basic  record  for  the 
descriptions  of  mineral  and  oil  and  gas 
lease  sales  in  the  geographic  area  they 
represent. 

Outer  Continental  Shelf  Protraction 
Diagrams 


Desctiplion 


Revision/ 
approval  date 


NM  1-3  Kanaga  Basin  . 

NM2-3 

NM  58-2 

NM  58-4 _ 

NM  5»-1 _. _. 

NM  59-3 

NM60-3 


NN  3-4  False  Pass  (revised) 

NN  3-6  Unmak  Seamourtt  (revised) 

NN  3-8  Aleutian  Trench  (revised) 

NN  5-5 

NN  7-6 

NN59-2 _ 

NN  £9-3 

NN  59-4  (revise<fl - 

NNS9-5 

NN  59-7 _„ 

NN  60-1  (revised) 

NO  1-1  Perveoets  Canyon  (revised) 
NO  1-2  Pervenets  Canyon  East  (revised) 

NO  1-3  Sl  Matthew  C:anyon  (revised) 

NO  1-5  (revised) 

NO  2-8  St  George  Island  (revised). 
NO  3-8  Bnstol  Ba^  (revised) 
NO  6-2  Middleton  Island  (revised) 
NO  6-3  Portlock  Bank  (revised). 
NO  59-8 
NO  60-2.. 
NO  60-3 

NO  60-4 

NO  60-5 „ 

NO  60-7 

NP  1-2  (revised) 

NP  2-1  Gambell 

NP  3-3  Black  (revised) 

NP60-8 

NO  2-2  Cape  Seppings  West  (revised) 

NQ  2-4  Bermg  Strait  (revised) 

NO  2-6  Little  Dtomede  Island  (revised) 

NQ  2-7  NO  2-8  Ukrwok  (revised) 

NH  2-6  Chukchi  Sea  (revised) 


June  4,  1981 
June  4  1961 
Feb.  25,  1981. 
Feb.  25.  1981. 
Feb  25.  1981 
July  14.  1981. 
July  14.  1981. 
June  4.  1985. 
Sept.  17.  1985 
Sept  17.  1985 
Jan.  12.  1983. 
Jan  12.  1963. 
Feb.  25,  1981 
Feb.  25.  1981. 
Feb  25.  1981 
Feb.  25. 1961. 
Feb.  25.  1961 
April  14.  1981. 
Sept.  17.  1985 
Sep)  17.  1985. 
Sept  17.  1985. 
Sep<.  17.  1985. 
Sepl  10.  1984. 
Sept.  17.  1985. 
Sept.  17.  1985 
Sept.  17.  1985 
Feb.  25.  1981 
Feb.  25.  1981 
Feb.  25,  1961. 
Feb.  25.  1961. 
Feb.  25.  1981 
Feb.  2S.  1961. 
Feb.  25.  1961 
Feb.  25.  1981 
Sept.  17.  1985 
Feb.  25.  1961. 
Sept.  14.  1987 
Sept.  14.  1987 
Feb.  25.  ■1981 
Feb.  25.  1981 
Sept.  14.  1987 


Outer  Continental  Shelf  Protraction 
Diagrams— Continued 


Description 


Revision/ 
approval  date 


NR  2-8  Point  Hope  West  (revised).... 

Nfl  3-3  (revised) 

NR  3-4  Sokvik  Island  (revised) 

NR  3-5  Poinl  Lay  West  (revised) 

NR  3-6  Pomt  Lay  (revised) 

NR  3-7  Point  Hope  (revised) 

NR  3-8  DeLong  Mountains  (revisad). 

NR  4-1  Hanna  Shoal  (revised) 

NR  4-3  Wamwright  (revised) 

NR  4-4  Meade  River  (revised) -. 

NS2-8 

NS  3-7 

NS  3-8 

NS  4-8 

NS  5-7  Barrow  Canyon  (revised) 

NS5-8 

NS  7-7  Beau<ort  Tenacs 

NS  7-8  (revised) „ 

Index  Diagram - 


Sept  14.  1987 
Dec.  16.  1985. 
Dec  16.  1985 
Sepl.  14.  1987 
Dec  16.  1985. 
Dec  16,  1985 
Dec  16.  1985. 
Sept.  14.  1987 
[}ec  16.  1985. 
Dec.  16.1987 
Feb  25.  1981 
July  14.  1981 
Jan.  21.  1981 
Jan.  21.  1981. 
Sept  14,  1987 
Jan.  21.  1961 
Mar  17,  1983. 
Aug.  12.  1987 
Oct.  1987 


2.  Copies  of  these  diagrams  may  be 
purchased  for  $2.00  each  from  the 
Records  Manager,  Minerals 
Management  Service,  Alaska  OCS 
Region,  949  East  36th  Avenue,  Suite  110, 
Anchorage,  Alaska  99506-4302.  Checks 
or  money  orders  should  be  made 
payable  to  the  Department  of  the 
Interior — Minerals  Management  Service. 
Irven  F.  Palmer,  Jr., 
Acting  Regional  Director 
IFR  Doc.  87-26191  Filed  11-12-87:  8:45  am| 


nUJNG  CODE  4310-MR-M 


Development  Operations  Coordination 
Document;  Union  Pacific  Resources 
Co. 

AGENCY:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Union  Pacific  Resources  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  8170,  Block  A-183.  High 
Island  Area,  offshore  Texas.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Galveston,  Texas. 
date:  The  subject  DOCD  was  deemed 
submitted  on  November  6, 1987. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m..  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angie  D.  Gobert;  Minerals 
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Management 'Service.  Gulfitf  Mexico 
OCS  Region.  Field  OperaBons.  Plans. 
Platform  and  PipeRne  Section, 
Exploration/Developmeat  Plaas  Unit: 
Telephone  (504)  736-2876. 

SUPPLEMENTARY  INPOMMATION:  The 

pucpose  of  this  Notice  is  to  infonn  the 
public  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  cff  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  lis  available  !(»  public  review. 

Revised  rales  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  cd  aHected 
local  gDveniments.  and  other  interested 
parties  became  effective  December  13. 
1979 144  :FR  53685).  Those  pracHces  and 
prcedures  are  set  out  in  revised  {  250.34 
of  Title  30  of  the  CFR. 

Date:  November  6, 1967. 
|.  Rogers  Tearcy. 

Regional  Director.  Cuff  of  Mexico  OCS 

Region. 

[FR  Doc.  87-26190  Filed  11-12-87:  8:45  ami 

BILUNG  COOE  431(MM-M 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  to  Engage  in  Compensated 
IntercorpoFafee  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(bKl)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  Parent  corporation  and  address 
of  principal  office:  The  Ailing  &  Cory 
Company.  25  Verona  Street,  Rochester, 
New  York  1460a 

2.  Wholly'Owned  subsidiary  which 
will  participate  in  the  operations,  and 
State  of  incorporation:  The  Alcor 
Envelope  Company.  160  Elmview 
Avenue.  Hamburg.  New  York  14075. 
Incorporated  in  State  of  New  York. 

B.  1.  Parent  Corporation  and  Address 
of  Principal  Office:  Great  Lakes  Brid(  & 
Stone  Ltd.,  602  Grand  Avenue,  Chatham. 
Ontario,  Canada  N7L  3Z3, 

2.  Wholly-Owned  Subsidiaries  Which 
Will  Participate  in  the  Operations,  and 
State  of  Incorporation:  Mid  Lakes 
Transport  Inc.,  602  Grand  Avenue, 
Chatham.  Ontario.  Canada  N7L  3Z3. 
Incorporated:  Ontario.  Cemada. 
Noreta  R.  McG«e, 
Secretary. 
IFR  Doc.  87-26252  Filed  11-12-87;  8:45  am) 

BIUJNO  COOE  703S-01-M 


[Docket  No.  AB-t*  (SulMle.  HaXfl 

Clws&peske  snd  OMo  ReHway  Co.; 
Exemption;  AtMndonment  Between 
Butler  and  Fredericktown,  in  Ri<Stiand 
and  Knox  Counties,  OH 

agency: 

Interstate  Commerce  Commission. 

AcnoN: 

Notice  of  exemption. 

summary: 

The  Interstate  Commerce  Commission 
exempts  The  Chesapeake  and  Ohio 
Railway  Company  fi-om  the 
requirements  of  49  U.S.C.  10903.  et  seq.. 
to  abandon  a  10.93-miIe  line  of  railroad 
in  Richland  and  Knox  Counties,  OH, 
subject  to  conditions  for  labor 
protection  and  historic  preservation. 

DATES: 

This  exemption  will  be  effective  on 
December  13, 1987.  Petitions  to  stay 
must  be 'filed  by  November  38, 1987,  and 
petitions  for  reconsideration  must  be 
filed  by  December  8. 1987. 


(Dedrat  No.  AB-M  (6ill»-Ne.  3SH 


Send  pleadings  referring  to  Docket 
No.  AB-18tSub-No.  103X)  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 

(2)  Petitioner's  representative:  Patricia 
Vail,  900  Water  Street,  Jacksonville,  FL 
32202. 

FOR  FURTHER  MFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245. 
[TTD  for  hearing  impaired:  {202)  275- 
1721]. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building.  Washington,  DC  20423,  or  call 
(202)  289-4357  (DC  Metropolitan  area), 
(assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
276-1721  or  by  pickup  from  Dynamic 
Concepts.  Inc..  in  Room  2229  at 
Commission  headquarters). 

Decided:  November  5. 1987. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Lamboley,  Commissioners 
Sterret.  Andre,  and  Simmons.  Vice  Chairman 
Lamboley  concurred  in  the  result. 
Noreta  R.  McGea. 
Secretary. 
[FR  Doc.  87-26253  Filed  11-12-87;  8:45  am] 

BILUNG  COOE  7035-01-M 


RaMway  Co^  Abandonment;  Between 
Gadsden  Mid  Gving 
Ctierokne  Counties, 

The  Cenmiission  has  found  that  the 
public  convenience  and  necessity  permit 
Tennessee.  Alabama  and  Georgia 
Railway  Company  to  abandon  its  1&3- 
mile  line  of  railroad  and  1.31  miles  of 
yard  and  other  track  between  Gadsden 
(milepost  TA-90.3)  and  Ewing.  AL 
(milepost  TA-72.0)  in  Etowah  and 
Cherokee  Counties.  AL 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
o^ered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  diat  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
on  the  applicant  no  later  than  10  days 
from  publication  of  this  Notice.  The 
following  notation  must  be  typed  in  bold 
face  on  the  lower  left-hand  comer  of  the 
envelope:  "Rail  Section.  AB-OFA."  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  November  6. 1987. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  L,amboley.  CommiMioner* 
Sterrett,  Andre,  and  SimmonB.  Vice  Chainiuui 
Lamboley  and  Commissioner  Simmons 
dissented  and  will  submit  separate 
expressions  at  a  later  date. 
NoieU  R.  McGee, 
Secretary. 

[FR  Doc  87-26312  Filed  11-12-87;  8:45  am) 
BIUJNO  COOE  7<nc-ai-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  Procter  «  Qamlila 
Manufacturing  Co. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  The  Procter  &  Gamble 
Manufacturing  Company  has  been 
lodged  with  the  United  States  District 
Court  for  die  Eastern  District  of  New 
York.  The  consent  decree  addresses 
alleged  violations  by  Procter  &  Gamble 
of  the  particulate  emission  limit 
applicable  to  its  Port  Ivory  Division 
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plant  on  Staten  Island,  New  York  under 
the  New  Source  Performance  Standards 
promulgated  under  the  Clean  Air  Act. 

The  proposed  Consent  Decree 
requires  Procter  &  Gamble  to  comply 
with  the  particulate  emission  limit 
applicable  to  its  Port  Ivory  Division 
plant.  It  also  requires  Procter  &  Gamble 
to  pay  a  civil  penalty  of  $22,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thrity  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v  The 
Procter  S-  Gamble  Manufacturing 
Company  D.J.  Ref.  90-5-2-1-974. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Eastern  District  of  New 
York.  225  Cadman  Plaza  East,  Brooklyn, 
New  York  11201,  and  at  the  Office  of 
Regional  Counsel,  United  States 
Environmental  Protection  Agency, 
Region  II,  26  Federal  Plaza,  New  York, 
New  York  10278.  Copies  of  the  consent 
Decree  may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Room  1517,  Ninth 
Street  and  Pennsylvania  Ave.  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
name  and  D.J.  Ref.  number. 
Roger  |.  Marzulia, 

Acting  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
|FR  Doc.  87-26192  Filed  11-12-87;  8:45  am| 

■LUNG  COOE  441»-«1-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


Federal-State  Unemployment 
Compensation  Program:  Proposed 
Program  Letter  on  Noncharging 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Proposed  Unemployment 
Insurance  Program  Letter. 

SUMMARY:  The  Employment  and 
Training  Administration  gives  notice 
that  it  proposes  to  issue  an 
Unemployment  Insurance  Program 
Letter  addressed  to  all  State 
Employment  Security  Agencies  which 


administer  experience  rating  plans 
pursuant  to  State  unemployment 
compensation  laws  approved  under  the 
Federal  Unemployment  Tax  Act 
(FUTA). 

The  Program  Letter  proposed  in  this 
document  will  establish  the  Department 
of  Labor's  interpretation  governing 
noncharging  in  State  experience  rating 
plans  approved  under  FUTA.  The 
Program  Letter  sets  forth  the  principles 
which  will  guide  the  Department  in 
approving  and  disapproving  specific 
State  noncharging  provisions  or 
pioposals.  For  States  which  need  to 
amend  their  laws,  the  Program  Letter 
provides  adequate  time  for  enacting 
conforming  legislation  and  achieving 
compliance  in  the  administration  of 
Slate  laws  with  the  interpretation  in  the 
proposed  Program  Letter. 
DATES:  Written  comments  on  the 
proposed  Unemployment  Insurance 
Program  Letter  must  be  received  by 
close  of  business  on  January  12, 1988. 
ADDRESS:  Written  comments  should  be 
addressed  to  Carolyn  M.  Golding, 
Director,  Unemployment  Insurance 
Service,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  S-4231,  200  Constitution 
Avenue,  NW.,  Washington,  DC,  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  M.  Golding,  Director, 
Unemployment  Insurance  Service.  Tel: 
(202)  535-0600  (this  is  not  a  toll  free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Federal-State  Unemployment 
Compensation  Program  is  a  cooperative 
program  which  provides  unemployment 
insurance  (UI)  protection  to  workers 
nationwide.  The  program  operates 
pursuant  to  State  unemployment 
compensation  laws  approved  under  the 
Federal  Unemployment  Tax  Act 
(FUTA),  26  U.S.C.  3301-3311.  The 
Federal  law  levies  an  annual  payroll  tax 
of  6.0  percent  on  subject  employers  (6.2 
percent  in  1987)  and  establishes 
conditions  for  credits  of  up  to  5.4 
percent  against  the  tax  assessed. 
Sections  3301-3302,  FUTA. 

Tax  Credits 

Employers  are  allowed  a  credit  of  up 
to  5.4  percent  of  the  FUTA  tax  for 
unemployment  taxes  they  pay  into  State 
unemployment  funds.  For  employers  to 
receive  this  credit,  the  State  law  must  be 
approved  under  section  3304(a),  FUTA. 
An  additional  credit  is  allowed,  up  to 
the  full  credit  of  5.4  percent,  for 
employers  who  pay  contributions  at 
reduced  rates  (typically  less  than  5.4 
percent)  based  on  their  experience.  For 
employers  to  receive  the  additional 
credit,  the  reduced  rates  must  be 


calculated  under  a  State  experience 
rating  system  which  meets  the 
requirements  of  section  3303(a)(1). 

Experience  Rating 

Experience  rating  has  three  primary 
purposes.  The  first  is  to  ensure  the  fair 
allocation  of  the  costs  of  unemployment 
benefits  among  employers  in  the  system. 
Under  an  approved  experience  rating 
system,  employers  who  experience 
greater  unemployment  among  their 
workers  will  generally  be  assigned 
higher  contribution  rates,  thereby 
contributing  more  to  the  system.  The 
second  purpose  of  experience  rating  is 
to  promote  employment  stability  by 
giving  employers  an  incentive  to  reduce 
worker  turnover.  Insofar  as  employers 
can  control  their  business  operations, 
they  can  reduce  layoffs  and  lower  their 
contribution  rates.  A  third  important 
purpose  of  experience  rating  is  to 
encourage  employers  to  participate  in 
the  benefit  payment  and  appeals 
process,  thus  helping  to  ensure  benefits 
are  paid  only  to  claimants  entitled  to 
receive  them. 

Section  3303(a)(1),  FUTA.  requires 
that  reduced  contribution  rates  be  based 
exclusively  on  each  employer's 

.  .  .  experience  with  respect  to 
unemployment  or  other  factors  bearing  a 
direct  relation  to  unemployment  risk. 

This  experience  rating  requirement 
forms  the  basis  of  the  position  set  forth 
in  the  proposed  Program  Letter. 

No  current  State  experience  rating 
system  directly  measures  "experience 
with  respect  to  unemployment."  Instead, 
all  States  utilize  "other  factors" 
approved  under  section  3303(a)(1), 
FUTA.  The  two  "factors"  approved 
under  most  State  experience  rating 
systems  are  unemployment  benefits 
paid  and  benefit  wages.  (Benefit  wages 
are  the  wage  credits  on  which  benefits 
payable  are  based.)  Using  factors  such 
as  benefits  paid  and  benefits  wages 
requires  that  an  experience  rating 
account  be  established  for  each 
employer  in  the  State  system.  The 
employer's  account  is  then  charged  with 
the  benefits  or  benefit  wages 
attributable  to  the  employer  under  the 
State  law. 

Over  the  years,  different  charging 
methods  have  been  approved  under 
section  3303(a)(1),  FUTA.  These 
charging  methods  must  meet  the  long 
established  principle  which  requires  that 
all  benefits  and  all  employers  be 
charged  by  the  same  method  over  the 
same  time  period.  This  is  consistent 
with  the  basic  principle  of  experience 
rating  which  requires  the  experience  of 
all  employers  to  be  measured  by  the 
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same  factor  (or  combination  of  factors) 
over  the  same  time  period. 

The  purpose  of  these  principles  is  to 
assure  that  employers  with  similar 
experience  pay  similar  rates.  To 
accomplish  this  objective,  each 
employer's  experience  must  be 
measured  in  relation  to  all  other 
employers'  experience  so  that  each 
employer's  contribution  rate  truly 
reflects  his  experience  under  the  State 
system.  Consequently,  the  more  charges 
to  an  employer's  account,  the  higher  the 
employer's  contribution  rate.  If  die 
employer  has  a  stable  work  force  and 
fewer  charges  to  his  account,  his 
contribution  rate  will  be  lower.  Under 
these  systems,  the  method  used  to 
charge  either  benefits  or  benefit  wages 
can  significantly  affect  both  the 
allocation  of  costs  among  employers  and 
individual  employer  contribution  rates. 

Although  the  emphasis  in  the 
foregoing  discussion  has  been  on 
benefits  and  benefit  wages,  the 
principles  discussed  above  apply 
uniformly  to  all  other  factors  approved 
under  section  3303(a)(1).  FUTA. 
Similarly,  the  discussion  on  noncharging 
which  follows  applies  in  principle  to  all 
approved  factors,  although  emphasis  is 
placed  on  the  most  common  factor  of 
beneHts  paid. 

Noncharging 

Soon  after  the  unemployment 
insurance  program  was  established,  the 
issue  arose  whether  all  benefits  paid 
must  be  charged  to  individual  employer 
accounts  for  a  State  to  meet  the 
experience  rating  requirement,  or 
whether  all  that  is  required  is  a 
reasonable  measurement  of  each 
employer's  experience  relative  to  that  of 
other  employers.  This  issue  was  settled 
with  the  issuance  of  Unemployment 
Compensation  Program  Letter  (UCPL) 
No.  78.  dated  December  29. 1944. 
followed  by  a  clarification  in  UCPL  No. 
85.  dated  April  16, 1945.  These  Program 
i-etters  established  the  principles  that 
have  guided  the  approval  or  disapproval 
of  specific  noncharging  provisions  in  the 
years  since  their  issuance.  The  principle 
guiding  allowable  noncharging  was  set 
forth  in  UCPL  78  as  follows: 

(Section  3303(a)(l)] ...  as  interpreted  by 
the  [Social  Security]  Board  standards 
(Employment  Security  Memorandum  No.  9), 
does  not  require  that  all  l>enefits  paid  l>e 
charged  as  part  of  the  experience  of 
employers,  provided  that  those  which  are 
charged  assure  a  reasonable  measurement  of 
the  experience  of  employers  with  respect  to 
unemployment  risk.  The  same  general 
principle  is  true  if  separations,  periods  of 
unemployment,  or  benefit  wages,  are  used  for 
the  measurement  of  experience.  The  test  is 
one  of  reasonableness  in  the  measurement  of 
each  employer's  experience  in  relation  to 


other  employers  and  to  the  purposes  of 
experience  rating. 

UCPL  78  then  listed  seven  specific 
types  of  noncharging  deemed  consistent 
with  these  principles.  The  Social 
Security  Board  thus  established  the 
following  principles  regarding 
nonchai^ing:  the  test  of  reasonableness 
in  measuring  experience,  the  relative 
measurement  of  each  employer's 
experience,  and  consistency  with  the 
purposes  of  experience  rating. 

UCPL  No.  78.  however,  did  not 
establish  an  explicit  test  of  noncharging. 
Consequently,  over  a  period  of  time 
noncharging  provisions  have  been 
approved  under  varying  ideas  of  what 
constitutes  a  "reasonable"  measurement 
of  experience.  Therefore,  consistency 
with  the  purposes  of  experience  rating 
has  not  been  imiformly  achieved. 

Excessive  or  inconsistent  noncharging 
can  negatively  affect  a  State's 
experience  rating  system.  Under 
systems  where  noncharging  is  high,  a 
substantial  percentage  of  benefits  is  not 
charged  to  individual  employer 
accounts.  Since  no  single  employer  is 
liable  for  these  charges,  all  employers  in 
the  system  must  share  the  cost,  thereby 
reducing  the  effectiveness  of  experience 
rating.  'This  in  turn  results  in  situations 
where  contribution  rates  do  not 
reasonably  reflect  an  employer's  actual 
experience  compared  to  other  employers 
in  the  system.  This  conflicts  direcUy 
with  the  purposes  of  section  3303(a)(l]. 

In  1967,  the  Department  reinstated 
UCPL  78.  Since  then,  the  Department 
has  sought  to  develop  a  "reasonable 
basis"  test  of  noncharging  consistent 
with  the  purposes  of  experience  rating 
and  section  3303(a)(1).  This  task  has 
been  delayed  and  interrupted  many 
times  for  a  variety  of  reasons.  Among 
the  most  important  was  the  flood  of 
legislation  affecting  the  unemployment 
insurance  program  which  culminated  in 
the  1970  amendments  to  the  Social 
Security  Act.  This  was  followed  by  the 
1976  amendments  and  further  legislation 
in  the  1980's.  Over  the  past  two  years, 
additional  developments  have 
culminated  in  the  proposed  Program 
Letter  published  in  this  document  for 
comment. 

Test  of  Noncharging 

Preparation  of  the  proposed  Program 
Letter  was  preceded  by  the 
consideration  of  the  following  options 
for  addressing  the  question  of  allowable 
noncharging: 

1.  Allow  no  noncharging  under  any 
circumstances. 

2.  Allow  noncharging  so  long  as 
experience  rating  is  not  distorted. 

3.  Establish  a  "reasonable  basis"  test 
of  noncharging. 


Option  1  was  rejected  as  being  too 
great  a  change. 

Because  noncharging  has  been 
permitted  for  over  40  years,  such  a 
change  would  be  difficult  to  justify. 
Option  2  would  be  difficult  to  justify 
without  an  empirical  study  to  support  a 
numerical  standard.  In  addition,  it 
would  be  impractical  to  administer 
because  a  numerical  standard  could  be 
applied  only  after  the  fact.  Option  3  was 
selected  as  providing  a  valid  basis  for 
noncharging  firmly  rooted  in  principles 
of  experience  rating  established  in  the 
earliest  days  of  the  program  with  the 
issuance  of  Employment  Security 
Memorandum  No.  9.  which  in  turn 
formed  the  basis  of  the  noncharging 
position  in  UCPL  78. 

The  proposed  Program  Letter 
published  in  this  document  thus  sets 
forth  a  "reasonable  basis"  test  of 
noncharging  based  on  the  principles 
enunciated  in  UCPL  No.  78.  These  are: 

1.  Section  3303(a)(1)  does  not  require 
that  a/J  benefits  paid  be  charged  as  part 
of  the  experience  of  employers,  provided 
that  those  which  are  charged  assure  a 
reasonable  measurement  of  the 
experience  of  employers  with  respect  to 
unemployment  risk,  and 

2.  The  test  is  one  of  reasonableness  in 
the  measurement  of  each  employers's 
experience  in  relation  to  other 
employers  and  to  the  purposes  of 
experience  rating. 

Other  principles  of  long  standing 
which  are  relevant  to  these  principles 
and  to  any  test  of  noncharging  are  that 
"unemployment  risk"  refers  to  the  risk 
of  the  individual  worker,  and  that  any 
approvable  method  of  charging  must 
charge  all  benefits  and  all  employers  by 
the  same  rule  of  charging  over  the  same 
time  period.  These  general  principles 
apply  whatever  "factor"  is  used  to 
measure  experience;  that  is,  whether  the 
factor  is  benefits  paid,  benefit  wages, 
separations,  periods  of  imemployment 
or  some  other  approved  factor. 

Accordingly,  the  Program  Letter  in 
this  document  proposes  the  following 
specific  test  of  noncharging: 

Noncharging  is  consistent  with  the 
requirements  of  section  3303(a)(1)  of  the 
Internal  Revenue  Code  of  1954  in 
situations  where  one  or  both  of  the 
following  conditions  are  met: 

1.  The  worker's  unemployment  is  the 
result  of  the  worker's  own  action,  or 

2.  The  worker's  unemployment  is 
beyond  the  direct  or  indirect  control  of 
the  employer,  except  under 
circumstances  where  the  unemployment 
is  due  to  general  economic,  trade,  or 
other  business  reasons. 

Based  on  the  above  interpretation, 
benefits  paid  due  to  unemployment 
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caused  by  economic  or  trade  conditions 
which  require  an  employer  to  reduce  his 
workforce  (e.g.,  seasonal  layoffs  or  plant 
closures]  must  be  charged.  In  addition, 
where  State  law  and  the  circumstances 
of  the  claim  require  charging  to  more 
than  one  employer's  account,  each 
charge  must  be  reviewed  individually  to 
determine  if  noncharging  may  be 
permitted. 

For  example,  if  a  claimant  worked  for 
three  employers  in  the  base  period  and 
the  State  law  provides  for  charging  base 
period  employers  proportionately  or  in 
inverse  chronological  order,  the 
separation  from  each  employer  must  be 
reviewed  to  determine  if  the  beneHts 
attributable  to  the  base  period  employer 
may  be  noncharged.  Alternatively,  a 
State  may  determine  whether 
noncharging  is  appropriate  in  this 
situation  solely  on  the  basis  of  the 
separation  from  the  most  recent 
employer  on  the  basis  of  which  the 
claimant's  eligibility  for  benefits  was 
determined. 

Under  the  above  interpretation,  the 
proposed  Program  Letter  provides  that 
noncharging  of  benefits  to  an  employer's 
account  is  consistent  with  section 
3303(a)(1)  in  any  one  or  more  of  the 
following  situations: 

1.  Benefits  are  paid,  without  any 
disqualification,  to  a  worker  who  has 
left  work  voluntarily  for  good  cause  not 
attributable  to  the  work  or  to  the 
employer. 

2.  Benefits  are  paid  immediately 
following  the  expiration  of  a  period  of 
disqualification  for  voluntary  quit 
without  good  cause,  discharge  for 
misconduct,  or  refusal  of  suitable  work 
without  good  cause. 

3.  Benefits  are  paid  to  a  worker  who 
left  employment  under  conditions  which 
would  have  been  disqualified  under 
State  law  if  the  employer  had  been  the 
separating  employer  for  eligibility 
determination  purposes.  This  occurs  in 
States  where  benefits  are  charged 
proportionately  to  all  base  period 
employers,  or  employers  are  charged 
individually  in  inverse  chronological 
order.  j 

4.  Benefits  paid  are  ultimately 
determined  to  be  overpaid  for  any  cause 
not  attributable  to  employer  fault  or 
error. 

5.  An  otherwise  charageable  employer 
continues  to  employ  the  claimant  during 
the  claim  series  on  the  same  part-time 
basis  as  during  the  claimant's  base 
period.  For  this  purpose  the  same  part- 
time  basis  means  substantially  the  same 
number  of  hours  each  pay  period  at 
gross  wages  which  equal  or  exceed  the 
average  gross  wages  per  day  period  in 
the  base  period. 


6.  Benefits  are  paid  with  respect  to 
unemployment  directly  due  to  a  major 
disaster  declared  by  the  President 
pursuant  to  the  Disaster  Relief  Act  of 
1974. 

7.  BeneHts  are  paid  to  a  claimant 
while  attending  training  approved  under 
a  State  unemployment  compensation 
law,  section  236  of  the  Trade  Act  of 
1974,  or  Title  III  of  the  Job  Training 
Partnership  Act. 

In  addition  to  the  sepcific  instances  of 
allowable  noncharging  cited  above, 
extended  benefits  (Efi),  as  defined  in 
section  205(3)  of  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970,  may  be  charged  or 
noncharged  as  specified  in  regulations 
at  20  CFR  615.10(a].  However,  regular 
benefits  (whether  sharable  or  not)  and 
additional  compensabon  (as  defined  in 
section  205  (2)  and  (4)  of  the  Act, 
respectively)  may  be  noncharged  only  in 
the  speciflc  circumstances  noted  in 
items  1  through  7  above. 

Any  noncharging  provisions  not 
specifically  identifled  as  allowable  in 
the  proposed  Program  Letter  would  have 
to  be  repealed  within  the  time  hmit 
provided.  Among  the  most  common 
provisions  which  would  have  to  be 
repealed  are  those  providing  for 
noncharging  benefits  paid  based  on 
seasonal  employment  and  benefits  paid 
under  combined  wage  claims.  The 
Program  Letter  provides  ample  time  for 
States  to  enact  any  amendments 
necessary  for  the  State  law  to  meet  the 
requirements  of  section  3303(a)(1)  as 
interpreted  in  the  proposed  letter. 

The  proposed  Program  Letter  is 
published  below.  Comments  on  the 
proposed  letter  and  proposed  test  of 
noncharging  are  invited  from  States  and 
State  employment  security  agencies, 
employers  covered  by  the  Federal 
Unemployment  Tax  Act,  employers  and 
employees  covered  by  any  State 
unemployment  compensation  law,  and 
any  other  entity,  organization  or  person 
with  an  interest  in  this  subject  matter. 
All  comments  must  be  received  in 
writing  within  the  comment  period 
stated  above  in  this  preamble. 

Dated:  November  4. 1987. 
Roger  D.  Semerad, 

Assistant  Secretary  of  Labor. 

PROPOSED:  Unemployment  Insurance 
Program  Letter  No. 

All  State  Employment  Security  Agencies 

Donald ).  Kulick. 

Administrator  for  Regional  Management 

Noncharging  Allowable  Under  Section 
3303(a)(1),  FUTA. 
1.  Purpose. 


a.  To  announce  a  revised  I3epartment 
of  Labor  interpretation  of  section 
3303(a)(1)  of  the  Federal  Unemployment 
Tax  Act  (FUTA)  regarding  the 
noncharging  which  may  be  allowed 
under  experience  rating  systems 
approved  pursuant  to  section  3303(a)(1). 

b.  To  provide  guidance  to  States 
which  must  amend  the  noncharging 
provisions  of  State  law  to  remain  in 
conformity  and  compliance  with  section 
3303(a)(1),  and  to  establish  a  timeframe 
for  when  the  interpretation  in  this 
Program  Letter  will  affect  certification  of 
State  laws  under  section  3303(b),  FUTA. 

2.  References.  Sections  3301, 
3302(a)(1),  3302(b),  3303(a)(1).  3303(b). 
3304,  and  3306,  FUTAvf 

3.  Background.  Section  3303(a)(1) 
requires  that  reduced  rates  of  employer 
contributions  to  a  State  unemployment 
fund  be  based  on  each  employer's 

. . .  experience  with  respect  to 
unemployment  or  other  factors  bearing  a 
direct  relation  to  unemployment  risk. . . . 

This  is  known  as  the  "experience 
rating"  requirement  for  reduced  rates. 
Each  State's  experience  rating  system 
(method  for  calculating  reduced 
employer  contribution  rates)  must  meet 
the  requirements  of  section  3303(a)(1) 
for  employers  in  the  State  to  qualify  for 
the  additional  credit  allowed  under 
section  3302(b)  against  the  employer's 
Federal  unemployment  tax  liability. 
These  requirements  extend  to  State  law 
provisions  for  the  noncharging  of 
benefits,  as  well  as  to  other  elements 
used  to  determine  reduced  rates  under 
an  approved  experience  rating  system. 

Over  the  years,  beginning  with 
Unemployment  Compensation  Program 
Letter  (UCPL)  No.  78  in  1944.  the 
Department  has  issued  numerous 
statements  on  allowable  noncharging. 
However,  many  of  the  Department's 
decisions  and  rulings  have  expanded, 
negated  or  contradicted  the  original 
noncharging  principles  set  forth  in  UCPL 
No.  78.  Because  of  the  number  of 
issuances  related  to  noncharging.  and 
because  many  are  obsolete  or 
conflicting,  there  is  some  confusion  over 
the  specific  noncharging  provisions 
allowable  under  section  3303(a)(1). 

This  Program  Letter  is  issued  to 
establish  principles  for  allowable 
noncharging  consistent  with  the 
experience  rating  requirements  in 
section  3303(a)(1)  and  to  ensure 
consistent  and  fair  application  of  State 
noncharging  provisions  in  accordance 
with  these  requirements. 

4.  Federal  Provisions  Related  to 
Noncharging.  The  unemployment 
compensation  system  is  founded  on  two 
payroll  taxes — one  Federal  and  one 
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State.  FUTA  imposes  a  nationwide 
payroll  tax  on  employers  against  which 
credit  is  allowed  for  unemployment 
taxes  paid  to  States.  FUTA  also 
provides  an  additional  credit  with 
respect  to  State  contributions  paid  at 
reduced  rates  under  an  approved 
"experience  rating"  system.  The 
Department  of  Labor's  interpretation  of 
allowable  noncharging  provided  in  this 
Program  Letter  is  based  on  the  FUTA 
payroll  tax,  tax  credit  and  experience 
rating  requirements  listed  below. 

a.  Federal  Payroll  Tax.  Section  3301 
imposes  a  6.0  percent  payroll  tax  on 
employers  (6.2  percent  for  1987).  The 
employers,  wages,  and  employment 
subject  to  this  tax  are  deHned  in  Section 
3306. 

b.  Normal  Tax  Credit.  FUTA  allows 
employers  two  credits  against  their 
FUTA  tax  liability  if  they  are  paying 
taxes  under  a  State  law  which  meets 
certain  FUTA  requirements.  The  first 
credit,  allowed  under  section  3302(a)(1), 
reduces  the  employer's  FUTA  tax 
liability  by  the  amount  the  employer 
actually  pays  into  the  State 
unemployment  fund,  up  to  a  maximum 
of  5.4  percent.  This  is  usually  referred  to 
as  the  "normal"  credit.  For  employers  to 
receive  the  normal  credit,  the  Secretary 
of  Labor  must  annually  certify  the  State 
under  section  3304(c). 

c.  Additional  Tax  Credit.  Under 
section  3302(b)  an  additional  credit  is 
allowed  to  employers  who  pay  reduced 
State  contributions.  In  addition  to  the 
normal  credit  discussed  above,  the 
employer  may  also  deduct  from  his 
FUTA  tax  liability  the  amount  he  would 
have  paid  into  the  State  fund  if  he  had 
been  taxed  at  the  highest  rate  under  the 
State  law.  again  up  to  a  maximum  of  5.4 
percent.  For  employers  to  receive  the 
additional  credit,  the  State's 
unemployment  compensation  law  must 
be  certified  under  section  3303(b)(1). 

d.  Experience  Rating.  The  certification 
for  the  additional  credit  requires  that 
reduced  rates  of  contributions  be 
calculated  oAjun  accordance  with 
Section  3303(a^).  This  section  requires 
that  reduced  rates  of  employer 
contributions  under  a  State  law  may  be 
permitted  only  on  the  basis  of  employer 
"experience."  This  is  generally  referred 
to  as  the  experience  rating  requirement 
Specifically,  section  3303(a)(1)  provides 
that: 

(a)  State  Standards. — A  taxpayer 
shall  be  allowed  an  additional  credit 
under  section  3302(b)  with  respect  to 
any  reduced  rate  of  contributions 
permitted  by  a  State  law.  only  if  the 
Secretary  of  Labor  finds  that  under  such 
law — 

(1)  No  reduced  rate  of  contributions  to 
a  pooled  fund  or  to  a  partially  pooled 


account  is  permitted  to  a  person  (or 
group  of  persons)  having  individuals  in 
his  (or  their)  employ  except  on  the  basis 
of  his  (or  their)  experience  with  respect 
to  unemployment  or  other  factors 
bearing  a  direct  relation  to 
unemployment  risk. .  .  . 

This  means  that  each  State's 
experience  rating  system,  including 
provisions  for  how  benefits  paid  are 
charged  or  noncharged  to  employer 
accounts,  must  meet  the  requirements  of 
section  3303(a)(1)  for  employers  to 
qualify  for  the  additional  credit.  Only 
paragraph  (1)  of  section  3303(a)  is  cited 
above  because  all  State  systems  fall 
under  this  paragraph  rather  than 
paragraph  (2)  or  (3).  In  addition,  no  State 
system  directly  measures  experience 
with  respect  to  unemployment.  Instead, 
all  States  use  a  "factor"  or  combination 
of  factors  approved  under  section 
3303(a)(1). 

Originally,  experience  rating  had  two 
primary  purposes.  The  first  is  to  ensure 
the  fair  allocation  of  the  costs  of 
unemployment  benefits  among  the 
employers  in  the  system.  Under  an 
approved  experience  rating  system, 
employers  who  experience  greater 
unemployment  among  their  workers  will 
generally  be  assigned  higher 
contribution  rates.  The  second  purpose 
of  experience  rating  is  to  promote 
employment  stability  by  giving 
employers  an  incentive  to  reduce 
worker  turnover.  Insofar  as  employers 
can  control  their  business  operations, 
they  can  reduce  layoffs  and  thereby 
lower  their  contribution  rates.  More 
recently,  a  third  important  purpose  has 
been  identified,  which  is  that  experience 
rating  encourages  employers  to 
participate  in  the  benefit  payment  and 
appeals  process,  thereby  helping  to 
ensure  that  benefits  are  paid  only  to 
claimants  who  are  entitled  to  them. 

5.  State  Experience  Rating  Plans. 
Although  not  required  by  Federal  law  to 
do  so.  almost  all  States  use  experience 
rating  to  determine  employer 
contribution  rates.  While  experience 
rating  systems  vary  greatly  among 
States,  each  system  must  meet  the 
requirements  of  section  3303(a)(1). 

Almost  two  thirds  of  the  States  use 
reserve-ratio  and  another  one  third  use 
benefit-ratio  systems.  Under  these 
systems,  each  employer  has  an  account 
in  the  State's  unemployment  fund. 
Employer  contribution  rates  are 
determined  primarily  by  the  amoimt  of 
benefits  received  by  the  employer's 
former  workers  which  are  charged  to  the 
employer's  account  in  the  State  fund. 

A  few  States  use  benefit-wage-ratio 
systems.  These  states  do  not  charge 
benefits  to  employer  accounts.  Instead 
the  wages,  called  "benefit  wages." 


earned  by  former  workers  which  quahfy 
them  for  benefits  are  charged  to  the 
employer's  account.  The  amount  of 
benefit  wages  charged  to  the  employer's 
account  is  then  used  in  calculating  the 
employer's  contribution  rate. 

All  States  which  charge  benefits  or 
benefit  wages  to  employer  accounts 
allow  noncharging  under  certain 
conditions.  The  degree  and  type  of 
noncharging  allowed  can  significantly 
affect  both  the  allocation  of  costs  among 
employers  and  individual  employer 
contribution  rates.  Therefore, 
noncharging  provisions  must  be 
evaluated  for  their  potential  effect  on 
the  State's  experience  rating  system, 
and  for  conformity  and  compliance  with 
section  3303(a)(1). 

6.  Relationship  Between  Experience 
Rating  and  Noncharging.  As  applied  to 
existing  State  experience  rating  systems, 
section  3303(a)(1)  requires  that  reduced 
rates  of  contributions  to  a  State 
unemployment  fund  be  based  on 
employers'  experience  with  respect  to 
an  approved  factor  or  combination  of 
factors.  In  addition,  the  system  must 
measure  all  of  an  employer's 
experience,  not  merely  selected  or 
partial  experience.  Under  a  properly 
constituted  system,  an  employer  who 
experiences  higher  turnover  will 
generally  pay  a  higher  contribution  rate, 
while  an  employer  with  a  more  stable 
workforce  will  generally  pay  a  lower 
contribution  rate. 

Noncharging  can  negatively  affect 
experience  rating  in  various  ways. 
Under  systems  where  noncharging  is 
high,  a  substantial  percentage  of 
benefits  is  not  charged  to  individual 
employer  accounts.  Since  no  single 
employer  is  liable  for  these  charges,  all 
employers  in  the  system  must  share  the 
cost,  thereby  reducing  the  effectiveness 
of  experience  rating.  This  in  turn  leads 
to  situations  where  contribution  rates  do 
not  reflect  an  employer's  actual 
experience  as  compared  to  other 
employers  in  the  system.  This  conflicts 
directly  with  the  purposes  of  section 
3303(a)(1). 

The  Department  has  long  held  that 
Federal  law  does  not  require  that  all 
benefits  paid  be  charged  to  the 
experience  rating  accounts  of  individual 
employers  provided  that  the  benefits 
which  are  charged  assure  a  reasonable 
measure  of  each  employer's  experience. 
UCPL  No.  78,  issued  in  1944,  set  forth 
this  principle  as  follows: 

(Section  3303(a)(1) ...  as  interpreted  by 
the  (Social  Security]  Board  standards 
(Employment  Security  Memorandum  No.  9). 
does  not  require  that  all  benefits  paid  be 
charged  as  part  of  the  experience  of 
employers,  provided  that  those  which  are 
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charged  assure  a  reasonable  measurement  of 
the  experience  of  employers  with  respect  to 
unemploymeiit  risk.  The  same  general 
principle  i*  tme  if  separationa.  periods  of 
unemployment  or  benefit  wagea,  are  used  for 
the  measurement  of  experience.  The  teat  is 
one  of  reasonableness  io  the  measurement  of 
each  employer's  experience  in  relation  to 
other  employers  and  to  the  purposes  of 
experience  rating. 

The  Social  Security  Board  (the  agency 
originaUy  charged  with  administering 
the  Federal-State  UI  program]  thua 
established  the  following  principles 
regarding  noncharging:  the  test  of 
reasonableness  in  measuring 
experience,  the  relative  measurement  of 
each  employer's  experience,  and 
consistency  with  the  purposes  of 
experience  rating.  While  these 
principles  have  guided  the  approval  or 
disapproval  of  noncharging  provisions 
over  the  years,  inconsistencies  in  the 
application  of  the  principles  have 
developed.  The  purpose  of  this  Program 
Letter  is  to  establish  a  "reasonable 
basis"  test  of  noncharging  based  on  the 
principles  originally  set  forth  in  UCPL 
78.  These  are: 

a.  Section  3303(a)(l]  does  not  require 
that  all  benefits  paid  be  charged  as  part 
of  the  experience  of  employers,  provided 
that  those  which  are  charged  assure  a 
reasonable  measurement  of  the 
experience  of  employers  with  respect  to 
unemployment  risk,  and 

b.  The  test  is  one  of  reasonableness  in 
the  measurement  of  each  employer's 
experience  in  relation  to  other 
employers  and  to  the  purposes  of 
experience  rating. 

Other  principles  of  long  standing 
which  are  relevant  to  these  principles 
and  to  any  test  of  noncharging  are  that 
"unemployment  risk"  refers  to  the  risk 
of  the  individual  worker,  and  that  any 
approvable  method  of  charging  must 
charge  all  benefits  and  all  employers  by 
the  same  rule  of  charging  over  the  same 
time  period.  These  general  principles 
apply  to  whatever  "factor"  is  used  to 
measure  experience:  benefits  paid, 
benefit  wages,  separations,  periods  of 
unemployment  or  some  other  approved 
factor  or  combination  of  factors.  The 
interpretation  outlined  in  Section  7 
below  accords  with  these  longstanding 
principles  regarding  allowable 
noncharging.  The  interpretation  applies 
to  nonchar^ng  of  benefits  and  benefit 
wages  in  aU  States  with  reserve-ratio, 
benefit-ratio,  or  benefit-wage-benefit- 
wage-ratio  experience  rating  systems.  In 
addition,  the  interpretation  applies  with 
equal  force  to  all  other  approved  factors. 

7.  Interpretation  of  Allowable 
Noncharging.  Noncharging  is  consistent 
with  the  requirements  of  section 


3303(a)(l]  in  situations  where  one  or 
both  of  the  following  conditions  are  met: 

a.  The  worker's  unemployment  is  the 
result  of  the  worker's  own  action,  or 

b.  The  worker's  unemployment  is 
beyond  the  direct  or  indirect  control  of 
the  employer,  except  under 
circumstances  where  the  unemployment 
is  due  to  general  economic,  trade,  or 
other  business  reasons. 

Based  on  the  above  interpretation, 
benefits  paid  due  to  unemployment 
caused  by  economic  or  trade  conditions 
which  require  an  employer  to  reduce  his 
workforce  (e.g.,  seasonal  layoffs  or  plant 
closures)  must  be  charged. 

In  addition,  where  State  law  and  the 
circumstances  of  the  claim  require 
charging  to  more  than  one  employer's 
account,  each  charge  must  be  reviewed 
individually  to  determine  if  noncharging 
may  be  permitted.  For  example,  if  a 
claimant  worked  for  three  employers  in 
the  base  period  and  the  State  law 
provides  for  charging  base  period 
employers  proportionately  or  in  inverse 
clmmological  order,  each  base  period 
separation  must  be  reviewed  to 
determine  if  the  benefits  attributable  to 
the  base  period  employer  may  be 
noncharged.  Alternatively,  a  State  may 
determine  whether  noncharging  is 
appropriate  in  this  situation  solely  on 
the  basis  of  the  separation  from  the 
most  recent  employer  on  the  basis  of 
which  the  claimant's  eligibility  for 
benefits  was  determined. 

Under  the  above  interpretation,  the 
noncharging  of  benefits  to  an  employer's 
account  is  consistent  with  section 
3303(a)(1)  in  one  or  more  of  the 
following  situations: 

(1)  Benefits  are  paid,  without  any 
disqualification,  to  a  woi4(er  who  has 
left  work  voluntarily  for  good  cause  not 
attributable  to  the  work  or  to  the 
employer. 

(2)  Benefits  are  paid  immediately 
following  the  expiration  of  a  period  of 
disqualification  for  voluntary  quit 
without  good  cause,  discharge  for 
misconduct,  or  refusal  of  suitable  work 
without  good  cause. 

(3)  Benefits  are  paid  to  a  worker  who 
left  employment  under  conditions  which 
would  have  been  disqualifying  under 
State  law  if  the  employer  had  been  the 
separating  employer  for  eligibility 
determination  purposes.  This  occurs  in 
States  where  benefits  are  charged 
proportionately  to  all  base  period 
employers,  or  employers  are  charged 
individually  in  inverse  chronological 
order. 

(4)  Benefits  paid  are  ultimately 
determined  to  be  overpaid  for  any  cause 
other  than  employer  fault  or  error. 

(5)  An  otherwise  chargeable  employer 
continues  to  employ  the  claimant  during 


the  claim  series  on  the  same  part-time 
basis  as  during  the  claimant's  base 
period.  For  this  purpose  the  Mme  part 
time  basis  means  substantially  the  same 
number  of  hours  each  pay  period  at 
gross  wages  which  equal  or  exceed  the 
average  grots  wages  per  pay  period  in 
the  base  period. 

(6)  Benefits  are  paid  with  respect  to 
tmemployment  directly  due  to  a  ma)or 
disaster  declared  by  the  President 
pursuant  to  the  Disaster  Relief  Act  of 
1974. 

(7)  Benefits  are  paid  to  a  claimant 
attending  training  approved  under  a 
State  unemployment  compensation  law. 
or  section  238  of  the  Trade  Act  of  1974, 
or  Title  HI  of  the  Job  Training 
Partnership  Act. 

In  addition  to  the  specific  instances  of 
allowable  noncharging  cited  above, 
extended  benefits  (EB),  as  defined  in 
section  205(3]  of  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970.  may  be  noncharged  as 
specified  in  regulations  at  20  CFR 
615.10(a). 

Regular  benefits  (whether  sharable  or 
not)  and  additional  benefits  (as  defined 
in  sections  205(2)  and  (4),  respectively) 
may  be  noncharged  only  in  the  specific 
circumstances  noted  in  items  (1)  through 
(7)  above. 

8.  Amendments  to  State  Laws.  States 
are  not  required  to  include  any 
noncharging  provisions  in  State  law. 
However,  only  the  noncharging 
provisions  listed  above  are  considered 
consistent  with  section  3303(a)(1).  To  the 
extent  other  noncharging  may  have  been 
authorized  by  or  pursuant  to  Program 
Letters  78  or  85,  such  noncharging  will 
no  longer  be  considered  consistent  with 
section  3304(a)(1).  Any  noncharging 
provisions  in  State  law  other  than  those 
listed  above  must  therefore  be  repealed. 
In  addition,  noncharging  provisions  may 
not  be  applied  only  to  certain  benefits  or 
to  certain  employers  or  industries.  If  a 
noncharging  provision  is  enacted,  it 
must  apply  equally  to  all  benefits  and  to 
all  employers  and  industries. 

To  give  States  su^icient  time  to 
amend  their  laws,  the  interpretation  of 
allowable  noncharging  in  this  Program 
Letter  will  be  effective  for  the  October 
31, 1990  certification  date.  States  which 
must  amend  their  laws  have  until 
November  1. 1989  to  make  such  changes 
effective.  A  State's  failure  to  amend  its 
law  could  result  in  the  Secretary  of 
Labor  withholding  certification  of  the 
State  law  for  the  additional  tax  credit 
allowed  under  section  3302(b).  Loss  of 
certification  would  in  turn  result  in  a 
loss  of  additional  tax  credit  to  all 
employers  in  the  State. 
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9.  Action  Required.  State  agency 
administrators  are  requested  to  review 
existing  State  law  provisions  involving 
noncharging,  determine  if  any 
amendments  are  needed  Car  the  law  to 
meet  the  reqmrements  of  section 
3303(a](l]>  as  interpreted  in  thi»  Program 
Letter,  and  take  appropriate  action  to 
ensure  necessary  amendments  are 
enacted  before  the  end  of  October,  19B9. 
Although  the  amendments  need  not  be 
effective  befcre  November  1,  WW, 
emctment  rfioald  oectir  earlier  fo  allow 
sumaent  time  fiir  the  Mstitmel  Office  to 
review  the  ade^ooey  of  State  laws  am) 
to  detcnaine  if  cmfenaity  ptutuediagg 
BBMt  be  initiated  with  respect  to  any 
State  before  the  October  31. 1980 
certificatiaa  date. 

10.  Inquiries.  Ptease  dBieck  inqaiiiui  to 
the  ^>propriate  Re^onal  staff. 

|FK  Dae.  a(^.2B2•6  RM 11-12-89:  MS  am) 
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Employment  Standardis 
Adminiatratkm,  Wlme  and  Hour 
Diviaion 

MiniiBua  WatB*  for  Fedacal  m4 
Federally  Malaiad  Cooatnictian; 
General  WagaOatenninatioa 
Deciaiona 

General  wage  detenninatioa  decwias 
of  the  Secretary  of  Labor  are  iaeued  in 
accocdance  vrMt  ippHrablr  law  and  are 
baaed  on  the  infoiaiatiaa  obtaiaed  by 
the  Department  of  Labor  Iram  ito  atady 
of  local  wage  conditioas  and  data  n^Mf 
available  from  other  sources,  Tkey 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which,  are  determined  to 
be  prevailing  for  the  described  classes 
of  labocers  and  mechanics  emfiLoyed  oa 
constructioo  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  M»l»  as 
amended  (46  SUt.  14fi4v  aa  amendedv  40 
U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
paymefrt  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  m 
accordance  with  the  Davia-Baeon  AcL 
The  prevailiag  rates  aad  fringe  benefits 
determined  in  these  decisiaaa  sbatl,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 


to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  ficrand  for  not 
utilising  notice  and  pabKc  comment 
procedure  thereon  prior  to  Hie  issirance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  proviiting  fijr  delay 
in  the  effipctrre  date  as  prescribed  in 
ftat  section,  becmise  the  necessity  to 
issue  current  eonstmction  tmhtstry  wage 
determinations  frequently  mti  m  large 
volume  causes  proeedwes  to  be 
impractical  and  contrary  to  the  public 
interest. 

Generai  wage  deteminafion 
decistona,  and  modifications  and 
supersedeas  deeisions  thereto,  contain 
no  expvstion  datea  and  are  effective 
from  thetr  date  of  notice  in  the  Fedaral 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  wMche<v«t  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  prov>si«ms  of  29 
CFR  Parts  1  and  5.  Acconfingfy,  the 
appKcabte  decision,  together  with  any 
modifications  issued,  must  be  nmde  a 
part  of  every  contract  far  performance 
of  the  described  work  within  the 
geographic  area  indieated  as  required  by 
mn  a|>pBcable  Federal  prevaifiRg  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  wMeh  is 
published  herein,  and  wMch  are 
contained  in  the  GowiwHieiit  Printing 
Office  (GPO)  docBment  entitled 
"General  Wage  Detenmnations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  dialf  be  the  ammnum  paid  by 
contractors  and  sebcontractors  to 
laborers  and  mechanics. 

Any  fwraon,  organization,  or 
governmental  agency  heving  an  interest 
in  the  ratea  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  infbnnation  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  liie  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  US.  Department  of  Labor, 
Employment  Standards  Adminiatration, 
Wage  and  Hour  Division,  Divieion  of 
Wage  Determinations,  20»Cona»Tttjtion 
Avenue,  NW.,  Room  S-35(M, 
Washington,  DC  202m 

Withdrawn  General  Waga 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  ia 
withdrawing,  from  the  date  of  dus  notice 
Del  Norte.  Humboldt,  Lake,  and 
Mendocino  Coonties,  Califoniia  and 
Kewaunee,  Manitowoc,  andSbefaoygan 
Counties,  Wisconsin  from  General  Wage 
Determination  Nos.  CA87-4.  WI87-14, 
and  WI87-15  dated  January  2, 1987. 


Agencies  with  construction  proiects 
pending  to  which  this  wage  decision 
would  have  been  applicable  should 
utilize  the  project  determination 
procedure  by  submitting  a  SF-308.  See 
Regulations  Part  1  (29  CFR).  5  1.5. 
Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also  consistent  with  29  CFR 
1.6(c){2KiUA).  the  incorporation  of  the 
withdrawal  decision  in  contract 
specifications,  when  the  opening  of  bids 
is  within  ten  (10)  days  of  lias  notice, 
need  not  be  affected. 

Modlficaliens  la  Genecal  Wage 
Deterwiinution  Daeisians 

The  numbers  of  the  decisions  listed  in 
the  Government  Priating  Office 
document  entitled  "General  Wage 
Determinatioas  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  aiodified 
are  listed  by  Volame.  State,  and  page 
number(s].  Dates  of  publication  in  the 
Federal  Ragpstar  are  in  parentheses 
following  the  decisions  being  modifiecL 

Volume  I: 
District  of  Columbia: 

DC87-1  Oaa.  2, 19»7) p.  8& 

Delaware: 

DE87-2  (Jan.  2, 1987] pp.  102-108. 

New  York: 

NYti7-i4  fjmi.  2,  rmri p.  aoa, 

VokmBUr 
Illinois: 

IL87-6  (Jan.  2,  1987) p.  132. 

IL87-e  (Jan.  2. 1987] p.  142. 

IL87-8  (Jan.  2.  1987) pp.  14»-«9. 

IL87-11  (Jan.  2,  W§7) _ p.  158. 

IL8r-12f|Mi.  2,  IWT} p.  1«*. 

IL87-13  (Jan.  2,  1987) p.  178. 

11.87-16  (Jan.  2,  1987] .._ p.  206. 

Indiam: 

1N87-S  (Jan.  2  1987) p.  282. 

Missouri: 

MOe7-3  (Jan.  2, 1987) p.  613. 

Nebraska: 

NE87-1  Uan.  2.  MS7] pp.  ai6-fl«7. 

W'isceasin: 

Wia7-14  (Jao.  2.  1987] p^  1151-1154. 

WIB7-15  (Jan.  2  1987) p.  1155. 

Listing  by  location  (Index) p.  liii. 

VolumteUL 
California: 

CA87-2  (Jan.  2  1987] _  pp.  46.  50-5t 

pp.  5^-62d. 

CA87-4  — pp^  67-77. 

Montana: 

Nfrer-l p.  166. 

South  Dakota: 

SD67-I p.  291. 

Listiag  by  locaiMn  (inctex) p.  xxi.  p.  xxia. 


Geaatal  Wage  Datennination 
PuUicatian 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts. 
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including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  Country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  D.C.  20402.  (202) 
783-3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State{s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  6th  day  of 
November  1987. 


Alan  L.  Moss. 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  87-26159  Filed  11-12-87;  8:45  am| 

MUMG  COOe  4510-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


IS7-921 

NASA  Advisory  Council  (NAC). 
Aeronautics  Advisory  Committee 
(AAC);  Meeting 


AGENCY:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Aeronautics 
Advisory  Committee  and  the  Aerospace 
Research  and  Technology 
Subcommittee. 

DATE  AND  TIME:  December  1, 1987.  8:30 
a.m.  to  4:30  p.m.;  December  2, 1987.  8 
a.m.  to  5:30  p.m.;  December  3, 1987,  8 
a.m.  to  12:30  p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration.  Lewis  Research 
Center.  Building  500,  21000  Brookpark 
Road,  Cleveland.  OH  44135. 
FURTHER  INFORMATION  CONTACT:  Ms. 
Joanne^  Teague.  Office  of  Aeronautics 
and  Space  Technology,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546.  202/453-2775. 


SUPPI^MENTARY  INFORMATION:  The 

NAC  Aeronautics  Advisory  Committee 
(AAC)  was  established  to  provide 
overall  guidance  to  the  Office  of 
Aeronautics  and  Space  Technology 
(OAST)  on  aeronautics  research  and 
technology  activities. 

The  Aerospace  Research  and 
Technology  Informal  Subcommittee  was 
formed  to  provide  technical  support  for 
the  AAC  and  to  conduct  ad  hoc 
interdisciplinary  studies  and 
assessments.  The  Committee,  chaired  by 
Mr.  Robert  B.  Ormsby,  is  comprised  of 
23  members.  The  Subcommittee  is 
comprised  of  47  members.  The  meeting 
will  be  open  to  the  public  up  to  the- 
seating  capacity  of  the  room 
(approximately  150  persons  including 
the  Subcommittee  members  and  other 
participants). 

Type  of  Meeting:  Open. 

Agenda: 
December  1, 1987 

8:30  a.m.— Opening  Remarks. 

9  a.m. — Discussion  of  Membership 
Changes. 

9:15  a.m. — Aeronautics  Overview. 

9:45  a.m. — Parallel  Discipline  Program 
Reviews  on  Aerodynamics. 
Materials  &  Structures.  Propulsion, 
and  Controls  &  Guidance/Human 
Factors. 

1  p.m.— Facility  Tour. 

2  p.m. — Continuation  of  Discipline 
Program  Reviews. 

4:30  p.m. — Adjourn. 
December  2. 1987 
8  a.m. — Continuation  of  Discipline 
Program  Reviews. 

1  p.m. — Facility  Tour. 

2  p.m.— Parallel  Vehicle  Program 
Reviews  of  Rotorcraft.  General 
Aviation/Transport/  Supersonic. 
High  Performance,  and 
Hypersonics/National  Aerospace 
Plane. 

4  p.m. — ^Plenary  Session. 
5:30  p.m. — Adjourn. 
December  3. 1987 

8  a.m.— Remarks  by  AAC 
Chairperson. 

8:30  a.m.— Remarks  by  Associate 
Administrator  for  Aeronautics  and 
Space  Technology. 

9  a.m.— Progress  Reports  by  Ad  Hoc 
Review  Team  Chairpersons. 

10  a.m. — Discussion  of  Issues  and 
Recommendations. 

11  a.m. — Summary  Session. 
12:30  p.m. — Adjourn. 

Ann  Bradley. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

November  5. 1987. 

(FR  Doc.  87-26223  Filed  11-12-87:  8:45  am) 

WLUNG  CODE  7510-01-M 


[87-931 

NASA  Advisory  Council  (NAC),  Space 
Systems  and  Technology  Advisory 
Committee  (SSTAC);  Meeting 

AOENCV:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Systems 
and  Technology  Advisory  Committee, 
Ad  Hoc  Review  Team  on  Lunar  and 
Planetary  Mission  Propulsion. 
DATE  AND  TIME:  November  23, 1987,  8:30 
a.m.  to  4:30  p.m..  and  November  24, 1987, 
8:30  a.m.  to  4:30  p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  Room  625, 
Federal  Office  Building  lOB, 
Washington,  DC  20546. 
FURTHER  information  CONTACT  Mr. 

Robert  Wasel,  Office  of  Aeronautics  and 
Space  Technology,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546.  202/453-2855. 
SUPPLEMENTARY  INFORMATION:  The 
NAC  Space  Systems  and  Technology 
Advisory  Committee  (SSTAC)  was 
established  to  provide  overall  guidance 
to  the  Office  of  Aeronautics  and  Space 
Technology  (OAST)  on  space  systems 
and  technology  programs.  Special  ad 
hoc  review  teams  were  formed  to 
address  specific  topics.  The  Ad  Hoc 
Review  Team  on  Lunar  and  Planetary 
Mission  Propulsion,  chaired  by  Dr. 
Robert  Jahn,  is  comprised  of  9  members. 
The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  40  persons  including  the 
team  members  and  other  participants). 

Type  of  Meeting:  Open. 

Agenda: 
November  23. 1987 

8:30  a.m. — ^Introduction. 

8:45  a.m. — ^Manned  Lunar  Base  and 
Manned  Mars  Mission  Analyses. 

3  p.m. — Jet  Propulsion  Laboratory 
Mission  Analyses. 

4  p.m.— Working  Group  Discussion. 
4:30  p.m. — Adjourn. 

November  24. 1987 
8:30  a.m.— Chemical/Nuclear 

Propulsion. 
10:30  a.m.— Ascent  and  Descent 

Propulsion. 
1  p.m.— Nuclear-Thermal  Propulsion. 
3  p.m.— Working  Group  Discussion. 


4:30  p.m.— Adjourn. 
Ann  Bradley, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  andSpace 
Administration. 
November  5, 1987. 

|FR  Doc.  87-28224  Filed  11-12-87;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Oeclwt  Na  30>1«0S^U€WtM  No.  3«- 
190a»-0t) 

Advanced  Medical  Systems,  loc^ 
Confinmtory  Ordsr  ModMylrv 
License*  Effsctivs  ImwediaHly 

I 

Advanced  Medical  Systems.  Inc.  One 
Factory  Row,  Geneva,  OH  (AMS,  w 
licensee)  is  the  holder  of  Byproduct 
Material  License  No.  3^19089>-01  issued 
by  the  Nuclear  Regulatory  Commisfiioo 
(the  NRG)  pursuant  to  10  CFR  Part  30. 
The  license  authorizes  possession  and 
use  of  150,000  curies  of  cobalt-60  as 
solid  metal  15QjQQ0  curies  of  cdMit-60  in 
sealed  sources,  and  40,000  curies  of 
cesium-137  in.  sealed  sources  n  the 
manufacture,  instaJIation  and  servicing 
of  radiography  and  teletherapy  devices. 
The  license  further  authorizes  the 
installation,  servicing,  maintenance,  and 
dismantling  of  radiography  and 
teletherapy  units.  The  license,  origiaally 
issued  on  November  2, 1979.  was 
renewed  on  June  25, 1986v  with  an 
expiration  date  of  October  31, 1986.  A 
timely  renewal  application  has  been 
submitted. 

D 

On  July  23, 1987,  the  NRG  issued  an 
Order  Modifying  License,  Effective 
Immediately,  and  Demand  for 
Information  ("Order")  requiring;  among 
other  things,  that  decontamination  of  the 
licensee's  teletherapy  source  fabrication 
facility  located  at  1020  London  Road, 
Cleveland,  Ohio  ("London  Road 
Facility"  or  "facility")  commence  by 
August  31. 1987,  and  he  completed  by 
April  1988,  in  accordance  with  a 
decontamination  plan  prepared  for  AMS 
by  RAD  Services,  hic.  The  basis  for  the 
inunediate  effectiveness  of  the  July  23, 
1987.  Order  was  that  NRC  lacked 
reasonable  assurance  that 
decontamtnation,  redesign, 
reconstruction,  and  upgrading  of  the 
licensee's  London  Road  Facility  would 
be  initiated  and  completed  in  an  orderly 
and  timely  fashion  to  assure  that  the 
health  and  safety  of  the  pubh'c  and  the 
licensee's  emphiyees  would  be 
protected.  On  August  11. 1987,  AMS 


requested  a  hearing  on  the  July  23, 1987, 
Order.  That  request  is  pending  before  an 
Afoaiic  Safety  and  Licensing  Board. 

Ob  October  14, 1987.  as  required  in 
Section  VII.B  of  the  }uly  23. 1987,  Order, 
the  licensee  submitted  the  first  written 
report  of  the  facility  decontamination 
progress.  That  report  described  that 
AMS  had  fallen  behind  the  schedule  for 
decontaminating  the  London  Road 
facility  due  primarily  to  the  liquidation 
of  RAD  Services,  Inc..  the  firm  AMS  had 
originally  contracted  to  perform  facility 
decontamination  activities. 

On  October  20, 1987.  the  Heensee 
submitted  a  license  amendment  request 
that,  inter  alia,  would  supersede  the 
previously  incorporated  RAD  Services, 
Inc.  fadhty  decontamination  plans  and 
schecfail^  with  the  Nuclear.  Support 
Services,  lac.  (NSS)  facility 
decontamination  plans  and  schedules. 
On  October  22, 1987,  the  NRC  Region  HI 
staff  discussed  those  decontamination 
plans  and  schedules  with  AMS  and, 
based  on  the  above  actions,  AMS's 
general  manager  agreed  to  the  changes 
in  the  NSS  plan  as  described  in  Section 
IV  below. 

ni 

Due  to  the  licensee's  position 
peqwiriiig  renegotiation  of  the  facility 
decontamination  contract  resulting  from 
conditions  beyond  its  control,  the  NRC 
recognizes  the  necessity  for  nunor 
revisions  to  ti»  decontamination 
schedules  and  plans.  However,  these 
revisions  do  not  aher  the  basis  for  the 
immediate  effectiveness  of  the  July  23, 
1987,  Order.  To  permit  continued 
expeditious  progress  on  eliminating  the 
health  and  safety  hazard  associated 
with  the  excessive  contamination  at  the 
Lortdon  Road  Facility,  pursuant  to  10 
CFR  2.201(c),  no  prior  notice  is  required. 

IV 

In  view  of  the  foregoing,  and  pursuant 
to  sections  81,  IBlb.  161c,  161i,  161o.  and 
182  of  the  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Commission's 
regnbtions  in  10  CFR  2.204  and  10  CFR 
Part  30.  it  is  hereby  ordered,  effective 
immediately,  that  License  No.  34-19089- 
01  is  modified  as  follows: 

A.  License  Modification  A  contained 
in  Section  V  of  the  July  23. 1987.  Order 
shall  be  deleted  and  replaced  with  the 
following: 

1.  As  of  November  2. 1987,  AMS  shall 
continue  decontaminatioD  of  the  London 
Road  Facility  in  accordance  with  the 
Nuclear  Support  Services.  Inc.  "Facility 
Decontamination  Plan"  ("NSS  Plan "). 
submitted  to  the  NRC  by  licensee  letter 
dated  October  2a  1987.  with  the 
following  changes: 


a.  Section  2.4  of  the  NSS  Plan  shall  be 
revised  by  inserting  the  following  words 

after, will  report  to  the  AMS 

Radiation  Safety  Officer." 

"The  Technical  Supervisor  shall  be 
physically  present  at  the  London  Road 
Facility  at  least  two  work  days  every 
two  weeks  supervising  and  reviewing 
activities  undertaken  pursuant  to  this 
plan." 

b.  SecHon  25  of  the  NSS  Plan  shall  be 
revised  by  inserting  the  follovring  words 
after.  "*  *  *  will  be  responsible  for  the 
direct  health  physics  coverage  of 
decontamination  activities." 

"The  Senior  Health  Physics 
Technician  shall  be  physically  present 
supervising  all  decontamination  and 
cleanup  activities  undertaken  pursuant 
to  this  Plan." 

c.  The  text  of  the  Note  under  Section 
4.0  of  the  NSS  Plan  shall  be  deleted  and 
replaced  with.  "Any  changes  to  the 
above  sequence  or  extensions  to  the 
above  duration  of  decontamination 
activities  shsdJ  be  approved  in  advance 
by  the  NRC  Regional  Administrator, 
Region  m.  Requests  for  changes  shall  be 
submitted  to  NRC  in  writing,  including  a 
description  of  the  basis  for  the  change." 

d.  Section  5.6  of  the  NSS  Plan  shall  be 
deleted  in  its  entirety. 

e.  Section  9.0  of  the  NSS  Plan  shall  be 
revised  to  delete  the  word  "tentatively" 
in  the  first  line. 

f.  The  text  of  Section  9.1  of  the  NSS 
Plan  shall  be  deleted  and  replaced  with. 
"Any  changes  to  the  above  named  key 
NSS  assigned  personnel  shall  be 
approved  in  advance  by  the  NRC 
Regional  Administrator,  Region  IIL 
Requests  for  changes  shall  be  submitted 
to  NRC  in  writing,  including  a 
description  of  the  basis  for  each  change 
and  the  resume  of  the  proposed 
replacement  persons." 

g.  The  milestone  chart  included  in 
Section  5.0  of  the  NSS  Plan  (Page  5) 
shall  be  deleted  and  replaced  with  the 
October  23. 1987.  revision  of  the 
milestone  chart  attached  to  a  letter 
dated  October  28. 1987  from  Mr.  T.J. 
Hebert  with  the  title  "Isolate  WHUT 
Room"  under  Item  11  in  the  chart 
changed  to  "Decon  WHUT  Room." 

B.  License  Modification  B  contained  in 
Section  V  of  the  July  23. 1987,  Order 
shall  be  deleted. 

C.  The  terms  and  conditions  of  this 
Confirmatory  Order  Modifying  License, 
Effective  Immediately,  and  the  July  23. 
1987,  Order  may  be  revised  in  writing  by 
the  Regiooal  Administrator.  Region  UL 
for  good  cause  shown  in  writing  by  the 
licensee. 

All  other  conditions  of  the  July  23, 
1987,  Order  shall  remain  in  effect  and 


43694 


Federal  Register  /  Vol.  52.  No.  219  /  Friday.  November  13.  1987  /  Notices 


are  not  modiried  by  this  Confirmatory 
Order 


Any  person  other  than  the  licensee 
adversely  affected  by  this  Confirmatory 
Order  may  request  a  hearing  within 
twenty  days  of  its  issuance.  Any  request 
for  hearing  shall  be  submitted  to  the 
Director,  Office  of  Enforcement.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Copies  shall  also 
be  sent  to  the  Assistant  General 
Counsel  for  Enforcement  at  the  same 
address  and  the  Regional  Administrator, 
NRC  Region  III.  799  Roosevelt  Road. 
Glen  Ellyn,  Illinois  60137.  If  such  a 
person  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  the  petitioner's  interest 
is  adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d).  A  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  confirmatory  order. 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Bethesda.  Maryland  this  30th  day 
of  October.  1987. 

lames  M.  Taylor,  i 

Deputy  Executive  Director  for  Regional 
Operations. 
ira  Doc.  87-26219  Filed  11-12-87:  8:45  amj 

BILLING  COOE  7590-01-M 


(Docket  No.  50-2451 

Norttieast  Nuclear  Energy  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards;  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
21  issued  to  Northeast  Nuclear  Energy 
Company  (NNECO).  (the  licensee),  for 
operation  of  Millstone  Nuclear  Power 
Station,  Unit  No.  1.  located  in  New 
London  County,  Connecticut. 

The  amendment  would  change  the 
Millstone  Unit  No.  1  Technical 
Specifications  (TS)  to  reflect  the 
deletion  of  the  low  reactor  pressure 
permissive  switches  from  the  emergency 
core  cooling  system  pump  start  logic 
during  the  1987  refueling  outage  in 
accordance  with  the  licensee's 


application  for  amendment  dated 
October  20, 1987. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

NNECO  has  also  reviewed  the 
proposed  changes  in  accordance  with  10 
CFR  50.92  and  has  concluded  that  they 
do  not  involve  a  significant  hazards 
consideration  in  that  these  changes 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed.  NNECO 
reviewed  the  removal  of  the  low  reactor 
pressure  permissive  switches  from  the 
ECCS  pump  start  logic  for  potential 
impact  on  the  design  basis  accidents, 
specifically,  the  loss-of-coolant  accident 
(LOCA).  The  removal  of  PS  263-54  A 
and  B  decreases  the  probability  of  a 
malfunction  of  equipment  important  to 
safety  (i.e.,  safety-related)  since  there 
are  two  less  components  that  could 
either  fail  or  have  a  set  point  drift  large 
enough  to  have  a  safety  impact. 
Therefore,  there  is  no  adverse  impact  on 
the  design  basis  analysis. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  removal  of  PS 
263-54  A  and  B  will  in  fact  decrease  the 
probability  of  a  malfunction  or  accident 
in  that  there  are  two  less  components  to 
fail  or  experience  a  significant  set  point 
drift.  As  stated  previously,  the  problem 
that  these  switches  were  originally 
installed  to  prevent,  inadvertent  ECCS 
pump  starts,  does  not  exist  at  Millstone 
Unit  No.  1.  Thus,  the  removal  of  these 
instruments  has  no  impact  on  the 
probability  of  any  accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  removal  of  PS  263- 
54  A  and  B  has  no  adverse  impact  on  the 
margin  of  safety.  The  removal  of  these 
switches  from  the  ECCS  pump  start  logic 
is  an  improvement  in  that  two  potential 
events  that  could  have  adverse 
consequences  on  the  protective 
boundaries  have  been  eliminated.  The 


Commission  is  seeking  public  comments 
on  this  proposed  determination. 

Any  comments  received  within  30 
days  after  the  date  of  publication  of  this 
notice  will  be  considered  in  making  any 
final  determination.  The  Commission 
will  not  normally  make  a  final 
determination  unless  it  receives  a 
request  for  a  hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Written  comments  may  also 
be  delivered  to  Room  4000,  Maryland 
National  Bank  Building,  7735  Old 
Georgetown  Road,  Bethesda.  Maryland 
from  8:15  a.m.  to  5:00  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  1717  H  Street  NW..  Washington, 
DC.  The  filing  of  requests  for  hearing 
and  petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  14, 1987.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
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also  identify  the  specific  aspecl(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
Hrst  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  i|iearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 


final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Att:  Docketing 
and  Service  Branch,  or  may  be  delivered 
to  the  Commission's  Public  Document 
Room.  1717  H  Street.  NW..  Washington. 
DC,  by  the  above  date.  Where  petitions 
are  filed  during  the  last  ten  (10)  days  of 
the  notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  (800)  325-6000  (in 
Missouri  (800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Michael  L.  Boyle,  Acting  Director, 
Integrated  Safety  Assessment  Project 
Directorate,  Division  of  Reactor 
Projects— III,  IV.  V  and  Special  Projects: 
Petitioner's  name  and  telephone 
number;  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel — Bethesda.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  Gerald  Garfield. 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington,  DC,  and  at  the  Waterford 
Public  Library.  49  Rope  Ferry  Road. 
Waterford,  Connecticut  06385. 

Dated  at  Bethesda.  Maryland,  this  5th  day 
of  November  1987. 


For  the  Nuclear  Regulatorv  Commissmn. 
Michael  L  Boyle. 
Acting  Director.  Integrated  Safely 
.A.-,sessmenl  Project  Directomte.  Divifion  of 
Reactor  Projects-Ill.  IV.  V  and  Special 
Projects. 
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Subagreement  No.  1  Between  U.S. 
Nuclear  Regulatory  Commission  and 
Commonwealtii  of  Pennsylvania 

agency:  Nuclear  Regul.Tlory 
Commission. 

action:  Publication  of  Subagreement 
No.l. 

summary:  In  November  1986.  and 
"umbrella"  MOU  was  signed  by  the 
NRC  and  the  Commonwealth  of 
Pennsylvania,  providing  principles  of 
cooperation  in  areas  of  concern  to  the 
Commonwealth. 

Subagreement  No.  1  provides  the 
basis  for  mutually  agreeable  procedures 
whereby  the  Commonwealth  may 
perform  inspection  functions  for  and  on 
behalf  of  the  Commission  at  certain 
reactor  and  material  licensees'  facilities 
in  the  areas  of  low-level  radioactive 
waste  packages  and  low-level 
radioactive  waste  transportation  for 
waste  destined  for  disposal  in  a  low- 
level  waste  disposal  facility. 
Subagreement  No.  1  is  printed  in  its 
entirety  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marie  T.  Miller,  Regional  State  Liaison 
Officer.  U.S.  Nuclear  Regulatory 
Commission  Region  I.  631  Park  Avenue. 
King  of  Prussia,  Pennsylvania  19406, 
(Telephone  (215)  337-5246). 

Dated  at  King  of  Prussia.  Pennsylvania,  this 
4th  day  of  November  1987. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
WUliam  T.  Russell. 

Regional  Administrator. 

Subagreement  1  Pertaining  to  Low-Level 
Radioactive  Waste  Package  and 
Transportation  Inspections  Between  the 
Commonwealth  of  Pennsylvania  and 
U.S.  Nuclear  Regulatory  Commission 

This  Subagreement  is  entered  into 
under  the  provisions  of  the 
Memorandum  of  Understanding 
between  the  Commonwealth  of 
Pennsylvania  and  the  United  States 
Nuclear  Regulatory  Commission 
effective  November  4. 1986. 

The  Commonwealth  of  Pennsylvania, 
in  fulfilling  its  obligations  under  the 
Low-Level  Radioactive  Waste  Policy 
Amendments  Act  of  1985  contemplates 
that  it  will  make  periodic  inspections  of 


Federal  Register  /  Vol  52.  No.  219  /  Friday.  November  13.  1987  /  Nottcet 


the  areas  of  low-level  radioactive  waste 
packages  and  transport  activities  of 
generators  located  within  its  borders  if 
shipments  of  such  waste  destined  for 
disposal  at  a  low-level  radioactive 
waste  disposal  facility. 

The  United  States  Nuclear  Regulatory 
Conunission  (NRC  or  Commission)  has 
the  statutory  responsibility  to  inspect  its 
Ucensees  to  determine  compliance  with 
NRC  requirements,  including 
requirements  pertaining  to  the  shipment, 
packaging  and  transportation  of  low- 
level  radioactive  waste  destined  for 
disposal.  In  the  exercise  of  this 
responsibility,  the  Commission  regularly 
conducts  a  review  of  the  waste 
packaging  and  transportation  programs 
of  its  licensees  including  the  licensees' 
procedures  for  quality  assurance, 
packaging,  marking,  labeling  and 
loading  of  vehicles.  These  programs 
reviews  usually  have  been  found 
adequate  to  ensure  licensee  compliance 
with  the  Commission's  regulations 
regarding  low-level  radioactive  waste 
packaging  and  transportation  without 
the  need  for  Commission  inspection  of 
each  individual  shipment. 

Under  section  274i.  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Commission  in  carrying  out  its  licensing 
and  regulatory  responsibilities  under  the 
Act  is  authorized  to  enter  into  a 
Memorandimi  of  Understanding 
(agreement]  with  any  State  to  perform 
inspections  or  other  functions  on  a 
cooperative  basis  as  the  Commission 
deems  appropriate.  While  the 
Commission  does  not  conduct  on-site 
inspections  of  every  low-level 
radioactive  waste  shipment  of  its 
Ucensees,  it  desires  to  foster  the  goals  of 
the  Low-Level  Radioactive  Waste  Policy 
Amendments  Act  of  1985,  the 
Commonwealth  of  Pennsylvania,  and 
the  Appalachian  Compact. 

Accordingly,  this  Subagreement    i 
between  the  Commonwealth  of        | 
Pennsylvania  and  the  NRC  establishes 
mutually  agreeable  procedures  whereby 
the  Commonwealth  may  perform 
inspection  functions  for  and  on  behalf  of 
the  Commission  at  certain  NRC  reactor 
and  materials  licensees'  facilities  which 
generate  low-level  radio-active  waste. 

It  is  hereby  agreed  between  the 
Commission  and  the  Commonwealth  as 
follows: 

1.  The  Conunission  hereby  authorizes 
the  Commonwealth  to  perform,  for  and 
on  behalf  of  the  Commission,  the 
following  functions  with  respect  to  low- 
level  radioactive  waste,  as  deBned  in 
section  2(9)  of  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985.  in  the  possession  of 


Commission  licensees  located  within  the 
Commonwealth: 

(a)  Inspections  to  determine 
compliance  with  the  Commission's  rules 
and  regulations  regarding  waste 
packages  and  transportation  of  low- 
level  radioactive  waste  destined  for 
disposal  at  a  commercial  low-level 
radioactive  waste  disposal  site;  and 

(b)  Notification  of  Commission 
licensees  and  the  Commission  in  writing 
of  any  findings  disclosed  by  such 
inspections.  All  enforcement  actions 
(such  as  Notices  of  Violations,  Civil 
Penalties  or  Orders)  pursuant  to  this 
Subagreement  resulting  from  such 
inspection  findings  will  be  undertaken 
by  the  Commission. 

The  Commonwealth  agrees  to  utilize 
personnel  knowledgeable  in  radiation 
safety,  waste  packaging  requirements, 
and  packaging  and  transportation 
regulations.  The  Commonwealth  agrees 
to  perform  its  functions  under  this 
Subagreement  at  no  cost  or  expense  to 
the  NRC.  NRC  may  provide  training  to 
employees  of  the  Commonwealth  at  no 
expense  to  the  Commonwealth  (except 
travel  and  per  diem).  The  Commission 
does  not  normally  evaluate  the 
Commonwealth's  ability  to  perform  such 
functions:  however,  prior  to 
Commonwealth  qualification  of 
inspectors.  Commonwealth 
management,  accompanied  by  an  NRC 
representative,  will  assess  its  inspectors 
preparedness  to  conduct  independent 
inspections. 

2.  The  authority  to  inspect  NRC 
licensees  pursuant  to  the  preceding 
paragraph  is  limited  to  the  licensees' 
low-level  waste  packages  and  low-level 
transportation  activities.  Specifically, 
this  authority  is  limited  to: 

(a)  Review,  for  imderstanding,  the 
licensee's  written  procedures; 

(b)  Inspection  of  the  licensee's  written 
records;  and 

(c)  Inspection  of  completed  packages 
and  transportation  activities. 

The  authority  does  not  include 
assessment  of  the  adequacy  of  the 
licensee's  written  procedures,  plant 
equipment,  quality  control  programs, 
training  programs  or  staffing.  Specific 
implementing  procedures  are  attached 
hereto  which  may  be  modified,  as 
required. 

3.  In  taking  any  action  authorized 
hereunder,  the  Commonwealth  shall  not 
undertake  to  amend  or  revoke 
Commission  licenses.  This 
Subagreement,  however,  shall  not  be 
construed  to  preclude  the 
Commonwealth  from  exercising  any 
authority  lawfully  available  to  it  under 
its  own  laws. 


4.  Efforts  will  be  made  by  both  parties 
to  avoid  duplicative  enforcement  action 
against  an  NRC  licensee  for  the  same 
inspection  finding.  However,  this  is  not 
meant  to  preclude  appropriate 
complementary  actions  for  the  same 
inspection  findings  such  as  termination 
of  a  user  permit  by  the  Commonwealth 
and  NRC  enforcement  action. 

5.  Nothing  herein  shall  be  deemed  to 
authorize  the  Commonwealth  to  inspect 
or  otherwise  enter  the  premises  of  any 
licensee  of  the  Conunission  which  is  a 
Federal  instrumentality  without  the 
prior  consent  of  the  licensee. 

6.  Nothing  herein  shall  be  deemed  to 
preclude  or  affect  in  any  manner  the 
authority  of  the  Commission  to  perform 
any  or  all  of  the  functions  described 
herein. 

7.  Nothing  herein  is  intended  to 
restrict  or  expand  the  statutory 
authority  of  NRC  or  the  Commonwealth 
or  to  affect  or  vary  the  terms  of  any 
agreement  in  effect  under  the  authority 
of  section  274b.  of  the  Atomic  Energy 
Act  of  1954.  as  amended. 

8.  Nothing  herein  shall  be  deemed  to 
permit  the  Commonwealth  to  impose 
packaging  or  transport  standards 
beyond  those  contained  in  Federal 
regulations, 

9.  The  principal  NRC  contacts  under 
this  Subagreement  shall  be  the 
Emergency  Preparedness  and 
Radiological  Protection  Branch  Chief  for 
reactor  licensees  and  the  Nuclear 
Materials  Safety  and  Safeguards  Branch 
Chief  for  materials  licensees,  both  of 
whom  are  located  in  the  Division  of 
Radiation  Safety  and  Safeguards. 
Region  L  NRC  The  principal 
Commonwealth  contact  shall  be  the 
Chief.  Division  of  Nuclear  Safety. 
Pennsylvania  Bureau  of  Radiation 
Protection. 

10.  This  Subagreement  shall  become 
effective  upon  signing  by  the  Secretary, 
Department  of  Environmental 
Resources.  Commonwealth  of 
Pennsylvania,  and  the  Regional 
Administrator,  Region  I,  Nuclear 
Regulatory  Commission  and  shall 
remain  in  effect  permanently  unless 
terminated  by  either  party  on  thirty  days 
prior  written  notice. 

Dated  this  17th  day  of  August  1987  at  King 
of  Prussia,  Pa. 

For  the  Nuclear  Regulaloiy  Commission. 
William  T.  Russell, 
Regional  A  dministrator. 

For  the  Commonwealth  of  Pennsylvania. 
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Dated:  September  11. 1987. 
Arthur  A.  Davis. 

Secretary.  Department  of  Environmental 
Resources. 

Implementing  Procedures — 
Subagreement  I  Pertaining  to  Low-Level 
Radioactive  Waste  Package  and 
Transportation  Inspections  Between  the 
Commonwealth  of  Pennsylvania  and  the 
NRC 

/.  Training 

A.  Pennsylvania  staff  attendance  at 
NRC  Sponsored  Courses 

1.  Pennsylvania  staff  may  attend  NRC 
sponsored  training  courses  when 
mutually  agreed  upon  by  Pennsylvania 
and  NRC. 

2.  Attendance  at  any  particular  course 
will  be  scheduled  on  a  space  available 
basis. 

3.  Staff  applying  for  attendance  must 
fulfill  any  necessary  course 
prerequisites. 

4.  Attendance  will  normally  be  limited 
to  1-2  individuals  at  any  one  particular 
course. 

5.  Pennsylvania  will  pay  any 
transportation  and  per  diem  expenses 
except  for  courses  offered  in  connection 
with  the  Agreement  State  Program 
where  NRC  pays  for  travel  and  per  diem 
of  State  personnel  selected  to  attend. 

B.  On-the-job  Training 

1.  On-the-job  training  will  be  provided 
to  the  Pennsylvania  staff  in  the  conduct 
of  inspections  to  determine  compliance 
with  the  requirements  in  10  CFR  Parts 
20,  61  and  71. 

2.  The  training  accompaniments  will 
normally  be  limited  to  NRC  licensees 
located  in  the  Commonwealth  of 
Pennsylvania. 

3.  The  training  accompaniments  will 
follow  the  protocol  set  out  in  Mr. 
Haynes'  November  5, 1982  letter  to  Mr. 
Gerusky.  Under  the  protocol,  the 
activities  of  the  individual 
accompanying  the  NRC  inspector  will  be 
limited  to  observation  and 
familiarization  with  plant  activities  and 
the  NRC  inspection  process.  The  NRC 
inspector  will  be  responsible  for 
initiating  action  to  correct  any  program 
deficiencies  identified  during  the 
inspection  through  NRC's  normal 
inspection  and  enforcement  process. 

4.  Commonwealth  of  Pennsylvania 
staff  accompanying  the  NRC  inspector 
will  normally  be  limited  to  two 
persons — the  senior  staff  member 
responsible  for  the  program  and  the 
cognizant  inspector  for  the  plant  being 
inspected. 

5.  Emphasis  will  be  placed  on  training 
two  senior  Pennsylvania  staff  who  can 
learn  this  area  quickly  and  who,  in  turn. 
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can  begin  to  train  other  Pennsylvania 
staff. 

6.  The  training  may  also  involve  pre- 
inspection  planning  at  the  Regional 
office  or  in  the  NRC  resident  inspection 
office  prior  to  the  inspection.  The 
Commonwealth  inspection  staff  is 
expected  to  have  reviewed  prior 
inspection  reports,  inspection  findings 
and  enforcement  actions  for  the  facility 
inspected.  It  is  also  expected  that  the 
Commonwealth  inspectors  are 
thoroughly  knowledgeable  of  the  NRC 
inspection  procedures  and  reference 
material  cited  in  those  procedures. 
These  are  important  parts  of  preparing 
for  the  inspection. 

7.  The  training  accompaniments  will 
be  provided  by  a  Region  based  inspector 
who  routinely  inspects  waste  packaging 
and  transportation  activities,  not  the 
resident  inspector  or  TMI-2  inspection 
staff. 

8.  The  contact  for  the  training 
accompaniment  inspections  at  reactors 
will  be  the  Chief,  Emergency 
Preparedness  and  Radiological 
Protection  Branch,  Division  of  Radiation 
Safety  and  Safeguards.  The  similar 
contact  for  materials  inspections  will  be 
the  Chief,  Nuclear  Materials  Safety  and 
Safeguards  Branch,  Division  of 
Radiation  Safety  and  Safeguards.  If 
either  of  the  above  are  not  available  the 
contact  will  be  the  Regional  State 
Liaison  Officer. 

C.  Initiation  of  Independent 
Inspections  by  Pennsylvania  Staff 

1.  The  Commonwealth  will  ensure 
that  its  inspectors  are  qualified  in 
accordance  with  NRC  Inspection  and 
Enforcement  Manual  Chapter  1245,  or  its 
equivalent,  and  will  keep  NRC  informed 
of  the  Commonwealth  inspectors  that 
have  been  so  quaUfied  and  certified. 
Prior  to  Commonwealth  qualification  of 
inspectors,  Commonwealth 
management,  accompanied  by  an  NRC 
representative,  will  assess  the 
performance  of  its  inspectors  during  an 
inspection  to  determine  their 
preparedness  to  conduct  independent 
inspections.  Following  the 
accompaniment,  the  NRC  representative 
will  provide  a  critique  to  the  inspector 
and  his  supervisor.  Periodically, 
Commonwealth  management  will 
accompany  its  inspectors  during  the 
performance  of  inspections  to  verify  the 
inspector's  continued  effectiveness. 
Finally.  NRC  will  inform  Commonwealth 
management  of  problems  identified 
during  the  NRC  review  of 
Commonwealth  inspection  findings  for 
appropriate  corrective  action. 

2.  Commonwealth  inspectors  may 
periodically  accompany  NRC  inspectors 
during  NRC's  programmatic  waste 
package  and  transportation  inspections 


to  maintain  familiarity  with  a  licensee's 
program  and  NRC  inspection 
requirements.  The  Commonwealth  and 
NRC  may  also  meet  periodically  to 
exchange  information  and  discuss 
changes  in  procedures.  Commonwealth 
inspectors  may  also  contact  the  region 
based  and  resident  inspectors  prior  to  or 
during  the  Commonwealth's 
independent  inspection  at  the  site. 

3.  Arrangements  to  gain  access  to  any 
licensee's  facility  are  a  responsibility  of 
the  Commonwealth.  Specifically, 
individuals  planning  to  conduct 
inspections  at  reactor  facilities  should 
meet  all  licensee  requirements  for  site 
access. 

//.  Procedures  to  be  Followed  by 
Pennsylvania  for  Inspections  Conducted 
Under  the  Subagreement 

A.  Pennsylvania  will  perform  the 
following  inspection  activities  relating 
to  10  CFR  Part  71: 

1.  Examine  the  licensee's  written 
waste  shipment  records.  As  the  situation 
allows,  observe  completed  packages  so 
as  to: 

a.  Verify  that  the  licensee  has  marked 
the  package  with  the  applicable  general 
and  specific  package  markings  which 
are  required  (49  CFR  172.300  through 
172.310). 

Verify  that  for  NRC-certified 
packages,  or  DOT-revalidated  packages 
of  foreign  origin,  the  outside  of  the 
package  is  durably  and  legibly  marked 
with  the  package  identification  marking 
indicated  in  the  COC  or  the  DOT 
Competent  Authority  Certificate. 

b.  Verify  that  for  non-exempted 
packages,  the  licensee  provides  for  and 
accomplishes  labeling  of  each  package 
with  the  appropriate  category  of 
RADIOACTIVE  (White-I,  Yellow  II.  or 
Yellow-III)  label,  one  each  on  two 
opposite  sides  of  the  package;  and 
accurately  completes  the  entry  of  the 
required  information  in  the  blank  spaces 
thereon  (49  CFR  172,  Subpart  E). 

c.  Verify  that  the  licensee  provides  for 
and  accomplishes  monitoring  of  each 
completed  package  to  assure  that 
external  radiation  and  removable 
surface  contamination  are  within  the 
allowable  limits  (49  CFR  173.475(i).  49 
CFR  173.411.  49  CFR  173.443,  and  10  CFR 
71.87  (i)  and  (j)). 

2.  Examine  the  licensee's  written 
waste  shipment  records.  As  the  situation 
allows,  observe  actual  transport 
operations  so  as  to: 

a.  Verify  whether  the  licensee 
prepared  the  required  shipping  paper 
documentation,  so  as  to  accurately 
include  all  of  the  applicable  required 
elements  of  information,  including  the 
shiper's  certificate.  [Note:  for  licensee 
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private  motor  vehicle  shipments,  the 
certiHcate  is  not  required  (49  CFR  172, 
Subpart  q.J 

b.  For  non-exclusive  use  shipments, 
verify  that  the  licensee  provides  to  a 
highway  carrier  or  applies  directly  to  a 
rail  vehicle,  the  required  placards 
whenever  he  delivers  any  quantity  of 
RADIOACTIVE- Yellow-III  labeled 
packages  to  such  carrier  for  transport 
(49  CFR  172.506  and  508). 

c.  For  exclusive  use  shipments,  verify 
that  the  licensee  assures  that  the 
package  and  vehicle  radiation/ 
contamination  levels  are  within  the 
regulatory  limits  (49  CFR  173.475(1)  and 
10  CFR  71.87  (i)  and  (j)). 

Verify  that  except  for  uranium  or 
thorium  ores,  the  transport  vehicle  is 
placarded  by  the  licensee  when 
delivering  to  a  carrier  any  exclusive-use 
shipment  for  which  placarding  is 
required  (49  CFR  172.  Subpart  F,  and  49 
CFR  173.425(b)(7)). 

For  exclusive  use  shipments,  verify 
that  shipping  paper  documentation 
provided  by  the  licensee  to  the  carrier 
contains  satisfactory  instructions  for 
maintenance  of  exclusive-use  shipment 
controls  (49  CFR  173.441(c)  and  49  CFR 
173.425(b)(9)). 

Verify  that  for  exclusive-use 
shipments  of  low-specific  activity 
materials,  the  licensee  has  provided  for 
three  additional  specific  requirements 
(49  CFR  173.425  (b)(1)  through  (9)). 

d.  Verify  that  the  licensee  provides  for 
notification  to  the  consignee  before 
shipment:  the  dates  of  shipment  and 
expected  arrival,  any  special  loading/ 
unloading  or  operating  instructions 
whenever  any  non-exempt  fissile 
material  and/or  packages  containing' 
"highway  route  controlled  quantities" 
are  involved  (49  CFR  173.22(b)  and  10 
CFR  71.89). 

e.  Verify  that  the  licensee  provides  for 
advance  notification  to  the  Governor  of 
a  State,  or  his  designee,  of  any  shipment 
of  radioactive  waste  requiring  Type  B 
packaging  through,  to,  or  across  a  state 
boundary  (10  CFR  71.97).  [Note:  This 
requirement  is  not  the  same  as  that   . 
required  for  safeguards  purposes 
pursuant  to  10  CFR  73.72.] 

3.  Review  the  licensee's  records  and 
reports  to  verify  that  a  system  is  in  place 
to: 

a.  Maintain  on  file  for  two  years  after 
shipment  a  record  of  each  shipment  of 
licensed  material  (which  is  not  exempt 
therefrom)  and  that  such  records  contain 
the  required  information  (10  CFR  71.87 
and  10  CFR  71.91(a)).  | 

b.  Report  to  the  Director,  NMSS,    ' 
within  30  days,  any  instances  where 
there  has  been  a  significant  reduction  in 
the  effectiveness  of  any  packaging 
during  its  use;  providing  additionally  the 


details  of  any  defects  of  safety 
signiflcance  to  the  packaging  after  first 
use  and  the  means  employed  to  repair 
such  defects  to  prevent  their  recurrence 
(10  CFR  71.95). 

c.  Immediately  report  to  DOT.  when 
transporting  Hcensed  materials  as  a 
private  carrier,  any  incident  that  occurs 
in  which  as  a  direct  result  of  the 
radioactive  material:  any  person  is 
killed;  receives  injuries  requiring 
hospitalization;  property  damage 
exceeds  $50,000;  or  fire,  breakage, 
spillage,  or  suspected  radioactive 
contamination  occurs  (49  CFR  171.15 
and  49  CFR  171.16). 

B.  Pennsylvania  will  perform  the 
following  inspection  activities  relating 
to  10  CFR  Parts  20  and  61: 

1.  Review  the  licensee's  records  and, 
as  the  situation  allows,  observe  actual 
packages  and  transport  activities  to 
verify  that  each  shipment  of  radioactive 
waste  intended  for  off-site  disposal  to  a 
broker  or  a  licensed  land  disposal 
facility  is  accompanied  by  a  shipment 
manifest  which  includes  all  of  the 
required  information  (10  CFR  20.311  (b) 
and  (c)). 

2.  Review  the  licensee's 
documentation  and  records  to  determine 
whether  procedures  have  been 
established  and  are  being  maintained  to 
properly  classified  all  low-level  wastes 
according  to  10  CFR  61.55. 

3.  Review  the  licensee's 
documentation  and  records  to  determine 
whether  procedures  have  been 
established  and  are  being  maintained,  to 
properly  characterize  low-level  waste  in 
conformance  with  the  requirements  of 
10  CFR  61.56). 

4.  Review  the  licensee's  records  and 
as  the  situation  allows,  observe  actual 
packages  and  transport  activities  to 
verify  that  each  package  of  low-level 
waste  intended  for  shipment  to  a 
licensed  land  disposal  facility  is  labeled, 
as  appropriate,  to  identify  it  as  Class  A. 
B,  or  C  waste  in  accordance  with  the 
classification  criteria  of  10  CFR  61.55  (10 
CFR  20.311(d)(2)). 

5.  Review  the  licensee's  records  and, 
as  the  situation  allows,  observe  actual 
packages  and  transport  activities  to 
verify  that  the  licensee  has  forwarded  to 
recipients  or  delivered  to  waste 
collectors  at  the  time  of  shipment,  a 
copy  of  the  waste  manifest.  Verify  that 
acknowledgement  of  receipt  of  the 
manifest  is  obtained.  Verify  that  the 
license  has  a  procedure  in  place  to  effect 
an  investigation  in  any  instances 
wherein  acknowledgement  of  receipt  of 
the  shipment  has  not  been  received 
within  the  specified  period.  Verify  that 
procedures  are  in  place  to  report  such 
investigations  to  the  appropriate  NRC 
Regional  Office  and  file  the  required 


written  report  (10  CFR  20.311(d).  (e),  (fj. 
and  (h)). 

6.  Review  the  licensee's  records  to 
verify  that  the  applicable  disposal  site 
liqense  conditions  are  being  met.  Verify 
that  the  licensee  has  on  file  a  current 
version  of  the  disposal  site  license. 

C.  Inspections  performed  by  the 
Commonwealth  for  and  on  behalf  of  the 
Commission  are  not  to  include  those 
elements  of  NRC  inspection  procedures 
dealing  with  evaluation  of  the  licensee's 
written  procedures,  equipment,  quality 
control  programs,  training  programs  or 
staffing. 

III.  Documentation  of  Inspection 
Findings 

Following  each  inspection,  the 
Commonwealth  will  document  the  areas 
covered  and  findings  of  the  inspection  in 
an  inspection  report  using  guidance  set 
out  in  NRC  Inspection  and  Enforcement 
manual  Chapters  0610  and  0611. 
Following  Commonwealth  management 
approval,  the  report  will  be  sent  to  the 
NRC  contact  listed  in  section  9  of  the 
Subagreement  with  a  copy  to  the 
licensee.  The  Commonwealth  will 
complete  and  forward  the  inspection 
report  to  the  NRC  within  30  days  of 
completion  of  the  inspection.  Following 
appropriate  NRC  review,  the  report  will 
be  placed  in  the  Public  Document  Room 
and  a  request  sent  to  the  licensee  by  the 
NRC  for  proper  corrective  action  if 
deemed  necessary.  For  those 
inspections  performed  by  the 
Commonwealth  which  result  in 
deficiencies  in  compliance  with  NRC 
regulations,  the  Commonwealth  shall 
identify  the  deficiencies  in  the  cover 
letter  transmitting  the  report,  and 
specify  that  any  enforcement  action  is  a 
responsibility  of  the  NRC.  In  addition, 
when  any  findings  which  would  become 
a  violation  once  the  shipment  departs 
the  plant  gate  are  identified,  such 
findings  should  be  furnished  to  the 
licensee  and  the  NRC  Resident  Inspector 
before  the  shipment  departs  the 
licensee's  site.  It  is  the  Commission's 
sole  discretion  as  to  whether  the 
licensee  will  be  requested  or  required  to 
take  corrective  action  or  to  respond  to 
discrepancies  in  compliance  with  NRC 
regulations  as  a  result  of  findings  from 
these  inspections.  Commonwealth 
inspectors  will  provide  support  to  NRC 
during  any  hearings  and  other  meetings 
relating  to  their  inspections,  as  required. 

IV.  Changes  to  Implementing  Procedures 

These  implementing  procedures  may 
be  changed  by  mutual  written 
agreement  between  the  Director. 
Division  of  Radiation  Safety  and 
Safeguards.  NRC,  and  the  Chief. 


Division.  o£  Nuclear  Safety. 
.Commonwealth  orPennsyivania. 
For  tfe  Nwdur  Bt^faiovy  Camamakm. 

Division  of  Radiation  Safety  and  Safbgaards. 

Datedt  August  17, 1987. 

For  the  ComnMivwealth  of  PetuwyUaaia. 
WiUMm  P.  DMsaite; 
Division  of  Nuclear  Safsty- 

Dated:  September  16, 1887. 
[FR  Doe.  87-26287  Filed  11-12-87;  8:45  ami 
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RATURMD  RETIREIIENT  BOAFIO 
Privacy  Act  of  1974;  Proposetf 

agency:  Raib-oad  Betkement  Board 
ACnoiK  Notice  of  prapoaed  cbanoes.  to  a 
system  of  records., 


SUMMARY:  The  purpose  of  this  document 
is  to  give  notice  that  the  Railroad 
Retirement  Board  is  chaaging  the  system 
manager  £bi  one  of  its  systcnu  of 
records  and  that  it  is  proposing  to 
amend  the  same  system  ta  claim,  a 
general  exemption  uader  section  (j)(2)  to 
certain  Privacy  Act  requirementa. 
DAtTE:  The  change  in  system  manager  is 
effective  as  of  November  13, 19^;  t^ 
ckunied  general  exemption  mukes 
section  (j)(2)  will  become  effective  ap«n 
publieatioa  of  a  final  rule  establishiag 
the  general  exemption. 
ADDRESS:  Send  conoMHta  to  Beatrice 
Ezerski,  Secretary  to  the  Board.  Raiboad 
Retirement,  84«  Rush  Street  Chicago. 
Illinois  aOftll. 

FOR  FUBnm  MFORHATMM  OONTACR 

LeRoy  Blommaert.  Railroad  Retn«incnt 
Board.  M4  KuA  Street,  Chicago,  H&nois 
60611,  Telephone  312-751-4541. 
SUPPLEMCNTARY  IWrPWMATWIl.  The 

Railroad  Retirement  Board  proposes  to 
exempt,  undter  H»e  general  exemption 
provisions  of  5  U.S.C.  552a(j)(2),  system 
of  records,  RRB-43,  brvestigation  Files, 
last  published  at  50  FR  10832-39  fVfarch 
14, 1985). 

The  system  of  records  is  presently 
exempted  nnder  the  specific  exemption 
provision  of  5  U.S.C.  552a{kJ(2).  At  the 
time  this  system  was  established,  it  was 
not  maintained  by  a  component  of  the 
Board  "whidr  perfcmns  as  Hs  principaf 
function  any  activity  pertaining  to  the 
enforcement  of  criminal  laws,"  and 
hence  could  not  qualify  for  a  general 
exemption.  This  system  ianow 
maintained  by  a  newly  established 
Office  of  Inspector  General.  A 
component  of  that  Office,  the  Office  of 
Investigations,  performs  as  it  principal 
function  activities  pej:taiaiag  to  the 


enforcement  tA  crimtnal  laiwaw  The 
system  thaanow  qualifies  for  exemption 
under  5  U.S.C.  552a(iX2). 

The  In^iector  General  bdievea  that 
the  additional  protection  for 
investigation  records  afforded  by^ 
claiming  the  general  exemption  is 
necessary  because  of  the  sensitivity  of 
some  of  the  invesWgetioiis. 

Ob  Seftewlbtrn,  1987.  die  Raifroed 
Retirement  Board  filed  •  new/altered 
system  report  for  this  system  with  the 
Speaker  of  the  House  of 
Representatives,  the  President  of  the 
Senate,  and  die  Office  of  Management 
and  Btidget.  This  was  done  to  comply 
with  Section  3  of  the  Privacy  Act  of  1974 
and  OM3  Qrculat  No.  A-130.  Apendix  I. 

By  the  Authority  of  the  Board. 
Beatrice  ^etski. 
Secretary  of  the  Board. 

Dated:  November  4, 1987. 

RRB-43 

SYSTEH  NAME:  INVEST16ATION  FIUS— MUL 


This  section  is  revised  to  read  as 
follows: 


SYSTHII 

Assistant  bnpector  General,  Office  of 
Investigations.  Office  of  Inspector 
Genecal,  U.S.  Railroad  Retirement 
Boatd.  844  Rosk  Street,.  Ckieago.  Illinois 
60611 
•        *        *        *        • 

This  sectioa  is  revised:  to  read  as 
follows: 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
^WVWIONa  OF  THE  ACf. 

Pursuant  to  5  D.S.C.  552a(j)(2)  records 
in  this  system  sf  records  which  are 
compiled  for  the  purpose  of  crimbial 
investigations  are  exempted  from  the 
requirements  under  5  U.S.C,  5K2a(cK3) 
and  (4)  (Accounting  of  Certain 
Disclosures),  (d)  (Access  to  Records), 
(e)(1),  (2).  (3),  (4),  (G),  (H).  and  (I).  (5) 
and  (8)  (Agency  Reqairements),  (f) 
(Agency  Rules),  and  (g)  (CivU  Remedies) 
of5U.S£.552a. 

Purauent  to  5  U.S.G  552a(k)(2)  records 
in  this  system  of  records  which  consist 
of  investigatory  material  compiled  for 
law  en£QCGement  purposes  are  exempted 
from  the  notice,  access  and  contest 
requirements  under  5  U.S.C  5S2a^c)(3), 
(d).  (e)(1).  (e)(4)(G).  (H).  and  (I)  and  (f): 
however,  if  any  individual  is  denied  any 
right,  pnfvilege.  or  benefit  to  which  the 
individual  would  otherwise  be  eligible 
as  a  result  of  the  maintenance  of  such 
material,  such  material  shall  be 
provided  to  such  individual,  except  to 
the  extent  that  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 


Government  under  an  express  promise 
that  the  identity  «f  the  source  woaid  be 
held  in  cuniidencfc 

The  reason  why  the  head  of  the 
Railroad  Retirement  Board  decided  to 
exempt  this  system  of  records  under  5 
U.S.C.  532a(j)  and  S32(k)  are  given  in  a 
rule  published  elsewhere  in  this  Fadesal 
Register. 

|FR  Ooc  87-ai»4  Ptled  »-12-ar,  MS  am) 


SECURITIES  AND  EXCHANGE 
COMMISSION 


No.  34-25090;  FVe  No.  8R>«BOC- 


I 


PropOMdRiii* 
Board  OpHoiw 
telmln 


byCMcaflo 

IRC  HiMtfnQ 


Pursuant  to  section  19(b)(1)  of  U»e 
Seciunties  Exchange  Act  of  1934, 15 
U.S.C.  78s(bKl),  notice  is  hereby  given 
that  on  October  21, 1987,.  dw  Chii^go 
Board  Options  Exchange,  Inc. 
"(Exchao^")  filed  with  the  Securities 
and  Exchange  Conunission  the  proposed 
rule  change  as  described  in  Items  L  H 
and  lU  below,  which  Herns  hsve  been 
prepeced  by  the  self-cegulatory 
organization.  The  Commissian  is 
publishing  thn  notice  to  solicit 
comments  on  the  proposed  nde  change 
from  interested  persona. 

I.  Text  of  the  Proposed  Rule  Change 

The  proposed  role  change  provides 
that  in  emergency  circumstances,  the 
Office  of  tlae  Chairman  may  direct  that 
trading  continue  or  resume  in  as  index 
option  which  would  otherwise  be  halted 
due  to  a  percentage  of  the  stodn 
comprising  the  index  being  halted  or 
suspended  (in  the  case  of  broad-based 
index  options,  20%  of  the  index  value:  in 
the  case  of  industry  index  options,  10% 
of  the  index  value). 

II.  Sdf-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statntory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B).  and 
(C)  below. 
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(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  change  its 
index  trading  halt  rule  to  clarify  the 
Exchange's  ability  to  respond  to 
emergency  conditions.  As  the  rule 
currently  provides,  trading  in  a  broad- 
based  index  option  is  to  be  halted  if 
underlying  stocks  comprising  20%  of  the 
index  value  are  halted  or  suspended.  In 
industry  indexes,  trading  is  to  be  halted 
if  underlying  stocks  comprising  10%  of 
the  index  value  are  halted  or  suspended. 

Although  it  would  appear  that  the 
Exchange  already  has  broad  authority  to 
override  more  restrictive  trading  rules  as 
necessary  due  to  unusual  market 
conditions,  the  proposed  rule  change 
will  clarify  the  Exchange's  authority  to 
respond  to  emergency  conditions  as 
necessary  in  index  option  trading.  The 
Exchange  intends  to  use  this  emergency 
authority  sparingly,  to  allow  trading  in 
index  options  to  continue  where  market 
conditions  in  the  underlying  market 
have  reached  such  conditions  as: 
Widespread  trading  disruptions,  due  to 
such  factors  as  trading  imbalances;  a 
calamity  resulting  in  the  failure  of  the 
primary  market  to  open  trading;  or  a 
large-scale  reporting  failure  in  the 
primary  market.  Such  circumstances 
would  be  coupled  with  a  judgment  by 
the  Office  of  the  Chairman  '  that  it  is 
necessary  to  allow  market  participants 
to  continue  to  trade,  rather  than 
disabling  market  participants  from 
trading  at  a  time  of  substantial  market 
movement  and  acitivity. 

In  addition,  in  the  interest  of  clarity, 
the  word  "suspended"  is  deleted  from 
the  first  sentence  of  the  rule,  because 
trading  is  only  halted,  not  suspended, 
when  the  necessary  percentage  of  the 
index  is  not  open  for  trading. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and,  in  particular,  section  6(b)(5)  thereof, 
in  that  the  rule  change  will  enhance 
market  liquidity  and  efficiency,  and 
allow  the  Exchange  to  be  responsive  to 
market  conditions  in  the  regulation  of  its 
market  place. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 


■  The  Office  of  the  Chairman  consists  of  the 
Exchange's  three  highest  ofTicials:  its  Chairman. 
President  and  Vice  Chairman. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  4, 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  4. 1987. 

)onatban  G.  Katz, 

Secretary. 

(FR  Doc.  87-26242  Filed  11-12-.87;  8:45  am) 

aiLUNO  CODE  MM-01-M 


TENNESSEE  VALLEY  AUTHORITY 

Information  Collection  Under  Review 
by  Office  of  Management  and  Budget 
(0MB) 

AQENCV:  Tennessee  Valley  Authority. 
ACTION:  Information  Collection  under 
review  by  the  Office  of  Management 
and  Budget  (0MB). 

summary:  The  Tennessee  Valley 
Authority  (TV A)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  as  amended  by  Pub. 
L  99-591, 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  directed  to  the  Agency 
Clearance  Officer  and  also  to  the  Desk 
Officer  for  the  Tennessee  Valley 
Authority.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  Telephone:  (202)  395-3084. 

Agency  Clearance  Officer  Mark  R. 
Winter,  Tennessee  Valley  Authority,  100 
Lupton  Building,  Chattanooga,  TN  37401; 
(615)  751-2523. 

Type  of  Request:  Regular  submission. 

Title  of  Information  Collection: 
Energy  Center  Feedback  Form. 

Frequency  of  Use:  On  occasion. 

Type  of  Affected  Public:  State  or  local 
governments,  non-profit  institutions. 

Small  Businesses  or  Organization 
Affected:  No. 

Federal  Budget  Functional  Category 
Code:  271. 

Estimated  Number  of  Annual 
Responses:  400. 

Estimated  Total  Burden  Hours:  200. 

Need  for  and  Use  of  Information:  The 
Energy  Center  Feedback  Form  will 
provide  data  on  the  effectiveness  of  the 
TVA  Energy  Center's  educational 
materials,  exhibits,  and  programs.  The 
data  will  be  analyzed  to  determine  what 
changes,  if  any,  are  needed  to  meet  the 
Energy  Center's  educational  objectives. 
John  W.  Thompson. 
Manager  of  Corporate  Services,  Senior 
Agency  Official. 
[FR  Doc.  87-28195  Filed  11-12-87;  8:45  am] 

MLUNO  CODE  •1>l>-01-«l 


Information  Collection  Under  Review 
by  Office  of  Management  and  Budget 
(OMB) 

agency:  Tennessee  Valley  Authority. 


ACTION:  Information  collection  under 
review  by  the  Office  of  Management 
and  Budget  (OVffl). 
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SUHMABnr.  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  as  amended  by  Pub. 
L.  99-591. 

Requests  for  iafoematiffli.  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  directed  to  the  Agency 
Clearance  Officer  and  also  to  the  Desk 
Officer  for  the  Tennessee  Valley 
Authority,  Office  of  Inibnnation  and 
Regulatory  Affairsi  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  Telephone:  (2QZ)  395-3664. 

Agency  Clearance  Officer.  Mark  R. 
Winter,  Tennessee  Valley  Authority,  100 
Lupton  Building,  Chattanooga,  TN  37401; 
(615)  751^2523. 

Type  of  Request  Regular  submission. 

Title  of  Information  Collection: 
Hardwood  Lumber  Export  Production 
and  Market  Data  File. 

Frequency  of  Use:  On  occasion. 

Type  of  Affected  Public:  Businesses  or 
other  for-profit,  small  businesses  or 
organizations. 

Small  Businesses  or  Organizations 
Affected:  Yes. 

Federal  Budget  Functional  Category 
Code:  452. 

Estimated  Number  of  Annual 
Responses:  40. 

Estimated  Total  Annual  Burden 
Hours:  60. 

Need  for  and  Use  of  Information:  This 
survey  will  collect  inCormation  on  the 
production  capability  of  hardwood 
lumber  sawmills  in  die  Tennessee 
Valley  region.  The  data  will  be  used  to 
match  company  productawith  foreign 
market  demands  and  provide  necessary 
information  to  help  prepare  the 
companies  to  enter  new  international 
markets. 
John  W.  Thompsoa, 

Afanager  of  Corporate  Services,  Senior 
Agency  Official. 

[FR  Doc.  87-26196  Fitrd  11-13-67;  8:45  am] 

BHJJNQ  CODE  •12IH>1-« 

Information  CoHiBCtforT  tinder  Review 
by  Office  of  Managaimntand  Budget 
(OMB) 

agency:  Tennessee  Valley  Authority. 


action:  Information  collection  Under 
review  by  the  Office  of  Management 
and  Budget  (OMB). 

SUMMANY:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the 
following  proposal  for  dte  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  as  amended  by  Pub. 
L.  99-591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  directed  to  the  Agency 
Clearance  Officer  and  also  to  the  Desk 
Officer  for  the  Tennessee  Valley 
Authority,  Office  of  kiformation  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  Telephone:  (202)  395-3064. 

Agency  Clearance  Officer  Mark  R, 
Winter,  Tennessee  VaDey  Authority,  100 
Lupton  Building,  Chattanooga,  TN  37401; 
(815)  751-2523. 

Type  of  Request  Regular  submission. 

Title  of  Infoanation  Collection: 
Survey  of  State  Floodplain  Management 
Activities. 

Frequency  of  Use:  On  occasion. 

Type  of  Affected  Public:  State  or  local 
governments. 

Small  Businesses  or  Organizations 
Affected:  No. 

Federal  Bucket  Functional  Category 
Code:  452. 

Estimated  Number  of  Annual 
Responses:  54 

Estimated  Total  Annual  Burden 
Hours:  108. 

Need  For  and  Use  of  Information:  This 
information  collection  is  part  of  a  larger 
study  on  the  Status  of  the  Nation's 
Floodplain  Management  Program  and  is 
funded  by  the  Federal  Interagency  Task 
Force  on  Floodplain  Management.  The 
Task  Force  is  comprised  of  FEMA,  TVA, 
EPA.  uses,  the  Soil  Conservation 
Service,  Bureau  of  Reclamation,  and  the 
Corps  of  Engineers.  The  survey  data  %vill 
be  incorporated  into  a  comprehensive 
report  on  the  Statue  of  the  Nation's 
Floodplain  Man^ement  Program  and 
will  help  identify  hnprevements  that  can 
be  made  in  floodplain  management, 
lohn  W.  Thompson. 

Manager  of  Corporation  Services,  Senior 

Agency  Official 

[FH  Doc.  87-26197  FU«d  tt-13-«7;  8:45  am) 

MUING  CODE  1120-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Rtness  Determination  of  Aleutian  Air, 
Ltd. 

agency:  Department  of  Transportation. 
action:  Notice  of  Essential  Air  Service 
Fitness  Determination,  Order  87-11-14, 
Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
Aleutian  Air,  Ltd..  is  fit,  willing  and  able 
to  provide  essential  air  service  under 
section  419  of  the  Federal  Aviation  Act 
and  is  capable  of  providing  reliable 
essential  air  service  at  Umnak  Island 
(Nikolski),  Alaska. 

Responses:  All  interested  persona 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitnesa 
determination  and  rehability  findings 
should  file  their  responses  with  the 
Service  Analysis  Division.  P-63.  Room 
5100,  Department  of  Transportation,  400 
7th  Street,  SW.,  Washington.  DC  20590, 
and  serve  them  on  all  persons  listed  in 
Appendix  G  of  the  order.  Responses 
shall  be  filed  no  later  than  November  23. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT 

John  R.  McCamant,  Service  Analysis 
Division,  P-63.  Room  510a  Department 
of  Transportation,  400  7th  Street,  SW.. 
Washington.  DC  20590  (202)  366-1060. 

Dated:  November  6, 1987. 
Matthew  V.  Scocoua, 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  87-28247  Filed  11-12-87:  8:45  am| 

BILUNa  COOK  4»10.«2.« 


Application  of  Saagull  Air  Service,  inc. 
for  Certificate  Auttiority  UiNler 
SukpMtQ 

agency:  Office  of  the  Secretary,  DOT. 

action:  Notice  of  Order  to  Show  Cause 
(Order  87-11-15).  Docket  44150. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  finding  Seagull  Air 
Service,  Inc.,  fit  and  awarding  it  a 
certificate  of  public  convenience  and 
necessity  to  engage  in  interstate  and 
overseas  scheduled  air  transportation. 

DATES:  Persons  wishing  to  file 
objectiona  should  do  so  no  la^er  than 
November  24, 1987. 

ADDRESSES:  Responses  should  be  filed 
in  Docket  44150  and  addressed  to  the 
Documentary  Servicaa  Division  (G-55, 
Room  4107).  U.S.  Department  of 
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Transportation.  400  Seventh  Street.  SW.. 
Washington.  DC  20590  and  should  be 
served  upon  the  parties  listed  in       j 
Attachment  A  to  the  order.  ' 

FOR  FURTMEII  INFORMATION  CONTACT. 
Mrs.  Mary  Catherine  Terry,  Air  Carrier 
Fitness  Division,  Office  of  Aviation 
Analysis.  U.S.  Department  of 
Transportation.  400  Seventh  Street.  SW., 
Washington,  DC  20590.  (202)  366-2343. 

Dated  November  6, 1987. 
Matthew  V.  Scocozza. 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

(FR  Doc.  87-28246  Filed  11-12-87;  8:45  am] 

HLUNQ  COOC  4«10-«a-M 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  iiaterials 
Transportation;  Applications  for 
Renewral  or  Modification  of 
Exemptions  or  Applications  to 
Become  a  Party  To  an  Exemption 

AQENCV:  Research  and  Special  Programs 

Administration,  DOT. 

action:  List  of  applications  for  renewal 

or  modification  of  exemptions  or 

applications  to  become  a  party  to  an 

exemption. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  eariier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  application  are  for 
extension,  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
they  are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal;  application  numbers  with  the 
suffix  "F*  denote  party  to.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATES:  Comment  period  closes 
December  3. 1987. 
ADORttS  COMMENTS  TO:  Dockets 
Branch,  Research  and  Special  Programs 


Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION  CONTACT 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch. 
Room  8426,  Nassif  Building,  400  7th 
Street  SW..  Washington,  DC. 


Renewal 

Applica- 
tion No. 

AppTicant 

of 
exemp- 
tion 

3004-X 

Air  Products  and 
Ctiemicals,  Inc., 
Allentown,  PA. 

3004 

4453-X 

El  Dorado  Ctiemical 
Company,  St 
Louis,  MO. 

4453 

4850-X 

Halliburton  Company. 
Duncan,  OK. 

4650 

4850-X 

GOEX,  Inc.  Cleburne. 
TX. 

4850 

5206-X 

El  Dorado  Chemical 
Company,  St. 
Louis,  MO. 

5206 

5749-X 

E.  1.  du  Pont  de 
Nemours  & 
Company,  Inc., 
Wilmington,  DE. 

5749 

5876-X 

FMC  Corporation, 
Philadelphia,  PA. 

5876 

5945-X 

Cardox  Corporation. 
Countryside,  IL 

5945 

5951 -X 

Dixie  Petro-Chem, 
Inc.,  Dallas,  TX. 

5951 

5951 -X 

Jones  Chemicals, 
Incorporated, 
Caledonia.  NY. 

5951 

6296-X 

Rhone-Poulenc  Inc., 
Monmouth 
Junction,  NJ  (See 
Footnote  1). 

6296 

6501 -X 

GOEX,  Inc.,  aebume, 
TX. 

6501 

6530-X 

National  Welders. 
Charlotte.  NC. 

6530 

6530-X 

Union  Carbide 
Corporation, 
Danbury,  CT. 

6530 

6530-X 

Messer  Griesheim 
Industries,  Inc., 
Valley  Forge,  PA. 

6530 

6626-X..„ 

Brown  Welding 
Supply,  Inc.,  Salina, 
KS. 

.     66?6 

6765-X.... 

Messer  Griesheim 
Industries,  Inc., 
Valley  Forge,  PA. 

6765 

6765-X.... 

Union  Carbide 
Corporation, 
Danbury,  CT. 

6765 

7011-X.... 

.  Russell-Stanley 
Corporation,  Red 
Bank,  NJ  (See 
Footnote  2). 

7011 

7052-X.... 

.  American  Meter 
Company, 
Philadelphia,  PA. 

7052 

Applica- 
tion No. 


7052- 
7052- 


l-X. 


7052 
7052-X. 

7052-X. 


7052 
7052 


l-X. 


I-X. 


7052 
7052 
7052 
7052 
7052 
7052 


!-X. 


I-X. 


!-X. 


I-X. 


l-X. 


7052-X. 


7052-X. 


7052-X. 


7052 
7052 


l-X. 


I-X. 


7052-X. 


I-X. 


I-X. 


7052 
7052 
7052-X. 
7052-X. 

7052-X . 


7052 
7052 


Applicant 


l-X.., 


Battery  Engineering, 
Inc.,  Hyde  Park. 
MA. 
Beckman 
Irtstruments,  Inc., 
Fullerton,  CA. 
Geartiart  Industries, 

Inc..  Fort  Worth,  TX. 
General  Dynamk» 
Corporation,  Forth 
Worth.  TX. 
GTE  Government 
Systems 
CorporatkKi, 
Waltham,  MA. 
In-Situ,  Inc.,  Laramie, 

WY. 
Moli  Energy,  Limited, 
Bumaby,  B.C., 
Canada 
Northrop  Corporation, 

Hawthorne,  CA. 
Smith  International, 

Houston,  TX. 
Sparton  Corporation, 

Jackson,  Ml. 
TNR  Technteal,  Inc.. 

Deer  Parte,  NY. 
Eastman  Christensen, 
Salt  Lake  City,  UT. 
GN  Lithium  Batteries 
asKoege, 
Denmark. 
Schlumt>erger  Well 
Servk:es, 
Rosharon,  TX. 
Hughes  Electronics 
Products 
Corporation, 
Livonia,  Ml. 
Jet  Propulsk>n 
Laboratory, 
Pasadena,  CA. 
Sonatech,  Inc.. 
Ventura,  CA. 
Teledyne  Systems 
Company, 
Northridge,  CA. 
Row  Research 
Corporation, 
Houston.  TX. 
Macrodyne.  In&. 

Schenectady.  NY. 
NL  Industries.  Inc.. 

Houston,  TX. 
Bren-Trontes,  Inc.. 
Commack,  NY. 
Stppican  Ocean 
Systems,  Inc., 
Marion,  MA. 
ITT  Barton 
Instruments 
Company,  City  of 
Industry.  CA. 
Interstate  Electronk:s 
Corporatk>n, 
Anaheim.  CA. 
DME  Corporatnn.  FL 
Lauierdale.  FL 


Renewal 

of 
exemp- 
tion 


Applica- 
tion No. 


7052 

7052 

7052 
7052 

7052 

7052 
7052 

7052 
7052 
7052 
7052 
7052 
7052 

7052 

7052 

7052 

7052 
7052 

7052 

7052 
7052 
7052 
7052 

7052 

7052 
7052 


7052-X. 


7052-X. 


7052-X. 
7052-X. 
7052-X . 
7073-X . 
7595-X. 


7595-X. 


7753-X. 
7770-X. 
7909-X. 


7943-X. 
7943-X. 
7946-X. 


7969-X. 


8006-X. 
8099-X. 


8156-X. 


8162-X. 


821 3-X. 


e273-X. 


8354-X. 


8445-X. 


8445-X. 
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Applicant 


Electrochem 

Industries,  Inc., 

Clarence,  NY. 
McDonnell  Douglas 

Corporation,  St 

Louis,  MO. 
Wilson  Greatbatch 

Ltd.,  Clarence,  NY. 
Altus  Corporation, 

San  Jose,  CA. 
SAFT  America,  Inc., 

Cockeysville,  MD. 
Ethyl  Corporation, 

Baton  Rouge,  LA. 
Rhone-Poulenc,  Inc., 

Monmouth 

Junctk>n,  NJ. 
Rhone-Poulenc  Ag 

Company, 

Research  Triangle 

Part*.  NC. 
Monsanto  Company, 

Saint  Louis,  MO. 
Eurotainer,  S.A., 

Paris,  France. 
Dow  Chemrcal 

Company,  Midland, 

Ml  (See  Footnote 

3). 
Hasa.  Inc.,  Saugus. 

CA. 
GPS  Industries,  City 

of  Industry,  CA. 
Westinghouse 

Electric 

Corporation, 

Horseheads.  NY. 
Crosby  &  Overton, 

Inc..  Long  Beach, 

CA. 
Kilgore  Corporation, 

Toone,  TN. 
Rhone-Poulenc  Ag 

Company, 

Research  Triangle 

Part(,  NC  (See 

Footnote  4). 
LJqukJ  Carbonk: 

Specialty  Gas 

Corporation, 

Chwago,  IL. 
Structural  Composites 

Industries,  Pomona, 

CA. 
Trailmaster  Tanks, 

Incorporated,  Fort 

Worth,  TX. 
TRW  Vehicle  Safety 

Systems, 

Washington,  Ml. 
Compagnie  des 

Containers 

Reservoirs,  Paris, 

France. 
Dow  Chemical 

Company,  MkJIand. 

ML 
Rohm  and  Haas 

Company, 

Philadelphia,  PA. 


Renewal 

of 
exemp- 
tion 


7052 

7052 

7052 
7052 
7052 
7073 
7595 

7595 

7753 
7770 
7909 

7943 
7943 
7946 

7969 

8006 
8099 

8156 

8162 
8213 
8273 
8354 

8445 
8445 


Applica- 
tion No. 


8445-X. 


8445-X. 


8445-X. 


8478-X. 
8556-X. 


8585-X. 


8602-X . 


8718-X. 


8725-X . 


8757-X . 


8758-X. 


8767-X. 
8967-X. 


9043-X. 


9120-X. 


9262-X. 


9400-X. 


9414-X. 


9440-X. 
9462-X. 


9480-X. 


9499-X. 


951 3-X. 


Applicant 


Thomas  Gray  & 

Associates,  Inc., 

Orange,  CA. 
Rhone-Poulenc,  Inc., 

Monmouth 

JurK:tk>n,  NJ. 
U.S.  Department  of 

Defense.  Falls 

Church,  VA. 
West-Mark,  Ceres, 

CA. 
Air  Products  and 

Chemk^als,  Inc., 

Allentown,  PA. 
Bergen  Banel  and 

Drum  Company, 

Kearny,  NJ  (See 

Footnote  5). 
Minnesota  Valley 

Engineering,  Inc., 

New  Prague,  MN. 
Structural  Composites 

Industries,  Pomona, 

CA. 
CNG  Cylinder 

Corportk>n,  Long 

Beach,  CA. 
Y-Z  Industries,  Inc., 

Snyder,  TX  (See 

Footnote  6). 
Unk>n  CartMde 

Corporation. 

Danbury,  CT. 
HR  Textron,  Inc., 

Pacoima,  CA. 
Hercules, 

Incorporated, 

Wilmington,  DE. 
Ozella  Harrington 

Trucking  Company, 

Benson,  AZ. 
Western  Atlas 

lntematk>nal.  Inc., 

Houston,  TX  (See 

Footnote  7). 
GOEX,  Inc.,  Cleburne, 

TX  (See  Footnote 

8). 
Poly  Cal  Plastk», 

Inc..  French  Camp. 

CA. 
Union  CartMde 

CorporatkKi, 

Daribury,  CT. 
Hoover  Group,  Inc.. 

Beatrice,  NE. 
Aztec  Metal 

Fabricating  Co., 

Odessa.  TX. 
Air  Products  and 

Chemnals,  Inc., 

Allentown,  PA. 
Cleveland  Container 

Corporatk>n, 

Cleveland.  OH. 
American  Cyanamid 

Company,  Wayne, 

NJ. 


Renewal 

of 

exemp- 

tk)n 


8445 

8445 

8445 

8478 
8556 

8585 

8602 

8718 

8725 

8757 

8758 

8767 
8967 

9043 

9120 

9262 

9400 

9414 

9440 
9462 

9480 

9499 

9513 


Renewal 

Applk:a- 
tkxiNo. 

Applicant 

of 

exemp- 

tron 

9527-X 

Carolina  Aircraft 
Corporatkw.  FL 
Uuderdale,  FL. 

7527 

9545-X 

Keystone 
Diagnostrcs.  Inc., 
Columbia.  MD. 

9545 

9555-X 

E.  1.  du  Pont  de 
Nemours  & 
Company,  Inc., 
Wilmington,  DE. 

9555 

9577-X 

Altus  CorporatkKi, 
San  Jose,  CA  (See 
Footnote  9). 

9577 

9690-X 

Snyder  Industries, 
Inc.,  Lincoln,  NE 
(See  Footnote  10). 

9690 

9798-X 

Sodete  Euromissile. 
Fontenay-aux- 
Roses,  France 
(See  Footnote  11). 

9798 

9854-X 

Morton  Thk>kol,  Inc., 
Brigham  Ci^,  UT. 

9854 

'  To  authorize  materials  klentifted  as 
organophosphorus  pestickle,  solid,  n.o.s.  as 
additional  materials. 

'  To  authorize  additk>nal  materials  that  are 
classed  as  corrosive.  flammat)le.  poison  B  and 
oxkJizer,  solkis,  and  presently  auttwrized  in 
DOT  Specifk^tkxi  21 C  fiber  dnjms. 

'To  auttKKize  renewal  and  an  atterr^tive 
packaging  configuratkKi. 

*To  authorize  slight  nKxJifk^tkKis  to  tne 
prescribed  packaging — reductksn  of  size  and 
rtotched  areas  on  end  panel  flaps. 

^  To  renew  and  authorize  certain  hazardous 
materials  whk:h  are  not  presently  authorized  in 
DOT  SpecifKatkKi  34  containers. 

*To  auttKKize  rail  and  water  as  additional 
modes  of  transportatkKi. 

^  To  auttKKize  pressure  testing  of  tfie  pres- 
sure vessels  at  a  ksnger  interval,  at  least  every 
5  years,  than  presenny  prescribed. 

■  To  authorize  certain  DOT  specificatkKi  fi- 
t>ertK>ard  boxes  as  additkKtal  packaging. 

*  To  auttKKize  an  alternative  t>attery  design. 

>°  To  auttKKize  cargo  vessel  as  an  additkKv 
al  mode  of  transportatkKi  arKl  to  approve 
combustible  lk)ukis  as  additkKtal  materials. 

' '  To  rer>ew  exemption  originally  issued  on 
an  emergerK:y  basis  to  auth<Kize  shipment  of 
rocket  ammunitk}n  with  expk>sive  projectile, 
classed  as  Class  A  expkistve  by  cargo  aircraft 
only. 


Applk»- 
tkKiNo. 

Applk^nt 

Parties  to 

exemp- 

tkx) 

2582-P 

Advance  Research 
Chemk^ls,  Inc., 
Catoosa,  OK. 

2582 

4453-P 

Roundup  Powder 
Company.  Inc., 
Miles  City,  MT. 

4453 

4453-P 

Harrison  Explosives. 
Inc..  Allentown,  PA. 

4453 

4484-P 

Lx^uKl  CartxKw:  Gas 
Corporatton, 
Chk»go,  IL 

4884 

437fM 
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ApptiCSh 
tionNo. 


6293-P... 
6922-P... 

6922-P... 

6922-P  _. 

7051-P.. 

7052-P.. 
7616-P.. 

7835-P.. 
8006-P.. 

8077-P.. 

8180-P. 

8390-P. 
8445-P. 

8451-P. 


AppKcant 


Adas  Powder 
CofDpeny.  OaNas. 
TX 
Great  Lakes 
Chemical 
Corporation,  West 
Lafayette.  IN. 
Shin-Etsu  Silicones  of 
America.  Inc., 
Torrance,  CA. 
Stwi-Etsu  Chemical 
Co.,  Ltd.,  ToKyo, 
Japaa 
Advance  Research 
Chemicals,  Inc., 
Catoosa.  OK. 
Battery  Assemblers 
Inc.,  Bohemia.  NY. 
Grand  Tmnk  Western 
Railroad  Company, 
Detroit,  Mi. 
Amerigas  Inc.,  Valley 

Forge,  PA. 
Esquire  f^ovelty 
Corporation, 
Amsterdam,  NY. 
Liquid  Carbonic 
Specialty  Gas 
Corporation, 
Chicago,  IL 
Liquid  CartXHUc 
Specialty  Gas 
Corporation, 
Chicago,  IL 
KTI  Ctiemicais.  Inc., 

Danbury,  CT. 
Chem-Oearof 
Baltimore, 
Baltimore,  MD. 
Oin  Chemicals  Group 
Research  Center, 
Cheshire,  CT. 


Parties  to 

«Kemp- 

tion 


Applica- 
tion No. 


Applicant 


6293 

I 

6922 


6922 

6922 

7051 

7052 

7616 

I 
7835 

8006 
8077 

8180 

8390 
8445 

8451 


8526-P.. 
8526-P.. 
e526-P .. 

8923-P.. 

9610-P. 

9750-P. 
9841 -P. 


Key  Way  Transport 

Inc.,  Baltimore.  MD. 
Stanley  J.  Ciar1(, 

Emden,  IL 
North  Star  Transport, 

Inc.,  St  Paul,  MN 

(See  Footnote  1). 
Liquid  Cartxxiic 

Specialty  Gas 

Corporation, 

Chicago,  IL 
IMR  Powder 

Company, 

Rattsburgh,  NY. 
LaRoche  Industries 

Inc.,  Atlanta,  GA. 
Greenfield  Overseas 

Containers,  Inc., 

Sandton,  South 

Africa. 


Parties  to 
exemp- 
tion 


8526 
8526 
8526 


9610 


>  To  authorize  party  status  arxj  an  additional 
heating  system  for  the  motor  vehicle. 

This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  section  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U5.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  November  5. 
1987. 

|.  Suunne  Hedgepeth. 
Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 
[FR  Doc.  87-26249  Filed  11-12-87;  8:45  am] 

mXMQCOOE  M10-60-II 


New  Exemptions 


Offic«  of  Hazardous  Materials 
Transportation:  A|>piications  For 
Exemptions 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

action:  List  of  api^icants  for 
exemptions. 

summary:  In  accordance  with  the 
8923     procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
g75Q     Hazardous  Materials  Transportation  has 

received  the  applications  described 
9841      herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — ^Motor 
vehicle,  2— Rail  freight.  3— Cargo  vessel, 
4 — Cargo-only  aircraft.  5— Passenger- 
carrying  aircraft. 

DATE:  Comment  period  closes  December 
17. 1987. 

ADDRESS  COMMENTS  TO:  Dockets 
Branch.  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  MFOflMATION:  Copies 
of  the  applications  are  available  for 
inspection  in  the  Dockets  Branch,  Room 
8426,  Nassif  Building.  400  7th  Street  SW.. 
I  Washington,  DC. 


N*. 


•STa-HL... 


W7S4I- 


9874-N.. 


9S7S-N-. 
9S77-M- 


Oin  Hunt  SpwaMy  Products,  Inc. 
Sa«wd.N- 

Bomler  Drums.  Ltd.  Cheslwa.  Eng- 


DE. 

Dow  Ctwmcal  Coni|Miv>  rwsport, 
TX 

rmncBwa  mnvs,  inc.,  ovi  xj^m^ 
dro.  CA. 

MsWcrsW.  Inc..  BMmon.  MD 

Systran  Donnar.  Concord,  CA 


RegulalxxHs)  aHacted 


«CFR  173  251(b)(1).  175.3...- 

40  CFB  178.224-1.  173.156. 
173.154.  173.217,  173.365, 
ITaSIO,  175.3. 

4*  OFB  173.184.  17SJ _. 

49  0F«  177.834(0(3) — . 

4SCFR  173.346.  178.251-2 


Nalurs  o(  examplion  tharaof 


48CFR173J4(d).. 


4S  CFR  173.304-a2 . 


To  SMthortza  sNpmam  of  boron  uiwjiMMe  dasaed  as  a  conoakia  niMsriil  in  aacocdanoa  aillli 
49  cm  173i51(bM1)  «eap«  *m  a  stainless  deal  containar  not  to  aaoaad  ^2  Mars  win  ba 
subalilulad  lor  the  spadHad  gMM  innar  container.  (Modea  1,  2.  3.  4.) 

To  auttntaa  nwiufactura,  msfUng  and  sale  ol  twvOOT  apadlicalian  (bar  tkwna  a«»ji»alonl  to 
DOT  SpecMcation  21C  (bar  dnims  axcaiit  lid  ia  oonslnictad  ol  *i*i  dsnsHy  patyathytona  tor 
iranaponing  ol  cartwi  tmnMt  saMs,  oxidizem.  and  Claaa  B  poison^  aold,  (Modea  1.  Z, 
3.4.) 

To  aultioriza  sMpmeni  ol  nikocelluloaa  «»tth  not  less  than  25%  water  by  «eigM  dasaed  es  a 
nammaUo  eoM  in  a  non^XJT  oomtainalion  package  conaisling  ol  a  ptaMc  sack  seeled  by  a 
bghlaning  bwd  around  the  nack  in  a  non-OOT  apecMicalion  libartioart  bn  sealed  by  gkie 
and  taping.  (Modea  1.  2.  3,  4.)  ^^ 

To  pamat  obaervice  o(  kMdktg  and  unkiadmg  ol  cargo  tanks  by  P*****"!**"^ J™*? 
cameras  and  monilois  liOBi  control  centers  instead  ol  personnel  remainng  wiWn  25  leet  ol 

Itie  cargo  lank.  (Modal.)  _ 

To  aaltaiwe  nanulactm.  marking  «id  sale  ol  a  stainlass  steal  DOT  SpedHcatian  57  portable 
tank  wRhoul  a  bottom  outM  tar  uae  in  the  transport  ol  tokiens  dtooeyanala.  daaaed  as  a 

poison  B.  (Modea  1.  ^)  _    _^ , 

To  aulhoriia  uae  of  a  lusMa  aaMy  lalia*  devioe  on  DOT  Spedlcalkin  3S  oymders  used  as 

Ira  aidinguishsrs  and  charged  «ilh  a  nonflaawnable  liquefied  oampraaaad  gaa.  (Mode  1.) 
To  authoiiza  manuJactura,  mvking  and  aala  o«  cylinders  (lire  SKlinguisheia)  oomparaWe  to 

DOT  Specification  38  awapt  Ihe  maximum  filling  density  wifi  be  145%  kisteed  o«  124%  to 

conlM  BromoWluoromelhwe  (fl-l3Bl  or  H-1301).  classed  aa  •  nonfiammeble  gas. 

(Modas  1. 4, 5.) 


■MK  Revjesl  ravisien  to  on^nal  vpicafion  piMshsd  in  Federal  RagMer    on  Tuesday.  July  14,  1967  on  page  26390.  To  aulhoriza  »oaa  hazardous  nwMilals  Sat  are  pannined  lor 
tf^mam  by  the  M  Tank  TaUe  <n  steel  tanks  to  ba  tttppaH  m  identical  tanks  except  they  are  constructed  of  nckei. 
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This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  section  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  In  Washington,  DC,  on  November  5, 
1987. 

J.  Suzanne  Hedgepeth, 

Chief,  Exemptions  Branch  Office  of 
Hazardous  Materials  Transportation. 
(FR  Doc.  87-26248  Filed  11-12-87;  8:45  am) 

BILUNQ  CODE  491»-«0-M 


Urtian  Mass  Transportation 
Administration 

UMTA  Sections  3  and  9  Grant 
Obligations 

agency:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT. 


action:  Notice. 


summary:  Public  Law  99-500  signed  into 
law  by  President  Reagan  on  October  18, 
1986,  contained  a  provision  requiring  the 
Urban  Mass  Transportation 
Administration  to  publish  an 
announcement  in  the  Federal  Register 
each  time  a  grant  is  obligated  pursuant 
to  sections  3  and  9  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended. 
The  statute  requires  that  the 
announcement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  receiving  each  grant. 
This  notice  provides  the  information  as 
required  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  R.  Fleischman,  Chief,  Resource 
Management  Division,  (202)  366-2053, 


Section  3  Grants 


400  Seventh  Street,  SW.,  Washington. 
DC  20590. 


suppi^mentary  information:  The 

Section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  in  urban  areas. 
Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  Section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  Pub.  L.  99-500,  UMTA  reports  the 
following  grant  information: 


Transit  property 


Santa  Cruz  Metropolitan  Transit  District,  Santa  Cruz,  CA 

Souttiern  California  Rapid  Transit  District,  Los  Angeles,  CA 

Santa  Clara  County  Transit  District,  San  Jose,  CA 

Public  Utilities  Commission,  San  Francisco,  CA 

Bay  Area  Rapid  Transit  District,  San  Francisco,  CA 

City  of  Vail.  Vail,  CO 

Connecticut  Department  of  Transportation,  Hartford,  CT 

Connecticut  Department  of  Transportation,  Hartford,  CT 

Regional  Transportation  Authority-Commuter  Rail  Division,  Ctiicago,  IL... 
Regional  Transportation  Autfiority-Chicago  Transit  Autttority.  Chicago,  IL 

Greater  Portland  Transit  District,  Portland,  ME 

Mass  Transit  Administration,  Laurel,  MD 

Montachussetts  Regional  Transit  Authority,  FitchtMjrg,  MA 

Pioneer  Valley  Transit  Authority,  Springfield,  MA 

St.  Cloud  Metropolitan  Transit  Commission,  St.  Cloud,  MN 

New  Jersey  Transit  Corporation,  Newark,  1^ 

New  Jersey  Transit  Corporation,  Newark,  NJ 

New  Jersey  Transit  Corporation,  Newark,  NJ 

Metropolitan  Transit  Authority,  New  York,  NY 

Metropolitan  Transit  Authority,  New  Yorit,  NY 

Chemung  County  Transit  System,  Elmira,  NY 

Metropolitan  Transit  Authority,  New  York,  NY 

Nassau  County,  Long  Island,  NY 

Nassau  County,  Long  Island,  NY 

Southwest  Ohio  Regional  Transit  Authority,  Cincinnati,  OH 

Tri-County  Metropolitan  Transit  District,  Portland,  OR 

I.ane  County  Transit  District,  Eugene,  OR 

Southeastern  Pennsylvania  Transportation  Authority,  Philadelphia.  PA .... 

Mass  Transit  Authority,  Houston,  TX 

Seattle  Metro,  Seattle,  WA 

Monongalia  County,  Morgantown,  WV 


Grant  numtier 


CA-03-0311 

CA-03-01 30-07. 

CA-03-0309 

CA-03-0309 

CA-03-0321 

CO-03-0041 

CT-03-0050 

CT-03-0054 

IL-03-01 26-01... 

IL-03-0134 

ME-03-0020 

MD-03-0037 

MA-03-0150 

MA-03-0152 

MN-03-0036 

NJ-03-0064 

NJ-03-0065 

NJ-03-0068 

NY-03-0218-01. 

NY-03-0229 

NY-03-0227 

NY-03-0230 

NY-03-0224 

NY-03-0225 

OH-03-0095 

OR-03-0025-07 

OR-03-0033 

PA-03-0195 

TX-03-0090 

WA-03-0059-02 
WV-03-0019 


Grant  amount 


$1,235,343 

107,380,398 

18.357,750 

9,144.000 

4.854,000 

202.875 

17.478.000 

9,561.750 

1.875.000 

3.124,995 

1,249.995 

442.791 

546.450 

525.000 

340.000 

20,000,001 

6,667,500 

19,597,500 

2.495.388 

57.282.075 

195.000 

2.719,500 

123,750 

99,000 

2,700,000 

1,293,500 

6.171,693 

7.500.000 

17,885.475 

67,412.649 

712.500 


Date 
obligated 


09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-24-87 
09-30-87 
09-30-87 
09-30-87 
09-24-87 
09-24-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-24-87 
09-30-87 
09-18-87 
08-21-87 
09-24-87 


Section  9  Grants 


Transit  property 


Municipality  of. Anchorage.  Anchorage,  AK 

Tuscaloosa  County  Parking  and  Transit  Authority,  Tuscaloosa,  AL 

Alabama  Highway  Department,  Montgomery.  AL 

City  of  Gadsden,  Gadsden,  AL 

City  of  Huntsville.  Huntsville,  AL 


Grant  numt>er 


AK-90-X005-00 
AL-90-X027-00 
AL-90-X026-00 
AL-90-X025-00 
AL-90-X024-00 


Grant  amount 


$999,990 
174,500 

1.289.312 

43,077 

411.792 


Date 
Obligated 


09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
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Section  9  Grants— Continued 


Transit  property 


MobOe  Trarwrt  AutNx«ty.  Mobile,  AL 

City  of  Gadsden,  Gadsdea  AL...- -. — 

Central  Arkansas  Transit.  Little  Rock.  AR _ 

Arkansas  State  Highway  and  Transportation  Department.  Little  Rock.  AR . 

Bay  Area  Rapid  Transit  District,  San  Francisco,  CA _._ 

Swia  Ci»a  County  Transportation  Agency.  San  Jose.  CA 

Stockton  Metro  Transit  District  Stockton.  CA.. 


Southern  Caliiomia  Rapid  Transit  District,  Los  Angeles,  CA.. 

City  ol  Napa,  Napa.  CA. — „ 

Santa  Maria  Area  Transit  Santa  Maria,  CA- _ 

Chico  Area  Transit  Service,  Chico,  CA — 

Sacramento  Regiorwrf  Transit,  Sacramento,  CA 

Municipal  Ralway,  San  Francisco,  CA. 


Grant  numt>er 


Grant  amount 


Metropolitan  Transit  Devetopment  Board.  San  Diego,  CA . 

Public  Utility  Commission,  San  Francisco,  CA ...» — 

City  of  Fort  Collins,  Fort  Collins,  CO 

City  of  Puebto,  Pueblo,  CO , 

City  of  Greeley,  Greeley,  CO. 


City  of  Colorado  Springs,  Colorado  Spnngs,  CO 

Denver  Regiorral  Transportation  District  Denver,  CO... 

Town  of  Stratford,  Stratford.  CT 

Housatonic  Area  Regional  Transit,  Dantnjry,  CT . 


Capitol  Region  CourKil  of  Governments,  Hartford,  CT 

Middtetown  Transit  District,  Middletown,  CT 

Greater  Hartford  Transit  District  Hartford,  CT 

Greater  New  Haven  Transit  District  New  Haven,  CT 

PineMas  Suncoast  Transit  Authority,  Clearwater,  Fl — 

East  Volusia  Transportation  Authority.  Daytona  Beach.  FL. 
City  of  New  Smyrna  Beach,  New  Smyrna  Beach,  FL 


Orange-Semlnole-Osceola  Transportation  Authority.  Oriando,  FL ... 
Palm  Beach  County  Transportation  Authority.  W.  Palm  Beach,  FL.. 

Augusta-Richmond  County  Planning  Commission,  Augusta,  GA 

Georgia  Department  of  Transportation,  Atlanta,  GA 

Departonent  of  Transportation  Services.  Honolukj,  HI 

University  of  Iowa,  Iowa  City,  lA _ - 

Iowa  City  Transit  Iowa  City,  lA 

Sioux  City  Board  of  Transit  Tmstees.  Sioux  City,  lA 

De  Moines  Metropolitan  Transit  Authority,  Des  Moines,  I A 

City  al  Pocatello,  Pocatello,  ID 

Danville  Runarourxl,  Danville,  IL - - 


Regional  Transportation  Authority— Commuter  Ran  Diviskxi,  Chicago,  II 

Regkiral  Transportation  Authority— Chicago  Transit  Authority.  Chicago,  IL. 

Decatur  Public  Transit  System.  Decatur.  IL 

Loves  Park  Transit  System.  Loves  Park,  IL — 

Rockford  Mass  Trans*  District  Rockford,  IL 

Ct»mpagn-U(bana  Mass  Transit  District  Champaign-Urbana,  IL 

Greater  Peoria  Mass  Transit  District  Peoria,  II 

Pace  Suburt)an  Bus  Service,  Chicago,  IL „ 

City  of  MurKie.  Muncie,  IN — 

East  Chicago  Bus  Transit  East  Chicago.  IN — 

Gary  Pubbc  Trarreportation  Corporation,  Gary.  IN - 

Wichita  Metropolitan  Transit  Authority,  Wichita,  KS 

MkJ  America  Regional  Council.  Kansas  City,  KS 

Topeka  Metropolitan  Transit  Authority,  Topeka.  KS — 

Transit  Authority  of  the  Lexington-Fayette  Urban  Cty.,  Lexington,  KY 

Shreveport  Area  Transit  Area,  Shreveport  LA 
City  of  AlexarKlria,  Alexandria.  LA. 


St  Bernard  Urban  Rapid  Transit,  St.  Bernard  Parish,  LA 

Regional  Transit  Authority.  New  Orieans,  LA 

Capital  Transportation  Corporation.  Baton  Rouge,  LA 

Merrimack  Valley  Regional  Transit  Authority.  Bradford,  MA 

LoweM  Regk}nal  Transit  Auttx)rity,  Lowell,  MA _ 

Worcester  Regiortal  Transit  Authority,  Worcester,  MA 

Berkshire  Regional  Transit  Authority.  Pittsfield,  MA 

Bershire  County  Regional  Planning  Commission,  Pittsfield,  MA 

Howvd  County  Columbus  Transit  System,  Baltimore,  MD 

Allegany  County  Transit  Authority,  Cumbertand,  MD 

Casco  Bay  Island  Transit  District  Portland,  ME 

Kalamazoo  Metro  Transit  System.  Kalamazoo,  Ml 


AL-90-X023-00-. 

AL-90-X018-01 ... 

AR-90-X009 

AR-90-X010 

CA-90-X038-04... 

CA-9O-X044-03... 

CA-90-X10»-01... 

CA-90-X204-01... 

CA-90-X237-01... 

CA-90-X254-00... 

CA-90-X255-00... 

CA-90-X1 45-01... 

CA-90-X223-01.. 

CA-90-X256-00.. 

CA-90-X263 

CO-90-X013-01 . 

CO-90-X035-00. 

CO-90-X032-01 

CO-90-X033-00 ... 

CO-9O-X005-.O5... 

CT-90-X083 

CT-90-X101 

CT-90-X104_ 

CT-90-X100 

CT-90-X093-02.... 

CT-90-X102 

FL-90-X096  

FL-90-X088  

FL-90-X098 

FL-90-X073-01 ... 

FL-90-X097 

GA-90-X038 

GA-90-X039 

HI-90-X005 

IA-90-X077 

IA-90-X078 

IA-90-X079 

IA-90-X075-01 .... 

ID-90-X014 

IL-90-X108 

II-90-X101 

IL-90-X100.. 

IL-90-X099 

IL-90-X102 

IL-90-X104 

IL-90-X097 

IL-90-X095 

IL-90-X096 

IN-90-X081-01... 

IN-90-X097 

IN-90-X096 

KS-90-X026 

KS-90-X027 

KS-90-X025 

KY-90-X027-01.. 

LA-90-X070 

LA-90-X071 

LA-90-X065 

LA-90-X066 

LA-90-X073 

MA-90-X071 

MA-90-X070-01 
MA-90-X048-02 
MA-90-X063-01 

MA-90-X072 

MD-90-X030-00 
MD-9O-X031-0O 

ME-90-X030 

MI-90-X087 


Date 
obligated 


1.506.757 

88.000 

335.700 

60.500 

11,904.000 

9.698.040 

1.165,140 

15,600.000 

isaooo 

374,433 
203.622 
548.246 
4,604,184 
1.290.160 
4,800,000 
25,320 
42,880 
22534S 
85,000 
56,000 
640,000 
180,000 
34,848 
280,000 
696,000 
92.000 
6.260.783 
1395,044 
64,162 
500,000 
3.000,000 
42,920 
2.694,619 
19,614.737 
52.000 
384,000 
108.000 
9,600 
446,455 
225,000 
34,160,656 
55,860,986 
351,966 
135,800 
180,452 
1,024,000 
2,139,680 
12,960,000 
90.080 
275,000 
2,875,413 
355,136 
120,000 
861,964 
2,187,824 
1.552,100 
51.360 
175,317 
4.763.070 
1.499,867 
461,076 
159,216 
203,200 
561,880 
20,000 
240,500 
209,749 
92.632 
140.000 


09-30-87 

09-30-«7 

09-30-87 

09-28-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-67 

09-30-87 

09-30-67 

Oft-11-87 

09-30-87 

09-30-87 

0^-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

0^30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-30-87 

09-18-87 

09-30-87 

09-30-87 

09-30-87 

09-30-67 

09-30-87 

09-26-87 

09-28-87 

09-30-87 

09-28-87 

09-28-87 

09-28-87 

09-30-87 

09-30-67 

09-30-87 

09-30-87 

09-30-87 

09-28-87 

09-30-87 

09-30-87 

09-30-87 


Section  9  Grants— Continiied 


Transit  property 


Bl-Stale  Development  Agency.  St  Louis.  MO 

City  o<  St  Joseph.  St  Joseph,  MO 

City  unities  of  SpringfieM,  SpringfieW,  MO 

City  ol  Jackson.  Jackson,  MS „ _.„ „ 

Missoula  Urban  Tranaportatkm  District,  Missoula,  MT.. 

City  of  Billings,  BHUngs.  MT „ _ 

Chapel  Hill  Transit  Chapel  H«l.  NC 

City  of  Hickory.  Hickory.  HC 

Gastonia  Transit  Gastonia,  NO 


WHminglon  Transit  Authority.  Wilmington,  NC 

Guilford  County,  Greensboro  Agency  Transportation  Express.  Greensboro.  NC, 

North  Carolina  Department  of  Transportatfen.  Raleigh,  NC 

Gastort  County  Central  Transportatkw  Department  Gastonia,  NC 

Winstoo-Salem  Tranart  Authority,  WinstorvSalem,  NC 

City  of  Nashua,  Nashua,  NH 

Cooperative  Alliance  for  Seacoast  Transportatk>n,  PortsnKXith,  NH 

New  Jersey  Transit  Corporatwn,  Newari(.  NJ 

City  of  Las  Cruces,  Las  Cruces,  NM „ 

City  of  Albuquerque,  Albuquerque,  NM„. 

City  of  Albuquerque,  Albuquerque,  NM „ 

City  of  Santa  Fe,  Santa  Fe.  NM „ 

City  of  Albuquerque,  Albuqijeque.  NM . 


Regional  Transportation  Commission  of  Washoe  County,  Reno.  NV 

Regk>nal  TransportatkKi  Commission  of  Clartj  County,  Las  Vegas,  NV .. 

Metropolitan  Transportatfon  Authority,  New  Yort<,  NY 

Nassau  County  Manning  Commission,  Nassau,  NY 

Westchester  County  Transportatkw  Departn»ent  Westchester,  NY 

City  of  Poughkeepsie,  Poughkeepsie,  NY 

Rochester-Genesse  Regional  Transportation  Authority,  Rochester,  NY. 

County  of  Dutchess,  Dutct)ess  Courity,  NY 

Southwest  Ohio  Regional  Transit  Authority,  Cincinnati.  OH 

Southwest  Ohio  Regional  Transit  Authority,  Cincinnati,  OH 

Ohio  Department  of  Transportation,  Columbus,  OH 

Lorain  County  Transit  Board  Etyria.  OH 

Lorain  County  Transit  Board  Elyria.  OH 

Canton  Regional  Transit  Authority.  Canton,  OH 

Enid  Public  Transportation.  Enid,  OK . 


Tri-County  Metropolitan  Transportation  District,  Portland,  OR _ 

Cumtieriand-Dauphin-Harrisburg  Transit  Authority,  Hanisburg,  PA 

Centre  Area  Transportation  Authority,  State  College.  PA 

Transportation  and  Motor  Buses  for  Pubik:  Use  Authority,  Altoona.  PA.. 

Bertis  Area  Reading  Transportation  Authority,  Reading,  PA 

County  of  Lackawanna  Transit  System.  Saanton,  PA 

Shenango  Valley  Shuttle  Service,  Sharon,  PA 

Red  Rose  Transit  Authority.  Lancaster,  PA 

Erie  Metropolitan  Transit  Authority,  Erie,  PA „ 

Centre  Area  Transportatk)n  Authority,  State  College,  PA _ _ 

Municipality  of  Canovanas,  Canovanas,  PR 

Municipality  of  Gurabo,  Gurabo.  PR 

Department  of  Transportation  and  Putriic  Worths.  San  Juan,  PR „. 

Municipality  of  Aredbo,  Arecibo,  PR 

Rhode  Island  Department  of  Transportation,  Providence,  Rl 

Central  Midlands  Regional  Planning  Council,  Columbia,  SC 

Greenville  Transit  Authority,  Greenville,  SC 

Greenville  Transit  Authority,  Greenville,  SC 

City  of  Sioux  Falls,  Sioux  Falls,  SD 

City  of  KIngsport,  Kingsport,  TN 

Metropolitan  Transit  Authority,  Nashville,  TN 

Knoxville  Transportation  Auth.,  Knoxville,  TN 

Clari<svllle  Transit  System,  Clarksville,  TN 

Abilene  Transit,  Abilene,  TX 

City  of  Galveston.  Galveston,  TX 

Abilene  Transit.  Abilene,  TX 

Suncity  Area  Transit  El  Paso.  TX 

Permian  Basin  Regional  Planning  Commission,  Midland.  TX 

Waco  Transit  System,  Waco,  TX 

Beaumont  Mass  Transit  Beaumont  TX 

Houston  Metropolitan  Transit  Authority,  Houston,  TX 

Lower  Rio  Grande  Valley  Development  Council,  McAllen,  TX 


Grant  numt>er 


MO-90-X042. 

MO-9O-X041._.... 

MO-90-X040 

MS-9O-X017-00. 
MT-90-X020-00. 
MT-90-X019-00. 
NC-90-X064-00. 
l'4C-90-X051-01  . 
NC-90-X067-00 . 
I^C-90-X066-00 . 
NC-90-X063-00 . 
NC-90-X058-01 . 
NC-90-X068-00. 
NC-90-X069-00 . 

NH-90-X014 

NH-90-X015 

NJ-90-X021-03.. 

NM-90-X015 

NM-90-X018 

NM-90-X017 

NM-90-X016 

Nm-90-X019 

NV-9O-X007-00 . 
NV-90-X006-00 . 
NY-90-X1 11-01  . 

NY-90-X120 

NY-90-X121 

NY-90-X123 

NY-90-X108-01  . 

NY-90-X125 

OH-90-X072-01 . 
OH-90-X059-03. 

OH-90-X088 

OH-90-X089 

OH-90-X086 

OH-90-X082 

OK-90-X019 

OR-90-X0 19-03. 
PA-90-X1 27-00.. 
PA-90-X1 12-01.. 
PA-90-X 130-00.. 
PA-90-X1 18-01.. 
PA-90-X129-00.. 
PA-90-X1 33-00... 
PA-90-X131-00  .. 
PA-90-X1 20-01.. 
PA-90-X1 28-00... 

PR-90-X032-0 

PR-90-X030-00... 
PR-90-X011-02... 

PR-90-X029 

RI-90-X009-01 .... 
SC-90-X019-00... 
SC-90-X020-00... 
SC-90-X017-01... 
SD-90-X010-00... 
TN-90-X058-00... 
TN-90-X056-00... 
TN-90-X057-00... 
TN-90-X042-01... 

TX-90-X099 

TX-90-X093 

TX-90-X109 

TX-90-X105 

TX-90-X104 

TX-90-X102 

TX-90-X100 

TX-90-X101 

TX-90-X106 


Grant  artKMint 


512.656 

552.488 

97.368 

1.065.369 
106.000 
563.650 

1.206.504 
225.657 
271.723 
329.860 
415.665 
181.500 
94.060 

2.904.465 
435.000 
472.901 

7,534.240 
359.712 

1.795.284 
160.000 
249.486 

5.800.000 

1,193,070 

3.007.059 
219,952.525 

5.633.721 

2.043.871 
250.000 

2.220.867 
425.986 

4.166,408 
30.300 

5.917.072 
475,160 
152.000 

1,168,400 
203,731 

3,921,832 

4,02a  155 

90,150 

763,919 

2.078.400 
762,533 
116,450 

1.455.000 
65.600 

2.064.000 
250.928 
277.600 

2.600.000 
525.884 
108.480 

3,228,61 1 

179,100 

28,000 

522,000 

61,150 

1,981,020 

2,658,704 

550.000 

433.081 

416,400 

61,344 

25.208 

40.000 

417.152 

1,960,000 

10,241,530 

42.700 


Date 
ot>ligated 


09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-29-87 
09-29-87 
09-28-87 
09-28-87 
09-28-87 
07-31-87 
09-28-87 
09-29-87 
09-30-87 
09-30-87 
09-11-87 
09-30-87 
09-30-87 
09-28-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-11-87 
09-11-87 
09-11-87 
09-11-87 
09-11-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-28-87 
09-30-87 
09-29-87 
09-28-87 
09-30-87 
09-29-87 
09-28-87 
09-29-87 
09-30-87 
09-29-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-28-87 
09-28-87 
09-30-87 
09-28-87 
09-30-87 
09-30-87 
09-29-87 
09-28-87 
09-28-87 
09-28-87 
09-29-87 
09-28-87 
09-28-87 
09-28-87 
09-28-87 
09-28-87 


1987 


UM 
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Section  9  Grants— Continued 


Transit  property 


Grant  numtier 


Petersburg  Area  Transit,  Petersburg,  VA 

Greater  Richmond  Transit  Company,  Richmond,  VA 

Bristol  Virginia  Transit,  Bristol,  VA 

Greater  Roanoke  Transit  Company,  Roanoke,  VA 

Greater  Lynchburg  Transit  Company,  Lynchburg,  VA 

Community  Transit,  Everett,  WA 

City  of  Everett,  Everett,  WA 

Spokane  Transit  Authority,  Spokane,  WA 

Pierce  County,  Tacoma,  WA 

City  of  Longview,  Longview,  WA 

Waukesha  Co.  Express  and  Freeway  Flier,  Milwaukee,  Wl 

Madison  Metro,  Madison,  Wl , 

Belle  Urban  System,  Racine,  Wl 

La  Crosse  Municipal  Transit  Utility,  La  Crosse,  Wl 

Eau  Claire  Transit,  Eau  Claire,  Wl 

Ohio  Valley  Regional  Transportation  Authority,  Wheeling,  WV., 


VA-90-X050-00... 
VA-90-X047-00... 
VA-90-X048-00... 
VA-90-X051-00... 
VA-90-X049-00... 
WA-90-X075-01.. 
WA-9O-X078-0O.. 

WA-90-X077 

WA-90-X073-01.. 

WA-90-X076 

WI-90-X073 

WI-90-X080 

WI-90-X083 

WI-90-X076 

WI-90-X082 

WV-90-X024 


Grant  amount 


291,070 
6,087,390 

206,076 
1,965,521 
1,042,570 
1,094,493 

336.036 

3,373,989 

80,000 

169,680 

226,902 
4,670,477 
1.121,581 

482,955 

982,578 
1,183,600 


Date 
obligated 


09-28-87 
09-29-87 
09-29-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-30-87 
09-16-87 
09-30-87 
09-29-87 


SECTION  9  Grants  Ready  for  Obligation:  Waiting  for  13(c)  Certification 


Transit  property 


Rock  Island  County  Metropolitan  Mass  Transit  District,  Rock  Island,  IL . 
Maine  Department  of  Transportation.  Augusta,  ME 


Grant  number 


IL-90-X1 05-00.... 
ME-90-X031-01 . 


Grant 
amount 


$425,760 
435,430 


Issued  on:  October  30. 1987. 
Alfred  A.  DelliBovi. 
Deputy  Administrator. 
|FR  Dor.  87-26166  Filed  11-12-87;  8;45  amj 
BILLING  CODE  491»-57-M 


VETERANS  ADMINISTRATION     | 

Special  Medical  Advisory  Group; 
Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92-463  that  a 
meeting  of  the  Special  Medical  Advisory 
Group  will  be  held  on  December  3  and  4. 
1987.  The  session  on  December  3  will  be 


held  at  the  Sheraton  Carlton  Hotel.  923 
Sixteenth  Street,  NW.,  Washington,  DC 
20006,  and  the  session  on  December  4 
will  be  held  in  the  Omar  Bradley 
Conference  Room  (10th  floor)  at  the 
Veterans  Administration  Central  Office. 
810  Vermont  Avenue.  NW..  Washington. 
DC  20420.  The  purpose  of  the  Special . 
Medical  Advisory  Group  is  to  advise  the 
Administrator  and  Chief  Medical 
Director  relative  to  the  care  and 
treatment  of  disabled  veterans,  and 
other  matters  pertinent  to  the  Veterans 
Administration's  Department  of 
Medicine  and  Surgery.  The  session  on 
December  3  (held  at  the  Sheraton 
Carlton  Hotel)  will  convene  at  6  p.m. 


and  the  session  on  December  4  will 
convene  at  8  a.m.  All  sessions  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  rooms.  Because  this 
capacity  is  limited,  it  will  be  necessary 
for  those  wishing  to  attend  to  contact 
Lorri  Fertal.  Office  of  the  Chief  Medical 
Director.  Veterans  Administration 
Central  Office  (phone  202/233-3985) 
prior  to  November  25. 1987. 

Dated:  November  5, 1987. 

By  direction  of  the  Administralor: 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
[FR  Doc.  87-26307  Filed  11-12-87;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshirte 
Act"   (Pub.   L.  94-409)   5  U.S.C.   552b(e)(3). 


FEDERAL  ENERGY  REQULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CrfATION  OF 

PREVIOUS  ANNOUNCEMENT:  November  6, 
1987.  52  FR  42757. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  November  10. 1987. 10:00 
a.m. 

CHANGE  IN  THE  MEETING:  The  following 
item  has  been  added: 

Item  No.,  Docket  No.,  and  Company 

CAG-37 
CP63-159-000,  Panhandle  Eastern  Pipe  Line 

Company  and  National  Helium 

Corporation 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  87-26376  Filed  11-10-87;  3:41  pm| 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  arxl  ^4otice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewfiere  in  the 
issue. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS  I 

Adjustment  of  Import  Limits  of  Certain 
Cotton  and  Man-Made  Fiber  Textle 
Products  Produced  or  Manufactured  in 
Jamaica 


Correction 

!r  .lotice  document  87-25265  beginning 
on  page  42031  in  the  issue  of  Monday, 
November  2, 1987,  make  the  following 
correction: 

On  page  42032,  in  the  first  column,  in 
the  table,  under  "Adjusted  12-mo.  limit", 
"5542,435  doz."  should  read  "542,435 
doz.". 

BILLING  CODE  1S0S41-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


[Docket  No.  87N-0267] 


Clinical  Studies  of  Safety  and 
Effectiveness  of  Orphan  Products; 
Availability  of  Grants;  Request  for 
Applications 

Correction 

In  notice  document  87-24648  beginning 
on  page  39996  in  the  issue  of  Monday, 
October,  26, 1987,  make  the  following 
correction: 

On  page  39996,  in  the  second  column, 
under  ADDRESS,  in  the  eighth  line,  the 
telephone  number  should  read  "301-443- 
6170". 
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Office  of 
Management  and 
Budget 

Questions  and  Answers  on  tiie  Single 
Audit  Process  of  0MB  Circular  A-128 
"Single  Audits  of  State  and  Local 
Governments";  Notice 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Questions  and  Answers  on  tti«  STngle 
Audit  Process  of  0MB  Circular  A-128, 
"Single  Audits  of  State  and  Local 
Governments" 

This  is  a  question  and  answer  booklet 
which  helps  Federal,  State  and  local 
ofTicials  and  independent  public 
accountants  gain  a  better  understanding 
of  OMB  Circular  A-128  "Single  Audits 
of  State  and  Local  Governments."  The 
questions  are  ones  that  come  up  most 
frequently  in  correspondence  and 
discussions  with  Federal,  State  and 
local  officials  and  independent  auditors. 
Dairell  A.  loiuuon, 
Assistant  Director  for  Administration, 
November  1987. 

Questions  and  Answers  On  the  Single 
Audit  Provisions  of  OMB  Circular  A- 
128.  "Audits  of  State  and  Local 
Governments" 

Executive  Office  of  the  President 

Office  of  Management  and  Budget 

Contents 


No. 

Questions  regarding:  | 

Audit  Requirements  1-8 

Compliance 10-18 

Audit  Sampling 19-20 

Subrecipient    and    Contractor 

Audits 21-30 

Audit  Reports 31-40 

Cost  and  Reimbursement  for 

Audits 41 

Sanctioas _.__^  42 

Cognizant  Responsibility ...  43-48 

Small     and     Minority     Audit 

Finns «.....„  49 

CMher  Matters 50-53 


Fore  ware 

The  Sin^  Audit  Act.  Pub.  L  96-502 
builds  upon  earlier  efforts  to  improve 
audits  of  Federal  aid  programs.  The  Act 
requires  State  or  local  governments  that 
receive  $100,000  or  more  a  year  in 
Federal  funds  to  have  an  audit  made  for 
that  year.  The  Act  also  requires  State  or 
local  governments  that  receive  between 
$25,000  and  $100,000  a  year  in  Federal 
funds  to  have  a  single  audit  made  for 
that  year,  or  to  have  an  audit  made  in 
accordance  with  the  Federal  laws 
governing  the  programs  in  which  they 
participate. 

Section  7505  of  the  Act  requires  the 
Director  of  the  Office  of  Management 
and  Budget  to  prescribe  policies. 
procedures  and  guidelines  to  implement 
the  Act.  This  was  done  through  OMB 
Circular  A-128  issued  on  April  12. 1985. 


The  Circular  established  audit 
requirements  for  State  and  local 
governments  that  receive  Federal  aid. 
and  defined  Federal  responsibitities  for 
implementing  and  monitoring  those 
requirements. 

As  single  audits  were  made  onder  the 
provisions  of  the  new  Circular  many 
auditors  raised  questions  about 
compliance  testing,  audit  reports  aid 
issues  concerning  subrecipienta.  Tltc 
purpose  of  this  booklet  is  to  provide 
additional  guidance  through  a  series  of 
questions  and  answers  to  those 
participating  in  single  audits.  The 
questions  are  ones  that  came  up  most 
frequently  in  discussions  and  throogh 
correspondence  with  Federal.  Sate,  and 
local  government  officials.  Also,  some  of 
the  questions  came  from  auditors 
participating  in  single  audits  across  the 
country.  This  booklet  will  provide 
answers  to  these  questions  to  broader 
audiences. 

We  hope  the  booklet  will  be  useful  to 
you.  Of  course,  if  you  have  any 
additional  questions  or  comments 
concerning  the  single  audit,  please  let  as 
know.  Questions  or  comments  should  be 
addressed  to:  Financial  Management 
Division,  Office  of  Management  and 
Budget,  Washington,  DC  20503, 
Telephone:  (202)  395-3993. 

James  C.  Miller  III, 
Director. 

Questions  Aboat  Audit  Requinments 

1.  Tbe  Single  Audit  Act  and  Cocahe  A- 
128  seem  to  have  the  same  objectives  ss 
Attacknent  P  Is  Circular  A-IK, 
"Dniform  Requirements  for  Graalsta 
State  and  Local  Governments."  Wky 
wee  it  necessary  to  replace  an 
adniniBtiative  policy  already  is  piaos? 

The  Congress  found  that  the  pace  of 
the  implenentation  of  Attachment  P 
was  slow  and  difficult.  There  also 
appeared  to  be  some  disagreement 
between  Federal,  State  and  local 
officials  in  the  scope  and  purpoee  of  the 
single  audit.  The  Single  Audit  Act 
strengthens  the  single  audit  reqnirement 
and  clarifies  what  is  expected  as  a 
minimum  from  an  audit  of  Fedsrai 
programs.  Also,  the  Act  calls  forauee 
frequent  audits  and  covers  programs 
that  were  not  covered  imder  Attadmtent 
P. 

2.  Has  OMB  granted  any  exceptfaas  Is 
the  requirements  of  Circular  A-128? 

Yes.  See  Question  39. 


S.  Must  the  auditor  actually  evaluate 
internal  controls  or  can  the  report  be 
based  simply  on  the  results  of  the 
auditor's  testing  of  transactions  from 
Federal  programs? 

The  auditor  must  evaluate  internal 
controls.  The  Government  Operations 
Committee's  report  accompanying  the 
Act  (House  Report  98-708)  states  that  "a 
nngle  audit  must  include  an  evaluation 
and  written  report  on  the  recipient's 
internal  accounting  and  administrative 
control  systems  over  its  Federal 
financial  assistance  programs."  The 
report  makes  it  clear  that  while  the 
auditors  need  not  express  an  opinion  on 
the  recipient's  internal  controls,  their 
report  is  to  be  the  result  of  a  study  and 
evaluation  of  those  controls  and  not 
merely  the  by-product  of  testing  for 
compliance  with  applicable  laws  and 
regulations.  Further  guidance  on  testing 
is  contained  in  the  AICPA  Accounting 
and  Audit  Guide,  for  "Audits  of  State 
and  Local  Governmental  Units" — 1986 
revised  edition. 

4.  If  an  audit  is  performed  on  a 
departmental  basis  rather  than  on  a 
govemmentwide  basis,  should  a  major 
program  Im  determined  based  on  the 
expenditures  of  the  department  or  the 
expenditures  of  the  government  as  a 
whole? 

If  the  entity  is  a  department,  the 
expenditures  of  the  department  would 
be  the  criteria  used  to  determine  a  major 
program.  For  determining  a  major 
program  the  auditor  should  apply  the 
criteria  contained  in  Attachment  A  of 
Circular  A-128  to  the  expenditures  of 
the  audited  entity. 

^  Do  State  laws  that  authorize  but  do 
not  compel  a  less  ftequent  than  annual 
audit  requirement  provide  an  adequate 
basis  for  the  biennial  exception? 

A  State  law  that  authorizes,  but  does 
not  compel,  a  "less  frequent  than 
annual"  audit  requirement  is  not  an 
adequate  basis  for  qualifying  for  the 
biennial  exception.  Circular  A-128 
sebeection  9(b)(2)  provides  that  the 
exception  applies  only  if  the  "less 
frequent  than  annual"  audit  requirement 
"is  required"  by  statute.  States  with 
permissive  (rather  than  mandatory) 
statutes  constitute  a  subset  of  cases 
falling  within  the  subsection  (b)(3) 
ecception  (since  the  selection  of  more 
tban  one  year  cycles  will  be  made  by 
policy  decision).  Therefore,  they  must 
have  converted  to  mandatory  statutes 
\tf  lanaary  1, 1987  in  order  to  qualify  for 
&e  biennial  audit  exception. 
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6.  Are  medicaid  funds  paid  by  States  to 
hospitals  and  other  providers  of  services 
covered  by  the  Single  Audit  Act? 

Medicaid  funds  paid  by  the  Federal 
government  to  States  are  Federal 
assistance  payments  and  are  covered  by 
the  Single  Audit  Act.  However,  most 
medicaid  arrangements  between  the 
States  and  providers  are  contracts  for 
services  and  not  Federal  assistance; 
therefore,  they  would  not  be  covered  by 
the  Act. 

7.  If  an  entity  participates  in  a  loan  or 
loan  guarantee  program  which  is 
determined  to  be  major  but  has  no 
expenditures  during  the  period  under 
audit  (pursuant  to  the  Single  Audit  Act 
and  Circular  A-128).  what  |»ocedures.  if 
any.  are  required  of  the  auditor? 

The  auditor  should  ensure  that  the 
entity  is  in  compliance  with  the 
appropriate  laws  and  regulations 
governing  the  program.  For  loan 
guarantee  programs  that  do  not  have 
expenditures  during  a  specific  period, 
the  auditor  should  perform  procedures 
annually  to  determine  that  loan 
recipients  are  eligible  beneficiaries,  the 
necessary  review  and  award  procedures 
are  performed  relative  to  loans,  and  that 
loans  are  being  repaid  and  properly 
serviced.  (See  question  33.) 

8.  What  is  the  basis  for  defining 
"receives"  Federal  finandal  assistance? 

The  definition  of  receipt  of  Federal 
assistance  will  be  based  on  how  the 
recipient  recognizes  and  reports  its 
revenue.  Generally  this  means  an  entity 
has  "received"  Federal  financial 
assistance  when  it  has  obtained  Federal 
cash,  or  it  has  incurred  expenditures 
which  will  be  reimbursed  under  a 
Federal  financial  assistance  program. 
For  governments  following  GAAP 
receipt  of  Federal  financial  assistance 
means  when  the  related  assets  or 
revenues  are  recorded  in  the  fmancial 
statements.  For  those  not  following 
GAAP,  receipt  means  when  the  cash  is 
actually  received. 

For  programs  that  involve  the  receipt 
of  tangible  asseto  (such  as  food  stamps, 
food  commodities  and  donated  surplus 
property)  "receives"  should  be  based  on 
when  the  revenue  is  recognized  in 
accordance  with  GAAP. 

For  programs  that  do  not  involve  the 
transfer  of  tangible  assets  (such  as 
guarantee  and  insurance  programs), 
"receives"  shall  be  based  on  the 
transaction  or  event  which  gives  rise  to 
the  award  of  assistance.  For  example, 
"receipt"  of  a  loan  guarantee  would 
occur  when  a  loan  is  made  that  is 
guaranteed  by  the  Federal  government. 
Or  for  example,  "receipt"  under  an 


insurance  program  would  occur  when 
the  event  occured  that  is  insured  by  the 
Federal  government.  (See  question  33.) 

9.  Are  all  Indian  organizations  receiving 
Federal  financial  assistance  required  to 
comply  with  the  Single  Audit  Act  and 
OMB  Circular  A-128? 

An  Federally  recognized  Indian  tribes 
receiving  $100,000  or  more  in  total 
Federal  financial  assistance  are  required 
to  have  a  single  audit  performed  of  their 
operations.  Tribes  receiving  between 
$25,000  and  $100,000  must  have  a  single 
audit  or  an  audit  of  the  Federal 
programs  in  which  they  participate.  The 
Federally  recognized  tribes  are  those 
identified  by  the  Bureau  of  Indian 
Affairs  (BL\),  U.S.  Department  of  the 
Interior,  as  eligible  to  receive  services 
for  BIA.  A  Ust  of  these  tribes  is 
published  periodically  by  BIA  in  the 
Federal  Register. 

The  Circular  also  requires  any  other 
Indian  organization,  Alaskan  Native 
Village  or  Regional  Corporation  that 
receives  financial  assistance  under  the 
Indian  Self  Determination  Act,  Public 
Law  98-638,  to  have  a  single  audit 
performed,  provided  that  they  meet  the 
criteria  contained  in  Circular  A-128. 

Questions  on  Compliance 

10.  When  testing  die  entity's  compliance 
widi  Federal  laws  and  regulations,  can 
the  auditors  limit  their  audit  procedures 
or  inquiries  to  those  spedfied  in  the 
Compliance  Supplement? 

Yes.  For  the  programs  contained  in 
the  Compliance  Supplement  the  audit  of 
the  requirements  contained  in  the 
supplement  will  meet  the  requirements 
of  Circular  A-128. 

11.  What  should  die  test  procedure  be 
for  programs  not  included  in  tbe 
Compliance  Supplement? 

For  programs  not  included  in  the 
Compliance  Supplement  the  auditor 
should  review  the  award,  grant 
agreement,  contract,  regulations,  or 
enabling  legislation  to  determine 
whether  there  are  special  conditions 
that  need  to  be  considered.  Also,  the 
auditor  may  have  to  contact  the  Federal 
program  agency  or  the  cognizant  agency 
for  assistance. 

12.  Is  the  auditor  required  to  make 
compliance  tests  of  nonmajor  programs? 

Yes.  The  Circular  requires  that 
transactions  that  are  selected  in 
coimection  with  examinations  of 
financial  statements  and/or  evaluations 
of  internal  controls  shall  be  tested  for 
compliance  with  Federal  laws  and 
regulations  that  apply  to  such 
transactions. 


13.  Are  auditors  required  to  review  the 
program  compUance  requirements 
contained  in  die  Compliance 
Supplement? 

For  major  and/or  nonmajor  programs 
the  use  of  the  Compliance  Supplement  is 
not  mandatory.  However,  the  Federal 
Government  recommends  its  use  for 
identifying  the  compliance  requirements 
to  be  tested.  The  requirements 
contained  in  the  Compliance 
Supplement  are  those  that  Federal 
program  officials  and  the  Inspectors 
General  have  identified  as  being  the 
minimum  requirement  for  their 
programs.  Auditors  should  recognize  the 
importance  of  the  Compliance 
Supplement  to  the  Federal  agencies 
when  exercising  their  professonal 
judgment  in  identifying  which  laws  and 
regulations  may  have  a  material  effect 
on  the  programs. 

14.  If  an  auditor  selecta  a  Federal 
assistance  program  transaction  in  his 
tests  of  financial  balances  or  internal 
controls  is  the  auditor  required  to  test 
the  entity's  compliance  ividi  all  major 
compliance  requirements  of  that 
program? 

No.  The  auditor  would  be  required  to 
test  only  those  compliance  aspects  of 
the  particular  transaction  selected.  For 
example,  if  the  transaction  is  a  charge 
for  travel  the  auditor  should  ascertain 
whether  the  travel  was  necessary  and 
authorized  by  the  grant  or  contract 
agreement 

15.  Must  the  auditor  read  each  Federal 
assistance  agreement  in  its  entirety? 

No.  The  auditor  should  be  familiar 
with  the  special  terms  and  conditions  of 
grants,  loans,  etc.,  but  is  not  required  to 
read  each  agreement  in  its  entirety. 

16.  Does  OMB  Circular  A-128  replace 
the  guidance  on  the  audit  of  block  grant 
programs? 

Yes. 

17.  Should  the  recipient's  cost  allocation 
plan  be  reviewed? 

If  indirect  costs  were  claimed  as 
expenditures  on  Federal  programs 
diuing  the  period  being  audited,  the 
auditor  should  ascertain  if  amounts 
claimed  or  used  for  matching  were 
determined  in  accordance  with  OMB 
Circular  A-87,  "Cost  Principles  for  State 
and  Local  Governments." 

The  auditor  should  do  enough  work  to 
determine  the  reasonableness  of  the 
indirect  cost  rate  or  rates.  In  order  to 
determine  this  the  auditor  should 
determine  whether 
^The  costs,  bases,  and  methods  of 
allocating  costs  are  in  accordance 


43714 Fadatal  Regbtw  /  Vol  52.  No.  219  /  Friday.  November  13>  1967  /  Notices 


Feiiefal  Register  /  Vol.  52.  No.  219  /  Friday.  November  13.  1987  /  Notices 


43715 


with  guidelines  provided  in  OMB 

Grcnlar  A-fiT  or  a  plan  that  has 

been  approved  by  the  Federal 

Government. 
— The  same  costs  are  not  treated  or 

charged  both  as  indirect  costs  and 

(finct  costs. 
— Statistical  data  such  as  square 

footage,  population,  salaries, 

induded  in  the  bases  are  current 

and  reasonable. 
— ^The  costs  are  reasonable  in  amount 

and  they  are  properly  allocated. 
— ^The  costs  were  incurred  within  the 

period  under  review. 

tt.  Must  dw  expeocfitoraa  of  each  major 
Federal  program  be  uwisifeed  as  a 
separate  |wnialuiiuu  to  sappott  an 
auditor's  raport  as  to  whetfcer  Hie  entify 
I  wHk  h«v»  ami  legulalioDS 
'  have  a  materiri  effect  opoa 
each  major  Federal  assistaaae  program? 

Both  the  Smgle  Audit  Act  and  Orcolar 
A-128  dearly  indicate  the  auditor  must 
duieiuiiiie  and  report  on  compnance  for 
each  major  program.  Both  also  intficate 
the  audilois  shall  select  and  test  a 
representative  number  of  transactions 
from  each  major  program.  Audit 
efficiency  might  be  achieved  by 
developing  a  test  of  transactions  based 
on  the  ovCTall  populatioa  of  all  major 
(and  even  ncHimajor)  pro-am 
transactions.  However,  the  selection 
and  testing  of  transactions  must  indade. 
based  on  the  auditor's  professional 
judgment,  a  representative  namber  of 
transactions  from  each  major  program. 

Qiietlioae  an  Aadit  Snmpliag 


19.  AiaiadepearieBt  awdttots  saquised  to 
use  alaliatical  sampling  tar^ammaa*7 


Either  a  nonstatistical  or  statistical 
approach  to  audit  sampling  may  be 
used.  Hofwever.  statistical  sami^g  is 
the  preferred  approach  for  sehicting 
transactions  for  audit  whenever  tke 
universe  to  be  audited  is  susceptible  to 
statistical  treatment  and  the  use  of  the 
tecfamque  is  econranical.  The  aaditor  ia 
not  required  to  report  piujecled 
questioned  costs,  but  in  forming  a  basis 
for  his  opinion  on  an  entity's  compliance 
with  requirements  governing  each  major 
Federal  financial  assistance  program, 
the  auditor  should  project  the  ceuiUs  of 
any  sampling  applications  he  performed 
to  the  popidation  from  which  he  selected 
the  sample.  However,  as  indicated  in 
answer  32,  the  size  of  the  universe,  the 
number  tested,  the  error  rate  (and 
related  amounts  when  applicable) 
should  be  disclosed  in  the  auditor's 
report  in  order  to  give  die  reader  a  basis 
for  judging  the  prevalence  of  non- 
compliance. 


20.  When  tasting  tot  coMplieaca  wilb 
laMra  and  regiilatinaa  using  a  saa^pling 
technique,  should  tha  audttoc  exitaad  the 
scope  of  the  audit  to  determine  the  effect 
af  aiy  qoestioBed  casts? 


•t 


The  scope  of  the  audit  is  not  required 
to  be  expanded  nor  is  the  auditor 
required  to  include  a  projection  of 
questioned  costs  to  the  universe  of 
Federal  financial  assistance  programs. 
However,  the  auditor  BHist  consider  the 
potential  effect  of  the  qocationed  costs 
in  reporting  on  the  entity's  financial 
statements  and  on  individual  financial 
assistance  programs. 

Questions  About  Subredpient  and 
Ck>ntracIor  Auifils 

21.  How  are  sobradpiaats  defiiad  Ja  Ike 
Sin^AudHAct? 

Under  OMB  Circular  A-128(5) 
Subsection  (m),  subredpients  are 
defined  as  "any  person  or  government 
department,  agency  or  establishment 
that  receives  Federal  finandal 
assistance  to  carry  ont  a  program 
through  a  State  or  local  government  but 
does  not  inclade  an  individual  that  is  a 
benefidary  of  sach  a  program.  A 
subrecipient  may  also  be  a  dired 
recipient  of  Federal  financial 
assistance." 

22.  What  Is  tha  difference  between  a 
subredpiant  and  a  vendor  and  what  ia 
the  determiinng  factor  in  deriding 
whether  a  siihredpient  relationship 
exists? 

A  subrecipient  is  an  entity  that 
receives  Federal  assistance  passed 
down  from  the  prime  redpient.  The 
subrecipient's  responsibility  is  to  help 
the  recipient  meet  the  requirements  of 
the  assistance  award.  A  subrecipient's 
performance  woold  be  measured  against 
meeting  the  objectives  of  the  Federal 
assistance  award.  (See  questions  21  and 
26.) 

A  vendor  is  an  entity  that  receives  a 
procurement  contract  for  goods  or 
services  from  a  recipient  which  will  be 
paid  for  from  Federal  assistance  foads. 
The  vendor's  responsibility  is  to  meet 
the  requirements  of  the  procurement 
contract 

The  test  for  a  subredpient 
relationship  is  whether  a  subrecipient 
receives  Federal  financial  assistance 
from  a  redpient  to  carry  oat  a  program. 
Where  ■  redpient  enters  into  a 
procurement  contract  to  buy  goods  or 
services,  the  other  party  to  the  contract 
is  not  a  subrecipient  for  purposes  of 
single  audit.  The  answer  is  the  same 
regardless  of  the  type  of  entity  involved 
(governmental,  nonprofit  etc)  or  die 
form  of  the  agreement  between  the 
parties. 


ZSlAi* 
qpialily 
audits? 

Circular  A-128i  does  not  specifically 
require  redpients  to  make  quahty 
coatrol  reviews  of  sabrcdpient  audits. 
However,  prime  redpiote  are  expected 
to  establMh  a  system  to  assare  iiat 
audits  of  the  svbradpients  meet  the 
reqairementa  of  Circatar  A-12a  (or  A- 
110  "Uniform  reqnirenieBts  for  grants  to 
universities,  hospitals  and  other 
nonprofit  organizations"  when 
appKcabte).  (See  question  24.]  Such  a 
system  should  indade  a  desk  review  of 
each  subredpient  report  to  ensure  it 
conforms  to  the  Circular. 


24.  Aia  naapiofil  oigaaisat 
universitios  lacesving  fmida  tbaogh  a 
State  or  local  govammant  required  la 
have  an  audit  made  in  accordance  with 
the  provisions  of  Circular  A-128? 

No.  The  provisions  of  Circular  Ar-121 
apply  only  to  State  and  local 
govcmraents  inclochng  pabhc  hospitals 
and  public  colleges  and  onivcrsities  and 
to  certain  Indian  Tribes.  Audits  erf  other 
nonprofit  organizations  sboald  be  made 
in  accordance  with  the  appticaUe 
statutory  requirements  and/or 
provisions  of  Circular  A-110,  "Uniform 
Requirements  for  Grants  to  Universities. 
Hospitals,  and  Other  Nonprofit 
Organizations."  State  and  local 
governments  may  exclude  public 
hoapitahi  and  public  colleges  from  the 
provisions  of  Circular  A-128  provided 
that  theandits  arc  aiade  in  accordance 
with  statutory  reqairements  and  the 
provisifBis  of  Grcolar  A-11(X 

25.  For  many  Federal  programs,  fiinds 
flow  down  fiom  the  redpient  to  a 
subredpient  Is  tha  independent  auditar 
required  to  make  auffits  of  subredpients 
as  part  of  the  redpient  audit? 

No.  Circular  A-128  requires  the 
redpient  to  determine  that  subrecipients 
have  an  audit  made  in  accordance  with 
the  Circular's  requirements.  As  long  as 
the  audit  report  of  the  sobrec^ient  is 
current,  it  need  not  cover  die  same 
period  as  the  redpient's  «Klit  It  is  die 
recipient's  reqwnsibility  to: 

a.  establish  a  system  to  assure  that 
the  audits  of  the  sobredpients  meet  die 
requirements  of  Circulars  A-128  or  A- 
110. 

b.  est^lish  a  system  for  fbttowup  on 
questioned  costs,  weaknesses  is  internal 
control  systems,  and  other  aucht 
exceptions  and  ensure  d»t  appropriate 
corrective  action  is  taken  wttldn  6 
months. 

c.  consider  whether  subredpienf  s 
records  necesutate  adjustments  of  die 
recipient's  own  records. 


d.  require  access  to  subrecipient's 
records  and  financial  statements. 
The  recipient's  auditor  would: 

a.  review  the  recipient's  systems  for 
obtaining  and  acting  on  subredpient 
audit  reports. 

b.  test  to  determine  whether  the 
system  is  functioning  in  accordance  with 
prescribed  procedures. 

c  comment  on  the  recipient's 
monitoring  and  disbursing  procedures 
with  respect  to  subrecipient  if 
warranted  by  the  circumstances. 
Reported  questioned  costs  require 
consideration  for  materiality,  possible 
adjustment  of  financial  statements,  and 
possible  footnote  disclosure. 

In  the  event  that  subrecipient  audits 
have  not  been  made  and  the  amount  of 
funds  are  material,  the  scope  of  the 
recipient  audit  can  be  expanded  to 
include  testing  of  the  subrecipient 
expenditures.  Alternatively,  the 
recipient's  auditor  should  report  this 
condition  as  a  finding  and  if  the 
subrecipient  expenditures  are  material 
to  the  recipient,  then  the  recipient's 
auditor  should  consider  whether  to 
qualify  and/or  disclaim  in  their  audit 
report  in  financial  statements  because 
the  subrecipient's  expenditures  were  not 
tested. 

If  a  subrecipient's  audit  report  was 
due  but  not  received  the  recipient's 
auditor  should  report  this  condition  as  a 
finding. 

26.  Does  the  requirement  for  a  single 
audit  apply  to  contracts  awarded  by 
recipients  to  profitmaking  organizations, 
and  private  or  governmental 
organizations? 

Commercial  contractors  (private  for 
profit)  and  private  or  governmental 
organizations  providing  goods  or 
services  to  State  or  local  governments 
are  not  required  to  have  a  single  audit 
performed  in  accordance  with  Circular 
A-128.  State  and  local  governments 
should  use  the  same  procedures  used  to 
monitor  their  own  expenditures  to 
ensure  that  the  contractor  has  complied 
with  laws  and  regulations  affecting  the 
expenditure  of  Federal  funds.  However, 
the  use  of  a  contract  by  a  governmental 
recipient  to  provide  Federal  financial 
assistance  to  a  subrecipient  will  require 
the  subrecipient  to  have  an  audit  made 
in  accordance  with  the  Act. 

27.  Who  is  responsible  for  the  audit 
resolution  of  findings  resulting  from 
subrecipient  audits? 

The  entity  providing  funds  to  the 
subrecipient  is  responsible  for  resolving 
findings  pertaining  to  pass  through  funds 
resulting  from  the  audit.  Consequently, 
in  some  cases  an  entity  may  first  have  to 
resolve  some  audit  findings  with  a 


Federal  agency  and  then  other  findings 
with  another  level  of  government  for 
funds  which  How  down  from  a  recipient 
to  a  subrecipient. 

28.  Auditors  at  the  subredpient  level 
have  found  that  the  subredpient  is  not 
always  able  to  identify  the  Federal  share 
of  funds  recdved  from  another 
governmental  entity.  What  are  the 
auditor's  responsibilities  when  he  finds 
such  a  situation? 

It  is  the  subrecipient's.  not  the 
auditors'  responsibility  to  learn  or 
determine  the  amount  if  any.  of  Federal 
funds  included  in  monies  received  from 
a  recipient  government.  If  a  government 
is  not  able  to  determine  the  portion  of 
Federal  fiuids  included  in  the  monies 
received,  the  auditor  at  a  minimum 
should  review  the  award  document  and 
determine  whether  the  terms  and 
conditions  of  the  award  are  being  met 
for  all  funds.  The  auditor  should 
comment  in  the  audit  report  that  Federal 
funds  could  not  be  identified  in  pass- 
through  awards  and  recommend  that 
recipients  identify  the  amount  of  Federal 
funds  in  subawards. 

29.  Can  a  redpient  also  mandate  a  single 
audit  on  its  nonprofit  subredpients  who 
also  recdve  dired  Federal  funding 
subject  to  the  A-110  audit  requirement? 

Yes.  A  State  and  local  government 
may  have  its  own  audit  requirements 
including  A-128  audits  for  subrecipients 
provided  the  audit  covers  as  a  minimum 
the  Federal  requirements.  The  Federal 
audit  requirements  for  State  and  local 
governments  appear  in  Circular  A-128, 
"Audits  of  State  and  Local 
Governments."  Federal  audit 
requirements  for  other  not-for  profit 
recipients  are  covered  in  Attachment  F 
"Standards  for  Financial  Management 
Systems"  to  Circular  A-110.  "Uniform 
Requirements  for  Grants  to  Universities, 
Hospitals,  and  Other  Nonprofit 
Organizations." 

30.  What  are  the  audit  requirements 
under  the  Single  Audit  Act  for  profit 
making  organizations,  such  as  nursing 
homes  and  individuals,  receiving  Federal 
finandal  assistance  through  State  and 
local  governments? 

The  Single  Audit  Act  contains  no 
audit  requirements  for  profit  making 
organizations  or  individuals.  However, 
if  a  prime  recipient  passes  down  funds 
with  the  intent  of  providing  financial 
assistance  to  a  profit-making 
subrecipient  the  prime  recipient  has  the 
same  responsibilities  outlined  in 
paragraph  9  of  Circular  A-128.  (See 
questions  6,  22.  and  25.). 


Questions  About  Audit  Reports 

31.  If  a  government  elects  to  have  a 
single  audit  performed  on  an  individual 
department,  agency  or  establishment 
can  only  the  schedule  of  Federal 
financial  assistance  and  the  related 
auditor's  reports  be  submitted? 

No.  The  Act  and  Circular  A-128 
provide  certain  governments  with  the 
option  to  have  a  single  audit  of  the 
entire  operations  of  that  government,  or 
of  only  those  departments,  agencies  or 
establishments  that  received,  expended, 
or  otherwise  administered  Federal 
financial  assistance.  If  a  single  audit  is 
performed  for  individual  departments, 
agencies  or  establishments,  then  the 
audited  financial  statements  with  the 
auditor's  report  thereon,  the  schedule  of 
Federal  financial  assistance  with  the 
auditor's  reports  thereon,  and  the 
auditor's  reports  on  internal  controls 
and  compliance  shall  all  focus  on  the 
individual  departments,  agencies  or 
establishments  selected  for  inclusion  in 
the  Single  Audit  package.  (See  question 
35  for  further  guidance.]. 

32.  Is  it  essential  that  findings  of 
noncompliance  with  applicable  laws  and 
regulations  include  the  cause  and  effed 
as  well  as  the  condition  and  criteria? 

Findings  of  noncompliance  must 
address  the  condition — what  is 
questioned — and  the  criteria  as  to  what 
the  condition  should  have  been.  It 
should  also  address  cause  and  effect: 
however,  in  some  cases  this  will  be 
impossible  and,  in  other  cases,  the 
benefit  of  the  auditor  extending  his 
procedures  to  develop  the  cause  and 
effect  may  not  justify  the  additional 
audit  costs.  Auditors  should  place  the 
findings  in  proper  perspective  to  give 
readers  a  basis  for  judging  the 
prevalence  of  noncompliance.  The 
auditor  should  disclose  the  number  and 
dollar  amount  of  items  tested,  size  of 
universe  error  rate  the  number  and 
dollar  amount  of  findings.  The  General 
Accounting  Office's  Standards  for  Audit 
of  Governmental  Organizations, 
Programs,  Activities  and  Functions 
provides  guidance  in  presenting 
noncompliance  findings. 

33.  How  should  Federal  guarantee,  loan 
or  insurance  programs  which  are 
operated  by  the  governmental  entity,  but 
do  not  involve  a  current  Federal  outlay, 
be  included  on  the  schedule  of  Federal 
domestic  assistance  and  in  determining 
the  program's  status  as  a  major 
program? 

The  existence  and  value  of  Federal 
guarantee,  loan  or  insurance  programs 
at  the  end  of  the  fiscal  year  should  be 
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disclosed  in  a  footnote  to  the  schedule 
of  Federal  assistance.  Any  interest 
subsidy,  or  administrative  costs     j 
allowance  received  during  the  fiscal 
year  under  a  loan  or  loan  guarantee 
program  should  be  included  in  the 
schedule  of  Federal  assistance. 

Generally,  the  total  amount  of 
expenditures  of  Federal  Financial 
assistance  included  in  the  Schedule  is 
the  basis  for  applying  the  criteria  in  the 
attachment  to  A-128  for  determining 
Major  Federal  Assistance  Programs. 
However,  for  a  loan  or  loan  guarantee 
program  the  total  value  of  new  loans 
during  the  fiscal  year  plus  the  balance  of 
loans  for  previous  years  for  which  the 
government  is  at  risk  and  any  interest 
subsidy,  cash  or  administrative  costs 
allowance  received  should  be  used  to 
determine  if  that  program  is  also  a 
Major  Federal  Assistance  Program.  One 
exception  to  this  is  the  Guaranteed 
Student  Loan  Program,  institutions  of 
higher  education  that  are  not  lenders 
should  use  the  value  of  new  loans  made 
during  the  year.  j 

If  based  on  the  above,  it  is  determined 
that  a  loan  or  loan  guarantee  program  is 
a  Major  program,  this  should  not  effect 
the  identification  of  Major  programs, 
using  the  criteria  applicable  to  the 
Schedule  of  Federal  Assistance. 
Sometimes,  including  a  large  loan ' 
program  in  the  base  used  to  determine 
major  programs  may  distort  the  base. 
Therefore,  if  the  number  of  programs 
determined  to  be  major  is  significantly 
affected  by  the  inclusion  of  a  guarantee 
loan  program  in  total  Federal  assistance 
the  auditor  should  use  his  judgment  as 
to  whether  the  guarantee  program 
should  be  included  when  determining 
which  other  programs  are  major,  i 

34.  Where  should  audit  reports  he  sent 
when  the  audit  is  completed? 


In  accordance  with  the  provision  of 
Circular  A-128  the  recipient  shall  submit 
copies  of  reports  to  each  Federal 
department  or  agency  that  directly 
provided  Federal  assistance  funds  to  the 
recipient.  Each  agency  may  specify  in  its 
program  regulations  or  in  the  award  the 
distribution  point  for  the  Single  Audit 
reports.  Recipients  of  $100,000  or  more 
in  Federal  funds  shall  submit  a  copy  of 
the  audit  report  within  30  days  after 
issuance  to  a  central  audit  report 
clearinghouse.  The  address  of  the 
clearinghouse  is:  Bureau  of  the  Census, 
Data  Preparation  Division,  1201  E  10th 
Street.  Jeffersonville,  Indiana  47132. 

Subrecipients  shall  also  submit  copies 


to  recipients  that  provided  them  with 
Federal  assistance  funds. 

35.  Does  the  circular  require  the 
preparation  of  general  purpose  financial 
statements  in  accordance  with  generally 
accepted  accounting  principles? 

The  Circular  does  not  require  the 
preparation  of  general  purpose  financial 
statements  in  accordance  with  GAAP. 
However,  financial  statements  are 
required.  The  Circular  requires  an  audit 
of  financial  statements  that  are  prepared 
by  the  recipient  to  meet  its  needs  and 
the  needs  of  other  statement  users. 
However,  if  these  statements  are  not 
prepared  in  accordance  with  generally 
accepted  accounting  principles,  the 
audit  report  should  state  the  nature  of 
the  variances  therefrom  and  follow 
professional  guidance  for  reporting  on 
financial  statements  which  have  not 
been  prepared  in  accordance  with 
GAAP. 

36.  Circular  A-128  calls  for  the  auditor  to 
comment  in  the  compliance  report  on 
financial  reports  and  claims  for 
advances  or  reimbursements  made  to 
the  Federal  Government.  Does  this  mean 
that  a  100  percent  audit  of  all  such 
reports  and  claims  must  be  made? 

No.  A  determination  as  to  the 
reliability  of  the  Federal  financial 
reports  can  be  made  through  a  study 
and  evaluation  of  internal  systems  used 
to  accumulate  the  data  for  the  reports  in 
addition  to  tests  of  sample  reports. 

37.  Can  a  cognizant  agency  reject  an 
audit  report  or  take  similar  actions?  If 
so,  what  steps  will  be  taken? 

Circular  A-128  anticipates  that  a   - 
Federal  cognizant  agency  will  advise  the 
recipients  of  audits  that  have  been 
found  not  to  have  met  the  requirements. 
In  such  instances,  the  recipient  will  be 
expected  to  work  with  the  auditor  to 
take  corrective  action.  If  corrective 
action  is  not  taken,  the  Federal 
cognizant  agency  shall  notify  the 
recipient  organization  and  Federal 
awarding  agencies  that  the  audit  failed 
to  meet  Federal  standards  and  carmot 
be  relied  upon.  The  Circular  requires 
that  the  cognizant  agency  recommend 
followup  action.  This  may  include  a 
recommendation  to  other  Federal 
agencies  to  return  the  audit  report  to  the 
recipient.  It  may  also  include  a 
recommendation  regarding  appropriate 
sanctions  by  the  Federal  awarding 
agencies  that  should  be  taken  against 
the  recipient  organization. 


38.  If  a  State  makes  an  award  of 
$100,000  to  a  dty  and  50  percent  of  the 
award  comes  from  Federal  sources  how 
much  should  be  reported  in  the  city's 
schedule  of  Federal  financial  assistance? 

The  city's  schedule  of  Federal 
Financial  Assistance  should  show  the 
amount  of  the  Federal  funds  for  each 
Federal  assistance  program.  In  this  case 
the  amount  would  be  $50,000.  If  the 
percentage  or  amoimt  of  the  Federal 
share  is  not  known  the  total  amount 
should  be  included  writh  a  footnote. 

39.  If  a  college  or  university  is  covered 
as  part  of  die  single  audit  of  the  State, 
must  the  statement  of  Federal  financial 
assistance  list  all  of  the  individual  grant 
and  contract  awards  by  catalog  of 
Federal  domestic  assistance  program 
number? 

No.  In  some  cases  because  of  the  large 
number  of  awards  or  the  lack  of  data  it 
may  be  impractical  to  list  them  all.  A 
summary  of  total  expenditures  by 
funding  agency  and  a  schedule  of 
expenditures  for  each  student  financial 
assistance  program  will  suffice  for  now. 
Reporting  guidance  for  university  audit 
reports  will  be  forth  coming  soon  as  part 
of  a  new  revised  OMB  Circular  A-88, 
"Coordinating  Audits  and  Negotiating 
Indirect  Cost  Rates  at  Educational 
Institutions." 

40.  How  should  the  value  of  food  stamps 
and  commoflities  distributed  and 
inventory  thereof  be  reported? 

The  value  of  foods  stamps  issued  and 
commodities  distributed  should  be 
shown  on  the  schedule  of  Federal 
assistance  either  as  an  expenditure  or  in 
a  note.  Likewise  the  value  of  food 
coupons  on  hand  and  the  value  of 
commodities  in  inventory  should  be 
shown  in  the  entity's  financial 
statements  or  in  a  note. 

Question  About  Cost  and 
Reimbursement  for  Audits 

41.  How  will  State  and  local 
governments  pay  for  the  cost  of  the 
single  audits? 

State  and  local  governments  should 
use  normal  financing  procedures  to  pay 
for  the  single  audit,  the  cost  of  which 
should  be  less  than  the  aggregate  cost  of 
numerous  individual  Federal  assistance 
audits.  Under  the  current  arrangements 
the  Federal  Government  will  reimburse 
recipients  for  its  fair  share  of  audit  costs 
in  accordance  with  Circular  A-87,  "Cost 
Principles  for  State  and  Local 
Governments."  These  payments  are 
usually  made  as  part  of  the  allocated 
cost  of  Federal  assistance  programs 
being  carried  on  by  the  unit  of 
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government.  However,  Circular  A-128 
provides  that  allowable  charges  for 
audit  may  also  be  a  direct  cost. 

Question  About  Sanctions 

42.  If  recipients  do  not  comply  with  the 
provisions  of  Circular  A-128,  what 
happens? 

The  Single  Audit  Act  provides  that  no 
cost  may  be  charged  to  Federal 
assistance  programs  for  audits  required 
by  the  act  that  were  not  made  in 
accordance  with  the  Circular.  We 
expect  that  this  sanction  will  be 
enforced  much  more  frequently  than  it 
has  in  the  past.  Therefore,  State  and 
local  officials  should  ensure  that  there  is 
an  adequate  contract  administration 
system  in  effect  to  monitor  contracts  for 
audit  servicing. 

In  cases  of  a  grantee's  continued 
inability  or  unwillingness  to  have  a 
proper  audit,  Federal  agencies  have 
other  sanctions  available  including: 
— withholding  a  percentage  of 

assistance  payments  until  the  audit 

is  completed  satisfactorily,  and/or 
— withholding  or  disallowing  overhead 

costs,  and/or 
— suspending  the  Federal  assistance 

agreement  until  the  audit  is  made. 
Federal  agencies  may  take  action  to 
perform  the  necessary  audit  work 
themselves. 

Questions  on  Cognizant  Responsibility 

43.  What  guidance  is  provided  to  the 
cognizant  audit  agencies  regarding  their 
responsibilities  in  an  organization-wide 
audit? 

The  responsibilities  of  the  cognizant 
audit  agencies  are  set  forth  in  a 
document  entitled,  "Federal  Cognizant 
Agency  Audit  Organization  Guidelines." 
The  document  was  prepared  by  the 
President's  Council  on  Integrity  and 
Efficiency  Single  Audit  Committee. 

It  addresses  such  areas  as: 

•  technical  advice  and  liaison. 

•  desk  reviews  of  audit  reports, 

•  reviews  of  audit  organizations  and 
their  work. 

•  addressing  deficiencies  noted 
during  reviews,  and 

•  processing  audit  reports  by  Federal 
agencies. 

The  "Federal  Cognizant  Agency  Audit 
Organization  Guidelines"  can  be 
obtained  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  D.C.  20402.  Stock 
Number  040-000-00491-2. 

44.  What  is  the  role  of  the  cognizant 
audit  agency  regarding  the  approval  of 
the  audit  scope  or  plan? 

There  is  no  requirement  for  the 
Federal  cognizant  audit  agency  to 


approve  the  audit  scope  or  plan  in 
advance  of  the  audit.  However,  most 
auditors  and  cognizant  audit  agencies 
would  agree  that  a  review  of  the  plan  is 
highly  useful  for  avoiding  future 
misunderstandings. 

45.  When  a  recipient  contracts  for  a 
single  audit,  does  the  Federal  cognizant 
agency  need  to  approve  the  auditor  in 
advance? 

No.  The  selection  of  an  independent 
auditor  is  a  recipient  responsibility  and 
the  process  is  often  addressed  in  State 
law.  Prior  approval  is  not  required  by 
the  Federal  cognizant  agency,  although 
the  Federal  cognizant  audit  agency  can 
provide  advice  for  those  recipients  that 
have  little  or  no  experience  in  arranging 
for  audit  service. 

Recipients  selecting  independent 
auditors  should  follow  the  Procurement 
Standards  contained  in  Attachment  O  of 
OMB  Circular  A-102,  "Uniform 
Requirements  for  Grants  to  State  and 
Local  Governments."  These  standards 
provide  that  services  shall  be  obtained 
in  an  efficient  and  economical  manner 
that  provides  maximum  open  and  free 
competition.  In  addition  recipients 
should  ensure  that  the  selected  auditors 
are  not  currently  in  a  suspended  or 
debarred  status.  (Federal  agencies  are  in 
the  process  of  developing  regulations 
which  will  explain  procedures  for 
screening  of  debarred  and  suspended 
organizations.  Final  regulations  will  be 
issued  early  in  calendar  year  1988.) 

46.  Is  Attachment  O  "Procurement 
Standards"  applicable  to  the 
procurement  of  single  audit  services  if 
the  audit  costs  are  not  charged  to 
Federal  programs? 

Yes.  Even  though  the  Federal 
Government  is  not  being  charged  for 
audit  services  and  procurement 
standards  should  be  followed.  The 
standards  help  ensure  that  the  auditor 
selected  will  meet  the  general  standards 
for  auditors  contained  in  the  GAO 
publication  "Standards  For  Aduit  of 
Governmental  Organizations,  Programs. 
Activities,  and  Functions." 

47.  OMB  issued  a  listing  of  Federal 
agencies  responsible  for  cost  negotiation 
and  audits  of  the  larger  State  and  local 
governments  on  |anuary  6, 1986.  How  do 
local  governments  not  included  in  the 
listing  get  technical  advice  and 
guidance? 

Cognizant  agencies  will  not  be 
assigned  to  those  governments  not 
included  in  the  listing.  Smaller 
governments  not  assigned  a  cognizant 
agency  that  need  technical  audit  advice 
or  guidance  should  contact  the  Federal 
agency  or  State  agency  that  provides 


them  the  most  funds  whether  the  funds 
are  transferred  directly  or  indirectly. 
Ciruclar  A-128  refers  to  these  Federal 
agencies  as  general  oversight  agencies. 

48.  Does  an  oversight  agency  have  the 
same  responsibility  as  a  cognizant 
agency? 

No.  An  oversight  agency's 
responsibility  would  not  be  nearly  as 
broad  as  a  cognizant  agency's 
responsibilities.  Like  a  cognizant 
agency,  an  oversight  agency  would 
represent  all  Federal  agenics.  However, 
an  oversight  agency's  primary 
responsibility  would  be  to  provide 
advice  and  counsel  to  recipients  when 
requested  by  the  recipient.  An  oversight 
agency  may  take  on  additional 
responsibilities  if  deemed  necessary, 
such  as  ensuring  audits  are  conducted 
and  transmitted  to  appropriate  Federal 
officials,  conducting  reviews  of  reports 
and  audit  work  and  resolving 
crosscutting  or  systems  findings. 

Questions  About  Small  and  Minority 
Audit  Firms 

49.  What  are  the  obligadons  of  recipients 
of  Federal  funds  under  OMB  Circular  A- 
128  for  hiring  small  and  minority  audit 
firms? 

Paragraph  19  requires  recipients  of 
Federal  funds  to  provide  the  maximum 
practicable  opportunity  for  small  audit 
firms  and  audit  firms  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  to  be 
considered  for  selection  by  audited 
organizations.  Audited  organizations 
must  provide  such  opportunity  in  order 
to  ensure  that  qualified  audit  firms  are 
not  overlooked  merely  because  they 
may  be  small  or  controlled  by 
disadvantaged  persons. 

State  and  local  governments  and  other 
recipients  of  Federal  funds  retain  the 
authority  to  select  audit  firms  at  their 
discretion.  Federal  cognizant  audit 
agencies  do  not  have  the  authority 
under  Paragraph  19  to  challenge  an 
audited  organization's  choice  of  audit 
firms.  Paragraph  19  establishes  a 
requirement  of  a  fair  and  open  process 
for  selection  of  audit  firms;  it  does  not 
establish  any  requirement  that 
particular  firms  or  classes  of  firms  be 
selected. 

Questions  About  Other  Matters 

50.  Will  changes  be  made  to  the  audit 
requirements  contained  in  the 
compliance  supplement  and  Circular  A- 
128? 

Yes.  When  the  need  for  change  is 
disclosed  from  our  own  experience  or  is 
brought  to  our  attention  by  others,  the 
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Director  of  OMB  will  make  such 
changes  or  interpretations  as  necessary. 
When  important  changes  are  proposed, 
the  Director  of  OMB  will  solicit  the 
views  of  Federal  agencies.  State  and 
local  officials,  professional 
organizations,  public  interest  groups, 
and  other  interested  parties.  He  will  use 
these  suggestions  in  interpreting  of 
revising  the  requirements.  j 

51.  Can  Federal  agencies  add 
requirements  to  those  prescribed  by 
Circular  A-128? 

No  additonal  audit  requirements 
should  be  imposed  upon  recipients 


unless  specifically  required  by  Federal 
law,  executive  order  or  prior 
arrangement  as  stated  in  paragraph  10 
of  A-128.  To  the  extent  that  problems 
are  encountered  between  a  grantee  and 
a  Federal  grantor  agency  which  cannot 
be  resolved,  the  Office  of  Management 
and  Budget  will  lend  assistance  to 
resolve  such  problems  in  a  timely 
manner. 

52.  When  is  a  single  audit  report  due? 

A  single  audit  report  is  due  13  months 
following  the  end  of  the  entity's  fiscal 
year.  The  twelve  months  are  for  the 


preparation  of  the  audit  report.  The  13th 
month  is  for  audit  transmittal. 

53.  Are  funds  provided  by  the  National 
Guard  bureaus  to  the  States  covered  by 
the  Single  Audit  Act? 

At  the  present  time,  funds  provided  by 
the  National  Guard  Bureau  to  the  States 
are  not  considered  Federal  financial 
assistance  funds  within  the  provisions 
of  the  Single  Audit  Act.  However,  the 
matter  is  currently  under  review. 
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published  in  the  Federal 
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from  the  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office.  Washington. 
DC  20402  (phone  202-275- 
3030). 

H.R.  307/Pub.  L.  100-156 

To  designate  the  Federal 
Building  and  United  States 
Post  Office  located  at  315 
West  Allegan  Street  in 
Lansing.  Michigan,  as  the 
"Charies  E.  Chamberlain 
Federal  Building  and  United 
States  Post  Office."  (Nov.  9. 
1987;  101  Stat  893;  1  page) 
Price:  $1.00 

H.R.  1366/Pub.  L.  100-157 
To  provide  for  the  transfer  of 
certain  lands  in  the  State  of 
Arizona,  and  for  other 
purposes.  (Nov.  9.  1987;  101 
Stat  894;  2  pages)    Price: 
$1.00 

H.J.  Res.  309/Pub.  L  100- 
158 

Providing  support  for  the  Civic 
Achievement  Award  Program 
in  Honor  of  ttie  Office  of 
Speaker  of  the  House  of 
Representatives.  (Nov.  9, 
1987;  101  Stat.  896;  3  pages) 
Price:  $1.00 

S.  442/Pub.  L.  100-159 

To  amend  chapter  9  of  title 
17.  United  States  Code, 
regarding  protection  extended 
to  semiconductor  chip 
products  of  foreign  entities. 
(Nov.  9.  1987;  101  Stat.  899; 
2  pages)    Price:  $1.00 
H.R.  614/Pub.  L  100-160 
To  designate  the  new  United 
States  courthouse  in 
Birmingham.  Alabama,  as  the 
"Hugo  L.  BlacK  United  States 
Courthouse."  (Nov.  10.  1987; 
101  Stat  901;  1  page)    Price: 
$1.00 

HJ.  Res.  368/Pub.  L  100- 
161 

Designating  the  week  of 
November  8  through 


November  14.  1987.  as 
"National  Food  Bank  Week." 
(Nov.  10.  1987;  101  Stat  902; 
1  page)    Price:  $1.00 
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Presidential  Documents 


Proclamation  5741  of  November  12,  1987 
National  Arts  Week,  1987 


|IR  Doc  87-26516 
Filed  ll-13-«7;  10:30  am] 
Billing  code  319S-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  arts  lie  at  the  heart  of  our  Nation  and  of  the  heritage  we  cherish.  The 
freedom  we  enjoy  allows  our  arts  to  breathe  the  spirit  of  liberty  and  to 
ennobl^r-tn«)ire,  and  nourish  us.  During  National  Arts  Week,  when  we 
celebrat^^h^arts  and  thank  the  artists,  patrons,  and  audiences  who  give  them 
life,  we  salute  a  precious  dimension  of  America. 

From  our  early  days  as  a  Nation,  countless  public-minded  citizens  have 
considered  support  of  culture  and  the  arts  their  joy  and  their  responsibility. 
Their  efforts  have  brought  about  an  American  partnership  among  individuals, 
corporations,  foundations,  and  taxpayers  that  sustains  the  arts  and  makes 
them  accessible  throughout  our  land. 

Across  America  the  arts  are  flourishing.  Everywhere,  individual  artists  are  at 
work,  and  symphony  orchestras,  museums,  theaters,  dance  and  opera  compa- 
nies, and  folk  arts  groups  are  busy  in  cities  and  towns  alike.  As  we  express 
our  gratitude  to  these  Americans  we  also  renew  our  commitment  to  the 
partnership  that  supports  them  and  brings  their  work,  and  that  of  the  rest  of 
the  world,  to  American  audiences — and  we  reaffirm  our  devotion  to  the  life  of 
the  mind  and  the  soul. 

The  Congress,  by  Senate  Joint  Resolution  154,  has  designated  the  period  of 
November  15  through  November  22.  1987,  as  "National  Arts  Week"  and 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  period  of  November  15  through  November  22. 
1987,  as  National  Arts  Week.  I  encourage  the  people  of  the  United  States  to 
observe  this  period  with  appropriate  ceremonies,  programs,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  12th  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twelfth. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  213  and  315 

Conversion  of  Excepted  Appointees 
Occupying  Professional  and 
Administrative  Career  Positions 

aoency:  Office  of  Personnel 

Management 

action:  Final  regulations. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  fmal 
regulations  implementing  Executive 
Order  12596,  v^ich  authorizes 
nonconq>etitive  conversion  of 
employees  occupying  professimal  and 
administrative  career  (PAC)  positions 
from  excepted  appointments  at  the  GS-7 
level  to  competitive  appointments  at  the 
GS-9  level.  Under  the  regulations, 
employees  who  have  at  least  1  year  of 
satisfactory  service  at  the  GS-7  level 
may  be  converted  to  GS-9  positions  in 
PAC  occupations  for  which  they  qualify. 
DATES:  Regulations  effective  July  6, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Tracy  Spencer.  (202)  632-6817. 
SUPPLEMENTARY  INFORMATION:  E.O. 
12596.  issued  May  7, 1967,  provides  that 
an  individual  who  is  employed  in  a  PAC 
position  under  the  Schedule  B 
appointing  authority  for  PAC  positions 
(5  CFR  213.3202(1))  may  be  converted 
noncompetitively  to  a  career  or  a  career- 
conditional  appointment  at  GS-9, 
"provided  the  individual  meets 
qualifications  and  other  requirements 
established  by  the  Director  of  the  Office 
of  Personnel  Management,  and  further 
provided  the  individual's  performance  is 
determined  by  the  employing  agency,  in 
a  careful  and  formal  evaluation,  to 
warrant  such  conversion  to  GS-9." 

On  July  6. 1987.  OPM  published 
interim  regulations  in  tl^  Federal 
Register  (52  FR  25193)  setting  fotth  the 
specific  requirements  for 


noncon4>etitive  conversion.  During  the 
comment  period,  we  received  11 
comments  frrnn  Federal  agencies, 
employee  organizations,  and 
individuals. 

Analysis  of  Comments 

Three  employee  organizations  and 
one  individual  opposed  both  use  of 
Schedule  B  appointments  and 
ncmcompetitive  conversion.  These 
commenters  believe  that  allowing  large 
numbers  of  employees  to  enter 
competitive  career  fields  without  having 
to  compete  at  any  level  violates  the 
statutory  requirement  (5  U.S.C.  3304)  for 
open  competitive  examinations. 

We  agree  that  fair  and  open 
examinations  are  critical  to  the  Federal 
Government,  both  to  ensure  that  all 
applicants  have  an  equal  chance  and  to 
ensure  that  the  Government  hires  the 
best  people  available.  Developing 
examinations  that  really  accomplish 
these  goals  demands,  however, 
consicterable  time  for  job  analysis  and 
validation. 

The  Professional  and  Administrative 
Career  Examination  (PACE),  formerly 
used  to  fill  many  entry  level  positions, 
was  abolished  on  August  31. 1982.  to 
comply  with  a  consent  decree  entered 
by  the  U.S.  District  Court  for  the  Distiict 
of  Columbia  in  the  civil  action  known  as 
Luevano  v.  Devine.  The  decree  required 
alternative  examinations  for  all 
occupations  previously  covered  l>y 
PACE.  The  decree  further  required  that 
the  new  examinations  be  specifically 
related  to  the  requirements  of  the  )ob(s) 
they  would  cover.  This  effectively 
prohibits  development  of  a  single 
examination  to  replace  PACE,  as  was 
suggested  by  one  commenter. 

Because  OPM  had  insufficient 
resources  to  fully  and  properly  develop 
and  validate  competitive  examinations 
for  all  occupations  formerly  filled  fit>m 
PACE,  competitive  examination  for  all 
covered  occupations  was  found  to  be 
impracticable.  OPM  estabUsbed  the 
Sdiedule  B  excepted  service  appointing 
authority,  5  CFR  213.3202(1),  for  use  in 
making  external  appointments  to  CS-51 
7  PAC  positions  not  covered  by 
alternative  competitive  examinations. 
We  regard  use  of  the  Schedule  B 
appointing  authority  as  an  interim 
measure.  However,  whether  it  is 
replaced  for  specific  occupations  in  the 
relatively  short  term  or  the  relatively 
long  term  will  depend  on  the  hiring 


levels  in  those  occupations  and  resource 
implications  based,  in  part,  on  those 
hiring  levels.  We  have  focused  our 
limited  resources  on  developing  new. 
job-specific  competitive  examinations 
for  those  jobs  in  which  the  most  hires 
were  expected  to  occur.  The  positions 
covered  by  the  seven  examinations 
developed  since  1983.  along  with  the 
nine  examinations  developed  prior  to 
the  Luevano  Consent  Decree,  account 
for  approximately  55-60  percent  of  all 
external  hiring  in  PAC  occupations 
(based  on  actual  hires  in  the 
occupations  under  both  Schedule  B  and 
PACE  and  on  projected  hiring  under  the 
new  examinations). 

For  a  number  of  other  occupations 
which  do  not  account  for  significant 
hiring  individually  (75  occupations  for 
which  we  use  Schedule  B  have  less  than 
20  external  hires  each  in  most  years) 
OPM  continues  to  explore  ways  of 
developing  cost-effective  competitive 
examination(s).  We  are,  for  example, 
reviewing  the  skills  and  abilities 
required  for  successful  performance  in 
various  PAC  occupations  to  assess  the 
feasibility  of  combining  several  of  them 
under  the  same  examining  procedures. 
In  the  meantime,  however,  we  believe 
that  the  Schedule  B  authority  meets  the 
twin  goals  of  fair  and  open  competition 
and  quality  of  staffing  in  the 
occupations  for  which  we  have  yet  to 
develop  new  tests. 

Althou^  OPM  does  not  administer  an 
examination  centrally  under  Schedule  B, 
the  agencies  do  themselves  examine 
candidates,  comparing  their  relative 
knowledge,  skills,  and  abilities,  and 
identify  the  best  applicants  for  hiring. 
The  selection  procedures  used  by 
agencies  are  subject  to  the  same  basic 
legal  principles  (selection  based  on 
merit;  no  discrimination  on  the  basis  of 
race,  color,  religion,  sex,  national  origin, 
age,  handicapping  condition,  marital 
status,  or  political  affiliation)  as  are 
competitive  examinations.  The 
qualification  requirements  for  Schedule 
B  appointments  are  the  same  as  for 
competitive  appointments.  OPM 
believes  that  use  of  the  Schedule  B 
authority  as  an  interim  measure  is 
consistent  with  civil  service  law.  We 
further  believe  that  implementation  of 
Executive  Order  12596  authorizing 
noncompetitive  conversion  is  consistent 
with  merit  principles,  in  view  of  a  report 
by  the  Merit  Systems  Protection  Board 
that  o\ex  98  percent  of  Schedule  B  PAC 
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employees  competed  successfully  in 
examinations  for  GS-9  positions. 

Federal  agencies  generally  supported 
the  regulations  implementing  the 
Executive  order.  Some  suggested 
editorial  changes,  which  we  have 
incorporated  in  the  final  regulations.  We 
did  not  adopt  two  substantive  agency 
suggestions,  which  woul^  have 
expanded  conversion  eligibility  for 
individual  employees. 

A  suggestion  that  conversion  be 
authorized  in  any  GS-9  position  for 
which  an  employee  qualifies,  not  only  in 
PAC  occupations,  would  exceed  the 
intent  of  the  Executive  Order  12596.  The 
Executive  order  was  issued  to  permit 
PAC  employees  to  advance  up  career 
ladders  as  they  could  before 
abolishment  of  PACE.  The  regulations 
permit  conversion  in  a  different  PAC 
occupation  than  an  employee  held  at 
GS-7  because  rotation  among  PAC 
occupations  is  relatively  common  in 
some  agencies'  career  intern  programs. 
However,  rotation  between  PAC 
occupations  and  other  occupations*— 
many  of  which  have  minimtmi 
educational  requirements — is  not 
common.  The  work  done  in  PAC 
positions  does  not  typically  provide 
appropriate  qualifying  experience  for 
the  other  occupations.  In  occupations 
that  were  never  filled  from  PACE, 
competitive  examinations  exist  through 
which  qualified  individuals  may  be 
appointed  at  GS-5/7  and  thereafter 
progress  up  career  ladders.  To  allow 
candidates  to  bypass  those 
examinations  by  initial  appointment  to  a 
PAC  occupation,  which  is  not  the 
normal  entry  for  the  other  career  fields, 
would  be  inconsistent  with  the  intent  of 
5  U.S.C  3304. 

A  suggestion  that  employees  be 
required  to  have  a  performance  rating  of 
fully  successful  or  better  within  the  year 
immediately  preceding  conversion,  but 
not  necessarily  for  the  full  year,  would 
dilute  the  importance  of  performance  in 
establishing  eligibility  for  promotion. 
The  full  year  requirement  was  put  in  the 
regulation*  to  stress  that  promotion/ 
conversion  is  not  a  right;  it  must  be 
earned.  An  employee  whose 
performance  has  not  consistently  been 
at  the  fully  successful  level  has  not 
demonstrated  readiness  to  take  on 
additional  resfransibilities.  We  believe 
that  this  performance  requirement 
would  be  appropriate  in  any  career 
ladder  promotion.  We  avoided  setting  a 
mandatory  schedule  for  conversion  to 
permit  agencies  to  coordinate 
conversion  decisions  within  normal 
performance  appraisal  and  career 
development  cycles  or  to  provide  for 
special  appraisals  if  appropriate.  We  do 


not  believe  performance  standards  for 
conversion  should  be  lowered  to 
accommodate  administrative  needs. 
Although  conversion  of  employees  who 
meet  the  regulatory  requirements  is  not 
mandatory,  agencies  are  reminded  that 
conversion  should  not  be  denied 
arbitrarily. 

Agencies  also  suggested  that  the 
regulations  provide  authority  for 
conversion  of  status  quo  employees  in 
PAC  occupations.  Several  PAC  series 
have  been  removed  from  coverage  of  the 
Schedule  B  authority  because  new 
competitive  examinations  have  been 
developed  for  them.  Employees  holding 
Schedule  B  appointments  when  the  new 
registers  were  established  were  eligible 
for  noncompetitive  conversion  under  5 
CFR  315.701  if  they  had  at  least  6 
months  of  service.  Otherwise,  they  had 
to  be  retained  in  status  quo  (tenure 
group  III)  for  3  years  until  they  qualified 
for  conversion  under  5  CFR  315.704.  E.O. 
12596  covers  only  conversion  of 
employees  who  currently  hold  Schedule 
B  appointments;  it  does  not  provide 
authority  for  conversion  of  status  quo 
employees.  We  have,  however, 
determined  that  OPM  has  authority 
under  5  CFR  315.701  to  make  an 
exception  to  the  6-month  prior  service 
requirement  in  the  case  of  PAC 
employees  through  appropriate 
provision  in  the  Federal  Personnel 
Manual.  We  are  issuing  a  separate  FPM 
bulletin  providing  for  conversion  of 
status  quo  employees  in  PAC 
occupations  under  5  CFR  315.701.  The 
problem  will  not  occur  in  the  future 
because  the  Schedule  B  appointing    - 
authority  is  revised  to  permit  such 
appointees  to  continue  serving  in 
Schedule  B  until  they  can  be  converted 
under  E.0. 12596. 

In  addition  to  comments  on  the 
regulations,  one  agency  had  a  question 
about  the  variation  to  OPNTs  career 
tenure  regulations  granting  PAC 
employees  who  received  competitive 
appointments  to  GS-9  positions  before 
issuance  of  E.0. 12596  tenure  credit  for 
service  under  nontemporary  Schedule  B 
appointments,  provided  the  employees' 
service  since  their  excepted 
appointments  has  been  substantially 
continuous.  The  agency  asked  whether 
the  variation  applies  to  employees  who 
left  the  Federal  service  after  issuance  of 
E.0. 12596  but  before  the  effective  date 
of  the  variation  and  regulations.  It  does 
not.  The  Executive  order,  while 
affording  justification  for  OPKTs  action, 
did  not  authorize  the  additional  service 
credit.  The  variation  was  needed  to 
authorize  the  tenure  credit.  The 
variation  covers  only  employees  still  in 
the  Federal  service  on  its  effective  date. 


July  6. 1987.  There  was  no  need  to  cover 
former  employees  because  the  issue  of 
their  tenure  group  was  moot. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l(b] 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
(including  small  businesses,  small 
organizational  units,  and  small 
governmental  jurisdictions)  because 
they  apply  only  to  Federal  employees. 

List  of  Subjects  in  5  CFR  Farts  213  and 
315 

Administrative  practice  and 
procedures.  Government  employees. 

U.S.  Office  of  Personnel  Management. 
Constance  Homer. 

DiKCtor. 

Accordingly.  OPM  is  adopting  its 
hiterim  regulations  (5  CFR  213.3202(1) 
and  315.710)  published  at  52  FR  25193  on 
July  6, 1987,  as  a  final  regulation  with 
the  following  changes: 

PART  315-CAREER  AND  CAREER- 
CONDmONAL  fMPLOYMENT 

1.  The  authority  citation  for  Part  315 
continues  to  read  as  follows: 

Authority:  S  U.S.C  1302, 3301,  and  3302; 
E.0. 10577,  3  CFR  1954-1958  Comp.,  p.  218: 
Sections  315.601  and  315.609  also  issued 
under  22  U.S.C  3651  and  3652;  Sections 
315.602  and  315.604  also  issued  under  5  U.S.C. 
1104,  Pub.  L  95-454,  sec.  3(5):  Section  315.605 
also  issued  under  E.0. 12034, 43  FR  1917,  Jan. 
13, 1978;  Section  315.606  also  issued  under 
E.0. 11219.  3  CFR  19C4-1965  Comp.,  p.  303; 
Section  315.607  also  issued  under  22  U.S.C 
2506.  93  Stat.  371.  E.0. 12137.  22  U.S.C  2506. 
94  Stat.  2158;  Section  315.608  also  issued 
under  E.0. 12362, 47  FR  21231:  Section  315.610 
also  issued  under  5  U.S.C.  3304(d),  Pub.  L.  99- 
586;  Section  315.710  also  issued  under  E.O. 
12596,  52  FR  17537;  Subpart  I  also  issued 
under  5  U.S.C.  3321.  E.0. 12107. 

2.  In  §  315.710(b).  the  introductory 
paragraph  and  paragraphs  (1)  and  (4) 
are  revised  to  read  as  follows: 


and  administrative 
under  Schedule 


§315wri0 

career  wi 

B  appoinUiMnts, 


(b)  Eligibility.  An  agency  may,  but  is 
not  required  to,  convert  appointments  of 
employees  occupying  PAC  positions 
under  nontemporary  appointments 
effected  under  S  213.3202(1)  of  this 
chapter  to  career  or  career-conditional 
appointments  at  the  GS-0  level  in  any 


position  in  a  PAC  occapotion  when  mch 
emplf^eca — 

(1)  Complete  at  leaat  1  year  of 
Schedule  B  service  at  the  GS-7  level 
that  meeto  the  quality  of  experience 
requirement  for  the  GS-S  poeitioa  in 
which  converted  (less  than  foil-time 
service  is  credited  accordiRg  to  the 
relation  it  bears  to  the  full-time 
workweek); 

*  *        ♦        *        • 

(4)  Are  converted  without  a  break  in 
service  of  one  workday  or  more;  and 

*  •       •       •       * 

[FR  Doc  87-28335  PHed  ll-13-«7;  8945  am] 


DEPARTMENT  OF  AGRtCULTURE 
Agricuftural  Markefing  Service 
7  CFR  Part  907 
[Navel  Orange  Has.  6591 


Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  CaOfbmia; 
Limitation  of  Handbig 

agency:  Agricultural  Marketing  Service. 

USDA. 

achon:  Final  rule. 

SUMMARV:  Regulation  659  establishes 
the  quantity  of  Califomia-Arizona  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  Novonber  13  ttirongh 
November  19. 1987.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
navel  oranges  with  the  demjuid  for  such 
oranges  during  the  period  specified  due 
to  the  marketing  situation  confronting 
the  orange  industry. 
DATES:  Regulation  659  (§  907.959)  is 
effective  for  the  period  November  13 
through  November  19, 1987. . 
FON  RINTHER  MffOmMTION  CONTACT: 
Ronald  L  Qoffi.  Chief.  Mariseting  Order 
Administration  Branch.  F&V,  AMS, 
USDA.  Room  2523-S.  P.O.  Box  96456, 
Washington.  DC  20090-6456;  telephone: 
(202)  447-5697. 

SUPPIf  MENTARV  mFORMATKNi:  This 
final  rule  is  issued  under  Mariceting 
Order  907  (7  CFR  Part  907).  as  amended, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1521-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 


Administrator  of  the  Agricultural 
Mariceting  Service  (AMS)  has 
considered  the  economic  in^iact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  wiD  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  123  handlers 
of  Califomia-Arizona  navel  oranges 
subject  to  regulation  under  die  navel 
orange  marketing  order,  and 
approximately  4,065  producers  in 
Oalifomia  and  Arizona.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  amuial  gross  revenues  for  the 
last  tlu^e  years  of  less  than  $100,00a 
and  small  agricultural  service  firms  are 
defined  as  those  vs^ose  gross  annual 
receipts  are  less  than  ^.500.000.  The 
great  majority  of  handlers  and 
producers  of  Califomia-Arizona  navel 
oranges  may  be  classified  as  small 
entities. 

This  action  is  consistent  with  the 
marketing  policy  for  1987-88  adopted  by 
the  Navel  Orange  Administrative 
Committee  (Committee).  The  Committee 
met  publicly  on  November  10. 1987.  at 
Visalia.  CaUfomia,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  recommended 
by  an  8  to  2  vote,  a  quantity  of  navel 
oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  the  market  is 
very  good. 

Based  on  consideration  of  supply  and 
market  conditions,  and  the  evaluation  of 
altematives  to  the  implementation  of 
prorate  regulations,  the  Administrator  of 
the  AMS  has  determined  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitles. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
uimecessary.  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  forther  public  procedin«  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 


to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  To  effectuate  the  declared 
purposes  of  the  Act.  it  is  necessary  to 
make  this  regulatory  provision  effective 
as  specified,  and  handlers  have  been 
apprised  of  such  provision  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Fart  907 

Agricultival  Mariceting  Service 
Marketing  Agreements  and  Orders, 
Califomia.  Arizona.  Oranges  (navel). 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  907  is  amended  as 
follows: 

PART  907-(AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read  as  follows: 

Autiiorily:  Sees.  1-19. 48  Slat.  31,  as 
amended:  7  U.SJC.  601-674. 

2.  Section  907.959  is  added  to  read  as 
follows: 

S907.959    Navel  Orange  Regulation  699. 

The  quantity  of  navel  oranges  grown 
in  Califomia  and  Arizona  which  may  be 
handled  during  the  period  November  13, 
1987.  through  November  19. 1987,  are 
established  as  follows: 

(a)  District  1: 1,397.669  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3: 105,000  cartons; 

(d)  District  4:  Unlimited  cartons. 
Dated:  November  12. 1987. 

Robert  C  KMoey, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marlteting  Service. 
[FR  Doc  87-26480  FUed  11-13-87;  a-4S  am) 
BRJJNQ  COeC  MW-O-M 


7CFRPart«tO 
[Lwnon  Rag-  S871 

Lemons  Grown  in  Califomia  and 
Arizona;  Umltation  of  Handling 

agency:  Agricultiuvl  Marketing  Service. 
USDA. 

action:  Final  rule. 

SimMARY:  Regulation  587  establishes 
the  quantity  of  fresh  Califomia-Arizona 
lemons  that  may  be  shipped  to  market  at 
290.000  cartons  during  thie  period 
November  15  through  November  21. 
1987.  Such  action  is  needed  to  balance 
the  supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemcm  industry. 


43724      Federal  Register  /  Vol  52.  No.  220  /  Monday.  November  16.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  220  /  Monday.  November  16.  1987  /  Rules  and  Regulations       43725 


DA-m:  RegulaMon  587  (S  910.887)  is 
effective  for  the  period  November  15 
through  Novembier  21, 1987. 
ran  nmTMiii  wfommation  contacc 
Raymond  C  Martin,  Section  Head. 
Volume  Control  Pn^ams.  Marketing 
Order  Administration  Branch.  F&V. 
AMS.  USOA.  Room  2523,  South  Building. 
P.O.  Box  96456.  Washington,  DC  20090- 
6456:  telephone:  (202)  447-5697. 
SUPMBKNTARV  mFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultwal 
Mariceting  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Mariceting  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  throuj^ 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act".  7  U.S.C  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
wiU  tend  to  effectuate  the  declared 
policy  of  the  Act 

This  regulation  is  consistent  with  the 
mariceting  policy  for  1967-88.  The 
committee  met  publicly  on  November  10, 
1987.  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended,  by  an  11  to  1  vote,  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  committee  reports  tiiat  the  market  is 
good  for  large  sized  lemons,  fair  but 
improving  for  smaller  sizes. 

Pursiiant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice,  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 


cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information    ; 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act.  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  In  7  CFR  Part  910 

Marketing  Agreements  and  Orders, 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910-LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Audwrity:  Sees.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C  601-674. 

2.  Section  910.887  is  added  to  read  as 
follows: 

S910J87    Lemon  Regulation  587. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  November  15 
through  November  21, 1987,  is 
established  at  290,000  cartons. 

Dated:  November  12, 1987. 
Robert  C  Kemiey, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  87-26479  Filed  11-11-87;  8:45  am] 
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Farmers  Home  Administration 
7  CFR  Part  1942 

Fire  and  Rescue  Loans 

agency:  Farmers  Home  Administration, 

Agriculture. 

action:  Final  rule. 

summary:  FmHA  is  revising  the 
regulations  for  community  facility  loans 
by  providing  a  separate  regulation  for 
community  facili^  loans  for  fire  or 
rescue  type  facilities.  This  action  is 
necessary  because  loans  for  fire  or 
rescue  facilities  receive  high  priority  for 
available  funds  and  have  proven  to  be 
low  risk  loans  that  rarely  become 
delinquent.  They  are  usually  small  and 


are  often  made  to  volunteer  groups  with 
limited  time  for.  or  experience  with, 
administrative  paperwork.  Current 
application  processing  requirements  and 
procedures,  although  necessary  for  other 
loan  purposes,  create  an  unnecessary 
burden  and  deterrent  for  applicants  for 
fire  and  rescue  loans.  The  intended 
effect  of  this  action  is  to  make  obtaining 
a  loan  for  fire  and  rescue  facilities 
easier  and  faster. 
EFFECnvE  date:  November  16, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Stansbery,  Loan  Specialist, 
Community  Facilities  Division,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture,  Room  6308,  South 
Agriculture  Building,  Washington,  DC 
20250,  telephone  202-382-1490. 

supplementary  information: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  "non-major". 
This  action  is  not  likely  to  result  in  any 
of  the  following: 

(a)  An  annual  effect  on  the  economy 
of  $100  miUion  or  more. 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State  or  local  Government 
agencies,  or  geographic  regions. 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Intergovernmental  Review 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.423,  "Community  Facility  Loans." 
and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  FmHA 
conducts  intergovernmental 
consultation  in  the  manner  delineated  in 
FmHA  Instructions  1901-H  and  1940-). 

Environmental  impact 

This  document  has  been  reviewed  in 
accordance  widi  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program". 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 


Paperwork  Burden 


The  Office  of  Management  and 
Budget's  (OMB)  clearance  has  been 
obtained  for  the  reporting -and 
recordkeeping  requirements  which  this 
rule  places  on  the  public.  The  OMB 
approval  number  is  0575-0120. 

Background 

Subpart  A  of  Part  1942  is  now  the 
primary  regulation  for  receiving  and 
processing  applications,  and  providing 
management  assistance  for  loans  for 
water  and  waste  disposal  facilities  and 
community  facilities.  Community 
Facilities  include  public  safety,  health 
care,  and  public  service  facilities 
varying  widely  in  size  and  complexity. 
Historically,  more  than  35  percent  of 
community  facility  loans  approved  have 
been  for  public  safety,  primarily  fire  and 
rescue  facilities. 

Applicants,  borrowers,  and  other 
members  of  the  public  have  indicated 
they  feel  it  takes  too  long  and  its  too 
difficult  to  obtain  a  community  faciUty 
loan  for  fire  and  rescue  facilities.  Some 
of  the  most  deserving  potential 
applicants  do  not  apply  because  of  the 
processing  time,  paper  work,  and  other 
requirements  for  obtaining  a  loan. 
FmHA  has  developed  Subpart  C  to 
provide  more  simple  procedures  and 
requirements  for  use  with  loans  for  fire 
and  rescue  facilities.  FmHA  has  had 
experience  with  fire  and  rescue  loans 
over  a  period  of  ten  years  and  the 
repayment  record  has  been  excellent. 
We  beheve  this  action  will  maximize 
the  net  benefit  to  society. 

The  more  simplified  procedures  in 
Subpart  C  of  Part  1942  include  the 
following: 

1.  Allows  applicants  to  bypass  the 
preapplication  process  and  file  only  one 
application  form. 

2.  Allows  more  flexibility  for  District 
Offices  to  process  applications  without 
waiting  for  State  Office  review. 

3.  Provides  more  flexibility  in  security 
requirements. 

4.  Reduces  appraisal  requirements. 

5.  Allows  use  of  simple  cash  flow 
budgets  instead  of  detailed  statements 
of  income  and  expenses. 

6.  Encourages  competitive  negotiation 
for  certain  procurements. 

7.  Limits  architectural/engineering 
requirements  for  certain  facilities. 

8.  Allows  District  Ofllces  to  close 
loans  to  nonprofit  corporations  without 
OGC  review. 

Comments 

This  action  was  published  as  a 
proposed  rule  for  public  comment  on 
October  3. 1986,  in  Volume  51,  No.  192, 
of  the  Federal  Register,  beginning  on 


page  35359.  Six  responses  were 
received,  with  each  response  containing 
several  comments.  All  except  one  of  the 
responses  strongly  supported  the  overall 
action. 

One  commenter  objected  to  the 
requirement  that  applicant 
organizational  documents  be  reviewed 
by  the  Regional  Office  of  General 
Counsel  (OGC)  prior  to  obligation  of 
funds.  Another  commenter  felt  that 
requirements  for  more  participation  in 
loan  processing  by  the  State  Office  and 
loan  closing  instructions  by  OGC  should 
be  maintained. 

FmHA  believes  the  applicants  legal 
authority  to  incur  the  obligations  of  the 
proposed  loan  and  operate  the  facility  is 
a  very  important  legal  issue  that  should 
be  considered  eariy,  through  OGC 
review  of  organizational  documents. 
I  lowever,  the  procedures  for  closing  a 
loan  to  a  nonprofit  corporation  are 
similar  to  closing  other  types  of  loans. 
District  Office  staffs  and  local  attorneys 
should  be  able  to  handle  the  closings. 

Required  participation  in  loan 
processing  by  State  Offices  has  been 
reduced  to  reduce  the  time  required  for 
reviews  and  for  mailing  documents  back 
and  forth  between  District  and  State 
Offices.  State  Offices  are  still  required 
to  monitor  District  Office  activities. 
State  Directors  may  limit  the  authority 
of  District  Directors,  thereby  increasing 
State  Office  participation,  whenever  it 
appears  necessary. 

Proposed  loans  not  secured  by  taxes, 
to  applicants  that  cannot  show  five 
years  of  successful  financial  history, 
requires  National  Office  review  if  die 
loan  would  exceed  $250,000.  One 
commenter  suggested  the  threshold  be 
raised  to  $500,000.  FmHA  believes  few 
such  loan  proposals  will  exceed  $250,000 
and  those  that  do  should  have 
additional  review. 

One  commenter  suggested  changing 
the  threshold  in  paragraphs 
§§  1942.126(h)(2)  and  (h)(3).  These 
paragraphs  describe  situations  in  which 
competitive  negotiation  is  the  preferred 
method  of  procurement.  No  change  has 
been  made  in  the  statement  of 
preference.  However,  competitive 
negotiation  may  be  approved  by  FmHA 
for  use  anytime  conditions  are  not 
appropriate  for  formal  advertising. 

Three  commenters  indicated 
confusion  or  concern  about  the 
requirements  for  engineering  work  on 
buildings  procured  through  competitive 
negotiation.  Section  1942.126  has  been 
revised  to  clarify  this  issue.  The  major 
items  revised  or  clarified  are  as  follows. 
Final  plans  and  specifications  must  be 
prepared  by  or  under  the  supervision  of 
an  architect  or  engineer  licensed  in  the 
State  where  the  faciUty  is  to  be  located. 


The  plans  and  specifications  may  be 
provided  by  the  contractor  when 
negotiated  procurement  is  used  for 
construction  costing  not  .more  than 
$100,000.  When  the  contractor  provides 
the  plans  and  specifications  it  will  be 
considered  a  design/build  contract.  The 
contract  may  omit  part  of  the  facility 
and  another  architect/engineer  will  not 
necessarily  be  required  unless  a  second 
contract,  exceeding  small  purchase 
procedure  limits,  is  needed  to  complete 
the  facility. 

One  commenter  thought  the  language 
in  Guide  18,  regarding  conflict  of 
interest,  conflicts  with  allowing  the 
contractor's  engineer  to  prepare  plans 
and  specifications.  Fml  lA  believes  that 
normally  there  will  not  be  a  conflict 
because  the  contract  will  be  for  both 
design  and  construction.  However,  a 
provision  has  been  inserted  to  clarify 
that  when  Guide  18  is  used  in 
connection  with  a  design/build  contract 
the  section  on  conflict  of  interest  may  be 
revised. 

List  of  Subjects  in  7  CFR  Part  1942 

Community  development.  Community 
facilities.  Loan  programs — Housing  and 
community  development.  Loan  security. 
Rural  areas. 

Accordingly.  Part  1942.  Chapter  XVIII. 
Tide  7.  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1942— ASSOCIATIONS 

1.  The  authority  citation  for  Part  1942 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989: 16  U.S.C.  1005:  5 
U.S.C.  301;  7  CFR  2.23:  7  CFR  2.70. 

2.  Section  1942.1  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§1942.1    GeneraL 

(a)  This  subpart  outlines  the  policies 
and  procedures  for  making  and 
processing  insured  loans  for  community 
facilities  except  fire  and  rescue 
facilities.  This  subpart  applies  to 
community  facility  loans  for  firm  and 
rescue  facilities  only  as  specifically 
provided  for  in  Subpart  C  of  this  Part 
1942.  The  Farmers  Home  Administration 
(FmHA)  shall  cooperate  fully  with  State 
and  local  agencies  in  making  loans  to 
assure  maximum  support  to  the  State 
strategy  for  rural  development.  FmHA 
State  Directors  and  their  staffs  shall 
maintain  coordination  and  liaison  with 
State  agency  and  substate  planning 
districts.  Funds  allocated  for  use  under 
this  subpart  are  also  for  the  use  of 
Indian  tribes  within  the  State,  regardless 
of  whether  State  development  strategies 
include  Indian  reservations  within  the 
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State's  booadaries.  Indians  residing  on 
such  reservations  suist  have  equal 
opportunity  to  participate  in  the  benefits 
of  these  programs  as  aunpared  with 
odKT  reaidenls  of  tbe  State.  Federal 
statutes  provide  for  extending  PmHA 
fiaandai  programs  unthout  regard  to 
race,  color,  rdigion.  sex,  national  origin, 
marital  status,  age,  ot  phyaical/mental 
handicap.  The  participants  must  possess 
the  capacity  to  enter  into  legal  contra<:t8 
under  State  aad  local  statutes.  I 

*****  ' 

3.  Section  1942.17  is  amended  by 
removing  parap-aph  (dKlKiMBKfl  by 
redesignating  paragrapiis  (dKl}(iKB)  (2) 
through  (a)  as  paragraphs  (dMlHi)(B)  [1] 
through  (T)  respectivdiy,  and  by  revising 
paragraphs  (cHZlfihKDM^KO  and 
(d)(lH>XC)(^}  to  reed  as  follows: 

§1942.17 


(c)  •  •  • 

(zr  *  • 

(iii)  •  *  * 

(d)  *  •  • 
(2)  *  •  • 

(/)  PubHc  safety — ^10  points.  (Examples 
include  police  services  and  fire,  rescue 
and  ambulanoe  services  as  authorized 
by  Subpart  C  of  this  Part  1942. 

*        •        •        •        • 

(d)  •  •  • 

(!)••• 

(i)  *  •  • 

(C) •  •  • 

{1)  The  purchase  of  mafor  eqinpment, 
such  as  solid  waste  collection  trucks 
and  X-ray  machines,  which  will  in 
themselves  provide  an  essential  service 
to  rural  residents; 


§1942.17    [Amended] 

4.  Section  1942.7  is  amended  by      ' 
changing  the  reference  in  paragraph 
(dn2)(iv)  from  "paragraph  (d)(l)[i)[B)(5). 
(cl)(l)(iKBn6l  or  (dKlKi){B){T  to 
"paragraph  Id)(l)(i]lB)(4],  or 
(d)(lKi)(B)(5)." 

5.  Subpart  C  is  added  to  read  as 
follows: 

Subpart  C—FIra  snd  Rascue  Loans 

1942.101  General. 

1942.102  NondiBcriiiunation. 

1942.103  DefinitioBa. 
1942.194  Applkatioa  processing. 

1942.106  EnvirauneaUl  review. 
1942.10S  lateigovenuBental  review. 

1942.107  Priorities. 

1942.108  Application  docket  preparation  and 
review. 

1942.109-1942.110  {Reserved] 

1942.111  Applicant  eligibiiity. 

1942.112  ^8il>le  k»an  pnipoaec. 
1942J13  Rates  awl  terms. 


Sec. 

1942.114  Seourity. 

1942.115  Reasonable  protect  coats. 

1942.116  Econoouc  feasibility  requireiaents. 

1942.117  General  requirements. 

1942.118  Other  Federal.  State,  and  local 
requirements. 

1942.119  Professional  services  and  borrower 
contracts. 

1942.120-1942.121  {Reserved] 

1942.122  Actioas  prior  to  loan  dosing  and 
start  of  coRstractioaL 

1942.123  Loan  closing. 
1942.124-1942.125  (Reserved] 

1942.126  Planning,  bidding,  contracting, 
constructing,  procuring. 

1942.127  Project  monitoring  and  fund 
delivery. 

1942.128  Borrower  accxiunting  methods, 
anaagement  reports  and  avdits. 

1942.129  Bucrower  supervision  and  servicing.' 
1942.130-1942.131  (Reserved] 

1942.132  Subsequent  loans. 

1942.133  Delegation  aad  redelegation  of 
authority. 

1942.134  State  supplements  and  guides. 
1942.135-1942.1«  [Reserved] 
1942.150  Ofiffl  control  number. 

Subpart  C— Fir«  and  ftewue  Loans 

S  1942.101    GeneraL 

This  subpart  provides  the  policies  and 
procedures  for  niaking  and  processing 
insured  community  facility  loans  for 
facilities  that  will  primarily  provide  fire 
or  rescue  serviceB.  Community  facility  . 
loans  for  other  types  of  facilities  are 
covered  in  Subpart  A  of  this  Part  1942. 

§1942.102    Nondiscriminallon. 

(a)  Federal  statutes  provide  for 
extending  Fanners  Home 
Administration  (FmHA)  financial 
programs  widiout  regard  to  race,  color, 
religion,  sex.  national  origin,  marital 
status,  age.  or  physical/mental 
handicap.  The  participants  must  possess 
the  capacity  to  enter  into  legal  contracts 
under  State  and  local  statutes. 

(b]  Indian  tribes  on  Federal  and  State 
reservations  and  other  Federally 
recognized  Indian  tribes  are  eligible  to 
apply  for  and  are  encouraged  to 
participate  in  this  program.  Such  tribes 
might  not  be  subject  to  State  and  local 
laws  or  jurisdiction.  However,  any 
requirements  of  this  subpart  that  affect 
applicant  eligibility,  the  adequacy  of 
FmHA's  security  or  the  adequacy  of 
service  to  users  of  the  facility  and  all 
other  requirements  of  this  subpart  must 
be  met. 

§1942.102    PeWnWons. 
For  the  purpose  of  this  subpart: 
(a]  Construction  means  the  act  of 
building  or  putting  together  a  facility 
that  is  a  part  of  or  physically  attached  to 
real  estate.  Hiis  does  not  include 
procurement  of  major  equipment  even 
though  the  equipment  may  be  custom 
built  to  meet  the  owner's  requirements. 


(b)  Owner  means  an  applicant  or 
borrower. 

(c)  Regkmal  Attomef  or  OGC  means 
the  head  of  a  Regional  Office  of  General 
Counsel  {OGC). 

§1942.104    AppHcaMon  procMsinfl. 

(a)  General.  Prospective  applicants 
should  request  assistance  by  filing  Form 
AD-624,  "Application  for  Federal 
Assistance  ({orCoswtniction 
Programs)."  vniix  the  County  or  District 
FmHA  Office.  When  practical  District 
Direotors  skould  meet  with  prospective 
applicants  before  an  application  is  filed 
to  discuss  eligibility  and  FmHA 
requirements  and  processing 
prooednres.  Throu^ifaaut  loan  processing 
FmHA  shotdd  confer  with  applicant 
officials  as  needed  to  ensure  that 
appbcant  fffira't"  understand  the 
current  status  of  the  processing  of  their 
applicatitm.  what  steps  and 
determinatioBS  are  necessary  and  what 
is  required  fins  them.  Ft[iHA  should 
assist  the  applicant  as  needed  and 
generally  try  to  develop  and  maintain  a 
cooperative  -wofldng  relationship  with 
the  applicant 

(b)  Coualy  Offioe.  The  County  Office 
may  handle  initial  inquiries  and  provide 
basic  information  about  the  pro-am, 
application  forms,  and  assistance  in 
completing  applications.  Applications 
filed  in  the  County  Office  should  be 
forwarded  imme<Uately  to  die  District 
Office.  The  appticaat  diould  be 
informed  dut  fortfao'  processing  will  be 
handled  by  die  District  Office.  When  an 
application  is  received,  the  County 
Office  must  establidi  and  maintain  an 
information  Colder. 

(c)  District  Office.  If  the  application  is 
filed  in  die  District  Office.  Hie  District 
Director  must  send  a  copy  to  the  County 
Supervisor  to  set  up  the  information  file. 
The  District  Director  most  supply 
information  on  fire  and  rescue  loan 
activity  within  the  County  Office  service 
area  to  the  Cotuity  Supervisor  at  key 
points  throughout  the  loan  making 
process.  As  a  minimum,  the  District 
DirecttM'  should  provide  appropriate 
copies  or  notice  to  the  Coimty  Office 
when  the  following  actions  occur 

(1)  Prefect  summary  is  completed. 

(2)  Letter  of  conditions  is  i^ued. 

(3)  Applicant  declines  to  execute  Form 
FmHA  442-46,  "Letter  of  Intent  to  Meet 
Conditions." 

(4)  Applicant  is  notified  of  loan 
approval. 

(5)  A  loan  is  properly  closed. 

(6)  A  construction  contract  is 
awarded. 

(7)  A  final  inspection  is  completed, 
(tfl  Unfavorable  decision.  If  at  any 

time  prior  to  loan  approval  It  is  decided 


that  favorable  action  will  not  be  taken 
on  an  application,  the  District  Director 
will  notify  the  applicant  in  writing  of  the 
reasons  why  the  request  was  not 
favorably  considered.  The  notification 
to  the  applicant  will  state  that  a  review 
of  this  decision  by  FmHA  may  be 
requested  by  the  applicant  in 
accordance  with  Subpart  B  of  Part  1900 
of  this  chapter.  The  following  statement 
will  also  be  made  on  all  notifications  of 
adverse  action. 

The  Federal  Equal  Credit  Opportunity  Act 
prohibits  creditors  from  discriminating 
8;;ainst  credit  applicants  on  the  basis  of  race, 
color,  religion,  national  origin,  sex.  marital 
status,  age  (provided  that  the  applicant  has 
the  capacity  to  enter  into  a  binding  contract); 
because  all  or  part  of  the  applicant's  income 
is  derived  from  any  public  assistance 
program;  or  because  the  applicant  has  in 
good  faith  exercised  any  right  under  the 
Consumer  Credit  Protection  Act.  The  Federal 
agency  that  administers  compliance  with  this 
law  is  the  Federal  Trade  Commission,  Equal 
Credit  Opportunity,  Washington.  DC  20580. 

§  1942.105    Environmental  review. 

FmHA  must  conduct  and  document  an 
environmental  review  for  each  proposed 
project  in  accordance  with  Subpart  G  of 
Part  1940  of  this  chapter.  The  review 
should  be  completed  as  soon  as  possible 
after  receipt  of  an  application.  The  loan 
approving  official  must  determine  an 
adequate  environmental  review  has 
been  completed  before  requesting  an 
obligation  of  fimds. 

§  1942.106    Intergovernmental  review. 

(a)  Loans  under  this  subpart  are 
subject  to  intergovernmental  review  in 
accordance  with  Subpart  H  of  Part  1901 
and  Subpart  J  of  Part  1940  of  tiiis 
chapter. 

(b)  State  intergovernmental  review 
agencies  that  have  selected  community 
facility  loans  as  a  program  they  want  to 
review  may  not  be  interested  in 
reviewing  proposed  loans  for  fire  and 
rescue  facilities.  In  such  cases,  the  State 
Director  should  obtain  a  letter  from  the 
State  single  point  of  contact  exempting 
fire  and  rescue  loans  from  A-95  and 
intergovernmental  consultation  review. 
A  copy  of  the  letter  should  be  placed  in 
the  case  file  for  each  fire  and  rescue 
facility  application  in  lieu  of  completing 
the  intergovernmental  review  process. 

(c)  When  an  application  is  filed  and 
adverse  comments  are  not  expected,  the 
District  Director  should  proceed  with 
application  processing  pending 
intergovernmental  review.  The  loan 
should  not  be  obligated  until  any 
required  review  process  has  been 
completed. 

(d)  Funds  allocated  for  use  under  this 
s-.ibpart  are  also  for  the  use  of  eligible 
Indian  tribes  within  the  State,  regardless 


of  whether  State  development  strategies 
include  Indian  reservations.  Eligible 
Indian  tribes  must  have  equal 
opportunity  to  participate  in  the  program 
as  compared  with  other  residents  of  the 
State. 

§1942.107    Priorities. 

(a)  Eligible  applications  must  be 
selected  for  processing  in  accordance 
with  S  194217(c)  of  Subpart  A  of  tiiis 
Part  1942. 

(b)  The  District  Director  must  score 
each  eligible  application  in  accordance 
with  §  1942.17(c)(2)(iii)  of  Subpart  A  of 
this  Part  1942.  The  Distinct  Director  must 
then  notify  the  State  Director  of  the 
score,  proposed  loan  amount,  and  other 
pertinent  data.  The  State  Director 
should  determine  as  soon  as  possible  if 
the  project  has  sufficient  priority  for 
further  processing  and  notify  the  District 
Director.  Normally,  this  consultation 
should  be  handled  by  telephone  and 
documented  in  the  nmning  record. 

(c)  Applicants  who  appear  eligible  but 
do  not  have  the  priority  necessary  for 
further  consideration  at  this  time  should 
be  notified  that  funds  are  not  available, 
requested  to  advise  whether  they  wish 
to  have  their  application  maintained  for 
future  consideration  and  given  the 
following  notice: 

You  are  advised  against  incurring 
obligations  which  would  limit  the  range  of 
alternatives  to  be  considered,  or  which 
cannot  be  fulfilled  without  FmHA  funds  until 
the  funds  are  actually  made  available. 
Therefore,  you  should  refrain  from  such 
actions  as  initiating  engineering  and  legal 
work,  taking  actions  which  would  have  an 
adverse  effect  on  the  environment,  taking 
options  on  land  rights,  developing  detailed 
plans  and  specifications,  or  inviting 
construction  bids  until  notined  by  Fanners 
Home  Administration  (FmHA)  to  proceed. 

§  1942.108    Application  docicet  preparation 
and  review. 

(a)  Guides.  Application  dockets 
should  be  developed  in  accordance  with 
§  1942.2(c)  of  Subpart  A  of  this  Part  1942. 

(b)  Project  summary.  The  District 
Director  should  complete  the  project 
summary  using  Form  FmHA  1942-43, 
"Project  Summary-Community  Facilities 
(Other  Than  Utility-Type  Projects)." 
Comments  by  the  State  Architect/ 
Engineer  and  program  chief  may  be 
omitted  unless  the  District  Director  or 
State  Director  requests  their  review. 
Form  FmHA  442-14,  "Association 
Project  Fund  Analysis,"  and  a  budget  or 
cash  flow  projection  should  be 
completed  and  attached. 

(c)  Budgets.  All  applicants  must 
complete  Form  FmHA  442-7,  "Operating 
Budget,"  except  as  provided  in  this 
paragraph.  Applicants  with  annual 
incomes  not  exceeding  $100,000  may. 


with  concurrence  of  the  District 
Director,  use  Form  FmHA  1942-52, 
"Cash  Flow  Projection,"  instead  of  Form 
FmHA  442-7.  Projections  should  be 
provided  for  the  current  year  and  each 
year  thereafter  until  the  facility  is 
expected  to  have  been  in  operation  for  a 
full  year  and  a  full  annual  installment 
paid  on  the  loan. 

(d)  Letter  of  conditions.  The  District 
Director  should  prepare  and  issue  a 
letter  of  conditions  in  accordance  with 
§  1942.5  (a)(1)  and  (c)  of  Subpart  A  of 
this  Part  1942. 

(e)  Organizational  review.  As  early  in 
the  application  process  as  practical  the 
District  Director  should  obtain  copies  of 
organization  documents  from  each 
applicant  and  forward  them  through  the 
State  Office  to  the  Regional  Attorney  for 
review  and  comments.  The  Regional 
Attorney's  comments  should  be  received 
and  considered  before  obligation  of 
funds. 

(f)  National  Office  review. 
Applications  that  require  National 
Office  review  will  be  submitted  in 
accordance  with  §  1942.5(b)  of  Subpart 
A  of  tills  Part  1942. 

(g)  State  Office  review.  The  State 
Office  must  monitor  fire  and  rescue  loan 
making  and  servicing  and  provide 
guidance,  assistance,  and  training  as 
necessary  to  ensiu-e  the  activities  are 
accomplished  in  an  orderly  manner 
consistent  with  FmHA  regulations.  The 
District  Director  should  request  advice 
and  assistance  from  the  State  Office  as 
needed.  The  State  Director  may  require 
all  or  part  of  a  specific  application 
docket  to  be  submitted  to  the  State 
Office  for  review  at  any  time.  The  State 
Director  may  determine  one  or  more 
District  Office  stafis  do  not  have 
adequate  training  and  expertise  to 
routinely  complete  application  dockets 
without  State  Office  review.  In  such 
cases,  the  State  Director  should 
establish  guidelines  by  memorandum  or 
by  State  supplement  to  this  subpart  for 
the  necessary  State  Office  reviews. 

(h)  Loan  approval  and  fund  obligation. 
Loans  must  be  approved  and  obligated 
in  accordance  with  §  1942.5(d)  of 
Subpart  A  of  this  Part  1942  and  Subpart 
A  of  Part  1901  of  this  chapter. 

§§1942.109-1942.110    (Reaarved] 

§§1942.111    Applicant  eligibiltty. 

(a)  General.  Loans  under  this  subpart 
are  subject  to  the  provisions  of  §  1942.17 
(b)  of  Subpart  A  of  this  Part  1942. 

(b)  Credit  elsewhere  determinations. 
The  District  Director  must  determine 
whether  financing  from  commercial 
sources  at  reasonable  rates  and  terms  is 
available.  If  credit  elsewhere  is 
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indicated,  the  District  Director  riiould 
infonn  the  applicant  and  rectmuBeod  the 
applicant  apply  to  commerciai  sources 
for  financing.  To  provide  a  basis  for 
referral  of  only  those  appticants  who 
may  be  able  to  Hnanoe  projects  throagh 
commercial  souocett  District  Directors 
should  maintain  liaison  with 
repress ntalivps  of  lenders  in  the  district. 
The  State  Director  should  keep  District 
Directors  informed  regarding  lenders 
outside  the  district  that  m^ht  make 
loans  in  the  district.  District  Directors 
should  mnlntain  criteria  for  determining 
applicattons  that  should  be  referred  to 
commerciai  lenders  and  maintain  a  list 
of  lender  representatives  interested  ia 
receivmg  such  referrals. 

(c)  PubJic  use.  Loans  under  this 
subpart  are  subject  to  the  peovisions  of 
§  19«2.17{eJ  of  Subpart  A  of  this  Part 
1942. 

§1942.112    Eli9H>te  loan  purposes. 

(a)  Funds  may  be  used: 

(1)  To  construct,  enlarge,  extend  or 
otherwise  improve  essential  community 
facilities  primarily  providing  fire  or 
rescue  services  primarily  to  nual 
residents.  "Otherwise  improve"  includes 
but  is  not  limited  to  the  following: 

(i)  The  purchase  of  major  equipment 
such  as  fire  trucks  and  ambulances, 
which  will,  in  themselves,  provide  an 
essential  service  to  rural  residents. 

(ii)  "Hie  purchase  of  existing  facilities 
when  it  is  necessary  either  to  improve  or 
to  prevent  a  loss  of  service. 

(2)  To  pay  the  following  expenses,  but 
only  when  such  expenses  are  a 
necessary  part  of  a  loan  to  finance 
facilities  authorized  in  paragraph  (a)(1) 
of  this  section: 

(i)  Reasonable  fees  and  costs  such  as 
legal,  engineering,  architectural,  fiscal 
advisory,  recording,  environmental 
impact  analyses,  archaeological  surveys 
and  possible  salvage  or  other  mitigation 
measures,  planning,  establishing  or 
acquiring  rights. 

(ii)  Interest  on  loans  until  the  facility 
is  self-supporting  but  not  for  more  than  3 
years  unless  a  longer  period  is  approved 
by  the  National  OfTice;  interest  on  loans 
secured  by  general  obligation  bonds 
until  tax  revenues  are  available  for 
payment,  but  not  for  more  than  2  years 
unless  a  longer  period  is  approved  by 
the  National  Office;  and  interest  on 
interim  fmancing,  including  interest 
charges  on  interim  financing  from 
soarces  other  than  FmHA. 

(iii)  Costs  of  acquiring  interest  in  land, 
rights  such  as  water  rights,  leases, 
permits,  rights-of-way,  and  other 
evidence  of  land  or  water  control 
necessary  for  developinent  of  the 
facility. 


(iv)  Purciiasing  or  renting  equipment 
necessary  to  install,  maintain,  extend, 
protect,  operate,  or  utiKze  facilities. 

(v)  Initial  operating  expenses  for  a 
period  ordinarily  not  exceeding  1 3rear 
when  the  borrower  is  unable  to  pay  such 
expenses. 

(vi)  Refinancmg  debts  incurred  by,  or. 
on  behalf  of,  a  conununity  when  all  of 
the  foflowing  conditions  exist: 

(A)  The  debts  being  reRnanced  are  a  - 
secondary  part  of  the  total  loan; 

(B)  TTie  debts  are  incurred  for  the 
facility  or  service  being  financed  or  any 
part  thereof;  and 

(C)  Arrangements  cannot  be  made 
with  the  creditors  to  extend  or  modify 
the  terms  of  the  debts  so  that  a  sound 
basis  will  exist  for  making  a  loan. 

(3)  To  pay  obligations  for  construction 
or  procurement  incurred  before  loan 
approval.  Construction  work  or 
procurement  actions  should  not  be 
started  and  obligations  for  such  work  or 
materials  should  not  be  incurred  before 
the  loan  is  approved.  However,  if  Uiere 
are  compelling  reasons  for  proceeding 
with  construction  or  procurement  be&fe 
loan  approval,  applicants  may  request 
FmHA  approval  to  pay  such  obligations. 
Such  requests  may  be  approved  if 
FmHA  determmes  that: 

(i)  Compelling  reasons  exist  for 
incurring  obligations  before  loan 
approval;  and 

(ii)  The  obligations  will  be  incurred    ■ 
for  authorized  loan  purposes;  and 

(iii)  Contract  documents  have  been 
approved  by  FmHA;  and 

(rv)  All  environmental  requirements 
applicable  to  FmHA  and  the  applicant 
have  been  met;  and 

(v)  The  applicant  has  the  legal 
authority  to  incur  the  obligations  at  the 
time  proposed,  and  payment  of  the  debts 
will  remove  any  basis  for  any  mechanic, 
material  or  other  liens  that  may  attach 
to  the  seciuity  property.  FmHA  may 
authorize  payment  of  such  obligations  at 
the  time  of  loan  closing.  FmHA's 
authorization  to  pay  such  obligations, 
however,  is  on  the  condition  that  it  is 
not  committed  to  make  the  loan;  it 
assumes  no  responsibility  for  any 
obligations  incurred  by  the  applicant; 
and  the  applicant  must  subsequently 
meet  all  loan  approval  requirements. 
The  applicant's  request  and  FmHA 
authorization  for  paying  such 
obligations  shall  be  in  writing.  If 
construction  or  procurement  is  started 
without  FmH<\  approval,  post  approval 
in  accordance  with  this  section  may  be 
considered. 

(b)  Fimds  may  not  be  used  to  fmance:' 

(1)  Facilities  which  are  not  modest  in 
size,  design,  and  cost. 

(2)  Loan  finder's  fees. 


t3)  Projects  located  within  the  Coastal 
Barriers  Resource  system  that  do  not 
qualify  for  an  exception  as  defined  in 
section  B  of  the  Coastal  Barriers 
Resource  Act  Pub.  L  97-348. 

S  1942.113   ftalM  and  tsriM. 

Rates  and  terms  for  loans  under  this 
subpart  are  as  set  out  in  9 1942.17(f)  of 
Subpart  A  of  this  Part  1942. 

S  1942.114    Security. 

Specific  requireaients  for  security  for 
each  loan  will  be  included  in  the  letter 
of  conditioiis.  Loans  must  be  secured  by 
the  best  security  position  practicable,  in 
a  manner  which  will  adequately  protect 
the  interest  of  FmHA  during  the 
repayment  period  of  the  loan,  and  in 
accordaDce  with  the  following; 

(a)  Security  must  include  one  of  the 
following: 

(1)  A  pledge  of  revenue  and  a  lien  on 
all  real  estate  and  major  equipment 
purchased  or  developed  with  the  FmHA 
loan;  or 

(2)  General  obligation  bonds  or  bcmds 
pledgii^g  other  taxes. 

(b)  Additional  security  may  be 
required  as  detenaiaed  oeoessary  by  the 
loan  approval  official  In  determining 
the  need  for  additional  security  the  loan 
approval  official  should  carefully 
consider: 

(1)  The  estimated  raarioet  value  of  real 
estate  and  equipment  security. 

(2)  The  adequacy  and  dependability  of 
the  applicants  revemies,  based  on  the 
applicant's  financial  records,  the  project 
finuicial  feasibility  report,  and  the 
project  budgets. 

(3)  The  degree  of  conununity 
commitment  to  the  project  as  evidenced 
by  items  sudi  as  active  broad  based 
membership,  aggressive  leadership, 
broad  based  fimd  drives,  or 
contributions  by  local  public  bodies. 

(c)  Addilional  security  may  include. 
but  is  not  limited  to.  die  following: 

(1)  Liens  on  additional  real  estate  or 
equipments. 

(2)  A  pledge  of  revenues  from 
additional  sources. 

(3)  An  assignment  of  assured  income 
in  accordance  with 

§  1942.17{g)(3)(inHA)(J)  of  Subpart  A  of 
this  Part  1942. 

(d)  Review  and  approval  or 
concurrence  in  the  State  Office  is 
required  if  die  security  will  not  include  a 
pledge  of  taxes  and  the  applicant  caimot 
provide  evidence  of  the  financially 
successful  operation  of  a  similar  facility 
for  the  5  years  immediately  prior  to  loan 
application. 

(e)  Review  and  concurrence  in  the 
National  Office  is  required  if  the 
security  will  not  include  a  pledge  of 


taxes,  the  applicant  cannot  provide 
evideiu:e  of  the  financially  successful 
operation  of  a  similar  facility  for  the  5 
years  immediately  prior  to  loan 
application,  and  the  amount  of  the  loan 
will  exceed  $250,000. 

(f)  Loans  under  this  subpart  are 
subject  to  the  provisions  of 
§  1942.17(g)(1)  of  Subpart  A  of  this  Part 
1942,  regarding  security  for  projects 
utilizing  joint  financing. 

§  1942.1  IS    Reasonable  project  costs. 

Applicants  are  responsible  for 
determining  that  prices  paid  for  property 
rights,  construction,  equipment,  and 
other  project  development  are 
reasonable  and  fair.  FmHA  may  require 
an  appraisal  by  an  independent 
appraiser  or  FmHA  employee. 

S  1942.116    Economic  feasibility 
requirements. 

All  projects  financed  under  this 
section  must  be  based  on  taxes, 
assessments,  revenues,  fees,  or  other 
satisfactory  sources  of  revenues  in  an 
amount  sufficient  to  provide  for  facility 
operation  and  maintenance,  a 
reasonable  reserve,  and  debt  payment. 
An  overall  review  of  the  applicant's 
financial  status,  including  a  review  of  all 
assets  and  liabilities,  will  be  a  part  of 
the  docket  review  process  by  the  FmHA 
staff  and  approval  official.  All 
applicants  will  be  expected  to  provide  a 
financial  feasibility  report.  Tliese 
financial  feasibility  reports  will 
normally  be: 

(a)  Included  as  part  of  die  preliminary 
engineer/ architectural  report  using 
Guide  6  to  Subpart  A  of  this  Part  1942 
(available  in  any  FmHA  Office),  or 

(b)  Prepared  by  the  applicant  using 
Form  FmHA  1942-«4,  "Applicant's 
Feasibility  Report." 

§  1942.1 17    General  requirements. 

(a)  Reserve  requirements.  Loans 
under  this  subpart  are  subject  to  the 
provisions  of  §  1942.17  (i)  of  Subpart  A 
of  diis  Part  1942. 

(b)  Membership  authorization.  The 
membership  of  organizations  other  than 
public  bodies  must  authorize  the  project 
and  its  financing  except  the  District 
Director  may.  with  the  concurrence  of 
the  State  Director  (with  advice  of  OGC 
as  needed),  accept  the  loan  resolution 
without  such  membership  authorization 
when  State  statutes  and  the 
organization  charter  and  bylaws  do  not 
require  such  authorization. 

(c)  Insurance  and  bonding.  Loans 
under  this  subpart  are  subject  to  the 
provisions  of  S  1942.17(j)(3]  of  Subpart  A 
of  this  Part  1942. 

(d)  Acquisition  of  land  and  rights. 
Loans  under  this  subpart  are  subject  to 


the  provisioiu  of  S  1942.17(j](4)  of 
Subpart  A  of  this  Part  1942. 

(e)  Lease  agreements.  Loans  under 
this  subpart  are  subject  to  the  provisions 
of  §  1942.17(j)(5)  of  Subpart  A  of  this 
Part  1942. 

(f)  Notes  and  bonds.  Loans  under  this 
subpart  are  subject  to  the  provisions  of 
S  1942.17(j)(6]  and  S  1942.19  of  Subpart 
A  of  this  Part  1942. 

(g)  Public  Information.  Loans  under 
this  subpart  are  subject  to  the  provisions 
of  S  1942.17  (j)(9)  of  Subpart  A  of  this 
Part  1942. 

(h)  Joint  funding.  Loans  under  this 
subpart  are  subject  to  the  provisions  of 
i  1942.2  (e)  and  §  1942.17  (j)(ll)  of 
Subpart  A  of  this  Part  1942. 

§  1942.119    Other  Federal,  State,  and  local 
requirements. 

(a)  Loans  under  this  subpart  are 
subject  to  the  provisions  of  S  1942.17  (k) 
of  Subpart  A  of  this  Part  1942. 

(b)  An  initial  compliance  review 
should  be  completed  under  Subpart  E  of 
Part  1901  of  this  chapter. 

S1942.119    Professional  services  and 
borrower  contracts. 

(a)  Loans  under  this  subpart  are 
subject  to  the  provisions  of  5  1942.17  (1) 
of  Subpart  A  of  this  Part  1942. 

(b)  The  District  Director  will,  with 
assistance  as  necessary  by  the  State 
Director  and  OGC,  concur  in  agreements 
between  borrowers  and  third  parties 
such  as  contracts  for  professional  and 
technical  services.  The  State  Director 
may  require  State  Office  review  of  such 
documents  in  accordance  with 

§  1942.108  (g)  of  diis  subpart.  State 
Directors  are  expected  to  work  closely 
with  representatives  of  engineering  and 
architectural  societies,  bar  associations, 
commercial  lenders,  accountant 
associations,  and  others  in  developing 
standard  forms  of  agreements,  where 
needed,  and  other  matters  to  expedite 
application  processing,  minimize 
referrals  to  OGC,  and  resolve  problems 
which  may  arise.  Standard  forms  should 
be  reviewed  by  and  approved  by  OGC. 

§§  1942.120-1942.121    [Reserved] 

§  1942.122    Actions  prior  to  loan  closing 
and  start  of  construction. 

(a)  Excess  FmHA  loan  funds.  Loans 
under  this  subpart  arb  subject  to  the 
provisions  of  §  1942.17  (n)(l)  of  Subpart 
A  of  this  Part  1942. 

(b)  Loan  resolutions.  Loans  under  this 
subpart  are  subject  to  the  provisions  of 
§  1942.17  (n)(2)  of  Subpart  A  of  this  Part 
1942. 

(c)  Interim  financing.  Loans  under  this 
subpart  are  subject  to  the  provisions  of 
S  1942.17  (n)(3]  of  Subpart  A  of  this  Part 
1942. 


(d)  Applicant  contribution.  Loans 
under  this  subpart  are  subject  to  the 
provisions  of  $  1942.17  (n)(5]  of  Subpart 
A  of  this  Part  1942  this  chapter. 

(e)  Evidence  of  and  disbursement  of 
other  funds.  Loans  under  this  subpart 
are  subject  to  the  provisions  of  §  1942.17 
(n)(6)  of  Subpart  A  of  this  Part  1942. 

(f)  Assurance  agreement.  All 
applicants  must  execute  Form  P'mHA 
400-4,  "Assurance  Agreement"  at  or 
before  loan  closing. 

§1942.123    Loan  closing. 

(a)  Ordering  loan  checks.  Checks  will 
not  be  ordered  until: 

(1)  Form  FmHA  440-57. 
"Acknowledgement  of  Obligated  Funds/ 
Check  Request."  has  been  received  from 
the  Finance  Office. 

(2)  The  applicant  has  complied  with 
approval  conditions  and  any  dosing 
instructions,  except  for  those  actions 
which  are  to  be  completed  on  the  date  of 
loan  closing  or  subsequent  thereto. 

(3)  The  applicant  is  ready  to  start 
construction  or  funds  are  needed  to  pay 
interim  financing  obligations. 

(b)  Public  bodies  and  Indian  tribes.  (1 ) 
After  loan  approval  the  completed 
docket  will  be  reviewed  by  the  State 
Director.  The  information  required  by 
OGC  will  be  transmitted  to  OGC  with  a 
request  for  closing  instructions.  Upon 
receipt  of  the  closing  instructions  from 
OGC,  the  State  Director  will  forward 
them  along  with  any  appropriate 
instructions  to  the  District  Director. 
Upon  receipt  of  closing  instructions,  the 
District  Director  will  discuss  with  the 
applicant  and  its  architect  or  engineer, 
attorney,  and  other  appropriate 
representatives,  the  requirements 
contained  therein  and  any  actions 
necessary  to  proceed  with  closing. 

(2)  Loans  will  be  closed  in  accordance 
with  the  closing  instructions  issued  by 
OGC  and  S  1942.19  of  Subpart  A  of  this 
Part  1942. 

(c)  Organizations  other  than  public 
bodies  and  Indian  tribes.  District 
Directors  are  authorized  to  close  loans 
to  organizations  other  than  public 
bodies  and  Indian  tribes  without  closing 
instructions  from  OGC.  State  Directors, 
in  consultation  with  OGC,  should 
develop  standard  closing  procedures 
and  forms  as  needed.  Assistance  with 
loan  closing  and  a  certification 
regarding  the  validity  of  the  note  and 
mortgage  or  other  debt  instruments 
should  be  provided  by  the  appUcant's 
attorney.  Appropriate  title  opinion  or 
title  insurance  is  required  as  provided  in 
§  1942.17  (j)(4)(i)(B)  of  Subpart  A  of  this 
Part  1942. 

(d)  Authority  to  execute,  file,  and 
record  legal  instruments.  District  Office 
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employees  are  authorized  to  execute 
and  file  or  record  any  legal  instruments 
necessary  to  obtain  or  preserve  security 
for  loans.  This  includes,  as  appropriate, 
mortgages  and  other  lien  instruments,  as 
well  as  affidavits,  acknowledgements, 
and  other  certificates. 

(e)  Mortgages.  Unless  otherwise 
required  by  State  law  or  unless  an 
exception  is  approved  by  the  State 
Director  with  advice  of  the  OGC.  onl^ 
one  mortgage  will  be  taken  even  though 
the  indebtedness  is  to  be  evidenced  by 
more  than  one  instrument.  The  real 
estate  or  chattel  mortgages  or  security 
instruments  will  be  delivered  to  the 
recording  office  for  recordation  or  filing, 
as  appropriate.  A  copy  of  such  1 
instruments  will  be  delivered  to  the  I 
borrower.  The  original  instrument,  if 
returnable  after  recording  or  filing,  wiill 
be  retained  in  the  borrower's  case 
folder. 

(f)  Notes  and  bonds.  When  the  debt 
instrument  is  a  note  or  single  instrument 
bond  fully  registered  as  to  principal  and 
interest  a  conformed  copy  will  be  sent  to 
the  Finance  Office  immediately  after 
loan  closing  and  the  original  instnmient 
will  be  stored  in  the  District  Office. 
When  other  types  of  bonds  are  used,  the 
original  bond(s)  will  be  forwarded  to  the 
Finance  Office  immediately  after  loan 
closing. 

(g)  Disposition  of  title  evidence.  All 
title  evidence  other  than  the  opinion  of 
title  and  mortgage  title  insurance  policy, 
will  be  returned  to  the  borrower  when 
the  loan  has  been  closed. 

(h)  Multiple  advances.  When        i 
temporary  paper,  such  as  bond         | 
anticipation  notes  or  interim  receipts,  is 
used  to  conform  with  the  multiple 
advance  requirement,  the  original 
temporary  paper  will  be  forwarded  to 
the  Finance  Office  after  each  advance  is 
made  to  the  borrower.  The  borrower's 
case  number  will  be  entered  in  the 
upper  right-hand  comer  of  such  paper 
by  the  Distict  Office.  The  permanent 
debt  instniment(s)  should  be  forwarded 
to  the  Finance  Office  as  soon  as 
possible  after  the  last  advance  is  made, 
except  that  for  notes  and  single 
instrument  bonds  fully  registered  as  to 
principal  and  interest  the  original  will 
be  retained  in  the  District  Office  and  a 
copy  will  be  forwarded  to  the  Finance 
Office.  The  following  actions  will  be 
taken  prior  to  issuance  of  the  permanent 
instruments: 

(1)  The  Finance  Office  will  be  notified 
of  the  anticipated  date  for  the  retirement 
of  the  interim  instruments  and  the 
iissuance  of  permanent  instruments  of 
debt. 

(2)  The  Finance  Office  will  prepare  a 
statement  of  account  including  accrued 
interest  through  the  proposed  date  of 


retirement  and  also  show  the  daily 
interest  accrual.  The  statement  of 
account  and  the  interim  financing 
instruments  will  be  forwarded  to  the 
District  Director. 

(3)  The  District  Director  will  collect 
interest  through  the  actual  date  of  the 
retirement  and  obtain  the  permanent 
instrument(s)  of  debt  in  exchange  for  the 
interim  financing  instruments.  The 
permanent  instruments  and  the  cash 
collection  will  be  forwarded  to  the 
Finance  Office  immediately,  except  that 
for  notes  and  single  instrument  bonds 
fully  registered  as  to  principal  and 
interest  the  original  will  be  retained  in 
the  District  Office  and  a  copy  will  be 
forwarded  to  the  Finance  Office.  In 
developing  the  permanent  instruments, 
the  sequence  of  preference  set  out 
§  1942.19(e)  of  Subpart  A  of  this  Part 
1942  will  be  followed. 

(i)  Bond  registration  record.  Form 
FmHA  442-28.  "Bond  Registration 
Book,"  may  be  used  as  a  guide  to  assist 
borrowers  in  the  preparation  of  a  bond 
registration  book  in  those  cases  where  a 
registration  book  is  required  and  a  book 
is  not  provided  in  connection  with  the 
printing  of  the  bonds. 

(j)  Loan  checks.  Whenever  a  loan 
check  is  received,  lost,  or  destroyed,  the 
District  Director  will  take  the 
appropriate  actions  outlined  in  FmHA 
Instruction  102.1  (available  in  any 
FmHA  office).  Checks  which  cannot  be 
delivered  within  a  reasonable  amount  of 
time  (no  more  than  20  calendar  days) 
will  be  handled  in  accordance  with 
FmHA  Instruction  102.1  (available  in 
any  FmHA  office.) 

(k)  Safeguarding  bond  shipments. 
FmHA  personnel  will  follow  the 
procedures  for  safeguarding  mailings 
and  deliveries  of  bonds  and  coupons 
outlined  in  FmHA  Instruction  201&-E 
(available  in  any  FmHA  office), 
whenever  they  mail  or  deliver  these 
items. 

(1)  Review  of  loan  closing.  When  the 
loan  has  been  closed,  the  District 
Director  will  submit  the  completed  loan 
closing  documents  and  a  statement 
showing  what  was  done  in  closing  the 
loan  to  the  State  Director.  The  State 
Director  will  review  the  documents  and 
the  District  Director's  statement  to 
determine  whether  the  transaction  was 
closed  properly.  For  loans  to  public 
bodies  or  Indian  tribes  the  State 
Director  will  forward  all  documents, 
along  with  a  statement  that  all 
administrative  requirements  have  been 
met,  to  the  Regional  Attorney.  The 
Regional  Attorney  will  review  the 
submitted  material  to  determine 
whether  all  legal  requirements  have 
been  met.  The  Regional  Attorney  should 
review  FmHA  standard  forms  only  for 


proper  execution,  unless  the  State 
Director  brings  attention  to  specific 
questions.  Facility  development  should 
not  be  held  up  pending  receipt  of  the 
Regional  Attorney  opinion.  When  the 
review  of  the  State  Director  has  been 
completed,  and  for  public  bodies  and 
Indian  tribes  the  Regional  Attorney's 
opinion  has  been  received,  the  State 
Director  must  advise  the  District 
Director  of  any  deficiencies  that  must  be 
corrected  and  return  all  material  that 
was  submitted  for  review. 

(m)  Loan  cancellation.  Loans  under 
this  subpart  are  subject  to  the  provisions 
of  S  1942.12  of  Subpart  A  of  this  Part 
1942. 

§§1942.124—1942.125    [Reserved] 

§  1942.126    Planning,  bidding,  contracting, 
constructing,  procuring. 

(a)  General.  This  section  provides 
procedures  and  requirements  for 
planning,  bidding,  contracting, 
constructing  and  procuring  facilities 
financed  under  this  subpart.  These 
procedures  do  not  relieve  the  owner  of 
contractual  obligations  that  arise  from 
procurement  of  services. 

(b)  Technical  services.  Owners  are 
responsbile  for  providing  the 
engineering  or  architectural  services 
necessary  for  planning,  designing, 
bidding,  contracting,  inspecting  and 
constructing  their  facilities.  Services 
may  be  provided  by  the  owner's  "in- 
house"  engineer  or  architect  or  through 
contract,  subject  to  FmHA  concurrence. 
Architects  and  engineers  must  be 
licensed  in  the  State  where  the  facility  is 
to  be  located. 

(1)  Preliminary  reports.  A  preliminary 
architectural  or  engineering  report 
conforming  with  customary  professional 
standards  is  required  for  all 
construction,  except  that  FmHA  may 
waive  the  requirement  for  a  preliminary 
architectural/engineering  report  or 
accept  a  brief  report  if  the  cost  of  the 
construction  does  not  exceed  $100,000. 
Guide  6  to  Subpart  A  of  this  Part  1942 
(available  in  any  FmHA  office)  may  be 
used. 

(2)  Final  reports.  Detailed  final  plans 
and  specifications  are  required  for  all 
construction  and  must  receive  FmHA 
concurrence.  When  negotiated 
procurement  is  used  for  construction 
costing  not  more  than  $100,000  the  final 
plans  and  specifications  may  be 
provided  by  the  contractor  who  submits 
the  successful  proposal.  The  plans  and 
specifications  must  be  prepared  by  or 
under  the  supervision  of  an  architect  or 
engineer  who  is  licensed  in  the  State 
where  the  facility  is  to  be  located  and 
should  include  all  materials  and  work  to 
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be  provided  under  the  contract  Some 
work  and  material  may  be  omitted  ftt>m 
the  contract  provided  the  owner 
furnishes  detailed  cost  estimates  for 
whatever  is  needed  to  fully  complete  the 
facility  and  will  complete  the  faciUty  in 
accordance  with  paragraph  (e)  (rf  this 
section  and  the  small  purchase 
procedures  set  out  in  $  1942.18(k){l)  of 
Subpart  A  of  this  Part  1942.  In  such 
cases,  FmHA  may  determine  that  it  is 
not  necessary  to  require  the  applicant  to 
hire  a  consulting  architect/engineer; 
however,  if  a  second  contract  that  does 
not  qualify  for  small  purchase 
procedures  is  needed  to  complete  the 
facility,  the  owner  must  provide  for  an 
architect/engineer  to  design  the  entire 
facility.  When  the  contractor  provides 
the  plans  and  specifications,  die 
contract  will  be  considered  a  design/ 
build  procurement  method  under 
i  1942.16(1)  of  Subpart  A  of  Uiis  Part 
1942. 

(3)  Major  equipment  An  architect/ 
engineer  is  not  required  for  major 
equipment  if  FmHA  determines  the 
owner  has  the  ability  to  develop  an 
adequate  request  for  proposal  and 
evaluate  the  proposals  received  or  can 
obtain  adequate  assistance  from  other 
sources,  such  as  State  or  Federal 
agencies  or  trade  associatioas. 

(c)  Design  policies.  Facilities  financed 
by  FmHA  must  be  designed  and 
constructed  in  accordance  with  sound 
engineering  and  architectural  practices, 
and  must  meet  the  requirements  of 
Federal,  State  and  local  agencies.  All 
facilities  intended  for  or  accessible  to 
the  public  or  in  which  physically 
handicapped  persons  may  be  employed 
or  reside  must  be  developed  in 
compliance  with  the  Architectural 
Barriers  Act  of  1968  (Pub.  L.  90-480)  as 
implemented  by  the  General  Services 
Administration  regulations  41  CFR 101- 
19.6  and  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L  93- 
112)  as  implemented  by  7  CFR  Parts  15 
and  15b. 

(d)  Construction  contracts.  Contract 
documents  must  be  sufficiently 
descriptive  and  legally  binding  to 
accomplish  the  woric  as  economically 
and  expeditiously  as  possible. 

(1)  Standard  construction  contract 
documents.  When  standard  construction 
contract  documents  available  from 
FmHA  are  used,  or  when  the  amount  of 
the  contract  does  not  exceed  $100,000,  it 
will  normally  not  be  necessary  for  the 
Regional  Attorney  to  perform  a  detailed 
legal  review.  If  construction  contract 
documents  used  are  not  in  the  format  of 
guide  fonns  approved  by  FmHA.  and  the 
contract  amooat  exceeds  $100<000,  the 
Regonal  Attorney  must  review  the 
documents  before  their  use. 


(2)  Contract  review  and  approval.  The 
owner's  attorney  will  review  executed 
contract  documents,  including 
performance  and  payment  bonds,  and 
certify  that  they  are  adequate,  legal  and 
binding,  and  that  the  persons  executing 
the  documents  have  been  authorized  to 
do  so.  The  contract  documents,  bid 
bonds,  and  bid  tabulation  sheets  will  be 
forwarded  to  FmHA  for  approval  prior 
to  awarding.  Ail  contracts  will  contain  a 
provision  that  they  are  not  in  full  force 
and  effect  until  they  have  been 
approved  by  FmHA.  The  FmHA  District 
Director  is  responsible  for  approving 
construction  contracts  with  advice  and 
guidance  of  the  State  Director  and 
Regional  Attorney  when  necessary. 

(3)  Separate  contracts.  Arrangements 
which  spht  responsibility  of  contractors 
(separate  contracts  for  labor  and 
material,  extensive  subcontracting  and 
multiplicity  of  small  contracts  on  the 
same  job)  should  be  avoided  whenever 
it  is  practical  to  do  so.  Contracts  may  be 
awarded  to  suppliers  or  manufacturers 
for  Aimishing  and  installing  certain 
items  which  have  been  designed  by  the 
manufacturer  and  delivered  to  the  job 
site  in  a  finished  or  semifinished  state 
such  as  prefabricated  buildings. 
Contracts  may  also  be  awarded  for 
material  delivered  to  the  job  site  and 
installed  by  a  patented  process  or 
method. 

(e)  Performing  construction.  Owners 
are  encouraged  to  accomplish 
construction  through  contracts  with 
recognized  contractors.  Owners  may 
accomplish  construction  by  using  their 
own  personnel  and  equipment  provided 
the  owners  possess  the  necessary  skills, 
abilities  and  resources  to  perform  the 
work  and  provided  a  licensed  engineer 
or  architect  prepares  design  drawings 
and  specifications  and  inspection  is 
provided  in  accordance  with  paragraph 
(1)(3]  of  this  section. 

(f)  Owner's  contractual  responsibility. 
Loans  under  this  subpart  are  subject  to 
the  provisions  of  §  1942.18(1)  of  Subpart 
A  of  this  Part  1942. 

(g)  Owner's  Procurement  regulations. 
Loans  under  this  subpart  are  subject  to 
the  provisions  of  §  1942.18(j)  of  Subpart 
A  of  this  Part  1942. 

(h)  Procurement  methods.  Unless  the 
FmHA  National  Office  gives  prior 
written  approval  of  another  method, 
procurement  must  be  made  by  one  of  the 
following  methods: 

(1)  Small  purchase  procedures  as 
provided  in  §  1942.18(k){l)  of  Subpart  A 
of  this  Part  1942. 

(2)  Competitive  sealed  bids  as 
provided  in  i  1942.18(k)(2)  of  Subpart  A 
of  this  Part  1942.  Competitive  sealed 
bids  is  the  preferred  procurement 
method  of  construction  projects,  except 


for  buildings  costing  $100,000  or  less 
when  the  owner  desires  to  use  a 
"preengineered"  or  "packaged"  building. 

(3)  Competitive  negotiation  as 
provided  in  §  1942.1^k)(3)  of  Subpart  A 
of  this  Part  1942.  Competitive 
negotiation  is  the  preferred  procurement 
method  of  buildings  not  exceeding 
$100,000  in  cost  when  the  owner  desires 
to  use  a  "pre-engineered"  or  "packaged" 
building  and  for  major  equipment. 

(4)  Noncompetitive  negotiation  as 
provided  in  {  1942.18(k)(4)  of  Subpart  A 
of  this  Part  1942. 

(i)  Contracting  methods.  Loans  under 
this  subpart  are  subject  to  the  provisions 
of  i  1942.16(1}  of  Subpart  A  of  this  Part 
1942. 

(j)  Contracts  awarded  prior  to 
preapplications.  Loans  under  this 
subpart  are  subject  to  the  provisions  of 
S  1942.18(m)  of  Subpart  A  of  this  Part 
1942. 

(k)  Construction  Contract  provisions. 
Construction  contracts  for  loans  under 
this  subpart  are  subject  to  the  provisions 
of  §  1942.18(n)  of  Subpart  A  of  this  Part 
1942.  Construction  contracts  for  loans 
under  this  subpart  are  also  subject  to 
the  provisions  of  §  1901.205  of  Subpart  E 
of  Part  1901  of  this  chapter,  regarding 
nondiscrimination  in  construction, 
except  that  guides  18  and  17  or  19  to 
Subpart  A  of  this  Part  1942  of  this 
chapter  will  normally  be  used  instead  of 
Form  FmHA  1924-5.  "Invitation  for  Bid 
(Construction  Contract),"  and  Form 
FmHA  1924-6,  "Construction  Contract." 
When  Guide  18  is  used  with  a  design/ 
build  type  contract  section  4,  "Conflict 
of  Interest"  may  need  revision. 

(1)  Construction  contract 
administration.  Owners  shall  be 
responsible  for  maintaining  a  contract 
administration  system  to  monitor  the 
contractors'  performance  and 
compliance  with  the  terms,  conditions, 
and  specifications  of  the  contracts. 

(1)  Preconstruction  conference.  Prior 
to  beginning  construction  the  owner  will 
schedule  a  preconstruction  conference 
where  FmHA  will  review  the  planned 
development  with  the  owner,  its 
architect  or  engineer,  project  inspector, 
attorney,  contractor(s),  and  other 
interested  parties.  The  conference  will 
thoroughly  cover  applicable  items 
included  in  Form  FmHA  1924-16, 
"Record  of  Preconstruction  Conference." 
and  the  discussions  and  agreements  will 
be  documented.  Form  FmHA  1924-16 
may  be  used  for  this  purpose. 

(2)  Monitoring  reports.  Each  owner 
will  be  required  to  monitor  and  provide 
reports  to  FmHA  on  actual  performance 
during  construction  for  each  project 
financed,  or  to  be  financed,  in  whole  or 
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in  part  with  FmHA  funds.  The  reports 
are  to  include: 

(i)  A  comparison  of  actual 
accomplishments  with  the  construction 
schedule  established  for  the  period.  The 
partial  payment  estimate  may  be  used 
for  this  purpose. 

(ii)  A  narrative  statement  giving  full 
explanation  of  the  following: 

(A)  Reasons  why  established  goals 
were  not  met. 

(B)  Analysis  and  explanation  of  cost 
overruns  or  high  unit  costs  and  how 
payment  is  to  be  made  for  the  same. 

(iii)  If  events  occur  between  reports 
which  have  significant  impact  upon  the 
project,  the  owner  will  notify  FmHA  as 
soon  as  any  of  the  following  conditions 
are  known: 

(A)  Problems,  delays,  or  adverse 
conditions  which  will  materially  affect 
the  ability  to  attain  program  objectives 
or  prevent  the  meeting  of  project  work 
units  by  established  time  periods.  This 
disclosure  shall  be  accompanied  by  a 
statement  of  the  action  taken,  or 
contemplated,  and  any  Federal 
assistance  needed  to  resolve  the 
situation. 

(B)  Favorable  developments  or  events 
which  enable  meeting  time  schedules 
and  goals  sooner  then  anticipated  (^r 
producing  more  work  units  than 
originally  projected  or  which  will  result 
in  cost  underruns  or  lower  unit  costs 
than  originally  planned  and  which  may 
result  in  less  FmHA  assistance. 

(3)  Inspection.  The  borrower  must 
provide  for  inspection  of  all 
construction.  When  the  borrower  enters 
into  an  agreement  for  technical  services 
with  an  engineer/architect,  the 
agreement  should  provide  for  general 
engineering/architectural  inspection  of 
the  construction  work.  When  no  such 
agreement  exists,  or  FmHA  or  the 
borrower  determines  the  inspection 
services  of  the  engineer/ architect  may 
not  be  sufficient,  the  owner  must 
provide  a  project  inspector.  Prior  to  the 
preconstruction  conference,  the 
borrower  must  submit  a  resume  of 
qualifications  of  the  project  inspector  to 
FmHA  for  acceptance  in  writing.  The 
project  inspector  will  be  responsible  for 
making  inspections  necessary  to  protect 
the  borrower's  interest  and  for  providing 
written  inspection  reports  to  the 
borrower  with  copies  to  the  FmHA 
District  Director.  Guide  11  of  Subpart  A 
of  this  Part  1942  (available  in  any  FmHA 
office]  may  be  used  as  a  guide  format 
for  inspection  reports.  For  new 
buildings,  additions  to  existing       I 
buildings,  and  rehabihtation  at  the' 
following  stages  of  construction  and  at 
other  stages  of  construction  as 
determined  by  the  District  Director  and 


the  borrower.  Inspections  by  FmHA  are 
solely  for  its  benefit  as  lender. 

(i]  An  initial  inspection  should  be 
made  just  prior  to  or  during  the 
placement  of  concrete  footings  or 
monolithic  footings  and  floor  slabs.  At 
this  point,  foundation  excavations  are 
complete,  forms  or  trenches  and  steel 
ere  ready  for  concrete  placement  and 
the  subsurface  installation  is  roughed  in. 
If  the  building  design  does  not  include 
concrete  footings  the  initial  inspection 
should  be  made  just  after  or  during  the 
placement  of  poles  or  other  foundation 
materials. 

(ii)  An  inspection  should  be  made 
when  the  building  is  enclosed,  structural 
members  are  still  exposed,  roughing  in 
for  heating,  plumbing  and  electrical 
work  is  in  place  and  visible,  and  wall 
insulation  and  vapor  barriers  are 
installed. 

(iii)  A  final  inspection  should  be  made 
when  all  development  of  the  structure 
has  been  completed  and  the  stnictrure  is 
ready  for  its  intended  use. 

(4)  Prefinal  inspections.  A  prefinal 
inspection  will  be  made  by  the  owner, 
project  inspector,  owner's  architect  or 
engineer,  representatives  of  other 
agencies  involved,  and  the  District 
Director.  The  inspection  results  will  be 
recorded  on  Form  FmHA  1924-12, 
"Inspection  Report,"  and  a  copy 
provided  to  all  interested  parties, 
including  the  FmHA  State  Director. 

(5)  Final  inspection.  A  final  inspection 
will  be  made  by  FmHA  before  final 
payment  is  made. 

(6)  Changes  in  development  plans,  (i) 
Changes  in  development  plans  may  be 
approved  by  FmHA  when  requested  by 
owners,  provided: 

(A)  Funds  are  available  to  cover  any 
additional  costs;  and 

(B)  The  change  is  for  an  authorized 
loan  purpose;  and 

(C)  It  will  not  adversely  affect  the 
soundness  of  the  facility  operation  or 
FmHA's  security;  and 

(D)  The  change  is  within  the  scope  of 
the  contract;  and 

(E)  Any  applicable  requirements  of 
Subpart  G  of  Part  1940  of  this  chapter 
have  been  met. 

(ii)  Changes  will  be  recorded  on  Form 
FmHA  1924-7,  "Contract  Change 
Order,"  or  other  similar  forms  may  be 
used  with  the  prior  approval  of  the 
District  Director.  Regardless  of  the  form, 
change  orders  must  be  approved  by  the 
FmHA  District  Director. 

(iii)  Changes  should  be  accomplished 
only  after  FmHA  approval  on  all 
changes  which  affect  the  work  and  shall 
be  authorized  only  by  means  of  contract 
change  order.  The  change  order  will 
include  items  such  as: 


(A)  Any  changes  in  labor  and  material 
and  their  respective  cost. 

(B)  Changes  in  facility  design. 

(C)  Any  decrease  or  increase  in 
quantities  based  on  final  measurements 
that  are  different  fi-om  those  shown  in 
the  bidding  schedule. 

(D)  Any  increase  or  decrease  in  the 
time  to  complete  the  project. 

(iv)  All  changes  shall  be  recorded  on 
chronologically  numbered  contract 
change  orders  as  they  occur.  Change 
orders  will  not  be  included  in  payment 
estimates  until  approved  by  all  parties. 

§1942.127    Proiect  monitoring  and  fund 
dclivefy. 

(a)  Coordination  of  funding  sources. 
When  a  project  is  jointly  financed,  the 
District  Director  will  reach  any  needed 
agreement  or  understanding  with  the 
representatives  of  the  other  source  of 
funds  on  distribution  of  responsibilities 
for  handling  various  aspects  of  the 
project.  These  responsibilities  will 
include  supervision  of  construction, 
inspections  and  determination  of 
compliance  with  appropriate  regulations 
concerning  equal  employment 
opportunities,  wage  rates, 
nondiscrimination  in  making  services  or 
benefits  available,  and  environmental 
compliance.  If  any  problems  develop 
which  cannot  be  resolved  locally, 
complete  information  should  be  sent  to 
the  State  Office  for  advice. 

(b)  Multiple  advances.  Loans  under 
this  subpart  are  subject  to  the  provisions 
of  fi  1942.17  (p)(2)  of  Subpart  A  of  this 
Part  1942. 

(c)  Use  and  accountability  of  funds. 
Loans  under  this  subpart  are  subject  to 
the  provisions  of  S  1942.17  (p)(3)  of 
Subpart  A  of  this  Part  1942. 

(d)  Development  inspections.  Loans 
under  this  subpart  are  subject  to  the 
provisions  of  S  1942.17(p)(4)  of  Subpart 
A  of  this  Part  1942. 

(e)  Payment  for  project  costs.  Each 
payment  for  project  costs  must  be 
approved  by  the  borrower's  governing 
body. 

(1)  Construction.  Payment  for 
construction  must  be  for  amounts  shown 
on  payment  estimate  forms.  From  FmHA 
1924-18,  "Partial  Payment  Estimate," 
may  be  used  for  ths  piupose  or  other 
similar  forms  may  be  used  with  the  prior 
approval  of  the  District  Director. 
However,  the  District  Director  cannot 
require  more  reporting  burden  than  is 
required  by  Form  FmHA  1924-18. 
Advances  for  contract  retainage  will  not 
be  made  until  such  retainage  is  due  and 
payable  under  the  terms  of  the  contract. 
The  review  and  acceptance  of  project 
cost,  including  construction  partial 
payment  estimates,  by  FmHA  does  not 
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attest  to  the  correctness  of  the  amounts, 
the  quantities  shown,  or  that  the  work 
has  been  performed  under  the  terms  of 
agreements  or  contracts. 

(2)  Ma/or  equipment.  Payment  for 
major  equipment  should  generally 
coincide  with  delivery  of  the  usable 
equipment,  along  with  any  necessary 
title  or  certifications,  to  the  borrower. 
Borrowers  may  not  use  FmHA  loan 
funds  to  make  deposits  on  equipment 
not  ready  for  delivery.  If  a  borrower 
purchases  a  truck  chassis  from  one 
supplier  and  another  supplier  will 
complete  the  development  of  a  fire  or 
rescue  vehicle,  FmHA  may  release  funds 
to  pay  for  the  chassis  when  title  to  the 
chassis  is  transferred  to  the  borrower. 

(f)  Use  of  remaining  funds.  Loans 
under  this  subpart  are  subject  to.  the 
provisions  of  §  1942.17  (p)(6)  of  Subpart 
A  of  this  Part  1942. 

§  1942.128    Borrower  accounting  mettKMte, 
management  reports  and  audits. 

(a)  Loans  under  this  subpart  are 
subject  to  the  provisions  of  §  1942.17(q) 
of  Subpart  A  of  this  Part  1942  except  as 
provided  in  this  section. 

(b)  Borrowers  with  annual  incomes 
not  exceeding  $100,000  may,  with 
concurrence  of  the  District  Director,  use 
Form  FmHA  1942-53,  "Cash  Flow 
Report,"  instead  of  page  one  of  schedule 
one  and  schedule  two  of  Form  FmHA 
442-2,  "Statement  of  Budget.  Income, 
and  Equity."  When  used  for  budgeting, 
the  cash  statement  should  be  projected 
for  the  upcoming  fiscal  year.  When  used 
for  quarterly  or  annual  reports,  the  cash 
flow  report  should  include  current  year 
projections  and  actual  data  for  the  prior 
year,  the  quarter  just  ended,  and  the 
current  year  to  date. 

§1942.129    Borrower  supervision  and 
servicing. 

Loans  under  this  subpart  are  subject 
to  the  provisions  of  §  1942.17(r)  of 
Subpart  A  of  this  Part  1942  and  Subpart 
E  of  Part  1951  of  this  chapter. 

§§  1942.130-1942.131    [Reserved] 

§  1942.132    Subsequent  loans. 

Subsequent  loans  will  be  processed 
under  this  subpart. 

§  1942.133    Deiegation  and  redelegation  of 
autliority. 

Loan  approval  authority  is  in  Subpart 
A  of  Part  1901  of  this  chapter.  State 
Directors  may  delegate  approval 
authority  to  District  Directors  to  approve 
fire  and  rescue  loans  regardless  of 
whether  authority  to  approve  other 
community  facility  loans  is  delegated. 
Except  for  loan  approval  authority. 
District  Directors  may  redelegate  their 
duties  to  qualified  staff  members. 


§  1942.134    State  supptements  and  guides. 

State  Directors  will  obtain  National 
Office  clearance  for  all  State 
supplements  and  guides  under  FmHA 
Instruction  2006-B.  (available  in  any 
FmHA  Office). 

(a)  State  supplements.  State  Directors 
may  supplement  this  subpart  to  meet 
State  and  local  laws  and  regulations  and 
to  provide  for  orderly  application 
processing  and  efficient  service  to 
apphcants.  State  supplements  shall  not 
contain  any  requirements  pertaining  to 
bids,  contract  awards,  and  materials 
more  restrictive  than  those  in  this 
subpart. 

(b)  State  guides.  State  Directors  may 
develop  guides  for  use  by  applicants  if 
the  guides  to  this  subpart  and  Subpart  A 
of  Part  1942  this  are  not  adequate.  State 
Directors  may  prepare  guides  for  items 
needed  for  the  application;  items 
necessary  for  the  docket;  and  items 
required  prior  to  loan  closing  or 
construction  starts. 

§§1942.135—1942.149    [Reserved] 

§  1942.150-OMB  Control  Number. 

The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  have  been 
assigned  OMB  control  number  0575- 
0120. 

Dated:  March  31. 1987. 
Vance  L  Clark. 

Administrator.  Farmers  Home 

Administration. 

(PR  Doc.  87-26395  Filed  11-13-87;  8:45  am| 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  614  and  624 

Farm  Credit  System  Regulatory 
Accounting  Practices— Temporary 
Regulations;  Loan  Policies  and 
Operations— Loss-Sharing 
Agreements 

agency:  Farm  Credit  Administration. 
action:  Final  rule. 

SUMMAftv:  The  Farm  Credit 
Administration  (FCA),  by  the  FCA 
Board,  adopts  amendments  to  the 
regulations  implementing  the  provisions 
of  the  Farm  Credit  Act  Amendments  of 
1986  (1986  Amendments)  (Pub.  L.  99-509) 
relating  to  the  use  of  regulatory 
accounting  practices  (RAP)  by  Farm 
Credit  System  (System)  institutions  and 
to  a  regulation  relating  to,  among  other 
things,  the  reversal  of  previously 
accrued  financial  assistance  under 
System  loss-sharing  agreements.  The 


1986  Amendments  authorize  System 
institutions  during  the  period  ]uly  1. 1986 
through  December  31. 1988,  to  defer 
certain  specified  expenses  for  regulatory 
purposes.  As  those  expenses  are 
incurred,  they  are  capitalized  and 
amortized  over  20  years  rather  than 
expensed.  Deferring  expenses  in  the 
manner  authorized  by  the  1986 
Amendments  is  not  in  accordance  with 
generally  accepted  accounting  principles 
(GAAP).  Regulations  implementing  RAP 
and  the  regulation  prohibiting  reversal 
of  financial  assistance  were  adopted  in 
final  effective  December  24, 1986.  with  a 
request  for  comments.  The  amendments 
adopted  by  the  FCA  Board  reflect 
consideration  of  all  public  comments 
made  on  these  regulations. 

EFFECTIVE  DATE:  The  amendments  shall 
become  effective  upon  the  expiration  of 
30  days  after  this  publication  during 
which  either  or  both  Houses  of  Congress 
are  in  session.  Notice  of  effective  date 
will  be  published. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  Dalton,  Financial  and  Analysis 
Division  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean,  VA 
22102-5090,  (703)  883-4460. 

SUPPLEMENTARY  INFORMATION:  On 

December  24, 1986,  the  FCA  published  a 
Final  Rule  with  Request  for  Comment 
(51  FR  46597)  relating  to  use  of  RAP  and 
reversal  of  accrued  financial  assistance 
and  amended  the  RAP  regulations  on 
January  26. 1987  (52  FR  2670).  The  public 
was  given  until  February  24, 1987,  to 
submit  comments  on  these  regulations. 
A  public  hearing  on  the  regulations  was 
held  at  the  FCA  offices  in  McLean. 
Virginia,  on  February  27, 1987  (52  FR 
2672.  January  26. 1987).  The  FCA  Board 
responded  to  one  matter  raised  by  the 
comments  relating  to  use  of  RAP  by 
Federal  land  bank  associations  (FLBA) 
and  adopted  an  amendment  to  the  RAP 
regulations  at  its  special  meeting  on 
April  17, 1987  (52  FR  13423.  April  23. 
1987). 

Due  to  the  financial  condition  of 
certain  System  institutions,  the  FCA 
Board  at  its  special  meeting  on 
September  22, 1987  (52  FR  35349. 
September  18. 1987).  amended  the  RAP 
regulations  (52  FR  37131,  October  5. 
1987).  to  prohibit  a  System  institution 
from  retiring  stock  or  participation 
certificates  in  accordance  with  RAP 
when  the  net  worth  of  such  institution 
reaches  zero  in  accordance  with  GAAP 
and/or.  in  the  case  of  a  System  bank, 
when  that  bank  is  unable  to  meet  the 
collateral  requirements  to  support 
issuance  of  consolidated  or  Systemwide 
securities  in  the  national  money 
markets.  The  FCA  Board  adopted  the 
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amendment  as  a  final  rule  with  a 
request  for  comments. 

On  the  final  regulations,  the  FCA 
received  comments  from  nine  Farm 
Credit  districts,  the  Farm  Credit 
Corporation  of  America  (FCCA).  the 
Farm  Credit  System  Capital  Corporation 
(Capital  Corporation),  a  taw  firm,  the 
American  Banker's  Association  (ABA), 
and  the  Financial  Accounting  Standards 
Board  (FASB),  and  the  testimony  of 
several  witnesses  at  the  FCA  pt^ic 
hearing.  The  FCA  also  received 
comments  fitim  the  FCCA  and  two  Farm 
Credit  districts  on  the  September  ZZ, 
1987  amendment  relating  to  stock 
impairment. 

The  FCA  Board  has  analyzed  and 
considered  each  comment  and  the 
testimony  presented  at  the  FCA  hearing, 
and  is  responding  to  the  comawnls  on 
the  basil  of  a  ttiorongb  consideration  of 
the  merils  of  the  points  of  view 
expressed.  As  a  resuh  of  the  FCA 
Board's  analysis  of  the  commcnta 
received,  the  FCA  hereby  pabUskdi 
certain  amendments  to  its  final 
regulations  published  on  December  24, 
1986. 

Caneral  | 

One  Farm  Credit  district  believes  that 
the  pronmigatioii  of  the  regulations 
under  the  good  cause  exception  to 
ordiaafy  ralemaking  procedures  was 
aajustificd.  The  commenter  stated  that 
the  FCA  Board  was  aware  of  the  content 
of  the  lepslation  before  its  enactment 
date  of  October  Zl.  196S,  and  could  have 
pubUshed  a  notice  of  proposed 
rulemaking  shortly  after  that  date 
soKcttiBg  commes^s  on  issacs  of 
particnlu  concern  to  the  agency  without 
a  draft  of  the  text.  The  commenter 
asserts  that  this  approach  would  have 
enabled  the  FCA  to  give  prior  notice  and 
opportunity  for  comment  writkout 
obstructing  agency  fonctiooa  after 
December  24, 1968. 

The  FCA  Board  disagrees  with  titese 
comments.  As  stated  in  the  preamble  to 
the  final  regulations  (51  FR  46597. 
December  24, 1986),  Congress  enacted 
the  1986  Amendments  on  an  emergency 
basis  in  order  to  address  the  serious 
financial  condition  of  the  System  and  to 
enable  System  institutions  to  use  RAP  in 
1985  as  soon  as  possible  and  directed 
the  FCA  to  issue  regulations  for  its  use. 
Thus,  it  was  imperative  that  the  FCA 
have  regulations  in  place  i»ior  to  year 
end  in  order  for  System  institutions  to 
prepare  financial  statements  for  1986  in 
accordance  with  the  regulations. 
Because  the  two  months  between 
enactment  of  the  1986  Amendments  on 
October  21. 1966  and  December  31, 1986 
did  not  provide  sufficient  time  for  the 
FCA  to  consider  and  issue  proposed 


repilaAiona  based  on  the  new  legislation, 
send  the  proposed  regulations  to 
Congress  30  days  prior  to  publicatifiD  as 
required  by  the  Farm  Crecht  Act  of  1971, 
as  amended  (Act)  (Pub.  L.  92-181).    . 
publish  the  regulations  and  aDow  at 
least  30  days  for  public  comment, 
consider  and  respond  to  the  comments, 
issue  final  regulations,  and  allow  at 
least  30  days  as  required  by  the  Act 
before  the  regulations  became  effective, 
the  FCA  Board  issued  the  regulations 
effective  December  24. 1986  with  a 
request  for  comments  (51  FR  48597- 
46601). 

Similarly,  there  was  Insufficient  time 
for  notice  and  comment  with  respect  to 
i  624.114  relating  to  reversals  of 
financial  assistance.  On  October  14, 
1986.  System  banks  proposed  to  reverse 
at  year  end  financial  assistance  accrued 
under  Hie  37-Bank  Capital  Preservation 
Agreement  (BCPA)  as  of  ^ird  quarter 
1986.  Because  the  proposed  BCPA 
amendment  conditioned  tfie  reversal  of 
accrued  financial  assistance  on  the 
availability  and  use  of  RAP.  the  FCA 
could  not  analyze  the  impact  such  an 
amendment  woeld  have  on  the  financial 
condition  of  all  System  institutioas  until 
early  December  when  the  RAP 
guidelines  were  sufficiently  developed 
for  consideratioo  in  the  analysis. 
Because  the  FCA  needed  to  respond  by 
December  31, 1986,  the  date  upon  wfaidi 
the  proposed  reversal  would  take  place, 
the  FCA  Board  adopted  S  624.114 
effective  immediately  with  a  request  for 
comments  (51  FR  46597-46601. 
December  24, 1986). 

The  ABA  commented  that  RAP  can  be 
expected  to  burden  the  System  with  an 
extraordinary  drain  on  earnings 
(because  of  deferred  expenses)  far  into 
the  future.  Therefore,  RAP  should  be 
authorized  for  use  only  in  the  most 
extreme  circumstances.  Three  Farm 
Credit  districts  expressed  concern  that 
the  regulations  are  far  too  restrictive  in 
permitting  the  use  of  RAP.  Several 
System  institutions  noted  in  their 
testimony  at  the  FCA  hearing  that 
interest  deferral  should  be  used  to  cure 
capital  impairment. 

The  FCA  Board  agrees  that  it  was 
clearly  the  intent  of  Congress  that 
deferral  of  loan  loss  provisions  should 
only  be  authorized  for  use  by  System 
institutions  that  have  incurred  stock 
impairment  and  that  use  of  RAP  must 
follow  the  guidetines  set  forth  in  the 
regulations.  The  FCA  Board  also 
concurs  with  the  System  institutions 
that  interest  deferral  may  also  be  used 
to  cure  capital  impairment.  The  FCA 
Board  believes  stock  impairment  would 
be  considered  a  critical  financial 
situation  to  any  business  organization, 
necessitating  ^at  extreme  actions  be 


taken.  The  FCA  Board  {urther  agrees 
dwt  improper  use  of  RAP  by  a  ^stem 
iaatitutioa  eouM  have  aa  adverse  impact 
on  its  earnings.  However,  i  624.102(c) 
properly  addresses  this  concern  by 
requiring  iaatitutiooa  to  charge  rates  of 
interest  whidi  are  aot  less  than 
CQMspetitive  interest  rates.  Farther. 
1 624.102  of  the  RAP  regulations 
provides  that  in  all  instances  interest 
rates  dmged  auist  be  sufficient  to  cover 
the  inatittttioo's  interest  expense  and 
other  operating  costs  on  a  RAP  basis. 
The  ABA  suggested  that  net  System 
earnings  above  the  miniroam  amounts 
needed  to  rebuild  System  reserves 
should  be  placed  into  sinkmg  funds  in 
order  to  repay  the  difference  between 
RAP  and  GAAP.  The  AfiA  beHcves  this 
would  recogniae  the  ovoall 
respoBsfliiRty  of  all  System  iutitutions 
to  assist  in  returning  troubled 
institutions  to  full  financial  health  and 
would  serve  to  reduce  the  disparity  in 
interest  rates  that  might  otherwise  occur 
between  fmanciaHy  strong  instttntions 
and  those  stiH  struggling,  even  with  the 
use  of  RAP. 

The  FCA  Board  believes  that  a 
significant  purpose  of  RAP  is  to  permit 
System  institutions  experiencing  high 
financing  costs  and  high  loan  losses  to 
amortize  those  expenses,  and  to  use  a 
portion  of  future  earnings  to  pay  for 
those  expenses.  Therefore,  the  costs  of 
RAP  shall  be  paid  for  over  time  by  the 
institutions  using  RAP.  Furthermore,  the 
1986  Amendments  were  intended  to 
complement  the  Farm  Credit 
Amendments  Act  of  1985  (1985 
Amendments)  (Pub.L.  99-205)  which 
authorized  the  Capital  Corporation  to 
assess  stronger  System  institutions  in 
order  to  provide  financial  assistance  to 
the  weakened  System  institutions. 
Earlier  this  year,  the  FCA  Board 
published  proposed  amendments  to  the 
regulations  relatii^  to  assessments  of 
the  Capital  Corporation,  12  CFR 
611.1142(h)  (52  FR  13604.  April  24. 1987), 
for  the  specific  purpose  of  assisting 
financially  troubled  System  institutions. 
Finally,  the  System  institutions  have  a 
number  of  self-help  agreements  and  are 
developing  other  arrangements  to  assure 
financial  assistance  to  weakened 
institutions  apart  from  statutory  and 
regulatory  mechanisms.  Accordingly,  Ae 
FCA  Board  declines  to  adopt  the 
suggestion. 

The  FCCA  and  two  Farm  Credit 
districts  coHunented  that  tfie  regidations 
should  be  clarified  by  providing  that  any 
amount  which  is  otherwise  eligible  to  be 
capitalized,  but  which  is  not  capitalized 
because  it  is  not  needed  to  avoid  stock 
impairment,  may  be  carried  forward  for 
RAP  purposes  to  any  subset^ent  period 
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ending  on  or  before  December  31, 1988. 
and  capitalized  during  such  subsequent 
period  to  the  extent  necessary  to  cure 
stock  impairment 

Provisions  of  the  1986  Amendments 
pertaining  to  the  deferral  and 
capitalization  of  additions  to  the  loan 
loss  allowance  are  clear  in  that  such 
deferrals  are  to  be  made  on  an  annual 
basis.  Therefore,  the  FCA  Board 
believes  that  Congress  did  not  intend 
that  such  additions  to  the  allowance 
that  are  eligible  for  deferral  and 
capitalization  in  any  one  year  to  be 
carried  forward  into  subsequent  years. 
In  any  event.  S  624.102,  pertaining  to 
interest  deferrals  and  capitalization, 
already  provides  for  this  unused/carry- 
forward treatment  in  regards  to 
deferrals  of  excessive  interest  costs. 

A  law  firm  and  one  Farm  Credit 
district  commented  that  the  regulations, 
as  written,  do  not  allow  for  the  benefits 
obtained  by  a  Federal  land  bank  (FLB) 
from  the  utilization  of  RAP  to  flow 
through  to  its  associations.  They 
suggested  that  the  regulations  be 
clarified  to  allow  for  this  pass-through 
and  thus  effectuate  the  congressional 
intent  of  the  1986  Amendments. 

The  FCA  Board  agrees  with  \M» 
comment  tmd  the  regulations  have 
already  been  amended  by  the  FCA 
Board,  at  its  special  meeting  on  April  17, 
1987,  to  authorize  the  FLBAs  to  use  RAP 
to  cure  their  stock  impairment  in  the 
same  district  where  the  FLB  is  also  using 
RAP  to  cure  its  stock  impairment.  This 
amendment  is  set  forth  in  §  624.104. 

The  FCA  Board  responds,  section  by 
section,  to  the  remaining  comments. 

Section-By-Section  Analysis  and 
Response  to  Comments 

PART  624— FARM  CREDIT  SYSTEM 
REGULATORY  ACCOUNTING 
PRACTICES-TEMPORARY 
REGULATIONS 

Section  624.100    General. 

The  FCCA  and  several  Farm  Credit 
districts  commented  that  the  regulation 
should  be  clarified  to  allow  for  the 
continued  deferral  and  amortization  of 
amounts  capitalized  prior  to  December 
31, 1988,  for  the  full  20-year  amortization 
period.  They  stated  that  if  the  regulation 
is  not  clarified,  the  20-year  amortization 
period  contemplated  by  the  1986 
Amendment  and  by  the  regulations 
themselves  would  arguably  nullified 
when  the  RAP  regulations  sunset  on 
December  31. 1988. 

The  FCA  Board  agrees  with  this 
comment  and  has  amended  the 
regulation  to  extend  its  effective  date  to 
20  years  subsequent  to  December  31, 
1088,  or  December  31. 2006,  for  the 


purpose  of  amortizing  amounts 
capitalized  prior  to  December  31, 198a 

Section  624.102    Deferral  of  Interest 
Costs  on  Debt 

The  FCCA  and  several  Farm  Credit 
districts  recommended  that  §  624.102(a) 
be  revised  to  reflect  the  option 
contained  in  the  1986  Amendments  that 
permits  a  bank  to  pay  current  market 
interest  plus  a  premium  to  a  third  party 
who  is  thereupon  obligated  to  pay  the 
full  amount  of  interest  due  on  Uie  bank's 
obligations,  and  thus  indicate  the 
possibility  of  a  true  debt  defeasance. 

The  FCA  Board  beheves  that 
§  624.102(a)  currently  provides  for  the 
opportunity  of  a  true  debt  defeasance.  In 
addition,  section  4.8  of  the  Act  granted 
System  banks  authority  to  repurchase 
and  retire  debt  early  even  before  the 
1986  Amendments  were  enacted. 
Furthermore,  the  more  detailed  authority 
in  the  1986  Amendments  permitting  third 
parties  to  be  paid  current  market 
interest  plus  a  premium  to  assume  debt 
obligations  does  not  require 
implementing  regulations.  In  addition, 
upon  enactment  of  the  1986 
Amendments,  System  banks  routinely 
entered  into  such  third-party 
transactions  based  on  the  statutory 
authority.  Accordingly,  the  FCA  Board 
has  determined  it  is  uimecessary  to 
restate  the  statutory  authority  in  the 
regulations.  The  FCCA  and  a  Farm 
Credit  district  commented  that  since  the 
1986  Amendments  expressly 
contemplate  the  repurchase  of 
Systemwide  securities,  the  FCA's 
Capital  Directive  No.  1  requiring  prior 
approval  of  such  transactions,  is 
superseded  to  that  extent  The 
commenters  further  state  that  they  both 
assume  that  FCA  approval  of  such 
transactions  are  not  required  under 
§  624.102(a). 

The  FCA  Board  disagrees  with  the 
assumption  that  the  1986  Amendments 
in  any  manner  superseded  the  1985 
Amendments  and  therefore,  superseded 
tiie  FCA  Capital  Directive  No.  1.  This 
Directive  was  established  pursuant  to 
the  1985  Amendments  to  set  the 
minimum  level  of  adequate  capital  and 
to  ensure  that  funds  were  available  for 
providing  financial  assistance  to  other 
System  institutions  and  were  not 
dissipated  through  actions  outside  the 
normal  course  of  business.  In  the 
legislative  history.  Congress  reaffirmed 
that  the  FCA  must  continue  to 
implement  the  1985  Amendments.  H.R. 
Conf.  Rep.  No.  1012. 99th  Cong.,  2d  Sess. 
230  (1986).  In  addition.  Congress 
intended  that  the  FCA  use  its  authority 
to  establish  capital  adequacy  to  ensure 
that  the  System  does  not  take  actions 
that  threatened  its  viability.  H.R.  Rep. 


No.  967,  99th  Cong..  2d  Sess.  6  (1986). 
Accordingly,  the  FCA  Board  has 
determined  that  the  Directive  continues 
to  apply  to  the  repurchase  of  debt 
obligations. 

One  Farm  Credit  district  commented 
that  §  624.102(d)  should  be  amended  to 
clarify  that  the  "costs"  listed  are  only 
three  among  many  criteria  that  are 
relevant  to  the  appropriateness  of  a  rate 
and  that  the  generation  of  earnings 
sufficient  to  cover  the  GAAP  loan  loss 
reserve  is  not  necessarily  a  determining 
factor  in  the  adequacy  of  a  rate.  It 
therefore  requested  that  additional 
criteria  be  added. 

The  FCA  Board  strongly  disagrees 
with  this  comment  regarding 
§  624.102(d).  A  business  must  consider 
all  costs,  including  costs  associated  with 
individual  products  as  well  as  all  other 
products  and  operating  costs.  Although 
certain  costs  will  vary  according  to 
product  volume  and  other  costs  may  be 
determined  to  be  recoverable  over  a 
longer  term,  it  is  critical  that  a  business 
identify  all  its  costs  and  set  forth  a 
product  pricing  strategy  to  cover  these 
costs  in  the  long  term.  Accordingly,  if  a 
System  institution,  as  any  business,  was 
to  price  its  loan  products  without  being 
cognizant  of  its  cost  structure,  both 
short-  and  long-term,  its  profitability  and 
therefore  financial  viability  would  be 
drawn  into  question.  Assertions  have 
been  made  that  an  institution  must 
consider  other  factors  such  as  access  of 
borrowers  to  alternative  sources  of 
credit,  the  need  to  establish  reserves, 
and  the  volume  of  net  new  borrowing  in 
setting  rates  above  the  enumerated 
costs  in  \  624.102(d).  However,  the 
FCA's  evaluation  criteria  for  interest 
rate  programs  reflect  those  minimums 
necessary  to  insure  that  the  program 
permits  the  continued  viabiUty  of  the 
institution.  For  the  reasons  stated  above, 
tiie  FCA  Board  believes  S  624.102(d) 
does  not  require  any  change. 

Section  624.103    Deferral  of  the 
Provisions  for  Loan  Losses. 

The  FCCA  and  one  Farm  Credit 
district  commented  that  it  is  unclear 
how  S  624.102(a)  would  apply  to  excess 
loan  loss  provisions  for  the  calendar 
year  1988,  since  the  relevant  period 
commences  on  July  1, 1986,  and  excess 
provisions  are  to  be  determined  on  an 
aimual  basis.  The  FCCA  stated  that  the 
legislative  history  reflects  a  clear 
intention  to  permit  institutions  to  take 
into  account  any  provision  for  loan 
losses  during  the  period  January  1, 1986 
through  June  30, 1986  in  determining  the 
amount,  if  any.  of  the  provision  for  loan 
losses  accrued  after  June  30  that  may  be 
capitalized  and  amortized.  Accordingly, 
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the  FCCA  believes  that  this  wctioii 
should  be  clarified  to  reBect  that,  while 
only  that  portion  of  the  excesa  provision 
which  accrued  after  fwae  30, 1966  may 
be  capitalized,  the  provision  for  the 
entire  year  may  be  taken  into  account  in 
determining  whether  or  not  an  excess 
provision  exists.  One  Farm  Credit 
district  coamented  that  capitalisation 
and  amortization  of  the  proviaoB  should 
be  permitted  for  the  full  calendar  year  of 
1986. 

In  calculating  the  amount  of  loan  loss 
provisions  that  may  be  aoHN'tized  for  the 
period  July  1. 1966  through  December  31, 
1986.  the  FCA  Board  agrees  that  in 
determining  whether  an  inatitotion  has 
satisfied  the  V^  of  1  percent  threshold, 
the  institution  could  indude  its 
provisions  for  losses  taken  in  the  first 
half  of  1986.  However,  the  portion 
capitalized  shall  in  no  event  exceed  the 
amount  of  provisions  made  by  the 
institution  during  the  last  half  of  1966. 
The  FCA  Board  believes  this  calculation 
is  reflected  in  the  regulatim  and, 
therefore,  an  amendment  is 
unnecessary. 

Regarding  §  624.103(b),  one  Farm 
Credit  district  commented  that  there  is 
no  need  to  require  an  institution,  as  a 
prerequisite  to  the  full  utilization  of 
RAP,  to  execute  a  management 
agreement  with  the  Capital  Corporation 
if  that  institution  is  operationally  sound 
and  its  need  to  use  RAP  results        i 
primarily  from  its  having  provided 
assistance  to  oth»  institutions.  In 
addition,  the  FCCA  and  two  Farm  Credit 
districts  believe  that  the  use  of  the  term 
"management  agreement"  creates  a 
conflict  with  section  5.17(8)(2)  of  the 
Act.  which  requires  stockholder      | 
apfMoval  of  certain  management 
agreements.  Therefore,  they  believe  that 
the  word  "management"  should  be 
stricken  from  the  regulation  to  prechide 
any  inference  that  the  agreement  would 
require  the  approval  of  stockholders. 

The  FCA  Board  does  not  believe  that 
an  agreement  with  the  Capital 
Corporation  is  unnecessary.  The  RAP 
regulations  were  intended  for  use  by 
those  System  institutions  who         , 
experienced  extreme  financial 
difficulties  due  to  significant  loan  losses 
and/or  high  debt  costs  which  resuhed  in 
the  impairment  of  the  institution's  i 
cafHtal  stock.  An  institution 
experiencing  significant  loan  losses  or 
having  excessively  high  debt  cost  would 
not  be  in  a  financial  coaditioo  to  provide 
financial  assistance  to  other  institutions. 
SimUarly.  if  an  institution  is 
experiencing  financial  difficulties  that 
are  due  to  reasons  other  than 
extraordinary  loan  losses  or  excessively 
high  debt  costs,  such  an  institution 


would  not  have  the  opportunHy  to  use 
RAP  since  it  woaid  not  have  any  loan 
loss  or  interest  amounts  eligiUe  foe  RAP 
deferral.  Even  if  an  institution  had 
provided  financial  assistance,  it  must 
also  have  experienced  severe  financial 
diffknrfties  doe  to  excessive  loan  losses 
and/or  high  debt  cost  in  order  to  be 
eligible  to  use  RAP.  The  FCA  Board 
believes  that  if  this  situation  (excessive 
k)an  losses  or  high  debt  costs)  exists  in 
any  instrtution,  the  criteria  for  entering 
into  an  agreement  with  the  Capital 
Corporation  is  appropriate  and  must  be 
consistently  applied. 

The  inclusi<Mi  of  the  term 
"management  agreement"  was  not 
intended  to  have  the  same  meaning  as 
found  in  section  5.17(a)(2)  of  the  Act. 
The  FCA  Board  agrees  with  the 
comments  relating  to  ehminating  tfte   ■ 
word  "managemenf  in  1 624.103(b}  and 
has  amended  the  regulation  accordingly. 

The  Capital  Corporation  and  one 
Farm  Credit  district  commented  that 
1 624.103(c)  should  be  amended  to 
permit  the  pajrment  of  dividends  to  the 
Capital  Corporation  on  preferred  stock 
purchased  by  the  Capital  Corporation. 
The  commenters  believe  that  amending 
the  regulation  will  not  circumvent  the 
restrictions  on  charging  lower  than 
competitive  interest  rates  and  will,  in 
fact,  further  the  intent  of  Congress  since 
the  dividends  will  be  used  by  the 
Capital  Corporation  to  provide 
assistance  to  other  System  institutions 
experiencing  financial  difficulties. 

The  FCA  Board  disagrees  with  the 
comments  recommending  that  the 
regulations  be  amended  to  authorize 
institutions  using  RAP  to  pay  dividends 
on  Capital  Corporation  preferred  stock. 
The  regulation's  prohibition  against 
dividend  payment  is  essential  to  curing 
the  extreme  financial  difficulties  of 
institutions  using  RAP.  Preferred  stock 
purchases  by  the  Capital  Corporation,  if 
any,  are  to  be  used  as  a  supplement  to 
the  RAP  regulations.  Amending  the 
regulations  to  authorize  cash  dividend 
payments  to  the  Capital  Corporation 
would  have  the  same  negative  financial 
impact  as  authorizing  dividend 
payments  to  other  stockholders;  that  is, 
draining  the  institution  of  cash  resources 
that  have  earnings  potential. 

Section  624.105    Retirement  of  Equities. 

The  Capital  Corporation  commented 
that  §  624.105  should  be  revised  to 
permit  expbdtly  the  issuance  of 
preferred  stock  to  the  Capital 
Corporation  by  a  System  institution  that 
is  capitabzkag  and  deferring  a  portion  of 
its  provision  for  losses  m  accordance 
wtdi  RAP  at  a  price  in  excess  of  par 
(rather  than  at  the  par  amount),  to 
permit  the  retirement  of  such  preferred 


stock  at  the  purchase  price  paid  for  such 
stock  (raAer  than  at  the  par  or  book 
amount),  and  to  permit  die  payment  of 
dividends  based  on  the  purchase  price 
of  the  stock  (rather  than  the  par 
amount). 

The  FCA  Board  can  find  no  basis  for 
amending  the  regulations  to  audiorize 
soeh  treatment  rf  preferred  stock. 
Though  there  are  no  prohibitions  in  any 
existhig  provisions  of  ttie  Act  or 
regulations  against  alkiwmg  the  price 
paid  for  any  type  of  capital  stock 
purdiase  to  exceed  par  value,  stock  or 
participation  certificates  must  be  retired 
at  par  or  face  amount  not  to  exceed 
book  vahie.  See  e.g..  12  U.S.C.  2034,  2073. 
2094,  2126.  In  addition,  as  a  matter  of 
practice,  all  System  institutions  issue 
stock  or  participation  certificates  at  a 
purchase  price  equal  to  par  or  face 
amount.  To  accommodate  such  a 
regulatory  change  would  necessitate  an 
amendment  to  the  Act  of  Congress.  The 
Act  and  FCA  regulations  permit 
payment  of  dividends;  however,  the  rate 
of  dividends  is  based  on  the  par  vahie  of 
capital  stock. 

The  FCCA.  die  Capital  Corporation, 
and  two  Farm  Credit  districts 
commented  tfiat  i  ^4.105(b)  should  be 
clarified  to  indicate  that  book  value, 
rather  than  par  or  face  amount,  is  to  be 
determined  in  accordance  widi  RAP. 
Thme  commenters  suggested  that  the 
phrase  "the  issuance  and  retirement  of 
stock  and  participation  certificates  at 
par  or  face  amount  as  determined  in 
accordance  widi  RAP"  be  replaced  with 
the  phrase  "the  retirement  of  stock  and 
participation  certificates  at  the  lesser  of 
(i)  par  (or  face  asKiUBt)  or  (ii)  book 
value  as  determined  in  acoordance  with 
RAP"  in  order  to  avoid  any  confusion 
over  the  concepts  of  par  and  book 
values  and  to  recognize  the  fact  that, 
under  the  Act,  stock  is  always  issued  at 
par.  The  FCCA  also  suggested  that 
conforming  changes  be  made  in 
§  624.105(a). 

The  FCA  Board  agrees  that  the 
regulatory  language  should  be  amended 
to  clarify  that  capital  stock  is  issued  at 
par  value  or  face  amount  in  all 
instances.  An  institution's  use  of  RAP  or 
GAAP  has  no  effect  on  the  par  or  face 
amount  of  the  capital  stock,  only  on  how 
the  capital  stock  is  valued  on  its  books. 
Therefore,  paragraph  (b)  of  i  624.105  has 
been  clarified  to  reflect  that  stock  and 
participation  certificates  will  be  issued 
at  par  vahie  (or  face  amount)  and  that 
they  will  be  retired  at  the  lesser  of  par 
(or  face  amount)  or  book  value  in 
accordance  with  RAP,  subject  to  certain 
specified  requirements. 

The  FCCA,  the  Capital  Corporation, 
and  four  Farm  Credit  districts  addressed 


the  requirement  in  {  624.105(b)(1)  that 
an  institution  obtain  a  legal  opinion  if  it 
desires  to  utilize  RAP  to  retire  impaired 
equities  at  par.  Because  the  opinion 
must  state  that  the  retirement  of  equities 
at  par  conforms  with  the  requirements 
of  all  applicable  laws,  one  district 
expressed  concern  that  the  opinion  may 
be  impossible  to  obtain,  therefore 
undermining  Congress'  desire  to  avoid 
impairment  of  borrower  equity. 
Accordingly,  this  district  believes  that 
the  requirement  of  a  legal  opinion 
should  either  be  deleted  or  clarified  to 
reflect  that  the  retirement  complies  with 
each  bank's  bylaws  and  applicable  laws 
and  regulations.  While  the  Capital 
Corporation  believes  that  the 
requirement  of  a  legal  opinion  is  sound, 
it  commented  that  "the  current  language 
relating  to  the  'basis'  of  the  issuance  and 
retirement  of  equities  is  too  vague  as  to 
the  issues  upon  which  the  FCA  is 
requesting  an  opinion."  The  Capital 
Corporation  recommended  that  the 
opinion  language  be  revised  so  that  the 
legal  opinion  regarding  issuance  and 
retirement  of  stock  is  based  on 
compliance  with  the  Act.  The  FCCA  and 
three  Farm  Credit  districts  requested 
that  this  section  be  revised  to  allow  an 
institution  using  RAP  to  retire  stock  par, 
provided  that  independent  legal  advice 
is  obtained,  appropriate  disclosure  is 
made  to  stockholders,  and  the  board  of 
directors,  and  management  decide  that 
the  stock  retirement  under  RAP  is  based 
on  sound  business  judgment. 

The  FCA  Board  does  not  agree  with 
the  comments  that  the  regidation  is  too 
vague  or  that  the  legal  opinion  should  be 
limited  to  compliance  with  RAP  or  to 
issuance  and  retirement  of  stock  in 
accordance  with  the  Act.  The  regulation 
requires  that  the  independent  counsel 
examine  the  policies  and  procedures  to 
be  followed  in  retiring  such  equities  to 
determine  whether  they  are  in 
accordance  with  the  legal 
responsibilities  the  institution  has  with 
respect  to  all  stockholders,  including  the 
requisite  disclosures  that  should  be 
made  to  retiring,  current,  and  new 
stockholders.  Such  legal  responsibilities 
extend  beyond  the  narrow  focus  of  RAP 
or  the  Act.  It  is  clearly  an  institution's 
responsibility  to  ensure  that  all  of  its 
activities  are  performed  in  accordance 
with  all  applicable  laws  and  regulations. 
The  FCA  Board,  accordingly,  does  not 
believe  this  requirement  to  be  overly 
burdensome  or  prohibitive:  in  fact,  this 
should  be  an  established  practice  within 
System  institutions  as  it  has  been  with 
the  business  community  at  large. 
Furthermore,  the  FCA  Board  does  not 
believe  that  this  requirement  is 
impossible  to  meet  or  has  otherwise 


rendered  the  regulations  void.  The  FCA 
Board  finds  that  the  regulation  does  not 
prevent  institutions  from  using  RAP  to 
cure  stock  impairment  and  permit 
orderly  borrower  stock  retirement  upon 
loan  repayment  as  asserted  by  the 
commenters.  The  FCA  Board  is  unaware 
of  any  System  institution  that  has  been 
unable  to  obtain  an  opinion  required  by 
these  regulations.  The  FCA  Board  is  also 
unaware  of  any  institution  that  is  using 
RAP  that  is  not  also  retiring  its  stock  on 
a  par  value  basis  in  accordance  with  the 
regulations. 

Comments  on  the  October  5, 1987 
amendment,  prohibiting  stock  retirement 
at  par  value  when  a  System  institution 
reaches  zero  net  worth  in  accordance 
with  GAAP,  were  received  from  the 
FCCA  on  behalf  of  its  members  and  two 
Farm  Credit  districts.  None  of  the 
comments  objected  to  the  substance  of 
the  regulation  or  suggested  amendments 
to  it  The  FCCA  agreed  that  equity 
retirement  should  be  prohibited  if  an 
institution  has  zero  or  negative  net 
worth  under  GAAP,  but  pointed  out  that 
legislation  passed  by  the  House  of 
Representatives  would  provide  Federal 
guarantees  of  such  equities.  The  FCCA 
also  stated  that  the  value  of  capital 
should/be  determined  using  RAP  for 
purposes  other  than  equity  retirement 
even  when  net  worth  under  GAAP  is 
zero  pr  less.  According  to  the  FCCA,  a 
System  institution  should  not  be 
declared  insolvent  by  FCA  because  it 
has  zero  capital  under  GAAP  if  it  has 
ample  capital  under  RAP.  The  FCCA 
also  believes  that  the  1986  Amendments 
give  the  FCA  authority  to  establish 
flexible  lending  limits  based  on  RAP 
even  though  an  institution  may  have 
zero  net  worth  under  GAAP. 

The  two  Farm  Credit  districts  adopted 
the  FCCA  comments.  One  Farm  Credit 
district  also  questioned  the  FCA's 
publication  of  the  amemdent  as  a  final 
rule  without  prior  notice  and 
opportunity  for  comment.  This  district 
stated  that  the  financial  condition  of 
certain  institutions  is  not  a  su^cient 
basis  to  promulgate  a  regulation  without 
prior  notice  and  comment,  particularly 
when  pending  legislation  would  correct 
the  perceived  problems  in  stock 
retirement  by  institutions  using  RAP. 

The  FCA  Board  appreciates  the 
FCCA's  remarks  on  whether  insolvency 
and  lending  limits  should  be  based  on 
RAP,  but  they  do  not  address  the  issues 
upon  which  comments  were  requested. 
Regarding  the  remaining  comments,  the 
FCA  Board  believes  that  the  regulation 
was  properly  promulgated  as  a  final  rule 
with  a  request  for  comments.  At  the  time 
the  regulation  was  adopted,  several 
System  institutions  were  approaching 


zero  net  worth  on  a  GAAP  basis.  If  the 
FCA  had  not  acted  immediately, 
continued  stock  retirement  by  such 
institutions  may  have  led  to  a  situation 
in  which  their  nonviability  could  be 
avoided  only  through  substantial 
outside  assistance,  irrespective  of  the 
continued  availability  of  RAP.  The  FCA 
Board  recognizes  that  legislation 
pending  in  Congress  may  alleviate  these 
financial  concerns  and  may  provide 
Federal  guarantees  for  these  equities. 
However,  such  legislation  has  not  as  yet 
been  enacted  and  the  FCA  must 
responsibly  address  the  impact  that 
stock  retirement  may  have  upon  the 
safety  and  soundness  of  specific 
institutions  and  upon  the  System  as  a 
whole. 

Section  624.111    Deferral  of  Interest 
Costs. 

Regarding  S  624.111(b),  the  FCCA  and 
several  Farm  Credit  districts  believe 
that  the  restriction  that  prohibits  the  use 
of  RAP  until  after  the  institution  has 
been  given  notice  that  the  Capital 
Corporation  is  unable  to  provide 
financial  assistance  is  unnecessary  and 
inappropriate.  They  believe  this 
condition  does  not  reflect  the  intent  of 
Congress,  that  recent  litigation 
concerning  the  assessment  regulations 
has  made  the  availability  of  assistance 
from  the  Capital  Corporation  even  more 
uncertain,  and  that  the  nature  of  relief 
under  RAP  is  entirely  different  from  that 
of  Capital  Corporation  assistance. 

The  FCA  Board  finds  the  commenters' 
views  that  there  is  no  statutory  basis  in 
the  1986  Amendments  for  the  Capital 
Corporation's  involvement  to  be  without 
merit.  The  legislative  history  indicates 
continued  congressional  support  for  the 
1985  Amendments.  H.R.  Conf.  Rep.  No. 
1012,  99di  Cong..  2d  Sess.  230  (1986);  see 
H.R.  Rep.  No.  967,  99th  Cong..  2d  Sess.  8 
(1986).  "The  Capital  Corporation  was 
established  by  Congress  under  the  1985 
Amendments  to  the  Act  for  the  specific 
purpose  of  marshalling  the  resources  of 
the  System  and  using  these  resources  to 
provide  financial  assistance  to  those 
System  institutions  that  the  Capital 
Corporation  determined  needed 
assistance.  Since  the  use  of  RAP  does 
not  provide  any  direct  financial 
assistance  to  an  institution  but  only 
provides  a  longer  time  to  absorb  certain 
expenses,  the  FCA  Board  believes  it 
necessary  that  a  determination  be  made 
regarding  whether  an  institution  using 
RAP  will  also  require  any  direct 
financial  assistance  to  ensure  its 
eventual  return  to  financial  viability. 
The  FCA  Board,  however,  has  amended 
the  last  sentence  of  paragraph  (b)  of 
S  624.111  to  state  more  clearly  the 
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determination  to  be  made  by  the  Capital 
Corporation. 

Section  624. 113    Financial  Reporting 
and  Disclosure. 

The  ABA  agrees  with  the  disclosure 
requirements  set  forth  in  S  624.113: 
however,  it  believes  that  System  bonds 
should  be  accompanied  by  prospectus  to 
alert  prospective  investors  of  the  impact 
of  RAP. 

System  institutions,  through  their 
System  Funding  Corporation,  issue 
consolidated  Systemwide  financial 
statements  on  both  a  quarterly  and 
annual  basis.  These  fmancial  statements 
provide  essentially  the  same 
information  that  would  be  provided  in 
any  prospectus.  These  statements 
include  a  separate  discussion  on  the  use 
of  RAP  and  are  made  available  to  any 
potential  investor  together  with  any 
public  press  releases  from  either  the 
System's  Funding  Corporation  or 
brokerage  firms  that  market  System 
offerings.  The  FCA  Board  believes  that 
these  disclosure  mechanisms  are 
adequate  to  alert  investors  of  the  impact 
of  RAP. 

The  FASB  agrees  with  the  ' 

requirement  of  S  624.113  that  fmancial 
statements  continue  to  be  prepared  in 
accordance  with  GAAP.  However,  the 
FASB  is  concerned  that  a  reconciliation 
of  fmancial  information  may  be 
confusing  and  potentially  misleading  to 
the  users  of  the  financial  statements. 
The  FASB  believes  that  the 
reconciliation  required  by  §  624.113  (b) 
and  (c)  "may  cast  doubt  on  the 
appropriateness  of  accounting  principles 
used  in  the  general-purpose  financial 
statements  by  failing  to  distinguish  for 
the  user  the  qualitative  difference 
between  amounts  determined  in 
accordance  with  generally  accepted 
accounting  principles  and  amounts 
determined  in  accordance  with  the 
temporary  regulations." 

The  FCA  Board  understands  the 
concern  of  the  FASB  in  assuring  that 
users  are  not  mislead  or  confused  by 
disclosure  of  the  effects  that  the  use  of 
RAP  has  upon  an  institution. 
Accordingly,  the  regulations  have  been 
amended  to  place  the  discussion  of  RAP 
in  the  management's  commentary 
section  of  the  disclosure,  thereby 
separating  RAP  disclosure  requirements 
from  the  primary  fmancial  statement 
disclosure  in  the  footnotes.  This  allows 
the  institution  to  provide  appropriate 
footnote  disclosure  on  a  GAAP  basis,  as 
recommended  by  the  FASB.  In  addition, 
the  regulation  has  been  amended  to 
ensure  that  the  use  of  the  RAP 
regulations  is  clearly  disclosed. 

Two  Farm  Credit  districts  commented 
that  S  624.113(a)  should  be  revised  to 


reflect  the  intent  of  Congress  to  have 
institutions  using  RAP  present  their 
fmancial  statements  in  accordance  with 
RAP.  Another  Farm  Credit  district  also 
questioned  the  requirement  in 
S  624.113(a)  that  a  System  institution 
using  RAP  maintain  its  allowance  for 
losses  in  accordance  with  GAAP  when 
its  provisions  are  being  recorded  in 
accordance  with  RAP. 

The  FCA  strongly  disagrees  with  the 
contention  that  Congress  intended, 
through  the  1986  Amendments,  to 
mandate  that  financial  statements  be 
issued  to  stockholders  and  other 
interested  parties  on  a  basis  other  than 
GAAP.  In  the  1985  Amendments. 
Congress  clearly  stated  its  intent  that 
System  institutions  issue  audited 
fmancial  statements  that  had  been 
prepared  in  accordance  with  GAAP. 
H.R.  Rep.  No.  425,  99th  Cong..  1st  Sess. 
25  (1985).  Ehiring  consideration  of  the 
1986  Amendments,  Congress  rea^rmed 
the  basic  premise  that  System 
institutions  should  operate  in 
accordance  with  GAAP  except  for  a 
limited  period  to  amortize  certain  costs 
and  loan  loss  expenses.  H.R.  Conf.  Rep. 
No.  1012, 99th  Cong.,  2d  Sess.  230-231 
(1986);  H.R.  Rep.  No.  967, 99th  Cong..  2d 
Sess.  8, 15  (1966).  With  respect  to  the 
issue  of  whether  the  allowance  must  be 
maintained  on  a  GAAP  basis,  the  FCA 
Board  believes  the  1986  Amendments 
were  clear  in  this  regard.  In  the  1986 
Amendments,  the  statement  is  made 
that  System  institutions  may  "capitalize 
annually  their  provision  for  losses," 
provisions  for  losses  being  defmed  as 
the  additions  to  the  allowance  and  not 
the  allowance  account.  H.R.  Conf.  Rep. 
No.  1012, 99th  Cong.,  2d  Sess.  6  (1986). 
This  statement  and  others  in  the 
supporting  legislative  history  indicate 
that  Congress  intended  that  a  portion  of 
the  provisions  (additions  to  the 
allowance)  be  capitalized  and 
maintained  separate  from  the  allowance 
account,  but  intended  that  the 
allowance  for  losses  account  be 
maintained  on  a  GAAP  basis.  H.R.  Conf. 
Rep.  No.  1012, 99th  Cong.,  2d  Sess.  230 
(1986). 

The  FCCA  and  several  Farm  Credit 
districts  commented  that  the  additional 
notices  required  by  S  624.113(b)(1)  are 
unnecessary  and  redundant  with  respect 
to  stockholders  who  receive  the 
fmancial  statements.  Likewise,  they 
believe  the  notice  to  applicants  required 
by  S  624.113(b)(2)  could  just  as  well  be 
served  by  providing  applicants  with 
copies  of  the  most  recent  quarterly 
report.  In  addition,  they  recommended 
that  9  624.113  (b)(1)  and  (c)  be  clarified 
by  providing  that  the  30-day  period  for 
giving  notice  to  stockholders  and  to  the 
FCA  should  commence  on  the  date  the 


institution  closes  its  books  for  the  fiscal 
period  during  which  RAP  was  adopted, 
rather  than  on  the  last  day  of  such  fiscal 
period.  The  commenters  stated  that  it 
was  impractical  for  an  institution  to  be 
able  to  provide  notice  to  stockholders 
until  30  days  after  it  closed  its  books. 

The  FCA  Board  has  no  objections  to 
the  disclosure  requirements  in 
S  624.113(b)  (1)  and  (2)  being 
incorporated  into  the  institution's 
fmancial  statements  and  used  as  the 
vehicle  of  notification  required  by  those 
sections,  so  long  as  the  time  constraints 
in  those  sections  are  achieved.  No 
regulatory  amendment  is  necessary  to 
permit  this  result.  Due  to  the  potential 
impact  upon  existing  and  prospective 
stockholders,  the  FCA  Board  does  not 
believe  notification  in  30  days  of 
adoption  of  RAP  is  unreasgoablerlh 
fact,  institutions  that  ailTfapate  using 
RAP  should  be  proactive  in  this  matter 
by  providing  prior  notification  of  that 
intention  to  its  stockholders. 

The  FCA  Board  disagrees  with  the 
comments  that  the  measurement  date  by 
which  the  30-days  disclosure 
requirement  should  start  needs 
clarification.  The  regulations  clearly 
provide  that  the  measurement  date 
commences  on  the  date  an  institution 
adopts  and  uses  RAP.  For  instance,  if  a 
System  board  resolution  provided  that 
RAP  was  to  be  adopted  effective 
December  31. 1986.  notifications  are 
required  to  be  provided  to  existing 
stockholders  and  loan  applicants  on 
January  30. 1987.  The  FCA  Board 
recognizes  that  this  requirement  makes 
an  institution  decide  on  a  timely  basis 
whether  to  adopt  the  use  of  RAP. 
However,  the  FCA  Board  also  notes  that 
the  RAP  regulations  were  effective 
December  24, 1986,  and  considers  that 
the  significance  of  the  usage  of  RAP 
warrants  disclosure  within  30  days  of 
adoption.  The  FCA  Board  expects  that 
institutions  using  RAP  will  provide  both 
stockholders  and  each  loan  applicant 
with  the  most  current  information 
available  regarding  the  book  value  of 
the  institution's  stock  and  participation 
certificates  on  a  GAAP  basis.  Section 
624.113(b)(l)(ii)  has  been  amended  to 
reflect  that  book  value  is  to  be  on  a 
GAAP  basis.  Though  the  FCA  Board 
expects  that  notification  will  be  given  to 
existing  stockholders  only  upon  an 
institution's  adoption  of  RAP,  new  loan 
applicants  are  to  be  notified  concerning 
the  use  of  RAP  until  the  institution  no 
longer  uses  RAP. 

Section  624.114    Financial  Assistance. 

Several  Farm  Credit  districts  believe 
that  §  624.114,  which  prohibits  reversals 
of  financial  assistance,  should  be 


rescinded.  They  commented  that  FCA 
had  no  statutory  authority  to  promulgate 
the  regulation,  that  it  is  not  authorized 
by  the  1966  Amendments,  that  the 
regulation  does  not  reflect  the  intent  of 
Congress,  and  that  the  FCA  cannot 
change  the  understanding  of  all  parties 
by  promulgating  a  regulation  which 
overrules  the  conditions  and 
understandings  of  the  BCPA  resolution 
concurred  in  by  the  FCA.  One  Farm 
Credit  district  stated  that  the  FCA's 
authority  to  approve  System  loss- 
sharing  agreements  under  the  Act  and 
FCA  regulations  does  not  provide 
sufficient  authority  to  promulgate 
S  624.114.  Another  district  noted  that 
FCA's  authority  to  approve  or 
disapprove  such  amendments  is  limited. 
This  comroenter  also  argued  that 
§  624.114  violates  a  court  order  in 
Caprock-Plains  Federal  Land  Bank 
Association  v.  Farm  Credit 
Administration,  No.  CA-5-85-267  (N.D. 
Tex.,  March  11, 1986  and  March  5. 1987) 
that  the  FCA  has  no  authority  to  compel 
a  transfer  of  funds  from  one  System 
institution  to  another.  The  district 
contends  that  §  624.114  compels  a 
transfer  because  it  requires  the 
permanent  transfer  of  the  financial 
assistance  accruals  to  the  receiving 
institutions. 

Two  Farm  Credit  districts  commented 
that  they  support  S  624.114  and  believe 
that  the  best  interests  of  the  System 
require  that  the  third-quarter  capital 
preservation  agreement  accruals  remain 
in  place.  Therefore,  they  believe  it 
would  be  inappropriate  to  amend, 
change,  or  delete  any  portion  of  this 
regulation. 

The  FCA  Board  strongly  disagrees 
with  the  comments  that  the  authority  of 
the  FCA  to  approve  loss-sharing 
agreements  under  the  Act  does  not 
include  the  authority  to  issue  §  624.114. 
12  U.S.a  2012(22).  2053,  2072(18). 
2093(15),  2122(18). 

In  addition  to  its  authority  to  approve 
loss-sharing  agreements,  the  FCA's 
general  rulemaking  authority  under  12 
U.S.C.  2252(a)(10)  to  "prescribe  rules 
and  regulations  necessary  or 
appropriate  for  carrying  out  this  Act" 
provides  the  FCA  with  the  power  to 
issue  S  624.114  to  deal  with  the  financial 
crisis  that  may  otherwise  occur  without 
it.  As  to  the  comments  asserting  that  the 
regulation  is  not  authorized  by  the  1966 
Amendments  and  does  not  reflect 
congressional  intent,  the  FCA  Board 
notes  that  the  FCA  does  not  rely  on  the 
provisions  of  the  1966  Amendments  as 
authority  for  issuing  §  624.114.  However, 
the  FCA  Board  believes  that  §  624.114  is 
consistent  with  the  congressional  intent 


of  both  the  1985  Amendments  and  the 
1986  Amendments. 

The  FCA  Board  promulgated  this 
regulation  to  disapprove  the  System 
banks'  proposed  amendment  to  the 
BCPA  to  aUow  reversals  of  financial 
assistance  accrued  under  the  BCPA 
during  the  third  quarter  of  1986  and  to 
place  all  System  institutions  on  notice 
that,  in  light  of  the  then  financial 
condition  of  certain  System  institutions 
and  the  System  as  a  whole,  no 
amendments  to  existing  System  loss- 
sharing  agreements  permitting  reversal 
of  financial  assistance  accrued  prior  to 
October  1, 1986  would  be  approved. 

The  FCA  Board  action  in  adopting  this 
regulation  was  a  result  of  both  its 
determination  to  disapprove  a  specific 
proposal  regarding  reversal  of  accrued 
financial  assistance  and  its 
determination  that  a  general  rule  was 
necessary  to  address  that  and  other 
potential  proposals.  The  specific 
proposal  was  embodied  in  a  resolution 
of  the  System  Finance  Subcommittee 
(SFS)  and  System  Finance  Committee 
(SFC)  of  October  14. 1986  which  sou^t 
FCA  approval  to  activate  the  BCPA  as 
required  under  the  agreement  for  the 
third  quarter  of  1986.  The  SFS  resolution 
also  requested  approval  of  a  proposed 
amendment  to  the  BCPA  to  permit  the 
contributing  banks  to  reverse  the  third- 
quarter  contributions.  The  reversals 
were  conditioned,  in  part,  on  the  FCA's 
approval  of  the  receiving  banks'  use  of 
RAP,  expected  to  be  authorized  by 
Congress  in  the  then-pending  legislation. 

The  FCA  approved  the  activation  of 
the  BCPA  for  the  third  quarter  of  1988, 
but  deferred  approval  of  the  proposed 
amendment  until  after  the  FCA  had  an 
opportunity  to  consider  the  application 
of  the  use  of  RAP.  Following  passage  of 
the  1986  Amendments,  the  FCA 
analyzed  the  statute,  developed 
regulations  for  the  use  of  RAP,  analyzed 
System  financial  data  and  financial 
projections,  and  assessed  the  impact  of 
the  proposed  reversals  on  the  financial 
condition  of  the  banks  involved.  The 
FCA  concluded  that  the  reversals  should 
be  prohibited  to  protect  institutions 
facing  imminent  stock  impairment  even 
with  the  use  of  RAP.  The  FCA 
determined  that  the  reversals  would 
have  left  some  System  institutions  with 
insufficient  collateral  to  continue  issuing 
debt  obligations  in  the  national  money 
maiicets.  The  collateral  deficiency  would 
have  threatened  the  immediate  viability 
of  such  institutions  irrespective  of  the 
availability  of  RAP.  Accordingly,  the 
FCA  Board  concluded  that  the  issuance 
of  a  rule  of  general  applicability  was 
necessary  to  prohibit  this  amendment 
and  any  other  such  proposals  that  may 


have  a  similar  impact  (51  FR  46597- 
46601,  December  24. 1986). 

The  FCA  Board  recognizes  that  the 
conditions  giving  rise  to  this  prohibition 
may  change.  At  the  time  of  issuance  of 
§  624.114.  the  FCA  Board  identified 
factors  that  may  warrant  a  reevaluation 
of  the  prohibition  against  reversing 
financial  assistance  accrued  prior  to 
October  1, 1986: 

The  FCA  is  aware  that  efforts  are  under 
way  in  the  System  to  develop  and  implement 
various  steps  to  deal  with  collateralization. 
including  agreements  that  would  provide  for 
the  sharing  of  collateral  among  System 
institutions.  If,  at  a  future  date,  the  System 
implements  collateral-sharing  agreements,  or 
other  actions  that  are  demonstrably  effective 
in  correcting  existing  or  potential  collateral 
deficiencies  that  could  otherwise  preclude  an 
institution  from  satisfying  the  collateral 
requirements  for  the  issuance  of  debt,  the 
FCA  Board  will  be  in  a  position  to  reexamine 
whether,  within  the  context  of  the  then- 
existing  financial  condition  of  the  System, 
this  regulation  should  be  modified  or  deleted 
to  permit  the  reversal  of  financial  assistance 
transferred  under  the  Capital  Preservation 
Agreements.  In  considering  such  action  in  the 
future,  the  FCA  Board  will  also  have  to  be 
assured  that  the  System  has  taken  such  other 
appropriate  actions  as  are  necessary  to 
ensure  that  the  reversal  of  fmancial 
assistance  will  not  negatively  impact  the 
solvency  of  the  institutions  that  are  affected. 
(51  FR  46599.  December  24. 1988) 

The  FCA  Board  believes  that  current 
circumstances  do  not  warrant  a  removal 
of  this  prohibition.  Certain  Farm  Credit 
districts  have  collateral-sharing 
agreements  that  continue  to  make 
collateral  available  to  certain  System 
institutions  for  issuance  of  debt 
obligations.  However,  these  intradistrict 
agreements  are  very  temporary  in 
nature,  and  agreements  have  not  yet 
been  established  on  a  Systemwide 
basis.  Moreover,  the  financial  condition 
of  certain  institutions  has  deteriorated 
further,  placing  those  institutions  close 
to  zero  net  worth  under  GAAP,  and 
close  to  having  insufficient  collateral  to 
support  issuance  of  debt  obligations. 
Assistance  from  the  Capital  Corporation 
is  not  available  to  replace  the  accrued 
financial  assistance  as  a  result  of 
numerous  lawsuits  filed  by  System 
institutions  challenging  the  1985 
Amendments  and  the  implementing 
regulations  relating  to  the  Capital 
Corporation's  assessment  authority. 
Therefore,  reversal  of  accrued  third- 
quarter  1986  financial  assistance  at  this 
time  would  endanger  the  continued 
viability  of  some  System  institutions  at 
a  time  when  Congress  is  in  the  late 
stages  of  enacting  legislation  addressing 
many  issues  raised  by  the  reversals. 
Accordingly,  the  FCA  Board  declines  to 


43740      Federal  Register  /  Vol.  52.  No.  220  /  Monday.  November  16.  1987  /  Rules  and  Regulations 


I 


remove  the  prohibition  agains 
of  financial  assistance  at  this 

One  Farm  Credit  district  stated  diat 
§  624.114  effectively  nullifiefl  the  intent 
of  the  1988  Amendments  that  RAP  be 
applied  retroactively  to  July  1, 1986.  The 
FCA  Board  disagrees.  FCA  regulation 
S  624.102  allows  System  institutions  to 
amortize  interest  expenses  inciured 
during  the  period  July  1, 1986  to 
December  31, 1988  as  provided  in  the 
regulation.  FCA  {  624.103  permits  a 
System  institution  meeting  the 
enumerated  criteria  to  capitalize  and 
defer  its  addition  to  the  provision  for 
loan  losses  made  for  the  period  from 
luly  1. 1986  to  December  31, 1988.  No 
corresponding  right  to  reverse 
assistance  accruals  retroactively  to  )uly 
1, 1966  is  found  in  either  the  statute  or 
its  legislative  history. 

Similarly,  several  commenters  stated 
that  Congress  understood  the  right  to 
reverse  to  be  a  condition  of  activation  of 
the  BCPA  and  provision  of  the  third- 
quarter  1986  assistance  to  receiving 
institutions,  and  that  C> 'ngress 
specifically  made  RAP  retroactive  to 
luly  1, 1986  to  accommodate  the  planned 
reversal.  Thus,  they  argue  that  S  624.114 
is  contrary  to  the  1986  Amendments. 
One  commenter  states  that,  had 
Congress  not  understood  there  to  be 
agreement  on  the  issue,  it  would 
explidtiy  have  provided  for  such 
reversal  in  the  legislation.  The  FCA 
Board  finds  no  support  for  these  | 
assertions  either  in  the  statute  or ' 
legislative  history.  Furthermore,  the  FCA 
Board  does  not  believe  that  Congress 
intended  for  the  FCA  to  permit  the 
System  to  take  any  actions  which  would 
immediately  result  in  the  collateral 
deficiency  of  System  banks.  The  FCA 
Board  agrees  with  the  comments  of 
some  Farm  Credit  districts  that  a 
purpose  of  the  1966  Amendments  was  to 
delay  the  need  for  the  infusion  of  direct 
Federal  assistance,  and  that  the  1986 
Amendments  were  specifically  focused 
on  methods  that  troubled  banks 
themselves  could  use  to  work  through 
their  financial  difficulties.  By  preventing 
the  immediate  collateral  deficiencies 
that  would  have  resulted  from  reversal 
of  the  accrued  financial  assistance, 
§  624.114  furthers  the  legislative  purpose 
of  the  1986  Amendments  and  is  an 
appropriate  exercise  of  FCA's  general 
mlemaking  authority. 

The  FCA  Board  also  agrees  with  one 
commenter  that  Congress  did  not  intend 
for  the  Capital  Corporation  to  amend, 
replace  or  supersede  the  System  loss- 
sharing  agreements.  The  FCA  Board 
does  not  believe  that  the  mechanism  for 


sharing  System  resources  under  the  1985 
Amendments,  nor  the  establishment  of 
RAP  under  the  1986  Amendments,  was 
intended  by  Congress  to  replace  the 
existing  statutory,  regulatory,  or 
voluntary  System  arrangements,  such  as 
loss-sharing,  but  were  intended  to 
support  and  complement  these 
arrangements.  H.R.  Rep.  No.  967. 99th 
Cong.,  2d  Sess.  8-9  (1986);  H.R.  Conf. 
Rep.  No.  1012, 99th  Cong.,  2d  Sess.  230 
(1986);  132  Cong.  Rec.  S16944  (daily  ed. 
Oct.  17, 1986)  (remarks  of  Sen.  Cochran). 

The  FCA  disagrees  with  the  comment 
that  S  624.114  disregards  the 
congressional  intent  of  the  1986 
Amendments  that  banks  not  be  forced 
to  contribute  to  the  point  of  impairment. 
Congress  provided  for  the  use  of  RAP  to 
cure  such  impairment.  For  similar 
reasons,  the  FCA  Board  disagrees  with 
the  assertion  that  the  prohibition  against 
reversals  could  have  been  eliminated  or 
at  least  diminished  if  the  FCA  had 
authorized  the  use  of  RAP  within  the  full 
limits  of  the  1986  Amendments.  As 
previously  noted,  even  with  the  use  of 
RAP  some  institutions  were  close  to 
having  insufficient  collateral  to  issue 
debt  obligations,  which  collateral 
deficiency  is  not  cured  by  the  use  of 
RAP. 

The  FCA  Board  also  rejects  the 
comments  that  §  624.114  compels 
transfers  of  funds  from  one  System 
institution  to  another  in  violation  of  a 
court  order  in  the  Caprock-Plains  case. 
On  the  contrary,  one  year  later,  the 
same  court  expressly  held  that 

S  624.114.  does  [not]  in  any  manner 
authorize  or  compel  or  direct  a  transfer  cf 
funds  from  and  among  System  institutions. 
The  third  quarter  assistance  accruals  were 
transferred  on  the  books  of  the  lending  and 
receiving  institutions  at  the  end  of  the  third 
quarter  of  1986  in  accordance  with  the  terms 
of  the  37-Bank  Capital  Preservation 
Agreement  (37-Bank  Agreement).  This 
assistance  was  initiated  and  approved  by  the 
institutions  voluntarily  participating  in  the  37- 
Bank  Agreement.  The  regulation  does  not 
initiate  or  compel  loans;  rather  it  merely 
prevents  institutions  from  cancelling 
assistance  which  has  already  been  given. 

Caprock-Plains  Federal  Land  Bank 
Association  v.  Farm  Credit 
Administration.  No.  CA-5-^5-267  (N.D. 
Tex.,  March  4, 1987),  slip.  op.  at  3. 

Finally,  the  FCA  Board  rejects  the 
assertion  that  the  FCA  has  attempted 
through  promulgation  of  §  624.114  to 
change  the  understandings  of  all  parties 
to  the  BCPA.  The  FCA  approved 
activation  of  the  BCPA  for  third  quarter 
1986  assistance.  The  requested  reversal 
required  the  approval  of  the  FCA 
because  the  request  constituted  an 


amendment  to  the  terms  and  conditions 
of  the  BCPA.  As  stated  above,  the  FCA 
deferred  the  decision  on  this  amendment 
until  the  impact  of  the  System's  banks 
use  of  RAP  could  be  assessed.  The  FCA 
action  in  no  way  interfered  with  the 
operation  of  the  BCPA  under  its  terms 
and  conditions. 

The  FCA  Board  has  determined  that 
much  confusion  exists  over  the 
relationship  of  S  624.114  to  the  1986 
Amendments  and  that  this  confusion 
can  be  alleviated  by  removing  §  624.114 
from  Part  624,  implementing  the  use  of 
RAP,  and  adding  it  as  a  new  regulation 
S  614.4341  to  Part  614,  Subpart  I,  relating 
to  loss-sharing  agreements.  The  FCA 
Board  orders  that  the  regulation  be 
removed  and  added  accordingly. 

List  of  Subjects  in  12  CFR  Parts  614  and 
624 

Accounting,  Agricultural,  Banks, 
Banking,  Credit,  Rural  areas. 

As  stated  in  the  preamble,  Chapter  VI. 
Title  12,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  614— LOAN  POLICIES  AND 
OPERATIONS 

1.  The  authority  citation  for  Part  614  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  2012(22),  2053.  2072(18), 
2093(15).  2122(18),  221 6G,  2252(a)(10). 

2.  Part  614.  Subpart  I,  Loss-Sharing 
Agreements,  is  amended  by  adding  a 
new  S  614.4341  to  read  as  follows: 

Subpart  I— Loss-Sharing  Agreements 

§  614.4341    nnancial  assistance. 

No  institution  shall  reverse  any 
financial  assistance  provided  by  the 
Capital  Corporation,  or  under  the  37- 
Bank  Capital  Preservation  Agreement, 
or  any  other  capital  preservation/loss- 
sharing  program  that  was  received  or 
accrued  prior  to  October  1, 1986. 

PART  624— FARM  CREDIT  SYSTEM 
REGULATORY  ACCOUNTING 
PRACTICES;  TEMPORARY 
REGULATIONS 

3.  The  authority  citation  for  Part  624  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  2001,  2012,  2072.  2093, 
2122,  2159,  2205.  2254,  Pub.  L  99-^09. 

Subpart  A— Deferral  and  Amortization 
of  Premiums,  Interest  Expenses,  and 
Provisions  for  Loan  Losses 

4.  Section  624.100  is  revised  to  read  as 
follows: 
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$624,100    QwiwaL 

The  regulations  contained  in  this  part 
implement  the  provisions  of  the  Farm 
Credit  Act  Amendments  of  1986  relatuig 
to  accounting  by  System  institutions  and 
establish  the  authorities,  terms, 
conditions,  and  restrictions  pursuant  to 
which  a  System  institution  may  use 
regulatory  accounting  practices  to  defer 
and  capitalize  a  portion  of  its  interest 
costs,  provisions  for  loan  losses,  and 
premiums  paid  to  retire  debt 
instruments,  and  to  amortize  such 
amounts.  The  regulations  contained  in 
this  part  are  effective  until  December  31, 
2008,  for  the  purpose  of  amortizing 
amounts  capitalized  prior  to  December 
31, 1988. 

5.  Section  624.103(b)  is  revised  to  read 
as  follows: 

§624.103   Deferral  of  the  provisions  for 
loan  losses. 

*  *        •        •        * 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  no  institution  is 
authorized  to  use  RAP  to  capitalize  and 
defer  its  provision  for  loan  losses  until 
such  institution  has  executed  an 
agreement  with  the  Capital  Corporation 
that  obligates  the  institution  to  take 
those  actions  that  are  necessary  to 
correct  operating  deficiencies,  control 
the  management  of  high-risk  assets,  and 
improve  management  efficiency. 

(2)  Each  institution  that  is  eligible  to 
use  RAP  to  capitalize  and  defer  its 
provision  for  loan  losses  based  on  its 
financial  condition  as  of  December  31, 
1986.  shall  have  until  March  31. 1987,  to 
execute  an  agreement  with  the  Capital 
Corporation. 

•  *        *        •        ♦ 

6.  Section  624.105  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

§624.105    Retirement  of  equities. 

(b)  The  board  of  directors  of  the 
institution  shall  adopt  a  resolution 
which  authorizes  the  issuance  of  stock 
and  participation  certificates  at  par  (or 
face  amount)  and  the  retirement  at  the 
lesser  of  par  (or  face  amount)  or  book 
value  as  determined  in  accordance  with 
RAP  subject  to  the  following 
requirements: 

*  *        •        ♦        » 

Subpart  B— Accounting  and  Disclosure 

7.  Section  624.111  is  amended  by  ' 
revising  paragraph  (b)  to  read  as 
follows:                                                        \ 

§  624.1 1 1    Deferral  of  Interest  costs.  I 

•  •        *        •        ♦  I 

I 

(b)  The  unamortized  portion  of  debt-      ' 
related  costs  that  are  deferred  or  are 


eligible  to  be  deferred  may  be 
considered  as  capital  of  the  institution 
in  such  amounts  as  are  necessary  to 
maintain  the  value  of  the  institution's 
stock  and  participation  certificates  at 
par  or  face  amount  as  determined  in 
accordance  with  RAP,  where  the 
institution  has  fully  utilized  the 
authorities  provided  for  in  {  624.103  of 
this  part  and  has  received  official 
written  notification  that  the  Capital 
Corporation  has  made  a  determination 
that  financial  assistance  fit)m  the 
Capital  Corporation  will  not  be  provided 
to  the  institution. 

8.  Section  624.113  is  amended  by 
revising  paragraph  (a),  the  introductory 
text  of  paragraph  (b),  the  introductory 
text  of  paragraph  (b)(1),  and  paragraph 
(b)(l)(ii)  to  read  as  follows: 

§624.113    Financial  reporting  and 
disclosure. 

(a)  Each  institution  that  uses  RAP  in 
accordance  with  the  provisions  of  this 
part  shall  prepare  and  issue  its  financial 
statements  to  stockholders  in 
accordance  with  Part  620  of  this  chapter. 
In  addition,  each  such  institution  shall 
disclose  clearly  in  the  management's 
commentary  to  its  financial  statements 
the  purpose  and  use  of  the  regulatory 
accounting  practices  adopted  by  the 
institution  and  shall  reconcile  the 
differences  between  the  appUcation  of 
GAAP  and  RAP. 

(b)  Each  Federal  land  bank,  bank  for 
cooperatives,  and  the  Central  Bank  for 
Cooperatives  that  is  deferring  its 
provision  for  loan  losses  in  accordance 
with  S9  624.103  and  624.111(b),  each 
production  credit  association  Uiat  is 
deferring  its  provision  for  loan  losses  in 
accordance  with  \  624.104  shall  comply 
with  the  requirements  of  this  paragraph. 

(1)  Not  later  than  30  days  after  the 
institution  has  adopted  and  used  RAP, 
the  institution  shall  provide  each 
stockholder  and  holder  of  participation 
certificates  with  a  clearly  written 

notification  of  the  following  matters: 

***** 

(ii)  The  book  value  of  the  institution's 
stock  and  participation  certificates 
determined  in  accordance  with  GAAP. 


§624.114   IRemoved] 

9.  Section  624.114  is  removed. 
November  10, 1987. 
DavidA.HiU, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  87-26418  Filed  11-12-87;  11:57  am] 
WLUNO  COOE  STOS^t-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  •7-NM-96-AD;  Amdt  3»-5771] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300  Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action;  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A300  series  airplanes,  which 
requires  modification  of  fuselage  Section 
13  and  14  lap  splices  from  stringer  31 
and  below.  This  amendment  is 
prompted  by  reports  of  corrosion  of 
these  longitudinal  bonded  joints.  This 
condition,  if  not  corrected,  could  lead  to 
decompression  of  the  fuselage. 
EFFECTIVE  DATE:  December  24, 1987. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  fi*om 
Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat,  31700 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judy  Colder,  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168, 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
modification  of  the  fuselage  lap  splices 
of  Section  13  and  14  from  stringer  31  and 
below  on  certain  Airbus  Industrie  Model 
A300  series  airplanes,  was  published  in 
the  Federal  Register  on  August  20, 1987 
(52  FR  31409). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  manufacturer.  Airbus  Industrie, 
suggested  that  wording  referring  to 
"date  of  manufacture"  be  changed  to 
"since  first  flight"  because  the  airplanes' 
records  have  recorded  therein  the  date 
of  first  flight,  but  do  not  necessarily 
make  note  of  the  date  of  manufacture. 
The  FAA  concurs  with  this  suggestion 
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and  the  wording  of  the  floal  rule  ha& 
been  changed  to  reflect  the  "dale  since 
Rrst  revenue  flighL" 

Airbus  also  stated  that  repairs  made 
in  accordance  with  Revision  48  of  rtie 
Structural  Repair  Manual  Section  53-10- 
20,  may  not  have  included  prapct 
techniques  to  prevent  corrosion.  For  this 
reason.  Aabos  suggesfs  Ibat  paragrapli 
Cl.  of  the  proposal  be  revised  to  require 
these  repairs  to  be  inspected  to  assure 
freedom  from  corrosion  at  the  time  the 
airplane  is  modRfied  in  accordance  wfth 
Airbus  Service  Bulletm  Aa0O-53-2m. 
Airbus  stated  that  the  3,000  landing 
inspection,  as  proposed  in  paragraph 
C.I.,  M  endaly  restrictive  and  has  been 
delayed  to  coincide  with  the 
mocfification  since,  if  corrosion  is  to 
occor,  it  wilt  not  have  built  up  to  any 
significant  amount.  The  FAA  has 
considered  this  information  and  concurs 
with  the  comment.  The  fmal  rule  Iras 
been  revised  accordingly. 

Airbu*  also  suggested  that  paragraph 
C.2.  be  revised  to  clarify  that  the 
requirements  of  this  paragraph  are 
applicable  only  to  areas  repaired  by 
"cutting  out"  existing  structure.  The 
FAA  concurs  with  this  clarifkalion  and 
the  final  rule  has  been  revised 
accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
noted  above.  The  FAA  has  determined 
that  these  changes  do  not  increase  the 
scope  of  the  AD  or  the  economic  burden 
on  any  operator. 

h  it  estimated  that  14  airplanes  of  U.S. 
registry  w91  be  affected  by  this  AD,  that 
it  will  take  approximately  3,72& 
manhoors  per  airplane  to  aceompttsh  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  mamhovi. 
Based  on  these  figufes,  the  total  cost 
impact  of  this  AD  to  U.St,  operators  is 
estimated  to  be  $2,067,000. 

For  the  reasons  discassed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  raa)or  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  Febraacy  28. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  few.  if  any. 
Airbus  Industrie  Model  A300  airplanes 
are  operated  by  small  entities.  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket 


List  of  Subfects  hi  14  CFR  Part  99 

Aviation  safety.  Aircraft.    . 


AdoptioA  •!  tba  AaMndnant 

Accordingly,  pursoant  to  the  authority 
detegated  to  me  by  the  Admmisfrator, 
the  Federal  Avfation  Administration . 
amends  }  39.13  of  F^rt  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{AaiENDEDl 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106{gJ  (Revised  Pub.  L  97-448. 
January  12. 1983);  and  14  CFR  ll.JB. 

S  39.13    [Amended] 

2.  By  adding  the  foUowing  new 
airworthiness  directive: 

Aarhus  bdustrie:  Applical>le  to  Mode)  A300 
series  airplanes.  Serial  Number  1  thrtragh 
Serial  Number  107,  certificaied  in  any 
category.  Compliance  required  as 
indicated,  unless  pieviousljr 
accomplished. 
To  prevent  decompression  of  the  airplane, 

accomplish  the  foHowing: 

A.  Prior  to  the  accuHMlatioa  of  24J)0O 
landings  or  12  years  since  first  revenue  Qight, 
whichever,  occurs  first,  modify  the  fuselage 
lap  splices  in  accordance  with  Airbus  Service 
BttQetin  A3G0-53-Z99,  dated  December  1, 
1986. 

B.  For  airplanes  with  more  than  9  years 
since  first  revenue  flight  as  of  the  effective 
date  of  tiiis  AD:  The  modiricatian  required  by 
paragraph  A.,  above,  may  be  deferred  not  to 
exceed  28,000  landings  or  15  years  since  Rrst 
revenue  fight  whichever  oecnrs  first, 
provided  the  conditioiis  specified  in 
paragraph  l.B.  of  Airbus  Service  Bntietin 
A300-53-20a  dated  December  1, 1988.  are 
met 

C.  For  airplanes  which  have  had  lap  splices 
repaired,  as  noted  below,  accompHsh  the 
following,  as  applicsUe: 

1.  For  airplanes  repaired  with  an  external 
doubler  in  accordance  with  Chapter  53-18-20, 
Revision  46  of  the  Stcuctval  Repair  Manual 
Inspect  the  repaired  area  for  corrosion  when 
the  modification  required  by  paragraph  A., 
above,  is  aeconrpKshed.  ff  there  is  any  sign  of 
corroaioR.  remove  the  repair  and  modify  prior 
to  fcsrthsr  Ri^bt.  is  accordance  with  Airbus 
Service  Bulletin  A30O-53-206.  dated 
December  1, 1986. 

2.  For  airplanes  repaired  by  cutout  in 
accordance  with  Chapter  53-10-20  of  the 
Structural  Repair  Manual,  figure  701,  sheet  2, 
Revision  dated  )uly  1, 1986.  or  previous 
issues;  or  repaired  by  cutout  in  accordance 
with  the  Structural  Repair  Manual  Chapter 
53-10-20,  figure  701,  sheet  3,  Revision  dated 
|anns»ry  30, 1985,  or  previous  issues,  and 
where  cutout  repair  exceeds  half  a  frame  bay: 
Prior  to  the  accumulation  of  16.000  landings 
since  the  repairs  were  installed,  modify  the 
repaired  lap  splices  in  accordance  with  FAA- 
approved  methods. 

3.  For  airplanes  repaired  in  accordance 
with  Airbus  Service  Bulletin  53-ZlS  or  53-218: 
No  further  action  is  necesseuy  in  the  repaired 
areas. 

D.  Mo<fificatton  of  the  longitudinal  fep 
joints  in  Sections  13  and  14  ia  accordsnee 


with  Airbus  Service  BuIletiM  A300-5^2aBi 
dated  December  1. 1986.  constitutes 
terminating  action  from  the  inspections 
required  by  AD  85-07-09  for  the  splices 
which  have  been  modified. 

E  An  aPtemete  means  «f  compRance  or 
adjustment  oi  the  eompKance  lime,  which 
provide  aa  acceptable  level  of  safety  and 
which  has  the  concurrence  of  an  FAA 
Pciocipal  Maintenaace  Inspector,  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aiicraft  Certificatios  Office.  FAA.  Northwest 
Mountain  Region. 

F.  Special  flight  permits  may  he  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requiremertts  of  this  AD. 

Al!  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  opoa 
request  to  Airbus  Industrie,  Airbus 
Support  Division.  Avenue  Didier  Da'iirat. 
31700  Blagnac,  France.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certificatian  Office,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

This  amendment  becomes  effective 
December  24, 1987. 

Issued  in  Seattle,  Washington,  on  October 
30, 1987. 

Frederick  M.  Isaac. 

Acting  Dhvctof^  North  west  Mountaia  Region. 
[FR  Doc.  87-26327  Filed  11-13-87;  8:45  am) 

BILUNO  CODE  4S1*-t3-M 


T4  CFR  Part  39 

(Docket  No.  87-NM-68-AD;  Amdt.  39-5769] 

AirwortPiinesa  Directtves;  Boeing  727 
Model  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTlOie  Final  rule. 

summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD),  applicabfe 
to  certain  Boeing  Model  727  series 
airplanes,  that  requires  inspection  and 
repair,  if  necessary,  of  the  elevator  rear 
spar.  This  action  is  prompted  by  reports 
of  cracks  in  the  elevator  rear  spar  at  the 
control  tab  hinge  fitting  attachment,  and 
loose  hinge  fittings  at  the  crack 
locations.  Cracking  of  the  rear  spar  and 
loose  hinge  fittings,  if  not  corrected, 
could  result  in  excessive  free  play  of  the 
elevator  control  tab  and  possible  tab 
Hutter. 
EFFECTIVE  DATE:  December  24, 1987. 

ADDRESSES:  The  applicable  service 
information  may^  be  obtained  from  the 
Boeing  Commercial  Airplane  Company, 


P.O.  Box  3307.  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South. 
Seattle,  Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stanton  R.  Wood,  Airframe  Branch. 

ANM-120S;  telephone  (206)  431-1924. 

Mailing  address:  FAA,  Northwest 

Mountain  Region,  17900  Pacific  Highway 

South.  C-68966.  Seattle,  Washington 

9816a 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  that  would 
require  inspection  and  repair,  if 
necessary,  of  the  elevator  rear  spar  on 
certain  Boeing  Model  727  series 
airplanes  was  published  in  the  Federal 
Register  on  July  2. 1987  (52  FR  2S023). 

Interested  parties  have  been  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  four 
comments  received  concerning  the 
proposed  rule. 

liie  first  two  comments  were  that  the 
initial  inspection  should  be  extended 
from  the  proposed  1,600  hoius  time-in- 
service  to  4.000  hours  time-in-service, 
and  that  the  repetitive  inspections 
should  be  conducted  at  4,000  or  5.500 
hours  time-in-service  instead  of  the 
proposed  3,200  hours  time-in-service. 
The  commenter  stated  that  because  the 
inspection  requires  tab  removal  and 
rigging  with  a  tail  stand  it  should  be 
conducted  diuing  a  scheduled  "C" 
check.  Currentiy  most  operators  conduct 
"C"  checks  every  4.000  flight  hours.  One 
operator  stated  that  the  inspection 
should  be  conducted  during  its  "Y" 
check,  which  is  every  5,500  flight  hours. 
In  support  of  the  inspection  interval  of 
4.000  flight  hours,  the  commenter  states 
that  it  currentiy  inspects  this  area  every 
4.000  flight  hours,  tiiat  it  has  not  found 
many  cracks,  and  that  the  ones  tiiat 
have  been  found  were  within  the  limits 
specified  in  the  service  bulletin.  No 
justification  was  given  for  the  5,500 
flight  hour  inspection  interval.  The  FAA 
has  reviewed  existing  service 
information  and  has  determined  that 
increasing  the  initial  visual  inspection 
and  repetitive  inspection  interval  to 
4,000  hours  time-in-service  will  not 
result  in  degradation  of  safety. 
Therefore,  the  FAA  concurs  tiiat  the 
time  for  compliance  with  the  initial  and 
repetitive  inspections  can  be  extended 
to  4,000  flight  hours  time-in-service. 

The  third  comment  was  that  there 
should  be  an  alternate  eddy  current 


inspection  at  intervals  not  to  exceed 
5,500  flight  hours.  The  FAA  does  not 
concur  with  this  recommendation.  There 
is  no  currently  approved  eddy  current 
inspection,  and  the  commenter  provided 
no  substantiation  data  to  justify  the 
inspection  at  a  5,500  flight  hour  limit. 

The  final  comment  was  that  the  FAA 
should  amend  AD  84-22-02  because  that 
AD  also  requires  inspection  for  cracked 
elevator  rear  spars.  The  FAA  does  not 
concur  because  the  affected  airplanes 
are  different  and  the  referenced  service 
bulletin  is  different. 

Paragraph  E.  of  the  final  rule  has  been 
revised  to  require  the  concurrence  of  the 
FAA  Principal  Maintenance  Inspector  in 
requests  by  operators  for  use  of 
alternative  means  of  compliance.  The 
FAA  has  determined  that  this  change 
will  not  increase  the  economic  burden 
on  any  operator,  nor  will  it  increase  the 
scope  of  the  AD. 

After  careful  review  of  the  available 
data  including  the  comments  noted 
above,  tiie  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  previously 
listed  changes. 

It  is  estimated  that  1.100  airplanes  of 
U.S.  regisby  will  be  affected  by  this  AD. 
that  it  will  take  approximately  12 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  filgures.  the  total  cost 
impact  of  die  AD  on  U.S.  operators  is 
estimated  to  be  $528,000. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  imder 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979):  and  it  is  further  certified  under  Uie 
criteria  of  tiie  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  few  if  any. 
Boing  Model  727  airplanes  are  operated 
by  small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket 

List  of  Subjects  hi  14  CFR  Part  39 

Aviation  safety.  Aircraft 
Adoption  of  the  Amendment 
PART  3»-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  die  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


Auttiority:  49  U.S.C.  1354(a),  1421  and  1423 
49  use.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1983);  and  14  CFR  11.88. 

§39.13   [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  727  series 
airplanes,  listed  in  Boeing  Service 
Bulletin  727-55-0087,  dated  June  20, 1986, 
certificated  in  any  category.  Compliance 
is  required  as  indicated,  imless 
previously  accomplished. 
To  detect  cracks  in  the  elevator  rear  spar 

and  loose  elevator  control  tab  hinge  fittings, 

accomplish  the  following: 

A.  Prior  to  the  accumulation  of  27.000  hours 
time-in-service  or  within  the  next  4.000  hours 
time-in-service  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  visually  inspect 
the  elevator  rear  spar  for  cracks  in 
accordance  with  Part  I  of  the 
Accomplishment  Instructions  in  Boeing 
Service  Bulletin  727-55-0087  dated  June  20, 
1986,  or  later  FAA-approved  revisions. 
Repeat  the  inspection  at  intervals  not  to 
exceed  4,000  hours  time-in-service. 

B.  If  cracked  parts  are  found  as  a  result  of 
the  inspections  required  by  paragraph  A., 
above,  repair  prior  to  further  flight,  in 
accordance  with  Part  III  of  the 
Accomplishment  Instructions  in  Boeing 
Service  Bulletin  727-55-0087  dated  Jun  20, 
1986,  or  later  FAA-approved  revisions. 
Cracks  within  the  limits  specified  in  the 
service  bulletin  may  be  stop  drilled  in 
accordance  with  Part  I  of  the 
Accomplishment  Instructions  in  the 
aforementioned  service  bulletin  as  an  interim 
repair.  All  stop  drilled  cracks  must  be 
reinspected  at  intervals  not  to  exceed  1.600 
hours  time-in-service  after  stop  drilling  and 
must  be  repaired  in  accordance  with  Part  III 
of  the  Accomplishment  Instructions  in  the 
service  bulletin  vinthin  3,200  hours  time-in- 
service  after  stop  drilling.  If  any  crack  growth 
is  detected  after  stop  drilling,  repair  prior  to 
further  flight  in  accordance  with  Part  III  of 
the  AccompUshment  Instructions  in  the 
service  bulletin. 

C.  Modification  or  repair  in  accordance 
with  Parts  Q  or  UI  of  the  Accomplishment 
Instructions  in  Boeing  Service  Bulletin  727- 
55-0087  dated  June  20. 1986.  or  later  FAA- 
approved  revisions,  constitutes  terminating 
action  for  the  repetitive  inspection 
requirement  of  this  AD. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  «vith  the  requirement  of  this  AD. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA.  Northwest 
Mountain  Region. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufactiuer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
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Airplane  Company,  P.O.  Box  3707, 
Seattle.  Waibiogton  98124.  These  I 
documents  may  be  examined  at  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattfe.      { 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA.  Nortbwest 
Mountain  Region.  9016  East  Marginal 
Way  South.  Seattle.  Washington. 

This  amendment  becomes  effective  | 
December  24. 1987. 

Issued  in  Seattle,  Washington,  on  October 
30. 1987.  I 

Frederick  M.  Isaac.  ' 

Acting  Director.  Northwest  Mountain  RegitM. 
|FR  Doc.  87-26330  Filed  11-13-07;  8:45  am] 
■mjMQ  CODE  0^^o-n-m 


14CFRPart99 

(Doclwl  No.  t7-NM-«3-AO; 


3»>S7«S] 


AirwortMncas  Dirccttves;  Bodngl 
Modd  747  Series  Airplenes 


AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKHe  Final  mle. 

SUMMAKV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD>, 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  requires 
inspection  for  cracking  of  longeron  skin 
splice  fittings  and  for  breakage  of  the 
tension  bolts  common  to  these  fittings, 
fuselage  Body  Section  40,  and        i 
replacement,  if  necessary.  Thia 
ameiulment  is  prompted  by  reports  of 
cracked  kmgeiron  sldn  spHce  fittings  or 
tension  bolts  on  six  airplanes.  This 
condition,  if  not  corrected,  couki  lead  to 
the  inability  to  withstand  required 
loads. 

EFFECTIVE  DATE:  December  24. 1987. 
ADDRESSES:  The  applicable  Mrrioe 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707.  Seattle.  Washmgton 
98124.  This  information  may  be 
examined  at  the  FAA,  Nordiwesl  I 
Mountain  Region  17900  I^eifvc  Highway 
South,  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region.  9010  East 
Marginal  Way  Sooth.  Seattle, 
Washington. 

FOR  FURTHER  INFORItATION  CONTACT: 
Mr.  Richard  H.  Yarges.  Airframe  Branch, 
ANM-120S;  telephone  [206)  431-1925. 
Mailing  address;  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Ffighway 
South,  C-68966,  Seattle.  Washington 
98168.  I 

SUPPLCMEMTAHY  INFORMATION:  A 
proposal  to  amend  Part  3&  of  the  Federal 
Aviation  Regulations  to  include  an 
airwnrthiaesa  directive  which  requires 


inspeciioQft  of  certain  Boeing  Model  747 
series  airplanes  for  cracking  of  longeron 
skin  splice  fittings  and  tension  bolts 
common  to  the  fi^tiagy,  iik  fusdage  body 
section  A&,  and  replacement.,  if 
necessary,  was  pubhshed  in  the  FedanI 
Restster  on  July  10. 1967  [52  FR  26021). 

Intefcsted  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendmeifkL  Doe 
consideration  has  been  fiven  to  the 
comments  received. 

The  Aiz  Transport  Association  (ATA) 
submitted  comments  or  behalf  at  its 
members.  The  ATA  requested  lon^r 
initial  compliance  times  km  airplanes 
which  have  accinnulated  less  than 
15,000  lancUngs  after  the  effective  date 
of  the  AD.  The  NPRM  had  pnipased  that 
inapeetiona  be  accompbsbed  vrilhiB  500 
lamlings  for  airplanes  winch  have 
accun^lated  idooo  or  more  landings. 
The  justification  for  this  aagguatioB  was 
that  the  NPRM  stated  that  tbe 
discoveries  of  cracking  and  breakage 
were  made  on  airplanes  that  had. 
accumulated  between  17,813  and  19.921 
landings.  Based  on  these  findings^  the 
ATA  did  not  beheve  it  was  lik^  to 
have  cracking  on  airplanes  wfaidi  have 
accwnalated  15,000  or  fewer  landings. 
The  FAA  does  not  agree  vriAi  this 
comment.  One  instance  of  cracking, 
which  was  not  reported  in  the  NMINC 
was  detected  on  an  airplane  with  co^ 
12.000  landings.  Cracking  can,  therefore, 
be  C}q)ec(ed  on  some  airplanes  having 
fewer  than  12,090  landings.  Therefore, 
the  FAA  has  determined  that  the  10,000 
landing  threshold  is  appropriate,  and  the 
final  rule  is  adopted  as  proposed  in  diis 
regard. 

The  FAA  has  determined  that  certain 
wording  used  in  the  proposed  AD  nost 
be  revised  to  darify  that  the  required 
inspections  are  to  be  conducted  to 
detect  cracked  kmgeron  skin  splice 
fittings  and  broken  tension  bolts 
common  to  these  fittings.  The  proposed 
AD  had  stated  tbat  the  inspections  are 
to  be  conducted  to  detect  cracked 
fittings  or  bolts.  A  distinction  needs  to 
be  made  between  cracked  bolts  and 
broken  bolts.  The  bolts  cannot  be 
inspected  visually  for  cracks,  without 
first  being  removed.  The  proposed  Ad 
did  not  call  for  the  removal  of  the  bolts 
for  the  inspection  and  its  was  the  FAA's 
intention  to  inspect  for  brokea  bohs. 
The  FAA  has  determined  that  this 
revision  to  the  wording  does  not 
increase  the  scope  of  the  AD  as 
proposed,  nor  does  it  increase  the 
economic  burden  to  any  operator. 

After  careful  review  of  Hbe  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pablic  interest  require  the 


adoption  off  the  foHmving  cute,  with  the 
change  previoasly  mestioned. 

b  is  estinsted  tliat  196  airptanes  of 
MS.  registry  will  be  affected  by  this  AD, 
tiiat  it  wiD  teke  approwmately  6 
manhonrs  per  airplane  to  aecomplisb  the 
required  actions,  and  tbat  the  average 
labor  cost  wilt  be  $40  per  manhour. 
Based  OB  these  figmres,  the  totat  cort 
impact  of  the  AD  on  U.S.  operators  is 
estiaated  to  be  $25.44a 

For  these  reasons,  die  FAA  has 
determined  that  this  regnlation  is  net 
considered  major  under  Execntive  Order 
12291  or  significant  under  DOT 
Regulatory  Potides  and  Procedues  |4« 
FR  1I0»«  Pebraary  2B.  1979);  and  it  is 
further  certified  nnder  ^  critesia  of  the 
Reguiatory  Flexibility  Act  that  fliis  rale 
will  not  have  a  signifsant  ecoaamtc 
effect  on  a  sabstantial  nanber  of  snail 
entities  becaase  few,  if  any.  Mode)  747 
airpiaacs  are  operated  by  nssA  entities. 
A  final  evalostian  has  been  fKpm*A  for 
this  regulatioo  and  has  been  placed  hi 
the  r^pilatory  docket 

List  of  Sobfects  hi  14LCFR  Part  38 

Aviation  saftey.  Aircraft 

Adoption  of  the  Amendment 

PART  3»-(  AMENDED} 

Aceordii^y,  pursuant  to  the  anthority 
delegated  to  me  l^  the  Adninstrator. 
the  Federal  Aviation  Administeation 
amends  i  39.13  of  Part  38  of  the  Federal 
Aviation  Regulations  (14  CFR  S&IS.)  a« 
follows: 

1.  The  snthority  citation:  for  Part  39 
contiDses  to  rcful  as  follows: 

Authority:  4*  U&a  1354(a)l  M21  and  1423: 
48  U.S.C.  lQa(^  (Revised  Pub.  L.  S7-448. 
Jwiaaiy  12,  tt83k  ani  14  CFR  11.88; 

§39.t3    [AmendedT 

2.  By  adding  the  following  new 
airworthioesft  directive: 

Buekig:  Applies  tn  Bktodel  747  series 
aiiip4aiiea,  as  listed  in  Boeing  Alert 
Service  BuUetn  747-53A2260,  dated 
April  16. 1987.  certificated  in  any 
category.  Compliance  required  aa 
indicated,  unless  previously 
accomplished. 
To  detect  cracking  of  the  body  station  (BS) 
Z596  longeron  skin  splice  fittings  and 
breakage  of  the  tension  bolts  common  to  the 
fittings,  accomplish  the  folkjiwing: 

A.  Pdor  to  the  accumulatioa  of  10.000 
landings,  or  within  500  landings  after  the 
effective  date  of  tiiia  AD,  whichever  occurs 
later,  perform  a  detailed  visual  inspection  of 
BS  2598  longeron  skin  splice  fittings  fer 
cracking,  and  tension  bolts  common  to  these 
fittings  for  breakage,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A228a 
dated  April  16, 19S7.  or  later  FAA-approved 
revitian.  Reinepect  the  splice  fittings  and 
tension  baits  coboiom  to  stringer  11  lengeron 
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at  intervals  not  to  exceed  2.000  landings;  and 
reinspect  the  splice  fiitiag  and  tension  bolts 
common  to  stringer  23  longeron  at  taitervals 
not  to  exceed  AJXO  landings. 

B.  If  any  longeron  skin  splice  fitting  is 
cracked,  prior  to  further  flight  replace  the 
fitting  and  the  tension  bolt  common  to  that 
fitting,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-53A2280.  dated  April  18. 
1987,  or  later  FAA-approved  revision. 

C.  If  a  tension  bolt  is  broken,  but  the  fitting 
to  which  it  is  common  is  not  cracked,  prior  to 
further  flight,  replace  the  bolt  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
53A2280,  dated  April  16. 1987,  m-  later  FAA- 
approved  revision.  This  constitutes 
terminating  action  for  the  requirement  to 
inspect  the  tension  bolt. 

D.  Prior  to  the  accumulation  of  10,000 
landings  on  new  (replaced]  BS  2598  longeron 
skin  ^tice  fittings,  perform  a  detailed  visual 
inspection  of  the  splice  nttings  for  cracking, 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-S3A2280,  dated  April  16. 1987.  or 
later  FAA-approved  revision.  Reinspect  the 
splice  fittings  ooaumm  to  stringer  11  longeron 
at  intervals  not  to  exceed  3.000  landings:  and 
reinspect  the  spbce  fittings  commcm  to 
stringer  23  hmgeron  at  intervals  not  to  exceed 
6.000  landings.  Replace  cracked  fittings  prior 
to  further  flight,  hi  accordance  with  the 
service  bulletin. 

E.  An  aitemale  means  of  compliance  or 
ad)U8tment  of  the  compliance  time,  which 
provide  an  acceptable  level  of  safety  and 
which  has  the  concurrenoe  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA.  ftorthwest 
Mountain  Region. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707, 
Seattle,  Washington  98124.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

This  amendment  becomes  effective 
December  24, 1987. 

Issued  in  Seattle,  Washington,  on  October 
30. 1987. 

Frederick  M.  Isaac, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  87-26328  Filed  11-13-87;  8:45  ami 
BM  una  COOE  ow-ts-w 


14  CFR  Pert  39 

[Docket  No.  87-NM-44-AO:  Amdt  3»-5767] 

Airwwthhieee  Oirectfvee;  Empresa 
BraeHelni  de  Aeroneutica  &A. 
(EMBRAER)  Model  EMB-120  Series 
Airplenee 

aoency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive,  applicable 
to  EMBRAER  Model  EMB-120  series 
airplanes,  which  requires  inspection  of 
the  main  landing  gear  outboard  wheel 
half  for  cracks  and  replacement  if 
necessary.  This  amendment  is  prompted 
by  a  report  of  cracking  in  the  outboard 
wheel  half.  This  condition,  if  not 
corrected,  could  result  in  loss  of  control 
of  the  airplane. 

EFFECTIVE  DATE:  December  24, 1987. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
BFGoodrich.  Aerospace  and  Defense 
Divisioa  Aircraft  Wheel  and  Brake 
Operations.  P.O.  Box  340.  Troy.  Ohio 
45373.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  the  FAA. 
Central  Region,  Atlanta  Aircraft 
Certification  Office,  Suite  210. 1669 
Phoenix  Parkway.  Atlanta.  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Curtis  A.  Jackson.  Aerospace 
Engineer.  ACE-120A,  FAA.  Central 
Region,  Atlanta  Aircraft  Certification 
Office,  Suite  210, 1669  Phoenix  Parkway, 
Atlanta,  Georgia  30349;  telephone  (404) 
991-2910. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Park  39  of  the 
Federal  Aviation  Regulations  to  include 
an  airworthiness  directive  which 
requires  inspection  of  the  main  landing 
gear  outboard  wheel  half  on  Model 
EMB-120  series  airplanes,  and 
replacement,  if  necessary,  was 
published  in  the  Federal  Register  on 
May  13, 1987  (52  FR  17959).  This  action 
was  prompted  by  a  report  of  a  crack 
found  on  an  EMBRAER  Model  EMB-120 
airplane  in  a  flange  of  the  outboard 
wheel  half,  BFGoodrich  part  number 
300-603.  The  cause  of  the  cracking  has 
been  attributed  to  improper  forging 
techniques  used  during  manufacture  of 
the  wheel.  This  wheel  is  used  only  on 
EMBRAER  Model  EMB-120  series 
airplanes.  A  cracked  wheel  could  lead 
to  wheel  failure  and  resultant  loss  of 
control  of  the  airplance. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 


consideration  has  been  given  to  the 
comments  received. 

The  airplane  manufacturer, 
EMBRAER,  questioned  the  necessity  of 
this  AD  action.  As  to  the  unsafe 
condition  addressed  in  the  proposal, 
EMBRAER  stated  that  a  wheel  crack 
may  result  only  in  tire  deflation,  without 
any  additional  risk  to  the  other  systems, 
and  that  the  aircraft  controllability  with 
a  deflated  tire  was  successfully 
demonstrated  during  the  aircraft 
certification  process.  The  FAA  does  not 
concur  that  an  AD  is  not  necessary.  The 
FAA  has  determined  that  an  unsafe 
condition  exists  if  a  wheel  failure  should 
occur  during  a  critical  ground  operation, 
which  could  lead  to  loss  of  control  of  the 
airplane.  Accomplishment  of  the 
requirements  of  this  AD  would  preclude 
the  potential  for  that  unsafe  condition. 

EMBRAER  also  stated  that  all  wheels 
identified  in  the  service  bulletin  have 
already  been  removed  from  service  or 
have  passed  the  inspections  called  out 
in  the  service  bulletin,  and  that  certain 
newer  serial-numbered  airplanes  are 
being  delivered  with  wheel  serial 
numbers  that  are  not  listed  in  the 
service  bulletin.  The  FAA  has 
subsequently  contacted  the  wheel 
manufacturer  for  further  information  as 
to  this  statement.  The  wheel 
manufacturer  advised  that  all  suspect 
wheels  will  be  inspected  by  October 
1987,  and  that  the  remaining  wheels  to 
be  inspected  are  installed  on  airplanes 
located  (and  registered)  in  Brazil  and 
Europe,  the  FAA  has  determined  that 
this  AD  action  is  necessary  to  ensure 
that  all  wheels  will  be  inspected  in  a 
timely  manner,  including  those  installed 
on  aircraft  which  may  later  be  imported 
to  the  U.S. 

EMBRAER  also  suggested  that  since 
the  wheel  is  a  Technical  Standard  Order 
(TSO)  part,  the  applicability  of  the  AD 
should  be  towards  the  TSO  part,  not 
towards  the  airplane.  The  FAA  does  not 
concur.  The  FAA  is  obligated  to  issue 
AD's  with  applicability  that  will  provide 
maximum  clarity  for  the  affected  public. 
Since  the  suspect  wheels  are  used 
exclusively  on  the  Model  EMB-120 
series  airplanes,  FAA  has  determined 
that  it  is  appropriate  to  issue  this  AD 
with  applicability  to  the  airplane,  so  that 
the  affected  owners  and  operators  of 
Model  EMB-120  airplanes  will  be  most 
easily  informed. 

The  manufacturer  of  the  wheels, 
BFGoodrich.  recommended  that  the  AD 
not  be  issued  for  several  reasons: 

a.  A  total  of  188  wheels,  out  of  the  272 
wheels  listed  in  the  service  bulletin, 
have  been  inspected,  and  the  remaining 
wheels  are  expected  to  be  inspected  by 
October  1. 1987. 
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b.  Additional  testing  was  conducted 
on  a  wheel  with  internal  conditions 
similar  to  the  wheel  that  failed  in 
service,  and  the  fatigue  crack 
propagation  rate  was  conservative  in 
relation  to  the  inspection  measures     | 
outlined  in  the  service  bulletin. 

c.  The  low  field  failure  rate,  inspection 
results,  and  wheel  replacement 
procedures  have  substantially  reduced 
the  risk  of  subsequent  failures. 

d.  Procedures  have  been  instituted  to 
eliminate  the  shipment  of  suspect 
wheels  to  the  U.S. 

e.  Ultrasonic  inspections  are  being 
conducted  oh  new  factory  parts  and  the 
vendor  is  developing  new  inspection 
techniques. 

The  FAA  does  not  concur  that  AD 
action  is  not  necessary.  Although  the 
statements  above  indicate  that 
measures  are  being  taken  to  preclude 
the  condition  from  developing  in  the 
future  on  these  types  of  wheels,  the  FAA 
has  determined  that  all  existing  suspect 
wheels  must  be  inspected  in  a  timely 
manner  and  in  accordance  with  existing 
recommended  inspection  techniques,  in 
order  to  preclude  the  potential  for  an 
unsafe  condition. 

BFGoodrich  also  recommended  that 
certain  statements  in  paragraph  A.2.  be 
revised.  Specifically,  the  phrases 
"  *  *  *  each  affected  wheel  half  is 
found  free  of  defects  *  •  *  "  and      | 
"  *  *  *  any  wheel  found  to  be 

defective should  be  changed  to 

read"  *  *  *  each  affected  wheel  half  is 
found  free  of  cracks"  and  "  *  •  *  any 
wheel  found  to  be  cracked  *  •  *  "  The 
FAA  agrees  that  this  was  the  intent  of 
the  paragraph,  and  has  revised  the  flnal 
rule  accordingly.  i 

Since  issuance  of  the  proposal,      | 
BFGoodrich  has  issued  Revision  1  to 
Service  Bulletin  467,  dated  June  19, 1987. 
The  only  change  in  this  revision  is  a 
listing  as  of  |une  19, 1987,  of  those  part 
numbers  which  have  been  inspected  and 
those  remaining  to  be  inspected.  The 
final  rule  has  been  revised  to  reflect  this 
latest  version  of  the  service  bulletin.  The 
FAA  has  determined  that  this  change 
will  not  increase  the  scope  of  the  AD, 
nor  will  it  increase  the  economic  burden 
of  any  operator. 

Paragraph  C.  of  the  final  rule  has  been 
revised  to  require  the  concurrence  of  an 
FAA  Principal  Maintenance  Inspector  in 
requests  by  operators  for  use  of 
alternate  means  of  compliance.  ThQ 
FAA  has  detemined  that  this  change 
will  not  increase  the  economic  burden 
on  any  operator,  nor  will  it  increase  the 
scope  of  the  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
al>ove,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  requn%  the 


adoption  of  the  following  rule,  with  the 
changes  previously  noted. 

It  is  estimated  that  22  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  7  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$6,160. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  his  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  of  the  minimal 
cost  of  compliance  per  airplane  ($280).  A 
final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 


Ust  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 
PART  39-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  VS.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive. 

Empresa  Brasileira  De  Aeronautica  S.A. 

(EMBRAER):  Applies  to  Model  EMB-120 
series  airplanes,  certificated  in  any 
category,  equipped  with  outboard  main 
landing  gear  wheel  halves  identified  by 
serial  numbers  in  BFGoodrich  Service 
Bulletin  467.  Revision  1,  dated  June  19. 
1987.  Compliance  required  as  indicated, 
unless  perviously  accomplished. 
To  prevent  failure  of  the  main  landing  gear 
outboard  wheel  half,  accomplish  the 
following: 

A.  Within  the  next  200  landings  after  thc 
effective  date  of  this  AD,  inspect  the  main 
landing  gear  outboard  wheel  halves,  part 
number  300-603.  for  cracking,  using  visual  • 
and  eddy  current  methods,  in  accordance 
with  BFGoodrich  Service  Bulletin  467, 
Revision  1.  dated  June  19, 1987. 

1.  If  crack  is  found,  prior  to  further  flight 
replace  the  wheel  half  with  an  airworthy 
FAA-approved  assembly. 


2.  If  no  cracks  are  found,  repeat  the  visual 
and  eddy  current  inspections  at  intervals  not 
to  exceed  300  landings,  until  such  time  as  an 
ultrasonic  inspection  is  accomplished  and 
each  affected  wheel  half  is  found  free  of 
cracks  and  identified  with  the  impression 
stamping  in  accordance  with  Figure  1  of 
BFGoodrich  Service  Bulletin  467.  Revision  1. 
dated  June  19, 1987.  Any  wheel  found  to  be 
cracked  must  be  replaced  prior  to  further 
flight  with  an  airworthy  FAA-approved 
assembly. 

B.  For  the  purposes  of  complying  with  this 
AD,  the  number  of  landings  may  be 
determined  by  substituting  one  landing  for 
each  Vt  hour  of  flight,  unless  the  operator 
substantiates  a  different  flight  hours-to- 
landing  ratio.  This  substantiation  must  be 
submitted  to  and  approved  by  the  Manager. 
Atlanta  Aircraft  Certification  Office,  FAA, 
Central  Region. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office.  FAA,  Central 
Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  BFGoodrich.  Aerospace  and 
Defense  Division.  Aircraft  Wheel  and 
Brake  Operations.  P.O.  Box  340.  Troy. 
Ohio  45373.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the  FAA. 
Central  Region.  Atlanta  Aircraft 
Certification  Office,  Suite  210. 1669 
Phoenix  Parkway.  Atlanta.  Georgia. 

The  amendment  becomes  effective 
December  24, 1987. 

Issued  in  Seattle.  Washington,  on 
October  3a  1987. 
Frederick  M.  Isaac. 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  87-26329  Filed  11-13-87;  8:45  amj 
MIXING  CODE  4910-13-M 


14  CFR  Part  97 

[Docket  No.  2S429;  Amdt  No.  1360] 

Standard  Instrument  Approacli 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 


Instrument  Approadi  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  c^tacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  fli^t 
operations  under  instrument  fli^t  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SlAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1962. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once    - 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  {AFS-230).  Air 
Transportation  Division,  Office  of  Flight 
Standards.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 


regulatory  description  of  each  SIAP  is 
contained  In  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51.  and  i  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  numl)er  of  SIAPs,  their 
complex  natiu^.  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  depiction  on 
charts  printed  by  publishers  of 
aeronautical  materials.  Thus,  the 
advantages  of  incorporation  by 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SIAP 
contained  in  FAA  form  document  is 
unnecessary.  The  provisions  of  this 
amendment  state  the  affected  CFR  (and 
FAR)  sections,  with  the  types  and 
effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

This  Eunendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SLAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  apphcation  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM]  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington.  DC  on  October  30. 
1987. 

Robert  L  Goodrich, 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  GMT  on  the  dates 
specified,  as  follows: 

PART  97— [AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354(a),  1421,  and 
1510:  49  U.S.C.  108(g)  (revised  Pub.  L  97-449. 
January  12, 1983;  and  14  CFR  11.49(b)l2)). 

By  amending;  S  97.23  VOR,  VOR/ 
DME,  VOR  orTACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME. 
LDA,  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  {  97.29  ILS. 
ILS/DME,  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs:  and  S  97.35 
COPTER  SIAPs.  identified  as  follows: 

. . .  Effective  January  14,  1988 

Deadhorse,  AK— Deadhorse,  VOR  RWY  4. 

Amdt.  3 
Deadhorse,  AK— Deadhorse,  VOR/DME 

RWY  4,  Amdt.  2 
Deadhorse,  AK— Deadhorse,  VOR  RWY  22, 

Amdt.  5 
Deadhorse,  AK— Deadhorse,  LOC/DME 

RWY  22,  Amdt.  6 
Deadhorse,  AK— Deadhorse,  NDB-A  Amdt.  2 
Deadhorse,  AK— Deadhorse,  ILS/DME  RWY 

4.  Amdt.  6 
Soldotna,  AK— SoWotna,  RNAV  RWY  7, 

Amdt.  1 
Soldotna,  AK— Soldotna.  RNAV  RWY  25, 

Amdt.  1 


43748       Federal  Register  /  Vol.  52.  No.  220  /  Monday.  November  16,  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  220  /  Monday.  November  16.  1987  /  Rules  and  Regulations 


43749 


Slidell.  LA— Slidell,  VOR/DME  RWY  17. 

Amdt.  2 
Slidell.  LA— Slidell.  NDB  RWY  17.  Orig. 
Baltimore.  MD — Baltimore-Washington  Intl.. 

RADAR  1.  Amdt.  11 
Lumberton.  NJ- Flying  W.  VOR-A.  Amdl  1 
Penn  Yan.  NY— Penn  Yan.  NDB  RWY  28.  i 

Amdl.  S  { 

Syracuse.  NY — Syracuse  Hancock  Intl..  VOR 

RWY  14.  Amdt.  19 
Syracuse.  NY — Syracuse  Hancock  Intl.,  NDB 

RWY  2a  Amdt.  26 
Syracuse.  NY — Syracuse  Hancock  Intl..  ILS 

RWY  28,  Amdt.  29 
Watertown.  SD— Walertown  Muni.  NDB 

RWY  35.  Amdt.  6 
Watertown.  SD— Watertown  Muni,  ILS  RWY 

35.  Amdt.  a 
Graham.  TX— Craham  Muni.  NDB  RWY  21. 

Orig. 
Newport  News.  VA — Patrick  Henry  Intl.. 

LCX:  BC  RWY  25,  Amdt.  13 
Newport  News,  VA — ^Patrick  Henry  Intl.. 

NDB  RWY  2.  Amdt.  4 
Newport  News,  VA — Patrick  Henry  Intl.. 

NDB  RWY  20.  Amdt.  3 
Newport  News.  VA — Patrick  Henry  Intl.. 

NDB  RWY  25,  Amdt.  3 
Newport  News,  VA— Patrick  Henry  Intl..  ILS 

RWY  7.  Amdt.  29 
Appleton.  Wl— Outagamie  County,  VOR/ 

DME  RWY  3,  Amdt.  4 
Appletoa  WI — Outagamie  County.  LOC  BC 

RWY  21.  Amdt.  5 
Appleton.  WI — Outagamie  County,  NDB 

RWY  3,  Amdt.  11 
Appleton,  WI — Outagamie  County,  NDB 

RWY  11,  Amdt.  4 
Appleton.  WI — Outagamie  County,  NDB 

RWY  29,  Amdt.  5 
Appleton.  WI— Outagamie  County,  ILS  RWY 

3.  Amdt.  13  I 

Appleton.  WI — Outagamie  County,  RNAV 

RWY  29,  Amdt.  5 
Evanston.  WY — Evanston-Uinta  County 

Bums  Field.  VOR/DME-A,  Orig 

. . .  Effective  December  17, 1987 

Fort  Myers.  FL— Page  Field.  VOR  RWY  13. 

Amdt.  7 
Naples.  FL— Naples  Muni.  NDB  RWY  4, 

Amdt.  5 
Tallahassee/Havana,  FL — Tallahassee 

Commercial.  VOR-A,  Amdt.  5 
Covington.  GA— Covington  Muni.  VOR/DME 

RWY  9.  Amdt.  1 
Hazlehurst  GA— Hazlehurst,  NDB  RWY  14, 

Amdt.  2 
Marion.  IL— Williamson  County  Regional,  ILS 

RWY  20,  Amdt.  10 
Moline,  IL— Quad-City,  LOC  RWY  27,  Amdt. 

5 
Moline,  IL— Quad-City,  ILS  RWY  9,  Amdt.  28 
Moline.  lU-Quad-City.  RADAR-1,  Amdt  8 
Moline.  lU-Quad-City,  RNAV  RWY  31. 

Amdt.  9 
Culfport,  MS— Gulfport-Biloxi  Rgnl,  NDB 

RWY  13,  Amdt.  9 
Culfport.  MS— Gulfport-Biloxi  Rgnl.  ILS  RWY 

13,  Amdt.  11 


Effective  October  27.  1987 

York.  PA— Yoric,  NDB  RWY  18,  Amdt.  1 

. . .  Effective  October  2Z  1987 

Fort  Wayne,  IN — Fort  Wayne  Muni/Baer 
Fid/,  ILS  RWY  5,  Amdt.  11 


. . .  Effective  October  21. 1967 

Evanston,  WY — Evanston-Uinta  County 
Bums  Field,  VOR/DME  RWY  23,  Orig. 

. . .  Effective  September  ft  7887 

Salinas,  CA— Salinas  Muni,  VOR  RWY  13, 

Amdt.  10 

The  FAA  published  an  Amendment  in 
Docket  No.  25392  Amdt.  No.  1357  to  Part  97 
of  the  Federal  Aviation  Regulations  (VOL  52 
FR  No.  187  page  36234;  dated  Monday. 
September  26. 1987)  under  Section  97.  25 
effective  19  Nov  87,  which  is  hereby  amended 
as  follows: 

Jefferson  City,  MO — )efferson  City  MemI, 
LOC  BC  RWY  12,  Orig.  EFF 19  NOV  87  is 
hereby  rescinded. 

(FR  Doc.  87-26325  Filed  11-13-87;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1245 

Patents  and  Ottier  Intellectual 
Property  Rights 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule. 

summary:  NASA  is  amending  14  CFR 
Part  1245  by  revising  Subpart  1,  "Patent 
Waiver  Regulations."  This  revision  will 
consolidate  the  Patent  Waiver 
Regulations  published  in  the  Federal 
Register  on  July  17, 1981  (46  FR  37023). 
the  Interim  Patent  Waiver  Regulations 
published  in  the  Federal  Register  on 
May  17, 1983  (48  FR  22132),  and  the 
proposed  rule  published  in  the  Federal 
Register  on  July  1, 1987  (52  FR  24477). 
These  regulations  conform  to  the 
requirements  of  Pub.  L.  96-517  and  Pub. 
L.  98-620  and  the  implementing  policies, 
procedures,  and  guidelines  set  forth  in 
OMB  Bulletin  No.  81-22  dated  June  30. 
1981.  and  the  February  18. 1983, 
Presidential  Memorandum  on 
Government  Patent  Policy.  This  is 
intended  to  increase  clarity  and  provide 
for  an  improved  reading  and 
understanding  of  the  regulations.  These 
changes  do  not  alter  any  rights  ensuring 
to  either  the  Government  or  to  a  NASA 
contractor. 

EFFECnVE  DATE:  November  16. 1987. 
ADORESS:  General  Counsel,  Code  G, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Kempf,  202-453-2424. 
SUPPLEMENTARY  INFORMATION:  NASA 

published  a  proposed  rule  in  the  Federal 
Register  on  July  1. 1987,  (52  FR  24477) 
which  requested  that  written  comments 
must  be  received  within  45  days  of 


publication.  The  only  comment  received 
notified  NASA  that  the  Regulatory 
Flexibility  Act  Statement  which  is 
usually  found  in  the  Supplementary 
Information  was  missing.  That  has  been 
corrected  and  the  Regulatory  Flexibility 
Act  statement  is  found  in  the  next 
paragraph.  Since  no  comments  were 
received  which  change  or  impact  the 
proposed  rule,  it  is  hereby  adopted  as  a 
fmal  rule. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that: 

1.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612,  since  it 
will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

2.  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 

List  of  Subjects  in  CFR  Part  1245 

Inventions  and  Contributions  Board. 
Inventions  and  patents,  Scientific  and 
technical  contributions,  Space  Act 
Monetary  Awards  Program. 

For  reasons  set  out  in  the  Preamble,  14 
CFR  Part  1245  is  amended  as  follows: 

PART  1245— PATENTS  AND  OTHER 
INTELLECTUAL  PROPERTY  RIGHTS 

1.  Subpart  1  is  revised  to  read  as 
follows: 

Sul>part  1— Patent  Waiver  Regulations 

Sec. 

1245.100  Scope. 

1245.101  Applicability. 

1245.102  Definitions  and  terms. 

1245.103  Policy. 

1245.104  Advance  waivers. 

1245.105  Waiver  after  reporting  inventions. 

1245.106  Waiver  of  foreign  rights. 

1245.107  Reservations. 

1245.108  License  to  contractor. 

1245.109  Assignment  of  title  to  NASA. 

1245.110  Content  of  petitions. 

1245.111  Submission  of  petitions. 

1245.112  Notice  of  proposed  Board  action  and 
reconsideration. 

1245.113  Hearing  procedure. 

1245.114  Findings  and  recommendations  of 
the  Board. 

1245.115  Action  by  the  Administrator. 

1245.116  Miscellaneous  provisions. 

1245.117  March-in  and  waiver  revocation 
procedures. 

1245.118  Record  of  decisions. 

Subpart  1— Patent  Waiver  Regulations 

Authority:  42  U.S.C.  2457,  35  U.S.C.  200  et 
seq. 

§1245.100    Scope. 

This  subpart  prescribes  regulations  for 
the  waiver  of  rights  of  the  Government 
of  the  UnitedStates  to  inventions  made 
under  NASA  contract  in  conformity  with 
section  305  of  Ihe  National  Aeronautics 


and  Space  Act  of  1958.  as  amended  (42 
U.S.C.  2457). 

§1245.101    AppKcalMlty. 

The  provisions  of  the  subpart  apply  to 
all  inventions  made  or  which  may  be 
made  under  conditions  enabling  the 
Administrator  to  determine  that  the 
rights  therein  reside  in  the  Government 
of  the  United  States  under  section  305(a) 
of  the  National  Aeronautics  and  Space 
Act  of  1958.  as  amended,  42  U.S.C. 
2457(a).  The  provisions  do  not  apply  to 
inventions  made  under  any  contract, 
grant,  or  cooperative  agreement  with  a 
nonprofit  organization  or  small  business 
firm  that  are  afforded  the  disposition  of 
rights  as  provided  in  35  U.S.C.  200-204 
(Pub.  L.  96-517,  94  Stat.  3019,  3020.  3022 
and  3023;  and  Pub.  L  98-620,  98  Stat. 
3364-3367). 

§1245.102    Definitions  and  terms. 

As  used  in  this  subpart: 

(a)  "Contract"  means  any  actual  or 
proposed  contract,  agreement, 
understanding,  or  other  arrangement 
with  the  National  Aeronautics  and 
Space  Administration  (NASA)  or 
another  Government  agency  on  NASA's 
behalf,  including  any  assignment, 
substitution  of  parties,  or  subcontract 
executed  or  entered  into  thereunder,  and 
including  NASA  grants  awarded  under 
the  authority  of  42  U.S.C.  1891-1893. 

(b)  "Contractor"  means  the  party  who 
has  undertaken  to  perform  work  under  a 
contract  or  subcontract. 

(c)  "Invention"  includes  any  art, 
method,  process,  machine,  manufacture, 
design,  or  composition  or  matter,  or  any 
new  and  useful  improvement  thereof,  or 
any  variety  of  plant,  which  is  or  may  be 
patentable  under  the  Patent  Laws  of  the 
United  States  of  America  or  any  foreign 
country. 

(d)  "Made,"  when  used  in  relation  to 
any  invention,  means  the  conception  or 
first  actual  reduction  to  practice  of  such 
invention. 

(e)  "Practical  Application"  means  to 
manufacture  in  the  case  of  a 
composition  or  product,  to  practice  in 
the  case  of  a  process  or  method,  or  to 
operate  in  the  case  of  a  machine  or 
system;  and,  in  each  case,  under  such 
conditions  as  to  establish  that  the 
invention  is  being  utilized  and  that  its 
benefits  are  to  the  extent  permitted  by 
law  or  Govenment  regulations  available 
to  the  public  on  reasonable  terms. 

(f)  "Board"  means  the  NASA 
Inventions  and  Contributions  Board 
established  by  the  Administrator  of 
NASA  within  the  Administration  under 
section  305(f)  of  the  National 
Aeronautics  and  Space  Act  of  1958,  as 
amended  (42  U.S.C.  2457(f)). 


(g)  "Chairperson"  means  Chairperson 
of  the  NASA  Inventions  and 
Contributions  Board. 

(h)  "Petitioner"  means  a  contractor  or 
prospective  contractor  who  requests 
that  the  Administrator  waive  rights  in 
an  invention  or  class  of  inventions  made 
or  which  may  be  made  under  a  NASA 
contract.  In  the  case  of  an  identified 
invention,  the  petitioner  may  be  the 
inventor(s). 

(i)  "Government  agency"  includes  any 
executive  department,  independent 
commission,  board,  office,  agency, 
administration,  authority.  Government 
corporation,  or  other  Government 
establishment  of  the  executive  branch  of 
the  Government  of  the  United  States  of 
America. 

(j)  "Administrator"  means  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration 
or  the  Administrator's  duly  authorized 
representative. 

§  1245.103     Policy. 

(a)  In  implementing  the  provisions  of 
section  305(f)  of  the  National 
Aeronautics  and  Space  Act  of  1958,  as 
amended  (42  U.S.C.  2457(1)).  and  in 
determining  when  the  interests  of  the 
United  States  would  be  served  by 
waiver  of  all  or  any  part  of  the  rights  of 
the  United  States  in  inventions  made  in 
the  performance  of  work  under  NASA 
contracts,  the  Administrator  will  be 
guided  by  the  objectives  set  forth  in  the 
National  Aeronautics  and  Space  Act  of 
1958,  as  amended  (42  U.S.C.  2451-2477) 
and  by  the  basic  policy  of  the 
Presidential  Memorandum  and 
Statement  of  Government  Patent  Policy 
to  the  Heads  of  the  Executive 
Departments  and  agencies  dated 
February  18. 1983.  Among  the  most 
important  goals  are  to  provide 
incentives  to  foster  inventiveness  and 
encourage  the  reporting  of  inventions 
made  under  NASA  contracts,  to  provide 
for  the  widest  practicable  dissemination 
of  new  technology  resulting  from  NASA 
programs,  and  to  promote  early 
utilization,  expeditious  development, 
and  continued  availability  of  this  new 
technology  for  commercial  purposes  and 
the  public  benefit.  In  applying  this 
regulation,  both  the  need  for  incentives 
to  draw  forth  private  initiatives  and  the 
need  to  promote  healthy  competition  in 
industry  must  be  weighed. 

(b)  Several  different  situations  arise 
when  waiver  of  all  or  any  part  of  the 
rights  of  the  United  States  may  be 
requested  and  are  prescribed  in 

§§  1245.104-1245.106.  Under  §  1245.104, 
advance  waiver  of  rights  to  any  or  all  of 
the  inventions  which  may  be  made 
under  a  contract  may  be  requested  prior 
to  the  execution  of  the  contract,  or 


within  30  days  after  execution  of  the 
contract.  Waiver  of  rights  to  an 
identified  invention  made  and  reported 
under  a  contract  are  to  be  requested 
under  §  1245.105,  and  may  be  requested 
under  this  provision  even  though  a 
request  under  §  1245.104  was  not  made, 
or  if  made,  was  not  granted.  Waiver  of 
foreign  rights  under  §  1245.106  may  lie 
requested  concurrently  with  domestic 
rights  under  §  1245.104  or  §  1245.105,  or 
may  be  made  independently. 

(c)  With  respect  to  inventions  which 
may  be  or  are  made  or  conceived  in  the 
course  of  or  under  contracts  for 
research,  development  or  demonstration 
work  awarded  by  NASA  on  behalf  of 
the  Department  of  Energy  (DOE)  or  in 
support  of  a  DOE  program,  on  a 
reimbursable  basis  pursuant  to 
agreement  between  DOE  and  NASA,  the 
waiver  policy,  regulations,  and 
procedures  of  DOE  will  be  applied. 
NASA  will  normally  grant  waiver  of 
rights  to  inventions  made  under 
contracts  awarded  by  NASA  on  behalf 
of,  or  in  support  of.  programs  funded  by 
another  Government  agency,  unless  the 
funding  agency  recommends  and 
justifies  denial  of  the  waiver.  See 
§  1245.110(c)  and  §  1245.111(b). 

§1245.104    Advance  waivers. 

(a)  The  provisions  of  this  section 
apply  to  petitions  for  waiver  of  domestic 
rights  to  any  or  all  of  the  inventions 
which  may  be  made  under  a  contract. 

(b)  The  NASA  Inventions  and 
Contributions  Board  normally  will 
recommend  grant  of  a  request  for 
advance  waiver  of  domestic  rights 
submitted  prior  to  execution  of  contract 
or  within  30  days  after  execution  of  the 
contract  unless  the  Board  finds  that  the 
interests  of  the  United  States  will  be 
better  served  by  restricting  or 
eliminating  all  or  part  of  the  rights  of  the 
contractor  in  one  or  more  of  the 
following  situations: 

(1)  When  the  contractor  is  not  located 
in  the  United  States  or  does  not  have  a 
place  of  business  in  the  United  States  or 
is  subject  to  the  control  of  a  foreign 
government; 

(2)  When  a  determination  has  been 
made  by  Government  authority  which  is 
authorized  by  statute  or  Executive 
Order  to  conduct  foreign  intelligence  or 
counter-intelligence  activities  that  the 
restriction  or  elimination  of  the  right  to 
retain  title  to  any  inventions  made  in  the 
performance  of  work  under  the  contract 
is  necessary  to  protect  the  security  of 
such  activities;  or 

(3)  Where  the  Board  Hnds  that 
exceptional  circumstances  exist,  such 
that  restriction  or  elimination  of  the 
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right  to  retain  title  will  better  promote 
one  or  more  of  the  following  objectives: 

(i)  Promoting  the  utilization  of 
inventions  arising  from  federally        ! 
supported  research  and  development. 

(ii)  Encouraging  maximum 
participation  of  industry  in  federally- 
supported  research  and  development; 

(iii]  Ensuring  that  inventions  are  used 
in  a  manner  to  promote  free  competition 
and  enterprise: 

(iv)  Promoting  the  commercialization 
and  public  availability  of  inventions 
made  in  the  United  States  by  United 
States  industry  and  labor  and 

(v)  Ensuring  that  the  Government 
obtains  sufficient  rights  in  federally- 
supported  inventions  to  meet  the  needs 
of  the  Government  and  protect  the 
public  against  nonuse  or  unreasonable 
use  of  inventions. 

(c)(1)  An  advance  waiver,  when 
granted,  will  be  subject  to  the  I 

reservations  set  forth  in  5 1245.107. 
Normally,  the  reservations  of 
§  1245.107(a),  License  to  the 
Government,  and  §  1245.107(b).  March-in 
rights,  will  apply.  However,  should  one 
or  more  of  the  situations  set  forth  in 
paragraphs  (b)(1)  through  (b)(3),  of  this 
section  exist,  rather  than  denying  the 
advance  waiver  request,  the  Board  may 
recommend  restricting  or  eliminating 
only  part  of  the  rights  of  the  contractor 
to  the  extent  necessary  to  address  the 
particular  situation,  consistent  with  the 
policy  and  goals  of  S  1245.103.  In  that 
event,  the  waiver  grant  will  be  subject 
to  additional  reservations  as  provided 
for  in  S  1245.107(c). 

(2)  An  advance  waiver,  when  granted, 
will  apply  only  to  inventions  reported  to 
NASA  under  the  applicable  terms  of  the 
contract  and  a  designation  made  within 
6  months  of  the  time  of  reporting  (or  a 
reasonable  time  thereafter  permitted  for 
good  cause  shown)  that  the  contractor 
elects  title  to  the  invention  and  intends 
to  file  or  has  filed  a  U.S.  patent 
application.  Such  election  will  be  made 
by  notification  in  writing  to  the  patent 
representative  designated  in  the 
contract.  Title  to  all  other  inventions 
made  under  the  contract  are  subject  to 
section  305(a)  of  the  National 
Aeronautics  and  Space  Act  of  1958,  as 
amended,  42  U.S.C.  2457(a).  The  granting 
of  the  advance  waiver  does  not 
otherwise  relieve  a  contractor  of  any  of 
the  invention  identification  or  reporting 
requirements  set  forth  in  the  applicable 
patent  rights  clause  in  the  contract. 
(3)  The  waiver  shall  extend  to  the 
invention  claimed  in  any  patent 
application  filed  on  the  reported 
invention,  including  any  subsequent 
divisional  or  continuation  application 
thereof,  provided  the  claims  of  the 
subsequent  application  do  not 


substantially  change  the  scope  of  the 
reported  invention. 

(d)  When  a  petition  for  waiver  is 
submitted  under  paragraph  (b)  of  this 
section,  prior  to  contract  execution,  it 
will  be  processed  expeditiously  so  that  a 
decision  on  the  petition  may  be  reached 
prior  to  execution  of  the  contract. 
However,  if  there  is  insufficient  time  or 
insufficient  information  is  presented,  or 
for  other  reasons  which  do  not  permit  a 
recommendation  to  be  made  without 
unduly  delaying  execution  of  the 
contract,  the  Board  will  inform  the 
contracting  officer  that  no 
recommendation  has  been  made  and  the 
reasons  therefor.  The  contracting  officer 
will  then  notify  the  petitioner  of  the 
Board's  action. 

(e)  After  notification  by  the 
contracting  officer  under  paragraph  (d) 
of  this  section,  the  petitioner  may,  upon 
its  execution  of  the  contract,  or  within 
30  days,  request  the  Board  to  reconsider 
the  matter  under  paragraph  (b)  of  this 
section  either  on  the  record  or  with  any 
additional  statements  submitted  in  the 
subpart  of  the  original  petition. 

(f)  A  waiver  granted  pursuant  to  a 
petition  submitted  under  this  section 
shall  extend  to  any  contract  changes, 
modifications,  or  supplemental 
agreements,  so  long  as  the  purpose  of 
the  contract  or  the  scope  of  work  to  be 
performed  is  not  substantially  changed. 

§1245.105    Waiver  after  reporting 
inventions. 

(a)  The  provisions  of  this  section 
apply  to  petitions  for  waiver  of  domestic 
rights  to  identified  inventions  which 
have  been  reported  to  NASA  and  to 
which  a  waiver  of  rights  has  not  been 
granted  pursuant  to  §  1245.104. 

(b)(1)  When  an  individual  identified 
invention  has  been  reported  to  NASA 
under  the  applicable  terms  of  the 
contract  and  waiver  of  rights  has  not 
been  granted  under  §  1245.104,  the  Board 
normally  will  recommend  grant  of  a 
request  for  waiver  of  domestic  rights  to 
such  invention  if  the  request  is  received 
within  8  months  of  first  disclosure  to 
NASA  (or  such  longer  period  that  the 
Board  may  permit  for  good  cause 
shown),  unless  the  Board  finds  that  one 
or  more  of  the  situations  set  forth  in 
§  1245.104(b)(3)  (i)  through  (v)  exist. 
When  granted,  the  waiver  will  be 
subject  to  the  reservations  set  forth  in 
§  1245.107  in  the  same  manner  as 
discussed  in  S  1245.104(c)(1). 

(2)  The  waiver  shall  extend  to  the 
invention  claimed  in  the  patent 
application  filed  on  the  reported 
invention,  including  any  subsequent 
divisional  or  continuation  application 
thereof,  provided  the  claims  of  the 
subsequent  application  do  not 


substantially  change  the  scope  of  the 
reported  invention. 

§1245.106    Waivar  of  for«ign  righte. 

(a)  The  Board  will  consider  the  waiver 
of  foreign  rights  in  any  designated 
country  concurrently  with  the  waiver  of 
domestic  rights  when  so  requested 
under  §  1245.104  or  §  1245.105. 

(b)  The  Board  will  also  consider  a 
separate  request  for  foreign  rights  for  an 
individual  identified  invention  in  any 
designated  country  if  a  request  was  not 
made  pursuant  to  paragraph  (a)  of  this 
section,  or  for  countries  not  designated 
pursuant  to  paragraph  (a)  of  this  section. 

(c)  Waiver  of  foreign  rights  will 
normally  be  granted  under  parajgraph  (a) 
or  paragraph  (b)  of  this  section  in  any 
designated  country  unless;  (1)  The  Board 
finds  that  the  economic  interests  of  the 
United  States  will  not  be  served 
thereby:  or  unless  (2)  in  the  case  of  an 
individual  identified  invention  under 
paragraph  (b)  of  this  section,  NASA  has 
determined,  prior  to  the  request,  to  file  a 
patent  application  in  the  designated 
country. 

(d)  If,  subsequent  to  the  granting  of 
the  petition  for  foreign  rights,  the 
petitioner  requests  and  designates 
additional  countries  in  which  it  wishes 
to  secure  patents,  the  Chairperson  may 
grant  such  request,  in  whole  or  in  part, 
without  further  action  by  the  Board. 

§  1245.107    Reservations. 

(a)  License  to  the  Government.  Any 
invention  for  which  waiver  of  domestic 
or  foreign  rights  has  been  granted  under 
this  subpart  shall  be  subject  to  the 
reservation  by  the  Administrator  of  an 
irrevocable,  nonexclusive, 
nontransferable,  royalty-free  license  for 
the  practice  of  the  invention  throughout 
the  world  by  or  on  behalf  of  the  United 
States  or  any  foreign  government 
pursuant  to  any  treaty  or  agreement 
with  the  United  States. 

(b)  March-in  rights.  For  any  invention 
for  which  waiver  of  rights  has  been 
granted  under  this  subpart,  NASA  has 
the  right  in  accordance  with  35  U.S.C. 
203  and  210.  and  with  the  procedures  set 
forth  in  §  1245.117  and  37  CFR  401.6.  to 
require  the  contractor,  an  assignee,  or 
exclusive  licensee  of  the  invention  to 
grant  a  nonexclusive,  partially 
exclusive,  or  exclusive  license  in  any 
field  of  use  to  a  responsible  applicant  or 
applicants,  upon  terms  that  are 
reasonable  under  the  circumstances, 
and  if  the  contractor,  assignee,  or 
exclusive  licensee  refuses  such  a 
request,  NASA  has  the  right  to  grant 
such  a  license  itself  if  NASA  determines 
that: 


(1)  Such  action  is  necessary  because 
the  contractor  or  assignee  has  not  taken, 
or  is  not  expected  to  take  withha  a 
reasonable  time,  effective  steps  to 
achieve  practical  application  of  the 
invention  in  such  field  of  use; 

(2)  Such  action  is  necessary  to 
alleviate  health  or  safety  needs  which 
are  not  reasonably  satisfied  by  the 
contractor,  assignee,  or  their  licensees; 

(3)  Such  action  is  necessary  to  meet 
requirements  for  public  use  specified  by 
Federal  regulations  and  such 
requirements  are  not  reasonably 
satisfied  by  the  contractor,  assignee,  or 
licensees;  or 

(4)  Such  action  is  necessary  because 
the  agreement  required  by  the 
"Preference  for  United  States  industry" 
has  not  been  obtained  or  waived  or 
because  a  licensee  of  the  exclusive  right 
to  use  or  sell  any  invention  in  the  United 
States  is  in  breach  of  such  agreement. 

(c)  Additional  reservations.  In  the 
event  one  or  more  of  the  situations  set 
forth  in  S  1245.104  (b)(1)  throu|^  (b)(3) 
exist,  the  Board  may  determine  to 
recommend  partial  grant  of  the  waiver 
request  (rather  than  denial)  by  making 
the  grant  subject  to  additional 
reservations  (than  those  set  forth  in  (a) 
and  (b)  of  this  section)  to  the  extent 
necessary  to  address  the  particular 
situation.  Such  additional  reservations 
may  include,  but  not  be  limited  to,  field- 
of-use  or  terrestrial-use  limitations,  or 
additions  to  the  march-in  rights. 

§124S.1M   UcMieetoContrKtor. 

(a)  Each  contractor  reporting  an 
invention  is  granted  a  revocable, 
nonexclusive,  royalty-free  license  in 
each  patent  application  filed  in  any 
countiy  on  the  invention  and  in  any 
resulting  patent  in  which  the 
Government  acquires  tide.  The  license 
extends  to  the  contractor's  domestic 
subsidiaries  and  affiliates,  if  any,  within 
the  corporate  structure  of  which  the 
contractor  is  a  party  and  includes  the 
right  to  grant  sublicenses  of  the  same 
scope  to  the  extent  the  contractor  was 
legally  obligated  to  do  so  at  the  time  the 
contract  was  awarded  The  license  and 
right  is  transferable  only  witii  the 
approval  of  the  Administrator  except 
when  transferred  to  the  successor  of 
that  part  of  the  contractor's  business  to 
which  the  invention  pertains. 

(b)  The  contractor's  domestic  license 
may  be  revoked  or  modified  by  the 
Administrator  to  the  extent  necessary  to 
achieve  expeditious  practical 
application  of  the  invention  pursuant  to 
an  application  for  an  exclusive  license 
submitted  in  accordance  with  the 
Licensing  of  NASA  Inventions  (14  CFR 
1245.2).  lliis  license  will  not  be  revoked 
in  that  field  of  use  and/or  the 


geographical  areas  in  which  the 
contractor  has  achieved  practical 
appUcation  and  continues  to  make  the 
benefits  of  the  invention  available  to  the 
public  on  reasonable  terms.  "The  license 
in  any  foreign  country  may  be  revoked 
or  modified  at  the  discretion  of  the 
AdmirJstrator  to  the  extent  the 
contractor,  its  licensees,  or  its  domestic 
subsidiaries  or  affiliates  have  failed  to 
achieve  practical  application  in  that 
foreign  country. 

(c)  Before  revocation  or  modification 
of  the  license,  the  contractor  will  be 
provided  a  writien  notice  of  the 
Administrator's  intention  to  revoke  or 
modify  the  license,  and  the  contractor 
will  be  allowed  30  days  (or  any  other 
time  as  may  be  allowed  by  the 
Administrator  for  good  cause  shown  by 
the  contractor)  after  the  notice  to  show 
cause  why  the  license  should  not  be 
revoked  or  modified.  The  contractor 
shall  have  the  right  to  appeal,  under  the 
Licensing  of  NASA  Inventions  (14  CFR 
1245.2),  any  decision  concerning  the 
revocation  or  modification  of  its  license. 

§1245.109   AaalqnmenteftMletoNASA. 

(a)  The  instrument  of  waiver  set  forth 
in  S  1245.115(c)  shall  be  voided  by 
NASA  with  respect  to  the  domestic  tide 
to  any  invention  for  whidi  a  patent 
application  has  not  been  filed  within  1 
year  (or  a  reasonable  time  thereafter  for 
good  cause  shown)  bom  notification  to 
NASA  of  election  of  tide,  as  required  by 
S  1245.104(c)(2),  for  an  advanced  waiver 
pursuant  to  §  1245.104,  or  within  1  year 
&x>m  the  granting  of  a  waiver  for  an 
individual  invention  granted  pursuant  to 
§  1245.105. 

(b)  The  instrument  of  waiver  set  forth 
in  8  1245.115(c)  shall  be  voided  by 
NASA  with  respect  to  tide  in  any 
foreign  country  for  which  waiver  has 
been  granted  pursuant  to  {  1245.106,  if  a 
patent  application  has  not  been  filed  in 
that  country  (or  in  the  European  Patent 
Office  or  under  the  Patent  Cooperation 
Treaty  and  that  country  designated) 
within  either  10  months  (or  a  reasonable 
time  thereafter  for  good  cause  shown) 
from  the  date  a  corresponding  U.S. 
patent  application  has  been  filed  or  6 
months  (or  a  reasonable  time  thereafter 
for  good  cause  shown)  from  the  date  a 
license  is  granted  by  the  Commissioner 
of  Patents  and  Trademarks  to  file 
foreign  patent  applications  where  such 
filing  has  been  prohibited  by  a  Secrecy 
Order. 

(c)  In  any  country  in  which  the  waiver 
recipient  decides  not  to  continue 
prosecution  of  any  application,  to  pay 
maintenance  fees  on,  or  defend  in 
reexamination  or  opposition 
proceedings  on  a  patent  on  a  waived 
invention,  the  waiver  recipient  shall 


notify  the  patent  representative  within 
sufficient  time  for  NASA  to  continue 
prosecution,  pay  the  maintenance  fee  or 
defend  the  reexamination  or  opposition, 
and  upon  written  request,  convey  title  to 
NASA  and  execute  all  papers  necessary 
for  NASA  to  proceed  with  the 
appropriate  action. 

§1245.110    Content  Of  petMona. 

(a)  Each  request  for  waiver  of 
domestic  or  foreign  rights  under 

S  1245.104.  i  1245.105.  or  9  1245.106  shall 
be  by  petition  to  the  Administrator  and 
shall  include: 

(1)  An  identification  of  the  petitioner, 
its  place  of  business,  and  address; 

(2)  If  the  petitioner  is  represented  by 
counsel,  the  name,  address,  and 
telephone  number  of  the  counsel; 

(3)  A  citation  to  the  section 

(§  1245.104.  fi  1245.105,  or  §  1245.106) 
under  which  the  petition  is  submitted, 
the  nature  and  extent  of  the  rights 
requested,  and  a  positive  statement  that 
waiver  of  rights  under  the  cited  section 
is  being  requested; 

(4)  If  the  petitioner  is  an  employee 
inventor  of  the  contractor,  a  statement 
bom  the  contractor  that  the  contractor 
does  not  object  to  this  petition. 

(5)  Information  identifying  the 
proposed  contract  or  resulting  contract, 
if  any; 

(6)  A  designation  of  the  country  or 
countries,  the  United  States  of  America 
and/or  foreign,  in  which  waiver  of  titie 
is  requested; 

(7)  A  copy  of  the  invention  disclosure 
if  the  request  is  for  an  individual 
identified  invention  (under  fi  1245.105); 

(8)  The  name,  address,  and  telephone 
number  of  the  party  with  whom  the 
Board  is  to  communicate  when  the 
request  is  acted  upon; 

(9)  Whether  the  petitioner  is  an  entity 
of  or  under  the  control  of  a  foreign 
government; 

(10)  The  signature  of  the  petitioner  or 
its  authorized  representative;  and 

(11)  The  date  of  the  petition. 

(b)  No  specific  forms  need  be  used. 
Requests  for  advanced  waiver  should, 
preferably,  be  included  with  the 
proposal,  but  in  any  event  in  advance  of 
negotiations. 

(c)  Petitions  for  waiver  under 
contracts  funded  by  another  agency. 
The  content  of  the  petitions  for  waiver 
of  titie  to  inventions  made  under 
contracts  awarded  by  NASA  on  behalf 
of  the  Department  of  Energy  under 

fi  1245.103(c)  shall  follow  the  procedures 
and  form  prescribed  by  and  shall  be 
acted  on  by  that  agency.  Petitions  under 
contracts  awarded  by  NASA  on  behalf 
of  other  agencies  will  be  coordinated 
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with  the  agency  before  action  is  taken 
by  the  Board. 

§1245.111    Submission  of  petitions. 

(a)  Petitions  for  advance  waiver  of 
domestic  rights  under  §  1245.104  or  for 
advance  waiver  of  foreign  rights  under 
§  1245.106  presented  prior  to  contract 
execution,  must  be  submitted  to  the 
contracting  officer.  Any  petition 
submitted  by  a  prospective  contractor 
and  selected  for  negotiation  of  a 
contract  will  be  processed  and 
forwarded  to  the  Board  for 
consideration.  All  other  petitions  will  be 
submitted  to  the  patent  representative 
designated  in  the  contract  for  processing 
prior  to  forwarding  to  the  Board. 

(b)  A  copy  of  any  waiver  petitions 
submitted  under  §  1245.103(c)  should  be 
forwarded  to  the  appropriate  NASA 
field  installation  patent  counsel,  if  not 
supplied  earlier,  for  (1)  transmittal  to  the 
Department  of  Energy  for  processing  by 
that  agency,  or  (2)  coordination  with 
other  agencies,  as  applicable. 

§  1245.1 12    Notice  of  proposed  Board 
action  and  reconsidaration. 

(a)  Notice.  Except  as  provided  by 
§  1245.104(d),  the  Board  will  notify  the 
petitioner,  through  the  contracting 
officer,  with  respect  to  petitions  for 
advance  waiver  prior  to  contract 
execution,  and  directly  to  the  petitioner 
for  all  other  petitions: 

(1)  Whether  it  proposes  to  recommend 
to  the  Administrator  that  the  petition  be: 

(i)  Granted  in  the  extent  requested; 
(ii)  Granted  in  an  extent  different  from 
that  requested:  or  | 

(iti)  E>enied.  I 

(2)  Of  the  reasons  for  any 
recommended  action  adverse  to  or 
different  from  the  waiver  of  rights 
requested  by  the  petitioner. 

(b)  Request  for  reconsideration  and 
statements  required.  (1)  If,  under 
paragraph  (a)  of  this  section,  the  Board 
notifies  the  petitioner  that  the  Board 
proposes  to  recommend  action  adverse 
to  or  different  from  the  waiver 
requested,  the  petitioner  may,  within  the 
period  as  the  Board  may  set,  but  not  less 
than  15  days  from  the  notification, 
request  reconsideration  by  the  Board. 

(2)  If  reconsideration  has  been 
requested  within  the  prescribed  time, 
the  petitioner  shall,  within  30  days  from 
the  date  of  the  request  for 
reconsideration,  or  within  any  other 
time  as  the  Board  may  set.  file  its 
statement  setting  forth  the  points, 
authorities,  arguments,  and  any 
additional  material  on  which  it  relies. 

(3)  Upon  filing  of  the  reconsideration 
statement  by  the  petitioner,  the  petition 
will  be  assigned  for  reconsideration  by 
the  Board  upon  the  contents  of  the 


petition,  the  record,  and  the 
reconsideration  statement  submitted  by 
the  petitioner. 

(4)  The  Board,  after  its 
reconsideration,  will  promptly  notify  the 
petitioner  of  its  proposed 
recommendation  to  the  Administrator.  If 
the  Board's  proposed  action  is  adverse 
to,  or  different  from,  the  waiver 
requested,  the  petitioner  may  request  an 
oral  hearing  within  the  time  as  the 
Board  has  set. 

§1245.113    Hearing  procedure. 

(a)  If  the  petitioner  requests  an  oral 
hearing  within  the  time  set,  under 
§  1245.112(b)(4),  the  Board  shall  set  the 
time  and  place  for  the  hearing  and  shall 
notify  the  petitioner. 

(b)  Oral  hearings  held  by  the  Board 
shall  be  open  to  the  public  and  shall  be 
held  in  accordance  with  the  following 
procedures: 

(1)  Oral  hearings  shall  be  conducted 
in  an  informal  manner,  with  the 
objective  of  providing  the  petitioner 
with  a  full  opportunity  to  present  facts 
and  arguments  in  support  of  the  petition. 
Evidence  may  be  presented  through 
means  of  witnesses,  exhibits,  and  visual 
aids  as  are  arranged  for  by  the 
petitioner.  Petitioner  may  be 
represented  by  any  person  including  its 
attorney.  While  proceedings  will  be  ex 
parte,  members  of  the  Board  and  its 
counsel  may  address  questions  to 
witnesses  called  by  the  petitioner,  and 
the  Board  may,  at  its  option,  enlist  the 
aid  of  technical  advisors  or  expert 
witnesses.  Any  person  present  at  the 
hearing  may  make  a  statement  for  the 
record. 

(2)  A  transcript  or  equivalent  record 
of  the  proceeding  shall  be  arranged  for 
by  the  Board.  The  petitioner  shall 
submit  for  the  record  a  copy  of  any 
exhibit  or  visual  aid  utilized  during  the  ■ 
hearing. 

§1245.114    Fmdangsand 
recommendation*  of  ttw  Board. 

(a)  Findings  of  the  Board.  The  Board 
shall  consider  the  petition,  the  NASA 
contract,  if  relevant,  the  goals  cited  in 
§  1245.103(a),  the  effect  of  the  waiver  on 
the  objectives  of  the  related  NASA 
programs,  and  any  other  available  facts 
and  information  presented  to  the  Board 
by  an  interested  party.  The  Board  shall 
document  its  findings. 

(b)  Recommendation  of  the  Board.  (1) 
Except  as  provided  in  §  1245.104(d), 
after  making  the  findings  of  fact,  the 
Board  shall  formulate  its  proposed 
recommendation  to  the  Administrator  aj 
to  the  grant  of  waiver  as  requested, 
grant  of  waiver  upon  terms  other  than  as 
requested,  or  denial  of  waiver. 


(2)  If  the  Board  proposes  to 
recommend,  initially  or  upon 
reconsideration  or  after  oral  hearing, 
that  the  petition  be  granted  in  the  extent 
requested  or,  in  other  cases,  where  the 
petitioner  does  not  request 
reconsideration  or  a  hearing  during  the 
period  set  for  the  action  or  informs  the 
Board  that  the  action  will  not  be 
requested,  or  fails  to  file  the  required 
statements  within  the  prescribed  time, 
the  Board  shall  transmit  the  petition,  a 
summary  record  of  hearing  proceedings, 
if  applicable,  its  findings  of  fact,  and  its 
recommendation  to  the  Administrator. 

§1245.115    Aetionl}y  the  Administrator. 

(a)  After  receiving  the  transmittal 
from  the  Board,  the  Administrator  shall 
determine,  in  accordance  with  the  policy 
of  S  1245.103,  whether  or  not  to  grant 
any  petition  for  waiver  of  rights  to  the 
petitioner. 

(b)  In  the  event  of  denial  of  the 
petition  by  the  Administrator,  a  written 
notice  of  such  denial  will  be  promptly 
transmitted  by  the  Board  to  the 
petitioner.  The  written  notice  will  be 
accompanied  with  a  statement  of  the 
grounds  for  denial. 

(c)  If  the  waiver  is  granted  by  the 
Administrator,  the  petitioner  shall  be 
sent  for  execution,  an  instrument  of 
waiver  confirmatory  of  the  conditions 
and  reservations  of  the  waiver  grant. 
The  petitioner  shall  promptly  return  the 
executed  copy  of  the  instrument  of 
waiver  to  the  Chairperson. 

§1245.116    Miscellaneous  proviaions. 

(a)  Filing  of  patent  applications  and 
reimbursement  of  costs.  In  order  to 
protect  the  interests  of  the  Government 
and  the  petitioner  in  inventions,  a 
petitioner  may  file  United  States  patent 
applications  for  such  inventions  prior  to 
the  Administrator's  determination  on  a 
petition  for  waiver.  If  an  application  on 
an  identified  invention  is  filed  during  the 
pendency  of  the  petition,  or  within  60 
days  prior  to  the  receipt  of  a  petition, 
NASA  will  reimburse  the  petitioner  for 
any  reasonable  costs  of  the  filing  and 
patent  prosecution  that  may  have 
occurred,  provided: 

(1)  Similar  patent  filing  and 
prosecution  costs  are  not  normally 
reimbursed  to  the  petitioner  as  direct  or 
indirect  costs  chargeable  to  the 
Government  contracts; 

(2)  The  petition  is  ultimately  denied 
with  respect  to  domestic  rights,  or  with 

pect  to  foreign  and  domestic  rights,  if 
|re  requested,  and 
ior  to  reimbursement,  petitioner 
ithe  application  to  the  United 
States  ofAmerica  as  represented  by  the 
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Administrator  of  the  National 
Aeronautics  and  Space  Administration. 

(b)  Statement  of  Government  rights. 
The  waiver  recipient  shall  mclude, 
within  the  specification  of  any  United 
States  patent  application  and  any  patent 
issuing  thereon  for  a  waived  invention, 
the  following  statement: 

The  fanrmtioB  descrftwd  herein  wm  imde 
in  the  perfomance  of  wofk  uider  NASA 

Contract  No. ,  and  is  tubjad  to  the 

provisions  of  Section  305  of  tfie  National 
Aeronantics  and  Space  Act  of  ISSt,  as 
amended  (42  U&JC  2457). 

(c)  License  to  the  Government  The 
waiver  recipient  shall  return  to  NASA  a 
duly  executed  and  approved  license  to 
the  Government  (which  will  be  prepared 
by  the  Government)  fully  confirming  of 
all  the  rights,  domestic  and  foreign,  to 
which  the  Government  is  entitled. 

(d)  Patent  filing  and  issuance 
informatkm.  The  waiver  recipient  shall 
furnish  to  either  the  Chairperson  or  the 
patent  representative,  the  filing  date, 
serial  number  and  title,  and  upon 
request,  a  copy  (rf  any  domestic  or 
foreign  patent  application  including  an 
English  language  version  if  filed  in  a 
language  other  than  English,  and  a  copy 
of  the  patent  or  patent  number  and  issue 
date,  for  any  waived  invention. 

(e)  Transfer  of  rights.  The  waiver 
recipient  shall  notify  the  Chairperson 
prior  to  any  fransfer  of  principal  rights 
in  any  waived  invention  to  any  party. 
Such  transfer  shall  be  subject  to  all 
rights  reserved  by  the  Government,  and 
all  obligations  of  the  waiver  recipient,  as 
set  forth  in  this  subpart. 

(f)  Utilization  reports.  (1)  The  waiver 
recipient  shall  provide  to  the 
Chairperson  upon  request  and  no  more 
frequently  than  annually,  reports  on  the 
utilization  of  a  waived  inventi<Mi  or  on 
efforts  at  obtaining  such  utilization 
being  made  by  the  waiver  recipient  or 
its  licensees  or  assigns.  Such  reports 
shall  include  information  regarding  the 
status  of  the  development,  date  of  first 
commercial  sale  or  use,  and  such  other 
data  and  information  as  the  Qiairperson 
may  reasonably  specify.  No  utilization 
reports  need  be  submitted  after  the  term 
of  the  patent. 

(2)  Such  reports  on  the  utilization  of  a 
waived  invention,  as  well  as 
information  on  the  utilization  or  efforts 
at  obtaining  utilization  obtained  as  part 
of  a  march-in  proceeding  under 
§  1245.117,  shall  be  treated  by  NASA  as 
commercial  and  financial  information 
obtained  from  a  person  and  privileged 
and  confidential  and  not  subject  to 
disclosure  under  5  U.S.C.  552. 

(g)  Communications.  Unless  otherwise 
specifically  aet  forth  in  this  siibpart.  all 
communications  relating  to  waived 


inventions,  and  all  information  and 
documents  required  to  be  submitted  to 
NASA  in  this  subpart,  shall  be  furnished 
to  the  patent  representative  designated 
in  the  contract  under  which  the  waived 
invention  was  made. 

(Recordkeeping  and  reporting  rwjuirementB 
contained  in  paragraph  (f)  wera  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2700-0050) 

§1245.117    liarcti^  and  waiver  levocstlon 
procedures. 

(a)  The  exercise  of  march-in 
procedures  shall  be  governed  by  35 
U.S.C.  203  and  by  the  applicable 
provisions  of  37  CFR  401.6,  entitled 
"Exercise  of  march-in  rights  for 
inventions  made  by  nonprofit 
organizations  and  small  business  firms." 

(b)  Whenever  NASA  receives 
information  that  it  believes  might 
warrant  the  exercise  <tf  march-in  rights, 
befcM-e  initiating  any  march-in 
proceeding,  it  shall  notify  the  waiver 
recipient  in  writing  of  the  information 
and  request  informal  written  or  oral 
comments  from  the  waiver  recipient  as 
well  as  information  relevant  to  the 
matter.  In  the  absence  of  any  comments 
fix)m  the  waiver  recipient  within  30 
days,  NASA  may.  at  its  discretion, 
proceed  with  the  procedures  set  forth  in 
37  CFR  401.6.  If  a  comment  is  received 
within  30  days,  or  later  if  NASA  has  not 
initiated  the  procedures,  then  NASA 
shall,  within  60  days  after  it  receives  the 
comment,  either  initiate  the  procedures 
or  notify  the  waiver  recipient,  in  writing, 
that  it  will  not  pursue  march-in  rights  on 
the  basis  of  the  available  information. 

(c)  If  march-in  procedures  are  to  be 
initiated,  the  Administrator  of  NASA,  or 
designee,  shall  undertake  or  refer  the 
matter  for  fact  finding  to  the  NASA 
Board  of  Contract  Appeals  (BCA)  and 
its  Chairperson. 

(d)  Fact-finding  shall  be  conducted  by 
the  NASA  BCA  and  its  Chairperson  in 
accordance  with  its  procedures  that  are 
consistent  with  the  procedures  set  forth 
in  37  CFR  401.6.  Any  portion  of  the 
march-in  proceeding,  including  a  fact- 
finding hearing  that  involves  testimony 
or  evidence  relating  to  the  utilization  or 
efforts  at  obtaining  utilization  that  are 
being  made  by  the  waiver  recipient,  its 
assignee,  or  licensees  shall  be  closed  to 
the  public,  including  potential  licensees. 
In  accordance  with  35  U.S.C  202(c)(5). 
NASA  shall  not  disclose  any  such 
information  obtained  during  a  march-in 
proceeding  to  persons  outside  the 
Government  except  when  such  release 
is  authorized  by  the  waiver  recipient 
(assignee  or  licensee). 

(e)  The  preparation  of  written  findings 
of  fact  and  recommended  determination 
by  the  Chairperson  of  the  NASA  BCA 


and  the  determination  by  the 
Administrator,  or  designee,  of  NASA 
shall  be  in  accordance  with  37  CFR 
401.6. 

(f)  NASA  may,  at  any  time,  terminate 
a  march-in  proceeding  if  it  is  satisfied 
that  it  does  not  wish  to  exercise  march- 
in  rights. 

§1245.118    Record  Of  dedslens. 

The  findings  of  fact  and 
recommendations  made  to  the 
Administrator  by  the  Board  with  respect 
to  each  petition  for  waiver  shall  be 
recorded  by  the  Board  and  be  available 
to  the  public. 
November  A.  1987. 
Dale  D.  Myers, 
Deputy  Administrator. 
(PR  Doc.  87-20313  Filed  11-13-87:  8:45  am| 
SnXING  COOC  TSW-OI-II 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  502 

[Rulemaking  No.  41 

Propaganda  as  Educational  and 
Cultural  Matarial;  World-Wide  Free 
Flow  (Export-Import)  of  AudK>-V(sual 
Materials 

agency:  United  States  Information 
Agency. 

action:  Notice  of  interim  rules. 

SUMMARY:  In  compliance  with  an  order 
of  the  United  States  District  Court  of  the 
Southern  District  of  California,  the 
United  States  Information  Agency  (the 
"Agency"  or  "USIA")  is  publishing 
interim  rules  to  amend  regulations  found 
at  22  CFR  Part  502  which  implement  the 
Agreement  for  Facilitating  the 
International  Circulation  of  Visual  and 
Auditory  Materials  of  an  Educational. 
Scientific,  and  Cultural  Character 
("Beirut  Agreement  of  1948*').  The  USIA 
seeks  comments  on  the  interim 
regulations. 

DATES:  The  interim  regulations  shall 
become  effective  December  16, 19«»7. 
Comments  on  this  notice  will  be 
accepted  until  January  15, 1988.  All 
written  coRununications  received  on  or 
before  the  closing  date,  as  well  as  the 
Agency's  experience  with  administering 
these  rules,  will  be  considered  by  the 
Agency  before  determining  whether  to 
make  the  interim  rules  final. 

address:  Interested  persons  should 
submit  relevant  views  or  arguments  to 
Merry  Lymn,  Attorney  Advisor,  Room 
700.  United  States  Information  Agency, 
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301  4th  Street  SW.,  Washington.  DC 
20547.  (202)  485-6829. 
FOR  FUfrrHER  INFORMATION  CONTACT: 
Merry  Lymn.  Attorney  Advisor,  Room 
700.  United  States  Information  Agency. 
301  4th  Street  SW..  Washington,  DC 
20547,  (202)  485-6829. 
SUFPLEMENTARY  MFORMATION:  By 

advance  notice  of  proposed  rulemaking 
published  at  52  Federal  Register  25384, 
July  7, 1987  (republished  in  its  entirety 
because  of  typesetting  errors  at  52 
Federal  Register  26156,  July  13. 1987).  the 
United  States  Information  Agency 
instituted  a  rulemaking  proceeding  in 
response  to  an  order  of  the  United 
States  District  Court  for  the  Central 
District  of  California  in  Bullfrog  Films. 
Inc.  V.  Wick.  646  F.  Supp.  492  (CD.  Cal. 
1986),  appeal  pending.  No  86-6630  (9th 
Cir.).  The  District  Court  held  that  part  of 
the  regulations  implementing  the  Beirut 
agreement  were  unconstitutional,  and 
enjoined  USIA  from  enforcing  the 
invalidate  sections  of  the  regulations.  In 
addition,  the  Court  ordered  that  USIA 
reconsider  six  films  which  had  been 
denied  certification  under  22  CFR  Part 
502.  Consequently,  in  order  to  aid  the 
Agency  in  complying  with  the  District 
Court's  Order,  the  Agency  requested 
public  comments  as  to  whether  and  how 
the  challenged  regulations  could  be 
redrafted  in  a  way  which  would  both 
satisfy  the  District  Court's  ruling  and 
comply  with  the  terms  and  requirements 
of  the  Beirut  Agreement,  as  interpreted 
by  the  United  States.  UNESCO  and  the 
international  community.  After  review 
of  the  public  comments  received,  the 
Agency  is  adopting  interim  regulations. 

Background 

The  Beirut  Agreement  was  adopted  by 
the  United  Nations  Educational. 
Scientific  and  Cultural  Organization 
(UNESCO)  in  1948  after  several  years  of 
negotiations.  It  entered  into  force  on 
August  12, 1954.  While  the  United  States 
was  one  of  the  chief  initiators  of  the 
treaty  and  signed  the  treaty  on 
September  13. 1949,  it  did  not  ratify  the 
Agreement  until  May  26, 1960.  The 
Beirut  Agreement  was  formally 
implemented  by  statute  (Pub.  L  89-634 
80  Stat  879)  on  October  8. 1966. 

The  goal  of  the  Beirut  Agreement,  as 
stated  in  its  Preamble,  is  to  promote  "the 
free  flow  of  ideas  by  word  and  image" 
to  encourage  "the  mutual  understanding 
of  peoples  .  .  ."  To  this  end,  the  treaty 
provides  a  mechanism  for  exempting 
qualifying  audio  visual  materials  from 
import  duties  and  licensing 
requirements,  whereby  the  country  of 
production  renders  an  advisory  opinion 
as  to  whether  a  meterial  comes  within 
the  treaty's  terms,  and  the  importing 


country  then  determines  for  itself 
whether  a  duty  exemption  is 
appropriate. 

The  Agreement  (Art.  I)  defines  audio 
visual  materials  as  "educational, 
scientific  and  cultural"  for  purposes  of 
favorable  import  treatment 

(a)  when  their  primary  purpose  of  effect  is 
to  instruct  or  inform  through  the  development 
of  a  subject  or  aspect  of  a  subject,  or  when 
their  content  is  such  as  to  maintain,  increase 
or  diffuse  knowledge,  and  augment 
international  understanding  and  goodwill: 
and 

(b)  When  the  materials  are  representative- 
authentic,  and  accurate:  and 

(c)  When  the  technical  quality  is  such  that 
it  does  not  interfere  with  the  use  made  of  the 
material. 

An  owner  of  the  basic  rights  of  the 
material  seeking  exemption  from  the 
otherwise  required  duties  must  apply  for 
a  certificate  from  the  appropriate 
government  agency  in  the  country  of 
production,  which  attests  that  in  the 
agency's  view  the  material  "is  of  an 
educational,  scientific  or  cultural 
character  within  the  meaning  of  Article 
I"  (Art.  IV.  11111-2).  The  certificate  is  then 
submitted  to  the  importing  country, 
which  makes  its  own  independent 
determination  as  to  whether  the 
material  should  be  subject  to  duty  (1[4). 
The  decision  of  the  importing  country 
"shall  be  final."  although  it  will  "give 
due  consideraion"  to  the  exporting 
country's  views  (116). 

The  United  States  is  one  of  29 
signatories  an  additional  28  nations 
participate  informally,  and  the  United 
States  recognizes  the  certificates  of  15 
more. 

Public  Law  No.  89-634  broadly 
delegates  to  the  USIA,  as  implementing 
Agency,  the  duty  "to  take  appropriate 
measures  for  the  carrying  out  of  the 
provisions  of  the  Agreement  including 
the  issuance  of  regulations."  In  turn,  the 
USIA  has  issued  implementing 
regulations  (22  CFR  Part  502).  including 
several  "substantive  criteria"  to 
determine  whether  a  given  film  is 
"educational,  scientific  and  cultural"  as 
those  terms  are  internationally 
understood.  These  substantive  criteria 
are  found  at  22  CFR  502.6. 

22  CFR  502.6(a)(3),  incorporates 
verbatim  the  treaty's  definition  of 
"educational,  scientific,  and  cultural," 
found  in  Article  I  (quoted  above).  22 
CFR  502.6(b)(3)  provides  that 

The  Agency  does  not  certify  or 
authenticate  materials  which  by  special 
pleading  attempt  generally  to  influence 
opinion,  conviction  or  policy  (religious, 
economic,  or  political  propaganda),  to 
espouse  a  cause,  or  conversely,  when  they . 
seem  to  attack  a  particular  persuasion.  Visual 
and  auditory  materials  intended  for  use  only 


in  denominational  programs  or  other 
restricted  organizational  use  in  moral  or 
religious  education  and  which  otherwise 
meet  the  criteria  set  forth  under  paragraph  (a) 
of  this  section  and  paragraph  (b)(5)  of  this 
section,  may  be  determined  eligible  for 
certification  in  the  judgment  of  the  Agency. 

And,  22  CFR  502.6(b)(5)  provides  that 

The  Agency  does  not  regard  as  augmenting 
international  understanding  or  good  will  and 
cannot  certify  or  authenticate  any  material 
which  may  lend  itself  to  misinterpretation,  or 
misrepresentation  of  the  United  States  or 
other  countries,  their  peoples  or  institutions, 
or  which  appear  to  have  as  their  purpose  or 
effect  to  attack  or  discredit  economic, 
religious,  or  political  views  or  practices. 

The  foregoing  criteria,  along  with 
other  criteria  set  forth  in  22  CFR 
502.6(b)(1).  (2).  (4)  and  (6)  are 
substantially  the  same  as  those 
iricorporated  in  the  UNESCO  guidelines 
for  nations  participating  in  the  Beirut 
Agreement. 

The  Court's  Decisions 

In  an  October  24, 1986  decision  the 
District  Court  found  that  the  USIA 
regulations  at  22  CFR  502.6(a)(3). 
502.6(b)(3)  and  502.6(b)(5)  violate  the 
First  and  Fifth  Amendments  to  the 
Constitution  and  enjoined  the  Agency 
from  enforcing  the  regulations  as  a  basis 
for  refusing  to  issue  certificates  under 
the  Agreement.  Bullfrog  Films  v.  Wick. 
646  F.  Supp.  492  (CD  Cal.  (1986)). 
Further,  the  Court  ordered  the  Agency  to 
reconsider  the  applications  for 
certificates  for  six  films  which  were  at 
issue  in  that  proceeding.  The 
government  appealed  that  decision  to 
the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  which  has  expedited 
the  appellate  proceedings  (oral 
argument  was  held  on  July  10, 1987).  In 
addition,  because  the  invalidation  of 
these  regulations  left  the  Agency 
without  sufficient  standards  to  carry  out 
its  obligations  under  the  Treaty,  the 
Agency  sought  a  stay  of  the  judgment  so 
that  it  could  continue  to  process 
applications  for  certificates  pending 
appeal.  The  motion  for  a  stay  was 
denied  by  the  District  Court  and  the 
Court  of  Appeals. 

In  the  absence  of  a  stay  and  still 
without  sufficient  criteria,  the  Agency 
has  been  unable  to  process  applications 
for  Beirut  Agreement  certificates.  As 
stated,  on  July  7. 1987,  the  Agency 
instituted  this  proceeding  by  publishing 
an  advance  notice  of  proposed 
rulemaking  requesting  public  comment 
as  to  how  it  might  generate  new  criteria, 
in  lieu  of  the  invalidated  regulations, 
which  would  reconcile  the  Agency's 
obligations  under  the  Beirut  Agreement 
with  the  requirements  of  the  First  and 
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Fifth  ameiK^nents  as  perceived  by  the 
District  Coart  The  conunent  period 
closed  on  Sept  8, 1987.  In  the  meantime, 
at  the  prompting  of  the  plaintiffs  in 
Bullfrog  Films,  the  District  Coart  set  a 
timetable  for  promulgation  of  new 
regulations,  or  in  the  alternative,  for 
reconsideration  of  the  plaintiffs'  six 
films  for  certification  directiy  under  the 
Agreement  Under  that  timetable,  if  the 
Agency  elects  to  proceed  by  issuing  new 
regulations,  the  regulations  must  be 
published  in  the  Fedeial  Register  by 
November  18, 1987. 

The  Agency  has  concluded  that  it  is 
not  feasible  to  reconsider  the  six  fihns  at 
issue  in  Bullfrog  Films  wUhont  (he 
benefit  of  substantive  standards  for 
implementing  the  requirements  of  the 
Beirut  Agreement.  Accwdingly,  guided 
by  the  District  Court's  rulings,  by  the 
language  of  the  Treaty  and  the 
international  nnderstanding  of  its 
application  (as  embodied  in  the 
UNESCO  guidelines),  and  after 
consideration  of  the  public  comments 
submitted  in  tliis  proceeding,  the  Agency 
has  determined  to  adopt  the  interim 
regulations  set  fwth  below  to  sutntitnte 
for  the  regulations  invalidated  by 
District  Court  These  Interim  regulations 
are  adopted  at  this  time  solely  because 
of  the  constraints  placed  upon  the 
Agency  by  the  District  Court's  judgment 
and  timetable.  The  Agency  is  still 
vigorously  pursuing  its  appeal  of  the 
judgment  and  if  the  judgment  is 
ultimately  reversed,  the  Agency  intends 
to  reinstate  the  former  regulations. 
However,  unless  and  untU  the  judgment 
and  timetable  are  stayed  or  reversed, 
the  Agency  will  proceed  to  process  the 
six  films  at  issue  in  Bullfrog  Films  and 
all  other  applications  for  certification 
under  these  interim  regulations.  The 
interim  regulations  are  set  forth 
following  a  discussion  of  the  public 
comments  received. 

The  Comments 

In  response  to  the  advance  notice  of 
proposed  rulemaking,  the  Agency 
received  comments  from  18  parties  by 
the  close  of  the  comment  period, 
September  6, 1987.  The  parties  are  listed 
in  appendix  A.  Two  parties  responded 
after  the  deadline  aiul  their  comments 
were  not  considered.  All  of  the 
comments  submitted  in  a  timely  manner 
were  considered:  however,  not  all 
comments  are  specifically  discussed. 

For  the  most  part  the  comments  did 
not  address  the  question  of  how  to  draft 
regulations  which  would  reconcile  the 
Court's  Orders  and  the  Treaty.  Several 
parties  merely  staled  that  they  liked  the 
regulations  as  they  are  and  asked  that 
they  not  be  changed.  Some  parties 
suggested  that  the  USIA  "delegate"  its 


statutory  function  to  another  body. 
Others  opined  that  the  Agency  should  or 
should  not  certify  material  such  ss 
propaganda,  but  made  no  suggestion  as 
to  how  to  do  so  in  a  manner  which 
would  reconcile  the  Court's  Orders  and 
the  Agreement  All  the  parties  wanted 
the  certification  program  to  resume,  and 
of  course,  desired  that  their  products  be 
included  within  the  definition  of 
"educational,  cultural,  and  scientific." 

Both  Educational  Teaching  Aids  and 
Biomedical  Models  Company  asked  that 
maps,  globes,  scientific  apparatus, 
anatomical  models  and  mathematical 
models  not  be  subjected  to  the  scrutiny 
imposed  on  other  audio  visual  materials, 
because,  they  assert,  these  items  are  per 
se  educational.  Article  I  of  the  Beirut 
Agreement  specifically  defines  materials 
of  an  "educational,  scientific  or  cultural 
character."  Only  those  audio  visual 
materials,  whether  films  or  models, 
which  met  the  definition  contained  in 
Article  I  qualify  for  certification.  The 
Treaty  does  not  recognize  any 
catagories  of  materials  as  being  perse 
entitled  to  certification. 

The  Center  for  Constitutional  Rights, 
which  represents  the  plaintiffs  in  the 
Bullfrog  Films  litigation,  submitted  the 
longest  conmients.  Its  comments  for  the 
most  part  repeated  its  legal  arguments 
made  in  Court;  only  Section  III  of  its  four 
part  submission  contained  suggestions 
for  reconcihng  the  treaty  requirements 
with  the  constitutioxul  mandate 
identified  by  the  District  Court.  The 
Center  suggested  that  USIA  certify  all 
films  except  those  whose  primary 
purpose  or  effect  is  to  amuse  or 
entertain  (22  CFR  502.6(b)(1));  to  inform 
concerning  timely  current  events 
(section  502.6(b)(2));  to  advertise  or  raise 
funds  (section  502.6(b)(4));  or  which 
have  not  yet  been  produced  (section 
502.6(b)(6)).  While  §§  502.6(b)  (1).  (2),  (4) 
and  (6)  provide  examples  of  materials 
which  are  not  "educational,"  they  are 
not  all-inclusive.  Accordingly,  they  do 
not  define  the  term  "educational"  for 
purposes  of  administering  the  Beirut 
Agreement,  nor  do  they  contain  a 
complete  listing  of  materials  which  are 
not  "educational."  Further,  the  Center 
suggested  that  by  restricting  the  denial 
of  certificates  to  films  coming  within  the 
terms  of  §§  502.6(b)  (1).  (2).  (4)  and  (6). 
the  Agency  can  avoid  having  to  address 
the  question  of  the  constitutionality  of 
Article  I  of  the  treaty.  The  Agency  has 
no  way  of  kno%ving  whether  other 
litigants  will  challenge  those  portions  of 
22  C.F.R.  502  not  attacked  in  the  Bullfrog 
litigation,  or  the  constitutionaUty  of 
Article  I  itself.  In  any  event  the  Center's 
conunent  does  not  address  whether  or 
how  the  Agency  can  fulfill  its 


affinmtive  obligation  to  ensure  that 
certified  materials  meet  the 
requirements  of  Article  I. 

Second,  the  Center  made  several 
broad  suggestions  which  it  states  are 
designed  to  prevent  Agency  officials 
from  resting  judgments  on  the  political 
or  social  viewpoint  of  a  film.  The  Center 
suggested  that  materials  not  be  denied 
certificates  because  they  attempt  to 
persuade  to  a  point  of  view  or  espouse  a 
cause.  The  interim  regulations  do  not 
disqualify  materials  from  certification 
merely  because  their  purpose  is  to 
persuade  to  a  poinf-of-view  or  to 
espouse  a  cause.  The  Center  also 
suggested  that  audio  visual  materials 
should  not  be  denied  certificates 
because  they  present  a  viewpoint  or 
viewpoints  critical  of  the  United  States 
or  its  policies.  This  has  never  been  a 
criterion  under  22  CFR  Part  502,  and  is 
not  a  criterion  of  the  interim  regulations. 
Another  comment  is  that  materials 
which  present  an  "unbalanced 
perspective  "  should  not  be  denied 
certification.  The  Center  did  not  attempt 
to  define  the  term  "unbalanced 
perspective,"  which  the  Agency  finds  to 
be  vague  and  susceptible  to  subjective 
application  and  interpretation.  The 
Agency  believes  that  a  more  appropriate 
interpretation  of  the  requirements  set 
forth  in  the  Treaty  that  materials  must 
be  "representative,  authentic  and 
accurate"  is  that  the  materials  must 
present  facts  which  are  not  distorted, 
i.e..  which  represent  the  current  state  of 
factual  knowledge  of  a  subject  or  aspect 
of  a  subject,  and  that  the  facts  not  be 
presented  in  such  a  way  as  to  constitute 
"hate"  material. 

The  Center  further  suggested  that  a 
certificate  should  not  be  denied  because 
the  materials  portray  an  aspect  of  a 
subject  without  presenting  other  aspects 
of  the  subject.  Article  I  of  the  Beirut 
Agreement  specifically  authorizes  the 
certification  of  oth«nwise  qualifying 
materials  which  "instruct  or  inform 
through  development  of  a  subject  or 
aspect  of  a  subject  *  *  '"(emphasis 
added).  The  interim  regulations  refiect 
this  criterion. 

In  addition,  the  Center  suggested  that 
all  materials  whose  "primary  purpose  is 
to  instruct  or  inform  through  the 
development  of  a  subject  or  aspect  of  a 
subject  or  when  their  content  is  such  as 
to  maintain,  increase  or  diffuse 
knowledge,"  should  be  presumed  also  to 
"augment  international  understanding 
and  goodwill"  The  Agency  disagrees. 
Article  I  of  the  Beirut  Agreement  sets 
forth  these  criteria  as  separate  and 
distinct  requirements.  There  is  no 
support  in  the  treaty  language  or  in  its 
interpretation  and  apphcation  in  the 


43756      Federal  Register  /  Vol.  52.  No.  220  /  Monday.  November  16.  1987  /  Rules  and  Regulations 


international  community  to  support  the 
view  that  the  requirement  that  materials 
which  "instruct  or  inform"  are  entitled 
to  a  presumption  that  they  also 
"augment  international  understanding 
and  goodwill."  The  Agency  has 
endeavored  to  adopt  interim  regulations 
which  appropriately  define  and 
implement  all  requirements  set  forth  in 
Article  I  of  the  Beirut  Agreement. 

Courter  Films  &  Associates  (CFA) 
suggested: 

In  order  to  redraft  the  challenged 
regulations  more  specific  wording  might  be 
helpful  to  eliminate  those  films  that  do  not 
meet  the  criteria.  This  might  include  films 
that  primarily  promote  or  sell  a  product  or 
company  (but  must  be  careful  not  to 
eliminate  many  Rne  sponsored  films  that  do 
not  promote  anything  more  than  the 
benevolence  of  the  company  that  paid  for  the 
film,  as  long  as  the  product  is  not  used  and/ 
or  depicted):  films  that  espouse  one  political 
or  religious  point-of-view;  films  that  entertain 
with  no  teaching  aspects.  Further,  category 
guidelines  could  be  Usted  in  an  addendum 
using  those  available  in  the  NICEM  catalogs 
and/or  the  Educational  Film  Ubrary 
Association  categories. 

In  response  to  CFA's  suggestion,  the 
Agency  examined  the  referenced 
catalogs.  NICEM's  catalog  *  (National 
Information  Center  for  Educational 
Media)  contains  no  defmition  of 
educational.  NICEM  collects,  catalogs, 
and  disseminates  information  on 
educational  materials.  The  index 
consists  of  50,000  entries  based  upon 
information  supplied  by  the  Library  of 
Congress  or  by  producers  and 
distributors.  It  catalogs  the  materials  by 
subject,  audience  and/or  grade  level 
and  by  title.  No  criteria  for  inclusion  are 
discussed.  Additionally,  the  Agency 
contacted  the  Educational  Film  Library 
Association.  That  organization  said  it 
considered  all  films,  regardless  of 
content,  to  be  educational. 

As  neither  of  the  two  suggested 
inquiries  proved  fruitful,  the  Agency 
turned  to  the  "Educational  Film/Video 
locator  of  the  Consortium  of  University 
Film  Centers."  *  This  index  contains  no 
de^ition  of  educational.  Rather,  it  is  a 
compilation  of  films  and  video  titles 
held  by  member  libraries  of  the 
Consortium.  The  48,300  listed  films  and 
video  titles  were  viewed  and  selected 
by  film  library  staffs  as  being  in  demand 
by  educators.  The  criteria  for  inclusion 
appear  to  be  the  interest  in  the  material 
by  the  member  university  libraries. 
lliu*,  tliis  inquiry  was  not  fruitful. 

In  sum,  while  the  commentors 
provided  various  suggestions  as  to  how 
the  Agreement  can  be  interpreted  in 


■  Index  lo  16  mm  Educational  films.  AcceM 
iniwvatkina.  Inc.  Alt>u<)uerque.  New  Mexico.  (1984). 
*  Kit  Bowkar  Company.  New  York.  19e& 


order  to  accommodate  the  constitutional 
concerns  expressed  by  the  District 
Court,  none  of  the  commentors  offered 
an  alternative,  positive  definition  of 
"educational,  scientific  and  cultural" 
which  accords  with  both  the  Agreement 
and  the  Constitution,  as  interpreted  by 
the  District  Court. 

Discussion 

For  purposes  of  these  interim 
regulations,  the  Agency's  objective  is  to 
attempt  to  resume  administering  the 
Beirut  Agreement  without  either 
violating  this  nation's  obligations  to 
other  governments  under  its  terms,  or 
violating  applicable  constitutional 
requirements.  Accordingly,  the  Agency 
has  determined  to  be  guided  in  its 
certification  decisions  by  the  primarily 
didactic  thrust  of  the  Treaty  definition  of 
"educational,  scientific  and  cultural" 
audio  visual  materials,  i.e.,  materials 
whose  "primary  purpose  is  to  instruct  or 
inform,"  or  which  "maintain,  increase  or 
diffuse  knowledge."  The  Agency 
interprets  these  terms  to  include  factual 
and  demonstrative  presentations  which 
represent  the  current  state  of  knowledge 
on  the  subject  (including  the  current 
state  of  knowledge  on  historical  events) 
and  which  are  verifiable  by  generally 
accepted  methods.  This  last  proviso 
would  not  require  the  Agency  to  verify 
the  facts,  but  only  to  satisfy  itself, 
through  submissions  by  the  applicant 
and/or  consultation  with  experts,  if 
necessary,  that  such  verification  would 
be  possible.  The  Agency  is  also 
cognizant  of  its  obligation  under  Article 
I  to  consider  whether  a  material's 
content  is  such  as  to  "augment 
international  understanding  and 
goodwill."  In  this  sense,  the  Agency 
does  not  believe  that  the  Treaty  is 
intended  to  apply  to  materials  which, 
even  if  considered  "factual"  or 
"demonstrative."  present  or 
demonstrate  the  facts  so  selectively  as 
to  constitute  an  incitement  of  hatred  or 
violence  against  a  government,  group  or 
person.  See  National  Alliance  v.  United 
States,  710  F.2d  868  (1983)  (publication 
of  American  Nazi  umbrella  organization 
promoting  extreme  white  supremacist 
views  meets  no  definition  of 
"educational"  material).  And,  even 
where  facts  concerning  any  subject  or 
aspect  of  a  subject  are  simply  presented 
in  such  a  way  as  to  reflect  a  particular 
viewpoint,  the  Agency  believes  that  the 
Treaty's  requirements  that  materials 
"instruct  or  inform"  or  "augment 
international  understanding  and 
goodwill"  requires,  at  a  minimum,  that 
the  materials  acknowledge  the  existence 
of  other  viewpoints  or  opinions,  if  any. 
Finally,  the  interim  regulations  reiterate 
the  Article  I  requirement  (which  has  not 


been  challenged  in  the  Bullfrog  Films 
litigation)  that  the  technical  quality  of 
the  material  be  such  that  it  does  not 
interfere  with  the  use  made  of  it. 

In  addition  to  the  foregoing 
consideration  in  determining  whether  to 
grant  a  certificate,  the  Agency  believes 
that  it  is  obligated  by  international 
understandiiig  and  practice  under  the 
Beirut  Agreement  to  advise  foreign 
governments  when  audio  visual  material 
is  presented  in  such  a  way  as  to 
constitute  political,  economic  or 
religious  propaganda.  The  Agency's 
belief  is  based  upon  Article  I.  the 
UNESCO  guidelines  for  the  Agreement 
and  upon  the  longstanding 
interpretation  of  the  Treaty  accepted  in 
the  international  community.  Moreover, 
it  is  clear  that  there  is  no  constitutional 
barrier  to  the  expression  of  such  an 
opinion  on  the  part  of  our  Government. 
See  Block  v.  Meese.  793  F.2d  1303, 1311 
(D.C.  Cir.  1986)  (government  expression 
of  opinion  that  a  film  is  political 
propaganda  does  not  infringe  a  film 
distributor's  first  amendment  rights;  the 
govenmient  is  entitled  to  "add  its  voice 
to  the  many  it  must  tolerate").  See  also 
Meese  v.  Keene,  107  S.Ct.  1862. 1869 
(1978)  (government  can  express  its 
opinion  that  a  film  is  propaganda,  i.e., 
that  it  is  substantially  "adapted  to 
prevail  upon,  indoctrinate,  convert, 
induce  or  in  any  other  way  influence" 
the  viewer  with  respect  to  particular 
political,  economic  or  religous  views  or 
practices).  However,  to  the  extent  that 
the  former  regulations  were  designed  to 
enable  the  Agency  to  provide  this  kind 
of  advice  to  foreign  governments  in  the 
form  of  a  denial  of  a  certificate  under 
the  Beirut  Agreement,  this  is  no  longer 
possible  because  those  regulations  have 
been  invalidated. 

Accordingly,  the  interim  regulations 
provide  for  the  Government  to  continue 
to  meet  its  obligation  to  convey  this 
information  to  foreign  governments 
without  using  it  as  a  basis  for  denying  a 
certificate.  Instead,  when  the  Agency 
determines  that,  in  its  opinion,  material 
which  otherwise  meets  the  interim 
criteria  for  certification  constitutes 
propaganda,  the  Agency  may  so  indicate 
in  the  "Summary  of  Contents"  section  of 
the  certificate.  When  an  applicant 
identifies  a  specific  audience  for  its 
material,  the  Agency  may  also  use  the 
"Summary  of  Content"  section  to 
express  an  opinion  as  to  whether  the 
identified  audience  possesses  the 
necessary  background  or  training  to 
understand  the  subject  matter,  lliis 
latter  comment  is  designed  to  assist  in 
the  wider  acceptance  of  U.S.-produced 
educational  audio  visual  materials,  and 
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in  encouraging  producers  accurately  to 
iclentify  likely  audiences  or  users. 

Findings  and  Conclusions 

The  Agency  concludes  that  it  will 
adopt  the  regulations  set  forth  herein  on 
an  interim  basis  effective  December  16, 
1967,  and  will  begin  to  make 
certification  decisions  at  that  time.  The 
public  is  invited  to  submit  comments  in 
8  timely  manner  as  described  earlier  in 
this  notice. 

This  decision  does  not  significantly 
affect  the  quality  of  the  human 
environment  and  is  not  a  major  or 
regulatory  action  under  the  Energy  and 
Conservation  Act  of  1975. 

This  rule  docs  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
cignificant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act. 
Information  collection  requirements 
contained  in  this  regulation  §  502.6(a)(3), 
502.6(b)(3).  and  502.6(b)(5)  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (42 
U.S.C.  3501-3520)  and  have  been 
assigned  0MB  Control  Numbers. 

List  of  Subjects  in  22  CFR  Part  502 

Education,  Imports,  Trade  agreements. 

PART  502— [AMENDED] 

The  authority  for  Part  502  continues  lo 
read: 

Authority:  5  U.S.C.  301, 19  U.S.C.  2051, 
2052.  22  U.S.C.  1431  et  seq..  E.0. 11311.  31  FR 
13413,  3  CFR  1966-1970  comp.  page  593. 

2.  In  §  502.6.  paragraphs  (b)(3)  and 
(b)(5)  are  removed  and  paragraph  (a)(3) 
is  revised  to  read  as  follows: 

§S02.6    Sulwtantive  criteria. 

(a)  •  •  * 


(3)  Audio  visual  materials  which  are 
deemed  "educational,  scientific  or 
cultural '  for  the  purposes  of  Article  I  of 
the  Beirut  Agreement  of  1948  are  those 
"whose  primary  purpose  or  effect  is  to 
instruct  or  inform  through  the 
development  of  a  subject  or  aspect  of  a 
subject,  or  when  their  content  is  such  as 
to  maintain,  increase  or  diffuse 
knowledge,  and  augment  international 
understanding  and  goodwill,"  as  defined 
below  as  comprising  the  following 
elements: 

(i)  The  content  of  the  audio  visual 
material  is  presented  in  a  primarily 
factual  or  demonstrative  manner. 

(ii)  To  the  extent  that  the  material 
reflects  a  viewpoint  or  viewpoints  which 
purport  to  be  supported  by  factual 
bases,  the  facts  are  not  distorted.  The 
facts  will  be  deemed  distorted  if  they  do 
not  represent  the  current  state  of  factual 
knowledge  of  a  subject  or  aspect  of  a 
subject,  vrifiable  by  generally  accepted 
methods,  or  if  the  facts  are  presented  in 
such  a  way  as  to  constitute  hate 
material  (such  as  the  racial  supremacist 
material  involved  in  National  Alliance 
V.  United  States.  710  F.2d  868  (1983)). 

(iii)  To  the  extent  that  the  material 
presents,  promotes,  or  advocates  a 
conclusion  or  viewpoint  for  which 
different  viewpoint(s),  theory(ies)  or 
interpretation(s)  may  exist,  the  material 
acknowledges,  presents  or  refers  to  the 
existence  of  a  difference  of  opinion  or 
other  point  of  view. 

(iv)  The  technical  quality  is  such  that 
it  does  not  interfere  with  the  use  made 
of  the  material. 

In  the  "Summary  of  Content"  section 
of  the  certificate,  the  Agency,  in  its 
discretion,  may  identify  material  that  in 
its  opinion  constitutes  propaganda,  in 
that  it  is  substantially  adapted  to  prevail 
upon,  indoctrinate,  convert,  induce  or  in 
any  other  way  influence  a  viewer  or 
user  with  reference  to  any  specific 
political,  religious  or  economic  views, 
practices,  movements,  causes  or 
systems  or  belief.  Where  an  applicant 
identifies  an  intended  audience  the 
Agency  may  also  express  an  opinion  in 
the  "Summary  of  Content"  section  of  the 
certificate  as  to  whether  that  audience 
possesses  the  background  or  training  to 
understand  the  subject  matter. 

November  6, 1987. 
Charles  Z.  Wick, 

Director,  United  States  Information  Agency. 
(FR  Doc.  87-26384  Filed  11-13-87:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  925 

Pemrtanent  Regulatory  Program  of 
Missouri:  Extension  of  Deadline  for 
Submission  of  Blaster  Certification 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

ACnOH:  Final  rules. 

summary:  OSMRE  is  announcing  the 
approval  of  a  request,  from  the  State  of 
Missouri,  to  extend  the  deadline  for 
submission  of  a  required  amendment  to 
its  permanent  regulatory  program  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA), 
hereinafter  referred  to  as  the  Missouri 
program.  The  required  amendment 
concerns  requirements  for  certification 
of  blasters. 

EFFECTIVE  DATE:  November  16, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  J.  Kovacic,  Director,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  Kansas  City  Field  Office, 
1103  Grand  Avenue.  Room  502.  Kansas 
City,  Missouri  64106,  Telephone:  (816) 
374-5527. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Missouri  Program 

The  Secretary  of  the  Interior  approved 
the  Missouri  program  on  November  21, 
1980  (45  FR  77017).  Information  pertinent 
to  the  general  background  and  revisions 
to  the  permanent  program  submission, 
as  well  as  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Missouri  program  can  be 
found  in  the  November  21. 1980  Federal 
Register  (45  FR  77017).  Subsequent 
actions  concerning  proposed 
amendments  and  the  conditions  of 
approval  are  codified  at  30  CFR  925.10, 
925.15,  925.16,  and  925.20. 

II.  Request  for  Deadline  Extension 

On  March  4, 1983.  OSMRE 
promulgated  30  CFR  Part  850,  that 
establishes  Federal  standards  for  the 
training  and  certification  of  blasters  (48 
FR  9486).  Section  850.12  of  these 
regulations  stipulates  that  the  regulatory 
authority  shall  develop  and  adopt  a 
program  to  examine  and  certify  all 
persons  who  are  directly  responsible  for 
the  use  of  explosives  in  a  surface  coal 
mining  operation  within  12  months  after 
approval  of  the  State  program  or  within 
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12  moaths  after  publication  of  30  CFR 
Part  850.  wiiichever  ia  later.  In  the  caae 
of  Missourfs  program,  as  codified  at  30 
CFR  925.16(i).  the  applicable  date  is  12 
months  after  publication  of  the  Federal 
rules,  or  March  4. 1S84. 

On  August  6, 1964.  (Administrative 
Record  Na  MO-272],  Missouri  advised 
OSMRE  that  it  would  be  unable  to  meet 
the  March  4. 1984  deadline  because  the 
State  was  depending  on  technical 
assistance  from  knowledgeable  parties 
outside  the  State's  staff  to  assist  in 
preparation  of  the  certification  program. 
It  was  also  necessary  to  accommodate 
the  State's  regulatory  process  in 
accordance  with  rule  making  procedures 
established  by  the  Missouri  Secretary  of 
State.  The  State  requested  a  one-year 
extension  to  develop  and  adopt  a 
blaster  certification  program.  On 
October  28. 1984.  OSMRE  granted 
Missouri  an  extension  to  August  6, 1965 
(49  FR  43055). 

On  August  4, 1985  (Administrative 
Record  No.  MO-282).  the  Director  of  the 
Misso\iri  Land  Reclamation  Commission 
advised  OSMRE  that  the  State  would 
require  another  extension  of  time  to 
complete  the  following:  (1)  Contract 
negotiations  with  consultants  to 
establish  certification  procedures  and  a 
test;  (2)  incorporation  of  the  certification 
procedures  and  test  format  in  the 
Missouri  Code  of  Regulations:  and  (3] 
gaining  approval  of  the  State  program 
amendment.  On  November  15. 1985, 
OSMRE  granted  an  extension  to  August 
6. 1986  (50  FR  47219). 

By  letter  dated  March  13, 1986 
(Administrative  Record  No.  MO-289), 
the  Missouri  Land  Reclamation 
Commission  formally  submitted  a 
proposed  amendment  addressing  blaster 
certification.  But  by  letter  dated 
September  18, 1986  (Administrative 
Record  No.  MO-299),  Missouri 
requested  that  this  amendment  be 
withdrawn  from  consideration.  Although 
State  regulations  had  been  adopted  on 
this  issue,  the  actual  programs  for 
training,  examination  and  certification 
had  not  been  initiated.  In  addition,  the 
State  had  not  implemented  any  new 
regulations  regarding  performance 
standards  on  explosives  that  ultimately 
go  hand  in  hand  with  the  blaster 
certification  regulations.  By  notice  in  the 
January  7. 1987  Federal  Register  OSMRE 
granted  this  request  (52  FR  535).  On 
April  10, 1987  (Administrative  Record 
No.  MO-309].  Missouri  requested  that 
the  submission  deadline  be  extended  to 
June  30. 198&  because  July  1. 1987  would 
be  the  Hrst  date  allowable  by  the 
Missouri  Office  of  Administration  to 
enter  into  a  contract  agreement  for  the 
development  of  a  program  for  the 


current  fiscal  year.  A  revised  schedule 
was  submitted  outlining  the  remaining 
steps  to  be  taken  to  complete  the 
program  and  regulation  revision. 
OSMRE  announced  receipt  of  this 
request  in  the  June  12, 1987  Federal 
Register  (52  FR  22499). 

in.  Public  Comment 

The  Director  solicited  public  comment 
and  provided  opportunity  for  a  public 
hearing  on  the  proposed  extension  in  the. 
June  12, 1987  Federal  Register  (52  FR 
22499).  No  comments  were  received 
during  the  public  comment  period,  that 
opened  June  12, 1987  and  closed  July  13, 
1987.  Pursuant  to  section  503(b)  of 
SMCRA  and  30  CFR  732.17(h)(10)(i). 
comments  were  also  solicited  from 
various  Federal  agencies.  The  Federal 
agencies  had  no  comments. 

IV.  Director's  Determinatioa 

The  Director  has  determined  that  an 
extension  of  the  deadline  for  Missouri  to 
submit  regulations  and  a  program  for 
blaster  training,  examination  and 
certification  is  warranted  because  the 
State  has  had  several  large 
unanticipated  workloads  put  on  its  Land 
Reclamation  Staff.  These  workloads  are 
due  to  problems  with  its  alternative 
bonding  system  and  the  need  to  pursue 
additional  program  funding  sources. 
These  workloads  have  delayed 
development  of  the  blaster  certification 
program  into  the  current  fiscal  year. 
Therefore,  he  is  amending  30  CFR 
925.16(1)  to  extend  the  deadline  for 
submission  until  June  30, 1986. 

V.  Additional  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28, 1961,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3. 4. 
7.  and  9  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  section  does 
not  require  preparation  of  a  regulatory 
impact  analysis  statement  or  regulatory 
review  by  OMB. 

The  Department  of  the  Interior  has 
detennioed  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 


impose  any  new  requirements:  rather  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  OMB  under  44  U.S.C.  3507. 

List  of  Sui^ecte  in  SO  CFR  Part  925 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

James  W.  Woriunan, 

Deputy  Director,  Operations  and  Technical 
Services,  Office  of  Surface  Mining 
Reclamation  and  Enforcement 

Dated:  November  e,  1987. 

PART  925— MtSSOURI 

Part  925  of  TiUe  30.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  925  is 
added  to  read  as  follows,  and  the 
authority  citations  following  the 
sections  in  Part  925  are  removed: 

Authority:  Pub.  L.  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
l].S.C.\2metseq.]. 

§925.16    [Amended] 

2.  In  paragraph  (i)(l]  introductory  text 
of  S  925.16,  remove  the  date  "August  6, 
1986".  and  add  in  its  place  "June  30. 
1988". 

[FR  Doc.  87-26374  Filed  11-13-87;  8:45  am) 
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30  CFR  Pert  925 

Permanent  Regulatory  Program  of 
MIsaouri;  Extension  of  Deadlines  for 
Submission  of  Required  Amendments 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

action:  Final  rule. 

SUMMARY:  OSMRE  is  announcing  the 
approval  of  a  request,  from  the  State  of 
Missouri,  to  extend  the  deadlines  for 
submission  of  two  required  amendments 
to  its  regulatory  program  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  required 
amendments  concern  the  civil  penalty 
assessment  process  and  initial  program 
revegetation  success  standards  for  trees 
and  shrubs. 

EFFECTIVE  DATE:  November  16, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  J.  Kovacic,  Director,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  Kansas  City  Field  Office, 
1103  Grand  Avenue.  Room  502.  Kansas 


City,  Missouri  64106.  Telephone:  (816) 
374-5527. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Missouri  Program 

The  Secretary  of  the  Interior  approved 
the  Missouri  program  on  November  21, 
1980  (45  FR  77017).  Information  pertinent 
to  the  geneal  background  and  revisions 
to  the  permanent  program  submission, 
as  well  as  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  cctoditions  of 
approval  of  the  Missouri  program  can  be 
found  in  the  November  21. 1980  Federal 
Register  (45  FR  77017).  Subsequent 
actions  concerning  proposed 
amendments  and  the  conditions  of 
approval  are  codified  at  30  CFR  925.10, 
925.15.  925.16  and  925.20. 

II.  Request  for  Deadline  Extension 

On  January  7, 1987,  OSMRE  approved 
certain  amendments  to  the  Missouri 
program.  As  set  forth  at  30  CFR  925.16  (j) 
and  (k).  Missouri  was  also  required  to 
submit  further  amendments  to  ensure 
that  its  program  would  be  no  less 
effective  than  the  Federal  regulations 
with  respect  to  initial  program 
revegetation  success  standards  and  the 
State's  civil  penalty  assessment 
procedures. 

On  April  9. 1987,  Missouri  requested 
that  the  deadlines  for  submission  of  the 
subject  required  amendments  be 
extended  to  October  31, 1988  and  April 
30. 1988  (Administrative  Record  No. 
MO-308).  The  State  noted  that  it  was 
currently  developing  extensive  program- 
wide  regulatory  revisions  in  response  to 
Federal  regulation  changes,  and  that  the 
requested  deadline  revisions  would 
allow  it  to  submit  the  required 
amendments  in  a  manner  consistent 
with  the  revised  schedule  for  this 
regulatory  reform  effort.  OSMRE 
announced  receipt  of  the  request  in  the 
June  12, 1987  Federal  Regkter  (52  FR 
22500). 

III.  Public  Comment 

The  Director  solicited  public  comment 
on  the  proposed  extensions  in  the  June 
12. 1987  Federal  Register  (52  FR  22500). 
No  comments  were  received  during  this 
comment  period,  which  opened  June  12. 
1987  and  closed  July  13. 1987.  Pursuant 
to  section  503(b)  of  SMCRA  and  30  CFR 
732.17(h)(10)(i].  comments  were  also 
solicited  from  various  Federal  agencies. 
No  comments  were  received. 

rv.  Director's  Determination 

Based  on  the  reasons  cited  in  the 
Missouri  request,  as  discussed  in  the 
section  of  this  notice  entitled  "Request 
for  Deadline  Extensions",  the  Director 
has  determined  that  an  extension  of  the 


deadlines  for  submission  of  the 
amendments  required  by  30  CFR  925.16 
(j)  and  (k)  is  warranted.  Therefore,  he  is 
amending  30  CFR  Part  925  to  extend  the 
deadline  for  submission  of  required 
amendment  (j)  to  October  31, 1988.  and 
the  required  amendment  (k)  to  April  30. 
1988. 

V.  Additional  Determinations 

J.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  needs  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28, 1981,  the  OHice  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  section  3, 4, 
7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  statement  and 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.).  This  rule  will  not 
impose  any  new  requirements:  rather  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  v\rill  be  met  by  the  State 

3.  Paperwork  Reduction  Act 

llus  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  OMB  under  44  U.S.C. 
3507. 

List  of  Subjects  in  30  CFR  Part  925 

Coal  mining.  Intergovernmental 
relations,  Surface  mining,  Undergroimd 
mining. 

James  W.  Wortcman, 

Deputy  Director,  Operation  and  Technical 
Services.  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
Date:  Noveml>er  6. 1987. 

PART  925— MISSOURI 

Part  925  of  Title  30.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  925 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.1201e/se9.). 


{925.16    (Amended] 

2.  In  S  925.16,  paragraph  (j)  is 
amended  by  removing  "February  28, 
1988".  and  adding  in  its  place  "October 
31. 1988". 

3.  In  S  925.16,  paragraph  (k)  is 
amended  by  removing  "August  30. 
1967".  and  adding  in  its  place  "April  30. 
1988". 

|FR  Doc.  87-26373  Filed  11-13-87;  8:45  amj 
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30  CFR  Part  934 

Approval  of  Amendments  to  ttie  Nortti 
Dakota  Permanent  Regulatory 
Program 

AOENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

ACTION:  Final  rule. 

summary:  The  Director,  OSMRE  is 
announcing  the  approval  of  proposed 
amendments  submitted  by  the  State  of 
North  Dakota  to  modify  its  permanent 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA). 

The  proposed  amendments,  submitted 
April  3. 1987,  include  modifications  to 
the  State's  statute  concerning 
performance  bond  requirements. 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  proposed  amendments,  the 
Director  has  determined  that  the 
proposed  modifications  meet  the 
requirements  of  SMCRA  and  the  Federal 
regulations.  He  is.  therefore,  approving 
the  proposed  amendments  as  submitted 
on  April  3, 1987.  The  Federal  rules  at  30 
CFR  Part  934  codifying  decisions 
concerning  the  North  Dakota  program 
are  being  amended  to  implement  this 
action. 

EFFECTIVE  DATE:  July  1. 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Jerry  R.  Ennis.  Director,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Casper  Field  Office. 
Federal  Building.  100  East  B  Street, 
Room  2128,  Casper,  Wyoming  82601- 
1918:  Telephone:  (307)  261-5776. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Information  concerning  the  general 
background  on  the  permanent  program, 
general  background  on  the  State 
progra.-n  approval  process,  general 
background  on  the  North  Dakota 
program  submission.  Secretary's 
findings,  disposition  of  public  comments, 
and  Secretary's  decision  of  conditional 
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approval  can  be  found  in  the  December 
15. 1980  Federal  Register  (45  FR  82214). 
Subsequent  actions  concerning  approval 
of  program  amendments  are  identified  at 
30  (JR  934.15. 

IL  Submission  of  Amendments 

On  April  3, 1987,  the  State  of  North 
Dakota  submitted  a  proposed 
amendment  to  its  approved  permaneat 
regulatory  program.  The  amendment 
consists  of  revisions  to  the  approved 
North  Dakota  statute  made  by  the  1987 
Legislative  Assembly.  The  amended 
sections  of  the  statute,  North  Dakota 
Century  Code  (NDCC),  and  brief 
description  of  the  amended  subject 
areas  are  as  follows:  section  38-14.1- 
16(2) — revised  statute  concerning 
performance  bond  amount;  section  38- 
14.1-16(7) — revised  statute  concerning 
sufficiency  of  surety,  and  section  38- 
14.1-17(7) — revised  statute  conceming 
criteria  for  performance  bond  release. 

The  May  6, 1987  Federal  Register 
announced  receipt  of  the  proposed 
amendment  and  invited  public  comment 
(52  FR  16863).  The  public  coounent 
period  ended  June  5, 1987.  A  public 
hearing  scheduled  for  June  1. 1987  was 
not  held  since  no  person  requested  the 
hearing. 


in.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  conceming  the  proposed 
amendbnent  submitted  to  OSMRE  by  the 
State  of  North  Dakota  on  April  3, 1987. 
The  Director  finds  that  the  amended 
provisions  meet  the  requirements  of 
SMCRA  and  30  CFR  Chapter  VII.  The 
Director  may  require  further  changes  in 
the  future  as  a  result  of  the  ongoing 
review  of  the  North  Dakota  program  in 
light  of  Federal  regulatory  revisions  and 
court  decisions. 

Section  38-14.1-16  Performance  bond- 
Amount — Sufficiency  of  surety — 
Amount  of  forfeiture. 


UMI 


1.  North  Dakota  has  amended 
subsection  2  of  section  38-14.1-18  of  the 
North  Dakota  Century  Code  (NDCC) 
conceming  performance  bond  amount 
Minor  dumges  were  made  for  clarity 
and  excess  language  has  been  removed. 
The  amended  statute  also  removes 
specific  minimum  bond  amounts  per 
acre,  and  relies  on  the  more  general 
criteria  of  the  bond  amount  being 
sufficient  to  complete  the  reclamation 
plan  in  event  of  forfeiture.  The  new 
language  more  closely  follows  the 
Federal  standards  at  section  509(a)  of 
SMCRA.  and  continues  to  require  a 
$10,000  itiininnim  boud  foT  a  permit  area. 
The  Director,  thereibre.  finds  the  revised 


State  statute  at  NDCC  38-14.1-16(2)  no 
less  stringent  than  the  Federal  statute  at 
section  509(a]  of  SMCRA. 

2.  North  Dakota  has  amended 
subsection  7  of  NDCC  section  38-14.1-16 
conceming  sufficiency  of  surety.  The 
amended  statute  has  generally  been 
revised  for  clarity  and  excess  language 
removed.  North  Dakota  has  added 
language  consistent  with  30  CFR 
800.16(e)(2)  allowing  90  days  for  a 
permittee  to  provide  substitute  bond 
coverage  if  a  corporate  surety's  license 
is  suspended  or  revoked.  Language  is 
also  revised  to  provide  that  the  permit 
may  be  suspended  for  failure  to  make  a 
bond  substitution  within  30  days,  and 
that  it  shall  be  suspended  if  no 
substitute  bond  is  provided  within  90 
days.  Although  the  statute  as  revised 
does  not  contain  language  which  would 
require  the  operator  to  cease  coal 
extraction  and  comply  with  30  CFR 
816.132  or  817.132  and  inmiediately 
begin  reclamation  on  the  area  after  90 
days  as  required  in  30  CFR  80ai6(e)(2), 
the  amended  statutory  language  does 
not  conflict  with  Federal  requirements. 
The  Director  is  approving  the  statutory 
change  in  NDCC  38-14.1-16(7),  but 
recognizes  that  further  conforming 
changes  in  the  North  Dakota  program 
wili  be  necessary  to  address  the 
requirements  of  30  CFR  80ai6(e)(2).  At    ' 
present,  OSMRE  has  another  North 
Dakota  rulemaking  action  in  progress 
concerning  amendments  to  the  State's 
bonding  regulations.  Any  deficiency 
found  in  the  North  Dakota  bonding 
program  will  be  addressed  in  that 
rulemaking. 

Release  of  performance  bond- 
Schedule— Notification — Public  Hearing 

3.  North  Dakota  has  amended 
subsection  7  of  NDCC  section  38-14.1-17 
concerning  criteria  for  performance 
bond  release.  The  amended  statute  has 
generally  been  revised  for  clarity  and 
excess  language  removed.  North  Dakota 
has  retained  their  four-stage  bond 
release  as  opposed  to  the  three-state 
release  in  section  519(c)  of  SMCRA. 
Specifically,  subsection  7(c)  has  been 
changed  from  release  of  an  additional 
twenty  percent  of  the  bond  after 
vegetation  is  established  to  release  of  an 
additional  amoimt  of  the  bond.  This 
change  more  closely  resembles  the 
language  at  519(c)(2)  of  SMCRA. 
Specific  references  to  reclamation  being 
in  accordance  with  the  approved  plan 
for  the  first  three  stages  of  bond  release 
have  been  deleted;  however,  this 
provision  is  adequately  addressed  in 
NDAC  6&-05.2-12-11.  The  Director, 
therefore,  finds  the  revised  State  statute 
at  NDCC  38-14.1-17(7)  no  less  stringent 


than  the  Federal  statute  at  section  519(c) 
of  SMCRA. 

IV.  Public  Comments 

The  Director  solicited  public  comment 
on  the  proposed  amendment  in  the  May 
6, 1987  FadeBBi  Register  (52  FR  16883). 
No  comments  were  received. 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(10)(i).  comments 
were  also  solicited  from  various  Federal 
agencies.  No  substantive  comments 
were  received  from  the  respondents. 

V.  Director's  Decision 

The  Director,  based  on  the  above 
findings,  is  approving  the  proposed 
amendments  to  the  North  Dakota 
program,  as  submitted  on  April  3. 1987. 
The  Federal  rules  at  30  CFR  Part  934  are 
being  amended  to  implement  this 
decision. 

The  final  rule  is  being  made  effective 
July  1. 1987  to  coincide  with  the  effective 
date  of  the  State  amendment  approval 
and  to  encourage  States  to  conform  their 
programs  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Requirements 

1.  Compliance  with  the  National 
En  vimnmental  Policy  Act  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act.  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 
exemption  from  sections  3, 4, 7.  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  fi'om  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

This  rule  will  not  impose  any  new 
requirements:  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  infonnati(ui  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  US.C.  3507. 


List  of  Subjects  in  30  CFR  Part  934 

Coal  mining.  Inteigovemmental 
relations.  Suilbce  mining.  Undeiground 
mining. 

Date*  November  2, 1987. 
James  W.  Workman. 

Deputy  Director,  Operations  and  Technical 
Services.  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

PART  934— NORTH  DAKOTA 

30  CFR  Part  934  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  934  is 
revised  to  read  as  follows  and  the 
authority  citations  following  the 
sections  in  Part  934  are  removed: 

Authority:  Pub.  L  95-B7,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  efse^.). 

2.  30  CFR  Part  934.15  is  amended  by 
adding  a  new  paragraph  (i)  as  follows: 

§934.15    Approval  of  amendments  to  Stat* 
regulatory  program. 

***** 

(i)  The  following  amendment  to  the 
North  Dakota  permanent  regulatory 
program,  submitted  to  OSMRE  April  3. 
1987.  is  approved  effective  July  1, 1987: 
modifications  to  NDCC  38-14.1-16(2) 
conceming  performance  bond  amount; 
modifications  to  NDCC  38-14.1-16(7) 
conceming  sufficiency  of  surety;  and 
modifications  to  38-14.1-17(7) 
conceming  criteria  for  performance 
bond  release. 

[FR  Doc.  87-26245  Filed  11-13-87;  8:45  am) 
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VETERANS  ADMINISTRATION 

38  CFR  Part  36 

Decrease  in  Maximum  Permissible 
Interest  Rates  on  Guaranteed 
Manufactured  Home  Loans,  Home  and 
Condominium  Loans,  and  Home 
Improvement  Loans 

agency:  Veterans  Administration. 
action:  Final  regulations. 

summary:  The  VA  (Veterans 
Administration)  is  decreasing  the 
maximum  interest  rates  on  guaranteed 
manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
unit  and  lot  loans.  In  addition,  the 
maximum  interest  rates  applicable  to 
fixed  payment  and  graduated  payment 
home  and  condominium  loans,  and  to 
home  improvement  and  energy 
conservation  loans  are  also  decreased. 
These  decreases  in  interest  rates  are 
possible  because  of  recent 
improvements  in  the  availability  of 


funds  m  various  credit  markets.  The 
decrease  in  the  interest  rates  will  allow 
eligible  veterans  to  obtain  loans  at  a 
lower  monthly  cost. 
EFFECTIVE  DATE:  November  10. 1987. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mr.  George  D.  Moerman,  Loan  Guaranty 
Service  (264),  IJepartraent  of  Veterans 
Benefits.  Veterans  Administration,  810 
Vermont  Avenue,  NW..  Washington,  DC 
20420  (202-233-3042). 
SUPPlfMENTARY  INFORMATION:  The 

Administrator  is  required  by  section 
1819(f),  title  38,  United  States  Code,  to 
establish  maximum  interest  rates  for 
manufactured  home  loans  guaranteed  by 
the  VA  as  he  finds  the  manufactured 
home  loan  capital  markets  demand. 
Recent  market  indicators — including  the 
prime  rate,  the  general  decrease  in 
interest  rates  charged  on  conventional 
manufactured  home  loans,  and  the 
decrease  of  other  short-term  and  long- 
term  interest  rates — have  shown  that  the 
manufactured  home  capital  markets 
have  improved.  It  is  now  possible  to 
decrease  the  interest  rates  on 
manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
unit  and  lot  loans  while  still  assuring  an 
adequate  supply  of  funds  bom  lenders 
and  investors  to  make  these  types  of  VA 
loans. 

The  Administrator  is  also  required  by 
section  1803(c),  title  38,  United  States 
Code,  to  establish  maximum  interest 
rates  for  home  and  condominium  loans 
including  graduated  payment  mortgage 
loans,  and  loans  for  home  improvement 
purposes.  Market  indicators  similarly 
favor  reductions  in  the  maximum 
interest  rates  for  these  types  of  loans. 
These  lower  interest  rates  should  assist 
more  veterans  in  the  purchase  of  homes 
and  condominiums  or  to  obtain 
improvement  loans  because  of  the 
decrease  in  the  monthly  loan  payments 
for  principal  and  interest. 

Regulatory  Flexibility  Act/Executive 
Order  12291 

For  the  reasons  discussed  in  the  May 
7, 1981  Federal  Register,  (46  FR  25443).  it 
has  previously  been  determined  that 
final  regulations  of  this  type  which 
change  the  maximum  interest  rates  for 
loans  guaranteed,  insured,  or  made 
pursuant  to  chapter  37  of  title  38,  United 
States  Code,  are  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612. 

These  regulatory  amendments  have 
also  been  reviewed  under  the  provisions 
of  Executive  Order  12291.  The  VA  fmds 
that  they  are  not  "major  rules"  as 
defined  in  that  Order.  The  existing 
process  of  informal  consultation  among 
representatives  within  the  Executive 


Office  of  the  President,  OMB,  the  VA 
and  the  Department  of  Housing  and 
Urban  Development  has  been 
determined  to  be  adequate  to  satisfy  the 
intent  of  this  Executive  Order  for  this 
category  of  regulations.  This  altemative 
consultation  process  permits  timely  rate 
adjustments  with  minimal  risk  of 
premature  disclosure.  In  summary,  this 
consultation  process  will  fulfill  the 
intent  of  the  Executive  Order  while  still 
permitting  compliance  with  statutory 
responsibilities  for  timely  rate 
adjustments  and  a  stable  fiow  of 
mortgage  credit  at  rates  consistent  with 
the  market. 

These  final  regulations  come  within 
exceptions  to  the  general  VA  policy  of 
prior  publication  of  proposed  rules  as 
contained  in  38  CFR  1.12.  The 
publication  of  notice  of  a  regulatory 
change  in  the  VA  maximum  interest 
rates  for  VA  guaranteed,  insured  or 
direct  loans  would  deny  veterans  the 
benefit  of  lower  interest  rates  pending 
the  final  rule  publication  date  which 
would  necessarily  be  more  than  30  days 
after  publication  in  proposed  form. 
Accordingly,  it  has  been  determined  that 
publication  of  proposed  regulations 
prior  to  publication  of  final  regulations 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 

(Catatog  of  Federal  Domestic  Assistance 
Program  numbers.  64.113. 64.114.  and  64.119). 

These  regulations  are  adopted  under 
authority  granted  to  the  Administrator 
by  sections  210(c).  1803(c)(1),  1811(d)(1) 
and  1819  (f)  and  (g)  of  title  38,  United 
States  Code. 

These  decreases  are  accomplished  by 
amending  §§  36.4212(a)(1),  (2),  and  (3), 
and  36.4311  (a),  (b),  and  (c)  and 
36.4503(a),  title  38,  Code  of  Federal 
Regulations. 

List  of  Subjects  in  SB  CFR  Part  36 

Condominiums,  Handicapped, 
Housing,  Loan  programs — ^housing  and 
community  development.  Manufactured 
homes,  Veterans. 

Approved:  Noveml>er  9. 1967. 
Thomas  K.  Tumage. 

Administrator. 

38  CFR  Part  36.  Loan  Guaranty,  is 
amended  as  follows: 

PART  36— (AMENDED] 

1.  In  S  36. 4212.  paragraph  (a)  is 
revised  as  follows: 

§36.4212    hrterest rates andlate dwrges. 

(a)  The  interest  rate  charged  the 
borrower  on  a  loan  guaranteed  or 
insured  pursuant  to  38  U.S.C.  1819  may 
not  exceed  the  following  maxima  except 
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on  loans  guaranteed  or  insured  pursuant 
to  guaranty  or  insurance  commitments 
issued  by  the  Veterans  Administration 
prior  to  the  respective  effective  dale; 

(Authority:  38  U.S.C.  1819(f])  | 

(1)  Effective  November  la  1987, 13 
percent  simple  interest  per  annum  for  a 
loan  which  finances  the  purchase  of  a 
manufactured  home  unit  only. 

(2)  Effective  November  10. 1987. 12  Vi 
percent  simple  interest  per  annum  for  a 
loan  which  flnances  the  purchase  of  a 
lot  only  and  the  cost  of  necessary  site 
preparation,  if  any. 

(3)  Effective  November  10. 1987. 12% 
percent  simple  interest  per  annum  for  a 
loan  which  will  finance  the  I 
simultaneous  acquisition  of  a        I 
manufactured  home  and  a  lot  and/or  the 
site  preparation  necessary  to  make  a  lot 
acceptable  as  the  site  for  the 
manufactured  home. 


UM 


2.  In  S  36.4311,  paragraphs  (a),  (b).  and 
(c)  are  revised  as  follows: 

§36.4311    kiterest  rates. 

(a)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  lOVt  per  centum  per  annum, 
effective  November  10, 1987,  the  interest 
rate  on  any  home  or  condominium  loan, 
other  than  a  graduated  payment 
mortgage  loan,  guaranteed  or  insured 
wholly  or  in  part  on  or  after  such  date 
may  not  exceed  10  Mj  per  centum  per 
annum  on  the  unpaid  principal  balance. 

(Authority:  38  U.S.C.  1803(c)(1)) 

(b)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  conmiitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  10%  per  centum  per  annum, 
effective  November  10, 1987,  the  interest 
rate  of  any  graduated  payment  mortgage 
loan  guaranteed  or  insured  wholly  or  in 
part  on  or  after  such  date  may  not 
exceed  10%  per  centum  per  annu{m. 

(Authority:  38  U.S.C.  1803(c)(1))  \ 

(c)  Effective  November  10. 1987.  the 
interest  rate  on  any  loan  solely  for 
energy  conservation  improvements  or 
other  alterations,  improvements  or 
repairs,  which  is  guaranteed  or  insured 
wholly  or  in  part  on  or  after  such  date 
may  not  exceed  12  per  centum  per 
annum  on  the  unpaid  principal  balance. 

(Authority:  38  U.S.C.  1803(c)(1)) 

***** 

3.  In  S  36.4503,  paragraph  (a)  ii 
revised  as  follows: 


§36.4503    AnMMmt  and  amortization. 

(a)  The  original  principal  amount  of 
any  loan  made  on  or  after  October  1. 
1980,  shall  not  exceed  an  amount  which 
bears  the  same  ratio  to  $33,000  as  the 
amount  of  the  guaranty  to  which  the 
veteran  is  entitled  under  38  U.S.C.  1810 
at  the  time  the  loan  is  made  bears  to 
$27,500.  This  limitation  shall  not 
preclude  the  making  of  advances, 
otherwise  proper,  subsequent  to  the 
making  of  the  loan  pursuant  to  the 
provisions  of  §  36.4511.  Except  as  to 
home  improvement  loans,  loans  made* 
by  the  VA  shall  bear  interest  at  the  rate 
of  10 'A  percent  per  annum.  Loans  solely 
for  the  purpose  of  energy  conservation 
improvements  or  other  alterations, 
improvements,  or  repairs  shall  bear 
interest  at  the  rate  of  12  percent  per 
annum. 

(Authority:  38  U.S.C.  1811(d)  (1)  and  (2)  (A)) 
***** 

(FR  Doc.  87-26348  Filed  11-13-87;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  799 
[OPTS-42002G;  FRL-3291-2] 

FluoroaNcenes;  Tectinical  Amendment 
to  Test  Rule 

aoency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  technical 

amendment. 

SUMMARY:  This  document  amends  a  test 
rule  in  40  CFR  799.1700  on  fluoroalkenes. 
This  action  is  necessary  to  amend  by 
removing  referrals  to  the  in  vitro 
cytogenetics  tests  and  citations  in 
certain  mutagenicity  and  oncogenicity 
test  requirements  affected  by  deletion  of 
the  referrals. 

EFFECTIVE  DATE:  November  16, 1987. 
FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  John  Schaeffer,  Existing  Chemical 
Assessment  Division  (TS-778),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number  NE-100,  401  M 
St.,  SW.,  (202-475-8127). 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  4(a)  of  the 
Toxic  Substances  Control  Act  (TSCA),  a 
regulation  was  established  in  40  CFR 
799.1700  to  require  certain  health  effects 
testing  for  vinyl  fluoride  (VF;  CAS  No. 
75-02-5),  vinylidene  fluoride  (VDF;  CAS 
No.  75-38-7),  hexafluoropropene  (HFP; 
CAS  No.  116-15-4),  and 


tetrafluoroethene  (TFE;  CAS  No.  116-14- 
3)  (collectively  as  fluoroalkenes). 

In  the  regulations,  referrals  to  in  vitro 
cytogenetics  and  other  mutagenicity  and 
oncogenicity  test  requirements  were 
inadvertently  included.  Accordingly,  40 
CFR  799.1700  is  amended  to  reflect  the 
correct  citations  and  referrals  to  specific 
test  requirements. 

List  of  Subjects  in  40  CFR  Part  799 

Environmental  protection.  Hazardous 
substances.  Chemicals,  Recordkeeping 
and  reporting  requirements. 

Dated:  November  4, 1987. 
J  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore.  Part  799  is  amended  as 
follows: 

PART  799-{  AMENDED] 

1.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603,  2611.  2625. 

2.  Section  799.1700  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)(2)(i)(B){7);  revising 
paragraph  (c){2)(i)(C)(i);  and  revising 
the  third  sentence  in  paragraph  (c)(4)(i) 
to  read  as  follows: 

§799.1700    Ruoroalkenes. 

•  •        •        *        * 

(c)  •  •  * 
(2)  *  *  * 

(i)  *  *  • 

(B)  *  *  * 

(;)  *  *  *  This  test  shall  also  be 
performed  with  TFE  or  VDF  if  the  mouse 
micronucleus  cytogenetics  test 
conducted  pursuant  to  paragraph 
(c)(2)(i)(A}  of  this  section  produces  a 
positive  result. 

*  *        •        *        • 

(C)  *  *  * 

(i)  *  *  *  A  heritable  translocation 
assay  shall  be  conducted  with  VF.  VDF, 
TFE,  or  HFP  in  accordance  with 
§  798.5460  of  this  chapter  except  for  the 
provisions  of  paragraph  (d)(3)(i).  (5).  and 
(e)(1).  if  the  dominant  lethal  assay 
conducted  for  that  substance  pursuant 
to  paragraph  {c)(2)(i)(B)  of  this  section 
produces  a  positive  result  and  if,  after  a 
public  program  review.  EPA  issues  a 
Federal  Register  notice  or  sends  a 
certified  letter  to  the  test  sponsor 
specifying  that  the  testing  shall  be 

initiated. 
***** 

(4)  *  *  • 

(i)  *  *  *  Oncogenicity  tests  shall  also 
be  conducted  by  inhalation  in  both  rats 
and  mice  with  TFE  in  accordance  with 
§  798.3300  of  this  chapter  if  TFE  yields  a 


positive  result  in  any  one  of  the 
following  mutagenicity  tests:  The  mouse 
micronucleus  cytogenetics  assay 
conducted  pursuant  to  paragrapii 
(c)(2)(i)(A]  of  this  section,  the 
mammalian  cells  in  culture  assay 
conducted  pursuant  to  paragraph 
(c)(l)(i){A)  of  this  section  or  the  sex- 
linked  recessive  lethal  assay  in 
Drosophila  melanogaster  conducted 
pursuant  to  paragraph  (c)(l)(i)(B)  of  diis 
section  if,  after  public  program  review, 
EPA  issues  a  Fcfderal  Register  notice  or 
sends  a  certified  letter  to  the  test 
sponsor  specifying  that  testing  shall  be 
initiated.  *  *  * 
***** 

[FR  Doc.  87-26391  Filed  11-13-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  tlie  Secretary 
43  CFR  Part  11 

Natural  Resource  Damage 
Assessments 

agency:  Department  of  the  Interior. 
ACTION:  Notice  of  availability— Type  B 
technical  information  documents. 

summary:  The  Department  of  the 
Interior  announces  the  availability  of 
the  five  Type  B  Technical  Information 
Documents  prepared  in  conjunction  with 
the  development  of  the  type  B 
procedures  contained  in  the  natural 
resource  damage  assessment  regulations 
published  on  August  1. 1986  (51  FR 
27673).  and  codified  at  43  CFR  Part  11. 
The  natural  resource  damage 
assessment  regulations  were 
promulgated  under  the  authority  of 
section  301(c)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  42  U.S.C.  9601  et  seq.,  as 
amended.  The  final  Type  B  Tedmical 
Information  Documents  provide 
information  pertinent  in  performing  the 
natural  resource  damage  assessments, 
however,  they  are  not  regulatory.  The 
documents  are  being  made  available 
through  the  National  Technical 
Information  Service  (NTIS). 
ADDRESS:  Office  of  Environmental 
Project  Review,  Room  4239,  Department 
of  the  Interior.  1801  C  Street  NW.. 
Washington,  DC  20240  (regular  business 
hours  7:45  a.m.  to  4:15  p.m.,  Monday 
through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Burlington  (202)  343-1301. 
SUPPIEMENTARY  MFOIMATION:  The 
Department  of  the  Interior  announces 
the  availability  of  the  final  Type  B 


Technical  Information  Documents 
prepared  ia  conjunction  with  the  type  B 
procedures  of  the  natural  resource 
damage  assessment  regulations 
published  on  August  1, 1886  (51  FR 
27673).  The  natural  resource  damage 
assessment  regulations  were 
promulgated  under  the  authority  of 
section  301(c)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  42  U.S.C.  9601  et  seq.,  as 
amended.  The  final  Type  B  Technical 
Information  Documents  provide 
information  that  may  be  useful  in 
interpreting  the  regulations  and  in 
performing  natural  resource  damage 
assessments,  but  the  documents 
themselves  are  not  regulatory. 

The  Type  B  Technical  Information 
Documents  were  made  available  for 
public  review  and  comment  in  draft 
form  on  January  28, 1986  (51  FR  3480),  in 
conjunction  of  the  promulgation  of  the 
proposed  type  B  natural  resource 
damage  assessment  regulations, 
published  on  December  20, 1985  (50  FR 
52128).  The  Department,  upon  review  of 
the  comments  received  on  the  draft 
documents,  has  revised  the  documents, 
where  appropriate. 

These  documents  evaluate  some 
currently  available  techniques 
applicable  to  the  various  phases  of  a 
type  B  natural  resource  damage 
assessment  to  ensure  that  the  steps  and 
objectives  outlined  in  the  rule  are 
feasible  and  to  provide  more  specific 
information  to  those  performing 
assessments,  interested  members  of  the 
public,  and  potentially  responsible 
parties.  The  document  "Injury  to  Fish 
and  Wildlife  Species"  discusses  in  more 
detail  the  injury  determination 
methodology  developed  in  the  final  rule 
for  fish  and  wildlife,  and  identifies 
certain  procedures  and  injuries  that 
meet  the  acceptance  criteria  for 
determining  injury  to  fish  and  wildlife. 
The  document  "Application  of  Air 
Models  to  Natural  Resource  Injury 
Assessment"  discusses  the  use  of 
selected  models  to  describe  movement 
of  oil  or  hazardous  substances  in  air. 
The  document  "Guidance  on  Use  of 
Habitat  Evaluation  Procedures  and 
Suitability  Index  Models  for  CERCLA 
Application"  recommends  methods  for 
adaption  of  the  Habitat  Evaluation 
Procedures  (HEP),  developed  by  the  US. 
Fish  and  Wildlife  Service,  for  use  in 
quantifying  habitat  changes  resulting 
from  a  discharge  or  release.  The 
document  "Approaches  to  the 
Assessment  of  Injury  to  Soil  Arising 
from  Discharges  of  Hazardous 
Substances  and  Oil"  includes  possible 
methods  and  procedures  both  for 
determining  soil  injury  and  for 


quantifying  the  effects  of  the  injury  to 
soil.  The  document  'Techniques  to 
Measure  Damages  to  Natural 
Resources"  provides  additional 
discussion  of  economic  methodologies, 
described  in  the  final  rule,  that  may  be 
applied  in  the  Damage  Determination 
phase  of  a  damage  assessment,  and 
discusses  the  acceptance  criterion  for 
selection  of  economic  methodologies. 
The  Type  B  Technical  Information 
Documents  are  being  made  available 
through  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield.  VA  22161;  ph: 
(703)  487-4650.  All  requests  for  copies  of 
these  documents  should  be  made 
directly  to  NTIS.  not  to  the  Department 
of  the  Interior.  To  expedite  orders  from 
NTIS.  request  the  individual  documents, 
or  the  document  set,  by  the  appropriate 
NTIS  accession  number  (the  "PB" 
number)  and  add  a  shipping  and 
handling  fee  of  $3.00  to  each  order.  Also, 
payment  to  NTIS  must  accompany  all 
mail  orders.  The  NTIS  order  information 
is  as  follows: 

1.  Type  B  Technical  Information 
Document:  Injury  to  Fish  and  Wildlife 
Species:"  U.S.  Department  of  the 
Interior  prepared  by  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  and  the  University  of  Wyoming. 
Laramie.  Wyoming;  available  from 
(NTIS),  5285  Port  Royal  Road. 
Springfield.  VA  22161;  PB86-100ie9; 
price:  $19.95;  ph:  (703)  487-4650. 

2.  Type  B  Technical  Information 
Document:  Application  of  Air  Models  to 
Natural  Resource  Injury  Assessment;" 
U.S.  Department  of  Uie  Interior; 
prepared  by  TRC  Environmental 
Consultants,  Inc.,  East  Hartford,  CT; 
EPA  Contract  No.  68-02-3686  Task  No. 
24, 1987;  available  ftt)m  (NTIS),  5285 
Port  Royal  Road,  Springfield,  VA  22161; 
PB88-100128;  price:  $14.95;  ph:  (703)  487- 
4650. 

3.  Type  B  Technical  Information 
Document:  Guidance  on  Use  of  Habitat 
Evaluation  Procedures  and  Suitability 
Index  Models  for  CERCLA  Application;" 
U.S.  Department  of  the  Interior 
prepared  by  U.S.  Fish  and  Wildlife 
Service,  Division  of  Biological  Services. 
Western  Energy  and  Land  Use  Team. 
Fort  Collins.  CO  80526-2899, 1987; 
available  from  (NTIS),  5285  Port  Royal 
Road,  Springfield.  VA  22161;  PB88- 
100151;  price:  $12.95;  ph:  (703)  487-4650. 

4.  Type  B  Technical  Information 
Document:  Approaches  to  the 
Assessment  of  Injury  to  Soil  Arising 
from  Discharges  of  Hazardous 
Substances  and  Oil;"  U.S.  Department  of 
the  Interior  Prepared  by  Pacific 
Northwest  Laboratory.  Richland,  WA; 
Contract  DE-AC06-76RLO  1830;  1987; 
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available  from  (NTIS).  5285  Port  Royal 
Road.  Springfield.  VA  22181:  PB88- 
100144:  price:  $14.95:  ph:  (703)  487-4650. 

5.  Type  B  Technical  Information 
Document:  Techniques  to  Measure 
Damages  to  Natural  Resources;"  U.S. 
Department  of  the  Interior,  prepared  by 
Center  for  Economics  Research, 
Research  Triangle  Institute,  Research 
Triangle  Part,  NC  27711:  EPA  Contract 
No.  68-01-7033:  available  from  (NTIS), 
5285  Port  Royal  Road.  Springfield.  VA 
22161;  PB88-100136;  price:  $19J5:  ph: 
(703)  487-4650.  I 

These  five  Type  B  Technical     ' 
Information  Documents  may  also  be 
ordered  as  a  set  through  NTIS,  at  a 
discounted  price.  The  set  of  five  may  be 
ordered  as  follows: 

Type  B  Technical  Information 
Documents  Set;"  PB88-100110;  NTIS, 
5285  Port  Royal  Road,  Springfield,  VA 
22161;  price:  $70.50;  ph:  (703)  487-4650. 

Although  these  documents  are  not 
available  pubUcly  through  the 
Department,  any  questions  concerning 
these  dociunents  may  be  mailed  to  the 
address  given  at  the  front  of  this  notice. 

Dated:  November  la  1987. 
Bnice  Blanchard, 

Director.  Office  of  Environmental  Prefect 

Review. 

[FR  Doc  87-26359  Filed  11-13-87;  8:45  am) 

BNJJNG  COOC  OW-m-ll 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-193;  RM-5641] 


Radio  Broadcasting  Services;  Manteo, 
NC 

AOCNCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Lorin  A.  Costanzo  and  Peter 
C.  Costanzo  d/b/a  Costanzo 
Broadcasters,  substitutes  Channel  251C2 
for  Channel  252A  at  Manteo,  North 
Carolina,  and  modifies  its  permit  for 
Station  WZZI  to  specify  the  higher 
powered  channel.  Channel  251C2  can  be 
allocated  to  Manteo  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  the  site  specified  in  Station 
WZZI's  construction  permit  With  this 
action,  this  proceeding  is  terminated. 
CFFECnvc  DATt:  December  28. 1987. 
FOR  RIRTNER  MFORMATWN  CONT ACT 

Leslie  K.  Shapiro,  Mass  Media  ^ureau. 
(202)  634-«53a 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-193. 
adopted  October  30. 1987.  and  released 
November  9, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  N\V., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [AmendMl] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  Manteo,  North  Carolina, 

.  is  amended  by  deleting  Channel  252A 
and  adding  Channel  251C2. 

Federal  Communications  Commission. 
MarkN.  Lipp, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  87-26362  Filed  11-13-87;  8:45  am] 

BILLING  COOC  STia-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  87-189;  RM-57151 

Radio  Broadcasting  Services;  Crete, 
NE 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the    . 
request  of  Saline  County  Radio,  Inc., 
substitutes  Channel  281C2  for  Channel 
280A  at  Crete,  Nebraska,  and  modifies 
its  license  for  Station  ICBVB-FM  to 
specify  operation  on  the  higher  powered 
channel.  Channel  281 C2  can  be 
allocated  to  Crete  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  Station  KBVB-FM's  present 
transmitter  site.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTWE  date:  December  28. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-189. 


adopted  October  30, 1987,  and  released 
November  9, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  bi  47  CFR  Part  73 

Radio  broadcasting. 

PART73-(AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments  for  Crete.  Nebraska,  is 
amended  by  adding  Channel  281C2  and 
deleting  Channel  280A. 

Federal  Communications  Commission. 

Mark  N.  Lipp. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  87-26383  Filed  11-13-87;  8:45  am] 

BILLING  cooe  criz-oi-M 


47  CFR  Part  73 

[MM  Docket  No.  87-140;  FCC  87-3391 

Broadcast  Services;  Review  of 
Technical  and  Operational 
Requirements  for  Part  73-C 
Noncommerdai  Educational  FM 
Broadcast  Stations;  U.S.-Mexican 
Border  Area 

aoency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  rule  will  permit 
applicants  for  noncommercial 
educational  FM  (NCE  FM)  stations 
within  199  miles  (320  km)  of  the  Mexican 
border  (border  area)  to  submit 
applications  basing  their  distance 
separations  to  domestic  NCE  FM 
stations  on  the  prohibited  overlap  of 
predicted  signal  strength  contours 
(contour  method),  while  maintaining 
distances  to  Mexican  stations  as 
prescribed  by  international  agreement. 
This  action  is  needed  in  order  to 
encourage  the  future  growth  of  the  NCE 
FM  service  in  the  border  area,  and 
establish  a  uniform  NCE  FM  station 
application  procedure  throughout  the 
United  States. 
EFFECTIVE  DATE:  December  18, 1987. 


Federal  Renter  /  Vol.  52.  No.  220  /  Monday.  November  16.  1987  /  Rules  and  Regulations      43765 


ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L  Workman,  Mass  Media  Bureau. 
202-632-9660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order  adopted  on  October  21, 1987 
and  released  on  November  4, 1987.  "The 
full  text  of  this  action  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Federal 
Communications  Commission  Dockets 
Branch  (Room  230),  1919  M  St.,  NW.. 
Washington  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service,  202- 
857-3800, 1919  M  St,  NW..  Room  246. 
Washington.  DC  20554. 

Summary  of  Report  and  Order 

1.  This  Report  and  Order  adopts  rules 
authorizing  the  same  domestic 
standards  for  NCE  FM  station 
applications  in  the  U.S.-Mexican  border 
area  as  are  applicable  to  NCE  FM 
stations  in  the  rest  of  the  United  States. 
No  change  in  the  international 
procedures  was  contemplated.  The  new 
rules  will  allow  border  area  NCE  FM 
applicants  to  submit  applications  based 
on  the  contour  method  with  respect  to 
domestic  NCE  FMs,  provided  that  the 
minimum  mileage  separation 
requirements  are  satisfied  with  respect 
to  Mexican  stations.  Domestic  NCE  FM 
stations  will  still  be  subject  to  the 
obligations  of  the  international 
agreement  concerning  FM  broadcasting 
between  the  United  States  and  Mexico 
(Mexican  Agreement). 

2.  As  a  corollary  to  the  adoption  of  the 
contour  method,  we  will  eliminate  the 
table  of  allotments  for  NCE  FMs  in  the 
border  area  from  our  rules.  This  action 
does  not  affect  the  original  list  of 
allotments  contained  in  the  Mexican 
Agreement  nor  subsequent  revisions 
accepted  by  the  U.S.  and  Mexico. 


Ordering  Clauses 

Accordingly,  it  is  ordered  that  under 
authority  contained  in  section  303  (g) 
and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended.  Part  73  of  the  Commission's 
rules  is  amended  as  set  forth  below.  It  is 
further  ordered  that  this  proceeding  is 
terminated. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  73— [AMENDED] 

1.  The  authority  citations  for  Part  73 
continue  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

2.  Section  73.202  is  amended  by 
revising  subparagraph  (a)(1)  to  read  as 
follows: 

§73.202    Table  of  aHotments. 

(a)  *  *  * 

(1)  Channels  designated  with  an 
asterisk  may  be  used  only  by 
noncommercial  educational  broadcast 
stations.  The  rules  governing  the  use  of 
those  channels  are  contained  in  §  73.501. 


§73.501    [AmwidMl] 

3.  Section  73.501  is  amended  by 
removing  paragraph  (c). 

4.  Section  73.504  is  amended  by 
revising  the  title,  revising  paragraph  (a) 
and  removing  the  table  of  channel 
assignments  following  paragraph  (a); 
revising  paragraph  (b):  removing 
paragraph  (c);  revising  paragraph  (d) 
and  changing  the  designation  of 
paragraph  (d)  to  (c).  The  section  is 
therefore  revised  to  read  as  follows: 

§  73.504    Channel  assignments  \n  the 
Mexican  border  area. 

(a)  NCB-FM  stations  within  199  miles 
(320  km)  of  the  United  States-Mexican 
border  shall  comply  with  the  separation 


requirements  and  other  provisions  of  the 
"Agreement  between  the  United  States 
of  America  and  the  United  Mexican 
States  Concerning  Frequency 
Modulation  Broadcasting  in  the  88  to  108 
MHz  Band"  as  amended. 

(b)  Applicants  for  noncommercial 
educational  FM  stations  within  199 
miles  (320  km)  of  the  United  States- 
Mexican  border  shall  propose  at  least 
Class  A  minimum  facilities  (see 
S  73.211(a)).  However,  existing  Class  D 
noncommercial  educational  stations 
may  apply  to  change  frequency  within 
the  educational  portion  of  the  FM  band 
in  accordance  with  the  requirements  set 
forth  in  §  73.512. 

(e)  Section  73.208  of  this  chapter  shall 
be  complied  with  as  to  the 
determination  of  reference  points  and 
distance  computations  used  in 
applications  for  new  or  changed 
facilities.  However,  if  it  is  necessary  to 
consider  a  Mexican  chaimel  assignment 
or  authorization,  the  computation  of 
distance  will  be  determined  as  follows: 
if  a  transmitter  site  has  been 
established,  on  the  basis  of  the 
coordinates  of  the  site;  if  a  transmitter 
site  has  not  been  estabUshed,  on  the 
basis  of  the  reference  coordinates  of  the 
community,  towa  or  city. 

5.  Section  73.509  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  73.509    ProhibNad  ovsflap. 

(a)  An  application  for  a  new  or 
modified  NCE-FM  station  other  than  a 
Class  D  (secondary)  station  will  not  be 
accepted  if  the  proposed  operation 
would  involve  overlap  of  signal  strength 
contours  with  any  other  station  licensed 
by  the  Commission  and  operating  in  the 
reserved  band  (Channels  200-220, 
inclusive)  as  set  forth  below: 

Federal  Communications  Commission. 
William  |.Tiicarico. 
Secretary. 
(FR  Doc.  87-28216  Filed  11-13-87;  8:45  am] 
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Proposed  Rules 


Federal  RaiMw 
Vol.  52,  No.  220 
Monday,  November  16.  1987 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttw  pubic  of  the 
proposed  issuance  of  njfes  and 
regulations.  The  purpose  of  these  notices 


is  to  give  interested  pereons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1421 


Standards  for  Approval  of 
Warehouses  for  Grain,  Rice,  Dry  Edible 
Beans,  and  Seed  F 

agency:  Commodity  Credit  Corporatioa 

USDA. 

action:  Notice  to  extend  comment 

period. 

summary:  This  document  extends  the 
comment  period  from  November  9, 1987. 
to  January  8, 1988.  for  proposed  rule 
published  in  the  Federal  Register  on 
October  8, 1987  (52  FR  37619)  concerning 
warehouse  bonding. 

DATE:  Comment  period  extended  to 
January  8, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Steven  Closson.  Chief.  Storage  Contract 
Branch,  Warehouse  Division,  USDA, 
Room  5962-South  Building,  P.O.  Box 
2415,  Washington.  DC  20013,  (202)  447- 
5647. 

SUPPLEMENTARY  INFORMATION:  Several 
State  grain  warehousing  agencies  have 
requested  additional  time  to  respond  to 
the  proposed  rule.  Because  the  proposed 
rule,  if  adopted,  may  affect  the  grain 
warehousing  industa^  in  a  few  States, 
the  comment  period  is  extended  to 
January  8. 1988. 

Signed  at  Washington,  DC.  on  November  9, 
1987. 
MiltHurtz. 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

[FR  Doc.  87-26399  Filed  11-13-87;  6A5  am] 

MUJNO  COOE  3410-OS-M 

Farmers  Home  Administration 

7  CFR  Parte  1924, 1941, 1962,  and  1965 

implementetion  of  Provisons  of  the 
Supplementei  Appropriations  Act 
(Pulilic  Law  100-71),  Dated  July  11. 
1987 

agency:  Farmers  Home  Administration, 
USDA. 


action:  Proposed  rule  with  request  for 
conunents. 

summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  to  authorize  the 
making  of  annual  production  loans  or 
the  granting  of  subordinations  to 
delinquent  FmHA  borrowers,  who 
operate  or  will  operate  not  larger  than 
family  size  farms;  and  who  apply  for 
assistance  and  show  they  can 
realistically  project  a  positive  cash  flow, 
but  only  to  the  extent  of  repaying  all 
annual  production  moneys  borrowed  and 
all  supplier  credit  obtained  for  the 
planned  production  and  marketing 
cycle,  rather  than  on  all  current 
payments  on  debts  outstanding.  This 
assistance  could  be  available  only  to 
those  delinquent  borrowers  who  could 
not  qualify  for  an  annual  production 
loan  after  all  servicing  options  had  been 
considered,  as  set  forth  in  Subpart  A  of 
Part  1951.  "Accotmt  Servicing  Policies", 
along  with  certain  other  requirements. 
The  reason  for  amending  these 
regulations  is  to  comply  with 
Amendment  Number  222  of  the 
Supplemental  Appropriations  Act  (Pub. 
L.  100-71).  dated  July  11. 1987.  The 
purpose  of  the  Act  is  to  have  FmHA 
restore  its  procedures  and  policies  to 
those  in  effect  from  October  1982 
through  November  1985.  known  as  the 
"Continuation  Policy." 

date:  Written  comments  must  be 

submitted  on  or  before  December  16, 

1987. 

ADDRESS:  Submit  written  conunents,  in 

duplicate,  to  the  Office  of  the  Chief, 
Directives  Management  Branch,  Farmers 
Home  Administration,  USDA,  Room 
6348,  South  Agriculture  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC  20250.  The  Preliminary 
Regulatory  Impact  Analysis  Statement 
(PRIA)  and  all  written  comments  made 
pursuant  to  this  notice,  will  be  available 
for  public  inspection  during  regular 
working  hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Mark  Falcone,  Senior  Loan  Officer, 
Farmer  Programs  Loan  Making  Division, 


Fanners  Home  Administration.  USDA. 
South  Agriculture  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC  20250.  telephone  (202) 
475-4019. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Department  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  major 
because  it  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

Sununary  of  PRIA 

The  USDA  has  developed  a 
Preliminary  Regulatory  Impact  Analysis 
(PRIA)  due  to  ^e  effect  this  law  will 
have  on  the  economy.  Because  of  this 
action,  it  is  estimated  that  government 
costs  resulting  from  implementation  of 
this  continuation  policy  in  Fiscal  Year 
1988  will  increase  by  approximately 
$717  million.  Much  of  the  cost  is 
attributable  to  deterioration  in  collateral 
values  aiul  interest  accruing  on  existing 
debt  owed  by  the  continuation  policy 
borrowers.  Additional  costs  will  be  due 
to  losses  on  continuation  loans  and 
reduced  incentives  for  borrowers,  now 
current,  to  avoid  delinquency. 

Delay  in  debt  setUement  for 
borrowers  likely  to  fail  also  erodes  their 
net  worth  and  is  estimated  to  result  in 
total  borower  losses  of  $357  millioiL 

Further  costs  could  result  from  losses 
to  other  FmHA  applicants/borrowers, 
who  show  repayment  ability  on  aJl 
current  debts;  and  who  are  denied 
access  to  loan  funds  utilized  by  the 
continuation  policy  borrowers.  With 
reduced  funding  for  the  insured  loan 
program,  credit  provided  continuation 
borrowers  would  be  credit  denied  to 
those  other  applicants/borrowers.  The 
denial  of  FmHA  credit  would  result  in 
increased  financial  stress  and  reduced 
prospects  of  success  for  them. 

Given  the  extreme  difficult  financial 
condition  experienced  by  most 
continuation  borrowers,  their  prospects 
for  recovery  are  severely  limited.  By 
definition,  continuation  policy 
borrowers  show  negative  repayment 
prospects  even  after  consideration  of  all 
available  servicing  actions,  including: 


rescheduling  and  reamortizing.  at 
subsidized  rates  and  longer  terms; 
subordination  of  security  to  allow 
increased  lending  by  other  creditors; 
deferral;  and  other  actions. 

The  likelihood  of  increased 
delinquency  and  lossses  due  to  the 
continuation  policy  have  been  noted 
repeatedly  in  reports  by  the  the  General 
Accounting  Office  and  the  USDA  Office 
of  Inspector  General.  These  reports  all 
conclude  that  additional  operation 
credit  may  extend  the  operation  for 
another  year,  but  does  nothing  to 
address  basic  problems  of  excessive 
debt,  low  prices,  and  management 
deficiencies. 

Intergovernmental  Consultation 

1.  For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  Part  3015. 
Subpart  V  (48  FR  29115.  June  24, 1983) 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23. 1983),  Farm 
Operating  Loans  are  excluded  from  the 
scope  of  Executive  Order  12372.  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Programs  Affected 

These  changes  affect  the  FmHA 
operating  loan  program,  as  listed  in  the 
Catalog  of  Federal  Domestic  Assistance: 

10.406— Farm  Operating  Loans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Pub.  L  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Discussion  of  Proposed  Rule 

The  purpose  of  this  proposed  rule  is  to 
initiate  the  process  of  implementing  the 
provisions  of  Amendment  Number  222 
of  the  Supplemental  Appropriations  Act 
(Pub.  L.  100-71).  That  Act  provides  for 
the  making  of  annual  production  loans 
and  the  granting  of  subordinations  to 
delinquent  FmHA  borrowers,  who 
cannot  otherwise  be  assisted  after 
considering  all  servicing  options  as  set 
forth  in  Subpart  A  of  Part  1951, 
"Account  Servicing  Policies".  Such 
delinquent  borrowers,  who  apply  for 
assistance,  must  show  they  can 
realistically  project  a  positive  cash  flow, 
but  only  to  the  extent  of  repaying  all 


annual  production  monies  borrowed  and 
all  supplier  credit  obtained  for  the 
planned  production  and  marketing 
cycle,  rather  than  on  all  current 
payments  on  debts  outstanding,  subject 
to  certain  conditions  as  enumerated  in 
proposed  §  1941.14  of  Subpart  A  of  Part 
1941  of  this  chapter. 

List  of  Subjects 

7  CFR  Part  1924 

Agriculture,  Construction  and  repair. 
Loan  programs — Agriculture. 

7  CFR  Part  1941 

Crops,  Livestock,  Loan  programs — 
Agriculture,  Rural  areas.  Youth. 

7  CFR  Part  1962 

Crops,  Goverrmient  property. 
Livestock,  Loan  programs — Agriculture, 
Rural  areas. 

7  CFR  Part  1865 

Foreclosure,  Loan  programs — 
Agriculture,  Rural  areas. 

Therefore,  as  proposed.  Chapter 
XVIII,  Title  7,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1924-CONSTRUCTION  AND 
REPAIR 

1.  The  authority  citation  for  Part  1924 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
U.S.C.  301:  7  CFR  2.23,  7  CFR  2.70 

Subpart  B— Management  Advice  to 
Individual  Borrowers  and  Applicants 

2.  Section  1924.57  is  amended  by 
revising  paragraph  (c)(5)(ii)  to  read  as 
follows: 

§1924.57    Planning 
*        »        *        *        « 

(c)  *  *  * 

(5)  *  *  * 

(ii)  Meet  necessary  payments  on  all 
debts,  except  as  provided  in  §  1941.14  of 
Subpart  A  of  Part  1941  of  this  chapter, 
for  annual  production  loans  made  to 
delinquent  borrowers. 


PART  1941— OPERATING  LOANS 

3.  The  authority  citation  for  Part  1941 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  U.S.C.  301:  7  CFR 
2.23;  7  CFR  2.70. 

Subpart  A— Operating  Loan  Policies, 
Precedures  and  Authorizations 

4.  Section  1941.14  is  added  to  read  as 
follows: 


§1941.14    Annual  production  loans 
delinquent  tMNTOwert. 

Delinquent  borrowers  who  otherwise 
meet  the  eligibility  requirements  found 
in  %  1941.12  of  this  subpart,  and  who 
cannot  be  assisted  after  considering  all 
servicing  options  in  Subpart  A  of  Part 
1951  of  this  chapter,  including  distressed 
Farmer  Programs  loans  for  softwood 
timber  production  in  applicable  areas, 
may  qualify  for  annual  production  loans 
under  this  section  or  subordinations 
under  Subpart  A  of  Part  1962  and  Part 
1965  of  this  chapter,  when  certain 
conditions  are  met.  Such  delinquent 
borrowers  must  apply  for  assistance  and 
must  show  that  they  can  realistically 
project  a  positive  cash  flow,  but  only  to 
the  extent  of  repaying  all  annual 
production  monies  borrowed  and  all 
supplier  cerdit  obtained  for  the  planned 
production  and  marketing  cycle,  rather 
than  an  all  current  payments  on  debts 
outstanding,  provided: 

(a)  All  of  the  following  conditions 
must  also  be  met  or  the  loan  will  not  be 
made: 

(1)  The  borrower  has  acted  in  good 
faith  by  demonstrating  sincerity  and 
honesty  in  meeting  all  agreements  and 
promises  made  with  and  to  the  FmHA. 

(2)  The  borrower  has  been  unable  to 
pay  accounts  as  scheduled  due  to: 

(i)  Reduction  in  essential  income  from 
a  non-farm  job,  e.g.,  unemployment  or 
underemployment  of  the  borrower- 
operator  or  spouse,  caused  by 
circumstances  beyond  the  borrower's 
control; 

(ii)  Reduction  in  income  caused  by 
illness,  injury  or  death  of  an  individual 
borrower;  or,  in  the  case  of  an  entity 
borrower,  the  stockholder,  member,  joint 
operator  or  partner  who  operates  the 
farm;  or 

(iii)  Reduction  in  income  caused  by 
natural  disaster(s),  an  outbreak  of 
uncontrollable  disease,  and/or 
uncontrollable  insect  damage,  which 
caused  severe  loss  of  agricultural 
production  that  reduced  the  repayment 
ability  of  the  borrower  to  the  degree  that 
scheduled  payments  cannot  be  met. 

(3)  The  borrower  has  applied  the 
improvements  and  key  management 
practices  spelled  out  in  Item  D  of  Form 
FmHA  431-2,  "Farm  and  Home  Plan,"  or 
in  any  other  acceptable  farm  plan  of 
operation. 

(4)  The  borrower  has  properly 
maintained  chattle  and  real  estate 
security,  and  properly  accounted  for  the 
sale  of  security,  including  crops, 
livestock  and  livestock  production. 

(5)  A  farm  plan  of  operation  projecting 
realistic  production,  commodity  prices, 
family  living  expenses,  and  operating 
expenses,  is  developed:  the  proposed 
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cash  flow  pro)ection  shows  that  all 
operating  expenses,  reasonable  family 
living  expenses,  and  principal  and 
accruing  interest  on  all  production  loans 
and  supplier  credit  for  the  production 
and  mariceting  cycle  can  be  repaid  from 
the  planned  income.  Borrowers  will  not 
be  required  to  show  that  they  can  pay 
any  principal  or  interest  on  other  loans. 
(6)  Non-disturbance  agreements  will 
be  obtained  from  all  creditors  for  debts 
existing  at  the  time  of  loan  approval,  for 
the  period  of  the  loan. 

(b)  Loans  may  be  made  only  to  pay 
annual  operating  and  family  Uving 
expenses  as  further  explained  in 

1 1941.16  of  this  Subpart. 

(c)  If  a  delinquent  borrower  applies 
for  assistance  under  this  section  and  has 
not  yet  been  sent  Form  FmHA  1924-25, 
"Notice  of  Intent  to  Take  Adverse 
Action",  and  Form  FtnHA  1924-26, 
"Borrower  Acknowledgment  of  Notice 
of  Intent  to  Take  Adverse  Action,"  the 
loan  request  will  be  processed  and 
Forms  FmHA  1924-25  and  1924-26  will 
not  be  sent  unless  the  loan  request  is 
denied. 

(d)  If  a  delinquent  borrower  has  been 
sent  Forms  FmHA  1924-25  and  FmHA 
1924-26,  and  applies  for  assistance 
under  this  section,  the  following  action 
will  be  taken: 

(1)  If  the  borrower  checked  any  box  in 
Part  I  on  Form  1924-26.  the  borrower 
will  be  informed  that  the  request  for  a 
loan  under  this  section  will  be  held  in 
abeyance  pending  a  decision  on  the 
borrower's  request  for  consideration  of 
the  servicing  options  listed  in  Part  1  of 
Form  FmHA  1924-26. 

(2)  If  the  borrower  checked  box  A  in 
Part  III  on  Form  FmHA  1924-26.  the 
borrower  will  be  informed  that  a  request 
for  a  loan  under  this  section  will  be  held 
in  abeyance  pending  completion  of  the 
borrower's  intention  to  pay  the  loan 
account(s)  current. 

(3)  If  the  borrower  checked  any  box  in 
Parts  U,  III  B,  or  IV  on  Form  FmHA 
1924-26,  the  borrower  will  be  informed 
that  the  loan  request,  under  this  section, 
will  be  considered  before  the  borrower's 
request  for  consideration  under  Parts  II. 
Ill  B.  or  IV  of  Form  FmHA  1924-26. 

(4)  If  the  borrower  is  eligible  for 
assistance  under  this  section,  the 
County  Supervisor  will  notify  the 
borrower,  in  writing,  that  no  further 
liquidation  actions  will  be  taken  until 
the  production  year  has  been  completed 
and  a  decision  is  made  whether  or  not 
FmHA  will  continue  to  finance  the 
operation  for  another  year. 

(5)  If  the  borrower  is  not  eligible  for 
assistance  under  this  section  and  either 
the  borrower  had  checked  any  box(es) 
in  Part  I  on  Form  FmHA  1924-26  (and 


had  been  considered  for  these  options 
as  provided  in  paragraph  (1)  above),  or 
if  the  borrower  had  checked  box  A  in 
Part  ni  on  Form  FmHA  1924-28  (and  had 
not  paid  the  loan  account(s)  current 
within  the  time  period  allowed),  the 
County  Supervisor  will  proceed  as 
provided  in  S  1955.15(d)(2)  of  Subpart  A 
of  Part  1955  of  this  chapter. 

(6)  If  the  borrower  is  not  eligible  for 
assistance  under  this  section  and  die 
borrower  had  checked  any  box(es)  in 
Parts  n.  m  B,  or  IV  on  Form  FmHA 
1924-26,  the  County  Supervisor  will 
proceed  as  provided  in  S  1924.72  of 
Subpart  B  of  Part  1924  of  this  chapter. 

(7)  In  NO  case  will  a  "Notice  of 
Acceleration  and  Demand  for  Payment," 
Form  FmHA  455-21,  be  sent  until  the 
loan  or  subordination  request  has  been 
processed  and  any  appeals  resolved. 

(e)  Form  FmHA  1941-1.  "Criteria  for 
Continuing  Assistance  to  Delinquent 
Borrowers"  is  used  to  document  the 
basis  for  continued  assistance.  The 
County  Supervisor  will  date  and  sign  the 
form  and  place  it  in  position  number 
three  of  the  case  file.  At  loan  closing,  or 
at  the  time  of  approval  of  a 
subordination,  the  County  Supervisor 
will  advise  borrowers,  by  FmHA  Form 
Letter  1941-A-l.  "Advice  to  Borrower  of 
Financial  Condition,"  of  their  serious 
financial  condition;  the  importance  of 
carrying  out  the  plan,  as  developed,  for 
the  production  and  mariceting  cycle 
being  financed;  and  that  FmHA  is 
continuing  to  provide  assistance  for 
their  operations  only  on  a  year-to-year 
basis.  Borrowers  will  be  further  advised 
that  their  farming  operations  will  be 
evaluated  at  the  end  of  the  production 
season  and  a  decision  will  be  made,  at 
that  time,  whether  FmHA  will  consider 
assistance  for  another  year  to  continue 
their  operations.  The  County  Supervisor 
will  answer  any  question(s)  a  borrower 
has  concerning  the  letter  and  explain  its 
purpose.  FmHA  Form  letter  1941-A-l 
will  be  signed  and  dated  by  the  County 
Supervisor  and  the  borrowerfs)  at  loan 
closing  or  at  the  time  of  approval  of  a 
subordination.  A  copy  will  be  given  to 
the  borrower,  and  the  original  will  be 
retained  in  the  case  file  to  acknowledge 
the  borrower's  receipt  of  the  letter. 

PART  1962— PERSONAL  PROPERTY 

5.  The  authority  citation  for  Part  1962 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989:  5  U.S.a  301;  7  CFR 
2.23:  7  CFR  2.70. 

Subpert  A— Servicing  and  UquMation 
of  Chattel  Security 

6.  Section  1962.30  is  amended  by 


redesignating  paragraphs  (bKl)  through 
(b)(7)  as  paragraphs  (b)(2)  dm>ugh  (b)(8) 
and  by  adding  a  new  paragraph  (b)(1)  to 
read  as  follows: 


§1962.30 
FmHA  Naiw  on 


and  waiver  of'j 
sacurlty. 


(b) 

(1)  A  subordination  for  an  annual 
production  loan  only  to  a  delinquent 
borrower  may  also  be  approved,  if  the 
borrower  meets  the  requirements  set 
forth  in  S  1941.14  of  Subpart  A  of  Part 
1941  of  this  chapter. 


PART  1965— REAL  PROPERTY 

7.  The  authority  citation  for  Part  1965 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1988: 42  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2.23;  7  CFR  2.7a 

Subpart  A— Servicing  of  Real  Eetate 
Security  for  Fanner  Program  Loane 
and  Certain  Note-Only  Caaee. 

8.  Section  1965.12  is  amended  by 
revising  (b)(2)(ii](C]  to  read  as  follows: 

§1965.12    Subordination  of  FmHA 
mortgaga  to  parmlt  refinancing,  extension, 
ineraasa  in  amount  of  existing  prior  Hen,  to 
parmM  a  new  prior  Hen,  or  to  permit 
raamortization. 
*****  ' 

(b)  *  *  • 

(2)  *  •  • 

(ii)  *   •  * 

(C)  When  a  farm  tract  secures  any 
FmHA  loan,  and  it  is  determined 
essential  for  the  borrower  to  remain  in 
farming,  the  State  Director  may  approve 
a  subordination  for  annual  operating 
credit  when  no  other  alternative  exists. 
The  reason(s)  and  justification 
supporting  the  subordination  for 
operating  expenses  will  be  fully 
documented  in  the  case  file  by  the 
County  Supervisor  prior  to  submission 
to  the  State  Director.  A  subordination 
for  an  annual  production  loan  only,  to  a 
delinquent  borrower,  may  also  be 
approved  by  the  State  Director,  if  the 
borrower  meets  the  requirements  in 
S  1941.14  of  Subpart  A  of  Part  1941  of 
this  chapter. 
***** 

Date:  October  22, 1987. 
La  Verne  Ausman, 

Acting  Undersecretary  for  Small  Community 
and  Rural  De  velopmenL 
[FR  Doc.  87-28391  Filed  ll-l»-«7;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  3» 

[Docket  No.  •7-NiyM46-AD| 

Airworthiness  Directives;  Boeing 
Model  757  Series  Alrplanee 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NraM).      

summary:  This  notice  proposes  a  new 
airworthinesR  dinective  fAD),  applicable 
to  certain  Boeing  Model  757  series 
airplanes,  which  would  require  the 
installation  of  a  door  m  the  vertical  fin 
access  opening  in  die  Section  48 
fuselage  section,  and  die  installation  of 
covers  in  the  four  front  spar  access 
holes  of  the  horizontal  stabilizers.  This 
action  is  needed  because  t!ie  vertical  fin 
and  horizon^  stabilizers  could  be 
overpressuidzed  to  the  point  of  structural 
failure  in  die  event  of  a  failure  of  the  aft 
pressure  bulkhead, 
DATE:  Comments  must  be  received  no 
later  than  January  6, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Re^on.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airwortfiiness  Rules  Docket  No.  87-NM- 
145-Ad.  17900  Pacific  Highway  SouUi. 
C-6896B,  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  fit»m  the  Boeing  Commercial 
Airplane  Company,  P:0.  Box  3707, 
Seattle.  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  region,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Scott  F.  Romer,  Airframe  Branch.^ 
ANM-120S;  telephone  (206)  431-1966. 
Mailing  address:  FAA.  Northwest 
Mountain  Region^  17900  Pacific  Highvray 
South,  C-68966.  Sealde,  Washington 
98168. 

SUPPLEMeWTARV  INFORMATtONT 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 


communications  received  on  or  before 
the  closing  date  foo  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvadaUMtyofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notrce  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-14S-AD,  17900  Pacific 
Highway  SouUi,  C-^9e6.  Seatda. 
Washington  98168. 

Discussion 

Recent  analysis  conducted  by  the 
manufacturer  has  shown  that  a  massive 
rupture  of  the  aft  pressure  bulkhead  of 
the  Model  757  airplane  would  result  in  a 
significant  pressure  rise  in  the 
unpressurized  tail  section,  Section  48. 
and  possibly  an  overpressurization  of 
the  vertical  fin  and  horizontal  stabilizers 
inspar  areas.  Overpressurization  of  the 
vertical  fin  and  horizontal  stabilizers 
could  cause  damage  to  the  inspar 
structure  which,  in  turn,  could  preclude 
the  airplane's  continued  safe  flight  and 
landing.  Providing  a  fin  access  door  and 
covers  for  horizontal  stabilizers  would 
gready  reduce  the  potential  for 
overpressurization  of  the  fin  and 
horizontal  stabilizers  in  the  event  of  a 
rupture  of  the  aft  pressure  bulkhead. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-53-0038. 
dated  August  27, 1987;  which  describes 
the  installation  of  a  vertical  fin  access 
door  and  horizontal  stabilizer  covers  to 
preclude  failure  of  the  fin  and  stabilizers 
structure  in  the  event  of  a  faihire  of  die 
aft  pressure  bulkhead. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  modification  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  136  airplanes  of 
U.S.  re^try  would  be  affected  by  this 
AD,  that  it  would  take  approximately  24 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  mfuihour. 
The  cost  of  the  kit  is  $4,043^  Based  on 
these  figures,  the  total  cost  impact  of  the 


AD  on  U.S.  operators  is  estimated  to  be 
$695,417. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few,  if  any.  Model  757  airplanes 
are  operated  by  small  entities.  A  copy  of 
a  draft  regulatory  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13]  as  follows: 

PART  39-(AMENDEDr 

1.  The  audiority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.&C.  1354(a).  1421  and  1423; 
49  U5.C.  106(g)  (Revised)  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§  39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Bioeing:  Applies  to  Model  757  series  airplanes 
listed  in  Boeing  Service  Bulletin  757-53- 
0038.  dated  August  27. 1967,  certificated 
in  any  category.  Compliance  required 
within  15  months  after  the  effective  date 
of  this  AD,  unless  previously 
accomplished. 

To  prevent  structural  failure  of  the 
vertical  fin  and  horizontal  stabilizers  in 
the  event  of  a  failure  of  the  aft  pressure 
bulkhead,  accomplish  the  following: 

A.  Install  a  vecticd  fin  access  door 
and  horizontal  stabilizer  covers  in 
accordance  with  Boeing  Service  Bulletin 
757-53-0038,  dated  August  27, 1987,  or 
later  FAA-approved  revision. 

B..  Aa  alternate  means  of  compliance 
or  adjustment  of  the  compliance  time, 
which  provide  an  acceptable  level  of 
saftey  and  which  has  the  concurrence 
of  an  FAA  Principal  Maintenance 
Inspector,  may  be  used  when  approved 
by  the  Manages,  Seattle  Aircraft 
Certification  Ofifice,  FAA.  Northwest 
Ntountain  Regiaa, 
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C.  Special  flight  permits  may  be 
issued  in  accordance  with  FAR  21.197 
and  21.199  to  operate  airplanes  to  a  base 
in  order  to  comply  with  the 
requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  alrady  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707. 
Seattle.  Washington  98124.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

Issued  in  Seattle,  Washington,  on  I 
November  3, 1987. 
Fredetick  M.  Isaac, 

Acting  Director,  Northwest  Mountain  Region. 
|FR  Doc.  87-28331  Filed  11-13-87;  8:45  am] 
BtLUNG  CODE  4910-1S-M 


14CFRPart39  < 

(Docket  No.  87-NM-1 14-AO] 

AirwortMness  Directives;  Boeing 
Modei  767  Series  Airpianes  and  Boeing 
llodel  757  Series  Airplanes  Equipped 
witli  Rolls-Royce  RB211  Engines 

aoency:  Federal  Aviation  | 

Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 


(IS^>RM 


UM 


summary:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Model 
767  series  airplanes  and  those  Model  757 
series  airplanes  equipped  with  Rolls- 
Royce  RElZll  engines,  that  currently 
requires  installation  of  a  guard  on  the 
fuel  shut  off  panel.  This  action  would 
require  relocation  of  the  electronic 
engine  control  (EEC)  switches  and  the 
engine  limited  control  (ELC)  switches 
(Model  757  only)  from  the  control  stand 
to  the  overhead  panel.  This  proposal  is 
prompted  by  reports  of  dual  engine 
shutdowns  in  flight  on  the  Model  767 
airplane.  These  shutdowns  occurred 
when  the  flight  crews  were  reported  to 
have  inadvertently  shut  off  the  fuel 
control  switches  to  each  engine  while 
intending  to  operate  the  EEC  switches. 
The  EEC  switches  on  the  Model  767  are 
located  on  the  control  stand  just  aft  of 
the  fuel  control  switches.  Since  the  EEC 
switches  or  ELC  switches  on  the  Rolls- 
Royce  RB211  powered  Model  757 
airplanes  are  located  in  a  similar 
position  on  the  control  stand,  the 
potential  exists  for  the  same  inadvertent 


crew  action  to  be  taken  on  these 
airplanes.  This  condition,  if  not  correct, 
could  lead  to  inadvertent  engine 
shutdowns. 

DATE:  Comments  must  be  received  no 
later  than  January  4, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attention:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-114-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bemie  Gonzalez.  Propulsion  Branch. 
ANM-140S.  telephone  (206)  431-1964. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966.  Seattle.  Washington 
98168. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  87-NM-114-AD,  17900 
Pacific  Highway  South.  C-68966,  Seattle, 
Washington  98168. 

Discussion 

On  June  30, 19C7,  a  Boeing  Model  767 
airplane  on  climbout  had  a  cockpit 
message  indicating  a  failure  of  the 
electronic  engine  control  (EEC)  on  one 
engine.  The  flight  manual  procedure  for 
such  a  failure  message  is  to  retard  both 
thrusts  levers  to  a  mid  position  and 
place  both  EEC  switches  to  "OFF."  In 


following  this  procedure,  the  crew 
inadvertently  shut  off  the  fuel  control 
switches  to  both  engines  instead  of  the 
EEC  switches,  which  are  located  in  the 
same  vicinity  on  the  control  stand.  The 
airplane  was  at  approximately  2.000  feet 
altitude  at  the  time  of  the  shutdown  and 
engine  restart  was  initiated 
immediately.  Both  engines  recovered  at 
approximately  500  feet  altitude. 

This  is  the  second  reported  incident  in 
which  both  engines  have  been 
inadvertently  shut  down  while  the  crew 
was  following  a  procedure  that  involves 
actuation  of  the  EEC  switches. 

To  reduce  the  risk  of  inadvertent  dual 
engine  shutdown,  the  FAA  took  interim 
action  by  issuance  of  Airworthiness 
Directive  (AD)  87-13-51.  Amendment 
3»-5718  (52  FR  33917;  September  9. 
1987).  That  AD  requires  a  switch  guard 
to  be  installed  between  the  fuel  control 
switches  on  all  Model  767  airplanes,  and 
on  those  Model  757  airplanes  equipped 
with  Rolls-Royce  RB211  engines.  It  is 
proposed  that  this  interim  action  be 
superseded  by  requiring  relocation  of 
the  EEC  switches  and  ELC  switches 
from  the  control  stand  to  the  overhead 
panels. 

In  taking  this  action,  the  FAA 
recognizes  that  flight  crew  performance 
and  response  to  abnormal  conditions 
and/or  malfunction  warnings  messages 
can  be  significantly  affected  by  the 
configuration  and  location  of  the  various 
controls  on  the  flight  deck.  The 
proximity  of  controls  and  the  similarity 
of  procedures  may  combine  to  produce 
an  inappropriate  crew  response.  It  is 
considered  that  the  proximity  of  the  EEC 
switches  to  the  fuel  cut  off  switches  on 
the  control  stand  was  contributory  to 
the  two  reported  incidents. 

Additionally,  no  incidents  have  been 
reported  of  inadvertent  fuel  cut  off 
switch  actuation  on  similar  aircraft 
which  have  remotely-located  EEC 
switches. 

Since  this  condition  is  likely  to 
develop  on  other  airplanes  of  this  type 
design,  an  AD  is  proposed  that  would 
require  relocating  the  engine  limiter 
control  switches  and  the  electronic 
engine  control  switches  from  the  control 
stand  to  the  overhead  panel  on  Boeing 
Model  757  series  airplane  equipped  with 
Rolls-Royce  RB211  engines  and  Model 
767  series  airplanes. 

The  Boeing  Commercial  Airplane 
Company  is  preparing  service  bulletins 
which  will  contain  instructions  for  the 
accomplishment  of  these  modifications. 
The  FAA  may  consider  referencing 
these  service  bulletins  in  the  final  rule 
as  an  approved  method  of  compliance. 

It  is  estimated  that  31  Model  757 
airplanes  and  81  Model  767  airplanes 


would  be  a&cted  by  thi»  AOc  that  it 
would  take  approximately  24  maahours 
per  Model  757  airplane  and  2ft  manhotirs 
per  Model  757  series  airplane  to 
accomplish  the  required  actions;  and 
that  the  average  labor  cost  would  be  $40 
per  raanhoor.  Based  on  fliese  figures,  the 
total  cost  impact  of  this  AD  to  US, 
operators  is  estimated  to  be  $120,480. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  fliis  document 
(1)  involves  a  proposed  regalatkm  wfridi 
is  not  major  under  Executive  Oder 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportatian  Bcgatetory  Policies  and 
Procedures  (44  FR  11034;  February  28. 
1979);  and  it  is  fiirther  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rale,  d  promnlgated. 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any,  Boeing 
Model  757  and  767  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

The  Proposed  Ameadnent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  AdmmistratiaB 
proposes  to  amend  &  39  J3  of  Part  30  <rf 
the  Federal  Aviation  Regulations  as 
follows: 


PART39— [AMENOEDl 

1.  The  au&ority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.a  106(g)  (Revised  Pub.  L  97-C49. 
(anuary  12. 1983);  and  14  CFR  11.8a 

§39.13    [Amended] 

2.  By  superseding  AD  87-13-51, 
Amendment  39-5718  (52  FR  33917; 
September  9, 1987),  with  the  followii^ 
new  airworthiness  directive: 

Boeing:  Applies  to  aU  Modei  767  series 

airplanes  and  to  those  Model  757  serieft 
airplanes  equipped  with  Rolls-Royce 
RKll  engines,  certificated  in  any 
category.  Compliance  required  within  the 
next  2.000  hours  time  in  service  or  one 
year  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  mdess  pcevioualy 
accomplished. 

To  mmimize  the  potential  for  inadvertent 
engine  shatdown  when  nsing  the  electronic 
engine  control  (EEC)  or  engine  limiter  control 
(ELC)  switches,  accomplish  the  following; 

A.  Relocate  the  electronic  engine  control 
switches  or  engine  Uiaiter  control  switdiee, 
as  applicable,  from  the  coatiol  stand  to  the 
overhead  panel  in  a  manner  approved  l^  the 


MBnaget,  Seattle  AiroBft  Certfficelien  Office. 
FAA.  Neitbweat  Maenteia  Regieo. 

B.  The  fuel  control  Mrilchguatd 
iastaUaban  mede  ia  compriiaaoe  witi»  AD  87- 
13-51.  Amemkneal  39-5^18.  aujr  be  removed 
foUowing  scconpiiBhaieBt  ol  pna^vph  A., 
above. 

C  Aa  altemete  means  of  compliance  or 
adjustBKiit  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 
which  hfl»  the  coneurreace  of  an  FAA 
Principal  Mawteaaace  Inspector,  may  be 
used  when  approredt  by  the  Manaeer,  Seattle 
Aircraft  Certificotiott  Office.  FAA,  Northwest 
Mountaki  Region. 

D.  Special  fhght  pemits  may  be  issued  in 
accordance  with  FAR  21497  and  FAR  21.199 
to  operate  airplaaes  to  a  base  for  the 
accom^ielunent  of  the  modification  required 
by  this  AD. 

Issued  in  Seattle,  Washington,  on  October 
30, 1987. 

FndeiickM.lMac 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  87-26328  Filed  11-13-87;  8:45  am] 
BIUJNG  COOC  4S1»-13-a 


14  CFR  Part  39 
[Docket  No.  87-ASW-46] 

Airworthiness  Directives;  Societe 
Nationale  Industrlelle  Aerospatiale 
AloiMMv/Lama  Mtodef  SA  »t5B,  SA 
3160.  SA  316B.  SA  31«C,  SA  3180,  SA 
318B,SA  auc,  and  SA  »19B 
Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemakmg 
(NPRM). 


SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD) 
applicable  to  Societe  Nationale 
Industrielle  Aerospatiale  (SNIAS) 
Alouette/Lama  Model  SA  315B,  SA 
3160.  SA  316B.  SA  316a  SA  3180,  SA 
318B.  SA  318C.  and  SA  319B  helicopters, 
which  would  supersede  AD  73-13-02, 
Amendment  39-1666.  as  amended  by 
Amendment  39-2527.  The  proposed  new 
AD  would  require  accomplishment  of  a 
manufacturer's  mandatory  service 
bulletin  to  improve  the  sealing  on  the 
freewheel  and  main  gear  box/ 
freewheel/cUitch  unit  coupling.  The 
proposed  new  AD  is  needed  to  eliminate 
confusion  and  conflicting  maintenance 
information  and  inspection  intervals 
between  the  exiating  AD  and  mandatory 
manufacturer's  raainteaance 
instructions. 

DATES:  Conunents  nnist  be  received  on 
or  before  March  11, 1988. 
AOBRESSES:  Comments  on  the  proposal 
may  be  raaiied  in  dupKcate  to:  Office  of 
the  Regional  Counsel,  Federal  Aviation 
AdministratJon.  Soothwest  Region.  Fort 


Worth.  Texas  78193-0007.  or  delivered 
in  dnpKcate  to:  Office  of  tfie  Regional 
Counsel,  Federal  Avratron 
Administration.  Southwest  Region, 
Room  158,  Building  3B,  44<J0  Blue  Mound 
Road.  Fort  Worth,  Texas. 

Comments  must  be  mariied:  Docket 
No.  87-ASW-46. 

Comments  may  be  inspected  at  Room 
158,  Buildmg  3B,  Office  of  the  Regional 
Counsel,  Southwest  Region,  between  8 
a.m.  and  4  p.m..  weekdays,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Samuel  E.  Brodie,  Department  of 
Transportation.  Federal  Aviation 
Administration,  Fort  Worth,  Texas 
76193-0110.  telephone  (817)  624-5116. 

SUPTLaiSMTMIV  DITORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rale  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  AU 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  econonric, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  AH  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  Office  of  the 
Regional  Counsel,  Southwest  Region,  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact,  concerned  with  the  substance 
of  the  proposed  AD.  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped/ 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  No.  87-ASW-46."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  conunenter. 

AD  73-13-^2,  Amendment  39-1666,  as 
amended  by  Amendment  39-2527. 
currently  requires  compliance  with 
certain  SNIAS  mandatory  service 
bulletins,  and  also  requires  recurring 
inspections  of  the  freewheel  shaft  on 
SNIAS  Lama  and  Aiouette  model 
helicopters.  After  issuing  AD  73-13-OZ 
the  FAA  determined  that  the 
manufacturer  has  issued  mandatory 
service  bulletins  which  supersede  the 
service  bulletins  referenced  in  the 
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current  AD  contradicting  the 
information  contained  in  AD  73-13-02. 
Therefore,  the  FAA  is  proposing  to  issue 
a  new  AO  superseding  AO  73-13-02  and 
requiring  compliance  with  the 
superseding  manufacturer's  service 
bulletins  on  SNIAS  Lama  and  Alouette 
model  helicopters. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  177 
helicopters.  The  proposed  AO  will 
reduce  the  inspection  requirements  for 
the  helicopters  involved,  thereby 
resulting  in  reduced  maintenance  costs 
to  the  fleet  of  $223,000  per  year. 
Therefore,  I  certify  that  this  action  (1)  is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "signiFicant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034;  February 
26, 1979):  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4]  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety.  i 

Tlw  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  P^t  39  of 
the  FAR  as  follows:  I 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AutlMcity:  49  U.S.C.  13S4(a).  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1S83):  and  14  CFR  11.89. 

$39,139    [Amcndad]  | 

2.  By  adding  the  following  new  AD: 

SOCIETE  NATIONALE INDUSTRIELLE 
AEROSPATIALE  (SNIAS):  Applies  to  aU 
SISHAS  Alouette/Lama  Model  SA  315R 
SA  3160,  SA  316B,  SA  316C.  SA  3180, 
SA  318B,  SA  318a  and  SA  319B 
helicopters,  equipped  with  main  gearbox 
P/N  3ieOS62-0O-000  or  P/N  319A62-00- 
000:  freewheel  P/N  3160860-10-000;  and 
dutch  P/N  3ieOS63-20-00a  P/N 
318OS63-10-00a  or  P/N  319A63-0O-00a 
certificated  in  all  categories. 

Compliance  is  required  as  indicated  (unless 
already  accomplished). 

To  prevent  further  failures  of  the  main 
drive  shaft  and  freewheel  assemblies  by 
ensuring  proper  operation  of  the  main 
gearbox  oil  jet,  P/N  3ieOA62-01-002.  and  to 
improve  sealing  at  the  freewheel  anachment 
ioints,  accomplish  the  following: 


(a)  Within  the  next  100  hours'  time  in 
service  or  upon  observance  of  a  freewheel 
coupling  and  seal  oil  leak,  whichever  is 
earlier,  comply  with  Alouette  Service  Bulletin 
65-81,  Issue  2.  dated  February  14, 1979,  or 
Lama  Service  Bulletin  65-06,  Issue  2,  dated 
February  14, 1979,  as  applicable. 

(b)  After  compliance  with  paragraph  (a)  of 
this  AO,  accomplish  the  following:  After  the 
first  flight  following  the  installation  of  a  new 
or  overhauled  main  gearbox,  then  every .100 
hours'  time  in  service,  comply  with  section 
1(c)  of  Alouette  Service  Bulletin  05-65.  dated 
February  14, 1979,  or  Lama  Service  Bulletin 
05-14.  dated  February  14, 1979,  as  applicable. 

Note. — Service  Bulletin  05-65  supersedes 
Service  Bulletin  05-42,  dated  November  10, 
1971,  and  Service  Bulletin  05-14  supersedes 
Service  Bulletin  05-01,  dated  November  10, 
1971. 

(c)  An  alternate  method  of  compliance, 
which  provides  an  equivalent  level  of  safety, 
may  be  used  when  approved  by  the  Manager, 
Aircraft  CertiRcation  Division,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  Texas  76193- 
0100.  or  by  the  Manager,  Brussels  Aircraft 
Certification  Office,  AEU-100,  c/o  American 
Embassy,  Brussels,  Belgium.  APO  NY  09667. 

Issued  in  Fort  Worth,  Texas,  on  Octol)er  22, 
1987. 

CR.  Melugin,  Jr., 

Director,  Southwest  Region. 

[FR  Doc.  87-26324  Filed  11-13-87;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  101 
(Docket  No.  asN-ooei] 

Food  Labeling;  Public  Healtti 
Messages  on  Food  Labels  and 
LalMlIng;  Extension  of  Comment 
Period;  Correction 

AQENCY:  Food  and  Drug  Administration. 
action:  Proposed  rule;  extension  of 
comment  period;  correction. 

SUMMAHY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
proposed  rule  that  extended  for  60  days 
the  period  for  submitting  comments  on 
its  proposal  to  allow  the  listing  of  public 
health  messages  on  food  labels,  and  to 
propose  amendments  to  21  CFR  101.9  on 
nutrition  labeling  that  published  in  the 
Federal  Register  of  November  2, 1987  (52 
FR  42003).  The  date  for  submitting 
comments  was  inadvertently  stated  as 
January  2, 1988.  This  document  corrects 
that  error  by  changing  the  date  to 
January  4, 1988. 

DATE:  Comments  by  January  4. 1986. 


ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

T.  Rada  Proehl,  Regulations  Editorial 
Staff  (HFC-222),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-2994. 

SUPPLEMENTARY  INFORMATtON:  In  FR 
Doc.  87-25272  appearing  at  page  42003 
in  the  Federal  Register  of  Monday, 
November  2. 1987,  on  page  42004  in  the 
first  column  under  the  DATE  section  and 
the  second  column,  second  paragraph, 
second  line,  "January  2, 1988"  is 
corrected  to  read  "January  4, 1988." 

Dated:  November  9, 1987. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 
[FR  Doc.  87-26342  Filed  11-13-87;  8:45  am| 
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PEACE  CORPS 

22  CFR  Part  303 

Tlie  Freedom  of  Information  Reform 
Act  of  1986;  Proposed  Fee  Schedule 
and  Administrattve  GuMeiines 


AOENCY:  Peace  Corps. 
action:  Proposed  rule. 


summary:  This  proposed  rule 
implements  certain  provisions  of  the 
Freedom  of  Information  Reform  Act  of 
1986  which  require  Federal  Agencies  to 
establish  a  uniform  schedule  of  FOIA 
fees. 

DATE:  Comments  must  be  received  on  or 
before  December  16, 1987. 
ADDRESS:  Comments  should  be 
submitted  to  the  Paperwork  and  Records 
Management  Branch,  Peace  Corps,  806 
Connecticut  Avenue,  NW.,  Room  P-314. 
Washington,  DC  20526. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  von  Reyn,  Chief,  Paperworic  and 
Records  Management  Branch,  Office  of 
Administrative  Services,  (202)  254-6020. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Peace  Corps  has  determined  that 
this  proposed  rule  is  not  a  major  rule 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more. 

Paperwork  Reduction  Act 

This  proposed  rule  imposes  no 
obligatory  information  requirements  on 
the  public. 


Regulatory  Flexibility  Act  of  1980 

The  Director  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  22  CFR  Part  303 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Records. 

It  is  proposed  to  amend  22  CFR  Part 
303  as  follows: 

PART  303-INSPECTION  AND 
COPYING  OR  RECORDS:  RULES  FOR 
COMPUANCE  WITH  FREEDOM  OF 
INFORMATION  ACT 

1.  The  authority  citation  for  Part  303  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552;  Pub.  L  87-293  as 
amended  (22  U.S.C  2501  et  seq.);  Pub.  L  97- 
113,  sec.  601;  Pub.  L  99-670:  EO.  12137.  May 
16, 1979. 

2.  Section  303.10  is  revised  to  read  as 
follows: 

§303.10    Schedule  of  fees. 

(a)  General.  It  is  the  policy  of  the 
Peace  Corps  to  encourage  the  widest 
possible  distribution  of  information 
concerning  programs  under  its 
jurisdiction.  To  the  extent  practicable, 
this  policy  will  be  applied  under  this 
part  so  as  to  permit  requests  for 
inspection  or  copies  of  records  to  be  met 
without  substantial  cost  to  the  person 
making  the  request  Search  and 
reproduction  charges  will  be  made  in 
accordance  with  paragraph  (c)  of  this 
section.  On  a  case-by-case  basis,  the 
Peace  Corps  will  conduct  a  thorouj^ 
review  of  all  fee  waiver  requests  and 
will  grant  waivers  of  reductions  in  fees 
only  in  those  cases  in  which  the 
requester  establishes  that  the  disclosure 
of  the  information  will  primarily  benefit 
the  general  public.  The  Agency  shall 
charge  fees  that  recoup  the  full  direct 
costs  incurred.  The  most  efficient  and 
least  costly  methods  to  comply  with 
requests  for  documents  made  under  the 
FOIA  shall  be  used.  When  documents 
that  would  be  responsive  to  a  request 
are  maintained  for  distribution  by 
agencies  operating  statutory-based  fee 
schedule  programs,  the  Agency  shall 
inform  requesters  of  the  steps  necessary 
to  obtain  records  from  those  sources. 

(b)  Definitions.  The  Agency  adopts 
the  following  definitions  contained  in 
OMB's  "Uniform  Freedom  of 
Information  Act  Fee  Schedule  and 
Guidelines,"  that  relate  to  this  section: 

(1)  The  term  "direct  costs"  means 
those  expenditures  which  an  agency 
actually  incurs  in  searching  for  and 
duplicating  (and  in  the  case  of 


commercial  requesters,  reviewing) 
documents  to  respond  to  an  FOIA 
request. 

(2)  The  term  "search"  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request,  including  page- 
by-page  or  line-by-line  identification  of 
material  within  documents. 

(3)  The  term  "duplication"  refers  to 
the  process  of  making  a  copy  of  a 
document  necessary  to  respond  to  an 
FOIA  request  Such  copies  can  take  the 
form  of  paper  copy,  microform,  audio- 
visual materials,  or  machine  readable 
documentation  (e.g.,  magnetic  tape  or 
disk),  among  others. 

(4)  The  term  "review"  refers  to  the 
process  of  examining  documents  located 
in  response  to  a  request  that  is  for  a 
commercial  use  to  determine  whether 
any  portion  of  any  document  located  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  documents  for 
disclosure,  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

(5)  The  term  "  'commercial  use' 
request"  refers  to  a  request  from  or  on 
behalf  of  one  who  seeks  information  for 
a  use  or  purpose  that  furthers  the 
commercial,  trade  or  profit  interests  of 
the  requester  or  the  person  on  whose 
behalf  the  request  is  made. 

(6)  The  term  "educational  institution" 
refers  to  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(7)  The  term  "non-commercial 
scientific  institution"  refers  to  an 
institution  that  is  not  operated  on  a 
"commercial"  basis  as  that  term  is 
referenced  in  paragraph  (b)(5)  of  this 
section,  and  which  is  operated  solely  for 
the  purpose  of  conducting  scientific 
research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(8)  The  term  "representative  of  the 
news  media"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
public.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  (but  only  in 
those  instances  when  they  can  qualify 


as  disseminators  of  "news")  who  made 
their  products  available  for  purchase  or 
subscription  by  the  general  public. 
These  examples  are  not  intended  to  be 
all-inclusive.  Moreover,  as  traditional 
methods  of  news  delivery  evolve  (e.g., 
electronic  dissemination  of  newspapers 
through  telecommunications  services], 
such  alternative  media  would  be 
included  in  this  category.  In  the  case  of 
freelance  journalists,  they  will  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it.  A 
publication  contract  would  be  the 
clearest  proof,  but  the  Agency  will  also 
look  to  the  past  publication  record  of  a 
requester  in  making  a  determination, 
(c)  Fees  to  be  charged— (1)  Manual 
searches  for  records — Whenever 
feasible,  the  Agency  will  charge  at  the 
salary  rate(s)  (i.e.  basic  pay  plus  16 
percent)  of  the  employee(s)  making  the 
search.  However,  where  a  homogeneous 
class  of  personnel  is  used  exclusively 
(e.g.,  all  administrative/clerical,  or  all 
professional/executive),  the  Agency 
may  establish  an  average  rate  for  the 
range  of  grades  typically  involved. 

(2)  Computer  searches  for  records — 
The  Agency  will  charge  at  the  actual 
direct  cost  of  providing  the  service.  This 
will  include  the  cost  of  operating  the 
central  processing  unit  (CPU)  for  that 
portion  of  operating  time  that  is  directly 
attributable  to  searching  for  records 
responsive  to  an  FOIA  request  and 
operator/programmer  salary 
apportionable  to  the  search.  When  the 
Agency  can  establish  a  reasonable 
Agency-wide  average  rate  for  CPU 
operating  costs  and  operator/ 
progranuner  salaries  involved  in  FOIA 
searches,  it  may  do  so  and  charge 
accordingly. 

(3)  Review  of  records — Only 
requesters  who  are  seeking  documents 
for  commercial  use  will  be  charged  for 
time  spent  reviewing  records  to 
determine  whether  they  are  exempt 
fit)m  mandatory  disclosure.  Charges 
shall  be  assessed  only  for  the  initial 
review;  i.e..  the  review  undertaken  the 
first  time  the  Agency  analyzes  the 
applicability  of  a  specific  exemption  to  a 
particular  record  or  portion  of  a  record. 
The  Agency  will  not  charge  for  review 
at  the  administrative  appeal  level  of  an 
exemption  already  applied.  However,  if 
records  or  portions  of  records  withheld 
in  full  under  an  exemption  which  is 
subsequently  determined  not  to  apply 
are  reviewed  again  to  determine  the 
applicability  of  other  exemptions  not 
previously  considered,  the  cost  for  such 
a  subsequent  review  is  properly 
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assessable.  Where  a  single  class  of 
reviewers  is  typically  involved  in  the 
review  process,  the  Agency  may 
establish  a  reasonable  Agency-wide 
average  and  charge  accordingly. 

(4)  Duplication  of  records — The 
charge  for  paper  copy  reproduction  of 
documents  as  of  the  date  of  publication 
is  three  cents  per  page.  This  charge 
represents  the  average  Agency-wide 
direct  cost  of  making  such  copies,  taking 
into  account  the  salary  of  the  operators 
as  well  as  the  cost  of  the  reproduction 
machinery.  The  rate  shall  be  adjusted 
annually.  Current  rates  may  be 
requested  from  the  Director,  Office  of 
Administrative  Services.  For  copies 
prepared  by  computer,  such  as  tapes  or 
printouts,  the  Agency  will  charge  the 
actual  cost,  including  operator  time,  or 
production  of  the  tape  or  printout.  For 
other  methods  of  reproduction  or 
duplication,  the  Agency  will  charge  the 
actual  direct  costs  of  producing  the 
document  or  documents. 

(5)  OUier  charges — (i)  The  Agency 
shall  recover  the  full  cost  of  certifying 
that  records  are  true  copies.  The  Agency 
will  charge  the  salary  rate(s]  (i.e.  basic 
pay  plus  16  percent)  of  the  employee(s] 
certifying  the  records,  (ii)  The  Agency 
shall  recover  the  full  cost  of  sending 
records  by  special  methods  such  as 
express  mail,  etc.  The  Agency  shall  not 
furnish  the  records  until  payment  for 
such  service  has  been  received  by  the 
Agency.  The  Agency  is  not  required  to 
comply  with  requests  for  special  mailing 
services. 

(6)  Restrictions  on  assessing  fees,  (i) 
With  the  exception  of  requesters  seeking 
documents  for  a  commercial  use,  the 
Agency  will  provide  the  first  100  pages 
of  duplication  and  the  first  two  hours  of 
search  time  without  charge.  The  Agency 
will  not  charge  fees  to  any  requester, 
including  commercial  use  requesters,  if 
the  cost  of  collecting  the  fee  would  be 
equal  to  or  greater  than  the  fee  itself. 
Except  for  commercial  use  requesters, 
the  Agency  will  not  begin  to  assess  fees 
until  after  the  free  search  and 
reproduction  services  have  been 
provided. 

(ii)  The  elements  to  be  considered  in 
determining  the  "cost  of  collecting  a 
fee,"  are  the  administrative  costs  to  the 
Agency  of  receiving  and  recording  a 
requester's  remittance,  and  processing 
the  fee  for  deposit  in  the  Treasury 
Department's  special  account.  The  pre- 
transaction  cost  to  the  Treasury  to 
handle  such  remittance  will  not  be 
considered  in  the  Agency's 
determination.  { 

(iii)  For  purposes  of  these  restrictions 
on  assessment  of  fees,  the  word  "pages" 
refers  to  paper  copies  of  a  standard 


agency  size  which  will  normally  be  "8Vi 
X 11' or  "11  by  14". 

(iv)  The  term  "search  time"  in  this 
context  means  manual  search.  To  apply 
this  term  to  searches  made  by  oomptiter, 
the  Agency  wrill  determine  the  hooriy 
cost  of  operating  the  central  processing 
unit  and  the  operator's  hourly  salary 
plus  16  percent  When  the  cost  of  the 
search  (including  the  operator  time  and 
the  cost  of  operating  thie  computer  to 
process  a  request)  equals  the  equivalent 
dollar  amount  of  two  hours  of  the  salary 
of  the  person  performing  the  search.  Le., 
the  operator,  the  Agency  will  begin, 
assessing  charges  for  computer  search. 

(d)  Payment  of  cost  (1)  A  request  for 
documents  must  state  that  the  requester 
will  pay  any  or  all  reasonaUy  necessary 
costs,  or  costs  up  to  an  amount  specified 
in  such  request.  If  the  head  of  the  unit  or 
the  Director  of  Administrative  Services 
determines  that  the  anticipated  cost  for 
search  and  duplication  of  the  records 
requested  will  be  in  excess  of  $25,  or  in 
excess  of  the  limit  specified  in  the 
request,  the  Director  of  Administrative 
Services  shall  advise  the  requester 
promptly  after  receipt  of  the  initial 
request  Such  notification  shall  specify 
the  anticipated  cost  of  search  and 
reproduction  of  the  records  requested. 
The  requester  may  thereafter  amend  his 
or  her  request  to  specify  fewer 
documents  or  agree  to  accept  the 
estimate  of  anticipated  costs,  in  which 
case  the  request  shall  be  deemed 
received  by  the  Agency  upon  the  receipt 
date  of  the  requester's  response.  A 
requester  may,  prior  to  making  a 
request,  ask  for  an  estimate  of  cost  from 
the  Director  of  Administrative  Services 
who  shall  promptly  respond  to  such 
request. 

(2)  Method  of  payment  Payment  shall 
be  sent  or  delivered  to  the  Collections 
Officer,  Accounting  Division.  Such 
payment  must  be  by  check  or  money 
order  payable  to  Peace  Corps — FOLA.  A 
receipt  for  fees  shall  be  provided  upon 
request. 

(e)  Fees  to  be  charged — categories  of 
requesters.  There  are  four  categories  of 
FOIA  requesters:  commercial  use 
requesters;  educational  and  non- 
commercial scientific  institutions; 
representatives  of  the  news  media;  and 
all  other  requesters.  The  Act  prescribes 
specific  levels  of  fees  for  each  of  these 
categories: 

(1)  Commerical  use  requesters — ^The 
Agency  will  assess  charges  which 
recover  the  full  direct  costs  of  searching 
for,  reviewing  for  release,  and 
duplicating  the  records  sought  for 
commerical  use.  Commercial  use 
requesters  are  not  entitled  to  two  hours 
of  free  search  time  nor  100  free  pages  of 
reproduction  of  documents. 


(2)  Educational  and  non-commercial 
scientific  iastitution  lequeatera — ^The 
Agency  will  provide  documents  to 
requesters  in  this  category  for  the  cost  of 
reproduction  alone,  excluding  chai^ges 
for  the  first  100  pages.  To  be  eligible  for 
inclusion  hi  this  category,  requesters 
must  show  that  the  request  is  being 
made  as  authorized  by  and  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commerical  use,  but  are  sought  in 
furtherance  of  scholarly  (if  the  request  is 
from  an  educational  institution)  or 
scientific  (if  the  request  is  from  a  non- 
commercial scientific  institution) 
research. 

(3)  Requesters  who  are 
representatives  of  the  news  media — ^The 
Agency  will  provide  documents  to 
requesters  in  this  category  for  the  cost  of 
reproduction  alone,  excluding  charges 
for  the  first  100  pages.  To  be  eligible  for 
inclusion  in  this  category,  a  requester 
must  meet  the  definition  described  in 
paragraph  (b)(8)  of  this  section,  and  his 
or  her  request  must  not  be  made  for  a 
commercial  use.  In  reference  to  this 
class  of  requester,  a  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  a  request  that  is  for  a 
commercial  use. 

(4)  AU  other  requesters — ^Requesters 
who  do  not  fit  into  any  of  the  categories 
above  will  be  charged  fees  which 
recover  the  full  direct  cost  of  searching 
for  and  reproducing  records  that  are 
responsive  to  the  request  except  that 
the  first  100  pages  of  reproduction  and 
the  first  two  hours  of  search  time  will  be 
furnished  without  charge.  Requests  from 
individuals  for  records  about  themselves 
filed  in  the  Agency's  systems  of  records 
will  continue  to  be  treated  under  the  fee 
provisions  published  in  the  Agency's 
Privacy  Act  regulations  (22  CFR  Part 
308). 

(f)  Waiving  or  reducing  fees. — (1) 
General.  The  Agency  will  furnish 
documents  without  charge  or  at  reduced 
charges  if  disclosure  of  the  information 
is  in  the  public  interest  because  it  is 
likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  government  and  is 
not  primarily  in  the  commercial  interest 
of  the  requester.  A  requester  may,  in  his 
or  her  original  request,  or  subsequently, 
ask  for  a  fee  waiver  or  that  documents 
be  furnished  at  a  reduced  charge.  A 
request  for  documents  shall  not  be 
deemed  to  have  been  received  until  a 
determination  of  the  question  of  fee 
waiver  or  reduction  has  been  made, 
provided  however,  that  such 
determination  shall  be  made  within  five 
working  days  from  the  receipt  of  a  fee 


waiver  request  A  request  for  waiver  or 
reduction  of  fees  shall  specify  the 
amount  of  reduction  requested  and  the 
reasons  which  cause  the  requester  to 
feel  that  the  criteria  for  waiver  or 
reduction  of  fees  have  been  met. 

(2)  Procedures,  (i)  Upon  receipt  of  a 
fee  waiver  or  fee  reduction  request  the 
Director  of  Administrative  Services 
shall  refer  such  request  to  the  Director 
of  the  Peace  Corps  or  such  official  as  he 
or  she  may  designate.  The  Director  or 
designee  will  promptly  determine 
whether  such  request  should  be  granted 
in  whole  or  in  part  and  such 
determination  is  final.  The  request  shall 
be  reviewed  in  accordance  with  the 
following  Statutory  Freedom  of 
Information  Act  fee  waiver  criteria: 

(A)  Whether  disclosure  of  the 
information  "is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  pubUc  understanding  of 
the  operations  or  activities  of  the 
Government";  and 

(B)  That  disclosure  of  the  information 
"is  not  primarily  in  the  commercial 
interest  of  the  requester." 

(ii)  There  are  six  general  factors 
which  are  considered  in  determining 
whether  the  statutory  criteria  for  fee 
waiver  have  been  met: 

(A)  The  subject  of  the  request 
Whether  the  subject  of  the  requested 
records  concerns  "the  operations  or 
activities  of  the  government": 

(B)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute"  to 
an  understanding  of  government 
operations  or  activities; 

(C)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
requested  information  will  contribute  to 
"public  understanding";  and 

(D)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  government  operations 
or  activities; 

(E)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and,  if  so 

(F)  The  primary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  "primarily  in  the 
commercial  interest  of  the  requester." 

(g)  Administrative  actions  to  improve 
assessment  and  collection  of  fees.  The 
agency  shall  ensure  that  procedures  for 


assessing  and  collecting  fees  are  applied 
consistently  and  uniformly. 

(1)  Charging  interest  The  Agency  will 
begin  assessing  interest  charges  on  an 
unpaid  bill  starting  on  the  31st  day 
following  the  day  on  which  the  billing 
was  sent  The  fact  that  the  fee  has  been 
received  by  the  Agency,  even  if  not 
processed,  will  suffice  to  stay  the 
accrual  of  interest  Interest  will  be  at  the 
rate  prescribed  in  section  3717  of  Title 
31,  United  States  Code,  and  will  accrue 
from  the  date  of  the  billing. 

(2)  Charges  for  unsuccessful  search. 
The  Agency  will  assess  charges  for  time 
spent  searching,  even  if  the  Agency  fails 
to  locate  the  records  or  if  records 
located  are  determined  to  be  exempt 
from  disclosure. 

(3)  Aggregating  requests.  A  requester 
may  not  file  multiple  requests  at  the 
same  time,  each  seeking  portions  of  a 
document  or  documents,  solely  in  order 
to  avoid  payment  of  fees.  When  the 
Agency  reasonably  beUeves  that  a 
requester  or,  on  rare  occasions,  a  group 
of  re^esters  acting  in  concert,  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purposes  of 
evading  the  assessment  of  fees,  the 
Agency  may  aggregate  any  such 
requests  and  charge  accordingly.  The 
Agencies  will  not  aggregate  multiple 
requests  on  unrelated  subjects  fiom  one 
requester. 

(4)  Advance  payments,  (i)  Advance 
payment  i.e.,  payment  before  work  is 
commenced  or  continued  on  a  request 
are  not  required  unless: 

(A)  Tlie  Agency  estimates  or 
determines  that  allowable  charges  that  a 
requester  may  be  required  to  pay  are 
likely  to  exceed  $250.  Then,  the  Agency 
shall  notify  the  requester  of  the  likely 
cost  and  obtain  satisfactory  assurance 
of  full  payment  where  the  requester  has 
a  history  of  prompt  payment  of  FOIA 
fees,  or  require  an  advance  payment  of 
an  amount  up  to  the  full  estimated 
charges  in  the  case  of  requesters  with  no 
history  of  payment  or 

(B)  Where  a  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion  (i.e.  within  30  days  of  the  date  of 
the  billing),  the  Agency  may  require  the 
requester  to  pay  the  fidl  amount  owed 
plus  any  applicable  interest  as  provided 
above,  or  to  demonstrate  that  he  has.  in 
fact  paid  the  fee.  and  to  make  an 
advance  payment  of  the  full  amount  of 
the  estimated  fee  before  the  Agency 
begins  to  process  a  new  request  or  a 
pending  request  from  that  requester. 

(ii)  When  the  Agency  acts  under 
paragraph  (g)(4)(i)  of  this  section,  the 
administrative  time  limits  prescribed  in 
subsection  (a)(6)  of  tiie  FOIA  (i.e..  10 
working  days  ftom  receipt  of  initial 
requests  and  20  working  days  from 


receipt  of  appeals  from  initial  denial, 
plus  permissible  extensions  of  these 
time  limits)  will  begin  only  after  the 
Agency  has  received  fee  payments 
described  above. 

(5)  Effect  of  the  Debt  Collection  Act  of 
1982  (Pub.  L  97-365).  The  Agency  will 
follow  those  debt  collection  procedures 
published  in  22  CFR  Part  309  where 
appropriate,  to  encourage  repayment. 

Dated:  October  29. 1987. 
Lorel  Miller  Ruppe, 
Director. 
(FR  Doc  87-28240  Filed  11-13-67;  8:45  am) 

BILUNQ  CODE  MSt-OI-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

IMM  Docket  Na  87-502,  RM-e052] 

Radio  Broadcasting  Services;  Star 
Lake,  NY 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

StiMMARY:  This  document  requests 
comments  on  a  petition  by  Tia  A. 
Soliday  proposing  the  allocation  of 
Channel  290B1  to  Star  Lake.  New  York, 
as  the  communify's  first  local  FM 
service.  Channel  290B1  can  be  allocated 
to  Star  Lake  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  18.4  kilometers  (11.4  miles) 
southeast  to  avoid  a  short-spacing  to 
Station  CHEZ-FM,  Channel  291C1, 
Ottawa,  Ontario.  Canadian  concurrence 
in  the  allotment  is  required  since  Star 
Lake  is  located  within  320  kilometers 
(200  miles)  of  die  U.S.-Canadian  border. 

DATES:  Comments  must  be  filed  on  or 
before  January  4, 1988,  and  reply 
comments  on  or  before  January  19, 1988. 
address:  Federal  Communications 
Commission,  Washington,  E>C  20554.  In 
addition  to  fihng  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Tia  A.  Soliday,  6481  Newport 
Road.  Warners,  New  York  13164 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPUEMENTARV  INFOflMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  MM  Docket  No. 
87-502,  adopted  October  30, 1987,  and 
released  November  9, 1987.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
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normal  business  boun  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW^  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Intemationai 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  14a 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  of  court  review,  aB  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  i 

Federal  Communications  Commission. 

Marii  N.  lipp. 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  87-26364  Filed  11-13-87;  8:45  am] 

BILIJNG  CODE  STIZ-OI-a 


47  CFR  Part  73 

(MM  Oockat  Na  trsOA,  RM-60S1] 


Radio  Broadcasting  Services;  Old 
Forge.  NY 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  George  W. 
Kimble  proposing  the  allocation  of 
Channel  259A  to  Old  Forge,  New  York, 
as  the  community's  first  local  FM 
service.  Channel  259A  can  be  allocated 
to  Old  Forge  in  compliance  with  the 
Conmiission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  8.9  kilometers  (5.6  miles) 
southwest  to  avoid  a  short-spacing  to 
the  construction  permit  of  Station 
WCFB.  Channel  260.  Plattsburgh,  New 
York.  No  site  restriction  will  be  needed 
if  Station  WGFB  is  licensed  with  die 
Class  Cl  facilities  specified  in  its 
pending  application  (BMPH-870331PZ). 
Canadian  concurrence  is  required  since 
Old  Forge  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border. 


DATES:  Comments  must  be  filed  on  or 
before  January  4, 1988,  and  reply 
comments  on  or  before  (anuary  19, 1988. 

ADonBSS:  Federal  Communications . 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  George  W.  Kimble,  3403  W. 
Lake  Road,  Canandaigua,  New  York 
14424  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  MFORMATION:  This  IS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-501,  adopted  October  30, 1987,  and 
released  November  9. 1987.  The  full  text 
of  this  Commissicm  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  E)C  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Intemationai 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  of  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contract. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief,  Allocations  Branch  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  87-26365  Filed  11-13-87;  8:45  am) 

BILLING  CODE  •71^«1-M 


47  CFR  Part  73 

[MM  Docket  No.  87-500,  RM-60S01 

Radio  Broadcasting  Services; 
Copenhagen,  NY 

agency:  Federal  Communications 
Commission. 

AC  KM:  Proposed  rule. 


lANV:  This  document  requests 
comments  on  a  petition  by  Kevin 
CfKme  proposing  the  allocation  of 
Channel  294A  to  Copenhagen,  New 
York,  as  the  community's  first  local  FM 
service.  Channel  294A  can  be  allocated 
to  Copenhagen  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.5  Jcilometers  (4  miles] 
south  to  avoid  a  short-spacing  to  unused 
and  unapplied  for  Channel  293A  at 
Brockville,  Ontario,  Canada.  No  site 
restriction  would  be  required  if  the 
Canadian  proposal  to  delete  Channel 
293A  at  Brockville  is  finalized. 

dates:  Comments  nuist  be  filed  on  or 
before  January  4, 1988,  and  reply 
comments  on  or  before  January  19, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Kevin  OKane,  3999  No.  Nine 
Road,  Cazenovia,  New  York  13035 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  ^apiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-500,  adopted  October  30. 1987,  and 
released  November  9, 1987.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Intemationai 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  of  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  74: 

Radio  broadcasting. 
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Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  87-26367  Filed  11-13-87;  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-499,  RM-e053] 

Radio  Broadcasting  Services; 
Henderson,  NY 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Tia  A. 
Soliday  proposing  the  allocation  of 
Channel  264A  to  Henderson,  New  York, 
as  the  community's  first  local  FM 
service.  Channel  264A  can  be  allocated 
to  Henderson  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction. 
Concurrence  by  the  Canadian 


government  is  required  since  Henderson 
is  located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  January  4, 1988,  and  reply 
comments  on  or  before  January  19, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Tia  A.  Soliday.  6481  Newport 
Road,  Warners,  New  York  13164 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87--199,  adopted  October  30, 1987,  and 
released  November  9, 1987.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complex  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 


copy  contractor,  Intemationai 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  198U  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  of  court  review,  all  ev 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Mark  N.  lipp, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  87-26366  Filed  11-13-87;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
putrfic.  r4otices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  arxl  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  ager>cy  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMEHT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


IDocket  No.  87-151] 

Animal  Damage  Control  Program 
Environmental  Impact  Statement 

agency:  Animal  and  Plant  Health 
Inspection  Services,  USDA. 
ACTION:  Notice. 


summary:  This  document  advises  the 
pubhc  that  the  Animal  and  Plant  Health 
Inspection  Service  intends  to  prepare  a 
new  environmental  impact  statement 
(EIS)  for  the  federal/cooperative  Animal 
Damage  Control  program.  This 
document  also  requests  comments  and 
gives  notice  of  scoping  meetings,  to 
allow  for  pubhc  involvement  in  the 
scoping  process  as  the  first  step  in 
development  of  the  EIS.  The  impacts  on 
the  environment  of  the  program's  control 
of  damage  caused  by  wild  animals  will 
be  evaluated  in  the  EIS. 
DATES:  Written  comments  must  be 
received  by  January  20, 1988.  Scoping 
meetings  concerning  issues  affecting  the 
development  of  the  EIS  will  be  held  in 
Sacramento.  California,  on  December  15, 
1987;  in  Kansas  City.  Missouri,  on 
December  17, 1987;  and  in  Washington. 
DC.  on  December  21, 1987. 
ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  concerning 
issues  to  be  addressed  during 
development  of  the  EIS  to  Steven  B. 
Farbman.  Assistant  Director.  Regulatory 
Coordination.  APHIS.  USDA.  Room  728. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  Maryland  20782.  Please 
state  that  your  comments  refer  to 
Docket  No.  87-151.  Comments  received 
may  be  inspected  at  Room  728  of  the 
Federal  Building  between  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
holidays.  The  scoping  meetings  will  be 
held  at  the  following  locations:  [1]  On 
December  15, 1987.  at  the  Ramada  Inn. 


1900  Canterbury  Road.  Sacramento. 
California:  (2)  on  December  17. 1987,  at 
the  Hyatt  Regency  Crown  Center.  2345 
McGee  Street  (New  York  Room),  Kansas 
City.  Missouri;  and  (3)  on  December  21. 
1987.  at  the  U.S.  Department  of 
Agriculture.  14th  and  Independence 
Avenue.  SW..  Jefferson  Auditorium 
(between  5th  and  6th  wings.  South 
Building).  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT 
Gary  D.  Simmons.  Staff  Officer. 
National  Technical  Support  Staff.  ADC. 
APHIS.  USDA.  Room  565A,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  Maryland  20782.  301-436- 
8657. 
SUPPLEMENTARY  INFORMATION: 

Public  Notice/Request  for  Comments 

This  document  advises  that  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  intends  to  prepare  a 
new  environmental  impact  statement 
(EIS)  for  the  federal/cooperative  Animal 
Damage  Control  (ADC)  program.  The 
impacts  on  the  environment  of  the 
program's  control  of  damage  caused  by 
wild  animals  will  be  evaluated  in  the 
EIS. 

This  document  also  requests 
comments,  and  gives  notice  of  scoping 
meetings  to  allow  public  involvement  in 
the  scoping  process  as  the  first  step  in 
development  of  the  EIS.  Accordingly, 
comments  at  the  scoping  meetings  and 
written  comments  by  mail  are  invited 
from  the  public;  from  federal,  state,  and 
local  agencies  that  have  an  interest  in 
ADC  or  related  programs;  and  from 
federal  and  state  agencies  that  have 
either  juridiction  by  law  or  special 
expertise  regarding  any  national 
program  issue  or  environmental  impact 
that  should  be  discussed  in  the  EIS. 

Scoping  Process/Procedures  for  Scoping 
Meetings 

The  initial  step  in  the  process  of  EIS 
development  is  scoping.  Scoping 
includes  solicitation  of  public 
involvement  in  the  form  of  either  written 
or  oral  comments,  and  evaluation  of 
those  comments.  This  process  is  used 
for  determining  the  scope  of  issues  to  be 
addressed  and  for  identifying  the 
significant  issues  related  to  the  federal/ 
cooperative  ADC  program. 

A  representative  of  APHIS  will 
preside  at  the  scoping  meetings,  where 
comments  will  be  taken  concerning  any 
issue  that  would  be  relevant  for 


consideration  during  preparation  of  the 
EIS.  Interested  persons  may  appear  and 
be  heard  in  person  or  by  attorney  or 
other  representative. 

Each  meeting  will  begin  at  8:30  a.m. 
and  is  scheduled  to  end  at  4:30  p.m., 
local  time.  However,  a  meeting  may  be 
ended  earlier  if  all  persons  who  are 
present  and  who  have  requested  an 
opportunity  to  speak  have  been  heard. 
Persons  who  wish  to  speak  should 
register  with  the  presiding  officer  before 
the  meeting.  Pre-meeting  registration 
will  be  conducted  at  each  meeting 
location  from  8  a.m.  to  8:30  a.m..  local 
time,  on  the  meeting  date.  Registered 
persons  will  be  heard  in  the  order  of 
their  registration.  However,  other 
persons  who  wish  to  speak  at  the 
meeting  will  be  afforded  that 
opportunity  after  the  registered  persons 
have  been  heard.  It  is  requested  that 
three  copies  of  any  written  statements 
that  are  presented  be  provided  to  the 
presiding  officer  at  the  meeting.  If  the 
member  of  preregistered  persons  and 
other  participants  at  the  meeting 
warrants,  the  presiding  officer  may  limit 
the  time  for  each  presentations,  in  order 
to  allow  everyone  wishing  to  speak  an 
opportunity  to  be  heard. 

Background 

Wild  animals  can  destroy  agricultural 
crops,  grazing  lands,  livestock  and 
poultry,  buildings,  irrigation  works,  or 
other  structures,  and  can  transmit 
disease.  Losses  and  threats  to 
agricultural  interests  are  commonly 
termed  "animal  damage."  The 
management  of  the  problems  caused  by 
wildlife  is  commonly  termed  "animal 
damage  control"  and  is  a  recognized 
discipline  within  the  art  and  science  of 
wildlife  management.  The  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
operates  an  Animal  Damage  Control 
(ADC)  program  whose  responsibility  is 
to  identify,  demonstrate,  and  apply  the 
best  methods  of  controlling  animal 
damage  in  order  to  protect  agriculture, 
horticulture,  forestry,  animal  husbandry, 
wild  game  animals,  fur-bearing  animals, 
and  birds,  and  for  the  protection  of 
stock  and  other  domestic  animals 
through  the  suppression  of  rabies  and 
tularemia  in  predatory  or  other  wild 
animals. 

The  ADC  program  conducts  a  wide 
range  of  activities  in  cooperation  with 
federal,  state,  and  local  agencies  to 
protect  agriculture  and  certain  wildlife 
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from  animal  damage  pursuant  to  the 
Animal  Damage  Control  Act  of  March  2. 
1931  (7  U.S.C.  42ft^26b).  The  program 
protects  these  interests  from  injurious 
animals.  The  program  includes  both 
actual  control  and  the  providing  of 
information  through  control 
demonstrations  and  other  methods 
relating  to  a  broad  range  of  animal 
damage  problems.  Control  includes 
predator  control  to  protect  livestock, 
bird  control  to  protect  agriculture  and 
forestry  crops,  and  rodent  control  to 
protect  crops,  rangeland,  and  forests. 
Attention  is  given  to  pre  and 
postharvest  losses.  llie  program  uses  a 
management  approach  that  involves  the 
combination  of  physical,  biological,  and 
chemical  methods  best  suited  for  a  given 
control  situation.  The  major  animal 
damage  control  activity  is  assistance  to 
reduce  prcdation  on  livestock  in  the 
West.  Most  of  this  effort  is  operational 
and  is  directed  at  carnivores.  The  main 
predator  damage  control  techniques 
used  include  aerial  and  ground  shooting, 
M-44  sodium  cyanide  devices,  and  traps 
and  snares.  Nonlethal  predator  damage 
control  techniques,  including  fencing 
and  improved  herding  practices,  are  also 
employed  or  recommended  when  their 
use  is  appropriate. 

The  ADC  program  also  conducts 
research  to  evaluate  animal  damage 
situations,  and  research  methods  and 
tools  to  reduce  or  eliminate  damage. 
Activities  include  research  and  testing 
of  animal  damage  control  techniques 
involving  chemical,  physical,  biological, 
or  cultural  approaches  for  minimizing  or 
eliminating  economic  damage  and 
safety-related  hazards;  damage 
assessment;  and  laboratory  and  field 
studies  of  damaging  species  and  their 
habitats  to  discover  new  approaches  to 
control  animal  damage. 

Alternatives 

The  following  alternatives  are 
proposed  for  evaluation  in  the  EIS: 

(1)  The  current  control  program; 

(2)  No  action  (i.e.,  no  federal  ADC 
program); 

(3)  Eradication  program  (planned 
elimination  of  pest  wildlife  populations 
in  designated  areas)  and; 

(4)  Suppression  program  (planned 
long-term  reduction  of  pest  wildlife 
populations  in  designated  areas). 

Major  Issues 

The  following  are  some  of  the  major 
issues  to  be  discussed  in  the  EIS: 

(1)  Impacts  of  the  alternatives  on  the 
biological  environment,  including  target 
and  nontarget  species; 

(2)  Impacts  of  the  alternatives  on  the 
physical  environment,  including  soil, 
water  quality,  and  air  quahty; 


(3)  Impacts  of  the  alternatives  on 
other  aspects  of  the  human  environment, 
such  as  wilderness  areas,  domestic 
animals,  recreation,  public  health  and 
safety,  the  cultural  environment,  public 
attitudes,  energy,  and  the  economy. 

Preparation  of  EIS 

In  order  to  facilitate  preparation  of 
comments,  persons  may  wish  to  review 
the  issues  presented  in  the  June,  1979, 
Final  EIS  for  the  United  States  Fish  and 
Wildlife  Service's  Mammalian  Predator 
Damage  Management  for  Livestock 
Protection  in  the  Western  United  Stales. 
Copies  of  this  EIS  are  available  for 
review  at  each  ADC  State  Office,  ADC 
Regional  Offices,  the  Denver  Wildlife 
Research  Center,  the  National  Technical 
Support  Staff  office,  and  the  ADC 
Deputy  Administrator's  office.  For 
information  on  specific  locations, 
contact  Gary  D.  Simmons.  (See  "For 
Further  Information  Contact.") 

The  ADC  program  was  transferred  to 
APHIS  from  the  United  States  Fish  and 
Wildlife  Service  (FWS)  on  December  19, 
1985,  by  Pub.  L  99-190.  465.  The  June  29, 
1979,  FWS  Final  EIS  on  the  program  was 
adopted  by  APHIS  on  February  21, 1986. 
In  accordance  with  APHIS  and  USDA 
regulations  and  guidelines.  APHIS 
reviews  and  reevaluates  each  APHIS 
EIS  every  5  years.  After  review  of  the 
FWS  Final  EIS.  APHIS  has  decided  to 
prepare  a  new  programmatic  EIS. 

Following  scoping,  a  draft 
programmatic  ADC  EIS  will  be 
developed.  A  "notice  of  availability" 
will  be  published  in  the  Federal  Register 
when  the  draft  programmatic  EIS  has 
been  prepared  and  is  available  for 
distribution. 

Done  in  Washington.  DC,  this  10th  day  of 
November,  1987. 

Donald  Houston. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  87-26398  Filed  11-13-87;  8:45  ami 
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Farmers  Home  Administration 

Authority  to  Act  as  Administrator 

AGENCY:  Farmers  Home  Administration. 
USDA. 

action:  Notice. 

summary:  This  notice  provides  for  the 
executive  direction  of  the  Farmers  Home 
Administration  (FmHA). 

1.  When  the  Administrator.  FmHA,  is 
absent  or  unable  to  perform  the  duties  of 
the  position,  the  Associate 
Administrator,  FmHA.  is  designated  to 
serve  as  Acting  Administrator,  FmHA. 


2.  When  both  the  Administrator  and 
the  Associate  Administrator  are  absent 
or  unable  to  perform  their  duties,  the 
Deputy  Administators,  FmHA.  are 
designated  to  perform  all  functions 
assigned  by  law  or  delegated  to  the 
Adminislrafor,  FmHA,  as  described  in  7 
CFR  2.70,  and  to  serve  as  Acting 
Administrator  in  the  following  order: 

A.  Deputy  Administrator.  Program 
Operations 

B.  Deputy  Administrator.  Management 

3.  When  the  Administrator,  the 
Associate  Administrator,  and  the 
Deputy  Administrators  are  absent  or 
unable  to  perform  their  duties,  the 
Assistant  Administrators,  FmHA,  are 
designated  to  perform  all  the  functions 
assigned  by  law  or  delegated  to  the 
Administrator,  FmHA,  as  described  in  7 
CFR  2.70,  and  to  serve  as  Acting 
Administrator.  FmHA,  in  the  following 
order: 

A.  Assistant  Administrator.  Community 
and  Business  Programs 

B.  Assistant  Administrator.  Farmer 
Programs 

C.  Assistant  Administrator.  Housing 
Programs 

D.  Assistant  Administrator.  Finance 
Office 

E.  Assistant  Administrator.  Automated 
Information  Systems 

F.  Assistant  Administrator. 
Administration 

This  document  supersedes  any 
previous  document  designating  an 
official  of  the  FmHA  to  serve  as  Acting 
Administrator,  FmHA. 
EFFECTIVE  DATE:  November  16, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  J.  Ryan,  Director,  Personnel 
Division.  Farmers  Home  Administration, 
USDA.  Room  6900,  South  Agriculture 
Building,  14fh  and  Independence 
Avenue,  SW..  Washington.  DC  20250. 
Telephone  (202)  382-1056. 

Dated:  November  14.  1987. 
Vance  L.  Clark 

Administrator.  Farmers  Home 

A  dministration. 

|FR  Doc.  87-26397  Filed  11-13-87:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

I  Docket  No.  24-81 1 

Withdrawal  of  Application  for  General' 
Purpose  Foreign-Trade  Zone;  City  of 
Industry,  CA 

The  City  of  Industry,  California,  has 
requested  withdrawal  of  its  application 
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to  the  Foreign-Trade  Zones  Board  for  a 
general-purpose  foreign-trade  zone.  The 
application  was  filed  on  December  22. 
1981  (46  FR  63097. 12-30-81). 

The  withdrawal  is  being  requested 
because  of  changed  circumstances. 

The  request  is  approved,  without 
prejudice,  and  Foreign-Trade  Zones 
Board  Docket  No.  24-61  is  closed. 

Dated:  November  9. 1987. 
|ohn  |.  Da  Ponte,  Jr.. 

Executive  Secretary. 

\VR  Doc.  87-26393  Filed  11-12-87;  8:45  ami 
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|DocketNo.30-«7] 


Proposed  Foreign-Trade  Zone;  Casper, 
WY,  Natrona  County  International 
Airport;  Application  and  Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Natrona  County 
International  Airport  Board  of  Trustees 
(NCI),  requesting  authority  to  establish  a 
general-purpose  foreign-trade  zone  in 
Natrona  County.  Wyoming,  some  8 
miles  from  Casper.  The  appliction  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  (FTZ)  Act,  as 
amended  {19  U.S.C.  81a-Blu),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  November 
2. 1987.  NCI  is  authorized  to  make  the 
proposal  under  Wyoming  State  Statutes 
1971.  Chapter  48.  Section  2,  Subsection 
40-11-102. 

The  proposal  involves  a  7-acre  parcel 
with  a  warehousing  facility  at  the 
Natrona  County  International  Airport. 
3465  Bell  Avenue,  Natrona  County. 
Wyoming.  The  County-owned  airport 
was  recently  designated  a  "user  fee" 
facility  by  the  U.S.  Customs  Service. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the  Casper 
area.  Several  firms  have  indicated  an 
interest  in  using  zone  procedures  for 
warehousing/distribution  of  electronic 
products,  oil  and  gas  production 
equipment,  and  sporting  goods.  Specific 
manufacturing  approvals  are  not  being 
sought  at  this  time.  Requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  John  J.  Da  Ponte. 
Jr.  Director,  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230:  Donald  Myhra. 
District  Director,  U.S.  Customs  Service. 
North  Central  Region,  600  Central 
Avenue,  Great  Falls.  Montana  59401: 
and  Colonel  Steven  G.  West.  District 


Engineer.  U.S.  Army  Engineer  District 
Omaha,  Room  1612  USPO  &  Courthouse, 
Omaha,  Nebraska  68102-4978. 

As  part  of  its  investigation  the 
examiners  committee  will  hold  a  public 
hearing  on  December  1, 1987  beginning 
at  10  a.m.,  at  the  City  Council  Chambers, 
City  Hall.  200  North  David,  Casper, 
Wyoming  82601. 

Interested  parties  are  invited  to 
present  their  views  at  the  hearing, 
including  comments  as  to  whether  a 
Customs  "user  fee"  airport  can  be 
considered  the  equivalent  of  a  port  of 
entry  under  the  FTZ  Act.  Persons 
wishing  to  testify  should  notify  the 
Board's  Executive  Secretary  in  writing 
at  the  address  below  or  by  phone  (202/ 
377-2862)  by  November  25.  Instead  of  an 
oral  presentation,  written  statements 
may  be  submitted  in  accordance  with 
the  Board's  regulations  to  the  examiners 
committee,  care  of  the  Executive 
Secretary,  at  any  time  from  the  date  of 
this  notice  through  January  19, 1988. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  Airport  Manager's  office  and  at  the 
following  locations: 
Casper  Area  Economic  Development 

Alliance,  Suite  615.  Ill  West  2nd 

Street.  Casper,  Wyoming  82601 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room  1529, 

14th  and  Pennsylvania  Avenue  NW.. 

Washington,  DC  20230 

Dated  November  9. 1987. 
|ohn  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  87-26389  Filed  11-13-87;  8:45  am) 
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International  Trade  Administration 
(A-ses-oasi 

Bicycle  Speedometers  From  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  a  request  by 
one  respondent,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  bicycle 
speedometers  from  Japan,  The  review 
covers  seven  manufacturers  and/or 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  November 
1. 1985  through  October  31. 1986.  The 


review  indicates  the  existence  of 
dumping  margins  during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  November  16. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  A.  Fargo  or  John  Kugelman. 
Office  of  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington.  DC  20230: 
telephone:  (202)  377-5255/3601. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  10. 1987.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
11720)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  bicycle 
speedometers  from  Japan  (37  FR  24826, 
November  22, 1972).  A  respondent 
requested  in  accordance  with 
§  353.53a(a)  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initiation  of  the  antidumping 
duty  administrative  review  on 
December  18, 1986  (51  FR  45364).  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS")  by  January  1. 1988.  In 
view  of  this,  we  will  be  providing  both 
the  appropriate  Tariff  Schedule  of  the 
United  States  Annotated  ("TSUSA") 
item  numbers  and  the  appropriate  HS 
item  numbers  with  our  product 
descriptions  on  a  test  basis,  pending 
Congressional  approval.  As  with  the 
TSUSA.  the  HS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Central  Records  Unit.  Room  B-099.  U.S. 


Department  of  Commerce.  14th  Street 
end  Constitution  Avenue.  NW., 
Washington,  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  bicycle  speedometers, 
currently  classifiable  under  TSUSA 
items  711.9300.  711.9820.  and  732.4200 
and  HS  item  numbers  9029.20.20, 
9029.90.40.  and  9029.10.80. 

The  review  covers  seven 
manufacturers  and/or  exporters  of 
Japanese  bicycle  speedometers  to  the 
United  States  and  the  period  November 
1, 1985  through  October  31. 1986. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  the  f.o.b.. 
packed  price  to  either  the  first  unrelated 
purchaser  in  the  United  States  or  an 
unrelated  Japanese  trading  company  for 
export  to  the  United  States.  We  made 
adjustments,  where  applicable,  for 
foreign  inland  freight,  brokerage,  and 
handling  charges.  No  other  adjustments 
were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act. 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  packed,  delivered  price  to 
unrelated  purchasers.  We  made 
adjustments,  where  applicable,  for 
inland  freight  and  differences  in  credit 
and  packing  costs.  No  other  adjustments 
were  claimed  or  allowed. 

Prelirauiary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist  for  the 
period  November  1. 1985  through 
October  31, 1986: 
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Menutacturef /exporter 


Tsuyama  Mtg.  Co..  Ltd 

Tsuyama  Mfg.  Co..  Ltd/Aaia  Machineiy  Trading 

Co „ _ 

Tsuyama  M»g.  Co..  LtA/Himino  ft  Co 

Tsuyama  Mtg.  Co..  Lld./H.  Tano  ft  Co.,  LW 

Tsuyama  Mfg.  Co..  Ltd/Kozaki  Trading  Co..  Lid.. 

Tsuyama  Mfg.  Ca.  Lld./Kuwahara  Co..  Ltd 

Tsuyama  Mfg.  Co.,  Lld./Yagami  Corporation 


(Margin 
(percent)- 


3.04 

18.19 
13.43 
15  18 
1756 
17.40 
17.21 


Interested  parties  may  submit. written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice,  may  request  an 
administrative  protective  order  and/or 
disclosure  within  5  days  of  the  date  of 
pubhcation.  and  may  request  a  hearing 
within  8  days  of  the  date  of  publication. 
Any  hearing,  if  requested,  will  be  held 
30  days  after  the  date  of  publication  or 
the  first  workday  thereafter.  The 
Department  will  publish  the  final  results 
of  the  administrative  review  including 
the  results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  for  by  S  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  the  firms  listed  above.  For 
any  shipments  from  the  remaining 
known  manufacturers  and/or  exporters 
not  covered  by  this  review,  the  cash 
deposit  will  continue  to  be  at  the  rates 
published  in  the  final  results  of  the  last 
administrative  review  for  each  of  those 
firms  (49  FR  24426,  June  13, 1984  and  52 
FR  1170.  April  10. 1987). 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  October  31. 1986.  and  who  is 
unrelated  to  any  reviewed  firm  or  any 
previously  reviewed  firm,  a  cash  deposit 
of  18.19  percent  shall  be  required.  These 
deposit  requirements  are  effective  for  all 
shipments  of  Japanese  bicycle 
speedometers  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Gilliert  B.  Kaplan, 

A  cting  Assistant  Secretary  for  Import 
Administration. 
Date:  November  9, 1987. 

|FR  Doc.  87-26390  Filed  11-13-67;  8:45  am] 
BILUNG  CODE  3S10-OS-M 


[A-58e-086| 

Spun  Acrylic  Yam  From  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and  Revocation 
in  Part 

aoency:  International  Trade 
Administration/Import  Administration, 
Commerce. 

action:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  revocation  in  part. 

SUMMARY:  On  July  31, 1986,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  and  tentative  determination  to 
revoke  in  part  the  antidumping  duty 
order  on  spun  acrylic  yam  fi^m  Japan. 
The  review  covers  8  manufacturers  and/ 
or  exporters  of  this  merchandise  and  the 
period  April  1. 1983  through  March  31, 
1986. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results  and  tentative 
determination  to  revoke  in  part.  We 
received  comments  from  the  petitioner, 
the  American  Yam  Spinners 
Association.  Inc.  We  also  determined 
that  there  were  no  shipments  of  this 
merchandise  to  the  United  States  by  the 
firms  during  the  period  April  1. 1985 
through  the  date  of  the  tentative 
determination  to  revoke  in  part.  We 
advised  the  petitioner  that  there  were  no 
shipments  and  we  provided  an 
additional  opportunity  to  comment.  We 
received  no  additional  comments.  We 
sought  additional  information  from  the 
parties  so  as  to  determine  whether  a 
likelihood  of  dumping  existed  should 
sales  to  the  U.S.  be  resumed.  A 
comparison  of  weighted-average  home 
market  price  information  and  U.S.  price 
information  received  from  the  Japanese 
firms  and  the  petitioner  indicates  no 
likelihood  of  future  sales  at  less  than 
fair  value. 

Based  on  our  analysis,  the  final 
results  of  our  review  are  the  same  as  the 
preliminary  results,  and  we  revoke  the 
order  for  this  merchandise  exported  to 
the  United  States  by  Asahi  Chemical 
Industries  Co..  Ltd..  Japan  Exlan  Co.. 
Ltd..  Mitsubishi  Rayon  Co..  Ltd..  and 
Diafibers  Co..  Ltd. 

EFFECTIVE  DATE:  November  16, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  Victor  or  David  P.  Mueller. 
Office  of  Compliance  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  DC  20230: 
telephone:  (202)  377-5222/2923. 
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SUPPLEMENTARY  INFOfiMATION: 
Background 

On  July  31. 1986.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  FR 
27435)  the  preliminary  results  of  its 
administrative  review  and  tentative 
determination  to  revoke  in  part  the 
antidumping  duty  order  on  spun  acrylic 
yam  from  Japan  (45  FR  24127,  April  8, 
1980). 

We  began  this  review  under  our  old 
regulations.  After  the  promulgation  of 
our  new  regulations,  8  manufacturers 
and/or  exporters  requested  in 
accordance  with  §  353.53a(a)  of  the 
Commerce  Regulations  that  we  complete 
the  administrative  review.  We  have  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act '). 


Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  spun  acrylic  plied  yam  for 
machine  knitting,  currently  classifiable 
under  items  310.5015  and  310.5049  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  The  review  covers 
8  manufacturers  and/or  exporters  of 
Japanese  spun  acrylic  yam  to  the  United 
States  and  the  period  April  1. 1983 
through  March  31. 1986.  , 

Analysis  of  Conunents  Received       ' 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  comments  from  the  petitioner. 
The  American  Yam  Spinners 
Association,  Inc.  ("AYSA"). 

Comment  1:  AYSA  submitted  import 
statistics  for  the  TSUSA  categories 
covered  by  the  order  which  shows  an 
increase  in  imports  for  the  last  four 
years.  The  Department  should  verify  all 
shipments  to  determine  if  they  were 
legitimate. 

Department's  Position:  For  the  four 
firms  being  revoked,  the  Department 
requested  that  our  Tokyo  office  verify 
that  there  had  been  no  shipments  for 
four  years.  The  Department  received 
verification  reports  and  supporting 
documents  stating  that  there  have  been 
no  shipments  for  the  past  four  years.  For 
the  four  remaining  firms,  a  cash  deposit 
of  estimated  antidumping  duties  will  be 
required  for  any  future  shipments  at  the 
rates  listed  in  this  notice. 

Comment  2:  AYSA  alleges  that  there 
may  be  possible  transshipments  of 
Japanese  spun  acrylic  yam  throughout 
Canada  to  avoid  possible  payment  of 
antidumping  duties. 

Department's  Position:  The 
Department  notified  the  Customs 
Serv  ice  of  this  possibility  and  askec 
Customs  to  monitor  all  shipments  of 
spun  acrylic  yam  to  check  for  possible 


transshipments.  No  reports  of 
transshipments  were  reported  by  the 
Customs  Service. 

Comment  3;  AYSA  points  out  that  the 
EEC  follows  a  different  procedure  for 
revocation  than  that  used  by  the  United 
States.  An  applicant  must  have  exported 
a  reasonable  quantity  of  the  product  to 
the  EEC  during  the  relevant  period 
before  being  reviewed  for  revocation. 

Department's  Position:  The 
Department  of  Commerce  conducts  its 
751  administrative  reviews  in 
accordance  with  United  States  laws  and 
regulations.  The  method  used  by  other 
countries  for  consideration  of  possible 
revocation  from  an  antidumping  order  is 
not  dispositive  in  this  review. 

The  Department  requested  weighted- 
average  home  market  price  information 
from  the  Japanese  firms  seeking 
revocation  and  price  information  for 
domestic  sales  from  the  petitioner 
covering  the  period  April  1986  through 
March  1987.  A  comparison  of  these 
prices  indicates  that  should  these  firms 
resume  exports  to  the  United  States, 
there  are  no  reasonable  grounds  to 
believe  that  future  exports  would  be  at 
less  than  fair  value. 

Final  Results  of  Review  and  Revocation 
in  Part 

Based  on  our  analysis  of  the 
comments  received,  the  final  results  of 
review  are  the  same  as  those  presented 
in  the  preliminary  results  of  review  and 
we  determine  that  the  following  margins 
exist: 


Manufacturef/Exporter 


Margin 
(percent) 


Teijin  Shoji  Kaisha,  Ltd... 

Mitsutxshi  Cofp 

Nichimen  Cofp 

Nissho-lwai  cixp 


'  29.05 
'  20  26 
•  23.19 
'  18.33 


'  No  stiipments  during  ttie  period. 

We  are  satisfied  that  there  is  no 
likelihood  of  resumption  of  sales  at  less 
than  fair  value  by  Asahi  Chemical  Ind. 
Co.,  Ltd..  Japan  Exlan  Corporation, 
Diafibers  Co.,  Ltd.,  and  Mitsubishi 
Rayon  Co..  Ltd.  This  partial  revocation 
applies  to  all  unliquidated  entries  of  this 
merchandise  manufactured  and/or 
exported  by  Asahi.  Japan  Exlan. 
Diafibers  or  Mitsubishi  Rayon  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  July  31. 1986, 
the  date  of  our  tentative  determination 
to  revoke  with  respect  to  these  firms. 
The  Department  will  instruct  the 
Customs  Service  not  to  assess 
antidumping  duties  on  all  appropriate 
entries  for  these  firms. 


Further,  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act.  the 
Department  shall  require  a  cash  deposit 
of  estimated  antidumping  duties  for  the 
other  firms  listed  above.  For  any 
shipments  from  the  remaining  known 
manufacturers  and/or  exporters  not 
covered  by  this  review,  a  cash  deposit 
shall  be  required  at  the  rates  published 
in  the  final  results  of  the  last 
administrative  review  for  each  of  those 
firms. 

For  any  shipments  of  this 
merchandise  from  a  new  exporter,  not 
covered  by  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  July  31, 1986  and  who  is  unrelated 
to  any  reviewed  firm  or  any  previously 
reviewed  firm,  a  cash  deposit  of  29.05 
percent  shall  be  required. 

These  deposit  requirements  are 
effective  for  all  shipments  of  Japanese 
spun  acryhc  yam  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  and  shall  remain  in  effect  until 
publication  of  the  next  administrative 
review. 

This  administrative  review,  partial 
revocation,  and  notice  are  in  accordance 
with  section  751(a)(1)  and  (c)  of  the 
Tariff  Act  (19  U.S.C.  1675(a)(1),  (c))  and 
§  353.53a  and  353.54  of  the  Commerce 
Regulations  (19  CFR  353.53a,  353.54). 

Date:  November  9. 1987. 

Gilbert  B.  KapUn. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  87-26386  Filed  11-13-87;  8:45  am) 

BtU.ING  CODE  3S10-OS-M 


[A-122-085] 

Sugar  and  Syrups  From  Canada; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Intent 
To  Revoke  in  Part 

agency:  International  Trade 
Adminstration/Import  Administration. 
Commerce 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
and  intent  to  revoke  in  part. 

summary:  In  response  to  a  request  by 
Lantic  Sugar,  Ltd.,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  sugar  and 
syrups  from  Canada.  The  review  covers 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
the  period  April  1. 1986  through 
February  10. 1987.  The  review  indicates 
no  dumping  margins  for  the  firm  during 
the  period. 
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As  a  result  of  the  review,  the 
Department  intends  to  revoke  the  order 
with  respect  to  Lantic  Sugar.  Ltd. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  intent  to  revoke  in  part. 
EFFECTIVE  DATE:  November  16, 1987. 
FOR  FURTHER  INFORMATION  CONTACT  J. 
David  Dirstine  or  Robert  J.  Marenick. 
Office  of  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-3601/5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  10, 1987,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
4165)  a  tentative  determination  to 
revoke  in  part  the  antidumping  duty 
order  on  sugar  and  syrups  from  Canada 
(45  FR  24126.  April  9. 1980).  On  June  5. 
1987.  the  Department  published  in  the 
Federal  Register  (52  FR  21340)  the  final 
results  of  its  last  administrative  review 
of  the  antidumping  order  on  sugar  and 
syrups  from  Canada.  Lantic  Sugar.  Ltd. 
requested  in  accordance  with 
§  353.53a(a)  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  published  the 
notice  of  initiation  on  May  20. 1987  (52 
FR  18937).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  had  developed  a 
system  of  tariff  classification  based  on 
the  intemational  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS")  by  January  1988.  In  view 
of  this,  we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  ("TSUSA") 
item  numbers  and  the  appropriate  HS 
item  numbers  with  our  product 
descriptions  on  a  test  basis,  pending 
Congressional  approval.  As  with  the 
TSUSA.  the  HS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Central  Records  Unit.  Room  B-099.  U.S. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230.  Additionally,  all 


Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  Canadian  sugar  syrups 
produced  from  sugar  cane  and  sugar 
beets.  The  sugar  is  refined  into 
granulated  or  powdered  sugar,  icing,  or 
liquid  sugar.  These  imports  are  currently 
classifiable  under  TSUSA  items 
155.2025, 155.2045.  and  155.  3000,  and 
under  HS  item  numbers  1701.11.0025. 
1701.11.0045.  and  1702.90.3000. 

The  review  covers  one  manufacturer/ 
exporter  of  Canadian  sugar  and  syrups 
and  the  period  April  1, 1986  through 
February  10. 1987. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act. 
since  all  sales  were  made  to  unrelated 
purchasers  in  the  United  States  prior  to 
importation.  Purchase  price  was  based 
on  the  packed  f  o.b.  duty-paid  plant 
price  to  unrelated  purchasers  in  the 
United  States.  Where  applicable,  we 
made  adjustments  for  U.S.  duty  and 
brokerage  charges.  Also,  where 
applicable,  we  added  Canadian  duties 
paid  at  the  time  of  importation  into 
Canada  of  the  raw  material  used  to 
produce  the  sugar  and  syrups  because 
these  duties  were  rebated  when  the 
sugar  and  syrups  were  exported  to  the 
United  States.  No  other  adjustments 
were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price  as 
defined  in  section  773  of  the  Tariff  Act 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  of 
comparison.  Home  market  price  was 
based  on  the  packed,  f  o.b.  or  delivered 
price  with  adjustments,  where 
applicable,  for  inland  freight.  As 
commissions  were  paid  to  unrelated 
parties  in  both  the  U.S.  and  the  home 
market,  we  made  an  adjustment  for 
higher  commissions  paid  in  the  U.S. 
market.  No  other  adjustments  were 
claimed  or  allowed. 

Preliminary  Results  of  the  Review  and 
Intent  To  Revoke  in  Part 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
no  dumping  margins  exist  for  Lantic 
Sugar.  Ltd.  for  the  period  April  1. 1986 
through  February  10. 1987. 

As  a  result  of  our  review  we  intend  to 
revoke  the  order  with  respect  to  this 
merchandise  manufactured  and 


exported  by  Lantic  Sugar.  Ltd.  Lantic 
had  no  margins  for  the  period  April  1. 
1982  through  March  31, 1986  and  made 
all  sales  at  not  less  than  fair  value 
during  the  period  April  1, 1986  through 
February  10, 1987,  the  date  of  our 
tentative  determination  to  revoke  in  part 
with  regard  to  Lantic. 

As  provided  for  in  §  353.54(e)  of  the 
Commerce  Regulations,  Lantic  Sugar, 
Ltd.  has  agreed  in  writing  to  an 
immediate  suspension  of  liquidation  and 
reinstatement  in  the  order  under 
circumstances  as  specified  in  the  written 
agreement.  If  the  order  is  revoked  with 
respect  to  Lantic  Sugar  Ltd.,  it  shall 
apply  to  unliquidated  entries  of 
Canadian  sugar  and  syrups 
manufactured  and  exported  to  the 
United  States  by  Lantic  Sugar,  Ltd.  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  Februry  10. 
1987. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  intent  io  revoke  in  part  within  30 
days  of  the  date  of  publication  of  this 
notice,  may  request  disclosure  within  5 
days  of  the  date  of  publication,  and  may 
request  a  hearing  within  8  days  of  the 
date  of  publication.  Any  hearing,  if 
requested,  will  be  held  30  days  after  the 
date  of  publication  or  the  first  workday 
thereafter.  Any  request  for  an 
administrative  protective  order  must  be 
made  no  later  than  5  days  after  the  date 
of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  comments  or  hearing. 

The  Department  shall  instruct  the 
Customs  Service  not  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

For  any  future  shipments  from  the 
remaining  known  manufacturers  and/or 
exporters  not  covered  in  this  review,  a 
cash  deposit  shall  be  required  at  the 
rates  published  in  the  final  results  of  the 
last  administrative  review  for  each  of 
those  firms. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  February  10. 1987.  andLwho  is 
unrelated  to  any  reviewed  firm,  or  any 
previously  reviewed  firm,  no  cash 
deposit  shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Canadian  sugar  and  syrups 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review,  intent  to 
revoke  in  part,  and  notice  are  in 
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accordance  with  sections  751  (a](l]  and 
(c)  of  the  Tariff  Act  (19  U.S.C.  1675  (a) 
(1).  (c))  and  §§  353.53a  and  353.54  of  the 
Commerce  Regulations  (19  CFR  353.53a. 
353.54). 

Dated:  November  9, 1987. 
Gilbert  B.  Kaplan. 

Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  87-26385  Filed  11-13-87:  8:45  am) 

BILLING  CODE  3510-OS-M 


Short-Supply  Review  on  Certain  Hot 
Dipped  Tinpiate;  Request  for 
Comments 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Paragraph  8  of  the 
U.S.-Japan  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  with 
respect  to  various  sizes  of  hot-dipped 
tinpiate  used  in  the  manufacture  of 
concentrated  lemon  juice  cans. 

date:  Comments  must  be  submitted  no 
later  than  November  27, 1987. 

ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director.  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  7866, 14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  O.  Weible.  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  7866. 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230,  (202)  377-0159. 


UMI 


SUPPLEMENTARY  INFORMATION: 

Paragraph  8  of  the  U.S.-Japan 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products  provides  that  if 
the  U.S.  "*  *  *  determines  that  because 
of  abnormal  supply  or  demand  factors, 
the  United  States  steel  industry  will  be 
unable  to  meet  demand  in  the  USA  for  a 
particular  categorj'  or  sub-category 
(including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  category  or  sub- 
category *  *  *." 

We  have  received  a  short-supply 
request  for  hot-dipped  tinpiate.  bright 
finish,  conforming  to  ASTM  A-623. 
meeting  the  following  specifications: 


(a)  Dimensions:  0.030  millimeters  in 
thickness,  and  ranging  from  680  to  865 
millimeters  in  ler\gth.  and  from  704  to 
991  millimeters  in  width. 

(b)  Temper  Types:  4  and  5. 

(c)  Tin  Coating  Weight:  1.5-2.0  Ibs/BB. 

(d)  Base  Steel  Thickness:  107  lbs 
(.01177  +1-5%). 

This  product  is  used  in  the  production 
of  concentrated  lemon  juice  cans. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  passible,  and  no 
later  than  November  27. 1987.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  pubhc  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit,  Room  B-099.  Import 
Administration.  U.S.  Department  of 
Commerce,  at  the  above  address. 

Dated:  November  9, 1987. 
Gilbert  B.  Kaplan, 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  87-26387  Filed  11-13-87;  8:45  am] 

BILUNG  CODE  3S10-DS-M 


Short-Supply  Review  on  Certain  Steel 
Plate;  Request  for  Comments 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-EC  Arrangement  on  Certain  Steel 
Products  and  Paragraph  8  of  the  U.S.- 
Japan  Arrangement  Concerning  Trade  in 
Certain  Steel  Products,  with  respect  to 
certain  manganese  steel  plate. 
DATE:  Comments  must  be  submitted  on 
or  before  November  27. 1987. 
ADDRESS:  Send  all  comments  to 
Nicholas  C  Tolerico,  Director,  Office  of 
Agreements  Compliance,  Import 
Administration.  IJ.S.  Department  of 
Commerce.  Room  7866, 14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT. 
Richard  O.  Weible.  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  7866, 14th  Street  and 


Constitution  Avenue.  NW.,  Washington. 
DC  20230.  (202)  377-0159. 
SUPPLEMENTARY  INFOflMATION:  Article  8 
of  the  U.S.-EC  Arrangement  on  Certain 
Steel  Products  and  Paragraph  8  of  the 
U.S.-Japan  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  provides 
that  if  the  U.S.  determines  that  because 
of  abnormal  supply  or  demand  factors, 
the  U.S.  steel  industry  will  be  unable  to 
meet  demand  in  the  USA  for  a  particular 
product  (including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  product  or  products. 

We  have  received  a  short-supply 
request  for  certain  steel  plate.  11-14 
percent  manganese,  fully  austenitized. 
ranging  from  Vie  to  2 Vi  inches  in 
thickness.  48  to  120  inches  in  width.  96 
to  360  inches  in  length,  which  is  used  in 
applications  where  heavy  impact  and 
friction  are  involved. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  November  27. 1987.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit,  Room  B-099.  Import 
Administration.  U.S.  Department  of 
Commerce  at  the  above  address. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 
November  6. 1987. 
[FR  Doc.  87-28388  Filed  11-13-87;  8:45  am] 

BILUNG  CODE  3S10-OS-«I 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1987;  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Addition  to  Procurement  List. 

SUMMARY:  This  action  adds  to 
Procurement  List  1987  commodities  to  be 
produced  by  and  services  to  be  provided 
by  workshops  for  the  blind  or  other 
severely  handicapped. 
EFFECTIVE  DATE:  December  16. 1987. 


ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.W.  Fletcher.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  May 
22. 1987.  August  la  August  28. 1987  and 
September  25, 1987  the  Committee  for 
Purchase  for  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (52  FR  19376.  29564.  32582.  and 
36084)  of  propoosed  additions  to 
Procurement  List  1987.  November  3. 1986 
(51  FR  39945). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  US.C.  46^i8c,  85  Stat.  77  and  41 
CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the 
commodities  and  provide  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1987: 

Commodities 

Side  Rack,  Vehicle,  2510-00-535-6797 
Flashlight.  6230-00-781-3671 

Services 

Commissary  Shelf  Stocking  Branch 
Commissary  Store,  Naval  Support 
activity.  New  Orleans,  Louisiana 

Janitorial  Service.  Federal  Building.  U.S. 
Post  Office  and  Courthouse,  211  West 
Ferguson  Avenue.  Tyler,  Texas 

C.W.  Fletcher, 

Executive  Director. 

[FR  Doc.  87-26360  Filed  11-13-87;  8:45  amj 

BILLING  CODE  M20-33-M 


Procurement  List  1987;  Proposed 
Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

Procurement  List. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1987  commodities  to  be  produced  by 
workshops  for  the  blind  or  other 
severely  handicapped. 

Comments:  Must  Be  Received  on  or 
Before:  December  16, 1987. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.W.  Fletcher.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2).  85  Stat.  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  listed  below 
from  workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  to  Procurement  List  1987, 
November  3, 1987  (51  FR  39945). 

Commodities 

Detergent.  Laundry.  7930-01-045-3515. 

7930-01-045-3517 
Detergent.  General  Purpose.  7930-00- 

531-9715,  7930-00-531-9716 
Three-sided  Fiberboard  Flats  Trays.  P.S. 

Item  No.  D3915 
C.W.  Fletcher, 
Executive  Director. 
|FR  Doc.  87-26361  Filed  ll-l*-87;  8:45  am] 

BILLING  CODE  SS20-3S-M 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Technological  and  Operational 
Surprise;  Advisory  Committee 
Meetings 

summary:  The  Defense  Science  Board 
Task  Force  on  Technological  and 
Operational  Surprise  in  the  U.S.-Soviet 
Military  Competition  will  meet  in  closed 
session  on  January  5-6, 1988  at  the  DIA 
Analysis  Center.  Boiling  AFB. 
Washington.  DC. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  evaluate  the  potential  for 


technological  and  operational  surprise 
in  the  U.S.-Soviet  military  competition. 

in  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c)(1)  (1982).  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

November  10, 1987. 

[FR  Doc.  87-26400  Filed  11-13-87:  8:45  nrnj 

BILUNG  CODE  3S10-01-M 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Ventura  Harbor 
Feasibility  Study,  Ventura  County,  CA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Department  of  Defense. 

action:  Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 

summary: 

1.  Proposed  Action.  The  U.S.  Army 
Corps  of  Engineers  and  the  Ventura  Port 
District  are  conducting  a  Feasibility 
Study  to  develop  a  plan  to  reduce 
shoaling  and  maintenance  dredging  and 
to  improve  navigational  safety  in 
Ventura  Harbor.  The  tentatively 
selected  plan  involves  the  construction 
of  a  second  detached  breakwater  and 
modifications  to  the  configuration  of  the 
sand  traps.  The  proposed  breakwater 
would  begin  approximately  500  feet 
downcoast  of  the  existing  detached 
breakwater  and  would  extend 
approximately  800  feet  downcast. 

2.  Alternatives.  Two  alternatives  to 
the  proposed  action  were  determined  to 
be  economically  justified  in  the 
reconnaissance  phase  of  the  study.  One 
alternative  would  involve  the 
construction  of  a  spear  groin  att;irhod  to 
the  upcoast  end  of  the  south  jetty  and 
parallel  to  the  entrance  channel, 
enlargement  of  the  sand  traps,  and 
creation  of  an  additional  sand  trap.  The 
other  alternative  is  nonstructural  and 
would  involve  only  expansion  of  the 
sand  traps.  The  "No  Action"  alternative 
will  also  be  evaluated  in  the  DEIS. 
Under  the  No  Action  alternative,  the 
entrance  channel  and  sand  traps  would 
continue  to  be  dredged  annually  under 
an  existing  maintenance  dredging 
program. 
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3.  Scoping:  A  public  meeting/scoping 
meeting  will  be  held  on  December  15, 
1987,  to  discuss  the  issues  and  to  obtain 
public  comment.  Affected  Federal,  state 
and  local  agencies,  and  interested 
private  organizations  and  individuals 
will  be  invited  to  participate  in  the 
scoping  process.  Significant  issues  to  be 
analyzed  in  the  DEIS  include,  but  may 
not  be  limited  to  coastal  processes, 
water  quahty,  biological  resources, 
cultural  resources,  and  recreation. 

4.  DEIS  Availability:  The  DEIS  is 
anticipated  to  be  available  for  public 
review  in  September  1988. 
ADDRESS:  Questions  about  the  proposed 
action  and  DEIS  can  be  answered  by: 
Michael  Ellis,  Project  Manager,  Coastal 
Resources  Branch,  U.S.  Army  Corps  of 
Engineers,  P.O.  Box  2711,  Los  Angeles, 
California  90053-2315,  Telephone  (213) 
894-3061;  FTS  798-3061. 

Date:  November  6. 1987. 
Tadaliiko  Ono. 
Colonel.  Corps  of  Engineers  District  Engineer. 
[FR  Doc.  87-26372  Filed  11-13-87;  8:45  am| 
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Department  of  tl>e  Navy 

National  Environmental  Policy  Act; 
Record  of  Decision  To  Proceed  With 
ttie  Development  of  ttte  Guayule 
Natural  RuMier  Demonstration 
ProQram 

Pursuant  to  section  102(2){cl  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500),  the  U.S.  Navy  is  making 
the  decision  to  proceed  with  the 
development  of  the  Guayule  Natural 
Rubber  Demonstration  Program. 

This  den'.onstration  program  is  being 
performed  on  the  Gila  River  Indian 
Community  Reservation,  southeast  of 
Hioenix,  AZ.  The  potential  impacts 
evaluated  include  land  use.  air  quality. 
water  consumption  and  pollution,  noise, 
ecological/endangered  species,  and 
cultural  resources. 

Two  alternative  processing  scenarios 
and  their  impacts  were  reviewed,  i 
Alternative  1  includes  the  water    ' 
flotation  rubber  extraction  process 
located  at  the  Pima-Chandler  Industrial 
Park  Complex.  The  preferred  alternative 
utilizes  the  simultaneous  extraction 
rubber  fractionation  (SERF)  process 
located  at  the  Santan  Industrial  Park 
Complex.  The  SERF  process  is  an 
efficient  method  of  rubber  extraction 
and  uses  less  water  than  alternative  1. 
The  Santan  site  is  favorable  because  of 
the  close  proximity  to  the  agricultural 
operations. 


Although  no  significant  short  or  long 
term  impacts  were  identified  as  a  result 
of  the  proposed  actions,  the  solar 
evaporation  pond  which  will  receive 
liquid  processing  waste  requires 
monitoring.  Since  the  processing  facility 
is  a  research  and  development 
operation,  the  exact  composition  of  the 
solvent  component  present  in  the  waste 
is  not  known  and  is  expected  to  vary 
over  the  course  of  the  nine  month 
operation.  The  composition  of  the 
solvent  component  of  the  effluent,  and 
in  the  solid  waste  (bagasse),  will  range 
from  48%  pentane/52%  acetone  to  0.48% 
penfane/99.52%  acetone.  Wastewater 
will  be  tested  for  ignitibility.  Any  solid 
waste  that  collects  in  the  pond  will  be 
tested  to  determine  whether  or  not  it 
would  be  classified  as  hazardous  and 
will  be  disposed  of  accordingly. 

The  solar  evaporation  pond  will  also 
be  monitored  for  wildlife  use.  The  entire 
processing  operation  is  fenced,  so  birds 
are  considered  the  only  potential 
problem.  A  qualified  bird  watcher  has 
been  identified  to  observe  the  pond  on  a 
regular  basis,  specifically,  morning  and 
evening,  five  days  a  week  during  the 
first  two  months  of  operation  and  during 
the  months  of  bird  migrations.  During 
the  remaining  months  of  operations, 
obser\ations  will  be  made  three  times  a 
week.  In  the  event  that  local  birds  and/ 
or  migratory  species  are  attracted  to  the 
pond,  lines  will  be  installed  across  the 
pond.  The  spacing  and  pattern  of  the 
lines  will  be  determined  according  to  the 
size  of  the  birds. 

Date:  November  10. 1987. 
Jane  M.  Virga, 

Lieutenant.  fAGC.  U.S.  Naval  Reserve. 
Federal  Register  Liaison  Officer. 
[FR  Doc.  878-26318  Filed  11-13-87;  8:45  am'| 
BIUJMG  CODE  aaiO-AE-M 


CItief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
will  meet  December  2-3, 1987,  from  9 
a.m.  to  5  p.m.  each  day,  at  4401  Ford 
Avenue.  Alexandria,  Virginia.  All 
sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
review  maritime  issues  as  they  impact 
national  security  policy  and 
requirements.  The  entire  agenda  for  the 
meeting  will  consist  of  discussions  of 
key  issues  related  to  national  security 
policy,  and  related  intelligence.  These 


matters  constitute  classified  information 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is,  in 
fact,  properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Ann  Lynn  Cline, 
Special  Assistant  to  the  CNO  Executive 
Panel  Advisory  Committee,  4401  Ford 
Avenue,  Room  928,  Alexandria,  Virginia 
22302-0268.  Phone  (703  756-1205. 

Date:  November  10, 1987. 
|ane  M.  Viiga. 

Lieutenant,  JAGC,  U.S.  Naval  Reserve, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  87-26316  Filed  11-13-87;  8:45  am] 

BILLING  CODE  3810-AE-M 


Chief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Mine  Warfare  Capabilities  Task  Force 
will  meet  December  10-11, 1987  from  9 
a.m.  to  5  p.m.  each  day,  at  4401  Ford 
Avenue,  Alexandria,  Virginia.  All 
sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
review  current  and  projected  U.S.  and 
Allied  Mine  Warfare  capabilities  and 
potential  U.S.  vulnerabilities  in  the 
broad  context  of  maritime  operations 
and  related  intelligence.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is,  in  fact,  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  AnnLynn  Cline, 
Special  Assistant  to  the  CNO  Executive 
Panel  Advisory  Committee,  4401  Ford 
Avenue.  Room  601,  Alexandria,  Virginia 
22302-0268.  Phone  (703)  756-1205. 


^ 


Dated:  November  10, 1987. 
lane  M.  Vitga. 

Lieutenant.  JAGC.  U.S.  Naval  Reserve, 
Federal  Register  Liaison  Officer. 
|FR  Doc.  87-26317  Filed  11-13-87;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Inventory  of  Current  DOE  Reporting 
and  Record-keeping  Requirements 

agency:  Energy  Information 

Administration,  DOE. 

ACTION:  Notice  of  inventory  of  current 

Department  of  Energy  energy 

information  collections,  including 

reporting  and  record-keeping 

requirements. 

summary:  The  Energy  Information 
Administration  (ElA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice  to 
respondents,  and  other  interested 
parties,  of  an  inventory  of  current 
energy  information  collections 
(including  reporting  and  record-keeping 


DOE  Number 


Civilian  Radioacliv*  Waste  Management 
NWPA-830R-G 


RW-8S9. 


Coraenation  and  Renewable  Energy: 
CE-63A/B 

Economic  Regulatoiy  Adminislralion: 

ERA-166 

ERA-424D 

ERA-781H _ 

Energy  Inlormatjon  Administration: 

EIA-1. 

EIA-3 

ElA-4  _ 

EIA-5 , 

EIA-6_ 

EIA-7A . 

EIA-7A  (SUPP) 

EIA-14 , 

EIA-20 

EIA-23 „ „ 

EIA-23P _ 

EIA-28 

EIA-64A „ 

EIA-97 _ 

EIA-176 _ _ 

EIA-182 _ 

EIA-191 

EIA-213 

EIA-254 

EIA-41 2 „ 

EIA-457A 

EIA-4S7B 

EIA-457C 

EIA-4570 

EIA-457E 

EIA-457F 

EIA-4S7G _ „ 

EIA-627 

EIA-714 

EIA-759 

EIA-782A 

EIV782B 

EIA-7B2C 

EIA-800 _ 

EIA-M1 „ 

EIA^02 _ 


requirements)  which  are  approved  by 
the  Office  of  Management  and  Budget 
(0MB).  Management  and  procurement 
collections  are  the  responsibility  of 
DOE'S  Office  of  Management  and 
Administration  and  are  not  included  in 
these  notices. 

The  listing  that  follows  this  notice 
includes  energy  information  collections 
that  have  OMB  approval,  as  of  October 
1, 1987.  Part  I  lists,  for  each  information 
collection  utilizing  a  structured  form,  the 
current  DOE  control  or  form  number,  the 
title  of  the  requirement,  the  OMB  control 
number,  and  the  OMB  approval 
expiration  date.  Part  II  lists  those 
information  collections  (including 
reporting  or  record-keeping 
requirements)  not  utihzing  structured 
forms  and  the  appropriate  Code  of 
Federal  Regulations  citations. 

FOR  FURTHER  INFORMATION  CONTACT. 

Etta  Harris  (EI-73)  Energy  Information 
Administration,  Mail  Stop  lH-023. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-2165. 

Information  on  the  availability  of 
single,  blank  information  copies  of  those 

Part  I.— DOE  Active  Information  Couections 

(Utilizing  Strvxnured  Fonr«] 
Titia 


collections  utilizing  structured  forms  can 
be  obtaioned  by  contacting  the  National 
Energy  Information  Center,  EI-231, 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  DC  20585,  (202) 
588-880. 

SUPPLEMENTARY  INFORMATION:  In  an 

effort  to  keep  respondents,  users,  and 
other  interested  parties  informed 
concerning  the  status  of  these 
information  collections,  which  are 
subject  to  clearance  by  the  OR'ice  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  the  Energy 
Information  Administration  will  publish 
a  Notice  of  Change  to  the  Inventory  in 
the  Federal  Register  on  a  quarterly  basis 
throughout  the  current  fiscal  year. 

Statutory  Authority:  Sec.  5(a),  5(b), 
13(b),  and  52.  Pub.  L  93-275,  Federal 
Energy  Administration  Act  of  1974,  (15 
U.S.C.  764(a),  764(b).  772(b),  and  790(a)). 

Issued  in  Washington,  DC  Noveml)er  6. 
1987. 

Yvonne  M.  Bishop. 

Director,  Statistical  Standards,  Energy 
Information  Administration. 


Standard  Contract  lor  Disposal  ol  Spent 

standard  Remittance  Advice— Anr>ex  A. 

Nuclear  Fuel  Data _ 


Nuclear  Fuel  and/or  High  Leval  RadtoacDva  Wast»-Ouarterty  Report— 


OMB 
Lonvoi  NO. 


Annual  Solar  Themial  Collector  Manulacturers  Survey  and  Annual  PholovoNaic  Module  Uanulacturers  Swvey.. 

Publtc  Utility  Regulatory  Poloas  Act  (PORPA)  Annual  Report  on  Eleclhc  and  Gas  UIMes. _. „ 

Tertiefy  Project  Annual  Prepaid  Expenses  Report  Fomi 

Annual  Report  oi  mtemational  Electric  Export/Import  Data.- „.. 

Weekly  Coal  Monrtoring  Report— General  Industries  (Standby  Fam) 

Quarterly  Coal  Consumption  Report— Manulactunng  Plants "„...!!...    1 

Weekly  Coal  Momtonng  Report— Coke  Plants  (Standby  Form) Z.I.ZIIZIZIZZ 

Coke  Rant  Report— Quarterly „ _  " 

Coal  Dtstnbution  Report „ "'. .  ,"""""T"" ~"""~"  „""""""" 

Coal  Production  Report.. 


Coal  Production  Report  (Sivptament) .. 
fleliners'  Monthly  Cost  Report  . 


Weekly  Coal  Monitoring  Report— Coal-Boming  Electric  LWkties  (Standby  Form).. 

Annual  Sureey  ol  Domestic  Oil  and  Gas  Reserves 

Oil  and  Gas  Well  Operator  Ust  Update  Report 

Financial  Reporting  System.. 


Annual  Report  ol  tt>e  Ongin  of  Natural  Gas  Liquids  Production 

Boiler  Order  Report 

Annual  Report  ol  Natural  and  Supplemental  Gas  Supply  and  Disposilion.. 

Domestic  Crude  Ol  First  Purchase  Report _„ „ _ „. 

Underground  Natural  Gas  Storage  Report „ 

Typical  Net  Monthly  Bills _ „ 

Semiannual  Report  on  Status  Ot  Reactor  ConHnjction _ _. 

Annual  Report  ol  Puotidy  Owr>ed  Electnc  Utiities 

Residential  Energy  Consumption  Survey— Housing  Umt  Record  Sheet 

Residential  Energy  Consumption  Sur/ey— HousehoW  Ouestiorw<aire _ 

ReskJential  Energy  Consumption  Survey— Rental  Agents 


Residential  Energy  Consumption  Survey— Liquelied  Petroleum  Gas  Suppliers- 
Residential  Energy  Consumptioo  Survey— Electnc  Utiklies 

Resklual  Energy  Consumption  Survey— Natural  Gas  Suppliers 

Residential  Eneigy  Consumption  Survey— Fuel  Oil  luppkeu 

Annual  Quantiti'  and  Value  ol  Natural  Gas  Report 

Anriual  Electric  Power  System  Report „.. _ 

Morrthly  Power  Plant  Report 

Monthly  Petroleum  Product  Sales  Report _ i. 

Rasaller/Retailef's  Monthly  Petroleum  Product  Sales  Report _. 

Monthly  Report  ol  Petroleum  Products  SoM  into  States  lor  Consumptkm „_. 

Weekly  Rehnery  Report 

Weekly  Bulk  Terminal  Report....- _ „_ 

Weekly  Product  Pipeline  Report 


190*0200 

19010287 

19050172 

19030060 
19030060 
19030060 

19050167 
19050167 
19050167 
19050167 
19060167 
19050167 
190S0167 
19050174 
19050167 
19OS0OS7 
19050057 
19050149 
19050057 
19050167 
19050147 
19050174 
19050026 
19050129 
19050160 
19050129 
190900S2 
19050092 
19050092 
19050092 
19050092 
19050092 
19050092 
190S0I22 
19060161 
19050129 
19050174 
19050174 
19050174 
190S0165 
19050165 
190S016S 


Ei^iirsaon 


12/31/89 

01/31/89 

12/31/89 

06/30/88 
03/31/90 
05/31/88 

03/31  .'88 
03/31/88 
03/31/88 
03/31/88 
03/31/88 
03/31/88 
03/31/88 
09/30/90 
03/31/88 
12/31/88 
12/31/88 
12/31/87 
12/31 '88 
03/31/88 
12/31/87 
09.'30/90 
12/31/87 
12/31.'89 
03/31/88 
12/31/89 
05/31/90 
05/31/90 
05/31/90 
05/31/90 
05/31/90 
5/31/90 
05/31/90 
12/31/87 
12/31/89 
12/31/89 
09/30/90 
09/30/90 
09/30/90 
01/31/89 
01/31/89 
01/31/89 
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Part  I.— DOE  Active  Information  Collections— Continued 

(UMizmg  Structured  Forms) 


OOENumtMr 


EIA-a03. 

EIA-a04.. 

EIA-406.. 

ElA-eiO.. 

EIA-811.. 

EIA-B12.. 

EIA-«13. 

EIA-«14.. 

ElA-aie.. 

EIA-«17.. 

EIA-818.. 

EIA-820.. 

EIA-821 

EIA-825.. 

EIA.426.. 

EM-846(F)_ 

EIA-«46(S|- 

EIA-851.. 

EIA-«Se.. 

EM-857.. 

EIA-8Sa.. 


EiA-aeo.. 

EIA-861.. 
EIA-863.. 


EIA-871VQ 

EIA-878A/C „ 

Enwowntnt.  Sstaly  md  Itonllh: 

EIA-78712) - 

Fed«al  Enargy  RaguMoiy  ConnnssKK): 

EIA-194 


EIA-714<1).-.. 
EIA-7W(1>— 
FERO^I 

-f=eftc-»-F_„. 

FEHO-2 _ 

FERC-2A 

FEHC-6 

FERC-a 

FEHC-11. 

FEflC-15 

FERC-16.__ 

FEHC-73 

FEHC-«0. 

FEHC-121 

FEnC-423_„ 
FERC-561..._ 
FEHC-580.._ 
FERC-5ai_. 
FEHC-593™ 


FPC-14 

ICC-ACV-1 

ICC-ACV-2 

CC-ACV-a 

ICC-ACV-4_ 

CC-ACV-S. 


ICC-ACV-«._ 
lCC-ACV-7... 
CC-ACV-8... 
ICC-ACV-9... 
FoaM  Enargy: 
FE-748 


Intavnalional  Affavs  and  Enargy  Emorgon- 
cias: 
C-400.. 
C-411.. 


Trtle 


Weakly  Crude  OH  Stocks  Report.. 

Weekly  Imports  Report 

Weekly  Crude  Watch  Report 

Monthly  Refinery  Report 

Monthly  Bulk  Termnal  Repart 

Monthly  Product  Pipeline  Report  . 

Monthly  Crude  Oil  Repel 

Montt)ly  Irnporls  Report 


Monthly  Natural  Gas  Liquids  Report . . 

Monthly  Tanker  and  Barge  Movement  Report — 

International  Energy  Agency  Imports/Stocks-at-Sea  Report 

Annual  Retinery  Report 

Annual  Fuel  Oil  and  Kerosene  Sales  Report _. 

Petroteum  Facihty  Operator  Identification  Survey .'., 

Monthly  Electnc  Utility  Sales  and  Revenue  with  State  Distributions - 

Manufactunng  Energy  Consumption  Survey  (Consumption  arxj  Related) 

Manufacturing  Energy  Consumption  Sun/ey  (Part  II,  Fuel  Switching  Capability) . 

Oomeskc  Uranium  Mining  Production  Report 

Monthly  Foreign  Crude  Oil  Acquisition  Report 

DOE  Monthly  Report  of  Natural  Gas  Purchases  and  Deliveries  to  Consumers.. 

Uranium  Industry  Annual  Survey - 

Annual  Electnc  Generator  Report 

Annual  Electnc  Utility  Report _ 

Petroleum  Product  Sales  Identificalion  Survey 

hkxwesidential  BuiWings  Energy  Consumption  Survey _ ~~ 

Residential  Transportation  Energy  Consumption  Survey  - 


Steam  Electric  Plant  Operation  and  Design  Report.. 


Monthly  Alternate  Fuel/Incremental  Price  Monitoring  Report.. 

Annual  Electnc  Power  System  Report 

SteamElectnc  Plant  Operation  and  Design  Report.. 


Annual  Report  of  Maior  Electric  Utilities.  Licensees,  and  Others.. 

Annual  Report  of  Nonmaior  Public  UtiMes  and  Licensees 

Annual  Retxjrt  of  Major  Natural  Gas  Companies 

Annual  Report  o(  Nonmaior  Natural  Gas  Companies 

Annual  Rejxirt  of  Oil  Pipeline  Companies _.... 

Underground  Gas  Storage  Report 

Natural  Gas  Pipeline  Company  Monthly  Statement _ 

Interstate  Pipeline's  Annual  Report  of  Gas  Supply 

Report  ol  Gas  Supply  and  Requirements 

Service  Life  Data 


Licensed  Hydropower  Oevetopment  Recreation  Report 

Application  for  Maximum  Lawful  Price  Under  the  Natural  Gas  Policy  Act  o<  1978.. 

Monthly  Report  of  Cost  and  QuaNty  of  Fuels  lor  Electric  Plants -... 

Annual  Report  of  Interlocking  Directorates 

General  Interrogatory  On  Fuel  and  Energy  Purchase  Practices 

Management  and  Procurement  Reporting  and  Recordkeeping  Requirements 

Natural  Gas  Corrtract  Summary  Information 

Annual  Report  lor  Importers  and  Exporters  ol  Natural  Gas  . 


Statement  of  Property  Changes  Ottier  Than  Land  and  Rights^Of-Way  Pipeline  Carriers 

Summary  ol  Land  and  RightsOf-Way  Property  Changes— Pipeline  Carriers 

Summary  of  Changes  In  Ongmal  Cost  and  Total  Onginal  Cost  At  End  Of  Period— Pipeline  Carriers 

Summary  ol  Cost  Reproduction  New  and  Reproduction  of  New  Less  Depreciation— iPipeline  Carriers- 
Inventory  ol  Property  Other  Tlian  Land  and  RightsOf-Way 

Inventory  of  Land  and  RightsOfWay 

Summary  of  Original  Cost  of  Inventoiry _ - 

Cost  Data  lor  Equvment  arx)  Tanks 

Cost  Data  lor  Pipeline  Construction 


Enhanced 


Oil  Recovery  ArHwal  Report.. 


Survey  of  Surpkjs  Natural  Gas  Supplies 

Coordinated  Regional  Bulk  Power  Supply  Program  Report.. 


OMB 
Control  No. 


1 90501 6S 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050174 
19050165 
19050129 
19050169 
19050169 
19050160 
19050174 
19050157 
19050160 
19050129 
19050129 
19050174 
19050145 
19050068 

19010267 

19020142 
19020140 
19020034 
19020021 
19020029 
19020028 
19020030 
19020022 
19020026 
19020032 
19020037 
19020025 
19020019 
19020106 
19020038 
19020024 
19020099 
19020137 
19020130 
19020149 
19020027 
19020011 
19020018 
19020010 
19020009 
19020015 
19020016 
19020017 
19020014 
19020013 

19010291 


19010289 
19020286 


Expiration 
date. 


01/31/89 
01/31/89 
01/31/89 
01/31/89 
01/31/89 
01/31/89 
01/31/89 
01/31/89 
01/31/89 
01/31/89 
01/31/89 
01/31/89 
09/30/90 
01/31/89 
12/31/89 
03/31/89 
03/31/89 
03/31/88 
09/30/88 
12/31/87 
03/31/88 
12/31/89 
12/31/89 
09/30/90 
09/30/89 
09/30/90 

12/31/89 

04/30/88 
03/31/88 
12/31/89 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
12/31/88 
06/30/90 
08/31/90 
12/31/88 
09/30/89 
11/30/89 
11/30/87 
12/31/87 
04/30/89 
03/31/88 
02/28/90 
11/07/87 
12/31/88 
12/31/87 
12/31/87 
12/31/87 
12/31/87 
12/31/87 
12/31/87 
12/31/87 
12/31/87 
12/31/87 

03/31/89 


12/31/87 
07/31/90 
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Fwtoril  Eiwrgy  Regulatory 


P>roiwt  Na  60154)15  et  al.] 

Hydroelectric  Applications,  (Charles  D. 
Hovvard  •!  aL)  Applications  Filed  with 
ttte  CofiNnisslon 

Take  notice  that  the  following     I 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 


Commission  and  are  available  for  public 
inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  6015-015. 

c.  Date  Filed:  September  17. 1987. 

d.  Applicant:  Charles  D.  Howard. 

e.  Name  of  Project:  Rock  Creek  No.  2. 

f.  Location:  On  Rock  Creek  in  Twin 
Falls  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825{r). 

h.  Applicant  Contact:  McNeill 
Watkins  II.  Bishop.  Cook.  Purcell  & 


Reynolds.  1200  Seventeenth  Street  NW.. 
Washington.  DC  20036.  (202)  857-9885. 

i.  FERC  Contact:  James  Hunter.  (202) 
376-9814. 

j.  Comment  Date:  December  21. 1987. 

k.  Description  of  Project:  On  August  29. 
1986.  a  major  license  was  issued  to 
Charles  D.  Howard  (licensee)  for  the 
construction,  operation,  and 
maintenance  of  the  Rock  Creek  No.  2 
Project  No.  6015.  It  is  proposed  to 
transfer  the  license  to  Rock  Creek 
Hydropower.  Inc.  and  Bonneville  Pacific 
Corporation  (transferees).  The  purpose 
of  this  proposed  license  transfer  is  to 


facilitate  the  financing,  construction, 
and  operation  of  the  licensed  project. 

The  licensee  certifies  that  he  has  fully 
complied  with  the  terms  and  conditions 
of  the  license.  The  transferees  accept  all 
the  terms  and  conditions  of  the  license 
and  agree  to  be  bound  thereby  to  the 
same  extent  as  though  they  were  the 
original  licensees. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

2  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  6040-004. 

c.  Date  Filed:  September  23. 1987. 

d.  Applicant:  Placer  County  Water 
Agency. 

e.  Name  of  Project:  Gold  Run  Pipe 
I  lydroelectric  Pioject. 

f.  Location:  On  Lower  Boardman 
Canal,  near  the  towns  of  Monte  Vista 
and  Gold  Run.  in  Placer  County. 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Edward  J. 
Schnabel.  General  Manager  Placer 
County  Water  Agency.  P.O.  Box  6570, 
Auburn,  CA  95604. 

i.  FERC  Contact-  Ahmad  Mushtaq. 
(202)  376-1900. 

j.  Comment  Date:  December  21. 1987. 

k.  Description  of  the  Proposed 
Surrender:  The  project  would  have 
utilized  the  existing  Lower  Boardman 
Canal  and  would  have  consisted  of:  (1) 
An  intake  structure  at  elevation  3,320 
feet  m.s.l.;  (2)  a  30-inch-diameter.  1.700- 
foot-long  penstock;  (3)  a  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  98  kW;  (4)  a 
1,300-foot-long  transmission  line 
interconnecting  with  an  existing  Pacific 
Gas  and  Electric  Company  transmission 
line;  and  (5)  a  20-foot-iong  tailrace 
feeding  into  the  existing  30-inch- 
diameter  Gold  Run  pipeline.  The 
Licensee  states  that  the  project  is  not 
economically  feasible  at  this  time. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C  and 
02. 

3  a.  type  of  Application:  Surrender  of 
Licensee. 

b  Project  No.:  604^-004. 

c.  Date  Filed:  September  23. 1987. 

d.  .Applicant:  Placer  County  Water 
Agency. 

e.  Name  of  Project:  Hayford  Pipe 
Water  Power  Project. 

f.  Location:  On  Lower  Boardman 
(Janal.  near  the  town  of  Pinecroft  in 
Placer  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r), 

h.  Applicant  Contact:  Mr.  Edward  J. 
Schnabel.  General  Manager.  Placer 
County  Water  Agency.  P.O.  Box  6570. 
Auburn.  CA  95604. 


i.  FERC  Contact:  Ahmad  Mushtaq. 
(202)  376-1900. 

j.  Comment  Date:  December  21, 1987. 

k.  Description  of  the  Proposed 
Surrender  The  project  would  have 
utilized  the  existing  Lower  Boardman 
Canal  and  would  have  consisted  of:  (1) 
An  intake  structure  at  elevation  2.424 
feet  m.s.l.;  (2)  a  30-inch-diametcr.  2.740- 
foot-long  penstock;  (3)  a  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  112  kW;  (4)  a 
100-foot-long  tarnsmission  line 
interconnecting  with  an  existing  Pacific 
Gas  and  Electric  Company  transmission 
line;  and  (5)  a  20-foot-iong  tailrace 
feeding  into  the  Lower  Boardman  Canal 
system.  The  Licensee  states  that  the 
project  is  not  economically  feasible  at 
this  time. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C  and 
02. 

4  a.  Type  of  Application:  Major 
License  (over  5  MW). 

b.  Project  No.:  8761-003. 

c.  Date  Filed:  August  3. 1987. 

d.  Applicant:  PRODEK.  Inc. 

e.  Name  of  Project:  Oologah  Dam. 

f.  Location:  Verdigris  River.  Rogers 
County.  Oklahoma. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Flake  H.  Wells, 
in,  P.E.,  PRODEK,  Inc.,  2431  E.  61st 
Street,  Suite  318,  Tulsa,  OK  741-7749. 

i.  FERC  Contact:  Dean  Wight,  (202) 
376-9821. 

j.  Comment  Date:  January  11, 1988. 

k.  Description  of  Project  The 
proposed  project  would  use  the  existing 
Oologah  Dam  and  Reservoir,  owned  and 
operated  by  the  U.S.  Army  Corps  of 
Engineers,  Tulsa  District,  P.O.  Box  61, 
Tulsa,  OK  74121-0061.  and  would 
consist  of  (1)  a  proposed  17.5-foot- 
diameter  steel  penstock  approximately 
420  feet  long,  to  be  installed  in  the 
existing  northern  outlet  works  conduit; 
(2)  a  proposed  reinforced  concrete 
powerhouse  92  feet  long  and  63  feet 
wide  housing  two  proposed  turbine- 
generators  of  8.75  MW  capacity  each;  (3) 
two  proposed  transmission  lines:  one 
700-foot-long.  4.16-kV  underground  line, 
and  one  138-kV.  one-mile-long  overhead 
line;  and  (4)  appurtenant  facilities.  The 
estimated  annual  energy  production  is 
58  GWh.  Project  power  would  be  sold. 
The  net  hydraulic  head  is  68  feet.  This 
apphcation  was  filed  during  the  term  of 
applicant's  preliminary  permit. 

I.  This  notice  also  consist  of  the 
following  standard  paragraphs:  A3.  A9, 
n.  and  C. 

5  a.  Type  of  Application:  Exemption 
from  licensing. 

b.  Project  No.:  8895-001. 

c.  Date  Filed:  December  2, 1988. 


d.  Applicant:  Warren  A.  Harris  III. 

e.  Name  of  Project:  Tannery  Pond. 

f.  location:  On  the  Millers  River  in  the 
Town  of  Winchendon,  Worchester 
County,  Massachusetts. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980. 16  U.S.C. 
2705  and  2708  es  amended. 

h.  Contact  Person:  Warren  A.  Harris 
in.  P.O.  Box  46.  Winchendon.  MA  01475. 
(617)  297-1500. 

i.  FERC  Contact  Bob  Bell  on  (202) 
376-5706. 

j.  Comment  Dale:  December  21. 1987. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  existing  248-foot-long,  10-foot-high 
concrete  dam;  (2)  an  impoundment 
having  a  surface  area  of  9  acres  with  a 
storage  capacity  of  51  acre-feet  and  a 
normal  water  surface  elevation  of  939.45 
feet  NGVD;  (3)  a  powerhouse  containing 
two  generating  units  having  a  total 
installed  capacity  of  180  KW;  (4)  a  700- 
foot-long  discharge  channel;  (5)  a  425- 
foot-long  tailrace;  (6)  a  proposed 
underground  125-foot-long  1.2-kV 
transmission  line;  and  (7)  appurtenant 
facilities.  The  applicant  estimates  the 
average  annual  generation  would  be 
650.000  kWh.  All  energy  generated 
would  be  sold  to  a  local  utility. 

1.  This  notice  also  consist  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C.  and  D3A. 

6  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  10453-000. 

c.  Date  Filed:  August  6, 1987. 

d.  Applicant  Hydroelectric 
Development.  Inc. 

e.  Name  of  Project  Grandby. 

f.  Location:  At  the  Grandby  Dam  on 
Colorado  River  in  Grand  County, 
Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  971(a)-825(r). 

h.  Applicant  Contact:  Paul  Nolan, 
HDI,  6219  North  19th  Street,  Arlington, 
VA  22205,  (703)  534-5509. 

i.  FERC  Contact  Hector  M.  Perez, 
(202)  376-1669. 

j.  Comment  Date:  January  11. 1988. 

k.  Description  of  Project  The 
proposed  project  would  utilize  Grandy 
Dam  and  Reservoir  and  would  consist 
of:  (1)  A  5.5-foot-diameter,  535-foot-long 
steel-lined  penstock  within  the  existing 
outlet  tunnel,  from  the  existing  gate 
chamber  (sta.  9 -f- 63.9)  to  the  tunnel 
outlet;  (2)  a  51-foot-long  by  29-foot-wide 
concrete  powerhouse  containing  4 
generating  units  with  a  total  installed 
capacity  of  1.500  kW;  (3)  a  switchyard; 
(4)  a  900-fool-long,  24.9-kV  transmission 
line;  and  (5)  other  appurtenances.  The 
project  facilities  would  be  located 
within  the  U.S.  Forest  Service's 
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Arapahoe  National  Recreation  Area. 
The  Grandby  Dam  and  Reservoir  are 
owned  by  the  United  States  and  are 
administered  by  the  Bureau  of  Land 
Management.  The  project  would  have 
an  average  annual  generation  of 
4.200.000  kWh  to  be  sold  to  the  Western 
Area  Power  Administration. 

I.  This  notice  also  consist  of  the 
following  standard  paragraphs:  A3,  A9. 
B.  C.  and  Dl. 

7  a.  Type  of  Application:  Preliminary 
Permit.  i 

b.  Project  No.:  10472-000.  | 

c.  Date  Filed:  September  11. 1987. 

d.  Applicant:  Hanalei  Power 
Company. 

e.  Name  of  Project  Hanalei  River 
Project. 

f.  Location:  On  the  Hanalei  River, 
near  Princeville.  in  Kauai  County, 
Hawaii. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 

Mr.  David  B.  Van  Otten.  Hanalei 
Power  Company,  699  East  South 
Temple.  Suite  220,  Salt  Lake  City, 
UT  84102,  (801)  363-6111 

Mr.  Clark  M.  Mower,  Bingham 
Engineering,  100  Lindbergh  Plaza  2. 
5160  Wiley  Post  Way,  Salt  Lake 
City.  UT  84116,  (801)  532-2520 

i.  FERC  Contact  Mr.  Don  Wilt,  (202) 
376-9807. 

j.  Comment  Date:  January  11, 1988. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1)1  A 
10-foot-high,  70-foot-long  concrete 
diversion  dam  across  the  Hanalei  River 
(2)  a  23,325-foot-long  penstock  varying 
from  54-inch-diameter  to  72-inch- 
diameten  (3)  a  powerhouse  containing  2 
turbine-generator  units  with  a  total 
rated  capacity  of  8,000  kW,  operating 
under  a  head  of  535  feet  and  producing 
an  estimated  annual  generation  of  29.5 
million  KWh:  (4)  a  300-foot-long  tailrace 
returning  flows  to  Hanalei  Riven  and  (5) 
a  0.6-mile-Iong.  69-kV  transmission  line 
connecting  the  project  to  a  new 
substation  which  will  interconnect  to  an 
existing  Kauai  Electric  Company  line^ 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  AJT, 
A9,  AlO.  B.  C  and  D2. 

m.  The  applicant  estimates  the  cost  of 
the  work  to  be  performed  under  the 
preliminary  permit  would  be  $400,000. 

8  a.  Type  of  Application:  Preliminiary 
Permit. 

b.  Project  No.:  10479-000. 

c.  Date  Filed:  September  22. 1987. 

d.  Applicant:  Island  Power  Company, 
Inc. 

e.  Name  of  Project  South  F  -k  Wailua 
River  Project. 


f.  Location:  On  the  South  Fork  Wailua  • 
River,  near  Wailua,  in  Kauai  County. 
Hawaii. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Jeff  Burt. 
Island  Power  Company,  Inc..  100 
Lindbergh  Plaza  2,  5160  Wiley  Post  Way, 
Salt  Lake  City,  UT  84116,  (801)  532-2520. 

i.  FERC  Contact  Mr.  Don  Wilt,  (202) 
376-9807. 

j.  Comment  Date:  January  11, 1988. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1)  A 
23-foot-high,  400-foot-long,  concrete 
diversion  dam  across  the  South  Fork 
Wailua  River  (2)  a  4,950-foot-long 
penstock  varying  from  84-inch-diameter 
to  96-inch-diameter  (3)  a  powerhouse 
containing  2  turbine-generator  units  with 
a  total  rated  capacity  of  6.600  kW, 
operating  under  a  head  of  265  feet  and 
producing  an  estimated  annual 
generation  of  17.5  million  KWh;  (4)  a 
200-foot-long  tailrace  returning  flows  to 
South  Fork  Wailua  River;  and  (5)  a  2.2- 
mile-long,  12-kV  transmission  line 
connecting  the  project  to  Lydgate 
Substation  which  will  interconnect  to  an 
existing  Kauai  Electric  Company  line. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO,  a  C  and  D2. 

m.  The  applicant  estimates  the  cost  of 
the  work  to  be  performed  under  the 
preliminary  permit  would  be  $140,000. 

9  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  10484-000. 

c.  Date  Filed:  September  28. 1987. 

d.  Applicant  Monte  Vista  Water 
District. 

e.  Name  of  Project  Monte  Vista 
Hydroelectric  Project. 

f.  Location:  Water  transmission 
pipeline  at  the  Monte  Vista  Water 
District  Plant  R-4  in  San  Bernardino 
County,  Montclair,  California. 

g.  Filed  Pursuant  to:  Section  30  of  the 
Federal  Power  Act,  16  U.S.C.  823(a). 

h.  Applicant  Contact 
Mr.  Robert  Thompson,  General 
Manager,  Monte  Vista  Water 
District,  10575  Central  Avenue, 
Montclair,  CA  91763 
Mr.  Emmett  F.  Lowry,  Emmett  F. 
Lowry  Engineers,  Inc.,  38201  Via  Del 
Largo,  Murrieta,  CA  92362 
i.  FERC  Contact  Mr.  Don  Wilt.  (202) 
376-9807. 
j.  Comment  Date:  December  21, 1987. 
k.  Description  of  Project  The 
proposed  project  would  be  located  on 
lands  owned  by  the  applicant  and 
would  utilize  the  flows  of  an  existing  24- 
inch  pipeline  on  the  applicants  water 
distribution  system.  The  project  would 
consist  of  a  powerhouse  containing 


three  turbine  generating  units  with  a 
total  rated  capacity  of  850  kW.  The 
applicant  estimates  that  the  average 
annual  energy  output  would  be  3.202.000 
kWh. 

1.  Purpose  of  Project  Project  power 
would  be  sold  to  local  municipalities  or 
the  local  power  company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B.  C,  and  D3b. 

10  a.  Type  of  Filing:  Petition  Alleging 
Commitment  of  Substantial  Monetary 
Resources. 

b.  Project  No.:  7853-003. 

c.  Date  Filed:  September  29, 1987. 

d.  Applicant  Beaver  Creek  Hydro. 
Inc. 

e.  Name  of  Project  Beaver  Creek 
Hydroelectric  Project. 

f.  Location:  In  Clearwater  National 
Forest,  on  Beaver  Creek,  in  Clearwater 
County,  Idaho.  Township  40N  and 
Range  6E. 

g.  Filed  Pursuant  to:  Electric 
Consumers  Protection  Act  (ECPA),  Pub. 
L.  No.  99-495,  Section  8(b)  (1986). 

h.  Applicant  Contact  Mr.  James  R. 
Morris,  Vice  President,  Beaver  Creek 
Hydro,  Inc.,  P.O.  Box  1016,  Lewislon,  ID 
83501.  (208)  799-1352. 

i.  Comment  Date:  January  11, 1988. 

j.  FERC  Contact  Thomas  Dean.  (202) 
376-9275. 

k.  Description  of  Project  The 
applicant  has  filed  a  Petition  Alleging 
Commitment  of  Substantial  Monetary 
Resources  (Petition)  for  the  Beaver 
Creek  Hydroelectric  Project,  which 
would  consist  of  a  new  8-foot-high 
diversion  structure,  a  36,200-foot-long 
penstock,  a  powerhouse  with  a  total 
capacity  of  4.95  MW,  and  a  121.000-fool- 
long  transmission  line. 

1.  Description  of  Petition:  On  October 
16, 1986,  Congress  enacted  ECPA, 
amending  section  210  of  the  Public 
Utility  Regulatory  Policies  Act  (PURPA) 
by  imposing  three  environmental 
conditions  that  license  applicants  for 
hydroelectric  projects  located  at  new 
dams  or  diversions  must  meet  in  order 
to  qualify  for  PURPA  benefits.  These 
conditions  are  contained  in 
§  292.203(c)(l)(ii)  through  (iv)  of  the 
Commission's  regulations  which 
implement  section  8(a)  of  ECPA.  A  new 
diversion  is  a  qualifying  facility  if: 

(ii)  The  Commission  finds  that  the 
projects  will  not  have  substantial 
adverse  effects  on  the  environment, 
including  recreation  and  water  quality, 
when  it  issues  the  license  for  the  project: 

(iii)  The  Commission  finds,  when  it 
accepts  the  application  for  license  for 
the  project  for  filing  under  §  4.32(e)  of 
this  chapter,  that  the  project  is  not 
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located  on  any  segment  of  a  natural 
watercourse  that: 

(A)  Is  included  in  (or  designated  for 
potential  inclusion  in)  a  State  or 
National  Wild  and  Scenic  River  System, 
or 

(B)  The  State  has  determined,  in 
accordance  with  applicable  State  law,  to 
possess  unique  natural,  recreational, 
cultural,  or  scenic  attributes  which 
would  be  adversely  alTected  by 
hydroelectric  development;  and 

(iv)  The  project  meets  the  terms  and 
conditions  set  by  the  appropriate  fish 
and  wildlife  agencies  under  the  same 
procedures  as  provided  for  under 
section  30(c)  of  the  Federal  PoWer  Act. 

Section  292.208(c)  of  the  Cdrtimission's 
regulations  provides  for  exception  of  a 
licensed  project  from  the  fish  and 
wildlife  agency  conditions  requirement 
of  i  292.203(c)(l)(iv)  and  also  from  the 
payment  of  fees  to  reimburse  fish  and 
wildlife  agencies  for  setting  those 
conditions,  upon  the  Commission's 
granting  of  a  Petition  Alleging 
Substantial  Commitment  of  Monetary 
Resources.  The  petition  must 
demonstrate  that  the  applicant 
expended,  or  committed  to  spend,  at 
least  50%  of  the  cost  of  preparing  the 
license  application  before  October  16, 
1986. 

Section  8(b)(4)(B)  of  ECPA  established 
a  rebuttable  presumption  that  the 
applicant  has  made  the  required 
showing  of  monetary  commitment  if  it 
held  a  preliminary  permit  for  the  project 
and  had  completed  all  of  the 
environmental  consultations  required  by 
the  Commission's  regulations  before 
October  16. 1986.  The  applicant  held  a 
permit  for  Project  No.  7853.  issued  on 
October  25. 1984.  Staff  has  not  yet 
concluded  whether  applicant  has 
completed  consultations  in  accordance 
with  §  4.38. 

In  section  8(e)  of  ECPA.  implemented 
by  §  292.203(c)(2)  of  the  Commission's 
regulations.  Congress  imposed  a 
moratorium  on  the  availability  of 
PURPA  benefits  to  hydroelectric 
proejcts  located  at  new  dams  or 
diversions.  In  accordance  with 
§  292.208(d),  any  project  excepted  from 
one  or  more  of  the  three  new 
environmental  requirements  is  also 
excepted  from  the  moratorium  imposed 
by  section  8(e)  of  ECPA. 

The  applicant  states  that  it  has  made 
a  substantial  commitment  of  monetary 
resources  before  October  16. 1986,  as 
shown  below: 
Total  Cost  for  License  Application — 

$01,898 
Cost  Expended  before  IO/I6/8G— $43,085 

The  license  application  has  not  been 
accepted  for  filing.  All  Additional  costs 


incurred  or  committed  up  to  the 
acceptance  date  of  the  application  will 
be  included  in  the  total  cost  of  preparing 
the  license  application  and  will  be  used 
in  evaluating  the  petition.  No  finding  on 
this  petition  will  be  made  prior  to 
acceptance  of  the  apphcation. 

If  this  petition  is  granted,  the 
applicant  would  be  eligible  to  petition 
the  Commission  to  make  an  initial 
finding  on  whether  Project  No.  7853 
would  have  substantial  adverse  effects 
on  the  environment  pursuant  to 
§292.203(c)(ii)  of  the  Commission's 
regulations  above. 

The  petition  will  be  available  for 
inspection  and  copying  during  regular 
business  Hours  in  the  public  reference 
room  maintained  by  the  Division  of 
Public  Information,  825  North  Capitol 
Street  NE.,  Washington,  DC. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  and 
C, 

11.  a.  Type  of  Application:  License. 

b.  Project  No.:  10154-000. 

c.  Date  Filed:  October  30, 198a 

d.  Applicant  North  Troy 
Hydroelectric  Company. 

e.  Name  of  Project  North  Troy 
Project 

f.  Location:  On  the  Missisquoi  River  in 
Orleans  County,  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— «25(r). 

h.  Applicant  Contact  Mr.  Daniel 
Myers,  North  Troy  Hydroelectric 
Company.  R.D.  #3  Box  668,  Barre,  VT 
05641,  (802)  223-6878. 

i.  FERC  Contact  Robert  Bell,  (202) 
376-5708. 

j.  Comment  Date:  January  13. 1988. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  existing  80-foot-Ioiig.  12.5-foot-high 
concrete  spillway  dam;  (2)  an 
impoundment  with  a  surface  area  5 
acres,  a  storage  capacity  of  26  acre-feet, 
and  a  normal  water  surface  elevation  of 
536.7  feet  NGVD;  (3)  a  proposed 
concrete  intake  structure;  (4)  a  proposed 
250-foot-long.  8-foot-diameter  steel 
penstock;  (5)  a  proposed  powerhouse 
containing  one  generating  unit  with  an 
installed  capacity  680  kW;  (6)  a 
proposed  300-foot-long.  12-kV 
transmission  line:  and  (7)  appurtenant 
facilities. 

The  applicant  estimates  the  average 
annual  generation  would  be  2.400,000 
kWh.  The  applicant  intends  to  obtain  all 
necessary  property  rights  to  develop  this 
project.  All  project  energy  generated 
would  be  sold  to  local  utilities.  The  dam 
und  existing  facilities  are  owned  by 
James  Hansen  and  John  Lupien. 

1.  This  notice  also  consists  of  the 
following  standard  paragraph:  A4.  B,  C, 
and  Dl. 


12.  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  10434-000. 

c.  Date  Filed:  June  22, 1987. 

d.  Applicant  Scott  D.  Heiner. 

e.  Name  of  Project  Bedford  Grand 
Canal  Project. 

f.  Location:  On  the  Bedford  Grand 
Canal,  an  irrigation  conduit,  near  the 
town  of  Bedford,  in  Lincoln  County, 
Wyoming. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980, 16  U.S.C. 
2705  and  2708  as  amended. 

h.  Applicant  Contact  Scott  D.  Heiner, 
4502  Watson  Court,  Midland,  TX  79705, 
(915)  682-0550. 

i.  FERC  Contact  Thomas  Dean,  (202) 
376-9275. 

j.  Comment  Date:  December  23. 1987. 

k.  Description  of  Inject  The 
proposed  project  would  consist  of:  (1)  A 
screened  inlet;  (2)  a  350-foot-long,  21- 
inch-diameter  buried  penstock  leading 
to;  (3)  a  10-foot  by  10-foot  powerhouse 
containing  a  single  generating  unit  with 
a  capacity  of  30  kW  operating  at  24  feet 
of  hydraulic  head;  and  (4)  a  tailrace 
leading  back  to  the  Bedford  Grand 
Canal.  The  applicant  estimates  the 
average  annual  energy  production  to  be 
125  MWh. 

1.  Purpose  of  Project  The  applicant 
intends  to  sell  the  power  generated  at 
the  proposed  facility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C.  and  03b. 

13.  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  2307-010. 

c.  Date  Filed:  October  14. 1987. 

d.  Applicant  Alaska  Electric  Light 
and  Power  Company  (Licensee)  and 
Alaska  Electric  Light  and  Power 
Company  of  Juneau  (Transferee). 

e.  Name  of  Project  Aimex  Creek  and 
Salmon  Creek. 

f.  Location:  On  Annex  and  Salmon 
Creeks  near  Juneau,  Alaska,  partially 
within  the  Tongass  National  Forest, 
T41S,  R69E,  68E  and  67E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact  Mr.  William  A. 
Corbus.  134  North  Franklin  Street. 
Juneau.  AK  99801.  (907)  586-2222. 

i.  FERC  Contact  Julie  Bemt.  (202)  376- 
9812. 

j.  Comment  Date:  December  14. 1987. 

k.  Description  of  Project  On 
December  23. 1963,  a  major  license  was 
issued  to  Alaska  Electric  Light  and 
Power  Company  for  the  continued 
operation  of  the  Annex  Creek  and 
Salmon  Creek  Project  No.  2307.  It  is 
proposed  to  transfer  the  license  to 
Alaska  Electric  Light  and  Power 
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Company  of  Juneau.  Tlie  purpose  of  tliis 
proposed  license  transfer  is  to  reflect 
corporate  restructuring  in  order  to 
facilitate  accurate  accounting  of  utility 
and  non-utility  operations. 

The  licensee  certifies  that  it  has  fully 
complied  with  the  terms  and  conditions 
of  its  license  and  obligates  itself  to  pay 
all  annual  charges  accrued  under  the 
license  to  the  date  of  transfer.  The 
transferee  accepts  all  the  terms  and 
conditions  of  the  license  and  agrees  to 
l>e  bound  thereby  to  the  same  extent  as 
though  it  were  the  original  licensee. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

14  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  6066-066. 

c.  Date  Filed:  October  15. 1987. 

d.  Applicant:  McCallum  Enterprises, 
Inc.  (licensee)  McCallum  Enterprises 
Limited  Partnership  and  Shelton  Canal 
Company,  Inc.  (transferee). 

e.  Name  of  Project  Derby  Dam. 

f.  Location:  Housatonic  River  in  New 
Haven  and  Fairfield  Counties, 
Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 

Mr.  Edward  J.  McCallum,  McCallum 
Enterprises/Limited  Partnership,  and 
the  Shelton  Canal  Company,  Inc.,  805 
Housatonic  Avenue.  Bridgeport,  CT 
06604-1780,  (203)  334-9471. 

Mr.  Gregory  J.  Pepe,  McCallum 
Enterprises/Limited  Partnership,  and 
the  Shelton  Canal  Company,  Inc.,  541 
Fairfield  Avenue,  Bridgeport,  CT 
06604,  (203)  334-9471. 

i.  FERC  Contact  Dawna  Leitzke,  (202) 
376-9820. 

j.  Comment  Date:  December  14, 1987. 

k.  Description  of  Transfer 

On  October  15, 1987,  McCallum 
Enterprises,  Inc.  (licensee),  and 
McCallum  Enterprises  Limited  | 

Partnership  and  the  Shelton  Canal 
Company,  Inc.  (transferee),  filed  a  joint 
application  for  transfer  of  a  major 
license  for  the  Derby  Dam  Hydroelectric 
Project  No.  6066. 

The  purpose  of  the  proposed  transfer 
of  the  license  is  to  facilitate  the 
financing  of  the  project.  The  better 
utilization  of  the  tax  credits  created  by 
the  project  will  enable  the  licensee  to 
faciUtate  project  financing. 

The  proposed  transfer  will  not  result 
in  any  changes  in  the  proposed 
development.  McCallum  Enterprises 
Limited  Partnership  and  Shelton  Canal 
Company  are  wholly  owned  by         j 
McCallum  Enterprises.  Inc.  ' 

The  transferees  state  that  they  would 
comply  with  all  the  terms  and 
conditions  of  the  license. 


1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  any 
competing  development  applications, 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36  (1985)). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A7.  Prehminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application. 


A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A8.  Preliminary  Permit— Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application,  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (10  and  9) 
and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 

AlO.  Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 


"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCA-nON", 
"PROTEST'  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Conmiission,  825  North  Capitol  Street 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to:  Mr, 
William  C.  Wakefield  II.  Acting 
Director,  Division  of  Project 
Management.  Federal  Energy  Regulatory 
Commission,  Room  203-RB.  at  the  above 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant  specified 
in  the  particular  application. 

Dl.  Agency  Comments.  States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving,, 
developing,  and  conserving  a  waterway 
affected  by  the  project.  Federal  and 
State  agencies  exercising  administration 
over  fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  and  other  relevant  resources  of 
the  State  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1988,  the 
Fish  and  Wildlife  Coordination  Act,  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act.  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act.  Pub. 
L  No.  88-29,  and  other  applicable 
statutes.  Recommended  tenns  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(b)  of 
the  Federal  Power  Act,  U.S.C.  825/ 
(b),  that  Commission  findings  as  to  facts 
must  be  supported  by  substantial 
evidence. 

All  other  Federal,  State,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 


does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  set  to  the  Applicant's 
representatives. 

D2.  Agency  Comments. — ^Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments.— The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency)ies)  are 
requested,  for  the  purposes  set  forth  in 
section  408  of  the  Energy  Security  Act  of 
1980.  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Cooidination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments.— The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  30  of  the  Federal  Power  Act.  to 
file  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  otherwise  carry  out 
the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 


identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  November  10, 1967. 
Lois  O.  Cashell. 

Acting  Secretary. 

(PR  Doc.  87-26378  Filed  11-13-67;  6:45  am) 
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[Docket  Nos.  TAe5-2-4-003,  TA87-5-4-001. 
RP87-11S-«01] 

Proposed  Changes  in  Rates  and  Tariff 
Provisions;  Granite  State  Gas 
Transmission,  Inc. 

November  9, 1987. 

Take  notice  that  on  November  4, 1987, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  120  Royall  Street, 
Canton,  Massachusetts  02021,  tendered 
for  filing  with  the  Commission  the 
revised  tariff  sheets  listed  below  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  and  Original  Volume  No.  2, 
containing  changes  in  rates  and  tariff 
provisions  for  effectiveness  on  August  1, 
1987: 

First  Revised  Volume  No.  1 

Second  Substitute  Twentieth  Revised 

Sheet  No.  7 
Substitute  Sixth  Revised  Sheet  No.  7-A 
Substitute  Twelfth  Revised  Sheet  No.  8 
Substitute  Third  Revised  Sheet  No.  11 
Substitute  First  Revised  Sheet  No.  24 
Substitute  First  Revised  Sheet  No.  25 
Substitute  First  Revised  Sheet  No.  26 
Third  SubsUtute  Third  Revised  Sheet 

No.  70 
Substitute  Original  Sheet  No.  70-A 
Third  Substitute  Second  Revised  Sheet 

No.  71 
Substitute  Original  Sheet  No.  71-A 
Second  Substitute  Second  Revised  Sheet 

No.  72 
Third  Substitute  Third  Revised  Sheet 

No.  75 
Third  Substitute  First  Revised  Sheet  No. 

75-A 
Second  Substitute  Original  Sheet  No. 

75-B 
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Substitute  Oiiginal  Sheet  No.  7&-C 
Original  Volume  No.  2 

Substitute  Seventh  Revised  Sheet  No.  17 
Second  Substitute  Seventh  Revised 

Sheet  No.  27 
Substitute  First  Revised  Sheet  No.  36 

Granite  State  also  tendered  for  filing 
the  following  revised  tariff  sheets  in  its 
FERC  Gas  Tariff  with  a  proposed 
effective  date  of  October  1, 1987: 
Third  Substitute  Twentieth  Revised 

Sheet  No.  7 
First  Revised  Sheet  No.  83 
Original  Sheet  No.  84 

Granite  State  states  that  the  proposed 
changes  in  rates  and  other  tariff 
provisions  are  applicable  to  wholesale 
sales,  to  a  transportation  service  for 
system  supply  and  to  storage  services 
and  storage-related  transportation 
services  provided  for  its  two  affiliated 
distributor  company  customers:  Bay 
State  Gas  Company  (Bay  State)  anc 
Northern  Utilities,  Inc.  (Northern 
Utilities). 

According  to  Granite  State,  the 
proposed  changes  in  rates  and  tariff 
provisions  are  submitted  to  comply  with 
a  letter  order  of  the  Commission  dated 
September  30. 1987  rejecting  a  filing 
made  by  Granite  State  on  August  31, 
1987.  Granite  State  further  states  that 
the  proposed  changes  in  rates  result 
from  (1)  its  compliance  with  an  order  of 
the  Commission  issued  luly  20, 1987,  in 
Docket  Nos.  TA85-2-4-000.  et  al, 
directing  Grante  State,  in  flowing    < 
through  in  its  rates  the  cost  of  gas 
purchased  through  the  medium  of 
Boundary  Gas,  Inc.  to  reclassify  the 
demand  and  conunodity  components  for 
such  purchases  in  accordance  with  the 
requirements  of  Opinion  Nos.  256  and 
256-A  in  the  matter  of  Natural  Gas, 
Pipeline  Company  of  America  and  (2) 
tracking  changes  in  the  cost  of  gas  I 
purchased  from  Tennessee  Gas  Pipeline 
Company,  a  Division  of  Tenneco  Inc. 
(Tennessee)  that  Tennessee  filed  on 
October  14, 1987  in  compliance  with  the 
requirements  of  Opinion  No.  249-A  and 
the  settlement  in  Docket  Nos.  RP  85-178, 
et  al.  Granite  State  states  that  its 
revised  sales  rales  in  this  filing  result  in 
a  reduction  of  $2,945,444  annually  for 
sales  to  Bay  State  and  $994,428  annually 
for  sales  to  Northern  Utilities.  It  also 
states  that  the  Tennessee  filing  reduced 
costs  incurred  by  Granite  State  for 
transportation  of  gas  for  system  supply 
and  storage-related  transportation 
services  which  are  reflected  in  the  tariff 
changes. 

It  is  also  stated  that  the  revised  tariff 
sheets  proposed  for  effectiveness  on 
October  1, 1987  add  an  Annual  Charges 
Assessment  (ACA)  surcharge  to  Granite 


State's  sales  rates  and  an  ACA 
adjustment  provision  to  the  General 
Terms  and  Conditions  of  its  tariff 
conforming  to  the  requirements  of  Order 
No.  472-B. 

According  to  Granite  State  copies  of 
its  filing  were  served  upon  its 
customers.  Bay  State  and  Northern 
Utilities,  and  the  regulatory 
commissions  of  the  States  of  Maine  and 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  16. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  87-26379  Filed  lt-lJ-87;  8:45  am] 

BILLING  COOE  S717-01-H 


(Docket  No.  RP87-129-001] 

Filing;  Great  Lakes  Gas  Transmission 
Co. 

November  9, 1987. 

Take  notice  that  on  October  27, 1987, 
Great  Lakes  Gas  Transmission 
Company  (Great  Lakes)  filed  First 
Revised  Sheet  No.  56-C  to  its  First 
Revised  Volume  No.  1.  Great  Lakes 
states  that  the  tariff  sheet  incorporates  a 
provision  stating  that  it  is  Great  Lakes' 
intent  not  to  recover  any  charges 
recorded  in  FERC  Account  No.  928  in  a 
NGA  section  4  rate  case.  Great  Lakes 
also  states  that  the  revised  tariff  sheet 
reserves  Great  Lakes'  right  to  change 
methods  of  annual  charges  cost 
recovery  in  the  context  of  a  general  rate 
change  filing  under  18  CFR  S  154.63. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion' to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  procedure  (18  CFR 
§  I  385.214,  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  16, 1987.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  87-28380  Filed  11-13-87;  8:45  am) 
BtLUNO  COOC  6717-«1-l»  - 


[Docket  No.  RP87-122-001] 

Annual  Charge  Adjustments  Filing; 
National  Fuel  Gas  Supply  Corp. 

Take  notice  that  on  October  29, 1987. 
National  Fuel  Gas  Supply  Corporation 
(National)  filed  First  Revised  Sheet  No. 
72A  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  pursuant  to  the 
Order  of  the  Director  of  OPPR  accepting 
Annual  Charge  Adjustments  issued  on 
September  29, 1987.  National  states  that 
it  is  submitting  these  revisions  to  its 
"ACA-related"  tariff  sheet  to  comply 
with  the  requirements  of  §  154.38(d)(6) 
of  the  Conunission's  Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
16. 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secertary. 
[FR  Doc.  87-26381  Filed  11-43-67;  8:45  am] 

BILUNO  COOE  6717-01-M 


[Docket  No.  CP86-232-014] 

Proposed  Changes  in  FERC  Gas  Tariff; 
Panhandle  Eastern  Pipe  Line  Co. 

November  9, 1987. 

Take  notice  that  on  October  13. 1987. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  certain 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  2.  Panhandle  states 
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that  such  filing  is  made  to  provide  Rate 
Schedule  LT-9  for  the  transportation  of 
natural  gas  on  behalf  of  National  Steel 
Corporation  (National  Steel)  as 
authorized  in  Docket  No.  CP86-232-000, 
et  al.  by  the  Commission's  Opinion  and 
Order  No.  275-A  issued  September  10, 
1987.  Panhandle  proposes  that  these 
sheets  become  effective  September  10, 
1987.  Panhandle  has  served  a  copy  of 
this  filing  on  National  Steel. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  AH  such  motions  or  protests 
should  be  filed  on  or  before  November 
17, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  87-28382  Filed  ll-13-«7;  8:45  am] 
BILUNO  COOC  •717-01-M 

[Docket  No.  RP82-55-030] 

Tariff  Filing;  Transcontinental  Gas  Pips 
Line  Corp. 

November  9, 1987. 

Take  notice  that  on  November  3, 1987, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed  in  the 
captioned  proceeding  certain  revised 
tariff  sheets  to  Second  Revised  Volume 
No.  1  and  Original  Volume  No.  2  of  its 
FERC  Gas  Tariff.  The  proposed  effective 
dates  of  the  revised  tariff  sheets  are 
October  1. 1987  and  November  1. 1987. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  revise  Transco's  sales 
and  transportation  rates  to  reflect  the 
cost  allocation  and  rate  design 
methodology  approved  for  the  Transco 
system  by  the  Commission  in  Opinion 
Nos.  260  and  28a-A  issued  in  Docket  No. 
RP82-55-021  et  al.  on  December  30. 1988 
and  August  19. 1987.  respectively,  as 
modified  by  the  Commission's  October 
16, 1987  order  on  rehearing,  and  the 
October  19, 1987  letter  order  of  the 
Director,  Office  of  Pipeline  and  Producer 
Regulation,  which  letter  order  rejected 
Transco's  initial  compliance  filing  of 
September  18, 1987,  without  prejudice  to 
the  filing  of  the  instant  revised 
compliance  filing. 


Transco  further  states  that  revised  the 
compliance  rates  are  based  on  the  cost 
of  service  and  billing  determinants 
contained  in:  Transco's  compliance 
filing  of  April  1. 1987  in  Docket  No. 
RP87-7-007  which  was  accepted  to 
become  effective  on  said  date  by  the 
Commission's  order  issued  May  20, 1987, 
Transcontinental  Gas  Pipe  Line 
Corporation,  39  FERC  H  61,189  (1987); 
Transco's  compliance  filing  of  August 
21, 1987  in  Docket  No.  RP87-7-021 
(reflecting  the  reduction  in  the  corporate 
Federal  income  tax  rate)  which  was 
accepted  to  become  effective  July  1, 1987 
by  letter  order  issued  September  24, 
1987;  and  Transco's  August  31. 1987 
filiiig  in  Docket  No.  RP87-117-000  of 
revised  tariff  sheets  to  provide  for 
collection  from  its  sales  and 
transportation  customers  of  an  Annual 
Charge  Adjustment  (ACA)  of  0.20  cents 
per  dt,  which  was  accepted  to  be 
effective  October  1, 1987  by  an  order  of 
the  Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  issued  September 
29, 1967  ia  Algonquin  Gas  Transmission 
Company,  et  al..  Docket  Nos.  RP87-109- 
000,  et  al.  Appendix  B  to  the  filing 
contains  an  Mcf-mile  study  and 
schedules  supporting  the  derivation  of 
the  revised  sales  and  transportation 
rates  included  in  the  filing. 

Transco  also  states  that  the  tariff 
rates  contained  in  the  revised  tariff 
sheets  proposed  to  be  effective  October 
1. 1987  and  November  1, 1987  are  based 
on  (i)  the  cost  of  gas  and  fuel  component 
(including  where  applicable  the  unit 
rates  attributable  to  demand  charges 
paid  to  Sulpetro  Limited)  which  were  or 
are  effective  for  the  relevant  periods 
pursuant  to  (a)  Transco's  filing  of  May 
29, 1987  which  was  approved  by  the 
Commission's  letter  order  issued  July  16, 
1987  in  Docket  Nos.  TA85-1-29-012  et 
al.  and  (b)  Transco's  PGA  filing  of 
October  1, 1987  in  Docket  No.  TA88-1- 
29-000,  which  was  accepted  to  be 
effective  November  1, 1987,  subject  to 
refund  and  conditions,  by  the 
Commission's  October  29, 1987  order  in 
such  PGA  docket.  Transcontinental  Gas 
Pipe  Line  Corporation,  41  FERC  H 
[Editorial  note:  Page  citation  is  not  yet 
available]  (1987):  and  (ii)  kthe  non-gas 
cost  component  of  the  sales  rates 
derived  in  accordance  with  Opinion 
Nos.  260  and  260-A. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to  its 
jurisdictional  customers  and  interested 
state  commissions.  In  accordance  with 
the  provisions  of  §  154.16  of  the 
Commission's  Regulations,  copies  of  this 
filing  are  available  for  public  inspection 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco's 


main  office  at  2800  Post  Oak  Boulevard 
in  Houston,  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to^ 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Comiffission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  16, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

Second  Revised  Volume  No.  1 

Effective  November  1,  1987: 

Substitute  Forty-Ninth  Revised  Sheet 

No.  12 
Substitute  Forty-Fifth  Revised  Sheet  No. 

15 
Substitute  Sixth  Revised  Sheet  No.  15-A 

Effective  October  1.  1987: 

Substitute  Forty-Eighth  Revised  Sheet 

No.  12 
Substitute  Forty-Fourth  Revised  Sheet 

No.  15 
Substitute  Fifth  Revised  Sheet  No.  15-A 
Substitute  Third  Revised  Sheet  No.  19 
Substitute  Third  Revised  Sheet  No.  20 
Substitute  Third  Revised  Sheet  No.  21 
First  Revised  Sheet  No.  22 
Original  Sheet  No.  23 
Original  Sheet  No.  24 

Original  Volume  No.  2 

Effective  October  1.  1987: 

Substitute  Sixth  Revised  Sheet  No.  41-A 
Sixteenth  Revised  Sheet  No.  53 
Substitute  Second  Revised  Sheet  No. 

112-A 
Substitute  Sixth  Revised  Sheet  No.  310- 

A 
Third  Revised  Sheet  No.  322 
Substitute  Seventh  Revised  Sheet  No. 

349-A 
Substitute  Sixth  Revised  Sheet  No.  404- 

A 
Third  Revised  Sheet  No.  417 
Substitute  Seventh  Revised  Sheet  No. 

474-A 
Third  Revised  Sheet  No.  501 
Second  Revised  Sheet  No.  502 
Substitute  Twelfth  Revised  Sheet  No. 

617-A 
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Substitute  Sixth  Revised  Sheet  No.  677- 

A 
Substitute  Sixth  Revised  Sheet  No.  718- 

A 
Substitute  Sixth  Revised  Sheet  No.  74^- 

A 
Substitute  Sixth  Revised  Sheet  No.  888- 

A 
Substitute  Ninth  Revised  Sheet  No.  910- 

A 
Substitute  Twelfth  Revised  Sheet  No. 

101 &-A 
Substitute  Sixth  Revised  Sheet  No.  1064- 

A 
Substitute  Seventh  Revised  Sheet  No. 

1217-A 
Substitute  Second  Revised  Sheet  No. 

130D-A  I 

Substitute  Fourth  Revised  Sheet  No. 

1384-A 
Substitute  Sixth  Revised  Sheet  No.  1417- 

A 
Substitute  Sixth  Revised  Sheet  No.  1434- 

A 
Substitute  Sixth  Revised  Sheet  No.  1451- 

A 
Substitute  Sixth  Revised  Sheet  No.  1509- 

A 
Substitute  Seventh  Revised  Sheet  No. 

1526-A 
Substitute  Seventh  Revised  Sheet  No. 

1546-A 
Substitute  Seventh  Revised  Sheet  No. 

1558-A 
Substitute  Fourth  Revised  Sheet  No. 

1572-A  I 

Substitute  Ninth  Revised  Sheet  Nof 

1599-A 
Substitute  Eighth  Revised  Sheet  No. 

1644-A 
Substitute  Sixth  Revised  Sheet  No.  1661- 

A 
S  ibstitute  Sixth  Revised  Sheet  No.  1677- 

A  I 

Substitute  Fourth  Revised  Sheet  No. 

1853-A 
S.ibstitute  Sixth  Revised  Sheet  No.  1858- 

A 
Substitute  Eighth  Revised  Sheet  Np. 

1874-A 
Substitute  Seventh  Revised  Sheet  No. 

1892-A 
Substitute  Sixth  Revised  Sheet  No.  1910- 

A 
Substitute  Seventh  Revised  Sheet  No. 

1924-A 
Substitute  Seventh  Revised  Sheet  No. 

1960-A 
Substitute  Sixth  Revised  Sheet  Na  1978- 

A 
Substitute  Sixth  Revised  Sheet  No.  1999- 

A 
Substitute  Sixth  Revised  Sheet  No.  2031- 

A 
Substitute  Sixth  Revised  Sheet  Na  2063- 

A 
Substitute  Fourth  Revised  Sheet  No. 

2081-A 


Substitute  Sixth  Revised  Sheet  No.  2086- 

A 
Substitute  Sixth  Revised  Sheet  No.  2102- 

A 
Substitute  Fifth  Revised  Sheet  No.  2118- 

A 
Substitute  Sixth  Revised  Sheet  No.  2124- 

A 
Substitute  Seventh  Revised  Sheet  No. 

2151-A 
Substitute  Twelfth  Revised  Sheet  No. 

2169-A 
Substitute  Seventh  Revised  Sheet  No. 

2169-B 
Substitute  Second  Revised  Sheet  No. 

2188-A 
Substitute  Fifth  Revised  Sheet  No.  2209- 

A 
Substitute  Third  Revised  Sheet  No. 

2215-A 
Substitute  Seventh  Revised  Sheet  No. 

2219-A 
Substitute  Sixth  Revised  Sheet  No.  2236- 

A 
Substitute  Sixth  Revised  Sheet  No.  2279- 

A 
Substitute  Sixth  Revised  Sheet  No.  2284- 

A 
Substitute  Fifth  Revised  Sheet  No.  2328- 

A 
Substitute  First  Revised  Sheet  No.  2342- 

A 
Substitute  Sixth  Revised  Sheet  No.  2407- 

A 
Substitute  Sixth  Revised  Sheet  No.  2423- 

A 
Substitute  Fifth  Revised  Sheet  No.  2439- 

A 
Substitute  Fifth  Revised  Sheet  No.  2456- 

A 
Substitute  Fifth  Revised  Sheet  No.  2473- 

A 
Substitute  Fourth  Revised  Sheet  No. 

2505-A 
Substitute  Ninth  Revised  Sheet  No. 

2541-A 
Substitute  Fifth  Revised  Sheet  No.  2610- 

A 
Substitute  Fourth  Revised  Sheet  No. 

2624-A 
Substitute  Fourth  Revised  Sheet  No. 

2639-A 
Substitute  Third  Revised  Sheet  No. 

2662-A 
Substitute  Third  Revised  Sheet  No. 

2694-A 
Substitute  Third  Revised  Sheet  No. 

2702-A 
Substitute  Third  Revised  Sheet  No. 

2730-A 
Substitute  Third  Revised  Sheet  No. 

2743-A 
Substitute  Third  Revised  Sheet  No. 

2756-A 
Substitute  Second  Revised  Sheet  No. 

2771-A 


Substitute  Third  Revised  Sheet  No. 

2784-A 
|FR  Doc.  87-26383  Filed  11-13-87:  8;45  am) 
MLUNG  CODE  (Tir-OI-W 

[Docket  No.  RP87-120-001] 

Filing;  Transwestem  Pipeline  Co., 
Division  of  Enron  Corp. 

November  9, 1987. 

Take  notice  that  on  October  28, 1987, 
Transwestem  Pipeline  Company, 
Division  of  Enron  Corp.  (Transwestem), 
tendered  for  filing  to  become  a  part  of 
Transwestern's  F.E.R.C.  Gas  Tariff. 
Second  Revised  Volume  No.  1. 

Substitute  Original  Sheet  No.  82 
Substitute  39th  Revised  Sheet  No.  5 
Substitute  40th  Revised  Sheet  No.  5 

Transwestem  states  that  these  pages 
incorporate  language  to  comply  with  all 
of  the  provisions  required  by  Order  No. 
472-B  issued  in  Docket  RM87-3-002.  et 
al.  Specifically,  Transwestem  has  added 
tariff  language  to  comply  with  the 
requirements  of  section 
154.38(d](6](ii)(A)  of  the  Commission's 
Regulations  and  has  changed  the  format 
of  Sheet  No.  5  to  more  clearly  reflect 
Transwestern's  total  effective 
commodity  rate  including  the  Annual 
Charge  Adjustment  and  GRI  Surcharge. 

Transwestem  requests  an  October  1, 
1987  effective  date  for  Substitute 
Original  Sheet  No.  82  and  Substitute 
39th  Revised  Sheet  No.  5  and  an 
October  3, 1987  effective  date  for 
Substitute  40th  Revised  Sheet  No.  5. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy'  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  & 
Procedure  (18  CFR  385.211, 385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  November  16, 1987.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Loia  D.  Cashell, 
Acting  Secretay. 
|FR  Doc.  87-26384  Filed  11-13-87:  8:45  am] 

BILLING  CODE  (TIT-OI-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

|ER-FRL-3290-«] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  October  26, 1987  Through 
October  30, 1987  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)  (c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5075/76. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  24, 1987  (52  FR  13749). 

Draft  EISs 

ERP  No.  D-AFS-I2013-UT,  Rating  EC2. 
Escalante  Known  Geological  Stmcture 
(KGS),  Oil  and  Gas  Leasing  and 
Development,  Dixie  National  Forest, 
Garfield  County,  UT.  SUMMARY: 
EPA  recommends  the  final  EIS  discuss 
additional  control  and  monitoring 
measures  related  to  potential 
groundwater  impacts  in  the  Known 
Geological  Structure  from 
hydrocarbon  or  chemical  spills  and 
other  deleterious  materials.  (The 
above  summary  should  have  appeared 
in  the  10-30-87  FR  Notice.) 

ERP  No.  D-BLM-I02012-WY,  Rating 
EC2,  Sohare  Creek  Unit  Exploratory 
Oil  Well  No.  1-35,  Lease  and  Permit, 
Bridger-Teton  National  Forest,  Teton 
County.  WY.  SUMMARY:  EPA 
believes  that  the  EIS  correctly  places 
a  strong  emphasis  on  aquatic 
resource,  wetland,  and  watershed 
values.  EPA  requested:  Additional 
analysis  of  resource  conditions, 
potential  impacts  and  cimiulative 
impacts;  specific  criteria  for  protecting 
water  quality  and  aquatic  resources; 
additional  mitigation  plans  for 
wetland  losses  hnd  potential  aquatic 
impacts;  consistency  with  CWA 
Section  404  permit  requirements; 
additional  requirements  for  on-site 
waste  handling;  a  CWA  monitoring 
plan;  and  additional  comprehensive 
areawide  analyses  based  on 
anticipated  similar  projects. 

ERP  No.  I>-NOA-K90021-CA,  Rating 
LO,  Cordell  Bank  National  Marine 
Sanctuary,  Designation  and 
Management  Plan,  Implementation, 
Pacific  Continental  Shelf,  West  of 
Point  Reyes,  CA.  SUMMARY:  EPA 
noted  a  lack  of  objections  to  the 
proposed  designation  of  the  Cordell 
Bank  National  Marine  Sanctuary.  EPA 


requested  that  NOAA  analyze  a 
broader  range  of  alternatives  for  the 
management  of  hydrocarbon 
development  activities  within  the 
boundaries  of  the  proposed  marine 
sanctuary. 

Final  EISs 

ERP  No.  F-AFS-J65110-00,  Kootenai 
National  Forest,  Land  and  Resource 
Management  Plan,  Implementation. 
Lincoln,  Sanders,  and  Flathead 
Counties,  MT  and;  Boundary  and 
Bonner  Counties,  ID.  SUMMARY: 
Though  the  final  EIS  provides  a 
greater  commitment  to  mitigation  of 
potential  water  quality  impacts,  EPA 
still  has  concems  regarding  the  scope 
and  level  of  details  of  the  Monitoring 
and  Evaluation  Plan  and  potential 
corrective  actions.  The  2380  miles  of 
new  road  construction  which  would 
occur  in  the  first  decade  under  the 
final  Forest  Plan  has  significant 
potential  for  adverse  environmental 
impacts  to  water  quality.  EPA  would 
like  to  work  with  the  Forest  Service  to 
address  these  concems  in  greater 
detail. 

ERP  No.  F-AFS-K03017-CA,  Angeles 
Pipeline  Project,  Construction, 
Operation,  Maintenance,  and 
Abandonment,  Emidio  Pump  Station/ 
Tank  Farm  to  Los  Angeles  Basin 
Refineries,  Approval  and  Permits,  404 
Permit,  Angeles  National  Forest,  Kem 
and  Los  Angeles  Counties,  CA. 
SUMMARY:  EPA  could  not  determine 
from  thefinal  EIS  if  the  project  will  be 
in  compliance  with  section  404(b)(1)  of 
the  CWA  and  therefore  expressed 
continuing  concem  with  this  issue. 
EPA  recommended  that  the  Forest 
Service  and  the  Califomia 
Transportation  Department 
coordinate  with  the  COE  on  404 
permit  requirements. 

ERP  No.  F-BLM-G70003-NM, 
Farmington  Resource  Area 
Management  Plan.  Implementation, 
San  Juan,  McKinley,  Rio  Arriba  and 
Sandoval  Counties,  NM.  SUMMARY: 
EPA  has  no  objections  to  the  proposed 
action  as  described. 

ERP  No.  F-COE-C32031-NJ,  Claremont 
Terminal  Channel  Navigation 
Improvements,  Implementation,  Jersey 
City,  Upper  New  York  Bay,  Hudson 
County,  NJ.  SUMMARY:  EPA  has  no 
objections  to  the  implementation  of 
the  expansion  of  the  Claremont 
Terminal  Channel.  However,  bioassay 
and  bioacciunulation  tests  of  dredge 
material  must  be  repeated  if 
implementation  begins  after 
December  31, 1988. 

ERP  No.  FS-COE-E32064-00,  Alabama- 
Coosa  Rivers  Navigation  Channel, 
Operation  and  Maintenance,  Alabama 


River  Segment  from  its  mouth  to  the 
vicinity  of  Montgomery,  Alabama. 
Navigation  Improvements. 
Implementation,  Baldwin,  Clarke. 
Monroe,  Wilcox.  Dallas,  Autauga. 
Lowndes,  Montgomery  and  Elmore 
Counties,  AL  SUMMARY:  EPA  has 
reviewed  the  document  and  finds  that 
our  previous  comments  have  been 
satisfactorily  addressed. 

ERP  No.  F-COE-K36087-CA,  Santa 
Barbara  County  Streams  Flood 
Control  Plan,  Implementation  Lower 
Mission  Creek,  Santa  Barbara  County. 
CA.  SUMMARY:  EPA  expressed 
concerns  with  potential  deletion  of 
riparian  and  tidal  mudfiat  measures 
identified  in  the  final  EIS.  EPA  stated 
that  the  project  fails  to  comply  with 
the  Clean  Water  Act  section  404(b)  (1) 
Guidelines  if  mitigation  measures  are 
not  included  in  the  final  project 
proposal 

ERP  No.  F-SFW-L64031-AK,  Rating  LO. 
Tetlin  National  Wildlife  Refuge, 
Comprehensive  Conservation  Plan 
and  Wildemess  Review, 
Implementation,  AK.  SUMMARY: 
EPA  reviewed  the  document  and 
found  the  plan  and  the  preferred 
alternative  to  be  satisfactory. 

Dated:  November  9, 1987 
Barbara  Bassuener, 

Acting  Deputy  Director.  Office  of  Federal 

Activities. 

[FR  Doc.  87-26347  Filed  11-13-87;  8:45  am| 

WLUNG  CODE  SS6O-90-M 


[FRL-3291-3] 

Science  Advisory  Board;  Research 
Strategies  Committee-Ecological 
Effects  Sutigroup;  Open  Meeting 

Under  the  Federal  Advisory 
Committee  Act,  Pub.  L  92-463.  notice  is 
hereby  given  that  a  two-day  meeting  of 
the  Research  Strategies  Committee — 
Ecological  Effects  Subgroup  of  the 
Science  Advisory  Board  will  be  held  on 
December  15  and  16, 1987.  The  meeting 
will  begin  at  9:00  a.m.  on  December  15, 
in  Conference  Room  #309  of  the  General 
Academy  Building,  on  the  corner  of 
Avenues  B  and  Mulberry,  North  Texas 
State  University,  Denton,  Texas,  and 
will  adjoum  on  December  16  no  later 
than  5:00  p.m. 

The  main  purpose  of  the  meeting  is  to 
continue  developing  a  research  strategy 
to  meet  EPA's  ecological  research  needs. 
The  key  strategy  elements  of  (1) 
measuring  ecosystem  status,  (2) 
determining  ecosystem  trends  and 
changes,  (3)  predicting  changes  to 
ecological  systems,  and  (4)  assessing 
risk  to  those  systems  will  provide  a 
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framework  for  Subcommittee 
recommendations.  The  Subcommittee 
will  proceed  with  developing  these 
recommendations  in  writing  sessions. 

The  meeting  will  be  open  to  the 
public.  Anyone  who  wishes  to  attend, 
present  information,  or  receive  further 
details  should  contact  Ms.  janis  C. 
Kurtz,  Executive  Secretary  or  Mrs. 
Lutithia  Barbee,  Staff  Secretary  (A-101 
F]  Science  Advisory  Board,  U.S.  EPA. 
401  M  Street,  SW.,  Washington,  DC 
Telephone:  (202)  382-2552  or  FTS-8-382- 
2352.  Written  comments  will  be 
accepted  and  can  be  sent  to  Ms.  Kurtz  at 
the  address  above.  Persons  interested  in 
making  statements  before  the 
Subcommittee  must  contact  Ms.  Kurtz 
no  later  than  December  10, 1987,  to  be 
assured  of  space  on  the  agenda. 

Dated:  November  5. 1987. 
Teiry  F.  Yosie, 

Director.  Science  Advisory  Board. 

|FR  Doc.  87-26392  Filed  11-13-87;  8:45  ahl 

MIXING  COOC  (660-50-11 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Inf  onnation  Collection  Submitted  ^ 
0MB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 


Title  of  Information  Collection: 
Consolidated  Reports  of  Condition  and 
Income  (Insured  State  Nonmember 
Commercial  Banks)  (OMB  No.  3064- 
0052). 

BACKGROUND:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  above. 
ADDRESS:  Written  comments  regarding 
the  submission  should  be  addresssed  to 
Robert  Fishman,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
DC  20503  and  to  Margaret  M.  Olsen, 
Deputy  Executive  Secretary.  Federpl 
Deposit  Insurance  Corporation. 
Washington,  DC  20429. 
COMMENTS:  Comments  on  this 
collection  of  information  should  he 
submitted  on  or  before  December  1, 
1987. 

FOR  RMTHER  INFORMATKM  CONTACT: 
Requests  for  a  copy  of  the  submission 


should  be  sent  to  Margaret  M.  Olsen, 
Deputy  Executive  Secretary,  Federal 
Deposit  Insurance  Corporation, 
Washington,  DC  20429,  telephone  (202) 
898-3812. 

SUMMARY:  The  FDIC  is  submitting  for 
OMB  review  changes  to  the 
Consolidated  Reports  of  Condition  and 
Income  (Call  Reports)  filed  quarterly  by 
insured  state  nonmember  commercial 
banks.  These  revisions  would  implement 
the  regulatory  reporting  provisions  of 
Title  VIII  of  the  Competitive  Equality 
Banking  Act  of  1987  (12  U.S.C  1823(j)) 
which  permits  small  agricultural  banks 
to  amortize  losses  on  qualified 
agricultural  loans  and  other  related 
assets  over  a  period  not  to  exceed  seven 
years.  The  proposed  revisions  would  be 
effective  as  of  the  December  31, 1987 
report  date  and  would  be  made  only  to 
the  reports  filed  by  banks  with  domestic 
offices  only  and  total  assets  of  less  than 
$100  million  (form  FFIEC  034). 

In  addition,  in  conjunction  with  the 
implementation  of  a  remote  entry 
system  for  bank  Call  Reports  that  is 
scheduled  for  initial  testing  as  of  the 
December  31. 1987  report  date,  the 
format  of  Schedule  RI-E  for  all  banks  is 
being  revised  without  any  change  to  the 
existing  reporting  requirements  for  this 
schedule. 

As  a  result  of  the  proposed  changes,  it 
is  estimated  that  insured  state 
nonmember  banks,  collectively,  would 
experience  an  increase  in  annual 
reporting  burden  of  384  hours.  The 
annual  reporting  burden  on  these  banks 
would  then  amount  to  785,174  hours. 

Dated:  November  9. 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 

Executive  Secretary. 

|FR  Doc.  87-26358  Filed  11-13-87;  8:45  am) 

BILUNG  COOC  •714-01-M 


FEDERAL  MARITiME  COMMISSION 

Agreement(s)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §572.603  of  Title 


46  of  the  Code  of  Federal  Regulations. 

Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreements  No.:  (1)  202-008054-026: 
(2)  202-009502-019. 

Titles:  (1)  South  and  East  Africa/ 
United  States  Conference;  (2)  United 
States/South  and  East  Africa 
Conference. 

Parties  (l)Gr  (2): 

TTie  Bank  Line,  Limited 

Lykes  Bros.  Steamship  Co.,  Inc. 

South  African  Marine  Corp.  Ltd. 

Synopsis:  The  proposed  amendments  . 
would  restate  each  agreement  and 
would  decrease  the  amount  of  both  the 
membership  fee  and  the  surety  bond 
required  of  the  parties.  They  would  also 
make  certain  changes  to  the  agreements' 
voting  requirements  and  allocation  of 
expenses,  and  would  delete  United 
States  Lines  (S.A.),  Inc.  and  add  P  &  O 
Container  Line  as  parties  to  the 
agreements.  The  amendments  further 
would  divide  the  conference  into  a 
South  Africa  group  and  an  East  Africa 
group  for  purposes  of  ratemaking,  etc., 
and  would  require  separate  membership 
fees  for  each  group  joined. 

Agreement  No.:  232-011156. 

Title:  American  Transport  Lines,  Inc./ 
Pacific  Atlantic  Navigation,  Ltd.  Space 
Charter  Agreement. 

Parties: 

American  Transport  Lines.  Inc. 

Trailer  Marine  Transport  Corporation 
d/b/a  Pacific  Atlantic  Navigation. 
Ltd. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  charter 
space  aboard  one  another's  vessels,  to 
interchange  containers  and  related 
equipment  and  to  rationalize  sailings  in 
the  trade  between  United  States  ports 
and  ports  in  Europe,  South  and  Central 
America  and  the  Far  East.  The  parties 
have  requested  a  shortened  review 
period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  10, 1987. 
Joseph  C.  Polking. 
Secretary. 

jFR  Doc.  87-26370  Filed  11-13-87;  8:45  am) 
BILLING  CODE  S730-Ot-M 


IDocket  No.  87-221 

United  States  Lines  (S.A.)  Inc4  Petition 
for  Declaratory  Order  re:  the  Brazil 
Agreements 

Notice  is  given  that  a  petition  for 
declaratory  order  has  been  filed  by  the 
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United  States  Lines  (S.A.)  Inc.  ("USA/ 
SA")  requesting  that  the  Federal 
Maritime  Commission  ("FMC")  remove 
uncertainty  between  USL/SA  and  A/S 
Ivarans  Rederi  ("Ivaran")  as  to  the 
correct  legal  interpretation  of  certain 
provisions  of  the  Brazil/U.S.  Gulf  Ports 
Agreement.  FMC  Agreement  No.  212- 
010320,  and  the  Brazil/U.S.  Atlantic 
Coast  Agreement  FMC  Agreement  No. 
212-010027.  (collectively  "The  Brazil 
Agreements"). 

The  petition  was  served  on  counsel 
for  Ivarans  and  that  party  may  file  a 
reply  to  the  petition  with  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573-0001  on  or  before 
December  21. 1987.  An  original  and 
fifteen  copies  shall  be  submitted  and  a 
copy  thereof  served  on  John  W.  Angus. 
Ill,  Esq.,  Preston.  Thorgrimson,  Ellis  & 
Holman.  1735  New  York  Avenue,  NW., 
Suite  500,  Washington,  DC  20006. 
Replies  shall  contain  the  complete 
factual  and  legal  presentation  of  the 
replying  party  as  to  the  desired 
resolution  of  the  petition. 

Interested  persons  may  inspect  and 
obtain  a  copy  of  the  petition  at  the 
Washington  OfHce  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  11101.  Participation  by 
persons  other  than  those  named  above 
will  be  permitted  only  upon  grant  of  a 
petition  to  intervene  by  the  Commission 
pursuant  to  Rule  72  (46  CFR  502.72). 
Petitions  for  leave  to  intervene  shall  be 
submitted  on  or  before  the  reply  date 
and  shall  be  accompanied  by 
intervener's  complete  reply  including  its 
factual  and  legal  presentation  in  the 
matter. 

loseph  C.  Polking. 
Secretary. 
|FR  Doc.  87-26371  Filed  11-13-87;  8:45  am) 

BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

First  Wachovia  Corp.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
December  4, 1987 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Vice 
President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

1.  First  Wachovia  Corporation, 
Winston-Salem,  North  Carolina,  to 
merge  with  North  Georgia  Bancshares, 
Inc.,  Canton,  Georgia;  and  thereby 
indirectly  acquire  North  Georgia  Bank, 
Canton,  Georgia. 

Board  of  Covemors  of  the  Federal  Reserve 
System.  November  9, 1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-26344  Filed  11-13-87;  8:45  am] 

BILUNG  COOE  6210-01-M 

Lorren  and  Roxanne  Henke;  Change  in 
Bank  Control  Notice;  Acquisition  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  ofHces  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  4, 1987. 

Federal  Reserve  Bank  of  Minneapolis 
(Bruce  J.  Hedblom.  Vice  President)  250" 
Marquette  Avenue,  Minneapolis, 
Minnesota  55480: 

1.  Lorren  and  Roxanne  Henke, 
Wishek,  North  Dakota;  to  acquire  an 
additional  41.6  percent  of  the  voting 
shares  of  Wishek  Bancorporation,  Inc., 


Wishek,  North  Dakota:  and  thereby 
indirectly  acquire  Security  State  Bank, 
Wishek,  North  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  9. 1987. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  87-26345  Filed  11-13-87;  8:45  am| 

BILLING  CODE  e210-01-« 


Bank  of  New  England  Corp.;  Proposal 
to  Underwrite,  Deal  in  and  Place 
Certain  Securities  to  a  Limited  Extent 

Bank  of  New  England  Corporation. 
Boston,  Massachusetts  ("Applicant"), 
has  applied,  pursuant  to  section  4(c)(8) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  S  225.23(a)(3)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3)),  for  permission  to  engage  de 
novo  through  its  wholly  owned 
subsidiary,  BNE  Capital  Market 
Company,  Boston,  Massachusetts 
("BNECMC"),  in  the  activities  of  placing 
commercial  paper  and  underwriting  and 
dealing  in,  to  a  limited  degree, 
commercial  paper,  municipal  revenue 
bonds  (including  "public  ownership" 
industrial  development  bonds),  1-4 
family  mortgage-related  securities  and 
consumer-receivable-related  securities. 
These  securities  are  eligible  for 
purchase  by  banks  for  their  own 
account  but  not  eligible  for  banks  to 
underwrite  and  deal  in. 

Applicant  has  also  applied  to 
underwrite  and  deal  in  securities  that 
state  member  banks  are  permitted  to 
underwrite  and  deal  in  under  the  Glass- 
Steagal  Act  ("eligible  securities")  (U.S. 
government  securities,  general 
obligations  of  states  and  municipalities 
and  certain  money  market  instruments), 
as  permitted  by  §225.25(b)(16)  of 
Regulation  Y  (12  CFR  225.25(b)(16)). 
BNECMC  would  conduct  the  proposed 
activities  on  a  nationwide  basis. 

Section  4(c)(8)  of  the  Bank  Holding 
Company  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto."  Applicant  has  applied 
to  place  commercial  paper  and 
underwrite  and  deal  in  commercial 
paper,  municipal  revenue  bonds, 
mortgage-related  securities  and 
consumer-receivable-related  securities 
in  accordance  with  the  limitations  set 
forth  in  the  Board's  Orders  approving 
those  activities  for  a  number  of  bank 
holding  companies.  See.  e.g..  Bankers 
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UMI 


Trust  New  York  Corporation.  73  Federal 
Reserve  BuU«>tin  138  (1987)  (commercial 
paper  placement):  Citicorp,  J.P.  Morton 
Sr  Co.  Incorporated  and  bankers  Trust 
New  York  Corporation,  73  Federal 
Reserve  Bulletin  473  (1987) 
(underwriting  and  dealing  in  commercial 
paper,  municipal  revenue  bonds  and 
mortgage-related  securities);  and 
Chemical  New  York  Corportion,  The 
Chase  Manhattan  Corporation,  Bankers 
Trust  New  York  Corporation,  Citicorp, 
Manufacturers  Hanover  Corporation 
and  Security  Pacific  Corporation,  73 
Federal  Reserve  Bulletin  731  (1987) 
(underwriting  and  dealing  in  consumer- 
receivable  related  securities). 

The  application  presents  issues  under 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377).  Section  20  of  the  Class- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  Bank  of  New 
England,  N.A..  with  a  firm  that  is 
"engaged  principally"  in  the 
"underwriting,  public  s.-ile  or 
distribution"  of  securities.  Applicant 
states  that  it  would  not  be  "engaged 
principally"  in  such  activities  on  the 
bnsis  of  the  restrictions  on  the  amount 
of  the  proposed  activity  relative  to  the 
total  business  conducted  by  the 
underwriting  subsidiary  and  relative  to 
the  total  market  in  such  activity 
previously  approved  by  the  Board. 

Any  request  for  a  hearing  on  this 
application  must  comply  with  §  262.3(e) 
of  the  Bord's  Rules  of  Procedure  (12  CFR 
202.3(e)), 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Boston. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and   | 
received  by  William  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  December  1 
1987. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Novembers.  1987. 
|am«s  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  87-26346  Filed  11-13-87;  8:45  am| 
BILLING  COOe  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
I  Docket  NaS7E-«343| 


Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent        i 
Extension;  MEVACOR'  | 

agency:  Food  and  Drag  Administration. 
ACTION.  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
MEVACOR*  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Chao,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
443-1382, 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L,  98-417) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  as 
long  as  the  patented  item  (human  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  that  act,  a 
products  regulatory  review  period  forms 
the  basis  for  determining  the  amount  of 
extension  an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  nms  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  jxirtion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product 
Mevacor*'(lovastatin)  which  is  indicated 
as  an  adjunct  to  diet  for  the  reduction  of 
elevated  total  and  LDL  cholesterol 
levels  in  patients  with  primary 


hypercholesterolemia  (Types  Ha  and  lib) 
when  the  response  to  diet  and  other 
nonpharmacological  measures  alone  has 
been  inadequate.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Mevacor*  (U.S.  Pal.  No. 
4,231,938)  from  Merck  &  Co..  Inc.  The 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  the 
patent's  eligibility  for  patent  term 
restoration,  and  in  a  letter  dated 
October  14, 1987,  FDA  advised  the 
Patent  and  Trademark  Office  that  the 
human  drug  product  had  undergone  a 
regulatory  review  period,  and  that  the 
active  ingredient,  lovastatin, 
represented  the  first  permitted 
commercial  marketing  or  use  of  that 
active  ingredient.  This  Federal  Register 
notice  now  represents  FDA's 
determination  of  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  perod  for 
Mevacor*  is  1,204  days.  Of  this  time.  913 
days  occurred  during  the  testing  phase 
of  the  regulatory  review  period,  while 
291  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
May  16. 1984.  FDA  has  verified  that  the 
investigational  new  drug  application 
(IND)  for  the  drug  became  effective  on 
May  16, 1984. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  November  14, 1986.  FDA 
has  verified  the  applicant's  claim  that 
the  new  drug  application  for  Mevacor* 
(NDA  19-643)  was  initially  submitted  on 
November  14, 1986. 

3.  The  date  the  application  was 
approved:  August  31, 1987.  FDA  has 
verified  the  applicant's  claim  that  NDA 
19-643  was  approved  on  August  31, 
1987. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  application  seeks  2  years  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  January  15, 1988,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore. 


any  interested  person  may  petition  FDA, 
on  or  before  May  16. 1988,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation,  (See  H.  Rept,  857, 
Part  1.  98th  Cong..  2d  Sess..  pp.  41-42, 
1984.)  Petitions  should  be  in  the  formal 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  November  9, 1987. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
(PR  Doc.  87-26338  Filed  ll-l»-87;  8:45  am] 

BILUNG  COOE  416«-«1-M 


IDocket  Na  79P-0236  el  aL] 

Approved  Variances  for  Laser  Light 
Shows;  Availability 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  variances  from  the  performance 
standard  for  laser  products  have  been 
approved  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH)  for  14 
organizations  that  manufacture  and 
produce  laser  light  shows,  light  show 
projectors,  or  both.  The  projectors 
provide  a  laser  light  display  to  produce 
a  variety  of  special  lighting  effects.  The 
principal  use  of  these  products  is  to 
provide  entertainment  of  general 
audiences. 

dates:  The  effective  dates  and 
termination  dates  of  the  variances  are 
listed  in  the  table  below  under 
"Supplementary  Information." 
ADDRESS:  The  applications  and  all 
correspondence  on  the  applications 
have  been  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Friedman,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^43-^74. 
SUPPLEMf  ntary  information:  Under  21 
CFR  1010.4  of  the  regulations  governing 
establishment  of  performance  standards 
under  section  358  of  the  Radiation 
Control  for  Health  and  Safety  Act  of 
1968  (42  U.S.C  263f],  FDA  has  granted 


each  of  the  14  organizations  listed  in  the 
table  below  a  variance  from  the 
requirements  of  21  CFR  1040.11(c)  of  the 
performance  standard  for  laser 
products. 

Each  variance  permits  the  listed 
manufacturer  to  introduce  into 
commerce  a  demonstration  laser 
product  assembled  and  produced  by  the 
manufacturer,  which  is  it  particular 
variety  of  laser  light  show,  laser  light 
show  projector,  or  both.  Each  laser 
product  involves  levels  of  accessible 
laser  radiation  in  excess  of  Class  li 
levels  but  not  exceeding  those  required 
to  perform  the  intended  function  of  the 
product. 

CDRH  has  determined  that  suitable 
means  of  radiation  safety  and  protection 
are  provided  by  constraints  on  the 
physical  and  optical  designs  and  by 
warnings  in  the  user  manuals  and  on  the 
products.  Therefore,  on  the  effective 
dates  specified  in  the  table  below.  FDA 
approved  the  requested  variances  by  a 
letter  to  each  manufacturer  from  the 
Deputy  Director  of  CDRH. 

So  that  each  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer  of  the  product,  each 
product  shall  bear  on  the  certification 
label  required  by  21  CFR  1010.2(a)  a 
variance  number,  which  is  the  FDA 
docket  number,  and  the  effective  date  of 
the  variance  as  specified  in  the  table 
below. 


Docket  No. 


79P-C236  (renewal).. 

B2P-0012  (renewal).. 
83P-0078  (renetraJ).. 
B4V-0234  (renewal).. 


85V-0239  (renewal).... 
e5V-00324  (renewal).. 


8SV-0411  (renewal).. 

e7V-0107 _... 

87V-0171 _ 

87V-0204 


87V-0225.. 
87V-0227.. 
87V-02M.. 


87V-0282 „ 


Organization  granted  the  variance 


Laser  Magic  Praducliana.  401  Campdell  Street. 
Playa  del  Rey.  CaMomia  90291. 

Legends  in  Concert.  3S35  Las  Vegas  Boulevard. 

So.,  Las  Vegas.  Nevada  89^09. 
Lazsnas  Productions.  2821  Nintfi  Street,  BerVe- 

ley,  Califomia  94710. 
Hotel   Rnnera.   Inooiporaled.   2901    Las   Vegas 

Boulevard  South.  Las  Vegas.  Nevada  86109. 

Laser  Dreams.  7345  Healdsburg  Avenue.  Suite 

11.  Sebastopol.  Calitoniu  95472. 
Laser  Spectacles.  Incorporated,  130  East  HM- 

crest    Lane.    P.O.    Box    1535,    San    Mwcos, 

Texas  78667. 
Rockwell  InlsmationaL  6633  Canoga  Avenue, 

Canoga  Park.  CaMomia  91304. 

TNT  Enterpriset.  P.O.  Box  3963.  535  Camput 

Onve.  Stantord.  CaMomia  94305. 
Technological  Artisans.  53  West  72nd  Street, 

New  York,  New  York  10023. 
Kings  Pwd(«»ons,  1932  Highland  Avenue,  Cin- 

onnali,  Ohio  45218. 

OaWawn    Partners.    Limited,    dt>a    Chib   Spare. 

4411  Lemmon  Avenue,  Dallas,  Texas  75219. 
Whrle  Water.  250  North  Cobb  Parkway.  Manelta. 

Georgia  36065 
FtondtL  Cypress  Gardens.  P.O.  Box  1,  2464  W. 

LK  SumiTi4  Drive,  Cypress  Gardens.  Flonda 

33860 
Bell  o)  Pennsytvania,  One  Parkway.  Philadelphia. 

Pennsytvania  19102. 


Demonstration  laser  product 


Effective  date 

and  termnation 

dale 


-1- 


Laser  Magic  Productions  laser  kghl  show  incorporating  the  Class  in  Laser  MagK 

Syslam  1  and  2  protectors  containing  an  argon  laser  and/or  the  Laser    "Ma^c 

linage  System  1  and  2  projectors  with  an  argon  laser  and  a  krypton  laser 
Legends  in  ComeA  "knpenal  Srymrroom"  laser  kght  show  ncorporatng  an 

InJerScwnce  Teohnotogy  Model  430  argon  and  krypton  laser  protector 
Laser  Nght  shows  mcorporating  the  Macron  Beam  I  Laser  Proiecior  assembled  and 

Pfoduced  by  Lazerus  Productions. 
Laser  light  shows  assemtXed  and  produced  by  Hotel  Riviera.  Incorporated  which 

incorporates  a  Laser  Me<*a  Model  LMS  laser  protection  system  mlh  Oass  IV 

argon  and  krypton  ion  lasers. 
I  Laser  Dreams  laser  lighl  shows  incorporating  the  Laser  Dream  Machine  Model  1 

laser  protector  with  argon,  helium-neon,  and'or  helium-cadmium  lasers. 
Class  IV  krypton  Model  1001  LUXME  Laser  Projecloi  and  laser  light  shows  produced 

tm  assenMed  by  Laser  Spectacles.  Incorporated  corrtaimng  (he  protector. 

Rockwell  International  laser  light  show  and  its  projection  systems  assembled  and 

produced  by  Rockwell  International  usmg  Class  IV  Spectra-Ptrysics  Model  2030 

argon  and  Modal  165  krypton  lasers. 
TNT  Entarpnses  lasar  kght  show  incorporating  the  firms  L200  laser  protector  and  an 

Ion  Laser  Technology  ILT  500  Class  lllb  argon  laser. 
Technotogical   Artisans  TA-1    Class   IV   argon   laser  projecton  system  and  the 

Technological  Artisans  laser  light  shows  using  ttw  TA-1 
Kings  Productions  Model  One  Class  nib  helium  neon  laser  protection  system  and  the 

C^rowinds  laser  light  show  "Those  Magnificant  Movies"  assembled  and  produced 

by  Kings  Productkxis  irKXxporating  the  Model  One 
Club  Span  lasar  hght  shows  usmg  ttw  Falk  Special  Eftects/Oroundstar  Ctass  III 

argon/krypton  Horizontal  Sequence  laser  protecaon  system. 
Whrte  Water  laser  Hght  show  and  the  Series  550  Model  Number  1  projection  system 

iMith  Oass  IV  argon  and  i  rypton  lasers 
Flonda  Cypress  Gardens  laser  light  shgws  incorporating  a  Slartasers  Starlight  Senes 

l-FC  (3ass  IV  laser  protection  system. 

Bell  ol  Pennsylvania's  laser  kghl  show  which  incorporates  the  Laser  Media  Model  LM 
laser  projectkxi  systems  and  Fiber  Ray  protection  heads. 


Aug  18   1987  10 
May  20.  1989. 

Aug  18.  1987  to 

Feb  2.  1989 
July  24.  1987  to 

Mar  17   1969 
July  14,  1987  10 

Sept   t9, 

1988 
Aug  18.  1987  to 

May  30.  1988. 
July  29.  1987  to 

Aug  1.  1989 

Aug.  31.  1987  to 
Nov   1.  1989 

Aug   18.  1987  lo 
Aug   18.  1989 

Aug  5.  1967  to 
Aug,  5.  1969 

July  27.  1987  to 
July  27.  1989 

July  14.  1987  to 
July  14.  1989. 

Aug  6.  1987  to 
Aug  6.  1988 

Aug   18.  1987  to 
Aug.  18.  1969. 

Aug  31.  1987  to 
Aug  31.  1989 
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In  accordance  with  §  1010.4,  the  I 
applications  and  all  correspondence  on 
the  applications  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  thai  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (sec.  358,  82  Stat.  1177-1179 
(42  U.S.C.  263f)  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.86). 


Dated:  November  5. 1987. 
Joho  C  Villforth. 

Director,  Center  for  Devices  and  Radiological 

Health. 

[FR  Doc.  87-28340  Filed  11-13-87:  8:45  ain] 

WLLINO  COOC  4iaO-01-M 


lainj 


(Docktt  Na  87M-0347] 


nics; 


Pharmacia  Intennedics  Ophttialmi 
Premarfcet  Approval  of  the  Models 
UV34B,  UV34D,  UV34L,  U34DE,  U34HS, 
UV37B,  UV37D,  UV37F,  UV37K,  UV37L, 
UV37W,  U37BC,  U37WB,  UV49,  UV49B, 
UV50H,  UV50R.  UVSOS,  and  UV50T 
Ultraviolet— Absortiing  Posterior 
Chamt>er  Intraocular  Lenses 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Pharmacia  Intermedics  Ophthalmics, 
Pasadena,  CA,  for  premarket  approval, 
under  the  Medical  Device  Amendments 
of  1976,  of  the  Models  UV34B,  UV34D, 
UV34L,  U34DE.  U34HS,  UV37B,  UV37D, 
UV37F,  irV37K,  UV37L,  UV37W,  U37BC. 
U37WB.  UV49,  UV49B,  UV50H,  UV50R, 
UVSOS.  and  UV50T  ultraviolet- 
absorbing  posterior  chamber  intraocular 
lenses.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  of  the  approval  of 
the  application. 

DATE:  Petitions  for  administrative 
review  by  December  16, 1987. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACr 
Nancy  C.  Brogdon,  Center  for  Devices 


and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring,  MD  20910. 
301-427-8258. 

SUPPLEMENTARY  INFORMATION:  On 
March  28. 1986,  Pharmacia  Intennedics 
Ophthalmics,  Pasadena,  CA  91107, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  Models 
IIV34B,  UV34D,  UV34L,  U34DE,  U34HS, 
UV37B,  UV37D,  UV37F.  UV37K.  UV37L, 
UV37W,  U37BC,  U37WB,  UV49.  UV49B. 
UV50H,  UV50R,  UVSOS,  and  UVSOT 
ultraviolet-absorbing  posterior  chamber 
intraocular  lenses.  The  devices  are 
indicated  for  use  in  the  visual  correction 
of  aphakia  in  patients  60  years  of  age  or 
older,  who  are  undergoing  a  primary 
lens  implantation,  in  either  the  ciliary 
sulcus  or  capsular  bag,  following  an 
extracapsular  cataract  extraction.  The 
devices  are  available  in  a  range  of 
powers  from  4  diopters  (D)  to  30  D  in  0.5 
D  increments. 

On  July  17. 1986,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  October 
6. 1987,  CDRH  approved  the  application 
by  a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  with  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docimient. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  Nancy  C.  Brogdon 
(HFZ-460),  address  above. 

Opportunity  for  Administrative  Review 

Section  51S(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d){3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 


is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  16. 1987.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  November  5, 1987. 
John  C  Villforth. 

Director,  Center  for  Devices  and  Radiological 

Health. 

|FR  Doc.  87-26341  Filed  11-13-.87;  8:45  am) 
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[Docket  No.  87M-0348] 

Radiation  Sterilizers,  Inc.;  Premarket 
Approval  of  Sterisal  Sterile 
Unpreserved  Aerosol  Pressurized 
Spray 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Radiation 
Sterilizers,  Inc.,  Menlo  Park,  CA,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976.  of 
STERISAL  STERILE  UNPRESERVED 
AEROSOL  PRESSURIZED  SPRAY  for 
use  in  the  rinsing,  heat  disinfection,  and 
storage  of  soft  (hydrophilic)  contact 
lenses.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  of  the  approval  of 
the  application. 

DATE:  Petitions  for  administrative 
review  by  December  16, 1987. 


ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-82,  5600  Fishers 
Lane.  Rockville,  MD  20857. 
FOR  FURTHER  MPORMATION  CONTACT: 

David  M.  Whipple.  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  209ia 
301-427-7940. 

SUPPLEMENTARY  INFORMATION:  On 
September  10. 1987.  Radiation 
Sterilizers.  Inc.,  Menlo  Park,  CA  94025. 
submitted  to  CDRH  an  application  for 
premarket  approval  of  STERISAL 
STERILE  UNPRESERVED  AEROSOL 
PRESSURIZED  SPRAY.  The  device  is 
indicated  for  use  in  the  rinsing,  heat 
disinfection  and  storage  of  soft 
(hydrophilic)  contact  lenses.  The 
application  includes  authorization  from 
Steridyne  Laboratories,  Inc.,  Los 
Angeles.  CA  90068.  to  incorporate  by 
reference  the  information  contained  in 
its  approved  premarket  approval 
application  for  the  STERIDYNE 
DYNASPRAY  STERILE  SAUNE 
SOLUTION  (Docket  No.  87M-0159). 

On  February  27. 1987.  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  30. 1987.  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  with  tlie  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460).  address  above. 

The  labeling  of  STERISAL  STERILE 
UNPRESERVED  AEROSOL 
PRESSURIZED  SPRAY  states  that  the 
solution  is  indicated  for  use  in  the 
rinsing,  heat  disinfection,  and  storage  of 
soft  (hydrophilic)  contact  lenses. 
Manufacturers  of  soft  (hydrophilic) 
contact  lenses  tiiat  have  been  approved 
for  marketing  are  advised  that  whenever 
CDRH  publishes  a  notice  in  the  Federal 
Register  of  the  approval  of  a  new 
solution  for  use  with  an  approved  soft 
contact  lens,  the  manufacturer  of  each 
lens  shall  correct  its  labeling  to  refer  to 


the  new  solution  at  the  next  printing  or 
at  such  other  time  as  CDRH  prescribes 
by  letter  to  the  applicant. 

Opportunity  for  Admimstrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee]  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  16. 1987.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d).  360j(h])]  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  November  5. 1987. 
)ohn  G.  Villforth, 

Director,  Center  for  Devices  and  Radiological 

Health. 

[FR  Doc.  87-27337  Filed  11-13-87;  8:45  am] 
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[Docket  No.  87M-03491 

Steridyne  Latioratories,  Inc.; 
Premarket  Approval  of  Steriidyne 
Saline  Solution 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Steridyne 
Laboratories,  Inc..  Hollywood.  CA,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976.  of 
STERIDYNE  Saline  Solution  for  use  in 
the  rinsing,  heat  disinfection,  and 
storage  of  soft  (hydrophilic)  contact 
lenses.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel  FDA's  Center  for  Devices 
and  Radiological  Health  (CDHR) 
notified  the  applicant  of  the  approval  of 
the  application. 

date:  Petitions  for  administrative 
review  by  December  16. 1987. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  RockvUle.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 
David  H.  Whipple.  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring.  MD  20910, 
301-427-7940. 

SUPPLEMENTARY  INFORMATION:  On 
February  9. 1987.  Steridyne 
Laboratories,  Inc.,  Hollywood,  CA  90068. 
submitted  to  CDRH  an  application  for 
premarket  approval  of  STERIDYNE 
Saline  Solution.  The  device  is  indicated 
for  use  in  the  rinsing,  heat  disinfection, 
and  storage  of  soft  (hydrophilic)  contact 
lenses.  The  application  includes 
authorization  from  Stericon 
Laboratories,  Inc..  Hollywood.  CA  90068. 
to  incorporate  by  reference  the 
information  contained  in  its  approved 
premarket  approval  application  for  the 
Stericon'™  Saline  Solution  (Docket  No. 
86M-0502). 

On  January  24. 1986.  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  30. 1987,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  office 
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upon  written  request.  Requests  should 
be  identined  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460).  address  above. 

The  labeling  of  STERIDYNE  Saliie 
Solution  states  that  the  solution  is 
indicated  for  use  in  the  rinsing,  heat 
disinfection,  and  storage  of  soft 
(hydrophilic)  contact  lenses. 
Manufacturers  of  soft  (hydrophilic)' 
contact  lenses  that  have  been  approved 
for  marketing  are  advised  that  whenever 
CDRH  publishes  a  notice  in  the  Federal 
Register  of  the  approval  of  a  new 
solution  for  use  with  an  approved  soft 
contact  lens,  the  manufacturer  of  each 
lens  shall  correct  its  labeling  to  refer  to 
the  new  solution  at  the  next  printing  or 
at  such  other  time  as  CDRH  prescribes 
by  letter  to  the  applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  [2i 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)).  for  administrative  review  6f 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  December  16, 1987.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 


document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360i(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelcgated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 


and  also  in  the  NTP  FY  1987  Annual 
Plan,  pages  17-19, 

On  September  29. 1987,  the  CEC  met 
to  evaluate  seven  chemicals  nominated 
to  the  NTP  for  foxicological  studies.  The 
following  table  lists  the  chemicals,  their 
Chemical  Abstract  Service  (CAS) 
registry  numbers,  and  the  types  of 
toxicological  studies  recommended  by 
the  CEC  at  the  meeting. 


CFR  5.53). 
Dated:  November  6, 1987. 

Qiemcal 

CAS  No. 

reconwnendstions. 

|ohn  C  VUlforth, 

Director,  Center  for  Devices  and  Radiological 

Health. 

(FR  Doc.  87-20339  Filed  11-13-67;  8:45  am) 

BILLING  COOE  4160-01-M 

1  HeptacWof 

2.  Heplachtof 
epoxide. 

3.  Lead  (II)  oxide... 

4  Lead  (III) 
sulfide. 

5  Ozone 

76-44-e 

1024-57-3 

1317-36-8 
1314-87-0 

10028-15-6 

9002-89-5 

125-33-7 

—Pennatal  toxicity 

studies. 
— Oetar 
-Oelef 

—Carcinogenicity 

Public  Health  Service 

Chemicals  Nominated  for 
National  Toxicology  Program; 

6.  Polyvinyl 
alcotiol 
(Molecular 
wetghl,  25.000. 

7  Pnmaclone 

— Genoloxicity 
— Oiemcal  disposition. 
— Tefalogemcity. 
— Carcinogemcrty. 

—Carcinogenicity. 

Toxicological  Studies;  Request  for 
Comments 

Of  the  seven  chemicals,  two  have 

SUMMARY:  On  September  29, 1987,  the 
Chemical  Evaluation  Committee  (CEC) 
of  the  National  Toxicology  Program 
(NTP)  met  to  review  seven  chemicals 
nominated  for  toxicology  studies  and  to 
recommend  the  types  of  studies  to  be 
performed,  if  any.  With  this  notice,  the 
NTP  solicits  public  comments  on  the 
seven  chemicals  listed  herein. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Victor  A.  Fung,  Chemical  Selection 
Coordinator,  National  Toxicology 
Program,  Room  2B55,  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-3511. 

SUPPLEMENTARY  INFORMATION:  As  part 
of  the  chemical  selection  process  of  the 
National  Toxicology  Program, 
nominated  chemicals  which  have  been 
reviewed  by  the  NTP  Chemical 
Evaluation  Committee  (CEC)  are 
published  with  request  for  comment  in 
the  Federal  Register.  This  is  done  to 
encourage  active  participation  in  the 
NTP  chemical  evaluation  process, 
thereby  helping  the  NTP  to  make  more 
informed  decisions  as  to  whether  to 
select,  defer  or  reject  chemicals  for 
toxicology  study.  Comments  and  data 
submitted  in  response  to  this  request  are 
reviewed  and  summarized  by  NTP 
technical  staff,  are  forwarded  to  the 
NTP  Board  of  Scientific  Counselors  for 
use  in  their  evaluation  of  the  nominated 
chemicals,  and  then  to  the  NTP 
Executive  Committee  for  decision- 
making. The  NTP  chemical  selection 
process  is  summarized  in  the  Federal 
Register.  April  14. 1981  (46  FR  21828),' 


been  previously  selected  for  study  by 
the  NTP.  Heptachlor  was  non-mutagenic 
in  the  Salmonella  microsomal  assay, 
and  positive  for  chromosomal  aberrations 
and  sister  chromatid  exchanges  in 
Chinese  hamster  cells  in  vitro.  In 
feeding  carcinogenicity  studies, 
heptachlor  was  carcinogenic  in  both 
sexes  of  mice  but  not  in  rats.  This 
chemical  is  currently  on  test  in  the 
mouse  lymphoma  assay.  Primaclone 
was  mutagenic  in  the  Salmonella 
microsomal  assay. 

Interested  parties  are  requested  to 
submit  pertinent  information.  The 
following  types  of  data  are  of  particular 
relevance: 

(1)  Modes  of  production,  present 
production  levels,  and  occupational 
exposure  potential. 

(2)  Uses  and  resulting  exposure  levels, 
where  known. 

(3)  Completed,  ongoing  and/or 
planned  toxicologic  testing  in  the  private 
sector  including  detailed  experimental 
protocols  and  results,  in  the  case  of 
completed  studies. 

(4)  Results  of  toxicological  studies  of 
structurally  related  compounds. 

Please  submit  all  information  in 
writing  by  (thirty  days  after  date  of 
publication).  Any  submission  received 
after  the  above  date  will  be  accepted 
and  utilized  where  possible. 
David  P.  Rail. 

Director.  National  Toxicology  Program. 
[FR  Doc.  87-26352  Filed  11-13-87;  8:45  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

IDocket  No.  N-87-1749;  FR-2404) 

Availability  of  Funding  Under  Fair 
Housing  Assistance  Program; 
Competitive  SolicitaUon 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Notice  of  fimd  availability. 

SUMMARY:  This  notice  solicits 
applications,  from  eligible  State  and 
local  fair  housing  agencies,  for  funding 
under  the  Fair  Housing  Assistance 
Program  (FHAP).  Agencies  must  meet 
specific  eligibility  criteria  set  forth  in 
this  notice  tinder  paragraph  I 
"Eligibility"  and  in  24  CFR  Parts  111  and 
115  in  order  to  qualify  for  consideration 
under  this  program.  "This  notice  pertains 
to  applications  for  competitive  funding 
under  the  Type-II  component  of  hte 
FHAP. 

FOR  FURTHER  INFORMA-nON  CONTACT: 
Maxine  B.  Cunningham,  Director. 
Federal.  State  and  Local  Programs 
Division.  Office  of  Fair  Housing  and 
Equal  Opportunity,  Room  5214, 451 
Seventh  Street,  SW.,  Washington,  DC 
20410-2000.  Telephone:  (202)  755-0455. 
(This  is  not  a  toll-Cree  number.) 
Application  kits  are  available  upon 
written  or  telephone  request  from  the 
above.  To  ensure  a  prompt  response,  it 
is  suggested  that  requests  for 
application  kits  be  made  by  telephone. 
DATES:  An  application  for  funding  under 
this  Notice  must  be  submitted  between 
(November  16, 1987,  and  January  15, 
1988,  unless  it  qualifies  for  a  late 
application  exception  as  specified  in  the 
application  kit  and  is  received  before 
funds  are  awarded. 

SUPPLEMENTARY  INFORMATION:  The  Fair 
Housing  Assistance  Program  (FHAP) 
was  authorized  by  Congress  to  enhance 
the  fair  housing  capabilities  of  State  and 
local  civil  rights  agencies.  The  FHAP 
has  two  tjrpes  of  funding:  Type  I-Non- 
Competitive  Funding  and  Type  II- 
Competitive  Funding.  Type  1/Non- 
Competitive  Funding  includes  capacity 
building,  training,  complaint  monitoring 
and  reporting  systems,  and 
contributions  for  complaint  processing. 
Type  Il-Competitive  Funding  includes 
specialized  project  proposals  developed 
by  State  and  local  agencies  to  enhance 
their  fair  housing  programs.  This 
announcement  pertains  to  applications 
for  Type  II  Competitive  Funding 
applications  only. 

Proposals  submitted  in  response  to 
any  previous  competitive  solicitation 
will  not  be  considered  for  funding  under 


this  announcement;  however,  eligible 
agencies  may  re-submit  previous 
applications  which  were  not  funded,  if 
such  applications  meet  the  criteria  set 
forth  in  this  notice.  This  announcement 
differs  from  prior  announcements 
because  it  encourages  multiple  agency 
proposals  and  requires  that  proposals 
include  a  coordinated  fair  housing 
enforcement  effort  with  various 
community  resources.  Community 
resources  include  government  agencies, 
private  fair  housing  organizations, 
traditional  civil  ri^ts  groups,  private 
attorneys,  educational  institutions  and 
other  entities  having  an  interest  in  or 
impact  on  the  prevention  and 
elimination  of  housing  discrimination. 

A  multiple  agency  proposal  is  one 
which  includes  more  than  one  eligible 
apphcant.  Single  agency  and  multiple 
agency  proposals  may  be  submitted  in 
accordance  with  the  requiremetns  of 
this  notice. 

Experience  in  the  administrative 
enforcement  of  Title  VIII  demonstrates 
that  when  private  fair  housing  and  civil 
rights  groups  cooperate  with  public 
agencies,  there  is  an  increase  in  the 
number  of  housing  discrimination 
complaints  filed. 

Some  problems  which  arise  because 
of  lack  of  cooperation  are: 

(1)  Many  States  which  lack  a 
substantial  fair  housing  enforcement 
presence  outside  major  metropolitan 
areas  fail  to  cooperate  with  existing 
community  resources  which  could 
enhance  enforcement  efforts  in  such 
areas.  Absence  of  an  "office"  in  rural 
areas  and  small  towns  may  limit  the 
effectiveness  of  fair  housing  efforts. 
Potential  and  actual  victims  of  housing 
discrimination  in  these  areas  have 
difficulty  in  securing  proper  assistance. 
Cooperative  efforts  by  governmental 
agencies  with  active  civil  rights  groups 
and  other  similar  groups  in  these  areas 
could  enhance  outreach,  increase 
investigative  activities  and  secure  better 
remedies  for  more  effective  fair  housing 
enforcement. 

(2)  In  many  metropolitan  areas 
throughout  the  country,  where  Councils 
of  Government  promote  cooperation  in 
law  enforcement  and  service  delivery 
programs  which  cross  jurisdictional 
lines,  attention  is  not  directed  to  fair 
housing  enforcement  programs.  The 
result  is  inadequate  services  for  victims 
of  housing  discrimination.  Lack  of 
cooperation  makes  services  hard  to  get. 
A  complainant  must  locate  the 
appropriate  fair  housing  agency  by  trail 
and  error.  Often  a  city  agency  cannot 
even  provide  the  correct  phone  number 
or  address  of  the  comparable  county  or 
State  agency  which  processes 
complaints  outside  of  the  city  limits. 


(3)  A  private  group  attempting  to 
assist  complainants  in  filing  with 
enforcement  agencies  faces  a  variety  of 
different  forms  and  procedures  utilized 
by  different  agencies  in  the  area. 
Frequently,  private  groups  discourage 
complainants  from  filing  administrative 
complaints,  and  public  agencies 
frequently  dissuade  complainants  from 
seeking  advice  from  private  groups. 

Funds  under  this  announcement  are 
available  to  State  and  local  agencies 
based  upon  the  submission  of  viable 
project  proposals  designed  to  coordinate 
the  efforts  of  both  public  and  private  fair 
housing  agencies  in  addressing  broader 
discriminatory  housing  practices. 

This  announcement  of  solicitation  for 
competitive  funding  under  FHAP  is 
issued  pursuant  to  24  CFR  Part  111. 
Interested  agencies  are  ui^ed  to  review 
24  CFR  Parts  111  and  115  and  the 
information  imder  paragraphs  1  and  II  in 
this  announcement,  to  determine 
application  eligibility. 

Background 

Title  VIII  of  the  Civil  Rights  Act  of 
1968.  42  U.S.C.  3601-19  (the  Federal  Fair 
Housing  Law),  prohibits  discrimination 
in  the  sale,  rental  or  financing  of  housing 
and  in  the  provision  of  brokerage 
services.  Section  810(c]  provides  that 
wherever  a  State  or  local  fair  housing 
law  is  recognized  as  providing  rights 
and  remedies  substantially  equivalent  to 
those  in  the  Federal  Fair  Housing  Law, 
the  Secretary  is  required  to  notify  the 
appropriate  State  or  local  agency  of  any 
complaint  filed  with  HUD  that  appears 
to  constitute  a  violation  of  the  State  or 
local  law.  Section  816  provides  that  the 
Secretary  may  cooperate  with  State  and 
local  agencies  charged  with  the 
administration  of  State  and  local  fair 
housing  laws  and,  with  the  consent  of 
such  agencies,  may  use  their  services 
and  their  employees  and  may  reimburse 
the  agencies  for  services  rendered  in 
carrying  out  the  Federal  Fair  Housing 
Law. 

Other  Matters 

This  program  is  described  in  the 
Catalog  of  Federal  Domestic  Assistance 
at  14.401,  Fair  Housing  Assistance 
Program. 

Information  collection  requirements 
associated  with  this  program  have  been 
approved  by  OMB  and  assigned 
approval  number  2529-0005. 

Executive  Order  12372 

Applicants  are  advised  that  they  must 
follow  HUD  procedures  established  to 
implement  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
programs."  (24  CFR  Part  52)  (See  also 
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the  current  list  of  HUD  Programs  subject 
to  24  CFR  Part  52  pubitshed  on  Augiist  7. 
1987  at  52  FR  29488.)  The  Executive 
Order  authorizes  States  to  estabhsh 
their  own  process  for  review  and 
comment  on  the  proposed  Federal 
financial  assistance  programs.  To 
comply  with  the  Executive  Order,  all 
applicants  for  FHAP  must  provide  an 
opportunity  for  review  and  comment  to 
Stae  and  local  elected  officials  if  (1)  the 
applicant's  State  has  established  a  State 
process  and  (2)  the  FHAP  has  been 
specifically  identiHed  for  review  by  the 
State  process.  A  list  of  State  Single 
Points  of  Contact  will  be  included  with 
application  kits  requested  under  this 
announcement.  If  the  Order  applies,  the 
applicant  should  submit  its  proposal  to 
HUD  and  to  the  State  process 
simultaneously. 

Applicants  must  provide  HUD  witti  a 
written  assurance  certifying  the  date  on 
which  a  copy  of  the  proposal  was     j 
furnished  to  the  State  process.  A  60-day 
comment  period  will  begin  five  days 
from  the  date  identified  in  the  j 

certification.  I 

The  Single  Point  of  Contract  and  other 
commenting  parties  must  mail  their 
comments  to  Director,  Office  of  Fair 
Housing  Enforcement  and  Section  3 
Compliance,  Office  of  Fair  Housing  and 
Equal  Opportunity,  Room  5208,  451 
Seventh  Street.  SW..  Washington,  Dp 
20410-2000. 

/.  Eligibility 

To  be  eligible  to  apply  for  funds  under 
the  Fair  Housing  Assistance  Program,  an 
agency  must  meet  the  criteria  prescribed 
in  24  CFR  111.104.  Specifically:  (1)  The 
State  or  local  fair  housing  law  j 

administered  by  the  agency  must  have 
been  recognized  (and  such  recognition 
must  continue  to  be  outstanding)  as 
providing  substantially  equivalent  rights 
and  remedies  to  those  provided  by  Title 
VUl  of  the  Civil  Rights  Act  of  1968, 
under  HUD  procedures  set  out  in  24  CFR 
Part  115  and  (2)  the  agency  must  have 
executed  a  written  Memorandum  of 
Understanding  with  HUD  that  describes 
the  working  relationship  in  effect 
between  the  agency  and  the  appropriate 
Regional  Office  of  Fair  Housing  and 
Equal  Opportunity. 

Notwithstanding  the  preceding 
paragraph,  under  24  CFR  111.104(b),  an 
agency  may  submit  a  funding  proposal 
under  the  Fair  Housing  Assistance 
Program  if  HUD  has  determined  that  the 
State  or  local  fair  housing  law 
administered  by  such  agency  provides, 
on  its  face,  substantially  equivalent 
rights  and  remedies,  but  has  not  yet 
granted  recognition  to  such  law  in  I 
accordance  with  24  CFR  Part  115. 
Evidence  of  such  a  determination  by  the 


Department  shall  consist  of:  (1) 
Publication  of  an  invitation  for  written 
comments  as  described  in  24  CFR 
115.6(b),  or  (2)  publication  of  a  proposal 
under  24  CFR  115.4(b).  as  in  effect 
before  October  8, 1984.  to  add  the 
jurisdiction  to  the  list  of  recognized 
jurisdictions.  In  either  such  case,  the 
agency  may  enter  into  negotiations  with 
the  Regional  Office  of  Fair  Housing  and 
Equal  Opportunity  in  order  to  develop  a 
Memorandum  of  Understanding  and 
may.  at  the  same  time,  submit  a  funding 
proposal.  If  an  agency  that  would 
otherwise  qualify  for  funds  has  not  been 
recognized  as  substantially  equivalent 
by  the  time  HUD  has  obligated  funds  to 
recognized,  fundable  agencies,  HUD  will 
obligate  remaining  funds  to  recognized 
agencies  in  accordance  with  the 
competitive  provisions.  No  funds  will  be 
committed  to  any  agency  until  it  has 
been  formally  recognized  as 
substantially  equivalent. 

All  proposals  for  Type  II  funding  must 
have  relevance  to  matters  pertaining  to 
discriminatory  housing  practices  based 
on  race,  color,  religion,  sex  or  national 
origin.  AH  proposals  must  include  one  or 
more  of  the  types  of  projects  described 
in  II  A.,  below.  To  be  considered  for 
funding  under  this  announcement,  a 
proposal  must  include  coordination  with 
other  community  resources  such  as 
government  agencies  and  private 
organizations  or  intitutionis. 

//.  Method  of  Competition 

A.  Scope 

Applications  are  solicited  for 
specialized  project  proposals  as 
described  in  24  CFR  111.103. 
Substantially  equivalent  agencies  will, 
through  a  competitive  process,  receive 
funds  to  establish  and  expand 
cooperative  efforts  with  HUD.  private 
fair  housing  groups,  private  attorneys, 
law  schools,  institutions  of  higher 
education,  and  other  entities  having  an 
interest  in  the  prevention  and 
elimination  of  housing  discrimination. 
Applications  must  propose  projects 
which  are  likely  to  create  and 
strengthen  fair  housing  enforcement 
activities  through  cooperative  efforts 
among  these  entities.  Proposals  must 
include  one  or  more  of  the  following 
subject  areas: 

1.  Projects  designed  to  develop  and 
implement  outreach  efforts  to  heighten 
public  awareness  of  all  forms  of  housing 
discrimination  cognizable  under  Title 
VIII.  and  of  fair  housing  rights  and 
responsibilities,  with  particular 
emphasis  on  persons  who  historically 
have  not  exercised  their  fair  housing 
rights  because  they  lacked  physical     - 
access  to  the  services  of  a  fair  housing 


agency  or  because  of  cultural  or  other 
factors; 

2.  Projects  to  provide  legal  referral 
services  to  aggrieved  persons  and 
training  and  technical  assistance  to 
attorneys  regarding  Federal  and  State/ 
local  laws  and  ontiiaances  prohibiting 
discrimination  in  housing; 

3.  Projects  designed  to  identify  new 
and  subtle  practices  of  discrimination  in 
housing  rentals,  sales,  terms  and 
conditions,  insurance  or  financing — and 
implementation  of  programs  to  eradicate 
such  practices; 

4.  Projects  designed  to  conduct  testing 
or  auditing  programs  of  speciHc 
discriminatory  housing  practices,  with 
respect  to  specific  protected  classes,  or 
in  special  market  areas,  for  enforcement 
or  htigation  purposes; 

5.  Technical  assistance  projects  to 
enable  the  agency  to  work  with  the  real 
estate  industry.  Community  Housing 
Resources  Boards  (CHRBs).  private  fair 
housing  groups,  educational  institutions, 
other  government  agencies  or  similar 
constituent  groups; 

6.  Proposals  designed  to  encourage  the 
implementation  of  programs  relating  to 
the  enforcement  of  fair  housing  by 
nonprofit  organizations;  and 

7.  Projects  designed  to  conduct 
investigations  of  systemic 
discrimination  for  further  processing  by 
State  and  local  fair  housing  agencies. 
State  Attorneys  General,  State  Real 
Estate  Licensing  agencies,  HUD  or  the 
Department  of  Justice. 

B.  Classes  of  Funding 

HUD's  previous  experience  in 
competitive  funding  imder  this  program 
indicates  that  larger  agencies, 
particularly  those  State  and  local 
agencies  in  the  more  populous  areas, 
have  a  decided  advantage  over  smaller 
State  and  local  agencies  in  an  open 
competition  for  Type  II  fimds. 
Accordingly,  two  classes  of  funding 
have  been  established. 

1.  Class  A — Large  Jurisdictions.  All 
agencies  that  serve  jurisdictions  with 
populations  of  three  million  or  more,  or 
that  receive  an  annual  housing 
discrimination  complaint  workload  of 
100  or  more  complaints,  will  be  treated 
as  Class  A  agencies.  The  complaint 
workload  is  evidenced  either  by  the 
total  number  of  cases  dual-filed  with  the 
agency  and  HUD  during  the  period  July 
1, 1986  through  June  30, 1987  or  by  the 
total  number  of  cases  received  by  HUD 
from  the  geographical  area  within  the 
agency's  jurisdiction  during  the  same 
period,  whichever  is  greater.  All  Class  A 
agencies  must  compete  in  Class  A. 

2.  Class  B — Small  Jurisdictions.  All 
agencies  that  serve  jurisdictions  with 
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populations  below  three  million  and  that 
receive  an  annual  housing 
discrimination  complaint  workload  of 
fewer  than  100  complaints  (evidenced  as 
described  above)  will  be  treated  as 
Class  B  agencies.  Class  B  agencies  may 
elect  to  compete  in  either  Class  A  or 
Class  B,  but  not  in  both. 

C.  Multiple  Agency  Proposals 

Except  under  circumstances  described 
in  D.  below,  at  least  two  eligible 
agencies  must  join  together  to  submit  a 
proposal.  Agencies  need  not  be  in 
contiguous  geographic  areas  in  order  to 
submit  multiple  agency  proposals. 
Multiple  Agency  proposals  are  subject 
to  the  following  conditions: 

1.  One  agency  must  be  designated  as 
the  applicant  submitting  on  its  own 
behalf,  with  all  others  as  proposed 
subcontractors.  In  the  event  of  an 
award,  the  applicant  will  be  treated  as 
the  recipient. 

2.  Agencies  electing  to  participate  in  a 
multiple  agency  proposal,  whether  as  an 
applicant  or  as  a  subcontractor,  may 
NOT  submit  individual  proposals. 

3.  A  certification  of  agreement  with 
the  proposal  from  all  eligible 
jurisdictions  with  which  the  applicant 
fair  housing  agency  proposes  to 
subcontract  must  be  included  in  the 
application. 

4.  An  agency  which  is  a  subcontractor 
in  an  eligible  applicant's  proposal 
cannot  apply  on  its  own  as  a  lead 
applicant. 

5.  The  applicant  must  compete  within 
class  A  if  the  largest  participating 
agency  in  the  proposal  meets  the  criteria 
under  Class  A. 

D.  Single  Agency  Proposals 

In  order  to  be  eligible  to  submit  a 
single  agency  proposal,  an  applicant 
must  meet  the  following  conditions: 

1.  The  applicant  must  include 
evidence  of  good  faith  effort  to  solicit 
joint  participation  of  other  eligible 
applicants  within  or  contiguous  with  its 
geographic  boundaries,  and 

2.  The  applicant  must  certify  that  it 
was  not  offered  a  reasonable 
opportunity  from  any  other  eligible 
applicant  to  participate  in  a  multiple 
agency  proposal. 

E.  Program  Totals  and  Agency 
Maximums 

Approximately  $1,600,000  is  available 
under  this  Notice.  A  total  of  $1,000,000  is 
available  for  award  to  Class  A 
applicants,  with  a  maximum  of  $150,000 
per  applicant  for  single  agency 
proposals  and  $350,000  for  multiple 
agency  proposals.  A  total  of  $600,000  is 
available  for  award  to  Class  B 
applicants,  with  a  maximum  of  $100,000 


per  agency  for  single  agency  proposals 
and  $250,000  for  multiple  agency 
proposals.  The  Assistant  Secretary  for 
FHEO  reserves  the  right  to  shift  funds 
between  classes  to  effectuate  the 
purposes  of  this  funding  announcement. 

F.  Applications 

An  applicant  may  submit  only  one 
proposal  under  this  notice.  Applicants 
must  submit  all  information  required  in 
the  Type  II  application  kit  and  must 
include  sufficient  information  to 
establish  that  the  proposal  meets  the 
criteria  set  forth  at  24  CFR  111.106. 
Proposals  must  include  a  clear  narrative 
description  of  the  project  and  a 
timetable  delineating  the  points  at 
which  the  various  components  of  the 
project  will  be  initiated  and  completed. 

Projects  should  be  no  longer  than  24 
months.  AppUcants  should  note  that  any 
research  activities  must  serve  to 
enhance  the  agency's  fair  housing 
program.  Projects  shall  not  be  proposed 
that  are  planned  for  implementation 
with  agency  funds  and  would  simply 
substitute  FHAP  funds  for  agency  funds. 
Projects  that  appear  to  be  aimed  solely 
or  primarily  at  research  or  data 
gathering  unrelated  to  existing  or 
planned  fair  housing  enforcement  or 
outreach  programs  will  not  be  approved. 
Data  gathering  activities  will  require 
OMB  approval  under  the  Paperwork 
Reduction  Act  before  Commencement  of 
the  activity. 

G.  Award  Procedures 

Applications  for  Type  II  funding  under 
this  notice  will  be  evaluated 
competitively  by  Class,  and  awarded 
points  based  on  the  Factors  for  Award 
identified  below.  Proposals  will  be 
reviewed  by  a  HUD  Technical 
Evaluation  Panel.  The  final  decision 
rests  with  the  Assistant  Secretary  or  her 
designee.  In  making  awards,  the 
Assistant  Secretary  may  exercise 
discretion  to  ensure  equitable 
geographic  distribution  and  to  minimize 
duplication  of  funded  activities. 

Factors  for  Award  (up  to  100  points). 

1.  The  extent  to  which  the  proposed 
project  addresses  issues  that  are  in  one 
or  more  of  the  areas  identified  in  II.  A. 
above,  (up  to  20  points) 

2.  The  extent  to  which  the  project  can 
be  expected  to  have  a  successful  impact 
upon  the  issues  that  the  proposal 
addresses,  including  the  degree  to  which 
the  program  budget  can  be  sustained 
beyond  the  period  of  funding,  (up  to  15 
points) 

3.  The  extent  to  which  the  proposed 
project  includes  the  participation  of  a 
variety  of  community  resources  that  can 
aid  in  the  implementation  of  the  project, 
(up  to  10  points) 


4.  The  extent  to  which  the  applicant's 
proposal  includes  participation  of  other 
eligible  jurisdictions,  (up  to  10  points) 

5.  The  agency's  overall  capabilities, 
experience,  and  demonstrated  ability  to 
develop,  establish,  coordinate  and 
manage  specialized  civil  rights 
enforcement  projects,  (up  to  10  points) 

6.  Experience  and  qualifications  of  the 
proposed  project  director  and  other  key 
personnel  for  the  project.  If  new 
personnel  are  to  be  used,  provide  a 
description  of  the  process  and  criteria 
for  selection  of  such  personnel, 
including  subcontractors  and 
consultants.  Where  project-related 
duties  will  not  be  the  sole  responsibilify 
of  key  personnel,  applicant  should 
include  the  percentage  of  time  each 
person  will  spend  on  the  project,  (up  to 

10  points) 

7.  Adequacy  and  clarity  of  proposed 
procedures  to  be  used  by  the  applicant 
for  coordinating  and  monitoring  project 
activities  to  ensure  timely  completion; 
reasonableness  of  estimated  timetable 
for  implementation  and  completion  of 
project,  (up  to  10  points) 

8.  Degree  to  which  applicant's  most 
recent  past  performance  in  other 
projects  demonstrates  timely  and 
quality  completion.  This  includes  but  is 
not  limited  to,  Type  I  projects  and  Type 

11  project  and  other  specialized  project 
activities  undertaken  by  the  agency 
within  the  last  two  years,  (up  to  10 
points) 

9.  Extent  to  which  racial  ethnic/ 
minorities  are  represented  on  the  project 
staff,  (up  to  10  points] 

Cost  Factors — ^The  proposal's  project 
cost,  while  secondary,  will  be 
considered  in  addition  to  the  factors 
stated  above  to  determine  the  proposal 
or  proposals  most  advantageous  to  the 
Government.  Cost  will  be  the  deciding 
factor  when  proposals  ranked  under  the 
above  factors  are  considered 
acceptable,  fall  within  a  competitive 
range  and  are  substantially  equal. 
Furthermore,  an  applicant's  proposal 
may  not  be  funded  when  costs  are 
determined  to  be  unrealistically  low  or 
unreasonably  high. 

///.  Special  Provisions  Governing 
Submission  of  Proposals 

A.  Funds  under  this  announcement 
may  not  be  used  to  fund  attorneys  to 
litigate  individual  fair  housing  cases. 

B.  In  responding  to  this 
announcement,  applicants  must  submit 
a  narrative  statement  showing  how  the 
proposal  addresses  each  of  the  factors 
for  award  under  paragraphs  II.G.  above. 

If  an  award  is  not  made  to  an 
applicant  whose  proposal  is  initially 
selected  for  award  but  with  whom  HUD 
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cannot  complete  successful  negutiatiuns. 
and  finding  is  still  avaiUbe,  (he  ne.xt 
ranked  applicant  will  be  selected  for 
negotiations. 

C.  Funding  instrument.  It  is  HUD's 
normal  practice  to  fund  successful 
applicants  under  cost  reimbursable 
Cooperative  Agreements.  HUD  reserves 
the  right  to  employ  the  form  of 
agreement  to  be  most  appropriate  after 
negotiation  with  the  applicant. 

Auifaority:  Title  VUI.  Civil  Rights  Act  fif 
19M  (42  U.S.C  3601-19);  Sec.  7(d). 
Department  of  Housing  and  Urban 
Developmont  Act  (42  U.S.C.  3535(d)). 

Dated.  November  5. 1987. 
lucKth  Y.  Britciiman. 

Assistcnt  Secretary  for  Fair  Housinft  onH 
Equal  Opponunity. 
(FR  Doc.  87-26409  Filed  11-13-87;  8.45  am) 

BILUNG  CODE  421»-2t-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

ICA-01(MM-4212-13:  CA  206451 

Realty  Action;  Exctiange  of  Public  and 
Private  Lands  n  Placer,  Stanislaus, 
Santa  Clara  artd  Tetiama  Counties^  CA; 
Correction  I 

summary:  Correction  of  Notice  of  iiealty 
Action  published  in  Vol.  52,  No.  180. 
Page  35151.  Thursday,  September  17. 
1987.  The  above  notice  indicated  that 
the  surface  and  mineral  estates  of  the 
offered  and  selected  lands  would  b^ 
exchanged.  This  notice  is  hereby 
corrected  to  include  a  mineral 
reservation  on  a  portion  of  the  land 
offered  to  the  United  Stales  by  the 
proponent,  the  Trust  for  Public  Land. 

With  the  exception  of  lot  88  of  sees.  15 
and  16,  T.15N.,  R.IOE..  MDM  the  offered 
lands  shall  be  acquired  by  the  United 
States  subject  to  the  following: 

Excepting  therefrom  all  those  minerals 
and  mineral  rights,  interests,  and 
royalties,  including  without  limiting  the 
generality  thereof,  oil.  gas.  and  other 
hydrocarbon  substances,  as  well  as 
metallic  or  other  solid  minerals,  in  and 
under  said  property  reserved  unto 
Southern  Pacific  Land  Company,  a 
California  Corporation,  its  successor 
and  assigns,  however.  Southern  Pacific 
Land  Company  or  its  successors  and 
assigns,  shall  not  have  the  right  for  any 
purpose  whatsoever  to  enter  upon,  into 
or  through  the  surface  of  said  property 
in  connection  therewith. 

The  lands  that  are  affected  by  the 
above  reservation  are  described  as 
follows: 

Mouai  DiaUo  Meridian,  CaKfornia 
Placer  County 


UMI 


T.15N.,  R.10E., 

Sec.  11:  All. 

Sec  15:  El^NEVd,  NViSE'A.  lots  2.  3,  6.  7,  8. 
9. 10. 11. 12  and  13. 

Dale:  November  8, 1987. 
David  N.  Harris, 
Acting  Area  Manager. 
|FR  Doc.  87-26320  Filed  11-13-87:  8:45  amj 

SHJJMC  CODE  43tO-«0-M 


IAZ-OSO-S-4212-11.  CA-20457] 

Realty  Action;  Recreation  and  Put>lic 
Purpose  Lease;  San  Bernardino,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action — 
Recreation  and  Public  Purpose  Lease 
San  Bernardino  County.  California. 

Sumksary:  The  following  described 
lands  and  interests  therein  have  been 
determined  to  be  suitable  to  be 
classified  for  lease  under  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act  of  }une  14, 1926.  as  amended  (43 
U.S.C.  869  et.  seq. )  and  the  regulations 
established  by  43  CFR  Parts  2740  and 
2910,  as  amended  in  the  Final 
Rulemaking  published  in  the  Federal 
Register  on  December  10, 1985; 

T.  4Vi  N.,  R.  24  E.,  San  Bernardino  Meridian. 
California 

Sec.  36.  portion  of  ktt  1,  containing  2.5 
acres. 

The  San  Bernardino  Sheriffs 
Department  has  applied  to  lease  the 
above  described  lands  for  a  substation. 
Proposed  uses  include  an  office, 
compound,  and  employee  housing  area. 

Subject  to  all  valid  existing  leases, 
permits,  agreements,  and  rights-of-way, 
the  lands  are  hereby  segregated  from 
appropriations  under  any  other  public 
land  law,  including  location  under  the 
mining  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  Notice,  interested 
parties  may  submit  comments  to  District 
Manager,  3150  Winsor  Avenue,  Yuma, 
Arizona  85365.  Any  objections  will  be 
reviewed  by  the  State  Director,  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  Interior,  effective  60  days 
from  the  date  of  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Ford,  Area  Manager,  Havasu 


Resource  Area,  Bureau  of  Land 

Management,  3189  Sweetwater  Avenue, 

Lake  Havasu  City,  Arizona  86403,  602- 

855-8017. 

|.  Darwin  Snell, 

District  Manager. 

Date:  November  4. 1987. 

[FR  Doc.  87-26319  Filed  11-13-87:  8:45  am| 

BILUNG  CODC  4310-32-M 

National  Park  Service 

Upper  Delaware  Scenic  and 
Recreational  River;  Citizen's  Advisory 
Council;  Meeting 

agency;  National  Park  Service;  Upper 
Delaware  Citizens  Advisory  Council, 
Interior. 

action:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the  Upper 
Delaware  Citizens  Advisory  Council. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 

date:  November  20. 1987,  7:00  PM.* 
Inclement  Weather  Reschedule  Date: 
December  11, 1987. 

ADDRESS:  Town  of  Tusten  Hall, 
Narrowsburg,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  T.  Hutzky,  Superintendent;  Upper 
Delaware  Scenic  and  Recreational 
River,  P.O.  Box  C,  Narrowsburg,  NY 
12764-0159;  717-72^-8251. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Council  was  established  under 
section  704(f)  of  the  National  Paries  and 
Recreation  Act  of  1978,  Pub.  L.  95-625, 
16  U.S.C.  1724  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 
Governors  of  New  York  and 
Pennsylvania  in  the  preparation  and 
implementation  of  the  management 
plan,  and  on  programs  which  relate  to 
land  and  water  use  in  the  Upper 
Delaware  region.  The  agenda  for  the 
meeting  will  surround  Cultural 
Resources  in  the  Upper  Delaware  River 
Valley.  The  Upper  Delaware  Heritage 
Alliance  will  present  an  overview  of 
cultural  resource  activities,  including 
programs  focusing  on  the  National 
Registry  of  Historic  Places.  Oral  History 
and  Archeology. 


'  AitnouncemenU  ofcancelUtion  due  to 
indemeni  wheather  will  be  made  by  radio  (tation^ 
WDNH.  WOU:.  WSOL.  and  WVOS. 


The  meeting  will  be  open  to  the 
public 

Any^nember  of  the  public  may  file 
with  the  Council  a  written  statement 
concerning  agenda  items.  Tfre  statement 
should  fce  addressed  to  the  Upper 
Delaware  Citizens  Advisory  Council. 
P.O.  Box  84.  Narrowsbucg.  NY  12764. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting,  at  the  permanent  headquarters 
of  the  Upper  Delaware  Scenic  and 
Recreational  River  River  Road.  1-3/4 
miles  north  of  Namnvsboig,  New  York; 
Damascus  Township,  Pennsylvania, 
fames  W.  Galenwn,  fr.. 
RegiormI  Director,  Mid-Atlantic  ft^on. 
(FR  Doc.  117-28358  Rled  11-13-87;  8:45  am] 
BtUlMG  COBE  4910-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

(FIfiance  OedMtlla  216«  {aUbMo.  1)1 

The  Cincinnati  New  Orieans  and  Texas 
Pacific  Railway  Co.;  Exemption  of 
Modificaaon  of  r 


AQENCV:  interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

swmmhv:  The  Canuaissian  exempts 
from  prior  am>roval  under  49  \iJS.C 
11343  et  seq.  modificatioa  of  the  lease 
pursuant  to  which  the  Cincinnati  New 
Orleans  and  Texas  Pacific  Railway 
Company  leases  and  operates  the  line  of 
railroad  known  as  Cincinoati  Southern 
Railway  between  Cincinnati.  Ohio  and 
Chattanooga.  Tennessee,  subject  to 
standard  labor  protection  conditions. 
DATES:  This  exemption  is  effective  on 
November  19.  ig«7.  Petitions  for 
reconsideration  must  lie  filed  by 
December  7, 1987. 

adohesses:  Send  pleadings  refieniDg  to 
Docket  No.  21666  (Sub-No.  1)  to: 
(1]  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423 
(2)  Petitioners  Representative. 
FOR  FURTHER  IMRMMUTIOM  OONTACT 
Joseph  H.  Dettmar,  (202)  275-7245. 
(TDD  far  hearing  hnpaired:  (202)  275- 
1721|, 

SUPPtEMCNT  AMY  INFOIIMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  28M357.  (DC.  Metropolitan  area), 
assistance  for  the  hearing  impaired  is 
available  through  TDD  service  (202) 


275-1721  or  by  pickup  from  Dynamic 
Concepts,  bic.  in  Room  7?^  at 
Commission  Headquarters. 

Decided:  November  6, 1W7. 

By  the  Cominission,  Chairman  Gradison, 
Vice  Chaifman  Lamboley,  Commissioners 
Sterrett.  Andre,  and  Simmons. 
Norata  R.  Mctjee. 
Secretary. 
ffR  Ooc.  87-26351  Filed  11-19-87;  8:45  am) 

BILUNG  CODE  7D3$-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Coawnitlaa  Enginaartng, 

MaeltnQ 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for 
Engineering. 

Date  and  Time:  December  2-3. 1967; 
10:00  ajuL-Sin  pan.,  December  2. 1987; 
&30  ajn.-^:00  p  jn^  December  3, 1967. 

Place:  The  State  Plaza  HoteL  The 
Diplomat  Room,  2117  E  Street  NW.. 
Washington.  DC  20037.  December  2. 
1987; 
National  Science  Foundation.  1800  "G" 

Street  NW.,  Room  54a  Washington. 

DC  20550.  December  3, 1987. 

Type  of  Meeting:  Open. 

Contact  Person:  Mrs.  Mary  Poats. 
Executive  Secretary,  Advisory 
Committee  for  Engineering,  Room  537. 
National  Science  Foundation. 
Washington.  DC  20550,  Telephone:  (202) 
357-9571. 

Minutes:  Mrs.  Mary  Poats  at  the 
above  address. 

Purpose  of  Meeting:  To  provide 
advice,  recommendations,  and  counsel 
on  major  goah  and  policies  pertaining  to 
Engineering  programs  and  activities. 

Agenda:  Discussion  on  issues, 
opportunities  and  future  directions  for 
the  Engineering  Directorate;  discussion 
of  Engineering  Directorate  budget 
situation  as  well  as  other  items. 
M.  RebMx:a  Winkler, 
Committee  Management  Officer. 
(FR  Doc  87->2e314  FUed  11-13-87:  8:45  am] 
BNJJNG  COOC  7iS»-et-H 


Advisory  Panel  for  Ethica  and  Values 
Studiea;  Meeflng 

The  National  Science  Foundation 
announces  the  foUonving  meeting: 

Name:  Advisory  Panel  for  Ethics  and 
Values  Studies 

Dote  and  Time:  Noveml>er  30, 1987, 8:30 
ajB.  to  5:00  pjn.;  December  1. 1987. 8:30  a.m. 
to  5:00  p  jn. 

Place:  Room  1243.  National  Science 
Foundation.  1800  G  Street  NW..  Washington. 
DC. 


Type  of  Meeting:  Part  Open— Open 
November  30.  8:30  a.m.  to  10:30  a.m.:  Closed 
remainder. 

Contact  Person:  Dr.  Rachelle  Hollander. 
Coordinator.  E<hk«  and  Vahies  Studies, 
National  Science  Foundation.  Washington, 
DC  20550.  Telephone  (202)  357-9894 

Summary  Minutes:  May  be  obtained  from 
the  contact  person  at  the  above  address. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  Mipport  for 
research  and  related  activities  in  this  field. 

Agenda:  Open — General  Discussion  of  EVS 
priorities  and  review  process:  Closed — ^To 
review  and  evaluate  research  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  dosing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemption  (4)  and 
(6)  of  5  U.S.C  552b(c).  Government  in  the 
Sunshine  Act 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  87-26315  Filed  11-13-87;  8:45  amJ 


NUCLEAR  REGULATORY 
COMMISSION 

Application  For  Licenses  To  Export 
HuOetr  Fadmes  or  Materials 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application" 
please  take  notice  that  the  Nuclear 
Regulatary  Commission  has  received  the 
following  apphcations  for  export 
licenses.  Copies  of  the  applications  are 
on  file  in  the  Nuclear  Regidatory 
Commission's  Public  Document  Room 
located  at  1717  H  Street  NW.. 
Washington.  DC 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the 
Executive  Legal  Director.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  and  the 
Executive  Secretary,  U.S.  Department  of 
State,  Washington.  DC  20520. 

In  its  review  of  applications  for 
licenses  to  export  production  or 
utilization  facilities,  special  nuclear 
materials  or  source  material,  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  facility  or  material  to  be 
exported.  The  information  concerning 
these  application  follows. 
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NRC  Export  Appucations 


. 

typ« 

Matanal  m  klograma 

Endwaa 

Counlry  ol 

Name  01  awkcaiM.  data  o«  appkcalnn.  data  racawad. 
lOpdcalran  No. 

ToM 

Total 

laotopa 

doslinsbon 

Nosho   *tim.   Od    26.    1987.   Now    3.    1987.    )(SNM01778. 

Amend.  06. 

Nsaho   Iwai.   Oct    26.    1967.    Nov.   3.    1987.   XSNM01779. 

Amend  04 

45.40* 
anrtchad 

wankan 

45.40% 
aniichad 

uranum 

AddMonai 
•SS60 

Addinonri 
24.626 

AddMonai 

38.SO0 

Ad(Mion8l 
11.178 

Jjfciihin^  k^  kw  MJTP "^  raM^inr                           

Ja^m. 

Atkmkw^k^kw  Win  T  iiM— ii  h  rTlnf    

Mftti. 

For  Ihe  Nuclear  Regulatory  Commission. 

Dated  this  10th  day  of  November  1987  i  t 
Bethesda.  Maryland. 

Marvin  R.  Pelersoo, 

Assistant  Director  for  International  Security, 
Office  of  Governmental  and  Public  Affairs. 

|FR  Doc.  87-26405  Filed  11-1  a-fl7;  8:45  am] 

MLLMGCOOE  7S«H>1-M 


T 


UMI 


(Docket  Nos.  50-440, 50-441] 


Cleveland  Electric  Illuminating  C04 
Receipt  of  Petition  for  Director's 
Decision  Under  10  Cf^  2.206 

Notice  is  hereby  given  that  Ms. 
Connie  iCline.  Ms.  Theresa  Burling,  Mr. 
Russ  Bimber.  and  Mr.  Ron  O'Connell,  on 
behalf  of  Concerned  Citizens  of  Lake 
County,  Concerned  Citizens  of  Geauga 
County,  and  Concerned  Citizens  of 
Astabula  County,  have  requested  that 
the  Nuclear  Regulatory  Commission 
require  the  Cleveland  Electric 
Illuminating  Company  to  correct  certain 
alleged  deHciencies  in  its  Emergency 
Preparedness  Information  Handbook  for 
the  Perry  Nuclear  facility  and  to    1 
redistribute  a  corrected  handbooks 

This  petition  is  being  handled  at  a 
request  for  action  pursuant  to  10  CFR 
2.206  of  the  Commission's  regulations, 
and,  accordingly,  appropriate  action  will 
be  taken  on  the  request  within  a 
reasonable  time.  Copies  of  the  petition 
are  available  for  inspection  in  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington.  DC 
20555.  and  at  the  Local  Public  Document 
Room  for  the  Perry  Nuclear  Power  Plant 
at  the  Perry  Public  Library,  3753  Main 
Street,  Perry.  Ohio,  44081. 

Dated  at  Bethesda.  Maryland,  this  flth  day 
of  November,  1987.  j 

For  the  Nuclear  Regulatory  Commission. 
TlioiiMt  E.  Murley, 

Director.  Office  of  Nuclear  Reactor     I- 
Regulation. 
|FR  Doc.  87-26404  Filed  11-13-87:  S:4S  am) 

■RJJMQ  CODE  7S«>-01-M 


[Docket  NOJ  STN  50-374] 

Commonwealth  Edieon  Co; 
Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
Ucense  and  Opportunity  for  Prior 
Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  amendment  to 
Facility  Operating  License  No.  NPF-18 
issued  to  Commonwealth  Edison 
Company  (the  licensee),  for  operation  of 
LaSalle  Station.  Unit  2,  located  in 
LaSalle  County,  Illinois. 

The  licensee  requested  the 
amendment  including  changes  in  the 
Technical  Specifications  for  Unit  2  in  a 
letter  dated  September  19, 1966, 
supplemented  by  a  letter  dated  August 
18, 1987. 

The  amendment  would  authorize  the 
licensee  to  increase  the  spent  fuel  pool 
storage  capacity  from  1080  to  4116 
storage  cells  in  LaSalle  Unit  2. 

There  are  two  spent  fuel  storage  pools 
at  LaSalle  County  Station.  The  existing 
racks  in  each  of  these  pools  have  1080 
fuel  storage  cells.  In  the  1989  to  1990 
time  frame  the  station  will  no  longer 
have  full  core  discharge  reserve. 
Consequently,  Conmionwealth  Edison 
proposes  to  replace  the  existing  spent 
fuel  racks  for  LaSalle  Unit  2  with  racks 
of  a  high  density  design.  These  free 
standing  racks  will  have  capacity  for  the 
storage  of  4073  fuel  assemblies  and  43 
special  storage  cells.  The  special  storage 
racks  consist  of  35  control  rod  storage 
cells,  five  (5)  defective  fuel  storage  cells 
and  three  (3)  control  rod  guide  tube 
storage  cells.  The  existing  channel 
storage  rack  will  remain  intact. 

The  amendment  would  change 
Technical  Specification  Section  5.6  to 
reflect  a  nominal  6.26-inch  center-to- 
center  distance  between  fuel  assemblies 
and  a  spent  fuel  storage  capacity  limited 
to  no  more  than  4078  fuel  assemblies. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 

Atomic  Energy  Act  of  1954,  as  amended 

(the  Act),  and  the  Commission's 

regulations. 


By  December  16, 1987,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  Cni  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interests  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidb  must  inchide  a  list  of 
the  contentions  which  are  soqght  to  be 
litigated  ih  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  ameadment  unijer  consideration.  A 
petitioner  who  fails  to  file  mtch  a 
supplement  which  satisfies  tiiese 
requirements  with  respect  to  at  least  one 
contention  wiU  not  be  pennitted  to 
participate  as  a  party. 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  <n  an 
application  for  a  hoense  amendmeDt 
falling  within  the  scope  of  section  143  of 
the  Nuclear  Waste  Policy  Act  of  1982 
(NWPAj.  42  U.S.a  10154.  Under  section 
143  of  the  NWPA.  the  Commission,  at 
the  request  of  any  party  to  the 
proceeding,  is  authorized  to  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  tfie  Commission 
determines  to  be  in  controversy  amoiig 
the  parties."  TTie  hybrid  procedtffes  in 
section  143  provide  for  oral  argoment  on 
matters  in  controversy,  preceded  \y 
discovery  under  Oie  Conunissfon's  rdes, 
and  the  de^igneHon,  following  argument, 
of  only  those  factual  fseues  Aat  tavolve 
a  genrtM  and  sobstantiai  dispete, 
together  with  any  renatefaig  questions 
of  law.  to  be  resolved  in  an  adjudfcatory 
hearing.  Actual  adiadicatory  heartegs 
are  to  be  held  on  only  those  iseaea  foaad 
to  meet  the  criteria  of  section  134  and 
set  for  hearii^  alter  oral  arguawnt 

The  Coaamisaion's  rules  implementing 
section  134  of  the  NWPA  ai«  found  in  10 
CFR  Part  2.  Subpart  K.  "Hybrid  Hearing 
Procedures  for  Expansioo  of  Spent 
Nuclear  Fuel  Storage  Capacity  at 
Civilian  Nuclear  Power  Reactors" 
(published  at  50  FR  41662  (October  15, 
1985).  10  CFR  2.1101  et  seq.  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  Ae  hjrtnid  hearing  procedures  by 
filing  with  the  presiding  officer  a  written 
request  for  oral  argument  under  10  CFR 
2.1109.  To  be  timely,  the  request  must  be 
filed  withfai  ten  (10)  days  of  an  order 
granting  a  request  for  hearing  or  petition 
to  intervene.  (As  outlined  above,  the 
Commissioner's  rules  in  10  CFR  Fart  2, 
Subpart  G,  and  S  2.714  in  particular, 
contkme  to  govern  the  filing  of  requests  -' 
for  a  hearing  or  petitions  to  intervene,  as 
well  as  the  adauasion  e(f  contaatioRs.) 
The  presiding  officer  shall  grant  a  timely 
request  for  oral  argnaa^nt  The  {Residing 
officer  may  grant  an  untimely,  request 
for  oral  argument  only  upon  a  showing 
of  good  cause  by  the  requesting  parties 
for  the  failure  to  file  on  time  and  after 


providing  ttie  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argumeot,  any  bearing 
held  on  the  application  shall  be 
condacted  in  accordance  with  the 
hybrid  heating  procedores.  In  essence, 
those  procedures  limit  the  time  available 
for  discovery  and  require  that  an  oral 
argument  be  held  to  detennme  whether 
any  contentions  must  be  resolved  in  en 
adjudicat<Hy  hearing.  If  no  party  to  the 
(Booeeding  reqaests  for  oral  argument 
are  denied,  then  the  asoel  procedures  in 
10  CFR  Part  2,  Subpart  G  apply. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nadear  Regulatory  Commission, 
Washington,  DC  20565,  Attimtion: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Dooanient  Room,  1717  H  Street,  NW., 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  day*  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
infom  the  Commission  by  a  toll-fi«e 
telephone  caH  to  Western  Union  at  (800) 
325-eOOO  (In  Kflseouri  (800)  3^-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Daniel  R.  MnOer 
petitioner's  name  and  telephone 
number  dete  petition  was  mailed:  plant 
name;  and  pablication  date  and  page 
number  of  the  Federal  Register  notice.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  die  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20655,  and  to  K^lchael 
Miller,  Isham,  Uncobi,  and  Beale,  One 
Fhvt  Notional  Plaza,  42nd  Floor, 
Chicago,  Illinois  60603. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  (Hesiding  officer  ot  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  aadfor  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2J'14(aXlMiHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  19. 1986, 
supplemented  August  18, 1987  that  is 
available  for  public  inspection  at  the 
CoBUiHssion's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC; 
and  at  the  Public  Library  of  Illinois 
Valley  Community  College,  Rural  Route 
No.  1.  Oglesby.  Illinois  61348. 

Dated  at  Bethesda,  Maryland,  this  9lh  day 
of  November.  1987. 


For  the  Nuclear  Regulatory  Commissioa. 
Daniel  R.  MuUer. 

Director.  Project  Directorate  IU-2.  Diviaion  of 
Reactor  Proiacts— III  IV.  Vaad Special 
Profects. 

[FR  Doc  67-26403  Filed  ll-3-a7:  &45  nn] 
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[Docket  Na  30^20787;  Lkanae  Now  2»- 
21452-01;  EANa  87-121] 

Consolidated  NDE,  Inc.;  Order 
Imposing  Chrii  Monetary  Penalty 

I 

Consolidated  NDE.  Inc,  Woodbridge 
New  Jersey  07095  (the  "licensee")  is  5ie 
holdar  of  License  No.  29-21452-01  (the 
"license**]  issued  by  the  Nudear 
Regulatory  Commission  (the 
"Commission"  or  "NRCT  which 
authorize  the  licensee  to  use  sealed 
sources  to  perform  industrial 
radiography.  The  license  was  issued  on 
October  6, 1983,  and  is  due  to  expire  on 
September  30. 1988. 

U 

An  NRC  safety  inspection  of  the 
licensee's  activities  under  the  license 
was  conducted  on  ]une  10. 1987.  During 
the  inspection,  the  NRC  staff  determined 
that  the  licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  was  served  upon  the 
licensee  by  letter  dated  July  15, 1987. 
The  Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  Nuclear 
Regulatory  Commission's  requirements 
that  the  licensee  had  violated,  and  that 
the  civil  penalty  is  assessed  equally 
among  the  violations.  Two  responses, 
dated  August  26,  and  October  1, 1987,  to 
the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty,  were 
received  from  the  licensee. 

Ill 

After  consideration  of  the  licensee's 
responses  and  the  statements  of  fact, 
explanatitms,  and  arguments  for 
remission  or  mitigation  of  the  proposed 
civil  penalty  contained  therein,  as  set 
forth  in  the  Appendix  to  this  order,  the 
Director,  Office  of  Enforcement  has 
determined  that  the  penalties  proposed 
for  the  violations  designated  in  the 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  should  be 
imposed. 

IV 

In  view  of  tlie  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2282,  PL 


43812 
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96-295),  and  10  CFR  2.205.  it  is  hereby 
ordered  that: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Five  Thousand  Dollars 
($5,000)  within  thirty  days  of  the  date  of 
this  Order,  by  check,  draft,  or  money 
order,  payable  to  the  Treasurer  of  the 
United  States  and  mailed  to  the 
Director,  Office  of  Enforcement  U.S. 
Nuclear  Regulatory  Commission,  Attn: 
Document  Control  Desk.  Washington. 
DC  20555. 


The  licensee  may.  within  thirty  days 
of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
clearly  marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Attn:  Document  Control 
Desk,  Washington.  DC  20555.  with  a 
copy  to  the  Regional  Administrator, 
Region  I. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  thirty  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  writhout  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  licensee  requests  • 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be: 

a.  Whether  the  licensee  was  in 
violation  of  the  Commission 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  as  referenced  in  Section  II 
above;  and 

b.  Whether,  on  the  basis  of  such 
violation,  this  order  should  be  sustained. 


penalty.  The  NRC's  evaluation  and 
conclusion  regarding  the  licensee's 
responses  are  as  follows: 

/.  Restatement  of  Violations. 

A.  10  CFR  34.41  requires  in  part  the 
during  each  radiographic  operation,  the 
radiographer  or  radiographer's  assistant 
maintain  direct  surveillance  of  the 
operation  to  protect  against 
unauthorized  entry  into  a  high  radiation 
area,  unless  the  area  is  locked  or 
equipped  with  a  control  device  or  alarm 
system  as  described  in  10  CFR 
20.203(c)(2). 

Contrary  to  the  above,  on  June  5. 1987, 
at  a  Beld  site  in  Port  Reading.  New 
Jersey,  radiographic  operations 
involving  a  pipe  located  about  40  feet 
above  ground  level  resulted  in  a  high 
radiation  area  that  was  neither  locked 
nor  equipped  with  an  alarm  system  or 
control  device,  and  direct  surveillance  of 
all  routes  of  access  to  the  area  to  protect 
against  unauthorized  entry  was  not 
maintained  by  the  radiographer  or 
radiographer's  assistant 

B.  10  CFR  20.203(c)(1)  requires  that 
each  high  radiation  area  be 
conspicuously  posted  with  a  sign  or 
si^s  bearing  the  radiation  caution 
symbol  and  the  words  "Caution-High 
Radiation  Area." 

Contrary  to  the  above,  during 
radiographic  operations  on  June  5. 1987 
at  a  field  site  in  Port  Reading,  New 
Jersey,  a  high  radiation  area  was 
created  that  was  accessible  from  a 
platform,  and  this  high  radiation  area 
was  not  conspicuously  posed  with  a 
"Caution-High  Radiation  Area"  sign. 

These  violations  have  been 
categorized  in  the  aggregate  as  a 
Severity  Level  III  problem  (Supplement 

IV). 

Cumulative  Civil  Penalty— $5,000 
assessed  equally  between  the  violations. 


For  the  Nude«  Regulatory  CommiMioo.  ^/-  Summary  of  License  Response 

The  licensee,  in  its  responses,  does 
not  deny  either  of  the  two  violations, 
which  were  similar  to  violations 
identified  during  the  previous  inspection 
in  1986.  However,  the  licensee  does 
request  a  substantial  reduction  in  the 
civil  penalty  amount  stating  that:  (1) 
The  individuals  involved  in  the  previous 
similar  violations  were  not  the  same 
persons;  (2)  when  dealing  with  human 
beings  there  always  has  and  always  will 
be  a  failure  factor  that  management  can 
control  only  up  to  a  point  regardless  of 
how  diligently  they  train,  qualify  and 
supervise  the  field  labor  force;  (3) 
management  is  constantly  alert  to  the 
Radiation  Safety  Program,  adherence  to 
requirements,  and  prompt  and  elective 


Director.  Office  of  Enforcement 

Dated  at  Bethesda.  Maryland,  this  5th  day 
of  Novenilierl9e7.  I 

Appewfix— Evahiatfoo  and  Coaduaioa 

On  July  15. 1987,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  was  issued  for  violations  of  a 
license  issued  to  Consolidated  NDE.  Inc. 
The  licensee  responded  to  the  Notice  by 
two  letters  dated  August  28,  and 
October  1. 1987.  In  its  responses,  the 
licensee  does  not  deny  any  of  the 
violations,  which  were  classified  in  the 
aggregate  as  a  Severity  Level  III 
problem,  but  does  request  a  substantial 
reduction  in  the  amotmt  of  the  civil 


correction  of  deficiencies  when  they  are 
identified:  and  (4)  the  licensee 
percentage  of  profit  (loss  in  this  case)  is 
devastating  at  this  time  and  a  $5,000 
civil  penalty.is  of  major  proportions  in 
today's  market 

III.  NRC  Evaluation  of  Licensee 
Response 

Although  the  NRC  recognizes  that  the 
previous  violations  identified  in  1986 
involved  individuals  other  than  those  , 
responsible  for  the  violations  in  1987,  it 
is  nonetheless  management's 
responsibility  to  take  appropriate  ac.tion 
whenever  violations  are  identified  te 
ensure  that  «11  individuals  involved  in .  . 
licensed  activities,  not  )ust  those . 
responsible  for  the  yiolations,.are  aware^ ; 
of  the  violations  SQ  that  appropciate 
action  can  be  taken  to  prevemt       t  ' 
recurrence  by  any  individual.  Since 
these  violations  recurred,  maaagement'« . 
actions  to  prevent  recurrence  Were  not 
effective.  In  fact,  the  licensee's     - 
procedures  for  disciplining  employeea; 
including  imposition  of  fines  and 
discharges,  which  were  described  in 
their  August  28  response,  were  not 
incorporated  in  the  licensee  Rules  and 
Regulations  for  use  of  radioactive 
material  until  after  these  recent 
violations  were  identified  in  June  1987. 
Therefore,  management's  attention  to 
the  radiation  safety  program,  as 
described  in  the  licensee's  response, 
does  not  provide  a  basis  for  reduction  of 
the  civil  penalty. 

Further,  the  licensee's  financial 
information  submitted  in  its  October  1, 
1987  letter,  particularly  with  regard  to 
net  sales,  does  not  demonstrate  that 
imposition  of  a  civil  penalty  would 
create  such  a  severe  financial  burden 
that  the  facility  could  not  continue  to 
operate.  Therefore,  the  NRC  finds, 
consistent  with  its  Enforcement  Policy, 
that  the  imposition  of  a  civil  penalty  will 
not  result  in  economic  termination  of  the 
licensee's  business  or  financial 
hindrance  of  the  licensee's  ability  to 
safety  conduct  licensed  activities. 
Consequently,  the  licensee's  current 
financial  condition  does  not  provide  a 
basis  for  reduction  of  the  civil  penalty. 

IV.  NRC  Conclusion 

The  licensee  did  not  provide  sufficient 
information  for  reduction  of  the  civil 
penalty  amount.  Therefore,  the  NRC 
staff  concludes  diat  a  $5,000  civil 
penalty  should  be  imposed. 

(PR  Doc  87-26406  Filed  11-13-87;  8:45  am) 
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lOodnt  No*.  5»-2S0  and  SO-SSI;  _. 
No*.  DRP-31  and  Dra-41:  EA  •T.^n] 

Florida  Poiver  and  Ugtit  Coc  Onl«r 
Impoeing  Civil  iKonetary  ^lally 

I 

Florida  Power  and  li^  Company. 
Turkey  Point  (the  licensee)  is  the  holder 
of  Operating  License  Nos.  DPR-31  and 
DPR-rtl  (the  Kcenses)  issued  by  the 
Nulear  Regulatory  O>mmissio)i  (NRC/ 
Commission).  These  licenses  authorize 
the  nceneee  to  operate  the  Tnricey  Point 
facility  in  accordance  with  the 
conditions  specified  therein. 

II 

An  inspection  of  the  licensee** 
activities  was  oondocted  oil  May  11-15. 
1987.  The  results  of  this  mapection 
indicated  that  the  iicensee  had  net 
conducted  its  activities  m  hn 
coBipliaiice  with  NRC  raquiremente  with 
respect  to  safeguards  activities.  A 
written  Notice  ti  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(NRC  Inspection  Report  Nos.  50-280/87- 
25.  50-251/87^25.  50-250/87-2S.  and  50- 
251/87-29)  vtAs  served  upon  the  licensee 
by  letter  dated  July  28. 1987.  Tha  Notice 
states  the  nature  of  the  violations,  the 
provisions  of  the  NRC's  requirements 
that  the  licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violations,  llie  licensee  rei^Mmded 
to  the  Notice  of  Violation  and  Proposed 
Imposition  of  Gvil  Penalty  by  letter 
dated  August  26. 1987. 

Ill 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact 
explanation,  and  argument  for 
mitigation  contained  therein,  the 
Director,  Office  of  Enfcacementhas 
determined  as  set  forth  in  the  appendix 
to  this  Order  that  the  violations 
occurred  as  stated,  that  the  Severi^ 
Level  in  categorization  is  warranted, 
and  that  the  penalty  proposed  for  the 
violation  designated  in  the  Notice  of 
Violation ^nd  Proposed  Imposition  of 
Civil  Penalty,shouid  be  impoived. 

ly 

In  view' of  the  foregoing  and  parsuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act).  42  U.S.C 
2282.  and  10  CFR  2.205.  it  is  hereby 
ordered  that: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Seventy-Five  Thousand 
Dollars  ($75,000^  within  30  days  of  the 
date  of  this  Order.- by  check,  draft  or 
money  order,  payable  to  the  Treasurer 
of  the  United  States  and  mailed  to  the 
Director.  Office  of  Enforcement  D.S. 
Nuclear  Regulatory  Commission,  Attn: 


Document  Control  Desk.  Washington. 
DC  20555. 

The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  Cor  a  hearing  should  be  dearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Dtaector,  Office  of 
Enforcement  U.S.  Nuclear  Regulatory 
Commission,  Attn:  Docoment  Control 
Desk,  Washington.  DC  20555,  with  a 
copy  to  the  Regional  Administrator. 
Region  11. 

V  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  Ae  date  of  this 
order,  the  provisions  of  this  Order  shall 
be  effective  vntfaout  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  ba  referred  to  the 
Attorney  General  for  collection.  In  the 
event  the  licensee  request*  a  hearing  a* 
provided  above,  the  issue*  to  be 
considered  as  such  hearing  shall  be: 

(a)  Whether  tihe  licensee  was  m 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  referenced  in  Section  II 
above  and 

(b)  Whether,  or  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

Dated  at  Bethesda,  Maiylaod.  tlba  6di  day 
of  November  1087. 

For  the  Nuclear  Regulatory  CommiMion. 


I 

Director,  Office  of  EafonxmeaL 

(FR  Odc.  87-M<08  Filed  11-19-87;  «:45  am] 
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GPU  Nuclear  Corp.  (Oycter  Creek 
Nucleai  Qcneiallii(|  Station^ 
ConHfTBBlui  y  Order  (Eff ecthre 


) 


I 

CTU  Nudear  Corporation, 
Parsippany.  New  Jersey  07054  (the 
"licensee*!  is  the  holder  of  License  No. 
DPR-16  (the  "license")  issued  by  the 
Nudear  Regulatory  Commission  (NRC/ 
Commission)  which  authorizes  the 
licensee  to  operate  the  Oyster  Creek 
Nuclear  Generating  Station  in  Ocean 
County,  New  Jersey,  in  accordance  with 
condition*  spedfied  therein.  The  license 
was  issued  on  August  1, 1980. 

II 

OiiSeptember  11. 1987.  at 
approximately  2:15  a.m.,  while  the 
reactor  was  in  cold  shutdown  and 


Operating  Shift  B  was  on  duty  in  the 
control  room,  a  violation  of  the  license 
technical  specifications  occurred  at 
Osrster&eek  involving  the  failure  to 
maintain  the  facility  in  accordance  with 
Safety  Limit  2.1£.  lliis  safety  Limit 
requires  at  least  two  of  five  redrculation 
pump  suction  and  discharge  valves  be  in 
the  fiill  open  position,  unless  the  reactor 
vessel  head  is  removed  and  the  reactor 
is  flooded  to  a  level  abeve  the  main 
steam  nozzles.  The  violation  occurred 
when  the  reactor  operator  at  the 
controls  placed  the  control  switch  for 
the  B  Recirculation  Loop  dischaige 
valve  in  the  closed  position,  in 
preparation  for  shutting  down  the  B 
pump  as  a  result  of  the  need  to  isolate 
the  Reactor  Building  Closed  Cooling 
Water  (RBCCW)  System  due  to  a 
RBCCW  leak.  At  the  time,  the  discharge 
valves  for  the  A.  D,  and  E  recirculation 
loops  were  dosed,  and  closure  of  the  B 
loop  dischaige  valve  resulted  in  the 
violation  of  Oie  Safety  Limit 

Ilie  operator  was  immediately  alerted 
that  the  aafety  limit  had  been  violated 
when  he  received  an  alarm  is  the 
control  room.  In  response  to  that  alarm, 
the  operator  apparently  immediately 
opened  the  discharge  valves  for  the  A 
and  D  recirculation  loops  so  a*  to  return 
the  plant  to  a  condition  within  the 
bounds  of  the  Safety  Limit 

in 

Subsequently,  during  the  morning  of 
September  11. 1987,  licoisee 
management  conduded  that  a  paper 
tape  record  for  the  Sequence  of  Alarms 
Recorder  had  been  removed,  and  there 
might  have  been  an  attempt,  by  a 
member  or  meraben  of  the  Shift  in  the 
control  room  ((^rating  Shift  B),  to 
conceal  or  destroy  the  record,  lie 
record  provided  evidence  of  a  safety 
limit  violation.  The  licensee  immediately 
initiated,  on  September  11, 1987.  an 
internal  investigation  and  relieved  the 
"fi"  shift  crew  of  licensed  duties, 
pendii^  the  results  of  an  internal 
investigation  which  i*  being  conducted 
by  a  consultant 

In  letters  from  the  President  of  CPU 
Nudear  Corporation  in  the  NRG  dated 
September  22, 1987.  and  October  26. 
1987.  respectively,  the  iicensee  indicated 
that  the  NRC  would  be  notified,  and 
NRC  approval  obtained,  before  any 
members  of  the  "B"  shift  crew  were 
returned  to  licensed  duties.  Further,  the 
October  26  letter  indicated  that  a  copy 
of  the  licensee's  investigation  report 
would  be  provided  to  the  NRC  upon  its 
completion.  The  NRC  investigatitm  of    .  > 
this  matter  is  continuing  independent  of 
the  above  mentioned  licensee  actions 
and  activities. 


BEST  COPY  AVAILABLE 
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IV  ....      •,...       :     -}     . 

In  view  of  Ae  im^rtande  of  a 
thorough  investigation  of  these  evenis  to 
identify  the  circumstances  associated 
with  the  Safety  Limit  violation  and 
subsequent  destruction  of  the  Sequence 
of  Alarms  record,  I  have  determined  that 
the  commitments  made  in  the  September 
22  and  October  26. 1987  letters  are 
required  in  the  interest  of  public  health 
and  safety,  and  therefore,  should  be 
confirmed  by  an  immediately  eifective 
Order. 


fai  view  of  the  foregoing,  pursuant  to 
sections  103. 161(i).  lei(o)  and  182  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.204  and  10  CFR  Pail  90.  It  is 
Hereby  Ordered.  Effective  Immediately, 
That  Tlie  License  is  Modified  as  .     i , 
Follows:  1 

A.  The  hcensee  shall  prohibit'any ' 
member  of  the  operating  Shift  B  who 
was  on  duty  on  September  11, 1987  ^m 
performing  licensed  duties  unless  the 
licensee  notifies  and  obtains  Oie 
approval  of  the  NRC  Regional 
Administavtbr.  Region  I.  prior  to       ' 
returning  such  a  person  to  licensed 
duties:  and 

B.  The  licensee  shall  provide  the  NRC 
Regional  Administrator,  Region  L  a  copy 
of  the  Investigation  Report  prepared  by 
or  on  behalf  of  the  licensee  concerning 
this  event  upon  completion  of  its     . 
investigation.  I 

The  Regional  Administrator,  Region  I 
may  relax  or  terminate  any  of  the  above 
conditions  for  good  cause  shown. 

VI 

The  licensee,  or  any  person  who  ill 
adversely  affected  by  this  Order,  may 
request  a  hearing  within  30  days  of  the 
date  of  this  Order.  A  request  for  hearing 
should  be  clearly  marked  as  ar  "Reqtiest 
for  Hearing"  and  shall  be  submitted  to 
the  Director,  Office  of  Eitforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Docket  Control  Desk,  Washington,  DC 
20555  with  copies  to  the  Assistant 
General  Counsel  for  Enforcement,  the 
Regional  Administrator,  Region  L  631 
Park  Avenue.  King  of  Prussia,  PA  19406 
and  the  NRC  Resident  Inspector,  Oyster 
Creek  Nuclear  Generating  Station.  A 
request  for  hearing  shall  not  stay  the 
immediate  effectiveness  of  this  order. 

If  a  hearing  is  requested,  the        : 
Commission  will  issue  an  Order      ' 
designating  the  time  and  place  of  the 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  suck  hearing  shall  be 
whether  this  Order  shall  be  sustained,  If 
a  person  other  Ihanlhe  licensee    " '   ' 
requests  a  hearing,  that  persoih  shaB  set 


forth  with  particularity  the  manner  in 
v^ich  the  petitioner's  interest  is 
adversely  affected  by  this  Order  and 
should  address  the  criteria  »et  forth  in 
10  CFR  2.714(d).  Upon  failure  of  the 
licensee  and  any  other  person  adverseily 
affected  by  this  Order  to  ailswer  a 
request  for  a  hearing  within  the 
specified  time,  the  Order  shah  he  final 
without  further  proceedings.  An  answer 
to  this  order  or  a  request  for  hearing 
shall  not  stay  the  immediate 
effectiveness  of  this  order.' 

For  the  Nuclear  R^ulatory  Conuninion. 
Dated  at.Bethesda.  Maryland,  this  Sth  day 
of  November  1967.    .    '..,^^ 

James  M.  Taylor, 

Deputy  ExecuUvv  Director  fot  Regional 

Operations. 

(FR  Doc.  1^-28407  Filed  ll-l»-87;  8;4S.na]  • 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Employe*  Direct  Corporate 
Ownership  Opportunity  Plan 

AOCNCV:  Office  of  Personnel 

Management 

Acnoii: Notice. -  -  "•  : 

summary:  OPM  offers  for  public 
comment  a  detailed  plan  describing  a 
new  method  to  contract  out  for 
Government  commercial  services — the 
Federal  Employee  Direct  Corporate 
Ownership  Opportunity  Plan,  or  FED 
CO-OP.  FED  CO-OP  is  based  on  the 
policy  guidelines  of  OMB  Circular  A-76, 
whereby  the  Federal  Government  is 
obligated  to  rely  on  the  private  sector 
wherever  possible  for  the  provision  of 
goods  and  services.  What  is  innovative 
about  the  FED  CO-OP  plan  is  its 
recognition  of  the  affected  Federal 
employees  as  an  important  constituent 
group  in  the  privatization  process.  The 
aim  of  the  plan  is  to  share  with  these 
employees  financial  benefits  resulting 
from  privatization.  FED  CO-OP  offers 
partial  ownership  of  the  company 
providing  the  service  via  an  Employee 
Stock  Ownership  Plan,  or  ESOP; 
guaranteed  employment  for  a  limited 
period;  and  Brstrate  outplacement 
service  for  those  employees  who  depart 
the  company  after  the  initial 
employment  period.  These  benefits 
supplement  other  corporate  benefits 
provided  by  the  employer, .,  I .;: 
CATC:  Comments  on  this  plan  should  be 
received  60  days  after  date  of 
publication. 

AOoeess:  Send  Of  deliver  comments  to; 
Thomas  J.  Simon,  Assdcidte  Director  for 
Administration.  Office  of  Pbrsbhitel". 


Management,  Room  5542.  .1900  E  Slra«t, ..,. , 
NW..  Washington.  DC  2()4E15.    ,  .v 

ran  KNrmBi  wtorhavkih^ontacr 

MelarileMnftle,  Office^bfl'HvtftteMion. 
(20q  a06>67>00.         • 

tuwuMorrARv  iNFomMATNMc  This' 
notice  serves  to  provide  information  on 
FED  CO-OP  to  all  interested  parties  ^nd 
to  invite  written  comments  from  them. 
No  rule  or  regulation  is  bieiitg  prppo^ied 
at  this  time.  The  plan  as  described  in 
this  notice  is  a  blueprint  for 
implementing  FED  CO-OP  in  a  general 
situation.  OPM  «dll  tailor  FED  CO-OP  jo 
individual  circumstances  where 
iippiropriate.  Agencies  can  work  with  the 
Office  of  Personnel  Management  to        .  , , 
implement  FED  CO-OP  as  detailed  in      ' 
this  notice.  'Agencies  hav)e  the  authoHty 
to  incbrpoiiate  a  broad  rang^  of  qontr^ct 
requirements  pi  Requests  for  Proposals 
(RFPs),  and  OMB  Circular  A-76       ' 
instructs  die  F'ederal  Government  to  ndy 
on  the. private  sector  for  the  provision  of 
commerciel  goods  and  services.  -  ._f    ".-^  ■ 


J  ;-' 


A  Brief  OverView 

After  decid&ig  to  pHVatt^a'pttrifid^lar 
Government  activity  or  fimctipti,  an 
agency  retaiits  a  private  accounting  firm 
to  determine  the  true  total  current 
operational  cost  of  the  activity.  The:^  • 
agency  then  prepares  aiid  solicits  a'  "    ' 
Request  for  Propos^.  EvaiMting  die 
bids  received,  an  a^ncy  selects  the  one. 
widi  the  best  priqe  according  to  i . 

standard  competitive,  procurement  '^k- 
procedures.  The  company  lyith  the    "  '^     . 
winning  bid  establishes  a  IdO-percent- 
owned  subsidiary  to  run  the  activity, 
and  the  subsidiary  creates  an  Employee 
Stock  Ownership  Plaii  (ESOP),  buying 
parent  company  stofck.  The  firm  thkh 
hires  the  employees  who  had  been 
running  the  activity  ior  the  Government 
and  who  wish  to  (oin  the  new  company. 
All  firms  competing  will  follow  the  FED 
CO-OP  guidelines  detailed'  in  this  notice. 

Selecting  Actfvltiesfor  F^  CO-OP"^.. 

Three  criteria  must  be  met  before  an 
agency  can  consider  FED  CO-OP  for  a 
particular  activity: 

1.  The  activity  must  provide  a  product 
or  service  whidt  can  be  obtained  from  a 
commercial  source.' 

2.  The  activity  must  have  a  minimum 
of  fifty  full  time  etaployees  dueid   '  \ 
current  laws  governing  ESO^. 

3.  The  agency  mu9t  Kftve  the  authority . 
to  contract  out  for  commercial  services.  , 
In  recent, years  Congress  has  restrict|$d.  '  i 
certain  agencies'  ability  to  contract  out^^ . 
or  levied  specific  requii^ents  effecting' '. 
how  it  is  to  be  accQmp|lsii~^.^ .  . .-_  . , 
agent's  General, Cbdus^eI-OTAf:76  .;».,;;' 


manager  should  be  consulted  to 
detemtine  any  limitations.' 

In  addition  to  these  three:  maiulatory 
criteria,  there  are  others  which  will 
affect  the  successful  privatization  of  an 
activity.  The  anticipated  cost  of  contract 
operaiUoBS  should  be  less.  than,  the 
current  cost  of  operations.  E^q^ence 
with  A-7e  indicates  diet  ^ts  average 
thirty  pen^nt  lesls  in  fiutctions  which 
are  converted  to  contract.  This  is  a  good 
target  level  which  would  ei^nabie  an 
ESOP  to  be  adequately  funded.  In  FED 
CO-OP.  Government  savings  resiilting 
ftam  contracting  out  wiU  be  shared  with 
the  Federal  eioployeef  cune^dy 
performing  the.  function  in  the  form  of  an 
ESpR  Maricet  surveys,  the  contracting 
out  exjp^riences  of  other  agencies  and 
Departnieiit  of  Labor  SerVi<«  Contract 
Age  wage  determtaiations  f(»> 
cpmparablie  private  sector  |obs  can  help 
In  estimating  savings  potential. 

In  addition  to  savings,  employee 
support  is  fundamental  to  the  success  of 
FED  CO-OP.  To  ensure  compliance  wiUi 
conflict  oT  interest  laws  (18  U.SX7. 201  et 
seq.).  great  care  must  be  taken  to 
insulate  employees  from  the  decision 
making  process  and  to  ensure  they  do 
not  repreisent  contracts  while  still 
Federally  employed.  Employees 
SHOULD  be  consulted  prior  to  making 
the  actual  decision  to  ^D  CO-OP,  but 
diey  MUST  be  protected  from  violating 
dme  conflict  of  interest  laws; 

Finally,  die  economic  viabiHty  of  die 
business  should  be  taken  into 
consideration.  For  example,  the  activity 
should  be  one  for  which  there  tvitl  be  a 
continued  need*  and  growth  potential 
outside  the  Federal  sector  is  highly 
desirable. 

Determining  CaRem  Cost  ef  OpaiettoDS 

Once  an  activity  has  been  selected  for 
FED  CO-OP.  die  agency  must  hire  an 
independent  accounting  firm  to 
.  determine  the  current  Operatiiig  coet  of 
the  activity  to  the  Government.  For 
purposes  of  this  program,  an  accounting 
firm  i#  not  independent  if  it  maintains 
any  ownershjip  interest  in  dM  FED-CO- 
OP firm  fx  any  nuember  of  its  ponti^olled 
groiq).  The  firm  shall  be  selected 
according  to  current  contracting-out 
guidelines. 

The  accounting  firm  will  develop  costs 
reflecting  the  best  estimate  possible  of 
anticipated  cqsts  of  die  activity  based 
upon  the  agency's  current  assumptions 
about  ito^operatioa  This  difl^  fi«m  A- 
76,  where  die  in-house  cost  estimate  is 
based  on  pro}ected.{:hai^s  to  make 
op«nt^msiQotftoompetitive  with  die 

private  Mct(v.>S|ecau8eJQlCP-C^; 
estimatM  are' biased  mi  current 
optsrations,  H  can  apply  more  specific 
pcoceduires  in  8<^iife  (nuances  than  is  the 
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case  with;  A-76.  This  information  will  be 
provided  to  prospective  contractors  in  - 
die  FED  CO-OP  solicitation. 

•  FED  CO-OP  will  rely  on  current 
fiscal  yiear  staffing  levels,  using  actual 
pay  rate  steps  at  time  of  estimated 
contract  commencement. 

•  Fringe  benefits  will  be  confuted  as 
follows:  For  employees  covered  by  the 
Federal  Employee  Retirement  System 
(FERS).  ONffl's  guidance  to  agencies  on 
estimating  benefits  will  apply  (see  OMB 
Bulletin  No.  87-2).  For  example,  for  FY87 
die  OMB  FERS  estimates  were  22.4%— 
5.7%  for  OA^I  (Old  Age  Survivor  and 
Disability  Insurance);  14.7%  agency 
FERS  contribution;  and  3J0%  agency 
thrift  contribution.  Normal  dynamic  cost 
estimates  as  reported  by  OPKf  will 
apply  for  Civil  Service  Retiremmt 
System  employees.  Currendy  it  is 
27.9%— 7%  agency  contribution;  and 
20.9%  other  funding  sources. 

•  Material  and  supply  costs  will  be 
calculated  applying  the  same  mark-up 
rates  as  apply  to  A-76,  but  the  data  will 
be  reflected  as  direct  agency  costs  and 
indirect  costs. 

•  Overhead  will  be  calculated  based 
on  the  following:  (1)  Identify  positions, 
overtime  or  portions  of  positions  that 
would  be  eliminated  by  FED  CO-OP;  (2) 
subtiract  from  that  figure  Uie  estimated 
contract  administration  staff  (FTE) 
remaining  in-house;  (3)  any  remainder 
greater  than  zero  is  calculated  as 
overiiead  cost. 

•  Gain  or  loss  on  disposal/transfer  of 
assets;  contiractor  OASDI  and  thrift  plan 
costs;  income  tax;  conversion 
differential;  and  one-time  conversion 
costs  are  not  applicable  in  FED  CO-OP, 
as  they  are  not  part  of  current  cost  of 
operations. 

Issuing  a  Request  for  Proposals 

After  obtaining  cost  estimates,  the 
agency  Will  issue  a  Request  for 
Proposals  with  die  following  FED  GO- 
OP  requirements: 

1.  A  performance  work  statement  wilt 
be  prepared  by  the  agency  contracting 
for  a  commercial  activity  in  accordance 
with  A-76  requirements.  The  agency 
will  also  prepare  a  contract  surveillance 
plan. 

2.  In  the  event  that  no  offer  is  received 
that  is  bi  compliance  with  these  FED 
CO-OP  requirements,  then  no  contract 
shall  be  granted. 

3.  Prior  to  commencement  of  work 
under  the  contract  the  source  selected 
from  among  the  proposals  submitted 
establishes  a  FED  CO-OP  firm  as  a 
subsidiary  corporation  that  shall  be  the 
contracting  pniy  for  performance  of  the 
commerciaJ  activity. 

4.  Widiin  HO  days  of  die 
commencement  of  work  under  the 


contract,  the  FED  CO-OP  firm  or  a 
member  of  its  controlled  group  is  a 
sponsor  of  an  ESOP  in  compliance  with  - 
ESOP  requirements  as  detailed  in  tNs 
notice.  The  ESOP  shall  at  all  times 
during  the  performance  of  the  contract, 
including  any  extensions,  remain  in 
compUance  with  FED  CO-OP 
requirements. 

5.  Within  90  days  of  the 
commencement  of  work  under  the 
contract,  the  ESOP  acquires  employer 
securities  to  a  type  described  u.ider 
Employer  Securities  to  be  Acquired  by 
the  ESOP  in  this  notice. 

6.  AH  employer  securities  acquired  by 
the  ESOP  shall  be  allocated  to  the 
accounts  of  ESOP  participants 
performing  services  for  the  commercial 
activity  contracted.  The  securities  shall 
be  allocated  at  the  rate  not  less  rapid 
than  woukl  apply  under  26  CFR  54.4975- 
7(b)(8)  if  the  securities  had  been 
acquired  with  the  proceeds  of  an  exempt 
loan  payable  in  equal  annual 
installments  over  the  duration  of  the 
contract  awarded,  including  all  optional 
extensions  thereof.  If  allocation  at  such 
a  rate  is  prohibited  by  section  415  of  the 
Internal  Revenue  Code,  then  allocation 
shall  be  made  at  the  maximum 
permissible  rate  until  all  employer 
securities  so  acquired  have  been 
allocated  to  the  participants. 

7.  The  ESOP  and  benefits  provided 
under  the  ESOP  during  the  period  of  the 
contract,  including  any  optional 
extensions,  are  not  considered  for 
purposes  of  applying  employee  benefit    . 
plan  nondiscrimination  requirements 
(including  those  in  sections  401(a)(4)  and 
401(aK5)  of  the  Internal  Revenue  Code) 
to  employees  of  the  FED  CO-OP  firm. 

8.  Upon  commencement  of  work  under 
the  conti-act.  die  FED  CO-OP  firm  shall 
in  good  faith  offer  employment  to  all 
former  Government  employees  of  the 
contracted  activity.  During  the  first  180 
days  of  the  contract,  no  former 
Government  employee  shall  without  his 
or  her  consent  be  transferred  or  released 
from  employment  except  for  good  cause 
of  nonfeasance  or  malfeasance  of  duties. 

8.  During  the  first  year  of  the  contract, 
the  FED  CO-OP  firm  shall  in  good  faith 
offer  outplacement  services  meeting  the 
requirements  in  this  notice  to  all  former 
Government  employees  who  terminate 
employment.. 

Employment  Guarantee 

Consistent  with  the  Government  post- 
employment  cojiflict  of  interest 
regulations,  the  Contractor  shall  offer 
employment  to  all  former  Federal 
woricers  of  positions  identified  in  the 
Request  for  Proposals.  The  employment 
to  be  offered  to  each  such  person  shall 
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be  of  ikesame  position  (ruU-time.  part- 
time  orinteimMcnl)  and.  whenever'-' 
possible,  eany  msponstbiKties  genemlly 
equivalent  to  those  perf<mned  while  in 
Cavernment  service,  or  for  which  they 
are  qualified.  .      j 

During  the  firstiao  days  of  the  .. . 
contract,  no  former  Federal  employe  t 
shall  without  his  or  her  consent  be 
transferred  or  released  from 
employment  except  for  good  cause  a* 
non-feasance  or  malfeasance  of  duties. 

Offers  of  employment  by  the 
Contractor  shall  be  communicated  t^ 
each  former  Federal  employee  in 
writing,  specifying  at  a  minimum  the 
following: 

1.  Title,  description  and  location  (tf 
employment  opening  being  offered: 

2.  Pay  and  beneOts  of  position;      ' 

3.  Hours  of  work: 

4.  Final  date  employee  may  accept  job 
offer.  At  a  minimum,  employees  shaH  be 
given  five  working  days  after  receipt  of 
an  offer  to  accept  or  reject  it.  At  the 
Contractor's  request,  the  Government 
shall  determine  if  an  employee  has 
waived  his  or  her  employment  right  by 
not  responding  to  a  job  offer. 

Upon  request,  the  Contractor  shall 
make  available  for  examination  by  the 
Contracting  Office  all  pertinent  records 
requested  to  determine  compliance  with 
these  requirements.  i 

RIF  Right* 

All  employees  in  the  affected  activity 
will  have  the  rights  and  options  under 
reduction  in  force  procedures.  These 
include  bump  and  retreat,  severance 
pay.  and  involuntary  retirement  rights. 
Those  who  do  not  opt  to  work  for  the 
FED  CO-OP  firm  will  be  placed  on  a 
retention  register  for  consideration  hi 
other  jobs  within  the  agency  based  upon 
four  factors;  type  of  appointment; 
veterans  preference;  length  of  service 
and  performance  rating.  Depending  on 
their  standing  on  the  retention  register, 
employees  will  be  afforded  normal 
bnmp  and  retreat  rights  to  jobs  In  the 
competitive  area. 

In  addition,  employees  will  have  Ihe 
right  to  be  placed  on  the  agency 
Reemployment  Priority  List,  as  well  as 
be  enrolled  in  the  Interagency 
Placement  Assistance  Program  and  the 
Displaced  Employee  Program.         | 

The  Employee  Stock  Ownership  Plan 

OPM  has  chosen  ESOP  as  the  vehicle 
to  provide  partial  employee  ownership 
te  the  affected  Government  employees. 
It  establishes  individual  accounts  of 
stock  for  employees,  based  on  relative 
compensatkin — i.e..  the -higher  a - 
person'^  salary,  the  more  shares  of  stock 
areptacMl  tntheaecowii.  Initially,  all 
stoek  Witt  behetdin  a  suspense  account 


wtth  an  Independent  trustee  acting  as 
sole-shareheMer.  Stoek-i»^eU!»«odh  inte 
individual  entfrfoyee  accotmfs  in 
increments,  and  remains  In  aecotmt  until 
an  employee  departs  the  firm.  At  that 
time,  the  account  is  released:  Because 
employees  are  required  te  hcdd  on-  f o  ■ 
their  stock  as  \ong  as  they  remain 
employed  by  the  firm,  they  have  A 
strong  interest  in  the  firm's  productrvffy 
and  proRlabHity. 

ESOP  BeoefiU 

ESOPs  provide  multiple  benefits  to 
employers  and  employees.  Because  tlie 
ESOP  must  be  pre-funded  (to  protect 
former  Federal  workers),  a  bank  loan 
may  be  necessary.  Lenders  pay  tax  on 
only  half  the  interest  received  on  an 
ESOP  loan.  This  means  ESOPs  can 
negotiate  lower  interest  rates  on  loans. 

Contributions  to  the  ESOP  used  to 
repay  the  loan  principal  are  tax 
deductible. 

Dividends  on  stock  paid  to  an  ESOP 
are  deductible  to  the  firm  if  they  are 
passed  through  in  cash  to  participants. 
This  avoids  double  taxation  of  corporate 
income.  In  addition,  this  creates  an 
incentive  to  the  ESOP  to  pay  dividends 
to  employee  participants  on  their  stock 
as  it  is  released  to  their  accounts. 

Employees  do  not  pay  tax  on  the 
shares  as  they  are  allocated.  They  pay 
tax  only  when  they  depart  the  company 
and  receive  their  ESOP  shares.  Even 
then,  an  employee  could  roH  over  the 
stock  into  an  IRA  or  other  qualified 
account.  Direct  distribution  would  cost 
an  employee  approximately  $8,000  cash 
on  $15,000  worth  of  stock. 

ESOP  Requirements 

In  addition  to  FED  CO-OP 
requirements  in  the  RFP.  there  are  ESOP 
requirements  which  must  be  met  when 
an  activity  is  contracted  out  using  the 
FED  CO-OP  misthod. 

1.  The  ESOP  plan  must  meet  the      .  ' 
requirements  of  Internal  Revenue  Code 
section  4075fe)(7).  which  establish  that 
the  ESOP  is  a  ()nalified  stock  bonus  plan 
with  specific  distribution  requirements, 
as  are  oudined  in  the  FED  CO-OP 
proposal. 

2.  All  former  Government  employees 
who  accept  employment  with  the  FED 
CO-OP  firm  become  participants  in  the 
plan  upon  commencement  of  work 
under  the  contract. 

3.  All  former  Government  employees 
whose  service  vrilh  the  FED  CO-OP  firm 
terminates  during  the  first  yea^of  the    ' 
contract,  other  than  by  voluntary     '■  - 
quitting  or  by  firing  for  cause,  are  ' 
entitled  to  receive  the  maxtmum  anmtat 
additions  to  their  accounts  perimtfed 'by 
section  415  of  the  Internal  Revenw 
Code.  All  such  employees  are  100  '     ' ' 


percent  vested  bi  their  accounts.  All 
sdehempfoyee*  are^ntf  tted  to  r«ceiv« 
therr  diilrftrtidons  wltWn  30  days  of 
terminatfon  of  employment. 

4.  Pfaft  partlcipaateire  eiiWUedl  to 
direct  the  voting  of  employer  seci|ritie8 
allocated  to  thfeir  accounts  on  all 
corporate  issues. 

5:  The  plan  pcpyides  for  Bie  current 
payment  to  pMtrttci|>ant8  of  dividends 
received  on  employer  securities  . 
allocated  to  pacticipant  accounts. 

6.  The  fair  market  value  of  employer 
securities  acquired  and  disposed  of  by 
the  plan,  and  not  readily  tradable  on  an 
established  securities  market  is 
determined  by  an  independent  appraisal 
firm. 

7.  The  trustee  or  custodian  of  all 
assets  under  the  plan  is  an  independent 
trustee.  This  requirement  does  not 
prevent  the  plan  &om  providing  for  an 
administrative  committee  to  direct  the 
trustee. 

Employer  Securities  to  be  Acquired  by 
the  ESOP 

/4flHNi/)£:  "The  minimum  f{|ir  Buirkel  . 
value  of  esnployer  securities  to  be     .  . 
acquired  by  die  ESOP,  as  of  the  date  of 
their  acqvkisttion,  shall  be  equal  to  the 
savings  to  be  acht^ed  by  the 
Government  over  the  life  of  the  contract 
The  savii^s  for  each  year  of  the 
contract  shall  be  the  difference  between 
actual  cost  to  the  Government  and  the 
contract  price.  The  total  savings  over 
the  Ufe  of  the  contract  will  be  calculated 
based  on  the  aissumixtioa  diat  all 
optional  extensions  will  be  exercised  by 
the  Government  At  the  discretion  of  the 
agency,  the  actual  cost  to  the 
Cknremment  in  future  years  may  be 
adjusted  for  anticipated  inflation. 

This'doe«  not  ensifre  that  an  adiequate 
ESOP  will  be  funded.  If.  for  instance,  a 
bid  came  in  at96%  of  the  Government's 
cost,  employees  would  not  receive  must 
stock.  Agencies  may  wish  to  set  a 
cohdition  that  the  average  FED  CO-OP 
employee  must  receive  a  minimum  value 
of  stock  in  the  ESCM»  in  order  for  a  bid  to 
be  selected.  If  a  minimtim  vahie  option 
is  used.  Ae  ESOP  will  be  funded  at  the 
greater  of  the  two  values:  the  pre-set 
minimum  value  or  the  amount  of 
Government  savings  resulting  from  the . 
contract. 

Type  ofSecttnties:  FED  CO-OP  will 
normally  require  the  ESOP  to  be 
invested  Iti  parent  company  stock  to' ' 
protect  the  interests  of  the  former     ' 
Federal  emplbjriees  upon  completion  of 
the  irtittri  contract  ileqoMi^  the  FED 
CO-OPESOPhj  hnrest  in  parent 
company  ^bck  ensures  that  the  parent 
company  wifl  not  bid  against  fte     ,    . 
subsidiary  af  the  end  of  the  initial  '  ""  - 
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contract  period.  Since  the  parent 
company  owns  100%  of  the  subsidiary,  it 
has  no  incentive  to  bid  against  it 

The  subsidiary,  by  definition,  will  be  e 
closely  held  company,  while  in  many 
cases  the  parent  will  have  publicly 
traded  stock.  Holding  publicly  traded 
stock  in  their  ESOP  benefits  employees 
in  a  number  of  respectq: 

•  Securities  laws  guarantee  greater 
availability  of  information  about 
publicly  traded  stock: 

•  There  is  no  controversy  about  fair 
market  value  appraisal  of  publidy 
traded  stock— the  market  sets  the  price; 

•  Employees  win  receive  readily 
inarketableftock  distributions  from  the 
ESOP; 

•  Risk-adveree  employees  may  feel 
more  comfortable  with  stock  of  a  major, 
diversified  company. 

If,  however,  the  parent  company  is 
closely  held,  then  an  alternative 
valuation  method  is  used.  An 
independent  appraiser  will  be  used  to 
value  the  stock.  Since  the  same 
methodology  will  be  used  to  initially 
value  the  stock  and  to  set  the  selling 
price  when  an  employee  decides  to  cash 
in  his  ESOP  shares,  the  employee  is 
protected  from  under-  or  over-valuation. 

Once  the  type  of  securities  to  be 
attained  by  the  ESOP  have  been 
decided,  there  are  FED  CO-OP 
conditions  which  must  i)e  met 

1.  Securities  acquired  by  the  ESOP 
may  not  be  securities  issued  by  the  FED 
CO-OP  firm  that  is  a  party  to  ^e 
contract,  unless  ihe  following  conditions 
are  met: 

(a)  No  other  member  of  the  FED  CO- 
OP firm's  controlled  group  within  the 
preceding  three  years  have  been 
engaged  in  a  line  of  business  similar  to 
that  of  the  commercial  activity; 

(b)  Within  90  days  of  commencement 
of  the  contract,  the  ESOP  trust  is  given 
in  writing  the  option  of  purchasing  for 
cash  all  outstanding  securities  issued  by 
the  FED  CO-OP  firm.  The  opUon  will  be 
exercisable  during  the  six-month  period 
following  the  expiration  of  the  contract, 
including  all  optional  extensions.  The 
option  will  be  exercisable  at  Uie  fair 
market  price  of  the  securities, 
determined  by  an  independent  business 
appraiser  selected  by  a  majority  vote  of 
the  employees  of  the  FED  CO-OP  firm 
and  compensated  by  the  ESOP.  The 
option  will  provide  that  an  independent 
fiduciary,  also  seliscfed  by  a  majority 
vote  of  the  employees  and  compensated 
by  the  ESOP.  shall  be  appointed  to 
arrange  any  financing  that  may  be 
necessary  to  accomplish  the  transaction. 

2.  If  any  s:ecurities  issued  by  any 
member  of  the  FED  CO-OFs  controlled 
group  of  corporations  are  readily 
tradable  on  a  natiqnal  securities 


exchange,  then  the  securities  acquired 
by  the  ESOP  must  be  readily  tradable  on 
a  national  securities  exchange. 

Outplacement  Service  Requirements 

An  outplacement  service  for  former 
Government  employees  whose 
employment  is  terminated  by  the  FED 
CO-OP  firm  during  the  first  365  days  of 
the  contract  meets  the  requirements  of 
FED  CO-OP  if  the  following  conditions 
are  satisified: 

1.  The  firm  or  firms  to  provide  the 
service  are  designated  in  the  offeror's 
proposal. 

2.  The  former  Government  employees 
who  ^ill.be  using  the  outplacement 
service  will  have  the  right  to  direct  that 
the  service  be  provided  by  a  firm  of  their 
choosing,  rather  than  by  the  firm 
designated  in  the  offeror's  proposal. 
However,  exercise  of  this  right  may  not 
compel  the  FED  CO-OP  firm  to  pay  fees 
in  excess  of  the  requirements  of  this 
notice. 

3.  The  fees  for  the  service  are  paid  by 
the  FED  CO-OP  firm. 

4.  The  fees  for  the  service  are  at  least 
equivalent  to  10  percent  of  the 
annualized  compensation  of  the  former 
Government  employees  whose 
employment  is  terminated  by  the  FED 
CO-OP  firm. 

5.  The  service  is  not  provided  by  a 
member  of  the  FED  CO-OFs  control 
group.  Fees  paid  for  the  service  do  not 
inure  to  the  benefit  of  any  member  of 
the  FED  CO-OP's  control  group,  or  any 
employees  of  a  member. 

A  Model  Example 

To  provide  a  clearer  understanding  of 
how  FED  CO-OP  will  work,  OPM  has 
developed  a  simplified  hypothetical 
example.  The  government  decides  to 
privatize  a  commercial  activity  which  a 
private  accounting  firm  determines  the 
Government  spends  $1  million  per  year 
to  run. 

Parent  Corporation  determines  that  it 
could  make  an  acceptable  profit  running 
the  same  operation  for  $700,000  per  year. 
(Figure  based  on  average  30  percent 
savings  from  A^76.) 

It  makes  plans  for  the  creation  of  a 
100-percent-owned  subsidiary  company, 
Newco,  to  run  the  activity.  Plans  are 
also  made  for  Newco  to  create  an 
employee  stock  ownership  plan. 

Parent  Corp.  submits  a  bid  to  the 
Government  for  $850,000  per  year 
because  the  $300,000  the  Government 
could  save  if  it  selects  Parent  Corp.  must 
be  equally  shared  by  the  Government 
and  the  employees  for  whom  the  ESOP 
is  created.  ($70a000  plus  half  of  the 
$30a000  savings,  or  $150,000.  for  total 
bid  of  $850,000.) 


Parent  Corp.  wins  the  Government 
contract,  and  establishes  Newco  with 
sufficient  working  capital  to  operate  the 
activity. 

Newco  must  create  and  pre-fund  the 
ESOP  for  the  length  of  the  contract,  in 
this  case  three  years.  To  do  so  it: 

— Borrows  from  a  bank  $450,000 
($150,000  per  year  times  the  three  year 
length  of  the  contract)  on  a  three-year 
loan: 

— Uses  the  money  to  buy  Parent  Corp. 
stock  for  the  ESOP. 

The  Newco  ESOP  trust  is  divided  into 
various  accounts  for  bookkeeping 
purposes: 

— ^An  account  is  established  for  each 

participating  employee: 
— ^A  "suspense  account"  is  also  created. 

Initially,  all  the  Parent  Corp.  shares 
purchased  by  the  ESOP  are  placed  in 
this  "suspense  account."After  one  year. 
Newco  makes  a  tax  deductible 
contribution  to  the  ESOP  enabling  it  to 
make  the  first  annual  payment  on  its 
three-year  bank  loan.  At  this  time,  one- 
third  of  the  suspense  account  stock  is 
released  to  the  employee  accounts.  The 
same  is  done  for  the  following  two 
years.  As  the  suspense  account  is 
depleted  all  stock  is  allocated  to 
employee  accounts. 

Conclusion 

The  FED  CO-OP  plan  is  a  cost-cutting 
measure  designed  to  provide  benefits  to 
those  most  affected  by  privatization — 
the  Federal  employees.  As  privatization 
gains  support,  and  as  the  need  for 
privatization  continues  to  grow, 
alternative  methods  of  accomplishing 
our  goals  must  be  examined.  The  Office 
of  Personnel  Management  is  currently 
seeking  pilot  cases  to  implement  the 
FED  CO-OP  plan.  This  progress  will 
lead,  doubtless,  to  additional  revisions 
of  the  program. 

Office  of  Personnel  Management. 
Constance  Horaar, 
Director. 

|FR  Doc.  87-2S336  Filed  n-13-«7:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Airworttiiness  Approval  of  Multi- 
Sensor  Navigation  Systems  for  Use  in 
the  US.  National  Airspace  System 
(NAS)  and  Alaska 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
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suMiuunrTtri*  prapoMd  a^Mcy 
circular  idenlified  as  AC-2ft-XX. 
establrshes  an  acceptable  nwens.  bat 
not  (he  en^  means,  of  obtaining 
airwortMness  approval  of  a  imM-sensor 
area  navi§Mia»sy»leaft  fop  use  Hodev 
VFR  (viswd  fUgbt  rales)  and  IFR 
(instrument  fli{^  rules)  within  the    | 
contemninotts  United  States.  Alaska.^ 
and  surrounding  U&  waters.  Like  aU 
advisory  mnterial  tins  advisory  circular 
is  not.  in  itself,  mandatory  and  does  not 
coostiiHl*  a  regulation.  H  is  issued  for 
guidance  purposes  and  to  outline  one 
method  of  compliance  with 
airworthiness  requirements.  As  such, 
the  terms  "Idiair  and  "must"  used  in 
th  is  advisory  circular  pertain  to  an 
appiioml  who  chooses  to  fioilow  tbe 
ntethod  presented.  The  guidelines 
provided  i»  this  proposed  Advisory 
Circular  sayeesede  those  of  AOQIMSA 
for  the  equi^Bient  described.  i 

DATK  Coaunents  must  identify  the  AC 
nie  number  and  be  receivedon  or  before 
February  11.  IMS. 

Aooaeas:  SeodaU  coamrtitron  the^ 
proposed  advisory  circular  to: 
Federal  Aviation  Administration. 
Technieal  Analysis  Branch.  AWS>120, 
Aircraft  Engineering  Division.  Office 
of  Airworthiness.  FHs  No.  AC-ao^XX- 
PCr>-l.  800  Independence  Avenue 
SW..  Washington.  DC  20591 
Or  delivec  eoaunents  to: 
Federal  Aviation  Administration,  Room 
335. 000  Independence  Avenue  SW.. 
Washington,  DC  20581  I 

FOR  FURTHOI  MPOMNATtON  CONTACT: 

Mr.  Nickolus  O.  Rasch.  Technical 
Analysis  Branch.  AWS-120.  Aircraft 
Engineering  Division.  Office  of 
Airworthiness.  Federal  Aviation 
Adaiinislnten.  aoo  Indepeiuience 
A«enue  SW..  Washington.  DC  20591. 
telephone  (202)  2(17-0569. 

Comments  received  on  the  proposed 
advisory  drcalar  saay  be  examiniad. 
befiM-e  and  after  the  comaaent  closing 
date  at  Room  33S.  FAA  Headquarters 
Building  (FOB-lOA).  800  bulependeace 
Avenue  SW..  Washington.  DC  20591. 
between  8:30  ajn.  and  4:30  pjo. 


Interested  persons  are  invited  to 
comment  on  the  proposed  AC  reviskm 
listed  in  tfai».aatice  by  sHhmittiagsach 
writlaa  data,  views,  or  argunents  as 
they  desJae  t»tiw  above  specified 
address.  All  conununieatione  received 
on  or  before  the  closing  date  for 
comments  specified  above  will  be 
considered  by  ttie  Director  of 


Airworthiness  before  issuing  the  final 
Aa 

Background 

The  proposed  AC-20-XX  wHt  faidade 
informalioB  for  Airwortlnneaa  approval 
of  a  muhi-seDSororea  navigatioasyateaB 
for  use  under  VFR  (visud  ffight  rules) 
and  IFR  (instruaient  fh^t  raks)  withfio 
the  conterminous  United  States.  Alaska, 
and  surrounding  US.  waters. 

fle/aterffors.  Federal  Aviation 
Regulations  (FAR)  Parts  23,  27. 29. 43. 
and  91. 

Related  Reading  Materials,  a.  Federal 
Aviation  Administration /Tedmical 
Standard  Order  (TSO)  C115.  "Area 
Navigation  Equipment  Using  Multi- 
Sensor  Inputs." 

b.  Radio  Technical  Commission  for 
Aeronautics  (RTCA).  Document  Na 
RTCA/DO-160&  "Environmental 
Conditions  and  Test  Prooedures  for 
Airborne  Equipment",  Document  No. 
RTCA/DO-178A.  "Software 
Considerations  in  Airborne  Systems  and 
Equipment  Certification",  and  Document 
No.  RTCA/DO-187.  "Minimum 
Operational  Performance  Standards  for 
Airborne  Area  Navigation  Equipment 
using  Multi-Sensor  Inputs." 

&  Advisory  Circular  90-82.  "Random 
Area  Navigation  Routes."  Advisory 
Circular  2D-101C.  "Airworthiness 
Approval  of  Omega/VLF  Navigation 
Systems  for  Use  in  die  U.S.  National 
Airspace  System  and  Alaska."  and 
Advisory  Circular  20-121A. 
"Airworthiness  Approval  of  Airborne 
Loran-C  Systems  for  Use  in  the  US. 
National  Airspace  System  and  Alaska." 

d.  Advisory  Circular  27-1, 
"Certification  of  Normal  Category 
Rotorcraft."  This  document  shooid  be 
referenced  to  determine  if 
considerations  beyond  those  contained 
in  this-advlsory  circular  are  necessary 
when  installing  a  multi-sensor  area 
navigation  system  in  a  normal  category 
rotorcraft.  If  necessary,  AC  27-1  will 
address  those  items  peculiar  to 
rotorcraft  installations. 

e.  Advisory  Circular  29-2. 
"Certification  of  Transport  Category 
Potorcraft."  This  document  should  be 
referenced  to  determine  if 
considerations  beyond  those  contained 
in  this  advisory  circular  are  necessary 
when  installing  a  multi-sensor  area 
navigation  system  in  a  transport 
category  rotorcraft  If  necessary,  AC  29- 
2  will  address  those  items  peculiar  to 
transport  category  rotorcraft 
installations. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  AC-20-XX 
may  be  obtained  by  contacting  the 


person  under  ''For  Further  Information 
Contact." 

AC-20-XX  refisreaces  Technical 
StandardOraferfFSCH  CIIS.  Area 
NavigaMonmuipniant  aaingMritK 
Sensor  Inpats."  copies  of  the  TSO  may 
be  obtahwdfcoBi  IhaOn^itMent  of 
Transportation.  Federal  Aviation 
Administration.  Office  of  Airworthiness. 
Aircraft  Engineering  Division.  AWS-loa 
800  Independetrce  Avenue  SW.. 
Washington,  DC  20691. 

AC-90-82,  "Random  Area  Navigation 
Routes."  AC  20-lOlC.  "Airworthiness 
Approval  of  Omega/VLF  Navigation 
Systems  for  use  in  the  U.S.  National 
Airspace  System  and  Alaska,"  and  AC 
20-121A.  "Airworthiness  Approval  of 
Loran-C  Systems  for  use  in  the  U.S. 
National  Airspace  System  and  Alaska." 
Copies  may  be  obtained  from  the 
Department  of  Transportation. 
Subsequent  Distribution  Unit  (M-494.3). 
Washington.  DC  20691. 

AC-27-1.  "Certification  of  Normal 
Category  Rotorcraft"  and  AC-29-2. 
"Certification  of  Transport  Category 
Rotorcraft"  Co^ea  may  be  ordraed 
from:  Superintendent  of  Documents.  U.8. 
Government  Printing  Office. 
Washington.  DC  20402. 

Also  the  proposed  AC  incorporates 
Radio  Technical  Commission  for 
Aeronautics  (RTCA).  Document  No. 
RTCA/DO-16(M3,  "Environmental 
Conditions  and  Test  Procedures  for 
Airborne  Equipment"  Document  No. 
RTCA/DO-178A.  "Software 
Considerations  in  Airborne  Systems  and 
Equipment  Certification."  and  Document 
No.  RTCA/DO-187.  "Minimum 
Operational  Performance  Standards  for 
Airborne  Area  Navigation  Equipment 
Using  MuHi-Sensor  Inputs."  Cc^es  may 
be  purchased  from  the  RTCA 
Secretariat,  One  Mcttierson  Square, 
1425  K  Street  NW..  Suite  500. 
Washington,  DC  20005. 

Issued  In  Washington.  DC  on  November  4. 
1987. 
Thomas  E.  McSweeny. 

Manager.  Aircraft  Engineering  Division. 
Office  of  Airworthiness. 
|FR  Doc.  87-28332  Filed  11-13-67:  a.4S  ami 
bsjuno  coot  «»10-n-M 


AirwortMness  Approval  of  Vertical 
Navigation  (VNAV)  Systems  for  use  in 
the  U.S.  Nationai  Airspace  Syftem  . 
(MAS)  and  Alaska 

AOENCV:  Federal  Aviation 
AdministroMon  (FAA).  DOT. 

action:  Notice  of  availability  of 
advisory  circular  (AC)  and  request  for 
comment 


StJMMAIIY:  This  proposed  advisory 
circular  identified  as  AC-20-XX. 
establishes  an  acceptable  means,  but 
not  the  only  means,  of  obtaining 
airworthiness  approval  of  an  airborne 
vertical  navigation  system  for  use  under 
VFR  (visual  flight  rules)  and  IFR 
(instrument  flight  rules)  within  the 
conterminous  United  States,  Alaska, 
and  surrounding  U.S.  waters.  Like  all 
advisory  material,  this  advisory  circular 
is  not  in  itself,  mandatory  and  does  not 
constitute  a  regulation.  It  is  issued  for 
guidance  purposes  and  to  outline  one 
method  of  compliance  with 
airworthiness  requirements.  As  such, 
the  terms  "shall"  and  "must"  used  in 
this  advisory  circular  pertain  to  an 
applicant  who  chooses  to  follow  the 
method  presented.  The  guidelines 
provided  in  this  proposed  Advisory 
Circular  supersede  those  of  AC  90-45A 
for  Omega/VLF  navigation  equipment 
described. 

date:  Comments  must  identify  the  AC 
file  number  and  be  received  on  or  before 
March  11. 1988. 

ADDRESS:  Send  all  romments  on  the 
proposed  advisory  circular  to: 
Federal  Aviation  Administration, 
Technical  Analysis  Branch,  AWS-120, 
Aircraft  Engineering  Division.  Office 
of  Airworthiness.  File  No.  AC-20-XX- 
PCD-2,  800  Independence  Avenue 
SW.,  Washington.  DC  20591 
Federal  Aviation  Administration,  Room 
335. 800  Independence  Avenue  SW.. 
Washington.  DC  20591 
FOR  FURTHER  INFORMATION  OONTACR 
Mr.  Nickolus  O.  Rasch,  Technical 
Analysis  Branch.  AWS-120,  Aircraft 
Engineering  Division,  Office  of 
Airworthiness,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591 
Telephone  (202)  267-9569. 

Comments  received  on  the  proposed 
advisory  circular  may  be  examined, 
before  and  after  the  conunent  closing 
date  at  Room  335,  FAA  Headquarters 
Building  (FOB-lOA)  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
between  8:30  a.m.  and  4:30  p.m. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  revision 
listed  in  this  notice  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desire  to  the  aforementioned 
specified  address.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of 
Airworthiness  before  issuing  the  final 
AC 


Background 

The  proposed  AC-20-XX  will  include 
information  for  airworthiness  approval 
of  a  vertical  navigation  (VNAV)  system 
for  use  under  VFR  (visual  flight  rules) 
and  IFR  (instrument  flight  rules)  within 
the  conterminous  United  States,  Alaska, 
and  surrounding  U.S.  waters. 

Related  FARS.  Federal  Aviation 
Regulations  (FAR)  Parts  23, 25,  43,  and 
91. 

Related  Reading  Materials,  a.  Federal 
Aviation  Administration/Technical 
Standard  Order  (TSO  C115.  Area 
Navigation  Equipment  using  Multi- 
Sensor  inputs:  TSO  C60b.  Area 
Navigation  Equipment  Using  Loran-C 
Inputs:  and  TSO  C120,  Area  Navigation 
Equipment  Using  Omega/VLF  Inputs. 

b.  Radio  Technical  Commission  for 
Aeronautics  (RTCA).  Document  No. 
RTCA/DO-160B,  "Environmental 
Conditions  and  Test  Procedures  for 
Airborne  Equipment",  Document  No. 
RTCA/DO-178A,  "Software 
Considerations  in  Airborne  Systems  and 
Equipment  Certification";  RTCA/DO- 
187,  "Minimum  Operational 
Performance  Standard  for  Airborne 
Area  Navigation  Equipment  Using  Multi- 
Sensor  Inputs";  RTCA/DO-194, 
"Minimum  Operational  Performance 
Standards  for  Airborne  Area  Navigation 
Equipment  Using  Loran-C  Inputs":  and 
RTCA/DO-190,  "Minimum  Operational 
Performance  Standards  for  Airborne 
Area  Navigation  Equipment  Using 
Omega/VLF  Inputs". 

How  to  Obtain  Copies 

A  copy  of  the  proposed  AC-2-XX  may 
be  obtained  by  contacting  the  person 
under  "For  Further  Information 
Contract." 

AC-20-XX  references  to  Technical 
Standard  Order  (TSO)  C120,  "Area 
Naviga^on  Equipment  Using  Omega/ 
VIF  In^tts"  and  TSO  CfiOb,  "Area 
Navigation  Equipment  Using  LORAN-C 
Inpute";  and  TSO-C115.  "Area 
Navigation  Equipment  Using  Multi- 
Sensor  Inputs.  Copies  of  these  TSO's 
may  be  obtained  from  the  Department  of 
Transportation.  Federal  Aviation 
Administration,  Office  of  Airworthiness, 
Aircraft  Engineering  Division,  AWS-lOO, 
800  Independence  Avenue  SW.. 
Washington,  DC  20591. 

Copies  of  the  related  RTCA 
documents  RTCA/DO-160B. 
"Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment;" 
RTCA/DO-178A,  "Software 
Considerations  in  Airborne  Systems  and 
Equipment  Certification;"  RTCA/DO- 
187,  "Minimum  Operational 
Performance  Standards  for  Airborne 
Area  Navigation  Equipment  Using  Multi- 


Sensor  Inputs:"  RTCA/DO-190 
"Minimum  Operational  Performance 
Standards  for  Airborne  Area  Navigation 
Equipment  Using  Omega/VLF  Inputs;" 
andRTCA/DO-194  "Minimum 
Operational  Performance  Standards  for 
Airborne  Area  Navigation  Equipment 
Using  LORAN-C  Inputs;"  may  be 
purchased  from  the  RTCA  Secretariat 
One  McPherson  Square,  1425  K  Street 
NW.,  Suite  500,  Washington.  DC  20005. 

Issued  in  Washington,  DC.  on  Novemtier  4. 
1987. 

Thomas  E.  McSweeny. 

Manager,  Aircraft  Engineering  Division, 
Office  of  Airworthiness. 

(FR  Doc.  87-26322  FUed  11-13-67;  8:45  am] 
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Emergency  Evacuation  Slides,  Ramps, 
and  SIkle/Raft  Combinations 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  availability  of 
proposed  revision  to  technical  standard 
order  (TSO)  and  request  for  conmients. 

SUMMARY:  The  proposed  revision  to 
TSO-C69a  prescribes  the  minimum 
performance  standards  that  emergency 
evacuation  slides,  ramps,  and  slide/rafi 
combinations  must  meet  to  be  identified 
with  the  marking  'TSO-C69b." 
date:  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
December  31. 1967 

address:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Technical  Analysis  Branch,  AWS-120, 
Aircraft  Engineering  Division,  Office 
of  Airworthiness— File  No.  TSO-C69b, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591 

Or  deliver  comments  to: 

Federal  Aviation  Administration.  Room 

335,  800  Independence  Avenue  SW.. 

Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Bobbie  ).  Smith,  Technical  Analysis 
Branch,  AWS-120,  Aircraft  Engineering 
Division,  Office  of  Airworthiness, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington,  DC  20591. 

Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Room  335,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue  SW.. 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m. 
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supmnwrr  ARV  infowmation: 
Comment*  Invited 

I 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  final 
TSO. 
Backgnwnd 

The  proposed  revisions  to  TSO-C89a 
will  include  new  and  revised  material 
test  requirements,  new  slide  inflation 
times,  and  elimination  of  the  j 

requirement  for  a  structural  back   |  - 
support  on  the  sUde/raft  combination. 

An  announcement  of  the  availability 
of  proposed  TSO-C09b  to  incorporate 
provisions  for  quick-release  girts  and 
handholds  for  emergency  evacuation 
slides  was  published  in  the  Federal 
Registar  for  public  comment  on  June  27, 
1986.  The  comment  period  closed 
October  17. 1986.  and  after  careful 
scrutiny  of  relevant  comments.  TSO- 
C89b  was  finalized  for  issuance. 
However,  it  was  understood  at  that  time 
that  certain  additional  important  safety 
related  changes  were  being  developed 
for  TSO-CeS  incorporation  by  the 
Design  and  Certification  working  group 
of  the  Emergency  Evacuation  Task 
Force.  This  task  force  was  formed  at  the 
FAA  sponsored  public  technical 
conference  in  Seattle,  Washington,  from 


September  3-5, 1985,  to  discuss  related 
emergency  evacuation  topics.  The  group 
was  chartered  to  review  and  discuss 
existing  emergency  evacuation 
regulations  under  Parts  25  and  121  and 
recommend  regulatory  and 
nonregulatory  changes.  Since  it  was 
understood  that  the  group 
recommendations  were  forthcoming,  it 
was  considered  prudent  to  delay 
issuance  of  the  final  version  of  TSO- 
C69b  until  the  FAA  had  the  opportunity 
to  seek  public  comment  on  the 
additional  proposed  changes.  Then, 
after  assessment  of  these  comments,  the 
new  change  could  be  consolidated  with 
the  already  appraised  changes  into  the 
final  version  of  TSO-C69b.  There  is  no 
need  to  republish  the  entire  proposed 
TSO-C69b  since  these  additional 
proposals  do  not  affect  the  previously 
appraised  proposal. 

The  Proposed  Revisions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  revise 
Technical  Standard  Order  (TSO)  C68a 
as  follows: 

Appendix  1.  Federal  Aviation 
Administration  Standard  for  Emergency 
Evacuation  Slides.  Ramps,  and  Slide 
Raft  Combinations 

Part  I:  Inflatable  Emergency  Evacuation 
Slideg  and  Overwing  Exit  Ramps 

******* 

3.  Materials  and  Workmanship. 


3.1.4.1    Strength.  Coated  fabrics  used  for 
these  applications  must  conform  to  the 
following  minimum  strength  after  aging: 
Tensile  Strength  (Grab  Test) 
Warm  190  pounds/inch 
Fill  190  pounds/inch 
Tear  Strength  {Trapezoid  Test  or  Tongue 

Test) 
Surfaces  except  walking/ sliding  surface:  13  x 

13  pounds/inch  (minimum) 
Walking/Sliding  surface:  56  x  56  pounds/inch 

(minimum) 
Puncture  Strength— Walking/Sliding  surface 
67  pounds  force 


3.1.4.4    Hydrolysis.  Pressure  holding 
coated  fabrics,  including  seams,  must  be 
shown  to  be  resistant  to  hydrolysis,  as 
follows.  It  must  be  shown  by  tests  specified 
in  5.0  that  the  porosity  of  the  basic  pressure 
holding  material  is  not  increased  as  a  result 
of  the  material  being  subjected  to  hydrolysis 
conditioning.  Seam  strength  and  coat 
adhesion  must  not  be  reduced  more  than  10% 
as  a  result  of  hydrolysis  conditioning. 


4.13  Inflation. 

***** 

4.14  Inflation  Time.  Except  for  wing-to- 
ground  slides,  the  device  must  be 
automatically  erected  in  6  seconds  after 
actuation  of  inflation  controls  is  begun.  The 
wing-to-ground  slide,  or  wing-to-ground 
portion  of  a  ramp/slide  combination,  must  be 
erected  in  not  more  than  10  seconds  after 
actuation  of  the  inflation  controls. 
***** 

5.  Material  Tests.  The  material  tests 
required  in  paragraph  3.0  (Part  I)  of  this 
standard  must  be  conducted  in  accordance 
with  the  following  test  methods  or  other 
approved  equivalent  methods: 


Test  required 


Accelerated  Age 

Tensile  Strengtti  (Grab  Test) 

Tear  Strength  (Trapezoid  Test) . 

Tear  Strangth  (Tongue  TesQ 

Ply  Adhesion  ....„_.. _._. 

^^Q0f  Aonesion  «.■... .»»... 


Seam  Shear  Strer>gth 

Seam  Peel  Strength 

Puncture  Strength 

Hydro|ysis  Conditioning 

Porosity  Test  (Hydrolysts).. 


Tests  method 


Federal  test  method  standard  No.  191 A  dated  July  20, 1978 


Method  5850 - 

Method  5100 - 

Method  51 36(4) ...„ 

Method  5134  (Alternate  to  Trapezoid  Test  See  3.1.4.1). 

MettTOd5960 

MettKXl5970 

Method  5460(4) 


Method  5960.. 


Other  test 
method 


Per  Note  (1). 


Per  Note  (5). 
Per  Note  (2). 
Per  Note  (3). 
Per  Note  (6). 
Per  Note  (7). 
Per  Note  (6). 
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surface  and  prevent  slippage  during  the  test. 
A  piercing  instrument  with  its  end 
conforming  to  Figure  1  shall  he  forced  against 
the  fabric  at  approximately  the  center  of  the 
area  enclosed  by  the  specimen  holder.  The 
force  required  to  puncture  the  specimen  shall 
not  be  less  than  the  specified  67  pounds. 

(7)  Each  sample  shall  be  exposed  to  a 
teipperature  of  58  "C  and  a  relative  humidity 
of  95  percent  for  a  period  of  50  days. 

(8)  Porosity  testing  conducted  for 
hydrolysis  resistance  shall  be  conducted  with 
the  test  apparatus  specified  in  Appendix  2,  or 
an  equivalent  test  method  approved  by  an 
aircraft  certification  office.  Note  Section  3  of 
Appendix  2  for  specimen  size  and  mounting 
information  (3.1, 3.7).  Tests  should  be 
conducted  at  slide  nominal  operating 
pressure  for  a  duration  of  30  minutes. 
Porosity  is  indicated  by  a  loss  in  diamber 
pressure  during  testing.  Pressure  loss  for 
material  specimens  after  hydrolysis 
conditioning  shall  not  be  greater  than  the 
pressure  loss  for  the  material  before 
conditioning. 


Part  II:  Inflatable  Emergency  Evacuation 
Slide/Raft  Combinations 

***** 

4.1.1  Capacity,  Alternate  Rating  Methods. 
in  lieu  of  the  rated  capacity  as  determined  by 
paragraph  4.1  (Part  11]  of  this  standard,  one  of 
the  following  methodslqay  be  used: 

4.1.1.1    The  rated  ca^city  of  a  slide/raft 
combination  for  the  raft  n^ode  may  be 
determined  by  the  number  of  occupant 
seating  spaces  which  can  be  accommodated 
within  the  occupiable  area  exclusive  of  the 
perimeter  structure  (such  as  buoyancy  tubes) 
without  an  overlapping  of  the  occupant 
seating  spaces.  The  occupant  seating  space 
may  not  be  less  than  the  following  size: 


S.4  1lMlw« 


14.7 


7.2  indMs 


4.1.1.2    The  rated  capacity  of  the  slide/raft 
may  be  determined  on  the  basis  of  a 
controlled  pool  or  fresh  water  demonstration 
which  includes  conditions  prescribed  under 
paragraph  SiS.l  (Part  II)  of  this  standard  and 
the  following: 

4.1.1.2.1  The  sitting  area  on  the  slide/raft 
deck  may  not  be  less  than  3.0  feet  '  person. 

4.1.1.2.2  At  least  30  percent  but  no  more 
tlian  50  percent  of  the  participants  must  t>e 
female. 

4.1.1.23    Except  as  provided  below,  all 
participants  must  select  their  sitting  space 
without  outside  placement  assistance.  A 
slide/raft  commander,  acting  in  the  capacity 
of  a  crewateniber,  may  direct  occupant 
seating  to  the  extent  necessary  to  achieve 
reasonable  weight  distribution  within  the 
slide/raft. 

4.1.1.2.4    All  participants  must  not  have 
practiced,  rehearsed,  or  have  had  the 
demonstration  procedures  described  to  them 
within  the  past  6  months. 
*     .    *         *         *         * 


UMI 


Notes 

(1)  Samples  for  the  accelerated  aging  tests 
must  be  exposed  to  a  temperature  of  158  ±5 
degrees  F  for  not  less  than  168  hours.  After 
exposure,  the  samples  must  be  allowed  to 
cool  to  70±2  degrees  for  neither  less  than  16 
hours  nor  more  than  96  hours  l>efore 
determining  their  physical  properties  in 
accordance  with  3.1  (Part  I)  of  this  standard. 


(2)  Each  sample  shall  consist  of  two  strips  2 
inches  maximum  width  by  5  inches  maximum 
length  bonded  together  with  an  overlap  V* 
inches  maximum.  The  free  ends  must  be 
placed  in  the  testing  machines  descrit>ed  Jn 
Method  5100  and  separated  at  rate  of  12±0.5 
inches  per  minute.  The  average  value  of  two 
samples  must  be  reported.  Samples  may  be 
multilayered  as  required  to  provide  adequate 
strength  to  ensure  against  premature  material 
failure. 


(3)  Separation  rate  must  be  2.0  to  2.5  inches 
per  minute. 

(4)  Federal  Test  Method  Standard  No.  191 
in  effect  December  31. 1968. 

(5)  ASTM  Method  D1434-82,  Procedure  V. 
approved  July  30, 1982,  is  an  acceptable 
alternate  method. 

(6)  The  fabric  shall  be  tested  in  a  specimen 
holder  constructed  in  accordance  with  Figure 
1.  The  fabric  shall  be  clamped  tightly  in  the 
specimen  holder  to  present  a  wrinkle-free 
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SPECIMEN  HOLDER 


DIMENSION  IN  INCHES 


FIGURE  I.   PIERCING  INSTRUMENT  AND  SPECIMEN  HOLDER 
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How  lo  Obtain  Copies 

A  copy  of  TSO-C69a  may  be  obtained 
by  contacting  the  person  under  "RM 
FURTtlER  INFORMATION  CONTACT." 

Issued  in  Washington.  DC  on  October  28, 
1987. 

lofaa  K.  HcGratk. 

Acting  Manager,  Aircraft  Engineering 

Division,  Office  of  Airworthineaa. 

\¥K  Ooc.  87-28323  Filed  11-13-87;  8:45  am) 

BILUNa  COM  4S10-tMI 


UrtMfi  Mass  Transportation 
Administration 

AvailabHIty  of  Draft  Supplemental 
Environmental  Impact  Statement/ 
Sutisequent  Environmental  Impact 
Report  (SEIS/SEIR)  and  Pui>llc  Hearing 
for  the  Los  Angeles  Ran  Rapid  Transit 
Project  (Metro  Ran) 

agency:  UrtMn  Mass  Transportation 

Administration.  DOT. 

action:  Notice  of  availability  of  Draft 

Supplemental  Environmental  Impact 

Statement/Draft  Subsequent 

Environmental  Impact  Report  and  Public 

Hearing. 

summary:  The  Urban  Mass 
Transportation  Administration  (UMTA) 
and  the  Southern  Califtmtia  Rapid 
Transit  District  (SCRTD)  have 
completed  a  SEIS/SEIR  for  the  Los 
Angeles  Metro  Rail  profect.  This  new 
document  will  augment  the  November 
1983  Final  Environmental  Impact  Report 
and  the  December  1983  Final 
Environmental  Impact  Statement  for  the 
Los  Angeles  Rail  Rapid  Transit  (Metro 
Rail)  Project,  an  18.6-miIe  rail  rapid 
transit  system.  This  SEIS/SEIR  is 
necessitated  by  proposed  changes  to  a 
segment  of  the  presently  adopted  project 
arising  out  of  the  Congressional 
mandate  which  requires  that  no  part  of 
the  Metro  Rail  project  will  tunnel  into  or 
through  any  zone  designated  as  a 
potential  risk  zone  for  subsurface  gas 
concentrations.  According  lo  section 
1502.9(c)(1)  of  the  National 
Environmental  Policy  Act  of  1969  and 
section  15162(a)  of  the  California 
Environmental  Quality  Act  Guidelines, 
an  SEIS/SEIR  will  be  prepared  when 
there  have  been  significant  changes  in 
the  proposed  action.  The  purpose  of  this 
supplemental  report  is  to  present 
alternatives  fm*  a  portion  of  the 
originally  proposed  all  subway 
alignment.  A  public  hearing  is  also 
scheduled  for  December  18, 1967.  to 
offier  opportunity  for  the  public  to 
comment  on  the  alternative  alignments 
and  their  respective  environmental 
impacts. 


FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Carmen  C.  Clark.  UMTA  Region  IX. 
211  Main  Street,  Suite  1160,  San 
Francisco.  California  94105;  telephone 
(415)  974-7317  or  Mr.  Nadeem  Tahir. 
P.R,  Manager,  Environmental 
Engineering,  Southern  Caliromia  Rapid 
Transit  District,  425  South  Main  Street, 
Los  Angeles.  California  90013;  telephone 
(213)  972-6439. 

SUPFLEMENTARY  INFORMATION: 

Purpose:  The  purpose  of  the  SEIS/ 
SEIR  is  to  study  alternative  alignments 
for  that  portion  of  the  Metro  Rail  Project 
which  is  between  the  Minimum 
Operable  Segment  (MOS-1,  a  4.4-mile 
project,  from  the  yard  and  shops  near 
Union  Station  to  the  Wilshire/Alvarado 
Station)  and  the  Universal  City  station. 
The  aUgnment  from  Universal  City  to 
the  North  Hollywood  terminus  and  the 
project  identified  as  MOS-1  remain 
unchanged.  Based  on  staff  analysis  and 
public  and  agency  input,  six  alternatives 
have  been  considered  in  the  SEIS/SEIR. 
These  include  five  build  alternatives 
and  a  revised  Null  Alternative  which 
includes  the  MOS-1  project  now  under 
construction. 

Project  Description:  The  project  is  the 
segment  of  the  Metro  Rail  Project  which 
is  beyond  MOS-1  and  ends  at  the 
Universal  City  Station.  It  consists  of  the 
realignment  of  the  segment  to  avoid 
tunneling  through  potential  risk  zones. 
The  new  alignment  may  be  in  subway  or 
aerial  configuration.  The  technology  will 
be  the  same  conventional,  high  capacity, 
high  speed  rail  rapid  transit  as  in  the 
currently  adopted  project. 

Project  Location  and  Alternatives: 
The  project  is  located  in  Los  Angeles, 
California,  in  an  area  defined  as  the 
Regional  Core  or  central  part  of  the 
urbanized  area. 

Currently,  six  alternatives  are  under 
consideration.  These  are  briefly 
described  as  follows: 

•  The  Null  Alternative  consists  of  the 
segment  of  Metro  Rail  now  under 
construction  from  the  yards  and  shops 
near  Union  Station  to  the  Wilshire/ 
Alvarado  Station,  and  certain  bus  and 
TSM  improvements  planned  for  the 
study  area. 

•  Alignment  1  is  all  subway  with 
tunneled  portions  on  Wilshire  Boulevard 
to  Western  Avenue,  on  Vermont 
Avenue.  Hollywood  Boulevard, 
Highland  Avenue  and  Lankershim 
Boulevard. 

•  Alignment  2  is  partly  in  subway  on 
Wilshire  Boulevard  to  Western  Avenue, 
on  Vermont  Avenue,  Hollywood 
Boulevard  Highland  Avenue,  and 
Lankershim  Boulevard,  with  aerial 
segments  along  Wilshire  Boulevard. 


Vermont  Avenue  and  Hollywood 
Boulevard. 

•  Alignment  3  is  in  subway  on 
Wilshire  Boulevard,  Crenshaw  Avenue 
and  Pico  Boulevard  to  San  Vicente 
Boulevard,  and  Highland  Avenue,  with 
aerial  and  subway  segments  along 
Vermont  Avenue  and  on  Hollywood 
Boulevard. 

•  Alignment  4  is  partly  in  subway  on 
Wilshire  Boulevard  to  Western  Avenue, 
on  Vermont  Avenue,  Sunset  Boulevard, 
Highland  Avenue,  and  Lankershim 
Boulevard,  with  aerial  segments  along 
Wilshire  Boulevard,  Vermont  Avenue 
and  Sunset  Boulevard. 

•  Alignment  5  is  in  subway  on 
Wilshire  Boulevard  to  Western  Avenue, 
and  on  Western  Avenue,  Sunset 
boulevard.  Highland  Avenue  and 
Lankershim  Boulevard,  with  an  aerial 
segment  on  Wilshire  Boulevard  from 
Western  Avenue  to  Fairfax  Avenue. 

A  vailobiiity  of  the  Draft  SEIS/SEIH 
Copies  of  the  Draft  SEIS/SEIR  and  the 
1903  FEIS  are  available  effective 
November  17. 1987,  at: 

RTD  Library  and  Information  Center,  5lh 
Floor,  425  South  Main  Street,  Los 
Angeles,  CA  90013 

City  of  Los  Angeles  Municipal  Reference 
Library.  City  Hall  East.  Room  53a  20 
North  Main  Street,  Los  Angeles,  CA 
90013 

You  may  obtain  a  copy  of  the  Draft 
SEIS/SEIR  by  calling  the  RTD  Manager 
of  Environmental  Engineering  at  (213) 
972-6439.  Many  civic  and  community 
organizations  and  government  agencies 
are  being  mailed  copies  directly. 

Public  Hearing:  The  Rapid  Transit 
Committee  of  the  Board  of  Directors  of 
&e  RTD  will  bold  a  public  bearing  for 
the  purpose  of  receiving  testimony  on 
the  Draft  SEIS/SEIR.  The  hearing  is  set 
for  10:00  a.m..  December  18. 1987,  in  the 
RTD  Board  Room.  Second  Floor.  425 
South  Main  Street  Los  Angeles. 

How  to  Participate:  The  public  is 
invited  to  participate  in  the  review  of 
the  SEIS/SEIR.  You  may  submit  your 
comments  on  the  document  in  writing  or 
in  person.  Comments  will  be  received 
until  January  2, 1988. 

Written  Comments:  Please  send  your 
written  response  to:  Mr.  Nadeem  Tahir, 
P.E.,  Manager  Environmental 
Engineering,  Southern  California  Rapid 
Transit  District.  425  South  Main  Street, 
Los  Angeles,  California  90013, 
Telephone:  (213)  972-6439  or  Ms. 
Carmen  Clark,  Urban  Mass 
Transportation  Administration.  Region 
IX,  211  Main  Street.  Suite  1160.  San 
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Francisco.  CA  94105,  Telephone:  (415) 

974-7317. 

Brigid  HyoM-Ghwin. 

R^ionel Administrator.     '  .'■ .-"'..,/ 1;^.  , 
|PR  Doc.  87-^28349  Piled  IlilS^'ftM  «^ 
MUMa  COK  ««1«-«7-li    ..      . 

^ — \ .  ,  'MJ -^ ^ 

DEPARTMEirr  OF  THE  TF£ASURY 


Customs  Service 

(TJ>.S7-139]  „•: 

Customhouse  Broiter's  License; 
Cencelstton;  CanceNstion  of 
Customhouse  Broker's  Ucenee  Nos. 
5930and5S16 

Notice  is  hereby  given  that  the 
Commissioaar  of  Customs,  on  November 
4, 1987,  pursuant  to  section  641.  Tariff 
Act  of  1930,  as  amended  (19  U,S.C.    i 
1641),  and  Part  111  of  the  Customs    { 
Regulations,  as  amended  (19  CFR  Part 
111),  cancelled  with  prefudice  the 
individual  customhouse  broker's 
licenses  No.  5930  and  5816  issued  to 
Katharine  ).  Segall  on  October  2, 1978 
and  May  15, 1978  for  the  Customs 
Districts  of  San  Diego  and  San 
Francisco,  California.  The  decision  is 
effective  as  of  November  4, 1987.  .   . 
WilUam  von  Raab.  I 

Commissioner  of  Customs. 
(FK  Doc.  87-28333  Filed  ll-13-«7:  &-4S  ai»l 
MLLMQ  GOOC  4aiM>I-M  I 

[TJ).t7-13S] 


Recordstion  of  Trede  Nsmei 

"fl-  ..■■■■liim" 

■Hvwnmf 

AOCNCV:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Notice  of  recordation. 

IUMSUWy;  On  August  3, 1987,  a  notice  of 
application  for  the  recordation  under 
section  42  of  the  Act  of  fuly  5, 1946,  as 
amended  (l5  U.S.C.  1124),  of  the  trade 
name  "BROWNING"  was  published  in 
the  Federal  Register  (52  FR  28773).  The 
notice  advised  that  before  final  action 
was  taken  on  the  application, 
consideration  would  be  given  to  any 
relevant  data,  views,  or  arguments 
submitted  in  writing  by  any  person  in 
opposition  to  the  recordation  and 
received  not  later  than  October  2. 1967. 
No  responses  were  received  in 
opposition  to  the  notice. 

Accordingly,  as  provided  in  S  133.14, 
Customs  Regulations  (19  CFR  133.14), 
the  name  "BROWNING"  is  recorded  as 
the  trade  name  used  by  Browning,  a 
corporation  organized  under  the  laws  of 
the  State  of  Utah,  located  at  Route  1, 
Morgan.. Utah  84050.  The  trade  name  is 


used  in  connection  with  the  following 
merchandise  manufactured  in  Belgium.' 
France,  England,  Italy,  West  Germany, 
Portugal  and  Canada:  hunting,  camping, 
and  sporting  goods  equipment  and 
accessories  and  sportswear  including 
shotguns,  rifles,  black  powder  rifles, 
pistols,  pistol  cases,  pistol  holsters, 
flexible  gun  cdses,  fitted  luggage  cases. 
recoil  pads,  sight  beads,  chokes  for 
shotguns,  scope  mount  rings  and  bases, 
rifle  slings  and  swivels,  magazine  plugs, 
,  gun  oil.  gun  cleaners,  gun  safes,  pocket 
'  knives,  knife  8harf>ener8,  fishing  and 
hunting  knives,  knife  sheaths,  knife 
honing  oil,  sleeping  bags,  coats,  jackets, 
parkas,  vests,  insulated  hunting  suits, 
hood8.'rain  jackets,  rain  coats,  rain 
pants,  rain  suits,  rain  parkas, 
underwear,  hunting  trousers,  hunting 
vests,  gloves,  mittens,  shooting  gloves, 
hats,  shirts,  belts,  belt  buckles,  insulated 
boots,  waterproof  boots,  boot  laces, 
boot  dressings,  socks,  wool  fleece 
bedding,  archery  bows,  cross  bows, 
archery  gloves,  shooting  tabs,  arm 
guards,  quivers,  nontelescopic  bow 
sights  and  slings,  bow  cases,  target 
.faces,  bow  strings,  fishing  rods,  rod 
blanks  and  cases,  hand-pulled  golf  carts, 
golf  clubs,  golf  bags  and  golf  club  head 
covers. 

date:  November  16, 1987. 
RM nHITHElimftWiaATION  CONTACT 
Beatrice  E.  Moore,  Entry,  Licensing  and 
Restricted  Merchandise  Branch,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229  (202-566-5765). 

Dated:  November  5, 1987. 
Ifloy  C  Laderberg, 

Acting  Chief.  Entry.  Licensing  and  Restricted 

Merchandise  Branch. 

(FR  Doc  87-28334  Fjled  11-13-87;  8:45  am] 
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IHscal  Service 

[DapL  Ore.  570, 1987  Rev.,  Supp.  Na  6] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  National  Reinsurance 
Corp.;  Change  of  Name 

The  National  Reinsurance 
Corporation,  a  Delaware  corporation, 
has  formally  changed  its  name  to 
National  Reinsurance  Corporation, 
effective  September  24, 1981,  The 
Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
51  FR  23946,  July  1. 1987.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury 
Department  Circular  570, 1987  Revision, 
to  reflect  this  change. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued,  effective  September  24, 


1961.  under  Sections  9304  to  9308,  Title 
31.  of  the  United  States  Code  to  National 
Reinsurance  Corporation.  Wilmington, 
Delaware.  This  Certificate  replaces  the 
Certificate  of  Authority  issued  tb  the 
Company  under  its  former  name.  The; 
underwriting  limitation  of  $14,961,000 
established  for  the  Company  as  of  Jaly 

1. 1987,  remains  unchanged  until  the  )uly 

1. 1988,  Revision  is  published. . 
Certificates  of  Authority  expire  on 

June  30,  each  year,  unless  revoked 
sooner.  The  certificates  are  subject  to 
subsequent  annual  renewal  so  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1,  in 
Department  Circular  57a  With  details  as 
to  Underwriting  Limitations,  areas  in 
which  licensed  to  transact  surety 
business,  and  other  information. 
Copies  of  the  Circular  may  be 
obtained  from  the  Department  of 
Treasury,  Financial  Management 
Service.  Finance  Division,  Surety  Bond 
Branch.  Washington.  DC  20226,  or  by 
calling  (202)  634-2381. 
MitdieU  A.  Lavina, 

Assistant  Commissioner,  Comptroller 
Financial  Management  Service. 

Dated:  Novembers,  1987. 

[FR  Doc  87-26321  Filed  11-13-87;  8:45  am] 
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Internal  Revenue  Service 

19M  Electronlc/llagnetic  lledia  Rling 
Test;  Form  5500  Returns 

AOENCV:  Internal  Revenue  Service, 
Treasury. 

action:  Forms  5500  (C  and  R) 
Electronic/magnetic  media  filing  test. 

summary:  The  Internal  Revenue  Service 
is  planning  to  conduct  a  pilot  program 
during  the  1988  filing  period  for 
Employee  Benefit  Plan  Returns/Reports. 
(Forms  5500-C  and  5500-R  with 
Schedules  A.  a  P  and  SSA)  to  be  filed 
electronically  or  via  magnetic  media. 
This  pilot  program  will  be  available 
without  geographic  limitation,  although 
all  processing  will  be  centralized  at  the 
Internal  Revenue  Service  Center  in 
Cincinnati,  OH.  Participants  must  have 
secured  prior  authorization  from  the 
Service.  Tax  practitioners,  plan 
administrators,  automated  preparers, 
software  companies,  service  bureaus 
and  other  interested  parties  can  obtain 
copies  of  the  draft  revenue  procedures 
by  writing  or  calling  the  Service;  these 
draft  procedures  will  be  available  by 
November  30. 1987.  Comments  on  the 
program  are  welcome. 


DATIe;  Expressions'  of  interest  are 
requested  by  December  31. 1967. 
Applications  to  participate  in  this  pilot, 
must  be  received  by  March  31. 1988.;   '  ' ! 
ADONEts:  Assistant  Commissioner 
(Planning.  Finance  and  Research). 
Internal  Revenue  Service.  1111       j  - 
Constitution  Avenue,  NW.,  Washbigtop, 
DC  20224  (Attn:  Technology  Research 
Office).  Telephone  202-376^0388  (not  a 
toll-free  number). 

•WMSMCNTANVmKMMATKNliThe 
Internal  Revenue  Service  is.  receiving  an 
increasing  volume  of  computer  prepared 
returns,  and  is  exploring  methods  to 
utilize  the  flexibility  provided  by 
computer  preparation  to  achieve 
efficiencies  of  processing.  The  Service 
has  recently  completed  a  successful 
pilot  test  of  electronic  filing  of  individual 
tax  returns  (Forms  1040. 1040A  and 


1040EZ)  and  electronic  and  magnetic 
tape  filing  of  Fprms  1041  and  1066.  The 
Internal  Revenue  Service  (IRS)  is 
planning  to  expand  the  pilot  test  to* 
encompass  the  filing  of  Form  5500-C 
and  5S00-JI  returns  {plan  years 
beginning  in  1987)  via  electronic 
transmission  or  on  magnetic  mediat ' 
These  returns  will  be  filed  beginning  in 
June,  1988. 

Electronic  and  magnetic  media  filing 
eUminates  most  of  the  manual  processes 
required  by  IRS  to  handle  paper 
documents,  which  will  increase  the 
quality  of  the  final  product,  speed  up  the 
processing  and  reduce  nnnecesfary 
correspondence.  For  thdse  fliers  who 
prepare  the  Form  5500  series  returns  and 
are  interested  in  participieiting  in  the  test,, 
the  draft  revenue  procedure  ^ould  be 
available  by  November  30, 1987. 
Generally,  the  revenue  procedure  virill 


•    '.••-*/* 


cair for  the  transmission,' either 
electronically  or  via  magnetic  media,  of 
all  the  data  currently  supplied  on  the 
paper  return,  including  those  schedules 
which  obii^Dy  accompany  the  return. 
Additionally,  filers  will  he  required  to 
transmit  to  the  IRS,  subsequent  to  the 
transmission  of  an  electronic  or 
magnetic  media  return,  a  separate  form 
with  certain  key  information  from  the 
return  and  the  signatures  of  the  preparer 
and  the  employer,  plan  sponsor  and/or 
plan  administrator.  A  consolidated  form 
has  been  approved  by  IRS  enabling 
preparers/fiiers  to  transmit  the  required 
information,  covering  multiple  returns, 
with  a  single  set  of  signatures. 
Joiin  D.  JohiMon. 

Assistant  Commissioner  (Planning.  Finance 
and  Research}. 

[FR  Doc  87-26538  Filed  11-13-67: 12:39  pm) 
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TMs  sectioiv  Of  lh»  fEOERAL  REGISTER 
contains .  I'loticMt  ol  moolinga  puMMisd 
under  the  "Government  in  lft»  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  5S2b(e)(3). 


CONStJMER  PNOOUCT  SAFETY 


i  AND  DATE  10:00  a.m..  Wednesday. 
November  la.  1967. 

LOCATION:  Room  556.  Westwood 
Towers.  5401  Westbard  Aveinie, 
Bethesda.  Md. 

STATUS:  Closed  to  the  Public. 

MATTERS  TO  BE  CONStOCREK 

1.  Compliance  Status  Report 

The  staff  witi  brief  the  Commission  on  a 
Compliance  Status  Report. 

Z  Enforcement  Matter  OS»  4057 

The  staff  will  brief  the  Commission  on 
Enforcement  Matter  OS«  4057. 

3.  Enforcement  Matter  OS»  3270 

The  Commission  wilt  consider  Enforcement 
Matter  OS«  3270. 

RM  A  RECORDED  MESSAGE  CONTAININQ 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  AOOmONAL 
NIFORMATION:  Sheldon  D.  ButU.  Office 


of  the  Secretary,  5401  Westbard  Ave.i  . 
Bethesd*.  Md.  20207  301-4<«?-«800: 

Sheldon  D.  Butte. 
Deputy  Secretary. 
November  12. 1987. 

|FR  Doc.  87-26439  Hied  11-12-87: 12:54  pm| 

BIUJNQ  COOC  •3S9-0«-ll 

FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  10K)0  B.Ri. — November 

20.1967. 

place:  Hearing  Room  One— 1100  L 
Street.  NW.,  Washington.  DC  20573. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  . 

1.  Exemption  of  Foreign-to-Foreign 

Agreements:  Proposed  Rulemaking. 

2.  Petition  for  Rulemaking  Filed  By  the 

International  Council  of  Containership 
Operators  Regarding  Service  Contract 
Provisions:  Most  Favored  Shipper  and 
Liquidated  Damage  Clauses. 

CONTACT  PERSON  FOR  MORE 
mformatiON:  Joseph  C.  Polking. . 
Secretary,  (202)  523-5725. 
loseph  C  PoUdi^, 

Secretary. 

(FR  Doc.  87-28454  Filed  11-12-87:  3:01  pm) 
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LEGAL  SERVICES  OORPORATIOH 

"FEDERAL'  REGISTER'*  OTATtON  OF 
PREVIOUS  AHiNOIMCEMENT:  Published 
November  12, 1987,  52  FR  43432. 

PREVIOUS  ANNOUNCED  TIME  AND  DATE 

OF  Meeting:  A  closed  Executive  Session 
will  commence  at  6:00  p.m.  on  Thursday, 
Novembekr  19.  and  continue  until  11:00 
p.m.  (Executive  Room.  A.  Third  Floor). 
The  openmeeting  will  commetice  at 
11:00  ajn.  oa  Friday,  November  20. 1987, 
and  continue  until  12:90  p.m.  it  will 
reconvene  at  1:30  p.m.  and  continue 
until  all  official  bitsiness  incompleted. 

EXPLANATION  OF  CHANGE:  Item  number 
five  of  the  previously  announced 
agenda,  (AJtnual  Grant  Process  and 
Competitive  Bidding),  has  been  deleted. 

CONTACT  PERSON  FOR  MORE 
MFORMATION:  R.  Michael  Cibeault. 
Acting  Publications  Adrainisbtitor.  (202) 
863-1^9. 

Date  Issued:  November  12, 1987. 
R.  Michael  Cibeault, 
Acting  Publications  Administrator. 
[FR  Doc  87-28452  Filed  11-12-87;  2:44  pm) 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  3. 4,  and  140 

ReUef  From  Regulation  as  a 
Commodity  Trading  Advisor  for 
Certain  Persons;  Relief  From 
Compliance  With  Subpart  B  of  Part  4 
for  Certain  Commodity  Pool 
Operators;  Disclosure  Documents  and 
Annual  Reports 

Correction 

In  rule  document  87-25280  beginning 
on  page  41975  in  the  issue  of  Monday, 
November  2. 1987,  make  the  following 
coirections: 

1.  On  page  41979,  in  the  second 
column,  after  footnote  23  insert  footnote 
24  to  read  as  follows: 

**See  Division  of  Trading  and  Markete 
Interpretative  Letter  No.  87-1.  n.  16.  supra. 

2.  On  the  same  page,  in  the  third 
column,  before  footnote  26  insert 
footnote  25  to  read  as  follows: 

^See.  e.g.,  Division  of  Trading  and  Markets 
Interpretative  Letter  no.  87-3,  Comm.  Fut.  L 
Rep.  (CCH)  1  23,730  ()uly  14, 1987),  wherein 
the  Division  found  that  in  operating  a  trust 
fund  an  insurance  company  would  come 
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within  the  spirit  and  intent  of  S  4.5.  Thus, 
assuming  all  other  conditions  are  met.  the 
lA/CTA  of  that  fund  would  be  eligible  for 
relief  under  §  4.14(a)(8). 

S4.14    [Corrected] 

3.  On  page  41965.  in  the  third  column, 
in  §  4.14(a)(8)(i)(B),  "business  or 
providing"  should  r«ad  "business  of 
providing". 

4.  On  the  same  page,  in  the  same 
column,  in  §  4.14(a)(8)(iii)(B),  "person 
qualiHed"  should  read  "person 
qualifies". 

BHJJNG  COOE  150S4IM> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  85  and  600 

[FRL-31764] 

Air  Poliution  Control;  Importation  of 
Nonconforming  Motor  Vehicles  and 
Motor  Vehicle  Engines 

Correction 

In  rule  document  87-21941  beginning 
on  page  36136  in  the  issue  of  Friday, 
September  25. 1987,  make  the  following 
corrections: 

1.  On  page  36152,  in  the  second 
column,  in  footnote  21,  in  the  third  line, 
"mode"  should  read  "model". 

S  85.1511    [Corrected] 

2.  On  page  36162,  in  the  second 
column,  in  §  85.1511(d).  in  the  eighth 
line,  insert  "not"  after  "may". 

MUJNO  COOC  1S0M14 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  141  and  178 

Entry  of  Consolidated  ShipmenU 

Correction 

In  proposed  rule  document  87-25470 
beginning  on  page  42310  in  the  issue  of 
Wednesday.  November  4. 1967,  make 
the  following  corrections: 

1.  On  page  42310,  in  the  second 
column,  under  SUMMARY,  in  the  10th 
line,  "consolidated"  was  misspelled. 

2.  On  the  same  page,  in  the  third 
column,  under  SUPPLEMENTARY 
INFORMATION,  in  the  last  paragraph,  in 
the  sixth  line,  "usually"  was  misspelled. 

3.  On  page  42311,  in  the  first  column, 
in  the  eighth  line,  after  "service"  insert 
"or". 

4.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  tenth  line,  "Now"  should  read 
"Nor". 

5.  On  page  42313,  in  the  first  column, 
in  the  17th  line.  "importers"'should 
begin  with  a  lower-case  "i". 

S  178.2    ICorrMted) 

6.  On  page  42314,  in  the  second 
column,  in  §  178.2.  in  the  table,  transfer 
"shipments  by  common  carrier"  from 
under  the  heading  "OMB  Control  No." 
and  insert  under  the  heading 
"Description"  after  "consolidated". 

8IUJN6  COOC  tS05-014> 
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DEPARTMENT  OF  TRANSPORTATION       1.  Background 


Research  and  Special  Programs    | 
Administration 

(Docii«t  Na  IRA-42]  | 

CaNf  omia  Department  of  INotor 
VeMdes;  Application  for  I 

inconsistency  Ruling  I 

AOCNCV:  Research  and  Special  Programs 
Administration,  DOT. 

action:  Public  notice  and  invitation  to 
comment. 


UMI 


:  California  Department  of 
Motor  Vehicles  has  applied  for  an 
administrative  ruling  determining 
whether  its  regulations  ort  training 
requirements  for  operators  of  vehicles 
carrying  hazardous  materials  are 
inconsistent  with  the  Hazardous 
Materials  Transportation  Act  (HMTA). 
and  the  Hazardous  Materials 
Regulations  (HMR)  issued  thereunder 
and.  therefore,  preempted  under  section 
112(a)  of  the  HMTA. 

DATES:  Comments  received  on  or  before 
December  31, 1987,  and  rebuttal 
comments  received  on  or  before 
February  19, 1988,  will  be  considered 
before  an  administrative  ruling  is  issued 
by  the  Director  of  the  Office  of 
Hazardous  Materials  Transportation. 
Rebuttal  comments  may  discuss  only 
those  issues  raised  by  comments 
received  during  the  initial  comment  r 
period  and  may  not  discuss  new  issues. 
AOORCSSES:  The  application  and  any 
cominent  received  may  be  reviewed  in 
the  Dockets  Unit,  Research  and  Special 
Programs  Administration.  Room  8426, 
Nassif  Building,  400  7th  Street.  SW.. 
Washington,  DC,  20590.  Comments  and 
rebuttal  comments  on  the  application 
may  be  submitted  to  the  Dockets  Unit  at 
the  above  address,  and  should  include 
the  Docket  Number,  IRA-42.  Three 
copies  are  requested.  A  copy  of  eadi 
comment  and  rebuttal  comment  must 
also  be  sent  to  Mr.  A.A.  Pierce,  Director, 
California  Dept.  of  Motor  Vehicles,  P.O. 
Box  932328.  Sacramento.  CA  94232-3280, 
and  that  fact  certified  to  at  the  time 
comment  is  submitted  to  the  Dockets 
Unit.  (The  following  format  is  suggested: 
"I  hereby  certify  that  copies  of  this 
comment  have  been  sent  to  Mr.  Pierce  at 
the  address  specified  in  the  Federal 
Register.") 

FOR  RNITHCII  MFOINIATtON  CONTACT: 
Edward  H.  Bonekemper,  III.  Office  of  the 
Chief  Counsel,  Research  and  Special 
Programs  Administration,  400  7th  Street. 
SW..  Washington.  DC  20590.  telephone 
202-366^4401. 

su^msmentahv  infoiimatwn: 


The  HMTA  (49  App.  U.S.C.  1801  et 
seq.)  at  section  112(a]  (49  App.  U.S.C. 
1811(a))  expressly  preempts  "any 
requirement,  of  a  State  or  political 
subdivision  thereof,  which  is 
inconsistent  with  any  requirement"  of 
the  HMTA  or  the  HMR  issued 
thereunder. 

Procedural  regulations  implementing 
section  112(a)  of  the  HMTA  and 
providing  for  the  issuance  of 
inconsistency  rulings  are  codified  at  49 
CFR  107.201  through  107.211.  An 
inconsistency  ruling  is  an  advisory 
administrative  opinion  as  to  the 
relationship  between  a  state  or  political 
subdivision  requirement  and  a 
requirement  of  the  HMTA  or  HMR. 
Section  107.209(c)  sets  forth  the 
following  factors  which  are  considered 
in  determining  whether  a  state  or  local 
requirement  is  inconsistent: 

(1)  Whether  compliance  with  both  the  slate 
or  local  requirement  and  the  HMTA  or  HMR 
is  possible  (the  "dual  compliance"  test):  and 

(2)  The  extent  to  which  the  state  or  local 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  tlie  HMTA 
and  the  HMR  (the  "obstacle"  test). 

Inconsistency  rulings  do  not  address 
issues  of  preemption  under  the 
Commerce  Clause  of  the  Constitution  or 
under  statutes  other  than  the  HMTA. 

2.  The  Application  for  Inconsistency 
RuUng 

On  October  13, 1987,  A.A.  Pierce. 
Director  of  the  California  Department  of 
Motor  Vehicles,  filed  en  inconsistency 
ruHng  application.  That  application 
requested  a  ruling  concerning  the 
consistency  of  §  S  100.00  through  100.11 
of  Title  13.  Chapter  1  of  the  Cahfomia 
Administrative  Code  with  the  HMTA 
and  the  HMR. 

Those  regulations  were  approved  by 
Cahfomia's  Office  of  Administrative 
Law  and  filed  with  the  Secretary  of 
State  on  September  15, 1987.  They  are 
reprinted  as  Appendix  A  to  this  Notice. 

The  following  is  a  brief  synopsis  of 
those  regulations: 

Section  lOOJX)  provides  that  Federal 
standards  and  requirements  govern  in  the 
event  of  a  conflict  between  these  regulations 
and  Federal  statutes  or  regulations. 

Section  100.01  contains  deflnitions  of  cargo 
tank,  tank  configuration,  combinations  of 
vehicles  with  any  tank  configuration,  and 
bulk  liquid  load. 

Section  100.02  contains  requirements  for 
out-of-state  drivers.  These  Include 
requirements  that  such  drivers  have  received 
the  training  specified  in  S  100.07  applicable  to 
the  hazardous  material  or  waste  being 
carried  and  carry  either  an  employer  notice 
to  that  effect  or  a  California  Non-ResidenI 
Special  Driver  Certificate  authorizing 


carriage  of  the  hazardous  material  or  waste 
being  carried. 

.Section  100.03  provides  for  certificate 
renewals. 

Section  100.04  provides  for  exceptions  to 
the  certificate  program. 

Section  100.05  specifies  bases  on  which  the 
Department  may  refuse  to  issue,  or  may 
suspend  or  revoke,  a  certificate. 

Section  100.06  establishes  a  program  for 
employer  certification  of  training  for 
liazardous  waste,  hazardous  materials  or 
bulk  liquid  loads. 

Section  100.07  sets  forth  the  detailed 
training  requirements  for  drivers  hauling 
hazardous  wastes,  hazardous  materials,  and 
bulk  hquids  in  combination. 

Section  100.08  describes  the  requirements 
for  employer-issued  certificates  of  driving 
experience. 

Section  100.00  authorizes  an  employer  to 
file  a  joint  application  if  it  meets  all  the 
requirements  of  Sections  100.06  through 

loaoa 

Section  100.10  contains  recordkeeping  and 
other  requirements  for  employers  authorized 
to  issue  certificates  of  training  or  certificates 
of  experience. 

Section  100.11  sets  forth  the  effective  dates 
for  these  regulations. 

The  application  requests  comparisons 
of  those  regulations  for  consistency  with 
Section  112(a)  of  the  HMTA  and 
SS  171.8. 177.800  and  177.823  of  the 
HMR.  Comparisons  will  be  made  of  the 
California  regulations  with  those  and 
any  other  relevant  provisions  of  the 
HMTA  and  the  HMR. 

The  application  also  requests  comp- 
arisoi\8  of  those  regulations  with  49  CFR 
391.4.  381.11. 391.15,  391.25,  391.35. 
391.41,  391.43.  391.45,  391.51,  and  391.65. 
Those  Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  are  made 
applicable  to  highway  carriers  of 
hazardous  materials  by  §  177.804  of  the 
HMR.  However,  when  the  FMCSR  were 
incorporated  by  reference  into  the  HMR, 
43  FR  4858  (Feb.  6, 1978).  such  action 
was  not  intended  to  change  the  intent, 
scope  of  application,  or  preemptive 
effects  of  the  FMCSR  as  they  existed 
under  their  original  statutory  authority 
(Interstate  Commerce  Act,  49  App. 
U.S.C.  304).  Therefore,  RSPA  will 
consider  the  preemptive  effects  of  49 
CFR  Parts  391, 392, 393,  and  396  only  to 
the  extent  those  effects  existed  prior  to 
their  incorporation  by  reference  into  the 
HMR.  Inconsistency  Ruling  2  (IR-2),  44 
FR  75566.  75568  (Dec.  20, 1979).  49  CFR 
390.30,  part  of  the  incorporation  by 
reference,  sets  out  the  standards  to  be 
used  in  considering  preemption  under 
the  FMCSR: 

Except  as  otherwise  specifically  Indicated. 
Paris  390  through  387  of  ttus  subchapter  are 
not  intended  to  preclude  States  or 
st^ivisions  thereof  from  establishing  or 
enforcing  States  or  local  laws  relating  to 
safety,  the  compliance  with  which  would  not  ' 


prevent  Mi  ooiiipUanG»witb4li«se 
regnLatiom  hy  thepefson  aoblactilKftto. 

ThestAlRdardtf  th^esta^Rshed  are 
esseqdall^  ide|Q^;Ba|).tcf  tbe.firs)  test  oaed 
to  determine  preemption,  imder  the 
HMTA;  i.e..  the  dual,  comphanoe  test.  . 
Therefore,  a  stat»!or4aca}  re^uireiaeat 
conoemiag a  sabiect addressed  bythe 
cited  FMCSR  provisions  is  preempted 
only  if  compliance  with  it  and  a 
provision  of  the  I^4CSR  is  iihixtssibie.' 
That  standard  will  be  used  ih  compario^ 
the  Califortaiai  regulation^  with  this    ' 
FMCSR. 

Finally.  California's  application 
requests  cempaiteons  of  its  regulations 
with  certaia  provisions  of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986.  Swrii  compartscas  cannot  nid  wiff 
not  be  made  in  tba  context  of  an 
inconsistent^  ruling,  the  woope  Of  which 
is  limited  to  pceemptioa  issues  under  ttie 
HMTA  and  the  HMR.  The  State  should 
address  those  issues-to  the  Fedsral. 
Highway  Adndnistiation. 

3.  Public  Comment '- 

Comments  ^ould  be  restricted  to  the 
issue  of  whether  section  lOOOO  through 
loail  of  Tttle  13wCbap(er  1  oftiM 
Califomia  Administrative  Cods  are 
inconsistent^  wid)  the  HMTA  and  the 
HMR  fincludbig  the  FMCSR  provisions 
incorporated  by  refereooe).  Persoas 
intending  to  comment  on  die  a|)filication 
should  examine  the  complete 
application  in  die  R^A  Dockets  Branch, 
including  the  text  of  those  regulations 
(Appeqdlx  A  to  this  Notice),  and  tiw 
procedures  governing  die  Department's 
consideration  of  iappBoations  for 
inconsistency  rulings  (49  CFR  107.20;- 
107.211). 
Alan  I.  RolmlB, 
Director.  Offic9  of  Haxardom»li4atenah, 

issued  in  Wasfatagton,  OC  oaNoveiaber  9, 

1«87. 

Appendix  A— Order  to  Adopt 
Regulatioas  of  the  Departneirt'of-Mbtor 
Vefaldes  Title  13;  CkHfHida 
Admittistnthre  Cttda,  CKapter  1 

Expcess  Tems 

Noticfr  is  hereby  give»  that  the 
Departmeniof  Motor  Vehiolasv  pursuant 
to  the  authority  vested  by-seettoir  3100. 
Vehicle  Code,  hereby  adoptotegiaiations 
in  Tide  13.  California  AdmlnistrBtive 
Code.  Chapter  t. 

The  cofrtent  of  thisadeptjenof 
regulations  is  set  fortb  iaaKpress  terms 
as  required  by  Coromasent  Code 
Section  1134aa(b), 

NottceisaAs»i^«s.^^i» 
provisioiiaafesfntlgw  <w6eOitt>ouj»^ 
I00i)7. 100J)9  aiutdiapeHdslenstt^ 
sectioa  I904(»pflrtoiaiag,  to  eertMleaiM  ? 
of  driver  I 


only  as  specified  in  section  100.11  and 
after  timely  notice  by  the  Department  of 
Motor  Vehicles.  •  ,-  .  -  : 

Special Ddvet Certificates';-  :^*^''''^''' 

100.00  Fedetat  Standards  and 
Requiremeatt^  :-.■>.! 

To  the  extent  that  the  provisions  of 
this  article  conflict  with  Federal  statutes 
or.  regulations,  the  Federal  standards 
and  requirements  shall  govern  the 
activities  otherwise  addressed  in  this 
article. 

Note:  Authority  cited:  Section  3100, 
Califomia  Vehicle  Code.  Reference:  Sections 
12804.1  and  128044.  Califomia  Vehicle  Code 
and  Title  49,  United  States  Code,  section 
1811. 

100.01  Definitions 

As  used  in  this  Article  and  Califomia 
Vehicle  Code  sections  3100  et  seq.  and 
12804.3.  the  following  definitions  shall 
apply: 

(a)  Cargo  Tank.  "Cargo  tank"  means 
any  tank(8)  permanently  attached  to,  or 
a  structural  part  of.  a  vehicle;  or  any 
bidk  liquid  or  compressed  gas  packaging 
that  is  not  permanenUy  atteched  to  a 
vehicle  and  by  reason  of  its  sise. 
construction,  or  method  of  attachment  is 
filled  or  emptied  without  removal  from 
the  vehicle.  The  term  does  not  include 
tenks  that  furnish  fuel  for  propulsion  of 
the  towing  vehicle,  or  auxiliary 
equipment  on  which  they  are  instelled. 
or  any  packaging  fabricated  to  cylinder 
specifications. 

(b)  Tank  Configuration.  A  "tank 
configtiratioo"  is  any  cargo  tank  having 
a  volumetric  capacity  of  more  than  1.000 
gallons  that  can  be  tued  for  the 
transportation  of  liquids.  Tank 
configuration  does  not  inditde  a  tank 
used  to  carry  fuel  necessary  for  the 
opertion  of  the  vehicle  or  equipment 
attached  to  a  vehicle. 

(c)  Combiitatima  of  Vehicle  with  any 
Tank  Configmatiom^  "Combinations  of 
vehicles  with  any  tank  configuratim" 
ate  any  combination  of  veUdes.  when 
one  or  more  of  the  vehicles  in  the 
combination  is  designed  to  transport  a 
liquid  in  a  cargo  teidt  having  a 
volumetric  capacity  of  more  than  1.000 
gallons. 

(d)  Bulk  Liquki  Load.  A  non-solid, 
non-gaseous  solution,  mixture, 
suspension.-  or  wetted  solid  in  mixture  or 
suspension  that  is  subject  to  surge 
during  transport  widUn  a  structure 
designed  to  contein  such  materials 
bavins'. a. vofaunetrfe capacity  of  more 
than  1.000  gaUeas.  Examples  of  liquids 
are  itMfy  gasoline,  ketchup,  molasses, 
cherrieaitt'Synip,  and  liquid  petttdeum 


NotK  AurtH>rity  Cited:  Section  310a 
CaUfomia  Vehicle  Code.  Reference:  Section 
12804.3,  CalBbmia  Vehicle  Code,  and  Tide  49. 
Code  of  Federai  Ragttlatioiu,  k  17t  A 

100.02   Requirements  For  Out-of-State 
Drivers 

A  driver  from  enotlier  state,  territory, 
or  country  is  authorized  to  drive  in 
Califomia  without  the  drivers  certificate 
required  by  Vehicle  Code  section 
12804.1  or  12804.3  providing  the  driver 
meete  all  of  the  fbllowring  requirements: 

(a)  Has  a  valid  driver's  license  of  the 
class  appropriate  for  the  operation  of 
the  vehicle,  issued  by  the  state,  territoiy 
or  country  in  which  the  driver  resides. 

(b)  Has  met  the  physical  qualification 
standards  required  of  motor  vehicle 
drivers  by  the  Federal  Highway 
Administration  of  the  United  States 
Department  of  Transportation  as  set 
forth  in  the  Tide  49.  Code  of  Federal 
Regulations.  1 391.41,  and  has  in  his  or 
her  possession  a  medical  certificate 
approved  by  the  Federal  Highway 
Administration  and  issued  within  the 
last  two  years. 

(c)  Has  met  the  training  requirements 
set  focdi  in  sectioa  100.07  of  diese 
regulations  applicable  to  the  type  of 
load  being  transported  (hazardous 
material  hazardous  waste)  and/or  type 
of  vehicle  being  operated. 

(d)  Is  not  disqualified  for  such  a 
certificate  on  the  basis  of  his  or  her 
driving  record  or  medical  condition 
tmder  the  Vehicle  Code  Sections 
referenced  below. 

(e)  Has  in  his  or  her  possession  one  of 
the  following: 

(1)  A  valid  Non-Resident  Special 
Certificate  issued  by  this  department  to 
a  non-Califomia  licensed  driver  that 
authorizes  the  driver  to  transport  the 
type  of  load  being  transported 
(hazardous  materials,  hazardous  waste) 
and/or  to  operate  that  particular  type  of 
vehicle;  or 

-  (2)  Notice  from  his  or  her  employing 
motor  carrier  on  a  form  approved  by  the 
department  indicating  that  the  driver 
has  met  the  training  requiremente 
specified  in  (c)  above.  Such  notice  must 
be  signed  by  the  driver  and  the 
employer  tmder  penalty  of  perjury.  The 
notice  will  be  valid  for  30  days  from  the 
date  it  is  signed  by  the  employer. 

(A)  When  such  notice  is  issued  by  an 
employer,  the  employer  must  at  the 
same  time  send  written  notice  of  the 
issuance  to  this  department.  No  driver 
shall  be  permitted  to  operate  in 
Califomia  a  veiricle  subject  to  this 
Article  beyond  the  30-day  validity 
period  of  the  notice,  unless  he/she  has 
obtained  from  this  department  the  Non- 
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Resident  ^cial  Driver  Certificate 
8pe(;ined  in  labove.    .        •  -r" '  -  vf.« 
(B)  The  department  ttpeci  receipt  df 
notice  specified  in  Subsection  A,  above, 
sbalt  update  its  records  and  issue  Non- 
Resident  Special  Driver  Certificates  to 
qualified  drivers.  Such  certificates  shall 
be  mailed  to  the  drivers. 

Note.— Autiiority  Cited:  Section  310a 
CaUlbthia  Vehicle  Code.  Reference:  Sections 
310a  12S(n.  12502, 12801.1. 12804.3. 128(6. 
12800. 128ia  128105, 13285. 13352. 13352.S. 
13363. 13355. 13357. 1335A 13361, 13363. 13365, 
13552. 13553, 13954. 14252, 1S020, 15023. 15024, 
23157. 23180. 23181. 23166,  Cabfemia  Vehicle 
Code  and  li^  4S  Code  of  Federal 
Regvlations  i  301.41,  ■    ^. 


100.03  Renewal  of  Certificate^   '    "' 

'(a)  The  Non-Reaideht  Special  Driver 
Certificate  issued  to  a  non-CaHfomia 
licensed  driver  shall  expire  4  years  from 
the  date  of  issuance.  Requirements  to 
renew  the  certificate  shall  be  the  same 
as  those  to  obtain  an  original  certificate. 

(b)  The  certificate  issued  to 
California-licensed  drivers  shall  expfi^ 
with  the  California  license.  Except  for 
changes  in  training  requirements  noted 
in  section  100.07,  requirements  to  renew 
the  certificate  shall  be  the  same  as  for 
an  original  certificate. 

Note.— Authority  Qted:  Section  310a 
California  Vehicle  Code.  Reference:  Sections 
12804.1  and  12804J.  California  Vehicle  Code. 

lOOM  Exceptions  To  The  Certificate 
Program  I 

All  drivers  of  vehicles  specified  in 
California  Vehicle  Code  section  12804.1 
or  12804.3  shall  obtain  special  driver 
certificates,  except  those  persons 
exempted  pursuant  to  section  25163  of 
the  Health  and  Safety  Code,  persons 
operating  a  vehicle  in  an  emergency 
situation  at  the  direction  of  a  peace 
officer  pursuant  to  Vehicle  Code  Section 
2800  and  persons  meeting  the 
requirements  of  out-of-state  drivers  set 
forth  in  section  100.02  of  diis  Article. 

Not*,— Authority  Cited:  Section  310a 
California  Vehicle  Code.  Reference:  Sections 
12804^.  12804.3.  California  Vehicle  Code, 
Section  25163  Health  ft  Safety  Code. 

100.05  Refusal.  Revocation,  and 
Hearing 

(a)  The  department  may  refuse  to 
issue  a  certificate  to  any  applicant  under 
this  article  when  the  department  is  . 
satisfied  that  any  of  the  following  exist: 

(1)  The  applicant  does  not  satisfy  the 
requirements  of  section  100.02,  or. 
CalHcimiai  Vehicle  Code  section  128044 
orl28Q4.9r  <  I 

W  As  a  resdlt  of  the  applicant's 
drivinf  reoQid.  the  applicant  wotild  be 
decmedlabc-a  rNegUgent  Operator^ 


under  the  provisions  of  Vehicle  Code 
section  12810.5(a). 

(3)  The  applicant  previousty  hdd  a 
certificate  issued  under  this  article  ' 
which  ha»been  revoked  or  suspended 
for  cause  and  the  cause  for  such 
suspension  x»  revocation  still  exists. 

(4)  The  apphcant's  driving  record 
would  be  cause  for  suspension  or 
revocation  of  the  certificate  and/or 
driving  privilege  imder  the  provisions  of 
the  CaUfomia  Vehicle  Coder. 

(5)  The  department  has  grounds  for 
refusing  to  issue  any  license  to  the 
applicant  under  California  Vehicle  Code 
sections  12805, 12807.  and  12809,  or 
would  have  cause  for  such  refusal  if  the 
driver  were  otherwise  required  to  be 
licensed  under  the  provisions  of  the 
California  Vehicle  Code. 

(6)  The  applicant  would  not  currently 
qualify  for  a  medical  certificate 
approved  by  the  Federal  Highway 
Administration. 

(b)  The  department  may  suspend  or 
revoke  a  certificate  issued  under  this 
article  when  the  operator  poses  a  risk  to 
public  health  or  safety  or  for  any  other 
cause  which  exists  imder  these 
regulations,  or  the  laws  of  California, 
regardless  of  when  such  cause  arises 
which  would  either  permit  or  require  the 
department  to  refuse  to  issue  such  a 
certificate. 

(c)  The  department  may  suspend  or 
revoke  the  driving  privilege  of  a  non- 
California  driver  subject  to  the 
provisions  of  California  Vehicle  Code 
section  3100  and  these  regulations,  when 
the  driver  does  not  or  no  longer  meets 
the  requirements  set  fortf)  in  section 
100.02. 

(d)  The  following  provisions  apply  to 
a  driver's  right  to  a  hearing:  ' 

(1)  Whenever  thedepartment  • 
determines  upon  investigation  or  '  •'•  '•'♦ 
reexaminaton  that  the  driver  does  not    ' 
meet  the  qualifications  for  a  certificate 
under  this  article  and  proposes  to 
suspend  or  revoke  the  certificate 
privilege,  notice  and  an  opportimity  to 
be  heard  shall  be  provided  to  the  driver 
before  such  action  is  taken;  Notice  shall 
be  given  in  accordance  with  procedures 
set  forth  in  Vehicle  Code  sections  13950. 
13951,  and  13962. 

(2)  The  department  may  suspend  or 
revoke  the  certificate  privilege  in 
accordance  with  the  procedtue  set  forth 
in  Vehicle  Code  section  13953  when 
such  action  is  required  for  the  safefy  of 
the  driver  or  other  persons  upon  the 
highway. 

(e)Proceduret  pertaintng-to  hearing 
requests  and  the  conduct  of  hearings 
shall  be  governed  by  the  provisions  of 
Division  6,  Chapter  3.  of  the  CaUfomia 
VehiclrCode: 


Nbte.-.Authority  Cited:  Section  3100. 
California  Vehicle  Qode.  Reference:  3100(d). 
12801^12004.1, 12804.3. 12805. 12807vUa09i  ' 
12810.5.  t38Sb-14lli  CaliiToriiia  Vehicle 
Code. 

Section  100.4f6   Bmpl(^er  Certification  ■ 
Of  Troinirig  For  Hcffordous  Waste, 
Hazardous  Materidts,  Or  Bulk  Liquid 
Loads 

(a)  Certificate  of  Driver  Training.  The 
department  may  waive  the  written  test 
for  an  applicant  for  a  hazardous  waste, 
hazardous  material,  or  bulk  liquid  load 
in  combination  certificate  when  the 
applicant  presents  a  valid  certificate  of 
driver  baining  issued  by  the  employer  of 
the  applicant  if  the  employer  has  been 
authorized  by  the  department  to  issue 
such  certificates.  Such  certificates  of 
driver  training  shall  be  signed  by  the 
employer  or  designated  representative 
under  penalfy  of  perjury.  One  or  more 
designated  representative(s)  may  be 
identified  by  the  employer  in  the 
application  for  employer  number,  which 
contains  the  designated 
representative(s)  name(s).  business 
address(e8).  and  the  si^naturets)  of  the 
designated  repre8enatative(s). 

(b)  Qualifications  For  Employer 
Number.  The  depttftment  shall  issue  an 
employer  numbtf  to  an  employer, 
audiorizing  the  employer  to  issue 
training  certificates  pursuant  to  diis 
Article  when  the  department  is  satisfied 
that  the  employer  has  met  the 
qualifications  set  forth  in  this  Article. 
The  employer  number  shall  remain  vaHd 
for  one  year  from  date  of  issuance, 
unless  earlier  cancelled,  suspended,  or 
revoked  by  the  departinent.  The 
employer  number  is  subject  to  annual 
renewal,  the  departnent  shall  require 
compliance  with  this  section  to  renew 
the  emplpyer  number,  in  order  to  qualify 
for  an  empldyer  number,  the  employer 
must  meet  all  of  the  following 
requirements: 

(1)  Provide  fdr  require  that  its  drivers 
partidate  in  a  driver  testing  and  training 
program,  to  include  an  actual  road  test 
for  each  new  driver  employed.  The  road 
test  must  include  the  following:  pre-trip 
safefy  inspection,  placing  in  operation 
the  vehicles  or  combination  of  the  class 
for  which  the  driver  is  issued  the 
certificate,  use  of  the  vehicles'  controls 
and  emergency  equipment,  operating  the 
vehicle  or  combination  ill  traffic  (on 
public  •ocese  rcMHls  «ad  while  passing  . 
other  vehicles),  tumbig  the  vehicle  ot 
<  combination,  leaking,  slowing  the 
'  vehicle  or  combitjation  by  means  other 
than  braking,  md  baddng  (if  applicable) 
and  paridng  the  vdiide  or  combination: 
[i^  PitMde  dbeuxnehtation  (such  as  a  . 
training  schedule  or  contract  with  an 


entity  which  provides  training}  with  the 
application  for  the  employer  number  to 
show  that  the  employer  will  provide  the 
driver  t^^tng  and  fining  required 
above  and  in  section  100.07. 

(3)  Provide  a  current  lesson  plan  for  . 
DMV  monitoring  purposes  with  each 
original  application.  Renewal 
applications  must  include  any  changeii 
to  the  lesson  plan. 

(4)  File  an  application,  signed  by  the 
employer  under  penalty  of  perjury,  with 
the  department  on  forms  furnished  by 
thedepartment. 

(5)  Require  drivers,  on  an  on-going 
basis,  to  operate  vehicles  subject  to  the 
certificate  requirements  of  section 
12804.1  and/or  12804.3  applicable  to  the 
type  of  training  certificate  the  employer 
wishes  to'lsiuel  In  addition,  employer^ 
who  qualify  drivers  for  the  bulk  liquid 
load  in  combination  certificate  must 
ensure  that  the  required  on-the-road 
training  end  testing  described  above 
and  in  section  100.07  are  conducted  in  a 
Class  1  combination  of  tank  vehicles 
used  to  transport  bulk  liquid  loads. 

Note.—  Authority  Cited:  Section  310a 
California  Vehicle  Code.  Reference:  12804, 
12804.1. 12804.3.  California  Vehicle  Code. 

100^7    Training  Requirements 

(a)  Hazardous  Waste.  Employers  who 
have  been  authorized  by  the  depftrtment 
to  issue  certificates  of  training  for 
drivers  hauling  hazardous  wastes  must 
provide  training  that  meets  or  exceeds 
the  following  minimum  rfH]uirement8 
before  issuing  the  certificate  of  training 
to  any  driver  applying  for  an  original 
certificate. 

(1)  Course  Content: 

(A)  Products  handled  (including 
proper  descriptions)  and 
characteristics) 

(B)  Documentation  Requirements 

1.  Proper  national  uniform  hazardous 

wqste  manifest  form  used 

2.  Required  entries  and  signatures 

3.  Location  during  transportation  and 

commerce. 

.  -(C)  Packaging  and  Container 

Requirements 

1.  Marking 

'2.  Labeling 

3.  Placarding 

(D)  Loading/Handling  (characteristics 
and  compatibility) 

(E)  Incident  reporting  and  Emergency 
procedures 

(F)  State  and  Federal  regulations 
applicable  to  hazardous  waste  vehicle/ 
cpnfairier  operation 

,    :  (G)  Characteristics  and  safe  operating 
requireinents  of  hazardous  wastes       .. 


vehicles/containers  (including  routing, 
driving  and  parking) 

(H)  Pre-operation  inspection  of 
vehicle/container  (and  written  report 
when  required) 

(2)  For  drivers  renewing  a  hazardous 
waste  certificate,  the  training  required 
above  may  be  met  by  on-the-job 
instruction.  However,  the  employer  must 
keep  records  of  such  instruction  as 
outlined  in  section  100.10(a). 

(b)  Hazardous  Materials.  Employers 
who  have  been  authorized  by  the 
department  to  issue  certificates  of 
training  for  drivers  transporting 
hazardous  materials  must  provide 
training  that  meets  or  exceeds  the 
following  minimum  requirements  before 
issuing  the  certificate  of  training  to  any 
driver  applying  for  an  original 
certificate. 

(1)  Course  Content 

(A)  State  and  Federal  regulations 
governing  hazardous  materials  vehicle/ 
container  operation 

(B)  Pre-trip  inspection  of  vehicle  and 
load 

(C)  Shipping  paper  requirements: 

1.  proper  basic  description  sequence  and 

format 

a.  Proper  shipping  name 

b.  Hazard  class 

c.  Identification  number 

2.  required  description  and  entries 

3.  location  during  transportation  and 

commerce 

(D)  Packaging  and  container 
requirements: 

1.  General  packaging  condition 

2.  Proper  marking  and  labeling 

(E)  Loading  and  unloading: 

1.  Proper  handling  methods  for  different 

containers 

2.  Mixed  load  compatibilify 

3.  Load  securement 

4.  Load  accessibilify 

(F)  Placarding  requirements: 

1.  Proper  placards  use 

2.  Placards  displayed  correctly 

(G)  Driving  and  parking  rules 
applicable  to  hazardous  material 
transportation 

(H)  Incident  reporting  and  emergency 
procedure^ 

(2)  For  drivers  renewing  k  hazardous 
materials  certificate,  the  above  required 
training  may  be  met  by  on-the-job 
instruction.  However,  the  employer  must 
keep  records  of  such  instroction  as 
outlined  in  section  100.10(a). 

(c)  When  training  a  driver  to  meet  the 
requirements  for  both  a  hazardous 
waste  and  a  hazardous  ntaterials 

:  certificate,  training  requirements  which 
are  identical  for  the  two  certificates 
need  not  be  repeated.  The  training  time 


required  for  the  second  certificate  can 
be  shortened  as  long  as  the  driver 
receives  the  required  training  in  the 
subfect  outline  at  least  once. 

(d)  Bulk  Liquid  toads  ia  Combination. 
Employers  who  have  been  authorized  by 
the  department  to  issue  certificates  of 
training  to  drivers  for  the  operation  of 
combinations  of  vehicles  with  any  tank 
configuration,  which  are  required  to  be 
operated  by  Class  1  drivers  and  which 
are  transporting  bulk  liquid  loads,  must 
provide  training  that  meets  or  exceeds 
the  following  minimum  requirements 
before  issuing  the  certificates  of  training 
to  any  driver. 

(1)  Course  Content 

(A)  Pre-trip  inspection  of  vehicle  and 
load 

(B)  Loading  and  unloading  (operation 
of  associated  equipment) 

(C)  Special  vehicle  handling 
characteristics,  to  include: 

1.  Vehicle  instabilify 

2.  High  center  of  gravify 

3.  Fluid  load  subject  to  surge 

4.  Effect  of  curves  on  stabilify 

5.  Efiect  of  braking  on  stabilify 

6.  Effect  of  speed  of  vehicle  control 

7.  Dangers  associated  with  evasive  or 

sudden  maneuvers 

8.  Danger  commonly  associated  with 

maneuvering  through  curves, 
especially  on  and  ofi  ramps 

9.  Characteristic  stabilify  differences 

between  clean  bore,  baffled,  or 
multi-compartmented  tanks 

10.  Effects  of  partial  loads  on  basic 

vehicle  stabilify 

(2)  In  addition  to  completing  the 
above  training,  the  driver  must 
demonstrate  proficiency  in  operating  the 
vehicle  as  required  by  section  1229,  of 
Title  13,  California  Administrative  Code. 

(3)  For  drivers  renewing  a  certificate 
to  transport  bulk  liquid  loads  in 
combination,  the  training  requirements 
above  may  be  met  by  on-the-job ' 
instruction.  However,  the  employer  must 
keep  records  of  such  instructions  as 
outlined  in  section  100.10(a). 

Note.— Authority  Cited:  Section  3100. 
California  Vehicle  Code.  Reference:  12804. 
12804.1, 12804.3.  California  Vehicle  Code,  and 
Title  49  Code  of  Federal  Regulations. 
§  172.200-172.204. 173.24. 177.800(a).  177.823, 
177.855-177.861.  397.1-307.3.  397.7(b).  397.9(a), 
397.11-397.19. 

100.08    Certificate  of  Driving 
Experience 

(a)  The  department  may  waive  the 
driving  test  for  a  Class  1  or  2  applicant 
when  the  applicant  has  first  qualified  for 
a  Class  3  driver  license,  has  met  the 
other  examination  requirements  for  the 
license  for  which  he  or  she  is  appfying 


BEST  COPY  AVAILABLE 


43194 


/  VoL  52.  No.  220  /  Monday.  November  ld>  M67  /  WotfCM 


Federal  Register  /  Vol.  52,  No.  220  /  Monday,  November  16,  1987  /  Notices 


43835 


as  specified  .in  California  Vehide  Cqde 
section  128M.  and  pieaenta  a  valid 
certificate  of  driving  experience  issued 

by  the  employer  of  the  appiicant.  if  the 
eoiployer  has  been  aalhorized  by  the 
department  to  issue  such  certificates. 

(b)  Such  certificales  of  driving 
experience  shall  be  signed  by  the 
employer  or  designated  representative 
under  penalty  or  perjury.  One  or  more 
designated  representattvefs)  may  be 
identified  by  the  employer  in  the 
application  for  employer  number  which 
states  the  designated  representative(sl 
name(s).  business  address(es),  and 
contains  the  signature(s)  of  the 
designated  representativefs). 

(c)  The  employer  shall  be  engaged  in 
an  activity  which  includes  operation  of 
Class  1  or  2  motor  vehicles  as  defined  in 
section  12804  of  the  California  Vehicle 
Code  and  show  proof  that  a  nainimnpi  of 
five  (5)  such  vehicles,  of  which  at  least 
two  (2)  are  power  units,  are  available 
for  the  training  and  testing  of  drivers  as 
required  by  Section  100.08(d)  of  these 
regulations.  Proof  may  be  submitted  in 
the  form  of  h'cense  plate  numbers  of 
vehicles  currently  registered  and  which 
show  the  employer's  or  company's  name 
on  the  Department  of  Motor  Vehicles 
registration  records  as  registered  owner 
or  lessee  or  a  copy  of  current  lease 
documents  if  the  employer  or  company 
is  not  shown  on  the  Department  of 
Motor  Vehicles  registration  records. 
Labor  leasing  companies  may  submit  as 
proof  a  contractual  agreement  with 
client(s)  showing  that  vehicles  of  the 
specified  classification(s)  are  available 
to  the  employer  for  the  testing  and 
training  of  drivers  as  required  by  section 
100.08(d)  of  these  regulations. 

(d)  The  employer  shall  provide  for. 
and  require  that  its  drivers  participate 
in.  a  driver  testing  and  training  program 
which  includes  a  driving  test  for  each 
new  driver  employed.  The  road  test 
shall  include  the  following  operations: 
pre-trip  safety  inspection,  placing  the 
vehicles  or  combination  of  the  class  for 
when  he/she  is  to  be  issued  the 
certificate  in  operation,  use  of  the 
vehicles'  controls  and  emergency 
equipment  operating  the  vehicle  or 
combination  in  traffic  (on  pubhc 
roadways  and  while  passing  other 
vehicles),  turning  the  vehicle  or 
combination,  braking,  slowing  the 
vehicle  or  combination  by  means  other 
than  braking;  and  backing  and  parking 
the  vehicle  or  combination. 


No(«^— AMlhonly  cited:  Section  31  (XX 
Calilbraia  Vehicle  Cotle.  Reit>rence:  Section 
1280i.  Caliioroia  Vehicle  Code. 


lOdCO   Empktyers  Quaiifying  for 
Certification  for  Class  1  ood/or  Class  2 
Operotioaap4.Sfi(^ai  Certificate 
Approval  .^1,,.^,.,. 

Employers  who  meet  all  of  the 
quahfications  contained  in  sections 
lOaO0, 100.07  and  WOJOb  may  file  a 
single  application  for  authorisation  to 
certify  to  the  training  and  testing 
required  for  Class  1  and/or  2  driving 
and  the  training  required  for  the 
transport  of  hazardous  waste, 
hazardous  materials,  and/or  transport  of 
bulk  liquid  loads  in  combination.  'There 
shall  be  a  single  fee  for  such  multiple 
applications. 

Note. — Authority  cited:  Section  3100, 
Califomia  Vehide  Code.  Reference:  Sections 
12904. 12804.1  and  12804.3.  California  Vehicle 
Code. 

100. 10  Additional  Employer 
Requirements 

All  employers  authorized  to  issue 
Certificates  of  Training  and/or 
Certificates  of  Experience  shall  be 
subject  to  the  following  provisions: 

(a)  Records.  Every  employer  issued  an 
employer  number  under  this  Article 
shall  keep  records  showing  information 
on  the  training  given  each  student 
issued  a  certificate  of  training.  The 
employer  shall  also  keep  records  on  the 
training  given  each  student  who  is 
issued  a  Certificate  of  Experience  based 
on  training.  The  employer  shall  keep 
these  records  for  the  length  of  the 
driver's  employment  and  a  minimum  of 
three  years  from  the  date  the  driver  is 
released  from  employment  and  shall 
'  make  the  records  open  to  inspection  by 
the  department  during  normal  business 
hours.  Employers  based  in  Ciilifornia 
shall  keep  these  records  at  their  primary 
place  of  business  or  designated 
locations  specified  on  their  application 
for  employer  number.  Employers  based 
outside  Califomia  shall  keep  these 
records  at  Califomia  terminals  or  other 
designated  locations  in  Califomia.  If  the 
employer  has  no  CaHfornia  terminal, 
these  records  will  be  kept  at  their 
primary  place  of  business  or  other 
designated  locations  specified  on  their 
application  for  employer  number. 

These  records  must  include  the 
following: 

(1)  The  full  name  and  address  of  the 
person  providing  instruction. 

12)  The  full  name,  address,  and  driver 
license  number  (including  state  of 
issuance)  of  each  driver  given 
instruction. 

(3)  The  particular  type  of  instruction 
given  (i.e.,  hazardous  waste,  hazardous 
materials,  bulk  liquid  loads  in 
combination.  Class  1.  or  Class  2)  and  the 
date  or  dates  of  instruction. 


(4)  The  subjects  covered  and  the  total 
number  of  hours  oMnstntction. 
i,      (5)  The  results  of  aay  driver  testing     •. 
ii  conducted  in  conjunction  with  the         . 
■  training. 

(b)  Refusal  to  Issue  Employer  Number. 
The  department  may  rrfuse  to  issue  an 
employer  number  to  any  applicant  when 
the  department  is  sdtisRed  that  any  of 
the  following  conditions  exist: 

(IJ  The  applicant  previously  held  an 
employer  number  which  was  revoked  or 
suspended  for  cause  and  the  cause  for 
such  suspension  or  revocation  still 
exists. 

(2)  The  applicant  does  not  meet  the 
qualifications  set  forth  in  this  Article  for 
the  type  of  CertiHcate  of  Training  or 
Certificate  of  Experience  authority  being 
requested. 

(c)  Right  to  Hearing.  Upon  refusal  of 
the  department  to  issue  an  employer 
number  under  this  chapter,  the  ^plicant 
shall  be  entitled  to  a  bearing  before  the 
Director  or  the  Director's  representative, 
upon  written  request  submitted  to  the 
department  within  60  days  after  notice 
of  refusaL  The  bearing  shaU  be 
conducted  parsuant  to  Division  6, 
Chapter  3,  Articles  2  and  3,  of  the 
California  Vehicle  Code. 

(d)  Reapplication.  An  employer  whose 
employer  number  has  been  revoked  may 
reapply  for  an  employer  number  after  a 
period  of  not  less  than  one  year  has 
elapsed  from  the  effective  date  of  the 
decision  revoking  the  employer  number.. 

(e)  Monitoring  Training.  Department 
personnel  may  mom'tor  any  training 
class  without  advance  notice. 

(f)  Suspension  or  Revocation  of 
Employer  Number.  The  department, 
after  notice  and  hearing,  may  suspend  or 
revoke  any  employer  number  issued 
under  the  provisions  of  this  Article 
when  any  of  the  following 
circumstances  exist: 

(1)  The  employer  no  longer  meets  a 
requirement  that  is  a  prerequisite  to 
obtaining  an  employer  number  under 
this  Article. 

(2)  The  employer  fails  to  comply  with 
a  requirement  of  this  Article  or  violates 
a  provision  of  this  Article. 

(g)  Temporary  Suspension.  The 
department  may,  pending  a  hearing, 
temporarily  suspend  the  employer 
number  of  an  employer  for  a  period  of 
not  more  than  30  days,  if  the  director 
finds  that  the  public  interest  so  requires. 
In  that  case,  a  hearing  shall  be  held  and 
a  decision  thereon  issued  within  30  days 
after  issuance  of  the  notice  of  temporary 
suspension. 

(h)  The  following  provisions  apply  to 
notices  and  hearings  before  suspension 
or  revocation: 


(1)  Every  holder  of  an  employer 
number  is  entitled  to  notice  and  hearing 
prior  to  suspension  or  revocation  of  the 
employer  number  by  the  department, 
except  that  the  department  shall 
immediately  suspend  the  employer 
number  for  engaging  in  fraudulent 
practices  with  respect  to  activity 
governed  by  this  Article  or  for  engaging 
in  activities  within  the  purview  of  this 
article  in  such  a  manner  that  immediate 
suspension  is  required  for  the  safety  of 
persons  upon  the  highway. 

(2)  The  notice  and  hearings  provided 
for  in  these  regulations  shall  be  in 
accordance  with,  and  governed  by 
Division  6,  Chapter  3,  Articles  2  and  3  of 
the  Califomia  Vehicle  Code. 

(i)  Cancellation  of  Employer  Number. 
The  department  may  cancel  any 
employer  number  issued  under  the 
provisions  of  this  Article  if  the  employer 
number  was  issued  in  error  or  has  been 
voluntarily  surrendered  to  the 
department  for  cancellation.  Whenever 
any  employer  number  is  cancelled,  it 


shall  be  without  prejudice.  However,  the 
department  may  cancel  an  employer 
number  and  still  retain  jurisdiction  to 
institute  proceedings  for  suspension  or 
revocation  of  such  number.  Any 
employer  whose  employer  number  has 
been  cancelled  may  immediately  apply 
for  an  employer  number. 

Note.  Authority  cited:  Section  3100, 
Califomia  Vehicle  Code.  Reference:  Sections 
12804, 12804.1. 12804.3  and  13950  through 
14112,  Califomia  Vehicle  Code. 

§100.11    Implementation 

(a)  Certificates  of  Driving  Experience. 
Section  100.08  and  those  provisions  of 
sections  100.10  pertaining  to  certificates 
of  driving  experience  shall  be  effective 
30  days  after  the  date  these  regulations 
are  filed  with  the  Secretary  of  State. 

(b)  Certificates  of  Driver  Training. 
Sections  100.00  through  100.07, 100.09, 
and  those  provisions  of  section  100.10 
pertaining  to  certificates  of  driver 
training  shall  become  operative  180 
calendar  days  after  determination  by 


the  United  States  Department  of 
Transportation  that  these  regulations 
are  not  preempted  by  federal  law  and/ 
or  federal  regulations  adopted  pursuant 
thereto. 

Note.  Authority  cited:  Section  3100. 
Califomia  Vehicle  Code.  Reference:  Sections 
12804. 12804.1.  and  12804.3,  California  Vehicle 
Code.  Title  49,  United  States  Code,  section 
1811  and  Title  49.  Code  of  Federal 
Regulations.  \\  107.201  through  107.2211. 

Operative  Date:  Upon  adoption  of 
these  regulations,  the  Department  of 
Motor  Vehicles  shall  seek 
administrative  review  of  same,  pursuant 
to  the  Federal  statute  and  regulations 
referenced  above.  The  provisions  of 
Sections  100.00  through  100.07, 100.09 
and  the  provisions  of  section  100.10 
pertaining  to  certificates  of  driver 
training  shall  become  operative  only  as 
specified  in  section  100.11,  above,  and 
after  timely  notice  by  the  Department  of 
Motor  Vehicles. 

[FR  Doc.  87-26350  Filed  11-13-87:  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals  I 

November  1, 1987. 

This  report  is  submitted  in  fulflllraent 
of  the  requirements  of  section  1014(e]  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L  93-344).  Section  1014(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  Fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 


UM 


Thit  repartees  the  status  a*  of 
November  1. 1967,  of  19  deferrals 
contained  in  the  two  special  messages 
of  FY  1988.  There  have  been  no 
rescissions  proposed.  These  messages 
were  transmitted  to  the  Congress  on 
October  1,  and  29, 1987. 
Rescissions  (Table  A  and  Attadunent 

A) 

As  of  November  1. 1987,  there  were  no 
rescission  proposals  pending  before  the 
Congress. 
Deferrals  (Table  B  and  Attachment  B) 

As  of  October  1, 1987,  $1,868.0  million 
in  1987  budget  authority  was  being 


deferred  from  obligation.  Attachment  B 
shows  the  history  and  status  of  each 
deferral  reported  during  FY  1988. 
Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  deferrals  covered  by 
this  cumulative  report  are  printed  in  the 
Federal  Registers  listed  below: 
VoL  52,  FR  p.  37739.  Thursday.  October 

8.1987 
Vol.  52,  FR  p.  42400,  Wednesday, 

November  4, 1987 
James  C.  Miller  111. 
Director. 

BIUJN6  CODE  311(M>1-M 


TABLE  A 
STATUS  OF  1988  RESCISSIONS 

Anount 
(In  Millions 
of  dollars > 

Rescissions  proposed  by  the  President..*.... q 

Accepted  by  the  Congress 0 

Rejected  by  the  Congress q 

Pending  before  the  Congress ■    q 

TABLE  B 

STATUS  OF  1988  DEFERRALS 

Amount 
(Innnilons 
of  dollars) 

Deferrals  proposed  by  the  President 1,873.0 

Routine  Executive  releases  through  Novenber  1,  1987 -5  0 

(OMB/Agency  releases  of  SS.O  Million  and  cumulative 
adjustments  of  $0) 

Overturned  by  the  Congress 0 

Currently  before  the  Congress 1,868.0 


Attachments 


UUctuKflt  A  -  Status  of  Rescissions  -  Fiscal  Year  19W 


«s  of  Mo«ci*er  1.  1987 

AMOWit 

Anunt 

taounts  la  Thousands  of  Dollars 

Previously 

Currently 

Date  of 

AMHmt 

Rescission 

Considered 

before 

Message 

ReKlnded 

Agency/Bureau/Account 

Rwber 

by  Congress 

Congress 

Aaount  Date         Congressional 

Hade.  Hade  Action 

Available    Available 


lOHC 


Attachwnt  B  -  Status  of  Deferrals  -  Fiscal  Year  1988 


As  of  Hoveirt>er  I.  1987  Amunt     AMunt 

iMOunts  In  Thousands  of  Dollars  Transmitted  Transaltted 

Deferral  Original   Subsequent  Date  of 
Agency/Bureau/Account  Nuaber   Request     Change   Message 

FWOS  APPROPRIATED  TO  THE  PRESIDENT 

Intcnwtlonal  Security  Assistance 
Econoalc  support  fund D88-1      40,000  10-1-87 

Special  AsslsUnce  for  Central  Awrlca 
ProMtlon  of  stability  and  security  In 
Central  Awrlca 088-2      1.000         10-1-87 

OEPARTNENT  OF  AGRICULTURE 

Forest  IServlce 

Expenses,  brush  disposal D88-3  120.42S  10-1-87 

Ttabcr  salvage  sales D88-4  34.841  10-1-87 

Cooperative  uork D88-S  628.02S  10-1-87 

Sifts,  donations,  and  bequests  for  forest 

and  rangeland  research 088-8  104  10-1-87 

DEPARTKHT  OF  DEFENSE  -  MILITARY 

Military  Construction 
NlllUry  construction.  Defense.... 088-7       MO         10-1-87 

Faally  Mousing 
Faally  bousing.  Defense D88-8     51.01S         10-1-87 

DEPARTMENT  OF  DEFENSE  •  CIVIL 

NITdllfe  Conservation.  Military  Reservations 
Mtldllfe  conservation.  Defense 088-9       f3C         10-1-87 

DEPARTMENT  OF  ENERSY 

Power  Marketing  Adalnlstratlon 
Alaska  POMcr  Adalnlstratlon.  Operation  and 

Maintenance 088-14        120  10-29-87 

Southeastern  Pouer  Adalnlstratlon. 

Operation  and  aalntenance D88-1S      2.000  10-29-87 


Congres-  Aaount 

Cuaulatlve   slonally  Congres-  Deferred 

OMB/Agency   Required  slonal  Cuaulatlve   as  of 

Releases   Releases  Action  Adjustaents  11-1-87 
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AttachMnt  8  -  Status  of  UftrtU  -  Fiscal  Year  19M  — i 

As  of  NovcalMr  1 ,  1987  Aaowt    Aaount  Congros- 

taounts  In  Thousands  of  Dollars  TransMltted  Transalttcd        Cumlatlve  slonally  Congres- 

Oaferral  Original  Subseaucnt  Data  of  0H8/Agmcy  Required   slonal   CuMlatlve 

Agency/8ureau/Account  iuiber   Raquest    Change  Message   Releases  Releases   Action   AdJustMnts 

Southwestern  Power  Adalnlstratlon, 

Operation  and  Mintenance 088-16      6,000         10-29-87 

Hestcm  Area  Power  AdMinistration, 

Construction,  rehabilitation,  operation 
and  ■aintenance........ 088-17        77*         n-29-87 

OEPARTHENT  OF  HEALTM  AND  riUNAN  SERVICES 

Office  of  Assistant  Secretary  for  Health 
Scientific  activities  overseas 
(special  foreign  currency  prograa) 088-18      2,391  10-29-87 

Social  Security  Adalnlstratlon 
Liaitation  on  adainlstrative  expenses 
(construction)..... 088-10     6,171         10-1-87 

DEPARTIBIT  OF  JUSTICE 

Office  of  Justice  Prograas 
Criae  Vict  las  fund 088-19     85,000  10-29-87 

OEPARTHENT  OF  STATE 

Oureau  for  Refugee  Prograas 
United  States  eaergency  refugee  and 
aigratlon  assistance  fund,  executive......  088-11     11,638  10-1-87 

OEPARTHENT  OF  TRANSPORTATION 

Federal  Aviation  Adalnlstratlon 
Facilities  and  equlpaent  (Airport  and 
airway  trust  fund)... ..* 088-12    879,049  10-1-87 

OEPARTHENT  OF  THE  TREASURY 

Office  of  Revenue  Sharing 
Local  govemaent  fiscal  assistance  trust 
'"«« 088-13     ?.933  lOrl-87 

TOTAL.  DEFERRALS , 1,873,023        0  S.OOO        0  0 
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UM 


J.  t' •....-.. 


u 
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13CFR 

121 42093 

rropofd  Riites: 


120.. 


.42305 


14CFR 

21 '. <2093 

23 42093 

25 431 52 

39l_ 41973.  41975.  42397. 

42526. 43054, 43190L  4331S. 

43741 ,  43742. 43744, 43745 

71 42272-42274,  43055 

73 _ 42397 

75. 42274.  42275.  43056 

97 43746 

1245 43748 

39 42001.  42002,  42308. 

43342,43769-43771 

71 42176.42309 

121™ 42512 

135 42512 

1SCFR 

806 42275 

PropoMd  Rulwc 

Ch.  «1 42663 

806 42447 

17CFR 

3 — _..  41975.  43827 

4 41975,  43827 

140 41975.  43827 

240 42277 

270 42280,  42426 

274 42280 

275 -43343 

18CPR 

1 1 - 43320 

389— 431 91 


3 — _  43612 


4 

37 

157 

292. 

375. 

381. 


..43612 
..42003 
..43612 
...43612 
...43612 
...43612 


WCPR 

103 43192 

Propo99d  RuICK 

19 „ 43434 

1 12.__ 43434 

141 42310,43827 

146 43434 

178._.„ 42310,43827 


20CFR 

IVope— d  RiitM: 

200.„.„ 


.43620 


21CFR 

5 41966 

73 42426 

81 - 42096,  42097 

175.-.- 41987 

1 76._.- 43057 

177 42760 

178 43058.  43383 

184 „ 42429 

1 93 42760.  43324 


I43O.. 
436.. 
440.. 
442.. 
455- 


.42287.  42431 

44431 

42287 

...... 42431 

42287 


51 0 41 987 

520 43099 

54a 43059,  43060 

556 43061 

558 41968.  43061 


42003,  43772 


101 

22CFR 

31 „ 43193 

40 42590 

41 42590 

42 42590 

502 43753 

PropoMd  RiiIcK 

303 43772 


24CFR 

24 

42634 

201 „ ,„ 

-42634 

203._   

?32 

42634 

41968 

234 

235 

42634 

41988 

885- 

41989 

PrafMcd  RuteK 
24       

42004 

575 

576 

42664 

A9GtU 

868 

43486 

25CFR 
Proposed  Rutaa: 

43006 

26CFR 

1 

602 

PfOpOMd  DulM: 

1 

602. 

27  cm 

5. 

. 42098.  43434 
.42098.  43434 

.42116.42661 
.42116.42681 

42100 

19     „ 

42100 

38  cm 

PfCipos#a  Rutesi 
700™- 

42314 

29  cm 

2676.- 

43571 

Propos#G  Rul#sz 
1615 

42450 

1910 

42321 

2550.- 

„.    „ 42322 

264a    

2642.    .. 

43062 

43062 

30  cm 

925. 

934-.-. 

..43757.43758 
43758 

946-    

43572 

l»»>owd  RulOK 
57... 

Af^OAK. 

71)1 

Appi» 

773 

A-ytTA 

7«0 

d??«» 

7fU 

a:>v^ 

815 

42258 

816 42258 

81 7 42258 

944 _ „„ 43622 

31  cm 

358 - -. 41990 

32CFR 

226 42636 

361 41993 

706 42102-42103 

33  cm 

aa 42639 

62. 42639 

66 „ „ 42638 

100 42639,  43573 

1 1 7 42646-42649 

122. 42649 

162 42650 

165 41995,  42651 

1 10 42682 

117 43623,  43624 

165 42683.43205 

34CFR 

324 -.43482 

637 43544 

IVop— Id  Wiilos; 

304 4331 2 

602 42684 

603 42684 

674. 42460 

675 42460 

676 _.... 42460 

682 42460 

36  cm 

223 ™ 43324 

1120 43193 


223 43020 

37  cm 

Proposed  Ruiss: 

1 42016 

38CFR 

1 : 42104 

3 43062 

21 421 13 

36 43761 

Propossd  RuIss: 

1 43625 

39CFR 

20 43334 

447 43335 

Propossd  Rules: 

1 1 1 43089 

40CFR 

52 43574 

60 42061.  42114,  42434 

61 .'. 43196 

85. 43827 

180 42290.  42291.  42651. 

43336 

271 41996 

403 42434 

414 42522 

416 42522 

600 43827 

799 : 43762 


Propossd  RuIss: 

27 42030 

62_..... 42019.  42323. 

42325 

4i0-. 42326 

141 42178. 42224 

t42 42178,  42224 

180_-_._.: 42684. 42685 

795 ....- 43346 

799 43348 


41  cm 

101-7._... 

201 -3a.. 


.43063 


..42292 


42  cm 

«. 41996.  42061 

435 43063 

436 - _ -....43063 


43  cm 

11 

$4^U .....••...».» 

5470 ,_... 

PlOpOMO  KUteK 

4 


.43763 
..42586 
..42586 

.43009 


440m 

PfOpOSVO  ndtaK 

59 42117 

60 421 1 7 

61 42117 

62 421 1 7 

65 421 17 

67 . 42687 

TO ..... 421 17 

72 42117 


.43336 
.43575 


45  CFR 

3 

5 

612 47IJ73 

Propossd  Rults: 

1 157... - 42687 

1607. 42460.  42760 


47  cm 

a 

2„„.. 


42437 

43586 

18 43197 

21 . 43588 

68Z!!Z"!.-."L.! 43077 

73 42438.  42439.  43078. 

431 98, 43336, 43569. 43784 

7< ; 43S88 

7a -_  43588 

94 ._ _ 43588 

PfOpOMd  RuIMS 

2 43205 

36 43206 

73 42460-42465.  43091. 

43208-43210. 43626. 43627, 

43775-43776 

80 42465 

48  CFR 

81 5 42439 

849 42439 

2806 42295 

Propossd  RuIss: 

5 42519 

525^ 421 25 

55^ „ 421 25 


49  cm 

571 


Federal  Register  /  Vol  52.  No.  220  /  Monday.  November  16.  1987  /  Reader  Aids 


111 


7 42772 

1 71 42772 

1 72 42772 

173............ 42772 

1 74 42772 

17a _„. 42772 

1 76 42772 

1 77....„.........„... 42772 

1 78 .....  42772 

179 42772 

533......... 43366 

571  ;....„....„. -.43628 

1150..-. 42486 

1312 ....,...4a»1 

50  cm      "^'*"'■^■ 

14 1....  43274 

17........;...  42063, 42067,  42652, 

42658 

20... .43308 

61  \.:^. .431 99 

630,^ ; 42295 

642. .;....  42296 

663. -..-.. .-...42445 

67^......„ .....42114.43199 

ifvpOWQ  nUMK 

61 1  .„.;...i-. ..— 42408 

646... ... 42125 

LIST  OF  PUBLIC  LAWS 

Ijut  Uat  Novamber  U.  1987 

This  is  a  continuing  list  of 
public  bins  from  tfie  currant 
session  of  Congrsss  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  523-8641. 
The  text  of  laws  is  not 
pubished  in  the  Federal 
Reflialef  but  may  be  ordered 
in  indwidual  pamphlet  form 
(referred  to  as  "sNp  laws") 
from  the  Superintendent  of 
Document,  U.S.  Government 
Prinfing  Office,  Washington. 
DC  20402  (phone  202-275- 
3030). 

lU.  Rea.  3M/Pulk  L  100- 
162 

MaWng  further  continuing 
appropriations  for  the  fiscal 
year  1988,  and  for  other 
purposes.  (Nov.  10,  1987;  101 
Stat  903;  1  page)    Price: 
$1.00 


.....f 


.42440 


IV 


i.ept^  J 
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CFR  CHECKLIST 


This  checklist,  prepared  t>y  the  Office  of  the  Federal  Register,  is 
puMshed  vveekly.  It  is  arrartged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  ttiat  has  been  issued  sir)ce  last 
«»eek  and  wtuch  is  now  available  for  sale  at  the  Goverrwnent  Printing 
Office. 

New  units  issued  during  Vhe  week  are  armourx^d  on  the  back  cover  of 
the  daily  Federal  Register  as  they  become  available. 
A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sect»ns 
Affected),  whk:h  Is  revised  monthly. 

The  annual  rate  for  sut)Scription  to  all  revised  vokimes  is  $595.00 
domestK,  $148.75  additional  for  foreign  mailing. 
Order  from  Superintendent  of  Documerrts,  Government  Printing  Office, 
Washington.  DC  20402.  Charge  orders  (VISA.  MasterCard,  CHOICE, 
or  GPO  Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk 
at  (202)  7S3-323S  from  8:00  am.  to  4:00  p.m.  eastern  time.  Monday- 
Friday  (except  holidays). 
TWe 

1, 2  (2  RKWvwi)  $9.00 

3(19«6CoNvaaiiMandF>anstOOand101)  11.00 

4  14.00 


Revision  Date 
Jan.  1,  1987 

>  Jon.  1.  1987 
Jan.  1.  1987 


«Parls: 

1-1199...„ 

1»0-EMl.6(6ltes«v«i). 

7 
»-4S. 


46-51 

52 

53-209 

210-299 

300-399 

400-699 

700-899 

900-999 

1000-1059. 
1060-1119. 
1120-1199. 
1200-1499. 
150O-1899. 
1900-1944. 
1945-6id.... 
• 

•  Pwta: 

1-199 

200-M 


101 

0-199.. 

200-399.. 

400-499.. 

SOO-M.. 

11 


121 

1-199 

200-299.. 
300-499.. 
500-M.- 
13 


T 


14 

1-59 

60-139.. 

140-199 

200-1199 

1200-M. 

IS  Parts: 

0-299 

300-399.. 
400-M 


25.00 
9.50 

25.00 
16.00 
23.00 
18.00 
22.00 
10.00 
15.00 
22.00 
26.00 
15.00 
13.00 
11.00 
18.00 

9.50 
25.00 
26.00 

9.50 

18.00 
16.00 

29.00 
13.00 
14.00 
24.00 
11.00 

11.00 
27.00 
13.00 
27.00 
19.00 

21.00 
19.00 
9.50 
19.00 
11.00 

.  10.00 
.  20.00 
.   14.00 


Jan.  1,  1987 
Jan.  1. 1987 

Jan.  1.  1987 
Jon.  1,  1987 
Jan.  1.  1987 
Jan.  1. 1987 
Jan.  1. 1987 
Jan.  1,  1987 
Jon.  1,  1987 
Jon.  1. 1987 
Jan.  1.  1987 
Jan.  1,  1987 
Jon.  1. 1987 
Jan.  1. 1987 
Jan.  1. 1987 
Jan.  1, 1987 
Jan.  1. 1987 
Jan.  1. 1987 
Jan.  1.  1987 

Jan.  1,  1987 
Jan.  1,  1987 

Jan.  1,  1987 
Jan.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 
July  1. 1987 

Jan.  1,  1987 
Jan.  1,  1987 
Jan.  1,  1987 
Jan.  1,  1987 
Jon.  1,  1987 

Jan.  1,  1987 
Jan.  1.  1987 
Jon.  1,  1987 
Jan.  1,  1987 
Jon.  1,  1987 

Jan.  1,  1987 
Jan.  1,  1987 
Jon.  1. 1987 


Title 

16  Parts: 

0-149 

150-999 

1000-End.... 

17  Parts: 

1-199 

200-239 

240-M 

18  Parts: 

1-149 

150-279 

280-399 

400-End 

19  Parts: 

1-199 

200-&id 

20  Parts: 

1-399 

400-499 

500-M 

21  Parts: 

1-99 

100-169..... 

170-199 

200-299.... 
300-499.... 
500-599.... 
600-799.... 
800-1299.. 
1300-End... 

22  Parts: 

1-299 

300-M 

23 

24  Parts: 

0-199 _ 

200-499.... 
500-699.... 


700-1699 „. 

170O-M - 

25 

26  Parts: 

Si  1.0-1.60 — 

SS  1.61-1.169.. 


S§  1.170-1.300. 

SS  1.301-1.400....... 

SS  1.401-1.500 

SS  1.501-1.640 15.00 


i2M 
13.00 
19.00 

14.00 
14.00 
19.00 

15.00 

14.00 

13.00 

8.50 

27.80 

s.so 

12.00 
23.00 
24.00 

liM 

14.00 

16.00 

5.50 

a6jOo 

21.00 
7.00 

13.00 
6.00 

19.00 
13.00 
16.00 


M.OI 

26.80 

9.00 

18J0 

12.00 

M.00 

njoo 

22.00 

17.00 

14.00 

21.00 


SS  1.641-1.850.„. 
SS  1.851-1.1000... 
SS  1.1001-1.1400. 

SS  1.1401-M 

2-29 

30-39 

40-49 

50-299 

300-499 

500-599 


17.00 

27.00 
16.00 
20.00 
20^00 
13.00 
12.00 
14.00 
15.00 
8.00 
600-End „ 6.00 

27  Parts: 

1-199 21.00 

200-M „ 13.00 

28  21.00 

29  Parts: 

0-99 16.00 

100-499 . . 7.00 

500-899 24.00 

900-1899 _ 10.00 

1900-1910 27.00 

191 1-1925 - 6.50 


Jon.  1.1987 
Jan.  1. 1987 
Jon.  1. 1987 

Apr.  1. 1987 
Apr.  1. 1087 
Apr.  1. 1987 

Apr.  1.19B7 
Apr.  1. 1987 
Apr.  1. 1987 
Apr.  1.  1987 

Apr.  1.  r987 
Apr.  1. 1987 

Apr.  1. 1987 
Apr.  1. 1987 
Apr.  1. 1967 

Apr.  1. 19B7 
Apr.  1. 1167 
Apr.  U  1987 
Apr.  1.HB7 
Apr.  1, 1967 
Apr.  1.  1987 
Apr.  1, 1987 
Apr.  h  1987 
Apr.  1. 1987 

Apr.  1. 1967 
Apr.  1. 1987 
Apr.  1, 1987 


Apr.  1. 1987             1 

Apr.l. 

1987 

Apr.l. 

1967 

Ar- 1.  w           1 

Apr.l. 

11B7 

Af.1. 

1967 

Apr.l. 

1987 

Apr.l. 

1987 

Apr.l. 

1987 

Apr.l, 

1987 

Apr.l, 

1987 

Apr.l, 

1987 

Apr.l. 

1987 

Apr.  1,  N87             1 

Apr.l. 

1987 

Apr.l. 

1987 

Apr.l. 

1987 

Apr.l. 

1987 

Apr.l, 

1987 

Apr.l. 

1987 

Apr.l, 

1987 

»Apr.1, 

1980 

Apr.l, 

1987 

Apr.l, 

1987 

Apr.l, 

1987 

Julyl 

1986 

Jolyl, 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1986 

Julyl 

1987 

THI* 
1926.. 


Pnc#       Revision  Dsttt 


10.00 
1927-£nd „ 23.00 

30  Parts: 

0-lW 16.00 

200-699 8.50 

700-lnd ., ij.oo 

31  Parts: 

^-'9» ...... ^„.^ 12.00 

*200-Cnd 16.00 

32  Parts: 

1-39,  Vol.  I 15.00 

19.00 
18.00 
17.00 
23.00 
21.00 


1-39.  Vd.  I.... 
1-39.  Vol. «... 

1-189 „.... 

190-399......... 

400-629 


MO-699 13.00 


700-799.. 
800-bd 

33  Parts: 

1-199 

200-M 

34  Parts: 
1-299 


15.00 
16.00 

27.00 
19.00 


300-399 

400-M 

35 

36  Parts: 

1-199 12.00 


20.00 

11.00 

23.00 

9.00 


200-M.. 
37 

38  Parts: 

0-17 

18-M 

39 

40  Parts: 

1-51 

52 

53-60 

61-80 

81-99 


100-149.. 
150-189.. 


19.00 
13.00 

21.00 
15.00 
13.00 

21.00 
27.00 
23.00 
12.00 
25.00 
23.00 
21.00 


190-399 27.00 


400^24.. 

•425-699 

700-M 

41Chaptsrs: 

1. 1-1  to  1-10 

1, 1-11  to  Appendw.  2  (2  RMorvwl) . 

3-6. 

7 

8 

9..... 


22.00 

21.00 

—  24.00 

13.00 

; 13.00 

14.00 

6.00 

4.50 

13.00 

10-17 9  50 

18,  Vd.  I.  Pom  1-5 ; 13.00 

18,  Vd.  I,  Ports  6-19 13.00 

18,  Vd.  ■.  Paris  20-52 13.00 

19-100 13.00 

1-100 10.00 

101 23.00 

102-200 11.00 

201-M 8.50 

42  Parts: 

1-60 „..  15.00 

61-399 10.00 

400-429 . 20.00 


Jdy 
July 

'July 
July 
Jdy 

Ml 
Jdy 

♦Jdy 
*Wy 
•Jdy 
Jdy 
Jdy 
Jdy 
Jdy 
Jdy 
Jdy 

Mf 

Wy 

Jdy 

«y 

Jdy 
Jdy 

Ml 
Mt 
Jdy 

Jdy 
Jdy 
Jdy 

Jdy 
Jdy 
Jdy 
Jdy 
Mt 
Jdy 
Jdy 
Jdy 
Jdy 
Jdy 
Jdy 

•Jdy 
•Jdy 

•Jdy 

•Jdy 

•Jdy 

•Jdy 

•Wy 

•Jdy 

•Jdy 

•Jdy 

•Jdy 

Jdy 

Jdy 

Jdy 

Jdy 

Oct. 
Oct. 
Oct. 


987 
987 

985 
986 
987 

987 
987 

1984 
984 
984 
986 
987 
987 
986 
987 
986 

986 
987 

987 
987 
987 
987 

987 
986 
987 

986 
986 
987 

986 
986 
986 
987 
987 
986 
986 
986 
987 
987 
986 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
987 
987 
987 
987 

986 
986 
986 


THto 
430-M 

43  Parts: 

1-999 

1000-3999..... 

4000-M 

44 

45  Parts: 

1-199 

200-499 

500-1199. 

1200-M.. 

46  Parts: 

1-40 

41-69 

70-89 

90-139 

140-155 ^ 

156-165 

166-199 

200-499 

SOfr-M 

47  Parts: 
0-19 


20-39 

40-69 

70-79 „ 

80-M 

46Ctiapt8rK 
1  (Pom  1-51).... 
1  (Portt  52-99).. 
2- 

7-uZ.'.''Z."l 
15-M 

49  Parts: 

1-99 

100-177 _. 

178-199 

200-399 

400-999 

1000-1199. 

120O-M 

50  Parts: 

1-199 

200-M 


15.00 

14.00 
24.00 
11.00 
17.00 

13.00 

9.00 

18.00 

13.00 

13.00 
13.00 

7.00 
11.00 

8.50 
14.00 
13.00 
19.00 

9.50 

17.00 
18.00 
11.00 
17.00 
20.00 

21.00 
16.00 
27.00 
17.00 
23.00 
22.00 

10.00 
24.00 
19.00 
17.00 
21.00 
17.00 
17.00 

15.00 
25.00 

27.00 


i-HC  NiOTX  ond  Findn^  Aidl 

Completo  1987  CFR  sot 595.00 

nr r ill  ■  fTB  ^  .*.* 

ivNcroncno  vtk  ewkni: 

Comploto  sol  (ono-timo  moiing) 155.00 

Comploto  sot  (ono-limo  nwing) 125.00 

Comploto  sol  (ono-timo  moing) 1 15.00 

SubxripNon  (moM  as  issuod) ». 185.00 

Subsoiplion  (moM  as  issuod) 185.00 

Indhndud  copios 3.75 


R#vWOfl  Dst9 
Od.  1,  1986 


Oct.  1 
Oct.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
•Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 


Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
0OC.31 
Od.  1 
Od.  1 


1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1985 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 


Od.  h  1986 

Od.  1. 1986 
Od.  1. 1986 
Od.  1, 1986 
Od.  1, 1986 
Od.  1. 1986 
Od.  1, 1986 
Od.  1,  1986 

Od.  1.1986 
Od.  1,  1986 

Jon.  1,  1987 

1987 

1983 
1984 
1985 
1986 
1987 
1987 


■  BocauM  TMi  3  is  ■!  oMMd  caar 
niQiMd  fli  o  pdMflMni  nfwmMun 

'NooModMMlstolWiMiwwwwtpremulgoMdMraigllMpwiodApr.  1.  l9WloMvcii 
31.  l987.1lMCRvQlMMitaMdaia(Apr.  1,  1980,  iheuM  b*  raMiMd. 

>No  — iii6«i<i  ID  Ml  voImw  ¥Mrt  pomlgoMd  Artig  *•  r«io4  July  I,  1965  M  JMt 
30.  1986.  IhtCHtMlvMiWMdoiolJutrl.  198S  theuU  b*  rMoJood. 

«Thi  Mf  1,  1985  odMM  ci  32  CHt  tan  1-189  cMiMin  •  RaM  ootr  lor  Pom  1-3* 
iRdutivt.  For  UN  Mi  Nki  d  Ow  Dilwii  Hcpwiiliwi  ^tguloliow  k  Porti  1-39.  canuk  *a 
■  ifcr— <TR»oluiiMiiMM*daidJuly  1.  1984,  oaMMq  Mm*  ports. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization 
Service 

8  CFR  Part  245a 

[INS  No.  1050-87] 

Adjustment  of  Status  for  Certain 
Aliens 

agency:  Immigration  and  Naturalization 
Service.  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  Section  201  of  the 
Immigration  Reform  and  Control  Act 
(IRCA]  provides  for  the  legalization  of 
aliens  who  have  been  residing  illegally 
in  the  United  States  since  before 
January  1, 1982.  Since  May  5, 1987.  the 
Service  has  processed  hundreds  of 
thousands  of  applications  for  the 
legalization  benefits  provided  by  the 
IRCA.  Actual  operational  experience 
with  the  program  has  brought  about  the 
necessity  to  amend  the  Service's 
regulations  in  order  to  correct 
technicalities  and  provide  additional 
guidance  as  required.  These  regulations 
were  published  at  52  FR  16205,  May  1. 
1987. 

DATES:  The  interim  final  is  effective 
November  17, 1987.  Comments  must  be 
received  on  or  before  December  17, 
1987. 

ADDRESSES:  Written  comments  should 
be  mailed  in  triplicate  to  Deputy 
Assistant  Commissioner.  Legalization. 
Immigration  and  Naturalization  Service, 
425 1  Street  NW..  Washington,  DC  20536, 
or  delivered  to  Room  5250  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terrance  M.  O'Reilly  (Deputy  Assistant 
Commissioner,  Legalization],  (202)  786- 
3658. 


SUPPIXMENTARY  INFORMATION:  The 

Immigration  Reform  and  Control  Act  of 
1986  (IRCA),  Pub  L.  99-603  was  enacted 
on  November  6, 1986.  This  legislation  is 
the  most  comprehensive  reform  of  our 
immigration  laws  since  the  enactment  of 
the  immigration  and  Nationality  Act 
(NA)  in  1952.  This  rule  incorporates 
various  technical  and  clarifying 
amendments  to  the  regulations 
governing  the  legalization  program 
established  by  the  Immigration  Reform 
and  Control  Act  of  1986  (IRCA),  Pub  L. 
99-603.  In  particular,  the  rule  amends 
the  term  "alien's  unlawful  status  was 
known  to  the  government."  and  the  list 
of  aliens  eligible  to  apply  for  legal  status 
is  expanded  to  include  "Silva  class 
members."  duration  of  status  aliens, 
asylum  applicants  and  aliens  who  were 
paroled  into  the  United  States  pursuant 
to  the  stateside  criteria  program,  aliens 
paroled  on  or  before  May  1, 1987,  and 
aliens  who,  subsequent  to  a  departure 
from  the  United  States,  reentered  the 
United  States  as  nonimmigrants  in  order 
to  return  to  an  unrelinquished,  unlawful 
residence.  The  rule  also  provides  that 
temporary  resident  aliens  who  are  under 
an  order  to  deportation  issued  prior  to 
their  obtaining  temporary  resident 
status  will  not  be  considered  to  have 
been  deported  if  they  travel  outside  of 
the  United  States.  Additionally,  the  rule 
deletes  the  provision  whereby  aliens 
could  comply  with  the  requirements  of 
section  321  of  the  Immigration  and 
Nationality  Act  (knowledge  of  English 
and  American  Government)  at  the  time 
of  interview  for  temporary  resident 
status.  The  rule  expands  the  use  of 
affidavits  of  support  to  family  members 
other  than  a  spouse.  The  rule  allows  for 
the  use  of  discretion  by  a  district 
director  in  establishing  the  procedure  for 
travel  authorization  document 
completion  while  an  apphcation  for 
temporary  residence  status  is  pending. 
Finally,  the  rule  removes  the  waiver 
requirement  for  aliens  found  admissible 
even  though  their  income  falls  below  the 
proverty  level. 

Summary  of  the  Interim  Rule 

Section  254a.(c)  is  amended  to  provide 
that  those  aliens  who  departed  the 
United  States  in  order  to  obtain  an 
immigrant  visa  at  a  consulate  or 
embassy  in  Canada  or  Mexico,  pursuant 
to  the  stateside  criteria  program,  and 
who  were  paroled  back  into  the  United 


States,  may  apply  for  legalization  if  they 
are  otherwise  eligible 

Section  245a.l(d)  is  being  amended  to 
further  define  the  term  "alien's  unlawful 
status  was  known  to  the  government." 
Section  245a.l (d)(4)  will  be  added  so 
that  foreign  students  who  can  establish 
that  the  school  they  attended  or  were 
authorized  to  attend  reported  to  the 
Service  that  the  student  violated  their 
nonimmigrant  student  prior  to  January  1. 
1982  will  be  considered  within  the 
category  of  those  aliens  whose  unlawful 
status  was  known  to  the  government. 
The  Service  has  determined  that  this 
change  is  consistent  with  Congressional 
intent  for  a  generous  legalization 
program. 

Section  245a.l(d)(2)  is  amended  to 
correct  a  grammatical  error. 

Section  245a.l(e)  is  amended  to 
correct  a  grammatical  error. 

Section  245a.l(l)  is  being  amended  to 
correct  a  grammatical  error. 

Section  245a.2(a)(2)(ii)  is  being 
amended  to  correct  a  grammatical  error. 

Section  245a.2(b)  is  being  amended  to 
clarify  the  eligibility  status  of  non- 
immigrant Foreign  Government 
Representatives  (Class  A — A-1,  A-2); 
Representatives  of  Foreign  Governments 
that  are  members  of  international 
organizations  (Class  G — G-1,  G-2.  G-3, 
G-4);  and  students  (Class  F).  These 
aliens  are  often  granted  duration  of 
status  at  the  time  of  admission  to  the 
United  States.  This  status  has,  for 
purposes  of  section  245A(a)(2)(B)  of  the 
INA,  as  amended  by  IRCA,  created 
problems  in  determining  when  such 
nonimmigrant  aliens'  status  terminated 
or  expired.  These  sections  address  this 
issue. 

The  Service  has  determined  that  A,  G. 
and  F  class  aliens  who  were  granted 
duration  of  status  may  be  eligible  for 
legalization  in  the  following 
circumstances.  Class  A  and  G  aliens 
will  be  considered  eligible  for 
legalization  as  aliens  whose  period  of 
authorized  admission  expired  through 
the  passage  of  time,  if  the  qualifying 
employment  terminated  prior  to  January 
1, 1982,  or  the  Department  of  State 
acknowledges  that  the  alien's  A  or  G 
status  recognition  ceased  prior  to 
January  1, 1982  and  the  alien  is 
otherwise  eligible  for  legalization.  A 
class  F  alien  will  be  eligible  to  apply  for 
legalization  if  the  alien  completed  his  or 
her  course  of  study,  including  any 
practical  training,  and  the  time  period,  if 
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any.  in  which  the  alien  was  granted  to 
depart  the  United  States  expired,  before 
January  1. 1982  and  the  alien  is 
otherwise  eligible  for  legalization. 

Section  245a.2(b)  is  being  amended  to 
include  those  individuals  who  are 
members  of  the  class  of  aliens 
estabished  in  SJJva  vs.  Levi,  No.  76- 
C4268  (N.D.  ILL.  March  22. 1977).  In  1977. 
an  injunction  was  issued  in  the  case  of 
SUva  V.  Levi.  The  Service  was  enjoined 
from  effecting  the  departure  of  certain 
Western  Hemisphere  aliens  because  of 
an  erroneous  allocation  of  immigrant 
visa  numbers  to  Cuban  Refugees.  Under 
this  court  order,  any  alien  from  an 
independent  country  of  the  Western 
Hemisphere  who  was  present  in  the 
United  States  prior  to  March  11, 1977. 
and  had  a  priority  date  for  the  issuance 
of  an  immigrant  visa  between  July  1. 
1968.  and  December  31. 1976.  was 
permitted  to  remain  in  the  United  States 
indefinitely  and  to  obtain  employment. 
The  notices  issued  to  these  aliens  by  the 
Service  advising  them  of  the  foregoing 
became  known  as  "Silva  Letters."  The 
Silva  injunction  was  vacated  on 
November  1. 1981.  As  of  that  date,  the 
aliens  in  the  Silva  class  who  had  not 
become  permanent  residents  and  who 
were  otherwise  in  the  United  States 
unlawfully,  were  subject  to  deportation. 
Aliens  who  are  members  of  this  class 
will  be  eligible  to  apply  for  legal  status 
provided  they  meet  all  other  eligibility 
requirements. 

Section  245a.2(b)  is  being  amended  to 
include  individuals  who  filed  asylum 
applications  prior  to  January  1, 1982. 
The  Service  has  determined  that  these 
individuals  were  in  an  unlawful  status 
known  to  the  government  when  they 
filed  their  applications.  If  the  application 
has  been  denied  or  not  yet  decided  and 
the  alien  is  otherwise  eligible  for 
legalization  he  or  she  i»  eKgiWe  to  file 
an  application  for  legalization. 

Section  245a.2(b)  is  being  amended  to 
address  aliens  who  would  be  otherwise 
eligible  for  legalization  except  for  lawful 
entries  which  under  current  regulations 
interrupted  their  continuous  unlawful 
residence.  Such  aliens  will  be  required 
to  establish  that  they  had  been  in  an 
unlawful  status  known  to  the  I 

government  or  that  their  stay  had    | 
expired  through  the  passage  of  time 
prior  to  January  1, 1982.  Further,  such 
aliens  will  be  required  to  establish  that 
they  were  returning  to  an  i 

unrelinquished,  unlawful  residencej 
These  circumstances  will  establish  that 
the  applicants  committed  fraud  when 
they  entered  the  United  States. 
Therefore,  they  will  also  be  required  to 
submit  applications  to  waive  their 
excludability  under  section  212(a)(19)  of 


the  Immigration  and  Nationality  Act. 
The  waivers  may  be  granted  for 
humanitarian  purposes,  to  assure  family 
unity  or  when  the  granting  of  such  a 
waiver  is  in  the  public  interest 

Section  245a.2(b)  is  being  amended  to 
clarify  the  eligibility  status  of  those 
aliens  who  are  otherwise  eligible  for 
legalization  but  left  the  United  States 
and  were  paroled  back  into  the  United 
States  on  or  before  May  1. 1987.  These 
aliens  will  be  required  to  establish  that 
they  had  been  in  an  unlawful  status 
known  to  the  government  or  that  their 
stay  had  expired  through  the  passage  of 
time  prior  to  January  1. 1982.  Further, 
such  aUens  will  be  required  to  establish 
that  they  were  returning  to  an 
imrelinquished,  unlawful  residence.  The 
Service  has  determined  that  this  class  of 
aliens  should  be  treated  in  as  equitable 
a  manner  as  those  who  entered  without 
inspection. 

Section  245a.2(dU4)(iii)  is  amended  to 
permit  family  members  in  unusiial 
circumstances  to  submit  an  affidavit  of 
support  on  behalf  of  a  legalization 
applicant.  The  current  regulations 
provide  that  only  a  spouse  or  parent 
may  file  an  affidavit  of  support. 
However,  there  are  circumstances  in 
which  a  parent  or  spouse  is  unable  to 
file  an  affidavit  of  support  for  the 
legalization  applicant.  Such  examples 
are,  a  minor  who  rf^ides  with  and  is 
supported  by  his  or  her  aunt  or  uncle:  or 
an  elderly  person  who  has  retired,  or 
requires  special  care  who  resides  with 
and  is  supported  by  one  of  his  or  her 
children.  This  amendment  expands  this 
section  to  permit  family  members  in 
these  and  similar  situations  to  file 
affidavits  of  support. 

Section  245a.2(e)(l)  is  being  amended 
to  correct  a  grammatical  error. 

Section  245a.  2(e)(2)  is  being  amended 
to  correct  a  grammatical  error. 

Section  245a.2(g)  is  being  amended  in 
order  to  help  eliminate  any 
misconception  concerning  the  age 
parameters  that  apply  to  male  aliens  for 
registering  under  the  Military  Selective 
Service  Act. 

Section  245a.2(k)(4)  is  being  amended 
to  clarify  the  procedure  concerning  the 
special  rule  for  determination  of  public 
charge.  The  Service  has  determined  that 
the  waiver  process  is  not  required  when 
a  determination  is  made  that  an  alien  is 
admissible  pursuant  to  this  section. 

Section  245a.2(m)(2)(i)  is  amended  to 
provide  that  Temporary  Resident  aliens 
who  are  under  an  order  of  deportation 
issued  prior  to  their  obtaining  temporary 
resident  status  will  not  be  considered  to 
have  deported  themselves  if  they  travel 
outside  of  the  United  States.  This 
amendment  is  necessary  because  8  CFR 


243.5  provides  that  aliens  who  depart 
the  United  States  while  an  order  of 
deportation  is  outstanding  are 
considered  to  have  been  deported. 

IRCA  created  a  new  class  of  aliens, 
temporary  residents,  who  are  permitted 
to  travel  outside  of  the  United  States  but 
are  not  aliens  considered  lawfully 
admitted  for  permanent  residence.  Since    • 
the  resident  status  afforded  these  aliens 
is  temporary,  the  Service  will  not  vacate 
outstanding  orders  of  deportation  until 
the  alien  receives  permanent  residence. 
Therefore,  under  c\irrent  regulations  a 
temporary  resident  who  is  under  an 
order  of  deportation  will  execute  that 
order  if  he  or  she  departs  the  United 
States.  In  order  to  avoid  these  types  of 
situations  S  245a.2(m)(2)(i)  has  been 
amended. 

Section  245a.2(m)(3)  is  being  amended 
to  correct  grammatical  errors. 

Section  245a.2(n)(l)  is  being  amended 
to  allow  the  Service's  district  directors 
the  flexibility  to  determine  where  the 
travel  documentation  will  be  generated 
for  aliens  granted  authorization  to  travel 
prior  to  a  decision  being  rendered  on 
their  application.  District  directors  may 
conduct  processing  at  Service  locations 
other  than  legalization  offices.  Various 
factors  necessitate  granting  the  district 
directors  this  flexibility  (e.g..  workload 
at  Service  locations,  equipment,  etc.). 

Section  245a.2(n)(2)  is  being  amended 
to  correct  the  title  of  this  paragraph  and 
outline  the  conditions  and  procedures 
for  granting  travel  authorization  prior  to 
the  granting  of  temporary  resident 
status. 

Section  245a.2(q)  is  being  amended  to 
correct  a  grammatical  error. 

Section  245a.2(s)  is  being  amended  to 
correct  a  grammatical  error. 

Section  245a.2(t)(5)  is  being  amended 
to  correct  a  grammatical  error. 

Section  245a.2(u)(2)(l)  is  being 
amended  to  correct  a  grammatical  error. 
Section  245a.2(w)  is  being  amended  to 
correct  a  grammatical  error. 

Section  245a.3(a)  is  being  amended  to 
correct  a  grammatical  error. 

Section  245a.3(b)(4)(ii)  is  deleted.  The 
IRCA  does  not  require  an  understanding 
of  ordinary  English  and  a  knowledge 
and  understanding  of  the  history  and 
Government  of  the  United  States  in 
order  to  obtain  temporary  resident 
status.  In  addition,  the  Service  is 
currently  preparing  the  guidelines  and 
mechanisms  necessary  for  aliens  to 
comply  with  the  provisions  of  section 
245A(b)(l)(D)  of  the  INA.  as  amended 
by  IRCA. 

Section  245a.3(b)(4)(iii)  has  been 
redesignated  $  245a.3{b)(4)(ii)  and  is 
amended  by  inserting  language 
regarding  the  minimum  age  at  which  an 
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alien  must  satisfy  the  requirements  of 
section  245A(b)(l}(D)  of  the  INA.  as 
amended  by  IRCA.  The  rule  also  sets 
forth  who  is  eligible  for  a  discretionary 
waiver  of  these  requirements. 

In  accordance  with  5  U.S.C  e05(b).  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule 
does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291. 

The  Information  Collection 
Requirements  contained  in  this 
regulation  have  been  cleared  by  the 
0MB  under  the  Paperwork  Reduction 
Act. 

List  of  Subjects  in  8  CFR  Part  245a 

Aliens.  Temporary  resident  status. 
Permanent  resident  status. 

Accordingly.  Chapter  I  of  HUe  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows. 

PART  245a— AOJUSTMENT  OF 
STATUS  TO  THAT  OF  PERSONS 
ADMITTED  FOR  LAWFUL 
TEMPORARY  OR  PERMANENT 
RESIDENT  STATUS  UNDER  SECTION 
245A  OF  THE  IMMIGRATION  AND 
NATIONALITY  ACT.  AS  AMENDED  BY 
PUB.  L.  M-603,  THE  IMMIGRATION 
REFORM  AND  CONTROL  ACT  OF  1966 

1.  The  authority  citation  for  Part  245a 
continues  to  read  as  follows: 

Authority:  Pub.  L  09-803, 100  Stat  3366;  8 
U.S.C.  1101  note. 

S245a.1    (AmMtdsdl 

2.  Section  245a.l(c)(l)  is  amended  by 
adding  the  following  sentence  to  the 
concluding  text  of  paragraph  (c)(1): 

*  •       •       •       * 

(cMi)  •  *  • 
An  alien  who  after  appearing  for  a 
scheduled  interview  to  obtain  an 
immigrant  visa  at  a  Consulate  or 
Embassy  in  Canada  or  Mexico  but  who 
subsequentiy  is  not  issued  an  immigrant 
visa  and  who  is  paroled  back  into  the 
United  States,  pursuant  to  the  stateside 
criteria  program,  shall  be  regarded  as 
having  been  granted  advance  parole  by 
the  Service. 

3.  Section  245a.l(d)(2)  is  amended  by 
removing  "deportable"  and  inserting 
"Deportable"  where  it  appears  in  the 
phrase  "i.e..  Forms  1-213.  Record  of 
deportable  Alien;" 

4.  Section  245a.l(d]  is  amended  by 
adding  a  new  paragraph  (d)(4)  to  read  as 
follows: 

*  *        *        •        • 

(d)  •  *  • 
(4)  The  applicant  produces 
documentation  from  a  school  approved 


to  enroll  foreign  students  under  S  214.3 
which  establishes  that  the  said  school 
forwarded  to  the  Service  a  report  that 
clearly  indicated  the  applicant  had 
violated  his  or  her  nonimmigrant  student 
status  prior  to  January  1. 1982.  In  order 
to  be  eligible  under  this  part  the 
applicant  must  not  have  been  reinstated 
to  nonimmigrant  student  status. 

5.  Section  245a.l(e)  is  amended  by 
removing  "prohibitied"  and  inserting 
"prohibited"  where  it  appears  in  the 
phrase  "or  any  other  activity  prohibited 
by  section  245(A)(c)(6)  of  the  Act." 

6.  Section  245a.l(l)  is  amended  by 
removing  "Designate  entity",  and 
inserting  "Designated  entity"  where  it 
appears  at  the  beginning  of  the 
paragraph. 


S245a.2   [AmwKtedl 

7.  Section  245a.2(a)(2)(ii)  is  amended 
by  removing  "endig",  and  inserting 
"ending"  where  it  appears  in  the  phrase, 
"endig  on  April  4. 1988." 

8.  Section  245a.2(b).  introductory  text 
is  revised  to  read  as  follows: 

*  •       *       *       • 

(b)  Eligibility.  The  following 
categories  of  aliens,  who  are  otherwise 
eligible  to  apply  for  legalization,  may 
file  for  adjustment  to  temporary 
residence  status: 

*  •       *       •       • 

9.  Section  245a.2(b)(8)  is  amended  by 
changing  the  word  "or"  to  "on"  where  it 
appears  immediately  preceding  "Service 
Form  1-94." 

10.  Section  245a.2(b)  is  amended  by 
adding  paragraphs  (b)  (9)  through  (15)  to 
read  as  follows: 

*  •        •        •        • 

(b)*  •  • 

(9)  An  alien  who  would  be  otherwise 
eligible  for  legalization  and  k^o  was 
present  in  the  United  States  in  an 
unlawful  status  prior  to  January  1, 1982, 
and  reentered  the  United  States  as  a 
nonimmigrant  in  order  to  return  to  an 
unrelinquished  unlawful  residence. 

(10)  An  alien  described  in  paragraph 
(b)(9)  of  this  section  must  receive  a 
waiver  of  the  excludable  charge 
212(a)(19)  as  an  alien  who  entered  the 
United  States  by  fraud. 

(11)  A  nonimmigrant  who  entered  the 
United  States  for  duration  of  status  ("D/ 
S")  in  one  of  the  following  classes.  A,  A- 
1.  A-2.  G.  G-1.  G-2.  G-3  or  G-4.  whose 
qualifying  employment  terminated  or 
who  ceased  to  be  recognized  by  the 
Department  of  State  as  being  entitied  to 
such  classification  prior  to  January  1. 
1982.  and  who  has  thereafter  continued 
to  reside  in  the  United  States  in  an 
unlawful  status. 

(12)  A  nonimmigrant  who  entered  the 
United  States  for  duration  of  status  ("D/ 


S")  in  one  of  the  following  classes,  F.  F- 
1.  or  F-2.  who  completed  a  full  course  of 
study,  including  practical  training  and 
whose  time  period  if  any  to  depart  the 
United  States  after  completion  of  study 
expired  prior  to  January  1, 1982  and  who 
has  remained  in  the  United  States  in  an 
unlawful  status  since  that  time. 

(13)  An  alien  who  establishes  that  he 
or  she  is  a  member  of  the  class  in  the 
Silva-Levi  lawsuit  (No.  76-C-4268  (N.D. 
ILL.  March  22. 1977));  that  is.  an  alien 
from  an  independent  country  of  the 
Western  Hemisphere  who  was  present 
in  the  United  States  prior  to  March  11. 
1977,  and  was  known  by  the 
Immigration  and  Naturalization  Service 
(INS)  to  have  a  priority  date  for  the 
issuance  of  an  immigrant  visa  between 
July  1. 1968  and  December  31, 1976, 
inclusive,  and  who  was  clearly  eligible 
for  an  immigrant  visa. 

(14)  An  alien  who  filed  an  asylum 
application  prior  to  January  1, 1982  and 
whose  application  was  subsequently 
denied  or  whose  application  has  not  yet 
been  decided  is  considered  an  alien  in 
an  unlawful  status  know  n  to  the 
government. 

(15)  An  ahen,  otherwise  eligible  who 
departed  the  United  States  and  was 
paroled  into  the  United  States  on  or 
before  May  1, 1987  in  order  to  return  to 
an  unrelinquished  unlawful  residence. 

11.  Section  245a.2(c)(8)  is  amended  by 
adding  the  text  "or  expired"  after  the 
word  "terminated"  and  before  the  word 
"subsequent." 

12.  Section  245a.2(d)(4)(iii)  is  amended 
by  removing  all  existing  text  after  the 
word  "children"  and  adding  the 
following: 

(d)  •  •  • 

(4)  •  •  • 

(iii)  *  •  *  of  the  applicant  or  a  parent 
in  behalf  of  children  which  guarantees 
complete  or  partial  financial  support. 
Acceptance  of  the  affidavit  of  support 
shall  be  extended  to  other  family 
members  in  unusual  family 
circumstances. 

13.  Section  245a.2(e)(1),  the  concluding 
paragraph  is  amended  by  removing  "the 
applicant  must  be  accompanied"  and 
inserting  "the  appUcation  must  be 
accompanied". 

14.  Section  245a.2(e)(2),  the  last 
sentence  is  amended  by  inserting  a 
comma  after  "director"  and  before 
"original." 

15.  Section  245a.2(g)  is  amended  by 
removing  "27"  and  inserting  "26." 

16.  Section  245a.2(k)(4),  the  first 
sentence  is  amended  by  removing  the 
phrase  "under  paragraph  (k)(2)  of  this 
section"  and  adding  a  period  "."  after 
the  word  "admissible." 
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17.  Section  245a.2(m](2](i)  is  amended 
by  adding  the  following  after  the  word 
"proceedings": 

***** 

(m)  *  *  • 

(2)  *  *  * 

(i)  *  *  *,  such  proceedings  having 
been  instituted  subsequent  to  the 
approval  of  temporary  resident  status.  A 
temporary  resident  alien  will  not  be 
considered  deported  if  that  alien  departs 
the  United  States  while  under  an 
outstanding  order  of  deportation  issued 
prior  to  the  approval  of  temporary 
resident  status;  . 

***** 

18.  Section  245a.2(m)(3)  is  amended  by 
removing  the  word  "required"  after  the 
word  "abroad"  and  before  the  word 
"due". 

19.  Section  245a.2(n)(l)  is  amended  by 
adding  the  following  sentence  between 
the  existing  first  and  second  sentences 

to  read  as  follows: 

***** 

(n)  *  •  * 

(1)  *  *  *  INS  district  directors  will 
determine  the  Service  location  for  the 
completion  of  processing  of  travel 
documentation.  *  *  * 

20.  Section  245a.2(n](2)  is  amended  by 
inserting  "and  travel"  after 
"Employment"  and  before 
"authorization"  in  the  title  of  the 
paragraph;  replacing  the  word  "will 
with  the  word  "may"  in  the  flrst      I 
sentence  after  the  word  "employment" 
and  before  the  word  "be";  and  by 
removing  in  the  Hrst  paragraph  the 
sentences  beginning  with  "Applications 
may  be  presented"  and  concluding  with 
"fee  receipt  and  scheduled 
appointment"  and  inserting  text  to  read 
as  follows: 
***** 

Cn)  •  *  • 

(2)  *  •  • 

*  *  *  Permission  to  travel  abroad  may 
be  granted  in  emergent  circumstances  in 
accordance  with  the  Service's  advance 
parole  provisions  contained  in  S  212.5(e) 
of  this  chapter  after  an  interview  has 
been  conducted  in  connection  with  an 
application  establishing  prima  facie 
eligiblity  for  temporary  resident  status. 

21.  Section  245a.2(n)(2)  is  further 
amended  by  designating  the  first  i 
paragraph  as  (i)  and  the  second  I 
paragraph  as  (ii). 

22.  Section  245a.2(q).  the  last  sentence 
is  amended  by  removing  "motion"  and 
inserting  "motions"  where  it  appears  in 
the  text  of  the  paragraph. 

22.  Section  245a.2(8)  is  amended  by 
revising  the  paragraph  heading  to  read 
"Date  of  adjustment  to  temporary 
residence. " 


24.  Section  245a.2(t)(5]  is  amended  by 
removing  "Information  obtained  in 
granted  legalization"  and  inserting 
"Information  obtained  in  a  granted 
legalization. 

25.  Section  245a.2(u](l],  the  last 
sentence  of  the  introductory  text  is 
amended  by  removing  "occurance,"  and 
inserting  "occurence. 

26.  Section  245a.2(u)(l](ii]  is  amended 
by  removing  the  language  following  the 
word  "immigrants,"  and  inserting  the 
following  language. 
***** 

(u)  *  *  * 

(1)  *  *  * 

(ii)  *  *  *  unless  a  waiver  is  secured 

pursuant  to  §  245a.2(k)(2). 

***** 

27.  Section  245a.2(w)  is  amended  by 
removing  "Declaration  of  intending 
citizen",  and  inserting  "Declaration  of 
Intending  Citizen." 

S245a.3    [Amended] 

28.  Section  245a.3(8)  is  amended  by 
adding  a  parenthesis  after  "A"  and 
before  "b"  in  the  last  sentence  of  the 
paragraph. 

29.  Section  245a.3(b)(4)(i)  is  amended 
by  removing  the  word  "or"  at  the  end  of 
the  paragraph. 

30.  Section  245a.3(b)(4)(ii)  is  revised  to 
read  as  follows: 
***** 

(b)  •  *  • 
(4)  •  •  • 

(ii)  The  requirements  of  paragraph 
(b)(4)(i)  of  the  section  must  be  met  by 
each  applicant  who  is  14  years  or  older, 
except  that  these  requirements  may  be 
waived  at  the  discretion  of  the  Attorney 
General  if  the  alien  is  65  years  or  older. 
***** 

31.  Section  245a.3(b)(4)(iii)  is  removed. 
Dated:  October  26, 1987. 

Alan  C.  Nelson. 

Commissioner 

[FR  Doc.  87-28236  Filed  11-16-87;  8:45  am] 
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Special  Conditions;  Ballistic  Recovery 
System,  Inc.,  Modified  Cessna  150/ 
A150  Series  Airplanes  and  152/A152 
Model  Airplanes  To  Incorporate  the 
CARD- 150  System 

AOENCY:  Federal  Aviation 
Administration  DOT. 


action:  Final  Special  Conditions. 

summary:  These  special  conditions  are 
issued  under  SS  21.16  and  21.101(b)  of 
the  Federal  Aviation  Regulations  (FAR) 
to  become  part  of  the  certification  basis 
for  the  supplementary  type  certification 
of  the  Ballistic  Recovery  Systems,  Inc., 
General  Aviation  Recovery  Device 
(CARD)  modifications  to  Cessna  150/ 
A150  Series  and  152/A152  Model 
Airplanes.  This  system  is  referred  to  as 
the  GARD-150.  These  modifications 
have  novel  or  unusual  design  features 
associated  with  a  parachute  recovery 
system  for  which  the  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety 
standards.  These  special  conditions 
contain  additional  airworthiness 
standards  which  the  Administrator  finds 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  provided  by  the 
airworthiness  standards  applicable  to 
these  airplanes. 
EFFECTIVE  DATE:  November  17, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  K.  Rathgeber,  Aerospace 
Engineer,  Standards  Office  (ACE-110). 
Aircraft  Certification  Division,  Central 
Region,  Federal  Aviation^ 
Administration,  Room  1656,  601  East 
12th  Street,  Kansas  City,  Missouri  64106; 
Telephone  (816)  374-5688. 
SUPPLEMENTARY  INFORMATION 

Background 

On  January  12, 1987,  Ballistic 
Recovery  Systems,  Inc.  (BRS),  9242 
Hudson  Boulevard,  Lake  Elmo. 
Minnesota  55042,  filed  an  application  for 
a  supplemental  type  certificate  (STC)  to 
install  the  GARD-150  parachute 
recovery  system  on  Cessna  150/A150 
Series  and  152/A152  Model  Airplanes. 
The  applicant  proposes  to  certificate  a 
parachute  recovery  system  which  is 
intended  to  recover  an  airplane  in 
emergency  situations;  such  as  mid-air 
collision,  loss  of  engine  power,  loss  of 
airplane  control,  severe  structural 
failure,  pilot  disorientation,  or  pilot 
incapacitation.  The  GARD-150  system, 
which  is  only  to  be  used  as  a  last  resort, 
is  intended  to  prevent  serious  injuries  to 
the  airplane  occupants  by  parachuting 
the  airplane  to  the  grotmd. 

The  GARD-150  system  consists  of  a 
parachute  with  a  canopy  size  of 
approximately  50  feet  in  diameter  which 
is  packed  in  a  pressurized  canister 
mounted  in  the  left  aft  portion  of  the 
baggage  compartment.  A  solid 
propellant  rocket  motor  is  used  to 
deploy  the  canopy.  A  door  is  positioned 
above  the  canister  to  seal  the  canister, 
parachute  canopy,  and  rocket  motor 
from  the  elements  and  provide  free  exit 


when  the  canopy  is  deployed.  The 
GARD-150  is  deployed  by  a  mechanical 
pull  handle  mounted  on  the  pilot  side  of 
the  airplane  trim  wheel  pedestal. 

The  rocket  motor  initiator  is  a 
mechanical  device,  and  the  GARD-150 
system  requires  no  electrical  power.  The 
system  is  dormant  in  the  normal 
configuration  since  the  rocket  motor  is 
unarmed.  At  least  two  separate  and 
independent  pilot  actions  are  required  to 
deploy  the  system. 

A  four-cable  bridle  attaches  the 
canopy  bridle  to  the  airplane  primary 
structure  at  wing  and  main  landing  gear 
bulkheads.  The  cables  lengths  are 
designed  to  provide  the  best  airplane 
touchdown  attitude.  The  cables  are 
routed  externally  on  each  side  of  the 
fuselage  from  the  door  to  the  attach 
points.  The  cables  are  covered  with 
small  frangible  fairings. 

The  applicant  intends  to  provide  a 
supplement  to  the  FAA-Approved 
Airplane  Flight  Manual  (AFM)  as  part  of 
the  STC  for  those  airplanes  which  have 
such  a  manual.  The  supplement  will 
describe  the  system,  define  required 
system  maintenance  and  inspection 
information.  A  separate  FAA  approved 
GAW)-150  Operatinjg  Manual  will  be 
provided  for  those  airplanes  which  do 
not  have  an  FAA-approved  AFM. 

The  GARD-150  system  includes  a 
placard  located  near  the  pull  handle  in 
clear  view  of  the  pilot  to  identify  the 
system  and  operating  envelope,  state 
deployment  actions,  and  provide 
appropriate  warnings.  A  warning 
placard  is  located  on  the  canister  near 
the  rocket  motor. 

The  FAA  considered  the  features 
proposed  by  BRS  for  the  GARD-150 
installation  in  the  Cessna  1S0/A150 
Series  and  152/A152  Model  Airplanes 
and  concluded  that,  notwithstanding  the 
existing  requirements  appUcable  to 
these  airplanes,  which  did  not  envision 
the  use  of  such  systems,  special 
conditions  should  be  promulgated  for 
such  systems  to  provide  the  necessary 
level  of  safety.  A  notice  of  proposed 
special  conditions.  Notice  23-ACE-33, 
was  published  in  the  Federal  Register 
(52  FR  19517-19519.  dated  May  26. 1987) 
for  the  GARD-150  system.  This  notice 
requested  that  comments  be  received  oa 
or  before  June  25. 1987. 

On  June  12. 1987,  Mr.  John  Cesnik.  on 
behalf  of  BRS,  petitioned  for  a  60-day 
extension  of  the  comment  period.  In  the 
petition.  BRS  took  issue  with  several  of 
the  special  conditions  and  requested 
additional  time  to  incorporate  up-to-date 
information  for  their  response  to  the 
notice.  BRS  requested  additional  time  to 
evaluate:  (1)  The  parachute  ground 
jettisoning  requirements.  (2)  the  canister 
venting  requirements.  (3)  the  parachute 


repack  cycle,  and  (4)  the  similarity  of 
the  BRS  emergency  parachute  to  the 
auxiliary  parachute  requirements  of 
§  105.43(a)(2)  of  the  FAR. 

The  FAA  reviewed  this  petition  and 
determined  that  extending  the  comment 
period  would  afford  the  petitioner,  as 
well  as  other  interested  persons,  the 
opportunity  to  participate  in  the 
development  of  the  final  special 
conditions.  An  extension  of  the 
comment  period.  Notice  No.  23-ACE- 
33A,  was  published  in  the  Federal 
Register  on  July  20, 1987  (52  FR  27222) 
and  extended  tiie  closing  of  the 
comment  period  to  August  28, 1987. 

Type  Certification  Basis 

The  type  certification  basis  (TC  3A19) 
for  the  Cessna  Aircraft  Company  150/ 
A150  Series  Airplanes  and  152/A152 
Model  Airplanes  is  Part  3  of  the  Civil 
Air  Regulations  dated  May  15, 1956, 
through  Amendment  3-4:  §  23.1559, 
effective  March  1, 1978  for  S/N 15282032 
and  for  the  Model  152  and  S/N  681. 
A1520809  and  for  the  Model  A152;  Part 
36,  dated  December  1, 1969,  plus 
Amendments  36-1  through  36-5  for  the 
model  152  only;  and  the  special 
conditions  of  this  Final  Action. 

Discussion  of  Comments 

Public  participation  in  this  rulemaking 
action  was  invited  by  Notice  No.  23- 
ACB-33A  and  five  comments  were 
received.  All  the  commenters  provided 
comments  to  the  same  two  special 
conditions.  The  comments  addressed  the 
parachute  jettisoning  requirements  of 
Special  Condition  4(f),  and  the 
parachute  inspection  and  repack 
requirements  of  Special  Condition  7(b). 

The  notice  proposed  Special 
Condition  4(f)  which  would  require  the 
applicant  to  show  that,  after  ground 
touchdown,  the  parachute  can  be 
jettisoned  under  various  adverse 
weather  conditions,  including  high 
winds.  The  comments  address  several 
technical  issues,  as  well  as  the  costs, 
involved  in  complying  with  this  rule. 
Most  of  the  technical  comments  fit  in 
one  of  four  categories,  including:  (1) 
System  reUability,  (2)  undesired 
jettisoiiing.  (3)  the  effect  of  GARD-150 
activation  on  the  airplane  airworthiness, 
and  (4)  past  experiences  with  similar 
devices. 

Several  commenters  note  that  the 
addition  of  a  ground  jettisoning 
capability  would  increase  the 
complexity  and  reduce  the  overall 
reliability  of  the  GARD-150  system.  One 
commenter  notes  that  the  GARD-150 
will  most  likely  use  a  multiple  attach 
point  bridle  in  order  to  set  a  safe 
airplane  attitude  at  touchdown  and  this 
configuration  would  necessitate  a 


remote  jettisoning  link  which  has  limited 
reliability  and  may  cause  the  parachute 
to  jettison  at  the  wrong  time.  The 
commenter  indicates  that  inadvertent 
jettisoning  could  happen  as  a  result  of 
equipment  malfunction  or  operator 
error.  One  commenter  notes  that  to  his 
knowledge,  there  has  been  no  long  term 
experience  with  parachute  jettisoning 
systems  so  their  rehability  record  is 
unproven.  Another  commenter  suggests 
that  the  desirability  of  jettisoning 
capabihty  should  be  determined  by  a 
risk-benefit  analysis,  and  another 
commenter  beheves  that  use  and  abuse 
of  the  jettisoning  capability  would  add  a 
dimension  of  risk  to  the  emergency 
recovery  system  concept. 

Several  commenters  state  their 
concern  that  the  ground  jettisoning 
capability  would  provide  the  possibility 
of  in-flight  jettisoning  caused  by 
unintentional  or  inappropriate  pilot 
activation.  Two  commenters  stated  their 
concern  that  a  recovery  parachute  with 
jettisoning  capability  might  be  used  for 
recreational  purposes.  These 
commenters  also  note  that  in-flight 
jettisoning  could  occur  over  an  area, 
such  as  over  trees  or  rough  terrain, 
where  flight  recovery  would  be  unsafe. 
One  commenter  notes  that,  because  the 
pilot  would  be  under  increased  stress  at 
the  time  of  the  GARD-150  deployment, 
he  may  be  more  likely  to  activate  the 
parachute  jettisoning  provisions  at  the 
wrong  time. 

Several  commenters  discuss  the 
potential  for  airplane  damage  resulting 
from  deployment  of  the  parachute 
recovery  system.  These  comments 
indicate  that  the  airplane  may  sustain 
damage  during  the  deployment  which  is 
unknown  by  the  pilot  One  commenter 
notes  that  either  the  initial  emergency 
condition  or  the  subsequent  deployment 
of  the  parachute  recovery  system  could 
cause  damage  to  the  flight  controls  or 
the  airfi-ame  which  would  make  the 
airplane  unairworthy  when  the 
parachute  is  jettisoned.  In  general  the 
commenters  state  concern  that  in-flight 
jettisoning  of  the  parachute  may  result 
in  uncontrollable  flight  as  a  result  of 
airplane  damage  which  occurred  prior  to 
jettisoning  but  not  recognized  by  the 
pilot. 

Several  commenters  refer  to 
experiences  with  similar  systems  on 
ultralights  or  their  experience  with  cargo 
parachutes  to  argue  against  the 
jettisoning  requirements.  One 
commenter  states  that  BRS  has 
experience  with  parachute  recovery 
systems  on  ultralights  which  do  not 
have  jettisoning  provisions.  According 
to  this  commenter,  BRS  has  recorded  26 
ultralight  recoveries  and  has  had  no 
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serious  injuries  resulting  from  the  post- 
recovery  ground  conditions.  Another 
commenter  notes  that  this  proposed 
special  condition  is  a  carry-over  front 
Special  Conditions  No.  23-ACE-8 
published  in  the  Federal  Register  on 
May  22. 1984  (49  FR  21506)  issued  for  the 
supplemental  type  certification  of 
Cessna  150L.  150M.  and  152  Models,  and 
172  and  180  series  airplanes  to  add  the 
Superchute,  Ltd.  modifications.  The 
commenter  concludes  the  Superchute, 
Inc.  included  jettison  capability  as  part 
of  their  proposal,  but  no  risk/benefit 
analysis  was  done  to  justify  the  special 
condition.  The  commenter  notes  that 
while  Superchute  has  no  extensive 
practical  experience,  BRS  has  nearly 
eight  years  of  experience,  delivering  in 
excess  of  3000  units  for  ultralights  and 
experimental  airplanes.  The  commenter 
states  that,  in  this  period,  over  thirty 
emergency  deployments  were  made 
using  systems  which  did  not  have 
canopy  jettisoning  provisions,  and  none 
of  these  deployments  resulted  in 
occupant  injuries  that  could  have  been 
prevented  by  jettison  capability. 
Another  commenter  states  that  there  is 
no  historical  envidence  of  either  hang 
glider  or  ultralight  pilots  being  injured 
after  a  parachute  landing. 

Other  comments  received,  not 
technical  in  nature,  have  also  been  ' 
considered  in  developing  the  final  rule 
action.  Two  of  these  commenters  state 
concern  that  the  parachute  jettisoning 
requirements  of  Special  Condition  4{n 
would  add  significant  design  and  testing 
expenses  to  the  GARD-150  project  One 
of  these  commenters  estimates  that  the 
additional  complexity  of  the  jettisoning 
device  would  nearly  double  the  cost  of 
the  GARD-150  recovery  system. 

Two  commenters  suggest  more 
objective  wording  for  Special  Condition 
4(0  which  they  propose  would  meet  the 
intent  of  the  rule  without  specifically 
requiring  parachute  jettisoning 
requirements.  These  comments  suggest 
wording  diat  would  require  the 
applicant  to  show  that  the  occupants 
would  not  be  exposed  to  serious  injury 
after  airplane  touchdown  in  various 
weather  conditions  including  relatively 
high  winds. 

The  FAA  has  considered  the 
comments  to  proposed  Special 
Condition  4(f)  and  has  reevlauated  the 
merits  of  the  requirements  for  parachute 
jettisoning  capability.  The  intent  of  the 
GARD-150  emergency  parachute  system 
is  to  add  a  means  of  preventing  a 
catastrophic  crash  when  all  other  means 
of  recovery  are  exhausted  or  made 
inoperative.  To  this  end.  this  system 
adds  to  the  overall  safety  of  the 
airplane.  However,  the  deployment  of 


an  emergency  parachute  may  result  in 
certain  hazards  not  considered  in  the 
original  airworthiness  standards  for 
these  airplanes.  The  intent  of  proposed 
Special  Condition  4(f)  is  to  address  the 
hazards  posed  to  occupants  in  the 
airplane  after  ground  touchdown  when 
the  GARD-150  system  is  deployed; 
particulariy  those  hazards  which  are 
created  by  the  wind  loading  the  canopy. 
In  reevaluating  this  special  condition, 
the  FAA  has  reviewed  the  landing  and 
takeoff  performance  applying  to  the 
Cessna  150  series  airplanes, 
requirements  and  practices  with  regard 
to  quick  releases  for  personal 
parachutes,  and  the  requirements  and 
practices  concerning  emergency 
deflations  of  manned  free  balloons.  The 
FAA  has  also  considered  the  airframe 
and  occupant  restraint  protection  which 
would  be  available  after  touchdown. 
Based  on  this  reevaluation,  the  FAA 
concludes  that  the  safety  issues 
addressed  by  proposed  Special 
Condition  4(f)  can  be  addressed  in  a 
more  objective  manner  therefore,  this 
Final  Rule  Special  Condition  requires 
that  the  BRS  GARD-150  system  protect 
occupants  from  serious  injury  after 
touchdown  under  various  weather 
conditions,  including  high  winds. 

The  notice  proposed  Special 
Condition  7(b)  which  would  require  that 
operating  limitations  be  prescribed  to 
require  that  the  GARD-150  parachute  be 
inspected  and  replaced  each  120  days. 
This  proposed  rule  would  require  that 
the  parachute  must  be  considered  an 
auxiliary  parachute  in  the  context  of 
§  105.43(a)(2).  The  comments  addressed 
issues  which,  in  general,  fit  into  one  of 
the  following  categories:  (1) 
Classification  of  the  system  as  an 
auxiliary  parachute.  (2)  the  relation  of 
the  GARD-150  system  design  and 
appropriate  inspection  intervals,  and  (3) 
damage  from  excessive  repacking. 

As  Special  Condition  7(b)  was 
proposed,  the  GARD-150  system  must 
be  considered  an  auxiliary  parachute  in 
the  context  of  §  105.43(a)(2).  Several 
commenters  note  that  this  system  is  not 
an  auxiliary  parachute  because  it  is 
physically  different  and  performs  a 
different  function.  One  commenter  notes 
that  §  105.41(a)  states  that  the 
applicability  of  Subpart  C  of  Part  105  is 
to  "parachute  equipment  used  in 
parachute  jumps,"  and  the  GARD-150 
system  is  out  of  the  scope  of  Subpart  C. 
Another  commenter  states  that  the 
GARD-150  system  is  not  a  sport  or  an 
auxiliary  parachute  but  an  emergency 
parachute  system  to  protect  aircraft 
occupants.  The  FAA  recognizes  that  the 
GARD-150  system  does  not  function  in 
the  same  capacity  as  an  auxiliary 


parachute  for  personal  parachute 
jumping.  However,  when  the  GARD-150 
system  is  deployed  it  is  intended  to 
serve  as  the  final  means  of  rescue  for 
the  airplane  occupants.  Since  no 
regulations  currently  address 
requirements  for  emergency  parachutes, 
such  as  the  GARD-150.  the  FAA 
considered  the  proposed  special 
condition  referencing  the  inspection  and 
repack  times  to  be  a  rational 
requirement. 

Several  commenters  object  to 
imposing  the  inspection  and  replacing 
cycles  required  in  §  105.43(a)(2).  Three 
of  the  commenters  state  that  the  GARD- 
150  system  will  use  a  pressure  packed 
parachute  that  is  similar  to  systems  used 
in  military  ejection  seats  which  typically 
are  not  repacked  for  several  years,  with 
some  repack  cycles  as  long  as  15  years. 
One  commenter  notes  that  the  GARD- 
150  system  will  be  protected  from 
moisture  and  sunlight  by  both  the 
external  housing  and  internal  container. 
and  this  commenter  expresses  concern 
that  frequent  reopening  and  repacking  of 
the  system  will  actually  decrease  its 
reliability  compared  to  proper  packing 
at  the  factory  and  infrequent  handling. 
Another  commenter  notes  that  systems 
such  as  the  GARD-150  have 
considerably  greater  shelf  life  than  an 
auxiliary  parachute  used  for  personal 
parachuting.  One  commenter  suggests 
that  a  realistic  repack  period  for  the 
GARD-150  canopy  would  be  two  years. 

Several  commenters  stated  concern 
that  accumulated  repacking  of  the 
parachute  may  eventually  damage  the 
parachute  fabric  and  increase  the 
potential  for  repacking  errors  resulting 
in  degraded  system  performance  and 
reliability. 

Two  commenters  suggest  alternate 
wording  for  Special  Condition  7(b) 
which  would  allow  the  applicant  to 
determine  the  inspection  requirements 
and  provide  justification  for  these 
requirements  to  the  FAA  for  approval. 
The  FAA  agrees  with  this  more 
objective  approach  and  the  special 
condition  has  been  modified  in  this 
Final  Rule  to  require  that  the  applicant 
provide  operating  limitations  for 
inspecting  and  replacing  the  GARD-150 
parachute  and  deployment  mechanism 
at  intervals  approved  by  the  FAA. 

Conclusion 

The  action  affects  only  the  Cessna 
150/A150  Series  and  152/A152  Model 
Airplanes  incorporating  the  Ballistic 
Recovery  System  GARD-150  recovery 
parachute  system.  Special  Conditions 
No.  23-ACE-33.  incorporated  by  this 
action,  are  not  rules  of  general 
applicability  and  apply  only  to  the 


series  and  model  or  airplane  identified 
in  these  final  special  conditions. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft.  Air 
transportation,  Safety. 

The  authority  citation  for  these 
Special  Conditions  is  as  foUbws: 

Authority:  Sees.  313(a),  601.  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.C.  1354(a).  1421,  and  1423);  49  U.S.C. 
106(g)  (Revised  Pub.  L  97-449.  January  12. 
1983):  14  CFR  21.16  and  101;  and  14  CFR  11.28 
and  11.29(b). 

Adoption  of  the  Special  Conditions 

In  consideration  of  the  foregoing,  the 
following  special  conditions  are  issued 
as  a  part  of  the  type  certification  basis 
for  Cessna  150/A150  Series  and  152/ 
A152  Model  Airplanes  modified  to 
incorporate  the  GARD-150  parachute 
recovery  system  of  Ballistic  Recovery 
System.  Inc.,  as  follows: 

1.  Flight  Test  Demonstration 

(a)  The  GARD-150  system  must  be 
demonstrated  in  flight  to  satisfactorily 
perform  its  intended  function,  without 
exceeding  the  system  deployment  Umit 
load  factors,  for  the  critical  flight 
conditions. 

(b)  Satisfactory  development  of  the 
GARD-150  parachute  must  be 
demonstrated,  at  the  most  critical 
airplane  weight  and  balance,  for  the 
following  flight  conditions: 

(i)  Power  off  stall  with  slow  entry. 

(ii)  Spin  with  deployment  at  one  turn. 

(iii)  Normal  cruise  at  100  knots  and  IG 
normal  load. 

(iv)  Maneuvering  speed  with  2G 
normal  load,  and 

(v)  Never  exceed  speed  with  IG 
normal  load. 

2.  Occupant  Restraint 

Each  seat  in  an  airplane  modified 
with  the  GARD-150  system  must  be 
equipped  with  a  restraint  system, 
consisting  of  a  seat  belt  and  shoulder 
harness,  which  will  protect  the 
occupants  from  head  and  upper  torso 
injuries  during  parachute  deployment 
and  ground  impact  at  the  critical  load 
conditions. 

3.  Parachute  Performance 

(a)  The  GARIJ-150  parachute  must 
comply  with  the  applicable 
requirements  of  TSO-C23c.  or  an 
approved  equivalent,  for  the  critical 
airplane  weights. 

(b)  The  GARD-150  system  limit  load 
factor  for  deployment  must  not  exceed 
80  percent  of  the  airplane  ultimate  load 
factor. 

(c)  It  must  be  shown  that,  although  the 
airplane  structure  may  be  damaged,  the 


airplane  impact  during  touchdown  will 
result  in  an  occupant  environment  in 
which  serious  injury  to  the  occupants  is 
improbable. 

(d)  It  must  be  shown  that,  with  the 
GARD-150  parachute  deployed,  the 
airplane  can  impact  the  ground  in 
various  adverse  weather  conditions 
including  winds  up  to  15  knots,  without 
endangering  the  airplane  occupants. 

4.  System  Functions  and  Operations 

(a)  It  must  be  shown  that  there  is  no 
fire  hazard  associated  with  activation  of 
the  GARD-150  system. 

(b)  The  GARI>-150  system  must  be 
shown  to  function  reliably  and  to 
adequately  perform  its  intended 
function. 

(c)  It  must  be  shown  that  arming  and 
activating  the  GARD-150  system  can 
only  be  accomplished  in  a  sequence 
which  makes  inadvertent  deployment 
extremely  improbable. 

(d)  It  must  be  demonstrated  that  the 
GARD-150  system  can  be  activated 
without  difficulty  by  various  sized 
people,  from  a  10th  percentile  female  to 
a  90th  percentile  male,  while  sitting  in 
the  pilot  or  copilot  seat. 

(e)  The  GARD-150  system  must  be 
labeled  to  show  its  identification, 
fimction  and  operating  limitations. 

(f)  It  must  be  shown  that  the 
occupants  will  be  protected  from  serious 
injury  after  touchdown  under  various 
adverse  weather  conditions,  including 
high  winds. 

5.  System  Protection 

(a)  All  components  of  the  GARD-150 
system  must  provide  protection  against 
deterioration  due  to  weathering, 
corrosion,  abrasion,  and  other  causes. 

(b)  Adequate  provisions  must  be 
made  for  ventilation  and  drainage  of  the 
parachute  canister  and  associated 
structure  to  ensure  the  sound  condition 
of  the  system. 

6.  System  Inspections  Provisions 

(a)  Instructions  for  continued 
airworthiness  must  be  prepared  for  the 
GARD-150  system  which  meet  the 
requirements  of  §  23.1529  of  this  chapter. 

(b)  Adequate  means  must  be  provided 
to  permit  the  close  examination  of  the 
parachute  and  other  system  components 
to  ensure  proper  functioning,  alignment, 
lubrication,  and  adjustment  during  any 
required  inspection  of  the  GARD-150 
system. 

7.  Operating  Limitations 

(a)  Operating  limitations  must  be 
prescribed  to  ensure  proper  operation  of 
the  GARD-150  system  within  the 
approved  flight  envelope  of  the  airplane. 


(b)  Operating  limitations  must  be 
prescribed  for  inspecting,  repacking,  and 
replacing  the  GARD-150  parachute  and 
deployment  mechanism  at  approved 
intervals. 

Issued  in  Kansas  City,  Missouri,  on 
October  22, 1987. 
Jerold  M .  Chavkin, 
Acting  Director.  Central  Region. 
[PR  Doc.  87-26420  Filed  11-16-87:  8:45  am) 

BILLING  CODE  M10-13-M 


14  CFR  Part  39 

1  Docket  No.  87-CE-2S-AD;  Amendment  39- 
57741 

Airworthiness  Directives;  Gulf  stream 
Aerospace  Corporation  Models  690, 
690A,  690B,  690C,  6900,  695, 695A,  and 
695B  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Gulfstream  Models  690, 
690A,  690B,  690C,  690D,  695,  695A,  and 
695B  airplanes,  herein  referred  to  as 
"690  and  695"  airplanes,  which 
supersedes  AD  86-24-12,  by  further 
prohibiting  some  airplanes  from  flight 
into  known  icing  conditions.  AD  86-24- 
12  required  the  use  of  continuous 
ignition  during  flight  in  meteorological 
conditions  shown  to  result  in  engine 
flameouts.  The  FAA  has  further 
examined  the  ignition  systems  in  these 
airplanes  and  has  determined  that  the 
hmitations  of  those  airplanes  with 
ignition  system  having  a  continuous 
duty  cycle  of  less  than  1  hour  do  not 
allow  the  pilot  to  provide  engine  ignition 
for  the  expected  duration  of  these 
meteorological  conditions.  The 
requirements  of  this  AD  will  further 
provide  additional  protection  against 
inadvertent  engine  flameout  by 
prohibiting  these  airplanes  from  flight 
into  known  icing  conditions. 

DATES:  Effective  Date:  December  18. 
1987. 

Compliance:  As  prescribed  within  the 
body  of  the  AD  unless  already 
accomplished, 

ADDRESSES:  Gulfstream  Service 
Information  Nos.  SI-211  and  SI-212  both 
dated  June  30. 1986;  Gulfstream  Custom 
Kit  Nos.  138  dated  April  15. 1987,  and 
139  dated  May  28, 1987.  applicable  to 
this  AD  may  be  obtained  at  Gulfstream 
Aerospace  Corporation,  Wiley  Post 
Airport.  P.O.  Box  22500,  Oklahoma  City, 
Oklahoma  73123;  Telephone  (405)  789- 
5000;  or  this  information  may  be 
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examined  at  the  Rules  Docket,  FAA 
Ofiice  of  the  Regional  Counsel.  Room 
1558. 601  East  12th  Street.  Kansas  City, 
Missouri  64106. 

FOR  nmTHER  INFORMATION  CONTACT 
Mr.  John  P.  Dow.  St.,  FAA,  Central 
Region.  Foreign  Project  Support  Section, 
ACE-109.  601  East  12th  Street,  Kansas 
City.  Missouri  64106;  Telephone  (816) 
374-6932  or  Ms.  Alma  Ramirez-Hodge. 
Airplane  Certification  Branch.  ASW- 
150.  FAA.  Fort  Worth,  Texas  76193-0150. 
Telephone  (817)  624-5147. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulation  to  include  an  AD, 
applicable  to  Gulfstream  690  and  695 
airplanes,  which  would  supersede  AD 
86-24-12  by  further  prohibiting  some 
airplanes  from  flight  into  known  icing 
conditions,  was  published  in  the  Federal 
Register  on  July  31. 1987  (52  FR  28565). 
AD  86-24-12.  Amendment  39-5483  (51 
FR  44046;  December  8, 1986)  was  issued 
November  28, 1986.  to  revise  the 
Airplane  Pilot's  Operating  Handbook 
and  Airplane  Flight  Manual  (POH/AFM) 
on  these  airplanes  by  requiring  that, 
when  flying  in  any  actual  or  potential 
icing  conditions,  continuous  ignition  be 
assured  by  selecting  manual  "IGN"  or 
"ION  Override"  or  "IGN  OVRD"  on  the 
ignition  switch  as  appropriate.  The 
airplanes  affected  by  AD  86-24-12  were 
originally  certificated  for  flight  into 
known  icing  conditions,  however  AD 
86-24-12  placed  additional  requirements 
on  these  airplanes  for  such  flight.  The 
FAA  has  determined  that  some 
airplanes  affected  by  AD  86-24-12  have 
ignition  systems  with  duty  cycle 
limitations  that  prevent  use  of 
continuous  ignition  for  the  probable 
duration  of  exposure  to  actual  or 
potential  icing  conditions.  These  ignition 
systems  have  a  maximum  duty  cycle  of 
5  minutes  on,  followed  by  55  minutes 
off,  whereas  other  Gulfstream  600  and 
695  series  airplanes  have  ignition 
systems  with  continuous  duty  cycles  of 
at  least  1  hour. 

The  FAA  has  further  determined  that 
these  airplanes  equipped  with  ignition 
systems  having  a  continuous  duty  cycle 
of  less  than  1  hour,  even  though 
previously  approved  for  flight  into 
known  icing,  have  ignition  systems  with 
time  hmits  of  insufficient  duration  to 
allow  the  pilot  to  comply  with  the 
additional  requirements  of  AD  86-24-12 
for  the  time  duration  required  to  permit 
flight  into  known  icing  conditions. 
Therefore.  FAA  has  concluded  that 
these  airplanes  must  be  prohibited  from 
flight  into  known  icing  conditions. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  Two  commenters  responded. 


Both  commenters  suggested  that  the 
objectives  of  this  AD  could  best  be 
obtained  by  the  issuance  of  a  new  AD 
that  does  not  supersede  AD  86-24-12. 
The  commenters  apparent  reason  for 
requesting  a  new  AD  was  to  eliminate 
the  need  for  making  an  additional  log 
book  entry.  The  FAA  has  determined 
that  the  issuance  of  a  superseded  AD  is  . 
appropriate  since  most  of  the 
background  information  and  discussion 
are  in  the  original  AD  86-24-12. 

The  commenters  further  requested 
that  three  alternative  methods  to  comply 
with  this  AD  in  lieu  of  Appendix  1  be 
listed: 

(1)  Gulfstream  revisions  to  the  POH/ 
AFM  which  meet  the  requirements  of 
paragraph  (a)(1)  of  this  AD. 

(2)  FAA  approved  documents  which 
increase  the  ignition  duty  cycle  time. 

(3)  FAA  approved  documents  which 
install  an  automatic  relight  ignition 
system. 

The  FAA  concurs,  and  accordingly  the 
final  rule  will  reflect  these  changes. 
No  conaments  or  objectives  were 
received  on  the  FAA  determination  of 
the  related  cost  to  the  public. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Gulfstream 
Aerospace  Model  690  and  695  series 
airplanes  of  the  same  design,  this  AD 
requires  the  use  of  continuous  ignition 
when  operating  in  actual  or  potential 
icing  conditions  and  additionally 
prohibits  those  airplanes  equipped  with 
ignition  systems  having  a  duty  cycle  of 
less  than  1  hour  from  flight  into  known 
icing  conditions.  The  applicabiUty 
statement  in  this  AD  has  been  clarified 
with  respect  to  AD  86-24-12  to  ensure 
that  the  aircraft  operators  understand 
that  this  AD  applies  to  all  Models  690, 
690A,  690B,  690C,  690D.  695,  695A,  and 
695B  airplanes  and  not  just  the  Models 
690  and  695. 

The  FAA  has  determined  that  there 
were  approximately  898  airplanes 
affected  by  AD  86-24-12,  and  it  is 
estimated  that  only  a  small  percent  of 
these  airplanes  will  be  further  affected 
by  this  superseding  AD  action.  The  cost 
of  this  AD,  fabrication  and  installation 
of  the  placard,  is  estimated  to  be 
negligible. 

Therefore,  I  certify  that  this  action:  (1) 
Is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  has  been  prepared 
for  this  action.  A  copy  of  it  may  be 


obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "adoresscs." 

Ust  of  Subjecto  in  14  CFR  Part  39 


Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  S  39.13  of  Part  39  of  the 
FAR  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  MS.C  1354(a).  1421  and  1423; 
49  U.S.C  108(g)  (Revised,  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13   [AmaiMted] 

2.  By  adding  the  following  new  AD: 

Gulfstream  Aerospace  Corporation:  Applies 
to  Models  690.  690A,  690B,  690C,  690D. 
695,  695A  and  695B  (all  serial  numbers) 
airplanes  certificated  in  any  category. 
Compliance:  Required  within  the  next  50 
hours'  time-in-service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 

(a)  To  prevent  engine  flameout  when  in  or 
departing  an  icing  environment,  accomplish 
the  following: 

(1)  Revise  the  airplane  POH/AFM  by 
inserting  or  assuring  that  the  appropriate 
Gulfstream  published  revision  has  been 
inserted  as  defined  by  the  following  listing: 
Model  eoa  Revision  No.  23,  dated  May  20, 

1987 
Model  eeOA  Revision  No.  30,  dated  May  20, 

1987 
Model  690B,  Revision  No.  23,  dated  May  20. 

1987 
Model  690C  Revision  No.  21,  dated  Apnl  9, 

1987 
Model  690D.  Revision  No.  12.  dated  Apnl  9, 

1987 
Model  695,  Revision  No.  12,  dated  April  9, 

1987 
Model  e95A  Revision  No.  20.  dated  April  9, 

1987 
Model  6958,  Revision  No.  9,  dated  April  9, 
1987 

If  the  listed  revision  is  not  available,  revise 
the  POH/AFM  by  inserting  Appendix  1  of 
this  AD  in  the  "UMITATIONS"  Section  of 
the  POH/AFM.  Apppendix  1  procedures 
supersede  any  other  POH/AFM  procedures 
which  may  be  contradictory. 

Note  1.— If  the  above  actions  have  been 
accomplished  in  compliance  with  AD  86-24- 
12,  no  further  action  is  required  in  order  to 
comply  with  paragraph  (a)(1)  of  this  AD. 

(2)  For  those  airplanes  with  ignition 
systems  having  a  continuous  duty  cycle  of 
less  than  1  hour: 

(i)  Fabricate  and  install  a  placard  on  the 
instrument  panel  in  clear  view  of  the  pilot 
stating.  "This  airplane  is  prohibited  from 
flight  into  known  icing",  and  operate  the 
airplane  in  accordance  with  this  limitation. 
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This  placard  must  consist  of  a  minimum  of  0.1 
inch  high  letters  with  white  and  red 
contrasting  letter  and  background  colors  and 
may  be  of  a  plastic  adhesive  type. 

(ii)  The  requirements  of  section  (a)(2](i)  are 
no  longer  applicable  when  the  aircraft 
ignition  system  having  a  continuous  duty 
cycle  of  less  than  1  hour  is  modified  to 
increase  the  duty  cycle  to  1  hour  or  more  in 
accordance  with  Gulfstream  Service 
Information  Nos.  SI-211  and  SI-212  both 
dated  June  30, 1986. 

(b)  The  requirements  of  paragraph  (a)  of 
this  AD  are  no  longer  applicable  when  the 
airplane  is  modified  in  accordance  with 
Gulfstream  Custom  Kit  Nos.  138  dated  April 
15. 1987,  or  139  dated  May  28. 1987.  or  by  the 
addition  of  other  FAA  approved  automatic 
relight  ignition  systems  for  both  engines. 

Note  2:  Automatic-relite  ignition  is  a 
system  which  automatically  energizes  engine 
ignition  without  pilot  action  when  engine 
RPM  or  torque  decays  below  a  specified  level 
and  de-energizes  engine  ignition  when  RPM 
or  torque  exceeds  the  specified  level.  It  is  not 
synonymous  with  CONTINUOUS  IGNITION. 

(c)  The  requirements  of  paragraph  (a)(1) 
and  (a)(2)(i)  of  this  AD  may  be  accomplished 
by  the  holder  of  a  pilot  certificate  issued 
under  Part  61  of  the  FAR  on  any  airplane 
owned  or  operated  by  the  pilot,  and  which  is 
not  used  under  Part  121  or  135.  The  person 
accomplishing  these  actions  must  make  the 
appropriate  airplane  maintenance  record 
entry  as  prescribed  by  FAR  91.173. 

(d)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(e)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Airplane  Certification  Branch, 
ASW-150,  FAA,  Fort  Worth,  Texas  76193- 
0150;  Telephone  (817)  877-5150. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  document(s)  referred  to 
herein  upon  request  to  the  Gulfstream 
Aerospace  Corporation,  Wiley  Post  Airport, 
P.O.  Box  22500,  Oklahoma  City.  Oklahoma 
73123;  or  may  be  examined  at  the  FAA. 
Office  of  the  Regional  Counsel.  Room  1558, 
601  East  12th  Street,  Kansas  City,  Missouri 
64106. 

This  AD  supersedes  AD  86-24-12, 
Amendment  39-5483  (51  FR  44046; 
December  8, 1986). 

This  amendment  becomes  effective  on 
December  18. 1987. 

Issued  in  Kansas  City,  Missouri,  on 
November  3, 1987. 
Jerold  M.  Chavkin, 

Acting  Director,  Central  Region 

Appendix  I— Supplement  to  the  POH/ 
AFM  Gulfstream  Aerospace 
Corporation,  Models  690. 690A,  690B, 
690C,  690D,  695. 695A.  and  695B 
Airplanes 

Continuous  ignition  switch  shall  be 
assured  by  selecting  Manual  IGN  or  IGN 
Override  or  IGN  OVRD  on  the  ignition 
switch  as  appropriate  during  all 
operations  in  actual  or  potential  icing 
conditions  described  herein: 


(1)  During  takeoff  and  climb  out  in 
actual  or  potential  icing  conditions. 

(2)  When  ice  is  visible  on.  or  shedding 
from  propeller(s).  spinner(s),  or  leading 
edge(s). 

•(3)  Before  selecting  ENG  INLET, 
when  ice  has  acciunulated. 

(4)  Immediately,  any  time  engine 
flameout  occurs  as  a  possible  result  of 
ice  ingestion. 

(5)  During  approach  and  landing  while 
in  or  shortly  following  flight  in  actual  or 
potential  icing  conditions, 

'Note:  If  icing  conditions  are  entered  in 
flight  without  the  engine  anti-icing  system 
having  been  selected,  switch  one  ENGINE 
system  to  ENG  INLET  ON  position.  If  the 
engine  runs  satisfactorily,  switch  the  second 
ENGINE  system  to  the  ENG  INLET  ON 
position  and  check  that  the  second  engine 
continues  to  run  satisfactorily. 

Caution 

Flight  in  actual  or  potential  icing 
conditions  will  be  limited  by  duty  cycle 
of  the  ignition  system.  Ignition  system 
time  limits  must  be  observed  to  prevent 
exceeding  duty  cycle  times.  Operator 
should  verify  these  limits  for  his 
particular  installation. 

For  the  purpose  of  this  supplement, 
the  following  definition  applies: 

"Potential  icing  conditions  in 
precipitation  or  visible  moisture 
meteorological  conditions: 

(1)  Begin  when  the  OAT  is  -|-5  'C 
(-1-41 'F)  or  colder,  and 

(2)  End  when  the  OAT  is  -I-IO  'C  {-»-50 
°F)  or  warmer." 

The  procedures  and  conditions 
described  in  this  appendix  supersede 
any  other  POH/AFM  procedures  and 
conditions  which  may  be  contradictory. 

[FR  Doc.  87-26421  Filed  11-16-87;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
15  CFR  Parts  371, 374  and  399 
[Docket  No.  70347-7192] 

General  License  for  Low  Level  Exports 
to  Certain  Free  World  Countries  and 
Expansion  of  General  Ucense  G-COM 

agency:  Export  Administration. 

Commerce. 

ACTION:  Final  rule. 

summary:  Export  Administration  is 
establishing  a  new  General  License 
GFW  for  certain  low  level  dual  use 
items  to  most  free  world  countries  and  is 
expanding  General  License  G-COM  to 
allow  shipment  of  additional  low  level 
dual  use  items  to  the  COCOM  allies. 


EFFECnvE  DATE:  This  is  effective 
November  17, 1987. 

FOn  RNITHER  INFORMA-HON  CONTACT: 

John  Black  or  Patricia  Muldonian, 
Regulations  Branch,  Office  of 
Technology  and  Policy  Analysis,  Export 
Administration,  Telephone:  (202)  377- 
2440. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  the  improvements  in  export 
controls  aimounced  by  the  Secretary  of 
Conunerce  on  February  9, 1987,  the 
Department  of  Commerce  proposed  on 
March  17, 1987  (52  FR  8265)  to  amend 
the  Export  Administration  Regulations 
(15  CFR  Parts  368-399)  in  two  ways: 

To  provide  a  new  General  License 
GFW  for  certain  low  level  dual  use 
items  to  most  free  world  countries;  and 

To  expand  General  License  G-COM 
to  allow  shipment  of  additional  low 
level  dual  use  items  to  the  COCOM 
allies  and  to  certain  other  countries. 

The  Department  received  comments 
from  16  firms  and  associations.  In 
general,  public  conunents  acknowledged 
that  the  proposed  rule  is  a  positive  step 
toward  reduced  licensing  burdens  on 
U.S.  companies  competing 
internationally  in  the  manufacture  and 
supply  of  low  level  dual  use  items. 

The  proposed  GFW  proceure 
eliminated  the  validated  licensing 
requirement  for  export  of  certain  low 
level  items  to  about  80  free  world 
countries.  This  final  rule  expands  GFW 
eligibility  to  include  COCOM 
destinations.  Since  all  commodities 
eligible  for  GFW  are  also  eligible  for  G- 
COM,  parties  shipping  GFW-eligible 
items  into  COCOM  and  cooperating 
coimtries  may  use  either  General 
License  designation.  However,  no  other 
countries,  other  than  COCOM 
destinations,  have  been  added  to  GFW 
eligibility. 

Certain  free  world  countries  were 
excluded  from  the  proposed  general 
license  GFW  on  the  basis  of  nuclear 
non-proliferation  and  foreign  policy 
concerns.  Several  commenters  who 
asked  that  GFW  be  made  available  for 
these  countries  claimed  that  there  is 
already  a  prohibition  against  shipment 
to  parties  engaged  in  sensitive  nuclear 
activities.  The  Department's 
nonproliferation  controls,  however, 
cover  a  much  wider  range  of 
commodities  and  activities.  These 
countries  remain  excluded  from  the  final 
GFW  rule,  and  validated  licensing 
requirements  remain  in  effect  for  such 
excluded  countries. 

Although  the  proposed  rule  would 
have  removed  the  validated  licensing 


43852 


Federal  Register  /  Vol.  52,  No.  221  /  Tuesday.  November  17,  1987  /  Rules  and  Regulations 


requirement  for  exports  eligible  for 
GFW,  foreign  consignees  would  have 
been  required  to  sign  ITA  Fonn-629P  '> 
and  file  it  with  the  exporter  prior  to 
shipment  in  such  transactions.  Some 
commenters  felt  that  the  Department 
should  remove  the  requirement  that 
exporters  obtain  and  retain  the 
completed  Form  ITA-629P  for  items 
exported  under  General  License  GFW. 
We  agree  that  these  forms  are  not 
necessary  for  these  low  level  items  and 
have  deleted  the  requirement  in  the  final 
rule. 

Several  commenters  requested  that 
the  Department  raise  the  technological 
level  of  commodities  eligible  for  GFW  to 
the  level  permitted  by  the  "Advisory 
Notes"  for  the  People's  Republic  of 
China  in  the  Commodity  Control  list. 
The  requests  for  increasing  the  level  of 
decontrol  usually  involved  commodities 
on  the  Commodity  Control  List  under 
ECCNs  1564A  (electronic  component 
assemblies,  sub-assemblies,  and  printed 
circuit  boards]  and  1565A  (electronic 
computers  and  "related  equipment"). 
Although  this  final  rule  retains  the 
proposed  technological  levels  of  most 
eligible  items,  it  does  extend  GFW 
eligibility  to  commodities  containing 
Winchester  disk  drives  up  to  a  capacity 
of  130  magabytes  (rather  than  100 
megabytes,  as  published  in  the  proposed 
rule).  The  Department  will  continue  to 
review  the  possibilities  of  increased 
technological  levels  or  country  coverage. 
We  do  believe,  however,  that  the 
proposed  changes  can  be  of  immediate 
benefit  to  exporters,  and  we  are 
publishing  the  final  rule  to  make  these 
benefits  available  without  further  delay. 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  functions  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  was 
prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  app.  2412(a)),  exempts  this 
rule  fttim  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportimity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  also  is  exempt  from  diese 
APA  requirements  because  it  involves  a 
foreign  and  military  a^airs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for  I 
public  comment  be  given  for  this  rule. 


Nevertheless,  to  help  ascertain  the 
economic  impact  of  the  regulation  upon 
the  general  public,  the  regulation  was 
issued  in  proposed  form  and  public 
comment  was  solicited. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  were  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  e03(a)  and 
604(a)  of  the  Regulatory  Flexibihty  Act 
(5  U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis 
was  prepared. 

4.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

List  of  Subjects  in  15  CFR  Parts  371. 374 
and  399 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  are  amended  as  follows: 

1.  The  authority  citation  for  Parts  371 . 
and  399  continues  to  read  as  follows: 

Authority:  Pub.  L  96-72.  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.),  as  amended  by  Pub. 
L.  97-145  of  December  29, 1961  and  by  Pub.  L 
99-64  of  July  12, 1985:  E.0. 12525  of  July  12. 
1985  (50  FR  28757,  July  16, 1985);  Pub.  L.  95- 
223  of  December  28, 1977  (50  U.S.C.  1701  et 
seq.y.  E.0. 12532  of  September  9, 1985  (50  FR 
36861.  September  10, 1985)  as  affected  by 
notice  of  September  4, 1986  (51  FR  31925, 
September  8. 1986);  Pub.  L  99-440  of  October 
2, 1986  (22  U.S.C.  5001  et  seq.]:  and  E.0. 12571 
of  October  27, 1986  (51  FR  39505,  October  29, 
1986). 

PART371-1AMENDE01 

2.  Section  371.8  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

§  371.8    General  license  Q-COM;  certain 
shipments  to  COCOM  countries, 
(a)  Scope.  A  general  Ucense 
designated  G-COM  is  established, 
authorizing  exports  to  Finland, 
Singapore,  Sweden.  Switzerland,  and 
the  COCOM-participating  countries,  for 
use  or  consumption  therein,  of 
commodities  that  the  United  States  may 
approve  for  export  to  controlled 
countries  with  only  notification  to  the 
COCOM  governments. 
•        •        •        •        * 

(c)  Eligible  commodities.  The 
commodities  eligible  for  export  under 
this  general  license  are  described  in  the 
Advisory  Notes  in  the  Commodity 
Control  List  that  indicate  likelihood  of 
approval  for  Country  Groups  QWY. 


(The  Advisory  Notes  for  the  People's 
Republic  of  China  and  Notes  indicating 
"favorable  consideration"  are  not 
applicable  to  G-COM  eligibility.)  End- 
use  and  quantity  restrictions  in  the 
Advisory  Notes  may  be  disregarded  in 
determining  whether  G-COM  may  be 
used.  However,  certain  advisory  notes 
may  contain  specific  restrictions  on  the 
applicability  of  G-COM.  When  the  note 
is  excluded  from  G-COM  eligibility,  the 
exclusion  will  be  described  by  the 
phrase  "NOT  EUGIBLE  FOR  GENERAL 
LICENSE  G-COM."  Shipments  of 
eligible  commodities  are  subject  to  the 
prohibitions  contained  in  S  371.2(c). 

3.  A  new  §  371.23  is  added,  reading  as 
follows: 

§371.23    GenaralNcanse GFW;  low  level 
exports  to  certain  countries. 

(a)  Scope.  A  general  license 
designated  GFW  is  established 
authorizing  exports  of  commodities 
having  performance  characteristics  that 
permit  the  United  States  to  approve 
exports  to  controlled  countries  with  only 
notification  to  other  COCOM 
governments. 

(b)  Eligible  countries.  Shipments  may 
be  made  under  this  general  license  to 
any  destination  listed  in  Supplement  No. 
2  to  Part  373  and  to  any  destination 
listed  in  Supplement  No.  3  to  Part  373 
except  Ethiopia,  Lebanon  and 
Nicaragua.  Reports  to  eligible  countries 
may  be  made  under  GFW  only  when 
intended  for  use  or  consumption  within 
an  eligible  country  or  for  reexport 
among  eligible  countries  for  use  or 
consumption  therein. 

(c)  Eligible  commodities.  The 
conmiodities  eligible  for  export  under 
this  general  license  are  described  in 
Advisory  Notes  in  certain  entries  on  the 
Commodity  Control  List.  When  GFW  is 
applicable,  the  "Controls  for  ECCN" 
section  of  the  CCL  entry  will  include  a 
"GFW  Eligibility"  paragraph  indicating 
which  Advisory  Notes  apply.  Only  those 
commodities  whose  technical 
performance  characteristics  are 
specifically  described  in  a  designated 
Advisory  Note  may  be  exported  to  an 
eligible  country  under  General  License 
GFW.  Eligibility  for  GFW  is  based  on 
the  technical  performance 
characteristics  of  a  given  commodity, 
not  its  intended  end-use.  Only  those 
portions  of  Advisory  Notes  that  relate  to 
technical  specifications  of  commodities 
are  to  be  considered  in  determining 
eligibility.  End-use.  quantity  and  other 
restrictions  in  the  Advisory  Notes  may 
be  disregarded  in  determining  whether 
GFW  may  be  used.  For  example,  in 
Advisory  Note  9  to  ECCN  1565A.  sub- 
paragraph (a)(3)  refers  to  computers 
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exported  as  a  complete  system,  and  this 
restriction  may  be  ignored  in 
determining  the  eligibility  of  exports  of 
peripherals  and  components 
individually  or  in  bulk,  separately  from 
systems.  However,  shipments  of  such 
eligible  conunodities  are  subject  to  the 
prohibitions  contained  in  {  371.2(c). 

PART  374-{AMENDED] 

4.  The  authority  citation  for  Part  374 
continues  to  read  as  follows: 

Authority:  Pub.  L  96-72. 93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.),  a*  amended  by  Pub. 
L  97-145  of  December  29, 1961  and  by  Pub.  L 
99-64  of  July  12, 1965:  and  E.0. 12S2S  of  July 
12, 1985  (SO  FR  28757.  July  16, 1965). 

§374.2   [AmeiKtadl 

5.  Section  374.2(a)(1)  is  amended  by 
adding  "GFW."  immediately  after  "G- 
COM.". 

PART  399— [AMENDED] 

6.  Section  399.1  is  amended  by 
revising  paragraph  (f)(3)(i)  to  read  as 
follows: 


§399.1    The  Commodity  Contromst 
how  to  use  it 


[{)  How  to  use  the  CCL  *  *  * 

(3)  *  *  • 

(i)  If  the  code  letter  following  the 
ECCN  is  A  or  B,  and  the  coimtry  of 
destination  is  in  Country  Group  T  or  V, 
you  will  need  a  validated  export  license 
if  the  value  of  the  shipment  exceeds  the 
value  shown  under  the  heading  "GLV  $ 
Value  Limit."  (See  S  371.5  for  restrictions 
on  the  use  of  General  License  GLV.) 
Howeve.'.  if  the  shipment  is  to  an 
eligible  country  and  if  the  commodity 
meets  the  technical  performance 
characteristics  described  in  a 
designated  Advisory  Note  that  is  listed 
in  the  paragraph  titled  "GFW 
Eligibility,"  you  may  ship  imder  General 
License  GFW  (see  S  371.23).  The 
countries  eligible  for  the  GFW 
procedure  are  those  destinations  listed 
in  Supplement  No.  2  to  Part  373  and  any 
destination  listed  in  Supplement  No.  3  to 
Part  373  except  Ethiopia,  Lebanon,  and 
Nicaragua.  (Also  see  §  371.8  to 
determine  if  your  shipment  qualifies  for 
export  under  General  License  G-COM.) 


Supplement  No.  1  to  §399.1 
[Amended] 

6a.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  the  heading  of 
the  "G-COM  EligibiUty"  paragraph  is 
revised  to  read  "GFW  Eligibility"  in  the 
following  entries: 

In  Commodity  Group  0  (Metal- 
Working  Machinery).  ECCN  1091A; 


In  Commodity  Group  3  (General 
Industrial  Equipment),  ECCNs  1312A, 
1353A.  1355A  and  1391A; 

In  Commodity  Group  5  (Electronics 
and  Precision  Instruments).  ECCNs 
1510A.  1519A.  1520A.  1522A,  1529A, 
1531A.  1532A,  1533A.  1541A,  1544A, 
1545A.  1548A,  154gA.  1556A,  1559A. 
1564A,  1567 A,  1568A,  1572A,  1586A  and 
1588A; 

In  Commodity  Group  6  (Metals, 
Minerals  and  Their  Manufacturers), 
ECCNs,  3604A  and  3605A:  and 

In  Commodity  Group  7  (Chemicals, 
Metalloids,  Petroleum  Products  and 
Related  Materials),  ECCNs  1754A. 
1755A  and  1767A. 

7.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  1  (Chemical  and  Petroleum 
Equipment),  the  Advisory  Note  in  ECCN 
1131A  is  amended  by  adding  the  phrase 
"(NOT  EUGIBLE  FOR  GENERAL 
LICENSE  G-COM)"  immediately  before 
the  phrase  "For  paragraph  (b)". 

8.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  1  (Chemical  and  Petroleum 
Equipment).  ECCN  1133A  is  amended  by 
removing  the  G-COM  Eligibility 
paragraph. 

9.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  2  (Electrical  and  Power- 
Generating  Equipment).  ECCN  1205A  is 
amended: 

a.  By  inserting  in  Advisory  Note  1  the 
phrase  "provided  such  fuel  cells  are  not 
space  qualified"  immediately  after  the 
phrase  "paragraph  (a)(1)  above";  and 

b.  By  inserting  in  Advisory  Note  2  the 
phrase  "(NOT  EUGIBLE  FOR  GENERAL 
UCENSE  G-COM)"  immediately  before 
the  phrase  "Licenses  are  likely  to  be 
approved". 

10.  In  Supplement  No.  1  to  §  399.1  (the 
CcHnmodity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipment). 
ECCN  1361A  is  amended  by  inserting 
the  phrase  "(NOT  EUGIBLE  FOR 
GENERAL  UCENSE  G-COM)" 
immdiately  before  the  phrase  "Licenses 
are  likely  to  be  approved"  in  (Advisory) 
Notes  1  and  2. 

11.  In  supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  4  (Transportation  Equipment), 
ECCN  1460A  is  amended  by  inserting 
the  phrase  "(NOT  EUGIBLE  FOR 
GENERAL  UCENSE  G-COM)" 
immediately  before  the  phrase  "Ucenses 
are  likely  to  be  approved"  in  (Advisory) 
Note  6. 

12.  In  Supplement  No  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  4  (Transportation  Equipment). 
ECCN  1485A  is  amended  by  inserting 
the  phrase  "(NOT  ELIGIBLE  FOR 
GENERAL  UCENSE  G-COM)" 


immediately  before  the  phrase  "Licenses 
are  likely  to  be  approved"  in  the 
Advisory  Note. 

13.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  Ust).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1501A  is  amended 
by  revising  the  G-COM  Eligibility 
paragraph  to  read  as  follows: 
***** 

GFW  Eligibility:  Commodities  that 
meet  technical  specifications  described 
in  Advisory  Notes  1  through  5  and 
paragraphs  (a)  and  (b)  of  Advisory  Note 
6  under  this  entry  regardless  of  end-use, 
subject  to  the  prohibitions  contained  in 
§  371.2(c). 

4  *  «  *  * 

14.  In  Supplement  No.  1  to  §399.1 
(the  Commodity  Control  List), 
Commodity  Group  5  (Electronics  and 
Precision  Instruments),  ECCN  1526A  is 
amended  by  revising  the  G-COM 
EligibiUty  paragraph  to  read: 
***** 

GFW  Eligibility:  Commodities  that 
meet  technical  specifications  described 
in  sub-paragraphs  (c)(1),  (2)  and  (3)  and 
paragraph  (f)  of  the  List  of  Cable  under 
this  entry  regardless  of  end-use,  subject 
to  the  prohibitions  contained  in 
§  371.2(c). 
***** 

15.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  Ust),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1537A  is  amended 
by  revising  the  G-COM  Eligibility 
paragraph  to  read: 
***** 

GFW  Eligibility:  Commodities  that 
meet  technical  specifications  described 
in  Advisory  Note  1  through  4  under  this 
entry  regardless  of  end-use,  subject  to 
the  prohibitions  contained  in  S  371.2(c). 
***** 

16.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  Ust),  Commodity 
Group  5  (Electronics  and  precision 
Instruments),  ECCN  1547A  amended  by 
adding  a  GFW  Eligibility  paragraph 
immediately  after  the  Special  Licenses 
Available  paragraph  reading: 
***** 

GFW  Eligibility:  Commodities  that 
meet  technical  specifications  described 
in  Advisory  Note  1  under  this  entry 
regardless  of  end-use,  subject  to  the 
prohibitions  of  §  371.2(c). 
***** 

17.  In  Supplement  No.  1  §399.1  (the 
Commodity  Control  Ust).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1555A  is  amended 
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by  revising  the  G-COM  Eligibility 
paragraph  to  read: 


GFW  Eligibility:  Commodities  that 
meet  technical  specifications  described 
in  Advisory  Note  2  under  this  entry 
regardless  of  end-use,  subject  to  the 
prohibitions  contained  in  §  371.2(c). 
Commodities  that  meet  technical 
specifications  described  in  Advisory 
Note  4  under  this  entry  are  eligible ;/ 
they  are  for  medical  end  use  only 
(notwithstanding  the  provisions  of 
I  371.23(c)  regarding  the  inapplicability 
of  end-use). 


18.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1565A  is  amended 
by  revising  the  G-COM  Eligibility 
paragraph  to  read  as  follows: 

GFW  Eligibility:  Commodities  that 
meet  technical  specifications  described 
in  Advisory  Notes  3,  5,  7,  and  9  under 
this  entry  regardless  of  end-use.  subject 
to  the  prohibitions  contained  in 
§  371.2(c).  With  regard  to  Advisory  Note 
9,  the  limitation  imposed  by  paragraphs 
(a)(3),  (b)(5)(i),  (iii)  and  (iv).  (b)(6)(iii), 
(b)(7)(iv).  (V)  and  (vi).  (b)l8)(i).  (bK9J(iii). 
and  (c)  are  waived.  However, 
Winchester  disk  drives  exceeding  a 
capacity  of  130  Mbytes  ARE  EXCLUDED 
from  GFW  eligibility.  1 

*****  I 

19.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1565A  is  amended 
by  inserting  the  phrase  "(NOT 
EUGIBILE  FOR  GENERAL  UCENSE  G- 
COM)"  immediately  before  the  phrase 
"Licenses  will  received  favorable 
consideration"  in  Advisory  Note  12. 

20.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Contol  List),  Commodity 
Group  5  (Electronics  and  precision 
Instruments),  ECCN  1567A  is  amended 
by  revising  the  Note  in  Advisory  Notes  6 
and  7  to  read: 


This  Advisory  Note  will  enter  into  force  on 
15  September  1988.  but  may  be  used  for 
General  license  G-COM  prior  to  that  date. 
***** 

21.  In  Supplement  No.  1  to  §399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1595A  is  amended 
by  inserting  the  phrase  "(NOT  ELIGIBLE 
FOR  GENERAL  UCENSE  G— COM)" 
immediately  before  the  phrase  "Licenses 
are  likely  to  be  approved"  in  the 
Advisory  Note. 


Dated:  November  12, 1987. 
Vincent  F.  DeCain. 

Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  87-26450  Filed  11-18-87;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  ParU  154, 270, 273, 375,  and 
381 

[Docket  No.  RM86-14-000;  Order  No.  483] 

Revisions  to  the  Purchased  Gas 
Adjustment  Regulations 

Issued  November  10. 1987. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission]  is 
amending  its  regulations  governing  the 
procedures  by  which  a  natural  gas 
pipeline  company  (company  or  pipeline) 
passes  through  the  cost  of  purchased  gas 
to  its  jurisdictional  customers. 

The  Commission's  final  rule  modifies 
the  mechanism  by  which  a  company  can 
bill  its  purchased  gas  costs  (purchased 
gas  adjustment  or  PGA)  by  requiring  a 
company  to  file  a  comprehensive  annual 
PGA  filing  instead  of  two  semi-armual 
filings  and  updating  the  annual  filing 
with  three  additional  quarterly  filings. 

EFFECTIVE  DATE:  This  rule  is  effective 
December  17, 1987. 
ADDRESSES:  The  FERC  Form  No.  542- 
PGA  (Form  542),  although  not  published 
in  this  order,  is  available  initially  during 
regular  business  hours  at:  Division  of 
Public  Affairs,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Room  1000. 
Washington.  DC  20426. 

Ultimately,  the  Form  542  will  be 
available  at:  Energy  Information 
Administration,  Department  of  Energy, 
1000  Independence  Avenue,  SW.. 
Washington  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT 
For  Further  Legal  Information  Contact: 
Andrew  S.  Katz,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426, 
(202)  357-8020. 

For  Further  Technical  Information: 
Sherri  L.  Booye,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  (202)  357-5369. 


SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman;  Anthony  G.  Sousa,  Charles.  G. 
Stalon,  Charles  A.  Trabandt,  and  CM.  Naeve. 
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I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  regulations  governing  the  procedures 
by  which  a  natural  gas  pipeline 
company  (company  or  pipeline)  passes 
through  changes  in  the  cost  of  purchased 
gas  to  its  jurisdictional  customers. 

II.  Background 

A.  Development  of  Purchased  Gas 
Adjustment  Regulations 

Prior  to  1972,  natural  gas  pipeline 
companies  made  general  rate  filings 


under  section  4  of  the  Natural  Gas  Act 
(NGA)'  to  recover  increases  in  their 
purchased  gas  costs  caused  by  supplier- 
rate  increases.  Pipelines  sought 
authority  through  Commission-approved 
settlement  agreements  to  submit 
"tracking  fifags"  based  upon  their 
suppliers'  rate  increases.  On  April  14. 
1972.  the  Federal  Power  Commission 
(FPC).  the  predecessor  of  the 
Commission,  promulgated  regulations  to 
permit  natural  gas  pipeline  coa^)anie8  to 
include  purchased  gas  adjustment  (PGA) 
clauses  in  their  tariffs.*  The  PGA 
mechanism  allowed  a  pipeline  to  flow 
through  to  its  customers  changes  in 
purchased  gas  costs  without  requiring 
the  pipeline  to  file  a  general  NGA 
section  4  rate  filing  or  to  seek  special 
permission  to  track  gas  costs. 

In  1978,  the  Commission  amended  the 
PGA  regulations  to  limit  the  number  of 
PGA  filings  a  pipeline  could  niake  to 
two  per  year.'  The  amendment  allowed 
pipelines  to  collect  carrying  charges  on 
the  deferred  balances. 

Later  in  1978.  the  Commission 
amended  the  PGA  regulations  to  require 
each  pipeline  to  make  an  election 
whether  to  recoup  all  changes  in 
purchased  gas  costs  through  its  PGA 
clause  or  pursuant  to  a  general  section  4 
rate  filing  under  S  154.63  of  the 
regulations.* 

After  the  passage  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA),«  the 
Commission  amended  its  PGA 
regulations  to  allow  a  pipeline  to 
estimate  its  producer  supply  costs  for 
computing  the  current  adjustment  in  a 
PGA  filing  so  as  to  reflect  the  automatic 
monthly  escalations  under  the  NGPA 
wellhead  pricing  regulations.  On 
December  1, 1978.  the  Commission 
allowed  these  estimates  on  a  one-time 
basis.*  The  Commission  permitted  PGA 


'  15  U.S.C  {  717c  (1982). 

*  Purdiaie  Gas  Co«t  Adjustment  Provision  in 
Natural  Gas  Pipeline  Companies'  FPC  Gas  Tariffs. 
47  FPC  1049  (1972)  (Order  No.  452).  modified.  47  FPC 
1550  (1972)  (Order  No.  45Z-A)  and  49  FPC  S4  (1973) 
(Order  No.  452-B). 

*  Modification  of  Purchased  Gas  Cost  Adjustment 
Clause  Regulations  (Order  No.  13).  FERC  Stats.  & 
Regs..  1977-1981  Regulations  Preambles  f  3O.02OA 
(1978). 

*  Final  Regulation  Requiring  (urisdictional 
Pipelines  to  Elect  Either  Adoption  of  PGA  Clauses 
or  General  Section  4  Rate  Filings  lo  Recover 
Changes  in  the  Cost  of  Purchased  Gas  (Order  No. 
16).  FERC  Stats,  a  Regs..  1977-1961  Regulations 
Preambles  1  30.023. 

»  15  U.S.C.  3301-3432  (1982). 

*  Regulation  Allowing  Jurisdictional  Pipelines 
with  a  PGA  Clause  in  Effect  on  January  1. 1979. 
Which  Includes  a  Deferred  Account,  to  Include  in 
Their  PGA  Tariffs.  One  Time.  Certain  Estimated 
Changes  in  Purchased  Gas  Costs  Due  to 
Implementation  of  the  Natural  Gas  Policy  Act  of 
1978  (Order  No.  18).  FERC  Stats,  ft  Regs.,  1977-1981 
Regulations  Preambles  \  30.027  (1978). 


filings  to  reflect  NGPA  ceiling  price 
projections  on  a  regular  basis  in  1979.^ 
The  Commission  limited  the  estimated 
cost  projections  to  producer  supplies 
subject  to  NGPA  ceiling  prices  that  were 
attached  to  a  pipeline's  system  as  of  the 
date  the  new  PGA  rates  would  take 
effect  The  latest  amendment  to  the  PGA 
regulations  required  a  pipeline  to  use  a 
standard  PGA  format  prescribed  in 
FERC  Form  No.  542-PGA.* 

B.  Competition  in  the  Natural  Gas 
Industry 

Changes  in  the  natural  gas  market, 
particularly  an  imbalance  in  the  supply 
of  and  demand  for  natural  gas,  created  a 
need  for  a  more  flexible  PGA 
mechanism.  Also,  Commission  Order 
No.  380  '  made  it  easier  for  a  sales 
customer  to  change  its  pipeline  suppliers 
by  eliminating  variable  cost  minimum 
bill  provisions  in  pipeline  tariffs.  Thus, 
as  customers  shifted  purchases  away 
from  their  traditional  suppliers  in  order 
to  purchase  less  expensive  gas, 
pipelines  were  forced  to  compete  and 
had  to  reflect  any  price  changes  in  their 
rates  more  quickly.  Since  luider 
§  154.38(d)(4)  of  the  Commission's 
regulations  the  pipelines  were  unable  to 
do  that,  many  pipelines  sought  case-by- 
case  waivers. 

In  order  to  give  the  pipelines  greater 
flexibility,  the  Commission  waived  the 
time-of-filing  and  cost  support 
provisions  in  §  154.38(d)(4)  when 
justified  by  the  pipelines.  These  are 
requests  to  allow  a  pipeline  to  file  an 
"out-of-cycle"  adjustment  to  its  gas  cost 
between  the  pipeline's  established  PGA 
filing  dates.*"  However,  because  a 
pipeline  may  not  accurately  project  the 
gas  acquisition  costs  reflected  in  its  out- 
of-cycle  PGA  filings,  the  Commission 
has  frequently  conditioned  these 
waivers  of  the  PGA  regulations  to 
require  the  pipeline  to  assume  the  risk  of 
underrecovering  its  actual  gas  costs.  A 
pipeline  that  is  placed  "at  risk"  for 
underrecoveries  must  demonstrate  why 
it  should  be  permitted  to  later  recover 
its  underrecoveries  in  a  PGA  fiUng." 

'  Regulations  Implementing  the  Incremental 
Pricing  Provisions  of  the  Natural  Gas  Policy  Act  of 
1978  (Order  No.  49).  F^»C  Stats,  ft  Regs..  1977-1981 
Regulations  Preambles  1  30.085  (1979). 

*  Standard  Form  for  Purchased  Gas  Adjustment 
Filings  submitted  by  Natural  Gas  Pipeline 
Companies  (Order  No.  349).  FERC  Slats,  ft  Regs.. 
1982-1985  Regulations  Preambles  1  30.515  (1983). 

•  Elimination  of  Variable  Costs  From  Certain 
Natural  Gas  Pipeline  Minimum  Commodity  Bill 
Provisions  (Order  No.  380-C).  FERC  Stats,  ft  Regs.. 
1982-85  Regulations  Preambles  |  30.607  (1984).  ofTd 
Wisconsin  Gas  Co.  v.  FERC  770  F.2d  1144  (DC.  Cir. 
1985).  cert,  denied.  106  S.  Ct.  196S  (1986). 

"  See.  e.g..  Midwestern  Gas  Transmission 
Company.  32  FERC  1 61.176  (1985). 

' '  E.g..  Transcontinental  Gas  Pipel-ne 
Corporation.  29  FERC  \  61.148  (19B4):  Northern 

Cunttnued 
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If  a  pipeline  reflects  large  quantities  of 
spot  market  gas  in  its  PGA  filing 
purchased  gas  supply,  the  Commission 
imposes  an  "at  risk"  condition  for 
underrecoveries,  unless  the  pipeline 
supports  the  gas  cost  projections  with 
information  in  addition  to  that  required 
by  FERC  Form  No.  542-PGA.>*  This 
recognizes  the  price  fluctuations  and  the 
uncertainty  of  deliverability  generally 
associated  with  the  spot  market. 

The  Commission  has  recently  allowed 
pipelines  to  adopt  "flexible"  PGA  tariff 
clauses  to  allow  frequent  adjustments 
(as  often  as  daily]  to  the  pipelines' 
rates. »»  Under  the  flexible  PGA.  a 
pipeline  continues  to  make  its  scheduled 
PGA  filings.  In  addition,  between  the 
regularly  scheduled  filings,  the  pipeline 
is  permitted  to  file  interim  adjustments, 
at  any  time,  to  adjust  its  jurisdictional 
rates  to  reflect  a  revised  average  cost  of 
gas.  Although  an  interim  adjustment  can 
reflect  either  a  decrease  or  increase  in  a 
pipeline's  jurisdictional  rates,  the 
pipeline  is  precluded  from  making  any 
interim  rate  adjustment  based  on  a 
projected  average  cost  of  gas  that  would 
be  above  the  projected  average  cost  of 
gas  established  in  its  most  recent 
scheduled  PGA  filing  or  in  a  fully  cost 
supported  out-of-cycle  PGA  fihng. 

Because  a  pipeline  cannot  precisely 
control  its  gas  costs,  the  Commission 
currently  permits  a  three-percent  margin 
for  underrecoveries  for  the  flexible  PGA 
filings.'*  Thus,  a  pipeline  is  required  to 


Natural  Gas  Company.  29  FERC  1 61.342  (1984): 
Midwestern  Cat  Transmission  Company.  33  FERC 
1  ei.471  (1985). 

**  This  information  consists  of  the  following: 

(1)  That  the  proiected  rate  is  the  contractual  rate 
in  effect  as  of  the  effective  date  of  the  PGA  filing: 

(2)  The  lengths  of  the  contracts  and  their 
termination  dates: 

(3)  The  relationships  of  the  projected  takes  ci 
such  purchases  to  prior  period  historical  takes  and 
rates,  both  on  a  general  overall  spot  purchase  basis 
and  individual  contract  basis: 

(4)  Information  regarding  the  stability  of  the 
transportation  arrangements  necessary  to  transport 
such  spot  gas  to  the  pipelines'  gas  system:  and 

(5)  Any  other  facts  that  the  pipeline  believes  will 
support  the  inclusion  of  short-term  spot  market 
purchases  in  its  projected  costs. 

Mississippi  River  Transmission  Corporation,  35 
FERC  1  61.152  at  61.365  (1986). 

"  E.g.,  Florida  Gas  Transmission  Company,  34 
FERC  1  61.406  (1986);  Transwestem  Pipeline 
Company.  34  FERC  1 61,409  (1986):  Tennessee  Gas 
Pipeline  Company.  35  FERC  f  61.148  (1986): 
Panhandle  Eastern  Pipe  Line  Company.  36  FERC 
1  61.255  (1986).  Between  April  and  December  1986. 
most  major  pipelines  using  the  PGA  cost  recovery 
mechanism  have  applied  for  permission  to  adopt  a 
flexible  PGA  tariff. 

'*  The  Commission's  approval  of  the  three- 
percent  margin  is  subject  lo  a  12-month  "test 
period"  for  each  pipeline  with  a  flexible  PGA  tariff. 
At  the  end  of  the  "test  period."  the  Commission  will 
review  the  pipeline's  actual  experience  with  the 
Ihree-perceni  margin  to  determine  if  this  level 
should  be  revised  in  subsequent  PGA  filings.  The 
Commission  has  reviewed  the  three-percent  margin 


demonstrate  the  reasonableness  of  its 
actions,  and  why  it  should  be  permitted 
to  recover  any  underrecovery  of  gas 
costs  only  with  respect  to 
underrecoveries  due  to  a  flexible  PGA 
rate  that  exceed  three  percent  of  the 
actual  jurisdictional  cost  of  gas  during 
the  current  deferral  period. 

To  prevent  manipulation  of  the  PGA 
mechanism,  the  Commission  modified 
the  flexible  PGA  proposals  to  provide 
that  the  interim  adjustment  could  track 
only  known  and  measurable  changes  in 
a  pipeline's  gas  costs.  By  including  only 
known  and  measurable  changes,  a 
pipeline  should  not  be  able  to 
accumulate  large  underrecovered  gas 
costs  in  one  portion  of  a  PGA  deferral 
period  and  then  offset  those 
underrecoveries  with  gas  cost 
overcharges  accumulated  in  another 
portion  of  the  same  PGA  deferral  period. 
Such  underrecoveries  could  result  from 
arbitrary  rate  reductions.  A  pipeline 
could  incur  overrecoveries  by 
intentionally  not  passing  on  gas  cost 
decreases. 

The  Commission  also  places  an  "at 
risk"  condition  on  all  underrecoveries  of 
gas  cost  to  the  extent  a  pipeline's 
flexible  interim  adjustment  is  not  based 
on  known  and  measurable  changes  in 
gas  costs.  Thus,  a  pipeline  must  support 
its  entire  deferred  balance.'* 

The  Commission  requires  a  pipeline  to 
seek  Commission  approval  before  it  will 
be  permitted  to  include  undercoUections 
in  excess  of  the  three-percent  margin  in 
a  semi-annual  PGA  rate.  A  pipeline  is 
deemed  to  waive  its  guaranteed 
recovery  rights  under  NGPA  section 
601(c)(2)''  to  the  extent  its 
imdercollections  exceed  the  three- 
percent  margin.  Also,  any 
undercoUections  falling  within  the  three- 
percent  margin  are  subject  to  the 
scrutiny  imposed  by  the  fi'aud  and  abuse 
standards  of  the  NGPA  and  the 
prudence  standards  of  the  Natural  Gas 
Act.  Finally,  the  Commission  requires 
that  in  making  a  comparison  between 
the  projected  cost  of  gas  in  an  interim  - 
PGA  filing  and  the  actual  cost  of  gas  for 
the  three-percent  test,  the  actual  cost  of 
gas  must  exclude  the  effect  of  storage 


for  several  pipelines  and  issued  orders  to  allow  the 
three-percent  margin  lo  remain  in  effect  in  future 
flexible  PGA  filings.  See.  eg..  Florida  Gas 
Transmission  Company.  38  FERC  1 61.310  (1987)  and 
Transwestem  Pipeline  Company,  Commission  letter 
order  issued  March  30. 1987.  in  Docket  No.  TA87-3- 
42-000  and  001. 

' '  The  Commission  defmes  a  "known  and 
measurable"  change  in  gas  cost  as  a  change  that  a 
pipeline  has  a  reasonable  basis  for  assuming  will 
actually  occur.  Such  changes  could  be  based  on  the 
exercise  of  contract  market-out  provisions  or  other 
price  redeterminations  based  on  changes  in  the 
price  of  competitive  fuels  such  as  No.  6  residual  oil. 

'•  15  U.S.C.  3431(c)(2)  (1982). 


activity,"  retroactive  payments,  or 
other  out-of-period  adjustments.'* 

C.  The  Proposal 

The  Commission  proposed 
amendments  to  the  PGA  regulations  to 
make  the  PGA  mechanism  more 
responsive  to  market  conditions;  to 
codify  the  PGA  policies  already 
established  by  the  Commission  on  a 
case-specific  basis;  to  clarify  the 
existing  PGA  regulations;  and  to 
facilitate  the  PGA  review  process  by 
streamlining  the  filing  requirements,  by 
standardizing  the  PGA  computations, 
and  by  requiring  information  supporting 
rate  changes  to  be  submitted  in  a 
computerized  format. 

The  Commission  responded  to  the 
need  for  revised  PGA  regulations  to 
meet  the  needs  of  a  competitive  gas 
market  by  issuing  a  notice  of  proposed 
rulemaking  (NOPR)  on  May  20, 1987. '» 
The  NOPR  left  the  existing  PGA 
mechanism  substantially  intact  but 
revised  the  manner  of  reporting 
purchased  gas  cost  adjustments.  The 
Commission  proposed  that  a  pipeline 
would  file  only  one  comprehensive  PGA 
per  year.  The  annual  filing  would 
include  an  annual  surcharge.  Quarterly 
filings  would  be  required  to  track  any 
changes  in  gas  costs  that  occur  after  the 
annual  filing  becomes  effective.  The 
NOPR  proposed  to  codify  the  flexible 
PGA  tariff  as  an  optional  cost  recovery 
mechanism.  The  Commission  also 
proposed  to  consider  out-of-cycle  PGA 
rate  filings  as  long  as  they  are  fully 
supported  and  justified. 

The  Commission  received  54 
comments  on  its  proposed  rule — 23  from 
pipelines,  five  from  producers  or 
imported  gas  suppliers,  14  from  local 
distribution  companies,  four  from  trade 
associations,  and  eight  from  State 
Commissions.*"  In  response  to 
comments  received,  the  Commission  is 
adopting  the  proposed  regnfefions  with 
modifications. 

III.  The  Rule  Adopted 

A.  Overview 

The  final  rule  retains  the  existing  PGA 
mechanism  consisting  of  a  current 
adjustment  and  surcharge  rate 
adjustment  to  the  base  rates  a  pipehne 
establishes  in  a  NGA  section  4  general 
rate  proceeding.  The  current  adjustment 
shows  the  change  in  what  a  pipeline 


"  Panhandle  Eastern  Pipe  Line  Company,  36 
FERC  1161.255  (1986). 

"See  note  15.  supra. 

'•  52  FR  20828  (June  3. 1987):  FERC  Stats,  and 
Regs..  Regulations  Preambles  1  32,443  (1987). 

'°  See  Appendix  A  for  a  complete  list  of 
commenters. 
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predicts  its  gas  costs  will  be  from  one 
PGA  rate  period  to  the  next  PGA  rate 
period.  The  surcharge  adjustment  is  a 
charge  or  refund  to  a  pipeline's  current 
customers  to  adjust  for  imprecise  gas 
cost  forecasting  and  rate  setting  in  a 
prior  period.  The  surcharge  adjustment 
makes  a  pipeline's  customers  whole  by 
providing  a  mechanism  to  refimd 
overrecovered  amounts  to  its  customers 
if  the  rates  established  by  the  current 
adjustment  were  higher  Uian  necessary 
to  recover  the  cost  of  a  pipeline's  gas 
supply  expendihires.  Conversely,  the 
surcharge  adjustment  reimburses  the 
pipeline  if  the  rates  in  a  prior  period 
were  too  low  to  recover  the  cost  of  the 
pipeline's  gas  purchases.  A  pipeUne 
determines  its  overrecovered  or 
underrecovered  gas  costs  each  month 
and  either  credits  or  debits  these 
amounts  to  Account  No.  191  of  the 
Uniform  System  of  Accounts.* ' 

The  current  regulations  allow  a 
pipeline  to  collect  interest  (carrying 
charges)  on  the  monthly  ending 
balances  of  Account  No.  191.  Monthly 
interest  is  either  credited  or  debited 
depending  on  whether  the  monthly 
ending  balance  reflects  a  net 
overrecovery  or  underrecovery  of 
purchased  gas  costs.  If  a  pipeline 
receives  a  refund  of  overcharged  gas 
costs  from  one  of  its  suppliers,  the 
pipeline  credits  the  refund  amount  to 
Account  No.  191.  To  develop  the 
surcharge,  a  pipeline  is  required  to  group 
the  monthly  balances  recorded  in 
Account  No.  191  into  deferral  periods  of 
six  or  12  months  (according  to  its  tariff). 
At  the  end  of  each  deferral  period,  the 
pipeline  divides  the  ending  balance  in 
Account  No.  191  by  its  projected  sales 
quantities  for  the  next  PGA  period  to 
determine  the  surcharge  adjustment. 
The  surcharge  adjustment  is  intended  to 
amortize  the  balance  that  accumulated 
at  the  closing  day  of  the  deferral  period 
over  the  next  PGA  period. 

The  current  regulations  do  not  permit 
a  pipeline  to  track  its  gas  costs 
frequently  enough  to  reflect  changes  in 
today's  gas  market.  This  is  because  a 
pipeline  is  limited  to  two  PGA  rate 
changes  per  year,  unless  it  is  granted 
waiver  of  the  regulations  by  the 
Commission.  The  filing  limitation  can 
cause  a  pipeline  to  accumulate  large 
deferred  gas  cost  balances  in  its 
Account  No.  191.  A  large  deferred 
account  balance  results  in  large 
surcharge  adjustments  which  distort  the 
current  market  cost  of  gas  reflected  in 
the  current  adjustment.  Large  refund 
credits  to  Account  No.  191  have  a 
similar  distorting  effect. 


18  CFR  Part  201  (1987). 


The  final  rule  requires  a  pipeline  to 
revise  its  projections  of  gas  costs  four 
times  per  year.  A  pipeline  will  submit  a 
current  adjustment  that  reflects  three 
months  of  projected  gas  costs  in  an 
annual  PGA  filing  and  in  three  quarterly 
PGA  filings  which  will  track  any 
changes  in  gas  costs  that  occur  after  the 
annual  filing  becomes  effective.  The 
final  rule  establishes  a  schedule  of 
annual  and  quarterly  PGA  effective 
dates  for  each  pipeline  that  files  a  PGA 
under  the  current  regulations.  If  a 
pipeline  wishes  to  track  its  costs  more 
frequently,  the  final  rule  allows  the 
pipeline  to  use  its  flexible  PGA  tariff, 
which  has  been  permitted  on  a  case-by- 
case  basis,  as  an  optional  cost  recovery 
mechanism.  This  will  permit  a  pipeline 
to  make  interim  adjustments  to  its  rates 
to  reflect  known  and  measurable 
changes  in  gas  costs  on  24  hours  notice 
to  the  Commission. 

The  annual  PGA  will  be  the  forum  for 
reviewing  a  pipeline's  purchasing 
patterns  for  the  past  12-month  period. 
All  challenges  to  a  pipeline's  purchasing 
practices  in  the  past  year's  PGA  filings 
will  be  addressed  in  the  annual  PGA. 
For  the  upcoming  year,  the  rule  requires 
a  pipeline  to  project  its  annual  purchase 
quantities  and  costs.  In  addition,  the 
pipeline  is  required  to  make  a  statement 
in  the  annual  PGA  that  outlines  the 
pipeline's  purchasing  policies  that  gave 
rise  to  the  aimual  projection. 

Finally,  the  accuracy  of  a  pipeline's 
projections  of  gas  cost  during  the  past  12 
months  will  be  tested  in  the  assessment 
of  past  performance. 

B.  Election  of  a  PGA  Clause 

The  final  rule  retains  the  existing 
requirement  that  a  pipeline  must  elect 
whether  to  collect  its  purchased  gas 
costs  through  a  PGA  clause  or  as  a  cost 
of  service  item  in  a  general  rate  case 
under  section  4  of  the  NGA.  If  a  pipeline 
elects  to  adopt  the  PGA  mechanism 
established  in  the  rule,  it  must  file  a 
revised  PGA  clause  that  adopts  all  the 
terms  and  conditions  specified  in  the 
rule.  One  condition  is  that  a  pipeline 
must  use  either  a  unit-of-purchase  or  a 
unit-of-sales  methodology  for  both  the 
computation  of  a  current  adjustment  and 
for  determining  monthly  deferred  gas 
costs.  Most  pipelines  use  a  unit-of-sales 
methodology  for  their  PGA  computation 
since  this  methodology  permits  recovery 
of  the  deferred  account  balance  on  a 
current  basis.  In  contrast,  pipelines  that 
use  the  unit-of-purchase  methodology 
might  have  to  recover  some  of  the 
difference  between  gas  costs  and 
revenues  in  a  NGA  section  4  rate  filing. 

The  Commission  will  require  a 
pipeline  to  adopt  and  to  consistently  use 
one  methodology  for  the  current 


adjustment  and  for  determining  monthly 
deferrals  to  avoid  double  recovery  of 
purchased  gas  costs  through  PGA  filings 
and  NGA  section  4  filings. 

Adopting  a  methodology  is  a  rate 
design  issue  which  is  determined  in  a 
section  4  general  rate  proceeding. 
Therefore,  the  rule  permits  a  pipeline  to 
wait  until  its  first  NGA  section  4  rate 
filing  after  the  final  rule  is  in  effect  to 
elect  the  methodology  it  wants. 
Similarly,  the  final  rule  requires  specific 
calculations  for  the  current  adjustment 
and  for  determining  monthly  deferrals 
using  either  the  unit-of-purchase  or  unit- 
of-sales  methodology.  These  specific 
calculations  will  not  be  required  until  a 
pipeline  elects  a  methodology. 

C.  Computing  the  Current  Adjustment 

In  computing  the  current  adjustment, 
the  final  rule  allows  a  pipeline  to 
estimate  the  price  of  a  projected 
purchase  of  gas  from  a  supplier  other 
than  a  pipeline.  The  estimated  price 
must  reflect  a  known  and  measurable 
change  that  will  occur  during  the  current 
adjustment  period  by  operation  of  a 
provision  of  the  purchase  contract.  This 
is  a  departure  from  the  NOPR's 
requirement  that  a  pipeline  must  base  its 
projected  gas  costs  on  the  prices  in 
effect  on  the  PGA  effective  date  except 
for  estimates  of  the  monthly  escalations 
of  NGPA  ceiling  prices.  The  Commission 
believes  that  allowing  estimates  of 
prices  in  the  current  adjustment  will 
result  in  rates  that  are  more 
representative  of  the  actual  gas  cost  a 
pipeline  will  experience  than  rates 
based  on  historical  prices  in  effect  on 
the  PGA  effective  date.  For  pipeline 
supplier  purchases,  the  rate  on  file  with 
the  Commission,  as  of  the  PGA  effective 
date,  would  be  the  most  accurate  price 
for  a  projection. 

The  final  rule  permits  a  pipeline  to 
allocate  projections  of  large  annual 
pa3rments,  such  as  an  annual  minimum 
bill  charge,  to  each  quarterly  adjustment 
to  avoid  having  the  pipeline's  customers 
bear  the  cost  of  such  payments  in  one 
quarter. 

The  final  rule  limits  the  "as  billed" 
treatment  of  changes  in  the  cost  of 
imported  natural  gas  supplies.  The 
current  regulations  permit  a  pipeline  to 
charge  its  customers  for  changes  in 
purchased  gas  costs  in  the  same  manner 
it  is  billed  by  its  gas  suppliers.  The 
Commission  decided  in  Opinion  No.  256 
(Natural  Gas  Pipeline  Company  of 
America,  37  FERC  \  61.215  (1986))  that 
the  inclusion  of  certain  costs  associated 
with  imported  gas  in  the  U.S.  pipeline's 
demand  charges  was  inconsistent  with 
Commission  rate  design  principles.  The 
domestic  pipeline  was  thus  precluded 
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from  flowing  these  Canadian  gas  costs 
through  its  PGA  on  an  "as  billed"  basis. 
The  Ckimmission  directed  the  domestic 
pipeline  to  modify  its  demand  charge  to 
remove  those  fixed  costs  charged  by  its 
Canadian  suppliers  that  were 
improperly  included  in  their  demand 
charge  to  reflect  the  Commission's  rate 
design  policies.  The  final  rule  adopts  the 
rationale  of  Opinion  No.  256  that 
imported  gas  supply  should  not  be 
treated  any  differently  from  gas  supply 
subject  to  the  Commission's  jurisdiction. 
Therefore,  the  cost  of  imported  natural 
gas  must  be  flowed  through  a  pipeline's 
PGA  consistent  with  the  Commission's 
rate  design  precedents. 

D.  Account  No.  191 

The  annual  PGA  will  report  a 
pipeline's  deferred  gas  cost  activity  over 
a  12-month  period  and  will  include  a 
surcharge  rate  to  amortize  the  deferred 
costs  over  a  12-month  period 
commencing  with  the  effective  date  of 
the  annual  PGA.  The  final  rule  defines 
the  types  cf  actual  costs  that  are 
appropriate  for  determining 
overrecovered  or  underrecovered 
purchased  gas  costs.  In  order  to  send  the 
most  accurate  market  signal  of  a 
month's  gas  costs,  the  final  rule  permits 
only  actual  amounts  paid  and  known 
costs  payable  that  have  not  been  paid 
within  a  normal  billing  and  payment 
cycle  of  60  days,  to  be  recognized  as 
actual  gas  costs  for  natural  gas 
purchased  in  that  month.  After  60  days, 
as  amounts  due  become  known,  these 
amoomts  must  be  recognized  as 
adjustments  to  the  deferred  account  in 
the  month  the  amounts  become  known 
or  paid.  The  rule  distinguishes  between 
amounts  that  are  recognized  as  monthly 
actual  costs  and  out-of-period 
adjustments  because  the  rule  will  assess 
each  pipeline's  performance  in 
projecting  its  purchased  gas  costs  over 
the  year.  If  a  pipeline  were  permitted  to 
use  all  costs  recorded  on  its  books, 
including  prior  period  charges  or 
estimates  as  a  monthly  cost  of  gas,  there 
mi^t  be  a  distortion  of  the  comparison 
of  projected  to  actual  costs  in  the 
assessment  of  past  performance. 

E.  Unpaid  Accruals 

The  final  rule  requires  a  pipeline  to 
recognize  as  a  monthly  gas  cost  certain 
expenses  for  gas  delivered  that  remain 
unpaid  after  the  60-day  billing  and 
payment  cycle.  These  expenses  are  a 
category  of  the  costs  known  as  "unpaid 
accruals."  The  Commission  determines 
that  certain  types  of  unpaid  accruals 
will  be  prop^y  recognized  as  gas  costs 
because  the  pipeline's  ratepayers 
receive  the  benefit  of  the  gas  supply 
associated  with  the  unpaid  amounts  and 


the  amounts  due  are  known.  Suspended 
payable  unpaid  accruals  are  known 
amounts  that  are  not  paid  because  of 
some  impediment  to  payment  such  as 
the  payee  is  unknown  or  is  subject  to 
lien,  garnishment  or  court  order.  In 
contrast,  accrue-but-don't-pay  accruals 
frequently  represent  estimated  or 
anticipated  amounts  which  may  or  may 
not  be  paid  contingent  upon  some  future 
event.  The  final  rule  recognizes  only 
suspended  payable  accruals  as  gas  costs 
since  they  represent  known  amounts 
and  have  a  higher  probability  of  being 
paid.  The  final  rule's  definition  of 
"unpaid  accruals"  reflects  this 
distinction.  Tlie  final  rule  requires  a 
pipeline  to  Ust  in  the  annual  PGA  all 
suspended  payable  accruals  that  remain 
unpaid  three  or  more  years  firom  the 
time  they  were  originally  recognized  aS 
gas  costs.  A  pipeline  is  required  to  seek 
the  Commission's  permission  to 
continue  recognizing  these  unpaid 
accruals  as  a  gas  cost. 

F.  Refunds 

The  intended  effect  of  the  frequent 
tracking  of  gas  costs  required  by  the 
final  rule  is  to  reduce  deferred  account 
balances  and  thus  minimize  the 
distortion  of  current  cost  signals  caused 
by  the  amortization  of  prior  period  costs 
by  a  surcharge.  The  amortization  of 
refunds  (which  are  credits  to  prior 
period  costs]  also  distorts  current  costs. 
Therefore,  the  fmal  rule  requires  a 
pipeline  to  maintain  refunds  separately 
in  a  subaccount  of  Account  No.  191  to 
be  disbursed  in  cash  when  the  refund 
balances  reach  the  lesser  of  either  one 
cent  per  MMBtu  of  the  most  recent  12 
months  of  a  pipeline's  sales  or  $2 
million.  The  final  rule  requires  all 
downward  price  adjustments  to  a  prior 
month's  cost  of  gas  to  be  treated  as 
refunds.  Also,  the  final  rule  provides  a 
methodology  for  computing  carrying 
charges  on  the  balances  in  Account  No. 
191. 

G.  Assessment  of  Past  Performance 

The  final  rule  reviews  a  pipeline's 
performance  in  projecting  gas  costs 
during  the  12-month  deferral  period  for 
the  aimual  PGA.  Because  the  final  rule 
gives  a  pipeline  increased  flexibihty  to 
t.'^ck  changes  in  gas  costs,  a  pipeline 
should  not  incur  substantial 
underrecovered  costs,  unless  it 
experiences  unforeseen  operational  or 
marketing  problems.  Therefore,  the  final 
rule  requires  a  pipeline  to  provide 
additional  justification  for 
underrecoveries  that  exceed  a  threshold 
established  for  the  level  of 
u.nderrecovered  gas  costs  during  the 
deferral  period.  In  recognition  of  the 
difficulty  of  a  pipeline  precisely 


controlling  its  gas  costs,  the  final  rule 
adopts  a  tihree-peroent  margin  for 
underrecoveries.  Under  the  procedures 
of  the  assessment  of  past  performance,  a 
pipeline  must  seek  the  Commission's 
approval  to  recover  by  a  surcharge  any 
underrecovered  actual  purchased  gas 
cost  that  exceeded  the  pipeline's 
projected  gas  cost  by  a  three-percent 
margin. 

The  final  rule  does  not  automatically 
deny  a  company  recovery  of  its  gas 
costs  on  the  basis  of  the  assessment  of 
past  performance.  Instead,  the  pipeline 
may  be  permitted  to  put  its  surcharge 
rate  into  effect  subject  to  refund  while 
the  Commission  determines  whether  a 
pipeline  has  exceeded  the  three-percent 
threshold  due  to  circumstances  beyond 
its  control  or  from  manipulating  the  PGA 
mechanism  by  projectiiig  artificially  low 
gas  costs. 

H.  Filing  Requirements 

The  final  rule  requires  a  pipeline  to 
file  its  annual  PGA  by  giving  at  least  60 
days  notice.  This  is  to  allow  the 
Commission  and  all  interested  parties 
time  to  fully  evaluate  the  annual  PGA 
filing.  The  final  rule  provides 
streamlined  filing  requirements  for  the 
quarterly  PGA  and  the  optional  interim 
adjustment  because  these  filings  are 
meant  to  be  effective  virtually 
automatically,  with  minimal  staff 
review.  The  quarterly  PGA  will  be 
submitted  on  30  days  notice  and  will 
contain  tariff  sheets  and  a  report 
showing  the  derivation  of  the  current 
adjustment.  In  addition,  the  rule  requires 
a  pipeline  to  report  its  Account  No.  191 
balances  as  of  three  months  before  the 
quarterly  PGA  effective  date.  An  interim 
adjustment  will  be  filed  on  at  least  24 
hours  notice  and  will  consist  of  a 
summary  tariff  sheet  showing  the 
amount  of  the  proposed  adjustment,  the 
resulting  rates,  the  calculation  of  the 
adjustment  and  the  revised  volumes 
and  costs  underlying  the  proposed  rate. 

Currently,  the  reports  supporting  PGA 
rate  adjustments  are  submitted  in  a 
standardized  format  that  is  prescribed 
in  FERC  Form  No.  542-PGA  (Form  542). 
The  final  rule  revises  the  Form  542  to 
reflect  the  proposed  changes  in  the 
reporting  of  PGA  adjustments  and  to 
collect  other  information  that  is  of 
interest  to  the  Commission. 
Furthermore,  to  facilitate  the  analysis 
and  review  function  of  the  Commission, 
the  revised  Form  542  requires  annual 
and  quarterly  PGA  data  to  be  submitted 
on  magnetic  computer  tape.  Compliance 
with  the  magnetic  tape  requirement  may 
impose  special  hardships  for  some 
companies.  Therefore,  the  Commission 
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will  entertain  requests  from  pipelines  for 
a  waiver  of  this  requirement. 

/.  Transition  Rules 

The  final  rule  provides  for  an  orderly 
transition  from  the  existing  PGA 
regulations.  So  that  no  pipeline  will  gain 
a  competitive  advantage  over  another, 
the  transition  rules  require  all  pipelines 
that  elect  a  PGA  clause  to  implement 
the  new  PGA  regulations  at  the  same 
time,  June  1, 1988.  The  Conunission 
recognizes  that  pipelines  will  need  time 
to  convert  their  existing  computer 
systems  and  PGA  records  for  the 
transition  to  the  new  PGA  regulations. 
Any  pipeline  that  elects  the  PGA  for 
cost  recovery  must  file  a  revised  PGA 
clause  and  revised  PGA  rates  computed 
under  the  new  regulations  on  May  1, 
1988,  to  be  effective  on  June  1, 1988. 

/.  Technical  and  Conforming 
Amendments 

The  PGA  regulations  will  be  codified 
in  a  new  Subpart  §§  154.301  through 
154.310  and  the  current  PGA  regulations 
in  §  154.38  will  be  revoked.  The  final 
rule  amends  other  sections  of  the 
Commission's  regulations  and  removes 
cross-references  to  any  revoked  rule. 
Additionally,  the  final  rule  makes  those 
technical  or  conforming  changes 
necessary  to  incorporate  the  final  PGA 
regulations  into  the  Commission's 
overall  regulatory  program. 

K.  Provisions  in  the  Current  PGA 
Regulations  Not  Incorporated  Into  the 
Final  Rule 

In  addition  to  amending  and  updating 
the  PGA  regulations,  the  final  rule 
deletes  several  provisions  of  the  current 
regulations  that  are  no  longer  necessary. 
First,  the  Commission  no  longer  requires 
a  pipeline  to  file  a  cost  study  with  its 
proposed  PGA  clause,  currently  required 
in  §  154.38(d)(4)(i).  Every  company  with 
a  currently  effective  PGA  clause  already 
has  such  a  study  on  file  with  the 
Commission. 

Also,  the  final  rule  eliminates 
§  154.38(d)(4)(x)  promulgated  in  1978. 
This  section  authorizes  a  one-time 
passthrough  of  certain  NGPA  costs  for 
companies  with  a  PGA  clause  in  effect 
on  January  1, 1979,  and  is  no  longer 
needed.  Similarly,  the  Commission 
deletes  §  154.38{d)(4)(ii).  The  passage  of 
the  NGPA  replaces  the  special  rate 
structure  for  small  producers 
established  in  this  section,  and  thus  this 
section  is  no  longer  necessary. 

In  recognition  of  the  small  amounts  of 
Btu  refunds  '^  left  to  be  paid  and  the 


infrequency  of  payment,  together  with 
the  revised  refund  procedures  in  the 
final  rule,  the  Commission  believes  that 
retention  of  S  154.38(h]  as  a  separate 
refund  requirement  is  no  longer 
necessary. 

rv.  Discussion  of  Comments 

A.  General  Comments  on  the  Proposed 
PGA  Regulations 

Although  most  of  the  commenters 
support  the  Commission's  goal  of 
creating  a  more  market-responsive  PGA 
mechanism,  some  commenters  raised 
concerns  about  the  procedures.  For 
example,  they  object  to  the  additional 
PGA  filings,  arguing  that  these 
additional  reporting  requirements 
diminish  a  pipeline's  ability  to  compete 
in  the  gas  commodity  market  with 
unregulated  sellers  of  gas.  In  addition,  a 
few  commenters  propose  terminating 
the  rulemaking  procedure  and  allowing 
pipelines  to  retain  their  existing  PGA 
clauses  and  flexible  PGA  tariffs. 

The  Commission  believes  that  the 
revisions  to  the  PGA  mechanism  in  this 
rule  offer  a  reasonable  and  orderly 
transition  from  the  highly  regulated 
pipeline  merchant  function  of  the  past  to 
the  less  regulated  national  commodity 
market  envisioned  by  the  Commission. 
Although  this  rule  requires  additional 
reporting,  the  Commission  is  requiring 
less  information  in  the  quarterly  and 
interim  filings  than  it  currenUy  requires 
for  existing  PGA  filings.  Also,  the 
Commission  is  permitting  a  pipeline  to 
project  its  purchased  gas  costs  for  the 
quarterly  current  adjustments  based  on 
known  and  measurable  changes  in  gas 
cost  which  will  give  a  pipeline  an 
additional  tool  to  compete. 

B.  The  PGA  Election  Procedure 

Enron  Interstate  Pipelines  (Enron] 
requests  clarification  of  the  procedures 
a  pipeline  must  follow  if  it  does  not  elect 
a  purchased  gas  cost  recovery  option. 
Eiu-on  claims  the  NOPR  does  not  define 
how  a  pipeline  which  has  waived  its 
PGA  clause  (by  filing  to  remove  the 
clause  on  December  1, 1987]  should 
determine  its  base  cost  of  gas  in  its  rates 
on  January  1. 1988.  Additionally,  Enron 
asks  whether  a  pipeline  must  file  a 
section  4(e)  general  rate  proceeding  to 
implement  its  election  to  discontinue 
using  the  PGA.  Enron  believes  that 
December  1, 1987,  seems  an  unrealistic 
election  date  because  of  the  need  to 


«•  In  Order  No.  399.  49  FR  37735.  (Sep.  26, 1984], 
FERC  Stals.  and  Regs.  [Regulations  Preambles  1962- 
1985|  1  30.597.  the  Commission  established  refund 


procedures  for  charges  for  natural  gas  that 
exceeded  NGPA  ceilings  as  a  result  of  Btu 
measurements  based  on  the  water  saturated  basis. 
In  so  doing,  the  Commission  was  implementing  the 
decision  in  Interstate  Natural  Gas  Association  of 
America  v.  Federal  Energy  Regulatory  Commission. 
716  F.2d  1  (D.C.  Cir.  1983).  cert,  denied.  465  U.S.  1108 
(1984). 


have  certain  provisions  in  the  NOPR 
clarified  and  the  regulatory  lag  time 
involved  in  issuing  a  final  rule. 

A  pipeline  that  elects  to  remove  its 
PGA  clause  from  its  tariff  must  file  a 
section  4(e)  rate  proceeding  to 
implement  its  election.  The  pipeline  will 
determine  its  base  cost  of  gas  as  any 
other  cost  of  service  is  determined  under 
S  154.63  of  the  regulations.  The 
Commission  recognizes  that  additional 
time  is  required  to  allow  a  transition 
from  the  existing  PGA  regulations  to  the 
new  regulations.  The  Commission  is 
delaying  implementation  of  the  PGA 
revisions  until  June  1, 1988.  Therefore, 
for  purposes  of  the  transition,  the 
Commission  is  requiring  a  pipeline  to 
make  a  section  4(e)  rate  filing  on  or 
before  May  1. 1988,  to  remove  its  PGA 
clause.  A  pipeline  with  its  existing  PGA 
clause  in  effect  after  May  1. 1988.  is 
deemed  to  have  adopted  the  new  PGA 
procedures  unless  it  has  filed  to  remove 
its  PGA  clause.  A  pipeline  that  adopts 
the  revised  PGA  mechanism  must  file 
tariff  sheets  containing  a  conforming 
PGA  clause  on  May  1, 1988.  After  the 
transition  period,  a  pipeline  must 
implement  its  election  to  remove  its 
PGA  clause  by  making  a  section  4(e) 
filing  on  December  1.  preceding  the  next 
three-year  PGA  election  period. 

The  Northern  Distributor  Group 
(NDG)  believes  the  Commission  should 
make  the  PGA  election  permanent  or 
establish  a  longer  election  period  than 
three  years  in  order  to  avoid 
exploitation  by  pipelines  of  the  cyclical 
demand  and  prices  for  natural  gas.  NDG 
poses  the  following  hypothetical.  If  a 
pipeline  expects  generally  declining 
prices  over  a  three-year  period,  it  will 
elect  to  recover  gas  costs  in  base  rates 
with  the  possibility  of  overrecovery  as 
prices  decline.  If  market  conditions 
change  near  the  end  of  the  election 
cycle,  the  pipeline  could  elect  a  PGA 
clause  on  one  month's  notice  and  track 
gas  cost  increases  without  risking 
recovery  of  purchased  gas  costs. 

The  PGA  election  regulations  have 
been  in  place  since  1978  without  any 
evidence  of  abuses  by  the  pipelines.*' 
The  Commission  does  not  believe  that 
this  codification  of  the  PGA  regulations 
will  enable  pipelines  to  manipulate  the 
PGAs  as  argued  by  NDG.  Therefore, 
except  for  the  transitional  election 
period,  the  Commission  is  adopting  the 
election  procedures  in  the  final  rule. 
However,  any  customer  or  other 
interested  person  which  believes  that  a 
pipeline  is  abusing  the  PGA  mechanism 
may  file  a  complaint. 


"  See  note  4.  supra. 
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C.  The  Three-Year  Requirement  to 
Restate  a  New  Base  Tariff  Rate 

The  Commission's  current  regulations 
require  a  pipeline  with  a  PGA  clause  in 
its  tariff  to  restate  its  base  tariff  rate 
every  three  years.  The  regulations  also 
require  a  pipeline  to  file  a  cost  study 
with  the  restated  base  tariff  rate. 

Northern  Illinois  Gas  Company 
(NIGAS)  requests  that  a  pipeline  should 
be  required  to  file  as  part  of  its  base 
tariff  restatement  cost  study  (in 
S  154.303(eKlKii)).  Statement  N— "cost 
determinates  for  minor  changes  in  rate 
level"  and  Statement  P— "explanatory 
text  and  prepared  testimony"  (which  are 
required  under  1 154.63(b))  for  section  4 
rate  changes).  NIGAS  argues  that  a  full 
explanation  of  a  pipeline's  rate  practices 
and  assumptions  is  necessary  if  a 
pipeline  has  not  filed  a  rate  case  in  three 
years. 

Statement  N  is  already  required  to  , 
support  the  cost  study  in 
§  154.303(eMl)(ii).  Since  most  ' 

restatement  rate  filings  are  accepted 
without  formal  proceedings,  the 
Commission  will  not  require  a  pipeline 
to  file  Statement  P.  The  Commission 
can,  of  course,  require  that  a  pipeline 
file  a  Statement  P  if  the  need  arises. 

D.  The  Annual  and  Quarterly  PGA 
Filings 

1.  The  Need  for  Annual  and  Quarterly 
Filings 

The  coflunenters  that  support  the 
proposed  annual/quarterly  PGA 
mechanism  ''*  agree  %vith  the 
Commission  that  the  new  mechanism 
will  minimiTP  deferred  account 
surcharges  and  enhance  tran8mi8si(Mi  of 
market  signals.  Also,  they  believe  that 
the  annual  filing  would  inake  it  easier  to 
respond  to  inquiries  into  a  pipeline's 
purchasing  practices  and  reduce 
administrative  burdens. 

Several  commenters  argue  that  the 
Commission  should  not  require  a 
pipeline  to  file  both  an  aimual  PGA  and 
three  quarterly  PGAs.  They  consider  the 
annual/quarterly  PGA  mechanism 
administratively  burdensome  and  costly 
to  implement.**  ANR/CIG  states  that 


**  AsMctated  Cu  DMtributore  (ACD).  the  Public 
UtiHtin  CornmiMion  of  Cahfomia  (CPUC).  NIGAS. 
Pacific  Cm  wmI  Electric  CoMpany  (PG  and  E). 
People*  Gaa  LigM  and  Coke  Compaay  and  Notlh 
Shore  Cat  Coaipany  (Pcopiea  Cas/North  Shore), 
and  the  Public  Service  Commiuion  of  New  Yoric 
(PSCNY). 

**  ANK  Pipeiine  Company  and  Colorado 
Interetale  Gaa  Conpaay  (ANRyciG).  Aiila.  Inc. 
and  Miiaiaaipfia  River  Tiansoiiauan  Coaipany 
(ArUa).  Enron.  Interstate  Natural  Gas  Astociation 
of  America  (INGAA).  NOG.  Panhandle  Easlem  Pipe 
Line  Company  and  Trunkline  Gaa  Compeny 
(Panhandle /Tninkline).  Southern  Natural  Caa 
Company  (Southern),  and  the  Public  Utility 
Commiuion  of  Ore^n  (Oregon). 


the  Commission's  proposal  does  not 
provide  pipelines  with  any  greater 
degree  of  flexibility  because  pipelines 
can  now  change  their  rates  on  30  days 
notice  using  an  out-of-cycle  PGA  and  on 
24  hours  notice  using  a  flexible  PGA. 
ANR/CIG,  therefore,  suggest  diat  the 
Commission  retain  the  annual  or  semi- 
annual PGA  as  mandatory  (depending 
on  a  pipeline's  existing  tariff).** 
Quarterly,  flexible,  and  other  out-of- 
cycle  filings  would  be  voluntary  and. 
like  the  flexible  PGA.  coiild  be  subject 
to  the  assessment  of  past  performance. 
Arkla,  INGAA.  and  Southern  also 
believe  the  quarteriy  PGA  should  be 
optional.*^  They  consider  that  the 
quarterly  PGA  is  merely  a  medianism  to 
allow  interim  (flexible)  PGA 
adjustments  to  reflect  increases  in  gas 
costs  above  the  level  established  in  a 
pipeline's  last  scheduled  filing. 
Therefore,  the  quarteriy  PGA  would 
only  be  necessary  if  a  pipeline  elects  the 
interim  adjustment  option.  Columbia 
Gas  Transmission  Corporation 
(Columbia).  Enron,  and  INGAA  suggest 
the  quarterly  PGA  can  be  replaced  with 
a  more  flexible  interim  adjustment 
mechanism  that  would  allow  increases 
in  rates  at>ove  the  rate  ceiling 
established  in  a  prior  scheduled  PGA 
filing. 

Puihandle/Trunkline  argue  that  a 
rigid  filing  schedule  is  not  needed  to 
prevent  the  build-up  of  deferred 
purchased  gas  costs.  The 
competitiveness  and  volatility  of  the 
current  market  provides  an  incentive  for 
a  pipeline  to  mitiimiTg  its  surcharge  rate. 
Inter-City  Minnesota  Pipelines,  lid.,  inc. 
(Inter-City)  states  that  the  additional 
filings  are  burdensome  and  unnecessary 
for  small  pipelines  with  a  single 
supplier. 

The  Commission  believes  that 
pipelines  should  accurately  reflect  their 
gas  costo  on  a  current  basis.  A  schedule 
of  quarterly  adjustments  to  the  PGA 
accomplishes  this  goal  by  implementing 
projections  of  gas  costs  that  closely 
approximate  actual  costs. 
Accomplishing  this  goal  prevents  the 
build-up  of  deferred  account  balances, 
allows  pipeline  customers  to  make 
better  purchasing  decisions,  and  gives 
the  Commission  an  accurate 
representation  of  how  pipelines  manage 
their  purchasing  patterns.  The 
Commission  does  not  agree  with  the 


**  Panhandle/Trunkline  believes  pipelines  should 
be  permitted  to  convert  to  an  annual  PGA  cyde  on 

a  case-by-case  basis. 

"  Southern  argues  that  the  proposed  PGA 
mechanism  encourages  the  use  of  the  PGA  as  a 
marketing  tool  which  is  contrary  to  Commission 
policy.  Southern  states  that  pipelines  that  prefer  a 
traditional  PGA  should  not  be  required  to  shed  their 
current  PGA  tariff. 


commenters  that  quarterly  filings  are 
unduly  burdensome  on  the  pipelines.  In 
fact,  the  Commission  is  requiring  less 
infonnation  to  support  the  quarterly 
projection  than  it  requires  for  an 
existing  semi-annual  or  annual  PGA. 
Also,  the  Commission  is  streamlining 
the  quarterly  PGA  review  process  by 
delaying  the  diallei>ges  to  these  filings 
until  the  next  annual  PGA  which  avoids 
multiple  proceedings. 

Niagara  Mohawk  Power  Corporation 
(Niagara)  requests  that  the  Commission 
require  monddy  tracking  filings,  instead 
of  quarterly,  along  wiUi  a 
comprehensive  annual  PGA.  Niagara 
states  that  it  needs  the  most  acctu-ate 
price  infonnation  available  to  decide 
whether  to  purchase  gas  from  ita 
traditicuial  pipeline  supplier  or  on  the 
spot  market. 

The  Commission  declines  to  adopt 
Niagara's  suggestion.  It  is  not  necessary 
to  require  nionddy  tracking  of  costs 
because  quarterly  filings  will 
accomplish  the  Commission's  objective 
of  implementing  a  projecticHi  which 
closely  approximates  actual  costs, 
without  tlM  added  burden. 

2.  Distortion  and  Fluctuations  in  Price 
From  Quarteriy  Filings 

ANR/CIG  argues  that  the  quarterly 
PGA  mechanism  may  operate  to  send 
confiising  price  signals  to  pipeline 
customers  and  coidd  possibly  damage  a 
pipeline's  ability  to  compete. 
Panhandle/Trunkline  argues  that  the 
quarterly  adjustment  cycles  will  shift 
gas  costs  to  consumers  more  frequently 
and  these  periods  will  bear  no 
relationship  to  timing  of  armual 
variations  in  purchase  levels  due  to 
tonperature  sensitivity  or  the  timing  of 
storage  injections  and  withdrawals. 
These  commenters  argue  that  quarteriy 
adjustments  would  produce  sharp  price 
fluctuations  between  quarters  as 
compared  with  a  more  price  normalized 
six  month  or  armual  PGA  cycle. 
Mountain  Fuel  Resources.  Inc.  and 
Celsius  Energy  Company  (MFR)  states 
that  it  makes  an  annual  minimum  bill 
payment  to  one  of  its  pipeline  suf^liers. 
MFR  suggests  that  some  method  of 
allocating  this  annual  payment  would  be 
appropriate  to  avoid  any  price  distortion 
during  the  quarterly  PGA  period  when 
the  minimum  bill  charge  is  paid. 

The  Commission  recognires  that 
certain  projections  of  cost  in  a  quarterly 
filing  may  reflect  periodic  paynKnts 
based  on  a  longer  period  than  the 
upcoming  three-month  quarterly 
effective  period.  Therefore,  the 
Commission  will  permit  a  pipeline  to 
apportion  armual  minimum  bill  costs  or 
annual  production  tax  assessments  over 


four  quarterly  projectioru  to  normalize 
these  payments,  llie  Conunission  will 
require  a  pipeline  to  record  the  actual 
annual  payment  in  Account  No.  191  in 
the  month  it  was  paid.  However,  the 
Commission  will  allow  the  pipeline  to 
allocate  the  actual  payment  to  the  test 
intervals  for  the  assessment  of  past 
performance.  The  pipeline  may  utilize 
any  reasonable  allocation  methodology 
for  allocating  the  aiuiual  payment  for 
the  current  adjustment  and  the 
assessment  of  past  performance.  In 
contrast,  the  Commission  will  not  permit 
pipelines  to  apportion  the  anticipated 
cost  of  gas  during  an  upcoming  quarterly 
period. 

Three  pipelines  that  use  an 
.  annualized  LIFO  storage  costing 
methodology  that  have  large  storage 
operations  were  particularly  concerned 
that  quarterly  estimates  of  supply  and 
requirements  will  lead  to  lumecessary 
price  fluctuations  that  could  constitute  a 
distortion  between  costs  and 
revenues.*"  When  those  pipelines  inject 
gas  into  storage,  the  injections  are 
priced  at  an  armualized  last-in  first-out 
("LIFO")  rate  and  are  treated  as  a  credit 
to  Account  No.  808-2.**  When  the 
pipelines  withdraw  gas  from  storage,  the 
withdrawals  are  priced  at  the 
annualized  LIFO  rate  and  are  treated  as 
a  debit  to  Accoimt  No.  808-1.  Significant 
price  swings  occur  if  only  injection  or 
withdrawal  months  are  included  in  the 
estimated  purchase  and  supply  data  of  a 
quarterly  filing.  Consolidated  and 
National  Fuel  suggest  that  allowing  a 
pipeline  to  make  an  annual  estimate  of 
supply  and  requirements  would 
eliminate  seasonal  price  swings,  since 
storage  activity  is  designed  to  be  in 
balance  by  the  end  of  the  storage 
year.'**' 

The  Commission  has  decided  not  to 
allow  these  pipelines  to  include  an 
annual  supply  and  requirements 
estimate  in  their  quarterly  projections  of 
gas  costs  in  order  to  annualize  the  effect 
of  storage  on  the  quarterly  projections. 
Allowing  armual  supply  and 
requirements  estimates  in  the  quarterly 
filings  would  urmecessarily  delay  the 
assessment  of  past  performance. 
Further,  it  would  provide  an  opportimity 
to  shift  purchased  gas  costs  between 
quarters.  In  fact,  the  Commission  has 
recently  addressed  this  issue  in  a  PGA 
proceeding  involving  one  of  these 


**  ANR/CIG.  Consolidated  Gas  Transmission 
Corporation  (Consolidated);  and  National  Fuel  Gas 
Supply  Corporation  (National  Fuel). 

"  The  annualized  UFO  rate  is  equal  to  the 
estimated  average  annual  purchased  gas  unit  cost 

">  National  Fuel  suggests  that  the  annual  cycle 
should  be  the  same  as  the  pipeline's  accounting  or 
fiscal  year  to  avoid  any  conflict  with  Internal 
Revenue  Service  Regulations. 


commenters.  Consolidated. 
Consolidated  filed  tariff  sheets  to  revise 
its  PGA  clause  to  allow  annual  supply 
and  requirements  estimates.*'  In 
addition,  its  proposal  would  have 
allowed  it  to  collect,  over  a  12-monlh 
period,  the  costs  accumulated  in  its 
deferred  account  (Account  No.  191)  over 
a  six-month  period.  The  Commission 
rejected  this  proposal  because  the 
period  of  inciuring  the  costs  was 
different  from  the  period  of  recovering 
those  costs.  The  Commission  has 
historically  disallowed  different  periods 
of  cost  inciurence  and  cost  recovery 
because  of  the  potential  manipulation  of 
the  PGA  mechanism. 

3.  Protests  to  Quarteriy  Filings 

The  Commission  proposes  to 
streamline  the  quarterly  PGA  review  by 
limiting  challenges  to  the  quarterly  filing 
and  deferring  any  purchasing  practice 
challenges  until  the  pipeline's  next 
armual  PGA  filing.  Baltimore  Gas  and 
Electric  Company  (Baltimore),  the 
Minnesota  Department  of  Public  Service 
Energy  Issues  Intervention  Office  (EIIO). 
and  Southwest  Gas  Corporation 
(Southwest  Gas)  believe  that  this 
change  would  restrict  the  rights  of 
customers  to  challenge  unjust  and 
unreasonable  rates. 

The  PSCNY  requests  that  the 
Conunission  clarify  that  all  costs 
collected  under  the  PGA  mechanism  are 
subject  to  refund  and  subject  to  the 
outcome  of  the  annual  PGA  review 
proceeding.  The  PSCNY  claims  such  a 
clarification  will  ensure  that  an  effective 
remedy  can  be  ordered  for  any 
purchasing  practice  violations  by  a 
pipeline  during  the  past  annual  period. 

The  Commission  emphasizes  that  the 
rights  of  pipeline  customers  are  not 
abrogated  because  of  changes  to  the 
PGA  mechanism.  First,  all  costs 
collected  by  a  quarteriy  PGA  filing, 
interim  adjustment,  or  out-of-cycle  filing 
are  subject  to  refund  and  review  in  the 
succeeding  armual  PGA.  Furthermore,  in 
the  annual  PGA  review,  the  Commission 
will  consider  the  pipeline's  purchasing 
practices  over  the  past  12  months.  It  will 
review  any  challenges  to  the  quarteriy 
adjustment  filing  when  it  reviews  the 
next  annual  PGA  filing. 

4.  The  Schedule  of  Armual  and 
Quarteriy  PGA  Effective  Dates 

The  Commission  established  a 
schedule  of  annual  and  quarterly  PGA 
effective  dates  in  the  NOPR  for  all 
pipelines  that  have  a  PGA  clause.  The 
proposed  schedule  maintained,  as 
nearly  as  possible,  one  of  each 


'  ■  Docket  No.  TAS7-3-22-00a  40  FERC  f  61.20S 
(1987). 


pipeline's  current  PGA  effective  dates. 
In  estabhshing  this  schedule,  the 
Commission  considered  a  pipeline's 
purchasing  patterns  in  an  effort  to 
schedule  a  pipeline's  annual  effective 
date  after  the  annual  effective  date  of  its 
major  pipeline  supplier.  Also,  the 
Conunission  evenly  distributed  the 
effective  dates  over  the  year  to  reduce 
the  administrative  burden  on  the 
Commission  staff,  state  commissions 
and  other  interested  parties. 

Columbia  Gas  Distribution  Companies 
(CDC)  propose  that  all  pipelines  be 
required  to  file  their  annual  PGA  to  be 
effective  on  the  same  date.  They  reason 
that  customers  would  be  able  to  make 
better  purchasing  decisions  based  on 
comparable  pricing  information  from  all 
their  suppliers.  The  Commission  rejects 
this  proposal  because  the  Commission, 
state  commissions,  and  other  interested 
parties  do  not  have  adequate  staff 
resources  to  conduct  a  review  of  all 
pipelines'  annual  PGA  filings  at  the 
same  time. 

Five  pipelines  request  to  change  their 
effective  dates  proposed  in  the  NOPR. 

Midwestern  Gas  Transmission 
Company  (Midwestern)  requests  to 
change  its  Southern  System's  PGA 
effective  dates  to  coincide  with  its 
pipeline  supplier,  Tennessee  Gas 
Pipeline  Company  (Teimessee). 
Similarly.  Midwestern  requests  that  its 
Northern  System  have  only  an  armual 
PGA  effective  date  of  November  1  to 
correspond  with  the  effective  date  for 
contract  pricing  renegotiations  with  its 
sole  supplier,  Transcanada  Pipeline  Ltd. 
MFR  requests  that  its  annual  PGA 
effective  date  be  changed  to  June  1  to 
maintain  a  consistent  amortization  of  its 
Accoimt  No.  191  balances.  Williams 
Natural  Gas  Company  (WNG)  requests 
that  its  annual  PGA  effective  date  be 
changed  to  May  1  to  track  the  rates  of 
its  pipeline  supplier.  Arkla. 

Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  requests  that  its 
annual  PGA  effective  date  be  changed 
to  either  May  1  or  November  1  to  reflect 
the  gas  acquisition  pattern  of  its  current 
gas  purchase  contracts.  Panhandle  and 
its  subsidiary.  Trunkline,  request  that 
they  both  have  the  same  annual  PGA 
effective  date  instead  of  Panhandle's 
proposed  March  1  date  and  Tnmkline's 
proposed  September  1  date.  They  argue 
that  this  would  allow  Panhandle  to  track 
Trunkline's  rates  without  the  need  for 
special  tracking  filings. 

The  Commission  finds  good  cause  to 
grant  Midwestem's,  MFR's,  and  WNG's 
requests  for  different  annual  PGA 
effective  dates.  The  changes  requested 
will  not  disrupt  the  Commission's  plan 
to  evenly  schedule  the  pipelines'  PGA 
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filings  throughout  the  year.  Also,  the 
Commission  believes  the  revised     i 
effective  dates  will  not  cause  any    | 
hardship  on  other  pipelines  that  track 
these  companies'  rates  and  will  allow 
these  companies  to  track  closely  cost 
changes  from  their  pipeline  suppliers. 
However,  the  Commission  establishes 
quarterly  PGA  effective  dates  for 
Midwestem's  Northern  System  because 
the  pipeline  is  not  restricted  to  only  one 
supplier.  Therefore,  quarterly  PGA 
filings  would  be  necessary  to  track  any 
changes  in  the  Northern  System's 
purchasing  patterns. 

With  respect  to  Transco's  and 
Panhandle/Trunkline's  requests,  the 
Commission  will  not  grant  them  the 
effective  dates  they  propose.  To  do  so 
would  disrupt  the  balanced  schedule  of 
effective  dates  the  Commission 
established  because  of  the  number  of 
pipehnes  that  track  these  companies' 
rates. 

5.  PGA  Notice  Periods 

The  Commission  proposed  to 
establish  a  60-day  notice  period  for  an 
annual  PGA  filing  and  a  30-day  notice 
period  for  each  quarterly  PGA  filing. 
Currently,  the  notice  period  for  a  PGA 
filing  is  30  days. 

Generally,  pipeline  customers  and 
state  commissions  support  the  proposed 
60-day  notice  period  for  the  annual 
PGA.'*  They  argue  that  the  60-day 
notice  period  will  facilitate  the  annual 
PGA  review  process  and  obviate  the 
need  for  informal  conferences. 

The  Commission  notes  that  although  it 
supports  the  60-day  comment  period, 
Baltimore  requests  that  the  Commission 
extend  the  time  period  during  which 
parties  may  intervene  and  protest  the 
proposed  rate  change.  Currently,  the 
Commission  provides  between  five  to  10 
days  for  a  party  to  comment  on  the 
proposed  rate  change  although  no  such 
requirement  appears  in  the 
Commission's  regulations.  This 
comment  period  is  specified  in  the 
notice  of  proposed  rate  change,  pursuant 
to  §  385.210(b]  of  the  Commission's 
regulations.  Baltimore  suggests  that  20 
days  is  more  appropriate  in  order  to 
address  all  the  issues  in  the  annual 
PGA.  I 

The  Commission  finds  merit  in   I 
Baltimore's  request  and  is  amending  the 
regulations  to  provide  a  comment  period 
of  20  days  during  which  time  customers 
may  file  interventions  or  protests  to  the 
annual  PGA  filing. 

Pipelines  generally  did  not  support  the 
proposed  60-day  notice  requirement  for 


the  annual  PGA.'*  They  argue  that  since 
the  rule  requires  a  standardized 
computer  submission  for  all  PGA  filings, 
30  days  would  be  sufficient  time  to 
review  the  annual  PGA.  Pipelines  argue 
that  a  longer  notice  period  will  not 
reduce  or  eliminate  the  need  for 
technical  conferences. 

Additionally,  the  pipelines  argue  that 
increasing  the  notice  period  by  30  days 
makes  it  more  difficult  for  the  pipeline  to 
accurately  project  its  purchased  gas   - 
costs  for  the  current  adjustment  in  the 
annual  PGA  '*  and  to  accurately 
estimate  12  months  of  sales  which  are 
required  to  compute  the  surcharge 
adjustment.  Finally,  the  pipelines 
contend  that  section  4(d]  of  the  NGA 
and  case  law  limits  the  notice  period  for 
rate  changes  to  30  days.^' 

The  Commission  understands  that  a 
60-day  notice  period  may  result  in  less 
accurate  projections  of  purchased  gas 
costs  and  may  make  the  projection  of 
the  annual  sales  quantity  to  compute  the 
surcharge  rate  less  certain.  Although  }he 
Commission  proposed  in  the  NOPR  to 
limit  the  projected  price  for  a  purchase 
to  the  price  in  effect  on  the  effective 
date  of  the  current  adjustment  or  last 
known  price,  it  will  allow  a  pipeline  to 
project  its  purchased  gas  prices.  Also, 
the  Commission  will  consider  on  a  case- 
by-case  basis  allowing  a  pipeline  to 
make  an  adjustment  to  the  surcharge' 
rate  in  effect  during  an  annual  PGA 
period  should  a  pipeline  experience  a 
substantial  unexpected  gain  or  loss  of 
sales  load.  These  modifications  should 
remove  the  pipeUnes'  concerns  that  the 
60-day  notice  period  for  an  annual  PGA 
is  too  long. 

With  respect  to  setting  PGA  issues  for 
a  technical  conference,  the 
Commission's  experience  is  that  most  of 
these  issues  are  resolved  before  the 
conferences  are  actually  held. 
Therefore,  it  rejects  the  commenters' 
arguments  that  the  additional  notice 
period  will  not  have  any  effect  on 
resolution  of  the  issues  by  technical 
conferences. 

Finally,  the  Commission  agrees  that 
NGA  section  4(d)  requires  a  pipeline  to 
provide  at  least  a  30-day  notice  period 
before  its  rates  can  go  into  effect.^* 


"  The  CPUC.  the  PSCNY.  AGO.  NIGAS.  and  the 
Public  Service  Commission  o(  Wisconsin 
(Wisconsin). 


"  E.g..  Arkla.  Columbia.  Kentucky-West  Virginia 
Gas  Company  (Kentucky-West).  Panhandle/ 
Trunkline.  Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  and  Transco. 

'*  Arkla  suggests  that  the  Commission  allow  the 
data  supporting  the  deferred  account  to  be  filed  60 
days  in  advance  but  allow  data  supporting  the 
current  adjustment  to  be  filed  30  days  in  advance. 

'^Indiana  and  Michigan  Electric  Company  v. 
FPC.  502  F.2d  330.  341  (DC.  Cir.  1974). 

"  NGA  section  4(d)  provides  in  pertinent  part: 

(d)  Unless  the  Commission  otherwise  orders,  no 
change  shall  be  made  by  any  natural  gas  company 


However,  it  does  not  preclude  a  pipeline 
from  providing  more  than  a  30-day 
notice  period." 

The  change  the  Commission  is  making 
to  the  PGA  mechanism  provides  the 
pipeline  with  the  flexibility  it  needs  to 
compete  in  today's  natural  gas  market.  It 
allows  the  pipeline  to  make  virtually 
automatic  gas  cost  rate  adjustments 
based  on  projections  of  known  and 
measurable  changes  in  gas  costs.  The 
Commission  believes  that  the  additional 
30  days  it  is  requiring  the  pipeline  to 
provide  is  necessary  to  fully  evaluate 
the  pipeline's  performance  over  the  past 
year.  It  intends  to  use  the  additional 
time  to  resolve  many  of  the  PGA  issues. 
The  Commission  does  not  believe  that 
the  additional  30-day  period  is 
burdensome  in  light  of  the  benefits  to 
the  pipelines. 

Oregon  requests  that  the  Commission 
extend  the  notice  period  for  the 
quarterly  PGA  from  30  to  45  days  so  that 
customers  have  adequate  lead  time  to 
prepare  tracking  filings  for  approval  by 
state  regulatory  Commissions. 

The  Commission  is  not  adopting  this 
commenter's  suggestion.  The  quarterly 
PGA  filing  is  designed  to  be  an 
abbreviated,  expedited  filing.  The 
Commission  believes  that  30.days  is 
sufficient  time  to  review  such  an 
abbreviated  filing.  The  additional  15 
days  will  unnecessarily  delay  the 
process. 

E.  The  Methodology  for  Projecting  Gas 
Costs  for  the  Current  Adjustment 

The  Commission  proposed  to  limit  the 
projected  price  of  purchased  gas  to  the 
price  in  effect  on  the  effective  date  of 
the  current  adjustment  or  the  last  known 
rate  in  effect  before  the  PGA  effective 
date.  Monthly  escalations  for  inflation 
would  have  been  permitted  for  gas  that 
is  still  subject  to  NGPA  ceiling  prices. 

Several  commenters  argue  that 
restricting  projection  of  purchased  gas 
costs  to  historical  prices  would  lead  to 
inaccurate  market  signals  and  would 
force  the  pipeline  to  undercollect  actual 
costs  in  future  periods.'"  Some  of  these 
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in  any  such  rate,  charge,  classification,  or  service,  or 
in  any  rule,  regulation  or  contract  relating  thereto, 
except  after  thirty  days'  notice  to  the  Commission 
and  to  the  public.  *  *  * 

"  For  example,  four  pipelines  have  PGA  clauses 
in  their  tariffs,  approved  by  the  Commission,  in 
which  they  voluntarily  agreed  to  PGA  notice 
periods  longer  than  30  days:  KN  Energy.  Inc.  (60 
days);  Northern  Natural  Gas  Company  (60  days): 
Colorado  Interstate  Gas  Company  (45  days);  and 
West  Texas  Gas.  Inc.  (45  days). 

"  CDC.  NIGAS,  INGAA.  Panhandle/Trunkline, 
and  Texas  Gas  Transmission  Corporation  (Texas 
Gas). 


commenters  argue  that  the 
Commission's  attempt  to  provide  the 
pipeline  with  greater  flexibility  to 
change  its  rates  under  the  rule  is 
inconsistent  with  not  allowing  the 
pipeline  to  project  its  gas  costs.  In  fact, 
they  argue,  the  assessment  of  past 
performance  serves  no  purpose  if  a 
pipeline  is  only  allowed  to  project 
historical  prices  because  the  assessment 
of  past  performance  is  only  necessary  to 
check  abusive  or  predatory  pricing 
practices  if  pipelines  are  allowed  to 
estimate  the  prices  of  gas.  Panhandle/ 
Trunkline  states  that  pipelines  should  be 
allowed  to  file  projected  rate 
adjustments  which  reflect  known  and 
measurable  changes  within  the  same 
range  of  circumstances  that  may  be 
reflected  in  general  rate  changes  under 
§  154.63  of  the  regulations. 

The  Commission  agrees  with  the 
commenters.  and  will  permit  a  pipeline 
to  estimate  the  rate  for  projected 
purchases  of  natural  gas.  except  pipeline 
supplier  rates,  to  allow  for  known  and 
measurable  changes  based  on  existing 
contractual  obligations. 

The  Commission  considers  a  kno«vn 
and  measurable  change  to  be  one  that  a 
pipeline  has  a  reasonable  basis  for 
assuming  will  occur  during  the  PGA 
effective  period  based  on  an  existing 
contractual  obligation.  Such  changes 
could  be  based  on  the  exercise  of 
contract  market-out  provisions  or  other 
price  redeterminations  based  on 
changes  in  the  price  of  competitive  fuels 
such  as  No.  6  residual  oil.  However,  the 
estimated  change  must  occur  by 
operation  of  a  purchase  contract  within 
the  effective  period  of  the  current 
adjustment.  In  other  words,  a  pipeline 
may  not  estimate  a  rate  based  on  a 
contract's  price  redetermination  clause 
if  the  contract  does  not  allow  a  price 
redetermination  during  the  current 
adjustment  effective  period.  Also,  the 
Commission  will  not  permit  a  pipeline  to 
estimate  the  price  of  any  contract  that  is 
undergoing  renegotiation.  This  is 
consistent  with  the  Commission's 
actions  taken  in  orders  '^  disallowing 
estimates  of  producer  contracts 
undergoing  renegotiation  pursuant  to  the 
"good  faith"  renegotiation  provisions  of 
Order  No.  451.*<» 

1.  Pipeline  Supplier  Rates 

The  Commission  is  not  allowing  a 
pipeline  to  estimate  pipehne  supplier 
rates  for  projected  purchases  of  natural 
gas.  The  Commission  believes  that  a 
pipeline  supplier's  tariff  rate  in  effect  on 


"  See.  e.g..  Colorado  Interstate  Gas  Company.  37 
FERC  161,330  (1986). 

*"  Ceiling  Prices;  Old  Gas  Pricing  Structure.  51  FR 
22168  (June  18. 1988).  FERC  Stats,  ft  Regs.  \  30.710. 


the  date  the  estimating  pipeline's  PGA 
becomes  effective  represents  the  best 
rate  to  use  for  calculating  known  and 
measurable  rates. 

2.  Spot  Market  Projections 

The  Commission  proposed  to  allow 
pipelines  to  include  projections  of  spot 
market  purchases  in  their  PGA  filings. 
However,  the  Commission  stated  that  it 
will  continue  to  impose  an  "at  risk" 
condition  for  underrecoveries  unless  a 
pipeline  supports  the  spot  market 
projections  with  additional  information 
because  of  the  price  fluctuations  and  the 
uncertainty  of  deliverability  generally 
associated  with  the  spot  market.  The 
Commission  originally  expressed  the 
policy  in  Mississippi  River 
Transmission  Corp.,  35  FERC  %  61,152.* » 

INGAA  and  Texas  Eastern  object  to 
the  Commission's  statement  in  the 
NOPR  that  it  would  continue  to 
scrutinize  spot  market  purchases  in  the 
PGA  under  more  restrictive  criteria. 

Because  spot  market  transactions  are 
typically  of  short  duration,  the  cost  of  a 
spot  market  purchase  is  usually  much 
lower  than  the  cost  of  a  long  term  supply 
commitment.  However,  a  pipeline  must 
give  some  assurance  that  it  will  continue 
to  receive  the  cost  benefit  from  a 
projected  spot  purchase  for  the  duration 
of  the  gas  cost  projection  period. 
Otherwise,  a  pipeline  may  imderrecover 
its  gas  costs  during  that  period.  The 
Commission  is  modifying  the  criteria  it 
will  now  use  to  scrutinize  spot  market 
projections  because  a  pipeline  projects 
its  gas  costs  for  up  to  three  months  at  a 
time  under  the  revised  PGA  mechanism. 
The  current  review  criteria  are  too 
restrictive  because  the  likelihood  a 
pipeline  will  enjoy  the  cost  benefit  of  the 
projected  spot  purchase  during  a  three- 
month  period  is  greater  than  for  a 
semiannual  or  annual  projection.  Also, 
the  deferred  cost  effect  is  less  severe  if  a 
pipeline  does  not  experience  the  cost 
benefit  of  a  projected  spot  purchase  for 
the  duration  of  a  three-month  period. 
Therefore,  a  pipeline  is  required  to 
demonstrate  for  each  projected  spot 
purchase: 

(1)  That  the  projected  rate  is  a  known 
and  measurable  rate  based  on 
contractual  obligations  which  are  in 
effect  on  the  date  the  PGA  is  filed. 

(2)  That  the  terms  of  the  contract 
encompass  part  of  the  cost  projection 
period. 

(3)  The  relationship  of  the  projected 
takes  of  such  purchases  to  prior  period 
historical  takes  and  rates,  both  on  a 
general  overall  spot  purchase  basis  and 
individual  contract  basis; 


(4)  Information  regarding  the  stability 
of  the  transportation  arrangements 
necessary  to  transport  such  spot  gas  to 
the  pipeline's  gas  system;  and 

(5)  Any  other  facts  that  the  pipeline 
believes  will  support  the  inclusion  of 
short-term  spot  market  purchases  in  its 
projected  costs. 

3.  Definition  of  Purchased  Gas  Costs  for 
Computing  the  Current  Adjustment 

The  Commission  proposed  to  define 
purchased  gas  costs  by  including  certain 
types  of  purchases.  It  intended  the 
pipeline  to  use  the  types  of  gas  included 
in  the  definition  to  compute  the  current 
adjustment.  Several  commenters  sought 
to  include  additional  costs  in  the 
definition  of  purchased  gas  costs  in 
§  154.302(j). 

Tennessee  states  that  the  Commission 
failed  to  include  purchases  of  synthetic 
fuels  (under  Account  No.  805),  in  the 
definition  of  purchased  gas  costs  and 
urges  the  Commission  to  include  these 
purchases.  Tennessee  argues  that  since 
the  Commission  has  previously 
approved  PGA  passthrough  of  purchases 
from  the  Great  Plains  coal  gasification 
plant,  excluding  synthetic  gas  from  the 
definition  would  deny  passthrough  of 
authorized  costs.  Similarly,  Southwest 
Gas  requests  that  Canadian  gas 
purchases  be  included  in  the  definition 
of  purchased  gas  costs.  By  contrast 
Producer  Associations  requests  that  the 
Commission  explicitly  exclude  from  the 
definition  of  purchased  gas  costs, 
Canadian  gas  costs.**  Southwest  Gas 
also  requests  that  the  Commission 
include  in  the  definition  gas  purchased 
from  marketers. 

The  Commission  did  not  intend  to 
exclude  any  costs  that  it  currently 
allows  a  pipeline  to  include  in  its  PGA 
by  defining  purchased  gas  costs  in 
§  154.302(j).  Therefore,  to  the  extent  that 
the  Commission  has  allowed  pipelines 
to  passthrough  the  purchased  gas  costs 
of  synthetic  gas.  Canadian  gas.  and  gas 
purchased  from  marketers,  it  will  allow 
the  pipeline  to  include  those  costs  in  the 
definition  as  purchased  gas  costs  in 
§  154.302(j)(ll).  Additionally,  the 
Commission  will  consider  on  a  case-by- 
case  basis  any  other  costs  that  a 
pipeline  may  want  to  include  as  gas 
costs  in  its  PGA  rate  filings. 


* '  See  note  12,  supra. 


**  Producer  Associations  would  exclude  natural 
gas.  purchased  at  points  of  importation  from  the 
definition  of  "natural  gas  transmission  line 
purchases"  in  {  154.302(j)(5|.  Thus,  imported  gas 
would  require  prior  Commission  approval  for  PGA 
recovery  by  operation  of  i  154.302  (j)(ll)  "any  other 
costs  of  natural  gas  purchased  by  a  pipeline  and 
approved  by  the  Commission." 
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F.  The  Treatment  of  Cost  Changes  From 
Various  Types  of  Suppliers 

1.  Definition  of  "As  Billed"  and  Flow 
Through  of  "Supplier"  Rate  Changes 

NIGAS.  Northern  Illinois  Public 
Service  Company  (NIPSCO),  and 
Peoples  Gas/North  Shore  state  that  the 
proposed  definition  of  "as  billed"  (in 
5  154.302(b)).  and  proposed  I 

§  154.305(b)(1),  which  provides  for  the 
flow  throu^  of  "supplier"  cost  changes, 
makes  no  distinction  between  producer 
and  non-producer  suppliers.  The 
commenters  request  that  the 
Commission  clarify  whether  it  intends  to 
permit  the  flow  through  of  domestic 
producer  supplier  demand  costs  on  an 
"as  billed"  basis.  NIGAS  and  Peoples 
Gas/North  Shore  argue  that  allowing 
"as  billed"  treatment  for  domestic 
producer  demand  costs  conflicts  with 
the  Commission's  policy  in  Opinion  No. 
256  because,  as  in  the  case  of  Canadian 
imports,  the  Commission  does  not 
review  the  appropriateness  of  producer 
demand  charges.  NIPSCO  supports  "as 
billed"  treatment  for  domestic  producer 
supplier  demand  costs. 

The  Commission  is  clarifying  in  the 
final  rule  that  it  does  not  intend  to  allow 
the  flow  through  of  producer  demand 
charges  on  an  "as  billed"  basis. 
Accordingly,  the  final  rule  revises  the 
definition  of  "as  billed"  in  §  154.302(b) 
to  include  only  billings  by  pipeline, 
suppliers. 

2.  "As  Billed"  Treatment  of  Imported 
Natural  Gas 

Several  commenters  *'  objected  to  the 
rule's  generic  application  of  the 
Canadian  gas  "as  billed"  policy  as 
expressed  in  Natural  Gas  Pipe  Line 
Company  of  America.**  The  proposed 
rule  would  have  required  that  imported 
natural  gas  rate  changes  must  be 
"applied  to  a  pipeline's  rates  consistent 
with  the  Commission's  rate  design 
precedents."  instead  of  on  an  "as  billed" 
basis.  Western  Gas  argues  that  the 
proposed  regulatory  text  was  too  vague 
to  provide  an  adequate  standard  to 
follow.**  The  Commission  is  adopting  in 


the  final  rule  the  imported  gas  as  billed 
policy  it  established  in  Opinion  No.  256. 
However,  the  Commission  agrees  with 
the  commenter  that  the  regulatory  text 
used  in  the  NOPR  to  implement  this 
policy  was  not  specific  enough  to 
provide  an  adequate  standard. 
Therefore,  the  final  rule  codifies  the 
specific  cost  classification  and  rate 
design  principles  outlined  in  Opinion 
No.  256. 

The  commenters  argue  that  the 
Commission's  "as  billed"  policy  applied 
in  Natural  and  other  Commission  orders 
that  are  currently  under  review  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.** 
Therefore,  they  argue  that  the 
Commission  should  not  prejudge  the 
outcome  of  these  cases,  by  applying  its 
"as  billed"  policy  on  a  generic  basis. 
The  Commission  does  not  believe  that 
because  certain  orders  that  applied  its 
"as  billed"  policy  are  currently  under 
review  in  the  courts  is  dispositive  of  its 
intent  to  implement  the  "as  billed" 
policy  in  this  rulemaking. 

Also,  the  commenters  state  that  the 
Commission  has  exempted  Boundary 
Gas,  Inc.  (Boundary)  fi-om  the 
application  of  Opinion  Nos.  256  and 
256-A  on  the  basis  that  Boundary  is  an 
administrative  conduit  that  enables  its 
customers  to  import  and  buy  gas  from 
Canada.*'  Therefore,  the  commenters 
argue  that  a  generic  application  of 
Opinion  No.  256  would  not  be  warranted 
as  the  unique  circumstances  of  a 
particular  pipeline  may  not  justify  the 
imposition  of  the  "as  billed"  policy.**  It 
is  not  unprecedented  for  the 
Commission  to  grant  a  pipeline  an 
exemption  from  the  policies  expressed 
in  its  orders  and  regulations  when  the 
circumstance's  are  warranted.  However, 
that  should  not  prevent  the  Commission 
from  implementinq  a  generic  policy  in 
this  rulemaking.  In  fact,  the  Commission 
has  granted  Boundary  an  exemption 


"  Great  Lakes  Transmission  Company  (Great 
Lakes);  PG  and  E;  Producer  Associations:  ProGas 
Limited  (ProGas):  Southwest  Gas:  Western  Gas 
Marketing  Limited  (Western  Gas). 

♦'  Natural  Gas  Pipeline  Company  of  America. 
Opinion  No.  256.  37  FERC  \  61.ri5  (1986):  Opinion 
No.  256-A.  39  FERC  \  61.218  (1987). 

*'  Producer  Associations  suggests  that 
1 154.305(b)  (1)  and  (2)  be  amended  to  read: 

(1)  Except  for  imported  natural  gas.  supplier  rate 
changes  must  be  applied  either  as  billed  to  a 
pipehne's  two-part  rates  or  applied  to  a  pipeline's 
volumetric  rates  consistent  with  the  pipeline's  one- 
parl  rale  design. 

(2)  Imported  natural  gas  rale  changes  must  be 
applied  to  a  pipeline's  rates  consistent  with  a 


demand-commodity  rate  design  which  reflects  the 
standards  applied  to  domestic  natural  gas  and  not 
on  an  "as  billed"  basis. 

♦•  ProGas  Umited  v.  FERC  No.  87-1230  (D.C.  Cir. 
filed  May  28. 1987)  (involving  Opinion  Nos.  256  and 
256-A);  ProGas  Limited  v.  FERC  No.  87-1282  (D.C. 
Cir.  filed  June  25. 1987)  (involving  ANR  Pipeline  Co., 
Docket  Nos.  TA87-3-48-000,  et  al.):  ProGas  Umited 
v.  FERC.  No.  87-1296  (DC.  Cir.  filed  June  30. 1987) 
(involving  Teimessee  Gas  Pipeline  Co.,  Docket  Nos. 
TA87-1-9-000.  et  al):  and  ProGas  Limited  v.  FERC 
No.  87-1297  (DC.  Cir.  filed  June  30, 1967)  (involving 
Texas  Eastern  Transmission  Corp.)  Docket  Nos. 
TA87-2-17-000,  et  al.]. 

*i  Boundary  Gas,  Inc.. «  FERC  1 61.047  (July  20, 
1987).  Great  Lakes  states  that  it  has  pending 
requests  before  the  Commission  for  a  similar 
exemption  in  Docket  Nos.  TA86-6-51-00a  et  al. 

**  Southwest  Gas  argues  that  the  Commission 
must  consider  on  a  case-by-case  basis  how  demand 
costs  will  be  allocated  to  the  Di  and  0>  components 
of  a  pipeline's  modified  fixed  variable  rates. 


from  the  prohibition  against  variable 
cost  minimum  bills  in  Order  No.  380.  For 
the  same  reason,  it  granted  Boundary  an 
exemption  from  Order  No.  256. 

C.  Annual  Surcharge  Rate 

The  Commission  proposed  a  12-month 
surcharge  rate  for  all  pipelines  in  order 
to  avoid  cost  shifting.  Most  of  the 
commenters  support  this  proposal.  They 
argue  that  an  annual  surcharge  rate 
would  prevent  large  rate  swings  and 
send  more  accurate  price  signals. 

However,  a  few  commenters  argue 
that  a  pipeline  cannot  accurately  project 
sales  over  a  12-month  period  for 
computing  the  surcharge  rate  because 
the  sales  market  is  so  volatile,  and  they 
suggest  modifications.  For  example, 
Columbia  and  Texas  Gas  suggest 
allowing  quarterly  revisions  to  update 
the  annual  sales  projection.  INGAA 
recommends  allowing  a  pipeline  to 
adjust  the  surcharge  rate  at  the  end  of 
each  test  interval  for  the  assessment  of 
past  performance.  Niagara  suggests 
allowing  monthly  amortization  of  the 
surcharge  balance  over  a  twelve-month 
period.  Enron  believes  a  pipeline  should 
be  allowed,  but  not  required,  to  adjust 
the  surcharge  rate  more  frequently  than 
once  a  year. 

The  Commission  declines  to 
generically  allow  interim  modifications 
to  the  annual  surcharge  rate.  The 
Commission  anticipates  that  most 
pipelines  will  maintain  relatively  small 
balances  in  Account  No.  191  because 
they  will  be  tracking  their  gas  costs 
more  frequently  under  the  new  PGA 
mechanism.  Thus,  it  should  not  be 
necessary  for  the  pipeline  to  make 
modifications  to  its  annual  surcharge 
rate.  However,  if  a  pipeline 
demonstrates  that  its  initial  projection  of 
sales  is  no  longer  accurate  because  of  a 
majo^oad  loss  or  gain,  or  because  of 
other  unforeseen  circumstances,  the 
Coimnission  may  consider  the  pipeline's 
request  to  adjust  its  surcharge  rate 
during  the  annual  effective  period  on  a 
case-qy-case  basis. 

The  CPUC  suggests  that  the  quarterly 
filing  should  include  information  on  a 
pipeline's  Account  No.  191  balance  to 
alert  the  Commission  and  pipeline 
customers  to  a  buildup  of 
undercollections.  Since  large 
undercollections  would  cause  a  drastic 
increase  in  a  pipeline's  next  surcharge 
rate,  customers  of  the  pipeline  and  the 
Commission  need  to  know  of  large 
undercollections  to  better  monitor  and 
predict  the  new  rates  of  the  pipeline. 
Also,  the  customers  and  the  Commission 
need  to  know  whether  the  current 
surcharge  rate  is  appropriately 
amortizing  the  surcharge  balance.  For 


these  reasons,  the  Commission  will 
require  a  pipeline  to  report  in  each 
quarterly  PGA  filing  the  subaccount 
balances  as  of  the  date  that  is  three 
months  prior  to  the  quarterly  PGA's 
effective  date. 

H.  The  Methodology  for  Computing 
Monthly  Deferrals  of  Purchased  Gas 
Costs  and  Adjustments  to  Actual  Gas 
Costs 

Columbia  requests  clarification  of 
whether  adjustments  to  a  prior  month's 
gas  costs  must  be  recorded  in  a  separate 
subaccount  of  Account  No.  191  or  should 
be  recorded  in  the  current  subaccount  of 
Account  No.  191.  The  Commission  is  not 
requiring  a  pipeline  to  maintain  a 
separate  subaccount  for  a  prior  month's 
adjustment.  However,  a  pipeline  may  do 
so  if  it  wishes.**  Columbia  also  argues 
that  the  final  rule  should  provide  for 
adjustments  to  sales  volumes  booked  in 
the  current  month  that  are  applicable  to 
prior  month's  sales.  The  Commission 
proposed  to  require  pipelines  to  record 
as  a  monthly  purchased  gas  cost  a  gas 
cost  that  was  paid  or  known  within  a  60- 
day  period  Adjustments  to  a  month's 
gas  costs  would  be  recorded  as  a  prior 
month's  adjustment  if  they  become 
known  after  a  60-day  period.  The 
Commission  agrees  with  the  commenter 
and  is  allowing  a  pipeline  to  adjust  its 
sales  volumes  booked  in  a  current 
month  to  Account  No.  191  in  the  final 
rule  (§  154.305(g)(3)). 

Northwest  Pipeline  Corporation 
(Northwest)  requests  that  the 
Commission  clarify  whether  it  has  to 
record  a  "billing  adjustment"  and  a 
"prior  month"  adjustment  in  separate 
subaccounts  of  Account  No.  191  because 
the  proposed  regulations  would  have 
required  separate  subaccounts  for 
carrying  charge  calculations  and  refund 
requirements."* 

The  Commission  is  clarifying  that  a 
pipeline  must  treat  as  a  refund  all 
retroactive  billing  adjustments  that 
represent  decreases  to  a  cost  of  gas 
originally  recognized  as  an  actual  cost 
of  gas  purchased  as  defined  in 


**  As  discussed  more  fully  infra,  the  Commission 
will  require  a  pipeline  to  record  any  pricing 
adjustments  that  are  decreases  to  a  prior  month's 
actual  gas  costs  as  a  credit  to  the  refund 
subaccount. 

*"  Northwest  claims  that  it  has  received 
accounting  and  reporting  relief  from  the 
Commission  because  its  accounting  system  cannot 
differentiate  these  different  types  of  adjustments 
when  they  relate  to  unitized  wells.  Therefore,  the 
final  rule  should  allow  for  grandfathering  of  any 
special  relief  previously  granted  by  the  Commission 
in  consideration  of  any  special  accounting  and 
operational  problems  faced  by  a  pipeline.  Docket 
No.  SA82-31-000  (August  3. 1983)  and  Docket  No. 
SA82-31-001  (March  11. 1966). 


§  154.305(g)(l)(iii)."  Thus,  a  pipeline  is 
required  to  credit  all  downward 
retroactive  price  decreases  to  the  refund 
subaccount 

The  Commission  believes  that 
downward  price  adjustments  should  be 
treated  as  refunds  because  a  pipeline 
may  passthrough  only  just  and 
reasonable  costs  it  paid  for  natural  gas 
under  section  601(c)(2)  of  the  NGPA. 
The  Commission  believes  that  if  a 
pipeline  receives  a  downward  pricing 
adjustment  to  a  prior  billing,  it  should 
refund  the  cost  difference  to  its 
customers  since  the  amount  originally 
recognized  as  a  purchased  gas  cost  is 
not  the  amount  the  pipeline  ultimately 
paid.  The  Commission  does  not  allow  a 
pipeline  to  treat  billing  adjustments  the 
same  as  a  prior  month's  adjustment 
because  the  PGA  only  is  intended  to 
allow  a  "dollar-for-doUar"  recovery  for 
PGA  costs.** 

In  §  154.305(g)(l)(iii),  the  Commission 
proposed  that  the  actual  cost  of  gas 
must  be  attributable  to  gas  quantities 
purchased  and  received  in  a  month,  that 
are  paid  for  or  are  costs  known  within 
60  days  of  the  end  of  the  month  in  which 
the  purchases  were  made.  Southern 
suggests  that  the  60-day  limitation  for 
including  actual  gas  costs  as  a  monthly 
deferred  gas  cost  should  be  measured 
from  the  beginning  of  a  pipeline's 
accounting  cycle  rather  than  the  end  of 
the  calendar  month.  The  Commission 
declines  to  adopt  this  suggestion  on  a 
generic  basis  since  the  accounting 
cycles  for  most  pipelines  are  measured 
on  a  calendar  month  basis.  Therefore,  it 
is  not  necessary  to  change  this 
requirement. 

Similarly,  Tennessee  requests  that  the 
Commission  should  grant  an  exception 
to  the  60-day  limitation  for  determining 
actual  cost  for  deferrals  for  the  plant 
volume  reduction  (PVR)  credits  a 
pipeline  receives  for  gas  volumes  lost 
during  gas  products  extraction  in  a 
processing  plant.  Tennessee  claims  PVR 
credits  are  not  determined  within  60- 
days  of  a  purchase  month,  therefore 
failure  to  apply  the  credits  to  a  purchase 
month  could  cause  the  deferred  account 
to  reflect  undercollections  for  that 
month. 

PVR  credits  are  not  treated  as 
purchased  gas  costs  in  the  PGA.  They 
are  treated  as  liquid  hydrocarbon 
revenues.  Therefore,  it  would  be 
inappropriate  to  allow  PVR  credits  to 
offset  undercollections  in  Account  No. 
191. 


*'  That  is.  amounts  attributable  to  gas  quantities 
purchased  and  received  in  a  month,  that  are  paid  for 
or  are  amounts  known  within  60  days  of  the  end  of 
the  month  in  which  the  purchases  were  made. 

"  Order  No.  13.  supra  at  note  3. 


/.  The  Method  for  Computing  Carrying 
Charges 

1.  Storage  Accounting  Adjustments 

The  Commission  proposed  in 
S  154.305(h)(3)(ii)(D)  to  require  the 
carrying  charge  base  for  "all  other 
subaccounts"  of  Account  No.  191  (non- 
refund)  to  be  adjusted  for  the  difference 
between  any  estimated  rates  used  for 
storage  gas  and  the  rates  that  would  be 
effective  for  storage  gas  if  a  "rolling 
weighted  average  inventory  costing 
methodology"  had  been  used. 

Four  commenters  request  that  the 
Commission  clarify  what  is  meant  by 
"rolling  weighted  average  inventory 
costing  methodology."  *' 

In  order  to  clarify  this  term,  the 
Commission  is  adding  a  definition  of 
rolling  weighted  average  costing 
methodology  in  S  154.302.  The  definition 
provides  that  the  methodology  is  a  way 
to  price  gas  inventory  where  injections 
are  priced  at  the  month's  jurisdictional 
system  cost  of  purchase  gas  and 
withdrawals  are  priced  by  dividing  the 
total  purchase  cost  of  the  gas  in  storage 
by  the  quantity  of  gas  in  storage. 

Some  of  the  commenters  argue  that 
the  Commission  failed  to  explain  why 
the  new  methodology  is  better  than  the 
current  LIFO  methodology.  Specifically, 
Transco  states  that  a  new  methodology 
would  require  it  to  maintain  two  sets  of 
books  for  storage  inventory.  Natural 
states  that  it  already  provides  a  "UFO 
credit"  adjustment  in  its  rate  base 
component  for  storage  inventory.  This 
adjustment  is  computed  as  the 
difference  between  the  valuation  of  gas 
withdrawn  from  storage  and  its  actual 
LIFO  layered  cost.  Thus,  Natural  argues 
its  customers  would  receive  a  double 
credit — one  through  the  rate  base  and  a 
second  through  reduced  carrying 
charges. 

The  Commission  understands  the 
concerns  of  the  commenters.  Therefore, 
the  Commission  will  entertain  other 
methods  to  accomplish  the  objective  of 
applying  carrying  charges  to  a  cash 
based  Account  No.  191  if  estimated 
inventory  costing  methodologies  have 
been  used  to  price  storage  withdrawals 
and  injections.  The  Commission  will 
review  on  a  case-by-case  basis  whether 
a  pipeline's  rates  have  already  been 
adjusted  to  eliminate  the  effect  of 
estimates  on  the  carrying  charge  base. 
Until  a  pipeline  shows  that  its  method  of 
eliminating  estimated  storage  rates  from 
the  carrying  charge  base  results  in  a 
cash  based  Account  No.  191  balance,  it 
shall  continue  to  use  a  comparison  with 


**  Arkla.  Columbia.  Natural  Gas  Pipeline 
Company  of  America  (Natural),  and  Transco. 
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rates  determined  usin^  the  rolling 
weighted  average  costing  methodology. 
If  the  pipeline  fails  to  eliminate  the 
effects  of  estimates  on  the  carrying 
charge  base,  the  Commission  will 
require  the  pipeline  to  remove  all 
estimates  of  costs,  including  storage  cost 
estimates  from  the  carrying  charge  base. 

2.  Deferred  Tax  Issues 

The  rule  requires  an  adjustment  to  the 
carrying  charge  base  for  applicable 
deferred  income  taxes  in  addition  to 
adjustments  for  exchange  imbalances, 
storage,  and  unpaid  accruals.  Northwest 
argues  that  there  are  associated 
deferred  taxes  applicable  to  exchange 
imbalances  and  unpaid  accruals. 
Northwest  proposes  that  the 
Commission  allow  adjustments  to 
deferred  taxes  consistent  with  the 
adjustments  to  the  carrying  charge  base. 
Such  a  procedure  would  use  a  corporate 
tax  rate  applied  to  the  adjusted  carrying 
charge  base  to  approximate  the 
applicable  deferred  taxes.  The 
Conmiission  does  not  intend  to  change 
the  basis  for  the  deferred  tax  adjustment 
because  the  Commission's  regulations 
have  always  required  that  the  balance 
in  Account  No.  191  be  adjusted  for  the 
appropriate  items  in  Account  Nos.  190  or 
283.  By  so  doing,  the  company  will 
accurately  calculate  carrying  charges. 
Since  the  methodology  results  in  the 
accurate  calculation  of  carrying  charges 
the  Commission  is  not  amending  the 
existing  regulation. 

Columbia  argues  that  under  current 
tax  laws,  accruals  must  be  paid  within 
8V2  months  of  the  end  of  the  test  yjear  to 
be  deductible  for  tax  purposes. 
Therefore.  Columbia  argues  that 
deferred  taxes  should  be  computed  on 
the  entire  monthly  carrying  charge  base 
before  any  reduction  for  unpaid  accruals 
that  are  not  tax  deductible. 

The  Commission  requires  deferred 
taxes  to  be  computed  on  tax  deductible 
unpaid  accruals  only.  Deferred  income 
taxes  represent  cost-free  capital  to  a 
company.  This  cost-free  capital  has  an 
economic  benefit  in  the  form  of  the  time 
value  of  the  funds  held  by  a  company 
until  the  tax  is  paid.  If  an  unpaid  accrual 
is  not  tax  deductible,  there  is  no 
economic  benefit  received  by  the 
company  and  therefore,  no  recording  of 
deferred  taxes  is  required.  I 

/.  The  Unpaid  Accrual  Restrictions 

1.  Accrued  Expenses  Within  a  60-Day 
Billing  and  Payment  Cycle 

The  NOPR  proposed  to  consider  a 
"normal"  cycle  for  the  billing  receipt 
and  payment  of  gas  purchases  by  a 
pipeline  to  be  60  days  from  the  month  of 
purchase.  The  Commission  proposed  to 


require  a  pipeline  to  record  as  a  monthly 
gas  cost  certain  known  expenses  for  gas 
delivered  (or  services  rendered  for  gas 
delivered)  that  remain  unpaid  after  the 
60-day  billing  and  payment  cycle.  These 
"unpaid  accruals"  ^*  must  be  given 
special  accounting  treatment  both  for 
carrying  charge  purposes  and  for 
continued  recognition  as  gas  costs. 

Six  commenters  object  to  the  60-day 
limitation  for  the  recognition  of  accrued 
expenses  as  gas  costs.''  These 
commenters  argue  that  a  60-day  billing 
and  payment  cycle  does  not  reflect 
actual  industry  practice  and  would 
exclude  certain  transactions  such  as 
purchases  of  gas  that  is  transported  to 
the  pipeline  by  another  pipeline  or 
purchases  of  gas  at  the  tailgate  of  a  gas 
processing  plant.  Thus,  the  conimenters 
recommend  that  the  Commission  revise 
the  regulations  to  either  increase  the 
time  frame  for  a  normal  billing  and 
payment  cycle  or  to  allow  pipelines  to 
demonstrate  their  average  normal  billing 
and  payment  cycles  on  a  case-by-case 
basis.  Arkla  suggests  that  90-days  would 
be  a  reaUstic  billing  and  payment  cycle. 

The  Commission  does  not  agree  with 
the  conunenters.  Based  on  the 
Commission's  experience  with  gas 
purchase  contracts  and  the  terms  of  gas 
sales  service  agreements  in  the  pipeline 
tariffs  on  file  at  the  Commission,  it  finds 
that  the  majority  of  gas  purchase 
transactions  involve  the  payment  of 
invoiced  amounts  by  a  pipeline  well 
within  the  60-day  billing  and  payment 
cycle  provided  for  in  the  rule.  The 
Commission  intends  for  the  deftnition  of 
unpaid  accruals  to  apply  to  most  gas 
purchase  transactions.  However,  the 
Commission  recognizes  that  certain 
transactions  do  give  rise  to  extended 
accounting  cycles,  such  as  some  plant 
outlet  purchases.  The  Commission  will 
consider  specific  problems  involving  gas 
purchase  transactions  that  do  not  fall 
within  the  60-day  billing  cycle  on  a  case- 
by-case  basis. 

2.  Recognition  of  "Suspended  Payable" 
Unpaid  Accruals 

The  NOPR  described  two  kinds  of 
unpaid  accruals.  First,  "suspended 
payables"  (SP)  are  known  amounts  that 
are  not  paid  because  of  some 
impediment  to  payment,  for  example 
when  the  payee  is  unknown  or  the 
payee  is  subject  to  lien,  garnishment,  or 
court  order.  "Accrue-but-don't  pay" 
[ABDP],  are  estimated  or  anticipated 
amounts  which  may  or  may  not  be  paid 
contingent  upon  some  future  event.  For 
example,  ABDPs  usually  occur  when  a 


contract  is  under  renegotiation  and  a 
pipeline  accrues  for  the  estimated 
renegotiated  price  instead  of  tRe  rate  in 
effect  Hie  Commission  proposed  to 
define  unpaid  accruals  by  allowing  only 
SP  amounts  to  be  recognized  as  gas 
costs  for  rate  purposes.  In  other  words. 
ABDP  were  to  be  excluded. 

Producer  Associations  supported  the 
Commission's  decision  to  exclude 
ABDP.  They  argue  that  the  Commission 
should  prevent  recovery  in  a  PGA  of 
expenses  which  a  pipeline  accrues  but 
refuses  to  pay. 

However.  Transco.  Southern,  and 
United  ai:gue  that  the  Commission 
should  alsio  allow  ABDP  amounts  as 
purchased  gas  costs.  Southern  claims 
that  pipelines  must  be  able  to  challenge 
producers'  charges  and  their  ability  to 
contest  such  charges  will  be  hampered  if 
they  are  not  permitted  to  reco^ize 
ABDP  amounts  in  their  deferred 
accounts.'" 

The  Commission  believes  it  is 
inappropriate  to  allow  passthrough  of 
ABDP  accruals  in  the  PGA  because  they 
represent  inter  alia,  rates  that  are  not  in 
effect  The  Commission  emphasizes  that 
it  does  not  intend  that  a  pipeline's 
current  customers  should  avoid  cost 
responsibility  for  gas  supply  currently 
fiowing  into  the  pipeline's  system. 
Instead,  these  customers  should  only 
pay  for  gas  that  is  priced  based  on 
known  and  measurable  amounts. 

3.  Three-Year  Restriction  on 
Outstanding  Unpaid  Accruals 

In  order  to  prevent  the  possibility  that 
a  pipeline  would  be  unjustly  enriched  if 
SP  accruals  are  never  paid,  the 
Commission  proposed  that  a  pipeline  list 
and  describe  in  its  annual  filing  each 
unpaid  accrual  if  it  had  remained  unpaid 
for  three  or  more  years  from  tfie  month  it 
was  originally  recognized  as  a  gas  cost 
to  the  end  of  the  deferral  period.  The 
Commission  proposed  that  the  pipeline 
would  have  to  provide  justification  for 
and  request  specific  approval  from  the 
Commission  to  continue  to  recognize 
these  unpaid  accruals  as  gas  costs. 
Seven  commenters  *''  argued  that  the 
proposed  listing  of  individual  unpaid 
accruals  in  the  annual  PGA  and  the 
three-year  tracking  requh^ment  were 
overly  burdensome.**  They  argue  that 


'«  Defined  in  (  lMJ02(r). 
"  Arfcla.  Enron.  INGAA.  Southern,  Tranaco.  and 
United  Gas  Pipe  Line  Company  (United). 


"  Southern  argues  that  the  three-year  review  of 
outstanding  unpaid  accruals  (see  diicuasion  inftv) 
will  protect  ratepayers. 

>'  Columbia.  Enron.  INGAA.  Northwest, 
Panbandle/Trunkline.  Transco.  and  WNG.  WNG 
and  Columbia  claim  that  SP  amoants  will  often  l>e 
paid  by  the  pipeline  to  the  state  by  operation  of 
local  escheat  statutes. 

"  Southern  and  United  support  the  three-year 
tracking  requirement  provided  both  SP  and  ABDP 
amounts  are  allowed  as  gas  costs. 
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the  current  Commission  policy  of 
requiring  the  payment  of  time  value  for 
unpaid  accruals  provides  adequate 
protection  to  the  ratepayers.  Eiut>n 
requests  that  if  the  Commission  adopts  a 
three-year  tracking  requirement,  it 
should  do  so  prospectively. 

The  Commission  believes  that  a  three- 
year  tracking  requirement  is  the  most 
equitable  approach.  The  Commission  is 
convinced  that  since  it  is  allowing  a 
pipeline  to  collect  for  gas  costs  which  it 
has  not  paid,  it  is  reasonable  for  it  to 
ensure  that  the  pipeline  is  not  unjustly 
enriched.  In  fact  the  Commission  notes 
that  pipelines  already  maintain  records 
of  suspended  payables  which  contain 
the  necessary  information  to  report  any 
unpaid  accruals  that  are  outstanding  for 
three  years.  Therefore,  the  Commission 
disagrees  that  the  tracking  requirement 
is  unduly  burdensome.  Alternatively,  the 
Commission  would  have  to  disallow  all 
accrued  gas  expense  beyond  three  years 
so  that  it  ensures  that  the  pipeline  is  not 
unduly  enriched. 

K.  The  Exchange  Transaction  and 
Transportation  Imbalance  Adjustment 

The  Commission  proposed  to  codify 
existing  Commission  policy. 
Specifically,  monthly  imbalances 
between  receipts  and  deliveries  of  gas 
caused  by  exchange  and  transportation 
transactions  will  not  affect  the 
calculation  of  monthly  deferred 
pim:hased  gas  costs.  The  Commission 
proposed  to  amend  its  regulations  to 
reflect  the  methodology  it  adopted  in  its 
orders  which  directed  pipelines  to 
remove  the  effects  of  out-of-balance 
exchange  transactions  from  their 
rates.'"  This  methodology  requires  a 
pipeline  to  assign  a  cost  to  its  exchange 
transaction  and  transportation 
imbalances  based  on  its  monthly 
weighted  average  cost  of  gas  (WACOG). 

Some  of  the  commenters  proposed 
modifications  to  the  methodology. 
Columbia  suggests  that  the  exchange 
imbalances  should  be  valued  at  the 
current  PGA  base  rate  instead  of  the 
monthly  WACOG.  Columbia  argues  that 
an  imbalance  valued  at  the  base  rate 
would  have  no  impact  on  the  calculation 
of  monthly  deferrals  because  gas 
purchases  and  sales  would  be  valued  at 
the  same  rate.  The  Commission  is 
adopting  the  exchange  transaction 
adjustments  proposed  in  the  NOPR.  The 
Commission's  policy  has  always  been 
tmit  concurrent  exchange  transaction 
should  have  no  rate  impact 


**  See  Mid  Louisiana  Gas  Company,  34  FERC 
1 61.051  (1986):  United  ('as  Pipeline  Company,  34 
FERC  1  61.052  (1986). 


The  Commission  explained  in  Mid- 
Louisiana  Gas  Company,*^  that  a 
distortion  of  rates  occurs  when  a 
pipeline's  concurrent  exchanges  are  out- 
of-balance  because  the  level  of  purchase 
quantities  used  to  compute  the  aggregate 
cost  of  gas  will  not  be  the  same  as  the 
volumes  sold.  An  imbalance  creates  a 
distortion  of  rates  when  a  pipeline 
computes  monthly  deferrals  of 
purchased  gas  costs  using  a  unit-of-sales 
methodology.  Therefore,  the 
Commission  declines  to  adopt 
Columbia's  suggestion. 

WNG  suggests  that  the  adjustment  to 
the  monthly  WACOG  in  proposed 
S  154.305(j)(2)  should  only  exclude  the 
non-gas  portion  of  the  "other  costs"  that 
require  prior  Commission  approval  for 
PGA  recovery  (in  proposed 
§  154.302(j)(ll)).  The  monthly  WACOG 
for  assigning  costs  to  the  net  exchange- 
in  and  exchange-out  quantities  cannot 
include  any  non-gas  costs  regardless  of 
whether  the  Commission  otherwise 
allows  these  costs  to  be  collected  in  the 
PGA.  This  is  because  the  transportation 
and  exchange  imbalance  quantities  give 
rise  to  a  distorted  deferral  of  purchased 
gas  costs.  The  Commission  believes  that 
only  gas  costs  attributable  to  the 
purchase  of  gas  quantities  should  be 
used  to  value  exchange  imbalances.  A 
pipeline's  non-gas  costs,  however,  are 
not  attributable  to  the  quantities  of  gas 
purchased.  Therefore,  nongas  costs 
should  not  be  used  to  value  exchange 
imbalances. 

Northwest  contends  that  the  exchange 
adjustment  calculations  are  burdensome 
to  perform  on  a  monthly  basis  and 
requests  that  it  be  permitted  to  perform 
the  calculations  at  the  end  of  the 
deferral  period.  The  Commission  notes 
that  a  pipeline  must  perform  exchange 
calculations  on  a  monthly  basis, 
otherwise  its  financial  statement  will  be 
distorted.  This  is  because  if  a  pipeline 
does  not  perform  the  monthly  exchange 
calculations,  the  pipeline's  reported 
expenses  during  each  month  would  be 
distorted.  If  a  pipeline  does  not  perform 
the  monthly  exchange  imbalance 
adjustments,  the  imbalance  that  arose  in 
one  accounting  period  would  be 
incorrectly  reported  in  another  financial 
reporting  period  and  thus  both  financial 
statements  would  be  incorrect. 

L.  The  Refund  Disbursement  Procedure 

1.  Lump  Sum  Payments 

The  Commission  proposed  to  require 
lump  sum  disbursement  of  suppUer 
refunds  from  a  separate  refund 
subaccount  of  Account  No.  191. 
Although  the  majority  of  the 


commenters  supported  the  proposal, 
some  commenters  prefer  to  apply 
refunds  against  their  underrecovered 
purchased  gas  costs  in  Account  No.  191 
to  reduce  the  surcharge  rate."  The 
American  Paper  Institute  and 
Consolidated  object  to  lump  sum 
distribution  because  state  commissions 
may  not  require  a  pipeline's  wholesale 
customers  to  disburse  the  refunds  in  a 
lump  sum  to  their  retail  customers. 

The  Commission  emphasizes  that  a 
primary  goal  of  this  rulemaking 
proceeding  is  to  reduce  the  deferred 
account  balances  a  pipeline 
accumulates  in  its  Account  No.  191. 
Thus,  the  Commission  cannot  allow  a 
pipeline  to  offset  the  balances  in 
Account  No.  191  with  refunds.  In  fact 
the  Commission  rejects  the  argument 
that  lump  sum  disbursements  will  not  be 
carried  through  to  the  retail  level.  The 
Commission  is  not  persuaded  by 
arguments  that  state  commissions  will 
not  understand  or  not  implement  its 
accepted  rate  design  process.'^ 

2.  Administrative  Burden 

The  Commission  proposed  that  when 
the  refund  subaccount  balance  reaches 
a  trigger  level  of  the  lesser  of  one 
percent  per  MMBtu  or  $2  million,  the 
amounts  accumulated  would  be 
disbursed  in  cash.  Some  pipeline 
commenters  oppose  the  refund 
procedures  arguing  that  it  would  be 
administratively  burdensome  to 
determine  when  the  refimd 
disbursement  trigger  level  of  one  cent 
per  MMBtu  is  reached  and  would  be 
expensive  to  issue  checks  to  their 
customers.  They  suggest  that  the 
Commission  change  the  disbursement 
trigger.*'  They  argue  that  the  threshold 
is  too  low  and  would  result  in  a  pipeline 
frequently  having  to  disburse  small 
individual  cash  amounts  to  its 
customers.'* 

The  Commission  believes  the  refund 
thresholds  are  appropriate.  Cash 
refimds  also  prevent  distortions  of  the 
cost  of  gas  in  current  rates  and  ensure 
that  customers  are  actually  provided 
with  the  benefits  of  the  refunds  a 
pipeline  obtains."  In  contrast,  if  a 


•0  34  FERC  1 61,051  at  61.076  (1986). 


*'  Consolidated.  Midwestern,  and  Southern  prefer 
to  use  refund  credits  to  reduce  the  surcharge  rate. 

**  Texas  Eastern  Transmission  Corp..  30  FERC 
1  61.144  at  61.284  (1965). 

•»  ANR/CIG.  Enron.  INGAA.  and  United.  ANR/ 
CIG  suggests  a  three  or  four  cent  per  MMBtu 
threshold  and  elimination  of  the  S2  million 
threshold.  United  suggests  a  trigger  level  based  on  a 
refund  balance  to  sales  ratio  of  two  percent  of  a 
pipeline's  currently  effective  average  cost  of  gas. 

"  Enron  states  that  most  refund  amounts  will  not 
distort  current  costs. 

**  In  a  proceeding  in  Docket  No.  TA86-3-3-00a 
the  Commission  allowed  El  Paso  Natural  Gas 

ContimtMl 
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pipeline  includes  refunds  in  Account  No. 
191  and  ofCsets  refunded  amounts 
against  costs  incurred,  that  pipeline  may 
simply  absorb  the  refund  amounts  by 
incurring  additional  gas  costs  or  by 
delaying  cost  reductions.  The 
Conunission  retains  the  $2  million 
threshold  since  a  pipeline  may  receive 
refunds  at  a  time  when  no  sales  were 
made  that  may  be  used  to  calculate  the 
one  cent  per  MMBtu  threshold.  The 
Commission  notes  that  a  disbursement 
threshold  based  on  a  percentage  of  a 
pipeline's  current  average  cost  of  gas 
would  permit  a  pipeline  with  a  higher 
average  cost  of  gas  to  retain  a  higher 
level  of  refund  credits  in  its  surcharge 
balance.  Some  pipelines  suggest  that  the 
Commission  should  reduce  the 
frequency  of  the  refund  disbursements 
by  eliminating  the  requirement  that 
disbursement  must  be  made  within  30 
days  of  receipt  of  the  refund  which 
causes  the  refund  subaccount  to  reach 
the  trigger  level.  WNG  requests  that 
disbursement  be  made  within  45  to  60 
days  from  the  close  of  the  accounting 
month  in  which  the  disbursement  trigger 
was  reached.  NDG  argues  that  the 
Commission  should  allow  pipelines  and 
their  customers  to  implement  a  cash 
refund  mechanism  that  reflects  each 
pipeline's  operating  conditions.  The 
Commission  rejects  the  commenters' 
arguments  that  30  days  is  inappropriate. 
In  fact,  the  Commission  will  now  require 
that  disbursement  must  be  made  widiin 
30  days  of  the  end  of  a  month  in  which 
the  refund  balances  reach  the  trigger 
level.  Hie  Commission  generally 
requires  a  pipeline  to  make  refunds  to 
its  customers  within  30  days  after  the 
pipeline  files  revised  tariff  sheets 
reflecting  lower  rates  in  most  rate 
proceedings.  To  further  reduce  the 
burden  associated  with  making  refunds 
in  lump  sum.  the  final  rule  reduces  the 
frequency  of  when  a  pipeline  must 
determine  the  trigger  level.  A  pipeline 
must  check  if  the  trigger  level  has  been 
reached  at  the  end  of  each  month  in 
which  the  pipeline  receives  a  refund  or 
billing  adjustment  instead  of  each  time  a 
refund  is  received. 

3.  Apportionment  of  Refunds  Based  on 
Most  Recent  Twelve  Months  of       > 
Purchases  | 

The  Commission  proposed  that  when 
the  refund  subaccount  balance  reaches 


Company  (H  Paso)  lo  use  a  $40  million  refund  to 
offset  gas  costs  in  Account  No.  191.  The 
Commission  reached  its  decision  in  Ihe  El  Pago  case 
because  the  PCA  provisions  in  EI  Paso's  tariff 
specifically  required  that  reftmds  received  by  El 
Paso  from  gas  suppliers,  including  any  refunds  for 
past  pemda.  shonld  be  credited  to  Account  No.  191. 
El  Paso  Natural  Cat  Company.  S4  FERC 1 61/111 
llSSSh  lehearing  Homed.  36  FERC  f  61.022  (1986). 


the  trigger  level,  the  cash  disbursement 
would  be  apportioned  among  the 
pipeline's  jurisdictional  customers  based 
on  the  ratio  of  an  individual  customer's 
latest  12  months  of  purchases  to  the 
pipeline's  latest  12  months  of  actual 
sales  for  the  same  12-month  period. 

Some  commenters  assert  that  an 
individual  customer's  share  of  a  lump 
sum  distribution  should  not  always  be 
based  on  the  customer's  most  recent  12 
months  of  purchases.  Arizona  Direct 
Customers  and  PG  and  E  suggest  that 
the  apportionment  of  refunds  should 
coincide  with  the  level  of  purchases 
during  the  period  when  oveipayments 
were  made  in  order  to  adequately  match 
the  refiuid  to  the  incurrence  of  excess 
costs.  Often,  a  determination  that  a 
pipeline's  customers  made 
overpayments  will  occur  two  or  three 
years  after  the  purchases  were  made. 
The  PSCNY  states  that  a  distinction 
must  be  made  between  refunds  related 
to  commodity  chai^ge  and  refunds 
related  to  demand  charges.  The  PSCNY 
argues  that  demand  related  refunds 
shoidd  be  returned  on  an  as-billed  basis, 
since  demand  charges  are  paid  by 
customers  of  a  pipeline  regardless  of  the 
level  of  their  commodity  purchases. 

The  Commission  believes  that  in  most 
cases  the  amount  credited  to  the  refund 
subaccount  will  match  the  period  of 
overpayment  by  customers  during  a 
pipeline's  most  recent  12  months  of 
sales.  Therefore,  it  is  adopting  the 
disbursement  proposal.  However,  the 
Commission  will  consider  requests  for  a 
special  allocation  of  extraordinary  prior 
period  refunds  on  a  case-by-case  basis. 
Also,  to  the  extent  the  Commission  does 
not  otherwise  order  special  treatment  of 
demand  cost  related  refunds  in  an 
individual  case,  the  Commission  will 
require  demand  charge  overpayments 
by  a  pipeline  with  two-part  rates  to  be 
disbursed  based  on  each  downstream 
customer's  demand  billing  determinants 
for  the  period  covered  by  the  refund. 

4.  Accounting  Entries  to  the  Refund 
Subaccount 

The  NOPR  provided  Uiat  any  balance 
remaining  in  the  refund  subaccount  at 
the  end  of  the  12-month  deferral  period 
of  an  annual  PGA  would  be  cleared 
from  the  refimd  subaccoimt.  A  pipeline 
would  have  the  option  of  refunding  the 
remaining  amounts  to  its  customers 
through  a  cash  disbursement  or  by 
transferring  the  balance  to  the  current 
deferral  subaccount  to  be  surcharged. 

Northwest  argues  that  the  NOPR 
implies  that  the  refund  subaccount  will 
always  have  a  credit  balance.  However, 
it  points  out  that  the  subaccount  for 
refunds,  billing  adjustments,  and 


revenue  credits  could  reflect  debit 
entries  because  of  adjustments,  revenue 
trackers  or  odier  transactions. 
Therefore,  Nordiwest  requests  that  the 
Commission  clarify  the  appropriate 
accounting  for  debit  transactions. 
Similarly,  Tennessee  suggests  that  the 
refund  subaccount  entries  should  not 
include  meter  adjustments,  computation 
adjustments,  or  other  minor  billing 
adjustments. 

The  Commissioo  is  requiring  that  a 
pipeline  must  include  in  the  refund 
subaccount  any  billing  adjustment.  A 
credit  billing  adjustment  receives  the 
same  tax  treatment  as  a  refund, 
therefore  it  must  be  included  in  the 
refund  subaccount."'  Only  refunds, 
revenue  credits,  and  billing  adjustments 
whid)  are  credits  should  be  included  in 
the  refund  subaccount.  In  fact,  debit 
amounts,  because  they  receive  a 
different  tax  treatment  should  be 
recorded  in  the  other  subaccounts  of 
Account  Na  191.  In  the  event  a  pipeline 
is  assessed  an  extraordinary  retroactive 
payment,  the  Commission  will  review 
the  appropriate  treatment  of  the  out-of- 
period  debit  amounts  on  a  case-by-case 
basis. 

5.  Direct  Billing  of  Debit  Entries  m 
Account  No.  191 

Several  commenters  *''  argue  that 
debit  and  credit  entries  to  Account  No. 
191  should  receive  the  same  ratemaking 
treatment  to  avoid  distortion  of  market 
signals.  These  commenters  argue  that  if 
supplier  refunds  must  be  disbursed  in 
cash,  retroactive  payments  made  to 
suppliers  must  be  directly  billed  to 
pipeline  customers.  The  commenters 
state  that  by  making  all  t>ut-of-period 
adjustments  by  refiindjor  direct  billing, 
the  PGA  will  reflect  the  true  market  cost 
of  gas.  Texas  Gas  suggests  that  at  a 
minimum  retroactive  payments  to 
suppliers  should  be  used  to  offset  refund 
amounts.  United  recommends  that  the 
final  rule  should  allovr  pipelines  to 
reflect  retroactive  cost  adjustments  to 
the  refund  subaccount  of  Aooount  No. 
191,  with  interest,  and  to  invoice  and 
collect  cash  payments  from  customers  if 
the  debit  balance  divided  by  the  most 
recent  12  months  of  jurisdictional  sales 
exceeds  two  percent  of  tbe  then- 
effective  average  unit  of  cost  of  gas. 

The  Commission  cannot  permit  a 
pipeline  to  directly  bill  its  customers  for 
out-of-period  debits  or  underrecoveries 
of  purchased  gas  costs.  To  do  so  would 


be  retroactive  ratemaking.  Generally, 
the  Commission  does  not  have  the 
authority  under  the  NGA  to 
retroactively  change  the  rates  pipelines 
have  chaiged  their  customers  or  to 
impose  a  rate  increase  for  gas  already 
sold.**  However,  the  Conunission  will 
consider  requests  for  special  treatment 
of  extraordinary  out-of-period  charges 
on  a  case-by-case  basis. 

M.  Assessment  of  Past  Performance 

The  Commission  proposed  to  review  a 
pipeline's  performance  in  projecting  gas 
costs  during  the  12-month  deferral 
period  at  the  time  of  the  annual  PGA 
filing.  It  proposed  to  establish  a  review 
threshold  for  the  level  of 
underrecovered  gas  costs  contained  in 
an  annual  PGA  filing's  surcharge 
balance.  The  threshold  was  proposed  to 
be  1.02  or  102  percent  of  a  pipeline's 
computed  projected  gas  costs.  If  the 
actual  gas  costs  equal  or  exceed  the 
threshold,  the  Commission  would  have 
to  approve  recovery  of  any 
underrecovered  gas  costs  that  equal  or 
exceed  the  threshold.  The  Commission 
recognized  that  the  tiireshold  introduces 
an  element  of  risk  into  the  coOection  of 
gas  costs,  but  it  reasoned  diat  die  added 
flexibility  of  the  proposed  PGA 
mechanism  would  allow  the  pipeline  to 
keep  its  gas  costs  under  betto-  control 
than  is  possible  under  the  twice  a  year 
PGA  rules. 

Local  distribution  companies  and 
state  commissions  generally  support  the 
proposed  assessment  of  past 
performance.  They  argue  that  it  will  help 
prevent  manipulation  of  the  PGA 
mechanism  and  give  pipelines  an 
incentive  to  accurately  project 
purchased  gas  costs.** 

Most  pipeline  commenters  dispute  the 
need  for  the  proposed  assessment  of 
past  performance.'''*  Some  of  these 
commenters  question  whether  the 
Commission  needs  a  standard  for 
reviewing  a  pipeline's  purchasing 
practices  in  addition  to  the  general 
refimd  obligation  and  prudence 
standards  of  NGA  section  4  and  the 


*•  The  Commission  does  nol  iatead  to  Hnit 
"billing  adjustments"  to  those  a  pipeline  makes 
pursuant  to  the  general  refund  obligation  and  the 
interim  collection  regulations  of  die  NGPA. 

"  ANK/aC.  Arkla.  Enron.  INCAA.  Natural 
Northwest,  and  Panhandle/Trunkline. 


"  Arkanaas  Louisiana  Gas  Ca  v.  Hall  at  aU  453 
U.S.  571  (1981);  FPC  v.  Tenneaaee  Caa  Co,  371  U.S. 
145  (1961). 

•»  AGD,  CDC,  the  CPUC,  the  PSCNY,  NIGAS, 
Northern  Indiana  Public  Service  Company 
(NIPSCO).  Peoples  Gas/North  Shore,  and  the 
Indiana  Consumcf  Coonaelar.  The  Public  Service 
Commission  of  Wisconsin  ia  concerned  tint  a 
pipeline  would  be  tempted  lo  project  higher  levels 
of  gas  costs  to  avoid  the  danger  of  having  the 
Commission  deny  certain  undercoUections.  COC 
qualified  its  support  for  the  assessment  provided 
that  the  Commission  permits  rate  changes  based  on 
projected  (estimated)  gas  prices. 

'"  Arkla.  Columbia.  Consolidated.  Enron.  Great 
Lakes.  Kentucky-West.  MFR.  Natural  Northwest. 
Panhandle/Trunkline.  Texas  Eastern.  Southern,  and 
United. 


fraud  and  abuse  standard  of  NGPA 
section  601(c)(2).  Several  commenters 
express  concern  that  a  pipeline's 
guaranteed  right  to  pass  through 
prudentiy  incurred  costs  imder  section 
601(c)(2)  would  be  infringed  to  the 
extent  a  pipeline  was  denied  recovery  of 
gas  costs  by  the  review  standard 
imposed  by  the  assessment  of  past 
performance  without  a  finding  of  fraud 
and  abuse.^'  MFR  argues  diat  the 
Commission  has  not  shown  a  nexus 
between  a  pipeline  exceeding  the 
proposed  two  percent  threshold  and  its 
violating  the  statutory  tests  under 
section  4  of  the  NGA  and  section 
601(c)(2)  of  die  NGPA.  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
believes  that  the  assessment  of  past 
performance  would  be  illegal  to  the 
extent  the  statutory  burden  of  proof  is 
shifted  to  a  pipeline  to  demonstrate  its 
right  to  recover  gas  costs.  Some  of  these 
commenters  request  that  the 
Commission  permit  a  pipeline  to  show 
that  its  undercoUections  beyond  the 
threshold  of  tvro  percent  were  due  to 
uncontrollable  factors  and  that  a  full 
surcharge  recovery  should  be  allowed 
pending  the  Commission's  inquiry  into 
excessive  undercoUections.^* 

The  Commission  emphasizes  that  the 
assessment  of  past  performance  merely 
estabUshes  a  review  threshold  for  the 
level  of  underrecovered  gas  costs 
contained  in  an  annual  PGA  filing's 
surcharge  balance.  The  Conunission 
does  not  intend  for  the  threshold  to  be 
used  to  automaticaUy  deny  passthrough 
of  purchased  gas  costs  that  equal  or 
exceed  the  threshold.  The  Commission 
would  deny  a  pipeline  recovery  of  its 
purchased  gas  costs  oidy  if  the 
Commission  finds  after  a  fiiU 
evidentiary  hearing  that  a  pipeline 
violated  the  statutory  tests  under  either 
die  NGA  or  die  NGPA. 

The  Commission  believes  that  a 
pipeline  must  justify  why  it  should  be 
permitted  to  collect  underrecovered  gas 
costs  that  equal  or  exceed  the  threshold. 
A  pipeline  that  files  a  rate  change  bears 
the  ultimate  burden  of  persuasion  that 
its  rates  are  just  and  reasonable. 
However,  if  a  pipeline  exceeds  the 
threshold  for  underrecoveries,  the 
Commission  may  permit  the  fuU 
surcharge  rate  to  go  into  effect,  subject 
to  refimd.  while  it  reviews  the  reasons 
for  the  underrecoveries.  The 
Commission  expects  a  pipeline  that 
seeks  to  collect  through  its  surcharge, 
amounts  in  excess  of  the  threshold  must 


explain  why  it  should  be  allowed  to 
collect  the  underrecoveries. 

The  Commission  recognizes  that  there 
may  be  instances  where 
underrecoveries  are  beyond  the 
pipeline's  control.  Therefore,  the 
Commission  will  allow  a  pipeline  the 
opportunity  to  demonstrate  the  reasons 
and  justification  for  these 
underrecoveries. 

Several  commenters  state  that 
pipelines  now  agree  to  be  subject  to  a 
performance  standard  as  a  trade-off  for 
their  voluntary  choice  to  have  a  flexible 
PGA  in  their  tariffs  since  a  flexible  filing 
is  not  fully-supported.  However,  they 
contend  that  the  Commission  should  not 
apply  a  performance  standard  if  a 
pipeline  files  a  ftdly-supported  PGA 
during  a  deferral  period  and  does  not 
file  a  flexible  PGA." 

The  Commission  believes  the 
assessment  of  past  performance  must 
apply  to  each  scheduled  quarteriy 
projection  period  regardless  of  whether 
a  pipeline  makes  an  interim  adjustment. 
The  Commission  is  allowing  pipelines  to 
implement  the  quarterly  adjustments 
based  on  known  and  measurable 
projected  changes  in  supplier  costs. 
Therefore,  since  the  Commission  is 
providing  pipelines  with  greater 
flexibility  to  raise  and  lower  their  rates 
in  the  quarterly  adjustment,  the 
assessment  of  past  performance  is 
necessary  to  ensure  the  accuracy  of  the 
quarterly  projections. 

1.  The  Two-Percent  Threshold  for 
Underrecoveries 

Many  commenters  believe  that  the 
two-percent  review  threshold  proposed 
in  the  NOPR  is  too  restrictive  and 
ignores  the  increased  difficulties  faced 
by  pipelines  in  projecting  their  gas  costs. 
The  commenters  attribute  these 
difficulties  to  several  factors:  (1)  A 
volatile  gas  market  characterized  by  an 
oversupply  and  competitively  priced 
alternative  fuels;  (2)  displacement  of 
system  sales  with  interruptible 
transportation  service;  (3)  market 
responsive  price  redetermination 
clauses  under  supplier  contracts;  (4) 
producer  price  renegotiations  under 
Order  No.  451;  (5)  take-or-pay 
renegotiations;  (6)  weather  and  (7)  the 
spot  market.^* 

Several  of  these  commenters  asseH 
that  the  Commission  has  already 
approved  the  use  of  a  three-percent 


'■  INGAA.  Enron.  Panhandle/Trunkline,  Texas 
Gas.  and  United. 
"  ANR/CIG,  Consolidated,  and  Natural. 


"  Enron.  MFR.  Natural.  Texas  Gas.  Southern,  and 
United. 

'*  The  American  Gas  Association  (AGA).  ANR/ 
CIG.  Arkla.  Columbia.  Consolidated.  INGAA. 
Enron.  Natural.  Northwest,  Panhandle /Tmnkline. 
Tennessee,  Texas  Gas,  WNG.  and  Wilhston  Basin 
Interstate  Pipeline  Company  (Wiliiston). 
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threshold  in  individual  orders."  In 
addition  to  recommending  the  adoption 
of  the  three-percent  test  for  all  pipelines, 
some  commentera  suggested  other 
alternatives.  They  urge  the  Commission 
to:  allow  a  five-percent  threshold  for 
periods  when  only  regularly  scheduled 
PGA  filings  are  effective  and  a  three* 
percent  margin  when  a  flexible  PGA| 
rate  is  effective;  raise  the  proposed  I 
margin  to  three  percent  or  even  five 
percent;  use  the  two-percent  margin  for 
a  one-year  trial  period,  or  determine  the 
margin  on  a  case-by-case  basis." 

The  Commission  has  evaluated  the 
performance  of  pipelines'  with  flexible 
PGA  tariffs  under  the  three-percent  test 
for  underrecoveries.  The  Commission's 
experience  thus  far  has  proven  that  the 
three-percent  test  is  more  appropriate 
than  the  two-percent  test  it  has 
proposed.  The  Commission  thus  will 
modify  the  regulations  to  provide  a 
three-percent  margin  as  proposed  by  the 
commenters.  I 

2.  Gas  Costs  Used  in  the  Assessment  of 
Past  Performance 

Some  commenters  argue  that  the 
Commission  should  only  evaluate 
certain  gas  costs  in  the  performance' 
test.  Three  commenters  request  that  the 
Commission  exclude  from  the 
assessment  of  past  performance  pipeline 
supplier  costs  because  a  pipeline  has  no 
control  over  its  pipeline  supplier's 
rates.^^  Specifically,  demand  charges 
must  be  paid  regardless  of  the  quantity 
of  gas  purchased  and  demand  costs 
cannot  be  manipulated."  ANR/CIG 
suggests  that  the  Commission  should 
determine  which  fixed  costs  are  to  be 
included  in  the  assessment  on  a  case- 
by-case  basis. 

Similarly,  because  the  prudence  of 
Canadian  gas  costs  are  reviewed  by  the 
National  Energy  Board  of  Canada  and 
the  prudence  of  contracts  between 
United  States  importers  and  Canadian 
sellers  are  reviewed  by  the  Economic 
Regulatory  Administration,  some 
commenters  request  that  Canadian  gas 
costs  should  be  excluded  bom  the 
assessment  of  past  performance.  Also, 


"  Arkla.  Inc.  Docket  No.  TA88-l-31-00a  40 
FERC 1 61.354  (1987):  Colorado  Interstate  Gas 
Company.  Docket  No.  TAB8-1-32-000.  Cominitaion 
letter  order  issued  September  3a  1987:  East 
Tennessee  Gas  Company.  Docket  No.  TA87-1-2- 
000.  Commission  order  issued  [uly  10, 1967: 
Midwestern  Gas  Transmission  Company.  Docket 
No.  TA87-4-$-000.  Commission  order  issued  July  10, 
1987:  and  Trunkline  Cas  Company,  Docket  No. 
TA87-Z-30-aoa  40  FERC  \  61,203. 

*•  ANR/aC.  Columbia,  Consolidated,  Enron. 
Kentucky-West.  INCAA,  MFR.  Natural,  Northwest, 
Panhandle/Trunkline.  Tennessee,  and  Texas  Gas- 

'"  Columbia.  Consolidated,  and  National  Fuel. 

'"  Enron.  Natural,  Northwest  Tennessee,  and 
Great  Lake*. 


three  of  these  commenters  suggest  that 
demand  charges  that  are  shifted  to  the 
commodity  component  of  a  pipeline's 
rates  because  of  a  Commission  order 
implementing  its  "as-billed"  Canadian 
gas  cost  policy  (Opinion  Nos.  256  and 
256-A)  should  also  be  excluded  bom  the 
assessment  of  past  performance." 

Columbia  and  Consolidated  suggest 
that  storage  costs  should  be  excluded 
from  the  test  because  fluctuations  in 
storage  costs  attributable  to  storage 
accounting  and  seasonal  requirements 
could  distort  the  actual  gas  costs 
experienced  within  any  one  of  the  four 
test  intervals.  The  commenters  also 
suggest  excluding  out-of-period 
adjustments,  exchange  transaction  and 
transportation  imbalance  adjustments, 
and  minimum  bill  costs.'" 

The  Commission  is  requiring  a 
pipeline  to  include  all  valid  actual  gas 
supply  costs  so  that  it  can  adequately 
perform  the  assessment  test  in  the 
pipeline's  annual  PGA  fihng. 

The  Commission  is  excluding  from  the 
test  adjustments  for  exchange 
transaction  and  transportation 
imbalances  and  all  prior  month 
adjustments  (5  154.306(d)).  However,  the 
Commission  is  providing  the  following 
clarifications  as  to  how  it  intends  to 
review  certain  costs  and  charges.  A 
pipeline  must  include  demand  costs. 
Canadian  gas  costs,  pipeline  supplier 
costs,  and  minimum  bill  costs  if  these 
costs  were  projected  as  a  gas  cost 
during  the  test  period.  The  Commission 
is  requiring  the  pipeline  to  include  these 
gas  cost  components  to  review  the 
accuracy  of  the  pipeline's  projection  of 
costs  because  they  are  used  by  the 
pipeline  to  compute  a  current 
adjustment  during  the  test  period. 

The  Commission  is  including 
minimum  bill  costs  in  its  review  to 
determine  if  a  pipeline's  decision  to 
incur  a  minimum  bill  from  a  pipeline 
supplier  by  purchasing  alternative  gas 
supply  results  in  a  lower  net  cost  of  gas. 
However,  a  pipeline  must  apportion,  by 
any  reasonable  means  of  allocation,  its 
annual  minimum  bill  charge  to  each  of 
the  assessment  test  intervals. 

"Second  tier"  pipelines  that  purchase 
most  of  their  gas  supply  from  upstream 
pipeline  suppliers  are  also  included  in 
the  assessment  of  past  performance. 
Since  pipelines  can  purchase  alternative 
gas  supplies,  second  tier  pipelines  need 
not  purchase  gas  solely  from  their 
pipeline  suppliers  and  may  seek  the 
lowest  cost  gas  available. 


The  Commission  recognizes  that  some 
actually  incurred  gas  costs  may 
substantially  exceed  the  projected  levels 
for  reasons  that  are  beyond  a  pipeline's 
control.  Therefore,  the  Commission  will 
give  a  pipeline  the  opportunity  to 
explain  in  its  annual  PGA  filing  the 
reasons  why  any  cost  items  caused  the 
pipeline  to  exceed  the  threshold  of  three 
percent  during  a  particular  test  interval. 

3.  Test  Intervals 

Six  commenters  object  to  the  proposal 
to  assess  past  performance  within  each 
of  four  test  intervals  over  the  twelve- 
month deferral  period.''  The 
commenters  believe  the  test  intervals 
are  so  short  that  they  would  magnify 
short-term  fluctuations  in  cost  caused  by 
seasonal  demand  for  gas.  storage 
activity,  or  other  operational  factors. 
Some  suggest  an  assessment  based  on  a 
semi-annual  or  annual  period."  ANR/ 
CIG  and  Panhandle/Trunkline  suggest 
making  the  test  intervals  three  months 
long  to  match  the  quarterly  current 
adjustment  periods. 

The  Commission  is  adopting  the  test 
intervals  proposed  in  the  NOPR.  The 
Commission  intends  that  the  test 
intervals  match  as  closely  as  possible 
with  the  pipeline's  quarterly  projection 
periods,"  The  Commission  intended  to 
prevent  the  possibility  that  a  pipeline 
could  shift  costs  if  it  used  a  longer  test 
period.  The  Commission  will  allow  a 
pipeline  to  explain  any  short  term 
fluctuations  in  cost  that  occur  during  a 
test  interval. 

4.  Least-Cost  Purchasing  Plan 

AGD.  the  PSCNY.  and  Michigan 
Consolidated  Gas  Company  suggest  that 
the  Commission  require  pipelines  to 
submit  a  least-cost  purchasing  plan  with 
the  annual  PGA.  Such  a  plan  would 
describe  the  criteria  on  which  a  pipeline 
bases  its  present  and  future  purchasing 
decisions.  A  pipeline  would  be  required 
to  identify  and  explain  any  purchases 
that  deviate  from  the  pipeline's  least- 
cost  plan. 

Rather  than  adopting  the  request  of 
the  commenters,  the  Commission  is 
requiring  a  pipeline  to  make  a  statement 


^*  ANR/CIG,  Great  Lakes,  and  Northwest 

•0  Natural  requests  that  the  Commission  convene 

a  technical  conference  to  clarify  what  costs  would 

be  included  in  the  assessment  lest. 


*>  The  test  intervals  consist  of  one  four-month 
period,  two  three-month  periods,  and  one  two- 
month  period.  The  results  of  the  performance  test  in 
one  test  interval  cannot  offset  the  results  in  any 
other  test  intervals, 

"  Consolidated.  MFR,  Northwest  and  Southern. 

•*  The  Commission  recognizes  that  a  pipeline 
must  close  its  books  early  to  prepare  the  Annual 
PGA's  reporting  of  Account  No.  191  activity. 
Therefore,  it  cannot  match  the  test  intervals  exactly 
with  the  quarterly  projections  during  the  year.  To  do 
so  would  require  a  gOnday  notice  period  for  an 
annual  PGA  filing  or  would  require  a  one  year  delay 
in  conducting  the  assessment  test 
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in  each  annual  filing  that  outlines  the 
purchasing  policies  that  gave  rise  to  the 
annual  projection  it  includes  in  Schedule 
Al.  In  addition,  a  pipeline  must  make  a 
statement  outlining  the  purchasing 
policies  that  gave  rise  to  the  twelve 
months  of  actual  purchases  included  in 
Schedule  Al.  A  pipeline  must  explain 
why  it  purchased  or  is  including  in  the 
projection  any  purchases  that  are  above 
prevailing  market  rates  and  if  it  is  taking 
any  steps  to  reduce  its  high  cost  gas 
purchases.  The  Commission  intends  that 
the  annual  projection  of  gas  purchases 
in  Schedule  Al  included  in  the  annual 
PGA  filing  will  provide  a  purchasing 
plan  for  the  upcoming  annual  period. 

A':  The  Optional  Interim  Adjustment 

1.  Interim  Adjustment  Rate  Change 

Several  commenters  object  to  the 
requirement  that  interim  rate 
adjustments  must  be  based  on  a 
projected  average  cost  of  gas  that  is  less 
than  the  projected  average  cost  of  gas 
established  in  either  a  pipeline's  last 
scheduled  PGA  filing  or  in  a  fully 
supported  out-of-cycle  PGA  filing.  These 
conunenters  urge  that  the  Commission 
permit  interim  adjustments  to  reflect 
known  and  measurable  chaises  in  gas 
costs  that  are  above  and  below  the 
projected  average  cost  of  gas  set  in  the 
most  recent  scheduled  PGA  or  out-of- 
cycle  PGA  filing.  They  argue  that 
maximum  flexibility  is  required  by 
pipelines  to  compete  against 
unregulated  brokers,  mariieters,  and 
sellers,  who  can  undercut  a  pipeline's 
posted  rates  without  restriction.  Some 
suggest  that  the  Commission  eliminate 
the  quarterly  filing  and  allow  optional 
fully  flexible  interim  adjustments  with  a 
mandatory  fully  supported  annual 
PGA."«  PG  and  E  suggests  that  a 
pipeline  be  permitted  a  downwardly 
flexible  hiterim  adjustment  without 
giving  24  hours  advance  notice.  Notice 
would  be  provided  24  hours  after  the 
rate  change  so  that  competitors  could 
not  match  or  undercut  the  new  rate. 

In  this  rule,  the  Commission  is 
waiving  the  30-dey  notice  requirement 
in  the  NGA  for  rate  changes.  It  is 
providing  the  pipeline  with  flexible  PGA 
authority  to  allow  it  to  make  interim 
adjustments  to  its  rates  on  a  24-hour 
notice.  Pursuant  to  NGA  section  4(d), 
the  Commission  finds  good  cause  exists 
to  waive  the  notice  requirement.  The 
Commission  believes  that  all  pipelines 
should  be  permitted  to  quickly  reflect  a 
decrease  in  purchased  gas  costs  below 
the  level  established  in  a  regularly 


scheduled  quarterly  adjustment  or  out- 
of-cycle  PGA. 

However,  the  Commission  is  not 
granting  a  general  waiver  of  the  NGA's 
notice  requirements  to  aUow  pipelines  to 
increase  their  rates  on  less  than  a  30- 
day  notice.  The  Commission  beheves 
that  its  three-month  schedule  of 
quarterly  adjustments  should  be 
sufficient  to  allow  pipelines  the 
opportunity  to  track  all  but  the  most 
sudden  price  increases.  However,  if  a 
pipeline  experiences  an  extraordinary 
need  to  quickly  increase  its  rates,  the 
Commission  will  consider  a  pipeline's 
request  to  allow  it  an  out-of-cycle  PGA 
increase  on  less  than  30  days  notice. 

The  Commission  is  not  allowing  a 
pipeline  to  file  an  interim  adjustment  24 
hours  after  it  has  begun  to  charge  its 
customers  the  new  interim  rate.  To  do  so 
would  violate  the  "filed  rate  doctrine" 
which  prohibits  a  regulated  seller  of 
natural  gas  bom  charging  rates  for  its 
services  other  than  those  properly  filed 
with  the  Commission.** 

2.  Out-of-cycle  Filings 

Columbia,  Enron,  and  Tennessee 
argue  that  an  out-of-cycle  PGA  filing 
should  not  be  subject  to  the  30-day 
notice  requirement  of  section  4(d}  of  the 
NGA.  Such  a  requirement  restricts  a 
pipeline's  ability  to  react  quickly  to  gas 
cost  increases  above  the  level 
established  in  its  most  recent  scheduled 
PGA.  However,  Florida  Public  Utilities 
Company  argues  that  it  needs  at  least  a 
30-day  notice  of  a  supplier's  out-of-cycle 
filing  because  a  local  distribution 
company  must  receive  advance 
authority  fi-om  its  state  regulatory 
commission  to  track  the  rate  change. 
Additionally,  Columbia  argues  that  the 
Commission  should  require  no  greater 
amount  of  data  to  support  an  out-of- 
cycle  PGA  rate  change  than  it  does  for  a 
quarterly  PGA  because  both  filings 
serve  to  limit  the  rate  increase  of  an 
interim  adjustment.  The  Commission 
notes  that  because  a  pipeline  must 
specifically  request  a  waiver  of  the 
Commission's  regulations  in  order  to 
implement  an  out-of-cycle  PGA  rate 
change,  it  is  more  appropriate  for  the 
Commission  to  determine  whether  good 
cause  exists  to  waive  the  30-day  notice 
requirements  of  the  NGA  on  a  case-by- 
case  basis.  The  Commission  is  not 
requiring  a  pipeline  to  provide  more 
supporting  information  in  an  out-of- 
cycle  PGA  filing  than  is  required  for  a 
quarteriy  PGA  filing,  even  thou^  the 
pipeline  would  only  project  purchased 
gas  costs  from  the  effective  date  of  the 


out-of-cycle  filing  until  its  next 
scheduled  quarterly  adjustment.  The 
Commission  agrees  with  the  commenter 
that  since  both  filings  serve  to  limit  the 
rate  increase  of  an  interim  adjustment, 
the  supporting  information  for  each 
should  be  the  same. 

O.  Transition  Rules 

Some  commenters  request  that  the 
Commission  extend  the  compliance  date 
for  the  new  PGA  procedures  (the  "new 
PGA  date")  from  90  days  after  the  final 
rule  is  in  effect  to  six  months  or  a  year 
latfifc*'  These  commenters  claim  that 
they  need  additional  time  to  modify 
their  present  computing  and  accounting 
procedures  to  comply  with  the  proposed 
PGA  filing  requirements.  ANR/CIG  and 
Enron  "  request  clarification  of  the 
transition  rules,  Enron  requests  that  the 
Commission  provide  actual  dates  for  the 
transition  filing  schedule. 

The  Commission  understands  that  the 
pipelines  will  need  more  time  to  convert 
their  existing  procedures  and  records  to 
implement  the  new  requirements  than 
originally  proposed.  Therefore,  the 
Commission  is  delaying  implementation 
of  the  transition  procedures  to  Jime  1, 
1988.  A  pipeline  that  wishes  to  use  the 
new  PGA  mechanism  must  file  a  revised 
PGA  clause  that  adopts  the  procedures 
in  this  rule  on  May  1, 1988.  Also,  on  May 
1, 1988.  the  pipeline,  must  file  an  initial 
current  adjustment  and  a  revised 
surcharge  rate  to  be  effective  on  June  1. 
1988.  A  pipeline  that  does  not  wish  to 
use  a  PGA  must  file  on  May  1, 1988,  to 
eliminate  its  existing  PGA  clause  from 
its  tariff. 

P.  Data  Collection  and  Filing 
Requirements 

Many  pipelines  argue  that  the 
requirement  to  report  the  information 
contained  in  the  revised  FERC  Form  No. 
542-PGA  on  nine-track  computer  tape 
would  impose  a  substantial  burden. 

The  Commission  believes  that  filing 
PGA  data  on  magnetic  computer  tape 
will  greatly  enhance  the  Commission's 
review  capability.  However,  in  order  to 
allow  pipelines  additional  time  to 
convert  their  existing  operations  to  the 
computerized  filing  format,  the 
Commission  will  delay  implementation 
of  the  new  PGA  reporting  procedures 
until  June  1, 1988. 

The  Commission  will  require  a 
pipeline  to  submit  paper  copies,  along 
with  its  computer  tapes,  for  a  three-year 


**  Arkla.  Columbia.  Enron.  INGAA,  and 
Kentucky-West. 


•»  See.  e^..  T.I.M.E.  Inc.  v.  United  States,  3S9  U.S. 
464  (1959):  City  of  Kqua  v.  FERC  610  F.  2d  950  (D.C. 
Cir,  1979). 


"  ANR/CIG.  Enron,  Panhandle/Trunkline. 
Northwest,  Texas  Gas.  and  WNG. 

"  Enron  argues  that  because  of  the  complexity  of 
the  new  PGA  regulations,  it  cannot  realistically 
make  an  election  for  a  new  PGA  clause  on 
December  1, 1987. 
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transition  period.  The  Conunission 
believes  that  a  three-year  period  is 
enough  time  to  verify  the  accuracy  of  the 
computerized  fihngs  and  to  resolve  any 
other  problems  that  may  arise.  The 
Commission  will  make  available  a  paper 
copy  of  the  computer  tape  submissions 
in  the  Office  of  Public  Affairs  for  any 
interested  party  who  wishes  to  obtain 
copies  of  a  pipeline's  PGA  filings. 

Q.  A  Formula  Rate  Alternative  to  the 
PGA 

The  NOPR  requested  comments  on  the 
feasibihty  of  using  a  formula  rate  to 
recover  purchased  gas  costs  rather  than 
using  a  stated  rate. 

Most  of  the  commenters  that 
addressed  this  issue  opposed  the  use  of 
a  formula  rate  for  recovery  of  purchased 
gas  costs,  or  requested  that  the  , 

Commission  consider  the  issue  in  a      | 
separate  rulemaking.**  Most  of  the 
commenters  object  to  the  formula  rate 
approach  because  a  pipeline's 
customers  would  not  know,  in  advance, 
the  unit  cost  of  gas  they  purchased. 
Without  such  advance  knowledge,  the 
commenters  claim  that  customers  could 
not  make  comparisons  with  alternative 
fuels  or  alternative  gas  supply  and 
pipelines  would  be  free  of  competitive 
restraints. 

Other  objections  to  formula  rates 
were:  (1)  A  formula  rate  would  yield 
wide  monthly  swings  in  price;  (2)  a 
formula  rate  would  reduce  the  level  of 
regulatory  control  over  gas  costs  flowed 
through  the  PGA:  (3)  the  recovery  of  gas 
costs  by  second  tier  pipelines  would 
always  lag  behind  the  commodity  prices 
of  their  pipeline  suppliers;  (4)  retail  gas 
purchasing  decisions  would  be  more 
difficult  because  local  distribution 
companies  would  always  adjust  their 
rate  in  response  to  their  pipeline 
suppliers'  formulas:  and  (5)  a  formula 
rate  would  assign  the  risk  of 
underrecoveries  to  the  pipeline  and  the 
pipeline's  customers  would  not  receive 
the  benefit  of  overrecoveries. 

In  light  of  the  opposition  to  this 
alternative,  the  Commission  has  decided 
to  continue  using  the  PGA  mechanism. 

V.  Section-by-Section  Analysis 

A.  Definitions.  §  154.302 

The  Commission  is  defining  specific 
terms  in  the  final  rule.  The  definition 
"purchased  gas  costs"  is  designed  to  be 
a  limitation  on  the  specific  costs  that 
may  be  included  in  a  PGA  rate.  The  rule 
defines  the  types  of  actual  costs  that  are 
appropriate  for  the  determination  of 


••  AGA.  ANR/CIG.  Columbia.  Florida  Public 
Utilities  Company,  the  Iowa  Utilities  Board,  the 
EllO.  National  Fuel.  NlGAa  NDG.  Oregon. 
Tennessee,  and  Williston  Basin. 


monthly  deferrals  of  overrecovered  or 
underrecovered  purchased  gas  costs. 
The  rule  permits  only  actual  amounts 
paid  and  known  costs  payable  that  have 
not  been  paid  within  a  normal  billing 
and  payment  cycle  of  60  days  to  be 
recognized  as  actual  gas  costs  for 
natural  gas  purchased  in  that  month. 
After  60  days,  as  amounts  due  become 
known,  unpaid  and  additional  amounts 
owed  are  recognized  as  separate 
adjustments  to  the  deferred  account  in 
the  month  the  amounts  become  known. 
The  final  rule  also  adds  a  definition  of 
"rolling  weighted  average  costing 
methodology"  in  §  154.302(s)  as  a 
method  of  pricing  gas  inventory  in 
which  injections  are  priced  at  the 
month's  jurisdictional  system  cost  of 
purchase  gas  and  withdrawals  are 
priced  by  dividing  the  total  purchase 
cost  of  gas  in  storage  by  the  quantity  of 
gas  in  storage. 

B.  PGA  Election,  §  154.303 

The  final  rule  establishes  the 
procedure  a  pipeline  must  follow  to 
choose  between  recovering  its 
purchased  gas  costs  through  a  PGA 
clause  or  through  a  general  NGA  section 
4  rate  case.  The  final  rule  incorporates 
the  procedure  outlined  in 
§  154.38(d)(4](ix)  of  the  prior  PGA 
regulations  now  modified  by  this  final 
rule. 

The  rule  provides  a  transition  period 
election  date  of  June  1. 1988.  The 
election  whether  or  not  to  use  the  PGA 
option  is  binding  for  approximately  a 
two  and  one-half  year  period  that  begins 
on  June  1. 1988,  and  ends  December  31. 
1990.  "Election  periods"  continue  on  a 
three-year  cycle  beginning  on  January  1 
of  every  third  year,  except  for  the  one- 
time transitional  period. 

A  company  that  chooses  the  PGA 
option  may  not  include  purchased  gas 
cost  changes  in  general  rate  filings 
during  the  PGA  election  period.  If  a 
pipeline  wishes  to  change  its  elected 
option,  it  must  file  tariff  sheets  to 
implement  its  decision  by  the  December 
1  preceding  the  three-year  election 
period  that  commences  on  January  1. 

1.  Purchased  Gas  Adjustment  Clause 

The  rule  requires  a  pipeline  that 
chooses  the  PGA  option  to  file  a  revised 
PGA  clause  that  conforms  to  all  the 
terms  and  conditions  of  the  rule.  A 
pipeline  that  elects  a  PGA  clause  must  - 
also  follow  the  Commission's 
regulations  regarding  comprehensive 
interperiod  income  tax  allocation. 

In  the  PGA  clause,  a  company  must 
choose  a  unit-of-purchase  or  unit-of- 
sales  methodology  for  computing  a 


current  adjustment  *'  and  for 
determining  the  monthly  deferrals  of 
purchased  gas  costs  to  Account  No. 
igi.'"  Both  the  current  adjustment  and 
the  gas  cost  deferrals  must  be  calculated 
using  the  same  methodology.  If  a 
company  did  not  use  the  same 
methodology  to  compute  costs  and 
adjustments,  the  pipeline  might  double 
recover  the  cost  of  gas  quantities  it 
could  not  sell  through  both  the  PGA  and 
through  a  NGA  section  4  rate  case.  The 
revised  PGA  clause  will  become 
effective  only  after  the  Commission 
issues  an  order  accepting  the  PGA 
clause  for  filing.  The  procedures  for 
implementing  the  revised  PGA  clause 
are  outlined  in  transition  rules  in 
S  154.310. 

2.  Three  Year  Requirement  to  Establish 
New  Base  Tariff  Rate 

Since  most  pipelines  already  use  the 
PGA  clause  option."*  the  final  rule  ties  a 
three-year  restatement  period  to  the 
effective  date  of  a  previously-effective 
base  tariff  rate,"*  instead  of  the 
effective  date  of  a  new  PGA  clause.  The 
restated  base  tariff  rate  uses  the  system 
average  cost  of  gas  established  by  a 
pipeline's  most  recent  PGA  filing. 

C.  Scheduled  Annual  and  Quarterly 
PGA  Filings.  §  154.304 

A  pipeline  that  elects  to  recover  its 
purchased  gas  costs  under  a  PGA  clause 
must  file  one  comprehensive  annual 
filing.  The  aimual  filing  must  include  a 
current  adjustment  for  the  next  three 
months  and  a  surcharge  rate  adjustment 
for  the  next  year.  During  the  year,  a 
pipeline  files,  at  three-month  intervals, 
three  quarterly  PGA  filings,  each 
proposing  a  current  adjustment.  At  the 
end  of  the  twelve-month  period,  a 
pipeline  files  its  next  annual  PGA. 

The  rule  establishes  a  schedule  of 
annual  quarteriy  PGA  effective  dates. 
This  schedule  is  based  on  the  annual  or 
semiannual  dates  set  forth  for  each 
pipeline  in  §  l54.38(d)(4)(iv)(a)  of  the 
PGA  regulations,  amended  by  this  rule. 
To  the  extent  possible,  the  new  schedule 
maintains  one  of  each  pipeline's 
historical  effective  dates. 


"  For  the  current  adjustment  the  unit-of- 
purchase  methodology  is  defined  in  S  154.302{m) 
and  the  unit-of-sales  methodology  is  defined  in 
S  lS4.302(n). 

»•  The  method  for  determining  monthly  deferrals 
to  Account  No.  191  on  either  a  unit-of-purchase  or 
unit-of-sales  basis  is  provided  in  {  lS4.30S(g)(l). 

■'  See,  note  4  supra. 

"  As  defined  in  proposed  i  154.302(c).  the 
effective  base  tariff  rate  is  the  rate  on  file  writh  the 
Commission  excluding  PGA  rates  or  other 
adjustments. 


D.  Annual  PGA  Filing.  §  154.305 

1.  Filing  Requirements 

A  pipeline  must  make  its  annual  PGA 
filings  at  least  60  days  before  the 
company's  annual  PGA  effective  date  in 
§  154.304(c).  Sixty  days  permits  a 
thorough  review  of  the  deferred  account 
to  evaluate  a  pipeline's  performance  in 
projecting  its  gas  costs  before  the  PGA 
adjustment  and  surcharge  go  into  effect. 
Any  issues  concerning  the  prudence  of  a 
pipeline's  gas  purchases  over  the  past 
year  will  be  considered  in  the  annual 
filing. 

In  its  annual  filing,  a  pipeline  must 
also  include  tariff  sheets  and  a  report 
showing  the  derivation  of  the  current 
adjustment  and  the  surcharge  rate.  The 
format  for  the  tariff  sheets  is  derived 
from  the  format  in  §  154.38(c)(4)(c)  of  the 
regulations  amended  by  this  final  rule. 

2.  Treatment  of  Change  in  Cost  of  Gas 
From  Various  Types  of  Suppliers 

Rate  changes  associated  with 
imported  natural  gas  must  be  allocated 
to  a  domestic  pipeline's  rates  consistent 
with  a  rate  design  methodology 
approved  by  the  Commission.  Thus,  the 
fiowthrough  of  supplier  cost  changes  on 
an  as-billed  basis  in  the  case  of 
imported  natural  gas  is  limited  to  reflect 
the  Commission's  policy  on  as-billed 
treatment  of  cost  changes  associated 
with  imported  natural  gas."  Domestic 
pipeline  supplier  rate  changes  must  be 
allocated  on  an  as-billed  basis  to  a 
pipeline's  two-part  rates  or  consistent 
with  the  pipeline's  one-part  rate  design. 

3.  Projecting  Purchased  Gas  Costs  To 
Determine  the  Current  Adjustment 

The  rule  establishes  the  procedure  for 
determining  the  current  adjustment 
using  projected  purchased  gas  costs.  The 
definition  of  "current  adjustment"  sets 
out  the  method  for  computing  the 
current  adjustment  (§  154.302(o)  of  the 
rule)  using  either  the  unit-of-purchase  or 
unit-of-sales  methodology  (§  154.302  (m) 
and  (n)  of  the  rule).  Projected  purchased 
gas  costs  are  based  on  purchases  over 
the  three-month  period  following  the 
annual  PGA  effective  date.  Moreover,  a 
pipeline  that  uses  the  unit-of-sales 
methodology  to  compute  a  current 
adjustment  must  also  use  the  best 
estimate  of  the  quantities  of  natural  gas 
the  pipeline  expects  to  sell  over  the 
three  months  following  the  annual  PGA 
effective  date.  For  each  projected 
purchase  of  natural  gas  from  a  non- 
pipeline  supplier,  a  pipeline  may 
estimate  the  purchase  rate  using  known 


and  measurable  changes  in  costs  based 
on  existing  contractual  obligations.  In 
contrast,  the  projected  rate  for  pipeline 
supplier  costs  must  be  the  effective  rate 
of  the  pipeline  supplier  filed  with  the 
Commission  on  the  PGA  effective  date 
of  the  purchasing  pipeline.  Projected 
spot  market  purchases  may  be  used  to 
determine  a  current  adjustment. 
However,  the  Commission  intends  to 
apply  review  criteria  similar  to  what 
were  established  in  prior  orders 
concerning  projections  of  spot 
purchases."* 

The  Commission  is  modifying  the 
criteria  for  supporting  the  projected  spot 
purchase  rate  and  the  duration  of  the 
spot  purchase  contract.  The  Commission 
now  will  require  a  pipeline  to 
demonstrate  for  each  projected  spot 
purchase  that  the  projected  rate  is  a 
known  and  measurable  rate  based  on 
contractual  obligations  which  are  in 
effect  on  the  date  the  PGA  is  filed  and 
that  the  terms  of  the  contract  will 
encompass  part  of  the  cost  projection 
period. 

As  in  the  past,  rates  used  for 
projecting  gas  costs  may  be  adjusted  by 
the  monthly  ceiling  price  escalations 
allowed  under  the  NGPA  if  the  supply  is 
still  subject  to  wellhead  price  controls 
under  Title  I.  Similarly,  a  pipeline  may 
not  project  the  costs  of  gas  that  cannot 
flow  into  the  company's  system  as  of  the 
current  adjustment  effective  date. 

E.  The  Surcharge  Rate.  §  154.305  (d).  (e) 
and(g) 

In  its  annual  PGA  filing,  a  pipeline 
must  adjust  its  PGA  rates  to  include  a 
twelve-month  surcharge  to  recover 
underrecovered  costs  or  to  refund 
overrecovered  costs  that  have 
accumulated  in  Account  No.  191  over 
the  twelve-month  deferral  period  ending 
four  months  before  the  surcharge  rate 
effective  date. 

1.  Surcharge  Balance 

The  surcharge  balance  consists  of  the 
balances  accumulated  in  the  current 
deferral  subaccount  of  Account  No.  191 
during  the  deferral  period  and  any  other 
costs  the  Commission  allows  a  pipeline 
to  include  in  the  surcharge  balance. 
These  other  costs  would  include 
extraordinary,  non-recurring  costs,  such 
as  retroactive  repricing  of  company- 
owned  production  pursuant  to  Order  No. 
391."*  "The  balances  accumulated  in  the 


current  deferral  subaccount  of  Account 
No.  191  include: 

(1)  The  monthly  deferrals  of 
purchased  gas  costs  during  the  twelve- 
month deferral  period; 

(2)  Any  adjustments  to  prior  months' 
costs; 

(3)  The  transfer  of  any  unamortized 
surcharge  balance  from  a  prior 
surcharge  rate  Amortization  period; 

(4)  Any  adjustments  to  prior  months' 
revenue  due  to  a  revision  to  the  prior 
months'  sales  level  if  a  unit-of-sales 
methodology  is  adopted; 

(5)  Carrying  charges  (interest) 
accumulated  in  the  deferral  period;  and 

(6)  The  transfer  from  the  refund, 
revenue  credits,  and  billing  adjustment 
subaccount  of  amounts  not  yet  refunded 
in  cash. 

2.  Monthly  Deferred  Gas  Costs 

The  rule  specifies  how  to  compute 
monthly  deferrals  of  underrecovered  or 
overrecovered  purchased  gas  costs 
under  the  unit-of-purchase  or  unit-of- 
sales  methodology.  In  determining 
monthly  deferrals,  a  pipeline  may  only 
include  the  actual  cost  of  gas  quantities 
purchased  during  the  month.  "These  costs 
may  include  wellhead  purchases, 
wellhead  intracompany  transfers,  field 
line  purchases,  gasoline  plant  purchases, 
transmission  line  purchases,  non- 
concurrent  exchange  transactions 
authorized  by  contract,  severance  faxes, 
production  related  costs,  and  unpaid 
accruals.  In  addition,  a  pipeline  using  a 
unit-of-sales  methodology  must  adjust 
its  monthly  actual  purchased  gas  costs 
to  reflect  the  effect  of  imbalances  in  its 
exchange  and  transportation 
transactions.  In  order  to  determine  its 
monthly  deferrals,  a  pipeline  that  uses  a 
unit-of-purchase  methodology  must 
multiply  the  difference  between  (1)  the 
actual  unit  cost  of  gas  for  that  month 
and  (2)  the  appropriate  projected  unit 
cost  or  gas  recovered  by  the  applicable 
purchase  quantities." 

Similarly,  a  pipeline  that  uses  a  unit- 
of-sales  methodology  determines  its 
monthly  deferrals  by  calculating  its  total 
purchased  gas  costs  for  the  month  and 
the  revenues  received  from  its  gas 
sales."^ 


"  See  Natural  Gas  Pipeline  Company  of  America. 
Opinion  No.  256.  37  FERC  l  61.215  (1986):  Opinion 
No.  256-A.  39  FERC  ?  61.218  (1987). 


•*  See  note  12.  supra. 

»'  Production  under  section  2(21)  of  the  Natural 
Gas  Policy  Act  of  1978.  49  FR  33849  (Aug.  27. 1984). 
FERC  Slats,  and  Regs..  1982-1985  Regulations 
Preambles,  ^  30.588  (1984). 


"  Because  a  pipeline  that  uses  a  unit-of-purchase 
methodology  may  not  be  compensated  through  its 
PGA  for  the  costs  of  the  differences  between  the 
quantities  purchased  and  the  quantities  sold,  the 
actual  total  cost  of  gas  may  not  be  recovered 
through  the  pipeline's  PGA  rates,  and  those 
differences  may  instead  be  included  in  a  geneidl 
rate  filing  under  §  154.63. 

"  A  pipeline  that  uses  a  unit-of-sales 
methodology  can  be  compensated  through  the  PGA 
for  compressor  station  use  or  other  operation 
factors.  For  purposes  of  determining  monthly 

Continued 
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In  general,  the  normal  cycle  for  the 
billing  receipt  and  payment  of  gas 
purchases  by  a  pipeline  is  60  days  from 
the  month  of  purchase.  For  this  reason, 
any  amounts  that  are  paid  or  become 
known  but  are  still  unpaid  within  60 
days  from  a  purchase  month  must  be 
reflected  as  an  actual  gas  cost  for 
purposes  of  determining  monthly 
deferrals  for  that  month. 

F.  Unpaid  Accrual  Restrictions, 
§  154.305(f) 

I 

A  pipeline  must  record  certain 
expenses  for  gas  delivered  (or  service 
rendered  for  gas  delivered)  that  remain 
unpaid  after  the  60-day  billing  and 
payment  cycle  ("unpaid  accruals")  as  a 
monthly  gas  cost.  Only  the  "suspended 
payable"  type  of  unpaid  accruals  are 
recognized  as  gas  costs  and  not  the 
"accrue-but-don't-pay"  type.  Suspended 
payables  are  considered  gas  costs 
because  not  only  have  the  pipeline's 
ratepayers  received  the  benefit  of  the 
gas  supply  associated  with  the  unpaid 
accrual,  but  the  costs  are  known 
amounts.  In  contrast,  "accrue-but-don't- 
pay"  are  not  recognized  as  gas  costs 
because  these  amounts  are  not  known 
and  measurable.  In  order  to  prevent 
unjust  enrichment,  the  rule  requires  a 
pipeline  to  list  and  describe  in  each 
annual  filing  each  unpaid  accrual  which 
has  remained  unpaid  for  three  or  more 
years  from  the  month  it  was  originally 
recognized  as  a  gas  cost  to  the  end  of 
the  current  deferral  period.  The  pipeline 
would  have  to  provide  justification  and 
request  the  Commission's  approval  to 
continue  recognizing  the  unpaid 
accruals  listed  as  gas  costs.  If  the 
Conunission  does  not  approve  the 
continued  recognition  of  any  of  the 
unpaid  accruals  listed  as  a  gas  cost,  the 
pipeline  must  credit  the  unpaid  amount 
to  the  current  refund  subaccount  of 
Account  No.  191.  If  a  pipeline  does 
eventually  pay  an  outstanding  accrued 
cost  that  was  previously  credited  to 
Account  No.  191,  the  pipeline  may 
recover  the  amount  through  its  deferred 
account  surcharge  rate  by  debiting  the 
payment  to  Account  No.  191. 

G.  Carrying  Charges,  §  154.305(h) 

A  pipeUne  must  reimburse  its 
customers  for  the  time  value  of  unpaid 
accruals  collected  as  gas  costs.  To 
compensate  the  ratepayers  for  the  time 
value  of  the  monies  they  have  paid  to 
the  pipeline  before  the  pipeline  has  paid 
the  supplier,  the  final  rule  requires  a 
pipeline  to  effectively  credit  carrying 


charges  to  the  customer  for  all  unpaid 
accrual  amounts  included  on  the 
pipeline's  books  that  have  been 
collected  through  the  pipeline's  rates. 

The  rule  requires  a  pipeline  to 
compute  carrying  charges  on  the 
Account  No.  191  balances,  A  pipeline 
computes  the  carrying  charge  by 
multiplying  the  carrying  charge  rate  by 
the  carrying  charge  base.  The  carrying 
charge  rate  is  calculated  by  dividing  the 
annualized  quarterly  rate  provided  in 
the  Commission's  regulations  by  the 
number  of  days  in  the  year  and 
multiplying  the  result  by  the  number  of 
days  in  the  applicable  month.  A  carrying 
charge  base  is  calculated  for  the 
refunds,  revenue  credits  or  billing 
adjustments  subaccount  and  a  separate 
carrying  charge  base  is  calculated  for  all 
other  subaccounts  of  Account  No.  191. 

The  carrying  charge  base  for  all  the 
subaccounts  of  Account  No.  191  must 
reflect  the  Commission's  requirements 
of  comprehensive  interperiod  income 
tax  allocation.  Moreover,  the  carrying 
charge  base  for  refunds,  revenues 
credits,  and  billing  adjustments  is  not 
adjusted  for  the  activity  recorded  in  the 
other  subaccounts  of  Account  No.  191. 
In  contrast,  the  carrying  charge  base  for 
the  other  subaccounts  of  Account  No. 
191  must  be  adjusted  for  exchange, 
storage,  and  unpaid  accruals. 

Similarly,  the  rule  provides  that  the 
carrying  charge  base  for  these  other 
costs  must  also  be  adjusted  for 
annualized  LIFO  inventory  accounting 
or  any  other  estimated  inventory  costing 
methodology  and  the  assignment  of 

costs  for  exchange  transactions  and 

transportation  imbalances. 

H.  Refunds,  §  154.305(i) 

The  rule  requires  a  pipeline  to  make  a 
lump  sum  distribution  of  refimd 
amounts,  once  the  refund  amounts 
exceed  certain  thresholds.  A  pipeline 
must  credit  the  jurisdictional  portion  of 
refunds  (with  interest),  billing 
adjustments,  or  revenue  credits  it 
receives  to  a  separately-identified 
subaccount  of  Account  No.  191."  A 
pipeline  must  determine  at  the  end  of 
each  month  whether  the  refund 
subaccount  balance  of  Account  No.  191 
has  reached  the  threshold  level.  In 
computing  the  threshold  amount,  the 
pipeline  would  include  carrying  charges 
on  the  accumulated  refund  balances  as 
part  of  the  balance. 

Within  30  days  of  the  end  of  a  month 
in  which  the  refund  subaccount  balance 
reaches  one  cent  per  MMBtu  of  the 
latest  12  months  of  actual  sales  or  $2 


million,  whichever  is  lower,  a  pipeline 
must  make  a  cash  disbursement.  For 
those  refimds  based  on  commodity 
rates,  the  disbursement  is  apportioned 
among  the  pipeline's  jurisdictional 
customers  based  on  the  ratio  of  an 
individual  customer's  latest  12  months 
of  purchases  to  the  pipeline's  latest  12 
months  of  actual  sales  for  the  same  12- 
month  period.  For  demand  related 
refunds,  the  final  rule  requires 
apportionment  based  on  the  customer's 
demand  billing  determinants  during  the 
overcharge  period. 

Any  refimd  balance  remaining  in  the 
refund  subaccoimt  at  the  end  of  the  12- 
month  deferral  period  of  an  annual  PGA 
must  be  cleared  from  the  refund 
subaccount.  A  pipeline  has  the  option  of 
refunding  the  remaining  amounts  to  its 
customers  through  a  cash  disbursement 
or  by  transferring  the  balance  to  the 
current  deferral  subaccount  to  be 
surcharged.  A  refund  report  that  shows 
how  the  pipeline  disbursed  its  refunds 
would  be  filed  with  each  annual  filing. 

/.  Exchange  and  Transportation 
Imbalances,  §  154.3050) 

As  in  the  past,  exchange  transactions 
and  transportation  imbalances  that 
cause  an  imbalance  between  receipts 
and  deliveries  of  gas  may  not  affect  the 
calculation  of  monthly  deferred 
purchased  gas  costs.*'  Accordingly,  the 
definition  of  "exchange-in"  quantities 
(receipts  exceeding  deliveries)  and 
"exchange-out"  quantities  (deliveries 
exceeding  receipts)  includes  concurrent, 
and  nonconcurrent  exchange 
transactions  and  transportation 
imbalances.*"" 

/.  Assessment  of  Past  Performance, 
§154.306 

After  a  pipeline  files  its  annual  PGA 
filing,  the  Commission  will  consider 
issues  raised  by  customers'  protests, 
including  whether  a  pipeline's  practices 
violated  the  fraud  and  abuse  standards 
of  section  601  of  the  NGPA.  The 
Commission  also  will  review  a 
pipeline's  performance  in  projecting  gas 
costs  during  the  l2-month  deferral  period 
at  the  time  of  the  annual  PGA  filing. 
Without  prior  Commission  approval  a 
pipeUne  may  include  in  a  surcharge 
balance  any  underrecovered  gas  costs 
accumulated  in  each  of  four  test 
intervals,  provided  these 


underrecovered  gas  costs  do  not  exceed, 
in  each  interval,  three  percent  of  the 
company's  projected  gas  costs.  The 
Commission  must  approve  recovery  of 
any  amounts  that  equal  or  exceed  three 
percent  of  its  projected  gas  costs. 

The  Commission  will  assess  a 
pipeline's  past  performance  in  four 
"test"  intervals  within  the  12-month 
deferral  period.  Specifically,  the  final 
rule  establishes  the  following  test 
intervals:  the  first  four  months  of  the 
deferral  period;  the  next  three  months  of 
the  deferral  period;  the  next  three 
months,  and  finally,  the  remaining  two 
months  of  the  deferral  period  (months 
eleven  and  twelve).  The  intervals  match, 
as  closely  as  possible,  the  effective 
dates  for  any  new  ceiling  rates 
established  in  either  an  annual  or 
quarterly  PGA  filing. 

Under  the  rule,  a  pipeUne  is  required 
to  determine  which  gas  costs  will 
require  specific  Commission  approval 
for  surcharge  recovery  within  each  test 
interval.  This  calculation  is  a  four-step 
process.  First,  the  pipeline  must  compute 
its  actual  cost  of  gas  purchased  for  each 
test  interval  »">  which  will  be  the  sum 
'  of  the  actual  cost  of  gas  purchased  that 
is  used  to  determine  monthly  deferrals 
of  underrecovered  or  overrecovered 
purchased  gas  costs  under 
§  154.305(g)(1).  These  actual  gas  costs 
must  exclude  adjustments  for  exchange 
transactions  and  transportation 
imbalances  and  out-of-period 
adjustments. 

Second,  the  pipeline  subtracts  the  test 
interval's  actual  cost  of  gas  purchased 
from  the  test  interval's  "test  amount." 
The  "test  amount"  is  determined  by  first 
calculating  the  computed  projected  gas 
costs  for  the  test  interval.  To  do  this  a 
pipeline  first  allocates  the  quantities  of 
natural  gas  purchased  and  received  to 
each  current  adjustment  in  effect  in  the 
test  interval  and  then  multiplies  these 
quantities  by  a  projected  average 
rate.'"*  The  projected  average  rate  is 
derived  by  dividing  the  projected  gas 
costs  the  pipeline  used  to  calculate  each 
current  adjustment  by  the  related 
quantities  of  gas  the  pipeline  projected 
to  purchase  during  each  current 
adjustment  effective  period. 

Third,  the  computed  projected  gas 
costs  for  the  test  interval  are  then 


deferrals  on  a  unit-of-sale«  basis  when  more  than 
one  currenl  adjustment  is  in  effect  in  a  month,  a 
pipeline  must  allocate  the  volumes  sold  under  each 
cuirenl  adjustment  in  effect. 


••  The  revenue  credita  may  include  transportation 
revenue  credits  or  any  other  credits  the  Commission 
designates. 


»»  See  Mid-Louisiana  Gas  Company.  34  FERC 
H  61,051  (1986):  United  Gas  Pipeline  Company.  34 
FERC  II  61,052  (1986).  The  Commission  ordered 
pipelines  to  adopt  a  speciHc  methodology  to  remove 
the  effects  of  out-of-balance  concurrent  exchange 
transactions  from  their  rates. 

'<>•  "Exchange-in"  is  defined  in  i  154J02(h)  and 
"Exchange-out"  is  defined  in  S  154.302(1). 


■<>■  The  pipeline  must  only  include  the  gas  cost 
components  that  were  used  to  compute  the  current 
adjustments  in  effect  during  the  test  interval  to 
compute  the  actual  cost  of  gas  purchased. 

">*  The  Commission  would  consider  any 
reasonable  method  for  allocating  quantities.  For 
example,  a  pipeline  may  allocate  the  purchase 
quantities  based  on  the  number  of  days  in  a  month 
that  the  related  current  adjustment  was  in  effect. 
The  pipeline  could  also  allocate  the  purchase 
quantities  based  on  the  quantities  of  gas  sold  under 
each  current  adjustment. 


multiplied  by  1.03  to  arrive  at  the  test 
amount. 

Fourth,  the  pipeline  subtracts  a  test 
interval's  actual  costs  from  the  test 
amount.  Any  costs  that  remain  may  be 
included  in  the  PGA  filing  surcharge 
balance,  but  collection  of  these  cost 
must  be  approved  by  the  Commission. 
Amounts  below  the  review  threshold  of 
three  percent  in  one  test  interval  cannot 
be  used  to  offset  amounts  at  or  above 
the  threshold  in  other  intervals.  The  rule 
provides  that  the  pipeline  must  include 
the  computation  of  the  test  results  in  its 
aimual  filing  (in  schedule  Dl  of  the 
proposed  Form  542)  and  that  it  must 
specify  any  costs  that  require  prior 
approval  for  surcharge  recovery.  An 
example  of  the  assessment  test 
calculations  appears  in  Appendix  B. 

K.  Quarterly  PGA  Filing,  §  154.308 

The  quarterly  filing  revises  the  current 
and  cumulative  adjustments  to  a 
pipeline's  existing  rates  to  reflect 
changes  in  gas  costs  which  have 
occurred  three,  six,  and  nine  months 
from  the  effective  date  of  the  last  annual 
filing.  A  pipeline  must  submit  tariff 
sheets  30  days  before  the  quarteriy  PGA 
effective  date  that  reflect  these  revisions 
in  the  same  format  as  the  "Notice  of 
Purchased  Gas  Cost  Adjustment  Rate 
Change"  specified  in  proposed  §  154.305 
for  annual  fihngs.  Additionally,  the  rule 
requires  the  pipeline  to  submit  three 
months  of  projected  cost  data  with  the 
quarterly  filing  which  is  outlined  in 
Schedule  Ql  of  the  proposed  revised 
FERC  Form  No.  542-PGA.  The  projected 
cost  data  underlying  the  quarterly 
adjustment  must  be  computed  in  the 
same  manner  as  in  the  annual  PGA 
current  adjustment  in  proposed 
§  154.305(c). 

The  projected  average  cost  of 
purchased  gas  established  in  a  quarterly 
filing  would  be  the  ceiling  for  any 
interim  adjustments  filed  under 
proposed  §  154.309  during  that  quarter. 
In  other  words,  the  cost  of  gas 
underlying  an  interim  adjustment  could 
not  exceed  the  projected  average  cost  of 
gas  in  the  quarterly  filing  in  effect  or,  if 
applicable,  Uie  out-of-cycle  PGA  filing  in 
effect.  Moreover,  a  pipeline  could  not 
file  a  revised  surcharge  rate  in  the 
quarterly  filing. 

To  simplify  the  PGA  review  process, 
the  rule  provides  that  all  challenges  to  a 
pipeline's  purchasing  practices  as 
reflected  in  a  quarterly  filing  would 
have  to  be  raised  when  the  pipeline  files 
its  neJit  annual  PGA.  The  Commission 
intends  that  the  quarterly  adjustments 
would  go  into  effect  subject  to  refund 
and  subject  to  revisions  for  errors  in 
mathematical  computation  of  rates. 


typographical  errors  on  the  tariff  sheets, 
or  an  accounting  error  that  affects  the 
computation  of  a  quarterly  adjustment. 

L.  Interim  Adjustments,  §  154.309 

The  final  rule  allows  a  pipeline  to 
adopt  a  PGA  clause  in  its  tariff  that 
permits  interim  adjustments  to  its  rates. 
The  adjusted  rates  may  not  exceed  the 
ceiling  established  in  the  pipeline's  last 
scheduled  PGA  filing  or  fully  supported 
out-of-cycle  PGA  filing.  Moreover,  these 
interim  adjustments  may  only  track 
known  and  measurable  changes  in  gas 
costs.  Known  and  measurable  changes 
in  cost  are  cost  changes  a  pipeline  has  a 
reasonable  basis  for  believing  will 
occur.  Adjustment  may  take  effect  upon 
a  24-hour  notice  to  the  Commission, 
applicable  state  commissions,  and  other 
interested  parties. 

M  Transition  Rules,  §  154.310 

The  transition  rules  are  intended  to 
provide  an  orderly  transition  from  the 
existing  PGA  regulations.  Every  pipeline 
choosing  to  use  a  PGA  clause  must  file  a 
new  current  adjustment  and  a  surcharge 
rate  on  May  1. 1988,  which  becomes 
effective  on  June  1, 1988.  Also,  these 
pipelines  must  file  tariff  sheets  reflecting 
a  new  PGA  clause  that  adopts  the  terms 
and  conditions  of  the  new  PGA 
regulations  on  May  1, 1988,  to  be 
effective  on  June  1, 1988. 

The  transition  rules  permit  a  pipeline 
to  retain  certain  terms  and  conditions 
from  its  existing  PGA  clause  during  the 
transition  period.  Of  particular  note,  a 
pipeline  may  retain  its  existing 
methodology  for  computing  a  current 
adjustment  and  monthly  deferrals  to 
Account  No.  191  until  the  pipeline  files 
its  first  request  for  a  general  rate  change 
under  §  154.63  of  the  regulations,  after 
June  1. 1988.  The  transition  rules  allow  a 
pipeline  to  amortize  its  deferred  gas 
costs  that  accumulated  in  Account  No. 
191  before  the  new  regulations  take 
effect. 

The  transition  rules  provide  that  if 
June  1, 1988,  is  also  the  scheduled 
effective  date  for  a  pipeline's  annual  or 
quarterly  PGA.  the  pipeline  would  file  a 
tariff  sheet  that  reflects  the  rate  change 
in  the  annual  format  specified  in 
§  154.305(a)  or  the  quarterly  format 
specified  in  §  154.308(b].  The  pipeline 
must  support  the  current  adjustment 
with  reports  filed  in  the  FERC  Form  No. 
542-PGA  for  either  the  annual  or 
quarterly  PGA  depending  on  which  type 
of  filing  was  effective  on  June  1, 1988. 

If  June  1, 1988,  is  not  an  effective  date 
for  a  pipeline's  annual  or  quarterly  PGA 
filings,  the  pipeline  must  compute  an 
initial  current  adjustment  to  be  effective 
until  the  pipeline's  first  scheduled 
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annual  or  quarterly  PGA  effective  date. 
The  tariff  sheet  filed  by  the  pipeline 
would  be  in  the  quarterly  format 
specified  in  §  154.308(b).  The  current 
adjustment  would  be  supported  by  the 
Form  No.  542-PGA  Schedule  Ql. 

Under  the  transition  rules,  a  pipeline 
must  also  file  a  surcharge  rate  to  be 
effective  on  the  new  PGA  date.  The 
surcharge  rate  that  is  filed  would 
depend  on  whether  a  pipeline  is 
continuing  to  amortize  a  surcharge 
balance  from  the  last  PGA  in  effect 
before  the  June  1, 1988,  date.  This  period 
is  described  in  the  transition  rules  as  the 
"existing  surcharge  rate  amortization 
period." 

The  transition  rules  allow 
amortization  of  an  existing  surcharge 
balance  to  continue  for  the  length  of 
time  the  underlying  deferred  gas  costs 
are  accumulated  in  Account  No.  191.  If 
the  existing  surcharge  rate  amortization 
period  runs  over  the  lune  1, 1988,  date, 
the  pipeline  must  file  the  existing 
surcharge  rate  to  be  effective  on  the 
June  1, 1988.  date.  If  the  existing 
surcharge  rate  amortization  period  ends 
by  ]une  1. 1988,  the  pipeline  must  file  a 
new  surcharge  rate  to  be  effective  on 
June  1. 1988.  The  amortization  period  for 
the  new  surcharge  to  be  effective  on 
June  1. 1988,  is  defined  as  the  "new 
surcharge  rate  amortization  period."  If 
the  pipeline's  first  annual  PGA  effective 
date  is  on  June  1. 1988,  the  new 
surcharge  rate  would  be  included  as 
part  of  the  annual  filing. 

The  transition  rules  require  that  a 
pipeline  must  file  tariff  sheets  30  dajrsj 
before  the  end  of  either  a  new  or 
existing  surcharge  rate  amortization 
period  to  eliminate  or  change  the  new  or 
existing  surcharge  rate  as  of  the  end  of 
the  amortization  period.  The  regulation 
I>rovide8  that  a  surcharge  balance  must 
not  be  amortized  for  longer  than  12 
months. 

The  surcharge  rate  a  pipeline  files 
after  June  1, 1988,  depends  on  when  a 
pipeline's  initial  annual  PGA  filing 
becomes  effective.  If  the  initial  annual 
PGA  becomes  effective  on  the  June  1. 
1988.  date,  the  pipeline  must  file  a 
subsequent  surcharge  rate  with  its 
second  annual  PGA.  If  a  pipeline's 
initial  annual  PGA  becomes  effective 
after  the  end  of  the  new  surcharge  rate 
amortization  period  (for  the  new 
surcharge  rate  effective  on  June  1. 1988). 
the  pipeline  must  file  a  subsequent 
surcharge  ratewith  the  initial  aiuiual 
PGA.  If  a  pipeline's  initial  annual  PGA 
becomes  effective  during  the  new 
surcharge  rate  amortization  period  (for 
the  new  surcharge  rate  effective  on  June 
1. 1988),  the  pipeline  must  retain  the  new 
surcharge  rate  in  the  initial  annual  PGA 


and  file  a  subsequent  surcharge  rate 
with  its  second  annual  PGA  filing. 

The  surcharge  rate  a  pipeline  files 
after  June  1, 1988.  when  the  existing 
surcharge  rate  amortization  period  (for 
the  surcharge  in  effect  before  June  1. 
1988)  continues  beyond  the  June  1, 1988, 
date,  would  depend  on  when  a 
pipeline's  initial  annual  PGA  rates 
become  effective.  As  mentioned  above, 
the  existing  surcharge  rate  would  be 
filed  to  be  effective  on  June  1, 1988.  If  a 
pipeline's  initial  annual  PGA  becomes 
effective  during  the  existing  surcharge 
rate  amortization  period,  the  pipeline 
must  retain  the  existing  surcharge  rate 
in  the  initial  annual  PGA.  The  pipeline 
must  file  a  subsequent  surcharge  rate  30 
days  before  the  end  of  the  existing 
surcharge  rate  amortization  period  to  be 
effective  the  day  after  the  end  of  the 
existing  surcharge  rate  amortization 
period.  If  a  pipeline's  initial  annual  PGA 
becomes  effective  after  the  end  of  the 
existing  surcharge  rate  amortization 
period,  the  pipeline  must  file  a 
subsequent  surcharge  rate  with  its  initial 
annual  PGA. 

The  length  of  the  various  surcharge 
amortization  periods  that  will  occur 
during  the  transition  period  will  depend 
on  the  number  of  months  the  deferred 
gas  costs  have  accumulated  in  the 
appropriate  subaccount  of  Account  No. 
191.  This  reflects  the  Commission's 
policy  of  allowing  amortization  of 
deferred  gas  costs  over  a  similar  period 
of  time  as  the  period  the  deferrals 
accumulated. 

The  general  rule  for  all  surcharges  a 
pipeline  files  with  an  initial  annual  PGA 
filing  is  to  allow  amortization  of 
deferrals  that  accumulated  up  to  four 
months  before  the  annual  PGA  becomes 
effective.  An  exception  to  the  general 
rule  is  when  the  initial  annual  PGA 
becomes  effective  on  June  1, 1988,  and 
the  existing  surcharge  rate  amortization 
period  ends  the  day  before  the  June  1, 
1988,  date.  In  this  case,  a  pipeline  must 
file  a  new  surcharge  rate  with  the 
annual  PGA  to  amortize  deferrals  that 
accumulated  up  to  three  months  before 
June  1, 1988.  If  a  pipeline  files  a  new 
surcharge  rate  to  be  effective  on  a  date 
other  than  the  date  the  initial  annual 
PGA  becomes  effective,  the  general  rule 
provides  for  amortization  of  deferred 
gas  costs  accumulated  up  to  three 
months  before  the  surcharge  rate 
becomes  effective.  To  illustrate  the 
operation  of  the  transition  rules. 
Appendix  C  includes  a  series  of 
hypothetical  transition  scenarios. 

TV.  Revised  FERC  Form  No.  542-PGA 

As  previously  discussed,  the 
Commission  is  retaining  the  requirement 
that  pipelines  file  supporting 


information  with  their  PGA  filings  in  a 
standardized  format  prescribed  in  FERC 
Form  542-PGA.  In  addition,  the 
Commission  will  require  that  all  data 
supporting  the  rate  adjustments  filed 
with  the  annual  and  quarteriy  PGAs  be 
submitted  on  nine-track  computer  tapes. 
For  purposes  of  providing  copies  of  the 
annual  and  quarterly  PGA  filings  to 
customers  and  interested  state 
commissions,  a  pipeline  must  provide  a 
paper  copy  of  the  revised  Form  542  as 
contained  in  Exhibit  C  unless  the 
customers  or  state  commissions  agree  to 
accept  the  magnetic  tape  format.  Also, 
the  suggested  format  for  the  interim 
PGA  support  (Schedule  Fl)  will  be 
submitted  in  a  paper  copy.  To  assist 
pipelines  in  the  preparation  of  their 
magnetic  tape  submissions,  the  revised 
Form  542  includes  in  Exhibit  D.  specific 
instructions  for  filing  on  magnetic  tape. 

The  Commission  will  review  each 
magnetic  tape  a  pipeline  submits  to 
determine  if  the  tape  contains  the 
minimum  data  the  Commission  needs  to 
complete  processing.  The  Energy 
Information  Administration  (EIA)  will 
make  available  before  the 
implementation  of  the  new  reporting 
requirements  the  details  concerning  the 
software  programs  the  Commission  will 
use  to  evaluate  the  sufficiency  of  a 
magnetic  tape  submission. 

The  Commission  recognizes  that  filing 
data  on  magnetic  computer  tape  may 
involve  a  special  hardship  for  some 
companies.  Certain  companies  will  need 
additional  time  to  comply  with  the 
computer  tai>e  requirement  or  the  cost  of 
compliance  for  a  particular  company 
may  be  prohibitive.  For  these  reasons, 
the  Commission  will  consider  requests 
for  waiver  of  the  computer  tape  filing 
requirement.  A  waiver  may  be  granted 
on  a  permanent  basis  or  it  may  be 
temporary  depending  on  the  basis  of  the 
request.  If  such  a  waiver  is  granted  to  a 
pipeline,  the  pipeline  will  be  required  to 
submit  the  annual  and  quarterly 
supporting  information  in  the  paper 
format  provided  at  Exhibit  C  of  the 
revised  Form  542. 

The  Form  542  is  revised  to  reflect  the 
final  rule's  changes  in  the  PGA 
mechanism  and  to  collect  other 
information  that  is  of  interest  to  the 
Commission.  In  particular,  the  Form  542 
revisions  reflect  the  required  method  for 
computing  monthly  deferrals,  carrying 
charges,  and  quarterly  compounding  of 
interest  specified  in  the  rule.  A 
mandatory  format  for  reporting  activity 
in  the  subaccounts  of  Account  No.  191  is 
also  included  in  the  Form  542.  Although 
the  rule  requires  certain  changes  to  the 
Form  542  format,  the  majority  of  the 
information  that  is  required  from 


pipelines  is  identical  to  the  information 
now  collected  in  the  present  Form  542. 
The  Form  542  retains  in  Exhibit  A  the 
current  price  category  codes  used  in  the 
exisUng  Form  542.  However,  the  Exhibit 
A  is  expanded  in  the  final  rule  to 
incorporate  certain  NGPA  codes  that 
indicate  whether  or  not  certain 
purchases  of  gas  remain  committed  or 
dedicated  to  interstate  conunerce.  These 
pricing  codes  replace  the  reporting 
requirement  proposed  by  the  NOPR  that 
a  pipeline  identify  the  commitment 
status  of  each  gas  purchase.  Certain 
special  pricing  codes  are  added  to 
identify  the  rate  components  of  pipeline 
purchases,  minimum  bill  payments,  or 
purchases  under  section  311  of  the 
NGPA. 

Exhibit  B  also  retains  the  listing  of 
FERC  geographical  names  for  regional 
source  of  supply. 

In  addition,  the  final  rule  revises 
certain  elements  of  the  Form  542  in 
response  to  requests  for  clarification  of 
the  format  issued  in  the  NOPR.  The 
paper  copy  format  of  Exhibit  C  is 
revised  to  incorporate  all  the  data 
reporting  elements  of  the  magnetic  tape 
format.  Thus,  the  paper  copy  version  of 
Schedule  Al  now  contains  die  detailed 
rate  components  that  appear  in  the 
magnetic  tape  format.*"*  These  data 
elements  are  cross  referenced  to  their 
location  (by  sequence  number)  as  they 
will  appear  in  the  magnetic  tape  format. 
This  revision  provides  all  parties  with 
access  to  the  same  data  whether  they 
are  referencing  the  paper  copy  or  the 
magnetic  tape  8ubmissi<m  of  a  filing. 
The  paper  copy  reporting  (rf  the 
calculation  of  carrying  charges  in 
Exhibit  C  is  also  revised  to  be  consistent 
with  the  magnetic  tape  format. 

The  information  to  support  the  annual 
PGA  filing  will  be  reported  In  the 
following  schedules. 

1.  Annual  General  Information  Report 

The  Aimual  General  Information 
report.  Schedule  Gl.  reports  general 
information  applicable  to  all  the 
schedules  in  the  annual  filing.  This 
information  consists  of  the  company 
name,  effective  date  of  the  rate  change, 
the  ending  date  of  the  actual  purchase 
period  reported,  the  number  of  months 
of  the  actual  purchase  period,  and  the 
number  of  months  of  projected  purchase 
data.  In  addition.  Schedule  Gl  reports 
the  grand  totals  for  actual  and  projected 
purchase  costs  and  purchase  quantities, 
and  the  actual  and  projected  average 
rate  for  all  the  purchases  reflected  in  the 
annual  filing. 


2.  Gas  Purchases  Report 

The  Gas  Purchases  Report,  Schedule 
Al,  collects  detailed  data  on  a  pipeline's 
actual  purchases  for  the  twelve-month 
period  ending  four  months  before  the 
effective  date  of  the  annual  PGA.  In 
addition.  Schedule  Al  reports  the 
pipeline's  projected  purchases  for  the 
first  quarter  of  the  annual  cycle.  The 
instructions  for  reporting  the  quarterly 
projection  reflects  the  final  rule's 
allowance  for  estimates  of  price  based 
on  known  and  measurable  changes  in 
gas  cost.  Schedule  Al  also  collects  a 
pipeline's  best  estimate  of  its  annual 
purchase  quantities  and  costs. 

The  actual  purchase  record  reflects 
the  emphasis  the  Conunission  is  placing 
on  obtaining  actual  purchase  data.  The 
actual  purchase  record  details  the 
components  of  the  actual  rate  paid  for 
individual  purchases  over  a  twelve- 
month period.  The  organization  of  actual 
and  projected  purchase  data  in  this 
report  by  geographic  area,  NGPA 
category/subcategory  (or  special  pricing 
category/subcategory),  and  FERC 
Uniform  System  of  Accounts  is  similar 
to  what  is  now  required  in  the  Form  542. 

The  final  rule  does  not,  however, 
require  pipelines  to  report  their  actual 
purchases  in  monthly  submissions. 
Thus,  Schedule  Al  reflects  the  deletion 
from  the  Form  542  of  the  monUily  Actual 
Gas  Purchases  Record — ^Record  2. 

The  revised  Form  542  will  require  a 
pipeline  to  identify  any  actual  or 
projected  spot  market  purchases  by  a 
"spot  market  indicator."  However,  the 
Commission  is  deleting  the  "Order  No. 
451  Indicator"  that  is  die  identification 
of  contracts  subject  to  renegotiation 
under  Commission  Order  No.  451,"'* 
proposed  in  the  NOPR.  Instead,  die 
revised  Form  542  will  require  each 
pipeline  to  include  a  report  of  its 
negotiations  resulting  from  the 
implementation  of  Order  No.  451.  This 
report  will  be  submitted  in  Schedule 
Dl— Supporting  Information  and  will 
include  for  each  renegotiation 
package  »"»:  (1)  The  name  of  the 
producer  with  whom  the  pipeline 
renegotiated;  (2)  the  sequence  numbers 
where  the  renegotiated  transactions 
appear  in  Schedule  Al;  (3)  the  NGPA 
categories  involved  in  the  renegotiation; 
(4)  the  date  of  the  renegotiation;  (5)  die 
rates  before  and  after  the  renegotiation; 
(6)  the  contract  number(s)  involved  in 
the  renegotiation;  and  (7)  an  indication 


""  E.g..  "Volume  AdiuatmentK"  "Out  of  Period 
Costs;"  "Actual  Order  No.  94  Costs;"  "Actual 
Gathering  Costs:"  and  "Actual  Other  Costs." 


">«  Specifically,  the  good  faith  negotiation 
provisions  in  18  CFR  270.201  (1967). 

"*'  The  Commission  recognizes  that  one  or  more 
contracts  may  be  considered  under  a  single 
renegotiation.  When  a  group  of  contracts  are 
renegotiated  together,  they  must  be  reported  as  a 
renegotiation  paclcage. 


whether  the  renegotiations  were 
conducted  on  a  voluntary  basis  or  were 
pursuant  to  the  one-time  good  faith 
negotiation  rule. 

In  addition,  the  Commission  will 
require  a  pipeline  to  identify  any 
purchases  that  it  discontinued  due  to  a 
failure  to  reach  an  agreement  with  its 
producer  suppliers  during  the 
renegotiations  under  Order  No.  451.  The 
Commission  believes  that  the  reporting 
of  Order  No.  451  transactions  in  this 
format  will  reduce  the  reporting  burden 
on  pipelines  since  the  information  will 
only  be  required  when  the  purchase 
contracts  are  renegotiated  instead  of 
whenever  a  renegotiated  purchase  is 
listed  in  Schedule  Al. 

3.  Unrecovered  Purchased  Gas  Cost 
Reports 

The  Unrecovered  Purchased  Gas  Cost 
Schedules  Bl  (for  unit-of-purchase 
methodology)  or  B2  (for  unit-of-sales 
methodology)  are  similar  to  the 
schedules  for  reporting  monthly  deferred 
purchased  gas  costs  in  the  current  Form 
542.  Schedide  Bl  is  divided  into  five 
formats.  Records  A  through  E,  in 
recognition  of  the  impact  of  the  interim 
(flexible)  PGA  on  determining  monthly 
deferrals.  If  a  pipeline  had  a  single 
projected  average  cost  of  gas  in  effect 
during  a  month,  it  would  file  the 
Unrecovered  Purchased  Gas  Cost 
Record  A  to  reflect  die  mondily  totals  of 
actual  and  deferred  purchased  gas  costs 
and  purchase  quantities,  and  the 
monthly  unit  cost  of  gas  purchased;  and 
Record  B  to  reflect  the  monthly  total 
actual  purchased  gas  costs  by  FERC 
Account  number.  A  single  actual  unit 
cost  of  gas  would  be  computed  because 
only  one  projected  average  unit  cost  of 
gas  was  in  effect  during  the  subject 
month.  If  a  pipeline  had  two  or  more 
projected  average  unit  costs  of  gas  in 
effect  during  a  month,  it  would  file 
Unrecovered  Purchased  Gas  Cost 
Record  C  to  reflect  the  monthly  totals  of 
actual  and  deferred  purchased  gas  costs 
and  purchase  quantities,  and  the 
monthly  unit  cost;  Unrecovered 
Purchased  Gas  Cost  Record  D  to  reflect 
monthly  total  actual  purchased  gas  costs 
and  unit  costs  by  FERC  Account 
number;  and  Unrecovered  Purchased 
Gas  Cost  Record  E  that  allocates  the 
monthly  total  gas  costs  quantities 
purchased,  and  unit  cost  of  gas 
purchased  to  the  periods  during  a  month 
for  which  a  different  projected  unit  cost 
of  gas  was  in  effect. 

Schedule  B2  is  divided  info  three 
formats.  Records  A  through  C.  Record  A 
reflects  monthly  totals  of  purchased  gas 
costs  and  quantities,  the  total  unit  cost 
of  gas  purchased,  and  the  monthly  total 
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deferred  purchased  gas  costs.  Record  B 
shows  the  total  purchased  quantity, 
total  cost,  and  total  unit  cost  by  FERC 
Account  number.  Record  C  allocates  the 
monthly  applicable  sales  quantity,  gas 
cost  recovered  in  rates,  actual  cost  of 
gas,  and  the  monthly  deferred  gas  costs 
for  the  period  a  projected  unit  cost  of 
gas  is  in  effect  during  the  month.  Both 
Schedule  Bl  and  B2  are  set  up  to  reflect 
the  appropriate  methodology  for 
computing  deferrals  specified  in  the 
proposed  rule.  A  pipeline  must  submit 
these  schedules  with  the  annual  PGA. 
One  schedule  will  be  submitted  for  each 
month  of  the  applicable  deferral  period. 

4.  Subaccounting  of  Account  No.  191 
and  Carrying  Charges  on  Account  No. 
191 

Also  submitted  with  the  annual  filing 
is  Schedule  Cl  which  shows  details  of 
subaccount  debits  and  credits  to 
Account  No.  191  on  a  monthly  basis. 
The  Commission's  goal  is  to  standardize 
the  reporting  of  Account  No.  191  activity 
to  facilitate  review  of  the  annual  PGA. 
In  addition,  the  methodology  for 
computing  carrying  charges  and 
quarterly  compounding  of  interest 
required  by  the  final  rule  is  implemented 
by  the  proposed  mandatory  format  of 
Schedule  C2.  The  final  rule  revises  the 
Schedule  C2  format  to  clarify  the 
reporting  of  the  computation  of  carrying 
charges  on  the  subaccount  balance  for 
refunds,  billing  adjustments,  and 
revenue  credits. 


5.  Supporting  Information 

Any  supporting  schedules  a  pipeline 
must  submit  with  the  annual  PGA  that 
are  not  provided  for  by  one  of  the 
detailed  schedules  mentioned  above, 
must  be  filed  on  Schedule  Dl.  The 
schedules  supporting  the  cost  I 

adjustment  for  exchange  and 
transportation  transaction  imbalances 
will  be  included  in  Schedule  Dl,  as  will 
the  schedule  of  unpaid  accruals 
requiring  Commission  approval  for 
continued  recognition  as  a  gas  cost.  The 
computations  for  the  assessment  of  past 
performance  will  be  in  Schedule  Dl.  The 
Schedule  Dl  will  also  contain  any 
explanatory  footnotes  to  the  detailed 
schedules  submitted  with  the  annual 
PGA.  Schedule  Dl  is  revised  in  the  final 
rule  to  enable  reviewers  to  more  easily 
extract  information  and  to  provide  a 
more  structured  format  for  pipelines  to 
follow.  Examples  of  the  Schedule  Dl 
format  are  included  in  Appendix  DL 

For  the  quarterly  PGA  filings,  a 
pipeline  will  be  required  to  submit  a 
Quarterly  General  Information  Report — 
Schedule  G2.  The  Schedule  G2  will 
report  the  total  projected  quarterly 
purchase  costs  and  quantities,  and  the 


total  projected  average  rate  for  a 
quarterly  PGA.  An  addition  to  the 
Schedule  G2  format  is  added  to  allow 
the  Commission  and  interested  parties 
the  opportunity  to  review  a  pipeline's 
Account  No.  191  balances  periodically. 
In  recognition  of  the  possibility  of  sales 
fluctuations  which  may  affect  the  level 
of  amortization  and  deferrals,  the  final 
rule  requires  a  pipeline  to  report  the 
Account  No.  191  subaccount  balances  as 
of  the  month  ending  three  months  before 
the  proposed  quarterly  PGA  effective 
date.  Pipelines  will  not  be  required  to 
report  their  refund  subaccount  balances 
in  Schedule  G2. 

A  pipeline  must  also  submit  its 
individual  projected  purchased  gas  cost 
and  quantities  for  the  quarterly 
adjustment  effective  period  in  Schedule 
Ql.  Schedule  Ql  consists  of  a  projected 
cost  record  for  all  purchases  and  a 
special  supply  record  for  spot  market 
and  pipeline  purchases.  The  special 
supply  record  separately  identifies  these 
special  purchases  for  purposes  of 
applying  the  Commission's  review 
standards  for  spot  purchases  (spot 
purchases  are  identified  with  a  "spot 
supplier  code")  and  for  determining  that 
the  pipeline  supplier  rate  on  file  with  the 
Commission  is  reflected  in  the  filing. 

VL  Future  Gas  Supply  Charges 

In  the  final  rule,  the  Commission  has 
made  a  number  of  changes  in  the  PGA 
regulations  to  allow  the  PGA 
mechanism  to  better  reflect  a  pipeline's 
actual  current  cost  of  gas.  Reporting  gas 
costs  on  a  current  basis  will  help 
eliminate  price  distortions  caused  by 
large  deferrals  or  refunds  that  hinder  the 
transmission  of  accurate  price  signals. 
In  Order  No.  500, '"•  the  Commission 
stated  a  policy  that  pipelines  that 
transport  pursuant  to  Part  284  of  the 
regulations  may  include  in  their  rates 
charges  to  reflect  the  ciurent  cost  of 
maintaining  gas  supplies  to  serve  their 
customers.  Several  pipelines  have 
recently  filed  proposals  to  reflect  these 
futiu-e  gas  supply  charges  in  their  rates, 
e.g..  Natural  Gas  Pipehne  Company  of 
America  in  Docket  No.  RP87-141-000 
and  001  and  El  Paso  Natural  Gas 
Company  in  Docket  No.  RP87-84-000. 

The  Commission  believes  that  the 
revised  PGA  regulations  and  the  future 
gas  supply  charges  discussed  in  Order 
No.  500  can  operate  together  to  provide 
accurate  price  signals  of  both  the 
current  cost  of  gas  and  the  current  cost 
of  maintaining  gas  suppUes.  The  revised 


PGA  regulations  do  not  preclude  a 
pipeline  from  including  a  future  gas 
supply  charge  in  its  tariff.  Conversely. 
Onier  No.  500  does  not  require  that  a 
pipeline  eliminate  its  PGA  clause  as  a 
condition  of  obtaining  a  future  gas 
supply  charge.  The  Commission 
recognizes  tfiat  pipelines,  at  their  option, 
may  propose  future  gas  supply  charges 
that  could  result  in  the  eUmination  or 
the  suspension  of  the  pipeline's  PGA 
clause.  The  Commission  will  consider 
such  proposals  on  a  case-by-case  basis. 
However,  the  Commission  will  also 
consider  proposals  where  the  pipeline 
will  include  both  a  PGA  clause  and  a 
future  gas  supply  charge  in  its  tariff. 

Vn.  Administrative  Findings 

A.  Deferral  of  Affiliated  Entities  Test 

In  the  NOPR,  the  Commission 
proposed  to  standardize  its  poHcies  and 
procedures  for  deciding  cases  involving 
affihated  entities.  NGPA  section 
601(b)(1)(E)  provides  that  amounts  paid 
by  an  interstate  pipeline  to  an  affiliate 
will  be  deemed  just  and  reasonable  if 
"such  amount  does  not  exceed  the 
amount  paid  in  comparable  first  sales 
between  persons  not  affiliated  with  such 
interstate  pipeline."  The  Commission 
proposed  that  amounts  paid  by  a 
pipeline  to  an  affiliate  or  charged  for  its 
own  production  will  be  deemed  just  and 
reasonable  if  the  amounts  paid  do  not 
exceed  the  average  of  prices  paid  by  all 
pipelines  to  non-affiliated  producers  in  a 
designated  geographic  area  for  a 
particular  type  of  gas. 

In  response  to  a  motion  by  the 
Affihated  Gas  Producers,  the 
Commission  is  severing  from  the  final 
rule  the  affiliated  entities  test  proposed 
in  S  154.307  of  the  NOPR.  Because  of  the 
policy,  legal,  and  administrative 
concerns  expressed  by  the  Affiliated 
Gas  Producers  and  other  commenters, 
the  Commission  has  decided  to  consider 
the  proposal  in  a  separate  rulemaking 
docket.  "The  new  docket  number  for  this 
proceeding  is  RM88-2.  The  record 
pertaining  to  the  affiliated  entities  test 
in  this  proceeding  will  be  transferred  to 
the  new  proceeding.*"* 

Since  the  final  rule  does  not  include 
the  proposed  affiliated  entities  test,  the 
Commission  will  not  require  pipelines  to 
submit  a  monthly  report  of  their  actual 
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'"•  Regulation  of  Natviral  Gas  Pipelines  after 
Partial  Wellhead  Decontrol.  Docket  No.  RM87-34- 
000.  Interim  Rule  and  Statement  of  Policy,  issued 
August  7. 1987,  III  FERC  Stats,  and  Regs.  \  30.761,  52 
FR  30334  (Aug.  14. 1987). 


'<"  Until  the  Commission  adopts  a  generic 
affiliated  entities  test,  it  will  continue  to  review  a 
pipeline's  affiliate  transactions  under  the  standards 
adopted  in  Opinion  No.  289.  Tennessee  Gas  Pipeline 
Company,  38  FERC  |  61.306  (1986),  which  represents 
current  Commission  policy.  In  addition,  because  the 
revised  Form  No.  542-PGA  requires  a  pipeline  to 
identify  purchases  from  its  affiliates,  the 
Commission  and  other  interested  parties  will  be 
able  to  monitor  a  pipeline's  affiliate  purchases. 


gas  purchases.  Accordingly,  the 
Commission  is  deleting  the  ''Monthly 
Actual  Purchases  Record"  (Schedule 
Al(2))  from  the  revised  Form  No.  542- 
PGA. 

B.  Fees 

The  Commission  is  amending 
§  381.205  by  replacing  a  single  fee  of 
$5,100  for  a  tariff  filing  which  tracks 
costs  by  three  separate  fees.  The 
Commission  will  require  an  $1,800  fee 
for  an  annual  PGA  filing,  including  any 
adjustments;  a  $300  fee  for  a  quarterly 
filing,  and  a  $300  fee  for  an  interim 
filing.  The  fee  for  a  PGA  fUfaig  was 
established  by  the  Commission  in  a 
separate  rulemaking. '••  The 
Commission  is  changing  the  fee 
schedule  to  reflect  the  change  from  the 
current  semi-annual  PGA  filing 
procedures  to  the  one  annual,  three 
quarterly,  and  the  voluntary  interim 
filings  established  by  this  rule. 

The  Commission's  calculation  of  the 
cost  of  providing  each  erf  the  services 
represented  by  the  new  fee  categories  is 
directly  related  to  the  amount  of  time 
the  Commission  expects  to  spend 
providing  each  of  the  sovices.  The  fees 
in  this  rule  are  based  on  information 
obtained  through  the  Commission's 
Management  Information  System  (MIS) 
whidi  provides  the  amount  of  time  qient 
on  all  Commission  functions. 

The  fees  for  annual  and  quarterly 
filings  are  based  on  past  experience 
with  the  cost  of  all  staff  time  expended 
during  the  current  30-day  review  period. 
Staff  time  expended  on  follow-up 
activities  for  the  small  number  of  filings 
which  exceed  the  initial  review  period  is 
excluded,  for  inclusion  would  create  an 
inequitable  fee  for  the  majority  of 
filings.  Fees  for  PGA  interim  (flexible) 
filings  are  tracked  separately  from  the 
annual  and  quarterly  filings  and  reflect 
the  Commission  costs  associated  with 
providing  the  interim  review  and  the 
recommended  action  by  staff. 

C.  Regulatory  Flexibility  Act 
Certification 

When  the  Commission  is  required  by 
section  553  of  the  Administrative 
Procedure  Act  (APA).  5  U.S.C.  553 
(1982),  to  publish  a  notice  of  proposed 
rulemaking,  it  is  also  required  by  section 
603  of  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601-612  (1982),  to 
prepare,  and  make  available  for  pubUc 
comment  an  initial  regulatory  flexibility 
analysis  unless  the  Commission  certifies 
pursuant  to  section  605(b)  of  the  RFA 


that  the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.'*** 

In  this  case,  the  RFA  requires  the 
Commission  to  analyze  only  the  impact 
on  small  entities  that  would  be  subject 
to  this  rule.  This  rule  would  only  apply 
to  natural  gas  companies  whose 
services,  rates,  or  facilities  are  regulated 
under  the  Natural  Gas  Act  or  the  NGPA. 
Most  jurisdictional  natural  gas 
companies  that  would  comply  with  this 
rule  do  not  fall  within  the  RFA's 
definition  of  small  entity  because:  (1) 
The  jurisdictional  natural  gas  company 
is  too  large  to  be  coimdued  a  "small- 
entity",  or  (2)  the  regulated  natural  gas 
company  holds  exclusive  selling  rights 
within  its  respective  fields  of  operation 
and  is  therefore  dominant  in  that  field  of 
operation.  Pursuant  to  section  005(b]  of 
the  RFA,  therefore,  the  Commission 
certifies  that  this  rule  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 

D.  Paperwork  Reduction  Act  Statement 

The  information  collection  provisions 
in  this  final  rule  are  being  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  approval  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501-3502  (1982)  and  OMB's  regulations, 
5  CFR  1320.13  (1986).  Interested  persons 
can  obtain  information  on  the  proposed 
information  collection  provisions  by 
contacting  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426  (Attention:  Ellen  Brown,  (202)  357- 
8272).  Comments  on  the  information 
collection  provisions,  including  the 
impact  of  the  proposed  automated  filing 
requirements,  can  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs  of 
OMB.  New  Executive  Office  Building. 
Washington.  DC  20503  (Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission). 

E.  Effective  Date 

This  final  rule  is  effective  December 
17, 1987. 

List  of  Subjects 

18  CFR  Part  154 

Alaska,  Natural  gas.  Pipelines. 
Reporting  and  recordkeeping 
requirements. 


'••  Fm*  Applicable  to  Natural  Gas  Pipeline  Rale 
Matter*.  (Order  No.  381)  49  FR  5083  (February  la 
1984),  FERC  Stat*,  and  Regs,  lasa-ises  Regulation* 
Preambles,  1  30.543  (1984). 


><»  5  U.S.C  001(3)  dtiaa  sactioB  3  of  the  Sraail 
Business  Act  15  U.S.C  632  (1962).  Section  3  of  the 
Small  Business  Act  define*  "amall-business 
concern"  as  a  bttsines*  wfaicfa  to  hidependently 
owned  and  operated  and  which  is  not  dominant  In 
its  field  of  operation.  See  also,  SBA's  revised  Small 
Business  Size  Standard*.  4S  FR  5024  (Feb.  9, 1984) 
(to  be  codified  at  13  CFR  Part  121). 


13  CFR  Part  270 

Natural  gas.  Price  controls.  Reporting 
and  recordkeeping  requirements. 

13  CFR  Part  273 

Natural  gas,  Price  controls.  Reporting 
and  recordkeeping  requirements. 

18  CFR  Part  375 

Authority  delegations  (Government 
agencies).  Seals  and  insignia.  Sunshine 
Act. 

18  CFR  Part  381 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  154,  27a  273, 
375,  and  381  of  Chapter  I,  Title  18,  Code 
of  Federal  Regulations,  as  set  forth 
below. 

By  the  Conuniation. 
LoiaD.CadMB. 

Acting  Secretary. 

PART  154-RATE  SCHEDULES  AND 
TARIFFS 

1.  The  authority  citation  for  Part  154 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C  717- 
717w  (1982);  DeparUnent  of  Energy 
Organiiatioa  Act  42  U.S.C  7102-7352  (1882); 
E.0. 12008,  3  CFR  1978  Comp..  p.  142: 
Independent  Office*  Appropriatiana  Act.  31 
U.S.C  9701  (1970).  unless  otherwrisc  noted 

2.  The  Table  of  Contents  is  amended 
by  adding  SS  154.301  through  154410 
under  the  beading  "Purchased  Gas 
Adjustment  Clauses"  to  read  as  follows: 


Purchased  Gas  Adjustment  ClniinOT 

154.301  Applicability. 

154.302  Definitions. 

154.303  Election  of  a  PGA  clause. 

154.304  Scheduled  annual  and  quarterly 
PGA  filings. 

154.305  Annual  PGA  filing. 

154.306  Assessment  of  past  perfonnanoe. 

154.307  (Reserved) 

154.308  Quarterly  PGA  filing. 

154.309  Interim  adjustment  filings. 

154.310  Transition  rules. 

3.  Section  154.28  is  revised  to  read  as 
follows: 

§  154.28    Fufin  of  notice  for  Federal 
Register. 

The  company  must  file  a  form  of 
notice  suitable  for  publication  in  the 
Federal  Register  which  must  be  in  the 
following  form: 
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UNITED  STATES  OF  AMERICA 
FEDERAL  ENERGY  REGULATORY 
COMMISSION 

(Name  of  Company) 
Docket  No. 

Notice  of  Proposed  Changes  in  FERC  Gas 
Tariff 

Take  notice  that  (name  of  company),  on 
(date),  tendered  for  Filing  proposed  changes 
in  its  FERC  Gas  Tariff,  Volume  No.  (number). 
(The  foUowng  language  in  the  first  paragraph 
applies  only  (o  rate  increase  filings.)  The 
proposed  changes  would  increase  revenues 
from  jurisdictional  sales  and  service  by 
(dollar  amount)  based  on  the  12-month  period 
ending  (date),  as  adjusted.  [For  proposed   i 
changes  other  than  increased  rates  and      | 
charges,  the  company  must  state  conciseljr 
the  nature  of  these  changes.) 

[The  company  must  briefly  describe  the 
reasons  for  the  proposed  changes  in  the 
second  paragraph.) 

Copies  of  the  filing  were  served  upon  the 
company's  jurisdictional  customers  (and 
other  parties  the  company  served,  inter  alia. 
state  regulatory  commissions,  other 
government  agencies,  etc.)- 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North  Capitol 
Street.  NE.,  Washington,  DC  20428,  in 
accordance  with  S9  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations.  All 
such  moUons  or  protests  should  be  filed  on  or 

before .  Protests  will  be  considered 

by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to  become  a 
party  must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection  in  the 
Public  Reference  Room. 

4.  In  S  154.38.  paragraph  (d)(4)  is 
revised  to  read  as  follows: 

§154.38    Composition  of  rat*  sctiedule. 

•        •        •        •        • 

(d)  •  *  • 

(4)  Refunds.  If  a  pipeline  does  not 
elect  to  recover  its  gas  costs  under  the 
-    PGA  filing  procedures  in  §§  154.301 
through  154.310.  and  holds  supplier 
refunds  for  more  than  30  days,  the 
jurisdictional  portion  of  supplier  refunds 
(including  interest  received),  applicable 
to  periods  in  which  a  PGA  clause  was  in 
effect,  must  be  flowed  through  to  the 
pipeline's  jurisdictional  customers  with 
interest.  The  reporting  requirements  for 
refunds  accomplished  through  billing 
adjustments  are  set  forth  in  SS  270.101(f) 
and  273.302(f)  of  this  chapter.  An 
interstate  pipeline,  that  does  not  make  a 
PGA  fding  under  §S  154.301  through  i 
154.310.  but  has  recovered  refunds    | 
through  billing  adjustments  pursuant  to 
SS  270.101(e)  or  273.302  of  this  chapter 
during  a  calendar  year,  must  file  a 
refund  report  for  that  year  by  the 


following  March  1  which  sets  forth  all 
the  information  required  by  §§  270.101(f) 
and  273.302(f)(2)(i)  of  this  chapter.  Any 
requirement  for  the  serving  and  filing  of 
other  reports  showing  details  of  the 
computations  of  any  such  refunds,  must 
be  either  as  agreed  in  settlement 
discussions  held  among  the  pipeline, 
jurisdictional  customers,  interested  state 
commissions,  other  interested  parties, 
and  the  Commission  staff,  or  as 
prescribed  by  Commission  order. 


§154.38    [Amended] 

5.  Section  154.38(h)  is  removed. 

6.  In  S  154.42.  paraqraph  (e)(2)  is 
revised  to  read  as  follows: 

§154.42    Pricing  Of  gas  produced  on  or 
after  December  1, 1978,  by  pipelines  and 
pipeline  affiliates. 
***** 

(e)  *  *  * 

(2)  Pipeline  rate  proceeding.  The  term 
"pipeline  rate  proceeding"  includes  a 
proceeding  under  §§  154.305. 154.308, 
and  154.309. 

7.  In  S  154.52,  paragraph  (c)  is  revised 
to  read  as  follows: 

§154.52    Exception  to  form  and 
composition  of  tariff. 

***** 

(c)  Purchased  gas  cost  tracking  under 
special  operating  arrangements  filed 
pursuant  to  this  section  must  conform  to 
the  requirements  set  forth  in  §  5  154.301 
through  154.310. 

§154.63    [Amended] 

8.  In  S  154.63,  paragraphs  (b)(3)  and 
(b)(4).  and  (f)  Statement  H(l)-2  are 
revised  by  removing  the  reference  to 

"§  154.38(d)(4)"  and  inserting  in  its  place 
"§  154.303." 

9.  In  §  154.206,  paragraph  (b)(l)(i)  is 
revised  to  read  as  follows: 

§  1 54.206    Filing  to  recover  ANGTS 
diarges  Incurred  prior  to  delivery  of  Alaska 
natural  gas. 
***** 

(b)  Terms  and  conditions.  (1)  *  *  * 
(i)  It  may  file  any  such  adjustment  at 
the  same  time  it  files  its  annual 
purchased  gas  adjustment  pursuant  to 
§  154.305  and  its  quarterly  purchased 
gas  adjustment  which  becomes  effective 
6  months  from  the  effective  date  of  the 
annual  purchased  gas  adjustment 
pursuant  to  §  154.308.  By  so  doing  the 
shippers  will  file  to  recover  ANGTS 
charges  on  a  semi-annual  basis;  or 
***** 

10.  In  §  154.208,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 


§  154.208    Filing  to  track  changes  In 
AttGTS  ctwrges. 

***** 

(b)  *  *  • 

(1)  It  may  coincide  the  proposed 
effective  date  of  such  rate  adjustments 
with  the  proposed  effective  date  of  the 
shipper's  rate  adjustments  for  changes 
in  purchased  gas  costs  ("PGA") 
pursuant  to  §  154.305  or  §  154.308  as 
designated  in  §  154.206(b)(l)(i);  or 
***** 

§154.209    [Amended] 

11.  In  S  154.209,  paragraph  (a)(2)  is 
amended  by  removing  the  reference  to 
"§  154.38(d){4)(iv)"  and  inserting  in  its 
place  "1 154.310." 

§154.212    [Amended] 

12.  Section  154.212  is  amended  by 
removing  the  reference  to 

"§  154.38(d)(4)"  and  inserting  in  its  place 
"§§  154.301  through  154.310." 

13.  Sections  154.301  through  154.310 
under  the  heading  "Purchased  Gas 
Adjustment  Clauses"  are  added  to  read 
as  follows: 

Purchased  Gas  Adjustment  Clauses 

§154.301    Applicability. 

(a)  Scope.  These  sections  establish 
procedures  for  an  interstate  natural  gas 
pipeline  to  recover  the  changes  in  the 
cost  of  purchased  natural  gas  through  a 
purchased  gas  adjustment  (PGA)  clause 
instead  of  in  a  general  rate  proceeding 
pursuant  to  section  4  of  the  Natural  Gas 
Act  and  §  154.63. 

(b)  Cross  reference.  The  procedures 
for  recovering  purchased  gas  costs  in  a 
general  rate  proceeding  under  section  4 
of  the  Natural  Gas  Act  are  set  forth  in 

§  154.63. 

§154.302    Definitions. 

For  purposes  of  §|  154.301  through 
154.310: 

(a)  "Pipeline"  means  an  interstate 
natural  gas  pipeline  company  subject  to 
the  Commission's  jurisdiction  under 
section  1  of  the  Natural  Gas  Act. 

(b)  "As-billed"  means  a  method  by 
which  a  pipeline  charges  its  customers 
the  costs  of  gas  in  the  same  manner  it  is 
billed  by  its  pipeline  suppliers. 

(c)  "Base  tariff  rate"  is  the  rate  level 
determined  at  the  time  a  pipeline  adopts 
a  PGA  clause,  in  a  general  rate  case 
under  §  154.63,  under  section  5  of  the 
Natural  Gas  Act,  or  in  a  proceeding 
under  §  154.303(e). 

(d)  "Effective  rate"  means  the  rate  a 
pipeline  charges,  including  adjustments, 
as  provided  for  in  the  pipeline's  FERC 
Gas  Tariff,  as  accepted  or  approved  by 
the  Commission. 
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(e)  "Base  cost  of  gas"  means  the 
component  in  the  base  tariff  rate  that 
represents  the  average  cost  of 
purchased  gas. 

(f)  "Concurrent  exchange  transaction" 
means  a  transfer  of  equal  quantities  of 
natural  gas  between  two  parties  that  is 
intended  under  a  written  agreement  to 
occur  at  the  same  time. 

(g)  "Nonconcurrent  exchange 
transactions"  means  a  transfer  of  equal 
quantities  of  natural  gas  between  two 
parties  that  is  intended  under  a  written 
agreement  to  occur  at  different  times. 

(h)  "Exchange-in"  means  the 
quantities  of  natural  gas  a  pipeline 
receives  during  a  month: 

(1)  As  part  of  concurrent  and 
nonconcurrent  exchange  transactions, 
and 

(2)  In  excess  of  the  quantities  of 
natural  gas  it  delivers  under 
transportation  agreements  authorized 
under  Parts  157  and  284  of  this  chapter. 

(i)  "Exchange-out"  means  the 
quantities  of  natural  gas  a  pipeline 
delivers  during  a  month: 

(1)  As  part  of  concurrent  and 
nonconcurrent  exchange  transactions, 
and 

(2)  In  excess  of  the  quantities  of 
natural  gas  it  receives  under 
transportation  agreements  authorized 
under  Parts  157  and  284  of  this  chapter. 

(j)  "Purchased  gas  cost"  means  the 
cost  of  natural  gas  purchased  by  a 
pipeline.  These  costs,  adjusted  to  reflect 
net  injections  to  or  withdrawals  from 
storage,  include: 

(1)  Wellhead  purchases  from 
producers  in  gas  fields  or  production 
areas  where  only  the  pipeline's  facilities 
are  used  to  bring  the  gas  ft-om  the 
wellhead  into  the  pipeline's  natural  gas 
system; 

(2)  Wellhead  intracompany  transfers 
of  gas  supplied  by  a  pipeline's 
production  division  when  the  price  of 
the  gas  is  not  determined  by  a  cost-of- 
service  proceeding; 

(3)  If  the  facilities  of  the  vendor  or 
others  are  used  to  bring  the  gas  from  the 
wellhead  to  the  point  of  entry  into  the 
pipeline's  natural  gas  system,  field  line 
purchases  in  gas  fields  or  production 
areas  at  points  along  gathering  lines  and 
at  points  along  the  pipeline's 
transmission  lines  within  field  or 
production  areas,  excluding  purchases 
at  outlets  of  gasoline  plants; 

(4)  Natural  gas  gasoline  plant 
purchases  at  the  outlet  side  of  a 
vendor's  natural  gas  products  extraction 
plant; 


(5)  Natural  gas  transmission  line 
purchases  at  points  along  the  pipeline's 
transmission  lines  not  within  gas  fields 
or  production  areas,  excluding 
purchases  at  the  outlets  of  product 
extraction  plants; 

(6)  Pipeline  or  affiliate  production  that 
qualifies  under  §  154.42; 

(7)  The  cost  of  nonconcurrent 
exchange  transactions  when  authorized 
under  a  written  agreement; 

(8)  Taxes  under  §  271.1102  of  this 
chapter; 

(9)  Costs  under  §  271.1104  of  this 
chapter; 

(10)  Unpaid  accruals,  as  defined  in 
paragraph  (r)  of  this  section;  and 

(11)  Any  other  costs  of  natural  gas 
purchased  by  a  pipeline  and  approved 
by  the  Commission. 

(k)  "Purchased  gas  adjustment  (PGA) 
clause"  means  a  statement  filed  in  a 
pipeline's  tariff  that  explains  how  the 
pipeline  will  implement  the 
requirements  of  this  section. 

(1)  "PGA  effective  period"  means  the 
time  period  during  which  a  current 
adjustment  is  or  will  be  in  effect. 

(m)  "Unit-of-purchase  methodology" 
means,  for  purposes  of  a  current 
adjustment,  a  method  for  computing  a 
pipeline's  average  projected  purchased 
gas  costs  derived  by  dividing  the 
pipeline's  total  projected  purchased  gas 
costs  the  pipeline  anticipates  purchasing 
during  the  PGA  effective  period  by  the 
quantities  of  gas  used  to  compute  its 
total  projected  purchased  gas  costs,  as 
detailed  in  §  154.305. 

(n)  "Unit-of-sales  methodology" 
means,  for  purposes  of  a  current 
adjustment,  a  method  for  computing  a 
pipeline's  average  projected  purchased 
gas  costs  derived  by  dividing  the 
pipeline's  total  projected  purchased  gas 
costs  the  pipeline  anticipates  purchasing 
during  the  PGA  effective  period  by  the 
quantities  of  gas  the  pipeline  anticipates 
selling  during  the  PGA  effective  period. 

(0)  "Current  adjustment"  means  a  rate 
component  in  a  pipeline's  tariff, 
determined  by  applying  either  the  unit- 
of-purchase  or  unit-of-sales 
methodology,  used  to  reflect  the 
difference  between: 

(1)  The  current  weighted  average 
projected  purchased  gas  costs,  and 

(2)  The  weighted  average  projected 
purchased  gas  costs  reflected  in  the 
effective  period  of  the  previous 
scheduled  PGA. 

(p)  "Deferral  period"  means  a  period 
of  12  months  ending  four  months  before 
the  effective  date  of  a  pipeline's  annual 
PGA  filing. 

(q)  "Surcharge  rate  amortization 


period"  means  the  time  period  approved 
by  the  Commission  during  which  a 
surcharge  rate,  determined  under 
§  154.305,  is  charged  by  a  pipeline. 

(r)  "Unpaid  accrual"  means  an 
expense  for  services  rendered  or 
property  delivered  to  the  pipeline  for 
which  the  pipeline  has  a  legally 
enforceable  obligation  to  pay  which  the 
pipeline  has  not  paid  within  its  billing 
and  payment  cycle,  provided  that  the 
billing  and  payment  cycle  does  not 
exceed  60  days  from  the  end  of  the 
month  in  which  the  services  were 
rendered  or  property  was  delivered. 

(s)  "Rolling  weighted  average 
inventory  costing  methodology"  means  a 
method  of  pricing  gas  inventory  in 
which  injections  are  priced  at  the 
month's  jurisdictional  system  cost  of 
purchased  gas  and  withdrawals  are 
priced  by  dividing  the  total  purchase 
cost  of  the  gas  in  storage  by  the  quantity 
ofgas  in  storage. 

§154.303    Election  of  a  PGA  clause. 

(a)  General  rule.  Subject  to  §  154.310, 
a  pipeline  may  elect  to  recover  changes 
in  its  purchased  gas  costs  either  by: 

(1)  Filing  a  request  for  a  change  in  its 
rate  level  under  §  154.63,  or 

(2)  Complying  with  the  election 
procedures  in  paragraph  (b)  of  this 
section. 

(b)  Procedure  for  election.  For 
purposes  of  this  paragraph,  "election 
period"  means  a  three-year  calendar 
period  commencing  on  January  1  of 
every  third  year.  The  first  election  after 
that  described  in  paragraph  (b)(1)  of  this 
section  is  January  1, 1991. 

(1)  The  first  election  commences  on 
June  1. 1988. 

(2)  A  pipeline  with  a  PGA  clause  in  its 
tariff  on  May  1, 1988,  will  be  considered 
to  have  elected  to  recover  its  changes  in 
purchased  gas  costs  through  the  PGA 
clause  unless  the  pipeline  notifies  the 
Commission  by  May  1, 1988,  that  it  has 
elected  not  to  recover  any  changes  in 
purchased  gas  costs  through  a  PGA 
clause. 

(3)  A  pipeline  that  elects  to 
discontinue  recovering  for  changes  in 
purchased  gas  costs  through  its  PGA 
clause  must  file  revised  tariffs  sheets 
eliminating  the  PGA  clause  from  its 
tariff  by  May  1, 1988,  to  be  effective  on 
June  1, 1988.  Waiver  of  the  notice 
requirements  of  §  154.22  will  be  granted 
to  permit  the  conforming  tariff  sheets  to 
become  effective  on  June  1, 1988. 

(4)  A  pipeline  that  elects  the  PGA 
clause  option  in  the  first  election  period 
may  terminate  its  PGA  clause  effective 
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as  of  the  next  election  period  by  Tiling 
revised  tariff  sheets  eliminating  the  PGA 
clause  on  or  before  December  1 
preceding  a  new  election  period,  to  be 
effective  on  the  first  January  1  of  the 
new  election  period. 

(5)  If  a  pipeline  with  a  PGA  clause  in 
its  tariff  does  not  make  a  filing  to 
terminate  the  PGA  clause  on  or  before 
December  1  preceding  a  new  election 
period,  the  pipeline  will  be  considered 
to  have  elected  to  recover  changes  in  its 
purchased  gas  costs  through  the  PGA 
clause  during  the  new  election  period. 

(6)  A  pipeUne  that  elects  the  non-PGA 
option  for  an  election  period  may  file 
revised  tariff  sheets  implementing  the 
PGA  clause  option  for  the  next  election 
period.  A  pipeline  that  makes  such  an 
election  must  file  revised  tariff  sheets  to 
implement  the  PGA  clause  option  on  or 
before  December  1  preceding  a  new 
election  period  to  make  the  PGA  clause 
effective  on  the  first  January  1  of  thai 
election  period.  | 

(7)  A  pipeline  that  elects  to  recover  its 
changes  in  purchased  gas  costs  through 
the  PGA  clause  must  not  change  its 
election  or  file  tariff  sheets  eliminating 
its  PGA  clause  from  its  tariff  during  the 
election  period.  < 

(c)  PGA  clause  option.  Subject  to  I 
paragraph  (e)  of  this  section,  a  pipeline 
that  elects  the  PGA  clause  option  for  the 
first  election  period,  beginning  on  June  1, 
1988.  must  not  include  any  change  in 
purchased  gas  costs  in  a  Natural  Gas 
Act  section  4  rate  filing  made  under 
S  154.63  which  is  filed  on  or  after  May  1, 
1988. 

(1)  Subject  to  paragraph  (c)(5]  and 
paragraph  (e)  of  this  section,  during  any 
period  in  which  a  pipeline  elects  the 
PGA  clause  option,  the  pipeline  must  file 
for  changes  in  purchased  gas  costs 
through  its  PGA  clause  and  not  through 
a  Natural  Gas  Act  section  4  rate  filing 
under  i  154.63. 

(2)  If  a  pipeline  elects  to  recover 
changes  in  its  purchased  gas  costs 
through  filings  made  under  a  PGA 
clause,  it  must  file  tariff  sheets 
containing  a  PGA  clause,  to  be  approved 
by  the  Commission,  that: 

(i)  Detail  the  computation  of  all  the 
adjustments  to  the  pipeline's  base  tariff 
rates  as  permitted  by  S  S  154.305,     i 
154.308,  and  154.309:  I 

(ii)  Indicate  whether  the  pipeline  nas 
elected  either  the  unit-of-purchase 
methodology  or  the  unit-of-sales 
methodology,  and  state  that  it  will 
consistently  use  the  same  methodology 
elected  for  computing  the  current 
adjustment  and  for  determining  the 
monthly  deferrals  to  Account  No.  191; 

(iii)  State  that  the  pipeline  will  apply 
to  the  adjustments  permitted  by 
a  154.305, 154.308,  and  154.309,  only  the 


portion  of  the  changes  in  its  purchased 
gas  costs  that  are  allocated  to  the 
pipeline's  jurisdictional  sales 

(iv)  Describe  how  the  pipeline  will 
refund  amounts  described  in  §  154.305(i); 
and 

(v)  Adopt  all  other  terms  and 
conditions  specified  in  this  part. 

(3)  A  pipeline  must  normalize  all 
income  tax  timing  differences  which  are 
the  result  of  differences  between  the 
period  in  which  expense  or  revenue 
enters  into  the  determination  of  taxable 
income  and  the  period  in  which  the 
expense  or  revenue  enters  into  the 
determination  of  pre-tax  book  income. 

(4)  A  PGA  clause  filed  with  the 
Conunission  will  become  effective  only 
after  the  Commission  issues  an  order 
accepting  the  PGA  clause  for  fiUng. 

(5)  A  pipeUne  may  request  a  waiver 
from  the  Commission  of  the  PGA 
election  requirements  of  this  section  if 
the  pipeline  demonstrates: 

(i)  That  it  is  unable  to  arrange  for 
financing  of  the  balances  accrued  in 
Account  No.  191.  or 

(ii)  That  it  is  unable  to  earn  its  overall 
rate  of  return  last  allowed  by  the 
Commission  because  of  the  magnitude 
of  the  balance  in  Account  No.  191  and  a 
significant  difference  exists  between  the 
costs  of  financing  the  Account  No.  191 
balances  and  the  carrying  charges 
permitted  under  §  154.305(h). 

(d)  Non-PGA  clause  option.  During  an 
election  for  which  a  pipeline  has  elected 
the  non-PGA  clause  option,  the  pipeline 
may  only  recover  for  changes  in 
purchased  gas  costs  by  filing  a  Natural 
Gas  Act  section  4  rate  filing  pursuant  to 
§  154.63.  The  pipeline  must  not  file  tariff 
sheets  to  include  a  PGA  clause  in  its 
tariff  during  the  three-year  election 
period. 

(e)  Three-year  filing  requirement  to 
establish  new  base  tariff  rate.  (1) 
General  requirement  At  least  30  days 
before  the  expiration  of  36  months  after 
the  effective  date  of  any  previously 
approved  base  tariff  ratejs).  a  pipeline 
must  file  a  tariff  sheet(s)  restating  its 
rates  to  establish  new  base  tariff 
rates(s)  containing  the  following 
information: 

(i)  A  pipeline  must  state  its  agreement 
that  this  filing  will  automatically  be 
subject  to  refund  until  an  agreement  is 
reached  or  a  Commission  determination 
is  made  establishing  new  base  tariff 
rate(s);  and 

(ii)  With  the  tariff  sheet(8)  the  pipeline 
must  file  a  study  in  the  form  and  with 
the  content  prescribed  by  §  154.63, 
except  Statements  O  and  P,  to  support 
the  new  base  tariff  rate(s). 

(A)  If  the  pipeline  has  a  Natural  Gas 
Act  section  5(a)  case  pending  a  final 
Commission  order,  or  has  made  a 


Natural  Gas  Act  section  4  rate  filing 
under  §  154.63  for  which  the  proposed 
rates  would  not  become  effective  before 
termination  of  the  36-month  period,  a 
study  from  that  proceeding  may  utilized. 

(B)  This  study  must  be  based  upon 
actual  costs  for  the  12  months  of  most 
recently  available  experience,  provided 
that  the  12-month  period  used  ends  not 
more  than  4  months  before  the 
expiration  of  the  36-month  period. 
Annualization  for  changes  which 
actually  occurred  in  the  12-month  period 
is  permitted. 

(C)  This  study  must  be  served  on  a 
pipeline's  jurisdictional  customers  and 
interested  state  commissions 
concurrently  with  the  pipeline's  filing 
with  the  Commission. 

(2)  Effect  of  a  filing  under  §  154.63.  If  a 
Natural  Gas  Act  section  4  rate  change 
proceeding  under  S  154.63  is  filed  before 
the  expiration  of  the  36-month  period,  a 
new  36-month  period  will  begin  when 
the  rates  proposed  in  the  §  154.63  filing 
go  into  effect.  Rates  determined  by  the 
Commission  in  a  general  Natural  Gas 
Act  section  4  rate  proceeding  pursuant 
to  §  154.63,  or  section  5(a)  of  the  Natural 
Gas  Act,  or  rates  in  a  settlement 
agreement  approved  by  the  Commission 
will  establish  the  new  base  tariff  rates 
when  they  become  effective  pursuant  to 
a  Commission  order,  and  a  new  36- 
month  period  will  start. 

(3)  Restatement  of  new  base  tariff 
rate.  If,  either  as  a  result  of  a 
Commission  approved  agreement  among 
a  pipeline,  its  jurisdictional  customers, 
interested  state  commissions,  and  the 
Commission  staff,  or,  as  a  result  of  a 
Commission  determination  after  a 
hearing,  it  is  found,  based  on  the  cost 
study  prescribed  in  paragraph  (e)(l)(ii) 
of  this  section,  that  the  jurisdictional 
cost-of-service  is  less  than  jurisdictional 
revenues  collected  for  the  same  12- 
month  period  used  in  the  cost  study,  as 
adjusted,  a  pipeline  must: 

(i)  Restate  its  base  tariff  rate(s): 
(ii)  File  with  the  Commission  a  revised 
tariff  sheet(8)  reflecting  a  reduction  in  its 
jurisdictional  rates  by  an  amount  equal 
to  the  excess  revenues  agreed  upon  or 
determined;  and 

(iii)  Refund  to  its  jurisdictional 
customers  any  excess  amounts  collected 
subject  to  refund  to  the  date  of  billing 
under  the  revised  tariff  sheet(s),  with 
interest  to  that  date. 

(A)  This  refund  obligation  will  be 
limited  to  the  amount  collected  in 
excess  of  the  prior  or  suspended  base 
tariff  rate. 

(B)  The  rate  reduction,  if  any,  below 
the  old  base  tariff  rate(s)  is  to  be 
prospective  from  the  date  of  the 
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Commission's  order  determining  the 
new  base  tariff  rate(s). 

§  1 54.304    Scheduled  annual  and  quarterly 
PGA  filings. 

(a)  General  rule.  A  pipeline  that  elects 
a  PGA  clause  pursuant  to  §  154.303(b) 
must  file  under  the  schedule  specified  in 
paragraph  (c)  of  this  section: 

(1)  An  annual  PGA  filing  described  in 
§  154.305  that  contains  both  a  current 
adjustment  to  reflect  any  changes  in  the 
pipeline's  purchased  gas  costs  since  the 
pipeline's  last  scheduled  quarterly  PGA 
filing  and  a  surcharge  rate  adjustment  to 
clear  any  ending  balance(s)  in  the 
current  deferral  subaccount(s)  of 
Account  No.  191;  and 

(2)  Three  quarterly  PGA  filings 
described  in  S  154.308  that  contain 
current  adjustments  to  track  any 
changes  in  the  pipeline's  purchased  gas 
costs  since  the  pipeline's  last  scheduled 
PGA  filing. 

(b)  Exception  to  rate  change  filing 
requirement.  Except  for  the  surcharge 
rate  adjustment  described  in 

§  154.305(d).  a  pipeline  may  reflect  a 
purchased  gas  adjustment  in  its  rates 
only  if  the  adjustment  represents  a 
dollar  amount  equal  to  at  least  1  mill 
($0,001)  per  MMBtu  of  jurisdictional 
sales. 

(c)  Effective  dates.  A  pipeline  must 
file  its  annual  and  quarterly  PGA  filings 
with  the  Commission  to  be  effective  as 
follows: 

Annual  Date:  January  1 

(Quarterly  Dates:  April  1,  July  1,  October  IJ 

Alabama-Tennessee  Natural  Gas  Company 
Granite  State  Gas  Transmission,  Inc. 
East  Tennessee  Natural  Gas  Company 
Northern  Natural  Gas  Company 
Sea  Robin  Pipeline  Company 
Tennessee  Gas  Pipeline  Company 
Annual  Date:  February  1 

[Quarterly  Dates:  May  1,  August  1, 
November  1) 

lawrenceburg  Gas  Transmission  Corporation 
National  Fuel  Gas  Supply  Corporation 
Texas  Eastern  Transmission  Corporation 
Texas  Gas  Transmission  Corporation 
Annual  Date:  March  1 


[Quarterly  Dates:  June  1,  September  1, 
December  1] 

Algonquin  Gas  Transmission  Company 

Natural  Gas  Pipeline  Company  of  America 

North  Penn  Gas  Company 

Panhandle  Eastern  Pipe  Line  Company 

Annual  Date:  April  1 

[Quarterly  Dates:  July  1,  October  1,  January  1) 

Arkla  Energy  Resources,  A  Division  of  Arkla. 

Inc. 
Commercial  Pipeline  Company,  Inc. 
Midwestern  Gas  Transmission  Company, 

Southern  Division 
Northwest  Pipeline  Corporation 
Southern  Natural  Gas  Company 
Annual  Date:  May  1 

(Quarterly  Dates:  August  1,  November  1, 
February  Ij 

ANR  Pipeline  Company 

Columbia  Gas  Transmission  Corporation 

Florida  Gas  Transmission  Company 

Kentucky-West  Virginia  Gas  Company 

MIGC,  Inc. 

Williams  Natural  Gas  Company 

Annual  Date:  June  1 

[Quarterly  Dates:  September  1,  December  1, 
March  IJ 

Consolidated  Gas  Transmission  Corporation 
Mississippi  River  Transmission  Corporation 
Mountain  Fuel  Resources,  Inc. 
Pacific  Interstate  Transmission  Company 
Valero  Interstate  Transmission  Company 
Annual  Date:  July  1 

[Quarterly  Dates:  October  1,  January  1, 
April  1) 

Distrigas  of  Massachusetts  Corporation 

El  Paso  Natural  Gas  Company 

Gas  Gathering  Corporation 

South  Georgia  Natural  Gas  Company 

Transwestem  Pipeline  Company 

Annual  Date:  August  1 

[Quarteriy  Dates:  November  1,  February  1, 
MaylJ 

Bayou  Interstate  Pipeline  System 
Transcontinental  Gas  Pipe  Line  Company 
Western  Gas  Interstate  Company 
Williston  Basin  Interstate  Pipeline  Company 
Annual  Date:  September  1 

[Quarterly  Dates:  December  1,  March  1, 
June  1] 

Carnegie  Natural  Gas  Company 
Equitable  Gas  Company 
Locust  Ridge  Gas  Company 


Mid  Louisiana  Gas  Company 

Tninkline  Gas  Company 

Annual  Date:  October  1 

[Quarterly  Dates:  January  1,  April  1,  July  IJ 

Colorado  Interstate  Gas  Company 
Raton  Gas  Transmission  Company 
Reliance  Pipeline  Company 
Southwest  Gas  Corporation 
United  Gas  Pipeline  Company 
West  Texas  Gas,  Inc. 
Annual  Date:  November  1 

[Quarteriy  Dates:  February  1,  May  1, 
August  1) 

Eastern  Shore  Natural  Gas  Company 
Great  Lakes  Gas  Transmission  Company 
Inter-City  Minnesota  Pipeline,  Ltd.,  Inc. 
Texas  Gas  Pipe  Line  Corporation 
Valley  Gas  Transmission,  Inc. 
Midwestern  Gas  Transmission  Company, 

Northern  Division 
Annual  Date:  December  1 

[Quarteriy  Dates:  March  1,  June  1, 
September  1] 

KN  Energy,  Incorporated 
Louisiana-Nevada  Transit  Company 
Western  Transmission  Corporation 

§154.305    Annual  PGA  flHng. 

(a)  Filing  requirements.  The  annual 
filing  must  be  filed  with  the  Commission 
and  posted  pursuant  to  S  154.16  at  least 
60  days  before  a  pipeline's  proposed 
annual  effective  date,  as  established 
under  {  154.304(c).  At  the  same  time,  the 
pipeline  must  serve  its  jurisdictional 
customers  and  interested  state 
commissions  with  a  copy  of  the  filing. 
The  copy  of  the  filing  served  on  the 
jurisdictional  customers  and  interested 
state  commissions  must  be  in  the  hard 
copy  format  set  forth  in  Exhibit  C  of  the 
FERC  Form  No.  542-PGA  unless 
otherwise  agreed  to  by  the  jurisdictional 
customers  and  interested  state 
commissions.  The  notice  of  an  annual 
PGA  filing  given  under  §  385.210  of  this 
chapter  will  provide  20  days  for  the 
filing  of  interventions  and  protests.  The 
filing  must  contain: 

(1)  Tariff  sheets  that  conform  to  both 
the  format  specified  in  { 154.33(d]  and 
the  following  format: 


Notice  of  Purchased  Gas  Cost  Adjustment  Rate  Change 


Rate  schedule 


Base  tariff 
rate  ■ 


Current 
adjustment 


Cumulative 
adjustment 


Surcharge 
adjustment 


GRI  adjustment 


Other 
adjustment 


Total 


Estimated  average  cost  of  gas  in  last  scheduled  PGA:  $X.XX  Current  estimated  average  cost  of  gas  in  latest  PGA  (rate  currently  being 
charged):  SX.XX 

•  The  base  tariff  rate  is  the  effective  rate  on  file  with  the  Commission,  excluding  adjustments  approved  by  the  Commission. 
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(2)  A  report  containing  detailed 
computations  which  clearly  show  the 
derivation  of  the  current  adjustment  and 
a  surcharge  rate  to  be  applied  to  a 
pipeline's  effective  rates. 

(i)  The  format  in  which  this  report 
must  be  submitted  and  the  information 
that  the  report  must  contain  are  set  forth 
in  FERC  Form  No.  542-PGA.  Purchased 
Gas  Adjustment  (PGA)  Filing,  available 
at  the  Energy  Information 
Administration  (EIA),  Department  of 
Energy.  1000  Independence  Avenue  SW.. 
Washington,  DC  20585. 

(ii)  All  data  or  summaries  in  the  filing 
reflecting  the  books  of  account  must  be 
supported  by  accounting  working 
papers,  including  reconciling  schedules 
which  may  be  verified  easily.  All 
statements,  schedules,  and  working 
papers  must  be  prepared  in  accordance 
with  the  classifications  provided  in  the 
Uniform  System  of  Accounts  in  Part  201 
of  this  chapter.  Upon  request  by  the 
Commission  staff,  a  pipeline  must  make 
available  all  working  papers  for  staff 
examination.  All  working  papers  must 
be  indexed  and  cross-referenced  to  the 
Filing. 

(3)  A  report  containing  statements 
about  the  pipeline's  purchasing  patterns. 
The  report  will  consist  of: 

(i)  A  statement  outlining  the 
purchasing  policies  that  gave  rise  to  the 
annual  and  quarterly  projections  in  j 
Schedule  Al  of  FERC  Form  No.  542-1 
PGA; 

(ii)  A  statement  about  the  underlying 
basis  for  the  annual  purchases  reflected 
in  the  annual  PGA  filing;  and 

(4)  Any  changes  to  an  intracompany 
operating  statement  for  all  gas  produced 
by  a  pipeline,  as  defined  in  §  270.203(b) 
of  this  chapter,  on  file  with  the 
Commission. 

(b)  Treatment  of  change  in  cost  of  gas 
from  various  types  of  suppliers.  A 
pipeline  must  apply  changes  in  the  cost 
of  purchased  gas  to  its  base  tariff  rates 
in  the  following  manner 

(1)  Producer  rate  changes  must  be 
applied  to  the  commodity  component  of 
a  pipeline's  two-part  rates  or  to  the 
volumetric  rates  of  a  pipeline's  one-part 
rates. 

(2)  Pipeline  supplier  rate  changes  must 
be  applied  as  billed  to  a  pipeline's  two- 
part  rates  or  applied  to  a  pipeline's 
volumetric  rates  in  a  manner  which 
maintains  the  pipeline's  one-part 

rate  design. 

(3)  Imported  natural  gas  rate  changes 
must  be  applied  to  a  pipeline's  rates  in 
the  following  manner: 

(i)  Production  costs,  gathering  costs, 
and  carrying  charges  associated  with 
take-or-pay  payments  must  be  applied 
to  the  commodity  component  of  a 
pipeline's  two-part  rates  or  to  the 


volumetric  rates  of  a  pipeline's  one-part 

rates, 
(ii)  Fixed  transmission  costs  must  be 

classified  as  demand  costs  and 

commodity  costs  using  a  cost 

classification  methodology  approved  by 

the  Commission  with  respect  to  the 

subject  costs, 
(iii)  Volumetric  charges  must  be 

applied  to  the  commodity  component  of 

a  pipeline's  two-part  rates  or  to  the 

volumetric  rates  of  a  pipeline's  one-part 

rates, 
(c)  Determining  the  current 

adjustment— {\)  Method  for  projecting 

cost  of  purchased  gas.  A  pipeline  must 
project  its  purchased  gas  costs  based  on: 

(i)  The  best  estimate  of  the  quantities 
of  natural  gas  a  pipeline  expects  to 
purchase  and  to  receive  in 
nonconcurrent  exchange  transactions 
during  the  three  months  beginning  on 
the  effective  date  of  the  PGA; 

(ii)  Known  and  measurable  changes  in 
the  rate,  for  all  but  pipeline  supplier 
rates,  based  on  contractual  obligations 
which  are  in  existence  on  the  date  the  • 
PGA  is  filed.  The  rate  to  be  used  for 
pipeline  supply  will  be  the  rate  in  effect 
as  of  the  effective  date  of  the  PGA  for 
each  projected  purchase.  The  rate  for 
producer  supply  may  be  adjusted,  if 
applicable,  by  the  monthly  ceiling  price 
escalations  allowed  under  the  Natural 
Gas  Policy  Act  of  1978;  and 

(iii)  The  best  estimate  of  quantity  SAd 
cost  adjustments  for  storage  injections 
and  withdrawals. 

(2)  Limitation  on  projecting  cost  of 
purchased  gas.  A  pipeline  may  only 
project  its  purchased  gas  costs  based  on 
gas  supply  attached  to  its  system  as  of 
the  effective  date  of  the  PGA. 

(3)  Estimated  sales  quantities.  If  a 
pipeline  uses  the  unit-of-sales 
methodology,  the  pipeline's  estimated 
sales  volumes  will  be  the  pipeline's  best 
estimate  of  the  volumes  of  natural  gas 
the  pipeline  expects  to  sell  during  the 
three  months  beginning  on  the  effective 
date  of  the  PGA. 

(d)  Computing  the  surcharge  rate.  A 
pipeline  must  compute  a  surcharge  rate 
to  amortize  a  surcharge  balance 
determined  under  paragraph  (e)  of  this 
section.  To  compute  a  surcharge  rate, 
the  surcharge  balance  must  be  divided 
by  the  pipeline's  estimated  sales 
volumes  for  the  12  month  period 
beginning  on  the  annual  PGA  effective 
date.  The  resulting  surcharge  rate  will 
be  in  effect  for  the  12-month  period 
beginning  on  the  annual  PGA  effective 
date. 

(e)  Surcharge  balance.  Subject  to  the 
conditions  in  paragraph  (f)  of  this 
section  and  §§  154.306  and  154.307,  the 
balance  for  determining  the  surcharge 
includes: 


(1)  The  balance  accumulated  in  the 
current  deferral  subaccount  of  Account 
No.  191  during  the  deferral  period,  as 
determined  in  paragraph  (g)  of  this 
section:  and 

(2)  Any  other  costs  the  Commission 
allows  a  pipeline  to  include  in  the 
surcharge  balance. 

(H  Unpaid  accrual  restrictions.  (1)  In 
each  annual  PGA  filing,  a  pipeline  must 
include  a  listing  of  each  unpaid  accrual 
of  purchased  gas  costs  which  remains 
unpaid  for  three  or  more  years  from  the 
month  the  cost  was  originally 
recognized  ia  the  pipeline's  books  awd 
records.  The  pipeline  must  include  a 
specific  description  of  the  circumstances 
which  resulted  in  each  unpaid  accrual 
listed.  The  pipeline  must  obtain  the 
Commission's  approval  to  continue  the 
recognition  of  the  unpaid  accruals  as  a 
purchased  gas  cost. 

(2)  If  the  Commission  does  not 
approve  the  continued  recognition  of 
any  unpaid  accruals  described  in 
paragraph  (f)(1)  of  this  section  as 
purchased  gas  costs,  the  amounts  must 
be  credited  to  the  refund  subaccount  of 
Account  No.  191  as  specified  by  the 
Commission  order. 

(g)  Balances  in  the  current  deferral 
subaccount  in  Account  No.  191.  The 
accumulated  subaccount  balances  of 
Account  No.  191  may  include: 

(1)  Monthly  deferrals  of  under-  or 
overrecovered  gas  costs  computed  under 
paragraphs  (g)(l)(i)  or  (g)(l)(ii).  as 
applicable. 

(i)  If  the  unit-of-purchase  methodology 
is  adopted,  monthly  deferrals  are  the 
sum  of  the  amounts  determined  by 
multiplying  the  difference  between  X 
and  Y  by  Z  where: 

X=The  applicable  effective  base  cost  of 
gas  rate  plus  the  cumulative  current 
adjustment  rate  in  effect; 

Y=The  actual  monthly  unit  cost  of  gas 
purchased:  and 

Z=The  monthly  quantity  of  gas  purchased 
and  prorated  to  the  current  adjustment  rate  in 
effect  during  the  month. 

The  artwal  unit  tx)8t  of  gas  purchased  is 
derived  by  dividing  the  sum  of  the  total 
actual  monthly  cost  of  gas  purchased 
determined  in  paragraph  (g)(lHiii)  of  this 
section  and  the  adjustments  determined  in 
paragraph  (g)(2)  of  this  section,  by  the  related 
purchase  volumes. 

(ii)  If  the  unit-of-sales  methodology  is 
adopted,  the  monthly  deferrals  are  the 
amounts  determined  by  taking  the 
difference  between  A  and  B  where: 

A=The  total  actual  monthly  cost  of  gas 
purchased  as  determined  under  paragraph 
(g)(l)(iii)  of  this  section,  and 

B=The  projected  unit  cost  of  purchased 
gaa  deteanhied  under  parasrapb  (c)  of  this 
section  that  is  recovered  through  the  base 
cost  of  gas  rate  plus  the  cumulative  current 


adjustment  rate,  multiplied  by  the  actual 
quantities  of  gas  sold  under  each  current 
adjustment  rate  in  effect  during  the  month. 

(iii)  The  actual  cost  of  gas  purchased 
used  to  calculate  the  monthly  deferrals 
of  under-  or  overrecovered  purchased 
gas  costs  are  the  purchased  gas  costs,  as 
defined  in  §  154.302(j),  as  adjusted  for 
exchange  transactions  and 
transportation  imbalances  under 
paragraph  (j)  of  this  section.  The  actual 
cost  of  gas  purchased  under  this 
paragraph  must  be  attributable  to  gas 
quantities  purchased  and  received  in  a 
month,  that  are  paid  for,  or  are  for 
amounts  known  within  60  days  of  the 
end  of  the  month  in  which  the  purchases 
were  made  and  received  that  have  not 
yet  been  paid. 

(2)  Adjustments  to  a  prior  month's 
actual  cost  of  gas  purchased  as 
determined  under  paragraph  (g)  of  this 
section. 

(3)  Adjustments  to  a  prior  month's 
revenue  due  to  a  revision  to  that  prior 
month's  sales  level  if  a  unit-of-sales 
methodology  is  adopted. 

(4)  Transfers  of  any  unamortized 
amounts  remaining  in  a  deferral 
subaccount  of  Account  No.  191  after  the 
related  surcharge  amortization  period 
has  expired. 

(5)  Carrying  charges,  determined 
pursuant  to  paragraph  (h)  of  this  section 
and 

(6)  Transfers  of  any  amounts 
remaining  in  a  refund  subaccount 
determined  under  paragraph  (i)  of  this 
section,  to  be  amortized  as  part  of  the 
surcharge  balance. 

(h)  Carrying  charges — (1)  General 
rule.  A  pipeline  must  compute  carrying 
charges  on  the  Account  No.  191  balance. 
After  computing  carrying  charges,  the 
pipeline  must 

(i)  Compound  carrying  charges  on  a 
calendar  quarter  basis,  as  specified  in 
§  154.67(c)(2)(iii)(B);  and 

(ii)  Debit  carrying  charges  to  Account 
No.  191  if  the  carrying  charge  base, 
specified  in  paragraph  (h)(3)  of  this 
section,  is  a  debit  (positive),  and  credit 
carrying  charges  to  Account  No.  191  if 
the  carrying  charge  base,  specified  in 
paragraph  (h)(3)  of  this  section  is  a 
credit  (negative). 

(2)  Method.  To  compute  carrying 
charges,  a  pipeline  must  multiply  the 
carrying  charge  rate  specified  in 
paragraph  (h)(4)  of  this  section  by  the 
appropriate  carrying  charge  base 
specified  in  paragraph  (h)(3)  of  this 
section. 

(3)  Carrying  charge  base,  (i)  The 
carrying  charge  base  for  the  refund, 
revenue  credits,  and  billing  adjustments 
subaccount  will  be  the  prior  month's 
ending  refund,  revenue  credit,  and 
billing  adjustment  subaccount  balance 


of  Account  No.  191  adjusted  for  any 
applicable  deferred  income  taxes 
recorded  consistent  with  %  154.303(c)(3). 

(ii)  The  carrying  charge  base  for  any 
other  subaccounts  of  Account  No.  191 
will  be  the  prior  month's  ending 
subaccounts'  balances: 

(A)  Reduced  for  unpaid  accruals; 

(B)  Adjusted  for  any  applicable 
deferred  income  taxes  as  recorded  in 
either  Account  No.  283.  or  Account  No. 
190  consistent  with  §  154.303(c)(3); 

(C)  Increased  or  decreased  for 
exchange  transactions  and 
transportation  imbalances  cost 
adjustments,  determined  in  paragraph  (j) 
of  this  section;  and 

(D)  Adjusted  for  the  difference,  if  any. 
between  the  rate  used  for  storage  gas, 
and  the  rate  that  would  be  effective  for 
storage  gas  if  a  rolling  weighted  average 
inventory  costing  methodology  had  been 
used. 

(4)  Carrying  charge  rate.  A  pipeline 
must  compute  a  monthly  carrying  charge 
rate  for  carrying  charges  by: 

(i)  Stating  on  an  annual  basis  the 
applicable  calendar  quarterly  rate 
prescribed  in  §  l54.67(c)(2)(iii)(A); 

(ii)  Dividing  the  annual  rate  by  365  or 
366.  if  a  leap  year,  to  compute  a  daily 
interest  rate,  expressed  to  the  nearest 
one-onehundredth  of  one  percent;  and 

(iii)  Multiplying  the  daily  interest  rate 
by  the  number  of  days  in  the  applicable 
month,  to  compute  a  monthly  rate, 
expressed  to  the  nearest  one- 
onehundredth  of  one  percent. 

(i)  Refunds — (1)  General  rule.  A 
pipeline  that  elects  a  PGA  clause  under 
§  154.303  must  return  to  its  jurisdictional 
customers  the  jurisdictional  portion,  as 
determined  under  the  pipeline's  FERC 
gas  tariff,  of  all  refunds  or  revenue 
credits,  including  billing  adjustments 
under  §§  270.101(e)  and  273.302  of  this 
chapter,  and  of  all  interest  computed  on 
these  amounts  received  from  its 
suppliers  for  the  pipeline's  purchases  of 
natural  gas.  The  pipeline  must  return 
these  amounts  to  its  jurisdictional 
customers  by: 

(i)  Crediting  to  a  separately  identified 
refund  subaccount  of  Account  No.  191 
the  jurisdictional  portion  of  all  refunds, 
revenue  credits,  the  related  interest 
received,  and  carrying  charges 
computed  under  paragraph  (h)  of  this 
section  during  a  deferral  period; 

(ii)  Disbursing  to  its  jurisdictional 
customers  in  cash  the  total  amount 
credited  to  the  refund  subaccount  when 
the  total  refund  subaccount  balance 
equals  or  exceeds  an  amount  which  is 
the  lesser  of: 

(A)  $2  million,  or 

(B)  1  cent  per  MMBtu,  determined  by 
dividing  X  by  Y  where: 

X=The  monthly  ending  refund  balance, 
and 


Y=The  quantity  of  a  pipeline's  most 
recent  12  months  of  actual 
jurisdictional  sales. 

(iii)  The  disbursement  must  be  made 
by  the  pipeline  within  30  days  of  the  end 
of  the  month  in  which  receipt  of  the 
refund  or  revenue  credit  which  causes 
the  refund  subaccount  balance  to  reach 
the  level  stated  in  paragraph  (l)(ii)(A)  or 
(l){ii)(B)  of  this  section. 

(2)  Disbursement  calculation — (i) 
Commodity  disbursement.  For  those 
portions  of  a  refund  based  on 
commodity  rates,  the  pipeline  must 
determine  each  jurisdictional  customer's 
share  of  the  cash  disbursement  by 
taking  the  ratio  of  that  customer's 
purchases  from  the  pipeline  for  the  12 
month  period  ending  three  months  prior 
to  the  month  in  which  the  level  in 
paragraphs  (l)(ii)(A)  or  (l)(ii)(B)  of  this 
section  is  attained,  to  the  pipeline's 
jurisdictional  sales  for  the  same  12- 
month  period  and  multiplying  the  ratio 
by  the  total  amount  to  be  disbursed. 

(ii)  Demand  disbursement.  For 
pipelines  with  separate  demand  and 
commodity  rates,  the  portions  of  a 
refund  based  on  demand  rates,  unless 
otherwise  ordered  by  the  Commission, 
must  be  disbursed  on  an  as-billed  basis. 
The  distribution  must  be  based  on  the 
demand  billing  determinants  of  each 
customer  established  during  the 
overcharge  period.  The  refunds 
attributable  to  demand  rates  must  be 
distributed  in  cash  at  the  time  the  level 
in  paragraphs  (l)(ii)(A)  or  (l)(ii)(B)  of 
this  section  is  reached  and  at  the  end  of 
the  deferral  period,  if  necessary. 

(3)  Debiting  refund  subaccount.  For 
any  amounts  disbursed  in  cash,  the 
pipeline  must  debit  the  refund 
subaccount  of  Account  No.  191.  If  there 
is  a  balance  of  refunds,  revenue  credits, 
and  associated  carrying  charges 
remaining  in  the  refund  subaccount  at 
the  end  of  a  deferral  period,  the  pipeline 
must  either 

(i)  Disburse  the  amounts  in  cash  in  the 
manner  described  in  paragraphs  (h)(1) 
and  (h)(2)  of  this  section,  or 

(ii)  Transfer  the  amounts  to  the 
current  deferral  subaccount  balance  to 
be  amortized  as  part  of  the  surcharge 
balance  determined  under  paragraphs 
(e)  and  (g)  of  this  section. 

(4)  Refund  report.  When  a  pipeline 
files  its  annual  PGA  filing,  the  pipeline 
must  also  file  a  report  with  the 
Commission  showing  all  computations 
of  the  refunds,  revenue  credits,  and 
associated  carrying  charges  disbursed  in 
cash  during  the  applicable  deferral 
period. 

(j)  Exchange  transactions  and 
transportation  imbalances — (1)  General 
rule.  If  a  pipeline  elects  a  unit-of-sales 
methodology,  it  must  assign  a  cost  to  its 
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exchange  transactions  and 
transportation  imbalances  by: 

(i)  Adjusting  the  purchased  quantities 
for  each  monA  of  a  deferral  period  by 
adding  the  exchange-in  quantities  for 
the  month  and  subtracting  the  exchange- 
out  quantities  for  the  month;  and 

(ii)  Adjusting  the  purchased  gas  costs 
for  each  month  of  a  deferral  period  by 
adding  the  costs  assigned  to  the  month's 
exchange-in  quantities  and  subtracting 
the  costs  assigned  to  the  month's 
exchange-out  quantities. 

(2)  Assigning  costs.  For  purposes  of 
assigning  costs  to  the  monthly 
exchange-in  or  exchange-out  quantities, 
a  pipeline  must  use  the  weighted 
average  cost  of  gas  (WACOG)  for  the 
monthly  cost  of  gas  purchased,  as  that 
term  is  defined  in  §  154.302(j).  exclusive 
of  gas  costs  described  in  S  154.302(j)  (7) 
and  (11).  and  adjustments  for 
withdrawals  from  and  injections  into 
storage. 

(3)  Adjustment.  The  pipeline  must  use 
the  first  exchange-out  quantities  or 
exchange-in  quantities  of  the  current 
month  to  offset  any  net  exchange 
imbalance  that  occurred  in  a  prior    I 
month.  If  the  cumulative  imbalance  at 
the  end  of  the  month  was  a  net 
exchange-in.  the  pipeUne  must  balance 
the  net  exchange-in  with  the  first 
exchange-out  quantities  given  by  th« 
pipeline.  If  the  cimiulative  imbalance  at 
the  end  of  the  month  was  a  net 
exchange-out.  the  pipeline  must  balance 
the  net  exchange-out  with  the  first 
exchange-in  quantities  received  by  the 
pipeline.  The  rate  for  valuing  the  current 
month's  balancing  quantities  will  be 
equal  to  the  WACOG  of  the  prior  month. 
If  the  pipeline  is  unable  to  offset  the 
prior  month's  exchange  imbalances  with 
a  current  month's  exchange  quantities,  it 
must  carry  the  imbalance  forward 
through  the  deferral  period  until 
balancing  occurs.  Until  balancing  ia 
achieved,  the  rate  for  valuing  each 
month's  balancing  quantities  will  be  the 
WACOG  of  the  month  when  the 
imbalance  occurred.  The  pipeline  must 
assign  the  current  month's  WACOG  to 


any  quantities  not  used  to  offset  a  prior 
month's  exchange  imbalance. 

§154.306    Aaaaaament  Of  pact 
perfonnanca. 

(a)  General  rule.  (1)  Prior  Commission 
approval  is  required  before  a  pipeline 
may  recover  through  a  surcharge 
(surcharge  recovery)  its  actual 
purchased  gas  costs  (determined  in 
paragraph  (d)  of  this  section)  that 
exceed  its  computed  projected 
purchased  gas  costs  (determined  in 
paragraph  (e)  of  this  section)  for  each 
test  interval  (described  in  paragraph  (b) 
of  this  section)  by  three  percent. 

(2)  A  pipeline  determines  the  amount 
of  gas  costs  which  requires  specific 
Commission  approval  for  surcharge 
recovery  under  paragraph  (c)  of  this 
section. 

(3)  If  the  Commission  denies  a 
pipeline  recovery  of  any  underrecovered 
purchased  gas  costs  as  a  result  of  this 
section,  then  the  amounts  denied 
recovery  must  be  credited  to  Account 
No.  191  and  charged  to  Account  No. 
426.5.  "Other  Deductions"  of  the 
Uniform  System  of  Accounts  in  Part  201 
of  this  chapter. 

(b)  Test  intervals.  The  pipeline  must 
divide  the  deferral  period  into  four  test 
intervals.  The  first  test  interval  is  the 
first  four  months  of  the  deferral  period. 
The  second  test  interval  is  the  three 
months  following  the  first  interval.  The 
third  interval  is  the  three  months 
following  the  second  interval.  The  fourth 
interval  is  the  remaining  two  months  of 
the  deferral  period. 

(c)  Gas  costs  requiring  specific 
approval  for  surcharge  recovery.  The 
amount  of  gas  cost  which  requires 
specific  approval  by  the  Commission  for 
surcharge  recovery  is  the  difference 
obtained  by  subtracting  X  from  Y,  if 
greater  than  zero,  where: 

X=The  actual  cost  of  gas  purchased  in  a 
test  interval  determined  in  paragraph  (d)  of 
this  section;  and 

Y=The  test  amount  determined  by 
multiplying  the  computed  projected  gas  costs 
determined  in  paragraph  (e)  of  this  section, 
by  1.03. 


(d)  Actual  cost  of  gas  purchased.  The 
actual  cost  of  gas  purchased  is  the 
monthly  amounts  determined  in 

5 154.305(g)(1)  for  the  gas  purchased  in 
the  test  interval: 

(1)  Less  adjustments  for  exchange 
transactions  and  transportation 
imbalances;  and 

(2)  Including  only  the  gas  cost 
components  that  were  used  to  compute 
the  projected  average  cost  of  gas  that  is 
compared  in  a  test  interval. 

(e)  Computed  projected  cost  of  gas.  A 
pipeline  must  calculate  its  computed 
projected  gas  costs  by  multiplying: 

(1)  The  quantities  of  natural  gas 
purchased  and/or  received  during  a 
PGA  effective  period  within  a  test 
interval  by 

(2)  A  projected  average  rate  derived 
by  dividing  the  projected  purchased  cost 
of  gas  used  to  calculate  a  current 
adjustment  for  a  PGA  effective  period 
by  the  related  quantities  of  natural  gas 
the  pipeline  projects  to  purchase  during 
a  PGA  effective  period. 

§154.307    [Reaerved] 

§154.308    Quarterly  PGA  filing. 

(a)  Filing  requirements.  The  quarterly 
filing  must  be  filed  with  the  Commission 
and  posted  under  i  154.16  at  least  30 
days  before  a  pipeline's  proposed 
quarteriy  effective  date,  established 
under  {  154.304(c).  At  the  same  time,  the 
pipeline  must  serve  its  jurisdictional 
customers  and  interested  state 
commissions  with  a  copy  of  the 
quarteriy  filing.  The  copy  of  the  filing 
served  on  the  jurisdictional  customers 
and  interested  state  commissions  must 
be  in  the  hardcopy  format  set  forth  in 
Exhibit  C  of  the  FERC  Form  No.  542- 
PGA,  unless  otherwise  agreed  to  by  the 
jurisdictional  customers  and  interested 
state  commissions. 

(b)  Contents  of  the  filing.  The  pipeline 
must  file: 

(1)  Tariff  sheets  that  conform  to  both 
the  format  specified  in  S  154.33(d)  of  this 
chapter  and  the  following  format: 


Notice  of  Purchased  Gas  Cost  Adjustment  Rate  Change 


Rate  sctiedule 


Base  tariff 
rate' 


Current 
adjustment 


Cumulative 
adjustment 


Surcharge 
adjustment 


GRI  adjustment 


Other 
adjustment 


Total 


Estimated  average  cost  of  gas  m  last  scheduled  PGA:  $X.XX  Current  estimated  average  cost  ol  gas  in  latest  PGA  (rate  currently  being 
*^^'^T^  base  tariff  rate  is  the  effective  rate  on  file  with  the  Commission,  excluding  adjustments  approved  by  the  Commission. 
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(2)  A  report  containing  detailed 
computations  which  clearly  show  the 
derivation  of  the  current  adjustment  to 
be  applied  to  a  pipeline's  effective  rates. 
The  format  in  which  this  report  must  be 
submitted  and  the  information  that  the 
report  must  contain  are  set  forth  in 
FERC  Form  No.  542-PGA,  Purchased 
Gas  Adjustment  (PGA)  Filing,  available 
at  the  Energy  Information 
Administration,  Department  of  Energy. 
1000  Independence  Avenue  SW., 
Washington,  DC  20585. 

(c)  Current  adjustment.  A  pipeline 
must  compute  a  current  adjustment  for 
the  quarterly  filing  in  the  manner 
described  in  §  154.305(c).  A  pipeline 
must  not  make  an  adjustment  to  the 
surcharge  rate  in  effect  until  the 
pipeline's  next  scheduled  annual  PGA 
filing. 

(d)  Challenges  to  quarterly  filing. 
Objections  to  a  pipeline's  purchasing 
practices  reflected  in  a  qu^terly  PGA 
filing  will  not  be  considered  by  the 


Commission  at  the  time  of  the  quarterly 
filing  and  must  be  raised  at  the  time  of 
the  pipeline's  next  scheduled  annual 
PGA  filing.  Mathematical,  typographical, 
or  accounting  errors  that  affect  the 
correct  computation  of  a  current 
adjustment  in  a  quarterly  PGA  filing 
may  be  challenged  when  a  pipeline  files 
the  quarterly  filing. 

§  1 54.309    Interim  adjustment  fHlnga. 

(a)  General  rule.  A  pipeline  may  elect 
a  PGA  clause  under  §  154.303  that 
allows  it  to  file  interim  adjustments  to 
its  base  tariff  rate(s)  in  addition  to 
annual  and  quarterly  PGA  filings  under 
§§154.305  and  154.308.  subject  to  the 
conditions  specified  in  this  section. 

(b)  Interim  adjustment  rate  change.  (1) 
A  pipeline  must  only  file  an  interim  rate 
adjustment  based  on  a  projected 
average  cost  of  purchased  gas  that  is 
less  than  the  projected  average  cost  of 
gas  reflected  in  its  last  scheduled  PGA 
filing.  An  interim  adjustment  rate 


change  must  only  reflect  known  and 
measurable  changes  to  the  cost  of  gas 
established  in  a  pipeline's  last 
scheduled  PGA  filing. 

(2)  Known  and  measurable  changes  to 
the  cost  of  gas  as  used  in  this  section  are 
those  changes  in  costs  that  a  pipeline 
has  a  reasonable  basis  for  assuming  will 
actually  occur. 

(c)  Filing  and  notice  requirements.  (1) 
A  pipeline  must  file  an  interim 
adjustment  with  the  Commission  and 
post  it  as  required  by  §  154.16  at  least  24 
hours  before  the  effective  date  of  the 
proposed  interim  adjustment.  At  the 
same  time  the  pipeline  files  with  the 
Commission,  it  must  serve  its 
jurisdictional  customers  and  interested 
state  commissions  with  a  copy  of  the 
filing. 

(2)  The  pipeline  must  file: 

(i)  Tariff  sheets  that  conform  to  both 
the  format  specified  in  §  154.33(d)  and 
the  following  format 


Notice  of  Purchased  Gas  Cost  Adjustment  Rate  Change 


Rate  schedule 


Base  tariff 
rate' 


Current 
ac^ustment 


Cumulative 
adjustment 


Surcharge 
adjustment 


GRI  adjustment 


Other 
adjustment 


Total 


Estimated  average  cost  of  gas  in  last  scheduled  PGA:  $XXX  Current  estimated  average  cost  of  gas  in  latest  PGA  (rate  currently  being 
charged):  SX.XX 

>  The  base  tariff  rate  is  the  effective  rate  on  file  with  the  Commission,  excluding  adjustments  approved  by  the  Commission. 


(ii)  A  summary  sheet  showing  the 
changes  in  purchased  gas  cost  reflected 
in  the  interim  adjustment.  A  format  for 
the  summary  sheet  is  shown  in  FERC 
Form  No.  542-PGA,  Purchased  Gas 
Adjustment  (PGA)  Filing,  available  at 
the  Energy  Information  Administration 
(EIA),  Department  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585.  The  summary 
sheet  must  contain  sufficient  detail  to 
clearly  show  the  derivation  of  the 
interim  adjustment  to  be  affiled  to  the 
pipeline's  existing  rates. 

(d)  Challenges  to  interim  adjustment 
filing.  Objections  to  a  pipeline's 
purchasing  practices  reflected  in  an 
interim  adjustment  filing  will  not  be 
considered  by  the  Commission  at  the 
time  of  the  interim  adjustment  filing  and 
must  be  raised  at  the  time  of  the 
pipeline's  next  scheduled  annual  PGA 
filing.  Mathematical,  typographical,  or 
accounting  errors  that  affect  the  correct 
computation  of  a  rate  adjustment  in  an 
interim  adjustment  filing  may  be 
challenged  when  a  pipeline  files  the 
interim  adjustment. 


§154^10   Transition  ruiaa. 

(a)  Filing  requirement.  (1)  On  May  1, 
1988,  a  pipeline  must  file  tariff  sheets 
pursuant  to  §  154.303  to  be  effective  June 
1.1988. 

(2)(i)  If  a  pipeline  elects  to  use  a  PGA 
clause,  a  pipeline  must  file  tariff  sheets 
in  the  format  specified  in  paragraph 
(a)(2)(ii)  of  this  section  on  May  1, 1988, 
to  be  effective  on  June  1, 1988. 

(ii)  A  pipeline  must  file  tariff  sheets  in 
the  format  specified  in  paragraphs 
(a)(2)(iii)  and  (a)(2)(iv)  of  this  section 
that  contain: 

(A)  An  initial  current  adjustment  rate 
computed  under  paragraph  (b)  of  this 
section,  and 

(B)  A  surcharge  rate  adjustment 
described  in  paragraph  (c)  of  this 
section. 

(iii)  ff  June  1. 1988,  is  also  the 
pipehne's  scheduled  annual  or  quarterly 
PGA  effective  date  imder  §  154.304.  the 
tariff  sheet  format  must  conform  to  the 
annual  or  quarterly  PGA  format 
specified  in  §§  154.305  or  154.30&  The 
pipeline  must  submit  a  detailed  report  in 
the  format  and  wnth  the  information  set 


forth  in  the  FERC  Form  No.  542-PGA  for 
the  annual  or  quarterly  PGA. 

(iv)  If  June  1. 1988.  is  not  a  pipeline's 
scheduled  annual  or  quarterly  PGA 
effective  date  imder  §  154.304,  the  tariff 
sheet  format  must  conform  to  the 
quarterly  PGA  format  specified  in 
§  154.308.  The  pipeline  must  also  submit 
a  detailed  report  in  the  format  and  with 
the  information  set  forth  in  the  FERC 
Form  No.  542-PGA  for  the  quarteriy 
PGA. 

(b)  Initial  current  adjustment  rate. 
(l)(i)  If  a  pipehne's  annual  PGA  effective 
date  is  June  1, 1988.  the  pipeline  must 
file  an  initial  current  adjustment  rate  as 
computed  in  accordance  with  §  154.302 
(m)  or  (n)  and  §  154.305  (b)  and  (c).  on 
May  1, 1988. 

(ii)  If  a  pipeline's  quarterly  PGA 
effective  date  is  June  1, 1988.  the 
pipeline  must  file  an  initial  current 
adjustment  rate  in  accordance  with 
§  154.302  (m)  or  (n)  and  §  154.305  (b)  and 
(c)  of  this  part,  on  May  1, 1988. 

(iii)  (A)  If  a  pipeline's  annual  or 
quarterly  PGA  effective  date  is  not  June 
1, 1988,  the  pipeline  must  compute,  for 
the  appropriate  time  period,  an  initial 


43888 


Federal  Register  /  Vol.  52.  No.  221  /  Tuesday.  November  17,  1987  /  Rules  and  Regulations 


current  adjustment  rate  in  accordance 
with  §  154.302  (m)  or  (n)  and  §  154.305 
(b)  and  (c)  of  this  part,  to  be  filed  on 
May  1, 1988. 

(B)  This  rate  is  to  remain  in  effect  only 
until  the  pipeline  files  a  quarterly  or  | 
annual  PGA  rate,  whichever  is  first. 

(iv)  If  a  pipeline  files  an  interim 
adjustment  rate,  described  in  §154.309, 
before  it  files  a  quarterly  or  annual  PGA 
filing,  the  projected  average  cost  of  gas 
in  the  interim  adjustment  rate  must  be 
less  than  the  projected  average  cost  of 
gas  used  to  compute  the  initial  current 
adjustment  described  in  paragraph 
(b)(l)(iii)  of  this  section. 

(c)  Surcharge  rate  adjustment — (1) 
Definitions.  For  purposes  of  paragraph 
(c): 

(i)  "New  surcharge  rate  amortization 
period"  means  the  effective  period  for  a 
new  surcharge  rate  filed  under 
paragraph  (c)(3)(i)  of  this  section; 

(ii)  "Existing  surcharge  rate 
amortization  period"  means  the 
effective  period  for  the  surcharge  rate 
included  as  a  part  of  a  pipeline's  last 
PGA  filing  before  June  1. 1988. 

(2)  General  rule.  Thirty  days  before 
the  end  of  either  a  new  surcharge  rate 
amortization  period  under  paragraph 
(c)(3)(i]  of  this  section  or  an  existing 
surcharge  rate  amortization  period,  a 
pipeline  must  file  a  tariff  sheet  to  be 
effective  when  the  surcharge  rate 
amortization  period  ends  to  remove 
either  the  new  or  existing  surcharge  rate 
from  its  tariff. 

(3)  New  surcharge  rate  effective  on 
June  1,  1986 — (i)  New  surcharge  rate.  If  a 
pipeline's  existing  surcharge  rate 
amortization  period  ends  on  the  day 
before  )une  1, 1988,  the  pipeline  must  file 
a  new  surcharge  rate  to  be  effective  on 
June  1, 1988,  under  the  procedures  of 
paragraph  (a)(2)(ii]  of  this  section. 

(ii)  Subsequent  surcharge  rates.  A 
subsequent  surcharge  rate  will  be  filed: 

(A)  With  a  pipeline's  second  annual 
PGA  filing  if  its  first  annual  PGA  filing 
effective  date,  described  in  §  154.304.  is 
on  ]une  1, 1988,  and  if  the  pipeline  files 
its  new  surcharge  rate  in  accordance 
with  (c)(3)(i)  of  this  paragaph. 

(B)  With  a  pipeline's  first  annual  PGA 
filing  if  its  first  annual  PGA  effective 
date,  described  in  §  154.304,  is  after  the 
end  of  the  new  surcharge  rate 
amortization  period. 

(C)  With  a  pipeline's  second  annual 
PGA  filing  if  its  first  annual  PGA 
elective  date,  described  in  S  154.304,  is 
during  the  new  surcharge  rate 
amortization  period. 

(4)  Existing  surcharge  continues 
beyond  June  1, 1988— (\)  Existing 
surcharge  rate.  If  a  pipeline's  existing 
surcharge  rate  amortization  period  ends 
after  June  1, 1988,  the  pipeline  must  file 


and  continue  the  existing  surcharge  rate 
under  the  procedures  of  paragraph 
(a)(2](ii)  of  this  section. 

(ii)  Subsequent  surcharge  rates.  A 
subsequent  surcharge  rate  will  be  filed: 

(A)  Thirty  (30)  days  before  the  end  of 
the  existing  surcharge  rate  amortization 
period,  to  be  effective  on  the  day  after 
the  end  of  the  existing  surcharge  rate 
amortization  period  if  a  pipeline's  first 
annual  PGA  filing  effective  dale,  as 
described  in  §  154.304,  is  during  the 
existing  surcharge  rate  amortization 
period.  The  pipeline  must  file  its  next 
surcharge  rate  with  its  second  annual 
PGA  filing. 

(B)  With  a  pipeline's  first  annual  PGA 
filing  if  its  first  annual  PGA  effective 
date,  described  in  §  154.304  of  this  part, 
is  after  the  end  of  the  existing  surcharge 
rate  amortization  period. 

(5)  Length  of  surcharge  rate 
amortization  period. — (i)  The  period  of, 
time  a  pipeline  accumulates  deferrals 
(the  deferral  period)  for  the  surcharge 
rate  amortization  periods  under 
paragraphs  (c)(3)(i)  and  (c)(4)(ii)(A)  of 
this  section  will  end  three  months  before 
that  surcharge  rate  amortization  period's 
effective  date. 

(ii)  The  deferral  period  for  all 
surcharge  rates  not  defined  in  paragraph 
(c)(5)(i)  of  this  section  will  end  four 
months  before  that  surcharge  rate 
amortization  period's  effective  date. 

(iii)  Subject  to  paragraph  (c)(6)  of  this 
section,  the  new  surcharge  rate 
amortization  period  will  remain  in  effect 
for  the  same  length  of  time  as  the 
appropriate  deferral  period  defined  in 
paragraphs  (c)(5)(i)  and  (c)(5)(ii)  of  this 
section. 

(6)  Limitation  on  surcharge  rate 
amortization  period. 

(i)  No  surcharge  rate  amortization 
period  can  exceed  a  period  of  twelve 
months. 

(ii)  Beginning  with  each  pipeline's 
second  annual  PGA  filing  the  surcharge 
rate  amortization  period  will  be  12 
months. 

(7)  Determining  the  surcharge  rate.  A 
pipeline  must  divide  the  dollar  amount 
of  deferrals  acctmiulated  in  the  current 
subaccount(s)  of  Account  No.  191  in  the 
deferral  periods  defined  in  paragraphs 
(c)(5)(i)  and  (c)(5)(ii)  of  this  section  by 
the  projected  sales  quantities  of  natural 
gas  in  the  appropriate  surcharge  rate 
amortization  period. 

(d)  Transition  rule  for  electing  unit-of- 
sales  or  unit-of-purchase  methodology. 
(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  the  tariff  sheets  a 
pipeline  files  under  paragraph  (a)(1)  of 
this  section  must  maintain  the  unit-of- 
purchase  or  unit-of-sales  methodolgy 
used  by  the  pipeline  before  May  1, 1988, 


to  compute  a  current  adjustment  and 
monthly  deferrals  to  Account  No.  191. 

(2)  When  a  pipeline  files  its  first 
request  for  a  rate  change  under  §  154.63 
after  June  1, 1988,  it  must  include  with 
the  filing: 

(i)  A  restated  average  cost  of 
purchased  gas  in  its  base  tariff  rates 
computed  using  either  the  unit-of- 
purchase  methodology  specified  in 
§  154.302(m)  or  the  unit-of-sales 
methodology  specified  in  §  154.302{n) 
elected  by  the  pipeline  pursuant  to 
§  154.303(c)(2)(ii),  and 

(ii)  Revised  tariff  sheets  to  amend  its 
PGA  clause  which  indicate  that  the 
pipeline  has  elected  to  use  either  the 
unit-of-purchase  or  unit-of-sales 
methodology  and  which  state  that  the 
pipeline  will  use  the  same  methodology 
elected  for  computing  both  the  current 
adjustment  under  the  procedures 
specified  in  §  154.302(m)  or  §  154.302(n), 
and  for  determining  the  monthly 
deferrals  to  Account  No.  191  under  the 
procedures  specified  in  §  154.305(b)(1). 

PART  270— RULES  GENERALLY 
APPLICABLE  TO  REGULATED  SALES 
OF  NATURAL  GAS 

14.  The  authority  citation  for  Part  270 
is  revised  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C.  717- 
717w  (1982);  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982): 
E.0. 12009,  3  CFR  1978  Comp..  p.  142;  Natural 
Gas  Policy  Act  of  1978, 15  U.S.C.  3301-3432 
(1982). 

15.  In  §  270.101,  paragraph  (f) 
introductory  text  is  revised  to  read  as 
follows: 

§  270.101    Application  of  ceiling  prices  to 
first  sales  of  natural  gas. 
«        •        *        •        * 

(f)  Filing  Requirements.  An  interstate 
pipeline  must  include  with  any 
Purchased  Gas  Adjustment  (PGA)  filing 
under  §§154.301  through  154.310  of  this 
chapter,  a  refund  report  identifying  all 
billing  adjustments  that  are  reflected  in 
the  interstate  pipeline's  PGA  filing  to 
effect  refunds  required  to  be  made  to  it 
by  sellers  under  paragraph  (e)  of  this 
section.  The  interstate  pipeline  must  file 
with  the  Commission  the  original  and 
two  copies  of  a  refund  report  showing 
for  each  seller: 


PART  273— COLLECTION  AUTHORITY; 
REFUNDS 

16.  The  authority  citation  for  Part  273 
is  revised  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C.  717- 
717w  (1982);  Department  of  Energy 
Organization  Act,  42  U.S.C.  7102-7352  (1982); 
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E.0. 12009,  3  CFR  1978  Comp.,  p.  142;  Natural 
Gas  Policy  Act  of  1978, 15  U.S.C.  3301-3432 
(1982),  unless  otherwise  noted. 

17.  In  §  273.302.  paragraph  (f)(2)(i) 
introductory  text  is  revised  to  read  as 
follows: 

§  273.302    Refunds  of  interim  collections. 
***** 

(0*  *  * 

(2)  Interstate  Pipelines,  (i)  An 
interstate  pipeline  must  include  with 
any  Purchased  Gas  Adjustment  filing 
under  §§154.301  through  154.310  of  this 
chapter,  a  refund  report  identifying  all 
billing  adjustments  that  are  reflected  in 
the  interstate  pipeline's  PGA  filing  to 
effect  refunds  required  to  be  made  to  it 
by  sellers  under  paragraph  (e)  of  this 
section.  The  interstate  pipeline  must  file 
with  the  Commission  the  original  and 
two  copies  of  the  refund  showing  for 
each  seller: 


PART  375— THE  COMMISSION 

18.  The  authority  citation  for  Part  375 
is  revised  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352;  E.O. 
12009,  3  CFR  1978  Comp.,  p.  142; 
Administrative  Procedure  Act,  5  U.S.C.  553; 
Federal  Power  Act,  16  U.S.C.  791-828c,  as 
amended  by  the  Electric  Consumers 
Protection  Act  of  1986;  Natural  Gas  Act,  15 
U.S.C.  717-717W:  Natural  Gas  Policy  Act  of 
1978, 15  U.S.C.  3301  el.  seq.;  Public  Utility 
Regulatory  Policies  Act  of  1978, 16  U.S.C. 
2601  eL  sag.,  as  amended. 

§375.307    [Amended] 

19.  In  §  375.307,  paragraph  (b)(1)  is 
revised  by  removing  the  reference  to 
"§  154.38(d)(4)(vi)"  and  inserting  in  its 
place  "§  154.303(e)". 


PART  381— FEES 

20.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982); 
E.0. 12009,  3  CFR  1978  Comp..  p.  142; 
Independent  Offices  Appropriations  Act,  31 
U.S.C.  9701  (1982);  Natural  Gas  Act,  15  U.S.C. 
717-717W  (1982);  Federal  Power  Act,  16  U.S.C. 
791-8280  (1982);  Public  Utility  Regulatory 
Policies  Act,  16  U.S.C.  2601-2645  (1982); 
Interstate  Commerce  Act,  49  U.S.C.  1-27 
(1976). 

21.  Section  381.205  is  revised  to  read 
as  follows: 

§  381.205    Pipeline  tariff  filings  that  track 
certain  costs. 

The  fees  established  for  tariff  filings 
that  track  costs  are: 

(a)  $1800  for  an  annual  filing  under 
§  154.305; 

(b)  $300  for  a  quarterly  filing  under 
§  154.308; 

(c)  $300  for  an  interim  adjustment 
filing  imder  §  154.309;  and 

(d)  $300  for  any  other  tariff  filing  that 
tracks  costs. 

Note. — These  appendices  will  not  be 
published  in  the  Code  of  Federal  Regulations. 

Appendix  A 

Comments  Filed  By: 

American  Gas  Association 
American  Paper  Institute 
Arizona  Direct  Customers 
Associated  Gas  Distributors 
Baltimore  Gas  and  Electric  Company 
Columbia  Gas  Distribution  Companies 
Florida  Public  Utilities  Company 
Indiana  Consumer  Counsel 
Interstate  Natural  Gas  Association  of 

America 
Iowa  Utilities  Board 
Louisiana  Office  of  Conservation, 

Department  of  Natural  Resources 
Michigan  Consolidated  Gas  Company 


Minnesota  Department  of  Public  Service/ 

Energy  Issues  Intervention  Office 
Natural  Gas  Supply  Association 
Niagara  Mohawk  Power  Corporation 
Northern  Illinois  Gas  Company 
Northern  Indiana  Public  Service  Company 
Northern  Distributor  Group 
Paciflc  Gas  and  Electric  Company 
Peoples  Gas  Light  and  Coke  Company/North 

Shore  Gas  Company 
Peoples  Natural  Gas  Company 
Public  Service  Commission  of  the  State  of 

New  York 
Public  Service  Commission  of  Wisconsin 
Public  Utilities  Commission  of  the  State  of 

California 
Public  Utilities  Commission  of  the  State  of 

Oregon 
Rochester  Gas  and  Electric  Company 
ANR  Pipeline  Company/Colorado  Interstate 

Gas  Company 
Arkla.  Inc.  /Mississippi  River  Transmission 

Company 
Columbia  Gas  Transmission  Corporation 
Consolidated  Gas  Transmission  Corporation 
Enron  Interstate  Pipelines 
Great  Lakes  Gas  Transmission  Company 
Inter-City  Minnesota  Pipelines.  Ltd.,  Inc. 
Kentucky-West  Virginia  Gas  Company 
Midwestern  Gas  Transmission  Company 
Mountain  Fuel  Resources  Inc.  /Celsius 

Energy  Company 
National  Fuel  Gas  Supply  Corporation 
Natural  Gas  Pipeline  Company  of  America 
Northwest  Pipeline  Corporation 
Panhandle  Eastern  Pipe  Line  Company/ 

Trunkline  Gas  Company 
Southern  Natural  Gas  Company 
Southwest  Gas  Corporation 
Tennessee  Gas  F*ipeline  Company 
Texas  Eastern  Transmission  Corporation 
Texas  Gas  Transmission  Corporation 
Transcontinental  Gas  Pipe  Line  Corporation 
United  Gas  Pipe  Line  Company 
Williams  Natural  Gas  Company 
Williston  Basin  Interstate  Pipeline  Company 
Affiliated  Gas  Producers 
Arkla  Exploration  Company 
Producer  Associations 
ProGas  Limited 
Western  Gas  Marketing  Limited 
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Appendix  B 


Assessment  of  Pas<;  Peformance 


A.   Test  Intervals 


PGA     |- 
Effec-  9 
tive 
Periods 


•I  — I  — I  — I- 
10   11   12   1 


I  — I  — I  — I 


-I- 

6 


•I- 

7 


■I- 
8 


•I  — I- 
10   11 


A 

I  — I 


12 


1st 
Interval 


2nd         3rd      4th 
Interval   Interval   Interval 


(4  mos.) 
Sur-    I  — I  — I  — I-. 
charge  9   10  11   12 
1/1;  Based 
on  Balance 
at  8/31 


(3  mos.) 

•I  — I  — I- 
12    3 


(3  mos.) 

-l  — I- 
5    6 


(2  mos) 

•(  — I  — I- 
7    8    9 


■I  — I- 
10   11 


A 

•I  — I 
12   1 


Q  =  Quarterly  PGA  effective  date 
A  =  Annual  PGA  effective  date 


Surcharge 
Balance 


Surcharge 
Effective 
Date 


1.  Actual  Cost  of  Gas 

Month  9 
Month  10 
Month  11 
Month  12 


B4  Assessment  of  Past  Performance 
for  the  First  Interval 


Otv 
10,000 

8,000 
13,000 

9.000 
40,000 


Cost 

$  30,000 

24,000 

38,000 

28.000 

$120,000 


Computed  Projected  Cost  of  Gas 


Otv 


Month  9 

Month  10 

1st  -  11th 

12th  -  31st 

Month  11 

Month  12 

1st  -  20th 

21st  -  31st 


8000 


9000 


t 


10,000 

3,000* 
5,000* 
13,000 

6,000* 
3,000* 


Proi.   Ava. 

Rate 

Cost 

$   2.70 

$   27,000 

3.10 
2.90 
2.90 

9,300 
14,500 
37,700 

2.90 
3.10 

17,400 

9.300 

$115,200 

.  'Reflects  allocation  of  purchased  vohunes  amongst  multiple  projected  average  costs  of  gas  in  effect  for  month. 
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3.  Test  Amount 

Computed  Projected  Cost  of  Gas  for  Interval 

(See  2  above)  x  103% 
$115,200  X  1.03  =  $118,656 

4.  Gas  Cost  Requiring  SpeciHc  Approval  for 
Recovery 

Actual  cost  of  Gas  for  the  Interval  (See  1. 

above)— The  test  Amount  (See  3.  above] 
$120,000  -  $118.656 = 57,^44 

C.  Gas  Costs  Requiring  Specific  Approval  for 
Surcharge  Recovery 


Exceeded 

by3 
percent 

Did  not 
exceed 

byS 
percent 

First  Interval 

$1,344 

Second  Interval 

$<:500> 

Third  Interval 

i<1.200> 

Fourth  Interval 

$750 

Amounts  Needing 
Commission 
approval 

$2,094' 

'  Each  Interval's  purchased  gas  cost  will  be 
subject  to  the  test.  A  pipeline  may  include  in 
Its  surcharge  balance  without  prior  Commis- 
sion approval,  any  underrecovered  gas  costs 
accumulated  in  the  interval  provided  these 
underrecovered  gas  costs  do  not  exceed 
three  percent  of  its  projected  gas  costs. 

Appendix  C — Hypotheticab  To  Illustrate 
Transition  Rules ' 

Example  1 
Company  A 

Semi-annual  dates  under  {  154.38(d)(4]:  June 

1  and  December  1 
Last  semi-annual  PGA  to  become  effective 

before  June  1, 1988:  December  1. 1987 
Existing  surcharge  rate  amortization  period: 

December  1, 1987  to  May  31. 1987 
Annual  PGA  effective  date  under 

§  154.304(c):  June  1 

1.  Company  A  will  file  its  first  annual  PGA 
on  5-1-88  to  become  effective  on  6-1-68  to 
include: 

(a)  A  current  adjustment  covering  the 
period  6-1-88  to  8-31-88  pursuant  to 
!l54.310(b)(1)(i): 

(b)  A  surcharge  rate  to  recoup  deferred  gas 
costs  accumulated  between  9-1-87  and  2-29- 
88  pursuant  to  S  154.310(c)(3)(i)  to  remain  in 
effect  until  11-30-88. 

2.  Company  A  will  file  quarterly  PGAs  to 
become  effective  on  9/1/88. 12/1/88  and  3/1/ 
89. 

3.  On  4/2/89  Company  A  will  file  its 
second  annual  PGA  which  will  include  a 
surcharge  rate  to  recoup  deferred  gas  costs 
accumulated  between  3-1-88  and  1-31-89  to 
become  effective  6-1-89  pursuant  to 

§  l54.310(c)(3)(ii)(A)  to  remain  in  effect  until 
5-31-flO. 


■  Examples  1. 2.  and  3  illustrate  {  154.310(c)(3) 
New  Surcharge  Rate  Effective  on  June  1,  1988: 
Examples  4.  5  and  6  illustrate  {  lS4.310(c)(4) 
Existing  surcharge  rate  continues  tieyond  June  1. 
1988 


Example  2 
Company  B 

Semi-annual  dates  under  S  154.38(d)(4):  June 

1  and  December  1 
Last  semi-annual  PGA  to  become  effective 

before  June  1. 1988:  December  1, 1987 
Existing  surcharge  rate  amortization  period: 

Dec.  1, 1987  to  May  31, 1988 
Annual  PGA  effective  date  under 

S  154.304(c):  March  1 

1.  Company  B  will  file  a  quarterly  PGA  on 
5-1-88  to  become  effective  on  6-1-88  to 
include: 

(a)  A  current  adjustment  covering  the 
period  6-1-88  to  8-31-88  pursuant  to 

S  154.310(b)(l)(ii); 

(b)  A  surcharge  rate  to  recoup  deferred  gas 
costs  accumulated  between  9-1-87  and  2-29- 
88  to  remain  in  effect  until  11-30-88  pursuant 
to  S  154.310(c)(3)(i). 

2.  Company  B  will  file  quarterly  PGAs  to  be 
effective  on  9-1-88  and  12-1-88. 

3.  On  December  31, 1988,  Company  B  will 
file  its  first  annual  PGA  which  will  include  a 
surcharge  rate  to  recoup  deferred  gas  costs 
accumulated  between  3-1-88  and  10-31-88  to 
remain  in  effect  until  10-31-89  pursuant  to 

S  54.310(c}(3)(ii)(B). 

Example  3 
Company  C 

Semi-annual  dates  under  $  154.38(d)(4):  June 

1  and  December  1 
Last  semi-annual  PGA  to  become  effective 

before  June  1, 1988:  December  1, 1987 
Existing  surcharge  rate  amortization  period: 

Dec.  1, 1987  to  May  31. 1988 
Annual  PGA  effective  date  under 

§  154.304(c):  August  1 

1.  Company  C  will  file  a  tariff  sheet  on  5-1- 
88  to  become  effective  on  6-1-88  to  include: 

(a)  A  current  adjustment  covering  the 
period  6-1-88  to  7-31-88  pursuant  to 

S  154.310(b)(l)(iii)(A); 

(b)  A  surcharge  rate  to  recoup  deferred  gas 
costs  accumulated  between  9-1-88  and  2-2&- 
88  to  remain  in  effect  until  11-30-88  pursuant 
to  S  154.310(c)(3)(i). 

2.  On  6-2-88,  Company  C  will  file  its  first 
annual  PGA  under  §  154.304(c)  to  become 
effective  8-1-88.  The  company  will  reflect  a 
current  adjustment  only  in  this  annual  filing. 

3.  Company  C  will  file  quarterly  PGAs  to 
become  effective  on  11-1-88. 2-1-89  and  5-1- 
89. 

4.  On  6-2-89,  Company  C  will  file  its 
second  annual  PGA  to  become  effective  6-1- 
89.  In  addition  to  a  current  adjustment  the 
company  will  file  a  surcharge  rate  to  recoup 
deferred  gas  costs  accumulated  between  3-1- 
88  and  3-31-89  pursuant  to 

S  154.310(c)  (3)(ii)(C). 

Example  4 
Company  D 

Semi-annual  dates  under  S  154.38(d)(4): 

March  1  and  September  1 
Last  semi-aiuiual  PGA  to  become  effective 

before  June  1, 1988:  March  1, 1988 
Existing  surcharge  rate  amortization  period: 

March  1. 1988  to  August  31. 1988 
Annual  PGA  effective  date  under 

§  154.304(c):  August  1 

1.  Company  D  will  file  a  tariff  sheet  on  5-1- 
88  to  become  effective  on  6-1-88  to  compute 


a  current  adjustment  covering  the  period  6-1- 
88  to  7-31-88  pursuant  to 
S  154.310(b)(l](iii)(A).  The  surcharge  rate  will 
be  restated  pursuant  to  \  154.310(c)(4)(i),  i.e., 
if  the  surcharge  rate  in  effect  on  3-1-88  is  5 
cents/MMBtu,  the  tariff  sheet  effective  on  6- 
1-88  will  continue  to  show  a  surcharge  rate  of 
5  cents/MMBtu. 

2.  On  6-2-88,  Company  D  will  file  its  first 
annual  PGA  under  S  154.304(c)  to  become 
effective  6-1-88.  The  company  will  reflect  a 
current  adjustment  only  in  this  annual  filing. 

3.  On  8-2-88,  Company  D  will  file  a  tariff 
sheet  to  become  effective  9-1-88  to  remove 
the  surcharge  rate  effectuated  3-1-88  and  to 
replace  it  with  a  surcharge  rate  to  recoup 
deferred  gas  costs  accumulated  between  12- 
1-88  and  5-31-88  pursuant  to 

S  154.310(c)(4)(ii)(A).  This  surcharge  rate 
shall  remain  in  effect  until  2-28-89. 

4.  Company  D  will  file  quarterly  PGAs  to 
become  effective  11-1-88,  2-1-89  and  5-1-89. 

5.  On  6-2-89,  Company  D  will  file  its 
second  annual  PGA  to  become  effective  8-1- 
89.  In  addition  to  a  current  adjustment  the 
company  will  file  a  surcharge  rate  to  recoup 
deferred  gas  costs  accumulated  between  6-1- 
88  and  3-31-89  pursuant  to 

S  lS4.310(c)t4)(ii)(A). 

Example  5 
Company  E 

Semi-aimual  dates  under  S  154.38(d)(4):  April 

1  and  October  1 
Last  semi-annual  PGA  to  become  effective 

before  June  1, 1988:  April  1, 1988 
Existing  surcharge  rate  amortization  period: 

April  1, 1988  to  September  30. 1968 
Armual  PGA  effective  date  under 

S  154.304(c]:  April  1 

1.  On  5-1-88,  Company  E  will  file  a  tariff 
sheet  to  become  effective  on  6-1-88  to 
compute  a  current  adjustment  covering  the 
period  6-1-88  to  6-30-88  pursuant  to 

S  154.310(b)(l)(iii).  The  surcharge  rate  will  be 
restated  pursuant  to  S  154.310(c)(4)(i). 

2.  Quarterly  PGAs  will  be  filed  to  become 
effective  on  7-1-88, 10-1-88,  and  1-1-89. 

3.  On  1-31-89,  Company  E  will  file  its  first 
annual  PGA  to  become  effective  4-1-89.  In 
addition  to  a  current  adjustment  the 
company  will  file  a  surcharge  rate  to  recoup 
deferred  gas  costs  accumulated  from  1-1-88 
to  11-30-88  pursuant  to  {  154.310(c)(4)(ii)(B). 
This  surcharge  rate  shall  remain  in  effect 
until  2-28-90. 

Example  8 
Company  F 

Semi-annual  dates  under  S  154.38(d)(4): 

January  1  and  July  1 
Last  semi-annual  PGA  to  become  effective 

before  June  1, 1988:  January  1, 1988 
Existing  surcharge  rate  amortization  period: 

January  1, 1988  to  June  30, 1988 
Annual  PGA  effective  date  under 

S  154.304(c):  July  1 

1.  On  May  1, 1988.  Company  F  will  file: 

(a)  A  tariff  sheet  to  become  effective  6-1- 
88  to  reflect  a  current  adjustment  covering 
the  period  6-1-88  to  6-30-88  pursuant  to 

\  154.310(b)(l)(iii). 

(b)  A  tariff  sheet  to  become  effective  7-1- 
88  to: 


UMI 
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(i)  Establish  a  currtnt  adjustment  covering 
the  period  7-1-88  to  9-30-88  and 

(ii)  Remove  the  surcharge  rate  effectuated 
January  1. 1988.  and  replace  it  with  a 
surcharge  to  recoup  deferred  gas  costs 
accumulated  between  10-1-87  and  2-29-88 
pursuant  to  {  154.310(cK4)(ii)(B).  The 
surcharge  rate  shall  remain  in  effect  until  11- 
30-88. 

2.  Quarterly  PGAs  will  be  filed  to  become 
effective  on  10-1-88, 1-1-89.  and  4-1-89. 

aaiMS  cow  triT-ot-n 


Appendix  D— Explanation  of  Schedule  Dl 

Sample  Record  1  of  Schedule  Dl 
Magnetic  Tape  Format  of  Hypothetical  Exchange  Workingpaper 


D10100000107003002 

D10100000207003002 

D10100000307003002 

D10100000407003002 

D10100000507003002   MONTH 

D10100000607003002 

D10100000707003002  VOLUME  (Dt) 

D10100000807003002 

D10100000907003002   COST 

D10100001007003002 

D10100001107003002  AVERAGE  COST 

D10100001207003002 

D10100001307003002 

D10100001407003002 


ACTUAL  PURCHASES  1/ 


Mar.  86  Apr.  86 

663648  679187 

1498351  1450319 

2.2577  2.1354 


May  86  Jun.  86  Total 

448935  428392  2220162 

837325  740414  4526409 

1.8651  1.7284  2.0388 


1/  No  purchases  were  made  in  July  and 
August 


The  first  eighteen  character  positions  on  Schedule  Dl  are  reserved  for 
indentifying  information.  This  identifying  information  is  shown  on  this 
workingpaper  in  the  far  lefthand  columns  as  it  might  appear  on  a  Schedule  Dl 
submittal.  To  clarify  the  information  shown,  a  key  is  provided  below. 


Dl  01  000001  07  003  002 

Dl:      This  identifier  references  the  schedule  within  which  the 
workingpaper  was  filed. 

01:       References  the  applicable  record  within  Schedule  Dl. 

000001:   The  appropriate  sequence  number  reference. 

07:       This  number  indicates  that  this  particular  workingpaper 
is  part  of  the  section  designated  for  exchange  imbalance 
adjustments. 

003:      This  is  the  third  workingpaper  in  the  section  of  workingpapers 
supporting  the  exchange  imbalance  adjustments  in  this  PGA. 

002:      This  is  page  2  of  this  workingpaper. 

(FR  Doc.  87-26377  Filed  11-17-87;  8:45  am| 
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DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Parts  41  and  42 
(106.866)  . 

Visas:  DocumentationoN|nmigrants 
and  Nonimmigrants  Under  the 
Immigration  and  Nationality  Act,  as 
Amended  j         I 

agency:  Bureau  of  Consular  A^aics. 
Department  of  State  (D( 
action:  Final  rule. 

SUMMARY:  This  Hnal  rule  implements 
numerous  amendments  to  the 
Immigration  and  Nationality  Act  which 
were  enacted  by  the  99th  Congress.  The 
amendments  to  the  regulations 
contained  in  this  rule  are  required  by 
statute.  They  were  published  in  the 
Federal  Register  of  August  10, 1987  (52 
FR  29542;  SD-210)  and  corrected  on 
August  25. 1987  (52  FR  32026).  An 
additional  change  relating  to  the 
submission  of  duplicate  documents  in 
§  42.124.  which  was  inadvertently 
omitted  in  the  proposed  rule,  is  included 
in  this  final  rule.  The  change,  however. 
does  not  affect  the  substance  of  the 
previous  publication.  The  changes  to  22 
CFR  Parts  41  and  42  will  improve  visa 
issuance  processing  and  will  favorably 
affect  certain  nonimmigrant  and 
inunigrant  visa  applicants  as  discussed 
in  the  Notice  of  Proposed  Rulemaking 
(SD-210). 

EFFECTIVE  DATE:  November  17, 1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
Stephen  K.  Fischel  or  Guida  Evans- 
Magher,  Legislation  and  Relations 
Division,  Visa  Services,  Washington,  DC 
20520  (202)  663-12(lk:  663-1206. 
SUPPtEMENTARY  INFORMATION:  On 
August  10, 1987,  the  Department 
published  proposed  rulemaking  SD-210. 
which  reflected  amendments  to  the 
Immigration  and  Nationality  Act  by 
enactment  of  Pub.  L  99-853.  Pub.  L.  99- 
639.  Pub.  L.  99-603.  and  Pub.  L.  99-570. 
The  changes  include  elimination  of 


submission  of  duplicate  immigrant  visa 
documentation  and  fingerprinting 
requirement,  establishment  of  new 
nonimmigrant  visa  classifications  and 
immigrant  visa  categories  and  their 
corresponding  visa  symbols,  extension 
of  derivative  foreign  state  chargeability 
to  the  alien  spouse  and/or  child 
following  to  join  the  principal  alien  in 
certain  cases,  and  the  modification  of 
certain  grounds  of  ineligibility. 

Interested  persons  were  given  the 
opportunity  to  comment  on  the  proposal. 
An  analysis  of  the  sole  comment 
received  which  relates  to  grounds  of 
ineligibility  under  sections  212(a)(19) 
and  212(a)(23)  of  the  Immigration  and 
Nationality  Act  (22  CFR  41.91(a)  (19)  and 
(23)  and  42.91(a)  (19)  and  (23)).  is 
outlined  below.  An  additional 
amendment  which  was  inadvertently 
omitted  from  the  proposed  rulemaking, 
SD-210,  has  been  included  in  this  final 
rule.  Section  5(a)  of  Pub.  L.  99-653 
removes  the  requirement  under  section 
221(a)  of  the  IN  A  that  a  consular  officer 
must  be  in  possession  of  a  duplicate 
copy  of  the  original  immigrant  visa.  The 
amendment  to  §  42.124  removes  this 
requirement  from  the  language  in  the 
second  sentence  of  paragraph  (c). 

Analysis  of  Comment 

The  commenter  recognized  that  the 
regulations  proposed  to  implement 
amendments  to  sections  212(a)  (19)  and 
(23)  of  the  INA  were  consistent  with  and 
essentially  mandated  by  the  enactment 
of  the  "Immigration  Marriage  Fraud 
Amendments  of  1986"  and  the  "Omnibus 
Drug  Enforcement  Act  of  1986" 
respectively.  The  commenter  went  on  to 
point  out  that  those  amendments 
significantly  expanded  the  scope  of  both 
section  212(a)(19)  and  212{a)(23)  and 
that  many  aliens  who  formerly  would 
not  have  been  excludable  under  the  one 
or  the  other  section  will  now  be  so 
excludable.  The  conimenter  expressed 
the  hope  that  the  Department  and 
consular  officers  abroad  will  take  into 
account  hardships  that  this  fact  may 
work  on  certain  aliens.  Both  the 


Department  and  consular  officers 
abroad  are  under  an  affirmative  duty  to 
implement  and  administer  these 
provisions  as  amended  and  cannot  in 
good  conscience  refrain  from  doing  so. 
On  the  other  hand,  the  same  procedural 
requirements  and  standards  will  apply 
to  these  provisions  in  their  amended 
form  as  have  applied  in  the  past.  While 
the  number  of  applications  refused 
under  these  provisions  will  clearly 
increase  because  of  their  expanded 
scope,  the  Department  does  not  intend 
or  contemplate  that  the  recent 
amendments  should  result  in  any  sort  of 
deliberate  campaign  to  increase 
refusals.  This  rule  is  not  considered  to 
be  a  major  rule  for  purposes  of  E.O. 
12291  nor  is  it  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  22  CFR  Parts  41  and 
42 

Aliens,  Nonimmigrants.  Immigrants. 
Visas. 

Adoption  of  Amendments 

Accordingly,  the  Department  amends 
Title  22,  Chapter  I.  Part  41  and  Part  42  as 
follows: 

PART  41— DOCUMENTATION  OF 
NONIMMIGRANTS  UNDER  THE 
IMMIGRATION  AND  NATIONALITY 
ACT,  AS  AMENDED 

1.  The  authority  citation  for  Part  41 
continues  to  read  as  follows: 

Authority:  Sec.  104,  66  Stat.  174;  8  US  C. 
1104;  sec.  109(b)(1).  Pub.  L.  95-105,  91  Stat. 
847. 

2.  Section  41.12  is  amended  by 
inserting  H-2A  and  H-2B  symbols 
between  the  H-1  and  H-3  classification 
symbols  and  inserting  N-8  and  N-9 
symbols  after  the  "M-2"  classification 
symbol  information  and  before  the 
"Nato"  classification  symbols  to  read  as 
follows: 

§  41.12    Classification  symbols. 


Class 


Citation 


Symbol  to 

be  inserted 

in  visa 


Teiflporafy  wortief  pertormng  agncuKural  services  unavailable  in  the  United  Slates 101(a)(15MH)(H)<a);  100  Slat  3411 M-2A 

Temporaiy  worker  performing  olt>er  services  unavailable  in  IN5  United  Stales 101(aM15)(M)(ii)(C).  100  Stat.  3411 H-2B 


The  parent  o«  an  alien  cMd  ctassif«d  SK-3  under  section  101|aH27)(l)(i) 

The  ch*S  o)  parent  classified  M-8  or  of  aliens  clatsitied  SK-1;  SK-2:  SK-4 
(").  or  (w) 


101(a)(15HN):  too  Stat  3359 N-« 

section  101(aK27)(l)(ii).     101(aMl5MN);  100  Stat.  3359 N-9 
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3.  In  §  41.91  paragraph  (a](19)(i)  is 
revised  and  paragraph  (a)(19)(iii)  is 
removed;  (a)(23)  is  revised,  and  (a)(24)  is 
removed  and  reserved  to  read  as 
follows: 

§  41.91    Aliens  ineligible  to  receive  visas. 

(a)  *  *  * 

(19)  Fraud  and  misrepresentation,  (i) 
Any  alien  who,  by  fraud  or  willfully 
misrepresenting  a  material  fact,  seeks  to 
procure,  or  has  sought  to  procure,  or  has 
procured  a  visa,  other  documentation,  or 
entry  into  the  United  States  or  other 
benefit  provided  under  the  Act  shall  be 
ineligible  under  section  212(a)(19); 
provided,  that  the  provisions  of  this 
paragraph  are  not  applicable  if  the  fraud 
or  misrepresentation  was  committed  by 
an  alien  at  the  time  the  alien  sought 
entry  into  a  country  other  than  the 
United  States  or  obtained  travel 
documents  as  a  bona  fide  refugee  and 
the  refugee  was  in  fear  of  being 
repatriated  to  a  former  homeland  if  the 
facts  were  disclosed  in  connection  with 
an  application  for  a  visa  to  enter  the 
United  States;  provided  further,  that  the 


fraud  or  misrepresentation  was  not 
committed  by  such  refugee  for  the 
purpose  of  evading  the  quota  or 
numerical  restrictions  of  the  U.S. 
immigration  laws,  or  investigation  of  the 
alien's  record  at  the  place  of  former 
residence  or  elsewhere  in  connection 
with  an  apphcation  for  a  visa. 
***** 

(23)  Controlled  substance  violations. 
An  alien  shall  be  ineligible  to  receive  a 
nonimmigrant  visa  under  the  provisions 
of  section  212(a)(23)  of  the  Act,  as 
amended,  as  a  result  of  a  conviction  for 
a  violation  of,  or  for  conspiracy  to 
violate  any  law  or  regulation  relating  to 
a  controlled  substance,  as  defined  in  the 
Controlled  Substances  Act  (21  U.S.C. 
802),  which  occurred  before,  on,  or  after 
October  27, 1986. 

(24)  [Reserved) 

*  *  *  «  4 

§41.116    [Amended] 

4.  In  §  41.116,  paragraphs  (b)  (1)  and 
(2)  are  removed,  and  paragraph  (b)(3)  is 
redesignated  as  the  text  of  paragraph 
(b). 


PART  42— DOCUMENTATION  OF 
IMMIGRANTS  UNDER  THE 
IMMIGRATION  AND  NATIONALITY 
ACT,  AS  AMENDED 

1.  The  authority  citation  for  Part  42 
continues  to  read  as  follows: 

Authority:  Sec.  104.  66  Stat.  174,  8  U.&C. 
1104;  sec.  109(b)(1).  Pub.  L  95-105,  91  Stat. 
847. 

2.  In  §  42.12,  paragraph  (a)  is  removed* 
paragraph  (b)  is  amended  by  adding 
new  immigrant  visa  classification 
symbols  after  the  symbol  'SI-2"  at  the 
end  of  the  list,  and  is  redesignated  as 
paragraph  (a);  paragraphs  (c)  and  (d)  are 
redesignated  as  paragraphs  (b)  and  (c) 
and  are  revised  to  read  as  indicated 
below. 

§  42.12    Classification  symbols. 

A  visa  issued  to  an  immigrant  alien 
within  one  of  the  classes  described  in 
this  section  shall  bear  a  symbol  to  show 
the  classification  of  the  alien. 

(a)  The  following  symbols  shall  be 
used  in  cases  of  aliens  who  are  special 
immigrants: 


Class 


Citation 


Symbol  to 
bemsened 


Retired  officer  or  employee  classified  G-4  under  section  101(aH15MG)<iv) _ „ 101(a)(27HIMi«);  100  Stat  3434.. 

Spouse  of  retired  olficer  or  employee  classified  SK-1 _ 101(a)(27)|l)<iv);  100  Stat  3434 

Unmarried  son  or  daughter  of  a  present  or  fomier  oKicer  or  employee  classified  G-1  under  section  101(aH27)<lKi|  100  Stat  3434 

101(a)(15KGMi). 

A  spouse  classified  G-4  or  N-9  wfx)  is  the  survivor  of  a  deceased  officer  or  employee  classified  G-4  10l(aM27)(lMii)  100  Stat  3434 

under  section  101(a((15)(G)(iv). 


SK-1 
SK-3 
SK-3 

SK-4 


(b)  The  following  symbols  shall  be 
used  in  cases  of  aliens  who  qualify  as 
immediate  relatives: 


Class 


Spouse  of  US  citizen _ 

Spouse  of  US  citizen  (conditional  status).. 

Child  of  US  cilizen.._ 

Child  of  US.  citizen  (conditional  status) 

Orphan  adopted  abroad  by  US  citizen 

Orphan  to  be  adopted  by  US  citizen 

Parent  of  U.&  citizen 


Citation 


201(b). - 

201(b);  216(al.  100  Stat  3537 

201  (bt 

201(b);  216(a).  100  Stat.  3537 

201(b)..- 

201(b) _. 

201(b) 


Symbol  to 

be  msened 

in  visa 


m-i 

CH-1 
IR-2 


Cft-2 
IR-3 

IR-« 
IB-5 


(c)  The  following  symbols  shall  be 
used  in  cases  of  immigrants  who  are 


subject  to  the  numerical  restrictions 
specified  in  section  201(a)  of  the  Act: 


(Sass 


CiUtion 


203(aMl)  

203(a)i8)  

203<al(2)  

203(a)(2).  2t6(a).  100  Stat 


3537.. 


First  preference:  Unmarned  son  or  daughter  of  U.S.  citizen.- _ 

First  preference  Child  of  alien  classified  P1-1 _ „ -_ 

Second  preference  Spouse  of  alien  resident 

Spcond  preference:  Spouse  of  alien  rebident  (conditional  sialiis) _ 

Second  prelerence  Unmarried  son  or  daughter  o<  alien  resident ; _ _ .!  203(a)(2). 

Second  prelerence:  Unmamed  son  or  daughter  of  alien  resident  (conditional  status) _ ..J  203(a)(2);  216(a».  100  Stat  3537.... 

Second  prelerence  Child  of  alien  classified  P2-1  or  P2-2..  _ „ I  203'  .)(S) 

Second  prelerence:  Child  of  alien  dassSed  C2-1  or  C2-2  (conditional  status) — .1  203(aK8):  216(a),  100  Stat.  3537  ... 

Thiro  prelerence  Professional  or  highly  skilled  immigrant... I  203ia)|3l  

Third  prelerence:  Spouse  ol  alien  classified  P3-1 - 203va)(8) 

Third  prelerence  Child  of  alien  classified  P3-1  _ „ „ I  20r,(a|(B) 


Symbol  10 

be  insertad 

m  visa 


P1-I 
PI -2 
P2-I 

ca-1 
p2-a 

C2-2 

P2-3 
C2-3 

P3-I 
P3-2 
P3-3 
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Class 


Foo«tt>  prelsfence  Married  son  or  daugfiler  ot  US  ataeo 

Fourth  pre(ereoc8  Mamed  son  or  dajgWer  o<  US  citnen  (conditional  status) 

Foorth  pietererxre  Spouse  o(  alien  ciassitied  P4-1 

Fourth  preference  Spouse  ot  alien  dassrtied  C4-1  (corxMional  status) 

Fourth  prelerence  ChiW  ot  alien  classified  P4-1  

Fourth  preference  Child  of  alien  classilied  C4-1  (conditional  status 

Fifth  prelerence  Brother  or  sister  of  US  atizen  t«ienty.one  years  of  age  or  okJef  .. 
Fifth  prelerenca:  Spouse  o*  alien  classified  PS-1 . 

Fifth  prefererKe  Ch*J  of  alien  classified  PS-1 

Sixth  prefererKe  IMeeded  sliilled  or  unskilled  workar 
Sath  prelerence  Soouse  of  alien  classified  P&-1 

Sixth  preference  ChiM  of  alien  classHied  P6-1 

Nonpreterence  mwngfani ~ 


Citation 


203(a)(4) 

203(aK4):  216(a).  100  Slat  3537.. 

203(a)(8) 

203(aK8):  216(a).  100  Slat.  3537 

203(a)(8) 

203(a)(8).  216(a).  100  SUI.  3537. 

203(aM5) 

203(a)(8) 

203<aM8) 

203(aM6) 


203(a)(B).. 


203<aM8).. 
203(aM7).. 


Symbol  to 

be  inserted 

in  visa 


P4-1 
C4-1 
P4-2 
04-2 
P4-3 
C4-3 
P5-1 
P5-2 
P5-3 
P6-1 
P6-2 
P6-3 
NP-1 


§42.27    IRemoved  and  Reserved] 

3.  Section  42.27  is  removed  and 
reserved. 

4.  Section  42.51  is  revised  to  read  as 
follows: 

§  42.51    Exception  for  accompanying  ctiild. 
If  necessary  to  prevent  the  separation 
of  a  child  from  the  alien  parent  or 
parents,  an  immigrant  child,  including  a 
child  bom  in  a  dependent  area,  may  be 
charged  to  the  same  foreign  state  to 
which  a  parent  is  chargeable,  if  the  child 
is  accompanying  or  following  to  join  the 
parent,  in  accordance  with  section 
202(b)(1)  of  the  Act. 

5.  Section  42.52  is  revised  to  read  as 
follows: 


§  42.52    Exception  for  spouse. 

If  necessary  to  prevent  the  separation 
of  husband  and  wife,  an  immigrant 
spouse,  including  a  spouse  bom  in  a 
dependent  area,  may  be  charged  to  the 
foreign  state  to  which  the  spouse  is 
chargeable  if  accompanying  or  following 
to  join  the  spouse,  in  accordance  with 
section  202(b)(2). 

6.  In  §  42.91.  paragraph  (a)(19){i)  is 
revised  and  (a)(19)(iii)  is  removed; 
paragraph  (a)(23)  is  revised,  and 
paragraph  (a)(24)  is  removed  and 
reserved  to  read  as  follows: 

§  42.91    Aliens  ineligible  to  receive  visas. 

(a)  *  *  * 

(19)  Fraud  and  misrepresentation,  (i) 
Any  alien  who,  by  fraud  or  willfully 
misrepresenting  a  material  fact,  seeks  to 
procure,  or  has  sought  to  procure,  or  has 
procured  a  visa,  other  documentation,  or 
entry  into  the  United  States  or  other 
benefit  provided  under  the  Act  shall  be 
ineligible  under  section  212(a)(19); 
provided,  that  the  provisions  of  this 
paragraph  are  not  applicable  if  the  fraud 
or  misrepresentation  was  committed  by 
an  alien  at  the  time  the  alien  sought 
entry  into  a  country  other  than  the 
United  States  or  obtained  travel 
documents  as  a  bona  fide  refugee  and 
the  refugee  was  in  fear  of  being 
repatriated  to  a  former  homeland  if  the 
facts  were  disclosed  in  connection  with 


an  application  for  a  visa  to  enter  the 
United  States;  provided  further,  that  the 
fraud  or  misrepresentation  was  not 
committed  by  such  refugee  for  the 
purpose  of  evading  the  quota  or 
numerical  restrictions  of  the  U.S. 
immigration  laws,  or  investigation  of  the 
alien's  record  at  the  place  of  former 
residence  or  elsewhere  in  connection 
with  an  application  for  a  visa. 
***** 

(23)  Controlled  substance  violations. 
An  alien  shall  be  ineligible  to  receive  an 
immigrant  visa  under  the  provisions  of 
section  212(a)(23)  of  the  Act.  as 
amended,  as  a  result  of  a  conviction  for 
a  violation  of.  or  for  conspiracy  to 
violate  any  law  or  regulation  relating  to 
a  controlled  substance,  as  defined  in  the 
Controlled  Substances  Act.  (21  U.S.C. 
802).  which  occurred  before,  on.  or  after 
October  7. 1986. 

(24)  [Reserved] 
***** 

7.  Section  42.111(b)  is  revised  to  read 
as  follows: 

§  42.1 1 1    Supporting  documents. 

***** 

(b)  Documents  required.  An  alien 
applying  for  an  immigrant  visa  shall  be 
required  to  furnish,  if  obtainable:  a  copy 
of  each  required  police  certificate;  a 
certified  copy  of  any  existing  prison 
record,  military  record,  and  record  of 
birth;  and  a  certified  copy  of  all  other 
records  or  documents  which  the 
consular  officer  considers  necessary. 
***** 

8.  Section  42.116(b)  is  revised  to  read 
as  follows: 

§  42.1 16    Registration  and  fingerprinting. 

*        •        •        *        • 

(b)  Fingerprinting.  An  alien  may  be 
required  at  any  time  prior  to  the 
execution  of  Form  OF-230  to  have  a  set 
of  his  fingerprints  taken  if  such 
procedure  is  necessary  for  purposes  of 
identification  or  investigation. 

§42.124    [Amended] 

9.  Section  42.124(c)  is  amended  by 
removing  the  second  sentence. 


10.  In  §  42.125.  the  section  heading  is 
revised  and  paragraphs  (a)  and  (b)  are 
amended  by  revising  their  first 
sentences,  and  paragraph  (c)  is  removed 
to  read  as  follows: 

§  42.125    Issuance  of  new  or  replacement 
visas. 

(a)  New  immigrant  visa  for  an  alien 
not  subject  to  numerical  limitation.  An 
immediate  relative  within  the  meaning 
of  section  201(b]  of  the  Act.  or  a  special 
immigrant  descirbed  in  section 
101{a)(27)  of  the  Act.  who  establishes 
that  his  visa  has  been  lost  or  mutilated 
and  has  expired,  or  that  he  will  be 
unable  to  use  it  during  the  period  of  its 
validity,  may  be  issued  a  new  visa  at  the 
same  or  any  other  consular  office  upon 
payment  of  the  statutory  application  and 
visa  fees  if  the  immigrant  is  at  that  time 
found  qualified  to  receive  such  visa. 
Prior  to  issuing  a  new  immigrant  visa 

*  *  * 

(b)  Replacement  of  immigrant  visa  for 
an  alien  subject  to  numerical 
limitations.  An  immigrant  documented 
under  section  203  of  the  Act  who 
establishes  that  he  was  or  will  be 
unable  to  use  it  during  the  period  of  its 
validity  because  of  reasons  beyond  his 
control  and  for  which  he  is  not 
responsible,  may  be  issued  a 
replacement  immigrant  visa  under  the 
original  number  during  the  same  fiscal 
year  in  which  the  original  visa  was 
issued,  if  the  number  has  not  been 
returned  to  the  Department  upon 
payment  anew  of  the  statutory 
application  and  visa  fees,  if  the 
immigrant  is  at  that  time  found  qualified 
to  receive  such  a  visa.  Prior  to  issuing  a 
new  immigrant  visa  *  *  * 

12.  Paragraph  (a)  of  §  42.130  is 
amended  by  removing  the  last  four 
sentences  and  inserting  new  language 
after  the  third  sentence  to  read  as 
follows: 

§  42.130    Procedure  in  refusing  visas. 

[a]  Refusal  Procedure.  *  *  'Each 
document  related  to  the  refusal  shall 


then  be  attached  to  Form  OF-230  for 
retention  in  the  refusal  files.  Any 
document  not  related  to  the  refusal  shall 
be  retumed  to  the  applicant.  If  the 
grounds  of  ineligibility  may  be  overcome 
by  the  presentation  of  additional 
evidence  and  the  applicant  indicates  an 
intention  to  submit  such  evidence,  all 
documents  may.  with  the  consent  of  the 
alien,  be  retained  in  the  consular  files 
for  a  period  not  to  exceed  one  year.  If 
the  refusal  has  not  been  overcome 
within  one  year,  any  documents  not 
relating  to  the  refusal  shall  be  removed 
from  the  file  and  retiuned  to  the  alien. 
*        *        •        *        • 

Dated:  October  29. 1987. 
loan  M.  Claik. 

Assistant  Secretary  for  Consular  Affairs. 
(PR  Doc.  87-25442  Filed  11-1&..67: 8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  512 

Collection  of  Debts  by  ttie 
Government  Under  the  Debt  Collection 
Acts 

agency:  United  States  Information 
Agency  (USIA). 
action:  Final  rule. 

summary:  The  USIA  is  amending  its 
mles  by  introducing  Part  512  of  22  CFR 
establishing  rules  for  the  collection  of 
debts  owed  to  the  United  States.  The 
rules  implement  the  collection 
procedures  authorized  by  the  Federal 
Claims  Collection  Act  (31  U.S.C.  3701- 
3719]  as  amended  by  the  Debt  Collection 
Act  of  1982  (Pub.  L.  97-365, 96  Stat. 
1749).  These  laws  have  been 
implemented  by  the  Federal  Claims 
Collection  Standards  issued  jointly  by 
the  General  Accounting  Office  and  the 
Department  of  Justice  (4  CFR  Parts  101- 
105).  regulations  issued  by  the  Office  of 
Personnel  Management  (5  CFR  Part  550) 
and  the  procedures  prescribed  by  the 
Office  of  Management  and  Budget  in 
Circular  A-129  of  May  9. 1985. 
EFFECTIVE  DATE:  November  17, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Kenn  Goodman.  Planning,  Presentations 
and  Systems  Division,  United  States 
Information  Agency.  Room  664,  301  4th 
Street.  SW..  Washington.  DC  20547, 
phone  (202)  485-6327. 

8UPf>LEMENTARY  INFORMATION:  The  Debt 
Collection  Act  of  1982  (the  Act) 
authorizes  procedures  for  the  collection 
of  debts  owed  to  the  United  States, 
including  (1)  contracting  for  collection 
services  to  recover  debts;  (2) 


administrative  offset;  and  (3)  salary 
offset.  Although  these  are  separate 
procedures,  any  procediue  may  be  used 
by  itself  or  in  conjunction  with  other 
procedures. 

Contracts  for  Collection  Services 

Section  13  of  the  Debt  Collection  Act 
(codified  at  31  U.S.C.  3718)  authorizes 
Agencies  to  enter  into  contracts  for 
collection  services  to  recover  debts 
owed  the  United  States.  The  Act 
requires  that  certain  provisions  be 
contained  in  such  contracts  including: 

(1)  The  Agency  retains  the  authority 
to  resolve  a  dispute,  including  the 
authority  to  terminate  a  collection 
action  or  refer  the  matter  to  the 
Attorney  General  for  civil  remedies;  and 

(2)  The  contractor  is  subject  to  the 
Privacy  Act  of  1974,  as  it  applies  to 
private  contractors,  as  well  as  subject  to 
State  and  Federal  law  governing  debt 
collection  practices. 

Administrative  Offset 

The  procedures  authorized  for 
administrative  offset  are  contained  in 
section  10  of  the  Debt  Collection  Act 
codified  at  (31  U.S.C.  3716).  As  with  the 
provision  for  disclosure  to  a  collection 
agency,  the  Act  requires  that  notice 
procedures  be  observed  by  the  agency. 

The  debtor  is  also  afforded  an 
opportunity  to  inspect  and  copy 
Government  records  pertaining  to  the 
claim,  enter  into  an  agreement  for 
repayment,  and  to  a  review  of  the  claim 
(if  requested).  Agencies  of  the 
Government  may  cooperate  with  one 
another  in  order  to  effectuate  recovery 
of  the  claim. 

Salary  Offset 

Section  5  of  the  Debt  Collection  Act 
(codified  at  5  U.S.C.  5514]  establishes 
new  procedures  to  be  used  when  an 
Agency  collects  money  owed  it  by 
offsetting  the  salary  of  a  Federal 
employee.  Like  administrative  offset, 
agencies  may  cooperate  with  one 
another  in  order  to  recover  the  debt. 

Salary  offset  procedures  permit  an 
employee  to  review  the  determination  of 
indebtedness  before  offset  is 
implemented,  and  an  employee  against 
whom  an  offset  is  sought  is 
automatically  entitled  to  a  hearing  on 
matters  surrounding  the  determination 
of  the  debt,  or  the  percentage  of 
disposable  pay  to  be  deducted  each  pay 
period. 

Executive  Order  12291 

This  proposed  rule  is  not  a  "major 
mle"  as  defined  under  Executive  Order 
12291  because  it  will  not  result  in  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 


costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies  or  geographical 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

The  USIA  finds  that  the  proposed  rule 
will  have  no  "significant  economic 
impact  upon  a  substantial  number  of 
small  entities"  within  the  meaning  of 
section  3(a)  of  the  Regulatory  Flexibility 
Act.  Pub.  L.  9&-354.  94  Stat.  1164  (5 
U.S.C.  605{b]).  This  conclusion  has  been 
reached  because  the  proposed  rule  does 
not  in  itself  impose  any  additional 
requirements  upon  small  entities. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

Paperwork  ReductiiHi  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511], 
any  reporting  recordkeeping  provisions 
that  are  included  in  this  rule  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB). 

List  of  Subjects  in  22  CFR  Part  512 

Administrative  practices,  procedures, 
debt,  claims. 

Accordingly  it  is  proposed  to  amend 
Title  22  CFR  Chapter  5  as  follows:  Part 
512  is  added  to  read  as  follows: 

PART  512— COLLECTION  OF  DEBTS 
UNDER  THE  DEBT  COLLECTION  ACT 
OF  1982 

Subpart  A— General  Provisions 

o6C> 

512.1  DeHnitions. 

512.2  Exceptions. 

512.3  Use  of  procedures. 

512.4  Conformance  to  law  and  regulations. 

512.5  Other  procedures. 

512.6  Informal  action. 

512.7  Return  of  property. 

512.8  Omissions  not  a  defense. 

Subpart  B— Administrative  Offset— Referral 
to  Collection  Agencies 

512.9  Demand  for  payment. 

512.10  Collection  by  administrative  offset. 

512.11  Administrative  offset  against 
amounts  payable  for  Civil  Service 
Retirement  and  Disability  Fund. 

512.12  Collection  in  installments. 

512.13  Exploration  of  compromise. 

512.14  Suspending  or  terminating  collection 
action. 

512.15  Referrals  to  the  Department  of  justice 
or  the  General  Accounting  Office. 

512.16  Collection  services. 
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Sec. 

Subpart  C—8atary  OffMt 

512.17  Purpose. 

:i2.18  Scope. 

512.19  Definitions. 

512.20  NotiHcation. 

512.21  Hearing. 

512.22  Deduction  from  pay. 

512.23  Liquidatioa  from  final  check  or 
recovery  from  other  payment. 

512.24  Non-waiver  of  rights  by  payments. 

512.25  Refunds. 
512.28    Interest,  penalties,  and 

administrative  costs. 

512.27  Recovery  when  paying  agency  is  not 
creditor  agency. 

Subpart  0    Intewit,  P»iMyu<»,  and 

UIIIIWllll  PlIVl  VORS 

512.28  Assessment. 

512.29  Exemptions. 
Authority:  31  U.S.C.  3701;  31  U.S.C  3711  et 

seq.:  5  U.S.C.  5514;  4  CFR  Parts  101-105;  5 
CFR  Part  55a 

Subpart  A— General  ProvMoiw 

§512.1    DafMtions. 

(a)  The  term  "Agency"  means  the 
United  States  Information  Agency.! 

(b)  The  term  "Agency  head"  means 
the  Director.  United  States  Information 
Agency. 

(c)  The  term  "appropriate  Agency 
offlcial"  or  "designee"  means  the  Chief, 
Financial  Operations  Division  or  such 
other  ofHcial  as  may  be  named  in  the 
future  by  the  Director,  USIA. 

(d)  The  terms  "debt"  or  "claim"  refer 
to  ^n  amoimt  of  money  which  has  been 
determined  by  an  appropriate  Agency 
ofRcial  to  be  owed  to  the  United  States 
from  any  person.  organi2ation  or  entity, 
except  another  Federal  Agency. 

(e)  A  debt  is  considered  "delinquent" 
if  it  has  not  been  paid  by  the  date 
specified  in  the  Agency's  written 
notification  or  applicable  contractual 
agreement,  unless  other  satisfactory 
arrangements  have  been  made  by  that 
date,  or  at  any  time  thereafter  the  debtor 
fails  to  satisfy  obligations  under  a 
payment  agreement  with  the  Agency. 

(f)  The  term  "referral  for  litigation" 
means  referral  to  the  Department  of 
Justice  for  appropriate  legal 
proceedings. 


S  512.2    Excaptions. 

(a]  Claims  arising  from  the  audit  of 
transportation  accoimts  pursuant  to  31 
U.S.C.  3728  shall  be  determined, 
collected,  compromised,  terminated,  or 
settled  in  accordance  with  the 
regulations  published  tmder  31  U.S.C. 
3726  {refer  to  41  CFR  Part  101-41). 

(b)  Claims  arising  out  of  acquisition 
contracts  subject  to  the  Federal 
Acquisition  Regulation  (FAR)  shall  be 
determined,  collected,  compromised, 
terminated  or  settled  in  accordance  with 
those  regulations  (see  48  CFR  Part  32).  If 
not  otherwise  provided  for  in  the  FAR 


system,  contract  claims  that  have  been 
the  subject  of  a  contracting  officer's 
final  decision  in  accordance  with 
section  6(a)  of  thp  Contracts  Disputes 
Act  of  1978  (41  U.S  C.  605(a)],  may  be 
determined,  collected,  compromised, 
terminated,  or  settled  tmder  the 
provisions  of  this  regulation,  except  no 
additional  review  of  the  debt  shall  be 
granted  beyond  that  provided  by  the 
contracting  officer  in  accordance  with 
the  provisions  of  section  6  of  the 
Contract  Disputes  Act  of  1978  (41  U.S.C. 
605),  and  the  amotmt  of  any  interest. 
administrative  charge,  or  penalty  charge 
shall  be  subject  to  the  limitations,  if  any, 
contained  in  the  contract  out  of  which 
the  claim  arose. 

(c)  Claims  based  in  whole  or  in  part 
on  conduct  in  violation  of  the  antitrust 
laws,  or  in  regard  to  which  there  is  an 
indication  of  fraud,  presentation  of  a 
false  claim,  or  misrepresentation  on  the 
part  of  the  debtor  or  any  other  party 
having  an  interest  in  the  claim,  shall  be 
referred  to  the  Department  of  Justice 
(DOJ)  as  only  the  DO)  has  the  authority 
to  compromise,  suspend  or  terminate 
collection  action  on  such  claims. 

(d)  Tax  claims  are  excluded  from  the 
coverage  of  this  regulation. 

§512.3    Uaaofprocaduraa. 

Procedures  authorized  by  this 
regulation  (including  but  not  limited  to 
referral  to  a  debt  collection  agency, 
administrative  offset,  or  salary  offset) 
may  be  used  singly  or  in  combination, 
providing  the  requirements  of  the 
applicable  law  and  regulation  are 
satisfied. 

§  512.4    Conformanca  to  law  and 
regulations. 

(a)  The  requirements  of  applicable 
law  (31  U.S.C.  3701-3719  as  amended  by 
Pub.  L  97-365,  (96  Stat.  1749)  have  been 
implemented  in  Government-wide 
standards: 

(1)  The  regulations  of  the  Of^ce  of 
Personnel  Management  (5  CFR  Part  550). 

(2)  The  Federal  Claims  Collection 
Standards  issued  jointly  by  the  General 
Accoimting  Office  and  the  Department 
of  Justice  (4  CFR  Parts  101-105),  and 

(3)  The  procedures  prescribed  by  the 
Office  of  Management  and  Budget  in 
Circular  A-129  of  May  9. 1985. 

(b)  Not  every  item  in  the  above 
described  standards  has  been 
incorporated  or  referenced  in  this 
regulation.  To  the  extent,  however,  that 
circimistances  arise  which  are  not 
covered  by  the  terms  stated  in  this 
regulation,  USIA  will  proceed  in  any 
actions  taken  in  accordance  with 
applicable  requirements  found  in  the 
sources  referred  to  in  paragraphs  (a)  (1). 
(2),  and  (3)  of  this  section. 


§512.5    Otitarprocadurat. 

Nothing  contained  in  this  regulation  is 
intended  to  require  USIA  to  duplicate 
administrative  proceedings  required  by 
contract  or  other  laws  or  regulations. 

§S12J    Infonnal  action. 

Nothing  in  this  regulation  is  intended 
to  preclude  utilization  of  informal 
administrative  actions  or  remedies 
which  may  be  available. 

§512.7    Ratum  Of  proparty. 

Nothing  contained  in  this  regulation  is 
intended  to  deter  USIA  from  demanding 
the  return  of  specific  property  or  from 
demanding  the  return  of  the  property  or 
the  payment  of  its  value. 

§512.8   Omiaaionanotadafanaa. 

The  failure  of  USIA  to  comply  with 
any  provision  in  this  regulation  shall  not 
serve  as  a  defense  to  the  debt. 

Subpart  B— Administrative  Offset  and 
Referral  to  Collection  Agencies 

§  512.9    Demand  for  paymant 

Prior  to  initiating  administrative 
offset,  demand  for  payment  will  be 
made  as  follows: 

(a)  Written  demands  will  be  made 
promptly  upon  the  debtor  in  terms 
which  inform  the  debtor  of  the 
consequences  of  failure  to  cooperate.  A 
total  of  three  progressively  stronger 
vmtten  demands  at  not  more  than  30- 
day  intervals  will  normally  be  made 
unless  a  response  to  the  first  or  second 
demand  indicates  that  further  demand 
would  be  futile  and  the  debtor's 
response  does  not  require  rebuttal.  In 
determining  the  timing  of  demand 
letters,  USIA  will  give  due  regard  to  the 
need  to  act  promptly  so  that  as  a 
general  rule,  debt  referrals  to  the 
Department  of  Justice  for  litigation, 
where  necessary,  can  be  made  within 
one  year  of  the  Agency's  final 
determinatin  of  the  fact  and  the  amount 
of  the  debt.  When  necessary  to  protect 
the  Goverment's  interests  (e.g.,  to 
prevent  the  statute  of  limitations.  28 
U.S.C.  2415.  from  expiring)  written 
demand  may  be  preceded  by  other 
appropriate  actions  under  this  chapter, 
including  immediate  referral  for 
litigation. 

(b)  The  initial  demand  letter  will 
inform  the  debtor  of:  The  basis  for  the 
indebtedness  and  the  right  of  the  debtor 
to  request  review  within  the  Agency:  the 
applicable  standards  for  assessing 
interest,  penalties,  and  administrative 
costs  (Supart  D  of  this  regulation)  and; 
the  date  by  which  payment  is  to  be 
made,  which  normally  will  not  be  more 
than  30  days  from  the  date  that  the 
initial  demand  letter  was  mailed  or  hand 


delivered.  USIA  will  exercise  care  to 
insure  that  demand  letters  are  mailed  or 
hand-delivered  on  the  same  day  that 
they  are  actually  dated. 

(c)  As  appropriate  to  the 
circumstances.  USIA  will  include  in  the 
demand  letters  matters  relating  to 
alternative  methods  of  payment,  the 
debtor's  rights  to  representation  by  his 
respective  bargaining  imit  policies 
relating  to  referral  to  collection 
agencies,  the  Agency's  intentions 
relative  to  referral  of  the  debt  to  the 
Department  of  Justice  for  litigation,  and. 
depending  on  the  statutory  authority,  the 
debtor's  entitlement  to  consideration  of 
waiver. 

(d)  USIA  will  respond  promptly  to 
communications  from  the  debtor  and 
will  advise  debtors  who  dispute  the  debt 
that  they  must  furnish  available 
evidence  to  support  their  contention. 

§512.10    Cdlaction  by  adminlatrativa 
offset 

(a)  Collection  by  administrative  offset 
will  be  imdertaken  in  accordance  with 
these  regulations  on  all  claims  which  are 
liquidated  and  certain  in  amount  in 
every  instance  where  the  appropriate 
Agency  official  determines  such 
collection  to  be  feasible  and  not 
otherwise  prohibited. 

(1)  For  purpose  of  this  section,  the 
term  "administrative  offset"  has  the 
same  meaning  as  provided  in  31  U.S.C. 
3716(a)(1), 

(2)  Whether  collection  by 
administrative  offset  is  feasible  is  a 
determination  to  be  made  by  the  Agency 
on  a  case-by-case  basis,  in  the  exercise 
of  sound  discretion.  USIA  will  consider 
not  only  the  practicalities  of 
administrative  offset,  but  whether  such 
offset  is  best  suited  to  protect  and 
further  all  of  the  Government's  interests. 
USIA  will  give  consideration  to  the 
debtor's  financial  condition,  and  is  not 
required  to  use  offset  in  every  instance 
where  there  is  an  available  source  of 
funds.  USLA  will  also  consider  whether 
offset  would  tend  to  substantially 
disrupt  or  defeat  the  purpose  of  tiie 
program  authorizing  the  payments 
against  which  offset  is  contemplated. 

(b)  Before  the  offset  is  made,  a  debtor 
shall  be  provided  with  the  following: 
written  notice  of  the  nature  and  the 
amount  of  the  debt  and  the  Agency's 
intention  to  collect  by  offset 
opportunity  to  inspect  and  copy  Agency 
records  pertaining  to  the  debt: 
opportunity  to  obtain  review  within  the 
Agency  of  the  determination  of 
indebtedness;  and  opportunity  to  enter 
into  written  agreement  with  the  Agency 
to  repay  the  debt.  USIA  may  also  make 
requests  to  other  agencies  holding  funds 
payable  to  the  debtor,  and  process 


requests  for  offset  that  are  received  from 
other  agencies. 

(1)  USIA  will  exercise  soimd  judgment 
in  determining  whether  to  accept  a 
repayment  agreement  in  lieu  of  offset 
The  determination  will  weigh  the 
Government's  interest  in  collecting  the 
debt  against  fairness  to  the  debtor. 

(2)  In  cases  where  the  procedural 
requirements  specified  in  this  paragraph 
(b)  have  previously  been  provided  to  the 
debtor  in  connection  with  the  same  debt 
under  some  other  statutory  or  regulatory 
authority,  such  as  pursuant  to  an  audit 
allowance,  the  Agency  is  not  required  to 
duplicate  those  requirements  before 
taking  administrative  offset 

(3)  USIA  may  not  initiate 
administrative  offset  to  collect  a  debt 
more  than  10  years  after  the 
Government's  right  to  collect  the  debt 
first  accrued,  imless  facts  material  to  the 
Government's  right  were  not  known  and 
could  not  reasonably  have  been  known 
by  the  official  or  officials  of  the 
Government  who  were  charged  with  the 
responsibility  to  discover  and  collect  the 
debt  When  Uie  debt  flrst  accrued  is  to 
be  determined  according  to  existent  law 
regarding  the  accrual  of  debts  (e.g..  28 
U.S.C.  2415). 

(4)  USIA  is  not  authorized  by  31 
U.S.C.  3716  to  use  administrative  offset 
with  respect  to:  Debts  owed  by  any 
State  or  local  Govenunent  debts  arising 
under  or  payments  made  tmder  the 
Social  Security  Act.  the  Internal 
Revenue  Code  of  1954  or  the  tariff  laws 
of  the  United  States;  or  any  case  in 
which  collection  of  the  type  of  debt 
involved  by  administrative  offset  is 
explicitly  provided  for  or  prohibited  by 
another  statute.  Unless  otherwise 
provided  by  contract  or  law,  debts  or 
payments  which  are  not  subject  to 
administrative  offset  under  31  U.S.C. 
3716  may  be  collected  by  administrative 
offset  under  the  common  law  or  other 
applicable  statutory  authority. 

(5)  USIA  may  effect  administrative 
offset  against  a  payment  to  be  made  to  a 
debtor  prior  to  completion  of  the 
procedures  required  by  paragraph  (b)  of 
this  section  if  failure  to  take  offset 
would  substantially  prejudice  the 
Government's  ability  to  collect  the  debt 
and  the  time  before  the  payment  is  to  be 
made  does  not  reasonably  permit  the 
completion  of  those  procedures. 
Amounts  recovered  by  offset  but  later 
determined  not  to  be  owed  to  the 
Government  shall  be  promptly  refunded 
30  days  after  the  Agency  has  notified 
the  debtor  in  writing  that  the  debt  is  not 
owed.  Such  written  notification  will  be 
issued  within  15  days  after  the  Agency 
has  confirmed  through  a  review  of  its 
official  records  that  the  debt  is  not 
owed. 


(c)  Type  of  hearing  or  review:  (1)  For 
purposes  of  this  section,  whenever  USIA 
is  required  to  afford  a  hearing  or  review 
within  the  Agency,  the  Agency  will 
provide  the  debtor  with  a  reasonable 
opportunity  for  an  oral  hearing  when: 
An  applicable  statute  authorizes  or 
requires  the  Agency  to  consider  waiver 
of  the  indebtedness  involved,  the  debtor 
requests  waiver  of  the  indebtedness, 
and  the  waiver  determination  turns  on 
an  issue  of  veracity;  or  the  debtor 
requests  reconsideration  of  the  debt  and 
the  Agency  determines  that  the  question 
of  the  indebtedness  cannot  be  resolved 
by  review  of  the  documentary  evidence. 
Unless  otherwise  required  by  law.  an 
oral  hearing  under  this  section  is  not 
required  to  be  a  formal  evidentiary  type 
hearing. 

(2)  This  section  does  not  require  an 
oral  hearing  with  respect  to  debt 
collection  systems  in  which 
determinations  of  indebtedness  or 
waiver  rarely  involve  issues  of  veracity 
and  the  Agency  has  determined  that  the 
review  of  the  written  record  is  ordinarily 
enough  to  correct  prior  mistakes. 

(3)  In  those  cases  where  an  oral 
hearing  is  not  required  by  this  section, 
the  Agency  will  make  its  determination 
on  the  request  for  waiver  or 
reconsideration  based  upon  a  review  of 
the  written  record. 

(d)  Appropriate  use  will  be  made  of 
the  cooperative  efforts  of  other  agencies 
in  effecting  collection  by  administrative 
offset  USIA  will  not  refuse  to  initiate 
administrative  offset  to  collect  debts 
owed  the  United  States,  unless  the 
requesting  agency  has  not  complied  with 
the  applicable  provisions  of  these 
standards. 

(e)  Collection  by  offset  against  a 
judgment  obtained  against  the  United 
States  shall  be  accomplished  in 
accordance  with  31  U.S.C.  3728. 

(f)  Whenever  the  creditor  agency  is 
not  the  agency  which  is  responsible  for 
making  the  payment  against  which 
offset  is  sought  the  latter  agency  shall 
not  initiate  the  requested  offset  until  it 
has  been  provided  by  the  creditor 
agency  with  an  appropriate  written 
certification  that  the  debtor  owes  the 
debt  (including  the  amoimt)  and  that  full 
compliance  with  the  provisions  of  this 
section  has  taken  place. 

(g)  When  collecting  multiple  debts  by 
administrative  offset,  USIA  will  apply 
the  recovered  amoimts  to  those  debts  in 
accordance  with  the  best  interests  of  the 
United  States,  as  determined  by  the 
facts  and  circumstances  of  the  particular 
case,  paying  particular  attention  to  the 
applicable  statutes  of  limitations. 
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(a)  Unless  otherwise  prohibited  by 
law.  USIA  may  request  that  monies  that 
are  (hie  and  payable  to  a  debtor  from 
the  Civil  Service  Retirement  and 
Disability  Fund  be  administratively 
offset  in  reasonable  amounts  in  order  to 
collect  in  one  full  payments,  or  a 
minimal  number  of  payment,  debts 
owed  the  United  States  by  the  debtor. 
Such  requests  shall  be  made  to  the 
appropriate  officials  within  the  Office  of 
Personnel  Management  in  accordance 
with  such  regulations  as  may  be 
prescribed  by  the  Director  of  that  Office. 

(b)  When  making  a  request  for 
administrative  offset  under  paragraph 
(a)  of  this  section.  USIA  shall  include 
written  statements  that: 

(1)  The  debtor  owes  the  United  States 
a  debt,  including  the  amount  of  the  debt; 

(2)  The  USIA  has  complied  v^th  the 
applicable  statutes,  regulations,  and 
procedures  of  the  Office  of  Personnel 
Management;  and 

(3)  The  USIA  has  complied  with  the 
requirements  of  S  512.10  of  this  part, 
including  any  required  hearing  or 
review. 

(c)  Once  USIA  decides  to  request 
offset  under  paragraph  (a)  of  this 
section,  it  will  make  the  request  as  soon 
as  practical  after  completion  of  the 
applicable  procedures  in  order  that  the 
Office  of  Personnel  Management  may 
identify  the  debtor's  account  in        | 
anticipation  of  the  time  when  the  debtor 
requests  or  becomes  eligible  to  receive 
payments  from  the  Fund.  This  will 
satisfy  any  requirement  that  offset  be 
initiated  prior  to  expiration  of  the 
applicable  statute  of  limitations. 

(d)  If  USIA  collects  part  or  all  of  the 
debt  by  other  means  before  deductions 
are  made  or  completed  pursuant  to 
paragraph  (a)  of  this  section.  USIA  shall 
act  promptly  to  modify  or  terminate  its 
request  for  offset  under  paragraph  (a)  of 
this  section. 

(e)  This  section  does  not  require  or 
authorize  the  Office  of  Personnel 
Management  to  review  the  merits  of  the 
USIA  determination  relative  to  the 
amount  and  validity  of  the  debt,  its 
determination  on  waiver  under  an 
applicable  statute,  or  its  determination 
whether  to  provide  an  oral  hearing. 

S  512.12    Coiaction  in  instalbncnts. 

(a)  Whenever  feasible,  and  except  as 
required  otherwise  by  law,  debts  owed 
to  the  United  States,  together  with 
interest,  penalties,  and  administrative 
costs  as  required  by  this  regulation, 
should  be  collected  in  one  lump  sum. 


This  is  true  whether  the  debt  is  being 
collected  under  administrative  offset  or 
by  another  method,  including  voluntary 
payment.  However,  if  the  debtor  is 
fmandally  unable  to  pay  the 
indebtedness  in  one  lump  sum,  payment 
may  be  accepted  in  regular  installments. 
If  USIA  agrees  to  accept  payment  in 
installments,  it  will  obtain  a  legally 
enforceable  written  agreement  from  the 
debtor  that  specifies  all  of  the  terms  of 
the  arrangement  and  which  contains  a 
provision  accelerating  the  debt  in  the 
event  the  debtor  defaults.  The  size  and 
frequency  of  the  payments  should  bear  a 
reasonable  relation  to  the  size  of  the 
debt  and  ability  to  the  debtor  to  pay.  If 
possible  the  installment  payments 
should  be  sufficient  in  size  and 
frequency  to  liquidate  the  Government's 
claim  within  3  years. 

(b)  If  the  debtor  owes  more  than  one 
debt  and  designates  how  a  voluntary 
installment  plan  is  to  be  appUed  among 
those  debts,  the  Agency  will  follow  that 
designation.  If  no  such  designation  is 
made,  the  Agency  will  apply  paymenta 
to  the  various  debts  in  accordance  with 
the  best  interest  of  the  United  States  as 
as  determined  by  the  facts  and 
circumstances  of  each  case,  with 
particular  attention  to  application 
statutes  of  limitation. 

S  512.13    Exploration  ot  compromiM. 

USIA  may  attempt  to  effect 
compromise  in  accordance  with  the 
standards  set  forth  in  Part  103  of  the 
Federal  Claims  Collection  Standards  (4 
CFR  Part  103). 

§  512.14    Suspending  or  terminating 
collection  action. 

The  suspension  or  termination  of 
collection  action  shall  be  made  in 
accordance  with  the  standards  set  forth 
in  Part  104  of  the  Federal  Claims 
CollecUon  Standard  (4  CFR  Part  104). 

§512.15    Referrals  to  ttM  Department  Of 
Justica  or  the  Ganaral  Accounting  Offica. 

Referrals  to  the  Department  of  Justice 
or  the  General  Accounting  Office  shall 
be  made  in  accordance  with  the 
standards  set  forth  in  Part  105  of  the 
Federal  Claims  Collection  Standards  (4 
CFR  Part  105). 

9512.16    Collection  aarvic— . 

(a)  USIA  has  authority  to  contract  for 
collection  services  to  recover  delinquent 
debts  in  accordance  with  31  U.S.C. 
3718(c)  and  4  CFR  102.6. 

(b)  Contracts  with  collection  agencies 
will  provide  that: 

(1)  The  authority  to  resolve  disputes, 
compromise  claims,  suspend  or 
terminate  collection  action,  and  refer  the 
matter  to  the  Justice  Department  for 
litigation  will  be  retained  by  USIA; 


(2)  Contractors  are  subject  to  5  U.S.C. 
552a,  the  Privacy  Act  of  1974,  as 
amended,  to  the  extent  specified  in  5 
U.S.C.  552a(m)  and  to  applicable  Federal 
and  State  laws  and  regulations 
pertaining  to  debt  collection  practices, 
such  as  the  Fair  Debt  Collection 
Practices  Act.  15  U.S.C.  1692; 

(3)  The  contractor  is  required  to 
strictly  account  for  all  amounts 
collected; 

(4)  The  contractor  must  agree  that 
uncollectible  accounts  shall  be  returned 
with  appropriate  documentation  to 
enable  USIA  to  determine  whether  to 
pursue  collection  through  litigation  or  to 
terminate  collection; 

(5)  The  contractor  must  agree  to 
provide  any  data  in  its  files  relating  to 
paragraphs  (a)  (1).  (2).  and  (3)  of  S  106.2 
of  the  Federal  Claims  Collection 
Standards  (4  CFR  Part  105)  upon 
returning  the  account  to  USIA  for 
subsequent  referral  to  the  Department  of 
Justice  for  litigation. 

(c)  USIA  will  not  use  a  collection 
agency  to  collect  a  debt  owed  by  a 
currently  employed  or  retired  Federal 
employee,  if  collection  by  salary  or 
annuity  offset  is  available. 

Subpart  C—Saiary  Offset 

§512.17    Purpooa. 

This  subpart  provides  the  standards 
to  be  followed  by  USIA  in  implementing 
5  U.S.C.  5514  to  recover  a  debt  from  the 
pay  of  an  Agency  employee,  and 
establishes  the  procedural  guidelines  to 
recover  debts  when  the  employee's 
creditor  and  paying  agencies  are  not  the 
same. 

§512.18    Scope. 

(a)  Coverage.  This  subpart  applies  to 
Executive  agencies  and  employees  as 
defined  by  §  512.19. 

(b)  Applicability.  This  subpart  and  5 
U.S.C.  5514  apply  in  recovering  debts  by 
offset  without  the  employee's  consent 
from  the  current  pay  of  that  employee. 
Debt  collection  procedures  which  are 
not  specified  in  U.S.C.  5514  and  these 
regulations  will  be  consistent  with  the 
Federal  Claims  Collection  Standards  (4 
CFR  Parts  101-105). 

(1)  The  procedures  contained  in  this 
subpart  do  not  apply  to  debts  or  claims 
arising  under  the  Internal  Revenue  Code 
of  1954  as  amended  (26  U.S.C.  1  et  seq.), 
the  Social  Security  Act  (42  U.S.C.  301  at 
seq.),  or  the  tariff  laws  of  the  United 
States  or  to  any  case  where  collection  of 
a  debt  is  explicitly  provided  for  or 
prohibited  by  another  statute  (e.g., 
travel  advances  in  5  U.S.C.  5705). 

(2)  This  subpart  does  not  preclude  an 
employee  from  requesting  a  waiver  of  a 


salary  overpayment  under  5  U.S.C.  5584. 
10  U.S.C.  2774.  or  32  U.S.C.  716.  or  in  any 
way  questioning  the  amount  or  validity 
of  a  debt  by  submitting  a  subsequent 
claim  to  the  General  Accounting  Office 
in  accordance  with  procedures 
prescribed  by  the  General  Accounting 
Officer,  nor  does  it  preclude  an 
employee  from  requesting  waiver  when 
waiver  is  available  under  any  statutory 
provision. 
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§  512.19 

For  purposes  of  this  subpart: 

"Agency"  means  the  United  States 
Information  agency  (USIA). 

"Creditor  Agency**  means  the  agency 
to  which  the  debt  is  owed. 

"Debt"  means  an  amount  owed  to  the 
United  States. 

"Disposable  Pay"  means  that  part  of 
current  basic  pay.  special  pay,  incentive 
pay,  retired  pay.  retainer  pay  or 
authorized  pay  remaining  after  the 
deduction  of  any  amount  required  to  be 
withheld  by  law.  The  Agency  will 
exclude  deductions  described  in  5  CFR 
581.105  (b)  through  (f)  to  determine 
disposable  pay  subject  to  salary  offset 

"Employee"  means  a  current 
employee  of  USIA  or  of  another 
Executive  Agency. 

"Executive  Agency"  means  an  agency 
as  defined  by  secticm  105  of  title  5  of  the 
U.S.  Code. 

"FCCS"  means  the  Federal  Qainw 
Collection  Standards  jointly  published 
by  the  Justice  Department  and  the 
General  Accounting  Office  at  4  CFR 
parts  101-105. 

"Paying  agency"  means  the  agency 
employing  the  individual  and 
authorizing  the  payment  of  his  or  her 
current  pay. 

"Salary  offset"  means  an 
administrative  offset  to  collect  a  debt 
under  5  U.S.C.  5514  by  deductions  at  one 
or  more  officially  established  pay 
intervals  from  the  current  pay  account 
of  an  employee  without  his  or  her 
consent 

"Waiver"  means  the  cancellation. 
remission,  forgiveness,  or  non-recovery 
of  a  debt  allegedly  owed  by  an 
employee  to  an  agency  as  pmnitted  or 
required  by  U.S.C.  5584, 10  U.S.C.  2774. 
or  32  U.S.C.  710  5  U.S.C.  8348(b).  or  any 
other  law. 

§512.20    Notification. 

(a)  Salary  offset  deductions  shall  not 
be  made  unless  the  Director,  Financial 
Operations  Division  of  USIA.  or  such 
other  official  as  may  be  named  in  the 
future  by  the  Director  of  USIA,  provides 
to  the  employee  a  written  notice,  30 
calendar  days  prior  to  any  deduction, 
stating  at  a  minimum: 


(1)  The  Agency's  detennination  that  a 
debt  is  owed  including  tibe  nature, 
origin,  and  amount  of  the  debt; 

(2)  The  Agency's  intent  to  collect  the 
debt  by  means  of  deduction  from  die 
employee's  current  disposable  pay 
account; 

(3)  The  amount  frequency  and 
proposed  beginning  date  and  duration  of 
the  intended  deductions; 

(4)  An  explanation  of  the  Agency's 
policy  concerning  interest  penalties, 
and  administrative  costs; 

(5)  The  employee's  right  to  inspect 
and  copy  Government  records 
pertaining  to  the  debt 

(6)  The  opportunity  to  establish  a 
schedule  for  the  voluntary  repayment  of 
the  debt  or  to  enter  into  a  written 
agreement  to  establish  a  sdiedule  for 
repayment  in  lieu  of  offset  per  the 
requirements  of  4  CFR  102.2(e). 

(7)  The  employee's  right  to  a  hearing 
arranged  by  the  Agency  and  conducted 
by  an  administrative  law  judge  or, 
alternatively,  an  official  not  under  the 
control  of  the  head  of  the  Agency; 

(8)  The  method  and  time  period  for 
filing  a  petition  for  a  hearing; 

(9)  That  timely  filing  of  the  petition 
will  stay  the  commencement  of 
collection  proceedings; 

(10)  That  final  decision  on  the  hearing 
will  be  issued  not  later  than  60  days 
after  the  filing  of  Ae  petition  for  hearing 
unless  the  employee  requests  and  the 
hearing  officer  grants  a  delay  in  the 
proceedings. 

(11)  That  knowin^y  false,  misleading, 
or  frivolous  statements,  representations 
or  evidence  may  subject  the  employee 
to: 

(i)  Disciplinary  procedures  under 
Chapter  75  of  Title  5.  United  States  Code 
or  any  other  applicable  statutes; 

(ii)  Penalties  under  the  False  Claims 
Act  sections  3729-3731  of  title  31  U.S.C. 
or  any  other  applicable  statutes. 

(iii)  Criminal  penalties  under  sections 
286, 287, 1001, 1002  of  tide  18  United 
States  Code  or  any  other  applicable 
statutes. 

(12)  Any  other  rights  or  remedies 
available  to  the  employee,  including 
representation  by  counsel  or  his 
respective  bargaining  unit  under  the 
statutes  or  regulations  governing  the 
program  for  which  collection  is  being 
made. 

(13)  That  amounts  paid  on  or 
deducted  for  the  debts  that  are  later 
waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee. 

(b)  Notifications  under  this  section 
shall  be  hand  delivered  with  a  record 
made  of  the  delivery,  or  shall  be  mailed 
certified  mail  with  return  receipt 
requested. 


(c)  No  notification  hearing,  written 
responses  or  final  decisions  under  this 
regiilation  are  required  of  USIA  for  any 
adjustment  to  pay  arising  from  an 
employee's  election  of  coverage  under  a 
Federal  benefit  program  requiring 
periodic  deductions  from  pay,  if  the 
amount  to  be  recovered  was 
acciunulated  over  four  pay  periods  or 
less. 

§512.21    Hearing. 

(a)  Petition  for  hearing.  (1)  A  hearing 
may  be  requested  by  filing  a  written 
petition  with  the  Director,  Financial 
Operations  Division  of  USIA,  or  such 
other  official  as  may  be  named  in  the 
fuhire  by  the  Director  of  USIA,  stating 
why  the  employee  believes  the  Agency's 
detennination  of  the  existence  or 
amount  of  the  debt  is  in  error. 

(2)  The  petition  must  be  signed  by  the 
employee  and  fully  identify  and  explain 
with  reasonable  specificity  all  the  facts, 
evidence  and  witnesses  which  the 
employee  believes  support  his  or  her 
position. 

(3)  The  petition  must  be  filed  no  later 
than  fifteen  (15)  calendar  days  from  the 
date  the  notification  under  §  512.20  (b) 
was  hand  delivered  or  the  date  of 
delivery  by  certified  mail. 

(4)  Where  petition  is  received  after  the 
15  calendar  day  limit  USIA  will  accept 
the  petition  if  the  employee  can  show 
that  the  delay  was  beyond  his  or  her 
confrol  or  because  of  failure  to  receive 
notice. 

(5)  If  the  petition  is  not  filed  within  the 
time  limit  and  is  not  accepted  pursuant 
to  paragraph  (a)(4]  of  this  section,  the 
employee's  right  to  hearing  will  be 
considered  waived,  and  salary  offset 
will  be  implemented. 

(b)  Type  of  hearing.  (1)  The  form  and 
content  of  the  hearing  will  be 
determined  by  the  hearing  official  who 
shall  be  a  person  outside  the  control  or 
audiorityofUSIA. 

(2)  The  employee  may  represent  him 
or  herself,  or  may  be  represented  by 
counsel. 

(3)  The  hearing  official  shall  maintain 
a  summary  record  of  the  hearing. 

(4)  Hie  hearing  official  will  prepare  a 
written  decision  which  will  state: 

(i)  The  facts  purported  to  evidence 
nature  and  origin  of  the  alleged  debt 

(ii)  The  hearing  official's  analysis, 
findings,  and  conclusions  relative  to: 

(A)  The  employee's  and/ or  the 
Agency's  grounds; 

(B)  The  amount  and  the  validity  of  the 
alleged  debt; 

(C)  Hie  repayment  schedule,  if 
appUcable. 
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(5)  The  decision  of  the  hearing  o^icial 
shall  constitute  the  Tinal  administrative 
decision  of  the  Agency. 


$512.22    DaductkNi  from  pay. 

(a)  Deduction  by  salary  offset,  from  an 
employee's  disposable  current  pay,  shall 
be  subject  to  the  following 
circumstances: 

(1)  When  funds  are  available,  the 
Agency  will  collect  debts  owed  the 
United  States  in  full  in  one  lump-sum.  If 
funds  are  not  available  or  the  debt 
exceeds  15%  of  disposable  pay  for  an 
officially  established  pay  interval, 
collection  will  normally  be  made  in 
installments. 

(2)  The  installments  shall  not  exceed 
15%  of  the  disposable  pay  from  which 
the  deduction  is  made,  unless  the 
employee  has  agreed  in  writing  to  a 
larger  amount. 

(3)  Deduction  will  commence  with  the 
next  full  pay  interval  following  consent 
by  the  employee,  waiver  of  offset  or 
decision  issued  by  the  hearing  official. 

(4]  Installment  deductions  will  not  be 
made  over  a  period  greater  than  the 
anticipated  period  of  employment. 

§512.23    UquMatkm  from  final  ctteckLr 
r«cov«ry  from  otlitr  payment 

(a]  If  an  employee  retires  or  resigns 
before  collection  of  the  debt  is 
completed,  offset  of  the  entire  remaining 
balance  may  be  made  from  a  final 
payment  of  any  natiu%  to  such  extent  as 
is  necessary  to  liquidate  the  debt. 

(b)  Where  debt  cannot  be  liquidated 
by  offset  from  final  payment,  offset  may 
be  made  from  later  payments  of  any 
kind  due  from  the  United  States 
inclusive  of  Civil  Service  Retirement 
and  Disability  Fund  pursuant  to  S  512.11 
of  this  regulation. 

S  512.24    Non-waiv«r  of  right*  by       ! 


An  employee's  voluntary  payment  of 
all  or  part  of  a  debt  being  collected 
under  5  U.S.C.  5514  shall  not  be 
construed  as  a  waiver  of  any  rights 
which  the  employee  may  have  under  5 
U.S.C.,  or  any  other  provision  of 
contract  or  law.  unless  statutory  oil 
contractual  provisions  provide  to  tlie 
contrary. 


{512.25    Refunds. 

(a)  Refunds  shall  be  promptly  made 
when: 

(1)  A  debt  is  waived  or  otherwise 
found  not  to  be  owed  to  the  United 
States;  or 

(2)  The  employee's  paying  agency  is 
directed  by  an  administrative  or  judicial 
order  to  refund  amounts  deducted  from 
his  or  her  current  pay. 


(b)  Refunds  do  not  bear  interest 
unless  required  or  permitted  by  law  or 
contract. 

§512.26    Interest,  penalties,  and 
administrative  costs. 

The  assessment  of  interest,  penalties 
and  administrative  costs  shall  be  in 
accordance  with  Subpart  D  of  this 
regulation. 

§  51 2.27    Recovery  when  paying  agency  is 
not  creditor  agency. 

(a)  Format  for  request  for  recovery.  (1) 
Upon  completion  of  the  procedures 
prescribed  under  5  U.S.C.  5514.  the 
creditor  agency  shall  complete  and 
certify  the  appropriate  debt  certification 
specified  by  OPM. 

(2)  The  creditor  agency  shall  certify  in 
writing  that  the  employee  owes  the  debt, 
the  amount  and  basis  of  the  debt;  the 
date  on  which  payment  is  due.  the  date 
the  Government's  right  to  collect  first 
accrued,  and  that  the  creditor  agency's 
regulations  implementing  section  5514 
have  been  approved  by  OPM. 

(3)  If  collection  must  be  made  in 
installments,  the  creditor  agency  must 
advise  the  paying  agency  of  the  number 
of  installments  to  be  collected,  the 
amount  of  each  installment,  and  the 
commencing  date  of  the  first  installment. 

(b)  Submitting  the  request  for 
recovery. — (1)  Current  employees.  The 
creditor  agency  shall  submit  the 
appropriate  debt  certification, 
agreement,  or  other  instruction  on  the 
payment  schedule  to  the  employee's 
paying  agency. 

(2)  Separated  employees. 

(i)  Employees  who  are  in  the  process 
of  separating.  If  the  employee  is  in  the 
process  of  separating,  the  creditor 
agency  will  submit  its  debt  claim  to  the 
employee's  paying  agency  for  collection 
as  provided  in  §§  512.22  and  512.23.  The 
paying  agency  shall  certify  the  total 
amount  of  its  collection  and  notify  the 
creditor  agency  and  the  employee  as 
provided  in  paragraph  (b)(2)  of  this 
section.  Where  the  paying  agency  is 
aware  that  the  employee  is  entitled  to 
payments  from  the  Civil  Service 
Retirement  and  Disability  Fund,  it  will 
send  a  copy  of  the  debt  claim  and 
certification  to  the  agency  responsible 
for  making  such  payments  as  notice  that 
a  debt  is  outstanding. 

(ii)  Employees  who  have  already 
separated.  If  the  employee  is  already 
separated  and  all  payments  due  from  his 
or  her  former  paying  agency  have  been 
paid,  the  creditor  agency  may  request 
that  monies  which  are  due  and  payable 
to  the  employee  from  the  Civil  Service 
Retirement  and  Disability  Fund  {5  CFR 
831.1801)  or  other  similar  funds  be 
administratively  offset  in  order  to 


collect  the  debt  (31  U.S.C.  3716  and  the 
FCCS). 

(iii)  Employees  who  transfer  from  one 
paying  agency  to  another.  If  an 
employee  transfers  to  a  position  served 
by  a  different  paying  agency  subsequent 
to  the  creditor  agency's  debt  claim  but 
before  complete  collection,  the  paying 
agency  from  which  the  employee 
separates  shall  certify  the  total  amount 
of  collection  made  on  the  debt.  One 
copy  of  the  certification  will  be  supplied 
to  the  employee,  and  another  to  the 
creditor  agency  with  notice  of  the 
employee's  transfer.  The  original  shall 
be  inserted  in  the  employee's  official 
personnel  folder  and  the  new  paying 
agency  will  resume  collection  from  the 
employee's  current  pay  account,  and 
notify  the  employee  and  the  creditor 
agency  of  the  resumption.  Upon 
settlement  or  repayment  of  the  debt  all 
records  of  the  debt  will  be  removed  from 
official  personnel  records.  The  creditor 
agency  will  not  need  to  repeat  the  due 
process  procedure  described  by  5  U.S.C. 
5514. 

(c)  Processing  the  debt  claim  upon 
receipt  by  the  paying  agency: 

(1)  Incomplete  claims.  If  the  paying 
agency  receives  an  improperly 
completed  debt  certification,  it  shall 
return  the  request  with  a  notice  that 
procedures  under  5  U.S.C.  5514  and  this 
subpart  must  be  completed  and  a 
properly  completed  debt  certification 
form  received  before  action  will  be 
taken  to  effect  collection. 

(2)  Complete  claim.  If  the  paying 
agency  receives  a  properly  completed 
debt  form,  deductions  will  begin 
prospectively  at  the  next  officially 
established  pay  interval.  A  copy  of  the 
debt  form  will  be  given  to  the  debtor 
along  with  notice  of  the  date  deductions 
will  commence. 

(3)  The  paying  agency  is  not  required 
or  authorized  to  review  the  merits  of  the 
creditor  agency's  determination  with 
respect  to  the  amount  or  validity  of  the 
debt  as  stated  in  the  debt  claim  form. 

Subpart  D— Interest,  Penalties,  and 
Administrative  Costs 

§512.28    Assessment 

(a)  Except  as  provided  in  paragraph 
(h)  of  this  section,  or  §  512.29.  USIA 
shall  assess  interest,  penalties,  and 
administrative  costs  on  debts  owed  to 
the  United  States  pursuant  to  31  U.S.C. 
3717.  Before  assessing  these  charges. 
USIA  will  mail  or  hand  deliver  a  written 
notice  to  the  debtor.  This  notice  will 
include  a  statement  of  the  Agency's 
requirements  concerning  §§512.9  and 
512.21. 


(b)  Interest  shall  accrue  from  the  date 
on  which  notice  of  the  debt  is  first 
mailed  or  hand-delivered  to  the  debtor, 
using  the  most  current  address  available 
to  the  Agency. 

(c)  The  rate  of  interest  assessed  shall 
be  the  rate  of  the  current  value  of  funds 
to  the  United  States  Treasury  (i.e.,  the 
Treasury  Tax  and  Loan  account  rate),  as 
prescribed  and  published  by  the 
Secretary  of  the  Treasury  in  the  Federal 
Register  and  the  Treasury  Fiscal 
Requirements  Manual  Bulletins  annually 
or  quarterly,  in  accordance  with  31 
U.S.C.  3717.  The  rate  of  interest  as 
initially  assessed  shall  remain  fixed  for 
the  duration  of  the  indebtedness. 
However,  in  cases  where  the  debtor  has 
defaulted  on  a  repayment  agreement 
and  seeks  a  new  agreement.  USIA  may 
set  a  new  rate  which  reflects  the  current 
value  of  funds  to  the  Treasury  at  the 
time  the  agreement  is  executed.  Interest 
will  not  be  assessed  on  interest, 
penalties,  or  administrative  costs 
required  by  this  section. 

(d)  USIA  shall  assess  charges  to  cover 
administrative  costs  incurred  as  a  result 
of  a  delinquent  debt.  Calculation  of 
administrative  costs  shall  be  based  upon 
actual  costs  incurred.  Administrative 
costs  include  costs  incurred  to  obtain 
credit  reports  in  the  case  of  employee 
debt  or  in  using  a  private  debt  ooliector 
in  the  case  of  non-employee  debt. 

(e)  USIA  shall  assess  a  penalty  charge 
not  to  exceed  6%  per  year  on  any 
portion  of  a  debt  that  is  delinquent  for 
more  than  90  days.  This  charge  need  not 
be  calculated  until  the  91st  day  of 
delinquency,  but  shall  accrue  from  die 
date  that  the  debt  became  delinquent 

(f)  When  a  debt  is  paid  in  partial  or 
installment  payments,  amounts  received 
shall  be  applied  first  to  the  outstanding 
penalty  and  administrative  cost  charges. 
second  to  accrued  interest  and  third  to 
outstanding  principaL 

(g)  USIA  will  waive  the  collection  of 
interest  on  the  debt  or  any  portion  of  the 
debt  that  is  paid  within  30  days  after  the 
date  on  which  interest  began  to  accrue. 
USIA  may  extend  this  30--day  period,  on 
a  case-by-case  basis,  if  it  reasonably 
determines  such  action  is  appropriate. 
USIA  may  also  waive  in  whole  or  in 
part  the  collection  of  interest,  penalties, 
and  administrative  costs  assessed  under 
this  section  per  the  criteria  specified  in 
part  103  of  the  Federal  Claims  Collection 
Standards  (4  CFR  Part  103)  relating  to 
the  compromise  of  claims  or  if  the 
Agency  determines  that  collection  of 
these  charges  is  not  in  the  best  interest 
of  the  United  States.  Waiver  under  the 
first  sentence  of  this  paragraph  is 
mandatory.  Under  the  second  and  third 
sentences,  it  may  be  exercised  under  the 
following  circumstances: 


(1)  Waiver  of  interest  pending 
consideration  of  a  request  for 
reconsideration,  administrative  review, 
or  waiver  of  the  underlying  debt  under  a 
permissive  statute,  and 

(2)  Waiver  of  interest  where  USIA  has 
accepted  an  installment  plan  under 

§  512.12.  there  is  no  indication  of  fault  or 
lack  of  good  faith  on  the  part  of  the 
debtor  and  the  amount  of  the  interest  is 
lai;ge  enough,  in  relation  to  the  size  of 
the  installments  that  the  debtor  can 
reasonably  afford  to  pay,  that  the  debt 
will  never  be  repaid. 

(h)  Where  a  mandatory  waiver  or 
review  statute  applies,  interest  and 
related  charges  may  not  be  assessed  for 
those  periods  during  which  collection 
must  be  suspended  under  fi  104.2(c)(1)  of 
the  Federal  Claims  Collection  Standards 
(4  CFR  Part  104). 

§  512.29    Exemptions. 

(a)  The  provisions  of  31  UJS.C.  3717  do 
not  apply — 

(1)  To  debts  owned  by  any  State  or 
locai  government; 

(2)  To  debt  arising  under  contracts 
which  were  executed  prior  to,  and  were 
in  effect  on  October  25. 1982; 

(3)  To  debts  where  an  applicable 
statute,  loan  agreement,  or  contract 
either  prohibits  such  charges  or 
explicitly  fixes  the  charges  that  apply  to 
the  debts  arising  under  the  Social 
Security  Act,  die  Internal  Revenue  Code 
of  1954,  or  the  tariff  laws  of  the  United 
States. 

(b)  However  USIA  is  authorized  to 
assess  interest  and  related  charges  on 
debts  which  are  not  subject  to  31  U.S.C 
3717  to  the  extent  authorized  under  the 
common  law  or  other  applicable 
statutory  authority. 

Dated:  November  10, 1987. 
Stanley  M.  Silvennan. 
Comptroller. 
(FR  Doc.  87-28428  Filed  11-6-87;  8:45  am] 
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North  Carolina;  Order  to  Commence 
Proceedings  To  Determine  Whether 
To  Withdraw  Hazardous  Waste 
Program  Approval 

AQENCV:  Environmental  Protection 

Agency. 

ACTION:  North  Carolina;  order  to 
commence  proceedings  to  determine 


whether  to  withdraw  hazardous  waste 
program  approval. 

summary:  On  June  12. 1987,  the  North 
Carolina  legislature  enacted  Senate  Bill 
114  (the  "Act")  which  amended  Article  9 
of  Chapter  130A  of  the  North  CaroUna 
General  Statutes,  to  add  a  new  section 
13aA-295.01,  the  text  of  which  is  set 
forth  below.  The  Act  provides  that  new 
commercial  hazardous  waste  treatment 
facilities  will  not  be  issued  a  hazardous 
waste  permit  to  di8ciiai;ge  any 
hazardous  waste  or  toxic  substance  into 
any  surface  water  that  is  located 
upstream  of  a  public  drinking  water 
intake,  unless  a  dilution  factor  of  1000 
exists  at  the  point  of  discharge  into  the 
surface  water  under  certain  low  flow 
conditions.  After  review  and 
investigation  of  the  Act,  the  Regional 
Administrator  has  determined,  for  the 
reasons  set  forth  below,  that  cause 
exists  to  commence  withdrawal 
proceedings  under  40  CFR  271.23,  based 
upon  the  criteria  in  40  CFR 
271.22(a)(l){ii)  and  (2)(i).  In  addiUon, 
GSX  Chemical  Services,  Inc.  (CSX)  and 
the  Hazardous  Waste  Treatment 
Council  (Treatment  Council)  have 
petitioned  EPA  to  withdraw 
authorization  of  the  North  Carolina 
hazardous  waste  program,  alleging  that 
the  dilution  and  siting  provisions  of  the 
Act  are  not  in  conformity  with  the 
provisions  of  the  Solid  Waste  Disposal 
Act,  as  amended,  42  U.S.C.  8901,  et  seq. 
This  Order  serves  as  the  required 
response  to  the  GSX  and  the  Treatment 
Council  petitions,  granting  the  petitions 
to  the  extent  of  initiating  withdrawal 
proceedings,  and  as  a  statement  of 
allegations  to  which  North  Carolina 
must  respond.  See  40  CFR  271.23(b)(1). 

DATES:  Under  40  CFR  271.23(b)(1).  the 
State  must  respond  to  the  allegations  in 
this  Order  by  providing  a  written 
answer  within  December  17, 1987.  The 
withdrawal  proceeding  hearing  will  be 
held  on  January  12-13. 1988  be^nning  at 
9:00  a.m.  each  day. 

Participation  in  Proceedings 

The  withdrawal  proceeding  hearing 
will  be  conducted  by  a  Presiding  Officer, 
in  accordance  with  40  CFR  271.23(b)(2) 
and  40  CFR  22.03  and  40  CFR  271.23. 
Leave  to  participate  by  persons  not 
parties  in  the  proceedings,  pursuant  to 
40  CFR  271.23(b)(5),  will  be  determined 
by  the  Presiding  Officer.  The  Presiding 
Officer  will  also  grant  or  deny  motions 
to  intervene  and  motions  to  file  briefs  as 
amicus  curiae,  pursuant  to  40  CFR 
271.23(b)(3)  and  40  CFR  22.11  (c)  and  (d). 

Pursuant  to  the  provisions  of  40  CFR 
271.23(b)(2)(i),  Nordi  Carolina,  EPA. 
GSX  Services,  Inc.,  and  the  Hazardous 
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Waste  Treatment  Council  are  parties  to 
the  proceedings  initiated  by  this  Order. 

Pursuant  to  40  CFR  271.23(b)(5).  a 
person  who  is  not  a  party  as  defined 
above  may.  at  the  discretion  of  and 
under  conditions  set  forth  by  the 
Presiding  OfHcer.  be  permitted  to  make 
a  limited  appearance  through  an  oral  or 
written  statement  of  his/her  position  on 
the  issues. 

A  person  who  seeks  to  formally 
intervene  in  the  proceedings  is  subject 
to  the  requirements  of  40  CFR 
271.23(b)(3){vii)  and  40  CFR  22.11(a). 
Such  a  person  must  file  a  motion  to 
intervene,  setting  forth  the  grounds  for 
the  proposed  intervention,  the  position 
and  interest  of  the  movant  and  the  likely 
impact  that  intervention  will  have  on  the 
expeditious  progress  of  the  proceeding. 
Pursuant  to  40  CFR  22.11(d].  a  person 
who  wishes  to  file  a  brief  as  amicus 
curiae  shall  file  a  written  motion  for 
leave.  The  motion  shall  identify  the 
interests  of  the  applicant  and  shall  state 
the  reasons  why  the  proposed  amicus 
brief  is  desirable. 

The  original  and  two  copies  of:  all 
requests  to  participate  by  persons  not 
dehned  as  parties,  pursuant  to  40  CFR 
271.23(b)(5);  all  motions  to  intervene, 
pursuant  to  40  CFR  22.11(a):  and  all 
motions  to  file  briefs  as  amicus  curiae, 
pursuant  to  40  CFR  22.11(d)  shall  be 
Tiled  with  the  Regional  Hearing  Clerk, 
EPA  Region  IV.  345  Courtland  Street. 
NE.,  Atlanta.  Georgia  30365  by  close  of 
business  December  2. 1987. 

Copies  of  such  requests  and  motions 
shall  also  be  served  on  the  Presiding 
Officer  and  on  each  party  of  record. 
ADDRESSES:  Copies  of  the  Act.  the 
petitions,  and  information  required  by  40 
CFR  271.23(b)(4)(ii)  will  be  available  for 
inspection  and  copying  at  the  EPA. 
Region  IV,  Library.  345  Courtland  Street, 
NE..  Atlanta.  Georgia  30365;  the  EPA, 
Library.  Room  M-2904.  401  M  Street, 
SW.,  Washington.  DC  20460;  and  the 
Solid  and  Hazardous  Waste 
Management  Branch,  Environmental 
Health  Section.  North  Carolina 
Department  of  Human  Resources,  P.O. 
Box  2091  Raleigh.  NC  27602.  The 
withdrawal  proceeding  hearing  will  be 
held  in  MacKimmon  Center.  North 
Carolina  State  University,  Raleigh, 
North  Carolina. 

Copies  of  requests  and  motions  shall 
be  served  on  the  Presiding  Officer  and 
on  each  party  of  record  at  the  following 
addresses:  Presiding  Officer,  EPA,  A- 
110.  401  M  Street.  SW..  Washington.  DC 
20460;  Regional  Administrator,  EPA, 
Region  IV,  345  Courtland  Street.  Atlanta. 
Georgia  30365;  Secretary  of  State  of 
North  Carolina.  3rd  Floor.  Legislative 


Office  Building.  220  West  Jones  Street. 
Raleigh.  North  Carolina  27611;  GSX 
Chemical  Services.  Inc.,  P.O.  Box  210799, 
Columbia,  South  Carolina  29221; 
Hazardous  Waste  Treatment  Council, 
1440  New  York  Avenue,  NW.,  Suite  310, 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT 
Otis  Johnson,  Jr.,  Chief,  Waste  Planning 
Section,  RCRA  Branch.  EPA,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365. 
SUPPtEMENTARY  INFORMATION: 

L  Authority 

Authority  for  issuance,  by  the 
Administrator,  of  an  order  to  commence 
withdrawal  proceedings  regarding  North 
Carolina's  authorized  hazardous  waste 
program  is  provided  for  in  section 
3006(e)  of  the  Solid  Waste  Disposal  Act, 
as  amended  by  the  Resource 
Conservation  and  Recovery  Act,  as 
amended,  42  U.S.C.  6926(e).  Pursuant  to 
EPA  Delegation  Authority  8-7,  dated 
March  6, 1986,  such  authority  has  been 
delegated  to  the  Regional  Administrator 
of  EPA,  Region  IV.  42  U.S.C.  6926(e) 
requires  the  Regional  Administrator  to 
withdraw  authorization  from  a  State 
whenever  he  concludes  after  a 
withdrawal  proceeding  hearing  that  the 
State  is  not  administering  and  enforcing 
an  authorized  program  in  accordance 
with  42  U.S.C.  6926. 42  U.S.C.  6926(b) 
requires  that  an  authorized  State 
program  be  equivalent  to  the  Federal 
program  and  consistent  with  the  Federal 
and  State  programs  in  other  States,  in 
particular  the  Solid  Waste  Disposal  Act 
as  amended,  42  U.S.C.  6901  et  seq. 
Criteria  for  withdrawing  approval  of 
authorized  State  programs  is  codified  at 
40  CFR  271.22.  Consistency  is  deHned  in 
42  CFR  271.4. 

II.  Procedures  Pursuant  to  40  CFR    - 
271.23(b) 

Within  30  days  of  the  date  of  this 
Order,  the  State  shall  admit  or  deny  the 
allegations  set  forth  herein  by  delivery 
of  a  written  answer  to  the  Regional 
Administrator.  Proceedings  shall  be 
conducted  by  a  Presiding  Officer 
appointed  by  the  Chief  Administrative 
Law  Judge  of  EPA,  and  records  shall  be 
kept  in  accordance  with  40  CFR 
271.23(b)(4).  The  hearing  shall  be 
conducted  pursuant  to  40  CFR 
271.23(b)(2)-(6).  The  presiding  Officer 
shall  prepare  a  recommended  decision 
and  certify  the  record  of  proceedings  to 
the  Regional  Administrator  pursuant  to 
40  CFR  271.23(b)(7). 

Within  60  days  of  the  Presiding 
Officer's  certification  of  the  record  and 
filing  of  the  recommended  decision,  the 
Regional  Administrator  shall  determine 


whether  or  not  North  Carolina  has 
administered  its  authorized  hazardous 
waste  program  in  conformity  with  the 
Solid  Waste  Disposal  Act,  as  amended, 
42  U.S.C.  6901,  et  seq.  The  Regional 
Administrator  shall  then  act  pursuant  to 
40  CFR  271.23(b)(8). 

III.  Background 

On  June  12, 1987,  the  North  Carolina 
General  Assembly  enacted  a  bill 
entitled,  an  Act  To  Specify  an 
Additional  Requirement  Applicable  to 
the  Permitting  of  Any  Commercial 
Hazardous  Waste  Treatment  Facility  for 
the  Purpose  of  Protecting  Public  Health. 
N.C.  General  Stat,  section  130A-195.01 
(the  "Act").  The  State  legislature  ratified 
the  bill  on  June  22, 1987.  The  provisions 
of  the  Act  pertinent  to  the  Order  to 
commence  withdrawal  of  the  State 
program  are  as  follows: 

S  130A-29S.01.  Additional  requirement  for 
commercial  hazardous  waste  treatment 
facilities. 

— (a)  As  used  in  this  section: 

(1)  Commercial  hazardous  waste  treatment 
facility  means  any  hazardous  waste 
treatment  facility  which  accepts  hazardous 
waste  from  the  general  public  or  from 
another  person  for  a  fee,  but  does  not  include 
any  facility  owned  or  operated  by  a  generator 
of  hazardous  waste  solely  for  his  own  use, 
and  does  not  include  any  facility  owned  by 
the  State  or  by  any  agency  or  subdivision 
thereof  solely  for  the  treatment  of  hazardous 
waste  generated  by  agencies  or  subdivisions 
of  the  State; 

(2)  'New',  when  used  in  connection  with 
'facility',  refers  to  a  planned  or  proposed 
facility,  or  a  facility  which  has  not  been 
placed  in  operation,  but  does  not  include 
facilities  which  have  commenced  operations 
as  of  the  date  this  section  l>ecame  effective, 
including  facilities  operated  under  interim 
status; 

(3)  'Modified',  when  used  in  connection 
with  'permit',  means  any  change  in  any 
permit  in  force  on  or  after  the  date  this 
section  becomes  effective  which  would  either 
expand  the  scope  of  permitted  operations,  or 
extend  the  expiration  date  of  the  permit,  or 
otherwise  constitute  a  major  modification  of 
the  permit  as  defined  in  Title  40.  Part  270.41 
of  the  Code  of  Federal  Regulations  (1  July 
1986);  and 

(4)  7Q10  conditions',  when  used  in 
connection  with  'surface  water',  refers  to  the 
minimum  average  flow  for  a  period  of  seven 
consecutive  days  that  has  an  average 
occurrence  of  once  in  10  years  as  referenced 
in  15  NCAC  2B,  0206(a)(3)  as  adopted 
February  1. 1976. 

(b)  No  permit  for  any  new  commercial 
hazardous  waste  treatment  facility  shall  be 
issued  or  become  effective,  and  no  permit  for 
a  commercial  hazardous  waste  treatment 
facility  shall  be  modified,  until  the  applicant 
has  satisfied  the  Department  that  such 
facility  meets,  in  addition  to  all  other 
applicable  requirements,  the  following 
requirements; 
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(1)  The  facility  shall  not  discharge  directly 
a  hazardous  or  toxic  substance  into  a  surface 
water  thai  is  upstream  from  a  public  drinking 
water  supply  intake  in  North  Carolina,  unless 
there  is  a  dilution  factor  of  1,000  or  greater  at 
the  point  of  discharge  into  the  surface  water 
under  7Q10  conditions. 

(2)  The  facility  shall  not  discharge 
indirectly  through  a  pubUcly  o«vned 
treatment  works  (POTW)  a  hazardous  or 
toxic  substance  into  surface  water  that  is 
upstream  from  a  public  drinking  water  supply 
intake  in  North  Carolina,  unless  there  is  a 
dilution  factor  of  1,000  or  greater,  irrespective 
of  any  dilution  occurring  in  a  wastewater 
treatment  plant,  at  the  point  of  discharge  into 
the  surface  water  under  7Q10  conditions. 

Section  2.  The  provisions  of  this  act  are 
severable.  If  the  Administrator  of  the  United 
States  Environmental  Protection  Agency 
concludes;  pursuant  to  the  Solid  Waste 
Disposal  Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976,  as 
amended,  42  U.S.C.  6926;  and  Title  40,  Part 
271,  Code  of  Federal  Regulations  §{  271.22 
and  .23,  or  in  accordance  with  other 
applicable  law  and  regulations;  that  any 
provision  of  this  act  will  result  in  the 
withdrawal  of  approval  of  the  North  Carolina 
hazardous  waste  program,  such  provision  is 
void.  The  Secretary,  his  designee,  or  other 
State  official  shall,  upon  receipt  of  notice  of  a 
decision  by  the  Administrator  that  any 
provision  of  this  act  will  result  in  withdrawal 
of  program  approval,  certify  to  the  Secretary 
of  State  that  such  provision  is  void.  In  the 
event  that  any  provision  of  this  act  is  voided 
pursuant  to  this  section,  it  shall  be  revived 
only  upon  a  subsequent  reversal  by  the 
Administrator  of  his  decision  based  on  his 
determination  that  such  provision  is  not  in 
conflict  with  Environmental  Protection 
Agency  requirements  for  State  program 
approval,  or  upon  a  reversal  of  the 
Administrator's  initial  decision  by 
administrative  or  judicial  review.  The  voiding 
of  any  provision  of  this  act  shall  not  affect 
other  provisions  of  the  act  which  can  be 
given  effect  without  the  voided  provision. 

Section  3.  This  act  is  effective  upon 
ratification. 

On  February  25, 1987  EPA  received  a 
request  from  the  North  Carolina  Solid 
and  Hazardous  Waste  Management 
Branch,  Department  of  Human 
Resources,  to  review  a  proposed  North 
Carolina  Senate  Bill.  The  bill  would 
have  suspended  the  State's  acceptance 
of  new  permit  applications  as  well  as 
amendments  to  existing  permits  for  the 
period  running  from  the  bill's  ratification 
until  August  1, 1987.  EPA  responded  in 
writing  to  North  Carolina  stating  that 
the  bill,  if  enacted,  would  limit  the 
State's  legal  authority  to  issue  or  modify 
certain  RCRA  permits.  The  bill  was  not 
passed. 

In  a  communication  dated  April  15, 
1987  North  Carolina  asked  EPA  to 
review  a  second  bill.  The  new  bill 
imposed  additional  financial 
responsibility  and  siting  requirements 
on  commercial  hazardous  waste 


facilities.  EPA  responded  in  writing  on 
April  23, 1987.  The  new  bill  was  cited  as 
being  inconsistent  with  Federal  program 
requirements.  This  bill  also  was  not 
enacted. 

On  May  5, 1987,  North  Carolina  asked 
EPA  to  review  a  third  bill.  This  bill 
would  prohibit  commercial  hazardous 
waste  treatment  facilities  from 
discharging  wastewater  to  a  surface 
water  that  is  upstream  from  a  public 
drinking  water  supply  intake  unless 
there  is  a  dilution  factor  of  1000  or 
greater  at  the  point  of  discharge, 
regardless  of  dilution  from  a  publicly 
owned  treatment  work  (POTW). 

In  a  letter  dated  May  13, 1987,  EPA 
notified  North  Carolina  that  the  bill 
(S114-CSRT-011),  if  enacted,  would 
render  the  State  program  inconsistent 
with  the  Federal  program,  pursuant  to  42 
U.S.C.  6926(b)  and  40  CFR  271.4,  and 
would  subject  North  Carolina's 
authorization  to  withdrawal  under  the 
criteria  of  40  CFR  271.22. 
Notwithstanding  this  notification,  the 
Act  was  enacted  on  June  12, 1987  and 
ratified  on  June  22, 1987. 

IV.  Allegations 

A.  EPA 

1. 40  CFR  271.4(a)  provides  that  any 
aspect  of  a  State's  hazardous  waste 
program  that  unreasonably  restricts, 
impedes  or  operates  as  a  ban  on  the  free 
movement  across  the  State's  border  of 
hazardous  wastes  from  or  to  other 
States  for  treatment,  storage  or  disposal 
at  facilities  authorized  to  operate  under 
the  Federal  or  an  approved  State 
program  shall  be  deemed  inconsistent. 
The  Act  discriminates  against 
commercial  hazardous  waste  treatment 
facilities,  which  normally  accept  both 
in-State  and  out-of-State  wastes  for 
treatment. 

2.  Only  commercial  hazardous  waste 
facilities  are  regulated  by  the  Act.  State- 
owned  and  other  non-conunercial 
hazardous  waste  facilities  are  not 
subject  to  the  dilution  and  siting 
requirements.  The  State  has  provided  no 
evidence  in  response  to  EPA  information 
requests  to  support  the  Act's  distinction 
between  the  wastewater  discharge  of 
commercial  and  noncommercial 
hazardous  waste  facilities. 

3.  As  a  result  of  application  of  the 
dilution  provision,  the  capacity  of 
commercial  hazardous  waste  treatment 
facilities  is  or  will  be  substantially 
reduced. 

4.  The  dilution  provisions  will  apply  to 
85%  of  the  potential  sites  for  commercial 
hazardous  waste  treatment  facilities 
within  the  State  of  North  Carolina. 

5.  Compliance  with  the  dilution 
requirements  of  the  Act  will  make 


operation  of  some  or  all  new 
commercial  treatment  facilities  within 
the  State  of  North  Carolina 
economically  unfeasible. 

6.  Only  limited  capacity  for  treatment 
of  aqueous  hazardous  waste  currently 
exists  within  the  State  of  North 
Carolina. 

7.  A  possible  result  of  such 
discrimination  is  the  reduction  of  the 
capacity  of  commercial  facilities  in 
North  Carolina  that  can  treat  out-of- 
State  wastes. 

8.  40  CFR  271.4(b)  provides  that  any 
aspect  of  a  State  law  or  program  which 
has  no  basis  in  human  health  or 
environmental  protection  and  which 
acts  as  a  prohibition  on  the  treatment, 
storage  or  disposal  of  hazardous  waste 
in  the  State  may  be  deemed 
inconsistent.  The  Act  appears  to  be 
without  basis  in  human  health  or 
environmental  protection.  The  State  has 
provided  no  evidence  to  support  and  no 
rationale  for  human  health  or 
environmental  protection  bases  for  the 
Act. 

9.  The  dilution  requirement  appears  to 
be  arbitrary  and  does  not  take  into 
account  the  concentration  of  chemicals 
in  the  wastewater  and  in  the  receiving 
water.  The  State  has  provided  no 
supporting  evidence  for  establishing  this 
dilution  factor  on  a  health  or 
environmental  basis.  The  Act  presents 
no  apparent  health  or  environmental 
basis  for  applying  the  dilution 
requirement  only  to  commercial 
facilities.  Moreover,  despite  the 
existence  of  statutory  and  regulatory 
controls  over  all  wastewater  discharges 
within  the  State,  this  provision  is 
narrowly  applied  by  the  Act  only  to  the 
wastewater  discharges  of  commercial 
hazardous  waste  treatment  facilities. 

10.  A  facility  which  is  unable  to  find  a 
site  where  it  could  meet  the  dilution 
requirement,  or  is  unable  to  modify  its 
process  to  comply  with  the  water 
discharge  requirements  of  the  Act, 
would  be  prohibited  from  receiving  a 
permit  or  modifying  an  existing  permit. 

11.  The  Act  will  prohibit  GSX  from 
operating  at  Laurinburg,  Scotland 
County,  North  Carolina,  and  will 
prohibit  GSX  and  others  from  operating 
at  numerous  other  locations  within  the 
State. 

12.  40  CFR  271.22(a)(l)(ii)  provides 
that  the  Regional  Administrator  may 
withdraw  program  approval  when  the 
State  legislature  strikes  down  or  limits 
State  authority.  The  Act  provides 
grounds  for  withdrawal  because  the  Act 
limits  the  ability  of  existing  authorities 
of  the  State  to  be  consistent  with  the 
federal  program  as  set  forth  in  40  CFR 
271.4. 
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13.  The  North  Carolina  program  can 
no  longer  issue  permits  to  some 
commercial  treatment  facilities  which 
meet  the  previously  authorized 
requirements.  The  State's  diminished 
authority  to  issue  such  permits  renders 
the  North  Carolina  hazardous  waste 
management  program  not  equivalent  to 
the  Federal  program  and  provides 
grounds  for  withdrawal  of  authorization 
under  40  CFR  271.22(a)(l)(ii). 

14. 40  CFR  271.22(a)(2)(i)  provides  that 
the  Regional  Administrator  may 
withdraw  program  approval  when  the 
State  program  fails  to  exercise  control 
over  required  activities  including  failure 
to  issue  permits.  The  North  Carolina 
program  allegedly  provides  grounds  for 
withdrawal  by  failing  to  exercise  such 
control  as  stated  in  allegation  #13. 

B.  Petitioners 

On  September  28. 1987,  GSX  Chemical 
Services.  Inc.  (GSX)  peUtioned  EPA  to 
withdraw  authorization  of  the  North 
Carolina  Hazardous  Waste  Program. 

On  October  1. 1987  the  Hazardous 
Waste  Treatment  Council  (Treatment 
Council)  filed  a  petition  to  commence 
withdrawal  proceedings  regarding  the 
authorized  North  Carolina  hazardous 
waste  program. 

The  GSX  and  Treatment  Council 
petitions  contain  allegations  previously 
stated  in  Subsection  IV A.  of  this  Order. 
In  addition: 

15.  The  GSX  petition  alleges  that  in 
)une  1985,  GSX  submitted  an  application 
to  the  Solid  and  Hazardous  Waste 
Management  Branch  (SHWMB)  of  the 
North  Carolina  Department  of  Human 
Resources  for  a  permit  to  operate  an 
aqueous  waste  treatment  facility  in 
Scotland  County,  North  Carolina.  The 
GSX  application  proposed  to  serve  a 
regional  market,  including  several 
southeastern  states. 

16.  In  April  1987,  SHWMB  issued  a 
draft  permit  to  GSX  which  authorizes  a 
daily  discharge  to  Laurinburg-Maxton 
Airport  Commission's  POTW  of  500,000 
gallons  per  day  of  treated  wastewater  in 
accordance  with  RCRA  and  applicable 
regulations. 

17.  The  drinking  water  supply  intake 
of  the  City  of  Lumberton.  North  Carolina 
is  30  miles  downstream  of  the  POTW  on 
the  Lumber  River. 

18.  The  GSX  facility  permit  was  the 
subject  of  two  public  hearings  and.  on 
August  18. 1987.  the  period  for  public 
comment  closed. 

19.  Application  of  the  Act  to  GSX* 
facility  would  reduce  the  permitted 
wastewater  discharge  from  the  draft 
permit's  maximum  of  500.000  gallons  to 
a  maximum  of  71,600  gallons  per  day. 

20.  GSX  alleges  that  the  Act  restricts 
or  impedes  the  free  movement  of 


hazardous  waste  across  State  borders 
for  purposes  of  treatment,  storage  or 
disposal  because  a  reduction  in  the 
treatment  and  disposal  capacity  of  the 
proposed  GSX  facility  (or  any 
commercial  facility)  may  prevent  such 
facility  from  accepting  out-of-State 
wastes  for  treatment  or  disposal 

21.  The  Treatment  Council's  petition 
contains  allegations  similar  to  those  set 
forth  in  the  GSX  petition. 

22.  The  Treatment  Council  also 
alleges  that  the  Act's  dilution 
requirement  disregards  the  treatment 
and  dilution  which  occurs  in  a  POTW.   . 

23.  "The  purpose  of  the  Treatment 
Council  and  the  objectives  of  RCRA  is 
to  promote  health  and  environmental 
protection  by  minimizing  land  disposal 
of  hazardous  wastes  and  by  encouraging 
the  recycling,  reuse  and  treatment  of 
such  wastes.  42  U.S.C.  6902(a)(6).  The 
Act  allegedly  contravenes  these 
objectives. 

24.  The  Treatment  Council  alleges  that 
Congress  intended  the  free  movement  of 
haz^ous  wastes  in  interstate 
commerce  to  be  the  "fundamental  basis" 
of  the  RCRA  program,  and  that  the 
equivalency  and  consistency 
requirements  for  State  programs  are 
Congress'  intended  means  of  protecting 
such  free  movement  from  States  that 
might  unreasonably  withhold  permits  or 
otherwise  obstruct  disposal  of  wastes  in 
interstate  commerce.  "The  arbitrary 
nature  of  the  Act's  dilution  requirement 
and  its  discriminatory  application  to 
commercial  waste  treatment  facilities 
allegedly  created  an  unreasonable 
restriction,  in  violation  of  40  CFR 
271.4(a),  of  the  movement  of  hazardous 
waste  from  other  States  into  North 
Carolina  for  treatment  and  disposal. 

25.  Finally,  the  Treatment  Council 
alleges  that  the  Act  discriminates 
against  commercial  treatment  faciUties 
in  violation  of  the  equal  protection  and 
due  process  clauses  of  the  Constitution 
of  the  United  States. 

V.  Conclusion 

The  Regional  Administrator  of  EPA, 
Region  IV,  has  determined  that  his 
concerns  and  petitioners'  allegations 
raise  substantial  questions  as  to  the 
consistency  and  equivalency  of  North 
Carolina's  hazardous  waste  program 
with  the  Federal  program,  and  that  these 
questions  provide  cause  to  commence 
withdrawal  proceedings,  pursuant  to  40 
CFR  271.22  and  271.23.  The  Regional 
Administrator  hereby  schedules  a 
hearing  on  January  12-13. 1988  to 
consider  the  concerns  expressed  by  EPA 
and  the  allegations  raised  by  the 
petitioners,  and  to  assess  North 
Carolina's  responses  thereto,  which 
shall  be  served  on  the  Regional 


Administrator  of  EPA,  Region  IV,  by  the 
State  on  or  before  December  17, 1987. 
Pursuant  to  40  CFR  271.23(b)(4)(v), 
copies  of  this  Order  have  been  served 
today  upon:  Governor  James  G.  Martin, 
State  of  North  Carolina;  Thad  Eure, 
Secretary  of  the  State  of  North  Carolina; 
Lacy  H.  Thomburg,  North  Carolina 
Attorney  General:  David  T.  Flaherty. 
Secretary,  North  Carolina  Department  of 
Human  Resources. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Hazardous  waste 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties. 

Dated:  November  3, 1987. 
Lea  A.  Dehihns. 
Acting  Regional  Administrator. 
[PR  Doc.  87-28553  Filed  11-16-87;  8:45  am] 

BtLUNQ  CODE  eseO-SO-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  558, 559, 560, 561. 562. 
564,  566,  and  569 

[DociwtNaSr-O] 

Filing  of  Agreements  by  Common 
Carriers  and  Other  Persons  Subject  to 
the  Shipping  Act,  1916 

AQENCV:  Federal  Maritime  Commission. 
ACnOM;  Final  rule. 

summary:  The  Federal  Maritime 
Commission  is  amending  its  rules 
governing  the  filing  of  agreements  by 
common  carriers  and  other  persons 
subject  to  the  Shipping  Act.  1916.  The 
purpose  of  the  rules  changes  is  to 
incorporate  into  a  single  Part  all  other 
rules  pertaining  to  the  filing  of 
agreements  in  the  domestic  offshore 
trades,  and  to  terminate  exemptions  for 
joint  policing  agreements,  military 
household  goods  agreements  and  credit 
information  agreements. 
EFFECTIVE  DATE:  This  Final  Rule  shall 
become  effective  30  days  after 
publication  in  the  Federal  Register  or 
upon  the  receipt  of  approval  from  the 
Office  of  Management  and  Budget 
(0MB)  for  the  reporting  and  record- 
keeping requirements,  whichever  is 
later.  0MB  approval  will  be  published 
when  received. 

FOR  FURTHER  INFORMATION  CONTACT. 

Austin  L.  Schmitt,  Director.  Bureau  of 
Trade  Monitoring,  Federal  Maritime 
Commission.  1100  L  Street.  NW.. 
Washington.  DC  20573-0001.  (202) 
523-5787 
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Robert  G.  Drew,  Director,  Bureau  of 
Domestic  Regulation,  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Washington,  DC  20573-0001, 
(202)  523-5796 

Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission,  1100  L 
Street,  NW.,  Washington,  DC  20573- 
0001,  (202)  523-5740 

SUPPLEMENTARY  INFORMATION:  By 

Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  on 
May  4. 1987  (52  FR  16282),  pursuant  to 
sections  15, 18(a),  21. 22.  35  and  43  of  the 
Shipping  Act.  1916  ("1916  Act").  46 
U.S.C.  app.  814.  817(a),  820,  821,  833a 
and  841a,  the  Commission  invited 
comments  on  a  proposal  to  consolidate 
and  amend  its  rules  governing  the 
activities  of  agreements  in  the  domestic 
offshore  trades  subject  to  the  1916  Act. 
Commenters  were  particularly 
requested  to  address  the  continuing 
need  for  exemptions  presently  contained 
in  46  CFR  Parts  558  and  559.  By 
Supplemental  Notice  of  Proposed 
Rulemaking  published  in  the  Federal 
Register  on  August  11. 1987  (52  FR 
29708),  the  Commission  reopened  and 
extended  the  comment  period  an 
additional  thirty  days  to  solicit  comment 
on  a  proposal  to  terminate  the 
exemption  of  credit  information 
agreements  from  the  1916  Act's  filing 
and  approval  requirements. 

The  Proposed  Rule  would  consolidate 
the  Commission's  rules  on  1916  Act 
agreements  under  one  rule,  designated 
as  46  CFR  Part  560,  in  a  manner 
paralleling  the  rules  under  46  CFR  Part 
572  governing  agreements  in  U.S.  foreign 
waterborne  commerce  under  the 
Shipping  Act  of  1984  ("1984  Act").  46 
U.S.C.  app.  1701  through  1720.  It  was 
also  proposed  that  the  rules,  which  were 
previously  derived  from  rules  primarily 
intended  to  deal  with  conditions  in  the 
foreign  commerce,  be  amended  to  make 
them  more  compatible  with  conditions 
in  the  domestic  offshore  commerce. 

Three  common  carriers  by  water 
subject  to  the  1916  Act  filed  comments 
on  the  Proposed  Rule:  (1)  Crowley 
Maritime  Corporation,  through  its 
subsidiaries  Trailer  Marine  Transport 
Corporation,  Hawaiian  Marine  Lines 
and  Pacific  Alaska  Line;  (2)  American 
President  Lines.  Ltd.  ("APL");  and  (3) 
Sea-Land  Service,  Inc.  ("Sea-Land"). 

All  of  the  commenters  on  the 
Proposed  Rule  support  the  consolidation 
of  the  Commission's  various  1916  Act 
rules  into  one  rule  structurally  parallel 
to  the  Commission's  1984  Act  rules,  and 
general  support  was  expressed  for  a 
continuation  of  the  exemptions 
presently  contained  in  Parts  558  and  559. 


No  comments  were  filed  in  response 
to  the  Supplemental  Notice  of  Proposed 
Rulemaking. 

Discussion 

After  a  careful  consideration  of  the 
comments,  the  Commission  is  adopting  a 
Final  Rule  essentially  similar  to  that 
proposed  in  this  proceeding,  with  some 
modifications  addressing  the  comments 
received.  The  Final  Rule  terminates  the 
exemptions  of  joint  policing  agreements, 
military  household  goods  agreements 
and  credit  information  agreements  from 
the  filing  and  approval  requirements  of 
the  1916  Act  that  were  previously 
incorporated  in  Part  559.  It  also 
incorporates  the  amendment  to  Part  559 
promulgated  in  the  Final  Rule  in  Docket 
No.  85-10,  Marine  Terminal 
Agreements,  which  was  published  on 
May  19, 1987  (52  FR  18692).  The  Final 
Rule  will  improve  public  knowledge  of 
the  rules  presently  contained  in  Parts 
558  through  562,  564,  566  and  569  of  Title 
46,  Code  of  Federal  Regulations,'  and 
provide  a  single  reference  work  for 
industry  use  in  filing  agreements. 

Insofar  as  the  exemptions  set  forth 
under  Subpart  C  of  the  Final  Rule  are 
concerned,  the  Commission  has 
determined  that  the  Final  Rule  will  not 
substantially  impair  effective  regulation 
by  the  Commission,  be  unjustly 
discriminatory  or  detrimental  to 
commerce  within  the  meaning  of  section 
35  of  the  1916  Act. 

The  Commission  has  considered  all  of 
the  comments  received  in  this 
proceeding  and  the  Supplementary 
Information  discusses  some  of  the  more 
significant  issues  raised  by  the 
comments.  Any  comments  not  expressly 
discussed  herein  have  either  been 
incorporated  as  a  technical  change 
without  discussion,  have  been  found  to 
be  mooted  by  the  changes  incorporated 
in  the  Final  Rule,  or  have  been  found  to 
be  irrelevant  or  without  merit.  Other 
nonsubstantive  or  style  changes  have 
also  been  made,  but  not  expressly 
discussed. 


'  Part  558,  Exemption  Of  Husbanding  And 
Agency  Agreements  Under  The  Shipping  Act.  1916; 
Part  559.  Exemption  Of  Certain  Agreements  From 
The  Requirements  Of  Section  15.  Shipping  Act.  1916; 
Part  560.  Filing  Of  Agreements  By  Common  Carriers 
And  Other  Persons  Subject  To  The  Shipping  Act, 
1916;  Pari  561.  Time  For  Fihng  Certain  Agreements 
Under  The  Shipping  Act.  1918;  Port  562.  Conference 
Agreement  Provisions  Relating  To  Concerted 
Activities  Under  The  Shipping  Act.  1918:  Part  564. 
Admission,  Withdrawal  And  Expulsion  Provisions 
Of  Steamship  Conference  Agreements  Under  The 
Shipping  Act.  1916:  Part  566.  Shippers'  Requests 
And  Complaints  Under  The  Shipping  Act.  1918:  and 
Part  569.  Rules  Governing  The  Right  Of  Independent 
Action  Under  The  Shipping  Act,  1916. 


A.  Subpart  A — General  Provisions 

Section  560.104  Definitions. 

The  definition  of  the  term  'Terminal 
Facilities"  set  forth  in  {  560.104(1]  of  the 
Proposed  Rule  has  been  changed  to  read 
as  "Marine  Terminal  Facilities"  and 
moved  to  S  560.104(e)  of  the  Final  Rule. 
Also,  references  to  "terminal  facilities" 
appearing  throughout  the  Proposed  Rule 
have  been  changed  to  read  "marine 
terminal  facilities."  These  technical 
conforming  changes  have  been  made  to 
reflect  the  treatment  of  the  term  in  the 
Commission's  Final  Rule  in  Docket  No. 
85-10,  Marine  Terminal  Agreements, 
supra.,  pertinent  parts  of  which  have 
been  incorporated  in  {  560.307,  and  to 
avoid  confiision  that  could  result  from 
using  slightly  different  nomenclature  for 
what  is  essentially  the  same  definition. 

B.  Subpart  C — Exemptions 

Subpart  C  of  the  Proposed  Rule 
incorporates  into  Part  560  the 
exemptions  heretofore  set  forth  under 
Parts  558  and  559,  with  the  exception  of 
"Joint  policing  agreement"  and  "Military 
household  goods  agreement",  which 
were  deleted  from  the  list  of  agreements 
in  Part  559  which  are  exempt  from  the 
filing  and  approval  requirements  of 
section  15  of  the  1916  Act.  The 
Commission's  Supplemental  Notice  of 
Proposed  Rulemaking  solicited  comment 
on  ihe  termination  of  the  exemption  of 
credit  information  agreements. 

All  commenters  on  the  Proposed  Rule 
support  the  continuation  of  the 
exemptions  provided  under  this  subpart. 
The  exemptions  are  viewed  as  desirable 
in  avoiding  pre-implementation  delay 
for  commonplace,  garden-variety 
agreements. 

Sea-Land  specifically  urges  that  joint 
policing  agreements  (cturently  set  forth 
in  §  559.2(c))  not  be  deleted  from  the 
classes  of  agreements  exempt  from  filing 
and  approval.  In  this  connection,  Sea- 
Land  states  that  there  is  a  continuing 
need  for  this  exemption  in  the  domestic 
offshore  trades,  and  this  exemption 
serves  to  encourage  the  use  of  cargo 
inspection  and  self-policing  services  and 
enhance  compliance  with  the  provisions 
of  carrier  tariffs. 

The  existing  exemption  for  joint 
policing  agreements  appears  at 
§  559.2(c)  which  states: 

"Joint policing  agreement"  means  an 
agreement  between  or  among:  two  or  more 
individual  common  carriers  by  water  two  or 
more  associations  of  common  carriers  by 
water  each  operating  pursuant  to  an 
approved  section  15  agreement:  or  one  or 
more  individual  common  carriers  by  water 
and  one  or  more  such  associations;  which 
agreement  provides  that  its  parties  may 
discuss  and  agree  upon  any  of  the  following 
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activities  concerning  caigo  inspection  and/or 
self-policing  services: 

(1)  Negotiations  for  and  emptoyment  of 
such  services, 

(2)  Establishing  of  rules  and  procedures 
relating  thereto  (including  the  collection  of 
delinquent  freight  and  other  tariff  charges), 

(3)  Alk>cation  of  the  costs  of  such  services, 
and 

(4)  The  administration  and  management  of 
such  arrangements. 

The  Conunission  is  tenninating  the 
exemption  of  ioint  policing  agreements, 
effective  thirty  days  after  publication  of 
the  Final  Rule  in  this  proceeding  in  the 
Federal  Register.  Thereafter,  joint 
policing  agreements  must  be  filed 
pursuant  to  the  requirements  of  the  1916 
Act  and  Part  560. 

The  Supplementary  Information  to  the 
Proposed  Rule  noted  that  joint  policing 
agreements  were  being  deleted  from  the 
list  of  agreements  exempt  from  the  fding 
and  approval  requirements  of  section  15 
of  the  1916  Act  because  such 
agreements  have  been  used  only  in  the 
foreign  trades.  None  of  the  commenters 
state  that  this  class  of  agreements  is 
currently  being  used  in  the  domestic 
offshore  trade.  Although  the  termination 
of  the  exemption  for  this  class  of 
agreements  will  result  in  some  measure 
of  pre-implementation  delay  for  such 
agreements  in  the  future,  it  will  not 
destroy  the  benefits  attributed  to  such 
agreements  by  Sea-Land,  i.e., 
encouragement  of  the  use  of  cargo 
inspection  and  self-policing  services  and 
enhancement  of  compliance  with  the 
provisions  of  carrier  tariffs.  Moreover, 
the  emergence  of  conditions  prompting 
the  formation  of  such  agreements  in  the 
domestic  offshore  trades  would  be  a 
serious  matter  of  proper  regulatory 
concern  to  the  Commission  under  the 
1916  Act.  Were  such  conditions  to  arise, 
the  Commission  would  have  a  need  to 
assess  such  conditions  and  determine 
the  approvability  of  agreements 
intended  to  remedy  such  conditions 
under  the  standards  of  the  1916  Act. 
Finally,  the  Commission  is  concerned 
with  the  potential  for  adverse  effects  on 
shippers  that  can  result  from  such 
agreements  if  they  are  not  subjected  to 
Commission  oversight  through  requiring 
that  they  be  filed  and  reviewed  prior  to 
implementation,  joint  policing 
arrangements  may  involve  significant 
numbers  of  carriers  and  thus  may  have 
a  widespread  effect  on  shippers  utilizing 
these  carriers. 

For  these  reasons,  the  Commission 
believes  that  joint  policing  agreements 
are  signiHcant  enough  to  require  that 
they  be  filed  and  approved  prior  to 
implementation. 


Section  560 J05  (redesignated  §  560.306) 
Non-exclusive  transshipment 
agreements — exemption. 

APL  recommends  that  the  exemption 
of  non-exclusive  transshipment 
agreements  under  i  559.5  be  revised  in  a 
manner  more  closely  conforming  it  with 
the  Commission's  treatment  of  similar 
agreements  in  foreign  commerce  under 
its  counterpart  exemption  in 
§  572.306(d).  In  this  regard  APL  notes 
that  while  §  572.306(d)  sets  forth  a  list  of 
13  permitted  subjects  that  may  be 
included  in  an  exempt  transshipment 
agreement,  \  560.305(d)  prescribes  the 
same  13  subjects,  but  makes  such 
provisions  mandatory.  It  is  alleged  that 
certain  of  these  subjects,  such  as 
provisions  governing  division  of 
expenses  (§  560.305(d)(8)),  intercarrier 
indemnification  (§  560.305{d)(10)). 
equipment  interchange 
(§  5e0.305(d)(ll)),  and  agency 
relationships  (§  560.305(d)(13)),  may  not 
be  commercially  applicable  under 
certain  circumstances.  Therefore,  APL 
urges  the  Commission  to  revise 
S  560.305(d)  to  provide  that  non- 
exclusive transshipment  agreements 
"may  provide  for",  rather  than  "must 
provide  for",  the  13  subjects  listed. 

APL's  comments  on  this  aspect  of  the 
Proposed  Rule  are  well-supported,  and 
the  Final  Rule  is  revised  to  incorporate 
APL's  recommendation.  In  order  to 
maintain  a  parallel  structure  between 
Part  560  and  Part  572,  the  section  under 
Part  560  exempting  certain 
transshipment  agreements  has  been 
moved  to  §  560.306,  and  the  formerly- 
proposed  S  560.307,  which  exempted 
certain  equipment  interchange 
agreements,  has  been  moved  to 
§560.305 

Section  560.306  Credit  information 
agreements — exemption. 

The  Commission's  Supplemental 
Notice  of  Proposed  Rulemaking  in  this 
proceeding  solicited  comment  on  the 
termination  of  the  exemption  of  credit 
information  agreements.  No  comments 
were  received  in  response  to  the 
Supplemental  Notice  of  Proposed 
Rulemaking. 

The  existing  exemption  for  credit 
information  agreements  appears  at  46 
CFR  559.2(e)  which  states: 

"Credit  information  agreement" means  an 
agreement  between  common  carriers  by 
water  or  their  duly  appointed  representatives 
which  provides  only  for  the  collection, 
compilation  and  exchange  of  credit 
experience  information.  Under  such  an 
agreement,  the  parties  cannot  discuss  or 
agree  on  any  matter  which  is  required  to  be 
published  in  a  tariff  pursuant  to  the  Shipping 
Act  1916  or  any  rule  published  pursuant 
thereto. 


The  Commission  is  terminating  the 
current  exemption  for  this  class  of 
agreements  under  the  1916  Act,  effective 
thirty  days  after  pablication  of  the  Final 
Rule  in  this  proceeding  in  the  Federal 
Register  Credit  is  an  important  factor  in 
price  competition  and  should  be  placed 
under  regulatory  scrutiny,  particularly 
since  the  distinction  between  the 
sharing  of  credit  information  and  the 
collective  formation  of  credit  policy  and 
pricing  can  easily  become  blurred.  The 
significance  of  credit  information 
agreements  to  price  competition 
therefore  militates  against  their  being 
exempted  from  the  1916  Act's  filing 
requirements,  in  order  that  the 
Commission  can  ensure  that  the  1916 
Act's  standards  are  adhered  to. 
Moreover,  there  is  no  reason  to  treat  this 
class  of  agreements  differently  imder  the 
1916  Act  and  the  1984  Act. 

In  this  connection,  the  Commission 
wishes  to  note  that  it  recognizes  that  the 
sharing  of  certain  credit  information  is 
inherent  in  the  process  of  forming 
collective  credit  rules  generally 
interstitial  to  collective  ratemaking 
authority.  Thus,  where  parties  already 
have  collective  ratemaking  authority 
and  wish  to  form  a  credit  information 
agreement,  depending  on  the  contents  of 
that  agreement,  they  may  ab-eady  have 
all  the  authority  they  require  and  may 
not  need  to  file  an  additional  credit 
information  agreement  for  approval. 

Additional,  the  Commission  wishes  to 
note  that  the  termination  of  the 
exemption  does  not  result  in  a  bar  to  the 
formation  of  credit  information 
agreements,  but  merely  requires  the 
parties  to  such  agreements  to  comply 
with  the  1916  Act's  filing  and  approval 
requirements. 

C  Subpart  F— Action  on  Agreements 

Sea-Land  suggests  that  the 
Commission  include  under  Part  560  a 
rule  similar  to  §  572.604.  which 
prescribes  a  uniform  time  period  within 
which  the  Commission  would  act  on 
agreement  approval  requests.  In  support 
of  this  recommendation,  Sea-Land  notes 
that,  although  the  1916  Act  does  not 
prescribe  any  time  period  within  which 
the  Commission  must  act  upon  requests 
for  approval  of  section  15  agreements, 
the  Commission's  general  rulemaking 
authority  under  section  43  of  the  1916 
Act  would  permit  it  to  promulgate 
regulations  providing  for  such  a  time 
period.  In  Sea-Land's  view,  adoption  of 
a  rule  establishing  such  a  uniform  time 
period  would  be  beneficial  to  the 
Commission  and  the  industry  by 
enabling  domestic  offshore,  carriers,  the 
shipping  public  generally  and  the 
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Commission  to  plan  their  activities  more 
reliably. 

As  set  forth  in  i  560.404.  the 
Commission  contemplates  that 
agreements  filed  under  the  1916  Act  will 
generally  be  processed  within  120  days 
of  filing.  A  review  of  the  Commission's 
records,  however,  indicates  that 
agreements  filed  under  the  1916  Act  are. 
on  average,  processed  to  completion  in 
or  about  the  same  time  as  the  45-day 
period  governing  the  processing  of 
agreements  filed  under  the  1984  Act  For 
these  reasons,  the  Commission  sees  no 
need  to  include  under  Part  560  a  rule 
similar  to  {  572.^04.  as  suggested  by 
Sea-Land 

The  Federal  Maritime  Commission 
has  determined  that  this  Final  Rule  is 
not  a  "major  rule"  as  defmed  in 
Executive  Order  12291  dated  February 
17, 1981,  because  it  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterpirses  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Chairman  of  the  Federal  Maritime 
Commission  certifies  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601.  et  seq.,  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  including  small  businesses, 
small  organizational  units  or  small 
governmental  jurisdictions.  The  primary 
economic  impact  of  this  rule  would  be 
on  common  carriers  and  marine  terminal 
operators  which  generally  are  not  small 
entities.  A  secondary  impact  may  fall  on 
shippers,  some  of  whom  may  be  small 
entities  but  that  impact  is  not 
considered  to  be  significant. 

The  Federal  Maritime  Commission 
has  completed  an  environmental 
assessment  of  this  action  and  has  found 
that  its  resolution  of  this  proceeding  will 
not  have  a  significant  impact  on  the 
quality  of  the  environment  A  Finding  of 
No  Significant  Impact  (FONSI)  was 
published  in  the  Federal  Register  on 
June  1. 1987  (52  FR  20430).  and  no 
petitions  for  review  of  this  FONSI  have 
been  received. 

The  reporting  and  record-keeping 
requirements  contained  in  this 
regulation  have  been  submitted  for 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  under  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511).  The  rule  shall  become 


final  upon  receipt  of  OMB's  Notice  of 
Approval,  or  30  days  following 
publication  of  this  rule  in  the  Federal 
Register,  whichever  is  later. 

List  of  Subjects  in  46  CFR  Parts  558, 559. 
560, 561, 562. 564. 566,  and  569 

Antitrust  Contracts.  Maritime 
Carriers.  Reporting  and  record-keeping 
requirements,  Rates. 

'Therefore,  pursuant  to  5  U.S.C  553  and 
sections  IS,  18(a).  21. 22.  35  and  43  of  the 
Shipping  Act  1916.  46  U.S.a  app.  814, 
817(a).  820. 821.  833a  and  841a,  Title  46 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PARTS  558,  559,  561,  562.  564,  566. 
AND  569  [REMOVED] 

1.  Parts  558,  559,  561.  562.  564.  566  and 
569  are  removed. 

2.  Part  560  is  revised  to  read  as 
follows: 

SUBCHAPTER  C— REGULATIONS 
AFFECTING  MARITIME  AND  RELATED 
ACTIVITIES  IN  DOMESTIC  OFFSHORE 
COMMERCE 

PART  560— AGREEMENTS  BY 
COMMON  CARRIERS  AND  OTHER 
PERSONS  SUBJECT  TO  THE  SHIPPING 
ACT,  1916 

Subpart  A— General  Provisions 

560.101  Authority. 

560.102  Purpose. 

560.103  Policies. 
5eai04  Definitions. 

Subpart  B— Scope 

Sec. 

560.201     Subject  agreements. 

StApart  C— Exemptions 

Sec 

560.301  Exemption  procedures. 

560.302  Non-Substantive  agreements — 
exemption. 

560.303  Husbanding  agreements — 
exemption. 

5G0.304    Agency  agreements — exemption. 

560.305  Equipment  interchange 
agreements — exemption. 

560.306  Non-exclusive  transhipment 
agreements — exemption. 

560.307  Marine  terminal  agreements — 
exemption. 

Subpart  O— Filing  and  Form  of  Agreements 

Sec. 

560.401  Filing  of  agreements. 

580.402  Form  of  agreements. 

560.403  Supporting  statements. 

560.404  Time  for  filing  agreements. 

Sul>part  E— Content  of  Agreements 

Sec. 

560.501  Provisions  of  conference 
agreements. 

560.502  Provisions  of  agreements  of 
conferences  and  others. 


Subpart  F— Action  of  Agreements 

Sec. 

560.601  Federal  Register  notice. 

560.602  Comments  and  protests. 

560.603  Disposition  of  agreeement  approval 
requests. 

Sut>part  G— Reporting  and  Record 
Retention  Requirements 

Sgc 

560.701  General  requirements. 

560.702  Filing  of  reports  relating  to  shippers' 
requests  and  complaints. 

560.703  Filing  of  minutes. 

560.704  Filing  of  reports  on  admissions, 
withdrawals,  and  expulsions. 

Subpart  H— Reserved 

Subpart  I— Penalties 

Sec. 

560.901  Failure  to  file  agreements. 

560.902  Failure  to  Tile  reports. 

560.903  Falsification  of  reports. 

Sutipart  J— Paperwork  Red«jction 

Sec. 

560.991    OMB  control  numbers  assigned 

pursuant  to  the  Paperwork  Reduction 

Act. 

Authority:  5  U.S.C.  553:  46  U.S.C.  app.  814. 
B17(a].  820.  621.  833a  and  841a. 

Subpart  A — General  Provisions 

§560.101    Authority. 

The  rules  in  this  part  are  issued 
pursuant  to  the  authority  of  section  4  of 
the  Administrative  I'rocedure  Act,  5 
U.S.C.  553.  and  sections  15, 18a,  21.  22. 
35,  and  43  of  the  Shipping  Act,  1916  (the 
Act),  46  U.S.C.  app.  814.  817(a).  820.  821, 
833a,  and  841a. 

§560.102    Purpose. 

(a)  This  part  implements  those 
provisions  of  the  Act  which  govern 
agreements  between  common  carriers 
by  water  in  interstate  commerce  or 
other  persons  subject  to  the  Act. 

(b)  This  part  also  establishes 
procedures  for 

(1)  Filing  agreement  approval  requests 
pursuant  to  section  15  of  the  Act 
including  supporting  statements; 

(2)  Filing  comments  and  protests  to 
such  agreements  and  responses;  and 

(3)  The  disposition  of  agreement 
approval  requests. 

§560.103    Policies. 

(a)  It  is  the  responsibility  of  the 
Commission  to  disapprove,  cancel,  or 
modify,  by  order,  after  notice  and 
hearing,  any  agreement,  or  modification 
or  cancellation  thereof,  whether  or  not 
previously  approved  by  it,  that  it  finds 
to  be  unjustly  discriminatory  or  unfair 
as  between  carriers,  shippers,  exporters, 
importers,  or  ports,  or  between 
exporters  from  the  United  States  and 
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their  foreign  competitors:  to  operate  to 
the  detriment  of  the  commerce  of  the 
United  States;  to  be  contrary  to  the 
public  interest;  or  to  be  in  violation  of 
the  Act.  and  to  approve  all  other 
agreements,  modifications,  or 
cancellations.  This  part  is  intended  to 
establish  procedures  for  the  orderly  and 
expeditious  review  of  agreements  in 
accordance  with  these  statutory 
requirements. 

(b)  Section  35  of  the  Act  provides  that 
the  Commission  may  exempt  classes  of 
agreements  from  any  requirement  of  the 
Act  or  this  part  where  it  finds  that  such 
exemption  will  not  substantially  impair 
effective  regulation  by  the  Conmiission. 
be  unjustly  discriminatory,  or  be 
detrimental  to  commerce.  In  order  to 
minimize  delay  in  implementation  of 
routine  agreements  and  to  avoid  the 
private  and  public  cost  of  unnecessary 
regulation,  the  Commission  is  exempting 
certain  classes  of  agreements  irom  the 
filing  and  approval  requirements  of  the 
Act  and  this  part. 

(c)  In  order  to  discharge  the 
responsibilities  of  the  Act  the 
Commission  requires  sufficient  time  to 
analyze  and  consider  every  agreement, 
modification,  and  cancellation  to 
determine  whether  or  not  it  is  lawful. 
Therefore,  the  Commission  is 
establishing  procedures,  and  form  and 
content  requirements  for  agreements, 
supporting  statements,  comments  and 
protests,  and  responses.  Parties  to 
agreements  are  solely  responsible  for 
the  timely  filing  of  amendments  to 
extend  agreements  containing 
termination  dates. 

(d)  It  is  the  responsibility  of  the 
Commission  to  insure  that  parties  to 
agreements  approved  under  section  15 
of  the  Act  are  at  all  times  complying 
with  the  requirements  of  that  Act.  In 
order  to  discharge  properly  this 
responsibility,  the  Commission  mutt  be 
fully  apprised  of  the  manner  in  which 
operations  are  being  and  will  be  carried 
out  and  shall  require  that  meaningful 
reports  on  such  activities  be  provided  to 
the  Commission. 

(e)  Section  15  of  the  Act  provides  that 
no  conference  agreement  shall  be 
approved,  nor  shall  continued  approval 
be  permitted  for  any  agreement,  which 
fails  to  provide  reasonable  and  equal 
terms  and  conditions  for  admission  and 
readmission  to  conference  membership 
of  other  qualified  carriers  in  the  trade,  or 
fails  to  provide  that  any  member  may 
withdraw  from  membership  upon 
reasonable  notice  without  penalty  for 
such  withdrawal.  All  conference 
agreements  shall  contain  reasonable 
and  equal  terms  and  conditions  for 
admission  and  readmission  to 


conference  membership  to  qualified 
carriers. 

(f)  Section  15  of  the  Act  provides  that 
the  Commission  shall  disapprove  any 
agreement  after  notice  and  hearing  on  a 
finding  of  failure  or  refusal  to  adopt  and 
maintain  reasonable  procedures  for 
promptly  and  fairly  hearing  and 
considering  shippers'  requests  and 
complaints.  All  ratemaking  groups 
operating  under  approved  section  15 
agreements  (except  leases,  licenses, 
assignments  and  other  agreements  of 
similar  character  for  the  use  of  marine 
terminal  facihties]  shall  adopt  and 
maintain  such  procedures. 

(g)  Section  15  of  the  Act  provides  that 
no  agreement  between  carriers  not 
members  of  the  same  conference  or 
conferences  of  carriers  serving  different 
trades  that  would  otherwise  be  naturally 
competitive,  shall  be  approved,  nor  shaU 
continued  approval  be  permitted,  unless 
in  the  case  of  agreements  between 
carriers,  each  carrier,  or  in  the  case  of 
agreements  between  conferences,  each 
conference,  retains  the  right  of 
independent  action.  All  such  agreements 
shall  contain  a  provision  retaining  the 
right  of  independent  action. 

(h)  Section  15  of  the  Act  provides  that 
the  Commission  shall  disapprove  an 
agreement  on  a  Hnding  of  inadequate 
policing  of  the  obligations  under  it.  The 
Conunission  shall  require  that 
ratemaking  agreements  (except  leases, 
licenses,  assignments  and  other 
agreements  of  similar  character  for  the 
use  of  marine  terminal  facilities)  contain 
procedures  for  policing  the  terms  of  the 
agreement. 

§560.104    DefinitkHW. 

(a)  "Agreement"  means  an  agreement, 
or  modification  thereof,  which  is  a 
written  document  and  which  reflects  an 
understanding,  arrangement,  or 
imdertaking,  between  two  or  more 
conunon  carriers  by  water  in  interstate 
commerce  or  other  persons  subject  to 
the  Act  which  is  required  by  section  15 
of  the  Act  to  be  filed  with  the 
Commission. 

(b)  "Assessment  agreement"  means 
an  agreement,  whether  part  of  a 
collective  bargaining  agreement  or 
negotiated  separately,  which  provides 
for  the  funding  of  collectively  bargained 
fringe  benefit  obligations  on  other  than  a 
uniform  man-hour  basis  regardless  of 
the  cargo  handled  or  type  of  vessel  or 
equipment  utilized. 

(c)  "Common  carrier  by  water  in 
interstate  commerce"  means  a  common 
carrier  engaged  in  the  transportation  by 
water  of  passengers  or  property  on  the 
high  seas  or  the  Great  Lakes  on  regular 
routes  from  port  to  port  between  one 
State.  Territory,  District,  of  possession 


of  the  United  States  and  any  other  State, 
Territory,  or  possession  of  the  United 
States,  or  between  places  in  the  same 
Territory.  District,  or  possession. 

(d)  "Conference  agreement"  means  an 
agreement  which  authorizes  two  or 
more  common  carriers  by  water,  each 
operating  as  a  single  entity  in  the  trade 
covered  by  the  agreement,  to  discuss 
and  agree  upon  common  rates,  charges 
and  conditions  of  carriage  and  to 
enforce  adherence,  by  means  of 
liquidated  damages,  penalties,  fines, 
suspension,  expulsion  or  other 
contractual  remedies. 

(e)  "Marine  Terminal  Facilities" 
means  one  or  more  structures  (and 
services  connected  therewith) 
comprising  a  terminal  unit,  including, 
but  not  limited  to,  docks,  berths,  piers, 
aprons,  wharves,  warehouses,  covered 
and/or  open  storage  spaces,  cold 
storage  plants,  grain  elevators  and/or 
bulk  cargo  loading  and/or  unloading 
structures,  landings,  and  receiving 
stations,  which  are  used  for  the 
transmission,  care  and  convenience  of 
cargo  and/or  passengers  or  the 
interchange  of  same  between  land  and 
common  carriers  by  water  in  interstate 
commerce  or  between  two  common 
carriers  by  water  in  interstate 
commerce.  This  term  is  not  limited  to 
waterfront  or  port  facilities  and  includes 
80-C£dled  off-dock  container  freight 
stations  at  inland  locations  and  any 
other  facility  from  which  inbound 
waterbome  cargo  may  be  tendered  to 
consignees  or  at  which  outbound  cargo 
may  be  received  from  shippers  for 
vessel  or  container  loading. 

(f)  "Modification"  means  any  change, 
alteration,  correction,  addition,  deletion, 
or  revision  of  an  effective  agreement  or 
to  any  appendix  to  such  an  agreement. 

(g)  "Proponents"  means  the  parties  to 
an  agreement  for  which  section  15 
approval  has  been  requested  pursuant  to 
this  part. 

(h)  "Other  person  subject  to  the  Act" 
means  any  person  not  included  in  the 
term  "common  carrier  by  water  in 
interstate  commerce",  carrying  on  the 
business  of  forwarding  or  furnishing 
wharfage,  dock,  warehouse  or  other 
marine  terminal  facilities  in  connection 
with  a  common  carrier  by  water  in 
interstate  commerce. 

(i)  "Shippers' requests  and 
complaints"  means  any  communication 
requesting  a  change  in  tariff  rates,  rules, 
or  regulations;  the  protesting  of,  or 
objecting  to.  existing  tariff  rates,  rules, 
or  regulations;  objecting  to  rate 
increases  or  other  tariff  changes;  and 
protests  against  allegedly  erroneous 
billings  due  to  an  incorrect  commodity 
classification,  incorrect  weight  or 
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measurement  of  cai^go,  or  other 
implementation  of  the  tariff.  Routine 
requests  for  rate  information,  sailing 
schedules,  space  availability,  and  the 
like  are  not  included  in  the  term. 

Subpart  B— Scope 

§560.201    Subject  agrawMnts. 

This  part  applies  to  agreement  by  or 
among  two  or  more  common  carriers  by 
water  in  interstate  commerce  or  other 
persons  subject  to  the  Act  or 
modiAcations  or  cancellations  thereof: 

(a)  Fixing  or  regulating  transportation 
rates  or  fares; 

(b)  Giving  or  receiving  special  rates, 
accommodations,  or  other  special 
privileges  or  advantages; 

(c)  Controlling,  regulating,  preventing, 
or  destroying  competition; 

(d)  Pooling  or  apportioning  earnings, 
losses,  or  traffic: 

(e)  Allotting  ports  or  restricting  or 
otherwise  regulating  the  number  and 
character  of  sailings  between  ports; 

(f)  Limiting  or  regulating  in  any  way 
the  volume  or  character  of  freight  or 
passenger  traffic  to  be  carried;  or 

(g)  In  any  manner  providing  for  an 
exclusive,  preferential,  or  cooperative 
working  arrangement. 

Subpart  C— ExemfMions 

§  560.301    Exemption  procedurM. 

(a)  Authority.  The  Commission,  upon 
application  or  on  its  own  motion,  may 
by  order  or  rule  exempt  for  the  future 
any  class  of  agreements  between 
persons  subject  to  the  Act  from  any 
requirement  of  the  Act  if  it  finds  that  the 
exemption  will  not  substantially  impair 
effective  regulation  by  the  Commission, 
be  unjustly  discriminatory,  or  be 
detrimental  to  commerce. 

(b)  Optional  filing.  Notwithstanding 
any  exemption  from  filing  or  approval  or 
other  requirements  of  the  Act  and  this 
part,  any  party  to  an  exempt  agreement 
may  file  such  an  agreement  with  the 
Commission. 

(c)  Application  for  exemption.  Any 
person  may  apply  for  an  exemption  or 
revocation  of  an  exemption  of  any  class 
of  agreements  or  an  individual 
agreement  pursuant  to  section  35  of  the 
Act  and  this  subpart.  An  application  for 
exemption  shall  state  the  particular 
requirement  of  the  Act  for  which 
exemption  is  sought.  The  application 
shall  also  include  a  statement  of  the 
reasons  why  an  exemption  should  be 
granted  or  revoked  and  shall  provide 
information  relevant  to  any  finding 
required  by  the  Act.  Where  an 
application  for  exemption  of  an 
individual  agreement  is  made,  the 
application  shall  include  a  copy  of  the 
agreement. 


(d)  Participation  by  interested 
persons.  No  order  or  rule  of  exemption 
or  revocation  of  exemption  may  be 
issued  unless  opportunity  for  hearing 
has  been  affordeid  interested  persons 
and  departments  and  agencies  of  the 
United  States. 

(e)  Federal  Register  notice.  Notice  of 
any  proposed  exemption  or  revocation 
of  exemption,  whether  upon  application 
or  upon  Conunission's  own  motion,  shall 
be  published  in  the  Federal  Register. 
The  notice  shall  include: 

(1)  A  short  title  for  the  proposed 
exemption  or  the  title  of  the  existing 
exemption; 

(2)  The  identity  of  the  party  proposing 
the  exemption  or  seeking  revocation; 

(3)  A  concise  summary  of  the 
agreement  or  class  of  agreements  for 
which  exemption  is  sought,  or  the 
exemption  which  is  to  be  revoked; 

(4)  A  statement  that  the  application 
and  any  accompanying  information  are 
available  for  inspection  in  the 
Conunission's  offices  in  Washington. 
DC;  and 

(5)  The  final  date  for  filing  comments 
regarding  the  application. 

(fj  Retention  of  agreement  by  parties. 
Any  agreement  which  has  been 
exempted  by  the  Conunission  pursuant 
to  section  35  of  the  Act  shall  be  retained 
by  the  parties  and  shall  be  made 
available  upon  request  by  the  Bureau  of 
Trade  Monitoring  or  Bureau  of  Domestic 
Regulation  for  inspection  during  the 
term  of  the  agreement  and  for  a  period 
of  three  years  after  its  termination. 

§560302    Non-substanMv  agreements— 
exemption. 

(a)  "Non-substantive  agreement" 
means  an  agreement  between  common 
carriers  by  water  in  interstate  commerce 
or  other  persons  subject  to  the  Act, 
acting  individually  or  through  approved 
agreements,  which: 

(1)  Reflects  changes  in  the: 

(i)  Name  of  any  geographic  locality 
stated  therein; 

(ii)  Name  of  the  agreement  or  the 
name  or  address  of  a  party  to  the 
agreement; 

(iii)  Name  and/or  number  of  any  other 
section  15  agreement,  or  designated 
provisions  thereof  referred  to  in  the 
agreement; 

(iv)  Table  of  contents  of  an  agreement: 

(v)  Date  or  amendment  number 
through  which  agreements  state  they 
have  been  reprinted  to  incorporate  prior 
revisions  thereto  or  which  corrects 
typographical  and  grammatical  errors  in 
the  text  of  the  agreement;  or 

(vi)  Numbers  or  letters  of  articles  or 
subarticles  of  agreements  and 
references  thereto  in  the  text; 


(2)  Reflects  changes  in  the  titles  or 
persons  or  committees  designated 
therein  or  transfers  the  functions  of  such 
persons  or  committees  to  other 
designated  persons  or  committees  or 
which  merely  establishes  a  committee: 

(3)  Concerns  the  procurement, 
maintenance,  or  sharing  of  office 
facilities,  furnishings,  equipment, 
supplies,  and  personnel,  including 
employees  and  contractors,  the 
allocation  and  assessment  of  the  costs 
thereof,  or  the  provisions  for  the 
administration  and  management  of  such 
agreements  by  duly  appointed 
individuals:  or 

(4)  Cancels  an  agreement  approved 
under  the  Act  and  this  part. 

(b)  Non-substantive  agreements  are 
exempt  from  the  filing  and  approval 
requirements  of  section  15  and  of  this 
part:  provided,  however,  a  non- 
substantive agreement  which  modifies 
or  cancels  an  agreement  which  is 
subject  to  the  filing  and  approval 
requirements  of  this  part  shall  be  filed 
with  the  Commission  for  informational 
purposes  within  30  days  of  its  effective 
date. 

§  560.303    Husbanding  agreements- 
exemption. 

(a)  "Husbanding  agreement" means 
an  agreement  between  a  common 
carrier  by  water  in  interstate  commerce 
and  another  person  subject  to  the  Act 
through  which  a  carrier  contracts  with 
an  agent  to  handle  routine  vessel 
operating  activities  in  port,  such  as 
notifying  port  officials  of  vessel  arrivals 
and  departures;  ordering  pilots,  tugs, 
and  linehandlers;  delivering  mail; 
transmitting  reports  and  requests  from 
the  Master  to  the  owmer/operators; 
dealing  with  passenger  and  crew 
matters;  and  providing  similar  services 
related  to  the  above  activities.  The  term 
does  not  include  agreements  which 
provide  for  the  solicitation  or  booking  of 
cargoes,  signing  contracts  or  bills  of 
lading  and  other  related  matters,  nor 
does  it  include  agreements  that  prohibit 
the  agent  from  entering  into  similar 
agreements  with  other  carriers. 

(b)  Husbanding  agreements  are 
exempt  from  the  filing  and  approval 
requirements  of  section  15  and  of  this 
part. 

§  560  J04    Agency  agreements 
exemption. 

(a)  "Agency  agreement" means  an 
agreement  between  persons  subject  to 
the  Act  which  provides  for  the  agent's 
solicitation  and  booking  of  cargoes,  and 
signing  contracts  of  affreightment  and 
bills  of  lading,  on  behalf  of  a  common 
carrier  by  water  in  interstate  commerce. 
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Such  an  agreement  may  or  may  not  also 
include  husbanding  service  functions 
and  other  fimctions  incidental  to  the 
performance  of  duties  by  agents 
including  processing  of  claims, 
maintenance  of  a  container  equipment 
inventory  control  system,  collection  and 
remittance  of  freight  and  reporting 
functions, 
(b)  Agency  agreements  except  those: 

(1)  Where  a  common  carrier  by  water 
in  interstate  commerce  is  to  be  an  agent 
for  a  competing  common  carrier  by 
water  in  the  same  trade,  or 

(2)  Which  permit  an  agent  to  enter 
into  similar  agreements  with  more  than 
one  such  carrier  in  a  trade, 

are  exempt  from  the  fiUng  and  approval 
requirements  of  section  15  and  of  this 
part. 

§560.305    Equipment  interettange 
agreements— exemptioa 

(a)  "Equipment  interchange 
agreement"  means  an  agreement 
between  two  or  more  common  carriers 
by  water  in  interstate  commerce  for  the 
exchange  of  empty  containers,  chassis, 
empty  LASH/SEABEE  barges,  and 
related  equipment,  which  provides  only 
for  the  transportation  of  the  equipment 
as  required,  payment  therefor, 
management  of  the  logistics  of 
transferring,  handling  and  positioning 
equipment,  its  use  by  the  receiving 
carrier,  its  repair  and  maintenance, 
damages  thereto,  and  liability  incidental 
to  the  interchange  of  equipment,  and  no 
other  subject. 

(b)  Equipment  interchange  agreements 
are  exempt  from  the  filing  and  approval 
requirements  of  section  15  and  of  this 
part. 

§  560.306    Non-exclusive  transshipment 
agreements— exemption. 

(a)  A  nonexclusive  transshipment 
agreement  means  an  agreement  by 
which  one  common  carrier  by  water  in 
interstate  commerce  serving  a  port  of 
origin  by  direct  vessel  call  and  another 
such  carrier  serving  a  port  of  destination 
by  direct  vessel  call  provide 
transportation  between  such  ports  via 
an  intermediate  port  served  by  direct 
vessel  call  of  both  such  carriers  and  at 
which  cargo  will  be  transferred  from  one 
to  the  other  and  which  agreement  does 
not: 

(1)  Prohibit  either  carrier  from 
entering  into  similar  agreements  with 
other  carriers; 

(2)  Guarantee  any  particular  volume 
of  traffic  or  available  capacity;  or 

(3)  Provide  for  the  discussion  or  fixing 
of  rates  for  the  account  of  the  cargo 
interests,  conditions  of  service  or  other 
tariff  matters  other  than  the  tariff 
description  of  the  service  offered  as 


being  by  means  of  transshipment,  the 
port  of  transshipment  and  the 
participation  of  the  nonpublishing 
carrier. 

(b)  A  nonexclusive  transshipment 
agreement  is  exempt  from  the  filing  and 
approval  requirements  of  the  Act  and  of 
this  part,  provided  that  the  tariff 
provisions  set  forth  in  paragraph  (c)  of 
this  section  and  the  content 
requirements  of  paragraph  (d)  of  this 
section  are  met. 

(c)  The  applicable  tariff  or  tariffs  shall 
provide: 

(1)  The  through  rate; 

(2)  The  routings  (origin, 
transshipment,  and  destination  ports); 
additional  charges,  if  any  [i.e.  port 
arbitrary  and/or  additional 
transshipment  charges);  and 
participating  carriers;  and 

(3)  A  tariff  provision  substantially  as 
follows: 

The  rules,  regulations,  and  rates  in  this 
tariff  apply  to  all  transshipment 
arrangements  between  the  publishing  carrier 
or  carriers  and  the  participating,  connecting 
or  feeder  carrier.  Every  participating, 
connecting  or  feeder  carrier  which  is  a  party 
to  transshipment  arrangements  has  agreed  to 
observe  the  rules,  regulations,  rates,  and 
routings  established  herein  as  evidenced  by  a 
connecting  carrier  agreement  between  the 
parties. 

(d)  Nonexclusive  transshipment 
agreements  must  contain  a  declaration 
of  the  nonexclusive  character  of  the 
arrangement  and  the  entire  arrangement 
between  the  parties,  including,  when 
applicable,  the  following  terms  and 
conditions: 

(1)  The  identification  of  the  parties 
and  the  specification  of  their  respective 
roles  in  the  arrangement; 

(2)  A  specification  of  the  governed 
cargo; 

(3)  The  specification  of  responsibility 
for  the  issuance  of  bills  of  lading  [and 
the  assumption  of  common  carriage- 
associated  liabilities)  to  the  cargo 
interests; 

(4)  The  specification  of  the  origin, 
transshipment  and  destination  ports; 

(5)  The  specification  of  the  governing 
tariff(8)  and  provision  of  their 
succession; 

(6)  The  specification  of  the  particulars 
of  the  nonpublishing  carrier's 
concurrence/participation  in  the  tariff  of 
the  publishing  carrier; 

(7)  The  division  of  revenues  earned  aa 
a  consequence  of  the  described  carriage; 

(8)  The  division  of  expenses  incurred 
as  a  consequence  of  the  described 
carriage; 

(9)  Termination  and/or  duration  of  the 
agreement; 

(10)  Intercarrier  indemnification  or 
provision  for  intercarrier  liabilities 


consequential  to  the  contemplated 
carriage  and  such  documentation  as 
may  be  necessary  to  evidence  the 
involved  obligations: 

(11)  The  care,  handling  and  liabilities 
for  the  interchange  of  such  carrier 
equipment  as  may  be  consequential  to 
the  involved  carriage; 

(12)  Such  rationalization  of  services  as 
may  be  necessary  to  ensure  the  cost- 
effective  performance  of  the 
contemplated  carriage;  and 

(13)  Such  agency  relationships  as  may 
be  necessary  to  provide  for  the  pickup 
and/or  delivery  of  the  cargo. 

(e)  No  subject  other  than  as  listed  in 
paragraph  (d)  of  this  section  may  be 
included  in  exempted  nonexclusive 
transshipment  agreements. 

§  560.307    Marine  terminal  agreements- 
exemption. 

(a)  "Marine  terminal  agreement" 
means  an  agreement,  understanding, 
arrangement  or  association,  written  or 
oral  (including  any  modification, 
cancellation  or  appendix)  that  applies  to 
future,  prospective  activities  between  or 
among  the  parties  and  which  relates 
solely  to  marine  terminal  facilities  and/ 
or  services  among  marine  terminal 
operators  and  among  one  or  more 
marine  terminal  operators  and  one  or 
more  common  carriers  in  interstate 
commerce  that  completely  sets  forth  the 
applicable  rates,  charges,  terms  and 
conditions  agreed  to  by  the  parties  for 
the  facilities  and/or  services  provided 
for  under  the  agreement.  The  term  does 
not  include  a  joint  venture  arrangement 
among  marine  terminal  operators  to 
establish  a  separate,  distinct  entity  that 
fixes  its  own  rates  and  publishes  its  own 
tariff. 

(b)  "Marine  terminal  conference 
agreement" meana  an  agreement 
between  or  among  two  or  more  marine 
terminal  operators  and/or  common 
carriers  in  interstate  commerce  for  the 
conduct  or  facilitation  of  marine 
terminal  operations  in  connection  with 
waterbome  common  carriage  in  the 
domestic  commerce  of  the  United  States 
and  which: 

(l)(i)  Provides  for  the  fixing  of  and 
adherence  to  uniform  marine  terminal 
rates,  charges,  practices  and  conditions 
of  service  relating  to  the  receipt, 
handling  and/or  delivery  of  passengers 
or  cargo  for  all  members;  and/or 

(ii)  Provides  for  the  conduct  of  the 
collective  administrative  affairs  of  the 
group;  and 

(2)  May  include  the  filing  of  a  common 
marine  terminal  tariff  in  the  name  of  the 
group  and  in  which  all  the  members 
participate,  or,  in  the  event  of  multiple 
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tariffs,  each  member  participates  in  at 
least  one  such  tariff. 

(c)  "Marine  terminal  discussion 
agreement"  means  an  agreement 
between  or  among  two  or  more  marine 
terminal  operators  and/or  marine 
terminal  conferences  and/or  common 
carriers  in  interstate  conunerce  solely 
for  the  discussion  of  subjects  including 
marine  terminal  rates,  charges,  practices 
and  conditions  of  service  relating  to  the 
receipt,  handling  and/or  delivery  of 
passengers  or  cargo. 

(d)  "Marine  terminal  interconference 
agreement"  means  an  agreement 
between  or  among  two  or  more  marine 
terminal  conferences  and/or  marine 
terminal  discussion  agreements. 

(e)  All  marine  terminal  agreements  as 
defined  in  §  560.307(a).  with  the 
exception  of  marine  terminal 
conference,  marine  terminal 
interconference  and  marine  terminal 
discussion  agreements,  as  defined  in 

§  560.307(b).  (c)  and  (d)  are  exempt  from 
the  approval  requirements  of  section  15 
of  the  Shipping  Act.  1916  on  the 
condition  that  they  be  filed  with  the 
Commission.  Such  filing  shall  consist  of: 

(1)  A  true  copy  and  15  additional 
copies  of  the  filed  agreement; 

(2)  A  letter  of  transmittal,  which  shall: 
(i)  Clearly  state  that  the  agreement  is 

being  filed  for  exemption  pursuant  to 
this  paragraph; 

(ii)  Identify  all  of  the  documents  being 
transmitted  including,  in  the  instance  of 
a  modification  to  an  approved  or 
exempted  agreement,  the  full  name  of 
the  approved  or  exempted  agreement, 
the  Commission-assigned  agreement 
number  of  the  approved  or  exempted 
agreement  and  the  revision,  page  and/or 
appendix  number  of  the  modification 
being  filed; 

(iii)  Provide  a  concise  summary  of  the 
filed  agreement  or  modification  separate 
and  apart  from  any  narrative  intended 
to  provide  support  for  the  acceptability 
of  the  agreement  or  modification; 

(iv)  Clearly  provide  the  typewritten  or 
otherwise  imprinted  name,  position, 
business  address  and  telephone  number 
of  the  filing  party;  and 

(v)  Be  signed  in  the  original  by  the 
filing  party  or  on  the  filing  party's  behalf 
by  an  authorized  employee  or  agent  of 
the  filing  party. 

(3)  To  facilitate  the  timely  and 
accurate  publication  of  the  Federal 
Register  Notice,  the  letter  of  transmittal 
shall  also  provide  a  current  list  of  the 
agreement's  participants  where  such 
information  is  not  provided  elsewhere  in 
the  transmitted  documents. 

(f)  Agreements  filed  for  and  entitled 
to  exemption  under  this  paragraph  will 
be  exempted  from  the  approval 
requirements  of  the  Shipping  Act,  1916. 


effective  on  the  date  they  are  filed  with 
the  Commission. 

Subpart  D— Filing  and  Form  of 
Agreements 

§560.401    Filing  of  agreements. 

(a)  Agreement  approval  requests  shall 
be  submitted  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001.  Such  requests  shall  consist 
of  a  true  copy  and  15  additional  copies 
of  the  agreement  and  all  supporting 
information.  Requests  shall  also  be 
accompanied  by  a  letter  of  transmittal 
which  summarizes  the  agreement's 
contents  and  expressly  requests 
Commission  approval  pursuant  to 
section  15.  The  true  copy  shall  be  signed 
by  each  of  the  proponents  personally  or 
by  an  authorized  representative  and 
shall  show  immediately  below  each 
signature  the  name,  position,  and 
authority  of  the  signer.  Requests  for 
approval  which  do  not  meet  the 
requirements  of  this  section  shall  be 
rejected  within  30  days  of  receipt. 

(b)  Assessment  agreements  shall  be 
filed  and  shall  be  approved  upon  filing. 

§  560.402    Fonn  of  agreements. 

(a)  A  request  for  approval  of  an 
agreement  modification  shall  be  filed  in 
accordance  with  §  560.401  and  shall 
identify  the  page  and  paragraph  to  be 
amended  and  restate  each  such 
paragraph.  The  language  to  be  excised 
shall  be  struck  through,  but  not 
obliterated,  and  the  substituted 
language,  if  any,  shall  be  inserted 
directly  following  that  which  is  to  be 
excised.  The  new  language  shall  be 
underscored.  If  the  modification  does 
not  completely  replace  approved 
provisions,  the  page  or  pages  on  which 
the  proposed  amendments  will  appear 
shall  be  restated  with  the  proposed 
amendments  underscored  and  placed  in 
proper  sequence  on  the  page. 

(b)  Whenever  an  approved  agreement 
has  been  modified  three  times  in  the 
manner  described  in  paragraph  (a)  of 
this  section,  the  next  succeeding 
modification  shall  be  accomplished  by 
restating  the  entire  agreement, 
incorporating  all  previous  modifications, 
and  showing  the  latest  change  in  the 
manner  required  by  paragraph  (a)  of  this 
section. 

§560.403    Supporting  statements. 

An  agreement  submitted  for  approval 
may  be  accompanied  by  a  supporting 
statement,  signed  by  an  authorized 
representative  of  the  proponents, 
indicating  the  reasons  which  caused  the 
making  of  the  agreement  and  the  results 
intended  to  flow  from  its 
implementation,  or  other  facts  or 


arguments  which  support  approval. 
Affidavits  or  other  evidence  may  be 
attached  to  such  statements.  Supporting 
statements,  including  all  documents, 
affidavits  or  other  evidence  attached 
thereto,  are  public  records.  No  claims  of 
confidentiality  will  be  allowed. 

§560.404    Time  for  fNing  agreements. 

(a)  All  modifications  of  approved 
agreements  shall  be  filed  within  the 
following  specified  times: 

(1)  Applications  for  extension  of  an 
approved  agreement  due  to  terminate  by 
its  own  terms,  shall  be  filed  so  that  the 
Commission  will  receive  the  application 
not  less  than  one  hundred  twenty  (120) 
days  prior  to  the  date  on  which  the 
approved  agreement  would  otherwise 
terminate. 

(2)  Modifications  of  an  approved 
agreement,  other  than  as  designated  in 
paragraph  (a)  of  this  section,  should  be 
filed  not  less  than  one  hundred  twenty 
(120)  days  prior  to  the  date  it  is  intended 
that  action  will  begin,  change  or  cease 
as  a  result  of  the  provision(s)  of  the 
modification. 

(b)  Failure  to  file  an  application  for 
the  extension  of  an  approved  agreement 
due  to  terminate  by  its  own  terms  at 
least  one  hundred  twenty  (120)  days  in 
advance  of  the  termination  date  may 
result  in  the  approved  agreement 
terminating  prior  to  Commission  action 
on  the  filed  amendment. 

(c)  Notice  of  cancellation  of  an 
approved  agreement  should  be  filed  not 
less  than  sixty  (60)  days  prior  to  the 
effective  date  of  cancellation. 

Subpart  E— Content  of  Agreements 

§  560.501    Provisions  of  conference 
agreements. 

(a)  Voting.  Conference  agreements, 
agreements  between  or  among 
conferences,  and  agreements  whereby 
the  parties  are  authorized  to  fix  rates 
(except  leases,  Hcenses,  assignments  or 
other  agreements  of  similar  character  for 
the  use  of  marine  terminal  facilities) 
submitted  to  the  Commission  for 
approval  shall  contain  a  provision 
stating  the  manner  in  which  the  joint 
business  of  the  parties  may  be  carried 
out:  i.e.,  full  conference  meeting,  agents' 
meeting,  principals'  meeting,  owners' 
meeting,  through  committees  or 
subcommittees,  telephone  or  oral  polls, 
or  through  any  other  procedure  by 
which  the  business  of  the  joint  parties 
may  be  conducted.  This  provision  shall 
also  include  quorum  requirements  and 
the  types  of  vote  necessary  to  take 
various  actions;  i.e.,  majority,  two- 
thirds,  three-fourths,  majority  plus  one. 
unanimous,  etc. 
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(b)  Membership.  Conference 
agreements  shall  include  a  pmivision 
substantially  as  follows: 

Any  common  carrier  l)y  water  in  interstate 
commerce  which  has  been  regularly  engaged 
as  a  common  carrier  in  the  trade  covered  by 
this  agreement,  or  who  furnishes  evidence  of 
ability  and  intention  in  good  faith  to  institute 
and  maintain  such  a  common  carrier  service 
between  ports  within  the  scope  of  this 
agreement,  and  who  evidences  an  ability  and 
intention  in  good  faith  to  abide  by  all  the 
terms  and  conditions  of  this  agreement,  may 
hereafter  become  a  party  to  tlUs  agnement 
by  affixing  its  signature  thereto. 

This  section  will  not  preclude  the 
conference  from  imposing  legitimate 
conditions  on  membership,  including  but 
not  necessarily  limited  to.  the  payment 
of  an  admission  fee,  payment  of  any 
outstanding  Fmancial  obligations  arising 
from  prior  membership,  or  the  posting  of 
a  security  bond  or  deposit.  All  such 
conditions  must  be  made  expressed 
terms  of  the  conference  agreement,  filed 
with  and  approved  by  the  Commission 
pursuant  to  section  15  of  the  Act. 

(c)  Every  application  for  membership 
shall  be  acted  upon  promptly. 

(d)  Any  party  may  withdraw  from  the 
conference  without  penalty  by  giving  at 
least  30  days'  written  notice  of  intention 
to  withdraw  to  the  conference,  except 
that  action  taken  by  the  conference  to 
compel  the  payment  of  outstanding 
Tmancial  obligations  by  the  resigning 
member  shall  not  be  construed  as  a 
penalty  for  withdrawal. 

(e)  No  party  may  be  expelled  against 
its  will  from  the  conference  except  for 
failure  to  maintain  a  common  carrier 
service  between  the  ports  within  the 
scope  of  the  agreement  (said  failure  to 
be  determined  according  to  the 
minimum  sailing  requirements  set  forth 
in  the  agreement)  or  for  failure  to  abide 
by  all  the  terms  and  conditions  of  the 
agreement  I 

9560502   ProvWeraofagrMiMntaof 
eontarwKCS  and  otiMr*. 

(a)  All  agreement  between  common 
carriers  by  water  not  members  of  the 
same  conference  or  conferences  of  such 
carriers  serving  trades  that  would 
otherwise  be  naturally  competitive,  shall 
contain  provisions  substantially  aa 
follows: 

The  parties  hereto  (either  carriers  or 
conferences  as  the  case  may  be)  agree  that 
with  respect  to  any  actions  to  be  taken  or 
procedures  to  be  followed  under  this 
agreement  any  party,  after  (insert  here  a 
period  of  time  not  to  exceed  ten  days]  may 
take  action  or  follow  procedures  independent 
of  those  agreed  upon. 

(b)  The  parties  may  stipulate  in  the 
agreement  whatever  event  should 
commence  the  running  of  the  notice 


period,  and  the  mode  of  communicating 
the  decision  to  take  independent  action. 

Subpart  F— Action  on  Agreements 
S  560.601    Ftderal  Register  notice. 

Requests  for  approval  which  are  not 
rejected  pursuant  to  \  560.401  shall  be 
noticed  in  the  Federal  Register.  The 
notice  shall  include: 

(a)  A  short  tide  for  the  agreement; 

(b)  The  identity  of  the  proponents; 

(c)  The  Commission  agreement 
nimiben 

(d)  A  concise  siunmary  of  the 
agreement's  contents; 

(e)  A  statement  that  the  agreement 
and  any  supporting  statement,  including 
all  documents,  affidavits,  or  other 
evidence  attached  thereto,  are  available 
for  inspection  at  the  Commission's 
offices; 

(f)  The  final  date  for  filing  protests  or 
comments  regarding  the  agreement  and 

(g)  The  name  and  address  of  the  filing 
agent. 

S  560602    Comments  and  protests. 

(a)  A  comment  is  a  written  statement 
regarding  the  approvability  of  an 
agreement.  Comments  have  no 
prescribed  form  or  content  and  are  not 
limited  in  any  way,  except  by  the  time 
limits  provided  in  the  Federal  Register 
notice.  A  written  communication 
regarding  the  approvability  of  an 
agreement  not  conforming  to  the 
requirements  of  paragraph  (b)  of  this 
section,  shall  be  considered  a  comment 
Filing  a  comment  shall  not  necessarily 
entitle  a  person  to: 

(1)  Any  discussion  of  the  comment  in 
a  Commission  order  disposing  of  the 
agreement 

(2)  The  institution  of  any  further 
Conunission  proceeding;  or 

(3)  Participation  in  any  further 
proceeding  %vfaicfa  may  be  instituted. 

(b)  A  protest  is  a  written  opposition  to 
the  approval  of  an  agreement  which 
complies  with  the  requirements  of  this 
paragraph.  A  protest  also  constitutes  an 
undertaking  by  the  protestant  to  actively 
participate  as  a  party  in  any  further 
proceeding  concerning  the  agreement 
and  protestants  shall  be  so  named  in 
any  Commission  hearing  order  which 
may  be  issued.  Protests  shall: 

(1)  Identify,  with  particularity,  the 
reasons  why  the  agreement  or  any 
constituent  part,  should  be  disapproved: 

(2]  Address  the  accuracy  of  any 
statements  and  conclusions  submitted 
by  the  proponents  pursuant  to  S  560.403; 

(3)  Allege  facts  which  support  the 
arguments  made  in  paragraphs  (b)(1) 
and  (b)(2)  of  this  section;  and 


(4)  Specify  the  source  or  derivation  of 
the  facts  alleged  pursuant  to  paragraph 
(b)(3)  of  this  section. 

(c)  A  copy  of  all  comments  and 
protests  filed  with  the  Commission  shall 
be  served  upon  the  filing  agent 
identified  in  §  5eo.601(g)  on  the  same 
date  they  are  filed  with  the  Commission. 
A  certificate  of  service  attesting  that  this 
requirement  has  been  met  shall  be 
attached  to  the  comment  or  protest. 

(d)  Within  15  days  bom  the  date  that 
comments  or  protests  are  due  (as 
specified  by  the  Federal  Register  notice 
or  as  subsequently  extended  by  the 
Commission),  the  proponents  or  their 
authorized  representative  may  file  a 
response  to  each  such  comment  or 
protest  with  service  to  all  persons  which 
have  filed  comments  or  protests. 

(e)  Except  as  provided  in  this  section 
and  fi  560.403.  or  except,  in  the  case  of 
an  unprotested  agreement,  as  the 
Director.  Bureau  of  Trade  Monitoring  or 
the  Director.  Bureau  of  Domestic 
Regulation  may  in  his/her  discretion 
initiate,  or  unless  specifically  requested 
in  writing  by  the  Commission,  with 
copies  to  the  proponents  and  persons 
which  have  filed  protests  or  commeiits, 
no  other  written  or  oral  commimication 
concerning  a  pending  agreement  shall  be 
permitted.  Amendments  or  supplements 
to  documents  submitted  pursuant  to 

S  560.403  and  this  section  shall  be 
permitted  in  the  discretion  of  the 
Commission  upon  a  showing  of  good 
cause,  except  that  in  no  case  shall  such 
permission  be  granted  where  the 
agreement  has  been  scheduled  and 
noticed  for  an  agency  meeting  pursuant 
to  S  503.82  of  this  chapter.  A  change  in 
material  fact  or  in  applicable  law 
occurring  after  the  submission  of  the 
initial  statement,  comment  or  protest 
will  normally  constitute  good  cause. 
Inquiries  as  to  the  status  of  agreements 
shall  be  made  to  the  Secretary  of  the 
Commission. 

S  560.603    Disposition  of  agreement 
approval  requests. 

(a)  The  Commission  shall,  by 
conditional  or  tmconditional  orders, 
approve,  disapprove,  or  institute  further 
proceedings  regarding  agreements  filed 
with  it. 

(b)  Further  proceedings  regarding  an 
agreement  will  be  instituted  when: 

(1)  The  Conunission.  in  its  discretion, 
considers  further  inquiry  advisable; 

(2)  A  protest  alleges  material  facts 
which,  if  true  and  reasonably  subject  to 
proof  on  the  basis  of  their  source  and 
derivation,  and  arguments  advanced, 
would  preclude  approval  of  the 
agreement,  except  that  no  further 
proceeding  will  be  instituted  if  the 


disputed  factual  issues  are  resolved  by 
the  proponents*  acceptance  of 
conditions  imposed  by  a  conditional 
order  in  accordance  with  paragraph  (c) 
of  this  section; 

(3)  The  proponents  of  an  agreement 
which  seemingly  contravenes  the 
standards  of  section  15  properly 
exercise  their  right  to  request  a  further 
hearing  pursuant  to  paragraph  (d)  of  this 
section. 

(c)  The  Commission  may  issue  a 
conditional  order  prescribing 
modifications  in  the  agreement 
necessary  to  obtain  approval  when  the 
agreement  does  or  appears  to 
contravene  the  standards  of  section  15 
unless  modified;  and  if  so  modified, 
would  be  approvable  without  further 
proceedings.  If  conditions  imposed  by 
the  Commission  are  met  within  the  time 
specified  by  a  conditional  order,  the 
revised  version  of  the  agreement  wU 
stand  approved  fit)m  the  date  of  receipt. 
Notice  of  such  date  shall  be  given  to 
proponents  or  their  representative  by 
the  Commission. 

(d)  Failiue  to  meet  conditions  imposed 
by  the  Commission  will  result  in  either 
the  automatic  disapproval  of  the 
agreement  or  the  institution  of  fiuiher 
proceedings  by  the  Commission  either 
on  its  own  initiative  or,  where  the 
conditional  order  found  that  the 
agreement  was  imapprovable,  pursuant 
to  a  request  from  proponents.  Any  such 
request  shall  include  a  detailed  recital  of 
the  facts  that  they  intend  to  prove  at 
that  hearing,  a  description  of  evidence 
intended  to  be  used  to  prove  those  facts, 
and  an  explanation  as  to  why  the  facts 
sought  to  be  proven  support  the 
approval  of  the  agreement.  If  a  finding  of 
unapprovability  was  made,  the 
conditional  order  will  expressly  state 
the  date  upon  which  disapproval  would 
take  place. 

(e)  It  is  unlawful  to  carry  out  the 
provisions  of  a  conditionally  approved 
or  disapproved  agreement  prior  to 
approval  by  the  Commission. 

Subpart  G— Reporting  and  Record 
Retention  Requirement* 

§  560.701    General  requlrementa. 

(a)  The  parties  to  conference 
agreements,  agreements  between  or 
among  conferences  and  agreements 
whereby  the  parties  are  authorized  to 
fix  rates  (except  leases,  licenses, 
assignments  or  other  agreements  of 
similar  character  of  the  use  of  marine 
terminal  facilities)  shall  retain  a  record 
of  the  vote  on  each  question  voted  on 


for  at  least  two  years.  These  records 
may  be  retained  by  a  single  party  to  the 
agreement  or  an  administrative  official 
of  a  conference  or  ratemaking 
agreement  designated  for  that  purpose. 

(b)  All  reports  or  circulars,  in 
whatever  form,  distributed  to  the 
parties,  which  relate  to  matters  within 
the  scope  of  the  approved  agreement, 
shall  be  retained  by  the  parties  for  at 
least  two  years.  This  record  may  be 
retained  by  a  single  party  to  the 
agreement,  or  an  administrative  official 
of  a  conference  or  ratemaking 
agreement  designated  for  that  purpose. 

S  560.702    HItng  of  reports  relating  to 
sliippera'  requests  and  complaints. 

(a)  By  January  31  of  each  year,  each 
conference  and  each  other  body  with 
rate-fixing  authority  under  an  approved 
agreement  (except  for  leases,  licenses, 
assignments  or  other  agreements  of 
similar  character  for  the  use  of  marine 
terminal  facilities)  shall  file  with  the 
Commission  a  report  covering  all 
shippers'  requests  and  complaints 
received  during  the  preceding  calendar 
year  or  pending  at  the  beginning  of  such 
calendar  year.  All  such  reports  shall 
include  the  following  information  for 
each  request  or  complaint: 

(1)  Date  request  or  complaint  was 
received; 

(2)  Identity  of  the  person  or  firm 
submitting  the  request  or  complaint; 

(3)  Nature  of  request  or  complaint,  i.e., 
rate  reduction,  rate  establishment 
classification,  overcharge,  undercharge, 
measurement  etc.; 

(4)  If  final  action  was  taken,  date  and 
nature  thereof; 

(5)  If  final  action  was  not  taken,  an 
identification  of  the  request  or 
complaint  as  "pending"; 

(6)  If  denied,  the  reason. 

(b)  Tariffs  issued  by  or  on  behalf  of 
conferences  and  other  rate-making 
groups  shall  contain  full  instructions  as 
to  where  and  by  what  method  shippers 
may  file  their  requests  and  complaints, 
together  with  a  sample  of  the  rate 
request  form,  if  one  is  used,  or,  in  lieu 
thereof  a  statement  as  to  what 
supporting  information  is  considered 
necessary  for  processing  the  request  or 
complaint  through  conference  channels. 
All  changes  made  in  such  instructions 
shall  be  published  in  said  tariffs, 
supplements  thereto,  or  reissues  thereof, 
in  accordance  with  the  tariff  filing 
requirements  of  section  18(a)  of  the  Act 

§560.703    nung  of  minutes. 

(a)  The  parties  to  each  approved 
conference  agreement  agreement 


between  or  among  conferences,  or 
agreements  subject  to  this  part  whereby 
the  parties  are  authorized  to  fix  rates 
(except  leases,  licenses,  assignments  or 
other  agreements  of  similar  character  for 
the  use  of  marine  terminal  facilities) 
shall,  through  a  designated  official,  file 
with  the  Conunission  a  report  of  all 
meetings  describing  all  matters  within 
the  scope  of  the  agreement  which  are 
discussed  or  taken  up  at  any  such 
meeting,  and  shall  specify  the  action 
taken  with  respect  to  each  such  matter. 
For  the  purpose  of  this  part,  the  term 
"meeting"  shall  include  any  meeting  of 
parties  to  the  agreement,  including 
meetings  of  their  agents,  principals, 
owners,  committees  or  subconunittees  of 
the  parties  authorized  to  take  final 
action  on  behalf  of  the  parties.  If  the 
agreement  authorizes  final  action  by 
telephonic  or  personal  polls  of  the 
membership,  a  report  describing  each 
matter  so  considered  and  the  action 
taken  with  respect  thereto  shall  be  filed 
with  the  Commission.  These  reports 
need  not  disclose  the  identity  of  parties 
that  propose  actions,  or  the  identity  of 
parties  that  participated  in  the 
discussions  of  any  particular  matter. 

(b)  The  reports  subject  to  paragraph 
(a)  of  this  section  shall  be  filed  with  the 
Commission  within  30  days  after  such 
meetings  and  shall  be  certified  as  to 
accuracy  and  completeness  by  the 
Conference  Chairman,  Secretary,  or 
other  official. 

(c)  No  report  need  be  filed  under 
paragraph  (a)  of  this  section  with 
respect  to  any  discussion  of  or  action 
taken  with  regard  to  rates  that  if 
adopted,  would  be  required  to  be 
published  in  a  tariff  on  file  with  the 
Conunission.  This  reporting  exemption 
does  not  apply  to  discussions  involving 
general  rate  policy,  general  rate 
changes,  the  opening  or  closing  of  rates, 
or  discussions  involving  items,  that  if 
adopted,  would  be  required  to  be 
published  in  other  tariff  sections  as 
specified  in  Part  550  of  this  chapter. 

§  560.704    FHIng  of  reports  on  admissions, 
iwithdrawals,  and  expulsions. 

(a)  Prompt  notice  of  admission  to 
membership  to  a  conference  shall  be 
furnished  to  the  Commission  and  no 
admission  shall  be  effective  prior  to  the 
postmark  date  of  such  notice. 

(b)  Advice  of  any  denial  of  admission 
to  membership,  together  with  a 
statement  of  the  reasons  therefor,  shall 
be  furnished  promptly  to  the 
Commission. 

(c)  Notice  of  withdrawal  of  any  party 
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shall  be  furnished  promptly  to  the 
Commission. 

(d)  No  expulsion  shall  become 
effective  until  a  detailed  statement 
setting  forth  the  reason  or  reasons 
therefor  has  been  furnished  the  expelled 
member  and  a  copy  of  such  notification 
submited  to  the  Commission. 

Sut>part  H— [Reserved] 

Sutipart  I— PenaMes 

S  560.901    FaNur*  to  fN«  agreements. 

Any  common  carrier  by  water  in 
interstate  commerce  or  other  person 
subject  to  the  Act  entering  into  or 
carrying  out  an  agreement  subject  to  the 
Act  which  has  not  been  filed  with  and 
approved,  or  has  not  been  exempted,  by 
the  Commission  is  in  violation  of  section 
15  of  the  Act  and  this  part  and  subject  to 
penalties  of  up  to  $1000  for  each  da;  r 
such  violation  continues. 

§560.902    Failure  to  file  reports. 

Compliance  is  mandatory  and  failure 
to  file  the  reports  required  by  this  past 
may  result  in  disapproval  of  agreements 
under  section  15  of  the  Act  or  penalties 
of  up  to  $100  for  each  day  of  such 
default  under  section  21  of  the  Act. 

§  560.903    Falsification  of  reports. 

Knowing  falsification  of  any  report 
required  by  the  Act  or  this  part  is  a 
violation  of  the  rules  of  this  part  and  is 
subject  to  the  penalties  set  forth  in 
section  21  of  the  Act  and  may  be  subject 
to  the  criminal  penalties  provided  in  18 
U.S.C.  1001. 

Sulipart  J— Paperwork  Reduction 


FEDERAL  COMMUMICATIONS 
COMMISSION 

47  CFR  Part  32 

(CC  Docket  No.  7S-196;  FCC  87-3161 

Revision  of  tite  Uniform  System  of 
Accounts  for  Tetecoimminfcationo 
Companies 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


§560.901    OMBcontrolnumkarsi 
purauent  to  ttia  Psperworli  Reduction  Act 

This  section  displays  the  control 
numbers  assigned  to  information 
collection  requirements  of  the 
Commission  in  this  part  by  the  Office  of 
Management  and  Budget  (OMBJ 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980,  Pub.  L  96-511.  The 
Commission  intends  that  this  part 
comply  with  the  requirements  of  section 
3507(f)  of  the  Paperwork  Reduction  Act. 
which  requires  that  agencies  display  a 
current  control  number  assigned  by  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  for  each  agency 
information  collection  requirement 

(Codes  to  be  Assigned  by  OMB) 

By  the  Commission. 
loseph  C.  Polking. 
Secretary. 
|FR  Doc.  87-26443  Filed  11-16-87;  8:45  am] 

aiUJNO  COOE  a730-01-M 


summary:  The  Commission  has  further 
reconsidered  the  threshold  at  which 
corrections  of  prior  period  results  can  be 
recorded  in  the  regular  accounts  without 
prior  approval  of  the  Commission.  This 
action  was  taken  by  the  Commission  to 
set  standards  for  corrections  of  prior 
period  results  that  are  not  unduly 
burdensome  for  either  the  carriers  or  the 
Commission. 

EFFECTIVE  DATE:  January  1. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  Brockington.  Accounting 
Systems  Branch,  Accounting  and  Audits 
Division,  Common  Carrier  Bureau,  (202) 
634-1861. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's 
Memorandum  Opinion  and  Order 
adopted  October  8, 1987,  and  released 
October  26. 1987.  The  full  text  of  this 
Commission  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230).  1919  M  Street  NW..  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

Summary  of  Memorandum  Opinioa  and 
Order 

On  April  13, 1967,  the  American 
Telephone  and  Telegraph  Company 
(AT&T)  filed  a  petition  for  further 
reconsideration  of  an  action  taken  in  an 
earlier  Reconsideration  Order  in  CC 
Docket  No.  78-196  released  February  18. 
1987.  In  that  Order  the  Commission 
established  a  $100,000  limitation  in  Part 
32  for  corrections  of  prior  period  results 
that  can  be  recorded  in  the  regular 
accounts  without  prior  approval  of  the 
Commission.  AT&T  requested  the 
Commission  to  reinstate  the  standards 
of  5  31.01-5  of  Part  31  of  the 
Commission's  rules,  which  permit 
carriers  to  make  correction  through 
adjustments  to  current  period  accounts 
without  prior  approval  provided  the 
adjustments  do  not  "seriously  distort" 
the  current  period  accounts. 


On  April  21. 1987.  the  petition  was 
issued  for  public  comment.  Comments 
were  filed  in  support  of  AT&T's  petition. 
The  commenters  agreed  with  AT&T  that 
the  $100,000  Umit  was  too  low  and 
believed  that  such  a  threshold  would 
require  submission  for  approval  of  a 
large  volume  of  corrections  of  littie  or  no 
consequence.  In  addition,  most 
commenters  agreed  that  the  Commission 
should  return  to  the  "seriously  distort" 
standards  of  Part  31.  In  lieu  thereof,  one 
commenting  party  suggested  the  use  of  a 
percentage  threshold  rather  than  a  fiat 
dollar  figure,  while  several  others 
suggested  a  qualitative  approach. 
The  Commission  considered  the 
percentages  suggested  by  the 
commenting  parties  and  adopted  a 
percentage  threshold  coupled  with  a  flat 
dollar  floor.  In  addition,  the  Commission 
believed  that  different  materiality 
standards  should  be  set  for  smaller 
Class  B  carriers.  The  amendment  to  Part 
32  will  prohibit  Class  A  carriers  from 
recording  in  their  current  operating 
accounts  without  prior  approval,  any 
corrections  in  excess  of  one  percent  of 
the  aggregate  summary  accounts  dollars 
or  $1  million,  whichever  is  higher.  For 
Class  B  carriers,  the  Commission  will 
require  the  measurement  of  materiaUty 
in  relation  to  total  operating  revenues  or 
expenses  according  to  the  nature  of  the 
item,  using  a  one  percent  threshold. 

The  Commission  also  took  the 
opportunity  to  make  a  perfecting  change 
to  Part  32.  The  Commission  amended 
Part  32  to  require  that  billing  and 
collection  expenses,  regardless  of 
whether  they  are  paid  to  an  exchange 
carrier,  to  an  unregulated  outside 
vendor,  or  incurred  by  a  carrier 
performing  its  own  billing  and 
collection,  be  included  in  Account  6623. 
Customer  Services,  rather  than  in 
Account  6540.  Access  charges.  This 
recommendation  which  was  suggested 
by  AT&T  was  not  addressed  in  the 
Report  and  Order  issued  by  the 
Commission  on  May  1. 1986. 

Ordering  Clauses 

Accordingly,  it  is  ordered,  that  the 
petition  filed  by  AT&T  is  granted  to  the 
extent  discussed  herein. 

It  is  further  ordered,  that  under  the 
authority  contained  in  sections  4(1),  4(j) 
and  220  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  154(i).  154(j) 
and  220,  Part  32,  Uniform  System  of 
Accounts  for  Telecommunications 
Companies,  of  the  Commission's  Rules 
is  amended  as  set  forth  below  effective 
January  1. 1988. 
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List  of  Subjects  in  47  CFR  Fart  32 

Uniform  System  of  Accounts  for 
Telecommunications  Companies. 
William ).  Tricarico. 

Secretary. 

PART  32— UNIFORM  SYSTEM  OF 
ACCOUNTS  FOR 
TELECOMMUNICATIONS  COMPANIES 

1.  The  authority  citation  for  Part  32 
reads  as  follows: 

Authority:  Sees.  4(i).  4(j)  and  220  as 
amended:  47  U.S.C.  154(i).  154{j)  and  220 
unless  otherwise  noted. 

2.  Section  32.25  is  revised  to  read  as 
follows: 

§  32.25    Unusual  Items  and  continaent 
lialillities. 

Extraordinary  items,  prior  period 
adjustments  and  contingent  liabilities 
shall  be  submitted  to  this  Commission 
for  review  before  being  recorded  in  the 
company's  books  of  account.  The 
materiality  of  corrections  of  errors  in 
prior  periods  shall  be  measured  in 
relation  to  the  summary  account  level 
used  for  reporting  purposes  for  Class  A 
carriers,  or  in  relation  to  total  operating 
revenues  or  total  operating  expenses  for 
Class  B  carriers.  For  Class  A  carriers,  no 
correction  in  excess  of  one  percent  of 
the  aggregate  summary  account  dollars 
or  one  million  dollars,  whichever  is 
higher,  may  be  recorded  in  current 
operating  accounts  without  prior 
approval.  For  Class  B  carriers,  no 
correction  which  exceeds  one  percent  of 
total  operating  revenues  or  one  percent 
of  total  operating  expenses,  depending 
on  the  nature  of  the  item,  may  be 
recorded  in  current  operating  accounts 
without  prior  approval. 

3.  Section  32.6540  is  revised  to  read  as 
follows: 

§  32.6540   Access  expense. 

(a)  This  account  shall  include  amounts 
paid  by  interexchange  carriers  or  other 
exchange  carriers  to  another  exchange 
carrier  for  the  provision  of  carrier's 
carrier  access. 

(b)  Subsidiary  record  categories  shall 
be  maintained  in  order  that  the  entity 
may  separately  report  interstate  and 
intrastate  carrier's  carrier  expense.  Such 
subsidiary  record  categories  shall  be 
reported  as  required  by  Part  43  of  this 
Comrhission's  Rules  and  Regulations. 

4.  Section  32.6623  is  revised  to  read  as 
follows: 

§  32.6623    Customer  services. 

(a)  This  account  shall  include  costs 
incurred  in  establishing  and  servicing 
customer  accounts.  This  includes: 

(1)  Initiating  customer  service  orders 
and  records: 


(2)  Maintaining  and  billing  customer 
accounts; 

(3)  Collecting  and  investigating 
customer  accounts,  including  collecting 
revenues,  reporting  receipts, 
administering  collection  treatment,  and 
handling  contacts  with  customers 
regarding  adjustments  of  bills; 

(4)  Collecting  and  reporting  pay 
station  receipts;  and 

(5)  Instructing  customers  in  the  use  of 
products  and  services. 

(b)  This  account  shall  also  include 
amounts  paid  by  interexchange  carriers 
or  other  exchange  carriers  to  another 
exchange  carrier  for  billing  and 
collection  services.  Subsidiary  record 
categories  shall  be  maintained  in  order 
that  the  entity  may  separately  report 
interstate  and  Intrastate  amounts.  Such 
subsidiary  record  categories  shall  be 
reported  as  required  by  Part  43  of  this 
Commission's  Rules  and  Regulations. 

(FR  Doc.  87-26217  Filed  11-16-87:  8:45  am) 

BtLUNG  CODE  S712^)1-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

(Docket  No.  61 1 13-7235] 

Groundfish  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  closure. 

SUMMARY:  The  Director.  Alaska  Region. 
NMFS  (Regional  Director)  has 
determined  that  the  share  of  the 
sablefish  target  quota  (TQ)  allocated  to 
trawl  gear  in  the  Southeast  Outside/ 
East  Yakutat  District  of  the  Gulf  of 
Alaska  has  been  achieved.  Retention  of 
sablefish  by  trawl  vessels  fishing  in  the 
Southeast  Outside/East  Yakutat  District 
after  12:00  noon.  Alaska  Standard  Time, 
on  November  10, 1987.  is  prohibited. 
This  action  is  necessary  to  limit  the 
trawl  harvest  of  sablefish  in  the 
Southeast  Outside/East  Yakutat  District 
to  the  amount  that  Is  permissible  under 
Federal  regulations  implementing  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP). 
This  closure  is  a  management  measure 
intended  to  Implement  the  allocation  of 
the  sablefish  resource  between  hook- 
and-line  and  trawl  gear  in  the  Southeast 
Outside/East  Yakutat  District. 

DATES:  This  notice  is  effective  at  noon, 
Alaska  Standard  Time,  (AST). 
November  10,  until  midnight,  AST, 
December  31, 1987.  Public  comments  are 


Invited  on  this  closure  until  November 
25. 1987. 

ADDRESS:  Comments  should  be  mailed 
to  Robert  W.  McVey,  Director.  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  21668.  Juneau,  Alaska, 
99802,  or  be  deUvered  to  Room  453, 
Federal  Building,  709  West  Ninth  Street, 
Juneau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT 

Janet  E.  Smoker  (Resource  Management 
Specialist,  NMFS),  907-586-7230. 

SUPPLEMENTARY  INFORMATION:  The  FMP 

governs  the  groundfish  fishery  In  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Regulations  implementing  the  FMP  are 
at  50  CFR  Part  672.  Section  672.2  of  the 
regulations  defines  the  Western, 
Central,  and  Eastern  Regulatory  Areas 
in  the  Gulf  of  Alaska.  This  section  also 
defines  the  regulatory  districts  of  the 
Eastern  Regulatory  area,  one  of  which  is 
the  Southeast  Outside/East  Yakutat 
District.  The  fishery  is  directed  at  an 
optimum  yield  for  all  groundfish  species 
equal  to  116,000-800,000  metric  tons 
(mt).  Under  the  procedure  set  forth  at 
§  672.20(a),  1987  TQ's  were  established 
for  each  of  the  groundfish  species,  which 
were  then  apportioned  among  the 
regulatory  areas  or  districts.  One  of  the 
species  is  sablefish,  for  which  the  1987 
TQ  in  the  Southeast  Outside/East 
Yakutat  District  is  4,200  mt. 

Section  672.24(b)(1)  restricts  the  trawl 
catch  of  sablefish  in  the  Southeast 
Outside/East  Yakutat  District  to  5 
percent  of  the  TQ  or  210  mt.  Under 
§  672.24(b)(3)(ii),  if  the  share  of  the 
sablefish  'TQ  assigned  to  any  type  of 
gear  for  any  area  or  district  is  reached, 
further  catches  of  sablefish  must  be 
treated  as  prohibited  species  b.\  persons 
using  that  type  of  gear  for  the  remainder 
of  the  year. 

The  Regional  Director  has  determined 
that  persons  using  trawl  gear  will  take 
the  210  mt  quota  by  November  10. 
Therefore,  effective  at  noon,  Alaska 
Standard  Time,  November  10, 1987, 
further  catches  of  sablefish  by  persons 
using  trawl  gear  in  the  Southeast 
Outside/East  Yakutat  District  must  be 
treated  as  prohibited  species. 

Public  comments  on  this  notice  may 
be  submitted  to  the  Regional  Director  at 
the  address  above  for  15  days  following 
its  effective  date.  If  comments  are 
received,  the  necessity  of  this  closure 
will  be  reconsidered  and  a  subsequent 
notice  will  be  published  in  the  Federal 
Register,  either  confirming  this  closure's 
continued  effect,  modifying  it,  cr 
rescinding  it. 


BEST  COPY  AVAILABLE 
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Classincation 

Allocation  of  the  sablefish  resource 
between  hook-and-line  and  trawl  gear  in 
the  Southeast  Outside/West  Yakutat 
District  and  the  continued  health  of  all 
components  of  the  sablefish  fishery  will 
be  jeoplardized  unless  this  notice  takes 
effect  promptly.  NOAA  therefore  finds 
for  good  cause  that  prior  opportunity  for 
public  comment  on  this  notice  is 
contrary  to  the  public  interest  and  its 
effective  date  should  not  be  delayed. 
This  action  is  taken  under  §§  672.22  and 
672.24  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fish,  Fisheries.  Reporting  and 
recordkeeping  requirements. 

Auth(Kity:  16  U.S.C.  1801  et  seq. 
Dated:  November  10. 1987. 
lames  E.  Douglas.  )r.. 

Deputy  Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Sen-ice. 

[FR  Doc.  87-26410  Filed  11-12-87:  9:19  am| 

NUING  COOC  3510-22-M 


Proposed  Rules 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  rwtices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  103 

Collective-Bargaining  Units  in  Healtti 
Care  Industry 

agency:  National  Labor  Relations 
Board. 

ACTION:  Proposed  rule;  notice  of 
extension  of  time  for  filing  comments 
following  completion  of  hearing. 

summary:  The  National  Labor  Relations 
Board  gives  notice  that  it  is  extending 
the  time  for  filing  comments  on  the 
proposed  rulemaking  for  collective- 
bargaining  units  in  the  health  care 
industry  from  November  20. 1987,  to 
December  14, 1987.  to  allow  sufficient 
time  following  the  conclusion  of  the 
final  hearing  on  October  16, 1987,  for 
interested  parties  to  obtain  and  review 
the  transcripts  in  order  to  prepare  their 
comments. 

DATES:  The  comment  period  which 
presently  ends  at  the  close  of  business 
on  November  20. 1987.  has  been 
extended  to  the  close  of  business  on 
December  14. 1987. 

ADDRESSES:  Comments  should  still  be 
submitted  to  the  Executive  Secretary  as 
set  forth  in  52  FR  25142.  July  2. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  A.  Wells,  Associate  Executive 
Secretary.  Telephone:  (202)  254-9430. 
SUPPLEMENTARY  INFORMATION: 

Backround 

The  Board's  notice  of  proposed 
rulemaking  and  original  notice  of 
hearing  was  published  in  the  Federal 
Register  (52  FR  25142)  on  July  2. 1987. 
That  notice  provided  for  three  hearings: 
On  August  17. 1987.  in  Washington.  DC; 
on  August  31. 1987,  in  Chicago.  Illinois; 
and  on  September  14. 1987.  in  San 
Francisco,  California.  The  notice  also 
provided  that  the  period  for  comment 
ended  at  the  close  of  business  on 
October  30. 1987. 

Thereafter,  in  response  to  requests  by 
large  numbers  of  organizations  and 


individuals  who  wished  to  testify,  the 
Board  added  a  fourth  hearing  date, 
October  7. 1987.  in  Washington.  DC.  The 
Board  published  notice  of  the  additional 
hearing  in  the  Federal  Register  (52  FR 
29038)  on  August  5. 1987.  That  notice 
stated  that  the  comment  period  still 
ended  at  the  close  of  business  on 
October  30, 1987. 

Subsequently,  in  response  to  requests 
by  a  number  of  participants  in  the 
hearings  to  permit  interested  parties  to 
obtain  and  review  the  hearing 
transcripts  in  preparation  of  their 
comments,  the  Board  extended  the 
comment  period  to  the  close  of  business 
on  November  20. 1987.  The  Board 
published  notice  of  the  extension  of  time 
in  the  Federal  Register  (52  FR  36589)  on 
September  30, 1987. 

The  October  7  hearing  ended  on 
October  16.  The  AFL-CIO  has  informed 
the  Board  that  it  did  not  receive  the 
transcripts  to  that  hearing  until 
November  4,  more  than  a  week  after  the 
approximately  10-day  period  for  receipt 
of  the  transcripts  contemplated  by  the 
Board  in  its  earlier  extension  of  time  for 
the  comment  period.  The  AFL-CIO  also 
informed  the  Board  that  it  had  been  told 
that  the  American  Hospital  Association 
had  not  received  the  final  transcripts  as 
of  November  4, 1987.  The  AFL-CIO  has 
requested  an  extension  of  time  for  filing 
its  comments  based  on  the  late  receipt 
of  the  transcripts  and  the  Thanksgiving 
holiday  period.  The  American  Hospital 
Association  has  informed  the  Board  that 
it  is  agreeable  to  an  extension  of  time 
for  filing  the  comments.  Since  under  the 
present  schedule  some  of  the  interested 
parties  would  have  less  than  the  full 
period  contemplated  by  the  Board  for 
review  of  the  final  transcripts  prior  to 
preparing  their  comments,  and  since  this 
might  reduce  the  value  of  the  comments 
to  the  Board,  the  Board  has  decided  to 
extend  the  period  for  making  comments 
until  the  close  of  business  on  December 
14, 1987. 

Dated.  Washington,  DC,  12  November  1987. 
By  direction  of  the  Board. 

National  Labor  Relations  Board. 

John  C.  Truesdale, 

Executive  Secretary. 

[FR  Doc.  87-26489  Filed  11-16-87;  8:45  am) 

BILUNQ  CODE  7S4S-01-M 


Federal  Register 

Vol.  52.  No.  221 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  202,  203,  206,  212,  and 
218 

Revision  of  Coal  Product  Valuation 
Regulations  and  Related  Topics 

agency:  Minerals  Management  Service 
(MMS).  Interior. 

action:  Notice  of  intent  to  issue  a 
further  notice  of  proposed  rulemaking. 

summary:  The  Minerals  Management 
Service  (MMS)  is  hereby  giving  notice 
that  it  intends  to  issue  a  further  notice  of 
proposed  rulemaking  for  coal  product 
value  regulations.  The  purpose  of  this 
notice  is  to  advise  lessees  and  other 
interested  persons  of  the  procedures 
MMS  intends  to  follow  before  issuing 
final  regulations. 

FOR  FURTHER  INFORMATION  CONTACT 

Dennis  C.  Whitcomb,  Minerals 
Management  Service,  Royalty 
Management  Program  Chief,  Rules  and 
Procedures  Branch.  Denver  Federal 
Center,  Building  85,  P.O.  Box  25165,  Mail 
Stop  628,  Denver,  Colorado  80225, 
telephone  number  (303)  231-3432,  (FTS) 
326-3432. 

SUPPLEMENTARY  INFORMATION:  The 

MMS,  earlier  this  year,  issued  proposed 
valuation  regulations  for  coal  (52  FR 
1840.  Jan.  15. 1987).  Many  comments 
were  received  during  the  90-day  public 
comment  period,  both  in  written  form 
and  at  public  hearings.  MMS 
subsequently  reopened  the  comment 
period  on  July  9. 1987.  for  14  days  (52  FR 
25887).  During  the  second  comment 
period,  MMS  received  some  significant 
comments  from  principal  interested 
parties  raising  issues  which  merited 
further  consideration  and  response  from 
the  public.  Of  particular  interest  was  a 
comment  submitted  jointly  on  behalf  of 
the  coal  and  electric  utility  industries  by 
the  National  Coal  Association,  Edison 
Electric  Institute,  American  Mining 
Congress,  American  Public  Power 
Association,  National  Rural  Electric 
Cooperative  Association,  and  the 
Western  Fuels  Association,  Inc.  The 
proposal  submitted  by  these  parties 
included  a  comprehensive,  section-by- 
section  set  of  revisions  to  the  MMS's 
January  proposed  rulemaking,  including 
justification  for  the  suggested 
modifications 
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MMS  also  received  a  brief  response  to 
the  industry  proposal  from  Governor 
Sullivan  of  Wyoming,  which  questioned 
some  of  the  basic  concepts  in  the 
proposal.  In  addition.  M\1S  received  a 
comprehensive  set  of  section-by-section 
comments  from  Indian  representatives. 

To  allow  for  futher  consideration  of 
these  significant  comments.  MMS  again 
reopened  the  comment  period  for  60 
days  (52  FR  29868.  August  12. 1987)  to 
give  interested  persons  an  opportunity 
to  obtain  from  MMS  copies  of  the 
comments  described  above  and  then  to 
provide  a  response  for  MMS  to  consider 
in  developing  a  fmal  rulemaking. 

Because  of  the  difficult  issues  and 
diversity  of  comments,  MMS  has 
decided  to  publish  a  further  notice  of 
proposed  rulemaking  before  issuing  a 
final  rule.  j 

MMS  received  many  comments  during 
the  reopened  comment  periods,  and 
several  comments  were  received  after 
the  last  comment  period  closed.  MMS 
also  expects  to  receive  additional 
comments  before  the  further  notice  of 
proposed  rulemaking  is  issued.  MMS 
will  include  in  the  rulemaking  record  all 
comments  received  since  publication  of 
the  proposed  regulations  on  January  15. 
1987  and  prior  to  the  close  of  the 
comment  period  on  the  planned  further 
notice  of  proposed  rulemaking.  The 
further  notice  will  be  published  after 
MMS  has  had  an  opportunity  to 
evaluate  the  comments  it  has  received 
to  date  and  to  discuss  the  issues  further 
with  the  principal  affected  groups. 

Date:  November  12, 1987. 
William  D.  Bettmberg. 

Director,  Minerals  Management  Service. 
JFR  Doc.  87-26478  Filed  11-16-^7;  8:45  am] 

BNXMG  CODE  4310.MR-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 
(MM  Docket  No.  87-6] 

AuttKMlzed  Use  of  Multiple 
Synchronous  Transmitters 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of  time 

for  comments. 

summary:  This  Order  extends  the  time 
for  filing  comments  in  MM  Docket  No. 
87-6.  regarding  use  of  multiple 
synchronous  transmitters  by  AM 
broadcast  stations,  in  response  to  a 
Motion  to  Extend  Comment  Dates  filed 
by  the  Association  for  Broadcast 
Engineering  Standards,  Inc. 


DATES:  Comments  must  be  filed  on  or 
before  May  9, 1988,  and  reply  comments 
on  or  before  June  8. 1988. 
ADDRESS:  Federal  Communications 
Commissions.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 

Jay  Jackson.  Policy  and  Rules  Division. 
Mass  Media  Bureau.  (202)  632-9660. 

Order  Granting  Motion  For  Third 
Extension  of  Time  For  Filing  Comments 

Adopted:  November  6. 1987. 
Released:  November  6. 1987. 
By  the  Chief,  Mass  Media  Bureau: 

1.  On  March  3. 1987.  the  Commission 
released  a  Notice  of  Inquiry  in  MM 
Docket  87-6  to  consider  standards  for 
the  use  of  multiple  synchronous 
transmitters  by  AM  broadcast  radio 
stations.  52  FR  8085.  published  March 
16, 1987.  Pursuant  to  an  Order  Granting 
a  Further  Extension  of  Time  for  Filing 
Comments,  comments  were  due  to  be 
filed  on  or  before  November  9, 1987  and 
reply  comments  on  or  before  December 
9, 1987.  52  FR  27019,  published  July  17. 
1987. 

2.  On  October  30. 1987.  the 
Association  for  Broadcast  Engineering 
Standards.  Inc.  ("ABES")  filed  a  motion 
to  extend  comment  and  reply  comment 
dates  to  February  9. 1987  and  March  7. 
1987,  respectively.  ABES  makes 
arguments  similar  to  those  that 
persuaded  us  to  grant  the  previous  two 
requests  for  extensions  of  time.  It 
contends  that  an  extension  is  required 
so  that  operators  of  experimental 
synchronous  facilities  can  conduct 
testing  and  submit  detailed  reports  of 
their  experiments.  Thus  far.  notes  ABES, 
"very  little  hard  data"  have  been 
submitted.  ABES  points  out  that  only 
one  station.  KROL  of  Laughlin.  Nevada, 
has  subiftitted  a  report  of  operational 
experiences,  albeit  only  outlining  efforts 
to  overcome  technical  dificulties  and 
promising  to  forward  the  results  of 
further  testing  with  its  semi-annual 
report.  ABES  believes  that  a  extension 
of  90  days  will  allow  permittees/ 
licensees  time  to  provide  sufficient 
operational  data  from  their  experiments, 
particularly  considering  their  obligations 
to  submit  detailed  accounts  of  their 
operations  every  six  months  after  gr^nt 
of  test  authorization. 

3.  Section  1.46(a)  of  the  Commission's 
Rules  states  that  extension  of  time 
should  not  be  routinely  granted.  In  this 
regard,  we  note  that  this  is  the  third 
request  for  extension  of  time  in  this 
proceeding.  Nevertheless,  the  reasons 
for  the  grant  of  the  two  previous 
requests  still  obtain.  The  receipt  of  data 
from  the  licensees  of  the  experimental 
synchronous  operations  was  and  is 


considered  critical  to  the  Commission's 
full  and  comprehensive  consderation  of 
the  issues  in  this  proceeding.'  While  we 
wish  to  move  ahead  expeditiously,  to 
date  only  one  six-month  report  of  actual 
operations  have  been  submitted,  and  it 
did  not  contain  operational  data. 
Moreover,  at  least  a  couple  of  other 
stations  have  indicated  that  they  plan  to 
commence  experimental  operations  with 
synchronous  transmitters.  Therefore,  the 
grant  of  additional  time  should  permit 
KROL  and  other  licensees/permitees  to 
complete  construction,  conduct  testing, 
and  to  prepare  and  submit  test  results  so 
that  they  may  be  properly  used  in 
formulating  rules. 

4.  Although  we  are  concerened  with 
any  undue  delay,  licensees/permittees 
using  experimental  facilities  must  have 
sufficient  time  to  complete  their  testing 
so  that  they  can  participate  in  this 
rulemaking,  as  dictated  by  their 
authorizations.  We  note,  however,  that  a 
mere  extension  of  90  days  will  not 
ensure  such  participation  because 
licensees  are  only  required  to  submit 
detailed  reports  every  six  months 
following  test  authorization,  and.  thus, 
little  if  any  data  would  be  forthcoming 
during  the  requested  9Q-day  period. 
Therefore,  to  provide  greater  assurance 
that  meaningful  data  can  be  generated 
and  submitted,  we  will  extend  the 
comment  dates  a  period  of  180  days.  It 
does  not  appear  that  undue  harm  to  any 
party  would  be  caused  by  this 
extension. 

5.  Accordingly,  it  is  ordered  that  the 
Motion  to  Extent  Comments  Dates  filed 
by  the  Association  For  Broadcast 
Engineering  Standards.  Inc.  is  granted 
and  that  the  date  for  filing  comments 
and  reply  comments  are  extended  to 
May  9. 1988  and  June  8. 1988. 
respectively. 

6.  This  action  is  taken  pursuant  to 
authority  found  in  Sections  4S(i)  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amended,  and  §§0.204(b).  1.46, 
and  1.45  of  the  Commission's  Rules. 

Federal  Communications  Commission. 

Alex  D.  Felker. 

Chief.  Mass  Media  Bureau. 

William  |.  Tricarico, 

Secretary. 

[PR  Doc.  87-26368  Filed  11-16-87;  8:45  am) 

BILUNG  CODE  6712-01-M 


'  In  this  regard,  we  reiterate  our  encouragement 
that  interested  parties  apply  for  authority  to  operate 
experimenlal  synchronous  AM  stations  in  order  that 
the  widest  base  of  operalional  data  may  be 
developed. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  Ust  the 
Boulder  Darter  as  an  Endangered 
Species 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to  list  a 
small  fish,  the  boulder  darter 
(Etheostoma  [Nothonotua]  sp.).  formerly 
referred  to  by  the  Service  as  the  Elk 
River  darter,  as  an  endangered  species 
under  the  Endangered  Species  Act  (Act) 
of  1973,  as  amended.  This  species  is 
presently  know  from  only  about  25  miles 
(46  kilometers)  of  the  lower  Elk  River 
system  in  Giles  County,  Tennessee,  and 
Limestone  County,  Alabama.  The 
species'  decline  has  resulted  primarily 
from  habitat  alteration  associated  with 
water  impoundment.  Due  to  the  species' 
limited  distribution,  any  factor  that 
adversely  modifies  habitat  or  water 
quality  in  the  short  river  reach  it  now 
inhabits  could  further  threaten  its 
survival.  Comments  and  information 
pertaining  to  this  proposal  are  sought 
from  the  public. 

dates:  Comments  horn  all  interested 
parties  must  be  received  by  January  19, 
1988.  Public  hearing  requests  must  be 
received  by  January  4, 1988. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  Asheville  Field 
Office.  U.S.  Fish  and  Wildlife  Service, 
100  Otis  Street,  Room  224,  Asheville, 
North  Carolina  28801.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Richard  G.  Biggins  at  the  above 
address.  (704/259-0321  or  FTS  672-0321). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  boulder  darter  [Etheostoma  sp.)  is 
an  undescribed  species  in  the  subgenus 
Nothonotus  (a  manuscript  describing  it 
is  in  preparation.  Dr.  David  Etnier, 
University  of  Tennessee,  personal 
communications.  1967).  It  attains  a 
maximum  length  of  about  3  inches  (7.6 
centimeters)  (Dr.  David  Etnier,  personal 
communications,  1987).  The  body  of 
males  is  olive  to  gray,  and  they  lack  the 
red  spots  that  are  characteristic  of 
closely  related  species.  The  female's 
color  is  similar  but  lighter.  Both  sexes 


have  a  gray  to  black  bar  located  below 
the  eye  and  a  similar  colored  spot 
behind  the  eye.  Because  of  the  species' 
rarity  (less  than  50  specimens  have  ever 
been  collected),  its  biology  is  unknown. 
This  darter  has  historically  been 
collected  from  the  Elk  River  as  far 
upstream  as  Fayetteville.  Lincoln 
County,  Tennessee  (at  approximately 
river  mile  90),  and  downstream  through 
Giles  County.  Tennessee,  into  Limestone 
County,  Alabama  (at  approximately 
river  mile  30);  from  two  Elk  River 
tributaries,  Indian  Creek  and  Richland 
Creek,  Giles  County,  Tennessee;  and 
from  Shoal  Creek.  Lauderdale  Coimty, 
Alabama  (O'Bara  and  Etnier  1987). 
Based  on  knowledge  of  the  species' 
preferred  habitat  (fast-moving  water 
runs  over  large  boulder  and  slab  rock 
substrate),  it  is  believed  the  species 
once  also  inhabited  the  southern  bend  of 
the  Tennessee  River,  at  least  in  areas 
near  its  confluence  with  the  Elk  River 
and  Shoal  Creek  (Dr.  David  Etnier, 
personal  communications,  1987). 

Based  on  a  recently  completed  status 
survey  (O'Bara  and  Etnier  1987)  of  the 
species'  historic  range  and  other 
Tennessee  River  tributaries  in 
Tennessee  and  Alabama,  the  species  is 
presently  restricted  to  about  23  miles  (43 
kilometers)  of  the  Elk  River  in  Giles 
County,  Tennessee  (20  miles  or  37 
kilometers),  and  Limestone  County, 
Alabama  (3  miles  or  6  kilometers),  and 
just  over  2  miles  (3  kilometers)  of 
Richland  Creek  and  Indian  Creek  (Giles 
County,  Tennessee).  The  species' 
extirpation  from  the  upper  Elk  River. 
Lincoln  County,  Teimessee,  was  likely 
due  to  the  impacts  of  cold  water 
releases  from  Times  Ford  Reservoir.  The 
loss  of  the  Shoal  Creek  population  and 
any  Tennessee  River  poptdations 
resulted  from  water  impoundments 
behind  Wheeler  and  Wilson  Dams.  The 
Shoal  Creek  population  loss  also  may  be 
partially  attributed  to  a  historic 
pollution  discharged  from  a  large 
manufacturing  plant.  Because  of  the 
species'  present  limited  distribution 
(about  25  river  miles  or  46  kilometers) 
and  the  limited  availability  of  boulder 
darter  habitat  (fast-moving  water  with 
boulder  substrate)  in  the  'EHk  River 
system,  any  factor  that  modifies  or 
degrades  the  habitat  or  water  quality  in 
these  short  river  reaches  could  further 
threaten  the  species'  survival. 

On  September  18, 1985.  the  Service 
announced  in  the  Federal  Register  (50 
FR  37059)  that  the  boulder  darter 
(referred  to  as  the  Elk  River  darter  in 
that  notice),  along  with  136  other  fish 
species,  was  being  considered  for 
addition  to  the  List  of  Endangered  and 
Threatened  Wildlife.  On  February  10. 
1987,  the  Service  notified  Federal,  State. 


and  local  governmental  agencies  by  mail 
(State  fish  and  wildlife  agencies  and 
affected  county  governments  were  also 
contacted  by  phone)  that  a  status  review 
of  the  boulder  darter  was  being 
conducted  and  that  the  species  could  be 
proposed  for  listing.  Four  responses  to 
the  February  10, 1987,  notification  were 
received.  Support  for  the  proposal  was 
received  from  the  Tennessee  Wildlife 
Resources  Agency  and  the  Tennessee 
Department  of  Conservation.  The 
Tennessee  State  Planning  Office  stated 
that  "State  and  local  government 
evaluation  *  •  •  indicated  no  conflicts 
with  existing  activities."  The 
Department  of  Housing  and  Urban 
Development  indicated  that  it  had  no 
information  on  the  species. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  boulder  darter 
[Etheostoma  sp.)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  boulder 
darter  is  presently  known  to  occur  in 
disjunct  segments  on  about  23  miles  (43 
kilometers)  of  the  Elk  River  in  Giles 
County,  Tennessee,  and  Limestone 
Coimty.  Alabama,  and  about  2  miles  (3 
kilometers)  total  in  two  Elk  River 
tributaries  (Richland  Creek  and  Indian 
Creek)  in  Giles  Coimty,  Teimessee 
(O'Bara  and  Etnier  1987).  This 
represents  a  substantial  reduction  over 
its  historically  known  range,  and  the 
present  distribution  represents  only  a 
fraction  of  what  the  fishes'  range  likely 
was  prior  to  the  construction  of 
impoundments  on  the  Elk  and 
Tennessee  Rivers. 

Historically  the  fish  has  been 
collected  in  the  Elk  River  upstream  as 
far  as  river  mile  90  in  Lincoln  County. 
Tennessee.  Recent  surveys  of  the  Elk 
River  in  Lincoln  County  have  failed  to 
recollect  the  fish  in  the  county  even 
though  suitable  habitat  is  still  present 
(O'Bara  and  Etnier  1987).  It  is  believed 
this  population  segment  was  extirpated 
and  has  not  been  repopulated  because 
of  the  cold  water  releases  from  Tims 
Ford  Reservoir.  Historical  records  of  this 
species  also  exist  for  Shoal  Creek. 
Lauderdale  County.  Alabama.  Sampling 
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in  this  creek  during  the  summer  of  1983 
and  the  fall  of  1986  failed  to  verify  this 
fish.  It  is  believed  the  Shoal  Creek 
population  was  lost  due  to  flooding  of 
lower  Shoal  Creek  by  Wilson  Dam  and 
due  to  pollution  from  an  upstream 
industrial  complex.  Although  this 
discharge  has  been  substantially 
improved,  the  boulder  darter  apparently 
has  not  recolonized  the  area. 

Although  data  are  lacking,  it  is 
believed,  based  on  the  historical 
availability  of  suitable  habitat,  that  the 
boulder  darter  once  inhabited  the 
Tennessee  River  and  the  lower  portion 
of  some  Tennessee  River  tributaries  in 
the  southern  bend  area  of  the  Tennessee 
River  from  the  Paint  Rock  River 
downstream  to  at  least  Shoal  Creek  (Dr. 
David  Etnier,  personal  communications, 
1987).  These  main  Tennessee  River  and 
tributary  populations  would  have  been 
eliminated  when  the  Tennessee  River 
impoundments  (Wheeler  and  Wilson 
Dams)  inundated  the  preferred  habitat 
of  the  fish. 

No  water  impoundments  are  planned 
for  the  Elk  River  in  the  area  presently 
occupied  by  the  species.  However,  other 
factors,  such  as  increased  levels  of 
siltation  from  major  land  use  changes, 
improper  pesticide  use,  toxic  chemical 
spills,  and/or  uncontrolled  mining  of 
phosphate  in  the  watershed,  could 
further  threaten  the  species  in  the  short 
river  reaches  and  limited  habitat  it  now 
occupies. 

B.  Ovenitilization  for  commercial 
recreational,  scientific,  or  educational 
purposes.  The  specific  area  inhabited  by 
the  species  are  presently  unknown  to 
the  general  public.  As  a  result, 
overutihzation  of  the  species  has  not 
been  a  problem.  However,  vandalism 
may  become  a  problem  because  of 
publicity  associated  with  listing, 
especially  if  maps  of  specific  occupied 
habitat  areas  areidentified  through 
critical  habitat  designation  (see  later 
discussion  in  the  "Critical  Habitat" 
section). 

C.  Disease  or  predation.  Although  the 
boulder  darter  is  undoubtedly  consumed 
by  predators,  there  is  no  evideitce  that 
predation  is  a  threat  to  the  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  States  of 
Tennessee  and  Alabama  prohibit  taking 
wildlife  and  fish  for  scientific  purposes 
without  a  State  collecting  permit 
However,  these  State  laws  do  not 
protect  the  species'  habitat  from  the 
potential  impacts  of  Federal  actions. 
Federal  listing  will  provide  the  species 
additional  protection  under  the 
Endangered  Species  Act  by  requiring  a 
Federal  permit  to  take  the  species  and 
by  requiring  Federal  agencies  to  consult 
with  the  Service  when  projects  they 


fund,  authorize,  or  carry  out  may  affect 
the  species. 

E.  Other  natural  or  mcmmode  factors 
affecting  its  continued  existence.  The 
boulder  darter  requires  deep  (greater 
than  2  feet  or  Q.6  meters),  fast-moving 
water  over  boulder  habitat.  Because  the 
Elk  River's  substrate  is  primarily  sand 
and  gravel  and  many  river  reaches 
consist  of  long,  slow  pools,  the  boolder 
darter's  required  habitat  is  extremely 
limited.  The  scarcity  of  this  fish's 
preferred  habitat  fiuther  restricts  the 
species'  range  and  increases  its 
vulnerabihty  to  habitat  alteration  at 
these  sites. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  &ced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  bouldn 
darter  (Etheostoma  sp.)  as  an 
endangered  species.  The  species 
presently  ranges  over  only  about  25 
river  miles  (46  kilometers),  and  within 
this  river  reach,  it  is  restricted  to  very 
specific  habitat  areas  that  are  scarce. 
This  restricted  range  and  habitat 
limitation  makes  the  species  vulnerable 
to  extinction.  Therefore,  the  Ust  of  this 
species  as  endangered,  as  opposed  to 
threatened,  is  most  appropriate.  See  the 
following  section  for  reasons  why 
critical  habitat  is  not  being  designated. 

Critical  Habitat 

Section  7(a)(2)  of  the  Endangered 
Species  Act,  as  amended,  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  Section  4(a)(3)  requires 
that  critical  habitat  be  designated,  to  the 
maximum  extend  prudent  and 
determinable,  conourent  with  the 
determination  that  a  species  is 
endangered  or  threatened.  The  Service 
finds  that  a  determination  of  critical 
habitat  for  the  boulder  darter  is  not 
prudent  at  this  time.  Such  a 
detntnination  would  result  in  no  known 
benefit  to  the  species.  As  part  of  the 
development  of  this  proposed  rule. 
Federal  agencies  have  been  notified  of 
the  boulder  darter's  distribution  and 
requested  to  provide  data  on  proposed 
Federal  projects  that  might  adversely 
affect  the  species.  No  projects  were 
identified.  Should  any  potential  adverse 
effects  arise  from  future  projects,  the 
involved  Federal  agencies  will  already 
have  the  species'  c^tributional  data 
needed  to  determine  if  the  species  may 
be  impacted  by  their  action.  The  listing 
cf  a  species  and  the  publicity  that  arises 


creates  the  potential  for  vandalism. 
Through  the  designation  of  critical 
habitat  and  the  requhrment  for  maps 
and  specific  habitat  descriptions,  the 
threat  to  this  species  from  vandalism 
would  increase.  Protection  of  tlus 
species'  habitat  will  be  addressed 
throu^  the  recovery  process  and 
through  the  section  7  jeopardy  standard 
of  the  Act.  Therefore,  the  Service 
believes  that  designation  of  critical 
habitat  would  not  be  prudent,  because 
no  benefit  to  the  species  has  been 
identified  that  would  outweigh  the 
potential  threat  of  vandalism  or 
collection,  which  would  be  exacerbated 
by  publication  of  a  detailed  critical 
habitat  description. 


AvaiUUe 


Measures 


Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal  State, 
and  private  agencies,  ^oups,  and 
individuals.  "Ibe  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  as  ameiuled, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  if  being  proposed 
or  designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  the 
destruction  or  adverse  modiflcation  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  The  Service  has  notified 
Federal  agencies  that  may  have 


programs  that  affect  the  species.  As  a 
result  of  this  notification,  no  Federal 
agencies  identified  any  current 
programs  that  may  impact  the  boulder 
darter.  However.  Federal  activities  that 
could  occur  in  the  future  and  impact  the 
species  include,  but  are  not  limited  to, 
the  carrying  out  of  or  the  issuance  of 
permits  for  hydroelectric  facilities 
construction,  reservoir  construction, 
stream  alteration,  wastewater  facility 
development,  and  road  and  bridge 
construction.  It  has  been  the  experience 
of  the  Service,  however,  that  nearly  all 
section  7  consultations  have  been 
resolved  so  that  the  species  has  been 
protected  and  the  project  objectives 
have  been  met. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
any  listed  species,  import  or  export  it. 
ship  it  in  interstate  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  it  for  sale  in  interstate  or  foreign 
commerce.  It  also  is  illegal  to  possess, 
sell,  deliver,  carry,  transport  or  ship  any 
such  wildlife  that  had  been  taken 
illegally.  Certain  exceptions  would 
apply  to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available. 


Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Asheville  Field  Office. 
100  Otis  Street,  Room  224.  Asheville, 
North  Carolina  28801. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  environmental 
assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 


pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205.  87  Staf.  884;  Pub. 
L.  94-359,  90  Stat.  911;  Pub.  L.  95-632.  92  Stat. 
3751;  Pub.  L  96-159.  93  Stat.  1225;  Pub.  L.  97- 
304. 96  Stat.  1411  (16  U.S.C.  1531  et  seq.j:  Pub. 
L  99-625. 100  Stat.  3500  (1988).  unless 
Otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  "FISHES,"  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  17.1 1    Endangered  and  ttireatened 
wlldlifa. 


(h) 


Species 

Vertebrate  populalion 

where  endangerad  or 

threatened 

Status 

Whenhsted 

Cntcal 
hatxtat 

Common  name 

Saentific  name 

Histonc  range 

Special  rules 

Fishes: 

Darter,  bouWef 

•                             • 
Etheosloma  (Nothonotusll  sp 

U.S.S  (TN.  AL) 

*                                 . 

• 

....  EnSre „ 

* 

• 

..  E 

• 

• 

NA 

NA 

• 

Dated:  October  22. 1987. 

Susan  Recce, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  87-25688  Filed  11-16-87;  8:45  am] 
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50CFRPart23 


Proposed  ^occdoral  Change  in 
RequeetingCcoMwnteoaSpeciee 
Listings  In  Appendte  IM  of  the 
Convention  on  IntemaUonal  Trade  in 
Endangered  Species  of  Wild  Fauna 
and  Flora 

aoency:  Fish  and  Wildlife  Service. 

Interior. 

AcnOM:  Notice  of  request  for  comment. 

summary:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(Convention)  regulates  international 
trade  in  certain  species  of  animals  and 
plants.  Appendices  I,  II,  and  ID  to  the 
Convention  list  those  species  for  which 
trade  is  controlled.  Appendix  ni 
includes  species  that  any  Party  nation 
identifies  as  being  subject  to  regulation 
within  its  jurisdiction  for  the  purposes  of 
preventing  or  restricting  exploitation, 
and  as  needing  the  cooperation  of  other 
Parties  in  the  control  of  trade. 

Any  Party  may  enter  reservations  on 
any  species  added  to  the  Appendices. 
The  effect  of  a  reservation  is  to  exempt 
that  Party  bom  implementing  the 
Convention  for  a  particular  species.  The 
U.S.  Fish  and  Wildlife  Service  (Service) 
entertains  comments  on  whether  to 
enter  a  reservation  for  any  species. 
However,  based  on  (1)  the  lack  of 
comments  on  previous  Appendix  m 
listings.  (2)  the  Service  and  U.S. 
Department  of  State  policies  disfavoring 
reservations,  and  (3)  the  opportunity 
provided  in  the  Convention  to  enter 
reservations  on  Appendix  III  species  at 
any  time,  the  Service  proposes  to 
announce  future  additions  to  Appendix 
III  as  final  ndes  without  requesting 
public  comments  on  the  issue  of  entering 
a  reservation.  The  purpose  of  this 
document  is  to  annoimce  this  proposed 
change  in  procedure  and  to  request 
comments  regarding  this  proposed 
change.  A  final  decision  on  this 
procedure  will  be  announced  as  a 
Notice  of  Decision. 
DATES:  The  Service  will  consider 
comments  received  by  December  17. 
1987,  in  determining  whether  it  will 
implement  the  proposed  procedure  in 
announcing  species  additions  to   , 
Appendix  III. 
ADDRESSES:  Please  send 
correspondence  concerning  this  notice 
to  the  Chief,  Office  of  Scientific 
Authority;  Mail  Stop:  Room  527, 
Matomic  Building;  U.S.  Fish  and  Wildlife 
Service;  Department  of  the  Interior; 
Washington,  DC  20240.  Background 
materials  will  be  available  for  public 


inspection  from  MO  a.ai.  to  4fi0  p.iH., 
Monday  through  Friday,  in  Room  537, 
1717  H  Street  NW.,  Waghiogtoo.  DC 


FOR  FURTHER  MPORMATION  CONTMCn 
Dr.  Charles  W.  Dane  at  the  address 
given  above,  or  telephone  (202)  653- 
594& 

SUPPLEMENTARY  INFORMATION: 

Background 

Any  Party  nation  may  propose 
amendments  to  Appendices  I  and  II  for 
consideration  at  meetings  of  the 
Conference  of  the  Parties,  or  by  postal 
procedures  between  meetings. 
Amendments  are  adopted  by  a  two- 
thirds  majority  of  the  Parties  voting  at 
meetings  or  voting  when  necessary  by 
the  postal  procedures.  Appendix  III 
includes  species  that  any  Party  nation 
unilaterally  identifies  as  being  subject  to 
regulation  within  its  jurisdiction  for  the 
purpose  of  preventing  or  restricting 
exploitation,  and  as  needing  the 
cooperation  of  other  Parties  in  the 
control  of  trade. 

Under  the  Convention,  trade  in 
specimens  of  species  included  in 
Appendix  III  requires  the  issuance  of 
either  an  export  permit,  a  re-export 
certificate  or  a  certificate  of  origin. 
Export  permits  are  required  if  the 
shipment  originates  from  the  nation  that 
has  included  the  species  in  Appendix  III. 
The  export  of  specimens  of  these 
species  from  other  nations  requires  the 
presentation  of  "certificates  of  origin," 
or  in  the  case  of  re-export,  "certificates 
from  the  nation  of  re-export,"  which  are 
required  to  show  that  the  specimen  was 
processed  in  that  nation  and/or  is  being 
re-exported.  Trade  in  any  specimen  of 
these  species,  whether  alive  or  dead, 
will  be  covered  by  the  provisions  of  the 
Convention,  as  will  trade  in  any  readily 
recognizable  part  or  derivative  (unless 
an  exemption  for  any  part  or  derivative 
is  specified  in  the  listing). 

As  a  Party  to  the  Convention,  die 
United  States  has  an  opportunity  to 
reserve  on  amendments  to  the 
Appendices.  Articles  XV  and  XVI  of  the 
Convention  enable  any  Party  to  exempt 
itself  from  implementing  the  Convention 
for  any  particular  species  or  part  or 
derivative  if  it  enters  a  reservation  with 
respect  to  that  species.  In  the  case  of  a 
nation  that  is  a  Party  at  the  time  an 
amendment  to  Appendix  I  or  II  is 
adopted,  a  reservation  may  be  entered 
only  during  the  period  of  90  days  (1) 
after  the  Parties  voted  to  place  the 
species  in  Appendix  I  or  II  or  (2)  in  the 
case  of  votes  by  postal  procedures,  after 
the  date  of  notification  by  the 


Secretariat  of  tiw  species'  acceptance.  In 
the  cace  of  a  nation  that  is  a  Pnly  at  the 
time  an  amendment  to  Appendix  III  is 
requested,  a  reservation  may  be  entered 
at  any  time  after  the  Secretariat  notifies 
the  Parties  of  the  amendment  placing 
the  species  in  Af^iendix  in. 

However,  reserving  would  do  very 
little  to  relieve  importers  in  the  United 
States  from  the  need  for  foreign  export 
permits  because  the  Lacey  Act 
Amendments  of  1981  (16  U.S.C  3371  et 
seq.)  make  it  a  Federal  offense  to  import 
into  the  United  States  any  animals 
taken,  possessed,  transported,  or  sold  in 
violation  of  foreign  conservation  laws.  If 
the  foreign  nation  has  enacted  the 
Convention  as  part  of  its  positive  law. 
and  that  nation  has  not  taken  a 
reservation  with  regard  to  the  species, 
part,  or  derivative,  the  United  States 
would  continue  to  require  Convention 
documents  as  a  condition  of  import.  A 
reservation  by  the  United  States  also 
would  provide  exporters  in  this  coimtry 
with  litde  relief  from  the  need  for  the 
U.S.  export  documents.  Receiving 
countries  that  are  party  to  the 
Convention  will  generally  require 
Convention-equivalent  documentation 
from  the  United  States  even  if  it  enters  a 
reservation,  because  the  Parties  have 
agreed  to  allow  trade  with  non-Parties 
(including  reserving  Parties]  only  if  they 
issue  documents  containing  all  of  the 
information  required  in  Convention 
permits  or  certtficates. 

If  the  United  States  entered  a 
reservation,  both  importers  and 
exporters  would  be  in  a  confusing 
situation  where  Convention 
requirements  are  imposed  by  other 
countries  and  not  by  the  United  States. 
This  could  lead  persons  to  inadvertently 
violate  laws  of  &3reign  countries  that 
honor  the  listing. 

Further,  the  entering  of  a  reservation 
could  interfere  with  one  of  the  major 
U.S.  goals  under  the  Convention,  which 
is  full  and  active  compliance  with  the 
spirit  of  this  treaty  by  all  countries.  The 
Department  of  State,  as  a  matter  of 
general  policy,  does  not  favor  the  United 
States  taking  reservations  under  any 
treaty  except  in  those  cases  where, 
absent  a  reservation,  the  treaty  would 
conflict  with  U.S.  law  or  be  impossible 
to  implement.  Service  interest  in 
bilateral  cooperation  with  foreign 
governments  in  support  of  conservation 
efforts  and  preservation  of  endangered 
and  threatened  species,  the  fact  that 
trade  in  Appendix  III  species  not  native 
to  the  United  States  is  not  prohibited 
.  under  the  Convention  in  any  way,  and 
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the  fact  that  paperwork  processing 
associated  with  certificates  for  re- 
exports or  indicating  country  of  origin  is 
already  minimal,  make  it  even  less 
likely  that  the  Service  would 
recoounend  that  a  reservation  be 
entered  for  an  Appendix  III  listing. 

Proposed  Procedural  Change 

The  Service  proposes  to  submit  future 
Appendix  III  species  listing  as  final  rules 
for  immediate  inclusion  in  the  Code  of 
Federal  Regulations  (50  CFR  23.23).  Such 
final  rules  would  contain  a  statement  of 
reasons  supporting  die  Service's  finding 
that  good  cause  exists  to  omit  the 
proposed  rule  notice  and  public 
procedure  thereon,  because  they  would 
be  "impracticable,  unnecessary,  or 
contrary  to  the  public  interest"  5  U.S.C 
553(b)(1982).  While  the  Service  proposes 
not  to  routinely  request  comments  as  to 
amending  the  list  of  Appendix  III 
species  in  the  Code  of  Federal 
Regulations,  the  Service  may  request 
public  comments  with  regard  to 
reservations  in  a  proposed  rule  if  a 
significant  biological,  trade,  or  legal 
issue  exists.  In  any  event,  public 
comments  will  be  welcomed  after  any 
final  rule  amending  the  hst  of  Appendix 
III  species  is  published  in  the  Federal 
Register.  Inasmuch  as  reservations  on 
Appendix  III  species  can  be  entered  at 
any  time,  any  comment  requesting  a 
reservation  could  be  addressed,  and 
reservations  entered  if  warranted  even 
after  publication  of  the  final  rule  in  the 
Federal  Register. 

However,  the  Service  has  not  been 
asked  to  enter  reservations  on  Appendix 
III  species  in  response  to  any 
contemporary  proposed  rules,  and  it  is 
unlikely  to  enter  any,  even  if  requested. 
Thus,  the  main  effect  of  elimination  of  a 
Federal  Register  notice  requesting 
comments  before  publication  of  the  final 
rule  for  inclusion  of  the  Appendix  III 
species  in  the  Code  of  Federal 
Regulations  would  be  to  reduce  the 
Federal  paperwork  burden,  thereby 
saving  time  and  money. 

The  Service  requests  comment  on 
whether  to  implement  the  proposed 
procedure  for  announcing  Appendix  III 
species  listings.  The  Service's  final 
decision  as  to  whether  to  implement  this 
procedural  change  will  be  announced  as 
a  Notice  of  Decision  in  the  Federal 
Register. 

If  the  United  States  considered  it 
appropriate  to  initiate  adding  a  species 
to  Appendix  III  (which  it  has  not  done 
thus  far),  the  Service  would  propose  the 
species  in  the  Federal  Register  and  seek 
public  comment  in  the  usual  way.  This 
new  proposed  procedure  only  applies  to 
Appendix  III  listing  by  other  Parties, 


where  considering  a  reservation  might 
be  appropriate. 

Note:  The  Department  has  determined  that 
amendments  to  the  Convention  Appendices, 
which  result  from  actions  of  the  Parties  to  the 
Convenlioa  do  no  require  the  preparation  of 
Environmental  Assessments  as  defined  under 
authority  of  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq).  The 
Department  also  has  determined  tlie  such 
amendments  are  not  rules  for  purposes  of 
Executive  Order  12291  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.)  Notices 
on  Appendix  III  species  listmg  do  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C  3S01 
et  seq. 

This  document  was  prepared  by  Dr. 
Charles  W.  Dane,  Chief.  Office  of 
Scientific  Authority,  under  the  authority 
of  the  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.). 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  plants. 
Endangered  and  threatened  wildlife. 
Exports,  Fish,  Imports,  Marine 
mammals.  Plants  (agriculture).  Treaties. 

Dated:  November  5, 1987. 
Susan  Races, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
(PR  Doc.  87-26414  Filed  ll-lfr-BZ:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  657 

[Docket  No.  71 145-72451 

Atlantic  Salmon 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  NOAA  issues  this  proposed 
rule  to  implement  the  Fishery 
Management  Plan  for  Atlantic  salmon 
(FMP).  The  FMP  establishes  a 
Management  program  for  the  U.S. 
Atlantic  salmon  resource  to  complement 
existing  management  programs  of  the 
New  England  States  and  to  complement 
Federal  management  authority  over 
salmon  of  domestic  origin  on  the  high 
seas  conferred  to  the  United  States  as  a 
member  of  the  North  Atlantic  Salmon 
Conservation  Organisation  (NASCO). 
The  FMP  prohibits  the  possession  of 
Atlantic  salmon  taken  from  Federal 
waters,  thereby  preventing  the 
interception  of  migratory  salmon  on 
their  return  to  natal  waters.  Hie  action 


is  intended  to  bring  U.S.  management  in 
line  with  that  of  other  nations. 
DATE:  Comments  on  the  proposed  rule 
are  invited  until  Monday.  December  28. 
1987. 

ADDRESSES:  Send  comments  on  the 
proposed  rule  to  Richard  Roe.  Regional 
Director.  National  Marine  Fisheries 
Service,  Northeast  Regional  Office,  14 
Elm  Street.  Gloucester.  MA  01930-3799. 
Mark  the  outside  of  the  envelope 
"Comments  on  the  Atlantic  salmon 
regulation." 

Copies  of  the  FMP.  the  environmental 
assessment,  and  the  regulatory  impact 
review/regulatory  flexibility  analysis 
are  available  from  Douglas  G.  Marshall, 
Executive  Director.  New  England 
Fishery  Management  Council,  Suntaug 
Office  Park,  5  Broadway,  Saugus.  MA 
01906. 

FOR  FURTHER  INFORMATION  CONTACR 

Carol  Kilbride,  617-281-3600,  ext.  331. 

SUPPLEMENTARY  INFORMATION:  The 
FMP.  prepared  by  the  New  England 
Fishery  Management  Council  (Council] 
complements  the  international 
management  program  for  Atlantic 
salmon  [Salmo  salar]  established  under 
the  aegis  of  the  Convention  for  the 
Conservation  of  Salmon  in  the  North 
Atlantic  (NASCO  Convention),  to  which 
the  United  States  became  a  signatory 
nation  in  March,  1982.  The  FMP 
prohibits  the  possession  of  Atlantic 
salmon  from  the  exclusive  economic 
zone,  and  in  so  doing,  reinforces  the 
Atlantic  salmon  restoration  programs 
established  by  individual  State  agencies 
within  the  United  States  and  by  other 
countries.  In  effect,  the  management 
program  assures  that  no  interception 
fishery  for  Atlantic  salmon  will  develop 
in  U.S.  waters  where  salmon  of  U.S. 
origin  may  be  susceptible  to  capture 
during  their  spawning  migration  as  they 
return  to  their  natal  rivers.  The 
prohibition  on  possession  is  necessary 
because  all  returning  U.S. -origin 
Atlantic  salmon  are  needed  to  occupy 
the  available  spawning  habitat  to 
support  the  Atlantic  salmon  restoration 
programs. 

The  FMP.  which  this  proposed  rule 
would  implement,  confirms  U.S. 
management  of  U.S. -origin  salmon  in  the 
3-12  mile  zone.  The  NASCO  Convention 
of  1982  excepts  territorial  seas,  and 
defines  them  as  being  the  0-12  mile  zone 
contiguous  to  the  coastline  of  the 
signatory  nation  (excepting  the  0-40 
mile  zone  recognized  in  the  case  of 
Greenland).  Contrastingly,  the  United 
States  recognizes  only  a  0-3  mile  zone 
for  its  own  territorial  sea  oH  the  East 
Coast.  By  virtue  of  this  disparity,  the  3- 
12  mile  zone  off  the  United  States 
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coastline  is  explicitly  not  under  the 
management  authority  of  NASCO  nor  is 
it  under  the  explicit  management 
authority  of  the  coastal  States  of  the 
United  States.  Thus,  all  management 
programs  for  U.S. -origin  Atlantic  salmon 
may  be  potentially  compromised  by 
unregulated  exploitation  of  salmon 
resources  within  the  zone.  This 
deficiency  in  U.S.  management  of 
Atlantic  salmon  poses  a  threat  to  the 
salmon  restoration  efforts  in  the 
Northeast  and  weakens  the  U.S.  position 
with  regard  to  initiatives  placed  before 
NASCO  and  the  U.S.  expectations  for 
responsive  salmon  management  under 
NASCO. 

The  Council  proposes  to  establish  a 
management  program  for  Atlantic 
salmon  beyond  the  U.S.  territorial  sea  to 
complement  existing  State  management 
programs  in  coastal  waters  and  U.S. 
regulation  of  salmon  of  domestic  origin 
on  the  high  seas  beyond  12  miles  under 
the  Altantic  Salmon  Convention  Act  of 
1982  (16  U.S.C.  3601-3608). 

NOAA  has  undertaken  an  initial 
review  of  the  FMP  and  has  found  an 
inconsistency  in  the  broad  definition  of 
the  management  unit.  While  the 
definition  of  the  management  unit 
includes  all  anadromous  salmonids,  the 
FMP  analysis  only  addresses  the  single 
species  of  Atlantic  salmon.  NOAA  is 
concerned  that  the  disparity  between 
the  described  management  unit  and 
FMP  analyses  may  inconsistent  with 
National  Standard  3  of  the  Magnuson 
Act  at  16  U.S.C.  1851(a)(3).  and  its 
corresponding  guidelines  for  FMPs  at  50 
CFR  602.13.  NOAA  will  address  this 
issue  during  the  Secretarial  review 
period.  No  comments  were  received  on 
this  issue  during  development  of  the 
proposed  FMP.  NOAA  encourage  the 
Council  as  well  as  other  interested 
parties  to  address  this  issue  in  their 
comments  on  the  proposed  FMP. 

ClassiHcation 

Section  304(c)(2)  of  the  Magnuson  Act, 
as  amended  by  Pub.  L.  99-659,  requires 
the  Secretary  of  Commerce  to  publish 
regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  an  FMP  and 
regulations.  At  this  time,  the  Secretary 
has  not  determined  that  the  FMP  these 
regulations  would  implement  is 
consistent  with  the  national  standards, 
other  provision  of  the  Magnuson  Act, 
and  other  applicable  law.  The  Secretary, 
in  making  that  determination,  will  take 
into  account  the  data,  views,  and 
comments  received  during  the  comment 
period. 

The  Administrator  of  NOAA  has 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  Executive  Order 


12291.  The  General  Council  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses 
because  no  fishing  for  Atlantic  salmon  is 
taking  place  now  in  the  EEZ  and  none 
would  be  allowed  under  this  rule.  The 
Council  prepared  an  environmental 
assessment  and  concluded  that  the 
proposed  rule  will  have  no  significant 
impact  upon  the  human  environment. 
Copies  of  the  FMP  and  its  associated 
documents  are  available  from  the 
Council  (see  ADDRESSES). 

This  proposed  rule  contains  no 
information  collection  requirement  for 
purposes  of  the  Paperwork  Reduction 
Act. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  Maine, 
New  Hampshire,  Massachusetts,  Rhode 
Island.  Connecticut,  and  New  York. 

List  of  Subjects  in  50  CFR  Part  657 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  10, 1987. 

fames  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  a  new  50  CFR  Part  657  is 
proposed  to  be  added  as  follows: 

PART  657— ATLANTIC  SALMON 
FISHERY 


Subpart  A— Gen«ral  Provisions 


Sec. 

657.1 

Purpose  and  scope. 

657.2 

Definitions. 

657.3 

Relationship  to  other  laws. 

657.4 

Prohibitions. 

657.5 

Facihtation  of  enforcement. 

657.6 

Penalties. 

Subpart  B— Management  Measures 

657.20    Prohibition  on  possession. 
Authority:  16  U.S.C.  1801  et  seq. 

Subpart  A— General  Provisions 

§  657. 1    Purpose  of  scope. 

This  part  implements  the  Fishery 
Management  Plan  for  Atlantic  salmon 
developed  by  the  New  England  Fishery 
Management  Council  in  consultation 
with  the  U.S.  Fish  and  Wildlife  Service 
of  the  U.S.  Department  of  the  Interior. 
These  regulations  govern  the 
conservation  and  management  of 
Atlantic  salmon. 


9657.2    Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act.  and  unless  the  context 
requires  otherwise,  the  terms  used  in 
this  part  have  the  following  meanings: 

Area  of  custody  means  any  vessel, 
building,  vehicle,  pier  or  dock  facility 
where  fish  might  be  found. 

Assistant  Administrator  means  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  or  a  designee. 

Atlantic  salmon  means  Salmo  salar. 

Authorized  officer  means 

(a)  Any  commissioned  warrant,  or 
petty  officer  of  the  U.S.  Coast  Guard; 

(b)  Any  special  agent  of  the  National 
Marine  Fisheries  Service; 

(c)  Any  officer  designated  by  the  head 
of  any  Federal  or  State  agency  which 
has  entered  into  an  agreement  with  the 
Secretary  and  the  Commandant  of  the 
U.S.  Coast  Guard  to  enforce  the 
provisions  of  the  Magnuson  Act;  or 

(d)  Any  U.S.  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  any  person  described  in 
paragraph  (a)  of  this  definition. 

Catch,  take,  or  harvest  includes,  but  is 
not  limited  to,  any  activity  which  results 
in  killing  any  fish,  or  bringing  any  live 
fish  aboard  a  vessel. 

Exclusive  economic  zone  (EEZ) 
means  the  zone  established  by 
Presidential  Proclamation  5030,  dated 
March  10, 1983,  and  is  that  area  adjacent 
to  the  United  States  which,  except 
where  modified  to  accommodate 
international  boundaries,  encompasses 
all  waters  from  the  seaward  boundary 
of  each  of  the  coastal  States  to  a  line  on 
which  each  point  is  200  nautical  miles 
from  the  baseline  from  which  the 
territorial  sea  of  the  United  States  is 
measured. 

Fishing  means  any  activity,  other  than 
scientific  research  conducted  by  a 
scientific  research  vessel,  which 
involves 

(a)  The  catching,  taking  or  harvesting 
of  fish; 

(b)  The  attempted  catching,  taking  or 
harvesting  of  fish; 

(c)  Any  other  activity  which  can 
reasonably  be  expected  to  result  in  the 
catching,  taking  or  harvesting  of  fish;  or 

(d)  Any  operations  at  sea  in  support 
of.  or  in  preparation  for.  any  activity 
described  in  paragraph  (a),  (b).  or  (c)  of 
this  definition. 

Fishing  vessel  means  any  vessel,  boat, 
ship,  or  other  craft  which  is  used  for. 
equipped  to  be  used  for.  or  of  a  type 
which  is  normally  used  for 

(a)  Fishing;  or 

(b)  Aiding  or  assisting  one  or  more 
vessels  at  sea  in  the  performance  of  any 
activity  relating  to  fishing;  including,  but 
not  limited  to,  preparation,  supply. 


storage,  refrigeration,  transportation,  or 
processing. 

Land  means  to  begin  offloading  fish, 
to  offload  fish,  to  enter  a  port  with  the 
intent  of  offloading  fish,  or  to  transfer 
fish  to  another  vessel 

Magnuson  Act  means  the  Magnuson 
Fishery  Conservation  and  Management 
Act,  as  amended  (16  U.S.C.  1801  et  seq.]. 

Operator,  with  respect  to  any  vessel, 
means  the  master  or  other  individual 
aboard  and  in  charge  of  that  vessel. 

Owner,  with  respect  to  any  vessel, 
means 

(a)  Any  person  who  owns  that  vessel 
in  whole  or  in  part; 

(b)  Any  charterer  of  the  vesseL 
whether  bareboat,  time,  or  voyage: 

(c)  Any  person  who  acts  in  the 
capacity  of  a  charterer,  including,  but 
not  limited  to  parties  to  a  management 
agreement,  operating  agreement,  or 
other  similiar  arrangement  that  bestows 
control  over  the  destination,  function,  or 
operation  of  the  vessel;  or 

(d)  Any  agent  designated  as  such  by 
any  person  described  in  paragraph  (a), 
(b),  or  (c)  of  this  definition. 

Person  means  any  individual  (whether 
or  not  a  citizen  of  the  United  States), 
corporation,  partnership,  association,  or 
other  entity  (whether  or  not  organized  or 
existing  under  the  laws  of  any  State), 
and  any  Federal,  State,  local,  or  foreign 
government  or  any  entity  of  any  such 
government. 

Recreational  fishing  means  fishing  for 
finfish  which  does  not  result  in  their 
barter,  trade,  or  sale. 

Recreational  fishing  vessel  means  any 
vessel  from  which  no  fishing  other  than 
recreational  fishing  is  conducted.  Party 
and  charter  boats  are  not  considered 
recreational  fishing  vessels. 

Regional  Director  means  the  Regional 
Director,  Northeast  region,  NMFS,  14 
Elm  Street,  Federal  Building,  Gloucester, 
MA  01930,  or  a  designee. 

Retain  aboard  means  to  fail  to  return 
fish  to  the  sea  after  a  reasonable 
opportunity  to  sort  the  catch. 

Secretary  means  the  Secretary  of 
Commerce,  or  a  designee. 

Vessel  of  the  United  States  means 

(a)  Any  vessel  documented  under 
Chapter  121  of  Title  46,  United  States 
Code; 

(b)  Any  vessel  numbered  under 
Chapter  123  of  Title  46.  United  States 
Code,  and  measuring  less  than  5  net 
tons; 

(c)  Any  vessel  numbered  under 
Chapter  123  of  Title  46.  United  States 
Code,  and  used  exiusively  for  pleasure; 
and 

(d)  Any  vessel  not  equipped  with 
propulsion  machinery  of  any  kind  and 
used  exclusively  for  pleasure. 


§657.3    RatationsMp  to  Other  laws. 

(a)  Fishing  vessel  operators  will 
exercise  due  care  in  the  conduct  of 
fishing  activities  near  submarine  cables. 
Damage  to  submarine  cables  resulting 
from  intentional  acts  or  from  the  failure 
to  exercise  due  care  in  the  conduct  of 
fishing  operations  subjects  the  fishing 
vessel  operator  to  the  criminal  penalties 
prescribed  by  the  Submarine  Cable  Act 
(47  U.S.C.  21)  which  implements  the 
International  Convention  for  the 
Protection  of  Submarine  Cables.  Fishing 
vessel  operators  also  should  be  aware 
that  the  Submnine  Cable  Act  prohibits 
fishing  operations  at  a  distance  of  less 
than  one  nautical  mile  from  a  vessel 
engaged  in  laying  or  repairing  a 
submarine  cable;  or  at  a  distance  of  less 
than  one  quarter  nautical  miiefrom  a 
buoy  or  buoys  intended  to  mari(  the 
position  of  a  cable  when  being  laid  or 
when  out  of  order  or  broken. 

(b)  Nothing  in  these  regulations  will 
supercede  more  restrictive  State  or  local 
management  measures  for  Atlantic 
salmon. 

S  657.4    Prohibitions. 

(a)  It  is  unlawful  for  any  person  to  do 
any  of  the  following: 

(1)  Use  any  vessel  of  the  United 
States  for  taking,  catching,  harvesting, 
fishing  for,  or  landing  any  Atlantic 
salmon  taken  from  the  EEZ; 

(2)  Transfer  directly  or  indirectly,  or 
attempt  to  transfer,  to  any  vessel  any 
U.S.-harvested  Atlantic  salmon; 

(3)  Possess,  have  custody  or  control 
of  ship,  transport,  offer  for  sale,  sell, 
purchase,  land,  or  export  any  Atlantic 
salmon  taken,  retained,  or  imported; 

(4)  After  being  signaled  by  an 
authorized  officer,  to  dump  on  board  or 
into  the  water  the  contents  of  the  net 
before  the  authorized  officer  has 
permitted  the  net  to  be  emptied; 

(5)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer, 
concerning  the  taking,  catching,  harvest, 
landing,  purchase,  sale,  possession,  or 
transfer  of  any  Atlantic  salmon; 

(6)  Refuse  to  permit  an  authorized 
officer  to  board  a  fishing  vessel  or  to 
enter  an  area  of  custody,  subject  to  such 
person's  control,  for  purposes  of 
conducting  any  search  or  inspection  in 
connection  with  the  enforcement  of  the 
Magnuson  Act,  this  part,  or  any  other 
regulation  or  permit  under  the 
Magnuson  Act; 

(7)  Forcibly  assault,  resist,  oppose, 
impede,  intimidate,  threaten,  or  interfere 
with  any  authorized  officer  in  the 
conduct  of  any  search  or  inspection 
described  in  paragraph  (a)(3)  of  this 
section; 

(8)  Resist  a  lawful  arrest  for  any  act 
prohibited  by  this  part; 


(9)  Interfere  with,  delay,  or  prevent, 
by  any  means,  the  apprehension  or 
arrest  of  another  person,  with  the 
knowledge  that  such  other  person  has 
committed  any  act  prohibited  by  this 
part; 

(10)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  a  lawful 
investigation  or  search  by  an  authorized 
officer  while  enforcing  this  part;  or 

(11)  Fail  to  comply  immediately  with 
enforcement  and  boarding  procedures 
specified  in  §  657.5. 

(b)  It  is  unlawful  to  violate  any  other 
provision  of  this  part,  the  Magnuson 
Act,  or  any  regulations  or  permit  issued 
under  the  Magnuson  Act. 

§  657.5    Facilitation  of  enforcement 

(a)  General.  The  operator  of,  or  any 
other  person  aboard,  any  fishing  vessel 
subject  to  this  part  must  immediately 
comply  with  instructions  and  signals 
issued  by  an  authorized  officer  to  stop 
the  vessel  and  with  instructions  to 
facilitate  safe  boarding  and  inspection 
of  the  vessel,  its  gear,  equipment,  fishing 
record  (where  applicable],  and  catch  for 
purposes  of  enforcing  the  Magnuson  Act 
and  this  part. 

(b)  Communications.  (1)  Upon  being 
approached  by  a  U.S.  Coast  Guard 
vessel  or  aircraft  or  other  vessel  or 
aircraft  with  an  authorized  officer 
aboard,  the  operator  of  a  fishing  vessel 
must  be  alert  for  communications 
conveying  enforcement  instructions. 

(2)  If  the  size  of  the  vessel  and  the 
wind,  sea,  and  visibility  conditions 
allow,  loudhailer  is  the  preferred 
method  for  communicating  between 
vessels.  If  use  of  a  loudhailer  is  not 
practicable,  and  for  communications 
with  an  aircraft,  VHF-FM  or  high 
frequency  radiotelephone  will  be 
employed.  Hand  signals,  placards,  or 
voice  may  be  employed  by  an 
authorized  officer  and  message  blocks 
may  be  dropped  from  an  aircraft. 

(3)  If  other  communications  are  not 
practicable,  visual  signals  may  be 
transmitted  by  flashing  light  directed  at 
the  vessel  signaled.  Coast  Guard  units 
will  normally  use  the  flashing  light 
signal  "L"  as  the  signal  to  stop. 

(4)  Failiu«  of  a  vessel's  operator  to 
stop  his  vessel  when  directed  to  do  so 
by  an  authorized  officer  using 
loudhailer,  radiotelephone,  flashing  light 
signal,  or  other  means  constitutes  prima 
facie  evidence  of  the  offense  of  refusal 
to  allow  an  authorized  officer  to  board. 

(5)  The  operator  of  a  vessel  who  does 
not  understand  a  signal  from  an 
enforcement  unit  and  who  is  unable  to 
obtain  clarification  by  loudhailer  or 
radiotelephone  must  consider  the  signal 
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to  be  a  command  to  stop  the  vessel 
instantly. 

(c)  Boarding.  The  operator  of  a  vessel 
directed  to  stop  must 

(1)  Guard  Channel  16,  VHF-FM.  if  so 
equipped; 

(2)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  as  to  allow  the 
authorized  officer  and  his  party  to  come 
aboard; 

(3)  Except  for  those  vessels  with  a 
freeboard  of  four  feet  or  less,  provide  a 
safe  ladder,  if  needed,  for  the  authorized 
officer  and  his  party  to  come  aboard; 

(4)  When  necessary  to  facilitate  the 
boarding  or  when  requested  by  an 
authorized  o^icer,  provide  a  manrope  of 
safety  line,  and  illumination  for  the 
ladder:  and, 

(5)  Take  such  other  actions  as 
necessary  to  facilitate  boarding  and  to 
ensure  the  safety  of  the  authorized 
officer  and  the  boarding  party. 

(d)  Signals.  The  following  additional 
signals,  extracted  from  the  International 
Code  of  Signals,  may  be  sent  by  flashing 
light  by  an  enforcement  unit  when 
conditions  do  not  allow  communications 
by  loudhailer  or  radiotelephone. 
Knowledge  of  these  signals  by  vessel 


operators  is  not  required.  However, 
knowledge  of  these  signals  and 
appropriate  action  by  a  vessel  operator 
may  preclude  the  necessity  of  sending 
the  signal  "L"  and  the  necessity  for  the 
vessel  to  stop  instantly. 

(1)  "AA"  repeated  {.-  .-)',  is  the  call  to 
an  unknown  station.  The  operator  of  the 
signaled  vessel  should  respond  by 
identifying  the  vessel  by  radiotelephone 
or  by  illuminating  the  vessel's 
identification. 

(2)  "RY-CY"  (.-.  -.-  -.-.  -.--)  means 
"you  should  proceed  at  slow  speed,  a 
boat  is  coming  to  you."  The  signal  is 
normally  employed  when  conditions 
allow  an  enforcement  boarding  without 
the  necessity  of  the  vessel  being 
boarded  coming  to  a  complete  stop,  or, 
in  some  cases,  without  retrieval  of 
fishing  gear  which  may  be  in  the  water. 

(3)  "SQ3"  (...  -.-  ...--)  means  "you 
should  stop  or  heave  to;  I  am  going  to 
board  you." 

(4)  "L"  (.-..)  means  "you  should  stop 
your  vessel  instantly." 


'  Period  (.)  means  a  short  flash  of  light.  Dash  (-) 
means  a  long  flash  of  light. 


§657.6    PenaltiM. 

Any  person  or  fishing  vessel  found  to 
be  in  violation  of  this  part  will  be 
subject  to  the  civil  and  criminal  penalty 
provisions  and  forfeiture  provisions 
prescribed  in  the  Magnuson  Act,  15  CFR 
Part  904  (Civil  Procedures),  and  other 
applicable  law. 

Subpart  B— Management  Measures 

§  657.20    Proliibition  on  possession. 

(a)  Bycatch.  All  Atlantic  salmon 
caught  incidental  to  a  directed  fishery 
for  other  species  in  the  EEZ  must  be 
released  in  such  a  manner  as  to  insure 
maximum  probability  of  survival. 

(b)  Presumption.  The  possession  of 
Atlantic  salmon  will  be  prima  facie 
evidence  that  such  Atlantic  salmon  were 
taken  in  violation  of  these  regulations. 
Evidence  that  such  fish  were  harvested 
under  State  authority,  or  from  foreign 
waters,  or  from  aquaculture  enterprises, 
will  be  sufflcient  to  rebut  the 
presumption.  This  presiunption  does  not 
apply  to  fish  being  sorted  on  deck. 

[FR  Doc.  87-26411  Filed  11-16-87;  8:45  amj 
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ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

General  Advisory  Committee;  Closed 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
the  U.S.  Arms  Control  and  Disarmament 
Agency  announces  the  following 
meeting: 

Name:  General  Advisory  Committee 
on  Arms  Control  and  Disarmament 

Date:  December  2-4 1987. 

Time:  9:00  a.m. 

Place:  State  Department  Building, 
Washington.  DC. 

Type  of  Meeting:  Closed. 

Contact:  Colonel  WiUiam  C.  Golbitz. 
General  Advisory  Committee  on  Arms 
Control  and  Disarmament,  Room  5927. 
Washington.  DC  20451  (202)  647-5178. 

Purpose  of  Advisory  Committee:  To 
advise  the  Director  of  the  U.S.  Arms 
Control  and  Disarmament  Agency  on 
arms  control  and  disarmament  policy 
and  activities,  and  from  time  to  time  to 
advise  the  President  and  the  Secretary 
of  State  respecting  matters  affecting 
arms  control,  disarmament,  and  world 
peace. 

Agenda:  Will  present  the  following 
discussions  and  presentations: 

December  2-4 1987 

Soviet  Strategic  Forces 
Soviet  Nonconventional  Forces 
VeriHcation  Issues 
Soviet  Space  Programs 
START  Issues 
INF  Issues 

Geneva  Negotiation  Positions 
Executive  Discussions 

Reason  for  Closing:  The  GAC 
members  will  be  reviewing  and 
discussing  matters  specifically  required 
by  Executive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  and 
foreign  policy. 

Authority  to  Close  Meeting:  The 
closing  of  this  meeting  is  in  accordance 
with  a  determination  by  the  Director  of 


the  Arms  Control  and  Disarmament 
Agency  dated  April  1. 1987,  made 
pursuant  to  the  provisions  of  section 
10(d)  of  the  Federal  Advisory  Committee 
Act  as  amended. 
Wiliiam  |.  Montgomery, 
Committee  Management  Officer. 
[FR  Doc.  87-25449  Filed  11-16-87;  8:45  am] 
BILUNO  CODE  M20-32-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review;  Correction 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  opportunity  to  request 
administrative  review  of  antidimiping  or 
countervailing  duty  order,  Hnding.  or 
suspended  investigation,  correction. 

In  Federal  Register  document  87- 
25906  beginning  on  page  43095  in  the 
issue  of  Monday.  November  9. 1987.  the 
December  dates  were  incorrectly  stated. 
Please  make  the  following  corrections: 

1.  On  pages  43095-43096  the  due  date 
for  the  request  for  review  which  read 
December  31. 1987.  is  corrected  to  read 
November  30, 1987, 

2.  On  page  43096  in  the  first  column, 
foiu-th  line,  December  is  corrected  to 
read  November. 

The  antidumping,  countervailing  and 
suspended  investigation  proceedings 
and  periods  cited  remain  unchanged. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Date:  November  10, 1987. 
[FR  Doc.  87-26470  Filed  11-16-87: 8:45  am] 
BIIXING  CODE  3510-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

National  Fish  and  Seafood 
Promotional  Council;  Meeting 

Agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

Time  and  date:  The  meeting  will 
convene  at  8:30  a.m.,  December  1, 1987, 
and  adjourn  at  approximately  11:00  a.m., 
December  3, 1987. 


Place:  Universal  South  Building,  1825 
Connecticut  Avenue.  NW.,  Washington, 
DC  20235 

Status:  Under  the  Fish  and  Seafood 
Promotion  Act  of  1986  (16  U.S.C.  4001- 
4017),  NOAA  announces  a  meeting  of 
the  National  Fish  and  Seafood 
Promotional  Council  (NFSPC).  Parts  of 
this  meeting  will  be  open  to  the  public. 
The  remainder  of  the  meeting  will  be 
closed  to  the  public.  NFSPC  was 
established  by  the  Fish  and  Seafood 
Promotion  Act  of  1986  to  develop  for  the 
Secretary's  approval,  annual  plans  and 
budgets  to  generically  market  and 
promote  fisheries  products  which 
includes  consumer  education  and 
research. 

Matters  to  be  considered: 

Portion  open  to  the  public:  December 
1, 1987,  8:30  a.m.-5:00  p.m.,  Introduction 
of  Council  members.  Overview  of  Fish 
and  Seafood  Promotion  Act,  NMFS 
Trade  Perspectives,  Overview  of  Fishing 
Industry,  Past  and  Current  Marketing 
Activities.  December  2, 1987,  8:30  a.m.- 
10:45  a.m..  Model  Seafood  Surveillance 
Program  Review  and  Administrative 
and  Operational  Procedures. 

Portion  closed  to  the  public: 
December  2, 1987. 10:45  a.m.-5:00  p.m. 
and  December  3, 1987.  8:30  a.m.  to  11:00 
a.m.  (Closed  Session)  selection  of 
Council  Chairperson,  budget,  other 
employment  matters,  and  internal 
Council  organizational  matters. 

For  Further  Information  Contact: 
Phyllis  S.  Bentz,  Chief  Industry  Grants  & 
Marketing  Council  Operations  Branch, 
Office  of  Trade  and  Industry  Services, 
NMFS,  Washington,  DC  20235. 
Telephone:  (202)  673-5371. 

Dated:  November  10. 1987. 
Carmen  f.  Blondin. 

Director.  Office  of  Trade  and  Industry 
Services. 
(FR  Doc.  87-26412  Filed  11-16-87;  8:45  am] 

BtUJNG  COOC  3510-22-M 


Pacific  Fishery  Management  Council; 
Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council  has  scheduled  public  meetings 
of  its  advisory  entities  as  follows: 

Scientific  and  Statistical  Committee 
(SSC)—\Ml\  meet  jointly  with  the 
Pacific  Council's  Salmon  Plan 
Development  Team  and  agency  staff 
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from  the  Oregon  Department  of  Fiih  aod 
Wildlife,  and  the  Washington 
Department  of  Fisheries  to  review  the 
Oregon  production  Index  area  coho 
estimation  methodology  used  by  the 
Pacific  Council.  The  pubHc  meeting  will 
convene  December  2. 1987,  at  9  a.m.,  at 
the  Red  Lion  bm-Portiand  Center, 
Portland,  OR,  and  adiomn  December  3. 
Following  the  meeting,  the  SSC  will 
release  recommendations  to  tfie  Pacific 
Council  on  selection  of  the  best  Oregon 
production  index  area  estimation 
methodology  to  i»e  for  flie  1968  ocean 
salmon  fishing  season.  In  January  1988 
the  Pacific  Cooncil  will  review  the  SSC 
recommendations  and  adopt  a  specific 
methodology. 

Performance  Select  Groap — Will 
convene  November  30-December  1. 
1987.  at  the  Pacific  Councirs  office 
(address  below),  to  discuss  and 
recommend  refinements  in  Council 
operating  procedures  which  the  Council 
will  address  at  its  January  13-14, 1988. 
meeting. 

FOM  RNITHER  MFORMATKNI  CONTACT 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council. 
Metro  Center.  Suite  420,  200  SW.  First 
Avenue,  Portland.  OR  97201;  telephone: 
(503)  221-«352. 

Date:  November  10, 1987. 
Ann  D.  Tetbush, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc.  87-26413  Filed  11-16-87;  8:45  am] 

BIUJNGCOOC  3S10-2>-« 


COMMISSION  ON  MERCHANT  MARtNE 
AND  DEFENSE 


CowmiMlon  on  Mereitanl  Marine  and 
Defanss^  Mm1iiv9 

Summary:  The  Conuaission  on 
Merchant  Marine  and  Defense  was 
established  by  Pub.  L  98-525  (as 
amended),  and  the  Commission's  was 
constituted  in  December  1986.  The 
Commission's  mandate  is  to  study  and 
report  on  problems  relating  to 
transportation  of  cargo  and  personnel 
for  national  defense  pmposes  in  time  of 
war  or  national  emergency,  the 
capability  of  the  Merchant  Marine  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  sapport  naval  uid 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 
Committee  Act.  Pub.  L  92-463.  as 
amended,  the  Commission  announces 
the  following  meeting:  I 

Dates  and  Times:  Monday.  November 
23. 1987.  Beginning  9:00  slol,  Tuesday, 
November  24. 1987.  Beginning  9-JOO  a jn. 


Place:  Suite  520.  4401  Ford  Avenue. 
Alexandria.  Virginia.  22302-0268; 

Type  of  Meeting:  Closed. 

Contract  Person:  Allan  W.  Cameron. 
Executive  Director.  Commission  on 
Merchant  Marine  and  Defense.  Suite 
520.  4401  Ford  Avenue.  Alexandria, 
Virginia  22302-0268.  Telephone  (202) 
756-0411. 

Purpose  of  Meeting:  To  receive 
additional  information  pertaining  to  the 
needs  of  the  national  defense  for  the 
Merchant  Marine  and  the  shipbuilding 
industry,  and  to  discuss  and  to 
deliberate  facts  and  opinions  obtained 
from  briefings  and  public  hearings. 

Supplementary  infonnadoa:  The 
executive  meetings  of  the  Commission 
will  be  closed  to  the  public  pursuant  to  S 
U.S.C.  552b(cJ(l)  and  552b(c)(4)  in  the 
interests  of  national  security  and  to 
protect  proprietary  information  provided 
to  the  Commission  in  confidence. 
Allan  W.Cannna. 

Executive  Director.  Comaussioa  ob  Meichaat 
Marine  and  Defense. 

[FR  Doc.  87-26445  Filed  11-16-87;  8:45  am] 
BILUN6  CODE  aaio-oi-* 


COMMITTEE  f€R  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcin9  EstaMMnnsnt  of  a 
Guaranteed  Aocesa  Level  for  Cotton 
Textile  Products  from  Costa  Rfca 

November  10, 1987. 

FOR  FUnmeR  INFOnMAHON  COMTACn 

Naomi  Freeman,  Intemational  Trade 
Specialist,  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce 
(202)  277-4212. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  during  recent 
consultations,  under  the  terms  of  die 
Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  February  7 
and  8, 1984  between  the  Govenunents  of 
the  United  States  and  Costa  Rica  and 
the  Special  Access  Program,  the  two 
governments  signed  a  Memorandum  of 
Understanding  establishing  a 
guaranteed  access  level  for  properly 
certified  textile  products  assembled  in 
Costa  Rica  from  fabric  formed  and  cut  in 
the  United  States  in  Category  340/640 
(cotton  and  man-made  fiber  woven 
shirts  for  men  and  boys),  exported  from 
Costa  Rica  during  the  twelve-monfe 
period  which  begins  on  January  1, 1988 
and  extends  through  December  31, 1988. 
The  established  level  and  effective  date 
will  be  published  in  the  Federal  Repster 
upon  the  exchange  of  diplomatic  notes. 

Participating  finns  doin^  business  in 
Costa  Rica  are  advised  to  take  all 


necessary  steps  to  ensure  that  textile 
products  in  Category  340/640.  produced 
or  manufactured  in  Costa  Rica  from 
fabric  formed  and  cut  in  the  United 
States  that  are  to  be  exported  under  thie 
Special  Access  program  from  Costa  Rica 
on  or  after  January  1, 1988,  for  entry  into 
the  United  States  for  consumption,  or 
withdrawal  from  warehouse  for 
consumption,  are  aooompanied  by  a 
oertification  inaed  by  the  appropriate 
Costa  Rican  authorities  and  a  property 
completed  and  certified  CBI  Export 
Declaration  (Form  ITA-370P1.  Each 
shipment  of  textile  products  in  Category 
340/640  of  Costa  Rica  not  accompanied 
by  a  properly  issued  oertificatkm  and  a 
CBI  Export  Declaration  must  be 
accompanied  by  a  properly  issued  visa- 
Donald  R.  Foote, 

Acting  Chairvaaa.  Coaunitiee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  87-26448  Filed  11-16-87;  8:45  am) 
BILUNQ  CODE  3S10-ON-« 


Announcing  EstabNeliment  of  a 
Guaranteed  Access  Level  for  Cotton 
TextRa  Products  From  me  Dominican 
ReputiHc 

November  10, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Naomi  Freeman.  Intemational  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Conunerce 
(202)  377-4212. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  during  recent 
consultations,  under  the  terms  of  the 
Bilateral  Cotton.  Wool,  Man-Made 
Fiber.  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement  of  December 
18, 1986,  between  the  Governments  of 
the  United  States  and  the  Dominican 
Republic  and  the  Special  Access 
Program,  the  two  governments  signed  a 
Memorandum  of  Understanding 
establishing  a  guaranteed  access  level 
for  properly  certified  textile  products 
assembled  in  the  Dominican  Republic 
from  fabric  formed  and  cut  in  the  United 
States  in  Category  347/348  (cotton 
trousers,  slacks,  and  shorts)  which  are 
exported  from  the  Dominican  Republic 
during  the  five-month  period  which 
begins  on  January  1, 1988,  and  extends 
through  May  31, 1986.  The  established 
level  and  effective  date  will  be 
published  in  the  Federal  Register  upon 
the  exchange  of  diplomatic  notes. 

Participating  firms  doing  business  in 
the  Dominican  Republic  are  advised  to 
take  all  necessary  steps  to  ensure  that 
textile  products  in  Category  347/348, 
produced  or  manufactured  in  the 
Dominican  Republic  horn  fabric  formed 
and  cut  in  the  United  States  that  are  to 
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be  exported  under  the  Special  Access 
Program  from  the  Dominican  Republic 
on  or  after  January  1. 1988.  for  entry  into 
the  United  States  for  consumption,  or 
withdrawal  from  warehouse  for 
consumption,  are  accompanied  by  a 
certification  issued  by  the  appropriate 
Dominican  Republic  authorities  and  a 
properly  completed  and  certified  CBI 
Export  Declaration  (Form  n'A-370P). 
Each  shipment  of  textile  products  of  the 
Dominican  Republic  not  accompanied 
by  a  properly  issued  certification  and  a 
CBI  Export  Declaration  must  be 
accompanied  by  a  properly  issued  visa. 
Donald  R.  Foote. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-26449  Filed  11-16-87;  8:45  am] 

BILLING  CODE  SS10-0«t-« 
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Amendment  of  an  Import  Level  for 
Certain  Man-Made  Hber  Textile 
Products  Produced  or  Manufactured  In 
the  Republic  of  Singapore 

November  12. 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
18, 1987.  For  further  information  contact 
Ross  Arnold,  Intemational  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  please  refer  to 
the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  535-6736.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Sununary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
increase  the  previously  established 
import  limit  for  Category  642,  produced 
or  manufactured  in  Singapore  and 
exported  during  the  twelve-month 
period  which  began  on  January  1. 1987 
and  extends  through  December  31, 1987. 

Background 

A  CITA  directive  dated  December  16. 
1987  (51  FR  45797)  established  import 
restraint  limits  for  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
including  Category  642.  produced  or 
manufactured  in  Singapore  and 
exported  during  the  twelve-month 
period  which  began  on  January  1. 1987 
and  extends  through  December  31. 1987. 


During  consultations  held  September 
23-25. 1987  between  the  Governments  of 
the  United  States  and  the  Republic  of 
Singapore,  agreement  was  reached  to 
further  amend  their  Bilateral  Cotton. 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  May  31  and  June  5. 1986. 
as  amended,  to  convert  the  designated 
consultation  level  for  man-made  fiber 
textile  products  in  Category  642  to  a 
specific  limit  for  the  twelve-month 
period  which  began  on  January  1, 1987 
and  extends  through  December  31. 1987. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607).  December  30. 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386). 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  die 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  die  HCC  will  be 
published  in  the  Federal  Register. 
Donald  R.  Foote, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
November  12, 1987. 

Committee  for  the  Implementatioo  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  6, 1988  concerning 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Singapore  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 1987 
and  extends  through  December  31, 1987. 

Effective  on  November  18, 1987,  the 
directive  of  December  16, 1966  is  hereby 
amended  to  increase  the  level  for  man-made 
fiber  textile  products  in  Category  642  to  a 
level  of  165,000  dozen.' 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of  May 
31.  and  )une  5, 1986,  as  amended. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 


exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 
Donald  R.  Foote. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-26447  Filed  ll-lfr-87;  8:45  am] 
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'  The  limit  has  not  been  adjusted  to  reflect  any 
imports  exported  after  December  31, 1986. 


DEPARTMENT  OF  DEFENSE 

Department  of  tt>e  Air  Force 

Delivery  of  Personal  Mail  at  Air  Force 
Installations 

agency:  Department  of  the  Air  Force, 
DOD. 

ACTKMi:  Notice. 

summary:  This  notice  updates  a 
previous  notice  announced  in  the 
Federal  Register  on  26  May  1987,  52  FR 
19567.  It  serves  to  advise  the  private 
sector  of  United  States  Air  Force  policy 
for  delivering  mail  from  private  sources 
to  individual  members  or  employees  of 
the  Air  Force.  It  only  applies  to  mail 
received  in  quantities  of  50  or  more  on 
the  same  day  from  the  same  mailer  and 
addressed  to  individuals  by  name  at 
their  duty  office.  It  does  not  apply  to 
personal  mail  addressed  to  family 
housing  areas  on  Air  Force  Installations, 
to  properly  addressed  mail  sent  to  unit 
mail  rooms,  or  mail  intended  for  final 
delivery  by  the  United  States  Postal 
Service.  Additionally  all  mail,  regardless 
of  source  or  quantity,  addressed  to  an 
Air  Force  Postal  Service  Center  will  be 
delivered  as  long  as  the  name  of  the 
addressee  and  the  receptacle  (box) 
numer  are  correct.  The  previous  notice 
indicated  this  policy  was  in  effect  at 
some,  but  not  all  Air  Force  installations. 
It  is  now  in  effect  at  all  Air  Force 
installations. 

EFFECTIVE  DATE:  November  17. 1987. 
FOR  FURTHER  INFORMATION  CONTACT! 

Steven  M.  Fried,  Chief  of  Administrative 
Communications  Policy  Section, 
Directorate  of  Information  Management 
and  Administration,  Office  of  the 
Administrative  Assistant  to  the 
Secretary  of  the  Air  Force,  Washington 
DC  20330-1000.  Telephone  (202)  693- 
2166. 

le  Air 


SUPPLEMENTARY  INFORMATION: 

Force  has  a  general  policy  that 
individual  members  and  employees  are 
not  to  use  their  office  address  for  the 
receipt  of  personal  mail.  This  policy  has 
been  difficult  to  enforce  because  it  is 
often  difficult  to  determine  if  mail  from 
private  sources  is  intended  for  people  as 
individuals  or  as  officials  of  the  Air 
Force.  Due  to  the  nature  of  the  mail  and 
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the  quantities  received,  however,  it  can 

sometimes  be  reasonably  determined  to 
be  personal.  Until  recently,  the  Air  Force 
attempted  to  deliver  such  mail  if  it 
contained  a  correct  name  and  office 
address.  Since  the  Air  Force,  rather  than 
the  Postal  Service,  sorts  and  delivers 
mail  internally  on  all  Air  Force 
installations,  the  receipt  of  large 
volumes  of  personal  mail  taxes 
available  equipment  and  staffing 
resources.  Initially,  several  Air  Force 
installations  requested  permission  to 
refuse  delivery  of  large  volumes  of 
personal  mail  addressed  to  individuals 
at  their  office.  In  accordance  with 
Department  of  Defense  policy  regarding 
installation  management,  the  Air  Force 
approved  these  requests  on  an 
individual  basis.  At  these  installations 
unofficial  mail  (from  private  sources) 
addressed  to  individuals  by  naine 
received  in  quantities  of  50  or  nM»e  on 
the  same  day  &om  the  same  mailer  may 
be  refused  aiid  returned  to  the  Postal 
Service.  An  exception  was  made  for 
mailings  of  less  than  50  pieces  since 
such  a  low  volume  would  have  a 
negligible  impact.  However,  repeated 
mailings  of  less  than  50  pieces  to 
circumvent  this  policy  may  be  refused 
and  returned.  Since  the  last  notice  on 
this  subject  all  Air  Force  installations 
were  granted  permission  to  refuse  this 
type  of  mailing.  Therefore,  there  is  no 
longer  any  reason  for  mailers  in  the 
private  sector  to  contact  that  installation 
to  establish  the  local  delivery  policy. 


Patsy  |.< 

Air  Foice  Federal  Register  Liaison  Officer. 
(FR  Doc  87-2B471  Filed  11-1&-87-.  8:45  am] 

WlXmO  COOE  3S  W  S1-II 


DeiMilfnent  of  the  Army 

Privacy  Act  of  1974:  Deletion  of 
Record  System 


agency:  Department  of  the  Army,  DoD. 
AcnoN:  Notice  subject  to  the  Privacy 
Act. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  the  Anny  is  deleting  a 
record  system  from  its  existing 
inventory  of  record  systems  subiect  to 
the  Privacy  Act  of  1974. 
EFFCCnvE  date:  November  17, 1987. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mr.  Cliff  Jones.  Systems  Management 
Branch,  HQ.  Army  Information  Systems 
CooHnand  (AS-OPS-MR),  Fort 
Huachoca.  AZ  65613-^000.  Telephone 
602^538-6568.  Aulovon:  679-6566. 
SUPnSMENTARY  INrOWMATlON:  The 

Army's  inventory  of  systems  of  records 
notices  subject  to  the  Privacy  Act  of 


1974  (5  US.C.  S52al  have  been  published 
to  date  in  the  Federal  Repster  as 

follows: 

FR  Doc.  85-10237  (50  FK  22080)  May  Za  19B5 

(DoD  CompilatioD] 
FR  Doc.  88-14667  (51  FR  23578)  June  30. 1986 
FR  Doc.  88-19S34  (51  FH  30980)  Augtwt  29, 

1988 
FR  Doc.  86-25274  (51  FR  40r9)  November  7. 

1988 
FR  Doc.  66-27580  (51  FR  44361)  December  a 

1S86 
FR  Doc.  87-8140  (52  FR  11847}  April  13, 1987 
FR  Doc.  87-11379  (52  FR  18798)  May  19. 1987 
FR  Doc  87-15611  (52  FR  29905)  JuJy  9, 1987 
FR  Doc.  87-19686  (52  FR  32329)  Augast  27. 

1987 

The  Army  is  deleting  a  record  system 
identified  as:  A0609.a2  DAAG,  entitled: 
Army  Nuclear  Test  Personnel  Review 
Program  (ANTPR)  as  there  is  no  further 
need  of  the  system  because  an  existing 
record  system  maintained  by  the 
Defense  Nuclear  Agency  is  currently, 
being  utilized. 
Patdcia  H.  Means, 

Federal  Register  Liaison  Officer,  Department 
of  Defense. 
November  10. 1987. 

Deletion  of  Record  System  Notice 

A0609.02DAAG 

SYSTEM  NAME: 

Army  Nuclear  Test  Personnel  Review 
Program  (ANTPRJ  52  FR  18822.  May  19. 
1987. 

Reason:  The  Defense  Nuclear  Agency 
system  of  records  identified  as  HDNA 
010,  entitled:  Nuclear  Test  Participants 
(50  FR  22603,  May  29, 1985)  is  currently 
being  utilized  by  the  Army. 

[FR  Doc.  87-26438  Filed  11-16-87;  8:45  em) 

MIXING  COOE  381(M)1-« 


DEPAinMENT  OF  ENEfUSY 

Office  Of  General  Counsel;  Intent  To 
Grant  Exdualve  Patent  Ueense; 
Lakewood  Partners,  Inc. 

Notice  is  hereby  given  of  an  intent  to 
grant  to  Lakewood  Partners,  Inc.  of 
Houston,  Texas,  an  exclusive  license  to 
practice  in  the  United  States  the 
inventions  described  in  U.S.  Patent  Nos. 
4,388,267  and  4,408,904,  both  entitled 
"Temperature  Profile  Detector."  The 
patents  are  owned  by  the  United  States 
of  America,  as  represented  by  the 
Department  of  Energy  (DOE). 

The  proposed  exclusive  license  will 
be  subject  to  a  license  and  other  rights 
retained  by  the  U.S.  Government  and 
will  be  subject  to  a  negotiated  royalty 
provision.  DOE  intends  to  grant  the 
license,  upon  a  final  determination  m 
accordance  with  35  U.S.C.  209(c),  unless 


within  60  days  of  this  notice  the 
Assistant  General  Counsel  for  Patents, 
Department  of  Energy.  Washington.  DC 
20585.  receives  in  writing  any  of  the 
following,  together  with  supporting 
documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  license;  or 

(iij  An  application  for  a  nonexclusive 
license  to  either  of  the  inventions  in  the 
United  States,  in  which  appticant  states 
that  he  has  already  brought  either  of  the 
inventions  to  practical  application  or  is 
likely  to  bring  either  invention  to 
practical  application  expeditiously. 

The  Department  will  review  all 
written  responses  to  this  notice,  and  will 
grant  the  license  if,  after  expiration  of 
the  60-day  notice  period,  and  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made,  in 
accordance  with  35  U.S.C.  209(c).  that 
the  license  grant  is  in  the  public  interesL 

Issued  in  Washington,  DC  on  November  5, 
1987. 

Eric|.Fjr9. 

Acting  General  Counsel. 
[FR  Doc.  87-26469  Ried  11-16-87;  8:45  am] 
BiLUNG  CODE  ecso-oi-a 


As^stant  Secretary  for  intemational 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement; 
European  Atomic  Energy  Community 
and  Sweden 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U5.C.  2160]  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  ooncenring  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Sweden 
concerning  Peacehd  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer:  RTD/SW(EU}-142. 
for  the  transfer  of  34.712  kilograms  of 
uranium  enriched  to  3.97  percent  in  the 
isotope  uranium-235  from  the  Federal 
Republic  of  Germany  to  Sweden  for 
conversion  of  uranium  hexafluoride  to 
uranium  dioxide  power.  After 
conversion  it  is  planned  to  return  the 
material  to  the  Federal  Republic  of 
Germany. 


In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  niMl 
security. 

This  subsequent  arrangement  will 
take  efiect  no  sooner  than  fifteen  days 
after  the  date  of  publication  fA  this 
notice. 
For  the  Department  of  Energy. 

Dale:  November  a  1987. 
David  B.  Walhc. 

Assistant  Secretary  for  IntenfOioaai  Affairs 

and  Energy  EwergencieM. 

[FR  Doc.  87-26486  Filed  11-16.87:  8:45  am) 

BILUNG  COOE  MaSHM-M 


Office  of  Fossil  Enei^y 

Liquids  Transportation  Task  Group; 
Coordinating  Subcommittee  on 
Petroleum  Storage  and 
Transportation;  National  Petroleum 
Council;  Open  MeeHng 

Notice  is  hereby  given  of  the  following 
meeting: 
Name:  Liquids  Tiffiisportation  Task 

Group.  Coordinating  Subcommittee  on 

Petroleum  Storage  &  Transportation  of 

the  National  I¥trolemn  Council. 
Date  and  time:  Monday.  December  7, 

1987, 12:00  noon. 
Place:  Sun  Building.  Rrst  Floor 

Conference  Rms.  A  ft  B,  907  S.  Detroit 

Avenue,  Tulsa,  Oklahoma. 
Contact  Margie  D.  BiggerstaH.  U3. 

Department  of  Energy.  Offioe  (rf  Fossil 

Energy  (FE-l).  WasJangtoa.  DC  20585. 

Telephoite:  202/58&-46a5. 

Purpose  of  the  parent  council:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  meeting:  Discuss 
decisions  from  the  Coordinating 
Subcommittee  meeting  and  review 
progress  on  individual  assignments. 

Tentative  Agenda: 
—Opening  remarks  by  Chairman  and 

Government  Cochairman. 
— Discuss  decisions  from  the 

Coordinating  Subcommittee  meeting. 
— Review  progress  on  individual 

assignments. 
—Discuss  any  other  matters  pertinent  to 

the  overall  assignment  from  the 

Secretary  of  Energy. 

Public  participation:  The  meeting  is 
open  to  the  public  The  Chairman  of  the 
Task  Group  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Task  Group  will  be  permitted  to 


do  so.  either  before  or  after  die  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  M».  Margie 
D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
Summary  minutes  of  the  meebng  will 
be  availatJe  for  pubHc  review  at  the 
Freedom  of  Information  Reading  Room. 
Room  lE-190,  DOE  Forrestal  Building. 
1000  Independence  Avenue  SW., 
Washington.  DC,  between  the  hours  of 
9:00  a.m.  and  4:00  p.m.  Monday  through 
Friday,  except  Federal  holidays. 
J.  Allen  Wampler. 
Assistant  Secretary  Fossil  Energy. 
[FR  Doc.  87-26487  Filed  11-16-67;  8:45  amj 

BILUNQ  COOE  64MM>1-« 


Natural  C^  Transportation  Tasic 
Group;  National  Petroleum  Council; 
Public  Meeting 

Notice  is  hereby  given  of  tiie  following 
meeting: 
Name:  Natural  Gas  Transportation  Task 

Group,  Coordinating  Subcommittee  on 

Petroleum  Storage  &  Transportation  of 

the  National  Pebioleum  Comicil. 
Dote  and  time:  Tuesday.  December  8, 

1987. 10K)0a.m. 
Place:  Houston  Airport  l^rriott.  The 

Matagorda  Room,  18700  John  F. 

Kennedy  Boulevard.  Houston,  Texas. 
Contact  Margie  D.  Biggerstaff.  U.S. 

Department  of  Eneregr,  Office  of 

Fossil  Energy  (FE-l).  Washii^ton,  DC 

20585.  Telephone:  202/5e&-4695. 

Purpose  of  the  parent  council:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  meeting:  Discuss 
decisions  from  the  Coordinating 
Subcommittee  meeting  and  review 
progress  on  individual  assigrmients. 

Tentative  agenda: 
— Opening  remarks  by  Chairman  and 

Government  Cochairman. 
— Discuss  decisions  from  the 

Coordinating  Subconunittee  meeting. 
— Review  progress  on  individual 

assignments. 
— Discuss  any  other  matters  pertinent  to 

the  overall  assignment  from  the 

Secretary  of  Energy. 

Public  participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Task  Group  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 


with  the  Task  Group  will  be  permitted  to 
do  so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Ms.  Margie 
D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agerwla. 
Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-190.  DOE  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  between  the 
hours  of  9:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
J.  AHm  Warapier. 
Assistant  Secretary.  Fossil  Energy. 
[FR  Doc.  87-26488  Filed  11-16-^7;  8:45  am] 
BILUNG  COOE  MS(M>1-« 


Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER88-82-000  et  at.| 

Arizona  Public  Service  Co.  et  aL; 
Electric  Rale  and  Corporate 
Reguiatione  Filings 

November  10. 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arizona  Public  Service  Company 

[Docket  No.  ER88-82-000) 

Take  notice  that  on  November  5, 1987. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  Letter  Agreement 
(Agreement)  between  APS  and 
Maricopa  County  Municipal  Water 
Conservation  and  Drainage  District 
Number  One  (MCM)  executed 
November  2, 1987.  This  Agreement 
provides  for  supplemental  power  along 
with  wheeling,  administrative  and 
banking  services  to  be  rendered  bv  APS 
for  MCM  for  an  interim  period  of  six 
months  or  upon  execution  of  more 
comprehensive  agreements,  whichever 
date  is  shorter. 

APS,  with  the  concurrence  of  MCM 
requests  waiver  of  18  CFR  35.11  so  that 
the  Agreement  will  become  effective  on 
January  1, 1988. 

The  rates  for  these  services  is  the 
same  as  those  contained  in  a  number  of 
other  agreements  for  similar  service  that 
the  Commission  has  previously 
accepted. 

Copies  of  this  filing  have  been  served 
upon  the  Arizona  Corporation 
Commission  and  MCM. 
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Comment  Date:  November  24, 1987.  in 
accordance  with  Standard  Paragrapli  E 
at  the  end  of  this  notice. 

2.  Boston  Edison  Company 

(Docket  No.  EL87-13-0031 

Take  notice  that  on  November  3. 1987, 
Boston  Edison  Company  tendered  for 
fihng  pursuant  to  Commission  Order 
dated  July  2. 1987,  paragraph  D,  a  refund 
report  with  interest  calculations. 

Copies  of  this  fihng  were  served  upon 
all  affected  parties  to  this  proceeding. 

Comment  Date:  November  24. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

3.  Duke  Power  Company 

(Docket  No.  ER88-77-000] 

Take  notice  that  on  November  3. 1987, 
Duke  Power  Company  (Duke)  tendered 
for  filing  with  the  Commission  pursuant 
to  section  205  of  the  Federal  Power  Act 
and  §  35.12  of  the  Commission's  Rules 
and  Regulations  an  Interconnection 
Agreement  between  Duke  and 
Nantahala  Power  and  Light  Company. 
This  agreement  provides  for  the      I 
establishment  of  an  initial  I 

interconnection  between  Duke  and 
Nantahala  in  the  vicinity  of  Tuckasegee, 
North  Carolina.  Pursuant  to  the 
Interconnnection  Agreement,  Duke  will 
construct  a  transmission  line 
approximately  30  miles  long  to 
intercoimect  the  Duke  and  Nantahala 
systems. 

Duke  states  that  the  rates  Hied  are  the 
product  of  extensive  negotiations 
between  the  parties  and  are  designed  to 
take  into  account  the  relationship 
between  the  Duke  and  Nantahala 
systems,  and  in  particular,  load 
diversity. 

Duke  states  further  that  service  under 
the  Interconnection  Agreement  will 
begin  on  the  day  physical  | 

interconnection  of  the  Duke  and     ' 
Nantahala  systems  is  established. 
Because  the  Interconnection  Agreement 
provides  the  construction  of  the  line  will 
not  begin  until  all  regulatory  approvals 
have  been  received.  Duke  requests  that 
the  Commission  take  action  as  soon  as 
possible. 

Comment  Date:  November  24. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Iowa  South«n  Utilities  Company 

(Docket  No.  ER88-aO-000]  | 

Take  notice  that  on  November  4. 1987, 
Iowa  Southern  Utilities  Company 
tendered  for  filing  substitute  tariff 
sheets  in  its  FERC  Electric  Service  tariff 
for  decreased  electric  rates  for 
wholesale  service.  The  substitute  tariff 
has  been  filed  in  response  to  changes  in 


the  Federal  Income  Tax  rate  from  46%  to 
34%  effective  July  1, 1987. 

Copies  of  the  filing  were  served  upon 
the  cities  of  Afton.  Orient,  Danville  and 
Bloomfield  and  the  Utilities  Boards  of 
New  London  and  Mt.  Pleasant  and  the 
Iowa  Army  Ammunition  Plant  at 
Middletown,  Iowa.  A  copy  of  the  filing 
has  also  been  mailed  to  the  Utilities 
Division  of  the  Iowa  Department  of 
Commerce. 

Comment  Date:  November  24. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  In  the  Transfer  of  Nantahala  Power 
and  Light  Company  to  Duke  Power 
Company 

(Docket  No.  EC88-1-000J 

Take  notice  that  on  November  3, 1987, 
Duke  Power  Company  (Duke)  tendered 
for  filing  an  application  pursuant  to 
section  203  of  the  Federal  Power  Act  for 
approval  to  acquire  all  of  the 
outstanding  common  stock  of  Nantahala 
Power  and  Light  Company  (Nantahala) 
from  the  Aluminum  Company  of 
America  (Alcoa).  The  purchase  price  is 
an  amount  equal  to  the  Net  Book  Value 
of  Nantahala's  issued  and  outstanding 
common  stock  as  of  the  closing. 

Duke  states  that  under  the  proposed 
transaction,  Nantahala  well  cease  to  be 
a  wholly  owned  subsidiary  of  Alcoa  and 
will  become  a  wholly  owned  subsidiary 
of  Duke.  Neither  Duke  nor  Nantahala 
will  dispose  of,  consolidate,  or  merge 
their  respective  facilities  with  each 
other  or  with  any  other  public  utility  or 
any  other  entity.  Both  Duke  and 
Nantahala  will  retain  ownership  of  the 
same  facilities  before  and  after  the 
purchase.  Duke  states  further  that  Duke 
and  Nantahala  have  entered  into  an 
Interconnection  Agreement  pursuant  to 
which  Dtike  will  construct  new 
transmission  facilities  into  Nantahala's 
eastern  territories,  thereby 
interconnecting  the  two  utilities.  It  is 
contemplated  that  Nantahala  will 
remain  a  separate  utility  serving  the 
same  load  it  now  serves  and  that,  once 
the  interconnection  is  established,  Duke 
will  assume  from  the  Tennessee  Valley 
Authority  (TV A)  the  role  of  supplying 
Nantahala's  requirements  over  and 
above  that  supplied  by  Nantahala's  own 
generation. 

Duke  states  that  the  proposed 
acquisition  is  consistent  with  the  public 
interest  for  the  following  reasons:  (1)  As 
part  of  the  transfer,  Nantahala  will 
become  interconnected  with  the  Duke 
transmission  grid,  and  will  thereby 
improve  its  overall  system  reliability;  (2) 
Duke  will  include  Nantahala  in  its  long 
term  planning:  (3)  the  benefit  of 
Nanathala's  hydro  generation  will 
remain  in  the  Nantahala  service  area;  (4) 


Nantahala  will  secure  a  source  of  long 
term  power  through  Duke;  (5) 
Nantahala's  cost  of  purchasing  power 
from  Duke  is  expected  to  be  less  than  it 
would  have  been  had  Nantahala 
purchased  its  power  requirements  from 
TV  A;  (6)  Nantahala  is  a  winter  peaking 
utility  and  Duke  is  a  summer  peaking 
utility;  and  (7)  because  of  the 
interconnection  of  the  Duke  and 
Nantahala  systems,  there  will  be 
increased  reliability  for  the  Duke  and 
Nantahala  systems.  Duke  states  that  the 
sum  of  these  factors  makes  the 
acquisition  of  Nantahala's  securities  by 
Duke  beneficial  to  Alcoa,  Nantahala, 
Duke,  and  the  customer  of  Duke  and 
Nantahala. 

Comment  Date:  November  24. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pacific  Power  &  Light  Company,  an 
assumed  business  name  of  PadfiCorp 

[Docket  No.  ER88-79-O0OJ 

Take  notice  that  on  November  4. 1987. 
Pacific  Power  &  Light  Company  (Pacific), 
an  assumed  business  name  of 
PacifiCorp.  tendered  for  filing  in 
accordance  with  i  35.30  of  the 
Commission's  Regulations,  Pacific's 
Revised  Appendix  1  for  the  state  of 
Idaho  and  Bonneville  Power 
Administration's  (Bonneville) 
Determination  of  Average  System  Cost 
(ASC)  for  the  state  of  Idaho 
(Bonneville's  Docket  No.  5-A3-8701). 
The  Revised  Appendix  1  calculates  the 
ASC  for  the  state  of  Idaho  applicable  to 
the  exchange  of  power  between 
Bonneville  and  Pacific. 

Pacific  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  this  rate  schedule  to  become 
effective  March  2. 1987,  which  it  claims 
is  the  date  of  commencement  of  service 

Copies  of  the  filing  were  supplied  to 
Bonneville,  the  Idaho  Public  Utilities 
Commission  and  Bonneville's  Direct 
Service  Industrial  Customers. 

Comment  Date:  November  24. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  States  Power  Company 
(Minnesota) 

[Docket  No.  ER88-76-«00] 

Take  notice  that  on  November  2. 1987. 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing 
proposed  changes  in  FERC  transmission 
service  rates. 

The  23  affected  transmission  service 
customers  and  their  current  FERC  rate 
schedule  designations  of  their  customers 
are  as  follows: 
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Customer 

FERC 
lale 

schedule 
No. 

Group    f— Transmission    Service 
Rate  Schedules: 

Ada _ „ _.._. 

East  River  Electric  Power  Co- 
operative, Inc. 

390 
331 

Fairfax 

Hillstxjro 

Marsha* 

400 

414 

Mehose 401 

Olivia  _.     __      .     _                                   3eg 

Saint  Jareea..  __         412 

SaukCenfre 309 

Sleepy  Eye 393 

Blue  Earth. .    .ma 

Mountain  Lake 

444 

Delano' 

361 

Glencoe  > .._.    „          _. 

395 

Hutchinson' 

434 

Lake  Crystal ' 

New  Ulm  ' _ 

Janesvflte  • .._ _ _ _.. 

Group  II— On  Line  Transmission 
Service  Rate  Sctwdute: 
East  Grand  Forks 

396 
396 
399 

387 

Granite  Falls 

438 

Sioux  Falls 

413 

State  of  South  Dakota  (Peniten- 
tiary)  

385 

University  of  North  Dakota 

404 

These  customers  have  the  transmission 
service  rate  schedules  in  their  contracts  but 
have  never  used  such  rate  schedules  and  are 
likely  not  to  rely  on  such  schedules  in  the 
future. 

The  total  decrease  is  $87,211,  or  5£% 
for  the  transmission  service  customers 
and  $7,168,  or  4.5%  for  the  on-line 
transmission  service  customers  below 
the  rates  in  effect  on  the  date  of  this 
filing.  It  is  requested  that  the  decrease 
be  permitted  to  become  effective 
retroactive  to  July  1, 1987. 

NSP  states  that  the  proposed  rate 
decreases  are  caused  by  the  decrease  in 
Federal  corporate  income  tax  rates  from 
46%  to  40%  to  34%  due  to  the  1966  Tax 
Reform  Act.  This  fihng  is  made  in 
accordance  with  FERC  Order  No.  475. 
dated  June  26. 1987. 

Copies  of  the  rate  schedule  changes 
and  comparative  billing  data  were 
served  upon  NSP's  customers  affected 
by  this  filing.  In  addition,  copies  of  the 
filing  have  been  mailed  to  the  Minnesota 
Public  Utilities  Conunission.  the  North 
Dakota  Public  Service  Commission  and 
the  South  Dakota  PubHc  Utilities 
Commission. 

Comment  Date:  November  24. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Public  Servke  Company  of  Indiana, 
Inc. 

[Docket  No.  EC8e-5-000] 

Take  notice  that  on  November  5, 1987, 
Public  Service  Company  of  Indiana,  Inc. 
(PSI),  1000  East  Main  Street.  Plainfield, 
Indiana  46168.  tendered  for  filing  an 
Apphcation  for  Approval  of  Proposed 
Corporate  Reorganization,  pursuant  to 
section  203  of  the  Federal  Power  Act.  16 
U.S.C  824(b).  PSI  proposes  to  effect  a 
corporate  reorganization  whereby  PSI 
would  become  a  wholly-owned 
subsidiary  of  a  newly  formed  holding 
company  and  PSI  common  stock  will  be 
exchanged  for  holding  company 
common  stock. 

Comment  Date:  November  24, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  ofdit»siQtice. 

9.  Public  Service  ElecWaud Gas 
Company  \ 

[Docket  No.  ER-78-00O) 

Take  notice  that  on  November  4. 1987, 
Public  Service  Electric  and  Gas 
Company  of  New  Jersey  (Public  Service) 
tendered  for  fiHng  proposed  changes  in 
its  FERC  Electric  Tariff,  Original  Vol. 
No.  1.  The  proposed  changes  would 
increase  revenues  from  jurisdictional 
sales  and  service  by  $1,201,817  based  on 
year  ended  December  31, 1986  (Period  I) 
and  $1,243,156  based  upon  year  ended 
December  31. 1988  (Period  H). 

Public  Service  states  that  in  the  early 
1970'8  the  Company  undertook  a  vital 
generation  construction  program  in 
order  to  satisfy  the  growing  needs  of 
Public  Service  customers.  This  program 
was  completed  in  eariy  1987.  This 
request  reflects  the  completion  of  this 
constnicticHi  program  as  vrell  as  all 
other  costs  that  are  incurred  in  the 
rendering  of  reliable  electric  service. 
This  filing  also  includes  the  effect  of  the 
1986  Tax  Reform  Act. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers,  Atlantic  Electric  and  the 
Boroughs  of  Millto*vn,  South  River.  Park 
Ridge,  and  the  New  Jersey  Board  of 
Public  Utilities. 

Comment  Dote:  November  24, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

10.  Sierra  Pacific  Power  Company 

[Docket  No.  ER87-268-O00] 

Take  notice  that  on  November  4, 1987, 
Sierra  Pacific  Power  Company  (Sierra) 
tendered  for  fihng  an  amendment  to  its 
proposed  rate  changes  relatii^  to  (1) 
two  revisions  to  contracts  pursuant  to 
which  Sierra  provides  transportation  for 
Bonneville  Power  Administration  (BPA) 


for  transfer  to  Harney  Electric 
Cooperative  and  (2)  a  contract  pursuant 
to  which  Sierra  provides  transportation 
for  BPA  for  transfer  to  Wells  Rural 
Electric  Cooperative.  The  amendment 
proposes  no  revisions  to  the  proposed 
rate  changes,  but  only  provides  more 
information  on  these  changes. 

Comment  Date:  November  24. 1967.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southern  California  Edison  Company 

(Docket  No.  ER88-83-O0O) 

Take  notice  that  on  Noveml>er  5, 1987, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Service 
Tariff.  Time-of-Use  Resale  Service. 
Schedule  R-4.1.  The  proposed  changes 
incorporated  in  proposed  Schedule  R-7.0 
rates  would  increase  revenue  for  the  12- 
month  period  ending  December  31, 1988, 
from  sales  and  service  to  the  City  of 
Vernon,  California  by  $3.5  million  from 
revenues  at  present,  Sdiednle  R-4.1 
rates. 

Southern  California  Edison  Company 
requests  an  effective  date  for  proposed 
Schedule  R-7.0  rates,  of  Janaury  5. 1987. 

The  purpose  of  this  filing  is  to  reflect 
in  rates  increased  costs  associated  with 
new  generation  facilities  and  increased 
congeneration  demand  and  energy  costs, 
offset  in  part  by  the  removal  of  CWIP 
from  rate  base. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers,  the  California  Public  Utilities 
Commission,  and  the  Arizona 
Corporation  Commission. 

Comment  Date:  November  24, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  West  Texas  Utilities  Company 

[Docket  No.  ER88-61-000] 

Take  notice  that  on  November  4. 1987, 
West  Texas  UtiUties  Company  (WTU) 
tendered  for  filing  a  Service  Agreement 
executed  by  WTU  and  a  new  customer, 
Kimble  Electric  Cooperative,  Inc. 
(Kimble).  Kimble  will  take  service  under 
WTU's  full-requirements  TR-1  Rate 
Schedule,  FERC  Electric  Tariff  Original 
Volume  No.  1.  WTU  requests  an 
effective  date  of  November  1, 1987  for 
the  Service  Agreement  and,  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  Kimble  and  the  Public  Utility 
Commission  of  Texas  and  are  available 
for  public  inspection  at  WTU's  general 
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offices  in  Abilene,  Texas.  Copies  of  the 
transmittal  letter  requesting  waiver  of 
the  notice  requirements  were  served  on 
WTU's  other  wholesale  customers. 

Comment  Date:  November  24. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 


E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make      { 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  Filing  are  on  file  with  the        , 


Commission  and  are  available  for  pubhc 

inspection. 

Lois  D.  Cashell. 

Acting  Secretary. 

[FR  Doc.  87-26455  Filed  11-16-87;  8:45  am) 

BILUNQ  COOC  6717-01-M 

[Docket  No.  CS72-43  at  al.] 

Perkins  Energy  Co.  (J.R.  Perkins  and 
F.L  Parham  d/b/a  Perkins  Production, 
Co.),  et  al.;  Applications  for  Small 
Producer  Certificates ' 

November  10, 1987. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c]  of 
the  Natural  Gas  Act  and  §  157.40  of  the' 
Commission's  Regulations  thereunder 
for  a  small  producer  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
November  27, 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 


Docket  ^k>. 


CS72-43 

CS74-271-001 . 

CS76-34 

CS76-1161 

CS77-375-001 . 


CS88-1-000. 
CS88-2-O00. 
CS88-3-000. 
CS88-4-000. 
CS88-6-000. 


Date  filed 


Applicant 


CS88-7-000 . 

CS88-8-000. 
CS88-9-000. 


CS88-1 0-000. 


CS88-1 1-000. 
CS88-1 2-000. 


'  10-2-87 
*  10-30-87 

=»  10-9-87 

♦10-23-87 

» 10-19-87 

10-5-87 

10-8-87 

10-13-87 

10-13-87 

10-19-87 

10-26-87 

10-26-87 
10-27-87 

10-30-87 


10-30-87 
10-30-87 


Perkins  Energy  Company.  (J.R.  Perkins  and  F.L.  Parham  d/b/a  Perkins  Production  Company).  P.O.  Box  Drawer 

878.  Duncan,  Oklahoma  73534. 
Fuel  Resources.  Inc.  and  Brooklyn  Union  Exploration  Company  Inc..  (Fuel  Resources,  Inc.).  166  Montague 

Street,  Brooklyn,  New  York  11201.  .       ,„,._„ 

First  Republic  Bank.  Dallas  N.A..  Sole  Trustee,  et  at..  (William  Y.  Penn  and  First  National  Bank  in  Dallas. 

Tnjslees.  etal).  c/o  Penn  Resources,  Inc.,  2121  San  Jacinto,  Suite  1960,  Dallas,  Texas  75201. 
John  D.  and  Catherine  T.  MacArthur  Foundation.  (National  Drilling  Company,  Inc.).  c/o  Burke,  Gnffin.  Chomicz 

&  Wienke.  PC,  Suite  1000.  303  East  Wacker  Drive,  Chicago.  Illinois  60601. 
Unit  Drilling  and  Exploration  Company  and  Unit  Corporation,  (Unit  Drilling  and  Exploration  Company),  P.O.  Box 

702500,  Tulsa,  Oklahoma  74170. 
Laclede  Operating  Company,  2118  S.  Van  Buren,  Amarillo,  Texas  79109. 
Carroll  Resources,  Inc.,  Rt.  4  N,  Box  6,  Duck,  West  Virginia  25063. 
Sugarland  Oil  Company,  5155  E.  51st.  Suite  201,  Tulsa,  Oklahoma  74135. 

Tidenrwrk  Exploration,  Inc.,  P.O.  Box  702675,  Tulsa,  Oklahoma  74170.  u  e       .  c  •» 

Barrett  Resources  Corporation,  Barrett  Energy  Company  and  Excel  Energy  Corporation.  1125  17th  Street,  Suite 

2100,  Denver.  Colorado  80202.  ,  u    o  r. 

Lance  Reemtsma  and  First  Interstate  Bank,  Agent  for  David  A.  Pierce.  Susan  L.  Pierce  Nelson,  John  B.  Pierce, 

and  Dirk  V.  Reemtsma,  P.O.  Box  4140,  Farmington,  New  Mexico  87499. 
Orron  Natural  Resources  Corporation.  1201  Mark  Twain  Avenue,  Reno,  Nevada  89509. 
Rockbridge  ai  &  Gas,  Incorporated,  Bayside  Resources  and  Buffalo  Petroleum,  P.O.  Box  27804.  Houston. 

Texas  77227. 
Beryl  B  McMaham,  individually  and  as  Testamentary  Trustee  of  the  W.C.  McMahan  Estate  Trust,  for  Thomas 

V.  McMahan  and  the  Trust  for  Gwinn  M.  Lewis,  3300  First  City  Tower,  1001  Fannin.  Houston.  Texas  77002- 

fi7fi0 

H.R.  Stasney  and  Sons  Company.  3300  First  City  Tower.   1001    Fannin.   Houston.  Texas  77002-6760. 
Jones  Company.  3300  First  City  Tower.  1001  Fannin,  Houston,  Texas  77002-6760. 


'  Letter  dated  October  1.  1987,  received  October  2,  1987,  advising  that  upon  the  death  of  JR.  Perkins  in  1980  the  name  of  Perkins 
Productwn  Company  was  changed  to  Perkins  Energy  Company,  a  corporation,  with  F.L.  Parham  owning  50%  of  the  stock.  cwr.i«r=..i«n 

n.ettef  dated  and  received  October  30,  1987,  requesting  amendment  of  small  producer  certificate  to  reflect  Brooklyn  Union  Exploration 
Company.  Inc.,  as  co-holder  of  the  small  producer  certificate  issued  to  Fuel  Resources,  Inc.,  in  Docket  No.  CS74-271  „„„,v,o.i«r,  «^r 

'Letter  dated  and  received  October  9,  1987,  as  supplemented  by  letter  dated  and  received  November  5,  198A  transniitt.ng  aPP'caton  for 
abandonment  in  Docket  No.  CI88-18-000  and  advising  that  Robert  Read  Penn,  David  Cauthon  Penn  Wilham  Travis  Penn  and  Frank  Walter  Penn 
obtained  their  interests  from  the  Estate  of  Robert  Lee  John  Penn.  and  that  First  Republican  Bank,  Dallas  N.A.  is  now  the  sole  trustee  of  the  group 
of  trusts  commonly  known  as  the  Penn  Family  Trusts.  .....  ■■        j     „   _„w;i;^,.„  ;„  nr,^Lo» 

*  By  letter  dated  October  21,  1987.  received  October  23,  1987.  Applicant  requests  redesignation  of  the  small  Producer  certificate  in  Docket 
No  CS76-1161  to  reflect  that  John  D.  and  Catherine  T.  MacArthur  Foundalion  (the  Foundation)  is  the  successor  in  interest  to  all  of  'he  assets 
and  liabilities  of  National  Dniling  Company.  Inc.  (National).  Applicant  states  that  National  was  a  wholly  owned  subsidiary  of  Bankers  Life  ana 
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stSSsTMS  to^L  P™^J2»!^^'.nH^  '*^°"y  °,'r'^.  "y  ''°^"  P  MacArthur  (MacArthur).  Upon  MacArthor's  death  in  1978  the  stock  of 
a  divl^^  SSS^SiJ^  ^1^1  '.f"?  ^^  *M^f"'  °  "^  ownership  of  Bankers,  the  Foundation  became  owner  of  Natronal.  As  a  result  of 
FoufSIton  by  ^TtelSm^nte  "^^  iKJUKlated  and  all  of  its  assets  and  liabilities  were  transferred  directly  to  the 

certifi(Stetn"DoSSN?^-3?5.^^®^"  '^^^  °^'°'^'  ^®'  '^®^'  ^'^"*'^"'  '^"®'"'  ^^^  ^*^*'*°"  °'  ^""  Corporation  to  the  small  producer 


|FR  Doc.  87-26456  Filed  11-16-87:  8:45  am] 

BILLING  CODE  6717-<I1-M 

[Project  No.  8793-002] 

Surrender  of  Preliminary  Permit; 
Daniel  A.  Baldwin 

November  9, 1987. 

Take  notice  that  Daniel  A.  Baldwin, 
permittee  for  the  proposed  Baldwin 
Project,  has  requested  that  his 
preliminary  permit  be  terminated.  The 
permit  was  issued  on  September  25. 
1985.  and  would  have  expired  on  August 
31. 1988.  The  project  would  have  been 
located  on  Silver  Creek  in  the  Nez  Perce 
National  Forest,  in  Idaho  County.  Idaho. 
The  permittee  cites  that  the  proposed 
project  is  not  economically  feasible  as 
the  basis  for  the  surrender  request. 

The  permittee  filed  the  request  on 
October  8, 1987.  and  the  preliminary 
permit  for  Project  No.  8793  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Lois  O.  Cashell, 
Acting  Secretary. 

[FR  Doc.  87-26457  Filed  11-16-87;  8:45am] 
WLUNG  cooE  crir-oi-M 


[Proiect  No.  9006-002] 

Surrender  of  Preliminary  Permit; 
Mutual  Energy  Company,  Inc. 

November  12. 1987. 

Take  notice  that  Mutual  Energy 
Company.  Inc..  permittee  for  the 
proposed  Tumalo  Creek  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
September  3. 1985.  and  would  have 
expired  on  August  31. 1988.  The  project 
would  have  been  located  on  Tumalo 
Creek  in  the  Deschutes  National  Forest, 
in  Deschutes  County.  Oregon.  TTie 
permittee  cites  that  the  proposed  project 
is  not  economically  feasible  as  the  basis 
for  the  surrender  request. 

The  permittee  filed  the  request  on 
October  26. 1987,  and  the  preliminary 
permit  for  Project  No.  9006  shall  remain 


in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 
Lois  D.  Cashell. 
Acting  Secretary. 

[FR  Doc.  87-26458  Filed  11-16-67;  8;45  am] 
BILUNG  CODE  •717-01-M 


[Docket  No.  CI88-95-000] 

Houston  Gas  Exchange  Corp.; 
Application  for  Blanket  Certificate  of 
Public  Convenience  and  Necessity  and 
for  Pre-Granted  At>andonment 
Autttorization 

November  12. 1987. 

Please  take  notice  that  on  November 
5. 1987.  Houston  Gas  Exchange 
Corporation  ("HOUGEX"),  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  Act, 
15  U.S.C.  717-717(z)  ("NGA").  and  Parts 
154  and  157  of  the  regulations  of  the 
Federal  Energy  Regulatory  Commission 
("Commission").  18  CFR  Parts  154  and 
157,  filed  an  application  for  a  blanket 
certificate  of  public  convenience  and 
necessity  (i)  authorizing  sales  for  resale 
of  natural  gas  by  HOUGEX  of  all 
categories  of  gas  subject  to  NGA 
jurisdiction;  and  (ii)  approving 
pregranted  abandonment  of  all  sales  for 
resale  for  which  sales  certificate 
authority  is  authorized. 

HOUGEX  also  requested  a  blanket 
certificate  of  public  convenience  and 
necessity  with  pregranted  abandonment 
authorizing  sales  for  resale  of  natural 
gas  by  producer/suppliers  from  whom 
HOUGEX  purchases  gas  or  for  whom 
HOUGEX  acts  as  agent,  of  all  categories 
of  natural  gas  subject  to  NGA 
jurisdiction.  In  addition.  HOUGEX 
requested  waiver  of  the  requirements 
under  Parts  154  and  271  of  the 
regulations  of  the  Commission  with 
respect  to  establishment  and 
maintenance  of  rate  schedules  and  with 
respect  to  production  related 
allowances.  Finally,  HOUGEX 
requested  that  it  be  subject  to  the 
Commission's  NGA  jurisdiction  only  to 
the  extent  necessary  to  implement  Uie 
requested  authority. 


It  appears  reasonable  and  consistent 
with  the  public  interest  in  these  cases  to 
prescribe  a  period  shorter  than  the 
normal  for  the  filing  of  protests  and 
motions  to  intervene.  TTierefore,  any 
person  desiring  to  be  heard  or  to  make 
any  protest  with  reference  to  said 
application  should,  on  or  before 
November  25, 1987.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Acting  Secretary. 

[FR  Doc.  87-26459  Filed  11-16-87;  8:45  am] 
BILLING  COOE  «717-«1-M 


[  Docket  No.  CI87-91 1-000  and  0187-943- 
000] 

Mountain  Fuel  Resources,  Inc.; 
Applications  for  Blanket  Limited-Term 
AlMndonment  and  for  a  Blanket 
Limited-Term  Certificate  of  Public 
Convenience  and  Necessity  With 
Pregranted  Abandonment 

November  12. 1987. 

Taken  notice  that  on  September  21, 
1987,  as  supplemented  on  November  5. 
1987.  Mountain  Fuel  Resources.  Inc. 
(MFR)  79  South  State  Street.  Salt  Lake 
City.  UT  8411.  filed  applications 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  MFR  requests,  on  behalf  of  its 
producer-suppliers  currently  selling 
natural  gas  to  MFR  pursuant  to 
certificates  of  public  convenience  and 
necessity,  an  order:  (1)  Authorizing 
blanket  limited-term  abandonment,  by 
mutual  agreement  between  MFR  and  its 
producer-suppliers,  of  sales  and  services 
under  contracts  previously  certificated 
by  the  Commission,  and  (2)  a  blanket 
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limited-term  certificate  with  pregranted 
abandoment  for  such  producer-suppliers 
to  make  sales-for-resale  in  interest 
commerce  of  gas  released  by  MFR.  all  as 
more  fully  set  forth  in  the  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

MFR  states  that  the  purpose  of  its 
applications  is  to  provide  MFR  with 
relief  from  currently  escalating  take-or- 
pay  exposure  while  retaining  long-term 
reserves  needed  to  meet  future  customer 
requirements.  MFR  explains  that  it  also 
seeks  the  above-listed  authorizations  in 
order  to  give  MFR's  producer-suppliers 
the  opportunity  to  successfully  compete 
for  natural  gas  sales  in  the  current 
market.  It  is  proposed  that  the 
abandonment  of  service  and  sales  by 
producer-suppliers  terminate  two  years 
from  the  date  a  Commission  order  is 
issued  in  this  proceeding  or  at  any 
earlier  date  negotiated  between  MFR 
and  its  producer-suppliers. 

MFR  states  it  would  offer  to  negotiate 
releases  in  a  non-discriminatory  manner 
with  all  its  producer-suppliers  that  agree 
to  offer  take-or-pay  relief.  According  to 
MFR,  each  producer-supplier  would  be 
free  to  determine  if  it  wished  to  have  its 
gas  released  and  to  negotiate  the  terms 
and  conditions  of  the  release.  In  any 
such  negotiation,  either  party  would  be 
free  to  negotiate  terms  that,  in  its 
judgement,  would  protect  its  short  and 
long-term  interests. 

In  addition,  MFR  requests  a  waiver  of 
the  requirements  under  Parts  154  and 
271  of  the  Commision's  Regulations  that 
MFR's  producer-suppliers  establish  and 
maintain  rate  schedules  for  the  sales  of 
released  gas. 

MFR  also  requests  that  its  producer- 
suppliers  be  permitted  automatically  to 
collect  the  monthly  adjustment  on 
released  gas  that  the  requirement  for 
filing  a  blanket  affidavit  to  cover  sales 
of  released  gas,  in  accordance  with  18 
CFR  154.94(h),  be  waived;  and.  to  the 
extent  MFR's  producer-suppliers  qualify 
for  collection  of  any  allowance  under 
section  110  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  that  the 
requirements  that  they  comply  with 
S  154.94{k)  and  Part  271  of  the 
Conunision's  Regulations  be  waived  for 
released  volumes. 

MFR  states  that  it  currently  provides 
non-discriminatory  natural  gas 
transportation  service  pursuant  to 
section  311(a)(1)  of  the  NGPA.  MFR  also 
provides  transportation  service  on 
behalf  of  individual  shippers  under  NGA 
section  7(c)  certificates  granted  by  the 
Commission.  Therefore.  MFR  states  that 
its  producer-suppUers  would  have  the 
option,  upon  the  release  of  natural  gas 
by  MFR,  to  transport  the  released 
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volumes  on  MFR's  system,  either  under 
the  terms  and  conditions  specified  in 
MFR's  FERC  Gas  Tariff.  Original 
Volume  No.  1-A,  or  under  an  individual 
certificated  transportation  arrangement 
approved  by  the  Commision  in 
accordance  with  MFR's  FERC  Gas 
Tariff.  Original  Volume  No.  3. 

MFR  states  it  would  file  with  the 
Commision  a  quarterly  report  within  45 
days  after  the  end  of  each  calendar 
quarter  during  which  authorized 
abandonments  occurred.  The  report 
would  include  details  regarding  the 
limited-term  abandonment  of  any  sale 
previously  certificated  by  the 
Commission. 

MFR  states  that  the  following  is  an 
estimate  of  the  daily  deliverability,  as  of 
January  1, 1987,  that  might  be  released 
in  accordance  with  the  authority  sought 
herein: 


NGPAcatagocy 


104  FkMiing  gas.  large  producer 

104  Flowing  gas.  small  producer 

104  Recompte«ion  gas.  large  producer 

104  Recompletion  gas.  smaH  proAJoer 

104  1973-74  tMnrwim  gas.  large  producer... 
104  1973-74  biamium  gas,  imal  proAicer... 

104  P08«-1974 

104  Mirwnum  rale  gas...- - — 

104  Ottwr  (special  relief.  Opinion  455  or 

431) - - - 

106 

108 


VOtUTM 


11.000 
3.700 
9.700 
2.800 
900 
1,500 

11.000 
8.000 

900 

6.800 
2.400 


ToW.. 


sa.300 


Any  person  desiring  to  be  heard  or  to, 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
November  30. 1967.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commision's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385^514).  All 
protests  filed  with  the  Commision  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestant  parties 
to  the  proceeding.  Any  person  wishing  • 
to  become  a  party  in  any  proceeding 
herein  must  file  a  petition  to  intervene  in 
accordance  with  the  Commision's  roles. 
Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Acting  Secretary. 

(FR  Doc.  67-26460  Filed  ll-lfr-87:  8:45  am) 
BiUJNO  CODE  e717-«1-M 


Niagara  MolMnivk  Power  Corp4  Existing 
UcwiMa's  miMit  To  HI*  an  Application 
forNewUcanao 

November  10, 1987. 

Take  notice  that  on  August  6, 1987, 
Niagara  Mohawk  Power  Corporation, 
licensee  for  the  Hydraulic  Race  Project 
No.  2424  has  stated  its  intent  pursuant  to 
section  15(b)(1)  of  the  Federal  Power 
Act  (Act)  to  file  an  application  for  a  new 
license.  "The  license  for  the  Hydraulic 
Race  Project  No.  2424  will  expire  on 
June  30, 1991.  The  project  is  located  on 
the  New  York  State  Barge  Canal,  on  the 
Mohawk  River  in  Niagara  County.  New 
York  and  has  a  total  capacity  of  4,687 
kW. 

The  principal  project  works  currently 
licensed  for  Project  No.  2424  are:  (1)  A 
regulator  tunnel  owned  by  the  New  York 
State  Department  of  Transportation:  (2) 
a  gate  structure  in  the  south  canal  wall 
above  Lock  No.  35  at  Lockport;  (3)  a  140- 
foot-long,  12.5-foot-diameter  tunnel 
connecting  with  the  state  tunnel:  (4)  a 
99-foot-long,  13-foot-diameter  steel 
penstock;  (5)  a  powerhouse  containing 
one  generating  unit  with  an  installed 
capacity  of  4,687-kW;  and  appurtenant 
facilities. 

Under  section  15[c)(l)  of  the  Act,  as 
amended  by  the  Electric  Consumer 
Protection  Act  of  1986,  each  application 
for  a  new  license  and  any  competing 
license  application  must  be  filed  with 
the  Commission  at  least  24  months  prior 
to  the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  June  29, 1989. 

Pursuant  to  section  15(bK2).  the 
licensee  is  required  to  make  available 
current  maps,  drawings,  data  and  such 
other  information  as  the  Commission 
shall  by  rule  require  regarding  the 
construction  and  operation  of  the 
licensed  project.  See  Docket  No.  RM87- 
7-000  (Interim  Rule  issued  March  30, 
1987),  for  a  detailed  Usting  of  required 
information.  A  copy  of  Docket  No. 
RM87-7-000  can  be  obtained  from  the 
Commission's  Public  Reference  Section, 
Room  1000,  825  North  Capitol  Street,  NE, 
Washington.  DC  20426.  The  above 
infonnation  is  required  to  be  available 
for  public  inspection  and  reproduction 
at  a  reasonable  cost  a  described  in  the 
rule  at  the  licensee's  offices. 
Lois  D.  Cashell, 
Acting  Secretary. 

(FR  Doc.  67-28461  Filed  11-16-87;  6:45  am) 
BiLUHQ  CODE  tjn-vt-m 


CDocket  No.  RP87-10S-002] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

November  10, 1987. 

Take  notice  that  on  October  30, 1987, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  certain 
proposed  changes  to  its  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1  and 
Original  Volume  No.  2  to  become 
effective  November  1. 1987.  Southern 
states  that  the  proposed  tariff  sheets 
have  been  filed  in  compliance  with 
Ordering  Paragraphs  (D)  and  (F)  of  the 
Commission's  September  30, 1987  order 
issued  in  Docket  Nos.  TA88-1-7-000  and 
RP87-108-000.  which  required  Southern 
to  revise  its  Annual  Charge  Adjustment 
(ACA)  clause  to  comport  with  Order  No. 
472-B  and  to  revise  certain  rate 
schedules  to  reflect  the  imposition  of  the 
ACA  charge  thereunder. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions  and 
upon  all  shippers  on  behalf  of  whom 
Southern  transports  gas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
17, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

|FR  Doc.  87-26462  Filed  11-16-87;  8:45  am] 
BILLING  CODE  6717-01-M 


FARM  CREDIT  ADMINISTRATION 

[Farm  Credit  Administration  Order  No.  866 
Superseded  I 

Prior  Approval  of  District  Board 
Directors  Special  Assignments 

AGENCY:  Farm  Credit  Administration. 
action:  Notice. 

summary:  On  August  6. 1986.  the 
Chairman  of  the  Farm  Credit 
Administration  (FCA)  issued  Order  No. 
866  (51  FR  31369.  September  3, 1986) 
which  provided  Farm  Credit  System 


(System)  district  boards  the  flexibility  to 
responsibly  monitor  and  control  the 
compensation  of  board  members  for 
activities  outside  regular  board 
meetings. 

A  final  rule  was  published  on 
September  25. 1987  (52  FR  36012) 
revising  the  regulations  relating  to  the 
compensation  of  members  of  System 
district  boards.  The  revisions  implement 
FCA  Order  No.  866  and  section  5.5  of  the 
Farm  Credit  Act  of  1971.  as  amended,  12 
U.S.C.  2226.  which  authorizes  the  FCA 
to  approve  the  compensation  paid  to 
district  directors  for  undertaking  certain 
functions  or  activities. 

Upon  the  effective  date  of  these 
regulations  (52  FR  41401),  FCA  Order 
No.  866  has  been  superseded  and  is  no 
longer  in  effect. 

November  12, 1987. 

David  A.  Hill, 

Secretary,  Farm  Credit  Administration  Board. 

(FR  Doc.  87-26490  Filed  11-16-87;  8:45  am] 

BILUNG  CODE  6705-01-11 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Guidelines  for  Compiianca  With  the 
Federal  Bank  Bribery  Law 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Issuance  of  guidelines. 

summary:  Pursuant  to  the  Bank  Bribery 
Amendments  Act  of  1985,  the  Federal 
Deposit  Insurance  Corporation  ("FDIC") 
is  issuing  guidelines  to  assist  financial 
institution  officials  in  complying  with 
the  bank  bribery  law.  The  guidelines, 
which  were  developed  by  the 
Interagency  Bank  Fraud  Working  Group, 
encourage  all  FDIC-insured  state- 
chartered  banks  that  are  not  members  of 
the  Federal  Reserve  System  and  all 
FDIC-insured  state-licensed  branches  of 
foreign  banks  to  adopt  codes  of  conduct 
that  describe  the  prohibitions  of  the 
bank  bribery  law.  The  guidelines  also 
identify  situations  that,  in  the  opinion  of 
the  FDIC,  do  not  constitute  violations  of 
the  Federal  bank  bribery  law. 
EFFECTIVE  DATE:  November  17, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Dudine,  Chief,  Special 
Activities  Section,  Division  of  Bank 
Supervision  (202-898-6750),  or  Ronald  R. 
Glancz,  Assistant  General  Counsel 
Legal  Division  (202-898-7266),  550  17th 
Street  NW.,  Washington.  D.C.  20429. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Comprehensive  Crime  Control 
Act  of  1984  (Pub.  L.  98-473.  title  11, 


October  12, 1984)  amended  the  Federal 
bank  bribery  law.  18  U.S.C.  215.  to 
prohibit  employees,  officers,  directors 
agents  and  attorneys  of  financial 
institutions  from  seeking  or  accepting 
anything  of  value  in  connection  with 
any  transaction  or  business  of  their 
financial  institution.  The  amended  law 
also  prohibited  anyone  from  offering  or 
giving  anything  of  value  to  employees 
officers,  directors,  agents  or  attorneys  of 
financial  institutions  for  or  in  connection 
with  any  transaction  or  business  of  the 
financial  institution.  Because  of  its 
broad  scope,  the  1984  Act  raised 
concerns  that  it  might  have  made  what 
is  acceptable  conduct  unlawful. 

In  July  1985.  the  Department  of  justice 
issued  a  Policy  Concerning  Prosecution 
Under  the  New  Bank  Bribery  Statute.  In 
that  Policy,  the  Department  of  Justice 
discussed  the  basic  elements  of  the 
prohibited  conduct  under  section  215, 
and  indicated  that  cases  to  be 
considered  for  prosecution  under  the 
new  bribery  law  entail  breaches  of 
fiduciary  duty  or  dishonest  efforts  to 
undermine  financial  institution 
transactions.  Because  the  statute  was 
intended  to  reach  acts  of  corruption  in 
the  banking  industry,  the  Department  of 
Justice  expressed  its  intent  not  to 
prosecute  insignificant  gift  giving  or 
entertaining  that  does  not  involve  a 
breach  of  fiduciary  duty  or  dishonesty. 

Congress  decided  that  the  broad 
scope  of  the  statute  provided  too  much 
prosecutorial  discretion.  Consequently, 
Congress  adopted  the  Bank  Bribery 
Amendments  Act  of  1985  (Pub.  L  99-370, 
August  4. 1986)  to  narrow  the  scope  of 
18  U.S.C.  215  by  adding  a  new  element, 
namely  an  intent  to  corruptly  influence 
or  reward  an  officer  in  connection  with 
financial  institution  business.  As 
amended,  section  215  provides  in 
pertinent  part: 
Whoever — 

(1)  corruptly  gives,  offers,  or  promises 
anything  of  value  to  any  person,  with  intent 
to  influence  or  reward  an  officer,  director, 
employee,  agent,  or  attorney  of  a  financial 
institution  in  connection  with  any  business  or 
transaction  of  such  institution:  or 

(2)  as  an  officer,  director,  employee  agent, 
or  attorney  of  a  financial  institution, 
corruptly  solicits  or  demands  for  the  bent^fils 
of  any  person,  or  corruptly  accepts  or  agrees 
to  accept  anything  of  value  from  any  person, 
intending  to  be  influenced  or  rewarded  in 
connection  with  any  business  or  transaction 
of  such  institutions:  shall  be  (guilty  of  an 
offense) 

The  law  now  specifically  excepts  the 
payment  of  bona  fide  salary,  wages, 
fees,  or  other  compensation  paid,  or 
expenses  paid  or  reimbursed,  in  the 
usual  course  of  business.  This  exception 
is  set  forth  in  subsection  215(c). 
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The  penalty  for  a  violation  remains 
the  same  as  it  was  under  the  1984  AcL  If 
the  vahie  of  the  thing  offered  or  received 
exceeds  $100,  the  offense  is  a  felony 
punishable  by  up  to  five  years 
imprisonment  and  a  fine  of  $5,000  or 
three  times  the  value  of  the  bribe  or 
gratuity.  If  the  value  does  not  exceed 
$100,  the  offense  is  a  misdemeanor 
punishable  by  up  to  one  year 
imprisonment  and  a  maximum  fine  of 

$i,ooa 

In  addition,  the  law  now  requires  the 
financial  institution  regulatory  agencies 
to  publish  guidelines  to  assist 
employees,  officers,  directors,  agents 
and  attorneys  of  financial  institutions  in 
complying  with  the  law.  The  legislative 
history  of  the  1985  Act  makes  it  clear 
that  the  guidelines  would  be  relevant  to, 
but  not  dispositive  of,  any  prosecutorial 
decision  the  Department  of  Justice  may 
make  in  any  particular  case.  132  Cong. 
Rec.  5944  (daily  ed.  Feb.  4. 1966). 
Therefore,  the  guidelines  developed  by 
the  regulatory  agencies  are  not  a 
substitute  for  the  legal  standards  set 
forth  in  the  statute. 

Additionally,  in  adopting  its  own 
prosecution  policy  under  the  bank 
bribery  statute,  the  Department  of 
Justice  can  be  expected  to  take  into 
account  the  appropriate  financial 
institution  regualtory  agencies'  expertise 
and  judgment  in  defining  those  activities 
or  practices  that  the  agencies  believe  do 
not  undermine  the  duty  of  an  employee, 
officer,  director,  agent  or  attorney  to  the 
financial  institution  [United  States 
Attorneys'  Manual  section  9-40.439). 
The  FDIC  beUeves  that  if  reasonable 
codes  of  conduct  are  adopted  and 
complied  with,  the  likelihood  of  criminal 
prosecution  will  be  diminished. 


B.  Discussion  of  Comments 

The  FDIC  received  a  total  of  twelve 
letters  commenting  on  the  proposed 
guidelines  which  were  published  in  the 
Federal  Register  on  May  19, 1987  (52  FR 
18740):  Six  from  trade  associations,  four 
from  State  nonmember  banks,  one  from 
a  national  bank  and  one  from  a  law 
firm.  Ten  of  the  commenters  generally 
supported  the  issuance  of  the  proposed 
guidelines  but  offered  particular 
suggestions  for  changes  to  the 
guidelines,  while  two  commenters 
suggested  that  the  FDIC  should  not  issue 
guidelines  on  this  subject  at  all. 

The  most  frequently  expressed 
comments  were  that:  (a)  The  general 
prohibitory  language  in  the  guidelines 
should  be  redrafted  to  make  clear  that 
only  conduct  undertaken  with  "corrupt 
intent"  is  prohibited  by  the  Bank  Bribery 
Amendments  Act  of  1985;  (b)  the 
exceptions  in  the  guidelines  should  be 
expanded  to  allow  bank  officials  to 


accept  various  other  benefits  in  o&er 
circumstances;  (c)  the  guidelines  should 
retain  their  flexibiUty  by  not 
recommending  specific  dollar  limits  in 
defining  what  is  an  acceptable  gift  or 
gratuity  for  a  bank  official  to  receive  in 
connection  with  bank  business;  (d)  the 
reporting  requirements  of  the  proposed 
guidelines  should  be  amended  to  delete 
the  recommendation  that  a  bank  official 
be  required  to  report  items  he  or  she 
"anticipates  receiving;"  (e)  the  provision 
prohibiting  bank  officials  from  accepting 
business  opportunities  not  generally 
available  to  the  public  should  be  more 
narrowly  drafted;  and  (f)  the  guidelines 
should  not  specify  that  banks  obtain 
written  acknowledgments  of  their  codes 
of  conduct  from  all  of  their  officers  and 
employees  on  a  "periodic  basis"  since 
such  a  practice  would  be  unduly 
burdensome  and  too  costly. 

Corrupt  Intent 

Several  commenters  stated  that  the 
proposed  guidelines  improperly  defined 
the  conduct  that  is  prohibited  by  the 
Bank  Bribery  Amendments  Act  of  1985 
since  the  guidelines  failed  to  make 
reference  to  the  "corrupt  intent"  element 
of  the  statute.  They  felt  that  the  general 
prohibitions  in  the  guidelines  should  be 
redrafted  so  that  only  items  solicited  or 
accepted  with  the  requisite  "corrupt 
intent"  would  be  prohibited.  In  order  to 
clarify  and  to  emphasize  that  the 
guidelines  are  meant  to  proscribe  only 
corrupt  activity  in  financial  institutions, 
the  FDIC  has  expanded  the  phrase 
"consistent  with  the  statute"  in  the 
general  prohibitory  language  of  the 
guidelines  to  include  an  express 
reference  to  the  "corrupt  intent" 
requirement  of  the  statute.  By  making 
this  change  in  the  language  of  the 
general  prohibitions,  the  FDIC 
emphasizes  that  the  guidelines  are  not 
intended  to  proscribe  activities  that 
would  otherwise  be  permissible  imder 
the  statute,  that  is,  activities  undertaken 
without  an  intent  to  influence  or  reward 
a  bank  official  in  connection  with  the 
business  of  the  bank. 

Exceptions  to  the  Guidelines 
Prohibitions 

The  FDIC  received  several  comments 
on  the  exceptions  to  the  general 
prohibitions  of  the  guidelines.  Many  of 
the  commenters  advocated  broadening 
the  exceptions  in  the  guidelines  to  allow 
bank  officials  to  accept  various  other 
benefits  in  other  circumstances.  For 
instance,  several  commenters  suggested 
that  exception  (b)  be  expanded  to  allow 
bank  officials  to  accept  not  only  meals, 
refreshments  or  entertainment  but  also 
hotel  accommodations  and  travel 
expenses.  Four  commenters  also 


recommended  that  diis  exception  be 
broadened  to  allow  for  the  acceptance 
of  gratuities  in  situations  where  there 
are  little  or  no  busbiess  discussions 
being  conducted.  They  saggested  that 
the  proposed  language  of  exception  (b) 
casted  doubt  on  fiie  propriety  of  some 
normal  business  entertainment 
practices,  such  as  where  business 
discussions  are  of  a  general  nature  or  of 
a  limited  duration  relative  to  the  time  of 
the  activity  itself. 

Based  on  these  comments,  the  FDIC 
has  modified  exception  (b)  to  include 
travel  arrangements  and 
accommodations  in  the  list  of  excepted 
items  and  has  expanded  the  purpose 
requirement  to  include  the  purpose  of 
fostering  better  business  relations.  The 
FDIC  also  modified  exception  (b)  to 
allow  for  the  acceptance  of  the  items 
specified  in  that  exception  only  if  the 
items  would  be  paid  for  by  the  bank  as  a 
reasonable  business  expense  if  not  paid 
for  by  another  party.  This  language  was 
added  to  exception  (b)  because  the  FDIC 
believes  that  there  is  no  threat  of  a 
violation  of  the  Bank  Bribery 
Amendments  Act  of  1965  if  the  benefit  is 
a  reasonable  business  expense  that 
would  otherwise  be  paid  for  by  the 
bank. 

Many  of  the  commenters 
recommended  that  the  FDIC  broaden 
other  exceptions  to  the  general 
prohibitioos  of  the  guidelines.  The  FDIC 
declines  to  follow  those 
reconmtendations  because  the  FDIC 
believes  that  the  guidelines  allow  for  the 
identification  of  specific  situations  in 
which  the  acceptance  of  sometfiing  of 
value  is  appropriate  under 
circumstances  identified  as  acceptable 
by  the  bank.  The  guidelines  provide  that 
on  a  case-by-case  basis,  a  bank  may 
approve  of  other  such  situations,  not 
identified  as  specific  exceptions  in  the 
guidelines,  which  are  consistent  with  the 
bank  bribery  statute,  provided  that  such 
approval  is  made  in  writing  on  the  basis 
of  a  full  written  disclosure  of  all 
relevant  facts.  The  FDIC  is  of  the 
opinion  that  this  provision  allows 
sufficient  flexibility  which  negates  the 
need  to  broaden  the  other  exceptions  in 
the  guidelines. 

Specific  Dollar  Limits 

Six  of  the  commenters  stated  that  they 
agreed  with  the  FDICs  decision  not  to 
establish  specific  dollar  limits  in 
defining  what  is  an  acceptable  gift  or 
gratuity  for  a  bank  official  to  receive  in 
connection  with  bank  business.  They 
recommended  that  the  guidelines  retain 
their  flexibility  by  not  estabttahiBg 
specific  dollar  limits,  in  recognition  of 
the  broad  diversity  in  practices  and 


Federal  Register  /  Vol.  52.  No.  221  /  Tuesday.  November  17.  1987  /  Notices 


43941 


wide  variance  in  costs  associated  with 
banking  throughout  the  country. 
Therefore,  the  final  guidelines,  like  the 
proposed  guidelines,  do  not  establish 
specific  dollar  limits  for  the  various 
benefits  that  bank  officials  may  receive 
in  connection  with  bank  business.  Some 
commenters  also  suggested,  however, 
that  the  guidelines'  use  of  terms  such  as 
"nominal."  "reasonable"  or  "modest." 
was  confusing,  and  those  terms  created 
vague,  ambiguous  and  inconsistent 
standards.  While  the  FDIC  does  not 
believe  it  is  appropriate  to  further  define 
these  standards,  the  FDIC  does  believe 
that  the  standards  should  be  consistent. 
Therefore,  the  FDIC  has  replaced  the 
words  "nominal"  and  "modest"  in 
exceptions  (d)  and  (f)  with  the  term 
"reasonable"  to  promote  consistency  in 
the  guidelines. 

Anticipated  Gifts  and  Gifts  Offered  but 
not  Accepted 

Several  commenters  suggested  that 
the  reporting  requirements  of  the 
proposed  guidelines  should  be  amended 
to  delete  the  recommendation  that  a 
bank  official  be  required  to  report  items 
he  "anticipates  receiving"  that  are 
beyond  what  is  authorized  in  the  bank's 
code  of  conduct  or  written  policy.  They 
felt  that  the  concept  of  "anticipation"  is 
too  illusive  and  conjectural  to  warrant  a 
report  and  that  such  reporting  is 
unnecessary.  The  FDIC  agrees  with 
these  views  and  thus,  the  requirement  to 
report  items  that  a  bank  official 
"anticipates  receiving"  has  been  deleted 
from  the  final  guidelines. 

Some  commenters  also  suggested  that 
the  guidelines  be  amended  to  delete  the 
reconunendation  that  a  bank  official  be 
required  to  disclose  items  he  is  offered, 
but  does  not  accept,  whenever  those 
items  exceed  what  is  authorized  in  the 
bank's  code  of  conduct  or  written  policy. 

Their  concern  is  that  reporting  offers 
that  are  not  accepted  could  lead  to  bank 
customers  being  charged  with  illegal 
acts  just  because  they  are  unaware  of 
the  bank's  policy.  The  FDIC  believes, 
however,  that  this  concern  is 
unwarranted  since  the  Federal  bank 
bribery  law  prohibits  only  acts 
performed  with  an  intent  to  corruptly 
influence  or  reward  a  bank  official  in 
connection  with  the  business  of  the 
bank.  Therefore,  offers  made  by 
customers  without  the  requisite  "corrupt 
intent"  would  be  unhkely  to  result  in 
criminal  prosecution.  The  FDIC  believes, 
however,  that  bank  officials  should  be 
required  to  report  offers  of  items  they  do 
not  accept,  because  the  bank  bribery 
statute  provides  that  one  who  offers 
anything  of  value  with  a  corrupt  motive 
violates  the  statute,  regardless  of 


whether  or  not  the  item  is  accepted  by 
the  bank  official. 

In  addition,  the  FDIC  has  clarified  the 
phrase  "[tjhe  code  of  conduct  should 
provide  that,  if  a  bank  official  is  offered, 
or  receives,  something  of  value  beyond 
what  is  expressly  authorized  in  the 
bank's  code  of  conduct,"  by  deleting  the 
word  "expressly."  This  change  was 
made  in  response  to  comments  received 
by  other  members  of  the  Interagency 
Bank  Fraud  Working  Group  so  that  the 
FDICs  guidelines  are  consistent  with 
those  of  the  other  bank  regulatory 
agencies.  The  underlying  reason  for  the 
change  is  that  some  commenters  felt 
that  inclusion  of  the  word  "expressly" 
was  inconsistent  with  the  provision 
suggesting  that  a  bank's  code  of  conduct 
provide  for  a  case-by-case  approval  of 
other  circumstances  when  the 
acceptance  of  benefits  by  bank  officials 
would  not  amount  to  a  corrupting 
influence. 

Outside  Business  Interests 

The  FDIC  received  several  comments 
concerning  the  provision  in  the 
guidelines  prohibiting  bank  officials 
from  accepting  business  opportunities 
which  are  not  generally  available  to  the 
public.  One  commenter  suggested  that 
the  language  of  this  provision  be 
amended  to  prohibit  the  acceptance  of 
business  opportunities  only  when  they 
are  made  available  to  bank  officials  "by 
reason  of  their  employment  by  the 
bank."  The  commenter  felt  that  a  bank 
official  should  be  able  to  accept 
business  opportunities  from  customers 
of  the  bank  if  those  opportunities  have 
nothing  to  do  with  the  official's  position 
with  the  bank.  The  FDIC  agrees  that 
there  may  be  business  opportunities  not 
generally  available  to  the  public  which 
do  not  presiujt  the  possibility  of  corrupt 
activity.  Therefore,  the  FDIC  has 
modified  this  provision  so  that  it  applies 
to  a  business  opportunity  that  is  not 
available  to  other  persons  or  that  is 
available  because  of  the  official's 
position  with  the  bank. 

Written  Acknowledgments  and 
Agreements 

Three  commenters  objected  to  the 
recommendation  in  the  guidelines  that 
banks  obtain  periodic  written 
acknowledgments  from  their  officers 
and  employees  of  their  codes  of  conduct 
or  written  policies  and  the  bank 
officials'  agreements  to  comply 
therewith.  They  expressed  their  opinion 
that  requiring  such  acknowledgments 
and  agreements  to  be  executed  by  all 
employees  and  officers  on  a  "periodic 
basis"  is  unnecessary  and  would  be  too 
burdensome  and  costly.  They  suggested 
that  this  provision  be  revised  to 


recommend  that  banks  obtain  these 
acknowledgments  and  agreements  from 
every  existing  employee  at  the  time  their 
codes  or  policies  are  adopted  or  revised, 
and  from  each  new  employee  at  the  time 
the  employee  begins  working.  The  FDIC 
recognizes  that  obtaining  "periodic" 
written  acknowledgments  may  be  overly 
burdensome  and  thus,  has  amended  this 
provision  in  accordance  with  the  above- 
noted  suggested  revision. 

Other  Changes 

The  FDIC  has  made  two  other  minor 
changes  to  the  guidelines  to  ensure  that 
its  guidelines  are  consistant  with  those 
issued  by  the  other  bank  regulatory 
agencies.  First,  the  phrase  "other  than 
normal  authorized  compensation," 
which  appears  in  provision  (2)  of  the 
general  prohibitions,  was  revised  so  that 
it  reads  "other  than  bona  fide  salary, 
wages  and  fees  referred  to  in  U.S.C. 
215."  The  underlying  reasons  for  this 
modification  were  to  reduce  the 
uncertainty  concerning  what  was  meant 
by  "normal  authorized  compensation" 
as  well  as  to  promote  consistency  with 
the  bank  bribery  statute.  Second,  the 
word  "only"  has  been  deleted  from  the 
following  sentence  in  the  proposed 
guidelines:  "However,  a  Bank  Official's 
full  disclosure  evidence  good  faith  only 
when  such  disclosure  is  made  in  the 
context  of  properly  exercised 
supervision  and  control."  The  word 
"only"  has  been  removed  from  this 
sentence  because  the  bank  regulatory 
agencies  did  not  want  to  limit  the 
availability  of  a  good  faith  defense  for 
conscientious  employees  who  disclose 
to  supervisors  who  fail  to  exercise  their 
duties. 

The  Board  of  Directors,  having 
implemented  the  above-noted  changes, 
adopts  the  following  guidelines: 

Guidelines  for  Compliance  with  the 
Federal  Bank  Bribery  Law 

The  Bank  Bribery  Amendments  Act  of 
1985  (Pub.  L  99-370.  Aug.  4, 1985) 
amends  the  Federal  bank  bribery  law, 
18  U.S.C.  215.  and  requires  that  the 
financial  institution  regulatory  agencies 
publish  guidelines  to  assist  employees, 
officers,  directors,  agents  and  attorneys 
of  financial  institutions  in  complying 
with  the  law.  These  guidelines  are 
issued  pursuant  to  that  mandate. 

The  FDIC  encourages  all  FDIC-insured 
state-chartered  banks  that  are  not 
members  of  the  Federal  Reserve  System 
and  all  FDIC-insured  state-licensed 
branches  of  foreign  banks  ("insured 
state  nonmember  banks")  to  adopt 
internal  codes  of  conduct  or  written 
policies,  or  to  amend  their  present  codes 
of  conduct,  to  include  provisions  that 
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explain  the  general  prohibitions  of  the 
bank  bribery  law.  These  guidelines 
relate  only  to  the  Federal  bank  bribery 
law  and  do  not  address  other  areas  of 
conduct  that  an  insured  state 
nonmember  bank  would  find  advisable 
to  cover  in  its  code  of  ethics.  Consistent 
with  the  intent  of  the  statute  to 
proscribe  corrupt  activity  within 
Hnancial  institutions,  the  bank's  code  of 
conduct  should  prohibit  any  employee, 
officer,  director,  agent  or  attorney  of  an 
insured  state  nonmember  bank 
(hereinafter  "Bank  Official(s)")  from  (1) 
soliciting  for  themselves  or  for  a  third 
party  (other  than  the  bank  itself) 
anything  of  value  from  anyone  in  return 
for  any  business,  service  or  confidential 
information  of  the  bank  and  (2) 
accepting  anything  of  value  (other  than 
bona  fide  salary,  wages  and  fees 
referred  to  18  U.S.C.  215(c))  from  anyone 
in  connection  with  the  business  of  the 
bank,  either  before  or  after  a  transaction 
is  discussed  or  consummated 

The  insured  state  nonmember  bank's 
codes  or  policies  should  be  designed  to 
alert  Bank  Officials  about  the  bank 
bribery  statute,  as  well  as  to  establish 
and  enforce  written  policies  on  I 

acceptable  business  practices.  I 

In  its  code  of  conduct,  the  insured 
state  nonmember  bank  may,  however, 
specify  appropraite  exceptions  to  the 
general  prohibition  of  accepting 
something  of  value  in  connection  with 
bank  business.  There  are  a  number  of 
instances  where  a  Bank  Official,  without 
risk  of  corruption  or  breach  of  trust,  may 
accept  something  of  value  from  one 
doing  or  seeking  to  do  business  with  the 
insured  state  nonmember  bank.  The 
most  common  examples  are  the 
business  luncheon  or  the  special 
occasion  gift  from  a  customer.  In 
general,  there  is  no  threat  of  a  violation 
of  the  statute  if  the  acceptance  is  based 
on  family  or  personal  or  personal 
relationship  existing  independent  of  any 
business  of  the  institution;  if  the  benefit 
is  available  to  the  general  public  under 
the  same  conditions  on  which  it  is 
available  to  the  Bank  Official;  or  if  the 
benefit  would  be  paid  for  by  the  insured 
state  nonmember  bank  as  a  reasonable 
business  expense  if  not  paid  for  by 
another  party. 

Other  exceptions  to  the  general 
prohibition  regarding  acceptance  of 
things  of  value  in  connection  with  bank 
business  may  include: 

(a)  Acceptance  of  gifts,  gratuities, 
amenities  or  favors  based  on  obvious 
family  or  personal  relationships  (such  as 
those  between  the  parents,  children  or 
spouse  of  a  Bank  Official)  where  the 
circumstances  make  it  clear  that  it  is 
those  relationship  s  rather  than  the 


business  of  the  bank  concerned  which 
are  the  motivating  factors; 

(b)  Acceptance  of  meals, 
refreshments,  entertainment, 
accommodations  or  travel 
arrangements,  all  of  reasonable  value,  in 
the  course  of  a  meeting  or  other 
occasion,  the  purpose  of  which  is  to  hold 
bona  fide  business  discussions  or  to 
foster  better  business  relations, 
provided  that  the  expense  would  be 
paid  for  by  the  bank  as  a  reasonable 
business  expense  if  not  paid  for  by 
another  party  (the  bank  may  establish  a 
specific  dollar  limit  for  such  an 
occasion); 

(c)  Acceptance  of  loans  from  other 
banks  or  financial  institutions  on 
customary  terms  to  finance  proper  and 
usual  activities  of  Bank  Officials,  such 
as  home  mortgage  loans,  except  where 
prohibited  by  law; 

(d)  Acceptance  of  advertising  or 
promotional  material  of  reasonable 
value,  such  as  pens,  pencils,  note  pads, 
key  chains,  calendars  and  similar  items; 

(e)  Acceptance  of  discounts  or  rebates 
on  merchandise  or  services  that  do  not 
exceed  those  available  to  other 
customers; 

(f)  Acceptance  of  gifts  of  reasonable 
value  that  are  related  to  commonly 
recognized  events  or  occasions,  such  as 
a  promotion,  new  job,  wedding, 
retirement,  holiday  or  birthday  (the 
bank  may  establish  a  specific  dollar 
limit  for  such  an  occasion);  or 

(g)  Acceptance  of  civic,  charitable, 
educational,  or  religious  organization 
awards  for  recognition  of  service  and 
accomplishment  (the  bank  may 
establish  a  specific  dollar  limit  for  such 
an  occasion). 

By  adopting  a  code  of  conduct  with 
appropriate  allowances  for  such 
circumstances,  an  insured  state 
nonmember  bank  recognizes  that 
acceptance  of  certain  benefits  by  its 
Bank  Officials  does  not  amount  to  a 
corrupting  influence  on  the  bank's 
transactions.  The  policy  or  code  may 
also  provide  that,  on  a  case  by  case 
basis,  an  insured  state  nonmember  bank 
may  approve  of  other  circumstances,  not 
identified  above,  in  which  a  Bank 
Official  accepts  something  of  value  in 
connection  with  bank  business, 
provided  that  such  approval  is  made  in 
writing  on  the  basis  of  a  full  written 
disclosure  of  all  relevant  facts  and  is 
consistent  with  the  bank  bribery  statute. 

In  issuing  guidance  under  the  statute 
in  the  area  of  business  purpose 
entertainment  or  gifts,  it  is  not  advisable 
for  the  FDIC  to  establish  rules  about 
what  is  reasonable  or  nomal  in  fixed 
dollar  terms.  What  is  reasonable  in  one 
part  of  the  country  may  appear  lavish  in 


another  part  of  the  country.  An  insured 
state  nonmember  bank  should  seek  to 
embody  the  highest  ethical  standards  in 
its  code  of  conduct.  In  doing  this,  an 
insured  state  nonmember  bank  may 
establish  in  its  own  code  of  conduct  a 
range  of  dollar  values  which  covers  the 
various  benefits  that  its  Bank  Officials 
may  receive  from  those  doing  or  seeking 
to  do  business  with  the  bank. 

The  code  of  conduct  should  provide 
that,  if  a  Bank  Official  is  offered  or 
receives  something  of  value  from  a 
customer  beyond  what  is  authorized  in 
the  bank's  code  of  conduct  or  written 
policy,  the  Bank  Official  must  disclose 
that  fact  to  an  appropriately  designated 
official  of  the  bank.  The  insured  stale 
nonmember  bank  should  keep 
contemporaneous  written  reports  of 
such  disclosures.  An  effective  reporting 
and  review  mechanism  should  serve  to 
prevent  situations  that  might  otherwise 
lead  to  implications  of  corrupt  intent  or 
breach  of  trust  and  should  enable  the 
insured  state  nonmember  bank  to  better 
protect  itself  from  self-dealing. 
However,  a  Bank  Official's  full 
disclosure  evidences  good  faith  when 
such  disclosure  is  made  in  the  context  of 
properly  exercised  supervision  and 
control.  Management  should  review  the 
disclosures  and  determine  that  what  is 
accepted  is  reasonable  and  does  not 
pose  a  threat  to  the  integrity  of  the 
insured  state  nonmember  bank.  Thus, 
the  prohibitions  of  the  bank  bribery 
statute  cannot  be  avoided  by  simply 
reporting  to  management  the  acceptance 
of  various  gifts. 

The  FDIC  recognizes  that  a  serious 
threat  to  the  integrity  of  an  insured  state 
nonmember  bank  occurs  when  its  Bank 
Officials  become  involved  in  outside 
business  interests  or  employment  that 
gives  rise  to  a  conflict  of  interest.  Such 
conflicts  of  interest  may  evolve  into 
corrupt  transactions  that  are  covered 
under  the  bank  bribery  statute. 
Accordingly,  insured  state  nonmember 
banks  are  encouraged  to  prohibit,  in 
their  codes  of  conduct  or  policies,  their 
Bank  Officials  from  self-dealing  or 
otherwise  trading  on  their  positions  with 
the  bank  or  accepting  from  one  doing  or 
seeking  to  do  business  with  the  bank  a 
business  opportunity  not  available  to 
other  persons  or  that  is  made  available 
because  of  such  official's  position  with 
the  bank.  In  this  regard,  an  insured  state 
nonmember  bank's  code  of  conduct  or 
policy  should  require  that  its  Bank 
Officials  disclose  all  potential  conflicts 
of  interest,  including  those  in  which  they 
have  been  inadvertently  placed  due  to 
either  business  or  personal  relationships 
with  customers,  suppliers,  business 
associates,  or  competitors  of  the  bank. 
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Disclosures  and  Reports 

To  make  effective  use  of  these 
guidelines,  the  FDIC  recommends  the 
following  additional  procedures: 

(a)  The  insured  state  nonmember 
bank  should  maintain  a  copy  of  any 
code  of  conduct  or  written  policy  it 
establishes  for  its  Bank  Officials, 
including  any  modifications  thereof; 

(b)  The  insured  state  nonmember 
bank  should  require  from  its  Bank 
Officials  an  initial  written 
acknowledgement  of  its  code  or  policy 
plus  written  acknowledgment  of  any 
subsequent  material  changes  to  the  code 
or  policy  and  the  Bank  Officials' 
agreement  to  comply  therewith;  and 

(c)  The  insured  state  nonmember  bank 
should  maintain  contemporaneous 
written  reports  of  any  disclosures  made 
by  its  Bank  Officials  in  connection  with 
a  code  of  conduct  or  written  policy. 

By  Order  of  the  Board  of  Directors,  this 
10th  day  of  Noveinl>er.  1987. 
Federal  Deposit  Insurance  Coiporation 
Hoyle  L.  Robinson. 
Executive  Secretary. 
(PR  Doc.  87-26482  Filed  ll-l&.fl7;  8:45  am] 

WLUNG  COOC  •714-aMI 


Privacy  Act  of  1974;  Proposed  New 
System  of  Records 

agency:  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 

action:  Notice  of  proposed  system  of 
records:  "Insured  Bank  Liquidation 

Records." 


summary:  The  FDIC.  when  it  acts  as 
liquidator  or  receiver  of  certain  of  the 
assets  of  a  failed  insured  bank  or  a 
failing  insured  bank  provided  open-bank 
assistance  by  the  FDIC,  maintains  files 
on  individuals  who  are  indebted  to  the 
closed  or  assisted  bank  or  who 
otherwise  had  outstanding  obligations  to 
the  bank.  Traditionally,  the  FDIC  has 
taken  the  position  that,  when  acting  as  a 
liquidator  or  receiver,  it  is  not  an  agency 
subject  to  the  Privacy  Act  of  1974.  The 
FDIC  has,  however,  determined  to 
comply  voluntarily  with  the  Privacy 
Act's  requirements  and.  thus,  is  giving 
notice  of  a  new  system  of  records, 
entitled  "Insured  Bank  Liquidation 
Records." 

DATE  Comments  on  the  establishment 
of  the  system  must  be  submitted  by 
January  19. 1988. 

ADDRESS:  Comments  should  be 
addressed  to  Hoyle  L.  Robinson. 
Executive  Secretary,  FDIC,  550 17th 
Street.  NW..  Washington.  DC  20429,  or 
hand-delivered  to  Room  6108  of  the 
same  address  between  9:00  a.m.  and  5:00 


p.m.,  Monday-Friday.  Comments  are 

available  for  public  inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Feldman.  assistant  Executive 

Secretary,  FDIC,  550 17th  Street  NW., 

Washington,  DC  20429,  telephone  (202) 

898-3811. 

SUPPLEMENTARY  INFORMATION:  The 

FDIC  is  proposing  to  establish  a  new 
system  of  records,  pursuant  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a) 
concerning  records  of  individuals  who 
had  obligations  with  FDIC-insured 
institutions  that  have  failed  or  that  were 
provided  open-bank  assistance  by  the 
FDIC  and  for  which  the  FDIC  is  acting  in 
its  corporate  capacity  or  in  its 
receivership  capacity  as  liquidator  of 
certain  of  the  institutions'  assets. 

When  an  insured  bank  fails,  the  FDIC 
in  its  corporate  capacity  is  responsible 
for  the  payment  of  the  insured  deposits 
in  that  bank.  In  addition,  the  FDIC  is 
generally  appointed  receiver  of  the 
failed  bank,  with  the  obligation  to 
liquidate  its  assets  and,  to  the  extent 
possible,  pay  its  creditors.  One  option 
available  to  the  FDIC  at  the  time  a  bank 
fails,  is  to  arrange  a  purchase  and 
assumption  ("P&A")  transaction, 
wherein  another  insured  bank  assumes 
the  deposit  (and  other)  liabilities  and 
purchases  certain  assets  of  the  failed 
bank.  A  consequence  of  the  P&A  is  that 
the  FDIC,  in  its  corporate  capacity, 
receives  for  hquidation  the  less 
desirable  assets  of  the  failed  bank. 
Because  the  FDIC  becomes  the  owner  of 
the  assets,  it  gets  possession  of  the 
relevant  records  of  the  failed  bank.  The 
FDIC.  as  it  liquidates  the  assets,  also 
creates  additional  records.  The  FDIC 
also  can  act  as  a  liquidator  in  its 
corporate  capacity  when  it  acquires 
certain  obligations  of  FDIC-insured 
institutions  that  are  failing  and  that  are 
provided  assistance  in  order  to  remain 
open.  When  neither  a  P&A  nor  an  open- 
bank  assistance  transaction  can  be 
arranged,  the  FDIC  in  its  corporate 
capacity  pays  off  the  insured  depositors 
of  the  failed  bank,  and  the  FDIC 
proceeds  to  liquidate  the  bank's  assets 
in  its  receivership  capacity. 

The  FDIC  has  consistently  maintained 
that  it  is  not  an  agency  for  purposes  of 
the  Privacy  Act  when  it  acts  as  a 
liquidator  or  receiver.  That 
determination  rests  on  the  fact  that  the 
liquidator  functions,  in  essence,  as  a 
receiver.  As  receiver,  the  FDIC  has  been 
recognized  as  acting  in  a  capacity 
separate  and  distinct  from  its  corporate 
capacity.  This  determination,  however, 
did  not  act  to  deny  an  individual  access 
to  records  relating  to  the  loan  account 
held  by  the  failed  bank.  Instead,  the 
FDIC  has  historically  provided  access  to 


a  great  deal  of  the  information  on  file 
(the  exceptions  being  FDIC's 
commercial  information  or  information 
relating  to  a  third  person's  personal 
privacy).  For  example,  in  eariy  1987.  the 
FDIC  developed  a  streamlined 
procedure  so  that  individuals  could 
request  information  relating  to  their  loan 
files  directly  from  the  local  office 
instead  of  having  the  request  processed 
through  the  Washington  office. 

The  FDIC  has  recently  re-examined  its 
position  and  has  determined  that, 
although  not  subject  to  the  Privacy  Act 
as  a  matter  of  law  when  acting  as 
liquidator  or  receiver,  it  is  sound  public 
policy  to  comply  voluntarily  with  the 
act's  requirements.  This  is  because  the 
nature  and  scope  of  FDIC's  liquidation 
and  receivership  activities  have  changed 
significantly  in  the  last  several  years  as 
the  number  of  bank  failures  and  open- 
bank  assistance  transactions  has 
increased  and  the  FDIC  has  established 
regional  and  consolidated  liquidation 
sites.  The  FDIC  presently  has  many 
assets  under  its  jurisdiction,  many  of 
which  may  relate  to  individuals.  Under 
these  circumstances,  the  FDIC  believes 
that  it  will  be  to  the  advantage  of  the 
individuals  whose  loan  records  have 
come  into  the  possession  of  the  FDIC  as 
liquidator  or  receiver  to  establish  formal 
procedures  under  the  Privacy  Act.  This 
will  assure  that  such  individuals  will 
know  the  procedures  to  be  followed  to 
gain  access  to  their  records  and  the 
steps  by  the  FDIC  to  safeguard  their 
privacy. 

Consequently,  the  FDIC  is  proposing 
to  establish  a  new  system  of  records,  the 
Insured  Bank  Liquidation  Records 
system.  The  system  will  consist 
essentially  of  the  credit  or  loan  files  held 
by  a  failed  or  assisted  institutionand 
FDIC  asset  files  about  obligors  of  the 
failed  or  assisted  institution.  Hie  system 
will  apply  only  to  liquidation  or 
receivership  records  actually  in  the 
FDIC's  possession.  Where  another  entity 
administers  the  liquidation  of  FDIC- 
owned  assets,  and  has  possession  of  the 
loan  files,  the  files  are  not  "records" 
within  the  meaning  of  the  Privacy  Act. 
Similarly,  the  system  will  apply  to 
records  held  by  the  FDIC  as  receiver 
only  to  the  extent  that  the  disposition  of 
the  records  is  within  the  FDIC's 
discretion.  In  other  words,  where  the 
appropriate  state  law  governing  the 
FDIC's  administration  of  the 
receivership  establishes  procedures 
relating  to  such  records,  the  FDIC  will 
first  and  foremost  comply  with  such 
requirements  and  will  only  voluntarily 
comply  with  the  Privacy  Act  to  the 
extent  that  is  not  inconsistent  with  state 
law. 
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The  primary  purpose  of  the  system 
will  be  to  enable  FDIC  liquidators  to 
have  ready  access  to  all  information 
essential  to  the  efficient  disposition  of 
assets  of  the  institution.  Much  of  the 
information  in  the  system  will  have  been 
obtained  from  the  individuals  about 
whom  records  are  maintained. 
Additionally,  information  will  have  been 
provided  by  officers  and  employees  of 
the  institution  and  by  parties  providing 
services  to  the  FDIC,  such  as  appraisers. 
Analysis  of  loans  by  FDIC  employees 
could  be  included.  Information  in  the 
system  will  be  available  to  the 
individual  except  to  the  extent  that  it 
has  been  compiled  in  reasonable 
anticipation  of  a  civil  action  or 
proceeding,  including  collection  actions 
or  foreclosures.  See  5  U.S.C.  552a(d)(5). 
This  means  that,  for  example,  where  a 
loan  is  in  default,  the  FDIC  will  not 
disclose  to  the  individual  information 
such  as  appraisals,  analyses  of 
collection  strategy  or  recovery,  or  legal 
memoranda. 

Accordingly,  the  FDIC's  Board  of 
Directors  proposes  to  establish  the 
following  system  records. 

FDIC  30-64-0013 


Insured  Bank  Liquidation  Records. 

SYtrm  LOCATKMl: 

Designated  FDIC  regional  offices 
(liquidation],  consolidated  field  offices, 
and  sites  of  failed  FDIC-insured 
institutions.  A  list  of  the  designated 
locations  is  available  from  the 
Operations  Branch  of  the  FDIC's 
Division  of  Liquidation.  550 17th  Street, 
NW..  Washington.  DC  20429. 

cateqomcs  of  inoiviouals  covered  by  the 
system: 

Individuals  who  were  obligors  of 
FDIC-insured  institutions  that  have 
failed  or  that  were  provided  open-bank 
assistance  by  the  FDIC  and  for  which 
the  FDIC  is  acting  as  liquidator  or 
receiver  of  certain  of  the  institutions' 
assets. 

CATEOOMCS  OF  RECOHOS  IN  THE  SYSTEM: 

Contains  the  obligor's  credit  or  loan 
files  held  by  the  closed  or  assisted 
institution,  which  files  may  include  the 
loan  and  related  documents, 
correspondence,  and  bank  officer  notes; 
FDIC  asset  files,  including  information 
relating  to  the  obligor's  financial 
condition,  such  as  financial  statements, 
income  tax  returns,  asset  or  collateral 
verifications,  appraisals,  and  sources  of 
payment:  intra-agency  memoranda  or 
notes  relating  to  the  liquidation  of  the 
obligation;  correspondence;  and  an(y 
other  documents  related  to  the 


liquidation  of  the  asset.  Records  held  by 
the  FDIC  as  receiver  are  a  part  of  this 
system  only  to  the  extent  that  the  state 
law  governing  the  receivership  is  not 
inconsistent  or  does  not  otherwise 
establish  specific  requirements. 

authoihty  for  maintenance  of  the 
system: 

12  U.S.C.  1819, 1821. 1823;  applicable 
state  laws  governing  the  liquidation  of 
assets  of  failed  financial  institutions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MWLUIMNO  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USE: 

Information  in  the  system  may  be 
disclosed: 

(1]  To  prospective  purchasers  of  the 
individual's  obligation(s)  for  the  purpose 
of  informing  the  prospective  purchasers 
about  the  nature  and  quality  of 
obligation(s]  to  be  purchased. 

(2)  To  persons  performing  services  for 
the  FDIC  in  connection  with  the 
liquidation  of  an  individual's 
obligations,  such  as  appraisers,  outside 
counsel,  and  collection  agencies,  and 
auditing  or  accounting  firms  retained  to 
assist  in  an  audit  or  investigation  of 
FDIC's  liquidation  activities. 

(3)  To  participants  in  the  obligation  in 
order  to  fulfill  any  contractural  or 
incidental  responsibilities  in  connection 
with  the  participation  agreement. 

(4)  To  federal  or  state  agencies,  such 
as  the  Farmers  Home  Administration,  or 
to  financial  institutions  where 
information  is  relevant  to  an  application 
or  request  by  the  individual  for  a  loan, 
grant,  financial  benefit,  or  other 
entitlement. 

(5)  To  federal  or  state  agencies,  such 
as  the  Internal  Revenue  Service  or  state 
taxation  authorities,  in  the  performance 
of  their  governmental  duties,  such  as 
obtaining  information  regarding  income, 
including  the  reporting  of  income 
resulting  from  a  compromise  of  an 
obligation. 

(6)  To  apprise  courts  of  competent 
jurisdiction  supervising  the  FDIC's 
liquidation  or  receivership  functions  of 
information  required  by  statute  to  be 
disclosed  to  the  court  and  necessary  to 
obtain  approvals  from  the  court  for  the 
disposal  of  assets  and  the  disposition  of 
claims  and  other  related  issues. 

(7)  To  federal  or  state  bank  examiners 
for  the  purposes  of  examining  borrowing 
relationships  in  operating  banks  that 
may  be  related  to  an  obligation  of  an 
individual  covered  by  this  system. 

(8)  To  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  counsel  or  witnesses  in 
the  course  of  civil  discovery,  litigation. 


or  settlement  negotiations  or  in 
connection  with  criminal  proceedings. 

(9)  To  the  appropriate  federal,  state, 
or  local  agency  or  authority  responsible 
for  investigating  or  prosecuting  a 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
or  order,  when  the  information  indicates 
a  violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule,  or  order  issued 
pursuant  thereto. 

(10)  To  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  may  be  made  from  this 
system,  pursuant  to  5  U.S.C.  552a(b)(12). 
to  "consumer  reporting  agencies"  as 
defined  in  the  Fair  Credit  Reporting  Act 
(15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  [31  U.S.C. 
3701(a)(3)). 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 

disposing  of  records  in  system: 

storage: 

Maintained  in  file  folders  and  on 
computer  discs  and  tapes. 

retrievabiuty: 

Indexed  by  name  of  failed  or  assisted 
insured  institution  and  by  name  of  the 
individual. 

safeguards: 

File  folders  are  stored  in  lockable  file 
cabinets  and/or  in  secured  vault  areas 
accessed  only  by  authorized  personnel. 
Computer  records  are  accessed  only  by 
authorized  personnel. 

RETENTION  AND  DiSPOSAU 

Credit  or  loan  files  of  the  failed  or 
assisted  bank  are  maintained  for  the 
period  of  time  provided  under 
applicable  state  or  federal  laws 
pursuant  to  wich  the  FDIC  liquidates  the 
obligations.  FDIC  asset  files  and 
information  maintained  in  an  online 
capacity  are  retained  as  long  as  needed. 

SYSTEM  MANAOER(S)  ANO  ADDRESSES: 

The  appropriate  FDIC  regional 
director  (liquidation)  for  records 
maintained  in  FDIC  regional  offices:  the 
appropriate  FDIC  Bank  Liquidation 
Specialist-in-Charge  for  records 
maintained  in  consolidated  field  offices 
or  at  the  site  of  a  failed  or  assisted 
institution. 
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NOTIFICATION  PROCEDURE: 

Requests  must  be  in  writing  and 
addressed  to  the  Office  of  the  Executive 
Secretary,  550 17th  Street  NW., 
Washington,  DC  20429.  The  request 
must  contain  the  individual's  name  and 
address  and  the  name  and  address  of 
the  failed  or  assisted  institution  at 
which  the  individual  had  an  obligation. 

RECORDS  ACCESS  PROCEDURES: 

Same  as  "Notification"  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
individual  on  whom  the  record  is 
maintained;  appraisers  retained  by  the 
originating  bank  or  the  FDIC; 
investigative  and/or  research 
companies;  credit  bureaus  and/or 
services;  references  named  by  the 
individual;  attorneys  or  accountants 
retained  by  the  originating  bank  or  the 
FDIC;  participants  in  the  obligation(s)  of 
the  individual;  officers  and  employees  of 
the  failed  or  assisted  bank; 
congressional  offices  that  may  initiate 
an  inquiry:  and  other  parties  providing 
services  to  the  FDIC  in  its  capacity  as 
liquidator  or  receiver. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

By  direction  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  10th  day  of 
November  1987. 

Hoyle  L  Robinson, 

Executive  Secretary. 

[PR  Doc.  87-26483  Filed  11-16-87;  8:45  am] 

BILUNG  CODE  6714-01-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 


Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200054. 

Title:  Tampa  Port  Authority  Terminal 
Agreement. 

Parties: 

Tampa  Port  Authority  (TPA) 

G  &  C  Stevedoring  Co.  (G  &  C) 

Synopsis:  The  proposed  agreement 
provides  for  G  &  C  to  lease  from  TPA 
1,400  square  feet  of  bare  land  for  use  in 
locating  a  mobile  office  in  connection 
with  G  &  C's  terminal  and  stevedoring 
operations. 

Agreement  No.:  224-010969-001. 

Title:  Baltimore  Terminal  Agreement. 

Parties: 

Maryland  Port  Administration  (MPA) 

Maher  Terminals,  Inc.  (Maher) 

Synopsis:  The  proposed  agreement 
will  amend  the  basic  Terminal  Lease 
Agreement  between  MPA  and  Maher  to 
reflect  the  inclusion  of  Ocean  Star 
Container  Line,  Inc.'s  tonnage  to 
Maher's  current  totals  and  adds 
additional  acreage  to  Maher. 

Agreement  No.:  224-010817-001. 

Title:  Port  of  Portland  Terminal 
Agreement. 

Parties: 

Port  of  Portland 

Johnson  Scanstar 

Pacific  Europe  Express 

Hapag  Lloyd 

Synopsis:  The  proposed  agreement 
extends  the  Agreement  for  one  year 
fi^m  November  1, 1987  through  October 
31, 1988.  The  extension  is  the  first  of 
three  possible  one  year  extensions 
authorized  by  Article  1,  paragraph  B  of 
the  basic  Agreement. 
Joseph  C.  Polking. 
Secretary. 

Dated:  November  12, 1987. 
[PR  Doc.  87-26444  Filed  11-16-87;  8:45  am] 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

John  W.  Baer,  et  aL;  Acquisition  of 
Shares  of  Banlcs  or  Banl(  Holding 
Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j](7]). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 


for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  2, 1987. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

l./ohn  W.  Boer  and  H.  Carl  Baer  III. 
Bemidji,  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of  Security 
State  Bancshares  of  Bemidji.  Inc., 
Bemidji,  Minnesota,  and  thereby 
indirectly  acquire  Security  State  Bank  of 
Bemidji.  Bemidji,  Minnesota. 

Board  of  Governors  of  the  Federal 
Reserve  System,  November  10, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(PR  Doc.  87-26429  Filed  11-6-87;  8:45  am] 
BILUNG  COOC  mO-OI-M 


Bamett  Banks,  Inc^  et  al^  Formations 
of;  Acquisitions  by,  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  l&42(c)]. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  4. 1987. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303: 

1.  Barnett  Banks,  Inc.,  Jacksonville, 
Florida;  to  acquire  100  percent  of  the 
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voting  shares  of  First  Fulton  Bancshares. 
Inc.,  Palmetto,  Georgia,  and  thereby 
indirectly  acquire  First  Fulton  Bank  and 
Trust,  Palmetto,  Georgia. 

B.  Fefieral  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Inland  Bancorp,  Inc..  Oak  Brook, 
Illinois:  to  become  a  bank  holding 
company  by  acquiring  85.31  percent  of 
the  voting  shares  of  American  National 
Bank  of  Downers  Grove.  Downers 
Grove,  Illinois. 

2.  MetroBanCorp,  Indianapolis. 
Indiana:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Metro  Bank. 
Indianapolis,  Indiana,  a  de  novo  bank. 

3.  Midlothian  State  Bank  Employees 
Stock  Ownership  Plan.  Midlothian, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  26.16  percent  of 
the  voting  shares  of  Midlothian  State 
Bank.  Midlothian.  Illinois. 

C.  Federal  Reserve  Bank  of  Kansas 
aty  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  PBT  Bancshares.  Inc.,  McPherson, 
Kansas:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Peoples  Bank  &  Trust 
Company.  McPherson,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  10, 1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-28430  Filed  11-16-87;  8:45  am] 
BiujNG  cooe  ttlO-OI-ll 


Mason  State  Co^  Acquisition  of 
Company  Engaged  in  Pennisstt>te 
NontMnking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of  I 
Regulation  Y  as  closely  related  to    ' 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States.  . 

The  application  is  available  for    I 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  4. 
1987. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  Mason  State  Company,  Mason  City. 
Nebraska;  to  retain  Central  Nebraska 
Insurance  Agency.  Inc..  Mason  City. 
Nebraska,  and  thereby  engage  in  the 
sale  of  general  insurance  in  a  town  with 
a  population  of  less  than  5,000  pursuant 
to  §  225.25(b)(8)  of  the  Board's 
Regulation  Y.  This  activity  will  be 
conducted  within  a  15  mile  radius  of 
Mason  City. 

Board  of  Governors  of  the  Federal 
Reserve  System.  November  10, 1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
(PR  Doc.  87-26431  Filed  11-16-87;  8:45  am) 

BIUJMG  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Healtti  Service;  Drug  Testing 
Provisions;  Delegation  of  Authority  to 
the  Assistant  Secretary  for  Healtli 

Notice  is  hereby  given  that  on 
November  5, 1987.  the  Secretary  of 
Health  and  Human  Services  has 
delegated  to  the  Assistant  Secretary  for 
Health,  with  authority  to  redeiegate.  all 
the  authorities  vested  in  the  Secretary 
under  section  503(a)(1)  (A)  and  (B)  and 
section  503(c)  (1)  and  (2)  of  the  Drug 
Testing  Provisions  of  the  Supplemental 
Appropriations  Act  of  1987,  Pub.  L.  100- 
71.  (5  U.S.C.  7301  Note),  as  amended 
hereafter.  This  delegation  requires  that 
in  certifying  agency  drug  testing  plans 
the  concurrence  of  an  internal 


departmental  Advisory  Board  must  be 
obtained,  it  excludes  the  authority  to 
promulgate  regulations,  and  to  submit 
reports  to  the  Congress  and  withhold 
certification  of  agency  drug  testing 
plans. 

Date:  November  5. 1987. 
Otis  R.  Bowen. 
Secretary. 

(FR  Doc.  87-26427  Filed  11-16-87;  8:45  am) 
BILUNG  COOE  4160-20-M 


Food  and  Drug  Administration 
Advisory  Committees;  Meetings 
agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 


summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Blood  Products  Advisory  Committee 

Date,  time,  and  place.  December  3  and 
4. 1987.  8:30  a.m..  Conference  Rms.  D 
and  E,  Parklawn  Bldg.,  5600  Fishers 
Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
December  3, 1987,  open  committee 
discussion.  8:30  a.m.  to  12:30  p.m.;  closed 
presentation  of  data.  1:30  p.m.  to  5  p.m.; 
closed  committee  discussion.  5  p.m.  to 
5:30  p.m.;  December  4. 1987,  open  public 
hearing.  8:30  a.m.  to  9:30  a.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discusion.  9:30 
a.m.  to  1  p.m.;  closed  committee 
discussion,  2  p.m.  to  3  p.m.;  Clay  Sisk. 
Center  for  Drugs  and  Biologies  (HFN- 
32).  Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857.  301- 
443^695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety, 
effectiveness,  and  appropriate  use  of 
blood  products  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  may  discuss:  (1)  Blood  donor 
status  of  recipients  of  pituitary-derived 
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growth  hormone;  (2)  report  on  safety  of 
Rh-D  immune  globulin;  (3)  biosafety  in 
handling  blood  products;  (4)  regulatory/ 
scientific  issues  of  collection  systems 
and  home  kits  for  human 
immunodeficiency  virus  serology;  (5) 
testing  for  human  T-cell  lymphotropic 
virus,  type  I  (HTLV-1)  antibodies;  (6) 
recommendations  for  autologous  blood 
components;  and  (7)  discussion  of  low- 
volume  red  blood  cell  units.  Because 
time  may  not  permit  discussion  of  all 
topics  on  this  list,  persons  planning  to 
attend  who  are  interested  in  only  certain 
of  these  topics  should  communicate  with 
the  contact  person  near  the  meeting 
date. 

Closed  presentation  of  data.  The 
committee  will  discuss  trade  secret  or 
confidential  commercial  information 
relevant  to  pending  investigational  new 
biological  product  applications  and 
biological  product  license  applications 
including  HTLV-I  test  kits.  This  portion 
of  the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  or 
confidential  commercial  information 
relevant  to  pending  investigational  new 
biological  product  applications  and 
biological  product  license  applications. 
This  portion  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c){4)). 

Immunology  Devices  Panel 

Date,  time,  and  place.  December  14 
and  15, 1987.  9  a.m..  Rm.  503A-529A.  200 
Independence  Avenue  SW., 
Washington.  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  December  14. 1987. 

9  a.m.  to  10  a.m.;  open  committee 
discussion,  10  a.m.  to  12  m.;  closed 
presentation  of  data,  1  p.m.  to  3  p.m.; 
closed  committee  deliberations,  3  p.m.  to 
4  p.m.;  open  committee  discussion.  4 
p.m.  to  5  p.m.;  open  committee 
discussion,  December  15, 1987,  9  a.m.  to 

10  a.m.;  closed  presentation  of  data.  10 
a.m.  to  12  m.;  closed  committee 
deliberations.  1  p.m.  to  3  p.m.;  open 
committee  discussion.  3  p.m.  to  5  p.m.; 
Srikrishna  Vadlamudi,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
440),  Food  and  Drug  Administration. 
8757  Georgia  Ave.,  Silver  Spring,  MD 
20910,  301-427-7550. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 


committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  December  1. 1987, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  premarket 
approval  application  for  a  tumor  marker 
test  kit  to  be  used  in  the  monitoring  of 
cancer  patients. 

Closed  presentation  of  data.  Trade 
secret  or  confidential  commercial 
information  will  be  presented  to  the 
committee  regarding  the  above 
premarket  approval  application.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  or 
confidential  commercial  information 
regarding  the  above  premarket  approval 
application.  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facihtate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 


proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeing  will  be 
available  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  Rm.  12A-16,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L  94-409).  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
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information  that  is  privileged  or  J 

confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  oi 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended,  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently   j 
justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463.  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  November  10. 1987. 
|ohn  M.  Taylor. 

Acting  Commissioner  of  Food  and  Drugs- 
[FR  Doc.  87-28424  Filed  11-16-86:  8:45  am) 

BMJJNG  COOE  41«0-01-«t 


Advisory  Committee;  Amendment  of 
Notice 

agency:  Food  and  Drug  Administration. 
action:  Notice;  amendment.        


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  an 
advisory  committee  notice  to  reflect 
changes  in  time  and  to  add  an  open 
conunittee  discussion  to  the  agenda.  The 
announcement  of  the  Vaccines  and 
Related  Biological  Products  Advisory 
Committee  meeting,  which  was 
published  in  the  Federal  Register  of 
October  23. 1987  (52  FR  39709  at  39710). 
is  revised  to  read  as  follows: 

Vaccines  and  Related  Biolo^cal 
Products  Advisory  Conunittee 

Date,  time,  and  place.  November  23. 
1987.  8:30  a.m.,  and  November  24, 1987.  . 
8:15  a.m..  Bldg.  31.  Conference  Rm.  10. 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  November  23, 1987. 
8:30  a.m.  to  9:30  a.m.,  unless  public 
participation  does  not  last  long;  closed 
committee  deliberations,  9:30  a.m.  to  5 
p.m.;  open  committee  discussion, 
November  24, 1987,  8:15  a.m.  to  10:30 
a.m.;  closed  committee  deliberations, 
10:30  a.m.  to  11:30  a.m.;  Jack  Gertzog. 
Center  for  Drugs  and  Biologies  (HFN- 
31).  Food  and  Drug  Administration.  5600 
Fishers  Une,  Rockville,  MD  20857,  301- 
443-5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  vaccines  and  related 
biological  products  intended  for  use  in 
the  diagnosis,  prevention,  or  treatment 
of  human  diseases.  The  committee  also 
reviews  and  evaluates  the  quality  and 
relevance  of  FDA's  research  program 
which  provides  scientific  support  for  the 
regulation  of  these  products. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  H.  Influenzae 
vaccines. 

Closed  committee  deliberations.  The 
committee  will  review  trade  secret  or 
confidential  commercial  information 
relevant  to  pending  investigational  new 
drugs  (IND's)  in  the  Office  of  Biologies 
Research  and  Review.  This  portion  of 
the  meefing  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 


Dated:  November  10, 1987. 
]olin  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  87-26425  Filed  11-16-87;  8:45  am] 

MLUNO  COOe  416(MI1-« 


HeaRh  Resources  and  Services 
Administration 

Acquired  Immunodeficiency  Syndrome 
(AIDS);  Regional  Education  and 
Training  Centers  Program 

agency:  Health  Resources  and  Services 
Administration,  PHS,  DHHS. 
action:  Notice  of  potential  availability 
of  funds. 


summary:  The  Bureau  of  Maternal  and 
Child  Health  and  Resources 
Development  (BMCHRD),  Health 
Resources  and  Services  Administration 
(HRSA),  announces  that  Fiscal  Year 
(FY)  1988  funds  are  expected  to  be 
available  for  training  grants  to  develop 
AIDS  regional  Education  and  Training 
Centers  (ETCs).  These  centers  will 
provide  training  for  health  care 
personnel  in  the  care  of  people  with 
Acquired  Immunodeficiency  Syndrome 
(AIDS)  and  other  conditions  related  to 
infection  with  the  Human 
Immunodeficiency  Virus  (HIV).  The  goal 
of  the  training  is  to  prepare  community 
primary  care  providers  to  be  able  to 
counsel,  diagnose,  and  manage  such 
patients  and  to  prepare  selected  trainees 
to  act  as  instructors  in  their  local  areas. 
The  centers  will  operate  in  collaboration 
with  health  professions  schools, 
community  hospitals,  local  health 
departments,  and  other  organizations 
involved  in  the  provision  of  care  to 
people  with  HIV  related  conditions. 
date:  To  receive  consideration, 
applications  must  be  received  by  the 
close  of  business  January  19, 1988,  by 
the  Grants  Management  Officer  at  the 
address  below. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 
(1)  received  on  or  before  the  deadline 
date:  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  review  committee.  A 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service  will  be 
accepted  in  lieu  of  a  postmark.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  technical  or  programmatic 
information  should  be  directed  to  Mrs. 
June  Homer,  Chief,  Education  and 
Training  Centers  Branch.  Room  9-12, 
5600  Fishers  Lane.  Rockville,  Maryland 


20857.  301  443-6745.  Training  grant 
applications  (PHS  form  #6025-1. 
approved  under  OMB  number  0915- 
0060)  and  additional  information 
regarding  business,  administrative  and 
fiscal  issues  related  to  the  awarding  of 
grants  under  this  notice  may  be 
requested  from  Ms.  Glenna  Wilcom. 
Grants  Management  Officer,  Bureau  of 
Maternal  and  Child  Health  and 
Resources  Development,  Parklawn 
Building,  Room  9Ar-17.  5600  Fishers 
Lane.  Rockville.  Maryland  20857.  301 
443-6811. 
SUPPLEMENTARY  INFORMATION: 

Program  Objectives 

The  purpose  of  the  training  grant 
program  is  to  support  the  development 
of  regional  ETCs  for  the  health  provider 
CG.Timunity.  The  program  objectives  for 
each  center  are  to:  (1)  Provide  (in 
collaboration  with  health  professions 
schools,  local  hospitals,  and  health 
departments)  education  and  training  to 
primary  care  providers  (and  others)  in 
the  treatment  and  prevention  of  HIV 
infection;  (2)  provide  updates  of  new 
and  timely  information  about  HIV 
infection  to  primary  and  secondary 
health  care  providers;  and  (3)  serve  as 
the  support  system  for  area  health 
professionals  through  such  means  as 
AIDS  hotlines,  clearinghouses,  and 
referral  activities. 

Availability  of  Funds 

Based  upon  the  President's  budget 
request,  approximately  $3.8  million  is 
expected  to  be  available  in  Fiscal  Year 
(FY)  1988  for  competitive  grants.  This 
amount,  however,  may  be  changed  by 
final  action  on  the  FY  1988 
appropriation.  The  project  period  will  be 
for  3  years.  This  requires  submission  of 
a  budget  for  each  of  the  3  years.  Funds 
will  be  awarded  in  FY  1988  for  the  first 
year.  Funds  for  the  next  2  years  are 
subject  to  the  availability  of  funds. 

Existing  Grantees  and  Service  Areas 

Four  grants  for  ETCs  were  awarded  in 
FY  1987.  The  grantees  and  their  current 
service  areas  are  as  follows: 

1.  New  York  University,  New  York, 
New  York:  Service  Area — NY,  NJ,  CT, 
PR,  and  VI 

2.  Ohio  State  University,  Columbus, 
Ohio:  Service  Area— MI,  OH,  KY  and 
TN 

3.  University  of  California/Davis, 
Davis,  California:  Service  Area — CA, 
AZ,  NV,  and  HI 

4.  University  of  Washington,  Seattle. 
Washington:  Service  Area — WA.  OR. 
AK.  MT  and  ID 

Applicants  may  propose  any  service 
area,  including  a  State  or  a  portion  of  a 
State  which  is  contained  in  the  service 
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area  of  an  existing  ETC.  If.  however,  an 
applicant  proposes  a  service  area  that 
includes  some  portion  of  an  existing 
grantee's  service  area,  then 
consideration  of  the  proposed  area  will 
be  contingent  on  the  provision  of  a 
signed  agreement  with  the  existing 
grantee  indicating  that  efforts  in  any 
shared  service  area  will  be 
complementary  and  not  duplicative. 

Eligible  Applicants 

All  public  and  private  entities,  non- 
profit and  for-profit,  are  eligible  to 
apply.  Eligible  entities  may  include,  but 
are  not  limited  to.  schools  in  academic 
health  science  centers;  professional 
associations;  consortia  of  health  care 
and  community  organizations,  i.e..  Area 
Health  Education  Centers  (AHECs); 
public  or  private  hospitals  and  local 
health  departments  which  could  develop 
coordinated  regional  AIDS  education 
and  training  programs. 

Review  Criteria 

Applications  for  training  grants  will 
be  reviewed  and  rated  according  to  the 
applicant's  ability  to  meet  the  program 
objectives.  Specific  criteria  will  be 
included  in  the  application  package. 
Preference  will  be  given  to  applicants 
who  propose  a  strategy  for  including  a 
broad  variety  of  health  professions 
disciplines,  i.e..  physicians,  dentists, 
physician  assistants,  social  workers, 
psychologists,  counselors,  nurse 
practitioners,  nurses,  etc.,  both  in  the 
program  development  process,  and  in 
the  proposed  composition  of  trainee 
groups. 

The  ability  of  health  departments, 
hospitals,  and  other  health  care 
providers  and  institutions  to  assure 
confidentiality  of  patient  information  is 
critical  to  efforts  to  see  that  HIV 
infected  persons  receive  adequate 
health  care.  Therefore,  every  reasonable 
effort  should  be  made  by  the  ETC  to 
provide  for  confidentiality  of  the 
patients  and  patients'  records  for  the 
portion  of  the  training  which  is  clinical 
in  nature. 


Location — Federal  Building.  19th 
Floor;  Room  19A  &  B,  101  Marietta 
Tower,  Atlanta,  Georgia. 

Time — 9  a.m. 

3.  Do/e— Tuesday,  November  24, 1987. 

Location — Los  Angeles  County  Health 
Dept.,  Conference  Rm.  901,  313  N. 
Figueroa  Street.  Los  Angeles.  California. 

Time — 9  a.m. 

Applicants  who  plan  to  attend  one  of 
the  T.A.  Workshops  must  confirm  their 
participation,  the  location  of  the 
workshop  they  will  be  attending,  and 
the  number  of  individuals  in  their  party. 
This  information  is  necessary  for 
determining  required  room  size. 
Notification  should  be  made  at  least  one 
week  prior  to  the  workshop  date  to:  Mrs. 
June  Homer,  Chief,  Education  and 
Training  Centers  Branch.  301  443-6745. 
If  there  are  changes  to  the  above 
schedule,  applicants  will  be  notified  at 
the  time  of  confirmation. 

Allowable  Costs 

A  successful  applicant  under  this 
notice  must  spend  funds  it  receives 
according  to  the  approved  apphcation 
and  budget;  the  authorizing  legislation; 
terms  and  conditions  of  the  award;  the 
regulations  of  the  Department  and  the 
PHS  applicable  to  grants;  the  cost 
principles  specified  in  45  CFR  Part  74. 
Subpart  Q;  the  applicable  Office  of 
Management  and  Budget  (OMB)  circular 
for  non-profit  grantees;  and  for  for-profit 
organizations,  cost  will  be  determined  in 
accordance  with  41  CFR  Subpart  1-15:2. 
Contracts  with  Commercial 
Organizations,  for  organizations  other 
than  hospitals. 

Indirect  costs  for  training  grants  other 
than  those  awarded  to  State  or  local 
govemment  agencies  shall  be 
reimbursed  at  8  percent  of  total 
allowable  direct  costs  exclusive  of 
tuition  and  related  fees  and 
expenditures  for  equimpent.  or  at  the 
actual  indirect  cost  rate,  whichever 
results  in  a  lesser  dollar  amount.  State 
and  local  govemment  agencies  shall 
receive  reimbursement  at  their  full 
indirect  cost  rates. 


Technical  Assistance  (T.A.)  Workshops       Other  Award  Information 


ETC  program  staff  will  be  available  at 
3  Technical  Assistance  (T.A.) 
Workshops  to  respond  to  any  questions 
potential  applicants  may  have.  The 
dates,  locations  and  times  of  the  T.A. 
Workshops  are  as  follows: 

1.  Date — Wednesday.  December  2. 
1987. 

Location — Federal  Building.  Room 
1830. 1200  Main  Tower.  Dallas.  Texas. 
Time — 9  a.m. 

2.  ZJo/e— Friday.  December  4. 1987. 


A  successful  applicant  under  this 
notice  will  submit  reports  in  accordance 
with  the  provisions  of  the  general 
regulations  which  apply  under  45  CFR 
Part  74,  Subpart  J,  Monitoring  and 
Reporting  of  Program  Performance. 

Executive  Order  12372 

The  ETC  Program  has  been 
determined  to  be  a  program  which  is 
subject  to  the  provisions  of  Executive 
Order  12372  concerning 
intergovernmental  review  of  Federal 
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programs,  as  implemented  by  45  CFR 
Part  100.  Executive  Order  12372  allows 
States  the  option  of  setting  up  a  system 
for  reviewing  applications  from  within 
their  States  for  assistance  under  certain 
Federal  programs.  The  application 
package  under  this  notice  will  contain  a 
listing  of  States  which  have  chosen  to 
set  up  such  a  review  and  will  provide  a 
point  of  contact  in  the  States  for  the 
review.  Applicants  should  promptly 
contact  their  State  Single  Point  of 
Contact  (SPOC)  and  follow  their 
instructions  prior  to  the  submission  of 
an  application. 

The  SPOC  has  60  days  after  the 
application  deadline  date  to  submit  its 
review  comments. 

The  0MB  Catalog  of  Federal  Domestic 
Assistance  number  is  13.145. 

Date:  October  9. 1987. 
David  N.  Sundwall. 
Administrator.  HRSA. 
|FR  Doc.  87-26426  Filed  11-16-87:  8:45  am) 
MIXING  COOe  41<»-1»-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(AZ-940-08-4220-10;  A-22923] 


Proposed  Withdrawal  of  Federal  Land; 
Opportunity  for  Public  Meeting;   j 
Arizona  ' 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Correction. 

summary:  Correction  of  Notice  of 
proposed  withdrawal  published  in  Vol. 
52,  No.  170,  Wednesday,  September  2, 
1987,  page  33297.  The  Notice  is  corrected 
by  adding  the  following  legal 
description: 

Gila  and  Salt  River  Meridian.  Arizona 

T.4S..R.3W.. 

Sec.  36.  all. 
\olbn  T.  Mezes. 

Chief.  Branch  of  Lands  and  Minerals 

[FR  Doc.  87-26477  Filed  11-16-87;  8:45  amj 

MIJJN6  CODE  4310-33-M 


(OR-943-0S-4220-10;  GP-08-021 
10970] 


;»,- 


Termination  of  Proposed  Withdrawal 
and  Reservation  of  Land;  Oregon 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Department  of 
Agriculture,  Forest  Service,  has 
cancelled  its  application  to  withdraw 
certain  lands  for  the  Sparks-Devils 


Lakes  Recreation  Area.  This  action  will 

open  2,330  acres  to  mining.  The  lands , 

have  been  and  remain  open  to  mineral 

leasing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Champ  Vaughan,  BLM,  Oregon  State 

Office,  P.O.  Box  2965,  Portland.  Oregon 

97208,  503-231-6905. 

SUPPtEMENTARY  INFORMATION:  Notice  of 

Department  of  Agriculture,  Forest 
Service  application  OR  10970  for 
withdrawal  and  reservation  of  land  was 
published  as  FR  Doc.  74-11064  of  the  issue 
of  May  14, 1974.  The  purpose  of  the 
proposed  withdrawal  is  to  protect  the 
Sparks-Devils  Lakes  Recreation  Site 
located  near  Bend  in  central  Oregon.  • 
The  applicant  agency  has  cancelled  the 
application  in  its  entirety  which  includes 
the  following  described  lands: 

Willamette  Meridian 

Deschutes  National  Forest 
T.  18  S.,  R.,  8  E.. 

A  tract  of  land  in  the  following 
subdivisions,  excepting  a  strip  of  land 
withdrawn  as  the  Cascade  Lakes  Road  Zone 
by  FLO  2751; 

Sec.  4,  SV4SEV4; 

Sec.  9.  NE^; 

Sec!  lb.  NwV*  and  SEV4; 

Sec.  11.  NEVi.  NMsNW'A,  SWV^NWVi, 
NWV4SWV4.  SV4SV4,  NEy4SEy4; 

Sec.  12.  SWV4SW%; 

Sec.  14; 

Sec.  15.  £%; 

Sec.  22,  NEV4NEy4: 

Sec.  23,  WV4. 

The  areas  described  aggregate  2.330  acres 
in  Deschutes  County. 

At  8:30  a.m.  on  December  18, 1987, 
subject  to  valid  existing  rights,  the 
provisions  of  other  existing 
withdrawals,  and  the  requirements  of 
applicable  law,  the  land  shall  be  opened 
to  location  and  entry  under  the  United 
States  mining  laws.  Appropriation  of 
lands  described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 
B.  UVelle  Black. 

Chief  Branch  of  Lands  and  Minerals 
Operations. 

Dated:  November  3. 1987. 
|FR  Doc.  87-26472  Filed  11-16-87;  8:45  am] 

WLLING  COOE  43ia-33-M 


(OR-943-0S-4220-10;  GP-08-013:  OR- 
111591 

Termination  of  Proposed  Withdrawal 
and  Reservation  of  Land;  Oregon 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice.  _ 

SUMMARY:  The  Department  of 
Agriculture.  Forest  Service,  has 
cancelled  its  application  to  withdraw 
certain  lands  for  the  Bachelor  Butte  and 
the  Todd  Lake  Recreation  Areas.  This 
action  will  open  approximately  2,291 
acres  to  mining.  The  lands  have  been 
and  remain  open  to  mineral  leasing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Champ  Vaughan,  BLM,  Oregon  State 
Office,  P.O.  Box  2965.  Portland,  Oregon 
97208,  503-231-6905. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
Department  of  Agriculture,  Forest 
Service  application  OR  11159  for 
withdrawal  and  reservation  of  land  was 
published  as  FR  Doc.  75-12568  of  the 
issue  of  May  13. 1975.  The  purpose  of 
the  proposed  withdrawal  is  to  protect 
the  Bachelor  Butte  and  the  Todd  Lake 
Recreation  Areas  located  in  the 
Deschutes  National  Forest,  southwest  of 
Bend,  in  central  Oregon.  The  applicant 
agency  has  cancelled  the  application  in 
its  entirety  which  includes  the  following 
described  lands: 

Willamette  Meridian 

Deschutes  National  Forest 
Bachelor  Butte  Recreation  Area 

T.  18  S.,  R.  8  E.. 

Sec.  13.  S%SEy4: 

Sec.  24,  NEMi. 
T.  18  S.,  R.  9  E., 

Sec.  16,  WViSWy4; 

Sec.  17,  all.  excepting  a  strip  of  land 
withdrawn  as  the  Cascade  Lakes  Road 
Zone  by  PLO  2751; 

Sec.  18,  lots  3  and  4,  EV4  and  E'/iW  V2. 
excepting  a  strip  of  land  withdrawn  for 
the  Cascade  Lakes  Road  Zone  by  PLO 
2751; 

Sec.  19,  lot  4.  N'/4NEy4  and  NEy4NWy4; 

Sec.  20,  N'ANVi,  N'/i!SWV4NEy4.  SEy4NEy4, 
NV2SWy4NWy4.  NEy4SEy4NWy4,  and 
Ny2NWy4SEy4NWy4,  excepting  a  strip  of 
land  withdrawn  as  the  Cascade  Lakes 
Road  Zone  by  PLO  2751; 

Sec.  21,  NWy4.  and  the  NEy4SWy4 
excepting  a  strip  of  land  withdrawn  as 
the  Cascade  Lakes  Road  Zone  by  PLO 
2751; 

Sec.  28.  NWV4NEy4,  S'ANEy4.  NEy4SE'/.N 
Wy4.  S'-^SEy4NWy4.  and  SEy4,  excepting 
a  strip  of  land  withdrawn  as  the  Cascade 
Lakes  Road  Zone  by  PLO  2751: 

Sec.  29.  NEy4SEy4SEy4  and  SViSE'ASE'i: 

Sec.  30.  SWy4SEy4SEy4: 

Sec.  31,  NWy4NEy4NEy4  and  SV2NEy4N 

Ey4. 
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Todd  Lake  Recreation  Area 
T.  18  S.,  R.  9  E.. 

Sec.  7.  SEy4SWV^  and  SV^SEy4. 

The  areas  described  aggregate 
approximately  2,291  acres  in  Deschutes 
County. 

At  8:30  a.m.  on  December  18, 1987, 
subject  to  valid  existing  rights,  the 
provisions  of  other  existing 
withdrawals,  and  the  requirements  of 
applicable  law,  the  land  shall  be  opened 
to  location  and  entry  under  the  United 
States  mining  laws.  Appropriation  of 
lands  described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

B.  UVelle  Black. 

Chief  Branch  of  Lands  and  Minerals 
Operations. 

Dated:  November  3, 1987. 
[FR  Doc.  87-26473  Filed  11-16-87;  8:45  am] 

BILLMG  COOE  4310-33-M 


[OR-943-0e-4220-1 1;  GP-08-020;  ORE- 
05047} 

Proposed  Continuation  of  Withdrawal; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

summary:  The  U.S.  Army  Corps  of 
Engineers  proposes  that  a  withdrawal 
continue  for  an  additional  100  years  and 
requests  that  the  lands  involved  remain 
closed  to  surface  entry  and  mining  but 
be  opened  to  mineral  leasing  subject  to 
Department  of  Army  concurrence. 

for  further  information  contact: 

Champ  Vaughan.  BLM.  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208.  503-231-6905. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 

Army  Corps  of  Engineers  proposes  that 
the  withdrawal  made  by  Public  Land 
Order  No.  1808  of  February  27. 1959. 
continue  for  a  period  of  100  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat  2751. 43  U.S.C.  1714.  The 
lands  involved  are  described  as  follows. 


Willamette  Meridian 

Willamette  National  Forest 

T.  16  S.,  R.  4V4  E, 
Sec.  21,  lots  1  and  2; 
Sec.  25,  the  north  10  chains  of  lot  1. 
T.  16  S.,  R.  5E., 
Sec.  19,  lots  4,  8  and  SWV4: 
Sec.  29.  SViSWy4SWy4; 
Sec.  30,  NWy4NEy4,  SV4NEy4.  Ny2NWy4. 
SEy4NWy4,  NEy4SWy4,  S%SWV4.  and 
SEy4; 
Sec  31,  EV4  and  EV4NWy4; 
Sec.  32.  NVi,  SWy4.  NV4NEy4SEy4,  and 
WM!SEy4. 
T 17  S.,  R.  5  E..  unsurveyed. 

Sec.  4,  SMiSwy4.  NEy4,  swy4Nwy4. 
Nwy4SEy4Nwy4,  s%SEy4NWV4, 

NytSW\4,  Wy2NEy4SEy4,  and 

NWy4SEy4; 
Sec.  5,  NWy4NEy4,  SV4NEy4,  WV4, 

NW!SEy4,  and  SWy4SEy4; 
Sec.  6.  NEy4,  EV^SEy4.  and  E>4W^SEV4: 
Sec.  7,  EV4NEy4  and  NEy4SEy4: 
Sec.  8.  W^NEVi,  S%SEy4NEy4,  NWy4, 

and  SW. 
Sec.  9,  WMiNWy4SWy4; 
Sec.  17.  EV4,  EV4WV4.  E%WV4NW%. 

EM!NWyiSWy4.  and  SWy4SWy4; 
Sec.  20,  EV^,  NV^NWyi,  SE^iNW^.  and 

EMiE%SWy4; 
Sec.  21,  WViSWy4SWy4: 
Sec.  28,  WVU4WV;NWy4  and  WViWViS 

Wy4; 
Sec.  29,  NEy4,  E>^SEy4,  and  EV4NWy4SEy4; 
Sec.33,NWy4NWy4. 
The  areas  described  aggregate 
approximately  4,973.84  acres  in  Lane  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Cougar  Lake  Reservior 
Project  The  withdrawal  currently 
segregates  the  lands  from  operation  of 
the  public  land  laws  generally,  including 
the  mining  laws  and  mineral  leasing 
laws.  The  Department  of  the  Army 
request  no  changes  in  the  purposes  or 
segregative  effect  of  the  withdrawal 
except  that  the  lands  be  opened  to 
operation  of  the  mineral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  tiiis  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawal  will  be 
continued  and  if  so,  for  how  long.  The 
final  determination  on  the  continuation 
of  the  withdrawal  will  be  published  in 
the  Federal  Register.  The  existing 


withdrawal  will  continue  until  such  final 

determination  is  made. 

B.  Lavelle  Black, 

Chief  Branch  of  Lands  and  Minerals 

Operations. 

Dated:  November  3. 1987. 
[FR  Doc.  87-26474  Filed  11-16-87;  8:45  am] 

MLUNO  CODE  4310-33-N 


[OR-943-08-4220-11;  GP-4M-022:  ORE- 
016850  (WASH)] 

Proposed  Continuation  of  Withdrawal; 
Washington 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice. 

summary:  The  U.S.  Army  Corps  of 
Engineers  proposes  that  a  withdrawal 
for  the  Little  Goose  and  Lower  Granite 
Lock  and  Dam  Projects  continue  for  an 
additional  83  years.  The  lands  involved 
would  remain  closed  to  surface  entry 
and  mining  and  open  mineral  leasing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Champ  Vaughan,  BLM.  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208.  503-231-6905. 

The  U.S.  Army  Corps  of  Engineers 
proposes  that  Public  Land  Order  No. 
3971  of  April  4, 1966,  be  continued  for  a 
period  of  83  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat.  2751. 
43  U.S.C.  1714. 

The  lands  involved  are  located 
approximately  20  miles  north  of  Dayton. 
Washington  along  the  Snake  River  and 
on  unsurveyed  islands  within  the  river, 
and  aggregate  approximately  353.65  acre 
within  Tps.  13  N.,  Rs.  38,  and  40  E.,  and 
Tps.  14  N..  Rs.  40,  41. 42  and  43  E.,  W.M.. 
Columbia,  Garfield  and  Whitman 
Counties,  Washington. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Little  Goose  Lock  Dam 
project  and  a  portion  of  the  Lower 
Granite  Lock  and  Dam  Project.  The 
withdrawal  segregates  the  lands  from 
operation  of  the  public  land  laws 
generally,  including  the  mining  laws  but 
not  the  mineral  leasing  laws.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
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determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawal  will  be 
continued  and  if  so,  for  how  long.  The 
Rnal  determination  on  the  continuation 
of  the  withdrawal  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawal  will  continue  until  such  final 
determination  is  made. 
B.  LaVeUe  Black. 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

Dated:  Noveml)er  3, 1987. 
|FR  Doc.  87-26475  Filed  11-16-87; 

MLUNG  CODE  4310-33-M 


National  Park  Service 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following      ! 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  7, 1987.  Pursuant  to  §  60.J3  of 
36  era  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by 
December  2, 1987. 
Carol  D.  ShuU. 
Chief  of  Registration.  National  Register. 

GEORGIA 

Bulloch  County 

Register.  Olh'ff.  William  W.,  Farm.  New  Hope 
Rd. 

Chattooga  County 

Georgia  Site  No.  9CC43 

KANSAS 

Marion  County 

Lincolnville,  Bethel  School.  County  Rd. 

NEW  JERSEY 

Hudson  County 

Jersey  City.  Harsimus  Cove  Historic  District. 
RonRhly  bounded  by  Grove  Dr.,  Bay  &  First 
Sts..  Jersey  Ave..  Second,  &  Coles  Sts 

TEXAS 

Travis  County 

Austin.  State  Lunatic  .Asylum.  4110 
Guadalupe 


VIRGINIA 
Loudoun  County 

Leesburg,  Nichols.  Edward,  House.  330  W. 
Market  St. 

|FR  Doc.  87-26357  Filed  11-16-87;  8:45  am] 

BILUNG  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-385  and  386 
(Preliminary)] 

Granular  Polytetrafluoroethylene 
Resin  From  Italy  and  Japan 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  preliminary 
antidumping  investigations  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-385  and  386  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Italy  and  Japan  of  granular 
polytetrafluoroethylene  resin  (hereafter 
granular  PTFE), '  provided  for  in  item 
445.54  of  the  Tariff  Schedules  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  As  provided  in  section  733(a),  the 
Commission  must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  December  21, 1987. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  Part  207,  Subparts  A  and  B 
(19  era  Part  207),  and  Part  201,  subparts 
A  through  E  (19  Cra  Part  201). 
EFFECTIVE  DATES:  November  6, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Hinshaw  (202-523-6620),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  701  E  Street  NW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 


'  Imports  of  PTFE  fine  powders  and  PTFE 
aqueous  dispersions  are  not  covered  by  these 
investigations. 


gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-523-0161. 

SUPPLEMENTARY  INFORMATION:  . 

Background:  These  investigations  are 
being  instituted  in  response  to  a  petition 
filed  on  November  6, 1987,  by  E.I.  Du 
Pont  de  Nemours  &  Co.  Inc.,  Wilmington, 
DE. 

Participation  in  the  investigations: 
Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
era  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  LisL-  Pursuant  to  S  201.11(d)  of 
the  Commission's  rules  (19  Cra 
201.11(d)),  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  wtih  §§  201.16(c)  and 
207.3  of  the  rules  (19  Cra  201.16(c)  and 
207.3),  each  document  filed  by  a  party  to 
the  investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  or  service. 

Conference:  The  Director  of 
Operations  of  the  Commission  has 
scheduled  a  conference  in  connection 
with  these  investigations  for  9:30  a.m.  on 
December  1, 1987,  at  the  U.S. 
International  Trade  Commission 
Building.  701  E  Street  NW.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Jennifer 
Hinshaw  (202-523-6620)  not  later  than 
November  25, 1987,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  submissions:  Any  person  may 
submit  to  the  Commission  on  or  before 
December  3, 1987,  a  written  statement  of 
information  pertinent  to  the  subject  of 
the  investigations,  as  provided  in 
§  207.15  of  the  Commission's  rules  (19 
CFR  207.15).  A  signed  original  and 
fourteen  (14)  copies  of  each  submission 
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must  be  filed  with  the  Secretary  of  the 
Commission  in  accordance  with  §  201.8 
of  the  rules  (19  Cra  201.8).  AH  written 
submissions  except  for  confidential 
business  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submittted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submisssions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  Cra  201.6). 

Authority:  These  investigations  are 
being  conducted  under  authority  of  the 
Tariff  Act  of  1930.  title  VII.  This  notice  is 
published  pursuant  to  §  207.12  of  the 
Commission's  rules  (19  Cra  207.12). 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

Issued:  November  10, 1987. 
[FR  Doc.  87-28453  Filed  11-16-87;  8:45  am] 

BUXING  CODE  702(M»-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Portland  Cement  Assn. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act"),  the 
Portland  Cement  Association  ("PCA") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  invoking  the 
Act's  provisions  damages  under 
specified  circumstances.  Specifically, 
PCA  advised  that  the  Phoenix  Cement 
Company  became  a  member  effective 
October  1. 1987. 

Accordingly,  at  present  the  members 
of  the  PCA  are  those  companies  listed 
below: 

United  States 

Aetna  Cement  Corporation 
Alaska  Basic  Industries 
Ash  Grove  Cement  Company 
Ash  Grove  Cement  West.  Inc. 
Blue  Circle  Atlantic.  Inc. 
Blue  Circle,  Inc. 
Blue  Circle  West,  Inc. 
Calaveras  Cement  Company 


CalMat  Co. 

Capitol  Aggregates.  Inc. 

Capitol  Cement  Corporation 

Continental  Cement  Company 

Davenport  Cement  Company 

Dragon  Products  Company 

Dundee  Cement  Company 

Hawaiian  Cement 

Ideal  Basic  Industries,  Inc. 

Phoenix  Cement  Company 

Rinker  Materials  Corporation 

Independent  Cement  Corporation 

Lafarge  Corporation 

Lehigh  Portland  Cement  Company 

LoneStar-Falcon 

Lone  Star  Industries,  Inc. 

Medusa  Cement  Corporation 

Missouri  Portland  Cement  Company 

The  Monarch  Cement  Company 

Moore  McCormack  Cement,  Inc. 

Northwest  States  Portland  Cement  Co. 

Rochester  Portland  Cement  Corporation 

St.  Marys  Peerless  Cement  Company 

St.  Marys  Wisconsin  Inc. 

The  South  Dakota  Cement  Plant 

Southwestern  Portland  Cement 

Company 
Tarmac-LoneStar.  Inc. 
Tilbury  Cement  Company 

Canada 

Canada  Cement  Lafarge  Ltd. 
Federal  White  Cement  Ltd. 
Ideal  Cement  Company  Ltd. 
Inland  Cement  Limited 
Lake  Ontario  Cement  Limited 
North  Star  Cement  Limited 
St.  Lawrence  Cement  Inc. 
St.  Marys  Cement  Corporation 
Tilbury  Cement  Limited 

In  addition,  the  following  equipment 
suppliers  are  involved  as  "Participating 
Associates,"  together  with  PCA 
members,  in  the  activities  of  the 
Manufacturing  Process  Subcommittee  of 
PCA's  General  Technical  Committee: 
Baker-Dolomite  (DBCA) 
C-E  Raymond 

Holderbank  Consulting  Ltd. 
Humboldt  Wedag  Company 
F.L  Smidth  and  Company 
Claudius  Peters,  Inc. 
Polysius  Corp. 
The  Fuller  Company 

On  January  7, 1985,  PCA  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  (the  "Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  on  Feburary  5, 

1985,  50  ra  5015.  On  March  14. 1985, 
August  13, 1985,  January  3, 1986, 
February  14, 1986,  May  30, 1986,  July  10, 

1986,  December  31, 1986,  February  3. 

1987,  April  17. 1987.  June  3, 1987,  July  29. 
1987  and  August  6. 1987.  PCA  filed 
additional  written  notifications.  The 
Department  published  notices  in  the 


Federal  Register  in  response  to  these 
additional  notifications  on  April  10. 1985 
(50  FR  14175),  September  16, 1985  (50  FR 
37594).  February  4. 1986  (51  ra  4440), 
March  12, 1986  (51  FR  8573),  June  27. 
1986  (51  ra  23479),  August  14, 1986  (51 
ra  29173),  February  3, 1987  (52  FR  3356), 
March  4, 1987  (52  FR  6635),  May  14, 1987 
(52  FR  18295),  July  10. 1987  (52  FR  28183), 
August  26, 1987  (52  ra  32185), 
respectively. 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  87-26494  Filed  11-16-87;  8:45  am] 
MLUNG  COOE  4410-01-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Virgin  Islands  Standards;  Notice  of 
Approval 

1.  Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  Cra  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  September  11, 1973,  notice  was 
published  in  the  Federal  Register  (38  FR 
24896)  of  the  approval  of  the  Virgin 
Islands  plan  and  adoption  of  Subpart  S 
to  Part  1952  containing  the  decision.  The 
Virgin  Islands  State  plan  was  granted 
final  approval  under  section  18(e)  of  the 
Act,  effective  April  17, 1984. 

The  Virgin  Islands  plan  provides  for 
the  adoption  of  Federal  standards  as 
Virgin  Islands  standards  by  reference. 
The  authority  to  adopt  such  standards  is 
contained  in  Title  3,  Section  940,  of  the 
Virgin  Islands  Code.  Health  standards 
are  adopted  for  application  in  the  public 
sector. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted 
supplements,  and  incorporated  as  part 
of  the  plan.  State  certification 
documenting  promulgation  of  State 
standards  comparable  to  29  Cra  Parts 
1915, 1916  and  1917  Consolidation  of 
Standards,  Occupational  Safety  and 
Health  Standards  for  Shipyard 
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Employment:  Final  Rule,  as  published  in 
the  Fedacal  Rtpatet  (47  FR 16964)  dated 
April  20, 1962;  Comnwrdal  Diving 
Standards.  29  CFR  1910.430,  as 
published  in  the  Fadenl  Register  (51  FR 
33033)  dated  September  18, 1988: 
Acddent  IVevention  Tags,  29  CFR 
1910.145.  as  pd}tiafaed  in  the  Federal 
Rflgislar  (51  FR  332S1)  dated  Septembo- 
19, 1986;  and  Hazardous  Waste 
Operations  and  Emergency  Response; 
Interim  Final  Rule.  29  CFR  1910.12a  as 
published  in  the  Federal  Register  (51  FR 
45654]  dated  December  19, 1986. 

These  standards  which  are  contained 
in  the  Virgin  Islands  Rules  and 
Regulations  24  V.IILR.  36(b)l  and  36(b)5 
were  promulgated  by  resolution  adopted 
by  the  Virgin  Islands  Department  of 
Labor  on  ]une  23, 1987  pursuant  to  Title 
24,  Virgin  Islands  Code,  Section  38(bjL 

2.  Decision  | 

Having  reviewed  the  Virgin  Islands 
Regulations  providing  for  the  adoption 
of  Federal  standards  by  reference,  it  has 
been  determined  that  Virgin  Islands 
Regulations  are  identical  to  Federal 
standards  and  accordingly  are 
approved. 

3.  Locatioa  of  Sappleraeat  for  lospectioo 
and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approval  plan,  may  be 
inspected  and  copied  during  the  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  201  Varick 
Street,  Room  67a  New  York.  NY  10014; 
Office  of  the  Director  for  Federal-State 
Operations,  Room  N3700, 200 
Constitution  Avenue  NW..  Washington, 
DC  202ia  Department  of  Labor. 
Government  of  the  Virgin  Islands, 
Uronigans  Cade,  Charlotte  Amalie.  St. 
Thomas,  V.L  00601,  and  at  Hospital 
Street  Christiansted,  St.  Croix,  V.I. 
00820. 

4.  Public  Participation 

Under  29  CFR  1953^c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Virgin  Islands  plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
Law  meeting  requirements  for  public 
participation. 


2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirement  of  State  Law  and  further 
participation  would  be  unnecessary. 

The  decision  is  effective  November  17, 
1987. 

(Sec.  18.  Pub.  L  91-596,  84  Stat.  160B  (29 
U.S.C.  667)) 

Signed  at  New  York  City,  New  York,  this 
twenty  sixth  day  of  October  1987. 
James  W.  Stanley, 
Acting  Regional  AdminisUvtor. 
[FR  Doc.  87-26433  Filed  11-16-87;  8:45  am] 

BILUNG  CODE  4S10-26-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

National  Endowment  for  the  Arts;  Arts 
in  Education  Advisory  Panel;  MeeUng 

Pursuant  to  section  10(a](2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (Arts  in 
Schools  Basic  Education  Grants  Section] 
to  the  National  Council  on  the  Arts  will 
be  held  on  December  1, 1987.  from  8:30 
a.m.-8:00  p.m..  and  on  December  2, 1987, 
from  9:00  a.m.-4:00  p.m.  in  room  714  of 
the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  1, 1987  from 
3:40-6:30  p.m.  and  on  December  2,  from 
2:00-4.00  p.m.  The  topics  for  discussion 
will  be  Five- Year  Plan  and  policy  issues. 

The  remaining  sessions  of  this 
meeting  on  December  1, 1987,  from  8:30 
a.m.-3:20  p.m.  and  6:30-8:00  pjn.,  and 
December  2. 1987,  from  9:00  a.m.-12 
noon  are  for  the  purpose  of  review, 
discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1960,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9](B)  of 
section  552b  of  Title  5,  United  States 
Cede. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW.,  Washington 
DC  2050a  202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 


Further  information  with  reference  to 
this  meeting  can  be  obtained  form  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  202/682-5433. 

November  la  1967. 
Yvonne  M.  Sabine, 

Acting  Director,  Council arfd  Panel 
Operations,  National  Endowment  for  the  Arts. 
(FR  Doc.  87-26415  Filed  11-16-67;  8:45  am] 

BILUNQ  CODE  T$3T-«1-« 


National  Endowment  for  the  Arts; 
Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Orchestra  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  November  30. 1987.  from  9:00 
a.m.-6:30  p.m..  December  1-3. 1987.  from 
9:00  a.m.-7:15  p.m.  and  on  December  4. 
1987.  from  9:00  a.m.-5:30  p.m.  in  room 
M-14  of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  4. 1987  from 
10:30  a.m.-12:00  p.m.  The  topics  for 
discussion  will  be  guidelines  and  policy 
issues. 

The  remaining  sessions  of  this 
meeting  on  November  30, 1987.  from  9:00 
a.m.-6:30  p.m..  December  1-3, 1987.  from 
9:00  a.m.-7:15  p.m.  and  on  December  4, 
1987.  from  9:00  ajn.-lOJO  a.m.  and 
12:30-5:30  p.m.  are  for  the  purpose  of 
review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  an^nded. 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Regista  of 
February  13. 198a  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506,  202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
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Endowment  for  the  Arts.  Washington, 

DC  20506.  or  call  202/682-5433. 

November  10. 1987. 

Yvonne  M.  Sabine, 

Acting  Director.  Council  and  Panel 

Operations.  National  Endowment  for  the  Arts. 

(FR  Doc.  87-26416  Filed  11-16-87;  8:45  am] 

BtLUNO  CODE  7S37-01-M 


National  Endowment  on  The  Arts;  ' 
Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Museum  Purchase  Plan 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  December  1. 1987, 
from  9:00  a.m.-5:30  p.m.  in  room  730  of 
the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  S,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  (202)  682-5433. 

November  10. 1987. 
Yvonne  M.  Sabine, 

Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  87-26417  Filed  11-16-87;  8:45  am] 

BILUNG  CODE  7S37-01-II 

National  Endowment  for  the 
Humanities. 

agency:  National  Endowment  for  the 

Humanities. 

action:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office,  1100  Pennsylvania 
Avenue  NW..  Washington.DC  20506: 


FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities.  Washington.  DC  20506: 

SUPPLEMENTARY  INFORMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;  or  (3) 
information  the  disclosure  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency 
action:  pursuant  to  audiority  granted  me 
by  the  Chairman's  Delegation  of 
Authority  to  Close  Advisory  Committee 
meetings,  dated  January  15, 1978. 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

(1)  Date:  December  1-2, 1987. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Higher  Education — 
Central  Disciplines,  submitted  to  the 
Division  of  Education  Programs,  for 
projects  beginning  after  December  1988. 

(2)  Date:  December  1. 1987. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
American  History  I,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1988. 

(3)  Date:  December  1, 1987, 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Sociology.  Psychology,  and  Education, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1988. 

(4)  Date:  December  2. 1987. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Modem  European  History  and  Politics. 


submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1988. 

(5)  Date:  December  2. 1987. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in  British 
Literature,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1988. 

(6)  Date:  December  3. 1987. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Foreign  Languages  and  Literatures;  and 
Linguistics,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1988. 

(7)  Date:  December  3. 1987. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
African.  Asian,  and  Latin  American 
History,  and  Comparative  Politics, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1988. 

(8)  Date:  December  4. 1987. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Philosophy  I.  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  May  1988. 

(9)  Date:  December  4. 1987. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in  Music, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1988. 

(10)  Date:  December  7. 1987. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Political  Science,  Economics,  Law  and 
Jurisprudence,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  May  1988. 

(11)  Date:  December  8, 1987. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Modem  British  and  American  Literature, 
submitted  to  the  Division  of  Fellowship 
and  Seminars,  for  projects  beginning 
after  May  1988. 

(12)  Date:  December  8, 1987. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316. 
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Program:  His  meeting  will  review , 
Summer  Stipeiid«  applications  in  { 
Archaeology;  Ancient  Medieval;  and 
Early  Modem  European  History, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1988. 

(13)  Date:  December  9, 1987. 
Time:  8:30  a.m.  to  5:30  pjn. 
Room:  316l 
Program:  This  meeting  will  review^ 

Summer  Stipends  applications  in 
Religious  Studies,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1988. 

(14)  Date:  December  10. 1987. 
Time:  8:30  a.m.  to  5:30  pjn. 
Room:  315. 
Program:  This  meeting  will  review 

Summer  Stipends  applications  in  French 
and  Italian  Languages  and  Literatures; 
and  Classics,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  May  1988. 

(15)  Date:  December  10, 1987. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316. 
Program:  This  meeting  will  revieW 

Summer  Stipends  applications  in 
Philosophy  11,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  May  1988. 

(16)  Date:  December  11, 1987. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316. 
Program:  This  meeting  viiW  review 

Summer  Stipends  applications  in 
American  Literature,  submitted  to  the 
Division  of  Fellowships  aiul  Seminars, 
for  projects  beginning  after  May  1988. 

(17)  Date:  December  14, 1987. 
Time:  8:30  a.m.  to  5:30  p.m.  i 
Room:  315.  | 
Program:  This  meeting  will  review 

Summer  Stipends  applications  in  Art 
History,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  198& 

(18)  Date:  December  15, 1987. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Communications,  Rhetoric.  Theater,  and 
Film,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1968. 

(19)  Date:  December  15, 1987. 
Time:  8:30  a.m.  to  5:30  p.m.  j 
Room:  316.  I 
Program:  This  meeting  will  review 

Summer  Stipends  applications  in 
Spanish  and  Latin  American  Languages 
and  Literatures;  Comparative  Literature; 
Literary  Theory  and  Criticism,  submitted 
to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after 
May  1988. 

(20)  Date:  December  16, 1987. 


Time:  8:30  a.m.  to  5:30  pjn. 

Room:  316. 

Program:  This  meeting  will  review 
Summer  Stipends  apptications  in 
Anthropology  and  Folklore,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after 
May  1988. 

(21)  Date:  December  17, 1987. 

Time:  8:30  a  jn.  to  5:30  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
American  History  II,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1988. 
Stephen  J.  McQeary. 

Advisory  Committee  Management  Officer. 
|FR  Doc  87-aM46  Filed  11-1&-67: 8:45  am] 

BILLING  CODE  7SM-«1-II 


NATIONAL  MEDIATION  BOARD 

Appointment  of  Members  to  the 
Performance  Review  Board 

Notice  is  hereby  given  in  accordance 
with  5  U.S.C.  4314  of  the  membersbip  of 
the  National  Mediation  Board's 
Performance  Review  Board  fiH"  the 
position  of  Executive  Director.  The 
members  are  as  follows: 

Mrs.  Helen  M.  Witt,  Chairman. 
National  Mediation  Board,  Washington. 
DC. 

Mr.  Howard  W.  Solomon.  Executive 
Director,  Federal  Service  Impasses 
Panel,  Washington,  DC. 

Mr.  John  Q  Truesdale,  Executive 
Secretary,  National  Labor  Relations 
Board,  Washington.  DC. 
EFFECTIVE  DATE:  November  2. 1987. 
FOR  FURTHER  MFORMATIOM  CONTACn 
Mr.  Charles  R.  Barnes.  Executive 
Director,  1425  K  Stiwet.  NW.. 
Washington,  DC  20572,  (202)  523-595a 

By  direction  of  the  National  Mediation 
Board. 
Charles  R.  Barnes, 

Executive  Director. 

(FR  Doc.  87-28476  Filed  11-16-87;  8:45  am) 

BILUNG  COOE  7S50-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-413  and  50-414] 

Duke  Power  Co.,  et  al.;  Issuance  of 
Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  32  to  Facility  Operating 
License  No.  NPF-35,  and  Amendment 
No.  23  to  Facility  Operating  License 


NPF.^52,  issued  to  Duke  Power 
Company,  et  ai.,  (the  licensee),  which 
revised  the  Technical  Specifications  for 
operation  of  the  Catawba  Nuclear 
Station,  Units  1  and  2.  (the  facility) 
located  in  York  County.  South  Carolina. 
The  amendments  were  effective  as  of 
the  date  of  issuance. 

The  amendments  modified  the 
Technical  Specifications  to  permit 
operation  up  to  full  power  with  the 
Upper  Head  Injection  Accumulator 
System  removed. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Eneigy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  tiie 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Opportunity  for  Prior 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
August  27, 1987  (52  FR  32365).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  concluded  that  an 
environmental  impact  statement  is  not 
warranted  because  there  will  be  no 
environmental  impact  attributable  to  the 
action  beyond  that  which  has  been 
predicted  and  described  in  the 
Commission's  Final  Environmental 
Statement  for  the  facility  dated  January 
1983. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  June  12, 1987,  and 
supplemented  June  23  and  August  12, 
1987,  (2)  Amendment  No.  32  to  License 
No.  NPF-35.  (3)  Amendment  No.  23  to 
License  No.  NPF-52,  and  (4)  the 
Commission's  related  Safety  Evaluation 
and  Environmental  Assessment.  All  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
and  at  the  York  County  Library.  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730.  A  copy  of  items  (2),  (3)  and  (4) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  I/II. 

Dated  at  Bethesda,  Maryland,  this  10th  day 
of  November  1987. 
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For  the  Nuclear  Regulatory  Comfflission. 
Kahtan  N.  |abbour. 

Project  Manager.  Project  Directorate  11-3. 
Division  of  Reactor  Projects  l/ll. 
(FR  Doc  87-26493  Filed  11-16-87;  8:45  am) 

BILUNG  CODE  TSM-OI-H 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 
Wednesday,  December  9. 1967 
Wednesday,  December  16, 1987 

These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  Room  5A06A.  Office 
of  Personnel  Management  Building.  1900 
E  Sti^et  NW.,  Washington.  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  EntiUement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 
Annually,  the  Committee  publishes  for 


the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehenisve  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  1340, 1900  E  Sh-eet 
NW.,  Washington,  DC  20415  (202)  632- 
9710. 

Thomas  E.  Anfinson, 

Chairman.  Federal  Prevailing  Rate  Advisory 
Committee. 
November  la  1987. 

[FR  Doc.  87-26432  Filed  11-16-87;  8:45  am] 
BILLMG  CODE  632S.41-II 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission.  Office  of 
Consumer  Affairs  and  Information 
Services.  450  Fifth  Sti-eet.  NW., 
Washington,  DC  20549. 

Revised 

Rule  204-2  [17  CFR  275.204-2] 
File  No.  270-215 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  0MB  approval  proposed 
amendments  to  Rule  204-2  under  the 
Investment  Advisers  Act  of  1940.  Rule 
204-2  is  the  recordkeeping  rule 
applicable  to  all  registered  investment 
advisers  ("advisers").  There  are 
approximately  12,000  advisers  subject  to 
the  recordkeeping  rule  which  requires 
approximately  224  burden  hours  per 
year  per  adviser. 

Comments  should  be  submitted  to 
OMB  Desk  Officer  Robert  Neal,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 


Room  3228  NEOB,  Washington,  DC 

20503. 

Jonathan  G.  Katz. 

Secretory. 

November  5. 1987. 

(FR  Doc.  87-26434  Filed  11-16-87:  8:45  am) 

BILUNG  COOE  MIO-OI-M 

[Release  Na  34-25104;  File  No.  4-260] 

Self-Regulatory  Organizations;  Order 
Approving  Amendment  to  Plan  Filed 
by  the  American  Stock  Exchange  for 
Reporting  Minor  Disciplinary  Rule 
Violations 

The  American  Stock  Exchange,  Inc. 
("Amex")  submitted,  on  June  9, 1987, 
copies  of  a  proposed  amendment  to  its 
minor  rule  violation  plan,  pursuant  to 
section  19(d)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
19d-l(c){2)  thereunder. » The 
Commission  previously  approved  a 
minor  rule  violation  plan  filed  by  the 
Amex.*  which  relieves  the  Exchange  of 
the  prompt  reporting  requirements  of 
Rule  19d-l  for  violations  of  rules  listed 
pursuant  to  the  plan.' 

The  proposed  amendment  increases 
the  fines  that  may  be  imposed  under  the 
Amex  minor  rule  violation  plan.  Prior  to 
the  amendment,  fmes  for  violations  of 
rules  listed  pursuant  to  the  plan  ranged 
from  $50  for  a  first  offense  to  $500  for  a 
sixth  offense  within  a  rolling  six-month 
period.  Further,  after  the  sixth  offense, 
the  respondent  member  or  member 
organization  could  not  dispose  of  the 
action  pursuant  to  the  plan,  but  instead 
was  required  to  appear  before  the 
Exchange's  Disciplinary  Committee.  The 
fine  schedule  will  now  be  $100  for  a  first 
offense,  $300  for  a  second  offense,  and 
$500  for  a  third  offense  within  the  six- 
month  period.  By  doing  away  with  the 
fourth  through  sixth  offense  categories, 
the  schedule  now  mandates  that  a 
member  or  member  organization  appear 


'  See  Securities  Exchange  Act  Release  No.  21013 
(June  1. 19B4)  49  FR  Z3838.  The  Commission  adopted 
amendments  to  paragraph  (c)  of  Rule  19d-l  to  allow 
self-regulatory  organizations  ("SRO")  to  submit  for 
Commission  approval  plans  for  the  abbreviated 
reporting  of  minor  rule  violation.  Under  these 
amendments,  any  disciplinary  action  taken  by  the 
SRO  for  violation  of  an  SRO  rule  that  has  been 
designated  a  minor  rule  violation  pursuant  to  the 
plan  shall  not  be  considered  "final"  for  purposes  of 
section  19(d)(1)  of  the  Act  if  the  sanction  imposed 
consists  of  a  Hne  not  exceeding  S2.500  and  the 
sanctioned  person  has  not  sought  an  adjudication 
including  a  hearing,  or  otherwise  exhausted  his  or    / 
her  administrative  remedies. 

*  See  Securities  Exchange  Ad  Release  No.  21918 
(April  3. 19BS)  SO  FR  1406& 

'  See  17  CFR  240.19d-l(c)(2).  By  deeming 
unadjudicated,  minor  violations  as  not  fmal.  the 
Commission  permits  the  Amex  to  report  violations 
on  a  periodic,  as  opposed  to  immediate,  basis. 


BEST  COPY  AVAILABLE 
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before  the  disciplinary  Committee  after 
three  offenses.  Recognizing  the  need  for 
flexibility,  the  schedule  permits  the 
assessment  of  a  lesser  fine  of  $50  or  a 
maximum  fine  of  $500  for  the  first 
offense,  or  a  miximum  $500  fine  for  a 
second  offense,  if  the  Floor  Governor  or 
Exchange  O^icial  determines  that  the 
circumstances  of  the  violation  warrant 
such  a  fine.  Finally,  the  amendment 
codifies  the  Exchange's  right  to  bring 
formal  or  summary  charges,  instead  of 
using  the  minor  rule  violation  plan, 
against  a  member  or  member 
organization  for  violations  of  rules  listed 
under  the  plan. 

Notice  of  the  proposed  amendment 
was  given  by  the  issuance  of  a     j 
Commission  release  (Securities 
Exchange  Act  Release  No.  24813,  August 
18. 1987)  and  by  publication  in  the 
Federal  Register  (52  FR  32223,  August  26, 
1987).  No  comments  were  received 
regarding  the  proposal. 

The  Commission  finds  that  the 
proposed  amendments  to  the  Amex 
minor  rule  violation  plan  are  consistent 
with  the  Act,  specifically  section  19  and 
the  rules  and  regulations  thereunder. 
The  amendments  increase  the  utility  of 
the  plan  as  a  compliance  tool  while 
maintaining  proper  levels  of  investor 
protection  and  reporting,  thereby 
permitting  the  Commission  to  effect  its 
regulatory  oversight  of  the  SRO 
compliance  process. 

It  is  therefore  ordered,  pursuant  to 
Rule  19d-l(c)(2)  under  the  Act,  that  the 
proposed  amendment  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
November  9. 1987. 
(FR  Doc.  87-26437  Filed  11-16-87:  8:45  am] 

BILLING  COM  WIO-OI-M 


[ReteaM  No.  34-25106;  File  No.  SR-Amex- 
S7-111 

Setf-Regulatory  Organizations;  Partial 
Approval  of  Proposed  Rule  Change  by 
ttte  American  Stock  Exctiange,  Inc. 
Relating  to  Quarterly  Reporting  of 
Minor  Disciplinary  Rule  Violations 

The  American  Stock  Exchange,  Inc. 
("Amex")  submitted,  on  June  9, 1987, 
copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19-4  thereunder,*  to 


'  15  use.  788(b). 

*  17  cm  240.196-4  (1986). 


-I    .MA 


revise  the  rules  of  the  Amex  relating  to 
the  Exchange's  Minor  Rule  Infraction 
Fine  System  ("minor  rule  violation 
plan").  In  particular,  the  proposal    , 
changes  the  fine  schedule  for  rules 
contained  within  the  minor  rule 
violation  plan,  and  clarifies  the  right  of 
the  Exchange  to  bring  formal  or 
summary  charges  against  a  member 
instead  of  bringing  the  action  pursuant 
to  the  minor  rule  plan.^ 

In  1984.  the  Commission  adopted 
amendments  to  paragraph  (c)  of  Rule 
19d-l  to  allow  self-regulatory 
organizations  ("SROs")  to  submit,  for 
Commission  approval,  plans  for  the 
abbreviated  reporting  of  minor  rule 
violations.*  The  Commission  previdusly 
approved  such  a  plan  filed  by  the 
Amex.*  The  plan  relieves  the  Amex  of 
the  current  reporting  requirements 
imposed  under  section  19(d)(1)  for  those 
violations  listed  under  the  plan.  The 
Amex  plan  provides  that  the  Exchanges 
may  designate  violations  of  certain  rules 
as  minor  rule  violations."  The  Exchange 


*  The  Amex  filing  also  contains  a  proposal  to 
eliminate  any  fine  maximum  pursuant  to  Amex 
disciplinary  procedures.  The  Commission  is 
considering  that  aspect  of  the  filing  separately,  in 
connection  with  a  substantially  similar  filing  by  the 
New  York  Stock  Exchange  (SR-NYSE-67-8).  The 
Amex  has  consented  to  this  bifurcation  of  the  filing 
and  has  extended  the  period  of  time  for  Commission 
consideration  of  the  fine  maximum  aspect  of  the 
proposal.  See  letter  from  |.  Bruce  Ferguson. 
Assistant  Vice  President,  Amex,  to  Sharon  Lawson, 
Branch  Chief.  Division  of  Market  Regulation,  SEC. 
dated  September  2. 1987. 

*  See  Securities  Exchange  Act  Release  No.  21013 
(June  1. 1984).  49  FR  23838.  Pursuant  to  paragraph 
(c)(1)  of  Rule  19d-l.  an  SRO  is  required  to  file 
promptly  with  the  Commission  notice  of  any  "fmal" 
disciplinary  action  taken  by  the  SRO.  Pursuant  to 
paragraph  (c)(2)  of  Rule  19d-l.  any  disciplinary 
action  taken  by  the  SRO  for  violation  of  an  SRO 
rule  that  has  been  designated  a  minor  rule  pursuant 
to  the  plan  shall  not  be  considered  "final"  for 
purposes  of  section  19(d)(1)  of  the  Act  if  the 
sanction  imposed  consists  of  a  fme  not  exceeding 
$2,500.  and  the  sanctioned  person  has  not  sought  an 
adjudication,  including  a  hearing,  or  otherwise 
exhausted  his  or  her  administrative  remedies.  By 
deeming  an  unadjudicated.  minor  violation  as  not 
final,  the  Commission  permits  the  SRO  to  report 
these  violations  on  a  periodic,  as  opposed  to 
immediate,  basis. 

*  See  Securities  Exchange  Act  Release  No.  21918 
(April  3, 1985)  50  FR  14068. 

*  The  following  rules  are  included  within  the 
Amex  plan:  (1)  Failure  by  a  specialist  to  be 
represented  at  the  trading  post  at  scheduled  times 
to  answer  inquiries  regarding  the  status  of  orders 
and  to  resolve  equity  DK  notices:  (2)  failure  by  the 
specialist  to  respond  to  inquiries  regarding 
unreported  PER/AMOS  market  orders:  (3)  failure  to 
submit  option  trade  comparison  data  by  specified 
deadlines:  (4)  failure  to  be  present  to  resolve 
rejected  options  trades:  and  (5)  failure  to  provide 
options  audit  trail  information. 


may  impose  a  fine,  not  to  exceed  $2,500, 
on  any  member  or  member  organization 
for  a  violation  of  a  delineated  rule. 
Actions  adjudicated  pursuant  to  the 
plan  are  reported  to  the  Commission  on 
a  quarterly  basis.  If  the  member  or 
member  organization  contests  the 
charge,  the  charge  is  referred  to  the 
Exchange's  Disciplinary  Committee  for  a 
hearing  pursuant  to  Exchange  rules. 

The  Amex  proposes  to  amend  the  fine 
structure  of  its  plan  by  raising  the 
amounts  on  fines  and  limiting  the 
number  of  repeat  offenses  that  can  be 
processed  pursuant  to  the  plan. 
Previously,  members  could  be  fined  from 
$50  for  a  first  offense  to  $500  for  a  sixth 
offense  within  a  rolling  six-month 
period.  After  a  sixth  violation  within  the 
period,  charges  had  to  be  brought 
pursuant  to  full  disciplinary 
proceedings.  Pursuant  to  the  present 
amendments,  the  Amex  may  now  fine  a 
member  $100  for  a  first  offense,  $300  for 
a  second  offense,  and  $500  for  a  third 
offense  within  the  six-month  period. 
Further,  a  member  must  now  appear 
before  the  Exchange  Disciplinary 
Committee  after  three,  rather  than  six. 
offenses  within  the  six-month  period. 
The  amendments  also  clarify  that  the 
Exchange  has  the  right  to  impose  a 
lesser  fine  of  $50  or  a  maximum  fine  of 
$500  for  a  first  offense,  or  the  maximimi 
fine  of  $500  for  a  second  offense,  if  the 
Floor  Governor  or  Exchange  Official 
determines  that  the  circumstances 
warrant  such  a  response.  Finally,  the 
amendment  codifies  the  right  of  the 
Exchange  to  bypass  the  minor  rule 
violation  system  and  bring  formal  or 
summary  charges  for  violations  of  rules 
listed  pursuant  to  the  plan. 

Notice  of  the  proposed  rule  change 
was  given  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  24709.  July  16, 
1987)  and  by  publication  in  the  Federal 
Register  (52  FR  27603.  July  22. 1987).  One 
comment  was  received  regarding  the 
Amex  filing.'  but  it  is  not  pertinent  to 
those  aspects  of  the  filing  considered  for 
approval  in  this  Release. 

The  Commission  has  considered  the 
Amex  proposal  in  light  of  the  Act  and 
the  rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Pursuant  to  that  review,  the 
Commission  finds  that  the  amendments 
conform  to  sections  6(b)(6)  and  6(b)(7)  of 

the  Act  *  in  that  they  continue  to 


'  See  letter  from  Dennis  H.  Greenwald,  Chairman, 
Federal  Regulation  Committee.  Securities  Industry 
Association,  to  Jonathan  G.  Katz.  Secretary,  SEC, 
dated  August  5. 1987. 

•  15  U.S.C.  78f(b)(7). 


maintain  a  fair  procedure  for  the 
disciplining  of  members  for  violations  of 
exchange  rules.  In  this  regard,  the 
increased  fines  will  act  as  a  more 
forceful  deterrent  to  violations  of  Amex 
rules,  yet  are  still  low  enough  to  warrant 
summary  type  disciplinary  procedures. 
This  is  also  consistent  with  the  intent  of 
the  Commission  in  promulgating  Rule 
19d-l(c)(2)  in  that  the  amended  fine 
structure  will  provide  the  Amex  with 
greater  flexibility  and  thereby  make  its 
minor  rule  violation  plan  a  more 
effective  compliance  and  disciplinary 
tool,  while  still  conforming  to  the  $2,500 
fine  maximum  imposed  under 
subparagraph  (c)(2).  Further,  the 
addition  of  the  provision  allowing  the 
Exchange  to  remove  violations  from  the 
minor  rule  system  and  bring  formal  or 
summary  charges  is  consistent  with  the 
investor  protection  interests  of  section 
19(d)  of  the  Act  and  codifies  a  right  the 
Commission  contemplated  in 
promulgating  Rule  19d-l{c)(2). 

Based  on  the  above,  the  Commission 
finds  that  the  proposed  amendments 
considered  here  are  consistent  with  the 
requirements  of  the  Act.  and  specifically 
sections  6  and  19  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  under  the  Act  that  the 
proposed  rule  changes  be.  and  hereby 
are.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz. 

Secretary. 

Dated:  November  9, 1987. 
[FR  Doc.  87-26436  Filed  11-16-87;  8:45  am] 
WLUNO  CODE  M1|y-01-M 


IRelease  No.  34-25107;  Hl«  No.  SR-NSCC- 
87-11] 

National  Securities  Clearing  Corp^ 
Proposed  Rule  Change  Relating  to  an 
Amendment  to  Rules  Concerning 
Fuliy-Paid-For  Account;  FHing  and 
Immediate  Effectiveness 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  October  1, 1987  NSCC  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by 
NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  NSCC's  Procedures  by  adding 
the  Statement  of  Policy  attached  as 
Exhibit  1  to  Addendum  G  of  the 
Procedures. 

II.  Self-Regidatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Pursuant  to  NSCC's  rules  and 
procedures.  NSCC  provides  its 
participants  the  ability  to  anticipate 
deliveries  of  securities  from  NSCC's 
Continuous  Net  Settlement  ("CNS") 
allocation  in  order  to  make  deliveries, 
usually  to  customers.  If  securities  are 
not,  in  fact,  allocated,  and  if  the 
participant  thus  would  be  out  of 
compliance  with  the  customer 
segregation  requirements  of  SEC  Rule 
15c3-3.  the  participant  may  instruct 
NSCC  to  move  its  CNS  long  position 
from  its  General  Account  to  a  "Fully- 
Paid-For  Account."  In  so  doing,  the 
Corporation  charges  the  participant's 
settlement  account  the  value  of  the  long 
position  and  maintains  the  collected 
fimds  in  a  segregated  account. 

NSCC  has  been  requested  by  the 
industry  (represented  by  the  New  York 
Stock  Exchange-sponsored  Joint 
Industry  Rule  15c3-3  Committee),  the 
staff  of  the  Securities  and  Exchange 
Commission  and  by  the  Depository 
Trust  Company  ("DTC")  to  expand  the 
Fully-Paid-For  Account  concept  on  a 
temporary  basis. '  Specifically,  similar  to 
the  CNS  allocation  situation  described 
above,  an  NSCC-DTC  participant  may 
want  to  make  a  securities  delivery  in 
anticipation  of  borrowing  stock.  If  the 
stock,  in  fact  is  not  borrowed,  the 


■  See  Letter  dated  September  &  1987.  from 
Michael  Macchiaroli.  Assistant  Director,  Division  of 
Market  Regulatioa  SEC  to  Michael  Minikes.  Co- 
Chairman,  NYSE-Sponsored  Joint  Industr}'  15c3-3 
Committee. 


participant  may  inadvertently  be  out  of 
compliance  with  Rule  15c3-3. 

While  DTC  currently  is  developing  a 
"Customer  Segregation"  system  to 
address  this  problem,  NSCC 
understands  that  it  may  take 
approximately  18  months  before  the 
system  is  operational.  In  the  interim, 
NSCC  has  been  requested  to  provide  a 
Fully-Paid-For  Account  service  with 
respect  to  anticipated  stock  borrows. 

In  light  of  these  requests,  NSCC  has 
adopted  a  Statement  of  Policy  to  its 
Fully-Paid-For  Account  procedures.  The 
procedures  contained  in  the  Statement 
would  allow  an  NSCC-DTC  member  to 
instruct  NSCC  to  charge  the  member's 
settlement  account  for  130%  of  the  value 
of  securities  the  member  anticipated 
borrowing,  but,  in  fact,  did  not  receive. 
NSCC  will  segregate  these  funds 
pursuant  to  the  restrictions  imposed  on 
other  funds  collected  with  respect  to  the 
Fully-Paid-For  Account.^ 

While  NSCC  understands  that  SEC 
and  DTC  will  require  that  this  account 
be  updated  on  a  weekly  basis,  NSCC 
will  provide  the  ability  to  update  it 
daily;  in  the  event  an  account  is  not 
updated  on  a  given  day,  the  account  will 
be  maintained  at  its  then-current  level. 
NSCC  will  offer  this  service  until  DTCs 
Customer  Segregation  system  is 
operational. 

The  proposed  rule  change  will 
facilitate  the  ability  of  members  to  make 
deliveries  of  securities  while  protecting 
customer  securities.  NSCC  believes  that 
the  proposal  will  promote  the  prompt 
and  accurate  clearance  and  settlement 
of  securities,  will  assure  the 
safeguarding  and  control  of  securities 
and  funds  which  are  in  the  custody  and 
control  of  NSCC,  and  will  foster 
cooperation  and  coordination  with  other 
person  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 
Thus,  the  proposal  is  consistent  with  the 
requirements  of  the  Securities  Exchange 
Act  of  1934,  as  amended  ("Act"),  and  the 
rules  and  regulation  thereunder 
applicable  to  NSCC. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 


'  See  I.etler  dated  May  10. 1984.  from  Michael 
Macchiaroli,  Assistant  Director.  Division  of  Market 
Regulation,  SEC.  to  Robert  {.  Wokkmr,  Senior  Vice 
President  and  General  Counsel.  NSCC. 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  comments  on  the  proposed  rule 
change  have  been  solicited  or  received. 
NSCC  will  notify  the  Securities  and 
Exchange  Commission  of  any  written 
comments  received  by  NSCC. 


UMI 


III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timin|g  for 
Cominission  Action  | 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Conmiission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filings  will  not  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  File 
No.  SR-NSCC-87-11  and  should  be 
submitted  by  December  8. 1987. 

For  the  Cominission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

Dated:  November  9, 1987. 

Exhibit  1— Statement  of  Policy 

Pursuant  to  the  Fully-Paid-For 
Account  Procedures,  the  Corporation 
currently  permits  participants  making 
deliveries  via  DTC's  PDQ  System,  in 


effect,  to  anticipate  deliveries  of 
securities  through  NSCC's  CNS 
allocation.  If  securities  the  participant 
anticipates  receiving  in  fact  are  not 
received,  the  participant  can  instruct  the 
Corporation  to  move  all  or  part  of  the 
CNS  long  valued  position  from  the  CNS 
General  Account  A  to  the  Fully-Paid-For 
Account  E  to  maintain  compliance  with 
SEC  Rule  15c3-3.  In  so  doing,  the 
Corporation  charges  the  participant  the 
value  of  that  position  and  maintains  the 
collected  funds  in  a  segregated  account. 

A  similar  situation  arises  when 
participants  make  deliveries  at  DTC  in 
anticipation  of  receiving  borrowed 
stock.  If  the  borrowed  stock  in  fact  is 
not  received,  it  could  result  in  a 
participant  inadvertently  being  out  of 
compliance  with  Rule  15c3-3.  The 
Corporation  understands  that  DTC  is 
developing  a  "Customer  Segregation" 
system  to  assist  participants  in 
controlling  their  DTC  positions  to 
prevent  this  occurrence.  While  DTC  is 
developing  this  system,  however,  the 
Corporation  has  been  requested  by  the 
Securities  and  Exchange  Commission 
("SEC"),  the  New  York  Stock  Exchange 
sponsored  Joint  Industry  Rule  15c3-3 
Committee,  and  DTC  to  offer  an  interim 
procedure  to  provide  a  facility  to 
collateralize  deficits  created  by  the 
failure  to  receive  borrowed  securities. 
The  SEC  has  agreed  to  permit 
participants  to  rely  on  the  expected 
receipt  of  borrowed  securities  to  process 
DTC  deliveries  if  they  properly 
collateralize  any  resulting  deficits  at 
NSCC. 

In  light  of  these  requests,  the 
Corporation  has  adopted  the  following 
temporary  extension  of  its  Fully-Paid- 
For  Account  Procedures  until  DTC 
implements  its  Customer  Segregation 
System: 

•  Each  day,  by  the  time  specified  by 
the  Corporation,  a  participant  may 
instruct  the  Corporation  to  charge  its 
settlement  account  by  a  specified  sum. 
This  sum  shall  be  130%  of  the  value  of 
the  securities  the  firm  anticipated,  but 
did  not  receive,  from  a  stock  borrow. 

•  The  Corporation  shall  so  charge  the 
participant's  settlement  account  and  will 
establish  a  Stock  Loan  Fully-Paid-For 
(SLFPF)  Account  for  the  participant. 

•  Each  day  the  participant  may-report 
a  new  amount  to  the  Corporation  with 
respect  to  the  SLFPF  account:  we 
understand,  however,  that  at  this  time 
the  SEC  will  require  only  that  the  SLFPF 
Account  be  updated  weekly.  Upon 
receipt  of  such  new  amount  the 
Corporation  will  debit  and  credit  the 
participant's  settlement  account  and 
SLFPF  account  to  establish  the  new 
position.  In  the  event  that  the 


participant  does  not  provide  new 
instructions,  the  Corporation  will 
maintain  the  SLFPF  account  at  the  then- 
current  level. 

In  establishing  a  position  in  the  SLFPF 
account,  it  is  the  responsibility  of  each 
participant  to  calculate  the  appropriate 
dollar  value  that  should  be  on  deposit  in 
the  account  and  to  provide  appropriate 
instructions  to  the  Corporation.  The 
Corporation  will  not  have  the  ability  or 
the  responsibility  to  verify  the  amount 
on  deposit  and  will  not  process 
instructions  that  do  not  provide  the 
dollar  value. 
|FR  Doc.  87-26435  Filed  11-16-87:  8:45  am) 

BILUNG  CODE  (010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending 
November  6, 1987 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  408. 
409,  412,  and  414.  Answers  may  be  filed 
within  21  days  of  date  of  filing. 

Docket  No.  45261 

Parties:  Members  of  International  Air 

Transport  Association 
Date  Filed:  November  2. 1987 
Subject:  Composite  Currency 

Resolutions 
Proposed  Effective  Date:  February  1, 

1988 

Docket  No.  45262 

Parties:  Members  of  International  Air 

Transport  Association 
Date  Filed:  November  2, 1987 
Subject:  Cargo  Rates  Board 
Proposed  Effective  Date:  November  1, 

1987 

Docket  No.  45263 

Parties:  Members  of  International  Air 

Transport  Association 
Date  Filed:  November  2, 1987 
Subject:  Iceland  Airport  Tax 
Proposed  Effective  Date:  November  5, 

1987 

Docket  No.  45264 

Parties:  Members  of  International  Air 

Transport  Association 
Date  Filed:  November  3, 1987 
Subject:  Passenger  Service  Conference 
Proposed  Effective  Date:  April  1. 1987 

Docket  No.  45272 

Parties:  Members  of  International  Air 
Transport  Association 


Date  Filed:  November  5. 1987 
Subject:  Canada  Add-On  Fares 
Proposed  Effective  Date:  April  1. 1988 

Docket  No,  45273 

Parties:  Members  of  International  Air 

Transport  Association 
Date  Filed:  November  6, 1987 
Subject-  Rate  Levels  from  Lebanon 
Proposed  Effective  Date:  November  2, 

1987 
Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
[FR  Doc.  87-26442  Filed  ll-lft-87;  8:45  am] 

BILLING  CODE  4910-62-11 


Application  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed 
During  tiie  Week  Ended  November  6, 
1987 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  etseq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45268 

Dated  Filed:  November  5, 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  3. 1987. 

Description:  Application  of  Executive 
Aviation  Services  (Nigeria)  Limited, 
pursuant  to  section  402  of  the  Act  and 
Subpart  Q  of  the  Regulations,  applies  for 
a  foreign  air  carrier  permit  authorizing  it 
to  engage  in  charter  foreign  air 
transportation  of  property  and  mail 
between  Chicago,  Illinois;  Miami, 
Florida;  and  New  York.  New  York  and 
Lagos,  Kano  and  Port  Harcourt,  Nigeria, 
via  certain  optional  intermediate  points, 
with  all  flights  to  the  U.S.  originating  or 
terminating  in  Nigeria. 
Phyllis  T.  Kaylor. 

Chief  Documentary  Services  Division. 
[FR  Doc.  87-26441  Filed  11-16  -87:  8:45  am) 

BILUNG  CODE  4>10-62-M 


Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RICA);  Special 
Committee  150— Minimum  System 
Performance  Standards  for  Vertical 
Separation  Above  Flight  Level  290; 
17th  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  150  on  Minimum 
System  Performance  Standards  for 
Vertical  Separation  above  Flight  Level 
290  to  be  held  on  December  7-9, 1987,  in 
the  RTCA  Conference  Room.  One 
McPherson  Square,  1425  K  Street,  NW., 
Suite  500,  Washington.  DC,  commencing 
at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Remarks;  (2) 
approval  of  the  16th  meeting  minutes;  (3) 
review  and  discuss  EUROCAE  Working 
Group  #30  activities;  (4)  working  group 
reports;  (5)  FAA  Technical  Center  data 
analysis  review;  (6)  resolution  of  MSPS 
issues;  (7)  implementation  issues;  (8) 
update  of  related  activities;  (9)  review  of 
draft  MSPS;  (10)  review  program 
schedule;  (11)  task  assignments;  (12) 
other  business;  (13)  date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square, 
1425  K  Street  NW.,  Suite  500, 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  pubhc  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  at  Washington,  DC,  on  November  5, 
1987. 

Herbert  P.  Goldstein, 

Designated  Officer. 

[FR  Doc.  87-26422  Filed  11-16-87;  8:45  am) 

BILUNG  CODE  491fr-13-M 

Airborne  Passive  Thunderstorm 
Detection  Systems 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  availability  of 
technical  standard  order  (TSO)  and 
request  for  comment. 

summary:  The  proposed  TSO-CllOa 
prescribes  the  minimum  performance 
standard  that  Airborne  Passive 
Thunderstorm  Detection  Systems  must 


meet  in  order  to  be  identified  with  the 
TSO  marking  "TSO-CllOa.". 

DATE:  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
February  12. 1987. 

ADDRESS:  Send  all  comments  on  the 
draft  technical  standard  order  to: 
Federal  Aviation  Administration. 
Technical  Analysis  Branch,  AWS-120. 
Aircraft  Engineering  Division.  Office  of 
Airworthiness— File  No.  TSO-CllOa. 
800  Independence  Avenue  SW., 
Washington.  DC  20591; 
or  deliver  comments  to:  Room  335,  800 
Independence  Avenue  SW., 
Washington.  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACr. 

Ms.  Bobbie  J.  Smith.  Technical  Analysis 
Branch.  AWS-120,  Aircraft  Engineering 
Division.  Office  of  Airworthiness, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591.  Telephone  (202) 
267-9546. 

Comments  received  on  the  proposed 
TSO  may  be  examined,  before  and  after 
the  comment  closing  date,  at  Room  335, 
FAA  Headquarters  Building  (FOB-lOA), 
800  Independence  Avenue  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  final 
TSO. 
Background 

Proposed  TSO-CllOa  will  include 
revised  Marking  and  Data  Requirements 
for  airborne  passive  thunderstorm 
detection  systems.  Also,  the  proposed 
TSO  incorporates  Radio  Technical 
Commission  for  Aeronautics  (RTCA) 
Document  No.  DO-191.  dated  May  1986. 
for  the  minimum  performance  standard, 
RTCA  Document  No.  DO-178A  dated 
March  1985,  for  the  software 
requirement  test  procedures,  and  RTCA 
Document  No.  DO-160B,  for  the 
environmental  standards. 
How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO  may  be 
obtained  by  contacting  the  person  under 
"For  Further  Information  Contact." 
TSO-CllOa  references  Radio  Technical 
Commission  for  Aeronautics  (RTCA) 
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Document  No.  DO-191.  dated  May  1986, 
for  the  minimum  performance,  standard, 
RTCA  Document  No.  DO-178A.  dated 
March  1985,  for  the  software 
requirement  test  procedures,  and  RTCA 
Document  No.  DO-160B  for  the 
environmental  standards.  RTCA 
Document  Nos.  DO-191,  DO-178A,  and 
DO-160B  may  be  purchased  from  the 
Radio  Technical  Commission  for 
Aeronautics  Secretariat.  One 
McPherson  Square.  1425  K  Street  NW.. 
Suite  500.  Washington,  DC  20005. 

Issued  in  Washington,  DC,  on  October  28, 
1987. 

John  K.  McGrath. 

Acting  Manager,  Aircraft  Engineering 
Division.  Office  of  Airworthiness. 
|FR  Doc.  87-26423  Filed  11-18-87;  8:45  am] 

WLUNG  CODE  4*10-t3-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requtrements  Submitted  to  0MB  for 
Review 

Date:  November  12, 1967. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the  i 

submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue  NWj., 
Washington,  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number:  1557-0081 
Form  Number:  FFIEC  031-034 
Type  of  Review:  Revision 
Title:  Reports  of  Condition  and  Income 
(Interagency  Call  Report] 
Description:  Reports  are  filed      I 
pursuant  to  12  U.S.C.  161  and  164.  Data 
are  used  to  monitor  the  financial 
condition  and  earnings  performance  of 
individual  banks  as  well  as  the  entire 
banking  industry.  Data  are  also  used  for 
research,  program  planning,  and  OCC 
publications. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or  i 
organizations  | 
Estimated  Burden:  707,500  hours 

Clearance  Officer:  Eric  Thompson 
(202]  447-1632,  Comptroller  of  the 
Currency,  5th  Floor,  L'Enfant  Plazai 
Washington,  DC  20219.  i 

OMB  Reviewer:  Milo  Sunderfauf  (202] 
395-«880,  O^ice  of  Management  and 


Budget,  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Moigan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  26464  Filed  11-16-87;  8:45  am] 
MLUNG  CODE  4aM-2S-M 


Public  Information  Collection 
Requirements  Sut>mitted  to  OMB  for 
Review 

Date:  November  10, 1967. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  the 
following  public  information  collection 
requirement(8)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511.- 
Copies  of  the  submis8ion(s]  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
2224,  Main  Treasury  Building,  15th  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1002 
Form  Number  8621 
Type  of  Review:  Resubmission 
Title:  Retxim  by  a  Shareholder  of  a 
Passive  Foreign  Investment  Company 
or  Qualified  Electing  Fund 
Description:  Form  8621  is  used  by 
shareholders  of  foreign  investment 
companies.  Shareholders  of  passive 
investment  companies  use  Form  8621  to 
report  distributions  from  the  fund,  and  a 
deferred  tax  amount  when  an  excess 
distribution  is  made.  Shareholders  of 
qualified  electing  funds  are  taxed  on 
current  income  from  the  fund.  The  IRS 
uses  Form  8621  to  verify  that 
shareholders  have  included  the  correct 
amount  of  income  from  these  entities. 
Respondents:  Individuals  or  households. 

Businesses 
Estimated  Burden:  9,173  hours 
OMB  Number:  1545-0140 
Form  Number.  22\0l2210  F 
Type  of  Review:  Resubmission 
Title:  Underpayment  of  Estimated  Tax 
by  Individuals  (2210]  and 
Underpayment  of  Estimated  Tax  by 
Farmers  and  Fishermen  (2210  F] 
Description:  This  form  is  used  by 
taxpayers  to  determine  whether  they  are 
subject  to  the  penalty  and  to  compute 
the  penalty  if  it  applies.  The  Service 
uses  this  information  to  determine 
whether  the  taxpayer  is  subject  to  the 
penalty  and  also  to  verify  the  penalty 
amount. 


Respondents:  Individuals  or  households. 

Businesses 
Estimated  Burden:  701,424  hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  87-26465  Filed  11-16-87;  8:45  am] 
BILUNO  CODE  4aiO-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  10, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545- 
Form  Number  8603 
Type  of  Review:  New 
Title:  Low-Income  Housing  Credit 
Disposition  Bond 

Description:  TTiis  form  is  needed  per 
IRC  section  42(j)(6)  to  post  bond  and 
waive  the  recapture  requirement  under 
section  42(j)  in  the  case  of  disposition  of 
a  building  on  which  the  low-income 
housing  credit  was  claimed.  Internal 
Revenue  regulations  §  301.7101-1 
requires  that  the  posting  of  a  bond  must 
be  done  on  the  appropriate  form  as 
determined  by  the  Internal  Revenue 
Service. 
Respondents:  Individuals  or  households. 

Businesses,  Small  businesses 
Estimated  Burden:  4,909  hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202]  395-6880,  Office  of  Management 
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and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Moigan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  87-26466  Filed  11-16-87;  8:45  am) 

BILUNQ  CODE  4«10-2S4I 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545- 
Form  Number  None 
Type  of  Review:  New 
Title:  Opinion  Survey  of  Taxpayers 
Contacting  IRS  Taxpayer  Service 

Description:  The  data  collected  will 
be  used  to  determine  if  the  IRS  meets 
the  taxpayer's  need  in  providing 
assistance  on  tax  related  matters,  to 
plan  for  short  and  long  range  assistance 
programs,  and  to  assess  the  impact  of 
taxpayer  assistance  on  voluntary 
compliance.  The  sample  will  be  selected 
from  taxpayers  who  have  requested 
assistance  from  IRS. 

Respondents:  Individuals  or  households 
Estimated  Burden:  3,600  hours 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue 
NW..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3206.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  87-26467  Filed  11-16-87;  8:45  am] 

BILLING  CODE  4<ia-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  10, 1987. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
8ubmi88ion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0256 

Form  Number  941c  and  941c  PR 

Type  of  Review:  Extension 

Title:  Statement  to  Correct  Information 

Description:  This  form  is  used  by 
employers  to  correct  previously  reported 
PICA  or  income  tax  data.  It  may  be  used 
to  support  a  credit  or  adjustment 
claimed  on  a  current  return  for  an  error 
in  a  prior  return  period.  The  information 
is  used  to  reconcile  wages  and  taxes 
previously  reported  or  used  to  support  a 
claim  for  refund  credit  or  adjustment  of 
PICA  or  income  tax. 

Respondents:  Individuals  or  households. 
State  or  local  governments.  Farms, 
Businesses,  Federal  agencies, 
Nonprofit  institutions,  Small 
businesses 

Estimated  Burden:  685,665  hours 
Clearance  Officer:  Garrick  Shear  (202) 

535-4297,  Internal  Revenue  Service, 

Room  5571, 1111  Constitution  Avenue, 

NW.,  Washington.  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf  (202) 

395-6880,  Office  of  Management  and 

Budget.  Room  3208.  New  Executive 

Office  Building,  Washington,  DC  20503. 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  87-26488  Filed  11-16-87;  8:45  am) 

BILLING  CODE  M10-2S-M 


VETERANS  ADMINISTRATION 

Agency  Form  Letter  Under  OMB 
Review 

agency:  Veterans  Administration. 


action:  Notice. 


The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  of  staff  office  issuing  the 
form  letter,  (2)  the  title  of  the  form  letter, 
(3)  the  agency  form  letter  number,  if 
applicable,  (4)  a  description  of  the  need 
and  its  use,  (5)  how  often  the  form  letter 
must  be  filled  out,  (6)  who  will  be 
required  or  asked  to  report.  (7)  an 
estimate  of  the  number  of  responses,  (8] 
an  estimate  of  the  total  number  of  hours 
needed  to  fill  out  the  form  letter,  and  (9) 
an  indication  of  whether  section  3504(h) 
of  Pub.  L  96-^11  applies. 
ADDRESSES:  Copies  of  the  form  letter 
and  supporting  documents  may  be 
obtained  from  Patti  Viers,  Agency 
Clearance  Officer  (732),  Veterans 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420.  (202)  233- 
2146.  Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey.  Office  of  Management  and 
Budget.  726  Jackson  Place  NW., 
Washington.  DC  20503,  (202)  395-7316. 

Dates:  Comments  on  the  information 
collection  should  be  directed  to  the  OMB 
Desk  Officer  within  30  days  of  this  notice. 

Dated:  November  10, 1987. 

By  direction  of  the  Administrator. 
Frank  E.  Lalley, 

Director,  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Request  to  Mortgage  Company  for 
Amount  of  Unpaid  Mortgage. 

3.  VA  Form  Letter  29-712. 

4.  This  information  is  used  to  request 
the  amount  of  the  unpaid  mortage  from 
the  lending  institution  with  whom  the 
veteran  carries  his/her  mortage.  The 
information  on  the  form  is  required  by 
law. 

5.  On  occasion. 

6.  Businesses  or  other  for-profiL 

7.  450  responses. 

8.  75  hours. 

9.  Not  applicable. 

[FR  Doc.  87-26463  Filed  11-16-87;  8:45  am] 

BILUNO  CODE  S320-01-M 
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This  section  o<  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b<e)(3). 


FARM  CREOrr  AOMINISTfMTION 
SUMMARY:  Notice  is  hereby  given 
pursuant  to  the  Government  in  the 
Sunshine  Act  {5  U.S.C.  552b{e)(3)),  of  the 
forthcoming  special  meeting  of  the  Farm 
Credit  Administration  Board  (BoardJ. 
DATE  AND  TIME:  The  meeting  is         i 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean, 
Virginia,  on  November  18, 1987,  &om 
10:00  a.m.  until  such  time  as  the  Board 
may  conclude  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Hill,  Secretary  to  the  Farm 
Credit  Administration  Board,  1501  Farm 
Credit  Drive.  McLean,  Virginia  22102- 
5090  (703-883-4003). 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive.  McLean. 
Virginia  22102-5090. 

SUFFIEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  will  be  closed  to  the 
public.  The  matters  to  be  considered  at 
the  meeting  are: 

1.  Summary  Prior  Approvals; 

2.  Final  Amendments  to  Borrower  Rights 
Regulations.  12  CFR  Part  614: 

'  3.  Certification  Under  §  4.28(])  of  the 
Farm  Credit  Act  of  1971.  as  amended: 

'  4.  Examination  and  Enforcement  Matters; 
and 

'  5.  Legislative  Update. 

Dated:  November  12. 1987. 
David  A.  Hill, 
Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc  87-26491  Filed  11-12-87;  4:49  pm| 

aiLLMG  CODE  t7tl8-01-«l 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting  i 

Pursuant  to  the  provisions  of       | 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(eH2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Tuesday. 
November  10. 1987,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L.  William 


UMI 


*  Session  closed  to  the  public— exempt  pursuant 
to  5  U.S.C.  5S2(c)  (4).  (8)  and  (9). 


Seidman,  seconded  by  Director  C.C. 
Hope,  Jr.  (Appointive),  concurred  in  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matters: 

Recommendation  regarding  the 
Corporation's  assistance  agreement  with  an 
insured  bank. 

Rescission  of  an  Order  approving  the 
application  of  Delaware  Trust  Company, 
Wilmington,  Delaware,  for  consent  to  merge 
with  Interim  Delaware  Trust  Company. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6),  (c)(8). 
(c)(g)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4).  (c)(6).  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  November  12, 1987. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 
Deputy  Executive  Secretary. 
[FR  Doc.  87-26567  Filed  11-13-87;  2:33  pm] 

nUUNG  COOC  6714-«1-« 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

"FEDERAL  REGISTER"  CrTATION  OF 
PREVIOUS  ANNOUNCEMENT:  52  FR  42759, 
November  6, 1987. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10:00  a.m.,  Thursday, 
November  12. 1987. 

CHANGES  IN  THE  MEETING:  One  of  the 

items  announced  for  inclusion  at  this 
meeting  was  consideration  of  any 
agenda  items  carried  forward  from  a 
previous  meeting;  the  following  such 
closed  item(s)  was  added: 

Preliminary  consideration  of  testimony  on 
banking  issues.  (This  item  was  originally 
announced  for  a  closed  meeting  on  November 
12, 1987.) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 


Date:  November  12. 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  87-26484  Filed  11-12-87;  4:13  pm] 

BILLING  CODE  6210-OI-M 

NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  November  16,  23,  30, 

and  December  7, 1987. 

PLACE:  Commissioners'  Conference 

Room,  1717  H  Street,  NW.,  Washington. 

DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  16 

Thursday,  November  19 

2:30  p.m. 

Briefing  on  EEO  Program  (Public  Meeting) 
4:00  p.m. 
Affirmation/Disucssion  and  Vote  (Public 

Meeting) 
a.  Response  to  Pending  Motions  Before  the 
Commission  in  the  Seabrook  Proceeding 
(Tentative) 

Week  of  November  23 — ^Tentative 

Wednesday.  November  25 

10:00  a.m. 
Discussion/Possible  Vote  on  Full  F'ower 
Operating  License  for  Palo  Verde-3 
(Piiblic  Meeting)  (Tentative) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  November  30 — ^Tentative 

Monday,  November  30 

2:00  p.m. 
Briefing  by  Combustion  Engineering  on 
New  Standardized  Plants  (Public 
Meeting) 

Tuesday,  December  1 

10:00  a.m. 
Briefing  on  Status  of  Implementation  of 
Fitness  for  Duty  Program  (Public 
Meeting) 
2:00  p.m. 
Briefing  on  New  Westinghouse 
Standardized  Plants  (Public  Meeting) 

Wednesday.  December  2 

3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  Decemlier  7 — Tentative 

Thursday.  December  10 

3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 


time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERVV  THE  STATUS  OF  MEETINGS 

CALL  (RECORDING):  (202)  634-1498. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Andrew  Bates  {202J  634- 

1410. 

Andrew  L  Bates. 

Office  of  the  Secretary. 

November  12, 1987. 

(FR  Doc.  87-26584  Filed  11-13-87;  3:48  pm) 

BILLING  CODE  7590-01-M 


POSTAL  SERVICE 

By  telephone  vote  on  November  9. 
1987,  a  majority  of  the  Board  members 
voted  to  close  t(J  public  observation  a 
meeting  of  the  Board  scheduled  for 
December  7, 1987.  The  meeting  will  be 
held  at  U.S.  Postal  Service  headquarters, 
475  L'Enfant  Plaza,  SW.,  Washington, 
DC.  The  meeting  will  concern 
consideration  of  two  major  capital 
investment  projects. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Griesemer.  McConnell 
Nevin.  Pace.  Peters.  Ryan  and  Setrakian; 
Postmaster  General  Tisch;  Deputy 
Postmaster  General  Coughlin;  Secretary 
for  the  Board  Harris;  and  General 
Counsel  Cox. 

The  Board  of  Governors  has 
determined  that,  pursuant  to  section 
552(c)(9)(B)  of  Title  5.  United  States 
Code,  and  §  7.3(i)  of  Title  39,  Code  of 
Federal  Regulations,  the  discussion  of 
these  matters  is  exempt  from  the  open 
meeting  requirement  of  the  Government 
in  the  Sunshine  Act  [5  U.S.C.  552b(b)], 
because  it  is  likely  to  disclose 
information,  the  premature  disclosure  of 
which  would  likely  frustrate 
implementation  of  proposed 
procurement  actions. 

In  accordance  with  section  552b(f)(l) 
of  Title  5,  United  States  Code,  and 
§  7.6(a)  of  Title  39.  Code  of  Federal 


Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  meeting 
may  properly  be  closed  to  public 
observation,  pursuant  to  section 
552b(c)(9)(B)  of  Title  5.  United  States 
Code,  and  §  7,3(i)  of  Title  39.  Code  of 
Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  for  the  Board.  David  F.  Harris, 
at  (202)  268-4800. 
David  F.  Hattis. 
Secretary. 
[FR  Doc.  87-26499  Filed  11-13-87;  11:30  am] 

BILUNG  CODE  7710-12-« 

SECURITIES  AND  EXCHANGE  COMMISSION 
"FEDERAL  RESISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  [52  FR  42499 

November  5, 1987]. 

STATUS:  Open/closed  meeting. 
PLACE:  450  Fifth  Street,  NW.. 
Washington.  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Monday. 
November  2. 1987. 

CHANGE  IN  THE  MEETING:  Deletion/ 
additional  items. 

An  open  meeting  scheduled  for 
Tuesday.  November  10. 1987.  at  10:00 
a.m.,  to  consider  the  following  item  has 
been  cancelled. 

Consideration  of  an  application  filed  by 
David  Lemer  Associates,  Inc..  Spirit  of 
America  Management  Corp,  and  David 
Lemer  for  an  order  of  the  Commission  under 
Section  9(c)  of  the  Investment  Company  Act 
of  1940  permanently  exempting  them  from  the 
provisions  of  Section  9(a)  of  the  Act  to  allow 
them  to  serve  or  act  in  ceriain  capacities  for 
Spirit  of  America  Government  Fund,  Inc.,  an 
open-end,  diversified,  management 
investment  company.  For  further  information, 
please  contact  Victor  R.  Siclari,  at  (202)  272- 
2190. 

The  following  additional  items  were 
considered  at  a  closed  meeting 
scheduled  for  Tuesday,  November  10, 
1987.  at  10:00  a.m.: 

Regulatory  matter  regarding  financial 
institution. 
Litigation  matter. 


Commissioner  Cox.  as  duly  officer, 
determined  that  Commission  business 
required  the  above  changes. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Alden 
Adkins  at  (202)  272-2014. 
Jonathan  G.  Katz, 
Secretary. 
November  12, 1987. 

[FR  Doc.  87-26541  Filed  11-13-87;  11:56  am] 
BILLING  COOC  MIO-OI-M 

UNITED  STATES  INSTITUTE  OF  PEACE 
-HME  AND  DATES:  9:00  am-5:00  pm, 
Thursday,  November  19, 1987. 
place:  National  Trust  for  Historic 
Preservation.  1785  Massachusetts 
Avenue.  NW..  Washington,  DC  20038. 
STATUS:  Open. 

PURPOSE  AND  AGENDA:  The  fifth 
colloquium  of  the  intellectual  mapping 
project  focusing  on  the  limits  and 
possibilities  of  negotiation  and 
diplomacy  in  securing  and  maintaining 
international  peace.  Invited  participants 
include  Arthur  Hartman  (former  U.S. 
Ambassador  to  the  USSR).  I.  William 
Zartman  (Professor,  Johns  Hopkins 
School  of  Advanced  International 
Studies),  David  Newsom  (Director, 
Georgetown  University's  Institute  for 
the  Study  of  Diplomacy  and  former 
Under  Secretary  of  State  for  Political 
Affairs),  Roger  Fisher  [Professor, 
Harvard  University  and  Director  of  the 
Harvard  Negotiation  Project),  Daniel 
Druckman  (National  Academy  of 
Sciences),  Professor  P.  Terrence 
Hopmann  (Brown  University)  and 
Arthur  W.  Hummel,  Jr.  (former  U.S. 
Ambassador  to  China). 
CONTACT  Richard  N.  Smith  (202)  78»- 
5700. 

Dated:  November  12. 1987. 
Samuel  W.  Letvis. 

President,  United  States  Institute  of  Peace. 
[FR  Doc.  87-26575  RIed  11-13-87;  2:43  pm| 

BIUJNQ  COOC  J19S-01-M 


43966-43990 

Corrections 


Federal  Register 

Vol.  52.  No.  221 

Tuesday,  November  17,  1987 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put>lished  Presidential,  Rule,  Proposed 
Rule,  aixi  htotice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  tt>e 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  tt)e 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-60011;  FRL-3286-8] 

CMordane  and  HeptacMor 
Termitickles;  Cancellation  Order 

Correction 


In  notice  document  87-25383  beginning 
on  page  42145  in  the  issue  of  Tuesday, 
November  3, 1987,  make  the  following 
corrections: 

1.  On  page  42146.  in  the  first  column, 
in  the  second  paragraph  e.,  in  the  first 


line,  "Post-construction"  should  read 
"Pre-construction". 

2.  On  the  same  page,  in  the  second 
column,  in  the  fourth  complete 
paragraph,  in  the  fourth  line  from  the 
bottom.  "EAP"  should  read  "EPA". 

3.  On  the  same  page,  in  the  third 
column,  in  the  first  complete  paragraph, 
in  the  third  line,  "chlordane"  was 
misspelled. 

4.  On  page  42149,  in  the  second 
column,  in  the  second  complete 
paragraph,  the  date  line  should  read, 
"Dated:  October  28, 1987.". 

BIUJNG  CODE  1S0S41-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21 CFR  Parts  436  and  442 

[Docket  No.  87IIH>317] 

Antibiotic  Drugs;  Cefuroxinte  Axetil 
Tabieto 

Correction 

In  rule  document  87-25584  beginning 
on  page  42431  in  the  issue  of  Thursday, 
November  5, 1987,  make  the  following 
corrections: 

PART  436— [CORRECTED] 

1.  On  page  42432,  in  the  first  column, 
in  the  fifth  line  "S  1436.215"  should  read 
"§  436.215". 

PART  442-(CORRECTED] 

2.  On  the  same  page,  in  the  second 
column,  in  the  heading  for  §  442.19, 
"axetil"  was  misspelled. 

BILUNO  COOE  1S05-01-D 


Tuesday 
November  17,  1987 


Part  II 

Department  of 
Health  and  Human 
Services 


Health  Resources  and  Services 
Administration 


Ust  of  Designated  Primary  Care  Hiealth 
IWanpower  Shortage  Areas  (HMSAs);  List 
of  Withdrawals  From  Primary  Care  HIMSA 
Designation;  Notice 


BEST  COPY  AVAILABLE 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Hcaitti  Resources  and  Servicet 
Administration 


List  of  Designated  Primary  Care  Health 
ManpoKwer  Stiortage  Areas  (HMSAs); 
Ust  of  WitlNlrawals  From  Primary  Care 
HMSA  Designation 

suMliAllY:  This  notice  provides  two 
lists.  The  first  is  a  Hst  of  all  areas, 
population  groups  or  facilities 
designated  as  primary  care  health 
manpower  shortage  areas  (HMSAs)  as 
of  August  31. 1987.  Second  is  a  list  of 
previously-designated  primary  care 
HMSAs  that  have  been  found  to  no 
longer  meet  the  HMSA  criteria  and  are 
therefore  being  withdrawn  from  the 
HMSA  list.  HMSAs  are  designated  or 
withdrawn  by  the  Secretary  of  HHS 
under  the  authority  of  section  332  of  the 
Public  Health  Service  Act. 
FOR  niRTHCR  INFORMATION  CONTACT: 
Richard  C.  Lee,  Chief,  Distribution  and 
Shortage  Analysis  Branch.  Office  of 
Data  Analysis  and  Management,  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  8-57, 5600  Fishers  Lane, 
Rockville,  Maryland  20857  (301-443- 
6932). 
SUPPLEMENTARY  INFORMATION:  I 

1.  Background 

Section  332  of  the  Public  Health 
Service  Act  provides  that  the  Secretary 
of  Health  and  Human  Services  shall 
designate  health  manpower  shortage 
areas  based  on  criteria  established  by 
regulation.  Health  manpower  shortage 
areas  (HMSAs)  are  defmed  in  section 
332  to  include  (1)  urban  and  rural 
geographic  areas.  (2)  population  groups, 
and  (3)  facilities  with  shortages  of 
health  manpower.  Section  332  further 
requires  that  the  Secretary  publish  a  list 
of  the  designated  geographic  areas, 
population  groups  and  facilities.  The  list 
of  areas  is  to  be  reviewed  at  least 
annually  and  revised  as  necessary.  The 
Health  Resources  and  Services 
Administration's  Bureau  of  Health 
Professions  has  been  assigned  the 
responsibility  for  designating  these 
areas. 

Public  or  nonproHt  entities  in  (or  with 
a  demonstrated  interest  in)  these  areas 
are  eligible  to  apply  for  assignment  of 
National  Health  Service  Corps  (NHSC) 
personnel  to  provide  health  services  in, 
or  to,  the  areas.  These  areas  are  also 
eligible  obligated  service  areas  for 
certain  Public  Health  Service 
scholarship,  loan  repayment  and  nurse 
practitioner  traineeship  programs,  and 
entities  located  in  the  areas  are  eligible 


to  apply  for  (or  receive  preference  for) 
certain  Public  Health  Service  grant 
programs. 

2.  Development  (rf  the  Oesignadon  and 
Wididrawal  Lists 

Criteria  for  designating  HMSAs  were 
first  published  by  the  Department  of 
Health,  Education,  and  Welfare  as 
Interim-Final  regulations  (42  CFR  Part  5) 
in  the  Federal  Register  of  January  10, 
1978.  Final  regulations,  revised  as 
warranted  by  public  comments  received, 
were  published  in  the  Federal  Register 
on  November  17, 1980.  Criteria  are 
deflned  for  each  of  seven  health 
manpower  types  (primary  care,  dental, 
psychiatric,  vision  care,  podiatric, 
pharmacy,  and  veterinary  manpower). 
However,  most  currently-funded  Public 
Health  Service  programs  involve 
primary  medical  care,  dental  or 
psychiatric  HMSAs. 

The  first  lists  of  HMSAs  developed 
under  these  criteria  by  the  Bureau  of 
Health  Professions,  with  the  review  and 
recommendations  of  the  Health  Systems 
Agencies  (HSAs),  State  Health  Planning 
and  Development  Agencies  (SHPDAs) 
and  Governors,  were  published  in  1978. 
A  different  list  was  included  for  each  of 
the  seven  manpower  types  mentioned 
above.  Since  then,  updated  lists  have 
been  published  approximately  annually 
to  reflect  those  changes  which  occur  as 
a  result  of  the  shortage  area  designation 
process.  Individual  requests  for 
designation  or  withdrawal  of  particular 
areas,  population  groups  or  facilities  as 
HMSAs  are  continuously  received  and 
reviewed  by  the  Bureau  of  Health 
Professions.  The  review  process 
includes  routine  submission  of  such 
requests  to  the  appropriate  HSAs,  where 
active,  and  to  SHPDAs,  Governors  and 
other  interested  organizations  or 
individuals  for  their  comments  and 
reconmiendations.  Requests  regarding 
primary  medical  care  or  psychiatric 
manpower  are  also  provided  to  the 
appropirate  State  medical  society  for 
comment,  while  requests  regarding 
dental  manpower  are  provided  to  the 
appropriate  State  dental  society  for 
comment. 

Annually,  the  Bureau  of  Health 
Professions  provides  data  listings  to  all 
SHPDAs,  HSAs,  State  medical  societies 
and  others  showing  the  latest  data 
contained  in  the  HMSA  data  base  for 
each  county  and  designated  HMSA 
within  their  State,  requests  their  review 
and  update  of  this  data,  and  seeks  their 
recommendations  regarding  possible 
additions  to,  continuations  or  revisions 
of,  and/or  withdrawals  from  the  HMSA 
hst. 

The  Bureau  of  Health  Professions 
reviews  each  HMSA  designation  or 


withdrawal  request  together  with  any 
recommendations  received  on  individual 
requests  or  on  the  annual  review  data 
listings,  and  determines  whether  or  not 
each  area,  population  group  or  facility 
involved  meets  the  HMSA  criteria  for 
the  type  of  manpower  involved.  The 
results  of  these  reviews  are  provided  by 
letter  to  the  agency  or  individual 
requesting  action  or  providing  data; 
copies  are  sent  to  the  other  commenting 
agencies  as  well  as  to  other  interested 
organizations  and  individuals.  These 
letters  constitute  the  official  notice  of 
designation  as  a  HMSA.  rejection  of 
recommendations  for  such  a 
designation,  or  revision  of  a  designation, 
and/or  constitute  advance  notice  of 
pending  withdrawals  from  the  list. 
Designations  (or  revisions  of 
designations)  are  effective  as  of  the  date 
of  the  letter  making  (or  revising]  the 
designation;  withdrawals  are  effective 
when  published  in  the  Federal  Register. 

This  notice  contains  two  lists  relevant 
to  primary  care  HMSA  designation.  The 
first  list  below  ("List  of  Designated 
Primary  Care  F^SAs")  includes  all 
those  areas,  population  groups  and 
facilities  which  were  designated  as 
primary  care  HMSAs  by  ^e  Bureau  of 
Health  Professions  as  of  August  31. 1987. 
This  list  incorporates  our  most  recent 
annual  review  of  designated  HMSAs, 
which  emphasized  those  designated  or 
most  recently  updated  in  1983,  and 
supersedes  the  primary  care  HMSA  list 
which  appeared  in  the  Federal  Register 
on  September  19, 1986, 

The  second  list  below  ("List  of 
Withdrawals  from  Primary  Care  HMSA 
Designation")  includes  those  areas, 
population  groups  and  facilities  which 
had  previously  been  designated  as 
primary  care  HMSAs  but  were  found, 
between  July  1, 1986  and  August  31, 
1987,  to  no  longer  meet  the  HMSA 
criteria  and  therefore  were  indicated  as 
scheduled  for  withdrawal  from  the 
HMSA  list  in  letters  from  the  Bureau  of 
Health  Professions.  (This  list  does  not 
include  any  former  HMSAs  already 
listed  in  previous  Federal  Register  lists 
of  withdrawals.) 

Some  service  area  definitions  have 
been  modified  in  such  a  way  that 
portions  of  some  areas  have  effectively 
been  withdrawn.  The  list  of  withdrawals 
below  does  not  include  such  technical 
withdrawals,  but  rather  consists  of 
those  whole  counties,  service  areas, 
population  groups,  and  facilities  that 
have  been  completely  withdrawn. 
However,  the  list  of  designated  HMSAs 
below  includes  the:  current  definitions 
for  each  designated  service  area, 
excluding  any  portions  withdrawn. 


Federal  Regteter  /  Vol,  52.  No.  221  /  Tuesday.  November  17.  1987  /  Notices 


3.  Format  of  Lists      .    - 

a.  List  of  Designated  Primary  Care 
HMSAs 

The  list  of  primary  care  HMSAs  is 
arranged  by  State.  Within  each  State, 
the  list  is  fu*t  presented  by  county.  If 
only  a  portion  (or  portions)  of  a  county 
has  been  designated,  or  if  the  county  is 
part  of  a  larger  designated  servicearea. 
or  if  a  population  group  residing  in  the 
county  or  a  facility  located  in  the  county 
has  been  designated,  the  name  of  the 
service  area,  population  group,  or 
facility  involved  is  listed  under  the 
county  name. 

Following  the  county  listing,  a  list  of 
any  designated  service  areas  is 
presented  identifying  their  component 
parts  in  terms  of  counties,  towns, 
townships,  census  tracts  (CTs),  minor 
civil  divisions  (MCDs).  census  coimty 
divisions  (CCDs),  enumeration  districts 
(EDs),  magisterial  districts,  or  other 
definable  geographic  divisions 
recognized  by  the  Bureau  of  the  Census. 
Following  the  service  area  Usting.  a  Ust 
of  any  designated  population  groups  is 
presented  identifying  each  such  group 
and  the  geographic  area  wherein  it 
resides.  Following  the  population  group 
listing,  a  hst  by  name  and  location  of 
any  separately  designated  faciUties 
(including  prisons,  correctional 
institutions,  health  centers,  or  hospitals) 
is  presented. 

In  addition  to  the  specific  listings 
included  in  this  notice,  all  Indian  tribes 
which  meet  the  definition  of  such  tribes 
referenced  in  section  4(d)  of  PubUc  Law 
94-437.  the  Indian  Health  Care 
Improvement  Act  of  1976.  are 
automatically  designated  as  population 
groups  with  primary  medical  care  and 
dental  manpower  shortages.  Such  Indian 
tribes  are  automatically  considered 
assigned  to  degree-of-shortage  group  4 
(unless  otherwise  indicated  in  this 
listing  based  on  specific  data  provided 
for  this  purpose). 

In  the  specific  listings  below,  beside 
the  name  of  each  designated  area, 
population  group  or  facility  its 
calculated  "degree-of-shortage"  group  is 
indicated,  corresponding  to  the  criteria 
for  these  groupings  contained  in  the 
regulations.  (Group  1  represents  areas 
with  the  highest  calculated  degree  of 
shortage.  Group  2  with  next  highest 
degree  of  shortage,  etc.)  These  groups 
have  been  defined  (in  terms  of 
population-to-physician  ratios  and  the 
presence  or  absence  of  other  indicators 
of  high  need)  for  use  by  the  NHSC  in 
determining  relative  priorities  for 
placement  of  NHSC  personnel. 
However,  these  groupings  represent 
only  part  of  the  process  for  making 
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NHSC  placement  decisions,  which 
includes  other  factors  and 
'  considerations  relating  to  need,  demand, 
and  relative  attractiveness  of  the 
various  designated  HMSAs.  These  other 
factors  and  considerations  are  taken 
into  account  by  the  Bureau  of  Health 
Care  Delivery  and  Assistance  (BHCDA) 
in  determining  which  HMSAs  are  listed 
eacy  year  on  the  smaller  HMSA 
Placement  Opportunity  List  (HPOL)  of 
vacancies  in  HMSAs  approved  for  new 
NHSC  placements. 

b.  List  of  Withdrawals  from  Primary 
Care  HMSA  Designation 

The  list  of  withdrawals  from  primary 
care  HMSA  designation  is  also  arranged 
by  State.  Within  each  State,  whole 
counties  being  withdrawn  are  presented 
first.  Following  the  county  listing,  a  list 
of  those  service  areas,  population 
groups,  and  facilities  being  withdrawn  is 
presented,  identifying  their  component 
parts  in  terms  of  counties  and  subparts 
of  counties. 

4.  Future  Updates  of  List  of  Designated 
HMSAs 

The  list  of  primary  care  HMSAs 
below  consists  of  all  those  which  were 
designated  as  of  August  31, 1987.  It 
should  be  noted  that  additional  HMSAs 
may  have  been  designated  by  letter 
since  August  31. 1987,  and  the 
appropriate  agencies  and  individuals 
notified  of  these  actions  by  letter. 
Although  official,  these  actions  are  not 
included  in  the  list  below,  because  they 
had  not  yet  been  added  to  the 
computerized  HMSA  data  base  at  the 
time  this  Ust  was  generated. 

Any  designated  HMSA.Usted  below  is 
subject  to  possible  future  withdrawal 
from  designation  if  new  information  is 
received  and  confirmed  by  the  Bureau  of 
Health  Professions  which  indicates  that 
the  situation  in  the  area  involved  has 
changed  or  that  erroneous  or  incomplete 
data  were  used  in  making  the  original 
designation.  Interested  parties  will  be 
notified  by  mail  of  any  such  pending 
withdrawal,  which  will  become  effecUve 
only  upon  publication  in  a  future  Federal 
Register  Usting  of  withdrawals  (or  upon 
pubUcation  of  a  future  Federal  Register 
listing  of  primary  care  HMSAs  wUch 
does  not  include  the  area). 

For  further  information  on  the  HMSA 
designations  and  withdrawals  listed 
below,  or  to  request  additional 
designations  or  withdrawals  or 
reinstatement  of  a  withdrawn  HMSA, 
please  contact  Richard  C.  Lee,  Chief. 
Distribution  and  Shortage  Analysis 
Branch.  Office  of  Data  Analysis  and 
Management,  at  the  address  Usted 


above.  All  requests  for  designations  or 
withdrawals  should  be  based  on  the 
criteria  in  the  regulations  as  published 
on  November  17. 1980. 

Dated:  October  1. 1987. 
David  N.  Sundwall. 

Administrator.  Assistant  Surgeon  General 

PRIMARY  CARE  HMSAs 

PRIMARY  CARE:  AlatMma 


County 


Baldwin: 

SorviM  Atm:  Bay  Mnatla.. 
Bartxiur. 

Servic*  Area:  Claytan „ 

6*0 . 

Bkxjnt 

BuOar.. 


Chamtiaii 

Sanica  Area:  U  Fayetta . 
O»«on 


Dagraa 
01 


Oartia: 

Sarsiica  Area:  CoHaawMa 

Sarvica  Area:  Grova  Hitt/FuNon.. 

Clay. 


CMwma i-, 

Cotiatt 
Safvioa  Area:  Oiarokaa . 

Conacuh 

Cooaa. 


Dala _ 

OaKat).. 


Elmore  — .....™_.™„„„,„ „ .„.,„„ „_ 

Etowah: 
PopuMon  Group:  Po«.  Pop.— Gaitedan- 

Fayotta 

Ganava ,  , 

Greana 


Houston: 
Sarvica  Area:  Qor<lon_ 

Jackaon 


Jaftarson: 
PopUMon  Group:  Po«.  Pop.— Canttal  Birmlng- 


Laudardala 
Sarvioa  Arsa:  Walarloa... 


Sarvica  Aiaa:  Waw  Limaalona- 


Sarvioa  Area:  Wast  Limestona.. 


Madaon 
PopuMion  Group:  Pov.  Pop.— Maifson  Co.. 


Mobila: 

Sarvioa  Area:  Bayou  U  Batre 

Poputabon  Group:  Pov.  Pop.— E.  Mobila .. 
Facility:  Univ.  S.  Ala.  CMdrena  MC 


Populatan  Group:  MedL  Ind  Pop.— Montgomary 

Co _ 


Populakon  Group:  Pov.  Pop.— IMorgan  Co. 


Handotph 

Ruaaai: 
Sarvica  Area:  Coltonlon/Hurtsboro- 

SICtor 

Shatiy.. 


SunMar: 
Sarvtca  Araa:  Black  Ball  Community. 


Sarvioa  Area:  Camp  Ha. 


01 

03 

01 
01 
02 
04 

01 
03 

01 
04 
OS 
03 

01 
01 
01 
01 
OZ 
04 
09 

01 
04 
0) 
01 

n 

02 

01 
04 


03 
03 

01 
03 
03 

03 
01 
OS 

04 
04 

02 
01 
01 


03 

03 
04 
04 

01 
02 
03 

01 
04 

01 
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PRIMARY  CARE:  AlabttDft-Gontinued 


CwMr' 


Sart^c*  Ana:  WaM  TuacAwM- 


D.J- 


PRIMARY  CARE: 


994> 


01 
01 
01 

oa 


PRMARYCARE: 


Sarvica  aaa  nama 

group 

Ray  Mtmnt 

03 

Coura;    DaMwiii 
Piflt:  Bay  Mnooa  a*. 
Bayou  t*  BaM 

ca 

Couftf)^*MoM# 


C  T.  M-«7  <Pv«» 
C.T.  72-73  (Parts) 

Black  Ban  Cammvily 

Courty— SunMar 


LMnfMOKOiv.  (EMWiyaaf 
Panela/Gaigar  (Mr. 

CainpHil.. 


County— Titapooaa 


CoWoavaa. 

County— Oartia 

fla  !-■■      ^.^A^^^^l^ 

CononloMr  HmMmspoi.  » 


Gofdon. 


Grova  HVMton.- 
Coumy    Clarlia 


aowaHHCCO 

A  Fayaaa 

Coumy    Oiaa*aw 


Or. 


County— UudmMa 
P«fe:«Mlato»CCO 


County— LaudaidM 
PmIkCT.  117-t1* 


PMK  CT.  202-03 
Tu 


County— Tuactfooaa 
:aT.  116-119 


01 

01 

01 
01 

01 
01 

01 
04 

01 

01 
03 


»<»* 


P0¥.  (^jp.— E.  M3taA9~. 


C.T.  1-3 

C.T.  «j01-4jD2 

&T.  8-e 

C.T.  7i)1-7.02 

CT.  • 

C.T.  10.01-10.02 

CT.  11 

CT.  IZOt 

CT.  13.01-13.02 

CT.  14 

CT.  1501-15.02 

CT.  23j01-23.0a 

CT.  2» 

CT.  38.01 

CT.  3O.O1-30.Oe 

CT.  40-se 

Mad.  Ind.  Popi    MontQOniaiy  Co  ■ 

County    MunHjemafy 
Po».  Popi-  ■ 


CT.  5-a 
CT.  15-17 
CT.  24-25 
CT.  26.01-26.02 
CT.  27 

CT.  28.01-28.02 
CT.  29 
CT.  3QJ>2 
CT.  41-42 
CT.  4«-46 
CT.  51i>1 
CT.  55 
Pe«.  ftv>.— Madtooa  C». 

rniwty    Mailiann 
Po*.  nip.— Morgan  Co_. 
County— Moagan 

Pov.  Pop.  tt  Qadadan 

County— €loiMh 
CT.  1-17 


01 

group 


01 


03 

03 


04 
03 
01 


PRMARYCARE: 

FadMytMhg 


FacMy  nama 


Umt.  &.  M^  CMdMn'aMC- 
Counly— Mo()*a 


PRIMARY  CARE:  AtoMil    Continued 


Cenaua  waa  nama 


Matanuaka-Sudlna  Bonugh: 
Faciay:  Pttmrn  Cm.  Or.... 


Pttnoa  ol  WWmOuW  Kal.. 


AtaK 


Oagrsa 
or 


roup 


02 
01 
03 
02 
01 

01 
«1 


PRIMARY  CARE:  AtaMka 

Senie* /tmt  UsHnf 


Sa^fica  araa  nama 


Kaha 

CanauaAiai    WiwigalPaMtMiiag  Afaa: 
Partar  Kupiaano.  la.  pwr  PC.) 


Dagraa 
o< 


01 


PRIMARY  CARE:  Alaaka 

PopulUIIOK  €ko^  SMUnQ 


PopMSan  jfoap 


B^  Pop.— Anch.  Cay.. 


Boko. 


Oagraa 
el 


group 


03 


PRIMARY  CARE: 

FtdHy  iJithff 


Facility  nama 


Cook  Mat  Pra-TVial  Fae 

Canaua  Anu    Kaaai  Ww*wi<a 

Hiland  Mtn/llindBiii  OIl  Coir.  C«r. 
Canaua  Araa—Andieraga  Boro. 
COT.Ck 


group 


01 


PRIMARY  CARE:  AtaMka 


Cansut  area  nama 


Anctwraga  Borough: 
Papulation  Group:  Medicaid  Eli»  Pop.— Anch. 

CMy 

FadWr  Mianrt  Mtw/MiadBn  C*  Coff  dr.. 


FaciMy:  3rd  Ava/6tt>  A»a.  AflnaK/ndgaMaw . 

Bethel  Araa 

Kanai  Panmaula  Bofoui^ 

FadMr  Cook  Mai  Pro-TrM  Fae 

Kobuli  Area 


Oaga. 


Voup 


02 


03 
02 
02 
01 

02 
01 


Dagraa 
ol 


02 
02 
02 

oe 


PRIMARY  CARE:  Artaona 


County 


Apacha: 
Sarvloa  Acaa:  QanadD/Rough  Rock- 


Svwca  Ana:  Puaroo  Valay 

Sarvica  Area:  St  Jelma — 

Sarvlsa  Ana:  Taa*a..._ 

?apiMkM  Groi*:  WMa  MouMiin 
Cm  Mia 
Sar^rtoa  Araar  Don  ion ,..._«.. 


Samioa  AnK  Boaaa. — 
Sanica  Araa:  Oouglaa.. 
Samoa  Aiec  EMaMa.- 


C%- 


Coconino: 
ftpulBiotf  Group;  Hepi  MMan  Raa.. 


Population  Group:  GHa  Rlvai  Indian  Conniunity. 


01 
01 
01 
01 
01 
01 

04 
04 
01 
03 
01 
01 

01 

01 
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PRIMARY  CARE:  Arizona-Continued 


43995 


County  name 


Population  Group:  Med.  Ind.  Pop.— Guadalupe... 

Population  Group:  Med.  M.  Pop-Central/ 
South  Phoenix _ 

Population  Group:  Pov.  Migr.  Pop.-0  Mirage 

Facilily:  Maricopa  Co.  Jaito 

Mohave; 

Sarvica  Area:  Dolan  Springs 

Navaio: 


Sarvica  Area:  Ganado/Rough  Rock.. 

Service  Area:  Habar/Overgaard. 

Service  Area:  Kayanla.. 


Population  Group:  Hopi  Indian  Res -IT™ 

Papulation  Group:  White  Mountain  Indian  Raa.... 
Pima: 

Service  Area:  Arivaea .:_.....:..j^ 

Seniice  Area:  Calakna-Oada  Junction 

Santice  Area:  Marana _ 

Sendee  Area:  Sahawita-Continantal....- 

Population    Group:    Med.    kid.    Pap.-South 
Tucson „ 


Servkse  Area:  Cataina-Orade  Junction 

Sarvica  Area:  San  Pedro  Valley 

Service  Area:  Superior _ _ 

Population  Group:  Gila  River  Indian  Comniuraty... 
Population  Group:  Mad.  M.  Po|X-Canl/Weet 


janta  Cna 

Vavmai 

Sanrioa  Area:  Saligman 

Yuma: 

Service  Aree:  Northern  Yuma  Co. 

Service  Area:  WoMon.. 


PopuMion  Group:  Pov.  Pop.— Somerton.. 


Degree 
ol 

shortage 
group 


01 

01 
01 
02 

01 

01 
01 
01 
01 
01 

■  Ol- 
02 
01 
01 

02 

02 
02 
01 
01 

02 
04 

02 

02 
02 
01 


PRIMARY  CARE:  Arizona 

Sen/io*  Ant  Uittng 


Sarvioe  Area  nwne 


Arivaea — . 

County— Pima 
Parts:  E.D.  257-262  (CT.  43.05) 

Benson . _.. 

County— Cochise  ~ 

Parts:  Benson  CCO 

Bi«»)ee._ 

County— Cochiia 
Parts:  Bisbae  CCO 

Bonne _ ._..., 

County— Cochiae 
Paris:  Bowie  CCO 

Catalina-Oracle  JutKlion , 

County— Pima 

Parts:  Catakna  CDP 
County— Pinal 
Parts:  Oracle  Junction 

Dolan  Springs ..._ _ 

County— Mohava 
Parts; 
E.O.  23  (Kirgman  North  CCO)  (N.  Part) 
E.O.  24-25  (Kmgman  North  CCO) 
ED.  33-35  (Kingman  North  CXX>) 
ED.  37  (Kingman  North  CCO) 

Douglas _ 

County— Cochise 
Parts: 
E.O.  86  (Douglas  CCO) 
E  0.  90-83  (Douglas  CCO) 

EilieWa _ 

County— Cochise 
Parts: 
ED  87-89  (EHreida CCO) 

Ganado/Rough  Rock _ . 

County— Apache 
Parts:  Chinle  CCO  (W  Pt.) 
Ft  Oeftance  CCO  (W  Pt.) 
County— Navajo 
Parts: 
Indian  Wells  CCO  (E.  Pt) 
Plnon  CCO  (S  E.  Pt.) 
HeOer/Overgaard....- „ 


Oagrea 

ol 

shortage 

group 


01 
04 
04 
01 
02 

01 

03 

01 
01 


01 


PRIMARY  CARE:  Arizona— Continued 

Saniot  Arat  Usling 


PRIMARY  CARE:  Arizona— Continued 

Service  Ara»  Ustng 


Service  Aree  name 


County— Navajo 
Parts: 
ED.  416-423  (Snowllake CCO) 

Kayenta. _ 

County— Apache 
Parts: 
Oennehotso  CCO 
CourNy— Navajo 
Parts: 
Western  CCO 
Marana... 


County— Pima 
Parts: 
CT.  4*m  (N.  Pwt) 

Northern  Yuma  <X) 

County— Yuma 
Parts: 
Parker  CCO 
Puerco  VaMey.. 


County— AiMche 


Ft.  Defiance  CCO  (S.  Part) 
Puerco  CCO  (ED.  552.  553.  557) 

Sahaurila-Continontal „ 

County— Pima 
Parts: 
ED.  238-243  (CT.  4102) 

San  Pedro  Valley 

County— Pinal 


E.O.  76-62  (San  Manual  Div.) 
ED  86-88  (San  Manual  Div.) 
ED.  90  (San  Mwmal  Div.) 


County— Yavap« 
Parts: 
AahtoikCCO 
St.  Johns.. 


County— Apache 

Parts: 
St  Johns  CCO 

Superior .._ _ 

County— Pinal 
Parts: 
ED  1-6  (North  Pln«  CCO) 

Tombstone  City  Araa 

County— Cochiae 
Parts: 
E.O.  72-73  (Tombstone  CCO) 
ED.  76  (Tombstone  CCO) 
Tomtiatone  City 
TsaHe.. 


Cour«y— Apache 
Parts: 
Chinle  CCO  (N  E  Part) 
SioeeMiatar  (XO  (S.W.  Part) 

Wellton _ 

CJounty— Yuma 
Parts; 
ED.  228-229  (WeHton CCt^ 
ED.  239-240  (WelNon  CCO) 

Gila  River  Indian  Community „. 

County— Mancopa 
County— Pinal 

Hopi  Indian  Res «._.„„„ 

County— Coconino 
Parts: 
Hopi  CCO 
County— Navajo 


Hopi  CCO 
Med  md.  Pop— Cent/west  Pmal.. 
OMnty— Pinal 
Parts; 
Case  Grande  CCO 
CookdgeCCD 
EloyCCO 

Mancopa/ SlanfieM  CCO 
SacatonCCO 

Med.  kid.  Pop— Guadakipe „... 

County— Mancopa 
Parts: 
CT  3200.02 
Med.  kid  Pop.— South  Tucson , 


Degree 

ol 

shortage 

group 


01 


01 


02 


01 


01 


02 


02 


01 


01 


01 


01 


02 


01 


01 


02 


01 


02 


Degree 

ol 

shortage 

group 

County— Pima 

Pans 

CT.  1-5 

C  T  8-12 

CT  13.01-1302 

CT  14 

C  T  20-24 

CT  2601-2502 

CT  37.01-37  03 

C  T.  36-39 

CT  41  03-41  04 

CT.  43.01 

01 

County— Mancopa 

.     Parts: 

Cr  1129-1133 

CT  1136-1161 

""■    - 

CT   1163-1165 

CT   116602 

01 

County— Yuma 

Parts: 

CT   114-116 

Pov.  Migr  Pop  —El  Mirage _    . .._ 

01 

0>unly— Mancopa 

Parts: 

CT  40501 

CT  606-609 

C  T  61001 

White  Mountain  Indian  Res 

01 

County— Apache 

County-Navaio 

PRIMARY  CARE:  Arizona 

FaoMy  Laling 


Fadkty  name 


Mancopa  Co  Jails 

C:ounly— Mancopa 


Degree 
ol 


group 


02 


PRIMARY  CARE:  Artiansaa 


Degree 

County  name 

ol 
shortage 

group 

Arkansas: 

Service  Area:  Arkansas  County _ 

01 

Ashley: 

Service  Area:  Portland-Wiktiot 

02 

Boone; 

Service  Area;  Lead  H* _ 01 

Bradley: 

Senflce  Area:  Hermitage _  

01 

Calhoun „ .._ _. 

03 

Clay __ „... 

02 

Cleburne _.    _ 

to 

04 

Conway „_    ._ „ _    

04 

Crawford _ _..    _ _... 

03 

Cmtenden: 

Service  Area:  Parkin _ _ 

01 

Cross: 

Service  Area:  Parkin _. _ ... 

01 

OaNas: 

01 

Faulkner: 

Service  Area:  Vilonia 

01 

Frank  im _ _ 

03 

Fulton: 

Service  Area:  Horseshoe  Bend 

01 

Service  Area:  Mammoth  Spnngs -_ 

02 

Grant 

03 

teard _ 

03 

Service  Area:  Horseshoe  Bend 

01 

JoHerson: 

01 

Service  Area  North  Pine  BkiN 

02 

Serviee  Area:  Redkeid _ _ 

01 
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PRIMARY  CAflE:  Arkaiwat—Conlinued 


County  nams 


FttCJMy.  Tucker /Tucfcw  Majuirjrt  PnsoH.. 
Lafayeda 


Lae 

Lincoln: 

Sarvica  Aiea:  Slarr 

FaoMy:  Cummins  Pnson.... 
Manon: 

Senica  Area:  Lead  HM .. 


PopuMnn  Group:  Mad  hid  Pop.— MMnipp) 

Monroe: 

o^Mv^^v  ^raa^  %^w^^^^^^^r  ..••••.•...... .•..•-•••••••-••••-•■-••••-• 

MonlQoniery „ „«...„........ 

Nevada: 

Servica  Area:  Rosslon 


OuacMa: 
SerMca  Area:  Horaailwa  Band- 
SanMca  Area:  Slephana 


PraNips: 
Sarwca  Area:  Elairte.. 


PoUi: 

Servica  Area:  Wicfcas — 

Pope: 

Servica  Area:  AHuns/Hactor.. 


Pulaaka: 
Servica  Area:  Cdege  Station.. 

Scott 

Searcy , 


De9«a 
of 


group 


SebaMart 
Sarwca  Area:  OiamondL- 


Araa:  Wfickaa.-. 


Shvp  — «.....«..»-««>_. 

UnoK 

Sarvica  Area:  SKongL 

Van  Buran 

Washtfigton: 

Sanies  Area:  Wast  Wastinglon .. 
WOudlufT. 

Servica  Area:  Cotton  Plam __. 

Yet: 

Service  Area:  Southern  Yel 


02 
02 
04 
04 

02 
02 

01 


02 

02 
03 

01 
01 

01 
01 
02 

01 

04 

02 

02 
»1 

01 
02 
04 
02 

03 

02 
03 

01 
04 

02 

01 

03 


PRMMRV  CARE:  ArkatwM— Continued 

Samicm  Anm  Listing 


Sarvica  area  nama 


County— Pope: 
Parts: 

Burnett  Twp. 

CaraacTwp. 

Convenience  Twp. 

GfiftinT«ip. 

Gem  LoggTonp. 

Jackson  Ttup. 

Liberty  Twp. 

Moretand  Twp. 

PtioanBt  Twp^ 

Smyrna  Twp. 

Valley  Twp. 

Wilson  Twp. 

Oarandon 

Courjty— Monroe: 
Parts: 

CadteTwp. 

Cypres*  Ridge  Twp> 

Hindman  Twp. 

Pine  Ridge  Twp. 

Hoc  Roe  Twp. 
College  Station.. 


PRIMARY  CARE:  Arkansas 

Sanice  Atam  Ustng 


UMI 


Service  area  naia* 

Oage. 

ifoiaga 

»««P 

01 

Parts 
C.T.  1 
C.T.  7 

>^kar^sa«  Coun^ , - 

01 

Paris: 
Arkansas  Twp. 
Barton  Twp. 
Bivou  Me«o  Twp. 
Brawat  Twpl 
ChaalarTwp. 
CrackaaTwp. 
Garland  Twp. 
KaaHnTwp. 
LaGroaTwp. 
Point  De  t  uca  Twp. 
PraneTwp. 
SlanteyTwp. 

02 

County    Pulaski: 
Pans: 
CT.  2 
C.T.  4-5 
C  T.  40.01 
C.T.  40.03-40.05 

Cotton  Plant 

Count^-Woodnjd: 
Parts: 
Cache  Twp. 
Canay  Twp. 
Cotton  Plant  Twp. 
Franks  Twp. 
Freeman  T«fi. 
Garden  Twpi 
Point  Twp. 

Diamond 

County   Sebastian: 
Parts: 
Diamond  Twpi 
Hartford  Twp. 
Jim  Fork  Twp. 
Miasiasvoi  Twp^ 
StigarkMt  Twp. 

Elaine....- 

Courtfj^— Ptnlfcps: 
Parts: 
Jamestmsh  Twp. 
Lake  Twp. 
Mooney  Twp. 
Searcy  Twp. 
Tappan  Twp. 

Hermitage 

County    Bradley: 
Parts: 
Eagle  Twp. 
Manon  Twp. 
Palestine  Twp. 
OuacMla  Twp. 
River  Twp. 
Sumpter  Twp. 
Wastwiylon  Ta^ 

Horseshoe  Berxl 

County— Fulton: 
Parts: 
l>iion  Twp. 
County  Jzant 
Parta: 
Baker  Twp. 
Franklin  Twp. 
Jefferson  Twp. 
New  Hope  Twp. 
Violet  Hi*  Twp. 
County— Ouachita: 
Parte: 
UbartyTwp. 


Degree 

ol 

shortage 

group 


02 


01 


01 


PRIMARY  CARE:  Arkansas-Continued 

Senice  Ara»  LisUng 


PRIMARY  CARE:  Arkaaaaa-Oontinued 

Service  Are*  umng 


Service  area  name 


County— Boone 
Parts: 
SugarkMtl  Twp. 
County— Marion 
Parts: 
Crockett  Twp. 
Fianklin  Twp. 
KeesaeTwp. 
Sugadoal  Twp. 
Mammotti  Springs 


County— Fulton: 
Parts: 
AKonTwp. 

Msmmott)  SfvinQS  Twpi 
MyattTwp. 
Wlaon  Twp.  (Eaaism  K) 

North  Pine  BkiW 

County— JeMerson: 
Pwts: 
CT.  5.01-S.OB 
CT.  6.00 
CT.  a.9» 
CT.  •00-12.00 

Parkin 

County— OHmnJeii: 
Parts: 
TyronzaTwp. 
County— Cross: 
Parts: 
Tyronza  Twp. 
PorHand-Wilmot ....—...— —».....-. 
County— Ashley: 


Degree 

of 
shortage 

group 


ServKe  area  name 


02 


02 


County— Dallas: 
Parts: 

Bunn  Twp. 

Chester  Twp. 

Holy  Springs  Twp. 

Manchester  Twp. 

Nix  Twp. 

Owen  Twp. 

Prinoelan  Twp. 

Smith  Twp. 

tMNowTwp. 

Starr 

County— Unookc 
Parts: 

Bartiotomew  Twp. 

Can*  Creek  Twp. 

Choctaw  T«i9. 

Kimbrough 

Lone  PlrteT«9. 

MNi  ^iiaek  Tm^. 

Owen  Twp. 

Smith  Twp. 

Spring  Twp. 
Stephana.. 


01 


CouiMyOuachita: 
Parts: 
Bragg 
Bridge  Creek 


Lafayette 


03 


01 


01 


01 


Banner  Twp. 
Bayou  Twp. 
Beachcreek  Twp. 
BeartKwaa  Twp. 
De  Bastrop  Twp. 
Montrose  T«n>. 
Portland  Twp. 
Union  Twp. 
Wamot  Twp. 

Redlied 

County-^lellerson: 
Parts: 
CT.  2 

C  T.  3.01-3.03 
C.  T.  4 


02 


Smackover 


01 


County— Nevada: 
Parts: 

Alabama  Twp. 

Canay  T«^. 

Jackson  Twp. 

Leaks  Twp. 

PartiarTwp. 

TaytorTwp. 

Southern  Ye*: 

County  Ye*: 
Parts: 

BhifftonTwp. 

BriggsviNe  Twp. 

Campion  Twp. 

Crawford  Twp. 

DarwillaTwp. 

DiSch  Craek  Twp. 

Ferguson  Twp. 

Gilcey  Twp. 

Gravely  Hi*  Twp. 

Herring  Twp. 

Ions  Creek  Twp. 

Lamar  Twp. 

Mason  Twp. 

PrairsTwp. 

Reed  KealMy  Twp. 

Richland  Twp. 

fUey  Twp. 

Rover  Twp. 

WwdTwp. 

Waveland  Twp. 
Sparkman 


Strong 

County— Orion: 
Parts: 
HartiaonTwp. 
LapilaTwp. 
Vitonia 


01 


01 


County— Faulknar 
Parts: 
Bristol  Twp. 
Cypress  Twp. 
Eagle  Twp. 
HarvsTwp. 
NewtonTaip. 
PalarmTwp. 
West  Washington .. 


03 


County— Washington 
Parts: 
Boston  Twp. 
Cane  MR  Twp. 
Cove  Creek  Twp. 
Dutch  Mills  Twp. 
Wnois  Twp. 
Mars  Ha  Twp. 
Morrow  T««p. 
Prairie  Grove  Twp. 
Price  Twp. 
RheaaHRTwp. 
StMTHSTwp. 
ValayTwp. 
Vineyard  Twp. 
Wadiftngton  Twp. 
wncKes  


County-Poll: 


OzariiTwp. 
Whit*  Twp. 
County— Saviac 
Parts: 
Jefferson  T«ip. 


Degree 

of 
shortage 

group 


02 


PRIMARY  CARE:  Arfca 

ftclKfy  Listing 


Facility  name 


Cummins  Prison „_ - 

County— Lincoln 
Tucker/Tucker  Maximum  Prison.. 

County — Jefferson 
WhghtSMlle  Prison 

County— Pulaski 


Degree 
of 

shortage 
gfocp 


02 
02 
02 


PRIMARY  CARE:  Califomia 


01 


01 


01 


02 


02 


PRIMARY  CARE:  Aikanaas 


PopuMton  QTOup 


01 


Med  kid  Pod.— U^Mkx^  Co.. 


of 

lortai 
group 


02 


County  nama 

Usgree 

shortage 
ffoup 

Alameda: 
Servica  Aran:  Canlral  DalibinH       

03 

■SflTvice  AfBA-  .Snirth  DakljHvi          

02 

Sennce  Area:  Weat  Bertieley -.. 

Alpine: 

•Sarvini  Araa- Uivklaaviaa          

01 
01 

Popilation  Group:  Washoe  laaan  Ras 

01 

Butte: 
Service  Area:  Fsattier  Falls                               j 

02 

Contra  Costa: 

Senioe  Area:  East  Contra  Costa _ 

Del  Norte: 

Popiiation  Group:  hvSan  WbPl— TiiwMail 

El  Dorado: 
SarviM  Araii'  Reorge<0»"  Dfvida 

02 
01 
01 

Fresno: 
Service  Area- FifmkFiHdm          J 

02 

Senice  Area:  Firabaugh/MendoU-  ~i 

SarvRa  Area*  Hgron  _.,__, 

01 
01 

SenE*  Area:  Rivarriala/nanilh>n 

02 

!!<»^  AfM'  San  JoKiuin-Tianquilily  ... 

01 

Sarvks  Araa- .<U<irra                     

03 

Glenn: 
Senn  Aiaa:  Olanl 

03 

Humboldt 
S<ffvce  Area:  Trinidad 

01 

PopUtation  Group:  Indian  Pop.— Trinidad          i 

Impend: 
Sarvna  Area- nai«>i«i 

01 
01 

Sarvin  Araa-  naljpatria/VI/afimoriand 

02 

Inyo; 

02 

Kem: 
Sanica  Area:  Anin/lamnM 

02 

.Sarvna  Afoa-  O^tti^ntimif^ _ 

01 

Service  Area;  Fraziar  Part »„  .„ 

02 

.SarviM  Araa- 1  fka  lf«b«aa               

02 

Serves  Araa-  SnulhaKil  Kam 

02 

.Sarvira  Araa- IMafC0/$hl|llfr    

02 

Lassert 

01 

ffrvinr  Am- tlarth  1  aaaan 

02 

Los  Angeles: 
Senica  Area:  Avaton/Goodyear/M«n_. - 

01 
03 

Senica  Area:  East  LA/City  TeniriUHWi 

Sanina  Ar«»- p  Upnla                       

02 
03 

Service  Area:  Hguaroa/Fvaatona/SMaa  Mead- 

nuK/Wathi _,.   . 

03 

Satvira  Araa-  FlQranca/Hviwinglon  Psr%  ... 

01 

LoaAngelec 
Service  Area:  Highland  Pk/LJnc.  Hia/'M  Waab7 

02 

SSarvca  Aiaa   liayiannri  Rat 

01 

03 

Sarvtea  Aiaa- Vanina                      

01 

Sanina  Ana- Waal  Ooaip'on 

01 

FadRy:  Martin  Luther  King  Jr.  General  Hoap.     .. 
Mendixlnu- 
San^Da  Araa:  Cowak> ., 

02 
04 

02 

PRIMARY  CARE:  CaHtomla— Continued 


County  name 


Service  Area:  Potter  Valley 

Merced: 
Popiiatnn  Group:  Indochinese  Pop 

Marced _ 

Poputation  Group:  Migr    t  Monolingual  Spw. 

Spk.  Pop— Planada— Le  Grand 

Popiiation     Group:     Span.     Spk.     Pop.— NW 

Marced _ _. 

Modoc 
Servce  Area:  Adin-Lookout 


Service  Area  Surprise  Vsley.____ 
Senice  Area:  Tule  LakeButta  Valay.. 


Service  Area:  North  Mono 

Monterey: 

Service  Area:  Soledad 

Orange: 

Facitty:  Juvenile  Detention  Ft 
Pkimas: 

Service  Area:  Greenvi*e 

Riverside: 

Senice  Area:  Lower  Coachela  Valley.... 

Population  Group:  Morongo  Indian  Pop.. 

Popiiatkxi  Group:  SoboiM  Indian  Pop..- 
San  Benito: 

Service  Area:  Holtster.. 

Service  Area:  San  flenW^flllleiwatai .. 
San  BCTTiardino: 

Service  Area:  Anowtiead 


Senice  Area:  29  Pakns/Morango  Va«ey_ 
Popiiation  Group:  Morongo  Irxkan  Pop.. 


Popiiation  Group:  San  Manual  Indian  Pop. 
San  Diega 
Service  Area:  Aioa 


Service  Area:  Bamo  Logan- 


Service  Area:  Movtain  EaipiM 

Service  Area:  rskwlagana 

Service  Area:  Raaiena. 

Service  Area:  San  faSm 

Service  Area:  Valley  Gamar/Pauma  Valay 

Population  Group:  kKlochines*  Pov.  nopi— 
Linda  Vista _ 

Poputatnn    Group:    Span.    Spk.    Rap.— An 

Marcoa 

San  Francisco: 

Service  Area:  Tenderloin -_ 

SanMatao: 

Senice  Area:  East  Palo  Ada 

Sama  BartMra: 

Service  Area:  Cuyama  Valay 

Shasta: 

Service  Araa:  Shinglelown 

Sierra: _ 

Siakiyoa: 

Service  Aree:  Happy  Camp 

Service  Area:  Sitiuyou 

Servica  Area:  Tula  Lak»«utle  VIMy 

Solano: 

Population  Group:  Medicaid  Pop  — Vacawla 

Sonoma: 

Ssniee  Area:  Russian  River 


Poputatkin  Gro<j«):  MedhCal  Elg.— T« 
Trinity: 

Service  Area:  Mad  Rivar 

Tular*: 

Ser^aoe  Area:  SprlngvM 

Service  Aree:  Tipton _ _ 

Serviaa  Area:  Woodtake 


■  Co—. 


PopuMxm  Group:  Spart  Spk.  Pop.    PortaWa— 
Tuokjmaa: 
Sarviae  Area:  Grovaland 


Sarviee  Area:  Stanislaua/Yaaama*  . 
Ventura: 
PopuMon   Group:    Mig 
Pop.— Wankaa  Co 


Degree 

of 


group 


02 

02 

01 

01 

01 
01 
03 

01 

02 

02 

04 

01 
01 
01 

03 
01 

04 
02 
01 
01 

02 
01 
01 
02 
04 
02 
01 

02 

04 

03 

02 

01 

04 
01 
03 

03 
03 
03 

04 

02 

04 

01 

01 
01 
04 
03 

•1 
01 

t1 
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PRIMARY  CARE:  CaHfomia 

Sank*  Ana  umng 


Saiwoe  area  ranw 


Aifcvtootioul 

AdrviookoU  ceo 

Afoa _ -.. 

Counlif— San  Diago: 


C  T.  210 


Couniy— San  Bamaidiio: 


C.T.  101 

Anin/Lamani 

County— Kam: 
PwlK 
CT.  82-64 
/Waton/Goodyaar/Main — 
County— toa  Angafl: 
Pats 

CT.  2261-2288 
CT.  2291-2284 
CT.  2311 
CT.  2316-2318 
CT  2326 
CT  2391-2396 


County— San  Oiago: 
Pans: 
CT.  36-41 
CT.  45-54 
Bunwy  Baam... 


County— Shaala: 


E.O.  326-327  (Cantrai  StaMa  CCO) 
EJX  329  (CanM  Shaala  CCO) 
EJX  332-333  (CanM  Shaala  COO) 
E.0. 33S  (Cantrai  Staata  CCOt 
EJ).  336-337  (Eaat  Shaata  CCO) 
EA  340-341  (Eaal  ShaaH  OCO) 


Oegraa 
oi 


group 


01 


02 


04 


02 


01 


01 


04 


PRIMARY  CARE:  CaHfomia— Continued 

Senioa  Ana  Using 


Service  area  name 


County— fraano: 

Pans: 

CT.  2-3 

CT.  7-11 

CT.  19 

El  Monte 

County— Loa  Angelaa: 


CT.  4324 
CT  4327-4326 
CT  4331-4335 
CT  4337-4340 
FeaVwr  Fans _ 


County— Butte: 
Pans: 
Feather  Fats  CCO 
Figuaroe/Fireslone/Gfeen  Meadows/Watts.. 
County— Los  Angetoaa: 


CourMy— Kane 


CCO 


CCO 


PWIK 

Cat 
Central  OManA. 


CCO 


CT.  4053-4063 
CT.  4066 
CT.  4070-4072 
Covalo. 


CowaloOCO 
Cuyama  VMey.. 


County— Santa  Baitara: 


CuyanwCCO 
EaatCoHvtan 


CT.  S4I6.01-S416.02 
CT.  5420 

CT.  5421.01.5421.02 
CT.  5422 

CT.  S4MJ01-S424.02 
Eaat  Conln  Coati 


lOCO 

Eaat  La/Clly  Taniea^MawwM- 
Coiwtir— Laa  Onjataa. 


CT.  5303-4306 
CT.  S30»-6318 


01 


01 


02 


03 


04 


01 


03 


CT  2397-2399 
CT.  2401-2409 
CT.  2411-241B 
CT.  2421-2429 
CT.  2431 
CT.  5348-5350 
CT.  5351.01-5351.02 
CT  5352-5354 
CT.  5404 

Firabauglt/Mendota 

County— Fresno: 
Parts: 
Firabaugh  CCO  Mendola  CCO 

Rorence/Huntin^on  Parli...™.....™ 

County— U)S  Angeles: 
Pans: 
CT.  5325-5332 
CT.  5335 
CT.  5345 
CT.  5347-5348 

Frazier  Parti 

County— Kam: 
Parts: 
CT.  33.02 
CT.  60  (W.  Vi) 

Qeorgeloaim  Oivida 

County-£l  Dorado: 
Parts: 
CT.  306 


Degree 

on 

shortage 

group 


03 


02 


03 


County— Pkmaa: 
Parte: 
GreanMlleCCO 

Qrovaland 

County— Tuokimna: 


CT.  6117-6120 


02 


02 


02 


02 


Gro¥alandCCO 

Happy  Camp 

County— Siskiyou: 
Parts: 
Happy  Camp  CCO 
Highland  Pli/Une.  Hts/MI  Washve  Sereno.. 
County— Los  Angeles: 


CT.  1631-1633 
CT.  1635-1836 
CT.  1851-1653 
CT.  1881-1988 
CT.  2011-2017 
CT.  5307 


County— San  Banto: 


lloHstarCCO 

San  Juan  Bautista  CCO 


County— Laaaan: 
Pans: 
Honey  Lake  CCO 

Huron — 


CourMy    rresno: 
Parts: 
Huron  CCO 

Lake  Isabella. 

County— Xem: 
Parts 
CT.  51.01 
CT.  52 
Lower  Coachella  vaMy.. 


01 


01 


02 


01 


04 


01 


03 


02 


PRIMARY  CARE:  California— Continued 

Service  Area  Lisling 


PniMAHT  CMHl.  CaMiNiHa — Continiied 

9tnica  Ana  tJUhg 


Service  area  name 


03 


01 


01 


02 


01 


County— Riverside: 
Pans: 
CT.  456  02 

Mad  River 

County- Trinity: 
Pans 
Mad  River  CCO 

County— Alpine: 
Parts: 
MarkleeviNe  CCO 

Mayvraod  BeM 

County— Los  Angeles: 
Parts 
C  T  5333-5337 
CT  533801-533802 
CT.  5339-5343 
C  T  5344.01-5344  02 

Mountain  Empire - - 

County— San  Diego 
Parts: 
Mountain  Empire  CCO 

North  Lassen _.._ 

County— Lassen: 
Parts: 
Big  Valley  CCO 
Madekne  Plains  CCO 

North  Mono _ ,. — 

County— Mona 
Parts: 
ED.  21  (Mono  South  CCO) 
Mono  North  CCO 

Noiltiwest  Mendocino - 

County— Mendocino: 
Parts: 
Laytonvile-Leggen 

Ortand - 

County— Glenn: 
Parts: 
Ortand  CCO 

PakMTiar-Laguna - 

County— San  Diego 
Parts: 
Lahuna/Pine  VaMey  CCO 
Pakxnar/ Julian  CCO 

Potter  Valley 

County— Mendocino: 
Parts 
ED.  200-202  [Redtvood  Potter  CCO) 

Ramona - 

County— San  Diego: 
Parts 
Ramona  CCO 

Riverdale/Canithers _ - - 

County— Fresno: 
Parts 
CT.  75-77 

Russian  River 

County— Sonoma: 
Parts: 
CT.  1537 
CT.  1543  (South  Portion) 

San  Benito-Bittenvatar __: — 

County— San  Benito: 
Parts 
San  Benito-Sitlenwatar  CCO 

San  Joaquin-TrantiuiMy _. 

County— Fraano: 
Parts: 
San  Joaquiii-TranquiMy  CCO 

San  Vsidro 

CoMnly— San  Diego: 
Parts:     . 

CT.  ioaoirioo7 

CT.  101.0»-101.07 
CT.  102-105 

Sarrta  Catakna  Island. — 

County— Los  Angeles 
Parts 
CT  5990  (Santa  Catakna  Isl.) 

Shmglelown....:. 

&>unty— Shasta: 
Parts: 
CT.  343-347  (Central  ShasU  CCO) 
Sierra 


Degree 

ot 

shortage 

group 


LdTvIca  area  name 


Cuui6y    riwiu: 


01 


01 


01 


Sierra  CCO 

^iakiyoa... 


Counly-Siakiyou: 


Etna  CCO 
PLJonaaCCO 

Soledad 


(bounty    Monterey: 
Pans: 
CT.  U14f'mt 

South  OaUwid 

County -Alameda: 


01 


02 


01 


02 


03 


02 


02 


04 


02 


02 


01 


01 


02 


03 


01 


03 


CT.  4076-4075 
CT.  4064-4097 
CT.  4102-4104 

Southaaat  Kam 

County— Kam: 


Degree 

o( 
shortage 

group 


CT.  55.02 
CT.  56-59 

Southern  Inyo 


Counly— Inyo: 
Parts: 
Death  Valley  CCO 
Indapandaooa  ryn  r^  jja 
Lone  Pino  CCO 
sneaonai  womers 
Tourists 
SpringvMe.. 


Coun^r— Tutara: 
Parts: 
CT.  27  (SprtngviOe) 
Stanialaus/Yoaemite- 


Coun^r— Tuokanno: 

PwtK 

StanMaus/Yoaemlle  CCO 

Surprise  Valay 

County    Modoc 


SurpriaaVritayCCO 


Cout%— San  Frandaco: 


Tiplon.. 


CT.  122-125 


Ooon^r-TiMra: 


CT.  32 
CT.  42-44 

Tmidad- » 


Coun^— HumtxMt 


N.  Coastal  CCO 
Tula  Lake-Butte  VaHey .. 
County    Martec 
PwtK 
Tule  Lake  CCO 
County— Siskiyou: 


Butle  Valley  CCO 
Tule  Lake  CCO 
VaNey  Center/Pauma  Valley.. 
County— Sen  Diego: 
Parts: 
CT.  191.01-191.02 

Venice 

County— Los  Angeles: 


CT.  2731-2739 

Wasco/Shafter 

Counly— Kem: 
Parts: 
Shelter  (XO 
Wasco  CCO 

West  Bertiely 

County— Mameda: 
Parte: 
CT  4220-4223 
CT.  4230-4234 
CT.  4240 
WMt  Cofnpton 


03 


02 


02 


02 


02 


PRtMARY  CARE:  CaRTomla— Continued 

Santca  Area  LMing 


Service  area  name 


01 


01 


01 


03 


01 


•1 


03 


01 


01 


01 


01 


Counly   ma  Angetaa. 
Parts: 
CT.  5411-5415 
CT.  5425-6432 

Woodtaka 

Counly— Tulare: 
Parts: 
woodWi^— TtvB6  WwsOCO 
29  Pakas/Morango  Valley .. 
Courty— San  Bamardkio: 


CT.  104.01 

CT.  104.03-104.04 


Degree 
ol 

shortage 
group 


04 


02 


PRIMARY  CARE:  CaHfoiiila 

^spolaton  &otp  LMng 


Population  group 


tndwi  Pop. .^Trinidad .. 


Onnty— val  f4ovla 
County-HumlMMt 
Parts- 
kKSan  Pop.  (TrirtdaQ 
Indochiaeae  Pop.— Attnalar/Meroed.. 
County— Merced: 


AtwatarCCO 
MeroedCCO 
Indochiweaa  Pov.  Pop.— Unda  VMa .. 
Coun%r— San  Oiego: 
Parte 
CT.  86 
CT.  67.01 
CT.66 
CT.  69.01 
CT.  90 
CT.  t1.06 

Madkaid  Pop.-VacavMa 

Coun^r— Solano: 


Co- 


VacavHeCCO 
MedhCal  Big.- ' 

Counly— Tehama 
Migr.  &  Monol.  Spaa.  Sp.  Pop.- 


i-LeGrand. 


Planada-La  Grvid  CCO 
IMgr. Manol.  Span.  Sp.  Pop- Ventura  Co.. 
CounV— Venlura: 
Parta: 
Flbnoi»Pltu  CCO 
MoorpaikOCO  . 
OuiwdCCO 
Santa  Paula  CCO 
Satksoy 

Moronga  kidian  Pop ^___ 

CounV— Riverside 
Counly— San  Bamardkio: 
Parts: 


San  Manuel  Indian  Pop._ _. 

Counv— San  Demardkio 

Soboba  Indian  Pop. 

CounV— Rlverakla 
Spea  Sp.  Pop.— NW  Merced.. 
CounV— Merced: 
Parts: 
HHmw-kwinCCO 
Uvingston-Delhi  CCO 
Span.  Sp.  Pop.— San  Marcoa.. 
CounV— San  Diego: 


San  Marcos  City 
Span.  Sp.  Pop.— PorlervMe.. 
Coun^Tulare: 
Parts: 
CT.  33-41 
CT.  45 


Degree 

ol 

shortage 

group 


01 


02 


02 


04 


04 
01 


01 


PRIMARY  CARE:  CaMfomia— Continued 

Paputaton  Group  Utarig 


PopuMon  group 


Washoe  kidlan  Res. . 
County— Alpine 


Degree 
ol 


01 


PRIMARY  CARE:  CaMoniia 

FacmyLMriff 


FadMy  name 


County— Orange 
Martin  Luther  King  >  General  Hoap. . 
County— Los  Angetos 


Degree 
ol 


groKi 


02 
02 


PRIMARY  CARE:  Cotorado 


County  name 


Adams: 

Serviee  Area:  flennett/SlrBabug.. 

Service  Area:  Commerce  City 

Arapahea: 

Serviee  Area:  Bennen/Straaburg. 

Bsi^  — 

Bent 

Serviee  Area:  Lamar 

BouUar 

PopuMon  8rei«:  Mad.  tnd.  Pep.-l^ByMa/ 

LousvUle 

Cheyenne: 

Service  Area:  Kit  Canon 

Cone)oa».— _..,. 

Costilla - 


Croniley: 
Servioe  Area:  Rocky  Ford/Ordaray- 

Custer  _ _ 


01 

81 
01 
01 

04 
03 


Dolores 

ElMrt: 

Servkie  Arae:  KkMia/Elizabath. 

Servne  Area:  Umon 

El  Paso: 

Service  Aree:  CalharvVodar 


Populatnn  Group:   Med   kid.  Pop.— Colatade 
Sprkigs . 

(jipin III  


Huorfam: 

Sarvka  Area:  Gardner.. 
KkM* 


KHCmon: 
Servne  A«aa:  Fla^  . 


IJnooki: 

Servkje  Area:  Lknon. 

Moffat 

Servne  Area:  Rangaly.. 


Servioe  Ana:  Nucia 

Otero: 
Sarvtoe  Area:  Rocky  Fofd/Ordwar- 


Service  Area:  Lamar 

Puebto: 

Senice  Araa:  Avondalo/Boone 

Populatnn  Group:  Med.  kid  Pop.— PuaUo  Qty... 
Mo  Stance: 

Samce  Area:  Rangaly 

Routt 

Service  Area:  Oak  f>— '■/v— ft 

Saguache 

SedgiNtak: 

Seraka  Area:  Julesburg  (CO/NE) 

WeM: 

Populalkxi  Group:  Migr.  Seaa.  riwatua    tWaki 

Cd 

yuma- : . 


02 
04 


02 

01 


04 


01 

01 
01 
01 

03 
01 
01 

01 
02 

02 

04 
01 
61 

01 
01 

61 
04 

02 

01 

03 

OS 

04 

01 
01 

01 

01 
02 

02 


02 
02 
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PWHARY  CARE:  Colorado 

Smyie*  Ana  Using 


Sarvte*  araa  riMM 


Avondiiv/BoOM  » 


PirtK  CT.  32-34 


a». 


Ceumy    Aiipitw 


Ote. 


(Man-Vodw 

Ceumy    DPmo 


CT.  W.01 
CT.  46 
COfMIMfCM  Qly.»« 


CT.  azM 

CT.  87.06-«7.0e 

CT.  a8J>i-a>.02 
CT.as.oi 

CT.  88.52 


CoaHy   WCOTon 

PirtsiFUgtarDw. 
Ganfewr 


Counlif— HuMtano 
PalK  Qanfeiw  Ov. 
HCO/NE). 


Kom/aattm 

Counly— Qbart 
PirtK  KioiM  Ov. 

la  Canon 

Coufily    Chsywww 
Puts:  Kil  Carton  Oiv. 


Dagma 
of 


group 


Counly— Sam 

Parts  McdM*  Oiv. 
County— Prowars 


County-Gbart 


SMaOw. 
CouMy-Unooki 
Nuda ~ «..». 


CourWy— Monlreaa 
PartK  Nuda  Dm. 

Odi  Oraak/Yarnpa 

CouTf^r-iVMn 


OakCraakOiv. 
VampaDw. 
Rangaly.. 


Coun»    MeWI 

Pwla:  Artatia  Div. 
County— Rio  Blanoo 

Pvia:  Itangaly  Dhr. 
Hodcy  Fofd/^diMay ....» 
County— Oomitoy 
Coun^*— Olaro 


rOv. 
lOiv. 
Rodty  FordOw. 


PRIMARY  CARE:  Colorado 

FapiMion  Group  UsUng 


02 


04 


01 

01 

02 
01 

01 

04 

02 

03 
01 

01 

03 


Population  group 


Mad.  hid.  Popi— Cotorado  Spring*.. 
Counff— SPaio 


CT.  13.01 
CT.  14-17 
CT.  22-23 
CT.  28-28 


Dagrea 

o< 

shortage 

giDup 


04 


PRIMARY  CARE:  Colorado— Continued 

PapiMion  Oroup  LMng 


Population  group 


Med  md.  Pop— Lafayaoa/Louiavllla... 
Counly— Souldtr 
PwtK 
CT.  128 

CT.  128.01-129.02 
CT.  130 
CT.  131.02-131.05 

Mad.  Ind.  Pop.-Puatilo  CHy 

Counly— Putt>lo 


CT.  1-2 
CT.  4-8 
CT.  8.02 
CT.  10-27 
CT.  28.01-28.02 
CT.  28.01 
Migr.  Saaa.  Fnwkrt.- WeM  Co.. 
County— WaM 


Oagraa 

ol 

ihortage 

group 


01 


01 


02 


PRIMARY  CARE:  Connecticut 


County  rame 


Fairfield: 

Service  Area:  South  West  Bridgepari 

Population  Group:  Pov.  Pop.— Central-East 
Bridgeport — 

Population  Group:  Pov.  Pop.— S.W.  Stamford 

Hartford: 

Servica  Area:  Charter  Oak/Rice  Hts 

Service  Area:  Nonh<;entral  Hartford 


Population  Group:  Pov.  Pop.— Middletown.. 


Service  Area:  Fair  Haven 

Population  Group:  Pov.  Pop.— Central  Water- 
bury _ 

New  London: 
PopuMion  Group:  Pov.  Pop— New  London 


Population  Group:  Pov.  Pop— N.E.  Windham.. 


Degree 

of 

shortage 

gro«^) 


04 

01 
01 

01 
01 

04 

01 

02 

01 

01 


PRIMARY  CARE:  Connecticut 

Santo»  Ana  UsUng 


Degree 

Senice  area  name 

shortage 

group 

Charter  Oak/Rice  Hts. 

01 

Parts: 

CT.  5046 

CT.  5048 

Far  Haven 

01 

Parts: 

CT.  1421-1423 

CT.  1424-1426 

NoithOntral  Hartford. — 

01 

Parts: 

CT.  5006-5015 

CT.  5017-5018 

CT.  5035 

CT.  5037 

South  West  Bndgaport.. 

04 

County— Fairfield: 
Parts:  CT.  702-710 


PRIMARY  CARE:  Connecticut 

PapiMion  Gmup  UtUng 


PopuMton  group 


Degree 

of 

shortage 

group 


Pov.  Pop— Central  Watarbury.. 
County    Nflw  Jwvsft 


CT.  3501-3505 
C.T.350e 
CT.  3612 
CT.  3514 
Pov.  Pop.— Central-East  Bridgapod... 
County-FairliaM: 
Parts: 
CT.  713-717 
CT.  735-742 

Pov.  Pop.    MiddWewn 

Counly— Middlatax: 
Parts: 
CT.  5411-5422 

Pov.  Pop.— N.E.  Windham 

Cour«^Wir)dham: 
Pwts: 
Brooklyn  TiMt. 
CanlertMry  Twn. 
EasHordTwn. 
KWingly  Twn. 
Plainfield  Twn. 
Pomfret  Twn. 
Putnam  Twn. 
Staring  Twn. 
Thompson  Twn. 
Woodstock  Twn. 

Pov.  Pop.— New  London 

County— New  London: 
Parts: 
CT.  6901 
CT.  6903-6907 

Pov.  Pop.— S.W.  Stamford... 

County— Fairfiakl: 
Parts: 
CT.  201 
CT.  214-215 
CT.  217  ' 

CT.  222-223 


02 


01 


04 


01 


01 


01 


PRIMARY  CARE:  Delatware 


Counlynama 

Degree 

of 

shortage 

group 

Newcastle. 
Seraice  Area;  l*ddtetown-Odessa - 

03 
01 

Sussex: 
Service  Area:  Mid-Suase«  (Indian  River)    

04 

PRIMARY  CARE:  Delaware 

Service  Ant  Lisling 


Service  area  name 


Mid-Sussex  (Indian  River) 

County— Sussex: 
Parts: 
Georgetown  CCO 
MillsboroCCO 
Selbyville-Franklord  CCO 
Middletown-Odessa 


Degree 

of 

shortage 

group 


04 


03 
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PRIMARY  CARE:  Detewaiv-Continued 

Service  Arat  IMing 


Service  araa  name 


County-New  Caatia: 
Pans:  MUdMown/Odessa  CCO 
WHminglnrwSflultitMitlge  


Counly-Mew  CaaOa: 
PartK 
CT.  1 

CT.  601-6.02 
CT.  8 
CT.  17 
CT.  18-20 
CT.  154-156 


Degree 
oi 


group 


01 


PRIMARY  CARE:  DMrlet  of  CohiniMa 


Counlynama 


DMrid  ol  Cotumbia: 
Servloa  arac  Anacoatia .. 


Populatkw  Group:  Span.  Spk.  Pop.— Adama- 


FacWy:  D.C  Datanlion  FadMy.. 


Degree 
of 


group 


01 


01 

02 


PRIMARY  CARE:  Diatriet  Of  Columbia 

Service  Area  umng 


S6fvio0  flras  inflw 


County-Oiat  of  Cokmbia 
Parts: 
CT.  77.03 
CT.  77.07-77.09 
CT.  78.03-78.05 
CT.  78.07-78.08 
CT.  86.01-86.04 
CT.  88.01-89.07 


Degraa 
of 


group 


01 


PRIMARY  CARE:  District  of  Columbia 

PofMJitlion  Group  UHhg 


Populolion  group 


Span.  Spk.  Pop.— Adams-Morgan  . 
Counly— Gist  of  Cokanbia: 
P«1b: 
CT.  27i 
CT.  26.0 
CT.  37.0-40.0 
CT.  421 
CT.  43.0 


Degraa 
of 


01 


PRIMARY  CARE:  Diatriet  of  Columbia 

FaomyUellrv 


Facility  name 


D.C  Datantkm  FadKy. 


County— DM  of  Cokmbia 


Dagrea 
of 


gnwp 


02 


PRItSARY  CARE:  Florida 


Counlynama 


Baker.. 


Bay: 

PopkMian  Group:  MadtesM  Pop.— Bay  Co.. 
Btmdtnrtt .  


Brevard: 
PopuWtan  Group:  Madk;akl  Migr.  Pop— Orwwd 
Co 


PopuMon  Grovp:  Pov.  Migr.  Pop— Waal  Pom- 


CaRioun 

Charlotia: 
Populatton  Greup:  MadkaU  Migr.  PopL-Char- 
kille  Co 


CHrue: 
PopuWkin  Group:  MadfcM  Pop.-Olrua  Ca.. 

CoMer 

Sendee  Area:  Evergladaa 

Service  Aiae:  Immokalae 

Cokimliie 


Dade: 
FadKy:  Oofs  laon  &  Dads  Comm  HNh  O.. 

Sentoe  Area:  Modal  CWea. u__ 

Sarvloa  Area:  SouViam  Dade 

SCHnOC  AfOttl  WyiMfOOO.. 


Populatton  Group:  Pov.  Pop.— S.  Miami  Beach.. 

FadMy:  Jacfcaon  Memorial  Heap 

OeSolo: 
PopuMton  Group:  Pov.  Migr.  Pop.— Da  Solo  Co. 


Ouvat 

PopuMton  Group:  Low  Income  Pop.— Duval  Co. 
Eacambia: 


PopuMton  Group:  Pov.  Pop.— Frankin  Co- 

Gadadan 

Gichriil ^... «. .„.«.«««««. 


Gladea: 
Sarvtoe  Area:  Glades/Hendry.. 


PopuMton  Group:  Medtoato  Pop.— NanMon  Co. 


PopuMton  Group:  Madtoaid  Migr.  Pap.-HMdea 


Co. 


Sentoe  Area:  Qladaa/Handry.. 


PopuMton  Group:  Pov.  Pop.-llgN»idi  Co 

HariX)rough: 

Santoa  Aiae:  East  Tampe/Ybor  CHy 

PopuMton  Group:  Pov.  Migr.  Pop.-Noi1haast 
HMMWumiyh  . 


PopuMton  Group:  Medtoahl  Migr.  Pop.— hidMi 
River  Co 


PopuMion  Group:  MedtoaM  MK|r.  Pop.— L*e 

Co 

Lee: 

PopuMton  Group:  Madtoaid  Migr.  Pap.-Lee  Co. 

Levy 

Uberty 


PopuMton  Group:  Madicad  Migr.  Pop.    Uurn- 

lea  Co 

Marion: 

PopuMton  Group:  MedtoaM  Migr.  Pop.  Mwion 
Co 


Uartn: 
Sarvtoe  Area:  kxlantown.. 


Sentoa  Area:  Callah«\/HMiard.. 


Degree 
of 


group 


01 


04 
04 


01 


01 
04 


01 

01 

01 
01 
04 

01 
01 
01 
01 
04 
01 

01 
01 

02 

01 

01 
02 
02 

02 

03 


01 


02 
03 


01 
01 


01 
02 


01 
03 
02 
02 


01 

01 
04 
02 
03 


01 

01 
02 
02 


PRIMARY  CARE:  FlorMa-Continued 


Dayee 

County  nanM 

^  of 
sftorlaga 

group 

OkaechotMe: 

PopuMion  Group:  Pov.  Migr.  Pop.-Okeecho- 

beeCo .._ 

01 

Orange: 

PopuMton  Group:  Medicaid  Migr.  Pop.-Oran8a 

f"-" 

02 

03 

Palm  Beech: 

Servtoe  Area  R««e  niartP/Pahnkaa   .. 

01 

Sarvtoe  Area:  West  Pakn  Beach... 

01 

Paaco: 

PopuMton  Group:  Madtoato  Migr.  Pap.-Paaco 

Cn 

04 

Pinnlaa: 

PopuMion  Group:  Pov.  Pop.— St  Petersburg 

01 

Pofc 

01 

Putnam: 

PopuMton  Grot<>:  Madtoato  Pop.-Pulnam  Co  _. 

02 

SL  Johna: 

Poputotton   Group:    Madtoato   Migr.    Pop.-«L 

.k*m^Ctt 

01 

St  Una: 

PopuMton  Group:  Pov.  Migr.  Pop.-St  Luda 

Cn 

01 

Sanla  Roea: 

Sarwim  ArM    Mnrtham  Rmmtm  On^ 

03 

Seminole: 

Poputation  Group:  Medcato  Migr.  Pop.-Sen»- 

01 

StMMm 

01 

AiMnnea 

02 

Taytor 

Populatton  Group:  Madtoato  Pop-Taytor  Co    — 

01 

Untoo: 

Pacaay- MiC  Co"  ^i# 

02 

Vokida: 

Populalion  Group:  Medtodd  Migr.  Pop.— VOMa 

Co 

01 

W>ki#*             

03 

IM^tnn 

01 

Washinglon: 

fVjpUiallon  Group:  Madtoaid  Pop-^MIMMnglon 

r-o 

01 

PRIMARY  CARE:  Florida 

Service  Area  Listing 


Sarvtoe  area  name 


Be«e  Glade/Pahokee ..... 

Counly— Pakn  Beach: 

PartK  CT.  80-63 

Caiahan/HManl 


Counly    Nassau- 
Pwls:  CT.  504-505 

East  Tditoa/Ybor  Ctty 

County    I  lillrt)Orough: 


CT.  10 
CT.  16-19 
CT.  30-44 
CT.  48-51 


Counly— CoMar 
Pans:  CT.  Ill 

Qladas/Hendiy 

Counly— Gladaa 
County— HerNlry 


County— Coaar 

:CT.  112-114 


County    Martin: 
Parts:  md 
ModdCKsa- 


CCO 


01 
02 
01 


01 

n 
01 
02 
01 
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miMARY  CARE:  FlorM>-Con«nued 


Cau>%— OadK 

PVIK 

CT.  iaoi-tao4 

CT.  14 

CT  15.01-15.08 
CT.  17.01-17.08 
CT.  18.01-18.03 
CT  19.0t-n.a8 
CT  20J)1-20LQe 

CT.  »oi-».ar 
crjs 

I  Rosi..— 


J^f  fCT.  raCf 
MraMvMcUMn  (CT.  lOn 


CouMv— Ptfea  BMEtK 
Pu*.  CT.  2t-28 


Counqr— OadK 


CT26 

CT.  Z7.(M-87i)8 

CT2e 
CT31 


Dagra* 


graup 


oa 


01 


01 


01 
01 


PRMMRY  CAflC 

■  aoMP 


PRIMARY  CARE:  Flertdi    Continued 

PoptiMon  Gmup  Umng 


Popirtion  gwMP 


Coun%— MiratM 
Mtdiciid  Mgr.  Pop.    Miiion  Co. 

Coui%— Manon 
Medicai*  M»  ^P    rmeo  O- 

Coui%— Paaoo 
Medieari  Mgr.  Pap.-St  Johnt.... 

CounV— SLJohw 
ItodicaM  Migr.  Pap.-S«ninaia  Co. 

County— Samnola 
MoOoi*  Mgr  Pop.— Volusia  Co-.. 

Coun»    WWiaia 
Pov.  Pop.— fcanMiw  Co 


Cour%— Ffankkn 
Po*.  Pop.— Hl^awdaCOu. 

Coun^r-MgNandi 
Pov.  Pop.— PokCo— - 

Caun%-Pok 
Ptw.  Pap.-S.  U 

Cour%— Oada 
CT 


Pov  Pop.— SL  Patvabucg. 


Pane 
CT.aM.0f 
CT.2O3j0t 
CT.  204-208 
CT.SOiuM 
CT.  210.96 
CT.  212-21S 
CT.ZiaiM 
CT  218J5 
CT.  219J6 
CT.  220 
CT.234.43S 
Pov.  Migr.  Pop.— Waatam  Powpawa  i 
CowH)    OroKurd 


Oagraa 
ol 


group 


ot 

o« 

01 
Of 
01 

ot 
ot 
ot 

04 

01 


raWMRr  CARE:  G«orgto-Cont>nued 


County  r«ania 


Buika.. 


Chatdoa- 


PopuMon&OMpi  Uad  lad  Pop.- 
CHa1toQga..«..-M..— —..—.— —.-.—.* 


Charokaa.. 


Saniica  Araa:  Mhana  NHC  Target  Amk 

Colquitt. 

Cook: 

PopuMon  Group:  Mgr.  Pop.— BarrianyCaok. 

CrawtoHl »....-.-..»..-.—.....—.-...-... 

Dade 

Oawaon 

OaKMK 

Dodga.. 
Dooly^ 


Ooughaity: 

Sanica  Aiaa:  EaM  Mbany... 

Sarvica  Araa:  Sou8t  Albany.. 
Eirfy.. 


EffinQhrn^ 
Bbart 


Popi^akori  groMi 


Lob  bKame  Pop.  ol  Diwal- 


CT.  t-5 
CT  9-19 
CT.  26-29 
CT.  107-109 
CT.  112-116 
CT.  118 
CT  121 

Medicaid  Pop.— 6ay  do 

Count)    Day 

Mafciid  Pop— Putnam  Co 

County    Putnam 
Madtaaid  Pop.— Wailiiiglun  Co~ 
Coimty^MteiNngton 

Madkaid  Pop.-Gtna  Co 

County— Citnia 

Co 


Coiiwlf— Hswilloo 
MadnaM  Pop.-Taykx  Co 

County— Ti«tor 
Ma«catf  Mgr.  Pop-Oranga Co 

County— Orange 

Mgr.  Pop.    mdlM  RNar  Co.. 


MMKMO  WHQr.  rop.     UPBvini  00». 


MaiSctfd  yii{f.  rpp    CTiMloMi  Co .. 

Countf-^twrtoito 
Madkaal  Mgr.  Pap.-Hardaa  Co .-. 


Dagtaa 
ot 


group 


02 


Msdcad  Mgr.  Pop.— Lake  Co 

County— Uka 
Madkaid  Mgr.  Pop.— iaa  Ca 

County— 4.aa 
Medkrad  litigr.  Pop.— Manatoa  Co- 


04 

02 
01 
01 
03 
01 
02 
»1 
01 
01 
01 
01 
01 
01 


CT.  t03X»-t03>02 
CT.  104 
CT  tW 
CT  302-306 
CT.  3ai7At-«ir.08 

CT.3g8AW3a8.oa 
Pov.  Mgr.  Popi— Okeechobee  Co.. 


Pov.  Mgr.  Pepi— Oa  SotoCA. 

County— Oe  Sato 
Pov.  Mgr.  Popi^^^itw 

County    ItJUUnou)^ 

Parte:  CT.  t2t-14t 
Pov.  MiQT-  Aipt^^t.  LmcI#». 

Couni))— Si  Lad* 


Ot 


01 
01 
01 

01 


PRIMARY  CARE:  FkKkte 

FtcmfListktg 


Jackson  Mamonal  HospL.. 
Coun^r— Oade 

RMC  Corr.  kwt 

County— Union 

Doris  lson&  Dade  CMC- 
County— Oade 


of 

ortai 
group. 


01 
02 
01 


PRIMARY  CARE:  Qeorgia 

CounlyniMa 

ihortaga 

group 

AtMmon 

01 

Rakiv 

01 

B«iks             - 

01 

B«tow 

..       _  _..  „..     

02 

Banien: 

Populalion  Qreup:  Mgr.  Pop.— Oenten/Cook 

Brantley _ 

01 
01 

Brook*.      .  -  „               

04 

Bryan _._.                            ....    

01 

Fwwc 

Sarvica  Area  Bkiendga/Coppartril  (QAATN) 

Fayettsc 

Servica  A»aa:  Paknelte 


FuHoR 

SetMoe  Araa:  RikMiest  amvnb  .. 
Sanioe  Aiaa:  I 


Sanice  Area:  Weet  End.. 

Gfcicocfct..- — 


PapiMian  GsQup: 

Hancock 


Had.  tad.  Pap.-Ha«. 


Degree 

ol 

shortage 

group 


Lee.. 


Uierty — 
Lincoln  ..« 

Long 

Lumpkin... 
McDuMe.. 


Many.. 


PauMMg. 

P»a™._ 


Putnam. 
Schley.. 


Stewart 
Serviee  Area:  Stewart-Webster -.. 

PopuMon  Group:  Med.  Hnd.  Pop— Sumter.. 

Tafcot... — — 


Taytor 

TUt 

Population  Qroup:  Mgr.  rop- 
Turner 

MpuMon  Gioup:  Mgr.  Pop.- 
Twig«_ 

-Tmn-umer 

-THt/Tumer 

(Mmk 
Sanaea  Amk  Sudies- 


Servns  Area:  South  Waliar.. 


ServKe  Area:  Stewart-Webster 

Sarvice  Area:  Morttgomery/Wtiooler .. 


04 
01 

02 
02 
02 

01 
04 

01 
02 
02 
02 

01 
04 
03 

01 
01 
02 
03 
03 

02 

02 
04 

01 
01 
02 
02 
02 
01 

02 
01 
04 
02 
02 
01 
04 
01 
02 
03 
01 
04 
04 
02 
03 
02 
03 
03 

01 
03 
01 
02 
01 
03 
01 

01 

01 
01 
01 
02 
04 
02 

01 

01 
01 

01 

02 
01 
02 

01 

01 
02 
01 
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PRIMARY  CARE:  QMr«iiH-Continued 


44003 


County  name. 


Dagrea 

ol 
tfiortaga 

group 


02 
04 


PRIMARY  CARE:  QMrgia 

S»nio»  Ant  LMng 


scnos  wos  fwnw 


Athena  NHC  Target  Aiaa- 
County-Oarka: 
Parts: 
CT.2-3 
CJM 
CT.g 

AMants  (SeuthsWa) — 

County— FuMon: 


CT.  44 

CT.  46.9S 

CT.46 
-■'  ■  CT.  48.96 

CT.EO 

CT.  52-S3 

CT  S&01-$S.02 

CT.  S8-68 

CT.  63-64 

Cr  67 

CT  68.01-68.02 

CT.  88-73 
BkierMge/CopperM  (GAmq. 
County    rarmki. 

DakaOMSiady  owe 

Countf-Oa  Kalx 


.    .       CT  206.208 
CT.  227 
CT.  231.01 
CT.  236.01-235.08 
CT.  238-237 
CT.  236.01-238.03 

EaslABiany. 


County— Dougherty: 


CT  1-4 
CT  101-102 
CT.  103.01-103.02 
CT.  107-110 


County-Fulton: 


CT662 
CT  78.03-7104 
CT.  79-60 
CT  81.0t-6tM 
CT.  83.02 


Coun^Wheelar 


County-FuMoK 
Partk 
CT7-6 
CT.  82J)t-62.02 
CT.  8X01-63.02 
CT.  64-86 
CT.  8601-66.02 
CT.  VTM-Vfja 
CT88 


County— Fayetla: 


CT.  1402 
County— FuHoR 


CT104 

CT.  tOSX)4-t06.06 
Sou8«Akany. 


County— Dougherty: 


CT12 

CT  14.0t-t4.08 
CT  16 

CT  10601-106.02 
Soul)  Walker 


Degrsa 
ol 


group 


Ot 


01 


02 
01 


01 


01 


01 
02 


02 


Ot 


02 


PRIMARY  CARE:  QMrgiiK-Continued 
S»nlo»  Ana  U$llng 


Servica  arsa  name 


County-WalHer 


Kensinglon  000 
LalayalleOCO 
Rock  Spring  CCD 
VManowCCO 

•^W^iVI rVWKMV^    1WI 

County    Stewart 
County— Webster 

Suches 


County    Union: 
Parts: 

West  End 


County-FuttoK 


CT.  22-26 
CT  36-41 
CT.  42.99 
CT43 
CT.  60-62 

MedL  kid  Pep.-Hal  Co. 

County-Haa 
Med  bid  Pop.— Sumter  C&. 
County-^umtsr 

Med  kid  Pop.— Chatham 

County— ChaSienc     -  -  . 


C.T1 

CTS 

CT.  6.01-602 

CT.  6-13 

CT  1$ 

CT.  17-28 

CT32 

CT  33.01-33.02 

CT  8601 

CT.S7 

CT.46 

CT.  totxn 

CT.  t08 

CT.  106.01 

CT.  10603-10609 

CT.  107 

CT.  10601-10608 

lAgr.  Pop.— TW/Tumar. 

County— TW 
County— Turner 
Mgr.  Pop.-Benten/Ceok-. 
County— Benlen 
Coun^   Cook 


Degrsa 
ol 


group 


01 
01 

02 


02 
01 
08 


01 


01 


PRIMARY  CARE:  HawaH 


County  name 

V 

HenokAi: 

Sanine  ame'  KalM  Valay 

^af^Y  Otfv  <>nm  «o>r  Ck- 

01 
02 

I  PRIMARY  CARE:  Hawal 

Santo*  Ant  UtUng 


Sanioearaa  name 

Dagraa 
ol 

gro«t> 

Kamvaley... 

County-HonokJki 
Parts:  CT.  63-66 

01 

PRIMARY  CARE: 

FtamflMIng 


FacMy  name 


Oehu  Comm  Corr.  Ok. . 
County— Honolulu 


ol 
Voup 


02 


PRIMARY  CARE:  MM«o 


County  name 


Ada: 

FadMy:  klsho  Slats  Penitentlwy 

Bannock: 

Sendee  Area:  Downey/Lava  Hot  Sptkigi- 

Serviee  Area: ! 


Service  Area:  Amarlean  Fsis 

Population  Group   Mgr. 

Balsa . 


Sendee  Araa:  Aioo/Maekay.. 


Canyon: 

Servloe  Araa:  Myssa 

PopuMkm  Grot^   Mgr. 
TMasora  Vstay     . 

OMkOH 


Servloe  Area:  AMon/MsMa- 
>    Sanaoa  Area:  Oakley 

PopuMkm   Group:    Mgr. 

MsgKVslay 

Oark , 


Sarvlea  Area:  Aioo/Maokay- 
Servloe  Area:  ChaHs 

OOTWGw  MVK  OWr^Py ^i 


8ofwo9  AfCiK  QMnno  Foffy— 


Omma 
rppultfon  Qroup;   IMgr.   Sen.   FfiMln.^1 

TroMurt  VoMoy  pO/OfQ 

Ooodbv 


PopuMlon   Qfoup:   MlQr.   Som.   FnwiAis.^W. 
klaglc  Vsiey 


Service  Area:  Mud  Ut 
Population   Group:   Mgr.   Seas.   Fwiitia.    C 
Sneke  River  V'*mg 


Population  Groiy:  Mgr.  aaas.  FmsAfs.— ^. 

t4agle  Vsiey 

Kootensk 

a^«.^MA  A^k*.   O    \Amttmm 

oerwe  Area:  w.  iwenee  i 


Lincoln ......        .—  .  . 

MnUoka: 
Population   Group:    Mgr. 


OnsMs.. 


Owyhee: 
Servica  Area:  N.W.  Owyhee 
Populetion   Group:    Migr. 
TreatMraVaSay 


Servloe  Area:  New  Plymoulh 
PopuMton    Group:    Mgr. 
Troasura  Valey  (lO/OR). 


02 

01 

02 

01 

01 
01 

02 
01 

01 

01 
01 

01 
01 

01 
01 
04 

08 

01 
01 

01 
04 

01 
04 

01 

01 

01 

01 

02 
02 
01 

01 
01 

01 

01 

01 

01 
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PRIMARY  CAKE:  liMil    Continued 


Cbun^nmw 

OaOTM 

VtOftSQC 

grai« 

n«rrir*  Arar  AiMrirwi  f^ft 

01 

01 

TwtoMht 
S«fwio«  Mmc  BiM 

02 
01 

WapKloii   Qm^   Mgr.   S«m.   FnMkf«.-H 
Tmnrr  <iWrr  flr'<>)>       

01 

PRIMARY  CARE:  Maho 

Sm¥le»  Aim  U$llng 


Swios  flfM  nviw 


D.JP 


Dkr. 


Ov. 


MKXVIlKtav 


mt 


■M- 


CaunUp— T«toFrfk 
PmcaMMOto. 
W.  SMnon  FHi  Ov. 


I  Or. 
DoMpfWjf /LwM  Hot  SpvlnQiH 


PMK  &  Bmnocfc  Ov.  (S.  3/4) 
uHiw  FSBy« 


CouMf— Qmorac 
PalK  Gtam*  Nny 


Ov. 


H.W. 


Ov. 
Dte. 
Dkr. 


Ov. 


On. 

at. 


ommi- 


P■rtKOM^ra<: 


Ov.  (£0.44, 
0I».  (S.  1/2) 


PotR  SHnlay  Oto. 


01 
01 

oe 

02 

01 
01 
01 
01 
01 

01 
01 

01 

oe 

01 


PRIMARY  GAR&Maho 

^u»ltw  Qmtp  tmng 


Poputatton  QTOup 


Mgr.  Sm*.  Fn«i)kre.-E.  Magic  Valay.. 


Countr-MMdoka 

County    \'tnm 
Mgr-  Smi.  Imwkra.— £.  Snake  Rivw  VM«r 

Coumy— Bingham 

Coaity   Jadation 
Mgr.  Saaa.  FnMikra.-N.  Traaaura  Valay  afWOf^ 

County    Gam 

County    Payatta 

County   Waatiinutiin 
Mgr.  Saaa.  Fm«*re.— S.  Treasura  Valay 

County   Canyon 

County— Omyhao 
[Mgr.  Saaa.  FtnMto«.-W.  Magic  Valay 

County   Goodwg 

County    Jaroma 
{    County— Twin  Fala 


Oagraa 
ol 


group 


01 

01 
01 

01 
01 


PRIMARY  CARE:  Minelv-Continued 


County  nam* 


Jo 


Satvica  AMac  Slocfclofi/VlMian. 


Kankaliaa: 
Saivioa  Aiaa:  Pamtnka- 


aaivioa  Area:  Decatur  kmar  CHy- 
aawica  Area:  Salem 


Service  Area:  S.E.  Peoria.- 
Pope... 


PRIMARY  CARE: 

FacmrLMng 


County-Ada 


el 
iiwilaoe 

group 


02 


PRIMARY  CARE:  IMnol* 


County  name 


Sarvica  area:  Cairo. 


CaKnun: 

ServicaAraa:  Hardki- 
Carol 


Champaign: 

SarMc*  Aiaa:  Northend-Champaign  UrtMna .. 
Ctay. 


Cootc 
Sanioa  Area:  Auatm/QarMd 
Sarvioa  Ana:  CitiinUkaaa/Naac  North  Side — 
Service  Area:  Chaftam  (Near  Goujheeat) 

Service  Arae:  Douglaa n 

Sarvic*  Aiti*.  c.  Chicago  Hai^ilB. 


:  HunbokH/Waat  Town 

SeMioe  Area:  New  City/W.  Englewood/Engte- 


SMVtea  Area:  Fliverdale 

Siivloa  Area:  RotMie  Vlli«e 

Servloa  Area:  Roaaland 

Sanica  Area:  S.  Lawndaie/UMarW.  Side.. 
:  Soulh  Ctiifiago... 


Degree 

ol 

ihottaga 

group 


Servica  Area:  South  Deeitng- 


SanioaArea:  South  Store .. 
Service  Area:  SouBiiait  Chicago .. 
Senrica  Area:  Uptown. 


FacMy:  Coaii  Ot.  Oipl  ol  Carr.  Cam!>l«t.. 

Facaty:  Fantua  Olnio-Coolt  Co.  Hoap 

Cumberland .— _- 


SanAsa  Area:  Waalam  Jack  ton. 


04 

02; 

03.1 
04 

01 
08 

01 

02 

02j 

02 

01 

02 

01 
01 
02 
01 
01 
01 
01 
04 
01 
01 
02 
01 
04 
02 
04 
04 


02 
03 


PulaUd: 

Service  Area:  Cairo 
Rock  lilifl 

Populainn  Group:  Madk^akl  Elg.  Pop.-Ouad- 

CMiaa  (lA/IL) ™__ 

SLCI*: 

Seratee  Area:  E.  St  Louis  Health  Dial 

ScotL...^.... 


Unon.. 


PRIMARY  CARE:  lliinoi»-Con«ntjed 

Stnio*  Ana  LMng 


ol 

onai 
group 


Service  area  name 


Wayne 

WiRi 

Service  Area:  Eattaida  Joliet.. 

FadMy:  Joiat  Coir.  hwt_ 


Facility:  SUtaevile  Corr.  kiat 

Whvwiiago: 
Sarvtoe  Area:  Rockiord  liwier  City .. 


02 

03 

02 
01 

01 

02 

04 
04 
02 
02 

03 
01 

04 

03 

02 
02 
02 
02 

04 
03 
03 

01 


Coun^r— Cook 


C.T.  8297  (E.  Chicago 
C.  St  Lout  HHh  Oiat 


County— SI  Clair 
Pans: 

CT.  S004-SOO* 

CT.  5006-6014 

CT.  S02t-«D23 

CT.  5024i>1 

CT.  fin?4,03-5024X)4 

CT.  5025 

CT.  5026LOt-5028in 

CT.  S027-S030 

CT.  5041 

CT.  S042i>1-S042i>2 

I  Jotiat 

Counv— Win: 
Parts: 

CT.  8807 

CT.  8812-8813 

CT.  882^4825 

CT.  8830-8831 


Degree 
ol 


group 


02 


04 


PRIMARY  CARE:  Hllnel* 

SarMie*  >(r«a  liMv 


Service  area  name 


Degree 
ol 


AuaHn/Garfaid..— 
Couity— Cook 
Parts: 
CT.  2506-2510 
CT.  2S14-2S23 
CT.  2601-2610 
CT.  2701-2719 
CT.  2001-2626 
CT.  2836-2843 
CT.  2901-2927 
CriMlnKkaan/Neer  North  SMe.. 
County   Cook 


C«ra. 


CT.  803-810 
CT.  817-619 


Countir— Alexander 
County^-PulasM 
ChaSiam  (Near  Southeast). 
County  Cook 


CT.  4401-4409 
CT.  4501-4503 
CT.  4701 
CT.  6001-6015 
CT.  7101-7115 

Decatur  knar  CMy 

County   Macon: 


CT.  1 
CT.  6-a 


Cowily— Cook 


CT.  3301-3306 

CT.  3401-3406 
CT.  3S01-3515 
E.  Chkago  Haig^ — 


group 


01 


Counv— Calhoun: 
Coun%— Greene: 

Parts:  WoodviVe  Twp.  (West  H) 
CounV— Jersey 
Parts: 
Quarry  Twp 
Rkhwood  Tw|1l 
RoaedaleTwp. 

Humboldt/Woat  Twa 

Coun^-Cook 
Pails: 
CT.  2301-2318 
CT.  2401^436  (Wast  Town) 

New  Oty/W.  Engiewood/Englewood 

Coun%— Cook 
Parts: 
CT.  6101-6122  (New  City) 
CT.  6701-6720  (West  Englawood) 
CT.  6801-6814  (Englewaod) 

Northend-Champaign  Ufbana 

Coun%— Champaign: 
Parts: 
CT.  2 

CT.  7  (BItgrps  1  &  2) 
CT.53(Bftgq)a2«3) 
Pembroke 


02 


04 


02 


Coun%— Kankake« 
Parts: 
Rsmbroka  Twp. 
SL  Anne  Twp.  (E  M) 

Riverdak 

CounV— Cook 
Parts:  CT.  5401 
RotibinsVI.. 


CounV-Cook 
Parts:  Robbins.  Vil. 

Rocklon)  Inner  City. 

County— Winnetwgo: 
Parts: 
CT.  10 
CT.  21 
CT.  24-29 
Roseland.. 


02 


02 


01 


Coun%— Cook 
Parts: 
CT.  4901-4914 
S.  Lawndale/Lower  W.  Side. 
Coun%— Cook 


CT.  3001-3020 
CT.  3101-3115 


S.E. 

(>xin%f— Peoria: 
P«ts:  CT  1-1S 
Salam._ 


03 


PRIMARY  CARE:  HllnolB    Continued 
Sanie»  Atm  LiMling 


02 
01 

01 

01 

01 
02 
01 

01 
01 

03 
04 


Degree 

Service  area  nana 

ol 

shortage 

group 

Coun^— Manon: 

Parts 

Alma  Twp. 

BaachamTwp. 

Foster  TatiL 

Haines  Twp. 

lukaTwp. 

■ 

Nnmundy  Twp. 

Omega  Twp. 

Salem  Twp. 

StovensonTwp. 

TontiTwp. 

South  Chicago _    .      .. 

01 

County— Cook 

Pwts:  CT.  4601-4610 

South  Daerlng 

01 

OxjnV-Cook 

Parts: 

CT.  5101-5104 

CT.  5104.09 

CT.  5105 

SnUhStinia 

04 

Coun^-Cook: 

Parts:  CT.  4301-4314  (S.  ShOM* 

Soulheaat  Chicago | 

01 

Coun^MSook 

Parts: 

CT.  3601-3615 

CT.  3701-3704 

CT.  3801-3820 

CT.  3901-3903 

CT.  4001-4006 

Stocktoa/Warren.... „.    

02 

CounV— Jo  Daviess: 

Parts: 

Apple  ntver  Twp. 

Bsrreman  Twp. 
OarindaTwp. 

Nora  Twp. 

Pleasant  Valley  Twp. 

AjshTwp. 

Stockton  T«»p. 

Thompson  Twp. 

Wards  Grove  Twp. 

WairanTwp. 

Woodbine  Twp. 

Uptown 

61 

County-Cook 

Parts: 

CT.  310-312 

CT.  315-321 

03 

County— Jackson: 

Partr 

Bradtoy  Twp. 
DsgogniaTwp. 

Fountain  Bkjff  Twp. 

Grand  Tower  Twp. 

KlnkaMTwp. 

Levan  Twp. 

Munihyabcn)  Twp. 

CraTwp. 

Poipono  Tm0. 

Sand  Ridge  Twp. 

Somaraet  Twp. 

Vergennes  Twp. 

PRIMARY  CARE: 


fwcmi 


Cook  Co.  Oepl  of  Corr.  Cempieii 

County— Cook 
Fantus  Clinic-Cook  Ca  Hoap 

County— Cook 
Joliet  CofT  Inst.- 

County— WM 
StatasvHa  Coir.  Inat 

Coun^— Wil 


Degree 

ol 

shortage 

groi4> 


02 
01 
03 
03 


PRIMARY  CARE 


County  name 


Adams« 


Brown.. 
Clay.. 


Crawloid. 

Service  Arae:  CngJiH. 

Senice  Area:  Fredeilckaburg .. 

Decatur 


Fayette. 


Fulton.. 


PRIMARY  CARE:  lllinolt 

Pofxjlalion  Oiatp  Ustnt 


PopdMon  group 


Medkaid  Elg.  Pap.-Ouad<3ties  (IL'M)- 
County— Rock  Island 


ol 

aiiertaga 

group 


03 


Sen«ioe  Arae:  Elizabeth 

Service  Area:  Fredeiickaburg 

Hendncks: 

Facmv  Mtana  Youth/Oiagnoatic  Oa 

Howwd: 

PopulMon  QitMpi  Mvd.  Ind  Pop.    Kohomo... 


Knoc 

Sonne  Aree:  Bkknel 

Lakr 

Servne  Area:  Gary 


FacW^  Indiana  State  Prieon.. 
FacikV:  Waslvile  Corr.  Ct..-.. 


Mellon: 
Senioe  Area:  Highl«id«rookakle  (IndMiwaia). 

Senioe  Area:  Neer  North  Side  (Indiaw^oia) 

Senioe  Area:  South  CenM  (kidanapdii) 


Ohio... 


CXran.. 


FadtV:  Branchvila  Training  CIr. 

Ptie 

Putnam: 

FacHV:  Indiana  State  F«m 

R*ley.._ _ 

St  Joaaph. 

Service  Aree:  Southwest  South 

Scott 

Spencer 

Staike 

Switterlend 


Ser>Aoe  Area:  Northern  Vermilhon.. 
Warren _„ 


Washington: 
Sanioe /^rea:  Fredericksbwg .. 


Degree 
ol 


group 


03 
02 
03 

04 
03 
04 
OS 
01 
03 

01 
03 

01 

02 
02 

02 

02 

02 
02 

03 

01 
01 
01 
02 
02 
02 
04 
02 


03 
03 

01 
03 
02 
03 
03 
04 

01 
03 

03 
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PmUARY  CARE:  Indiana 

Stnice  Ana  Ustng 


Swvice  WM  ninw 


OegrM 

0) 

shortage 

group 


Bidawl.. 


Caumy— Knoic 


VIgoTiiipL 
WMnflf  T  v^ 

Eiizitwai 

CouKy    Itunion. 
PwtK 
Boon*  Tap. 
PoMy  Twp. 
TaytorTimpi 
EngMi 


County— Crawtord: 
PwtK 
BoonaTvv. 
Jannngs  Ti^. 
Jofwiaon  Tv^ 
ONoTwp. 
PatokaTop. 
Starting  Tw^. 
Unon 

Fiadaiicli  ibug .»•.- 

CoMHy— Oawtant 
Parta: 
UbartyTtup. 
WMakay  Run  Tmv. 
County— Nantaon 
Parta: 
BhW  Mvar  Twp. 
MoiganTwp. 
County- Wartingkin 


02 


01 


04 


Gaiy. 


PoaayTwp. 


03 


County— take: 


CT.  Wl-tZO 
HigMamt^fOOkada  (Indanapota). 
County— ManoR 


CT.  3S26-3S27 
CT.  3644-3545 
CT.  3647-3561 
Near  North  Side  (kxtanapoka)- 
County    Marion: 


CT.  3617-3622 
CT.  3626-3532 


County— Vanailion: 


Eugene  Twa 

HigNend  T«)p. 
VMnMHion  Twp. 
South  Central  tndianapois.. 
County^Manoa 


CT.  355^-3567 
CT.  3558 
CT.  3662 
CT.  3S60 
CT.  3670-3572 
CT.  3578-3680 
CouBwuaat  Souti  Bend.. 
County    SlJoeaph: 


CT.  6 
CT.  17-24 
CT.  27 
CT.  29-30 


02 


01 


01 


01 


01 


PRIMARY  CARE:  Indiana 

Faeafy  using 


Fecilily  name 


01 


PRIMARY  CARE:  Indiana 

ftipulaton  Gfoup  Listng       I 


Brandivitte  Training  Ctr 

County— Peny 
Indiana  RetormaWry 

County— MadMon 
Indiana  State  Farm 

County— Putnam 
Indiana  State  Pnson 

County— La  Porte 
mdiena  Youth/Diagnostic  Or.. 

County— Hendricks 
WetMIe  Cort.  Ctr — 

County—  UPorta 


02 
03 
03 
02 
01 
02 


PRIMARY  CARE:  Iowa-Continued 


County  name 


Tama 

Taylor 

Service  Area:  South  Taylor 

Wetnler. 

Sennca  Area:  Oayton-Gowrie .. 


Service  Area;  Caledonia/Spring  Grove  (MN/IA).. 

Service  Area:  Cresco - 

Woodbury: 

Service  Area:  Kingstey/ Anthon/Mapteton ...._ 

Service  Area:  Onawa  (lA/NE) 


Degree 
ol 

shortage 
group 


Smvlce  Ana  Using 


Service  area  name 


02 

01 

02 

03 
02 

04 
03 


PRIMARY  CARE:  lowa 


Cour)ty  name 


AMmnafcoo 

Service  Area:  Caledonia/Spnng  Grove  (MN/IA)„. 
Benton: 

Service  Area:  North  Benton..._ 

Black  Hawk: 

Population  Group:  Pov.  Pop— Blat*  Hawk  Co 
Boon* 

Service  Area:  Dayton-Gondio 

Buctianan _ — 

Budar 


Calhoun: 

Service  Area:  Dayton-Gowrie 

Cedar 

Service  Area:  LowdenyLoet  Nation 

Cherokee: 

Service  Area:  Kingstoy/Anlhon/Maplelon  _ 
amton: 

Service  Area:  Lowdeo/Lost  Nation 


Degree 
o< 


group 


County-aoone: 
Parts: 
OodgeTwp. 
Grant  T«p. 
Pitot  Mound  TiMp. 
Couaty— Caihourc 

Part:  Readkig  Twp. 
County— Greene: 
Parts: 
OawsonTwp. 
PalonTwp. 
Couaty— HamMon: 


PRIMARY  CARE:  Iowa 

Senice  Aroa  Using 


Service  area  name 


Service  Area:  Central  City 

Greene: 
Service  Area  Oayton-Gowrie. 


Service  Area:  Oayton-Gowrie ... 
Semca  Area:  Hubbart/Eldore .. 


Service  Area:  Hubbart/Eklore .. 
HsvTison: 

Service  Area:  Onawa  (lA/NE).. 

Service  Area:  Woodbine — 

Homard: 

Service  Area:  Cresco- 
Humt>oldt — 


Senlce  Area:  Lowden/Lost  Nation .. 
Jesper 

Service  Area:  Monroe 

Jones: 

Senioe  Area:  Lowden/Lost  Nation .. 
Koasuth: 

Service  Area:  North  Kossuth 

Unn: 

Service  Area:  Central  Oty — 

Loulaa: 

Service  Area:  Cokjmbus/ Wapello.... 
Lyon: 

Sannos  Area:  Rock  Rapids 

Manon: 

Service  Area:  Monroe -. 


Populaton  group 


Med  md.  Pop.— Kokomo 
County — Howard. -. 


Service  Area:  Oakland.. 
Monona: 

Service  Area:  Kingsley/Anthon/Maplaton 

Service  Area:  Onawa  (lA/NE) 

Muscatine: 

Service  Area:  Cokimbus/Wapello 
Plymouth: 

Service  Area:  Akron 


Service  Area:  Kingsley/Anthon/Mapleton .. 
Pottawattamie: 

Service  Area:  Oakland 

Scott 

Service  Area:  Lowden/Lost  Nation .. 


Population  Group:  Medicaid  Pop.— OuadOtles- 
Story: 
Service  Area:  Hubbart/EkJora 


03 

03 

04 

02 
04 
03 

02 

02 

04 

02 

02 

02 

02 
02 

02 

09 

04 

02 
03 

02 

02 

02 

01 

02 

04 

02 

02 

02 

04 
03 

04 

04 
04 

02 

02 
03 

02 


Akron 

County— Plymouth: 
Parts: 
Johnson  Twp. 
Litwrty  Twp. 
Portland  Twp. 
PreatonTwp. 
Sioux  Twp. 
WestlieWTwp. 
Caledonia/Spnng  Grove  (MN/IA).. 
County— ANamakae: 
Parts: 
Walertoo  Twp. 
County— Winneshiek: 
Part:  Highland  Twp. 
Central  City.. 


Marion  Twpi 
Webster  Twp. 
County— Webster 


Degree 

ol 

shortage 

group 


04 


County— Delaware: 
Parts: 

Adam*  Twp.  (Ryan) 

Hazel  Green  Twp. 
County— Linn: 
Parts: 

BouMer  Twp.  (Prarieburg) 

ButlaklTwp. 

Jackson  T««p.  (Coggon) 

Maine  Twp.  (Central  City) 

Spring  Grove  Twp. 

Cokjmbus/WapeMo 

County— Lowsa: 
P«tr 

Cokjmbus  City  Twp. 

OyicordTwp. 

Ekn  Grove  Twp. 

Grandview  Twp. 

JeHersonTwp. 

Marshall  Twp. 

Oakland  Twp. 

Port  Louisa  Twp. 

Union  Twp. 

County—Muscatine: 
Parta: 
Cedar  Twp. 
OronoTvfp. 

Cresco - 

Oxinty— Howard: 


BumsMeTwp. 
Day  Twp. 
Dayton  Twpi 
GowrieTwp. 
HardKi  Twp. 
Lost  Grove  Tmtp. 
Roland  Tmip. 
Sumner  ThiiPl 
Webster  T««>. 
ye*  Twp. 
Hubbart/EMora.. 


03 


02 


CouMy— HanMlMK 
Parts: 

EXaarorth  Ti«. 

Lincoln  TiMp. 

Lyon  Tat!. 

Scott  Ti^ 
Couaty— Htfdn: 
Parts: 

CoacaidTa«. 

EkknaTa^ 

Grant  Twp. 

Pleasant  Tap. 

Providence  Twp. 

Sherman  Ti<ip. 

Tipton  Twp. 

Union  Twp.  (W.  W) 
Couaty— Story: 


34 


Lincoln  Twp. 
Warren  Twp.  (E.  W) 
Kingstay/Anthoo/Uaplatoa 
Couaty— Cherokee: 


Part:  Grand  Meadow  Twp. 
Couaty    Monona: 
Parts: 
Cooper  Twp. 
Grant  Twnp. 
Maple  Tap. 
CouMy— Plymouth: 
Parts: 
£«(ho«aTwp. 
GarHeUTwp. 
County— Woodbury: 


02 


Albion  Twp.  (Cresco) 
Chester  Twp. 
Forest  City  Twp. 
Howard  Center  Twp. 
Jamestown  Twp. 
New  Oregon  Twp. 
OakdaleTwp. 
Pans  Twp. 
Saratoga  Twp. 
Vemon  Spnrigs  Twp. 
County— Winneshiek: 
Parts: 
Freemont  Twp. 
Orleans  Twp. 
Oayton-Gowrie — 


Artinalan  Tmb. 
Banner  Twp. 
FtoydTwp. 
Grange  Twp. 
Grwt  Twp. 
Kedron  Twp. 
ListonTwp. 
LitHe  SkMx  Ti«p. 
MHMf  TWp, 
Morgan  Twp. 
MovmeTwp. 
OtoTwp. 
Rock  Twp. 
Rutland  Twpi 
IMonTwp. 
Weet  Forte  Twp. 


PRMMRV  CMIE:  Iowa— Continued 


M 


Degrea 

o» 

sliorlaoa 

group 

VmomJwp.t%m 

Won  Creek  Twp. 

1  LowrinyLnm  Nalinn                            

OB 

C^ouMy— Cedar 

Pwts: 

Inland  Twp. 

MasaMonTwp. 

SpringfiaW  Twp. 

Coualy-Omton: 

Parts: 

Liberty  Twp, 

Sharon  Twp. 

Spring  Rock  Twp. 

CouBty-^lackson: 

Part:  Monmouth  Twp. 

Couaty— Jones: 

Parts: 

OxkxdTiiiip. 

Wyoming  Twp. 

CouMy-4cait 

Part:  Liberty  Twp. 

Monroe _ 

Ot 

CowMy— Jasper 

Part*: 

FairvlewTwp. 

Pak>  Alto  Twp. 

Couaty— Marion: 

Parts: 

Red  Rock  Twp. 

Summit  Twp. 

01 

Parts: 

Benton  Twp. 

wg  tirava  Tuvp. 

BruoaTwp. 

CaMMira^ 

CedwTwp. 

Eden  Twp. 

csdsrasB  rwp. 

Freemont  Twp.  (Part) 

HaniaonTwp. 

Homer  Twp. 

JaokaonTmp. 

Monroe  Twp. 

WkTwp. 

SheHaburg  Twp. 

raykvTwp. 

Union  Twp. 

UrtMnaCity 

Vinton  Twp. 

Nnrlh  KnaMilt. 

01 

CSounty— ItoaaMh: 

FMa: 

aulMoTwp. 

Burt  Twp. 

Eagle  Twp. 

Faak»Ta<t. 

GamianTwp. 

QtantTwp. 

Greenwood  Twp, 

Harwson  Twp. 

Hebron  Twp. 

LedyardTwp. 

UncokiTwp. 

Portland  Twp. 

Ramsey  Twp. 

Seneca  Twp. 

SprtngMdTwp. 

SwaaTwp. 

OnklMiri 

ot 

County-Mils: 

Aiidacaaa  Tap. 

Parts: 
•alknapTwp, 


PWMAflV  CARE:  hwa— Continued 

«erMcv  ^rea  usang 


Carson  Twn. 
CaraonTwpk 
Canter  Twp. 
GrcweTwp. 
Hancock  Twn. 
James  Twp. 
KnoiTwp. 
LaytonTwp. 
LinoohiTwp. 
Macedonia  Twn. 
Macedonia  Tap. 
OaUwidTwn. 
Pleaaant  Tap. 
Silvar  Creak  Ti[^ 
ValayTwp. 
Walnut  Twn 
Washington  Twp. 
Wavstand  Twp. 
Wright  Tw^ 
Onawa  (lA/NE).. 


CouMy— Harnson: 
Parts: 

JackaonTap. 

LMe  Skxn  Twp. 
Couaty    Monona 
Parts: 

AihtonTwp. 

BekNdere  Tw^ 

Cemvlap. 

FakvlewTap. 


Jordan  Tap. 
KannelMC  Tap. 
UnooktTap. 
Onawa  Twp. 
Stiaiawit  Tap. 
SkMaTap. 
BoklarTwp. 
Spring  Valey  Tap. 
SlCWrTap. 
Weet  Fork  Tap. 
VHROW  Twip. 

Couaty    Woodbury. 
PirtK 
Llkaport  Twp. 
l*ertyT«p.tni 
SkMn  Twp. 


HOCK  Hapd. 


Coualy— Lyon: 
Partft 

Mkaon  Twp. 
Cleveland  Twp. 
OrieTwp. 
OooaTwp. 
Elgin  T«p. 
QaiCaMTap. 
Grant  Tap. 
Lapclavoad  T^up. 
UberalTwp. 
MktoidTap. 
niverskts  Tap. 
RockTa^ 
SkMiicTap. 
Wmeeler  Tap. 
South  Taylor.. 


Couaty— Teytor 
Parte 
Bedford  Tap, 
Denton  Tap, 
Clayton  Tap. 
OalaaTap. 
Gay  Tap. 
JackaonTap. 
JeHeraon  Tap. 

^oMi  Tap. 
RoaaTap, 


03 


02 


01 


04 


02 
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PRIMARY  CARE:  Iowa— Continued 


Semca  Ana  Using 


Oegraa 

Service  area  name 

shortaga 

flKM) 

County— Harrison: 

Parts: 

Alton  T«(p. 

Bayer  T«^. 

Calhcun  Twp. 

CacsTwp. 

Ononnali  T«(p. 

OayTwp. 

Douglas  T«ip. 

Dum^Clly 

Jefterson  Twp. 

La  Grange  Twp. 

Lincoln  Top. 

LogwOty 

MagnofeaCily 

MagnokaTwp. 

Mssoun  Valtoy  CMy 

ModaleCity 

UondamnOly 

Morgan  Twp. 

Raglan  Twp. 

St  Johns  Twp. 

TaytoTwp. 

UnonTwp. 

WoodbneCily 

PRIMARY  CARE:  kma 

PopiMiem  Group  LaUng 


PRIMARY  CARE:  Kansas 

Samce  Ana  Listing 


Service  area  name 


Populstion  ^ouifi 

Degree 

of 
shortage 

group 

Mertcart  Pop  -OuatfOties  (lA/IL) 

County-Scon 
Pans; 
MedicaK^-Scoa  Co. 

Pov  Pop  — e«a<4  "a^  >>> 

03 

04 

County— Btac*  Hawk 
Pans: 
Pov.  Pop— eiadi  Hawk  Ca 

PRIMARY  CARE:  Kansas 


County  name 


CoHey...- 

Dickinson: 
Servica  Area:  Hannglon.. 

Elsworth ™ 

Gaary _ 

Gcwa 


Degree 

of 

shortage 

group 


Hermglon 

County— Dickinson: 
Parts: 

Herington  City 

Hope  Twp. 

Liberty  Twp. 

Lyon  Twp. 

Ridge  Twp. 

Union  Twp. 
Courity— Marion: 
Parts: 

Blaine  Twp. 

Clear  Creek  Twp. 

CoHax  Twp. 

Lost  Spring  Twp. 
Courtty — Moms: 
Pans: 

Highland  Twp. 

Overland  Twp. 

Townships  4-9 

Souttiwest  Nemaha..-. 

County — Marshall: 
Parts: 

Cleveland  Twp. 

Lincoln  Ti»p. 

NobtoTv»p 
County— Nemaha: 
Parts: 

Center  Twp. 

Harrison  Twp. 

Home  Twp. 

MinoisTwp. 

Neuchatel  Twp. 

Red  Vermilion  Tinp. 

Retlly  Twp. 

WetmoreTwp, 


Degree 

o( 
ahonaga 

group 


02 


PRIMARY  CARE:  Kentucky— Continued 


County  name 


01 


PRIMARY  CARE:  Kansas 

Population  Group  Listing 


Papulation  group 


Med.  md.  Pop.— Landng/LoavennDorth- 
County— Leavenworth: 
Pans: 
Lansing  City 
Leavenworth  City 


Degree 

ol 

shortage 

WW* 


03 


PRIMARY  CARE:  Kentucky 


02 

02 
04 
04 
03 

03 


Leavenworth: 

Population   Group:    Med.   Ind.   Pop.— Landng/ 

03 

Linooln .    ._     .. 

03 

IMI                                                       ,,    ,, 

03 

Mvion: 

Sanice  Area:  Hennglon .. — 

02 

MvshaH: 

01 

Moms: 

02 

01 

Osage — 1 — 

03 

nawlina .^ 

03 

03 

04 

yyllTZ, 

02 

County  name 


Ballard 

Ben: 

Service  Area:  Southeast  Wtiitley.. 

Servica  Area:  Western  Hartan 

Bracken 

Breathitt -... 

Butler 


Carioto.. 
Carter.... 
Casey.... 


Clay: 

Service  Area:  Manchester.. 
CNnlon-..— .»-—.— ~-»—».» 


Edmonson.. 

Elliott 

EsUN 


Fayette: 

Population  Group:  Pov.  Pop.— Laidngton 

Fleming: 

Service  Area:  Flemingstiurg 

Ftoyd: 

Service  Area:  Mud  Creek 

HWKOCfc... 


Degree 

ol 

shortage 

group 


Hart - — 

Jackson _ 

Jeltoraon: 

Senica  Area:  West  End  (Louisville) .. 

Knott - — — 

Knox „ - — 

Laurel — 

Lee 

LaaM _ — 

Letcher 

Servtoe  Area:  Western  Letcher 

Lanns: 

Service  Area:  Flemingsburg 

Service  Area:  VarK»burg. 

Lincoln: 

Servica  Area:  Crab  Orchard. 

McLean ..— 

MagoHin .. ~ 

Meade - 

Menilae 

OMham: 

Facility:  Ky.  State  Reformatory 

Owen -.. 

Owsley 

Pendlelon 

Perry: 

Service  Area:  Buckhom.- 

Service  Area:  Western  Letcher 

Pike: 

Service  Area:  Mud  Creek 

Service  Area:  Ptielpa 

Powell 

Robertson —.....»»....... 

Rockcasde -..- 

Spencer 

Washington 

Wnittey 

SerMca  Area:  Southeast  Whitley 

WoHe 


Degree 

ol 
shortage 

group 


03 
01 

01 
03 
02 
03 
01 
02 

01 

04 
03 

01 
02 
02 
02 
01 

03 
01 
01 
02 

01 
01 

01 
01 
01 
01 
01 
01 
04 

01 
03 


PRIMARY  CARE:  Kentucky 

Servica  Area  Listing 


Service  area  name 


Buckhom - -.-.. — -..-.. 

County— Perry 
Parts:  Buckhom  ceo 
Kivjiton  ceo  (ED.  302) 
Crab  Orchard - 


Service  Area:  Cumberland - 

Service  Area:  Western  Harlan.. 


03 

01 
01 
04 
03 
01 
02 
01 
01 

01 
02 
01 
01 
03 

04 

04 

01 
02 

03 
01 


County— Lincoln 
Parts:  Crab  Orch«d  CCD 

Cumberland 

County— Hartan 
Parts:  Cumbartand  COO 
Flemingsburg.. 


Courtly— Fleming 
County— Lewis 
Pats:  Toltosboro  CCO 
Manchester 


County— Clay 
Parts: 
Big  Creek  CCO 
Burning  Springs  ceo 
Manchester  CCO 
Oneida  ceo 
Sibert-Hima  ceo 
Mud  Oeek _.- — 


County— Floyd 
Parts: 
McDowell  CCO 
Mud  Creek  CCO 
Wheefwnght-Weeksbury  CCO 
County— Pike 
Parts:  Long  Forti  CCO 


Degree 

of 
shortaga 

group 


01 

01 
03 
04 

01 


01 


County— Pike 
Pans: 
Feds  Creek  CCO 
Phelps  CCO 
Southeast  Whitley 


01 


01 


Federal  Register  /  Vol.  52.  No.  221  /  Tuesday.  November  17.  1987  /  Notices 44009 


PRIMARY  CARE:  Kentucky— Continued 

Sarviea  Area  Listtrv 


Degree 

Service  area  name 

of 
shortaga 

group 

County-Sell 

Parts:  Pnjden^onde  CCO 

County— WNHay 

Parts: 

Peattceo 

Sexton  CCO 

SiKarCCO 

Vanoaburg.._ 

03 

County— Lewis 

Pwts: 

QwtiaonCCO 

Laursl/Pelersvilto  Oiv. 

Vwoeburg  Div. 

Waat  End  (Louisvilla) „ 

01 

County— JonsTSon 

Parts: 

C.T.  1-30 

C.T.  32-35 

01 

County— Bel 

Parts:  Tejay  ceo 

County-Harian 

Parts:  Alva  CCD 

Western  Letcher 

01 

County— Letcher 

Parts:  Blackey  ceo 

County    Party 

Parts:  Oaiey  CCO 

PRIMARY  CARE:  Kentucky 

PopulaHon  Gmup  Lilting 


Population  group 


Pov.  Pop.— Lexington .. 
Clounly— Fayette: 


or.  1-S 

C.T.  8-14 
C.T.  1H9 
C.T.  38.01 


Degree 
of 

shortage 
group 


04 


PRIMARY  CARE:  Kentucky 

FadHty  Listirig 


Facility  name 


KY.  State  Refonnatory.. 
County-'Oklhaffl 


Degree 
of 

shortage 
group 


03 


PRIMARY  CARE:  Louisiana 


Parish  name 


AHen: 

Service  Area;  Kinder 

Ascension 

Assumption 

Avoyoiios 

Beauregard: 

Senice  Area:  Dequincy... 

Dionviiic 

Bossier. 

Caddo: 

Population  Group-.  Pov. 
sport. 


Pop.— Central  Sheve- 


FadWy:  Louisiana  State  Univ  Med  Ctr.  ; 
Calcasieu: 
Service  Area:  Dequincy 


Degree 

of 

shortage 

group 


01 
03 
01 
04 

02 
02 
02 


01 
01 


02 


PRIMARY  CARE:  Louisiana— Continued 


Parish  name 


Santoe  Area:  Morth  Lake  Charles.. 

CaMMwII 

Catahoula 

Da  Soto 

East  Baton  Rouge: 

Service  Area:  Eden  Park 

East  Carroll _ 

East  Fakdana.- 

Franklin 

Grant 

Iberia; 

Service  Area:  Tecfie 

Jackson 


Senrice  Area;  Ufitte 

Sennce  Area:  S.E.  Lafourclie .. 
Jefferson  Oavis: 

Service  Area;  Kinder 

Lafourche: 

Service  Area;  S.E.  Lafourclie .. 


Livingston „.. 

Madison 

Morehouse , 

Natchitoches 

Oleans: 

Sanice  Area:  Desire/Florida „. 

Servica  Area:  Lower  Mh  Ward 

Service  Area:  St.  Bernard 

FacHRy:  New  Orleans  Charity  Hoap 

Ouachita: 

Faculty:  E.A.  Conway  Mem  Hoap 

Plaguomines 

Pointee  Coupee 

Rapides: 

Facility:  Huey  P.  Long  Hoaf 

Sabine; 

Service  Area;  Zwolto 

St.  Bernard 

St.  Charles _ 

St  Helena 

St.  John  The  Baptist „ 

St  Landiy: 

Service  Area:  Paknatto 

St  Martin 

St  Maiy; 

Service  Area:  Teche 

St.  Tammany: 

Service  Area:  Northeastern  St  Tammany.. 


FaciMy;  Lallie  Kemp  Hosp . 


Service  Area:  Dulac 

Unnn: 

Service  Area:  West  Union- 

Vemon _.„„. 

Webster _ 


West  Baton  Rouge... 

West  Can-on 

Winn 


Degree 

of 

shortaga 

group 


01 
01 
04 
01 

03 
01 
02 
02 
01 

03 
03 

01 
03 

01 

03 
03 
04 
02 
04 
04 

01 
01 
01 
01 

03 
02 
03 

02 

01 
02 
03 
02 
02 

01 
01 

03 

02 

02 

02 

01 
01 
02 
02 
02 
02 


PRIMARY  CARE:  Louisiana 

Service  Ana  Listing 


Service  area  name 


Dequincy 

Paiish-Beauragard: 
Parts: 
Ward  1 
Ward  5-6 
Parish.Cak:a$ieu: 
Parts:  Ward  5-6 

Desire/Fkxida „ „ 

PanshOleans: 
Parts: 
C.T.  11  (N.  ol  Dartiigny  St) 
C.T.  14.01-14.02 
C.T.  15-16  (N.  of  OertJigny  SI ) 


Degree 

of 

shortage 

group 


02 


01 


PRIMARY  CARE:  Louisiana-Continued 

Servica  Area  Usbng 


Oaa|aa 

Senicearsa  name 

of 
shortage 

group 

C.T.  17.03 

C.T.  17.14 

Oulac .... 

02 

Parish-Teaebonne: 

Parts: 

Ward  4 

Ward  7 

Eden  Park _„     

03 

Parish.East  Baton  Rouge: 

Parts: 

C.T.  8-10 

C.T.  12-13 

Kinder „ 

01 

CountyAlton: 

Parts:  Ward  1-4 

Pansh.Jetterson  Oavis: 

Parts:  Ward  4-5 

Lalitto „ 

01 

Parts:  C  T  277-279 

Lower  9th  Ward „ _... 

01 

ParishOrleans: 

Parts: 

CT.  7.01-7.02 

CT.  8 

CT.  9.01-9.04 

North  Lake  Charles ._ 

01 

Pansh-Caicasieu: 

Parts: 

C  T.  2-4 

C.T.  14-15 

Northeastern  St  Tammany 

02 

Parish-St  Tammany; 

Parts: 

CT.  401 

C  T.  407 

Palmetto — - — „ 

01 

Pansh.St  Landry: 

Parts:  Ward  4 

S.E.  Ufourche „     ...    . 

03 

Pansh>lefferson: 

Parts:  Ward  11 

Panshlalourche: 

Parts  SE  Wwd  10 

St  BemanI 

01 

Parts:  C.T.  33.05-33.08 

Teche 

03 

Parts: 

Ward  2 

Wards 

Pansh-St  Mary: 

Parts; 

Ward  1-5 

Ward  7-8 

Ward  10 

West  Union 

01 

Parish-Union: 

Parts: 

Ward  3-4 

Ward  9 

Zwolle 

01 

Parish-Sabine: 

Parts: 

Ward  5-6 

Wards 

PRIMARY  CARE:  Louisiana 

Population  Group  Listing 


Population  group 


Pov.  Pop.— Central  Shevesport- 


Oegree 

of 

shortage 

group 


01 


UOIO 


Fadaial  Registac  /  Vol.  52.  No.  221  /  Tuesday.  November  17.  1987  /  ^k>tfce8 


PRIMARY  CARE:  LouWam— Coninued 


PafxMian  yai« 


PvMvCadda 


CT.  201-204 
CT.  206-213 
CT.  21S-220 


Dagra* 
ol 


gro*) 


PRIMARY  CARE: 

ndtly  Listing 


EX  Con—I  Mem  Heap.. 

PtfMtOuacMa 
Huay  P.  Long  Heap 

Pariitt-RapidM 
UHa  Kanp  Hoap.. 


PuMvTangipahoa 
toMai*  S«al8  Unw  Mad  Or .. 

PviitvCaddo 
Naw  Ortaana  Charily  Hoap  — 

ranw^jnaana 


Dagraa 
ol 


group 


03 
02 
02 
01 
01 


PRIMARY  CARE:  MAINE 

Sanicu  Arm  IMIng 


PRIMARY  CARE:  MAINE-<k)ntinued 
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S6fvic0  SfM  n>fln 


PRIMARY  CARE:  VUm 


County  nama 


Androacoggin  — 

Sanica  Araa:  Jay 

Arooalooic 
Sanioa  Area:  AsNand ... 
SaratcaAraa:  Danlorth.. 


Samioa  Araa:  EaglaLaka- 
Santioa  Araa:  Mand  FaNa.. 
Sanica  Araa:  Man  HiN  ..„.. 
Sanica  Araa:  St  Franoa .- 


Sanica  Area:  Van  Buren 

CumtMrtand: 
Sanica  Araa:  Caaco  Bay  Mandt- 


Sanica  Araa:  Jay 

Sanica  Araa:  Rangeley... 
lancodc 
Sanica  Araa:  Buctuport.. 


Oagraa 
of 


group 


Sannca  Araa:  Jay.. 


Sanica  Araa:  Rictiniond 

Knatc 

Sanica  Araa:  Penobacot  Bay., 
lineoln: 

Sanica  Araa:  Richmond 

Oiluiil 

Sanica  Araa:  BeMI 

Sanica  Araa:  Jay.. 


Sanica  Area:  Rangetey.. 


Sanioe  Area:  Cormtti 

Sanica  Area:  Oantonh 

Sanica  Area:  Oextar 

Sannca  Area:  Howtand — 
Sanica  Area:  latand  FaM- 


Sanica  Araa:  Bingham. ... 
Sanica  Area:  Milo 

Samoa  Araa:  Richmond.. 


Sanica  Araa:  Bm^iam... 

Samoa  Araa:  Oaxlar 

Oanica  Araa:  Jadtman.. 


Sanica  Afaa:  Budisporl  Maa.. 


Sanica  >teaa:  Oantorlh 

Sanica  Araa:  Eaatport 

Sanica  Araa:  Jone>port„. 

Sanica  Araa:  LutMC ~.. 

Sanica  Area:  Miteidga  — 
Sanaca  Area:  Vancaboro .. 


04 

02 
02 
01 
04 
02 
01 
02 

02 

04 
01 

02 

04 
01 

01 

01 

01 

04 
01 

01 
02 
02 
03 
04 

02 
03 

01 

02 
02 
01 

02 

02 
02 
01 
01 
03 
01 


County— Araoalook: 
Parta: 
AaNandTwn. 
GwlieldPn. 
MasardisTwa 
Nashville  PIL 
OnbowPtt. 
Portage  Lake  Twin. 

BelheL 

County— Oxford: 

Parts: 

Bethel  Turn. 

GileadTwn. 

Greennrood 

NOW^f  I  WW. 

Oxford  Unorg. 

Upton  Twn. 

Woodstock  Twn. 

Bingham. _ 

County— Piscataquis: 
Parts:  Kingstxjry  Pit 
County— Somerset 

Part 

Bingham  T»m. 

BnghtonPtt. 

CwatunkPIt 

Moacow  Twn 

Pleasant  Ridge  Pit 

Solon  Turn. 

TheFortisPtl 

Somerset  Unorg. 

West  Forks  Pit 
Bucksport.. 


Oagraa 
of 


group 


Ot 


01 


PRIMARY  CARE:  MAINE-Continued 

Sanic*  Ant  Listing 


Sanica  araa  nama 


Cotjnly— Arooalook: 
Pirta: 
Eagia  Lake  Twn 
Walagraaa  Pit 

Eastpott 


County— Washington: 
PadK 
Eaatport  aty 
Pambrolia  Twn. 
Parry  Twa 

Plsaiwit  Point  kid.  Raa. 
Howtand- 


02 


Cour«y— Hancock: 


Bucksport  Twn 
OrlandTwn. 
Verona  T«m. 
County— Waklo: 
Parts: 
Franlrfon  Twn. 
Proapect  Twa 
CascoBasy  Mand.. 


County— Combartand: 
Parts: 
CMf  Is. 
Cushmg  Is. 
Great  Chetiaagua  la. 
Great  Oiamorvl  Is. 
Little  Chebeagua  Is. 
LiMe  Diamond  Is. 
Long  Is. 
Peaks  la. 
Corintti.. 


County    Penobscot 
PwtK 
Bradford  Twn. 
Cfiailaston  Twn, 
Corintti  Twn. 
Exalar  Twn. 
Hudson  Twn. 

Oanlorlh 

County— Aroostootc 


02 


Courty— Parwibscot 
Parts: 
Buriinglon  Twn. 
EcSnburaTwn. 

CfmMO  TWfl. 

Grand  FaKs  Pn. 
Howland  Twn. 
Lagrange  Twa 
Lowal  Twn. 
■laxiien  iwn. 
Pasaadumkaag  TiWL 
SaboalaPIt 
WwidFala.. 


Cour«y  Afooatook: 
Pwtr 

DanadfctaTwn. 

Crystal  Twn. 

0)nr  Brook  Twn. 

Haiaay  Twa 

Is.  Pals  Twa 

Moro  Pit 

S.  Arooalook  Unorg. 

Sherman  Twa 
County— Penobacot 


Degree 

of 

shortage 

group 


Service  area  name 


02 


County— Aroostook: 
Parts: 
Blaine  Twn. 
Bndgewatar  Twn. 
E.  Pit 
Mars  Hill 
WestfieM 

MMindge 

County— Washington: 


03 


Beddington  Twn. 
ChenyfieM  Twa 
Cotambia  Twn. 
DebkMTwn. 
Harrington  Twn. 
MiRxMgeTwn. 
Steuben  Twn. 


04 


02 


01 


Bancroft  Twa 
Orient  Twn. 
Weston  Twn. 
County— Penobacot 
P«ts: 
Draw  Pit 
Kingman  Urxxg. 
Prarrtias  Ptl 
County— Washington: 
Parts: 
OanforthTwn. 
WMnay  Unorg. 

Dexter  — — .. 

County — Penotwcot 
Parts: 
Corinria  Twa 
Dexter  Twa 
Garland  Twa 
Cotinty — Somerset 


02 


Mt  Cfiaae  twa 
N.  Penobacot  Unorg. 
Ration  Twa 
StacyvilaTwa 

Jackman.. 


County— Somerset 
Pwts: 
Dennislown  Pit 
Jackman  Twa 
Moose  River  Twa 
Jay.. 


CambrMgaTwn 
Eagle  Lake _ 


02 


01 


Coun^^-Androacoggin: 
Parts: 
Livarmora  FaNa  T«wi. 
UvarmoraTwn. 
CounV— Franklin: 
Parts: 
Jay  Twn. 
County— Kennebec: 
PwtK 
FayadsTwn. 
County— Oxford: 
Parts: 
Canton  Twn. 
HwtfonlTwn. 
Summer  Twa 


County— Piacalaguis: 
Parts: 
ANnaonTwa 
Barnard  PR. 
BrownvUle  Twn. 
LakeviewPtt. 
MedfordTwn. 
MHo  Twn. 
SebecTwn. 
Piacataquis  Unorg. 

Penobacot  Bay 

County— Knox: 
Parts: 


Degree 

of 

shortage 

group 


03 


03 


Vinalhavan  Is. 

Rangeley 

County— Franklia 


01 


04 


CopHnPIt 
OaNasPH. 
EiNlisTwn. 
■Madrid  Twn. 
N.  FranHki  Unorg. 
Rangalay  Pit 
Rangeley  Twa 
Sandy  River  Ptt. 
County-Oxfonl: 
Parts: 
Ijncofn  Pit 
MagaMoway  Pit 
N.  Oxford  Unorg. 


County— Kennebae 


County— Washington: 
Pans: 
Addtoon  Twa 
Baals  Twn. 
Cerrtarvilla  Twa 
Cokjmbia  Fans  Twa 
JonaaboroTwa 
Joneaport  Twa 
Lubec 


County— Washington: 


LNchnakf  Twn. 
County— Lincoln: 
Parts: 
Dresden  Twa 
County— Sagadahoc: 


Oowdoinhani  Twa 
Richmond  Twa 
St  Franda 


f^ounly    Aiooatoofc: 


01 


I  Twa 

fir   ..        ^    nu 
9V.  rranoa  riL 

St  John  Pit 

VanBuran 


County  -Areoatoofc: 


Grand  We  Twn. 
fiamsn  Twa 
Van  Swan  Twa 


01 


County— Waahmgton: 


uannysMsa  i  nm. 
Edmunds  Urtjrg. 
Lubec  Twn. 
Plantatton  iri4 
Trescotl  Unorg. 
Whiting  Twn. 
MarsHm 


CodyviHaPIt 
Grand  Lake  Stream  Ptt. 
fndtan  Twh^  kid.  I^aa. 
N.  Washington  Unorg. 
TaknadgaTwn. 


01 


01 


PRIMARY  CARE:  MAINE— Ck>ntinued 
Senic0  Ant  UsUng 


Service  araa  name 


TopsfieMTwn. 

VanceboroTwa 

WaiteTwn. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Maryland 


01 


01 


02 


01 


County  name 

Degree 

of 

shortage 

group 

Allegany: 
Senice  Area:  Hancock  (MD/PA/W.  VA) 

02 

Senice  Area:  OwensviNe _ 

Baltimore  Oly: 
Sanioe  Area:  ftorth  Central  Baltimore 

02 
01 

Sennee  Area:  O'Donnell  Heights _ 

Senice  Area:  Oneans  Square 

01 
02 

Senice  Area:  West  Baltimors , 

01 

Facility:  Mercy  Hospital 

01 

Carolina 

Cadh 
Senice  Area:  CecH/KenL 

02 
02 

Chwiea _ „ 

03 

Dorchester 

Senkje  Area:  hkxtheast  Dorchester  County 

Kent 

Senice  Area:  Cecil/Kent 

02 
02 

Queen  Annas _. 

Somerset „ 

Washington: 
Senace  Area:  Hancock  (MD/PA/W.  VA) 

02 
02 

02 

Worcaitar. 
Seivwe  Area:  Snow  HiV/Pokomoke 

04 

PRIMARY  CARE:  Marytand 

Sanica  Ant  Listing 


Senice  araa  nama 


Cecil/Kent 

County— Cecil: 
Parts: 
Oist  LCedmon 
County4(ent 


Oist  I.Massay 

Hancock  (MO/PA/W.  VA>. 

County— ANegany: 
Parts: 
Oist  1,  Orteana 
County-Washington: 
Part: 
Oist  IS.  Indiwi  Spiing 
Oist  4,  pearspring 
Oiat  S.  flancock 

North  Central  Baltimore. 

County— Baltimora  Cily: 
Pwtc 
CT.  805 
CT.  901-909 
CT.  1204 

Northaaat  Oorchastar 

County-Oorcfiaater: 


Oist  1-3 
Oist  12 
Oist  IS 

w  uonnMH  nMgnn 

County— Baltimora  City: 


CT.  2606.01-2606.02 

Orleans  Squara. _ 

Coiinty— Baltimore  CHy: 


CT.  103 
CT.  105 


Degree 

of 

shortage 

group 


02 


02 


01 


02 


01 


02 


02 


PRIMARY  CARE:  Maryland— Continued 

Service  ^ra*  Listing 


Service  area  name 


CT  201-202 
CT.  602-603 
C  T.  702-704 
CT.  802 
CT  803 01 
CT  804 
CT  806-806 

OwensviNe 

County— Anne  Arundet 
Parts: 
CT.  7012-7014 
CT.  7070 
CT.  7080 

Snow  HiN/Pokomoks 

County- Worcester 
Parts: 
Oiat.  1-2 
Oist  7-8 
West  Baltimore.. 


County— Baltimore  City 

Parts: 

CT.  1801-1803 

CT.  1901-1903 

CT.  2001-2005 


Degree 

ol 

shortage 

gfoup 


02 


04 


01 


PRIMARY  CARE:  Maryland 

Fadlrly  Listing 


FadNtyname 


Mercy  Hospital _ 

Coimty-Baltimora  City: 


Degree 
of 

shortage 
group 


01 


PRIMARY  CARE:  Massachusetts 

County  Listing 


County  name 


Barnstable: 

Service  Area:  Provincetown.. 
Bristol: 

Service  Area:  FaN  River 

Service  Area:  Mew  Bedford.. 

Service  Area:  Taunton 

Essex: 


Degree 

of 

stnrtags 

group 


Lynn.. 


Peabody.. 


Service  Area: 
Service  Area 
Service  Area: 
Middlesex: 

Service  Area:  East  Caml)ridge 

Service  Area:  LoweN 

Population  Group:  Portuguese  Pop.— Hudson 

Populatnn  Group: Portuguese  Pop— SomerviNe. 


Service  Area:  Ouincy 

Service  Area:  So.  Blackstone  VaNey.. 

Facilily:  NorfoNi— Walpole  Corr.  InaL.. 
Plymouth: 

Service  Area:  HuN „ 

SuffoNt: 

Service  Area:  Dorctiesler.. 


Sennce  Area: 
Service  Area 
Service  Area 

Service  Araa 

Senice  Area:  South  Boalon 

Population  Group  Chinese  Pep.— Orighton/ANi- 


Jamaica  Plain _ 

l«>rth  End  Boaton 

Roxbury _. 

S.  Dorcfiestar  ...„....„. 


Population  Group:  Chinese  Pop— South  End 

Boston 

PopuMion  Group:  Pop.    Dnghton/ANston „ 


03 

01 
01 
02 

02 
03 
02 

01 
04 
01 
01 

02 
03 
03 

02 

02 
03 
03 
02 
03 
02 

01 

02 
04 


BEST  COPY  AVAILABLE 
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Cogntyi 


Worcaster 
Sanica  Area:  So.  Blackstone  Valley  .. 


PRIMARY  CARE:  Massachusetts 

Samce  Ana  UsUng 


Service  area  name 


Dordiesler 

CouM^Sundk: 
Pans: 
C.T.  901-924 

East  Cambridge 

Coumy   MkMoiom: 
Pwlc 
C.T.  3S21-3S22 
C.T.  3524 
C.T.  3527 
C.T.  3530-3531 
C.T.  3535 
C.T.  3539 

County— Brialol: 
ParlE 
C.T.  6406-6411 
C.T  6413-6414 
C.T.  6420 

Hi* -.. 

Coiir*y— Ptytnoolh: 
Pats:  Hun  Twn. 

Jt/ntKM  Ptain ^... 

County— SufMk: 
Pvts: 
C.T.  1202-1207 

towel 

County— Middlesax: 


OS 


01 


PRIMARY  CARE:  Massactwsetts— Continued 

Santet  Ana  Listing 


Service  area  name 


CT.  3101 
C.T.  3104 
CT.  3107-3112 
CT.  3118-3124 

Lynn...:. 

County— Essex: 
Parts: 
C.T.  2061-2063 
CT.  2068-2070 
CT  2072 

Neiv  uaoKvu - — . 

Cour«y— BrisM 
Pane 
C  T  6507-6509 
CT  6511-6513 
CT  6517-6619 
CT  6526-6627 

Nortt  End  Boston 

Cou«y— Suttoli: 


CT.  301-302 
CT.  304-305 


CouiMy— Esaaic 
Parts: 
CT.  2501 
CT.  2503-2507 
CT.  2509-2514 


County— Essex: 
Parts: 
CT.  2106-2109 
Provinoetoiim 


01 


02 


03 


04 


02 


01 


03 


03 


S.  Dorchester 

County— Sutfolk: 
Parts: 
C.T.  1001-1005 
C.T.  1006.01-1006.02 
C.T.  1007-1009 
C.T.  1010.01-1010.02 
C.T.  1011.01-1011.02 

Sa  Blacfcstone  Valley 

County- Norldk: 

Parts:  BeWnghain  T«m. 
Courtly— Worcester 
Paris: 
Blackstone  T«wi. 
Douglas  Twn. 
Mendon  T«m. 
MMviNe  Turn. 
Northbridge  Tiwi. 
SuHonTwn. 
IMiridge  Twn. 

South  Boston „ — 

County— SuHok: 
Parts: 
C.T.  805-611 
CT.  613 

Taunton 

Coui*y— Bristol: 


Degree 

ol 

shortage 

group 


03 


03 


Bertdey  Twn. 
DightonTwn. 
Raynham  T««n. 
Rehotxith  Tumi. 
Taunton  City. 


oe 


02 


PRIMARY  CARE:  Massaduisetts 

fioputaton  Om^  LisSng 


PopoistscR  group  name 


Parts:  Provincetown 
Ouncy.. 


County    WBrtoli. 
Parte 
CT.417S 
Roriaay. 


Cowly-SuHok: 


CT.  801-821 


02 


03 


02 


02 


Chinese  Pop.— Brightort/AMoa 

County— Suflolk: 
Pwts: 
CT.  1-8 
Chinesa  Pop.— South  End  Boston.. 
Counly-Suttolk: 
Parts: 
CT.  701-712 

Portuguese  Pop— Hudson 

County— Middlesex 
Parts:  Hudson 

Portuguese  Pop— Somerville — 

Courty— Middlesex: 

Parts:  Somervile 

Pov.  Pop— Brighton/ Allston.. 

County— Su«ok: 

Parts: 

CT.  1 

C.T.  2.01-2.02 
CT.  3-5 
CT.  6.01-6.02 
CT.  7.01-7.02 
CT.  8 


Degree 
ol 


group 


01 

02 

01 
01 
04 


PRIMARY  CARE:  MassaduisatU 

Fadmy  IMtng 


FadMy  name 


PRIMARY  CARE:  Massachusetts— Continued 

Faamy  UsUng 


IfUMARY  CARE:  MteMtMt-GonttniMd 


Facility  name 


Norfolk  Con.  Inst 
Walpole  Con.  Inst 


Degree 

of 

shortage 

group 


County 


Sen<k)s  Area:  Cartton. 
Popumon  Group: 


Medk:aid  Elia  Pop.-Soi* 


Dagraa 
of 


group 


PRIMARY  CARE:  Michigan 

County  Listing 


Montmorency 

Muikegan. 
Saniioa  Araa:  Northam  Kani .. 


County  name 


. 


Nortok— Walpola  Con.  mat.. 
County-Norfolk: 
Parts: 


Ak»na ~ 

Alger 

Alegan: 

Servioa  Area:  Allagin 

Sarvico  Area:  South  Haven/Bangor.. 


AntiifTt 

Service  Area: 

Service  Area: 
Aianac: 

Senice  Area: 
Baraga: 

Service  Area: 
Bay: 

Servica  Area: 
Cass: 

Sar^oe  Area: 

Servic»  Area: 
Charlevoix: 

Ser^ca  Area: 
Chippewa: 

Service  Area: 

Servtoe  Area: 
Clara: 

Service  Area: 

Service  Area: 
Dickineon: 

Service  Area: 


East  Jonten.. 
Mancekma.... 


SterHng/Standish.. 

L'Anse 

Starting/ Standish.. 


Degree 

of 

shortage 

group 


Dowagiac 

Three  Rivers.. 


EastJonlan.. 


Da  Tour 

Kinross/ Rudyard.. 


Marion.. 


Iron  River/Crystal  Falls.. 


Senk»  Area:  North  Central  Flint.. 

Service  Area:  Otter  Lake.- 

Gladwin: 


Senice  Area:  Slerling/Standish.. 
Gogatiic: 
Service  Area:  Ewen .. 


Servica  Area:  Ironwood/Hurtey.. 
Hisdala 


Houghton: 

Service  Area:  L'Ansa - — 

Huron: 

Service  Area:  Port  Austin.^ 

Iron: 

Senfce  Area:  hon  River/Crystal  Fans — 

Jackson: 

FadWy:  State  Prison  of  South  Michigan - 

Kalkaska: 

Service  Area:  Manoetona 

Kent 

Servica  Area:  Northern  Kent 

Kent 

Populatton    Group:    IMed.    Ind.    Pop.-<>rand 
Rapids - - " — 


Keweenaw.. 


Service  Area:  Lake/ Newaygo.. 


Service  Area:  Brown  City 

Sentoe  Area:  Marietta-Kingston.. 

Senice  Area:  Otter  Lake — 

Mackinac 


Service  Area:  Kaleva.. 
Marquatm 
Service  Area:  Gwinn.. 
Sanico  Area:  kon  River/Crystal  FaMs.. 
FacMly:  Mvquetle  Branch  Prison _. 


Senrica  Area:  Northern  Menominee .. 


Senice  Area:  Houghton  Lake . 
Service  Area:  Manon..- 


02 
02 

03 
04 
04 

02 
02 

03 

01 

03 

03 
04 

02 

02 
01 

03 
01 

04 

01 
03 

03 

01 
03 
03 

01 

02 

04 

02 

02 

02 


01 
01 

02 

03 
02 
03 
02 

02 

01 
04 
02 

02 

01 
01 


Servioa  Area: 

Ogemaw: 

Servioe  Arett 
Ontonagon 

Servioa  Area: 
Osceola: 

SarvkaArea: 
Ottawa: 

SarMcs  Area: 
Rosoonsnon: 

SenioaArea: 
Saginaw: 

Senka  Area: 
St  Joseph: 

SenioaArea: 
Sanilac: 

Sank*  Area: 

SanksArea: 

SenioaArea: 


Lake/Newaygo 

RoseCity/Lupton. 
Ewan 


Norttiem  Kent.... 
Houghton  Lake.. 


East  Skla  Saginaw .. 
Three  Rivar*.._ 


Brown  CMy 

LexingtonOoawal.. 
Mariette-Kingston 


SenkasAfsa: 

Tuscola: 
Servioa  Area: 
Servios  Area: 

Van  Buran: 
Servioa  Area: 
SanioaArsa: 

Wayne: 
Servioe  Area: 
SeniosAree: 
SenioeAiea: 
SenkMAraa: 
SanioaAraa: 
Sarvks  Area: 
Sank*  Area: 
•TO* _ 


Pany/MoBiea. 


Marieas^Ongslon^ 
OnarLaka 


Dowagiac 

Soudi  Haven/Bwgo'- 


AirpofU 


Broolts  (W  Detroit).. 


Chana  (S.  Central  DetroN).. 
EaatMaDaMI.. 
Nolan/Stata  Fair  (N  DetioH). 


Tkaman/Chadaey  (SW  Oatroa) 

Wyoming  Ava/Macfcanaa  (W  Oe- 


02 

01 
04 

02 

02 

01 

01 

01 

02 

01 

02 

04 

03 
04 
02 

02 

02 
03 

03 
04 

01 
01 
01 
03 
04 
02 

01 


PfUMARY  CAAE:  MIcMBMV-Gonttnued 

mtmOa^ig 


Sarvioai 


CT.  5353-5354 

CT.  5451-5454 

Brown  OHy 

County— Lapeer 
PartK  Bumskle 
County— Sanilac: 
Parts: 
Brown  Qty 
EkTwp. 
F^m  Twp. 
Mipla  VaKay  Twp. 
Speaker  Twp. 

C«fton 

County    MonroK 
Partt: 
CT.  303-304  (Ash  Twp.) 
CT.  305  (Exeter  Twp.) 
CT.  306  (London  Twp.) 

Chene  (S.  Central  Detroit) 

County— Wayne: 


Degree 

of 
shortage 

group 


03 


CT.  5110-6111 
CT.  5177-5179 
CT.  5182-5188 
DeTour 


County— Chippewa: 


PRIMARY  CARE:  MIcMqm 

Samoa  Aim  Utt>v 


Da  Tour  Twp. 
Da  Tour  Vl. 
Dnjmmond  Twp. 
RabarTwp. 
Dowagiac.. 


PRIMARY  CAME:  Wchlfii    Continued 

Safwja  Ana  Uaang 


Service  area  name 


County— Marquette: 
Pai«: 
Ewing 

Forsyth  Twp. 
Turin  Twp. 
Wens  Twp. 
Harrison 


County-Cass: 


Dowagiac  City 
Lagrange  Twp. 
MarcakusTwp. 
NewtiergTwp. 
PennTwp. 
PokhaganTwp. 
Sikrar  Creek  Twp. 
VokniaTwp. 
Wayne  Twp. 
County— Van  Buren 
Parts: 
Decatur  Twp. 
HamiNon  Twp. 
KaelarTwp. 
Porter  Twp. 
EastJontwi.. 


Senice  area  nam* 


Akport 

County— Wayne: 
Pwts: 
CT.  5045-5048 
CT.  5101 
CT.  5107-5109 
Allegan.. 


County— Alegan 


Alegan  CKy 
Alegan  Twp. 
Cheshire  Twp. 
Clyde  Twp. 
HopkinaTwp. 
Lea  Twp. 
MMinTwp. 

Trowbridge  Twp. 
ValeyTwp. 
Wfltoon  Twp. 
WvlandCNy 
W%lwidTwp. 
(WOatroiO_ 


Coumy— Wayne: 
Parts: 


Degree 
of 


groiv 


01 


03 


01 


County— Antrim; 
PMe 

Echo  Twp. 

Jordan  Twp.  (N  1/2) 
County— Charievoix: 


Banks  Twp. 
EaM  Jonten  City 
South  Ann  Twp. 
WlaonTwp.  (SI/2) 

East  Skla  Sagkiaw; _.. 

County-Saginaw: 


02 


01 


02 


03 


02 


CT.  1-11 
C.T.  110 

Eastakle  Oetroll 

County— Wayne: 
Parte 
CT.  5121-5156 
Ewen 


County— (jogsbic 
Parts 
Mareniaco  Twp. 
Watsrsmeet  Twp. 
County-Ontonagon: 


Gwkm.. 


BerglandTwp. 
Height  Twp 
kitsnor  Twp 
Mak^iwood  Twp. 
McMManTwp. 
RoeUandTwp. 
StannardTwp. 


02 


03 


01 


01 


County— Ctare: 
Parts: 
Arthur  Twp. 
CMy  of  Hamson 
Frankkn  Twp. 
Freeman  Twp. 
Frost  Twp. 
Greenwood  Twp. 
Hamilton  Twp. 
HattonTwp. 
Hayes  Twp. 
Lincok)Twp 
SummerfieW  Twp. 

Houghton  Lake _. 

County— Mtssaukee: 
Pai*: 
ButtertieW  Twp. 
Enterprise  Twp. 
HolandTwp. 
County— Roscommon: 
Parts: 
Denton  Twp. 
Lake  Twp. 
Merkey  Twp. 
Roscommon  Twp. 
kon  River/Cfystal  Fals .... 
County— Dickinson: 
Parts: 
SagolaTwp. 
County    kon 
County— Marquette: 
Par«:  Repubkc  Oiv. 

konwood/Hurtey 

Courtly— Gogebic 
Psr«: 
Bessemer  CHy 
Bessemer  Twp. 
Ennn  Twp. 
konwood  City 
Ironwood  Twp. 
Wakefiekl  CHy 
WakekeUTwp. 

Kaleva 

County    Manistee: 
Parts: 
DEkson  Twp. 
Maple  Grove  Twp. 
Mania  Twp. 
Nomian  Twp. 
SpringdaleTwp 

Kinroes/Rudysrd _. 

County— (>«ppewa: 
Parts: 
Bay  Mills  Twp. 
Chippewa 
HulbertTwp. 
KivossTwp. 
Rudyard  Twp. 
Superior  Twp. 
Trout  Lake  Twp. 
WhiteAsh  T«»p. 

L'Anse... _. 

County— Baraga 
County— Houghton: 
Parts:  Laird  Twp. 

Lake/Newaygo 

County— Lake: 
Parts: 
Chase  Twp. 
Oierry  VsHey  Twp. 
Dover  Twp. 
Eden  Twp. 
EkTwp. 


Degree 
of 


group 


03 


01 


04 


03 


02 


01 


01 


02 
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PRIMARY  CARE:  McMQWl-Conlinuad 


PRIMARY  CARE:  MoMgMt-Continued 

Smio*  Aim  umng 


S«ivio«  ««•  nam* 


El— onhTimp. 
LitoTwp. 

NMNont    IWp. 


PInofS  T wp. 
PiMOonI  Pteino  TwpL 
SauWoTwp. 

WMXMTTwp. 
VMM  T«p. 


rTmip, 
H0M9  ^^"^ 
LMyTwpL 
MinH  T  wfL 
Monro*  Top. 
TroyT*^ 
Lcanglofv— Cn>s«»«l .. 
County— Santac 
Puts: 
Bud 

OiottiiMtt  City 
Ffomofit  Twp. 


gnm) 


04 


Wtoflh  Tv^ 


County— Ankim: 


Owslonia  Twp. 
Cwt«T«p. 
HMnaTwp. 
Jor(linTwp.(S1/2) 
KeamayT*^ 
Maicatont  Tnnp. 
SlwT«ip. 
County    KaHaate 


BkiClJfceTwp. 
Cotd  Spmgt  Tt^i. 
RtpM  Riwar  Tmip; 


Sanioa  MM  n«n* 


County— Kant 


02 


noddnaTwpi 
County    Mainutio: 


dam  Union  Twp. 
RiyoraKJs  Twpl. 
County— Owaota: 


Hvtwcfc  •  v^ 
rayMno  iwp. 

Mthon  Tw^ 
MdiM  BrwtchTwp. 
mrtelf  Wngrton '. 


PHtK  Bufinglan  Twpi  9*.  1/2) 
County— SanilM: 


01 


AlgoniaT«i|>.(N1/2) 
C«lw  Springs  CMy 
HiHon  Twp. 
Solon  Tw^ 
Sparta  Twp. 
TyronaTmip. 
County    Muakagon: 

Pails:  Caano«na  T«<p. 
County-OnauM: 
Parts: 
C>iasl*rT«^ 
Northam  MafiOfninaa..»«~..~. 
County    Monominaa'. 
Parts: 
CadafvMTwp. 
DaggatiTwp. 
Faittiom  Twp. 
Gourtay  Top. 
HanlaTwp. 

nOHnM  IWp. 

lakaTwp. 
MayarTimp. 
Hadaau  Tup. 
SpaMngTmip 
Stavanaon  Clly 
Stiuanaon  Tv^ 
(Mar  Lak* 


Dagraa 

ol 
shortaga 

group 


County— Gonosoa: 
Parts: 
Foraat  T»ip. 
County— Upaar 
P*1s: 
DaaiMdTwp. 
MsfattionTwp. 
Ricti  Twp. 
County— Tuscola: 

PiflK 

AitooliTWp. 
MHmglOfi  Twp. 
WMortowfiTwp. 
PofTy/Mtfno9» 


02 


PRIMARY  CARE:  MIcWgan-Continued 

Stnle*  Aim  IMlng 


Oaga. 

ihOftOQC 

Saivtoa  aiaa  nama 

group 

SouVi  H»wn  TVip. 

f^ariinn  flTlMWIWl                                          - - 

03 

County-Bay: 

Pwls: 

GtMOnTwp.    ■ 

County-Ctadwin: 

P«1s: 

BantlayTaip.. 

.    BouiralTwp. 

Grtm  TiKp. 

04 

FacMynwiia 


Slala  Mson  ol  South  IMchlgMi . 
Cotwty    Jacfcion 


Dagraa 

of 


PRIMARY  CARE: 


County 


san4oa  Araa:  noodtrood- 


County— Cass: 
Pwtr 
PortarTnip. 
County-St  Josaptt 


03 


County    St^iJKSlns: 
Parte 
AnMn  Twp. 
Buns  Twp. 
PanyClly 
Pany  Twp. 
Port  AuaHn. 


02 


UMotlaTwp. 
Manatia  Tw^ 
County— Tuaoola: 


DairtonTviipL 
Fiaamont  Twpi  (E  1/2) 
Kingston  Twp. 
KoyMonTwp. 
NolMt/Stala  Pair  |N  Dstroil).— 
County— Waynr 


C.T.  5071-SOeO 

North  CanMl  Flint 

County    Qansaos: 


CT.  4-7 
C.T.  1»-2« 
Noftftom  Ksni._„ 


04 


01 


02 


County— Huron 
Parts: 
DwightTwp. 
Goto  Twp. 
Huma  Twp. 
Huron  Twp. 
LahsTwp. 
Port  Austin  Twp. 
Pm.  au  Barquaa  Twp. 

Roaa  Ctty/Lupton 

County— Ogemaw: 
Parts: 
Cuninwig  Twp. 
GoodarTwp. 
Hi!  Twp. 
Roaa  City 
Rosa  Twp. 
South  Havsn/Bangor 


County— AHagan: 
Parts: 

CasooTwp. 

GangssTwp. 
County— Van  Buren: 
Parts: 

Arlington  Twp. 

Bangor  Oty 

Bangor  Twp. 

Colun<>ia  Tv>p. 

Covart  TvKp. 

Geneva  Twp. 

LawrsncaTwp. 


02 


02 


01 


Twp. 

FabiuaTwp. 

FloranoaTwp. 

FtowartMdTwp. 

UonldaaTwp. 

LodiportTwp. 

MandonTwp. 

Nonawa  rwp. 

PukTwp. 

Thraa  Rtvars  Oly 

Tireniwvawda^r  (SW  Dalroit) 

County— Wayne: 
PwlK 

CT.  S251-6Z60 

CT.  5262-S264 

CT.  5335-S337 

CT.  5345-6346 

CT.  S665-S«de 
Wyoming  Ava/Machenzle  (W  DettoiO- 
County— Wayne: 


Sanica  Araa:  SsMMona/Hlndilay- 


Dagrae 
of 


gniup 


Sanrtoa  Araa:  BaudaOa 

BigSlona: 

Senrica  Area:  OrtomMa  (MN/SO>- 

Caaa __. 

Oay: 

Senrica  Araa:  BamaavN* 

Cootc 

Sewioe  Area:  Slyer  Bay 

CrosrIMng: 

Sarvtoe  Araa:  IMa  Laos 

GrvN 


02 


CT.  5342-5343 
CT.  5352 
CT.  5364 
CT.  5366-5367 
CT.  5370-5374 


Sanrica  Area:  Near  NortM«me€pi«s_ 
POpuWanGnupcAakl 
Houston: 

SarvkM  Aiaa:  Caledonia/Spring  6ro»s  (MN/IA)- 


Santo*  Area:  Floodwood 
Kanabac 
Sanrtoe  Area:  MKa  Laea. 


01 


Sanrto*  Area:  SandMona/HincMay.! 
Kandiyal* 

Sarytos  Area:  Payns*i)«e 

Kpodliching; 

Sentoe  Area:  Baudelle- 


Sentee  Araa:  LMMork/BIg  Fall.. 
LacQulPwIe: 
Sanito*  Are*  Canl>y_ 


Senie*  Area:  OrtonvHa  (MN/SO). 


PRIMARY  CARE:  MtcMgrn 

PepuHHon  Sioup  umng 


04 


Med.  kid.  Pop— Grand  Rapids 

County— Kent 
Pwta: 
Grand  Riplds  Oty 
MadkM  Elg.  Pop.-Soulh  Monroe. 
County— Monroe: 
Parte: 
BedlordTwp. 
Erie  Twp. 
Ida  Twp. 
U  Sale  Twp. 
SummerHeld  Twp. 
Whitetord  Twp. 


Semite  Area:  Eiy^abbm.. 

Sanic*  Area:  S»<ar  B«y._ 
LakeoriheWooda 

Seniee  Area:  BauMla— .. 

Sendee  Area:  Warroad 

UncoiR 

Seraiee  Area:  C«il>y 

Mahnomen 


01 


01 


Senice  Area:  Wanan_ 

Ssnriee  Aree:  PaynestiHs.. 
DMIeLace: 
Senriee  Area:  MMe  Lacs . - 


Saniee  Area:  MMa Lacs. 
Murray:  - 


PRIMARY  CARE:  MicMgan 

Ftomy  umng 


Sanice  Area:  Sandston*/Hincl(l*y 

Pole 

S*rvie*  Area:  Warren. 

Ramsey; 

Senise  Aree:  SummH/Gala  (SLftU). 

Red  Late 

noeesMc 

Senrioe  Area:  Roaeau._ 

Saniee  Area:  Wwroad 

SI  Louie: 

Seniee  Arac  Cook/Orr 

Senrioe  Area:  Ely/BaUiW.. 


Santiea  Area:  Floodwood  _ 
Steams: 

Sen<ic*  Area:  PaynoavHo, 
Wabasha: 
Sarvio*  Area:  Plaimiew 


Marqu*tl*  Branch  Prison 
County— MarquatI* 


Service  Area:  BamaevM*.. 
Wmona: 

Senica  Aree:  Plalnviaw.-.. 
Yelow  Medicine: 

Service  Area:  Canby 


02 
04 
Ot 

04 

04 
04 

Ot 

02 

04 
04 

03 
01 

03 

02 

04 
02 

04 

04 
04 

04 
04 

04 
02 

04 
03 

04 
01 

04 

04 

04 

04 
04 

02 

04 

01 
03 

04 
03 

04 
04 
02 

04 

01 

02 

Ot 

04 


PRIMARY  CARE:  MhmMOta 

5arMlo»/«rwUH»v 


Senrloearee  nwna 


Couaty-Oay: 


MancaTwp. 
BamaevMeClty 
BamaavMe  Twp. 
ComstockCRy 
BMonTwp. 
Holy  Ctom  Twp. 
HumboldlTwp. 
PartMTwp. 
StiraaTwp. 
TanaemTwp. 
Couitty— WlkJR 
Parts: 
AlhsrtonTwp. 
Oesttiom  Twp. 
Mansion  Twp. 
MUchal  Twp. 
Prairie  View  Twp. 
RolhsayClty 
TanbergTwp. 
Wolverlon  Twp. 


Oegra* 
01 


PRIMARY  CARE:  MinnMOta-Continued 

Sank»  Aim  Lmtng 


Semioe  area  name 


Coway-Ballranii: 


Shotlay  Bnook  Unorg. 
SholayTwp. 

Uppsr  Red  Lake  Unorg.  (N  W) 
WashUahTwp. 
CouKy— Koochiching. 


Morthweel  Koochtehing  Unorg.  (W  H) 
Couray    Lake  ot  the  Woods: 


•audetleClty 

BeWBaml  Foreat  unorg.  (E  1t» 

Rainy  River  unorg.  (E  %) 

WMiamaCity 

Caladoaia/SMiiig  Grove  (MN/IA) 

Cowty— Houeton 


04 


Angora  T«vi 

Baatly  Twp. 

Cook  Oty 

TnUTwp. 

GihMn 

Lake  VsrmH^  Unorg. 

LaidngTwp. 

Unden  Grove  Twp. 

Morcom  Twp. 

(IE.  St  LO)*  Unorg.  (W  M) 

N.W.  St  Loiris  unorg. 

Nett  Lake  Unorg. 

OrrCity 

OareneTwp. 

Portage  Twp. 

Sturgeon  Twpi 

WMow  Valey  Twp. 


Degree 
ot 


group 


County    Lake: 


Fa*  Lake  Twp. 
Unorg  Ten.  (Weel 
Coully-St  LouH: 


03 


Black  Hammer  Twp. 
Caledonia  Oty 
Caledonia  Twp. 
Crooked  Cieak  Twp. 
EMzenVI. 
JeneraonTwp. 
Majn'wa  Twp. 
atxing  Grova  Oty 
Spring  Grove  Twp. 
WSfcisnglon  Twp. 
Winnebago  Twp. 


CMiby 

County— Lac  CM  P«4a: 


Babbltiaty 
Bsmtt  Twp. 

BieikjngTwp. 

Ely  Oty 

Eii4ierrass  Twp. 

KuglsrTwp. 

Moras  Twp. 

PliaTwp. 

Sandy  Twp. 

Tower  City 

Mnorg  Terr  (Breh  Lake) 

Unorg  Terr  (NE  St  Louia) 

VennKon  Lake  Twp. 

WaassTwpi 

WMonTwp. 


04 


04 


FraelandTwp. 
Manfred  Twp. 
Couf%— Lineoht 


Alta  Vista  Twp. 
HansonvMe  TwpL 
MwblaTwp 
Counly-Yelow  Medicine: 


Burton  Twp. 
Canby  City 
Roride  Twp. 
Fortier  Twp. 
Hammer  Ti«p. 
Norman  Twp. 
Omro  Twp. 
OshkoshTwp. 
PorlsrCity 
SlLeoCity 
Wergeland  Twp. 

Cook/Orr 

County— St  Louis: 


AlangoTwp. 


County— Aitkin: 

P«tK 

BriBhjHTop. 
Bshsm  Twp. 
CorrsshTwp. 
Turner  Twp. 
Unorg.  Terr  (NE  Aitkin) 
Courty— Itasca: 


WanwnaTwp. 
County— St  Louis: 


04 


ArfowtieaJ  Twp. 
Cedar  Valey  Twp. 
Cotton  Twp. 
Fine  Lakes  Twp. 
Floodwood  Oty 
Floodwood  Twp. 
HaklsnTwp. 
KeleeyTwp. 
Meadowlandi  City 
Meadowlands  Tv^ 
Ness  Twp 
Northland  Twp. 
Payne  Twp. 
Praire  View  Twp. 
IwvolaTwp. 

Unorg.  Terr  (Pot  Shot  Lik*) 
UenBuren  Twp. 
LMetorli/Big  Fals.. 


02 


County— Koochiching: 
Parts: 
Big  Fans  Oty 
UtdelorkCity 
Unorg  N«tt  Lak* 
Unorg.  S.  Koochiching 


04 


04 
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PRILIARY  CARE:  MkwMMta— Continued 
Saniet  Ana  Lmtng 


Sofvic*  (TM  nana 


County— AMon: 
Patt: 
HazaNon  Twp. 
UumTwp. 

jwMaTwp. 
LakMide  Twpi 
MakKoTwp. 
McOaXCKy 
SaavyT*^ 

ITwp. 
I  Trap. 
C<Mnl|M>ow  Wtng: 


GantaonCtty 
GaniaonT*^ 
Rooaavatt  Top. 
Counly    Kanabac: 


Fonl 

Hay  Brx*  TwpL 

HHnwiTwp. 
County— MMa  Lacx 
Part*: 

Braitxvy  Ta^). 

DailayTwp. 

East  Sida  Tmip. 

WaCHy 

Wa  Hartxv  Turp. 

KaltiioTwp. 

Lawk  Tap.      t 

MudgatI  Twp. 
iQty 
iTwp. 

South  HartMT  Tap. 

WaMionTwp. 
County    Momsore 


HamwtCity 
LaighTwp. 
Mount  MoiTia  Tvip. 
RtcAantMn  Tnp. 
iaar  North — Mnne 
County — Honnepin: 


&T.  13-16 
CT.  20-23 
CT.  27-29 
CT.  32-35 
CT.  41-42 
(MN/SO).. 


Oagraa 


graup 


PniMARY  CARE:  MnnMOt*— Continued 
Smtea  Afm  IMhg 


Safvica  afaa  nania 


EdenVaieyOty 
Forea*  Prane  T«ip. 
Manannah  Twp. 
Union  Grova  Twp. 
WattdnaCily 
County— Staama: 
PartK 
Edan  Laka  Twp. 
Fanning  Twp. 
Laka  Henry  City 
Laka  Hanry  T«^ 
Unamburg  Twp. 
Hilunaon  Tm^. 
PaynavMa  City 
PaynavMa  '  wp. 

fl'  I  li  !■  ml  il   r*!!.. 

vaciHimna  ^.ny 
RoacoaOty 
St  Martin  City 
St  Martin  TwpL 
ZonTwp. 
Plaln»taw 


County— Wabaiha: 
Parts: 
Elgin  aty 
Elgin  Twp. 

HigNandTwp. 

MMVMw  I  «^> 

OakwoodTwp. 
PWnviaw  CHy 
Plainviaw  Twp. 
WalopaTwp. 
County— Wnona: 
Parts: 
Whitawater  Twp. 
Roaaau.. 


PRIMARY  CARE:  Mnntsota-Coniinued 

SanteaAfaaUatng 


PRIMARY  CARE:  MiniiMota— Continued 

Sanlea  Ana  Useng 


44017 


Dagro* 
ol 


9RMP 


San«lea  aiaa  nama 


01 


County— Roaeau 


03 


County— Big  Stone: 
Parte 

Akran  Twp. 

Big  Slone  Twp. 

ConaiOly 

OdaaaaOty 

Odessa  T«^ 

Ortonviia  Oty 

OnonwItoTwp. 

OMyTwp. 

Piiar  Twp.  (S>/%) 
County— Lac  Qu  Parte: 
Parts: 

Aqusaa  Twp. 

Ya*ow  Bank  Twp. 


04 


04 


County    Kandhw** 


kving  Twp. 
Regit  CHy 

County    Meeker 


UM 


04 


Bkwniing  Vatoy  Twp. 

Deitar  Twp. 

&inialadTwp. 

J««aTwp. 

Making  Twp. 

Mkikinock  Twp. 

MooaaTwp. 

N.  Roaaau  Unorg. 

N.W.  Roaaau  Unorg. 

Ncrason  Twp. 

PoMitzTwp. 

Roaeau CHy 

RoeaTwp. 

S.E.  Roaeau  Unory. 

Solar  Twp. 

Spruce  Ti«p. 

StattordTwp. 

SlokeaTwp. 

Sandslone/Hinckiey 

County— Aitkin: 
Parte: 

Wagner  Tmip. 
County— Kanabec 
Pwts: 

KroschelTwp. 

Porwoy  Twp. 
County— Pine: 
Pwts: 

AilorwTwp. 

AmaTwp. 

AAovOty 

Bany  Twp. 

Bremen  Twp. 

Bruno  Twp. 

Clower 

DanterthTwp. 


Del  Grove  Twp. 
Finlayaon  Oty 
Rnlayson  Twp. 
Fleming  Twp. 
HInclclay  City 
HincMayTwp. 
Ketaa  River  Twp. 
New  Dotaay  Twp. 
Norman  T«i>. 
OgamaTm^. 
Parti  Twp. 
Partridge  Twp. 
Pine  Laka  Twp. 
Sandstone  Oty 
Sandalona  Twp. 
Wilnia  City 
Sivar  Bay.. 


County— Cook: 
Parta: 
Sctvoedar  Twp. 
Totle  Twp. 
County— Lake: 
Parts: 
Beaver  Bay  City 
Beaver  Bay  Twp.  (Part) 
Crystal  Bay  T«^ 
SHvar  Bay  Oty 
Silver  Creek  Twp. 

Summil/Oala  (St  Paul) 

County— Ramaay: 

Parts: 

CT.  32»-327 

CT.  335-340 

CT.  354-355 


Oagraa 
01 


Sanice  area  name 


group 


FakMT«q>. 
LakaTwpL 
LaonaTwp. 
MonfivaM  Twp. 
RelneTwp, 
RooaavaN  Oty 
Soulheaat  Roseau  Unorg. 
WwroadOly 


Degree 
d 


group 


PRIMARY  CARE:  Minnesota 

Populalion  Group  LMng 


Population  group 


02 


Ant  Imisn    Minneapolis.. 
County— Nsrwapin: 


Oagraa 

of 
shortage 

group 


01 


PRIMARY  CARE:  Mississippi 

CounfyUstint 


01 


04 


County  name 


02 


County    MOThai: 
PartK 
Ainna  Twp. 
AlvwadoOty 
ArgylaClty 
BigWoodaTwp. 
BtoomarTwp. 
BoxvUw 
Comatocfc  Twp. 
FoMaNTwp. 
McCreeTwp. 
MkMto  Rivar  Twp. 
Oak  Parti  Twp. 
OatoCity 
Parker  Twp. 
SinnottTwp. 
Stephen  Twp. 
Tamarac  TvDp. 
Vega  Twp. 
WangarTiNp. 
WwrenOty 
Warrenton  Twp. 
County— Polk; 
Parts: 
Angus  Twp. 
BhstlatTwp. 
Fartey  T«ip. 

Warroad. 

County— Laka  o«  the  Woods: 
Parts: 
Bettrami  Foreal  Unorg.  (WV«i) 
Northwest  Angle  Unorg. 
Rainy  River  Unorg.  (WW) 
County    Roseau: 
Parte: 
BeeverTwpi 
Cedertieixl  Twp. 
Enstrom  Twp. 


Alcorn: 
Poputalkm  Group:  Pov.  Pop.— Ateom  Co.. 

Amite 

Benton 

Calhoun Z 

Carroll 

Clafcoma...— — ..„.„....«..™..,„„„..„.,^.,...,.^ 

Clay 

Covington „ ..„. 

George . 

Greene 


Grenada: 
Sendee  Area:  Grenada/Yahibusha.. 


Harrieon: 
Population  Group:  Med.  kid.  Pop.-Hwriaon  Co. 


Senlce  Area:  Jackaon  hmerOty 

Senfice  Area:  South  Weat  Rural  Hinds.. 

Holmes. 

Humphreys........... „ „.„. „ 

Itawamba 


Jackson: 
Service  Area:  Wade44urley.. 


JeHerson.. 


Jefferson  Davie _..„ 

Jones: 
Populalion  Group:  Pov.  Pop.-Jones  Co.. 

Kemper 

Lafayette 

Lamar 


03 


Lauderdale: 

Popuiatton  Group:  Pov.  Pop.-Lauderdale  Co.. 
Lawrence 


LeDore 

Madiaon.. 


Marshall 

Neshoba 

NoxutMa „ 

Panola 

Populatkw  Group:  Med.  hid.  Pop.— Panola  Co 

Peny _ _ 

Pontotoc „ .".'.. 

Quitman 

Scon """ 

Smith 

Stone 

Sunftower _ 

FadMy:  Miasissippt  Slato  Penitentiary 


Degree 

of 

shortage 

group 


02 
01 
01 
03 
01 
01 
03 
04 
03 
04 

04 
04 

01 

01 
01 
03 
03 
02 

02 
03 
04 
02 

01 
02 
04 
02 

04 
03 
04 
04 
04 
03 
01 
01 
04 

01 
04 
03 
03 
03 
02 
03 
04 
02 


PRIMARY  CARE:  Mississippi-Continued 

CounfyLMng 


County  name 


Tursca _ 

Warren: 
Populalion  Group:  Pov.  Pop.— Wwren  Co 


Valobusha: 

Sanrica  Area:  Grenada/ Yatobusha.. 
Yazoo „ 


Degree 
of 


group 


01 
02 


02 
04 


04 
03 


PRIMARY  CARE:  Mississippi 

Sanioa  Area  Usbng 


Service  area  name 


Grenads/Vaiobusha 

County— Grenada 
County— Yalobusha 

Jackson  Inner^City. 

County— Hinds: 
Parts: 
CT.  5-12 
CT.  16-21 
CT.  24-32 
CT.  102.01 
CT.  102.03 
CT.  103.01 
South  West  Rural  Hinds.. 
County— Hinds: 
Parts: 
CT.  105-107 
CT.  112-113 
Wads41urtey.. 


County— Jackson 
Parts:  CT.  401-402 


Degree 

of 

shortage 

group 


04 
01 


01 


02 


PRIMARY  CARE:  Mississippi 

Populalion  Group  Listing 


Population  group 

Degree 

of 

shortage 

group 

Med.  Ind.  Pop.-  Panola  Co 

01 

County— Panola 
»4ed.  md.  Pop— Harrison  Co 

01 

County— Harrison 
Pov.  Pop.— Akxxn  Co 

County-Ateom 
Pov.  Pop.— Jones  Co 

01 

County— Jones 
Pov.  Pop.— Lauderdale  Co. 

04 

County— Laudanlale 

Pov.  Pop.— Warren  Co „ „ 

County-Wairen 

02 

PRIMARY  CARE:  Mississippi 

FacUily  Lisling 


Facility  name 


i  State  Penitentiary 

County— Sunftower 


Degree 

of 

ahortaga 

group 


02 


PRIMARY  CARE:  Missouri 


County  name 


Andrew.. 


Degree 

of 

shortage 

group 


03 


PRIMARY  CARE:  Missouri-Continued 


County  name 


Benton: 
Service  Area:  LJncoki„ 

BoHingar 

Caklwell 

Callaway .. 


FaciNly:  Renz  Con.  Ctr 

Carter 

Ctwistian _ „ _ 

Clark „ 

Cole: 

Facility:  Algoa  Corr.  Ctr 

FaciWy:  Central  Missouri  Corr.  Clr.... 

Facility:  Missouri  State  Penitentiary... 
Cooper 

ServEe  Area:  Southern  Cooper 

Crawford 

Dade 

Dallas 

Daviess 

DeKaR) 

Dent 

Douglas _ 

Frantclin: 

Facility:  Missouri  Eastern  Corr.  Ctr.... 
Gascoriade: 

ServKa  Area:  Southern  Gasconade.. 

Hickory „ 

Holt _ _ 

Howard „.. 


Degree 

of 
shortage 

group 


Jacksorc 

Sanica  Area:  Richard  Cabot 

Populatnn  Group:  Pov.  Pop— Central  K.C.. 
Jefferson: 

Service  Area:  HHIsboro _ 

Johnson _ _ _ 

Knox 

Laclede 

Lewis 

McOonaM 

Maries _ 

Mercer 


Missiasippi: 

Service  Area:  East  Prairie.. 
Monroe _. 


New  Madrid.. 

Nodaway 

Oregon 

Osage  ....„ 

Ozark 


Pemiscot _ „ 

Pulaski 

Putnam 

Randolph: 

Facility:  Missouri  Training  Ctr.  for  liten 

ReynoUs 

Riptey „ 

St.  Clair „ 

St.  Louis: 

Population  Group:  Pov.  f>op.— Kinlock/Berkeley . 

Population  Group:  Pov.  Pop— West  St.  Lows 

St  Lous  City: 

Service  Area:  East  Central  St  Louis 

Senrice  Area:  Grace  Hill/Coctwan 

Service  Area:  Southeast  St  Louis 


Population  Group:  Pov.  Pop  —North  St.  Louis 

Population  Group;  Pov  Pop— West  Si  Lows 

Population  Group:  Pov.  F^)p.— Yeatman/Union- 

Sarah 

Shannon „ 

Shelby _ 

Slone _ 

Texas _ 

Warren 

Washington 

Wayne „ 

Webster „.... 

Worth 


02 
01 
02 
03 
02 
01 
02 
02 

02 
02 
02 

01 
03 
04 
02 
03 
02 
04 
01 

02 

02 
01 
02 
03 

02 
01 

02 
04 
04 
03 
02 
04 
02 
01 
03 

03 
03 
03 
01 
04 
04 
02 
01 
04 
02 
01 

02 
01 
02 
04 

01 
01 

02 
01 
02 

02 
01 

01 
01 
02 
02 
02 
03 
01 
03 
03 
04 
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Stf¥IO0  A09B  Utmhff 


^ 

0»M 

SarMcavwnaiM 

Ci     ; 

graup 

East  CtntH  SI  tout 

OC 

CouMy-St  Una  CMy; 

Pvtc 

C.T.  t16t-1 165 

C.T.  1171-1174 

C.T.  1181 

C.T.  1221-1222 

CT.  1224 

CT.  1231-1235 

CT.  1241-1246 

CT.  1255-1256 

FnlPrtf^ 

01 

County    MiawawK 

Pirlc 

Janes  Bayou  Tufp. 

Miaiiapix  T«ip. 

S.  Jvnas  Twp.  (E.  PraM) 

Wolfe  Wand  Twp. 

Grace  HM/Coctm _.          _        .., . 

01 

County— St  Louis  Oly: 

Parts: 

CT.  1097 

CT.  1202-1203 

CT.  1213-1214 

CT.  1257 

CT.  1266-1267 

IMlboic 

oa 

Pwlc 

•gRNecTwp. 

Central  Tap. 

nMlinTwp. 

V«leT«p. 

02 

CouMy-aeMon: 

Pvis: 

Cole  Twp. 

While  Twp. 

WMemsTwp. 

Pichtnt  Cetra*                     

02 

CoMHy    Jectnon: 

PRIMARY  CARE:  mssourf— Continued 


Sendee  area  nam* 


ChyT^mp. 
TTMOeekTVKp. 


Dagras 

of 


PRIMARY  CARE:  MIssoutf 


Oegra* 

of 

shoctage 

group 


POK  Pep.— KMock/Berkelay... 
County— St  Louia: 
Pwts:  CT.  2127-2129 
Pot.  Pep.— NodtvSt  Laies — 


Counly-St  Uxas  CMy; 


CT.  1-4 
CT.6-20 
CT.  22-27 
CT.  28.01-26.02 
CT  29-34 
CT  35.01-35.02 
CT  36.01-3&02 
CT.  37-45 
CT.  50.01 
Souttieael  St  LouiB. 


County— St  Louia  Oly: 


CT.  1011-1015 
CT  1018 
CT.  1 153-1167 
Soutfiem  Coopef — — ».. 


Coun^h-Cooper 


CMi  Fofli  Twpi 
deer  Creek  Twp. 
•(alley  Twp. 
Let>anon  Twp. 
N.  Monteau  Twp. 
OWorv*e  TwpL 
PalesaneTwpL 
Plot  Grave  Twp. 
rtaine  Home  Te^ 

Soultieni  Gaeconade 


Boeuf  Ta^. 
OTM^were  Twp. 
Beurtxxe  Twp. 
Btuah  Creeli  Twp. 
OneanTwp. 


UM 


02 


01 


CT.  1061-1067 
CT  1071-1075 
CT  2139-2140 

Pov.  Pop— West  St  Lot* — - 

Cour«y— St  Louis: 

Pwts:  CT.  2159-2164 
County— St  Louia  City: 
Parts: 
CT.  1051-1055 
CT  1121 
Pov.  Pop.— Yaatman/UnoivSatafe- 
Counly— St  Louie  City: 
Parts: 
CT.  1101-1105 
CT.  1111-1115 
CT.  1122-1124 
CT.  1184 
CT.  1186 
CT.  119t-n» 
CT.  1201 
CT.  1211-121? 

Pov.  Pop.-Can»ri  ICC 

County-^Jackaon: 


01 


ot 


01 


PRIMARY  CARE:  Montana 


County 


Degree 
of 


PRIMARY  CARE:  Montana-Continued 

Stnilct  Arm  Lisling 


group 


OgHoni.. 


Carter 

Oiouteau' 
Sarvtoa  Area:  Fort  Benton .. 


Deer  Lodge: 
Facilty:  Montana  Stale  nison_ 


Sen^vArett:  ciwia^^.  VeNvaatone— 

OMlieM 

Glacier 


Service  Area- 


Service  Area:  Boukter.. 
JudilhBaain — 


i«Kl  Clark: 
SMvioe  Area:  Linooki... 
liberty: 
Service  Area:  Chester... 


Servtoe  Area:  Ennis/W.  Ye«owttone.... 
Setvne  Area:  SherMan/Twin  Bridgea- 


Pvfc: 
Senfioe  Area:  Gat—r  WniMli  Hot  Springs 


01 


CT  49-55 
CT.  56.01-56.02 
CT.  57 

CT  58.01-66.02 
CT  56.02 
CT  60-67 
CT.  74-81 
CT.  83 
CT.  87-97 
CT.  104.01 


Ot 


Ti 


W«wux- 


PRIMARY  CARE: 

FadKy  Using 


FaciMyi 


Algoa  Gort.  Cir 

C«>un%— Cola 
Central  Miiaouri  Con.  Ctr.. 


IWaaourf  Eastern  Con.  Ctr 

Cour%--FranMin 
Missouri  State  Peratenkwy .. 

County— Cole 
Mlssouii  Training  Ck.  for  Men.. 

County— Rendolpl* 
Bern  Corr.  Ctr 


Degree 

of 

ehonage 

group 


02 
02 
02 
02 
02 
02 


Sarvlee  Area:  Deer  Lodge... 
Service  Area:  Lincoht 


Setvic*  Aieai  Peptar/Welf  Point.. 
Ina«fiii< 
Senflaa  Areai  Fers^^n'CoiMip'.— »• 


Toole: 
Serviee  An*  Chealer-. 


Senice  Area:  FortyttvCoMrip.. 


01 
03 
01 

03 
03 

03 

02' 

01 

01 

02 

01 
01 

01 

02 

02 
02 
01 
03 


01 
01 
02 
02 

02 
01 
01 

01 

01 
01 

02 
02 

01 
04 
01 


Degree 

Servica  area  name 

of 

ihOrl^mv 

group 

Parts:  West  Ve«owstone  Div. 

Pwts: 

HwrieonDiv. 

Madison  VaKey  Div. 

Virginia  City  Div. 

ForsyttvColstrtp 

01 

County— ftosebud 

County— Treasure 

Fort  Benton , 

County— Chouteau: 

Partr 

Fort  Benton  Div. 

GeraUnaDlv. 

01 

Parts:  Gardner-Cooke  Div. 

Uncoin _ „ 

01 

County-Lewis  and  CiMk 

Parts:  Unooin  Div. 

Partr  Heknvae  Div. 

Popiar/Wolt  Polnl 

01 

County-Hooaeveft 

Parta:  FL  Peck  Rea.  Div. 

Shetv 

02 

CouMy-Toola: 

Pvts: 

S.  Toola  Oiv.  (W  2/3) 

ShefeyCHy 

SunlMiratOiv. 

SheridanArwin  BrWges 

02 

County    Madiaon 

Parts: 

SherkteiOiv. 

Twin  Brfdgea  Div. 

PRIMARY  CARE:  Montana 


PRIMARY  CARE:  Nebivrica-Continued 

CoumylMtng 


Facilty  name 


PRIMARY  CARE: 

StniM  ATM  Utikig 


County   Deer  lodge 


Degree 
of 


group 


03 


Service  area  name 


Coun^^— ^MVaraon: 
Parts:  BouWarDiv. 
ChestsT- 


County    ft 
Pwtt: 
GMitoitro^. 

RUdysrdDiv. 
County— Uberty: 
Cour%— ToofR 
Partt:  South  Toola  Ofv.  (E  1/3? 
Deer  Lodge.. 


Pwlr 

Avon  EMston  Ofv. 
Daer  Lodge  Div. 
Ennls/W.  Ye 


Degree 

of 
shortage 

group 


PRIMARY  CARE:  Nebnwfca 

CounfyUttng 


01 


92 


County 


Service  Area:  Albion„ 
Boyd.. 


02 


02 


BroiMi: 

Sennee  Area:  North  Central...... 

Burt: 

Service  Area:  Onawa  (lA/l^.. 

Buaer. 

Caae 


CedK 

Senriee  Area:  Oedar-Oison.. 
Ciiaaa 


Clieny. 

SenHoe  Area:  Mulan 

Servica  Area:  Valentine  - 
Clay.. 


Custer 
Service  Area:  Arnold... 


Servica  Area:  Crawford 

■usi: 

Sendee  Area:  Julsiburg  (CO/NQ.. 


Degree 
of 


group 


01 
04 


03 
04 
04 

02 
03 

01 
02 
03 

04 

04 

02 


County  name 

Degree 
of 

group 

Dixon: 

Servtee  Area:  Cedar/Dixon .._ 

FrwUin: 
Servtoe  Area:  Franklin ._ 

02 

04 
04 

Grant 

Servtoe  Area:  MuHea _._ 

Greeley: 

01 

Senica  Aree:  Moward/St  Paul 

03 

Hayes: 

Servtoe  Area:  Hayos-Hitehcoek -._ 

HUchoock: 

Saraioe  Area:  Hayes-Hitchcock 

Hooker 

Service  Aree:  l*illen..... 

Howard: 

Service  Area:  Howwd/St  Paul 

01 
01 
01 
03 

Jofmaon 

KeyaPaha: 

KimlMl 

02 

03 
02 

Lancaster 

Facilty:  Lancaster  Dept  of  Corr „. 

Linooln: 

Servtoe  Area:  Arnold . 

03 

Logan: 

Service  Area:  AmoU „ 

04 

Platte: 
Service  Area:  Albion 

01 

Rock- 
Sen«ioe  Area:  ^torth  Central 

03 

S«"n<ta<f            

02 

Shannan „_.         

02 

Skiuc 
Service  Area:  Crawford 

04 

Stanton 

01 

Thayer..    _       _     __          

02 

Thomaa: 
Service  Area:  MuNan 

01 

Thurston: 
PopUalion  Group  Area:  Winnebago  Indian  Pop.-. 

04 

PRIMARY  CARE:  Nebraska— Continued 

SarviiM /t/at  ^Dry 


Service  area  name 


Logan  Pre. 

Cedar-Dixon 

County-Cedar 
County— Dixon 

Crawford „„„„ 

County— Dawes: 
Parts: 
Leonard  Pre. 
North  Crawford  Pre. 
South  Crawford  Pre. 
Whitney  Pre. 
County— Sioux: 
Parts: 
Bowen  Pre. 
Hat  Creek  Pre. 

VWDOnOM  rf%. 

Whistle  Greek  Pl» 

FranWin 


County— FranUiR 
Parts: 
Antetope  T>n>. 
Btoomlngton  Twp. 
Franklin  City 
Grant  Twp. 
Macon  Twp. 
ktarnnTwp. 
N.  Franldin.  Tv^ 
Salem  Twp. 
WaaNngton  Twp. 
Hayes-Hitohcock... 


County— Hayes 
County    llrtcfiGOCk 
Howanl/St  Paul..- 


County— Grosiey: 

Parts: 

Greeley  Pre. 

Scotia  1  Pre. 

WokachPre. 

County— Howard 

JuieMMirg  (CO/NE) 

County--Deuel 


PRIMARY  CARE:  Nobraaka 

5<arMiB»/treiaUM»v 


Sannce  area  name 


Albion,. 


County— Boone 
County— Greeley. 


SpaMingPre.1 
Spalding  Pre.  2 
Coun^r— Platte: 


St  Barnard  Twp. 
WakarTwp. 


County— Cueter 
PwtK 
AmoMTwp. 
CMfTwp. 
Deiighl  Te^ 
Elm  Twp, 
Grant  Twp, 
Hayes  Twp. 
Triumph  Twp, 
WeyneTwp, 

County— Lincoln: 
Parts: 
Antstopji  Pre. 
GartieWPre. 

County— Logan 


Gandy  Pre. 


Degree 

of 
ahortaga 

group 


01 


04 


County— Cheny: 


Degree 

of 

shortage 

group 


02 
04 


04 


01 
03 


02 
01 


CaN  Creek  Pre. 

Goose  Creek  Pre. 

King  Pre. 

Lackey  Pre. 

Loup  Pre. 

Mother  Lake  Pre. 

Welt  Pre. 
County— Grant 
County    Hooker 
County^Tlionies 

fiorvt  i^emrai - — .». 

County— Brown 
Coun^i    KeyaPaha 
Coun^f— ftock 

Onawa  (lA/NE) 

Coun^— Burt: 


Oacetur  Twp. 
Oumnebeugh  Twp. 
Riverskle  Twp. 
SIver  Creek  Twp. 


County— Cheny: 


Cleveland  Pre. 
Cody  Pre. 
CrookstonPre. 
QilespiePra. 
KsnoMiy  Pro. 
KHgorePre 
McfTifnAn  Pfs. 
ftanzelPre. 
Russell  fVe. 


03 


03 


02 
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PRIMARY  CARE:  Nebraska— Continued 

StnietAna  Lmltiy 


Service  aroanaaM 


Valentine  City 
Valentine  Pre. 
Wood  Ltfie  Pre. 


Dagraa 

ol 

shortage 

group 


PRIMARY  CARE:  Nebraska 

RapuMon  Group  UstKf     I 


Population  groijp 


Winnebago  ImtanPop.. 
County— Thunton 


Degree 

o< 

riionage 

group 


04 


PRIMARY  CARE: 

Fadity  Liding 


PRIMARY  CARE:  Nevadli 

im  Listing 


Service  i 


Facility  name 


Lancaster  Oepl  01  Coir. . 
Courty — Lancaster 


Diagnostic  t  Evaluation  Ctr. 
LirKOlnCorT  Ctr. 
Nebraska  State  Peratentiaiy 


Degree 


group 


PRIMARY  CARE:  Nevada 


County  name 


Claric: 

Service  Area  Blue  Diamond 

Service  Area:  CenL/N  Cent  Las  VagM 

Service  Area;  Indian  Springs 

Service  Area:  Jaart-Goodsprmg. 

Sarnca  Area:  Moapa  Va*ey 

Service  Area:  SearcMgM/Davis  Dam- 
Service  Area:  Virgin  Valley 

FadMr  Nav.  St.  Corr.  Fac.  (South) 

Douglaa:  Elko: 
Poputetion  Group:  Washoe  Indian  Res_ 

Elko 
Service  Area'  Wendover  (UT/NV) 


Dagree 

el 

shortage 

group 


HuniliQidl.. 


Lyonc 
Service  Area:  Famtey/Skier  Spilngs/Uingahal  - 


Service  Area:  Beatty 

Service  Area:  Pahrunp 

Service  Area:  Tonopah 

Carson  Oty  (Indep): 
Pcpuktion  Group:  Waahoa  kidton  Raa.. 
Facikv  Nev  St  Corr.  Fac.  (North) 

Storey 


SenAoe  Area:  Gariach.— 


Service  Aiea:  WadMforlh_. 


Sarvioa  Area:  Wendovsr  (UT/NV) .. 


01 
Of 
OH 

or 

OH 
Ot 
Ot 
02 

01 

OV 
01 
03 
01 
01 

02 
02 

01 
01 
01 

01 
01 
01 

01 
01 

01 


Beatty. 

County    Nye: 
Parts: 
BeetlyTwp. 

Blue  DIamartd 

County— Clark: 
Parts: 
C.T.  58  (CenlraO 

Cent/N.  Ceiil  Las  Vegaa 

County— Claiti: 
Parts: 
C.T.  3.01-3.08 
C.T.  7 
C.T.  » 
C.T.  11 
C.T.  3e-3» 
C.T.  46 
Femley/Sikrar  Spiinge/Uii^ahot.. 
Counly    tyeiK 
Parts: 
Cana»Olv. 
Day«an  Div.  (N.  Pi) 

Gertach 

Couray    Wlasher. 
Parts: 
Gertech  T«ip.  )CT.  34) 

Indian  Springs 

Couriy    Claik: 
Parts: 
C.T.  5©  (Worthy 
C.T.  59  (South«»est) 

Jean-Geedapriwg 

County    Cleitt: 
Partai 
Goodspnngs  DIv. 

litoapa  VaNey 

Couray    Claiti: 
Pwla: 
C  T.  56  (Cent/W  Cent) 

Pahrum^ _ 

Counly— Nye: 


Degree 

ol 

shortage 

group 


PRIMARY  CARE:  Nevada 

FacmytMIng 


01 


01 


01 


FadMyname 

shortage 

group 

Nev.  SI.  Corr.  Fac.  (Sooth)-. 

CouMy-Clark: 
Parts: 
S.  Desert  Corr.  Ctr. 
S.  Nev.  Corr.  Ctr. 

02 
01 

County-Carson  City  (Indep): 
Parta: 
N.  Nev.  Med  Security  Prisoit 
Nev.  Max.  Security  Prison 
Nev.  Women's  Ceir.  Ctr. 

PRIMARY  CARE:  New 

Continued 

Senice  Ana  Using 


Service  area  name 


PRIMARY  CARE:  New 


PahmmpTwpi 
Searctikght/ Davis  Dam. 
County— Clark 
Parts: 
Searchlight  Dm. 
Tonopatt- 


Csenty— Nye: 


TonopahTwp. 

VkglnVWIey 

Counly— Ctaik: 
PartK 
C.T.  56  (North) 

Wadsiverth 

C:oun1y— Wastwe: 
Pwts: 
Wadstrarth  Twp.  (C.T.  31) 

Wendover  (UT/NV) 

Counly— Elko: 
Parts: 
East  Line  Twp. 
TecomaTtii^ 
Counly— White  Pine: 
P«1*  Ely  Twp.  (E.  Pt) 


01 


Ot 


01 


01 


01 


01 


01 


01 


0* 


01 


01 


County  name 


CIoos: 

Service  Aree:  Upper  Connecticut  VaMy.. 
Grattoit 

Service  Area:  Baker  River  Valsy 


Servtoe  Area:  HMaborou^- 


SenHce  Area:  Witton/Miltord .. 


Saivfee  /Oea:  Hillsborough 

Rockinfham: 

Senile  Area:  North  West  Rockingham  County-. 
SuNivail 

Sennce  Area:  Hillsborough 


Oagiaa 


County— Coos: 
Parts: 
Atkinson-Gihnw)  /Academy  Grai« 
CMaviNe 
CoWwookTwn. 
Ckikinibia  Twn. 
DixsGrant 
DixviDeTwn. 
Errol  Twn. 

MWSnOlU 

Ode«Twn. 
Pittsburg  Tiwn. 
Second  Co«ege  GmM 
Stewartowi  Tun. 
StrattonI  Tim 


04 

01 

02 
03 

02 

02 

02 


Witton/Milotd _. 

County— Hillsboro: 
Parts: 
Amherst  Twn.  (W.  Vk) 
Lyndeborough  Twni 
MiMtordTwn. 
Ml  V0VTIOA  TiMfl. 
WillDnTwn. 


PRIMARY  CARE:  New  Jersey 


PRIMARY  CARE:  Nww  HampsMra 

Senic»  Ant  umng 


Servne  ana  name 


Bakar  River  Valley 

Ceunly— GraNofK 
Pirts: 
Runwwir  T wn. 
Warren  Twn. 

HHIsborough. 


PRIMARY  CARE:  Nevada 

Popu/aUon  Group  Ustng 


Population  group 


Degree 

of 
shortagai 

group 


Washoa  Indian  Res 

Coun%— Oougiss 

Coun%— Cwson  City  (Indep.) 


01 


Count)    llUkihom 
Partr. 
DeehngTwn. 
Hillsborough  Twn. 
Weere  Twn.  (Western  Part) 
WindaorTwn. 
Ceanly    Mernmack: 
Parts: 
^tonnwsr  Twn. 
Counly— SuUtvan: 
Parts: 
Washingkxi  Twn. 
North  West  Rockingham  CouMy  .... 
Counly— Rockingham 
Parta: 
DaerfieM 

EppihU 
Fremont 

Nottingham  Twn. 
Raymond 
Upper  Connecticut  Valley - 


Degree 
ol 


group 


01 


02 


DsTee 

County  name 

ot 

alioriage 

gw* 

AlanUc 

Service  Area:  SAlamk: 

(M 

Populalion  Group:  Pov.  PDpi— ASanie  Clly 

Camden 

03 

04 

Cumberiand 

Sennce  Area:  Bridgelon 

Fadkty  Leeabyrg  Slala  Piison 

04 
02 

Essex 

04 

03 

Service  Aisk  SeeVt  Namrarfc 

01 

Hudson 

PopuMiOfiGiwp:  Medicaid  PDp.->taf*ey  Qly 

Mercer 

01 

Population  Gnjup:  Medk:aid  Pop.-Trsnion 

Passaic 

01 

Service  AieK  NorthaiOB  Palerson. . 

01 

Suaaex 

Service  Aiar  South  Sussex  _ 

04 

PRIMARY  CARE: 


02 


Service  area  name 


04 


Bndgeton  _ _ _.... 

County— CumberlandL 
Parts:  Bridgelon  Qlr 

C^amden  CHy 

Counly— Camden 
PartK 

C.T.  aBswaoM 

Central  Msmaitt 

County— Eaass: 
Parts: 
C.T.  13-14 
C.T.  18 
C.T.  26.32 
CT.  34-35 
C.T.  37-40 
C.T.  55-60 
C.T.t 
CT. 


at 

onat 
group 


04 


04 


03 


PRMMRV  CARE:  New  Jersey— Continued 

5WMC9  4nM  ijsnfiff 


Degree 

Service  area  name 

ol 

shortage 

group 

County— Essex: 

Parts: 

C.T.  1-11 

CT.  15-17 

C.T.  84-97 

01 

County— Passaic: 

Parts: 

C.T.  1803-1807 

SAI  nnlir 

(M 

County— Atlantic: 

Parts: 

Buena  Boro. 

Buena  Vista  Twp. 

Egg  Harabor  City 

Folsom  Boro. 

Hamilton  Twp. 

Hammonton  Twn. 

Mulca  Twp. 

Weymouth  Twp. 

<;niilh  NAwsrk 

01 

County— Essex: 

Parts: 

C.T.  41-47 

CT.  48.01-48.02 

C.T.  49-54 

South  Sussex. 

04 

County— Sussex: 

Parte: 

Andover  Boro. 

BrandMile  Bora 

Byram  Twp. 

Frankford  Tw^ 

Frankkn  Boro. 

FiedooTwp. 

Green  Twp. 

Hamburg  Boro. 

Hampton  Twp. 

Hardyston  Tmip. 

Hopatcong  Boro. 

Ulayelte  Twp. 

Newton  Twn. 

Ogdensburg  Boro. 

Sparta  Twp. 

Stanhope  Boro. 

Stillwater  Twp. 

Sussex  Boro. 

Vemon  Twp. 

Wantage  Twp. 

PRIMARY  CARE:  New  Jersey 

Population  Group  Listing 


Population  group 


Medicaid  Pop.— Jersey  CHy.. 
County— Hudson: 


Jersey  City 
UedctKi  Pop.— Trenton- 
County— Mercer. 
Parts: 
Trenton 
Pov.  Pop— Alemic CHy. 
Counly— Atlantic: 
Parts: 
Atlantic  CNy 


Degree 

of 

stionage 

group 


01 


01 


03 


PRIMARY  CARE:  New 

faciiiy^ja*rv 


FadMy  name 


Leesburg  Stale  Prison  Counly— Cumberland.. 


Degree 

ot 

shortage 

group 


02 


PRIMARY  CARE:  New  Mexico 


County  name 


BemaMto: 

Service  Area.  Southwest  Valley 

Catron _ 

Chaves: 

Service  Area  ChMdcntl 


Service  Area:  Dexter— Hagsnnan 

Cibola 

Curry 

Dona  Ana: 

Service  Ana  Hatch 

Service  Area:  Southern  Dona  Ana 

Grant: 

Service  Area:  CkH^GUa 

Guadakipa: 

Service  Area:  Pecos 

Harding: 

Service  Area  North  Haidin^nMaasn  Mound .. 

Service  Area  Quay ._ __.. 

Hidalgo... - _ __ 

Lincoln: 

Service  Area:  Tonanoe/Claunch/Corona 

Luna 

McKmley: 

Service  Area:  Cuba 

Service  Area:  Northern  Galup 

Service  Area:  Thoreau 

Population  Group:  Indian  Pop.    Nanaio 

Mora: 

Service  Area:  Mora  Division 

Service  Area:  North  Hardmg/Wagon  IMound .. 
Olero: 

Service  Area:  Ctoudcroll 

CXiay: 

Service  Area:  Quay 

Rn/Vmba: 

Service  Area:  Sooth  Rio  Arriba-Taos 

SarvKa  Area:  Tierra  Amenia 

Rooeevelt _ 

Sandoval: 

Service  Area:  Cuba 


Service  Area:  Souttiem  Sendaval 

San  Juan: 

Service  Area:  Cuba 

Population  Group:  NawaiP  Raa 

San  Miguel: 

Service  Area  Pecoe 

Service  Area:  Quay 

SaittaFe: 

Service  Arer  Santa  Fe/La  Fanxka 

Facikty:  N.M  Stale  Pen  Centos 

Socorro: 

Service  Area:  Magdaleiie _ 

Service  Area:  Torranc«/Claunch/Corona- 

Taos: 

Service  Area:  Oueslo/ Arroyo  Hondo 

Service  Aiea  South  Rio  Arnt>a/Taos.. 
Service  Area:  Tierra  Amanka 

Torrance: 
Service  Area  Torrar«ce/Ctaunch<k>rona.. 

Valencia: 
Service  Area:  Loe  Lunas _ 


Degrae 
ot 


group 


01 
01 

01 
01 
02 
03 

01 
01 

01 

01 

01 
04 
02 

Ot 
02 

02 
01 
01 
01 

03 
01 

01 

04 

01 
01 
•2 

•2 
01 

•2 
01 

01 
04 

01 
03 

01 
01 

oe 

•1 

01 
01 

02 


PRIMARY  CARE:  New  Mexico 

Service  Area  Listing 


Degree 

Service  area  name 

ol 

shortage 

group 

CM1.Gila.- 

01 

County— Grant: 

Parts: 

ED.  801  (Pinos  ANos) 

ED.  803  (Tyrone) 

ED.  805.806  (Tyrone) 

CkMdcroft - 

County— Chaves: 

ot 

Parts  S  W  Chaves  CCO  (West  Portion) 

County— Otero: 

Parts: 

ED.  715  (SE  Olero  CCD) 

ED.  717-719  (SE  Olero  CCO) 

ED.  720  (SE  Olero  CCO) 

ED.  722-723  (SE  Olero  CCO) 

Cube 

ot 
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PRIMARY  CARE:  New  Mexico— Continued 

Degree 

Service  aiBa  nana 

.  of 

9W<4> 

County— McKMey: 

Pans. 

E.O.  1t79A-0  (CroiMtpoinl  CCO) 

E.O.  1  t80A-C  (Crownpoint  CCO) 

E.D.  1 188  (CrownpoiM  CCO) 

E  O.  12048  (CRMWipoint  CCO) 

County— Sandov* 

Pwts:  Ctiia  CCO 

CouMy-SAn  JiMK 

Parts 

eO.  881B  (Simpson-Oiaco  CCO) 

E.O.  9068  (S«npsonOiacti  CCO) 

E.a  907A  (SmpiofvChaeo  CCO) 

ED.  90eA  (SimpwnOiaoo CCO) 

E  0  909A-O  (SimpaonOiaco  CCO) 

ED.  9tOA-C (SlmpaoivChaoo CCO) 

01 

County— Chaves: 

Parts 

OexlerCCO 

Halcti                          _ _ - 

01 

County— Dona  Ana 

Pwts: 

Hatch  CCO 

N  Dona-Ana  HM  CCO 

losturNM             

02 

Counly-Valenda: 

Pans:  Los  Lumas  CCO 

MagrlalffM 

01 

County— SoooTOc 

Parts:  Magdalena  CCO 

MoraOiv 

03 

County— Mora: 

Parts:  Mora  CCO 

North  Hanfcng/Wagon  Mound...    .      —     

01 

CourMy    IliMiang: 

County    Mora: 

Parts:  Wagan  Mound  CCO 

Nfiiltinfn  GtfhMi 

01 

Counly-MctOntoy: 

Parts:  E  0  99.03-99.05  (Gallup  CCO) 

.1 

01 

P«ts:OikaCCO 

County-San  Migual 

Parts: 

PecosCCO 

ViaanuevaCCO 

1 

Quay   _     _ 

04 

Parts:  Soutti  Hardmg  CCO 

County— Quay: 

County-San  Miguel: 

Parts:  CondtoaCCO 

Ouestt^Amyd  Hondo 

02 

County— Taos: 

Parts: 

Arroyo  Hondo  CCO 

QuesloCCO 

Santa  Fe/LA  FamHa 

01 

County— Santa  Fe: 

Paris: 

CT.  3 

aT.7-B 

CT.  12 

South  Ho  Aniba/TAOS-                             „      ..- 

01 

County— no  AnOa: 

DiunCCO 

SouVi  Rio  Ante  CCO 

County— Taos: 

Pavts:  Penasco  CCO 

Southern  Dona  Ana — 

01 

County— Oona  Ana 

Parts: 

E.D.  76-77  (Anthony  CCO) 

ED.  79-81  (South  Oona  Ana  CCO) 

E  0.  84  (La  Unon)  (South  Dona  Ana  CCO) 

Sout>)am  Sandoval _ - 

01 

County— Swidoval: 

Parts: 

BemaMto  CCO  (Part) 

JamaiCCO 

Santa  Oommgo  CCO 

South«iest  Valey 

01 

PRIMARY  CARE:  »tew  Mcidco-Ck>ntinued 


Service  area  naiM 


County— aemaimo 
Parts: 
CT.  23 

CT.  24.01-24.02 
C.T:  40 
CT.  43 

CT.  44.01-44.02 
C.T.  45.01-45.02 
C.T.  46.01-46.02 

Thoreau 

County— McKinley 
Parts:  Thoreau  COP 

Tierra  AmariHa..- 

County— no  ArritM: 
Parts: 
Coyote  CCD 
JicariHaCCO 
RioOamaCX:0 
Tierra  AmarMa  CCO 
VaNecitos  CCD 
Western  Rio  Arrte  CCO 
County— Taos: 
Parts:  Tree  Piedras  CCO 

Tonance/Claunch/Corona 

County— (jncoln: 

Parts:  Corona  CCO 
County— Socorro: 

Parts:  Claunch  CCO 
County— Torrence 


Degree 

ol 

shortage 

g«)up 


01- 
01 


01 


PRIMARY  CARE:  New  Mexico 

Populalian  Group  UsUng 


Population  group 


Navajo  Res ._ _ ;. 

Coimty-McKinley: 

Parts  Indian  Pop.  (Navajo) 
County— San  Juan 


Degree 
of 

shortage 
group 


01 


PRIMARY  CARE:  New  Mexico 

FaaUt)/  Listing 


Facility  name 


N.M.  State  Pen.  CerHlos.. 
Courity— Santa  Fe 


Degree 

01 

shortage 

group 


03 


PRIMARY  CARE:  New  York 


County  name 


Albany: 

Servica  Area:  Northeast  Albany  City 

Service  Area:  Southeast  Albany  City 

Allegany: 

Service  Area:  Arcade 

Service  Area:  Letchmrorth 

Bronx: 

Service  Area:  East  8rom „ 

Service  Area:  Morris  Heights — 

Service  Area:  Soundview  Area 

Broome: 

Service  Area:  Deposit  Area 

Cattaraugus: 

Service  Area:  Arcade 


Service  Area:  Randolph-ENicoltville 

Population    Group:    Seneca    Nation— Allegany 

Reservation _ _ 

Cayuga 

Service  Area:  Calo -.... 

Service  Area:  Groton-Moravia 


Degree 

ol 

shortage 

group 


01 
03 

02 
02 

04 
02 
01 

02 

02 
03 

02 

01 
03 


PRIMARY  CARE:  New  Yorit— Continued 


County  name 


Chautauqua: 

Senrioe  Area:  Wastlield 

Chenango: 

Service  Area:  Cortland/Chenango 

Service  Area:  Gieeite 

Service  Area:  HamiHan/Shatbuma - 

Clinton: 

Service  Area:  Dannamora 

Cokimbia: 

Servica  Area:  Southeast  Columbia 

Cortland 

Sanrice  Area:  CxtUnd/Chanango 

Delaware: 

Senice  Area:  Deposit  Area 

Erie: 

Service  Area:  Black  Roek/Riwetside  (Buffalo) 

Populatton  Group:  Pow.  Pop.— Lower  West  Side. 

Populatfon  (jroup:  Pov.  Pop.— P.S.  84  Area 

Population  Group:  Pov.  Pop.— ElkxM  Neighbor- 
hood  

Essex: 

Service  Area:  Central  Adkondack- 

Service  Area:  E.  Cent  Esaaa.. 

Service  Area:  Essaa^Wanan.-. 
Franklin: 

Service  Area:  Tuppar  Lake — 
Greene: 

Service  Area:  Cairo — 

Servica  Area:  Western  Greene  Co.. 
Hamilton: 

Satvice  Area:  Central  Adirondack... 

Servica  Area:  Soutt  Hamilton 

Sannce  Area;  Webb 


Service  Area:  Webb 

Jefferson: 
Service  Area:  Alexandria  Bay.. 


Degree 
ol    ■ 
shortage 
9ro!JP 


Service  Area:  Qouvemeur 

KingK 

Service  Area:  Bedtord/Stmwaianl 

Service  Area:  B(Owftsville..» - ..«...» 

Senice  Area:  Coney  ls./erighlon  Beach/W. 


Lewis: 

Service  Area:  BoonvMe 

Service  Area:  Camden 

Livingston: 

Senice  Area:  Letchworth.. 

Service  Area:  N.  Livingston ~~ 

Madison: 

Service  Area:  Cortland/Chenango 

Service  Area:  HamWon/ShertMime 

Monroe: 

ServKe  Area:  Jordan  (Rochester) 

Service  Area:  Westskle  (Rochaater) 

Montgomery: 

Service  Area:  Western  Montgomery  Co.., 
New  York: 

Servwa  Area:  East  Harlem... 


Seoiica  Area:  Upper  Waal  Side ~ 

Senrice  Araa:  Washington  Halghtt    kiwood..- 

Sennca  Area:  Waal  Cantrri  Harlam.. 

Populatkw  Group:  Chaiaaa  Oulraach Trgl  Pop.. 

Facility:  Bellevue  Hosp.  Center 

Facility:  Gouvemeur  Diag.  A  Treatment  Ctr 

Onekla: 

Senrice  Area:  BoonvWa — . 

Service  Area:  Camden 

Senrice  Area:  HamiHon/Sheituma 

Onondaga: 

Service  Area:  Southern  Onondaga  Co 

Populalwn  Group:  Pov.  Pop.— ^recuse 

Ontario: 

Service  Area:  N^>les/South  Bristol 

Orange: 

Populatxm  Group:  Med.  Ind.  MIgr.  Pop.-NE. 
Orange ~. 

Populatnn  Group:  Med.  Ind.  Migr.  Pop.— SW. 

Orange 

Orleans: 

Service  Area:  Oak  Orchanl 

Oswego: 

Service  Area:  Pulaski _ 

Otsego: 

Service  Area:  Cherry  Valley _ 

Service  Area:  Southeast  Otsego 

Service  Area:  Southwest  Ots«^ 

Service  Area:  Western  Otsego 


02 

01 
02 
03 

02 

02 

.01 

02 

02 
03 
01 

03 

02 
04 
03 

01 

03 
02 

02 
02 
02 

02 

02 
02 

04 
04 

02 

04 
02 

02 
02 

01 
03 

04 
02 

02 

04 
04 
04 
04 
01 
03 
03 

04 

02 

032 

02 
04 

04 


01 

04 

02 

04 

01 
01 
02 
01 
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PRIMARY  CARE:  New  Vorfc-Con«nued 

PRIMARY  CARE:  New  York-Continued 

PRIMARY  CARE:  New  York — Contii 

Service  Ana  Ustng 

nued 

Degree 

ol 
shortage 

Smvie»  Ant  mtng 

County  name 

Degree 

Degree 

group 

Service  area  name 

ol 
shortage 

of 

■Imilamw 

Queens: 

01 

group 

group 

Service  Area:  Central  South  J«n<ur« 

Service  Area:  Rockaway  Section  ol  Queens ._ 

02 

Eagle  Twn. 

Boonville  Twa 

Rockland: 

Java  Twn. 

Forestport  Tvm. 

Servica  Aram-  Nnrltl  nnrklanH 

04 

Oangeville  Twa 
Sheldon  Twn. 

04 

St.  Lawrence: 

County— Kings: 

Senice  Area:  Alexandha  Bay 

02 
02 
04 
02 
01 

Bedlord/Stuyvesant „ . 

04 

Parts 
C  T  347 
C  T  349 
C  T.  357 
C  T  359 
C  T.  361 

Service  Area:  Masufu.                  

County— Kings: 
Parts 
C.T.201 
C.T227 

Sorvk»  Area;  Startake 

Service  Area:  Tupper  Lake _ _      . 

Saratoga: 

Service  Area:  Corimh/Luzeme       .     .      _ 

03 

CT.229 
C.T231 

CT  363 
CT882 

Schenectady: 

C.T.233 

CT  884 

Pleaaant 

01 

C.T.235 
C.T.237 

C.T.  886 
CT  888 

Servica  Area:  Oieny  Valley 

01 

CT.239 

C  T.  890 

Service  Area:  Soutliem  Sctwharie _ 

02 

C.T.241 

C  T  892 

Schuyler 

C.T.243 

C  T  894 

Seneca: 

C.T.245 

C  T  896 

Service  Aree:  South  Seneca 

02 

Cr247 
C.T.249 

CI.  896 
Cr  900 

Steuben: 

Sonnce  Area:  Elkland  (Ny/Pa) 

02 

CT251 

C.T.  902 

Sullivan: 

CT253 

C.T.  904 

Service  Area:  Cochecton _. 

04 

C.T.255 
Ci257 

C  T  906 

Tompkins 

C.-l.  908 

Service  Area:  Groton-Moravia .'__    

03 

C.1.259.01 -259.02 
C.T.  261 

C.T  910 
C.T.  912 

Warren: 

Service  Area:  Corinth/Luzeme. ... 

03 
03 

C.T.  263 
C  T.  265 

Ct  914 
C.T  916 

Service  Area:  Essex-Warren 

Wayne: 

C  T.  267 

CT  918 

Service  Area:  Sodus _. 

03 

C.T.  269 

C.T  920 

Westchester 

C.T.  271  01-271.02 

C.T  1134 

Service  Ares  PeekskHI _ 

03 

C.T  273 

CT  1136 

Populafon  Group:  Med.  md  — Mt.  Vernon... 

04 

C.T.  275 

CT  1138 

Wyoming: 

02 

C.T.  277 
C.T.  279 

Cjitn 

03 

ServKS  Aroii' Arrartn                           

Courrty — Greene: 

Service  Ares  Letchworth. „     _ 

02 

C.T.  281 

Parts 

Facility.  ARkx  Corr.  Fee 

02 

C.T.  283 

C^a^Twn. 

Yates _    . 

04 

C.T.  285  01-285.02 
C  T.  287 

Duttiam  Twn. 
GrfenviteTwn. 
Camilfln  1 

CT.  289 
C.T.  291 
C  T  293 

02 

PRIMARY  CARE:  New  York 

County^Lewis 
Parts 

Service  Area  Listing 

CT.  295 
C.T.  297 
CT.  299 

County— Oneida: 
Parts 

Degree 

Servne  area  name 

of 
ahonage 

C.T  301 
C.T  303 

Annsville  Twn. 
Camden  Twn. 

gwup 

C.T.  307 
Cr  309 

Fkience  Twn. 
Vienna  Twn. 

" 

\ 

Alexandha  Bay... 

02 

Ct  311 

rMf 

01 

County— Jefferson: 

C.T.  365.01-365.02 

County— Cayugs 

Parts 

C.T.  367 

Parts 

Alatandria  Twn. 

C.T.  369 

CatoTwn. 

Cape  Vincent  Twn. 

C.T-.  371 

Conquest  Twn. 

Clayton  Twn. 

C.T.  373 

Ira  Twn. 

Lyme  Twn. 

C.T.  375 

VK:tory  Twn. 

OrtaansTwn. 

C.T.  377 
C.T.  379 

r.«n!ral  AAmnrtart.                          

02 

^  —   ....   ^ 
rnaaoeipnia  iwn. 

County— Essex: 

Theresa  Twn. 

C.T.  381 

Parts 

County— St  Lawence: 

C.T.  383 

Newcon*  Twn. 

Parts 

C.T.  385 

Hammond  Twn. 

C  T.  387 

Parts: 

Arcade... „ ..... 

02 

Black  Rock/Riverside  (Buffalo) 

02 

Indan  Lake  Twa 

County— ANegany: 

County— Erie: 

Long  Lake  Twn. 

Parts 

. 

Parts 
C.T.  55-59 

Centra'  South  Jarnaica 

01 

CentenHle  Twn. 

County— Queens: 

Rushlord  Twn. 

Boonville- _ 

04 

Parts 

County— Cattaraugus 

County— Lewis 

C  T,  152 

Parts 

Parts: 

C.T,  154 

Fantiersville  Twn. 

Lewis  Twn. 

CT  190 

Franklinville  Twn. 

Leyden  Twn. 

C.T.'  196 

Freedom  Twa 

Lyonsdale  Twn. 

CT  196 

MachiasTwn. 

West  Turin  Twa 

C.T.  202 

Yorkshire  Twn. 

County— Oneida: 

C.T.  204 

County— Wyoming: 

. 

Parts 

C.T  206 

Parts 

AvaTwn. 

Arcade  Twn. 
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PRIMARY  CARE:  New  York— Continued 
S*nic»  Ana  unrig 


PRIMARY  CARE:  N«w  York— Continued 
Senica  Area  Ustng 


Degree 

Sennca  area  nam* 

shortage 

gfoup 

C.T.  2W 

C.T.  212 

C.T.  236 

C.T.  236 

] 

CT.  240 

aT.244 

CT.246 

CT.  246 

CT.  250 

CT.2S2 

CT.256 

CT.280 

CT.  262 

CT.2e6 

CT.270 

CT.  272 

CT.  274 

CT.276 

CT.278 

, 

CT.  260 

CT.2e4 

CT.  266 

CT.  410 

CT.  414 

CT.  440 

1 

CT.  446.01-446.02 

C  T.  460 

Cttam  Valav 

01 

County— Olsegoc 

ParlK 

Oiany  Valay  Twn. 

HQsooooni  Twn. 

SphngMO  T«im. 

Parti: 

StafonTuMt. 

Cnrtwdnn 

04 

CourKy-SuHivan: 

Parts: 

Cocn0Cion  Twn. 

DilaiiWl  Ton. 

FfBfnOfIt  MIIW. 

Highland  Twn. 

Tualwt  Turn 

02 

County— Kinga: 

CT.  326 

C.T.328 

CT.  330 

CT.  336 

CT.  340 

CT.  342 

CT.  346.01-34802 

CT  3S0 

CT.  352 

CT.  360.01-36002 

CT.  362 

CT.364 

CnnnVt/(W»n<« 

03 

County— Saratoga: 

P»1»: 

CoiinlhTwn. 

Day  T«iin. 

EdnbwgTiMt 

HadtoyTwn. 

County— AWanwt 

' 

■ 

Laiw  Luzema  Twn. 

Stony  Creak  Twn. 

01 

County— Oianango: 

Pwla: 

LineMawiTwn. 

PitettarTwn. 

County-Corttan* 

Pwla: 

Cincinnalut  Twn. 

CuytarTwn. 

1  ninr  Twn. 

MmVwnTwn. 

Taller  Twn. 

WHMTwn. 

County    MadHon. 

Pvia: 

^ 

OanuytarTwn. 

namaimm 

■ 

02 

Service  area  name 


County— Okiton: 
Dannenxxa  Twn. 
Saranac  Twn. 

Deposit  Area 

County— Broome: 
Paris: 
Colesville  Twn. 
Sanford  Twn. 
Windsor  Twn. 
County— Oe4aware: 
Pans: 
DeposATwn. 
Tompkira  Twn. 

E.  Cent  Essex — 

County— Essex: 
Parts: 
Etizabelh  Twn. 
Esaei  Twn. 
Keene  Twn. 
Lewis  Twn. 
Moriah  Twn. 
North  Hudson  Twn. 
Westport  Twn 
WijIsbaroTwn. 
East  Bronx. 


Degree 

o< 

shortage 

group 


02 


04 


PRIMARY  CARE:  Now  York— Continued 

Senica  Ana  Lisling 


Service  area  name 


County^Bronx: 
Parts: 

C.r  44 

C.t48 

CT.  50 

CT.  52 

CT.  54 

CT.  56 

CT.  62 

C.r64 

CT.  66 

C  T.  66 

CT.  70 

CT.  214 

East  Hailom 

County— New  Vorfc: 
Parts: 

CT  15601-15602 

CT  158.02 

CT.  182 

CT  164 

CT.  166 

CT  166 

CT.  170 

CT  172.01-172.02 

CT  174.01-174.02 

CT.  178 

CT.  160 

Cr  182 

CT.  184 

C  t.  188 

Cr  192 

CT.  194 

CT.  198 

CT  196 

CT  202 

C.T204 

CT.  206 

C  r  210 

Elkland  (NY/Pa) 

County— Stouban: 
Parts: 

Tuscarora  Twn. 

WoodhiHTwn. 

Essax-Wanan _ 

County— Essex: 
Parts: 

Mirtarva  Twn. 
County— Warrerc 


04 


04 


Chaslar  Twn. 
Horicon  Twn. 
Johnsburg  Twiv 
Thgrman  Twn. 
Warransburg  Twn. 
Gouvem«ur 


02 


03 


County— Jefferson: 
Parts: 
Antwwrp  Tmm. 
County— St.  Lawrence: 
Parts: 
DeKalb  Twn. 
Depeyster  Twn.  (S.  %) 
Edwards  Twn. 
Fowter  T«m. 
Qouvemeur  Twn. 
Hermon  Twn. 
Maoomb  Twn.  (S.  V%) 
RossieTwn. 

Greene _ 

County— Chenango: 
Parts: 
German  Twn. 
Greene  Twn. 
McOonough  Twn. 
Smithvilte  Twn. 

Qroton-Moravia _ - 

County— Cayuga: 
Parts: 
Locke  Twn. 
•vioravia  Twn. 
SempronKis  Twn. 
SummeitiM  Twn. 
County— Tompkins: 
Parts 
Grolon  Twn. 

Mamilton/ShertHjma. 

County— Chenango: 
Parts: 
CokjmbusTwa 
Otsatic  Twn. 
ShertMxne  Twn. 
Smyrna  Twn. 
County— Madison: 
Parts: 
BrookfieW  Twn. 
Eaton  Twn. 
Georgetown  Twn. 
Hamilton  Twn. 
Latwnon  Twn. 
Madison  Twa 
County— Oneida: 
Parts: 
SangarlieM  Twn. 

Jordan  (Rochester) 

Countyi-Monroe: 
Parts: 
CT  7 
CT  13-15 
C  T.  39 
CT43 
CT.  48-53 
C  T.  55-56 
CT.  80 
CT.  91-92 
CT  93.01 

Letchworth _ 

County— Allegany: 
Parts: 
Allen  Twn. 
CaneadeaTwn 
Granger  Twn. 
Hume  Twn. 
County— Livingston: 

Parts:  Portage  Twn. 
County— Wyoming 
Parts: 
Castile  Twn. 
Gainesville  Twn. 
Genesee  Falls  Twn. 
Pika  Twn. 
Massena. 


Degree 

of 

shortage 

group 


02 


03 


03 


02 


County— St  Lawrence: 
Parts: 
Brasher  Twn. 
Lawrence  Twn. 
Louisville  Twn. 
Madrid  Twn.  (S) 
I4ass8na  Twn. 
Nortolk  Twn. 
Stockholm  Twn.  (H) 
Waddinglon  Twn.  (V<i| 
Morris  Heights ...._ 


04 


02 


04 


02 
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PRIMARY  CARE: 

Senice 


York— Continoed 

Ustng 


Degree 

Service  area  name 

O* 

shortage 

group 

Parts: 

C.T205 

CT.  215.01-215.02 

CT.  239 

CT  243 

CT.  245 

CT.  247 

CT.  249 

CT.  251 

CT.  253 

CT.  255 

CT.  257 

N.  Uvmgslon 

08 

County— Lmngstoa- 

Parts: 

Avon  Twn. 

Caledonia  Twn. 

Geneseo  Twn. 

Groveland  Twn. 

Leicester  Twn. 

Lima  Twn. 

Livonia  Twn. 

York  Twn. 

Naples/Sooth  Bnslol .. „ 

04 

County-Ontano: 

Partsc 

Naples  Twn. 

South  Bristol  Twn. 

Itorth  Rockland 

04 

County-Hockland: 

Parts: 

CT.  101-107 

Northeast  Alb«iy.  .     „_ 

01 

County-Albany: 

Parte: 

CT.  1-2 

CT.  7-8 

CT  11 

Oak  Orchard _ 

02 

County— Orleans: 

Parts: 

Albion  Twa 

Bane  Twn. 

Carlton  Twn. 

Clarendon  Twn. 

Gaines  Twn. 

Kendall  Twn. 

Murray  Twn.     ■ 

PeekskM _ 

03 

Parts: 

PeekskM  City 

Pulaski _. _.     .                 :_ 

04 

County-Oswega 

Parts: 

Albion  Twn. 

BoyWonTwn. 

Mexico  Twn. 

OfWoM  Twn. 

RedfieWTwn. 

RichlwidTwa 

Sandy  Creek  Twn. 

Wiliainstown  Twa 

03 

County— Cattaraugus: 

.     Parte:. 

-  .     CeW  Spring  Twa 

ENiootiville  Twa 

Liltla  VaNey  Twa 

■     ManslieWTwa 

■■Napoli  Twn.    •  - 

South  Valley  Twa 

RoekAniy-Sfciloitol  Queans 

02 

PRIMARY  CARE:  Now  York-Continued 

Service  Ana  Latng 


Service  area  narne 


County— Queens: 
Parts: 
CT.  916.01-916.02 
CT.  916.99 
CT.  918 
CT.  922 
CT.  928 
CT.  934 
CT  836 

CT.  942.01-042.03 
CT.  952 
CT.  962 
CT.  964 
CT.  972 
CT.  992 
CT.  968 
CT.  1006 
CT.  1010 
CT.  1032 
Sodus.. 


Degree 
ol 


group 


County— Wayne: 
Parts: 
CT.  201 
C  T.  204-205 
CJ.  208-209 
CT.  215-216 

Soundview  Area 

Countyr-Bronc 


CT.2 
C.r  4 
CT.  16 
CT.  20 
CT.  24 
CT.  28 
CT.  36 
cr  38 
cr  40.02 

cr4« 

cr  74 
C.r84 

crse 
c.r8e 

C.r98 

cr  102 

Soiith  Hamilton. — . 


County— HamiNoa 
Parte 
Arietta  Twn. 
Benson  Twa 
Hope  Twa 
Lake  Pleasant  Twa 
MotehoueaTwa 
tweas  Twa 

South  Seneca 

County— Seneca: 
Parts: 
Covert  Twa 
LodlTwn. 
Ovid  Twa 

Southeast  Atiwy  CMy 

County— Atiany: 
Parte  C.r  23-26 
Southeast  Cokimtaia 


County— Cokjntbia: 
Pane 
Ancram  Twa 
CopakeTwa 
GalMinTwa 
HMsdaleTwa 
TaghkanicTwa 

Southeast  Otsego 

County— Otsego: 
Parte 
Dacalur  Tvna 

Maryland  Twa 

** '  ■  ■  .J    .  ^ 
vveuiura  iwa 

Worcester  Twa 

Southern  Onondaga.. 


County— Onondaga: 


FabiusTwn. 
Lawyette  Twa 
ObMoTwn. 
Pompey  Twn. 
Tuny  Twa 
Southern  Schoharie 


03 


01 


PRIMARY  CARE:  Now  York— Continued 

Sanica  Ana  LaUng 


Service  area  name 


CourMy— Scttohane: 
Parte 

Di0nnoifit  Twn. 

Broome  Twa 

ConesviHe  Twa 

FuHonTwa 

G«>oaTwa 

MiddtoburghTwa 

SouthMiaal  Otsego 

Coui«y— Otsego: 
Parte 

BuoemutsTwa 

Moms  Tvwi. 
Startaka 


County— St  Lawrence: 
Parts: 

Clare  Twa 

CktlonTwn. 

CoMon  Twn.  (S.  W) 

Fine  Twa 

PMcaanTwa 

RuasellTwa 

Tupper  L8ka 

Counly^ranklin: 


AltamorHTwa 
County^-St  Lawrence 
Parte 
WeJcefield  Twa 
Upper  WM  Side.. 


02 


02 


03 
02 


01 


■  02 


County— New  Yoric 
Parte 
cr  177 
cr  179 

c.r  181 

cr  183 
c.r  185 
CT.  187 
cr  169 

c.r  191 

CT.  193 
CT.  195 
cr  197.01 
cr  199 

cr  201.01 

CT  203 
CT  205 
C  T.  207  01 
Washinglon  Heighls— Inwood- 
County.-New  Yortc 
Parte 
cr  243.01 
C.r  246 
cr  247 
cr  249 
cr  251 
c.r  253 
C.f.  255   - 
cr  261 
cr  263 
cr  265 
C  r  267 
c.r  266 
cr  271 
cr  277 
C.r279 
CT.  263 

C.r2e5 

cr  287 
cr  286 
cr.  291 
cr  293 
cr  303 
CT.  311 


Degree 

ol 

itiorlage 

group 


02 


02 


01 


04 


.1      „ 


Parte 

inwi  Twn, 
Countyr-Herkuner 
Parte 
Webb  Twa 
West  Central  Harlem  . 


04 


oe 


04 
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PRIMARY  CARE:  New  Yoffc— Continued 

MtMV 


Swvio*  WMI 


CourHy— N«w  Vorti 
Pvls 
C.T.  186 
C.T.  190 
(XT.  197.02 
C.T.  200 
C.T.  201.02 
C.T.  207.02 
CT.  20a 

C.T.  20>.01-20t.02 
CI.  211-212 
CT.  213.01-213.02 
CT.  214 
CT.  216 

CT.  217.01-217.02 
CT.  216-220 
CT.  221.01-221.02 
CT.  222-226 
CT.  227.01-227  02 
CT  226-230 
CT  231.01-231  02 
CT.  232-234 
CT.  235.01-235.02 
CT.  236-237 
CT.  239 
CT241 
CT  243.02 


OegrM 

ihortaga 

graup 


PRIMARY  CARE:  Itaw  York-Continued 

PapumonOm^UUHig 


Population  groM* 


Degrea 

o( 

ihoftage 

gro* 


Couily    Qrocna: 


AaHmtiJwn. 
HunMtTiMi. 
jMfM  Tml 
LnviQlon  Twn. 

PrKtNiit  Jwn. 


02 


Coun»ir    Monlgomoiy: 


Caniohiri*  Tumi. 
Mnoafi  Twn. 
PiMiwTiwi. 
RoMTwn. 
SI.  JoniWAM  Twn. 
WtasMmOlaago.. 


County— Otwgo: 
Pais: 
Burtnglon  Tmin. 
EdRMdon  Twn. 
Nm»  Liibon  Twn. 
rwuimo  inn. 

PWniaUTwn. 


County— Chautauqua: 


Chautauqua  Ton. 
RvlayTwn. 
ShflfffiMfi  Twiv 
ITtwi 


County— Monro*; 


CT.  2 

CT.  16-17 

CT.23 

CT.27 

CT.  32 

CT  41 

CT  64-66 

or  60 

CT.  95 

CT.  96.01-96.04 


02 


01 


County— Orang* 
Parts 
Btaonwig  Qrova  Twa 
ComwaH  Twn. 
Crawtord  Twn. 
H«niplont)urgh  Tiwn. 
Highlands  Twn. 
Montgomery  Twn. 
Narw  Windsor  Twn. 
Newburgh  CHy 
Nowtiufgh  Twn. 
Woodtxjiy  Twn. 

Med.  Ind.  Pop— Ml  Vemon - 

County— Westchester. 
Parts: 
CT  25-36 
CT  40-41 
Med.  Ind.  Migr  Pop.— S.W.  Orange  — 
County— Orange: 
Parts: 
Ctiestof  Twn. 
Goshen  Twn. 
Monroe  Twa 
Warwicx  Twn, 
Pov.  Po(t.— Hamilton  HiH/Mt  Pleasant . 
County— Schenectady: 
Parts: 
CT.  207-209 
CT.  210.01-210.02 
CT.  21103 
CT  214-217 
Pov.  Pop. — Syracuse.. 


04 


04 


02 


02 


County— Onondaga: 
Pwts: 
Pov.  Pop— City  o<  Syracuse 

Pov.  Pop.— Cower  West  Side 

County— Ene: 
Pwts: 
CT66 

CT.  71.01-71.02 
CT.  7^01 

Pov  Pop. MPS  64  Area) 

County— Ehe: 
Parts: 
CT  27.02 
CT  3201-32.02 
CT  33.01-33.02 
CT.  34-36 
CT  3»^1 
CT  44.02 
Pov.  Pop.— CMcott  Neighborhood.... 
County— Erie; 
Parts: 
CT  12 

CT.  13.01-1302 
CT.  14.01-14.02 
CT  15 

CT  25.01-25.02 
CT26 
C  T  27  01 
CT  31 

Seneca  Nation— Ategany  Res 

County— Cattaraugus 


01 


04 


03 


CI 


03 


02 


PRIMARY  CARE:  New  Yofk 

Popidttion  Group  Using 


Population  group 


PRIMARY  CARE:  New  York 

FacHHy  Uaiing 


FaciMy  name 


Chelsea  Outreach  Trgt  Pop 

County— New  York: 
Med.  md.  Mqr  Pop— N.E.  Orange.. 


Attica  Corr.  Fac - 

County— Wyoming 
Bellevue  Hoep.  Ctr _ „ 

County— New  York 
Gouvemeur  Oiag  6  Treatment  Ctr... 


Degree 

o< 

shortage 

group 


02 


03 


03 


PRIMARY  CARE:  New  York-ContKwed 


Facility 


County— New  York 


Degree 
ol 

shortage 
group 


PRIMARY  CARE:  North  Carolina 


County  name 


Anson.. 


Beautott 

Service  Area:  Belhaven.. 

Servica  Area:  Richland... 
Bertie 


BladaiL.. 


Buncombe: 

Servica  Area:  Bat  Cave 

Caldwell: 

Service  Area:  Western  Caklwell.. 

Caswell 

Ghathwn 

Ctay. 


Degree 

o( 

shortage 

group 


Cleveland: 
Populaion  Group:  Med. 

Co— - 

Cumbertand: 

Senic*  Area:  &E.  Cumberiand 

Currituck- - 

Dare: 

Service  Area:  Hatteras 

Service  Area:  Manns  HaitMr.... 

Duplin...._ 

Durtiam: 

Servica  Area:  Lincoln 

Edgecoinbe..- 


Ind.  Pop— Cleveland 


Franklin.. 

Gates — 

Graham... 

Granville- 

Greene...- - 

HtfKajc 

Service  Area:  Littleton 

Harnett 

Servica  Area:  Western  Harnett .. 
Henderson: 

Service  Area:  Bat  Cave 

Hoke — 


Johnston: 

Service  Area:  Benson 

Populalien  Group:  Migr.  «  Seas.  Farmworkers- 
Co 


Martin...— - - - - - 

MecklentNirg: 

Sennoe  Area:  Central  Chartotte. 

Mitchell: 

Senice  Area:  Tipton  HiH 

Montgomery 

Nash: 

Population  Group:  Migr.  Pop.— Nash/WHson 

Northampton.- 

OnskMT 

Service  Area:  Holly  Ridge -- 

Service  Area:  Onslow - - 

Pender 

Service  Area:  Holly  Ridge 

Servica  Area;  Western  Pender 

Perquimans - — ■• 

Person _ - : •'•■ 

Randolph - 

Richmond _ - - 

Robeson: 

Population  Group:  Pov  — Rot)eson  Co 

Population  Group:  Migr.  &  Seas.  Faiiawoikars— 

Sainpson  Co 

Stokes _ 

Swain - - 

Tyrrell - - - 

Warren: 

Service  Area:  Littleton - 

Service  Area;  Warrenlon 

Washington - — 


03 
02 
03 

01 
03 
02 
01 

01 

01 
01 
03 
01 


02 

02 
02 

02 
03 
03 

02 
01 
02 
02 
04 
03 
01 

01 

01 

01 
01 
01 

Ot 

01 
01 
03 

01 

01 
04 

01 
01 

01 
04 

01 
02 
01 
03 
04 
03 

03 

01 

02 
02 
01 

01 
01 
04 
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PRIMARY  CARE:  North  Caroline-Continued 


County  nam* 


Population  Group:  Migr.  Pop.-Nash/Wllson  .. 

Yadkin __ 

Yancay: 

Senrice  Area:  T^rtoo  Hil 


PRIMARY  CARE:  North  CaroHna 

Senie*  An»  LHUng 


Dagrs* 

Service  area  nam* 

__o< 

group 

Bat  cave 

01 

County— Buncombe: 

Parts: 

Broad  River  Twp. 

FaiTMW  Twp. 

County-HendarsoR 

Pwts: 

Clev  Creek  Twp. 

Edneyville  Twp. 

Balh««i 

01 

Pwts: 

Bath  Twp. 

PanlegoTwp. 

flenson — 

01 

County    Jotmsloii. 

Parts: 

Banner  Twp. 

Elevation.  Twp. 

Meadow  Twp. 

Pleasant  Grov*  Twp. 

Central  ChMlone 

01 

Parts: 

CT1 

C.T.4-8 

CT.  36-37 

CT.  36.02 

CT.  39-42 

CT.  43.01-43.02 

CT.  44-52 

Hatteras — _           „„     . 

02 

County— Oars: 

Parts: 

Hatteras  Twp. 

Kennekeet  Twp. 

01 

County— Onslow: 

Parts: 

CT.  4 

01 

County— Pender 

Parte: 

HoKyTwp 

TapsMTwp. 

Lkicotn 

02 

County— Duttiam: 

Parts: 

CT.  &01-6.02 

CT.  0 

CT.  10.01 

CT.  11 

CT  1201-12.02 

CT.  13.01-13.02 

CT.  14 

Litlleton ... 

01 

County-HaWaic 

Parts: 

Brinkleyville  Twp. 

Butterworth  Twp. 

Littleton  Twp. 

Parts: 

Fishing  Creek  Twp. 

JudkinsTwp. 

03 

County— Dare: 

Parts: 

CroatanTwp. 

East  Lake  Twp. 

Nags  Head  Twp. 

Onstow-. „. 

04 

PRIMARY  t ARC:  North  Carolina— Continued 

SantMAnaUsting 


Dagrea 

Servioaarea  name 

shortag* 

group 

Counly-Onatow: 

Part*: 

CT  1-3 

CT.  5-25 

RkMand      

03 

County-8e«i(ort: 

Parts 

FVcNand  Twp. 

SF  Rumhivtenrf                    ,„,              

02 

Parts: 

Cedar  Creek  TwpL 

Faatovsr  Twp. 

Grays  Creek  Twp.   . 

Tipmn  Ml                        

01 

Counly-MilchaN: 

Parts 

BradshawTwp. 

HwrsHTwp. 

Poplar  Twp. 

Red  HM  Twp. 

County-Yanoey: 

Parts 

Bniah  Creek  Twp. 

Green  Mountain  Twp. 

JwA's  Creak  Twp. 

Ramsaylown  Twp. 

01 

Parts 

Fork  Twp. 

HBWV99  Twp. 

NulbuahTwp. 

RkrerTwp. 

Roanoke  Twp. 

Sandy  Creek  Twp. 

ShoceoTwp. 

Sb^oundTuvp. 

Smith  Creek  Twp. 

Western  C«Mw«a     

01 

County-CaWwal: 

Parts 

QtobaTwp. 

Johna  River  Twp. 

Mutoeny  Twp. 

Patlstson  Twp. 

WNson  Creek  Twp. 

\MA^^m^^^a^     ^J^hO^h^hM 

01 

Parts 

Anderson  Creek  Twp. 

Barbecu*  Twp. 

JohnsonvWe  Twp. 

UMngkmTwp. 

Slewarta  Creek  Twp. 

Upper  Little  RNer  Twp. 

02 

County    Pender. 

Parts 

BerganTwp. 

CanetiJckTwp. 

Caswell  Twp. 

CokimbiaTwp. 

Grady  Twp. 

Long  Creek  Twp. 

Rocky  Point  Twp. 

UntonTwp. 

PRIMARY  CARE:  North  Carolina 

Populalion  Group  UsUng 


Population  group 


Med.  md.  Pop -Cleveland  Co.. 

County— Cleveland 
Migr.  A  Seas.  Fmwkrs.— Jotmaon/Sampson.-. 

County— Johnson 

County — Sampson 
Migr.  Pop^— Nash/Wilson 


Degree 

ol 

stiortage 

group 


02 
01 

01 


PRIMARY  CARE:  North  Carottne-Continued 

Population  Group  Letmg 


'  **.   Population  ^uup 


County— Nash 
County— Wilson 
Pov.  Pop— RobesorL.. 


County— RotMsort: 
Parts 
AMordsviHe  Twp. 
Back  Swamp  T«v. 
Burnt  Swamp  Twp. 
Fairmont  Twp. 
GaddyTwp. 
Lumlwr  8ridg*T«^i. 
Marietta  Twp. 
MaxtonTwp. 
OtTumTwp. 
ParktonTwp. 
Pembroke  Twp. 
Philedelphus  Taifi. 
Raft  Swamp  Twp. 
Redapnngs  TiMp. 
Rennert  Twp. 
Rowland  Twp. 
Saddletree  Twp. 
Shannon  Twp. 
Siiiiltis  Twp. 
St  Paul  Twp. 
StertingsTwp. 
Thompson  Twp, 
Union  Twp. 
West  HoweHsviie  Twp. 


Degree 

ol 
shortage 

group 


03 


PRIMARY  CARE:  North  Dakota 


County  name 


Adams 

Seraice  Ares  Lamraon  (SO/NO)- 

BwHon 

BUKngs 

Swvioe  Ares  BeMMd/Medora 

Burke 

Cavaliar - 

Dickey: 

Senioe  Ares  EUendala/Edgely.-.. 

Divide 

Dunn. 


Eddy 

Foster 

Service  Ares  CaiTlnglon- 

GoWen  Valley - _. 

Grand  Fortts: 

Service  Area:  Northwood- 

Grant 

Griggs 


Kidi)er 

Service  Area:  Carhngton  — 
U  Moure: 

Servio*  Ares  Ellendale/Edgety.. 
tjogan 


McKenoe.. 
McLean-.- 


Servic*  Ares  Meroer/Otivar.. 

Morton ..— ■ 

Mountrai..- 

Nelson: 

Service  Area:  Northwood- 
Oliver 

Service  Ares  Mercer /Otivar- 

rlOnVHRQ •..»•.»•>■••»••-••—••• 

Sargent — _. - _ 

Shendan - 

Sioux 

Stope 


Stark; 
Service  Area:  BeHied/Medora .-. 

Servk»  Area:  Northwood 

Stutsman: 
Service  Area:  Camngton 


Degree 
o( 


group 


03 
01 

01 
01 
03 

02 
01 
01 
04 

04 
02 

02 
01 
04 
01 

04 

02 
01 
04 
04 
02 

02 
03 
01 

02 

02 
02 
01 
01 
01 
01 

01 

02 

04 


44028 
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PRIMARY  CARE:  North  (MMte-Continued 


Caumf 


SeiviM  Araa:  Camnglon.. 


Degree 


group 


04 


_L 


PRIMARY  CARE:  North  Dakota 

Sendee  Ana  Uttng 


Se«Mce  area  name 


Degree 
o< 


DoWield/Medo<a-.    . ...i 

Couf%— Brings: 
Counif—SHmk: 
Parts. 
BaMaMOty 

Waai  Stark  Unog.  (W.  1/4) 
Camnglon.. 


Counli^-foalar 
Coumy— Kidder 


Protfeffi  Twp. 
Utia  WJNaim  Twp. 
rvieraniae  Twp. 
PMtboneCily 

Aaiine  Twp. 
WalaceTwp 
Coun%— Slulaman: 
Parts: 
ConktnTwp. 

COnRNV  MMp> 

Gardar  Twp- 
GlKior  Twp. 
Kanstf  Dly 
KanMlTwp. 
LiMvery  Tmp 
Itaralon  Moof  Tv^ 
npfowli  Two 

fnHQrss  Twp. 

Wsdnrorth  Tup. 
Ma«areT»p 

Couri»    WWi». 


group 


01 


04 


OlodeauTwp. 
OaftayClly 
CMhay  Twp. 
HaalandTwp. 
HMMsnesi  iviQ, 
Johnaon  Twp. 
I^ogfesi  Twp. 
Sou»  Cononwood  Twp. 
^jpaadwcia  Tirap. 
Sytoiton  City 
SykoalonTwp. 
Wast  Ontano  Twp. 
WoodHvard  Twp. 

EUandele/Edgely 

Coumy— Oickey: 
Parte 
Ada  Twp. 
AtMrthaTwp. 
MbionTwp. 
EUanTwp. 

iCily 

I  Twp. 
BMTwpi 


PRIMARY  CARE:  North  Dalwla— Continued 

Senica  Area  Listing 


Service  area  name 


RxtesOty 
RiDertonCity 
Qerman  Twp. 
Grwid  VaNey  Twp. 
Hamburg  Twp. 
Kent  Twp. 
Kentnar  Twp. 
Keystone  Twp. 
Ljorreme  Twp. 
Maple  Twp. 
MonangoCHy 
MarhcourtCity 
Northwest  T«^. 
f^)r1er  Twp 
rtitsdam  Twp. 
Spnng  Vattey  Twp. 
VWley  Twp. 
Van  Meier  Twp. 
WhrtestoneTwpk 
MlngMT*^ 
Yortlown  Twp 
Young  Twp. 
CounV— La  Moure: 
Parts: 
6dgelyC*y 
OoWen  Glen  Twp. 
Nora  Twp. 
nxnona  View  Twp 
Hay  Twp. 
Wario  Jwft. 

Lemmort  (SO/NO» 

Coun%— Adama: 
Pals: 
East  Adams  Unorg.  (S.  1/2) 
GilsirapTwp 
North  l.emmonTwp. 
Orange  Twp. 
South  For*  Twp 

Mercer /Over 

County — Mercer 
County— Oliver 
Nortliwuud. 


Degree 

ol 

shortage 

group 


County— Grand  Forlis: 


02 


/^viNa  Twp. 

At/on  Twp. 

Bm  Grove  Twp 

QracaTwp. 

Larmiore  Cily 

LaiTimore  Twp. 

LMTwp 

Logan  Center  Twp. 

Loretta  Twp 

Moraine  Twp. 

NtogaraCity 

Magare  Twp. 

NorthwoodCily 

Northwood  Twp. 

Pleasant  View  Twp 

Washington  Twp. 
County— Nelson: 
Parts: 

AnelaCdy 

Ore  Twp. 

Rugh  Twp. 
County— Steele: 
Parts: 

Beaver  Creek  Twp. 

Newburgh  Twp. 

Sharon  City 

Sharon  Twp. 

WesMioldTwp. 


03 


02 
02 


PRIMARY  CARE:  Ohio 


Degree 

County  name 

of 

shortage 

group 

Adams.- _ - 

03 

Allen: 

Seraioe  Area:  South  Side  Lima _ - 

01 

PaciMy:  Lima  Con.  Fac _     —    

02 

PRIMARY  CARE:  Ohio-Continued 


Courtly  name 


Ashtatxia: 
Servioe  Area:  OnweU 


Butler. 

Servioe  area:  Eastern  Hamilton  CHy ^. 

Carroll.- - 

Ctafk: 

Populalian  Group:  Pov.  Pop— SpnngfieW 

CiermoHt 

■  Service  Area:  Blanchester. 

Service  Area:  SouMam  OennarN  Co 

Sanioe  Area:  BtanchesMr 

Catumbiana: 
Service  Area:  East  Liverpoot  (OH/PA) 

OawfuiU. 
Sennce  Area:  WHtard 

Cuyahoga: 

Service  Area:  Cenlral/Faiitax/KinanNn. 

Servioe  Area:  Clark  Futton/Denison/Tremont 

SennoB  Area:  Glenvdte - 

Servioe  Area:  Hough/Norwood 

Service  Area:  Near  West/West  SMta 

Population  Group:  Pov  Pop— Collmwood 

Facility:  Rainbow  Babies/Children  Hosp 

Darke... 

FrankhrK 
Seniioe  Area:  Lower  Linden  (N  E.  Coliw^MS)^. 


Degree 

ol 

shortage 

group 


Senioe  Area:  East  End  (Cincinnati) _ 

Service  Area:  East/Lower  Price  HiN. 

Service  Area:  Lincoln  Heights  (Cincinnati).. 

sio^flOv  Mibm^  RWrnvaic .......••> 11  ml 

Service  Area:  Winton  HiMs  (Cincinnali) 


Harrison _. ~ _ 

Heriry... „ ~ 

Highland: 

Populabon  Group:  Med.  Ind.  Pop-HigNand Co . 
HocteHJ. — — 


Huron: 

Serace  Area:  WiHard - 

Jackson - 

Jelferson: 

Service  Area:  Berhdz/ Amsterdam 

Jefferson: 

Service  Area:  East  Liverpool  (OH/PA).. 


Lorairv 

Population  Group  Medicaid  Ekg.  Pop— Lorain 

City ..- - - 

Lucas: 

Senice  Area:  Center  CHy/Dorr-Toledo 

Sennoa  Area:  Near  South  Side-Toledo -.... 

Mahoning: 

Service  Area:  Eastslde  Youngstown 

Meigs...— • ■ ■ " — 

Monroe: 

Service  Area:  New  Matamoras _ 

Servioe  Area:  Woodsfield 

Montgomery 

oO*viOv  wrBwt  wrow  i^^fwJfi.—"-— •••—-»■•••••••••••— •—■ 

Morgan 

Montwv _ — - 

PauWmg 

Perry 

Pike 


Preble - 

Putnam - 

Richland: 

Service  Area:  Willard 

Facility:  Ohio  Stale  Ratarmatory 

Ross: 

Populalian  Greup  Medicaid  Elig.  Pop— Ross 
Co — 

Facnn^:  Qmootha.CoiT.  mat 

ScioMX 

FadMy:  Southern  Ohio  Corr.  Inst.. 
Seneca: 

Service  Area:  Willard - _ 

Trumbul: 

Servwe  Area:  Orwell.. 


ServMe  Area:  The  Flats  (Waran).. 

Vinton..- - 

Warren: 

Service  Area:  Blanchester 

Washmglon: 

Servioe  Area:  New  Matamoras 


02 
03 

01 
04 

01 

02 
02 

02 

03 

03 

01 
01 
01 
01 
02 
01 
01 
03 

04 

02 
01 
01 
01 
01 
03 
03 
03 

03 

02 
03 

03 
03 

03 

03 
02 


04 

04 
03 

01 
02 

01 
02 

03 
02 
04 
03 
02 
03 
04 
03 

03 
02 


02 
03 

03 

03 

02 
01 
02 

02 

01 
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44029 


PRIMARY  CARE:  OMo-Conlinued 


County  name 


Wood: 

Service  Area:  Tiffin/Fosloiia.. 


Degree 

of 
shortage 

group 


03 


PRIMARY  CARE:  Ohio 

Service  Araa  Usai^ 


Service  area  name 


Berholz/Amsterdam 

County— Jefferson: 
Parts: 
Ross  Twp. 
Spnnglietd  TwpL 
Blancfiester.. 


County— Clennont: 

Parts:  Wayne  Twp. 
County— OMsa 

Parts:  Maiiew  Twp 
County— Warren: 
Parts:  Harland  Twp. 
Center  CHy/Dorr-Toledo... 
County— Lueae 
Parts: 
C.T  27-28 
C.T  31-37 
C.T.  39 
Central/Fairtax/Kinsman.. 


Degree 

o< 

shortage 

group 


03 


02 


PRIMARY  CARE:  Ohio— Continued 

Sanioa  Afaa  liitag 


County— Cuyahoga; 
Parts: 
C.T.  1079 
C.T.  1087-IOeg 
C.T.  1091-1093 
C.T.  1096-1099 
C.T.  1101-1103 
C.T.  1129 
C.T.  1131-1139 
C.T.  1141-1145 
C.T.  1147-1148 

Clark  FuNon/Denison/Tremonl 

County— Cuyahoga. 

Parts: 

C.T.  1027-1029 

C.T.  1041-1049 

C.T.  10S1-10S6 

East  End  (Cincinnati) 

County— Hamilton: 
Parts: 
C.T.  43-44 
C.T.  47.02 

East  Liverpool  (OH/PA) 

County— Cokjmbiana: 
Parts 
Center  Twp. 
East  Liverpool  CHy 
EHt  Run  Twp. 
Franklin  Twp. 
Hanover  Twp.  (S.  W) 
Liverpool  TwpL 
Madieon  Twp. 
Middtelon  Twp. 
St  CWr  Twp. 
Waahinglon  Twp 
Wayne  Twp. 
WeHaville  CHy 
Yeftm  Creek  Twp. 
County— Jefletsorc 
Parts: 
Brush  Creek  Twp. 
Seine  Twp. 

East/Lower  PHce  HB 

County— HamiBon: 
Parts: 
C.T.  87  (Fainnonl-Soulh) 
C.T.  89  (Fairmont— South) 
C.T.  91  (Price  Hi»-To«»er) 
C.T.  92 

C.T.  93-96  (Price  Hill— East) 
C  T.  103  (Riversidn    ?ilaiasiiils) 
Eastern  HsmiHon  City 


04 


01 


01 


02 


03 


01 


01 


Degree 

SfiA'ir^  111  IB  injiii 

of 

shortage 

group 

County— Sutler. 

Parts: 

C.T.  3-4 

C.T.  6 

C.T.  7.01-7.02 

Eastside  Youngstown 

01 

County— Mahoning: 

Parts:  C.T.  8001-8008  (Youn^town) 

GlenviNe 

01 

County-Cuyahoga: 

Parts: 

C.T.  1114 

C.T.  1161-1168 

C.T.  1181-1185 

Hough/Noovood .„..    __ 

01 

County— Cuyahoga: 

Parts: 

C.T.  1112-1113 

C.T.  1115-1119 

C.T.  1121 

C.T.  1123-1128 

C.T.  1186 

C.T.  1189 

Lincoln  Heights  (Cincinnati) 

01 

County— Hamilton 

Parts:  C.T.  227  (Lincoln  Heights) 

Lower  Linden  IN.E.  Cokjmtaus)                        

04 

County— Franklin: 

Parts: 

C.T.  7.10-7.30 

C.T.  9.10-0.20 

C.T.  14.00-15.00 

C.T.  75.11 

C.T.  75.20 

MMvals .- 

County— Hamillon: 

Parts: 

C.T.28 

C.T.  77 

C  T.  85.02 

C.T.  86.01 

Near  South  Side— Toledo „ 

03 

County— Ijicas: 

Parts: 

C.T.  38 

C.T.  40-42 

CT.  54 

Near  West/West  Side .  _ 

02 

County-Cuyahoga: 

Parts: 

C.T.  1012 

C.T.  1014-1019 

C.T.  1021-1026 

C.T.  1031-1039 

New  Matamoras „     

01 

County— Monroe: 

Parts: 

BemonTwp. 

Jackson  Twp. 

Parts: 

Grandview  Twp. 

IndBpendence  Twp. 

LJbar^Twp. 

LudkMvTwp. 

Ow»ell _ - 

02 

County-Ashtabula: 

Parts: 

Colebnx*  Twp. 

HartsgroveTwp 

New  Lyme  Twp. 

Orwell  Twp. 

Roaming  Shoras  ML 

Windsor  Twp. 

County— Trumbull: 

Parts: 

Bknmliekl  Tiwp. 

Greene  Twp. 

GustavusTwp. 

South  Side  Lima 

01 

Parts; 

CT.  117 

C.T.  135-138 

Southern  Clermont  Co... : 

02 

PRIMARY  CARE:  Ohio-Continued 

Senmx  Araa  LisUng 


Service  area  name 


County— Clermoni: 
Parts 
Fianklm  Twp  (Pt.  of  C.T.  420) 
Monroe  Twp.  (C.T.  417) 
Ohio  Twp  (C.T.  416) 
Tale  Twp  (C.T.'s  4»8  S  419) 
Washington  Twp  (Pt.  of  C.T.  420) 

The  Flats  (Warren) 

County— Trumbul: 
Parts:  C  T.  9205-9206 

West  Dayton _ 

County— Montgomery: 
Parts: 
C.T  4-6 
CT.  13 
CT.  14.02 
CT.  15-17 
CT.  19-23 
CT.  25-26 
CT  28-33 
C.T.  702.01-702.02 
C.T.  703 


CoMnly— Crawlord: 

Parts:  Auburn  Twp.  (N  M) 
<>)unty— Huron: 
Parts: 

FairtieklTwp 

GreenlieM  Twp. 

Greenwich  Twp. 

New  Haven  Twp. 

Nonmich  Twp. 

Richmond  Twp. 

Ripley  Twp. 

WHardCity 
County— Richland: 
Parts: 

Blooming  Grove  Twp 

Butler  Twp. 

Cass  Twp.  (N  S) 

Plymouth  Twp  (N  Vk) 
Courity— Seneca: 
Parts; 

Reed  Twp. 

Vank»Twp. 

Wlmon  HHIs  (Cincinnati) 

County— Hamillon: 
Parts:  C.T.  80  OMnlon  Hits) 

Woodsfield 

County    Monroe. 
Parts: 

Adams  Twp. 

Bethel  Twp. 

Center  Twp. 

Franklin  Twp. 

Green  Twp. 

Lea  Twp. 

Malaga  Twp. 

Ohio  Twp 

Perry  Twp. 

SalamTwp. 

Sertaca  Twp 

SummilTwp 

Stmsburg  Twp. 

SwteOiland  Twp. 

Washinglon  Twp. 

Wayne  Twp 


Degree 
of 


group 


01 


03 


03 


01 


02 


PRIMARY  CARE:  Ohio 

Populaaon  Giotv  Ustng 


Med.  Ind  Pop —Highland  Co 

County— Highland 
Medicaid  Elig  Pop— Ross  Co 

County— Ross 
Medicaid  Ekg  Pop  -Lorain  Oly.. 

County— Lorain: 
Parts:  Lorain  City 
Pov,  Pop^^-CoNmwood 


03 
02 
04 

01 


4409Q 
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PRIMARY  CARE:  OMo-Contioued 

nopidilion  Oioup  lj$l>ng 


PopulMQn  9'oup 


County— Cdinlwg*: 


CT.  Ilea 

CT.  1171-1179 
CT.  12B1 
Pov.  Pop.— ^pfinQiMd.. 
CoyMMawfc. 


CT.  1-S 
CT.  8 

CT  9.oi-ax» 

CT.  10 

CT.  11.01-11  oe 

CT  12 


Oegrae 

on 


group 


01 


PRIMARY  CARE:  OMO 

FadHyUstng 


Oegrae 

FaciMy  name 

slNMlage 

9«MJ 

rMlrolin  Corr  ^^                         

03 

County— AOM 

Uma  Con.  F3C«y — — ,. 

02 

County-Alan 

02 

County    notmi 

01 

County    Cuyahooa 

Soolhem  Ohio  Con.  ma          _      .     

03 

County— SciolO 

PRIMARY  CARE:  Oldahoma 

Sfvice  A/9»  U$ling 


Setvioe  area  name 


PRIMARY  CARE:  OMalMMmi 


County  name 


AaoKa.. 


Fac«ty:  Sliiiig>oii»n  Con.  Or.. 
Beaver 


Qevetan* 

FaoMy:  Joaaph  Haip  Con.  CM.. 

Facmf.  Laonglon  Con  dr.. 

Coal 

Greer 

FacMr  OK.  Slala  Pan  (Qranile)- 
Hasliel.. - 


LeFtoiac 

Serwea  Area:  SouVi  La  Ftora.. 
Logan.. 


Seivioa  Ana:  Chalta/Naw  Mhimra... 
toiata 
Sarvioa  Area:  Chalsa/New  AHuwa.. 


Degree 

of 

tfioitage 

group 


Sctvin  Arac  S.E.  OUahoma  Ctty.. 
FacMy:  IMbat  BMiatt  Coir.  Ctr... 
Osage: 
Facaiy:  Connara  Corr.  Or 


Serwea  Area:  Clayton.. 


Service  Area:  Chetn/New  AMuwe.- 
TeKas 
Service  Area:  Tawhowa... 


Tulaa: 

Sarvic*  Aree:  Nodh  Central  Tulsa 

Populalwn  Group  Am.  In.  Pop— Tulsa.. 


Senice  Area:  Souttmesi  WasMa.. 


03 
03 
04 

01 
02 
03 

02 
03 
04 

01 
03 
04 

01 

01 

01 
03 

02 

01 
02 

01 

01 
03 

02 
01 

01 


Oietsa/New  ANuim  ._ — 

County— Mayes: 

Pwts:  ED.  12 (Adair  CCO( 
County— N6«iata: 

Parts:  E.O.  14  (AHuwa  CCD) 
County— Rogers: 
Parts:  E.O.  1-4  (Chelsea  CCO> 

Clayton -._ 

County— Pushmataha: 
P«is:  No  Pushmataha  CCO 

North  Central  Tulsa. 

County— Tulsa: 
Parts: 
CT.  2-10 
CT.  12-14 
C  T  57 
CT.  62 
CT  79 

CT  8001-8002 
CT.  91  01 

S.E  Oklahoma  aty 

County— Oklahoma: 
Pwts: 
CT  1037-1040 
CT  1047-1049 
CT.  1053-1054 
CT.  1072.09 
CT.  1073.02 

South  Lo  Flore ~ _ 

County— Le  Flore: 
Parts: 
South  Le  Flore  CCO 
TalihmaCCO 

Southwest  Washita 

County— Washita: 
Parts:  Southwest  Washita  CC» 

Texhoma. - - 

County— Texas 
Parts:  West  Texas  CCO 


Degree 

ol 

shortage 

group 


01 


01 


02 


01 


01 


01 
01 


PRIMARY  CARE:  Oklahoma 

Population  Group  Listing 


Population  group 


Am.  Indian  Pop— Tulsa.. 
County— Tulsa 


of 

shortage 
group 


01 


PRIMARY  CARE:  Oklahoma 

Fac^  Listing 


Ftcttti  nam 


Conners  Coir.  Ctr 

County— Osage 

Joseph  Harp  Corr.  Ctr — _ _ 

County— Cleveland 

Lexington  Con.  Ctr _ 

County— Cleveland: 
Parts: 
Lexington  Assessment/flecep.  Ctr. 
Lexington  Con.  Ctr. 

Matwl  Bassett  Con.  Cir 

County— Oklahoma 

OK.  State  Pen.  (Granite) 

County— Greer 
Stnngtown  Con.  Ctr _ _ 


Degree 
of 

shortage 
group 


02 
01 
02 

03 
02 
03 


PRIMARY  CARE:  Oklahoma— Continued 


Facility  name 


County— Atoka 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Oregoit 


County  name 


Baker: 

Service  Area:  Halfway..- - - 

Benton: 

Senice  Area:  Alsea - 

Seraioe  Area:  Btodgett/EddyviNe. 

Service  Area:  Junction  City/Harnstxjrg/Monroe 
Clackamas: 

Service  Area:  Estacada. — 

Service  Area:  Mt.  Hood - 

Population  Group:  Migr.  Sear  Ffflwkis.  Pop— 

Clackamas/Yamhill 

CokjmlM: 

Servk»  Area:  Veronia . 

Coos- 
Service  Area:  Powers..- __ — :. 

Douglas: 

Population  Group:  Cow  Creak  Band  Umpqua 

Indians - — ■ 

Gilliam: 

Service  Area:  Arlington 

ServKe  Area:  Condon _ _ _ 

Grant: 

Service  Area:  Long  Creek 


..[.. 


Servne  Area:  South  Harney 

(>opulatx>n  (jroup:  Bums  Paiute  Res -...; 

Hood  River: 

Population  Group:  IMigr.  Seas  Farmwks.  Pop — 

Hood  River  On. _ i 

Jackson: 

-  Service  Area:  Applegate— WWiams...- 

Service  Area:  Shady  Cove - 

Jefferson: 

Population    Group:    Am.    Indian    Pop.— Warm 

Springs  ftos - 

Josephine: 

Service  Area:  Apptegato    Williams. 

Servk»  Area:  Cave  Junction 

Klamath: 

ServKe  Area:  BIy _ - 

Senice  Area:  ChiNoquin 

Lake: 

Service  Area:  Silver  Lake 

Lane: 

Senice  Area:  Junction  Cily/flarriaburg/Monrje.. 

Servk»  Area:  LowaN - 

Servk»  Area:  McKeniie...- 

Service  Area:  Oakridge.. 


(degree 

of 

stfortage 

group 


Senice  Area:  Tnangle  Laka/Swisshome 

Service  Area:  Veneta _ 

Lincoln: 

Servk»  Area:  Btodgetl-Eddyville...- i 

Population  Group:  Confad.  Tribes— Silelz  Rea... 
Linn: 

Service  Area:  Brownvide 

Senice  Area:  Junction  Oty/Hamsburg/Monroe  .. 

Service  Area:  Mill  City/Qatea, 

Malheur: 

Servk»  Area:  Jordan  Vallay 

Sennce  Area:  Nyssa 

Senice  Area:  Vale 

Population   Group:   Migr.    Seat.   Fmwkrs.— N. 

Treasure  Vallay  (O/W) 

Mark>n: 

Service  Area:  Detroit.... 

Senice  Area:  Mill  C«y/<3ates 

Population  Group:  IMigr  Seas.  Fmwkr/Manon- 
Polk - 

Facility:  St.  Psnitentiaiy/Woniens  Con.  Cti. 

Facility:  State  Con.  Inst — 

Morrow: 

Senice  Area:  Boardman — 

Multnomah: 

Service  Area:  Burnside— Portland • 

Polk: 

Senice  Area:  WHIamina 


01 

01 
01 
03 

03 
02 

03 

04 

01 

01 

01 
01 

01 

01 
01 

01 

01 
02 

01 

01 
03 

01 

01 

01 

03 
01 
01 
03 
03 
04 

01 
01 

04 
03 
01 

01 
01 
02 

01 

01 
01 

01 
02 
02 

01 

03 

01 
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PRIMARY  CARE:  Orago»-Coninued 


0>unly  name 


PopuMon  Group:  Confad.  Tribe*  ol  Grande 
Ronde  Res _ „_ _ 

PopuMion  Group:  Migr.  Sea*.  Fmwtea    MMian- 

Polk 

Sherman: 

Service  Area:  Moio/Gms*  Valey 

TiMamook: 

Service  Aree:  Pacific  City/ClovenWa 

Umatilla: 

Populaion  Group  Am.  Indian  Pop— UmaHNa 


Co 


PoDulation  Group:  Migr.  Saas.  Fnatoa.  Pap.- 
W.  Umatilla  Co.. 


Pooulakon  Group:  Migr.  Seat.  Fmwtirt.— Walla 

WaHa 

Union: 

Service  Area:  Cove/Union 

Wasco: 

Senice  Afea:  Maupin.. 


Populaton  Group:  Am.  Indian  Pop— Wann 
SpnngsRea. „.... 

Populaaon  Group:  Migr.  Saaa.  Fmwln.  ^p_ 

Washington: 

^®'^'*co  Afsa"  VwnoHtti  .„.„.__,.,„,„.._,...„._..„„„,. 

Population  Group:  Migr.  Seat  Fmwkrs.  Pop 

Wheeler 

Senioe  Aree:  Foaaif „.____ 

Service  Area:  Mitchell „.Z 1„ 

VamhiH: 

Service  Area:  WHIiamina 

PopulatNxi  Group:  Confed.  Tribes  of  Grande 
Ronde  Res. 


Population  Group:  Migr.  Seas.  Fmwkrs.  Pop.— 
Ctockamas/Vamill 


Degree 

of 

shortage 

group 


01 

01 
01 
03 

01 

01 

01 

01 

02 

01 
01 

04 
01 

01 
01 

01 

01 

01 


PRIMARY  CARE:  Oragon-Continued 

Smuiot  Amu  Lifting 


Service  area  I 


PRIMARY  CARE:  Oregon 

Service  Area  Listing 


Senice  area  name 


Atsea _. 

County— Benton: 
Parts: 
S.W.  Benton  On.  (W  H> 
Applegate-WiNiams.. 


County— Jackson: 
Parts: 
Southwest  Jackson  Div.  (SW  P\.) 
County— Josephine 
Parts: 
WiniBms 

Artngton _ . 

County— Gilliam: 
Parts: 
Arlington  Div. 

Bkxigett/Eddyville _.. 

County— Benton 
Parts: 
Norti  Benton  Div.  (W  'A) 
County— Lincoln: 
Parts: 
EddyviHe  Div.  (E  W) 
BIy. 


County— Ktenath 
Parts: 
UngeUCCO 
Boardman 


County— Morrt)w: 
Parts: 
Boardman  Div 

Brownsville _. 

Cour)ty— Linn: 
Parts: 
Brownsville  CC^ 

Burnside— Portland 

County— MuHnooah 
Parts: 
CT.  21 
CT.  51 
Cave  Junctton 


Degree 
ol 


gni* 


01 


01 
01 


01 


01 


01 


01 


04 


03 


03 


Cour>ty— Josephine: 
Parts: 
Cave  Junction  Oiv. 
ED.  21  (WHdeniUe Oiv.) 

ChUtoquin 

County-Klamlli: 
Parts: 
Chikiquin  Div. 
Cresent  Lake  Div.  (S.  PL) 
Keno  Div.  (N.  PL) 

Condon., _.. 

County    Gilliam: 
Parts: 
CoTKlonDiv. 

Cove/Uraon 

County— Union: 
CT.  51 

Cave  Junction 

(bounty— Jceephine: 
Parts: 
Cave  Juridion  Oiv 
ED.  21  (WMerviNe  Div.) 

ChiNoquin- _ _ 

County    Klama»i. 
Parts: 
ChioquinDiv. 
Craaant  Lake  Div.  (S.  PL) 
Keno  Div.  (N.  Pi.) 

Condon ,._ 

County— Gilliam: 
Parts: 
Condon  Oiv. 

Cove/Unwn 

County— Union: 
Parts: 
Cove  Div. 
Union  Div. 

Detroit -.....„..„...„ 

County    Marion: 
Parts: 
MiN  City  Div.  (E  H) 

Estacada.. 

County— (Sackamas: 
Parts: 
Estacada  Div. 

Fossil 

County— Wheeler. 
Parts: 
Fossil  Oiv. 


Degree 

of 

stionage 

group 


County— Baker 
Parts: 
Eagle  Vallav  CCD 
Hallway  CCO 
Jordan  Valey.. 


County— Malheur: 
Parts: 
Jordan  CCO 

Junction  CSty/Hamsburg/Monroe 

County— Oenton: 
Parts: 
SE  Benton  Oiv.  (S  W) 
County— Lane: 
Parts: 
Junction  City  Oiv 
Mid.  Swsslaw/Tn.  Lake  (EO  664) 
County— Lmn: 
Parts: 
Harrisburg  Oiv.  (S  ^) 

Long  Creek 

County— Grant: 
Parts: 
Long  Creek  Oiv. 

Lowell __ .". 

County — Lane: 
Parts: 
Lowell  Oiv. 

Maupin _ _ _ 

County— Wasco: 
Parts: 
Dutur  Div.  (S.  V^) 

McKerme 

County— Lane: 
Parts: 
CT.  1  (McKenne) 
MM  City/Gates 


01 


01 


01 


03 


01 


01 


01 


01 


03 


01 


01 


01 


03 


PRIMARY  CARE:  Oregon— Continued 
Senice  Aiee  Uslmg 


Service  area  name 


County— Linn: 
Parts: 
Mill  CMy  Div  (W  Cenl  Pi) 
County— Manon: 
Parts: 
Mil  City  Div.  (W.  Cent  Pt.) 


Degree 
of 


group 


County— Wheeler. 
Parts: 
MitdialOiv. 

Moro/Grass  Valey 

County    Stiermao: 
Parte: 
MoroDiv. 

Mt.  Hood- - 

County— OackamaK 
Parts: 
MLHoodOl*. 

NYSSA 

Ckxmty— Mameur 
Parts: 
AdnanOiv. 
Nyssa  Dm. 
O«yiee0iv. 
Oakndge. 


Counts-Lane: 
Parts: 
Oakndge  Oiv. 
Pactfk:  Cily/Cloverdale.. 
County— Tillamook: 
Parts: 


r  Div  (S  V4) 


01 


01 


02 


01. 


01 


County— Coo* 

Parts: 
Powers  Oiv. 

ShedyCove 

County— Jackson: 
Parts: 
Butte  FaMs-Prospect  Oiv.  (N  H) 
Shady  Cove  On. 

SIver  Lake _ 

County— Lake: 
Pans: 
Silver  Lake-FL  Rock  CCD 

South  Harney _ 

County— Hamay: 
Parts: 
Diamond  Dm. 

Triangle  Lake-Swoshome... 

County— Lane: 
Pans: 
Mid.  Siuslaw/Tn  Lake  Div. 

Vale _„ 

County — Malieur 
Pans: 
Brogan  Oiv. 
Junlura  Div 
Vale  Div. 
West  Vtfe  Div. 

Cxmty— Lane: 
Pans: 
CT.  8  (W  W) 
CT.  902 
Veneta  City 
Vemonia..- .. 


Pans: 

E  0  159A  (ClaUfcania  Di».) 

Vemona  Div. 
County— Washington: 
Pant: 

E.D.  855  (Coast  Range  Div.) 


01 


01 


02 


01 


03 


03 


01 


02 


01 


01 


03 


02 


04 


01 


01 


BEST  COPY  AVAILABLE 
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PRIMARY  CARE:  Oregon— Ck>ntmued 

Samc»  Arat  U$ling 


Service  area  name 


CouMy-Polk: 
Pans: 
MMIamnaOiv. 
CourM^-VwMI: 


ShafidM  Oiv  (W  H) 


Degree 
ol 

shortage 
»oup 


PRIMARY  CARE:  Oregon 

Popullllion  Grovp  Ustng 


group 


Am.  IndMn  Pop.-**UmaaMa.. 
County— UmabM: 


naa.Oi¥. 

Am  kidMn  Pop.— Warm  Springs  Res... 
CouiNy    Jeffei  sun. 


Warm  Spring  Oiv. 
County    Waico 
Parte 
Warm  Springs  Ow. 

Bums  Paula  Res. 

County— Harney: 
Parts: 
8vna  Paiula  Indian  Colony 
Conied  Tribaa    SHatt  Res.. 

County— Uncoln: 
Conied.  Titiea— Grande  Ronda  Res.  -—• 
County— Pole 
County^  YamMc 

Coo  Creek  Band  Umpqua  Indans — 

County— Douglas: 
Migr.  Seaa.  rmirlus.    Mahor\/Polfc ....»..« 
County    Marion. 
County-Pa* 
Mgr.  Sees.  Fmwkrs.— Washington  Ca.... 
County— Washington: 

Migr.  Sees.  Fmwrtvs. .......».»....».»».....» 

County— Hood  River 
County-Wasce: 
Parts; 
Migr.  Sees.  Fimriiia.— OaNes  Oiv. 
Migr.  Seas,  rmnntus.— Outur  Oiv. 

HRy.  3VHL  rtiviMm.^-vff.  mrmnB...-. 

County    UmaMla. 


Northwast  UmaaMa  Oiv. 
PendtolonOiv. 
PM  Rock  Oiv. 
Migr.  Saaa.  Fin«krs.-Ciackamas/vamhill.. 


County-Vwnhil: 
Migr.  Sees.  FnM*rs.-N.  Treasure  VaHey  (Or/W).. 
County— Makeur 

Migr.  Seat.  Fnwkra.-Walla  WaHa  (Or/Wa) 

County    Umatilla: 
Parts: 
Athena  Oiv. 
NortwealUmatiaaOiv. 
UmapmaOiv. 
Waslon  Oiv. 


Degree 

of 

shortage 

group 


01 


01 


01 

01 
01 

01 
01 

01 
01 


01 


03 

01 
Ot 


PRIMARY  CARE:  Oregon 

facHify  Listing 


f»ot»fniin» 


SL  Pendsnaary/Womans  Corr.  Cir.. 

County    Marion 
Slate  Coir;  mat 


Degree 

d 

ahorlags 
group 


PRIMARY  CARE:  Oregon— Continued 

Faatty  Ltslmg 


Facility  name 


County— Manon 


Degree 

o) 

shortage 

group 


PRIMARY  CARE:  Pennsylvania 


County  name 


Adams: 

Service  Area:  North  Adams 
Allegheny: 

Service  Area: 


Arlington  Meighls/St.  Clair. 

Hill  Oisl/Terraoce  Village 

Homewood-Brushton 

Manchester _. 

McKees  Rocks-Stowa 

Service  Area:  Southwest  Pittsburgh 

PopuHMon  Group  MedRaid  Big.  Pop-E.  Ub- 

erty.; 

Armstrong: 


Service  Area: 
Service  Area: 
Service  Area: 
Service  Area: 


Service  Area: 
Servicf  Area: 


Servic*  Area: 
Service  Area: 


Armstrongdarion... 
Butter— Me  Portion.. 


Service  Area:  Dayton  Rural  VaHey.. 


Kiski  Valley. . 
Punxsutawney.. 


02 


02 


Service  Area:  East  Uverpod  (OH/PA/W/  VA).. 
Bedford: 

Service  Area:  Broad  Top  (Area  22) 

Servica  Area:  Hyndman _ 

Butler 

Service  Area:  Butler— Ne  Portion. „....;; 

Cameron: 

Service  Area  AustirvEmporium 

Cartwn: 

Service  Area:  Kidder „ , _ 

Centre: 

Service  Area:  Penns  Valley 

Service  Area:  Snow  Shoe _. 

Qahon: 

Service  Area:  Armslrong.C)aiion 

Service  Area:  Forest-Ctahon 

Ctoarfiekt 

Service  Area:  Mahaftey 

Service  Area:  S.  Central  CtearfieM ~ 

Servica  Area:  Snow  Shoe 

Clinton: 

Service  Area:  Austin^Empoiium - 

Service. Area:  Ranovo.- - -... 

Cohjmpia: 

Service  Area:  Shamokin . 

Crawford: 

Servica  Area:  Conneaulvilla 

Seivica  Area:  East  Crawford 

Dauphin: 

Service  Area:  tMlersburg _ 

Delaware: 

Service  Area:  City  of  Chester 

Elk: 

Service  Area:  Forest.Clarion _ 

Ena 

Service  Area:  Southern  Erie .~ 

Population  Group:  Ivledicaid  Elig.  Pop.— Erie  City 
Fayette: 

Service  Area:  ConneHsvilla _ 

Service  Area:  Oreenst>oro u~«-. L. 

Service  Area:  MarkleystMrg 

Service  Area:  Umonlown _ 

Forest: 

Service  Area:  Forest<3arion 

Franklin: 

Service  Area:  Valleys  Community _ 

Fulton: 

Service  Area:  Hancock _...'. — 

Greene: 

Service  Area:  Ctay/BatteNe  (W.VA/PA) 

Service  Area:  Greensboro _ 

Huntingdon: 

Service  Area  Big  Valley 

Service  Area  Bioad  Top  (Area  22) 

Servica  Area  Oomwall  (Planng  Area  25)'. ..-..'. 

Indiana: 

Service  Area:  Indiana-N  Poflion „:_^ ^^_..„.'., 

Service  Area:  Mahafley i..-.'. .'. 

Service  Area  Pun»sutawney ......;.:. 


Degree 

ot 

shortage 

group 


03 

01 
01 
02 
01 
02 
02 

01 

02 
03 
04 
02 
03, 

03 

02 
01 

03 

02 

02 

03 
01 

02 
0? 

■  01 
03 
01 

02 
02 

03 

02 
02 

02 

02 

02 

0» 

°? 

04 
02 
02 
04 

02 

04 

02 

02 
02 

04 
02 
01 

02 

'      01 

03- 


PRIMARY  CARE:  Penneylvaitia- Continued 


County  name 


Service  Area:  Southern  Indiana 

Jefferson: 

Service  Area:  Punxsutawney 

Service  Area:  Reynoklsville 

Juniata: 

Service  Area:  Mt.  Pleasant  MiHs-Middlebur^....... 

Lackawanna: 

Service  Area;  Cart>ondale .'.'. 

Service  Area:  Moscow, .._.. 

Lancaster: 

Service  Area:  Welsh  Mountain 

Population  Group:  Span.  Spk.  Pop.— S.E.  L«i- 

caster  City : ••^■ 

Lebanon: 

Service  Area:  Northern  Lebanon 

Luzerne: 

Service  Area:  Exeter -■*..„.• 

Service  Area:  Kidder ....i.-~..".. 


Service  Area:  Monroe/f*)xen...- ~ 

Mckean: 

Service  Area:  Ontral  Mckean .•"•■ 

Service  Area  Shinglehouse 

Population  (jroup:  Med.  Elig.  Pop— Sharon/Far- 

rell „... 

Mifflin: 

Service  Area:  Big  Valley .„,.... 

Mcnroa: 

Service  Area  Kidder 

Nortliumberland: 

Service  Area:  Hemdon 

Servica  Area  MiNeraburg 

Servica  Area  Shamokin :_ 

Philadelphia: 

Servica  Area  Lower  N.  Ptiiladelphia 

Seivica  Area  Mantua/Baknonl 

Seivice  Area:  South  Philadelphia - 

Senrice  Area  Upper  N.  PhiadelpNa 

Senice  Area:  West  Philadelphia 


Degree 

shortage 
group 


Service  Area: 
Servica  Area: 

Servica  Area: 

Schuyttdl: 
Service  Area 

Snyder 
Service  Area: 

Somerset 
Seniice  Area: 
Senrice  Area: 

Sullivan: 

Susquefianna: 
Service  Area: 
Service  Area 

Tioga: 
Service  Area: 
Service  Area: 
Service  Area 
Service  Area: 

Wayne: 
Service  Area: 
Service  Area: 

Westmoreland: 
Service  Area: 
Service  Area: 

Wyoming: 
Service  Area 
Service  Area: 

Vorfc 
Service  Area: 
Service  Area 


Austin-Emporium.. 

Sfiinglehouse 

WestfieM 


Hemdon 

m.  Pleasant  MMsAMdleburg.. 


0>nlkience  (Area  7).. 
Hyndman 


(^rbondale 

Montrose  (Area  14).. 


Blossbuig 

EMand  (NY/PA).. 


WeaHieki.. 


Cartxmdale 

Nortliem  Wayne.. 


ConneNsville.. 
Kiaki  VaHey.... 


Exeler 

Monroe^Noxen.. 


Delta.. 
York... 


PRIMARY  CARE:  Pennsylvania, 

S»iv>c»  Ana  Listing 


03 

03 
02 

02 

04 
02 

02 

01 

02 

03 
02 
03 

04 
02 

04 

04 

02 

02 
02 

03 

02 
02 
04 
04 
01 

02 
02 
02 

02 

02 

02 
01 

02 

04 
03 

02 
02 
02 
02 

04 
02 

04 
02 

03 
03 

02 
03 


Degree 

Sennce  area  name  . 

ol 

shortage 

group 

Arlington  Heights/3t.  Clair .._ ..- 

01 

Parts: 

C.T.  1603-1604 

C.T.  1606 

Armstrong-Clarion 

02 
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PRIMARY  CARE:  Pennsylvania-Continued 

Service  Ana  Listng 


44033 


Servioaafaa  name 


County— Armstrong: 
Parta 
Brady's  Bend  Twp. 
Madison  Twp. 
Perry  Twp. 
Pine  Twp. 
Sugaicreek  Twp. 
Washington  Twp. 
County— Clanon: 
Parts: 
Brady  Twp. 
East  Brady  Twp. 
MadoonTwp. 
Austin-Emponum.. 


Degree 

of 
shortage 

group 


County— Cameron: 
County— Omon: 
Parta 
West  Keating  Twp. 
County— Potter 
Parta 
Austin  Twp. 
Keating  Twp. 
Portage  Twp. 
SylvaniaTwp. 
Wharton  Twp. 

Big  VaHey..- 

County— Huntingdon: 
Parts: 
BarreeTwp. 
Brady  Twp  (NK) 
Jackson  Twp. 

County--Milfkn: 
Parta 
Armagh  Twp. 
Brown  Twp. 
Menno  Twp. 
Union  Twpi 
Blossbuig... 


02 


04 


PRIMARY  CARE:  Pennsylvania-Continued 

Senioe  Ana  LisUng 


Service  area  name 


HovayTwp. 
PailiarCity 
County— BuHar 
Parta 
Allegheny  Tvip. 
Bruin  Boro. 
Cherry  Valley  Boro. 
ChicoraBoro. 
Concord  Twp. 
Donegal  Twp. 
Eau  Claira  Boro. 
Fairviaw  Boro. 
FairviewTwp. 
Kama  City  Boio. 
PartiarTwp. 
PetroiaBora 
Venango  Twp. 
Washington  Twp. 
Caibondale 


Degree 
ot 


graup 


County— tackawanna 


County— Tioga 
Parts: 

BlossTuvp. 

Blossburg  Boro 

Covington  Twp. 

Duncan  Twp. 

Hamilton  Twp. 

UbertyBoro. 

Liberty  Twp.  (Eastern  Vk) 

Putnam  Boro. 

Union  Twp. 

Ward  Twp. 

Broad  Top  (Area  22) 

County— Bedford: 
Parta 

Broad  Top  Twp. 

CoakMe  Boro. 

Hopewell  Boro 

Liberty  Twp. 

SaxtonBoro 
County— Huntingdon: 


Bread  Top  City  Bora 
Carbon  Twp. 
Cass  Twp. 
CassviMo  Boro 
Coalmom  BotOl 
(Xidley  Bora 
HopeweM  Twp. 
Todd  Twp. 
Wood  Twp 

Butler— NE  Portion 

County— Armstrong: 
Parta 


02 


02 


09 


AichbaMBoro 

Carbondael  CHy 

CartxmMe  Twp. 

F«p  Twp. 

Gftoonnold  Twp. 

JflfiHyf*  BofO- 

MayfieMBoro. 

Scott  Twp. 

V«KaingBoro. 
County— Susquehanna 
Pwta 

CWfoidTwp. 

Forest  aty  Boro. 

Union  Dale  Bora 
County— Wayna 
Parta 

Canaan  Twp. 

CMonTwp. 

LahaTwp. 

South  Canaan  Twp. 

waymart  Boro. 
Centni  Mckean.. 


County-Mckaait 
ParlK 

EWradBoro. 
EUndTwp. 
Hamlin  Twp.  (E.  ^ 
KealingTwp. 
UbartyTwp. 
Wr  Jewalt  Twp.  (E  '.i) 
Norwich  Twp. 
Otto  Twp. 
Port  ANagany  Bora 
Sergeant  Twp. 
Siaethport  Bora 
Oty  ol  Chaster... 


PRIMARY  CARE:  Pennsylvania    Continued 

Sanica  Ana  Lmtng 


oarMCe  area  name 


04 


04 


CouMy— Oatawara 


CT.  4048 

CT.  4049.01-4049.02 

CT.  40S0-40S7 

CT.  4056.01-4058.02 

C.T.  4059-4060 

Oey/eanslle  (W.VA/PA) 

vOwnvy    Qf9Cfi9! 
Parta 

Atoppo  Twp. 

FraaportTwp. 

GilmareTwp. 

JactoonTwp. 

Spnnghdl  Twp. 
Confluanoe  (Area  7).. 


County— Somerset 
Parts: 
AddisonBora 

AddtoonTwp. 
Casseknan  Boro. 
Conihienca  Boro. 
Lower  Twkeyfool  Twp. 
Upper  Turkeyfoot  Twp. 
ConneautviHe 


02 


County— Crawfont: 
Parta 
BeavarTwp. 
CpnnaaulTwpi 
ConneautvUla  Bow. 
Twp. 
Twp.  (W.W) 
Spring  Tv^. 
Spnngboro.  Boro. 
Summertiil  Twp. 

ConnaHsviNe 

Ceunty-fayeor. 


Degree 
ol 


group 


Buiskm  Twp. 

Conns6>»ile  Of 

ConnaHavSe  Twp. 

Oawaon  Bora 

Dunbar  Boro. 

Dunbar  Twp. 

EveraonBoro. 

Lower  Tyrone  Twp. 

S.  ConneHsvite  Boro. 

SajMiCkTwp. 

SpnngfieU  Twp. 

Uiiper  Tyrone  Twp. 

Vandertxiitt  Boro. 
County— Westmoreland: 
Pwta 

E.  Huntingdon  Twp. 

ML  Plaaaant  Boro. 

ML  Pl#SMrit  Tvi^. 

S.  HunCinQdon  Tw^ 

Soottadala  Bora 

SmiOiion  Bora 

Cromws6  (PInng  Area  25) 

County— Huntingdon: 


Clay  Twp. 
CromwaM  Twp. 
Dublin  Twp 
OrtMoniaBoro 
RockMIBoro. 
SMHo  Boro. 
Shade  Gap  Bore. 
SphngliaUTwp 
Tel  Twp. 
Tlwae  Spnngs  Bora 

Dayton  Rural  VMey 

County— Aimsbong: 


DeNa- 


AlwoodBoro. 

Cowanihannock  Twp. 

DaylonBoro. 

Radbank  Twp  (^  Western  Portion) 

RunI  Valey  Boro. 

Wayna  Twp. 


04 


01 


04 


02 


02 


02 


C^unly-Yoiti: 
Parta 

Ctiancelord  Tv^. 

Cross  Road  Bora 

Delta  Bora 

East  llopewal  Twp. 

Fawn  Grove  Boro. 

Fawn  Twp. 

FaNonBora 

Lower  Chanceford  Twpi 

Peachbollom  Twp. 

East  Crawford 

County— Crawford: 


AlherwTwp. 
Bloomfield  Twp 
cerienMie  Boro. 
Richmond  Twp 
Rockdale  Twp. 
Rome  Twp. 
Sparta  Twp 
Spartansburg  Bora 
Steuben  Twp 
TownvHle  Boro. 
East  Liverpool  (Oi/PA/W.  VA). 


02 


02 


03 
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Dagraa 

Sarnoamanama 

of 
ihortage 

group 

Ciwn»    nn»iar 

P«tt: 

GAOfQSlown  BoftX 

GtmaamBony 

GMana  Tup.  (W.  W) 

HoohslOMfn  BoKX 

ONokM  Bora.  (W.  W» 

oe 

Coun^r— Tioga: 

Par*: 

Oaar«aUT«pL 

OMwdBoia 

eUwdTav. 

FanainglDn  T««L 

KaamMeBora 

MtnnTvipL 

OaoadiTiii^ 

03 

Counlf    Lumna 

Pa» 

EMiarBaro. 

EaalarTKp. 

FhMr  TiMpi. 

P«»: 

EaMrTmip. 

FaiaTap. 

ForatlClHiOP 

02 

Countr-OafiOR 

PartK 

Fanwiglon  Tap. 

KawTMp. 

WM«nglonT«ip. 

County    Cfc 

PartK  MMone  Tuirpi 
Counm   ronait 

PvMc 

BamanTap. 

OManTapL 

HoMTnnp. 

JankaTwp. 

KMgriayTmpi 

/^piyi^^Mj^ 

02 

Counly-Fayaaac 

PartK 

Garnian  Tiaip. 

Maioniown  BofO. 

NichotMn  Top. 

CARE:  Pennsylvania— Continued 

J>iaiw  nm  tiJUWi 


Semca  araa  nama 


Cuiil|i    Muahew; 


C.T.  1207 
CT.  1301-1306 


Coun«r-Badloi« 


PoM  Mifiow  Bonx 
QprinyMi  T«^ 
County— Giaan: 
Puma 
OiMkardTwp. 
GnanaTiiip. 
daanaboro  Boio. 


Ccum^-FuHon: 


BaVialTwp. 
Thompaon  Tv^ 
IMonTop. 


Harriaod  T^hq. 
HyndrvMfi  Boro. 
Juniata  Tmip. 
Landonderry  Tm^ 
County — Somafsal: 
Part*: 
Alegetteny  Tm^ 
Fairtwpo  Ti^>. 
Naw  BaWMora  Boro. 

mdtia   H  Portion. 

County— Indiana: 


CMany  Traa  Boro. 
Olffwr  Sofo. 
Eaat  Mattoning  Twp. 
QlBnCafflptMM  Boro. 
GMMTwp 
GHanTwp 
Marion  Canter  Bora 
iMlonlooniary  Twp. 
PlaaTwp. 
PaimMNa  Boro. 
Rayna  Twp. 
SouthMaliorang  Twp. 
WMlwigton  Tw^ 


Dagraa 

ol 

shortage 

group 


01 


PRMART  CARE;  Ptnntylvanto— Continued 
iListng 


Servwaaraa  name 


County— OaarMd 


02 


Kidder 

County   Carbon: 
Pane: 
EaMStdeBoroL 
Kidder  Twp. 
LaaanneTwp. 
LsNghTwp. 
Paiwi  ForosI  Twpl 
County— Luzema: 


Cuuiay    NorMiunibartand: 


nwioon  Dorv. 
JadiaonTwp. 
Jo«lanT«p. 
UMa  MHianoy  Twp. 
Lowar  Mahanoy  Twp.  (M.«> 
Upper  kMianoy  Twp. 
W.  Canaron  Twp. 
wraanngain  i«^. 
County— SdmylUk 


EI*adTwp. 

Uf^ier  Matiantango  T«^ 

r«i  Diet/Terrace  Wl 

County— Alef^iany: 
Parts 

CT.  304-305 

CT.  401 

CT.  S01-S04 

CT  508-509 
Homewood-Brmtiton 


02 


02 


Buck  Twp. 

Faster  Twp  (E  Portion) 
WMta  Haven  Boro. 
County— Monroe: 
Partr 
Coolboug*«  Twp. 
TObytianna  Twp. 
TunWiannock  Tm^. 
Kisttt  VallBy.. 


01 


02 


County— Armstrong: 
Parts: 
ApoltoBoro. 
Bathe)  Twp. 
Buret  Twp. 
Gilpin  Twp. 
Kialiiminetas  Twp. 
LaachlMrg  Bora 
N.  MpoloBoro 
PsfttsTwp. 
South  Bend  Twp. 
County— Westmoretand 
Paris: 
Allegheny  Twp. 
Avonmore  Bora 
B<«Twp. 

E.  Vandergrm  Boro. 
Hype  Part<  Boro. 
OMahomaBoro. 
Vandergnft  Boro. 
W.  Leachtxirg  Boro. 
Washmglon  Twp. 

LxMMr  N.  Philadelphia..-. 

County— Ptnladelphia: 


02 


Ba«Twp. 

BumsidaBaro. 

BurnaidaTwp. 

Ferguson  Twp  (W.  *.) 

Qwenwood  T»^. 

MahalteyBoro 

N-.  Washmglon  Bonx 

NawburgBoro 

County— Indiana: 
Parts: 
Banks  Twp.  (E.  V>) 
Qten  Canvbel  Bora 


County— Allegheny: 
Parte: 
CJ.  2101-2103 
CT.  2106 
CT.  2201-2202 
CT.  2502 


Degree 

ol 

shortage 

group 


01 


County— Tioga: 
Parts: 
Jackson  Twp. 
Ipmronce  Twp. 
tawrenoeviie  Boro 
MMwfieUBoro 
RctMnond  T^mq. 
flasewlle  Bora 
Rutland  Twp. 
Sullivan  Twp. 
Tioga  Bora 
Tioga  Twp. 
Mwtua/BelmonL. 


02 


CT.  125-142 
C.T.144-157 
C.Tie2-169 
MahaWey 


02 


01 


County-Philadelphaa: 
Parts: 
CT.  90-91 
CT.  106-110 

Marfcleysburg 

Courily— Fayette: 
Pwts: 
Henry  Clay  Twp. 
Marttieysburg  Boro. 
OhiopyleBoro. 
StenMrdTwp. 
Wharton  Twp 

McKees  Rocks-Stowe 

Countyk— Allegheny: 
Parte: 
C  T.  4621  (Stowe  Twp) 
C  T.  4626  (Stowe  Tiwp) 
CT.  4637-4639  (McKees  Rocks  Boro.^ 

MWontmai 

Counlys— Dauphin: 
Parts: 
BenystxKg  Boro 
Elcabethville  Boro. 
Qratz  Boro. 
HjMaxBoro 
HrtlaxTwp. 
Jackson  Twp  (W.  •'4) 
Jettorson  Twp.  (W.  H) 
LykensTwp. 
Mtftlm  Twp. 
Milersburg  Boro. 
Reed  Twp. 
Upper  Paxton  Boro 
Washington  Twp. 
Wayne  Twp. 
Couiny— Northumberland: 
Parts- 
Lower  Mahanoy  Twp.  (S.  V<i) 

Morwoe/Hoxen _ 

Courity— Luzerne: 

Parts:  Haney's  Lake  Boro. 
County — Wyortwig: 
Parts: 
Fortiston  Twp.  (S.  \) 
Morwoe  Twp. 
^tor1t¥Iloreland  Twp. 
NoKan  Twp. 
Montrose  (Area  14) 


02 


02 


02 


02 


02 


03 


03 


Federal  Register  /  Vol.  52.  No.  221  /  Tuesday.  November  17,  1987  /  Notices 44035 


PRIMARY  CARE:  Pemwylvanto— Continued 

Service  Area  UsUng 


Senrice  area  nama 


County— Susquehanna: 
Parts 
Auburn  Twp. 
Biidgewalar  Twp. 
Brooklyn  Twp. 
Dimack  Twp. 
Forest  Lake  Twp. 
Franklin  Twp. 
HwtordTwp. 
Hop  Bottom  Bora 
Jessup  Twp. 
LathropTwp. 
Lenox  Twp. 
Ut>erty  Twp. 
Montrose  Bora 
Rush  Twp. 
Silver  Lake  Twp. 
SpringyiMe  Twp. 
Moscow. 


County— Lackawanna: 
Parts  CT  lie 
Pant:  CT  120 
Mt  Pleasant  Mills  Middleburg- 
County— Juniata: 
Parts: 

Monroe  Twp.. 

Susquehanna  Twp. 
County— ^Snyder. 
Parts: 
Beaver  Twp. 
Beaverlown  Boro. 
CenbeTwp. 
Chapman  Twp. 
Franklin  Twp. 
FreeburgBora 
MNMeburg  Boro. 
Perry  Twp. 
Union  Twp. 
Washington  Twp. 
Wast  Party  Twp. 
North  Adams.. 


Degree 
ol 


group 


02 


02 


PRIMARY  CARE:  Penn*ylvanto— Continued 

Seivtee  Area  Using 


Senrk:aarae  nama 


County— Adams: 
Parts: 
ArendtsviNe  Boro. 
Bendersville  Boro. 
-    Biglennlle  Boro. 
BunerTwp. 
Huntington  Twp. 
Menaaon  i  wp. 
Tyrone  Twp. 
Yorti  Springs  Boro. 

Northern  Lstnnon 

Oxmty— Lebanon: 
Parts: 
Bethel  Twp. 
CoWSphngTwp. 
East  Harxjver  Twp. 
Jonestown  Bora 
Swalara  Twp. 
UrtonTwp. 

Northern  Wayne 

County— Wayne: 
Parts  Buckingham  Twp. 
Damascus  Twp. 
Lebanon  Tiwp. 
Manchester  Twp. 
Mt  Pleasant  Twp. 
Preston  Twp. 
Scott  Twp. 
Starrucca  Boro. 

Perns  Valley 

County— Centre: 
Parts 
Center  HaH  Boro. 
Greg  Twp. 
Haines  Twp. 

IWHVS     I  r^p. 

MiNheim  Boro. 
Perm  Twp. 
Potter  Twp. 
Punxsutawnay 


03 


02 


02 


03 


03 


Courtly— Armstrong: 

Parts:  fledbank  Twp.  (Eastern  H) 
County    Indiana: 
PartK 

Banka  Twp.  (Western  %) 

Canoe  Twp. 

Northern  Mahoning  T«»p.  (Northern  M) 

SmKfksburg  Boro. 

Waat  Mtfiomng  Twp.  (E.  ^) 
OoiMty-Jettecaon: 
Parts: 

Beaver  Twp.  (Southern  Vk) 

Ba«Twp. 

Big  Run  Boro. 

GatkMTwp. 

Hentiarson  Twp. 

McCalmonI  Twp, 

OfevarTwp. 

Perry  Twp. 

Porter  Twp. 

Pinsutawney  Boro. 

FNnggoUTwp. 

Timbkn  Boro. 

wormvne  aoto. 

Young  Twp. 
Renovo 


County— Clnton: 
Parts: 
Chapman  Twp. 
East  Keating  Twp. 
(jruganT*^ 
UMyTwp. 
NoyasTwp. 
RanovoBoro. 
South  Renovo  Bora 
ReynotdsvUle.. 


County-Jafteraon: 
Pwts: 

Knox  Twp.  (E  V,) 

Pine  Creek  Twp.  (E  H) 

Reynoldswile  Boro. 

Washington  Twp.  (S.  W) 

WInalow  Twp. 

S.  CenM  CtemHeU 

County— Cleerfield: 
Pwtc 

Beccaria  T«rp. 

BiglarTwp. 

Cheat  Twp. 

Coalport  Boro. 

Glen  Hope  Bora 

GutchTwp. 

Irvona  Boro. 

Jordan  Twp. 

Ramey  Boro 

Westover  Boro 

Shamokin- 

County— Cokimbia: 


Dagraa 

ol 

shortage 

group 


02 


02 


Cleveland  Twp.  (S  H) 
County— Northumbertand: 
Pwts' 
Coal  Twp. 
Kulpmont  Boro. 
Mahon  Heights  Bora 
ML  Carmal  Twp. 
RalphoTwp. 
Shamokin  (3ty 
ZatbeTvrp. 

Stiinglehouse 

County— McKean: 
Parts: 
Ceres  Twp. 
County— Potter 
Parts: 
Clara  Twp. 
Genesee  Twp. 
Oswayo  Boro. 
Oswayo  Twp. 
Pleasant  Valley  T«vp. 
Sharon  Twp. 
Shinglehouse  Boro. 
Snow  Stioe _ 


PRIMARY  CARE:  Penntytvanto-Continued 

Semoe  Afee  Ustng 


Sennoe  araa  name 


County— Centre: 
Parts: 
Boggs  T«p  (&  S) 

BumsideT«Kp. 
Curtin  Twp.  (E.  Vt) 
Snow  Shoe  Boro. 
Snow  Shoe  Twp. 
Union  Twp.  (S.  K) 
UntonviHaBoro 
County-CtaarMd: 


Cooper  Twp.  (N.  H) 

Covington  Twp. 

KarthausTwp. 

South  Phtedelphia 

County-PNIadelphia: 
Parts: 

CT  13-14 

CT  19 

CT  20-22 

C.T33 
Southern  Erie 


County— Erie: 
Parts 

AliionBoro. 

Conneaut  Twp. 

Oanesville  Boro. 

Elk  Creek  Twp. 

FrankknTwp. 

PlalaaBoro. 

Springfield  TwQ. 

Southern  Indiana 

County— Indiana: 


03 


03 


02 


Boro. 
Black  Lick  Twp. 
BtMswIle  Boro. 
BivralTwp. 
Conamaugh  Twp. 
East  WhaaltiaM  Twp. 
Jacksonville  Boro 
SaKsburg  Boro. 
West  WheatMd  Twp. 
Young  Twp. 

Southwest  Pittsbixgh 

County— Allegheny: 
Parts 
CT  2001 
CT  2004-2006 
CT  2013-2016 
C.T2fl05 
CT  2807-2812 


Degree 

ol 
shortage 

group 


04 


04 


03 


County— Fayette: 
Parts 
Faitcl<ance  Boro 
Franklin  Tv^. 
(jeorgeaTwp. 
Luzerne  Twp. 
ManaNan  Tv^. 
North  Umon  Twp. 
Redstone  Twp. 
Smrltifield  Bora 
South  Umon  Twp. 
Uniontown  City 

Upper  N.  Phtedelphia 

County— Philadelphia: 
Parts: 
CT  170-176 
CT  195-205 

Valleys  Community 

County— Frankkn: 
Parts 
Fannet  T«p. 
Metal  Twp. 
Welsh  Mountain 


01 


County— Lancaster 
Parts: 
Caernarvon  Twp. 
Earl  Twp. 
East  Earl  Twp. 
SaksiMry  Twp. 
Wast  Philadelph*. 


02 


04 


04 


04 


02 


01 
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PRIMARY  CAR& 


°*fr 

^•^"""^ 

shertaga 

group 

C.T.  M-96 

C.T.  100-105 

C.T.  111-113 

Wi>.M^ 

02 

Coiwur  Poini. 

Putt: 

HwtMin  Twp.  (M) 
CmMr-TogK 

PMK 

BnokMOTap. 

CMh«nT«9.(M) 

C%iMrT«ip.(S) 

w»miw  Olio. 

VMMMdTwp. 

03 

CnaNr-Voffc: 
PMK 

CT.  1-3 

CT.  5 

CT.  7 

CT.  10 

CT.  15-16 

PRIMARY  CARE: 

Populmion  GnMp  UsHHf 


PopiMion  group 


MedctMf  Elig.  Pop. — Shvon/raiiui.. 
CourHy    MotCT. 
Pvis: 
FaratOty 
ShwonOty 

MedfcaidEkg.  Pop.— €na  City 

CounHn    Die: 


EriaCity 
Mwfeaid  Etg.  Pop.-€.  Utarly.. 


CT.  MW 
CT  100S-1007 
CT.  1104 
CT.  1109-1110 
CT.  1W1-1204 
CT.  1200 
Span  Spk.  Pap.-S.E 


a»y. 


C.r  8-9 

CT  15-16 


Oegrea 
o» 


«R>up 


04 


03 


01 


County 


Population  Group:  Pov.  Pop— Cast 
14.. 


PopuMon  Group:  Pov.  Pap.-W.  WaHington. 


Degree 

ol 

shortage 

group 


01 
02 


PRIMARY  CARE:  Rhode 

Sunioa  Aiwa  Uttiig 


Oa«e 

Serwcearea  name 

shortage 

group 

03 

Parts: 

CT.  106-111 

CT  149 

CT.  151-154 

CT  161 

CT  164 

Nuittiwoil  Providence .....^.......^...w.               i 

02 

County— ProvKlenoe. 

Parts: 

BurriNvitle  Twn. 

FoalerTtm. 

Gloucestar  Ttwi. 

MnrttTwnil  Wnnnnnrttflt                         . 

01 

County— ProvkJenoe: 

Psrts: 

CT  172 

CT.  174 

CT   178 

CT  178-183 

PRIMARY  CARE:  RtKXte  Isiantf 

Paputaton  Group  Liming 


CAWC  nUeO  llMwrf    CWHinued 

6fB<f^tjMing 


Population  ^OM^ 


County    Providenco: 


CT.  2-14 
CT.  18-20 
CT.  22 
CT.  25-27 
CT.  30-31 
C.T36 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Rhode  Istand 

FacMy  UsUng 


FadMy  name 


Med/MaK  Secuitty  mat  (Cranston^.. 
County— Providence 


Degree 

ot 

shortage 

group 


03 


PRIMARY  CARE:  South  CaroHna 


County  name 


;  Ware  Shoals/Pnnceton... 
:  Calhoun  FaHs 


Population  group 


PRIMARY  CARE:  Rho* 


County  name 


PupiJiluii  Group:  Po*.  Pop.— artstol/C.  nioiA- 


fHjpMlalui'i  Giai^  Pwr.  Pop.— Kent  Co- 


l>Bpi<sfcn  Group:  Po*.  Pop.— €asl 

14 


Papi<alen   Group:   Pov.   Pop.— CenkM 
dance - - 


01 
04 

01 

03 

02 
01 

01 

04 
03 


Po».  Popt— Bris»ol/E.  Providence. — 
County— Bnstol: 

Parts  Bnstol  Tumi. 
County — PrtJvidence: 
Parts: 
CT  101.01-101.02 
CT  102-104 
CT  105.01-105.02 
CT  106 
CT  107.01-10702 

Pov.  Pop.— East  Washington  14 _ 

County    Noioport 

Parts  Jamestown 
County— Washington: 
Parts 
Naraganselt  Twn. 
Ncfth  Kingstown  Twn 
South  Kingstown  Twn. 

Pov.  Pop. — Kent  Co 

County— Kent 

Pov.  Pop.— W  Washington... 

County— Washington: 
Parts 
Charlestown  Twn. 
Exeter  Twn. 
Hopkinton  Twn. 
Richmond  Twn. 
Waaterty  Twn. 
Pov.  Pop.— Canteral  Providence 


Oegiee 

ot 
shortage 

group 


01 


01 


04 
02 


04 


Abiieville: 

Service  Aree:  \ 

Service  Area:  I 

AHendale:. „ - 

Anderson: 

Facility!  Perry  Corre.  Inst 

BamweH- _ - 

Beautort 

Service  Aree: 

O6IVIC0  ftlwfl.  I 

Berkeley- 
CaRMun... 


:  Sheldon...._ 
:  St  Hetow.. 


Charteslon: 

Service  Area: 

Service  Area: 

PopuMon 
Ctiarleslon. 
Chester 

Service  Area: 
Chesterfield: 

Service  Area: 

Service  Area: 

Clarendon 

Oarlinglon: 

Service  Area: 

Dmon 

Dorchester 

Service  Area: 

Fairfield.- 

Florence 

Service  Area: 
Georgetown 

Servico  Area: 
Greenwood: 

Service  Area: 


McClellanville/Sampil^Santa»- 

Sea  Island 

Group:      Pov.      Pop.- 


Richburg.. 


Sandhills 

Sociely  Hm.. 


Society  Hil.. 
St  George.. 


Olanta 

McCteNanville/Sampit/Sanla*.. 
Wwe  Shoals/Pnncetoa 


Degree 

o» 

shortage 

group 


Hony: 

Service  Area:  Little  River 

Service  Area:  tons 

Jasper — .. _ 

Kerstiaw: 

ServicsArea:  Belhune/Mt  Pisgah 

Lancaster 

San/ice  Area:  Heath  Springs 

Laurana: 

SarviMArea:  Ware  Shoats/Princelon.., 

Lenngton: 

Service  Afee:  Batosburg......„ 

Servio»Area:  PaliorvSwansea ~. 

McCorvmak « „........*. 


Service'  Area:  Bntlons  Mack 

Martwro - 

Orangetxirg: 

Service  Area:  Eastern  OrangelMjrg.. 


03 
02 
03 

03 
03 

01 
01 
01 
02 

01 
02 

03 

04 

02 
01 
02 

01 
04 

03 
03 

01 

01 

03 
04 

01 
03 
04 

01 

04 

02 
03 

03 
03 
03 

01 
04 

04 


^Feiioral  «egigter  >/  Vol.  52.  Na  221  /  Tueaday.  November  17.  1987  /  WotioeB 


44037 


PRIMARY  CARE:  South  Cwelina    Gowiniied 

CouMyname 

°^ 

group 

fiK'tilBiid: 
Service  Area:  Eastover... „,. 

01 
03 
03 
03 
03 
03 

01 
02 
021 

Facility:  Central  Corr.  Inst „ 

FadMy:  Kirkland  Corr.  lnal.-„ _ 

Faculty:  Manning  Corr.  mat. 

Faculty:  Women's  Corr.  Inst _.           j 

Saluda _ 

Sumter 
Saraice  Aran- niMla             

Union . 

WiNiamatevg.  .._ 

PRIMARY  CARE:  South 

Sentf  Aaa  Uatng 


Service  area  name 


Batesbutg/LeeeviNe 

County— Laxinglon: 
Parfs 
Batesburg^^esvWe  CCO 
GitieitCCO 
BethuneMt  Pisgah.. 


County-Kerahaw: 
Parts: 
BelhuneCCO 
Mt  Pisgah  ceo 
Bfittons  Meek 


County    Marion: 
Parts 
Britons  Neck  ceo 
Centenary  ceo 
Calhoun  Falla 


County— Abbeville: 
Parts 
Amreville-Lowndoavilo  ceo 
Ctlhoun  FaKs  ceo 
Eastern  OrangetNirg.. 


County— Orangeburg: 
Parts 
Bowman  ceo 
ENeraeCCO 
EutevilleCeO 
HdHyHMCCO 
Vance  ceo 
Eastover  _ 


County-RicNand: 
Parts 
Eastover  ceo 
Hopkins  ceo 
Heath  Spiings.. 


County— Lancaster 
Parts 
He«h  Springs  eCO 
KenhawCCO 

Little  River 

County— Horry: 


ED.  680-684  (Little  River  CCO) 

ED  689  (Longs CCO) 

E.a  603  (Longs  CCO) 

E.O.  775  (Conway  East  CCO) 


Loris 

County— Horry: 
Parts 
E.O.  690-682  (Longs  CCO) 
ED.  694-605 (Longs CCO) 
EO.  726-727  (Aynor  CCO) 
E.O.  730-731  (Aynor  CCOI 
FloydsCCO 
LoitsCCO 

McClellanMae/Sampit/Santee 

County— Ctwleston: 
Parts 
C.T50 
County— Georgetown: 
Parts 
E.a  324-327  (S8rr«)II.Sanlae  CCD) 
Olanta....- 


of 
Aotttga 

ffoup 


03 


01 


01 


02 


04 


01 


04 


01 


03 


Ot 


01 


PRIMARY  CARE:  South 


Setvteei 


County— Fkiranoa: 
Parts 
Okniaceo 
SanHsCCO 
County— ^umiar 
Parts 
Slik)hCCO 

Pekon-Swanaaa 

County    Lawngtoa 
Parts 

E.O.  726-728  (Swwtaea  CCO) 
E.O.  729A  (Swansea  CCO) 
E.O.  730-731  (Swmee  CCO) 
E.O.  736-739  (Pekon  CCO) 
Pelion  Twn. 
vaanaaa  Twn. 
Richburg.. 


County^-Chesler 
Pwls 

E.D.  397-396  Part  Chester  CCO 
E.O.  402  Part  Chester  CCO 
E.O.  406  Pwt  Chester  CCO 
Giaat  Falls  CCO 
LandsioidCeo 
RtthburgCCO 


County— Chestet«aU: 


(x:o 

CCO 
CCO 


Sea  Marti 

County— Charlealon: 
Parts 
Eiisto  Wand  CCO 
Jaawa  Mwid  CCO 
Johns  Mand  CCO 
Wadmalaw  Mwid  CCO 


County-Beaufort 


ShaldonCCO 
Sociely  MR.. 


County— CheslerfiaU 
Parts 

E.a  0461  (Cheraw  CCO) 
E.D.  0463  (Cheraw  CCO) 
County— Oarlinglon 
Parts 
E.D.  0560-0564  (Sociely  HM  CCD) 
St  George.. 


County— OorchasMr 


St 


HaHeyvHle  CCO 

HsVVWMW  w^V 

Ridgavile  CCO 
StSeoigeCCD 


County    Beaufort: 


St  Helena  CCO 

Ware  ShOBls/Princelon- 
County— Abbevilla: 


OonaMsCCO 
County— Greenwood: 
Parts  Ware  Shoals/Town  In  WS 
CCO 
County— Laurens 
Parts 


Dagraa 

of 

sliortage 

group 


03 
03  ! 


04  I 


02 


02 


01 


01 


03 


01 


03 


SeUlh'CawIlM    CerHinued 

SaiviOB  Arm  umng 


Service  area  name 


PrtnoamOCO 


Degree 
ol 


9>0XP 


ROUtAAV  eiAOf-  rniiili  ^ei  nllne 

Papulaoon  Ocaip  tmtKf 


Population  giui^) 


ftov.  Popi    ffaninai*a 

County   Chartaaton. 

Parts 

CT  1-18 

CT.  33-37 

CT  41-45 


02 


PRIMARY  CARE:  South  CaroHna 

racmyUttng 


Cankal  Cbir.  mat.. 

CouMy— RicM«>d 
KMdandCorr.  hial... 

Counly~4whtand 
Mannvig  Cot.  Inti .. 

-County    nieWand 
Rsny  Coir.  kiM 

County— Andwton 
Moffwn'st  Con.  InM...., 

-County— RicMMd 


of 

ortai 
group 


03 
03 
09 
03 

03 


PRIMARY  CARE:  Sooth  Dakota 


County 


Service  Ares  Weaainglon  Springs.. 


Brown. 
-SeraiceAiea: 
Seniio»Area:  Etendata/Edgafy  (N0/S8I- 


Sar^AoeAfas  Weisiriglon  Spririos — 
Butte: 

Service  Arss  Newia8 .........  i    i        « 

Can^Aelk 

Sentoe  Ares  Eutakameneid/taale.. 

Clark 

Oar 

Ares  Bereafonl/Alcaalsr 


Coraort: 


Sanrioe'Aras  McLaygMin.. 


Servioe'Araa:  Hot  Springs- 

Dey 

Deuel: 

Sen«oe>Arsa:  Canby- 


SendoeiAiaa:  Clearlaka.. 
Dewey: 
Seraioa'Araa:  Eagle  Butte.. 

Servioe'Area:  Isabel 

Edmunds 

Senfice'Araa:  Bowdto 

Sentce-Ares  Hovan 

Seivica'Area:  Hoi  Springs 

Faulk 

(jrant 

Service 'Ares  Ma)ank...»_»... 


D4 
02 

01 
02 

03 

01 

04 
Ot 

02 

01 
03 
01 

04 
02 

04 
01 

01 
01 

03 
Ot 

04 
04 

04 
M 
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Federal  Register  /  Vol.  52.  No.  221  /  Tuesday.  November  17.  1987  /  Notices 


f^Jewfl  Re^er  '/  Vol.  82.  No.  2a  /  Tueflday.  November  17.  M87  j  Notices 44B99 


PRIMARY  CARE:  South  Dakota-Continued 


Degrwi 

Courtly  name 

o( 
shortage 

9«*P 

HMkon: 

04 

01 

Hanson: 

Swvm  Aim- Salem 

03 

Hwrfng 

01 

HydK 

Sanina  Araa  GaMytrtmrg 

02 

^  a  M  _..■■.■      *  -  ■-  ^       1  fc  i.^  ^  ri  ■  * 

01 

Jackaon 

S»»«e  Af>«  K^MloM                                                 , 

04 

JacliioHi 

04 

Jerauld: 

^arvii  a  I'Nraa'  VMeaainalon  Sonnaa» 

03 

Jonaa _  _ _..     _ 

02 

Ijncoet: 

$*"*«  *f*a-  fVww'o^'A'cwrtfl' 

02 

Lynw* ....... 

03 

McCook: 

Sarvira  Area-  Satam 

03 

Sarvica  Aiaa:  Eureka/Herreid/Laota..          .      . 

04 

Maisnalc 

Sarwca  Area:  Brnon „...   

01 

Moade. 

SarMoe  Area:  FmOi 

01 

MeNene 

04 

Mmar         

01 

Un<Hy 

02 

S<pniiC«  Af^M' ■'K'P            

04 

Perliina: 

$4n.<«  4nn' Farth         _           , 

01 

03 

Ponar 

Sarvica  Area:  GaOyiijurg „_. 

02 

J^MMfs  Ant'  HO"*"                            .... 

01 

Roberts: 

Sarvica  Area:  Milbw* 

04 

Sarwca  Area:  Orterwila 

04 

Sanbom 

Sarvica  Area- Wesaingion  Spring*  ., 

03 

Shannon 

01 

Sully: 

Service  Area;  (VWyirtMry  .,. 

02 

Tn*t                                       

01 

Tripp: 

04 

Union: 

Service  Area:  Berestord/AlcesMr — 

02 

Sanice  Area:  Elk  Point   ...  ......   ...  

01 

Walwurl'L 

03 

01 

Ziebach: 

Serv^  Afea*  Fagle  Butte 

01 

SarvK*  Area:  FaMi .                          ....._ 

01 

Semca  Area:  Isabel    

01 

PRIMARY  CARE:  South  Dakota 

StTKe  Ana  Using 


Sflwioearea  name 

Degree 
ot 

shortage 
group 

02 

County-Oay: 

Parts:  Olenieood  Tuiip. 
County— imcoki: 
Pwts: 
BerestordOty 
Brooklyn  Twp. 
Pleesani  T«»p. 
County-Unwn: 
PartK 
AlCMMrCHy 
Ak:esterTwp. 

Big  Spnng*  T«(p. 
Emmet  Top. 
Prame  T«ip. 
Virginia  Tvip. 
Bowdte..     - 

03 

PRIMARY  CARE:  South  Dakota— Continued 

Servioe  .Vaa  UsDrip 


Service  area  name 


County— Edmunds: 
Parts: 

BoiMleCity 

BowdtoTimp. 

Ctoyd  Valley  T«^ 

Cottonwood  Tv^ 

GlenTvip. 

GtoverTwp. 

Hosmer  CHy 

Hosmer  Twp. 

ModenaT«4>. 

OttsssaTwp. 

RoecoeCily 

Sangamon 
County— Walworth: 
Parts: 

E.  Walworth  Unotg.  (N.^) 

JavaCtly 

SelbyCity 

Britton ...................... 

County— Brown: 


HedaOty 
HedaTwp. 
Lansing  Twp. 
N.  Detroit  Twp. 
Portage  Twp. 
S.  Detroit  Twp. 
County-MmhaK 

Canby 

County— Oauet 
Pwts: 
Gary  City 
Herrick  Twp. 
Oeertake 


County— Deuel: 
Parts: 
AMamontCity 
Altamont  Twp. 
Antelope  Valley  Turp. 
Astoria  City 
Btom  Twp. 
Brandt  City 
Brand!  Twp. 
Clear  Lake  CHy 
ClaartakeTwp. 
GlenwoodTwp. 
Goodwin  City 
GootKninTwp. 
Grange  Twp. 
HevanaTwp. 
HidewoodTwp. 
Lowe  Twp. 
NordenTwp. 
Portland  Twp. 
Rome  Twp. 
Scandinavia  Twp. 
Toronto  Twp. 
Eagle  Butte.. 


Degree 

of 
shortage 

group 


01 


04 


01 


County— Dewey: 
Parts: 

Eagle  Butte  City 

North  Dewey  Unorg.  (S.  H) 

North  Eagle  Butte 

South  Dewey  Unorg.  (&  Vt) 
County— Ziebach 


South  Ziebach  Unorg.  (E.  Vi) 

Elk  Point 

County— Uniori: 
Parts: 

Brule  Twp. 

Civil  Bend  Twp. 

Elk  Point  City 

Elk  Point  Twp. 

Jefferson  City 

Jefferson  Twp  (N.  Wl 

Richland  Unorg. 
Ellendale/Edgely  (ND/SD)....~ 


(N.  V4) 


PRIMARY  CARE:  South  Dakota— Continued 

Sanice  Ant  UUng 


Service  area  name 


County— Brown: 
Parts: 
Allison  Twp. 
Frederick  Twn. 
Frederick  Twp. 
Groenkeld  Twp. 
Liberty  Twp. 
Osceola  Twp. 

Palmyra  Twp. 

.»•  .  .     .  ^ 
rflcmano  iwp. 

SavoTwp. 

Eureka/Herreid/Leola.... 
County— Campbell 
County— McPtwrson 

Faith  ..„ — 


01 


01 


02 


Courtly    Meade: 
Parts: 

Eagle  Twp. 

Faith  CHy 

Howard  T»»p. 

North  Meade  Unorg. 

Union  Twp. 

Upper  Red  Owl 
County— Peikirts: 
Parts: 

Ada  Twp. 

Antekipe  Twp. 

Beck  Twp. 

Brushy  Twp. 

Chance  Twp. 

Chaudoin  Tmip. 

DueNTwp. 

EnglewoodTv^ 

FoaterTwp. 

HaNTwp. 

Highland  Twp. 

Lane  Tree  Twp. 

MaNbyTwp. 

Martin  Twp. 

MoreauTwp. 

S.W.  Pertiins  Unorg. 

South  Perkins  Unorg. 

VickersTwp. 

VroomanTwp. 

WeNsTwp. 

West  Central  Perkins  Unorg. 

Weet  Perkiits  Unorg. 

Wyandotte  Twp. 
County— Ziebach: 
Parts: 

Dupree  Unorg. 

DupreeCHy 

North  Ziebach  Unorg.  (W.  ^) 

South  Ziebach  Unorg.  (W.  Vt) 

Gettystxirg ~ 

County— Hyde: 
Parts: 

North  Hyde  Unorg. 
County— Potter 
Parts: 

Central  Potter  Unorg.  (S.  H) 

East  Potter  Unorg.  (S.  Vi) 

Gettysburg  CHy 

Lebanon  Twn. 
County— Sully: 
Par«i: 

Agar  Twn. 

East  SuNy  Unorg.  (N.  V%) 

OnidaCity 

West  SuNy  Unorg.  (N.  W) 

Highmore 

Courtly— Hyde: 
Parts: 

Central  Hyde  Unorg. 

Crow  Creek  Unorg. 

Dewey  Twp. 

Highntore  CHy 

Valley  Twp. 

Washington  Twp. 

WiHiam  Hamitton  Twp. 

Hot  Spnngs ..._ 

Courtly— Custer: 
Parts: 

Buffak)  Gap  CHy 

Unorg.  East  Custer  (S.  v;) 

Unorg.  West  Custer  (S.  %) 
County— Fall  River 
Hoven 


Degree 

of 

shortage 

group 


04 
01 


02 


01 


Degree 

Service  aree^itimB 

of 
short^ie 

group 

County— Edmunds: 

Parts: 

HHsMaTwpL 

HedsonTwp. 

Madison  Twp. 

County— Potter 

^mts: 

Center  Potter  Unorg.  (N.  <4> 

e..  PfAm^tmm^m-'mi 

Hoven  Twn. 

TMstoy  Twn. 

Cbunty-Walworth: 

■Vmm.    - 

'AkaskaCHy 

U'Weiwerth  Unorg.  l&'K) 

LawryClly 

W.  Walworth  Unorg.  (S.  \k) 

taabol 

01 

County— Corson: 

Part* 

Ftirvimir  Twp. 

Pteaaant  RUge  Tap 

County    Dewey 

Part*: 

Istibel  QHy 

SeutKHewatUnw^'tH^i) 

Timber  lake  Oty 

County— .Zlebacte 

Kadoka.. _ j; 

04 

County-vtackson: 

Parts: 

DwnBrv  iwn. 

East  Jacfcsan  Unorg.  (S.  %» 

East  Washabaugh  Unorg. 

lrMriorTt«n. 

h«eriorTwp. 

Kadoka  Twn. 

WW  Twp. 

WtestWashabawh  Unorg. 

WlBtaTwp. 

03 

County— Corson: 

Pais: 

Caster  Twp. 

Detaneylwp. 

Gland  Valey  Twp. 

Lake  Twp. 

Ponaaf  Tii^p. 

Pwina'Viaw  Twp. 

niywsijB  Twp. 

RdMngOramTwp.                                  ' 

Sherman  Twp. 

Tkunder  Hawk  Twp. 

Twin  Butte  Twp. 

WWaugaTwp. 

Wt9st  Corson  Unorg. 

Parts: 

Aaderson  Twp. 

Barrett  T««p. 

BlMnTwa 

Bison  Twp. 

BentckTwp. 

CashTw^L 

Castle  Butte  Taip. 

CleikTa^. 

De  Witt  Twp. 

Duck  Creek  Unorg.                                       > 

cMi  r^MHna  vnapSi 

04 


01 


PfWMMVCMie:  South  Pifcota    Continued 

Sentee  Ana  LMng 


Service  area  name 


Flat  Creek  Twp. 

Fredkmd  Twp. 

Gtando  Tmfii. 

urSHv^tear  Yi^. 

Horae  Creak  Twp, 

Hudgins  Unorg. 

kttfependortce  Twp. 

Lammon  CHy 
.UbertyTwp. 
'Lincoln  Twp. 

Marsneeio  Twp. 
Meadow  Tm^ 
Pleasani  Valley  Twp. 
Plateau  Twp. 
Rainbow  Twp. 
Recktord  Twix 
Scotch  Cap  Twp. 
SaimTwp. 
SHneyTwp. 
SiroolTwp. 
TialTwp. 
VMTwp. 
Viang  Twp. 
WMe  Butte  Twp. 
WMe  Hill  Twp. 
WMneyTwp. 
VMIson  Twp. 
McLaugNm.. 


County— Corson 
PwlK 
Cadillac  Twp. 
CaiMral  Corson  Unotg. 
Utiooln  Twp. 
MahloTwp. 
IMcLaai^Cily 
McLauglin  Twp. 
NE.  Corson  Unorg. 
r  Twp. 


County— Grant 


Adams  Twp. 
AftanTwp. 
AtweTwtv 
Bloonning  Valey  Twp. 

Georgia  Twp. 

(Slant  Center  Twp. 

rafeeinT«ip. 

UBoMTwn. 

LuraTwp. 

Madison  Twp. 

M^iNt  Twn. 

MazeppaTwp. 

wflHPQaa  1^1^. 

MMaankCHy 

OacekMTwp. 

Stockholm  Twn. 

StodtholmTwp. 

SIrandborg  Twn 

TnyTwp. 

Twin  Brooks  Twn. 

Twin  Brxx>ksT«ti. 

Venton  Twp. 

County— RottertK 


GarfieMTwp. 
iT>Mp. 


County— Butte: 


Cottonwood  Twp. 


Newell  Twn. 
Urtion  Twp. 
▼ale  rwp. 


Dounty— Grant 


e(B.Stane  Cliy 
BtB  Stone  Twp. 
County— Roberts: 
Partt:  LockwoodTwp. 


Degree 
ol 


group 


01 


04 


01 


04 


04 


PRIMARY  CARE:'  South  Dakota — Continued 

^9ntca'Ana  IMktg 


Servk»  aiaaiwn* 


County    Haakon 
County— Jackson: 


Cottonwood  Turn. 
E.  Jaakaaa  UaeiB.  (tHit 
GrandviewTwp. 
wlMnDr  Ten. 
'Inlenor  Twp. 
Jewott  Twp. 
una  BuHalo  Twp. 
'MM.  Jaeibsen-  Uaai^ 
WMaTwp. 
County— Pertninglon: 


AMI  Twp. 
oaomia  vncF^. 

Ceder  Butts  Twp. 

UMywnna  rtR^. 

Cansto  ^Np. 

CnokadCraak  Twp. 

Dii3!ail  Oanjfon  Unor^ 

Fawiaw'^ip. 

Mat  ^RRIa '  n^. 

Haron  rwp. 

imiBy  ni^. 

Late  Greek  Unorg 

Lake  Flat  Twp. 

LaRaTilll  n^i. 

NjC  ^anninQKon  unof^ 

Owanka  Tv^. 

Pano  pap. 

Qainn  "^ivn. 

Oann  Tv^. 

nflinif  Oravk  nNp. 

Scene  Twp. 

Swyna  rwp. 

sannyB0a  rv^. 

WW  Twn. 

nSStS  T4M. 

Maata  n^. 

-Salem 

County— Hanaon: 
Parta: 
C#yailun  nap. 
Eray  ^ap. 
rtfmar  Twn. 
SpnnQ  una  ^i^ 
Tsytor  ^ap. 
CoofHy— mcttwk 
^  WesalnQlon  Sfwhiya  — ».«.«_.....« 
County— Aarerm: 


BelfordTwp. 

CeoperTwp. 
CfralaitjKeT^ 
EarakaTwp. 
MfaMaei  liap. 
Galas  Twp. 
Haopar  Twp. 
LttsTwp. 
PMsHna  Ti^>. 
PfttienTwp. 
PtanMrAon'ORy 
PMnMnion  Tii^p. 
Plaaaant  Lifca  Twp. 
Pteaiam  Vaiay  Twp 
While  t«eClly 
inMlB  LSka  Twp. 
County-eulfato: 


Ekrira  Te^ 

S£.  nfflito  t^noig. 
County— JerauU 
County— Sartwii. 
Parte 

flofd  T^ap. 

Jjckion  Twp. 

LagenTwp. 

OneMi  ^ap. 

Sivar  Creak  Twp. 

Twin  Ijka  Twp. 

Union  Twp. 

W^nen  i\ep. 

Woonsocket  CMy 

Wtxjnsockat  Twp. 
*  Winner /WnMs  nlvsr ..»».__ 


Degree 

ol 

sivxtage 

group 


m 


03 


04 
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PfWiARY  CARE:  Soutt)  Dakote-Continued 

Smw»  Ant  Ustng 


Sacvio*  aiM  nam* 


County— Tfipp 


Degrae 

ol 

itiataga 

grot* 


PRIMARY  CARE:  TamWMM 


CouMynaim 


Bamon: 


Satmot  Amk  Talttsee... 


Cmwr. 
Saivica  Ai«a:  RoanMounMn- 


Claiboma.. 
Clay.. 


Cocha — 
Crockan- 


PopuMon  Groiv;  Po«  IH)p.— OMMsen  Ca , 

U0C8RJ>  ..^.. ......™..-^..^^»..in—.-^ ■■■.—  ■■—«-«■■■■  ■« ■■■■■■■■»■  ml 


Dickaon: 
Satvica  Araa:  Vaniaaf/aaydon.. 


Giaingw- 


Cfaana: 

Gnjndy 


PopuMon  Graup;  Pm. 
Hanooch  »—»—_ — _««.. 


Hwtn: 
Swviea  Ana:  SaMto- 


Oagrea 

o« 

itiortaga 

group 


PRIMARY  CARE:  TemtMSM-Ckxttinued 


County  nama 


Waaktoy: 
Sarvtce  Area;  Oukedom/Palmertville.. 


Degraa 
ol 


graup 


01 


PRIMARY  CARE:  TwMMSSM 

Senice  Ana  UsUng 


Service  area  nana 


Houalon.. 
Jackion.. 

Lake -. 

U 

L<HHa . 


Lincoln 
SafvcaAiea:  CashPoM. 

McNa^ 

Mjoon I 


Mahon: 

Moofoe 


Samoa  Area:  Vanlaar/Staydan- 
Morgwi _..:_______ 


Ctnon: 

Sarvioa  Apaft  HombaaM-SaMBUi9»»M««'<««»»< 

Cvertoo i 

Pickew ..„ 

Pc*; 

Saniea  Aiaa:  Bktandtfa/CappaMI  (6A/TN).. 


Roane: 

Sarvica  Area:  Barnard 

Rctaftaon: 

Sarvica  Area:  HigNand  Ridga- 


Sarvica  A«ea:  Eagtewla.. 
Sco«L 


Sm*i 


SjilW^fT 


Tvlon 

Tri 


Umhi... 
Vmi 


01 

01 
03 

01 
02 

01 
02 
04 
03 
04 
04 

02 
01 

01 
02 
04 
01 

01 
03 

01 
04 
09 

01 
04 
02 
02 
02 
04 
04 
01 
02 
03 

01 
04 
01 

04 
04 
04 
01 
01 

01 
02 
02 

02 
03 

01 

02 

01 
01 
04 
02 

02 
04 
04 
03 
01 
02 
04 
02 


Baileylan 

County— Greene: 
Parts:  Baileylon  ceo 

Barnard  _ 

County— Roane: 
Part*:  Barnard  ceo 
BhMTidga/CopparMI  (GA/TN)- 
Courity-Pok 

County— Andanon: 
Partt: 
Lake  CHy  West  CCO 
New  River  ceo 

Caah  Point 

County— Uncoki: 
Parte  Cash  Point/Blanctie  OCO 

Oukedom/Paknersville ■- 

County— Weakley: 
Parts: 
Chestnut  Glade-Oukedom  CCO 
Paknersville  CCO 

EagleviNe 

County— Rutherlord: 
Pwts:  Eaglavile  CCO 

HigMarwl  iMga — „..^.....«.^..»^»  mi 

County— Rotwrtaon 

Parts:  CMnda  CCO 
County— Sumner 
Paris: 
Portland  CCO 
Westmoretand  CCO 
Wh4e  House  CCO  (N.  Wt 

HoHadey..- 

County— Benton: 
Pwts:  Hoiaday  CCO 

Hombaak — Samburg . — 

County-OtMn: 
Parts:  Hombaak/ Samburg  CCO 

Roan  IMountain __ 

County— Carter 
Parts: 
Laurel  Ford  CCO 
Roan  Mountain  CCO 
Tiger  Valley  CCO 

SaNMo 

County.  Hardin: 
Part*:  SaMNo  CCO 

Talaasae 

County— Bkiunt 
Parts:  Lanier  CCO 

Vanloar/Slayden 

County— Oickson: 

Parts:  Vanleer  CCO 
County— Montgomery: 
Parts:  Paknyra/Shiloh  CCO 

I  Polk 

County-PoNc 
Psrts:  Benton  CCO 
PvksvilleCCO 


Degree 

ol 
shortage 

group 


01 

01 

02 
01 

01 
01 

01 
02 


County— Manoir 
Pwls:  WhiKMat  CCO 


01 
01 
01 

01 
01 
01 

01 
04 


PRIMARY  CARE: 

Popula»on  group 


Population  group 


Pov  Pop.— Davidson  Co.. 

County— Oevidson 
Pov.  Pop.— Chattanooga.. 


Degraa 
o« 


.youp 


02 
01 


PRIMARY  CARE:  Tenii«««e«-Continued 

ftyiulaton  STOMP  Astin; 


Population  group 


County— HamMon 
Parts: 
CT.  1-16 
CT.  18-27 
CT.  31-32 
CT.  115 


Degree 

d 

shortage 

group 


PRIMARY  CARE:  Texas 


County  name 


Anderson: 

facility:  Belo  H  Prison 

FacMy:  Beto  Pnson , 

FuaHtf.  CoftieM  Pnson .". — 

Awher 

Armstrong - „—..-......-. 

Atascosa- — 

Bandera — 

Bexar 

Service' Area:  East  Side  (San  Antonio) .-. 

Service  Area:  South  Side  (San  Antonio) :.. 

Service  Area:  Southern  Rural  Bexar  (San  Anlo- 

■     nio).... 

Senrice  Area:  West  Side  (San  Anionic^ 

Blanco...... - 

Bonlen 

Brazoria: 

Facility:  Ctemorts  Prison 

Faculty:  Oanington  Prison „___™..... 

Faculty:  Ramsey  1  Pnson ._«___: 

FadMy:  Ramsey  II  Pii*on..„ 

FadMy:  Ramsey  III  Pnsori, 

FaciMy:  Retheve  Pnson _.„. — . 

Bnscoa — . „„.— — 


Degree 

of 

sttortage 

group 


Cameron.... 
Carson. — 

Castro 

Chamber*.. 


coiMngaiworin .............. — 

Coryell: 

FadMy:  HUNop  Prison.. 
Crosby.. 


Culaerson — .- 

Dallaa: 

'  Seniica  Area:  Fair  Padi/Whrte  Rock  Creak — 

Sannce  Area:  Lisbon 

Service  Area:  Simpson  Stuart 

Service  Area:  South  DaNa* 

Serrioe;Area:  Trinity.. 


Senioe  Area:  West  Dallas 

Population  Group:  Indian  Pop— Dallas  Ft  Worth.. 

FadMy:  Parkland Mamonal  Hospital.:... — ...:-.. 

D»a<  Smith .; — 

Delta ;~- 


Dickens: 

Service  Area:  Dickens-King 

umnut: 

Service  Area:  Dimmit/Zavala.. 

Duval _ 

EM 


Service  Area:  South  El  Paso 

Service  Area:  Southeast  El  PafO.- 
FortBand: 

FadMy:  Central  Prison 

FadMy:  Jealar  II  Pnson 

FadMy:  Jester  W  fnson 

Fno 

Games. . — 


Galveslon: 
.  Senrioa  Araa:  Bolivar  Peninsula.. 

Glaaaoock ».» 

Goliad 


GOKSlai: 

Senfioa  Aiaa:  Nixon .. 

FadMy:  Pack  I  Piison _ 

FadMy:  Pack  H  Prison __ 

Hale: 
Populatk>n  Group:  Migr.  Pop.— Hale  Co.. 

Hardin - 

Hidalgo — : — 


03 
02 
03 
02 
02 
03 
01 

01 
OT 

'Of 
02 
04 
01 

01 
02 
03 
01 
01 
01 
01 
02 
02 
01 
04 
01 

01 
04 
04 

01 
01 
01 
04 
02 
01 
01 
01 
03 
02 

01 

02 
04 

01 
01 

01 
02 
01 
04 
04 

01 
01 
04 

02 

01 
01 

04 
03 
02 
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PRIMARY  CARE:  TexM-Continued 


County  name 


Houston: 

Fadlity:  Eastham  Pnson 

Hudspeth 

Hunt: 

Population  Group:  Pov.  Pop.— Hunt  Co.. 

Jackson „ 

Jeff  Davis: 

Service  Araa:  Maila/Fort  Davi*.... 

Jefferson: 

Senrice  Area:  Beaumont  Inner  Cily 

Senice  Araa:  Port  Aurthur  kmar  Cily 

Karnes _ 

Kimble 

Senrice  Araa:  Dickens— King 


U  SaHa 

Live  Oak_ 

Loving...., 

Lubbock: 

Service  Area:  East  Lubbock.. 

Lynn i 

Madison: 

FaciMy:  Ferguson  Pnson 

Mason...... 

Maverick. 


Degree 

of 

shortage 

group 


Montgomery.. 


Oldham. 


Sendee  Area:  Marfa/Fort  Davis.. 

Seivico  Area:  Presidio 

Rains _ 

Retugio  .^—.. 


Sabme.. 

San  Jadnto _.; „„_ 

San  Saba. 

Sherman: 
Servne  Area:  Texhoma  (OK/TX).. 

Starr ,„, 

Sutton...., 


Tarrant 
Service  Area:  Poly.. 


Service  Area:  Stop  Six 
PopuMkm     Qroijp: 

Worth „. 

Terrell 

Trinity 

Val  Venle. _ 

VanZandl 

Walker 


Indian    Pop.-OaHas/Ft. 


FaciMy:  Diagnostic  Prison.. 

Facility:  EMsPnaon 

FadMy:  Goraa  Phsoit.. 


Facility:  Huntsvile  Priaoa. 
FadMy:  Wynna  Prison 


Ward. 


WWacy.... 
Wilson.... 
Voakuffl... 
Zapata 


Zavala: 
Service  Area:  Oimmil/Zavala.. 


PRIMARY  CARE:  Texas 

Sefviee  Area  Using 


02 
01 

03 
04 

02 

01 
02 
04 
03 

01 
03 
01 
02 
01 

01 
02 

02 
01 
02 
02 
04 
01 
02 
01 
03 

02 
02 
02 
02 
02 
02 
01 
01 

01 
02 
02 
04 

01 

04 

01 
01 
02 
02 
02 

03 
02 
01 
01 
02 
04 
04 
04 
01 
03 
01 
01 

02 


Senrice  araa  name 


Beaumorit  Inner  CHy.. 
County— Jefferson 

'     Parts; 

CT.  1.03 
C  T.  0-10 
CT.  15-19 

Bolivar  Peninsula 


'OeOree 
o» 


group 


01 


01 


PRIMARY  CARE:  Texas— Continued 

Service  Ana  Ltsting 


Service  area  name 


County— Galveston: 


CT.  1254 

Dickens4(ing.. 


County— Dickens 
County— King 

Dimmit/Zavala 

County— OimmH 
County— Zavala 

East  LiAbock „ 


County-Lubbodc 


CT.  2.01-^02 
CT.  3 
CT.  8-11 
CT.  1^01-12.02 
Ct.  25 
East  Side  (San  Anlonio|.. 
County— Bexar 


CT.  1301-1313 
Fair  Park/White  Rock  Creek  Industrial.. 
County— Dallas: 
Parts: 
CT.  23 
CT.  25-26 
CT.  27.01-27J02 
CT.  28 

CT.  93.03-93.04 
CT.  115 

Lisbon... _ 

County— Dallas: 
Parts 
CT.  56-57 
Ct  59.01-59.02 
CT.  87.01 
CT.  87.03-87.05 
CT.  88:01-88.02 

Marta/Fort  Davis 

County— Jen  Oavia 
Counlyi-Prasidio: 
Parts:  Marts  CCO 


County— Gonzales: 
Parts: 
CCO  020 
CCD025 

»^>iy - 

Countyr-Tanant 
Parte: 
CT.  1014.02 
CT.  1015 
CT.  1035 

CT.  1037.01-1037.02 
CT.  1046.04 
Port  Aurthur  Inner  CHy 


Degree 

o( 
shortage 

group 


01 
02 
01 


01 


01 


01 


County— Jefferson: 


CT.  51-53 
CT.  57-62 


Courity— Presidia 
Parts:  Presidio  CCO 

Simpson  Stuart... 

County    Dallaa: 


CT.  112-113 
CT.  114.01-114.02 
CT.  167.01-16702 
CT.  169.01-169.02 

South  OaNas 

County— OaHas: 


CT.  29-30 

CT.  31.02 

CT.  32.02 

CT.  33-38 
■    CT.  39.01-39.02 
'         CT.  40 
South  El  Paso 


County— El  Pas« 
Parts: 
CT.  17-21 
South  Side  (San  Antonio).. 


02 


02 


01 


PRIMARY  CARE:  Texas-Continued 
Sanioe  Ana  Latng 


02 


02 
01 


04 


01 


01 


Degree 

Service  araa  name 

ol 
shortage 

gniup 

County— Bexar: 

Part*: 

CT.  1501 

CT.  1503-1507 

CT.  1510 

CT  601-1605 

Southeast  El  Paso 

01 

Part*: 

CT  39-40 

CT.  104-105 

Southern  Rural  Bax«  (San  Antonio). 

01 

County— Bexar: 

PartK 

CT  1314-1315 

CT  1316.01-1316.02 

CT  1318 

CT  1416-1419 

CT  1519-1522 

CT  1610-1612 

CT  1619-1620 

Slop  Six 

04 

County— Tarrant 

CT.  1036.01-103602 

CT  1046.01-1046.03 

• 

CT  1061.01-1061.02 

CT  1062.01-1062.02 

CT  1063^064 

Texhoma  (OK/TX) .           _    _        , 

01 

County— Sherman. 

PartK  SiraHard  East  CCO' 

Trinity .., 

02 

County   DaMai: 

Part*: 

CT  41 

CT  49 

CT  54-55 

CT  86.01-88.02 

CT89 

Wmirtallfs 

01 

Counly-Oala*: 

Parte; 

CT  43 

CT  101-106 

West  Side  (San  Antonio) 

02 

County— Bexar 

Part* 

CT  1606-1607 

CT.  1701 

CT  1703-1704 

CT  1707-1712 

CT  171S-1716 

PRIMARY  CARE:  Texas 

Populabon  Gfoif  UsUng 


Indian  Pop-Oalas/Fl.  Worth. 

County— Oallaa 

County— Tarrant 
Migr.  fVip.-Hale  Co 

County-Hale 
Pov.  Pop.— Hunt  (^ 

County-Munt 


01 

04 
03 


PRIMARY  CARE:  Texas 

f^ea^Uatag 


FaciMy  riame 


Beto  H  Prison 

County— Anderson 

Sato  Prison 

County    Andersen 

Central  Prison 


Degree 

o< 

shortage 

group 


03 
02 
01 


Fadaal  R«giater  /  Vot  52,  No>  221  /  Tuesday,  November  17.  1967  /  Nbtfces 


Federal  Regwter  /  Vol.  52.  No.  221  /  Tuesday.  November  17.  1987  /  Notices 44043 


PRHiMtV  CARE: 


Fac«yi 


Coumy— fo(t  Band 
Ctoinonft  Pnaon.. 

County— erazoM 
Co«aWPn$on 

County— Andanon 
Oanwiglan  Pnion... 


County— Brajoria. 
Diagnosac  Pnaon 

County-Waliar 
Essihvn'  Pnson ...._». 

Counly    Itoutlon 
Blis  PnMn 

County-Walwr 
Farguaon  Pnaon  ...... 

County— Madiaon 
Goraa  Pnaon 

County-Wakar 


County-CofyaM 

HuntMMa  Pnaon .._„.... 

County— Makar 
Jestar  II  Pnaon 

County— Fori  Band 
Jestw  HI  Pnson 

County— Fort  Band 
Pack  I  Piiaon. „ 

County—Gnmaa 
Pack  M  Pnaon 

County— Gnmes 
Parkland  Mamciial  Hospital . 

County    Datai 
Ramaay  I  Pnson 

County    Brazoria 
Ramaay  I  Pnson 

County— Brazoria 
Ramaay  W  Pnaon 

County— Brazoia 
notrio»e  Pnson 

County— Brazoria 
Wyrma  Pnaon. _.—..-.«........ 

County— Walkar 


Dagraa 
o( 


group 


01 
03 

oe 

03 

02 
02 
02 
01 
01 
01 
02 
01 
01 
01 
01 
09 
01 
01 
01 
02 


PRIMARY  CARE:  Utah 


County  nama 


Daggett.. 


Sarwca  Area:  Roosevelt 

Emery: 

Service  Area:  Caslte  Oato.„. 

Service  Area:  Graan  Rmar- 
Gr«id _ 


Semice  Araa:  Green  River 

ken 

Serwoe  Area:  Enterprise 

Juab: 

Service  Area:  Wandover  (UT/NV).. 


Service  Area:  DeKa 

Service  Area:  Filknofa.. 


Sennce  Area;  niehlwkl 

Ricn ™„..™.™ __....«.., 

SaHLake: 
Popiialion  Group:  Pov.  PopL— N.W.  Salt 

San  Juarr. 

Service  Area:  Blandwg/Monticflto,    

Service  Arec  Montezuma  Craak 

Service  Area:  Richfiekl „ 

Tooele: 

Service  Area:  Tooele 

Samoa  Area:  Wendover  (UT/NV).. 

UntatK 

Sennce  Area:  Roosevelt „ 

Service  Area:  Vernal 

WasXmgtan: 

Service  Area:  Enterprise. 

Service  Area:  Hurricane 


Degree 

o« 

ilionage 

group 


01 

04 

01 
01 

01 

01 

01 

04 
03 

03 
01 

04 

02 
01 

03 

02 
01 

04 
04 

Ot 
01 
Ot 


0li^'~C0vrtiviu6(] 


County  name 


Weber: 
Servce  Area:  Central  and  Weal  Ogdan. — 


Dagraa 

shortage 
flroup 


01 


PRIMARY  CARct  litsh 

Service  Area  Latng 


Service  area  name 


Blandmg/Monlicelto ... 

County— San  Juan: 

Parta: 

Btwiding  Oiv. 

MankceMo  Oiv. 

Caslte  Dale 


County— Emery 
Parte 
CaaHe  Dale — Huntington  Div. 
Emery— Ferron  Dkr,  Ifk  Wi 

Central  and  West  Ogden 

County— Weber 
Parta: 
CT.3-4 
C.T  10-12 
C.T.  18-19 

Dana 

County—Mikard: 
Parts: 
Delta  Div. 
Oak  aty  (Sapio  Div.) 

Enterpnae - ~ - 

County— kon: 
Parts 
Beryle-New  Castle  Div. 
County— Washington: 
Parts: 
Enterprise  Oiv. 

FiHmore..- _ 

County— MkHard: 
Parts: 
FiNmoreCity 
HoUenTvm. 
SapioTum. 
Unicorp  Area  (Sdpw  Div.) 

Green  River 

County— Emery: 
Parts: 
Green  River  Div. 
County— Grand: 
Parts: 
Thempson  Div.  (N.W.  FT.) 

Hurricane „ 

County— Washmgtort: 
Parts: 
Hurricane  Oiv. 

Montezuma  Creek _ __ 

County— San  Juan: 
Parts: 
Oliato  Div. 
Red  Mesa  Div. 

Ridikeld. - »_»- ......„._.» 

County— Piute: 
Parts: 
Marysvale  Div. 
County— Sevier. 

Roosevett _ _ 

County— Duchesne: 
County— Uinlati: 
Parts: 
Uintah  and  Ouray  Dw. 

Tooele - _. _. 

County— Tooele: 
Parts: 
Onaqui  Div. 
Tooele— GrantsviHe  Oiv. 

Vernal _ 

County    Uintah: 
Parts: 
Vernal  Oiv. 
Wendover  (UT/NV) 


at 
ahonaga 

group 


02 


01 


01 


04 


01 


03 


Ot 


01 


01 


03 


04 


02 


04 


01 


PRfMARTCARE:  maft— Continued 

Service  Ama  Using 


PRIMARY  CARE:  Vermont— Continued 

Service  Ana  Ustng 


Degree 

Sanwa  araa  name 

of 
shortage 

flpoue 

County-Juab: 

Parts: 
West  Jaub  Die  ftk  FT.) 
County— Tooele: 

Parts: 

1 
1 

Service  araa  name 


County— Caladonia: 
Parts: 
HardtnickTwn. 
WaManTwn. 
County— Lamoille 

Parts:  Wokx>l|  T«wi. 
County— Odeana 


PRIMARY  CARE:  Utat) 

Population  Group  Usling 


Population  group 


.  Degtao 
ol 

shortage 
group 


Pov.  Pop:— N.W.  Salt  Lake-... 
County-Salt  Lake: 
Parts: 
C  T  1001 

C.T.  100303-1003.04 
C.T.  1004-1006 


Craltsbury  Turn. 
Greensboro  Twn. 
County— Waahinglon 
Pans:  Woodbuy  T«m. 
Island  Pond-. 


Dagraa 
of 


group 


04 


PRIMARY  CARE:  Vennonf 


County  name 


Addison: 

Senice  Area:  Otter  Oeek  Valley. 

Service  Area:  Route  10O 

Caledonia: 

Service.  A^aa:  Hawhwck — 

Essex: 

Service  /Krae:  Island  Pemf - 

Service  Area:  Upper  Conneetieat  VaMsy. 
Franklin: 

Service  Area:  RichtoRt-Enosburg 

Grand  Isle 

Lamoille: 

Service  Area:  Hardwick„ _ 

Orleans: 

Service  Area:  Hardwk* 

Rutland: 

Service  /^rea:  Black  River  Valley 

Sennce  Area:  Oiler  Oeek  Valley 

Sennce  Area:  Route  100 

Washington: 

Service  Area:  Hardwick _ _ 

Windsor: 

Service  Area:  Black  River  Valley 

Service  /Vrea:  Route  100 


at 

ahertage 
group 


04 

04 

Ot 

01 
0« 

03 
03 

01 

Ot^ 

oa 

M 

04 

01 

02 
04 


County— Essaic 
Parts: 
AvarysQore 
BrigMon  Twp. 
Ferdinand  Twp. 
Lewis  Twp. 
Norton  Twn. 
Warners  Grant 
Warrens  Gore 

Otter  Creek  Valley 

County— Addison: 
Parts: 
Goshen  Twn. 
Leicesler  Twn. 
OnmllTwn. 
Shoreharn  Twn. 
Whiting  Twn. 
County— Rutland: 
Parts 
Brandon  Twn. 
Hubbardlon  Twn. 
Pittsford  Twn. 
Sudbury  Twn. 

Richlord-Enosburg „ 

County— Franklin: 
Parts: 
BakersMd  Twn. 
Beritthire  Twn. 
EnosburgTwn. 
FairfiaMTVm. 
Franklin  Twn. 
Montgomery  Twn. 
Richford  Twn. 
ShekionTwn. 
Route  too 


PRIMARY  CARE:  Vermont 

Service  Area  Listing 


County— Addison: 
Parts: 
Granville  Twn. 
Hancock  Twn. 
County— RuHand: 

Parts:  PittskaM  Twn. 
County— Windsor 
Parts: 
Rochester  Twn. 
Stockbridge  Twn. 
Upper  ConnectKut  Valley .. 
County— Essex: 
Parts: 
AverWTwn. 
BkxmMdTwn. 
BrunswkATwn. 
Canaan  Twn. 
Lexington  Twn. 


Degree 

Service  area  name 

shortage 

group 

mark  Riwr  Vallev                                   .     . 

02 

County— Rutland: 

Parts:  Mt  HoMy  TWn. 

County— Windsor: 

• 

Parts: 

OrendishTwn. 

LudkiwTwn. 

Reading  Twa 

WeatherslieW  Twn. 

Hardwick.. .-. 

Ot 

01 


04 


03 


04 


04 


PRIMARY  CARE:  Virginia 


County  name 


Accomack 

Albemarte/Chadottes: 
Sennce  Araa:  Southern  Albemarla.. 


Augusta/Staunlon-Waynesb: 

Senrioa  Area:  CraigsviNa. 

Service  Araa:  South  River.. 

Bland „ 


Brunswick: 

Servkw  Area:  South  HiH 

Buckingham: 

Senrice  Area:  TnCounty  (Buck/Fkiv/Cumb).. 


Degree 

ot 

shortage 

group 


04 

01 
02 

02 
02 
01 

04 

01 


PRIMARY  CARE:  Virginia-Continued 


County  naina 


Campbell/Lynchburg: 

PtWdatton  (3roup:  Low  Income  Pop.-Lynch- 

burg . 

CaroKna '. 

Charles  Oty .• 

Charlone: 

Sennoa  Area;  Drakes  Branch 

Oralg. 


CumbeilMd: 

Sanrksa  Araa:  TrKIounly  (Suck/Fluv/Cumb).. 
QinwkMie/Palarsburg; 

Sarvioa  Area:  McKennsy 

Fk>yd.. 


Fkwarma: 

Senitoe  Area:  TrH^ounty  (Buck/Ruv/Cumb).. 

Franklin „ 

Graysort/Galax: 

Sanrksa  Area:  Trout  Dala/lndependenca 

Oreana. 


Halifax/S.  Boston: 

Senrioa  Area:  NaaiHia. 
Isle  of  Wight... 


rang  and  Quean: 

Senrice  Area:  Norttiam  King  WiNiwn. 

Service  Aree  Wast  Point 

Kkig  George .„ ^,.„ 


•Qng 

Servica  Araa:  hkMtham  rang 

Service  Area  West  Point. 

Lae 

Louisa . .. 


Degree 

of 

ahortaga 

group 


Lunenburg : 

MecManburg: 
Samoa  Area:  Soutti  HiH. 


New  Kent 

Service  Araa:  Wast  PoiM _ 

Norfolk/Portsmouth: 

Service  Araa  Norfolk  Arsa  1. 

Senrice  Araa:  Norfolk  Araa  2.. 

Sarvioa  Maa:  Natfolk  Aim  3.. 
Page.. 


Patrick.. 


Pittsykrania/Danvilla: 
Senrioa  Area:  Pillsykrania. 


Rockbiidga/Buana  Vista: 
Senrioa  Area:  CiaigsMla.. 
SaiMoa  Aiaa:  South  Rivar.. 


Scott 

Servioa  Area:  Dungannon... 

Smyth: 

SenrkM  Area:  Sallville  Medical.. 
Southamplon/Frankkn: 

Senrioa  Area:  Darlin-lvor._„ 

Surry .". 

Sussax 


Wastsngton/Bristol: 

Sanrica  Area:  SaHviNe  Mednal.. 

Westmoreland 

Chesapeake: 

Servioa  Area:  Southeast  Chesapeake.. 


Service  Area:  East  End. 
Virginia  Beach: 
Service  Area:  Pungo 


PRIMARY  CARE:  Virginia 

Servioa  Area  Uatng 


03 
01 
02 

04 
01 

01 

01 
02 

01 
04 

03 
04 

01 
01 

02 
04 
02 

02 
04 
02 
03 
02 

04 
01 

04 

04 
01 
01 
02 
04 

01 
02 

02 
02 
04 

01 

02 

01 
04 
03 

02 
03 

01 

02 

04 


Service  area  nama 


Berlin-Ivor 

County— Southampton/Franklin: 
Parts:  Berlin-Ivor  Dial 
CrsigsviNe 


Dagraa 
of 

shortage 
group 


01 


02 


PRIMARY  CARE:  Virginia-Continued 

Saivioe  Aiea  UaUng 


Service  araa  name 


County-  ■  Augusta/Staunton-Waynasb.: 


OaigsvMe  Twit. 
PasturasDist 
RIvarhaad  OisL  fM.  m 
County— noekbridga/Buana  Vista: 
Parts: 
Goshen  Twti. 
Wakats  Oraak  Dial  (W.  Vi 

Drakes  Branch..;. 

Counly-ChMtolM: 
PartK 
BaconOist 
Central  Oist 
Roanoke  OisL 
Dungannon.. 


County— Soolt 
Parts: 
OekatiOisL 
Floyd  Oist 
Johnson  Oist 
East  End 


Coumy    Newport  News. 


C.T.3  02-309 
C.T.  313 


Coumy— Oinwiddip/Petersburg: 
Parts:  Sapony  Oist 


County-HaWai/S.  Boston: 
Parts: 
MosoviM  unt. 
StauntonDiSl 
Norfolk  Araa  1 


County— Norfok/Portsmoulh: 


C.T.  32-33 
C  T.  60-61 
Itortolk  Area  2 


Counly-Nortolk/Portanioulh: 


C.T  34 

C.T.  3S.01-3S.02 

l«>rfolkArsa3... 

County    Nurfolk/PQrtainoulh: 


C.T.  SO 
C.T.  52-53 
normem  wng  WMiiam........... 

County— King  ar<d  Quaaa 


Dagraa 
of 


group 


Newtown  Oist 
Stevensvite  Oist  (W. 
County— King 


H) 


Acqukiton  Oist  (W.  U) 
Mangohick  Oist 
Pittsylvania.. 


County— Pittsykrana/OanvMa: 
Parts: 
Cakands  Gretna  Oist 
ChattiwnOiat 

Staunton  Rivar  Dist 
Pungo.. 


County— Virginia  Beach: 
Parts: 
C.T.  464  (Pungo) 
C.T.  41 


County— Smylh: 
Parts: 
North  Fork  Oist 
SaltviNe  Oist 
County— Washmgton/Brislot 
Parts:  Jefferson  Ont 

South  HiH 

County— Brunswick 
County— MecMenburg 

South  River 

County— Augusta/Staunton-Waynaab.: 

Parts:  Riverttead  Oist  (E  %) 
County— Rockbrxige/Buena  Vista: 


South  River  Oist 
Walkers  Creek  Oist  (E.  VS) 
Southeast  Chesapeake.... 


04 


01 


02 


01 
01 


04 


01 


01 


02 


Ot 


04 


02 


04 


02 


01 


Fcdsral  R^stei  /  Vol  52.  No,  2Z1  f  Tuesday.  November  17.  19B7  /  Nbtfces 


An^tmtng 


Senicsi 


o« 
shortage! 


group 

Counly— Oea  »p  ii<w 

PMS: 

! 

CT  21102 

CT  212 

01 

County— Albefnaf«e/CI«M«nc 

Parts:  Sconsvitte  Dist 

Tn-TrCrufHy  (ftK*'^'w'f"rii"<t>) 

01 

Cour%-aM.liiil»»ii 

1 

CourMy— Cunbatlwid 

Courrly— Fluvanna 

Troul  Dale/lndepemlenea —      - -. 

03 

Coun%— Grayson/Galax: 

! 

Parts: 

, 

ak  Creek  Dist 

I 

Mitson  Creek  (M. 

Wff4  Pnvit 

04 

Coumy— King  and  Queen 

Parts: 

, 

Buena  Vista  Dist 

1 

1 

1 

PWK: 

' 

Acqulon  Dist  (E.  Vi>) 

■ 

MestPomtDsL 

>. 

County— New  Kant 

1 

PRIMARY  CARE:  Virginia 

PopulaOon  GmupLaUng 


WtosMiigton>— Continued 


County  name 


indHMV  wjp.  (cowwe 


Populalion  group 


Low  Inceme  Pop.— Lynctibuig 

Counly-Canipbelt/ Lynchburg 
Partt:  LynctitMjrg 


Degree 
ot 


»w* 


03 


PRIIMARY  CARcz  WMMngtofi 


County  name 


Adams: 

Senice  Area:  RttzvMe . 

Bentorc 
Poputakon  Group:  Mgr.  Pop— BentonyFiaoUki... 
Populaaon  Group:  Mgr.  Seas.  rmmHin.— T^p- 

paniah/GrandMew — 1— 

Oietwi:  ' 

Populakon     Group:     Mgr.     Seas.     FimMifs— 

Chelan/Oougtes - _.... 

Clallam: 

Servca  Area:  Forks _— 

Clwk: 

Service  Area:  YacoN 

Cotun^xa: 
Populaaon  Group:  Mgr.  Seas.  FmwMa.— Wtla 

WaM 

Douglas: 

Servica  Area:  Grand  Couiee ^... 

Poputakon    Group:     Mgr.    Seas.     Fniwlva.- 

Chelw/Oouglas ...._ ., 

Ferry: 
PopiiMcn  Group:   Am.   Man   Pop.— CokWa 
He* _ 


Poputakon  Group:  Mgr.  Pop--~BentQn/rranUki... 
Grant: 

Servica  Aieat  Grand  Coulee — 

Populakon  Group:  Mgr.  Seas.  FrnwDis.— Giant 

Co - - 

Grays  Hattwr 

Service  Area:  CopalU 

Service  Area:  NeMm 

JeWersorr. 

Service  Area  Forks 

Kkckitat: 

PopuMon  Group:  Mgr 


Degree 

ot 
stwrtage 

group 


t: 


02 

02 
01 

01 
03 
01 

01 
03 
01 

01 

02 

03 

02 

04 
01 

03 

91 


Lewis: 

Service  Are*  Pe  E». 

Service  Area;  Toledo/Vader. 
Lirx»ln: 

Service  Areer  Grand  C^ilee. 

Servioe  Area:  Odessa 

Service  Area:  RittviHe -.. 

Okanogan: 

Servioe  Area:  Grand  Coulee. 

Population  (Srtwp: 
Res.) 

Populakorv  Group:  Mgr.  Seas.  Fniwkrs.— Okan- 
ogan VeHey 

Paotic: 

Servioe  Arec  NaseHe/Grays  Rner. 

Pierce: 

Service  Area:  Loogbranch 

Populaken  Group:  Mad  M.  Pup. -Plane 

FaoMy:  McMeil  Mend  Corr.  Cir: - 

Skagit: 

Populakon  Group:  Mgr.  Seas.  Fiiiakn.— SHagir... 
Snottomieli: 

Servioe  Area:  Danington 

Spokane: 

Populaken  Group:  Am  Indian  Pop.  (Cpokane) ..-. 
Stevens: 

Waka  Wake: 
Populaaan  Group:  Mgr.  Seas.  rwwkraL    Walla 


Degree 

of 

stwrtagO' 

group 


Whatcom: 
PopuMon  Gwup:  Mgr.  Seas,  rmwkia    What 

com  Co - ~ 

Whitman: 

Serwce  Area  Northeast  Wtntman 

ServmAiaa:  Rock  Lake/La  CRMe«:_..~ -.. 

Vakima: 
PoputatOD  Graup:  Mgi.  Seat  Fmalac— Top- 
penatWGrandMew 


01 
031 

03. 
02 
02' 

031 

01 

01 

01 

01 
01 
01 

01 

01 

03 
.01 

03 

01 

01 

02 

02 
01 

01 


PRtMARY  CARE:  WasNngttM 

Service  ^ras  ^«Mv 


Senice  area  name 


Copaks  Beach- 


County— Grays  Hartxx: 
Pwts:  North  Beach  Dm. 
DarnngtOTL. 


County—SnohooMh: 
Parta:  Cascade  Dn 
Deer  Pa* 


County    Spokane 
Parts: 
Dear  Park  Dw.  (CT  10901H 
Deer  Park  Dm.  (CT.  103.02) 
Dear  Parti  Dm.  (CT.  103  N.  SkV 
County— Stevens 
Parts: 
LOW)  Lake  Dm.  (E.a  203) 
Loon  Lake  Oiv.  (ED.  204) 
Fortis 


County— CtaHam- 
Parts:  Cakam  Day  Ncah  Bay  Dwt 
Foriis  Div. 
County— Jelterson 
Parts:  West  End  Div. 
Grand' Coulee „ 


Degree 
ot 


04 
01 
03 


03 


03 


ranMRT  CARET  Washington— Continued 

Service  Area  Listing 


Degree 

of 
shortage 

Service  area  name 

gioup 

County— Douglas 

Parts:  MansfieW  Twn. 

Coulee  Dam  Twn. 

ED  256  (Bndgeport  Div ) 

ED.  257  (Bridgepon  Div.) 

ED  265  (Waterville  Dw.) 
Counly-Gfant: 

Parts:  Coulee  City  Oiv  (N.  %) 

Grand  Coulee  Div. 

County— Lincoln 

Parts:  Wilbur  Div  (W  %) 

County— Okanogan                                             , 

Cbulee  Dam  Twn. 

E.D.  751  (CotviHe  Res  Oiv ) 

ED.  760  (CoMIe  Res  Div ) 

E.D.  761  (Cdville  Res  Div ) 

p 

Elmer  City  Twn. 

Longtxanch _ 

°' 

County- Pierce 

Pans:  Lower  Peninsula  Div. 

01 

County— Pacific:                                                     , 

Pans:  Naselle  Div. 

County— Wahkiakum: 

Pans:  Grays  River 

01 

County— Grays  Hartxjr: 

Pans: 

1 

Humptulips  Div.  (N  W) 

Lake  Qumait  Div. 

Northeast  Whitman                    

02 

County— Whitman 

1 

! 

Parts:  Rosalia  Div. 

Sleploe  Div 

TakoaOiv. 

Odessa - - - - 

02 

County— Lincoln 

Pam:  Odessa  Census  Orv.  (Pt) 

Pe  £11                                               

01 

County— Lewis 

Parts;  ED  71  of  Bunker CCO 

ED  76  of  Boisttort  CCO 

RrtzviNe                                            - 

02 

County— Adams 

1 

! 

Pans:  Liod-Washtucna  Div. 

Razville  Dw. 

Coonty-Uncoln 

Parts:  ED  551  of  Odessa  Oiv. 

Rock  Uke/La  Crosse - - 

01 

County— Whitman 

Parts: 

' 

La  Crosse  CCO 

■ 

Rock  Lake  CCO 

Toledo/Vader _ 

03 

County— Lewis 

Pans: 

■ 

ED  79  of  Olequa  Dw. 

ED  82UofEthe»0i». 

ED.  85 of  Mossyrock  Oiv. 

■ 

01 

County— Clark 

\ 

Parts:  Yacolt  Dw  (CT.  401) 

t- 


PRIMARY  CARE:  Washington 

Population  Group  Listing 


Population  group 

Degree 

of 

shortage 

group 

01 

County— Spokane 

Am  Indian  Pop— Cotville  Res _ 

County— Ferry 

Pans;  CoNiNe  Res  Oiv 
County— Okanogan: 
Parts:  CoMIe  Res.  Div. 
Med  tndi  Pop —Pierce -    - 

01 
01 

County— Pierce 
Mkgr  Seas  Fmwkrs— Skagit  Co - 

Count)t— Skagit 
Wgr  Seas  Fmwkrs     Whatcom  Co 

01 
02 

County— Whatcom 
Mgr  Seas.  Fmwkrs. -White  Salmon _ 

01 

Fadecai  Regrter  /  Vol  52.  N(x  221  /  Tueaday>  November  17.  -^m?  /  Wotiees 


44M5 


PRIMARY  C AR&  Waaiitogtew    Canin-d 


Population  group 


County-KkcUlat 
Part*  Mgr.  Seat.  Fmwkr».-While  Salmon 
Oi*. 

Migr.  Seas.  Fmwkrs.— Chelan/Oouglas 

Countyi-Chelan 
County— Douglas 

Migr.  Pop— Benton/FranMin 

Counti»-Benton 
Counlif-Frankkn 

Wgr.  Seas.  Fmwkrs.— Grant  Co 

County-Grant 

Migr.  Seas.  Fmwkrs.-Toppenlsh/Grandview 

Coijnty— flenton 

Parts:  N.W.  Benton  Div. 
County— TiMilM 
Pans: 
Mat>lon  Oiv. 
&  Vakima  Oi». 
Swnyside  Div. 
Toppenish-Wapato  Oi». 

Mgr.  Seas.  Fmwtos.-Okanogan  Valley 

County-Okanogan 

Migr.  Seas.  Fmwkrs.- W«a  W^la 

County-Cohmbia 
Counly-WaHa  walla 
Parte: 
Eweka  Flat  Oiv. 
TcwchelOiv. 
Waitsburg  Oiv. 
Walla  WMa-CoHege  Place  Div. 


Degree 

of 
shortage 

group 


•I 

oe 

01 


01 
01 


PRIMARY  CARE:  WasNhgfon 

FacmyLMng 


FacHty  nwne 


McNeil  Idand  Corr.  Or.. 
County— Pierce 


Degree 


PRIMARY  CAWfc 


County 


semoe  Aiea;  Pocatahco.. 


Lincoln ..... 

McOowial.. 

Marion:  Sanrtee  Area:  Shinnslon— Fa 

Manha>:  Senice  Area:  Cameron.. 


Mason:  SetMoe  Area:  Qraham/Wagi^nar .. 
Mineral:  Servioe  Area:  Cabin  Run 


Servica  Area;  Gilbert 

Service  Area:  Mateman.. 


MonongaNa:  Senice  Area:  aay/9aRelle  (W  VA/ 
PA) 


Monroe.. 

Morgan:  Senice  Area:  Hancock  (MO/PAA<^.VIAK— 
Nicholaa:  Senice  Area:  Summenille. 


Peeahomaa:  Senice  Aieat  6iaaw>rii/i 

Preston;  Servioe  Area:  Rowlatburg/TarTa  Alia 
Putnam:  Sanioe  Area:  Ti 
Raleigh: 
Senica  Area:  GuN 


Senio*  Area:  Northwest  rMiiiH 

Saivioa  Area;  Shady  Spring/ Jumping  Branch.. 

Randolph;  FadWy:  HuHonaMle  Cgir.  Cai»« 

Htehie;  Ssnioa  Aiaa:  HattiayBe 

Roane.. 


ammeni  Seivlee  Area;  siiaiiy  St)ring/Jlimpi[tg 

BiartchL „. ..-...—«.——..__._ 

Taytor 


Upshur  Service  Area:  Rock  Cave. 

Wayne 

Webster.. 


Wetiel:  Santoa  Area:  Ctiy/BaRMa  (W.VR/PAI.. 


group 


01 


PRIMARY  CARE:  Wast  VirgMa 


County  name 


Baitjour.- _. 

Berkeley;   Population   Group; 

Fmwkrs.— ShenandoMi 

Braxton 

Cabell: 

Service  Area;  Grant 

Servica  Area:  Guyandotte.. 

Calhoun 

Oay 

Doddrige: 

Servica  Area:  Ooddrige/Salem.. 
Fayette: 

oorvice  Areft  New  naveh... 

Service  Area;  Oak  HM „ 

Gilmer 

Grant: 


Pov.  Migr.  Seaa. 


Servica  Area:  MooretieW.. 
Senice  Area:  Mt  Storm.. 


Greenbnar:  Senice  Area:  Greenbiiar/PocahaMaa.. 

Hampshm:  Sawiee  Ana:  Caper*  Piidta 

Hancock:  Service  Area:  East  Liveipool  ffHinu 

W.VA)._ ., 

Hardy: 


Servica  Area:  Baker.. 


Servica  Area:  MooreliaM.. 

Harrison: 


Senice  Area:  Ooddhdga/Salem.. 


Senica  Area:  Shinnslon    Fairmont 

Jackson „ 

Jefferson   Poputakon  Group: 

Fmwkrs.— Shenandoah 

Kanawha: 


Pov.  Migr.  Seat. 


Servica  Area:  Cabm  Creek 

Servica  Area;  Cedar  Grove... 
Service  Area;  Clendanin 


Degree 
of 


group 


04 

02 
01 

02 
01 
02 
01 

01 

01 
03 
02 

03 
02 
01 
W 

03 

03 
03 

01 
04 
02 

02 

01 
02 


Degree 

of 

shortage 

group 


03 

03 
« 
03 
04 
01 
01 

ee 

01 
01 
01 

02 
0* 
02 
0« 
04 
09 
01 
02 
02 

03 
01 
01 
03 
02 
03 

01 
01 
01 
02 
02 
02 
03 


SemicaAimUmiKt 


2wwwo^BfB(r  nBfw 


Baker „ 

County-H»dr. 
Parts 
Capon  DU^ 
Loat  River  OitL 

Cabin  Creek 

County— Kanawtta: 
Parta 
CT.  121-123 

Cabin  Hun 

County— Mineral: 
Parta 
CaUnRunOisL 
Frankfurt  DM. 

Cameron. „ 

Coumy-MarahaN 
Parta 
Cameron  City 

Capon  BiMge 

County    Itampahiro 
Parta 
BkxMnery  Oat 
Capon  Ost 

Cedar  Qn>ve 

County— Kanawha 
Parta 
CT  118-120 

Oay/SalMIe 

County— Monongalia 
Parta 
CT.  114 
County— Welzef 
Parta 
Center  Diet 
Church  Dist 
I3ay0ist. 

Ctnndanlw .^ 

County— Kanawha 
Parta 
CT.  112 
Oeddridga/ Salem 


PRNMRV  CMC:  Wm  VkyfRli-Coninaed 


Degree 

Semoeaaa— aa  °f 

sitortaga 

^_^^^_^_____^  group 

County-Ooddhdge 

County   Hamion 


East  Ljvarpool  (OH/PAAV  VA).. 
County— Hancock 
Parta 
GiwitOial 

Gilbert 


County    Mingo: 
Parta 
Stafford  OiM. 
Qraham/Waggenar 

Parta 
Graham  Dist 
Waggoner  Oitt 

Grant 

County-Cabei: 


Grant  OsL 

Greenbriar/Pocahontaa. 

County— Greenbnar 


03 


01 


01 


02 


01 


Anthony  Oeek  Oiai 
FMng  Springs  Dist 
FrankkydOisl 

Wlkamsburg  DM. 
County— Pocahontas 


UMe  Levels  OisL 


GuN... 
County— Raleigh 


CT.  Ill 

Diet  1  (TrapHM) 
Guyandoaa... 


gRMp 


01 


02 


01 


02 


02 


02 


01 


County-Caball 
Pwta 
CT.2 
Hancock  (MD/PA/W  VA). 
County— Morgan 


Allen  Dist. 
Bath  Dist 
Rarii  Gap  Dial 
Stoepy  Creak  DiaL 
H**wMia^ 


County— Ritchie 
Parta 
SranlDial 
Murphy  Dist 
UraonOiaL 


CoutWy    Mngo 
Parta 
MagnekaONt 

Mingo 

Courtly— Mingo 


HaneyOiaL 


MooreftekJ 

County— Grant 


03 


01 


02 


02 


01 


01 


03 


Grant  Oat 
MkoyDiaL 
msriburgClly 


Moaretiotd  Tww. 
SeMh  ram  Diet 

Ml  Stonn: 


Union  Dist 


CauMy— Fayette; 


CT.  2TO.2Tf 
Morthweet  Raleigh.„ 
County— Raieigh: 


CT.  112 

Oak  HiH 


02 


01 


Ot 


03 


44046 
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PRIMARY  CARE:  WmI  Virginia-Continued 

Senka  Ara^  Lalmg 


Dagrea 

Service  ««•  nam*                  |    ' 

•cap 

County    r«yot>e 
Pwls; 
C.T,  201-206 
PocaWioo                     - •  . 

03 

Ptrts: 
CT.  408 

F)oc4i  Cave -t 

01 

County— Upehur 
fmtn 
BMMOst 
MewteOot 
WaHwglon  Dwt  (S  W) 

02 

Pwtt: 
Pa>«widD«.(E.'^) 
RanoOst 
Union  Dsl 

01 

Coumy-netegh 
Pans 
C  T.  lOe  ISC  H) 
County— Summers 

Bluesione  River  OM.  (NW  H) 

04 

Cotmly— Hamson                                       1 
ParlK 
NorttamOM.                                      1 
County    Mahon 

04 

^^  m  1  1  ^^  ■           ^*     'te«klifeA 

Grant  DM 

HamNonDsL 
Jatleraon  Ost 
Kentucky  Oat  |W  ^) 
SummarvMe  Oat 
iMMameas  OtL 
Tnavn  V^kiv                            .  - 

02 

County-Putnam 
Parta: 
CwryDot 
SconOiat 
Taays  Valey  Oat 

PRIMARY  CARE:  West  Virginia 

PoptMaton  Group  LB^ng 


Poputation  group 


Pov.  MIg.  Saaa.  Pmtukis.— Shenandoah 

County    BortwHoy 
Cout<ty — Jettorson 


Degraa 
o( 


group 


02 


PRIMARY  CARE:  West  Virginia 

FaoHty  Usiing 

« 

FaaMy  nam* 


HuttoneviNo  Corr.  Ctr. .. 
County— Randolph. 


PRIMARY  CARE:  Wisconsin 


County  name 


Service  Area  ParV  Falls/Ptiillipi L 

9ay«eid:  | 

Service  Area  Mayward/Radisson X- 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Wisconsin-Continued 


County  name 


02 
03 
02 


FaoMy:  Woconam  Stele  Retormatory... 
Buttalo: 

Service  Area:  Arcadia 

Service  Area:  Mondovl  — 

Burnett _ 

Clwk 

Dodge 

FadHly:  Wiseonain  Corr  Inal 

Faculty:  Wisconiin  State  Prison ..~ 

Door: 

Service  Area  Sister  Bay-Wash  Istand.. 
Douglas: 

Service  Area:  Minong/Solon  SptWiga... 
Eau  Claire: 

Service  Area:  Osseo — _ 

Forest: 

ServicaAiaa:  Laona — .. 

Grant 

Service  Area:  PtatteviHa/CuiM  CNy 

Service  Are:^;:  Plattevilto/Cuba  Oty 

kon: 

Service  Area:  tromvood/Hurley...! 

Service  Area.  Park  FaNs/PhiNpa 

Jackson: 

Senice  Area:  Osseo . — 


Degree 


group 


Service  Area:  Hillshoro - 

KenMunee: 

Service  Area:  Kewaunee  CHy 

LaCroase: 

Servica  Area:  Coon  vaNey/Chaaeburg... 
Latayetle 

Service  Area:  PtatleviHe/Cuba  CMy 

Langlade: 

Servwe  Area:  EkSio - 

Service  Area.  Mounlain/Wtiile  Laka_ 
Ljncoln: 

FacMy  Uncotn  »m  School.. 
Marathon: 

Service  Area:  Alhans/Edgar... 

Service  Area:  Tigetton/Simamwood.. 
Mannetle: 

Service  Area:  W  Mamette 

Marquette: 

Servwe  Area:  Wautoma/MonleHo 

w9*VtV^  rV©M. 

Service  Area: 
Service  Area: 
Service  Area: 
Service  Area: 
Service  Area: 


PRIMARY  CARE:  Wisconsin— Continued 
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County  name 


CapHol  Dnve 

East  Silver  Spnng 

Inner  Dty  North  (Milwaukee) _. 

Inner  Oty  South  (Milwaukee) 

kmer  City  West _ — 

Juneautown _ 

Population  0)up:  Am.  Indian  Pop— Milwaukee . 
Monroe: 

Service  Area:  HiHstwro 

Service  Area:  Sparta . — 

Oconto: 

Service  Area:  Mountain/White  Lake 

Service  Area:  Oconto  Fans 

Oneida: 

Service  Area:  Elcho 

Pepm: 

Service  Area:  Mondovi 

Portage: 

Service  Area;  Amherst/lola 

Pnc«: 

Service  Area:  Park  FaHs/Ptiillips- 

Richland: 

Service  Area:  Hiksboro 

Sauk: 

Service  Area;  Hikstxjro 

Sawyer: 

Service  Area:  Hayward/Radn$on._ — 

ServKW  Area;  Park  Falls/Phill<)s...._ -.- 

Shawano: 

Service  Area;  Oconto  Fans 

Service  Area;  Tigenon/Bimam«»ood. 

Sheboygan: 

FaoMy:  Kettle  Moram  Corr  Inst - -. 

Taytor 

Trempealeau: 

Service  Area;  Arcadia 

Service  Area;  GalesviMe/Tfempealeau „..:..... 

Service  Area;  Osseo •-■ 

Vernon 

Service  Area;  Coon  Valley/Chaset)urg.....„ 


oe 

02 
02 
02 
03 

03 
02 

02 

01 

03 

02 

04 

04 

03 

03 

03 

04 

02 

01 

04 

02 
02 

02 

02 

oe 

02 

02 

04 

02 
02 
01 
02 
02 
01 
01 

04 
02 

02 
04 

oe 

02 
02 
03 
04 

04 

02 
03 

04 
02 

02 
04 

02 

02 
03 

01 


Service  Area:  Genoa 

Service  Area:  HiHshoro — 

VNas: 

Senice  Area:  Land  O'Lakes/PreSQue  Isle.. 
Washburn: 

Servica  Area;  Hayward/Radisson 

Sarvwa  Area;  Mirtong/Solon  Spnnga. 

Waupaca: 

Service  Area:  Aihherst/k9la- — — 

Servica  Area:  Tigenon/Bimamwood — :.„. 
Wauahara: 

Senrica  Area:  Wautoma/MonteHo .. — 


Degree 

ot 

shortage 

group 


^a^ftB9  An^  tiding 


01 
04 


01 


02 
01 


02 
02 


02 


PRIMARY  CARE:  Wisconsin 

Service  Area  Using 


Servica  area  name 


Amherst/lola 

County— Portage: 
Parts: 
AmherslJunctnn  VH. 
Amtierst  Twn. 
Amherst  Vil. 

NMSOnVHW  Vh< 

County— Waupaca: 
Parts: 

HelveliaTwtv 
tola  Twn. 
lolaVil. 

Scandmavia  Twn.  (Pt ) 
St.  Lawrence  Twn.  (Pt.) 

Arcadia - 

Counly-autialo: 
Parts 
Buhalo  Twn. 
Cross 

Fountain  City 
Glencoe 
MMon 
Montana 
Waumandee 
County— Trempealau: 
Parts: 
Arcadia  (City) 
Arcadia  (T»m.) 
Dodge 

Athens/Edgar — 

County— Marattxjn: 
Pans; 
Athens  Vil. 
Bern 

Edgar  VH. 
Fenwood  VH. 
Frankfort  Twn. 
Halsey  Twn. 
Johnson  Twtv 
Reitbrock  Twn. 
WeinTwn. 

Capitol  Dhve ..! 

County— Milwaukee: ' 
Parts 
CT.  26 
C  T  39 
CT  41.48 
C  T  63.65 

Coon  VaUey/Chaseborg 

County— La  Crosse: 
Parts: 
Washington  Twn. 
County— Vernon; 
Parts: 
Chaseburg  Vil. 
Coon  Twn. 
Coon  Valley  VH. 
Hamburg  Tvm. 

East  Silver  Spnng _ 

County- Milwaukee: 
Parts: 
CT.  10.12 
CT   18-21 
Elcho 


Degree 

ol 

shortage 

9«>up 


02 


Oagraa 

Service  area  mnw 

o< 

shortage 

group 

County-Langlade: 

Parts 

AinswonhTwn. 

EtahoTwn. 

ParhshTwn. 

Summit  Twn. 

UphamTwn. 

County— Oneida; 

Parts 

Enterprise  Twn. 

Monco  Twn.  (Pt) 

SchoepkeT«m. 

02 

County— Trempealeau: 

Parta 

Catedonia  Twn. 

EtthckOty 

EttickTwn. 

Gate  Twn. 

Galesville  City 

Trempealeau  Twn. 
Tranuealeau  Vil. 

WMARV  CARE:  WtKonsIn — Continued 

Sarvta  Area  U$tng 


02 


02 


02 


01 


Trempealeau  Twn. 

Tranvealeau  Vil. 

Genoa _ 

County- Vamon: 

Be'Sen                                       ,-., .  ..        , 

DaSoio 

Genoa  Twn. 

Genoa  Vit 

Harmony 

Sterling 

Hayward/Radisson _        _      „    ..    

County— Bayfiekt: 

PM*: 

Bames  Twn  (S.  W) 

CaMeTwn. 

Dnanmond  Two.  |&  H> 

Grandview  Turn. 

NaaaakagBtvTwn. 

County— Sawyer 

Parts: 

Bass  Lake  Twn. 

Couderay  Twn. 

Cotrdaray  Vit. 

Edgewaler  Twn. 

Exaland  V«. 

HafwardOty 

Huater  Twn. 

LenrootTwn. 

Meadowbrooke  Twn. 

Meteor  Twn. 

0|itiwa  Twn.                                                    . 
Radisson  Twn. 

RadissonViL 

Round  Lake  Twn. 

Sand  Lake  Twn. 

Spider  Lake  Twn. 

WeirgarTwn. 

Wmler  Tvm. 

Wmlwm 

County— washbum: 

Parts: 

Bass  Lake  Twn. 

Stinnett  Twn. 

Stone  Lake  T«vn. 

County— Juneau: 

Parts: 

Union  Center 

woaewoc  Tvim. 

WoneiKOC  Vl 

01 


02 


04 


02 


02 


Degree 

Service  area  name 

ol 

shortage 

gioup 

County-Monroe; 

Parts 

GlandaleTwn. 

1 

KandaNVl 

ShaWonTwn. 

WaMngtonTwn. 

County-Richland: 

Parts 

BtoervTwit. 

CacenoviaVil. 

WastfordTwa 

Yuba  VI 

Counly-Sauk; 

Parts 

Woodland  Twn. 

; 

County— Vemon: 

Parts 

Forest  Twn. 

Greenwood  Twn., 

HilMxMoCity 

HiMboroTwn. 

Ontario  VH. 

Union  Twa 

Whitastown  Tvm. 

9t 

Parts 

C.T44 

CT  66-72 

CT  79-86 

CT  101-107 

CT  114-118 

CT.  139-142 

CT  146-147 

Inner  Oty  South  (Milwaukee) 

02 

Parts; 

CT.  155-171 

CT.  174-180 

Inner  City  West 

02 

Parts 

CT  62 

CT  87-90 

CT  96-100 

CT.  119-125 

CT  133-138 

CT  146-149 

Ironwood/Hurley 

03 

Ckxmty— Iron: 

Parts 

Anderson  Twn. 

Carey  Tvm. 

Guifiey  Twn. 

HurteyCity 

Kimball  Twn. 

Knight  Twa 

MenerTwn. 

MoatiealCity 

Oma  Twn, 

Pence  Twn. 

Sawn  Twn. 

Juneautown 

01 

County— Milwaukee: 

Parts: 

CT  108 

CT.  110-113 

KewaunaaCily , 

02 

County— Kewaunee: 

Parts: 

Carlton  Twp. 

Casco  Twp.  (East  H) 

Caaco  VH  (East  K) 

Fraakim  Twp.  (East  Vi) 

Kewaunee  City 

Kewaunee  Twp. 

Montpeker  Twp.  (East  V<,) 

Pierce  Twp.  (South  V%) 

Land  O'Lakes/Presque  Isle 

01 

County— Vilas: 

:      Parts 

Und  O'Lake  Twn. 

Presque  Isle  Twn. 

Wincheslor  Twn. 

Laona -_ _ 

02 

PRIMARY  CARE:  Wisconsin— Continued 

Saniee  Ant  Usartg 


Degree 

Service  area  nama 

ol 

tfnrtage 

grmp 

County-Forest: 

Parts 

Amtstrong  Creek  Twn. 

Blackwell  Twn. 

Caswell  Twa 

Freedom  Twn. 

Laona  Tvm. 

Ross  Twn. 

WabanoTwn 

Minong/Snlnn  Spnngf                     

01 

Coum^-Oouglas 

1 

Parts 

Bennett  Twn. 

Oairyland  Twn. 

Gordon  Twn. 

Highland  Twn. 

' 

0*land  Twn  (S  S4) 

Solon  SpnngsTwn. 

Sokyi  Spnngs  ViL 

WascottTwn. 

- 

County— Washburn: 

Parts 

Brooklyn  Twa 

ChicogTwn. 

Frog  Creek  Twa 

Qui  Lake  Twa 

Miaong  Tvm. 

MMongVU. 

Mnnriovi  . 

02 

County-Buffahx 

Parts 

AkaaCity 

AlraaTwa 

Bekfidere  Twa 

Bu«atoO«y 

Canton  Twa 

Cochrane  W. 

Dover  Tvm. 

Giknanton  Twa 

Lincoki  Twa 

, 

Modena  Twn 

Mondovi  City 

Mondovi  Tmm. 

Naples  Twa 

County— Pepn                                                      , 

Parts: 

AKanyTwn 

MnuntainMnviA  1  akA 

02 

Countv— l-analadB: 

Parts: 

Evergreen  Tnwi. 

Langlade  Tmm. 

WhMeLakeViL 

WoN  River  Twa 
County— Oconto: 
Parts 

Armstrong  Twa 

BagleyTwa 

BraceauTwn 

Bread  Twn. 

Oo%Twn. 

I  BkiiwoiiKl  Tviia 

Httrsnriew  i  wa 

TownaendTwa 

Oconto  Fans 

County— Ocorito: 
Parts 

Abrams  Ttm.  (W.  S) 

GiNattCtty 

GiMattTwa 

How  T«m. 

Lena  Twa 

Lena  ViL 

Maple  Valley  Twa 

Moiigan  Twn. 

Oconto  Falls  Oty 

Oconto  Falls  Twa 

Spruce  Twn. 

Stiles  Twn.  (W.  Vt) 

Sunng  VH. 

UnderhM  Twn. 
County— Shawano: 
Parts: 

Green  Valley  Twa 
Osseo 


04 


03 


44048 
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PRIMARY  CARE:  Wisconsin— Continued 

Sentce  Arei  Ustng 


Oagrea 

Ser«c8  aiea  name 

o< 
ttwrlaQa 

flroup 

County— Eau  Claire: 

PvtK 

Augusta  T«wi. 

BMga  Creak  T««n. 

Claar  Creek  T«MV 

FardiiM  Ton. 

FaifcMWViL 

Guar  Creak  T«iin. 

County->Jackson: 

Pwls: 

Oevetand  Twn. 

GarHaWTtm. 

NuiUikuW  Twn. 

Parts: 

Hale 

OaaaoOiy 

Strum  Twn. 

Sumner  Twa 

Unity  Twn. 

r»4i  Falt/Pt>ilv«                                             [ 

03 

Parts: 

AgendaTwn.           .        ..           -       . 

euOemulViL 

• 

Oiippewa  Twn.       -       i 

^ 

■   --  ■ 

Gordon  Twn. 

JaeoteTwn. 

PeekswiaTwn. 

County— tion: 

Parrs: 

Cowity-Prtee: 

Parts: 

CalawtMTwa 

Eiionaloin  Twn 

Ek  Twn. 

Emery  Twa 

FitiekJ  Twrv 

Flan*eeuTwn. 

Georgetown  Twa 

HacketiTwa 

Harmony  Twa 

KannanTwa 

Kennanvm. 

LafceTwa 

, 

OgemaTwn. 

Park  Falls  Cily 

Ptmiips  City 

Prentica  Twa  (West  W) 

PrenaceVil 

Worcnester  Twa 

Pans: 

Draper  Twa 

Plattovilto/Cuba  Oty 

04 

County    Grant 

Pwts: 

CkttonTwn. 

Cuba  City  CHy 

EKentioro  Twa 

HaitBon  Twa 

Hazel  Green  Twa 

Haze*  Green  VM. 

Lima  Twa 

LiMigsion  Vil. 

Pars  Twn. 

Platlevwe  City 

Ftatlevwe  Twa 

Smelser  Twa 

County— Iowa: 

Parts: 

MMnTwa 

BeweyVH 

Parts: 

BelmonlTwa 

BdnoM  Vm. 

BanlonTwa 

Benton  VH 

C*  Gfova  Twa 

NewOggmgs 

oe 

PflllMARY  CARE:  Wisconsin-Continued 

Samce  Area  Listng 


Service  area  name 


County— Ooor: 
Parts: 
Baileys  Haft>or  Twa 
EphriamVil. 
Gttvaltar  Twn. 
Liberty  Grove  Twa 
Sister  Bay  Vil. 
Wasbington  Twa 
Sparta.. 


County— Morwoa: 
Parts: 

Angeto  Twa 

CashtonVil. 

JeMerson  Twa 

LalayetteTwa 

Leon  Twn. 

Little  FaNs  Twa 

MelvmaVil. 

New  Lyme  Twn. 

Norwalk  Vil. 

Porttand  Twn. 

HKjQOvfiw  I  wn. 

Sparta  Qly 

Sparta  Twn. 

Wells  T»m. 

Tigertorweimamwood 

County— Marathon: 
Paris: 

EMeron  Twn. 

EUeronVil. 

Franzen  Twn. 

Hatlay  VN. 

Moms  Twn. 

Plover  Twa 
County— Shawano: 
Parts: 

Almon  Twn. 

Aniwa  Vilkage 

BirnaiTiwood  Twa 

Bimamwood  ViL 

Bowler  Vii 

Elar)d  VH. 

FairtMnks  Twa 

GennaniaTwa 

Grant  Twn  (W.  W) 

Hutcbms  Twa 

MatoonVN. 

Moms  Twn. 

Tigerton  Vil. 

Wittenberg  Twa 

Wittenberg  VH 
County— Waupaca: 
Parts: 

Big  Falh  Vil. 

Harrison  Twa 

Wyoming  Twa 

W  Mannette 

County — Mahnelte: 
P«ts: 

Amberg  Twn. 

Atlialstane  Twa 

Beaver  Twn. 

ColemwiVil 

ChvibtVII. 

Lake  Twn. 

MIOOW  rtfVOf  TWfl. 

Pound  Twn. 
Pound  Vil. 
Silver  Creek  Twa 
Slepbenaon  Twa 
WausaukaeTwa 
Wausaukee  Vil. 
Wauloina/MonteHo 


Degree 
ol 


group 


02 


02 


PRIMARY  CARE:  Wisconsin— Continued 

Sanve  Area  baling 


PRIMARY  CARE:  Wyoming-Continued 


Degree 

Service  area  name 

ot 
sbonage 

group 

Parts: 

Crystal  Lake  Twn. 

Harris  Twn. 

Mecan  Twn. 

MontekoCily 

MonteltoTwn. 

NeshkoroTwn. 

NeshkoroViL 

Newton  T\«n. 

Oirfonl  Twn. 

OxtordVU. 

Packwaukee  Twa 

ShieklsTwn. 

SpringfieW  Tvm, 

Westtiekl  Twn. 

vyestfield  VH.              ''■*      "  *  •-  '*■'*-'" 

County— Waustiara: 

Pans: 

Coloma  Twn. 

CotomaVil. 

Dakota  Twn. 

DeertiekJ  Twn.  (S.  %) 

Hancock  Twn.  (S.  %) 

Manon  Twn. 

Richlord  Twn. 

'■'• 

WaWomaCtty 

■  -  -■:.' 

WalilomaTwn.                                  :    -v-v. 

County  name 


Uncokc 

Senrtoa  Araa:  Alton 

Sanrica  Area:  Kammarar/CokasviMa 

Natrona: 

Seniiee  area:  Mklwast/Edgerton 

Park: 

Sennca  area:  Qaidenar-Mammoth  Hot  Springs 

(MT/WV) 

Subletia: 

Saraiea  Area:  Big  Plnay/MaitMon. 

Samtoa  Araa:  Pinadala/BouWar... 


Umta 
Sarvioa  area:  Lyman.. 


Degree 
o) 


shortage 

9«>«P 


03 
01 


01 


01 

02 
03 
04 

01 


PRIMARY  CARE:  Wyoming 

Saniica  Area  Lining 


Servica  araa  name 


PRIMARY  CARE:  Wisconsin 

Population  Group  Listing 


Populalion  group 


Am.  Indian  Pop  — Mikmaukee.. 
County- Milwaukee 


Degree 

0* 

shortage 
group 


Alton.......; ..„ ;.... 

CountyJ-Unooki: 
Parts:  Alton  Div. 

Big  Pkiay/MaiMalon 

County— Sublane: 
Paila:  Big  Mnay  Dw. 
Gardener    Mammol  Hot  Springs  (MT/WY).. 
County— Parte 
Part*:  ValloiDttona  Natl  Parti  Oiv. 
Qreybuir.. 


County— Big  Horn: 


01 


Big  Hom  Central  Div. 
Big  Horn  Sou*!  Div. 


PRIMARY  CARE:  Wisconsin 

Facility  Ljsting 


Hulett. 
County— Crook: 
Parts:  HuMt  Okr. 
Jeffrey  Oty.. 


Degree 
ol 


group 


Facility  name 


02 


02 


Kettle  Moraw  Corr.  kisl 

County— Sheboygan 
Lincoln  Hills  School 

County— Lincoln 
Wiscorwm  Corr.  kist 

County— Dodge 
Wisconsin  Slate  Prison 

County— Dodge 
Wisconsin  State  Reformatory.. 

County — Brown 


Degree 

,  of 
shortage 

group 


02 
02 
03 
02 
02 


County:Framont: 
Parts:  Swaatwalar  DIv. 

Kemmerer/Cokavile 

County— Unoofet 
Parts: 
Kaifimarar  East  Div. 
Kommaiw  Wast  Div. 

Lyman — ^ .. _ 

Counly->4MI: 
Parts  Sridgar  VaRay  OH. 
Madteina  Bow— Rock  Rwar.... 
County  ;AI»any: 

Parte:  ^RoehRivar  Div. 
County— Caibon: 
Parts:  H«ma  Okr. 
Midwest/Eijgarton .. 


County-Nalrona: 
Parts:  Caspar  North  Div.  (N.  K) 
Moorcroft 


PRIMARY  CARE:  Wyoming 


Albany: 

Service  area:  Medicine  Bow/fleck  fliver.. 
Big  Horn: 

Service  area:  GreybuH.. 
Campbell: 

Service  area:  Wright  _ _ 

Carbon 

Service  area:  Medicine  Bow/Rock  River... 
Crook: 

Servica  area;  Hulett ._ „. 

..Service  area:  Moorcroft -..:. -'..... 

Fremont: 

Sendee  ar6a^  Jettrey'.Wty.^ 

Pooulalien  Group:  Wind  River  kidian  Res.. 
Hot  Spnngs: 

Population  Group;  Wind  River  Indian  Res.: 


County— Crook: 
Parts:  «lloarcrofl  Div. 
Pinedala/Bouldar 


County— Sublana: 


BeuMarDw. 
iDkr. 


County-Campbal: 

'    Parts:  QMatto  South  Dm. 


03 
02 
01 
02 

01 
01 
Ot 

01 
01 

01 
01 
03 

01 


PRIMARY  CARE:  American  Swnos 

District  name 

Degree 

ol 

shortage 

group 

Eastam  Dial  (Tutuila): 
Sennca  area:  Tart,  ol  American  Samoa. 

03 

Manu'a  Wands: 
Sanrica  area:  Terr,  ol  Amerkan  Samoa 

03 

Rosa  Island: 
Sanrioe  area:  Terr,  of  American  Samoa. 

03 

Swaina  Mand: 
Sanrica  area:  Terr,  ol  American  Samoa 

03 

Waatom  DisL  (Tutuila): 
Sarvica  area:  Tarr.  ol  American  Samoa. 

03 

PRIMARY  CARE:  AmerlOHi  Samoa 

Senice  Ana  Li$6ng 


Sennce  area  name 


Terr,  ol  American  Samoa 

County— Eastern  Oist.  (Tutuila) 
County— Manu'a  Islands 
County— Rose  Island 
County— Swains  Island 
County— Western  Diet  (Tutuila) 


Degree 

ol 

shortage 

group 


03 


PRIMARY  CARE:  Guam 


Degree 

District  name 

ol 

shortage 

group 

Agat 

Sanrica  area:  Southern  Guam „.., 

02 

Inaraian: 

02 

Merizo: 

Sarvica  area:  Southern  Guam 

02 

Santo  Rita: 

Sanrica  area:  Southern  Guam „. 

02 

Taloloio: 

Sendee  araa:  Southern  Guam 

02 

Umatac 

San(iee  area:  Southern  Guam 

02 

Yona 

Sanrice  area:  Southern  Guam „ 

02 

PRIMARY  CARE:  Guam 

Service  Area  Uttng 


Service  area  name 


PRIMARY  CARE:  Wyoming 

Populalion  Omp  UsUng 


Population  group 


Wind  Rnar  Indian  Raa.... 
County— Tfamowt 
County— Hot  Springe 


D^ 

shortag* 
group 


01. 


Southern  Guam 

County— Agat 
County-^lnaratan 
County    Merizo 
County— Santo  RHa 
County— Tak>lofo 


Degree 

ol 

shortage 

group 


02 


PRIMARY  CARE:  Guam— Continued 

SenKeArea  Usbng 


ServKe  area  name 


County— Umatac 
County— Vona 


Oagrsa 

ol 

shortage 

group 


PRIMARY  CARE:  Puerto  Rico 


Munidpio  name 


Adiuntas.. 


:  Pov.  Pop— Aratibo  Co 

:  Pov.  Pop— Arroyo  Co...... 

:  Pov.  Pop— fiarcetoneto Co.. 


Aguaa  Buana* .. 

Anasco 

Aratibo: 

Populalion  Group;  I 
Arroya 

Population  Group:  I 
Oarcaloneto: 

Populatton  Group:  I 
BarranquHas: 

Poputotion  Group:  Pov.  Pop— Bwranquitas Co 
CaboRoiP: 

Population  Group:  Pov.  Pop— Cabo  Rote  Co 

Camuy „ 

Canovana* 

Cayey: 

Population  Group;  Pov.  Pop— Cayey  Co 

Ceiba: 

Populatton  Group:  Pov.  Pop.— Ceiba  Co 

Ciato* 

Cklra. : 


Dagrae 
ol 

shortage 
group 


Comamo: 

Population  Group:  Pov.  Pop.— Comamo  Co.... 
Comeno.......~..«— .............— —.„....„.„_,.„.„......,..„„ 

Corozal 

Dorado „. 

Fajardo: 

Papulation  Group:  Pov.  Pop.— f  a|ardo  Co 

Ftorida _ _ _.. 

Guanca: 

Population  Group:  Pov.  Pop.— Guaniea  Co..-.. 
Guayama: 

Populatnn  Group:  Pov.  Pop.— Guayama  Co... 
Guayanilla: 

Population  Group:  Pov.  Pop.— OuayaniNa  Co .. 

Gurabo 

Hatilto 

Hormigueroa ...„„.„„ 


Humaeaa 

Population  Group:  Pov.  Pop— Humacao  Co.. 

•sabala _ _ 

Jayuya: 

Population  Group:  Pov.  Pop — Jayuya  Co 

Juana  Diaz 

Juncoa „_____ 


Lares _ 

LasMariaa.. 


Loiza 

LuquiNo 

Manati; 

Populalk>n  Group:  Pov.  Pop.    Manati  Co.. 

Maricao: 

Populatnn  Group:  Pov.  Pop.— Maricao  Co 

ktounalM 

Mayaguec 

PopulatkMi  Group:  Pov.  Pop.— Mayaguaz  Co.. 
Moca; 

Population  Group:  Pov.  Pop.— Moca  Co 

Morovis.- _ _ 

Naguabo: 

Population  Group:  Pov.  Pop.— Naguabo  Co.... 

Naranjito 

Orocovis -..™..™..™,.,.™....„.,.™.„.... 


Poputotion  Group:  Pov.  Popi— Ponoa  Co .. 

OuebradiHas _...„ 

Rincon _ 


02 
04 
03 
03 

02 

01 

04 

01 

03 
02 
02 

01 

02 
04 
02 

01 
03 
02 
02 

01 
02 

01 

01 

01 
01 
01 
01 

02 
03 

01 
02 
01 
01 
01 
02 
01 
03 
01 

01 

02 
01 

01 

01 
02 

02 
02 
01 
04 

02 
02 
04 
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PRIMARY  CARE: 


Rteo— Continued 


Degree 

stwrtage 

group 

RioGiaMiec 

PopuMon  Group:  Po».  Pop.— Rto  Grande  Co 

01 

Sabana  G'a»4* 

03 

Saknas: 

Pooutaaen  Giaup  Paw  Pe(ii— Salmae  G*. - 

01 

San  German 

Population  G>o>«:  Pow.  Ps»— Sai>  fitHaa»GB-.. 

02 

San  Juan; 

04 

Sanlaranzo: 

PBpuiakon  Group:  Pov  Papi— San  LaNnzo  Co  ... 

01 

Sar>  Sat»s«an: 

Population  Group:  Pov.  Pop.— San  Sahwlian 

Co 

01 

*f«<^  l«^»^                                            . 

01 

Tod  ANa                           - - — i- 

01 

Uluado 

Populabon  Group:  Pov.  Pop.— Uluado  Co. 

01 

Vega  Alia: 

Population  Gro^  Pew.  Pepi-Mga  Ma  Co 

01 

Vega  Baia: 

PopuMnn  Gioi«:  Pool  Pop^-Mg»Ba|»CA. ..-.. 

01 

ViMha 

oe 

Vabucoa: 

Population  Group:  Pov  Pop.— Vabucoa  Co 

»i 

Vauco 

Populabon  Group:  Pov  Pop— Yaueo  Co 

»i 

PRIMARY  CARE:  Puerto  Rko 

Stmce  Arm  Using 


Service  area  name 


Bamo  Onrero 

County— San  Juan 
Parts: 
CT  29-39 
CT  44-45 


Oagtea 
oT 


gwup 


04 


PRIMARY  CARE:  Puerto  Rico 

PofxMun  Gmup  Uslmg 


9vi  Pop.— Areatw  Co_ 


County— Arecibo 
Rev  Pop— Arroyo  Co 

County — Arroyo 
Pov  Pop.— Barceloneia  Co- 


County— Barcelonela 
Rev  Pop  — Bvranquilaa  Co. 


County— Barranquitas 
fvN  Pop.— Cabo  Roio  Co  _ 

County— Cabo  Roto 
Pov.  Pop.— Cayey  Co 

Coun«y— Cayey 
Pov.  Pop— CeitM Co 


County— Ce«>a 
Pov.  Pop— Coamo Co 

County— Coamo 
Pov  Pop  — Faiardo  Co 

County— Fatafdo 
Pov  Pop.— Guanica  Co 

County— Guanica 
Pov  Pop  — Guayama  Co  -. 

County— Guayama 
Pov  Pop— GuayanMa Co- 

Counly— Guaywulla 
Pov  Pop— Humacao  Co _ 


et 
group 


County— Humacao 
Pov  Pop— Jayuya  Co 

County— Jayuya 
Rov  Pop— Manan Co 


County— kAanali. 
Pov  Pop— MancaoCo 

Courtly — Mancao 
Pov.  Pop— Mayaguez  Co.. 

County— Mayaguez 
Pov.  Pop— Moca  Co- 


91 

01 

04 

•1 

03 

01 

02 

01 

»1 

»1 

0« 

01 

02 

01 

Ot 

02 

01 

01 


PRHWARV  CARE:  Puerto  Rloo— Continued 

PopMHon  Group  Listing 


Population  group 


Degree 
of 


County— Moca 
Pov  Pop— NaguatX)  Co- 


County— Nagualx> 
Pov.  Pop.— Ponce  Co_ 


County— Ponce 
Pov.  Pop.— Rio  Grande  Co- 

Counly— Rio  Grande 
Pov  Pop.— Salinas  Co 


County— Salinas 
Pov  Pop  —San  German  Co... 

County- San  German 
Pov  Pvp.—Smt  Lmmuo  Co.. 


County — San  Lorenzo 
Pov.  Pop —San  Sebastian  Co.. 

County— San  Sebastian 
Pern  Pop.— Utuado  Co -.... 

County— Uluado 
Pov.  Pop.— Vega  Alta  Co 

County— Vega  Alta 
Pov.  Pop.— Vega  Bate  Co 

County— Vega  Baia 
Pov.  Poa— Vabucoa  Co 

County— Vabucoa 
Pov.  Pop— Vauco  Co 

County— Vauco 


group 


02 
02 
01 
01 
02 
01 
01 
01 
01 
Ot 
01 
01 


PRWMRV  CARE:  Virgin  Istand.— Continued 

Senica  Ana  UsUng 


Sanica  aia*  naow 


County— St.  Croix 


Faadeiicksted 

Northwest 

Southwest 


Degree 

o« 

shortage 

group 


wlthorawals  fbom  list  of  pwm/wty 
Medical  Care  Manpower  Shortage  Areas 


SenAoearea 


County 


PRIMARY  CARE:  N. 


Island 


Oistnclnama 


Mariana  Island  DIst.. 


Degree 

ot 
shortage 


m 


PRIMARY  CARE:  Trust  Terrflorles-Paeffic 


T" 


Dntnct  nanio 


KosraeDtetnd 

Marshall  Dis»ict.. 

Palau  Damct 

Porvape  District... 

Tftik  ^strict 

Yap  Doliict 


Degree 

ol 
shenage 


01 
01 
03 
01 
01 
01 


Atabonio 

Choctaw...- „-- 

•PHhrio 

AE 

AN. 

Pike 

tM. 

Camdnn 

Witeox — 

Camden,  Coy- 

PMnt  Rock  Valley. . 

Sand  Mountain 

Westovec: 

Fatama.Pine 
Apple. 
Paint  Rock, 

Jackson . 

Shelby 

Piihcelon. 
.Long  Island.. 
1    Piatib,  Section.' 
|CT.3IM-3Ba 

Brislol  Bay- 


Bristol  Bay  Boro.. 


4  AIL 
AIL 


PRIMARY  CARE:  Virgin 

Islands 

County  name 

Degree 

shortage 

group 

St  Croix: 
Servica  area:  Fredencksled 

01 

St.  Thomas: 
Servica  area:  East  End  St.  Ttwmas 

01 

PRIMARY  CARE:  Virgin  Island. 

Sentoe  Area  Listing 


Service  area  name 


East  End  Si  Thomas .... 
County— St  Thomas 
Parts: 
East  End 
Southside 
Tutu 
Fredencksled _ 


Degree 

ol 

shortage 

group 


01 


01 


Pumas 

P««^a 

FimWrTm*.. 

JaManenTwp.. 
Randolph  tw*^ 

Rod  Fork  Twp.. 
RichlamtTwp.. 
Silver  Lake  Twp.. 

WalnulLake 
TWp. 
Auburn  Twp.. 

Lincoln 

Got*lTwp., 

Walk  Bayou 

Twp. 

Osceota/WHson 

Mississippi 

CaisonLako. 
Oyeas,  Rotcher. 
GotdanLako, 
LiHoRivar. 
MEfiaradi. 
Moans,  Paean. 
ScottSmmM. 
Tny.MMMon. 

Csttfoffite 


Ptttsburg 

C.T.  SQM.  CT. 

3100,  CT.  3110. 
CT.  3120,  CT. 

3131-3132,  CT. 
3141-3142,  CT. 
3552. 

Point  Anna. 

CT.  1543  (N. 

Portion). 

West  Point/ 

Calaveras:.- 

westPomt/ 

WHseyvMe. 

Wilseyville  CCO. 

Population  Group 

Indoctiinese 

Sacramento 

Elk  Grove  ceo. 

Pop.- 

FolsomCCa 

Sacramento 

Mather  CCD.  N. 

Area. 

Highlands  CCO. 
Netomas  CCD, 

., 

Rio  Linda  CCD. 

Sacramento 

CCD.  San  Juan 
CCD.  Sloughoose 
CCD. 

VofcJ -: 

East  Volo  CCD. 

t                                              ■  t 

Color^lo 

Elbert _ 

AH 
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Withdrawals  From  Ust  of  Primary  Medi- 
cal Care  Manpower  Shortage  Areas— 
Continued 


44051 


Service  area 


KitCarson- 


CouMy 


Keystone 

Sneads.'... 


Population  Group 
Pov.  Migr.  Pop.— 


Cheyenne. 

P 

Pmnam 

Waflhin9lon. 

cior 

Jackson 


Pasoo... 


Kit  Carson  Oiv. 


Nk.      ' 

Al.' 

KeyskMW  Heights. 

Sneads  CCO. 


CT.  3l»-33l. 


- 

Towns 

AM 

Ffankim/Mart 

A*. 

Hart - _. 

A*. 

Quitman/ 

Quitman „.... 

AN: 

Randolph. 

AN. 

Population  Group 

Med,  Ind.  Pop.- 

Jackson 

Med  Ind.  Pop.— 

JacksonCo, 

Jackson  Co. 

Pov.  Pop.— S.W. 

Fulton 

CT  B5  CT  8801 

Atlanta 

CT  74-75,  CT. 

76.91-76.02.  CT. 
77.01-77.02,  CT 
78.02.  CT 
106.01-106.02. 
CT  107-ill. 
CT  112.01- 
112.0Z.C.T 
113.01-143.02. 

SmokeyHiNs 

BonaviNe  Twp., 
Gypsum  Twp.. 

- 

Lindsborg  CNy, 
Marguette  Twp.. 

SmokeyHiN 
Twp..  Union  Twp. 

Salina 

Eureka  Twp., 
Gypsum  Twp.. 
liberty  Twp„ 
Sraokey  View 
T«»p.,  Smolaffl 
Twp..  Walnut 
Twp. 

KsMyeky 


AN. 
AN. 
AN. 
AN. 
AN. 
AN. 

• 

Qallalin..- 

Grant- 

McOreaty 

•' 

Monroe 

Todd 

Ctaibome.. 


AN. 


MorywiNl 

Cherry  HW 

BaHimoro  Clly 

CT.  2502.01- 
2502.05,  CT. 
2503.01-2503.03. 

Baltimore  Qty 

CT  1203.  CT 

Woodbeny/ 

1206-1207,  CT 

Remington. 

1305-1306,  CT. 
1308.03-1306.04. 

KeedysviHe 

Washington 

Oist  1,  Sharpsburg, 
Oisi  6, 

Boonsboro.  Oist. 

8.  RohrersviHe. 

Disl  11.  Sandy 

Hook.  Oist.  19. 

Koodysvitto. 

Norttiwest 

Baltimore  City 

CT  1512-1513. 

Baltimore 

CT  2716-2717, 
CT.  2718.01- 
2718.02. 

Withdrawals  From  List  of  Primary  Medi- 
cal Care  Manpower  Shortage  Areas— 
Continued 


Senricearea 


County 


Parts 


Moose  Lake 

Aitkin 

Beaver  Twp..  Claik 
Twp..  Sato  Twp., 

Tamarack  VH. 

Carlton 

Automba  Twp.. 
BamumOty. 
Bamum  Twp.. 
Blackhool  Twp 
(S.  Ml). 
CromeveH  City. 

Hotyoke  Twp.. 
Kaleva  Twp.. 
Kettle  River  City. 
Lakeview  Twp.. 
Mahlowa  Twp.. 
Moose  Uke  Qty. 
Moose  Lake 
Twp.  Silver 
Twp..  Skelton 
Twp..  Split  Rock 
Twp..  Unorg. 
Terr.  Clear  Lake, 
Unorg.  Terr.  N.E. 
Cartton  (S.  V4). 
WnghlCity. 

Pine „ 

Birch  Creek  Twp.. 
Denham  City. 
KemckCity. 

Kerrick  Twp.. 
Nickerson  Twp.. 
Sturgeon  Lake 
Twp.,  WiHow 
River  City. 

WsalsolpiM 

Attala '. 

Bolivar 

AN. 
AN. 

Clartie :..._.. 

Coahoma. — : 

Copiah ;. 

Franklin 

AN. 

AN. 
AN. 
AN. 

Montgomery „ 

AH. 
/Ml 

Deso«o/Tale 

Wayne 

OeSoto 

AH. 
AN. 

Tale 

Nk 

Issaquena/ 

Issaquena 

M 

Sharttey. 

Sharkey 

Mt. 

RaHs 

M 

Sleflte 

Pemiscot 

Cooler  Twp.. 
Holland  T«»p.. 
Pemiscot  Twp.. 
Virginia  Ti«p. 

Montano 

Sheridan 

AN 

Nobraeka 

FiHmore 

All 

CT  6-7  CT  9- 

Facility 
St  Joseph 

Douglas 

12.  C.T  13.01- 
13 02.  CT  14- 
15.  C T.  52.  CT. 
50. 

Hospital 

Lower  Cape  May . 


Cape  May... 


Cape  May  City. 
Cape  May  Point 
Lower  Twp.. 
West  Cape  May 


New  Mailce 


DeBaca J  AM. 

I  Sierra I  All 


Withdrawals  From  List  of  Primary  Medi- 
cal Care  Manpower  Shortage  areas— 
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Senncearea 

County 

Parts 

Southern  Lea 

Lea 

Eunice  CCO  Jal 

CCO. 

NowVorti 


Lower  East  Side.... 

New  York 

C.T  201-202. 
C  T  6.  C  T  8. 

CT.  10.01-1002. 
CT  12.  CT 
1401-1402.  CT 
16.  C T   18.  CT. 
20.  CT  2201- 
22.02.  C  T  24- 
25,  C T  2601- 
26  02.  C  T  27- 
29.  C  T  3001- 
3002.  CT.  31- 
32.  C  T  34.  C  T 
3601 -36 02.  CT 
38.  C.T  40-41. 
C  T  43.  C  T  45 

Population  Group 

Tonawanda 

coo.  Qono9oo. 

Indian  Res. 

Niagara 

Tuscarora  Indian 

Niagara 

Res. 

Facility 

NVC  Corr.  Fac — 

Bromt 

Adolescent  Rcpt/ 
Del  Ctr .  Anna  M 

Riker's  Island. 

Kross  Corr  Fac . 

Corr  Inst— Men. 

Con  Inst — 

Women,  House 

of  Oetentior>— 

Men 

NorthCaroMna 

Bninswick 

AN 

Cokjmbus 

AN. 

Norttiem  Orar^..- 

Oranoe, .  . . 

Cedar  Grove  Twp , 
Cheeks  Twp . 
End  Twp . 
HiHsborougn 
Twp .  Little  River 
Twp. 

OMo 

Coshocton 

AH 

Highland 

AH 

Sandusky 

M 

AH. 

Warren  

AH 

THIin/Fostoria 

Hancock 

Washington  Twp 

Adams  B19  Spnng 

T¥»p .  Bloom 

Twp ,  Chnlon. 

Eden  Twp , 

Foslona  Crty. 

Green  Spnngs 

Vil  (Part). 

Hopewell  Twp. 

Jackson  Twp . 

Liberty.  Louden 

Twp .  Pleasant 

Twp .  Sapo 

Twp .  Seneca 

Twp .  Thompson 

Twp ,  Titlm  Oty 

Wood 

Perry  Twp 

OUahema 

Adair 

AU 

Choctaw.... 

All 

Oelawwe 

M. 

Lincoln 

AN. 

Mcintosh 

AH 

Okluskee 

AH. 

Osaoe ..    . 

AN 

Seminole 

AH. 

Oreeon 


Port  Ortord... 


I  Curry I  Port  Ortord  Div. 
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Same*  area 


PaoMy 
Rocky  Bune  Jai. 


Cawm 


Multnontah.. 


Paiwy>»anla 


BOSMl — 


PopuMnn  Group 

Med.  Elig.  Pop  — 
MeatMte. 


BoswaM  Boro.. 
Hoovefsville 
Boro..  Jenner 
T*p.. 

Jennerstown 
Boro., 

Ouamationing 
Twp.,  Stoysknm 
Boio. 

Butter  Twp.  (E.  ^). 
Foster  Twp..  (W 
v^).  FreelaiKl 
Boro.,  Hazel 
Twp.,  (E.  H), 
Jeddo  Boro. 


Wtthdrawals  From  List  of  Primary  Medi- 
CAt  Care  Maiwower  Shortage  Areas— 
Continued 


Stnietmu 


County 


Parts 


I  Twn.. 
Newlane  Twn.. 
Stratton  Twn.. 
Townshand  Twn., 
Wardsboro  Twn. 


SouOiCaralna 


Chapm - 

LemmMon 

Ch^m  ceo. 

r  iTTj 

Johnston  ceo. 

Western  Yorti 

York _ 

Trenton  cm. 
Stevens  Creek 

cm. 

CkjyerCCO. 
Hickoiv  Grove 
CCD,  MrCrwwete 
CCD.  York  CCO. 

WestPak- 


PoSt.. 


M. 

Benton  QCO, 
ParimReCCD. 


Mlts/San 


AN. 


Amherst 

Appomatkn ... 

Bath 

Buchanan 

Dickenaon 

Northampton.. 


Al. 

Aa 

AL 
Al. 


Wtthorawals  From  List  of  Primary  Medi- 
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Service  area 

County 

Pvt> 

stcraoi - 

Baldwin  T«m.. 
Baldwin  VK.. 
Cady  Twn.,  Eau 

GaioTwn., 
EmeraW  Twn.. 

Glenwood  CMy. 

OlawoadTi, 

Hammond  Tumi. 
rtaninioiKi  vh.. 

TwK.RMtoRiMr 

Twn..  SpnnaMd 

Twa„  UHaoa  ViL. 
WoodviNe  ViL 

McCleary-Elma.- .. 

fninlln 

Grays  Hartxx   

Ekna  Div.  Malone 

Mams 

Porter  Div.. 
McCtearyOv 
Hatton  Twn., 

Frankim .. 

Grant  

Othello  Oiv. 
Cornell  Div., 
Kahlolus  Div.  (N. 
Vi). 

Facilly 
Pierce  Co.  Jai—... 
Seattle  ftKmg 
Co.  J«ls. 

Pierce 

'^- 1 

Div.  Warden  Oiv. 

Wyoming.. 


AN. 

AN. 


Baldwin. 


Pierce.. 


Elmwood  VI.. 
Oilman  Twn., 
Sprinf  LaAv 
Twn.,  Spring 
VaHeyW 


UM 


Populatwn  Group 

Pov.  Pop.— 

AdjuntasCo. 
Pov.  Pop.— Agua* 

BuanasCo. 
Pov.  Pop.— 

CManoCo. 
Pov.  Pop.— 

OotmIoCd. 
Pov.  Pop.— 

GuayriaboCB. 
Pe*.  Pop. — 

GuraboCo. 
Pov.  Popi— 

IsabelaC*. 
Pov.  Pap.    Juana 

Diaz. 
Pov.  Pop.— Las 

MariaaCa 
Pov.  Pop.— Loo* 

Co. 
Pov.  Pop.— 

MMunaboCo. 
Pov.  Pop.— 

QuatafadMas  Co. 
Pov.  Pop.— Santa 

is^MCa 
Pov.  Popi- Toa 

ANaCo. 
Pov.  Pop.— 

TnpoAHoCo. 


Barcetonela ... 

Barranquitaa . 


Agues  Buenas... 

Catano -.. 

Dorado 

Guaynabo 

Gurabo  — 

Isabela _- 

Juana  Diaz  Co.. 

Loiza 


Maurtabo 

QuebiadiNas.. 
Santa  Isabel.. 

Toa  Atta 

Trujilk)  ANo... 


Pov.  Pop.— 

AdjantaaCo. 
Pov.  Pop.- Agues 

Buenas  Ca 
Pov.  Pop.— CMano 

Ob. 
Pov.  Pop.— Dorado 

Co. 
Pov.  Pop.— 

GuayriaboCo. 
Pov.  Pop.— Gurabo 

Co. 
Pov.  Pop.— Isabela 

Co. 
Pov.  Pop.— Juana 

Diaz  Co. 
Pov.  Pop— La« 

MwiaiCft 
Pov.  Pa»— Loiaa 

Co. 
Pov.  Pop.— 

Maunabo  Co. 
Pov.  Pop — 

QuebradMaCo. 
Pov.  Pop.— Santa 

Isabel  Co. 
Pov.  Pop.— Toa 

Atta  Co. 
Pov.  Pop.— Trupo 

ANo  Co. 
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VETERANS  ADMINISTRATION 
DEPARTMENT  OF  DEFENSE 
DEPARTMENT  OF  TRANSPORTATION 
38  CFR  Part  21 

Veterans  Education;  Educational 
Assistance  for  Members  of  the 
Selected  Reserve. 


agency:  Veterans  Administration, 
Department  of  Defense  and  Department 
of  Transportation. 
action:  Proposed  regulations. 

StMlMARY:  These  regulations  are 
designed  to  implement  those  provisions 
of  the  Veterans'  Educational  Assistance 
Act  of  1984  which  established  a  new 
educational  assistance  program  for 
members  of  the  Selected  Reserve.  This 
new  program  is  designed  to  replace  the 
program  formerly  contained  in  10  U.S.C. 
Ch.  106.  It  is  available  to  a  person  who 
after  June  30. 1985,  enlists,  reenlists  or 
extends  an  enlistment  as  a  Reserve  for 
service  in  the  Selected  Reserve;  or  to  a 
person  who.  after  the  same  date,  is 
appointed  as.  or  is  serving  as  a  reserve 
o^cer  in  the  Selected  Reserve  and 
agrees  to  serve  in  the  Selected  Reserve 
for  an  additional  period  of  at  least  six 
years.  These  regulations  implement  this 
new  program.  These  regulations  do  not 
implement  those  provisions  of  the 
Veterans'  Benefits  Improvement  and 
Health  Care  Authorization  Act  of  1986 
which  affect  this  program.  Neither  do 
they  implement  the  provisions  of  the 
New  GI  Bill  Continuation  Act.  To 
implement  these  Acts  the  VA  {Veterans 
Administration)  intends  to  amend  the 
appropriate  regulations  and  incorporate 
the  amendments  at  a  later  date. 

DATES:  Comments  must  be  received  on 
or  before  December  18, 1987.  Comments 
will  be  available  for  public  inspection 
until  January  4, 1988.  It  is  proposed  that, 
in  accordance  with  Pub.  L  98^525,  these 
regulations  be  made  effective  October 
19. 1984. 

AOORESSES:  Send  written  comments  to: 
Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration.  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
January  4, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
June  C.  Schaeffer,  Assistant  Director  for 
Education  Policy  and  Program 


Administration.  Vocational 
Rehabilitation  and  Education  Service. 
Department  of  Veterans  BeneRts,  (202) 
233-2092. 

SUPPLEMENTARY  INFORMATION:  10  U.S.C. 
2136(a)  provides  that  educational 
assistance  in  the  Selected  Reserve 
Educational  Assistance  Program  shall 
be  provided  through  the  VA,  under 
agreements  entered  into  by  the 
Secretary  of  Defense,  and  the  Secretary 
of  Transportation  with  the 
Administrator  of  Veterans  Affairs. 
These  regulations  are  proposed  by  the 
VA  with  the  express  agreement  of  the 
Secretary  of  Defense  and  the  Secretary 
of  Transportation  for  the  purpose  of 
enabling  the  VA  to  administer  this 
program. 

The  proposed  regulations  show  how 
the  VA  will  administer  the  new 
educational  program. 

In  some  respects  this  program  will  be 
administered  differently  from  other 
programs  which  the  VA  administers.  For 
example,  there  is  no  work  study  or 
tutorial  assistance  for  reservists  under 
this  program.  A  person  pursuing  courses 
not  leading  to  a  standard  college  degree 
must  do  so  at  an  institution  of  higher 
learning.  No  apportionment  of  benefits 
is  permitted. 

Some  types  of  courses  which  are 
permitted  under  other  educational 
programs  administered  by  the  VA  are 
not  permitted  in  this  new  program. 
There  are  no  correspondence  courses, 
no  combination  correspondence- 
residence  courses,  and,  except  for  those 
courses  leading  to  a  standard  college 
degree,  there  are  no  flight  training 
courses.  The  law  does  not  permit 
beneficiaries  to  train  in  farm 
cooperative  courses,  cooperative 
courses  or  graduate  school  courses. ' 

The  VA  finds  that  good  cause  exists 
for  making  these  regulations,  like  the 
sections  of  the  law  they  implement, 
retroactively  effective  on  October  19, 
1984.  To  achieve  the  maximum  beneHt 
of  this  legislation  for  the  affected 
individuals,  it  is  necessary  to  implement 
these  provisions  of  law  as  soon  as 
possible.  A  delayed  elective  date  would 
be  contrary  to  statutory  design;  would 
complicate  administration  of  these 
provisions  of  law;  and  might  result  in 
denial  of  a  benefit  to  a  reservist  who  is 
entitled  by  law  to  it. 

It  has  been  determined  that  this 
proposal  does  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291, 
entitled.  Federal  Regulation.  The 
proposal  will  not  cause  a  major  increase 
in  costs  or  prices  for  anyone.  It  will  have 
no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 


ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans 
Affairs,  the  Secretary  of  Defense  and  the 
Secretary  of  Transportation  have 
certified  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b)  these 
proposed  regulations,  therefore,  are 
exempt  from  the  initial  and  Tmal 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 
This  certification  can  be  made  even 
though  some  small  entities  will  have  to 
make  the  reports  required  in  the 
proposed  S§  21.7652,  21.7654  and 
21.7656.  The  records  needed  to  make  the 
reports  are  maintained  by  educational 
institutions  in  the  normal  course  of 
business.  Hence,  the  regulations  will  not 
impose  any  additional  recordkeeping 
costs  on  the  small  entities.  Some  costs 
will  result  from  making  the  reports. 
However,  the  reports  themselves  are 
required  by  law.  While  the  law  allows 
some  leeway  in  setting  the  frequency  of 
these  reports,  in  those  instances  where 
the  VA  has  chosen  a  frequency  greater 
than  that  required  by  law,  the  agency 
does  not  believe  the  economic  impact  of 
the  regulations  to  be  signiBcant 
Furthermore,  part  of  the  cost  of  making 
these  reports  is  offset  by  the  reporting 
fee  which  the  law  requires  the  VA  to 
pay  to  educational  institutions.  The 
regulations  will  have  no  economic 
impact  on  other  small  entities  such  as 
small  governmental  units. 

The  information  collection 
requirements  contained  in  §§  21.7530. 
21.7640,  21.7652,  21.7654  and  21.7656  of 
these  proposed  regulations  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Organizations 
and  individuals  desiring  to  submit 
comments  on  the  information  collection 
requirements  should  direct  them  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Room  3002.  New 
Executive  Office  Building,  726  Jackson 
Place.  NW..  Washington.  DC  20503; 
Attention:  Joseph  Lackey. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims.  Education.  Grant 
programs-education.  Loan  programs- 
education,  Reporting  and  recordkeeping 


requirements.  Schools.  Veterans, 
Vocational  education.  Vocationai 

rehabilitation. 

Approved:  November  19.  lOK. 
Hiemas  iCTtmu]^. 

Admrnistrvtor. 
January  23, 1987. 
David  T.  Fae, 

Colonel  USAF.  Principal  Director.  Guard/ 
Reserve.  Manpower  and  Peraonnel.  Office  t^ 
Assistant  Secretary  of  Defense  for  Reserve 
Affairs. 

July  17, 1967. 
aydeT.LuA.|r., 

RearAdmirai(USCG).  Chief  of  Staff. 
Commandant  United  States  Coast  GuaitL 

PART  21— VOCATIONAL 
REHABIUTATION  AND  EDUCATION 

38  cm  Part  21,  Vocational 
Rehabilitation  and  Education,  is 
proposed  to  be  amended  by  adding  a 
new  Subpart  L  to  read  as  follows: 

SubfMrt  L— Educational  Assistance  Tor 
Mefneers  of  vie  Selected  Resenve 

21.7500    EstabUafament  and  purpose  of 
educational  assistance  pro^nam. 

Definitions 

21.7520    Definitions. 

Claims  and  Applications 

21 .7530    Api^catiaas.  daiBw  and  fafonnai 

claims. 
21.7532    Tune  limits. 

Eligiliility 

21.7540    QigibiKty  for  educational 
assistance. 

21.7550  Eodiag  dates  of  eligibility. 

21 .7551  Extended  period  of  el«ibility. 

lEntitlenieDt 

21.7570    EnHtleiMeat 
21.7576    Entitienient  diaiges. 

21.7600    Counseling. 
21.7603    Travel  expenses. 

Programs  of  Education 

21.7610    Selection  of  a  program  of  education. 
21.7612    Programs  of  ediiffltion  combining 

two  or  more  types  of  courses. 
21.7614    Change  of  program. 

Courses 

21.7620    Courses  included  in  programs  of 

education. 
21.7622    Courses  precluded. 
21.7624    Overcharges-restrictioas  on 

enrollment. 

Paymenls-Educational  Atsistaace 

21.7630  Educational  assistance. 

21.7631  Commencing  datt». 

21 .7633    Suspension  or  dtsoontinuance  of 
payments. 

21.7635  Discontinuance  dates. 

21 .7636  Rates  of  payment 


Sac. 

21.7639  Conditioas  which  teaulx  in  reduced 
rates. 

21.7640  Certifications  and  release  of 
payments. 

21.7642    Nondupiication  of  educational 

aaetstance. 
21.7644    Overpaymenta. 

Pursuit  of  Courses  and  Required  Reporis 

217650    Pursuit. 

21.7B52    Certification  of  enrollment  and 
verification  of  pursuit. 

21.7653  Progress  and  conduct. 

21.7654  Certification  of  attendance  in 
courses  not  leading  to  a  sUndard  college 
degree. 

21.7656    Otlier  required  r^wrts  from 

institutions  of  ingiter  leanaing. 
21.7656    False,  late  or  missii^g  reports. 
21.7659    Reporting  fee. 

Couiae  AsBessaiaBt 

21.7670    Measurenent  of  courses  leading  to 

a  standard  ooUege  degree. 
21 .7672    MeasuremeiU  of  courses  ao<  teadii^ 

to  a  standard  college  degree. 
21.7674    Measurement  of  practical  training 

ooorses. 

Slate  Approving  AgenoM 
21.7700    State  approving  agencies. 
Aivraval  ef  Counes 
21.7720    Course  approval. 
21.7722    Courses  and  enrailments  wiiicfa  may 
■ot  be  approved. 

AdmMslnSve 

21.7801  Delegation  of  authority. 

21.7802  Fmality  of  decisions. 

21.7803  ReviMOR  of  decisions. 
21.7805  Conflicting  interests. 
21.7807  ExaminatioDofrecoids. 
21.7610  Civil  rights. 

Subpart  L— Educational  Assistance  for 
Meinl>ers  of  the  Selected  Reserve 

Authmilj.  10  U.S.C.  Ch.  106;  38  U.S.C.  210. 

§21^500   £stalili«limentMidpurpoMOf 
•ducatfonal  essistanec  program. 

An  educational  assistance  program 
for  certain  members  of  the  Selected 
Reserve  is  established  to  encourage 
membership  in  the  Selected  Reserve  of 
the  Ready  Reserve. 

(Authority:  10  U.S.C.  2131(a):  Pub.  L.  98-525) 
Definitions 

§21.7520    Definitions. 

For  the  purposes  of  regulations  from 
§  21.7500  through  §  21.7999  of  this  part. 
governing  the  administration  and 
payment  of  educational  assistance 
under  10  U.S.C.  Ch.  106,  the  Selected 
Reserve  Educational  Assistance 
Program,  the  folkiwing  definitions  apply. 

(a)  Definitions  of  participants — (1) 
Resen'ist.  The  term  "reservist"  means  a 
member  of  the  Selected  Reserve  who  is 
eligible  for  educational  assistance  under 
10  U.S.C.  Ch.  106. 


(2)  Selected  Reserve.  The  term 
"Selected  Reserve"  means  the  Selected 
Reserve  of  tlie  Ready  Reserve  of  any  of 
the  reserve  components  (including  the 
Army  National  Guard  of  the  United 
States  and  the  Air  National  Guard  of  the 
United  States)  of  the  Armed  Forces  of 
the  United  States,  as  required  to  be 
maintained  under  section  268(b),  10  U.S. 
Code. 

(Authority:  10  U.S.C.  2131;  Pub.  L  98-525) 

(b)  Other  definitions—  (1) 
Attendance.  The  term  "attendance" 
means  the  presence  of  a  reservist — 

(i)  In  the  class  at  the  institution  of 
higher  learning  where  the  approved 
course  in  which  he  or  she  is  enrolled  is 
being  taught,  or 

(ii)  In  any  other  place  of  instruction, 
training  or  study  at  that  institution  of 
higher  Teaming  at  which  the  reservist  is 
enrolled  and  is  pursuing  a  program  of 
education. 

(Authority:  38  \iS.C  2136(b),  1789(g):  Pub.  L 
98-525) 

(2)  Audited  course.  The  term  "audited 
coarse"  has  the  same  meaning  as 
provided  in  §  21.42Q0(i)  of  this  part 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C. 
1780(a);  Pub.  L  96-525) 

(3)  Deficiency  course.  The  term 
"deficiency  course"  means  any 
secondary  level  course  or  subject  not 
previously  completed  satisfactorily 
which  is  specifically  required  for  pursuit 
of  a  post-secondary  program  of 
education. 

(Authority:  10  U.S.C.  2136(b);  Pub.  L  36-525) 

(4)  Divisions  of  the  school  year.  The 
term  "divisions  of  the  school  year"  has 
the  same  meaning  as  provided  in 

i  21.4200(b)  of  this  part. 

(Authority:  10  U.S.C  2136(b),  38  U.S.C 
1780(a);  Pub.  L  98-525) 

(5)  Drop-odd  period.  The  term  "drop- 
add  period"  has  the  same  meaning  as 
provided  in  §  21.4200(1)  of  this  part 

(Authority:  10  U.S.C  2136(b).  38  US.C 
1780(a):  Pub.  L  96-525) 

(6)  Educational  assistance.  The  term 
"educational  assistance"  means  the 
monthly  payment  made  to  members  of 
the  Selected  Reserve  for  pursuit  of  a 
program  of  education. 

(Au&ority:  10  U.S.C  2131(b);  Pub.  L  96-525) 

(7)  Educational  objective.  An 
approvable  educational  objective  is  one 
that  leads  to  the  awarding  of  an 
associate  degree,  a  bachelor's  degree  or 
the  equivalent. 

(Authority:  38  \iSXL  2131(b).  Pub.  L  96-525) 

(8)  Enrollment  The  term  "enrollment" 
means  the  state  of  being  on  that  roll  or 
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file  of  an  educational  institution  which 
contains  the  names  of  active  students. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C    | 
17a0(g);  Pub.  L  96-525) 

(9)  Enrollment  period.  The  term 
"enrollment  period"  has  the  same 
meaning  as  provided  in  S  21.4200(p)  of 
this  part. 

(Authonty:  10  U.S.C.  2136(b).  38  U.S.C.    I 
1780(g):  Pub.  L  98-525)  ! 

(10)  In  residence  on  a  standard 
quarter-  or  semester-hour  basis.  The 
term  "in  residence  on  a  standard 
quarter-  or  semester-hour  basis"  has  the 
same  meaning  as  provided  in 
i  21.420(Hr]  of  this  part. 

(Authority:  10  U.S.C.  213e(b).  38  U.S.C 
1788(c);  Pub.  L  98-525) 

(11)  Independent  study.  The  term 
"independent  study"  has  the  same 
meaning  as  provided  in  §  21.4280(c|  of 
this  part. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C 
1788(c):  Pub.  L  98-525) 

(12)  Independent  study-resident 
training.  The  term  "independent  study- 
resident  training"  means — 

(i)  The  state  of  being  enrolled 
concurrently  in  one  or  more 
undergraduate  courses  or  subjects 
offered  by  independent  study  as  defined 
in  paragraph  (b)(ll)  of  this  section  and 
one  or  more  courses  or  subjects  off^ered 
by  resident  training  as  defined  by 
paragraph  (b)(22)  of  this  section,  or 

(ii)  The  state  of  being  enrolled  in  one 
or  more  undergraduate  level  subjects 
which — 

(A)  Do  not  meet  the  requirements  of 
either  paragraphs  (b](22)(i).  (b)(22)(ii)  or 
(b)(22)(iii)  of  this  section. 

(B)  Have  some  weeks  when  standard 
class  sessions  are  scheduled,  and 

(C)  Consist  of  independent  study  as 
defined  in  paragraph  (b)(ll)  of  this 
section  during  those  weeks  when  there 
are  no  regularly  scheduled  standard 
class  sessions. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C. 
1788(c):  Pub.  L.  98-525) 

(13)  Institution  of  higher  learning.  The 
term  "institution  of  higher  learning 
means — 

(i)  A  college,  university  or  similar 
institution,  including  a  technical  or 
business  school,  offering  postsecondary 
level  academic  instruction  that  leads  to 
an  associate  or  higher  degree,  if  the 
educational  institution  is  empowered  by 
the  appropriate  State  education 
authority  under  State  law  to  grant  an 
associate  or  higher  degree. 

(ii)  When  there  is  no  state  law  to 
authorize  the  granting  of  a  degree,  an 
educational  institution  which — 


(A)  Is  accredited  for  degree  programs 
by  a  recognized  accrediting  agency,  or 

(B)  Is  a  recognized  candidate  for 
accreditation  as  a  degree-granting 
school  by  one  of  the  national  or  regional 
accrediting  associations  and  has  been 
licensed  or  chartered  by  the  appropriate 
State  authority  as  a  degree-granting 
institution. 

(iii)  A  hospital  offering  educational 
programs  at  the  postsecondary  level    - 
without  regard  to  whether  the  hospital 
grants  a  postsecondary  degree. 

(iv)  An  educational  institution 
which — 

(A)  Is  not  located  in  a  State. 

(B)  Offers  a  course  leading  to  a 
standard  college  degree  or  the 
equivalent,  and 

(C)  Is  recognized  as  an  institution  of 
higher  learning  by  the  secretary  of 
education  (or  comparable  official)  of  the 
country  in  which  the  educational 
institution  is  located. 

(Authority:  10  U.S.C.  2131:  Pub.  L  98-525) 

(14)  Mitigating  circumstances. 
Mitigating  circumstances  are 
cinnunstances  beyond  the  reservist's 
control  which  prevent  him  or  her  from 
pursuing  a  program  of  education 
continuously.  The  following 
circumstances  are  representative  of 
those  which  the  VA  considers  to  be 
mitigating.  This  list  is  not  all-inclusive. 

(i)  An  illness  of  the  reservist. 

(ii)  An  illness  or  death  in  the 
reservist's  family, 

(iii)  An  imavoidable  change  in  the 
reservist's  conditions  of  employment 

(iv)  An  unavoidable  geographical 
transfer  resulting  from  the  reservist's 
employment, 

(v)  Immediate  family  or  financial 
obligations  beyond  the  control  of  the 
reservist  which  require  him  or  her  to 
suspend  pursuit  of  the  program  of 
education  to  obtain  employment, 

(vi)  Discontinuance  of  the  course  by 
the  educational  institution, 

(vii)  Unanticipated  active  duty 
military  service,  including  active  duty 
for  training. 

(Authority:  10  U.S.C.  2138(b),  38  U.S.C 
1780(a);  Pub.  L  98-525) 

(15)  Nonpunitive  grade.  The  term 
"nonpunitive  grade"  has  the  same 
meaning  as  provided  in  §  21.4200(j)  of 
this  part. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C 
1780(a);  Pub.  L  98-525) 

(16)  Normal  commuting  distance.  The 
term  "normal  commuting  distance"  has 
the  same  meaning  as  provided  in 

S  21.4200(m)  of  this  part. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C.  1780; 
Pub.  L  98-525) 


(17)  Program  of  education.  A  program 
of  education  is  a  combination  of 
subjects  or  imit  courses  pursued  at  an 
institution  of  higher  learning.  The 
combination  generally  is  accepted  as 
necessary  to  meet  requirements  for  a 
predetermined  vocational,  educational 
or  professional  objective.  It  may  consist 
of  subjects  or  courses  which  fulfill 
requirements  for  more  than  one 
objective  if  all  objectives  pursued  are 
generally  recognized  as  being  related  to 
a  single  career  field. 

(Authority:  10  U.S.C.  2131;  Pub.  L  96-525) 

(18)  Punitive  grade.  The  term 
"punitive  grade"  has  the  same  meaning 
provided  in  S  21.4200(k}  of  this  part 

(Authority:  10  U.S.C  2136(b),  38  U-S-C 
1780(a):  Pub.  L  96-525) 

(19)  Pursuit  (i)  The  term  "pursuit" 
means  to  work,  while  enrolled,  toward 
the  objective  of  a  program  of  education. 
This  work  must  be  in  accordance  with 
approved  institutional  policy  and 
regulations,  and  applicable  criteria 
found  in  titles  10  and  38,  United  States 
Code;  must  be  necessary  to  reach  the 
program's  objective;  and  must  be 
accomplished  through — 

(A)  Resident  courses,  or 

(B)  Independent  study  cotirses 
combined  with  resident  courses. 

(ii)  The  VA  will  consider  a  reservist 
who  qualifies  for  payment  during  an 
interval  or  school  closing,  or  who 
qualifies  for  payment  during  a  holiday 
vacation  to  be  in  pursuit  of  a  program  of 
education  during  the  interval,  school 
closing  or  holiday  vacation. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C. 
1780(g);  Pub.  L  98-525) 

(20)  Refresher  course.  The  term 
"refi«sher  course"  means  a  course  at  the 
elementary  or  secondary  level  to  review 
or  update  material  previously  covered  in 
a  course  that  has  been  satisfactorily 
completed. 

(Authority:  10  U.S.C.  2136(b):  Pub.  L.  98-525) 

(21)  Remedial  course.  The  term 
"remedial  course"  means  a  course 
designed  to  overcome  a  deficiency  at  the 
elementary  or  secondary  level  in  a 
particular  area  of  study,  or  a  handicap, 
such  as  in  speech. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C. 
ie91(a)(2);  Pub.  L  98-525) 

(22)  Resident  training.  The  term 
"resident  training"  means — 

(i)  A  course  or  subject  leading  to  a 
standard  college  degree,  offered  in 
residence  on  a  standard  quarter-  or 
semester-hour  basis; 

(ii)  A  course  or  subject  leading  to  a 
standard  college  degree  at  the 
undergraduate  level  which  requires 
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regularly  scheduled,  weekly  classroom 
or  laboratory  sessions  but  does  not 
require  them  in  su^icient  number  to 
meet  the  provision  of  paragraph 
(b)(22)(i)  of  this  section. 

(iii)  A  course  or  subject  leading  to 
standard  college  degree  at  the 
undergraduate  level  which 

(A)  Would  qualify  as  a  course  under 
paragraph  (b)(22)(i)  of  this  section 
except  that  it  does  not  have  weekly 
class  instruction, 

(B)  Requires  pursuit  of  standard  class 
sessions  for  each  credit  at  a  rate  not  less 
frequent  than  every  2  weeks, 

(C)  Requires  monthly  pursuit  of  a  total 
number  of  standard  class  sessions 
which,  during  that  month,  is  required  by 
a  course  meeting  the  provisions  of 
paragraph  {b)(22)(i)  of  this  section. 

(D)  Is  considered  by  the  institution 
offering  it  as  fully  equivalent  to  a  course 
described  in  paragraph  (b)(22)(i)  of  this 
section  including  payment  of  tuition  and 
fees;  the  awarding  of  academic  credit 
for  the  purpose  of  meeting  graduation 
requirements;  and  the  transfer  of  credits 
to  a  course  meeting  the  provision  of 
paragraph  (b)(22)(i)  of  this  section,  and 

(E)  Together  with  all  other  similar 
courses  offered  by  the  institution  of 
higher  learning,  has  an  enrollment 
representing  less  than  50  percent  of 
persons  at  that  institution  receiving 
educational  assistance  under  either 
chapter  31,  32,  34.  35  or  36  of  title  38, 
United  States  Code, 

(iv)  The  hospital  or  fieldwork  phase  of 
a  course  with  the  objective  of  registered 
professional  nurse  or  registered  nurse, 
including  a  course  leading  to  a  degree  in 
nursing  when — 

(A)  The  hospital  or  fieldwork  phase  of 
the  course  is  an  integral  part  of  the 
course, 

(B)  The  completion  of  the  hospital  or 
fieldwork  course  is  a  prerequisite  to  the 
successful  completion  of  the  course. 

(C)  The  student  remains  enrolled  in 
the  institution  of  higher  learning  during 
the  hospital  or  fieldwork  phase,  and 

(D)  The  training  is  under  the  direct 
supervidioii  of  the  institution  of  higher 
learning. 

(v)  The  clinical  training  portion  of  a 
course  leading  to  the  objective  of 
practical  nurse,  practical  trained  nurse, 
or  licensed  practical  nurse  when — 

(A)  The  clinical  training  is  offered  by 
an  affiliated  or  cooperating  hospital, 

(B)  The  student  is  enrolled  in  and 
supervised  by  the  institution  of  higher 
learning  during  the  clinical  training,  and 

(C)  The  course  is  accredited  by  a 
nationally  recognized  accrediting 
agency  or  meets  the  requirements  of  the 
licensing  body  of  the  State  in  which  the 
institution  of  higher  learning  is  located. 


(vi)  An  off-campus  job  experience 
included  in  a  course  offered  by  an 
institution  of  higher  learning  is  resident 
training  only  if  the  course  i»^ 

(A)  Accredited  by  a  nationally 
recognized  accrediting  agency  cnt  is 
offered  by  a  school  that  is  accredited  by 
one  of  the  regional  accrediting  agencies; 

(B)  A  part  of  the  approved  curriculum 
of  the  institution  of  higher  learning; 

(C)  Directly  supervised  by  the 
institution  of  higher  learning: 

(D)  Measured  in  the  same  unit  as 
other  courses; 

(E)  Required  for  graduation;  and 

(F)  Has  a  planned  program  of 
activities  described  in  the  institution  of 
higher  learning's  official  publication 
which  is  approved  by  the  State 
approving  agency  and  which  is 
institutional  in  nature  as  distinguished 
from  training  on-the-job.  The  description 
shall  include  at  least  a  unit  subject 
description;  a  provision  for  an  assigned 
instructon  a  statement  that  the  planned 
program  of  activities  is  controlled  by  the 
institution  of  higher  learning,  not  by  the 
o^icials  of  the  job  estabUshment  a 
requirement  that  class  attendance  on  at 
least  a  weekly  basis  be  regularly 
scheduled  to  provide  for  interaction 
between  instructor  and  student:  a 
statement  that  appropriate  assignments 
are  required  for  completion  of  the 
course;  a  grading  system  similar  to  the 
system  used  for  other  resident  subjects 
offered  by  the  institution  of  higher 
learning;  and  a  schedule  of  time 
required  for  the  training  which 
demonstrates  that  the  student  shall 
spend  at  least  as  much  time  in 
preparation  and  training  as  is  normally 
required  by  the  institution  of  higher 
learning  for  its  other  resident  courses. 

(vii)  A  course  including  student 
teaching,  or 

(viii)  A  flight  training  course  when 
included  as  a  creditable  part  of  an 
undergraduate  course  leading  to  a 
standard  college  degree. 

(Authority:  10  U.S.C.  2131(b):  Pub.  L  98-525) 

(23)  School,  educational  institution, 
institution.  The  terms  "school", 
"educational  institution",  and 
"institution"  mean  any  business  school, 
community  or  junior  college,  teachers' 
college,  college,  university  or  scientific 
or  technical  institution  which  confers 
undergraduate  degrees. 

(Authority:  10  U.S.C.  2131(a);  Pub.  L  98-525) 

(24)  School  year.  The  term  "school 
year"  means  generally  a  period  of  2 
semesters  or  3  quarters  which  is  not  less 
than  30  nor  more  than  39  weeks  in  total 
length. 

(Authority:  10  U.S.C.  2136(b):  Pub.  L  98-525) 


(25)  Standard  class  session.  The  term . 
"standard  class  session"  has  the  same 
meaning  as  provided  in  (  21.4200(g)  of 
this  part. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C. 
1788(c):  Pub.  L  98-525) 

(26)  Standard  college  degree.  The  term 
"standard  college  degree"  has  the  same 
meaning  as  provided  in  S  21.4200(e)  of 
this  part. 

(Authority:  10  U.S.C.  2136(b).  38  VS.C.  1788; 
Pub.  L  98-525) 

(27)  StQfe.  The  term  "State"  has  the 
same  meaning  as  provided  in  . 

S  21.1021(c)  of  this  part. 

(Authority;  38  U.S.C.  101(20);  Pub.  L  08-525) 

(28)  Vocational  or  professional 
objective.  A  vocational  or  professional 
objective  is  one  that  leads  to  an 
occupation.  It  may  include  educational 
objectives  essential  to  prepare  for  the 
chosen  occupation,  but  not  include  any 
educational  objectives  beyond  the 
bachelor's  degree.  When  a  program  of 
education  consists  of  series  of  courses 
not  leading  to  an  educational  objective, 
these  courses  must  be  pursued  at  an 
institution  of  higher  learning  and  must 
be  required  for  attainment  of  a 
designated  vocational  or  professional 
objective. 

(Authority:  10  U.S.C.  2131(b);  Pub.  L  98-52S) 

Claims  and  Applications 

§21.7530    Applications,  daims  and 
informal  claims. 

(a)  Applications.  An  individual  must 
file  a  claim  for  educational  assistance 
with  the  VA.  The  claim  must  be  in  the 
form  prescribed  by  the  Administrator. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C.  1671; 
Pub.  L  98-525) 

(b)  Informal  claim.  The  VA  will 
consider  any  communication  from  an 
individual,  an  authorized  representative 
or  a  Member  of  Congress  to  be  an 
informal  claim  if  it  indicates  an  intent  to 
apply  for  educational  assistance.  Upon 
receipt  of  an  informal  claim,  if  a  formal 
claim  has  not  been  filed,  the  VA  will 
provide  an  application  form  to  the 
claimant.  If  the  VA  receives  the 
application  form  within  one  year  from 
the  date  the  VA  provided  it,  the  VA  will 
consider  the  claim  to  have  been  filed  on 
the  date  the  VA  received  the  informal 
claim. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C.  1671; 
Pub.  L  98-525) 

(c)  Enrollment  is  not  an  informal 
claim.  The  act  of  enrolling  in  an 
approved  school  does  not  in  itself 
constitute  an  informal  claim. 


F«4w«l 
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(Aulhonly:  10  UJ&.C.  213a(bl.  3B  U.&C.  1671: 
Pub.L9B-«2S) 

}  21.7532    Tbiwlmtt*. 

(a)  Scope  of  this  section.  The 
provisions  of  this  section  are  applicable 
to  original  applications,  formal  or. 
infonnal,  and  to  reopened  daimi.! 

(Attthorit^  10  U.S.C  2138(b).  M  U.S.C.  1671: 
PukLM-SZS) 

(b)  Failure  to  complete  claim.  The  VA 
wiU  oonaider  a  claim  to  be  abandoned 
when  the  VA  requests  evidence  in 
connection  with  the  claim,  and  the 
claimant  doee  not  furnish  the  evidence 
within  one  year  of  the  date  of  the 
request  After  the  expiration  of  one  year, 
the  VA  will  not  take  further  action 
unless  a  new  claim  is  received.     | 

(Authority:  10  U.S.C.  Z136(b).  38  aS-C  1671: 
Pub.  L  96-U5) 

(c)  New  claim.  When  a  claim  has  been 
abandoned,  the  VA  wiH  consider  any 
subsequent  communication  which  meets 
the  requirements  of  an  informal  claim  to 
be  a  new  claim.  The  VA  will  consider 
the  date  of  receipt  of  the  subsequent 
communication  to  be  the  date  of  the  new 
claim. 

(Authority:  10U.S.C  213a(b).  38  U.S.C  1671: 
Pub.L9fr-52S) 

(d)  Failure  to  furnish  form  or  notice  of 
time  limit  Failure  by  the  VA  to  furnish 
the  reservist  any  form  or  information 
concerning  the  right  to  file  a  claim  or  to 
furnish  notice  of  the  tinte  limit  for  the 
filing  of  claim  or  for  the  completion  of 
any  action  required  %vill  not  extend  the 
periods  allowed  for  these  actions. 

(Authority:  10  U.S.C  213e(b).  38  U.S.C.  1671: 
Puh.L98-&2S| 

(e)  TVme  limit  for  filing  a  claim  for  an 
extended  period  of  eligibility.  A  claim 
for  an  extended  period  of  eligibility  as 
described  in  S  21.7551  of  this  part  must 
be  received  by  the  VA  by  the  later  of  the 
following  dates: 

(1)  One  year  from  the  date  on  which 
the  reservist's  original  period  of  i 
eligibility  ended.  ' 

(2)  One  year  from  the  last  date  on 
which  the  reservist's  physical  or  mental 
disability  ceased  to  prevent  him  or  her 
from  be^nning  or  resimiing  the 
reservist's  chosen  program  of  education. 

(Authority:  10  U3.C  2133(b)(2h  Pub.  L.  98- 
S25) 

EU^bility 

f21.7S40    Eflgitiiiity  for  educational 


UMI 


(a)  Establishing  eligibility.  Except  as 
provided  in  paragragh  (b)  of  this  section. 
an  individual  is  determined  by  the 
Armed  Forces  to  be  eligible  for 
educational  assistance  as  provided  in 


S  §  21.7636  and  217639  of  diis  part  when 
he  or  she — 

(1)  During  the  period  beginning  oa  fitly 
1. 1985  and  ending  on  June  3(X  1980— 

(i)  Enlists,  reenlists.  or  extends  an . 
enlistment  as  a  Reserve  for  service  in 
the  Selected  Reserve  so  that  the  total 
period  of  obligated  service  is  at  least  six 
years  fr(»n  the  point  of  the  enlistment 
reenlistment  or  extension,  or 

(ii)  Is  appointed  as,  or  is  serving  as,  a 
reserve  ofricer  and  agrees  to  serve  in  the 
Selected  Reserx'e  fur  a  period  of  not  less 
than  six  years  in  addition  to  any  other 
period  of  obligated  service  in  the 
Selected  Reserve  to  which  the  person 
may  be  subject: 

(2)  Before  completing  the  initial  acdve 
duty  for  training  receives  a  secondary 
school  diploma  (or  an  equivalency 
certificate]: 

(3)  Completes  his  or  her  initial  period 
of  active  duty  for  training; 

(4)  Completes  180  days  service  in  the 
Selected  Reserve:  and 

(5)  Is  participating  satisfactorily  in  the 
Selected  Reserve. 

(Authority:  10  U.S.C.  2132:  Pub.  L.  96-525) 

(b)  Limitations  on  establishing 
eligibility.  (1)  Even  if  the  requirements 
of  paragraph  (a)  of  this  section  are  met 
none  of  the  following  individuals  can  be 
provided  educational  assistance  under 
10  U.S.C.  Ch.  106  unless  he  or  she  elects 
to  waive  benefits  under  38  U.S.C.  Ch.  30: 

(i)  A  reservist  who  is  eligible  for  basic 
educational  assistance  provided  under 
38  U.S.C.  Ch.  30,  and  has  established 
eligibility  to  that  assistance  partially 
through  service  in  the  Selected  Reserve, 

(ii)  A  member  of  the  National  Guard 
or  Air  National  Guard  who  has 
established  eligibility  for  basic 
educational  assistance  provided  under 
38  U.S.C.  Ch.  30  through  activation 
under  a  provision  of  law  other  than  32 
U.S.C.  316.  502,  503.  504  or  505,  or 

(iii)  An  individual  who  is  receivinijg 
fincmcial  (scholarship)  assistance  under 
section  2107,  title  10.  U.S.  Code,  as 
members  of  the  Senior  Reserve  Officers' 
Training  Co.'-ps  Program. 

(2)  An  individual  who  has  established 
eligibility  for  basic  educational 
assistance  under  38  U.S.C.  Ch.  30  solely 
through  service  on  active  duty  may. 
establish  eligibility  for  educational 
assistance  under  10  U.S.C.  Ch.  106  by 
meeting  the  requirements  of  paragraph 
(a)  of  this  section. 

(Authority:  10  U.S.C.  2132(d).  2134;  Pub.  L  96- 
525) 

§21.7550    Ending  dates  Of  eUgibimy. 

(a)  Time  limit  on  eligibility.  Except  as 
provided  in  S  21.7551  and  paragraph  (b) 
of  this  section,  a  reservist's  period  of 


eligtbility  expires  effective  the  earlier  of 
the  fottowtng  dates: 

(1)  The  last  day  of  the  10-year  period 
beginning  on  the  date  the  reservist 
becomes  eligible  for  educational 
assistance;  or 

(2)  The  date  the  reservist  is  separated 
from  the  Selected  Reserve. 

(Authority:  \0  U.8.C.  2133;  Pub.  L  98-625) 

(b)  Completion  of  term  or  program.  (1) 
If  a  reservist  is  enrolled  in  an 
educational  institution  regularly 
operated  on  the  quarter  or  semester 
system,  and  the  reservist's  period  of 
eligibility  as  defined  in  paragraph  (a)  of 
this  section  would  expire  during  a 
quarter  or  semester,  the  period  of 
eligibility  shall  be  extended  to  the  end 
of  the  quarter  or  semester. 

(2)  If  a  reservist  is  enrolled  in  an 
educational  institution  not  regularly 
operated  on  the  quarter  or  semester 
system,  and  the  reservist's  period  of 
eligibility  as  defined  in  paragraph  (a)  of 
this  section  would  expire  after  a  major 
portion  of  the  course  is  completed,  the 
period  «f  eligibility  shall  be  extended 
until  the  earlier  of  the  following  occurs: 

(i)  The  end  of  the  course,  or 

(ii)  12  weeks  from  the  date  on  whidi 
the  reservist's  eligibility  otherwise 
would  have  expired. 

(Authority:  10  U.S.C.  2133(b)(1);  Pub.  L  98- 
525) 

$21.7551    Extended  period  Of  eligMIMy. 

(a)  Period  of  eligibility  may  be 
extended.  The  VA  shall  grant  an 
extension  of  a  delimiting  period 
determined  by  §  21.7550(a)(1)  of  this  part 
provided: 

(1)  The  individual  applies  for  an 
extension  within  the  time  period 
speciHed  in  S  21.7532(e]  of  this  part 

(2]  The  individual  was  prevented  from 
initiating  or  completing  the  chosen 
program  of  education  within  the 
otherwise  applicable  eligibility  period, 
because  of  a  physical  or  mental 
disability,  which  is  not  the  result  of  the 
reservist's  own  willful  misconduct  and 
which  was  Incurred  in  or  aggravated  by 
service  in  the  Selected  Reserve. 
Evidence  must  establish  that  such  a 
program  of  education  was  medically 
infeasible.  The  VA  will  not  grant  a 
reservist  an  extension  for  a  period  of 
disabihty  which  was  30  days  or  less 
unless  the  evidence  establishes  that  the 
reservist  was  prevented  from  enrolling 
or  reenroliing  in  the  chosen  program,  or 
was  forced  to  discontinue  attendance, 
because  of  the  short  disability. 

(Authority:  10  U.S.C.  2133(bK2).  38  U.S.C. 
1431(d):  Pub.  L.  98-525) 


(b)  Commencing  date.  The  reservist 
shall  elect  the  commencing  date  of  an 
extended  period  of  eligibility.  The  date 
cho8el^— 

(1)  Must  be  on  or  after  the  original 
date  of  expiration  of  eligibihty  as 
determined  by  S  21.7550(a)(1)  of  this 
part  and 

(2)  Must  either  be- 
ll) On  or  before  the  90th  day  following 

the  date  on  whidi  the  reservist's 
application  for  an  extension  was 
approved  by  the  VA  if  the  reservist  is 
training  during  the  extended  period  of 
eligibiUty  in  a  conrss  not  oTgani2ed  on  a 
term,  quarter  or  semester  basis,  or 
(ii)  On  or  before  the  first  day  of  a 
term,  quarter  or  semester  witfiin  an 
ordinary  school  year  foUowing  the  90th 
day  af^er  the  reservist's  application  for 
an  extension  was  approved  by  the  VA, 
if  the  reservist  is  training  during  the 
extended  period  of  eligibility  in  a  course 
organized  on  a  term,  quarter  or  semester 
basis. 

(Authority:  10  U.S.C.  2133(b)(2),  38  U.S.C. 
1431(d);  Pub.  L.  96-525) 

(c)  Length  ofext  nded period  of 
eligibility.  A  reservist's  extended  period 
of  eligibility  shall  be  for  the  length  of 
time  that  the  reservist  was  prevented 
from  initiating  or  completing  his  or  her 
chosen  program  of  education,  except 
that  it  must  end  when  the  reservist  is 
separated  from  the  Selected  Reserve. 
The  VA  ^all  determine  the  length  of 
time  the  reservist  was  prevented  from 
initiating  or  completing  his  or  her 
chosen  program  of  education  as  follows: 

(1)  If  the  reservist  is  in  training  in  a 
course  organized  on  a  term,  quarter  or 
semester  basis,  his  or  her  extended 
period  of  eligibility  shall  contain  the 
same  number  of  days  as  the  number  of 
days  from  the  date  during  the  reservist's 
original  eligibility  period  that  his  or  her 
training  became  medically  infeasible  to 
the  earliest  of  the  following  dates: 

(i)  The  commencing  Hate  of  the 
ordinary  term,  quarter  or  semester 
following  the  day  the  reservist's  training 
became  medically  infeasible, 

(ii)  The  last  date  of  the  reservist's 
delimiting  date  as  determined  by 
§  21.7550(a)(1)  of  this  part,  or 

(iii)  The  date  the  reservist  resumed 
training. 

(2)  If  the  reservist  is  training  in  a 
course  not  organized  on  a  term,  quarter 
or  semester  basis,  his  or  her  extended 
period  of  eligibiUty  diail  contain  the 
same  number  of  days  as  the  number  of 
days  from  the  date  during  the  reservist's 
origirad  delimiting  period  that  his  or  her 
training  became  medically  infeasible  to 
the  earlier  of  the  following  dates: 

(i)  The  date  the  reservist's  training 
becam.e  medically  feasible,  or 


(ii)  The  reservist's  debmiting  date  as 
determined  by  1 21.7550(aMl)  of  this 
part. 

(Authority:  10  U.S.C.  2133(b)(2).  38  V&JC 
1431(d);  Pub.  L  98-525) 

Entitlement 

§21.7570    EnWtanent 

Each  reservist  is  entitled  to  a 
maximum  of  36  months  of  educational 
assistance  (or  its  equivalent  in  part-time 
educational  assistance)  under  this 
program,  but  is  also  subject  to  the 
provisions  of  {  21.4020  (a)  and  (b)  of  diis 
part. 

(Authority:  10  U.S.C  n3I(c):  Pub.  L.  98-525) 


121^576 

(a)  Overview.  The  VA  will  make 
charges  against  entidement  as  stated  in 
this  section.  Charges  are  based  upon  the 
principle  that  a  reservist  who  trains  fidl 
time  for  one  day  should  be  charged  one 
day  of  entitlement 

(Authority:  10  \i.SXL  21Sl(c)(2):  Pub.  L  98- 
525) 

(b)  Determining  entitlement  charge. 
(1)  liie  VA  will  nMke  a  charge  against 
entitlement 

(i)  On  the  basis  of  total  elapsed  time 
((me  day  for  each  day  or  part  of  a  day  of 
pursuit  for  which  the  reservist  is  paid 
educational  assistance)  if  the  reservist  is 
pursuing  the  program  of  education  on  a 
full-time  basis. 

(ii)  On  the  basis  of  a  proportionate 
rate  of  elapsed  time,  if  the  reservist  is 
pursuing  the  program  of  education  on  a 
three-quarter  or  one-half-time  basis. 

(2)  The  VA  will  compute  elapsed  time 
from  the  commencing  date  of  the  award 
of  educational  assistance  to  date  of 
discontinuance.  If  the  reservist  changes 
his  or  her  training  time  after  the 
commencing  date  of  enrollment,  the  VA 
will— 

(i)  Divide  the  enrollment  period  into 
separate  periods  of  time  during  which 
the  reservist's  training  time  remains 
constant,  and 

(ii)  Compute  the  elapsed  time 
separately  for  each  time  period. 

(Authority:  10  U.S.C.  2131(c);  Pub.  L  98-525) 

(c)  Overpayment  cases.  The  VA  will 
make  a  charge  against  entitlement  for  an 
overpayment  only  if  the  overpayment  is 
discharged  in  bankruptcy;  is  waived  and 
is  not  recovered;  or  is  compromised. 

(1)  If  the  overpayment  is  discharged  in 
bankruptcy  or  is  waived  and  is  not 
recovered,  the  charge  against 
entitlement  will  be  at  the  appropriate 
rate  for  the  elapsed  period  covered  by 
the  overpayment  (exclusive  of  interest, 
administrative  costs  of  collection,  court 
costs  and  marshal  fees). 


(2)  If  the  overpayment  is  compromised 
and  the  compromise  offer  is  less  than 
the  anwunt  of  interest,  administrative 
costs  of  collection,  court  costs  and 
marshal  fees,  the  charge  against 
entitlement  will  be  at  the  appropriate 
rate  for  the  elapsed  period  covered  by 
the  overpayment  (exclusive  of  interest 
administrative  costs  of  collection,  court 
costs  and  marshal  fees). 

(3)  If  the  overpayment  is  compromised 
and  the  compromise  offer  is  equal  to  or 
greater  than  the  amount  of  interest 
administrative  costs  of  collection,  court 
costs  and  marshal  fees,  the  chai^ge 
against  entitlement  will  be  determined 
by- 

(i)  Subtracting  from  the  sum  paid  in 
the  compromise  oRer  the  amount 
attributable  to  interest  administrative 
costs  of  collection,  court  costs  and 
marshal  fees, 

(ii)  Subtracting  the  remaining  amount 
of  the  overpayment  balance  determined 
in  paragraph  (c)(3)(i)  of  this  section  from 
the  amount  of  the  original  overpayment 
(exchnive  of  interest,  administrative 
costs  of  collection,  court  costs  and 
marshal  fees), 

(iii)  Dividing  the  result  obtained  in 
paragraph  (c)(3)(i)  of  this  section  by  the 
amount  of  the  original  overpayment 
(exclusive  of  interest,  administrative 
costs  of  collection,  court  costs  and 
marshal  fees),  and 

(iv)  Multiplying  the  percentage 
obtained  in  paragraph  (c)(3)(iii)  of  this 
section  by  the  amount  of  the  entitlement 
otherwise  chargeable  for  the  period  of 
the  original  overpayment. 

(Authority:  10  U.S.C.  2131(c);  Pub.  t.  98-525) 

(d)  Interruption  to  conserve 
entitlement  A  reservist  may  not 
interrupt  a  certiRed  period  of  enrollment 
for  the  purpose  of  conserving 
entitlement.  An  institution  of  higher 
learning  may  not  certify  a  period  of 
enrollment  for  a  fractional  part  of  the 
normal  term,  quarter  or  semester  if  the 
reservist  is  enrolled  for  the  entire  term, 
quarter  or  semester.  The  VA  will  make  a 
charge  for  the  entire  period  of  certified 
enrollment  if  the  reservist  is  otherwise 
eligible  for  educational  assistance, 
except  when  educational  assistance  is 
interrupted  under  any  of  the  following 
conditions: 

(1)  Enrollment  is  terminated; 

(2)  The  reservist  cancels  his  or  her 
enrollment  and  does  not  negotiate  an 
educational  assistance  check  for  any 
part  of  the  certified  period  of  enrollment; 

(3)  The  reservist  interrupts  his  or  her 
enrollment  at  the  end  of  any  term, 
quarter  or  semester  within  the  certified 
period  of  enrollment  and  does  not 
negotiate  a  check  for  educational 
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assistance  for  the  succeeding  term,  i 
quarter  or  semesten  | 

(4)  The  reservist  requests  interruption 
or  cancellation  for  any  break  when  an 
institution  of  higher  learning  was  closed 
during  a  certified  period  of  enrollment, 
and  the  VA  continued  payments  under 
an  established  policy  based  upon  an 
Executive  Order  of  the  President  or  an 
emergency  situation.  In  such  a  case 
entitlement  will  be  restored  unless  the 
reservist  negotiated  a  check  for 
educational  assistance  for  the  certified 
period  and  does  not  repay  the  amount 
received. 
(Authority:  10  U.S.C  2131(c);  Pub.  L  98-525) 

Counseling 

S  21.7600    Counseling. 

A  reservist  may  receive  counseling 
from  the  VA  before  be^nning  training 
and  during  training. 

(a)  Purpose.  The  purpose  of 
counseling  is — 

(1)  To  assist  in  selecting  an  objective; 

(2)  To  develop  a  suitable  program  of 
education; 

(3)  To  select  an  institution  of  higher 
learning  appropriate  for  the  educational 
or  training  objective; 

(4)  To  resolve  any  personal  problems 
which  are  likely  to  interfere  with  the 
successful  pursuit  of  a  program;  and 

(5)  To  select  an  employment  objective 
for  the  reservist  that  would  be  likely  to 
provide  the  reservist  with  satisfactory 
employment  opportunities  in  light  of  his 
or  her  personal  circumstances. 

(Authority:  38  U.S.C.  2136(b).  1663;  Pub.  L  98- 
525) 


(b)  Counseling  not  required. 
Counseling  never  is  required  for  those 
individuals  eligible  for  educational 
assistance  established  under  10  U.S.C. 

ch.ioe. 

(Authority:  10  U.S.C.  2136(b).  1663:  Pub.  L.  98- 
525) 

(c)  Availability  of  counseling. 
Counseling  is  available  for — 

(1)  Identifying  and  removing  reasons 
for  academic  difficulties  which  may 
result  in  interruption  or  discontinuance 
of  training,  or 

(2)  Considering  changes  in  career 
plans  and  making  sound  decisions  about 
the  changes. 

(Authority:  10  U.S.C.  213e(b).  1663:  Pub.  L  98- 
525) 

(d)  Requested  counseling.  The  VA 
shall  provide  counseling  as  needed  for 
the  purposes  identified  in  paragraphs  (a) 
and  (c)  of  this  section  upon  request  of 
the  reservist.  The  VA  shall  take 
appropriate  steps  (including  individual 
notification  where  feasible]  to  acquaint 


reservists  with  the  availability  and 
advantages  of  counseling  services. 

(Authority:  10  aS.C  2136(b).  38  U.S.C.  1663; 
Pub.  L  9fr-«25) 

S  21.7603    Travd  txpantM. 

The  VA  will  not  pay  for  any  costs  of 
travel  to  and  from  the  place  of 
counseling  for  anyone  who  requests 
counseling  under  10  U.S.C.  Ch.  106. 

(Authority:  38  U.S.C.  Ill) 

Programs  of  Education 

§21.7610    Selection  of  a  program  of      * 
education. 

(a)  General  requirement.  An 
individual  must  be  pursuing  an 
approved  program  of  education  in  order 
to  receive  educational  assistance. 

(Authority:  10  U.S.C.  2131;  Pub.  L  98-525) 

(b)  Approval  of  a  program  of 
education.  The  VA  will  approve  a 
program  of  education  selected  by  a 
reservist  for  payment  of  educational 
assistance  under  10  U.S.C.  Ch.  106  if— 

(1)  The  program  accords  with  the 
defmition  of  a  program  of  education 
found  in  S  21.7520(b)(17)  of  this  part.  • 

(2)  It  has  an  educational,  professional 
or  vocational  objective  (as  defined  in 

§  21.7520(b)  (7)  and  (28)  of  this  part),  and 

(3)  The  courses  and  subjects  in  the 
program  are  approved  for  VA  purposes 
as  provided  in  §  21.7720  of  this  part. 

(4)  I'he  reservist  is  not  already 
qualiHed  for  the  objective  of  the 
program. 

(Authority:  10  U.S.C.  2136(b).  1671:  Pub.  L  98- 
525) 

S  21.7612    Programs  of  education 
combining  two  or  more  types  of  courses. 

An  approved  program  may  consist  of 
courses  offered  by  two  institutions  of 
higher  learning  concurrently,  or  courses 
offered  through  class  attendance  and  by 
television  concurrently.  An  institution  of 
higher  learning  may  contract  the  actual 
training  to  another  institution  of  higher 
learning,  provided  the  course  is 
approved  by  the  State  approving  agency 
having  approval  jurisdiction  of  the 
institution  of  higher  learning  which 
actually  provides  the  training. 

(a)  Concurrent  enrollment.  When  a 
reservist  cannot  schedule  his  or  her 
complete  program  at  one  institution  of 
higher  learning,  the  VA  may  approve  a 
program  of  concurrent  enrollment.  When 
requesting  such  a  program,  the  reservist 
must  show  that  his  or  her  complete 
program  of  education  is  not  available  at 
the  institution  of  higher  learning  in 
which  he  or  she  will  pursue  the  major 
portion  of  his  or  her  prograni  (the 
primary  institution  of  higher  learning),  or 
that  it  cannot  be  scheduled  within  the 


period  in  which  he  or  she  plans  to 
complete  his  or  her  program. 

(Authority:  10  U.S.C.  2136(b):  38  U.S.C 
1780(g);  Pub.  L  9»-525) 

(b)  Television.  In  determining  whether 
a  reservist  may  pursue  part  of  a  program 
of  education  under  10  U.S.C.  Ch.  106  by 
television,  the  VA  will  apply  the 
provisions  of  §  21.4233(c)  of  this  part  in 
the  same  manner  as  they  are  applied  in 
making  similar  determinations  for 
people  training  under  38  U.S.C.  Ch.  34. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C. 
1673(c);  Pub.  L.  98-525) 

§  21.7614    Ctumge  of  program. 

In  determining  whether  a  reservist 
may  change  his  or  her  program  of 
education  under  10  U.S.C.  Ch.  106,  the 
VA  will  apply  the  provisions  of 
§  21.4234  of  this  part  in  the  same  manner 
as  they  are  applied  in  making  similar 
determinations  for  veterans  training 
under  38  U.S.C.  Ch.  34. 

(Authority:  10 U.S.C.  2136(b),  38 U.SC.  1791; 
Pub.  L  98-525) 

Courses 

§21.7620    Courses  included  in  program* 
of  education. 

(a)  General.  Generally,  the  VA  will 
approve,  and  will  authorize  payment  of 
educational  assistance  for  the  reservist's 
enrollment  in  any  course  or  subject 
which  a  State  approving  agency  has 
approved  as  provided  in  §  21.7720  of  this 
part  and  which  forms  a  part  of  a 
program  of  education  as  defined  in 

§  21.7520(n)  of  this  part.  Restrictions  on 
this  general  rule  are  stated  in  the  other 
paragraphs  in  this  section  and  in 
§  21.7722(b)  of  this  part,  however. 

(Authority:  10  U.S.C.  2131:  Pub.  L  98-525) 

(b)  Flight  training.  The  VA  may  pay 
educational  assistance  for  a  flight 
training  course  only  if  the  course  is 
offered  at  an  institution  of  higher 
learning  toward  a  standard  college 
degree  the  reservist  is  pursuing. 

(Authority:  10  U.S.C.  2131(c)(1);  Pub.  L  98- 
525) 

(c)  Independent  study.  The  VA  will 
pay  educational  assistance  for  an 
enrollment  in  a  course  or  subject  offered 
by  independent  study  only  if — 

(1)  The  reservist  is  concurrently 
enrolled  in  at  least  one  course  or  subject 
offered  by  resident  training  during  the 
entire  period  for  which  payment  is  being 
made  for  independent  study; 

(2)  The  independent  study  course  or 
subject  leads  to  a  standard  college 
degree;  and 


Federai  Re^rter  /  Vol.  S2,  Nd>  221  /  Tuesday.  November  17.  1887  /  Propoaed  Rales  44061 


(3)  The  combined  training  time  for  the 
courses  is  at  least  one-half-time  training. 
See  S  21.7639(6}  of  this  part 

(Authority:  10  U.S.C  2136(b),  38  Ul&C. 
1788(b);  Pub.  L  98-525) 

§2t.7«22    Ceureeeiweeluded. 

(a)  Unapproved  courses.  The  VA  will 
not  pay  edncatioaal  assistance  for  an 
enrollment  in  any  course  which  has  not 
been  approved  by  a  State  approving 
agency  or  by  the  VA  when  that  agency 
acts  as  a  State  approving  agency.  The 
VA  will  not  pay  edocational  assistance 
for  a  new  enrollment  in  a  course  when  a 
State  approving  agency  has  suspended 
the  approval  of  the  course  for  new 
enroUinents,  nor  for  any  period  within 
any  enrollment  after  the  date  that  the 
State  approving  agency  disapproves  a 
course.  See  §  21.7720  of  this  part 

(Authority:  10  U.aC.  2136(b).  38  U.S.C  1772; 
Pub.L0a-52S) 

(b)  Courses  not  part  of  a  program  of 
education.  The  VA  will  not  pay 
educational  assistance  for  an  enrollment 
in  any  course  which  is  not  part  of  a 
program  of  education. 

(Authority:  38  U.S.C.  2131;  Pub.  L  98-525) 

(c)  Erroneous,  deceptive,  misleading 
practices.  The  VA  will  not  pay 
educatiraial  assistance  for  an  enrollment 
in  any  coarse  <^ered  at  an  institutioa  of 
higher  learning  which  uses  advertising 
sales,  or  enrollment  practices  whidi  are 
erroneous,  deceptive  or  misleading  by 
actual  statement  omission  or 
intimation.The  VA  wiU  apply  the 
provisions  of  §  21.4252(h)  of  this  part  in 
making  these  decisions  with  regard  to 
enrollments  under  10  U.S.C.  Ch.  106  in 
the  same  manner  provided  in  making 
similar  decisions  with  regard  to 
enrollments  under  38  U.&C  Ol  34. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C  1798; 
Pub.  L  96-525) 

(d)  Avocotional  and  recreational.  (1) 
The  VA  will  not  pay  educational 
assistance  for  an  enrollment  in  any 
course — 

(i)  Which  is  avocational  or 
recreational  in  character,  or 

(ii)  The  advertising  for  which  contains 
significant  avocational  or  recreational 
themes. 

(2)  The  VA  presumes  that  the 
following  courses  are  avocational  or 
recreational  in  character  unless  the 
reservist  justifies  their  pursuit  to  tfie  VA 
as  provided  in  paragraph  (dK3)  of  this 
section.  The  courses  are: 

(i)  Any  photography  course  or 
entertainment  course;  or 

(ii)  Any  music  course,  instrumental  or 
vocal,  public  speaking  cotu^e.  or  course 
in  dancing,  sports  or  athletics,  such  as 
horseback  riding,  swinuning.  fishing. 


skiing,  golf.  basebaU.  tennis,  bowling, 
sports  officiating,  or  other  sport  or 
athletic  courses,  except  courses  of 
applied  music,  physical  education,  or 
public  speaking  which  are  offered  by 
institutions  of  higher  learning  for  credit 
as  an  integral  part  of  a  program  leading 
to  an  educational  objective;  or 

(iii)  Any  other  type  of  course  which 
the  VA  determines  to  be  avocational  or 
recreational. 

(3)  To  overcome  a  presumption  that  a 
course  is  avocational  or  recreational  in 
character,  the  reservist  must  establish 
that  the  course  will  be  of  bona  fide  use 
in  the  pursuit  of  his  or  her  present  or 
contemplated  business  or  occupation. 

(Authority:  10  U.S.C.  2136(b).  38  U5.C 
1673(d);  Pub.  L.  98-525) 

(e)  Mitigating  circumstances.  The 
reservist  is  not  entitled  to  receive 
payment  of  educational  assistance  from 
the  VA  for  a  course  from  which  the 
reservist  withdraws  or  receives  a 
nonpunitive  ^ade  which  is  not  used  in 
c(»nputing  the  requirements  for 
graduation  tmless — 

(1)  There  are  mitigating 
circumstances,  and 

(2)  The  reservist  submits  the 
circumstances  in  writing  to  the  VA 
within  1  year  from  the  date  the  VA 
notifies  the  reservist  that  he  or  she  must 
submit  the  mitigating  circumstances. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C 
1780(a);  Pub.  L.  98-525) 

(f)  Other  courses.  The  reservist  is  not 
entitled  to  receive  payment  of 
educational  assistance  from  the  VA 
for— 

(1)  An  enrollment  in  a  course  leading 
to  any  degree  or  certificate  above  the 
baccalaureate  level. 

(2)  An  enrollment  in  a  course  not 
offered  by  an  institution  of  higher 
learning, 

(3)  An  audited  course  (see  S  21.4252(1) 
of  this  part), 

(4)  New  enrollments  in  a  course 
during  periods  when  approval  has  been 
suspended  by  a  State  approving  agency, 

(5)  Certain  courses  being  pursued  by 
nonmatriculated  students  as  provided  in 
§  21.4252(1)  of  this  part 

(6)  Enrollment  in  a  course  pursued 
after  the  reservist  has  completed  the 
course  of  instruction  required  for  the 
award  of  a  baccalaureate  degree  or  the 
equivalent  evidence  of  completion  of 
study. 

(7)  Correspondence  courses. 

(8)  An  enrollment  in  a  course  offered 
by  a  proprietary  school  when  the 
reservist  is  an  official  of  the  school 
authorized  to  sign  certificates  of 
enrollment  or  monthly  certificates  of 
attendance  under  10  U.S.C.  Ch:  106.  an 
owner  or  an  operator,  or 


(9)  A  new  enrollment  in  a  course 
which  does  not  meet  the  veteran- 
nonveteran  ratio  requirement  as 
computed  under  {  21.4201  of  this  part. 

(Authority:  10  U3.C  2131(cJ.  2:38(b):  38 
U.S.C.  1772(a),  1780(a):  Pub.  L  96-^25) 

§21.7624    OverctiergeaHestilctlons  on 
enroitment 

(a)  Overcharges.  The  VA  may 
disapprove  an  institution  of  higher 
learning  for  forther  enrollments,  when 
the  institution  of  higher  learning  charges 
or  receives  from  a  reservist  tuition  and 
fees  that  exceed  the  estabhshed  charges 
which  the  institution  of  higher  learning 
requires  from  similariy  circumstanced 
nonreservists  enrolled  in  the  same 
course. 

(Authority:  10  U5.C.  2136(b).  38  U5.C  1790: 
Pub.  L.  98-525) 

(b)  Restriction  on  enrollments.  In 
determining  whether  restrictions  on 
approval  of  enrollments  should  exist  at 
an  institution  of  higher  learning,  the  VA 
will  apply  the  provisions  of  5  21.4202(b) 
of  this  part  in  the  same  manner  as  they 
are  applied  in  the  administration  of  38 
U.S.C.  34  and  36. 

(Authority:  10  U.S.C.  2136(b).  38  U5.C 
1790(b);  Pub.  L  98-525) 

Payments  Educatiooal  Assistance 

§21.7630    Educational  assistance. 

The  VA  will  pay  educational 
assistance  pursuant  to  10  U.S.C.  Ch.  106 
to  an  eligible  reservist  while  he  or  she  is 
pursuing  approved  courses  in  a  program 
of  education  at  the  rates  specified  in 
i  21.7636  and  §  21.7639. 

(Authority:  10  U.&C  2131(b);  Pub.  L  98-525) 
§  21.7631    Commencing  dales. 

The  commencing  date  of  an  award  or 
increased  award  of  educational 
assistance  will  be  determined  under  this 
section. 

(a)  Entrance  or  reentrance  including 
training  time  change,  change  of  program 
or  educational  institution.  When  an 
eligible  reservist  enters  or  reenters  into 
training  or  increases  his  or  her  rate  of 
training,  the  commencing  date  of  his  or 
her  award  of  educational  assistance 
shall  be  the  latest  of  the  following 
dates — 

(1)  The  date  the  institution  of  higher 
learning  certifies  under  paragraph  (b)  or 
(c)  of  this  section. 

(2)  The  date  one  year  before  the  date 
the  VA  receives  the  reservist's 
application  or  enrollment  certification, 
whichever  is  later.  (See  §  21.7532  of  this 
part). 

(3)  The  effective  date  of  the  approval 
of  the  course,  or  one  year  before  the 
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date  the  VA  receives  die  approval 
notice,  whichever  is  later. 

(4)  The  date  of  reopened  application 
under  paragraph  (d)  of  this  section. 

( Auifaority:  10  U.S.C  Zt36(b).  38  UJS.C.  1772:    . 
Pub.  L  98-525) 

(b)  Certification  by  the  institution  of 
higher  /earning — the  course  or  subject 
leads  to  a  standard  college  degree.  {1] 
When  the  student  enrolls  in  any  course 
or  subject  other  than  one  described  in 
paragraph  (b)  (2)  and  (3)  of  this  section, 
the  conunencing  date  of  the  award  or 
increased  award  of  educational 
assistance  will  be — 

(i)  The  date  of  registration  in  the  term, 
quarter  or  semester. 

(ti)  The  date  of  reporting  when  the 
individual  is  required  by  the  published 
standards  of  the  educational  institution 
to  report  in  advance  of  registration.. 

(2)  When  the  student  enrolls  in  a ' 
resident  course  or  subject  leading  to  a 
standard  college  degree  and  the  ^rst 
day  of  classes  does  not  occur  before  the 
end  of  the  first  regularly  scheduled 
calendar  week  of  classes  during  a  term, 
quarter  or  semester,  the  commencing 
date  of  the  award  or  increased  award  of 
educational  assistance  will  be  the  first 
day  of  classes. 

(3)  When  the  student  enrolls  in  a  I 
resident  course  or  subject  leading  to  a 
standard  college  degree  and  the  first 
day  of  classes  is  more  than  14  days  after 
the  date  of  registration,  the  commencing 
date  of  the  award  or  the  increased 
award  of  educational  assistance  will  be 
the  first  day  of  classes. 

(Authority:  38  U.S.C.  1414, 1423;  Pub.  L  96- 
525) 

(c)  Certification  by  institution  of 
higher  learning-course  does  not  lead  to 
a  standard  college  degree.  When  a 
reservist  enrolls  in  a  course  not  leading 
to  a  standard  college  degree,  the    j 
commencing  date  of  the  award  of  i 
educational  assistance  shall  be  the  first 
date  of  the  reservist's  class  attendance. 

(Authority:  38  U.S.C  1414, 1423:  Pub.  L  98- 
525)  I 

(d)  Reopened  application  after 
abandonment  (§21.7532).  When  the 
reservist  reopens  his  or  her  claim  after 
abandoning  it,  the  commencing  date  of 
the  award  of  educational  assistance 
shall  be  the  date  the  VA  receives  the 
reservist's  apphcation  or  enrollment 
certificate,  whichever  is  later.        i 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C  1«71: 
Pub.  L  98-525) 

(e)  Liberalizing  laws  and  VA  issues. 
When  a  liberalizing  law  or  VA  issue 
a^ects  the  commencing  date  of  a 
reservist's  award  of  educational 
assistance,  that  commencing  date  shall 


be  in  accordance  with  facts  found,  but 
not  earlier  than  the  effective  date  of  the 
act  or  administrative  issue. 

(Authority:  38  U.S.C.  3012(b),  3013;  Pub.  L.  98- 
525)  .       -     • 

(f)  Individuals  in  a  penal  institution.  If 
a  reservist  is  paid  a  reduced  rate  of 
educational  assistance  under  {21.7639 
(d),  (e),  (f).  (g)  and  (h)  of  this  section,  the 
rate  will  be  increased  or  assistance  will 
commence  effective  the  earlier  of  the 
following  dates: 

(1)  The  date  the  tuition  and  fees  are 
no  longer  being  paid  under  another 
Federal  program  or  a  State  or  local 
program,  or 

(2)  The  date  of  the  release  from  the 
prison  or  jail. 

(Authority:  10  U.S.C.  2138(b).  38  U.S.C 
ie62(g);  Pub.  L  98-525) 

$21.7633    Suspension  or  discontinuance 
of  payments. 

The  VA  may  suspend  or  discontinue 
payments  to  reservists  of  educational 
assistance  under  the  Selected  Reserve 
Educational  Assistance  Program,  and  in 
such  cases,  the  VA  will  apply 
§§  21.4133,  21.4134  and  21.4207  of  this 
part  in  the  same  manner  as  they  are 
applied  in  the  administration  of  chapters 
34  and  36. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C1790; 
Pub.  L.  98-525) 

S  21.7635    Discontinuance  dates. 

The  effective  date  of  reduction  or 
discontinuance  of  educational 
assistance  will  be  as  stated  in  this 
section.  If  more  than  one  type  of 
reduction  or  discontinuance  is  involved, 
the  earliest  date  will  control. 

(a)  Death  of  reservist.  When  a 
reservist  dies,  the  effective  date  of 
discontinuance  of  educational 
assistance  shall  be  the  last  date  of 
attendance. 

(Authority:  10  U.S.C.  2131;  Pub.  L.  98-525) 

(b)  Course  discontinued-course 
interrupted-course  terminated-course 
not  satisfactorily  completed  or 
withdrawn  from.  (1)  If  the  reservist 
withdraws  from  all  courses  or  receives 
all  nonpunitive  grades,  and  in  either 
case  there  are  no  mitigating 
circumstances,  the  VA  will  terminate  or 
reduce  educational  assistance  effective 
the  first  date  of  the  term  in  which  the 
withdrawal  occurs  or  the  first  date  of 
the  term  for  which  grades  are  assigned. 

(2)  If  the  reservist  withdraws  from  all 
courses  with  mitigating  circumstances  or 
withdraws  from  all  courses  such  that  a 
punitive  grade  is  or  will  be  assigned  for 
those  courses,  the  VA  will  terminate 
educational  assistance  for — 

(i)  Residence  training:  Last  date  of 
attendance;  and 


(ii)  Independent  study:  Official  date  of 
change  in  status  under  the  practices  of 
the  institution  of  higher  learning. 

(Authority:  10  U.S.C.  213e(b).  38  U.S.a 
1780(a):  Pub.  L.  98-525) 

(c)  Reduction  ih  the  rate  of  pursuit  of 
the  course.  (1)  If  the  reservist  reduces 
training  by  withdrawing  from  part  of  a 
course  with  mitigating  circumstances, 
but  continues  training  at  least  one-half- 
time  in  part  of  the  course,  the  VA  will 
reduce  the  reservist's  educational 
assistance  at  the  end  of  the  month  or  the 
end  of  the  term  in  which  the  withdrawal 
occurs,  whichever  is  earlien  except,  the 
VA  will  reduce  educational  assistance 
effective  the  first  date  of  the  term  in 
which  the  reduction  occurs,  if  the 
reduction  occurs  on  that  date. 

(2)  If  the  reservist  reduces  training  by 
withdrawing  from  a  part  of  a  course, 
without  mitigating  circumstances,  while 
continuing  to  train  at  least  one-half-time, 
the  VA  will  reduce  the  reservist's 
educational  assistance  effective  the  first 
date  of  the  enrollment  in  which  the 
reduction  occurs. 

(3)  If  the  reservist  reduces  training  by 
withdrawing  ftx)m  part  of  a  course  with 
mitigating  circiunstances,  but  continues 
less  than  one-half-time  training  in  part 
of  the  course,  the  VA  will  terminate  the 
reservist's  educational  assistance  at  the 
end  of  the  month  or  the  end  of  the  term 
in  which  the  withdrawal  occurs, 
whichever  is  earlier,  except  the  VA  will 
terminate  educational  assistance 
effective  the  first  date  of  the  term  in 
which  the  reduction  occurs,  if  the 
reduction  occurs  on  that  date. 

(4)  If  the  reservist  reduces  training  by 
withdrawing  from  a  part  of  a  course 
without  mitigating  circumstances  while 
continuing  to  train  less  than  one-half- 
time,  the  VA  will  terminate  the 
reservist's  educational  assistance 
effective  the  first  date  of  the  enrollment 
in  which  the  reduction  occurs. 

(5)  A  reservist,  who  enrolls  in  several 
subjects  and  reduces  his  or  her  rate  of 
pursuit  by  completing  one  or  more  of 
them  while  continuing  training  in  the 
others,  may  receive  an  interval  payment 
based  on  the  subjects  completed  if  the 
requirements  of  §  21.7640(b)  of  this  part 
are  met.  If  those  requirements  are  not 
met,  the  VA  will  reduce  the  reservist's 
educational  assistance  effective  the  date 
the  subject  or  subjects  were  completed. 

(Authority;  10  U.S.C.  2136(b).  38  U.S.C.  1780; 
Pub.  L  98-525) 

(d)  Nonpunitive  grade.  (1)  If  the 
reservist  does  not  withdraw,  but 
nevertheless  receives  a  nonpunitive 
grade  in  a  particular  course,  the  VA  will 
take  the  following  action  when  no 
mitigating  circumstances  are  found: 
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(i)  The  VA-will  reduce  his  or  her 
educational  assistance  effective  the  first 
date  of  enrollment  for  the  term  in  which 
the  grade  applies,  if  the  courses  for. 
which  the  reservist  did  not  receive  a 
nonpunitive  grade  constitute  at  least 
one-half  time  training. 

(ii)  The  VA  will  terminate  his  or  her 
educational  assistance  effective  the  first 
date  of  enrolbnent  for  the  term  in  which 
the  grade  applies,  if  the  courses  for 
which  the  reservist  did  not  receive  a 
nonpimitive  grade  constitute  less  than 
one-half-time  training. 

(2)  If  a  reservist  receives  a 
nonpunitive  grade  through 
nonattendance  in  a  particular  course, 
the  VA  will  take  the  following  action 
when  mitigating  circumstances  are 
found: 

(i)  The  VA  will  reduce  the  reservist's 
educational  assistance  effective  the  last 
date  of  attendance,  when  the  courses  for 
which  the  reservist  did  not  receive  a 
nonpunitive  grade,  and  from  which  he  or 
she  did  not  withdraw  constitute  at  least 
one-half-time  training. 

(ii)  The  VA  will  terminate  the 
reservist's  educational  assistance 
effective  the  last  date  of  attendance, 
when  the  courses  for  which  the  reservist 
did  not  receive  a  nonpunitive  grade,  and 
from  which  he  or  she  did  not  withdraw 
constitute  less  than  one-half-time 
training. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C.  1780; 
Pub.  L  98-525) 

(e)  Discontinued  by  VA.  If  the  VA 
discontinues  payment  to  a  reservist 
following  the  procedures  stated  in 

§  21.4207  of  this  part,  the  date  of 
discontinuance  of  payment  of 
educational  assistance  will  be — 

(1)  The  date  on  which  payments  first 
were  suspended  by  the  Director  of  a  VA 
field  station  as  provided  in  S  21.4134  of 
this  part,  if  the  discontinuance  was 
preceded  by  suspension. 

(2)  The  end  of  the  month  in  which  the 
decision  to  discontinue,  made  by  the  VA 
under  §  21.7633  or  §  21.4207  of  this  part, 
is  effective,  if  the  Director  of  a  VA  field 
station  did  not  suspend  payments  before 
the  discontinuance. 

(Authority:  10  MS.C.  2136(b).  38  U.S.C  1790; 
Pub.  L  98-525) 

(f)  Disapproved  by  State  approving 
agency,  if  a  State  approving  agency 
disapproves  a  course  in  which  a 
reservist  is  enrolled,  the  date  of 
discontinuance  of  payment  of 
educational  assistance  will  be — 

(1)  The  date  on  which  payments  first 
were  suspended  by  the  Director  of  a  VA 
field  station  as  provided  in  §  21.4134  of 
this  part  if  disappro\  al  was  preceded  by 
such  a  suspension. 


(2)  The  end  of  the  month  in  virhich 
disapproval  is  effective  or  the  VA 
receives  notice  of  the  disapproval, 
whichever  is  later,  provided  that  the 
Director  of  a  VA  field  station  did  not 
suspend  payments  before  the 
disapproval. 

(Authority:  10  U.S.C.  2131(b),  38  U.S.C 
1772(a),  1790;  Pub.  L  98-526) 

(g)  Disapproval  by  VA.  If  the  VA 
disapproves  a  course  in  which  a 
reservist  is  enrolled,  the  effective  date  of 
discontinuance  of  payment  of 
educational  assistance  will  be — 

(1)  The  date  on  which  the  Director  of 
a  VA  field  station  first  suspended 
payments,  as  provided  in  §  21.4134  of 
this  part,  if  such  a  suspension  preceded 
the  disapproval. 

(2)  The  end  of  the  month  in  which  the 
disapproval  occurred,  provided  that  the 
Director  of  a  VA  field  station  did  not 
suspend  payments  before  the 
disapproval. 

(Authority:  10  U.S.C.  2131(b).  38  U.S.C 
1771(b).  1772(a).  1790;  Pub.  L  98-525) 

(h)  Unsatisfactory  progress.  If  a 
reservist's  progress  is  unsatisfactory,  his 
or  her  educational  assistance  shall  be 
discontinued  effective  the  earlier  of  the 
following: 

(1)  The  date  the  educational 
institution  discontinues  the  reservist's 
enrollment,  or 

(2)  The  date  on  which  the  reservist's 
progress  becomes  unsatisfactory 
according  to  the  educational  institution's 
regularly  established  standards  of 
progress. 

(Authority:  10  U.S.C.  2131(b),  38  U.S.C.  1674; 
Pub.  L  98-525) 

(i)  False  or  misleading  statements.  If 
educational  assistance  is  paid  as  the 
result  of  false  or  misleading  statements, 
see  S  21.7658  of  this  part. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C.  1790: 
Pub.  L  98-525) 

(j)  Conflicting  interests  (not  waived). 
If  an  institution  of  higher  learning  and 
the  VA  have  conflicting  interests  as 
provided  in  §  21.4005  and  §  21.7805  of 
this  part,  and  the  VA  does  not  grant  the 
waiver,  the  date  of  discontinuance  shall 
be  30  days  after  the  date  of  the  letter 
notifying  the  reservist. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C.  1783; 
Pub.  L  98-525) 

(k)  Incarceration  in  prison  or  penal 
institution  for  conviction  of  o  felony.  (1) 
The  provisions  of  this  paragraph  apply 
to  a  reservist  whose  educational 
assistance  must  be  discontinued  or  who 
becomes  restricted  to  payment  of 
educational  assistance  at  a  reduced  rate 
under  §  21.7e39(d)  of  this  part. 


(2)  The  reduced  rate  or  discontinuance 
will  be  effective  the  latest  of  the 
following  dates: 

(i)  The  first  day  on  which  all  or  part  of 
the  reservist's  tuition  and  fees  were  paid 
by  a  Federal.  State  or  local  program. 

(ii)  The  date  the  reservist  is 
incarcerated  in  prison  or  penal 
institution,  or 

(iii)  The  commencing  date  of  the 
award  as  determined  by  {  21.7631  of  this 
part. 

(Authority:  10  U.S.C  2136(b).  38  U5.C 
1682(g):  Pub.  L  98-525) 

(1)  Exhaustion  of  entitlement  If  a 
reservist  exhausts  his  or  her  36  months 
of  entitlement,  the  discontinuance  date 
shall  be  the  date  the  entitlement  is 
exhausted. 

(Authority:  10  U.S.C  2131(c);  Pub.  L  98-525) 

(m)  End  of  eligibility  period.  If  the 
reservist's  eligibility  period  ends  while 
the  reservist  is  receiving  educational 
assistance,  the  date  of  discontinuance 
shall  be  the  date  on  which  eligibility 
ends  as  determined  by  §  21.7550  and 
§  21.7551  of  this  part 

(Authority:  10  U.S.C.  2133;  Pub.  L  98-525) 

(n)  Required  certifications  not 
received  after  certification  of 
enrollment  (1)  If  the  VA  does  not  timely 
receive  a  required  certification  of 
attendance  for  a  reservist  enrolled  in  a 
course  not  leading  to  a  standard  college 
degree,  the  VA  will  terminate  payments 
effective  the  last  date  of  the  last  period 
for  which  a  certification  of  the 
reservist's  attendance  was  received.  If 
the  VA  later  receives  the  certification, 
the  VA  will  make  any  adjustment  on  the 
basis  of  facts  found. 

(2)  In  the  case  of  an  advance  payment, 
if  the  VA  does  not  receive  verification  of 
enrollment  and  certificate  of  delivery  of 
the  check  within  60  days  of  the  first  day 
of  the  term,  quarter,  semester,  or  course 
for  which  the  advance  payment  was 
made,  the  VA  will  determine  the  actual 
facts  and  make  an  adjustment,  if 
required.  If  the  reservist  failed  to  enroll, 
termination  will  be  effective  the 
beginning  date  of  the  enrollment  period. 

(Authority:  10  U.S.C.  2136(b).  38  MS.C. 
1780(d);  Pub.  L  98-525) 

(o)  Receipt  of  financial  assistance 
under  10  U.S.C.  2107.  If  the  reservist 
receives  financial  assistance  under  10 
U.S.C.  2107.  the  effective  date  for 
discontinuance  of  payment  of 
educational  assistance  shall  be  the  first 
date  for  which  the  reservist  receives 
such  assistance. 

(Authority:  10  U.S.C  2134;  Pub.  L  98-525) 
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(p)  Failure  to  participate  satisfactorily 
in  required  training  in  Selected  Reserve. 
If  the  reservist  fails  to  participate 
satisfactorily  in  required  training  in  the 
Selected  Reserve,  the  VA  will         i 
discontinue  payment  of  educationul 
assistance  allowance  effective  the  first 
date  certified  by  the  Dep.irtineit  of 
Defense  or  the  Department  of 
Transportation  as  the  date  on  which  the 
reservist  fails  to  participate  , 

satisfactorily  as  a  member  of  the 
Selected  Reserve. 
(Authority:  10 US.C  2134:  Pub.  L  98-525) 

(q)  Error— payee's  or  administrative. 
(1)  When  an  act  of  commission  or 
omission  by  a  payee  or  with  his  or  her 
knowledge  results  in  an  erroneous 
award  of  educational  assi.stance.  the 
effective  date  of  the  reduction  or 
discontinuance  will  be  the  effective  date 
of  the  award,  or  the  day  before  the  act. 
whichever  is  later,  but  not  before  the 
last  date  on  which  the  reservist  was 
entitled  to  payment  of  educational 
assistance. 

[2]  When  an  administrative  error  or 
error  in  judgment  by  the  VA.  the 
Department  of  Defense,  or  the 
Department  of  Transportation  is  the  sole 
cause  of  an  erroneous  award,  the  award 
will  be  reduced  or  terminated  effective 
the  date  of  last  payment. 

(Authority:  38  U.S.C.  30\2(l)].  3013:  Puh.  L  96- 
S25) 

(r)  Completion  of  haccalaureatf^ 
instruction.  If  the  reservist  completes  a 
course  of  instruction  required  for  the 
award  of  a  baccalaureate  degree  or  the 
eqaivalent  evidence  of  completion  of 
study,  the  VA  will  discontinue 
educational  assistance  effective  the  day 
after  the  date  upon  which  the  required 
course  of  instruction  was  completed. 

(Authority:  10  U.&.C.  2131(c):  Pub.  L  98-525] 

(s)  Forfeiture  for  fraud.  If  a  reservist 
must  forfeit  his  or  her  educational 
assistance  due  to  fraud,  the  date  of 
discontinuance  of  payment  of 
educational  assistance  will  be  the  later 
of— 

(1)  The  effective  date  of  the  award,  or 

(2)  The  day  before  the  date  of  the 
fraudulent  act. 

(Authority:  38  U.S.C  3503,  Piib.  L.  98-525) 

(t)  Forfeiture  for  truasonable  acts  or 
subversive  activities.  If  a  reservist  must 
forfeit  his  or  her  educational  assistance 
due  to  treasonable  acts  or  subversive 
activities,  the  date  of  discontinuance  of 
payment  of  educational  assistance  will 
be  the  later  of — 

(1)  The  effective  date  of  the  award,  or 

(2)  The  day  before  the  date  the 
reservist  committed  the  treasonable  act 


or  subversive  activities  for  which  be  or 
she  was  convicted. 

(Authority:  38  OS-C.  3504.  3S0S;  Pub.  1..  98- 
525) 

(u)  Change  in  law  or  VA  issue  or 
interpretation.  If  there  is  a  change  in 
applicable  law  or  VA  issue,  or  in  the 
Veterans  Administration's  application 
of  the  law  or  VA  issue,  the  VA  will  use 
the  provisions  of  §  3.114(b)  of  this 
chapter  to  determine  the  date  of 
discontinuance  of  the  reservist's 
educational  assistance. 

(Authorilj-:  38  U.S.C  3012.  3013;  Pub.  L.  9ft- 
S2S| 

(v)  Except  as  otbem'ise  provided.  If 
the  reservist's  educational  assistance 
must  be  discontinued  for  any  reason 
other  than  those  stated  in  the  other 
paragraphs  of  this  section,  the  VA  will 
determine  the  date  of  discontinuance  of 
payment  of  educational  assistance  on 
the  basis  of  facts  found. 

(Authority:  38  U.S.C.  3012(a).  3013;  Pub.  L.  98- 
525) 

§  21.7636    Rates  of  payment 

{a)  Monthly  rates  of  educational 
assistance.  Except  as  provided  in 
i  21.7639  of  this  part  the  monthly  rate  of 
educational  assistance  payable  to  a 
reser\'ist  is: 

(1)  $140  per  month  for  each  month  of 
full-time  pursuit  of  a  program  of 
education; 

(2)  $105  per  month  fur  each  month  of 
three-quarter-time  pursuit  of  a  program 
of  education;  and 

(3)  $70  per  month  for  each  month  of 
half-time  pursuit  of  a  program  of 
education. 

(Authority:  10  U.S.C.  2131(b):  Pub.  L  96-525) 

(b)  Limitations  on  payments.  (1)  No 
payments  may  be  made  to  a  reservist 
who  is  pursuing  his  or  her  program  of 
education  at  less  than  the  one-half-time 
rate. 

(2)  No  payments  may  be  made  to  a 
reservist  who  is  pursuing  independent 
study  if  h*  or  she  is  not  concurrently 
pursuing  at  one  or  more  cour.ses  offered 
through  resident  training  which  when 
combined  with  independent  study  as 
provided  in  §  21.752a[b)(ll)  of  this  part, 
results  in  a  training  time  of  one-half- 
time  or  greater. 

(3)  The  VA  may  withhold  final 
payment  until  the  VA  receives  proof  of 
continued  enrollment  and  adjusts  the 
reservist's  account. 

(4)  A  reservist  may  not  receive 
educational  assistance  for  any  period 
for  which  he  or  she  receives  financial 
assistance  under  10  U.S.C.  2107  as  a 
member  of  the  Senior  Reserve  Officers' 
Training  Corps  scholarship  program. 


(5)  A  reservist  may  not  receive 
educational  assistance  if  he  or  she  has 
coo^ileted  the  course  of  instruction 
required  for  the  award  of  a 
baccalaureate  degree  or  the  equivalent 
evidence  of  completion  of  study. 

(6)  A  reservist  may  only  receive 
educational  assistance  for  instruction  in 
a  program  of  education  which  is  offered 
at  an  institution  of  higher  learning. 
While  the  instruction  does  not  have  to 
lead  to  a  standard  college  degree,  it 
must  lead  to  an  identifiable  educational, 
professional  or  vocational  objective. 

(Authority:  10  U.S.C.  2131(b),  213e{b).  38 
U  S.C.  1780;  Pub.  L  98-525) 

§21.7639    CondWons  wWch  fMuH  in 
reduced  rates. 

The  payment  of  educational 
assi.ttance  at  the  monthly  rates 
established  in  $  21.7636  of  this  part  shall 
be  subject  to  reduction,  whenever  the 
circumstances  described  in  this  section 
arise. 

(a)  Absences.  A  reservist  enrolled  in  a 
course  not  leading  to  a  standard  college 
degree  wiH  have  his  or  her  educational 
assistance  reduced  for  any  day  of 
absence  which  exceeds  the  maximum 
allowable  absences  permitted  in  this 
paragraph. 

(1)  Absence  will  be  charged  for  a  full 
day  when  the  reservist  did  not  attend 
any  scheduled  class  on  that  day.  A 
partial  day  of  absence  will  be  charged 
for  any  period  of  absence  during  or  at 
the  end  of  a  day.  Partial  days  of  absence 
during  a  month  will  be  converted  to  full 
days  in  accordance  with  the  following 
formula. 

(i)  The  average  hours  of  daily 
attendance  will  be  computed  by  dividing 
the  hours  of  required  attendance  per 
week  by  the  days  of  required 
attendance  per  weak. 

(ii)  The  absences  of  less  than  a  full 
day  which  occurred  during  the  month 
will  be  totaled. 

(iii)  The  total  hours  of  absence  for  the 
month  as  determined  by  paragraph 
(a){l)(ii)  of  this  section  will  be  divided 
by  the  average  hours  of  daily 
attendance  as  determined  by  paragraph 
(a)(l)(i)  of  this  section  to  delerniine  the 
reservist's  full  days  of  absence.  A 
fractional  day  in  the  result  will  be 
dropped  if  it  is  one-half  day  or  less  and 
increased  to  the  next  whole  day  if  more 
than  one-half  day. 

(iv)  An  occasional  period  of 
nonattendance  (not  more  than  two  per 
week)  of  one-half  hour  or  less  will  not 
be  counted  if  it  is  excused  by  the 
institution  of  higher  learning.  Any  period 
of  nonattendance  which  is  not  excused 
and  a  period  of  nonattendance  of  more 
than  one-half  hour,  whether  excused  or 


not.  will  JwcounledJM  l«r  jnort  hoiMs 
of  absenoe.  BioDi^  faran  wysioBal 
period  «f jtBaatteadaaoB  «f  one-Mf 
hour  orinsseifliiAiB  eKCHsed  by  lb* 
instittttiirflrfghif  .iwamii^  aay 
absence  of  less  than  an  hour  wUl  be 
counted  a8.a  iuH  komi  of  absence. 

(2)  Maximum  allowable  absences  are 
as  follows: 

(ij  For  a  12  montb  course  requiring 
attendance  for  S  or  more  days  per  week. 
30  days. 

(ii)  For  a  12  month  course  requiring 
attendance  for  less  tfian  5  days  per 
week,  the  pro  rata  part  of  30  days  which 
the  number  of  days  per  week  of 
scheduled  attendance  bears  to  S. 

(iii)  If  the  length  of  the  course  is  not  12 
moRtiis  or  a  aw^iple  of  12,  allowable 
absences  will  be  figured  separately  for 
each  '12-mcuitb  period  and  pro  rata  for 
any  period  wbicb  is  less  than  12  OKietbs. 

(iv)  la  computiog  pro  rata  aUowable 
absences  a  fraction  of  one-baJf  day  or 
less  wiU  be  disregarded.  A  fraction 
greater  than  one4iaif  day  will  be 
counted  as  1  day. 

(v)  Unused  aUowaUe  absences  may 
not  be  carried  over  horn  one  12-aionth 
period  to  aootber,  or  from  «Qe  school 
year  to  another. 

(3)  Absences  will  be  chai;ged  for — 
(i)  Days  when  the  reservist  is 

scheduled  to  attend  (including  Saturday 
and  Sunday  if  classes  are  normally 
scheduled  for  (hose  days),  but  he  or  she 
does  not  attend. 

(ii)  Days  when  the  institution  of  higher 
learning  is  dosed  for  local  and  school 
holidays. 

(iii)  Days  which  are  part  of  intervals 
between  terms,  quarters  and  semesters, 
if  the  institution  of  higher  learning  is 
organized  on  a  term,  quarter  or  semester 
basis  and  has  reported  enrollment  on  an 
ordinary  sdiool  year  basis  or  for  t)ie 
complete  course. 

{rv)  Days  whkh  are  part  of  intervab 
betweoi  consecutive  terms  withtn  the 
school  year  when  the  reservist  transfers 
from  one  insititation  of  hif^ier  teaming  to 
ano^er,  and  peoefves  payment  for  the 
interval. 

(v)  Days  during  a  vacation  period  or 
days  betwreem  periods  of  instruction 
when  the  institution  of  higher  ieamii^  is 
organized  on  a  year-round  basis,  and 
the  vacation  period  is  not  one  of  those 
listed  in  paragraph  taX^Kii)  of  this 
section. 

(4)  Abseaces  will  not  be  charged  for — 
(i)  Days  when  the  institution  of  higher 

leamhxg  is  closed  lor  a  weekend  period 
provided  classes  aormaliy  are  not 
scheduled  ior Saturday  or  SiHiday. 

(itj  Days  when  the  institutioB  of  higher 
learning  is  chned  for  Federal  or  State 
legal  holidays  or  customary,  reasonable 
vacation  periods  connected  with  them 


which  are  identified  as  a  holiday 
vacation  in  the  institatkn  of  bibber 
learning's  approved  literature. 
Generally,  the  VA  will  interpret  a 
reasonable  period  as  not  aote  thu*  oat 
calendar  week  «4  Christinas  and  oae 
cateodar  week  at  New  Year's  and 
shorter  periods  of  time  in  connection 
with  other  legal  holidays. 

(iii)  D^s  (oot  to  exceed  five  in  aay 
12-moatii  periodj  when  the  iastttutioa  of 
higher  learning  is  not  in  session  because 
of  teacher  conferences  or  teadier 
training  sessions. 

(ivjl  At  tbe  discFetioH  of  the  Director  of 
the  VA  field  station  of  jurisdiction,  days 
of  nonattendance  withki  a  certified 
period  of  enroUmerU  during  which  the 
institution  of  higher  learning  is  closed 
under  an  Executive  Order  of  the 
President  or  due  to  an  emergency 
situation. 

(5)  The  reduction  in  educational 
assistance  payable  will  be  determined 
by  deducting  from  the  numth's 
educational  assistance  due  the  reservist 
that  portion  of  the  educational 
assistance  otherwise  payable  as 
deterraiaed  by  the  following  table: 


tSays  of  sc^ieduled 
attendance  per  week 


Rate  of 

reduction  for 

each  day  ol 

excessiwe 


5  or  more .1  %»•». 

4 MMto. 

3 : J  Hith. 

2 J  Vioth. 

1 i  iWv 


(Airthonty:  TO  U.S.C.  «3«(b).  38  U.S.C.  tTBBs 
Pub.  L  98-525) 

(b)  Withdravrais  and  nonpunitrve 
grades.  Withdrawal  from  a  course  or 
receipt  of  a  nonpunitive  grade  may 
reduce  the  amount  of  educational 
assistance  paid  to  a  reservist.  Tlte  V  A  is 
not  authorized  to  pay  benefits  to  a 
reservist  for  a  course  from  whiA  Ae 
reservist  receives  a  nonpunitive  grade 
which  is  not  used  in  computing  the 
requirements  for  graduation  or  from 
which  be  or  she  withdraws  tmless — 

{\)  "Hiere  are  mitigating 
circumstances,  and 

(2)  The  reservist  submits  the 
mitigating  circumstances  in  writing  to 
the  VA  within  one  year  from  the  dale 
the  VA  notifies  the  reservist  that  he  or 
she  must  submit  the  mitigating 
circurastaaces. 

(Authority:  10  U.S.C.  2136(b).  38 U.S.C. 
17B0(a);  Pub.  L  98-525) 

(c)  No  educational  assistance  for 
some  Jncarcerated  reservists.  As  is  the 
case  with  reservists  who  aiie  not 


incarcerated,  the  VA  will  fiay  no 
educational  assistance  to  reservists  who 
are  incarcerated  and  who  are  training 
less  than  one-half  time.  In  addition,  the 
VA  win  pay  no  educational  assistance 
to  a  reservist  who — 

(1)  Is  incarcerated  in  Federal.  State  or 
local  penal  institution  for  convictioa  of  a 
felony,  and 

(2)  Is  enrolled  in  a  course — 

(i)  For  which  there  are  no  tuition  and 
fees,  or 

tii)  For  which  tuition  and  fees  are 
being  paid  by  a  Federal  program  (other 
than  one  administered  by  the  VA)  or  by 
a  State  or  local  program,  and 

(3)  Is  incurring  no  charge  for  the 
books,  supplies  and  equipment 
necessary  for  the  course. 

(Autharity:  K)  USC  213«(l)i.  38  LLS.C 
1682(i{);  Pub.  L.  98^525i 

(d)  deduced  educational  assistance 
for  some  incarcerated  reservists.  (IJ  Tlte 
VA  will  pay  reduced  educational 
assistance  to  a  reservist  wbo^ 

(i)  Is  incarcerated  in  a  Federal.  State 
or  local  penal  institution  for  conviction 
of  a  felony,  and 

(ii)  Is  enrolled  in  a  course — 

(A)  For  which  the  reservist  pays  some 
(but  not  all)  of  the  charges  for  tuition 
and  fees,  or 

(B)  For  which  a  Federal  program 
(other  than  one  administered  by  the  VA) 
or  a  State  or  local  program  pays  all  the 
charges  for  tuition  and  fees,  but  for 
which  the  reservist  mast  pay  for  books, 
supplies  and  equipment 

(2)  The  monthly  rate  of  educational 
assistance  payable  to  such  a  reservist  is 
the  lesser  of  the  following: 

(i)  The  monthly  rate  of  the  portion  of 
tuition  and  fees  tiiat  are  not  paid  by  a 
Federal  program  (other  than  one 
administered  by  Ae  VA)  or  a  State  or 
local  program  pltts  the  monthly  rate  of 
any  charges  to  the  reservist  for  the  cost 
of  necessary  supplies,  boolcs  and 
equipment  or 

(ii)  The  monthly  rate  as  stated  in 
§  21.7536  of  tiiis  part 

(3)  In  determining  the  monthly  rate 
stated  in  paragraph  (d](2](i)  of  this 
section,  the  VA  will — 

(i)  Add  the  portion  of  tuition  and  fees 
that  are  not  paid  by  a  Federal  program 
(other  than  one  administered  by  the  VA) 
for  the  reservist's  enrollment  period  to 
the  total  cost  to  the  reservist  for  the  cost 
of  necessary  supplies,  books  and 
equipment  and 

(ii)  Divide  the  figure  obtained  in 
paragraph  (d)(3Ki)  of  this  section  by  the 
number  of  nunths  and  fractions  of  a 
month  in  the  reservist's  enrollment 
period. 
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(Authority:  10  U&C  2136(b).  38  U^C 
1682(g);  Pub.  L  98-525) 

(e)  Payment  for  independent  study- 
resident  training.  A  reservist  who  is 
pursuing  independent  study-resident 
training  shall  be  paid  based  on  the 
training  time  as  determined  in 

S  21.7672(a)  of  this  part.  I 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C         ' 
1788(b):  Pub.  L  98-525) 

(f)  Completion  of  baccalaureate 
requirements.  No  educational  assistance 
may  be  paid  to  a  reservist  who  has 
completed  a  course  of  instruction 
required  for  baccalaureate  degree  or  the 
equivalent  evidence  of  completion  of 
study.  Equivalent  evidence  of 
completion  of  study  may  include,  but  is 
not  limited  to,  a  copy  of  the  reservist's 
transcript  showing  that  he  or  she  has 
received  passing  grades  in  all  courses 
needed  to  obtain  a  baccalaureate  degree 
at  the  institution  of  higher  learning 
which  he  or  she  has  been  attending. 

(Authority:  10  U.S.C.  2131;  Pub.  L  96-525) 
S21.7e40   Certmcattons  and  release  Of 


UMI 


(a)  Payments  are  dependent  upon 
certifications.  The  VA  will  pay 
educational  assistance  to  a  reservist 
only  after — 

(1)  The  institution  of  higher  learning 
has  certified  his  or  her  enrollment,  and 

(2)  In  the  case  of  a  reservist  pursuing 
a  course  not  leading  to  a  standard 
college  degree,  the  VA  receives  a  repcsrt 
from  the  reservist  of  each  day  of 
absence  from  scheduled  attendance. 
The  report  will  be  endorsed  by  the 
educational  institution. 

(Authority:  10  U.S.C.  2131;  Pub.  L  98-525) 

(b)  Payment  for  intervals  between 
terms.  (1)  In  administering  10  U.S.C.  Ch. 
106,  the  VA  will  apply  the  provisions  of 
9  21.4138(f)  of  this  part  in  the  same 
manner  as  they  are  applied  in  the 
administration  of  38  U.S.C.  Ch.  34  when 
determining  whether  a  reservist  is 
entitled  to  payment  for  an  interval 
between  terms.  References  to  §  21.4205 
and  J  21  4138(f)  of  this  part  shall  be 
deemed  to  refer  to  S  21.7636. 

(2)  The  Director  of  the  VA  field 
station  of  jurisdiction  may  authorize 
payment  to  be  made  for  breaks, 
including  intervals  between  terms 
within  a  certified  period  of  enrollment. 
during  which  the  educational  institution 
is  closed  under  an  established  policy 
based  upon  an  order  of  the  President  or 
due  to  an  emergency  situation. 

(i)  If  the  Director  has  authorized 
payment  due  to  an  emergency  school 
closing  resulting  from  a  strike  by  the 
faculty  or  staff  of  the  educational 
institution,  and  the  closing  lasts  more 


than  30  days,  the  Director,  Vocational 
Rehabihtation  and  Education  Service, 
will  decide  if  payments  may  be 
continued.  The  decision  will  be  based 
on  a  full  assessment  of  the  strike 
situation.  Further  payments  will  not  be 
authorized  if  in  his  or  her  judgment  the 
school  closing  will  not  be  temporary. 

(ii)  An  educational  institution  which 
disagrees  with  a  decision  made  under 
this  subparagraph  by  a  Director  of  a  VA 
field  station,  has  1  year  from  the  date  of 
the  letter  notifying  the  educational 
institution  of  the  decision  to  request  that 
the  decision  be  reviewed.  The  request 
must  be  submitted  in  writing  to  the 
Director  of  the  VA  field  station  where 
the  decision  was  made.  The  Director, 
Vocational  Rehabilitation  and 
Education  Service  shall  review  the 
evidence  of  record  and  any  other 
pertinent  evidence  the  educational 
institution  may  wish  to  submit.  The 
Director,  Vocational  Rehabilitation  and 
Education  Service  has  the  authority 
either  to  affirm  or  reverse  a  decision  of 
the  Director  of  a  VA  field  station. 

(3)  A  reservist,  who  is  pursuing  a 
course  leading  to  a  standard  college 
degree,  may  transfer  between 
consecutive  school  terms  from  one 
approved  institution  of  higher  learning 
to  another  for  the  purpose  of  enrolling 
in,  and  pursuing,  a  similar  course  at  the 
second  institution  of  higher  learning.  If 
the  interval  between  terms  does  not 
exceed  30  days,  the  VA  shall,  for  the 
purpose  of  paying  educational 
assistance,  consider  the  reservist  to  be 
enrolled  in  the  first  institution  of  higher 
learning  during  the  interval. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C  1780; 
Pub.  L  98-525) 

(c)  Payee.  (1)  The  VA  will  make 
payment  to  the  reservist  or  to  a  duly 
appointed  fiduciary.  The  VA  will  make 
direct  payment  to  the  reservist  even  if 
he  or  she  is  a  minor. 

(2)  The  assignment  of  educational 
assistance  is  prohibited.  In 
administering  this  provision,  the  VA  will 
apply  the  provisions  of  §  21.4146  (a),  (b). 
(c)  and  (e)  of  this  part  to  10  U.S.C.  Ch. 
106  in  a  manner  not  inconsistent  with 
the  way  in  which  they  are  applied  in  the 
administration  of  38  U.S.C.  Chs.  34  and 
36. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C.  1780. 
3101(a);  Pub.  L  98-525) 

(d)  Advance  payments.  The  VA  shall 
pay  educational  assistance  in  advance 
when  the  requirements  of  this  paragraph 
are  met. 

(1)  The  reservist  must  request  an 
advance  payment.  The  request  must  be 
endorsed  by  the  institution  of  higher 
learning,  and  must  be  accompanied  by 


the  eiuvllment  certification  or  other 
dociunent  submitted  by  the  institution  of 
learning.  That  enrollment  certification  or 
other  document  must  contain  a 
certification  showing  the  following 
information: 

(i)  The  reservist  is  eligible  for 
educational  assistance; 

(ii)  He  or  she  has  been  accepted  by 
the  educational  institution  or  is  eligible 
to  continue  his  or  her  training  there; 

(iii)  He  or  she  has  notified  the 
educational  institution  of  his  or  her 
intention  to  attend  that  institution  or  to 
reenroll  in  it; 

(iv)  The  number  of  credit  hours  the 
reservist  intends  to  pursue:  and 

(v)  The  beginning  and  ending  dates  of 
the  enrolhnent  period. 

(2)  The  VA  may  pay  educational 
assistance  in  advance  only  if — 

(i)  The  reservist  specifically  requests 
such  a  payment; 

(ii)  The  educational  institution  at 
which  the  reservist  is  accepted  has 
agreed  to,  and  can  satisfactorily  carry 
out  the  provisions  of  38  U.S.C.  1780(d) 
(4)  (B)  and  (C)  and  (5)  pertaining  to 
receipt,  delivery  or  return  of  advance 
checks  and  certifications  of  delivery  and 
enrollment,  and 

(iii)  The  Director  of  the  VA  field 
station  of  jurisdiction  has  not  ruled 
under  paragraph  (d}(3]  of  this  section 
that  advance  payments  should  not  be 
made. 

(3)  The  Director  of  a  VA  field  station 
of  jurisdiction  may  direct  that  advance 
payments  not  be  made  to  reservists 
enrolled  at  an  educational  institution 
if— 

(i)  The  educational  institution 
demonstrates  an  inability  to  comply 
with  the  requirements  of  paragraph 
(d)(4)  of  this  section,  or 

(ii)  The  educational  institution  fails  to 
provide  adequately  for  the  safekeeping 
of  the  payment  checks  before  delivery  to 
the  reservist  or  return  to  the  VA,  or 

(iii)  He  or  she  determines,  based  upon 
compelling  evidence,  that  the 
educational  institution  demonstrates  its 
inability  to  discharge  its  responsibilities 
under  advance  payment  program. 

(4)  The  VA  shall  mail  the  advance 
payment  check,  made  payable  to  the 
reservist,  to  the  educational  institution 
for  delivery  to  the  reservist  upon 
registration.  The  educational  institution 
shall  not  deliver  the  advance  payment 
check  to  the  reservist  more  than  30  days 
in  advance  of  the  commencement  of  his 
or  her  pro-am.  If  delivery  is  not  made 
within  30  days  after  the  commencement 
of  the  program,  the  educational 
institution  shall  return  the  check  to  the 
VA. 


(5)  The  advance  payment  shaU  be  in 
an  amotmt  not  to  exceed  the  educational 
assistance  due  for  the  month  or  h>acHon 
thereof  in  wluch  the  course  will  begin 
plus  the  educational  assistance  for  the 
following  month. 

(6)  The  VA  will  authorize  advance 
pajnnent  only  at  the  beginning — 

(i)  Of  an  ordinary  school  year,  or 
(iij  Of  any  other  enrollment  period 
which  begins  after  a  break  of  30  days  or 
more,  provided  the  reservist  is  not 
eligible  for  payment  for  the  break. 

(Authority:  10  U.S.C.  2138(b).  38  U.S.C 
1780(d);  Pub.  L  98-525) 

(e)  Frequency  of  payment  Except  as 
provided  in  paragraph  (d)  of  this  section, 
the  VA  shall  pay  educational  assistance 
in  the  month  follo%ving  the  month  for 
which  training  occurs.  The  VA  may 
withhold  payment  to  a  reservist  who  is 
enrolled  in  a  course  not  leading  to  a 
standard  college  degree  for  any  month 
imtil  the  reservist's  attendance  has  been 
reported  for  that  month.  The  VA  may 
withhold  final  payment  in  all  cases  until 
it  both  receives  certification  that  the 
reservist  pursued  his  or  her  course,  and 
makes  any  necessary  adjustments. 
(Authority:  10  U.S.C  2136(b).  38  U3.C 
1780(g);  Pub.  L  98-525) 

(f)  Apportionments  prohibited.  The 
VA  will  not  apportion  educational 
assistance. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C  1780; 
Pub.  L  96-525) 

S  21.7642    NondupUcatlon  Of  educational 
assistance. 

(a)  Payments  of  educational 
assistance  shall  not  be  duplicated.  A 
reservist  eligible  to  receive  educational 
assistance  under  38  U.S.C.  Ch.  30is 
barred  from  receiving  educational 
assistance  concurrently  under  10  U.S.C 
Ch.  106. 

(Authority:  38  U.S.C  1433(a),  1795;  Pub.  L  98- 
525) 

(b)  Election  of  benefits.  When 
paragraph  (a)  of  this  section  applies,  the 
reservist  must  elect  in  writing  whidi 
benefit  he  or  she  wishes  to  receive.  The 
reservist  may  make  a  new  election  at 
any  time,  but  may  not  elect  more  than 
once  in  any  calendar  month. 

(Authority:  10  U.S.C  2136(b).  38  US.C.  1705; 
Pub.  L  98-525) 

(c)  Senior  Reserve  Officers'  Training 
Corps  scholarship  program.  Educational 
assistance  may  not  be  provided  to  a 
reservist  receiving  financial  assistance 
under  10  U.S.C.  2107  as  a  member  of  the 
Senior  Reserve  Officers'  Training  Corps 
scholarship  program. 

(Authority:  10  U.S.C.  2134;  Pub.  L  98-525) 


(d)  Nonduplication— Federal  program. 
Payment  of  educational  assistance  is 
prohibited  to  an  otherwise  eligible 
reservist — 

(1)  For  a  unit  course  or  cotuses  which 
are  being  paid  for  entirely  or  partly  by 
the  Armed  Forces  dxiring  any  period  he 
or  she  is  on  active  duty; 

(2)  For  a  unit  course  or  courses  which 
are  being  paid  for  entirely  or  partly  by 
the  Department  of  Health  and  Human 
Services  during  any  period  that  he  or 
she  is  on  active  duty  with  the  Public 
Health  Service;  or 

(3)  For  a  imit  course  or  cotuses  which 
are  being  paid  for  entirely  or  partly  by 
the  United  States  under  die  Gkivemment 
Employees'  Training  Act  during  any 
period  that  full  salary  is  being  paid  to 
him  or  her  as  an  employee  of  the  United 
States. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C  1781; 
Pub.  L  98-525) 

§  21.7644    Overpayments. 

(a)  Prevention  of  overpayments.  In 
administering  benefits  payable  under  10 
U.S.C  Ch.  106,  the  VA  will  apply  the 
provisions  of  SS  21.4008  and  21.4009  of 
this  part  in  the  same  manner  as  they  are 
applied  in  the  administration  of  38 
U.S.C.  Chs.  34  and  36.  See  S  21.7633. 

(Authority:  10  U.S.C  2136(b),  38  U.S.C 
1700(b):  Pub.  L  96-525) 

(b)  Penalties  are  not  overpayments. 
The  Secretary  concerned  may  require  a 
refund  from  an  individual  who  fails  to 
participate  satisfactorily  in  required 
training  as  a  member  of  the  Selected 
Reserve.  This  refimd  is  subject  to  waiver 
by  the  Secretary.  However,  this 
refund — 

(1)  Is  not  an  overpayment  for  VA 
purposes,  and 

(2)  Is  not  subject  to  waiver  by  the  VA 
under  S  1.957  of  this  chapter. 

(Authority:  10  U.S.C.  2135:  Pub.  L  96-525) 

(c)  Liability  for  overpayments.  (1)  The 
amount  of  the  overpayment  of 
educational  assistance  paid  to  a 
reservist  constitutes  a  Uability  of  that 
reservist  unless — 

(i)  The  overpayment  is  waived  as 
provided  in  S  1-957  of  this  chapter,  or 

(ii)  The  overpayment  results  from  an 
administrative  error  or  an  error  in 
judgment.  See  i  21.7635(o)  of  this  part 

(2)  The  amount  of  the  overpayment  of 
educational  assistance  paid  to  a 
reservist  constitutes  a  liability  of  the 
educational  institution  if  the  VA 
determines  that  the  overpayment  was 
made  as  the  result  of — 

(i)  Willful  or  negligent  false 
certification  by  the  educational 
institution,  or 


(ii)  Willful  or  negligent  failure  to 
certify  excessive  absences  from  a 
course,  or  discontinuance  or  interruption 
of  a  course  by  the  reservist. 

(Authority:  10  U.S.C  2136(b).  38  U.S.C  1785: 
Pub.  L  98-525) 

(d)  Waiver  or  recovery  of 
overpayments.  (1)  Except  as  stated  in 
paragraph  (b)  of  Oiis  section  in 
determining  whether  an  overpayment 
should  be  waived  or  recovered  from  a 
reservist,  the  VA  will  apply  the 
provisions  of  { 1.957  of  this  chapter. 

(2)  In  determining  whether  an 
overpayment  should  be  recovered  from 
an  educational  institution,  the  VA  will 
apply  the  provisions  of  i  21.4009(a)  (2), 
(3).  (4)  and  (5),  (b),  (c).  (d).  (e).  (f),  (g).  (h). 
(i),  and  (j)  of  this  part  to  overpayments 
of  educational  assistance  under  10 
U.S.C.  Ch.  106  in  the  same  manner  as 
they  are  applied  to  overpayments  of 
educational  assistance  allowance  under 
38  U.S.C.  Chs.  34  and  36. 

(Authority:  10  U.S.C  2138(b).  38  U.S.C.  1785, 
3102;  Pub.  L  98-525) 

CroM-Referenoe:  Entitlement  diarges.  See 
i  21.7576(c)  of  this  part  offering  training  to 
veterans  and  servicememl>era  under  38  U.S.C 
Ch.34. 

Pursuit  of  Courses  and  Required  Reports 

121.7650    Pursuit 

The  reservist  is  entitled  to  educational 
assistance  only  for  actual  pursuit  of  a 
program  of  education.  Verification  is 
accomplished  by  various  certifications. 

(Authority:  10  U.S.C  2131(a);  Pub.  L  98-525) 

921.7652    Certification  Of  enroNment  and 
verification  of  pursuit. 

As  stated  in  §  21.7640  of  this  part  the 
educational  institution  must  certify  the 
reservist's  enrollment  before  he  or  she 
may  receive  educational  assistance. 
Nothing  in  this  section  or  in  any  section 
in  part  21  shall  be  construed  as  requiring 
any  institution  of  higher  learning  to 
maintain  daily  attendance  records  for 
any  course  leading  to  a  standard  college 
degree. 

(a)  Content  of  certification  of  entrance 
or  reentrance.  The  certification  of 
entrance  or  reentrance  must  clearly 
specify: 

(1)  The  course: 

(2)  The  starting  and  ending  dates  of 
the  enrollment  period; 

(3)  The  credit  hours  or  clock  hours 
being  pursued  by  the  reservist 

(4)  The  amount  of  tuition,  fees  and  the 
cost  of  books,  supplies  and  equipment 
charged  to  a  reservist  who  is 
incarcerated  in  a  Federal.  State  or  local 
prison  or  jail  for  conviction  of  a  felony; 
and 
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(5)  Such  other  information  as  the 
Adininistrator  may  find  is  necessary  to 
determine  the  reservist's  monthly  rate  of 
educational  assistance. 

(Authority:  10  U.S.C  213e<b).  38  U.S.C. 
1682(g).  1780:  Pub.  L  98-525) 

(b)  Length  of  the  enrollment  period 
covered  by  the  enrollment  certification. 
(1)  Educational  institutions  organized  on 
a  term,  quarter  or  semester  basis 
generally  shall  report  enrollment  for  the 
term,  quarter,  semester,  ordinary  school 
year  or  ordinary  school  year  plus 
summer  term.  If  the  certification  covers 
two  or  more  terms,  the  educational 
institution  will  report  the  dates  for  the 
break  between  terms  if  a  term  ends  and 
the  following  term  does  not  begin  in  the 
same  or  the  next  calendar  month,  or  if 
the  reservist  elects  not  to  be  paid  for  the 
intervals  between  terms.  The 
educational  institution  must  submit  a 
separate  enrollment  certification  for 
each  term,  quarter  or  semester  when  the 
certification  is  for  a  reservist  who  is 
incarcerated  fai  a  Federal,  State  or  local 
prison  or  jail  for  conviction  of  a  felony. 

(2)  Educational  institutions  organized 
on  a  year-round  basis  will  report 
enrollment  for  the  length  of  the  course. 
The  certification  will  include  a  report  of 
the  dates  during  which  the  educational 
institution  closes  for  any  interval 
designated  in  its  approval  data  as 
breaks  between  sdiool  years. 

(3)  When  a  reservist  enrolls  in 
independent  study  leading  to  a  standard 
college  degree  concurrently  with 
resident  training,  the  educational 
institution's  certification  will  include — 

(i)  The  enrollment  date,  and 
(ii)  The  ending  date  for  the  period 
being  certified.  If  the  educational 
institution  has  not  prescribed  maximum 
time  for  completion  of  the  independent 
study  portion  of  the  enrollment,  the 
certification  must  include  an  ending 
date  for  the  independent  study  based  on 
the  educational  institution's  estimate  for 
completion. 

(Authority:  10  U.&C.  2136(b).  38  U.S.C  1784; 

Pub.  L  96-525) 

(c)  Verification  of  pursuit  (1)  A 
reservist  who  is  pursuing  a  course 
leading  to  a  standard  college  degree 
must  have  his  or  her  continued 
enrollment  in  and  pursuit  of  the  course 
verified  for  the  entire  enrollment  period. 
Verification  of  continued  enrollment  will 
be  made  at  least  once  a  year  and  in  the 
last  month  of  enrollment  if  the         , 
enrollment  period  ends  more  than  si 
months  after  the  last  verification.  In  the 
case  of  a  reservist  who  completed, 
interrupted  or  terminated  his  or  her 
course,  any  communication  from  the 
reservist  or  other  authorized  person 


notifying  the  VA  of  the  reservist's 
completion  of  a  course  as  scheduled  or 
an  earlier  termination  date,  will  be 
accepted  to  terminate  payments 
accordingly. 

(2)  The  verification  of  pursuit  will  also 
include  a  report  on  the  following  items 
when  applicable: 

(i)  Continued  enrollment  in  and 
pursuit  of  the  course, 

(ii)  Absences  (See  S  21.7654), 

(iii)  Conduct  and  progress  (See 
§  21.7653(c)). 

(iv)  Date  of  interruption  or  termination 
of  ti^ining  (See  S  21.7656(a)). 

(v)  Changes  in  number  of  credit  hours 
or  clock  hours  of  attendance  (See 
§  21.7656(a)).  and 

(vi)  Any  other  changes  of 
modifications  in  the  course  as  certified 
at  enrollment. 

(Authority:  10  U5.a  2136(b),  38  U.S.C.1780(g): 
Pub.  L.  98-525) 

§  21.7653    Progress  and  conduct 

(a)  Satisfactory  pursuit  of  program.  In 
order  to  receive  educational  assistance 
for  pursuit  of  a  program  of  education,  a 
reservist  must  maintain  satisfactory 
progress.  Progress  is  unsatisfactory  if  - 
the  reservist  does  not  satisfactorily 
progress  according  to  the  regularly 
prescribed  standards  of  the  educational 
institution  he  or  she  is  attending. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C.  1674: 
Pub.  L  98-525) 

(b)  Satisfactory  conduct.  In  order  to 
receive  educational  assistance  for 
pursuit  of  a  program  of  education,  a 
reservist  must  maintain  satisfactory 
conduct  according  to  the  regularly 
prescribed  standards  and  practices  of 
the  educational  institution  in  which  he 
or  she  is  enrolled.  If  the  reservist  will  no 
longer  be  retained  as  a  student  or  will 
not  be  readmitted  as  a  student  by  the 
educational  institution  in  which  he  or 
she  is  enrolled,  the  VA  will  discontinue 
educational  assistance,  unless  further 
development  establishes  that  the 
educational  institution's  action  is 
retaliatory. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C.  1674: 
Pub.  L  98-525) 

(c)  Reports.  At  times  the 
unsatisfactory  progress  or  conduct  of  a 
reservist  is  caused  by  or  results  in  his  or 
her  interruption  or  termination  of 
training.  If  this  occurs,  the  interruption 
or  termination  shall  be  reported  in 
accordance  with  §  21.7656(a)  of  this 
part.  If  the  reservist  continues  in  training 
despite  making  unsatisfactory  progress, 
the  fact  of  his  or  her  unsatisfactory 
progress  must  be  reported  to  the  VA, 
within  the  time  allowed  by  paragraphs 
(c)  (1)  and  (2)  of  this  section. 


(1)  A  reservist's  progress  may  become 
unsatisfactory  as  a  result  of  the  grades 
he  or  she  receives.  The  institution  of 
higher  leamiiig  shall  report  such 
unsatisfactory  progress  to  the  VA  in 
time  for  the  VA  to  receive  it  before  the 
earlier  of  the  following  dates  is  reached: 

(i)  Thirty  days  from  the  date  on  which 
the  school  official,  who  is  responsible 
for  determining  whether  a  student  is 
making  progress,  first  received  the  final 
grade  report  which  establishes  that  the 
reservist  either  is  not  progressing 
satisfactorily,  or 

(ii)  Sixty  days  from  the  last  day  of  the 
enrollment  period  during  which  the 
reservist  earned  the  grades  that  caused 
him  or  her  to  meet  the  unsatisfactory 
progress  standards. 

(2)  If  the  unsatisfactory  progress  or 
conduct  of  the  reservist  is  caused  by  any 
factors  other  than  the  grades  which  he 
or  she  receives,  the  institution  of  higher 
learning  shall  report  the  unsatisfactory 
progress  or  conduct  to  the  VA  in  time 
for  the  VA  to  receive  it  within  30  days  of 
the  date  on  which  the  progress  or 
conduct  of  the  reservist  becomes 
unsatisfactory. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C.  1874; 
Pub.  L  98-525) 

(d)  Reentranee  after  discontinuance. 
(1)  A  reservist  may  be  reentered 
following  discontinuance  because  of 
unsatisfactory  conduct  or  progress  only 
when  the  following  conditions  exist: 

(i)  The  cause  of  unsatisfactory 
conduct  or  progress  has  been  removed, 
and 

(ii)  The  VA  determines  that  the 
program  which  the  reservist  now 
proposes  to  pursue  is  suitable  to  his  or 
her  aptitudes,  interests  and  abilities. 

(2)  Reentranee  may  be  for  the  same 
program,  for  a  revised  program,  or  for  an 
entirely  different  program  depending  on 
the  cause  of  the  discontinuance  and  the 
removal  of  that  cause. 
(Authority:  10  U.S.C.  2136(b),  38  U.S.C.  1674; 
Pub.  L.  98-525) 

§21.7854    CertUteatkMi  Of  attendance  In 
eouTM*  not  loading  to  a  standard  college 


When  the  reservist  is  enrolled  in  a 
course  or  courses  which  do  not  lead  to  a 
standard  college  degree,  he  or  she  must 
report  each  day  of  absence  from 
scheduled  attendance.  Only  those  days 
defined  as  absences  in  i  21.7639(a)  of 
this  part  will  be  reported.  If  the  reservist 
is  enrolled  concurrently  in  two  or  more 
institutions  of  higher  learning,  a 
certification  of  attendance  must  be 
received  from  each  institution  of  higher 
learning.  The  institutimi  of  higher 
learning  will — 


(a)  Convert  partial  days  of  absence  to 
full  days  of  absence  as  provided  in 

§  21.7639(a)  of  this  part, 

(b)  Verify  the  full  days  of  absence 
reported,  and 

(c)  Endorse  the  report. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C. 
1780(a);  Pub.  L  98-525) 

§  21.7656    Ottwf  required  reports  from 
Institutions  of  higher  learning. 

Each  institution  of  higher  learning  and 
reservist  must  report  without  delay  the 
entrance,  reentranee,  change  in  hours  of 
credit  or  attendance,  pursuit, 
interruption  and  termination  of 
attendance  of  each  reservist  enrolled  in 
an  approved  course. 

(a)  Interruptions,  terminations  and 
changes  in  hours  of  credit  or 
attendance.  When  a  reservist  interrupts 
or  terminates  his  or  her  training  for  any 
reason,  including  unsatisfactory  conduct 
or  progress,  or  when  he  or  she  changes 
the  number  of  hours  of  credit  or 
attendance,  the  educational  institution 
must  report  this  fact  to  the  VA. 

(1)  If  the  change  in  status  or  change  in 
number  of  hours  of  credit  or  attendance 
occurs  on  a  day  other  than  one 
indicated  by  paragraph  (a)  (2)  or  (3)  of 
this  section,  the  educational  institution 
will  initiate  a  report  of  the  change  in 
time  for  the  VA  to  receive  it  within  30 
days  of  the  date  on  which  the  change 
occurs. 

(2)  If  the  educational  institution  has 
certified  the  reservist's  enrollment  for 
more  than  one  term,  quarter  or  semester 
and  the  reservist  interrupts  his  or  her 
training  at  the  end  of  a  term,  quarter  or 
semester  within  the  certified  enrollment 
period,  the  educational  institution  shall 
report  the  change  in  status  to  the  VA  in 
time  for  the  VA  to  receive  the  report 
within  30  days  of  the  last  officially 
scheduled  registration  date  for  the  next 
term,  quarter  or  semester. 

(3)  If  the  change  in  status  or  change  in 
the  number  of  hours  of  credit  or 
attendance  occurs  during  the  30  days  of 
a  drop-add  period,  the  educational 
institution  must  report  the  change  in 
status  or  change  in  the  number  of  hours 
of  credit  or  attendance  to  the  VA  in  time 
for  the  VA  to  receive  the  report  within 
30  days  from  the  last  date  of  the  drop- 
add  period  or  60  days  from  the  first  day 
of  the  enrollment  period,  whichever 
occurs  first. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C.  1784; 
Pub.  L  98-525) 

fb)  Nonpunitive  grades.  An 
educational  institution  may  assign  a 
nonpunitive  grade  for  a  course  or 
subject  in  which  the  reservist  is  enrolled 
even  though  the  reservist  does  not 
withdraw  from  the  course  or  subject. 


When  this  occurs,  the  educational 
institution  must  report  the  assignment  of 
the  nonpunitive  grade  in  time  for  the  VA 
to  receive  it  before  the  earlier  of  the 
following  dates  is  reached: 

(1)  30  days  from  the  date  on  which  the 
educational  institution  assigns  the 
grade,  or  \ 

(2)  60  days  from  tWlasTday  of  the 
enrollment  period  for  which  the 
nonpunitive  grade  is  assigned. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C.  1764; 
Pub.  L  98-525). 

§  21.7658    False,  late  or  missing  reports. 

(a)  Reservist.  Payments  may  not  be 
based  on  false  or  misleading  statements, 
claims  or  reports.  The  VA  will  apply  the 
provisions  of  §5  21.4006  and  21.4007  of 
this  part  to  a  reservist  or  any  other 
person  who  submits  false  or  misleading 
claims,  statements  or  reports  in 
connection  with  benefits  payable  under 
10  U.S.C.  Ch.  106  in  the  same  manner  as 
they  are  applied  to  people  who  make 
similar  false  or  misleading  claims  for 
benefits  payable  under  38  U.S.C.  Ch.  34 
or  36. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C.  1780, 
1790,  3503;  Pub.  L  98-525) 

(b)  Educational  institution.  (1)  The  VA 
may  hold  an  educational  institution 
liable  for  overpayments  which  result 
from  a  willful  or  negligent — 

(i)  Failure  of  the  institution  of  higher 
learning  to  report,  excessive  absences 
from  a  course  or  discontinuance  or 
interruption  of  a  course  by  a  reservist, 
or 

(ii)  False  certification  by  the 
educational  institution.  See  §  21.7644(b) 
of  this  part. 

(2)  When  an  educational  institution 
willfully  and  knowingly  submits  a  false 
report  or  certification,  the  VA  may 
disapprove  a  course  for  further 
enrollments  and  may  discontinue 
educational  assistance  to  reservists 
already  enrolled.  The  VA  will  apply  the 
provisions  of  §  21.4202(b).  §  21.4207  and 
§  21.4208  of  this  part  in  the  same  manner 
as  they  are  applied  in  making  similar 
determinations  regarding  enrollments 
under  38  U.S.C.  Ch.  34. 
(Authority:  10  U.S.C  2136(b),  38  U.S.C.  1790; 
Pub.  L  98-525). 

§21.7659    Reporting  fee. 

In  determining  the  amount  of  the 
reporting  fee  payable  to  institutions  of 
higher  learning  for  furnishing  required 
reports,  the  VA  will  apply  the  provisions 
of  the  introductory  portion  of  S  21.4206 
and  §  21.4206  (a),  (c),  (d),  and  (e)  of  this 
part  in  the  same  maimer  as  they  are 
applied  in  the  administration  of  38 
U.S.C.  Chs.  34  and  36. 


(Authority:  10  U.S.C.  2138(b).  38  U.S.C.  1784: 
Pub.  L  98-525) 

Course  Assessment 

§  2 1 .7670    Measurement  of  courses 
leading  to  a  standard  eoNege  degree. 

Except  as  provided  in  §  21.7672  of  this 
part  the  VA  will  measure  a  reservist's 
courses  as  stated  in  this  section. 

(a)  Fourteen  semester  hours  are  full 
time.  Unless  12  or  13  semester  hours  are 
full  time  as  provided  in  paragraphs  (b) 
and  (c)  of  this  section,  or  unless 
paragraphs  (d)  or  (e)  of  this  section 
apply  to  measurement  of  the  reservist's 
enrollment  the  VA  will  measure  a 
reservist's  enrollment  as  follows: 

(1)  14  or  more  semester  hours  or  the 
equivalent  are  full-time  training. 

(2)  10  through  13  semester  hours  or  the 
equivalent  are  three-quarter-time 
training,  and 

(3)  7  through  9  semester  hours  or  the 
equivalent  are  half-time  training. 

(Authority:  10  U.S.C.  2131(b).  38  U.S.C. 
1788(a):  Pub.  L  98-525) 

(b)  Thirteen  semester  hours  are  full 
time.  (1)  The  VA  will  consider  that  13 
semester  hours  or  the  equivalent  are 
full-time  training  when  the  educational 
institution  certifies  that  all 
undergraduate  students  enrolled  for  13 
semester  hours  or  the  equivalent  are — 

(i)  Charged  full-time  tuition,  or 

(ii)  Considered  full-time  for  other 
administrative  purposes. 

(2)  When  13  semester  hours  or  the 
equivalent  are  full-time  training — 

(i)  10  through  12  semester  hours  or  the 
equivalent  are  three-quarter-time 
training,  and 

(ii)  7  through  9  semester  hours  or  the 
equivalent  are  half-time  training. 

(Authority:  10  U.S.C.  1031(b).  38  U.S.C. 
1788(a):  Pub.  L  98-525) 

(c)  Twelve  semester  hours  are  full 
time.  (1)  The  VA  will  consider  that  12 
semester  hours  or  the  equivalent  are 
full-time  training  when  the  educational 
institution  certifies  that  all 
undergraduate  students  enrolled  for  12 
semester  hours  or  the  equivalent  are — 

(i)  Charged  full-time  tuition,  or 

(ii)  Considered  full  time  for  other 
administrative  purposes. 

(2)  When  12  semester  hours  or  the 
equivalent  are  full-time  training — 

(i)  9  through  11  semester  hours  or  the 
equivalent  are  three-quarter-time 
training,  and 

(ii)  6  through  8  semester  hours  or  the 
equivalent  are  half-time  training. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C 
1788(a);  Pub.  L  98-525) 

(d)  Course  measurement:  Combined 
independent  study-resident  training.  (1) 
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Notwithstanding  the  provisioiu  of 
paragraph  (a),  (b)  or  (c)  of  this  section  if 
a  reservist  pursues  independent  study 
concurrently  with  resident  training,  the 
VA  will  determine  training  time  as 
follows: 

(i)  If  the  credit  hours  of  independent 
study  would  equal  one-half  time  or 
more,  according  to  paragraph  (a),  (b).  or 
(c)  of  this  section,  as  appropriate,  the 
VA  shall  convert  them  to  one  hour  less 
than  the  lowest  number  of  credit  hours 
considered  to  be  one-half-time  training. 
If  the  credit  hours  of  independent  study 
are  less  than  one-half-time  according  to 
paragraph  (a),  (b).  or  (c)  of  this  section, 
as  appropriate,  they  shall  not  be 
converted.  If  the  independent  study  is 
not  measured  on  a  credit-hour  basis,  the 
VA  will  assign  a  credit-hour  evaluation 
to  independent  study  of  one  hour  less 
than  the  lowest  number  of  credit  hours 
that  constitute  one-half-time  training. 

(ii)  The  VA  will  add  the  number  of 
independent  study  credit  hours  as 
determined  in  paragraph  (d)(lHi)  of  this 
section  to  the  number  of  credit  hours  of 
resident  training. 

(iii)  The  VA  will  use  the  total  credit 
hours  computed  in  paragraph  (d)(l)(ii)  of 
this  section  to  determine  the  training 
time  based  on  the  measurement  criteria 
found  in  paragraph  (a),  (b),  or  (c)  of  this 
section,  as  appropriate. 

(2)  When  the  reservist  pursues  a 
course  or  subject  of  independent  study 
and  resident  training  sequentially, 

(i)  The  VA  will  treat  the  course  or 
subject  as  independent  study,  and  will 
not  pay  any  educational  assistance, 
during  any  week  in  which  the  course  or 
subject  meets  the  defmition  of 
independent  study  found  in 
§  21.7520(b)(ll)  of  this  part,  and 

(ii]  The  VA  will  treat  the  course  or 
subject  as  resident  training  during 
weeks  in  which  regularly  scheduled 
classroom  sessions  meet 

(Authority:  10  U.S.C.  1788(b):  Pub.  L  98-525) 

(e)  Concurrent  enrollment.  If  the 
reservist  is  enrolled  concurrently  in  two 
or  more  institutions  of  higher  learning 
and  some  of  his  or  her  courses  are 
measured  on  a  credit-hour  basis  and 
some  are  measured  on  a  clock-hour 
basis  as  provided  in  §  21.7672  of  this 
part,  die  VA  will  measure  his  or  her 
courses  by  converting  the  clock  hours  to 
credit  hour  equivalents  as  follows. 

(1)  The  VA  will  divide  the  number  of 
credit  hours  considered  full-time  at  the 
institution  of  higher  learning  which  is 
measuring  the  reservist's  training  on  a 
credit-hour  basis  (as  provided  in 
paragraphs  (a),  (b)  and  (c)  of  this 
section)  by  the  number  of  clock  hours 
which  it  fidl-time  at  the  institution  of 


higher  learning  which  is  measuring  the 
reservist's  course  on  a  clock-hour  basis. 

(2)  The  VA  will  multiply  the  figure 
obtained  in  paragraph  (e)(1)  of  this 
section  by  the  number  of  dock  hours  in 
which  the  reservist  is  enrolled. 

(3)  The  VA  will  add  the  figure 
obtained  in  paragraph  (e)(2]  of  this 
section  to  \he  number  of  credit  hours  in 
which  the  reservist  is  enrolled. 

(4)  The  VA  will  apply  the  provisions 
obtained  in  paragraph  (e)(3)  of  this 
section  to  the  provisions  of  paragraphs 
(a),  (b)  or  (c)  of  this  section,  as 
appropriate. 

(Authority:  10  U.S.C.  213e(b),  38  U.S.C. 
1788(b);  Pub.  L  96-525) 

(f)  Other  requirements. 
Notwithstanding  any  other  provision  of 
this  section  in  administering  benefits 
payable  under  10  U.S.C.  Ch.  106,  the  VA 
shall  apply  the  provisicms  of  S  21.4272 
(a),  (b),  (d),  (e)  (except  paragraph  (4)), 
(f),  (g)  and  (k)  of  this  part  in  the  same 
manner  as  they  are  applied  in  the 
administration  of  38  U.S.C.  Chs.  34  and 
36. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C 
1788(b):  Pub.  L  98-525) 

9  21.7*72    M«a«ifwn«nt  of  eoursM  not 
leading  to  a  standard  coHcg*  degree. 

(a)  Nonaccredited.  The  VA  shall 
measure  a  nonaccredited  course  not 
leading  to  a  standard  college  degree  as 
follows.  For  the  purposes  of  this 
paragraph  clock  hours  and  class 
sessions  mean  clock  hours  and  class 
sessions  per  week. 

(1)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  if  shop  practice  is 
an  integral  part  of  the  course — 

(i)  Full-time  training  shall  be  30  clock 
hours  attendance  with  not  more  than 
2'/3  hours  rest  period  allowance  and  not 
more  than  5  hours  of  supervised  study, 

(ii)  Three-quarter-time  training  shall 
be  22  through  29  clock  hours  attendance 
with  not  more  than  2  hours  rest  period 
allowance  and  not  more  than  3%  hours 
of  supervised  study, 

(iii)  Half-time  training  shall  be  15 
through  21  clock  hours  attendance  with 
not  more  than  iVi  hours  rest  period 
allowance  and  not  more  than  2V^  hours 
of  supervised  study. 

(2)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  if  theory  and 
classroom  instruction  predominates  in  a 
course — 

(i)  Full-time  training  is  25  clock  hours 
net  instruction  and  not  more  than  5 
hours  of  supervised  study, 

(ii)  Three-qt;arter-time  training  is  18 
through  24  clock  hours  net  instruction 
and  not  more  than  3%  hours  of 
supervised  study,  and 


(iii)  Half-time  training  is  12  through  17 
hours  net  instruction  and  not  more  than 
ZVt  hours  of  supervised  study.  In 
measuring  net  instruction  for  the 
purposes  of  this  paragraph  there  will  be 
included  customary  intervals  not 
exceeding  10  minutes  between  classes. 

(3)  An  institution  of  higher  learning 
offering  courses  not  leading  to  a 
standard  college  degree  may  measure 
those  courses  on  a  quarter-  or  semester- 
hour  basis  as  indicated  for  collegiate 
courses  in  S  21.7670  of  this  part 
provided — 

(i)  The  academic  portions  of  the 
coiuves  require  outside  preparation  and 
be  measured  on  a  minimum  of  50 
minutes  net  of  instruction  per  week  for 
each  quarter  or  semester  hour  of  credit, 

(ii)  The  laboratory  portions  of  the 
courses  are  measured  on  a  minimum  of  2 
hours  of  attendance  per  week  for  each 
quarter  or  semester  hour  of  credit. 

(iii)  The  shop  portion  of  the  courses 
are  measured  on  a  minimum  of  3  hours 
of  attendance  per  week  for  each  quarter 
or  semester  hour  of  credit.  In  no  event 
shall  the  courses  be  considered  a  full- 
time  course  when  less  than  22  hours  per 
week  of  attendance  is  required.  Not 
more  than  2  hours  rest  period  shall  be 
allowed  per  week  for  courses  in  which 
shop  practice  is  an  integral  part  of  full- 
time  courses:  1 V^  hours  for  diree- 
quarter-time  courses  of  16-21  clock 
hours:  1  hour  for  one-half-time  courses 
of  11-15  clock  hours. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C  1788: 
Pub.  L.  98-525) 

(b)  Accredited  courses.  Accredited 
courses  not  leading  to  a  standard 
college  degree  shall  be  measured  as 
follows: 

(1)  Except  as  provided  In  paragraph 
(b)(3)  of  this  section  if  shop  practice  is 
an  integral  part  of  the  course — 

(i)  Full-time  training  shall  be  22  clock 
hours  attendance  with  not  more  than 
ZVt  hours  rest  period  allowance. 

(ii)  Three-quarter-time  training  shall 
be  16  through  21  clock  hours  attendance 
with  not  more  than  2  hours  rest  period 
allowance, 

(iii)  Half-time  training  shall  be  11 
through  15  clock  hours  attendance  with 
not  more  than  1  Vi  hours  rest  period 
allowance.  Supervised  study  shall  be 
excluded  from  measurement  of  all 
courses  to  which  this  paragraph  applies. 

(2)  If  theory  and  class  instruction 
predominates — 

(i)  Full-time  training  is  18  clock  hours 
net  instruction, 

(ii)  Three-quarter-time  training  is  13 
through  17  clock  hours  net  instrorhon, 
and 


(iii)  Half-time  tratnuig  js  9  tlwoMgh  i2 
clock  hours  net  instructitm.  In  measuring 
net  in«troc({aii-lorlhis'8c%«ra9«ph 
thtPb  MfHtwfnohidcd'oestemny 
intenrats  flot  to  exceed  19  minutes 
between  desses:  however,  supervised 
study  muMlwcKcMfed. 

(31  Am  inMittffieii  «f  Sngker  teaming 
offering  cenrsee-nst'ieafHng  to  a 
standard  college  degree  maytneaaure 
those  tMurses  an  a  quarter-  or  semester- 
hour  basis  as  indicated  for  collegiate 
courses  in  i  M.7870  of  this  part 
provided — 

(i)  The  academic  portions  of  the 
courses  must  require  outside 
preparation  and  he  measured  mi  a 
minimum  of  :S0  minutes  net  of 
instmction  per  week  for  each  quarter  er 
semester  hour  of  credit, 

(ii)  The  laboratory  portions  of  such 
courses  are  measured  on  a  minimum  of  2 
hours  of  attendance  per  week  lor  each 
quarter  or  semester  hour  of  credit 

(iii)The  shop  portions  of  such  courses 
must  be  measured  on  a  minimum  of  3 
honrs  eff  attendam%  per  week  for  each 
quarter  or  semester  lioar  of  credit  fai  no 
event  shaHihese courses^  considered 
a  full-time  course  when  less  dian  22 
hours  per  week  ef  attendance  is 
required.  Not  more  than  2  hoetrs  rest 
period  shall  be  allowed  per  week  for 
courses  in  which  shop  practice  is  an 
integral  part  of  full-time  courser.  1  % 
hours  for  three-quarter-time  courses  of 
16-21  Clock iiours:  andl  hour  for  one- 
hdtf-time  courses  of  11-15  clock  lioBrs. 

(Authority:  tO  U.S.C  2138(b),  38  U.S.C.  1788: 
Pub.  L.  98-525) 

§  21.7674    Measurement  of  practical 
training  courses. 

(a)  Nursing  courses.  [1)  Courses  for 
the  objective  or  registered  nurse  «r 
registeced  professional  nurse  will  be 
measured  on  the  basis  of  credit  hours  Ar 
clock .^urs  of  attendance,  whichever  is 
appropriate.  The<;iook  hours  of 
attendance  may  iadude  academic  class 
time,  clinical  training,  and  supervised 
study  periods. 

(2)  Courses  offered  by  institutions  of 
higher  learning  which  lead  to  the 
objecti^ve  of  practical  nurse;  practical 
trained  nurse,  or  licensed  practical 
nurse  will  be  measured  on  credit  hours 
or  clock  hours  of  attendance  per  week 
whichever  is  appropriate. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C.  1788; 
Pub.  L  98-525) 

(b)  Medical  and  dental  assistants 
courses  for  VA.  Programs  approved  in 
accordance  with  the  provisions  of 

i  21.7720(b){3j  of  tlBs  part  will  be 
measured  on  a  clock-hour  basis  as 
provided  in  %  21.7672  of  this  part 
However,  the  pcogram  will  be  regarded 


as  full-time  institutioDal  traimng, 
proMded  .thetxHnhuBed  -total  of  die 
classroom  and  other  formal  instruction 
portion  of  the  program  and  die  on-the- 
job  portion  of  Ihe  program  requires  30  or 
more  clock  hours  of  attendance  per 
week. 

(Authority:  W  O.S.C  2138(b).  18  ■U.S.C.  1788: 
Pub.  L  98-525) 

(t?)  Other  practical  training  courses. 
These  courses  will  be  measured  in 
semester  hours  of  credit  or  dock  htMirs 
of  attendance  per  week,  whichever  is 
appropriate,  tf  approved  under 
S  21.7720(b)(4)  of  this  part. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C.  1788: 
Pub.  t  98-525) 

State  Approving  Agencies 

§21.7700    State  approidog  agencies. 

The  VA  and  State  a}:^rov.ing  agendas 
have  the  same  general  cesponsibilities 
for  approving  courses  for  training  under 
10  U.S.C  Ch.  106  as  they  do  for 
approving  courses  lor  training  under  38 
U.S.C.  Ch.  34.  Accordingly,  in 
administering  10  U.S.C  Ch.  106.  the  VA 
will  apply  the  provisions  of  the 
following  sections  and  paragraphs  in  the 
same  manner  as  diey  are  applied  for  the 
administration  of  38  U.S.C.  Chs.  34  and 
38: 

{a)  f  21.4150  (except  paragraph  (e))— 
Designation, 

(b)  {  21.4151— Cooperation. 

(c)  §  21.4152-4rontrol  by  agendes  of 
the  United  States, 

(d)  §  21.4153— Reimbursement  of 
expenses. 

(e)  §  21.4154— Report  of  activities,  and 
(0  §  21.4280(1^  (except  in  diese 

instances  described  in  S  21.7720). 

(Authoeity:  10 IISC  2ia«(b).  38  UJSC  1770. 
1771. 1772. 1774:  Pub.  L.  98-525) 

Approval  of  Courses 

§  21.7720    Cmirae  approval. 

(a)  Courses  must  be  approved.  (1)  A 
course  of  education  offered  by  an 
institution  of  higher  learning  must  be 
approx-ed  by — 

(i)  The  State  approving  agency  for  the 
State  in  which  the  institution  of  higher 
learning  is  located,  or 

(ii)  The  State  approving  agency  which 
has  appropriate  approval  authority,  or 

(iii)  The  VA,  where  appropriate.  In 
determining  when  it  is  appropriate  for 
the  VA  to  approve  a  course,  the  VA  will 
apply  the  provisions  of  §  21.4250  (b)(3) 
and  {c)(2):ti),  (ii).  (iii),  and  (iv)  of  this 
part. 

(2)  A  course  approved  under  38  U.S.C. 
Ch.  36  is  approved  for  the  purposes  of  10 
U.S.C.  Ch.  lO&provided  it4«  offered  by 
an  institution  of  higher  learning. 


(Aulfaari^  10iJ.SXI  tH3e(b\.  38  U.S.C.  1772: 
Puh.LS6-»2S) 

(b)  Counet^pewttl  criteria.  (IJ  In 
adxnbiistering^nefits  payable  under  10 
U.S.C.  Ch.  106.  the  VA  and.  where 
appropriate,  the  State  approving 
agencies,  shall  apply  the  ioUovi'ing 
sections  in  the  same  manner  as  they  are 
EtppiUed  for  the  administration  of  36 
U.S.C.  Chs.  34  and  36: 

(i)  I  21.4250  (except  paragraphs  (cKlJ 
and  (c)(2)(vj)— -Approval  of  courses. 

(li)  S  21.4251— Period  of  operation  of 
course. 

(iii)  S  21 '42S3  (except  those  portions  of 
paragraphs  (b.)ajDd  (f)  that  permit 
approval  of  a  oourse  leedir^  to  a  high 
school  diploma) — Accredited  courses, 

(iv)  S  21Xt254 — Nonaocredited  courses. 

(vj  S  21.42S5-^efund  policy— 
nonaccredited  courses. 

(vi)  5  21.4258  (except  paragraph  (c))— 
Notice  of  approval. 

(vif)  ■$  21.4250 — Suspension  or 
disapproval, 

(viH)  (21.4280— Courses  in  foreign 
countries, 

(ix)  §  21.4286-<CourKe8  offered  at 
subsidiary  branches  or  extensions. 

(2)  The  following  criteria  apply  4o 
approval  of  Aursing  ceurses. 

(i)  Courses  for  the  objective  of 
registered  nurse  or  registered 
professional  nurse  wiU  be  approved 
when  they  are  provided  by  institutions 
of  higher  learning.  The  hospital  <x 
fieldwork  phase  of  a  nursing  course, 
including  a  course  leading  to  a  degree  in 
nursing,  will  be  induded  in  the  approval 
when — 

(AjThe  hospital  or  fieldwork  phase  is 
an  integral  part  of  the  course, 

(B)  Completion  of  the  hospital  or 
fieldwork  phase  of  the  course  is  a 
prerequisite  to  die  successful  completion 
of  the  course, 

(C)  The  student  remains  enrolled  in 
the  institution  of  higher  learning  during 
the  hospital  or  fieldwork  phase  of  the 
course,  and 

(DJ  The  training  is  under  the  direction 
and  supervision  of  the  institution  of 
higher  learning. 

(ii)  Both  the  clinical  training  and  the 
academic  subjects  of  a  course  which 
leads  to  the  objective  of  practical  nurse, 
practical  trained  nurse,  or  licensed 
practical  nurse  may  be  approved 
when — 

(A)  The  dinical  training  is  offered  by 
an  affiliated  or  cooperating  hospital. 

(B)  The  student  is  enrolled  in  and 
supervised  by  the  institution  of  higher 
learning  during  the  period  of  clinical 
training,  and 

(C)  The  course  is  accredited  by  a 
nationally  recognized  accrediting 
agency  or  meets  the  requirements  of  the 
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licensing  body  of  the  State  in  which  the 
institution  of  higher  learning  is  located. 

(3)  A  course  prescribed  by  the 
Administrator  under  38  U.S.C.  4114(e) 
for  full-time  physicians'  assistants  or  for 
full-time  expanded-function  dental 
auxiliaries  (formerly  referred  to  as 
dental  assistants)  may  be  approved  if 
the  course  is  conducted  by  an  institution 
of  higher  learning  at  VA  facilities  or  in 
facilities  operated  by  hospitals,  medical 
schools  or  in  medical  installations 
pursuant  to  a  contract  with  the  VA. 

(4)  An  off-campus  job  experience 
included  in  a  course  offered  by  an 
institution  of  higher  learning  may  be 
approved  only  when  it  meets  the 
requirements  for  resident  training  found 
in  i  21.752»(b)(22)(vi)  of  this  part. 

(Authority:  10  U.S.C  2136(b).  38  U.S.C.  1678, 
1772. 1775, 1776, 1778. 1779, 1789, 1789(c), 
4004(e):  Pub.  L  98-525) 

§  21.7722    Courses  and  •nroHments  which 
may  not  b«  approved. 

The  Administrator  may  not  approve 
an  enrollment  by  a  reservist  in,  and  a 
State  approving  agency  may  not 
approve  for  training  under  10  U.S.C.  Ch. 
106  in— 

(a)  A  bartending  or  personality 
development  course; 

(b)  A  flight  training  course  unless  the 
course  is  offered  by  an  institution  of 
higher  learning  for  credit  toward  a 
standard  college  degree; 

(c)  A  course  offered  by  radio; 

(d)  A  correspondence  course; 

(e)  A  course,  or  combination  of 
courses  to  the  extent  that  they  consist  of 
instruction  offered  by  an  educational 
institution  alternating  with  instruction  in 
a  business  or  industrial  establishment, 
commonly  called  a  cooperative  course; 

(f)  A  course,  or  a  combination  of 
courses  consisting  of  institutional 
agricultural  courses  and  concurrent 
agricultural  employment,  commonly 
called  a  farm  cooperative  course; 

(g)  An  apprenticeship  or  other 
program  of  on-job  training; 

(h)  A  course  offered  by  an  entity 
which  is  not  an  institution  of  higher 
learning; 

(i)  A  course  offered  by  a  graduate 
school  leading  towards  a  graduate 
degree  or  a  graduate  certificate; 

(j)  A  medical,  dental,  or  an 
osteopathic  internship  or  residency; 

(k)  A  nursing  course  offered  by  an 
autonomous  school  of  nursing; 

(1)  A  medical  or  dental  specialty 
course  unless  it  is  offered  by  a  hospital 
which  qualifies  as  an  institution  of 
higher  learning; 

(m)  A  refresher,  remedial,  or 
deficiency  course; 


(n)  A  course  or  combination  of 
courses  consisting  solely  of  independent 
study;  or 

(o)  An  institutional  course  for  the 
objective  of  nurse's  aid  or  a 
nonaccredited  nursing  course  which 
does  not  meet  the  licensing 
requirements  in  the  State  where  the 
course  is  offered. 

(Authority:  10  U.S.C.  2131,  2136(b),  38  U.S.C 
1673;  Pub.  L.  98-^25) 

Administrative 

S  21.7801    Delegation  of  authority. 

(a)  General  delegation  of  authority. 
Except  as  otherwise  provided,  authority  • 
is  delegated  to  the  Chief  Beneffts 
Director  of  the  VA,  and  to  supervisory 
or  adjudication  personnel  within  the 
jurisdiction  of  the  Vocational 
Rehabilitation  and  Education  Service  of 
the  VA  designated  by  the  Chief  Benefits 
Director  to  make  fmdings  and  decisions 
under  10  U.S.C.  Ch.  106  and  the 
applicable  regulations,  precedents  and 
instructions  concerning  the  program 
auttiorized  by  that  chapter  to  the  extent 
that  the  program  is  administered  by  the 
VA. 

(Authority:  10  U.S.C.  2136(a),  38  U.S.C.  212(a); 
Pub.  L  98-525) 

(b)  Other  delegations  of  authority.  In 
administering  benefits  payable  under  10 
U.S.C.  Ch.  106,  the  VA  shall  apply 

§  21.4001  (b),  (c)  (1),  (2),  and  (3)  (in  part), 
and  (f)  of  this  part  in  the  same  manner 
as  those  paragraphs  are  applied  in  the 
administration  of  38  U.S.C.  Ch.  34. 

(Authority:  10  U.S.C.  2136(b),  (38  U.S.C. 
212(a).  1796;  Pub.  L  98-525) 

§  2 1 .7802    Rnalfty  of  decisions. 

(a)  Agency  decisions  generally  are 
binding.  The  decision  of  a  VA  field 
station  original  jurisdiction  on  which  an 
action  is  based — 

(1)  Will  be  final, 

(2)  Will  be  binding  upon  all  field 
stations  of  the  VA  as  to  conclusions 
based  on  evidence  on  file  at  that  time, 
and 

(3)  Will  not  be  subject  to  revision  on 
the  same  factual  grounds  except  by  duly 
constituted  appellate  authorities  or 
except  as  provided  in  §  21.7803  of  this 
part.  (See  §|  19.192  and  19.193  of  this 
chapter). 

(Authority:  38  U.S.C.  211) 

(b)  Decisions  of  an  activity  within  the 
VA.  Current  determinations  of  pertinent 
elements  of  eligibility  for  a  program  of 
education  made  by  a  VA  adjudicative 
activity  by  application  of  the  same 
criteria  and  based  on  the  same  facts  are 
binding  one  upon  the  other  in  the 
absence  of  clear  and  unmistakable 
error. 


(Authority:  38  U.S.C  211) 

(c)  Determinations  of  satisfactory 
participation.  A  determination  made  by 
a  competent  military  or  naval  authority 
or  by  the  Coast  Guard  as  to  whether  or 
not  an  individual  is  participating 
satisfactorily  in  required  training  as  a 
member  of  the  Selected  Reserve  is 
binding  upon  the  VA. 
(Authority:  10  U.S.C.  2134:  Pub.  L  98-525) 

S  21.7803    Revision  of  decisions. 

The  revision  of  a  decision  on  which 
an  action  was  predicated  is  subject  to 
the  following  sections: 

(a)  Clear  and  unmistakable  error, 
§  3.105(a)  of  this  chapter;  and 

(b)  Difference  of  opinion,  §  3.105(b)  of 
this  chapter. 

(Authority:  38  U.S.C.  211) 

§  21.7805    Conflicting  Interests. 

In  administering  benefits  payable 
under  10  U.S.C.  Ch.  106,  the  VA  will 
apply  the  provisions  of  §  21.4005  of  this 
part  in  the  same  manner  as  they  are 
applied  in  the  administration  of  38 
U.S.C.  Chs.  34  and  36. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C.  1783; 
Pub.  L  98-525) 

§  2 1 .7807    Examination  of  records. 

In  administering  benefits  payable 
under  10  U.S.C.  Ch.  106.  the  VA  will 
apply  the  provisions  of  §  21.4209  in  the 
same  manner  as  they  are  applied  in  the 
administration  of  38  U.S.C.  Chs.  34  and 
36. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C.  1790; 
Pub.  L  98-525) 

$21.7810    Civil  rights. 

(a)  Delegations  of  authority 
concerning  Federal  equal  opportunity 
laws.  (1)  The  Chief  Benefits  Director  is 
delegated  the  responsibility  to  obtain 
evidence  of  voluntary  compliance  with 
Federal  equal  opportunity  laws  from 
educational  institutions  and  from 
recognized  national  organizafions 
whose  representatives  are  afforded 
space  and  office  facilities  under  his  or 
her  jurisdiction.  See  §  18.1  et  seq.  of  this 
chapter.  These  equal  opportunity  laws 
are: 

(i)  Title  VI,  Civil  Rights  Act  of  1964, 

(ii)  Title  IX.  Education  Amendments 
of  1972,  as  amended, 

(iii)  Section  504,  Rehabilitation  Act  of 
1973,  and 

(iv)  The  Age  Discrimination  Act  of 
1975. 

(2)  In  obtaining  evidence  from 
educational  institutions  of  compliance 
with  Federal  equal  opportunity  laws,  the 
Chief  Benefits  Director  may  use  the 
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State  approving  agencies  as  provided  in 

§  21.4258Id)  in  this  part,  .  -, 

(Authority:  42  U.S;C.  2000)         :  .-.^^--w.  ■■■.■:.  ..-.■■, 

[h]  Nondiscrimination  in  educational 
pro^ra/ns.  In  sdministering  benefits 
payable  under  10  U,S.C.  Ch.  106.  the  VA 
shall  apply  the  fbliowing  sections  in  the 
same  manner  as  they  are  applied  to  the  . 
administration  of  38  U.S.C.  Chs.  34  and 
36: 

(1)  §  21.4300— Civil  rights       ' 
assurances— Title  VI.  Public  Law  88-   . 
352. 

(2)  §  21.4301  (with  the  exception  of 
references  to  elementary  and  secondary 
schools  and  medical  institutions) — 
Institutions  of  higher  learning; 
elementary  and  secondary  schools; 
medical  institutions. 

(3)  S  21.4304  (with  the  exception  of 
references  to  elementary  and  secondary 
schools  and  medical  institutions] — 
Assurance  of  compliance  received — 
i.h.l.'s;  elementary  and  secondary 
schools;  medical  facilities. 

(4)  §  21.4305 — Noncompliance — 
complaints — initial  action. 

(5)  §  21.4306— Payments  after  final 
agency  action,  and 

(6)  §  21.4307— Posttermination 
compliance. 

(Authority:  42  U.S.C.  2000) 

[PR  Doc.  87-26277  Filed  11-16-87;  &45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Office  Of  Foreign  Aeeels  Control 
31  CFR  Part  560 

Iranian  Transactions  Regulations 

agency:  O^ice  of  Foreign  Assets 

Control,  Treasury. 

ACnow:  Final  rule. 

summary:  On  October  29, 1987.  the 
President  issued  Executive  Order  No. 
12613,  invoking  the  authority,  inter  alia, 
of  section  505  of  the  International 
Security  and  Development  Cooperation 
Act  of  1985  (22  U.S.C.  2349aa-9),  I 
prohibiting  Iranian  imports  and  I 
delegating  his  authority  under  that  Act 
to  the  Secretary  of  the  Treasury.  In 
implementation  of  that  Order,  the 
Treasury  Department  is  issuing  the 
Iranian  Transactions  Regulations.  iTiese 
Regulations  prohibit  importation  into  the 
United  States  of  goods  and  services,  of 
Iranian  origin,  and  certain  related 
transactions. 

EFFECTIVE  DATE:  12:01  p.m..  Eastern 
Standard  Time,  October  29, 1987. 

FOR  FURTHER  INFORMATION  CONTACpS 

Marilyn  L  Muench,  Chief  Counsel, 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington.  DC  Tel.:  (202)  37&-0392. 
SUPPLEMENTARY  INFORMATION:  The 
Government  of  Iran  is  actively 
supporting  terrorism  as  an  instrument  of 
state  policy,  and  has  conducted 
aggressive  and  unlawful  military  action 
against  U.S.  flag  vessels  and  merchant 
vessels  of  other  non-belligerent  nations 
engaged  in  lawful  and  peaceful 
commerce  in  international  waters  of  the 
Persian  Gulf  and  territorial  waters  of 
non-belligerent  nations  of  that  region. 
These  transactions  controls  are  being 
implemented  to  ensure  that  United 
States  import  of  Iranian  goods  and 
services  will  not  contribute  financial 
support  to  terrorism  or  to  further 
aggressive  actions  against  non- 
belligerent shipping.  The  measures  set 
forth  in  these  regulations  are  in  response 
to  actions  of  the  Iranian  government 
occurring  after  the  conclusion  of  the 
1981  Algiers  Accords,  and  are  intended 
solely  as  a  response  to  those  actions. 

Since  the  regulations  involve  a  foreign 
affairs  function,  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553,  requiring  notice  of  proposed   { 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  801.  et  seq..  does 
not  apply.  Because  the  regulations  are 
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issued  with  respect  to  a  foreign  affairs 
function  of  the  United  States,  they  are 
not  subject  to  Executive  Order  12291  of 
February  17, 1981.  dealing  with  Federal 
regulations.  The  information  collection 
requests  contained  in  §§  560.601  and 
560.602  of  this  document  are  being 
submitted  to  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S-C  3501  et 
seq.  Notice  of  OMB  action  on  these 
requests  will  be  published  in  the  Federal 
Regjbter. 

List  of  Subjects  in  31  CFR  Part  560 

Imports.  Reporting  and  recordkeeping 
requirements,  Iran. 

For  the  reasons  set  forth  in  die 
preamble.  31  CFR  Part  560  is  added  as 
follows: 

PART  560— IRANIAN  TRANSACTIONS 
REGULATIONS 

The  "Authority"  citation  for  Part  560 
reads  as  follows: 

Authority:  22  O.S.C.  2349aa-9;  E.O.  No. 
12613,  52  FR  41940.  October  30. 1987. 

The  table  of  contents  reads  as 
follows: 

Subpart  A    flalaMon  of  this  Part  to  Other 
Laws  and  Regulations 

Sec 


560.101 

Relation  of  this  part  to  other  laws 

and  regulations. 

Subpart  B-ProMbitions 

560.201 

Prohibited  importation  of  goods  and 

services  from  Iran. 

56a  202 

Prohibited  related  transactions. 

560.203 

Evasions. 

560.301 

Effective  date. 

seo.302 

The  Act. 

560J03 

Iran;  Iranian. 

560.304 

Government  of  Iran. 

seaaos 

Person. 

560.306 

Iranian  origin  goods  and  services. 

560.307 

United  States. 

S60.308 

Importation. 

560.309 

Publications. 

560.310 

License. 

560.311 

General  license. 

560.312 

Specific  license. 

Subpart  D— Interpretations 

560.401  Reference  to  amended  sections.. 

560.402  Effect  of  amendment  of  sections  of 
this  part  or  of  other  orders,  etc. 

560.403  Exports  from  Iran  prior  to  the 
effective  date. 

560.404  Certain  offshore  transactions,  and 
other  transactions  related  thereto. 

560.405  Goods;  technical  data. 

560.406  Transshipment  through  United 
States  prohibited. 

560.407  Importation  from  third  covntries; 
transshipment. 

560.408  Importation  into  and  release  from  ■ 
bonded  warehouse  or  foreign  trade  zone. 


Subpart  E— Uoenses,  AutlMritatlons  and 
Statements  of  Ucen^  Policy 

560.501  Effect  of  license  or  authorization. 

560.502  Exclusion  from  licenses  and 
authorizations. 

Se0.S03    Importation  pursuant  to  prior 
contractual  agreements. 

560.504  Iranian  goods  in  third  countries 
prior  to  effective  date. 

560.505  Certain  services  relating  to 
participation  in  various  events 
authorized. 

560.506  Importation  of  certain  gifts 
authorized. 

560.507  Importation  of  accompanied 
baggage  authorized. 

560.506    Telecommunications  and  mail 

transactions  authorized. 
560J0e    Certain  services  performed  in  Iran 

wiA  respect  to  patents,  trademarks  and 

copyrights. 

560.510  Certain  goods  and  services  relating 
to  legal  proceedings. 

560.511  Importation  of  goods  awarded  by 
the  Hague  Tribunal. 

560.512  Certain  imports  for  diplomatic  or 
official  personnel  authorized. 

Subpart  F— Reports 

860.601  Required  records. 

560.602  Reports  to  \x  furnished  on  demand. 

Subpart  G— Penalties 

560.701  Penalties. 

560.702  Detention  of  shipments. 

Subpart  H— Procedures 

560.801  Licensing. 

560.802  Decisions. 

560.803  Amendment,  modification,  or 
revocation. 

560.804  Rulemaking. 

560.805  Delegation  by  the  Secretary  of  the 
Treasury. 

560.806  Customs  procedures:  goods 
specified  in  S  560.201. 

560.807  Rules  governing  availability  of 
information. 

New  Part  560  reads  as  follows: 

Subpart  A— Relation  of  T)>is  Part  to 
Other  Laws  and  Regulations 

§  seaiOl    Relation  of  this  part  to  other 
laws  and  regulations. 

(a)  This  part  is  separate  from,  and 
independent  of,  the  other  parts  of  this 
chapter,  including  Part  535,  "Iranian 
Assets  Control  Regulations."  No  license 
or  authorization  contained  in  or  issued 
pursuant  to  those  other  parts  authorizes 
any  transaction  prohibited  by  this  part. 
No  license  or  authorization  contained  in 
or  issued  pursuant  to  any  other 
provision  of  law  or  regulations 
authorizes  any  transaction  prohibited  by 
this  part. 

(b)  No  license  or  authorization 
contained  in  or  issued  pursuant  to  this 
part  relieves  the  involved  parties  from 
complying  with  any  other  applicable 
laws  or  regulations. 


Subpart  B—Prelitt)ittMas 

§580.20T   PraMbned' importation  Of  goo<te. 
and  services  from  hen. 

Except  as  autboeized  by  regulations,^ 
rulings,  instructions,  Ucenses,  oc 
otherwise,  no  goods  or  services  of 
Iranian  origin  may  be  imported  into  the 
United  Statfes,  with  the  following 
exceptions: 

(a)  Iranian-origfn  publications  and 
materials  imported  for  news 
pub)iea4ibns  or  news  broadcast 
dissemina  ionr 

(b)  Petir  earn  products  relmed  from 
Irunan  crude  oil  in  » third  ceunfry;  and 

(c)  Articles  importBd  directly  fronr 
Iraa  prior  to  the  e£ERtr«e  data. 

§560.202   ProhibHed  related  transacUona. 

No  person  may  order,  buy,  actaa 
broker  or  facilitator  for,,  receiver 
conceal,  store,  use.  sell,  loan,  dispose  of, 
transfier,  transport,  finance,  forward,  or 
otherwise  service,  fai  whole  or  in  part, 
any  goods  or  servnes  subject  to  die 
prohibfWens  of  tMs  part,  with  knowled^ 
or  reason  to  know^thaf  tt  vibhtion  of  this 
part,  or  any  ragatatiem  order,  or  license 
issued  pusauant!  iiereSa  or  \»  Section  S0& 
of  the  Ac^  hasoccnnedi  i«  aboet  Da 
occur,  or  is  ialewrifed'  t»  occur  with 
respect  to  suck  geods  er  services^ 

§560.203    Evasions. 

Any  transaction  for  the  purpose  at,  or 
which  has  the  efiect  ot  evading  or 
avoiding  any  of  the  pcohibitions  set 
forth  in  this  subpart  is  hereby 
prohibited. 

Subpart 

§560301    EffaetlMec 

The  tenn  "efiective  date"  means  12.-ei: 
p.m.,  Eastern  Standanl  Time,.  October 
29, 1987., 

§56ojor  -nwAct 

For  purposes  of  this  part  the  term 
"Act"  means  the  bitemational  Security 
and  Development  Cooperation  Act  of 
1985  (Pirfr.  L  9^-9a). 

§560.303    Iran;  Iranian. 

The  term.  "Irani"  means  the  country  of 
Iran  and  any  Iranian  territory, 
dependency,  colony,  protectorate, 
mandate,  dominion,  possession  or  place 
subject  to  the  jurisdictian  thereoi  or  any 
tcrritoi7  which,  at  the  time  of  the 
relevant  transaction^  is  controlled  OB 
occupied  by  the  military,  naval!  or  police 
forces  or  other  autliorities  of  Iras.  The 
term  "Iraaian"  suaos  pertaining  to  Iran 
as  defined,  in  this  section. 

§56QJ04    Government  of  Iran. 

(a}  The  "Government  of  Iran" 
includes: 


(1)  The  state  and  the  Government  of 
Iran,  as  well  as  any  poUtical 
subdivision,  agency,  or  instrumentality 
thereof; 

(2)  Any  partnership,  association, 
corporation,  or  other  organization 
substantially  owned  or  controlled  by  die 
foregoing; 

(3)  Any  person  to  the  extent  that  such 
person  is,  or  has  been,  or  to  the  extent 
that  there  is  reasonable  cause  to  believe 
that  such  person  is.  or  has  been,  since 
the  effective  date  acting  or  purporting  to 
act  directly  or  indirectly  on  behalf  of 
any  of  the  foregoing. 

§560J05    Peieon^ 

The  term  "person"  means  an 
iiuttvidual.  partnership,  association, 
corporatiaB  or  other  organization. 

§560J06    Iranian  origin  goods  and 
services. 

The  term  "goods  or  services  e£  Iranian, 
origin"  includes: 

(a)^  Goods  grown,  produced, 
manufactued,  extracted,  or  processed 
in  Iran; 

(b)  Goods  which  have  entered  into 
Iranian  commerce;  and 

(c)  Services  performed  ih  Ihin  or  by 
the  Government  of  Iran,  as  defined  fai 
S  560.3W,  where  the  benefit  of  such 
services  wiU  be  received' in  the  United 
States.  Services  of  Iranian  origin  are  not 
imported  into  die  United  States  when 
such  services  are  provided  in  die  United 
States  by  an  Iranien  national  resident  in 
the  United  States.  The  term  "Services  of 
Iranian  origin"  does  not  include: 

(1)  Diplomatic  and  consuliai  services 
performed  by  or  on  behalf  of  the 
Government  of  Iran,  or 

(2)!Diploraatic  and  considar  services 
performed  by  er  on  befasif  of  the 
Government  of  the  United  States. 


§560.307    United! 

The  term  "United  States"  means  the 
United  States,  includia^  its  tnriCories 
and  possessions. 

§  560.308    importation. 

The  term  "importation"  means  the 
bringing  of  any  goods  into  the  United 
States,  except  that  in  the  case  of  goods 
transported  by  vessel,  "importation" 
shall  mean  the  bringing  of  any  goods 
into  the  United  States  with  the  intent  to 
unlade  it. 

§560.309    PuMteatiens; 

The  term  "publications"  includes,  but 
is  not  limited  to,  books,  newspapers, 
magazines,  fiims,  phonograph  records, 
tape  recopdings,  photographs,  microfihn, 
microfiche,  videotapes,  and  posters,  as 
well,  as  items  described  in  the  following: 

(a)  l&CFS  39S.1.  Conmoditsr  Control 
List.  Group  5,  CCL  No.  75891:  miicrofilm 


that  reproduces  the  content  of  certain 
publications,  and  similar  materials. 

(b)  15  CFR  399.1.  Cemmodity  Control 
List,  Groop  9.  CCL  No.  799BI:  certain 
publications  and  related  materials. 

§560.310    License. 

Except  as  otherwise  specified,  the 
term  "license"  means  any  license  or 
authorization  contained  in  or  issued 
pursuant  to  tins  parL 


§560311    Generall 

The  term  "geseral  license"  means  any 
license  or  authorization  the  terms  of 
which  are  set  forth  in  this  part 


§SM;312^ 

The  term  ^specific  license"  means  any 
license  w  authorization  not  set  forth  in 
this  part  hat  issued  pursuant  to  this  part 
in  response  to  a  written  application. 

SybpartD    InterprstotHiis 

§560401    Reference  to  amended  sectiona. 

Reference  to  any  section  of  this  part 
or  to  any  regulation,  ruling,  order. 
instnietkiB;  diiectiaB.  orUcanse  issued 
pursuant  to  this  part  shall  be  deemed  to 
refer  to  the  same  aa  currently  amended 
unless  otfaciwise  sa  specified. 


§  SMK409'  Effect  of  amandnient  of 
sectiona  or  tirie  part  ar  or  other  orders,  ete. 

Any  amendment,  modification,  or 
revocation  of  any  section  of  this  part  or 
of  any  order,  regulation,  ruling, 
instruction,  or  license  issued  by  or  under 
the  direction  of  the  Secretary  of  the 
Treasury  pursuant  to  section  505  of  the 
Act  shall  not  unless  otherwise 
specifically  provided,  be  deemed  to 
affect  any  act  done  or  omitted  to  be 
done,  or  any  suit  or  proceeding  had  or 
conmienced  in  any  civil  or  criminal  case 
prior  to  such  amendment,  modification, 
or  revecatmn.  All  penalties,  forfeiteres, 
and  liabilities  under  any  such  order, 
regulation,  nding.  instruction,  or  license 
shall  continue  and  may  be  enforced  as  if 
such  amendment,  mochfication,  or 
revocation  had  not  been  made. 

§  560403    Exports  from  Iran  prior  to  tha 
eff  ectiva  date. 

Geods  may  be  imported  pursuant  to 
exception  (c)  in  S  560.201  if,  prior  to  the 
effective  date.  Hm  goods  were  loaded  on 
bodrd  a  vessel  or  aircraft  in  Iran  or  a 
third  country  ready  for  export  to  the 
United  States,  or  were  in  transit  from 
Iran  or  a  third  coimtry  for  direct 
importation  into  the  United  States. 

§566.404    Certain  offsHwe  transacMona 
and( 


The  prohibitions  contained  in 
§  560.201  do  not  apply  to  the  importation 
into  locations  outside  the  United  States 
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of  goods  or  services  of  Iranian  origia 
The  prohibitions  also  do  not  extend  to 
payments  or  other  transactions,        I 
wherever  concluded,  by  any  person  ' 
relating  to  such  transactions  outside  the 
United  States,  such  as  U.S.  financial, 
service,  or  brokerage  transactions 
involving  offshore  transactions  with 
Iran.  Payments  relating  to  such  non- 
prohibited  transactions,  and  payments 
relating  to  the  exceptions  designated  in 
S  560.201.  are  not  prohibited. 

§560.405    Goods; tociinical data. 

The  term  "goods"  shall  include 
merchandise;  articles;  and  technical 
data  in  tangible  form  including,  but  not 
limited  to.  a  model  prototype,  blueprint, 
drawing,  operating  manual,  computer 
software,  tape  recording,  microfiche,  or 
other  material  in  machine  readable 
form.  The  term  "goods '  does  not  apply 
to  oral  transmission  of  technical  data  in 
the  course  of  performance  of  services, 
telephone  communications,  lectures, 
seminars,  or  plant  visits. 


S  560.406    Transsmpmra  ttirough  UnlHd 

^*  -  »  -   -    —-g^fcia,  Mail 

suias  promDma. 

The  prohibitions  in  S  560.201  apply  to 
the  importation  into  the  United  States, 
for  transshipment  or  transit,  of  goods  of 
Iranian  origin  which  are  intended  or 
destined  for  third  countries. 


§56a407 

countrtos;  transsMpnwnt 

(a)  Importation  into  the  United  States 
from  third  countries  of  goods  containing 
raw  materials  or  components  of  Iranian 
origin  is  not  prohibited  if  those  raw 
materials  or  components  have  been 
incorporated  into  manufactured 
products  or  substantially  transformed  in 
a  third  country. 

(b)  Importation  into  the  United  States 
of  goods  of  Iranian  origin  that  have  been 
transshipped  through  a  third  country 
without  being  incorporated  into 
manufactured  products  or  substantially 
transformed  in  a  third  country  is 
prohibited. 

§560.406    Importation  Into  and  raleaso 
from  a  bonded  warahoua*  or  foreign  trad* 


The  prohibitions  in  §  560.201  apply  to 
importation  into  a  bonded  warehouse  or 
a  foreign  trade  zone  of  the  United 
States.  However.  §  560.201  does  not 
prohibit  the  release  from  a  bonded 
warehouse  or  a  foreign  trade  zone  of 
goods  of  Iranian  origin  imported  into  a 
bonded  warehouse  or  a  foreign  trade 
zone  prior  to  the  effective  date. 

Subpart  E — Licenses.  Authorizations, 
and  Statements  of  Licensing  Poliq ' 


§  560.501    Effact  of  Hcanao  or 
auttMrtzation. 

(a)  No  license  or  other  authorization 
contained  in  this  part,  or  otherwise 
issued  by  or  under  the  direction  of  the 
Secretary  of  the  Treasury  pursuant  to 
section  505  of  the  Act.  shall  be  deemed 
to  authorize  or  vahdate  any  transaction 
effected  prior  to  the  issuance  of  the 
license,  unless  specifically  provided  in 
such  license  or  other  authorization. 

(b)  No  regulation,  ruling,  instruction, 
or  license  authorizes  a  transaction 
prohibited  under  this  part  unless  the 
regulation,  ruling,  instruction,  or  license 
is  issued  by  the  Treasury  Department 
and  specifically  refers  to  this  part.  No 
regulation,  ruling,  instruction,  or  license 
referring  to  this  part  shall  be  deemed  to 
authorize  any  transactions  prohibited  by 
any  provision  of  this  chapter  unless  the 
regulation,  ruling,  instruction  or  license 
specifically  refers  to  such  provision. 

(c)  Any  regulation,  ruling,  instruction 
or  license  authorizing  a  transaction 
otherwise  prohibited  under  this  part  has 
the  effect  of  removing  a  prohibition  or 
prohibitions  in  Subpart  B  fit>m  the 
transaction,  but  only  to  the  extent 
specifically  stated  by  its  terms.  Unless 
the  regulation,  ruling,  instruction  or 
license  otherwise  specifies,  such  an 
authorization  does  not  create  any  right, 
duty,  obligation,  claim,  or  interest  in,  or 
with  respect  to,  any  property  which 
would  not  otherwise  exist  under 
ordinary  principles  of  law. 

§560.502    Exclusion  from  iicensas  and 
autlMKizatlona. 

The  Secretary  of  the  Treasury 
reserves  the  ri^t  to  exclude  any  person 
from  the  operation  of  any  license,  or 
from  the  privileges  therein  conferred,  or 
to  restrict  the  applicability  thereof  with 
respect  to  particular  persons, 
transactions  or  property  or  classes 
thereof.  Such  action  shall  be  binding 
upon  all  persons  receiving  actual  or 
constructive  notice  thereof. 

§560.503    Importation  pursuant  to  prior 
contractual  agreements. 

Specific  licenses  may  be  issued,  on  a 
case-by-case  basis,  authorizing  the 
importation  of  goods  of  Iranian  origin 
into  the  United  States  after  the  effective 
date  and  before  January  1, 1988.  if  the 
importer  furnishes  the  Office  with  a 
certification  supported  by  written 
evidence  establishing  that — 

(a)  Payment  for  the  goods  was  made, 
or  payment  was  irrevocably  conunitted 
to  be  made,  prior  to  the  effective  date,  or 

(b)  A  written  agreement  to  purchase 
the  goods  was  entered  into  prior  to  the 
effective  date;  and 


(c)  Prior  to  the  effective  date,  the 
goods  were  intended  for  importation 
into  the  United  States. 

§560.504    Iranian  goods  In  third  countries 
prior  to  effecthw  date. 

(a)  Specific  licenses  may  be  issued 
authorizing  the  importation  of  non- 
fungible  goods  of  Iranian  origin,  such  as 
carpets  and  artwork,  provided  the 
applicant  submits  satisfactory 
documentary  proof  that  the  goods  are 
located  outside  Iran  prior  to  the 
effective  date  and  that  no  payment  or 
other  benefit  has  accrued  or  will  accrue 
to  Iran  after  the  effective  date.  For 
purposes  of  this  section,  a  payment  or 
other  benefit  to  Iran  includes  a  payment 
or  other  economic  benefit  accruing  to 
the  Government  of  Iran  or  to  a  person  or 
persons  residing  or  located  in  Iran. 

(b)  Fungible  goods  of  Iranian  origin, 
such  as  oil  and  agricultural  products, 
may  qualify  for  importation  after  the 
effective  date  only  under  the  provisions 
of  SS  5ea201  and  56a503. 

(c)  The  type  of  documentation  that 
would  constitute  satisfactory  proof  of 
the  location  of  non-fungible  goods 
outside  Iran  as  of  the  effective  date  may 
vary  depending  upon  the  facts  of  a 
particular  case.  However,  independent 
corroborating  documentary  evidence 
issued  and  certified  by  a  disinterested 
party  will  be  required.  This  might 
include  contracts,  insurance  documents, 
shipping  documents,  warehouse 
receipts,  and  appropriate  customs 
documents,  accompanied  by  a 
certification  of  an  insurance  agent, 
warehouse  agent,  or  other  appropriate 
person,  identifying  with  particularity  the 
goods  sought  to  be  imported  and 
attesting  that  the  goods  concerned  were 
located  outside  Iran  at  a  time  prior  to 
the  effective  date.  In  general  affidavits, 
statements,  and  other  documents 
prepared  by  the  applicant  or  another 
interested  party  will  not,  by  themselves, 
constitute  satisfactory  proof. 

Example:  A  Persian  carpet  stored  in  a 
warehouse  in  Europe  since  January  1986,  and 
purchased  by  a  U.S.  resident  in  November 
1987,  may  \m  licensed  for  importation  into  the 
United  States  If  the  importer  provides,  for 
example.  (1)  a  warehouse  receipt  dated  prior 
to  the  effective  date,  and  a  certiflcation  from 
the  warehouse  that  the  carpet  sought  to  l>e 
imported  is  the  same  carpet  that  was  in 
storage,  identifying  such  characteristics  as 
predominant  colors  and  design  by  description 
or  photograph;  and  (2)  insurance  document» 
dated  prior  to  the  effective  date  and 
containing  sufficient  information  to  Identify 
the  specific  carpet  insured  in  a  location 
outside  Iran. 
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§5flOL90S 

participaMon.lii  wrieua  i>ent«  auMwHed. 

The  impoFtationieii  services  of  Icanien 
origin  into'tbe  United  States  is 
authorised  wfaeie  an  iraMon  national 
enters  the  United  Stales  ana  visa  issued 
by  the  State  Department  for  the  purpose 
of  partidpating  in  a  public  conference, 
perfecmanee.  exhibition  or  similar  event. 

§560.506   Nnportaddn  of  certain  gifts 
auttwrized: 

The  hnportBtion  intb  the  Uniterf  States 
is  authorized  for  goods  of  franian  origin 
sent  as  gifts  to  persons  in  the  United 
Slates  where  the  vafiie  of  tfte  gift  is  not 
more  than  $ie0t 


§56a5Q7    liparmiiiot 
baggage  audiarizad. 

Persons  entering,  the  United  States 
directly  tut  indireetfy  froan  han  are 
authorized  to  impoEt  into  the  United- 
States  Iranianrod^ii  accompamsd 
baggage  normally  incident  to  travel 
This  autttorizationdqes  not  extend  to 
Iranian-origin  goods  the  vahe  of  which 
exceeds  the  personaT  exemption  from 
Customs  duty,  currently  at  $R)0  per 
individual  or  for  iTanian-origih  goods 
brought  fo  the  United  States  tntm  third 
countries  as  accompanied  baggage. 

Example:  Under  this  section,  a  U.S. 
resident  returning  from  Iran  may  import 
piersonaf  effects  acquired^^  in  Jrae-  sucft  as 
clothnig  and  smattpardiases,  providiKt  their 
value  is  halawthepBrBaifll,  sxamyfion. 
amount,  curtestlySMia.  AUA  tourist 
retuniing  &ora:  a.  vacatioaia  Canada  with  a 
Persian  carpet  purchased  there  is  not  eligible 
for  the  genera]  license  in  this  section,  as  the 
individual  would  not  be  entering-  the  United 
States  directly  or  indirectly  from  Iran,  ftrthe 
latter  case.,  the  carpet  could  beioiparted  only 
under  a  specific  ii«enie  lesuedpucauant  to 
another  section.,  such  as  \%  560503  or  560.504. 

§560.506    Teteconimiinicstloneandniat 
transacMoits  auVMrtud,. 

All  transactions  of  common  carriers 
incident  to  the  receipt  or  fransmission  of 
telecommunications  and  mait  between 
the  United  States  and  Iran  are 
authorized.  For  purposes  of  this  section, 
the  term  "mail"  shall  incbide  parcels 
only  to  the  extent  the  parcels  contain 
goods  excepted  Irom  these  Regulations 
or  otherwise  eligible  for  importation 
from  Iran  under  a  general  or  specific 
license. 

§560.509    Certain  services  performed  in 
Iran  with  respect  to  patents,  trademartts 
and  ( •-^»- 


(aj  All  transactions  incident  to  the 
following  services  rendered  by  a 
resident  of  Iran  to  or  on  behalf  of  a  U.S. 
person  are  hereby  authorized: 

(1)  The  filing  and  prosecution  of  any 
application  in  Iran  to  obtain  a  patent. 


trademarii,  copyri^t  or  other  form  of 
intelfecttiat  property  protection. 

(2)  The  receipt  of  an  Iranian  patent, 
trademark,  copyright  or  other  form  of 
intellectual  property  protection. 

(3)  The  renewal  of  maintenance  of  a 
patent  tFademark,  copyright  or  other 
form:  of  intellectual  property  protection 
iff  Iran. 

(4)  The  filing  and  prosecution  of 
opposition  or  infringement  proceedings 
hi  Iran  with  respect  to  a  patent, 
trademark,  copyright  or  other  fonn  of 
intellectual  property  protection;  or  the 
entcanca  of  a  defense  to  any  such 
proceedings. 

(b)  Nothing  in  this,  section  afiects 
obligations  under  any  other  provision  of 
law. 

fSOMia  Ceitaliigoudeantfaei»ices 


AH  transactions  are  authorized 
pertaining  to  the  hnportation  of  goods 
and  services  necessary  for  the  conduct 
of  legal  proceedings,  including 
administrative,  judicial  aadarbittal 
poocee^me. 

§560^11    ImporWftMi  of  goods  awarded 
oy  Ota  Hsgoe  TTBonaL 

(a].Specificlicenses  wilTbe  issued  on 
a  case-by-case  basis  to  permit  the 
importation  of  goodis  of  banian  origin  in 
connection  with  a%iHird8,  decisons,  or 
orders  of  the  fran-United  States  Claims 
Tribunal  in  the  Hague,  established 
pursuant  to  the  AJgieie  Accords  of 
January  19. 1981.. 

[b)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  to  permit  the 
importation  of  Iranian  origin  goods  in 
connection  with,  agreements  settling 
claims  brought  before  the  Iran-United 
States  Claims  Tribunal 

§560512  Cartskiimportatordlplomatie 

or  oftteial  I 


All  transactions  ordinarily  Incident  to 
the  importation  of  any  goods  or  services 
into  the  United  States  from  Iran  are 
authorized  if  such  imports  are  destined 
for  official  or  personal  use  by  personnel 
employed  by  Iranian  missions  to 
international  organizations  located  hi 
the  United  States,  and  such  imports  are 
not  for  resale. 

Subpart  F— Aeporto 

§560.601    Required  records. 

Every  person  engaging  in  any 
transaction  subject  to  the  pravisons  of 
this  part  shall  keep  a  hdl  and  accurate 
record  of  each  transaction  in  which  he 
engages,  regardless  of  whether  such 
transaction  is  effected  pursuant  to 
license  or  otherwise,  and  such  record 
shall  be  available  for  examination  for  at 


least  two  years  after  the  date  of  such 
transaction. 

§560.602    Reports  to  be  fumiahed  on 


Every  person  is  required  to  furnish 
under  oath,  in  the  form  of  reports  or 
otherwiac,  from  time  to  time  and  at  any 
time  as  may  be  required,  complete 
information  relative  to  any  transaction, 
regardless  of  whether  such  transaction 
is  effected  pursuant  to  license  or 
otherwise,  subject  to  the  provisions  of 
this  part.  Such  reports  may  be  required 
to  mdude  the  production  of  any  books 
of  account,  contracts,  letters  or  other 
papers,  coimected  with  any  such 
transactien  er  property,  in  the  custody 
of  control  of  the  persons  required  to 
make  such  reports;  Reports  with  respect 
to  transactfons  may  be  required  either 
before  or  after  such  transactions  are 
completed.  The  Secretary  of  the 
Treasury  may,  through  any  person  or 
agency,,  conduct  investigations,  bold 
hearings,  administers  oaths,  examine 
witnesses,  receive  evidence,  take 
depositions,  md  require  by  subpoena 
the  attendance  and  testimony  of 
witnesses  and  the  production  of  alt 
books,  papers,  and  dociunents  relating 
to  any  matter  under  investigation, 
regardless  of  whether  any  report  has 
been  required  or  filed  in  connection 
thecewMi. 

Subpart  G--F«naltiM 


§560.701 

(a)  Attention  is  directed  to  18  U.S.C 
547,  which  provides: 

Whoever  knowingly  and  willfully,  with 
intent  to  defraud  the  United  Slates,  smuggles, 
or  clandestinely  introduces  into  the  United 
States  any  merchandise  which  should  have 
been  invoiced,  or  makes  out  or  passes,  or 
attempts,  to  pas*,  through  the  customhouM 
any  false,  forged,  or  fraudulent  invoice,  or 
other  document  or  paper  or 

Whoever  fraudulently  or  knowingly 
imports  or  brings  into  the  United  States,  any 
merchandise  contrary  to  law,  or  receives, 
conceals,  buys,  sells,  or  in  any  manner 
facilitates  the  transportation,  concealment,  or 
sale  of  such  merchandise  after  importation, 
knowing  the  same  to  have  been  imported  or 
brought  into  the  United  States  contrary  to 
law — 

Shall  be  lined  not  more  that  $10,000  or 
imprisoned  not  more  than  five  years,  or  both. 

Proof  of  defendant's  possession  of  such 
goods,  unless  explained  to  the  satisfaction  of 
the  jury,  shall  be  deemed  evidence  sufficient 
to  authorize  conviction  for  violation  of  this 
section. 

Merchandise  introduced  into  the  United 
States  in  violation  of  this  section,  or  the  value 
thereof,  to  be  recovered  from  any  person 
described  in  the  first  or  second  paragraph  of 
this  section,  shall  be  forfeited  to  the  United 
Slates. 
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(b)  Attention  is  directed  to  18  U.S.C. 
1001.  which  provides: 

Whoever,  in  any  mailer  within  the 
jurisdiction  of  any  department  or  agency  of 
the  United  Stales  knowingly  and  willfully 
falsifles.  conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or  makes 
any  false,  fictitious  or  fraudulent  statements 
or  representation  or  makes  or  uses  any  false 
writing  or  document  knowing  the  same  lo 
contain  any  false,  fictitious  or  fraudulent 
statement  or  entry,  shall  be  fined  not  more 
than  $10,000  or  imorisoned  not  more  than  five 
years,  or  both. 

(c)  Attention  is  directed  to  19  U.S.C. 
1592,  which  provides,  in  part 

(a)  Prohibition. — 

(1)  General  rule.— Without  regard  lo 
whether  the  United  States  is  or  may  be 
deprived  of  all  or  a  portion  of  any  lawful  duty 
thereby,  no  person,  by  fraud,  gross 
negligence,  or  negligence — 

(A)  may  enter,  introduce,  or  attempt  to 
enter  or  introduce  any  merchandise  into  the 
commerce  of  the  United  Stales  by  means  of— 

(i)  any  document,  written  or  oral  statement 
or  act  which  is  material  and  false,  or 
(ii)  any  omission  which  is  material,  or 

(B)  may  aid  or  abet  any  other  person  to 
violate  subparagraph  (A)  *  '  *. 

(c)  Maximum  penalties. — 

(1)  Fraud.— A  fraudulent  violation  of 
subsection  (a)  of  this  section  is  punishable  by 
a  civil  penalty  in  an  amount  not  to  exceed  the 
domestic  value  of  the  merchandise. 

(2)  Gross  negligence.— A  grossly  negligent 
\-iolation  of  subsection  (a)  of  this  section  is 
punishable  by  a  civil  penalty  in  an  amount 
not  to  exceed—  j 

(A)  the  lesser  of—  ^ 

(i)  the  domestic  value  of  the  merchandise. 

or 

(ii)  four  times  the  lawful  duties  of  whiclt 
the  United  States  is  or  may  be  deprived,  or 

(B)  if  the  violation  did  not  affect  the 
assessment  of  duties.  40  percent  of  the 
dutiable  value  of  the  merchandise. 

(3)  Negligence.— A  negligent  violation  of 
subsection  (a)  of  this  section  is  punishable  by 
a  civil  penalty  in  an  amount  not  to  exceed — 

(A)  the  lesser  of— 

(i)  the  domestic  value  of  the  merchandise, 
or 

(ii)  two  times  the  lawful  duties  of  which  the 
United  States  is  or  may  be  deprived,  or 

(B)  if  the  violation  did  not  affect  the  j 
assessment  of  duties.  20  percent  of  thej 
dutiable  value  of  the  merchandise. 

(d)  Attention  is  also  directed  to  19 
U.S.C  1595a,  which  provides: 

(a)  *  *  *  (EJvery  vesseL  vehicle,  animal, 
aircraft,  or  other  thing  used  in.  to  aid  in.  or  to 
facilitate,  by  obtaining  information  or  In  any 
other  way,  the  importation,  bringing  in. 
unloading,  landing,  removal,  concealing, 
harboring,  or  subsequent  transportation  of 
any  article  which  is  being  or  has  been 
introduced,  or  attempted  to  be  introduced, 
into  the  United  States  contrary  to  law. 
whether  upon  such  vessel,  vehicle,  animal, 
aircraft  or  other  thing  or  otherwise,  may  be 
seized  and  forfeited  together  with  its  tackle. 
apparel  furniture,  harness,  or  equipment 


(b)  Every  person  who  directs,  assisU 
financially  or  otherwise,  or  is  in  any  way 
concerned  in  any  unlawful  activity 
mentioned  in  the  preceding  subsection  shall 
be  liable  to  a  penalty  equal  to  the  value  of  the 
article  or  articles  introduced  or  attempted  to 
be  Introduced. 

(r)  Any  merchandise  that  is  introduced  or 
attempted  to  be  introduced  into  the  United 
States  contrary  to  law  (other  than  in  violation 
of  section  1592  of  this  title)  may  be  seized 
and  forfeited. 

§  560.702    Detention  of  sMpment*. 

Import  shipments  into  the  United 
States  of  goods  of  Iranian  origin  in 
violation  of  S  560.201  shall  be  detained. 
No  such  import  shall  be  permitted  to 
proceed,  except  as  specifically 
authorized  by  the  Secretary  of  the 
Treasury.  Such  shipments  shall  be 
subject  to  licensing,  penalties,  or  seizure 
and  forfeiture  action,  under  the  Customs 
laws  or  other  applicable  provisions  of 
law.  depending  on  the  circumstances. 


Sut>part  H— Procedures 


§560.801    Licensing. 

(a)  General  licenses.  General  licenses 
have  been  issued  authorizing  under 
appropriate  terms  and  conditions 
certain  types  of  transactions  which  are 
subject  to  the  prohibitions  contained  in 
Subpart  B  of  this  part.  All  such  licenses 
are  set  forth  in  Subpart  E  of  this  part.  It 
is  the  policy  of  the  Office  of  Foreign 
Assets  Control  not  to  grant  applications 
for  specific  licenses  authorizing 
transactions  to  which  the  provisions  of 
an  outstanding  general  license  are 
applicable.  Persons  availing  themselves 
of  certain  general  licenses  may  be 
required  to  file  reports  and  statements 
in  accordance  with  the  instructions 
specified  in  those  licenses. 

(b)  Specific  licenses— C^]  General 
course  of  procedure.  Transactions 
subject  to  the  prohibitions  contained  In 
Subpart  B  of  this  part  which  are  not 
authorized  by  general  license  may  be 
effected  only  under  specific  licenses.. 
The  specific  licensing  activities  of  the 
Office  of  Foreign  Assets  Control  are 
performed  by  its  Washington  Office  and 
by  the  Foreign  Assets  Control  Division 
of  the  Federal  Reserve  Bank  of  New 
York.  ,    ,. 

(2)  Applications  for  specific  licenses. 
Applications  for  specific  licenses  to 
engage  in  any  transactions  prohibited  by 
or  pursuant  to  this  part  may  be  filed  in 
duplicate  by  letter  or  on  an  application 
form  with  the  Office  of  Foreign  Assets 
Control  or  the  Federal  Reserve  Bank  of 
New  York.  Any  person  having  an 
interest  in  a  transaction  or  proposed 
transaction  may  file  an  application  for  a 
license  authorizing  such  transaction, 
and  there  is  no  requirement  that  any 


other  person  having  an  interest  in  such 
transaction  shall  or  should  join  in 
making  or  filing  such  application. 

(3)  Information  to  be  supplied.  The 
applicant  must  supply  all  information 
specified  by  relevant  instructions  and/ 
or  forms.  Such  documents  as  may  be 
relevant  shall  be  attached  to  each 
application  as  a  part  of  such  application 
except  that  documents  previously  filed 
with  the  Office  of  Foreign  Assets 
Control  may.  where  appropriate,  be 
incorporated  by  reference.  Applicants 
may  be  required  to  furnish  such  further 
information  as  is  deemed  necessary  to  a 
proper  determination  by  the  Office  of 
Foreign  Assets  Control.  If  an  applicant 
or  other  party  in  interest  desires  to 
present  additional  information  or 
discuss  or  argue  the  application,  he  may 
do  so  at  any  time  before  or  after 
decision.  Arrangements  for  oral 
presentation  should  be  made  with  the 
Office  of  Foreign  Assets  Control. 

(4)  Effect  of  denial.  The  denial  of  a 
license  does  not  preclude  the  reopening 
of  an  application  or  the  filing  of  a  further 
application.  The  applicant  or  any  other 
party  in  interest  may  at  any  time  request 
explanation  of  the  reasons  for  a  denial 
by  correspondence  or  personal 
interview. 

(5)  Reports  under  specif ic  licenses.  As 
a  condition  upon  the  issuance  of  any 
license,  the  hcensee  may  be  required  to 
file  reports  with  respect  to  the 
transaction  covered  by  the  license,  in 
such  form  and  at  such  times  and  places 
as  may  be  prescribed  in  the  license  or 
otherwise. 

(6)  Issuance  of  license.  Licenses  will 
be  issued  by  the  Office  of  Foreign 
Assets  Control  acting  on  behalf  of  the 
Secretary  of  the  Treasury,  or  by  the 
Federal  Reserve  Bank  of  New  York 
acting  in  accordance  with  such 
regulations,  rulings  and  instructions  as 
the  Secretary  of  the  Treasury  or  the 
Office  of  Foreign  Assets  Control  may 
from  time  to  time  prescribe,  or  licenses 
may  be  issued  by  the  Secretary  of  the 
Treasury  acting  directly  or  through  any 
specifically  designated  person,  agency, 
or  instrumentality. 


§560.802    Decisions. 

The  Office  of  Foreign  Assets  Control 
or  the  Federal  Reserve  Bank  of  New 
York  will  advise  each  applicant  of  the 
decision  respecting  filed  applications. 
The  decision  of  the  Office  of  Foreign 
Assets  Control  acting  on  behalf  of  the 
Secretary  of  the  Treasury  with  respect 
to  an  application  shall  constitute  final 
agency  action. 


§S60J03   Amendment, modification, or 
revocation. 

The  provisions  of  this  part  and  any 
rulings:  licenses,  whether  general  or 
specific;  authorizations;  instructions; 
orders;  or  forms  issued  hereunder  may 
be  amended,  modified,  or  revoked  at 
any  time. 

§560J04    Ruiemaidna. 

(a)  All  rules  and  other  public 
dociunents  are  issued  by  the  Secretary 
of  the  Treasury  upon  recommendation  of 
the  Director  of  the  Office  of  Foreign 
Assets  Control.  In  general,  rulemaking 
by  the  Office  of  Foreign  Assets  Control 
involves  foreign  affairs  functions  of  the 
United  States,  and  for  that  reason  is 
exempt  from  the  requirements  under  the 
Administrative  Procedure  Act  (6  U.S.C 
553)  for  notice  of  proposed  rulemaking, 
opportimity  for  public  comment,  and 
delay  in  effective  date.  Wherever 
possible,  however,  it  is  the  practice  of 
the  Office  of  Foreign  Assets  Control  to 
receive  written  submissions  or  hold 
informal  consultations  with  interested 
parties  before  the  issuance  of  any  rule 
or  other  public  document. 

(b)  Any  interested  person  may 
petition  the  Director  of  the  Office  of 
Foreign  Assets  Control  in  writing  for  the 
issuance,  amendment,  or  repeal  of  any 
rule. 

§560J05   Delegation  by  the  Secfvtary  of 
ttie  Treasury. 

Any  action  which  the  Secretary  of  the 
Treasury  is  authorized  to  take  pursuant 
to  Executive  Order  No.  12813  or  section 
505  of  the  Act  may  be  taken  by  the 
Director.  Office  of  Foreign  Assets 
Control,  or  by  any  other  person  to  whom 
the  Secretary  of  the  Treasury  has 
delegated  authority  so  to  act 

§560.806    Customs  procedures:  Goods 
specified  in  §  560.201. 

(a)  With  respect  to  goods  specified  in 
Section  560.201,  and  not  otherwise 
Ucensed  or  excepted  from  the  scope  of 
that  section,  appropriate  Customs 
officers  shall  not  accept  or  allow  any: 

(1)  Entry  for  consumption  or 
warehouse  (including  any  appraisement 
entry,  any  entry  of  goods  imported  in  the 
mails,  regardless  of  value,  and  any 
informal  entries): 


(2)  Entry  for  immediate  exportation: 

(3)  Eatry  for  transportation  and 
exportation: 

(4)  Withdrawal  from  warehouse; 

(5)  Admission,  entry,  transfer  or 
withdrawal  to  or  from  a  foreign  trade 
zone;  or 

(6)  Manipulation  or  manufacture  in  a 
warehouse  or  in  a  foreign  trade  zone. 

(b)  Customs  officers  shall  accept  or 
allow  the  importation  of  Iranian-origin 
goods  under  the  procedures  listed  in 
auuaection  (a)  if: 

(1)  The  merchandise  was  imported 
prior  to  12,01  p.m..  October  29. 1987. 

(2)  A  specific  license  pursuant  to  this 
part  is  presented,  or 

(3)  Instructions  authoriziiig  the 
transaction  are  received  from  the  Office 
of  Foreign  Assets  Control  either  directly 
or  through  the  Federal  Reserve  Bank  of 
New  Yoric. 

(c)  Whenever  a  specific  license  is 
presented  to  an  appropriate  Customs 
officer  in  accordance  with  this  section, 
one  additional  legible  copy  of  the  entry, 
withdrawal  or  other  appropriate 
doctmient  with  respect  to  the 
merchandise  involved  shall  be  filed  with 
the  appropriate  Customs  officers  at  the 
port  where  the  transaction  is  to  take 
place.  Each  copy  of  any  such  entry, 
withdrawal  or  other  appropriate 
document,  including  the  additional  copy, 
shall  bear  plainly  on  its  face  the  number 
of  the  license  piu^uant  to  whidi  it  is 
filed.  The  orignial  copy  of  the  specific 
license  shall  be  presented  to  the 
appropriate  Customs  officers  in  respect 
of  each  such  transaction  and  shall  bear 
a  notation  in  ink  by  the  licensee  or 
person  presenting  the  license  showing 
the  description,  quantity  and  value  of 
the  merchandise  to  be  entered, 
withdrawn  or  otherwise  dealt  with.  This 
notation  shall  be  so  placed  and  so 
written  that  there  will  exist  no 
possibility  of  confusing  it  with  anything 
placed  on  the  Ucense  at  the  time  of  its 
issuance.  If  the  license  in  fact  authorizes 
the  entry,  withdrawal,  or  other 
transaction  with  regard  to  the 
merchandise,  the  appropriate  Customs 
officer,  or  other  authorized  Customs 
employee,  shall  verify  the  notation  by 
signing  or  initialing  it  after  first  assuring 
himself  that  it  accurately  describes  the 


merchandise  it  purports  to  represent. 
The  license  shall  thereafter  be  returned 
to  the  person  presenting  it  and  the 
additional  copy  of  the  entry,  withdrawal 
or  other  appropriate  document  shall  be 
forwarded  by  the  appropriate  Customs 
officer  to  the  Office  of  Foreign  Assets 
Control. 

(d)  If  it  is  unclear  whether  an  entry, 
withdrawal  or  other  action  affected  by 
this  section  requires  a  specific  Foreign 
Assets  Control  license,  the  appropriate 
Customs  officer  shall  withhold  any 
action  thereon  and  shall  advise  such 
person  to  commimicate  directly  with  the 
Federal  Reserve  Bank  of  New  York. 
Foreign  Assets  Control  Division,  33 
Liberty  Street.  New  Y(H^c  New  York 
10045.  to  request  that  instructions  be 
sent  to  the  Customs  officer  to  authorize 
him  to  take  action  with  regard  thereto. 

§560.807    Ruies governing avaMaMiHy of 
information 

(a)  The  records  of  the  Office  of 
Foreign  Assets  Control  which  are 
required  by  5  U.S.C.  552  to  be  made 
available  to  the  public  shall  be  made 
available  in  accordance  with  the 
definitions,  procedures,  payment  of  fees, 
and  other  provisions  of  the  regulations 
on  the  Disclosure  of  Records  of  the 
Office  of  the  Secretary  and  of  other 
bureaus  and  offices  of  the  Department 
isssued  under  5  U.S.C.  552  and 
published  as  Part  1  of  this  Title  31  of  the 
Code  of  Federal  Regulations. 

(b)  Any  form  issued  for  use  in 
connection  with  the  Iranian 
Transactions  Regulations  may  be 
obtained  in  person  or  by  writing  to  the 
Office  of  Foreign  Assets  Control, 
Treasury  Department.  Washington.  DC 
20220,  or  the  Foreign  Assets  Control 
Division,  Federal  Reserve  Bank  of  New 
York.  33  Uberty  Street.  New  York,  NY 
10045. 

Dated:  November  13. 1087. 
R.  Rkhard  Newcomb, 
Director  Office  of  Foreign  Assets  Control 

Approved:  November  13. 1987. 
Frauds  A  Keating  U, 
Assistant  Secretary,  (Enforcement). 
(PR  Doc.  87-26584  Filed  11-13-87;  4:55  pm) 
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CONGRESSIONAL  BUDGET  OFFICE 

Sequestration  Report  for  Fiscal  Year 
1988 

AOCNCV:  Congressional  Budget  O^ice. 
action:  Report  transmittal. 

summary:  This  notice  transmits  the 
revised  sequestration  report  for  Fiscal 
Year  1988  to  the  Office  of  Management 
and  Budget  and  the  Congress  in 
accordance  with  the  new  procedures  of 
the  Balanced  Budget  and  Emergency 
Deficit  Control  Reaffirmation  Act  oi 
1987.  Pub.  L  100-119. 
Stanley  L  Greigg. 

Director.  Office  of  Intergovernmental 
Relations,  Congressional  Budget  Office. 

BNJJNQ  CODE  14SIM1-M 


/Vol  52.  No.  221  /  Tuesday.  Novend>er  17. 1987  /  Notices 


CONGRCSSIONAL  BUDGET  OFFICE 

UJwCONQIIESS 

WASHINGTON,  OlC.  20518 


November  16. 1987 


Honorable  James  C.  Miller  III 

Director 

Office  of  Management  and  Budget 

Washington.  D.C.  20503 

Dear  Mr.  Miller: 

In  accordance  with  the  new  preeedores  of  the  Balanced  Budget  and  Emergency  Deficit 
Control  Reaffirmation  Act  ef  1987,  PubKc  Uw  100-119. 1  herewith  tzansmR  to  jou 
my  revised  sequestration  report  for  fiscal  year  1988. 

The  purpose  ef  tins  report  is  to  indicate  wiiether  and  to  what  extent,  as  a  result  ef  lews 
enacted  and  regulations  promulgated  skiee  October  10, 1987.  the  Congressional  Bud- 
get Office  estimates  for  the  budget  baseline  deficit  for  1988  and  the  required  amount 
<rf'outlay  reductions  have  changed  firora  my  initial  sequestration  report.  This  report  is 
based  en  Uie  same  economic  and  tedmical  assumptions,  employs  the  same  method- 
ologies, and  uses  the  same  definition  of  the  budget  baselines  and  the  same  criteria  and 
guidelines  as  those  used  for  my  initial  sequestration  report. 

As  of  the  close  of  business  November  13, 1987,  our  estimate  of  the  baseline  deficit  for 
1988  is  $179.9  billion.  This  is  $0.6  billion  higher  than  our  estimate  as  of  October  10, 
1987,  as  a  result  of  the  enactment  of  PuWic  Uw  100-136.  This  legislation  requires 
that  certain  veterans  housing  leans  be  sold  with  recourse  to  the  federal  government. 
Under  our  scoring  conventions,  the  receipts  from  such  sales  are  not  counted  as  off- 
setting collections,  which  raises  our  baseline  outlay  estimates  for  the  Veterans  Ad- 
ministration. 

The  increase  in  our  estimate  of  the  baseline  deficit  does  not  change  the  required 
amount  erf*  outlay  reductions  to  be  obtained  through  sequestration,  which  by  law  is 
limited  to  $23  billion  for  1988.  Aceonfin^y,  the  sequestration  calculations  required 
for  thb  revised  report,  with  certain  minor  exceptions,  are  identical  to  those  contained 
in  my  imtial  report.  These  calculations  were  printed  in  the  Federal  Register  of 
October  16,  1987  (Vol.  52,  No.  200.  Part  VI,  pages  38682-38737)  and  are  submitted 
again  by  reference  to  this  earlier  report,  with  certain  changes  as  set  forth  in 
Attachment  A  to  this  letter. 

With  best  wishes. 


Sincerely  yours, 

Edward  M.  Gramlich 
Acting  Director 


Enclosure 
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CONGRESSIONAL  BUDGET  OFFtCt 
UA  CONGRESS 
WASHINGTON.  OC.  20518 


Honorable  George  Bush 
President  of  the  Senate 
Washington,  D.C.  20510 


November  16, 1987 


UMI 


Dear  Mr.  President: 

In  accordance  with  the  new  procedures  of  the  Balanced  Budget  and  Emergency  Deficit 
Control  Reaffirmation  Act  of  1987,  Public  Uw  100-119,  I  herewith  submit  to  the 
Congress  my  revised  sequestration  report  for  fiscal  year  1988. 

The  purpose  of  this  report  is  to  indicate  whether  and  to  what  extent,  as  a  result  of  laws 
enacted  and  regulations  promulgated  since  October  10, 1987,  the  Congressional  Bud- 
get Office  estimates  for  the  budget  baseline  deficit  for  1988  and  the  required  amount 
of  outlay  reductions  have  changed  from  my  initial  sequestration  report.  This  report  is 
based  on  the  same  economic  and  technical  assumptions,  employs  tiie  same  method- 
ologies, and  uses  the  same  definition  of  the  budget  baselines  and  the  same  catena  and 
guidelines  as  those  used  for  my  initial  sequestration  report 

As  of  the  close  of  business  November  13, 1987,  our  estimate  of  tiie  baseline  deficit  for 
1988  is  J179  9  billion.  ThU  U  $0.6  billion  higher  than  our  estimate  as  of  October  10, 
1987  as  a  result  of  the  enactment  of  Public  Uw  100-136.  This  legislation  requires 
that  certain  veterans  housing  loans  be  sold  with  recourse  to  the  federal  government. 
Under  our  scoring  conventions,  the  receipts  from  such  sales  are  not  counted  as  off- 
setting collections,  which  raises  our  baseline  ouUay  estimates  for  the  Veterans  Ad- 
ministration.   I 

The  increase  in  our  estimate  of  the  baseline  deficit  does  not  change  the  required 
amount  of  outlay  reductions  to  be  obtained  tim>ugh  sequestration,  which  by  law  is 
limited  to  $23  billion  for  1988.  Accordingly,  the  sequesU-ation  calculations  required 
for  this  revised  report,  witii  certain  minor  exceptions,  are  identical  to  those  contained 
in  my  initial  report  These  calculations  were  printed  in  the  Federal  Register  of 
October  16,  1987  (Vol.  52,  No.  200,  Part  VI,  pages  38682-38737)  and  are  submitted 
again  by  reference  to  this  earlier  report,  with  certoin  changes  as  set  forth  in 
Attachment  A  to  this  letter. 


With  best  wishes, 


Enclosure 


Sincerely  yours, 

Edward  M.  Gramlich 
Acting  Director 


CONGRESSIONAL  BUDGET  OFFICE 
UA  CONGRESS 
WASHINGTON.  Oj&  20S18 


November  16, 1987 


Honorable  James  C.  Wright,  Jr. 
Speedier  of  the  House  of  Representatives 
Washington, DC.  20615 

Dear  Mr.  Speaker: 

In  accordance  with  the  new  procedures  of  the  Balanced  Budget  and  Emergency  Deficit 
Control  Reaffirmation  Act  of  1987,  Public  Uw  100-119,  I  herewiUi  submit  to  the 
Congress  my  revised  sequestration  report  for  fiscal  year  1988. 

The  purpose  of  this  report  is  to  indicate  whether  and  to  what  extent  as  a  result  of  laws 
enacted  and  regulations  promulgated  since  October  10, 1987,  the  Congressional  Bud- 
get Office  estimates  for  the  budget  baseline  deficit  for  1988  and  the  required  amount 
of  outlay  reductions  have  changed  from  my  initial  sequestration  report.  This  report  is 
based  on  the  same  economic  and  technical  assumptions,  employs  the  same  method- 
ologies, and  uses  the  same  definition  of  the  budget  baselines  and  the  same  criteria  and 
guidelines  as  those  used  for  my  initial  sequestration  report 

As  of  the  close  of  business  November  13, 1987,  our  estimate  of  the  baseline  deficit  for 
1988  is  $179.9  billion.  This  is  $0.6  billion  higher  than  our  estimate  as  of  October  10, 
1987,  as  a  result  of  the  enactment  of  Public  Uw  100-136.  ThU  legislation  requires 
that  certain  veterans  housing  loans  be  sold  with  recourse  to  the  federal  government 
Under  our  scoring  conventions,  the  receipts  from  such  sales  are  not  counted  as  off- 
setting collections,  which  raises  our  baseline  ouUay  estimates  for  the  Veterans  Ad- 
ministration. 

The  increase  in  our  estimate  of  the  baseline  deficit  does  not  change  the  required 
amount  of  outlay  reductions  to  be  obtained  through  sequestration,  which  by  law  is 
limited  to  $23  billion  for  1988.  Accordingly,  the  sequestration  calculations  required 
for  this  revised  report,  with  certain  minor  exceptions,  are  identical  to  those  contained 
in  my  initial  report.  These  calculations  were  printed  in  the  Federal  Register  of 
October  16,  1987  (Vol.  52,  No.  200,  Part  VI,  pages  38682-38737)  and  are  submitted 
again  by  reference  to  this  earlier  report,  with  certain  changes  as  set  forth  in 
Attachment  A  to  this  letter. 


With  best  wishes. 


Sincerely  yours, 

Edward  M.  Gramlich 
Acting  Director 


Enclosure 
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ATTACHMENT  A 


REVISIONS  TO  THE  INITIAL  SEQUESTRATION  REPORT 
FOR  FISCAL  YEAR  19SS  (In  thousands  of  doUars) 


In  a  few  instances,  the  amounts  shown  In  the  appendix  to  CBO's  October  13  report  were  incorrect.  Listed 
below  are  the  initial  and  revised  sequestration  caicxiiations  for  the  affected  accounts. 


Initial 


Revised 


Base 


Sequester 


Base  Sequester 


Department  of  Agriculture 
Agricultural  Research  Service 
Buildings  and  facilities 
(12  UOl  01  332) 

Budget  authority 
Cooperative  State  Research  Service 
Cooperative  State  Research  Service 
(12  1300  01332)  , 

Budget  authority 

%01  (c)  authority  | 

Outlays 
Agricultural  Stabilization  and  Conservation  Service 
Conservation  reserve  program 
(12  3319  01302) 

Budget  authority  and  outlay^ 
Department  of  the  Interior 
Bureau  of  Reclamation 
Working  capital  fund 
(14  «»32<i  0«  301) 

Budget  authority 

Outlays 
National  Park  Service 
Operation  of  the  national  park  system 
(U  1036  01  303) 

Budget  authority 
Office  of  Territorial  Affairs 
Administration  of  territories 
(1«0«12  01  806) 

Budget  authority 
Department  of  Labor 
Empteyment  and  Traintng  Administratioft 
Unempk>yment  trust  lund  (training  and  employment) 
(20  S042  07  304) 

Obligation  limitation 
Department  of  Housing  and  Urban  Development 
Housing  Programs 
Nonpr<rfit  sponsor  assistance 
(S6  4002  03  604) 

Direct  loan  limitation 
Federal  Housing  Administration  fund 
(S6  4070  03  371) 

Direct  loan  limitation 
Guaranteed  loan  limitation 
Obligation  limitation 


32,310 


2,129 


1,042 


91 


317,200 

27,397 

392,034 

34, 107 

9,170 

79» 

0 

0 

177,314 

13,444 

214,t4S 

1S,692 

360,700 


6,400 
4,4S0 


4S,7tl 


537 

390 


314,230 


6,669 
4,66f 


30,830 


380 
406 


738,567  63,993 


81,637 


7,102 


361,137  31,421 


749,559  65,212 

44,782^  3,896 

630.535  54,857 


1,000 


87 


1,042 


91 


73,800 

6.421 

76,900 

^   6,690 

100,000,000 

8,700,000 

104,200,000 

9,065,400 

306,962 

26,706 

334,555 

29,106 
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page  2 


Initial 


Revised 


Base  Sequester  Base  Sequester 


Housing  for  the  elderly  or  handicapped  fund 
(86  4113  03  371) 

Budget  authority 

Direct  loan  limitation 
Government  National  Mortgage  Association 
Guarantees  of  mortgage-backed  securities 
(86  4238  03  371) 

Guaranteed  loan  limitation 
Department  of  Transportation 
Coast  Guard 

Offshore  oil  pollution  compensation  fund 
(69  3167  02  304) 

Obligation  limitation 
Deepwater  port  liability  fund 
(69  5170  02  304) 

Obligation  limitation 
Independent  Agencies 
Environmental  Protection  Agency 
Advances  to  the  hazardous  substance  superfund 
(68  0230  01  304) 

Budget  authority 
Veterans  Administration 
Direct  loan  revolving  fund 
(36  4024  03  704) 

Direct  loan  limitation 
Loan  guarantee  revolving  fund 
(3^4023  03  704) 

Guaranteed  loan  limitation^ 


3,907  340  4,071  354 

621,700  54,088  617,553  53,727 


150.000,000     13,050,000     156,300,000  13,598,100 


60,000 


50,000 


5,220 


4,350 


62,520  5,439 


32,100  4.533 


167,000  14,329 


1,000 


87 


1,042 


91 


31,622,000       2,731,114       32.700,000     2,844,900 
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Reader  Aids 


INFORMATION  AND  ASSISTANCE 


SUBSCRIPTIONS  AND  ORDERS 

Subscriptions  (public)  202-783-3238 

Problems  with  subscriptions  275-3054 

Subscriptions  (Federal  agencies)  523-5240 

Single  copies,  back  copies  of  FR  783-3238 

Magnetic  tapes  of  FR.  CFR  volumes  275-1184 

Public  laws  (Slip  laws)  275-3030 

PUBLICATIONS  AND  SERVICES 

Dally  Federal  Register 

General  information,  index,  and  Ending  aids  523-5227 

Public  inspection  desk  523-5215 

Corrections  523-5237 

Document  drafting  information  523-5237 

Legal  staff  523-4534 

Machine  readable  documents,  specifications  523-3408 

Code  of  Federal  Regulations 

General  information,  index,  and  finding  aids  523-5227 

Printing  schedules  and  pricing  information  523-3419 

l-aws  523-5230 

Presidential  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  President  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

United  States  Govenwnent  Manual  523-5230 

Other  Services 

Library  523-5240 

Privacy  Act  Compilation  523-4534 

TDD  for  the  deaf  523-5229 
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„ 41962 

42087 

41962 

41962 

41962 

...43178 

265 4331 7 

324 41966,43190 

325 4 1 969 

563b 42031 

61 4 43733 

624 43733 

701 43318,  43568 

703 43568 

721 43668 

Proposed  Rules: 

208 — 42301 

225 42301 

332 42304 

501 421 18 

543..„ 4211 6 

544 „ _ 421 16 

545 - 421 1 6 

546. 421 16 

551 42116 

611 43081 

701..... 43340,  43342 
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.42275 
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270 42280.  42426 

274. 42280 


275. 43343 

18CFn 

1 1 43320 

154. 43854 

270- 43854 

273 43854 

375 43854 

381 43854 

389 ™ 43191 

3 43612 

4 43612 

37 42003 

157 43612 

292 43612 

375 43612 

381 43612 

19CFR 

103_ 43192 

PrapoMdRulM: 

19 43434 

1 12— 43434 

Ml— 42310,  43827 
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19 42100 
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29CFR 
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„.„ 41993 
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33CFR 
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324 
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2- 43588 

18 43197 

21 43588 
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68 43077 

73 42438,  42439.  43078, 

43198, 43336, 43589. 43764 

74 43588 

78 43588 
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2 43205 

36 43206 

73 42460-42465,  43091, 
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43775-43776,43920 
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815 42439 
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LIST  OF  PUBUC  LAWS 

Last  List  November  16,  1967 
This  is  a  continuing  list  of 
public  bills  from  the  cuaent 
session  of  Congress  wtvch 
have  become  Federal  laws.  It 
may  t>e  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  Is  not 
put>lisfied  in  the  Federal 
Registw  but  may  be  ordered 


in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

SJ.  Res.  154/Pub.  L  100- 
163 

To  designate  the  period 
commencing  on  November  15, 
1987,  and  ending  on 
November  22,  1987,  as 
"National  Arts  Week."  (Nov. 
12,  1987;  101  Stat  904;  1 
page)    Price:  $1.00 
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UMI 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annual  volumes  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  available;  other 
volumes  not  listed  are  out  of  print. 


Herbert  Hoover 

1932^33 „. .$24.00 

Lyndon  B.  Johnson 

1963^-64 

(Book  1) .$21.00 

Gerald  R.  Ford 

1975 

(Book  I) $22.00 

1975 

(Book  II) $22.00 

Jimmy  Carter 

1977 

(Book  I) .$23.00 

1977 

(Book  II) .$22.00 

1978 

(Book  I) „ „„.$24.00 

1979 

(Book  I) .$24.00 


1979 

(Book  II) 424.00 

1980-81 

(Book  I) „ .$21.00 

1980  61 

(Book  II) .$22.00 

1980-81 

(Book  III) ..$24.00 

Ronald  Reagan 

1981 $25.00 

1982 

(Book  II) 325.00 

1983 

(Book  I) .$31.00 

1983 

(Book  II)  .„ $32.00 

1984 

(Book  I) .$36.00 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximalely  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  Introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


DENVER.  CO 

December  15:  at  9  a.m. 
Room  239,  Federal  Building,  1961  Stout 
Street,  Denver,  CO. 
RESERVATIONS:  Call  the  Denver  Federal  Information 
Center.  303-564-6575 
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Agricultural  Marketing  Service 

PROPOSED  RULES 

Tomatoes;  grade  standards,  44131 

Agriculture  Department 

See  Agricultural  Marketing  Service:  Commodity  Credit 
Corporation 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Alcohol;  viticultural  area  designations: 
Sierra  Foothills,  CA,  44103 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Coast  Guard 

RULES 

Drawbridge  operations: 
South  Carolina,  44106 
Ports  and  waterways  safety: 
Beaumont,  TX,  and  Sabine  Neches  Waterway;  security 

zone,  44107 
New  London  Harbor,  CT;  security  zone 
Correction,  44107 

NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 
National  Offshore  Safety  Advisory  Committee; 
membership  appointment  requests,  44270 

Meetings: 
Chemical  Transportation  Advisory  Committee,  44271 

Commerce  Department 

See  International  Trade  Administration;  National  Oceanic 
and  Atmospheric  Administration;  Patent  and 
Trademark  Office 

Commission  on  Education  of  the  Deaf 

NOTICES 
Meetings,  44202 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Export  licensing  system: 
China,  44203 

Commodity  Credit  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  44274 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings: 
Agricultural  Advisory  Committee,  44204 

Deaf,  Commission  on  Education  of  the 

See  Commission  on  Education  of  the  Deaf 

Defense  Department 

See  also  Engineers  Corps 


NOTICES 

Superfund  program: 
Installation  restoration  program;  environmental  defense 
priority  model,  44204 

Delaware  River  Basin  Commission 

NOTICES 

Hearings,  44206 

Economic  Regulatory  Administration 

NOTICES 

Energy  Supply  and  Coordination  Act;  prohibition  orders, 
etc.: 
Alabama  Electric  Cooperative,  Inc.,  44208 

Education  Department 

PROPOSED  RULES 

Special  education  and  rehabilitation  services: 
Handicapped  children — 

Preschool  program,  44346 
Handicapped  infants  and  toddlers  early  intervention 

program,  44352 
State  vocational  rehabilitation  services  program,  44366 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

44207 
Grants;  availability,  etc.: 
Handicapped  children's  early  education  program,  etc. 

Funding  priorities,  44324 
Handicapped  education  research,  44296 

Funding  priorities,  44296 
Postsecondary  education  improvement  fund — 
Comprehensive  program,  44208 
Lectures  program,  44208 

Education  of  the  Deaf  Commission 

See  Commission  on  Education  of  the  Deaf 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission;  Southwestern  Power 
Administration;  Western  Area  Power  Administration 

NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 
Nuclear  Facility  Safety  Advisory  Committee,  44208 

Engineers  Corps 

RULES 

Water  resources  pohcies  and  authorities;  general  credit  for 
flood  control,  44108 

Environmental  Protection  Agency 

RULES 

Air  quality  planning  purposes;  designation  of  areas: 

Connecticut,  44122 
Hazardous  waste: 
Treatment,  storage,  and  disposal  facilities — 
Liability  insurance  coverage  requirements,  44314 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Iprodione,  44123 
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PROPOSED  RULES 

Air  quality  implementation  plans:  iapproval  and 
promulgation;  various  States: 
District  of  Columbia,  44151         I 
Ohio,  44152  < 

Hazardous  waste: 
Treatment,  storage,  and  disposal  facilities — 
Permit  modifications.  44153 
NOTICES 
Meetings: 

Science  Advisory  Board,  44220 
Toxic  and  hazardous  substances  control: 
Confldential  business  information  and  data  transfer  to 
contractors,  44220,  44221      . 
(2  documents)  i 

Water  pollution  control;  sole  source  aquifer  designations: 
Florida,  44221 


Executive  Office  of  ttie  President 

See  Presidential  Documents 


Federal  Aviation  Administration 

RULES 

Air  carriers  certification  and  operations: 

Airport  certification,  44276 
Airworthiness  directives: 

Airbus,  44094 

Boeing.  44095.  44096 
(2  documents) 

British  Aerospace,  44097 
Airworthiness  standards,  etc.: 

Special  conditions — 
Mooney  Model  M20  Series  airplanes,  44093 
PROPOSED  RULES 
Airworthiness  directives: 

British  Aerospace,  44132,  44133 
(2  documents) 

SAAB-Fairchild,  44134  ' 

Control  zones  and  transition  areas,  44136 
Transition  areas,  44137-44139       i 

(3  documents] 
NOTICES  I 

Advisory  circulars;  availability,  etc.: 

Transport  category  airplanes — 
Electronic  display  systems,  44271 
Organization,  functions,  and  authority  delegations: 

Cape  Girardeau,  MO,  44271 

Joplin.  MO,  44271 

Lincoln,  NE,  44271 

Federal  Communications  Commission 

NOTICES 

Travel  reimbursement  program;  quarterly  report.  44224 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 
Illinois  et  al..  44128 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications  (Fix,  Freddie  A.,  et  al.),  44209 
Natural  gas  certificate  filings: 
Columbia  Gas  Transmission  Corp.  et  al.,  44214 

Federal  Home  Loan  Bank  Board 

NOTICES 

Receiver  appointments: 
Tri-County  Savings  &  Loan  Association,  44225 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  44225 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act.  44274 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  44274 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
44226 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
44230 

Food  and  Drug  Administration 

NOTICES 

Meetings: 
Advisory  committees,  panels,  etc.,  44227 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Care  Financing 
Administration;  Public  Health  Service 

Health  Care  Financing  Administration 

RULES 
Medicare: 
Reasonable  charges;  physician  services  furnished  in 

outpatient  settings  and  payment  for  surgical  services, 
44124 
PROPOSED  RULES 
Medicare  and  medicaid: 
Health  care  facilities:  survey  and  certification,  44300 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau: 
Minerals  Management  Service 

Internal  Revenue  Service 

PROPOSED  RULES 

Excise  taxes: 

Gasoline;  sale  or  removal.  44141 
Income  taxes: 

Trusts  and  estates:  estimated  tax  payments  deposits. 
44139 
NOTICES 
Meetings: 

Commissioner's  Advisory  Group,  44273 

International  Trade  Administration 

RULES 

Export  administration  regulations;  import  certificate/ 
delivery  verification  procedure  establishment  for 
Finland  and  Ireland,  44102 
Export  licensing: 
Commodity  control  list — 
China;  COCOM  review  of  industrial  equipment  exports, 
etc.,  44098 


NOTICES 
Antidumping: 
Color  picture  tubes  from — 
Canada,  44161 
Japan.  44171 
Korea.  44186 
Singapore.  44190 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  44161 
Countervailing  duties: 
Carbon  steel  wire  rod  from — 
Singapore,  44197 
Meetings: 

Automated  Manufacturing  Equipment  Technical  Advisory 

Committee.  44198 
Telecommunications  Equipment  Technical  Advisory 
Committee,  44199 
(3  documents) 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Dental  prophylaxis  methods,  equipment,  and  components, 

44230 
Erasable  programmable  read  only  memories,  components, 

products  containing  such  memories  and  processes  for 

making  memories.  44231 
Fabric  and  expanded  neoprene  laminate  from  Taiwan. 

44231 

Feathered  fur  coats  and  pelts,  and  manufacture  process. 

44231 
Ink  jet  printers  employing  solid  ink.  44232,  44233 

(2  documents) 
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The  President 


Presidential  Documents 


Proclamation  5742  of  November  16,  1987 

Recognition  of  the  Disabled  American  Veterans  Vietnam 
Veterans  National  Memorial  as  a  Memorial  of  National  Signifi- 
cance 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Near  Eagle  Nest,  New  Mexico,  on  a  hilltop  between  peaks  of  the  Sangre  de 
Cristo  Mountains  and  overlooking  the  Moreno  Valley,  stands  a  memorial  to 
our  country's  Vietnam  veterans.  The  origin  of  this  shrine  explains  exactly  why 
Americans  for  all  the  generations  to  come  will  consider  it  a  memorial  of 
national  significance. 

The  monument  arose  from  one  family's  grief  and  solemn  pride  in  a  gallant  son 
who  gave  his  life  for  his  fellow  Marines,  for  his  country,  and  for  a  people 
oppressed.  On  May  22,  1968,  First  Lieutenant  Victor  David  Westphall  III. 
USMC,  a  rifle  platoon  commander,  was  killed  in  an  enemy  ambush  in  Con 
Thien,  Republic  of  Vietnam.  His  parents.  Dr.  and  Mrs.  Victor  Westphall,  and 
his  younger  brother  Douglas  decided  to  erect  a  permanent  memorial  to  honor 
his  spirit  and  that  of  his  12  comrades  in  arms  who  died  along  with  him  in  that 
battle. 

Dedicating  their  own  time  and  resources,  the  Westphalls  built  an  inspirational 
monument  rising  nearly  50  feet  in  dramatic  architectural  lines  and  containing 
a  memorial  chapel  where  visitors  could  pray  and  reflect  upon  the  sacrifices 
America's  fighting  forces  have  made  to  keep  our  country  free. 

The  Westphalls  completed  the  memorial  in  1971  and  named  it  the  Vietnam 
Veterans  Peace  and  Brotherhood  Chapel.  In  1982,  the  Disabled  American 
Veterans  (DAV),  a  national  organization  of  more  than  one  million  veterans 
disabled  in  military  service,  formed  a  special  nonprofit  corporation  to  assume 
ownership  and  assure  perpetual  maintenance  of  the  shrine.  The  DAV  has 
added  a  visitors'  center,  guest  house,  and  access  to  the  site  for  disabled 
persons. 

On  Memorial  Day,  1983,  the  memorial  was  rededicated  and  given  its  present 
name.  Later  that  year  the  New  Mexico  Legislature  declared  it  a  State  memori- 
al. The  Disabled  American  Veterans  Vietnam  Veterans  National  Memorial 
has  become  known  to  millions  of  Americans  and  has  inspired  the  construction 
of  other  memorials  to  Vietnam  veterans  across  our  land.  It  has  forever 
acquired  a  place  in  the  history  and  heritage  of  the  United  States  and  in  the 
hearts  of  all  who  would  salute  the  valor,  the  honor,  and  the  sacrifices  of 
America's  Vietnam  veterans. 

The  Congress,  by  Public  Law  100-164,  approved  November  13,  1987,  has 
recognized  the  Disabled  American  Veterans  Vietnam  Veterans  National  Me- 
morial as  a  memorial  of  national  significance  and  requested  the  President  to 
issue  a  proclamation  in  observance  thereof. 
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NOW.  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  commemorate  the  recognition  of  the  Disabled  American 
Veterans  Vietnam  Veterans  National  Memorial  as  a  memorial  of  national 
significance.  I  also  salute  the  efforts  of  the  individuals  who  have  made 
possible  the  creation  and  continued  existence  of  this  memorial. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twelfth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  eHect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  23 

[Docket  No.  041CE,  Special  Conditions  No. 
23-ACE-35] 

Special  Conditions;  Mooney  Model 
M20  Series  Airplanes  With  Porsche 
PFM3200  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  8f>ecial  conditions. 

summary:  These  special  conditions  are 
issued  to  become  part  of  the  type 
certification  basis  for  the  Mooney  Model 
M20  Series  Airplanes  with  Porsche 
PFM3200  Engines  installed.  The  airplane 
will  have  novel  and  unusual  design 
features  when  compared  to  the  state  of 
technology  envisaged  in  the  applicable 
airworthiness  standards.  The  novel  and 
unusual  design  features  include  the 
installation  of  the  Porsche  PFM3200 
Engine,  which  incorporates  an  electronic 
ignition  system  and  a  unique  single-level 
power  control,  for  which  Oie  applicable 
regulations  do  not  contain  adequate  or 
appropriate  airworthiness  standards. 
These  special  conditions  contain  the 
additional  safety  standards  which  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  airworthiness 
standards  of  Part  23. 

EFFECTIVE  DATE:  November  18, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Oscar  Ball.  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Aircraft 
Certification  Division,  Central  Region, 
Federal  Aviation  Administration,  Room 
1656.  601  East  12th  Street.  Federal  Office 
Building,  Kansas  City,  Missouri  64106; 
telephone  (816)  374-5688. 


SUPPLEMENTARY  INFORMATION: 

Backgrouiid 

On  April  10, 1986,  Mooney  Aircraft 
Corporation.  Post  Office  Box  72, 
Kerrville.  Texas  78029-0072,  made 
application  to  the  FAA  to  amend  Type 
Certificate  2A3  to  incorporate  a  new 
Model  M20L  The  M20L  is  a  small,  four- 
place  cabin,  normal  category  airplane. 
The  Model  M20L  is  basically  a  Model 
M20K  with  the  Porsche  PFM  3200No3 
Engine  installed.  The  Porsche  engine 
installation  incorporates  an  elecronic 
ignition  system  and  a  single-lever  power 
control. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.101  do  not  contain 
adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49,  after  public 
notice  as  required  by  §§  11.28  and 
11.29(b),  effective  October  14. 1980,  and 
will  become  part  of  the  type  certification 
basis,  as  provided  by  §  21.101(b). 

The  Porsche  engine  installation  in  the 
Mooney  M20  Series  Airplane 
incorporates  novel  and  unusual  design 
features  not  envisaged  in  the  applicable 
airworthiness  standards.  These  special 
conditions  are  adopted  to  supply  the 
additional  airworthiness  standards  the 
Administrator  finds  appropriate  for  the 
novel  and  unusual  design  features  of  the 
Mooney/Porsche  installation. 

Type  Certification  Basis 

The  type  certification  basis  for  the 
Mooney  Model  M20L  Airplane  is  CAR  3, 
effective  November  1, 1949,  as  amended 
to  May  18, 1954.  with  §§  3.109.  3.112, 
3.115,  3.118,  3.120.  and  3.441  of  CAR  3. 
effective  May  15, 1956,  as  amended  to 
October  1, 1959;  CAR  3.74  of 
Amendment  3-13  dated  August  25, 1955; 
FAR  23,  effective  February  1, 1965; 
§§  23.901  through  23.953,  23.955  through 
23.963,  23.967  through  23.1063;  as 
amended  to  September  14, 1969; 
§§  23.1091  through  23.1105,  as  amended 
to  February  1, 1977;  §§  23.1121  through 
23.1193,  23.1351  through  23.1401,  23.1527, 
23.1553,  and  23.33,  as  amended  to 
September  14, 1969:  §§  23.1441  through 
23.1449,  as  amended  to  June  17, 1970; 
§  23.853(d)  and  §  23.1557,  as  amended  to 
December  20, 1973;  Part  36,  effective 


September  20. 1976;  Exemption  No. 
4753A  and  these  special  conditions. 

Discussion  of  Comments 

Five  sets  of  comments  were  received 
in  response  to  Notice  No.  23-ACE-35. 
published  in  the  Federal  Register  on 
September  2, 1987  (52  FR  33246).  The 
closing  date  for  comments  was  October 
5, 1987. 

Generally,  the  commenters  support 
the  need  for  the  special  conditions,  but 
in  the  case  of  Special  Condition  No.  2. 
they  request  guidance  on  acceptable 
means  of  compliance. 

Briefly,  the  comments  can  be 
summarized  as  follows: 

Four  commenters  agree  with  the  need 
for  Special  Condition  No.  1  and  indicate 
that  they  know  how  to  comply  with 
lightning  test  requirements.  The  fifth 
commenter  did  not  comment  on  Special 
Condition  No.  1. 

Four  commenters  agree  with  the  FAA 
that  Special  Condition  No.  2  is  needed 
but  requested  that  the  FAA  be  more 
specific  on  Radio  Emergency  (RF)  threat 
power  levels  and  on  what  constitutes 
acceptable  means  of  compliance.  Three 
commenters  suggest  flight  tests  through 
a  known  (defined)  threat.  Three 
commenters  suggested  meeting  with  the 
FAA  to  obtain  a  definition  of  the  threat 
environment  and  to  discuss  acceptable 
means  of  compliance.  The  FAA  hosted  a 
meeting  with  the  requesting  commenters 
on  October  15, 1987,  at  the  Small 
Airplane  Certification  Division.  Kansas 
City,  Missouri.  A  summary  of  the 
meeting  discussion  has  been  filed  in  the 
docket. 

On  Special  Condition  No.  3,  three 
commenters  agree  with  the  need  and 
indicate  that  they  know  how  to  show 
compliance.  The  fourth  commenter  does 
not  agree  that  a  special  condition  is 
needed;  he  states  that  §  23.1309(c) 
provides  adequate  requirements.  The 
FAA  does  not  agree.  While  §  23.1309(c) 
is  adequate  for  familiar,  standardized 
systems,  this  unusual  design  feature 
(single-lever  power  control)  requires  a 
more  specific  rule  to  assure  a  safe  and 
reliable  installation.  The  fifth 
commenter  did  not  comment  on  Special 
Condition  No.  3. 

In  summary,  the  majority  of 
commenters  agrees  that  all  three  special 
conditions  should  be  adopted  as 
proposed.  The  main  questions  and 
comments  address  the  concerns  of  the 
acceptable  means  of  compliance  to 
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Special  Condition  No.  2.  The 
commenters  question  for  RF  threat 
levels  they  expect  the  FAA  to  impose 
upon  them  and  state  that  they  have 
found  no  test  facilities  capable  of  testing 
their  equipment  to  those  levels. 

As  stated  In  Notice  23-ACE-35,  the 
FAA  and  other  airworthiness  authorities 
are  working  to  establish  an  agreed  level 
of  RF  energy  representative  of  that  to 
which  the  airplane  will  be  exposed  in 
service.  The  FAA  continues  to  pursue 
these  efforts  through  normal  channels. 
The  situation  is  ever  changing;  however, 
the  FAA  expects  to  establish  an  FAA- 
wide  policy  on  High  Energy  Radio 
Frequency  Fields  in  the  near  future. 

Conclusion  | 

This  action  affects  only  the  Mooney 
Model  M20  Series  Airplanes  with 
Porsche  PFM3200  engines  installed.  It  is 
not  a  rule  of  general  applicability  and 
applies  only  to  the  models  and  series  of 
airplane  identifled  in  these  final  special 
conditions. 

list  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety,  Aircraft,  Air     I 
transportation.  Safety.  | 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a).  601.  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.C.  1354(a).  1421.  and  1423);  49  U.S.C. 
106(g)  (Revised  Pub.  L.  97-449.  January  12. 
1983);  14  CFR  21.16  and  21.17;  and  14  CFR 
11.28  and  11.49. 

Adoption  of  Special  Conditions 

In  consideration  of  the  foregoing,  the 
following  special  conditions  are  issued 
as  a  part  of  the  type  certification  basis 
for  the  Mooney  Model  M20  Series 
Airplanes  with  Porsche  PFM3200 
Engines  installed: 

1.  Lightning  Protection.  In  addition  to 
compliance  with  other  apphcable 
requirements  relative  to  lightning  protection, 
each  electronic  propulsion  control  system 
component,  whose  failure  to  function 
properly  would  prevent  the  continued  safe 
flight  and  landing  of  the  airplane,  must  be 
designed  and  installed  to  ensure  that  its 
operation  and  operational  capabilities  are  not 
affected  when  the  airplane  is  exposed  to 
lightning. 

2.  Protection  from  Unwanted  Effects  of 
Radio  Frequency  (RF)  Energy.  In  the  absence 
of  specific  requirements  for  protection  from 
the  unwanted  effects  of  RF  energy,  each 
electronic  propulsion  control  system 
component,  whose  failure  to  functiorl 
properly  would  prevent  the  continued  safe 
flight  and  landing  of  the  airplane,  must  be 
designed  and  installed  to  ensure  that  its 
operation  and  operational  capabilities  are  not 
affected  when  the  airplane  is  exposed  to 
externally  radiated  electromagnetic  energy. 


3.  Propulsion  Control  System.  In  addition 
to  the  requirements  applicable  to  throttle,  . 
mixture  and  propeller  controls,  components 
of  the  propulsion  control  system,  both 
airframe  and  engine  manufacturer  furnished, 
that  affect  thrust  and  that  are  required  for 
continued  safe  operation,  must  be  shown  to 
have  the  level  of  integrity  and  rehability  of 
the  typical  Mooney  Model  M20  propulsion 
control  system  with  independent  throttle, 
mixture,  and  propeller  controls. 

Issued  in  Kansas  City,  Missouri,  on 
October  30, 1987. 
James  O.  Robinson. 
Acting  Director.  Central  Region. 

[FR  Doc.  87-26509  Filed  11-17-67;  8:45  am] 

BILLING  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  S7-NM-71-AD;  Amdt  39-5770] 

Airworthiness  Directives;  Airbus  A300 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action;  Final  rule. 

summary:  This  amendment  adopts  an 
airworthiness  directive  (AD),  applicable 
to  all  Airbus  A3(X)  series  airplanes, 
which  requires  a  one-time-only  visual 
inspection  and  repair,  if  necessary,  of 
the  rear  pressure  bulkhead.  This 
amendment  is  prompted  by  reports  of 
corrosion  being  detected  in  the  area 
around  the  lower  rim  of  the  rear 
pressure  bulkhead.  This  condition,  if  not 
corrected,  could  eventually  lead  to 
failure  of  the  bulkhead. 
EFFECTIVE  DATE:  December  24. 1987. 
addresses:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat,  31700 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Stanton  R.  Wood,  Airframe  Branch, 
ANM-120S:  telephone  (206)  431-1924. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires  a 
one-time  only  inspection  of  the  rear 
pressure  bulkhead  for  corrosion,  was 
published  in  the  Federal  Register  on  }uly 


24. 1987  (52  FR  27822).  The  comment 
period  for  the  proposal  closed  on 
September  7, 1987. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 

The  commenter  stated  that  some  of 
their  airplanes  were  in  storage  for  two 
years  prior  to  their  introduction  into 
service.  The  commenter  requested  that 
the  proposed  AD  be  revised  to  state  that 
the  inspection  be  conducted  four  and 
one-half  years  since  the  first  flight  in 
revenue  service.  Since  corrosion  of  the 
rear  pressure  bulkhead  is  attributed  to 
leakage  of  the  lavatory  fluids,  and  the 
airplane  manufacturer  indicated  that  the 
lavatory  contained  no  fluids  until  the 
airplane  was  introduced  into  service, 
corrosion  of  the  rear  pressure  bulkhead, 
therefore,  could  not  start  prior  to  the 
airplane's  introduction  into  revenue 
service.  The  FAA  has  considered  this 
information  and  concurs  with  the 
commenter.  The  final  rule  has  been 
changed  accordingly. 

Paragraph  B.  of  the  AD  has  been 
revised  to  require  the  concurrence  of  the 
FAA  Principal  Maintenance  Inspector  in 
requests  by  operators  for  use  of 
alternate  means  of  compHance.  The 
FAA  has  determined  that  this  change 
will  not  increase  the  economic  burden 
on  any  operator,  nor  will  it  increase  the 
scope  of  the  AD. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
noted  above. 

It  is  estimated  that  52  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  8  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$16,640. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  tmder  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  few,  if  any. 
Airbus  A300  series  airplanes  are 
operated  by  small  entities.  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 
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List  of  Subject  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a) ,  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  87-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Airbus  Industrie:  Applies  to  all  Model  A300 
series  airplanes,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  detect  corrosion  in  the  area  of  the  rear 

pressure  bulkhead,  accomplish  the  following: 

A.  Perform  a  visual  inspection  for  corrosion 
in  the  lower  rim  area  of  the  rear  pressure 
bulkhead,  and  repair,  if  necessary,  prior  to 
further  flight,  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-53-213,  dated 
November  18, 1986,  as  follows: 

1.  On  airplanes  with  less  than  4.5  years 
since  the  first  flight  in  revenue  service  as  of 
the  effective  date  of  this  AD:  inspect  within  6 
months  after  the  airplane  has  reached  4.5 
years  since  the  first  flight  in  revenue  service. 

2.  On  airplanes  with  4.5  years  or  more,  but 
less  than  6  years  since  the  first  flight  in 
revenue  service:  inspect  within  the  next  6 
months  after  the  effective  date  of  this  AD. 

3.  On  airplanes  with  6  years  or  more  since 
the  first  flight  in  revenue  service:  inspect 
within  the  next  3  months  after  the  effective 
date  of  this  AD. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provide  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA.  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat. 
31700  Blagnac,  France.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 


Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  becomes  effective 
December  24, 1987. 

Issued  in  Seattle,  Washington,  on  October 
30. 1987. 

Frederick  Isaac, 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  87-26510  Filed  11-17-87;  8:45  am) 

BILLINO  CODE  4910-13-M 


14  CFR  Part  39 

(Docket  No.  87-NM-76-AD;  Amdt  39-5777] 

Airworthiness  Directives;  Boeing 
Models  747  and  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  amendent  adopts  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Models  747  and  767 
series  airplanes,  which  requires  a 
modification  to  the  weather  radar 
receiver-transmitters  to  correct  for  the 
Instrument  Landing  System  (ILS) 
susceptibility  to  electromagnetic 
interference  (EMI).  This  amendment  is 
prompted  by  reports  of  several  airplane 
models  in  which  EMI  generated  by 
various  digital  electronic  equipment  has 
been  shown  to  be  a  source  of  false 
localizer  signals  that  can  cause 
apparently  normal  operation  of  the 
localizer  deviation  bars.  This  condition, 
if  not  corrected,  could  lead  to  erroneous 
lis  deviation  information  displayed  to 
the  flight  crew  and  abnormal  operation 
of  the  autopilot. 

EFFECTIVE  DATE:  December  29, 1987. 
addresses:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  J.  Schroer.  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S;  telephone  (206)  431- 
1943.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington, 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
modification  to  the  weather  radar 
receiver-transmitters  on  certain  Boeing 
Models  747  and  767  series  airplanes. 


was  published  in  the  Federal  Register  on 
July  2, 1987  (52  FR  25025) 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  requested  that  the 
compliance  period  be  extended  from  the 
proposed  six  months  due  to  the  limited 
modification  rate  the  manufacturer  of 
the  weather  radar  can  undertake  at  its 
repair  facilities.  Inquiry  by  the  FAA  as 
to  the  modification  kit  production  rate, 
and  a  further  review  of  the  total  number 
of  units  which  must  be  modified  in  ordor 
to  maintain  adequate  spare 
interchangeabilily  among  an  airlines 
fleet,  has  substantiated  the  commenters' 
concern  that  compliance  within  six 
months  logistically  cannot  be 
accomplished.  Further.  Boeing  has 
issued  Operations  Manual  Bulletins  .No. 
767-86-15,  Revision  1.  dated  January  23, 
1987,  and  No.  747-86-3,  Revision  2. 
dated  February  3, 1987,  to  alert  flight 
crews  to  the  potential  abnormal 
condition  and,  in  part,  to  advise  the 
crew  to  continuously  monitor  the  ILS 
audio  signal  through  completion  of  the 
ILS  approach.  .After  considering  this 
information,  the  FAA  has  determined 
that  the  compliance  lime  may  be 
extended  to  twelve  months  without 
signficantly  impacting  safety.  The  final 
rule  has  been  changed  accordingly. 

In  addition,  one  commenter  requested 
that  the  final  rule  reference  Revision  1  to 
Service  Bulletin  767-34A0055.  The  effect 
of  this  revision  is  to  reduce  the  number 
of  airplanes  requiring  modified  weather 
radar  receiver-transmitter  because  it 
was  determined  that  certain  equipment 
combinations  are  not  susceptible  to  the 
EMI.  This  revision  received  FAA 
approval  September  17, 1987,  and  the 
final  rule  had  been  changed  accordingly. 
The  FAA  has  determined  that  this 
change  will  not  increase  the  economic 
burden  on  any  operator. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  noted. 

It  is  estimated  that  37  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  manhour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the.  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
81,480. 

For  the  reasons  discussed  above,  the 
FAA  has  determine  that  this  regulation 
is  not  considered  to  be  major  under 
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Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26. 
1979):  and  its  is  further  certified  under 
the  criteria  of  the  Regulatory  Flexibility 
Act  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
because  few.  if  any.  Model  747  and 
Model  767  airplanes  are  operated  by 
small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
AdoptioQ  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Adminstrator. 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  3»-(AMEN0ED]  I 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.69. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  747  and  Model  767 
series  airplanes,  specified  in  Boeing 
Service  BulletiM  747-34A2286  dated 
April  30, 1987,  and  767-34A0055,  Revision 
1,  dated  September  17, 1987,  certificated 
in  any  category.  Compliance  required 
within  12  months  after  the  effective  date 
of  tliis  AD.  unless  previously 
accoEBpltshed. 
To  mimmize  tiie  possibility  of  (nisieading 
localizer  deviation  indication  to  the  flight 
crew  caused  by  electromagnetic  interference, 
accomplish  the  following: 

A  Replace  the  existing  weather  radar 
receiver-transmitters  with  modified  receiver- 
transmitters  in  accordance  with  the 
appropriate  Boeing  Service  Bulletin  747- 
34A2286.  or  767-34A00S5.  both  dated  April  30, 
1967,  or  later  FAA-approved  revision. 

B.  An  alternate  means  of  compUance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
l>e  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
^Jo^thwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issaed  in 
aocordaooe  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishiBent  of  the  modification  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
maimfacturer  may  obtain  copies  epon 
request  to  the  Boeing  Commercial 


Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  96124-2207,  These 
documents  may  be  examined  at  the 
FAA  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

Issued  in  Seattle,  Washington,  on 
November  6, 1987. 

This  amendment  is  effective  December  29, 
1987. 

Ftwlecick  M.  Isaac 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc  87-26503  Filed  11-17-87;  8:45  am) 

MLUNG  CODE  4»1»-t3^ 

14  CFR  Part  39 

[Docket  No.  87-NM-69-AO;  Aindt  39-5775] 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  which  requires 
modification  of  the  hydraulic  system  for 
the  power  transfer  unit  by  the  addition 
of  two  check  valves  and  associated 
tubing.  This  amendment  is  prompted  by 
reports  of  the  power  transfer  unit 
shutting  do%vn  during  automatic 
operation  due  to  low  fluid  level.  This 
condition,  if  not  corrected,  could  result 
in  inability  to  extend  the  landing  gear. 
EFFECTIVE  DATE:  December  29, 1987. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company. 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  (jffice,  FAA. 
Northwest  Mountain  Region.  9010  East 
Marginal  Way  South,  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  C.  McCracken,  System  and 
Equipment  Branch,  ANM-130S: 
telephone  (206)  431-1947,  Mailing 
address:  FAA,  Nortfiwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
modification  of  the  hydraulic  system  for 
the  power  transfer  unit  by  the  addition 
of  two  check  valves  and  associated 
tubing  on  certain  Boeing  Model  757 


airplanes  was  published  in  the  Federal 
Register  on  July  6. 1987  (52  FR  25236). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter,  the  Air  Transport 
Associadon  of  America,  requested  that 
the  compliance  period  be  extended  from 
six  months,  as  proposed,  to  one  year. 
The  commenter  stated  that,  on  some 
airplanes,  the  modification  would  have 
to  be  scheduled  away  from  the 
operator's  main  base  and.  due  to  the 
manhours  involved,  might  require 
several  maintenance  "holds**  to 
complete.  A  one  year  compliance  time 
would  allow  operators  to  schedule  the 
modification  during  routine  extended 
maintenance.  The  FAA  has  determined 
that  the  extension  will  not  result  in  a 
degradation  of  safety,  and  concurs  with 
the  comment.  The  final  rule  has  been 
changed  to  require  the  modification  to 
be  performed  within  one  year,  to  allow 
the  work  to  be  scheduled  into 
established  maintenance  programs. 

A  second  commenter.  The  Boeing 
Company,  stated  that  the  service 
bulletin  referred  to  in  the  NPRM  has 
been  revised  to  replace  the  reservoir 
return  line  check  valve  with  a  restrictor 
check  valve  thereby  providing  limited 
back  flow  capability  from  the  reservoir. 
Boeing  recommends  revising  the  final 
rule  to  reflect  Revision  1  of  the  service 
bulletin.  The  FAA  concurs  with  the 
recommendation,  and  the  final  rule  has 
been  revised  to  require  modification  in 
accordance  with  the  revised  service 
bulletin.  The  FAA  has  determined  that 
change  will  not  increase  the  economic 
burden  on  any  operator. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  noted. 

It  is  estimated  that  81  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  19  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$61,560. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
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economic  effect  on  a  substantial  number 
of  small  entities  because  few,  if  any, 
Boeing  Model  757  airplanes  are  operated 
by  small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— [ARilENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  757  scries 

airplanes,  line  position  0002  through  0138, 
certificated  in  any  category.  Compliance 
required  within  the  next  one  year  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished. 
To  prevent  shutdown  of  the  power  transfer 

unit  and  inability  to  extend  the  landing  gear, 

accomplish  the  following: 

A.  Modify  the  hydraulic  system  in 
accordance  with  Boeing  Alert  Service 
Bulletin  757-29A0035,  Revision  1,  dated 
September  10, 1987,  or  later  FAA-approved 
revision. 

B.  An  alternate  means  of  compliance  or 
adjustnienLof  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  and 
which  has  the  concurrence  of  an  FAA 
F*rincipal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  These 


documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  becomes  effective 
December  29, 1987. 

Issued  in  Seattle,  Washington,  on 
November  6. 1987. 

Frederick  M.  Isaac, 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  87-26502  Filed  11-17-87;  8:45  am] 

BILLING  COOE  4»10-13-M 


14  CFR  Part  39 

[Docket  No.  86-NM-209-AD;  Amdt.  39- 
57721 

Airworthiness  Directives;  Britisli 
Aerospace  Model  BAC  1-1 1  200  and 
400  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAC  1-11  200  and  400  series 
airplanes,  which  requires  structural 
inspections  and  repairs  or  replacement, 
as  necessary,  on  high  time  British 
Aerospace  Model  BAC  1-11  200  and  400 
series  airplanes  to  assure  continued 
airworthiness.  Some  British  Aerospace 
Model  BAC  1-11  200  and  400  series 
airplanes  have  exceeded  the 
manufacturers'  original  fatigue  design 
life  goal.  These  older  airplanes  are  the 
ones  most  likely  to  develop  fatigue 
cracks.  The  manufacturer  has  completed 
a  structural  integrity  audit  to  assess  the 
continuing  viability  of  the  present 
structural  inspection  requirements  in 
relation  to  the  aircraft  damage  tolerance 
characteristics.  Based  on  this  audit,  the 
manufacturer  has  identified  certain 
structurally  significant  items  which,  if 
cracking  does  develop  and  is  permitted 
to  grow  undetected,  may  result  in  the 
inability  of  the  airplane  structure  to 
carry  the  required  loads.  This  AD 
defines  structural  inspection 
requirements  for  the  identified  items 
necessary  to  maintain  the  structural 
integrity  of  these  airplanes. 

EFFECTIVE  DATE:  December  24. 1987. 


ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  Inc.,  P.O.  Box  17414, 
Dulles  International  Airport, 
Washington,  DC  20041.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Judy  Colder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
revision  of  operator's  maintenance 
program  to  provide  for  inspection  of 
structural  items  on  British  Aerospace 
Model  BAC  1-11  series  airplanes,  in 
accordance  with  British  Aerospace  Alert 
Service  Bulletin  51-A-PM5830,  was 
published  in  the  Federal  Register  on 
March  16, 1987  (52  FR  8079). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  manufacturer  provided  several 
corrections  and  clarifications  to  the 
preamble  to  the  proposal.  In  regards  to 
the  proposed  AD,  it  was  pointed  out  that 
the  latest  version  to  Alert  Service 
Bulletin  51-A-PM5830  was  Issue  3,  and 
this  should  be  specified  in  the  AD.  This 
issue  was  released  after  the  NPRM  had 
been  published  and  includes  inspections 
for  the  500  series  airplanes,  as  well  as 
several  additional  inspections  for  the 
200  and  400  series  airplanes. 

The  FAA  does  not  concur.  Since  the 
NPRM  cited  compliance  with  Issue  2  of 
the  alert  service  bulletin,  it  would  be 
expanding  the  scope  of  this  AD  to 
require  compliance  with  Issue  3. 
Moreover,  the  500  series  airplane  is  not 
yet  certificated  in  the  United  States.  The 
FAA  may  consider  further  rulemaking 
action  to  address  the  provisions  of  Issue 
3  of  the  service  bulletin. 

The  manufacturer  also  recommended 
that  the  reporting  instructions  be 
clarified  to  include  reports  to  the 
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manufacturer  even  if  no  dama^  was 
found.  The  FAA  concurs  and  has    | 
revised  the  Hnal  rule  accordingly. 

The  Air  Transport  Association  (ATA) 
of  America  requested  a  provision  be 
included  in  this  rule  which  grants 
exemption  to  those  operators  who  have 
acceptably  incorporated  the 
Supplemental  Inspection  Docimient  into 
their  approved  maintenance  program. 
The  FAA  does  not  concur  with  the 
request.  The  maintenance  program, 
including  inspection  intervals,  of  each 
operator  is  subject  to  review  and 
adjustment  based  on  each  operator's 
service  experience  are  reliability 
program.  These  adjustments  may  not 
comply  with  the  criteria  used  to 
generate  the  Supplemental  Inspection 
Program.  The  FAA  has  determined  that 
adequate  provisions  have  been 
incorporated  into  the  applicability 
statement  of  the  AD  to  grant  credit  for 
those  operators  who  have  previously 
accomplished  the  intent  of  the  AD. 

An  operator  requested  that  Paragraph 
2  of  the  fmal  rule  be  amended  to  permit 
repetitive  inspections  at  intervals 
approved  by  the  manufacturer.  The  FAA 
does  not  agree  with  this  change.  Such  a 
provision  would  effectively  delegate  the 
FAA's  regulatory  authority  to  a  private 
entity.  The  FAA  has  no  statutory 
authority  to  make  such  a  delegation. 
Paragraph  4  of  the  final  rule  provides 
operators  the  option  to  obtain  variations 
in  compliance  with  the  AD,  if  approved 
by  the  FAA. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  previously 
mentioned  changes. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  have  been  assigned  the 
OMB  Control  Number  2120-0056. 

It  is  estimated  that  70  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1600 
manhours  per  airplane  to  accomplish  the 
initial  inspections,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $4,480,000  for  the  initial 
inspections. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26. 
1979)  and  it  is  fiulher  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 


that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  few,  if  any, 
British  Aerospace  Model  BAG  1-11 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  tbe  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration    - 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  use.  106(8)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  Model  BAC 1- 
11  200  and  400  series  airplanes. 
certificated  in  any  category.  Compliance 
is  required  as  indicated  l)elow.  unless 
previously  accomplished. 
To  ensure  continuing  structural  integrity, 

accomplish  the  following: 

1.  Within  one  year  after  the  effective  date 
of  this  AD.  incorporate  a  revision  into  the 
FAA-approved  maintenance  inspection 
program  which  requires  accomplishment  of 
the  inspections  and  repairs,  as  necessary,  of 
each  Structural  Significant  Item  as  listed  in 
Table  1  of  British  Aerospace  BAC  1-11  Alert 
Service  Bulletin  51-A-PM5830.  Supplemental 
Inspection  Document.  Issue  2,  dated  March 
21, 1983.  The  revision  to  the  maintenance 
program  must  include  procedures  to  notify 
the  manufacturer  of  the  results  of  all 
inspections,  including  nil  defects,  of 
significant  structural  items.  The  inspection 
thiresholds,  repetitive  intervals,  and 
inspection  techniques  are  listed  in  the  alert 
service  bulletin. 

2.  Inspect  each  Structural  Significant  Item 
within  one  and  one-half  years  after  the 
effective  date  of  this  AD  or  prior  to  the 
accumulation  of  the  number  of  landings  listed 
in  the  landing  threshold  indicated  in  the  alert 
service  bulletin,  whichever  occurs  later,  and 
thereafter,  repeat  these  inspections  at 
intervals  not  to  exceed  the  landings  specified 
in  the  service  bulletin. 

3.  If  cracks  are  found,  prior  to  further  flight: 

a.  Replace  with  a  serviceable  part  of  the 
same  part  number  or 

b.  Repair  in  accordance  with  the  Structural 
Repair  Manual,  listed  in  the  service  bulletin; 
or 

c.  Repair  in  accordance  with  a  method 
approved  by  the  Manager.  Standardization 
Branch,  ANM-113,  FAA,  Northwest  Mountain 
Region. 


4.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Northwest  Mountain  Region. 

5.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace.  Inc.,  P.O. 
Box  17414,  Dulles  International  Airport. 
Washington,  DC  20041.  This  document 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

This  amendment  l>ecome8  effective 
December  24. 1967. 

Issued  in  Seattle.  Washington,  on  October 
30. 1987. 

Frederick  M.  Isaac, 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc.  87-26511  Filed  11-17-87;  8:45  am) 

BIUJNG  CODE  «*10-13-« 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
15  CFR  Parts  371, 373. 375  and  399 
[Docket  No.  70904-7204] 

Amendments  to  the  Commodity 
Control  List  Based  on  COCOM  Review; 
Exports  to  the  People's  Republic  of 
China 

agency:  Export  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Final  rule. 

summary:  Export  Administration 
maintains  the  Commodity  Control  List 
(CCL),  which  contains  those  items 
controlled  for  export  by  the  Department 
of  Commerce.  The  "Advisory  Notes"  in 
various  entries  of  the  CCL  specify  those 
commodities  covered  by  a  particular 
entry  that  are  more  likely  to  be 
approved  for  export  than  others. 

This  rule  amends  several  Advisory 
Notes  affecting  exports  to  the  People's 
Republic  of  China  of  general  industrial 
equipment;  electronics  and  precision 
instruments;  and  chemicals,  metalloids, 
petroleum  products  and  related 
materials.  These  changes  result  from  the 
review  of  the  system  of  strategic  export 


controls  maintained  by  the  United 
States  and  certain  allied  countries 
through  the  Coordinating  Committee 
(COCOM). 

In  addition,  this  rule  raises  the 
maximum  dollar  value  of  exports  and 
reexports  to  the  People's  Republic  of 
China  under  General  License  GLR.  the 
Service  Supply  procedure,  and  on  the 
Statement  of  Ultimate  Consignee  and 
Purchaser  (Form  n'A-629P)  from  $50,000 
to  $75,000. 

EFFECTIVE  DATE:  This  rule  is  effective 

November  18, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  questions  of  a  general  nature:  John 
Black  or  Patricia  Muldonian, 
Regulations  Branch,  Export 
Administration,  Telephone:  (202)  377- 
2440. 

For  questions  of  a  technical  nature  on 
general  industrial  equipment:  Bruce 
Webb.  Capital  Goods  Technology 
Center.  Export  Administration, 
Telephone:  (202)  377-3806. 

For  questions  of  a  technical  nature  on 
electronics  and  precision  instruments: 
Robert  Anstead.  Electronic  Components 
Technology  Center,  Export 
Administration.  Telephone:  (202)  377- 
1641. 

For  questions  of  a  technical  nature  on 
chemicals,  metalloids,  petroleum 
products  and  related  materials:  Jeffrey 
Tripp,  Capital  Goods  Technology 
Center.  Export  Administration, 
Telephone:  (202)  377-5695. 
SUPPLEMENTARY  INFORMATION: 

Rulemaldng  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.  app.  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 
Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules. 


comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Vincent  Greenwald, 
Regulations  Branch.  Office  of 
Technology  and  Policy  Analysis.  Export 
Administration,  Department  of 
Commerce.  P.O.  Box  273.  Washington. 
DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  involves  collections  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.].  These 
collections  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  numbers  0625-0001.  0625-0041 
and  0625-0136. 

List  of  Subjects  in  15  CFR  Parts  371, 373, 
375  and  399 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  are  amended  as  follows: 

1.  The  authority  citation  for  Parts  371, 
373,  and  399  continues  to  read  as 
follows: 

Authority:  Pub.  L.  96-72.  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.].  as  amended  by  Pub. 
L.  97-145  of  December  29, 1981  and  by  Pub.  L. 
9&-64  of  July  12,  1985;  E.0. 12525  of  July  12. 
1985  (50  FR  28757,  July  16,  1985);  Pub.  L. 
95-223  of  December  28. 1977  (50  U.S.C.  1701  et 
seq.y.  E.O.  12532  of  September  9,  1985  (50  FR 
36861,  September  10,  1985)  as  affected  by 
notice  of  September  4.  1986  (51  FR  31925. 
September  8,  1986):  Pub.  L.  99-440  of  October 
2, 1986  (22  U.S.C.  5001  et  seq.]:  and  E.O.  12571 
of  October  27.  1986  (56  FR  39505.  October  29. 
1986). 

2.  The  authority  citation  for  15  CFR 
Part  375  continues  to  read  as  follows: 

Authority:  Pub.  L  9fr-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.],  as  amended  by  Pub. 
L.  97-145  of  December  29, 1981  and  by  Pub.  L. 
9&-64  of  July  12. 1985:  E.O.  12525  of  July  12. 
1985  (50  FR  28757,  July  16. 1985). 

PART  371— [AMENDED] 

§371.17    [Amended] 

3.  Section  371.17(e)(4)(i)  is  amended 
by  revising  the  figure  of  "$50,000"  to 
read  "$75,000". 


PART  373— {AMENDED] 
§373.7    [Amended] 

4.  Section  373.7(i)(4)  is  amended  by 
revising  the  figure  of  "$50,000"  to  read 
"$75,000". 

PART  375— [AMENDED] 
§375.6    [Amended] 

5.  Section  375.6(c)(3)  is  amended  by 
revising  the  phrase  "$50,000  or  less"  to 
read  "$75,000  or  less". 

PART  399— [AMENDED] 

6.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  3  (General  Industrial  Equipment), 
ECCN  1355A  is  amended  by  revising 
paragraph  (o)  of  the  first  Advisory  Note 
for  the  People's  Republic  of  China  to 
read  as  follows: 

13S5A    Equipment  for  the  manufacture  or 
testing  of  electronic  components  and 
materials;  and  specially  designed 
components,  accessories,  and  "specially 
designed  software"  ttierefor. 
***** 

Consols  for  ECCN  1355A 

***** 

Advisory  Note  for  the  People's  Republic  of 
China:  *  *  * 

(o)  Photo-optical  contact  and  proximity 
mask  align  and  exposure  equipment  defined 
in  paragraph  (b)(2)(vi].  and  projection 
aligners  that  can  produce  pattern  sizes  no 
finer  than  3  micrometers; 
***** 

7.  In  Supplement  No.  1  to  §  399.1  (the 
Commdity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1501A  is  amended 
by  adding  an  Advisory  Note  for  the 
People's  Republic  of  China  at  the  end  of 
the  entry,  reading  as  follows: 

1501A    Navigation,  direction  finding,  radar 
and  airt>orne  communication  equipment 


Advisory  Note  for  the  People's  Republic  of 
diina 

Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  global 
positioning  satellite  receivers  controlled  for 
export  by  subparagraphs  (b)(4)  and  (5)  of  this 
ECCN  with  all  of  the  following 
characteristics: 

(a)  Capable  of  processing  only  the  LI 
Channel,  also  called  the  Standard  Positioning 
Service  (SPS)  channel: 

(b)  Capable  of  processing  only  the 
commercial  modulation  frequency: 

(c)  Capable  of  processing  only  the  Short- 
Term  Code,  also  called  the  Coarse 
Acquisition  Code  (C/A)  with  short  term 
generation  cycle: 

(d)  No  decr>'ption  capabilities: 
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(e)  No  cesium  beam  standards;  and 

(f)  No  null  steerable  antennae. 

8.  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1502A  is  amended 
by  adding  an  Advisory  Note  for  the 
People's  Republic  of  China  at  the  end  of 
the  entry,  reading  as  follows: 

1502A    Conwnunication,  detection  or 
tracking  equlpnient  of  a  kind  using  ultra- 
violat  radiation,  infrared  radiatkMi  or 
uitrasonic  waves,  and  specialty  designed 
components  ttieref  or. 

Advisoty  Note  for  the  Peopie's  Republk  of 


Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  thermal 
imaging  cameras  containing  pyroelectric 
vidicons.  designed  for  fire  fighting  and  buried 
body  detection,  with  optimum  sensitivity  in 
the  wavelength  of  8  to  14  microns. 

9.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1519A  is  amended 
by  redesignating  the  Advisory  Note  for 
the  People's  Republic  of  China  as 
"(Advisory)  Note  5  for  the  People's 
Republic  of  China"  and  by  revising 
paragraph  (d)  and  adding  paragraphs 
(d)(1)  and  (2);  by  revising  the  Note 
immediately  following  the  Advisory 
Note  for  the  People's  Republic  of  China 
and  designating  it  as  "Note  1":  by 
redesignating  Notes  1  and  2  (after  the 
Advisory  Note  for  the  People's  Republic 
of  China)  as  Notes  2  and  3.  respectively; 
and  by  adding  a  new  (Advisory)  Note  6 
for  the  People's  Republic  of  China, 
reading  as  follows: 

11519A    Staigle- and  multi-channel 
conHnunicatkNts  transmisskMi  equipment, 
kKkidkig  terminal,  kitermcdiate  aniplifier  or 
repeater  equipment  and  multiplex  busses 
and  multiplex  equipment  used  for 
communicatkMis  witttki  or  between 
communicatkHi  or  ottier  equipment  and 
systems  by  Itote,  cable,  optical  fit>er  or  radk> 
means,  and  associated  modems  and 
multiplex  equipment 


(Advisory)  Note  4:  *  *  * 

(Advisory)  Note  5  for  the  People's  Republic 
of  China:  Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  the  following 
equipment  or  components  and  accessories 
controlled  for  export  by  paragraphs  (b)  or  (d) 
of  this  ECCN: 
*         «         •         *         * 

(d)  Test  of  measurement  equipment 
necessary  for  the  use  (i.e.,  installation, 
operation  and  maintenance)  of    ' 
equipment  exported  under  the     | 
provisions  of  this  Advisory  Note  5, 
provided: 


(1)  It  cannot  operate  at  a  data  rate 
exceeding  140  Mbits  per  second;  and 

(2)  It  will  be  supplied  in  the  minimum 
quantity  required  for  the  transmission 
equipment  eligible  for  export  under  this 
Advisory  Note  5. 

Note  1:  Where  possible,  built-in  test 
equipment  (BITE)  will  be  provided  for 
installation  or  maintenance  of  transmission 
equipment  eligible  for  consideration  under 
the  Advisory  Note  5  rather  than  individual 
test  equipment. 

Note  2:  •  *  • 

Note  3:  •  •  * 

(Advisory)  Note  6  for  the  People's  Republic 
of  China:  Licenses  are  likely  to  be  approved 
for  satisfactory  end-users  in  the  People's 
Republic  of  China  of  the  following  equipment: 

Modems  and  multiplexers  controlled  for 
export  by  subparagraphs  (c)(1)  and  (3)  of  this 
ECCN  designed  for  operation  at  "data 
signalling  rates"  of  19,200  bps  or  less. 

10.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  decision 
Instruments),  ECCN  1520A  is  amended 
by  revising  the  Advisory  Note  for  the 
People's  Republic  of  China  to  read  as 
follows: 

1520A    Radio  relay  communicatran 
equipment,  specially  designed  test 
equipment,  and  specially  designed 
components  and  accessories  therefor. 


(.\dvisory)  Note  5:  *  *  * 

(Advisory)  Note  6  for  the  People's  Republic 
of  China:  Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  the  following 
radio  relay  communication  equipment: 

(a)  Analog  microwave  radio  links  for  fixed 
civil  installations  operating  at  fixed 
frequencies  not  exceeding  20  GHz  with  a  ■ 
capacity  of  up  to  1,920  voice  channels  of  4 
kHz  each  or  of  a  television  channel  of  6  MHz 
maximum  nominal  bandwidth  and  associated 
sound  channels; 

(b)  Digital  microwave  radio  links  for  fixed 
civil  installations  operating  at  fixed 
frequencies  not  exceeding  19.7  GHz  with  a 
capacity  of  up  to  1,920  voice  channels  of  3.1 
kHz  or  four  television  channels  of  6  MHz 
maximum  nominal  bandwidth  and  associated 
sound  channels; 

(c)  Ground  communication  radio 
equipment  for  use  with  temporarily-fixed 
services  operated  by  the  civilian  authorities 
and  designed  to  be  used  at  fixed  frequencies 
not  exceeding  20  GHz: 

(d)  Radio  transmission  media  simulators/ 
charmel  estimators  designed  for  the  testing  of 
equipment  covered  by  paragraphs  (a)  or  (b) 
of  this  Advisory  Note  6:  or 

(e)  Power  amplifiers  not  exceeding  10  W 
and  6/4-GHz-transmitters/receivers  for 
communication  satellites. 

11.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  the  Advisory  Note  for  the 
People's  Republic  of  China  in  ECCN 


1529A  is  amended  by  redesignating  it  as 
"(Advisory)  Note  4  for  the  People's 
Republic  of  China";  by  revising 
paragraphs  (e)  and  (f)  of  Advisory  Note 
4;  by  removing  paragraph  (g)  and 
redesignating  paragraphs  (h),  (i),  (j),  (k) 
and  (1)  as  (g),  (h),  (i),  (j)  and  (k), 
respectively,  of  Advisory  Note  4;  and  by 
revising  paragraph  (1),  as  follows: 

1529 A    Electronic  measuring,  calibrating, 
counting,  testing,  or  time  interval 
measuring  equipment,  whether  or  not 
incorporating  frequency  standards. 


(Advisory)  Note  3:*  *  * 

(Advisory)  Note  4  for  the  People's  Republic  of 

China: 

t         »         *         *         * 

(e)  Instruments  incorporating  computing 
facilities  with  "user-accessible 
programability"  and  an  alterable  program 
and  data  memory  of  a  total  of  less  than  32 
Kbytes; 

(f)  Digital  test  instruments  with  "user- 
accessible  programability"  controlled  for 
export  by  subparagraph  (b)(5)  of  this  ECCN 
1529A.  required  for  the  use  (installation, 
operation  or  maintenance)  of  microcircuits  or 
computers  that  are  exported  to  the  People's 
Republic  of  China  under  Advisory  Notes  to 
ECCNs  1564A  or  1565A; 

•         *         •         *         • 

(1)  PROM  programmers  controlled  by 
subparagraph  (b)(6)  of  this  ECCN. 

12.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1531A  is  amended 
by  revising  in  the  GFW  Eligibility 
paragraph  the  phrase  "the  Advisory 
Note"  to  read  "Advisory  Note  1";  by 
redesignating  the  first  Advisory  Note  as 
"Advisory  Note  1";  and  by  redesignating 
the  Advisory  Note  for  the  People's 
Republic  of  China  as  "Advisory  Note  2 
for  the  People's  Republic  of  China", 
revising  the  period  at  the  end  of 
paragraph  (c)  to  a  semicolon,  and 
adding  paragraphs  (d)  and  (e),  as 
follows: 

1531A    Frequency  synthesizers. 


(Advisory)  Note  2  for  the  People's  Republic  of 

China 

#         •         *         *         « 

(d)  Conventional  synthesizer-based, 
digitally  controlled,  civil  land  or  marine 
mobile  radio  receivers  and  transmitters, 
provided: 

(1)  They  operate  at  frequencies  not 
exceeding  960  MHz; 

(2)  The  power  output  and  frequency 
resolution  parameters  specified  in 
subparagraph  (e)(3)(ii)  of  this  ECCN  remain 
in  force: 

(3)  The  equipment  has  a  switching  time 
from  one  selected  operating  frequency  to 
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another  operating  frequency  of  5  milliseconds 
or  more; 

(4)  The  equipment  does  not  employ  either 
frequency  agility  or  other  spread  spectrum 
techniques:  and 

(5)  The  synthesizers  are  embedded  in  the 
radio  receivers  or  transmitters:  and 

(e)  Radio  receivers  controlled  for  export  by 
subparagraph  (d)(1)  of  this  ECCN  that  have 
1000  selective  channels  or  fewer. 

13.  In  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1533A  is  amended 
by  revising  the  Advisory  Note  for  the 
People's  Republic  of  China  to  read  as 
follows: 

1533A    Signal  analyzers  (InchMHng 
spectrum  analyzers),  with  any  of  ttio 
following  characteristics,  and  specially 
designed  components  and  accessories 
therefor. 


Note:  *  *  * 
Technical  Note:  *  *  * 

(Advisory)  Note  7  for  the  People's  Republic 
of  China:  Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  the  following 
equipment 

(a)  Non-programable  signal  analyzers 
including  those  with  a  tracking  signal 
generator,  provided  the  display  bandwidth  is 
4.4  GHz  or  less; 

(b)  Programable  signal  analyzers,  including 
those  with  a  scanning  preselector  or  a 
tracking  signal  generator,  having  both  of  the 
following  characteristics: 

(1)  Operating  at  frequencies  of  4.4  GH»  or 
less;  and 

(2)  The  overall  dynamic  range  of  the 
display  not  exceeding  100  dB; 

(c)  Signal  analyzers  employing  time 
compression  of  the  input  signal  of  Past 
Fourier  Transform  techniques  not  capable  of: 

(1)  Analyzing  signals  with  a  frequency 
higher  than  100  kHz  if  the  instrument  uses 
time  compression,  or 

(2)  Calculating  512  complex  lines  in  less 
than  50  milliseconds. 

[For  logic  and  network  analyzers  and 
transient  recorders,  see  ECCN  1529A.] 

14.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1564A  is  amended 
by  revising  the  Advisory  Note  for  the 
People's  Republic  of  China  to  read  as 
follows: 


1564A    "Ass«nblies"ofelectronk: 
components,  "modules."  printed  ckcuH 
boards  with  mounted  components, 
"substrates"  and  Integrated  circuits, 
including  packages  ttwrefor. 
***** 

(Advisory)  Note  7  for  the  People's  Republic 
of  China:  Licenses  are  likely  to  be  approved 
for  expon  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  "assembUes," 
printed  circuit  boards  and  integrated  circuits 


not  specially  designed  to  military  standards 
for  radiation  hardening  or  temperature,  as 
follows: 

(a)  "Substrates"  for  printed  circuits,  except 
those  exceeding  the  limits  of  subparagraphs 
(a)(1)(E)  or  (a)(2)  of  this  ECCN: 

(b)  Silicon-based  devices  exceeding  the 
limits  of: 

(1)  Subparagraphs  (d)(2)(D)(a).  (b)  or  (c), 
except  those  with  more  than  28  terminals; 

(2)  Subparagraphs  (d)(2)(D)(g)  or  (h); 

(3)  Subparagraphs  (d)(2)(D)(k).  (1).  (m)(4) 
and  (5),  (n),  (r),  (s)  or  (u);  or 

(4)  Subparagraphs  (d)(2)(D)(f)  or  (q); 

(c)  Silicon-based  8-bits  of  less 
"microcomputer  microcircuits"  exceeding  the 
hmits  of  subparagraphs  (d)(2)(D)(e)(l)  to  (7); 

(d)  Silicon-based  "microprocessor 
microcircuits"  with  an  operand  length  of  18 
bits  or  less  and  an  arithmetic  logic  unit  (ALU) 
not  wider  than  32  bits  and  exceeding  the 
hmiU  of  subparagraphs  (d)(2)(D)(i)(l)  to  (6), 
except: 

(1)  Those  with  total  processing  data  rate 
exceeding  28  million  bits  per  second; 

(2)  Bit-slice  "microprocessor  microcircuits"; 

(e)  Silicon-based  memory  devices,  as 
follows: 

(1)  MOS  DRAMs  with  no  more  than  256 
Kbits; 

(2)  MOS  SRAMs  with  no  more  than  64 
Kbits; 

(3)  Mask  PROMs  with  no  more  than  512 
Kbits; 

(4)  UV-EPROMs  (except  keyed  access 
EPROMs)  with  no  more  than  256  Kbits; 

(5)  EAROMs  with  no  more  than  64  Kbits;  or 

(6)  EEROMs  with  no  more  than  64  Kbits; 
[Note:  1  Kbit  =  1,024  bits] 

(f)  Operational  amplifiers  exceeding  the 
limits  of  subparagraph  (d)(2)(D](k)(4)  that  do 
not  have  slew  rates  exceeding  100  volts  per 
microsecond: 

(g)  Analog-to-digital  and  digital-to-analog 
converters  exceeding  the  limits  of 
subparagraphs  (d)(2)(D)(m)(l)  to  (3),  except: 

(1)  Analog-to-digital  converters  with  less 
than  a  500  ns  conversion  time  to  a  maximum 
resolution  of  12  bits; 

(2)  Digital-to-analog  converters  with  less 
than  500  ns  settling  time  for  voltage  output 
and  a  maximum  resolution  of  12  bits; 

(3)  Digital-to-analog  converters  with  less 
than  25  ns  settling  time  for  current  output  and 
a  maximum  resolution  of  12  bits; 

(h)  Silicon-based  8-bits  or  less  user- 
programable  single  chip  "microcomputer 
microcircuits "  controlled  for  export  by 
subparagraph  (d)  of  this  ECCN; 

(i)  "Optical  integrated  circuits": 

(1)  Controlled  for  export  by  subparagraph 
(d)  of  this  ECCN: 

(2)  With  no  more  than  2,048  elements;  and 

(3)  Not  exceeding  the  limits  of  paragraphs 
(a)  and  (b)  of  ECCN  154eA;  and 

(j)  Non-reprogramable  silicon-based 
integrated  circuits  specially  designed  or 
programed  by  the  manufacturer  for  business 
or  office  use. 

15.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1565A  is  amended 
by  revising  paragraph  (b)(1)  in  Advisory 
Note  17  for  the  People's  Republic  of 


China;  by  revising  Advisory  Note  18  for 
the  People's  Republic  of  China;  and  by 
adding  a  paragraph  (c)  to  Advisory  Note 
19  for  the  People's  Republic  of  China,  as 
follows: 

1565A    Electronic  computers,  "related 
equipment,"  equipment  or  systems 
containing  electronic  computers,  and 
specially  designed  components  and 
accessories  for  ttiese  electronic  computers 
and  "related  equipment". 


Advisory  Note  17  (for  the  People's  Republic 
of  China): 

***** 

(b)  *  *  • 

(1)  Central  processing  unit — "main  storage" 
combinations  with  a  "total  processing  data 
rate"  of  285  million  bits  per  second  and  a 
"total  connected  capacity"  of  "main  storage" 
of  135  million  bits; 

(2)  •  •  * 
***** 

Advisory  Note  18  (for  the  People's  Republic 
of  China):  Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  "digital 
computers"  or  "related  equipment"  therefor 
in  accordance  with  Advisory  Note  5  not 
exceeding  70  million  bits  per  second  under 
paragraph  (c)  of  Advisory  Note  5. 

Advisory  Note  19  (for  the  People's  Republic 

of  China): 

***** 

(c)  Disc  drives  that  do  not  exceed  any  of 
the  following  parameters: 

(i)  A  "maximum  bit  transfer  rate"  not 
exceeding  7.5  million  bits  per  second; 

(ii)  a  "net  capacity"  not  exceeding  350 
million  bits. 


16.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1565A  is  amended 
by  adding  an  Advisory  Note  for  the 
People's  Republic  of  China  at  the  end  of 
the  entry,  reading  as  follows: 

1585A    Photographic  equipment 
***** 

Advisory  Note  for  the  People's  Republic  of 
China:  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  the  following: 

(a)  Non-ruggedized  cinema  recording 
cameras,  controlled  for  export  by  paragraph 
(a)  of  this  ECCN,  for  normal  civil  purposes: 

(b)  Mechanical  framing  cameras  controlled 
for  export  by  paragraph  (b)  of  this  ECCN  that 
are  designed  for  civil  purposes  [i.e..  non- 
nuclear  use)  with  a  framing  speed  of  not  more 
than  2  x  10*  frames  per  second; 

(c)  Electronic  streak  and/or  framing 
cameras  having  all  of  the  following 
characteristics: 

(1)  Not  ruggedized: 

(2)  Capable  in  the  framing  mode  of  speeds 
of  no  more  than  10*  frames  per  second; 
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(3)  Capable  in  the  streak  mode  of  writing 
speeds  of  no  more  than  10  mm  pw     I 
microsecond;  I 

(4)  Designed  for  civil  use: 

(5)  The  performance  of  the  camera  is  not 
field-upgradable  such  as  through  the 
substitution  of  electronic  plug-ins; 

(6)  Exported  for  non-nuclear  use;  and 

(7)  Not  using  an  electron  tube  having  a 
gallium  arsenide  (GaAs)  photocathode. 

17.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Croup  7  (Chemicals,  Metalloids, 
Petroleum  Products  and  Related 
Materials),  ECCN  1757A  is  amended  by 
removing  the  phrase  "and  the  People's 
Republic  of  China"  from  Advisory  Notes 
1. 2  and  3  and  by  adding  an  Advisory 
Note  for  the  People's  Republic  of  China 
at  the  end  of  the  entry,  reading  as 
follows: 

1757A    Compounds  and  materials  ss 
described  In  this  entry. 

***** 

Advisory  Note  for  the  People's  Republic  of 
China:  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  in  the 
I'eople's  Republic  of  China  of  sihcon  and 
compounds,  as  follows: 

(a)  Monocrystalline  silicon,  N-type.  crystal 
orientation  1-1-1  with  a  resistivity  not 
exceeding  100  ohm.cm: 

(b)  Monocrystalline  silicon,  P-type,  crystal 
orientation  1-1-1  with  a  resistivity  not 
exceeding  5  ohm.cm: 

(c)  Polycrystalline  silicon; 

(d)  Compounds  used  in  the  synthesis  of 
polycrystalline  silicon. 

Dated:  November  13, 1987. 
Vincent  F.  DeCain. 

Deputy  Assistant  Secretary  for  Export 
A  dministration. 
|FR  Doc.  87-26570  Filed  11-17-87;  8:45  am) 

B:UJMG  code  3S10-OT-« 


15  CFR  Parts  374  and  375 
(Docket  No.  71011-7211] 


Establishment  of  Import  Certificate/ 
Delivery  Verification  Procedure  for 
Finland  and  Ireland 

agency:  Export  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Final  rule. 

summary:  Export  Administration 
requires  a  foreign  importer  to  file  an 
Import  Certificate  (IC)  in  support  of 
certain  individual  export  license 
applications.  The  IC  is  required  in 
support  of  those  applications  to  export 
certain  commodities  controlled  for 
national  security  reasons  to  specified 
destinations.  The  conunodities  are 
identified  by  the  code  letter  "A" 
following  the  Export  Control  Commodity 
Number  on  the  Commodity  Control  List, 
a  listing  of  those  items  subject  to 


Department  of  Commerce  export 
controls.  By  issuing  an  IC,  the 
government  of  a  country  confirms  that  it 
will  exercise  legal  control  over  the 
disposal  of  those  commodities  covered 
by  the  IC  that  are  being  exported  to  that 
country. 

Export  Administration  also  requires  a 
Delivery  Verification  Certificate  (DV)  on 
a  selective  basis  as  described  in  15  CFR 
375.3(i).  By  issuing  a  DV,  the  government 
of  a  country  to  which  an  export  has 
been  made  confirms  that  the  exported 
commodities  have  either  entered  the 
export  jurisdiction  of  that  country  or  are 
otherwise  accounted  for  by  the  importer. 

The  new  documentation  practices 
adopted  by  Finland  and  the  Republic  of 
Ireland  warrant  inclusion  of  those 
countries  in  the  IC/DV  procedure.  The 
Irish  government  calls  its  IC  an  "End- 
Use  Import  Certificate."  The 
Government  of  Finland  made  changes  in 
its  Import  Certificate  and  its  Delivery 
Verification  Certificate  as  part  of  its 
effort  to  monitor  compliance  by  Finnish 
industry  with  the  trade  regulations  of 
other  countries. 

This  rule  amends  the  Export 
Administration  Regulations  by  adding 
Finland  and  Ireland  to  the  list  of 
countries  that  issue  Import  Certificates 
and  by  adding  the  names  and  addresses 
of  Finnish  and  Irish  authorities  to  the  list 
of  foreign  offices  that  administer  IC/DV 
systems. 

DATES:  This  rule  is  effective  (date  of 
publication).  In  accordance  with  15  CFR 
375.9(b)(2),  the  requirement  for 
submitting  the  Finish  Import  Certificate 
and  the  Irish  End-Use  Import  Certificate 
with  export  license  applications  will 
take  effect  on  January  4, 1988.  However, 
applications  will  be  accepted  if 
supported  by  either  a  Form  ITA-629P  or 
the  appropriate  IC  up  to  February  16, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  Spruell,  Country  Policy,  Export 
Administration.  Telephone:  (202)  377- 
3205. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  app.  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 


(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 
Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Written  comments  (six  copies) 
should  be  submitted  to:  Joan  Maguire, 
Regulations  Branch,  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C), 
or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
C04(a)  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  The  Import  Certificate  and  Delivery 
Verification  (IC/DV)  requirement  set 
forth  in  Part  375  supersedes  the 
requirement  for  Form  ITA-629P, 
Statement  by  Ultimate  Consignee  and 
Purchaser  (approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0625-0136)  to  accompany 
license  applications  for  exports  and 
reexports  to  Finland  and  Ireland.  The 
Import  Certificate  and  Delivery 
Verification  are  issued  by  the 
Governments  of  Finland  and  Ireland  and 
do  not  constitute  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  e/se?.). 

List  of  Subjects  in  15  CFR  Parts  374  and 

375 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Parts  374  and  375  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  368-399)  are  amended  to  read 
as  follows: 

1.  The  authority  citations  for  15  CFR 
Parts  374  and  375  continue  to  read  as 
follows: 

Authority:  Pub.  L.  9t^72,  93  Stat  503  (50 
U.S.C.  app.  2401  et seq),  as  amended  by  Pub. 
L  97-145  of  December  29, 1981,  and  by  Pub.  L. 
99-64  of  luiy  12. 1985;  and  E.0. 12525  of  July 
12, 1985  (50  FR  28757,  July  16, 1985). 


PART  374-{  AMENDED] 

§374.3    [Amended] 

2.  In  §  374.3,  paragraph  (c)(l)(ii)  is 
amended  by  adding  the  worids  ".  a 
Finnish  Import  Certificate,  an  Irish  End- 
Use  Import  Certificate"  between  the 
words  "a  Singapore  Import  and  Delivery 
Verification  Certificate"  and  "or  an 
Indian  Import  License"  in  the  second 
sentence. 

PART  375— [AMENDED] 

§375.1    [Amended] 

3.  The  table  in  S  375.1  is  amended  by 
adding  "Finland."  between  "Federal 
Republic  of  Germany,"  and  "France," 
and  by  adding  "Ireland.  Republic  of." 
between  "Hong  Kong."  and  "Italy." 
under  the  column  titled  "and  the  country 
of  destination  is:". 

4.  In  §  375.3.  paragraphs  (b)  and  {c)(l) 
are  revised  to  read  as  follows: 

§375.3    International  Import  certificate  and 
delivery  verification  certificate. 

*        •        ♦        *        • 

(b)  Destinations.  The  following 
country  destinations  are  subject  to  the 
International  Import  Certificate/ 
Delivery  Verification  Certificate  System 
requirements.* 

Austria 

Belgium 

Denmark 

Finland 

France 

Germany.  Federal  Republic  of  (including 

West  Berlin) 
Greece 
Hong  Kong  (see  §  375.3(c)(3)  of  this 

section) 
Ireland.  Republic  of 
Italy 
Japan 

Luxembourg 
Netherlands 
Norway 
Portugal 
Singapore 
Spain 
Turkey 
United  Kingdom 

(See  Supplement  No.  1  to  this  Part  375 
for  the  list  of  addresses  in  the  above 
country  destinations  where  foreign 
importers  may  obtain  International 
Import  Certificates.)  The  provisions  of 
this  §  375.3  do  not  apply  to  any  overseas 
territories  of  the  above  destinations 
unless  specifically  listed. 

(c)  Documentation  provisions — (1) 
Terms  used.  As  used  in  this  §  375.3,  the 


'  See  J375.4  for  Swiss  Blue  Import  Certificate 
requirements,  {  375.5  for  Yugoslav  End-Use 
Certificate  requirements.  S  375.6  for  People's 
Republic  of  China  End-Use  Certificate  requirements, 
and  {  375.7  for  Indian  Import  License  requirements. 


terms  "International  Import  Certificate," 
"Delivery  Verification  Certificate." 
"Entrance  Verification  Certificate." 
"Hong  Kong  Import  License."  "Irish  End- 
Use  Import  Certificate."  "Landing 
Certificate."  and  "Singapore  Import  and 
Delivery  Verification  Certificate,"  refer 
to  the  documents  issued  by  governments 
of  the  countries  listed  in  §  375.3(b) 
above  to  importers  in  such  countries  and 
are  equivalent  documents  for  Form  ITA- 
645P/ATF-4522/DSP-53.  International 
Import  Certificate,  and  Form  ITA-647P, 
U.S.  Delivery  Verification  Certificate 
issued  to  U.S.  importers  (see  §§  368.2 
and  368.3). 
***** 

Supplement  No.  1 — (Amended] 

5.  Supplement  No.  1  to  Part  375  is 
amended  by  inserting  the  following 
information  in  alphabetical  order  by 
country: 

A.  Under  the  column  heading 
"Country",  insert  "Finland"  and 
"Ireland.  Republic  of; 

B.  Under  the  column  heading  "IC/DV 
Authorities",  insert  "Hensingin 
Piiritullikamari,  Kanavakatu  6  (or  P.O. 
Box  168)  00161  Helsinki"  opposite 
"Finland"  and  "Department  of  Industry. 
Trade.  Commerce  and  Tourism, 
Frederick  House.  South  Frederick  Street, 
Dublin  2"  opposite  "Ireland". 

C.  Under  the  column  heading  "System 
administered",  insert  "IC/DV"  for  both 
Finland  and  Ireland. 

Dated:  November  13, 1987. 

Vincent  F.  DeCain, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  87-26569  Filed  ll-17-87;8:45am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[T.D.  ATF-261;  Notice  No.  632] 

Sierra  Foottiills  Viticulturai  Area 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 
action:  Treasury  decision,  final  rule. 

summary:  This  final  rule  establishes  in 
the  foothills  of  the  Sierra  Nevadas  in 
north-central  CaUfomia  an  American 
viticultiu-al  area  known  by  the 
appellation  "Sierra  Foothills." 

'The  use  of  the  name  of  an  approved 
viticulturai  area  as  an  appellation  of 
origin  in  the  labeling  and  advertising  of 
wine  allows  the  proprietor  of  a  winery 


to  designate  the  area  as  the  locale  in 
which  grapes  used  in  the  production  of  a 
wine  are  grown  and  enables  the 
consumer  to  identify  and  to  differentiate 
between  that  wine  and  other  wines 
offered  at  retail. 

EFFECTIVE  DATE:  December  18. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Breen,  Coordinator,  FAA, 
Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  Ariel 
Rios  Federal  Building,  Room  6237. 
Washington.  DC  20226,  Telephone:  (202) 
566-7626. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672. 
54624)  revising  regulations  in  Title  27, 
Code  of  Federal  Regulations,  Part  4. 
These  regulations  allow  the 
establishment  of  definite  American 
viticultiu'al  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticulturai  area  to  be  used  as  an 
appellation  of  origin  in  the  labeling  and 
advertising  of  wine.  On  October  2, 1979, 
ATF  published  Treasury  Decision  ATF- 
60  (44  FR  56692)  which  added  to  Title  27 
a  new  Part  9  providing  for  the  listing  of 
approved  American  viticulturai  areas. 

Section  4.25a(e)(l)  of  Title  27.  Code  of 
Federal  Regulations,  Part  4.  defines  an 
American  viticulturai  area  as  a 
delimited  grape  growing  region 
distinguishable  by  geographical 
features.  Section  4.25a(e)(2),  outlines  the 
procedure  for  proposing  an  American 
viticulturai  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticulturai  area. 
The  petition  shall  include — 

(a)  Evidence  that  the  name  of  the 
proposed  viticulturai  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticulturai  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticulturai  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundary  of  the  proposed  viticulturai 
area,  based  on  features  which  can  be 
found  on  United  States  Geological 
Survey  (U.S.G.S.)  maps  of  the  largest 
applicable  scale;  and, 

(e)  A  copy  (or  copies)  of  the 
appropriate  U.S.G.S.  map(s)  with  the 
proposed  boundary  prominently 
marked. 


BEST  COPY  AVAILABLE 
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Petition 

By  letter  dated  July  8, 1985,  the  Sierra 
Foothills  Winery  Association  of 
Somerset,  California,  Tiled  a  petition  for 
the  establishment  of  a  "Sierra  Foothills" 
viticultural  area  in  portions  of  the 
counties  of  Nevada,  Placer,  El  Dorado, 
Amador,  Calaveras,  Tuolumne  and 
Mariposa. 

The  petition  covered  portions  of  seven 
of  the  twelve  California  counties  which 
lie  in  the  foothills  "belt"  of  the  Sierra 
Nevadas,  an  interior  range  that  extends 
about  360  miles  in  a  northwest  to  . 
southeast  orientation  from  Mt.  Lassen  to 
Walker  Pass  near  Bakersfield.  The 
petitioned  area  is  approximately  160 
miles  long  and  lies  40  miles  to  the  east 
of  Sacramento.  I 

Notice  of  Proposed  Rulemaking 

After  reviewing  the  petition  and 
additional  data  requested  from  the 
petitioner,  ATF  proposed  in  Notice  No. 
632,  published  in  the  Federal  Register  of 
May  26, 1987  (52  FR 19531),  that  the 
northern  leg  of  the  boundary  for  the 
petitioned  area  be  extended  to  include 
the  foothills  in  Yuba  County,  thereby 
increasing  the  length  of  the  viticultural 
area  to  170  miles.  In  the  "Public 
Participation"  section  of  the  preamble  to 
Notice  No.  632,  ATF  sought  comment 
regarding  this  revision  of  the  boundary 
as  well  as  additional  documentation  to 
support  the  inclusion  of  Mariposa 
County,  the  southernmost  county  of  the 
eight  counties  listed  in  the  proposal- 
Public  Comment 

During  a  60-day  comment  period 
which  closed  on  July  27, 1987,  ATF 
received  four  comments  to  Notice  No. 
632.  Three  commenters  supported  the 
proposal;  one  commenter  opposed  the 
inclusion  of  the  foothills  of  Yuba  County 
within  the  boundary  of  the  proposed 
viticultural  area. 

Comment  No.  1:  George  P. 
Radanovich,  proprietor  of  Radanovich 
Vineyards  and  Winery,  presently  the 
only  bonded  winery  in  Mariposa 
County,  expressed  support  for  the 
inclusion  of  the  portion  of  Mariposa 
County  as  proposed  in  the  notice  and 
stated  that  wine  grapes  were  first 
planted  in  this  county  in  1982. 

Comment  No.  2:  Mr.  James  R.  Bryant, 
an  officer  of  Renaissance  Vineyard  & 
Winery,  Incorporated,  and  the  petitioner 
for  the  North  Yuba  viticultural  area 
which  ATF  established  in  1985  in  the 
middle  and  upper  foothills  of  Yuba 
County.  California,  opposed  ATF's 
proposal  to  include  the  foothills  land  in 
Yuba  County.  Mr.  Bryant  expressed  the 
concern  that  the  establishment  of  "one 
catch-all  viticultural  area  *  *  *  would 


only  serve  to  diminish  the  value  of  the 
designation  of  specific  areas."  Mr. 
Bryant  based  his  objection  on  the  beliefs 
that  Yuba  County  lacks  recognition  as 
being  a  part  of  the  "Sierra  Foothills" 
appellation  and  has  physical  features ' 
which  are  distinct  from  the  other  seven 
counties. 

Comment  No.  3:  The  third  comment 
was  filed  by  Michael  F.  McCartney  of 
Fremont,  California,  "a  consumer  and 
amateur  winemaker  who  has  followed 
the  Sierra  Foothills  as  a  wine  growing 
area  since  the  middle  1960's."  Writing  in 
support  of  the  proposal,  Mr.  McCartney 
notes  that  "the  appellation  is  long 
overdue  for  an  area  with  a  distinct 
viticultural  history,  climate,  geology  and 
soils,  which  produces  wines  quite 
distinct  from  the  Central  Valley."  This 
commenter  supports  the  proposed 
boundary  and,  specifically,  "ATFs 
northern  extension  to  include  the  North 
Yuba  area."  Mr.  McCartney  notes  that 
"the  Sierra  Foothills  appellation  should 
be  more  of  an  inclusive  'umbrella,' 
similar  to  North  Coast  or  Central 
Coast." 

Comment  No.  4:  The  fourth  comment 
was  filed  by  Alan  L  Ghirardelli,  of 
Linden,  California.  Mr.  Ghirardelli's 
family  has  owned  and  operated  a 
winegrape  vineyard  in  Calaveras 
County  for  nearly  90  years.  Mr. 
Ghirardelli  expressed  full  support  for. 
the  proposal  and  hoped  that 
"consideration  would  be  given  to 
designating  more  localized  appellations 
within  the  Sierra  Foothills  area." 

Consideration  of  Conunents 

North  Leg  of  Boundary 

With  regard  to  the  proposal  to  include 
the  foothills  in  Yuba  County  in  the 
Sierra  Foothills  viticultural  area,  ATF 
notes  that  although  none  of  the 
groupings  by  the  various  entities  cited  in 
the  petition  and  in  the  comment  by  Mr. 
Bryant  includes  Yuba  County  in  the   ' 
appellation  "Sierra  Foothills",  no  two 
can  agree  as  to  which  grouping  of 
counties  represents  the  "Sierra 
Foothills"  region.  For  example,  Mr. 
Bryant  cited  a  tour  guide  which  placed 
Modoc  County  under  this  appellation  in 
spite  of  the  fact  that  Modoc  County  lies 
55  miles  north  of  Mt.  Lassen  which  is 
considered  to  be  the  northern  terminus 
of  the  Sierra  Nevadas. 

ATF  attributes  the  omission  of  the 
foothills  in  Yuba  County  from  the 
petition  to  the  fact  that  the 
reestablishment  of  viticulture  in  the 
foothills  of  Yuba  County  is  a  relatively 
recent  event.  Although  wine  grapes 
were  planted  in  the  foothills  of  Yuba 
County  in  the  1850'8  and  1,000  acres 
were  dedicated  to  wine  grapes  by  1930, 


as  a  consequence  of  National 
Prohibition,  the  vineyard*  were  replaced 
by  orchards  of  peaches  and  prunes. 
After  repeal  in  the  mid-1930'8,  wine 
grape  growing  resurged  in  the  valley 
lowlands.  The  viticulture  in  Yuba 
County  has  been  associated  with  the 
Sacramento  Valley  because  from  the 
mid-1930's  to  the  early  1980's  wine 
grapes  were  not  being  cultivated  in  the 
foothills  of  Yuba  County. 

Mr.  Bryant's  objections  to  the 
inclusion  of  the  foothills  of  Yuba  County 
within  the  boundary  of  the  proposed 
Sierra  Foothills  viticultural  area  are 
based  upon  the  belief  that  the  foothills 
in  Yuba  County  lack  recognition  as 
being  a  part  of  the  Sierra  Foothills  and 
have  physical  features  which  are 
distinct  from  those  of  the  seven  other 
Sierra  Foothills  counties.  ATF,  in 
applying  the  criteria  prescribed  in 
§  4.25a(e](2),  finds  that  the  foothills  of 
Yuba  County  are  known  as  being  part  of 
the  same  Sierra  Foothills  which  are 
contained  in  the  seven  other  coimties  in 
the  proposed  area.  Further,  ATF  finds 
that  the  foothills  in  Yuba  County  share 
the  same  history  with  the  seven  other 
counties  and  that  the  physical  features 
of  the  Sierra  Foothills,  i.e.,  soils,  climate, 
topography,  etc.,  clearly  show  the 
extension  of  the  Sierra  Foothills  as  far 
north  as  Yuba  County. 

The  "Sierra  Foothills"  petition  covers 
land  as  low  in  elevation  as  500  feet 
above  sea  level,  e.g.,  Jackson  Valley  and 
Auburn  Ravine,  and  land  as  high  in 
elevation  as  3,500  feet  above  sea  level  in 
Mariposa  County.  In  comparison  with 
the  North  Yuba  viticultural  area  which 
ranges  in  elevation  from  1,000  to  2,000 
feet  above  sea  level,  the  Sierra  Foothills 
viticultural  area  fully  encompasses  the 
range  in  elevation  for  the  North  Yuba 
viticultural  area. 

ATF,  therefore,  finds  that  in  applying 
the  criteria  prescribed  in  §  4.25a(e)(2), 
the  foothills  of  Yuba  County  should  be 
included  within  the  boundary  of  the  new 
Sierra  Foothills  viticultural  area. 

South  Leg  of  Boundary 

The  data  furnished  by  the  petitioner 
supports  the  inclusion  of  some  portion  of 
Mariposa  County  in  the  Sierra  Foothills 
viticultural  area.  Due  to  its  topography, 
specifically,  a  more  rapid  transition  in 
elevation  from  the  lowlands  of  the 
Sacramento  Valley  to  the  uplands  in 
Sierra  National  Forest  and 
discontinuous  "poolings"  of  foothills 
soils,  the  foothills  "belt"  in  Mariposa 
County  is  more  compressed  and  lacks 
the  continuity  of  soils  common  to  the 
foothills  of  the  other  seven  counties. 

During  the  comment  period,  ATF 
sought  additional  data  to  support  the 
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inclusion  of  the  portion  of  Mariposa 
County  proposed  in  Notice  No.  632 
within  the  Sierra  Foothills  boundary. 
Based  upon  a  review  of  the  entire 
record,  ATF  finds  that  in  applying  the 
criteria  prescribed  in  §  4.25a(e)(2),  the 
foothills  of  Mariposa  County  should  also 
be  included  in  the  proposed  viticultural 
area  and  that  the  southern  extension  of 
the  foothills  of  Mariposa  County 
adequately  defines  Uie  southernmost  leg 
of  the  boundary  of  the  Sierra  Foothills 
viticultural  area.  Although  there  is  a 
break  in  the  continuity  of  foothills  soils 
within  Mariposa  County,  ATF  finds  that 
the  foothills  in  Mariposa  County  have 
physical  featiu^s,  including  soils,  which 
are  generally  similar  to  those  of  the 
seven  other  more  northerly  counties 
proposed  in  the  notice.  Hiese  findings 
are  also  based  on  the  fact  that  the 
foothills  in  Mariposa  County,  as 
discussed  in  the  notice,  are  a  southerly 
extension  of  the  same  Sierra  Foothills 
contained  in  the  seven  other  counties  in 
the  proposed  area  and  that  all  ei^t 
counties  share  a  common  history. 

Final  Rule 

The  boundary  of  the  Sierra  Foothills 
viticultural  area,  as  proposed  by  ATF  in 
Notice  No.  632  and  retained  in  this  final 
rule,  encompasses  the  foothills  "belt"  of 
the  Sierra  Nevadas  in  the  eight  coimties 
of  Yuba,  Nevada,  Placer,  El  Dorado. 
Amador,  Calaveras,  Tuolumne  and 
Mariposa  in  the  State  of  California.  The 
viticultural  area  includes  the  lower, 
middle  and  upper  foothills  in  the 
foothills  "belt",  a  region  that  narrows  to 
the  northwest  in  Yuba  County  and  to  the 
southeast  in  Mariposa  County. 

The  boundary  of  the  viticultural  area 
encompasses  approximately  4,200 
square  miles  of  2.6  million  acres.  The 
length  is  approximately  170  miles  from 
Yuba  County  to  Mariposa  County. 

Within  the  area  there  are 
approximately  150  vineyards  totaling 
3,000  acres  planted  in  wind  grapes,  35 
premises  registered  for  the  production  of 
wine  and  the  approved  American 
viticultural  areas  of  "North  Yuba".  "El 
Dorado",  "California  Shenandoah 
Valley"  and  "Fiddletown." 

Distinguishing  Characteristics 

The  characteristics  which  distinguish 
the  Sierra  Foothills  viticultural  area 
from  surrounding  areas  are  discussed  at 
length  in  the  preamble  of  Notice  No.  632 
but  are  summarized  as  follows: 

(1)  Name  (viticulture  found 
geographically  in  the  foothills  "belt"  of 
the  Sierra  Nevadas); 

(2)  History  (origins  dating  to  the  Gold 
Rush  of  1849): 

(3)  Geology,  topography,  elevation 
and  soils  (the  region  is  part  of  the  Sierra 


Nevada  geomorphic  province,  with 
different  geology  and  soils  than  the 
Great  Valley  province  and  the  High 
Sierras);  and, 

(4)  Climate,  rainfall  and  temperature 
(the  region  has  warm  summer  days  and 
cool  nights,  with  lower  temperatures 
and  higher  rainfall  than  the  Central 
Valley  and  higher  temperatures  and 
lower  rainfall  than  the  mountainous 
uplands  of  the  Sierra  Nevadas). 

Boundary 

The  boundary  of  the  Sierra  Foothills 
viticultural  area  may  be  found  on  four 
United  States  Geological  Survey  maps 
scale  1:250,000.  The  boundary  is 
described  in  S  9.120. 

Miscellaneous 

With  the  pubUcation  of  this  final  rule, 
ATF  recognizes  the  Sierra  Foothills 
viticultural  area  as  being  distinct  from 
neighboring  and  other  areas.  However, 
this  action  is  not  an  endorsement  of  the 
quality  of  wines  produced  from  grapes 
grown  in  this  area  and  any  commercial 
advantage  gained  by  wine  producers 
comes  only  through  consumer 
acceptance  of  such  wines  in  the 
marketplace. 

Executive  Order  12291 

It  has  been  determined  that  this  final 
rule  is  not  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291  of 
February  17, 1981,  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  it  will  not  result  in 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603  and  604)  are  not  applicable 
since  this  final  rule  witll  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
final  rule  will  not  impose,  or  otherwise 
cause,  a  significant  increase  in 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities.  The  final  rule 
is  not  expected  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 


Regulatory  Flexibility  Act  (5  U.S.C. 
605(b])  that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511,  44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  1320.  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 

Drafting  Information 

The  author  of  this  document  is 
Michael  J.  Breen,  FAA,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultural  areas.  Wine. 

Authority 

Title  27,  Code  of  Federal  Regulations, 
Part  9,  American  Viticultural  Areas,  is 
amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation  for 
Part  9  continues  to  read  as  follows: 
Authority:  27  U.S.C.  205. 

Par.  2.  The  Table  of  Contents  in 
Subpart  C  is  amended  to  add  the  title  of 
§  9.120  to  read  as  follows: 

Subpart  C— Approved  American  Viticultural 
Areas 

Sec. 

***** 

9.120    Sierra  Foothills. 

Par.  3.  Subpart  C  is  amended  by 
adding  §  9.120.  As  amended.  Subpart  C 
reads  as  follows: 

Subpart  0— Approved  American 
Viticultural  Areas 


§9.120    Sierra  Foothills. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Sierra 
Foothills." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Sierra  Foothills  viticultural  area  are 
four  U.S.G.S.  topographical  maps  of  the 
1:250,000  scale: 

(1)  "Chico"  (NJ  lQ-3),  edition  of  1958, 
revised  1970. 

(2)  "Sacramento"  (NJ  10-6),  edition  of 
1957  revised  1970. 

(3)  "San  Jose'  (NJ  10-9).  edition  of 
1962,  revised  1969. 
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(4)  "Mariposa"  (NJ 11-7).  edition  of 
1957.  revised  1970. 

(c)  Boundary.  The  Sierra  Foothills 
viticultural  area  is  located  in  portions  of 
the  counties  of  Yuba,  Nevada,  Placer,  El 
Dorado,  Amador,  Calaveras,  Tuolumne 
and  Mariposa,  in  the  State  of  California. 
The  boundary  is  as  follows: 

(1)  Beginning  on  the  "Chico"  map  at 
the  point  of  intersection  of  the  north 
border  of  T(own8hip)  18  N(orth),  R(ange) 
6  E(ast),  with  S.  Honcut  Creek  the 
boundary  proceeds  approximately  3.5 
miles,  in  a  generally  south  and 
southwesterly  direction,  along  the 
eastern  bank  of  S.  Honcut  Creek  to  the 
point  where  S.  Honcut  Creek  meets  the 
western  border  of  T.  18  N..  R.  6  E.; 

(2)  Then  south,  approximately  15 
miles,  along  the  western  borders  of  T.  18 
N.,  T.  17  N.,  and  T.  16  N.  in  R.  6  E.,  to  the 
point  where  the  western  border  of  T.  16 
N.,  R.  6  E.  meets  the  northernmost 
perimeter  of  Beale  Air  Force  Base  in  the 
southwestern  comer  of  T.  16  N.,  R.  6  E.; 

(3)  Then  east,  south  and  west  along 
the  perimeter  of  Beale  Air  Force  Base  to 
the  point  where  the  perimeter  of  Beale 
Air  Force  Base  intersects  the  western 
border  of  R.  7  E.  in  T.  14  N.; 

(4)  Then  south,  approximately  24 
miles,  along  the  western  borders  of  T.  14 
N..  T.  13  N.,  T.  12  N.,  and  T.  11  N.  in  R.  7 
E.,  to  the  southwestern  comer  of  T.  11 
N.,  R.  7  E.  (see  "Sacramento"  map); 

(5)  Then  east,  approximately  six 
miles,  along  the  south  border  of  T.  11  N., 
R.  7  E.,  to  the  southeastem  comer  of  T. 
11  N..  R.  7  E.; 

(6)  Then  in  a  south  southeasterly 
direction,  in  a  straight  line, 
approximately  three  miles,  to  the 
northeastemmost  comer  of  Sacramento 
County  in  T.  10  N.,  R.  8  E.; 

(7)  Then  continuing  in  a  south 
southeasterly  direction,  in  a  straight 
line,  along  the  Sacramento  County — ^El 
Dorado  County  line,  approximately  15 
miles,  to  the  point  where  the  county  line 
meets  the  Cosumnes  River  in  the 
southwestern  comer  of  T.  8  N.,  R.  9  E.; 

(8)  Then  south,  in  a  straight  line, 
approximately  14.1  miles,  along  the 
Sacramento  County — Amador  County 
line,  to  the  point  where  the  county  line 
meets  Dry  Creek  in  the  northwestern 
comer  of  T.  5  N.,  R.  9  E.; 

(9)  Then  in  a  south  southeasterly 
direction,  in  a  stright  line,  approximately 
5.4  miles,  along  the  San  Joaquin 
County — Amador  County  line,  to  the 
point  where  the  Mokelumne  River  forms 
the  Amador  County — Calaveras  County 
line  in  T.  4  N..  R.  9  E.; 

(10)  Then  continuing  in  a  south 
southeasterly  direction,  in  a  straight 
line,  approximately  10.4  miles,  along  the 
San  Joaquin  County-Calaveras  County 
line,  to  the  point  where  the  power  line 


meets  the  western  border  of  T.  3  N.,  R. 
10  E.; 

(11)  Then  in  a  southeasterly  direction, 
in  a  straight  line,  approximately  22.4 
miles,  along  the  Calaveras  Coimty- 
Stanislaus  County  line  to  the  point 
where  the  county  line  meets  the 
Stanislaus  River  in  T.  1  S..  R.  12  E.  (see 
"San  Jose"  map); 

(12)  Then  in  a  southeasterly  direction, 
in  a  straight  line,  approximately  20 
miles,  along  the  Tuolumne  County- 
Stanislaus  County  line  to  the  point 
where  the  county  lines  of  Tuolumne,    . 
Mariposa,  Stanislaus  and  Merced 
counties  meet  in  the  southeast  comer  of 
T.  3  S.,  R.  14  E.: 

(13)  Then  continuing  along  the 
Mariposa  County-Merced  County  line  in 
a  generally  southeasteriy  direction, 
approximately  37  miles,  to  the  point 
where  the  coimty  lines  of  Mariposa. 
Merced  and  Madera  counties  meet  in 
the  northwestern  comer  of  T.  9  S,  R.  18 
E.; 

(14)  Then  northeasterly  in  a  straight 
line,  approximately  23  miles,  along  the 
Mariposa  County-Merced  County  line  to 
the  point,  approximately  one  mile  west 
of  Miami  Mountain,  where  the  Mariposa 
County-Merced  County  hne  meets  the 
western  border  of  the  boundary  of  the 
Sierra  National  Forest  in  T.  6S.  R.  20  E. 
(see  "Mariposa"  map); 

(15)  Then  in  a  generally  northerly  and 
westerly  direction,  along  the  western 
borders  of  the  Sierra  and  Stanislaus 
National  Forests  in  Mariposa  County 
(see  "San  Jose"  map); 

(16)  Then  in  a  generally  northerly  and 
westerly  direction,  along  the  western 
border  of  the  Stanislaus  National  Forest 
in  Tuolumne  County  (see  "Sacramento" 
map); 

(17)  Then  In  a  generally  northerly  and 
westerly  direction,  along  the  western 
border  of  the  Stanislaus  National  Forest 
in  Calaveras  and  Amador  counties; 

(18)  Then  in  a  generally  northerly  and 
westerly  direction,  along  the  western 
border  of  the  El  Dorado  National  Forest 
in  Amador.  El  Dorado  and  Placer 
counties  (see  "Chico"  map); 

(19)  Then  in  a  generally  northerly  and 
westerly  direction,  along  the  western 
border  of  the  Tahoe  National  Forest  in 
Placer,  Nevada  and  Yuba  counties  to  the 
point  south  of  Ruef  Hill  where  the 
westem  border  of  the  Tahoe  National 
Forest  intersects  the  northeast  comer  of 
T.  18  N.,  R.  8  E.; 

(20)  Then  west,  approximately  five 
miles,  along  the  north  border  of  T.  18  N.. 
R.  6  E..  to  the  point  of  beginning. 


Signed:  October  2, 1987. 
W.  T.  Drake. 
Acting  Director. 

Approved:  October  3a  1987. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory, 
Trade  and  Tariff  Enforcement). 
[PR  Doc.  87-26535  Filed  11-17-87;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD7-e7-18] 

DrawtMidge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  South 
Carolina 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  the  South 
Carolina  Department  of  Highways  and 
Public  Transportation,  the  Coast  Guard 
is  modifying  regulations  governing  the 
Lady's  Island  drawbridge  at  Beaufort  by 
permitting  the  number  of  openings  to  be 
limited  during  certain  periods.  This 
change  is  being  made  because  of 
complaints  about  highway  traffic  delays. 
This  action  will  acconunodate  the 
current  needs  of  vehicular  traffic  and 
still  provide  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  December  18. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Walt  Paskowsky.  telephone  (305) 
536-4103. 

SUPPLEMENTARY  INFORMATION:  On  July 
27. 1987.  the  Coast  Guard  published 
proposed  mle  (52  FR  28018)  conceming 
this  amendment.  The  Commander. 
Seventh  Coast  Guard  District,  also 
published  the  proposal  as  a  Public 
Notice  dated  August  10, 1987.  In  each 
notice,  interested  persons  were  given 
until  September  10. 1987.  to  submit 
comments. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Mr  Walt  Paskowsky.  Bridge 
Administration  Specialist,  project 
officer,  and  Lieutenant  Commander  S.T. 
Fuger,  Jr..  project  attorney. 

Discussion  of  Comments 

Seventeen  comments  were  received. 
All  supported  some  version  of  the 
original  proposal  of  the  highway 
department  to  close  the  bridge  to 
navigation  from  7  a.m.  to  9  a.m.  and  4 


p.m.  to  6  p.m.  and  to  open  the  bridge  at 
20  miimte  intervals  from  9  a.m.  to  4  p.m. 
Monday  through  Saturday  year  round. 
Bridgetender  logs  show  the  bridge  opens 
an  average  of  less  than  once  per  hour 
with  a  high  percentage  of  these  openings 
for  tugs  with  tows  and  Government 
vessels  which  are  exempt  from  closiu-e 
restrictions.  Requiring  all  other  vessels 
transiting  the  Intracoastal  Waterway  to 
wait  up  to  two  hours  for  passage  is 
considered  unduly  restrictive  and  not 
justified  by  available  waterway  and 
highway  traffic  data.  The  conwnents 
received  provided  no  additional 
information  upon  which  to  change  our 
recommendation.  We  believe  the 
proposed  mle  is  a  reasonable 
compromise  between  the  origmal 
request  iroia  the  higinvay  department 
and  the  needs  of  navigation  on  the 
Intracoastal  Waterway.  The  final 
regulation  is  unchanged  from  the 
proposed  rule  published  on  July  27. 1987. 

Econonuc  Assessment  and  Certilication 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  imnecessary.  We  conclude 
this  because  the  regulations  exempt  tugs 
with  tows.  Since  the  economic  impact  of 
these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

2.  Section  117.911(f)  is  revised  to  read 
as  follows: 

§  1 17.91 1    Atlantic  Intracoastal  Waterway 
from  Little  River  to  Savannah  River. 
*        •        *        •        * 

(f)  Lady's  Island  bridge,  across  the 
Beaufort  River,  mile  536.0  at  Beaufort. 
The  draw  shall  open  on  signal,  except 
that  from  7  a.m.  to  9  a.m.  and  4  p.m.  to  6 


p.m.  Monday  throu^  Saturday,  except 
Federal  holidays,  the  draw  need  open 
only  on  the  hour.  During  the  months  of 
April,  May,  June,  September,  October 
and  November,  from  9  a.m.  to  4  p.m., 
Monday  through  Saturday,  except 
Federal  holidays,  the  draw  need  open 
only  on  the  hour,  20  minutes  after  the 
hour  and  40  minutes  after  the  hour. 

Dated:  Noveiiit>er  2, 1987. 
H.B.  Thorsen, 

Rear  Admiral,  U.S.  Coast  Gaard,  Commander, 
Seventh  Coast  Guard  District. 
[FR  Doc.  87-28609  Filed  11-17-87;  8:45  am] 
aaiMQ  CODE  4t10-M-M 


33  CFR  Part  165 
[CG0»46-56] 

Security  Zone;  New  London  Harbor, 
CT,  Boundary  Correction 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  mle;  correction. 

SUMMARY:  Coast  Guard  is  correcting  an 
error  in  the  description  of  the  boundary 
for  security  zone  "A"  New  London 
Harbor  which  appeared  in  the  Federal 
Register  on  May  7, 1987  (52  FR  17295). 
FOR  FURTHER  INFORMATION  CONTACT 
LCDR  James  Rutkovsky  at  (203)  442- 
4471. 

SUPPLEMENTARY  INFORMATION:  The 

Coast  Guard  promulgated  regulations  on 
May  7, 1987  (52  FR  17295)  enlargmg 
security  zone  "A"  m  the  Thames  River. 
New  London  Harbor.  CT.  An  error  in  the 
description  of  the  boundary  is  corrected 
by  this  notice. 

In  mle  document  87-10395  beginning 
on  page  17295  m  the  issue  of  Thursday. 
May  7. 1987.  make  the  following 
correction: 

§165.302    [Corrected] 

On  page  17296.  at  §  165.302(a)(1)  line 
9,  change  "41  21'  42"  N"  to  read  "41  21' 
43.5'  N." 

Dated:  November  13. 1987. 
T.H.  CoUins, 

Commander,  U.S.  Coast  Guard,  Captain  of  the 

Port,  New  Haven,  Connecticut. 

[FR  Doc.  87-26612  Filed  11-17-87;  8:45  am] 

BtLUNG  CODE  4»10-14-M 


33  CFR  Part  165 

[COTP  Port  Arthur,  Texas  Reg.  87-04] 

Security  Zone  Regulations;  Port  of 
Beaumont,  TX,  and  Sabine  Neches 
Waterway 

agency:  Coast  Guard,  DOT. 
ACTION:  Emergency  mle. 


summary:  The  Coast  Guard  is 
establishmg  a  Security  Zone  within  the 
Port  of  Beaumont  and  around  the 
vessels  USNS  CAPELLA  and  USNS 
POLLUX.  The  zone  is  needed  to 
safeguard  the  port  and  the  vessels  Irom 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature.  Entry  into  this  Security  Zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  26  October  1987.  It 
terminates  on  26  November  1987  or 
unless  sooner  terminated  by  the  Coast 
Guard  Captain  of  the  Port. 
FOR  FURTHER  INFORMATION  CONTACT 
Commander  J.  L.  Robinson  at  (409)  724- 
4343. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C  553,  a  notice  of 
proposed  mlemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  public  interest  since 
immediate  action  is  needed  to  safeguard 
the  port  and  attending  vessels. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  B.  J.  Lambert,  Project  Officer  for 
the  Coast  Guard  Captain  of  the  Port,  and 
LCDR  J.  J.  Vallone,  Project  Attomey, 
Eighth  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulation 

The  evolution  requiring  this  regulation 
will  begin  on  or  about  26  October  1987. 
Establishing  this  Security  Zone  is 
essential  to  facilitating  REFORGER  87,  a 
joint  service  military  operation  which 
includes  a  military  equipment  offioad 
through  the  Port  of  Beaumont,  Texas. 
This  regulation  is  issued  pursuant  to  50 
U.S.C.  191  as  set  out  in  the  authority 
citation  for  all  of  Part  165. 

List  of  SubjecU  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regidation 

In  consideration  of  the  foregoing. 
Subpart  D  of  Part  165  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 
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AuUiorily:  33  U.S.C.  1225  and  1231:  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  lX)5-l(g). 
6.04-1.  6.04-6.  and  160.5. 

2.  A  new  §  165.T843  is  added  to  read 
as  follows: 

§165.T843    Security  Zone:  Port  of 
Beaumont,  Texas  and  Sat)ine  Necltes 
Waterway  In  ttie  vicinity  of  ttie  USNS 
vessels  CAPELLA  and  POLLUX. 

(a)  Location.  The  following  area  is  a 
Security  Zone:  Port  of  Beaumont  within 
its  fenced  limited  access  perimeter,  the 
Neches  River  immediately  adjacent  to 
this  area  and  2  miles  ahead  and  1  mile 
behind  these  vessels  as  they  transit  the 
Sabine  Neches  Waterway. 

(b)  Effective  Date.  This  regulation 
becomes  effective  on  26  October  1987.  It 
terminates  on  26  November  1987  or 
unless  sooner  terminated  by  the  Coast 
Guard  Captain  of  the  Port. 

(c)  Regulations:  (1)  In  accordance  with 
the  general  regulations  in  Part  165.23, 
entry  into  this  Security  Zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port. 

Dated:  October  20, 1987. 
T.  G.  McKinna. 

Captain.  USCG.  Captain  of  the  Port.  Port 

Arthur,  Texas. 

[FR  Doc.  87-26611  Filed  11-7-87:  8:45  am| 

BILUNG  COOe  M10-14-M 


DEPARTMENT  OF  DEFENSE 


Corps  of  Engineers,  Department  of 
the  Anny 

33  CFR  Part  240 
(ER  1165-2-291 

Water  Resources  Policies  and 
Auttiorities;  General  Credit  for  Flood 
Control 

agency:  Army  Corps  of  Engineers. 

UOD. 

action:  Final  rule. 

summary:  This  regulation  provides 
guidelines  and  procedures  for 
application  of  the  provisions  of  section 
104  of  Pub.  L.  99-662.  Those  provisions 
deal,  primarily,  with  the  giving  of  credit, 
for  flood  control  works  accomplished  by 
non-Federal  interests,  toward  local 
cooperation  that  would  otherwise  be 
required  in  connection  with  a  related 
Federal  flood  control  project  authorized 
to  be  implemented  by  the  Corps  of 
Engineers. 

EFFECTIVE  DATE:  November  18, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

David  Brouwer  or  Don  Rogers  at  (202) 
272-0123. 


SUPPLEMENTARY  INFORMATION: 
Background 

Subsection  104(a)  of  Pub.  L.  99-662 
specifies  that  the  guidelines  to  carry  out 
the  provisions  of  section  104  shall  be 
promulgated  after  notice  in  the  Federal 
Registger  and  opportunity  for  comment. 

A  Notice  of  Proposed  Rule  Making 
(NPRM)  regarding  this  rule  was 
published  in  the  Federal  Register  of 
Wednesday,  June  24. 1987  (52  FR 
23687).This  contained  the  complete  text 
of  the  proposed  Engineer  Regulation  to 
be  issued  by  the  Corps  of  Engineers  to 
promulgate  the  guidelines  under  which 
the  provisions  of  section  104  will  be 
carried  out,  and  afforded  a  sixty-day 
period  for  public  comment. 

Discussion  of  Comments  to  the  NPRM 

Fourteen  non-Federal  commenters 
responded  to  the  NPRM.  A  letter  was 
also  received,  after  the  period  provided 
for  comment,  from  the  IJnited  States 
Department  of  the  Interior.  Summarized 
comments  and  responses  are: 

Comment  #i;  Four  comments, 
referenced  to  240.4  and  240.6(e),  urged 
that  the  guidelines  make  provision  for 
allowing  credit,  against  the  project 
sponsor's  responsibilities  for  local 
cooperation,  for  the  costs  for  compatible 
works  accomplished  by  non-Federal 
interests,  sponsor  or  otherwise. 

Response:  In  the  final  rule,  additional 
language  has  been  incorporated  in  - 
240.6(e)  to  cover  the  point. 

Comment  #2;  Two  comments, 
referenced  to  240.4,  questioned  whether 
the  statement  that  credit  will  not  relieve 
the  project  sponsor  of  the  5  percent  cash 
contribution  requirement  means  5 
percent  of  total  project  costs  or  5 
percent  of  the  annual  amount  of 
construction  appropriations. 

Response:  It  means  5  percent  of  total 
project  costs.  The  details  of  timing  for 
provision  of  required  cash  contributions 
within  the  period  of  project  construction 
are  not  covered  in  these  guidelines — 
they  are  determined  for  each  project  as 
part  of  the  negotiations  for  the  related 
local  cooperation  agreement. 

Comment  #3.-  One  comment, 
referenced  to  240.4,  urged  that  the 
guidelines  contain  the  language  of  . 
section  104(b)  allowing  credits  for  local 
funds  spent  five  years  before  the  first 
obligation  of  Federal  funds  for  the 
reconnaissance  study  for  a  project. 

Response:  The  commenter  assumed 
that  this  language  was  applicable  to  a 
project  now  authorized,  but  this  is 
incorrect.  For  projects  now  authorized 
the  credit  limitation  is  set  by  the 
language  of  104(c)  and  104(d).  The 
language  in  104(b)  relates  to  proposed 
projects  and,  further,  only  to  the  costs 
and  benefits  for  past  local  works  that 


may  be  added  to  the  economic  analysis 
of  the  proposed  project — not  to  the  costs 
that  may  be  credited.  Credit  in 
connection  with  proposed  projects  is  set 
by  104(c) — only  for  local  works 
undertaken  after  the  end  of  the 
reconnaissance  study.  New  language 
has  been  incorporated  in  240.8(b)  to 
explicitly  state  this  limitation. 

Comment  #4.-  Two  comments, 
referenced  to  240.5.  stated  the 
commenters'  understanding  that 
Congress  intended  that  credit  be  given 
for  interim  protection  measures 
undertaken  by  local  interests. 

Response:  The  costs  for  interim 
measures,  to  the  extent  such  measures 
may  be  found  compatible  in  accordance 
with  the  guidelines,  are  eligible  for 
credit  consideration. 

Comment  #5.-  One  comment, 
referenced  to  240.6.  urged  that  the 
guidelines  be  modified  to  make  clear 
that  coastal  storm  damage  reduction 
projects  are  eligible  for  section  104 
credit  consideration. 

Response:  We  believe  that  it  was 
clearly  the  Congressional  intent  that  the 
provisions  of  section  104  were  to  apply, 
in  the  absence  of  specific  exception, 
solely  to  flood  control  projects  (so 
identified  in  the  authorization  process) 
and  flood  control  cost  sharing 
requirements.  For  several  projects 
authorized  in  Pub.  L.  99-662,  not 
characterized  as  flood  control  projects, 
the  authorization  language  made  the 
section  104  provisions  specifically 
applicable  to  them.  Language  has  been 
incorporated  in  204.6(a)  to  establish 
that,  other  than  for  such  specifically 
authorized  Congressional  exceptions, 
section  104  is  applicable  only  to 
authorized  "flood  control"  projects. 

Comment  #6/  Two  comments, 
referenced  to  240.6(b).  noted  that  this 
paragraph  refers  only  to  structures  and 
may  be  interpreted  to  exclude 
nonstructural  measures  from  credit 
consideration. 

Response:  Nonstructural  flood  control 
measures,  to  the  extent  such  measures 
may  be  found  compatible  in  accordance 
with  the  guidelines,  are  eligible  for 
credit  consideration.  The  240.6(b) 
wording  has  been  modified  to  remove 
any  implication  that  only  structural 
measures  would  qualify. 

Comment  *7;  One  comment, 
referenced  to  240.6(c)(1),  argued  that 
there  may  indeed  be  circumstances 
where  non-Federal  interests  would  want 
to  proceed  with  work  which  would  be  a 
useful  part  of  a  flood  control  project  but 
had  not  useful  purpose  of  its  own  until 
the  project  was  undertaken,  and  they 
should  not  be  denied  credit  for  such 


work  if  the  flood  control  project,  in  fact, 
were  ultimately  implemented. 

Response:  The  basic  intent  of  240.6(c) 
as  proposed  in  die  NPRM  was  to  avoid 
circumstances  where  non-Federal 
interests  would  have  made  an  unwise 
investment  decision  if  it  turned  out  the 
Federal  flood  control  project  was  never 
implemented.  We  agree,  however,  that 
they  should  receive  credit  consideration 
in  the  circumstances  envisioned  by  the 
commenter.  The  language  has  been 
modified  to  preserve  the  cautionary 
intent  but  to  not  absolutely  foreclose  the 
possibility  of  credit. 

Comment  #5.-  Two  comments, 
referenced  to  240.6(d)  and  240.7.  stated 
that  non-Federal  interests  should 
receive  credit  for  compatible  work  done 
between  the  date  of  Pub.  L.  99-662  and 
the  effective  date  of  these  guidelines. 

Response:  The  provisions  of  section 
104  do  not  specifically  provide  for 
crediting  of  compatible  work 
accomplished  in  this  period,  and 
additional  language  has  been  inserted  in 
240.4  to  so  indicate.  TTie  guidelines  are 
written,  however,  to  allow  credit  to  be 
given  for  compatible  work  accomplished 
after  the  date  of  the  Act  that  is  a 
continuation  of  work  started  prior  to 
that  date.  For  new  work  on  authorized 
projects  started  after  that  date.  non- 
Federal  interests  could  be  allowed 
credit  under  the  provisions  of  section 
215  of  the  Flood  Control  Act  of  1968.  but 
not  under  the  provisions  of  section  104, 
Pub.  L.  99^662.  The  sentence  in  240.8(d) 
of  the  NPRM  which  incorrectly  indicated 
that  section  104  credit  might  be  allowed 
for  new  work  on  an  authorized  project 
initiated  after  17  November  1986  and 
before  the  effective  date  of  this 
regulation  has  been  deleted  from  the 
final  rule.  Language  has  been  added  to 
240.8(b)  under  which,  for  projects  not 
yet  authorized,  credit  consideration  can 
be  given  to  new  work  initiated  in  this 
period. 

Comment  #9:  Two  commenters  made 
eight  comments,  referenced  to  240.6(e), 
240.6(f).  240.6  (i)  and  (j),  and  240.7(c), 
indicating  the  definition  of  compatible 
work  should  make  clear  that  such 
"woric"  includes  lands,  easements, 
rights-of-way.  relocations  and  disposal 
areas  (LERRD).  Another  commenter 
indicated  the  definition  should 
encompass  appraisals,  acquisition 
uniform  relocation  payments,  cultural 
investigations  and  mitigations  and 
environmental  mitigation  as  well  as 
construction. 

Response:  An  additional  sentence  has 
been  added  in  240i6(e)  to  indicate  that, 
where  flood  control  measures 
undertaken  l^  non-Federal  interests  can 
be  construed  as  compatible,  the  related 
costs  eligible  for  credit  consideration 


include  all  costs  required  for 
implementation  of  those  measures, 
including  LERRD,  etc. 

Comment  ^10:  Two  comments, 
referenced  to  240.6(e).  stated  that 
expenditures,  as  referred  to  in  this 
paragraph,  should  include  the  value  of 
any  compatible  works  accomplished  by 
non-Federal  interests  using  their  own 
forces  and  resources  for  which  "costs" 
might  not  necessarily  be  recorded. 

Response:  We  concur  and  have  added 
language  providing  for  estimating  values 
for  such  efforts. 

Comment  if  11:  One  comment, 
referenced  to  240.6(e).  questioned 
whether  "Community  Development 
Block  Grant"  monies  can  be  used  to 
meet  the  non-Federal  cost  sharing 
requirements  for  Corps  of  Engineers 
flood  control  projects. 

Response:  Sufficient  detail  is  not 
available  for  authoritative 
determination.  Generally,  if  the  Federal 
grantor  finds  this  to  be  an  acceptable 
use  of  its  grant  then  it  is  acceptable  to 
the  Corps  of  Engineers  also.  In  each 
specific  case  a  specific  determination 
will  be  made. 

Comment  ^12:  One  comment, 
referenced  to  240.6(«),  argued  that 
eligible  activities  of  non-Federal 
interests  that  result  in  reduction  of 
overall  project  costs  to  the  Corps  should 
be  credited  to  the  local  share  of  costs — 
no  matter  where  the  funds  originated. 

Response:  We  do  not  concur.  It  is 
necessary,  whether  there  is  a  credit  that 
can  be  applied  or  not.  to  preserve  the 
legislatively  required  Federal/non- 
Federal  sharing  of  project  costs. 
Substituting  other  Federal  funds  (with 
the  exception  of  the  eligible  grants 
referenced  in  the  response  to  Comment 
#11)  for  project  funding  that  should  be  a 
local  responsibility  defeats  this. 

Comment  4fl3:  One  comment, 
referenced  to  240.6(e).  argued  that  credit 
for  compatible  work  accomplished  in 
advance  of  Federal  project 
implementation  should  be  based  on  its 
current  "vahie"  at  the  time  Federal 
investments  are  made. 

Response:  We  do  not  concur.  Credit 
for  compatible  work  will  be  given  only 
on  the  basis  of  recorded  expenditures  or 
equivalent  estimates.  In  connection  with 
lands  in  the  ownership  of  the  project 
sponsor  and  made  available  for  project 
construction,  the  current  value  of  those 
lands  when  they  are  made  available  will 
be  used  in  calculating  the  related 
sponsor  contribution  toward  LERRD 
(this  is  not  a  section  104  credit  matter, 
but  is  mentioned  here  to  prevent  any 
misunderstanding). 

Comment  *14:  One  comment, 
referenced  to  240.6(e),  indicated  concern 
that  op>eration8  and  maintenance  (O&M) 


costs,  which  the  commenter  considered 
integral  to  total  non-Federal  costs  for 
compatible  work,  were  not  eligible  for 
credit. 

Response:  Non-Federal  O&M  costs  in 
connection  with  completed  compatible 
work  are  not  creditable  against  non- 
Federal  cost  sharing  requirements  for  a 
Federal  project  because  O&M  is  entirely 
the  sponsor's  responsibility,  whether  for 
the  flood  control  project  as  authorized 
or  as  enlarged  by  the  addition  of 
external  compatible  work. 

Comment  ^15:  One  comment, 
referenced  to  240.6(f),  stated  that  costs 
for  compatible  works  which  are  in 
excess  of  creditable  project  costs, 
should  be  creditable  against  local  costs 
for  Federal  dam  safety  requirements  in 
excess  of  state  requirements. 

Response:  The  law  has  no  provisions 
for  crediting  non-Federal  interests 
against  anything  but  "flood  control" 
pjToject  costs.  Costs  for  upgrading 
existing  dam  structures  so  that  they 
meet  acceptable  safety  standards  are  for 
meeting  responsibilities  separate  fi'om 
flood  control  projects. 

Comment  ^16:  Two  comments, 
referenced  to  240.6(g),  indicated  that  the 
50  percent  reimbursement  rule  when 
applied  in  conjunction  with  the  credits 
rule  needs  clarification. 

Response:  We  believe  240.6(g)  is  clear. 
The  point  is:  non-Federal  interests  are 
entiUed  to  no  reimbursement  for 
compatible  work  in  excess  of  the 
amount  that  can  be  credited. 
Anticipating  that,  potentially,  this  could 
be  misunderstood  in  some  situations 
where  the  provisions  of  section  103(a)(3) 
of  Pub.  L  99-662  might  be  thought 
applicable.  240.6(g)  contains  special 
mention  of  this.  Section  103(a)(3) 
provides  that  if  non-Federal  costs  for 
required  local  cooperation  for  a  flood 
control  project  should  exceed  50  percent 
of  total  project  costs,  the  sponsor  is 
entitled  to  reimbursement  for  the 
amount  over  that  percentage.  It  must  be 
understood  that  this  rule  is  triggered  by 
the  value  of  required  local  cooperation, 
not  by  total  non-Federal  contributions 
toward  the  project  if  these  should 
exceed  the  value  of  required  local 
cooperation.  If  the  value  of  excess  (non- 
creditable)  compatible  work,  when 
added  to  the  value  of  required  local 
cooperation,  should  result  in  non- 
Federal  interests  having  borne  more 
than  50  percent  of  project  costs,  this  will 
not  create  entiUement  for 
reimbursement  of  the  amount  over  50 
percent  that  is  traceable  to  non- 
creditable  compatible  work. 

Comment  if  17:  Two  comments, 
referenced  to  240.6(h).  argued  that  costs 
for  locally-prepared  environmental 
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impact  statements  (EISs)  should  be 
creditable. 

Response:  If  non-Federal  interests  had 
to  prepare  an  EIS  as  a  prerequisite  to 
undertaking  works  which  are 
determined  to  be  compatible,  the  EIS 
costs  may  be  included  in  the  total  cost 
for  the  compatible  works  considered  for 
credit.  The  revised  wording  in  240.6(e) 
encompasses  this. 

Comment  ^18:  One  commenter 
indicated  lack  of  understanding  of 
240.6(i)  in  view  of  the  prohibition,  under 
section  104.  against  credit  for  works 
accomplished  prior  to  17  November 
1981. 

Response:  The  value  of  LERRD 
required  for  the  authorized  project  and 
provided  by  the  sponsor  will  be 
recognized  as  part  of  the  sponscw's 
contribution  toward  local  cooperation 
requirements  even  if  done  far  in 
advance  of  project  implementation 
efforts  of  the  Corps  of  Engineers.  (Corps 
real  estate  practice  does  limit,  to  5 
years,  the  retroactive  period  for  which 
acquisition  expenses  may  be  included.) 
This  is  simply  fair  accounting  for 
fulfilbnent  of  required  responsibilities. 
This  has  nothing  to  do  with  the  credit 
provisions  of  section  104.  but  is 
mentioned  in  240.6(i)  to  make  clear  that 
this  is  a  separate  consideration. 
Comment  *19:  One  comment, 
referenced  to  240.6(i).  indicated  that  this 
paragraph  should  include  demolition  of 
any  structures  and  clearing  the  land, 
without  prior  approval  from  the  Corps. 
Response:  Current  Corps  real  estate 
practice  does  not  provide  for  inclusion 
of  demolition  or  clearing  costs  as  part  of 
land  valuations.  However,  such  efforts 
as  may  be  accomplished  by  non-Federal 
interests,  if  they  meet  the  compatibility 
test,  may  be  credited  under  the  terms  of 
section  104. 

Comment  ^20:  Two  comments, 
referenced  to  240.7(a),  stated  that  a 
clearer  definition  of  what  constitutes 
integral  versus  external  work  should  be 
provided;  no  definition  is  given  in  the 
appendix  on  Formulas  for  Determining 
Amount  of  Allowable  Credit." 

Response:  Further  definition  is  not 
required  in  the  appendix.  Where  the  two 
kinds  of  compatible  work  are  addressed 
in  the  appendix  there  are  cross 
references  to  the  relevant  paragraph  of 
the  guidelines— 240.7(a).  Although  the 
descriptors  in  240.7(a)  are  not 
characterized  as  definitions  of  integral 
and  external  work,  they  do  define  them 
in  the  simplest  possible  terms  with, 
consequently,  the  least  possibility  of 
misinterpretation  in  characterization.  A 
minor  addition  to  the  descriptor  for 
integral  work  has  been  made. 

Comment  ^21:  Two  comments, 
referenced  to  240.7(a).  recommended 


that  the  trigger  percent  for  requiring 
project  reauthorization  be  raised  from  20 
percent  to  50  percent. 

Response:  The  origin  of  the  20  percent 
figure  used  in  the  NPRM  is  section  902  of 
Pub.  L.  99-662  and  would  not.  therefore, 
be  subject  to  Corps  amendment.  In  any 
event,  after  further  consideration  the 
related  part  of  240.7(a)  has  been  deleted 
from  the  final  rule  since  it  is  deemed 
inappropriate  to  address  interpretations 
of  section  902  in  this  regulation,  which  is 
concerned  solely  with  implementation  of 
section  104. 

Comment  #22:  One  comment 
referenced  to  240.7(b).  recommended 
inserting  the  section  104(f)  sentence  of 
Pub.  L.  99-662  in  this  paragraph,  to 
acknowledge  that  the  cost  limitations 
contained  in  section  215  of  the  Flood 
Control  Act  of  1968  are  not  applicable 
when  an  advance  agreement  on  credit 
for  compatible  work  is  being  pursued. 

Response:  We  interpret  section  104(f) 
as  stating  that  credit  under  section  104 
provisions  for  compatible  work 
accomplished  by  non-Federal  interests 
prior  to  authorization  of  the  Federal 
project  is  not  limited  to  $3  miUion  as  is 
credit  for  work  accomplished 
subsequent  to  project  authorization 
under  the  provisions  of  section  215  of 
the  1968  Act.  We  have  recognized  this 
throughout  the  guidelines  which  limit 
possible  section  104  credits  only  by  the 
magnitude  of  required  local  cooperation. 
Recitation  of  section  104(f)  would  serve 
no  further  purpose.  We  have  made 
technical  corrections  to  the  section  215 
citation  in  this  paragraph. 

Comment  it23:  One  comment, 
referenced  to  240.7(d).  requested  that 
this  paragraph  be  broadened  to  cover 
eligible  projects  that  fall  under  the 
provisions  of  section  401(b)  of  Pub.  L 
99-662. 

Response:  It  was  intended  that  all 
eligible  projects  authorized  in  Pub.  L 
99-662  specifically  subject  to  the 
provisions  of  903(a)  or  903(b)  or 
generally  subject  to  similar  provisions 
be  covered  by  this  paragraph.  This 
includes  projects  authorized  in  section 
601(b)  as  well  as  in  401(b).  Additional 
wording  has  been  inserted  in  240.7(d)  to 
estabUsh  this. 

Comment  #24:  One  comment, 
referenced  to  240.8(a),  argued  that  the 
requirement  that,  for  projects  authorized 
after  November  17, 1986,  work  eligible 
for  credit  must  be  explicitly  addressed 
in  reconmiendations  to  Congress  is 
unduly  restrictive. 

Response:  Paragraph  240.8(a)  provides 
that,  in  general,  this  is  required.  This  is 
relative  to  compatible  works 
accomplished  by  non-Federal  interests 
after  completion  of  the  Corps 
reconnaissance  report  and  prior  to 


completion  of  the  final  niport  of  the 
District  Engineer.  However,  flexibility  to 
give  credit  consideration  to  subsequent 
compatible  works  undertaken  by  non- 
Federal  interests  prior  to  project 
authorization  is  provided  both  by  the 
second  sentence  of  240.8(a)  and 
paragraph  240.8(c). 

Comment  #25:  Two  comments, 
referenced  to  240.9(a).  noting  that  this 
paragraph  pertains  to  "planned  work" 
(i.e.  fiiture  work),  questioned  what 
additional  procedures  must  be  followed 
in  connection  with  non-Federal  work 
completed  prior  to  November  17, 1988, 
for  which  credit  applications  were 
submitted  prior  to  March  31, 1987,  as 
required  by  the  law. 

Response:  Work  undertaken  prior  to 
November  17, 1986,  did  not  require  prior 
approval  in  order  to  establish  eligibility 
for  credit,  hence  refined  procedures  for 
dealing  with  these  cases  are 
unnecessary.  For  the  NPRM  it  was 
considered  that  specific  provisions  in 
the  guidelines  should  not  be  required 
and  that  the  language  in  section  104(d) 
of  the  law.  by  itself,  should  suffice.  (In 
looking  ahead,  it  was  recognized  that 
disposition  of  credit  requests  for  the 
past  works  would  be  a  one-time 
exercise  and  that,  over  the  long  term, 
the  guidelines  would  have  continuing 
relevance  only  to  projects  authorized 
subsequent  to  November  17. 1986.) 
When  the  guidelines  become  effective, 
by  publication  of  this  final  rule,  the 
Division  and  District  Engineers 
responsible  for  the  respective  Corps 
projects  in  connection  with  which  credit 
applications  for  past  works  have  been 
received  will  be  asked  for  their 
recommendations,  basing  them  on  the 
provisions  of  the  final  guidelines. 
(Recommendations  will  cover  eligible 
non-Federal  works  accomplished  prior 
to  November  17, 1986,  and  any  work 
after  that  date  which  is  a  continuation  of 
otherwise  eligible  work  which  was 
started  before  then.)  If  further 
information  about  the  non-Federal 
works  beyond  that  which  accompanied 
the  credit  application  is  needed  to 
support  their  recommendations,  that 
further  information  will  be  requested 
from  the  project  sponsor  by  the  District 
Engineer.  If  such  information  is  required, 
its  provision  will  constitute  the  only 
additional  effort  needed  on  the  part  of 
the  sponsor.  The  recommendations  of 
the  Division  and  District  Engineers, 
when  received  and  reviewed  in  the 
Office  of  the  Chief  of  Engineers 
(HQUSACE).  will  be  forwarded  to  the 
Assistant  Secretary  of  the  Army  (Civil 
Works)  for  approval.  When  HQUSACE 
receives  the  Secretary's  decision,  advice 
will  be  furnished  to  the  sponsor. 


Thereafter,  if  credit  is  approved,  the 
approved  amount  will  be  incorporated 
in  the  Corps  project  cost  estimate  and  in 
an  amendment  to  any  existing  local 
cooperation  agreement  (LCA)  for  the 
project.  Paragraph  240.9(a)  has  been 
revised  to  touch  on  this  process  and 
make  clear  that  the  balance  of  240.9 
deals  only  with  procedures  in 
connection  with  future  projects. 
Comment  #26:  One  conunent. 
referenced  to  240.9(a).  recommended 
that  the  nature  of  supporting  information 
required  for  the  written  application  be 
clarified.  The  commenter  was  unsure 
whether  the  intent  of  this  paragraph  is 
to  require  full  construction  drawings  or 
a  preliminary  engineering  report  of 
sufficient  detail  to  identify  the  work  and 
associated  costs. 

Response:  The  details  of  supporting 
information  should  be  no  greater  than  is 
reasonably  needed  to  define  the 
proposed  work,  the  nature  of  its 
relationship  to  the  authorized  Federal 
project,  its  impacts,  and  to  establish  a 
sound  estimate  of  costs.  We  do  not  want 
to  stipulate  an  arbitrary  array  of 
requirements  to  be  fulfilled  regardless  of 
the  magnitude  and  complexity  of  the 
work  involved  in  each  case.  The  intent 
is  not  to  require  detailed  construction 
drawings.  Requirements  will  be  more  on 
the  order  of  a  preliminary  engineering 
report  mentioned  as  a  second  possibility 
by  the  commenter — but  this  is  not  to  say 
that  a  formal  "report"  would  necessarily 
be  needed.  (The  District  Engineer  will 
request  additional  information  of  a 
specific  nature  if  the  information 
supplied  with  the  application  is  not 
sufficient.) 

Comment  #27:  Eight  comments, 
referenced  to  either  240.9(b)  or  240.9(c), 
stated  that  time  limits  should  be 
suggested  or  set  for  the  District 
Engineer's  review  of  the  credit 
application,  for  the  Secretary  to  reach  a 
decision  after  having  received  the  Corps 
recommendation,  or  for  the  overall 
application-approval  procedure  or, 
alternatively,  there  should  be  a  lesser 
number  of  reviews  in  the  procedure. 

Response:  The  procedure  utilizes  the 
customary  Corps  of  Engineers 
recommendation-review-approval  chain 
for  reaching  project  decisions:  District, 
Division.  HQUSACE,  Secretary.  Credit 
matters  will  receive  the  same  attention 
as  do  other  critical  project  planning 
issues  that  need  resolution.  Other  than 
requiring  the  Secretary  to  make 
determinations  within  6  months  of  the 
effective  date  of  these  guidelines  on  past 
works  for  which  credit  applications 
were  required  prior  to  March  31, 1987, 
the  law  does  not  stipulate  any  fixed 
times  for  the  other  credit  actions  it 
provides  for.  Fixed  time  frames  are  not 


proposed  in  the  final  guidelines.  We 
consider  that  such  times  frames,  by 
creating  artificial  priorities  for  single 
elements  of  the  projects  implementation 
process,  would  be  undesirable.  As  a 
general  matter,  it  is  in  the  Corps  best 
interest,  in  carrying  out  project  planning 
responsibilities,  to  resolve  crediting 
issues  as  early  in  the  planning  effort  as 
it  can. 

Comment  #28:  One  comment, 
referenced  to  240.9(b)(2).  argued  that,  in 
those  cases  where  a  credit  application  is 
made  for  an  element  of  non-Federal 
work  which  is  not  separable  from  the 
standpoint  of  providing  benefits,  it  is 
inappropriate  to  require  that  an  estimate 
of  benefits  be  provided  by  the  applicant. 

Response:  We  concur  with  the 
commenter's  point.  TTie  District  Engineer 
in  making  his  recommendation, 
however,  will  be  required  to  provide 
information  on  the  benefits  and  other 
impacts  of  the  work  proposed  for 
crediting  in  context  with  the  overall  plan 
for  a  Federal  project— if  the  creditable 
work  would  be  an  inseparable  element 
of  such  a  plan,  then  the  District  Engineer 
will  provide  information  on  overall  costs 
and  benefits  with  the  creditable  work 
included.  The  commenter  misread  this 
paragraph.  It  does  not  deal  with 
information  from  the  applicant  but  with 
information  that  must  be  presented  by 
the  District  Engineer.  Generally, 
although  some  related  information  may 
be  sought  from  the  applicant,  we  expect 
estimate  of  economic  benefits  to  be 
developed  by  the  District  Engineer. 

Comment  #29:  One  comment,  noting 
that  240.6(d)  provides  that,  for  new  local 
work  commenced  after  the  effective 
date  of  these  guidelines,  only  work 
carried  out  after  the  sponsor  is  notified 
of  its  compatibility  and  extent  of 
potential  credit  pursuant  to  240.9(c)  shall 
be  eligible  for  credit,  requested 
indentification  of  the  proper  procedure. 

Response:  At  first  view,  since  240.9 
does  identify  the  procedures  to  be 
followed  in  order  to  obtain  credit 
elegibility  for  proposed  new  local  work, 
the  concern  is  not  apparent.  However, 
the  240.9  procedures  are  clearly 
intended  to  apply  in  connection  with 
Federal  projects  that  may  be  authorized 
in  the  future — for  projects  already 
authorized  the  limitations  or  credit  that 
may  be  afforded  for  local  works 
initiated  after  the  effective  date  of  the 
guidelines  are  established  in  240.7(b). 
The  commenter's  concern  is  with  an 
authorized  project  to  which  240.7(b) 
applies  and  for  which  even  the  240.7(b) 
limitations  (with  respect  to  section  215 
agreements)  would  not  be  available.  For 
such  projects,  the  NPRM  did  not  identify 
procedure  for  crediting  local  work 
undertaken  after  17  November  1986: 


there  is  no  basis,  under  Section  104,  for 
any  such  credit.  Pending  completion  of 
the  relevant  procedural  requirements  for 
such  projects  as  set  forth  in  their 
authorization.  non-Federal  interest  shall 
bear  the  full  risk  for  any  related  work 
they  undertake.  A  possiblity  for 
ultimately  obtaining  credit  for  the  work 
does  exist,  but  this  is  apart  from  section 
104.  It  is  within  the  Secretary's 
discretion,  when  he  takes  action  to 
complete  the  stipulated  procedural 
requirements  for  these  projects,  to 
incorporate  specific  provisons  for  credit 
to  the  extent  he  believes  equitable. 
Hence,  in  connection  with  any  such 
work  in  this  interim  period.  non-Federal 
interests  would  be  well  advised  to 
address  a  letter  to  the  Secretary,  well  in 
advance  of  his  action  on  the  project  and. 
preferably,  before  the  non-Federal  work 
is  initiated,  requesting  credit 
consideration  for  that  work  as  an 
element  of  his  project  determinations. 

Comment  #30:  One  comment, 
referenced  to  240.9(c).  stated  that  this 
paragraph  appears  to  contradict 
240.7(b).  The  commenter  noted  that 
240.7(b)  says  that  creditable  work 
"should  be  undertaken  under  formal 
agreement  pursuant  to  Section  215 
*  *  *."  whereas  240.9(c)  refers  only  to  a 
letter  from  the  District  Engineer  to  the 
applicant  stating  "what  local  work  and 
costs  can  reasonably  expected  to  be 
credited  *  *  *" 

Response:  Paragraph  240.7(b)  deals 
with  work  on  an  authorized  project  after 
the  effective  date  of  these  guidelines. 
Paragraph  240.9(c)  deals  with  work  on  a 
project  under  study  and  not  yet 
authorized.  The  version  of  240.9(c)  in  the 
NPRM.  through  error,  contained  wording 
that  indicated  it  was  also  applicable  to 
projects  already  authorized.  The 
commenter's  confusion  is 
understandable.  This  paragraph  has 
been  revised  for  the  final  rule  to 
eliminate  the  contradiction. 

Comment  #31:  One  comment, 
referenced  to  240.9(c)(3).  argued  that 
expiration  of  the  approval  for  creditable 
work  at  the  end  of  three  years  if  the 
work  not  yet  started  by  that  time,  as 
provided  in  the  NPRM,  was  unduly 
restrictive.  The  commenter  noted  that 
for  some  major  projects  it  may  take  10  to 
15  years  to  complete  a  project  and  the 
approval  provision  should  be  flexible 
enough  to  recognize  the  complexity  and 
size  of  some  projects  and  avoid 
unnecessary  biases  against  large-scale 
projects. 

Response:  We  do.  not  consider  that 
the  magnitude  of  the  Federal  project  has 
significant  bearing  on  the  time  that 
should  be  allowed  for  initiation  of 
creditable  non-Federal  work  approved 


I 

44112   Federal  Reyater  /  Vol  52.  No.  222  /  Wednesday.  November  Ift.  1987  /  Riites  and  BegHJatioiis 


in  advance  of  authorization  of  the 
Federal  project.  For  the  Qnal  rule. 
however,  240.9(c](3]  has  been  revised  to 
ehminate  the  three  year  time  limit 
contained  in  NPRM  and  to  allow  the 
maximum  practical  time  for  initiation  of 
the  non-Federal  work — with  rescission 
of  approval  keyed  to  implementation  of 
the  Federal  project  by  the  Corps. 

Comment  ^32:  One  comment, 
referenced  to  240.9(d),  requested 
modification  of  the  guidelines  so  that 
non-Federal  works  for  which 
construction  plans  are  complete  and 
land  acquisition  underway  would  not  be 
subject  to  the  advance  approval 
procedures  outlined  in  240.9. 

Response:  The  240.9  procedures  apply 
where  a  potential  Federal  project  is 
under  study,  regardless  of  the  status  of 
any  related  non-Federal  works.  The 
commenter's  interest,  however,  is  in 
projects  authorized  on  or  before  17 
November  1876.  For  work  in  connection 
with  such  authorized  projects,  provided 
an  application  was  made  prior  to  31 
March  1987  and  the  work  can  be 
determined  to  be  compatible  with  the 
Federal  project  pursuant  to  240.7(a),  if 
construction  plans  were  complete  and 
land  acquisition  underway  prior  to  17 
November  1986,  the  work  will  be 
considered  to  have  been  if  progress  as 
of  that  date  and  (provided  the  work  is, 
in  fact  subsequently  accomplished) 
subject  to  credit  consideration.  See  the 
response  to  Comment  *8. 

Comment  ^33:  Two  commenters  made 
the  general  comment  that  the  procedure 
requiring  elevation  of  every  credit 
proposal  to  the  Secretary  for  approval 
could  become  a  long,  time-consiuning 
process.  They  suggested  that 
consideration  be  given  to  delegating 
some  approval  authority  for  credit  to  the 
Corps. 

Response:  We  anticipate  that  credit 
determinations  will  be  made  in  a  timely 
manner,  utilizing  the  customary  Corps  of 
Engineers  recommendation-review- 
approval  chain  for  reaching  project 
decisions.  See  response  to  Comment 
#27.  Currently  we  do  not  propose  that 
credit  approvals  be  delegated  below  the 
Secretarial  level. 

Comment  ^34:  The  same  two 
commenters  observed  that  the 
determination  of  allowable  credit  in 
many  instances  may  require  local 
completion  of  at  least  a  portion  of  the 
preconstruction  engineering  and  design 
for  a  Federal  project.  It  appears  that  the 
local  sponsor  bears  all  the  risk  in  trying 
to  provide  a  more  rapid  response  to  the 
flood  problem  (rather  than  waiting  for 
Federal  action).  Concern  was  expressed 
that,  even  using  Federal  design  criteria 
to  insure  compatibility  with  a  proposed 
Federal  project,  local  interests  are  being 


put  in  a  positioa  of  jeopardizing  their 
money. 

Response:  Action  on  a  local  credit 
proposal  can  be  taken  on  the  basis  of 
something  less  than  detailed 
preconstruction  planning  and  design 
(see  response  to  Comment  #26).  If  the 
sponsor  proceeds  with  the  compatible 
work  for  which  advance  approval  has 
been  given,  certainly  there  is  some  risk 
involved.  As  a  Federal  project  is  not 
authorized  at  the  time  the  credit 
application  is  made  and  acted  upon, 
there  can  be  no  obsolute  certainty  that  a 
project  will  ever  be  authorized,  and  the 
sponsor  is  required  to  recognize  this  as 
set  forth  in  240.9(c)(1).  The  risk  ib,  then, 
that  credit  for  the  work  may  not  be 
possible,  if  a  Federal  project  is  not 
authorized  and  there  are  no  local 
cooperation  requirements  to  get  credit 
against.  It  should  be  understood, 
however,  that  the  costs  borne  by  the 
sponsor  for  the  local  work  will  be  the 
same  in  any  event.  If  the  local  work  is 
well  conceived,  local  interests  should 
receive  worthwhile  benefits  from  it  even 
if  it  is  not  ultimately  incorporated  in  a 
larger  Federal  project. 

Comment  ^35:  These  commenters 
also  observed  that  there  is  no  specific 
provision  in  the  guidelines  to  allow  local 
interests  to  receive  additional  credit  for 
local  work  that  might  be  accomplished 
as  a  result  of  an  unforeseen  event 
occuring  between  project  authorization 
and  initiation  of  Federal  construction  of 
the  project.  They  commented  that  this 
should  be  clarified,  unless  the  guidelines 
are  intended  to  be  flexible  enough  to  be 
interpreted  as  allowing  for  this. 

Response:  The  law,  section  104  of  Pub. 
L  99-662,  provides  for  crediting  of  non- 
Federal  compatible  work  accomplished 
prior  to  project  authorization.  The 
guidelines  do  not  provide,  and  are  not  to 
be  interpreted  as  allowing,  for  credit  of 
work  accomplished  after  project 
authorization  except  as  indicated  under 
240.7(b).  Federal  participation,  if  any,  in 
emergency  works  in  the  project  area 
subsequent  to  project  authorization  will 
be  governed  by  the  applicability  of 
available  emergency  authorities,  not  by 
the  credit  authority.  For  the  final  rule, 
additional  material  has  been 
incorporated  in  several  paragraphs  to 
emphasize  that  the  section  104  credit 
provisions  apply  only  to  local  work 
undertaken  prior  to  project 
authorization. 

Comment  ^3&  Two  comments, 
referenced  to  the  NPRM  appendix, 
stated  that  the  credit  formulas  ought  to 
give  more  credit  to  local  interests  than 
the  proposed  limits  of  LERRD  costs  or  20 
percent  of  total  project  cost  (TPC). 

Response:  The  law  provides  that 
credit  may  be  given  against  the  non- 


Federal  skate  of  tke  eost  of  an 
authorized  project  for  flood  control. 
These  are  the  locat  eoeperation 
requirements.  Tlie  law  also  provides 
that  credit  may  not  be  substituted  for 
the  5  percent  cash  coBtribution  which  is 
one  of  the  requirements.  Hence,  LERRD 
or  20  percent  of  TPC  represent  the 
maximum  limits  for  credit  under  the  law. 

Comment  ^37:  One  commenter  said 
the  formulas  in  the  appendix  are  not 
readily  understandable;  particularly,  it 
was  indicated  that  appendix  paragraph 
6,  where  the  example  n  one  in  which 
credit  is  requested  for  a  combination  of 
integral  and  external  work,  is  confusing. 

Response:  We  have  had  no  other 
indication  that  the  formulas  in  the 
appendix  were  not  understood  by  the 
interested  reviewers.  The  paragraph  4 
example,  dealing  with  integral  work, 
and  the  paragraph  5  example,  dealing 
with  external  work,  are  straight- 
forward. These  two  examples 
demonstrate  die  difference  in  impacts 
the  two  kinds  of  work  have  on  TPC  and, 
consequently,  on  the  amount  of 
maximum  credit.  The  paragraph  6 
example  is  best  viewed  in  terms  of  the 
first  two  examples.  After  crediting  the 
integral  component  this  component 
must  be  subjected  out  in  order  to  define 
how  much  remains  against  which 
external  work  can  be  credited.  Before 
the  subtraction,  however,  the  integral 
credit  has  to  be  converted  to  the 
equivalent  effect  it  would  have  had  (the 
factor  is  1.25)  if  it  too  had  been  external 
work. 

Comment  #38:  One  commenter  quoted 
the  following  from  paragraph  4  of  the 
appendix:  "if  non-Federal  interests 
should  accomplish  compatible  integral 
or  substitute  work  exceeding  the 
possible  credit,  the  Corps  will  be 
relieved  of  the  expense  of  constructing 
an  increment  of  the  project."  The 
commenter  than  observed:  it  appears 
that  integral  work  should  reduce  the 
total  costs  of  the  project  not  merely 
result  in  no  increase  in  project  costs,  as 
discussed  in  this  paragraph. 

Response:  The  project  as  authorized  is 
made  up  of  Federal  and  non-Federal 
responsibilities.  If  non-Federal  interests 
should  accomplish  more  of  the  project 
than  the  authorization  required,  as 
would  be  the  case  if  they  accompUshed 
more  compatible  integral  work  than 
there  were  local  cooperation 
responsibilities  to  credit  against,  this 
would  not  affect  the  total  project  cost. 
The  project  would  cost  just  as  much  to 
implement,  but  non-Federal  costs  would 
be  greater  than  originally  proposed  and 
Federal  costs  correspondingly  less. 

Comment  #39:  The  Department  of  the 
Interior  (DOI),  referring  to  240.6(b), 
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indicated  concern  with  the  exclusion 
from  credit  eligibility  of  structures  built 
for  fish  and  wildlife.  DOI  believes  that 
to  the  extent  such  measures  are 
necessary  to  mitigate  project-induced 
fish  and  wildlife  losses,  credit  should  be 
allowed. 

Response:  We  concur.  The  exclusion 
of  fish  and  wildlife  measures  in  240.6(b) 
relates  only  to  such  separate  measures 
as  are  separately  justified  in  terms  of 
enhanced  fish  and  wildlife  outputs. 
Mitigation  measures  needed  because  of 
the  impacts  of  a  flood  control  project  are 
integral  components  of  the  project.  To 
make  this  clearer,  additional  language 
has  been  inserted  in  240.6(e)  indicating 
that,  where  flood  control  measures 
undertaken  by  non-Federal  interests  can 
be  construed  as  compatible,  the  related 
costs  eligible  for  credit  consideration 
include  all  costs  required  for 
implementation  of  these  measures. 
Mitigation  measures  are  specifically 
mentioned. 

Comment  #40:  DOI  noted  that  the 
NPRM  discussed  two  categories  of  local 
work  subject  to  credit:  (1)  Local  work 
carried  out  in  the  5-year  period  prior  to 
17  November  1986,  and  (2)  local  work 
carried  out  after  that  date.  DOI  asserted 
there  are  potential  ramifications  of 
including  local  works  constructed  prior 
to  17  November  1986.  Such  local  works 
could  have  been  constructed  without  the 
need  to  comply  with  Federal  laws  and 
regulations  (such  as  the  Endangered 
Species  Act  and  the  National 
Environmental  Policy  Act)  that  are 
applicable  to  the  works  of  the  Corps  of 
Enginers.  In  granting  credit  for  such 
works,  the  NPRM  would  allow 
circumventing  of  these  laws  and 
regulations  because  it  does  not  provide 
that  noncompliance  will  result  in  denial 
of  credit.  A  similar  situation  could  occur 
for  local  work  carried  out  after  17 
November  1986. 

Response:  If  local  work  carried  out 
prior  to  17  November  1986  is  compatible 
external  work,  the  sponsor  obviously 
did  whatever  he  had  to  do  to  construct 
it.  We  believe  the  Congress  intended, 
without  reservation,  that  local  interests 
get  credit  for  their  costs  for  completed 
local  flood  control  works.  There  is  no 
acceptable  basis  for  us  to  retroactively 
impose  new  rules  on  the  sponsor's  past 
efforts.  The  work  is  done  and,  whether 
we  grant  credit  or  not  nothing  changes 
that.  We  do  not  l>elieve  credit  can,  or 
should,  be  denied  on  the  basis  of  DOI's 
argument  If  local  work  carried  out  prior 
to  17  November  1986  is  compatible 
integral  work  (part  of  the  Federal  project 
as  authorized),  then  no  new 
requirements  arise.  The  project,  as 
authorized,  included  all  measures 


needed  and  they  will  be  provided  as 
part  of  project  implementation — if  not 
by  local  interests  as  part  of  their  work 
then  by  the  Crops.  In  either  case,  the 
Federal  permit  process  to  which  local 
interests  are  subject  in  connection  with 
woric  affecting  the  waters  of  the  United 
States,  triggers  all  Federal 
environmental  laws.  Local  work  carried 
out  after  17  November  1986  will  be 
credited  only  if  approved  in  advance 
and  ultimately  incorporated  as  part  of 
the  recommended  Federal  project.  Once 
again,  the  recommended  Federal  project 
plan  will  include  all  needed  measures, 
considering  the  total  plan  including  the 
incorporated  creditable  local  work. 

Comment  #41:  DOI  also  indicated 
concern  that  the  NPRM  could  provide  an 
opportunity  for  flood  control  interests  to 
circumvent  the  provisions  of  the  Fish 
and  Wildlife  Coordination  Act  (Act). 
The  Act  is  not  cited  in  240.9(c)(2)  and 
does  not  apply  to  non-Federal  work 
unless  a  Corps  permit  is  required.  It  is 
therefore  conceivable  that  a  local 
sponsor  could  have  local  work  approved 
for  credit  without  the  action  being 
reviewed  by  the  Fish  and  Wildlife 
Service  under  the  Act  While 
§  240.9(b)(3)  and  (c)(2)  appear  to  address 
this  concern  partially,  compliance  with 
the  Act  should  be  clearly  and  positively 
addressed. 

Response:  When  proposed  local  work 
is  approved  for  possible  credit  in 
connection  with  an  as-yet  unauthorized 
Federal  project  this  does  not  confer  on 
the  local  work  the  status  of  being  part  of 
a  Federal  project.  The  sponsor  must 
proceed  with  accomplishment  of  the 
work  as  if  it  is  his  and  his  alone. 
Whatever  he  would  have  to  do  if  the 
work  wore  entirely  unrelated  to  any 
Federal  project  he  will  have  to  do  here. 
If  a  Federal  project  is  never  authorized, 
the  fact  that  the  sponsor  received 
tentative  approval  for  credit  will  mean 
nothing.  The  completed  work  will  have 
to  stand  on  its  own.  If,  in  the  end,  the 
local  work  is  recommended  for  inclusion 
in  a  Federal  project  (and  credit 
authorized),  the  project  plan,  including 
the  incorporated  local  element,  will 
have  been  subject  to  all  the 
requirements  any  recommended  project 
is  subject  to.  This  Federally 
recommended  action  is  what  is  subject 
to  the  review  requirements  of  the  Fish 
and  Wildlife  Coordination  Act.  If,  as  a 
consequence  of  these  requirements, 
special  provisions  must  be  include  in  the 
recommended  plan,  this  is  when  they 
will  be  included.  Existing  Corps 
guidance  adequately  provides  for  the 
required  coordination. 

Comment  #42:  Finally.  DOI 
recommended  that  a  provision  be  added 


in  240.6  as  follows:  "The  Corps  will 
ensure  that  provisions  of  the  Fish  and 
Wildlife  Coordination  Act,  Endangered 
Species  Act  National  Environmental 
Policy  Act  and  other  appropriate 
Federal,  State  and  local  requirements 
are  met  by  coordinating  with  the 
appropriate  agencies.  Local  work  will 
not  be  eligible  for  credit  if  there  is 
noncompliance  with  these 
requirements." 

Response:  For  the  reasons  given  in  the 
responses  to  Comments  #40  and  #41, 
such  a  provision  is  considered 
unnecessary  and  inappropriate. 

Classification 

This  regulation  is  not  a  major  rule 
within  the  meaning  of  E.0. 12291 
requiring  preparation  of  a  regulatory 
impact  analysis.  It  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more  and  it  will  not  result  in  a 
major  increase  in  costs  or  prices. 

Pursuant  to  5  U.S.C.  605(b)  I  hereby 
certify  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  or  entities. 

List  of  Subjecto  in  33  CFR  Part  240 

Credit,  Flood  control. 
Intergovernmental  relations,  Public 
works.  Water  resources. 

Approved: 

C.  Hilton  Dunn.  Jr.. 

Colonel  Corps  of  Engineers,  Executive 
Director  of  Civil  Works. 

Part  240  is  added  to  33  CFR  to  read  as 
follows: 

PART  240-GENERAL  CREDIT  FOR 
FLOOD  CONTROL 

Cat 

240.1  Purpose. 

240.2  Applicability. 

240.3  Reference. 

240.4  Legislative  provisions. 

240.5  Discussion. 

240.6  General  policy. 

240.7  Credit  criteria  for  projects  authorized 
on  or  before  17  November  1986. 

240.8  Credit  criteria  for  projects  authorized 
after  17  November  1986. 

240.9  Procedures. 

Appendix  A — (Reserved) 

Appendix  B— Formulas  for  Determining 
Amount  of  Allowable  Credit 

Authority:  Section  104,  Water  Resources 
Development  Act  of  1966  (Pub.  L.  99-662);  33 
U.S.C.  2214. 

§240.1    PurpOM. 

This  establishes  guidelines  and 
procedures  for  Department  of  the  Army 
application  of  the  provisions  of  section 
104  of  Pub.  L  99-662. 
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§240.2    Appiieabytty. 

Policies  and  procedures  contained 
herein  apply  to  all  HQUSACE  elements 
and  field  operating  agencies  of  the 
Corps  of  Engineers  having  Civil  Works 
responsibilities. 

§240.3    Reference 

Section  104  of  Pub.  L  99-662. 

§240.4    Legislative  provtskms. 

Section  104  authorizes  and  directs  the 
development  of  guidelines  which  include 
criteria  for  determining  whether  woric 
carried  out  by  local  interests  is 
compatible  with  a  project  for  flood 
control.  Compatible  work  which  was 
carried  out  prior  to  project 
authorization,  before  17  November  1986 
but  after  17  November  1981,  may  be 
considered  part  of  the  project  and 
credited  against  the  non-Federal  share 
of  the  cost  of  project  if  the  local  sponsor 
apptied  for  consideration  of  such  work 
not  later  than  31  March  1987.  Local  work 
to  be  carried  out  after  17  November  1986 
must  receive  Army  approval  prior  to 
construction  to  be  eUgible  for  credit, 
taking  into  account  the  economic  and 
environmental  feasibility  of  the  project. 
(Such  approval  can  only  be  given  on  the 
basis  of  the  guidelines  required  to  be 
issued  pursuant  to  section  104(a]:  hence, 
the  law  is  silent  with  respect  to  work 
performed  between  17  November  1986 
and  the  effective  date  of  the  guidelines.] 
The  credit  will  not  relieve  the  non- 
Federal  sponsor  of  the  requirement  to 
pay  5  percent  of  the  project  costs  in  cash 
during  construction  of  the  remainder  of 
the  project.  This  legislative  authority 
also  provides  that  benefits  and  costs  of 
compatible  work  will  be  considered  in 
the  economic  evaluation  of  the  Federal 
project.  This  includes  the  costs  and 
benefits  of  compatible  local  work  which 
was  carried  out  after  17  November  1981 
or  within  the  5  years  prior  to  the  initial 
obligation  of  reconnaissance  study 
funds  if  that  should  establish  a  later 
date. 


§240.5 

Discussion  of  this  legislation  is 
contained  in  the  Conference  Report, 
H.R.  Rpt.  No.  99-1013,  which 
accompanies  H.R.  6.  The  House  passed 
version  of  the  bill  contained  a  number  of 
project-specific  provisions  that 
authorized  credit  against  the  non- 
Federal  share  for  compatible  woric 
completed  by  local  interests.  The  Senate 
passed  version  authorized  crediting  of 
compatible  flood  control  works  for 
projects  under  study.  Both  general 
provisims  would  enable  local  interests 
to  proceed  with  compatible  work  on  the 
understanding  that  the  local 
improvements  would  be  conadeied  a 


part  of  the  Federal  project  for  the 
purpose  of  beoefit-to-cost  analysis,  as 
well  as  subsequent  cost  sharing.  The 
Coi^erence  Committee  deleted  virtually 
all  of  the  crediting  provisioos  applicable 
to  individual  projects  and  expanded  the 
general  provision  allowing  the  Secretary 
to  credit  the  cost  of  certain  work 
undertaken  by  local  interests  prior  to 
project  authorization  against  the  non- 
Federal  share  of  project  costs  and  to 
consider  the  benefits  and  costs  in  the 
economic  evaluation  of  a  more 
comprehensive  project  This  authority 
provides  a  basis  for  non-Federal 
interests  to  undertake  local  work  to 
alleviate  flood  damages  in  the  period . 
preceding  authorization  of  a  Federal 
project  with  assurance  that  they  will  not 
adversely  affect  the  project's  economic 
feasibility.  It  provides  local  sponsors 
more  flexibility  in  meeting  their  flood 
problems. 

§240.6    General  policy. 

(a)  Section  104  is  applicable  only  to 
projects  specificially  authorized  by  the 
Congress  (not  to  projects  authorized  by 
the  Chief  of  Engineers  under  continuing 
authorities),  and  only  to  "flood  control" 
projects  except  in  instances  where  the 
Congress  may  provide,  by  specific 
language  in  the  authorization,  that  a 
project  of  other  characterization  is 
eligible  for  section  104  credit 
consideration. 

(1)  Section  104  provisions  will  be 
applied  only  at  locations  where  Federal 
construction  of  a  congressionally 
authorized  project,  or  separable  element 
thereof,  is  initiated  after  April  30, 1986;  a 
congressionally  authorized  study  is 
underway;  or  where  the  feasibility 
report  has  been  forwarded  for  Executive 
Branch  review  or  for  consideration  by 
Congress. 

(2)  The  crediting  provisions  of  section 
104  are  applicable  only  to  non-Federal 
work  started  after  the  reconnaissance 
phase  of  Corps  preauthorization  studies 
but  prior  to  project  authorization.  No 
credit  is  available  under  section  104  for 
non-Federal  work  started  after  project 
authorization. 

(3)  A  credit  recommendation  will  be 
in  response  to  a  specific  request  from  a 
State,  city,  municipality  or  public  agency 
that  is  the  pro^wctive  local  sponsoring 
agency  for  the  contemplated  Federal 
plan. 

(b)  Work  eligible  for  creating  shall  be 
limited  to  that  part  of  the  local 
improvement  directly  related  to  a  flood 
control  porpose.  (These  guidelines, 
although  they  generally  make  reference 
to  flood  control  "projects,"  should  be 
understood  to  have  equivalent 
application  to  allocated  flood  control 
costs  in  a  multiple  purpose  project) 


Measwes  (structural  or  nonstructural) 
undertaken  for  channel  alignment, 
navigation,  recreation,  fish  and  wildlife, 
land  reclamation,  drainage,  or  to  protect 
against  land  erosion,  and  which,  in 
conjunction  with  the  project,  do  not 
produce  appreciable  and  dependable 
effects  in  preventing  damage  by 
irregular  and  unusual  rises  in  water 
levels,  are  not  classed  as  flood  control 
works  and  are  ineligible  for  credit. 

(c)  Future  work  proposed  for  crediting 
should  be  separately  usefol  for  flood 
control  or  other  purposes  even  if  the 
Federal  Government  does  not  construct 
the  contemplated  project,  and  must  not 
create  a  potential  hazard. 

(d)  For  local  work  initiated  before  17 
November  1986,  but  after  17  November 
1961,  the  local  spomoring  agency  must 
have  requested  consideration  by  letter 
dated  on  or  before  31  March  1987.  For 
new  local  work  commenced  after  17 
November  1986,  only  work  for  which  the 
sponsor  receives  notification  of 
compatibility  and  extent  of  potential 
credit  pursuant  to  S  240.9(c)  of  this 
regulation  shall  be  eligible  for  credit. 

(e)  The  maximum  amount  creditable 
shall  equal  the  actual  expenditures 
made  by  non-Federal  entities  (not 
limited  solely  to  the  project  sponsor's 
specific  efforts  and  expenditures)  for 
work  that  meets  the  criteria  set  forth 
above  and  in  §  240.7  or  240.8. 
Expenditures  eligible  for  inclusion  in  the 
amount  creditable  include  the  costs  of 
all  efforts  actually  required  for  the  non- 
Federal  implementation  of  the 
compatible  flood  control  works 
including,  but  not  necessarily  hmited  to, 
costs  for  permits,  environmental, 
cultural  or  archeological  investigations, 
engineering  and  design,  land  acquisition 
expense,  otfier  LERRD,  and  construction 
of  the  flood  control  worics  including  any 
required  mitigation  measure.  For 
construction  efforts  accomplished  by 
non-Federal  interests  using  their  own 
forces  and  other  resources,  for  which 
"costs"  may  not  be  recorded, 
consideration  will  be  given  to  inclusion 
of  a  reasonable  estimate  of  the  value 
thereof  (as  if  accompKshed  by  contract). 
Regardless  of  Ae  total  amount 
creditable  on  this  basis,  however,  the 
amount  actually  credited  will  not 
exceed  the  amount  that  is  a  reasonable 
estimate  of  the  reduction  in  Federal 
project  expenditures  resulting  from 
substitution  of  the  local  work  for 
authorized  project  elements  or,  in  the 
case  of  compatible  work  outside  the 
scope  of  the  project  as  originaRy 
authorized,  a  reasonable  estimate  of 
what  Federal  expenditures  would  have 
been  if  that  work  had  been  Federally 
constructed.  Costs  of  subsequent 
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maintenance  of  the  creditaUe  non- 
Federal  flood  control  work  will  not  be 
credited.  In  the  event  that  the  local 
construction  work  is  financed  by  a 
Federal  non-reimbursable  grant  or  other 
Federal  funds,  the  amount  creditable 
against  future  local  cooperation 
requirements  shall  be  reduced  by  a 
commensurate  amount,  unless  the  law 
governing  the  grant  permits  grant  funds 
to  be  used  to  meet  the  non-Federal  share 
of  Corps  of  Engineers  cost  sharing 
requirements.  However,  there  will  be  no 
corresponding  reduction  in  the  costs  or 
benefits  considered  in  the  project's 
economic  evaluation. 

(f)  Regardless  of  the  total  amount 
creditable  for  compatible  work  at  the 
time  of  construction,  the  local  sponsor 
will  be  required  to  contribute  5  percent 
of  the  total  project  cost  in  cash  during 
construction  of  the  project  by  the  Corps. 
The  credit  can  only  be  applied  toward 
the  value  of  needed  lands,  easements, 
rights-of-way.  relocations,  and  disposal 
areas  (LERRD)  the  sponsor  would 
otherwise  have  to  provide  plus  any 
additional  required  cash  contribution 
needed  to  make  the  total  sponsor 
contribution  equal  at  least  25  percent  of 
total  project  costs.  As  a  consequence  of 
crediting  non-Federal  construction  costs 
against  LERRD  requirements  some  costs 
for  LERRD  may  become  a  Federal 
responsibility. 

(g)  Reimbursement  to  non-Federal 
interests  will  not  be  made  for  any 
excess  of  costs  for  compatible  works 
beyond  that  which  can  be  credited  in 
accordance  with  §  240.6(f).  In  this 
regard,  reimbursements  pursuant  to 
section  103(a)(3)  of  Pub.  L  99-662  will 
not  be  made  should  the  non-Federal 
share  of  project-related  costs  exceed  50 
percent  of  total  project-related  costs  by 
virtue  of  such  excess  of  costs  for 
compatible  work. 

(h)  Local  interests  are  responsible  for 
developing  all  necessary  engineering 
plans  and  specifications  for  the  work 
they  propose  to  undertake.  However, 
those  costs,  including  engineering  and 
overhead,  directly  attributable  to  the 
creditable  part  of  local  work  may  be 
included  in  the  amount  credited. 

(i)  Non-Federal  costs  in  connection 
with  LERRD  required  for  the  Federal 
project,  regardless  of  when  incurred, 
will  be  recognized  in  computation  of  the 
LERRD  component  of  project  costs  (the 
credit  provisions  of  section  104,  Pub.  L. 
99-662,  have  no  direct  bearing  on  this). 

(j)  Non-Federal  construction  and 
LERRD  costs  in  connection  with 
compatible  work  for  which  credit  can  be 
given  will,  when  those  costs  are 
incorporated  in  project  costs,  be 
included  in  their  related  categories,  and 


total  project  cost  sharing  responsibilities 
will  be  adjusted  accordingly. 

§  240.7    Credit  criteria  for  projecu 
auttwrized  on  or  before  17  November  1986. 

(a)  For  work  accomplished  prior  to 
project  authorization,  the  following  local 
improvements  can  be  construed  as 
compatible  and  considered  for  credit 

(1)  Work  that  would  constitute  an 
integral  part  of  the  Federal  project  as 
authorized  (integral  work); 

(2)  Work  that  would  have  been 
included  in  the  Federal  project  If  it  had 
not  been  assumed  to  be  part  of  the 
without  project  condition  (external 
work);  and 

(3)  Work  that  reduces  the  construction 
cost  of  the  Federal  plan  (substitute 
work). 

(b)  For  local  work  accomplished 
subsequent  to  project  authorization, 
only  work  started  prior  to  authorization, 
and  for  which  credit  consideration  was 
requested  by  letter  dated  on  or  before  31 
March  1987,  is  eligible  for  credit  under 
the  provisions  of  section  104.  New  non- 
Federal  work  initiated  after  project 
authorization,  provided  it  is  on  an 
element  of  the  authorized  project,  is 
subject  to  limited  credit  under  a 
separate  authority.  Such  work,  if  the 
sponsor  desires  related  credit,  should  be 
undertaken  under  formal  agreement 
piu^uant  to  section  215  of  the  Flood 
Control  Act  of  1968  Pub.  L.  90-483, 
approved  August  13, 1968.  as  amended. 

(c)  All  creditable  non-Federal  costs 
for  compatible  work,  and  related 
benefits,  may  be  considered  in  the 
project  economic  evaluation  and,  to  the 
extent  the  related  benefits  are  required 
for  economic  justification,  creditable 
costs  shall  be  included  in  total  project 
first  costs.  In  any  event,  costs  for 
compatible  work  shall  be  included  in 
total  project  first  costs  to  at  least  the 
extent  that  credit  is  actually  given, 
including  LERRD. 

(d)  Flood  control  projects  authorized 
in  Pub.  L.  99-662  subject  to  sections  903 
(a)  and  (b)  or  similar  provisions  401(b) 
and  601  (b))  of  that  act  fall,  with  respect 
to  crediting  non-Federal  costs,  under 
this  paragraph.  (However,  pending 
completion  of  the  relevant  procedural 
requirements  for  such  projects,  as  set 
forth  in  those  provisions  of  the  act, 
section  215  agreements  covering 
proposed  non-Federal  accomplishment 
of  compatible  work  on  the  project  v\ill 
not  be  executed.)  Works  eligible  for 
credit  will  be  explicitly  addressed  in 
new  project  reports  submitted  to  the 
Secretary  of  the  Army  pursuant  to 
sections  903  (a)  and  (b)  or  similar 
provisions. 

(e)  Formulas  for  determining  the 
amount  of  allowable  credit  in 


accordance  with  these  guidelines  are 
provided  in  Appendix  B. 

§  240.8    Credit  criteria  for  projccu 
authorized  after  17  November  1986. 

(a)  In  general,  for  projects  authorized 
after  17  November  1986.  work  eligible 
for  credit  will  be  explicitly  addressed  in 
recommendations  to  Congress.  If  a 
report  has  been  submitted  to  Congress, 
work  on  an  element  of  the 
recommended  Federal  project  or  work 
that  reduces  its  construction  cost  can  be 
considered  for  credit. 

(b)  Local  work  initiated  after  17 
November  1981  or  within  5  years  before 
the  first  obligation  of  funds  for  the 
reconnaissance  study  began,  whichever 
is  later,  can  be  incorporated  into  the 
recommended  plan  for  the  purpose  of 
economic  evaluation.  However,  credit 
can  be  considered  only  for  local  work 
undertaken  after  the  end  of  the 
reconnaissance  study  and  for  which  a 
credit  application  has  been  acted  upon 
prior  to  construction  pursuant  to  §  240.9 
procedures.  (For  any  portion  of  such 
work  undertaken  prior  to  17  November 
1986,  credit  may  be  granted  only  if  a 
letter  application  was  received  prior  to 
31  March  1987.)  If  such  work  was 
undertaken  between  17  November  1986 
and  the  effective  date  of  this  regulation, 
an  after-the-fact  application  pursuant  to 
the  §  240.9  procedures  will  be  accepted. 

(c)  Reports  recommending  Federal 
participation  in  a  plan  should  include 
the  following,  "Future  non-Federal 
expenditures  for  improvements  that, 
prior  to  their  construction,  are  found  to 
be  compatible  with  the  plan 
recommended  herein,  as  it  may  be 
subsequently  modified,  will  entitle  the 
(sponsor's  name)  to  consideration  for 
credit  in  accordance  with  the  guidelines 
established  under  section  104.  Pub.  L 
99-662." 

(d)  All  costs  for  non-Federal  work 
incorporated  in  the  recommended  plan 
in  accordance  with  this  paragraph  shall 
be  included  in  total  project  first  costs 
and  will  therefore  be  subject  to  cost 
sharing.  Related  benefits  will  be 
included  in  the  project's  economic 
evaluation. 

§  240.9    Procedures. 

(a)  For  non-Federal  works  undertaken 
prior  to  17  November  1986,  credit 
determinations  (deferred  until  these 
guidelines  became  effective)  will  be 
made  by  the  Secretary  in  response  to 
the  applications  received  prior  to  31 
March  1987.  Future  non-Federal  works 
for  which  credit  may  be  allowed  under 
the  provisions  of  section  104  of  Pub.  L. 
99-662  are  limited,  basically,  to  local 
works  undertaken  while  Federal 
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preauthorizations  studies  of  a  Federal 
project  for  the  locality  are  in  progress. 
Credit  consideration  for  such  works  will 
be  governed  by  the  procedures  set  forth 
here.  Non-Federal  entities  desiring 
credit  should  confer  with  the  District 
Engineer  and  submit  a  written 
application  to  him.  The  application  will 
include  a  full  description  of  planned 
work,  plans,  sketches,  and  similar 
engineering  data  and  information 
sufficient  to  permit  analysis  of  the  local 
proposal. 

(b)  The  District  Engineer  shall  review 
the  engineering  adequacy  of  the  local 
proposal  and  its  relation  to  the  Federal 
Plan  and  determine  what  part  of  the 
proposed  local  improvement  would  be 
eligible  for  credit.  The  District  Engineer 
will  forward  his  recommendations 
through  the  Division  Engineer  and  the 
Chief  of  Engineers  to  the  Assistant 
Secretary  of  the  Army  (Civil  Works)  and 
provide  information  on: 

(1)  Basis  for  concluding  the  local  plan 
is  appropriate  in  relation  to  the 
prospective  Federal  plan. 

(2)  Total  estimated  cost  and  bepeHts 
of  creditable  work.  | 

(3)  Environmental  effects  of  th^  local 
work,  including  a  brief  statement  of  both 
beneficial  and  detrimental  effects  to 
significant  resources. 

(4)  The  urgency  for  proceeding  with 
the  local  plan.  . 

(c)  Upon  being  informed  of  the  j 
Secretary's  decision,  the  District 
Engineer  shall  reply  by  letter  stating  to 
the  local  applicant  what  local  work  and 
costs  can  reasonably  be  expected  to  be 
recommended  for  credit  under  the 
provisions  of  section  104  (assuming  that 
the  fmal  plan  for  a  Federal  project, 
when  it  is  ultimately  recommended, 
remains  such  as  to  preserve  the  local 
work  as  a  relevant  element).  If  the 
improvement  proposed  by  the  non- 
Federal  entity  includes  work  that  will 
not  become  a  part  of  the  Federal  project, 
the  means  of  determining  the  part 
eligible  for  credit  shall  be  fully  defined. 
This  letter  shall  include  the  following 
conditions: 

(1)  This  shall  not  be  interpreted  as  a 
Federal  assurance  regarding  later 
approval  of  any  project  nor  shall  it 
commit  the  United  States  to  any  type  of 
reimbursement  if  a  Federal  project  is  not 
undertaken. 

(2)  This  does  not  eliminate  the  need 
for  compliance  with  other  Federal,  State, 
and  local  requirements,  including  any 
requirements  for  permits.  Environmental 
Impact  Statements,  etc. 

(3)  Upon  authorization  of  the  Federal 
project  approval  shall  be  subject  to 
rescission  if  the  non-Federal  work  has 
not  commenced  and,  as  a  consequence. 
Corps  planning  for  orderly 


implementation  of  the  project  is  being 
adversely  affected. 

(d)  The  non-Federal  entity  will  notify 
the  District  engineer  when  work 
commences.  The  District  Engineer  will 
conduct  periodic  and  final  inspections. 
Upon  completion  of  local  work,  local 
interests  shall  provide  the  District 
Engineer  details  of  the  work 
accomplished  and  the  actual  costs 
directly  associated  therewith.  The 
District  Engineer  shall  audit  claimed 
costs  to  ascertain  and  conHrm  those 
costs  properly  creditable  and  shall 
inform  the  non-Federal  entity  of  the 
audit  results. 

(e)  During  further  Corps  studies,  the 
local  work  actually  accomplished  that 
would  constitute  a  legitimate  part  of  the 
overall  recommended  Federal  project 
may  be  incorporated  within  any  plan 
later  recommended  for  implementation. 

(f)  The  District  Engineer  shall  submit  a 
copy  of  his  letter  and  notiBcation  of 
creditable  costs  of  completed  work  to 
the  Secretary  through  the  Division 
Engineer  and  the  Chief  of  Engineers. 

(g)  All  justification  sheets  supporting 
new  start  recommendations  for 
Preconstruction  Engineering  and  Design 
or  Construction  of  projects  will  include 
information  on  credits  in  the  paragraph 
on  local  cooperation.  The  information 
should  include  but  not  be  limited  to  date 
of  the  District  Engineer's  letter  to  the 
sponsor  pursuant  to  §  240.9(c)  of  this 
regulation,  status  of  the  creditable  work, 
estimated  or  actual  cost  of  the  work  and 
the  estimated  amount  of  credit. 

Appendix  A — (Reserved] 

Appendix  B — Foimulas  for  Determining 
Amount  of  Allowable  Credit 

1.  General.  The  amount  of  credit  that  non- 
Federal  interests  may  receive  under  the 
provisions  of  section  104  of  the  Water 
Resources  Development  Act  of  1986  depends 
first  on  the  value  of  the  compatible  work  they 
have  accomplished  and  then  on  the  value  of 
the  local  cooperation  against  which  they  may 
receive  credit.  If  the  compatible  work  is  for 
construction  which  was  outside  the  scope  of 
the  project  as  authorized,  the  costs  for  the 
compatible  work  for  which  credit  is  desired 
are  additive  to  the  original  estimate  of  total 
project  cost.  This  increases  the  estimated 
cost  of  basic  local  cooperation  requirements, 
thus  enlarging  the  target  against  which  credit 
may  be  given. 

2.  The  "formulas"  for  determining  the 
amount  of  credit  that  may  be  allowed  in  the 
various  cases  are  provided  in  the  following 
paragraphs.  TPC  means  the  total  estimate  of 
project  costs  for  the  project  as  it  was 
authorized.  LERRD  means  the  costs  for  lands, 
easements,  rights-of-way,  relocations  and 
disposal  areas  as  included  in  that  estimate. 

3.  Calculations  for  several  hypothetical 
examples  are  provided  to  illustrate  how 
crediting  determinations  would  impact  on 
project  costs  and  on  cost  sharing.  For  eaeh  of 


these  examples  it  is  assumed  that  the 
estimated  total  project  cost  (TPC)  of  the 
project  as  authorized  is  $100.0  million.  All  of 
the  elements  of  cost  are  given  in  millions  of 
dollars. 

4.  Integral  Work.  For  compatible  work  that 
is  integral  with  the  project  as  authorized 
(240.7(a)(1))  or  compatible  work  that 
constitutes  an  advantageous  substitution  for 
work  integral  with  the  authorized  project  (i.e. 
substitute  work,  240.7(a)(3)): 

a.  LERRD<20%  TPC 

Credit  =  Value  of  compatible  work  up  to 
20%  TPC 

b.  LERRD>20%  TPC 

Credit  =  Value  of  compatible  work  up  to 
LERRD 

Crediting  non-Federal  interests  for 
constructing  an  integral  part  of  the  project  or 
substitute  work  will  not  result  in  any  increase 
in  project  costs.  Ordinarily,  the  result  will 
simply  be  a  transfer  of  equivalent 
responsibilities  between  the  Corps  and  non- 
Federal  interests.  If  non-Federal  interests 
should  accomplish  compatible  integral  or 
substitute  work  exceeding  the  possible  credit, 
the  Corps  will  be  relieved  of  the  expense  of 
constructing  an  increment  of  the  project.  An 
example  is  provided  below.  In  this  example. 
non-Federal  interests  have  accomplished 
integral  project  work  amounting  to  30.0 
million.  LERRD  are  less  than  20%  of  TPC  so 
that  the  maximum  value  of  local  cooperation 
against  which  they  may  receive  credit  is  $20.0 
million.  Since  the  $10.0  for  which  credit 
carmot  be  given  nonetheless  represents 
useful  project  work,  in  this  example  the 
Corps  would  be  relieved  of  the  costs  for 
accomplishing  that  much  construction. 


Case:  l^RRD  < 

20%  TPC 

Basic 
project 

Credit 
Example  1: 
Compatible 
wod(.  30.0 

Non-Federal: 
5%  Casti    

5.0 
14.0 

6.0 

5.0 

tERRD 

0.0 

Extra       cash 
constr.) 

(toward 

0.0 

Constnjction  (actual) 

30.0 

Subtotal 

25.0 

35.0 

Federal: 
Constnjction 

75.0 

51.0 

LERRD 

14.0 

Subtotal.... 

75.0 

65.0 

TPC        

100.0 

100.0 

Reduction  in  Federal  msts 

'  10.0 

'  The  amount  by  which  the  integral  or  substitute 
work  actually  accomplished  by  non-Federal  interests 
exceeds  ttie  requirements  ot  local  cooperation 
against  which  credit  may  be  given. 

5.  External  Work.  For  compatible  work 
outside  the  scope  of  the  project  as  authorized 
(i.e.  external  work,  240.7(a)(2)): 

a.  LERRD<25%  TPC 

Credit=Value  of  compatible  work  up  to 
25%  TPC 

b.  LERRD>25%  TPC 

Credit  =  Value  of  compatible  work  up  to 

LERRD 
Crediting  non-Federal  interests  for 
compatible  work  which  was  not  part  of  the 
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project  as  authorized  (external  wwk)  will 
result  in  an  increase  in  project  costs  and  an 
increase  in  the  net  Federal  costs.  The  costs 
for  compatible  external  work  for  which  non- 
Federal  interests  desire  credit  must  be 
incorporated  into  the  estimate  of  total  project 
costs  (but  only  to  the  extent  that  credit  can 
actually  be  given).  Assigned  Federal  and  non- 
Federal  project  costs  then  making  up  the 
adjusted  total  project  costs  will  both  be 
greater  than  for  the  basic  project.  However, 
the  net  effect  will  be  a  savings  to  non-Federal 
interests  in  the  further  costs  they  will  have 
for  fulfilling  local  cooperation  requirements. 
The  maximum  amount  that  can  be  credited 
for  compatible  external  work  (and  thus 
added  to  project  costs),  where  LERRD<25% 
TPC.  follows  from  Credit,  C  =  20*  (TPC  + 
C)  which  reduces  to  C  =  0.ZTPC  +  0.2C.  then 
to  0.8C  =  0.2TPC.  and  finally  C  =  (0.2/ 
0.8)TPC  or  0.25TPC  as  indicated  in  a,  above. 
An  example  of  crediting  in  a  case  involving 
external  work  is  provided  below.  In  this 
example,  as  in  example  1,  non-Federal 
interests  have  accomplished  work  amounting 
to  $30.0  million.  This  work,  however,  was  not 
intergral  with  the  project  as  authorized  (it  has 
been  determined  to  l>e  compatible  external 
work),  so  that  any  part  of  it  for  which  credit 
is  given  must  be  added  to  TPC.  Since,  in  this 
case  LERRD  are  less  than  25%  of  TPC,  the 
maximum  amount  that  can  be  credited  is  25% 
of  TPC.  or  $25.0  million.  Adjusting  TPC  by 
this  amount  results  in  an  added  Federal  cost 
of  $18.75  million  (75%  of  the  $25.0  million 
increase). 


Case:  LERRD  «.25%  TPC 


Non-Federal: 

5%Cash._ 

LERRD _ 

Extra       cash       (toward 

consb-.) 

Construction  (actual) 

Subtotal 

Federal: 

Construction „ 

LERRD _..._ 


Subtotal 

TPC . 

Adjusted  TPC _.,_ 

Excess  ot  Compatible  Work . 
Increase  in  Federal  Costs 


Basic 
project 


5.0 
14.0 

6.0 


25.0 


75.0 


75.0 
100.0 


Credit 
Exampte  2. 
Compietible 
work.  30.0 


6.25 
0.0 

0.0 
25.0 


31.25 


79.75 
14.0 


93.75 


125.0 

'5.0 

«  18.75 


'  This  portkxi  of  the  compatit>le  external  work  is 
rwt  incorporated  in  the  protect  costs  tiecause  it 
would  t>e  a  disadvantage  to  the  project  sponsor  to 
do  so  (K  included,  the  sponsor  would  t)ecome  obli- 
gated (or  an  additional  5%  up-front  cash  contribution 
tHit  without  any  savings  m  other  kx:ai  cooperation 
t>ecause  there  would  be  nothing  left  to  give  credit 
against). 

'  This  is  also  the  measure  of  the  net  savings  to 
non-Federal  interests  by  virtue  of  crediting. 

6.  Combined  integral  and  external  works. 
For  cases  where  non-Federal  interests  have 
accomplished  compatible  work,  some  of 
which  is  integral  with  the  project  as 
authorized  and  some  of  which  is  outside  the 
original  scope  (external),  determination  of  the 
allowable  credit  is  a  two  step  process.  Work 
that  is  integral  to  the  project  is  credited  fust. 


This.  Cl.  is  accomplished  in  accordance  with 
paragraph  4  above.  If  after  this  step,  there 
remain  local  cooperation  requirements 
against  which  credit  may  be  given,  credit  for 
compatible  external  work.  CI2,  is 
determinable  on  the  following  basis. 

a.  LERRD<,20%  {TPC-I-C2) 

C2  — Value  of  compatible  work  up  to  25% 
TPC-1.25C1 

b.  LERRD  >20%  (TPC-I-C2) 

C2  =  Value  of  compatible  work  up  to 
remaining  LERRD 

Note  that  total  credit  C  =  Cl-t-C2.  Formula 
8.a.  is  derived  from  C  =  Cl-i-C2=20% 
(TPC-(-C2).  An  example  of  crediting  in  a  case 
involving  both  kinds  of  compatible  works  is 
provided  below.  In  this  example  non-Federal 
interests  have  accomplished  $25.0  million  in 
compatible  work.  $5.0  of  which  was  integral 
with  the  project  as  authorized  and  $20.0  of 
which  was  external.  The  integral  work  is 
credited  in  the  first  step  against  the  extra 
cash  component  of  the  original  local 
cooperation  requirements.  TPC  is  unaffected: 
however,  the  target  against  which  credit  for 
the  external  work  might  be  credited  has  been 
partially  used  up.  The  second  step  shows 
only  the  incremental  effects  of  crediting 
external  work.  Using  6.a.  the  maximum  credit 
that  can  be  given  for  this  work  is  $18.75 
million.  Although  other  non-Federal 
requirements  are  extinguished  as  a  result  of 
the  credit  for  the  external  work,  the  non- 
Federal  5%  cash  contribution  increases  by 
$0.9375  million,  say  $0.94  (5%  of  $18.75).  In  the 
final  step,  the  incremental  effects  of  crediting 
the  external  work  are  added  in  with  the 
values  obtained  in  step  1. 


Case:  LERRD  «;20%  (TPC-I-C2) 

Basic 
project 

Credit  Example  3:  Compatible  work,  ■  25.0 

Step1 

Step  2 

Final 

Non-Federal: 

5%  Cash „ 

LERRD 

Extra  cash  (toward  constr.) _ Z"I1 

Construction  (actual) 

5.0 

14.0 

6.0 

5.0 

14.0 

1.0 

5.0 

0.94 

0.0 

0.0 

18.75 

5.94 

0.0 

0.0 

23.75 

Subtotal 

25.0 

25.0 

29.69 

Federal: 

Constnjction „ 

LERRD l..Z.Z^ZZZZZ'ZZZZ"ZZZI~Z 

75.0 

75.0 

0.06 
14.0 

75.06 
14.0 

Subtotal 

75.0 
100.0 

75.0 
100.0 

89  06 

TPC 

Adjusted  TPC „ „.„ 

118  75 

Excess  of  Compatible  Worth 



1.25 

1  25 

Increase  In  Federal  (Dosts „ „ 

1406 

•  Compatible  work  consisting  of  5.0  integral  work  credited  in  first  step  of  calculations  plus  20.0  external  work  credited,  to  the  extent  possible, 
in  second  step. 


[FR  Doc.  87-26495  Piled  11-17-87;  8.45  amj 

BILUNG  CODE  3710-M-W 


VETERANS  ADMINISTRATION 
38  CFR  Part  4 

Evaluation  of  Hearing  Loss 
agency:  Veterans  Administration. 


action:  Final  rule. 


summary:  The  Veterans  Administration 
(VA)  has  amended  the  Schedule  for 
Rating  Disabilities  (38  CFR  Part  4)  to 
implement  a  new  method  for  evaluating 
the  degree  of  disability  attributable  to 
hearing  loss.  These  amendments  are 
necessary  because  of  new  testing 
methods  which  place  greater  emphasis 


on  decibel  loss  and  speech 
discrimination  in  higher  frequency 
ranges.  The  effect  of  these  amendments 
will  be  to  provide  more  accurate 
measurement  of  hearing  impairment  and 
appropriate  compensation  to  hearing 
disabled  veterans. 
EFFECTIVE  DATE:  December  18, 1987. 
FOR  FUftTNER  INFORMATION  CONTACT 
Robert  M.  White,  Chief,  Regulations 
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Staff  (211B],  Compensation  and  Pension 
Service,  Department  of  Veterans 
Benefits,  Veterans  Administration,  810 
Vermont  Avenue  NW.,  Washington.  DC 
20420,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  On 
pages  17B07-11  of  the  Federal  Register  of 
May  11. 1987.  the  VA  published 
proposed  rules  on  the  evaluation  of 
hearing  loss.  A  correction  to  that 
proposal  was  also  published  on  page 
19365  of  the  Federal  Register  of  May  22. 
1987.  Interested  persons  were  given  until 
July  9, 1987.  to  submit  written  comments, 
suggestions  or  objections  to  the 
proposed  ndes. 

A  total  of  11  comments  were  received. 
Comments  were  submitted  by  the 
American  Speech-Language-Hearing 
Association  (ASHA).  ^e  Veterans  of 
Foreign  Wars  of  the  United  States,  the 
American  Legion  and  eight  private 
individuals.  While  most  commenters 
were  generally  in  favor  of  this  new 
method  for  evaluating  hearing  loss. 
ASHA  and  the  American  Legion 
completely  supported  the  proposed 
amendments  without  suggesting  any 
changes. 

Two  commenters  appeared  to  be 
arguing  their  personal  claims  for 
benefits  due  to  hearing  loss  and  did  not 
address  or  recommend  substantive 
changes  in  the  proposed  rules. 

Another  commenter  suggested  that 
Table  VI  be  amended  to  provide  a 
numeric  designation  of  XI  when  the 
average  puretone  decibel  loss  was  98  or 
more  and  the  percent  of  discrimination 
was  0  to  38.  This  suggestion  was  not 
accepted  because  it  was  not  supported 
by  scientific  or  medical  evidence  and 
would  have  destroyed  the  logical 
progression  of  the  proposed  table.  Table 
VI  was  developed  during  months  of 
consultations  with  our  Department  of 
Medicine  and  Surgery  and  represents 
the  best  judgment  of  experts  in  this  field. 
To  modify  even  one  small  area  of  Table 
VI  without  the  support  of  scientific  or 
medical  evidence  would  not  be  justified. 

One  commenter  requested  an 
explanation  of  puretone  averaging  and 
asked  that  the  Maryland  CNC  wcH-d  lists 
be  published  with  the  rule.  Puretone 
averaging  for  purposes  of  this  new 
rating  schedule  will  be  accomplished  by 
adding  the  decibel  losses  at  frequencies 
of  1000,  2000,  3000  and  4000  Hz  and 
dividing  the  answer  by  4.  The  Maryland 
CNC  word  lists  are  diagnostic  tools  and 
are  not  appropriate  for  publication  with 
the  method  of  assessing  average  loss  of 
earning  capacity.  In  addition,  advance 
knowledge  of  the  words  contained  in 
each  list  might  unnaturally  aid  in  word 
recognition  thereby  skewing  the  results 
of  the  test. 


Another  commenter  suggested  testing 
the  level  of  hearing  loss  in  500  Hz 
increments  rather  than  in  1000  Hz 
increments  so  that  a  more  complete 
graph  of  the  hearing  loss  would  be 
available.  While  this  is  certainly  true, 
one  could  argue  that  an  even  more 
complete  graph  of  the  hearing  loss 
would  be  obtained  by  testing  at  250  Hz 
increments,  or  100  Hz  increments,  or  10 
Hz.  etc.  The  proposed  method  of 
evaluating  hearing  loss  is  based  on  the 
recommended  changes  in  testing 
methods  and  cannot  be  changed  at  this 
time.  If  professionals  in  the  field  of 
audiology  change  their  testing  methods 
in  the  future,  clearly  we  would  again 
have  to  amend  our  evaluation  methods. 

One  commenter  also  suggested  that 
an  additional  10  percent  should  be 
added  to  the  evaluation  of  a  hearing 
impaired  veteran  when  use  of  a  hearing 
aid  is  medically  indicated  and  that 
special  monthly  compensation  under  38 
U.S.C.  314(k).  currently  payable  for 
veterans  with  an  80  percent  hearing  loss 
evaluation,  be  payable  under  the  new 
rating  schedule  for  evaluations  of  80,  90 
and  100  percent.  For  reasons  stated 
below  we  cannot  accept  either 
suggestion. 

Hearing  aids  are  not  medically 
indicated  unless  they  would  serve  some 
useful  purpose,  namely  improving  a 
veteran's  hearing  impairment.  To  pay 
additional  compensation  for  a  hearing 
impairment  that  is  improved  through  the 
use  of  an  assistive  device  that  is 
provided  free  of  charge  would  be 
inconsistent  with  the  purpose  of 
compensation. 

Special  monthly  compensation  under 
38  U.S.C.  314(k)  is  payable  for  "deafness 
of  both  ears,  having  absence  of  air  and 
bone  conduction."  When  the  maximum 
evaluation  for  hearing  loss  was  80 
percent,  it  was  proper  to  pay  special 
monthly  compensation  at  that  level 
because  veterans  who  had  absence  of 
air  and  bone  conduction  were  rated  at 
that  level.  The  new  rating  schedule, 
however,  includes  90  and  100  percent 
evaluations,  and  it  is  clear  that  veterans 
in  the  new  80  and  90  percent  categories 
have  remaining  air  and/or  bone 
conduction  which  is  identifiable  and 
distinguishable  from  veterans  in  the  100 
percent  category.  Consequently,  the  new 
80  and  90  percent  evaluation  do  not 
qualify  under  the  terms  of  38  U.S.C. 
314(k)  for  special  monthly 
compensation. 

One  commenter  also  argued  against 
having  a  scheduler  100  percent 
evaluation  for  hearing  loss  indicating 
that  the  100  percent  evaluation  should 
be  reserved  only  for  those  hearing 
impaired  veterans  who  could 
demonstrate  that  they  were  individually 


unemployable.  We  cannot  agree. 
Approximately  1,200  veterans  are 
currently  receiving  compensation  at  the 
100  percent  rate  because  they  have 
established  that  their  hearing 
impairment  is  the  primary  reason  for 
their  inability  to  work.  This  shows  that 
severe  hearing  impairment  can,  in  some 
cases,  be  totally  disabling  in  the 
workplace.  In  addition,  the  criteria  being 
established  for  the  100  percent 
schedular  evaluation  are  such  that  only 
the  most  profoundly  deaf  will  qualify. 
Those  veterans  who  might  qualify  for 
the  schedular  100  percent  rating  should 
not  be  disadvantaged  simply  because 
they  have  succeeded  in  obtaining 
employment  and  overcoming  their 
disability. 

Finally,  one  commenter  noted  that  the 
structure  of  the  proposed  rules  would 
place  new  diagnostic  codes  6100  through 
6110  out  of  sequence  in  the  rating 
schedule  in  that  they  would  follow 
diagnostic  code  6260.  A  simple 
suggestion  was  made  to  correct  this 
oversight,  and  we  agree  with  that 
suggestion.  Under  the  proposed  rules, 
section  4.87a  containing  hearing  loss 
diagnostic  codes  6277  through  6297  was 
to  be  simply  deleted.  However,  by 
redesignating  section  4.84b  (which 
contains  diagnostic  codes  6200  through 
6260)  as  section  4.87a  and  moving  it  to 
the  space  in  the  schedule  currently 
occupied  by  diagnostic  codes  6277 
through  6297  (which  are  being  deleted), 
all  diagnostic  codes  would  then  be  in 
numerical  sequence.  This  suggestion  is 
being  adopted.  Appropriate 
amendments  will  also  be  made  to 
Appendix  A  reflecting  this  change. 

The  proposed  rules,  as  amended 
herein,  are  adopted.  We  appreciate  the 
interest  expressed  by  each  commenter. 

The  Administrator  hereby  certifies 
that  this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only 
Claimants  for  VA  benefits  would  be 
directly  affected.  Therefore,  pursuant  to 
5  U.S.C.  605  (b),  this  amendment  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  we  have 
determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 


Federal  Register/Vol.  52.  No.  222  /  Wednesday.  November  18.  1987  /  Rules  and  Regulations    44119 


(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pensions.  Veterans. 

(Catalog  of  Federal  Domestic  Assistance 
program  numbers  are  64.104  and  64.109) 

Approved:  October  22, 1987. 
Thomas  K  Tumage, 
Administrator. 

38  CFR,  Part  4,  Schedule  for  Rating 
Disabilities,  is  amended  as  follows: 

PART  4— [AMENDED] 
§  4.87a    [Removed] 

§  4.84b    [  Redesignated  as  §4.87a] 

1.  Section  4.87a  is  removed  and 
§  4.84b  is  redesignated  as  §  4.87a. 

2.  Section  4.85  is  revised  to  read  as 
follows: 

§  4.85    Evaluation  of  hearing  impairment 

(a)  Examinations  are  conducted  using 
the  controlled  speech  discrimination 


tests  together  with  the  results  of  the 
puretone  audiometry  test.  The 
horizontal  lines  in  table  VI  represent 
nine  categories  of  percent  of 
discrimination  based  on  the  controlled 
speech  discrimination  test.  The  vertical 
columns  in  table  VI  represent  nine 
categories  of  decibel  loss  based  on  the 
puretone  audiometry  test.  The  numeric 
designation  of  impaired  efficiency  (I 
through  XI)  will  be  determined  for  each 
ear  by  intersecting  the  horizontal  row 
appropriate  for  the  percentage  of 
discrimination  and  the  vertical  column 
appropriate  to  puretone  decibel  loss; 
thus  with  percent  of  discrimination  of  70 
and  average  puretone  decibel  loss  of  64. 
the  numeric  designation  is  V  for  one  ear. 
The  same  procedure  will  be  followed  for 
the  other  ear. 

(b)  The  percentage  evaluation  will  be 
found  from  table  VII  by  intersecting  the 
horizontal  row  appropriate  for  the 
numeric  designation  for  the  ear  having 
the  better  hearing  and  the  vertical 
column  appropriate  to  the  numeric 
designation  for  the  ear  having  the  poorer 
hearing.  For  example,  if  the  better  ear 
has  a  numeric  designation  of  "V"  and 
the  poorer  ear  has  a  numeric 
designation  of  "VII,"  the  percentage 
evaluation  is  30  percent  and  the 
diagnostic  code  is  6103. 


(c)  Table  Via  provides  numeric 
designations  based  solely  on  puretone 
averages  and  is  for  application  only 
when  the  Chief  of  the  Audiology  Clinic 
certifies  that  language  difficulties  or 
inconsistent  speech  audiometry  scores 
make  the  use  of  both  puretone  average 
and  speech  discrimination 
inappropriate. 

(Ai  Ihority:  38  U.S.C.  355) 

3.  Section  4.86a  is  revised  to  read  as 
follows: 

§  4.86a    Evidence  other  than  puretone 
audiometry  and  controlled  speech. 

When  claims  are  encountered  in 
which  the  medical  evidence  necessary 
to  establish  service-connection  for 
hearing  loss  predates  the  use  of 
puretone  audiometry  and  controlled 
speech,  service-connection  will  be 
determined  under  the  provisions  of 
§§  4.85  through  4.87a  of  this  part  as  in 
effect  on  (the  day  preceding  the  effective 
date  of  this  change.) 

(Authority:  38  U.S.C.  355) 

4.  Part  4.  is  amended  by  revising  table 
VI  and  table  VII  and  by  adding  table 
Via  to  read  as  follows: 
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TABLE  VI 
Nuneric  Designation  of  Hearing  Inpaiment 

Average  Puretone  Decibel  Loss 
0-41  42-49  50-57  58-65  66-73  74-81  82-89  90-97  98+ 


92-100 

I 

I 

I 

II 

II 

II 

III 

III 

IV 

84-90 

II 

II 

II 

III 

III 

III 

IV 

IV 

IV 

76-82 

III 

III 

IV 

IV 

IV 

V 

V 

V 

V 

68-74 

IV 

IV 

V 

V 

VI 

VI 

VII 

VII 

VII 

60-66 

V 

V 

VI 

VI 

VII 

VII 

VIII 

VIII 

VIII 

52-58 

VI 

VI 

VII 

VII 

VIII 

VIII 

VIII 

VIII 

DC 

44-50 

VII 

VII 

VIII 

VIII 

VIII 

IX 

DC 

DC 

X 

36-42 

VIII 

VIII 

VIII 

IX 

IX 

IX 

X 

X 

X 

0-34 

DC 

X 

XI 

XI 

XI 

XI 

XI 

XI 

XI 

TABLE  Via* 
Average  Puretone  Decibel  Loss 


0-41 

42-48 

49-55 

56-62 

63-69 

70-76 

77-83 

84-90 

91-97 

98-104 

105+ 

I 

II 

III 

IV 

V 

VI 

VII 

VIII 

IX 

X 

XI 

Numeric  Designation 
*  This  table  is  for  use  only  as  specified  in  4.85(c) , 
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TABLE  VII 

Percentage  Evaluations  for  Hearing  Inpaiment 
(with  diagnostic  codes) 


XI 

100* 
(6110) 

X 

90 
(6109) 

80 
(6108) 

v 

DC 

80 
(6108) 

70 
(6107) 

60 
(6106) 

. 

VIII 

70 
(6107) 

60 
(6106) 

50 
(6105) 

50 
(6105) 

VII 

60 
(6106) 

60 
(6106) 

50 
(6105) 

40 
(6104) 

40 
(6104) 

VI 

50 
(6105) 

50 
(6105) 

40 
(6104) 

40 
(6104) 

30 
(6103) 

30 
(6103) 

V 

40 
(6104) 

40 
(6104) 

40 
(6104) 

30 
(6103) 

30 
(6103) 

20 
(6102) 

20 
(6102) 

IV 

30 
(6103) 

30 
(6103) 

30 
(6103) 

20 
(6102) 

20 
(6102) 

20 
(6102) 

10 
(6101) 

10 
(6101) 

III 

20 
(6102) 

20 
(6102) 

20 
(6102) 

20 
(6102) 

20 
(6102) 

10 
(6101) 

10 
(6101) 

10 
(6101) 

0 
(6100) 

II 

10 
(6101) 

10 
(6101) 

10 
(6101) 

10 
(6101) 

10 
(6101) 

10 
(6101) 

10 
(6101) 

0 
(6100) 

0 
(6100) 

0 
(6100) 

I 

10 
(6101) 

10 
(6101) 

0 
(6100) 

0 
(6100) 

0 
(6100) 

0 
(6100) 

0 
(6100) 

0 
(6100) 

0 
(6100) 

0 
(6100) 

0 
(6100) 

xz 


IX        VIII 


VII        VI 


IV 


HZ         II 
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Appendix  A — [Amended] 

5.  In  Appendix  A — Table  of 
Amendments  and  Effective  Dates  Since 
1946  the  entries  for  §  4.84b.  4.85.  4.86, 
4.86a.  4.87,  and  4.87a  are  revised  to  read 
as  follows: 

Appendix  A— Table  of  Amendments  and 
Effective  Dates  Since  1946 

Sac. 


484t)  Retnoved-Oecember  18.  1967  (text  redesignat- 

ed §  4  87a.  December  18.  1987)  . 

485  Marcti  23.  1956  December  18.  1967      I 

486  Marcli  23.  1956  December  18.  1987 
4.86a  March  23.  1956  December  18.  1967 

4.87  Tables  VI  and  VII  replaced  by  new  Tables  VI 

Via  and  VII  December  18.  1967. 

4.87a  Diagnostic  Codes  6277  Itvougb  6297.  March 

23.  1956:  removed  December  18.  1987  (Tes* 
from  {  4  84b  redesignated  {  4.87a.  Dacembar 
18.  1987.  , 


Appendix  B — [Amended] 

6.  In  Part  4,  Appendix  B — Numerical 
Index  of  Disabilities,  diagnostic  codes 
6100  through  6110  are  revised  to  read  as 
follows: 

*****  1 

Impairment  of  Auditory  Acuity' 


6100 
6101 
6102 
6103 
6104 
6105 
6106 
6107 
6106 
6109 
6110 


0%  evaluation  based  on  Table  VII 
10%  evaluatioo  based  on  Table  VII 
20%  evaluation  based  on  Table  VH 
30%  evaluation  based  on  Table  VH 
40%  evaluation  baMd  on  Table  VII 
50%  evaluation  based  on  Tatile  VII 
60%  evaluation  tnsed  on  Table  VII 
70%  evaluation  based  on  Table  VII 
80%  evaiuaixxi  t>ased  on  Table  VII 
90%  evaluation  based  on  Table  VH 
100%  svakjatian  based  on  Table  VII 


Appendix  C — [Amended] 

7.  In  Part  4.  Appendix  C — 
Alphabetical  Index  of  Disabilities,  is 
revised  by  removing  Deafness — Table  II. 
diagnostic  code  numbers  6277  through 
6297  and  inserting  new  information  to 
read  as  follows: 


Deafness 


0% 

10% 

20% 

30% 

40% 

50% 

60% 

70% 

80% 

90% 

100% 


Evaluation 
Evaluation 
Evaluation 
EvaKjabon 
Evaluation 
Evaluation 
Evaluation 
I  Evaluation 
Evaluation 
Evakialion 
Evaluation 


based  on 
iMsad  on 
based  on 
based  on 
based  on 
based  on 
based  on 
based  on 
based  on 
based  on 
based  on 


Table  VII... 
Table  VII... 
Table  VII... 
Tatile  VII .. 
Table  VII... 
Table  VII .. 
Table  VII... 
Table  VII... 
Table  VII.. 
Table  VII.. 
Table  VII . 


6100 
6101 
6102 
6103 
6104 
6105 
6106 
6107 
6106 
6109 
6110 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

IFRL-3291-71 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  State  of 
Connecticut;  Redesignation 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule^ ^^^ 

summary:  EPA  is  approving  a  request 
by  the  State  of  Connecticut  to 
redesignate  the  entire  State  of 
Connecticut  from  secondary 
nonattainment  to  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  total  suspended 
particulate  (TSP).  Under  section  107  of 
the  Clean  Air  Act.  the  designation  of 
attainment  status  may  be  changed 
where  warranted  by  the  available  data. 

EFFECTIVE  DATE:  This  action  will 
become  effective  January  19, 1988, 
unless  notice  is  received  by  December 
18, 1987,  that  adverse  or  critical 
comments  will  be  submitted. 

addresses:  Comments  may  be  mailed 
to  Louis  F.  Gitto.  Director,  Air 
Management  Division,  Room  2311.  JFK 
Federal  Building.  Boston,  MA  02203. 
Copies  of  the  submittal  and  EPA's 
evaluation  are  available  for  public 
inspection  during  normal  business  hours 
at  ^e  Environmental  Protection  Agency. 
Room  2311.  JFK  Federal  Building. 
Boston,  MA  02203;  and  the  Connecticut 
Department  of  Environmental 
Protection,  165  Capitol  Avenue. 
Hartford.  CT  06106. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  Burkhart.  (617)  565-3223;  FTS 
835-3223. 

SUPPLEMENTARY  INFORMATION:  On 

March  12, 1987,  pursuant  to  section 
107(d)(5)  of  the  Clean  Air  Act,  the  State 
of  Connecticut  submitted  a  request  to 
redesignate  the  entire  State  of 
Connecticut  from  secondary 
nonattainment  for  the  NAAQS  for  TSP 
to  attainment.  The  entire  State  of 
Connecticut  has  been  designated  as 
secondary  nonattainment  for  TSP  since 
1982  (47  FR  44263). 

The  EPA  revised  the  particular  matter 
standard  on  July  1, 1987  (52  FR  24634), 
and  eliminated  the  TSP  ambient  air 
quality  standard.  The  revised  standard 
is  expressed  in  terms  of  particulate 
matter  with  nominal  diameter  of  10 
micrometers  or  less  (PMlO).  The  EPA 
will,  however,  continue  to  process 


redesignations  of  areas  from 
nonattainment  to  attainment  for  TSP  in 
keeping  with  past  policy  because 
various  regulatory  provisions  such  as 
new  source  review  an(^  prevention  of 
significant  deterioration  are  keyed  to  the 
attainment  status  of  areas.  The  July  1, 
1987,  notice  (page  24682.  column  1) 
describes  EPA's  transition  policy 
regarding  TSP  redesignations. 

In  order  for  the  EPA  to  approve  a 
redesignation  from  secondary 
nonattainment  to  attainment  for  TSP, 
four  criteria  must  be  met.  First,  eight 
consecutive  quarters  of  quality-assured 
and  representative  TSP  monitoring  data 
must  be  available  which  demonstrate 
attainment.  Second,  an  EPA-approved 
control  strategy  must  be  in  place.  Third, 
emission  reductions  and  improved  air 
quality  must  not  be  temporary,  for 
example  the  result  of  the  economic 
slowdown.  Fourth,  the  TSP  reduction 
must  not  be  the  result  of  any  dispersion 
technique.  As  discussed  below  these 
requirements  have  been  met  by 
Connecticut.  First.  EPA  reviewed  the  air 
quality  data  for  the  entire  State  of 
Connecticut.  The  most  recent  12 
quarters  of  monitored  TSP  data  (1984- 
1986)  for  the  State  show  no  violations  of 
the  primary  or  secondary  standards. 
Second,  Connecticut  is  enforcing  an 
EPA-approved,  primary  TSP  control 
strategy  (45  FR  84769  and  47  FR  41958). 
Third,  Connecticut  demonstrated  that 
the  improvement  in  air  quality  is  neither 
temporary  nor  the  result  of  economic 
downturn.  Fourth.  Connecticut  does  not 
use  any  dispersion  techniques  to  reduce 
ambient  TSP  concentrations.  Further 
information  is  available  in  the  technical 
support  document,  available  at  the 
address  listed  above. 

Final  Action 

EPA  is  approving  the  redesignation  to 
attainment  of  the  NAAQS  for  TSP  in  the 
entire  State  of  Connecticut,  submitted 
on  March  12, 1987. 

Since  EPA  views  the  redesignation  as 
noncontroversial,  we  are  taking  this 
action  without  prior  proposal.  This 
action  will  be  effective  January  19. 1988. 
However,  if  EPA  is  notified  within  30 
days  that  adverse  or  critical  comments 
will  be  submitted,  we  will  withdraw  this 
action  and  publish  a  new  rulemaking 
proposing  the  action  and  establishing  a 
comment  period. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 
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The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  19. 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  M  CFR  Part  81 

Air  pollution  control. 
Date:  November  10, 18B7. 
Lee  M .  Thomas, 

Administrator. 

Part  81  of  Chapter  I.  Title  40  of  die 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  81— {AMENDED] 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Autlmrity:  42  liS.d  7401-7642. 

2.  Section  81.307  is  amended  by 
revising  the  attainment  status 
designation  table  for  TSP  to  read  as 
follows: 

§81.307    Connecticut 

Connecticut— TSP 


Designated  area 

Does 
not 
meet 
Pfimafy 
stand- 
ards 

Does 

not 

meet 

aacoTK}- 

aty 
stand- 
ards 

Cannot 
be 

ciasst- 
fied 

Better 

than 

netonal 

aiand- 

anls 

AQCR41 

X 
X 

AQCR  42 „. 

AOCR  43 _... 

AQCn  44 



" 
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OILUNG  CODE  6SM-S0-M 

40  CFR  Part  180 

[PP  4F31S0/R923:  FBL-3292-71 

Pesticide  Tolerance  for  (prodione 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes 
tolerances  for  residues  of  the  fungicide 
iprodione  in  or  on  beans,  bean  forage, 
and  bean  hay.  This  regulation  to 
establish  the  maximum  permissible 
levels  for  residues  of  iprodione  in  or  on 
these  raw  agricultural  commodities  was 
requested  by  Rhone-Poulenc.  Inc. 


EFFECTIVE  DATE!  Effective  on  November 
18. 1987. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Qerk  (A-110), 
Environmental  Protection  A^ncy,  Rm. 
3708.  401  M  St..  SW..  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Lois  A.  Rossi.  Product  Manager 
(PM)  21,  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.,  SW..  Washington,  DC  20460. 

Offlce  location  and  telephone  number 
Rm.  237,  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703)- 
557-1900. 

SUPPLEMBHTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  December  12, 1984  (49  FR 
48375).  which  announced  that  Rhone- 
Poulenc.  Inc..  P.O.  Box  125.  Black  Horse 
Lane,  Monmouth  Junction,  NJ  08852.  had 
submitted  a  pesticide  petition  (4F3150) 
to  EPA  proposing  that  40  CFR  Part  180 
be  amended  by  establishing  tolerances 
for  the  fungicide  iprodione  [3-(3.5- 
dichlorophenyl)-7V-(l-methylethyl)-2.4- 
dioxo-l-imidazolidinecarboximide],  its 
isomer  (3-(l-methyIethyl)-A^(3.5- 
dichlorophenyl)-2.4-dioxo-l- 
imidazolidinecarboximide],  and  its 
metabolite  (3-{3,5-dichlorophenyl)-2.4- 
dioxo-1-imidazolidinecarboximide] 
expressed  in  or  on  the  commodities 
beans,  succulent  at  2.0  parts  per  million 
(ppm),  beans,  dry  at  2.0  ppm.  bean 
forage  at  90  ppm,  and  beans,  dried,  vine 
hay  at  90  ppm. 

There  were  no  comments  received  in 
response  to  the  notice  of  fiUng. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  data  considered  include: 

1.  A  three-generation  rat  reproduction 
study  with  a  no-observed-effect  level 
(NOEL)  of  500  ppm  (25  milligrams  per 
kilogram  of  body  weight  per  day  (mg/kg 
bwt/day)),  a  reproductive  lowest-effect- 
level  (LEL)  of  2.000  ppm  (100  mg/kg 
bwt/day),  and  a  systemic  NOEL  equal 
to  or  greater  than  2,000  ppm  (100  mg/kg 
bwt/day; 

2.  A  rabbit  teratology  study  in  which 
the  following  doses  were  administered 
by  gavage:  0,  20,  60.  and  200  milligrams/ 
kilograms  body  weight  (mg/kg  bwt), 
resulting  in  a  teratogenic  NOEL  equal  to 
or  greater  than  60  mg/kg/  bwt 

3.  A  rat  teratology  study  in  which  the 
following  doses  were  administered  by 
gavage:  0,  40,  90,  and  200  mg/kg  bwt, 
resulting  in  a  teratogenic  NOEL  greater 
than  200  mg/kg  bwt  (considered 
supplementary  under  current  guidelines 


and  may  be  upgraded  to  minimum  with 
additional  information); 

4.  A  24-monfh  feeding/oncogenicity 
study  in  rats  using  dosage  levels  of  125, 
250,  and  1,000  ppm  (6.25, 12.5,  and  50 
mg/kg/  bwt/day),  which  showed  no 
oncogenic  effects  under  the  conditions 
of  the  study; 

5.  An  18-month  oncogenicity  study  in 
mice  using  dosage  levels  of  200,  500,  and 
1,250  ppm  {2a6.  71.4,  and  178.6  mg/kg 
bwt/day).  which  showed  no  oncogenic 
effects  under  the  conditions  of  the  study; 

6.  A  1-year  dog  feeding  study  using 
dosage  levels  of  100. 600,  and  3.600  ppm 
(2.5, 15,  and  90  mg/kg  bwt/day)  with  a 
NOEL  of  100  ppm  (2.5  mg/kg  bwt/day) 
and  an  LEL  of  600  ppm  (15  mg/kg  bwt/ 
day);  and 

7.  A  OO-day  dog  feeding  study  using 
dosage  levels  of  800.  2.400,  and  7.200 
ppm  (20.  60,  and  180  mg/kg  bwt/day) 
with  a  NOEL  of  2.400  ppm  (60  mg/kg 
bwt/day)  and  an  LEL  of  7.200  ppm  (180 
mg/kg  bwt/day). 

Data  currently  lacking  include  an 
acute  dermal  study,  a  skin  sensitization 
study,  and  a  metabolism  study  in  the  rat. 

The  acceptable  daily  intake  (ADI) 
based  on  the  NOEL  of  4.2  mg/kg  bwt/ 
day  and  using  a  hundredfold  safety 
factor  is  calculated  to  be  0.04  mg/kg 
bwt/day.  The  maximum  permitted 
intake  for  a  60-kg  human  is  calculated  to 
be  2.4  mg/day.  The  theoretical 
maximum  residue  contributions  from  the 
proposed  tolerance  is  0.000815  mg/kg/ 
day  and  utiUzes  2.04  percent  of  the  ADL 
This  proposed  tolerance  and  the 
established  tolerances  utilize  a  total  of 
87.56  percent  of  the  ADL 

There  are  no  regulatory  actions 
pending  against  the  registration  of 
iprodione.  The  metabolism  of  iprodione 
in  plants  and  animals  is  adequately 
understood  for  purposes  of  the 
tolerance.  An  analytical  method,  gas 
liquid  chromatography  using  an  election 
capture  detector,  is  available  for 
enforcement  purposes  in  Vol.  II  of  the 
Food  and  Drug  Administration  Pesticide 
Analytical  Manual. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that 
establishing  the  tolerance  for  residues  of 
the  pesticide  in  or  on  the  listed 
commodities  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk  at  the  address  given 
above.  Such  objections  should  specify 
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the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  j 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354. 94  Stat.  1164.  5  U.S.C.  601-602),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

(Section  40B(e}.  68  Stat.  514  (21  U.S.C.  I 
346a(e)))  ' 

list  of  Subjects  in  40  CFR  Fart  li 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  November  5. 1987. 
Douglas  D.  CampI, 

Director,  Office  of  Pesticide  Programs 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.399(a)  is  amended  by 
adding  and  alphabetically  inserting  the 
following  raw  agricultural  commodities. 
to  read  as  follows: 


1 


§180.399 
residues. 

(a)*  • 


Iprodione;  tolerance  for 


Commodfties 


Beans,  dned,  yme  hay _ 

Beans,  dry _ 1. 

Beans,  forage f 

Beans,  succuleni „ 


Parts 
per 


900 
20 

900 
20 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

42  CFR  Part  405 

{BERC-445-F) 

Medicare  Program;  Limitation  on 
Reasonable  Charges  for  Physician 
Services  In  Outpatient  Settings 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Final  rule. 

summary:  This  rule  revises  the 
Medicare  regulations  governing 
reasonable  charges  for  certain  physician 
services  furnished  in  outpatient  settings. 
We  are  expanding  the  current  payment 
limitation  on  these  services  to  apply  to 
the  services  of  physicians  who  are 
reimbursed  on  a  compensation-related 
charge  basis  and  to  surgical  services 
that  are  routinely  furnished  in 
physicians'  offices  and  are  not  included 
on  the  list  of  covered  ambulatory 
surgical  center  services.  These  changes 
are  being  made  to  eliminate 
inappropriate  Medicare  payment. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  December  18, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  McNair,  (301)  597-6339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Sections  1833  and  1842  of  the  Social 
Security  Act  (the  Act)  provide  that 
payment  for  most  physician  and  other 
medical  and  health  services  furnished 
under  Part  B  of  the  program 
(Supplementary  Medical  Insurance)  is 
made  on  a  reasonable  charge  basis 
through  Medicare  contractors  known  as 
carriers.  There  are  currently  some 
exceptions  to  the  rule  of  Part  B 
payments  made  on  a  reasonable  charge 
basis  such  as  hospital  outpatient 
services,  which  are  reimbursed  on  a 
reasonable  cost  basis,  and  diagnostic 
laboratory  services,  which  are 
reimbursed  under  a  fee  schedule. 

Under  section  1842(b)(3)  of  the  Act. 
when  payment  is  made  on  a  charge 
basis,  the  charge  must  be  "reasonable". 
In  determining  the  reasonableness  of  a 
physician's  charge  for  Medicare 
purposes,  carriers  are  required  to 
consider  the  following  factors  and,  in 
general,  payment  for  the  physician 
service  is  to  be  based  on  the  lowest  of 
these  factors: 

•  The  actual  charge. 

•  The  customary  charge  for  similar 
services  generally  made  by  the 
physician  furnishing  the  service. 


•  The  prevailing  charge  in  the  locality 
for  similar  services.  The  prevailing 
charge  may  not  exceed  the  75th 
percentile  of  the  customary  charges  of 
physicians  or  suppliers  in  the  locality 
and  an  economic  index  limits  the  annual 
increases  in  prevailing  charges  for 
physician  services. 

On  September  22, 1986,  we  published 
a  proposed  rule  in  the  Federal  Register 
(51  FR  33640)  to  make  changes  in  the 
regulations  governing  the  reasonable 
charge  methodology  (42  CFR  Part  405, 
Subpart  E)  as  follows: 

•  We  proposed  that,  for  services 
furnished  on  or  after  January  1, 1987,  the 
customary  charges  for  physicians  who 
terminate  a  compensation  agreement 
with  a  provider  be  equal  to  the  50th 
percentile  of  customary  charges  in  the 
area  rather  than  the  physicians' 
compensation-related  customary 
charges  (§  405.551). 

•  We  proposed  to  expand  the 
payment  limitation  on  physician 
services  furnished  in  outpatient  settings 
to  apply  to  the  services  of  physicians 
who  are  reimbursed  on  a  compensation- 
related  charge  basis,  and  to  surgical 
services  that  are  routinely  furnished  in 
physicians'  offices  and  are  not  included 
in  the  list  of  covered  ambulatory 
surgical  center  (ASC)  services 

(§  405.502). 

•  We  proposed  to  allow  suppliers  to 
give  less  than  a  full  warranty  to 
beneficiaries  who  purchase  used 
durable  medical  equipment  (DME) 
(§405.514). 

On  March  2, 1987,  we  published  a 
final  rule  in  the  Federal  Register  (52  FR 
6148)  concerning  two  of  the  proposals 
we  made  in  the  September  22  proposed 
rule:  Payment  for  physicians  who 
terminate  their  compensation 
agreements  and  warranties  for  the 
purchase  of  used  DME.  In  that  final  rule, 
we  stated  that,  based  on  the  concerns  of 
those  who  commented  on  the  proposed 
revisions  to  the  outpatient  limit,  we 
were  postponing  making  those  changes 
final  until  a  revised  ASC  list  of  covered 
procedures  could  be  published  (52  FR 
6150).  A  revised  ASC  list  was  published 
in  the  Federal  Register  on  April  21, 1987 
(52  FR  13176).  Therefore,  in  this 
document,  we  are  responding  to  the 
public  comments  we  received  on  the 
outpatient  limit  proposal  and  are  setting 
forth  our  final  revisions  to  the 
regulations. 

III.  Provisions  of  the  Proposed 
Regulations 

In  general.  Medicare  payment  that  is 
made  on  a  reasonable  charge  basis  for 
similar  physician  services  is  the  same 
regardless  of  the  setting  in  which  the 


services  are  furnished.  No  payment 
distinction  is  made  between  a  service 
furnished  by  a  physician  in  his  or  her 
office  and  one  furnished  by  the 
physician  in  a  hospital  or  some  other 
facility.  However,  a  physician  who 
furnishes  a  service  in  the  office  setting 
incurs  related  office  overhead  expenses 
(for  example,  salaries,  equipment,  and 
utilities)  that  eire  not  incurred  by  the 
physician  who  furnishes  services  in  a 
facility  setting. 

Under  the  authority  of  sections 
1842(b)(3)  following  (F)  and  1861(v)(l)(K) 
of  the  Act.  regulations  located  at 
§  405.502(f)  limit  payment  for  physician 
services  in  facility  outpatient  settings  to 
60  percent  of  the  prevailing  charge  for 
the  service.  The  purpose  of  this 
limitation  is  to  ensure  that  Medicare 
does  not  make  duplicate  payments  for 
overhead  expenses  by  paying  both  the 
facility  and  the  physician  for  those 
overhead  expenses.  This  limit  applies  to 
physician  services  furnished  in  hospital 
outpatient  departments  (including 
clinics  and  emergency  rooms)  and 
comprehensive  outpatient  rehabilitation 
facilities  (CORFs)  if  the  services  are  of 
the  same  type  as  services  routinely 
furnished  in  physicians'  offices  in  the 
local  area. 

As  set  forth  in  current  §  405.502(f)(3). 
the  following  are  the  physician  services 
that  are  not  covered  by  the  outpatient 
limit: 

•  Rural  health  clinic  services. 

•  Surgical  services  furnished  in  an 
ambulatory  setting. 

•  Certain  services  furnished  in  a 
hospital  emergency  room. 

•  Services  of  physicians  who  are 
reimbursed  on  a  compensation-related 
charge  basis  as  specified  in  §  405.551. 

•  Anesthesiology  services. 

•  Diagnostic  and  therapeutic 
radiology  services. 

At  51  FR  33640.  September  22, 1966 
proposed  rule,  we  proposed  to  eliminate 
the  exemptions  for  the  services  of 
physicians  who  are  reimbursed  on  a 
compensation-related  charge  basis  and 
for  certain  ambulatory  surgical  services. 
The  services  of  physicians  reimbursed 
on  a  compensation-related  charge  basis 
were  originally  exempted  by  the  fined 
rule  that  established  the  outpatient  limit, 
which  was  published  on  October  1. 1982 
in  the  Federal  Register  (47  FR  43610). 
Those  services  were  exempted  because 
of  conflicting  provisions  included  in  a 
proposed  rule  that  was  also  published 
on  October  1. 1982  (47  FR  43578). 

Under  those  proposed  regulations, 
which  dealt  with  payment  for  physician 
services  furnished  in  providers, 
combined  billing  would  have  been 
expanded  so  that  payment  for  physician 
services  reimbursed  on  a  compensation- 


related  basis  would  have  been  made  to 
the  provider  and  would  have  been 
subject  to  the  reasonable  compensation 
equivalent  (RCE)  limits.  However,  in  the 
final  rule  concerning  physician  services 
furnished  in  providers,  published  on 
March  2, 1983  (48  FR  8902),  the  RCE 
limits  were  not  applied  to  physician 
services  furnished  to  individual  patients 
and  reimbursed  on  a  compensation- 
related  basis,  and  we  proposed  to 
eliminate  combined  billing  rather  than 
to  expand  it  In  a  subsequent  final  rule 
that  dealt  with  the  same  issue, 
published  on  September  1, 1983  (48  FR 
39740),  combined  billing  was  eliminated. 
Therefore,  since  these  services  continue 
to  be  subject  to  the  routine  reasonable 
charge  rules,  there  is  no  basis  for 
continuing  to  exempt  them  from  the 
outpatient  limits  applicable  to  other 
physician  services. 

We  also  proposed  in  the  September 
22, 1986  proposed  rule  to  remove  the 
exemption  for  ambulatory  surgical 
services  that  are  not  covered  surgical 
procedures  for  purposes  of  facility 
payments  to  ASCs  (§  416.65)  and  that 
are  routinely  furnished  in  physicians* 
offices  in  the  carrier's  area.  The  current 
regulations  exempt  all  surgical  services 
furnished  in  a  ambulatory  setting.  As  we 
stated  in  the  proposed  rule,  this 
exemption  was  originally  established  to 
avoid  any  inconsistency  with  statutory 
provisions  designed  to  encourage  the 
movement  to  ambulatory  settings  of 
certain  surgical  procedures  that  are 
frequently  furnished  on  an  inpatient 
hospital  basis.  Therefore,  the  exception 
should  not  apply  to  all  ambulatory 
surgery. 

It  is  unreasonable  to  apply  the 
outpatient  limit  to  services  on  the  ASC 
list  since,  by  definition,  those  services 
are  commonly  performed  on  an  inpatient 
hospital  basis  and  are  not  commonly 
performed  in  physicians'  offices  in  the 
area.  (See  §  416.65.)  Moreover,  the 
application  of  the  outpatient  limit  to 
surgical  services  included  on  the  ASC 
list  might  produce  a  result  that  is 
inconsistent  with  the  objective  of  the 
ASC  provision,  which  is  to  encourage 
ambulatory  surgery  for  the  covered 
procedures.  Applying  the  limit  might 
result  in  higher  physician  payment  for  a 
surgical  procedure  performed  on  an 
inpatient  basis  than  for  the  same 
procedure  performed  on  an  outpatient 
basis. 

However,  it  is  reasonable  for  the 
outpatient  limit  to  apply  to  surgical 
services  not  on  the  ASC  list  that  are 
routinely  peformed  in  a  physician's 
office.  For  those  services,  there  is  no 
need  to  promote  the  movement  of  the 
surgery  from  the  inpatient  to  the 
outpatient  setting  because  they  are 


already  routinely  performed  on  an 
outpatient  basis.  Instead,  the  objective 
for  surgical  services  not  on  the  ASC  list 
should  be  to  make  sure  that  Medicare 
does  not  pay  twice  for  overhead  costs 
when  the  serviije  is  performed  in  a 
facility's  outpatient  department. 
Therefore,  we  proposed  to  narrow  the 
ambulatory  surgery  exception  so  that  it 
exempts  from  the  limit  only  those 
ambulatory  surgical  services  included 
on  the  ASC  list. 

III.  Discussion  of  Pubic  Comments 

In  response  to  the  proposed  dianges, 
we  received  six  items  of 
correspondence.  One  commenter 
supported  the  proposal  as  legally 
appropriate  and  cost  effective.  The 
specific  comments  made  by  the  other 
five  commenters  and  our  responses 
follow. 

Comment-  A  Medicare  carrier 
recomuiended  that  we  specify  the 
surgical  procedures  to  which  the 
outpatient  limit  will  now  apply  so  that  it 
will  be  administratively  easier  for  the 
carrier  to  implement  the  changes. 

Response:  As  we  indicated  in  the  final 
rule  that  first  established  the  outpatient 
limit  for  nonsurgical  ambulatory 
services  (47  FR  43611  (October  1. 1982)). 
we  believe  that  each  carrier  should 
identify  the  specific  procedures  to  which 
the  limits  should  apply.  The  types  of 
physician  services  that  are  routinely 
performed  in  physicians'  offices  vary 
from  area  to  area  depending  on  local 
medical  practice.  For  example,  certain 
services  that  are  routinely  performed  in 
physicians'  offices  in  some  areas  may 
not  be  performed  in  those  offices  in 
areas  where  there  is  a  shortage  of 
physicians.  We  believe  that  our  current 
practice  of  carrier  identification  of 
services  subject  to  the  outpatient  limit 
should  continue. 

Comment:  One  commenter  does  not 
believe  that  it  is  reasonable  for  surgical 
procedures  to  become  subject  to  the 
outpatient  limit  because  the  already 
small  reasonable  charge  allowances  for 
these  procedures  would  be  lowered  by  a 
significant  factor. 

Response:  We  assume  that 
physicians'  actual  charging  practices, 
which  are  used  to  establish  the 
Medicare  payment  allowance,  refiect 
office  practice  costs.  If  a  carrier  finds 
that  a  particular  procedure  is  performed 
with  significant  frequency  in  physicians' 
offices  in  the  area  and,  thus,  that 
physicians  are  incurring  the  full 
overhead  expenses  associated  with  this 
procedure,  it  is  reasonable  to  assume 
that  Medicare's  payment  allowance  for 
the  physician's  office  setting  is  adequate 
and  includes  payment  for  office 
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overhead  costs.  Consequently,  it  is 
reasonable  for  use  to  make  appropriate 
reductions  in  the  payment  allowance 
when  the  same  procedure  is  performed 
in  a  setting  in  which  the  physician  does 
not  incur  the  overhead  costs.  In  these 
cases,  payment  for  the  overhead  costs  is 
made  to  the  facility  that  is  the  site  of 
services.  We  believe  that  this  approach 
is  reasonable  regardless  of  whether 
individual  physicians  believe  that  the 
allowance  itself  should  be  greater. 

Comment-  One  commenter  indicated 
that  it  is  incorrect  for  us  to  assume  that 
the  cost  of  overhead  for  surgical 
facilities  is  built  into  a  surgeon's  fee. 
However,  this  commenter  also  stated 
that  the  surgeon's  fee  takes  into 
consideration  all  the  fixed  overhead 
costs  of  operating  an  office  and  that 
these  costs  are  the  same  regardless  of 
where  the  procedure  is  performed. 

Response:  We  believe  that  the 
comment  is  correct  in  stating  that  when 
surgeons  establish  their  fees  they 
include  overhead  expenses.  However, 
we  disagree  with  the  view  that  these 
costs  or  expenses  are  the  same 
regardless  of  the  site  of  surgery.  If  a 
surgeon  performs  a  procedure  in  his  or 
her  office,  the  surgeon  incurs  facility. 
equipment,  and  personnel  costs  that  are 
not  incurred  when  the  surgeon  performs 
a  procedure  in  a  hospital  outpatient 
department  and  the  facility  bears  those 
costs. 

Comment-  One  commenter  suggested 
that  prior  to  expanding  the  outpatient 
limit  to  apply  to  certain  ambulatory 
surgical  services,  we  should  determine 
whether  physicians  have  different 
charging  patterns  for  procedures  based 
upon  site  of  service.  "The  commenter 
believes  that  if  a  physician's  fee  for  a 
facility-based  service  already  reflects 
the  absence  of  office  overhead 
expenses,  our  proposal  to  subject  these 
services  to  the  outpatient  limit  could 
inappropriately  reduce  the  Medicare 
payment  for  the  services. 

Response:  The  prevailing  charge 
screen  that  is  used  as  the  basis  for 
establishing  an  outpatient  payment  limit 
is  the  prevailing  charge  that  is 
appUcable  when  the  service  is 
performed  in  an  office  setting.  In  most 
carrier  service  areas,  there  is  only  one 
prevailing  charge  applicable  to  both 
office  and  nonoffice  settings.  The  charge 
data  for  all  settings  are  used  to  calculate 
the  prevailing  charge.  Since  the     i 
outpatient  limit  can  apply  only  to 
services  that  are  routinely  office 
procedures  in  the  area,  it  is  likely  that 
the  office  charges  (which  reflect  office 
overhead  costs)  would  dominate  in 
establishing  the  applicable  prevailing 
charge  even  if  there  are  charge 
variations  by  site  of  service  in  the  area. 


In  those  cases  in  which  a  carrier 
maintains  separate  prevailing  charge 
screens  for  office  and  nonoffice  sites, 
the  limit  will  be  based  on  the  ofHce 
prevailing  charge.  In  these  cases,  if  the 
office  prevailing  charge  reflects 
overhead  costs  while  the  nonoffice 
prevailing  charge  does  not  (as  the 
commenter  suggests  may  be  the  case), 
the  use  of  the  office  prevailing  charge  to 
establish  the  outpatient  limit  ensures 
that  the  40  percent  reduction  is  not 
taken  from  a  charge  that  already 
excludes  overhead  costs. 

Comment  Two  commenters  urged 
that  we  not  implement  this  expansion  of 
the  outpatient  limit  until  publication  of 
an  updated  ASC  list  of  covered 
procedures.  The  commenters  pointed  out 
that  we  published  a  proposed  notice  in 
the  Federal  Register  on  February  16, 
1984  (49  FR  6023)  seeking  suggestions  for 
possible  additions  or  revisions  to  the 
current  list  of  procedures  and  that,  at 
the  time  of  the  publication  of  the 
proposed  rule,  a  final  notice  of  the  ASC 
list  was  under  consideration  by  the 
Department. 

Response:  We  agree  with  the 
commenters.  Therefore,  we  have 
delayed  publication  of  this  final  rule 
until  after  publication  of  the  updated 
ASC  list.  As  noted  above,  the  revised 
ASC  list  was  published  in  the  Federal 
Register  on  April  21, 1987  (52  FR  13176). 
Comment-  Two  commenters  suggested 
that  our  proposal  might  lead  to  the 
unnecessary  proliferation  of  costly 
siugical  equipment  in  the  office  setting. 
The  commenters  indicated  that  if  lower 
allowances  exist  for  procedures 
performed  in  a  facility  setting, 
physicians  might  be  encouraged  to 
purchase  more  surgical  equipment  and 
perform  these  surgical  procedures  in 
their  offices. 

Response:  We  share  the  commenters, 
concern  regarding  the  inappropriate 
prohferation  of  costly  equipment. 
However,  we  do  not  believe  that  this 
would  be  the  outcome  of  our  expansion 
of  the  outpatient  limit.  First,  the  limit 
applies  only  to  those  procedures  that  are 
already  routinely  performed  in  the  office 
setting.  Thus,  we  are  addressing  a 
situation  in  which  any  proliferation  of 
costly  equipment  into  the  oftice  setting 
has  most  likely  already  occurred. 
Second,  we  do  not  believe  that  the 
payment  di^erential  for  the  physician 
will  act  as  an  incentive  with  respect  to 
the  setting  in  which  the  surgery  is 
performed  since  the  payment  allowance 
is  determined  by  whether  or  not  the 
physician  incurs  the  overhead  expenses 
for  the  surgical  procedure. 

Comment-  One  commenter  stated  that 
the  outpatient  limit  should  not  be 
applied  to  surgical  procedures  because 


of  the  rapidly  changing  technological 
advances  occurring  in  this  area.  The 
commenter  believes  that  these  advances 
can  frequently  change  the 
appropriateness  of  a  certain  site  for  a 
particular  surgical  procedure  and 
carriers  are  often  not  familiar  with  these 
advances.  Therefore,  the  commenter 
suggested  that  carriers  not  be  authorized 
to  reduce  payment  for  surgical  services 
based  on  their  judgment  of  whether  a 
procedure  should  have  been  performed 
in  a  physician's  office  rather  than  a 
hospital  outpatient  department. 
Response:  Application  of  the 
outpatient  limit  does  not  involve  judging 
the  appropriateness  of  one  site  over 
another.  Instead,  the  limit  is  intended  to 
ensure  that  in  those  cases  in  which 
procedures  that  are  routinely  performed 
in  an  office  setting  are  performed  in  a 
facility  setting.  Medicare  does  not  make 
duphcate  payments  for  overhead 
expenses  by  paying  the  physician  for 
overhead  costs  that  he  or  she  did  not 
incur. 

Comment:  One  commenter  is 
concerned  that  carriers  will  assume  that 
a  surgical  procedure  is  automatically 
subject  to  the  outpatient  limit  merely 
because  it  is  not  included  on  the  ASC 
list. 

Response:  In  implementing  the 
expanded  outpatient  limit,  carriers  will 
not  be  free  to  assume  that  a  surgical 
procedure  is  routinely  performed  in 
physicians'  offices  merely  because  the 
procedure  does  not  appear  on  the 
current  ASC  list.  Clearly,  it  would  be 
inappropriate  for  them  to  do  so  since 
many  procedures  are  not  included  on 
the  ASC  list  because  they  are  hospital 
inpatient  procedures  that  cannot  be 
safely  done  outside  of  a  hospital  setting. 
Obviously,  this  limit  will  not  apply  to 
any  of  these  procedures.  Carriers  are  to 
apply  the  outpatient  limit  only  to  those 
services  that  are  routinely  furnished  in 
physicians'  offices. 

Comment-  One  commenter  pointed  out 
that  the  current  definition  of  emergency 
room  services  that  are  excluded  from 
the  outpatient  limits  (§  405.502(f](3)(iii]) 
does  not  reflect  changes  that  were  made 
to  that  definition  by  section  2318  of  the 
Deficit  Reduction  Act  of  1984  (Pub.  L. 
98-369),  which  was  enacted  on  ]uly  18, 
1984.  llie  commenter  suggested  that  we 
take  this  opportunity  to  amend  current 
§  405.502(f)(3)(iii)  so  that  it  is  consistent 
with  the  law. 

Response:  Section  2318  of  Pub.  L.  98- 
369  amended  section  1861(v)(l)(K)  of  the 
Act  to  establish  a  statutory  definition  of 
"bona  fide  emergency  services"  under 
Medicare  for  purposes  of  the  exemption 
from  the  outpatient  limit.  Emergency 
services  are  defined  as  "services 
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provided  in  a  hospital  emergency  room 
after  the  sudden  onset  of  a  medical 
condition  manifesting  itself  by  acute 
symptoms  of  sufficient  severity 
(including  severe  pain)  such  Oiat  the 
absence  of  immediate  medical  attention 
could  reasonably  be  expected  to  result 
in— (I)  placing  the  patient's  health  in 
serious  jeopardy;  (II)  serious  impairment 
to  bodily  functions;  or  (III)  serious 
dysfunction  of  any  bodily  organ  or 
part." 

On  July  17, 1985,  we  published  a 
general  notice  in  the  Federal  Register  (50 
FR  28988)  stating  that  the  provisions  of 
section  2318  of  Pub.  L.  98-369  were  self- 
implementing  and  could  take  effect 
without  issuance  of  regulations.  That 
notice  further  stated:  "To  the  extent  that 
the  new  statutory  provisions  conflict 
with  our  existing  regulations,  the 
provisions  of  the  new  law  supersede 
tiiose  portions  of  the  regulations."  (51  FR 
28989.)  Therefore,  even  thou^ 
§  405.502(f)(3)(iii)  was  not  amended,  the 
revised  definition  became  effective  on 
July  18, 1984.  However,  we  agree  with 
the  commenter  that  we  should  take  this 
opportunity  to  revise  this  section  of  the 
regulations  since  it  is  inconsistent  with 
the  law  and  current  practice.  Therefore, 
we  have  amended  S  405.502(f)(3)(iii). 
which  has  been  redesignated  as 
§  405.502(f)(4)(iii)  in  tiiis  final  rule,  to 
include  the  statutory  definition  of 
emergency  services. 

IV.  Impact  Analysis 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for 
regulations  that  meet  the  criteria  for  a 
"major  rule".  A  major  rule  is  one  that 
will  result  in — 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Based  on  the  available  data,  we 
believe  that  expanding  the  payment 
limitation  on  outpatient  services  will 
achieve  negligible  savings  for  the 
Medicare  program.  Therefore,  this  final 
rule  does  not  meet  the  criteria  for  a 
major  rule,  and  we  are  not  preparing  a 
regulatory  impact  analysis. 


B.  Regulatory  Flexibility  Analysis 

Consistently  with  the  Regulatory 
Flexibility  Act  of  1980  (RFA)  (5  U.S.C. 
601  through  612),  we  prepare  and 
publish  a  regulatory  flexibility  analysis 
for  regulations  unless  the  Secretary 
certifies  that  their  implementation  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
physicians  and  suppliers  of  DME  to  be 
small  entities. 

This  final  rule  is  expected  to  affect 
only  a  small  number  of  physicians  and 
to  have  a  negligible  effect  on  these 
physicians.  Therefore,  we  have 
determined,  and  the  Secretary  certifies, 
that  these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  has  not  been  prepared. 

V.  Other  Required  Information 

Paperwork  Reduction  Act 

The  proposed  rule  does  not  impose 
information  collection  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Executive  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3511). 

List  of  Subjects  in  42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases. 
Laboratories.  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  405,  Subpart  E  is 
amended  as  set  forth  below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  E— Criteria  for  Determination 
of  Reasonable  Charges; 
Reimbursement  for  Services  of 
Hospital  Interns,  Residents,  and 
Supervising  Physicians 

1.  The  authority  citation  for  Subpart  E 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1814(b),  1832, 1833(a), 
1842  (b)  and  (h),  1861  (b)  and  (v).  I862(a)(14), 
1866{a].  1871, 1881. 1886. 1887.  and  1889  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
1302. 1395f(b).  ISgSk.  13951(a).  1395u  (b)  and 
(h).  139SX  (b)  and  (v).  1395y(a){14).  1395cc(a), 
1395hh.  1395rr.  1395ww.  1395xx.  and  1395z2). 

2.  Section  405.502  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§405.502    Criteria  for  determlnina 
reMonabI*  dwrget. 


(f)  Determining  charge  payments  for 
certain  physician  services  furnished  in 
outpatient  settings — (1)  General  rule.  If 
physician  services  of  the  type  routinely 
furnished  in  physicians'  offices  are 
furnished  in  outpatient  settings,  carriers 
determine  the  reasonable  charge  for 
those  services  by  applying  the  limits 
described  in  paragraph  (f)(5)  of  this 
section. 

(2)  Definition.  As  used  in  this 
paragraph  (f),  "outpatient  settings" 
means — 

(i)  Hospital  outpatient  departments, 
including  clinics  and  emergency  rooms; 
and 

(ii)  Comprehensive  outpatient 
rehabilitation  facilities. 

(3)  Services  covered  by  limits.  The 
carrier  establishes  a  list  of  services 
routinely  furnished  in  physicians'  offices 
in  the  area.  The  carrier  has  the 
discretion  to  determine  which 
professional  services  are  routinely 
furnished  in  physicians'  offices,  based 
on  current  medical  practice  in  the  area. 
Listed  below  are  some  examples  of 
routine  services  furnished  by  office- 
based  physicians. 

Examples 

Review  of  recent  history,  determination  of 
blood  pressure,  ausculation  of  heart  and 
lungs,  and  adjustment  of  medication. 

Brief  history  and  examination,  and 
initiation  of  diagnostic  and  treatment 
programs. 

Treatment  of  an  acute  respiratory  infection. 

(4)  Services  excluded  from  limits.  The 
limits  established  under  this  paragraph 
do  not  apply  to  the  following: 

(i)  Rural  health  clinic  services. 

(ii)  Surgical  services  included  on  the 
ambulatory  surgical  center  list  of 
procedures  published  under  §  4ie.65(c) 
of  this  chapter. 

(iii)  Services  furnished  in  a  hospital 
emergency  room  after  the  sudden  onset 
of  a  medical  condition  manifesting  itself 
by  acute  symptoms  of  sufficient  severity 
(including  severe  pain)  such  that  the 
absence  of  immediate  medical  attention 
could  reasonably  be  expected  to  result 
in — 

(A)  Placing  the  patient's  health  in 
serious  jeopardy; 

(B)  Serious  impairment  to  bodily 
functions;  or 

(C)  Serious  dysfunction  of  any  bodily 
organ  or  part 

(iv)  Anesthesiology  services  and 
diagnostic  and  therapeutic  radiology 
services. 

(5)  Methodology  for  developing 
limits — (i)  Development  of  a  charge 
base.  The  carrier  establishes  a  charge 
base  for  each  service  identified  as  a 
routine  office-based  physician  service. 
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The  charge  base  consists  of  the  i 

prevailing  charge  in  the  locality  for  each 
such  service  adjusted  by  the  economic 
index.  The  carrier  uses  the  prevailing 
charges  that  apply  to  services  by 
nonspeciahsts  in  office  practices  in  the 
locality  in  which  the  outpatient  setting  is 
located. 

(ii)  Calculation  of  the  outpatient 
limits.  The  carrier  calculates  the  charge 
limit  for  each  service  by  multiplying  the 
charge  base  amount  for  each  service  by 
.60. 

(6)  Application  of  limits.  The 
reasonable  charge  for  physician  services 
of  the  type  described  in  paragraph  (f)(3) 
of  this  section  that  are  furnished  in  an 
outpatient  setting  is  the  lowest  of  the 
actual  charges,  the  customary  charges  in 
accordance  with  §  405.503,  the 
prevailing  charges  applicable  to  these 
services  in  accordance  with  §  405.504,  or 
the  charge  limits  calculated  in  paragraph 
(f)(5)(ii)  of  this  section.  , 

(Catalog  of  Federal  Domestic  Assistance 
IVogram  No.  13.774,  Medicare  Supplementary 
Medical  Insurance  Program) 

Dated:  September  11, 1987. 
William  L.  Roper, 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  October  22. 1987. 
Otis  R.  Bowen, 
Secretary. 
\VK  Doc.  87-28534  Filed  11-17-87:  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

(Docket  No.  FEMA  67681 


List  of  Communities  Eligible  for  Sale  of 
Flood  Insurance;  Illinois  et  aL 

agency:  Federal  Emergency 
Management  Agency. 


action:  Final  rule. 


SUMMARY:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECnvE  dates:  The  dates  listed  in  the 
fourth  column  of  the  table. 
ADDRESS:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  457,  Lanham. 
Maryland  20706,  Phone:  (800)  638-7418. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza.  500  C 
Street.  Southwest.  Room  416, 
Washington.  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 
In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map.  if  one 
has  been  published,  is  indicated  in  the 


sixth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  pubhshed.  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973.  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assist.aiu:e  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator.  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 


list  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et.  seq., 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

PART  64— [AMENDED] 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 

§  64.6    List  of  eligit)!*  communities. 


State  and  Location 


Illinois:    Maples    Park,    village   of.    Kane 

County. 
Oklatx>ma:  Cotton  County,  Unicorporated 

areas. 
Texas:  Aslierton,  city  of,  Dimmit  County 


of,    Howald 


Iowa:    Ume    Spring,    town 
County  '. 


Pennsytwanix 

Ceres,  townstiip  of.  McKean  County. ... 


Community 
No. 


171020- 

New 
400513 

480790 


190417 


421853 


Effective  dates  of  authorization/ 

cancellation  of  sale  of  fkxjd  insurance  in 

community 


Oct  7,  1987,  Emerg. 
Do. 


Sept.  30,   1981,  Emerg.;  Sept   1,  1987. 

Reg.;   Sept.    1,    1987.   Susp.;   Oct    1, 

1967,  Rein. 
Jan.  24,  1977,  Emerg.;  Sept  1.  1987, 

Reg.;  Sept  1.  1967.  Susp.;  Oct  6, 

1987.  Reia 

Aug.  6.  1974.  Emerg.;  Sep.  18,  1987, 
Reg.;  Sept.  18,  1967.  Susp.;  Oct  8. 
1987.  Rein. 


Current  effective  map  date 


Sept  1.  1987. 
Jan.  24, 1977. 

Sept  18,  1967. 
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State  and  Location 


Hickory,  town  of.  Forest  County.. 


Arkansas:  Baxter  County,  Unicorporated 

areas. 
Kentucky:  Oldham  County,  Unicorporated 

areas. 

I^issouri:    Mokane,   village   of,   Callaway 
County. 

Pennsylvania:  Porter,  township  of,  Schuyl- 
kill County. 

Mnhigan: 

Howell,  city  of,  Livingston  County 


Standlsh,  township  of,  Arenac  County 

New  York: 

Unadilla,  village  of,  Otsego  County 


Palatine,     town     of.      Montgomery 
County. 
Ohio:  Loudonville,  village  of,  Ashland  and 

Holmes  Counties. 
Minnesota:   Belle   Plalne,   city  of.  Scott 
County. 

Colorado:    Longmont-  city    of,    BouWer 
County. 


California:  Encinitas,  city  of,  San  Diego 

County. 
Michigan: 

Owosso,    township    of,    Shiawassee 
County. 

Turner,  village  of,  Areance  County 

Delaware:  Elsmere,  town  of.  New  Castle 
County. 


Pennsylvania:  Cogan  House,  township  of, 
Lycoming  County. ' 

Oklahoma:  Wapanuka,  town  of,  Johnson 
County. ' 

North  Dakota;  Creel,  township  of.  Ramsey 
County.' 

West  Virginia:  Hampshire  County,  Unicor- 
porated areas.  ■ 

New  Mexico:  Los  Alamos  County,  Unin- 
corporated areas.' 

Texas:  Grandfalls,  city  of.  Ward  County.' ... 


Region  I— Regular  Conversion 

Maine:   Topsham,   town   of,    Sagadahoc 
County. 


Community 
No. 


421646 

050010 
210185 

290052 

422016 

260441 
260017 

361044 

361413 
390009 
270429 

080027 

060726 

260809 

260550 
100023 

421838 

400337 

380625 

540226 

350035 

480643 

230122 


Effective  dates  of  authorization/ 

cancellation  of  sale  of  flood  insurance  in 

community 


Dec.  17,  1975.  Emerg,;  Nov.  19,  1986, 
Reg.;  Nov.  19,  1986,  Susp;  Oct.  8, 
1987.  Rein. 

May  17,  1977,  Emerg.;  Oct  6,  1967,  With- 
drawn. 

Mar.  10,  1987,  Emerg.;  Aug.  19,  1987, 
Reg.;  Aug.  19,  1967,  Susjo.;  Oct.  13, 
1987,  Rein. 

Sept  24.  1974,  Emerg.;  Sept  18,  1986, 
Reg.;  Sept  18,  1986,  Susp.;  Oct.  16, 
1987,  Rein. 

Aug  18,  1975,  Emerg;  Sept.  1,  1986, 
Reg.;  Sept  1,  1986,  Susp.;  Oct  19, 
1987,  Rein. 

Dec.  8,  1975,  Emerg.;  Aug  4,  1987,  Reg.; 

Aug.   4,   1987,   Susp.;  Oct.    19,   1987, 

Rein. 
May   25,    1973,   Emerg.;   Aug.   4,    1987, 

Reg.;   Aug.   4,   1987.   Susp.;   Oct.    19, 

1987,  Rein. 

July  28,   1975,  Emerg.;  Sept.  30,  1987. 

Reg.;  Sept  30,  1987,  Susp.;  Oct  21, 

1987,  Rein. 
Mar.  8,  1977,  Emerg.;  May  4,  1907,  Reg.; 

May  4.  1987,  Susp.;  Oct  21,  1987,  Rein. 
July  22,  1975,  Emerg.;  Aug.  1,  1987,  Reg.; 

Aug  1.  1987,  Susp.;  Oct.  22, 1987,  Rein. 
Sept  25.  1974,  Emerg.;  Dec.  18,  1986, 

Reg.;  Dec.   18,   1986,  Susp.;  Oct  22, 

1987,  Rein. 
Nov.  26,  1971,  Emerg.;  July  5,  1977,  Reg.; 

July  5,   1977,  Susp.;  Sept.  23,   1977, 

Rein,;  Sept  18,  1987,  Susp;  Oct.  22, 

1987,  Rein. 
Oct  22,  1987.  Emerg 


Current  effective  map  date 


Do. 

Do. 
June  11,  1975,  Emerg.;  Sept  18,  1987, 

Reg.;  Sept  18,  1987,  Susp.;  Oct  26, 

1987,  Rein. 
Feb.  5,  1981,  Emerg.:  June  1,  1987,  Reg.; 

June  1,  1987.  Susp.;  Oct.  26.  1987. 

Rein. 
June  7,  1979,  Emerg.;  Sept  1,  1987, 

Reg.;  Sept  1,  1987,  Susp.;  Oct.  26, 

1987,  Rein. 
June  18,  1979,  Emerg.;  Sept.  30,  1987. 

Reg.;  Sept.  30,  1987,  Susp.;  Oct.  26, 

1987,  Rein. 
Jan.  19,  1976,  Emerg.;  Aug.  1,  1987, 

Reg.;  Aug.  1,  1987,  Susp.;  Oct  28, 

1987,  Rein. 
Nov.  25,  1975,  Emerg.;  Sept  1,  1987, 

Reg.;  Sept  1,  1987,  Susp.;  Oct  30, 

1987,  Rein. 
July  7,  1975,  Emerg.;  Aug.  1,  1987,  Reg.; 

Aug.  1,  1987,  Susp.;  Oct,  30,  1987, 

Rein. 


Oct.  16, 1987,  Suspension  Withdrawn. 


Nov.  19.  1986. 

Jan.  16,  1983. 
Aug.  19,  1987. 

Sept.  18.  1987. 

Sept  1.  1986. 

Aug.  4,  1987. 
Do. 

Sept  30,  1987. 

May  4. 1987. 
Aug.  1,  1987. 
Dec.  18,  1986. 

Sept  18,  1987. 


Mar.  14,  197a 
Sept  18,  1987. 


June.  1, 1987. 
Sept  1,  1987. 
Sept  30,  1987. 
Aug  1,  1987. 
Sept  1,  1987. 
Aug.  1,  1987 

Oct  16,  1987. 


'  Minimals. 

Code  for  reading  4th  column:  Emerg.— Emergency:  Reg  —Regular:  Susp  — Suspensk)n;  Rein— Reinstatement. 
Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
A  dministration. 

(FR  Doc.  87-26544  Filed  11-17-87:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  650 

(Docket  Na  51222-6240] 

Atlantic  Sea  Scallop  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Temporary  adjustment  of  the 
meat  count  standard. 


SUMMARY:  NOAA  issues  this  notice  to 
implement  a  temporary  adjustment  of 
the  meat  count  standard  for  the  Atlantic 
sea  scallop  fishery.  This  action 
increases  the  average  meat  count 
standard  to  33  meats  per  pound  through 
January  1988.  The  shell  height  standard 
will  remain  at  3Vi  inches.  The  intended 
effect  is  to  compensate  for  the  seasonal 
loss  in  scallop  meat  weight  that  occurs 
during  spawning. 

EFFECTIVE  DATES:  November  18, 1987 
through  January  31, 1988. 
FOR  FURTHER  INFORMATION  CONTACr 
Carol  Kilbride  (Scallop  Management 
Coordinator,  NMFS),  617-281-3600.  ext. 
331. 


SUPPLEMENTARY  INFORMATION: 

Regulations  at  50  CFR  Part  650 
implementing  the  Fishery  Management 
Plan  for  Atlantic  Sea  Scallops  (FMP) 
require  the  Regional  Director,  Northeast 
Region,  NMFS  (Regional  Director),  to 
review  annually  the  status  of  the 
Atlantic  sea  scallop  resource  and 
identify  any  changes  needed  in  the 
management  program.  Additionally, 
these  regulations  provide  authority  to 
the  Regional  Director  to  adjust 
temporarily  the  management  standards 
(meat  count  measure)  upon  fmding  that 
speciHc  criteria  are  met.  These  criteria 
include  the  fmdings  that  (1)  the 
objective  of  the  FMP  would  be  achieved 
more  readily  and  be  better  served 
through  an  adjustment;  (2)  the  I 

recommended  alteration  would  not' 
reduce  expected  catch  over  the 
following  year  by  more  than  five  percent 
from  that  which  would  have  been 
expected  under  the  prevailing  standard; 
(3)  the  recommended  standards  for  meat 
count  and  shell  height  are  consistent 
with  each  other;  and  (4)  fifty  percent  of 
the  harvestable  biomass  is  at  scallop 
sizes  smaller  than  those  consistent  with 
the  prevailing  meat  count  standards. 
and  that  a  temporary  relaxation  of  the 
standards  would  not  jeopardize  futfire 
recruitment  to  the  fishery. 


The  New  England  Fishery 
Management  Council  (Council),  which 
prepared  the  FMP.  has  recommended 
that  the  Regional  Director  implement  a 
temporary  adjustment  to  the  sea  scallop 
meat  count  standard  by  increasing  it 
from  30  to  33  meats  per  pound  through 
January  31, 1988.  In  accordance  with  the 
regulations,  a  public  hearing  was  held 
on  October  29, 1987,  to  receive 
comments  on  this  recommendation. 
Industry  representatives  from  both  New 
England  and  mid-Atlantic  States  voiced 
overwhelming  support  for  this 
adjustment 

The  Council  believes  that  a  seasonal 
adjustment  in  the  meat  count  standard 
is  necessary  to  account  for  the  natural 
loss  in  meat  weight  during  spawning. 
Amendment  2  to  the  FMP.  now  being 
prepared  by  the  Council,  proposes  to 
introduce  such  a  seasonal  adjustment 
into  the  management  program.  This 
amendment  was  submitted  for  review 
by  the  Secretary  of  Commerce  on 
September  15, 1987,  but  was  returned  to 
the  Council  on  October  2, 1987,  for 
statutory  deficiencies.  Amendment  2 
will  be  resubmitted  very  shortly. 
However,  in  the  interim,  the  Council  has 
decided  to  pursue  a  temporary  meat 
count  adjustment  under  the  existing 
FMP  provision.  This  action  is  intended 
to  accomplish  the  same  result  as 
Amendment  2.  but  in  a  more  timely 
fashion. 

As  required  by  the  regulations 
implementing  the  FMP,  the  Regional 
Director  has  reviewed  the  status  of  the 
resource  and  finds  that  the  four  criteria 
listed  above,  necessary  to  make  a 
temporary  adjustment,  have  been  met. 

First,  the  Regional  Director  finds  that 
the  objective  of  the  FMP  would  be 
achieved  more  readily  by  this  action.  In 
designating  the  present  30  meat  count- 
trip  standard,  the  FMP  assumed  that 
scallops  become  subject  to  capture  at 
four  years  of  age  and  that  scallops  grow 
with  a  continous  increase  in  meat 
weight.  Subsequently,  it  has  been 
scientifically  demonstrated  that  during 
the  spawning  season  spawning  scallops 
lose  meat  weight,  which  means  that 
some  scallops  that  have  reached 
harvestable  age  may  not  meet  the  30 
meat  count  standard.  The  original  FMP 
underestimated  the  effects  of  spawning 
weight  loss  on  the  30  meat  count 
standard.  Because  of  the  reduced  meat 
weights  from  spawning,  there  is  a 
reduced  availability  of  harvestable  age- 
four  scallops  that  meet  the  30  meats-per- 
pound  standard,  and  consequently,  there 
are  associated  adverse  and 


unanticipated  economic  effects  on  the 
industry.  A  slight  increase  in  the  meat 
count  standard  during  the  spawning 
season  will  compensate  for  these 
spawning-related  meat  weight  changes; 
it  should  also  assist  fishermen's 
compliance  with  the  meat  count 
standard  during  this  time.  The  Council 
believes  that  the  management  objective 
of  the  FMP  will  be  better  served  by  this 
adjustment  of  the  meat  count  measure: 
The  overall  management  objective  is  to 
maximize  over  time  the  joint  social  and 
economic  benefits  from  the  harvesting 
and  use  of  the  sea  scallop  resource. 

Second,  the  Regional  Director  finds 
that  this  temporary  adjustment  will  not 
reduce  the  expected  catch  over  the 
following  year  by  more  than  five  percent 
from  that  expected  under  the  prevailing 
standard.  Analysis  prepared  by  the 
Council  estimates  that  a  temporary 
increase  in  the  meat  count  standard  to 
33  meats  per  pound  for  a  four-month 
period  would  decrease  the  long-term 
catch  by  only  1.5  percent.  Catches  are 
expected  to  increase  in  1988  and  1989 
due  to  excellent  incoming  recruitment, 
and  this  action  is  not  expected  to  result 
in  a  reduced  catch. 

Third,  the  Regional  Director  also  has 
determined  that  because  of  the  loss  in 
meat  weight  which  naturally 
accompanies  spawning,  a  temporary 
adjustment  in  the  meat  count  standard 
to  33  meats  per  pound  will  provide 
greater  consistency  between  the  two 
seasonal  standards  since  the  shell 
height  standard  will  remain  at  3V2 
inches. 

Fourth,  the  Northeast  Fisheries  Center 
reports  that  approximately  62  percent  of 
the  harvestable  biomass  is  of  a  size 
smaller  than  the  prevailing  meat  count 
standard.  Therefore,  the  Regional 
Director  has  determined  that  the  50 
percent  criterion  has  been  met. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  650,  and 
complies  with  Executive  Order  12291. 

(16U.S.C.  ISOle/se^.j 

List  of  Subjects  in  50  CFR  Part  650 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  13. 1987. 
Bill  Powell, 

Executive  Director,  National  Marine 
Fisheries  Service. 

[FR  Doc.  87-26597  Filed  11-17-87:  8:45  am) 

BILLING  CODE  3510-22-M 


44131 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mie 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  51 

Tomatoes;  Grade  Standards 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  request  for  public  comment. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  invites  public  comment 
on  suggested  changes  to  the  size  section 
of  the  United  States  Standards  for 
Grades  of  Fresh  Tomatoes.  The 
suggested  changes  would  (1)  require  that 
the  size  of  the  tomatoes  in  any  container 
be  specified  on  the  container;  (2) 
establish  four  mandatory  size 
designations  with  a  2/32  inch  overlap; 
and  (3)  eliminate  the  commingling  of 
different  sizes  within  a  package.  Views 
and  comments  are  solicited  from 
interested  parties  on  the  suggested 
changes. 

DATE:  Comments  must  be  submitted  on 
or  before  January  19, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments,  in 
duplicate,  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture.  P.O.  Box  96456.  Room  2085, 
South  Building,  Washington,  DC  20090- 
6456.  Comments  should  reference  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Docket  Clerk  during  regular 
business  hours. 
FOR  FURTHER  INFORMATION 
CONTACT:  Paul  Manol,  Fresh  Products 
Branch.  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456.  Washington.  DC  20090-6456  (202) 
447-5410.. 

SUPPLEMENTARY  INFORMATION:  The 

United  States  Standards  for  Grades  of 
Fresh  Tomatoes  were  last  amended  in 
December  1976.  The  Florida  Tomato 
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Committee,  the  Florida  Tomato 
Exchange,  and  the  California  Fresh 
Market  Tomato  Advisory  Board  have 
requested  that  §51.1859  of  the  United 
States  Standards  for  Grades  of  Fresh 
Tomatoes  (7  CFR  51.1859)  be  amended 
(1)  to  require  that  the  size  of  tomatoes  in 
any  container  be  specified  on  the 
container,  (2)  to  ehminate  the 
commingling  of  different  sizes  within  a 
package,  and  (3)  to  establish  four  new 
size  designations  with  a  2/32  inch 
overlap  between  each  size  designation. 
The  current  standards  do  not  require 
that  the  size  be  specified  on  the 
container.  However,  the  current 
standards  do  provide  that  when  the  size 
of  tomatoes  is  specified  according  to  the 
size  designations  of  §  51.1859.  the  size  of 
the  tomatoes  must  be  within  the 
diameters.  There  is  no  overlap  between 
size  designations  specified  in  that 
section.  The  size  designations  and 
specified  minimum  and  maximum 
diameter  of  the  current  standards  are: 


Size  designations. 

Minimum 
(tameter 

MsxifTHjni 
Aameter 

1  26/32 

2  4/32 
2  9/32 
2  17/32 

2  28/32 

3  15/32 

2  4/32 

Small 

2  9/32 

Medium...._ 

Large - 

2  17/32 
2  28/32 
3 15/32 

Maximum  Urge 

The  revisions  recommended  for 
consideration  by  the  listed  industry 
groups  would  change  the  size 
designations  and  diameter  requirements 
for  each  size  as  specified  below.  The 
suggested  revisions  would  provide  for  a 
2/32  inch  overlap  between  sizes. 


Size  doiignatione. 

MuKmum 
diameter 

Maximum 
diameter 

Small 

2  5/32 
2  8/32 
2  16/32 
2  24/32 

2 10/32 

Medium 

2  18/32 

Large _ 

Extra  large 

2  26/32 

In  addition,  the  reconunended 
revisions  would  for  the  first  time  require 
size  markings  on  all  containers  in 
conformity  with  the  new  size 
designations  listed  above.  It  would  also 
eliminate  thje  commingling  of  different 
sizes  in  a  single  container. 

The  groups  recommending  these 
revisions  contend  that  the  requested 
changes  would  promote  more  uniform 
trading  practices  for  the  industry.  They 
also  assert  that  size  overlapping  would 
eliminate  what  they  believe  to  be 


difficulty  in  sizing  tomatoes  to  meet 
existing  size  requirements  which  were 
developed  prior  to  the  introduction  of 
varieties  which  are  characteristically 
obling  as  opposed  to  the  more 
traditional  spherical-shaped  varieties. 

The  United  States  Standards  for  Fresh 
Tomatoes  appear  in  §5  51.1855  through 
51.1879  of  Part  51.  These  standards  are 
issued  under  the  authority  of  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  et  seq.).  Application  of  these 
standards  is  voluntary  under  the  1946 
Act.  However,  Marketing  Order  No.  966 
(7  CFR  Part  966)  regulates  the  handling 
of  tomatoes  grown  in  Florida.  The 
marketing  order  is  issued  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937  (7  U.S.C.  608c).  Pursuant  to 
Marketing  Order  No.  966,  grade,  size, 
container,  and  inspection  requirements 
are  issued  in  a  handling  regulation  for 
the  period  October  10  through  June  15  of 
each  marketing  season  (7  CFR  966.323). 
The  handling  regulation  is  applicable  to 
fresh  tomatoes  grown  in  the  designated 
production  area  and  shipped  outside  the 
regulated  area.  Tomatoes  handled  under 
Order  No.  966  must  meet  certain  of  the 
grade,  size,  and  container  requirements 
specified  in  the  United  States  Standards 
for  Fresh  Tomatoes.  Therefore,  the 
recommended  revisions  may  have  more 
commercial  significance  than  would 
otherwise  be  the  case. 

In  addition,  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
(AMAA)  provides  that  whenever 
specified  commodities,  including 
tomatoes,  are  regulated  under  a  Federal 
Marketing  Order,  imports  of  that 
commodity  are  prohibited  unless  they 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements 
as  those  in  effect  for  the  domestically 
produced  commodity.  Therefore,  any 
suggested  revision  with  respect  to  grade, 
size,  quality,  and  maturity  requirements 
would  be  made  applicable  to  imported 
tomatoes  during  any  period  in  which  a 
handling  regulation  under  a  marketing 
order  was  in  effect. 

This  request  for  public  comment  does 
not  constitute  notification  that  the 
suggested  revisions  to  the  fresh  tomato 
standards  or  inspection  procedures 
described  in  this  document  are  or  will 
be  proposed  or  adopted. 

The  U.S.  Department  of  Agriculture 
encourages  public  participation  and 
solicits  views  on  any  changes  which 
may  improve  the  official  grading 
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standards  and  inspection  procedures. 
Accordingly,  views  and  comments  are 
solicited  from  interested  parties  on  the 
suggested  changes  or  on  other  possible 
revisions  to  the  current  official  grading 
practices  relating  to  the  size  section  of 
the  United  States  Standards  for  Grades 
of  Fresh  Tomatoes. 

Done  at  Washington,  DC,  on  November  12, 
1967. 

J.  Patrick  Boylfl,  i 

Administrator. 
(FR  Doc.  87-28481  Filed  11-17-87;  8:45  am] 

MUMQ  CODE  3410-03-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39  i 

(Docket  No.  87-NM-123-AO]  I 

Airworthiness  Directives;  British 
Aerospace  Aircraft  Group  Model  H.S. 
748  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  an 
airworthiness  directive  (AD),  applicable 
to  certain  British  Aerospace  (BAe) 
Model  H.S.  748  series  airplanes,  that 
would  require  inspection  and 
modification  of  the  lower  wing  skins  in 
the  area  of  the  inboard  engine  rib.  on 
airplanes  which  were  modified  in 
accordance  with  BAe  Service  Bulletins 
57/31.  57/32,  or  57/33.  This  proposal  is 
prompted  by  reports  of  cracks  in  the 
skin  at  the  forward  attachment  bolt  hole 
for  the  cam  plate  support  bracket  on 
airplanes  previously  repaired.  It  is  now 
necessary  to  remove  the  existing  repair, 
further  inspect  the  existing  cracks, 
inspect  for  possible  new  cracks,  and  to 
incorporate  a  new  repair.  This 
condition,  if  not  corrected,  could  lead  to 
reduced  structural  capability  of  the 
wing. 

DATE:  Comments  must  be  received  no 
later  than  December  29, 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  OfRce  of  the  Regional 
Counsel  (Attention:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-123-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace,  Inc.,  Service 
Bulletin  Librarian.  P.O.  Box  17414, 
Dulles  International  Airport, 


Washington.  DC  20041.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judy  Colder.  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattie,  Washington 
98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duphcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  OfHce  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  87-NM-123-AD.  17900 
Pacific  Highway  South,  C-68966,  SeatUe, 
Washington  98168. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA)  has,  in  accordance 
with  existing  provisions  of  a  bilateral 
airworthiness  agreement,  notified  the 
FAA  of  an  unsafe  condition  which  may 
exist  on  certain  BAe  Model  H.S.  748 
airplanes.  There  have  been  reports  of 
cracks  in  the  lower  wing  skins  in  the 
area  of  the  inboard  engine  rib  and 
stringers  5  through  9.  The  FAA  had 
previously  issued  AD  83-24-01, 
Amendment  39-4770  (48  FR  52571; 
November  21, 1983),  which  requires 
inspections  for  cracks  in  this  same  area 
of  the  lower  wing  skins  (in  the  area  of  _ 
the  inboard  engine  rib  and  stringers  5 


through  9),  and  repair,  if  necessary,  in 
accordance  with  British  Aerospace 
(BAe)  Service  Bulletin  57/34.  Revision  3. 
dated  March  3, 1983.  Some  of  the  cracks 
found  recently,  however,  had  been 
temporarily  repaired  in  accordance  with 
BAe  Service  Bulletins  57/31,  57/32.  or 
57/33.  These  repairs  were  originally 
given  a  lifetime  of  5.000  hours.  This  life 
limit,  however,  was  changed  to  an  "on 
condition"  status,  subject  to  the  results 
of  a  sampling  inspection  program.  The 
sampling  program  showed  that  the  "on 
condition"  inspection  is  inappropriate, 
since  cracks  continued  to  form.  This 
condition,  if  not  corrected,  could  lead  to 
reduced  structural  capability  of  the 
wing. 

British  Aerospace  issued  BAe  Service 
Bulletins  57/81,  Revision  1,  dated 
October  1985.  and  57/82,  Revision  1, 
dated  November  1985,  which  describe 
inspections,  repairs,  and  a  modification 
to  the  lower  wing  skins  to  correct  this 
condition.  The  CAA  has  classified  these 
service  bulletins  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
inspection  and  modification  in 
accordance  with  the  BAe  Service 
Bulletins  previously  mentioned.  The 
requirements  of  the  proposed  AD  would 
apply  only  to  those  BAe  H.S.  748  series 
airplanes  previously  modified  in 
accordance  with  BAe  Service  Bulletins 
57/31,  57/32,  or  57/33. 

It  is  estimated  that  5  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  300 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Modification  parts  are  estimated  to  be 
$5,000  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$85,000. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
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impact  on  a  substantial  number  of  small 
entities  because  few,  if  any.  Model  BAe 
H.S.  748  series  airplanes  are  operated  by 
small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 


§39.13    [Amendwl] 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  all  Model  HS 
748  series  airplanes,  which  have  been 
modified  in  accordance  with  British 
Aerospace  (BAe)  Service  Bulletins  57/31. 
57/32.  or  57/33.  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  further  cracking  which  could 

lead  to  reduced  structural  capability  of  the 

wing,  accomplish  the  following: 

A.  On  airplanes  previously  modified  in 
accordance  with  BAe  Service  Bulletin  57/31 
or  57/33.  inspect  and  modify  the  lower  wing 
skins  in  accordance  with  BAe  Service 
Bulletin  57/81,  Revision  1,  dated  October 
1985.  prior  to  7,500  hours  since  modifications 
per  57/31  or  57/33  or  within  the  next  750 
hours  time-in-service  after  the  effective  date 
of  this  AD,  whichever  occurs  later. 

B.  On  airplanes  previously  modified  in 
accordance  with  BAe  Service  Bulletin  57/32, 
inspect  and  modify  the  lower  wing  skins  in 
accordance  with  BAe  Service  Bulletin  57/82, 
Revision  1.  dated  November  19B5,  prior  to 
10.000  hours  since  modification  per  57/32  or 
within  the  next  750  hours  time-in-service 
after  the  effective  date  of  the  AD,  whichever 
occurs  later. 

C.  Any  cracks  found  by  the  above 
inspections  must  be  repaired,  prior  to  further 
flight,  in  accordance  %vith  BAe  Service 
Bulletin  57/81.  Revision  1,  dated  October 
1985,  or  BAe  Service  Bulletin  57/82,  Revision 
1.  dated  November  1985,  as  applicable. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provide  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 


E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  Inc., 
Service  Bulletin  Librarian,  P.O.  Box 
17414,  Dulles  International  Airport, 
Washington,  DC  20041.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle  Washington. 

Issued  in  Seattle,  Washington,  on 
November  9, 1987. 
Frederick  M.  Isaac, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  87-26507  Filed  11-17-87:  8:45  am) 

BILUNG  CODE  4S10-1S-M 

14  CFR  Part  39 

[Docket  No.  87-NM-14&-AD] 

Airworthiness  Directhfe;  British 
Aerospace  Model  HS  748  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  British  Aerospace  Model  HS  748 
series  airplanes,  which  would  require 
inspection  and  reorientation,  if 
necessary,  of  the  flight  controls  spring 
strut  rudder  lock  control.  This  action  is 
prompted  by  the  potential  for 
interference  between  the  strut  aft 
fasteners  and  the  lower  aft  edge  of  the 
slotted  hole  in  the  rudder  hinge  box. 
This  condition,  if  not  corrected,  could 
adversely  affect  operation  of  the  rudder, 
and  reduce  controllability  of  the 
airplane. 

DATE:  Comments  must  be  received  no 
later  than  January  15, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (ATTN:  ANM-103),  Attention: 
Airworthiness  Docket  No.  87-NM-146- 
AD,  17900  Pacific  Highway  South.  C- 
68966.  Seatde.  Washington  98168.  The 
applicable  service  bulletin  may  be 
obtained  from  British  Aerospace. 
Librarian  for  Service  Bulletins.  P.O.  Box 
17414,  Dulles  International  Airport, 
Washington,  DC  20041.  This  information 
may  be  examined  at  the  FAA, 


Northwest-  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  SeatUe  Aircraft 
Certification  Office,  9010  East  Marginal 
Way.  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Judy  Colder.  Standardization 
Branch,  ANM-113:  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest- 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966.  SeatUe.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
Uie  Regional  Counsel  (Attii:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-146-AD,  17900  Pacific 
Highway  South,  C-68966,  SeatUe. 
Washington  98166. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA),  has.  in  accordance 
with  the  provision  of  an  existing 
bilateral  airworthiness  agreement, 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  British  Aerospace 
Model  HS  748  series  airplanes.  If  has 
been  reported  that  interference  between 
the  spring  strut  aft  fasteners  and  the 
lower  aft  edge  of  the  slotted  hole  in  the 
rudder  hinge  box  may  exist.  This 
condition,  if  not  corrected,  could  lead  to 
reduced  controllability  of  the  airplane. 

British  Aerospace  has  issued  HS  748 
Service  Bulletin  27/109,  dated  October 
29, 1985,  which  describes  procedures  for 
re-orienting  the  spring  stmt  rudder  lock 
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to  prevent  the  possibility  of  interference 
between  the  strut  and  the  lower  rudder 
hinge  box.  The  CAA  has  classified  this 
service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type       I 
certificated  in  the  United  States  under 
the  provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  this  condition  is  likely  to  enst 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require  the 
reorientation,  if  necessary,  of  the  spring 
strut  rudder  lock  control  to  prevent  the 
possibility  of  interference  between  the 
strut  and  the  lower  rudder  hinge  box,  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  3  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  S600. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  {44 
PR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($200).  A  c<>py 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 


§39.13    (Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  Model  HS  748 
series  airplanes,  certificated  in  any 
category.  Compliance  required  within  60 
days  after  the  effective  date  of  this  AD. 
unless  already  accomplished. 
To  prevent  reduced  controllability  of  the 
airplane  caused  by  interference  t>etween  the 
spring  strut  rudder  lock  control  and  the  lower 
rudder  hinge  box,  accomplishe  the  following: 

A.  Inspect  the  spring  strut  rudder  lock 
control  and  reorient,  if  necessary,  in 
accordance  with  British  Aerospace  HS-748 
Service  Bulletin  27/109,  dated  October  29, 
1985. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch.  FAA,  Northwest 
Mountain  Region. 

C.  Airplanes  may  be  flown  to  a 
maintenance  base  for  repairs  or  replacements 
in  accordance  with  FAR  21.197  and  21.199. 

All  persons  affected  by  this 
airworthiness  directive  who  have  not 
already  received  copies  of  the 
appropriate  service  bulletin  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace  PLC, 
Librarian  for  Service  Bulletins,  P.O.  Box 
17414,  Dulles  International  Airport. 
Washington.  DC  20041.  This  document 
may  also  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on 
November  9, 1987. 
Frederick  M.  Isaac, 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  87-26508  Filed  11-17-87;  8:45  am) 
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14  CFR  Part  39 

(Docket  No.  87-NM-137-AD] 

Airworttiiness  Directives;  SAAB- 
Fairchild  Model  SF-340A  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
amend  an  existing  airworthiness 
directive  (AD),  applicable  to  SAAB- 
Fairchild  Model  SF-340A  airplanes, 
which  currently  requires  the  use  of 
continuous  ignition  during  operations  in 
icing  conditions  to  prevent  engine 


flameout  due  to  ice  ingestion.  This 
action  would  permit  an  optional 
installation  of  an  automatic  ignition 
system  which  operates  the  ignition 
when  necesary  to  prevent  engine 
flameout. 

dates:  Comments  must  be  received  no 
later  than  January  7, 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-137-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  SAAB-SCANIA,  Product  Support. 
S-58188.  Linkoping.  Sweden.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judy  Colder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 


Docket  No.  87-NM-137-AD,  17900 
Pacific  Highway  South.  C-68966,  Seattle, 
Washington  98168. 

Discussion 

On  July  25. 1986,  the  FAA  issued  AD 
85-26-51,  Amendment  39-5376  (51  FR 
27527;  August  1, 1986),  to  require  a  series 
of  operating  restrictions  in  response  to 
several  reported  incidents  of  engine 
flameouts  on  SAAB-Fairchild  SF-340A 
airplanes  due  to  ingestion  of  ice. 
Specifically,  the  use  of  a  manually 
activated  continuous  ignition  was 
required  during  all  operations  when 
icing  conditions  may  occur. 

Since  issuance  of  that  AD,  the 
manufacturer  has  developed  an 
automatic  ignition  system  which 
activates  when  compressor  discharge 
pressure  (P3)  drops  below  70  psi  and  the 
power  levers  are  above  flight  idle.  Prior 
to  ice  ingestion,  this  system  would  be 
activated  automatically  so  as  to  prevent 
ingestion  of  ice  and  resultant  engine 
flameout.  It  would  also  prevent 
excessive  replacement  of  igniters 
caused  by  continuous  use  of  ignition  and 
would  enhance  system  reliability. 

The  FAA  has  reviewed  and  approved 
SAAB  Service  Bulletin  SF340-74-004, 
dated  October  24, 1986,  which  describes 
the  installation  of  an  automatic  ignition 
system  (Mod  #1414). 

This  airplane  model  is  manufactured 
in  Sweden  and  type  certificated  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
amendment  to  AD  85-26-51  is  proposed 
that  would  permit  the  optional 
installation  of  the  automatic  ignition 
system  in  accordance  with  the  service 
bulletin  previously  mentioned. 

It  is  estimated  that  50  airplanes  of  U.S. 
registry  would  be  affected  by  this 
amendment,  that  it  would  take 
approximately  50  manhours  per  airplane 
to  accomplish  the  modification,  and  that 
the  average  labor  cost  would  be  $40  per 
manhour.  Based  on  these  figures,  the 
cost  of  the  optional  modification  to  U.S. 
operators,  should  they  choose  to 
incorporate  it,  is  estimated  to  be  $2,000 
per  airplane. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 


that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  with  this  amendment  per 
airplane  ($2,000).  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  amending  AD  85-26-51, 
Amendment  39-5376  (51  FR  27527; 
August  1, 1986),  by  revising  paragraph 
B.2.  as  follows: 

SAAB-Fairchild:  Applies  to  all  Model  SF- 
340A  series  airplanes,  certificated  in  any 
category.  Compliance  as  shown  below. 

To  minimize  the  hazards  associated  with 
engine  flameout  due  to  potential  ice 
ingestion,  accomplish  the  following,  unless 
previously  accomplished: 

A.  Prior  to  further  flight,  install  a 
continuous  ignition  switch  by  incorporating 
the  provisions  of  SAAB-Fairchild  SF-340 
Service  Bulletin  SF34O-74-O02,  Revision  1, 
dated  December  IS,  1985. 

B.  Incorporate  the  following  into  the 
hmitations  section  of  the  airplane  flight 
manual.  This  may  be  accomplished  by 
including  a  copy  of  this  AD  in  the  airplane 
flight  manual. 

1.  Takeoff  in  conditions  of  slush  on  the 
runway  is  prohibited  unless  Modification 
1185,  "Nacelle — Exhaust  Nozzle — Improved 
Drainage  and  Ventilation  of  Inlet  Protection 
Device  (IPD)  and  Special  Inspection,"  as 
described  in  SAAB-Fairchild  Service  Bulletin 
SF340-54-002,  Revision  1,  dated  April  3, 1985, 
has  been  accomplished. 

2.  Turn  the  engine  and  propeller  anti-ice 
systems  on  and  set  the  ignition  ("IGN") 
switch  to  the  continuous  ("CONT")  position 
during  all  operation  in  which  icing  could 
reasonably  be  expected  to  occur  and  for  a 
period  of  five  minutes  after  these  conditions 
no  longer  exist.  When  Modification  1414. 
"Ignition — Introduction  of  Auto  Ignition 
System,"  has  been  accomplished  in 
accordance  with  SAAB  Service  Bulletin 
SF340-74-004,  dated  October  24, 1986,  or  a 
production  equivalent,  set  the  ignition  switch 
to  the  "NORM"  position." 


3.  In  the  definition  of  icing  conditions 
staled  in  the  FAA-approved  flight  munuiil  on 
page  2-11,  change  the  temperature  stilled  in 
"Icing  Conditions."  paragraph  1.  line  4.  from 
"5°  C"  to  "10"  C."  unless  Modification  1319, 
"Installation  of  New  Lower  Inlel.  IPD  and 
Exhaust  Nozzle,"  as  described  in  SAAB- 
Fairchild  Service  Bulletin  SF340-71-017. 
dated  November  22, 1985,  has  been 
accomplished.  If  this  modificalion  has  been 
accomplished.  "5°  C"  can  remain  in  Ihe 
definition. 

C.  Conduct  engine  performance  monilorinx 
in  accordance  with  General  Electric 
Operating  Engineering  Bulletin  (OEB)  2. 
Revision  4.  dated  December  14, 1985.  or  later 
FAA-approved  revision. 

D.  Prior  to  further  flight,  and  at  intervals 
specified  in  General  Electric  OEB  4.  Revision 
4,  dated  December  14. 1985.  or  later  FAA- 
approved  revisions,  perform  an  inspection 
and  perform  maintenance,  as  necessary,  of 
the  ignition  system  in  accordance  with  that 
OEB. 

E.  Unless  Modification  1319,  as  described 
in  paragraph  B.3.,  above,  has  been 
accomplished,  in  the  event  of  an  icing 
encounter,  an  inspection  must  be 
accomplished  prior  to  the  next  departure  to 
assure  that  no  snow,  ice,  or  slush 
accumulation  is  present  in  or  around  the  inlrl 
or  the  inlel  protection  device. 

F.  Following  each  flameout  or  re-ignition 
event,  conduct  an  inspection  of  Stage  1 
compressor  blades,  in  accordance  with 
General  Electric  OEB  4,  Revision  4.  dated 
December  14. 1985.  or  later  FAA-approved 
revisions. 

G.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113.  FAA, 
Northwest  Mountain  Region. 

H.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer,  may  obtain  copies  upon 
request  to  SAAB  Scania,  Product 
Support.  S-58188,  Linkoping,  Sweden. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington, 

Issued  in  Seattle,  Washington,  on 
November  5, 1987. 

Frederick  M.  Isaac 

Acting  Director.  Northwest  Mountain  Region. 
|FR  Doc.  87-26501  Filed  11-17-87:  8:45  am| 
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14  CFR  Part  71 

(AirsiMC*  Docket  No.  87-AAL-3] 


Control  Zone  and  Transition  Area; 
Proposed  Estabtishment  of  Amchitka 
Island,  AK 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

AcnoN:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  the  Amchitka  Island,  AK, 
Control  Zone  and  Transition  Area.  The 
United  States  Navy  (USN)  is  activating 
the  Amchitka  Island  Airport  to  support 
the  installation  and  commissioning  of 
the  Relocatable  Over  the  Horizon  Radar 
(ROTHR)  Facility.  This  action  would 
provide  controlled  airspace  for 
departure  and  arrival  aircraft  in  that 
terminal  area. 

DATES:  Comments  must  be  received  on 
or  before  December  28, 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Director,  FAA, 
Alaskan  Region,  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  87- 
AAL-3,  Federal  Aviation 
Administration,  701  C  Street,  Box  14. 
Anchorage,  AK  99513. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division.  I 

FOR  FURTHER  INFORMATION  CONTACTt 
Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 


Usted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  87- 
AAL-3."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention;  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons  • 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  the  Amchitka  Island,  AK, 
Control  Zone  and  Transition  Area.  The 
USN  is  activating  the  Amchitka  Island 
Airport  to  support  the  installation  and 
commissioning  of  the  ROTHR  Facility. 
An  airport  advisory  service  will  be 
installed  to  meet  criteria  for  control 
zone  requirements.  This  action  would 
accommodate  instrument  procedures  for 
arrival  and  departure  aircraft  from  that 
terminal.  Sections  71.171  and  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  were  republished  in 
Handbook  7400.6C  dated  January  2, 
1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
rountine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 


February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certiHed  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

ICAO  Conaideialions 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
accordance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
Intemationid  Standards  and 
Reconunended  Practices. 

Applicability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Operations  Service. 
FAA,  in  areas  outside  domestic  airspace 
of  the  United  States  is  governed  by 
Article  12  of.  and  Annex  11  to.  the 
Convention  on  International  Civil 
Aviation,  which  pertains  to  the 
establishment  of  air  navigational 
facilities  and  services  necessary  to 
promoting  the  safe,  orderly,  and 
expeditious  flow  of  civil  air  traffia  Their 
purpose  is  to  ensure  that  civil  flying  on 
international  air  routes  is  earned  out 
under  uniform  conditions  designed  to 
improve  the  safety  and  efficiency  of  air 
operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts 
the  responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A  contracting 
state  accepting  such  responsibility  may 
apply  the  International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation,  Chicago,  1944,  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
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Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones  and 
transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.68. 

§71.171    (AmwKled] 

2.  Section  71.171  is  amended  as 
follows; 

Amchitka  Uland,  AK  (New] 

Within  a  S-mile  radius  of  Amchitka  Island 
Airport  (lat  51*22'37"N.,  long.  179*15'57"E.). 

§71.181    [Amended] 

3.  Section  71.181  is  amended  as 
follows: 

Amchitka  Island,  AK  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.5-mile 
radius  of  the  Amchitka  Airport  (lat. 
51"22'37"N.,  long.  179*15'57"E.);  within  2  miles 
each  side  of  the  263*  bearing  h-om  the 
Amchitka  Island  Airport  extending  from  the 
8.5-mile  radius  to  14  miles  west;  within  2 
miles  north  of  the  063*  bearing  and  2  miles 
south  of  the  077*  bearing  from  the  Amchitka 
Island  Airport,  extending  from  the  8.5-mile 
radius  to  14  miles  east. 

Issued  in  Washington,  DC  on  November  3, 
1987. 

Shelomo  Wugalter. 

Acting  Manager,  Airspace-Rules  and 

Aeronautical  Information  Division. 

(FR  Doc.  87-26506  Filed  11-17-87;  8:45  amj 

BILUNQ  CODE  4«10-13-«l 

14  CFR  Part  71 

[Airspace  Docket  No.  87-ASO-14] 

Proposed  Designation  of  Transition 
Area;  Bonlfay,  FL 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
designate  the  Bonifay,  Florida,  transition 
area  to  accommodate  instrument  flight 
rules  (IFR)  operations  at  Tri  County 


Airport.  This  action  will  lower  the  base 
of  controlled  airspace  from  1200  to  700' 
above  the  surface  in  the  vicinity  of  the 
airport.  An  instrument  approach 
procedure  is  being  developed  to  serve 
the  airport  and  the  controlled  airspace  is 
required  for  protection  of  IFR 
aeronautical  operations. 
DATE:  Comments  must  be  received  on  or 
before:  December  15, 1987, 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  ASO-530, 
Manager,  Airspace  and  Procedures 
Branch,  Docket  No.  87-ASO-14,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Room  652,  3400  Norman  Berry  Drive, 
East  Point,  Georgia  30344,  telephone: 
(404)  763-7646. 
FOR  FURTHER  INFORMATION  CONTACT: 

Earnest  Joyce,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  87-ASO-14."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received. 

All  comments  submitted  will  be 
available  for  examination  in  the  Office 
of  the  Regional  Counsel,  Room  652,  3400 
Norman  Berry  Drive,  East  Point,  Georgia 
30344,  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 


with  this  rulemaking  will  be  filed  in  the 
docket. 

AvaUabiUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530),  Air  Traffic  Division,  P.O.  Box 
20636.  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  designate  the  Bonifay, 
Florida,  transition  area.  This  action  will 
provide  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  Tri  County  Airport.  If  the 
proposed  designation  of  the  transition 
area  is  found  acceptable,  the  operating 
status  of  the  airport  will  be  changed  to 
IFR.  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6C 
dated  January  2, 1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety,  Transition  area. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 
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PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a].  1354(a).  1310; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Public  Law  97-449.  fanuary  12, 
1983):  14  CFR  11.69.  I 


§71.181    (Amended] 

2.  Section  71.181  is  amended  by 
adding  a  new  designation  as  follows: 

Bonifay,  Florida  (new) 

That  airspace  extending  upward  from  700' 
above  the  surface  within  a  6.5  mile  radius  of 
Tri  County  Airport  (Lat.  30°51'30"N;  Long. 
85  36'00"W).  within  3  miles  either  side  of  the 
010°  bearing  from  the  Tri  County  NDB  (Lat 
30°51'05'N;  Long.  85'36'05"W)  extending  from 
the  6.5  mile  radius  to  8.5  mile  radius  north  of 
the  NDB. 

Issued  in  East  Point,  Georgia,  on  October 
27.  1987. 

William  D.  Wood. 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  87-26504  Filed  11-17-87;  8:45  am)' 
BILUNG  CODE  4910- t3-M 


14  CFR  Part  71 

(Airspace  Docket  No.  87-ASO-13] 

Proposed  Designation  of  Transition 
Area;  Jackson,  KY 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
designate  the  Jackson.  Kentucky 
transition  area  to  accommodate 
instrument  flight  rule  (IFR)  operations  at 
Julian  Carrol  Airport.  This  action  will 
lower  the  base  of  controlled  airspace 
from  1200  to  700  feet  above  the  surface 
in  the  vicinity  of  the  airport.  An 
instrument  approach  procedure  is  being 
developed  to  serve  the  airport  and  the 
controlled  airspace  is  required  for 
protection  of  IFR  aeronautical 
operations.  I 

DATE:  Comments  must  be  received  on  or 
before  December  15, 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Federal 
Aviation  Administration,  ASO-530, 
Manager.  Airspace  and  Procedures 
Branch.  Docket  No.  87-ASO-13,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Room  652,  3400  Norman  Berry  Drive, 
East  Point,  Georgia  30344,  telephone; 
(404)  763-7646. 

FOR  FURTHER  H«FORMATION  CONTACT: 
Ernest  Joyce,  Airspace  Section,  Airspace 


and  Procedures  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636.  Atlanta, 
Georgia  30320;  telephone;  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Airspace  Docket  No.  87-ASO-13."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  Room  652,  3400 
Norman  Berry  Drive,  East  Point,  Georgia 
30344,  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  {ASO- 
530),  Air  Traffic  Division,  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing  ' 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No., 
11-2  which  describes  the  application 
procedure. 

Tfae  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 


Part  71)  to  designate  the  Jackson, 
Kentucky  transition  area.  This  action 
will  provide  controlled  airspace  for 
aircraft  executing  a  new  instrument 
approach  procedure  to  Julian  Carrol 
Airport.  If  the  proposed  designation  of 
the  transition  area  is  found  acceptable, 
the  operating  status  of  the  airport  will 
be  changed  to  IFR.  Section  71.181  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  FAA  Handbook 
7400.6C  dated  January  2, 1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71}  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983);  14 
CFR  11.69. 

§  71.181    (Amended] 

2.  Section  71.181  is  amended  by 
adding  a  new  designation  as  follows: 

Jackson,  Kentucky  (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Julian  Carrol  Airport  (Latitude 
37°35'19 "  N.  Longitude  83°19'03"  W);  within 
2.5  miles  either  side  of  the  348°  radial  from 
hazard  VOR  (Latitude  30*23'23"  N,  Longitude 
83°15'59"  W)  extending  from  the  6.5  mile 
radius  to  7.5  miles  south  of  the  airport. 
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Issued  in  East  Point,  Georgia,  on  October 
27. 1987. 

William  0.  Wood. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  87-26505  Filed  11-17-87;  8:45  am] 

BILUNG  CODE  4*10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  87-ASW-481 

Proposed  Amendment  of  Transition 
Area;  Lake  Charies,  Uk 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  transition  area  at  Lake 
Charles,  LA.  This  amendment  is 
necessary  since  a  new  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  15  at  Chennault  Industrial 
Airpark,  Lake  Charles,  LA,  has  been 
developed.  The  intended  effect  of  this 
proposed  amendment  is  to  provide 
additional  controlled  airspace  for 
aircraft  executing  the  new  SIAP. 
Coincident  with  this  proposed 
amendment,  the  status  of  the  Chennault 
Industrial  Airpark  will  change  from 
visual  flight  rules  (VFR)  to  instrument 
flight  rules  (IFR). 

DATE:  Comments  must  be  received  on  or 
before  December  18, 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Docket  No.  87-ASW^8,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  4400  Blue  Moimd  Road, 
Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch.  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth.  TX  76193- 
0530;  telephone:  (817)  624-5561. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Airspace  Docket  No.  87-ASW-48."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  Room  4400  Blue 
Mound  Road,  Fort  Worth,  TX,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubhc  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
Airspace  and  Procedures  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  {  71.181  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
by  amending  the  transition  area  at  Lake 
Charles,  LA.  This  amendment  is 
necessary  since  an  SIAP  to  Runway  15 
at  Chennault  IiKhistrial  Airpark  has 
been  developed.  This  amendment  will 
result  in  additional  controlled  airspace 
around  the  Chennault  Industrial 
Airpark.  The  intended  effect  of  this 
amendment  is  to  ensure  segregation  of 
IFR  aircraft  flying  the  new  SIAP  and 
other  aircraft  operating  VFR.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2, 
1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 


routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  [44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  ia  14  CFR  Part  71 

Aviation  safety,  Transition  area. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFTl  Part  71)  as  follows: 

PART  71— [AIIENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

Authority:  49  KiSC.  1348(a),  1354(a),  1510; 
ExecuUve  Order  10854;  49  U.S.C.  10e(g) 
(Revised  Pub.  L  97-449,  January  IZ  1983);  14 
CFR  11.69. 

§  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows; 

Lake  Charles.  LA  (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.5-mile 
radius  of  the  Lake  Charles  Municipal  Airport 
(lat.  30°07'32"N.,  long.  93°13'22"W.)  and 
within  an  8.5-mile  radius  of  the  Chennault 
Industrial  Airpark  (laL  30*12'37"N,  long. 
93°0e'35"W.). 

Issued  in  Fort  Worth,  TX.  on  November  2. 
1987. 

Larry  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 
[FR  Doc.  87-26500  Filed  11-17-87;  8:45  am) 

BILUNG  COOE  4B10-I»-M 


DEPARTIMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[LR-81-87] 

Deposits  of  Estimated  Tax  Payments 
of  Certain  Trusts  and  Estates 

agency:  Internal  Revenue  Service. 
Treasury. 
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action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains  a 
proposed  regulatory  amendment  that 
would  require  certain  banks  and 
financial  institutions  to  deposit 
estimated  income  tax  payments  with 
respect  to  taxable  trusts  and  estates  for 
which  they  act  as  fiduciaries  through  the 
Federal  Tax  Deposit  (FTD)  system 
instead  of  forwarding  them  to  an 
Internal  Revenue  Service  Center.  The 
amendment  would  affect  certain 
financial  institutions  which  are 
authorized  depositaries  for  Federal 
taxes  and  which  act  as  Hduciaries  for  at 
least  50  taxable  trusts  or  estates. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  January  4. 1988.  The        . 
amendments  are  proposed  to  be 
effective  for  taxable  years  beginning 
after  December  31, 1987. 
ADDRESS:  Send  conunents  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-81-87),  1111  Constitution  Avenue, 
NW..  Washington,  DC  20224. 
FOR  RIRTNER  INFORMATION  CONTACT: 
John  A.  ToUeris  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224  (Attention:  CCJJl:T]  (202-566- 
3829). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  a  proposed 
amendment  to  the  Income  Tax 
Regulations  under  section  6302  (c)  of  the 
Internal  Revenue  Code  of  1986  relating 
to  deposits  of  certain  quarterly 
estimated  income  tax  payments  required 
to  be  made  by  estates  and  trusts  under 
section  6654(1]  of  the  Internal  Revenue 
Code  of  1986.  The  amendment  is     i 
proposed  to  be  issued  under  the 
authority  of  sections  6302  (c)  and  7805  of 
the  Internal  Revenue  Code  of  1986. 

Explanation  of  Provisions 

The  proposed  amendment  would,  if 
promulgated  as  a  Treasury  decision, 
require  certain  banks  and  fmancial 
institutions  to  deposit  through  the 
Federal  Tax  Deposit  (FTD)  system  the 
quarterly  estimated  income  tax 
payments  relating  to  certain  taxable 
estates  and  trusts  for  which  such 
institutions  act  as  fiduciaries,  instead  of 
delivering  the  payments  to  an  Internal 
Revenue  Service  Center  as  is  presently 
required.  i 

The  requirement  that  quarterly  I 
estimated  income  tax  payments  be 
made  for  certain  trusts  and  estates  was 
enacted  in  section  1404(a)  of  the  Tax 


Reform  Act  of  1986.  The  Service  had 
required  all  estimated  tax  payments  for 
the  1987  taxable  year  with  respect  to 
trusts  and  estates  to  be  delivered  to  an 
Internal  Revenue  Service  Center  along 
with  a  Form  1041-ES  estimated  tax 
voucher.  The  Service  has  experienced 
administrative  difficulties  in  processing 
a  single  payment  from  fiduciaries  in 
payment  of  estimated  tax  with  respect 
to  a  large  number  of  trusts  and  estates 
administered  by  such  fiduciaries.  The 
proposed  amendment  would  help 
resolve  these  difBculties  by  requiring 
certain  financial  institutions  to  pay 
estimated  tax  with  respect  to  estates 
and  trusts  for  which  they  act  as 
fiduciaries  through  the  FTD  system  and 
to  make  magnetic  tape  reports  of  such 
payments  in  accordance  with  a  revenue 
procedure  to  be  published.  The 
institutions  subject  to  this  requirement 
would  be  those  which  have  Treasury 
Tax  &  Loan  (TT&L)  accounts  for 
deposited  Federal  taxes  and  which 
administer  at  least  50  trusts  or  estates 
required  to  make  estimated  tax 
payments  during  the  current  calendar 
year. 

Other  Hduciaries  which  do  not  have 
TT&L  accounts  and  which  wish  to  make 
a  single  estimated  tax  payment  with 
respect  to  a  large  number  of  trusts  and 
estates  for  which  they  act  as  fiduciaries 
will  be  permitted  to  elect  to  make  such 
payments  through  the  FTD  system  in 
accordance  with  the  procedures  to  be 
established  in  the  above-mentioned 
revenue  procedure. 

Spedal  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required.  It  has  been 
certified  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
proposed  regulations  would  be 
applicable  only  to  financial  institutions 
which  administer  a  large  number  of 
trusts  and  estates  actually  required  to 
make  estimated  tax  payments.  A 
regulatory  flexibility  analysis,  therefore, 
is  not  required  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6). 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  of  1980. 
Conunents  on  these  requirements  should 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB.  Attention: 


Desk  Officer  for  Internal  Revenue 
Service,  New  Executive  Office  Building, 
Washington.  DC  20503.  The  Internal 
Revenue  Service  requests  that  persons 
submitting  comments  on  the 
requirements  to  OMB  also  send  copies 
of  those  comments  to  the  Service. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  John  A.  Tolleris 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  1.6302-1—1.6302-3 

Income  taxes.  Administration  and 
procedure,  Tax  depositaries. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
regulations 

The  proposed  amendments  to  26  CFR 
Parts  1  and  602  are  as  follows: 

Income  Tax  Regulations 
PART  1— [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805.  *  *  *  Section 
1.6302-3  also  issued  under  26  U.S.C.  6302 
(c).  •  *  • 

Par.  2.  A  new  §  1.6302-3  is  added 
immediately  following  §  1.6302-2  to  read 
as  follows: 

§  1.6302-3    Use  of  Government 
depositaries  in  confiectton  witli  estimated 
taxes  of  certain  estates  and  trusts. 

(a)  Requirement.  A  bank  or  other 
financial  institution  described  in 


paragraph  (b)  of  this  section  shall 
deposit  in  its  Treasury  Tax  &  Loan 
account  described  in  31  CFR  Part  20S  or 
with  a  Federal  Reserve  bank  all 
payments  of  estimated  tax  required  to 
be  paid  for  taxable  years  beginning  after 
December  31. 1987,  under  section  6654(1) 
with  respect  to  estates  and  trusts  for 
which  such  institution  acts  as  a 
fiduciary  on  or  before  the  date 
otherwise  prescribed  for  paying  such 
tax. 

(b)  Banks  and  financial  ins titatioas 
subject  to  this  requirement.  The 
requirement  of  paragraph  (a)  of  this 
section  applies  to  banks  and  other 
financial  institutions  described  in 
sections  581  and  591  which  have  been 
designated  as  authorized  Federal  tax 
depositaries  described  in  section  6302(c) 
and  which  act  as  fiduciaries  for  at  least 
50  trusts  or  estates  to  which  section 
6654(1)  applies  that  during  the  calendar 
year  are  required  to  make  installment 
payments  of  estimated  tax  with  respect 
to  such  trusts  or  estates. 

(c)  Crossreferences.  For  provisions 
relating  to  the  procedures  for  depositing 
the  estimated  tax  payments  described  in 
paragraph  (a)  of  this  section  and  for 
reporting  such  deposits  on  magnetic 
tape,  see  the  applicable  revenue 
procedure.  For  provisions  relating  to  die 
penalty  for  failure  to  make  a  deposit 
within  the  prescribed  time,  see 

§  301.6656-1  of  this  chapter  (Regulations 
on  Procedure  and  Administration). 

OMB  Control  Numbers  Under  ttie 
Paperwork  Reduction  Act 

PART  602-{  AMENDED] 

Par.  3.  The  authority  citation  for  Part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7605. 

§602.101    lAmended} 

Par.  4.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table  "8  1.6302-3  *  *  *  1545-0971". 
Lawrence  B.  Gibha. 
Commissioner  of  Internal  Reveaae. 
[PR  Doc.  87-2853S  Filed  11-13-67: 12:56  pm) 

BILUNG  CODE  4(30-01-11 

26  CFR  Parts  48  and  301 

[LR-115-86] 

Tax  on  Sale  or  Removal  of  Gasoflne 

aggmcy:  internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  lioounent  contains 
proposed  regulatMss  end  a  Dotiix  of  a 
public  hearing  i«latii|g  to  the  ioiposition 


of  an  excise  tax  on  the  removal  or  sale 
of  gasoline  by  a  refiner,  importer, 
terminal  operator,  throughput ter. 
blender,  or  compounder.  This  action  is 
necessary  because  of  dianges  to  the 
applicable  tax  law  made  by  the  Tax 
Reform  Act  of  1986.  These  regulations 
provide  guidance  to  gasoline  refiners, 
importers,  terminal  operators,  blenders, 
compounders,  throughputters,  and 
certain  taxpayers  that  file  for  credit  or 
refimd  of  the  gasoline  excise  tax. 

DATES:  Written  comments  and/ or 
requests  to  appear  at  a  public  hearing 
scheduled  for  10:00  a.m.  on  January  5, 
1988  must  be  delivered  or  mailed  by 
December  18, 1987.  These  regulations 
are  proposed  to  be  effective  for  gasoline 
sold  or  removed  after  December  31. 
1987. 

ADDRESS:  Send  comments  and  requests 
to  appear  at  the  pubUc  bearing  to: 
Commissioner  of  Internal  Revenue. 
Attention:  CC:LR:T  (LR-115-86). 
Washington.  DC  20224.  The  public 
hearing  will  be  held  in  the  I.R.S. 
Auditorium,  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Building. 
1111  Constitution  Avenue  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  J.  McKenna  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington.  DC  20224  (Attention: 
CC:LR:T).  Telephone  202-566^287  (not 
a  toll-free  call). 

SUPPtXMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
amendments  to  the  manufacturers  and 
Retailers  Excise  Tax  Regulations  (26 
CFR  Part  48)  undra-  sections  4081-4083, 
410t  9421.  and  6427  cA  the  Internal 
Revenoe  Code  cA  1986  (Code).  These 
amendments  are  proposed  to  clarify  the 
regulations  under  the  relevant  Code 
sections  and  conform  the  regulations  to 
changes  nade  by  section  1703  of  the 
Tax  Reform  Act  of  1986  (Pub.  L.  99-S14. 
100  Slat  2774)  (The  Act). 

In  General 

"Hie  proposed  regulations  provide 
guidanoe  to  refiners,  importers  terminal 
operators,  blenders,  compounders,  and 
thronghputters  relating  to  the  gasoline 
excise  tax  imposed  under  section  4081. 
Guidance  is  also  provided  to  taxpayers 
that  file  for  a  oedit  or  refund  wiUi 
respect  to  tiie  excise  tax.  In  general, 
these  regolations  provide  for:  (1) 
Imposition  of  the  tax  and  recordkeeping 
requirements,  (2)  registration  and  bond 
requirements,  and  (3)  procedures  certain 


taxpayers  must  follow  to  obtain  a  credit 
or  refund  for  tax  paid. 

Imposition  of  Tax 

Section  4061  of  the  Code  and 
§  48.4081-1  (a)  (1)  and  (2)  of  the  proposed 
regulations  generally  impose  a  tax  on 
the  earlier  of  the  removal  or  sale  of 
gasoline  by  the  refiner,  importer, 
terminal  operator,  blender,  or 
compounder  of  gasoHne.  However,  the 
tax  is  not  imposed  on  the  bulk  transfer 
of  gasoline  between  two  persons,  such 
as  between  a  refiner  and  a  terminal 
operator,  provided  they  are  registered 
and  bonded  (as  provided  in  §  48.4101-1). 
Registered  gasohol  blenders  that  remove 
gasoline  and  alcohol  for  blending  as  a 
gasohol  from  the  same  terminal  are 
taxed  at  a  reduced  rate  under  section 
4081(c)(1)  and  proposed  §  48.4081- 
1(a)(3).  Under  section  4081(c)(2)  and 
proposed  §  48.4081-l(a)(4),  tax  is 
imposed  on  the  removal  or  sale  of 
gasoline  by  any  person  that  separates 
gasoline  from  gasohol,  with  respect  to 
which  tax  was  imposed  at  the  reduced 
rate  under  section  40Bl(c)(l)  or  a  credit 
or  payment  was  allowed  under  section 
6427(f)(1).  Section  4081  provides  the 
rates  of  tax. 

Although  section  4081(c)(1)  and 
proposed  S  48.4081-l(a)(3)  generally 
impose  tax  at  a  reduced  rate  for  gasohol 
blending  at  a  terminal,  the  Service  has 
been  asked  to  provide  a  procedure  for 
registered  gasolud  blenders  to  purchase 
alcohol  at  a  place  other  than  the 
terminal  where  gasoline  is  purchased 
and  have  such  alcohol  treated  as  a 
purchase  at  the  same  terminal  where  the 
gasoline  is  purchased.  'Hius,  the 
registered  gasohol  blender  would 
qualify  for  the  reduced  rate  of  tax.  Such 
a  procedure  would  require,  at  a 
minimum,  that  (1)  a  registered  gasohol 
blender  purchase  the  gasoline  and 
alcohol  on  the  same  day,  and  (21  both 
the  purchaser  and  seller  retain  daily 
records  that  reflect  the  transactions. 
However,  these  proposed  regulations  do 
not  include  such  a  procedure  for  gasohol 
blenders.  Therefore,  unless  and  until 
such  other  procedure  is  prescribed, 
taxpayers  must  use  the  procedure  set 
forth  in  proposed  5  48.4081-l(a).  The 
Service  invites  suggestions  relating  to 
alternative  procedures  to  be  used  by 
registered  gas(^l  blenders  to  qualify 
for  the  reduced  rate  of  tax. 

Liability  for  Tax 

Section  4081  firovides  that  the  tax  on 
gasoline  is  generally  imposed  on  the 
earlier  of  removal  or  sale  of  gasoline  in 
nonbulk  quantities  by  the  refiner, 
importer,  terminal  operator,  or  by  a 
blender  and  compounder.  However, 
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section  4081  does  not  identify  the 
taxpayer  that  is  liable  for  payment  of 
the  tax.  In  order  to  clarify  and 
implement  section  4081.  the  proposed 
regulations  provide  that  the  person 
liable  for  the  tax  is  the  person  that  is  a 
refiner  or  an  importer  that  transfers 
gasoline  in  nonbulk  quantities  by  i 
removal  or  sale,  or  in  bulk  quantities  to 
a  nonregistered  person.  Where  a  refiner 
or  importer  transfers  gasoline  in  bulk 
quantities  to  a  registered  person,  the 
person  liable  for  the  tax  is  the  person 
that:  (1)  Is  registered  under  section  4101, 
and  (2)  is  the  owner  of  the  gasoline  at 
the  time  of  a  taxable  removal  or  sale  of 
the  gasoline.  A  terminal  operator  it 
liable  for  the  tax  if  it  permits  a       | 
nonregistered  owner  of  gasoline  to 
remove  or  sell  gasoline  from  a  terminal. 
An  industrial  user  that  receives  gasoline 
blend  slocks  or  additives  tax-free  is 
liable  for  the  tax  upon  conversion  of 
such  products  to  taxable  use.  Where 
gasoline  is  blended  or  compounded,  the 
taxpayer  is  the  blender  or  compounder. 
See  §  48.4081-1  (e)  of  the  proposed 
regulations  for  definitions. 

Credits  or  Refunds 

Under  proposed  §  48.4081-1  (d).  k 
credit  or  refund  of  tax  is  available  to  a 
taxpayer  that:  (1)  Is  a  blender  or    I 
compounder  of  gasoline  that  buys  j 
gasoline  tax-paid  and  subsequently 
removes  or  sells  the  gasoline,  thereby 
incurring  liability  for  tax  under  section 
4081(b]  (1),  (2)  uses  gasoline  to  produce 
gasohol  (other  than  a  taxpayer  that 
blends  at  a  terminal).  (3)  uses  tax-paid 
gasoline  blend  stocks  and  additives  to 
produce  any  nongasoline  mixture,  (4) 
purchases  tax-paid  gasoline  for  certain 
exempt  purposes,  or  (5)  uses  gasoline  for 
fanning  purposes,  certain  non-highway 
purposes,  local  transit  systems,  or 
certain  other  nontaxable  purposesj. 

Definitions 

Definitions  are  provided  in  §'48.4081- 
1(e)  of  the  proposed  regulations.  For 
example,  proposed  §48.4081-l(e)(13) 
generally  defines  "taxpayer"  as 
including  a  refiner,  importer,  terminal 
operator,  blender,  compounder,  and 
throughputter.  In  most  cases  the  person 
that  operates  a  terminal  facility  will  be 
the  taxpayer  and  wil  be  liable  for 
payment  of  the  tax  under  section  4081 
because  the  terminal  operator  will  also 
own  the  gasoline.  Proposed  §  48.4081- 
l(e)(16)  defines  a  "throughputter"  as  any 
person  that  receives  bulk  transfers  of 
gasoline  from  refiners,  importers,  j 
terminal  operators,  or  other 
throughputters:  stores  the  gasoline  in  a 
terminal:  and  owns  the  gasoline  or  is  the 
owner  of  record  [i.e.,  is  the  owner 
according  to  the  records  of  the  operator 


of  the  terminal  facility)  upon  removal  or 
sale  from  a  terminal. 

Proposed  §  48.4081-l(e)(ll)  defines 
the  terms  "removed"  or  "removal"  as 
any  transfer  of  gasoline  from  a  refinery, 
manufacturing  plant,  customs  custody, 
terminal,  pipeline,  marine  vessel,  or  any 
receptacle  that  stores  gasoline.  Use  of 
gasoline  also  constitutes  removal  of 
gasoline.  Proposed  §48.4081-l(e)(2) 
generally  defines  "bulk  transfer"  as  any 
transfer  of  gasoline  by  pipeline,  barge, 
or  tanker,  in  quantities  of  no  less  than 
10.000  barrels.  A  "qualified  sale", 
defined  in  proposed  §  48.4081-l(e)(9),  is 
any  transfer  of  title  to  or  possession  of 
gasoline  between  registered  taxpayers, 
as  long  as  the  gasoline  is  not  physically 

Section  48.4081-1  (e)(4)  of  the 
proposed  regulations  defines  "gasoline" 
to  include  blend  stocks  and  additives  as 
well  as  all  products  commonly  known  as 
gasoline.  "Gasoline  blend  stocks"  is 
defined  in  proposed  §48.4081-1  (e)(5)  as 
any  petroleum  product  component  of 
gasoline  that  can  be  blended  for  use  in  a 
motor  fuel.  Proposed  §  48.4081-1  (e)(8) 
provides  that  the  terms  "products 
commonly  used  as  additives  in  gasolne" 
and  "additives"  include  all  substances 
commonly  or  commercially  known  or 
sold  as  gasoline  additives.  An  exception 
to  the  definitions  of  blend  stocks  and 
additives  is  provided  for  substances 
used  for  consumer  nonfuel  use. 

Recordkeeping  Requirements 

Under  §  48.4081-1  (f)(2)  of  the 
proposed  regulations,  persons  subject  to 
sections  4081  and  4101  are  required  to 
maintain  adequate  records  of  all 
gasoline  purchased,  sold,  removed, 
transferred,  or  used  by  such  person. 

Floor  Stocks  Tax 

Section  §48.4081-l(g)  of  the  proposed 
regulations  explains  the  application  of 
the  floor  stocks  tax  to  gasoline  held  by  a 
dealer  on  January  1, 1988.  Dealers  are 
required  to  make  an  inventory  of  the 
gasoline  held  on  January  1, 1988,  and 
keep  records  of  that  inventory.  In 
determining  the  amount  of  gasoline 
subject  to  the  floor  stocks  tax,  gasoline 
below  the  mouth  of  the  draw  pipe  may 
be  excluded  as  provided  in  proposed 
§  48.4081-l(g)(3).  In  general,  200  gallons 
may  be  excluded  for  a  tank  with  a 
capacity  of  less  than  10,000  gallons,  and 
400  gallons  may  be  excluded  for  a  tank 
with  a  capacity  of  10,000  or  more 
gallons.  Gasoline  purchased  tax-free 
and  held  by  a  dealer  that  is  also  a 
refiner,  importer,  terminal  operator,' 
throughputter,  blender,  or  compounder 
is  not  subject  to  the  floor  stocks  tax, 
unless  the  gasoline  would  have  been 
subject  to  tax  under  section  1703  of  the 


Act  at  any  time  before  January  1, 1988 
(but  for  the  effective  date).  Proposed 
§  48.4081-l(g)(2)  provides  that  the  floor 
stocks  tax  is  computed  at  the  rate 
specified  in  section  1703  (f)  of  the  Act. 
Although  section  1703(f)(1)  of  the  Act 
provides  for  a  rate  of  nine  cents  per 
gallon  for  the  floor  stocks  tax,  it  is 
anticipated  that  a  technical  correction 
will  be  made  to  the  floor  stocks  tax  rate. 
Under  the  proposed  technical  correction, 
the  floor  stocks  tax  on  gasoline  would 
be  9.1  cents  per  gallon,  and  the  tax  on 
gasoline  described  in  section  4081(c)(1) 
(relating  to  gasoline  mixed  with  alcohol) 
would  be  3.1  cents  per  gallon.  Section 
48.4081-1  (g)  (5)  of  the  proposed 
regulations  provides  that  the  floor 
stocks  tax  must  be  paid  by  February  16, 
1988.  A  return  of  the  tax  must  be  filed  on 
a  Form  720. 

Registration  and  Bond 

Before  incurring  any  liability  for  tax, 
every  taxpayer  must  register  and  post 
bond  under  section  4101  and  proposed 
§  48.4101-1.  Under  proposed  §  48.4101- 
1(a)(2)  all  prior  registrations 
(Certificates  of  Registry)  applicable  to 
the  gasoline  excise  tax  under  section 
4081  [e.g.,  taxpayers  qualifying  under 
Form  637  "h"  (relating  to  buyers  of 
gasoline  for  further  manufacture  for 
nonfuel  purposes).  Form  637  "j"  (relating 
to  producers  of  gasoline),  or  Form  637 
"n"  (relating  to  producers  of  gasohol)), 
are  revoked  as  of  the  close  of  business 
on  December  31, 1987.  All  affected 
taxpayers  are  required  to  make  a  new 
application  for  a  Certificate  of  Registry 
under  section  4101  (as  amended  by 
section  1703  of  the  Act).  Applicants  are 
required  to  provide  the  information 
listed  in  proposed  §  48.4101-l(b)  before 
a  Certificate  of  Registry  will  be  issued. 
Changes  in  circumstances  that  cause  the 
information  supplied  by  an  applicant  to 
be  incorrect  require  the  submission  of 
updated  information. 

The  Service  is  considering  adopting  a 
procedure  whereby  a  transferor  of 
gasoline  will  be  able  to  ascertain 
whether  a  transferee  that  is  required  to 
register  under  §  48.4101-1  is  currently 
registered  to  purchase  or  store  gasoline 
tax-free. 

Industrial  users  of  gasoHne  blend 
stocks  or  additives  may  register  as 
terminal  operators  to  purchase  bulk 
quantities  of  such  products  tax-free 
under  §  48.4101-l(a)(l)  of  the  proposed 
regulations. 

Proposed  §  48.4101-1  (c)  provides  that 
a  bond  must  be  executed  on  Form  928  in 
an  amount  generally  equal  to  the  tax 
liability  expected  to  be  incurred  by  the 
taxpayer  during  an  average  three-month 
period.  However,  if  a  taxpayer's  tax 
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liability  under  section  4081  for  any  tax 
quarter  is  different  from  the  amount  of 
its  outstanding  bond  by  more  than  20 
percent,  within  two  weeks  of  the 
applicable  quarter,  the  taxpayer  must 
give  a  strengthening  or  superseding 
bond  that  reflects  the  actual  amount  of 
tax. 

Credits  or  Payments  for  Certain  Exempt 
Purposes 

Section  48.6421-3  of  the  regulations  is 
proposed  to  amend  the  regulations 
under  section  6421,  relating  to  gasoline 
used  for  certain  non-highway  purposes 
or  by  local  transit  systems.  The 
proposed  regulations  generally  provide 
for  credit  or  payment  to  purchasers  of 
gasoline  for  any  purpose  described  in 
section  4221(a)  (2),  (3),  (4).  or  (5) 
(relating  to  certain  tax-free  sales]  in  an 
amount  equal  to  the  tax  imposed  under 
section  4081. 

Special  Gasohol  Credit;  Credits  or 
Refunds  for  Blend  Stocks  or  Additives 
Not  Used  in  Gasoline 

Sections  48.6427-3(f)  and  48.6427-8  of 
the  regulations  are  proposed  to  amend 
the  regulations  under  section  6427, 
relating  to  fuels  not  used  for  taxable 
purposes.  The  proposed  regulations 
under  §  48.6427-3(f)  provide  an 
accelerated  refund  procedure  for 
gasohol  blenders  that  buy  gasoline  tax- 
paid.  Under  this  provision,  refunds  not 
made  within  20  days  of  filing  a  claim 
will  be  paid  with  interest.  The  proposed 
regulations  under  §  48.6427-8  provide  a 
credit  or  refund  for  tax  paid  on  gasoline 
blend  stocks  or  additives  not  used  as  a 
fuel. 

Regulatory  Flexibility  Act 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C,  chapter  6). 

Executive  Order  12291 

The  Conunissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Comments  and  Requests  To  Appear  at 
the  Public  Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are 


submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  on  January  5, 1988, 
in  the  I.R.S.  Auditorium,  Seventh  Floor, 
7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue  NW., 
Washington,  DC. 

The  collection  of  information 
requirements  contained  herein  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act.  Comments  on 
the  requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
AKairs  of  OMB,  Attention;  Desk  Officer 
for  Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington, 
DC  20503.  The  Internal  Revenue  Service 
requests  persons  submitting  comments 
to  OMB  to  also  send  copies  of  the 
comments  to  the  Service. 

Drafting  Infonnation 

The  principal  author  of  these 
proposed  regulations  is  Timothy  J. 
McKenna  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  persoimel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  boUi  on 
matters  of  substance  and  style. 

list  of  Subjects 

26CFRPart48 

Agriculture,  Arms  and  munitions, 
Coal,  Excise  taxes,  Gasohol,  Gasoline, 
Motor  vehicles,  Petroleum,  Sporting 
goods.  Tires. 

26  CFR  Part  301 

Procedure  and  Administration. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Parts  48  and  301  are  as  follows: 

PART  48— [AMENDED] 

Paragraph  1.  The  authority  for  Part  48 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805.  *  *  'Section 
48.4081-1  also  issued  under  26  U.S.C 
4081(c)(1);  section  48.4082-1  also  issued  under 
26  U.S.C.  4082(a);  and  section  48.4101-2  also 
issued  under  26  U.S.C.  4101(b]. 

Part  2.  Section  48.4081-1  is  revised  to 
read  as  set  forth  below: 

§48.4081-1    Imposition  and  rate*  Of  tax; 
gasoline. 

(a)  Imposition  of  tax — (1)  In  general. 
Except  as  otherwise  provided,  section 


4081  imposes  a  tax  on  the  removal  or 
sale  (whichever  is  earlier)  by  a  taxpayer 
required  to  register  under  §  48.4101-1  of 
gasoline  that  is  owned  by  the  refiner  or 
importer  thereof,  or  stored  in  a  terminal 
or  at  the  refinery.  The  tax  is  not 
imposed,  however,  on  a  removal  or  sale 
pursuant  to  a  bulk  transfer  of  gasoline 
between  a  registered  taxpayer  and 
another  registered  taxpayer,  or  on  a 
qualified  sale.  If  an  industrial  user 
receives  a  bulk  transfer  of  gasoline 
blend  stocks  or  additives  tax-free,  and 
subsequently  converts  the  blend  stocks 
or  additives  to  taxable  use  [e.g.,  for  use 
in  the  manufacture  of  motor  fuel],  then 
the  tax  is  imposed  upon  such 
conversion.  See  paragraph  (e](2]  of  this 
section  for  the  definition  of  "bulk 
transfer".  See  paragraph  (e)(9)  of  this 
section  for  the  definition  of  "qualified 
sale".  See  section  4101  and  §  48.4101-1 
for  registration  and  bond  requirements. 
See  section  4082(b)  and  paragraph 
(e)(ll)  of  this  section  for  certain  uses  of 
gasoline  that  are  considered  a  removal 
of  gasoline. 

(2)  Blenders  or  compounders.  Section 
4081(b](l]  imposes  a  tax  on  the  removal 
or  sale  (whichever  is  earlier)  of  gasoline 
by  a  blender  or  compounder.  The  tax  is 
not  imposed,  however,  on  a  removal  or 
sale  pursuant  to  bulk  transfer  of 
gasoline  between  a  registered  taxpayer 
and  another  registered  taxpayer,  or  on  a 
qualified  sale.  The  tax  is  imposed  on  the 
total  volume  of  blended  product.  See 
section  4081(b)(2)  and  paragraph  (d)(l] 
of  this  section  for  credit  of  tax 
previously  paid  by  a  blender  or 
compounder. 

(3)  Blending  of  gasohol  at  refinery, 
etc.  Section  4081(c)(1)  imposes  a  tax  on 
the  removal  or  sale  (whichever  is 
earlier)  of  gasoline  blended  with  alcohol 
to  produce  gasohol  at  the  time  of,  or 
prior  to,  such  removal  or  sale.  The  tax  is 
not  imposed,  however,  on  a  removal  or 
sale  pursuant  to  a  bulk  transfer  of 
gasoline  between  a  registered  taxpayer 
and  another  registered  taxpayer,  or  on  a 
qualified  sale.  To  qualify  under  section 
4081(c)(1)  and  this  paragraph  (a)(3],  a 
registered  gasohol  blender  must 
purchase  both  the  gasoline  and  the 
alcohol  that  are  blended  together  to 
produce  gasohol  from  the  same  terminal. 
Tax  is  imposed  on  the  total  volume  of 
blended  product. 

(4)  Separation  of  gasoline  from 
gasohol.  Section  4081(c)(2)  imposes  a 
tax  on  the  removal  or  sale  (whichever  is 
earlier)  of  gasoline  by  any  person  that 
separates  the  gasoline  from  gasohol  on 
which  tax  was  imposed  imder  paragraph 
(a)(3]  of  this  section  (or  with  respect  to 
which  a  credit  or  payment  was  allowed 
or  made  by  reason  of  section  6427(f)(1)). 
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(b)  Rate  of  tax.  Tax  is  imposed  on  the 
removal  or  sale  of  gasoline  or  gasohol  at 
the  rate  that  is  applicable  on  the  date  on 
which  the  gasoline  or  gasohol  is 
removed  or  sold  (whichever  is  earlier). 
See  section  4081  for  the  rates  of  tax. 

(c)  Liability  for  tax.  The  tax  imposed 
by  section  4081  is  payable  by  a  taxpayer 
that:  Is  registered  or  required  to  register 
under  section  4101,  and  is  the  owner  of 
gasoline  at  the  time  of  a  taxable 
removal  or  sale  of  the  gasoline.  If  a 
nominal  owner  of  gasoline  is  not  its 
beneficial  owner  [e.g.,  a  customs  broker 
may  be  a  nominal  owner  of  gasoline, 
engaged  by  the  beneficial  owner  to 
import  the  gasoline),  then  both  the 
beneficial  and  nominal  owners  will  be 
considered  the  owner  of  the  gasoline  for 
purposes  of  the  tax  imposed  by  section 
4081.  However,  the  beneficial  o%vner  will 
be  primarily  liable  for  the  tax  imposed 
by  section  4081.  A  taxpayer's  liability 
for  tax  generally  attaches  at  the  time  of 
a  taxable  removal  or  sale.  A  terminal 
operator  is  liable  for  the  tax  imposed  by 
section  4081  if  it  permits  a  nonregistered 
owner  of  gasoline  to  remove  or  sell 
gasoline  from  a  terminal.  An  industrial 
user  is  Uable  for  the  tax  imposed  by 
section  4081  upon  conversion  to  taxable 
use  of  gasoline  blend  stocks  or  additives 
it  received  tax-free.  See  §  48.4081- 
l(e)(13)  for  the  definition  of  taxpayer. 

(d)  Credits  or  refunds  of  tax— [1] 
Blenders  or  compounders.  If  tax  on  the 
removal  or  sale  of  gasoline  by  its 
blender  or  compounder  is  imposed 
pursuant  to  section  4081(b)(1)  and 
paragraph  (a)(2)  of  this  section,  a  credit 
for  tax  paid,  if  any,  on  the  sale  or 
removal  of  such  gasoline  by  reason  by 
section  4081(a)  and  paragraph  (a)(1)  of 
this  section  (relating  to  the  imposition  of 
tax  on  refmers,  importers,  terminal 
operators,  or  throughputters)  will  be 
allowed  against  the  tax  imposed  by 
reason  of  section  4081(b)(1)  and 
paragraph  (a)(2)  of  this  section  (relating 
to  the  imposition  of  tax  on  blenders  and 
compounders).  This  credit  will  be 
allowed  only  if  the  blender  or  | 
compounder  establishes  through  proper 
documentation  the  amount  of  tax 
actually  paid  on  the  prior  removal  or 
sale.  Generally,  "proper  documentation" 
means  the  submission  of  a  statement  to 
the  district  director,  supported  by    i 
sufficient  evidence,  showing:  | 

(i)  The  amount  claimed  as  a  credit, 

(ii)  The  type  and  quantity  of  gasoline 
on  which  the  credit  is  based, 

(iii)  The  name  and  address  of  the 
refiner,  importer,  terminal  operator,  or 
throughputter  of  gasoline  that  sold  the 
gasoline  to  the  blender  or  compounder, 

(iv)  The  amount  of  tax  paid  in  respect 
of  the  gasoline  by  the  refiner,  importer, 


terminal  operator,  or  throughputter,  and 
the  date  of  payment,  and 

(v)  The  type  and  quantity  of  gasoline 
removed  or  sold  by  the  blender  or 
compounder. 

(2)  Other  Credits  or  refunds  may  also 
be  available  for — 

(i)  Gasoline  used  to  produce  gasohol 
(see  section  6427(i)(3)  and  §  48.6427- 

3(f)). 

(ii)  Gasoline  blend  stocks  and 
additives  not  used  to  produce  gasoline 
(see  section  6427(h)  and  §  48.6427-8). 

(iii)  Gasoline  used  on  the  farm  for 
farming  purposes  (see  section  6420  and 
the  regulations  thereunder), 

(iv)  Gasoline  used  for  certain 
nonhighway  purposes  or  by  local  transit 
systems  (see  section  6421  and  the 
regulations  thereunder), 

(v)  Gasoline  sold  for  certain  exempt 
purposes  (see  section  6421(c)  and 
§  48.6421-3),  and 

(vi)  Gasoline  not  used  for  taxable 
purposes  (see  section  6427). 

(e)  Definitions.  For  purposes  of  this 
section  and  §  48.4101-1,  the  following 
definitions  apply — 

(1)  Blender  or  compounder.  A  blender 
or  compounder  is  any  person,  other  than 
a  refiner,  that  mixes  or  blends  gasoline 
with  one  or  more  other  substances 
(including  other  gasoline,  blend  stocks, 
additives,  or  alcohol)  to  form  a  mixture 
to  be  sold  or  used  as  gasoline  or 
gasohol.  A  blender  or  compounder  may 
include  an  "industrial  user". 

(2)  Bulk  transfer.  A  bulk  transfer  is 
any  transfer  of  gasoline  from  one 
location  to  another  by  pipeline  tender  or 
marine  delivery  [i.e.,  transfer  by  barge 
or  tanker)  of  no  less  than  10,000  barrels. 

(3)  Gasohol.  Generally,  gasohol  is  a 
blend  of  gasoline  and  alcohol  in  a 
mixture  at  least  10  percent  of  which 
contains  alcohol  made  from  any  product 
other  than  petroleum,  natural  gas,  or 
coal.  See  section  4081(c)  and  §  48.4081-2 
(relating  to  gasoline  mixed  with  alcohol) 
for  requirements  necessary  to  be 
considered  gasohol. 

(4)  Gasoline.  The  term  "gasoline" 
includes — 

(i)  All  products  commonly  or 
commercially  known  or  sold  as  gasoline 
that  are  suitable  for  use  as  a  motor  fuel 
(not  including  any  product  that  is  sold 
as  a  product  other  than  gasoline  and  has 
an  American  Society  for  Testing 
Materials  ("A.S.T.M.")  octane  number  of 
less  than  75  as  determined  by  the 
"motor  method"), 
(ii)  Gasoline  blend  stocks,  and 
(iii)  Products  commonly  used  as 
additives  in  gasoline. 

(5)  Gasoline  blend  stocks.  The  term 
"gasoline  blend  stocks"  includes  any 
petroleum  product  component  of 
gasoline,  such  as  naphtha,  reformate,  or 


toluene,  that  can  be  blended  for  use  in  a 
motor  fuel.  However,  the  term  does  not 
include  any  substance  that — 

(i)  Will  be  ultimately  used  for 
consumer  nonmotor  fuel  use  and 

(ii)  Is  sold  or  removed  in  drum 
quantities  (55  gallons)  or  less  at  the  time 
of  the  removal  or  sale. 

(6)  Importer.  An  importer  is  any 
person  that  brings  gasoline  into  the 
United  States  from  a  source  outside  the 
United  States,  or  that  withdraws 
gasoline  from  a  customs  bonded 
warehouse  for  sale,  removal,  or  use  in 
the  United  States. 

(7)  Industrial  user.  An  industrial  user 
is  any  person  that  uses  a  substantial 
portion  of  the  gasoline  blend  stocks  or 
additives  that  it  purchases — 

(i)  For  its  own  consumption  (other 
than  as  a  motor  fuel),  or 

(ii)  In  the  manufacture  of  products 
other  than  motor  fuel,  such  as 
petrochemical  feedstocks  or  fertilizer. 
An  industrial  user  receiving  a  bulk 
transfer  of  gasoline  blend  stocks  or 
additives  from  a  registered  refiner, 
importer,  terminal  operator,  or 
throughputter  must  register  as  a  terminal 
operator  to  purchase  such  gasoline 
blend  stocks  or  additives  tax-free  (see 
§  48.4101-1).  Sales  or  removals  by  an 
industrial  user  of  gasoline  blend  stocks 
for  nonmotor  fuel  use  in  dnmi  quantities 
(55  gallons)  or  less,  or  additives  for 
nonmotor  fuel  use  in  gallon  quantities  or 
less  are  not  taxable  sales  or  removals. 

(8)  Products  commonly  used  as 
additives  in  gasoline.  The  terms 
"products  commonly  used  as  additives 
in  gasoline"  and  "additives"  mean  any 
substance  commonly  or  commercially 
known  or  sold  as  a  gasoline  additive. 
The  terms  include  any  substances  sold 
for  use  or  used  in  gasoline,  such  as 
isopropyl  alcohol,  antioxidant,  or 
carburetor  detergent.  However,  the 
terms  do  not  include  any  substance  that 
(i)  will  be  ultimately  used  for  consumer 
nonmotor  fuel  use  (e.g.,  detergent  for 
household  cleaner)  and  (ii)  is  sold  or 
removed  in  gallon  quantities  or  less  at 
the  time  of  the  removal  or  sale. 

(9)  Qualified  sale.  A  qualified  sale  is 
any  transfer  of  title  to  or  possession  of 
gasoline  between  persons  registered 
under  section  4101,  including  exchanges 
or  consignments  of  gasoline,  when  the 
gasoline  is  not  transferred  from  one 
location  to  another  (such  as  an 
exchange  of  title  while  the  gasoline 
remains  stored  in  a  terminal). 

(10)  Refiner  A  refiner  is  any  owner  or 
operator  of  a  facility  in  which: 
Unfinished,  semi-refined,  or  finished 
petroleum  products  are  manufactured  or 
recovered  from  crude  oil,  unfinished 
oils,  natural  gas  liquids,  other 
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hydrocarbons,  oil  and  gas  field  gases,  or 
alcohol  [i.e.,  a  domestic  refinery),  or 
natural  gas  liquids  are  separated  from 
natural  gas,  or  in  which  natural  gas 
liquids  are  fractioned  or  otherwise 
separated  into  natural  gas  liquid 
products,  or  both  [i.e.,  a  domestic  gas 
plant).  A  refiner  includes  any  owner  of 
petroleum  products  that  contracts  to 
have  those  products  refined  and 
subsequently  sells  the  refined  products 
to  resellers  or  ultimate  consumers.  See 
the  Department  of  Energy  Petroleum 
Supply  Annual  (DOE/EIA-0340)  for  an 
annual  listing  of  refiners. 

(11)  Removal,  (i)  The  terms  "removed" 
or  "removal"  include  any  physical 
transfer  of  gasoline  from  a  refinery, 
manufacturing  plant,  customs  custody, 
terminal,  pipeline,  marine  vessel  [i.e., 
barge  or  tanker),  or  any  receptacle  that 
stores  gasoline. 

(ii)  The  use  of  gasoline  by  a  refiner, 
importer,  terminal  operator, 
throughputter,  blender,  or  compounder 
that  refined,  imported,  stored,  blended, 
or  compounded  the  gasoline,  other  than 
in  the  production  of  gasoline  or  of 
special  fuels  referred  to  in  section  4041 
[i.e..  other  than  as  component  material 
in  the  manufacture  or  production  of 
gasoline  or  special  fuels),  constitutes 
removal  by  such  person.  However,  an 
indemnification  in  kind  for  gasoline  lost 
in  transit  made  by  a  pipeline  common 
carrier  that  is  a  refiner,  importer, 
terminal  operator,  throughputter, 
compounder,  or  blender  is  not  a  removal 
or  use  of  gasoline  for  purposes  of  the  tax 
imposed  by  section  4081,  provided  the 
gasoline  lost  is  or  will  be  taxed  under 
section  4081.  For  circumstances  under 
which  gasoline  may  be  used  tax-free  as 
a  material  in  the  manufacture  of  any 
other  article,  see  section  4218(a)  and 
§  48.421&-l(b)(4). 

(12)  Sale.  A  sale  is  any  transfer  of  title 
to  gasoline  or  the  substantial  incidents 
of  ownership  in  gasoline  for 
consideration  (including  money, 
services,  and  other  gasoline). 

(13)  Taxpayer  [i]  The  term  "taxpayer" 
includes  any  refiner,  importer,  terminal 
operator,  blender,  compounder,  or 
throughputter  of  gasoline. 

(ii)  Taxpayers  are  required  to  register, 
post  bond,  and  provide  certain 
information  under  section  4101, 
§  48.4101-1,  and  paragraph  (f)(2)  of  this 
section. 

(14)  Terminal.  A  terminal  is  a  storage 
and  distribution  facility  for  gasoline, 
supplied  by  pipeline  or  marine  vessel, 
that  has  the  capacity  to  hold  a  bulk 
transfer  of  gasoline. 

(15)  Terminal  operator.  A  terminal 
operator  is  any  person  that  owns, 
operates,  or  otherwise  controls  a 
terminal,  and  does  not  use  a  substantial 


portion  of  the  gasoline  that  is 
transferred  through  or  stored  in  the 
terminal  for  its  own  use  [i.e.,  for  its  own 
consumption  or  in  the  manufacture  of 
products  other  than  motor  fuel).  A 
terminal  operator  may  own  the  gasoline 
that  is  transferred  through  or  stored  in 
the  terminal.  Notwithstanding  the 
second  clause  of  the  first  sentence  of 
this  paragraph,  an  industrial  user  may 
register  as  a  terminal  operator  to 
purchase  gasoline  blend  stocks  or 
additives  in  bulk  quantities  tax-free.  See 
§§  48.4081-l(a)(l)  and  48.4101-l(a)(l). 

(16)  Throughputter  A  throughputter  is 
any  person  that:  (i)  Receives  transfers  of 
gasoline  from  refiners,  importers, 
terminal  operators,  or  other 
throughputters,  (ii)  stores  the  gasoline  in 
a  terminal,  and  (iii)  owns  the  gasoline  or 
holds  the  inventory  position  to  the 
gasoline  (as  reflected  on  the  records  of 
the  terminal  operator)  at  the  time  of 
removal  or  sale  from  a  terminal. 

(f)  Reporting — (1)  Filing  requirements. 
Liability  for  tax  imposed  under  section 
4081  must  be  reported  on  Form  720 
(Quarterly  Federal  Excise  Tax  Return), 
in  accordance  with  the  instructions  for 
Form  720  and  the  applicable 
regulations. 

(2)  Recordkeeping  requirements,  (i) 
Every  persons  that  is  registered  or 
required  to  register  under  section  4101 
and  §  48.4101-1  must  maintain  adequate 
records  of  all  gasoline  it  purchases, 
sells,  or  removes.  For  each  purchase, 
sale,  or  removal  of  gasoline  (including 
blend  stocks  and  additives),  the  record 
must  include:  The  volume  of  gasoline, 
the  type(s)  of  gasoline,  the  date  of  the 
transaction,  the  name  and  status  of  each 
person  involved  [e.g.,  X  Corporation  as 
seller  and  A  Proprietor  as  purchaser,  or 
Y  Company  as  transferor  and  Z 
Company  as  transferee),  and  whether 
the  sale  or  removal  is  taxable.  Terminal 
operators  are  also  required  to  maintain 
in  their  records  the  quantifies,  types, 
dates,  purchases,  removals,  sales,  and 
names  applicable  to  inventory  positions 
of  gasoline  held  in  their  terminals. 

(ii)  Any  taxpayer  that  claims  a  credit 
or  refund  of  tax  imposed  under  section 
4081  must  maintain  adequate  records  to 
support  the  credit  or  refund. 

(iii)  All  records  required  by  this   ■ 
paragraph  (f)(2)  shall  be  kept  at  the 
principal  place  of  business  of  the  person 
required  to  maintain  the  records.  The 
records  shall  at  all  times  be  available 
for  inspection  by  internal  revenue 
agents  and  officers.  Records  required  by 
this  section  shall  be  maintained  for  a 
period  of  at  least  three  years  after  either 
(A)  the  date  the  tax  becomes  due  or  is 
paid  (whichever  is  later),  or  (B)  the  last 
date  prescribed  for  the  filing  of  the  claim 
for  credit  or  payment,  as  applicable. 


(g)  Floor  stocks  tax — (1)  Scope  of  floor 
stocks  tax  on  gasoline.  A  floor  stocks 
tax  under  section  1703  of  the  Tax 
Reform  Act  of  1986  is  imposed  on 
gasoline  that,  at  the  first  moment  of 
January  1, 1988,  is  held  by  a  dealer  for 
sale,  and  with  respect  to  which  no  tax 
has  been  imposed  under  section  4081  of 
the  Internal  Revenue  Code  of  1954. 

(2)  Application  of  the  floor  stocks  tax 
on  gasoline.  In  general,  the  floor  stocks 
tax  on  gasoline  is  computed  at  the  rate 
specified  in  section  1703(f)  of  the  Tax 
Reform  Act  of  1986. 

(3)  Definitions.  For  purposes  of  this 
paragraph  (g) — (i)  Gasoline.  The  term 
"gasoline"  generally  has  the  meaning 
prescribed  in  section  4082(a)  and 
paragraph  (e)(4)  of  this  section. 
However,  in  determining  the  amount  of 
gasoline  held  on  January  1, 1988,  the 
dealer  may  exclude  the  amount  of 
gasoline  in  dead  storage. 

(ii)  Dead  storage.  "Dead  storage"  is 
the  amount  of  gasoline  that  will  not  be 
pumped  out  of  a  storage  tank  because 
the  gasoline  is  below  the  mouth  of  the 
draw  pipe.  For  this  purpose,  a  dealer 
may  assume  that  the  amount  of  gasoline 
in  dead  storage  is  200  gallons  for  a  tank 
with  a  capacity  of  less  than  10.000 
gallons  and  400  gallons  for  a  tank  with  a 
capacity  of  10,000  gallons  or  more.  In  the 
alternative,  a  dealer  may  compute  the 
amount  of  gasoline  in  dead  storage  by 
using  the  manufacturer's  conversion 
table  for  the  tank  and  the  number  of 
inches  between  the  bottom  of  the  tank 
and  the  mouth  of  the  draw  pipe.  If  the 
dealer  uses  the  conversion  table  method 
to  compute  the  amount  of  gasoline  in 
dead  storage,  the  distance  between  the 
bottom  of  the  tank  and  the  mouth  of  the 
draw  pipe  will  be  assumed  to  be  6 
inches,  unless  the  dealer  establishes 
otherwise. 

(iii)  Dealer.  The  term  "dealer"  means 
a  wholesaler,  jobber,  distributor,  or 
retailer.  The  tax  imposed  by  section 
1703(f)  of  the  Tax  Reform  Act  of  1986 
and  this  paragraph  (g)  applies  to 
gasoline  held  by  a  dealer  who  is  also  the 
refiner,  importer,  terminal  operator, 
throughputter,  blender,  or  compounder 
of  the  gasoline  to  the  extent  the  gasoline 
so  held  was  not  taxed  under  section 
4081  of  the  Internal  Revenue  Code  of 
1954,  but  would  have  been  subject  to  tax 
pursuant  to  section  4081  of  the  Internal 
Revenue  Code  of  1986  and  paragraph  (a) 
of  this  section  at  any  Ume  before 
January  1. 1988  (but  for  the  effective 
date).  However,  the  floor  stocks  tax  on 
gasoline  does  not  apply  to  gasoline  held 
by  any  person  for  that  person's  own  use 
rather  than  for  sale. 

(iv)  Held  by  a  dealer  Gasoline  is 
regarded  as  held  by  a  dealer  if  title  to 


44146         Federal  Register  /  Vol.  52.  No.  222  /  Wednesday.  November  18.  1987  /  Proposed  Rules 


Fedtal  Bagwter  /  Voia35.'^a;3a2  /  Wednwday.  NwmnberlB.  1067  /  Proposed  Rules 


44147 


the  gasoline  has  passed  to  the  dealer 
(whether  or  not  delivery  to  the  dealer 
has  been  made),  and  if,  for  purposes  of 
consumption,  title  to  the  gasoline  or 
possession  or  right  to  possession  thereof 
has  not  at  any  time  been  transferred 
prior  to  January  1, 1988,  to  any  person 
other  than  a  dealer.  The  determination 
as  to  the  time  title  passes  or  possession 
is  obtained  for  purposes  of  consumption 
shall  be  made  under  appUcable  local 
law. 

(4)  Inventory.  Every  dealer  liable  for 
the  floor  stocks  tax  on  gasoline  shall 
prepare  an  inventory  of  gasoline  held  for 
sale  at  the  fir$t  moment  of  January  1. 
1988.  Dealers  holding  gasoline  subject  to 
the  tax  at  more  than  one  location  shall 
prepare  a  separate  inventory,  in 
duplicate,  for  each  such  location.  One 
copy  of  the  separate  inventory  shall  be 
retained  at  the  location  and  one  copy 
shall  be  kept  at  the  principal  place  of 
business  of  the  dealer.  Each  inventory 
shall  show  the  name  of  the  dealer,  the 
location  of  the  particular  premises  for 
which  the  inventory  is  made,  the 
address  shown  on  the  dealer's  tax 
return,  and  the  total  number  of  gallons 
of  gasoline  held  at  the  particular 
location  that  are  subject  to  the  floor 
stocks  tax  on  gasoline.  The  inventory 
shall  not  be  filed  with  the  return  but 
shall  be  retained  by  the  taxpayer. 

(5)  Requirements  with  respect  to 
return — (i)  Form.  Every  person  liable  for 
the  floor  stocks  tax  on  gasoline  shall 
make  a  return  of  the  tax  on  Form  720. 

(ii)  Time  and  place  for  filing  return. 
The  return  shall  be  filed  with  the 
Ser\'ice  Center  indicated  by  the 
instructions  for  the  Form  720.  In  the  case 
of  a  dealer  not  otherwise  required  to  file 
Form  720,  the  return  must  be  filed  before 
February  16, 1988,  and  must  be  marked 
"FINAL".  If  liability  is  subsequently 
incurred  by  such  dealer  during  the 
quarter  ending  March  31. 1988,  so  that  a 
second  Form  720  is  required  to  be  filed 
for  that  quarter,  the  dealer  must  mark 
the  r;econd  Form  720  "AMENDED".  In 
the  case  of  all  other  dealers,  the  return 
reflecting  the  floor  stocks  tax  must  be 
filed  on  or  before  the  date  prescribed  by 
the  instructions  for  the  Form  720  for  the 
quarter  ending  March  31, 1988.  For 
provisions  relating  to  timely  filing  and 
paying,  see  sections  7502  and  7503.  For 
provisions  relating  to  additions  to  the 
tax  in  case  of  failure  to  file  a  return 
within  the  prescribed  time,  see  section 
6651  and  §  301.6651. 

(lii)  Time  and  place  for  paying  ta)f. 
The  tax  is  due  and  payable  without 
assessment  or  notice,  before  February 
16, 1966.  If  a  dealer  is  not  required  to 
make  a  deposit  of  any  tax  under  chapter 
31  or  chapter  32  of  the  Code  using  a 
Federal  Tax  Deposit  Coupon  for  the 


quarter  ending  March  31, 1988,  the 
dealer  shall  pay  the  tax  by  check  or 
money  order.  Such  check  or  money 
order  must  reflect  the  dealer's  taxpayer 
identification  number,  and  either  "Form 
720  First  Quarter  1988.  Floor  Stocks  Tax 
on  Gasoline,  IRS  No.  65"  for  gasoline  in 
general,  or  "Form  720  First  Quarter  1988, 
Floor  Stocks  Tax  on  Gasoline,  IRS  No. 
67"  for  gasoline  described  in  section 
4081(c)(1)  (relating  to  gasoline  mixed 
with  alcohol).  The  check  or  money  order 
must  be  sent,  together  with  the  Form   • 
720.  to  the  Service  Center  indicated  by 
the  instructions  for  the  Form  720.  AH 
other  dealers  shall  pay  the  tax  by 
making  a  deposit  of  the  tax,  together 
with  a  Federal  Tax  Deposit  Coupon 
before  February  16, 1988.  at  an 
authorized  depositary  or  the  Federal 
Reserve  Bank  serving  the  dealer's  area. 
For  provisions  relating  to  interest  on 
underpayments,  additions  to  tax,  and 
penalties,  see  the  applicable  sections  of 
part  301  of  this  chapter  (Regulations  on 
Procedure  and  Administration). 

(6)  Credit  or  refund.  Any  person  who 
has  paid  a  floor  stocks  tax  on  gasoline 
may  be  entitled,  subject  to  the 
provisions  of  section  6416  and 

§  301.6402-2,  to  a  credit  or  refund  of  the 
tax  for  any  of  the  reasons  specified  in 
section  6416.  Thus,  credit  or  refund  may 
be  claimed  for  any  of  the  purposes 
specified  in  section  6416(b)(2)(AHD) 
and  (F),  relating  to — 

(i)  Exportation, 

(ii)  Supplies  for  vessels  or  aircraft, 

(iii)  Exclusive  use  of  a  state  or  local 
government, 

(iv)  Exclusive  use  of  a  nonprofit 
educational  organization,  or 

(v)  Use  of  gasoline  in  the  production 
of  special  fuels. 

Claims  for  refund  under  this  section  are 
to  be  filed  on  Form  843.  Any  person 
entitled  to  claim  a  refund  of  tax  under 
this  section  may,  in  lieu  of  claiming  a 
refund,  claim  a  credit  for  the  tax  on  any 
return  of  tax  under  chapter  32  that  the 
person  subsequently  files. 

(7)  Records.  Every  person  liable  for 
the  floor  stocks  tax  on  gasoline  must 
maintain — 

(i)  Records  of  the  separate  inventories 
required  by  paragraph  (g)(4)  of  this 
section, 

(ii)  A  duplicate  copy  of  the  return, 
together  with  other  relevant  papers  and 
material,  and 

(iii)  A  complete  and  detailed  record 
with  respect  to  any  claim  of  refund  or 
credit  of  the  tax. 

All  records  required  by  this  paragraph 
(g)(7)  shall  be  kept  at  the  principal  place 
of  business  of  the  person  required  to 
maintain  the  records.  The  records  shall 
at  all  times  be  available  for  inspection 


by  internal  revenue  agents  and  officers. 
Records  required  by  paragraphs  (g)(7)(i) 
and  (ii)  of  this  section  shall  be 
maintained  for  a  period  of  at  least  three 
years  after  the  date  the  tax  becomes  due 
or  the  date  the  tax  is  paid,  whichever  is 
later.  Records  required  by  paragraph 
(g)(7)(iii)  of  this  section  (including  any 
record  required  by  paragraph  (g)(7)(i]  or 
(ii)  of  this  section  that  relates  to  a  claim) 
sl^ll  be  maintained  for  a  period  of  at 
lelast  three  years  after  the  last  day 
prescribed  for  the  filing  of  the  claim  for 
credit  or  payment. 

(h)  Effective  date.  The  tax  imposed  by 
section  4081  is  effective  with  respect  to 
any  removal  or  sale  of  gasoline  (as  those 
terms  are  defined  in  section  4082  and 
paragraph  (e)  of  this  section)  after 
December  31, 1987. 

Par.  3.  Section  48.4101-1  is  revised  to 
read  as  set  forth  below: 

§  48.4101-1    Registratkm  and  bofid. 

(a)  Requirement — (1)  In  general.  Every 
taxpayer  shall,  before  incurring  any 
liability  for  tax  with  respect  to  gasoline 
under  section  4061.  make  application  for 
registry  and  give  a  bond  in  accordance 
with  the  provisions  of  paragraphs  (b) 
and  (c)  of  this  section.  Upon  approval  of 
the  appUcation  and  acceptance  of  the 
bond,  the  applicant  will  be  furnished  a 
Certificate  of  Registry  bearing  the 
applicant's  registration  number.  The 
certificate  may  not  be  transferred  from 
one  person  to  another.  If  there  are 
changes  in  circumstances  that  cause 
information  contained  in  the  application 
for  registry  to  be  incorrect,  the  applicant 
must  submit  an  updated  statement 
containing  the  new  information.  See 
paragraph  (b)(3)  of  this  section.  A  new 
application  for  registry  must  be  made, 
and  the  bond  requirements  met,  if  there 
is  a  substantial  change  in  the  ownership 
or  management  of  a  person  that  holds  a 
Certificate  of  Registry.  If  the  amount  of 
the  bond  would  be  different  after 
recalculation  for  any  quarter,  then  the 
taxpayer  may  have  to  give  a 
strengthening  or  superseding  bond.  See 
paragraph  (e)(2)(iii)  of  this  section.  See 
section  7272  for  the  imposition  of  a  civil 
penalty  for  failure  to  register.  Failure  to 
meet  the  requirements  of  this  section 
may  result  in  revocation  of  a  taxpayer's 
registration.  See  section  7232  for 
provisions  relating  to  the  imposition  of 
criminal  penalties  for:  Failure  to  register 
and  give  bond  as  required  by  section 
4101,  false  representation  as  a  person  so 
registered  and  bonded,  or  willfully 
making  any  false  statement  in  an 
application  for  registry  under  section 
4101.  An  industrial  user  of  gasoline 
blend  stocks  or  additives  may  purchase 
bulk  quantities  of  such  products  tax- 


free,  provided  the  industrial  user  applies 
for  registry  as  a  terminal  operator  in 
accordance  with  the  provisioas  of 
paragraph  (b)  of  this  section  and  gives  a 
bond  in  accordance  with  the  provisions 
of  paragraph  (c)  of  this  section.  See 
sections  4081  and  4082  and  the 
regulatiaiM  thereonder  for  defioittons  of 
taxpayer  and  indusbial  user. 

(2)  Revocation  of  prior  registration,  (i) 
All  CertificateB  of  Registry  ^orm  637) 
issued  prim  to  Janaary  1. 1888  (pursuant 
to  section  4101,  prior  to  its  «Bwindment 
by  the  Tax  Refonn  Act  of  1886).  are 
revoked  as  of  the  close  of  buatnees  on 
December  31, 1987.  All  taxpayers  (as 
defined  in  S  48.40ei-l(eni2))  subfect  (o 
the  registratioa  leqoirementt  of  this 
section  must  hold  a  Certificate  of 
Registry  (Fonn  637)  that  is  effective  after 
December  31, 1967,  and  that  is 
applicable  to  sections  4061  and  4101,  as 
amended  by  the  Tax  Refonn  Act  of  1986, 
Taxpayers  imder  prior  law,  sudi  as 
producers  or  importers  of  gasoline,  that 
made  application  for  registry  under 
corresponding  provisions  of  prior 
regulations,  ot  hold  a  Certificate  of 
Registry  in  effect  under  prior 
regulations,  are  required  to  reapply  for 
registry  under  this  section. 
Reapplication  for  registry  must  be  made 
in  writing  at  the  time,  in  the  form,  and  in 
sudi  manner  as  prescribed  in  this 
section. 

(ii)  A  Certificate  of  Registry  (Form 
637)  may  be  revoked  at  any  time  by  the 
district  director  in  a  case  where  the 
district  director  deems  it  necessary  in 
order  to  ensure  the  collection  of  the  tax 
imposed  by  section  4061. 

(b)  Application  for  registry— {I)  In 
general.  Application  for  registry 
required  under  paragraph  (a)  of  diis 
section  must  be  prepared  on  Form  637  in 
accordance  with  the  instructions  and 
applicable  regulations.  The  application 
must  include  a  statement  as  to  whether 
the  applicant  is  a  refiner,  importer, 
terminal  operator,  blender,  compounder, 
throughputter.  or  industrial  user  of 
gasoline.  In  addition,  the  application 
must  include  a  statement  setting  forth  in 
detail — 

(i)  A  description  of  the  equipment  and 
facilities,  if  any,  maintained  for  the 
production  of  gasoline. 

(ii)  A  description  of  the  e<]uipment 
and  methods  actually  employed  in  the 
production  of  gasoline, 

(iii)  The  ingredients  or  materials 
utilized, 

(iv)  The  percentage  that  the  sales  (if 
any)  of  gasoline  orgasohol  produced  by 
the  applicant,  is  expected  to  bear  to 
total  sales  of  gasoline  of  gasohol  by  the 
applicant, 

(v)  A  description  of  any  storage 
facilities  used. 


(vi)  A  description  of  any  equipment  or 
facilities  used  for  die  transfer  of 
gasoline. 

(vii)  The  percentage  that  the  bulk 
sales  or  transfers  of  gasoline  (including 
blend  stocks  and  additives),  if  any,  is 
expected  to  bear  to  total  sales  or 
transfers  of  gasoline, 

(viii)  The  names  and  addresses  of  all 
persons  (if  any)  that  wiU  be  used  by  the 
applicant  as  agents  or  brokers  in  the 
selhng  of  gasoline, 

(ix)  The  name  and  address  of  any 
person  for  whom  gasoline  will  be 
purchased  or  imported  by  the  applicant 
{i.e.,  the  beneficial  owner), 

(x)  If  the  applicant  is  an  industrial 
user  of  gasoline,  the  amount  of  gasoline 
blend  stocks  or  additives  expected  to  be 
used  in  the  manufacture  of  products 
other  than  motor  fiiel.  and  the 
percentage  of  the  gasoline  blend  stocks 
or  additives  die  applicant  expects  to 
receive  by  bulk  transfer,  and 

(xi)  Evidence  of  financial 
responsibility. 

(2)  Financial  responsibility.  Financial 
responsibility  will  be  determined  by  the 
Commissioner  based  on  all  the  facts  and 
circumstances.  For  example,  the 
applicant  may  be  required  to  provide: 

(i)  Financial  statements  (generally,  an 
income  statement,  balance  sheet,  and 
other  appropriate  information)  that 
reflect  financial  solvency;  and 

(ii)  Evidence  of  general  compliance 
with  the  provisions  of  the  Internal 
Revenue  Code  [i.e.,  no  additions  to  tax 
or  penalties  assessed  under  26  U.S.C. 
chapter  68J. 

(3)  Updated  registration  information. 
If  changes  in  circtmstances  cause 
information  contained  in  an  application 
for  registry  to  be  incorrect,  the  applicant 
is  required  to  submit  an  updated 
statement  to  the  appropriate  district 
director.  The  updated  statement  must  be 
submitted  for  each  taxable  year 
(including  any  short  taxable  year)  in 
which  there  is  a  change  in  any  of  the 
information  submitted  to  the  district 
director  for  registration  under  this 
paragraph.  The  updated  statement  must 
contain  the  current  information 
pertaining  to  the  requirements  of  this 
paragraph,  along  with  the  applicant's 
name  and  taxpayer  identification 
number.  The  updated  statement  is  due 
by  the  last  day  of  the  second  month 
following  the  appUcable  taxable  year, 

(4)  Form  of  application.  The 
application  for  registry  must  be  signed 
by  the  individual  if  the  applicant  is  an 
individual;  the  president,  vice  president, 
or  other  principal  officer,  if  the  applicant 
is  a  corporation;  a  responsible  and  duly 
authorized  member  or  officer  having 
knowledge  of  its  affairs,  if  the  applicant 
is  a  partnership  or  other  unincorporated 


oiganixation;  or  the  fiduciary,  if  the 
appKcant  ie  a  trust  or  estate.  The 
application  must  be  filed  with  the 
district  director  for  the  district  in  which 
the  applicant  has  its  principal  office  or 
place  of  business.  If  the  principal  office 
or  place  of  business  of  a  taxpayer  is 
relocated  in  a  different  district,  such 
taxpayer  must  immediately  provide 
written  notification  of  the  relocation  to 
the  district  director  for  the  district 
where  the  taxpayer  is  registered.  A  copy 
of  the  notification  must  also  be  sent  by 
the  taxpayer  to  the  district  director  for 
the  district  where  the  principal  office  or 
place  of  business  is  relocated.  Failure  to 
provide  such  notification  to  the 
respective  district  directors  may  result 
in  revocation  of  a  taxpayer's  Certificate 
of  Registry.  Copies  of  Form  637  may  be 
obtained  from  any  district  director. 

(c)  Bond—{l)  In  general.  The  bond 
required  under  paragraph  (a)  of  this 
section  must  be  executed  on  Form  928  in 
accordance  with  the  instructions  and 
applicable  regulations.  Copies  of  Form 
928  may  be  obtained  from  any  district 
director.  See  paragraphs  (a)  and  (b)  of 
this  section  for  requirements  necessary 
to  complete  application  for  registry.  The 
bond  will  be  conditioned  on  the 
following  factors: 

(i)  The  principal  may  not  engage  in 
any  attempt,  alone  or  in  collusion  with 
others,  to  defraud  the  United  States  of 
any  tax  under  section  4081, 

(ii)  The  principal  will  render  truly  and 
completely  all  returns,  statements, 
records,  and  inventories  required  by  law 
or  regulations  in  respect  of  the  tax  under 
section  4081  and  will  pay  any  liability 
for  tax,  and 

(iii)  The  principal  will  comply  with  all 
requirements  of  law  and  regulations 
with  respect  to  the  tax  under  section 
4081. 

(2)  Amount  of  bond.  Generally,  the 
amount  of  the  bond  will  be  equal  to  the 
amount  of  (ax  under  section  4081  for 
which  the  principal  will  be  expected  to 
incur  liability  during  an  average  3-month 
period  (as  determined  by  the  district 
director),  computed  at  the  rate  of  tax  in 
effect  at  the  time  the  bond  is  given.  In 
the  case  of  a  terminal  operator,  the 
amount  of  the  bond  will  be  equal  to  the 
amount  of  tax  that  would  be  imposed 
under  section  4081  on  the  expected 
volume  of  gasoline  that  will  flow 
through  the  terminal  operator's 
equipment  or  facility  (as  if  the  terminal 
operator  were  the  owner  of  all  such 
gasoline)  during  an  average  3-month 
period  (as  determined  by  the  district 
director),  computed  at  the  rate  of  tax  in 
effect  at  the  time  the  bond  is  given.  In  all 
cases — 
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(i)  Where  the  approximate  amount  of 
tax  so  calculated  is  not  an  even  multiple 
of  $100.  the  amount  of  the  bond  will  be 
increased  to  the  next  higher  multiple  of 
$100.  For  example,  if  the  approximate 
amount  of  tax  liability  to  be  incurred 
during  the  3-month  period  is  calculated 
at  $3,333.33.  the  amount  of  the  bond  is 
$3,400. 

(ii)  The  amount  of  the  bond  shall  not 
be  less  than  $2,000. 

(iii]  If,  after  the  original  bond  is  given, 
the  amount  of  a  taxpayer's  actual  tax 
liability  (exclusive  of  credits)  for  any 
quarter  under  section  4081  differs  from 
the  amount  of  the  taxpayer's  j 

outstanding  bond  by  more  than  20    I 
percent,  then  the  taxpayer  must  give  a 
strengthening  or  superseding  bond  in 
accordance  with  the  requirements  of 
this  paragraph  (c)  that  reflects  the  actual 
tax  liability.  This  strengthening  or 
superseding  bond  must  be  given  within 
two  weeks  after  the  end  of  the 
applicable  quarter.  A  terminal  operator 
is  similarly  required  to  give  a 
strengthening  or  superseding  bond 
based  on  the  actual  volume  of  gasoline 
flowing  through  its  terminal  during  a 
quarter. 

The  bond  required  under  paragraph  (a) 
of  this  section  must  be  submitted  to  the 
district  director  with  the  application  for 
registry  required  under  paragraph  (a)  of 
this  section.  Such  bond  must  be  signed 
on  behalf  of  the  principal  by  any  person 
designated  under  paragraph  (b]  of  this 
section  as  a  proper  person  to  sign  the 
application  for  registrj'.  Failure  to 
maintain  a  bond  in  an  adequate  and 
current  amount  as  required  by  this 
section  may  result  in  revocation  of  a 
taxpayer's  registration. 

(3)  Cancellation  clause.  The  bond 
required  under  paragraph  (a)  of  this 
section  may  be  accepted  with  a 
cancellation  clause  incorporated  therein. 
The  cancellation  clause  must  provide 
that—  I 

(i)  Any  surety  on  the  bond  may  at  any 
time  give  notice  in  writing  to  the 
principal  and  the  district  director  that 
such  surety  desires  to  be  relieved  of 
liability  under  the  bond  after  a  certain 
date,  which  date  must  be  at  least  60 
days  after  the  receipt  of  notice  by  the 
district  director. 

(ii)  The  rights  of  the  principal  as 
supported  by  the  bond  will  be 
terminated  on  the  date  named  in  the 
notice  (unless  supported  by  another 
bond  or  bonds),  and  the  surety  will  be 
relieved  from  liability  under  the  bond 
for  any  acts  done  wholly  subsequent  to 
the  date  named  in  the  notice,  if  the 
notice  is  not  withdrawn  in  writing  prior 
to  the  date  named  in  the  notice. 
However,  the  surety  will  remain  liable 
for  any  unpaid  tax  liability,  including 


penalties  and  interest,  incurred  by  the 
principal  before  cancellation,  unless  the 
principal  pays  the  tax  and  penalties  and 
interest. 

(iii)  The  notice  may  not  be  given  by  an 
agent  of  the  surety,  unless  it  is 
accompanied  by  power  of  attorney  duly 
executed  by  the  surety  authorizing  the 
agent  to  give  the  notice  or  by  a  verified 
statement  that  the  power  of  attorney  is 
on  nie  with  the  district  director. 

(4)  Changes  in  bond.  After  filing  of  the 
bond  required  under  paragraph  (a)  of 
this  sectioa  no  change  may  be  made  in 
the  terms  thereof  except  with  the 
consent  of  the  surety  or  sureties  and 
subject  to  the  approval  of  the  district 
director.  Any  change,  along  with  the 
surety's  or  sureties'  consent  thereto, 
must  be  shown  on  Form  928.  In  any  case 
where  a  change  is  proposed  in  the  terms 
of  the  bond.  Form  928  must  be  executed 
and  filed  in  the  same  manner  as  that 
prescribed  with  respect  to  the  bond 
itself  and  must  be  accompanied  by 
information  showing  the  registration 
number  of  the  principal. 

(5)  Strengthening  or  superseding  bond. 
A  strengthening  or  superseding  bond 
may  be  required  under  paragraphs  (a) 
and  (c)  of  this  section,  even  if  a  new 
application  for  registry  is  not  required. 
The  district  director  may  require  a 
strengthening  or  superseding  bond  under 
this  section  at  any  time  where  the 
district  director  deems  it  necessary  in 
order  to  ensure  the  collection  of  the  tax 
imposed  by  section  4081. 

(6)  Other  provisions  relating  to  bonds. 
For  general  provisions  relating  to  bonds, 
see  section  7101  and  the  regulations    • 
thereunder. 

(d)  Effective  date.  The  regulations  in 
this  section  are  effective  with  respect  to 
gasoline  removed  or  sold  after 
December  31. 1987. 

§  48.4221-5    [Amended] 

Par.  4.  Paragraph  (d)  of  §  48.4221-5  is 
amended  by  removing  from  the  first 
sentence  the  words  "(such  as  gasoline 
that  is"  and  adding  in  their  place  the 
words  "(such  as  tires  that  are". 

§  48.4221-1    [Amended] 

Par.  5.  Paragraph  (b)(2)  of  §  48.4221-1 
is  amended  by  removing  paragraphs 
(b)(2)  (ix)  and  (x)  and  redesignating 
paragraphs  (b)(2)  (xi)  and  (xii)  as 
paragraphs  (b)(2)(ix)  and  (x) 
respectively. 

§48.4221-2    (Amended) 

Par.  6.  Paragraph  (b)(1)  of  §  48.4221-2 
is  amended  by  removing  paragraph  (b) 
(1)  (iii)  and  replacing  the  ";"  at  the  end 
of  paragraph  (b)(l)(ii)  with  ".". 


§  48.4222(d>-1    [Amended] 

Par.  7.  Paragraph  (e)  and  (f)  of 
§  48.4222(d)-l  are  removed  and 
paragraph  (g)  is  redesignated  as 
paragraph  (e). 

§§48.6421-3,  48.6421-4,  48.6421-5. 
48.6421-6  and  48.6421-7  [Redesignated  as 
§§48.6421-4,  48.6421-5,  48.6421-6, 
48.6421-7  and  48.6421-8  respectively] 

Par.  8.  Sections  48.6421-3.  48.6421-4. 
48.6421-5,  48.6421-6.  and  48.6421-7  are 
redesignated  as  §§  48.6421-4.  48.6421-5. 
48.6421-6,  48.6421-7,  and  48.6421-8, 
respectively. 

§48.6421-0    (Amended] 

Par.  9.  Section  48.6421-0  is  amended 
by  removing  "§  48.6421-4(b)"  and 
adding  in  its  place  "§  48.6421-5(b)". 

§  48.6421-1    [Amended] 

Par.  10.  Section  48.6421-1  is  amended 
as  follows: 

1.  Paragraph  (a)(1)  is  amended  by 
adding  after  the  fourth  sentence  the 
language  "However,  the  credit  or 
payment  under  this  section  does  not 
include  any  amount  attributable  to  the 
Leaking  Underground  Storage  Tank 
Trust  Fund  financing  rate." 

2.  Paragraph  (a)(1)  is  also  amended  by 
removing  from  the  next-to-last  sentence 
"§  48.6421-3"  and  adding  in  its  place 
"§48.6421-4",  and  by  removing  from  the 
last  sentence  "§  48.6421-4"  and  adding 
in  its  place  "§48.6421-5". 

3.  The  first  sentence  of  paragraph  (b) 
is  amended  by  adding  after  "section 
4081"  and  "amount  of  this  tax",  the 
language  "(excluding  the  amount 
attributable  to  the  Leaking  Underground 
Storage  Tank  Trust  Fund  financing 
rate)". 

4.  Paragraph  (b)  is  also  amended  by 
removing  from  the  second  sentence 
"6421(i)"  and  adding  in  its  place 
"6421(j)". 

5.  Paragraph  (c)(3)  is  amended  by 
removing  "6421(c)(2)"  and  adding  in  its 
place  "6421(d)(2)". 

6.  Paragraph  (f)(2)  is  amended  by 
adding  at  the  end  thereof  the  language 
"(For  the  rate  of  payment  allowable,  see 
paragraph  (a)(1)  of  this  section.)". 

§48.6421-2    (Amended! 

Par.  11.  Section  48.6421-2  is  amended 
as  follows: 

1.  Paragraph  (a)  is  amended  by  adding 
after  the  second  sentence  the  language 
"However,  the  credit  or  payment  under 
this  section  does  not  include  any 
amount  attributable  to  the  Leaking 
Underground  Storage  Tank  Trust  Fund 
financing  rate." 

2.  Paragraph  (a)  is  also  amended  by 
removing  from  the  third-to-last  sentence 

'§  48.6421-3"  and  adding  in  its  place 
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"§  48.6421-4",  and  by  removing  from  the 
next-to-la«t  sentence  "§  48.6421-i"  and 
adding  in  its  place  "§  48.6421-5". 

3.  The  first  sentefice  of  paragraph  (b) 
is  amended  by  adding  after  "section 
4081"  and  "amount  of  this  tax",  the 
language  "(excludiog  the  amount 
attributable  to  the  Leaking  Underground 
Storage  Tank  Trust  Fund  financing 
rate)". 

4.  Paragraph  (b)  is  also  amended  by 
removing  from  the  second  sentence 
"6421(i)"  and  adding  in  its  place 
"642l(j)". 

5.  Paragraph  (c)(3)  is  amended  by 
removing  "6421(cJ(2)"  and  adding  in  its 
place  "6421(d)(2)". 

6.  Paragraph  (d)(1)  is  amended  by 
adding  at  the  end  ttiereof  the  language 
"(exduding  the  amount  attributable  to 
the  Leaking  Underground  Stwage  Tank 
Trusk  Fund  financing  rate)". 

7.  Paragraph  (dH2)  is  amended  by 
adding  after  "section  4081"  tiw  language 
"(excluding  tbe  amount  attributable  to 
the  Leaking  Undetgnmnd  Storage  Tank 
Trust  Fund  financing  rate)". 

Par.  12.  A  new  i  «&6421-^  is  added  to 
read  as  follows: 

5  48.6421-3    Credits  or  payments  to 
ultimate  purdtasers  •!  gasoNne  used  for 
certain  exempt  pwpaeea^ 

(a)  In  general.  (1)  If  gasoline  is  sold  to 
any  person  for  any  purpose  described  in 
section  4221(aK2)  (relating  to 
exportation).  (aJ(3J  (lelating  to  vessel  or 
aircraft  supplies),  (aK4)  (relating  to  State 
or  local  government  use),  or  {«}{5) 
(relating  to  nonprofit  educatiooal  use),  a 
credit  or  a  payment  with  respect  to  the 
gasoline  skall  be  allowed  or  made  to  the 
ultimate  purchaser  of  the  gasoline.  See 
paragraph  (b)  of  this  sectioa  for  the 
circumstances  under  which  the  credit 
will  be  allowed.  See  paragraph  (c)  of 
this  section  for  the  drcumstances  under 
which  the  pajmient  will  be  made.  The 
credit  or  payment  under  this  section 
shall  be  an  amount  equal  to  the  product 
of  the  number  of  gallons  of  gasoline 
purchased  multiplied  by  the  rale  at 
which  tax  was  impused  on  the  gasoline 
by  section  4081.  However,  the  credit  or 
payment  allowed  or  made  under  this 
section  does  not  include  any  amount 
attributable  to  the  Leaking  Undeiground 
Storage  Tank  Trust  Fund  financing  rate. 
See  section  34(a)  relating  to  credit  for 
certain  uses  of  gasoline  and  special 
fuels.  See  S  48.6421-4  for  the  time  within 
which  a  claim  for  credit  or  payment 
must  be  made  under  this  section.  See 
section  4082(a)  and  {  48.4081-l{e)(4)  for 
the  meaning  of  "gasoline".  See  section 
422l(a]  and  the  regulations  thereunder 
for  other  related  definitions. 

(2)  No  interest  shall  be  paid  on  any 
payment  allowed  under  paragrpah  (cj  of 


this  section.  How«v«r,  interest  may  be 
paid  on  an  overpayment  (as  defined  by 
section  6401)  arising  from  a  credit 
allowed  under  paragraph  (b)  of  this 
section. 

(b)  Allofunnce  ofincowe  tax  credit. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  repayment  under  (his 
section  of  the  tax  paid  under  section 
4081  (excluding  the  amount  attributable 
to  the  Leaking  Underground  Storage 
Tank  Trust  Fund  financing  rate)  for 
gasoline  purchased  for  any  purpose 
described  in  section  4221(a)(2),  (3),  (4), 
or  (5)  by  a  person  subject  to  income  tax 
may  be  obtained  only  by  claiming  a 
credit  for  the  amount  of  this  tax 
(excluding  the  amount  attributable  to 
the  Leaking  Undeigrouad  Storage  Tank 
Trust  Fund  financing  rate)  against  the 
tax  imposed  by  subtitle  A  of  the  Code. 
The  amount  of  the  credit  shall  be  an 
amount  equal  to  the  payment  which 
would  be  mede  undo-  section  6421  with 
respect  to  gasoline  purchased  during  the 
taxable  year  for  any  purpose  described 
in  section  4221(a)(2).  (3).  (4).  or  (5),  if 
section  6421(j)  and  paragraph  (c)  of  this 
section  did  not  apply.  See  section 
34(a)(2). 

(c)  Allowance  of  payment.  Payments 
in  respect  of  gasoline  upon  whidi  tax 
was  paid  under  section  4081  that  is  sold 
to  any  person  for  any  purpose  described 
in  section  4221(aK2),  (3).  (4).  or  (5)  shall 
be  made  only  to — 

(1)  The  United  States  or  any  agency  or 
instrumentality  thereof. «  State,  a 
political  subdivision  of  a  State,  an 
agency  or  instrumentality  of  one  or  more 
States  or  political  subdivisions  of  a 
Slate,  or  the  District  of  Columbia. 

(2)  An  organization  which  is  exempt 
from  tax  under  section  501(a)  and  is  not 
required  to  make  a  return  of  the  income 
tax  imposed  under  subtitle  A  for  its 
taxable  year,  or 

(3)  A  person  described  In  section 
6421(d)(2)  to  whom  $1,000  or  more  is 
payable  (without  regard  to  paragraph  (b) 
of  this  section)  under  this  section  vnth 
respect  to  gasoline  purchased  during 
any  of  the  first  three  quarters  of  the 
person's  taxable  year. 

(d)  Supporting  evidence  required. 
Each  claim  under  this  section  for  credit 
or  payment  must  include  a  statement 
showing — 

(1)  The  total  number  of  gallons  of 
gasoline  purchased  during  the  period 
covered  by  the  claim  for  any  purpose 
described  in  section  4221(a)(2),  (3),  (4). 
or  (5),  multiplied  by  the  rate  at  which 
tax  was  imposed  on  the  gasoline  by 
section  4081  (excluding  the  amount 
attributable  to  the  Leaking  Underground 
Storage  Tank  Trust  Fund  financing  rate). 


(2)  The  purpose  or  purposes  for  which 
the  gasoline  was  purchased  and  the 
amount  purchased  for  each  purpose,  and 

(3)  If  e  claim  on  Form  843  is  being 
filed,  the  internal  revenue  district  or 
service  center  with  which  the  claimant 
last  filed  an  income  tax  return  (if  any). 

Par.  13.  Newly  redesignated  (  48.6421- 

4  is  amended  as  follows: 

1.  Paragraphs  (a)  and  (bHl)(ii)  are 
revised  to  read  as  set  forth  below. 

2.  Paragraph  (b)(2)  is  amended  by 
removing  the  first  sentence  and  adding 
in  its  place  a  new  sentence  to  read  as 
set  forth  below. 

3.  Paragraph  (c)  is  amended  by 
removing  "§  48.6421-1  or  S  48.5421-2" 
and  adding  in  its  place  "S  48.6421-1, 

5  48.6421-2,  or  §  48.6421-3".  and  by 
removing  the  word  "used". 

4.  Paragraph  (d)(2)  is  amended  by 
removing  from  the  last  sentence 

"5  4«.6421-l(c)  or  i  4e.6421-2(c)."  and 
adding  in  its  place  "5  48.6421-l(c), 
S  48.6421-2(c),  or  §  48.6421-3(c).". 

5.  Paragraph  (d)(3)(i)  is  amended  by 
removing  the  word  "used"  each  place  it 
appears  in  the  first  sentence,  and  adding 
in  its  place  the  words  "used  or 
purchased". 

6.  Paragraph  (e)  is  revised  to  read  as 
set  forth  below. 

§  48.6421-4    nmeforlWngoMmlorcrsdH 
or  payiiiMiL 

(a)  In  general.  A  claim  for  credit  or 
payment  described  in  §  48.6421-1  with 
respect  to  gasoline  used  in  a  quahfied 
business  use  or  as  a  fuel  in  an  aircraft 
(other  than  aircraft  in  noncommercial 
aviation),  {  48.6421-2  with  respect  to 
gasoline  used  either  in  an  intercity  or 
local  bus  while  engaged  in  furnishing 
(for  compensation)  passenger  land 
transportation  available  to  the  general 
public  or  in  school  bus  transportation 
operations,  or  i  48.6421-3  with  respect 
to  gasoline  sold  for  any  purpose 
described  in  section  4221(a)  (2),  (3),  (4), 
or  (5),  shall  cover  only  gasoline  used  or 
sold  during  the  taxable  year.  Similarly, 
when  paragraph  {b)(2j  of  this  section 
applies,  a  claim  for  credit  or  payment 
described  in  I5  48.6421-1,  48.&421-2,  or 
48.6421-3  shall  cover  only  gasoline  used 
or  sold  during  the  calendar  quarter.  For 
example,  under  §§  48.6421-1  and 
48.6421-2,  gasoline  or  hand  at  the  end  of 
a  taxable  year,  or,  if  applicable,  a 
calendar  quarter,  such  as  gasoline  in 
fuel  supply  tanks  of  vehicles  or  in 
storage  tanlcs  or  drums,  must  be 
excluded  from  a  claim  filed  for  the 
taxable  year  or  calendar  quarter,  as  the 
case  may  be.  However,  this  gasoline 
may  be  included  in  a  claim  filed  for  a 
later  taxable  year  or  a  later  calendar 
quarter  under  S  48.6421-1  or  §  48.6421-2 
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if  it  is  used  during  that  later  year  or 
quarter  in  a  qualified  business  use.  as 
hiel  in  an  aircraft  (other  than  aircraft  in 
noncommercial  aviation),  or  in  an 
intercity,  local,  school  bus.  Gasoline 
used  or  sold  during  the  taxable  year  or 
calendar  quarter  may  be  included  in  the 
claim  for  that  period  although  the 
gasoline  was  not  paid  for  at  the  time  the 
claim  is  filed.  For  purposes  of  applying 
this  section,  a  governmental  unit  or 
exempt  organization  described  in 
§  48.6421-l(c).  §  48.6421-2(c).  or 
§  48.6421-3(c)  is  considered  to  have  as 
its  taxable  year  the  calendar  year  or 
fiscal  year  on  the  basis  of  which  it 
regularly  keeps  its  books  (see  §  48.6421- 

5{g)). 

(b)  Time  for  filing-il)  *  *  *         I 

(ii)  A  claim  for  payment  of  a 
governmental  unit  or  exempt 
organization  described  in  §  48.6421-l(c). 
§  48.6421-2(c).  or  §  48.6421-3(c)  must  be 
filed  no  later  than  three  years  following 
the  close  of  its  taxable  year  (see 
§48.6421-5). 

(2)  Quarterly  claims.  A  claim  for 
payment  of  $1,000  or  more  in  respect  of 
gasoline  used  or  purchased  during  any 
of  the  first  three  quarters  of  the  taxable 
year,  filed  under  S  48.6421-l(c)(3)  in 
respect  of  gasoline  used  in  a  qualified 
business  use  or  as  a  fuel  in  an  aircraft 
(other  than  aircraft  used  in 
noncommercial  aviation),  under 
§  48.6421-2(c)(3]  in  respect  of  gasoline 
used  while  engaged  in  furnishing  (for 
compensation)  passenger  land 
transportation  available  to  the  general 
public  or  in  school  bus  operations,  or 
under  {  48.6421-3(c)(3)  in  respect  of 
gasoline  sold  for  any  purpose  described 
in  section  4221(a)  (2).  (3).  (4).  or  (5).  shall 
not  be  allowed  unless  the  claim  is  filed 
on  or  before  the  last  day  of  the  first 
calendar  quarter  following  the  calendar 
quarter  for  which  the  claim  is 
filed.  *  *  • 


(e)  Restrictions  on  claims  for  credit  or 
payment.  Credits  or  payments  are 
allowable  only  in  respect  of  gasoline 
that  was  sold  by  the  refiner  or  importer 
thereof  or  the  terminal  operator, 
throughputter,  blender,  or  compounder, 
in  a  transaction  that  was  subject  to  tax 
under  section  4081.  See  §S  48.6416(a)-3 
and  48.6416(b)(2)-3  (b)(l]  for  conditions 
relating  to  allowance  for  credit  or  refund 
of  tax. 


§48.6421-5    (Amended! 

Par.  14.  Newly  redesignated  S  48.6421- 
5  is  amended  as  follows:  | 

1.  Paragraph  (a)  is  amended  by  ' 
removing  "4082  (b)"  and  adding  in  Its 
place  "4082  (a)". 

2.  Paragraph  (g)  is  amended  by 
removing  from  the  first  sentence 


§  48.6421-l(c)  or  §  48.6421-2(c}"  and 
adding  in  its  place  "§  48.6421-l(c). 
§48.6421-2(0),  §48.6421-3(c)". 

§48.6421-«    [Amended] 

Par.  15.  Newly  redesignated  §  48.6421- 
6  is  amended  as  follows: 

1.  Paragraph  (a)  is  removed,  and 
paragraphs  (b)  and  (c)  are  redesignated 
as  paragraphs  (a)  and  (b).  respectively. 

2.  Redesignated  paragraph  (a)  is 
amended  by  removing  "§  48.6421-1  or 
§  48.6421-2"  and  adding  in  its  place 

"5  48.6421-1.  §  48.6421-2,  or  §  48.6421-3". 

3.  Redesignated  paragraph  (a)  is 
further  amended  by  removing  the 
reference  to  "this  paragraph  (b)"  and 
adding  in  its  place  "this  paragraph  (a)". 

Par,  16.  Newly  redesignated  S  48.6421- 
8  is  amended  as  follows: 

1.  Paragraph  (a)(3)  is  amended  by 
adding  at  the  end  thereof  the  language 
"or  purchased  by  the  claimant  during 
the  period  covered  by  the  claim  for  any 
purpose  described  in  section  4221(a)  (2). 
(3).  (4).  or  (5).". 

2.  The  second  sentence  of  paragraph 
(b)(2)  is  revised  to  read  as  set  forth 
below. 

§  48.6421-8    Records  to  be  kept  In 
sutMtantiation  of  credits  or  payments. 

***** 

(b)  Acceptable  records.  (1)  *  *  * 
(2)  *  •  •  However,  the  records  must 
show  separately  the  number  of  gallons 
of  gasoline  used  for  nonhighway 
purposes,  or  used  in  intercity,  local,  or 
school  buses,  or  purchased  for  any 
purpose  described  in  section  4221(a)  (2), 
(3).  (4).  or  (5).  during  the  period  covered 
by  the  claim. 


§48.6427-1    [Amended] 

Par.  17.  Section  48.6427-1  is  amended 
as  follows: 

1.  Paragraph  (a)(3)(iii)  is  amended  by 
removing  from  the  second  sentence 
"4082(b)"  and  adding  in  its  place 
"4082(a)". 

2.  Paragraph  (a)(3)(iii)  is  also  amended 
by  removing  from  the  last  sentence 

"§  48.6421-4"  and  adding  in  its  place 
"5  48.6421-5". 

3.  Paragraph  (b)  is  amended  by 
removing  from  the  second  sentence 
"6427(i)"  and  adding  in  its  place 
"6427(k)". 

§48.6427-2    [Amended] 

Par.  18.  Section  48.6427-2  is  amended 
as  follows: 

1.  Paragraph  (a)(2)  is  amended  by 
removing  "S  48.6421-4"  and  adding  in  its 
place  "§48.6421-5". 

2.  Paragraph  (b)  is  amended  by 
removing  from  the  next-to-last  sentertce 


"6427(i)"  and  adding  in  its  place 
"6427(k)". 

Par.  19.  Section  48.6427-3  is  amended 
as  follows: 

1.  Paragraph  (a)  is  amended  by 
removing  from  the  last  sentence 

"§  48.6421-4"  and  adding  in  its  place 
"§  48.6421-5". 

2.  Paragraph  (b)(l)(ii)  is  amended  by 
removing  "§  48.6421-4"  and  adding  in  its 
place  "§48.6421-5". 

3.  A  new  paragraph  (f)  is  added  to 
read  as  follows: 

§48.6427-3    [Amended] 

***** 

(f)  Special  rule  for  filing  gasohol 
refund— [1]  In  general.  A  claiip  for 
refund  of  tax  paid  under  section  4081(a) 
(excluding  the  amount  attributable  to 
the  Leaking  Underground  Storage  Tank 
Trrust  Fund  financing  rate)  may  be  filed 
under  section  6427(f)  (relating  to 
gasoline  used  to  produce  certain  alcohol 
fuels)  by  any  blender  of  gasohol  that 
purchases  gasoline  tax-paid  for  any 
period: 

(i)  For  which  $200  or  more  is  payable 
under  section  6427(f),  and 

(ii)  That  is  not  less  than  seven 
calendar  days. 

(2)  Manner  of  filing  claim.  The  claim 
for  refund  to  which  this  section  applies 
must  be  made  on  Form  843  in 
accordance  with  the  instructions 
prescribed  for  the  preparation  of  the 
form.  The  taxpayer  must  attach  to  the 
Form  843  a  statement  that  includes  the 
following  information  regarding  each 
purchase  of  gasoline  and  alcohol  to 
which  the  claim  relates: 

(i)  The  supplier(s)  of  the  gasoline  and 
alcohol, 

(ii)  The  date(s)  of  the  purchases, 

(iii)  The  total  number  of  gallons  of 
gasoline  and  alcohol  purchased,  and 

(iv)  The  total  number  of  gallons  of 
gasohol  blended  by  the  taxpayer. 

(3)  Payment  of  claim.  If  a  claim  filed 
under  this  section  has  not  been  paid 
within  20  days  of  the  date  of  filing  of  the 
claim,  then  the  claim  shall  be  paid  with 
interest  (notwithstanding  section 
6427(f)(1))  from  the  date  of  the  filing  of 
the  claim.  See  section  6621  for  the 
overpayment  rate  and  method  used  to 
calculate  interest  for  purposes  of  this 
paragraph  (f)(2). 

§48.6427-7    [Amended] 

Par.  20.  Paragraph  (g)(1)  of  §  48.6427-7 
is  amended  by  removing  "6427{j)"  and 
adding  in  its  place  "6427(k)". 

Par.  21.  A  new  §  48.6427-8  is  added  to 
read  as  follows: 
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§48.6427-1    Credit  or  refund  for  gasoHne 
t>lend  stocks  or  additives  not  used  for 
producing  gasoline. 

A  credit  or  refund  of  the  gasoline 
excise  tax  imposed  on  gasoline  blend 
stocks  or  additives  under  section  4081 
may  be  claimed  under  section  6427(h)  by 
the  person  that  purchases  gasoline 
blend  stocks  or  additives  tax-paid,  and 
does  not  use  the  blend  stocks  or 
additives  as  gasoline  or  in  the 
production  of  gasoline,  or  sells  the  blend 
stocks  in  drum  quantities  (55  gallons)  or 
less,  or  additives  in  gallon  quantities  or 
less,  for  consumer  nonmotor  fuel  use. 
The  person  claiming  the  credit  or  refund 
must  file  Form  843  (Claim)  or  Form  4136 
(Computation  of  Credit  for  Federal  Tax 
on  Gasoline  and  Special  Fuels)  and 
include  with  such  form  an  attachment 
providing  the  information  specified 
under  §  48.6427-5(a)(l)-{4).  No  interest  is 
payable  on  the  credit  or  refund  amount. 
See  section  4082  and  §§  48.4081-1  (e)  (4), 
(5).  and  (8)  for  the  definitions  of 
gasoline,  gasoline  blend  stocks,  and 
additives.  See  §  48.6427-5  for 
requirements  regarding  the  retention  of 
records  to  substantiate  the  claim  for 
credit  or  refund. 

PART  301— {AMENDED] 

Par.  22.  The  authority  for  Part  301 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805.  *  *  * 

§301.7603-1    [Amended] 

Par.  23,  Paragraphs  (a)  and  (b)  of 
§  301.7603-1  are  amended  by  removing 
"6427(e)(2)"  each  place  it  appears  and 
adding  in  its  place  "6427(j)(2)",  and  by 
removing  "6424(d)(2)."  each  place  it 
appears. 

§301.7604-1    [Amended] 

Par.  24.  Paragraph  (a)  of  §  301.7604-1 
is  amended  by  removing  "6421(f)(2),  or 
7602"  and  adding  in  its  place  "6421(f)(2), 
6427(j)(2),  or  7602". 

§301.7605-1    [Amended] 

Par.  25.  Paragraph  (a)  of  §301.7605-1 
is  amended  by  removing  from  the  first 
sentence  "6421(f)(2),  or  7602"  and  adding 
in  its  place  "6421(f)(2),  6427(j)(2).  or 
7602",  and  by  removing  from  the  last 
sentence  "6420(e)(2)  or  6421(f)(2)"  and 
adding  in  its  place  "6420(e)(2),  6421(f)(2), 
or  6427(j)(2)". 

Lawrence  B.  Gibbe, 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  87-28537  Filed  11-13-87:  4:59  pm) 

BILUNO  CODE  4M0-41-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3291-9] 

Approval  of  ttte  District  of  Columbia 
Stack  Height  Declarations 

agency:  Environmental  Protection 
Agency. 

action:  Notification  of  proposed 
approval  of  Stack  Height  Review 
Declaration  and  opportunity  for  public 
comment. 

summary:  EPA  is  proposing  to  approve 
a  declaration  by  the  District  of 
Columbia  that  the  recent  revision  to 
EPA's  stack  height  regulations  do  not 
require  revisions  to  any  emission 
limitations  in  the  District's  State 
Implementation  Plan  (SIP).  The  intent  of 
this  action  is  to  formally  document  that 
the  District  has  satisfied  its  obligation 
under  section  406  of  the  Clean  Air  Act  to 
review  its  SIP  with  respect  to  EPA's 
revised  stack  height  regulation. 

DATES:  Comments  must  be  received  on 
or  before  December  18, 1987, 

Ai>DRESSES:  Comments  may  be  mailed 
to:  David  L.  Arnold,  Chief,  Delmarva/DC 
Section  {3AM13),  US  EPA,  Region  UI, 
Air  Management  Division,  841  Chestnut 
Building,  Philadelphia,  PA  19107. 
Copies  of  the  submissions  are 
available  for  public  inspection  during 
normal  business  hours  at  the 
Environmental  Protection  Agency's 
address  above  or  at  the  District's  office: 
Dr.  Joseph  K.  Nwude,  Chief,  Air  Quality 
Control  Branch,  Environmental  Control 
division,  5000  Overiook  Ave.,  SW., 
Washington,  DC  20032. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kevin  A.  Magerr,  (3AM13)  at  the 
EPA  Region  III  address  above  or  call 
(215)  597-6863. 

SUPPUEMENTARY  INFORMATION: 

Background 

On  February  8, 1982  (47  FR  5864),  EPA 
promulgated  final  regulations  limiting 
stack  height  credits  and  other  dispersion 
techniques  as  required  by  section  123  of 
the  Clean  Air  Act.  These  regulations 
were  challenged  in  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  by  the 
Sierra  Club  Legal  Defense  Fund,  Inc.,  the 
Natural  Resources  Defense  Council,  Inc., 
and  the  Commonwealth  of  Pennsylvania 
in  Sierra  Club  v.  EPA,  719  F.2d  436  (DC 
Cir.  1983).  On  October  11, 1983,  the 
Court  issued  its  decision  ordering  EPA 
to  reconsider  portions  of  the  stack 
height  regulations,  reversing  certain 
portions  and  upholding  other  portions. 


On  February  28. 1984.  the  electric 
power  industry  filed  a  petition  for  a  writ 
of  certiorari  with  the  U.S.  Supreme 
Court.  On  July  2. 1984.  the  Supreme 
Court  denied  the  petition  [Alabama 
Power  Co.  v.  Sierra  Club  (1984))  and  on 
July  18, 1984,  the  Court  of  Appeals' 
mandate  was  formally  issued, 
implementing  the  Court's  decision  and 
requiring  EPA  to  promulgate  revisions  to 
the  stack  height  regulations  within  six 
months.  The  promulgation  deadline  was 
ultimately  extended  to  June  27. 1985. 
Revisions  to  the  stack  height  regulations 
were  proposed  on  November  9, 1984  (49 
FR  44878),  and  promulgated  on  July  8, 
1985  (50  FR  27892).  The  revisions 
redefine  a  number  of  specific  terms 
including  "excessive  concentrations," 
"dispersion  techniques,"  "nearby."  and 
other  important  concepts,  and  modify 
some  of  the  criteria  for  determining 
Good  Engineering  Practice  (GEP)  stack 
height. 

Pursuant  to  section  406(d)(2)  of  the 
Act.  all  States  were  required  to  (1) 
review  and  revise,  as  necessary,  their 
State  Implementation  Plans  (SIPs)  to 
include  provisions  that  limit  stack  height 
credit  and  dispersion  techniques  in 
accordance  with  the  revised  regulations: 
and  (2)  review  all  existing  emission 
limitations  to  determine  whether  any  of 
these  limitations  have  been  affected  by 
stack  height  credits  above  GEP  or  any 
other  dispersion  techniques.  For  any 
limitations  so  affected.  States  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs.  All  SIP  revisions 
and  revised  emission  limits  were  to  be 
submitted  to  EPA  within  nine  months  of 
promulgation,  as  required  by  section 
406. 

Subsequently,  EPA  issued  detailed 
guidance  on  carrying  out  the  necessary 
reviews.  For  the  review  of  emission 
limitations,  the  State  were  to  prepare 
inventories  of  stacks  greater  than  65 
meters  in  height  and  sources  with 
emissions  of  sulfur  dioxide  (SO2)  in 
excess  of  5,000  tons  per  year.  These 
limits  correspond  to  the  de  minimis  GEP 
stack  height  and  the  de  minimis  SO2 
emission  exemption  from  prohibited 
dispersion  techniques.  These  sources 
were  then  subjected  to  a  detailed  review 
for  conformance  with  the  revised 
regulations. 

The  District's  Submission 

EPA  received  the  District's  inventory 
of  sources  with  stacks  greater  than  65m. 
and/or  that  emit  more  than  5000  tons 
per  year  on  January  6, 1986.  Additional 
Support  material  was  received  from  the 
District  on  January  19, 1987.  The 
District's  submittal  concluded  that 
existing  emission  limitations  have  not 
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been  affected  by  «tadc  height  credits 
above  GEPor  any  other  prohibited 
disperekm  techniques  such  as  merged 
stacks.  The  District's  snbmittal  also 
conclnded  that  no  sources  emitted  more 
than  5000  tons  per  year.  The  findings  for 
each  stadk  are  summarized  in  Table  1. 

The  District  review  {ound  four 
potential  slacks  affected  by  stack  height 
regulatioB.  All  four  stacks  were 
considered  "grand-fathered" '  and 
exempt  froa  any  regulatory  action. 

Table  1.— A  Summary  of  GRANOfATHEREO 
Sources  and  the  District's  Review 


Name  ol  conipany 


SI       BKzAMh's 
Slacksl  and^ 

Potomac      Eleclnc      Power 
Conipafiy  Oanmng  ROWS'- 

Unit  15 

Una  1« 


Documentation 


Engtneering  conolruclion  dia- 
3-11-55 


OraMing  daled  6-68 
Conalnjction  permit  dated  3- 


30-70. 


Public  Participation 

Since  this  action  is  not  considered  a 
revision  to  the  SIP,  the  IHstrict  was  not 
required  to  hold  a  public  hearing. 
However,  since  the  District's  findings 
are  presendy  being  published  in  this 
Notice,  the  pubHc  will  have  an 
opportunity  to  comment  before  EPA 
takes  final  action. 

CondusioD 

EPA  has  reviewed  the  District's 
submission  and  finds  that  the 
documentation  adequately  supports  its 
conclusion  as  expressed  in  Table  1. 
Therefore.  EPA  is  proposing  approval  of 
the  District's  declaration  that  no 
revisions  to  emission  limitations  for 
existing  sources  are  required  under 
EPA's  final  stack  height  regidations  or 
the  terms  of  die  District's  SIP  adopting 
these  stack  height  regulations. 

List  irf  SvlqectBiB  4eCail  Part  52 

Air  poQution  control.  Sulfur  dioxide. 
Reporting  and  recording  requirements. 

AulharitT:  42  U.S.C.  7401-7642. 
Date:  May  11. 1987. 
lames  M.S«l, 

Regional  Administrator.  ' 

Editorial  Note,  lliis  docusient  was  reoeived 
at  the  Office  of  the  Federal  Register 
Novemberia,  1987. 

[FR  Doc.  87-28560  Filed  11-17-87;  8:45  anj 
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■  Crantfafheaed  stacks  are  (lacks  in  existence  on 
or  before  December  31. 1970. 


40CFRftft5S 
tFRL-3291-«l 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGEMCV:  LI.S.  Eoviroamental  Protection 

Agency  (USEPAJ. 

action:  Proposed  rulemaking. 

summary:  USEPA  is  proposing  action  on 
a  revision  to  the  O^o  State 
ImplemenUtion  Plan  (SIP)  for  sulfur 
dioxide  (SO2)  for  the  Ohio  Power 
Muskingum  River  Power  Plant  located  in 
Morgan  and  Washington  Counties.  Tliis 
revision  is  in  the  form  of  an 
Administrative  Order  specifying  that 
stack  gas  sampling  (as  specified  in  40 
CFR  Part  ea  Appendix  A.  Method  6)  is 
the  exclusive  method  for  determining 
compliance  wnth  the  sulfur  dioxide 
emission  limitations  set  forth  in  the  Ohio 
rules  for  Muskingum. 

The  State  submitted  this  revision  in 
order  to  satisfy  USEPA's  requirement  for 
an  approvable,  short-term  compliance 
test  method  appbcable  to  the  State's 
SOz  emission  limitations  for  the 
Muskingum  Plant. 

DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  actions  must  be 
received  by  Deoendier  18. 1987. 
AOORCSSES:  Copies  of  the  ^P  revision 
are  available  at  the  following  addresses 
for  review.  (It  is  recommended  that  yon 
telephone  Defara  Marcantonio.  at  (312) 
886-6088  before  viating  the  Region  V 
office): 

US.  Enviroranental  Protection  Agency. 
Region  V.  Air  and  Radiation  Branch 
(5AR-36^,  230  Son*  Dearborn  Street. 
Chicago.  Illinois  60604 
Ohio  Environmental  Protection  Agency. 
Of&:e  of  Air  PoUntion  Control.  361 
East  Broad  Street.  Columbus.  Ohio 
43216 

Comments  on  this  proposed  rule 
should  be  addressed  to  (please  submit 
an  original  and  five  copies  if  possible): 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Enviroomental  ' 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street.  Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT! 
Debra  Ma3i:antonio.  Air  and  Radiation 
Branch.  Region  V  (5AR-26).  U.S. 
Environmental  Protection  Agency.  230 
Soudi  Dearborn  Street.  Chicago,  Illinois 
60604.  (312)  «8e-6066. 
SUFKEMENTARY 1NFORMATIOIC  On 
September  25. 1984  (49  FR  37644). 
USEPA  proposed  to  approve  revised 
emission  limits  for  die  Ohio  Power 
Muskingum  River  Power  Plant  located  in 
Morgan  and  Washington  Counties  as  a 


revision  to  the  Ohio  State 
Implementation  Plan  (SIPJ  for  sulfur 
dioxide  (SOi). 

On  Novenier  12. 1986.  Ohio 
submitted  an  additional  revision  to  the 
plan.  This  revision  is  in  the  form  of  an 
Adnunistrative  Order  specifying  that 
stack  gas  sampling  (as  specified  in  40 
CFR  Part  «D.  AppenJfix  A.  Mediod  6)  is 
the  exclusive  test  method  for 
determining  compliance  witfi  die  sulfur 
dioxide  emission  limitatiaos  set  forth  in 
Ohio  Administrative  Code  37^-16-90(b) 
(1)  and  (2)  and  3745-lB-M(B)  (1)  and  (2) 
for  die  Ohio  Power  Conqjanjr 
Muskingora  River  Plant  wlikh  USEPA 
proposed  to  approve  on  September  ZS, 
1984.  The  State  of  Ohio  held  a  public 
hearing  on  October  15. 1986  on  this 
order.  The  Administrative  Order 
represents  a  revision  to  the  Ohio  rules 
which  will  remain  effective  »l  the  State 
level  until  a  revised  rule  is  issued  {there 
is  no  expiration  date  contained  in  the 
Order).  Any  reviaicm  to  the  Order  must 
also  be  submitted  to  USEPA  as  a 
revision  to  the  SIP,  and  will  not  become 
effective  at  the  Federal  level  until 
USEPA  takes  final  rulemaking  on  the 
revision. 

USEPA  accepts  a  stack  test  (as 
specified  in  40  CFR  Part  60.  Appendix  A 
Method  6)  as  the  s<rfe  compliance  test 
method  for  the  Muskingum  River  Plant 
"The  current  federally  enforceable 
compihance  test  method  which  was 
promulgated  by  USEPA  in  1976  is  a 
stack  test.  AlUiough  this  revision  from 
the  State  is  identical  to  the  Federal  test 
method,  it  is  only  ap^dicable  to  the  State 
SOb  rules  USEPA  proposed  to  approve 
on  September  25. 1984  (49  FR  37844). 
Whereas,  the  Federal  test  method  is 
applicable  to  die  current  Federal  SIP 
contained  in  S  52.1881tb]  (471  and  (631 
for  the  Muskingum  plant.  Therefore,  this 
revision  would  replace  the  federally 
promulgated  test  method  for  this  source. 
US^A  notes,  however,  that  die 
federally  proanilgated  test  method  and 
emission  limitations  wdl  remain 
effective  until  USEPA  takes  final  action 
on  both  the  revised  emission  limitations 
and  associated  test  aiethod  for  the 
Muskingum  plant 

USEPA  proposes  to  approve  this 
compliance  method  as  a  revision  to  the 
SIP.  The  short-term  averaging  time  of 
this  method  (approximately  3  hours]  is 
consistent  with  the  revised  emission 
limits  contained  in  the  September  25. 
1984.  proposed  for  die  Muskingum  River 
Plant. 

At  the  time  USEPA  takes  final  action 
on  the  emission  limitations  previously 
proposed  on  September  25. 1984.  USEPA 
will  also  take  final  action  on  this 
complance  test  method. 
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Under  5  U.S.C.  §  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fit)m  the 
requirment  of  section  3  of  Executive 
Order  12291. 

Authority.  42  U.S.C.  sees.  7401-7642. 
Dated:  March  30. 1987. 

Robert  Springer, 

Acting  Regional  Administrator. 

Editorial  note:  This  document  was  received 
at  the  Office  of  Federal  Register,  Noveml>er 
13, 1987. 

[FR  Doc.  87-26561  Filed  11-17-S7;  8:45  am] 
BILLING  CODE  6S60-S0-M 


40  CFR  Parts  124,  264,  and  270 
(FRL-3293-1] 

Permit  Modifications  for  Hazardous 
Waste  Management  Facilities 

agency:  Environmental  Protection 
Agency. 

action:  Correction  notice  and  extension 
of  comment  period. 

SUMMARY:  On  September  23. 1987.  the 
Environmental  Protection  Agency  (EPA) 
proposed  to  amend  its  regulations  under 
the  Resource  Recovery  and 
Conservation  Act  (RCRA)  governing 
modifications  of  hazardous  waste 
management  permits.  The  proposed  rule 
would  establish  new  procedures  that 
apply  to  various  types  of  changes  that 
facility  owners  and  operators  may  want 
to  make  at  their  facilities.  Today's 
notice  corrects  two  typographical  errors 
and  an  omission  from  the  preamble  of 
the  September  23  proposal.  Today's 
notice  also  extends  the  comment  period 
on  these  corrections  until  December  18, 
1987. 

DATES:  Comments  must  be  received  on 
or  before  December  18. 1987. 
ADDRESSES:  The  public  must  submit  an 
original  and  two  copies  of  their 
comments  to:  EPA  RCRA  Docket  (S-212) 
(WH-562).  401  M  Street.  SW,. 
Washington.  DC  20460. 

Place  "Docket  number  F-87-PMHP- 
FFFFF'  on  your  comments.  The  OSW 
docket  for  this  proposed  rulemaking  is 
located  in  the  sub-basement  at  the 
above  address,  and  is  open  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  The 
public  must  make  an  appointment  by 
calling  (202)  475-9327  to  review  docket 
materials.  The  public  may  copy  a 


maximum  of  50  pages  of  material  from 
any  one  regulatory  docket  at  no  cost; 
additional  copies  cost  $0.20  per  page. 
FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  hotline  at  (800)  424-9346  (in 
Washington,  DC  call  382-3000)  or  Frank 
McAlister,  Office  of  Solid  Waste  (WH- 
563).  U.S.  Environmental  Protection 
Agency.  Washington,  DC  20460, 
telephone  (202)  382-2223. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  23, 1987  (52  FR  35838) 
EPA  proposed  to  amend  its  RCRA 
regulations  at  40  CFR  Parts  124,  264,  and 
270  to  establish  new  procedures  for 
modifications  of  hazardous  waste 
management  permits.  The  Agency 
proposed  to  categorize  all  permit 
modifications  into  three  classes  and  to 
establish  administrative  procedures  for 
the  approval  of  modifications  in  each  of 
the  three  classes.  The  purpose  of  the 
proposed  amendments  is  to  provide  both 
EPA  and  facility  owners  and  operators 
more  flexibility  to  change  specified 
permit  conditions,  to  expand  public 
notification  and  participation 
opportunities,  and  to  allow  for 
expedited  approval  if  no  public  concern 
exists  for  a  proposed  permit 
modification. 

The  September  23, 1987  proposed  rule 
was  developed  through  the  process  of 
regulatory  negotiation  by  members  of 
the  Permit  Modification  Negotiating 
Committee.  Members  of  this  Committee 
included  EPA  and  representatives  of  the 
regulated  community,  state  agencies  and 
public  interest  groups.  The  proposal  was 
based  on  the  Committee's  signed 
agreement,  which  is  included  in  the 
public  docket  identified  in  the  beginning 
of  this  notice. 

For  additional  details  on  the 
background  and  purpose  of  the  permit 
modification  proposal,  see  the 
September  23  preamble  discussion. 

n.  Appendix  I  Corrections 

As  part  of  its  negotiated  agreement 
the  Committee  developed  Hnd  assigned 
classifications  for  specific  permit 
modifications.  These  classifications  are 
contained  in  Appendix  I  to  §  270.42  as 
proposed  on  September  23  [See  52  FR 
35860).  However,  in  the  September  23 
Federal  Register  notice,  Appendix  I 
contained  two  typographical  errors 
concerning  the  permit  modification 
classes. 

First  item  D(l)(f).  "changes  in  the 
approved  closure  plan  resulting  from 
unexpected  events  occurring  during 
partial  or  final  closure."  was  indicated 
as  a  Class  3  modification.  This  should 
be  a  Class  2  modification. 


The  second  error  is  in  item  G(5)(a) 
which  addresses  "management  of  new 
wastes  in  tanks  that  require  additional 
or  different  management  practices,  tank 
design,  different  fire  protection 
specifications,  or  significantly  different 
tank  treatment  process  from  that 
authorized  in  the  permit."  The  proposal 
incorrectly  identified  this  as  a  Class  2 
modification.  It  should  be  a  Class  3 
modification. 

These  corrections  to  Appendix  I  are 
necessary  to  be  consistent  with  the 
Committee  agreement  and  to  conform 
with  the  general  criteria  for  the  three 
classes  as  presented  in  the  proposal. 

III.  Change  of  Ownership  or  Operational 
Control  of  a  Facility 

The  Committee  discussed  the  issue  of 
a  change  of  ownership  or  operational 
control  of  a  facility,  but  was  undecided 
as  to  how  to  classify  these 
modifications.  Some  committee 
members  through  that  this  modification 
should  be  subject  to  the  Class  2  process 
(described  in  the  September  23 
proposal]  to  allow  for  public 
participation  before  the  permit  change 
would  be  approved.  Other  members  felt 
that  public  participation  on  the  change 
was  not  critical  because  the  new  owner 
or  operator  would  still  have  to  comply 
with  the  same  environmental  protection 
standards  specified  in  the  permit.  The 
Committee  failed  to  resolve  this  issue, 
but  agreed  that  EPA  should  raise  it  for 
public  comment.  This  notice  describes 
EPA's  preferred  approach  and  solicits 
comment  on  the  issue,  which  was 
inadvertently  omitted  from  the 
September  23  notice. 

Currently,  a  change  in  ownership  of 
operational  control  is  a  minor 
modification  if  certain  conditions  are 
met  [see  40  CFR  270.42[d]).  The  first 
condition  is  that  no  other  change  to  the 
permit  is  necessary  to  transfer 
ownership  or  operational  control. 
Second,  the  new  owner  or  operator  must 
submit  a  revised  permit  application  at 
least  90  days  before  the  scheduled 
change.  Third,  the  old  owner  or  operator 
must  comply  with  the  financial 
requirements  in  Subpart  H  of  Part  264 
until  the  new  owner  or  operator  has 
demonstrated  that  he  is  complying  with 
this  Subpart;  this  demonstration  must 
occur  within  six  months  of  the  transfer. 

EPA  believes  that  the  current 
regulations  have  worked  well  for 
changes  of  ownership  and  operational 
control  and,  to  the  extent  possible, 
should  be  retained  in  the  revised 
approach  to  permit  modifications. 
Therefore,  EPA  favors  classifying  these 
changes  as  Class  1  permit  modifications 
with  prior  Agency  approval.  This 
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approach  wodd  not  only  ensure  the 
proper  levd  of  EPA  oversight  and 
contrat  hut  also  would  provide 
additional  piMic  notice  and  appeal 
opportuaitieB,  unlflce  the  corrent 
regdationa.  ' 

Under  Aii  approach  4ie  proposed 
AppemB*  1  entiy  far  a  change  in 
ownership  or  operational  control  would 
read  as  follows: 

n»a«g—  in  owaecahip  or  operatkmaJ 
contnd  of  a  fadfity,  provided  that  a  written 
agreement  containing  a  specific  date  for 
tiaaafei  t<f  pennit  leaponsifaiBly  between  fte 
cumat  and  sew  pernMeea  has  been 
subaiMBri  to  and  approved  bjr  Ae  Director. 
Cliaages  in  the  ownership  or  operationai 
coDtral  ofa  fadltty  may  be  made  if  the  new 
owner  or  operator  submits  a  revised  permit 
appticaliaB  ao  later  than  80  days  prior  to  the 
scheduled  dhange.  When  a  transfer  of 
ownership  or  eperational  oontiol  of  a  facility 
occurs.  Hoe  old  owner  or  operator  shall 
comply  with  the  reqaiicments  of  40  cnt  Part 
284.  Subpart  H  ^naaacial  Keqwements). 
ualfl  the  aew  awner  or  apetator  has 
deMaask-atad  ta  the  Dinctor  that  he  is 
complying  with  Ifae  re^uireaients  of  that 
Subpart.  The  new  owner  or  eperator  aost 
demonstrate  compliance  with  Subpart  H 
requirements  within  six  months  of  the  date  of 
the  change  of  ownerriiip  or  operational 
control  of  Ae  faciHty.  Upon  demonsfration  to 
the  Director  by  the  new  owner  or  operator  of 
compliaace  wi6i  Sabpart  H,  ^  Director  shall 
notify  the  aUowita  at  operator  in  writing 
that  he  no  kagcr  needs  to  comply  «rith 
Subpart  H  as  of  the  date  of  demonstratiaa.  If 
the  Director  determines  that  a  diaoge  in 
ownership  or  operational  control  also 
requires  a  Class  2  or  Class  3  modification, 
procedures  for  these  modifications  shall  be 
followed  as  well 

Consistent  with  the  Comtnittee 
agreement  EPA  solicits  comments  on 
the  appropriate  permit  modification 
class  for  cases  where  there  is  a  change 
in  the  facility's  o%imer  or  operator.  In  the 
absence  of  any  persuasive  comments, 
however,  the  Agency  intends  to  classify 
this  chapge  as  a  Class  1  modification 
with  prior  Director  approval,  thereby 
retaining  the  current  standard  but  with 
the  QasB  1  procedoral  enhancements. 

UatefSabjacto 

40CfRPartl24 

Adniaiatntive  ^ractioe  and  procedure. 
ii^.^.t— ■  waste.  Waste  treatment  anc 
disposaL 


application  reqiurementSt  Permit 
modification  procedures.  Waste 
treatment  and  disposal. 

Date:  Nowaaiber  13.  latff. 

ActiagAisatoatAtimiMistntor. 

[FR  Doc.  87-2S727  Hied  U-l7-«7t  &45  ara| 
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DEPARTMENT  OF  COMMERCE 

NiMioMi  Oceanic  and  Atmoapheric 
Admirya^aHoN 

SO  CFR  Paita  61 1  and  672 

(Dockal  «•.  71MC-72461 

Foreign  RaMng;  Groundfiali  Of  tlM  Gulf 

Ofi 


40C3HPaTt264 

CorrecUve  actico.  Hazardous  w^ste, 
Reporting  and  recordiceeping 
requirements.  Waste  treatment  ar 
disposal. 

40  CFR  Fart  270 

I 
Adminiatrative  practice  and 
procethire;.  Hazardous  waste.  Reporting 
and  recordkeephig  requirements.  Permit 


AGENCY:  National  Marine  Fisheries 
Service  INMFS).  NOAA.  Commerce. 
action:  Notice  of  proposed  1988  initial 
specificatioDs  of  ^vimdfi^  request  for 
comments. 

summary:  NOAA  proposes  1988  initial 
apportionments  of  target  quotas  for  each 
category  of  groundfish  in  the  Gulf  of 
Alaska.  This  action  is  necessary  to 
provide  the  public  with  the  Secretary  of 
Commerce's  preliminary  determination 
of  the  initial  aj^ortionments  and  to 
obtain  public  comment  on  the 
appropriateness  of  those 
apportionments.  On  the  basis  of 
comments  and  after  consultation  with 
the  North  Pacific  Fishery  Management 
Council  (Council),  the  Secretary  will 
make  1988  initial  apportionments 
providing  for  proper  and  full  utilization 
of  the  groundfish  resources. 
DATES:  Comments  are  invited  imtil 
December  18, 1987.  Comments  received 
by  December  4. 1987.  will  be  presented 
to  the  Council  at  its  December  9. 1987, 
meeting. 

address:  Comments  should  be  sent  to 
Robert  W.  McVey,  Director,  Alaska 
Regioci.  National  Marine  fisheries 
Service,  P.O.  Box  1686,  hmeau,  AK 
99802. 

TOR  RIRTMBI  mTORMATION  COtfTACT 
Ronald  f .  Berg  (Fishery  Management 
Biolo^t,  NMFS).  907-S86-7230. 
SUPPtEHENTARY  IRFORMATION: 

Back^ramd 

This  notice  invites  comments  on  three 
proposals  related  to  groundfish 
management  in  the  Gulf  of  Alaska  for 
the  1988  fishing  year  (1]  Target  quotes 
(TQs),  (2)  prohibited  species  catch  tPSC) 
limits  for  fully  utilized  groundfish 
species,  and  (3]  PSC  limits  for  Pacific 
halibut. 


(1)  Toiset  Quoias—TQi  for 
grouodfisk  species  in  the  Gulf  of  Alaska 
are  established  by  the  Rsheiy 
Mnnagrmrnt  Plan  for  Groundfiah  of  the 
Gulf  of  Alaska  (FMP).  This  FMP  wa« 
developed  under  the  Magnusmi  Fishery 
Conservation  and  Maaagement  Act 
(MagnusoD  Act)  and  is  implemented  by 
regulations  appearing  at  50  CFR  611.S2 
and  Part  672.  The  sum  of  the  TQs  for  all 
species  must  fall  within  the  combined 
optimum  yield  (0Y1  range  established 
for  these  species  of  116,000  to  800,000 
metric  tons  [mt). 

TQs  are  apportioned  initially  among 
domestic  aiuuial  processing  PAP),  joint 
venture  processing  (JVP),  reserves,  and 
total  allowable  level  of  foreign  fishing 
(TALFFl  for  each  species  imder 
§§611.92  and  672.20(a)[2).  DM»  amounts 
are  intended  for  harvest  by  U.S. 
fishermen  for  delivery  and  sale  to  VS. 
processors.  JVP  amounts  are  mtended 
for  joint  ventures  in  which  U.S. 
fishermen  deliver  their  catches  to 
foreign  processors  at  sea.  DAP  plus  JVP 
equals  domestic  annual  harvest  (DAH). 
TALFF  amounts  are  intended  for  harvest 
by  forei^i  fishennea.  The  reserves  for 
the  Gulf  of  Alaska  are  20  percent  of  the 
TQ  for  each  species  category.  These 
reserve  amounts  are  set  aside  for 
possible  reapportionment  to  DAP  and/ 
or  fVP  within  DAH  if  tlw  initial 
apportnoBBenta  prove  inadequate. 
Reterves  n^iki)  are  not  reapportioned  to 
DAP  or  JVP  may  be  reapportioned  to 
TAUF. 

Under  §  §  611  Je  and  672.20(aM2).  the 
Secretary,  after  oonaoltation  with  the 
Coandl,  spwafies  the  TQ  for  each 
calendar  year  for  each  target  species 
and  the  "other  species"  category,  and 
apportiooa  die  TQs  among  DAP,  fVP. 
reserves,  and  TALFF.  The  sum  of  the 
TQs  must  be  within  the  OY  range. 

Uiider  |672.20(cKl).  the  preliminary 
specification  of  1968  DAP  and  f  VP 
aoMunts  are  those  harvested  during  1987 
plus  any  additional  amounts  the 
Secretary  finds  will  be  harvested  by  the 
U.S.  fishing  industry  during  1968,  not  to 
exceed  the  OY.  These  additional 
amounts  wiU  reflect  as  accurately  as 
possible  the  projected  increases  in  U.S. 
processing  and  harvestii:^  capacity  and 
extent  to  which  U.S.  protMssing  and 
harvesting  will  occiu-  during  the  coming 
year.  These  projections  will  be  based  on 
the  latest  reliable  information  that  is 
available,  including  industry  surveys, 
market  data,  and  stated  intentions  by 
representatives  for  the  U.S.  fishing 
industry. 

The  CouncQ  met  September  23-25. 
1387,  to  review  ii^ormatioa  on  the  status 
of  groundfish  stocks.  The  information 
available  to  the  Council  was  the  same 
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as  that  available  at  its  December  1986 
meeting.  New  information,  which  is  still 
being  assembled  by  the  Northwest  and 
Alaska  Fishery  Center,  will  not  be 
available  to  the  Council  until  its 
December  1987  meeting.  The  Coimcil 
accepted  the  recommendation  of  its 
Advisory  Panel  and  Scientific  and 
Statistical  Committee  for  the 
preliminary  acceptable  biological 
catches  (AfiCs)  for  each  target  species 
and  the  "other  species"  category  after 
these  two  bodies  and  the  Council 
reviewed  summaries  of  existing 
information  provided  by  the  Council's 
Gulf  of  Alaska  groundfish  Plan  Team  in 
its  resource  assessment  docimient 
(RAD)  during  the  September  meeting. 

The  Plan  Team's  RAD  is  summarized 
as  follows  (see  Table  1): 

Pollock— The  1986  biomass  of  496,300 
mt  was  projected  to  reached  687,100  mt 
in  1987  and  866,600  to  1,051,500  mt  in 
1988,  depending  on  the  various 
recruitment  and  catch  levels  used  in  the 
projection.  The  forecasting  model 
predicted  increasing  trends  in  biomass 
for  catch  levels  up  to  200,000  mt.  A  catch 
level  of  250,000  mt  resulted  in  a 
decreasing  trend  in  biomass  after  1988. 
The  predicted  increases  in  biomass  are 
primarily  due  to  the  strong  1984  year 
class.  The  Plan  Team  set  the  combined 
ABC  in  the  Western/Central  Regulatory 
Area  at  200,000  mt.  No  information  is 
available  to  estimate  an  ABC  for  the 
Eastern  Regulatory  Area.  The  Plan 
Team  recommends  that  a  TQ  be 
established  for  bycatch  amounts  for 
groundfish  fisheries  in  the  Eastern 
Regulatory  Area. 

Pacific  cod— The  Pacific  cod  stock 
was  reported  to  be  in  good  condition  in 
the  1986  RAD  based  on  biomass 
estimates  from  the  NMFS  1984  trawl 
survey.  Current  estimates  of  biomass 
are  derived  from  the  NMFS  1984  trawl 
survey  and  potential  yield  from  the 
stock  is  estimated  to  range  fixim  111,000 
to  206,900  mt.  Recent  catches  of  Pacific 
cod  have  been  well  beneath  these 
estimates  of  potential  yield.  The  Plan 
Team  has  set  the  1988  gulfwide  ABC  at 
111,000  to  206,900  mt  at  this  time. 

Flounders — Stocks  of  flounders  are  in 
good  condition.  Potential  yield  from  this 
group  was  estimated  by  applying  a  ten 
percent  exploitation  rate  against  the 
1984  biomass  estimate,  resulting  in  a 
yield  of  537,000  mt.  Flounder  catches 
have  been  well  below  this  estimate  of 
potential  yield.  The  Plan  Team 
recommends  an  ABC  of  537,000  mt 
apportioned  to  the  individual 
management  areas  as  follows:  101,000 
mt  to  the  Western  Area;  346,000  to  the 
Central  Area:  and  90,000  mt  to  the 
Eastern  Area. 


"Other  rockfish"— The  Plan  Team 
recommends  that  a  single  ABC  be 
appUed  to  all  "other  rockfish"  species 
with  the  exception  of  the  shelf  demersal 
assemblage  of  the  Southeast  Outside 
District.  The  category  "other  rockfish" 
will  include  the  five  species  of  the 
Pacific  ocean  perch  complex,  for  which 
a  separate  management  quota  had  been 
specified  in  previous  years.  Tlie  Plan 
Team  set  a  Gulfwide  for  "other 
rockfish"  (exclusive  of  shelf  demersal 
rockfish  in  the  Southeast  Outside 
District,  discussed  below]  of  10,500  mt. 
Based  on  the  distribution  of  the  "other 
rockfish"  biomass  estimates  from  the 
NMFS  1984  survey,  the  ABC  is 
apportioned  to  the  management  areas  as 
follows:  2,520  mt  to  the  Western 
Regulatory  Area:  3,465  mt  to  the  Central 
Regulatory  Area:  and  4.515  mt  to  the 
Eastern  Regulatory  Areas. 

Shelf  demersal  rockfish — No  biomass 
or  yield  estimates  are  available  for  shelf 
demersal  rockfish.  This  rockfish 
assemblage  is  the  target  of  a  longline 
fishery  in  the  Southeast  Outside  District. 
Information  from  the  Alaska 
Department  of  Fish  and  Game  on  this 
rockfish  assemblage  suggests  that  the 
population  is  declining.  The  Plan  Team 
set  the  ABC  for  shelf  demersal  rockfish 
in  the  Southeast  Outside  district  at  625 
mt,  based  on  the  performance  of  the 
fishery  in  1987. 

Thomyhead  rockfish — ^Longline 
survey  indices  of  abimdance  and  of 
mean  lengths  in  trawl  surveys  have 
shown  recent  declines.  The  Plan  Team 
recommends  the  ABC  remain  at  3,750 
mt. 

Sablefish — Sablefish  have  been 
determined  to  be  in  good  condition  due 
to  good  recruitment  from  the  1977, 1980, 
and  1981  year  classes.  The  1987  Japan- 
U.S.  cooperative  longline  survey  and  the 
NMFS  trawl  survey  will  provide  more 
current  information  on  the  resource  and 
will  be  available  for  the  December  1987 
Council  meeting.  Estimates  of  the 
potential  yield  from  the  stock  are  still 
being  evaluated.  At  this  time  the  Plan 
Team  recommends  that  the  ABC  remain 
at  25,000  mt,  distributed  among  the 
areas  and  districts  as  follows:  Western- 
3,750  mt:  Central-11,000  mt;  West 
Yakutat-5,000  mt:  and  Southeast 
Outside/East  Yakutat-5,250  mt. 

"Other  species" — ^No 
recommendations  were  made  by  the 
Plan  Team  for  this  group.  FMP 
procedures  define  the  reasonable  quota 
for  this  category  as  5  percent  of  the  sum 
of  the  TQs  established  for  the  other 
groundfish  categories. 

At  its  September  1987  meeting,  the 
Coimcil  acknowledged  that  no  new 
biological  information  exists  and 


adopted  the  information  available  at  the 
beginning  of  the  1987  fishing  year  as 
being  the  best  available.  Except  for 
pollock,  proposed  1988  ABCs  for  the 
groundfish  species  are  the  same  as  the 
1987  ABCs.  The  Council  adopted  an 
ABC  for  pollock  of  200,000  mt,  based  on 
a  new  analysis  of  pollock  year  classes. 
The  CouncU  requested  that  the 
Secretary  consider  these  estimates 
under  §  672.20(a)(2).  It  also  adopted 
specifications  as  of  September  1987,  for 
DAH  (DAH=DAP-(-JVP).  DAP,  JVP, 
reserve,  and  TALFF  and  requested  that 
the  Secretary  pubUsh  these  amounts  as 
specifications  for  1988  for  comment 
under  §  672.20(c)(1). 

This  notice,  which  follows  the  current 
requirements  of  the  FMP,  differs  in  two 
respects  fi*om  the  proposed  amoimts  in 
the  mailing  which  the  Council  has 
submitted  to  the  pubUc  for  review.  First, 
the  Council  has  adopted  the  term  "total 
allowable  catch"  (TAC)  in  its  notice, 
instead  of  the  term  "target  quota"  (TQ) 
which  appears  in  this  notice.  Second, 
the  Council  has  included  Atka  mackerel 
and  squid  in  its  "other  species" 
category,  thus  eliminating  these  two 
species  from  the  target  species  category 
and  combining  them  with  a  category 
that  has  always  been  by  catch.  Both  of 
these  changes  are  included  in 
Amendment  16  to  the  FMP,  which  the 
Council  approved  at  its  September 
meeting  but  has  not  yet  submitted  for 
Secretarial  review.  Because  there  has 
yet  been  no  change  in  the  FMFs  TQ 
terminology  and  target  species 
combinations,  and  this  notice  follows 
them,  there  are  unavoidable  differences 
between  this  notice  and  the  Coimcil's 
mailing.  To  summarize,  the  term  TQ  in 
this  notice  is  synonymous  with  the  term 
TAC  in  the  Council's  mailing,  and  the 
specifications  in  this  notice  for  Atka 
mackerel  and  squid  are  included  in  the 
"other  species"  category  in  the  Council's 
mailing. 

The  Secretary  has  reviewed  the 
Council's  recommendations  for  ABCs 
and  the  current  specifications  of  TQ, 
DAP,  JVP,  reserves,  and  TALFF.  He 
hereby  publishes  them  as  proposed 
initial  specifications,  subject  to  change 
following  the  December  1987  Council 
meeting.  The  FMP  stipulates  that  20 
percent  of  each  TQ  be  set  aside  in  a 
reserve  for  possible  reapportionment  at 
a  later  date.  At  this  time,  anticipating 
that  U.S.  fishermen  will  need  all  of  the 
TQ  amoimts  for  DAH,  the  Secretary  is 
proposing  that  reserves  for  each  species 
category  be  apportioned  immediately  to 
either  DAP  or  JVP.  Only  those  amounts 
that  the  Secretary  has  preliminarily 
determined  will  not  be  needed  by  DAP 
are  proposed  to  be  apportioned  to  JVP  at 
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this  time.  The  Regional  Director  does 
not  know  the  extent  to  which  U.S. 
processing  and  harvesting  will  occur 
during  the  comiiig  year.  Such 


informatioo  wiU  be  obtained  from  the 
public  comments  on  this  notice  and  the 
Council's  October  6. 1987.  "Dear 
Reviewer"  letter  to  the  public,  which 


also  requests  public  comments.  TALFF 
is  set  at  zero,  because  all  species  are 
expected  to  be  fully  utilized  by  U.S. 
fishermen. 


Table  1 .— Prelh«iinary  ABCs,  TQs.  DAPs.  JVPs.  Reserves,  and  TALFFs  of  Groundfism  <metric  tons)  for  the 
Western/Central  (W/C),  Outside  Shelikof  (Out.  Shel.),  Western  (W).  Central  (C).  and  Eastern  (E) 
Regulatory  Areas  and  in  the  West  Yakutat  (WYK).  Southeast  Outside/East  Yakutat  (SEO-EYK).  and 
Southeast  Outside  (SEO)  Districts  of  the  Gulf  of  Alaska  for  1988  (DAH  =  DAP  -i-  JVP) 


Speoes 

Area' 

A8C 

TO 

Reserve 

DAP 

JVP 

TALFF 

PoUack 

w/c 

200,000 

N/A 

N/A 

200,000 

29,700-55,860 

61,600-115,865 

18,700-35,175 

110,000-206,900 

101,000 

346.000 

90,000 

537,000 

2,520 

3.465 

4.515 

10.500 

625 

3.750 

3.750 

11,000 

5,000 

6,250 

25,000 

N/A 

WA 

N/A 

N/A 

N/A 

N/A 

84.000 

20,000 

4,000 

108,000 

15,000 

33,000 

2,000 

50,000 

3,000 

10,000 

500 

13,500 

2.160 

2.970 

3,870  i 

9,000 

625 

3,750 

3.000 

8.800 

.     4,000 

4,200 

20,000 

100 

100 

40 

240 

5,000 

10,506 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

40,000 

0 

4.000 

14,700 

31,900 

2,000 

48.600 

2.550 

4.000 

500 

7.050 

2.160 

2,970 

3.870 

9JO0O 

625 

2.250 

3.000 

8,800 

4,000 

4,200 

20,000 

60 

80 

40 

200 

3.000 

6,736 

44.000 

20.000 

0 

64,000 

300 

1,100 

0 

1,400 

450 

6.000 

0 

6,450 

0 

0 

0  1 

0 

0 

1.500 

0 

0 

0 

0 

0 

20 

20 

0 

40 

2.000 

3,770 

0 

Out.  Stv 
E.._ » 

el         

0 

0 

Total 

C. - 

E 

0 

Pacific  cod - 



0 
0 

, 

0 

Total               .  -.     

0 

Flounders                            .  -.. 

W _.. 

c     ..... 

-; 

0 

0 

E      .    i- 

0 

Total 

Rodcfish'..    ._ — 

C 

E 



0 
0 

— 

0 
0 

Total 

"se'o"."! 

GW ^ 

0 

Shelf  dem.  rockflsh  » 

0 



0 

Sabieiish _ _ 

W „ 

0 

c 

0 

WYK 

0 

Total     _      -    . 

seo/e 

YK..„ „.... 

0 
0 

Atka  mackficei.   - 

W 1 

0 

Total 

c_ J 

E - 

Gw""'.'.! 

GW H 

- 

1 

0 
0 
0 

Squid - 

Other  Species  • 

.     ._, 

0 





0. 

Total 

—       'I 

908.125-1.005,025 

220,621 

0 

141.461 

79,160 

0 

>  See  figure  1  of  §  672.20  for  description  of  requlatory  areas/districts. 

»  The  category  "ottwr  rockfish"  includes  all  fish  of  tf>e  genus  Sebastes  except  shelf  demersal  rocKfish  _v<  »*.» 

»  StwM  dem.  Shelf  demersal  rockfi*  includes  Sebaslos  paucispinus  (Bocaccio),  S  nebulous  (China  rockfish).  &  caunmis  l^oPPe^  «^;s'2. 
S.  mamger  (QuiMbaGk  rockfish).  S.  pmiger  (Redstripe  *ockfis»i).  S.  heivomaculatus  (Roselhom  rockfish).  S.  trnvt^mts  <S»vergrey  rockfish).  S. 
nigrodnclus  (Tiger  rockfish).  5.  wberrime  (YeUoweye  rocWisf^.  S.  pinrmgera  (Canary  rockfish).  ^    ^^  .  .  _  ^  .    .  .k„  x/^.  .,. 

«  The  category  "other  species"  includes  sculpins.  sharks,  skates,  eulachon,  smelts,  and  octopus.  The  TO  is  equal  to  5  percent  oJ  the  Tds  ot 
the  target  species. 


The  resulis  of  the  industry  survey. 
whjcfa  NMFS  will  conduct  prior  to  the 
Council's  December  1987  meeting,  nay 
show  that  U.S.  fishermen  inteiul  to 
harvest  certain  species  in  excess  of  the 
initial  spedfications  of  DAP  and  up  to 
the  amount  equal  to  TQ.  Because 
reapportioning  the  entire  reserve  to  DAP 
would  resoh  in  zero  amounts  being 
available  to  JVP  or  TALFF,  comments 
are  also  invited  on  appropriate  bycatch 
anuMBls  that  might  be  required  as 
bycalch  a  JVP  or  TAlfF  fisheries 
targeting  on  other  groundfish  species. 

Any  additional  information  on  the 
actual  plans  of  U.S.  fishermen  and 
processors  for  harvesting  and  processing 
grooadfish  will  be  considered  by  the 
Secretary  when  specifying  final  PSC 


limits  and  annual  TQs  for  each  target 
species  and  1988  initial  apportionments 
of  TQs  in  the  Gulf  of  Alaska. 

(2)  Fully  Utilized  Species — Section 
672.20(b)(1)  specifies  that,  if  the 
Secretary  determines,  after  consultation 
with  the  Council,  that  the  TQ  for  any 
species  or  species  group  will  be 
harvested  ia  the  DAP  fishery,  he  may 
specify  for  1988  the  PSC  limit  applicable 
to  the  JVP  and  TALFF  fisheries  for  that 
species  or  species  group.  Any  PSC  limit 
specified  is  for  bycatch  only  and  cannot 
be  retained.  During  1987.  the  Secretary 
had  specified  PSC  limits  for  sablefish. 
Pacific  ocean  perch  (POP),  and  "other 
rockfish"  that  were  applicable  to  JVP. 
These  respective  amounts  were: 
sablefish— 330  mt  POP— 120  mt:  and 


"other  rodkfish"— 200  mt.  For  1988  the 
proposed  PSC  for  sablefish  is  330  mt. 
and  POP  and  "other  rockfish"  will  be 
combined  as  "other  rockfish"  for  which 
a  PSC  limit  of  320  mt  is  proposed  for 
1968.  Comments  are  invited  on  these 
PSCs,  Proposed  PSC  limits  are  subject  to 
change  based  on  public  comments  and 
recommendations  made  by  the  Council 
at  its  December  1987  meeting. 

(3)  C.  Halibut  Prohibited  Species 
Catch  L/mif$— Section  672.20(fH2)(i) 
specifies  a  framework  procedure  for 
setting  PSC  limits  for  Pacific  halibut. 
The  Secretary,  after  consultation  with 
the  Council,  will  publish  a  notice  in  the 
Federal  Register  as  soon  as  practicable 
after  Octoter  1  of  eadi  year,  specifying 
the  proposed  Pacific  halibut  PSCs  in  the 


Federal  Register  /  Vol  52,  Na  222  /  Wednesday.  November  18,  1987  /  Proposed  Rules         44157 


regulatory  areas  for  |VP  and  DAP 
vessels.  If  the  Regional  Director 
determines  that  the  catch  of  Pacific 
halibut  by  U.S.  vessels  fishing  in  DAP  or 
JVP  operations  will  reach  a  PSC  limit,  he 
will  publish  a  notice  in  the  Federal 
Register  prohibiting  fishing  with  trawl 
gear  other  than  off-bottom  trawl  gear  for 
the  rest  of  the  year  by  the  vessels  and  in 


the  area  to  which  the  PSC  limit  applies. 
He  may  allow  some  of  those  vessels  to 
continue  to  fish  for  groundfish  using 
bottom  trawl  gear  under  specified 
conditions. 

The  Secretary,  through  the  NMFS 
Regional  Director,  has  consulted  with 
the  Council  and  hereby  publishes  the 
proposed  halibut  PSC  limits  for  1988. 


The  PSC  is  3.000  mt  for  DAP  and  200  mt 
for  JVP.  The  PSC  limits  are  derived  from 
bycatch  rates  (see  table,  below) 
experienced  by  vessels  while  targeting 
on  groundfish  with  bottom  trawls  and 
with  midwater  trawls  and  by  vessels 
targeting  on  Pacific  cod  and  sablefish 
with  hook-and-line  gear. 


Table  of  1987  Gulf  of  Alaska  DAP  and  JVP  Bycatch  Rates  (percent)  of  Pacific  Halibut  Caught  in  the  Western  (W)  and  Central  (C) 
Regulatory  Areas  While  Trawling  for  Grounorsh  Wrrn  Bottom  Trawls  and  Midwater  Trawls  and  While  Fishi»*g  for  Pacific  Cod 

AND  SABLERSH  WfTH  HOOK-ANO-LlNE  (HL)  GEAR 


DAP.., 
JVP... 


Bottom 


W 


253 
2.53 


2.S3 
253 


Md^waler 


W 


006 
006 


006 
006 


CodHL 


5.23 
523 


915 
915 


Sablefish 
HL 


W 


1J 


12 


This  apportionment  between  DAP  and 
JVP  is  provisional  at  this  time  and  will 
be  reviewed  at  the  December  1987 
Council  meeting  when  the  Council 
makes  its  final  recommendations.  Public 
comment  on  the  proposed  PSC  limits 
will  be  accepted  for  30  days  after  this 
notice  is  published. 

Other  Matters 

This  action  is  taken  under  5§  611.92 
and  672.20  and  complies  with  Executive 
Order  12291. 

List  of  Subjects 

SO  CFR  Part  611 

Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  13, 1987. 
Bill  PoweU. 

Executive  Director,  National  Marine 
Fisheries  Service. 

(FR  Doc.  87-26596  Filed  11-17-07;  8:45  am) 

BILUNG  COOE  3StO-2^4l 


50  CFR  Parts  611  and  675 

(Docket  No.  71147-72471 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  preliminary  1988 
initial  specifications  of  groundfish; 
request  for  comments. 

summary:  NOAA  proposes  1988  initial 
specifications  of  total  allowable  catches 
("TACs)  and  initial  apportionments  for 
each  category  of  groundfish  in  the 


Bering  Sea  and  Aleutian  Islands  (BSAI) 
area.  This  action  is  necessary  to  solicit 
public  comments  on  preliminary 
determinations  of  the  initial 
specifications  of  TACs  and 
apportionments  of  groundfish  that  may 
be  harvested  in  the  BSAI  area  in  1988. 
The  Secretary  of  Commerce  (Secretary) 
will  make  final  the  1988  initial 
specifications  of  TACs  and 
apportionments  based  on  public 
comments  received,  the  best  available 
information  on  the  biological  condition 
of  groundfish  stocks  and  the 
socioeconomic  condition  of  the  fishing 
industry,  and  consultation  with  the 
North  Pacific  Fishery  Management 
Council  (Council). 
DATE:  Comments  are  invited  until 
December  18, 1987.  Comments  received 
by  December  4, 1987.  will  be  presented 
to  the  Council  at  its  December  9, 1987, 
meeting. 

ADDRESS:  Send  comments  to  Robert  W. 
McVey,  Director,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  AK  99802-1668. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jay  J.C.  Ginter  (Fishery  Management 
Biologist,  NMFS),  907-58&-7229. 
SUPPI.EMENTARY  INFORMATION: 
Groundfish  fisheries  in  the  BSAI  area 
are  governed  by  Federal  regulations  at 
50  CFR  611.93  and  Part  B75  which 
implement  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  in  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP).  The  FMP  was  developed  by  the 
Council  and  approved  by  the  Secretary 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act. 

The  FMP  and  its  implementing 
regulations  at  §  675.20(a)(2)  require  the 
Secretary,  after  consultation  with  the 
Council,  to  specify  each  calendar  year 
the  TAC  for  each  target  species  and  the 


"other  species"  category,  the  sum  of 
which  must  be  within  the  optimum  yield 
range  of  1.4  million  to  2.0  million  metric 
tons  (mt).  The  regulations  at 
§  675.20(a)(6)  further  require  the 
Secretary  annually  to  publish 
preliminary  TACs  and  the 
apportionments  of  each  TAC  and 
receive  public  comment  on  these 
amounts  for  a  period  of  30  days.  Table  1 
satisfies  this  requirement.  After 
considering  all  timely  comments  and 
after  consultation  with  the  Council,  the 
Secretary  will  publish  the  final  annual 
TACs  and  initial  apportionments  for 
1988  as  soon  as  practicable  after 
December  15, 1987. 

The  specified  TACs  for  each  species 
are  based  on  the  most  recent  biological 
and  socioeconomic  information.  The 
Council,  its  Advisory  Panel,  and  its 
Scientific  and  Statistical  Committee,  at 
their  September  1987  meetings,  reviewed 
preliminary  biological  information  about 
the  condition  of  groundfish  stocks  in  the 
BSAI  area.  This  information  was 
compiled  by  the  Council's  BSAI 
groundfish  Plan  Team  and  presented  in 
the  1987  draft  resource  assessment 
document  (RAD).  The  Plan  Team 
annually  produces  such  a  document  as 
the  first  step  in  the  process  of  specifying 
TACs.  The  RAD  contains  a  reveiw  of 
the  latest  scientific  analyses  and 
estimates  of  each  species'  biomass. 
maximum  sustainable  yield  (MSY). 
acceptable  biological  catch  (ABC),  and 
other  biological  parameters.  Many  of  the 
ABCs  calculated  for  1988  are 
considerably  higher  than  those  for  1987. 
This  is  due  in  some  cases  to  increases  in 
biomass  estimates.  In  most  cases, 
however,  these  increases  are  due  to  a 
new  guideline  for  calculating  ABCs.  This 
guideline,  which  is  part  of  Amendment 
11  to  the  F'MP,  defines  ABC  as  the  MSY 
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exploitation  rate  multiplied  by  the 
estimated  biomass.  unless  there  is 
biological  justification  to  calculate  ABC 
differently.  Details  of  this  and  other 
calculation  procedures  are  discussed  in 
the  1987  draft  RAD  which  is  available 
on  request  from  the  Council. 

A  summary  of  ABCs  for  each  species 
for  1988  and  other  biological  data  from 
the  1987  draft  RAD  is  provided  below. 
The  Plan  Team  will  revise  the  draft  RAD 
at  its  November  1987  meeting  and 
produce  a  final  RAD  with  ABC 
recommendations  prior  to  the  Council's 
December  1987  meeting.  At  that  time, 
the  Council  will  develop  TAC 
recommendations  to  the  Secretary 
which  are  derived  from  the  ABCs  and 
adjusted  for  other  biological  and 
socioeconomic  considerations.  The 
TACs  may  be  further  adjusted  so  that 
their  sum  does  not  exceed  the  total 
maximum  optimum  yield  allowed  by  the 
FMP. 

The  amount  of  groundfish  in  each 
TAC  initially  is  reduced  by  15  percent. 
The  sum  of  these  15  percent  amounts  is 
designated  as  the  reserve.  The  reserve  is 
not  designated  by  species  or  species 
group  and  under  §  675.20(a)(3)  any 
amount  of  the  reserve  may  be 
reapportioned  to  a  target  species  or  the 
"other  species"  category  during  the  year, 
providing  that  such  reapportionments  do 
not  result  in  overfishing. 

The  initial  TAC  (ITAC),  which  is 
equal  to  85  percent  of  TAC,  is  then 
apportioned  between  the  domestic 
annual  harvest  (DAFl)  category  and  the 
total  allowable  level  of  foreign  fishing 
(TALFF).  The  ITAC  for  each  target 
species  and  the  "other  species" category 
at  the  beginning  of  the  year  equals  the 
DAH  plus  TAli-T. 

Each  DAH  amount  is  further 
apportioned  between  U.S.  vessels 
working  in  joint  ventures  with  foreign 
processing  vessels  (JVP)  and  U.S. 
vessels  processing  their  catch  on  board 
or  delivering  it  to  U.S.  processors  (DAP). 
The  initial  amounts  of  DAP  and  JVP  are 
determined  by  the  Director,  Alaska 
Region.  NMFS  (Regional  Director).  The 
initial  DAP  and  )VP  amounts  for  each 
target  species  and  the  "other  species" 
category  equal  the  actual  DAP  and  JVP 
of  the  previous  year  plus  any  additional 
amounts  the  Regional  Director  projects 
will  be  used  by  the  U.S.  fishing  industry 
during  the  coming  year.  This  projection 
is  based  on  the  latest  reliable 
information  that  is  available,  including 
industry  surveys,  market  data  and  the 
stated  intentions  of  U.S.  fishing  industry 
representatives.  i 

The  preliminary  TACs.  ITACs,     | 
reserve,  and  initial  apportionments  of 
groundfish  in  the  BS.AI  area  for  198^  are 
given  in  Table  1  of  this  notice.  For 


purposes  of  this  notice,  the  TACs  and 
ITACs  in  Table  1  are  the  same  as  those 
for  1987.  and  the  DAP,  JVP,  DAH,  and 
TALFF  amounts  in  Table  1  represent 
current  apportionments  of  the  1987 
TACs.  The  initial  1988  reserve  footnoted 
in  the  table  is  300.000  mt.  The  Council 
approved  the  amounts  in  Table  1  for 
public  review  at  its  September  1987 
meeting.  These  amounts  are  subject  to 
change  as  a  result  of  public  comment 
additional  analysis  of  the  biological 
condition  of  the  groundfish  stocks,  and 
consultation  with  the  Council  at  its 
December  1987  meeting. 

Summary  of  Biolo^cal  Condition  and 
ABCs 

Pollock — The  estimated  abundance  of 
pollock  remains  relatively  high  and  has 
not  changed  significantly  from  last  yeah 
The  Plan  Team  recommended  using  a 
higher  exploitation  rate  than  was  used, 
last  year  because  various  population 
dynamics  theories  suggest  that 
exploitation  of  the  pollock  resource  can 
be  increased  without  loss  of  its  future 
productivity.  The  Plan  Team's 
recommended  exploitation  rate  is  16 
percent,  which  is  within  the  historical 
range  of  10  to  18  percent.  Using  the  16 
percent  exploitation  rate  yields  an 
estimated  ABC  of  1,410,000  mt  for  the 
Bering  Sea  (BS)  subarea  and  160,000  mt 
for  the  Aleutian  Islands  (AI)  subarea. 
Alternatively,  the  ABC  could  be 
calculated  by  using  the  MSY 
exploitation  rate  which  could  produce 
ABCs  for  the  BS  and  AI  subareas  that 
are  about  twice  as  large  as  those 
recommended  by  the  Plan  Team. 

Pacific  ocean  perch  (POP) — The 
fisheries  for  POP  are  managed  as  a 
complex  of  five  species.  Generally,  POP 
stocks  continue  to  remain  low  in 
abundance  relative  to  the  biomass 
levels  during  the  early  1960s.  However, 
recruitment  of  young  fish  into  the 
exploitable  population  appears  to  be 
strong.  Tlie  estimated  current  biomass' 
for  the  BS  subarea  is  64.100  mt  and  for 
the  AI  subarea  is  157,900  mt.  The  ABCs 
for  1988  in  the  BS  and  AI  subareas  of 
6,000  mt  and  16,600  mt,  respectively, 
were  calculated  using  an  exploitation 
rate  of  6  percent.  Comparable  1987 
ABCs  using  the  historical  5  percent 
exploitation  rate  were  3.800  mt  and 
10.900  mt  respectively. 

Other  rockfishes — This  category, 
traditionaly  managed  as  a  unit,  includes 
all  species  of  Sebastes  and 
Sehastoiubus  other  than  those  in  the 
POP  complex.  The  estimated  biomass 
for  the  BS  subarea  is  7,100  mt  and  for 
the  AI  subarea  is  18.500  mt.  Although 
the  1986  survey  indicates  an  increase  in 
biomass  over  the  1980  and  1983 
estimates,  relatively  wide  and 


overlapping  variance  ranges  around 
these  estimates  indicate  that  point 
estimates  for  these  years  may  not  be 
significantly  different.  The  1988  ABCs 
calculated  for  the  BS  and  AI  subareas. 
at  400  mt  and  1.100  mt  respectively,  are 
slightly  lower  than  comparable  1987 
ABCs.  This  reflects  a  lower  confidence 
in  the  biomass  estimates  and  a  decision 
to  use  the  mean  biomass  from  survey 
data  to  calculate  ABC  in  lieu  of 
assumptions  about  the  portion  of  the 
resource  exposed  to  the  survey.  This 
resulted  in  lower  biomass  estimates 
used  to  calculate  the  1988  ABC.  This 
effect  was  conditioned  by  using  the 
MSY  exploitation  rate  used  for  POP  (6 
percent)  for  1988  ABCs  in  lieu  of  the  rate 
used  for  1987  ABCs  (5  percent). 

Sablefish—The  relative  abundance  of 
sablefish  appears  to  have  declined 
slightly  since  1985.  although  current 
levels  are  still  higher  than  those  of  the 
early  1980s.  The  best  estimate  of 
sablefish  biomass  is  for  1986  which  in 
the  BS  subarea  is  56,500  mt  and  in  the  AI 
subarea  is  96.300  mt.  Calculating  1988 
ABCs  from  these  data  using  various 
methods  results  in  an  ABC  range  for  the 
BS  subarea  of  3.900  mt  to  6.800  mt  and 
for  the  AI  subarea  of  6.700  to  11.600  mt. 
These  amounts  contrast  with  1987  ABCs 
for  the  BS  and  AI  subareas  of  3.700  mt 
and  4.000  mt  respectively.  The  large 
ABCs  calculated  for  1988  reflect  the  user 
of  higher  exploitation  rates. 

Atka  mackerel— From  the  most  recent 
trawl  survey  in  1986.  the  biomass  of 
Atka  mackerel  was  estimated  to  be 
545.000  mt.  but  this  estimate  has  an 
extremely  large  coefficient  of  variation. 
There  appear  to  be  no  strong  year 
classes  in  the  exploitable  population  at 
present.  Stock  abundance  is  believed  to 
have  decreased  since  1985.  The  1988 
ABC  of  21.000  mt  reflects  this  decrease 
when  compared  to  the  1987  ABC  of 
30.800  mt. 

Pacific  corf— Estimates  of  the  Pacific 
cod  biomass  in  the  BSAI  area  have 
remained  relatively  high  (above  one 
million  mt)  and  constant  since  1983.  The 
same  population  model  used  last  year 
was  used  this  year  to  calculate  an  ABC 
of  326,000  mt.  The  decrease  in  this  ABC 
from  last  years  ABC  of  400.000  mt  is  due 
to  a  change  in  the  age  composition  of 
the  resource  and  an  overprojection  of 
the  1987  biomass  from  last  year's 
population  model.  An  alternative 
procedure  of  calculating  and  ABC  using 
the  MSY  exploitation  rate  would  result 
in  an  ABC  range  of  between  326,000  mt 
and  700.000  mt. 

Yeilowfin  sole — Current  estimates  of 
yellowfin  sole  abundance  remain 
relatively  high.  These  may  decrease  in 
the  near  future,  however,  due  to  a 


Federal  Register  /  Vol..  $2.  No.  222  /Wednesday.  November  18.  1987  /  Proposed  Rules         44159 


reduced  abundance  of  late-1970s  year 
classes  which  are  now  recruiting  to  the 
exploitable  population.  Estimates  of  the 
yellowfin  sole  biomass  vary  but  are 
about  two  million  mt.  The  ABC  of 
yellowfin  sole  for  1988  is  calculated  to 
be  303,000  mt  or  within  a  range  of 
257,000  mt  to  349,000  mt.  The  increase  in 
this  ABC  over  last  year's  ABC  of  187,000 
mt  is  due  to  the  use  of  12.3  percent  as  an 
exploitation  rate  in  lieu  of  the  historical 
rate  of  10  percent.  Using  the  MSY 
exploitation  rate  could  result  in 
considerably  higher  rates  than  either  the 
12.3  or  10  percent  exploitation  rates. 

Greenland  turbot — The  Greenland 
turbot  resource  continues  to  decline  in 
abundance,  a  trend  since  1980,  due  to 
poor  recruitment  of  juvenile  fish  to  the 
older,  exploitable  population.  Although 
the  1987  biomass  estimate  of  young 
juvenile  Greenland  turbot  on  the  eastern 
Bering  Sea  shelf  is  up  from  the  1986 
estimate,  this  increase  is  considered 
negligible  when  compared  to  estimates 
from  earlier  years.  Biomass  estimates  of 
older  juveniles  and  adult  Greenland 
turbot  on  the  continental  slope  show  a 
persistent  decline.  The  1988  ABC  of 
19.nCo  mt  was  calculated  by  multiplying 
the  MSY  exploitation  rate  by  the  1988 
projected  biomass  from  the  stock 
reduction  model.  This  ABC  is  only  1.000 
mt  less  than  the  1987  ABC  which  was 
based  on  the  same  biomass  model  but  a 
different  exploitation  scenario. 

Arrowtooth  flounder— The  abundance 
of  arrowtooth  flounder  has  increased 


substantially  in  recent  years.  The 
current  biomass  of  this  species  is 
estimated  to  be  490,700  mt  and  is  in 
excellent  condition.  This  is  one  reason 
for  the  substantial  increase  in  the  1988 
ABC  of  109,500  mt  over  that  for  1987  of 
30.900  mt.  The  other  reason  is  that  the 
1988  ABC  was  calculated  using  the  MSY 
exploitation  rate  of  23  percent  in  lieu  of 
the  traditional  rate  of  10  percent  used  a 
calculate  the  1987  ABC. 

Other  flatfishes— This  groundfish 
category  is  composed  of  rock  sole, 
flathead  sole,  Alaska  plaice,  and 
miscellaneous  flatfishes.  All  species  in 
this  group  appear  to  be  in  relatively  high 
abundance.  The  current  estimated 
biomass  in  the  BS  subarea  for  all  "other 
flatfishes"  is  2.255.800  mt.  Rock  sole 
accounts  for  55  percent  of  this  total.  The 
MSY  exploitation  rate  was  used  to 
calculate  the  1988  ABC  for  all  species  in 
this  category  except  the  miscellaneous 
flatfishes.  This  resulted  in  a  total  ABC 
for  this  category  for  1988  of  440.700  mt 
which  is  over  twice  the  size  of  the  1987 
ABC. 

Squid — Information  on  the 
distribution,  abundance,  and  biology  of 
squid  stocks  is  insufficient  for  standard 
analysis  of  biomass  and  MSY.  Based  on 
catch  data  primarily  from  foreign 
fisheries,  harvests  of  10,000  mt  annually 
are  believed  to  be  sustainable.  The  1988 
ABC  is  therefore  specified  at  10,000  mt, 
as  it  was  for  1987. 

Other  species — ^This  category  includes 
species  of  sculpins,  sharks,  skates. 


eulachon,  smelts,  capeiin.  and  octopus. 
This  group  of  groundfish  is  currently  of 
minor  economic  value;  fishing  effort 
generally  is  not  targeted  on  any  of  these 
species.  However,  they  have  potential 
economic  value  and  are  important 
ecosystem  components.  The  estimated 
biomass  in  the  combined  BS  and  AI 
subareas  in  1987  is  618.300  mt  No 
significant  change  has  been  seen  in  this 
stock  size  since  1986.  Harvesting  this 
stock  at  the  estimated  MSY  of  59,000  mt 
represents  an  exploitation  rate  of  10 
percent  The  1988  ABC  is  equal  to  this 
MSY  estimate.  The  increase  in  this  ABC 
over  the  1987  ABC  of  49.500  mt  is  due 
only  to  the  use  of  the  MSY  exploitation 
for  1988  and  does  not  reflect  an  actual 
abundance  increase. 

Other  Matters 

This  action  is  authorized  under 
§§  611.93(b)  and  675.20  and  complies 
with  Executive  Order  12291. 

List  of  Subjects 
50  CFR  Part  611 

Fisheries,  Foreign  relations. 
50  CFR  Part  675 

Fisheries. 

Authority:  16  U.S.C.  1801  et  sag. 

Dated:  Noven)l>er  13. 1987. 

Bill  Powell. 

ExecuUve  Director  Notional  Marine 
Fisheries  Service. 


Table  1.— Prelii^inary  1988  Total  Allowable  Catch  (TAC)  and  Apportionments  of  Groundrsh  in  the  Bering 

Sea  and  Aleutian  Islands  Area  > 


Species 


PollocK: 

BS 

AI 

Pacific  Ocean  Perch: 

BS 

AI 

Other  Rockfishes: 

BS 

AI 

Sablefish: 

BS „ 

AI 

Atka  Mackerel: 

BSAI 

Pacific  Cod: 

BSAI 

Yellowfin  Sole: 

BSAI 

Greenland  Turtxjt: 

BSAI 

Mtrowtooth  Flounder: 

BSAI 

Other  Flatfishes: 

BSAI 


1988  TAC ' 


1.200.000 
88,000 

2.850 
8,175 

450 
1.430 

3.700 
4,000 

30,800 
280.000 
187,000 

20.000 

9,795 

148,300 


Initial  TAC  * 


1,020,000 
74.800 

2,423 
6,949 

382 

1,215 

3,145 
3,400 

26,180 
238,000 
158,950 

17,000 

8.326 

126,055 


DAP» 


185.987 
7,210 

2,423 
6.786 

382 
1,001 

3.310 
3.317 

250 
91,767 

100 
15,213 

830 
17,043 


JVP* 


1.009.013 
80,790 

120 
563 

59 
304 

350 
83 

30,540 

94.938 

161,900 

67 

3,363 

71,972 


DAH* 


1,195.000 
88.000 

2.543 
7,349 

441 
1,305 

3,660 
3,400 

30.790 
186.705 
182.000 

15,280 
4,193 

89,016 


TALFF* 


5,000 
0 

17 
0 

9 
0 

40 
0 

10 

73.295 
5.000 
1,750 
5,602 

37.080 
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Table  1  — Preuminary  1988  Total  Allowable  Catch  (TAG)  and  Apportionments  of  Groundfish  in  the  Bering 

Sea  and  Aleutian  Islands  Area  »— Ck)ntinued 


species 

1988  TAG ' 

Initial  TAG  =* 

DAP* 

JVP« 

dah» 

TALFF • 

Squid 

BSAI                     

500 

15.000 
2,000.000 

425 

12.750 
1.700,000 

4 

500 
336,123 

48 

10,000 
1,494,110 

52 

10,500 
1,820,233 

393 

Other  Species: 

BSAI 

To« -. 

• 

4,500 
132,696 

»  Amounts  are  in  metric  tons.  ^      ^^^     „^„^^_. 

« Initial  TAG  (ITAG)  =  0.85  of  TAG;  initial  reserve  TAG -ITAG  =  300,000  mL 

*  DAP  =  domestic  annual  processing. 

*  JVP  =  joint  venture  processing. 

»  DAH  =  domestic  annual  harvest  =  DAP  +  JVP. 

*  These  19M  TAGs  are  the  sarrw  a^?l"l987'?ACs  pending  consideration  of  a  final  RAD  at  the  December  1987  Council  meeting.  DAP,  JVP. 
DAH,  and  TALFF  amounts  in  the  tat))e  reflect  cun^ent  apportionments  of  the  1 987  TACs. 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearir>gs  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documems  appearing  in  this  section. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  International  Trade 
Administration,  Imports  Administration, 
Commerce. 

action:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administative  reviews. 

summary:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  Hndings.  In  accordance 
with  the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 
EFFECTIVE  DATE:  November  18, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Matthews  or  Richard  W. 
Moreland,  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington, 
DC.  20230;  telephone:  (202)  377-5253/ 
2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  13, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
32556)  a  notice  outlining  the  procedures 
for  requesting  administrative  reviews. 
The  Department  has  received  timely 
requests,  in  accordance  with 
§§  353.53a(a)(l),  (a)(2),  and  355.10(a)(1) 
of  the  Commerce  Regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  Rndings. 

Initiation  of  Reviews 

In  accordance  with  §§  353.53a(c]  and 
355.10(c)  of  the  Commerce  Regulations, 
we  are  initiating  administrative  reviews 
of  the  following  antidumping  and 
countervailing  duty  orders  and  findings. 
We  intend  to  issue  the  Hnal  results  of 


these  reviews  no  later  than  November 
30, 1986. 


Antidumping  duty  proceedings  and 
fifms 

Periods  to  be 
revie««ed 

Pressure  sensitive  Plastic  Tape  from 
Italy: 

Boston „ 

Irptastnastri 

10/01/85-09/30/87 
10/01/86-09/30/87 

Manuli _ .„ _.,. 

N.A.H 

Barium  CMoride  Irom  the  People's 
Republic  0)  China: 

10/01/86-09/30/87 
10/01/86-09/30/87 

10/01  /86-09/30/97 

Shop  Towels  of  Cotton  from  the 

People's  Republic  of  China: 

China  National  Mative  Produce  S 

Animal    By4>roducts   Import   A 

Export  Corp 

10/01/86-09/30/87 

10/01/86-09/30/87 

Chinatex 

Chinatex/Trans-Atlantic  Sales 

CNART 

10/01/86-09/30/87 
10/01/86-09/30/87 
10/01  /86-09/30/B7 

CNART/Cwsininere 

CNART/Fabric  Enterprise 

10/01/86-09/30/87 
10/01  /86-09/30/87 

Countervailing  duty  proceeding 

Period  to  be  reviewed 

Certain   Iron   Metal   Castings   from 
India 

01/01/86-12/31/86 

Canned  Tuna  from  the  Philippines 

Certain  Carbon  Steel  Products  from 
Sweden „ 

01/01/86-12/31/86 
01/01/86-12/31/86 

Interested  parties  are  encouraged  to 
submit  applications  for  administrative 
protective  orders  as  early  as  possible  in 
the  review  process. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
sections  §§  353.53a(c)  and  355.10(c)  of 
the  Commerce  Regulations  (19  CFR 
353.53a(c),  355.10(c)). 

Date:  November  10, 1987. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  87-26587  Filed  11-7-87;  8:45  amj 

BILUNa  CODE  3510-OS-M 

[A-122-605] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Color  Picture  Tut)es 
From  Canada 

action:  Notice. 

SUMMARY:  We  have  determined  that 
color  picture  tubes  from  Canada  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  The 
U.S.  International  Trade  Commission 
(ITC)  will  determine,  within  45  days  of 
publication  of  this  notice,  whether  these 
imports  are  materially  injuring,  or  are 
threatening  material  injury  to,  a  United 
States  industry. 
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EFFECTIVE  DATE:  November  18, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Brinkmann,  (202)  377-3965  or  John 
Kenkel.  (202)  377-3530.  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Final  Determination 

We  have  determined  that  color  picture 
tubes  from  Canada  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  735(a)  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1673d(a))  (the 
Act).  The  weighted-average  margins  of 
sales  at  less  than  fair  value  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

On  June  24, 1987.  we  made  an 
affirmative  preliminary  determination 
(52  FR  24320.  June  30. 1987).  The 
following  events  have  occurred  since  the 
publication  of  that  notice. 

On  July  6. 1987.  Mitsubishi  Electronics 
Industries  Canada.  Inc.  (Mitsubishi),  the 
respondent  in  this  case,  requested  that 
the  Department  extend  the  period  for 
the  final  determination  until  not  later 
than  135  days  after  the  date  on  which 
the  Department  published  its 
preliminary  determination.  The 
Department  granted  this  request,  and 
postponed  its  final  determination  until 
not  later  than  November  12. 1987  (52  FR 
27696.  July  23. 1987). 

Questionnaire  responses  from  the 
respondent  were  verified  in  Canada 
from  June  29  to  July  3. 1987.  and  in  the 
United  States  from  August  24  to  August 
31, 1987. 

Interested  parties  submitted 
comments  for  the  record  in  their  pre- 
hearing briefs  of  October  1. 1987.  and  in 
their  post-hearing  briefs  of  October  9, 
1987. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  color  picture  tubes 
(CPTs)  which  are  provided  for  in  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  items  687.3512. 
687.3513,  687.3514.  687.3516.  687.3518. 
and  687.3520.  The  corresponding 
Harmonized  System  (HS)  numbers  are 
8540.11.00.10,  8540.11.00.20,  8540.11.00.30. 
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8540.ll.0a40,  8540.11.00.50  and  I 

8540.11.0a60. 

CPTs  are  defined  as  cathode  ray  tubes 
suitable  for  use  in  the  manufacture  of 
color  television  receivers  or  other  color 
entertainment  display  devices  intended 
for  television  viewing. 

Petitioners  have  also  requested  that 
the  Department  examine  CPTs  which 
are  shipped  and  imported  together  with 
other  parts  as  television  receiver  kits 
(which  contain  all  parts  necessary  for 
assembly  into  complete  television 
receivers),  or  as  incomplete  televisim 
receiver  assemblies  that  have  a  CPT  as 
well  as  additional  components.  Color 
television  receiver  kits  ("kits")  are 
provided  for  the  TSUSA  item  684.9635, 
while  incomplete  televison  receiver 
assemblies  ("assemblies")  are  provided 
for  the  TSUSA  item  684.9656,  684.9658 
and684.9e6a 

During  the  period  of  investigation,  no 
exporter  in  Canada  sold  kits  and 
assemblies  in  the  United  States.  Thus, 
the  issue  before  the  Department  is 
whether  to  include  in  the  scope  of  this 
proceeding  future  shipments  of  CPTs 
which  are  classifled  for  Customs 
purposes  as  kits  or  assemblies.  We  have 
determined  that  where  a  CPT  is  shipped 
and  imported  together  with  all  parts 
necessary  for  assembly  into  a  complete 
television  receiver  (i.e.,  as  a  "kit"),  the 
CPT  is  excluded  from  the  scope  of  this 
investigation.  The  Department  has 
previously  determined  in  the  Japanese 
(46  FR  30163.  June  5, 1981]  and  Korean 
(49  FR  18336,  April  30, 1984]  television 
receiver  ("CTV")  cases  that  kits  are  to 
be  treated  for  purposes  of  the 
antidumping  statute  as  television 
receivers,  not  as  a  collection  of 
individual  parts.  Stated  differently,  a  kit 
and  a  fully-assembled  television  are  a 
separate  class  or  kind  of  merchandise 
from  the  CPT.  Accordingly,  we  have 
determined  that  when  a>Ts  are  shipped 
together  with  other  parts  as  television 
receiver  kits,  they  are  excluded  from  the 
scope  of  this  investigation.  We  will 
determine  in  any  future  administrative 
review  whether  factual  circimistances 
similar  to  those  found  by  the 
Department  in  the  Japanese  CPT 
investigation  warrant  including 
Canadian  kits  with  this  proceeding  as 
transshipped  CPTs.  , 

With  respect  to  CPTs  which  are  j 
imported  for  Customs  purposes  as 
incomplete  televison  assemblies,  we 
have  determined  that  these  entries  are 
included  within  the  scope  of  this 
investigation  unless  both  of  the 
following  criteria  are  met  (1)  The  CPT  is 
"physically  integrated"  with  other 
television  receiver  components  in  such  a 
manner  as  to  constitute  one  inseparable 
amalgam:  and,  (2)  the  CPT  does  not 


constitute  a  signiflcant  portion  of  the 
cost  or  value  of  the  items  being 
imported.  This  determination  is  driven 
by  several  considerations.  First,  an 
order  against  CPTs  that  excludes  any 
CPT  shipped  vsrith  other  television 
components  could  easily  be 
circumvented  by  simply  shipping  ail 
future  CPTs  to  the  United  States  in 
conjunction  with  at  least  one  other 
television  component  Secondly  (and 
conversely],  there  must  be  a  point  at 
which  a  part,  such  as  a  CPT,  becomes  so 
integrated  within  another  class  or  kind 
of  merchandise  that  the  part  can  no 
longer  be  regarded  as  being  imported  for 
purposes  of  the  antidumping  duty 
statute.  Further,  the  statute  does  not 
permit  an  interpretation  which  could 
result,  for  example,  in  future  petitions 
against  car  radios  imported  within  fully- 
assembled  cars  or  semiconductors 
imported  within  fully-assembled 
mainfi-ame  computers,  when  the  part  in 
question  is  inconsequential  or  small 
compared  to  the  cost  or  value  of  the 
product  of  which  it  is  a  part.  However,' 
where  the  part  (here,  a  CPT]  constitutes 
a  substantial  portion  of  the  cost  or  value 
of  the  article  being  imported  (here,  an 
assembly),  the  dominant  article  does  not 
lose  its  autonomy,  character  and  use 
merely  because  it  is  imported  with 
several  other  less  important  component 
parts.  We  accordingly  determine  that 
assemblies  are  within  the  scope  of  thitf 
investigation. 

Fair  Value  Comparison  Methodology 

To  determine  whether  sales  of  CPTs 
in  the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value 
of  such  or  similar  merchandise  for  the 
period  June  1, 1986  through  November 
30, 1986. 

Foreign  Market  Value 

As  provided  in  section  773(a)  of  the 
Act  we  used  home  market  sales  to 
represent  foreign  market  value  for  sales 
of  CPTs  by  Mitsubishi.  In  order  to 
determine  whether  there  were  sufficient 
sales  of  the  merchandise  in  the  home 
market  to  serve  as  the  basis  for 
calculating  foreign  market  value,  we 
established  separate  categories  of  such 
or  similar  merchandise,  based  on  the 
CPT  screen  size  measured  diagonally  in 
inches.  We  considered  any  CPT  sold  in 
the  home  market  that  was  within  plus  or 
minus  two  inches  in  screen  size  of  the 
CPT  sold  in  the  U.S.  to  be  such  or 
similar  merchanise. 

We  then  compared  the  volume  of 
home  market  sales  within  each  such  or 
similar  category  to  third  country  sales 
(excluding  U.S.  sales),  in  accordance 
with  section  773(a)(1)  of  the  Act.  We 


determined  that  for  Mitsubishi,  there 
were  sufficient  home  market  sales  to 
unrelated  customers  for  each  such  or 
similar  category  to  form  an  adequate 
basis  for  comparison  to  the  CPTs 
imported  into  the  United  States. 
Tlierefore,  foreign  market  value  was 
calculated  using  home  market  sales. 

Purchase  Price 

As  provided  in  section  772(b]  of  the 
Act,  we  used  the  purchase  price  to 
represent  the  United  States  price  for 
sales  of  CPTs  made  by  Mitsubishi  in  the 
United  States  to  unrelated  purchasers 
prior  to  importation  of  the  CPTs  into  the 
United  States.  The  Department 
determined  that  purchase  price  and  not 
exporter's  sales  price  was  the  most 
appropriate  indicator  of  United  States 
price  based  on  the  following  elements. 

1.  The  merchandise  was  purchased  or 
agreed  to  be  purchased  by  the  unrelated 
U.S.  buyer  to  the  date  of  importation 
from  the  manufacturer  or  producer  of 
the  merchandise  for  exportation  to  the 
United  States. 

2.  The  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  buyer. 

3.  Direct  shipments  from  the 
manufacturer  to  the  imrelated  buyer 
were  the  customary  commercial  channel 
for  sales  of  this  merchandise  between 
the  parties  involved. 

Where  all  the  above  elements  are  met 
as  here,  we  regard  the  primary 
marketing  functions  and  selling  costs  of 
the  exporter  as  having  occurred  prior  to 
importation,  in  the  country  of 
exportation  and  not  in  the  United  States. 
In  such  instances,  we  consider  purchase 
price  to  be  the  appropriate  basis  for 
calculating  United  States  price. 

Exporter's  Sales  Price 

For  certain  sales  by  Mitsubishi,  we 
based  United  States  price  on  exporter's 
sales  price,  in  accordance  with  section 
772(c]  of  the  Act  since  the  sale  to  the 
first  unrelated  purchaser  took  place  in 
the  United  States  after  importation. 

United  States  Price  Calculations 

Purchase  Price 

We  calculated  purchase  price  based 
on  the  packed,  ci.f.,  duty  paid  and  c.i.f. 
duty  unpaid  prices  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions  frt)m  these  prices  for 
discounts.  We  also  made  deductions 
under  the  following  section  of  the 
Commerce  Regulations: 

1.  Section  353.10(d)(2)(i) 

Where  appropriate,  we  deducted 
foreign  inland  freight,  brokerage  and 
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handling  charges,  U.S  duty.  U.S.  inland 
freight  and  insurance. 

Exporter's  Sales  Price 

For  all  exporter's  sales  price  sales,  the 
CPTs  were  imported  into  the  United 
States  by  a  related  importer  and 
incorporated  into  a  color  television 
(CTV)  before  being  sold  to  the  first 
unrelated  party.  Therefore,  it  was 
necessary  to  construct  a  selling  price  for 
the  CPT  fit)m  the  sale  of  the  CTV.  To 
calculate  exporter's  slaes  price  we  used 
the  packed,  c.i.f.  duty  paid  prices  of 
CTVs  to  unrelated  purchasers  in  the 
United  States.  We  made  deductions  for 
discounts.  We  also  made  additions  or 
deductions  under  the  following  sections 
of  the  Commerce  Regulations: 

1.  Section  353.10(d)(2)(i) 

We  made  deductions  for  foreign 
inland  freight,  U.S.  and  foreign 
brokerage  and  handling  charges,  U.S. 
duty  and  U.S.  inland  freight. 

2.  Section  353.10(e)(1) 

We  made  deductions  for  commissions 
paid  to  related  sales  representatives 
because  they  are  treated  the  same  as 
unrelated  commissionaires. 

3.  Section  253.10(e)(2) 

We  made  deductions  for  direct  and 
indirect  selling  expenses  incurred  by  or 
for  the  account  of  the  exporter  in  selling 
CTVs  in  the  United  States.  Since  it  is  the 
CTV  and  not  the  CPT  which  is 
ultimately  sold  in  the  United  States,  a 
proportional  amount  of  the  CTV  selling 
expenses  were  allocated  to  the  CPT 
based  on  the  ratio  of  CPT  cost  of 
production  to  the  CTV  cost  of 
production.  Therefore,  we  deducted 
general  indirect  selling  expenses  and 
direct  selling  expenses  for  credit  costs, 
rebates  and  warranties.  The  total  of  the 
indirect  selling  expenses  allocated  to  the 
CPT  formed  the  cap  for  the  allowable 
home  market  selling  expenses  offset 
under  S  353.15(c). 

4.  Section  353.10(e)(3) 

For  exporter's  sales  price  sales 
involving  further  manufacturing,  we 
deducted  all  value  added  to  the  CPT  in 
the  United  States.  This  value  added 
consisted  of  the  costs  associated  with 
the  production  of  the  CTV,  other  than 
the  costs  of  the  CPT,  and  a  proportional 
amount  of  the  profit  or  loss  related  to 
these  production  costs  which  did  not 
include  the  selling  expenses.  Profit  or 
loss  was  calculated  by  deducting  from 
the  sales  price  of  the  CTV  all  production 
and  selling  costs  incurred  by  the 
company  for  the  CTVs.  The  total  profit 
or  loss  was  then  allocated 
proportionately  to  all  components  of 


costs.  The  profit  or  loss  attributable  only 
to  the  production  costs,  other  than  CPT 
costs,  was  considered  to  be  part  of  the 
value  added  in  the  U.S.  production. 

In  determining  the  costs  incurred  to 
produce  the  CTV,  the  Department 
included  (1)  the  costs  of  production  for 
each  components,  (2)  movement 
inventory  carrying  costs  for  each 
component,  and  packing  expense,  and 
(3)  the  cost  of  other  materials,  such  as 
the  cabinet  cables,  fabrication,  general 
expenses,  including  general  and 
administrative  expenses,  general  R&D 
expenses  incurred  on  behalf  of  the  CTV 
by  the  parent  and  interest  expenses 
attributable  to  the  production  of  the 
CTV  in  the  U.S.  The  weighted-average 
costs  for  each  component  were 
converted  at  the  weighted-average 
exctiange  rate  during  that  quarter.  These 
aggregated  quarterly  costs  were  then 
matched  to  the  sales  prices  of  the  CTV 
during  that  quarter  to  determine  the 
profit  or  loss. 

The  Department  found  no  basis,  such 
as  an  extended  period  for  production  or 
an  extended  time  between  the  receipt  of 
the  components  in  the  U.S.  and 
completion  of  the  CTV,  for  lagging  costs. 
Additionally,  lagging  exchange  rates  for 
components,  including  the  CPT,  could 
materially  distort  the  determination 
since  the  U.S.  price  of  the  CPT  would 
not  be  valued  as  the  date  of  sale  of  the 
CTV. 

In  calculating  the  CPT  and  CTV  costs, 
the  Department  relied  primarily  on  the 
cost  data  provided  by  the  respondent.  In 
those  instances  where  it  appeared  all 
costs  were  not  included  or  were  not 
appropriately  quantified  or  valued  in  the 
response,  certain  adjustments  were 
made. 

To  determine  the  company's  financial 
expense  incurred  in  the  production  of 
the  CTV,  the  Department  considered  the 
various  unusual  aspects  of  the 
manufacturing  process.  Because  the 
total  process,  including  the 
manufacturing  of  the  various 
components  as  well  as  the  CTV,  was 
global  in  nature,  involving  numerous 
companies  around  the  world,  the 
Department  based  the  interest  expense 
on  the  costs  incurred  by  the 
consolidated  corporate  entity. 
Additionally,  because  this  global 
process  required  the  corporation  to 
finance  the  costs  of  the  components  for 
an  unusually  lengthy  period  of  time  prior 
to  the  receipt  by  the  U.S.  manufacturer, 
the  Department  also  included  inventory 
carrying  costs  for  those  major 
components  manufactured  by  related 
companies.  To  impute  this  expense,  the 
Department  used  the  simple  average 
interest  rate  of  the  consolidated 
company's  outstanding  debt  to  calculate 


the  carrying  costs  of  these  components 
prior  to  the  completion  of  the  production 
of  the  CTV.  No  inventory  carrying  costs 
were  imputed  for  the  CPT  because  the 
carrying  time  was  not  extensive  prior  to 
the  completion  of  the  CTV. 

The  interest  expense  was  based  on 
the  consolidated  corporate  expense.  The 
Department  deducted  interest  income 
related  to  operations  and  a  proportional 
amount  of  expenses  attributed  to 
accounts  receivable  and  inventory  since 
these  costs  were  included  in  the  cost  of 
production  for  the  final  determination 
on  a  product  specific  basis.  The  interest 
expense  was  then  applied  as  a 
percentage  of  the  costs  of  manufacturing 
of  each  product. 

For  those  major  components 
manufactured  by  related  companies  (i.e.. 
chassis  and  CPT).  the  Department  used 
the  costs  incurred  in  producing  such 
components  and  did  not  rely  on  the 
transfer  prices  of  those  components 
between  related  corporate  entities  when 
determining  the  CTV  costs  incurred  by 
the  consolidated  corporation. 

Royalty  expenses  incurred  for 
production  purposes  were  considered  to 
be  part  of  manufacturing,  not  selling 
expenses. 

Since  Mitsubishi  did  not  include 
general  and  administrative  expenses  or 
general  R&D  incurred  by  the  corporate 
headquarters  for  the  production  of  the 
chassis  and  CPT,  the  Department 
allocated  a  portion  of  these  expenses  tu 
the  CPT,  chassis  and  other 
manufacturing  costs  incurred  in  the  U.S. 
Furthermore,  the  Department  allocated  a 
proportional  amount  of  consolidated 
interest  expense  to  each  company. 

For  the  CPT,  the  company  provided 
corrections  of  clerical  errors.  The 
company  revised  its  variable  factory 
overhead,  direct  labor,  and  indirect 
labor  per  tube  expenses.  The 
Department  revised  semi-variable 
overhead,  depreciation,  taxes  and 
security,  and  development  expenses 
because  the  company  reduced  the  cost 
by  applying  a  capacity  utilization  factor 
which  did  not  fully  absorb  all  costs. 
Furthermore,  the  Department  adjusted 
the  depreciation  expenses  to  capture 
amortization  of  license  payments  made 
by  the  company  which  were  not 
included.  Material  costs  were  adjusted 
for  two  items  pertaining  to  the  19-inch 
tube:  freight,  which  was  not  included  on 
the  19-inch  gun,  and  phosphorus  usage, 
which  could  not  be  supported  during 
verification.  Finally,  the  Department 
increased  the  26-inch  panel  cost 
imported  from  Japan  to  refiect  certain 
reallocations  of  factory  overhead.  This 
adjustment  applied  only  to  the  fourth 
quarter  cost  of  the  26-inch  panel. 
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For  the  chassis,  the  Department  did 
not  allow  a  credit  claimed  for  payroll 
taxes  incurred  in  prior  years  to  offset 
current  year  labor  costs.  Electricity  and 
certain  indirect  expenses  were  also 
reallocated  to  reflect  the  nature  of  the 
production  process.  Finally,  the 
Department  increased  Mitsubishi's  cost 
of  manufacturing  for  the  chassis  because 
it  was  originally  based  on  internal 
corporate  documents,  which  at 
verification  did  not  reconcile  with  the 
fmancial  statements. 

For  the  other  manufacturing  processes 
incurred  for  the  CTV,  the  Department 
excluded  from  production  costs  certain 
warehouse  expenses  which  were 
considered  to  be  part  of  selling 
expenses.  In  addition,  inventory 
carrying  costs  were  calculated  for  the 
chassis. 

Foreign  Market  Calculations 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  delivered,  packed,  home 
market  prices  to  unrelated  purchasers. 
We  did  not  include  sales  to  related 
piuxhasers,  pursuant  to  19  CFR 
353.22(b),  since  those  purchases  were 
determined  to  be  at  prices  which  were 
not  comparable  to  those  at  which  such 
or  similar  merchandise  was  sold  to 
persons  unrelated  to  the  seller.  We 
made  deductions,  where  appropriate,  for 
inland  freight  and  insurance.  We 
subtracted  home  market  packing  and 
added  U.S.  packing  to  home  market 
prices. 

Where  U.S.  price  was  based  on 
purchase  price  sales,  we  made 
adjustments  to  foreign  market  value 
under  the  following  sections  of  the 
Commerce  Regulations: 

1.  Section  353.15(a),  (b)  | 

Circumstances  of  sale  adjustments 
were  made  for  differences  in  credit 
expenses,  warranties,  and  technica 
service  expenses. 

2.  Section  353.16 

Where  there  was  no  identical  product 
in  the  home  market  with  which  to 
compare  a  product  sold  to  the  United 
States,  we  made  adjustments  to  the 
price  of  similar  merchandise  to  account 
for  differences  in  the  physical 
characteristics  of  the  merchandise.  I 
These  adjustments  were  based  on 
differences  in  the  costs  of  materials, 
direct  labor,  and  directly-related  factory 
overhead. 

Where  U.S.  price  was  based  on 
exporter's  sales  price  we  made 
deductions  from  the  prices  used  to 
calculate  foreign  market  value  under  the 
following  sections  of  the  Commerc^ 
Regulations: 


1.  Section  353.15(c) 

We  deducted  indirect  selling  expenses 
and  direct  selling  expenses  for  credit 
costs,  technical  service  expenses  and 
warranties  incurred  by  or  for  the 
account  of  the  respondent  in  selling  the 
CPTs  in  the  home  market.  The  amount  - 
of  indirect  expenses  deducted  for  each 
respondent  was  limited  to  the  total 
indirect  expenses  incurred  for  CPT  sales 
in  the  United  States.  Total  indirect  CPT 
expenses,  as  noted  in  the  "U.S.  Price 
Calculation"  section  of  the  notice,  were 
derived  by  allocating  to  CPTs  a 
proportional  amount  of  CTV  selling 
expenses. 

2.  Section  353.16 

Where  there  was  no  identical  product 
in  the  home  market  with  which  to 
compare  a  product  sold  to  the  United 
States,  we  made  adjustments  to  the 
price  of  similar  merchandise  to  account 
for  differences  in  the  physical 
characteristics  of  the  merchandise. 
These  adjustments  were  based  on 
di^erences  in  the  costs  of  materials, 
direct  labor  and  directly  related  factory 
overhead. 

Currency  Conversion 

For  comparisons  involving  exporter's 
sales  price  transactions,  we  used  the 
official  exchange  rate  on  the  dates  of 
sale  since  the  use  of  that  exchange  rate 
is  consistent  with  section  615  of  the 
Trade  and  Tariff  Act  of  1984  (1984  Act). 
We  followed  section  615  of  the  1984  Act 
rather  than  9  353.56(a)(2]  of  our 
regulations  because  the  later  law 
supersedes  that  section  of  the 
regulations.  For  comparisons  involving 
purchase  price  transactions  we  made 
currency  conversions  in  accordance 
with  §  353.56(a)(l]  of  our  regulations.  All 
currency  conversions  were  made  at  the 
exchange  rates  certified  by  the  Federal 
Reserve  Bank. 

Verification 

As  provided  in  section  776(a)  of  the 
Act,  we  verified  all  information  used  in 
reaching  the  final  determination  in  this 
investigation.  We  used  standard 
verification  procedures  including 
examination  of  all  relevant  accoimting 
records  and  original  source  documents 
provided  by  the  respondent. 

Interested  Party  Comments 

Comment  1:  Petitioners  argue  that 
CPTs  which  are  imported  as  part  of  kits 
or  incomplete  CTVs  should  be  included 
within  the  scope  of  the  investigation. 
They  argue  that  the  Customs 
classification  of  these  CPTs  as 
"incomplete  television  receivers"  or 
"kits"  under  TSUSA  items  684.9655- 
684.9663.  which  are  dutiable  at  a  rate  of 


five  percent,  does  not  necessitate  their 
exclusion  from  a  CPT  order.  They  cite 
Diversified  Products  Corp.  V.  U.S..  572 
F.  Supp.  883,  887  (CIT 1983)  as  a 
precedent  which  allows  the  Department 
to  modify  Customs  classification  in  its 
determination  of  class  or  kind  of 
merchandise. 

Mitsubishi  contends  that  since  it  does 
not  ship  kits  or  assemblies  into  the  U.S. 
either  directly  or  through  third  countries, 
this  is  not  an  issue  in  this  investigation. 
DOC  Position:  We  agree  in  part  with 
petitioners.  See  the  "Scope  of 
Investigation"  section  of  this  notice. 
Comment  Z-  Petitioners  argue  that 
CPTs  sold  to  related  parties  which  are 
subsequentiy  incorporated  into  CTVs 
before  they  are  sold  to  unrelated 
customers  are  properly  included  within 
the  scope  of  die  investigation.  They  cite 
section  772(e)  of  the  Act  as  giving  the 
Department  authority  to  include 
merchandise  which  is  further 
manufactured  within  the  scope. 

DOC  Position:  Section  772(e)(3)  of  the 
Act  gives  the  Department  authority  to 
make  adjustments  to  exporter's  sales 
price  where  the  imported  merchandise 
under  investigation  is  subject  to 
additional  manufacturing  or  assembly 
by  a  related  party.  In  this  instance,  CPTs 
are  imported  fi^m  Canada  by  related 
parties  where  they  are  further 
assembled  into  CTVs  before  being  sold 
to  the  first  unrelated  party.  Therefore,  in 
order  to  determine  the  U.S.  price  of  the 
CPT,  we  properly  deducted  the  value 
added  to  the  CPT  after  importation. 

See  the  "U.S.  Price  Calculation" 
section  above  for  a  discussion  of  the 
methodology  used. 

Comment  3:  Petitioners  argue  that  in 
its  preliminary  determination  the 
Department  erred  by  failing  to  impute 
the  inventory  carrying  cost  associated 
with  obtaining  CTV  components  from 
related  suppliers  in  calculating  the  cost 
of  manufacture  for  CTVs.  Petitioners 
maintain  that  the  Inventory  carrying 
cost  of  the  CTV  components  should  be 
based  on  the  time-in-inventory  at  the 
related  suppliers'  premises  and  the  time- 
in-transit  to  the  CTV  production  line  in 
the  United  States. 

Respondent  argues  that  the 
Department  should  not  Impute  a  cost  for 
the  time  components  spend  in  inventory 
and  transit  before  CTV  production. 
Moreover,  respondent  contends  that  the 
Department  should  not  make  such  an 
extensive  policy  change  after  a 
preliminary  determination  when  that 
change  was  not  anticipated  in  the 
preliminary. 

DOC  Position:  We  agree  with 
petitioners.  We  have  imputed  inventory 
carrying  costs  based  on  the  time  the 


company  financed  such  costs  prior  to 
the  date  of  sale  of  the  CTV.  We  have 
included  those  costs  in  calculating  the 
cost  of  manufacture  of  the  CTV.  We 
disagree  with  the  respondent's  position 
that  we  should  not  make  such  changes 
after  the  preliminary  determination.  One 
purpose  of  a  preliminary  determination 
is  to  set  forth  the  methodology  the 
Department  believes  is  appropriate.  The 
methodology,  like  other  elements  of  a 
preliminary,  can  be  changed  for  the  final 
determination  if  the  result  is  more 
accurate.  The  change  we  have  adopted 
was  proposed  by  petitioners  and 
respondent  has  had  ample  opportunity 
to  present  arguments  against  it. 

Comment  4:  Petitioners  state  that  the 
inventory  carryng  costs  incurred  for 
CPTs  prior  to  the  time  that  they  are 
incorporated  into  a  CTV  are  CTV 
production  costs  rather  than  CPT  costs. 
Respondent  argues  that  these  costs 
should  be  considered  CPT  costs. 

DOC  Position:  We  agree  with  the 
respondent.  Those  inventory  carrying 
costs  related  to  components  which  were 
added  during  the  production  of  the  CPT 
were  considered  as  part  of  the  value 
added  in  the  U.S.  because  such  costs 
were  an  integral  part  of  the  components. 

Comment  5:  The  petitioners  argue  that 
the  Department's  exclusion  of  certain 
CTV  models  on  the  grounds  that  the 
models  were  no  longer  being  produced 
or  the  amounts  being  sole  were 
negligible  is  arbitrary  and  not  in 
accordance  with  the  Law.  In  particular, 
they  claim  the  Department  did  not  use  a 
"generally  recognized"  sampling 
technique.  The  respondent  contends  that 
the  CTV  models  selected  by  the 
Department  represented  nearly  all  the 
sales  made  during  the  period  of 
investigation. 

DOC  Position:  We  disagree  with 
petitioners.  There  is  no  requirement  that 
the  Department  examine  all  exporters  or 
sales.  The  Department's  regulations 
merely  require  that  we  examine  at  least 
60  percent  of  the  imports  in  question,  19 
CFll  353.38,  and  we  have  done  so  in  this 
proceeding.  In  this  investigation, 
Mitsubishi  represented  all  imports  of 
CPTs  from  Canada.  We  investigated 
approximately  95  percent  of  the  sales  of 
this  company.  Furthermore,  we  verified 
the  total  sales  of  this  company  in  all 
markets  as  well  as  the  quantity  of  CPTS 
incorporated  into  the  model  we  chose  to 
investigate.  Because  we  found  no 
discrepancies  in  these  figures,  we  are 
satisfied  that  the  remainder  of  the  sales 
not  verified  encompassed  those  models 
which  has  relatively  few  sales,  were  out 
of  production,  or  were  reported  as 
replacement  parts.  Also,  we  do  not  view 
our  decision  allowing  the  respondent  not 
to  report  a  few  sales  as  sampling.  We 


disregarded  these  sales  for  reasons  of 
administrative  convenience,  having 
concluded  that  these  few  sales  would 
not  add  to  the  accuracy  of  our  analysis. 

Comment  6:  The  petitioners  allege  that 
the  Department  erred  in  its  methodology 
of  computing  the  exporter's  sales  price 
offset  cap.  "They  contend  that  we  should 
not  calculate  an  offset  cap  for  CPTs 
from  the  CTV  indirect  selling  expenses 
because  selling  expenses  for  CTVs  will 
always  be  higher  than  those  for  CPTs. 
Rather,  we  should  use  indirect  expenses 
of  selling  CPTs  in  the  U.S.  market  to  the 
related  CTV  producer  for  our  exporter's 
sales  price  offset  cap. 

DOC  Position:  We  disagree.  Since  it  is 
CTVs  and  not  CPTs  which  are 
ultimately  sold  in  the  U.S.  and  all  selling 
expenses  occur  at  the  time  of  the  CTV 
sale,  we  have  prorated  the  selling 
expenses  of  CTVs  to  reflect  the  share  of 
selling  expenses  attributable  to  CPTs  for 
the  purposes  of  creating  an  exporters' 
sales  price  offset  cap.  We  view  this 
methodology  as  more  equitable  and 
accurate  than  that  proposed  by 
petitioners.  Petitioners'  methodology 
would  not  be  accurate  because  all 
respondents  sold  CPTs  to  related 
companies  in  the  U.S.  and  the  indirect 
selling  expense  incurred  on  such  sales 
would  not  be  representative  of  such 
expenses  had  the  sales  been  to 
unrelated  parties. 

Comment  7:  Petitioners  argue  that  the 
methodology  used  by  the  Department  to 
determine  U.S.  price  for  imports  of  CPTs 
by  related  parties  is  statutorily 
mandated  under  the  value  added 
provisions  of  section  772(e)(3)  of  the  Act 
and  is  supported  by  Department 
Regulations  and  practice.  However,  the 
Department  should  not  add  profit  to  the 
CPT  in  those  limited  situations  where 
there  is  evidence  that  the  CPT  is  being 
transferred  at  prices  its  cost  of 
production  or  where  the  respondent's 
entire  CPT  operation  is  unprofitable.  In 
such  instances,  the  profit  accrues  to  the 
CTV  and  not  the  CPT. 

Respondent  argues  that  profit  should 
be  allocated  using  actual  costs 
according  to  the  ration  of  CPT 
production  costs  to  total  production 
costs. 

DOC  Position:  We  agree  with 
.respondent.  It  has  been  our  longstanding 
practice  to  deduce  the  profit  (or  loss) 
associated  with  U.S.  value  added  when 
the  related  party  in  the  United  States 
performs  further  manufacturing  on  the 
imported  product. 

We  do  not  agree  with  the  petitioners 
that  the  adjustment  should  be  limited  to 
those  situations  where  the  transfer  price 
exceeds  the  cost  of  producing  the  CPT 
or  where  the  CPT  operation  is 
profitable.  The  profitability  of  the  "sale" 


of  the  CPT  to  the  related  importer 
derives  directly  from  the  profitability  of 
the  sale  of  the  CTV  because  this  is  the 
first  sale  to  an  unrelated  customer. 
Whether  the  transfer  price  for  the  CPT  is 
less  than  or  exceeds  the  cost  of 
producing  the  CPT  does  not  affect  that 
profitability. 

Commment  8:  Respondent  argues  that 
the  Department  should  not  add  any 
profit  attributable  to  CTV  selling 
expenses  to  the  value  added  since 
section  772(e)(3)  hmits  the  application  of 
increased  value  to  the  process  of 
manufacture  or  assembly  performed  on 
the  imported  merchandise. 

Petitioners  argue  that  profit  arising 
from  selling  expenses  is  properly  a  part 
of  value  added  because  the  amount  of 
profit  earned  on  the  sale  of  a  CTV  is 
directly  affected  by  the  cost  to  make  it 
and  the  cost  to  sell  it. 

DOC  Position:  We  agree  with  the 
respondent  that  section  772(e)(3)  of  the 
statute  limits  the  value  added  deduction 
from  U.S.  price  to  any  increased  value 
including  additional  material  and  labor 
resulting  from  the  process  of 
manufacturing  or  assembly.  Material 
and  labor  were  specifically  identified  as 
elements  of  increased  value.  Not  only 
were  selling  expenses  not  contemplated 
as  elements  of  increased  value,  they 
were  specifically  provided  for  in  section 
772(e)(2)  which  calls  for  the  deduction  of 
expenses  generally  incurred  by  or  for 
the  account  of  the  exporter  in  the  United 
States  in  selling  identical  or 
substantially  identical  merchandise. 
Therefore,  we  did  not  include  in  the 
value  added  to  the  CPT  in  the  U.S.  any 
profit  attributable  to  CTV  selling 
expenses. 

Comment  9:  Petitioners  state  that 
Mitsubishi  failed  to  report  model 
specific  warranty  expense  on  CTVs.  and 
Mitsubishi's  methodology  of  allocating 
across  products  under  investigation 
distorts  the  actual  costs  incurred  in  the 
products  under  investigation.  The 
Department  should  require  that 
Mitsubishi  provide  specific  warranty 
costs  for  each  CTV  model  subject  to 
investigation.  Petitioners  further  argue 
that  the  Department  should  revise  its 
preliminary  determination  calculations 
and  deduct  the  CTV  warranty  cost  as  a 
direct  selling  expense  in  the  value 
added  analysis. 

The  respondent  contends  that  the 
Department  should  subtract  only  CPT 
warranty  costs  from  the  U.S.  sales  price 
instead  of  CTV  warranty  costs  because 
(1)  these  expenses  are  incurred  on  a 
component  specific  basis;  (2)  Mitsubishi 
Sales  .America.  Inc.'s  (MESA)  records 
provided  component-by-component 
costs;  and  (3)  the  subject  matter  of  this 
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investigation  involves  a  specific  Ci'V 
component. 

DOC  Position:  We  generally  agree 
with  the  petitioners.  However,  MESA 
does  not  maintain  separate  model-by- 
model  warranty  costs  in  its  data  base 
and  therefore  cannot  provide  model-by- 
model  CTV  warranty  expenses.  As 
described  elsewhere  in  the  notice,  the 
Department  has  taken  all  selling  costs 
associated  with  the  CTV  and  allocated 
them  proportionately  to  the  CPT  and 
other  components.  Warranty  expenses 
have  been  included  among  these  selling 
expenses.  We  are  not  persuaded  that 
allocating  specific  selling  expenses  to 
specific  components  is  feasible  or  that  it 
would  enhance  the  accuracy  of  our 
results. 

Comment  10:  Mitsubishi  states  that 
certain  of  MESA's  credits  should  not  be 
disallowed  as  intracompany  transfers.  It 
notes  that  these  MESA  credits  are 
included  as  debits  on  MCEA's  books 
and  have  been  included  as  part  of 
MCEA'S  overhead  expense.  However,  if 
the  credits  are  disallowed,  then  MCEA's 
overhead  expenses  should  be  reduced 
as  an  offset  in  an  amount  equal  to  these 
disallowed  credits. 

DOC  Position:  We  agree  with  the 
respondent  and  have  reduced  the 
overhead  expenses  in  an  amount  equal 
to  these  intracompany  transfers. 

Comment  11:  Petitioners  argue  that 
physical  difference  in  merchandise 
adjustments  should  be  applied  on  a 
model-by-model  basis  as  opposed  to 
calculating  an  average  foreign  market 
value. 

DOC  Position:  We  applied  difference 
in  merchandise  adjustments  for  each 
specific  model  when  comparing  it  to  the 
U.S.  model.  The  resulting  difference  in 
merchandise  adjustment  was,  therefore, 
calculated  on  a  model-by-model  basis. 

Comment  12:  Petitioners  claim  that  a 
monthly  foreign  market  value  should  be 
calculated  as  opposed  to  a  foreign 
market  value  covering  the  entire  period 
of  investigation.  Petitioners  state  that 
CPT  prices  on  home  market  models 
declined  sharply  during  the  period  of 
investigation  and  in  the  past  the 
Department  has  correctly  used  a 
monthly  weighted-average  foreign 
market  value  in  such  circumstances. 

DOC  Position:  We  disagree  with 
petitioners.  We  see  no  evidence  of  sharp 
price  declines  in  Canada  during  the 
period  of  investigation  and,  therefore,  no 
need  to  calculate  a  monthly  foreign 
market  value. 

Comment  13:  Petitioners  claim 
Mitsubishi's  method  of  offsetting  sales 
made  during  the  period  of  investigation 
with  returns  made  during  the  period  of 
investigation  may  understate  dumping 
margins.  Petitioners  argue  that 


respondent  can  select  which  customers' 
sales  will  be  reduced  by  returns  and 
consequendy  assign  returns  to 
customers  that  ere  provided  with  the 
largest  number  of  sales  inducements 
and  rebates.  Petitioners  suggest  that  the 
Department  require  Mitsubishi  to  submit 
a  listing  of  sales  excluded  using  its 
methodology,  including  customer 
numbers. 

DOC  Position:  We  disagree  with 
petitioners.  A  relatively  small  number  of 
all  sales  during  the  period  of 
investigation  had  corresponding  returns. 
A  significant  number  of  these  returns 
could  be  matched  directly  as  to 
customer,  model  number  and  price  to  a 
single  invoice.  The  remaining  sales  were 
matched  to  sales  based  on  model 
number  and  gross  sales  price;  only  the 
customer  was  different.  While  gross 
sales  prices  were  used  instead  of  net 
prices,  Mitsubishi's  computer  program 
selected  the  sale  nearest  in  time  before 
the  return  was  made  as  the  one  to  be 
discarded.  Therefore,  respondent's 
methodology  appears  to  be  an  objective 
and  reasonable  way  of  matching  these 
credit  returns.  While  Mitsubishi 
compared  prices  on  a  gross  invoice 
basis,  these  returns  were  relatively  so 
small  in  number  that  we  have 
determined  that  they  will  not  affect  the 
margin  calculation. 

Comment  14:  Petitioners  allege  that 
Mitsubishi  has  large  differences  in  its 
credit  costs  due  to  the  existence  of 
service  fees  paid  to  and  by  flooring 
companies  and  differing  payment 
periods  for  certain  classes  of  customers. 
Therefore,  it  should  not  be  allowed  to 
average  these  costs  by  submitting  an 
average  accounts  receivable  turnover 
rate  for  calculating  the  number  of  days 
that  payment  is  outstanding.  Mitsubishi 
argues  that  its  records  do  not  track 
shipment  date  to  payment  date  on  a 
sale-by-sale  basis.  Mitsubishi  asserts 
that  the  approach  utilized  by  MESA  was 
the  most  accurate. 

DOC  Position:  We  generally  agree 
with  the  petitioners.  However,  the 
respondent  did  not  maintain  its  records 
in  a  manner  whereby  precise  credit 
costs  and  flooring  expenses  could  be 
determined  on  a  sale-by-sale  basis. 
Therefore,  we  deducted  an  average 
amount  for  these  costs  and  treated  both 
credit  costs  and  Qooring  expenses  as 
direct  selling  expenses. 

Comment  15:  Petitioners  allege  that 
Mitsubishi  understated  its  CTV  packing 
expenses.  Petitioners  claim  that  the 
Department  should  adjust  Mitsubishi's 
packing  costs  to  reflect  actual  costs 
incurred  and  ensure  that  the  standards 
accurately  reflect  the  labor  time  in  the 
current  period. 


DOC  Position:  This  expense  has  been 
revised  and  verified  and  will  be  used  in 
the  Hnal  analysis. 

Comment  10:  Mitsubishi  states  that  it 
treated  all  general  expenses 
appropriately,  and  that  G&A  expenses 
of  headquarters  were  allocated  to 
subsidiaries  in  fair  amounts  and  need 
not  be  increased.  The  petitioners  argue 
that  the  expenses  incurred  by  Mitsubishi 
must  be  allocated  to  subsidiary 
operations  because  they  were  incurred 
on  behalf  of  these  operations. 

DOC  Position:  The  Department 
attributed  general  and  administrative 
expenses  related  to  the  headquarter 
operations  to  all  companies.  Since  the 
respondent  had  not  provided  an  amount 
for  such  expenses,  the  Department  used, 
as  best  information,  adjusted 
information  from  the  consolidated 
financial  statements. 

Comment  17:  Petitioners  claim  that  the 
respondent  misallocated  G&A  expenses 
by  using  arbitrarily  determined  standard 
times  for  the  G&A  at  the  plant 
manufacturing  the  CTV.  Mitsubishi 
states  that  these  expenses  were 
allocated  to  product  groups  by  cost  of 
sales,  not  standard  times. 

DOC  Position:  The  respondent  used 
cost  of  sales  to  allocate  the  general  and 
administrative  costs  between  projection 
televisions  (PTV)  and  CTV  production. 
The  general  and  administrative  costs 
were  then  allocated  to  individual 
products  based  on  standard  times.  The 
Department  verified  the  allocation  of 
general  and  administrative  costs  and 
concluded  that  respondent's  method 
was  not  distortive. 

Comment  18:  Petitioners  claim  that 
United  Electronic  Engineering  Corp.  Pte. 
Ltd.'s  (UEEC)  fmancial  expense  claims 
are  understated.  Petitioners  suggest  that 
if  the  Department  cannot  determine  the 
actual  financial  expenses  of  UEEC 
attributable  to  CTV  chassis,  the 
Department  should  use  the  greater  of  the 
financial  expenses  from  the  monthly 
profit  and  loss  statements  or  the  audited 
financial  statements  and  allocate  the 
expenses  using  the  renpective  costs  of 
goods  sold.  Also,  petitioners  claim  that 
no  deduction  to  financial  expense  for 
financial  revenues  should  be  made. 

/?OCi\js///o/i;  The  Department  used 
the  consolidated  financial  expenses  of 
the  corporation  in  determining  the 
financial  expense  to  be  attributed  to 
each  entity  in  the  corporation.  Any 
financial  income  from  operation  was 
ued  to  offset  the  interest  expense.  This 
expense  was  allocated  on  the  basis  of 
cost  of  goods  sold. 

Comment  19:  Petitioners  claim 
Mitsubishi  miscalculated  G&A  expenses 
attributable  to  the  cost  of  producing  the 


CPT  by  including  taxes  which  do  not 
relate  to  the  cost  of  production. 
Petitioners  argue  the  Department  should 
deduct  the  business  tax  from  G&A 
expenses  attributable  to  the  cost  of 
production  for  CPTs. 

DOC  Position:  TTie  Department 
excluded  the  business  tax.  which  was 
similar  to  an  income  tax,  fri>m  its 
calculation  of  general  and 
administrative  expenses. 

Co/Tune/if  20:  Mitsubishi  claims  that 
four  Kyoto  Works  groups  were  devoted 
solely  to  CPT  production  activities  and 
the  indirect  costs  incurred  by  these 
groups  should  not  be  allocated  over  all 
products  at  Kyoto  Works.  The  CPT 
production  group  also  manufactured  the 
26'  panel  which  was  transferred  to 
Canada  for  us  in  the  26"  CTV. 

Petitioners  claim  that  these  expenses 
should  be  reallocated  to  all  products 
manufactured  by  Kyoto  Works,  using 
total  actual  labor  hours  or  the  cost  of 
goods  sold  of  the  respective  products  to 
distribute  expenses  between  product 
lines  and  among  products. 

DOC  Position:  Review  of  verification 
exhibits  subsequent  to  verification 
revealed  that  these  four  groups  were 
part  of  the  CPT  operation  and  that  their 
costs  should  be  attributed  solely  and 
entirely  to  CPT  products  includ^  the 
26'  panel,  and  not  allocated  over  all 
products  at  the  Kyoto  works.  No 
adjustment  was  made. 

Comment  21:  Mitsubishi  states  that 
there  were  no  write-offs  of  printed 
circuit  boards  ("PCB")  inventory  used  to 
produce  chassis  for  CTVs  either  during 
1986  or  in  the  year-end  adjustments. 
Petitioners  claim  that  since  CTV  models 
are  constantly  being  introduced  into  the 
marketplace  or  updated,  write-offs  for 
inventory  obsolescence  of  PCBs  should 
be  significant 

DOC  Position:  The  Department  has 
analyzed  the  documentation  received 
during  verification  and  determined  that 
there  was  no  indication  of  write-offs  for 
PCB  inventory  and  that  none  was  taken. 
Therefore,  the  Department  has  not  made 
any  adjustment  for  obsolescence. 

Comment  22:  t^tsubishi  states  that 
the  energy  expenses  were  appropriately 
allocated  in  the  submission  between 
CTV  chassis  and  other  products 
manufactured  in  that  plant. 

Petitioners  claim  respondent 
understated  the  actual  energy  expenses 
attributable  to  chassis  production  costs 
and  that  the  Department  should 
recalcidate  common  energy  expenses 
based  on  the  space  allocation 
percentages. 

DOC  Position:  The  Department 
reviewed  the  allocation  of  common 
energy  expenses  and  found  no  basis  or 


support  for  the  respondent's 
methodology. 

Therefore,  the  Department  reallocated 
the  common  energy  costs  based  on 
production  floor  space  used  for  the  CTV 
chassis  and  other  products 
manufactured  in  the  plant. 

Comment  23:  Mitsubishi  claims  that 
UEEC  was  not  subject  to  a  payroll  tax  in 
1986  due  to  the  abolition  of  this  tax  in 
1985  by  the  Singapore  Government. 
Petitioners  argue  the  Mitsubishi's 
chassis  labor  costs  were  understated 
since  UEEC  failed  to  account  for  the  full 
amount  of  a  payroll  tax  in  its  labor  cost 
calculations.  Petitioners  state  that  the 
Department  should  recalculate  labor 
costs  to  reflect  this  direct  labor  cost. 

DOC  Position:  The  Department 
examined  documents  during  verification 
and  determined  that  the  credit  for  the 
payroll  tax  should  not  be  included  in  the 
cost.  The  Department  accordingly  made 
the  adjustment  to  eliminate  the  credit 
for  pa}rroll  tax  since  credits  related  to 
prior  expenses  should  not  offset  current 
costs. 

Comment  24:  Mitsubishi  changed 
allocation  methods  for  certain  overhead 
items  between  the  third  and  fourth 
quarter  of  1986.  The  company  changed 
the  overhead  allocation  when  it 
transferred  car  audio  production  fi-om 
Kyoto  Worics  to  Sanda  Works. 

DOC  Position:  The  Department 
reviewed  and  adjusted  the  fourth 
quarter  allocation.  As  a  result,  these 
costs  were  adjusted  to  reflect  the  third 
quarter's  allocation  basis. 

Comment  25:  Petitioners  claim  that 
Mitsubishi's  U.S.  labor  costs  on  CTVs 
were  understated  due  to  a  borrowing  of 
personnel  and  that  respondent  did  not 
provide  revised  labor  cost  figures  to 
account  for  this  additional  labor  cost. 

Mitsubishi  claims  that  the  transfers  of 
personnel  between  the  CTV  and  PTV 
buildings  was  insignificant  during  1986. 
Alsa  the  transfers  were  roughly  equal 
between  the  two  plants,  so  the  absolute 
levels  offset  with  no  net  effect. 
Therefore,  no  change  is  required  in  the 
labor  cost  for  CTV  assembly. 

DOC  Position:  Labor  was  transferred 
between  both  production  areas.  The 
Department  concluded,  however,  that 
the  effect  of  the  transfer  of  employees 
between  the  departments  was  minimal. 
Thus,  no  adjustment  was  made. 

Comment  26:  Mitsubishi  contends  that 
the  cost  of  sales  from  the  internal 
records  and  the  audited  financial 
statement  are  reconcilable  and  the 
reconciliation  is  provided  in  verification 
Exhibit  #48.  Petitioners  claim  that  these 
internal  financial  statements  formed  the 
basis  of  the  cost  submission  and  that  the 
discrepancy  between  the  internal 
records  and  the  audited  financial 


statements  should  be  allocated  strictly 
to  the  cost  of  producing  chassis  used  in 
producing  CTVs  under  investigation. 

DOC  Position:  The  verification  exhibit 
referred  to  by  the  respondent  is  the 
financial  statement  of  the  company, 
which  does  not  provide  a  reconciliation. 
Therefore,  the  Department  attributed  a 
proportional  amount  of  this  difference 
between  the  audited  financial 
statements  and  the  internal  financial 
statements  to  CTV  chassis  production. 

Comment  27:  Petitioners  claim  that 
Mitsubishi's  choice  of  standard  times  for 
allocation  bases  was  inconsistent  and 
arbitrary  and  resulted  in  cost 
understatements.  Petitioners  suggest 
that  the  Department  should  recalculate 
these  expenses  based  on  actual  labor 
hours. 

Mitsubishi  states  that  the  standard 
times  used  were  always  selected  on  a 
production  lot  basis  and  that  this 
method  does  not  underallocate  expenses 
to  CTVs  that  contain  Canadian  or 
Japanese  tubes. 

DOC  Position:  The  Department 
reviewed  the  standard  times  presented 
at  verification.  In  cases  when  standard 
times  were  selected  from  outside  the 
period  of  investigation  they  appeared  to 
be  reasonable  when  compared  to  those 
within  the  period  of  investigation. 
Therefore,  we  accepted  Mitsubishi's 
allocation. 

Comment  28:  Petitioners  state  that 
costs  submitted  by  Mitsubishi  may  not 
have  reflected  the  costs  incurred  by 
related  trading  companies.  Petitioners 
suggest  that  the  Department  should 
calculate  the  full  cost  incurred  by 
Mitsubishi  Sales  Singapore  Pte.  Ltd. 
(MSS)  in  procuring  materials  for  UEEC 
and  trading  finished  chassis  to 
Mitsubishi  Consumer  Electronics  of 
America,  Inc.  (MCEA)  from  UEEC. 

Mitsubishi  argues  that  it  submitted 
costs  which  overstate  the  expenses  of 
MSS.  Since  the  chassis  go  to  MCEA, 
selling  expenses  are  minimal  according 
to  Mitsubishi  and  the  commission 
exceeds  the  expenses  incurred  by  MSS. 

DOC  Position:  The  Department  has 
captured  the  costs  incurred  by  MSS  for 
chassis  as  a  general  and  administrative 
expense. 

Comment  29:  Petitioners  argue  that 
respondent  failed  to  limit  its  fabrication 
costs  to  the  period  of  investigation. 
Petitioners  suggest  the  Department 
should  recalculate  actual  fabrication 
costs  strictly  for  each  quarter  in  the 
period  of  investigation  and  allocate 
these  costs  based  on  the  actual  labor 
time  per  model  in  production,  rejecting 
Mitsubishi's  annualized  figures. 

Mitsubishi  contends  that  the 
annualized  fabrication  rate  was 
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appropriate  because  CTV  production  is 
somewhat  seasonal  and  thus  quarterly 
fabrication  costs  fluctuate  widely. 
Moreover,  the  company  is  on  the  cash 
basis  and  adjustments  to  quarterly  data 
would  have  been  excessive,  while 
accruals  would  be  more  properly 
reflected  over  an  entire  year.  Finally,  the 
price  of  the  CTV  was  based  on  the  total 
annual  costs. 

DOC  Position:  In  this  case,  the 
Department  concluded  that  the 
annualized  fabrication  rate  did  not 
distort  the  fabrication  cost  incurred  for 
the  production  of  the  CTV.  Therefore, 
we  did  not  adjust  the  respondent's 
submission. 

Comment  30:  Mitsubishi  claims  that 
the  electricity  expenses  for  CTVs  should 
be  lowered  in  the  Hnal  value  added 
calculation.  The  two  production 
buildings  were  metered  separately  for 
electricity.  However,  when  preparing 
the  response  Mitsubishi  allocated  the 
total  pool  of  overhead  expenses  based 
on  standard  times.  As  a  result,  CTV 
production  received  roughly  70  percent 
of  the  expenses  rather  than  the  50 
percent  it  should  have  received. 

DOC  Position:  The  Department 
disagrees  that  an  adjustment  should  be 
made.  The  company  did  not  present  this 
adjustment  nor  relevant  decumentation 
during  verification.  The  Department 
cannot  accept  unverified  information  as 
a  basis  for  its  final  determination. 
Therefore,  since  the  Department  was  not 
able  to  verify  it  we  did  not  use  if  in  our 
final  determination. 

Comment  31:  Mitusbishi  claims  that 
automatic  insertion  expenses  were 
overallocated  to  CTV  chassis  in  its 
response  and,  therefore,  the  Department 
should  adjust  the  CTV  chassis  cost. 

DOC  Position:  The  respondent  could 
not  support  its  contention  that  automatic 
insertion  costs  were  over-allocated  to 
chassis.  Therefore,  we  did  not  make  an 
adjustment. 

Comment  32:  Petitioners  claim 
Mitsubishi  failed  to  provide  the 
weighted-average  cost  incurred  for  the 
production  of  chassis  used  in  CTVs. 
Petitioners  state  that  the  costs  and 
existence  of  the  chassis  production 
facilities  at  Woodlands  and  Kyoto  were 
not  reported  in  Mitsubushi's 
submissions  and  Mitsubishi  refused  to 
provide  such  information.  Petitioners 
argue  that  the  Department  should  use 
the  best  information  available,  the  cost 
of  production  of  the  highest-cost 
Japanese  producer  of  a  comparably- 
sized  chassis. 

Mitsubishi  claims  that  the  issue  of 
chassis  costs  for  its  Woodlands  and 
Kyoto  facilities  was  first  raised  at 
verification.  Mitsubishi  did  not  not 
report  these  costs  because  it  did  not 


consider  them  to  be  relevant.  Production 
from  these  plants  is  not  commingled 
with  production  from  the  Bukit  Timah 
chassis  plant  which  produces  chassis 
shipped  to  the  U.S.  Mitsubishi  claims 
that  it  did  not  attempt  to  hide  these 
production  facilities,  which  the 
Department  has  known  about  for  years. 
Instead,  it  did  not  believe  it  necessary  to 
use  anything  other  than  the  Bukit  Timah 
costs. 

DOC  Position:  The  Department's 
analysis  of  the  cost  for  the  Bukit  Timah 
facility  indicates  that  the  costs  provided 
are  representatives  of  the  weighted- 
average  costs  of  producing  chassis. 

Comment  33:  Mitsubishi  claims  that 
MCEA  slightly  overstated  its  finance 
expenses  in  the  value  added  submission 
due  to  the  fact  that  finance  expenses  for 
1966  were  calculated  on  an  annual  basis 
and  included  interest  paid  prior  to  the 
period  of  investigation.  Mitsubishi 
contends  that  this  payment  should  be 
excluded  under  the  Department's  usual 
policy  of  including  only  interest 
payments  actually  paid  out  during  the 
period  of  investigation. 

DOC  Position:  The  Department  used 
the  consolidated  interest  expenses  as  a 
basis  for  determining  interest  expense. 
The  Department  was  not  presented  with 
an  adjustment  during  verification  nor 
was  any  documentation  provided  during 
verification.  Therefore,  no  adjustment 
has  been  made. 

Comment  34:  Mitsubishi  argues  that  it 
is  inappropriate  to  use  the  consolidated 
interest  expenses  for  the  U.S. 
subsidiaries.  The  subsidiaries.  The 
subsidiaries  are  responsible  for  their 
own  financing  and  to  use  an  interest 
expense  determined  by  the  consolidated 
entity  would  be  inconsistent  between 
cases. 

Doc  Position:  The  Department  used  a 
proportional  amount  of  the  consolidated 
financial  expense  to  determine  the 
financial  expense  for  each  entity  within 
the  corporation.  Funds  from  debt  are 
fungible  and  the  final  decision  regarding 
the  amount  of  equity  in  any  one  entity  is 
ultimately  a  result  of  the  parent 
company's  decisions. 

Comment  35:  Petitioners  state  that 
Mitsubishi's  method  of  calculating 
material  cost  may  have  led  to  an 
understatement  of  cost  due  to  MCEA's 
failure  to  provide  weighted-average, 
fully-absorbed  material  costs  using  a 
first-in,  first-out  inventory  method. 
Mitsubishi  states  that  it  used  average 
costs,  not  middle  lots,  for  material  costs. 

DOC  Position:  The  Department 
reviewed  the  middle  lots  used  for  each 
quarters'  costs  on  which  the 
submissions  were  based  and  also  for 
lots  before  and  after  this  middle  lot.  The 
Department  found  the  costs  in  the 


submission  to  be  representative  of 
actual  costs. 

Comment  36:  Petitioners  claim  that 
Mitsubishi's  interest  expenses  in  the 
U.S.  were  understated  and  misallocated. 
Petitioners  argue  that  the  cost  of 
financing  was  based  on  the  terms 
between  related  parties  and  not  on  the 
actual  cost  of  funds  to  the  related 
lender.  Also,  petitioners  claim  that 
Mitsubishi  incorrectiy  calculated  net 
interest  expense,  did  not  itemize  interest 
income  and  expenses,  and  did  not  show 
that  the  interest  income  was  earned  in 
production  or  sale  of  CTVs.  Also, 
interest  expense  was  allocated  based  on 
cost  of  sales  which  included  the  transfer 
prices  of  materials  from  related  parties. 
Using  transfer  prices  in  the  allocation  of 
expenses  may  have  understated  the 
actual  interest  costs  attributable  to  the 
cost  of  producting  CTVs,  according  to 
petitioners. 

Mitsubishi  argues  that  interest 
expenses  were  correctly  allocated  to  the 
product.  The  interest  expenses  were 
allocated  based  on  cost  of  sales.  The 
cost  of  sales  used  was  based  on  transfer 
prices  rather  than  cost  of  production. 
This  assured  that  interest  expenses 
were  properly  allocated  to  the  product. 

DOC  Position:  The  interest  expense 
incurred  by  MCEA  was  not  used  since 
the  Department  apphed  the  interest 
expenses  of  the  consolidated  company. 

Comment  37:  Petitioners  claim  that 
respondent's  allocation  methods  have 
led  to  an  understatement  of  the  cost  of 
producing  chassis.  Petitioners  suggest 
that  the  Department  should  recalculate 
and  allocate  indirect  department  costs, 
G&A  expenses  and  fabrication  costs 
based  on  the  cost  of  goods  sold  and 
actual  direct  labor  hours. 

DOC  Position:  The  Department  has 
reallocated  such  expenses  based  on  the 
cost  of  sales  as  opposed  to  value  of 
sales.  Sales  values  of  different  products 
would  include  varying  amounts  of  profit 
or  loss  and  could  distort  the  allocation. 

Comment  38:  Petitioners  claim 
Mitsubishi  understated  the  cost  of 
material  control  attributable  to  CTV 
chassis  production.  Petitioners  urge  the 
Department  to  recalculate  these  costs. 

DOC  Position:  The  Department  made 
an  adjustment  to  the  cost  of  producing 
chassis  to  refiect  the  proper  allocation 
of  material  control  costs.  This 
adjustment  was  based  on  verified  data 
regarding  the  use  of  store  room  space. 

Comment  39:  Petitioners  claim 
Mitsubishi  miscalculated  CPT  material 
costs  by  not  accounting  for  all  supplier 
rebates.  Petitioners  suggest  that  the 
Department  recalculate  materials  costs, 
accounting  for  the  full  amount  of  the 
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actual  rebates  provided  on  a  per  part 
basis. 

DOC  Position:  The  cost  of  production 
includes  material  costs  incurred  during 
the  period  of  investigation.  The  rebates 
were  spread  over  the  costs  of  the 
material  imputs.  Therefore,  there  is  no 
distortion  of  material  costs  for  the 
product. 

Comment  40:  Petitioners  claim 
Mitsubishi  substantially  understated  its 
UEEC  chassis  production  costs  because 
UEEC  accounted  for  its  material  costs 
based  on  acquisition  costs  and  not 
inventory  values. 

DOC  Position:  The  Department 
verified  materials  costs  and  analyzed 
the  changes  in  materials  costs  between 
quarters.  There  was  no  substantial 
change  in  materials  costs  between 
periods  and,  therefore,  no  adjustment  in 
materials  costs  was  considered 
necessary. 

Comment  41:  Mitsubishi  asserts  that  it 
correctly  reported  volume  rebates  based 
on  average  overall  sales  instead  of  on  a 
sale-by-sale  basis. 

DOC  Position:  We  disagree. 
Respondent  has  revised  its  response  in 
order  to  present  this  expense  on  a 
customer-by-customer  basis,  and  we 
have  used  that  data. 

Comment  42:  Mitsubishi  notes  that  the 
Department's  sample  margin 
calculation,  with  regard  to  CTV  packing, 
did  not  agree  with  the  methodology  in 
the  computer  program  used.  It  suggests 
that  the  computer  program  was  wrong 
and  should  be  corrected. 

DOC  Position:  The  computer  program 
was  changed  for  the  final  determination. 
CTV  packing  is  now  in  other  costs. 

Comment  43:  The  petitioners  argue 
that  the  Department  should  exclude 
those  home  market  sales  which  were 
priced  below  the  fully  absorbed  cost  of 
production  in  its  price  comparisons. 

DOC  Position:  We  agree  in  part  with 
the  petitioners.  In  calculating  the  value 
added  to  the  CPT  in  the  United  States, 
we  obtained  cost  data  only  for  those 
CPT  models  sold  in  the  home  market 
which  were  identical  to  those  sold  in  the 
U.S.  The  sales  of  identical  merchandise 
in  the  home  market  were  made  to 
related  parties.  We  compared  the  cost 
data  for  identical  merchandise  to  the 
related  parties  prices  and  determined 
that  they  were  not  at  arm's  length 
because  they  were  below  the  cost  of 
production.  We  then  used  higher  priced 
sales  to  unrelated  parties  in  the  home 
market  for  our  comparisons.  However, 
there  is  no  cost  data  in  the  record  which 
would  allow  us  to  determine  whether 
these  unrelated  party  sales  were  made 
at  or  above  fully  absorbed  cost  of 
production. 


Comment  44:  The  petitioners  allege 
that  Mitsubishi  incorrectly  claimed 
visits  to  home  markets  customers  as  a 
direct  expense  when,  in  fact,  they  are 
part  of  a  general  sales  effort  and  are  not 
connected  with  particular  sales.  The 
respondent  contends  these  expenses  are 
more  properly  viewed  as  direct  rather 
than  indirect  expenses  since  they  are 
directly  tied  to  the  sale  of  specific 
models.  The  respondent  states,  however, 
that  if  these  expenses  are  viewed  as 
indirect,  they  shold  be  reclassified  with 
respect  to  purchase  price  sales  as  well 
as  home  market  sales. 

DOC  Position:  We  agree  with  the 
petitioners.  We  generally  view  visits  to 
customers  for  the  purpose  of  making 
future  sales  as  an  indirect  selling 
expense  and  have  treated  them  as  such. 

Comment  45:  The  petitioners  assert 
that  Mitsubishi's  quality  assurance 
expenses  should  be  calculated  on  a 
model-by-model  basis  because  the 
stated  purpose  is  to  review  tube  line 
rejects  for  each  model.  The  respondent 
asserts  that  MEICA's  quality  assurance 
trips  were  for  the  purpose  of  reviewing 
all  CPT  problems  associated  with 
particular  customers,  and  the  focus  of 
these  trips  was  on  the  customer,  and  not 
a  specific  model.  Therefore,  according  to 
the  respondent,  the  proper  method  of 
calculating  this  expense  is  on  a 
customer-by-customer  basis. 

DOC  Position:  We  agree  with  the 
respondent.  The  purpose  of  the  trips 
was  to  assist  each  customer  with  its 
problems  concerning  all  the  tubes 
purchased  from  Mitsubishi.  Moreover, 
we  do  not  have  the  data  showing  how 
much  time  was  spent  troubleshooting  for 
specific  models. 

Comment  46:  The  petitioners  contend 
that  fixed  costs  should  not  be  included 
in  the  calculation  of  differences  in 
merchandise,  and  that  the  Department 
should  recalculate  the  adjustment  for 
differences  in  merchandise  so  that  it 
includes  only  those  costs  that  vary  due 
to  actual  physical  differences  in  the 
merchandise. 

DOC  Position:  We  agree  with  the 
petitioners  and  have  adjusted  the  data 
for  differences  in  the  merchandise 
accordingly. 

Comment  47:11^6  petitioners  allege 
that  the  U.S.  duty  expense  reported  by 
Mitsubishi  is  grossly  understated,  and 
the  Department  should  revise  its 
calculations  to  reflect  the  15  percent  ad 
valorem  duty  rate  that  applies  to 
imports  of  CTV  tubes.  Mitsubishi  asserts 
they  presented  extensive  evidence  of 
duty  expenses  for  purchase  price  and 
ESP  sales  made  through  both  Detroit 
and  Buffalo,  and  the  supporting 
evidence  was  extensively  examined  and 
verified. 


DOC  Position:  We  agree  with  the 
respondent.  We  have  used  the  data 
submitted  by  the  respondent  which 
accurately  reflects  the  duty  paid. 

Comment  48:  The  petitioners  allege 
that  Mitsubishi  overstated  net  price  on 
certain  U.S.  sales  because  it  averaged 
the  charges  for  U.S.  duties,  brokerage 
and  inland  freight,  even  though  these 
charges  may  vary  greatly,  and  that 
actual  charges  must  be  submitted  for 
each  U.S.  sale.  Mitsubishi  asserts  that 
they  cannot  report  these  expenses  on  a 
sale-by-sale  basis.  Therefore,  they 
properly  averaged  these  expenses  for 
purchase  price  sales  on  a  model-by- 
model  basis. 

DOC  Position:  We  agree  with  the 
respondent.  Mitsubishi  does  not 
maintain  its  records  for  these  charges  on 
an  individual  sale  basis.  Therefore,  it 
correctly  reported  these  costs  on  a 
model-by-model  basis. 

Comment  49:  The  petitioners  assert 
that  Mitsubishi  understated  its 
advertising  costs  by  averaging  them 
over  an  entire  year  instead  of  using 
actual  costs  for  the  period  of 
investigation.  Mitsubishi  asserts 
advertising  expense  are  often  planned 
and  incurred  on  an  annual  basis. 

DOC  Position:  We  disagree  with  the 
petitioners.  We  took  an  average  year 
cost  because  certain  advertising  costs 
which  were  incurred  during  the  period 
but  were  paid  outside  of  the  period, 
artificially  lowered  the  cost  reported  in 
the  period  of  investigation. 

Comment  50:  The  petitioners  state 
that  Mitsubishi  incorrectly  calculated  its 
U.S.  inland  freight  and  freight-out 
expenses.  Instead  of  allocating  these 
expenses  on  the  basis  of  sales  value,  the 
petitioners  assert  that  they  should  be 
allocated  on  the  basis  of  total  volume  or 
weight  shipped.  Mitsubishi  asserts  that 
MESA  calculated  the  freight  expense 
ratio  based  on  total  audio  video  sale 
revenue,  and  this  method  was  the  most 
representative.  It  was  impossible  for 
Mitsubishi  to  allocate  this  expense 
based  on  volume  or  weight  shipped 
because  the  product  mix  of  each 
shipment  varied  and  Mitsubishi  did  not 
maintain  its  records  in  this  manner. 

DOC  Position:  While  we  generally 
agree  with  the  petitioners,  the 
respondent's  records  were  not 
maintained  in  a  manner  whereby  freight 
costs  were  based  on  volume  or  weight. 
Therefore,  we  used  the  next  best 
available  methodology  which  was  based 
on  sales  value. 

Comment  51:  Petitioners  contend  that 
Mitsubishi's  average  U.S.  borrowing  rate 
and  interest  expenses  were  understated 
because  it  reported  all  short-term  loans 
which  matured  during  the  period  of 
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investigation  instead  of  all  those 
outstanding  during  the  period. 
Furthermore,  if  adjusted  the  yen- 
denominated  loans  to  account  for 
foreign  currency  exchange  gains  and 
losses.  Finally,  yen  loans  from  related 
parties  should  not  be  included  because 
they  are  not  at  arm's  length.  Mitsubishi 
asserts  MESA's  rate  is  lower  due  to  the 
fact  that  MESA  seeks  loans  in  various 
currencies  to  obtain  the  lowest  rate.  It 
also  contends  that  all  loans,  no  matter 
what  the  currency,  should  be  used. 

DOC  Position:  We  agree  with  the 
petitioners.  It  is  our  standard  practice  to 
look  at  all  loans  outstanding  during  the 
period  of  investigation.  We  used  the 
revised  verified  loan  data  provided  by 
the  respondent,  which  includes  all  loans 
outstanding  during  the  period  of 
investigation.  We  have  only  used  loans 
denominated  in  U.S.  dollars  because 
most  of  the  loans  were  denominated  in 
that  currency.  This  is  in  accord  with  our 
general  practice  of  not  combining 
interest  rates  across  currencies  and 
using  that  average  interest  rate  in  the 
currency  in  which  there  was  the  largest 
volume  of  loans. 

Comment  52:  Petitioners  assert  that 
Mitsubishi's  claimed  direct  U.S.  selling 
expenses  were  part  of  its  exporter's 
sales  price  offset  cap.  and  if  these 
expenses,  advertising  and  promotion, 
were  model-  or  product-specific,  then 
they  should  be  considered  as  direct  U.S. 
selling  expenses  and  excluded  from  the 
exporter's  sales  price  offset  cap. 
Mitsubishi  aserts  that  these  expenses 
relate  to  MESA  sales  in  general  and 
should  be  considered  as  indirect 
expenses. 

DOC  Position:  We  partially  agree  with 
the  petitioners.  Those  selling  expenses 
which  related  to  specific  U.S.  sales  were 
taken  out  of  indirect  expenses  and, 
therefore,  not  included  in  the  ESP  offset 
cap. 

Comment  53:  Mitsubishi  states  that 
patent  fees  were  reported  based  on 
actual  payments  to  outside  parties.  Only 
that  portion  paid  to  the  outside  license 
holders  was  reported,  and  this  method 
correctly  ignores  intra-corporate 
transfers.  The  petitioners  argue  that  the 
Department  should  include  all  costs 
incurred  by  or  on  behalf  of  MEICA  in  its 
calculation  of  production  cost. 

DOC  Position:  The  portion  of  the 
patent  fee  paid  to  unrelated  companies 
is  the  only  portion  of  the  patent  fee 
included  in  the  cost  of  production. 
Additional  services  provided  by  MEICA 
related  to  the  patent  were  captured  in 
the  G&A  expenses  of  the  parent 
company  which  was  included  in  the  cost 
of  production  of  the  CPT. 

Comment  54:  Mitsubishi  asserts  that  it 
correctly  made  a  capacity  adjustment  to 


certain  costs  because  the  factory  was 
operating  at  well  under  full  capacity  for 
much  of  the  year.  The  petitioners  argue 
that  adjusting  expenses  based  on 
capacity  utilization  rates  will  always 
lead  to  a  reduction  in  cost  of  production 
per  unit  and  these  adjustments  should 
not  be  allowed. 

DOC  Position:  The  Department 
requires  fully  absorbed  costs  to  be 
included  in  Uie  cost  of  production. 
Applying  a  capacity  adjustment  to  the 
costs  resulted  in  less  than  full  costs 
being  included  in  the  cost  of  production. 
Therefore,  the  Department  disallowed 
the  capacity  utilization  adjustment. 

Comment  55:  Mitsubishi  contends  that 
it  identified  those  portions  of  its  total 
interest  expenses  that  were 
appropriately  considered  operating 
interest  expenses.  The  petitioners  argue 
that  the  allocation  of  interest  expense  to 
stockholder's  deficit  is  invalid  and  the 
entire  amount  of  the  actual  interest 
expense  incurred  by  MEICA  during  the 
period  should  be  considered  as  an 
operating  expense. 

DOC  Position:  As  noted  above,  a 
proportional  amount  of  the  interest 
expense  incurred  by  the  consolidated 
corporation  was  allocated  to  each 
entity.  Therefore,  this  issue  is  moot. 

Comment  56:  Mitsubishi  contends  that 
it  correctly  omitted  expenses  for 
personnel  on  loans  to  MEICA  from 
MELCO.  The  petitioners  do  not  agree. 
Absent  these  assists.  MEICA  would 
have  been  required  to  hire  additional 
employees. 

DOC  Position:  The  Department  has 
captured  such  costs  when  it  included  the 
parent  company's  general  and 
administrative  expense. 

Comment  57:  Mitsubishi  asserts  that 
red  phosphorous  costs  were  correctly 
reported,  even  though  the  Department 
contends  that  the  usage  rate  was  not 
verified. 

DOC  Position:  The  company  could  not 
provide  supporting  documentation  for 
usage.  Therefore,  the  Department 
adjusted  this  phosphorous  usage  to  be 
comparable  to  the  other  colors  of 
phosphorous. 

Comment  58:  Mitsubishi  argues  that  it 
appropriately  allocated  indirect 
department  and  G&A  expenses  on  the 
relative  sales  value  of  UEEC's  products. 
Mitsubishi  did  so  because  this 
methodology  did  not  introduce  any 
distortions  and  costs  of  sales  on  a 
product-line  basis  is  not  available.  The 
petitioners  assert  that  the  fact  that 
UEEC  failed  to  calculate  its  cost  of  sales 
by  product  line  is  not  a  basis  for  using 
inherently  unreliable  transfer  prices  to 
allocate  costs. 

DOC  Position:  Sales  values  include 
different  profit/loss  margins  on  varied 


products.  Therefore,  the  indirect  costs 
were  allocated  on  the  basis  of  costs  of 
sales. 

Comment  59:  Mitsubishi  asserts  that  it 
correctly  determined  the  cost  of 
storeroom  space  based  on  the  number  of 
people  working  in  their  respective  areas 
of  the  storeroom.  The  petitioners  assert 
that  the  manpower  used  is  not  a 
satisfactory  allocation  base  when 
various  products  are  housed  in  a 
common  storeroom. 

DOC  Position:  The  Department  has 
analyzed  the  allocation  of  storeroom 
costs  and  determined  that  the  allocation 
was  not  an  appropriate  measure  of  costs 
because  the  number  of  employees  could 
be  altered  daily.  The  Department  has 
reallocated  the  storeroom  costs  on  the 
basis  of  space. 

Comment  60:  Mitsubishi  argues  that  it 
treated  all  related  party  transactions 
such  as  purchase  of  materials,  parts  and 
equipment,  and  payments  of  royalties 
correctly  and  that  no  modifications  are 
necessary  due  to  their  related  party 
status.  The  petitioners  assert  that  the 
Department  must  include  in  the  cost  of 
production  any  assumption  of  financing 
expenses,  provision  of  personnel  to  set 
up  and  monitor  operations,  technical 
assistance  and  provision  new  material 
or  capital  equipment  at  less  than  cost. 

DOC  Position:  We  agree  with  the 
petitioners.  For  major  parts  obtained 
from  a  related  company  the  Department 
used  the  actual  costs  which  were 
reported  by  the  respondent  and  made 
adjustments  when  necessary.  For 
financial  expenses,  the  Department  used 
the  consolidated  interest  expense  as 
described  under  the  "United  States  Price 
Calculations"  section  of  the  notice.  For 
the  other  expertise  provided  by  the 
parent,  the  Department  captured  such 
expenses  in  the  general  administrative 
expenses  allocated  from  the  parent 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  CPTs  from 
Canada  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  average 
amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  below.  The  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-averaged 
margins  are  as  follows: 


rrc  Notification 

In  accordance  with  section  735(d]  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
cancelled.  However,  if  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  to  assess  an 
antidumping  duty  on  CPTs  from  Canada 
entered,  or  withdrawn  from  warehouse, 
for  consumption  after  the  suspension  of 
liqudiation  equal  to  the  amount  by 
which  the  foreign  market  value  exceeds 
the  U.S.  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d)). 
Gilbert  B.  Kaplin, 

Acting  Assistant  Secretary  for  Import 
A  dministration. 

November  12, 1987. 
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Final  Determination  of  Saies  at  Less 
Than  Fair  Value;  Color  Picture  Tut>es 
From  Japan 

actmn:  Notice. 

summary:  We  have  determined  that 
color  picture  tubes  from  Japan  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  The  U.S. 
International  Trade  Commission  (ITC) 
with  determine,  within  45  days  of 
publication  of  this  notice,  whether  these 
imports  are  materially  injuring,  or  are 
threatening  material  injury  to,  a  United 
States  industry. 

EFFECTIVE  DATE:  November  18, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

lohn  Brinkmann,  (202)  377-3965  or  John 
Kenkel,  (202)  377-3530,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW., 
Washington,  DC  20230. 


Final  Determination 

We  have  determined  that  color  picture 
tubes  from  Japan  are  being,  or  are  likely 
to  be.  sold  in  the  United  States  at  less 
than  fair  value,  as  provided  in  section 
735(a)  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1673d(a))  (the  Act). 
The  weighted-average  margins  of  sales 
at  less  than  fair  value  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

On  June  24. 1987,  we  made  an 
affirmative  preliminary  determination 
(52  FR  24320,  June  30, 1987).  The 
following  events  have  occurred  since  the 
publication  of  that  notice. 

On  June  26, 1987,  Hitachi  Ltd. 
(Hatachi),  a  respondent  in  this  case, 
requested  that  the  Department  extend 
the  period  for  the  final  determination 
until  not  later  than  135  days  after  the 
date  on  which  the  Department  published 
its  preliminary  determination.  On  July  1, 
1987  and  July  6. 1987.  Matsushita 
Electric  Corporation  (Matshushita).  and 
Mitsubishi  Electric  Corporation 
(Mitsubishi),  respectively,  also 
respondents  in  this  case,  made  similar 
requests.  The  Department  granted  these 
requests,  and  postponed  its  final 
determination  until  not  later  than 
November  12. 1987  (52  FR  27696.  July  23. 
1987). 

Questionaire  responses  from  all 
respondents  were  verified  in  Japan. 
Singapore,  Malaysia,  Taiwan.  Hong 
Kong.  Mexico,  and  the  United  States 
during  July  and  August  1987. 

On  September  29, 1987.  the 
Department  held  a  public  hearing. 
Interested  parties  also  submitted 
comments  for  the  record  in  their  pre- 
hearing briefs  of  September  25, 1987. 
and  in  their  post-hearing  briefs  of 
October  10, 1987. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  color  picture  tubes 
(CPTs)  which  are  provided  for  in  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  items  687.3512, 
687.3513, 687.3514,  687.3516,  687.3518. 
and  687.3520.  The  corresponding 
Harmonized  System  (HS)  numbers  are 
8540.11.00.10,  8540.11.00.20,  8540.11.00.30. 
8540.11.00.40,  8540.11.00.50  and 
8540.11.00.60. 

CPTs  are  defined  as  cathode  ray  tubes 
suitable  for  use  in  the  manufacture  of 
color  television  receivers  or  other  color 
entertainment  display  devices  intended 
for  television  viewing. 

Petitioners  have  also  requested  that 
the  Department  examine  CPT's  which 
are  shipped  and  imported  together  with 


other  parts  as  televison  receiver  kits 
(which  contain  all  parts  necessary  for 
assembly  into  complete  television 
receivers),  or  as  incomplete  television 
receiver  assemblies  that  contain  a  CPT 
as  well  as  additional  components.  Color 
television  receiver  kits  ("kits")  are 
provided  for  in  TSUSA  item  684.9655, 
while  incomplete  televison  receiver 
assemblies  ("assemblies")  are  provided 
for  in  TSUSA  items  684.9656,  684.9658 
and  684.9660.  Additionally,  petitioners 
requested  that  the  Department  include 
in  the  scope  of  this  investigation,  as 
transshipped  Japanese  CPTs,  CPTs 
which  enter  the  United  States  through 
third  countries,  such  as  Mexico,  in 
conjunction  with  other  televison 
receiver  components  and  which  are 
classified  by  Customs  as  kits  and 
assemblies. 

Kits  shipped  directly  to  the  United 
States  from  Japan  are  already  covered 
by  the  scope  of  the  Department's 
antidumping  duty  finding  on  television 
receivers  from  Japan  (36  FR  4597,  March 
10, 1971)  and  are,  therefore,  not  included 
in  the  scope  of  this  investigation.  With 
regard  to  assemblies  shipped  directly  to 
the  United  States,  only  certain 
shipments  are  included  within  the  scope 
of  the  outstanding  antidumping  duty 
finding  on  television  receivers  from 
Japan.  If  what  is  being  imported  is 
capable  of  receiving  "a  broadcast 
television  signal"  and  producing  "a 
video  image,"  the  Department  has 
previously  determined  that  such 
merchandise  is  included  within  the 
Japanese  television  finding  (46  FR  30163, 
June  5, 1981).  The  Department  has  also 
found  that  it  takes  six  major  television 
components  to  "receive  a  broadcast 
signal  and  produce  a  video  image." 
These  are:  the  cathode  ray  tube  (i.e.,  the 
CPT),  the  tunerfs).  the  main  printed 
circuit  board,  the  chassis  assembly,  the 
flyback  transformer,  and  the  deflection 
yoke  (46  FR  30167,  June  5, 1981). 

Thus,  the  issues  remaining  before  the 
Department  are  whether  to  include  in 
the  scope  of  this  proceeding  (1)  CPTs 
contained  in  assemblies  shipped  directly 
from  Japan  that  are  not  covered  by  the 
finding  on  television  receivers,  and  (2) 
CPTs  contained  in  kits  and  assemblies 
shipped  through  Mexico.  After  a  careful 
examination  of  the  facts  developed  in 
this  investigation,  we  have  concluded 
that  these  CPTs  should  be  included  in 
the  scope  of  this  investigation.  Evidence 
on  the  record  shows  that  the  CPT 
constitutes  a  substantial  part  of  the 
value  and  cost  of  the  kits  shipped  to  the 
United  States  from  Japan.  Since,  as 
stated  above,  assemblies  contain  fewer 
parts  than  kits,  we  determine  that  the 
CPT  also  constitutes  a  substantial 
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portion  of  the  value  and  cost  of 
assemblies  entering  the  United  States 
from  Japan.  Furthermore,  evidence  on 
the  record  shows  that  regardless  of 
whether  a  Japanese  CPT  enters  the 
United  States  as  a  kit,  assembly,  or 
simply  as  a  CPT,  the  CPT  enters  the 
United  States  in  its  own  carton  or 
container  and  is  typically  unconnected 
to  any  other  television  receiver 
components.  In  these  circumstances,  the 
mere  fact  that  a  few  additional 
components  may  be  entered  at  the  same 
time  as  the  CPT  does  not  change  the  fact 
that  a  CPT  is  being  imported  and 
potentially  dumped.  Thus,  CPTs  in 
assemblies  from  Japan,  which  contain 
less  than  the  six  components  necessary 
to  receive  a  broadcast  signal  and 
produce  a  video  image,  are  included 
within  the  scope  of  this  investigation. 

We  have  further  determined  that 
CPTs  entered  for  customs  purposes  as 
kits  and  assemblies  from  Mexico  are 
Japanese  CPTs  being  transshipped 
through  that  country.  In  reaching  this 
conclusion,  we  have  been  guided  by  the 
following  facts. 

First,  the  Mexican  shipments  are 
composed  of  a  CPT  of  Japanese  origin 
and  a  color  television  chassis  which  has 
been  assembled  in  a  Mexican  free  trade 
zone  from  parts  imported  from  various 
countries.  Second,  the  Japanese  CPTs  do 
not  enter  the  commerce  of  Mexico.  They 
simply  pass  through  the  free  trade  zone 
en  route  to  the  United  States.  Third,  at 
no  time  is  the  CPT  removed  from  the 
original  factory  container  until  it  arrives 
at  the  assembly  operation  in  the  United 
States.  CPTs  shipped  through  Mexico 
are  not  packed  individually,  but  rather 
in  so  many  units  per  container,  the 
quantity  dependent  upon  tube  size. 
When  the  chassis  assembly  is  ready  for 
shipment.  Matsushita  Industrial  de  Baja 
California,  in  Mexico,  removes  the  CPT 
from  its  warehouse,  matches  it  up  on 
paper  for  Customs  purposes  with  the 
appropriate  parts,  and  ships  the  entire 
assembly  to  its  related  color  television 
receiver  ("CTV")  assembler  in  Chicago. 
The  CPTs  are  not  physically  integrated 
with  any  other  component,  nor  is  there 
any  value  added  to  the  CPT  prior  to 
importation  into  the  United  States. 
Finally,  since  the  Japanese  CPT 
manufacturer  is  related  to  the  Mexican 
assembler  and  the  U.S.  importer  of  the 
Mexican  "kits."  it  is  clear  that  the 
Japanese  manufacturer  knows  at  the 
time  of  exportation  that  the  CPTs  will  be 
ultimately  exported  to  the  United  States. 
In  sum,  we  have  determined  that 
Japanese  CPTs  do  not  enter  the 
commerce  of  Mexico.  They  simply  pass 
through  a  free  trade  zone  en  route  to  the 
U.S.  The  CPTs  are  not  physically 


combined  with  any  of  the  other 
components,  nor  is  there  any  value 
added  to  the  CPT.  Because  we  have 
determined  Japanese  CPTs  entering  in 
kits  or  assemblies  from  Mexico  are 
merely  being  transshipped  through 
Mexico  they  are  properly  included  in  the 
scope  of  this  proceeding. 

Fair  Value  Comparison  Methodology 

To  determine  whether  sales  of  CPTs 
in  the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value 
of  such  or  similar  merchandise  for  the 
period  June  1, 1986  through  November 
30, 1986. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  the  merchandise 
in  the  home  market  to  serve  as  the  basis 
for  calculating  foreign  market  value,  we 
established  separate  categories  of  such 
or  similar  merchandise,  based  on  the 
CPT  screen  size.  We  considered  any 
CPT  sold  in  the  home  market  that  was 
within  plus  or  minus  two  inches  in 
screen  size  of  the  CPT  sold  in  the  U.S.  to 
be  such  or  similar  merchandise. 

We  then  compared  the  volume  of 
home  market  sales  within  each  such  or 
similar  category  to  third  country  sales 
(excluding  U.S.  sales),  in  accordance 
with  section  773(a)(1)  of  the  Act.  We 
determined  that  for  all  categories  for 
Hitachi  and  Mitsubishi,  there  were 
sufficient  home  market  sales  so 
unrelated  customers  and/or  arm's  length 
sales  to  related  customers,  for  each  such 
or  similar  category  to  form  an  adequate 
basis  for  comparison  to  the  CPTs 
imported  into  the  United  States. 
Therefore,  foreign  market  value  for 
Hitachi  and  Mitsubishi  was  calculated 
using  home  market  sales. 

For  Matsushita,  we  determined  that 
there  were  sufficient  home  market  sales 
in  some  such  or  similar  categories  to 
form  an  adequate  basis  for  comparison 
to  the  CPTs  imported  into  the  United 
States.  However,  the  petitioners  alleged 
that  home  market  sales  by  Matsushita 
were  at  prices  below  the  cost  of 
production.  We  determined  that  all 
home  market  sales  in  these  categories 
were  above  the  cost  of  production. 
Therefore,  foreign  market  value  was 
calculated  for  Matsushita  for  these 
categories  using  home  market  sales. 

For  Matsushita's  other  such  or  similar 
categories,  we  determined  that  there 
were  insufficient  home  market  sales  to 
unrelated  customers  or  arm's  length ' 
sales  to  related  customers  to  form  an 
adequate  basis  for  comparison  to  the 
CPTs  imported  into  the  United  States.  In 
accordance  with  §  353.5  of  our 
regulations,  we  also  determined  that  the 


volume  of  Matsushita's  sales  of  such  or 
similar  merchandise  to  third  countries 
was  inadequate  for  calculating  foreign 
market  value.  Therefore,  pursuant  to 
§  353.6  of  our  regulations,  we  calculated 
foreign  market  value  for  these  categories 
on  the  basis  of  constructed  value. 

Purchase  Price 

As  provided  in  section  722(b)  of  the 
Act,  we  used  the  purchase  price  to 
represent  the  United  States  price  for 
sales  of  CPTs  made  by  Mitsubishi  and 
Hitachi  through  related  sales  agents  in 
the  United  States  to  uiurelated 
purchasers  prior  to  importation  of  the 
CPTs  into  the  United  States.  The 
Department  determined  that  purchase 
price,  and  not  exporter's  sales  price, 
was  the  most  appropriate  indicator  of 
United  States  price  based  on  the 
following  elements. 

1.  The  merchandise  was  purchased  or 
agreed  to  be  purchased  by  the  unrelated 
U.S.  buyer  prior  to  the  date  of 
importation  from  the  manufacturer  or 
producer  of  the  merchandise  for 
exportation  to  the  United  States. 

2.  The  related  selling  agent  located  in 
the  United  States  acted  only  as  a 
processor  of  sales-related 
documentation  and  as  a  communication 
link  with  the  unrelated  U.S.  buyers. 

3.  Rather  than  entering  the  inventory 
of  the  related  selling  agent,  the 
merchandise  in  question  was  shipped 
directly  from  the  manufacturer  to  the 
unrelated  buyer.  Thus,  it  did  not  give 
rise  to  storage  and  associated  costs  on 
the  part  of  the  selling  agent  or  create 
added  flexibility  in  marketing  for  the 
exporter. 

4.  Direct  shipment  from  the 
manufacturer  to  the  unrelated  buyer 
was  the  customary  commercial  channel 
for  sales  of  this  merchandise  between 
the  parties  involved. 

Where  all  the  above  elements  are  met, 
as  in  this  case,  we  regard  the  primary 
marketing  functions  and  selling  costs  of 
the  exporter  as  having  occurred  in  the 
country  of  exportation  prior  to 
importation  of  the  product  into  the 
United  States.  In  such  instances,  we 
consider  purchase  price  to  be  the 
appropriate  basis  for  calculating  United 
States  price. 

Exporter's  Sales  Price 

For  certain  sales  by  Mitsubishi, 
Hitachi  and  all  sales  by  Matsushita,  we 
based  United  States  price  on  exporter's 
sales  price,  in  accordance  with  section 
722(c)  of  the  Act,  since  the  sale  to  the 
first  unrelated  purchaser  took  place  in 
the  United  States  after  importation. 
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Best  Information  Available 

On  March  18, 1987,  Toshiba 
Corporation  notified  us  that  it  would  not 
be  responding  to  the  questionnaire 
because  it  is  moving  its  CPT  operation 
from  Japan  to  the  United  States. 
Therefore,  as  required  by  section  776(b) 
of  the  Act,  in  making  our  fair  value 
comparisons  we  used  the  best 
information  available  in  calculating  both 
United  States  price  and  foreign  market 
value  for  Toshiba.  We  used  information 
in  the  petition  as  the  best  information 
available. 

United  States  Price  Calculations  . 

Purchase  Price 

We  calculated  purchase  price  based 
on  the  packed,  c.l.f.  and  f.o.b.  duty  paid 
or  f.o.b.  duty  unpaid  prices  to  unrelated 
purchasers  in  the  United  States.  For 
Mitsubishi,  we  made  deductions  from 
these  prices  for  discounts.  We  also 
made  deductions  from  these  prices  for 
discounts.  We  also  made  deductions 
under  the  following  section  of  the 
Commerce  Regulations: 

1.  Section  353.10(d)(2)(i) 

Where  appropriate,  we  deducted 
foreign  inland  freight,  brokerage  and 
handling  charges,  ocean  freight,  marine 
insurance,  U.S.  duty,  and  U.S.  inland 
freight  and  insurance. 

Exporter's  Sales  Price 

For  all  exporter's  sales  price  sales,  the 
CPTs  were  imported  into  the  United 
States  by  a  related  importer  and 
incorporated  into  a  CTV  before  being 
sold  to  the  first  unrelated  party. 
Therefore,  it  was  necessary  to  construct 
a  selling  price  for  the  CPT  from  the  sale 
of  the  CTV.  To  calculate  exporter's  sales 
price  we  used  the  packed,  ci.f.  duty  paid 
prices  of  CTVs  to  unrelated  purchasers 
in  the  United  States.  For  all  respondents, 
we  made  deductions  from  these  prices 
for  discounts.  We  also  made  additions 
or  deductions,  where  appropriate,  under 
the  following  sections  of  the  Commerce 
Regulations. 

1.  Section  353.10(d)(2)(i} 

We  made  deductions  for  foreign 
wharfage,  foreign  inland  freight,  U.S. 
and  foreign  brokerage  and  handling 
charges,  ocean  freight,  marine 
insurance,  U.S.  duty  and  U.S.  inland 
freight. 

2.  Section  353.10(e)(l} 

For  Hitachi  we  made  deductions  for 
commissions  paid  to  unrelated  parties 
for  selling  the  CTV  in  the  United  States. 

For  Mitsubishi  we  made  deductions 
for  commissions  paid  to  sales 


representatives  because  they  are  treated 
the  same  as  unrelated  commissionaires. 

3.  Section  353.10(e)(2) 

We  made  deducations,  as  noted 
below  for  each  respondent,  for  direct 
and  indirect  selling  expenses  incurred 
by  or  for  the  account  of  the  exporter  in 
selling  CTVs  in  the  United  States.  Since 
it  is  the  CTV  and  not  the  CPT  that  is 
ultimately  sold  in  the  United  States,  a 
proportional  amount  of  the  CTV  selling 
expenses  was  allocated  to  the  CPT 
based  on  the  ratio  of  CPT  cost  of 
production  to  the  CTV  cost  of 
production.  The  total  of  the  indirect 
selling  expenses  allocated  to  the  CPT 
formed  the  cap  for  the  allowable  home 
market  selling  expenses  offset  under 
§  353.15(c): 

a.  Hitachi — We  deducted  general 
indirect  selling  expenses  and  direct 
selling  expenses  for  credit  cost, 
advertising,  warranties,  and  end-of-year 
volume  rebates. 

b.  Mitsubishi — We  deducted  general 
indirect  selling  expenses  and  direct 
selling  expenses  for  credit  cost,  rebates, 
and  warranties. 

c.  Matsushita — We  deducted  general 
indirect  selling  expenses  and  direct 
selling  expenses  for  credit  cost 
advertising,  and  warranties. 

4.  Section  353.10(e)(3) 

For  exporter's  sales  price  sales  by 
Hitachi,  Mitsubishi  and  Matsushita 
involving  further  manufacturing,  we 
deducted  all  value  added  to  the  CPT  in 
the  United  States.  This  value  added 
consisted  of  the  costs  associated  with 
the  production  of  the  CTV,  other  than 
the  costs  of  the  CPT,  and  a  proportional 
amount  of  the  profit  or  loss  related  to 
these  production  costs  which  did  not 
include  the  selling  expenses.  Profit  or 
loss  was  calculated  by  deducting  from 
the  sales  price  of  the  CTV  all  production 
and  selling  costs  incurred  by  the 
company  for  the  CTVs.  The  total  profit 
or  loss  was  then  allocated 
proportionately  to  all  components  of 
cost.  The  profit  or  loss  attributable  only 
to  the  production  costs,  other  than  CPT 
costs,  was  considered  to  be  part  of  the 
value  added  in  the  U.S.  production. 

In  determining  the  costs  incurred  to 
produce  the  CTV,  the  Department 
included  (1)  the  costs  of  production  for 
each  component,  (2)  movement, 
inventory  carrying  costs  and  packing 
expenses  for  each  component  and  (3) 
the  cost  of  other  materials,  such  as  the 
cabinet,  cables,  fabrication,  general 
expenses,  including  general 
administrative  expenses  and  general 
R&D  expenses  incurred  on  behalf  of  the 
CTV  by  the  parent,  and  interest 
expenses  attributable  to  the  production 


of  the  CTV  in  the  U.S.  The  weighted- 
average  quarterly  costs  for  each 
component  were  converted  at  the 
average  exchange  rate  during  that 
quarter.  These  aggregated  quarterly 
costs  were  then  matched  to  the  sales 
prices  of  the  CTV  during  that  quarter  to 
determine  the  profit  or  loss. 

The  Department  found  no  basis,  such 
as  an  extended  period  for  production  or 
an  extended  time  between  receipt  of  the 
components  in  the  U.S.  and  completion 
of  the  CTV,  for  lagging  costs. 
Additionally,  lagging  exchange  rates  for 
components,  including  the  CPT,  could 
materially  distort  the  determination 
since  the  U.S.  price  of  the  CPT  would 
not  then  be  valued  as  of  the  date  of  sale 
of  the  CTV. 

In  calculating  the  CPT  and  CTV  costs, 
the  Department  relied  primarily  on  the 
cost  data  provided  by  the  respondents. 
In  those  instances  where  it  appeared  all 
costs  were  not  included  or  were  not 
appropriately  quantified  or  valued  in  the 
response,  certain  adjustments  were 
made. 

To  determine  the  companies'  financial 
expense  incurred  in  the  production  of 
the  CTV,  the  Department  considered  the 
various  unusual  aspects  of  the 
manufacturing  process-  Because  the 
total  process,  including  the 
manufacturing  of  the  various 
components  as  well  as  the  CTV,  was 
global  in  nature,  involving  numerous 
related  companies  around  the  world,  the 
Department  based  the  interest  expense 
on  the  costs  incurred  by  the 
consolidated  corporate  entity. 
Additionally,  because  this  global 
process  required  the  corporation  to 
finance  the  costs  of  the  components  for 
an  unusually  lengthy  period  of  time  prior 
to  the  receipt  by  the  U.S.  manufacturer, 
the  Department  also  included  inventory 
carrying  costs  for  those  components 
manufactured  by  related  companies.  To 
impute  this  expense,  the  Department 
used  the  simple  average  interest  rate  of 
the  consolidated  company's  outstanding 
debt  and  calculated  a  carr>'ing  cost  of 
these  components  prior  to  the 
completion  of  the  production  of  the 
CTV. 

The  interest  expense  was  based  on 
the  consolidated  corporate  expense.  The 
Department  deducted  interest  income 
related  to  operations  and  a  proportional 
amount  of  expenses  attributed  to 
accounts  receivable  and  inventory  since 
these  costs  were  included  in  the  cost  of 
production  for  the  final  determination 
on  a  product  specific  basis.  The  interest 
expense  was  then  applied  as  a 
percentage  of  the  costs  of  manufacturing 
for  each  product 
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For  those  major  components 
manufactured  by  related  companies,  the 
Department  used  the  costs  incurred  in 
producing  such  components  and  did  hot 
rely  on  the  transfer  [trices  of  those 
components  between  related  corporate 
entities  when  determining  the  CTV  costs 
incurred  by  the  consolidated 
corporation. 

Royalty  expenses  incurred  for  ' 
production  purposes  were  considered  to 
be  part  of  manufacturing,  not  selling 
expenses. 

We  made  the  following  adjustments  to 
the  responses  of  individual  companies. 

a.  Mitsubishi— &nce  Mitsubishi  did 
not  include  general  and  administrative 
expenses  or  general  R&D  incurred  by 
the  corporate  headquarters  for  the 
production  of  the  chassis  and  CFT,  the 
Department  allocated  a  portion  of  these 
expenses  to  the  CPT,  chassis  and  other 
manufacturing  costs  incurred  in  the  U.S. 
Furthermore,  the  Department  allocated  a 
proportional  amount  of  consolidated 
interest  expense  to  each  company. 

For  the  CPT,  the  company  had 
changed  its  method  of  allocation  for 
certain  expenses  between  the  third  and 
fourth  quarters  of  1986.  which  lowered 
the  costs  attributable  to  the  CPT.  The 
Department  revised  these  allocations  to 
reflect  the  third  quarter  allocation 
method. 

For  the  chassis,  the  Department  did 
not  allow  a  credit  claimed  for  payroll 
taxes  incurred  in  prior  years  to  offset 
current  year  labor  costs.  We  also 
reallocated  electricity  and  certain 
indirect  expenses  to  reflect  the  nature  of 
the  production  process.  Finally,  the 
Department  increased  Mitsubishi's 
reported  cost  of  manufacturing  for  the 
chassis,  because  it  was  originally  based 
on  internal  corporate  documents,  which 
at  verification  did  not  reconcile  to  the 
financial  statements.  I 

For  the  other  additional  ' 

manufacturing  processes  incurred  for 
the  CTV,  the  Department  excluded  from 
production  costs  certain  warehouse 
expenses  which  were  considered  to  be 
part  of  selhng  expenses.  Inventory 
carrying  cost  were  calculated  for  the 
CPT  and  the  chassis. 

b.  Hitachi — CFT  and  chassis  costs 
were  adjusted  to  reflect  actual  costs  of 
production.  They  had  been  reported  at 
transfer  price  in  the  submissions.  For  the 
CFT.  the  Department  used  the  cost  of 
production  for  the  gun  manufactved  by 
a  related  company  and  adjusted  for  the 
yield  loss  experienced  in  manufacturing 
the  tube.  The  Department  also  allocated 
inventory  write-off  expenses  to  the  tube. 
For  the  chassis,  the  Department 
recalculated  the  general  and 
administrative  expenses  of  the  company 
manufacturing  the  chassis  as  a 


percentage  of  cost  of  sales,  and 
allocated  general  R&D  and  general  and 
administrative  expenses  of  the  parent 
company  to  the  chassis  on  a  cost  of 
sales  basis.  For  other  additional 
manufacturing  costs  incurred  in  the  U.S.. 
the  Department  included  trading  house 
expenses  related  to  the  components, 
inventory  write-off  expenses  and  an 
allocated  amount  of  goteral  R&D  and 
general  and  administrative  expenses  of 
the  parent  company  to  the  CTV  on  a 
cost  of  sales  basis.  Packing  expenses  of 
the  CTV  were  revised  to  reflect  verified 
costs.  Inventory  carrying  costs  were 
calculated  for  the  CPT  and  chassis. 

c.  Matsushita— For  CPTs.  the  method 
of  allocation  for  labor  and  factory 
overhead  was  revised  since  the 
company  had  divided  such  costs  by 
actual  hours  worked  but  applied  the  rate 
to  the  standard  hours  for  each  product. 

For  other  components  used  in  the 
production  of  the  chassis  and  the  CTV 
from  related  companies,  the  Department 
increased  the  costs  of  manufacturing  to 
reflect  the  results  of  the  Department's 
sample  verification.  Additionally, 
general  expenses  related  to  these 
components,  which  had  not  been 
included  as  part  of  the  costs,  were 
added. 

For  the  additional  manufacturing 
costs,  expenses  related  to  "earfy 
retirement"  costs  were  included.  Parent 
general  and  administrative  expenses 
applicable  to  the  subsidiary  companies 
were  included  in  the  cost  of  production. 
General  expenses  of  the  related  trading 
house  companies  were  also  included  in 
cost  of  production. 

Foreign  Market  Value  CakulatioDS 

In  accordance  with  section  773(a)  of 
the  Act.  for  Hitachi  and  Mitsubishi  and 
where  appropriate  for  Matsushita,  we 
calculated  foreign  market  value  based 
on  delivered,  packed,  home  market 
prices  to  unrelated  purchasers.  For 
Matsushita  and  Mitsubishi,  we  did  not 
include  sales  to  related  purchasers 
pursuant  to  19  CFR  353.22(b)  since  those 
purchases  were  determined  to  be  at 
prices  which  were  not  comparable  to 
those  at  which  such  or  similar 
merchandise  was  sold  to  persons 
unrelated  to  the  seller.  We  made 
deductions,  where  appropriate,  for 
inland  freight,  handling,  insurance,  and 
eariy  payment  discounts.  We  subtracted 
home  market  packing  and  added  U.S. 
packing  to  home  market  prices. 

Where  U.S.  price  was  based  on 
purchase  price  sales  and  foreign  market 
value  was  calculated  using  home  market 
prices,  we  made  adjustments  to  foreign 
market  value  under  the  following 
sections  of  the  Commerce  Regulations: 


1.  Section  353.15(a}.  (b) 

Circumstances  of  sale  adjustments 
were  made  for  differences  in  directly 
related  selling  expenses  in  the  U.S.  and 
home  maricet  for  each  respondent  as 
follows: 

a.  Hitachi — adjustments  were  made 
for  credit  expenses  and  end-of-year 
loyalty  rebates. 

b.  Mitsubishi — adjustments  were 
made  for  credit  expenses,  rebates,  and 
warranties. 

2.  Section  353.16 

Where  there  was  no  identical  product 
in  the  home  market  with  which  to 
compare  a  product  sold  to  the  United 
States,  we  made  adjustments  to  the 
price  of  similar  merchandise  to  account 
for  differences  in  the  physical 
characteristics  of  the  merchandise. 
These  adjustments  were  based  on 
differences  in  the  costs  of  materials, 
direct  labor,  and  directly  related  factory 
overhead. 

Where  U.S.  price  was  based  on 
exporter's  sales  price  and  foreign 
market  value  was  calculated  using  home 
market  prices,  we  made  deductions  from 
the  prices  under  the  following  sections 
of  the  Commerce  Regulations: 

1.  Section  353.15(c) 

We  made  deductions,  as  noted  below 
for  each  respondent,  for  direct  and 
indirect  selling  expenses  incurred  by  or 
for  the  account  of  the  respondent  in 
selling  the  CPTs  in  the  home  market. 
The  amount  of  indirect  expenses 
deducted  for  each  respondent  was 
limited  to  the  total  indirect  expenses 
incurred  for  CPT  sales  in  the  United 
States.  Total  indirect  CPT  expenses,  as 
noted  in  the  "U.S.  Price  Calculation" 
section  of  the  notice,  were  derived  by 
allocating  to  CPTs  a  proportional 
amount  of  CTV  selling  expenses.  For 
Hitachi  and  Mitsubishi,  we  offset 
commissions  in  the  U.S.  market  with 
indirect  selling  expenses  in  the  home 
market. 

a.  Hitachi — We  deducted  indirect 
selling  expenses  and  direct  selling 
expenses  for  credit  costs  and  end-of- 
year  loyalty  rebates. 

b.  Mitsubishi — We  deducted  indirect 
selling  expenses  and  direct  selhng 
expenses  for  credit  costs,  rebates,  and 
warranties. 

c.  Matsushita — ^We  deducted  indirect 
selling  expenses  and  direct  selling 
expenses  for  credit  costs. 

2.  Section  353.16 

Where  there  was  no  identical  product 
in  the  home  market  with  which  to 
compare  a  product  sold  to  the  United 
States  we  made  adjustments  to  the  price 
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of  similar  merchandise  to  account  for 
differences  in  the  physical 
characteristics  of  the  merchandise. 
These  adjustments  were  based  on 
differences  in  the  costs  of  materials, 
direct  labor  and  directly  related  factory 
overhead. 

Where  U.S.  price  was  based  on 
exporter's  sales  price  (for  Matsushita) 
and  there  were  not  sufficient  home 
market  sales  or  third  country  sales  of 
such  or  similar  merchandise  for  the 
purpose  of  comparison,  we  calculated 
foreign  market  value  based  on 
constructed  value  in  accordance  with 
section  773(e)  of  the  Act.  For 
constructed  value,  the  Department  used 
the  cost  of  all  materials,  fabrication, 
general  expenses,  and  profit  based  on 
the  respondents'  submissions,  revised, 
as  detailed  for  the  CPT  under  the 
"United  States  Price  Calculation" 
section  of  this  notice.  Since  general 
expenses  were  less  than  the  statutory 
minimum  of  10  percent  of  materials  and 
fabrication,  we  used  the  10  percent 
minimum.  Since  Matsushita  did  not 
provide  profit  data  for  the  home  market, 
we  used  proflt  information  provided  by 
them  for  CPTs  in  all  maricets  as  the  best 
information  available.  This  percentage 
exceeded  the  statutory  minimum  of  8 
percent.  We  deducted  the  direct  selling 
expense  for  home  market  credit  We 
also  used  indirect  selling  expenses  in 
the  home  market  to  offset  United  States 
selling  expenses,  in  accordance  with 
§  353.15(c)  of  our  regulations. 

Currency  Conversion 

For  comparisons  involving  exporter's 
sales  price  transactions,  we  use  the 
official  exchange  rate  on  the  dates  of 
sales  once  the  used  of  that  exchange 
rate  is  consistent  with  section  615  of  the 
Trade  and  Tariff  Act  of  1984  (1984  Act). 
We  followed  section  615  of  the  1984  Act 
rather  than  §  353.56(a)(2)  of  our 
regulations  because  the  later  law 
supersedes  that  section  of  the 
regulations.  For  comparisons  involving 
purchase  price  transactions  we  made 
currency  conversions  in  accordance 
with  §  353.56(a)(1)  of  our  regulations.  All 
currency  conversions  were  made  at  the 
exchange  rates  certified  by  the  Federal 
Reserve  Bank. 

Verification 

As  provided  in  section  776(a)  of  the 
Act,  we  verified  all  information  used  in 
reaching  the  fmal  determination  in  this 
investigation.  We  used  standard 
verification  procedures  including 
examination  of  all  relevant  accounting 
records  and  original  source  documents 
provided  by  the  respondents. 


Interested  Party  Comments 

Japan  Common  Issues 

Comment  1:  Petitioners  argue  that 
CPTs  which  are  imported  as  part  of  kits 
or  incomplete  CTVs  shoidd  continue  to 
be  included  within  the  scope  of  the 
investigation.  They  argue  that  the 
Customs  classification  of  these  CTPs  as 
"incomplete  television  receivers"  or 
"kits"  under  TSUSA  items  684.9655- 
684.9663.  which  are  dutiable  at  a  rate  of 
5  percent,  does  not  necessitate  their 
exclusion  from  a  CPT  order.  Hiey  cite 
Diversified  Products  Corp.  v.  U.S.,  572  F. 
Supp.  883, 867  (Crr  1983)  as  a  precedent 
which  allows  the  Department  to  modify 
Customs  classification  in  its 
determination  of  class  or  kind  of 
merchandise. 

Matsushita  contends  that  these 
unfinished  television  receivers  have 
sufficient  value  added  in  the  third 
country  to  render  them  as  kits  or 
assemblies  imported  fit>m  a  country 
(Mexico)  not  under  investigation.  'Thus, 
Matsushita  argues  that  CPTs  included  in 
kits  and  assemblies  from  Mexico  are 
outside  the  scope  of  the  proceeding. 

DOC  Position:  We  disagree  with 
respondent.  See  the  "Scope  of 
Investigation"  section  of  this  notice  for 
the  DOC  position. 

Comment  Z  Petitioners  argue  that 
CPTs  sold  to  related  parties  which  are 
subsequently  incorporated  into  CTVs 
before  they  are  sold  to  unrelated 
customers  are  properly  included  within 
the  scope  of  the  investigation.  They  cite 
section  772(e)  of  the  Act  as  giving  the 
Department  authority  to  include 
merchandise  which  is  further 
manufactured  within  the  scope. 

Matsushita  and  Hitachi  argue  that  the 
Department  should  not  include  these 
transactions  in  the  scope  of  this 
investigation  since  (1)  the  CPTs  are  sold 
as  complete  CTVs  which  are  different 
products,  sold  in  different  markets,  for 
which  prices  are  determined  by  different 
market  forces;  and  (2)  the  U.S.  value 
added  proxasion  applies  only  when 
exporter's  sales  price  calculations  must 
be  made.  They  contend  that  the 
Department  could  use  the  transfer  price 
of  these  CPTs  to  related  parties  and 
base  U.S.  price  on  purchase  price,  thus 
making  it  unnecessary'  to  investigate 
these  CTV  transactions. 

DOC  Position:  Section  772(e)(3)  of  the 
Act  requires  the  Department  to  make 
adjustments  to  exporter's  sales  price 
where  the  imported  merchandise  under 
investigation  is  subject  to  additional 
manufacturing  or  assembly  by  a  related 
party.  In  this  instance,  CPTs  are 
imported  from  Japan  by  related  parties 
where  they  are  further  assembled  into 
CTVs  before  being  sold  to  the  first 


unrelated  party.  Therefore,  in  order  to 
determine  the  U.S.  price  of  CPT,  we 
properly  deducted  the  value  added  to 
the  CPT  after  importation. 

The  use  of  transfer  prices  between 
related  parties  to  determine  U.S.  price  is 
not  provided  for  in  section  772. 

See  the  "U.S.  Price  Calculation" 
section  above  for  a  discussion  of  the 
methodology  used. 

Comments: Petitioners  argue  that  the 
Department  erred  in  its  preliminary 
determination  by  failing  to  impute  the 
inventory  carrying  cost  associated  with 
obtaining  CTV  components  from  related 
suppliers  in  calculating  the  cost  of 
manufacture  for  CTVs.  Petitioners 
maintain  that  the  inventory  carrying 
cost  of  the  CTV  components  should  be 
based  on  the  time-in-inventory  at  the 
related  suppliers'  premises  and  the  time- 
in-transit  to  the  CTV  production  line  in 
the  United  States. 

DOC  Position:  We  agree  %vith  the 
petitioners.  We  have  imputed  inventory 
carrying  costs  based  on  the  time  the 
company  financed  such  costs  prior  to 
the  date  of  completion  of  the  production 
of  the  CTV.  We  have  included  those 
costs  in  calculating  the  cost  of 
manufacture  of  the  CTV. 

Comment  4:  Petitioners  state  that  the 
inventory  carrying  costs  incurred  for 
CPTs  prior  to  the  time  that  they  are 
incorporated  into  a  CTV  are  CTV 
production  costs  rather  than  CPT  costs. 
Respondents  argue  that  these  costs 
should  be  considered  CPT  costs. 

DOC  Position:  We  agree  with  the 
respondents.  Those  inventory  carrying 
costs  related  to  components  which  were 
added  during  the  production  of  the  CPT 
were  considered  as  part  of  the  value 
added  in  the  U.S.  because  such  costs 
were  an  integral  part  of  these 
components.  Likewise,  the  Department 
considered  the  inventory  carrying  costs 
on  the  CPT  to  be  an  integral  part  of  the 
CPT  costs  prior  to  the  importation  in  the 
U.S. 

Comment  5:  The  petitioners  argue  that 
the  Department's  exclusion  of  certain 
CTV  models  on  the  grounds  that  the 
models  were  no  longer  being  produced, 
or  that  the  number  sold  was  negligible, 
is  arbitrary  and  not  in  accordance  with 
the  law.  In  particular,  they  claim  the 
Department  did  not  use  a  "generally 
recognized"  sampling  technique.  The 
respondents  contend  that  the  CTV 
models  selected  by  the  Department 
represented  nearly  all  the  sales  made 
during  the  period  of  investigation. 

DOC  Position:  We  disagree  with  the 
petitioners.  There  is  no  requirement  that 
the  Department  examine  all  exporters  or 
sales.  "The  Department's  regulation,  19 
CFR  353.38.  merely  requires  that  we 
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examiiie  at  least  60  percent  of  the 
imports  in  question  and  we  have  done 
so  in  this  proceeding-  In  this 
investigation,  Matsushita.  Mitsubishi, 
and  Hitachi  represented  over  90  percent 
.of  all  imports  of  GPTs  from  fapan.  We 
have  used  best  informatioo  available  for 
another  exporter,  Toshiba.  We 
investigated  approximately  96  percent  of 
the  sales  of  each  of  the  responding 
companies.  Furthermore,  we  verified  the 
total  sales  of  each  company  in  all 
markets  as  well  as  the  quantity  of  CPTs 
incorporated  into  the  models  we  chose 
to  investigate.  Because  we  found  no 
discrepancies  in  these  Ggures,  we  are 
satisHed  that  the  remainder 
encompassed  those  models  which  had 
rdatively  few  sales,  were  out  of 
production,  or  were  sold  as  replacement 
parts.  Also,  we  do  not  view  our  decision 
allowing  the  respondents  not  to  report  a 
few  sales  as  sampling.  We  disregarded 
these  sales  for  reasons  of  administrative 
convenience,  having  concluded  that 
these  few  sales  would  not  add  to  the 
accuracy  of  our  analysis. 

Comment  6:  The  petitioners  allege  that 
the  Department  erred  in  its  methodology 
of  computing  the  exporter's  sales  price 
offset  cap.  lliey  contend  that  we  should 
not  calculate  an  offset  cap  for  CPTs 
from  the  CTV  indirect  selling  expenses 
because  selling  expenses  for  CTVs  will 
always  be  higher  than  those  for  CPTs. 
Rather,  we  should  use  indirect  expenses 
of  selling  CPTs  in  the  U.S.  market  to  the 
related  CTV  producer  for  our  exporter's 
sales  price  offset  cap. 

DOC  Position:  We  disagree:  Since  it  is 
CTVs  and  not  CPTs  which  are 
ultimately  sold  in  the  US.  and  all  selling 
ex{>enses  occur  at  the  time  of  the  CTV 
sale,  we  have  prorated  the  selling 
expenses  of  CTVs  to  reflect  the  share  of 
selling  expenses  attributable  to  CPTs  for 
the  purposes  of  creating  an  exporter's 
sales  price  offset  cap.  We  view  this 
methodology  as  more  equitable  and 
accurate  than  that  proposed  by 
petitioners.  Petitioners'  methodology 
would  not  be  accurate  because  all 
respondents  sold  CPTs  to  related 
companies  in  the  U.S.  and  the  indirect 
selling  expense  incurred  on  such  sales 
would  not  be  representative  of  such 
expenses  had  the  sales  been  to 
unrelated  parties. 

Comment  7:  Petitioners  argue  that  the 
methodology  used  by  the  Department  to 
determine  U.S.  price  for  imports  of  CPTs 
by  related  parties  is  statutorily 
mandated  under  the  value  added 
provisions  of  section  772(e)(3)  of  the  Act 
and  is  supported  by  Department 
Regulations  and  pracbce.  However,  the 
Department  should  not  add  profit  to  the 
CPT  in  those  limited  situations  where 


there  is  evidence  that  the  CFT  is  being 
transferred  at  prices  below  its  cost  of 
production  or  where  the  respondent's 
entire  CFF  operation  is  unprofitable.  In 
such  instances,  the  profit  accrues  to  the 
CTV  and  not  the  CPT. 

Re^)ondents  argue  that  the  absence  of 
any  reference  to  profit  in  the  "value 
added"  sections  of  the  statute  or 
regulations  is  evidence  that  the  law 
never  contemplated  such  an  adjustment 
and  is,  therefore,  limited  to  costs 
associated  with  manufacturing  or 
assembly  in  the  United  States. 

DOC  Position:  We  agree  with 
petitioners,  in  part.  It  has  been  our  long- 
standing practice  to  deduct  the  profit  (or 
loss)  associated  with  U.S.  value  added 
when  the  related  party  in  the  United 
States  performs  further  manufacturing 
on  the  imported  product. 

We  do  not  agree,  however,  that  the 
adjustment  should  be  Hmited  to  those 
situations  where  the  transfer  price 
exceeds  the  cost  of  producing  the  CPT 
or  where  the  CPT  operation  is 
profitable.  The  profitabihty  of  the  "sale" 
of  the  CPT  to  the  related  importer 
derives  directly  from  the  profitability  of 
the  subsequent  sale  of  the  CTV  because 
this  is  the  first  sale  to  an  unrelated 
customer.  Whether  the  transfer  price  for 
the  CPT  is  less  than  or  exceeds  the  cost 
of  producing  the  CPT  does  not  affect 
that  profitability. 

Comment  8:  Respondents  argue  that  if 
profit  is  considered  an  appropriate  part 
of  U.S.  value  added,  the  Department 
should  include  movement  charges  and 
duties  associated  with  transporting 
CPTs  to  the  U.S.  as  part  of  the  cost  of 
manufactiuing  the  CPT  for  purposes  of 
calculating  CFT  profit.  Furthermore,  the 
Department  should  not  add  any  profit 
attributable  to  CTV  selling  expenses  to 
the  value  added  since  section  772(e)(3) 
limits  the  application  of  increased  value 
to  the  process  of  manufacturing  or 
assembly  performed  on  the  imported 
merchandise. 

Petitioners  argue  the  Department 
should  not  allocate  profit  to  CIH* 
movement  costs  because  these  are  costs 
attributable  to  the  production  of  the 
CTV  in  the  U.S.,  not  to  the  production  of 
the  CPT.  Further,  profit  arising  from 
selling  expenses  is  properly  a  part  of 
value  added  because  the  amount  of 
profit  earned  on  the  sale  of  a  CTV  is 
directly  affected  by  the  coat  to  make  it 
and  the  cost  to  sell  it. 

DOC  Position:  We  agree  with  the 
respondents  that  section  772(e)(3)  of  the 
statute  limits  the  value  added  deduction 
from  U.S.  price  to  any  increased  value 
including  additional  material  and  labor 
resulting  from  the  process  of 
manufacturing  or  assembly.  Material 


and  labor  were  specifically  identified  as 
elements  of  increased  vahi&  Not  oidy 
were  selling  expenses  not  contemplated 
as  elements  of  increased  value,  they 
were  specifically  provided  for  in  section 
772(eH2)  which  c«dls  for  the  deduction  of 
expenses  generally  incurred  by  or  for 
the  account  of  the  exporter  in  the  United 
States  in  selling  identical  or 
substantially  identical  merchandise. 
Therefore,  we  did  not  include  in  the 
value  added  to  the  CPT  in  the  U.S.  any 
profit  attributable  to  CTV  seUing 
expenses. 

We  also  agree  with  respondents  that 
CPT  movement  costs  should  be  included 
as  CPT  costs  in  the  allocation  of  profit 
to  CPTs.  Such  costs  are  incurred  prior  to 
importation  while  the  value  added 
provisions  apply  to  any  increase  in 
value  made  after  importation. 

Comments  Pertaining  to  Hitachi 

Comment  1:  Petitioners  argue  that  in 
making  its  final  calculations,  the 
Department  should  include  the  U.S. 
exporter  sales  price  sales  which 
respondent  clftims  involved  damaged 
CTVs.  They  contend  that  Hitachi  has 
not  estabKshed  that  the  merchandise 
was  damaged  or  that  the  sales  were  not 
made  in  the  ordinary  course  of  trade. 

DOC  Position:  We  disagree.  We 
verified  that  the  sales  In  question 
involved  damaged  merchandise.  We 
have  not  considered  them  for  the  final 
determination. 

Comment  2:  Petitioners  argue  that 
Hitachi  overstated  home  market  packing 
expenses  insofar  as  the  reported 
amounts  included  warehousing  fee  costs 
and  indirect  shipping  costs  which  are 
not  direct  packing  costs. 

DOC  Position:  "The  question  is  moot 
since  we  verified  that  the  packing 
categories  in  question  were  averaged 
costs  which  were  reported  in  equal 
amounts  for  both  the  U.S.  and  home 
market  packing  expense  and  thus  have 
no  effect  on  the  margin  calculation. 

Comment  3:  Petitioners  argue  that 
home  market  packing  and  inland  freight 
should  be  reduced  by  the  amount  of 
profit  earned  by  Hitachi  Transport 
System.  Ltd.  on  the  services  it  provided 
the  respondent  because  the  two 
companies  are  related. 

DOC  Position:  The  question  is  moot. 
Since  the  home  market  and  U.S.  packing 
charges  and  inland  freight  were 
identical,  the  profit  earned  by  the 
related  company  that  packed  Hitachi's 
CPTs  was  included  in  both  home  market 
and  U.S.  packing  charges. 

Comment  4:  Petitioners  argue  that 
according  to  19  CFR  353.55,  the 
Department  should  ajust  the  U.S.  price 
downward  bv  the  amount  of  the 


antidumping  duties  that  will  be  paid  by 
Hitachi  America.  Limited  (HAL/CG). 

DOC  Position:  Section  353.55  of  the 
regulations  applies  only  to  merchandise 
for  which  a  notice  orderiitg  the 
suspension  of  liquidation  has  been 
published  and  on  which  antidumping 
duties  are  to  be  assessed.  There  should 
be  no  adjustment  for  reimbursement  of 
antidumping  duties  since  none  were 
paid  on  any  CPT  sales  made  during  the 
period  of  investigation. 

Comment  5:  Petitioners  argue  that  the 
Department  should  not  include  royalty 
expenses  associated  with  U.S.  exporter 
sales  price  sales  in  production  costs  if 
the  royalty  expense  is  directly  related  to 
sales. 

DOC  Position:  Since  the  royalties 
were  paid  for  technical  and  production 
related  expertise,  these  costs  were 
included  in  the  cost  of  production. 

Comment  6:  Petitioners  argue  that  the 
Department  shoold  reject  Hitachi's 
home  market  credit  expense  since  the 
methodology  used  will  overstate 
Hitachi's  credit  claim,  lltey  contend  that 
the  methodology  does  not  reflect  actual 
payment  experiefioe  and  does  not 
account  for  the  period  between  the 
invoice  dale  and  the  date  of  ^ipment. 

DOC  Position:  We  disagree.  We  have 
deternnned  that  die  methodology  used 
by  Hitadn,  which  was  based  on  actual 
payment  tenns.  was  the  best  means 
available  given  the  Cact  that  its 
customers  remit  several  payments  for 
each  shipment  over  an  extended  period 
of  tiflie  In  addition,  upon  consideration 
of  the  discrepancies  in  Hitachi's 
reporting  of  payment  date,  we  have 
determined  that  Hitachi's  home  m^et 
credit  expense  was  conservatively 
reported  rather  dian  overstated.  With 
regard  to  the  date  when  the  credit 
period  began,  the  petitioners  have 
misunderstood  the  paper  Qow  for 
Hitachi's  home  market  sales.  The 
invoice  date  and  the  date  of  shipment 
are  identicaL 

Comment  7:  Petilioners  aigue  that 
Hitachi  overstated  its  home  market 
inland  freight  charges  by  including 
certain  "other  frei^t  and  frei^t  for 
return." 

DOC  Position:  We  disagree.  We  have 
determined  that  "other  freight  and 
freight  for  return"  was  appropriately 
included  as  part  of  inland  freight  costs 
since  it  is  a  valid  expense  that  Hitachi 
actually  incurred.  In  addition,  the 
category  in  question  was  an  average 
cost  which  was  reported  in  equal 
amount,  for  both  U3.  and  home  market 
inland  freight 

Comment  &  Petitioners  argue  that 
Hitachi  overstated  home  market  inland 
insurance  diarges  since  the  expense 
includes  the  transfer  of  merchandise 


inside  the  factory  before  the  sale  to  the 
unrelated  customer.  lYiey  contend  that 
inland  insurance  claims  should  be 
confined  only  to  tiie  premiums  paid  for 
insuring  die  merchandise  during 
transport  after  the  date  of  sale. 

DOC  Position:  We  disagree. 
Petitioners  have  misunderstood  our 
treatment  of  Hitachi's  inland  insurance 
claim.  All  insurance  expenses  reported 
by  Hitachi  were  verified  to  have  been 
incuned  after  sale  to  the  customer. 

Comments:  Pedtioners  aigue  that  the 
Department  should  reiect  Hitachi's 
home  market  loyalty  rebates  since  they 
were  not  established  at  the  time  of  sale 
and  since  the  Department  verified  that 
there  were  discrepancies  between  the 
amounts  reported  and  amoimts  recorded 
in  the  company's  books.  Respondent 
argues  that  afterrsale  rebates  are 
circumstance  of  sale  adjustments  and 
that  the  Department  is  vested  with 
broad  discretioo  to  make  these 
adjustments.  Hitachi  further  argues  that 
the  loyalty  rebates,  although  having  no 
direct  counterpart  in  U.S.  business 
practice,  are  a  long-standing  actaal 
business  practioe  ki  Japan,  that  Hitachi's 
loyal  rystcimeri  expect  these  payments, 
and  that  Hitachi  expects  to  make  the 
payments. 

DOCPositioK  We  disagree  widi 
petitioners.  The  Department  verified 
that  Hitachi's  customers  did  receive  the 
rebates  in  questioa.  Fnrthefmofe,  the 
historical  patterns  of  loyalty  rebates 
provided  to  Hitachi's  customers, 
measured  as  the  ratio  of  total  rebate 
payments  to  total  CPT  sales,  shows  diat 
the  rebates  granted  were  in  the  ordinary 
course  of  trade  as  standard  business 
practioe  and  twere  direcdy  related  to 
sales  within  the  meening  of  1 3S3.1S(a) 
of  our  regulations. 

Comatent  10:  Petitioners  argue  diat 
the  credit  expense  on  U.S.  exporter's 
sales  price  transactions  was  improperly 
reported.  They  note  that  Hitadii 
averaged  all  credit  expenses  for  all  CTV 
customers  radier  dian  rqmrting  actual 
credit  expense  on  a  sale^-sale  basis 
and  based  the  average  on  the  entire 
fisc«d  year  rather  than  on  the  period  of 
investigatioB. 

DOC  Position:  While  we  would  prefer 
to  make  credit  adjustment  on  a  sale-by- 
sale  basis,  this  is  not  always  possible.  In 
this  instance,  we  found  that  the 
respondent's  otethod  of  allocating  its 
accrued  credit  expense  was  reasonable 
because  the  records  of  individual  sales 
are  maintained  at  its  selling  o{&:es 
across  the  United  States  and  because 
our  review  of  selected  invoices 
confirmed  the  accuracy  of  die  accrual 
method  of  accounting  for  credit 
expenses.  The  average  age  of  accounts 
receivable  ased  was  verified  to  have 


been  based  only  on  the  period  of 
investigation,  not  the  entire  fiscal  year. 
For  this  reason,  we  have  accepted  the 
credit  expense  reported  by  Hitachi. 

Comment  7/.- The  petitioners  argue 
that  the  respondent  improperly  reported 
the  advertising  expense  on  U.S. 
exporter's  sales  price  transactions  by 
allocating  total  advertising  expense  to 
all  products  on  the  basis  of  sales  value 
rather  than  reporting  the  actual  model- 
specific  expense  for  the  products  under 
investigation. 

DOC  Position:  While  we  agree  in 
principle  with  the  petitioners,  the 
allocation  methodology  employed  by  the 
respondent  is  reasonable  since  the 
respondent's  accounting  records  for 
advertising  expenses  are  not  maintained 
on  a  product-specific  basis.  We  verified 
that  all  of  the  products  to  which  total 
advertising  expense  was  allocated  were 
consumer  goods  sold  through  channels 
similar  to  diose  for  CTVs  and  that  each 
category  of  advertising  expense  related 
to  all  products. 

Comment  12:  Respondent  requests 
that  the  Department  apply  the  special 
exchange  rate  rule  in  19  CFR  3.56(b)  by 
lagging  exchapge  rates  at  least  one  full 
quarter.  They  claim  diat  HAL/CG 
increased  its  prices  by  a  wei^ted 
average  amount  comparable  to  the 
change  in  the  value  of  curremcies  and 
that  these  price  increases  were  to  adjust 
for  the  sharp  appreciation  of  the  yen 
rather  than  in  response  to  inflation. 

DOC  Position:  We  are  denying 
Hitachi's  request  Hitachi  failed  to 
revise  its  prices  within  a  reasonable 
period  of  time  as  required  by  the 
regulation.  Furthermore,  the  price 
adjustments  Hitachi  did  make  were  not 
applied  to  all  customers  and  models  and 
were  not  of  a  magnitude  reflective  of  the 
declining  value  of  the  dollar  in  relation 
to  the  yen.  Sinoe  the  price  increases 
were  not  consistently  applied  and  were 
not  large  enough  to  aoooauaodate  the 
exchai^  rate  changes.  Hitachi  did  not 
demonstrate  to  the  satufadion  of  the 
Department  that  die  price  revisions 
were  made  solely  in  response  to  the 
fluctuation  in  exchange  rates. 

Comment  13:  Petitioners  aigue  that 
the  Department  should  impute  a  freight 
charge  for  US.  exporter's  sales  price 
transactions  because  the  respondent 
allocated  the  fr«is^t  expense  improperly 
on  the  basis  of  sales  value  rather  than 
volume  or  weight 

DOC  Position:  We  agree  In  principle 
with  the  petitioners,  however  the  facts 
of  this  case  necessitate  our  acceptance 
of  the  allocation  of  the  freight-out 
expense  on  the  basis  of  sales  value 
rather  than  volume.  We  verified  that 
each  of  the  respondent's  shipments 
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contained  a  variety  of  products,  the  mix 
varying  from  customer  to  customer.  The 
freight  invoices  the  respondent  received 
generally  did  not  itemize  charges  for 
shipments  covered.  Given  the 
complexity  of  calculating  freight  on  any 
other  basis,  we  accepted  the  allocation 
based  on  sales  value. 

Comment  14:  Petitioners  argue  that 
the  discounts  and  rebates  granted  on 
U.S.  exporter's  sales  price  transactions 
should  be  recalculated  on  a  sales- 
specific  basis  rather  than  on  an  average 
basis.  Hitachi  argues  that  reporting  sale- 
by-sale  amounts  would  have  been  an 
enormous  burden  given  the  niunbo'  of 
exporter's  sales  price  transactions  and 
the  fact  that  many  of  the  sales  records 
are  kept  in  regional  offices  throughout 
the  country.  Hitachi  further  views 
petitioners'  objection  to  averaging  for 
U.S.  prices  as  only  a  one-sided      j 
argument.  I 

DOC  Position:  We  agree  with 
peitioners  that  most  accurate  reporting 
of  these  discounts  and  rebates  would  be 
on  the  basis  of  individual  sales. 
However,  given  the  burden  of  reporting 
the  amounts  for  each  sale,  we  have 
determined  that  the  averaging  of  these 
discounts  and  rebates  closely 
approximates  their  ei^ect  on  Hitachi's 
sales  prices.  In  addition,  at  verification 
the  total  amounts  reported  for  each 
category  were  tied  to  Hitachi's  audited 
profit  and  loss  statements, 
demonstrating  the  reliability  of  the 
discounts  and  rebates  reported. 

Comment  15:  Petitioners  argue  that 
becuase  the  amount  of  volume  rebate 
reported  for  U.S.  exporter's  sales  price 
sales  was  verified  to  have  been 
understated,  the  volume  rebate  should 
be  recalculated  based  on  the  expenses 
actually  incurred  during  the  period  of 
investigation. 

Respondents  contend  that,  although  it 
was  not  mentioned  in  the  Department's 
verification  report  of  Hitachi  Sales 
Corporation  of  America,  the  discrepancy 
between  the  amount  of  volume  rebate 
reported  and  the  actual  amount  incurred 
was  explained  during  verification.  The 
amount  reported  was  based  on  the 
expense  accrued  during  the  period  of 
investigation.  The  total  amount  accrued 
for  the  fiscal  year  was  compared  to  the 
actual  expense  for  the  year.  The 
difference  noted  in  the  verification 
report  was  due  to  an  extraordinarily 
large  payment  being  made  prior  to  the 
period  of  investigation.  For  the  period  of 
investigation  the  actual  and  accrued 
amounts  for  the  volume  rebate  were 
virtually  identical.  Therefore,  the 
amount  reported  was  accurate. 

DOC  Position:  We  agree  with  the 
respondent.  The  volume  rebate  was 
accurately  reported. 


Comment  16:  Petitioners  argue  that 
flooring  expenses  incurred  in  U.S. 
exporter's  sales  price  sales  are  a  direct 
selling  expense  rather  than  an  indirect 
selling  expense  as  claimed  by  Hitachi 
and  should  be  deducted  from  the  U.S. 
price.  They  also  note  that  the 
Department  made  a  clercial  error  in  its 
calculation  of  the  company's  flooring 
expense. 

DOC  Position:  We  agree.  As  was 
stated  in  the  Department's  verification 
report,  the  flooring  expense  is  an 
expense  paid  to  companies  who  finance 
purchases  by  CTV  customers.  Therefore, 
we  have  treated  it  as  a  direct  selling 
expense. 

Comment  17:  Peitioners  contend  that 
Hitachi  underreported  its  selling 
expenses  by  including  service  revenue 
in  the  denominator  (total  sales)  of  the 
ratio  used  to  allocate  expenses  to  the 
CTVs  sold. 

DOC  Position:  We  disagree.  The  total 
sales  amount  used  as  denominator  in 
the  ratio  did  not  include  service  revenue 
but  reflected  only  "goods  sold." 

Comment  18:  Petitioner  assert  that  the 
respondent  underreported  the  selling 
expense  on  U.S.  exporter's  sales  price 
transactions  by  failing  to  report  the 
selling  expenses  that  the  parent 
company  incurs  on  behalf  of  its  related 
U.S.  sales  office.  Respondent  claims  that 
no  such  expenses  are  incurred. 

DOC  Position:  During  verification  we 
found  no  evidence  of  Hitachi  Sales 
Corporation  of  America's  (HSCA) 
parent  company  incurring  any  expenses 
on  U.S.  exporter's  sales  price 
transactions. 

Comment  19:  Petitioners  state  that  the 
Department  should  reject  production 
costs  reported  for  the  chassis  if  it  is 
found  that  Hitachi  Television  Taiwan, 
Ltd.  (HTT)  relied  on  transfer  prices  for 
parts  obtained  from  related  suppliers. 
Respondent  argues  that  members  of  the 
Hitachi  family  deal  with  each  other  on 
an  arm's-length  basis  and  that  the  prices 
for  parts  supplied  to  HTT  were 
comptu-able  to  those  on  the  open  market. 

DOC  Response:  The  Department  used 
actual  costs  incurred  in  production  for 
the  major  components  of  the  CTV.  the 
electron  gim.  CFT,  and  chassis  in  the 
calculation  of  the  CTV  cost  of 
production. 

Comment  20:  Petitioners  argue  that 
the  handling  costs  associated  with  the 
production  of  the  chassis  by  HTT  were 
excluded.  Hitachi  argues  that  the 
handling  costs  were  included  in  the 
procurement  costs  reported  by  Hitachi 
for  CPT  production. 

DOC  Response:  The  Department 
verified  that  handling  fees  incurred  by 
HTT  in  procuring  the  materials  used  to 
construct  the  chassis  were  included  in 


the  procurement  costs  reported  by 
respondent. 

Comment  21:  Petitioners  contend  that 
all  parent  company  expenses  incurred  in 
establishing  and  administering  Hitachi's 
world-wide  supply  network  of 
manufacturing  and  distribution  facilities 
should  be  included  in  CTV  costs. 
Respondent  argues  that  all  members  of 
the  Hitachi  family  conduct  business 
with  one  another  on  a  stricUy  arm's- 
length  basis  and  the  transfer  prices  and 
production  costs  reported  were 
complete. 

DOC  Response:  The  Department 
includes  all  costs  necessary  to  produce 
the  merchandise  under  investigation.  In 
the  submission.  Hitachi,  Ltd.'s  general 
and  administrative  expense  had  not 
been  allocated  to  the  chassis  or  CTV. 
For  the  final  determination,  we  have 
allocated  general  and  administrative 
expense  incurred  by  Hitachi,  Ltd.  to 
these  items  on  a  cost  of  sales  basis. 

Comment  22:  Petitioners  claim  that  by 
allocating  handling  fees,  G&A,  interest 
expense,  and  other  expenses  to  the 
chassis  on  the  basis  of  sales  price  rather 
than  cost  of  production,  HTTs  cost  of 
production  for  the  chassis  was 
understated. 

DOC  Response:  The  Department 
reallocated  G&A  and  handling  fees 
based  on  "costs  of  sales"  reported  in  the 
financial  statements  and  applied  this 
percentage  to  the  "cost  of 
manufacturing"  of  the  chassis  since  the 
types  of  costs  included  in  the  "costs  of 
sales"  and  "cost  of  manufacturing"  are 
generally  the  same.  The  Department 
does  not  use  the  sales  price  ratio  since 
the  profit/losses  related  to  the  sales 
price  of  different  products  may 
materially  distort  the  allocation  of  the 
costs. 

The  Department  did  not  include 
"other  expense"  in  the  cost  of 
production  of  the  chassis,  as  this 
expense  was  determined  to  be  non- 
operating  in  nature.  The  Department  did 
not  include  interest  expense  or  income 
reported  by  subsidiaries  in  order  to 
compute  consolidated  interest  expenses 
for  the  components  based  on  the  interest 
expense  of  the  parent  company. 

Comment  23:  Petitioners  argue  that 
the  Department  should  include 
inventory  write-offs  of  obsolete  parts 
since  they  represent  expenses  incurred 
in  producing  the  product. 

DOC  Response:  The  Department 
allocated  a  portion  of  write-offs 
recorded  by  Hitachi,  Ltd.'s  Mobara  CPT 
plant  and  Hitachi  Consumer  Products  of 
America's  (HCPA)  plant  to  the  cost  of 
producing  the  CPT  and  the  CTV. 
respectively,  since  they  were  considered 
to  be  costs  incuned  to  produce  the 
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products.  The  OeiMftment  agrees  that 
obsolete  parts  are  eKpenses  incurred  in 
normal  ofjeratjoos  which  most  be 
absoibed  by  oanoit  ptoduction. 

Comment  2^  Petitionas  claim  that  the 
Department  shouM  recalculate  HCPA 
freight  and  duty  expenses  for  CTVs. 
since  these  ch^yes  were  verified  to 
have  been  wote  than  double  the  amount 
than  had  been  reported. 

DOC  Response:  Freight  and  duty  for 
all  CTV  components  imported  into  the 
U.S.  were  incloded  in  die  final 
calculations. 

Comment  25:  Petitioners  state  that  the 
Department  should  take  into  account  the 
fact  that  Hong  Kong  Purchasing  Branch 
(HKPB)  handling  costs  included  costs  for 
only  one  part  of  the  cluissis.  Iliey 
suggest  multiplying  the  verified  amount 
for  handling  costs  by  a  factor  of  four 
since  there  are  four  parts  per  a  complete 
chassis  assemply. 

DOC  Response:  The  Department 
recalculated  the  Hong  Kong  handling 
costs  for  the  chassis,  since  all  costs 
incurred  had  not  been  included  in  the 
submission*  reported  costs. 

Comment  26:  Petitioners  state  that  the 
Department  should  include  the 
administrative  charges  paid  to  Hitachi 
Hong  Kong  by  HKPB  for  the 
administrative  support  which  it  provides 
because  these  charges  were  not 
included.  They  also  argue  that,  since  the 
fee  charged  for  transactions  with  HCPA 
is  lower  than  that  charged  to  other 
companies,  the  Department  should  use 
the  higher  rate  since  the  lower  rate  is 
probably  a  preferential  rate  extended  to 
related  parties. 

DOC  Response:  The  Department 
recalculated  the  Hong  Kong  handling 
costs  using  the  administrative  cost  rate 
that  applied  to  all  companies  except 
Hitachi  Consumer  Products  of  America. 
The  rate  applied  exclusively  to  HCPA 
transactions  was  significantly  more 
favorable  than  the  rate  applied  to  all 
other  transactions,  and  the  Department 
considered  the  rate  applied  to  other 
companies  to  reflect  more  accurately  the 
parent's  actual  administrative  costs. 

Comment  27:  Petitioners  assert  that 
Hitachi  underreported  production  costs 
by  failing  to  include  the  administrative 
costs  incurred  in  CTV  component 
distribution  by  related  trading  houses. 
Respondent  maintains  that  no  trading 
houses  were  involved  in  the 
transactions  in  this  case. 

DOC  Response:  Costs  incurred  by  the 
trading  hovses  in  Hong  Kong  for  the 
chassis  and  the  CPTs  were  considered 
to  be  part  of  the  costs  of  these 
components. 

Comment  28:  Petitioners  claim  that 
Hitachi  understated  R&D  expenses  since 
it  allocated  neither  general  nor  product- 


specifk:  RftO  expenses  incurred  by 
Hitachi  lAd.  to  the  chassis  or  to  other 
component  prodncdon  costs.  They  aigue 
that,  in  addition  to  factory  level  R&D  for 
CPT  production,  the  expenses  fo  parent 
and/or  subsidiary  RAD  shonld  be 
included.  Re^mndent  argues  dtat  the 
R&D  incuned  in  developing  component 
parts  is  covered  by  the  royalty 
payments  made  by  related  companies  to 
Hitachi. 

DOC  Response:  The  Department 
captures  all  costs  necessary  to  produce 
the  tube.  General  ongoing  R&O  was 
considered  to  be  a  necessary  part  of 
these  costs,  in  its  submission,  Hitachi. 
Ltd.'s  general  RSO  was  not  allocated  to 
the  diassis  or  die  CTVs.  Therefore,  R&D 
expense  incurred  by  Hitachi.  Ltd.  was 
allocated  to  these  items  on  a  cost  of 
sales  basis. 

Comment  29:  Respondent  argues  that 
in  calculating  CTV  cost  at  the 
preliminary  determination,  the 
Department  mistakenly  douUe-oounted 
certain  costs  incurred  by  (fitachi,  which 
are  associated  wridi  the  padcing  and 
shipping  of  CPTs  and  other  CTV 
components.  Respondent  requests  that 
this  double  counting  be  eliminated  in  the 
final  determination. 

DOC  Response:  Hitachi  had  included 
shipping  and  other  movement  charges  in 
the  cost  items  listed  as  "miscellaneous" 
in  its  submission.  During  verification, 
we  discovered  that  such  costs  were 
already  included  in  the  cost  of 
production  on  an  allocated  basis  by 
Hitachi.  Therefore,  for  the  final 
determination  die  Department  removed 
the  allocated  charges  reported  in  the 
cost  of  production  for  all  components, 
recalculated  the  charges  for  the  chassis 
and  yoke  and  added  these  new  charges 
to  the  cost  of  production.  TTie 
Department  used  the  spedfic  charges 
reported  for  the  CPT  sales  adjustments. 

Comment  30:  Respondent  argues  that 
the  Department  should  not  include  an 
amount  for  interest  expense  in  its 
calculation  of  the  cost  of  production  of 
the  CPT.  They  claim  that  Hitachi  had  no 
net  interest  expense  during  the  period 
for  which  cost  information  was 
provided. 

DOC  Response:  The  Department  used 
the  methodology  described  under 
§  353.10(eK3)  of  the  U.S.  Price 
Calculation  section  of  this  notice. 
Because  Hitachi's  interest  expense  is 
very  low.  this  methodology  resulted  in 
only  inventory  carrying  costs  and  credit 
costs  related  to  sales  being  included  as 
financial  expenses  in  the  cost  of 
production. 

Comment  31:  Respondent  argues  that 
the  Department  should  calculate  and 
publish  separate  rates  for  purchase  price 
and  exporter  sales  price  transactions. 


They  contend  that  since  purchase  price 
transactions  are  sales  of  CTPs  to 
unrelated  OEM  customers,  and  exporter 
sales  price  transactions  involve  CPTs 
imported  by  a  Ifitachi  family  company 
for  use  in  ^e  production  of  CTVs.  it 
would  be  inappropriate  to  average 
margins  on  sales  having  such  diverse 
marketing  conditions.  Petitioners  argue 
that  there  is  only  one  dass  or  kiiui  of 
merchandise  under  investigation  which 
is  CPTs,  and  it  is  Department  practice  to 
calculate  one  martin  for  the  class  or 
kind  of  merchandise  whether  the  sales 
were  purchase  price  or  exporter's  sales 
price. 

DOC  Position:  Consistent  with  our 
past  practice  for  fair  value 
investigations,  we  are  publishing  a 
single  antidumping  du^  rate  for  each 
firm  investigated. 

Comment  32:  Hitadii  contends  that 
the  Department  erred  in  its  preliminary 
determination  by  indudipg  an  imputed 
inventory  carrying  cost  for  finished 
CTVs  in  the  indirect  CTV  selling 
expenses  because:  (1}  Inventory 
carrying  cost  is  induded  in  the  cost  of 
manufacture  as  a  general  expense  found 
in  accounts  such  as  building 
depredation,  electridty  and  other 
expenses;  (2)  it  is  improper  and  contrary 
to  the  Department's  policy  to  impute 
opportunity  costs  since  they  are 
theoretical  rather  than  actual  costs;  and 
(3]  under  19  CFR  3S3.15(d)  the 
Department  lacks  the  authority  to 
impute  indirect  selling  expenses  as 
differences  in  circumstances  of  sale. 

DOC  Position:  We  disagree.  The 
inventory  carrying  costs  at  issue  are  an 
imputed  interest  expense  measuring  the 
financial  costs  of  holding  inventory  over 
time.  As  such,  these  costs  would  not  be 
included  in  inulding  depredation. 
electricity,  or  other  expenses  in  the  cost 
of  manufacturing.  To  the  extent  that  a 
company  has  borrowed  funds  to  finance 
its  holding  of  inventory,  we  have 
reduced  those  interest  expenses  by  a 
proportional  amount  of  interest  expense 
attributed  to  accounts  receivable. 

It  has  been  the  Department's  practice 
to  impute  inventory  carrying  costs  in 
exporter's  sales  price  situations.  We  do 
not  believe  these  costs  are  theoretical 
because  a  company  is  foregoing  sales 
revenue  as  long  as  the  merchandise  is  in 
inventory.  We  have  not  treated  these 
inventory  carrying  costs  as 
drctmistance  of  sale  selling  expenses 
but  as  indired  selling  expenses  under 
§  353.10(e)(2)  of  the  Commerce 
Regulations. 

Comments  Pertaining  to  Mitsubishi 

Comment  1:  Mitsubishi  claims  that 
sales  of  CTV  model  8-1445  originally 
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reported  to  the  Department  as  sales 
made  during  the  period  of  investigation 
were  actually  sold  prior  to  the  period  of 
investigation  and  should,  therefore,  be 
excluded  from  this  investigation.  This 
particular  model  was  sold  based  on  a 
contract  dated  January  24, 1986,  and  all 
shipments  of  this  model  made  during  the 
period  of  investigation  were  made 
pursuant  to  this  contract. 

Petitioners  argue  that  since 
respondent  claims  that  the  invoice  date 
should  be  used  as  the  general 
methodology  for  establishing  date  of 
sale,  the  sale  of  model  8-1445  should  not 
be  treated  any  differently  than  any  other 
sale.  Petitioners  further  argue  that  since 
Mitsubishi  records  sales  in  its  financial 
accounting  records  by  invoice  date,  it 
would  be  wrong  to  make  an  exception 
that  would  not  be  supported  by  these 
accounting  records. 

DOC  Position:  We  agree  with 
Mitsubishi.  In  general,  date  of  sale  in 
this  case  is  not  set  until  the  invoice  date. 
However,  we  examined  the  terms  of  the 
contract  and  established  that  all  terms 
were  set  prior  to  the  period  of 
investigation.  All  shipments  were  made 
in  compliance  with  this  contract. 
Moreover,  there  were  no  additional 
contracts  entered  into  during  the  period 
of  investigation  which  would  have  led 
us  to  reject  Mitsubishi's  date  of  sale 
methodology. 

Comment  2:  Mitsubishi  claims  that 
model  AM-1401R  contains  a  monitor- 
grade  CPT  and  should,  therefore,  be 
excluded  from  this  investigation.  It 
states  that  this  model  is  not  of  the  same 
class  or  kind  as  models  containing 
television  grade  picture  tubes.  AM- 
1401R  is  sold  by  the  Industrial  Products 
Division  and  is  not  intended  for 
television  viewing  or  other 
entertainment  purposes  according  to 
Mitsubishi. 

Petitioners  argue  that  the  line  between 
CPTs  used  in  entertainment  display 
devices  and  those  used  in  computer 
monitors  or  other  commercial  devices  is 
becoming  blurred  and  there  are  no 
absolute  standards  to  differentiate 
between  the  two.  Also,  they  claim  that 
there  are  already  CPTs  in  the 
marketplace  which  can  be  used  in  both 
monitors  and  CTVs. 

DOC  Position:  We  agree  with 
Mitsubishi.  Our  analysis  of  the  technical 
and  import  data  indicates  that  this 
model  is  properly  classified  as  a 
monitor.  As  a  result  of  this  analysis  and 
due  to  the  channels  of  trade  in  which 
this  model  is  sold,  we  are  excluding 
model  AM-1401R  from  this 
investigation. 

Comment  3:  Mitsubishi  contends  that 
the  Department  should  subract  only  CPT 
warranty  costs  from  the  U.S.  sales  price 


instead  of  CTV  warranty  costs  because 
(1)  these  expenses  are  incurred  on  a 
component  specific  basis;  (2)  Mitsubishi 
Sales  America,  Inc's  (MESA)  records 
provided  component-by-component 
costs;  and  (3)  the  subject  matter  of  this 
investigation  involves  a  specific  CTV 
component.  The  petitioners  argue  the 
Department  should  revise  its 
preliminary  determination  calculations 
and  deduct  the  CTV  warranty  cost  as  a 
direct  selling  expense  in  the  value 
added  analysis. 

DOC  Position:  We  agree  with  the 
petitioners.  As  described  elsewhere  in 
the  notice,  the  Department  has 
determined  that  all  costs  added  to  the 
CPT  after  importation  are  considered 
U.S.  value  added  and  deducted  from  the 
selling  price  of  the  CTV  to  arrive  at  a 
constructed  price  for  the  CPT.  Selling 
expenses,  including  CTV  warranty 
expenses,  are  an  element  of  these  costs, 
which  are  properly  deducted  from  the 
CTV  selling  price. 

Comment  4:  Mitsubishi  contends  that 
the  Department  should  average  volume 
rebates  and  term  discounts  over  all 
eligible  sales  since  these  expenses 
mainly  pertain  to  products  not  covered 
in  this  investigation. 

DOC  Position:  As  noted  in  response  to 
Hitachi  Comment  11.  we  believe  it  is 
more  appropriate  to  calculate  these 
expenses  on  a  customer-by-customer 
basis  and  to  do  so  when  possible. 

Comment  5:  Mitsubishi  states  that 
some  of  MESA'S  credits  should  not  be 
disallowed  as  intracompany  transfers.  It 
notes  that  these  MESA  credits  are 
included  as  debits  on  the  books  of 
Mitsubishi  Consumer  Electronics 
America,  Inc.  (MCEA)  and  have  been 
included  as  part  of  MCEA's  overhead 
expense.  Accordingly,  MCEA's 
overhead  expenses  should  be  reduced 
as  an  offset  in  an  amount  equal  to  these 
credits. 

DOC  Position:  We  agree  with  the 
respondent  and  have  reduced  the 
overhead  expenses  in  an  amount  equal 
to  these  intracompany  transfers. 

Comment  6:  Mitsubishi  argues  that 
model  A51ICC80X  is  the  most  similar 
home  market  model  to  U.S.  model 
A51ICC23XE.  Mitsubishi  states  that 
panel  glass  is  of  primary  importance  in 
determining  the  most  similar  model  and 
the  tint  panel  on  model  A51JCC80X  most 
closely  resembles  the  blue  panel  on  the 
U.S.  model.  Also,  respt)ndent  notes  that 
the  cost  difference  between  model 
A51ICC80X  and  A51JCC23XE  is  smaller 
than  for  any  other  20-inch  model  and 
that  model  ASlJCCSOX  was  sold  in  the 
highest  volume  during  the  period  of 
investigation. 

Petitioners  disagree,  based  on  the 
Department's  verification  report  and  the 


technical  characteristics  provided  by 
Mitsubishi.  Petitioners  recommend  using 
home  market  model  A51JCC71X,  which 
has  an  identical  shadow  mask  and  flat 
grill.  Also,  according  to  petitioners,  the 
light  transmission  rates,  which  are 
affected  by  panel  color,  are  identical  on 
models  A51ICC23XE  and  A51JCC71X. 

DOC  Position:  We  agree  with 
petitioners  that  models  ASljCCOlX, 
A51JCC71X  and  ASIJCCZIX  are  all  more 
similar  to  the  U.S.  model  than  home 
market  model  A51)CC80X.  However, 
based  on  our  analysis  of  the  technical 
data  provided  for  all  models,  we  have 
determined  that  model  A51JCC71X  is 
the  most  similar  home  market  model. 
Therefore,  we  have  used  sales  of  this 
model  in  our  fair  value  comparisons. 

Comment  7:  Mitsubishi  believes  that 
the  Department  should  adjust  the  bill  of 
materials  by  the  material  yields  in 
calculating  the  difference  in 
merchandise  adjustment.  Petitioners 
contend  that  no  physical  difference  in 
merchandise  adjustment  should  be 
made  for  differences  in  yields.  They 
argue  that,  unless  Mitsubishi  can 
establish  that  its  claim  for  differences  in 
manufacturing  yields  is  directly  related 
to  differences  in  the  physical 
characteristics  of  the  merchandise,  this 
portion  of  its  claim  should  be  denied. 

DOC  Position:  We  agree  with 
petitioners.  The  yield  ratios  applied  by 
Mitsubishi  are  yields  relating  to  the  cost 
of  production  of  two  different  CPT 
models,  not  yields  on  the  physical 
difference  in  merchandise  components. 

Comment  8:  Mitsubishi  contends  that 
the  Department's  calculation  of  indirect 
expenses  would  exclude  almost  all  of 
Kyoto  Works'  indirect  expenses  and  is. 
therefore,  inappropriate.  Mitsubishi 
argues  that  if  the  Department  decides  to 
modify  this  calculation  it  would  be  more 
appropriate  to  reallocate  these  indirect 
expenses  as  opposed  to  excluding 
almost  all  of  them. 

Petitioners  claim  that  certain  home 
market  indirect  selling  expenses  should 
be  rejected  if  these  expenses  include 
non-CPT  selling  expenses. 

DOC  Position:  At  verification,  we 
determined  that  certain  indirect  selling 
expenses  that  Mitsubishi  claimed  in  the 
home  market  were  not  related  to  CPTs. 
These  expenses  were  deducted  from  the 
total  indirect  selling  expenses  claimed 
by  Mitsubishi  and  reallocated  to  CPTs 
using  the  allocation  methodology 
provided  by  Mitsubishi.  Mitsubishi's 
method  for  allocating  these  expenses  to 
CPTs  did  not  contain  the  elements 
necessary  to  allow  the  Department  to 
consider  alternate  methods  of  allocation 
and,  therefore,  we  used  Mitsubishi's 
allocation  methodology. 


Comment  9:  Petitioners  avgue  that 
physical  difierence  in  merchandise 
adjustments  should  be  applied  on  a 
model-by-model  basis  as  opposed  to 
calculating  an  average  foreign  market 
value  ivfaich  contains  an  average 
physical  difference  in  merchandise 
adjustment  in  that  figure. 

DOC  Position:  We  applied  difference 
in  merdiandiae  adjuBtments  for  each 
specific  model  when  comparing  it  to  the 
U.S.  model  The  residting  difference  in 
merchandise  adjustment  was,  therefore, 
calculated  on  a  modei-by-model  basis. 

Comment  10:  Petitioners  claim  that  a 
monthly  foceign  market  value  should  be 
calculated  as  opposed  to  a  foreign 
market  value  covering  the  entire  period 
of  investigation.  Petitioners  state  that 
CPT  prices  on  home  market  models 
declined  sharply  dwing  the  period  of 
investigation  and  in  the  past  the 
Department  has  correctly  used  a 
monthly  weighted-average  foreign 
market  value  in  such  circumstances. 

DOC  PositioK  We  disagree  with 
petitioners.  We  see  no  evidence  of  sharp 
price  declines  in  Japan  during  the  period 
of  investigation  and.  therefore,  there  is 
no  need  to  calculate  a  monthly  foreign 
market  value. 

Comment  11:  Petitioners  state  that 
Mitsubishi's  home  market  credit 
expenses  should  be  calculated  using  the 
date  between  shipment  and  receipt  of 
payment  by  Mitsubishi  as  opposed  to 
the  turnover  rate  calculation  used  in  the 
preliminary  determination. 

Petitioners  also  claim  that  NGtsubishi 
incorrectly  calciUated  a  weigjited- 
average  interest  rate  using  costs 
incurred  prior  to  the  period  of 
investigation  and  should  recalculate  a 
single  weighted-average  interest  rate  for 
the  months  June-November.  1966. 

DOC  Position:  We  agree  with 
petitioners.  We  have  calculated  home 
market  credit  expense  using  the  time 
between  shipment  and  receipt  of 
payment.  We  have  also  recalculated  a 
new  interest  rate  more  representative  of 
the  period  of  investigation. 

Comment  12:  Petitioners  claim  that 
Mitsubishi's  home  market  volume  rebate 
claim  should  be  denied  since  it  is 
unclear  how  this  rebate  was  calculated 
and  whether  it  applies  only  to  CPTs. 

DOC  Position:  We  disagree  with 
petitioners.  This  expense  was  calculated 
on  a  model-by-model  basis  and  its 
accuracy  was  confirmed  at  verfication. 

Comment  13:  Petitioners  argue  that 
Mitsubishi's  home  market  price 
protection  rebate  daim  should  be 
denied.  Petitioners  claim  that 
respondent  failed  to  establish  that  its 
price  protection  rebates  were  made  in 
the  ordinary  course  of  trade  and  that  it 


is  unclear  whether  these  adjustments 
were  directly  to  specific  sales. 

DOC  Position:  We  disagree  with 
petitioners.  We  verified  that  tiiis  rebate 
was  tied  to  specific  sales  and  is  a 
routine  practice. 

Comment  14:  Petitioners  claim  that 
Mitsubishfs  home  market  advertising 
expenses  should  be  denied  or  only 
accepted  as  an  indirect  selling  expense. 

DOC  Position:  We  have  treated  this 
claim  as  an  indirect  selling  expense 
since  Mitsubishi  was  unable  to 
demonstrate  that  these  expenses  were 
directly  related  to  the  sales  under 
investigation. 

Comment  15:  Petitioners  claim 
Mitsubishi  failed  to  establish  the  fact 
that  there  were  warranty  agreements 
with  customers.  Also,  warranty 
expenses  were  neither  direct  nor 
indirect  selling  expenses  because 
Mitsubishi's  waranty  calculation  reflects 
recycling,  which  is  not  a  warranty 
expense. 

DOC  Position:  We  disagree  with 
petitioners.  A  formal  agreement  at  the 
time  of  sale  is  not  necessary  in  order  to 
make  a  warranty  claim.  Mitsubishi 
demonstrated  a  five  year  history  of 
warranty  expense  claims.  Therefore, 
customers  should  be  aware  of  the 
existence  of  these  warranties.  We  have 
recalculated  this  expense  on  model-by- 
model  basis. 

Comment  16:  Petitioners  argue  that 
indirect  selling  expenses  incurred  in 
Japan  in  selling  CPTs  to  Mitsubishi's 
related  CTV  producer  in  the  U.S.  should 
not  be  considered  a  CPT  selling  expense 
but  a  production  cost  incurred  in  Japan 
on  behalf  of  its  U.S.  CTV  operations. 

Mitsubishi  argues  that  this  is  an 
accounting  expense  totally  unrelated  to 
production  activity.  If  this  expense  is 
included,  respondent  claims  it  should  be 
considered  as  a  CPT  selling  expense,  not 
a  production-related  expense. 
Furthermore,  the  Department  should 
apply  the  verified  ratio  to  the  CPT 
transfer  price. 

DOC  Position:  We  agree  with  the 
respondent  that  these  are  selling 
expenses  incorred  on  the  sale  of  the 
CTV  and  have  included  them  as  CTV 
indirect  selling  expenses.  We  also  agree 
with  the  respondent  in  that  this  expense 
should  be  calctdated  by  multiplying  the 
CPT  transfer  price  by  tiie  verified  ratio. 

Comment  17:  Petioners  claim 
Mitsubishi's  method  of  offsetting  sales 
made  during  the  period  of  investigation 
with  returns  made  during  the  period  of 
investigation  may  tmderstate  dumping 
margins.  Petitioners  argue  that 
respondent  can  select  which  customers' 
sales  will  be  reduced  by  retiuns  and 
consequently  assign  returns  to 
customers  that  are  provided  with  the 


largest  number  of  sales  inducements 
and  rebates.  Petitioners  suggest  that  the 
Department  require  Mitsubishi  to  submit 
a  listing  of  sales  excluded  using  its 
methodology,  including  customer 
numbers. 

DOC  PositioiL-  We  agree  with 
petitioners.  A  relatively  small  percent  of 
all  sales  during  the  period  of 
investigation  had  corresponding  returns. 
A  significant  percent  of  these  returns 
could  be  matched  directly  as  to 
customer,  model  number  and  price  to  a 
single  invoice.  The  remaining  returns 
were  matched  to  sales  based  on  model 
number  and  price;  only  the  customer 
was  different  Therefore,  re^randent's 
methodology  appears  to  be  a  reasonable 
and  precise  way  of  matching  these 
credit  returns.  While  Mitsubishi 
compared  prices  on  a  gross  invoice 
basis,  these  returns  were  relatively  so 
small  in  number  that  we  have 
determined  that  they  will  not  affect  the 
margin  calculation. 

Comment  18:  Petioners  allege  that 
Mitsubishi  has  large  differences  in  its 
credit  costs  due  to  the  existence  of 
service  fees  paid  to  and  by  flooring 
companies  and  diffiering  payment 
periods  for  certain  classes  of  customers. 
Therefore,  it  should  not  be  allowed  to 
average  these  costs  by  submitting  an 
average  accounts  receivable  turnover 
rate  for  calculating  the  numl>er  of  days 
that  payments  is  outstanding.  Mitsubishi 
argues  that  its  records  do  not  track 
shipment  date  to  payment  date  on  a 
sale-by-sale  basis,  and  the  diarges  paid 
to  flooring  companies  were  recalculated 
on  a  customer-by-customer  basis. 
Mitsubishi  asserts  that  the  approach 
utilized  by  MESA  was  the  most 
accurate. 

DOC  Position:  We  generally  agree 
with  the  petitioners.  However,  the 
respondent  did  not  maintain  its  records 
in  a  manner  whereby  precise  credit 
costs  and  flooring  expenses  could  be 
determined  on  a  sale-by-sale  basis. 
Therefore,  we  deducted  an  average 
amount  for  these  costs  and  treated  both 
credit  costs  and  flooring  expenses  as 
direct  selling  expenses. 

Comment  19:  Petitioners  allege  that 
Mitsubishi  understated  its  CTV  packing 
expenses.  Petitioners  claim  that  the 
Department  should  adjust  Mitsubishi's 
packing  costs  to  reflect  actual  cost 
incurred  and  ensure  that  the  standards 
accurately  reflect  the  labor  times  in  the 
current  period. 

DOC  Position:  This  expense  has  been 
revised  and  verified  and  will  be  used  in 
the  fmal  analysis. 

Comment  20:  Petitioners  argue  that 
Mitsubishi's  U.S.  sales  of  3S-inch  CPTs 
are  properly  included  in  the  scope  of 
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this  investigation.  They  claim  that  minor 
differences  in  design  are  not  sufOcient 
grounds  for  exclusion  of  the  35-inch  CPT 
from  this  investigation.  Furthermore, 
petitioners  claim  that  the  ultimate  uses 
and  expectation  of  consumers  as  well  as 
the  manner  of  advertisements  and 
channels  of  trade  are  no  different  for  35- 
inch  CPTs  than  for  any  other  size. 

D(X  Position:  We  agree  with 
petitioners.  The  35-inch  CPT  is  a 
cathode  ray  tube  suitable  for  use  in  the 
manufacture  of  CTV  receivers  or  other 
color  entertainment  devices  intended  for 
television  and  as  such  is  clearly 
included  in  the  scope  of  this 
investigation. 

Comment  21:  Mitsubishi  states  that  it 
treated  all  general  expenses 
appropriately,  and  that  G&A  expenses 
of  headquarters  were  allocated  to 
subsidiaries  in  fair  amounts  and  do  not 
need  to  be  increased.  The  petitioners 
argue  that  the  expenses  incurred  by 
Mitsubishi  must  be  allocated  to 
subsidiary  operations  because  they 
were  incurred  on  behalf  of  these 
operations. 

DOC  Position:  The  Department 
attributed  general  and  administrative 
expenses  related  to  the  headquarter 
operations  to  all  companies.  Since  the 
respondent  has  not  provided  an  amount 
for  such  expenses,  the  Department  used, 
as  best  information,  adjusted 
information  from  the  consolidated 
financial  statements. 

Comment  22:  Petitioners  claim  that  the 
respondent  misallocated  G&A  expenses 
by  using  arbitrarily  determined  standard 
times  for  the  G&A  at  the  plant 
manufacturing  the  CTV.  Mitsubishi 
states  that  these  expenses  were 
allocated  to  product  groups  by  cost  of 
sales,  not  standard  times. 

DOC  Position:  The  respondent  used 
cost  of  sales  to  allocate  the  general  and 
administrative  costs  between  Projection 
TV  (PTV)  and  CTV  producUon.  The 
general  and  administrative  costs  were 
then  allocated  to  individual  products 
based  on  standard  time.  The 
Department  verified  the  allocation  of 
general  and  administrative  costs  and 
concluded  that  respondent's  method 
was  not  distortive. 

Comment  23:  Petitioners  claim  that 
financial  expense  claims  of  United 
Electronic  Engineering  Corp.  Pte.  Ltd.'s 
(UEEC)  (the  company  in  Singapore  that 
produces  chassis]  are  understated. 
Petitioners  suggest  that  if  the 
Department  cannot  determine  the  actual 
financial  expenses  of  UEEC  attributable 
to  CTV  chassis,  the  Department  should 
use  the  greater  of  the  financial  ej^penses 
from  the  monthly  profit  and  loss 
statements  or  the  audited  financial 
statements  and  allocate  the  expenses 


using  the  respective  costs  of  goods  sold. 
Also,  petitioners  claim  that  no  deduction 
from  financial  expense  for  financial 
revenues  should  be  made. 

DOC  Position:  The  Department  used 
the  consolidated  financial  expenses  of 
the  corporation  as  a  basis  for 
determining  the  financial  expense  to  be 
attributed  to  the  various  components. 
This  expense  was  allocated  on  the  basis 
of  cost  of  goods  sold. 

Comment  24:  Petitioners  claim 
Mitsubishi  miscalculated  G&A  expenses 
attributable  to  the  cost  of  producing  the 
CPT  by  including  taxes  which  do  not 
relate  to  the  cost  of  production. 
Petitioners  argue  the  Department  should 
deduct  the  business  tax  from  G&A 
expenses  attributable  to  the  cost  of 
production  for  CPTs. 

DOC  Position:  The  Department 
excluded  the  business  tax,  which  was 
similar  to  an  income  tax,  from  its 
calculation  of  general  and 
administrative  expenses. 

Comment  25:  Mitsubishi  claims  that 
four  Kyoto  Works  groups  were  devoted 
solely  to  CPT  production  activities  and 
the  indirect  costs  incurred  by  these 
groups  should  not  be  allocated  overall 
products  at  Kyoto  Works. 

Petitioners  claim  that  these  expenses 
should  be  reallocated  to  all  products 
manufactured  by  Kyoto  Works  using 
total  acutal  labor  hours  or  the  cost  of 
goods  sold  for  the  respective  products  to 
distribute  expenses  between  product 
lines  and  among  products. 

DOC  Position:  Review  of  verification 
exhibits  subsequent  to  verification 
revealed  that  these  groups  were  part  of 
the  CPT  operation  and  that  their  costs 
should  be  attributed  entirely  to  CPTs. 

Comment  26:  Mitsubishi  states  that 
there  were  no  write-offs  of  printed    - 
circuit  boards  ("PCB")  inventory  used  to 
produce  chassis  for  CTVs  either  during 
1986  or  in  the  year-end  adjustments. 

Petitioners  claim  that  since  CTV 
models  are  constantly  being  introduced 
into  the  marketplace  or  updated,  write- 
offs for  inventory  obsolescence  of  PCBs 
should  be  significant. 

DOC  Position:  The  Department  has 
analyzed  the  documentation  received 
during  verification  and  determined  that 
there  was  no  indication  of  write-offs  for 
PCB  inventory  and  that  none  was 
needed.  Therefore,  the  Department  has 
not  made  any  adjustment  for 
obsolescence. 

Comment  27:  Mitsubishi  states  that 
the  energy  expenses  were  appropriately 
allocated  in  the  submission  between 
chassis  and  other  products 
manufactured  in  that  plant. 

Petitioners  claim  respondent 
understated  the  actual  energy  expenses 
attributable  to  chassis  production  costs 


and  that  the  Department  should 
recalculate  common  energy  expenses 
based  on  the  space  allocation 
percentages. 

DOC  Position:  The  Department 
reviewed  the  allocation  of  common 
energy  expenses  and  found  no  basis  or 
support  for  the  respondent's 
methodology.  Therefore,  the  Department 
reallocated  the  common  energy  costs 
based  on  production  floor  space  used  for 
the  CTV  chassis  and  car  audio 
processes. 

Comment  28:  Mitsubishi  claims  that 
UEEC  was  not  subject  to  a  payroll  tax  in 
1986  due  to  the  abolition  of  this  tax  in 
1985  by  the  Singapore  Government. 

Petitioners  argue  that  Mitsubishi's 
chassis  labor  costs  were  understated 
since  UEEC  failed  to  account  for  the  full 
amount  of  a  payroll  tax  in  its  labor  cost 
calculations.  Petitioners  state  that  the 
Department  should  recalculate  labor 
costs  to  reflect  this  direct  labor  cost. 

DOC  Position:  The  Department 
examined  documents  during  verification 
and  determined  that  the  credit  for  the 
payroll  tax  should  not  be  included  in  the 
cost.  The  Department  accordingly  made 
the  adjustment  to  eliminate  the  credit 
for  payroll  tax  since  credits  related  to 
prior  expenses  should  not  offset  current 
costs. 

Co/nme/7/ 29.- Mitsubishi  states  that 
production  costs  of  Model  CS-2051  was 
inadvertently  omitted  in  the 
questionnaire  response. 

Petitioners  argue  that  the  failure  to 
report  the  third  quarter  production  of 
Model  C&-2051  would  affect  actual 
quarterly  production  costs  and 
allocations. 

DOC  Position:  Mitsubishi  did  not 
report  the  production  costs  for  CTV 
model  CS-2051  in  the  third  quarter  of 
1986.  Therefore,  the  Department  used  as 
best  information  the  second  quarter's 
material  costs  and  the  annualized 
fabrication  rate  to  develop  the  cost  of 
manufacturing  for  the  product. 

Comment  30:  Mitsubishi  claims  that 
the  transfers  of  personnel  between  the 
CTV  and  PTV  buildings  were 
insignificant  during  1986.  Also,  the 
transfers  were  roughly  equal,  so  the 
absolute  levels  offset  one  another  with 
no  net  effect.  Therefore,  no  change  is 
required  in  the  labor  cost  for  CTV 
assembly. 

Petitioners  claim  that  Mitsubishi's 
U.S.  labor  costs  on  CTVs  were 
understated  due  to  this  borrowing  of 
personnel  and  that  respondent  did  not 
provide  revised  labor  cost  figures  to 
account  for  this  additional  labor  cost. 

DOC  Position:  Labor  was  transferred 
between  the  two  production  areas.  The 
Department  concluded,  however,  that 


the  effect  of  the  transfer  of  employees 
between  the  department  was  minimal. 
Thus,  no  adjustment  was  made. 

Comment  31:  Mitsubishi  contends  that 
the  cost  of  sales  from  the  internal 
records  and  the  audited  financial 
statement  are  reconcilable  and  the 
reconciliation  is  provided  in  the 
verification  Exhibit  #48. 

Petitioners  claim  that  these  internal 
financial  statements  formed  the  basis  of 
the  cost  submission  and  that  the 
discrepancy  between  the  internal 
records  and  the  audited  financial 
statements  should  be  allocated  strictly 
to  the  cost  of  producing  chassis  used  in 
producing  CTVs  under  investigation. 

DOC  Position:  The  verification  exhibit 
referred  to  by  the  respondent  is  the 
financial  statements  of  the  company, 
which  does  not  provide  a  reconciliation. 
Therefore,  the  Department  attributed  a 
proportional  amount  of  the  difference 
between  the  audited  financial 
statements  and  the  internal  financial 
statements  to  CTV  chassis  production 

Comment  32:  Petitioners  claim  that 
Mitsubishi's  choice  of  standard  times  for 
allocation  bases  was  inconsistent  and 
arbitrary  and  resulted  in  cost 
understatements.  Petitioners  suggest 
that  the  Department  should  recalculate 
these  expenses  based  on  actual  labor 
hours. 

Mitsubishi  states  that  the  standard 
times  used  were  always  selected  on  a 
production  lot  basis  and  that  this 
method  does  not  imderallocate  expenses 
to  CTVs  that  contain  Japanese  tubes. 

DOC  Position:  The  Department 
reviewed  the  standard  times  presented 
at  verification.  In  cases  where  standard 
times  were  selected  from  outside  the 
period  of  investigation  they  appeared  to 
be  reasonable  when  compared  to  those 
within  the  period  of  investigation. 
Therefore,  we  accepted  Mitsubishi's 
allocation. 

Comment  33:  Petitioners  state  that 
costs  submitted  by  Mitsubishi  may  not 
have  reflected  the  costs  incurred  by 
related  trading  companies.  Petitioners 
suggest  that  the  Department  should 
calculate  the  full  cost  incurred  by 
Mitsubishi  Sales  Singapore  Pte.  Ltd. 
(MSS)  in  procuring  materials  for  UEEC 
and  for  trading  finished  chassis  to 
Mitsubishi  Consumer  Electronics 
America.  Inc.  (MCEA)  from  UEEC. 

Mitsubishi  argues  that  it  submitted 
costs  which  overstate  the  expenses  of 
MSS.  Since  the  chassis  go  to  MCEA. 
selling  expenses  are  minimal  according 
to  Mitsubishi,  and  the  commission 
exceeds  the  expenses  incurred  by  MSS. 

DOC  Position:  The  Department  has 
captured  the  costs  incurred  by  MSS  for 
chesses  as  a  general  and  administrative 
expenses. 


Comment  34:  Petitioners  argue  that 
repondent  failed  to  limit  its  fabrication 
costs  to  the  period  of  investigation. 
Petitioners  suggest  the  Department 
should  recalculate  actual  fabrication 
costs  strictly  for  each  quarter  in  the 
period  of  investigation  and  allocate 
these  costs  based  on  the  actual  labor 
time  per  model  in  production  rejecting 
Mitsubishi's  annualized  figures. 

Mitsubishi  contents  that  the 
annualized  fabrication  rate  was 
appropriate  because  CTV  production  is 
somewhat  seasonal  and  thus  quarterly 
fabrication  costs  fluctuate  widely. 
Moreover,  the  company  is  on  the  cash 
basis  and  adjustments  to  quarterly  data 
would  have  been  excessive,  while 
accruals  would  be  more  properly 
reflected  over  an  entire  year.  Finally,  the 
price  of  the  CTV  was  based  on  the  total 
annual  costs. 

DOC  position:  the  Department 
concluded  that  the  annualized 
fabrication  rate  did  not  distort  the 
fabrication  cost  incurred  for  the 
production  of  the  CTV.  Therefore,  we 
did  not  adjust  the  respondent's 
submission. 

Comment  35:  Mitsubishi  argues  that 
the  Department  should  not  impute  a  cost 
to  the  time  that  raw  materials  are  in 
inventory  and  in  transit  before  CTV 
production.  Respondent  argues  that  the 
Department  should  not  make  such  an 
extensive  policy  change  regarding 
inventory  carrying  costs  after  a 
preliminary  determination  when  that 
change  was  not  anticipated  in  the 
preliminary. 

Petitioners  argue  that  the  Department 
was  required  at  verification  to  obtain 
the  necessary  information  to  quantify 
these  costs.  Also,  petitioners  claim  that 
until  the  CTV  is  produced,  sold  to  an 
unrelated  party,  and  receipt  of  final 
payment  is  obtained.  Mitsubishi  is 
incurring  carrying  costs. 

DOC  Position:  The  Department 
included  the  inventory  carrying  costs  for 
components  obtained  from  related 
manufacturers.  Since  issues  often  arise 
at  verification,  which  typically  takes 
place  after  the  preliminary 
determination,  the  Department  is  not 
limited  to  addressing  the  issues  raised  at 
the  preliminary  determination. 

Comment  36:  Mitsubishi  claims  that 
the  electricity  expenses  for  CTVs  should 
be  lowered  in  the  final  value  added 
calculation.  The  two  production 
buildings  were  metered  separately  for 
electricity.  However,  when  preparing 
the  response.  Mitsubishi  allocated  the 
total  pool  of  overhead  expenses  based 
on  standard  times.  As  a  result.  CTV 
production  received  roughly  70  percent 
of  the  expense  rather  than  the  50 
percent  it  should  have  received. 


DOC  Position:  The  Department 
disagrees  that  an  adjustment  should  be 
made.  The  company  did  not  present  this 
adjustment  nor  relevant  documentation 
during  verification.  The  Department 
cannot  accept  unverified  information  as 
the  basis  for  its  final  determination. 
Therefore,  since  the  Department  was  not 
able  to  verify  it  we  did  not  use  it  in  our 
final  determination. 

Comment  37:  Mitsubishi  claims  that 
automatic  insertion  expenses  were 
overallocated  to  CTV  chassis  in  its 
reponse  and.  therefore,  the  Department 
should  adjust  the  CTV  chassis  costs. 

DOC  Position:  The  respondent  could 
not  support  its  contention  that  automatic 
insertion  costs  were  over-allocated  to 
chassis.  Therefore,  we  did  not  make  an 
adjustment  between  product  groups. 

Comment  38:  Petitioners  claim 
Mitsubishi  failed  to  provide  the 
weighted-average  costs  incurred  for  the 
production  of  chesses  used  in  CTVs. 
Petitioners  state  that  the  costs  and 
existence  of  the  chassis  production 
facilities  at  Woodlines  and  Kyoto  were 
not  reported  in  Mitsubishi's 
submisstions  and  Mitsubishi  refused  to 
provide  such  information.  Petitioners 
argue  that  the  Department  should  use 
the  best  information  available,  which  is 
the  cost  of  production  of  the  highest  cost 
Japanese  producer  of  a  comparably- 
sized  chassis. 

Mitsubishi  claims  that  the  issue  of 
chassis  costs  for  its  Woodlines  and 
Kyoto  facilities  was  first  raised  at 
verification.  Mitsubishi  did  not  report 
these  costs  because  it  did  not  consider 
them  to  be  relevant  Production  from 
these  plants  is  not  comingled  with 
production  from  the  Bukit  Timah  chassis 
plant  which  produces  chassis  shipped  to 
the  U.S.  Mitsubishi  claims  that  it  did  not 
attempt  to  hide  these  production 
facilities,  which  the  Department  has 
known  about  for  years.  Instead,  it  did 
not  believe  it  necessary  to  use  anything 
other  than  the  Bukit  Timah  costs. 

DOC  Position:  The  Department's 
analysis  of  the  cost  for  the  Bukit  Timah 
facility  indicates  that  the  costs  provided 
are  representative  of  the  weighted- 
average  costs  of  producing  chassis. 

Comment  39:  Mitsubishi  claims  that 
MCEA  slightly  overstated  its  finance 
expenses  in  the  value  added  submission 
due  to  the  fact  that  finance  expenses  for 
1986  were  calculated  on  an  annual  basis 
and  included  interest  paid  prior  to  the 
period  of  investigation.  Mitsubishi 
contents  that  this  payment  should  be 
excluded  under  the  Department's  usual 
policy  of  including  only  interest 
payments  actually  paid  out  during  the 
period  of  investigation. 
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DOC  Position:  The  Departnienf  used 
the  consolidated  interest  expenses  as  a 
basis  for  determining  interest  expense. 
The  Department  was  not  presented  with 
an  adjustment  during  verification  nor 
was  any  documentation  provided  during 
verification.Therefore,  no  adjustment 
has  been  made. 

Comment  40:  Mitsubishi  argues  that  it 
is  inappropriate  to  use  the  consolidated 
interest  expenses  for  the  U.S. 
subsidiaries.  The  subsidiaries  are 
responsible  for  their  own  financing  and 
to  use  an  interest  expense  determined 
by  the  consolidated  entity  would  be 
inconsistent  between  cases. 

DOC  Position:  The  Department  used  a 
proportional  amount  of  the  consolidated 
financial  expense  to  determine  the 
financial  expense  for  each  entity  within 
the  corporation.  Funds  from  debt  are 
fungible  and  the  final  decision  regarding 
the  amount  of  equity  in  any  one  entity  is 
ultimately  a  result  of  the  parent 
company's  decisions. 

Comment  41:  Petitioners  state  that 
Mitsubishi's  methods  of  calculating 
material  cost  may  have  led  to  an 
underststement  of  cost  due  to  MCEA's 
failure  to  provide  weighted-average, 
fully-absorbed  material  costs  using  a 
first-in,  first-out  inventory  method. 
Mitsubishi  claims  it  used  average  costs, 
not  middle  lots,  for  material  costs.  Costs 
for  middle  lots  are  only  used  for 
unrelated  party  transactions. 

DOC  Position:  The  Department 
reviewed  the  middle  lots  used  for  each 
quarter's  costs  on  which  the 
submissions  were  based  and  also  the 
lots  before  and  after  this  middle  lot.  The 
Department  found  the  costs  in  the 
submission  to  be  representative  of 
actual  cnsf». 

Comment  42:  Petitioners  claim  that 
Mitsubishi's  interest  expenses  in  the 
U.S.  were  understated  and  misallocated. 
Petitioners  argue  that  the  cost  of 
financing  was  based  on  the  terms 
between  related  parties  and  not  on  the 
actual  cost  of  funds  to  the  related 
lender.  Also,  petitioners  claim  that 
Mitsubishi  incorrecUy  calculated  net 
interest  expense,  did  not  itemize  interest 
income  and  expenses,  and  did  sot  show 
that  the  interest  income  was  earned  in 
production  or  sale  of  CTVs.  Also, 
interest  expense  was  allocated  based  on 
cost  of  sales  which  included  the  transfer 
prices  of  materials  from  related  parties. 
This  inclusion  of  transfer  prices  in  the 
allocation  of  expenses  may  have 
understated  the  actual  uiterest  costs 
attributable  to  the  cost  of  producing 
CTVs.  according  to  petitioners. 

Mitsubishi  argues  that  interest 
expenses  were  correctly  allocated  to  the 
product.  The  interest  expenses  were 
allocated  based  on  cost  of  sales.  The 


cost  of  sales  used  was  based  on  transfer 
prices  rather  than  cost  of  production. 
This  assured  that  interest  expenses 
were  properly  allocated  to  the  product. 

DOC  Position:  ITie  interest  expense 
incurred  by  MC£/\  was  not  used  since 
the  Deparment  applied  the  interest 
expenses  of  the  consolidated  company. 

Comment  43:  Petitioners  claim  that 
respondent's  allocation  methods  have 
led  to  an  understatement  of  cost  of 
chassis  products.  Petitioners  suggest 
that  the  Departnvent  should  recalculate 
and  allocate  indirect  department  costs, 
GS&A  expenses  and  fabrication  costs 
based  on  the  cost  of  goods  sold  and 
actual  direct  labor  hours. 

DOC  Position:  The  Department  has 
reallocated  such  expenses  based  on  the 
cost  of  sales  as  opposed  to  value  of 
sales.  Sales  values  of  different  products 
would  include  varying  amounts  of  profit 
or  loss  and  could  distort  the  allocation. 

Comment  44:  Petitioners  claim 
Mitsubishi  understated  the  cost  of 
material  control  attributable  to  CTV 
chassis  production.  Petitioners  urge  the 
Department  to  recalculate  these  costs. 

DOC  Position:  The  Department  made 
an  adjustment  to  the  cost  of  producing 
chassis  to  reflect  the  proper  allocation 
of  material  control  costs.  This 
adjustment  was  based  on  verified  data 
regarding  the  use  of  store  room  space. 

Comment  45:  Petitioners  claim 
Mitsubishi  miscalculated  CFT  material 
costs  by  not  accounting  for  all  supplier 
rebates.  Petitioners  suggest  that  the 
Department  recalculate  materials  costs, 
accounting  for  the  full  amounts  of  the 
actual  rebates  provided  on  a  per  part 
basis. 

DOC  Position:  The  cost  of  production 
includes  actual  material  costs  incurred 
during  the  period  of  investigation.  The 
rebates  were  spread  over  the  costs  of 
the  material  inputs.  Therefore,  there  is 
no  distortion  of  material  costs  for  the 
product 

Comment  46:  Petitioners  claim 
Mitsubishi  substantially  understated  its 
UE£C  chassis  production  costs  because 
UEEC  accounted  for  its  material  costs 
based  on  acquisition  costs  and  not 
inventory  values. 

DOC  Position:  The  Department 
verified  material  costs  and  analyzed  the 
changes  in  material  costs  between 
quarters.  There  was  no  substantial 
change  in  material  costs  between 
periods  and,  therefore,  no  adjustment  in 
material  costs  was  considered 
necessary. 

Comments  Pertaining  to  Matsushita 

Comment  1:  Petitioners  argue  that 
Matsushita  does  not  have  complete  and 
credible  cost  of  production  information 
on  the  administrative  record.  The 


response  submitted  by  Matsushita  did 
not  disclose  the  data  requested  by  the 
Department  or  the  costs  provided. 
Submissions  of  this  nature  cannot  be 
adequately  verified  and  the  Department 
should  use  "best  information  available." 
Matsushita  argues  that  it  provided  the 
Department  all  information  requested 
and  the  Department  should  not  use  best 
information  available. 

DOC  Position:  Although  during 
verifioatiort  numerous  omissions  of 
requested  data  were  noted,  certain  data 
pertaining  to  such  omissions  were 
obtained  at  verification.  When 
Inadequate  data  were  not  verified  or 
included  in  the  cost  of  production  for  the 
CPT,  CTV  or  components,  the 
Department  revised  the  costs  by  using 
the  "best  information  available." 

Commeiit  2:1^^  petitioners  claim  that 
the  material  and  component  costs  for 
CTVs  were  reported  inaccurately, 
resulting  in  an  understatement  of  the 
non-CPT  portion  CTV  cost,  by  using  a 
two  month  lag  for  determining  costs 
from  related  suppliers,  not  accounting 
far  all  costs  for  these  parts  (G&A, 
interest,  trading  house  and 
transportation  costsj  and  reporting  only 
one  of  the  three  months  in  a  quarter. 

Matsushita  claims  that  CTV  and 
component  costs  were  correctly  stated. 
The  cost  of  materials  was  properly 
based  on  puchase  cost  at  a  certain  time 
prior  to  the  date  of  production,  due  to 
the  lag  between  purchase  of  the  material 
and  the  date  entering  production,  and 
that  the  Department  was  aware  that 
only  one  month  of  the  quarter  had  been 
submitted  and  did  not  request  additional 
data  until  the  verification.  Matsushita 
requests  that  the  general  and 
administrative  expenses  submitted  in  Its 
revised  response  be  used  for  the 
components. 

DOC  Position:  The  Department  agrees 
that  all  cost  information  requested  by 
the  Department  in  its  questionnaire  was 
not  submitted.  However,  when  it 
initially  came  to  the  Department's 
attention  during  verification  that  data 
for  only  one  month  of  the  quarter  had 
been  submitted,  the  Department 
obtained  company  source 
documentation  which  related  to  the 
other  two  months  of  each  quarter. 
Therefore,  the  Department  was  able  to 
supplement  the  costs  in  the  response 
with  information  received  during 
verification  or  obtained  from  the  audited 
financial  statements  of  the  various 
entities  manufacturing  the  components. 
The  supplemental  response  submitted 
subsequent  to  the  verification  was  not 
used  for  the  Department's  final 
calculations  for  computing  general  and 


administrative  expenses  because  such 
information  was  not  explained. 

Comment  3:  Petitioners  claim  that  the 
cost  of  the  CTV  was  understated 
because  costs  related  to  early  retirement 
were  not  included.  Matsushita  claims 
that  these  were  extraordinary  costs  and 
should  be  excluded. 

DOC  Position:  The  Department  agrees 
with  the  petitioners  and  has  included 
such  costs  as  part  of  the  cost  of 
production.  The  respondent  did  not 
provide  data  to  support  its  claim  that 
such  costs  were  "extraordinary"  nor 
reasoning  to  support  the  exclusion  of 
such  costs  even  if  they  were  considered 
to  be  "extraordinary." 

Comment  4:  The  petitioners  claim  that 
the  costs  of  tuners  and  other 
components  purchased  from  Matsushita 
Electronic  Components  of  Malaysia  by 
Matsushita  Industrial  Company  (MIC) 
were  understated  because  general 
expenses  of  the  parent  company  were 
not  included,  exchange  gains  unrelated 
to  production  were  included,  and 
material  costs  from  related  suppliers 
were  reported  at  transfer  price. 
Matsushita  contends  that  general  and 
administrative  expenses  of  the  parent 
companies  should  not  be  included 
because  each  entity  is  an  independent 
company,  including  the  company  that 
manufacturers  the  tuner. 

DOC  Position:  The  Department 
allocated  an  amoimt  of  headquarters 
general  and  administrative  expenses  to 
all  companies  involved  in  manufacturing 
the  components  of  the  CTV  that  were 
part  of  the  consolidated  corporate 
entity.  Although  each  company  may  be 
considered  a  separate  corporate  entity 
legally,  the  management  of  the 
corporation  and  other  services  provided 
by  headquarters  would  directly  or 
indirectly  benefit  all  companies  included 
in  the  group.  The  Department  did  not 
include  a  deduction  from  the  costs  for 
exchange  gains  unrelated  to  production. 
The  Department  used  the  actual  costs 
for  the  major  components  manufactured 
by  related  companies  in  order  to 
determine  the  cost  to  produce  the  CTV 
and  did  not  rely  on  transfer  price. 

Comment  5:  Matsushita  states  that 
standard  direct  labor  costs  and  factory 
overhead  rates  which  were  based  on 
actual  costs  incurred  by  the  company 
should  be  used  without  adjustment. 

DOC  Position:  We  disagree.  Although 
the  rates  used  by  the  company  were 
based  on  actual  costs,  the  labor  costs 
and  factory  overhead  costs  were 
allocated  by  actual  hours  and  then 
applied  to  the  products  based  on 
standard  hours.  Since  the  actual  hours 
exceeded  the  standard  hours,  all  costs 
incurred  during  the  period  of 
investigation  which  were  incurred  for 


the  production  of  the  tubes  were  not 
absorbed,  and.  therefore,  the  product 
costs  were  understated.  The  Department 
adjusted  the  labor  and  overhead  product 
costs  to  absorb  fully  the  total  costs  of 
these  elements. 

Comment  6:  The  petitioners  state  that 
the  Department  should  pay  particular 
attention  to  the  model  matches  used  in 
foreign  market  value.  The  13-inch  model 
sold  in  the  U.S.  should  be  compared  to 
sales  to  a  related  party  in  Japan,  instead 
of  a  model  sold  to  an  unrelated  party 
since  the  related  sales  were  at  arm's 
length  and  the  sales  to  the  unrelated 
company  may  have  been  exported  and. 
therefore,  are  not  home  market  sales. 
Also,  Model  510WXB22  sold  in  the  home 
market  should  be  compared  to  U.S. 
models  501ABYB22  and  ASlJJLgOX  since 
it  was  under  regular  production  and  not 
solely  a  replacement  tube.  The 
Department  should  use  sales  of  model 
510WXB22  only  to  unrelated  parties, 
since  sales  to  related  parties  were  not 
made  at  arm's  length. 

DOC  Position:  We  have  compared  the 
13-inch  model  sold  in  the  U.S.  to  a  13- 
inch  Cpr  sold  in  the  home  market  to  an 
unrelated  party  because  sales  made  to 
related  parties  were  not  at  arm's  length. 
There  is  nothing  in  the  record  to 
substantiate  petitioners'  claim  that  this 
home  market  model  was  exported.  We 
have  not  used  model  510WXB22,  a  19- 
inch  model,  sold  in  the  home  market  to 
compare  to  the  two  U.S.  models,  even 
though  it  was  in  normal  production  and 
not  merely  produced  in  small  quantities 
as  a  replacement  tube.  We  found  that 
sales  quantity  of  this  model  were  too 
small  and,  therefore,  did  not  meet  our 
viability  test.  Accordingly,  we  have  used 
constructed  value  as  foreign  market 
value  for  19-  and  20-inch  models 
because  the  volume  of  third  country 
sales  was  determined  to  be  inadequate 
under  §  353.5. 

Comment  7:  The  petitioners  assert 
that  difference-in-merchandise 
adjustments  must  be  limited  to 
differences  in  variable  costs  that 
resulted  from  differences  in  physical 
characteristics.  Thus,  the  Department 
should  not  adjust  for  differences  in 
"total"  factory  overhead,  but  rather  only 
for  "variable"  factory  overhead,  and  it 
should  not  adjust  for  differences  in 
packing  of  certain  components.  Finally, 
the  Department  should  not  allow  an 
adjustment  claim  when  identical 
merchandise  is  being  compared. 

DOC  Position:  We  agree.  We  limited 
our  difference-in-merchandise 
adjustments  to  only  variable  costs  for 
materials,  labor  and  direct  factory 
overhead.  We  did  not  adjust  for  packing 
differences, 


Comment  8:  The  petitioners  argue  that 
home  maricet  and  third  country  indirect 
selling  expenses  must  not  include  G&A 
expenses  of  various  head  offices  and 
general  R&D  expenses. 

DOC  Position:  We  disagree.  Where 
various  head  offices  were  involved  in 
the  shipment  of  CPTs  and  other  parts  of 
CTVs,  we  have  included  a  prorated 
share  of  their  expenses. 

Comment  9:  The  petitioners  contend 
that  the  Department  should  not  allow  a 
deduction  from  foreign  market  value  for 
rebates  paid  to  related  companies  as 
these  are  simply  intracorporate 
transfers. 

DOC  Position:  We  disagree.  The 
granting  of  rebates  is  an  accepted 
practice  in  this  industry.  To  the  extent 
that  such  rebates  do  not  result  in  a 
practice  that  is  not  at  arm's  length 
between  related  parties,  such  rebates 
have  been  allowed. 

Comment  10:  Matsushita  asserts  that 
the  Department  should  use  a  general 
company-wide  profit  for  constructed 
value  since  it  does  not  differentiate 
between  profit  for  exports  and  domestic 
sales. 

DOC  Position:  The  Department  used 
the  company-wide  profit  for  constructed 
value  as  the  "best  information 
available,"  since  the  company  could  not 
provide  profit  related  to  its  home  market 
sales. 

Comment  11:  Matsushita  contends 
that  the  Department's  calculation  of  an 
average  short-term  interest  rate  in  the 
home  market  is  wrong.  The  actual  figure 
should  be  higher. 

DOC  Position:  We  agree.  The  higher 
figure  is  correct  and  we  used  it. 

Comment  12:  Matsushita  asserts  that 
if  the  Department  deducts  an  imputed 
inventory  carrying  cost  from  the  sales 
price,  then  it  should  also  deduct  a 
corresponding  amount  from  the  interest 
expenses. 

DOC  Position:  The  Department 
deducted  a  proportional  amount  of 
interest  expense  attributed  to  inventory 
to  offset  the  inventory  carrying  costs. 

Comment  13:  Matsushita  contends 
that  the  Department  should  use  the 
average  short-term  interest  rate  of  the 
parent  company  in  each  country  for  all 
calculations  involving  it  and  its 
subsidiaries. 

DOC  Position:  We  agree.  We  used  the 
average  short-term  interest  rate  for  the 
parent  company  in  each  country. 

Comment  14:  The  petitioners  allege 
that  a  significant  amount  of  information 
was  received  at  verification  rather  than 
in  responses  prior  to  verification.  The 
petitioners  are  not  privy  to  this 
information  and,  therefore,  cannot 
assess  its  reasonableness.  Additionally. 
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the  Department  feand  some  information 
to  be  wrong  at  verification.  After 
verificatioa,  Matsushita  submitted  new, 
corrected  data.  However,  this  data  was 
not  veriRed  by  the  Department. 
Therefore,  information  presented  during 
verificabon  or  unverified  informs ti(Ht 
should  be  rejected  and  best  infonnation 
should  be  used. 

DOC  Position:  While  we  generally 
agree  with  the  peitioners  that  a  certain 
amount  of  information  was  received  for 
the  first  time  st  verification,  that 
information  was  generally  submitted  to 
the  Department  after  verification  as 
supplemental  responses  and  therefore 
available  to  the  petitioners.  With  regard 
to  the  data  corrected  after  the 
verification,  that  data  appears 
reasonable  in  light  of  the  documents 
examined  at  verification.  Therefore,  we 
used  it. 

Comment  15:  Petitioners  assert  that 
Matsushita  did  not  report  its  cash  and 
early  payment  discounts  on  U.S.  sales, 
U.S.  inland  freight  expenses,  direct 
shipment  discounts,  cooperative 
advertising  expenses,  certain 
promotional  expenses  and  warranty 
expenses  in  a  sales-specific  msnner. 
Instead,  it  averaged  these  charges  and 
prorated  them  over  all  sales,  not  just 
those  sales  to  which  these  items 
belonged.  It  also  misstated  warranty 
parts  costs  and  used  a  suspect  figure  for 
warranty  costs  incurred  by  Quasar.  All 
of  this  leads  to  a  skewing  of  actual 
dumping  margins.  Since  Matsushita  did 
not  use  a  reasonable  methodology,  the 
Department  should  assume  that  these 
discounts  and  charges  were  granted  and 
charged  to  all  sales. 

DOC  Position:  We  disagree. 
Matsushita  does  not  maintain  its 
records  with  regard  to  these  items  on  a 
sale-by-sale  basis.  We  have  determined 
that  its  methodology  was  reasonable 
and  have  therefore  used  it. 

Continuatioa  of  Suspension  ol 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  CPTs  from 
Japan  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  average 
amount  by  which  the  foreign  market 
Value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  below.  The  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
margins  are  as  follows: 
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rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination,  if  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refimded  or 
cancelled.  However,  if  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  to  assess  an 
antidumping  duty  on  CPTs  from  japan 
entered,  or  withdrawn  from  warehouse, 
for  consumption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 
which  the  foreign  market  value  exceeds 
the  U.S.  price. 

This  determination  is  pubiished  pursuant  tu 
section  735(d)  of  the  Act  (19  U.S.C  lS73(d)). 
November  12. 19S7. 
Gilbert  B.  Kaplan, 

Acting  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  87-26590  Filed  11-17-B7;  8:45  am) 

BILLING  COOE  3S10-OS-« 

[A-580-6051 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Color  Picture  Tubes 
From  Korea 

AOENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  We  have  determined  that 
color  picture  tubes  (CPTs)  from  Korea 
are  being,  or  are  likely  to  be,  sold  4n  the 
United  States  at  less  than  fair  value.  The 
U.S.  International  Trade  Commission 
(ITC)  will  determine,  within  45  days  of 
publication  of  this  notice,  whether  these 
imports  are  materially  injuring,  or  are 
threatening  material  injury  to,  a  United 
States  industry. 

EFFECTIVE  date:  November  18. 1987. 
FOR  FURTHER  INFORMATION  CONTACT': 
John  Brinkmann,  (202)  377-3965  or 
Raymond  Busen.  (202)  377-3464,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 


and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Final  Detenniiiatioii 

We  have  determined  that  CPTs  from 
Korea  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1673d(a)).  The  weighted- 
average  margins  of  sales  at  less  than 
fair  value  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

On  June  24, 1987,  we  made  an 
affirmative  preliminary  determination 
(52  PR  24318,  June  30, 1987).  The 
following  events  have  occurred  since  the 
publication  of  that  notice. 

On  July  1. 1987,  Samsung  Electron 
Devices  Co.,  Ltd.  (Samsung),  a 
respondent  in  this  case,  requested  (hat 
the  Department  extend  the  period  for 
the  final  determination  until  not  later 
than  135  days  after  the  date  on  which 
the  Department  published  its 
preliminary  determination.  The 
Department  granted  this  request  and 
postponed  its  final  determination  until 
not  later  than  November  12, 1987  (52  FR 
27696,  July  23. 1987). 

Questionnaire  responses  from  both 
respondents,  Gold  Star  Company,  Ltd. 
(Gold  Star)  and  Samsung,  were  verified 
in  Korea  from  July  23  to  July  29  and  in 
the  United  States  from  August  24  to 
August  27. 

On  September  29, 1967,  the 
Department  held  a  public  hearing. 
Interested  parties  also  submitted 
comments  for  the  record  in  their  pre- 
hearing briefs  of  September  22, 1987, 
and  in  their  post-hearing  briefs  of 
October  7, 1987. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  color  picture  tubes 
(CPTs)  which  are  provided  for  in  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  items  687.3512, 
687.3513,  667.3514,  687.3516,  687.3518, 
and  687.3520.  The  corresponding 
Harmonized  System  (HS)  numbers  are 
8540.11.00.ia  8540.11.00.20,  8540.11.00.30, 
8540.11.00.4a  8540.11.00.50  and 
8540.11.00.60. 

CPTs  are  defined  as  cathode  ray  tubes 
suitable  for  use  in  the  manufacture  of 
color  television  receivers  or  other  color 
entertainment  display  devices  intended 
for  television  viewing. 

In  the  initiation  notice  in  this  case,  we 
tentatively  included  CPTs  imported  as 
parts  of  color  television  receiver  kits  or 
as  a  part  of  incomplete  color  television 
receiver  assemblies,  within  the  scope  of 


this  proceeding.  We  recognized  at  that 
time  that  there  could  be  an  overlap 
between  this  proceeding  and  the 
existing  order  on  complete  aiui 
incomplete  color  television  receivers 
from  Korea  ("CTV  order")  (40  FR  18336. 
April  30, 1984)  because  CPTs 
subsequently  combined  into  televisions 
by  a  related  party  are  covered  by  the 
CTV  order. 

We  had  tentatively  determined  to 
resolve  this  overlap  by  a  partial 
revocation  of  the  CTV  order  (See,  Color 
Television  Receivers  from  Korea; 
Intention  to  Review  and  Preliminary 
Results  of  Changed  Circumstances 
Administrative  Review  and  Tentative 
Determination  to  Revoke  Antiduatping 
Duty  Order,  52  FR  6840.  March  5. 1987). 
However,  after  consideration  of  all  the 
comments  received  in  the  context  of  that 
administrative  review,  we  decided  to 
keep  the  entire  CTV  order  in  place.  (See, 
Final  Results  of  Changed  Circumstances 
Review  and  Determination  Not  to 
Revoke  Antidumping  Duty  Order,  52  FR 
24500,  July  1. 1987).  Therefore,  in  the 
preliminary  CPT  determination,  we 
found — and  continue  to  find  in  this  final 
determination — that  those  CPTs  that  are 
included  within  the  scope  of  the  CTV 
order  will  not  be  covered  in  this 
investigation. 

In  addition,  we  have  determined  that 
CPTs.  which  are  not  covered  by  the  CTV 
order,  are  covered  by  this  investigation 
unless  all  of  the  following  criteria  are 
met:  (1)  The  CPT  is  "physically 
inte^ated"  with  other  television 
receiver  components  in  such  a  manner 
as  to  constitute  one  inseparable 
amalgam:  and  (2)  the  CFT  does  not 
constitute  a  significant  portion  of  the 
cost  or  value  of  the  items  being 
imported. 

This  determination  is  driven  by 
several  considerations.  First,  an  order 
against  CPTs  that  excludes  any  CFT 
shipped  with  other  television 
components  could  easily  be 
circumvented  by  simply  shipping  all 
future  CPTs  to  the  United  States  in 
conjunction  with  at  least  one  other 
television  component.  Secondly  (and 
conversely),  there  must  be  a  point  at 
which  a  part,  such  as  a  CPT.  becomes  so 
integrated  within  another  class  or  kind 
of  merchandise  that  the  part  can  no 
longer  be  regarded  as  being  imported  for 
purposes  of  the  antidumping  duty 
statute.  Further,  the  statute  does  not 
permit  an  interpretation  which  could 
result,  for  example,  in  future  petitions 
against  car  radios  even  when  imported 
within  fully-assembled  cars  or 
semiconductors  even  when  imported 
within  fully^assembled  mainframe 
computers.  Lastly,  where  the  part 


constitutes  a  substantial  portion  of  the 
cost  or  value  of  the  article  being 
imported,  the  dominant  article  does  not 
lose  its  autonomy,  character  and  use 
merely  because  it  is  imported  within 
several  other  leas  important  component 
parts. 

As  requested  by  the  Department 
Samsung  and  Gold  Star  also  reported 
U.S.  salei  of  CPTs  which  were  imported 
into  the  United  States  during  the  period 
of  investigation  by  a  related  company 
for  use  in  the  production  of  CTVs.  We 
have  determined  that  these  CPTs  are 
already  covered  by  the  scope  of  the 
Korean  CTV  order  and,  therefore,  did 
not  use  these  sales  in  our  fair  value 
comparisons.  Since  all  of  Gold  Star's 
sales  during  the  period  of  investigation 
were  covered  by  the  Korean  CTV  order. 
Gold  Star  was  not  included  in  our  fair 
value  con^iarisons. 

Fair  Value  Comparison  Melhoddogy 

To  determine  whether  sales  of  CPTs 
in  the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value 
of  such  or  similar  merchandise  for  the 
period  Jime  1, 1986  through  November 
30,1986. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  the  merchandise 
in  the  home  market  to  serve  as  the  basis 
for  calculating  foreign  market  value,  we 
established  separate  categories  of  such 
or  similar  merchandise  based  on  the 
CPT  screen  size.  We  considered  any 
CFT  sold  in  the  home  market  that  was 
within  plus  or  minus  two  inches  in 
screen  size  of  the  CFT  sold  in  the  U.S.  to 
constitute  a  separate  product  category 
of  such  or  similar  merchandise. 

We  then  compared  the  volume  of 
home  market  sales  within  each  such  or 
similar  category  to  third  country  sales 
(excluding  U.S.  sales),  in  accordance 
with  section  773(a)(1)  of  the  Act  We 
determined  that  for  each  such  or  similar 
category  there  were  insufficient  home 
market  sales  to  unrelated  customers  or 
arm's  length  sales  to  related  customers 
to  form  an  adequate  basis  for 
comparison  to  the  CPTs  imported  into 
the  United  States. 

For  13-inch  CPTs,  we  determined  that 
there  were  no  third  country  sales  of 
identical  merchandise.  Therefore,  in 
accordance  with  S  353.5  of  our 
regulations,  we  determined  that  the 
third  country  market  with  the  largest 
sales  volume  of  13-inch  CPTs  of  tiie 
most  similar  merchandise  was  the 
United  Kingdom.  Accordingly,  we  based 
foreign  market  value  of  13-inch  CPTs  on 
those  sales.  Similarly,  pursuant  to 
§  353.5,  with  regard  to  19-inch  CPTs,  we 


determined  that  the  third  country  with 
the  largest  volume  of  identical 
merchandise  was  Taiwan.  Accordingly, 
we  based  foreign  market  value  for  19- 
inch  CPTs  on  those  sales. 

Purchase  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  used  the  purchase  price  to 
represent  the  United  States  price  for 
sales  of  CPTs  made  by  Samsung  through 
a  related  sales  agent  in  the  United 
States  to  an  unrelated  purchaser  prior  to 
importation  of  the  CPTs  into  the  United 
States.  The  Department  determined  that 
purchase  price  and  not  exporter's  sales 
price  was  the  most  appropriate  indicator 
of  United  States  price  based  on  the 
following  elements. 

1.  The  merchandise  was  purchased  or 
agreed  to  be  purchased  prior  to  the  date 
of  importation  from  the  manufacturer  or 
producer  of  the  merchandise  for 
exportation  to  the  United  States. 

2.  The  related  selling  agent  located  in 
the  United  States  acted  only  as  a 
processor  of  sales-related 
documentation  and  as  a  communication 
link  with  the  unrelated  U.S.  buyers. 

3.  Rather  than  entering  into  the 
inventory  of  the  related  selling  agent 
the  merchandise  in  question  was 
shipped  directiy  from  the  manufacturer 
to  the  unrelated  buyers.  Thus,  it  did  not 
give  rise  to  storage  and  associated  costs 
on  the  part  of  the  selling  agent  or  create 
flexibility  in  marketing  for  the  exporter. 

4.  Direct  shipments  from  the 
manufacturer  to  the  unrelated  buyer 
were  the  customary  commercial  channel 
for  sales  of  this  merchandise  between 
the  parties  involved. 

Where  all  the  above  elements  are  met 
as  in  this  case,  we  regard  the  primary 
mariceting  functions  and  selling  costs  of 
the  exporter  as  having  occiured  in  the 
countiy  of  exportation  prior  to 
importation  of  the  product  into  the 
United  States.  In  such  instances,  we 
consider  purchase  price  to  be  the 
appropriate  basis  for  calculating  United 
States  price. 

United  States  Price  Calculatimis 

Purchase  Price 

We  calculated  purchase  price  based 
on  the  packed,  ci.f.,  duty  paid  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions  from  these 
prices  for  discounts.  We  also  made 
additions  or  deductions,  where 
appropriate,  under  the  following 
sections  of  the  Commerce  Regulations: 

1.  Section  353.10(d)(2)(i):  We  made 
deductions  for  foreign  wharfage,  foreign 
inland  freight,  U.S.  and  foreign 
brokerage  and  handling  charges,  ocean 
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height,  marine  insurance,  U.S.  duty,  and 
U.S.  inland  freight. 

2.  Section  353.10(d)(l)(ii):  We  made 
additions  for  duty  drawback  (i.e.,  imoprt 
duties  which  were  rebated,  or  not 
collected,  by  reason  of  the  exportation 
of  the  merchandise  to  the  U.S.). 

Foraign  Market  Value  Calculations 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  f.o.b.,  packed  third 
country  prices  to  unrelated  purchasers. 
We  made  deductions  for  inland  freight, 
brokerage,  and  wharfage.  We  subtracted 
third  country  packing  and  added  U.S. 
packing  to  third  country  prices.  We  also 
made  additions  for  duty  drawback  (i.e., 
import  duties  which  were  rebated,  or  not 
collected,  by  reason  of  the  exportation 
of  the  merchandise  to  third  countries). 

Because  U.S.  price  was  based  on 
purchase  price  sales,  we  made 
adjustments  to  foreign  market  value 
under  the  following  sections  of  the 
Commerce  Regulations: 

1.  Section  353.15(a),  (b):  Adjustments 
were  made  for  difference  in 
circumstances  of  sale  in  the  U.S.  and 
third  country  for  credit  expenses, 
advertising  expenses,  warranties,  and 
royalties. 

2.  Section  353.16:  Where  there  was  no 
identical  product  in  the  third  country 
with  which  to  compare  a  product  sold  in 
the  United  States,  we  made  adjustments 
to  the  foreign  market  value  of  similar 
merchandise  to  account  for  differences 
in  the  physical  characteristics  of  the 
merchandise.  These  adjustments  were 
based  on  differences  in  the  costs  of 
materials,  direct  labor,  and  directly 
related  factory  overhead. 


Currency  Conversitm 

We  made  currency  conversions  in 
accordance  with  S  353.56(a)(1)  of  our 
regulations.  All  currency  conversions 
were  made  at  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(a)  of  the 
Act,  we  verified  all  information  used  in 
reaching  the  final  determination  in  this 
investigation.  We  used  standard 
verification  procedures,  including 
examination  of  all  relevant  accounting 
records  and  original  source  documents 
provided  by  the  respondents. 


Interested  Party  Comments 

Petitioners  and  respondent  Samsung 
have  raised  certain  issues  which  relate 
exclusively  to  home  market  sales.  As 
explained  in  the  "Foreign  Market  Value" 
section  of  this  notice,  we  have 
determined  that  home  market  sales  were 
insufHcient  to  form  an  adequate  basis 


for  comparison  to  the  CPTs  imported 
into  the  United  States.  Therefore,  in 
accordance  with  {§  353.4  and  353.5  of 
our  regulations,  we  calculated  foreign 
market  value  using  sales  to  third 
countries.  Since  we  have  determined 
that  home  market  sales  were  inadequate 
for  purposes  of  calculating  foreign 
market  value,  we  have  addressed  those 
issues  which  relate  both  to  home  market 
and  third  country  sales,  but  have 
disregarded  issues  relating  exclusively 
to  home  market  sales. 

Comment  1:  Samsung  alleges  that  the 
Department  should  not  use  home  market 
sales  to  determine  foreign  market  value 
of  13-inch  CPTs.  Samsung  argues  that 
the  statute  intends  that  the  viability  of 
the  home  market  be  determined  by  the 
adequacy  of  the  sales  it  ultimately  uses 
for  comparison.  Because  the  Department 
excluded  sales  to  related  parties  in 
making  its  price-to-price  comparisoAs, 
the  viability  of  the  home  market  should 
be  retested  using  only  unrelated  party 
sales.  Using  this  methodology,  home 
market  sales  of  13-inch  CPTs  would 
clearly  be  inadequate  for  making  price- 
to-price  comparisons  of  such  and  similar 
merchandise. 

Petitioners  argue  that  the  Department 
should  use  home  market  sales  because 
(1)  the  statute  and  legislative  history 
show  a  strong  preference  for  using  home 
market  sales  when  establishing  foreign 
market  value;  (2)  the  sales  were  made  in 
the  ordinary  course  of  trade;  (3)  sales  of 
11-  to  15-inch  CPTs  to  both  related  and 
unrelated  purchasers  constitute  a  viable 
home  market;  and  (4)  it  is  not  required 
that  the  quantity  of  actual  sales  used  for 
comparison  purposes  exceed  5  percent 
of  third  country  sales. 

DOC  Position:  Under  section  773(a)(1) 
of  the  Act,  the  Department  is  required  to 
determine  whether  home  market  sales 
form  an  adequate  basis  for  comparison. 
Section  353.4  of  our  regulations 
establishes  the  test  for  making  this 
determination.  Normally,  we  require 
that  home  market  sales  comprise  five 
percent  of  sales  to  third  country  markets 
in  order  for  the  home  market  to  be 
deemed  "viable."  Neither  the  statute  nor 
the  regulation  specifically  addresses  the 
issue  of  whether  "sales"  related  parties 
should  be  included  for  purposes  of 
determining  the  viability  of  the  home 
market. 

Where  home  market  sales  are  made 
through  a  related  party  seller,  it  would 
usually  make  little  difference  for 
purposes  of  performing  the  viability  test 
if  the  producer  reported  sales  to  the 
related  party  or  sales  by  the  related 
party.  Absent  unusual  circumstances, 
we  would  expect  the  amount  of  sales  to 
the  related  party  to  approximate  the 
amount  of  sales  made  by  the  related 


party.  Also,  in  this  situation,  we  would 
normally  use  the  price  charged  to  the 
first  unrelated  customer  in  calculating  '■ 
foreign  market  value. 

Unlike  these  more  normal  situations, 
the  Korean  investigation  of  CPTs  has 
presented  unique  circumstances.  Many 
of  the  home  market  sales  by  CPT 
producers  are  to  related  parties  who  do 
not  resell  the  CPTs.  Instead,  the  related 
purchasers  use  these  CPTs  to  produce 
CTVs.  In  this  chain  of  transactions,  the 
first  sale  to  an  unrelated  party  is  the 
sale  of  a  completed  CTV.  A  completed 
CTV  is  not  within  the  class  or  kind  of 
merchandise  being  investigated,  nor  can 
it  be  considered  such  or  similar 
merchandise.  Thus,  the  sale  of  the 
completed  CTV  by  the  related  purchaser 
cannot  be  used  in  calculating  foreign 
market  value. 

In  this  situation,  we  have  concluded 
that  sales  to  related  parties  should  not 
normally  be  included  for  purposes  of 
performing  the  viability  test.  We  have 
reached  this  conclusion  based  on  a 
determination  that  the  purpose  of  the 
viability  test  is  to  ascertain  whether 
there  is  an  adequate  number  of  usable 
sales  in  the  home  market  to  form  the 
basis  for  calculating  foreign  market 
value. 

Section  353.22  of  our  regulations 
provides  that  the  Department  will  not 
normally  consider  prices  charged  to 
related  parties  in  determining  foreign 
market  value,  unless  it  can  be 
established  that  such  prices  are 
comparable  to  the  prices  at  which  such 
or  similar  merchandise  is  sold  to 
unrelated  buyers.  Thus,  unless  the  sales 
to  the  related  buyers  are  made  at  arm's 
length,  the  Department  would  not 
normally  use  those  sales  for  comparison 
purposes.  Given  the  standard 
established  by  this  regulation,  we  have 
concluded  that  sales  to  related  parties 
should  not  be  included  in  determining 
the  viability  of  the  home  market  unless 
those  sales  have  been  made  at  arm's 
length  and,  thus,  can  be  used  in 
calculating  foreign  market  value. 

Comment  2:  Petitioners  argue  that  the 
Department  should  make  clear  that  the 
scope  of  this  investigation,  and  any 
subsequent  antidumping  duty  order,  is 
contingent  on  the  scope  of  the  CTV 
antidumping  duty  order,  so  that  all  of 
Samsung's  CPT  imports  will  be  covered 
in  this  proceeding  or  the  companion 
CTV  proceeding. 

Both  respondents  argue  that  DOC 
correctly  narrowed  the  scope  of  the  CPT 
investigation  to  exclude  those  CPTs 
already  subject  to  the  outstanding  CTV 
antidumping  duty  order.  Gold  Star 
contends  that  DOC  should  define  the 
class  or  kind  of  merchandise  upon 
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which  it  makes  it  final  determination  to 
include  only  those  CPTs  not  subject  to 
the  outstanding  antidumping  duty  order 
on  CTVs  from  Korea. 

DOC  Position:  We  stand  by  our 
decision  to  narrow  the  scope  of  this 
investigation  to  include  only  those  CPTs 
not  subject  to  the  outstanding 
antidumping  duty  order  on  CTVs  from 
Korea.  "Thus,  if  the  scope  determination 
of  the  CTV  order — which  is  currently 
under  appeal — were  overturned,  we 
would  examine  those  items  excluded  by 
the  court  from  the  CTV  order  to 
determine  whether  they  might  be  subject 
to  the  CPT  order. 

Comment  3:  Samsung  ai^ues  that  the 
Department  has  incorrectly  treated  local 
export  sales  to  Korean  companies  in 
bonded  factory  areas  as  home  market 
sales.  Samsung  contends  that  these 
CPTs  should  be  treated  as  export  sales 
because  (1)  Korean  duty  drawback  law 
provides  that  goods  shipped  to  a  bonded 
factory  are  considered  exported  when 
they  are  shipped  to  the  bonded  factory 
and  (2)  Korean  law  states  that  goods 
sold  under  local  letters  of  credit  must  be 
exported  and  not  diverted  for  resale  in 
the  home  market. 

Petitioners  contend  that  the  sales 
should  be  treated  as  U.S.  sales  because 
Samsung  knew  that  nearly  all  the  CPTs 
it  sells  under  local  letters  of  credit  are 
exported  by  Samsung's  customers  as 
CPTs,  and  Samsung  has  acknowledged 
that  many  of  these  CPTs  are  ultimately 
shipped  to  the  United  States. 

DOC  Position:  From  the 
documentation  verified,  it  is  clear  that 
these  CPTs  are  destined  for  export  to 
unknown  destinations  in  an  unknown 
form.  Samsung  did  not  state  that  it  had 
prior  knowledge  thai  specific  shipments 
of  these  CPTs  were  destined  for  the 
United  States.  We  verified  from  a 
variety  of  source  documents  that 
Samsung  did  not  know  the  destination 
of  these  CPTs,  except  that  they  are  for 
export  as  CPTs  or  as  CPTs  in  CTVs. 
None  of  the  local  export  sale  customers 
are  being  investigated  by  the  Office  of 
Compliance  as  CTV  or  CTV  kit 
exporters,  and  the  only  known  Korean 
CPT  exporters  were  Samsung,  Gold  Star, 
and  Daewoo.  Thus,  we  have  no 
evidence  which  indicates  that 
respondent  knew  or  should  have  known 
whether  these  CPTs  were  ultimately 
shipped  to  the  United  States,  either  as 
CPTs  or  CTVs.  Accordingly,  these  local 
export  sales  are  considered  export  sales. 

Comment  4:  Petitioners  argue  that 
certain  of  Samsung's  U.S.  sales  which 
showed  revised  upward  prices  should 
be  rejected  because  Samsung  has  not 
established  that  its  price  revisions  were 
made  in  the  ordinary  course  of  trade. 
Furthermore,  since  Samsung's  dates  of 


sale  were  based  on  purchase  order 
modification  dates,  the  sales  should  be 
rejected  because  the  January  1987  price 
revisions  were  outside  the  June- 
November  1988  period  of  investigation. 

Samsung  contends  that  the 
Department  should  accept  the  revised 
prices  because  they  were  varified  prices 
agreed  to  and  paid  by  the  customer  in 
the  ordinary  course  of  business. 

DOC  Position:  We  verified  that  part  of 
the  sales  in  question  had  been  involved 
and  shipped  during  the  period  of 
investigation  under  an  October  1986 
purchase  order  revision.  A  subsequent 
January  16, 1987  Samsung  price  revision, 
however,  raised  the  CPT  price  starting 
with  deliveries  after  January  28, 1987. 
The  remaining  CPTs  were  invoiced  and 
shipped  in  January  and  February  1987 
under  the  revised  price  established  by 
the  January  16, 1987  price  revision. 
Accordingly,  the  January  1987  revised 
sales  prices  which  fell  outside  our 
period  of  investigation  were  not  used  in 
making  our  final  determination. 

Comment  5:  Petitioners  argue  that  the 
Department  erred  in  allowing  Samsung's 
duty  drawback  claim  because  Samsung 
failed  to  establish  (1)  that  it  paid  the 
import  duties  refunded,  and  (2)  that  any 
correlation  exists  between  the  amount 
of  duty  drawback  received  and  the 
import  duties  paid  during  the  period  of 
investigation  on  the  subject  CPTs. 

Samstmg  states  that  Korean  Customs 
only  paid  a  drawback  for  duties  that 
Samsung  proved  were  paid — either  by 
showing  its  own  import  documents  or  by 
showing  its  suppliers'  certificates.  Thus, 
Samsung  can  never  receive  more  in 
drawback  than  was  actually  paid  in 
duties.  Samsung  also  states  that  there  is 
no  incentive  for  it  to  delay  its  drawback 
application  because  it  would  be 
foregoing  use  of  those  funds. 

DOC  Position:  During  verification, 
Samsung  was  able  to  demonstrate  that  it 
received  duty  drawback  only  in  the 
amount  of  duties  actually  paid. 
Furthermore,  we  found  no  evidence  to 
suggest  that  Samsung  delays  its 
drawback  applications. 

Comment  6:  Petitioners  argue  that 
Samsung's  claimed  U.S.  commission 
expenses  should  be  treated  as  rebates  or 
price  discounts  and  deducted  from  the 
U.S.  price,  without  making  an  oHset  with 
respect  to  indirect  selling  expenses  in 
the  comparison  market.  Petitioners 
believe  that  the  fees  paid  on  Samsung's 
U.S.  transactions  are  akin  to  customer 
rebates  because  no  commission 
agreement  exists  between  the  parties. 

Samsung  alleges  these  commissions 
are  not  rebates  because  no  payments 
are  made  to  the  purchaser.  Payments  are 
made  to  a  seperate  company  that 
happens  to  be  related  to  the  purchaser. 


Samsung  alleges  these  payments  are 
fees  for  performing  services,  and  should 
be  offset  with  indirect  selling  expenses. 

DOC  Position:  We  verified  that  no 
commission  agreement  existed  between 
the  parties  involved.  Further,  we  were 
unable  to  verify  that  any  service  was 
provided  for  the  alleged  commission. 
Absent  evidence  to  die  contrary,  we 
have  treated  the  amounts  in  question  as 
a  discount  and  deducted  the  amounts 
from  the  selling  price. 

Comment  7:  Petitioners  argue  that 
Samsung's  U.S.  price  should  be  adjusted 
downward  to  account  for  the 
antidumping  duties  that  will  be  paid  by 
Samsung's  U.S.  subsidiary,  Samsung 
Pacific  International  (SPI). 

Samsung  argues  that  both  the  current 
and  proposed  regulations  intend  that 
such  adjustments  are  only  applicable 
when  the  importer  (i.e.,  the  party  paying 
the  antidumping  duties)  is  reimbursed 
for  the  payment  of  such  duties.  Samsung 
states  that  no  evidence  exists  to  suggest 
it  will  be  reimbursed  for  antidumping 
duties. 

DOC  Position:  As  stated  in  Television 
Receivers,  Monochrome  and  Color, 
From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (52  FR  8941,  March  20, 1987),  we 
do  not  consider  estimated  antidumping 
duties  paid  or  antidumping  bond 
premiums  to  be  expenses  related  to  the 
sales  under  review.  Therefore,  they 
should  not  be  deducted  from  United 
States  price.  Furthermore,  §  353.55(a)(2) 
of  our  regulations  provides  an 
adjustment  for  reimbursement  of 
antidumping  duties  only  for  entries 
subject  to  an  antidumping  duty  order. 
This  is  clearly  not  the  case  in  this 
instance. 

Comments:  Petitioners  argue  that  the 
Department  should  compute  foreign 
market  value  for  19-inch  CPTs  using  a 
monthly  weighted-average,  rather  than  a 
weighted-average  for  the  entire  6-month 
period  of  investigation,  because  of 
rapidly  changing  prices  throughout  the 
6-month  period. 

DOC  Position:  As  noted  in  the 
"Foreign  Market  Value"  section  of  this 
notice,  we  used  third  country  prices  to 
compute  foreign  market  value.  Our 
analysis  indicated  that  sales  to  third 
country  customer(s)  were  made  at 
varying  prices  over  the  entire  period 
with  no  consistent  trend.  Therefore,  in 
accordance  with  S  353.20  of  our 
regulations,  we  based  foreign  market 
value  on  the  weighted-average  price  of 
all  sales  during  the  entire  period. 

Comment  9:  Petitioners  argue  that  no 
adjustment  for  physical  differences  in 
merchandise  should  be  made  for 
differences  in  manufacturing  yields. 
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Petitioners  allege  differences  in 
manufacturing  yields  are  not  necessarily 
due  to  physical  differences  in  the 
merchandise,  but  may  be  due  to 
production  efficiency,  random  chance, 
manufacturing  downtime,  worker 
efHciency,  breakage,  or  other  factors. 
DOC  Position:  Samsung  has  revised 
its  physical  differences  in  merchandise 
adjustments  to  exclude  any  cost 
differences  due  to  differences  in 
manufacturing  yield. 

Comment  10:  Petitioners  contend  that 
Samsung's  claimed  circumstance-of-sale 
adjustment  for  certain  home  market 
advertising  expenses  should  be  rejected. 
They  claim  these  expenses  are  either 
institutional  in  nature  or  are  not  directed 
at  the  ultimate  customer  or  end-user  of 
the  product.  Furthermore,  petitioners 
allege  Samsung  has  incorrectly  based  its 
advertising  expense  claim  on  the 
amount  of  advertising  expenses  accrued, 
rather  than  paid,  during  the  period. 
Petitioners  state  that  we  should  allow, 
as  part  of  any  advertising  expense 
claim,  only  those  actual  expenses 
recorded  in  Samsung's  advertising 
expense  ledger  in  the  months  covered 
by  our  investigation. 

Samsung  states  that  a  circumstance- 
of-sale  adjustment  is  warranted  for 
expenses  incurred  in  advertising  in 
magazines,  newspapers,  and  trade 
publications  because  these  publications 
are  read  by  the  ultimate  customers  or 
end-users  (i.e.,  television  dealers  and 
distributors)  who  purchase  televisions 
using  Samsung  CFTs  from  television  and 
other  video  manufacturers.  Furthermore, 
Samsung  alleges  that  under  generally 
accepted  accounting  principles,  the 
accrual  method  is  considered  more 
accurate  than  the  cash  method. 

DOC  Position:  As  noted  in  the 
"Foreign  Market  Value"  section  of  this 
notice,  foreign  market  value  was  based 
on  sales  to  third  countries.  Our 
veriHcation  and  analysis  indicated  that 
Samsung's  claimed  advertising  expenses 
in  export  markets  included  (1) 
institutional  advertising  which  promoted 
Samsung's  name  in  general  without 
stressing  any  particular  product,  and  (2) 
advertising  for  "all  products"  which 
promoted  CPTs  as  well  as  other 
Samsung  products.  Sample  newspaper 
and  magazine  advertisements  provided 
in  the  responses  and  at  verification 
indicated  that  the  advertisements  were 
directed  solely  at  the  customer's 
customer — in  this  case,  the  retailer  or 
wholesaler  of  the  CTVs  containing 
Samsung's  CPTs.  Therefore,  in 
accordance  with  §353.15  of  our 
regulations,  we  allowed  advertsing  as  a 
circumstance-of-sale  adjustment 

With  regard  to  the  method  of 
recording  advertising  expenses,  we 


consider  the  accrual  method  to  be  more 
accurate  than  the  cash  method  because 
the  former  recognizes  expenses  actually 
incurred  by  the  company  for  activities 
undertaken  during  the  review  period, 
while  the  latter  recognizes  expenses  that 
relate  to  a  company's  activities  during  a 
previous  period. 

Comment  11:  Petitioners  contend  that 
Samsung  has  overstated  its  home 
market  warranty  expenses  by  failing  to 
demonstrate  that  certain  fabrication 
costs  associated  with  recycling 
defective  CPTs  and  certain  after-service 
activities  expenses  are  incurred 
pursuant  to  a  warranty  or  technical 
service  agreement  at  the  time  of  the  CPT 
sale.  Fur&ermore,  to  the  extent  that 
Sumsung  has  included  fixed  expenses  in 
its  direct  warranty  expense  claim,  this 
portion  of  the  claim  should  be  denied. 

Samsung  argues  that  our  regulations 
explicitly  recognize  all  warranty 
expenses  as  direct  expenses.  Moreover, 
Samsung  argues  that  treating  fixed 
warranty  expenses  as  indirect  would 
unfairly  penalize  Samsung  for  its 
decision  to  perform  warranty  services 
in-house.  It  argues  that  if  it  offered  the 
same  exact  services,  but  used  an 
independent  contractor  and  paid  on  a 
per  repair  basis,  the  expense  would  be 
variable  and,  in  petitioners'  view,  a 
direct  expense. 

DOC  Position:  As  noted  above  in  the 
section  on  "Foreign  Market  Value 
Calculation,"  foreign  market  value  was 
based  on  sales  to  third  countries.  Our 
analysis  and  verification  showed  that 
warranty  expenses  incurred  on  third 
country  and  U.S.  sales  were  variable  in 
that  they  only  related  to  replacement  of 
CPTs.  There  were  no  after-service 
division  expenses  related  to  U.S.  or  third 
country  sales.  Therefore,  in  accordance 
with  §  353.15  of  our  regulations, 
warranty  expenses  were  allowed  as  a 
circumstance-of-sale  adjustment 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
hquidation  uf  all  entires  of  CITs  from 
Korea  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of  a 
bond  on  all  entries  equal  to  the 
estimated  average  amount  by  which  the 
foreign  market  value  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
United  States  price  as  shown  below. 
The  suspension  of  liquidation  will 
remain  in  effect  until  further  notice.  The 
weighted-average  margins  are  as 
follows: 


Manulacturar/produoar/eicpoclar 


Sanoung  Electron  Davicm  Ca.  Ltd.. 


*tr 


canuge 


1.91 
1.91 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
cancelled.  However,  if  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  to  assess  an 
antidumpting  duty  on  CPTs  from  Korea 
entered,  or  withdrawn  from  warehouse, 
for  consumption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 
which  the  foreign  market  value  exceeds 
the  U.S.  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d{d)). 
November  12. 1987. 

Gilbert  B.  Kaplan, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  87-26591  Filed  11-17-87;  8:45  am] 

MLUNQ  COOC  3S10-DS-II 


[A-559-6011 

Rnal  Determination  of  Sales  at  Less 
Tlian  Fair  Value;  Color  Picture  Tubes 
From  Singapore 

agency:  Notice. 

summary:  We  have  determined  that 
color  picture  tubes  from  Singapore  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  The 
U.S.  International  Trade  Commission 
(ITC)  will  determine  within  45  days  of 
publication  of  this  notice,  whether  these 
imports  are  materially  injuring,  or  are 
threatening  material  injury  to,  a  United 
States  industry. 

EFFECTIVE  DATE:  November  18. 1987. 

FOR  FURTHER  INFORMATION: 

Contact  John  Brinkmann.  (202)  377-3965 
or  Jess  Bratton,  (202)  377-3963.  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington,  DC  20230. 
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Final  Detenninatioo 

We  have  determined  that  color  picture 
tubes  firom  Singapore  are  being,  or  are 
Uliely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  735(a)  of  the  Tariff  Act  of  1930. 
as  amended  (19  U.S.C.  1673d(a))  (The 
Act).  The  weighted-average  margins  of 
sales  at  less  than  fair  value  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice.  On  June  24, 1987. 
we  made  an  affirmative  preliminary 
determination  (52  FR  24318,  June  30, 
1987).  The  following  events  have 
occurred  since  the  publication  of  that 
notice. 

On  June  26, 1987,  counsel  for  Hitachi 
Electronic  Devices  (Singapore)  Pte.,  Ltd. 
the  respondent  in  this  case,  requested 
that  the  Department  extend  the  period 
for  the  final  determination  until  not  later 
than  135  days  after  the  date  on  which 
the  Department  publish  its  preliminary 
determination.  The  Department  granted 
this  request  and  postponed  its  final 
determination  until  not  later  than 
November  12. 1987  (52  FR  27896,  July  23. 
1987). 

The  questionnaire  response  firom  the 
respondents  was  verified  in  Singapore 
from  July  13  to  July  22.  and  in  Taiwan 
bom  August  3  to  August  7  and  in  the 
United  States  from  August  12  to  August 
25. 

Interested  parties  submitted 
comments  for  the  record  in  briefs  on 
September  28.  and  October  9, 1987. 

Scope  of  Investigatioa 

The  products  covered  by  this 
investigation  are  color  picture  tubes 
(CPTs)  which  are  provided  for  in  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  items  687.3512, 
687.3513,  687.3514,  687.3516,  687.3518, 
and  687.3520.  The  corresponding 
Harmonized  System  (HS)  numbers  are 
8540.11.00.10.  8540.11.00.20. 6540.11.00.3a 
8540.11.00.40,  8540.11.00.50  and 
8540.11.00.60. 

CPTs  are  defined  as  cathode  ray  tubes 
suitable  for  use  in  the  manufacture  of 
color  television  receivers  or  other  color 
entertainment  display  devices  intended 
for  television  viewing. 

Petitioners  have  also  requested  that 
the  Department  examine  CPTs  which 
are  shipped  and  imported  together  with 
other  parts  as  television  receiver  kits 
(which  contain  all  parts  necessary  for 
assembly  into  complete  television 
receivers)  or  as  incomplete  television 
receiver  assemblies  that  contain  a  CPT 
as  well  as  additonal  components.  Color 
television  receiver  kits  ("kits")  are 
provided  for  in  TSUSA  items  684.9655. 
while  incomplete  television  receiver 
assemblies  ("assemblies")  are  provided 


for  in  TSUSA  items  684.9656,  684i)658 
and  684.9660. 

During  the  period  of  investigation, 
Hitachi  did  not  sell  kits  and  assemblies 
in  the  United  States.  Nonetheless, 
current  import  statistics  indicate  that 
substantial  quantities  of  kits  and 
assemblies  are  being  exported  to  the 
United  States.  Thus,  the  issue  before  the 
Department  is  whether  to  include  in  the 
scope  of  this  proceeding  present  and 
future  shipments  of  CPTs  which  are 
classified  for  Customs  purposes  as  kits 
or  assemblies.  We  have  determined  that 
where  a  CPT  is  shipped  and  imported 
together  with  all  the  parts  necessary  for 
assembly  into  a  complete  television 
receiver  (i.e.,  as  a  "kit"),  the  CPT  is 
excluded  from  the  scope  of  this 
investigation.  The  Department  has 
previously  determined  in  the  Japanese 
(46  FR  30163.  June  5, 1981)  and  Korean 
(49  FR  18336,  April  30, 1984)  television 
receiver  ("CTV")  cases  that  kits  are  to 
be  treated  for  purposes  of  the 
antidumping  statute  as  television 
receivers,  not  as  a  collection  of 
individual  parts.  Stated  differently,  a  kit 
and  a  fully-assembled  television  are  a 
separate  class  of  kind  of  merchandise 
from  a  CPT.  Accordingly,  we  have 
determined  that  when  CPTs  are  shipped 
together  with  other  parts  as  television 
receiver  kits,  they  are  excluded  from  the 
scope  of  this  investigation.  We  will 
determine  in  any  future  administrative 
review  whether  factual  circimistances 
similar  to  those  found  by  the 
Department  in  the  Japanese  CPT 
investigation  warrant  including 
Singaporean  kits  within  this  proceeding 
as  transshipped  CPTs. 

With  respect  to  CPTs  which  are 
imported  for  Customs  purposes  as 
incomplete  television  assemblies,  we 
have  determined  that  these  entries  are 
included  within  the  scope  of  this 
investigation  unless  both  of  the 
following  criteria  are  met:  (1)  The  CPT  is 
"physically  integrated"  with  other 
television  receiver  components  in  such  a 
manner  as  to  constitute  one  inseparable 
amalgam;  and.  (2)  the  CPT  does  not 
constitute  a  significant  portion  of  the 
cost  or  value  of  the  items  being 
imported.  This  determination  is  driven 
by  several  considerations.  First,  an 
order  against  CPTs  that  excludes  any 
CPT  shipped  with  other  television 
components  could  easily  be 
circumvented  by  simply  shipping  all 
future  CPTs  to  the  United  States  in 
conjunction  with  at  least  one  other 
television  component.  Secondly  (and 
conversely),  there  must  be  a  point  at 
which  a  part,  such  as  a  CPT.  becomes  so 
integrated  within  another  class  or  kind 
or  merchandise  that  the  part  can  no 
longer  be  regarded  as  being  imported  as 


a  separate  item  for  purposes  of  the 
antidumping  duty  statute.  Further,  the 
statute  does  not  permit  an  interpretation 
which  could  result,  for  example,  in 
future  petitions  against  car  radios 
imported  within  fully-assembled  cars  or 
semiconductors  imported  within  fully- 
assembled  mainframe  computers,  when 
the  part  in  question  is  inconsequential 
or  small  compared  to  the  cost  or  value 
of  the  product  of  which  it  is  a  part. 
However,  where  the  part  (here  a  CPT) 
constitutes  a  substantial  portion  of  the 
cost  of  value  of  the  article  being 
imported  (here  an  assembly),  the 
dominant  article  does  not  lose  its 
autonomy,  character  and  use  merely 
because  it  is  imported  with  several  other 
less  important  component  parts.  We 
accordingly  determine  that  assemblies 
are  within  the  scope  of  this 
investigation. 

Fair  Value  Comparison  Methodology 

To  determine  whether  sales  of  CPTs 
in  the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value 
of  such  or  similar  merchandise  for  the 
period  June  1, 1986  through  November 
3a  1986. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  the  merchandise 
in  the  home  market  to  serve  as  the  basis 
for  calcluating  foreign  market  value,  we 
established  separate  categories  of  such 
or  similar  merchandise,  based  on  the 
CPT  screen  size.  We  considered  any 
CPT  sold  in  the  home  market  that  was 
within  plus  or  minus  two  inches  in 
screen  size  of  the  CPT  sold  in  the  U.S.  to 
be  such  as  similar  merchandise. 

We  then  compared  the  volume  of 
home  market  sales  within  each  such  or 
similar  category  to  third  country  sales 
(excluding  U.S.  sales),  in  accordance 
with  section  773(a)(1)  of  the  Act.  We 
determined  that  there  were  sufficient 
home  market  sales  to  unrelated 
customers  and/or  arm's  length  sales  to 
related  customers,  for  each  such  or 
similar  category  to  form  an  adequate 
basis  for  comparison  to  the  CPTs 
imported  into  the  United  States. 
Therefore,  foreign  market  value  was 
calculated  using  home  market  sales. 

Purchase  Price 

As  provided  in  section  772(b)  of  ttie 
Act  we  used  the  purchase  price  to 
represent  the  United  States  price  for 
sales  of  CPTs  made  by  Hitachi  through  a 
related  sales  agent  in  the  United  States 
to  unrelated  purchasers  prior  to 
importation  of  the  CPTs  into  the  United 
States.  The  Department  determined  that 


4tia2 Fedeial  Raghter  /  Vol  52.  No.  222  /  Wednesday.  Noyewber  18.  1967  /  Notices 


purchase  price  and  not  exporter's  sales 
price  was  the  oioet  appropriate  indicator 
of  United  States  price.  We  based  that 
deeision  on  the  foilowing  ejements. 

1.  The  merchandise  was  purchased  or 
agreed  lo  be  purchased  by  the  unrelated 
U.S.  buyer  prior  to  the  date  of 
importation  from  the  manufacture  or 
producer  of  the  merchandise  for 
exportation  to  the  United  States. 

2.  The  related  selling  agent  located  in 
the  United  States  acted  only  as  the 
processeor  of  sales-related 
documentation  and  as  a  communication 
link  with  the  unrelated  US.  buyers; 

3.  Rather  than  enter  the  inventory  of 
the  related  selling  agent,  the 
merchandise  in  question  was  shipped 
directly  from  the  manufacturer  to  the 
unrelated  buyer.  Thus,  it  did  not  give 
rise  to  storage  and  associated  costs  on 
the  part  of  the  selling  agent  or  create 
added  flexibility  in  marketing  for  the 
exporter. 

4.  Direct  shipments  from  the 
manufacturer  to  the  unrelated  buyer 
wrere  the  customary  commercial  channel 
for  sales  of  this  merchandise  between 
the  parties  involved. 

Where  all  the  above  elements  are  met. 
as  in  this  case,  we  regard  the  primary 
marketing  functions  and  selling  costs  of 
the  exporter  as  having  occurred  in  the 
country  of  exportation  prior  to  the 
importation  into  the  United  States.  In 
such  instances,  purchase  price  is  the 
appropriate  basis  for  calculating  United 
States  price. 


Exporter's  Sales  Price 

For  certain  sales  we  based  United 
States  price  on  exporter's  sales  price,  in 
accordance  with  section  772tc)  of  the 
Act.  since  the  sale  to  the  first  unrelated 
purchaser  took  place  in  the  United 
States  after  importation. 

United  Stales  Price  Calculations 

Purchase  Price 

We  calculated  purchase  price  based 
on  the  packed,  c.i.f.  duty  paid  prices  to 
unrelated  purchers  in  the  United  States. 
We  made  deductions  under  the 
following  section  of  the  Commerce 
Regulations: 


1.  Section  353.10(d)(2)(i) 

We  deducted  foreign  inland  freight, 
brokerage  and  handling  charges,  ocean 
freight,  marine  insurance,  U.S.  duty  and 
U.S.  inland  freight  and  insurance. 

Exporter's  Sales  Price  j 

For  all  exporter's  sales  price  sales,  the 
CPTs  were  imported  into  the  United 
States  by  a  related  importer  and 
incorporated  into  a  CTV  before  being 
sold  to  the  first  unrelated  party. 
Therefore,  it  was  necessary  to  construct 


a  selling  price  for  the  CPT  from  the  sale 
of  the  CTV.  To  calculate  exporter's  sales 
price  we  used  the  packed,  c.i.f.  duty  paid 
prices  of  CTVs  to  unrelated  purchasers 
in  the  United  States.  We  made 
deductions  for  discounts.  We  also  made 
additions  or  deductions,  where 
appropriate,  under  the  following 
sections  of  the  Commerce  Regulations: 

1.  Section  3S3.10(d)(2)(i) 

We  made  deductions  for  foreign 
wharfage,  foreign  inland  freight,  U.S. 
and  foreign  brokerage  and  handling 
charges,  ocean  freight,  marine 
insurance,  U.&  duty,  and  U.S.  inland 
freight. 

2.  Section  353.10(e)(1) 

We  made  deductions  for  commissions 
paid  to  unrelated  parties  for  selling  the 
merchandise  in  the  United  States. 

3.  Section  353.10(e)(2) 

We  made  deductions  for  direct  and 
indirect  selling  expenses  incurred  byor 
for  the  account  of  the  exporter  in  selling 
CPTs  in  the  United  States.  Since  it  is  the 
CTV  and  not  the  CPT  which  is 
ultimately  sold  in  the  United  States,  a 
proportional  amount  of  CTV  selling 
expenses  were  allocated  to  the  CPT 
based  on  the  ratio  of  CPT  cost  of 
production  to  CTV  cost  of  production. 
The  total  for  the  indirect  selling 
expenses  allocated  to  the  CPT  formed 
the  cap  for  the  allowable  home  market 
selling  expenses  offset  under  §  353.15(c). 
We  deducted  direct  selling  expenses  for 
credit  cost,  advertising,  warranties  and 
end-of-year  volume  rebates. 

4.  Section  353.10(eK3) 

For  exporter's  sales  price  sales 
involving  further  mani^acturing,  we 
decided  all  value  added  in  the  United 
States.  This  value  added  consisted  of 
the  costs  associated  with  the  production 
of  the  CTV,  other  than  the  costs  of  the 
CPT,  and  a  proportional  amount  of  the 
profit  or  loss  related  to  these  production 
costs  which  did  not  include  the  selling 
expenses.  Profit  or  loss  was  calculated 
by  deducting  from  the  sales  price  of  the 
CTV,  all  production  and  selling  costs 
incurred  by  the  company  for  CTVs.  The 
total  profit  or  loss  was  then  allocated 
proportionately  to  all  components  of 
cost.  The  proHt  or  loss  attributable  only 
to  the  production  costs,  other  than  CPT 
costs,  was  considered  to  be  part  of  the 
value  added  in  the  U.S.  production. 

in  determining  the  costs  incurred  to 
produce  the  CTV,  the  Department 
included  (1)  the  costs  of  production  for 
each  component.  (2)  movement, 
inventory  carrying  cost  and  packing 
expense  of  the  components,  and  (3) 
material,  fabrication,  general  expenses. 


including  general  and  administrative 
expense  md  general  R&D  expenses 
incurred  oB  behalf  of  the  CTV  by  the 
parent  The  weighted-average  quarterly 
costs  of  each  component  were  converted 
at  the  weighted-average  exchange  rate 
during  that  quarter.  These  aggregated 
quarterly  coste  were  then  matched  to 
the  sales  price  of  the  CTV  during  that 
quarter  to  determine  the  profit  or  loss. 

The  Department  found  no  basis,  such 
as  an  extended  period  for  production  or 
an  extended  time  between  receipt  of  the 
components  in  the  U.S.  and  completion 
of  the  CTV.  for  lagging  costs. 
Additionally,  lagging  the  exchange  rates 
for  components,  including  the  CPT. 
could  materially  distort  the 
determination  since  the  U.S.  price  of  the 
CPT  would  not  be  valued  as  the  date  of 
sale  of  the  CTV. 

In  calculating  the  CPT  and  CTV  costs, 
the  Department  relied  primarily  on  the 
cost  data  provided  by  the  respondents. 
In  those  instances  where  it  appeared  all 
costs  were  not  included  or  were  not 
appropriately  quantised  or  valued  in  the 
response,  certain  adjustments  were 
made. 

To  determine  the  company's  financial 
expense  incurred  in  the  production  of 
the  CTV.  the  Department  considered  the 
various  unusual  aspects  of  the 
manufacturing  process.  Because  the 
total  process,  iiicluding  the 
manufacturing  of  the  various 
components  as  well  as  the  CTV,  was 
global  in  nature,  involving  numerous 
related  companies  around  the  world,  the 
Department  based  the  interest  expense 
on  the  costs  incurred  by  the 
consolidated  corporate  entity. 
Additionally,  because  this  global 
process  required  the  corporation  to 
finance  the  costs  of  the  components  for 
an  unusually  lengthy  period  of  time  prior 
to  their  receipt  by  the  U.S.  manufacturer, 
the  Department  also  included  inventory 
carrying  costs  for  those  components 
manufactured  by  related  companies.  To 
impute  this  expense  the  Department 
used  the  simple  average  of  the 
consolidaed  company's  outstanding  debt 
to  calculate  the  financing  costs  of 
carrying  these  components  prior  to  the 
completion  of  the  production  of  the 
CTV. 

The  interest  expense  was  based  on 
the  consolidated  corporate  expense.  The 
Department  deducted  interest  income 
related  to  operations  and  a  proportional 
amount  of  expenses  attributable  to 
accounts  receivable  and  inventory  since 
these  costs  were  included  in  the  cost  of 
production  for  the  final  determinati'on 
on  a  product  specific  basis.  The  interest 
expense  was  then  applied  as  a 
percentage  of  the  costs  of  manufacutring 
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of  each  product.  Since  Hitachi  had  very 
little  interest  expense,  only  inventory 
carrying  costs  and  credit  costs  related  to 
selling  were  included  in  the  cost  of 
production. 

For  the  major  components 
manufactured  by  related  companies  (i.e. 
chassis  and  CPT),  the  Department  used 
the  costs  incurred  in  producing  such 
components  and  did  not  rely  on  the 
transfer  prices  of  those  components 
between  related  corporate  entities  when 
determining  the  CTV  costs  incurred  by 
the  consolidated  corporation. 

Royalty  expenses  incurred  for 
production  purposes  were  considered  to 
be  part  of  manufacturing,  not  selling 
expenses. 

CPT  and  chassis  costs  were  adjusted 
to  reflect  actual  costs  of  production. 
They  had  been  reported  at  transfer 
price,  in  the  submissions.  For  the  CPT, 
the  Department  used  the  cost  of 
production  for  the  gun  manufactured  by 
a  related  company  and  adjusted  for  the 
yield  loss  experienced  in  manufacturing 
the  tube.  The  Department  also  allocated 
general  research  and  development  and 
general  and  administrative  expenses  of 
the  parent  company  to  the  CPT.  For  the 
chassis,  the  Department  recalculated  the 
general  and  administrative  expenses  of 
the  company  manufacturing  the  chassis 
as  a  percentage  of  cost  of  sales,  and 
allocated  general  R&D  and  general  and 
administrative  expenses  of  the  parent 
company  to  the  chassis  on  a  cost  of 
sales  basis.  For  other  additional 
manufacturing  costs  incurred  in  the  U.S., 
the  Department  included  trading  house 
expenses  related  to  the  components, 
inventory  write-off  expenses,  and  an 
allocated  amount  of  general  R&D  and 
general  and  administrative  expenses  of 
the  parent  company  to  the  CTV  on  a 
cost  of  sales  basis.  Packing  expenses  of 
the  CTV  were  revised  to  reflect  verified 
costs.  Inventory  carrying  costs  were 
calculated  for  the  CPT  and  chassis. 

Foreign  Market  Value  Calculations 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  delivered,  packed,  home 
market  prices  to  imrelated  and  related 
purchasers.  We  included  sales  to  related 
purchasers  pursuant  to  19  CFR  353.22(b) 
when  the  prices  paid  by  those 
purchasers  were  at  or  above  the  prices 
paid  by  unrelated  purchasers.  We  made 
deductions,  where  approriate,  for  inland 
freight,  handling  and  insurance.  We 
subtracted  home  market  packing  and 
added  U.S.  packing  to  home  market 
prices. 

Where  U.S.  price  was  based  on 
purchase  price  sales,  we  made 
adjustments  to  foreign  market  value 


under  the  following  sections  of  the 
Commerce  Regulations: 

1.  Section  353.15(a),  (b) 

Circumstances  of  sale  adjustments 
were  made  for  differences  in  directly 
related  selling  expenses  in  the  U.S.  and 
home  market  for  credit  expenses. 

2.  Section  353.16 

Where  there  was  no  identical  product 
in  the  home  market  with  which  to 
compare  a  product  sold  to  the  United 
States,  we  made  adjustments  to  the 
foreign  market  value  of  similar 
merchandise  to  account  for  differences 
in  the  physical  characteristics  of  the 
merchandise.  These  adjustments  were 
based  on  differences  in  the  costs  of 
materials,  direct  labor,  and  directly 
related  factory  overhead. 

Where  U.S.  price  was  based  on 
exporter's  sales  price  we  made 
deductions  from  the  prices  used  to 
calculate  foreign  market  value  under  the 
following  sections  of  the  Commerce 
Regulations: 

1.  Section  353.15(c) 

We  made  deductions  for  credit  costs 
directly  related  to  sales  and  indirect 
selling  expenses  incurred  by  or  for  the 
account  of  the  respondent  in  selling  the 
CPTs  in  the  home  market.  The  amount 
of  indirect  expenses  deducted  was 
limited  to  the  total  indirect  expenses 
incurred  for  CPT  sales  in  the  United 
States.  The  total  indirect  CPT  expenses, 
as  noted  in  the  U.S.  Price  Calculation 
section  of  this  notice,  were  derived  by 
allocating  to  CPTs  a  proportional 
amount  of  CTV  selling  expenses. 

Currency  Conversion 

For  comparisions  involving  exporter's 
sales  price  transactions,  we  used  the 
official  exchange  rate  on  the  dates  of 
sale  since  the  use  of  that  exchange  rate 
is  consistent  with  section  615  of  the 
Trade  and  Tariff  Act  to  1984  (1984  Act). 
We  followed  section  615  of  the  1984  Act 
rather  than  §  353.56(a)(2)  of  our 
regulations  because  the  later  law 
supersedes  that  section  of  the 
regulations.  For  comparisons  involving 
purchase  price  transactions,  we  made 
currency  conversions  in  accordance 
with  §  353.56(a)(1)  of  our  regulations.  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Verification 

As  provided  in  section  776(a)  of  the 
Act,  we  verified  all  information  used  in 
reaching  the  final  determination  in  this 
investigation.  We  used  standard 
verification  procedures  including 
examination  of  all  relevant  accounting 


records  and  original  source  documents 
provided  by  the  respondent. 

Interested  Party  Conunents 

Comment  1:  Petitioners  argue  that 
CPTs  which  are  imported  as  part  of  kits 
or  incomplete  CTVs  should  continue  to 
be  included  within  the  scope  of  the 
investigation.  They  argue  that  the 
Customs  classification  of  these  CPTs  as 
"incomplete  television  receivers"  or 
"kits"  under  TSUSA  items  684.9655- 
684.9663,  which  are  dutiable  at  a  rate  of 
five  percent,  does  not  necessitate  their 
exclusion  from  a  CPT  order.  They  cite 
Diversified  Products  Corp.  v.  U.S.,  572  F. 
Supp.  883,  887  (CIT 1983)  as  a  precedent 
which  allows  the  Department  to  modify 
Customs  classification  in  its 
determination  of  class  or  kind  of 
merchandise. 

DOC  Position:  We  agree  in  part  with 
petitioners.  (See  the  "Scope  of 
Investigation"  section  of  this  notice.) 

Comment  2:  Petitioners  argue  that 
CPTs  sold  to  related  parties  which  are 
subsequentiy  incorporated  into  CTVs 
before  they  are  sold  to  uiu-elated 
customers  are  properly  included  within 
the  scope  of  the  investigation.  They  cite 
section  772(e)  of  the  Act  as  giving  the 
Department  authority  to  include 
merchandise  which  is  further 
manufactured  within  the  scope. 

The  respondent  argues  that  the 
Department  should  not  include  these 
transactions  in  the  scope  of  this 
investigation  since  (1)  the  CPTs  are  sold 
as  complete  CTV's  which  are  different 
products,  sold  in  different  markets,  for 
which  prices  are  determined  by  different 
market  forces;  and  (2)  the  U.S.  value 
added  provision  applies  only  when 
exporter's  sales  price  calculations  must 
be  made.  It  contends  that  the 
Department  could  use  the  transfer  price 
of  these  CPTs  to  related  parties  and 
base  U.S.  price  on  purchase  price,  thus 
making  it  unnecessary  to  investigate 
these  CTV  transactions. 

DOC  Position:  Section  772(e)  of  the 
Act  requires  the  Department  to  make 
adjustments  to  exporter's  sales  price 
where  the  imported  merchandise  under 
investigation  is  subject  to  additional 
manufacturing  or  assembly  by  a  related 
party.  In  this  instance,  CPTs  are 
imported  from  Singapore  by  related 
parties  where  they  are  further 
assembled  into  CTVs  before  being  sold 
to  the  first  unrelated  party.  Therefore,  in 
order  to  determine  the  U.S.  price  of  the 
CPT,  we  properly  deducted  the  value 
added  to  the  CPT  after  importation. 

The  use  of  transfer  prices  between 
related  parties  to  determine  U.S.  price  is 
not  provided  for  in  section  772.  See  the 
"U.S.  Price  Calculation"  section  above 


4«19t Federal  Ragjgtot  /  Vol  52.  No.  222  /  Wednesday.  November  la  VBtff  f  Notfces 


Federal  Ragbtwr  /  Vol  S2.  No.  222  /  Wednesday.  November  18,  1987  /  Notices ^44195 


for  a  discussion  of  the  methodology 
used. 

Comment  3:  Petitiooen  argue  that  the 
Department  erred  in  its  preliminary 
determination  by  failing  to  impute  the 
inventory  carrying  cost  associated  with 
obtaining  CTV  components  from  related 
suppliers  in  calculating  the  cost  of 
manufacture  for  CTVs.  Petitioners 
maintain  that  the  inventory  carrying 
cost  of  the  CTV  components  should  be 
based  on  the  time-in-inventory  at  the 
related  suppliers'  premises  and  the  time- 
in-transit  to  the  CTV  production  line  in 
the  United  States. 

DOC  Position:  We  agree  with  the 
petitioners.  We  have  imputed  inventory 
carrying  costs  based  on  the  time  the 
company  financed  such  costs  prior  to 
the  date  of  completion  of  the  production 
of  the  CTV.  We  have  included  those 
costs  in  calculating  the  cost  of 
manufacture  of  the  CTV. 

Comment  4:  Petitioners  state  that  the 
inventory  carrying  costs  incurred  for 
CPTs  prior  to  the  time  that  they  are 
incorported  into  a  CTV  are  CTV 
production  costs  rather  than  CPT  costs. 
The  respondent  argues  that  these  costs 
should  be  considered  CPT  costs. 

DOC  Position:  We  agree  with  the 
respondent.  Inventory  carrying  costs 
related  to  components  which  were 
added  during  the  production  of  the  CPT 
were  considered  as  part  of  the  value 
added  in  the  U.S.  because  such  costs 
were  an  integral  part  of  these 
components.  Likewise,  the  Department 
considered  the  inventory  carrying  costs 
of  the  CPT  to  be  an  integral  part  of  the 
CPT  costs  prior  to  the  importation  into 
the  United  States. 

Comment  5:  The  petitioners  allege  that 
the  Department  erred  in  its  methodology 
of  computing  the  exporter's  sales  price 
offset  cap.  They  contend  that  the 
Department  should  not  calculate  an 
offset  cap  for  CPTs  from  the  CTV 
indirect  selling  expenses  because  selling 
expenses  for  CTVs  will  always  be 
higher  than  those  for  CPTs.  Rather,  it 
should  use  indirect  expenses  of  selling 
CPTs  in  the  U.S.  market  to  the  related 
CTV  producer  for  the  exporter's  sales 
price  offset  cap. 

DOC  Position:  We  disagree.  Since  it  is 
CTVs  and  not  CPTs  which  are 
ultimately  sold  in  the  U.S.  and  all  selling 
expenses  occur  at  the  time  of  the  CTV 
sale,  we  have  prorated  the  selling 
expenses  of  CTVs  to  reflect  the  share  of 
selling  expenses  attributable  to  CPTs  for 
the  purposes  of  creating  an  exporter's 
sales  price  oHset  cap.  We  view  this 
methodology  as  more  equitable  and 
accurate  than  that  proposed  by 
petitioners.  Petitioners'  methodology 
would  not  be  accurate  because  the 
respondent  sold  CPTs  to  related 


companies  in  the  U.S.  and  the  indirect 
selling  expense  incurred  on  such  sales 
would  not  be  representative  of  such 
expenses  had  the  sales  been  to 
unrelated  parties. 

Comment  &  Petitioners  argue  that  the 
methodolo^  used  by  the  Department  to 
determine  U.S.  price  for  imports  of  CPTs 
by  related  parties  is  statutorily 
mandated  under  the  value  added 
provisions  of  section  772(e){3)  of  the  Act 
and  is  supported  by  Department 
regulations  and  practice.  However,  the 
Department  should  not  add  profit  to  the 
CPT  in  those  limited  situations  wdiere 
there  is  evidence  that  the  CPT  is  being 
transferred  at  prices  below  its  cost  of 
production  or  where  the  respondent's 
entire  CPT  operation  is  improfitable.  In 
such  instances,  the  profit  accrues  to  the 
CTV  and  not  the  CPT. 

The  respondent  argues  that  the 
absence  of  any  reference  to  profit  in  the 
"value  added"  sections  of  the  statute  or 
regulations  is  evidence  that  the  law 
never  contemplated  such  an  ad)U8tment 
and  is.  therefore,  limited  to  costs 
associated  with  manufacturing  or 
assembly  in  the  United  States. 

DOC  Position:  We  agree  with 
petitioners,  in  part.  It  has  been  our 
longstanding  practice  to  deduct  the 
prolit  (or  loss)  associated  with  U.S. 
value  added  when  the  related  party  in 
the  United  States  performs  further 
manufacturing  on  the  imported  product. 

We  do  not  agree,  however,  that  the 
adjustment  should  be  limited  to  those 
situations  where  the  transfer  price 
exceeds  the  cost  of  producing  the  CPT 
or  where  the  CPT  operation  is 
profitable.  The  profitability  of  the  "sale" 
of  the  CPT  to  the  related  importer 
derives  directly  fixtm  the  profitabUity  of 
the  subsequent  sale  of  the  CPT  because 
this  is  the  first  sale  to  an  unrelated 
customer.  Whether  the  transfer  price  for 
the  CPT  is  less  than  or  exceeds  the  cost 
of  producing  the  CPT  does  not  affect 
that  profitability. 

Comment  7:  "The  respondent  argues 
that  if  profit  is  considered  an 
appropriate  part  of  U.S.  value  added,  the 
Department  should  include  movement 
charges  and  duties  associated  with 
transporting  CPTS  to  the  U.S.  as  a  part 
of  the  cost  of  manufacture  of  the  CPT  for 
purposes  of  calculating  CPT  profit. 
Furthermore,  the  Department  should  not 
add  any  profit  attributable  to  CTV 
selling  expenses  to  the  value  added 
since  section  772(e)(3)  limits  the 
application  of  increased  vahie  to  the 
process  of  manufacture  or  assembly 
performed  on  the  imported  merchandise. 

Petitioners  argue  the  Department 
should  not  allocate  profit  to  CPT 
movement  costs  because  these  are  costs 
attributable  to  the  production  of  the 


CTV  in  the  U.S..  not  lo  the  production  of 
the  CPT.  Fnrthennore.  profit  arising  from 
selling  expenses  is  properly  a  part  of 
value  added  because  the  amount  of 
profit  earned  on  the  sale  of  a  CTV  is 
directly  affected  by  the  cost  to  make  il 
and  the  cost  to  seU  it 

DOC  Position:  We  agree  with  the 
respondent  that  section  772(e)(3)  of  the 
statute  limits  the  value  added  deduction 
from  U.S.  price  to  any  increased  value 
including  additional  material  and  labor 
resulting  from  the  process  of 
manufacturing  or  assembly.  Material 
and  labor  were  specifically  identified  as 
elements  of  increased  value.  Not  only 
were  selling  expenses  not  contemplated 
as  elements  of  increased  value,  they 
were  specifically  provided  for  in  section 
772(e)(2)  which  calls  for  the  deduction  of 
expenses  generally  incurred  by  or  for 
the  account  of  the  exporter  in  the  United 
States  in  selling  identical  or 
substantially  identical  merchandise. 
Therefore,  we  did  not  include  in  the 
value  added  to  the  CPT  in  the  U.S.  any 
profit  attributable  to  CTV  selling 
expenses. 

We  also  agree  with  the  respondent 
that  CPT  movement  costs  should  be 
included  as  CPT  costs  in  the  allocation 
of  profit  to  CPTs.  Such  costs  are 
incurred  prior  to  importation  while  the 
value  added  provisions  apply  to  any 
increase  in  value  made  after 
importation. 

Comment  8:  Petitioners  argue  that  in 
making  its  final  calculations,  the 
Department  should  include  the  U.S. 
exporter  sales  price  sales  which 
respondent  claims  involved  damaged 
CTVs.  They  contwid  that  Hitachi  has 
not  established  that  the  merchandise 
was  damaged  or  that  the  sales  were  not 
made  in  the  ordinary  course  of  trade. 

DOC  Position:  We  disagree.  We 
verified  that  the  sales  in  question 
involved  damaged  merchandise.  We 
have  not  considered  them  in  making  this 
determination. 

Comment  9:  Petitioners  argue  that 
home  market  packing  and  inland  freight 
should  be  reduced  by  the  amount  of 
profit  earned  by  Hitachi  Express.  Pte., 
Ltd.  on  the  services  it  provided  the 
respondent  because  the  two  companies 
are  related. 

DOC  Position:  The  question  is  mott. 
Since  the  home  market  and  U.S.  packing 
charges  and  inland  fright  were  identical, 
the  profit  earned  by  the  related 
company  that  packed  Hitachi's  CPTs 
was  included  in  both  home  market  and 
U.S.  packing  charges. 

Comment  10:  Petitioners  note  that  U.S. 
import  statistics  during  the  period  of 
investigation  show  the  entry  of  over 
127,000  incomplete  television  receiverti 


from  Singapore,  far  in  excess  of  the 
number  oi  CPTs  reported  as  Hitachi's 
U.S.  sales.  Since  Hitachi  is  the  only 
known  producer  of  CPTs  in  Singapore. 
petitioners  conclude  that  it  is  possible 
that  Hitchi's  unrelated  home  market 
customers  shipped  Hitachi  CPTs  to  the 
U.S.  Petitioners  maintain  that,  were  this 
the  case.  Hitachi  either  knew  or  should 
have  known  the  ultimate  destination 
was  the  U.S.  Therefore,  Hitachi's  home 
market  sales  to  unrelated  customers 
should  not  be  used  as  a  basis  of  foreign 
market  value. 

DOC  Position:  Because  all  home 
market  sales  of  the  identical  or  most 
similar  model  were  made  to  related 
customers,  we  have  used  only  sales  to 
related  customers  in  determining  foreign 
market  value. 

Comment  11:  Petitioners  argue  that 
the  Department  should  not  include 
royalty  expenses  associated  with  U.S. 
exporter's  sales  price  sales  in 
production  costs  if  the  royalty  expense 
is  directly  related  to  sales. 

DOC  Position:  Since  the  royalties 
were  paid  for  tech'^ical  and  production 
related  expertise,  these  costs  were 
included  in  the  cost  of  production. 

Comment  12:  Petitioners  aigue  that 
the  credit  expense  on  U.S.  exporter's 
sales  price  transactions  were  improperly 
reported.  They  note  that  respondent 
averaged  all  credit  expenses  for  all  CTV 
customers  rather  than  reporting  actual 
credit  expense  on  a  sale-by-sale  basis 
and  based  the  average  on  the  entire 
fiscal  year  rather  than  on  the  period  of 
investigation. 

DOC  Position:  While  we  would  prefer 
to  make  credit  adjustment  on  a  sale-by- 
sale  basis,  this  is  not  always  possible.  In 
this  instance,  we  found  that  the 
respondent's  method  of  allocating  its 
accrued  credit  expense  was  reasonable 
because  records  of  its  individual  sales 
are  maintained  at  its  selling  office 
across  the  United  States  and  because 
our  review  of  selected  invoices 
confirmed  the  accuracy  of  the  accural 
method  of  accounting  for  credit 
expenses.  The  average  age  of  accounts 
receivable  used  was  verified  to  have 
been  based  only  on  the  period  of 
investigation,  not  the  entire  fiscal  year. 
For  this  reason,  we  have  accepted  the 
credit  expense  reported  by  the 
respondent. 

Comment  13:  The  petitioners  argue 
that  the  respondent  improperly  reported 
the  advertising  expense  on  U.S. 
exporter's  sales  price  transactions  by 
allocating  total  adversiting  expense  to 
all  products  on  the  basis  of  sales  value 
rather  than  reporting  the  actual,  model- 
specific  expense  for  the  products  under 
investigation. 


DOC  Position:  While  we  agree  in 
principle  with  the  petitioners,  the 
allocation  methodology  employed  by  the 
respondent  is  reasonable  since  the 
respondent's  accounting  records  for 
advertising  expense  are  not  maintained 
on  a  product-specific  basis.  We  verified 
that  all  of  the  products  to  which  total 
advertising  expense  was  allocated  were 
consumer  goods  sold  through  channels 
similar  to  those  for  CTVs  and  that  each 
category  of  advertising  expense  related 
to  all  products. 

Comment  14:  Petitioners  argue  that 
the  Department  should  impute  a  freight 
charge  for  U.S.  exporter's  sale  price 
transactions  because  the  respondent 
allocated  the  freight  expense  improperly 
on  the  basis  of  sale  value  rather  than 
volume  or  weight 

DOC  Position:  We  agree  in  principle 
with  the  petitioners.  However,  the  facts 
of  this  case  necessitate  our  acceptance 
of  the  allocation  of  the  freight-out 
expense  on  the  basis  of  sales  value 
rather  than  volume.  We  verified  that 
each  of  the  respondent's  shipments 
contained  a  variety  of  products,  the  mix 
varying  from  customer  to  customer.  The 
freight  invoices  the  respondent  received 
generally  did  not  itemize  charges  for 
shipments  covered.  Given  the 
complexity  of  calculating  freight  on  any 
other  basis,  we  accepted  the  allocation 
based  on  sales  value. 

Comment  15:  Petitioners  argue  that 
the  discounts  and  rebates  granted  on 
U.S.  exporter's  sales  price  transactions 
should  be  recalculated  on  a  sales- 
specific  basis  rather  than  on  an  average 
basis.  Hitachi  argues  that  reporting  sale- 
by-sale  amounts  would  have  been  an 
enormous  burden  given  the  number  of 
exporter's  sales  price  transactions  and 
the  fact  that  many  of  the  sales  records 
are  kept  in  regional  offices  throughout 
the  country.  Hitachi  further  views 
petitioners'  objection  to  averaging  for 
U.S.  prices  as  only  a  one-sided 
argument 

DOC  Position:  We  agree  with  the 
petitioners  that  the  most  accurate 
reporting  of  these  discounts  and  rebates 
would  be  on  the  basis  of  individual 
sales.  However,  given  the  burden  of 
reporting  the  amounts  for  each  sale,  we 
have  determined  that  the  averaging  of 
these  discounts  and  rebates  closely 
approximates  their  effect  on  Hitachi's 
sales  prices.  In  addition,  at  verification 
the  total  amoimtrreported  for  each 
category  were  tied  to  Hitachi's  audited 
profit  and  loss  statements, 
demonstrating  the  reliability  of  the 
discounts  and  rebates  reported. 

Comment  16:  Petitioners  argue  that 
because  the  amount  of  volume  rebate 
reported  for  U.S.  exporter's  sales  price 
sales  was  verified  to  have  been 


understated,  the  volume  rebate  should 
be  recalculated  based  on  the  expenses 
actually  incurred  during  the  period  of 
investigation. 

The  respondent  contends  that, 
although  it  was  not  mentioned  in  the 
Department's  verification  report  of 
Hitachi  Sales  Corporation  of  America, 
the  discrepancy  between  the  amount  of 
volume  rebate  reported  and  the  actual 
amount  incurred  was  explained  during 
verification.  The  amount  reported  was 
based  on  the  expense  accrued  during 
the  period  of  investigation.  The  total 
amount  accrued  for  the  fiscal  year  was 
compared  to  the  actual  expense  for  the 
year.  The  difference  noted  in  the 
verification  report  was  due  to  an 
extraordinarily  large  payment  being 
made  prior  to  the  period  of 
investigation.  For  the  period  of 
investigation  the  actual  and  accrued 
amounts  for  the  volume  rebate  were 
virtually  identical  Therefore,  the 
amount  reported  was  accurate. 

DOC  Position:  We  agree  with  the 
respondent  The  volume  rebate  was 
accurately  reported. 

Comment  17:  Petitioners  argue  that 
flooring  expenses  incurred  in  U.S. 
exporter's  sales  price  sales  are  a  direct 
selling  expense  rather  than  an  indirect 
selling  expense  as  claimed  by  Hitachi 
and  should  be  deducted  from  the  U.S. 
price. 

DOC  Position:  We  agree.  As  was 
stated  in  the  Department's  verification 
report  the  flooring  expense  is  an 
expense  paid  to  companies  who  finance 
purchases  of  CTV  customers.  Therefore, 
we  have  treated  it  as  a  direct  selling 
expense. 

Comment  18:  Petitioners  contend  that 
Hitachi  undereported  its  selling 
expenses  by  including  service  revenue 
in  the  denominator  (total  sales)  of  the 
ratio  used  to  allocate  expenses  to  the 
CTVs  sold. 

DOC  Position:  We  disagree.  The  total 
sales  amount  used  as  a  denominator  in 
the  ratio  did  not  include  service  revenue 
but  reflected  only  "goods  sold." 

Comment  19:  Petitioners  assert  that 
the  respondent  underreported  the  selling 
expenses  on  U.S.  exporter's  sales  price 
transactions  by  failing  to  report  the 
selling  expenses  that  the  parent 
company  incurs  on  behalf  of  its  related 
U.S.  sales  office.  Respondent  claims  that 
no  such  expenses  are  incurred. 

DOC  Position:  During  verification  we 
found  no  evidence  of  Hitachi  Sales 
Corporation  of  America's  parent 
company  incurring  any  expenses  on  U.S. 
exporter's  sales  price  transactions. 

Comment  20:  Petitioners  contend  that 
all  parent  company  expenses  incurred  in ' 
establishing  and  administering  Hitachi's 


44196 Fedeial  R>^ter  /  Vol.  52.  No.  222  /  Wednesday.  November  18.  1967  /  Notices 


Federal  Register  /  Vol.  52.  No.  222  /  Wednesday.  November  18.  1987  /  Notices 44197 


worldwide  supply  netwock  of 
manufacturing  and  distribution  facilities 
should  be  included  in  CTV  costs. 
Respondent  argues  that  all  members  of 
the  Hitachi  family  conduct  business 
with  one  another  on  a  strictly  arm's 
length  basis  and  the  transfer  prices  and 
production  costs  reported  were 
complete. 

ObC  Response:  The  Department 
includes  all  costs  necessary  to  produce 
the  merchandise  under  investigation.  In 
the  submission,  Hitachi.  Ltd's  general 
and  administrative  expense  had  not 
been  allocated  to  the  chassis  or  CTV. 
For  the  final  determination,  we  have 
allocated  general  and  administrative 
expense  incurred  by  Hitachi,  Ltd.  to 
these  items  on  a  cost  of  sales  basis. 

Comment  21:  Petitioners  argue  that 
the  Department  should  include 
inventory  write-offs  of  obsolete  parts  in 
the  cost  of  production  since  they 
represent  expenses  incurred  in 
producing  the  product. 

DOC  Response:  The  Department 
allocated  a  portion  of  write-offs 
recorded  by  Hitachi  Consumer  Products 
of  America's  plant  to  the  cost  of 
production  of  the  CTV  since  they  were 
considered  to  be  costs  incurred  to 
produce  the  products.  The  Department 
agrees  that  obsolete  parts  are  expenses 
incurred  in  normal  operations  which 
must  be  absorbed  by  current  production. 

Comment  22:  Petitioners  assert  that 
the  respondent  failed  to  report  the  cost 
of  packing  completed  CTVs  and  that 
these  costs  must  be  added  in  the  value 
added  adjustment. 

DOC  Position:  The  respondent 
reported  packing  costs  for  the  CTV 
separately  from  the  CTV  cost  of 
production.  In  making  this  determination 
the  Department  recalculated  the  CTV 
packing  costs  and  included  them  in  the 
CTV  cost  of  production. 

Comment  23:  Petitioners  assert  that 
Hitachi  under-reported  production  costs 
by  failing  to  include  the  administrative 
costs  incurred  in  CTV  component 
distribution  by  related  trading  houses. 
Respondent  maintains  that  no  trading 
houses  were  involved  in  the 
transactions  in  this  case. 

DOC  Response:  Where  applicable  the 
costs  incurred  by  the  trading  houses  for 
the  chassis  and  the  CPTs  were 
considered  to  be  part  of  the  costs  of 
these  components.  The  CTVs  which 
were  produced  with  CPTs  from 
Singapore  did  not  utilize  the  Hitachi, 
Hong  Kong  trading  houses  to  transport 
CTV  components  to  the  United  States. 

Comment  24:  Petitioners  claim  that 
Hitachi  understated  R&D  expenses  since 
it  allocated  neither  general  nor  product- 
specific  R&D  expenses  incurred  by 
Hitachi  Ltd.  to  the  chassis  or  to  other 


component  production  costs.  They  argue 
that,  in  addition  to  factory  level  RftD  for 
CFT  production,  the  expenses  of  parent 
and/or  subsidiary  R&D  should  be 
included.  Respondent  argues  that  the 
R&D  incurred  in  developing  component 
parts  is  covered  by  the  royalty 
payments  made  by  related  companies  to 
Hitachi. 

DOC  Response:  The  Department 
captures  all  costs  necessary  to  produce 
the  CPT.  General  on-going  R&D  was 
considered  to  be  a  necessary  part  of 
these  costs.  In  is  submission,  Hitachi, 
Ltd.'8  general  R&D  was  not  allocated  to 
the  CPT  chassis  or  CTV.  Therefore,  R&D 
expense  incurred  by  Hitachi,  Ltd.  was 
allocated  to  these  items  on  a  cost  of 
sales  basis. 

Comment  25:  Respondent  argues  that 
in  calculating  CTV  cost  at  the 
preliminary  determination,  the 
Department  mistakenly  doublecounted 
certain  costs  incurred  by  Hitachi  which 
are  associated  with  the  packing  and 
shipping  of  CPTs  and  other  CTV 
components.  Respondent  requests  that 
this  double  counting  be  eliminated  in  the 
final  determination. 

DOC  Response:  Hitachi  had  included 
shipping  and  other  movement  charges  in 
the  costs  items  listed  as  "miscellaneous" 
in  its  submission.  During  verification  we 
discovered  that  such  costs  had  been 
included  in  the  cost  of  production 
reported  by  the  respondent.  Therefore, 
for  the  final  determination  the 
Department  excluded  the  charges 
reflected  in  the  cost  of  production  for  all 
components,  recalculated  the  charges 
for  the  chassis  and  yoke  and  added 
these  new  charges  to  the  cost  of 
production.  For  the  CPT  adjustments, 
the  specific  sales  charges  reported  were 
used. 

Comment  26:  Respondent  argues  that 
the  Department  should  not  include  an 
amount  for  interest  expense  in  its 
calculation  of  the  cost  of  production  of 
the  CPT.  They  claim  that  Hitachi  had  no 
net  interest  expense  during  the  period 
for  which  cost  information  was 
provided. 

DOC  Response:  The  Department  used 
the  methodology  described  under 
§  353.10(e)(3)  of  the  "U.S.  Price 
Calculation"  section  of  this  notice. 
Because  Hitachi's  interest  expense  is 
very  low,  this  methodology  resulted  in 
only  inventory  carrying  costs  and  credit 
costs  related  to  sales  being  included  as 
fmancial  expenses  in  the  cost  of 
production. 

Comment  27:  Respondent  argues  that 
the  Department  should  calculate  and 
publish  separate  rates  for  purchase  price 
and  exporter's  sales  price  transactions. 
They  contend  that,  since  purchase  price 
transactions  are  sales  of  CPTs  to 


unrelated  OEM  customers,  and 
exporter's  sales  price  transactions 
involve  CPTs  imported  by  a  Hitachi 
family  company  for  use  in  the 
production  of  CTVs,  it  would  be 
inappropriate  to  average  margins  on 
sales  having  such  diverse  marketing 
conditions.  Petitioners  argue  that  there 
is  only  one  class  or  kind  of  merchandise 
under  investigation  which  is  CPTs,  and 
it  is  Department  practice  to  calculate 
one  margin  for  the  class  or  kind  of 
merchandise  whether  the  sales  are 
purchase  price  or  exporter's  sales  price. 

DOC  Position:  Consistent  with  our 
past  practice  for  fair  value 
investigations,  we  are  publishing  a 
single  antidumping  duty  rate  for  each 
firm  investigated. 

Comment  28:  The  respondent 
contends  that  the  Department  erred  in 
its  preliminary  determination  by 
including  an  imputed  inventory  carrying 
cost  for  finished  CTVs  in  the  indirect 
CTV  selling  expenses  because:  (1) 
Inventory  carrying  cost  is  included  in 
the  cost  of  manufacture  as  a  general 
expense  found  in  accounts  such  as 
building  depreciation,  electricity  and 
other  expenses;  (2)  it  is  improper  and 
contrary  to  the  Department's  policy  to 
impute  opportunity  costs  since  they  are 
theoretical  rather  than  actual  costs;  and 
(3)  under  19  CFR  353.15(d)  the 
Department  lacks  the  authority  to 
impute  indirect  selling  expenses  as 
differences  in  circumstances  of  sale. 

DOC  Position:  We  disagree.  The 
inventory  carrying  costs  at  issue  are  an 
imputed  interest  expense  measuring  the 
financial  costs  of  holding  inventory  over 
time.  As  such,  these  costs  would  not  be 
included  in  building  depreciation, 
electricity,  or  other  expenses  in  the  cost 
of  manufacturing.  To  the  extent  that  a 
company  has  borrowed  funds  to  finance 
its  holding  of  inventory,  we  have 
reduced  those  interest  expenses  by  the 
imputed  inventory  carrying  costs. 

It  has  been  the  Department's  practice 
to  impute  inventory  carrying  costs  in 
exporter's  sales  price  situations.  We  do 
not  believe  these  costs  are  theoretical 
because  a  company  is  foregoing  sales 
revenue  as  long  as  the  merchandise  is  in 
inventory.  We  have  not  treated  these 
inventory  carrying  costs  as 
circumstances  of  sale  selling  expenses 
but  as  indirect  selling  expenses  under 
§  353.10(e)(2]  of  the  Commerce 
Regulations. 

Comment  29:  Petitioners  note  that  due 
to  the  failure  of  the  respondent  to  report 
properly  some  home  market  sales  where 
the  date  of  sales  was  altered  by  a  price 
change  quotation,  the  home  market  sales 
listing  was  verified  as  incomplete. 
Petitioners  maintain  that  the 


Department  should  obtain  information 
on  all  such  price  adjustments. 

DOC  Position:  On  August  17, 1987,  the 
respondent  submitted  a  corrected  home 
market  sales  listing  which  we  are 
satisfied  completely  reports  all  of  the 
sales  at  issue. 

Comment  30:  Petitioners  argue  that 
Hitachi  should  not  be  allowed  to 
increase  either  the  packing  or  inland 
freight  charges  of  home  market  CPTs  by 
including  the  cost  of  transportating 
CPTs  to  the  warehouse. 

DOC  Position:  This  issue  is  moot.  In 
the  revised  sales  listing  submitted 
October  9, 1987,  neither  home  market 
packing  nor  inland  freight  were 
increased. 

Comment  31:  Petitioners  argue  that 
the  respondent's  claim  for  inland 
insurance  in  Singapore  should  be  denied 
because  payment  of  the  insurance 
premiums  could  not  be  verified.  The 
respondent  maintains  that,  although  the 
premium  has  not  been  paid.  Hitachi  is 
nonetheless  liable  for  payment  and  the 
charge  is,  therefore,  justified. 

DOC  Position:  We  have  granted  the 
claim  for  home  market  inland  insurance. 
We  verified  that  the  insurance  contract 
was  in  force  at  rates  corresponding  to 
those  reported.  We  assume  that  Hitachi 
is  liable  for  payment  of  the  premium  and 
thus  has  incurred  the  expense. 

Comment  32:  Respondent  ai<gue8  that, 
despite  comments  to  the  contrary  in  the 
verification  report,  the  indirect  selling 
expenses  of  Hitachi  Electronic 
Components,  Ltd.  (Singapore  Office) 
(HTTEC)  were  not  overreported.  In 
particular,  the  respondent  contends  that 
HITEC's  payment  to  its  parent  office  in 
Hong  Kong  was  properly  included  in  the 
indirect  selling  expenses  because  that 
office  performs  administrative  services 
which  are  essential  to  all  HTTEC 
operations,  including  CPT  sales. 

DOC  Position:  We  disagree.  During 
verification  we  discovered  that  several 
expense  items  which  were  related 
exclusively  to  semiconductor  sales  had 
been  included  in  the  total  indirect 
selling  expenses  which  were  allocated 
to  CPTs.  We  also  established  that  the 
Hong  Kong  office  sells  only 
semiconductors.  The  respondent  was 
unable  to  provide  any  evidence  that  the 
operations  of  the  Hong  Kong  office  were 
related  to  CPT  sales.  "Therefore,  we  have 
denied  the  respondent's  claim  and  have 
recalculated  the  home  market  Indirect 
selling  expenses  accordingly. 

Continuation  of  Suspension  of 
liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  CPTs  from 
Singapore  that  are  entered,  or 


withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publicaticHi  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
continue  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  estimated 
average  amount  by  which  the  foreign 
market  value  of  the  merchandise  subject 
to  this  investigation  exceeds  the  United 
States  price  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  "The  weighted- 
average  margins  are  as  follows: 
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TTC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  TTC  of  our 
determination.  If  the  TTC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
cancelled.  However,  if  the  TTC 
determines  that  such  injury  does  exist 
the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  to  assess  an 
antidumping  duty  on  CPTs  from 
Singapore  entered,  or  withdrawn  from 
warehouse,  for  consumption  after  the 
suspension  of  liquidation,  equal  to  the 
amount  by  which  the  foreign  market 
value  exceeds  the  U.S.  price. 

Hiis  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.a  1673(d)). 

November  12, 1987. 
Gilbert  B.  Kaplan. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  87-26592  Filed  11-17-87;  &45  am) 

MUMQ  coot  ssie-oe^ 

(C-559-701] 

Initiation  of  Countervaiiing  Duty 
Investigation;  CartxM  Steel  vnre  Rod 
From  Singapore 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

SUMMAKy:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 


investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Singapore  of  carbon  steel  wire  rod,  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitut  ? 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  January  15, 1988. 

EFFECTIVE  DATE:  November  18, 1987. 

FOR  RIRTNER  INFORMATION  CONTACT 
Gary  Taverman,  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration.  US. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-0161. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  October  22, 1987,  we  received  a 
petition  in  proper  form  from  Armco,  Inc., 
Atlantic  Steel  Co.,  Georgetown  Steel 
Corp.  and  Raritan  River  Steel  Co.,  filed 
on  behalf  of  the  U.S.  industry  producing 
carbon  steel  wire  rod.  In  compliance 
with  the  filing  requirements  of  {  355.28 
of  the  Commerce  Regulations  (19  CFR 
355.26),  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Singapore  of  carbon  steel  wire  rod 
receive,  directly  or  indirectly,  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Since  Singapore  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701  (b)  of  the  Act  and 
the  merchandise  being  investigated  is 
dutiable,  sections  303(a)(1)  and  303(b)  of 
the  Act  apply  to  this  investigation. 
Accordingly,  petitioners  are  not  required 
to  allege  that,  and  the  U.S.  International 
Trade  Commission  is  not  required  to 
determine  whether,  imports  of  the 
subject  merchandise  bom  Singapore 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation  and  whether  it  contains 
information  reasonably  available  to  the 
petitions-  supporting  the  allegations.  We 
have  examined  the  petition  on  carbon 
steel  wire  rod  from  Singapore  and  have 
found  that  the  petition  meets  these 
requirements. 
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We  conducted  a  previous 
investigation  of  the  subject  merchandise 
from  Singapore  and  made  a  negative 
final  determination  (51  FR  3357,  January 
27, 1986).  In  the  current  petition, 
petitioners  have  asked  us  to  investigate 
programs  which  were  determined  to  be 
not  used  in  the  earlier  negative  final 
determination.  Given  that  (1)  many  of 
those  programs  provided  benefits  based 
on  export  performance  and  (2)  exports 
of  carbon  steel  wire  rod  have  increased 
significantly  since  the  previous 
investigation,  we  have  determined  that  a 
new  investigation  is  warranted. 

Therefore,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  manufacturers, 
producers,  or  exporters  in  Singapore  of 
carbon  steel  wire  rod,  as  described  in 
the  "Scope  of  Investigation"  section  of 
this  notice,  receive  bounties  or  grants.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminary  determination 
on  or  before  January  15, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  tiarmonized 
System  ("HS")  by  January  1, 1988.  In 
view  of  this,  we  will  be  providing  both 
the  appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA.  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit.  Room  B-099,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies,  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

For  purposes  of  this  investigation,  the 
term  "carbon  steel  wire  rod"  covers 
coiled,  semi-finished,  hot-rolled  carbon 
steel  product  of  approximately  round 
solid  cross  section,  not  under  0.20  inch 
in  diameter,  nor  over  0.74  inch  in 
diameter,  tempered  or  not  tempered, 
treated  or  not  treated,  not  manufactured 
or  partly  manufactured,  and  valued  over 
or  under  4  cents  per  pound.  Wire  rod  is 


currendy  classifiable  under  items 
607.1400,  607.1710,  607.1720,  607.173a 
607.2200,  and  607.2300  of  the  TSUSA  and 
under  HS  item  numbers  7213.20.00, 
7213.31.30.  7213.31.60.  7213.39.00. 
7213.41.30,  7213.41.6a  7213.49.00  and 
7213.50.00. 

Allegations  of  Bounties  or  Grants 

Petitioners  list  a  number  of  practices 
by  the  government  of  Singapore  which 
allegedly  confer  bounties  or  grants  on 
manufacturers,  producers  or  exporters 
in  Singapore  of  carbon  steel  wire  rod. 
We  are  initiating  an  investigation  on  the 
following  programs: 

•  Economic  Expansion  of  Incentives 
Act  (EEIA). 

— Part  IV,  Tax  Exemption  for  Increased 

Export  Profits 
— Part  rv  A,  Tax  Exemption  for 

Approved  Export  Trading  Companies 
—Part  VI  B,  Tax  Exemption  for 

Investment  in  Export  Warehouses 

•  Double  Deduction  of  Export 
Promotion  Expenses. 

Although  not  specifically  alleged  by 
petitioners,  we  are  also  investigating 
whether  the  carbon  steel  wire  rod 
industry  in  Singapore  receives  certain 
countervailable  benefits  under  programs 
which  we  have  previously  determined  to 
be  countervailable  or  which  we  foimd 
not  to  be  used  in  Final  Negative 
Countervailing  Duty  Determination: 
Carbon  Steel  Wire  Rod  from  Singapore 
(51  ¥K  3357,  January  27, 1986): 

•  Other  Tax  Exemptions  under  EELA. 
— ^Part  II.  Tax  Exemptions  for  "Pioneer 

Enterprises" 
— Part  III,  Tax  Exemption  for  Expansion 

of  Established  Enterprises 
— Part  V,  Tax  Exemption  for  Interest  on 

Approved  Loans  from  Foreign  Lenders 
— Part  VI.  Tax  Exemption  for  Royalties 

and  Technical  Assistance  Fees  Paid  to 

Foreigners 
— Additional  Tax  Exemptions  and 

Extention  of  Existing  Tax  Exemptions 

for  Research  and  Development  (R&D). 

•  Loans  from  the  Monetary  Authority 
of  Singapore  and  the  Development  Bank 
of  Singapore  Working  Capital  Loan 
Fund 

•  Singapore  Economic  Development 
Board. 

— Capital  Assistance  Scheme 

— Product  Development  Assistance 

Scheme 

We  are  also  investigating  whether  the 
carbon  steel  wire  rod  industry  in 
Singapore  received  benefits  under  the 
following  programs  which  have  not  been 
alleged  or  previously  investigated. 

•  Singapore  Economic  Development 
Board. 

— Initiatives  in  New  Technologies 


•  Double  Deduction  for  R&D. 

This  notice  is  published  pursuant  to 
section  702(cH2)  of  the  Act. 
Gilbert  B.  KapUn. 

Acting  Assistant  Secretary  for  Import 

A  dministration. 

[FR  Doc.  87-28588  Filed  11-17-87;  8:45  am] 

MUJNO  CODE  3S10-OS-M 


Automated  Manufacturing  Equipment 
Technical  Advisory  Committee; 
Partially  aosed  Meeting 

A  meeting  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee  will  be  held 
December  9, 1987,  9:30  a.m.,  Herbert  C. 
Hoover  Building,  Room  6802, 14th  Street 
&  Constitution  Avenue  NW.. 
Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  automated 
manufacturing  equipment  and  related 
technology. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  Numerically 
Controlled  Machines. 

4.  Discussion  of  Programmable 
Controllers. 

5.  Discussion  of  TAC  Committee 
Communications. 

6.  Discussion  of  CAD/CAM  Software. 

7.  Discussion  of  Shop  Floor 
Computers/Controllers. 

Executive  Session 

8.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statenienls  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10. 1986. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended 
by  section  5(c)  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94-409,  that 
the  matters  to  be  discussed  in  the 
Executive  Session  should  be  exempt 
from  the  provisions  of  the  Federal 
Advisory  Committee  Act  relating  to 


open  meetings  and  public  participation 
therein,  because  the  Executive  Session 
will  be  concerned  with  matters  listed  in 
5  U.S.C.  552(c)(1)  and  are  properly 
classified  under  Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628, 
U.S.  Department  of  Commerce. 
Washington.  DC  20230.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  202/377-4959. 

Date:  November  13, 1987. 
Betty  Anne  Ferrell, 

Acting  Director,  Technical  Support  Staff, 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  87-26571  Filed  ll-17-«7: 8:45  am] 

BILLING  COOE  35KM>T-M 

Fiber  Optics  Sul>commtttee, 
Telecommunications  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Fiber  Optics 
Subcommittee  of  the 
Telecommunications  Equipment 
Technical  Advisory  Committee  will  be 
held  December  8, 1987,  2:30  p.m.. 
Herbert  C.  Hoover  Building,  Room  6802. 
14th  Street  and  Constitution  Avenue 
NW..  Wash..  DC.  The  Fiber  Optics 
Subcommittee  was  formed  to  study  fiber 
optic  communications  equipment  with 
the  goal  of  making  recommendations  to 
the  Office  of  Technology  &  Policy 
Analysis  relating  to  the  appropriate 
parameters  for  controlling  exports  for 
reasons  of  national  security. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

Executive  Session 

3.  Discussion  of  matters  properly 
classified  under  Executive  12356, 
dealing  with  the  U.S.  and  COCOM 
program  and  strategic  criteria  related 
thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10. 1986. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended 
by  section  5(c)  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409.  Uiat  the 


matters  to  be  discussed  in  the  Executive 
Session  should  be  exempt  from  the 
provisions  of  the  Federal  Advisory 
Committee  Act  relating  to  open  meetings 
and  public  participation  therein, 
because  the  Executive  Session  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552b(c)(l)  and  are  properly  classified 
under  Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce. 
Washington.  DC  20230.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  (202)  377-4959. 

Date:  November  10. 1987. 
Dan  Hoydysh. 

Acting  Director,  Office  of  Technology  & 
Policy  Analysis. 

[FR  Doc.  87-26573  Filed  11-17-87;  8:45  am] 
BnjJNQ  COOE  W10-OT-M 


Switching  Sulicommittee  of  ttte 
Telecommunications  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Switching 
Subcommittee  of  the 
Telecommunications  Equipment 
Technical  Advisory  Committee  will  be 
held  December  9. 1987. 9:30  a.m..  Room 
370a  at  the  Herbert  C.  Hoover  Building. 
14th  Street  and  Constitution  Avenue 
NW..  Washington.  DC.  The  Switching 
Subcommittee  was  formed  to  study 
computer  controlled  switching 
equipment  with  the  goal  of  making 
recommendations  to  the  Office  of 
Technology  &  Policy  Analysis  relating  to 
the  appropriate  parameters  for 
controlling  exports  for  reasons  of 
national  security. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

Executive  Session 

3.  Discussion  of  matters  properly 
classified  under  Executive  Order  1235a 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel. 


formally  determined  on  January  10, 1986, 
pursuant  to  section  10(d]  of  the  Federal 
Advisory  Committee  Act,  as  amended 
by  section  5(c)  of  the  Government  in  the 
Susnshine  Act.  Pub.  L  94-409,  that  the 
matters  to  be  discussed  in  the  Executive 
Session  should  be  exempt  from  the 
provisions  of  the  Federal  Advisory 
Committee  Act  relating  to  open  meetings 
and  public  participation  therein, 
because  the  Executive  Session  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552b(c)(l)  and  are  properly  classified 
under  Executive  Order  12356.  A  copy  of 
the  Notice  of  Determination  to  close 
meetings  or  portions  thereof  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facihty,  Room  6624  U.S. 
Department  of  Commerce.  Washington. 
DC.  For  further  information  or  copies  of 
the  minutes,  call  Betty  Ferrell  at  (202) 
377-^4959. 

Date:  November  10, 1987. 
Dan  Hoydysh. 

Acting  Director,  Office  of  Technology  and 

Policy  Analysis. 

[FR  Doc.  87-28574  Filed  11-17-87;  8:45  am] 

SMXINQ  COOE  K10-OT-M 


Telecommunications  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  December  a 
1987,  9:30  a.m..  Room  6802,  at  the 
Herbert  C.  Hoover  Building.  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to 
telecommunications  and  related 
equipment  or  technology. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

Executive  Session 

3.  Discussion  of  matters  properly 
classified  under  Executive  Order  1235a 
dealing  wiUi  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  The  Assistant  ^cretary  for 
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Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10. 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended 
by  section  5(c)  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409.  that  the 
matters  to  be  discussed  in  the  Executive 
Session  should  be  exempt  from  the 
provisions  of  the  Federal  Advisory 
Committee  Act  relating  to  open  meetings 
and  public  participation  therein. 
because  the  Executive  Session  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552bic)(l)  and  are  properly  classified 
under  Executive  Order  12356.  A  copy  of 
the  Notice  of  Determination  to  close 
meetings  or  portions  thereof  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  facility,  Room  6028.  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  further  information  or  copies  of 
the  minutes,  call  Betty  Ferrell  at  (202) 
377-4959. 

Date:  November  la  1987. 
Dan  Huydysh, 

Acting  Director,  Office  of  Technology  and 
Policy  Analysis. 
(PR  Doa  87-26572  Filed  11-17-87;  8:45^ani) 

MLUMG  COOC  SSIO-OT-ai 


National  Oceanic  and  Atmospheric 
Administration 

Guff  of  Mexico  Rsiiery  Management 
Councii;  Public  Meetings 


agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  and  its 
Committees  will  convene  separate 
public  meetings  at  the  Sheraton  on  the 
Lake.  3838  North  Causeway  Boulevard. 
Metairie.  LA.  as  follows: 

Council:  Will  convene  December  2. 
1987.  at  8:30  a.m..  to  discuss  committee 
reports,  including  taking  fmal  action  to 
approve  Federal  plans  to  manage  shrimp 
and  billfish:  review  new  stock 
assessment  information  on  red  drum 
and  consider  management  of  this  fishery 
(the  public  may  testify  on  these  issues): 
recess  at  5  p.m..  and  reconvene 
December  3  at  8:30  a.m.  to  review  data 
which  indicate  that  the  recreational 
quotas  of  the  Gulf  king  and  Spanish 
mackerals  will  be  exceeded  in 
December,  and  consider  action  to  close 
these  fisheries;  adjournment  is  at  noon. 

Committees:  The  Red  Drum 
Management  Committee  will  convene 
November  30, 1987,  at  1  p.m.  and 
adjourn  at  5  p.m.:  the  Billfish 
Management  Committee  will  convene 
December  1  at  6  a.m..  followed  by 
meetings  of  the  Habitat  Protection, 


Budget.  Shrimp  Management  and  Reef 
Fish  Management  Committees; 
adjournment  is  at  5  p.m. 

For  further  information  contact 
Wayne  E.  Swingle.  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council.  5401  West  Kennedy  Boulevard, 
Suite  881.  Tampa,  FL  33609;  telephone: 
(813)  228-2815. 

Date:  November  12, 1987 
Richard  H.  Schaefer, 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  87-28598  Filed  11-17-87;  8:45  aro| 

BILUMG  CODE  ^S10-2^4I 


North  Pacific  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  North  Pacific  Fishery 
Management  Council  and  its  advisory 
entities  will  convene  separate  public 
meetings  at  the  Anchorage  Hilton  Hotel. 
Anchorage.  AK.  as  follows: 

Council:  Will  convene  December  8  at 
9  a.m..  to  make  Hnal  decisions  on 
groundfish  harvest  levels  for  1988  and 
apportionments  to  U.S.  and  foreign 
fisheries.  There  will  be  a  major  review 
of  foreign  allocations,  vessel  permits, 
and  joint  ventures  for  the  next  year.  On 
December  9  the  Council  will  convene  a 
closed  session  (not  open  to  the  public) 
during  lunch  to  consider  Advisory  Panel 
nominations.  Other  items  on  the  agenda 
include  final  decisions  on  allocative 
measures  in  the  halibut  fishery, 
consideration  of  bycatch  management 
measures  recommended  by  the 
Council's  Bycatch  Management 
Committee,  consideration  of  requests  to 
change  the  sablefish  opening  date  in  the 
Gulf  of  Alaska  and  to  raise  the  optimum 
yield  in  the  groundfish  fisheries  in  the 
Bering  Sea  and  Aleutian  Islands.  The 
Council  also  will  receive  reports  on 
domestic  and  foreign  fisheries, 
enforcement  activities  by  the  U.S.  Coast 
Guard,  and  a  prog.'ess  report  on  their 
pilot  domestic  observer  program.  The 
Council  meeting  may  continue  into 
December  12.  if  necessary. 

Advisory  Eniilies:  The  Scientific  and 
Statistical  Committee  will  convene  a 
public  meeting  on  December  6  at  1:30 
p.m.;  the  Permit  Review  Committee  and 
the  Advisory  Panel  will  convene  public 
meetings  December  6  at  2:30  p.m.,  and 
December  7  at  10  a.m.,  respectively.  The 
Council's  Advisory  Panel  Nominating 
Committee.  Crab  Management, 
Observer,  and  Finance  Committees  also 
will  meet  during  the  week,  times  and 
dates  will  be  announced  later.  Other 
Plan  Team  and  Workgroup  meetings 


may  also  be  held  on  short  notice  during 
the  week. 

For  further  information  contact  the 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136.  Anchorage. 
AK  99510;  telephone:  (907)  274-4563. 

Dated:  November  12. 1987. 
Richard  H.  Scliaefet, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  87-26599  Filed  11-17-87;  8:45  am| 

BILLING  COOC  36tO-22-H 

Patent  and  Trademaric  Office 

Extension  of  Previously-Granted 
Interim  Orders  Under  ttie 
Semiconductor  Chip  Protection  Act  of 
1984 

agency:  Patent  and  Trademark  Office, 
Commerce. 

ACTION:  Notice  of  initiation  of 
proceeding. 

summary:  By  Amendment  2  to 
Department  Organization  Order  10-14. 
the  Secretary  of  Commerce  has  ^ 

delegated  the  authority  under  section 
914  of  the  Semiconductor  Chip 
Protection  Act  of  1984  (SCPA)  to  make 
findings  and  issue  orders  for  interim 
protection  of  mask  works  to  the 
Assistant  Secretary  and  Commissioner 
of  Patents  and  Trademarks.  Guidelines 
for  the  submission  of  petitions  for  the 
issuance  of  interim  orders  were 
published  on  No  November  7. 1984,  in 
the  Federal  Register.  49  FR  44517-9.  and 
on  November  13, 1984,  in  the  Official 
Gazette.  1048  O.G.  30. 

Following  these  procedures.  18  interim 
orders  have  been  granted  to  )apan, 
Australia.  Sweden,  Switzerland. 
Canada.  Finland  and  the  twelve 
members  of  the  European  Communities 
(EC).  By  order  of  the  Commissioner  of 
Patents  and  Trademarks  the  expiration 
date  for  all  of  the  interim  orders  v.as 
extended  to  Novembers,  1987.  !he  date 
on  which  the  Secretary's  inter.-n 
authority  was  to  terminate  uncl»'r  the 
SCPA.  See  51  FR  30690  (Augu.st  28, 1986). 
On  November  9, 1987,  the 
Semiconductor  Chip  Protection  Act 
Extension  of  1987,  which  extends  the 
Secretary's  authority  until  July  1, 1991, 
was  signed  into  law.  This  proceeding  is 
being  initiated  in  order  to  review  the 
further  progress  that  has  been  made 
toward  establishing  legal  measures  for 
the  protection  of  semiconductor  chips  in 
those  countries  to  which  interim 
protection  has  been  extended. 
Comments  are  solicited,  and  a  hearing  is 
scheduled.  Based  upon  the  record,  the 


Commissioner,  on  a  case-by-case  basis, 
will  determine  whether  to  extend  the 
orders  or  to  recommend  that  the 
President  extend  protection  by  a 
proclamation  pursuant  to  section  902  of 
the  SCPA. 

Because  of  the  late  date  at  which 
legislation  to  extend  the  Commissioner's 
authority  was  passed,  the  existing 
orders  would  have  expired  before  a 
hearing  could  be  scheduled  and  the 
information  disclosed  at  the  hearing 
could  be  evaluated.  Thus,  to  promote  the 
development  of  international  comity  in 
the  protection  of  mask  works,  all  of  the 
interim  orders  are  hereby  extended  to 
expire  on  May  31, 1988,  a  period 
sufficient  to  permit  foreign  coimtries  and 
organizations  to  prepare  materials 
explaining  the  situation  in  their 
countries. 

DATES:  Comments  and  requests  to 
testify  must  be  received  in  the  Office  of 
the  Commissioner  of  Patents  and 
Trademarks  before  5:00  P.M.  on  March 
2, 1988.  A  public  hearing  has  been 
scheduled  for  March  16, 1988,  at  1:00 
P.M. 

addresses:  Address  written  conunents 
to:  Commissioner  of  Patents  and 
Trademarks,  Attention:  Assistant 
Commissioner  for  External  Affairs.  Box 
4.  Washington.  DC  20231.  The  hearing 
will  be  held  in  the  Commissioner's 
Conference  Room,  9th  Floor,  Crystal 
Park  Building  2,  2121  Crystal  Drive, 
Arlington,  Virginia. 

Materials  submitted  and  a  transcript 
of  the  hearing  will  be  available  for 
public  inspection  in  the  Office  of  the 
Assistant  Commissioner  for  External 
Affairs.  9th  Floor,  Crystal  Park  Building 
2,  2121  Crystal  Drive,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT. 
Michael  K.  Kirk.  Assistant 
Commissioner  for  External  Affairs,  by 
telephone  at  (703)  557-3065  or  by  mail 
marked  to  his  attention  and  addressed 
to  Commissioner  of  Patents  and 
Trademarks,  Box  4,  Washington.  DC 
20231. 

SUPPLEMENTARY  INFORMATION:  Chapter 

9  of  title  17  of  the  United  States  Code 
establishes  an  entirely  new  form  of 
intellectual  property  protection  for  mask 
works  that  are  fixed  in  semiconductor 
chip  products.  Mask  works  are  defined 
in  17  U.S.C.  901(a)(2)  as: 

A  series  of  related  images,  however,  fixed 
or  encoded 

(A)  Having  or  representing  the 
predetermined,  three-dimensional  pattern  of 
metallic,  insulating  or  semi-conductor 
material  present  or  removed  from  the  layers 
of  a  semiconductor  chip  product;  and 

(B)  In  which  series  the  relation  of  the 
images  to  one  another  is  that  each  image  has 


the  pattern  of  the  surface  of  one  form  of  the 
semiconductor  chip  product. 

Chapter  9  further  provides  for  a  10- 
year  term  of  protection  for  original  mask 
works  measured  fixim  their  date  of 
registration  in  the  U.S.  Copyright  Office, 
or  their  first  commercial  exploitation 
anywhere  in  the  world.  Mask  works 
must  be  registered  within  2  years  of 
their  first  commercial  exploitation  to 
maintain  this  protection. 

Foreign  mask  works  are  eligible  for 
protection  under  this  chapter  under 
basic  criteria  set  out  in  section  902;  first, 
that  the  owner  of  the  mask  works  is  a 
national,  domiciliary,  or  sovereign 
authority  of  a  foreign  nation  that  is  a 
party  to  a  treaty  providing  for  the 
protection  of  the  mask  works  to  which 
the  United  States  is  also  a  party,  or  a 
stateless  person  wherever  domiciled; 
second,  that  the  mask  work  is  first 
commercially  exploited  in  the  United 
States;  or  that  the  mask  work  comes 
within  the  scope  of  a  Presidential 
proclamation.  Section  902(a)(2)  provides 
that  the  President  may  issue  such  a 
proclamation  upon  a  finding  that: 

A  foreign  nation  extends  to  mask  works  of 
owners  who  are  nationals  or  domiciliaries  of 
the  United  States  protection  (A)  on 
substantially  the  same  basis  as  that  on  which 
the  foreign  nation  extends  protection  to  mask 
works  of  its  own  nationals  and  domiciliaries 
and  mask  works  first  commercially  exploited 
in  that  nation,  or  (B)  on  substantially  the 
same  basis  as  provided  under  this  chapter, 
the  President  may  by  proclamation  extend 
protection  under  this  chapter  to  mask  works 
(i)  of  owners  who  are.  on  the  date  on  which 
the  mask  works  are  registered  under  section 
908.  or  the  date  on  which  the  mask  works  are 
first  commercially  exploited  anywhere  in  the 
world,  whichever  occurs  first,  nationals, 
domiciliaries.  or  sovereign  authorities  of  that 
nation,  or  (ii)  which  are  first  commercially 
exploited  in  that  nation. 

Although  this  chapter  generally  does 
not  provide  protection  to  foreign  owners 
of  mask  works  unless  the  works  are  first 
commercially  exploited  in  the  United 
States,  it  is  contemplated  that  foreign 
nationals,  domiciliaries.  and  sovereign 
authorities  may  obtain  full  protection  if 
their  nation  enters  into  an  appropriate 
treaty  or  enacts  mask  works  protection 
legislation.  To  encourage  steps  toward  a 
regime  of  international  comity  in  mask 
works  protection,  section  914(a] 
provides  that  the  Secretary  of 
Commerce  may  extend  the  privilege  of 
obtaining  interim  protection  under 
chapter  9  to  nationals,  domiciliaries  and 
sovereign  authorities  of  foreign  nations 
if  the  Secretary  finds: 

(1)  That  the  foreign  nation  is  making  good 
faith  efforts  and  reasonable  progress 
toward — 

(A)  Entering  into  a  treaty  described  in 
section  902(a)(1)(A),  or 


(B)  Enacting  legislation  that  would  be  in 
compliance  with  subparagraph  (A)  or  (B)  of 
section  902(a)(2);  and 

(2)  That  the  nationals,  domiciliaries,  and 
sovereign  authorities  of  the  foreign  nation, 
and  persons  controlled  by  them,  are  not 
engaged  in  the  misappropriation,  or 
unauthorized  distribution  or  commercial 
exploitation  of  mask  works;  and 

(3)  That  issuing  the  order  would  promote 
the  purposes  of  this  chapter  and  international 
comity  with  respect  to  the  protection  of  mask 
works. 

In  remarks  in  the  Congressional 
Record  of  October  3. 1984.  at  page 
S12919  and  of  October  10. 1984.  at  page 
E4434.  both  Senator  Mathias  and 
Representative  Kastenmeier  suggested 
that  "(i]n  making  determinations  of  good 
faith  efforts  and  progress  *  *  *.  the 
Secretary  should  take  into  account  the 
attitudes  and  efforts  of  the  foreign 
nation's  private  sector,  as  well  as  its 
Government.  If  the  private  sector 
encourages  and  supports  action  toward 
chip  protection,  that  progress  is  much 
more  hkely  to  continue  *  *  *.  With 
respect  to  the  participation  of  foreign 
nationals  and  those  controlled  by  them 
in  chip  piracy,  the  Secretary  should 
consider  whether  any  chip  designs,  not 
simply  those  provided  full  protection 
under  the  Act,  are  subjected  to 
misappropriation.  The  degree  to  which  a 
foreign  concern  that  distributes  products 
containing  misappropriated  chips  knows 
or  should  have  known  that  it  is  selling 
infiinging  chips  is  a  relevant  factor  in 
making  a  finding  under  section  914(a)(2). 
Finally,  under  section  914(a)(3).  the 
Secretary  should  bear  in  mind  the  role 
that  issuance  of  the  order  itself  may 
have  in  promoting  the  purposes  of  this 
chapter  and  international  comity." 

Pursuant  to  these  procedures,  interim 
orders  have  been  issued  for  Japan  (50 
FR  24668),  Sweden  (50  FR  25618). 
Australia,  the  United  Kingdom  and  the 
Netheriands  (50  FR  26818).  Canada  (50 
FR  27649).  Belgium,  Denmark,  France, 
the  Federal  Republic  of  Germany. 
Greece,  Ireland.  Italy  and  Luxembourg 
(50  FR  37892),  Spain  and  Portugal  (51  FR 
30690).  SMTitzeriand  (52  FR  12445).  and 
Finland  (52  FR  42127). 

On  March  24, 1986.  the  Commissioner 
requested  comments  on  existing  interim 
orders  in  order  to  evaluate  progress  in 
the  affected  countries  toward 
establishing  regimes  of  protection  for 
mask  works,  and  to  determine  whether 
to  extend  the  orders.  See,  51  FR  30690.  A 
public  hearing  was  held  on  July  9. 1986. 
at  which  witnesses  from  the  Electronic 
Industries  Association  of  Japan. 
Sweden,  the  European  Communities, 
and  the  Semiconductor  Industry 
Association  testified.  Written  comments 
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were  received  from  all  countries  fbr 
which  orders  had  been  issued. 

The  rapid  developments  in 
establishing  a  regime  of  international 
protection  for  mask  works  are  a  matter 
of  public  record.  The  World  Intellectual 
Property  Organization  is  considering  the 
development  of  a  new  multilateral 
agreement  for  the  protection  of 
integrated  circuit  designs.  In  Japan,  an 
Act  Concerning  the  Circuit  Layout  of  a 
Semi-conductor  Integrated  Circuit 
which  automatically  makes  all  foreign 
mask  woriis  eligible  for  protection  in 
Japan  became  elective  on  January  1. 
198&  The  Swedish  Act  on  the  Protection 
of  the  Circuitry  in  Semiconductor 
Products  became  effective  on  April  1. 
1987.  and  U.S.  mask  works  were 
proclaimed  as  eligible  for  protection 
under  that  act  until  November  8, 1987. 
The  Council  of  the  European 
Communities  passed  it  Council 
Directive  on  the  Legal  Protection  of 
Original  Topographies  in 
Semiconductors  on  December  1, 1986, 
which  requires  member  States  to  adopt 
legislation  for  the  protection  of 
semiconductor  designs  by  November  7, 
1987. 

The  Commissioner  found  that 
substantial  progress  had  taken  place  in 
each  country  since  the  original  orders 
were  issued,  and  ordered  that  each  of 
the  orders  be  extended  until  November 
8. 1987,  the  date  on  which  the 
Secretary's  interim  authority  was  to 
expire  under  the  terms  of  the  SCPA. 
Original  interim  orders  were  also  issued 
at  that  time  for  Spain  and  Portugal  on 
the  basis  of  their  membership  in  the 
European  Community  and  becoming 
therefore  subject  to  the  directive.  See,  51 
FR  30680  (August  28, 1986).  An  interim 
order  was  issued  for  Switzerland  on 
April  16, 1967.  and  for  Finland  on 
October  21. 1987.  On  November  9. 1987, 
the  Semiconductor  Chip  Protection  Act 
Extension  of  1987,  which  extends  the 
Secretary's  authority  to  issue  interim 
orders  pursuant  to  section  914  of  the 
SCPA  until  July  1, 1991,  was  signed  into 
law. 

In  light  of  these  developments,  we  are 
initiating  this  proceeding  to  determine 
whether  the  public  interest  in  increased 
international  protection  for 
semiconductor  chip  designs  will  be 
served  by  the  further  extension  of 
existing  interim  orders  by 
reconuaending  that  the  President  extend 
protectioa  by  a  proclamation  pursuant 
to  section  90Z  of  the  SCPA. 

To  be  considered,  comments  and 
requests  to  testify  must  be  received  by 
Se00P.M..March2.1968.bythe     | 
Conunissionef  of  Patents  and        I 
Trademarks.  Cemments  received  will  be 
available  for  pabUc  inspection  in  the 


OfDce  of  ttie  Assistant  Commissioner 
for  External  Affairs,  9th  Floor.  Crystal 
Park  Building  2.  2121  Crystal  Drive. 
Arlington.  Virginia. 

Order  Extending  the  Expiration  Date  for 
Interim  Protection  Orders  Issued  Under 
Chapter  9,  Title  17,  United  States  Code' 

In  accordance  with  the  authority 
vested  in  me  by  Amendment  2  to 
Department  Organization  Order  10-14 
regarding  17  U.S.C.  914,  and  based  upon 
the  record  of  this  proceeding,  I  find  that: 
Japan.  Sweden.  Australia.  Canada. 
Belgium.  Denmark,  the  United  Kingdom, 
France,  the  Federal  Republic  of 
Germany,  Greece,  Ireland,  Italy, 
Luxembourg,  the  Netherlands,  Portugal, 
Spain,  Switzerland  and  Finland  are 
making  and  continuing  to  make  good 
faith  efforts  toward  enacting  legislation 
that  will  be  in  compliance  with  17  U.S.C. 
902(a)(2):  nationals,  domiciliaries,  and 
sovereign  authorities  of  those  countries 
and  persons  controlled  by  them  are  not 
engaged  in  the  misappropriation  or 
unauthorized  distribution  or  commercial 
exploitation  of  mask  works;  and,  the 
issuance  of  this  order  will  promote 
international  comity  with  respect  to  the 
protection  of  mask  works. 

Accordingly,  the  existing  interim 
orders  for  Japan.  Sweden.  Austraha, 
Canada,  Belgium,  Denmark,  the  United 
Kingdom.  France,  the  Federal  Republic 
of  Germany,  Greece.  Ireland.  Italy, 
Luxembourg,  the  Netherlands,  Portugal, 
Spain,  Switzerland  and  Finland  are 
extended  and  shall  terminate  on  May  31, 
1988. 

Donald  |.  Quigg, 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 

Date:  November  9. 1987. 
(FR  Doc.  87-26576  Filed  11-17-87;  8:45  am| 
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COMMISSION  ON  EDUCATION  OF  THE 
DEAF 

Educational  Programs  for  the  Deaf; 
Meetings 

AQENCV:  Commission  on  Education  tA 

the  Deaf. 

action:  Notice  of  meetings. 

summary:  Pursuant  to  Pub.  L  92-463, 
notice  is  hereby  given  of  forthcoming 
meetings  of  the  Commission  on 
Education  of  the  Deaf  and  its 
Committees.  The  purposes  of  the 
Commission  and  Committee  meetings 
are  to  address  the  need  for  a 
clearinghouse,  and  to  review  comments 
and  counterproposals  received  in 
response  to  the  second  set  of  draft 


recornmeiMialions.  These  meetings  will 
be  open  to  the  public. 

DATES:  December  1. 1987. 8:30  a.m.  to 
5:00  p.m.:  December  2. 1987,  8:30  a.m.  to 
5KX)  p.m. 

AOORESSES:  All  meetings  will  tie  held  in 
the  GSA  Regional  Office  Building,  7th 
and  D  Streets  SW.,  Washington.  DC.  On 
Tuesday  morning,  the  Precollege 
Committee  will  meet  in  Room  G210,  and 
the  Postsecondary  Committee  in  Room 
6646.  On  Tuesday  afternoon  and 
Wednesday,  all  meetings  will  be  in 
Room  6646. 

FOR  FURTHER  MFORMATIOH  CONTACT: 

Monica  Hawkins,  Commission  on 
Education  of  the  Deaf,  GSA  Regional 
Office  Building.  Room  6646,  7th  and  D 
Streets  SW.,  Washington.  DC  20407. 
(202)  453-4353  (TDD)  or  (202)  453-4684 
(Voice).  These  are  not  toll  free  numbers. 

SUPPLEMENTARY  N4F0RMATI0N:  The 
Precollege  Committee  will  meet 
Tuesday,  December  1,  from  8:30  a.m.  to 
12:00  noon  in  Room  G210  to  discuss 
comments  received  on  the  Captioned 
Films  Program,  the  Model  Secondary 
School  for  die  Deaf  (MSSD),  the  Kendall 
Demonstration  Elementary  School 
(KDES),  language  acquisition,  early 
intervention,  educational  technology, 
professional  certification,  recognition  of 
American  Sign  Language,  and  the  role 
and  impact  of  research  at  MSSD  and 
KDES.  The  Committee  will  also  continue 
previous  discussion  on  Least  Restrictive 
Environment  and  appropriate  education, 
and  review  findings.  The  Postsecondary 
Committee  will  meet  at  the  same  time  in 
Room  6646  to  discuss  comments 
received  on  the  proposed  service  centers 
for  deaf  adults,  training  programs  for 
rehabilitation  counselors,  adult  and 
continuing  education,  the  Department  of 
Education's  liaison  officer  for  federally 
funded  postsecondary  programs, 
evaluation  of  Gailaudet  University  and 
the  Nl'ID,  membership  of  the  Gailaudet 
University  Board  of  Trustees,  the  NTID's 
National  Advisory  Group,  and  similar 
governing  bodies  at  the  RPEPD,  funding 
of  research  at  CU,  and  affirmative 
action.  From  1:00  p.m.  to  5:00  p.m.  that 
afternoon,  the  Joint  Committee  will  meet 
in  Room  6646  to  review  comments  on 
the  draft  recommendations  relating  to 
the  funding  mechanism  at  the 
Department  of  Education  for  captioning, 
funds  for  research  on  technology, 
assistive  devices  centers,  national 
symposia  on  educational  technology, 
educational  interpreting,  American  Sign 
Language,  and  minority  education.  The 
Committee  will  also  consider 
development  of  recommendations  on 
needs  of^ucation  in  rural  areas  and 
the  need  for  a  clearinghouse. 
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Wednesday,  December  2.  the 
Executive  Committee  will  meet  from 
8:30  a.m,-9:30  a.m.  in  Room  6646  to 
discuss  plans  for  February  4th,  the  date 
of  submission  of  the  Report  and 
promotional  plans  for  the  February 
through  May  period.  The  Executive 
Committee  meeting  will  close  briefly 
while  a  personnel  matter  is  discussed. 
The  Joint  Committee  will  meet  from 
ia-00  a.m.  to  12:00  noon  in  Room  6646  to 
engage  in  discussion  %vith  Congressional 
staff  on  the  Commission's 
recommendations.  The  Joint  Committee 
wiH  reconvene  from  1:00  p.m.-3:00  p.m. 
in  Room  6646  to  continue  its  Tuesday 
afternoon  meeting  and  may  also  discuss 
the  proposed  Office  on  Deafness  in  the 
Office  of  the  Assistant  Secretary  of 
OSERS.  The  full  Commission  will  meet 
from  3:00  p.m.  to  5.-00  p.m.  in  Room  6646. 
Tlie  proposed  agenda  for  the 
Commission  meeting  on  December  2 
includes  the  following: 

I.  Approval  of  minutes. 

II.  Reports. 
Chairperson's  Report 
Vice  Chairperson's  Report 
Executive  Committee  Chairperson's 

Report 

Precollege  Committee  Chairperson's 

Report 
Postsecondary  Committee 

Chairperson's  Report 
Staff  Director's  Report 
lU.  New  Business 

IV.  Agenda  for  January  meeting 

V.  Adjournment 

These  meetings  will  be  open  to  the 
public.  Interpreters  and  captioning  will 
be  provided.  If  you  need  audio-loop 
systems  or  other  special 
accommodations,  please  contact  Monica 
Hawkins  at  (202)  453-4353  (TDD)  or 
(202)  453-4684  (Voice)  no  later  than 
November  23, 1987,  5.-00  p.m.  E.S.T. 
These  are  not  toll  fiee  numbers. 

Records  will  be  kept  of  the 
proceedings  and  will  be  available  for 
public  inspection  at  the  office  of  the 
Commission  on  Education  of  the  Deaf, 
GSA  Regional  Office  Building.  Room 
6646,  7th  and  D  Sti-eets  SW.. 
Washington.  DC. 
Pat  Johanson. 
Staff  Director. 
(PR  Doc.  87-26586  Filed  11-17-87;  8:45  am) 

StLUNQ  COOe  M20-SO-M 


44203 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AQREEMENTS 

Amending  the  Export  Licensing 
System  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

November  12, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CTTA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
13, 1987.  For  further  information  contact 
Diana  Solko^,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

On  February  28, 1984  a  notice  was 
published  in  the  Federal  Register  (49  FR 
7269)  announcing  the  establishment  of 
an  export  licensing  system  for  certain 
cotton,  wool  and  man-made  fiber 
textiles  and  textile  products,  produced 
or  manufactured  in  the  People's 
Republic  of  China.  Under  the  terms  of 
the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  on 
August  19, 1983,  as  amended,  between 
the  Governments  of  the  United  States 
and  the  People's  Republic  of  China, 
agreement  has  been  reached  to  further 
amend  the  existing  export  licensing 
system  to  include  cotton,  wool  and  man- 
made  fiber  textile  products  in  the 
following  merged  and  part  categories, 
produced  or  manufactured  in  the 
People's  Republic  of  China  and  exported 
to  the  United  States  on  and  after 
November  15, 1987: 

Merged  Category 

300/301 
310/318 
347/348 
445/446 
645/646 


Part- 
category 


359-D. 
360-P. 
360-O. 
369-0. 


Description 


Part- 
category 


369-S.... 
600-Y.... 

600O„.. 
604-A._ 
604-W... 

604-O..„ 


Description 


Sttoptowels. 
Polyester 

cotton). 
Ottier. 

Aciytic  spun  yam. 
Acrylic     spun     yam 

wool). 
Other 


Yam        (contairnng 


(contairting 


Diapers. 
PiNowcasas. 
Ott>er. 
Dtshtowels. 


A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Fe<leral  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983.  (48  FH  55607).  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  July  14. 1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  Uie  United  States 
Annotated  (1987). 
Donald  R.  Foote, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

November  12, 1987. 

CoBunittoe  for  dw  linpleiiMntation  of  Textile 
Agreamentt 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  23. 1964.  as 
amended,  by  the  Chairman.  Committee  for 
the  Implementation  of  Textile  Agreement, 
which  established  an  export  licensing  system 
for  certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
the  People's  Republic  of  China. 

Effective  on  November  13, 1987.  the 
directive  of  February'  23, 1984.  as  amended,  is 
hereby  further  amended  to  include  the 
following  merged  and  part-category 
designations: 

Merged  Category 

3oal2m. 

310/318 
347/348 
44S/44S 
645/646 
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Part- 
categocy 


359-0. 
359-0. 


360-P.. 
360-O. 

369-D. 


TSUSA  No. 


TSUSA  number  384.5214. 
All  TSUSA  numbers  in  Category 
359  except:  Cotton  coveralls 
(359-C)  in  TSUSAs  381.0822, 
381.6510.  384.0928.  384.5222; 
Cotton  diapers  (359-D)  in 
TSUSA  384.5214;  Cotton  in- 
fants' sets  (359-1)  in  TSUSAs 
384.0439,  384.0441,  384.0442, 

384.0805, 

384.0820, 

384.3452, 

384.5162, 

384.5169, 


384.0810, 
384.0825, 
384.3453, 
384.5163. 
384.5172; 


384.0444. 

384.0815, 

384.3451, 

384.3454, 

384.5167, 

Cotton      vests      (359-V)      in 

TSUSAs    381.0258,    381.0554, 

381.3949,  381.5800, 

384.0648, 

384.0652, 

384.4300, 


381.5920, 
384.0650, 
384.3449, 
384.4421. 


369-S . 
369-0. 


600-Y.. 
600-O.. 

604-A  . 
604-W. 
604-O.. 


384.0451. 
384.0651, 
384.3450, 
384.4422. 

TSUSA  numbers  363.0108, 
363.0112,  363.3020.  363.3025. 
363.3060  and  363.3065. 

All  TSUSA  numbers  except 
363.0108.  363.0112,  363.3020. 
363.3025,  363.3060  and 
363.3065. 

TSUSA  numbers  365.6615, 
366.1720,  366.1740,  366.2020, 
366.2040,  366.2420,  366.2440 
and  366.2860. 

TSUSA  number  366.2840. 

All  TSUSA  numbers  in  Category 
369  except:  Cotton  dishtowels 
(369-D)  in  TSUSAs  365.6615, 
366.1720,  366.1740,  366.2020, 
366.2040.  366.2420,  366.2440 
and  366.2860;  Cotton  handbags 
(369-H)  in  TSUSAs  706.3640 
and  706.4106;  Cotton  luggage 
(369-L)  in  TSUSAs  706.3210. 
706.3650  and  706.4111;  Cotton 
shoptovi/els  (369-S)  in  TSUSA 
366.2840. 

TSUSA  number  310.6034. 

All  TSUSA  numt)ers  in  Category 
600  except  310.6034. 

TSUSA  number  310.5049. 

TSUSA  number  310.6045. 

All  TSUSA  numbers  in  Category 
604  except  310.5049  and 
310.6045. 


Accordingly,  you  are  directed  to  prohibit, 
effective  for  shipments  of  cotton  and  man- 
made  fiber  textile  products  entered  for 
consumption  or  withdrawn  from  warehouse 
for  consumption  into  the  Customs  territory  of 
the  United  States  (i.e..  the  50  States,  the 
District  of  Columbia  and  the  Communwealth 
of  Puerto  Rico)  on  or  after  November  15, 1987, 
which  have  been  produced  or  manufactured 
in  China  and  exported  on  and  after 
November  15. 1987  from  China  for  which  the 
Government  of  the  People's  Republic  of 
China  has  not  issued  an  appropriate  export 
license  and  the  correct  merged  category  (e.g., 
300/301)  or  subpart  category  designation  (e.g  . 
359-D). 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Donald  R.  Foote. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-26568  Filed  11-17-87;  8:45  am] 

BtLUNG  CODE  3510-On-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agricultural  Advisory  Committee; 
Meeting 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  I.  section 
10(a)  and  41  CFR  101-6.1015(b),  that  the 
Commodity  Futures  Trading 
Commission's  Agricultural  Advisory 
Committee  will  conduct  a  public 
meeting  in  the  Fifth  Floor  Hearing  Room 
at  the  Commission's  Washington,  DC 
headquarters  located  at  Room  532.  2033 
K  Street,  NW..  Washington.  DC  20581.' 
on  December  4, 1987,  beginning  at  9:00 
a.m.  and  lasting  until  3:30  p.m.  The 
agenda  will  consist  of: 

Agenda 

1.  Remarks  by  Acting  Chairman  Kalo 
A.  Hineman  and  Commissioner  William 
E.  Seale. 

2.  Update  on  CFTC— USDA  Liaison 
Activities. 

3.  Report  on  Federal  Speculative 
Limits. 

4.  Report  on  Hedging  and  Report  on 
Risk  Management  Interpretations  for 
Financial  Instruments. 

5.  Discussion  of  Aggregation  Issues. 

6.  Report  on  GAO  Cattle  Study. 

7.  Discussion  of  Livestock  Issues  With 
Wayne  Purcell,  Professor,  Virginia 
Polytechnic  Institutes  and  State 
University. 

8.  Report  on  Pricing  Agricultural 
Options. 

9.  Discussion  of  Rule  1.59  and 
Educational  Marketing  Clubs. 

10.  Report  on  EFP  Study. 

11.  Discussion  of  Off-Exchange 
Transactions. 

12.  Summary  of  Commodity  Market 
Performance  During  Week  of  October 
19-24. 

13.  Discussion  of  Other  Issues  for 
Potential  Committee  Consideration; 
Timing  of  Next  Meeting;  Other 
Committee  Business. 

The  purpose  of  this  meeting  is  to 
solicit  the  view  of  the  Committee  on  the 
above-listed  agenda  matters.  The 
Advisory  Committee  was  created  by  the 


Commodity  Futures  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on 
agricultural  issues.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  May  13. 
1987  second  renewal  charter  of  the 
Advisory  Committee. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Advisory  Committee, 
Commissioner  William  E.  Seale,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Advisory  Committee  should  mail  a 
copy  of  the  statement  to  the  attention  oft 
the  Commodity  Futures  Trading 
Commission  Agricultural  Advisory 
Committee  c/o  Charles  O.  Conrad. 
Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW.. 
Washington,  DC  20581.  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Mr.  Conrad  in  writing  at  the 
latter  address  at  least  three  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made,  if  time  permits, 
for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 

Issued  by  the  Commission  in  Washington. 
DC  on  November  13, 1987. 
lean  A.  Webb. 

Secretary  to  the  Commission. 
[FR  Doc.  87-26613  Filed  11-17-87;  8:45  am) 

BILUNG  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Priority  Model 
(Environmental) 

agency:  Office  of  Deputy  Assistant 

Secretary  of  Defense  (Environment). 

DoD. 

ACTION:  Notice  for  public  comment 

period.  

summary:  The  Department  of  Defense 
(DoD)  has  established  a  comprehensive 
Installation  Restoration  Program  (IRP)  to 
identify,  evaluate,  and  remediate 
environmental  problems  associated  with 
past  disposal  practices  at  DoD 
installations.  The  IRP  is  DoD's  program 
to  implement  its  remedial 
responsibilities  under  the 
Comprehensive  Environmental 
Responses,  Compensation,  and  Liability 
Act  of  1980,  (CERCLA)  as  amended  by 
the  Superfund  Amendments  and 
Reuthorization  Act  of  1986,  (SARA). 
DoD  is  herein  proposing  to  use  a  new 


prioritization  metfiod.  the  Defense 
Priority  Model  (DPM),  for  relative 
ranking  of  IRP  sites  which  require 
remedial  action.  The  DMP  will  not  be 
used  as  a  subetitate  for  the 
Environmental  Protection  Agency's 
(EPA)  Hazard  Ranking  System  (HRS)  (40 
CFR  Part  300).  The  DoD  anUcipates  that 
EPA  will  continue  to  apply  the  HRS  to 
DoD  facilities  in  order  to  determine 
whether  sites  should  be  proposed  for  the 
National  Priorities  List.  In  general.  HRS 
is  applied  to  sites  for  which  relatively 
little  information  is  available,  e.g..  after 
a  preliminary  assessment  and/or  site 
inspection  (PA/SI)  (40  CFR  Part  300)  is 
conducted.  The  DPM.  however,  will  be 
applied  to  a  site  after  a  remedial 
investigation/feasibility  study  (RI/FS) 
(40  CFR  Part  300)  has  been  conducted 
and  a  large  amount  of  data  are  available 
to  dtaracterize  conditions  at  the  site. 
DoD  believes  the  relative  priority  of  IRP 
sites  can  best  be  assessed  with  RI/FS 
data  in  hand.  This  announcement 
solicits  public  comment  on  DoD's 
planned  use  of  the  DPM  as  a  rational 
tool  to  aid  relative  prioritization  of  sites 
requiring  remedial  action. 
date:  Conunents  should  be  received  on 
or  before  February  16, 1988. 
ADDRESS:  Submit  comments  in  duplicate 
to:  Mr.  Cart  J.  Schafen  Jr.,  Deputy 
Assistant  Secretary  of  Defense 
(Environment).  206  N.  Washington  St.. 
Suite  100,  Alexandria,  VA  22314-252a 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Marcia  W.  Read.  Office  of  the 
Deputy  Assistant  Secretary  of  Defense 
(Environment),  206  N.  Washington,  St. 
Suite  100.  Alexandria.  VA  22314-2528. 
telephone  (202)  325-2211. 
SUPPLEMENTARY  INFORMATION:  The 

Defense  Priority  Model  (DPM)  will  be 
used  to  aid  in  the  relative  ranking  of 
sites  which  have  undergone  evaluation 
by  remedial  investigation/feasibility 
study  (RI/FS)  procedures.  The  DPM  will 
help  assure  that  those  sites  which  are  of 
most  environmental  significance  are 
addressed  within  the  funding  available 
from  the  Defense  Environmental 
Restoration  Account  for  remedial  action 
(RA).  The  DPM  and  some  of  the  factors 
contributing  to  DoD's  desire  to  adopt 
such  a  system  are  described  in  further 
detail  below. 

Discussion 

In  1976,  the  DoD  realized  that 
contamination  from  industrial  activities 
and  past  waste  disposal  practices 
existed  on  some  DoD  installations.  In 
order  to  determine  the  extent  of  this 
problem  and  to  mitigate  the  impacts  of 
this  contamination,  the  DoD  initiated  the 
Installation  Restoration  Program  (IRP). 
The  need  and  emphasis  for  this  self- 


initiated  program  was  reinforced  by  the 
passage  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1960 
(CERCLA)  and  the  President's 
subsequent  delegation  of  responsibility 
to  the  Secretary  of  Defense  for  response 
to  releases  from  DoD  controlled 
property  in  Executive  Order  12316. 
Response  to  Environmental  Damage. 
The  DoD  IR  program  provides  for 
evaluation  of  all  DoD  installations  to 
identify  contamination  and  to  remediate 
potential  threats  to  human  health  or  the 
environment  resulting  from  the 
contamination.  Because  of  the  large 
number  of  sites  DoD-wide  and  the 
various  stages  of  evaluation  and  design 
of  remedial  alternatives,  it  is  not 
technically  or  economically  feasible  to 
initiate  and  complete  remedial  actions 
at  all  sites  simultaneously.  The  DoD 
does,  however,  upon  discovery, 
immediately  initiate  response  actions  at 
sites  which  pose  an  imminent  and 
substantial  endangerment  to  public 
health  or  the  environment  DoD  policy  is 
to  remediate  those  sites  which  pose  the 
greatest  potential  for  damage  first  To 
assist  DoD  and  individual  military 
service  program  managers  in  assessing 
the  hazard  presented  by  sites  on  DoD 
property,  the  DoD  has  developed  the 
DPM.  Technical  personnel  in  the 
military  services  will  apply  the  DPM  to 
site  data  to  produce  a  score.  This  score, 
along  with  other  pertinent  information 
such  as  mission  impact  community 
concerns,  regulatory  considerations  and 
program  efficiencies  will  be  used  to 
determine  the  relative  priority  of  a 
remedial  action  project. 

Defense  Priority  Model 

DPM  scores  sites  based  on  three 
factors:  The  potential  for  contaminant 
transport  (pathway  sub-score),  the 
characteristics  and  concentration  of 
each  contaminant  (hazard  sub-score) 
and  the  presence  of  potential  receptors 
(receptor  sub-score).  Each  site  is 
presumed  to  have  four  pathway-receptor 
combinations — the  surface  water 
pathway  to  humans,  the  surface  water 
pathway  to  ecological  receptors,  the 
ground  water  pathway  to  humans,  and 
the  ground  water  pathway  to  ecological 
receptors.  The  score  for  each  pathway- 
receptor  combination  is  computed  by 
multiplying  the  appropriate  sub-scores 
for  the  pathway,  hazard,  and  receptor. 
The  overall  site  score  is  computed  as  a 
root-mean-square  (rms)  average  of  these 
pathway-receptor  combination  scores. 
By  using  an  rms  algorithm  instead  of  a 
weighted  average,  extra  weight  is  given 
to  pathway-receptor  combinations  willi 
unusually  high  scores.  Additionally, 
human  health  scores  are  weighted  five 


times  heavier  than  ecological  receptor 
scores  in  DPM  to  assure  high  scores  for 
sites  which  present  the  greatest  hazard 
to  humans.  Also,  if  data  for  a  site  are 
incomplete,  DPM  will  yield  "false  high" 
scores,  further  protecting  receptors. 

Pathway  Sub-scores 

The  pathway  sub-score  of  DPM  rates 
the  potential  for  contaminants  from  a 
waste  site  to  enter  surface  or  ground 
waters.  If  contaminants  from  a  site  have 
already  been  detected  in  surface  or 
ground  water,  a  maximum  score  of  100 
is  assigned  to  that  pathway.  If  no 
contamination  has  been  detected,  the 
potential  for  contaniinaficn  from  the  site 
is  calculated  for  both  the  surface  water 
pathway  and  for  the  ground  water 
pathway. 

The  surface  water  pathway  sub-score 
calculation  starts  as  a  weighted  sum  of 
patluvay  characteristics  based  on: 

1.  Distance  to  nearest  surface  water. 

2.  Net  precipitation. 

3.  Surface  erosion  potential. 

4.  Rainfall  intensity. 

5.  Surface  permeability. 
a.  Flooding  potential. 

It  is  multiplied  by  a  containment 
factor  since  containment  effectiveness  is 
an  important  modifier  of  the  potential 
for  contaminants  to  enter  water. 

The  ground  water  pathway  sub-score 
calculation  is  parallel  to  the  surface 
water  sub-score  calculation,  but 
different  characteristics  are  summed 
before  the  containment  factor  multiplier 
is  applied.  The  characteristics  are: 

1.  Depth  to  seasonal  high  ground 
water  from  the  waste  or  contaminated 
zone. 

2.  Permeability  of  the  unsaturated 
zone. 

3.  Potential  for  discrete  features  in  the 
unsaturated  zone  to  "short-circuit"  the 
pathway  to  the  water  table. 

4.  Infiltration  potential  based  on  net 
precipitation  and  physical  state  of  the 
waste. 

Contaminant  Hazard  Sub-scores 

Defense  Priority  Model  sub-scores  for 
human  health  hazards  and  ecdogical 
hazards  of  identified  contaminants  are 
quantified  on  the  basis  of  effects 
benchmarks.  The  DPM  relies  on  the 
Registrj'  of  Toxic  Effects  of  Chemical 
Substances  (RTECS)  to  estimate 
benchmarks  for  human  health  effects 
and  on  national  water  quality  criteria  to 
estimate  benchmarks  for  ecological 
effects.  For  regulated  chemicals, 
benchmarks  are  the  concentrations 
permitted  by  Environmental  Protection 
Agency,  the  National  Institute  for 
Occupational  Safety  and  Health  or  other 
federal  regulations.  In  scoring  a  site. 
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state  or  local  regulations  will  be  used,  if 
they  are  more  stringent.  For 
contaminants  without  regulatory 
standards,  the  benchmark  has  been 
estimated  based  on  a  relative  potency 
concept.  The  DPM  therefore  relates 
measured  concentrations*to  benchmark 
concentrations  in  order  to  identify  sites 
with  higher  concentrations  and  ensure 
they  receive  higher  scores. 

Four  separate  hazard  sub-scores  are 
calculated  for  human  health  and 
ecological  hazard  via  ground  water  and 
surface  water  the  sam«  procedures  are 
used  for  each  combination. 

For  a  site  with  measured  water 
contamination  health  hazard  scoring  is 
based  on  the  concept  of  Acceptable 
Daily  Intake  (ADI).  The  observed 
concentration  of  each  contaminant  is 
first  converted  to  a  daily  ingestion 
intake  (micrograms/day)  and  then 
divided  by  the  appropriate  benchmark 
(the  estimated  ADI).  These  quotients  are 
summed  over  all  contaminants  and 
normalized  to  produce  the  health  hazard 
sub-score. 

A  similar  approach  is  used  for 
ecological  hazard  scoring  for  a  site  with 
measured  water  contamination.  The 
benchmarks  for  ecological  effects  are 
designed  for  protection  of  fresh  water 
aquatic  Hfe  and  irrigation  of  crops.  The 
assumption  is  made  that  such  criteria 
also  protect  watered  livestock.  To  score 
a  site,  observed  concentrations  are 
divided  by  the  appropriate  benchmark 
concentrations.  These  quotients  are 
summed  over  all  contaminants  and 
normalized  to  produce  the  ecological 
hazard  sub-score. 

For  a  site  where  no  contamination  has 
been  detected  in  surface  or  ground 
water,  health  hazard  scores  are  assigned 
based  on  the  ADI's.  Bioaccumulation 
scores  are  assigned  based  on  the 
benchmark  for  toxicity  to  aquatic  and 
terrestrial  biota. 


Receptor  Sub-scores 

In  DPM,  a  receptor  sub-score  is 
calculated  for  each  of  the  four 
combinations  of  human  or  ecological 
receptors  as  influenced  by  contaminated 
surface  or  ground  water.  The  scoring 
system  is  designed  to  assure  that  the 
receptor  score  approximates  the  actual 
risk  posed  by  water  contaminated  at  a 
site.  Thus,  receptors  upstream  or 
upgradient  from  a  site  have  a  much 
smaller  influence  on  the  receptor  sub- 
score  than  do  receptors  located 
downstream  or  downgradient.  For 
ground  water,  downgradient  is  defined 
as  a  90  to  120  degree  arc  containing  at 
its  center  the  best  estimate  of  the  ground 
water  flow  direction  as  determined  from 
available  field  data.  Likewise, 


populations  or  receptors  closer  to  the 
site  affect  the  score  more  than 
populations  or  receptors  further  away 
because  of  the  increased  probability  of 
contact  with  contaminated  water. 

The  receptor  sub-score  for  human 
health  influenced  by  surface  water  is 
calculated  as  a  weighted  sum  of  the 
following  factors: 

1.  Population  that  obtains  drinking 
water  from  potentially  affected  surface 
water  bodies. 

2.  Water  use  of  nearest  surface  water 
bodies. 

3.  Population  within  1000  feet  (305  m) 
of  the  site. 

4.  Distance  to  nearest  installation 
boundary. 

5.  Land  use  or  zoning  within  1  mile 
(1.6  km]  of  the  site. 

The  receptor  sub-score  for  ecological 
effects  resulting  from  surface  water  is 
calculated  as  a  weighted  sum  of  the 
following  factors: 

1.  Importance/sensitivity  of  biota  and 
habitats  in  potentially  affected  surface 
water  bodies  nearest  the  site. 

2.  "Critical  Environments"  within  1 
mile  (1.6  km)  of  the  site. 

The  receptor  sub-score  for  human 
health  influenced  by  ground  water  is 
calculated  as  a  weighted  sum  of  the 
following  factors: 

1.  Estimated  mean  ground  water 
travel  time  from  current  waste  location 
to  nearest  downgradient  water  supply 
wells. 

2.  Estimated  mean  ground  water 
travel  time  from  current  waste  location 
to  any  downgradient  surface  water  body 
that  supplies  water  for  domestic  use  or 
for  food  chain  agriculture. 

3.  Ground  water  use  of  the  uppermost 
aquifer. 

4.  Population  potentially  at  risk  from 
ground  water  contamination. 

5.  Population  within  1000  feet  (305  m) 
of  the  site. 

6.  Distance  to  nearest  installation 
boundary. 

The  receptor  sub-score  for  ecological 
effects  resulting  from  ground  water  is 
calculated  as  a  weighted  sum  of  the 
following  factors: 

1.  Estimated  mean  ground  water 
travel  time  from  current  waste  location 
to  any  down  gradient  habitat  or  natural 
area. 

2.  Importance/sensitivity  of 
downgradient  biota/habitats  that  are 
confirmed  or  suspected  ground  water 
discharge  points. 


3.  "Critical  Environments"  within  1 
mile  (1.6  km)  of  the  site. 
Linda  M.  Byntim. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
November  13, 1967. 

|FR  Doc.  87-28623  Filed  11-17-87:  8:45  am) 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  pubic  hearing  on  Tuesday, 
November  24, 1987  beginning  at  1:30  p.m. 
in  the  Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey.  The 
hearing  will  be  part  of  the  Commission's 
regular  business  meeting  which  is  open 
to  the  pubHc. 

An  informal  pre-meeting  conference 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  about 
11:30  a.m.  at  the  same  location. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  11  and/or  Section  3.8  of  the 
Compact 

1.  Holdover  Project:  Pfizer  Pigments, 
Inc.  D-86-23.  An  application  to  permit 
an  existing  discharge  to  contain  up  to 
10.000  milligrams  per  liter  (mg/l) 
(monthly  average)  of  total  dissolved 
solids  (TDS).  Existing  docket  approval 
(D-71-170)  indicates  the  discharge 
would  contain  1,000  mg/l  of  TDS.  The 
discharge  of  up  to  0.95  million  gallons 
per  day  (mgd)  containing  an  average  of 
10,000  mg/l  of  TDS  would  cause  an 
increase  of  more  than  33  percent  in  the 
receiving  stream,  Bushkill  Creek,  during 
periods  of  low  flow  and  therefore  the 
applicant  has  requested  a  waiver  of  that 
regulation.  The  applicant's  wastewater 
treatment  plant  is  located  in  the  City  of 
Easton,  Northhampton  County, 
Pennsylvania.  The  treatment  plant 
effluent  is  discharged  to  Bushkill  Creek 
at  River  Mile  184.1-2.55.  Pfizer  Pigments, 
Inc.  has  submitted  an  "Analysis  of 
Alternatives"  and  an  environmental 
impact  study  as  the  basis  for  the 
application.  No  increase  in  the  approved 
0.95  mgd  discharge  volume  is  requested. 
This  hearing  continues  that  of  October 
28, 1987. 

2.  Township  of  Buckingham  D-86-65 
CP.  An  application  to  construct  sewage 
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treatment  facilities  adjacent  to  Mill 
Creek  off  Durban  Road  in  the  Township 
of  Buckingham,  Bucks  County, 
Pennsylvania.  In  addition  to  serving  a 
portion  of  Buckingham  Township,  the 
proposed  project  is  designed  to  serve  a 
portion  of  Solebury  Township  and  local 
septage  haulers.  Secondary  treatment 
via  a  sequencing  batch  reactor  process 
will  be  followed  by  spray  irrigation  over 
42  acres  leased  from  a  commercial 
nursery  stock.  The  proposed  plant  is 
designed  to  process  an  annual  average 
flow  of  0.236  mgd.  During  off-season 
months  the  treated  wastewater  will  be 
discharged  to  Mill  Creek. 

3.  Darlington  Woods  Associates 
(Realty  Engineering  Developers,  Inc.) 
D-87-36.  An  application  to  construct  a 
0.15  mgd  sewage  treatment  plant  to 
serve  a  proposed  housing  development 
just  north  of  Baltimore  Pike  in  Chester 
Heights  Borough,  Delaware  County. 
Pennsylvania.  The  proposed  plant  is 
designed  to  provide  secondary 
treatment  of  domestic  wastewater 
through  the  year  2007.  The  382-unit 
Darlington  Woods  residential 
development  will  be  served  by  two  0.075 
mgd  package  sewage  treatment  units 
operating  in  parallel.  Treatment  plant 
effluent  will  be  discharged  to  Chester 
Creek  through  an  8-inch  diameter,  P.V.C. 
outfall  line. 

4.  Philadelphia  Electric  Company  D- 
87-63.  An  overhead  cable  crossing  to 
transmit  500  kV  electric  service  across 
Skippack  Creek  in  Skippack  Township, 
Montgomery  County,  Pennsylvania.  The 
proposed  towers  will  be  spaced  about 
700  feet  apart  immediately  north  of  the 
applicant's  existing  500  kV  crossing  of 
Skippack  Creek.  The  project  site  is 
located  in  an  area  that  has  been 
included  in  the  Comprehensive  Plan  as 
part  of  the  Evansburg  Reservoir  and 
Recreation  Project. 

5.  Fleetwood  Borough  D-87-76  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  4.74  million  gallons  (mg)/30  days  of 
water  to  the  applicant's  distribution 
system  from  new  Well  No.  9,  and  to 
increase  the  existing  withdrawal  limit 
from  all  wells  from  11.4  to  13.5  mg/30 
days.  The  project  is  located  in 
Fleetwood  Borough,  Berks,  County, 
Pennsylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  David  B.  Everett 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 


are  requested  to  register  with  the 

Secretary  prior  to  the  hearing. 

Susan  M.  Weisman. 

Secretary. 

November  9, 1987. 

(PR  Doc.  87-26530  Filed  11-17-87;  8:45  am] 

MLLUM  CODE  SaaO-OI-M 

DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director.  Information 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  18, 1987. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer,  Department  of 
Education,  Office  of  Management  and 
Budget,  726  Jackson  Place.  NW..  Room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster.  Department  of 
Education,  400  Maryland  Avenue  SW., 
Room  5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
Margaret  B.  Webster.  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  title:  (3)  agency  form 


number  (if  any);  (4)  frequency  of 
collection;  (5)  the  affected  public:  (6) 
reporting  burden;  and/or  (7) 
recordkeeping  burden;  and  (8)  abstract 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  November  12, 1987. 
Carlos  U.  Rice, 
Director  for  Information  Technology  Services. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision 

Title:  Application  to  Participate  in  the 

State  Student  Incentive  Grant 

Program 
Agency  Form  Number  ED  1288 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden: 

Responses:  57 

Burden  Hours:  171 
Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  The  State  Student  Incentive 
Grant  Program  uses  matching  Federal/ 
State  funds  to  provide  a  nationwide 
system  of  grants  to  help  qualiHed 
college  students.  This  application  form 
is  used  to  obtain,  from  State  agencies, 
information  the  Department  of 
Education  needs  to  obligate  program 
funds  and  for  program  management. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Extension 

Title:  Application  for  Basic  Grants 

Under  Library  Services  for  Indian 

Tribes  Program 
Agency  Form  Number:  G50-3p 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden: 

Responses:  200 
Burden  Hours:  400 
Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  form  will  be  used  by 
Indian  Tribes  and  Hawaiian  Natives  to 
apply  for  Basic  grants  under  the  Library 
Services  for  Indian  Tribes  Program.  The 
Department  will  use  this  information  to 
make  grant  awards. 

(FR  Doc.  87-26531  Filed  11-17-87:  8:45  am| 
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(CFDA  No.  M.1160) 

I 
inviuiKHi  oi  Appecmon*  iiir  nvw 
Awards  Under  ttie  Comprehensive 
iTOBram  rinai  Tear  unaananamNi 
wompeiiuon  MNWuciea  oy  me  rtaia 
■or  vie  Hnproveineni  oi  i*osiaeconairy 
Education  for  Fiscai  Ysar  1988 


Purpose:  Provides  grants  to 
institutions  of  postsecondary  education 
and  other  public  and  private  institutions 
and  agencies  to  improve  postsecondary 
education  by  supporting  the  efforts  of 
current  grantees  to  disseminate  project 
ideas  and  results.  Applications  under 
the  Final  Year  Dissemination 
Competitions  are  limited  to  grantees  of 
FIPSE  whose  projects  are  in  their  final 
year  of  funding,  except  that  a  recipient 
of  a  single-year  grant  may  apply  for 
assistance  under  this  competition  within 
one  year  following  the  termination  of  his 
or  her  project.  | 

Deadline  for  Transmittal  of        | 
Applications:  January  22, 1986. 

Applications  Available:  November  19, 
1987. 

Available  Funds:  $100,(XX). 

Estimated  Size  of  Awards:  $8,000 
maximum. 

Project  Period:  Not  to  exceed  12 
months. 

Applicable  Regulations:  (a)  The 
regulations  governing  the  Fund  for  the 
Improvement  of  Postsecondary 
Education,  34  CFR  Part  630;  and  (b)  the 
Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74.  75,  77,  and  78  with  the 
exceptions  noted  in  34  CFR  630.4(b). 

For  Applications  or  Information 
Contact:  Diana  Hayman,  400  Maryland 
Avenue,  SW..  (Room  3100,  ROB-3). 
Washington,  DC  20202.  Telephone 
number  (202)  245-8091  or  245-8100. 

Program  Authority:  20  U.S.C.  1135. 

Date:  November  6. 1987.  I 

C  Ronald  Kimberling,  | 

Assistant  Secretory  for  Postsecondary 
Education. 

|FR  Doc.  87-26605  Filed  11-17-87;  8:45  am) 
■NXIN6  CODE  400C.01-M 


[CR>ANo.84.116G) 

Invitation  of  Applications  for  New 
Awards  Under  the  Lectures  Program 
of  tite  Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE)  for 
Fiscai  Year  1988  I 

Purpobc.:  Provides  grants  to  or  enters 
into  cooperative  agreements  with 
institutions  of  postsecondary  education 
and  other  public  and  private  institutions 
and  agencies  to  improve  postsecondary 
education  and  educational  opportimities 
through  the  development  and 


presentation  of  lectures  on  key  issues  in 
postsecondary  education  at  conferences 
and  educational  institutions. 

Deadline  for  Transmittal  of 
Applications:  January  26, 198i3. 

Applications  available:  December  8, 
1987. 

Available  Funds:  $30,000. 

Estimated  Size  of  Awards:  $5,000. 

Estimated  Number  of  Awards:  6. 

Project  Period:  12  months. 

Program  Priorities:  Under  34  CFR 
75.105(c)(1),  "Aimual  priorities,"  the 
Secretary  invites  applicants  to  submit 
proposals  that  address  the  issues  listed 
below.  However,  proposals  that  address 
other  significant  issues  in  postsecondary 
education  are  also  eligible  for  support. 
Proposals  are  solicited  that  address  the 
following  issues: 

(1)  What  has  been  the  social  and 
economic  impact  of  the  dramatic 
increase  since  1960  in  the  proportion  of 
American  young  people  attending 
college,  and  what  has  been  the  impact 
on  the  nature  and  quahty  of  college 
education  itself? 

(2)  How  can  postsecondary  education 
best  respond  to  changes  in  the  country's 
racial  and  ethnic  composition?  What 
can  we  leam  from  earlier  educational 
responses  to  previous  demographic 
shifts.? 

(3)  What  are  the  most  important 
changes  in  colleges'  curricular  offerings 
and  students'  curricular  choices  during 
the  past  decade?  Are  there  significant 
similarities  in  the  way  the  particular 
disciplines  have  evolved  during  this 
period? 

Applicable  Regulations:  (a)  The 
priority  for  the  FIPSE  Lectures  Program 
published  as  a  final  priority  in  the 
Federal  Register  October  21. 1987  at  52 
FR  39268  and  (b)  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR  Parts 
74,  75,  77.  and  78  with  the  exceptions 
noted  in  34  CFR  630.4(b),  and  (c)  the 
Fund  for  the  Improvement  of 
Postsecondary  Education  program 
regulations,  34  CFR  Part  630. 

For  Applications  or  Information 
Contact:  Brian  Lekander.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  (Room  3100,  ROB-3). 
Washington,  DC  20202.  Telephone  (202) 
245-8091. 

Program  Authority:  20  U.S.C.  1135a-3 

Dated:  November  12, 1987. 
C.  Ronald  Kimbeiiing, 

Assistant  Secretary  for  Postsecondary 

Education. 

|FR  Dec  87-20606  Filed  11-17-87;  8:45  am) 

BILLING  CODE  4000-0 1-M 


DEPARTMENT  OF  ENEROY 

Determination  To  Eatabasfi;  Advisory 
Committoe  on  Nudear  FadOty  Safety 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463),  I  hereby 
certify  that  establishment  of  the 
Advisory  Committee  on  Nuclear  Facility 
Safety  (ACNFS)  is  necessary  and  in  the 
public  interest  in  connection  writh  the 
performance  of  duties  imposed  on  the 
Department  of  Energy  (DOE)  by  law. 
This  determination  follows  consultation 
with  the  Committee  Management 
Secretariat  of  the  General  Services 
Administration,  pursuant  to  41  CFR 
Subpart  101-6.10. 

The  purpose  of  ACNFS  is  to  provide 
the  Secretary  of  Energy  with  technical 
information,  advice,  and 
recommendations  concerning  DOE'S 
nuclear  facility  safety. 

Further  information  regarding  tiiis 
Advisory  Committee  may  be  obtained  from 
Gloria  Decker  (202-586-8990). 

Issued  in  Washington,  DC  on  November  12, 
1987. 

CharlM  R.  TMtney, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  87-26549  Filed  11-17-87;  8:45  am] 

BIUJNO  CODE  S4$»4l1-« 


Economic  Regulatory  Administration 
[Docket  No.  OFU-060] 

Acceptance  of  Application  for 
Rescission  of  a  Prohibition  Order 
Submitted  by  Alabama  Electric 
Cooperative,  Inc.  for  Certain 
Prohibition  Order  Issued  Pursuant  to 
the  Energy  Supply  and  Environmental 
Coordination  Act  of  1974 

agency:  Economic  Regulatory 
Administration,  DOE. 

ACnoN:  Notice  of  acceptance. 


SUMMUflv:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  '  hereby  gives  notice 
that  acting  under  the  authority  granted 
to  it  in  section  2(f)  of  the  Energy  Supply 
and  Environmental  Coordination  Act  of 
1964  (ESECA).  as  amended  by  (15  U.S.C 
792(0  and  implemented  by  10  CFR 
303.130(b)),  it  has  accepted  and  is 
considering  a  request  by  the  Alabama 
Electric  Cooperative,  Inc.  (Cooperative) 
to  rescind  the  Prohibition  Order  issued 


■  Effective  October  1. 1977.  the  responsibility  for 
impleinenling  ESECA  was  transferred  by  Executive 
Order  No.  12009  from  the  Kederal  Energy 
Administration  (FEA)  lo  the  Department  of  Energy 
pur<iuant  to  the  Department  of  Energy  Organization 
Act  (42  U.S.C.  7101  et  seq.). 
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on  June  30, 1975,  to  the  following 
powerplant: 
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ERA  is  taking  this  action  in 
accordance  with  the  provisions  of  10 
CFR  Part  303,  Subpart  j  ("Modification 
on  Rescission  of  Iht)hibition  Orders  and 
Construction  Orders")  of  the  ESECA 
regulations.  Detailed  information  for  the 
proceeding  is  provided  in  the 
SUPPLfMENTARV  INFORMATION  section 
below. 

The  public  Tile  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  and  other 
documents  and  supporting  materials  on 
this  proceeding  is  available  upon 
request  from  DOE,  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue,  SW.,  Room  lE- 
190,  Washington,  DC  10585,  Monday 
through  Friday,  9:00  a.m.  to  4:00  p.m. 
DATES:  Comments  on  DOE's  intention  to 
consider  the  requested  rescission  of  the 
above  listed  Prohibition  Order  is  invited. 
Written  comments  are  due  on  or  before 
January  4, 1988.  A  request  for  public 
hearing  must  also  be  made  within  this 
45-day  public  comment  period.  In 
making  its  decision  regarding  the 
requested  recission  action,  DOE  will 
consider  all  relevant  information 
submitted  or  otherwise  available  to  it. 

Any  information  considered  to  be 
confidential  by  the  person  furnishing  it 
must  be  so  identified  at  the  time  of 
submission  in  accordance  with  10  CFR 
303.9(f).  DOE  reserves  the  right  to 
determine  the  confidential  status  of  the 
information  and  to  treat  it  in  accordance 
with  that  determination. 
ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  should  be  submitted  to  the 
Department  of  Energy,  Economic 
Regulatory  Administration.  Office  of 
Fuels  Programs  Case  Control  Unit,  Room 
GA-093. 1000  Independence  Avenue, 
SW..  Washington.  DC  20585. 

Docket  No.  OFU  060  should  be  printed 
on  the  outside  of  the  envelope  and  the 
document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT 
John  Boyd,  Office  of  Fuels  Programs, 

Economic  Regulatory  Administration, 

1000  Independence  Avenue,  SW., 

Room  GA-093,  Washington.  DC  20585. 

Telephone  (202)  586-4523 
Steven  E.  Ferguson.  Esq.,  Office  of 

General  Counsel,  Department  of 

Energy.  1000  Independence  Avenue. 


SW..  Room  GA-113.  Washington.  DC 
20585.  Telephone  (202)  586-6947 

SUPPLEMENTARY  INFORMATION:  The 

Prohibition  Order  to  McWilliams 
Generation  Station  Unit  3  was  made 
effective  by  the  issuance  of  a  Notice  of 
Effectiveness  (NOE)  on  October  16. 
1978.  with  the  actual  prohibition  on 
burning  natural  gas  to  commence 
January  31. 1984.  The  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA) 
amended  section  2(f)2  of  ESECA  by 
removing  the  time  limits  on  DOE's 
authority  to  issue  prohibition  Orders.  By 
letter  dated  December  21. 1978.  DOE 
issued  an  amended  NOE.  which 
eliminated  the  Prohibition  Order's 
termination  date  of  December  31. 1984. 
This  extended  the  prohiition  against 
burning  natural  gas  as  the  primary 
energy  source  of  McWilliams  Unit  3 
indefinitely. 

On  March  24. 1987,  the  Cooperative 
submitted  an  application  for  Rescission 
of  Prohibition  Orders  to  ERA  regarding 
the  above  enumerated  generating 
station  unit  The  Cooperative  maintains 
that  it  would  be  advantageous  to  be  able 
to  use  natural  gas  as  a  primary  energy 
source  in  McWilliams  generating  station 
Unit  3.  The  Cooperative's  total  installed 
generation  capacity  as  of  December  31. 
1986  was  573  megawatts,  of  which  556 
megawatts  used  coal  as  the  primary 
energey  source.  In  1986,  coal  was  used 
to  generate  approximately  99  percent  of 
the  Cooperative's  members'  energy 
requirements.  Having  natural  gas 
available  as  the  primary  energy  source 
for  Unit  3  would  give  the  Cooperative 
greater  operational  flexibility.  The  unit 
could  be  operated  more  efficiently  as  a 
peaking  unit  burning  natural  gas  than 
burning  coal.  Placed  in  service  in  1959 
McWilliams  Unit  3  has  the  capability  to 
burn  both  coal  and  natural  gas. 
separately  or  together  to  generate 
power.  Using  natural  gas  as  its  primary 
energy  source  the  units  maximum 
generating  capability  is  24  megawatts. 

The  Cooperative  believes  that  the  use 
of  natural  gas  in  Unit  3  is  both  practical 
and  feasible.  The  Cooperative  maintains 
that  its  supplier,  Southeast  Alabama 
Gas  District,  generally  has  natural  gas 
available  for  use  by  the  Cooperative  as 
a  boiler  fuel. 

Issued  in  Washington.  DC.  on  November  6, 
1987. 

RolMsrt  L  Davies. 

Director.  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

|FR  Doc.  87-26550  Filed  11-17-87;  8:45  am) 

SILUNG  CODE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

|EU7-64,etaL) 

Freddie  A.  Fix,  et  al.;  Hydroelectric 
Applications  Filed  with  ttie 
Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  application:  Declaration 
of  Intention. 

b.  Project  no:  EL87-64. 

c  Date  filed:  September  1. 1987. 

d.  Applicant:  Freddie  A.  Fix. 

e.  Name  of  project-  Falling  Springs 
Hydroelectric  Project. 

f.  Location:  On  Falling  Springs  Creek. 
Alleghany  County.  VA. 

g.  Filed  pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act  16  U.S.C.  817(b). 

h.  Applicant  contact-  Freddie  A.  Fix, 
Rte.  2.  Box  270.  Hot  Springs.  VA  24445 
(703)  962-4108. 

i.  FERC  contact:  Diane  M.  Scire.  (202) 
376-9758. 

j.  Comment  date:  December  23, 1987. 

k.  Description  of  Project-  The  project 
would  consist  of:  (1)  A  proposed  16-foot- 
wide.  16-foot-long.  and  4-foot-deep 
concrete  catch  basin:  (2)  a  new  5.500- 
foot  20-inch  penstock;  (3)  a  rebuilt 
power  plemt;  (4)  proposed  access  roads; 
and  (5)  appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project;  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design  or 
operation. 

I.  Purpose  of  project:  Power  not  used 
by  the  applicant  will  be  sold  to  the 
Virginia  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

2  a.  Type  of  application:  Amendment 
of  License. 

b.  Project  no.:  4113-005. 
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c.  Date  filed  October  31. 1986. 

d.  Applicant:  Long  Lake  Energy 
Corporation,  Oswego  Corporation,  and 
Prudential  Interfunding  Corporation. 

e.  Name  of  project:  Phoenix  Project. 

f.  Location:  On  the  Oswego  River  in 
Oswego  and  Onondaga  Counties.  New 
York. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16.  U.S.C.  791(a)-825{r). 

h.  Contact  person:  Mr.  Donald  Hamer, 
Long  Lake  Energy  Corporation.  420 
Lexington  Ave,  Suite  440.  New  York. 
New  York  10170  (212)  986-0440. 

i.  FERC  contact-  Robert  Bell  on  (202) 
376-5706. 

j.  Comment  date:  December  21, 1987. 

k.  Description  of  Project:  The  project 
as  licensed  consist  of:  (1)  The  existing 
Oswego  River  Lock  and  Dam  No.  1.  The 
dam  is  of  concrete  construction  11  feet 
high  and  521  feet  long;  (2)  the  existing 
reservoir  with  an  approximate  surface 
area  of  1,109  acres  at  a  normal  surface 
elevation  of  362  feet  msl  with  a  gross 
storage  capacity  of  136,362  acre-feet;  (3) 
the  existing  control  gates:  (4)  the 
existing  power  canal,  120  feet  long;  (5)  a 
new  powerhouse  having  two  generating 
units  with  a  capacity  of  3,882  kW;  (6)  a 
new  switchyard;  (7)  a  new  34.5-kV  , 
transmission  line  900  feet  long,  that ' 
would  tie  into  the  Niagara  Mohawk 
Power  Corporation  system;  and  (8) 
appurtenant  facilities.  The  licensee  | 
proposes  to  amend  its  license  by:  (1] 
building  an  85-foot-long  power  canal;  (2) 
a  powerhouse  with  one  generating  unit 
having  an  installed  capacity  of  2,700- 
kW;  (3)  a  2,150-foot-long  34.5-kV 
transmission  line;  and  (4)  appurtenant 
facilities.  The  project  as  licensed  was  to 
build  on  the  North  Bank  of  the  Oswego 
River  and  the  proposed  amended 
facilities  are  being  built  on  the  South 
Bank.  The  licensee  estimates  the 
average  annual  generation  would  be 
reduced  to  15,000  MWh  from  24,500 
MWh. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C 
andDl. 

3  a.  Type  of  application:  Minor 
License. 

b.  Project  no.:  8158-002. 

c.  Date  filed:  March  27, 1987. 

d.  Applicant-  Littlefield  Hydro 
Company. 

e.  Name  of  Project  LittleReld 
Hydroelectric  Development. 

f.  Location:  On  the  Little 
Androscoggin  River  in  Androscoggin 
County,  Maine. 

g.  Filed  pursuant  to:  Federal;  Power 
Act.  16  U.S.C.  791  (a}-825(r). 

h.  Applicant  contact  Little  Hydrd 
Company,  c/o  Consolidated  Hydro.  Inc.. 
Two  Greenwich  Plaza.  Greenwich.  CT 


06830.  Attii:  Jason  D.  lames  (203)  661- 
4203. 

i.  FERC  contact  Tom  Murphy  (202) 
376-9829. 

j.  Comment  date:  January  11, 1988. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  1) 
The  rehabilitation  of  the  breached  24- 
foot-high,  including  3.0  feet  of 
flashboards,  403-foot-long  stone 
masonry  and  concrete  dam  with  earth 
dikes;  2)  a  proposed  reservoir  with  a 
surface  area  of  101  acres  and  a  gross 
storage  capacity  of  750  acre-feet;  3)  a 
proposed  60-foot-long  by  35-foot-wide 
powerhouse  housing  a  turbine  generator 
unit  with  a  capacity  of  1,350  kW;  and  4) 
a  proposed  900-foot-long  transmission 
line  connecting  to  an  existing  Central 
Maine  Power  system.  The  applicant 
estimates  with  the  total  rated  capacity 
of  1,350  kW  an  average  annual  energy 
generation  of  5,062,000  kWh.  The  dam  is 
owned  by  the  applicant. 

I  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C.  and  Dl. 

4  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  no.:  9690-000. 

c.  Date  filed:  December  18, 1985. 

d.  Applicant  Orange  and  Rockland  - 
Utilities.  Inc. 

e.  Name  of  project  Rio  Project. 

f.  Location:  On  the  Mongaup  River  in 
Sullivan  and  Orange  Coimties.  New 
York. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contacts:  Mt.  Frank  E. 
Fischer,  Engineering  and  Production, 
Orange  and  Rockland  Utilities.  Inc.,  One 
Blue  Hill  Plaza,  Pearl  River,  NY  10965 
(914)  352-6000.  Mr.  G.  S.  P.  Bergen,  Mr. 
Thomas  E.  Mark.  LeBoeuf,  Lamb,  Lieby. 
&  MacRae,  520  Madison  Avenue,  New 
York.  NY  10022  (212)  715-8372. 

8i.  FERC  contact  Steven  H.  Rossi 
(202)  376-9819. 

j.  Coment  date:  December  23. 1987. 

k.  Competing  application:  Project  No. 
9754-000.  Date  filed:  December  30. 1985. 

1.  Description  of  project  The  existing 
project  consists  of:  (1)  A  concrete 
gravity  dam  100  feet  high  and  465  feet 
long,  including  264  feet  of  overflow 
spillway  section  with  5-foot-high 
flashboards;  (2)  two  earth  embankment 
sections,  460  feet  long  at  the  eastern 
abutment  and  540  feet  long  at  the 
western  abutment;  (3)  a  concrete  intake 
structure  with  trashracks  and  a  steel 
intake  gate  13.5  feet  high  and  11.25  feet 
wide;  (4)  a  concrete  and  brick 
powerhouse  80  feet  long  and  30  feet 
wide  equipped  with  two  vertical-shaft 
Francis  turbine-generator  sets  of  5,000 
kW  each;  (5)  a  surge  tank  of  wood  stave 


and  steel  35  feet  in  diameter,  located 
upstream  of  the  main  powerhouse;  (8)  a 
tailrace  225  feet  long  and  45  feet  wide 
with  a  concrete  weir  at  the  outlet;  (7) 
6,200  feet  of  4-kV  tansmission  line;  and 
(8)  appurtenant  facihties.  The  average 
annual  generation  is  32,900,000  kWh. 
The  existing  project  and  dam  are  owned 
by  Orange  and  Rockland  Utilities,  Inc.. 
Pearl  River.  New  York. 

m.  Purpose  of  project  Project  power  is 
sold  to  the  customers  of  Orange  and 
Rockland  Utilities.  Inc. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8.  AlO. 
B,  C.  and  D2. 

5  a.  Type  of  applicaton:  Preliminary 
Permit. 

b.  Project  no:  10189-000. 

c.  Date  filed:  November  17. 1986. 

d.  Applicant  Mahoning  Creek  Hydro 
Partners. 

e.  Name  of  project:  Mahoning  Creek. 

f.  Location:  On  Mahoning  Creek  near 
Kittanning.  Armstrong,  County, 
Pennsylvania. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  person:  Mr.  Douglas  A. 
Spaulding.  Warzyn  Engineering  Inc.,  715 
Florida  Ave..  South-Suite  306. 
Minneapolis.  MN  55426  (612)  593-5650. 

i.  FERC  contact:  Michael  Dees  (202) 
376-9830. 

j.  Comment  date:  January  13. 1988. 

k.  Description  of  project  The 
proposed  project  would  utilize  the 
existing  Corps  of  Engineers'  Mahoning 
Creek  Dam  and  reservoir  and  would 
consist  of:  (1)  A  proposed  penstock  10 
feet  in  diameter  and  120  feet  long:  (2)  a 
proposed  concrete  powerhouse  40  feet 
by  40  feet  containing  a  4.500-kW 
hydropower  unit;  (3)  a  proposed  tailrace; 
(4)  a  proposed  34.5-kV  transmission  line 
one  mile  long;  and  (5)  appurtenant 
facilities.  The  applicant  estimates  that 
the  average  annual  energy  out  put 
would  be  14.6  GWh.  that  the  cost  of  the 
studies  to  be  performed  under  the  permit 
would  be  $200,000.  and  proposes  to  sell 
the  energy  to  West  Penn  Power. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  Aia  B.  C.  D2. 

6  a.  Type  of  application:  Preliminary 
Permit 

b.  Project  no.:  10467-000. 

c.  Date  filed:  June  2. 1987. 

d.  Applicant:  Gentry  Resources 
Corporation. 

e.  Name  of  project:  Lake  Pleasant 
Pumped  Storage. 

f.  Location:  On  the  Aqua  Fria  River  in 
Maricopa  County  Arizona:  T6N,  RlW; 
T8N.  RIE;  T7N,  RlE:  G&SRB&M. 


g.  Filed  pursuant  Ux  Federal  Power 
Act.  16  U.S.C  791(a)-825(r). 

h.  Applicant  contact  Darold  E. 
Proctor.  President.  Gentry  Resources 
Corporation.  11920  E.  Maple,  Aurora. 
CO  80012  (303)  350-5262. 

i.  FERC  contact-  Jesse  W.  Short  (202) 
376-9818. 

j.  Comment  dale:  January  4. 1988. 

k.  Description  of  project:  The 
proposed  Lake  Pleasant  Pumped  Storage 
Project  would  utilize  the  Bureau  of 
Reclamation's  New  Waddell  Dam  and 
Lake  Pleasant  Reservoir  and  would 
consist  of:  (1)  A  new  upper  reservoir 
formed  by  2  new  dams.  300  and  280  feet 
high  each,  and  a  dike;  (2)  2  power 
tunnels  25.5  feet  diameter  and  about 
3,000  feet  long;  (3)  a  new  powerhouse 
with  a  total  installed  capacity  of  800 
MW  beside  Lake  Pleasant  Reservoir  (4) 
a  230-kv  and  about  10-mile-long 
transmission  line;  and  (5)  appurtenant 
facilities.  The  applicant  estimates  an 
average  annual  generation  of  9,600 
MWh.  Applicant  estimates  the  cost  of 
the  studies  under  the  permit  would  be 
$950,00a 

L  Project  energy  would  be  sold  to  the 
Arizona  Public  Service  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A.7, 
A9,  AlO.  B,  C  and  D2. 

7  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  no:  10465-000. 

c.  Date  filed:  September  1, 1987. 

d.  Applicant:  Snake  River 
Hydroelectric  Corporation. 

e.  Name  of  project  Dike  Hydroelectric 
Project 

f.  Location:  Occupies  in  part,  lands 
administered  by  the  Bureau  of  Land 
Management  on  the  Snake  River,  near 
the  town  of  Glenns  Ferry,  in  Elmore 
County,  Idaho. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contact  Mr.  Bart  M. 
O'Keeffe.  P.O.  Box  60565,  Sacramento. 
CA  95860  (916)  971-3717. 

i.  FERC  contact  Thomas  Dean.  (202) 
376-9275. 

j.  Comment  date:  December  23, 1987. 

k.  Competing  application:  Project  No. 
10469-000,  Date  Filed:  September  4. 
1987. 

1.  Description  of  project  The  proposed 
project  would  consist  of:  (1)  A  500-foot- 
long.  123-foot-4iigh  roller  compacted 
concrete  dam;  (2)  a  560-acre  reservoir 
with  a  storage  capacity  of  19,000  acre- 
feet  and  a  water  surface  elevation  of 
2.585  feet  msl;  (3)  a  powerhouse 
adjacent  to  the  dam  containing  two 
generating  units  with  a  total  installed 
capacity  of  66  MW  operating  at  67  feet 
of  hydraulic  head;  and  (4)  a  3.200-foot- 
long.  138-kV  transmission  line. 


The  applicant  estimates  the  average 
annual  energy  production  to  be  400 
GWh.  The  approximate  cost  of  the 
studies  under  the  permit  would  be 

$8oaooa 

m.  Purpose  of  project  The  applicant 
intends  to  sell  the  power  generated  at 
the  proposed  facilities. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B.  C.  and  D2. 

8  a.  Type  of  application:  Preliminary 
Permit 

b.  Inject  no:  10475-000. 

c.  Date  filed:  September  17. 1987. 

d.  Applicant  L  Maurice  Baker. 

e.  Name  of  project  Whiskey  Creek 
Project 

f.  Location:  In  Mount  Hood  National 
Forest  on  the  North  Fork  Clackamas 
River,  in  Clackamas  County.  Oregon. 
Townships  4S  and  Range  5E. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  contact  L.  Maurice 
Baker.  804  Spaulding  Bldg..  319  SW 
Washington.  Portland,  OR  97204. 

i.  FERC  contact-  Thomas  Dean  (202) 
376-9275. 

j.  Comment  date:  January  13. 1986. 

k.  Description  of  Project:  The 
Proposed  project  would  consist  of:  (1)  A 
10-foot-high  diversion  structure  at 
elevation  1.920  feel  msl;  (2)  a  23,000- 
foot-4ong,  66-inch-diameter  low 
pressure  conduit  leading  to;  (3)  a  20 
acre-foot  forebay  at  elevation  1.900  feet 
msl;  (4)  a  4.000-foot-long,  48-inch- 
diameter  penstock  leading  to;  (5)  a 
powerhouse  containing  a  single 
generating  unit  with  a  capacity  of  8,300 
kW;  and  (6)  a  115-kV  transmission  line. 

The  applicant  estimates  the  average 
annual  energy  production  to  be  45,000 
MWh.  The  approximate  cost  of  the 
studies  under  the  permit  would  be 
$100,000. 

1.  Purpose  of  project  Applicant 
intends  to  sell  the  power  generated  at 
the  proposed  facility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO.  B.  C.  and  D2. 

9a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  no.:  10481-000. 

c.  Date  filed  December  18. 1985. 

d.  Applicant:  Orange  and  Rockland 
Utilities.  Inc. 

e.  Name  of  project  Mongaup  Project. 

f.  Location:  On  the  Mongaup  River  in 
Sullivan  and  Orange  Counties,  New 
York. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  contacts:  Mr.  Frank  E. 
Pischer,  Engineering  and  Production, 
Orange  and  Rockland  Utilities.  Inc..  One 


Blue  Hill  Plaza.  Peari  River,  NY  10965. 
(914)  352-8000.  Mr.  G.  S.  P.  Bergen,  Mr. 
Thomas  E.  Mark.  LeBoeuf.  Lamb.  Leiby. 
&  MacRae,  520  Madison  Avenue.  New 
York.  NY  10022.  (212)  715-8372. 

i.  FERC  contact  Steven  H.  Rossi,  (202) 
376-9819. 

j.  Comment  date:  January  13. 1988. 

k.  Description  of  project  The  existing 
project  consists  of  the  Mongaup  Dam 
and  Black  Brook  Dam.  The  existing 
project  and  dams  are  owned  by  Orange 
and  Rockland  Utilities,  Inc..  Pearl  River, 
New  York. 

(i)  Mongaup  Facilities 

A  40-fool-high,  156-foot-long  concrete 
gravity  spillway  dam  located  at  the  crest 
of  Mongaup  Falls  with  5-foot-high 
flashboards  on  its  crest.  The  reservoir 
has  a  surface  area  of  about  120  acres,  a 
storage  capacity  of  76.3  million  cubic 
feet,  and  a  water  surface  elevation  of 
935  feet  USGS.  The  reservoir  is 
connected  to  the  Mongaup  Powerhou.se 
by  an  8-foot-diameler,  2.650-foot-long 
wood  stave  penstock.  The  Mongaup 
powerhouse  has  an  installed  capacity  of 
4,000  kW.  A  riveted  steel  plate  surge 
tank  is  at  the  end  of  the  penstock.  The 
average  annual  generation  is  15.900.000 
kWh.  The  transmission  line  is  2.900  feet 
long. 

(ii)  Black  Brook  Facilities 

The  Black  Brook  Dam  is  a  44-foot-long 
concrete  gravity  spillway.  Crest  control 
is  accomplished  with  an  8-foot  stop  log 
section  and  a  34-foot  flashboard  section, 
each  5  feet  high.  Total  overall  height 
of  the  dam,  flashboard  and  stop  log 
sections,  is  15  feet  with  the  top  of  the 
boards  located  at  948  feet  USGS  and  the 
top  of  the  dam  crest  at  943  feet  USGS. 
The  reservoir  has  no  storage.  Water 
from  the  Black  Brook  Dam  is  discharged 
into  the  Mongaup  surge  tank  by  means 
of  a  4-foot  diameter.  4,300-foof-long 
penstock. 

1.  Purpose  of  project:  Project  power  is 
sold  to  the  customers  of  Orange  and 
Rockland  Utilities,  Inc. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO,  B,  C.  and  D2. 

10  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  no.:  10482-000. 

c.  Date  filed:  December  18, 1985. 

d.  Applicant:  Orange  and  Rockland 
Utilities,  Inc. 

e.  Name  of  project  Swinging  Bridge 
Project 

f.  Location:  On  the  Mongaup  River  in 
Sullivan  and  Orange  Counties.  New 
Yoric. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-«25(r). 
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h.  Applicant  contacts:  Mr.  Frank  E. 
Fischer,  Engineering  and  Production, 
Orange  and  Rockland  Utilities,  Inc.,  One 
Blue  Hill  Plaza,  Pearl  River.  NY  10965 
(914)  352-6000.  Mr.  G.S.P.  Bergen,  Mr. 
Thomas  E.  Mark,  LeBoeuf,  Lamb,  Leiby, 
ft  MacRae,  520  Madison  Avenue,  New 
Yoric  NY  10022  (212)  715-8372. 

i.  FERC  contact:  Steven  H.  Rossi,  (202) 
376-8619. 

j.  Comment  date:  )anuary  13, 1988. 

k.  Description  of  project  The  existing 
project  consists  of  the  Toronto,  Cliff 
Lake,  and  Swinging  Bridge  Dams.  The 
existing  project  and  dams  are  owned  by 
Orange  and  Rockland  Utilities,  Inc^ 
Pearl  River,  New  York. 

(i)  Toronto  Facilities 

The  earth-fill  Toronto  Dam  is  1,620 
feet  long  and  103  feet  high  and  has  a  50- 
foot-wide  concrete  and  rock  side 
channel  spillway  at  its  west  end.  Pive- 
foot-high  pin-type  flashboards  are  used 
in  the  spillway  channel.  The  reservoir 
has  a  surface  area  of  860  acres,  a 
storage  capacity  of  24,658  acre-feet,  and 
a  water  surface  elevation  of  1,220  feet 
uses.  Discharges  from  the  Toronto 
Reservoir  to  Cliff  Lake  are  made  through 
an  8-foot  reinforced  concrete  horse-shoe 
shaped  conduit,  460  feet  in  length. 

(ii)  Cliff  Lake  Facilities  i 

Cliff  Lake  Dam  consists  of  a  concrete 
spillway  section  98  feet  long  with 
concrete  abutments  and  earth-fill 
embankments  totaling  610  feet  in  length. 
Thirteen-inch-high  pin-type  flashboards 
are  on  the  spillway  crest.  The  reservoir 
has  a  surface  area  of  190  acres,  a 
storage  capacity  of  2,899  acre-feet,  and  a 
water  surface  elevation  of  1,072  feet 
uses.  Water  releases  from  Cliff  Lake  to 
Swinging  Bridge  Reservoir  are  made 
through  a  2,100-foot-long,  5.3-foot-wide, 
and  6.6-foot-high  unlined  horseshoe- 
shaped  tunnel.  i 

(iii)  Swinging  Bridge  Facilities       I 

The  earth-fill  Swinging  Bridge  Dam  is 
975  feet  long  and  135  feet  high,  and  has  a 
separate  concrete  side  channel  spillway 
located  750  feet  upstream  of  the  dam. 
Five-foot-high  pin-type  flashboards  are 
on  the  northern  half  of  the  spillway 
crest.  On  the  remaining  half  of  the 
spillway,  there  are  5  motor-driven  gates, 
llie  reservoir  has  a  surface  area  of  1,000 
acres,  a  storage  capacity  of  17,222  acre- 
feet,  and  a  water  surface  elevation  of 
1,070  feet  USGS. 

The  Swinging  Bridge  Powerhouse  No. 
1  has  an  installed  capacity  of  5.000  kW 
and  is  supplied  from  the  Swinging 
Bridge  Reservoir  by  a  steel-Uned  circular 
concrete  penstock,  692  feet  long  and  10 
feet  in  diameter.  A  butterfly-type  motor- 
operated  valve,  8  feet  in  diameter,  is 


located  in  a  gate  tower,  which  is 
constructed  on  top  of  the  penstock  and 
is  246  feet  downstream  of  the  penstock 
intake.  A  25-foot-wide  tailrace  leads  75 
feet  from  the  draft  tube  discharge  to  the 
river. 

The  Swinging  Bridge  Powerhouse  No. 
2  has  an  installed  capacity  of  6,750  kW 
and  is  supplied  from  the  Swinging 
Bridge  Reservoir  through  a  concrete 
lined  tunnel  784  feet  long  around  the 
west  end  of  the  dam,  connected  to  a 
steel  penstock  188  feet  long.  Both  the 
lined  tunnel  and  the  steel  penstock  have 
diameters  of  9.75  feet.  Located  571  feet 
downstream  of  the  intake  is  a  surge  tank 
and  a  20-foot-long  tailrace. 

The  two  powerhouses  are  constructed 
of  brick,  steel,  and  reinforced  concrete. 
Their  total  average  annual  generation  is 
18,700,000  kWh.  The  transmission  line  is 
25  feet  long  for  Powerhouse  No.  1  and 
150  feet  long  for  Powerhouse  No.  2. 

1.  Purpose  of  project:  Project  power  is 
sold  to  the  customers  of  Orange  and 
Rockland  Utilities,  Inc. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B,  C,  and  D2. 

11  a.  Type  of  application:  Amendment 
of  License. 

b.  Project  No.:  2426-024. 

c.  Date  filed:  April  3, 1987. 

d.  Applicant:  California  Department  of 
Water  Resources. 

e.  Name  of  project:  Devil  Canyon 
Powerplant  ftx)ject. 

f.  Location:  On  San  Bernardino 
Tunnel,  in  San  Bernardino  County, 
California. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-826(r). 

h.  Applicant  contact:  Viju  Patel,  Chief, 
Energy  Division,  Department  of  Water 
Resources,  P.O.  Box  942836,  Sacramento, 
CA  94236-0001  (916)  445-6687. 

i.  FERC  contact:  Ahmad  Mushtaq, 
(202)  376-1900. 

j.  Comment  date:  December  21, 1987. 

k.  Description  of  Project:  Applicant 
proposes  to  make  the  following 
modiHcations  to  its  Hcensed  Project  No. 
2426:  (1)  Add  a  12-foot-diameter,  1.3- 
mile-long  steel  penstock;  (2)  add  two 
generating  units  (units  3  and  4)  with  a 
total  installed  capacity  of  160  MW  to  the 
existing  Devil  Canyon  Powerplant 
operating  under  a  head  of  1,406  feet;  (3) 
modify  the  tailrace  channels  for  the  new 
units,  and  (4)  appurtenant  facilities. 

The  cost  of  the  proposed 
modifications  has  been  estimated  at 
$136  million.  No  recreational  facilities 
are  proposed  by  the  applicant. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

12  a.  Type  of  application:  Amendment 
of  License. 


b.  Project  No.:  3309-005. 

c.  Date  filed:  June  18, 1987. 

d.  Applicant:  Arthur  E.  Cohen. 

e.  Name  of  project:  Nash  Mill  Project. 

f.  Location:  On  the  Ashuelot  River  in 
Cheshire  County,  New  Hampshire. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  person:  Arthur  E.  Cohen,  44 
Hanover  Street,  Keene,  NH  03431,  (603) 
352-2127. 

i.  FERC  contact:  Robert  Bell,  (202) 
376-5706. 

j.  Comment  date:  December  21, 1987. 

k.  Description  of  Project:  The  project 
as  licensed  consists  of:  (1)  A  breached 
stone  and  masonry  dam  to  be 
rehabiUtated,  consisting  of  a  100-foot- 
long  dam  section  nine  feet  high  and  two 
spillway  sections,  a  40-foot-long  ungated 
spillway  seven  feet  high  and  a  21-foot- 
long  gated  spillway  seven  feet  high;  (2) 
24-inch-high  flashboards:  (3)  a  reservoir 
with  an  area  of  two  acres  and  a  storage 
capacity  of  10  acre-feet;  (4)  a  penstock 
1,500  feet  long  and  4  feet  diameter 
placed  on  the  southern  bank;  (5)  a 
powerhouse  contained  two  generator 
units  with  a  total  installed  capacity  of 
200-kW  operating  under  a  head  of  43 
feet:  (6)  a  tailrace  600  feet  long;  (7)  a 
1,000-foot-long,  12.5-kV  transmission 
line;  and  (8)  appurtenant  facilities. 

The  applicant  proposes  to  amend  the 
license  by  removing  the  24-inch-high 
flashboards  and  replacing  them  with  36- 
inch-high  flashboards. 

1.  Purpose  of  project:  All  project  power 
would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  and 
Dl. 

13  a.  Type  of  Application:  Surrender 
of  License. 

b.  Project  No.:  5755-005. 

c.  Date  Filed:  August  17, 1987. 

d.  Applicant:  Foresthill  Pubilic  Utility 
District. 

e.  Name  of  Project:  Sugar  Pine  Dam 
Power  Project. 

f.  Location:  On  North  Shirttail  Creek, 
in  Placer  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Kurt  W.  Reed, 
Manager,  Foresthill  Public  Utility 
District,  P.O.  Box  266,  Foresthill,  CA 
95631. 

i.  FERC  Contact:  Ahmad  Mushtaq, 
(202)  376-1900. 

j.  Comment  Date:  December  21, 1987. 

k.  Description  of  the  Proposed 
Surrender:  The  project  would  have 
utilized  the  existing  U.S.  Bureau  of 
Reclamation's  (USBR)  Sugar  Pine  Dam 
Outlet  works  on  North  Shirttail  Creek 
and  would  have  consisted  of :  (1)  A 14- 
inch-diameter,  300-foot-long  penstock; 
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(2)  a  powerhouse  wi\h  a  total  installed 
capacity  of  70  kW;  (3)  a  taUrace  return 
into  the  existing  outlet  works  chute  at 
junction  with  spillway;  (4)  the  400-V 
generator  leads:  (5)  a  480/l2,00O-V,  !«>- 
kVA  transformer  (6)  a  200-foot-long. 
12-kV  underground  transmission  line: 
and  (7)  appurtenant  facilities. 

The  licensee  states  that  the  project  is 
not  feasible  based  on  current  energy 
prices  and,  therfore,  unable  to  secure 
financing  for  the  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C. 
andD2. 

Standard  Pargraphs 

A3.  Development  Application— Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competuig 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  »vill  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application— Public 
notice  of  die  fding  of  Uie  initial 
development  application,  which  has 
already  been  given,  established  die  due 
date  for  filing  competing  applications  or 
notices  of  intent  In  accordance  with  the 
Commission's  regulations,  any 
competing  development  applications, 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
intial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Prehminaiy  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36  (1985)). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  prehminary  permit 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  fUe  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 


before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  appUcation  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application. 

A  competing  license  application  must 
conform  with  18  CFR  4.3()(b)(l)  and  (9) 
and  4.36. 

AS.  Preliminary  Permit— Public  notice 
of  the  filing  of  the  initial  prelimiary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  prehminary  permit  and 
development  appUcations  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application,  or 
notice  to  intent  of  file  a  competing 
preliminary  permit  or  development 
application,  must  be  filed  m  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  fUe  competing 
applications  may  be  filed  in  response  to 
this  notice. 

A  competing  Ucense  application  must 
conform  with  18  CFR  4.30(b)  (10)  and  (9) 
and  4.36. 

A9.  Notice  of  intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address^and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  as  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
apphcation),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 
AlO.  Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminaary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Document— Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICA'nON". 
"COMPETING  APPUCA-nON". 
"PROTEST'  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
William  C  Wakefield  IL  Acting 
Director,  Division  of  Project 
Management  Federal  Energy  Regulatory 
Commission.  Room  203-RB,  at  the  above 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant  specified 
in  the  particular  application. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affiected  by  the  project,  federal  and  state 
agencies  exercising  administration  over 
fish  an  wildlife.  Hood  control, 
navigation,  irrigation,  recreation, 
cultural  and  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1988,  the 
Fish  and  Wildlife  Coordination  Act  the 
Endangered  Species  Act  the  National 
Historic  Preservation  Act  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L.  No.  88-29.  and  other  applicable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(b)  of 
the  Federal  Power  Act,  16  U.S.C.  8257 
(b),  that  Commission  findings  as  to  facts 
must  be  supported  by  substantial 
evidence. 
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All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  conHned  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  Tiling,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  set  to  the  Applicant's 
representatives. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  flle  comments  within  the  time 
specifled  for  niing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments — ^The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  408  of  the  Energy  Security  Act  of 
1980,  to  nie  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
and  Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
the  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  that  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  Hie  comments  within  60  days 
horn  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments- 
Fish  and  Wildhfe  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency(ies]  are 
requested,  for  the  purposes  set  forth  in 
section  30  of  the  Federal  Power  Act  to 


es.  I 
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file  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  otherwise  carry  out 
the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly, 
identified  in  the  agency  letter.  If  an 
agency  dos  not  file  terms  and  conditions 
within  this  time  period,  that  agency  will 
be  presumed  to  have  none.  Other 
Federal.  State,  and  local  agencies  are 
requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibiliies.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days' 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  Noveml)er  13, 1987. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR.  Doc.  87-26579  Filed  11-17-87;  8:45  am] 

BILLING  COOE  6717-01-M 


[Oodtet  No*.  CP8S-19-000  et  aL] 

Columbia  Gas  Transmission  Corp.  et 
ai.;  Itotural  Gas  Certificate  FiUngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP88-19-0001 

November  9, 1987. 

Take  notice  that  on  October  13. 1987, 
Columbia  Gas  Transmission 
Corporation  (Columbia],  1700 
MacCorkle  Avenue,  SE.,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP88-19-000  a  request  pursuant  to 
S  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  construct  and  operate 
sales  taps  and  related  facilities  for 
eleven  additional  points  of  delivery  to 
existing  wholesale  customers,  under  the 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  pubHc 
inspection. 


Columbia  proposes  the  following 
points  of  delivery  for  the  following 
wholesale  customers: 

(1)  Columbia  Gas  of  Ohio,  Inc. 

1  tap  for  commerical  service 
3  taps  for  residential  service 

2  taps  for  industrial  service 
Estimated  annual  usage  of  169,062  Mcf 

(2)  Columbia  Gas  of  Pennsylvania, 
Inc. 

1  tap  for  industrial  service 
Estimated  annual  usage  of  40,000  Mcf 

(3)  Columbia  Gas  of  Virginia,  Inc. 
1  tap  for  commercial  service 

1  tap  for  industrial  service 
Estimated  annual  usage  of  77,240  Mcf 

(4)  National  Fuel  Gas  Supply 
Corporation 

1  tap  for  residential  service 
Estimated  annual  usage  of  149,000  Mcf 

(5)  Waterville  Gas  and  Oil  Company 
1  tap  for  residential  service 

Estimated  annual  usage  of  150  Mcf 
Columbia  states  that  the  additional 
points  of  delivery  are  required  to  serve 
new  requests  made  by  Columbia's 
wholesale  customers  for  residential, 
commercial  and/or  industrial  service. 
Columbia  further  states  that  the 
additional  volumes  to  be  provided 
through  the  new  delivery  points  are 
within  Columbia's  currently  authorized 
level  of  service.  Columbia  indicates  that 
such  volumes  would  not  affect  the  peak 
day  and  annual  deliveries  to  which 
these  existing  wholesale  customers  are 
entitled.  Furthermore,  Columbia  states 
that  the  sales  to  be  made  through  the 
proposed  points  of  delivery  will  be 
under  Columbia's  currently  effective 
Contract  Demand  Service  Rate 
Schedule. 

Comment  date:  December  28. 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  High  Island  Offshore  System  U-T 
Offshore  System 

(Docket  No.  CP75-104-O51:  Docket  No.  CP7ft- 
118-014) 

November  9, 1987. 

Take  notice  that  on  October  22, 1987, 
High  Island  Offshore  System  (HIOS), 
500  Renaissance  Center,  Detroit, 
Michigan  48243  and  U-T  Offshore 
System  (U-TOS),  2800  Post  Oak 
Boulevard,  P.O.  Box  1396,  Houston, 
Texas  77251  jointly  filed  petitions  to 
amend  in  Docket  Nos.  CP75-104-O51  and 
CP76-118-014  respectively,  pursuant  to 
sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act,  to  amend  the  certificates  of  public 
convenience  and  necessity  issued  in 
Docket  Nos.  CP75-104  and  CP76-118  so 
as  to  authorize  a  new  service  and  to 
partially  abandon  service,  all  as  more 
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fully  set  forth  in  the  application.which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Petitioners  state  that  Northern  Natural 
Gas  Company,  Division  of  Enron  Corp. 
(Northern)  and  HIOS  are  parties  to  a 
contract  dated  February  15, 1978,  as 
amended,  contained  in  Original  Volume 
No.  2  of  HIOS"  FERC  Gas  Tariff  as  Rate 
Schedule  T-9.  Pursuant  to  this  contract, 
the  certificate  granted  to  HIOS  in 
Docket  No.  CP75-104,  as  subsequently 
amended,  and  Rate  Schedule  I 
contained  in  HIOS"  FERC  Gas  Tariff. 
Original  Volume  No.  1,  Northern  is 
entitled  to  have  its  system-supply  gas 
transported  in  the  HIOS  system  on  a 
firm  and  on  an  interruptible  overrun 
basis.  Because  of  declining  demand  for 
system-supply  sales  in  its  market  area. 
Northern  has  experienced  reductions  in 
its  use  of  its  capacity  in  HIOS. 

Northern  and  U-TOS  are  parties  to  a 
contract  dated  May  1, 1978.  as  amended, 
contained  in  Original  Volume  No.  2  of 
the  U-TOS'  FERC  Gas  Tariff  as  Rate 
Schedule  T-9.  Pursuant  to  this  contract, 
the  certificate  granted  to  U-TOS  in 
Docket  No.  CP76-118,  as  subsequently 
amended,  and  Rate  Schedule  I 
contained  in  U-TOS'  FERC  Gas  Tariff, 
Original  Volume  No.  1,  Northern  is 
entitled  to  have  its  system-supply  gas 
transported  in  the  U-TOS  system  on  a 
firm  and  on  an  interruptible  ovemm 
basis.  Northern  has  experienced 
reductions  in  its  use  of  its  capacity  in  U- 
TOS  similar  to  those  experienced  on 
HIOS. 

By  separate  agreements  dated  May  18. 
1987  (Assignment  Agreements), 
Northern  has  conditionally  assigned 
portions  of  its  contracted  capacity  in 
HIOS  and  U-TOS  to  Petrofina  Gas 
Pipeline  Company  (Petrofina),  a  Texas 
Hinshaw  pipeline,  subject  only  to  the 
Commission's  approval  of  this  Petition. 
Subject  only  to  this  condition,  Petrofina 
has  assumed  all  fmancial  and  other 
obligations  of  Northern  with  respect  to 
the  assigned  portions  of  Northern's 
HIOS  and  U-TOS  capacity. 

Specifically,  the  Assignment 
Agreements  provide  for  the  assignment 
to  Petrofina  of  all  of  Northern's  right  and 
entiUement  to  a  currently  effective 
contract  demand  of  12,000  Mcf  under 
HIOS'  and  U-TOS*  Rate  Schedule  T-9. 
and  such  of  Northern's  right  and 
entitlement  to  interruptible  overrun 
transportation  service  as  relates  to  a 
specification  of  20,000  Mcf  per  day  in 
the  table  set  forth  in  Section  3  of  HIOS' 
and  U-TOS'  Rate  Schedules  I. 

Petrofina  has  access  to  reserves 
proximate  to  the  facilities  of  HIOS  from 
which  gas  was  previously  sold  to 
Northern.  Petrofina  needs  reliable 


transportation  of  that  gas  to  points 
onshore. 

More  particularly.  Petrofina  has 
entered  into  a  long-term  gas  purchase 
contract  with  Fina  Oil  and  Chemical 
Company  (Fina).  its  affiliate,  covering 
gas  previously  sold  under  contract  to 
Northern  fix)m  Block  A-571.  B  platform. 
High  Island  Area,  South  Addition.  This 
gas  will  be  delivered  to  HIOS  for 
Petrofina's  account  at  an  existing  subsea 
tap  located  on  Block  A-54e.  HIOS  wUl 
redeliver  the  gas  for  Petrofina's  account 
at  HIOS'  existing  delivery  point  at  West 
Cameron  Block  167  for  fiulher 
transportation  onshore  by  U-TOS.  No 
new  facilities  will  be  needed  in  order  for 
HIOS  or  U-TOS  to  perform  the 
requested  service. 

Comment  date:  November  30, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Ina 

[Docket  No.  CP88-51-000] 

November  9, 1967. 

Take  notice  that  on  October  29, 1987, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Applicant). 
P.O.  Box  2511,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP88-51-000  a 
request,  pursuant  to  §  284.223  of  the 
Commission's  Regulations,  for 
authorization  to  provide  a 
transportation  service  for  Reading  & 
Bates  Petroleum  Co.  (R&B),  a  producer, 
imder  AppHcant's  blanket  certificate 
issued  in  Docket  No.  CP87-118-000  on 
June  18. 1987,  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement  dated  July  30, 
1987,  it  proposes  to  transport  natural  gas 
for  R&B  from  a  point  located  in  the 
South  Hallisville  Field.  Harrison  County, 
Texas  to  a  delivery  point,  also  in  the 
South  Hallisville  Field,  which  is  located 
at  an  existing  interconnection  with 
United  Gas  Pipe  Line  Company. 

The  applicant  further  states  that  the 
peak  day  quantities  would  be  1,238 
dekatherms,  the  average  daily  quantities 
would  be  1,238  dekatherms,  and  that  the 
annual  quantities  would  be  451,870 
dekatherms.  It  is  stated  that  service 
under  §  284.223(a)  commenced  August  7. 
1987.  as  reported  in  Docket  No.  ST87- 
4390. 

Comment  date:  December  28, 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


4.  Alabama-Tenner jee  Natural  Gas 
Company 

(Docket  No.  CP88-56-000| 

November  la  1987. 

Take  notice  that  on  October  30, 1987. 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee).  P.O. 
Box  918,  Florence,  Alabama  35631.  filed 
in  Docket  No.  CP88-56-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  limited-term 
certificate  of  public  convenience  and 
necessity  authorizing  Alabama- 
Tennessee  to  transport  natural  gas  on 
behalf  of  the  City  of  Decatur.  Alabama 
(Decatur)  and  a  request  for  temporary 
authorization  for  such  service,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  Decatur  would  cause 
gas  to  be  delivered  to  Alabama- 
Tennessee  at  various  existing  points  of 
interconnection  of  facilities  between 
Alabama-Tennessee  and  Tennessee  Gas 
Pipeline  Company  (Tennessee  Gas)  in 
Alcorn  County,  Mississippi  or  Colbert 
County,  Alabama  and/or  between 
Alabama-Tennessee  and  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
in  Alcom  County,  Mississippi  and/or 
between  Alabama-Tennessee  and 
Tennessee  River  Intrastate  Gas 
Company,  Inc.  (TRIGAS)  in  Colbert 
County,  Alabama.  Alabama-Tennessee 
proposes  to  transport  on  an  interruptible 
basis  up  to  32,900  dth  of  gas  per  day  for 
Decatur  to  an  existing  point  of 
interconnection  between  Alabama- 
Tennessee  and  Decatur  in  Decatur, 
Alabama. 

Alabama-Tennessee  requests  that  the 
proposed  transportation  be  authorized 
for  a  term  expiring  one  year  from  the 
date  of  initial  deliveries  under  a 
transportation  contract  between 
Alabama-Tennessee  and  Decatur  dated 
October  16, 1987. 

Alabama-Tennessee  states  that  its 
agreement  with  Decatur  provides  that 
Decatur  shall  pay  Alabama-Tennessee 
each  month  applicable  transpor'dtion 
charge(s)  as  approved  by  the  Federal 
Energy  Regulatory  Commission. 

Comment  date:  December  1, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Northwest  Pipeline  Corporation 

(Docket  No.  CP88-55-000] 

November  10, 1987. 

Take  notice  that  on  October  30, 1987, 
Nor.thwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108.  filed  in  Docket  No. 
CP88-55-000,  an  application  pursuant  to 
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section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authoriziog  the  intemiptible 
transportation  of  natural  gas  on  bdialf 
of  Boise  Cascade  Corporation  (Boise 
Cascade),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Conunission  and  open  to  pubUc     . 
inspection.  ' 

Northwest  proposes  to  transport  up  to 
18.000  MMBtu's  of  natural  gas  per  day, 
on  an  intemiptible  basis,  for  the  account 
of  Boise  Cascade,  for  a  term  of  two 
years  commencing  with  initial  delivery, 
pursuant  to  a  transportation  agreement 
(transportation  agreement)  dated  August 
6, 1987,  which  provides  for 
transportation  service  under  Rate ' 
Schedules  T-4  and  T-5  of  Northwest's 
FERC  Gas  Tariff  Volume  1-A. 

It  is  stated  that  Boise  Cascade  is 
negotiating  to  purchase  Canadian 
suppUea  of  natural  gas  which  it  would 
cause  to  be  delivered  to  Northwest  at 
the  existing  interconnection  with 
Westcoast  Transmission  Company 
Limited  at  the  Canadian  border  near 
Sumas,  Washington.  Northwest 
proposes  to  allow  Boise  Cascade  the 
flexibiUty  to  switch  suppliers  behind  the 
Sumas  transportation  receipt  point  upon 
authorization  of  this  receipt  point. 

Northwest  proposes  to  transport  Boise 
Cascade's  volumes  through  its 
transmission  system  and  redeliver 
thermally  equivalent  volumes,  less  any 
transmission  fuel  retained  in-kind,  to 
existing  interconnections  with 
Northwest  Natural  Gas  Company  j 
(Northwest  Natural)  at  the  South  ' 
Vancouver  delivery  point  in  Clark 
County,  Washington  and  at  the  Deer 
Island  deUvery  point  in  Colimibia 
County,  Oregon  and  with  Cascade 
Natural  Gas  Company  (Cascade)  at  the 
Burbank  Heights  delivery  point  in 
Franklin  County,  Washington.  It  is 
stated  further  that  Northwest  Natural 
would  deliver  gas  to  Boise  Cascade's 
Vancouver,  Washington  paper  mill  and 
St  Helens,  Oregon  paper  mill  and 
Cascade  would  deliver  gas  to  Boise 
Cascade's  Wallula,  Washington  paper 
mill 

Northwest  proposes  to  charge  Boise 
Cascade  for  all  volumes  of  gas 
transported  and  delivered  under  the 
transportation  agreement  at  either  the 
interruptible,  incremental  on  system 
transportation  rate  or  the  interruptible, 
replacement  on-system  transportation 
rate  as  set  forth,  respectively,  in 
Northwest's  Rate  Sdiedules  T-4  and  T- 
5,  FERC  Gas  Tariff,  Volumes  No.  1-A.  It 
is  stated  that  the  T-4  transpor^ition  rate 
would  apply  to  volimies  transported 
during  any  months  which  are 
incremental  to  the  conesponding  1984 
monthly  volumes  fcM'  the  end-users  as 


indicated  on  Exhibit  C  of  the 
transportation  agreement.  It  is  indicated 
that  ^e  T-5  transportation  rate  would 
apply  to  all  volumes  transported  which 
are  not  incremental  to  the  corresponding 
1984  monthly  volumes.  Furthermore,  it  is 
stated  that  the  currently  effective  T-4 
transportation  rate  is  32.73  cents  per 
MMBtu  plus  a  GRI  charge  of  1.50  cents 
per  MMBtu.  and  annual  Commission 
charge  adjustment  of  0.21  cents  per 
MMBtu.  and  full  reimbursement  charge, 
and  if  applicable  a  take-or-pay  cost 
reimbursement  fee  of  24.00  cents  per 
MMBtu  and/or  a  gathering  payment 
credit  of  30.91  cents  per  MMBtu. 

Comment  date:  Dec^nber  1. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Soutfaecn  Natural  Gas  Company 

[Dodcet  No.  CP88-S4-000] 
November  10, 1987 

Take  notice  that  on  October  30, 1987, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202.  nied  in  Docket  No. 
CP8&-54-000  an  appUcation  purauant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for 
Shell  Oil  Company,  Shell  Offshore  Inc., 
Shell  Western  E&P  Inc.,  and  Shell  Gas 
Trading  Company  (collectively  referred 
to  as  Shell),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  proposes  to  transport  for 
SheU  up  to  57,500  MMBtu  of  natural  gas 
per  day  on  a  firm  basis  for  a  term 
expiring  on  December  31, 1991.  Southern 
also  proposes  to  transport  for  Shell  up  to 
112,750  MMBtu  of  natural  gas  per  day  on 
an  interruptible  basis  for  a  term 
conunencing  30  days  after  the  date  of 
any  order  issued  herein  and  terminating 
37  months  from  the  date  of  acceptance 
by  Southern  of  the  certificate  issued  in 
said  order.  Additionally,  Southern  states 
that  the  interruptible  transportation 
agreement  provides  that  Shell  may 
extend  the  term  one  day  for  every  day 
that  Southern  would  curtail  or  limit  the 
quantity  of  gas  nominated  by  Shell  ' 
provided  that  Southern  or  its  designee 
does  not  purchase  the  quantity  and 
provided  that  Shell  would  attempt  to 
make  alternative  business  arrangements 
for  the  delivery  or  redelivery  of  the  gas 
on  the  day  that  Southern  would  limit 
such  quantity. 

Southern  states  that  the  firm 
transportation  agreement  provides  that 
Shell  would  deliver  or  cause  gas  to  be 
delivered  to  Southern  at  various  existing 
points  on  Southern's  contiguous  pipeline 


system.  It  is  indicated  diat  Southern 
would  then  redeliver  the  gas  to 
Mississippi  Chemical  Corporation 
(Mississippi  Chemical)  at  Southern's 
Mississippi  Chemical  Corporation  meter 
station  in  Yazoo  County,  Mississippi. 
Soudiem  states  diat  it  would  retain  3.25 
percent  of  die  total  quantity  of  gas 
delivered  which  would  be  deemed  to 
have  been  used  as  compressor  fuel  and 
company-use  gas  (including  system 
unaccounted-for  gas  losses)  and  any  and 
all  shrinkage,  fuel  or  loss  resulting  from 
or  consumed  in  the  processing  of  gas  for 
Shell  or  Mississippi  Chemical. 

Southern  states  that  the  interruptible 
transportation  agreement  provides  that 
SheU  would  deliver  or  cause  to  be 
delivered  volumes  at  varioos  existing 
points  on  Southern's  contiguous  pipeline 
system.  Southern  would  then  redeliver 
the  gas  to  Shell  at  18  various  points  of 
interconnection  located  on  Southern's 
contiguous  sapply  area  pipeline  system. 
Southnn  states  diet  it  would  retain  1.00 
percent  of  the  total  quantity  of  gas  it 
receives  from  Shell  for  compressor  fuel 
and  company-use  gas  (including  system 
unaccounted-for  gas  losses)  and  any  and 
all  shrinkage,  fuel  or  loss  resulting  from 
or  consumed  in  the  processing  of  gas. 

it  is  indicated  that  Shell  would  pay 
Southern  a  firm  transportation  rate  of 
15.0  cents  for  each  MMBtu  of  gas 
redelivered  by  Southern  and  an 
interruptible  transportation  rate  of  lOJO 
cents  per  MMBtu  of  gas  redelivered  by 
Soudiem.  Soudiem  states  that  in 
addition  to  the  above  rates.  Southern 
would  collect  from  Shell  the  GRI 
surcharge  of  1 J2  cents  per  Mcf. 

It  is  stated  that  the  firm  and 
interruptible  transportation  agreements 
provide  that  Shell  and  Southern  may 
mutually  agree  to  die  addition  and 
deletion  of  delivery  points  from  time  to 
time.  It  is  further  stated  that  the 
interruptible  transportation  agreement 
provides  for  the  addition  or  substitution 
of  redelivery  points.  Southern  states  that 
these  additional  points  would  be 
designated  so  long  as  they  do  not 
conflict  with  existing  commitments  or 
operations  of  Southern  and  provided 
that  they  are  located  on  Southern's 
interconnected  pipeline  system  tributary 
to  Southern's  Franklinton  Compressor 
Station.  Southern  indicates  that  it  would 
undertake  to  file  periodic  reports  with 
the  Commission  should  Shell  request 
and  Southern  agree  to  the  addition  of 
delivery  of  redelivery  points. 

Comment  date:  December  1. 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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7.  Nortfiani  Natural  Gas  Company, 
Division  of  Enron  Corp. 

|Docl(et  No.  CP88-flO-000| 

November  12. 1987. 

Take  notice  Uiat  on  November  2, 1987, 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corporation     . 
(Northern),  2223  Dodge  Street.  Omaha. 
Nebraska  68102,  filed  in  Docket  No. 
CP88-60-000  a  request  pursuant  to 
§  157.205  of  die  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  auUiorization  to 
construct  and  operate  five  measurement 
stations  to  accommodate  natural  gas 
deliveries  to  five  non-right-of-way 
grantors  served  by  the  local  distribution 
company.  Peoples  Natural  Gas 
Company  (Peoples),  under  the  certificate 
issued  in  Docket  No.  CP82-401-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  wiUi  the 
Commission  and  open  to  public 
inspection. 

Specifically.  Northern  requests 
authorization  to  install  and  operate  five 
measurement  stations  as  follows: 


End^ioar 

Oialnbu- 
lor 

Location  and  end-uae 

Anderaoa  Edward.-.. 

Paopteft... 

Sec.  27,  Twp.  114N.  Rng. 
21W.  Scon  Co..  MN. 
resKtenttal. 

Gregooe,  Jama* 

Peoples... 

Sec  34.  Twp.  32,  Rng  21, 
Washmgion  Ca.  MN, 
residenliaL 

IBP,  mc. _ 

Peoples... 

Sec.  18.  Twp.  88,  Rng^  5. 
DcHmtn  Co,  lA.  mdus- 
iriat. 

Skohan.  Jim — 

Peoples... 

Sac.  21,  Twp.  SON,  Rng. 
19W,    Jasper    Co.,    lA, 

fMibontial, 

Tnmpa.  JwraM  0 

Peoples... 

Sec  29.  Twp  28.  Rng.  33. 
Haskel  Co.,  KS.  irriga- 
tion. 

Northern  states  that  deliveries  to 
these  measurement  stations  will  be 
made  within  the  existing  firm 
entitlement  of  Peoples. 

Comment  date:  December  28, 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP88-52-0001 
November  12, 1987. 

Take  notice  that  on  October  30. 1987. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.  O.  Box  1396, 
Houston.  Texas  77251,  filed  in  Docket 
No.  CP88-52-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  transport 
up  to  the  dekatherm  equivalent  of  7,000 
Mcf  of  natural  gas  per  day  on  behalf  of 
Amoco  Production  Company  (Amoco), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Pursuant  to  a  transportation 
agreement  between  Transco  and 
Amoco,  dated  August  20, 1987,  Transco 
states  that  it  is  requesting  authorization 
to  transport,  on  an  interruptible  basis, 
quantities  of  natural  gas  produced  by 
Amoco  in  certain  blocks  in  the  Offshore 
Gulf  of  Mexico  area.  Transco  further 
states  that  it  would  receive  such  gas  at 
two  existing  points  of  receipt  located  in 
the  following  offshore  blocks:  (1)  Ship 
^oal  7a  Offshore  Louisiana,  and  (2) 
Ship  shoal  72,  Offshore  Louisiana. 
Transco  advises  that  it  would  deliver 
such  quantities  (less  compressor  fuel 
and  Une  loss  make-up)  to  Amoco  at  the 
Florida  Gas  Transmission  Company 
interconnect  on  Transco's  system  in  St 
Helena  Parish,  Louisiana. 

Transco  states  that  it  would  charge 
Amoco  a  transportation  rate  of  11.2 
cents  per  dt  based  on  Sheet  No.  19  of 
Transco's  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  as  such  rates 
may  be  amended  or  superseded  from 
time  to  time.  Transco  advises  that  the 
transportation  rate  was  accepted  by  the 
Commission's  order  dated  September  29, 
1987,  in  Docket  No.  RP87-109-000,  et  al 
and  includes  an  ACA  unit  charge  of  0.2 
cents  per  dt. 

Transco  avers  that  the  transportation 
agreement  would  remain  in  force  for  a 
primary  term  of  five  (5)  years  from  the 
date  of  initial  deliveries,  and  year  to 
year  thereafter  unless  and  imtil 
terminated  by  either  party  giving  proper 
notice. 

Finally,  Transco  states  that  by  filing 
this  application,  it  is  not  electing  "non- 
discriminatory access"  as  such  term  is 
described  and  defined  in  §§  284.8(b)  and 
284.9(b)  of  the  Commission's  Regulations 
(promulgated  in  Order  Nos.  436  and 
500). 

Comment  date:  December  3, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 


wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
fiUng  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  87-26578  Filed  11-17-87:  8:45  am) 
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summary:  The  Administrator.  SWPA, 
has  prepared  Current  and  Revised  1987 
Power  Repayment  Studies  for  the 
Integrated  System  projects  and  for  the 
Isolated  Sam  Raybum  Dam  project 
which  show  the  need  for  increases  in 
annual  revenues  to  meet  cost  recovery 
criteria.  These  increased  revenues  are 
needed  primarily  to  cover  increased 
annual  expenses  for  operation  andj 
maintenance  of  both  the  Integrated 
System  generating  facilities  and  the  Sam 
Raybum  Dam  project,  as  well  as  the 
transmission  system  for  the  Integrated 
System.  The  Administrator  has  also 
developed  proposed  Integrated  System 
Rate  Schedules,  supported  by  a  rate 
design  study,  and  a  proposed  rate 
schedule  for  the  isolated  Sam  Raybum 
Dam  project  to  recover  the  required 
revenues.  The  proposed  rate  for  the  Sam 
Raybum  Dam  would  increase  annual 
revenue  approximately  5.8  percent  from 
$1,715,040  to  $1,815,060,  beginning  March 
1. 1988.  The  proposed  rates  for  the  i 
Integrated  System  projects  would 
increase  annual  revenues  approximately 
4.3  percent  from  $87,237,600  to 
$91,005,700,  also  beginning  March  1, 
1988. 

DATES:  A  public  information  forum  will 
be  held  December  15, 1987,  in  Tulsa, 
Oklahoma.  A  public  comment  forum  will 
be  held  January  12, 1988,  in  Tulsa, 
Oklahoma.  Written  comments  are  due 
on  or  before  February  16, 1988. 
ADDRESS:  Ten  copies  of  the  writte* 
comments  should  be  submitted  to  the 
Administrator.  Southwestern  Power 
Administration,  U.S.  Department  of 
Energy.  P.O.  Box  1619.  Tulsa.  Oklahoma 
74101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  R.  Gajan.  Director,  Power 
Marketing,  Southwestern  Power 
Administration,  U.S.  Department  of 
Energy,  P.O.  Box  1619,  Tulsa,  Oklahoma 
74101.  (918)  581-7529. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  was  created  by 
an  Act  of  the  U.S.  Congress.  Department 
of  Energy  Organization  Act,  Pub.  L  95- 


91,  dated  August  4. 1977,  and  SWPA's 
power  marketing  activities  were 
transferred  from  the  Department  of 
Interior  to  the  Department  of  Energy, 
effective  October  1. 1977. 

SWPA  markets  power  from  23 
multiple-purpose  reservoir  projects  with 
power  facilities  constructed  and 
operated  by  the  U.S.  Corps  of  Engineers. 
These  projects  are  located  in  the  States 
of  Arkansas,  Missouri,  Oklahoma,  and 
Texas.  SWPA's  marketing  area  includes 
these  States  plus  Kansas  and  Louisiana. 
The  22  projects  to  which  the  proposed 
Integrated  System  rate  schedules  apply 
are  interconnected  through  SWPA's 
transmission  system  and  exchange 
agreements  with  other  utilities.  The  Sam 
Raybum  Dam  project,  located  on  the 
Angelina  River  in  the  Neches  River 
Basin  in  eastern  Texas,  consists  of  two 
hydroelectric  generating  units  with  an 
installed  capacity  of  52,000  kW.  The 
project  is  not  interconnected  with 
SWPA's  Integrated  System 
hydraulically.  electrically  or  Bnancially. 
Instead,  the  power  produced  by  the  Sam 
Raybum  Dam  project  is  marketed  by- 
SWPA  as  an  isolated  project  under  a 
contract  through  whidi  the  customer 
purchases  the  entire  power  output  of  the 
project  at  the  dam.  A  separate  power 
repayment  study  is  prepared  for  the 
project  which  has  a  special  rate  based 
on  the  hydraulically,  electrically,  and 
financially  isolated  operation. 

Following  Department  of  Energy 
guidelines  the  Administrator,  SWPA, 
prepared  current  power  repayment 
studies  for  the  Integrated  System  using 
the  existing  system  rates  and  for  the 
Sam  Raybum  Dam  project  using  the 
existing  annual  rate  of  $1,715,040.  Both 
studies  indicate  that  the  legal 
requirement  to  repay  the  power 
investment  with  interest  will  not  be  met 
without  additional  revenue,  primarily  as 
a  result  of  increased  annual  operation 
and  maintenance  expenses  experienced 
by  the  Corps  of  Engineers  at  the 
projects.  The  Revised  Power  Repayment 
Study  for  the  isolated  Sam  Raybum 
project  shows  that  an  additional 


$100,020  (a  5.8  percent  increase) 
annually  is  needed  to  satisfy  repayment 
criteria.  This  increase  would  change 
annual  revenues  produced  by  the  Sam 
Raybum  Dam  project  from  $1,715,040  to 
$1,815,060  and  satisfy  the  present 
financial  criteria  for  repayment  of  the 
project  within  the  required  number  of 
years.  The  revised  power  repayment 
study  for  the  Integrated  System  shows 
that  additional  annual  revenue  of 
$3,768,100  (a  4.3  percent  increase)  is 
needed  to  satisfy  repayment  criteria.  A 
rate  design  study  has  also  been 
completed  which  allocates  the  revenue 
requirement  to  the  various  system  rate 
schedules  for  recovery.  The  proposed 
increase  would  change  aimual  revenues 
produced  by  the  Integrated  System 
projects  from  $87,237,800  to  $91,005,700 
and  satisfy  the  present  fmancial  criteria 
for  repayment  of  the  projects  within  the 
required  number  of  years.  As  indicated 
in  the  rate  design  study  for  the 
Integrated  System,  this  revenue  would 
be  developed  through  increases  in  the 
basic  monthly  demand  charges,  a 
combination  of  a  decrease  and  an 
increase  in  the  condition  of  service 
charges  for  69  kV  and  load  center  or 
below  69  kV  deliveries  respectively,  and 
an  increase  in  energy  charges  for 
purchases  of  federal  hydroelectric 
power  and  energy.  In  addition  the  rate 
design  study  indicates  the  need  for 
increases  in  charges  for  the  use  of 
SWPA's  transmission  system  to  deliver 
non-federal  power  and  energy.  A  second 
element  of  the  Integrated  System  rates 
for  power  and  energy,  the  purchased 
power  adders  which  produce  revenues 
segregated  to  cover  system  purchase 
power  costs,  will  be  reduced  as  a  result 
of  good  water  conditions.  The  effect  of 
this  reduction  when  combined  with  the 
increased  demand  and  energy  charges, 
will  be  a  net  decrease  in  the  average 
peaking  and  firm  power  rates  for 
customers  affected  by  the  purchased 
power  adders  and  an  increase  for 
others.  Below  is  a  comparison  of  the 
existing  and  proposed  system  rates: 


CAPACJTY: 

138-161  kV. 

e»iiv 


Existing 


Load  Cemer  or  Bakxir  80  kV.. 
ENERGY 


CAPACrrv  Load  CanMr 
ENERGY 


UMI 


CAPACfTV: 

138-181  kV. 

68  kV 


Load  Cenlar  o>  Satow  69  kV.. 


RATE  SCHEDULE  P-e4A: 

$2.«5kW/Mo 

+«/kW/Mo.or - ...- 

+  .75/KW/MO - 

t0.003S/kWh  cH  Paaking  Energy  and  Supptamantal  Peaking  Energy 
pha  a  Purchesed  Power  AdimtmerU  of  S0.002/kWh  ot  Paaking 
Energy  with  a  Credit  o(  $.0005/kWh  ot  Peaking  Energy. 
RATE  SCHEDULE  P-a4B: 

$3.00/kW/Mo _ - 

$0II035/kWh  o«  Paaking  Energy  and  Supptamental  Peeking  Energy 
pkia  a  Purchased  Power  Adfusimertl  of  $0.002/kWh  of  Peaking 
Energy  with  a  OedH  ot  lOOOS/kWh  ol  Peaking  Energy. 
RATE  SCHEDULE  F-64A: 

t2i5/kW/Mo 

+.85/kW/Mo,or - 

+.75/kW/Mo _ 


RATE  SCHEDULE  P-e6A: 

S2.27/kW/Mo 

-l-.16/k<M/Mo,  or 

.)..76/kW/Mo 

$0,004  kWIt  ol  Peeking  Energy  and  Supplemental  Peakmg  Energy 
pkit  a  Purchased  Power  Adjuaiment  of  SO.OOlS/kWh  of  Peaking 
Energy  with  a  Credit  ofSOOIS/kWh  of  Peaking  Energy. 
HATE  SCHEDULE  P-MB; 

$3.03/kW/Mo 

$  004  kWh  ol  Peakmg  Energy  and  Suppleraenlal  Peaking  Energy 
pkia  a  Purchased  Power  Adjustment  ol  $0.0C1S/kWh  of  Peaking 
Energy  with  a  CredN  ol  $0,001  S/kWh  of  Peaking  Energy. 
RATE  SCHEDULE  F-86A: 

$2.27/kW/Mo 

-t-.16/kW/Mo,  or 

H-.TS/kW/Mo 


ENERGY 


CAPACITY  Load  Center 
EMERGY 


CAPACITY  (P>ffl  w/Eneigy|: 

l38-l61kV 

69  kV 


Load  Certter  or  Below  69  kV 

ENERGY  (Firm  w/o  Capacity). . 
INTERRUPTI8LE  (Non^rm  w/Ener»l: 

138-161kV 

68kV 

Load  Center  or  Betow  69kV 


CAPACITY: . 
ENERGY 


ENERGY.. 


Existing 


$.0035/kW»>  of  Firm  Energy  pkis  a  Purchased  Power  Adjustment  of 
$0.005/kWh  of  Firni  Energy  with  a  Credit  of  SO  0005/kVVh  of  Firm 
Energy. 
RATE  SCHEDULE  F-e4B: 

$3.00/kW/Mo __ 

$  0035/kWh  ol  Federally-Generated  Energy  phjs  a  Purchased  Power 
Adiustment  of  $0.002/kWh  of  "Federal  Energy-  with  a  Credit  of 
$0.0005/kWh  of  Federal  Energy"  (Defined  as  1,200  KWh  of 
Energy  per  kW  ol  Capacity  dunng  each  Contract  Year)  pka  an 
amount  m  dollafs  equal  vo  the  actual  cost  to  SWPA  of  thermalgen- 
arated  energy  purchased  by  SWPA  Horn  the  Oklahoma  UtiHy 
Companies  lor  service  to  the  customer. 
HATE  SCHEDULE  TDC-82  (REVISED) 

$0J0/kW/Mo 


-f  20/kW/Mlo.  or.. 

+  .40/kW/ll«o 

$.001 /kWh 


.015/kW/Day _ 

+  OlO/kW/Oay,  Of. 

+  020./kW/Oay 

RATE  SCHEDULE  IC-82: 

S.075/kW/Day  of  InterruptUe  Capacity.. 

Sj0035/MMv  or  return 

RATE  SCHEDULE  EE-82: 

$.00035/kWh 


$0  004  kWh  ol  Firm  Energy  pkjs  a  Purchased  Power  Adkielmenl  ol 
$0.00375/KWh  of  F»m  Energy  with  a  Cre<*l  of  $00015/kWh  ol 
Firm  Energy 
HATE  SCHEDULE  F-66B:  r 

S3Xa/k\N/t*o  I 

$.004/kWh  of  FederaRy-Generalad  Energy  pkis  a  Purchased  Power 
Adjustment  ol  S00015/kWh  of  "Federal  Energy"  »wth  a  Credit  of 
$00015/kWh  of  "Federal  Energy"  (Del»ed  as  1.200  kWh  d 
Energy  per  kW  of  Capaoty  dunng  each  Corrtract  Yev)  pkjs  m 
amount  in  dollars  equal  to  the  actual  cost  to  SWPA  of  thermalgen- 
eraled  energy  purchased  by  SWPA  from  the  OklMioma  Ut*ly 
Companies  for  service  lo  the  cualomar. 
RATE  SCHEDULE  TDC-86: 

$0.53/kWrlMo 

+  .16/kW/»to,  or 

+  76/kW/Mo 

$0.0012/kV^ 

$0X>265/kW/Day 

+  .OOeO/kW'Day.  or 

-l-.0380/kW/Oay 
RATE  SCHEDULE  IC-86: 

$0.075/kW/Oay  of  InterrupMile  C^acily 

$0004/kWh.  or  return 
HATE  SCHEDULE  EE-86: 

$0.004/kWh 


Opportunity  is  presented  for 
customers  and  other  interested  parties 
to  receive  copies  of  the  studies  and 
proposed  rate  schedules  for  the 
Integrated  System  projects  and/or  the 
Sam  Raybum  Dam  project.  If  you  desire 
a  copy  of  either  the  Repayment  Study 
and  Rate  Design  Study  Data  Package  for 
the  Integrated  System  or  the  R^ayment 
Study  Data  Package  for  the  Sam 
Raybum  Dam  project,  please  do  not 
hesitate  to  submit  your  request  to:  Mr. 
Francis  R.  Gajan.  Director,  Power 
Marketing,  Southwestern  Power 
Administration,  P.O.  Box  1619.  Tulsa, 
OK  74101,  (918)  581-7529. 

A  public  information  forum  will  be 
held  December  15. 1987.  in  the  Aaronson 
Auditorium,  City  County  Library,  400 
Civic  Center,  Tulsa,  Oklahoma,  at  9:30 
a.m..  to  explain  to  the  public  the 
proposed  rates  and  supporting  studies. 
Questions  may  be  submitted  from 
interested  persons.  The  forum  will  be 
conducted  by  a  chairman  who  will  be 
responsible  for  orderly  forum 
procedures.  Questions  raised  at  the 
Forum  concerning  the  rates  and  studies 
will  be  answered,  to  the  extent  possible, 
at  the  Forum.  Questons  not  answered  at 
the  Forum  will  be  answered  in  writing, 
except  that  questions  involving 
voluminous  data  contained  in  SWPA's 
records  may  best  be  answered  by 
consultation  and  review  of  pertinent 
records  at  SWPA's  offices. 

A  public  comment  forum  will  be  held 
January  12, 1988.  at  the  same  time  and 
location  established  for  the  public 
information  forum.  At  the  public 
comment  forum,  interested  persons  may 
submit  written  comments  or  make  oral 
presentations  of  their  views  and 
comments.  The  forum  will  be  conducted 


by  a  chairman  who  will  be  responsible 
for  orderiy  procedure.  SWPA's 
representatives  will  be  present,  and  they 
and  the  Chairman  may  ask  questions  of 
the  speakers.  Persons  interested  in 
speaking  should  submit  a  request  to  the 
Administrator,  SWPA.  at  least  three  (3) 
days  before  the  Forum  so  that  a  list  of 
speakers  can  be  developed.  The 
Chairman  may  allow  others  to  speak  if 
time  permits. 

A  transcript  of  each  forum  will  be 
made.  Copies  of  the  transcripts  may  be 
obtained  from  the  transcribing  service. 
Copies  of  all  documents  introduced  will 
be  available  from  SWPA  upon  request, 
for  a  fee.  Written  comments  on  the 
Proposed  Integrated  System  Rates  and 
the  Sam  Raybum  Dam  Rate  are  due  on 
or  before  February  16, 1988.  Ten  copies 
of  the  written  comments  should  be 
submitted  to  the  Administrator, 
Southwestern  Power  Administration, 
U.S.  Department  of  Energy,  P.O.  Box 
1619,  Tulsa,  Oklahoma  74101. 

Following  review  of  the  oral  and 
written  comments  and  the  information 
gathered  in  the  course  of  the 
proceedings,  the  Administrator  will 
submit  the  rate  proposals  and  the  Power 
Repayment  Studies  and  Rate  Design 
Study  for  the  Integrated  System  and  for 
the  Sam  Raybum  Dam  project,  in 
support  of  the  proposed  rates,  to  the 
Under  Secretary  of  Energy  for 
confirmation  and  approval  on  an  interim 
basis  and  to  the  FERC  for  confirmation 
and  approval  on  a  final  basis.  The  FERC 
will  allow  the  public  an  opportunity  to 
provide  written  comments  on  the 
proposed  rate  increases  before  making  a 
final  decision. 


Issued  in  Tulsa,  Oklahoma,  this  4th  day  of 
Noveint)er  1987. 

Ronald  H.  WilkefMn. 

Administrator,  Southwestern  Power 

A  dministration. 

|FR  Doc-  87-26595  Filed  11-17-87:  8:45  am] 
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Western  Area  Power  Administnrtion 

Floodplains/Wetlands  Involvement  tor 
New  Waddell-Westwing  230-kV 
Transmission  Line  Project;  Maricopa 
County,  AZ 

AGENCY:  Westem  Area  Power 
Administration,  DOE. 

action:  Floodplains/wetlands 
involvement  and  opportunity  to 
comment. 

summary:  The  Department  of  Energy 
(DOE).  Western  Area  Power 
Administration  (Westem),  is  proposing 
to  construct  the  New  Waddell- 
Westwing  230  kilovolt  (kV) 
Transmission  Line.  Pursuant  to  the 
requirements  of  DOE's  "Compliance 
with  Floodplains/Wetlands 
Environmental  Review  Requirements," 
10  CFR  Part  1022.  Westem  has 
determined  that  this  project  would 
involve  activities  within  a  floodplain 
area.  Two  segments  of  the  right-of-way 
(ROW)  are  located  in  a  Zone  A 
floodplain.  Westem  will  prepare  a 
floodplain  assessment  as  an  integral 
part  of  ihe  environmental  assessment 
(EA)  covering  the  project. 

The  transmission  line  will  be  located 
in  Maricopa  County.  Arizona,  and  will 
connect  New  Waddell  Dam  on  the  Agua 
Fria  River  to  the  Westwing  Substation 
about  12  miles  southwest  of  the  d»m 
along  the  river.  The  transmission  line 
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will  be  constructed  using  steel  lattice 
structures  and  will  parallel  two  Arizona 
Public  Service  Company  steel  lattice 
500-kV  transmission  lines  for  most  of  its 
approximately  12-mile  length.  The  new 
line  will  be  owned  by  the  Bureau  qf 
Reclamation  (BuRec);  however, 
construction,  operation,  and 
maintenance  will  be  provided  by 
Western. 

A  final  environmental  impact 
statement  (EIS)  was  prepared  by  BuRec 
to  describe  the  nine  alternatives  for  the 
construction  and  operation  of  the 
Regulatory  Storage  Division  of  the 
Central  Arizona  Project  (CAP)  (INT- 
FES-84-4).  Construction  of  the  CAP 
Regulatory  Storage  Division  was 
auOiorized  by  section  301(a)(3)  of  the 
Colorado  River  Basin  Project  Act  of  1968 
(Pub.  L  90-537).  The  EIS  was  supported 
by  23  technical  reports  which  covered 
planning,  designs,  public  involvement, 
social  and  environmental  assessment, 
economics,  and  hyrological  analysis. 
New  Waddell  Dam  is  one  of  the 
authorized  construction  projects  which 
is  a  part  of  the  agency's  selected  plan, 
known  as  Plan  6.  Since  the  new  line  is 
basically  in  the  study  area  of  the  EIS. 
Western  will  reference  the  EIS.  In 
addition.  Western  is  currently       , 
conducting  an  EA  to  complete  the' 
National  Environmental  Pohcy  Act  of 
1969  (NEPA)  compliance  for  the  new 
230-kV  line.  I 

The  floodplain  maps  prepared  by  the 
Federal  Emergency  Management 
Agency  show  that  the  first  mile  of  the 
route  southeast  of  the  dam  lies  within  a 
Zone  A  floodplain  associated  with  the 
Agua  Fria  River.  Zone  A  indicates  a  lOO- 
year  floodplain.  Also,  the  route  further 
down  crosses  the  Agua  Fria  River  bed 
which  is  dry  unless  water  is  being 
released  at  the  dam.  As  both  of  these 
areas  are  located  just  downstream  of 
the  New  Waddell  Dam,  which  regulates 
flows  in  the  Agua  Fria  River,  it  is 
assumed  that  the  risk  of  flooding  is 
remote.  The  majority  of  the  line  route  is 
outside  the  floodplain  area.  Structures 
that  may  have  to  be  located  in  these  two 
areas  will  be  designed  with 
floodproofing  measures,  such  as  deeper 
footings,  to  prevent  washout. 
DATES:  Public  comments  or  suggestions 
on  Western's  proposal  in  the  floodplain 
area  are  invited.  Any  comments  are  due 
December  3, 1987. 

ADDRESSES:  Comments  or  suggestions 
concerning  this  proposal  should  be  sent 
to: 

Mr.  Thomas  A.  Hine.  Area  Manager. 
Boulder  City  Area  Office.  Western 
Area  Power  Administration.  P.O.  Box 
20a  Boulder  City.  NV  89005.  (702)  477- 
320O 


Mr.  Gary  W.  Frey,  Director  of 
Environmental  Affairs.  Western  Area 
Power  Administration.  P.O.  Box  3402, 
Golden,  CO  80401.  (303)  231-1527  . 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Saylor,  Environmental 
Manager,  Boulder  City  Area  Office, 
Western  Area  Power  Administration, 
P.O.  Box  200,  Boulder  City,  NV  89005, 
(702)  477-3244. 

Issued  in  Golden,  Colorado.  November  9, 
1987. 

Wiliiam  H.  Clagett, 
Administrator. 
[FR  Doc.  87-26551  Filed  11-17-87;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3292-1] 

Science  Advisory  Board, 
Environmental  Health  Committee, 
Drinking  Water  Subcommittee;  Open 
Meeting 

Under  Pub.  L  92-463,  notice  is  hereby 
given  that  a  two-day  meeting  of  the 
Drinking  Water  Subcommittee  of  the 
Environmental  Health  Committee  of  the 
Science  Advisory  Board  will  be  held  on 
December  3-4, 1987  in  Room  121-126  of 
the  Andrew  Breidenbach  Environmental 
Research  Center  of  the  U.S. 
Environmental  Protection  Agency,  26 
West  St.  Clair  Street.  Cincinnati,  Ohio 
45268.  The  meeting  will  start  at  8:30  a.m. 
on  December  3rd  and  adjourn  no  later 
than  4:00  p.m.  on  December  4th. 

The  purpose  of  the  meeting  will  be  to 
review  the  Health  Ejects  Research 
Program  on  Drinking  Water  Distribution 
Systems.  The  Subcommittee  will  hear 
presentations  concerning  the  research 
program  on  December  3rd  and  will 
discuss  the  program  on  December  4th. 

An  issue  paper  has  been  prepared  for 
this  review  and  is  available  for  Mr.  Bala 
Krishnan.  Office  of  Research  and 
Development  (RD-681)  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460  (202) 
382-5895. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public 
wishing  to  attend  the  meeting  must 
contact  Dr.  C.  Richard  Cothem, 
Executive  Secretary  to  the  Commitee,  or 
Ms.  Renee  Butler,  by  telephone  at  (202) 
382-2552  or  by  mail  to:  Science  Advisory 
Board  (A-lOl-F),  401  M  Street  SW., 
Washington,  DC  20460  no  later  than 
c.o.b.  on  November  27,  1987. 


Dated:  November  11. 1987. 
Terry  F.  Yosie, 

Director.  Science  Advisory  Board. 

[FR  Doc.  87-26562  Filed  11-17-87:  8:45  amj 
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[OPTS-140091;  FRL-3292-6] 

Access  to  Confidential  Business 
Infonnation  By  Kearney/Centaur 
Division  and  Midwest  Research 
Institute 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  authorized  its 
contractor,  Kearney/Centaur  Division 
(KCD)  of  Washington,  DC  and  KCD's 
subcontractor.  Midwest  Research 
Institute  (MRI)  of  Kansas  City,  MO,  for 
access  to  information  which  has  been 
submitted  to  EPA  under  sections  5  and  8 
of  the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be  confidential 
business  information  (CBI). 

date:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  November  30, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein,  Director,  TSCA 

Assistance  Office  (TS-799),  Office  of 

Toxic  Substances,  Environmental 

Protection  Agency.  Rm.  E-543.  401  M  St.. 

SW..  Washington.  DC  20460.  (202-554- 

1404). 

SUPPLEMENTARY  INFORMATION:  Under 

TSCA,  EPA  must  determine  whether  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  certain 
chemical  substances  or  mixtures  may 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment.  New 
chemical  substances,  i.e.,  those  not 
listed  on  the  TSCA  Chemical 
Substances  Inventory,  are  evaluated  by 
EPA  under  section  5  of  TSCA.  Existing 
chemical  substances,  i.e.,  those  listed  on 
the  TSCA  Inventory,  are  evaluated  by 
the  Agency  under  sections  4. 6.  and  8  of 
TSCA. 

Under  contract  No.  68-02-4297.  EPA's 
contractor  KCD.  Suite  700. 1400  I  Street. 
NW..  Washington.  DC  and  KCD's 
subcontractor,  MRI,  425  Volker 
Boulevard.  Kansas  City.  MO  will  assist 
the  Office  of  Toxic  Substances' 
Economics  and  Technology  Division  in 
performing  economic  and  regulatory 
impact  analyses  primarily  addressing 
costs,  economic  impacts,  benefits  and 
regulatory  impacts  of  actions  proposed 
or  taken  under  sections  5  and  8  of 
TSCA. 
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In  a  previous  notice  published  in  the 
Federal  Register  of  October  24. 1986  (51 
FR  37786).  EPA  announced,  under 
contract  No.  68-02-3980.  authorization 
by  KCD  for  access  to  TSCA  CBI:  to 
perform  functions  similar  to  those  under 
this  contract. 

In  accordance  with  40  CFR  2.306(j). 
EPA  has  determined  that  under  contract 
No.  68-02-4297.  KCD  and  MRI  will 
require  access  to  CBI  submitted  to  EPA 
under  TSCA  to  successfully  perform  the 
duties  specified  under  the  contract  KCD 
and  MRI  personnel  will  be  given  access 
to  infonnation  submitted  under  sections 
5  and  8  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  sections 
5  and  8  of  TSCA  that  EPA  may  provide 
KCD  and  MRI  access  to  these  CBI 
materials  on  a  need-to-know  basis.  All 
access  to  TSCA  CBI  under  this  contract 
will  take  place  at  EPA  Headquarters  or 
at  the  contractor  and  subcontractor 
facilities  identified  above.  Upon 
completing  review  of  the  CBI  materials 
under  the  contract,  KCD  and  MRI  will 
return  all  transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  is  scheduled  to 
expire  on  September  30, 1990. 

KCD  and  MRI  have  been  authorized 
for  access  to  TSCA  CBI  at  their  facilities 
under  the  EPA  "Contractor 
Requirements  for  the  Control  and 
Security  of  TSCA  Confidential  Business 
Information"  security  manual.  EPA  has 
approved  security  plans  prepared  by 
KCD  and  MRI  and  has  performed  the 
required  inspection  of  their  facilities  and 
found  them  to  be  in  compliance  with  the 
requirements  of  the  manual.  Contractor 
personnel  will  be  required  to  sign  non- 
disclosure agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  November  10, 1987. 
Susan  F.  Vogt, 

Acting  Office  Director,  Office  of  Toxic 

Substances. 

[FR  Doc.  87-26564  Filed  ll-17-.«7;  8:45  am] 
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(OPTS-140087;  FRL-3292-5] 

Access  to  Confidential  Business 
Information  by  Midwest  Research 
Institute 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  authorized  its 
contractor,  Midwest  Research  Institute 


(MRI)  of  Gary,  NC.  for  access  to 

information  which  has  been  submitted 

to  EPA  under  sections  6  and  8  of  the 

Toxic  Substances  Control  Act  (TSCA). 

Some  of  the  information  may  be  claimed 

or  determiped  to  be  confidential 

business  information  (CBI). 

date:  Access  to  the  confidential  data 

submitted  to  EPA  will  occur  no  sooner 

than  November  30, 1987. 

FOR  further  information  CONTACT. 

Edward  A.  Klein,  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-543. 401  M  St. 
SW..  Washington.  DC  20460.  (202-^554- 
1404). 

SUPPIEMENTARY  INFORMATION:  Under 

TSCA.  EPA  must  determine  whether  the 
manufacture,  processing,  distribution  in 
commerce,  use.  or  disposal  of  certain 
chemical  substances  or  chemical 
mixtures  may  present  an  unreasonable 
risk  of  injury  to  human  health  or  the 
environment.  New  chemical  substances, 
i.e..  those  not  listed  on  the  TSCA 
Chemical  Substances  Inventory,  are 
evaluated  by  EPA  under  section  5  of 
TSCA.  Existing  chemical  substances, 
i.e..  those  listed  on  the  TSCA  Inventory, 
are  evaluated  by  the  Agency  under 
sections  4,  8,  and  8  of  TSCA. 

Under  contract  numbers  68-02-3817 
and  88-02-4379.  EPA's  contractor  MRI. 
401  Harrison  Oakes  Boulevard.  Suite 
350,  Gary,  NC  will  assist  the  Office  of 
Air  Quality  Planning  and  Standards  in 
the  development  of  air  pollution 
emission  standards  for  chromium  air 
pollutants  under  the  authority  of  section 
6  of  TSCA  and  sections  111  and  112  of 
the  Clean  Air  Act 

In  accordance  with  40  CFR  2.306(j). 
EPA  has  determined  that  under  contract 
numbers  68-02-3817  and  6&-02-4379 
MRI  will  require  access  to  CBI 
submitted  to  EPA  under  TSCA  to 
successfully  perform  the  duties  specified 
under  the  contracts.  MRI  personnel  will 
be  given  access  to  all  information 
submitted  under  sections  6  and  8  of 
TSCA.  Some  of  the  information  may  be 
claimed  or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
MRI  access  to  these  CBI  materials  on  a 
need-to-know  basis.  All  access  to  TSCA 
CBI  under  these  contracts  will  take 
place  at  EPA  and  contractor  facilities. 

Clearance  for  access  to  TSCA  CBI 
under  these  contracts  is  scheduled  to 
expire  on  September  30, 1988. 

MRI  being  authorized  to  transfer  CBI 
materials  from  EPA  Headquarters  to  its 
facilities  will,  upon  completing  review  of 
the  CBI  materials,  return  them  to  EPA. 
MRI  will  be  authorized  for  such  access 


under  the  EPA  "Contractor 
Requirements  for  the  Control  and 
Security  of  TSCA  Confidential  Business 
Information"  security  manual.  EPA  has 
received  MRI's  security  plans  and  will 
perform  the  required  inspections  of  its 
facilities  before  CBI  access  at  the  site 
will  be  allowed.  MRI  personnel  will  be 
required  to  sign  non-disclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  TSCA  CBI. 

Dated:  November  10, 1987. 
Susan  F.  Vogt. 

Acting  Office  Director,  Office  of  Toxic 
Substances. 

[FR  Doc.  87-26563  Filed  11-17-S7;  BAi  am] 
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(FRL-3291-51 

Vohisla-Florldan  Aquifer  in  Volusia, 
Flagler  and  Putnam  Counties.  PL;  Sole 
Source  Aquifer,  Final  Detenninatiofi 

agency:  U.S.  Environmental  Protection 
Agency. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
pursuant  to  section  1424(e)  of  the  Safe 
Drinking  Water  Act  as  amended,  the 
Regional  Administrator  of  the  United 
States  Environmental  Protection  Agency 
(EPA)  Region  IV  has  determined  that  the 
Volusia-Floridan  Aquifer  underlying 
Volusia  and  portions  of  Flagler  and 
Putnam  Counties.  Florida,  is  the  sole  or 
principal  source  of  drinking  water  for 
public  water  supply  systems  and 
individual  wells  in  Volusia  County  and 
designated  portions  of  Flagler  and 
Putnam  Counties  and  that  this  aquifer,  if 
contaminated,  would  create  a  si^iificant 
hazard  to  public  health.  As  a  result  of 
this  action,  all  federally  financially 
assisted  projects  constructed  in  the 
Volusia-Floridan  Aquifer  designated 
area  will  be  subject  to  EPA  review  to 
ensure  that  these  projects  are  designed 
and  constructed  such  that  they  do  not 
contaminate  the  Aquifer  so  as  to  create 
a  significant  hazard  to  public  health. 

The  boundary  of  the  designated  area 
may  be  generally  described  as  follows: 

The  northern  boundary  of  the 
designated  area  begins  at  the  southeast 
comer  of  Flagler  Beach  State  Park  and 
curves  south  and  west  through  the 
community  of  Karona  at  U.S.  Highway 
Route  Number  1.  The  boundary 
continues  southwest,  west  and 
northwest  to  the  intersection  of  Haw 
Creek  and  Crescent  Lake.  The  boundary 
then  follows  the  west  bank  of  Crescent 
Lake  to  Dunn's  Creek  and  foliows  the 
west  bank  of  Dunn's  Creek  to  its 
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intersection  with  the  St.  John's  River. 
The  border  of  the  designated  area  then 
follows  the  east  bank  of  the  St.  John's  to 
Lalce  George  and  the  east  bank  of  Lake 
George  to  its  intersection  with  the 
boundary  of  Volusia  County.  The 
boundary  of  the  designated  area  and  the 
boundary  of  Volusia  County  are 
congruent  for  the  remainder  of  the  area's 
western  and  southern  boundaries  to  the 
Atlantic  Ocean.  The  area's  eastern 
boundary  is  the  Atlantic  Ocean. 
DATES:  This  determination  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  pm  Eastern  Time  on 
December  2. 1987. 

AOORESSES:  The  data  on  which  these 
findings  are  based  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency, 
Ground- Water  Protection  Branch.  345 
Courtland  Street.  NE..  Atlanta.  Georgia 
30365. 

FOM  FURTHER  INFORMATION  CONTACT. 
James  S.  Kutzman.  Chief,  Ground-Water 
Protection  Branch,  Environmental 
Protection  Agency,  Region  IV  at  404/ 
347-3866. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Title  XIV.  Public  Health  Service  Act, 
as  amended  by  the  Safe  Drinking  Water 
Act,  Pub.  L  93-523,  section  1424(e) 
states  as  follows: 

If  the  Administrator  determines,  on  his  own 
initiative  or  upon  petition,  that  an  area  has  an 
aquifer  which  is  the  sole  or  principal  drinking 
water  source  for  the  area  and  which,  if 
contaminated,  would  create  a  signiflcant 
hazard  to  public  health,  he  shall  publish 
notice  of  that  determination  in  the  Federal 
Register.  After  the  publication  of  any  such 
notice,  no  commitment  for  federal  fmancial 
assistance  (through  a  grant,  contract,  loan 
guarantee,  or  otherwise)  may  tie  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  for  federal  Hnancial  assistance 
may.  if  authorized  under  another  provision  of 
law,  l>e  entered  into  to  plan  or  design  the 
project  to  assure  that  it  will  not  so  I 

contaminate  the  Aquifer.  I 

On  June  18. 1982.  a  petition  was 
presented  on  behalf  of  the 
Environmental  Council  of  Volusia 
County.  Florida  requesting  designation 
of  the  Volusia-Floridan  Aquifer  as  a  sole 
source  of  drinking  water.  A  notice  was 
published  in  the  Federal  Register  on 
December  8, 1982  which  acknowledged 
receipt  of  the  petition  and  solicited 
comments  )intil  February  14. 1983.  On 
April  14, 1983,  a  notice  was  published  in 
the  Federal  Register  announcing  a  public 
hearing  to  be  held  on  May  11. 1983.  A 


public  hearing  was  conducted  on  that 
day  form  9:30  am  to  12:00  noon  and  from 
7:00  pm  to  9:00  pm  in  the  City  Hall 
Council  Chambers,  301  South 
Ridgewood  Avenue,  Daytona  Beach, 
Florida  and  the  public  was  permitted  to 
submit  comments  and  information  on 
the  petition  until  May  25, 1983. 

EPA  Region  IV,  under  regulations  then 
in  effect,  forwarded  the  petition  with 
supporting  documentation  and  a 
recommendation  for  approval  to  the 
EPA  Administrator  on  September  30. 
1984.  The  regulations  having  been 
revised  and  the  authority  to  designate 
sole  source  aquifers  having  been 
delegated  to  Regional  Administrators, 
the  Volusia-Floridan  designation 
petition  was  returned  to  EPA  Region  IV 
March  30. 1987.  for  decision  by  the 
Regional  Administrator. 

II.  Basis  for  Determination 

Among  the  factors  to  be  considered 
by  the  Regional  Administrator  in 
connection  with  the  designation  of  a 
sole  source  aquifer  are:  (1)  Whether  the 
Aquifer  is  the  sole  or  principal  source  of 
drinking  water  of  the  area  petitioned  for 
designation  and  (2)  whether 
contamination  of  the  Aquifer  would 
create  a  significant  hazard  to  public 
health.  Following  review  of  the  petition, 
the  technical  information  available  to 
this  Agency,  and  comments  received 
from  the  public,  the  Regional 
Administrator  has  made  the  following 
fmdings  which  are  the  basis  for  the 
determination  noted  above: 

A.  The  Volusia-Floridan  Aquifer 
currently  serves  as  the  sole  or  principal 
source  of  drinking  water  for  more  than 
277.000  persons  in  the  designated  area. 

B.  The  Volusia-Floridan  Aquifer 
currently  provides  more  than  50  percent 
of  the  drinking  water  for  the  designated 
area,  and  in  fact,  provides  nearly  100 
percent  of  the  area's  drinking  water. 

C.  There  is  no  existing  alternative 
source  of  drinking  water  or  combination 
of  sources,  which  could  provide  50 
percent  or  more  of  the  drinking  water  to 
the  designated  area,  nor  is  there  any 
available,  cost  effective,  future  source 
capable  of  supplying  the  drinking  water 
requirements  of  the  area  now  served  by 
the  Volusia-Floridan  Aquifer. 

D.  The  portion  of  the  Floridan  Aquifer 
designated  by  the  petition  as  the 
Volusia-Floridan  Aquifer  is 
hydraulically  isolated  from  the  rest  of 
the  Floridan  Aquifer.  It  has  been 
referred  to  as  a  distinct  "island"  of  fresh 
water  surrounded  by  saline,  non-potable 
water.  There  are  two  major  water 
bearing  units  in  the  designated  area;  the 
surficial  or  water-table  acquifer  and 
beneath  it  the  Volusia-Floridan  Aquifer. 
The  surficial  aquifer  is  composed  of 


about  25  to  80  feet  of  unconsolidated 
sands,  shells  and  clays,  mostly  of 
Pleistocene  and  Recent  age.  The 
surficial  aquifer  is  recharged  by  rain 
water.  The  underlying  aquifer  is 
composed  primarily  of  limestones  and 
dolomitic  limestones  of  Eocene  age.  The 
total  thickness  of  the  Aquifer  is 
estimated  to  be  in  excess  of  six  hundred 
feet.  Separating  the  surficial  and 
Volusia-Floridan  aquifers  is  a 
discontinuous  bed  of  Miocene  clay 
which  acts  as  a  leaky  confining  layer. 
The  Volusia-Floridan  Aquifer  is 
recharged  by  water  from  the  surifical 
aquifer  leading  through  the  Miocene 
clays.  As  a  result  of  the  highly 
permeable  surficial  aquifer  and  the 
leaky  nature  of  the  Miocene  clay 
separating  layer,  the  Volusia-Floridan 
Aquifer  is  susceptible  to  contamination 
through  its  recharge  zone  from  a  number 
of  sources, 

E.  The  recharge  zones  for  the  Volusia- 
Floridan  Aquifer  consist  of  the  sandy 
terraces  and  ridges  of  Volusia  County 
and  are  entirely  dependent  upon  local 
rainfall  in  the  immediate  vicinity  of 
Volusia  County  for  recharge.  Therefore, 
there  is  no  stream  flow  source  zone  as 
such. 

F.  After  reviewing  the  public  hearings 
and  written  comments,  there  were  no 
significant  adverse  comments  to 
contradict  any  of  the  above  conclusions. 

III.  OescriptioD  of  the  Volusia-Floridan 
Aquifer  in  Volusia  County  and  Portions 
of  Flagler  County  and  Putnam  County, 
Florida  and  its  Recharge  Zone 

Section  1424(e]  requires  that  after 
publication  of  the  Administrator's 
determination: 

*  *  *  no  commitment  of  federal  financial 
assistance  (through  a  grant,  contract,  loan 
guarantee,  or  otherwise)  may  be  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health  *  *  *. 

The  recharge  zone  is  that  area  through 
which  water  enters  or  could  enter  into 
the  Aquifer.  The  area  in  which  projects 
may  be  reviewed  is  the  area 
encompassed  by:  (1)  The  boundary  of 
the  Volusia-Floridan  Aquifer;  and  (2)  its 
recharge  zone. 

The  portion  of  the  Floridan  Aquifer 
designated  by  the  petition  as  the 
Volusia-Floridan  Aquifer  is 
hydraulically  isolated  from  the  rest  of 
the  Floridan  Aquifer.  It  has  been 
referred  to  as  a  distinct  "island"  of 
drinking  quality  water  surrounded  by 
saline,  non-potable  water.  This  "island" 
is  centered  over  Volusia  County  with 
some  overlap  into  Flagler  and  Putnam 
Counties.  Water  in  the  Volusia-Floridan 
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Aquifer  has  a  total  dissolved  solids 
content  of  generally  less  than  100  mg/l 
and  chloride  concentrates  less  than  the 
25  mg/l  level  requires  by  the  National 
Secondary  Drinking  Water  Regulations. 

There  are  two  major  water  bearing 
units  in  Volusia  County  and  the 
surrounding  vicinity,  the  water  table 
(non-artesian)  aquifer  and  the  Floridan 
(artesian)  aquifer.  The  shallow,  water 
table  aquifer  is  composed  of  from  about 
25  to  80  feet  of  unconsolidated  sands, 
shell  and  clays,  mostly  of  Pleistocene 
and  Recent  age.  The  Floridan  or  artisian 
aquifer  is  composed  primarily  of 
limestones  and  dolomitic  limestones  of 
Eocene  age.  The  total  thickness  of  this 
Aquifer  is  estimated  to  be  in  excess  of 
600  feet.  Dense  and  relatively 
impermeable  zones  occur  within  the 
rock  sequence,  and  where  continuous, 
divide  the  Aquifer  into  an  upper  and 
lower  part.  These  dense  zones  retard  the 
verticle  flow  of  groundwater  and  appear 
to  separate  saline  water  in  the  lower 
parts  of  the  Aquifer  from  fresher,  better 
quality  water  in  the  upper  part. 
Separating  the  water  table  aquifer  from 
the  Floridan  Aquifer  is  a  discontinuous 
bed  of  Miocene  clay  which  acts  as  a 
leaky  confining  layer.  Leakage  can  occur 
upward  from  the  Floridan  or  downward 
from  the  water  table  aquifer,  depending 
upon  relative  pressure  heads. 

The  mechanism  responsible  for  the 
existence  of  the  Volusia-Floridan 
Aquifer  is  one  of  localized  recharge 
governed  by  topography  and  the  nature 
of  the  overiying  materials.  In  general, 
the  topography  of  Volusia  County 
consists  of  a  series  of  terraces  and 
ridges  of  marine,  karstic  and  shore-line 
origin,  beginning  at  sea  level  at  the 
eastern  edge  of  the  County,  rising  in 
step-wise  fashion  to  an  elevation  of 
approximately  100  feet  and  then 
dropping  to  almost  sea  level  at  the  St. 
Johns  River  on  the  western  slope  of  the 
County.  In  parts  of  Volusia  County,  the 
confining  clay  bed  is  apparently  more 
permeable  and  water  can  flow  directly 
from  the  water  table  aquifer  into  the 
Floridan.  In  other  locations,  the  material 
impedes  flow  and  recharge  only  occurs 
when  and  where  the  water  table  level  is 
high  enough  to  exert  enough  pressure  to 
force  downward  movement.  This  occurs 
wherever  the  water  table  level  is  higher 
than  the  potentiometric  (or  water)  level 
in  the  Floridan  Aquifer,  especially  in  the 
sand  ridges. 

The  recharge  zones  for  the  Volusia- 
Floridan  Aquifer  consist  of  the  sandy 
terraces  and  ridges  of  Volusia  County 
and  are  entirely  dependent  upon  local 
rainfall  in  the  immediate  vicinity  of 
Volusia  County  for  recharge.  Therefore, 
there  is  no  stream  flow  source  zone,  as 


such.  Within  Volusia  County,  122  public 
water  systems  draw  from  the  Volusia- 
Floridan  Aquifer  which  supplies  all 
public  systems  in  the  County.  In  other 
surrounding  counties  where  Floridan 
Aquifer  water  does  not  meet  drinking 
water  standards,  the  water  table  aquifer 
and  surface  water  sources  are  used  for 
water  supply.  In  Brevard  County  to  the 
south,  the  water  table  aquifer  is  used  for 
water  supply  but  the  water  must  be 
treated  for  iron  content  removal. 

IV.  Information  Utilized  in 
Detennination 

The  information  utilized  in  this 
determination  includes  the  petition, 
written  and  verbal  comments  submitted 
by  the  public  and  various  technical 
publications.  These  are  all  available  to 
the  public  and  may  be  inspected  during 
normal  business  hours  at  the  offices  of 
the  U.S.  Environmental  Protection 
Agency,  Region  IV.  located  at  345 
Countland  Street.  NE.,  Atlanta.  Georgia, 
30365.  This  material  is  retained  in  the 
files  of  the  Ground- Water  Protection 
Branch. 

While  the  guidance  provided  to  both 
petitioners  and  reviewers  of  sole  source 
aquifer  designation  petitions  has  been 
revised  since  the  submission  of  the 
petition  to  designate  the  Volusia- 
Floridan  Aquifer  was  received,  EPA  has 
determined  that  review  and  action  on 
the  petition  should  be  taken  under  the 
guidance  in  force  at  the  time  of  receipt. 

V.  Project  Review 

EPA  Region  IV  is  working  with  the 
federal  agencies  that  may  in  the  future 
provide  financial  assistance  to  projects 
in  the  area  of  concern.  Interagency 
procedures  and  Memoranda  of 
Agreement  are  in  force  or  are  being 
developed  through  which  EPA  Region  IV 
will  be  notified  of  proposed 
commitments  by  federal  agencies  for 
projects  which  could  contaminate  the 
Volusia-Floridan  Aquifer.  EPA  Region 
rV  will  evaluate  such  projects  and. 
where  necessary,  conduct  an  in-depth 
review,  including  soliciting  public 
comments  where  appropriate.  When 
reviewing  projects,  EPA  will  consult 
with  state  and  local  control  agencies  to 
ensure  that  their  views  can  be  given  full 
consideration  and  that  their  mechanisms 
for  protecting  the  Aquifer  are  utilized  to 
the  maximum  extent. 

Should  the  Regional  Administrator 
determine  that  a  project  may 
contaminate  the  Aquifer  so  as  to  create 
a  significant  hazard  to  public  health,  no 
commitment  for  federal  financial 
assistance  may  be  entered  into. 

However,  a  conunitment  for  federal 
financial  assistance  may,  if  authorized 
under  another  provision  of  law,  be 


entered  into  to  plan  or  design  the  project 
to  assure  that  it  will  not  contaminate  the 
Aquifer.  Federal  financial  assistance  to 
construct  the  project  may  be  committed 
when  planning  and  design  changes  have 
been  negotiated  that  make  the  project 
acceptable  to  EPA  Region  IV. 

VI.  Sununary  and  Discussion  of  Public 
Comments 

Most  of  the  comments  received  during 
the  public  hearing  were  in  favor  of  the 
designation.  Only  one  written  comment 
was  received  following  the  public 
hearing;  this  was  from  the  City  of 
Daytona  Beach.  Florida,  and  included 
comments  on  the  petition  by  a 
consulting  engineering  firm.  Negative 
conmients  received  on  the  designation 
were  based  on  the  premise  that 
adequate  protection  of  the  Aquifer  is 
provided  by  state  and  local  government 
agencies.  "This  comment  does  not  have 
bearing  on  the  criteria  for  designating 
sole  source  aquifers  or  the  withholding 
of  federal  financial  assistance. 

The  comments  and  responses  were 
summarized  by  EPA  Region  IV  in  a 
document  titled  Summary  Response  to 
Public  Comment  prepared  in  May  1984. 
This  document  has  been  revised  and 
together  with  the  transcript  of  the  public 
hearing  and  the  written  comment 
received,  is  available  for  public 
inspection  during  normal  business  hours 
at  the  Ground- Water  Protection  Branch, 
EPA  Region  IV.  345  Courtland  Street, 
NE.,  Atlanta.  Georgia  30365. 

VII.  Economic  and  Regulatory  Impact 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  650(b),  I  hereby  certify  that  the 
attached  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  only  such 
entities  that  could  be  affected  are  those 
that  request  federal  financial  assistance 
for  projects  which  have  the  potential  for 
contaminating  the  Volusia-Floridan 
Aquifer  so  as  to  create  a  significant 
hazard  to  public  health.  EPA  does  not 
expect  to  be  reviewing  small,  isolated 
conmiitments  of  financial  assistance  on 
an  individual  basis,  unless  a  cumulative 
impact  on  the  Aquifer  is  anticipated; 
accordingly,  the  number  of  affected 
small  entities  will  be  minimal.  Most 
projects  subject  to  this  review  will  be 
preceded  by  a  ground-water  impact 
assessment  required  pursuant  to  other 
federal  laws  such  as  the  National 
Environmental  Policy  Act  (NEPA)  as 
amended,  42  U.S.C.  4321.  et  seq.  These 
reviews,  together  with  the  sole  source 
aquifer  review,  will  allow  EPA  and 
other  Federal  agencies  to  avoid  delay  or 
duplication  of  effort  in  approving 
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financial  assistance,  thus  minimizing 
any  adverse  effect  on  those  small 
entities  which  are  affected.  Finally, 
today's  action  dues  not  prevent  grants  of 
federal  financial  assistance  which  may 
be  available  to  any  affected  small  entity 
in  cider  to  pay  fur  the  redesign  of  the 
project  to  assure  protection  of  the    I 
Aquifer.  [ 

Under  Executive  Order  12291,  EI'A 
must  judge  whether  a  regulation  is  i 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 
of  $100  or  more  on  the  economy,  will  not 
cause  any  major  increhse  in  costs  or 
prices  and  will  not  have  significanti 
adverse  effects  on  competition.       ' 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States  enterprises  to  compete  in 
domestic  or  export  markets.  Today's 
action  only  affects  Volusia  County  and 
portions  of  Flagler  and  Putnam  Counties. 
Florida.  It  provides  an  additional  review 
of  groundwater  protection  measures  for 
only  those  projects  which  request 
financial  assistance. 

Dated:  November  5, 1987. 
Lee  A.  Dehihns, 

Aclinf;  Rp};:onal  Administrutur. 

[FR  Uoc.  87-26565  Filed  ll-17-«7:  8:45  am) 

BILUNCi  CODE  SSSO-SO-M 


FE0ERA1.  COMMUNICATIONS 
CCWr.»!£SION 

Travel  Reimbursement  Program; 
PubMcatian  of  Report 

AGL^iCY:  Federal  Communications 
Commission. 

action:  Publishing  of  report  on  Travel 
Reimbursement  Program. 

summary:  In  Pub.  L.  97-259  the       i 
Congress  authorized  the  Fed'^ral     | 
Communications  Coinmission  to  accept 
reimbursement  from  non -government 
organizations  lor  travel  of  employees  of 
the  Commission.  The  Federal 
Communications  Commission  must  keep 
records  of  reimbursobie  travel  by  event 
and  prepare  a  report  of  all 
reimbursements  allowed.  Copies  of  each 
report  will  be  provided  to  the  Senate 
Committee  on  Appropriations,  House 
Committee  on  Appropriations.  Senate 
Committee  on  Commerce,  Science,  and 
Transportation,  and  the  H-^'-i^e 
Committee  on  Energy  and  Commerce.  In 
addition,  the  Federal  Communications 
Commtssion  must  publish  each  report  in 
the  Federal  Register. 


date:  This  report  is  for  the  period  July  1. 
1967  through  September  30, 1987. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  • 
FOR  FURTHER  INFORMATION  CONTACT. 
Debora  Smith,  Office  of  the  Managing 
Director.  (202)  632-6900. 
SUPPLEMENTARY  INFORMATiON:  The 
report  for  the  period  July  1, 1987  through 
September  30, 1987  is  as  follows: 

Federal  Communications  Commission,  Travel 
Reimbursement  Program,  July  1, 1967 — 
September  30, 1987,  Summary  Report 

Total  number  of  sponsored  events  ..  12 
Total  number  of  sponsoring  orga- 
nizations   12 

Total  number  of  commissioners/ 
employees  attending 16 

Total    amount    of   reimbursement 
expected: 

Transporliilion S6.493.15 

Subsistence 6,000.50 

Other  expenses 943.00 

Total 13,436.65 


Federal  Communications  Commission,  Travel 
Reimbursement  Program,  Individual  Event 
Report 

Sponsoring  Organization:  American  Radio 
Relay  League  Inc.,  International  Secretariat 
of  the  International  Radio  Union. 
Administrative  Headquarters,  Newington, 
Connecticut  06111. 

Date  of  Event:  July  10-12. 1087. 

Description  of  the  Event:  To  participdte  in 
the  American  Radio  LeHguu  National 
Convention  in  Atlanta,  Georgia. 

Commissioners  Attending:  N'/A. 

Other  Eniployee(s]  Attending:  Riilph  A. 
Hallor,  Deputy  Chief — Private  Radio  Bureau: 
John  B.  Johnston,  Supervisoiy  Electronic 
Engineer — Private  Radio  Bureau. 

Amount  of  Reimbursement: 

Transportation 8.(75.00 

Subsistence 475.00 

Other  expenses 50.00 

Total 900.00 


Federal  Communications  Commission,  Travel 
Reimbursement  Program,  Individual  Event 
Report 

Sponsoring  Organization:  Alaska 
Broadcasters  Association.  P.O.  Box  102424, 
Anchorage.  AK  99510. 

Date  of  the  Event:  August  12-15, 1987. 

Description  of  the  Event;  To  attend  Alaska 
Broadcasters  Association's  Annual 
Convention  in  Anchorage,  AK. 

Commissioners  Attending:  N'/A. 

Other  Employee(s)  Attending:  Charles  W. 
Kelley,  Chief,  Enforcement  Division — Mass 
Media  Bureau. 

Amount  of  Reimbursement: 


Transportation $669.37 

Subsistence 610.00 

Other  expenses 100.(X) 

Total 1..179.37 

Federal  Communications  Commission,  Travel 
Reimbursement  Program,  Individual  Event 
Report 

Sponsoring  Organization:  Arkansas  Public 
Service  Commission.  1000  Center.  P.O.  Box 
C-400,  Little  Rock,  Arkansas  72203. 

Date  of  the  Event:  September  22, 1987. 

Description  of  the  Event:  To  participate  in 
a  panel  presentation  at  the  Arkansas 
Telephone  Convention  in  Hot  Springs. 
Arkansas. 

Commissioners  Attending:  N/A. 

Other  Employee(s)  Attending:  Cindy 
Schonhaut,  Attorney-Adviser — Common 
Carrier  Bureau. 

Amount  of  Reimbursement: 

Transportation $334  00 

Subsistence 315.00 

Other  expenses 143  00 

Total 792.00 

Federal  Communication  Commission,  Travel 
Reimbursement  Program,  Individual  Event 
Report 

Sponsoring  Organization:  AT  &  T.  295 
North  Maple  Avenue.  Basking  Ridge.  Nj 
07920. 

Date  of  the  Event:  July  8. 1987. 

Description  of  the  Event:  To  participate  in 
the  1987  Great  Lakes  Conference  in  White 
Sulphur  Springs,  West  Virginia. 

Commissioners  Attending:  N/A. 

Other  F.mployee(s]  Attending:  Thomas  C, 
Spavins,  Deputy  Chief— Office  of  Plans  and 
Policy. 

Amount  of  Reimburspment: 

Transportation S102.50 

Subsistence 150.00 

Other  expenses 175.00 

Total 427.50 

Federal  Communications  Commission,  Travel 
Reimbursement  Program,  Individual  Event 
Report 

Sponsoring  Organization:  California 
Broadcasters  Association  (CBA).  1127  11  ih 
Street.  Suite  730,  Sacramento.  California 
95814. 

Date  of  the  Event:  July  27. 1987. 

Description  of  the  Event:  To  participate  in 
the  CBA  summer  convention  in  Monterey. 
California. 

Commissioners  Attending:  Commissioner 
Dennis  R.  Patrick. 

Other  Employee(s]  Attending:  N/A. 

Amount  of  Reimbursement: 

Transportation S424.0O 

Subsistence $124.00 

Other  expenses S25.00 

Total 573.00 
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Federal  Communications  ConuniMioii,  Travel 
Reimbuneroent  Program.  Individual  Event 
Report 

Sponsoring  Organization:  Cardiff,  1990  M. 
St.  NW..  Suite  500,  Washington,  DC  20036. 

Date  of  the  Event:  September  29— October 
1. 1987, 

Description  of  the  Event:  To  attend  the 
Land  Mobile  Expo  in  Atlanta,  Georgia. 

Commissioners  Attending:  N/A, 

Other  Employeefs]  Attending:  Gary  L 
Stanford,  Supervisory  Electronics  Engineer — 
Private  Radio  Bureau:  Ralph  A.  Haller, 
Deputy  Chief— Private  Radio  Bureau:  Richard 
J.  Shiben,  Chief — Land  Mobile  &  Microwave 
Division, 

Amount  of  Reimbursement: 

Transportation „ $784.28 

Subsistence „...,     612.00 

Other  expenses « „ 80.00 

Total 1.476.28 


Federal  Communications  Commission,  Travel 
Reimbursement  Program,  Individual  Event 
Report 

Sponsoring  Organization:  Dow,  Lohnes  & 
AlberUon,  1255  Twenty-Third  Street  NW. 
Washington.  DC  20037 

Date  of  the  Event:  September  23. 1987. 

Description  of  the  Event:  To  speak  at  the 
Great  Lakes  Cable  Expo  in  Indianapolis. 
Indiana. 

Commissioners  Attending:  N/A, 

Other  Employee(s)  Attending:  Stephen  R. 
Ross,  Supervisory  General  Attorney — Mass 
Media  Bureau. 

Amount  of  Reimbursement: 


Transportation $236.00 

Subsistence 192.00 

Other  expenses 30,00 

Total 458.00 


Federal  Conununicadons  Commission,  Travel 
Reimbursement  Program,  Individual  Event 
Report 

Sponsoring  Organization:  Michigan 
Association  of  Broadcasters,  1020  Long  Blvd., 
Suite  12,  Lansing,  Michigan  48910. 

Date  of  the  Event:  August  5-7, 1987. 

Description  of  the  Event:  To  address  the 
Michigan  Association  of  Broadcasters 
Annual  Convention  in  Bellaire,  Michigan. 

Commissioners  Attending:  Commissioner 
James  H.  Quello, 

Other  Employeefs]  Attending:  N/A 

Amount  of  Reimbursement: 


Transportation $548.00 

Subsistence „„..„ 300.00 

Other  Expenses 120.00 

Total 968JW 


Federal  Communications  Commission,  Travel 
Reimbursement  Program.  Individual  Event 
Report 

Sponsoring  Organization:  National 
Association  of  Broadcasters  (NAB),  1771  N. 
Street  NW.,  Washington,  DC  20036. 

Date  of  the  Event:  September  9-12. 1987. 

Description  of  the  Event:  To  participate  in 
the  NAB  Radio  87  Convention  in  Anaheim, 
California. 

Commissioners  Attending:  N/A 

Other  Employee(8)  Attending:  Robert  F. 
Cleveland,  Physical  Scientist— Office  of 
Engineering  &  Technology;  John  D.  Sadler, 
Communications  Industry  Specialist — Mass 
Media  Bureau. 

Amount  of  Reimbursement: 


Transportation $656.00 

Subsistence 676.50 

Other  Expenses 90.00 

Total 1,422.50 


Federal  Communications  Commission,  Travel 
Reimbursement  Program.  Individual  Event 
Report 

Sponsoring  Organization:  Office  of  Public 
Utilities  Economics,  the  University  of 
Georgia,  Athens,  Georgia  30602. 

Date  of  the  Event:  September  1-4. 1987. 

Description  of  the  Event:  To  participate  in 
the  7th  Aimual  Southern  Regional  PubUc 
Utilities  Conference  in  Atlanta.  Georgia. 

Commissioners  Attending:  N/A. 

Odier  Employeels)  Attending:  Thomas  C. 
Spavins,  Deputy  Chief— Office  of  Plans  and 
Policy. 

Amount  of  Reimbursement: 

Transportation $204.00 

Subsistence „ 204.00 

Other  expenses .....„.„.. 0 

Total „.  $408.00 


Federal  Communications  Commission.  Travel 
Reimbursement  Program.  Individual  Event 
Report 

Sponsoring  Organization:  Southern  Cable 
Television  Association  Inc.,  6175  Barfield 
Road,  Suite  220.  Atlanta,  Georgia  30328. 

Date  of  the  Event:  September  1, 1987. 

Description  of  the  Event:  To  participate  in 
the  Eastern  Cable  show  in  Atlanta,  Georgia. 

Commissioners  Attending;  N/A. 

Other  Employee(8)  Attending:  Richard  L 
Kalb,  Attorney-Advisor— Mass  Media 
Bureau. 

Amount  of  Reimbursement: 

Transports  tion „ $270.00 

Subsistence 306.00 

Other  expenses » 30.00 

Total „ $606.00 


Federal  Communications  Commission,  Travel 
Reimbursement  Program,  Individual  Event 
Report 

Sponsoring  Organization: 
Telecommunication  Technology  Committee, 
Nishi-Shimbashi  Abe  Bldg.  2  F,  3-12-10  Nishi 
Shimbashi,  Nimato  Ku  Tokyo  105,  Japan. 

Date  of  the  Event:  July  1-9, 1987. 

Description  of  the  Event:  To  participate  in 
the  International  Symposium  on 
Telecommunications  in  Tokyo,  Japan. 

Commissioners  Attending;  Commissioner 
Patricia  Diaz  Dennis. 

Other  Employee(s)  Attending:  N/A. 

Amount  of  Reimbursement: 

Transportation $1,890.00 

Subsistence „ 2.036.00 

Other  expenses 100.00 

Total $4,026.00 


Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

[FR  Doc.  87-26517  Filed  11-17-67;  8:45  amj 

MLUNG  CODE  C712-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

Tri-County  Savings  and  Loan  Assn., 
Camden,  NJ;  Appointment  of  Receiver 

Notice  is  hei^by  given  that  pursuant 
to  the  authority  contained  in  406(c)  (IJ 
(B)  of  the  National  Housing  Act,  as 
amended.  12  U.S.C.  1729(c)  (1)  (B)  (1982), 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Tri- 
County  Savings  and  Loan  Association. 
Camden,  New  Jersey,  on  November  13, 
1987. 

Dated:  November  13, 1987. 

By  the  Federal  Home  Loan  Bank  Board. 
John  M.  Buckley.  Jr.. 
Secretary. 
[FR  Doc.  87-26601  Filed  11-17-87;  8:45  amJ 

BILUNQ  CODE  e720-01-« 


FEDERAL  MARITIME  COMMISSION 
Agreement  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement  pursuant  to  section 
5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
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appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consuU4bi8 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-004177-006 

Tide:  Port  of  Seattle  Terminal 
Agreement 

Parties:  Port  of  Seattle  Stevedoring 
Services  of  America 

Synopsis:  The  proposed  agreement 
amendment,  with  respect  to  the 
lanuary  1. 1990.  rental  renegotiation 
agreement  provision,  changes  the  date 
by  which  the  parties  must  agree  op 
the  adjusted  rent  from  November  I. 
1987,  to  July  1, 1989. 

By  Order  of  the  Federal  Maritime 
CoiTunlssion. 
loseph  C  Polking. 

Secretary. 

\¥R  Doc.  87-26580  Filed  11-17-87;  8:45  am] 

BHJJNG  CODE  C730-01-II 


Transactions  G«A»frEo  Eably  Termination 
Between:  t0/19/87  and  11/6/87 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  tlw  Waiting  Period 
Under  ttie  Premerger  Notification 
Rules 


Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  tide  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(BK2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  lav^M|yd  the 
premerger  notification  nPes.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Name  ol  AoiluiMig 

Pe'son.  Name  o(  Acc^ed 

Potsor..  Name  ot  Acquired 

En«y 


PMN 
No 


Dale  tennnated 


(1)  Waste    Management.    87-2446    Oct  19.  1967 
Inc.,    wfisw    ^(Owwis, 
Inc., 
Inc. 

(2)  Cablevision    Systems    87-2482  Do 
Corp.  Time  Inc..  GWC 
42.  Inc. 

(31    Catalevsioo    Systema     67-2483  Oa 

Coip..    Houston    Indus- 
tne»lnt.  GWC42.lnc 

(4)  Donald  J.  Tamip.  Alex-    87-2S32  Do. 
ander's     Inc..     Alenan- 
der's  Inc. 

(5)  Tate  &  Lyie  PtC.  Ran-     88-0064  Do 
dan    0.    Hciih.     H4W 
Budding  Prodi  ;ts.  Inc. 

(6)  Novel  Holdings  Limit-     88-0072  Oo 
ed.    Forstmann   &   Co. 
fcic,  Forstmann  i  Co. 
kv. 

(7)  Tate    a    LyIe    PLC.     88-0083 
LovwII  E    walker,  H  A 
W     Building     Products, 
mc. 

(8)  B'S  Investments.  PPG     87-2490 
Industries.    Inc.   Kahum 
Oiemcals    Division    ol 
PPGCwuda.lnc 

(9)  Hohtamaki    Oy.    Sara    87-2495 
Lee    Corp.,    Hollywood 
Brands.  Inc 

(10)  Stephen  B.  Browne.     87-2500 
Browm  oottlmg  Co..  Inc.. 
Brown  BoOkng  Co..  inc. 

(11)  Stephen  B    Browne.    87-2507 
Commercial  Las  Alturas. 
S.A.  Faitwinils.   U.S.A.. 
Inc 

(12)  Gwgour     Holdmgs.    88-0005 
SA.    Bouygues.    SA.. 
MonarCi  Tile  Manufac- 
turing. Inc 

(13)  Stewtfd  A   RewitcK.     88-0012 
The    Purdential     Insur- 
anoa   Co    «f   America. 
The     Prudential     Insur- 
ance Co.  ol  America. 

(14)  Energas  Co.,  Teias     88-0048 
American  Energy  Corp., 
Western  KY  Gas  Utility 
Corp.  and  Western  KY 
Qas  Res  Inc 

(15)  Shaw  Industnes.  Inc..     88-0058 
West      PoHii-Papperetl. 
Inc .  Carpet  ft  Rug  Oivi- 
sioo 

(16)  Or    K.  Philip  Hwang,     68-0074 
Mr   Young  Ho  Kim,  Ad- 
vanced Transducer  De- 
vices. Inc. 

(17)  Kenneth    B     Flosa.     87-2518 
J.C    Penney  Co..   Inc 
J.C.  Penney  Co..  Inc. 

(18)  A(row     Elactroracs.     88-0052 
Inc.     Ducommun    Inc. 
Electronics    Distribution 
Business. 

(19)  Ducoimiun      Inc..    88-0053 
Arrow  Electronns.  Inc.. 
Arrow  Electrorics.  Inc. 

(20)  Anow     Electronics.     88-0058 
Inc..     Ducomrnon     Inc. 
DucorTtfnun  Inc 

(21)  Witham      Davidson.     88-0076 
Continenlal  Mortage  In- 
vestors, Amencan  Inler- 
nalior.al     Manufacturing 
Corp 

(22)  Toshw  Ktnoshita,  La     88-0077 
Costa  Hotel  and  Spa, 
La  Costa  Hotel  and  Spa 

(23)  Gtfieral  Electnc  Co ,     88-0092 
Wafero    Corp.    Walbro 
CctO- 


Do 

Oct  21. 1987 

Do 
Oo. 
Do 

Oo 

Do 

Do 

Do 

Do 

Oct  22.  1987 
Do 

Do 
Do 
Do 

Do 
Do 


Transactions  Qramteo  Early  Termination 
Between:  10/19/87  and  11/6/87— Continued 


Transactions  Granted  Early  Ter«imnation 
Between:  10/19/87  and  11/6/87— Contmued 


Nameol  Acqunng 

Person.  Name  o<  Ao^ared 

Person.  Name  ol  Acquirad 

EaMy 


PMN 
No. 


Date  terminated 


(24)  HMHh  «Kl  HeMMi-     88-8007 
tation  Properties  Trust 
Gerard       M.       Martin. 
Greenery    ReMbiMalion 
Group,  Inc. 

(25)  Berttshire  Hathaway.    88-0104 
Inc..  Salomon  Inc..  Sa- 
lomon Inc. 

(26)  Novel  Holdings  Urnil-     88-0110 
ad.   Forstmann  A  Co.. 
Inc..  Forstmann  S  Co.. 
Inc. 

(27)  Transamenca  Corp..    88-0117 
Borg-Wamer     Holdings 
Corp .  BWAC  Inc 

(28)  Tlte  Scottish  Henta-     87-2492 
ble  Trust.  PLC.  Wash- 
mglon      Homes.      Inc., 
Washington  Hones,  Inc. 

(291     Kmder-Care,     Inc..    68-0003 
Uarvyn    Barstein.    Bar- 
gain Town.  U.S.A.  Irx:. 

(30)  Tune    Incorporated.     88-0046 
Harcourt  Brace  Jovano- 
vich.  Inc.  The  Histoty 
Book  Club.  Inc 

(31)  General  Electnc  Co..    88-(»70 
GekX)  Corporation, 
(jelco  Corporation 

(32)  PacMCoip.    Equitec    88-0064 
Finmcal    Group,    kic. 
Equitac  Financial 
Group.  Inc. 

(33)  Lucky    Stores,    Inc..     88-0089 
LuiAy      Storas.      Inc., 
Lucky  Stores.  Inc. 

(34)  Pacificorp.  Equitec  Fi-     88-0100 
nancial      Group.      hK.. 
Equitec  FinancM 
Group.  Inc. 

(35)  Sooete  National  EH    87-2520 
Aquitaine,  Viking  Capital 
Corporation  ol  America. 
Viking  Capital  Corpora- 
tion ol  Ainerica 

(36)  Cadbury  Schweppes    88-0078 
Inc..   HP   Bulmer  Hold- 
ings PL C„  Red  Oeek 
Limrtad. 

(37)  CEVAXS  Corporation,     88-0060 
The    Philp    Co.    Trust 
The  Phiip  Ci).  Trust 

(38)  Ptucom,  pte.  Interna-     88-0111 
tional      Minerats      and 
Chemical  Corp.  Forma 
Scientific,  Inc 

(39)  William  Dean  Single-     86-0142 
ton,   Tl«e  Times  Mirror 
Co.,   The   Denver   Post 
Coqj. 

(40)  Avon  Products.   Inc.     87-2514 
Milton    Stem,    Parfums 
Stem,  Inc 

(41)  T»mac    PLC.   Chis-     88-0021 
man  0>..  Chisman  Co. 

(42)  Edward  J.  OeBartoio,     88-0027 
Jr .  Zayre  Corp.,  Zayre 
Corp. 

(43)  Forbes    Healthmant.     88-0031 
Severely       Enterprises, 
Inc..    Beverty   California 
Corp 

(44)  Amencan      Home     88-0040 
Products  Corp..  Brisiol- 
Myers       Co.,       Animal 
Health     Dwision,     U.S. 
Pharmaceut'cal  and 

(45)  Robert   G.    Gottsch.     68-0057 
CHS   Partners   II.   OP 
Swift  Independent  HoM 
ngCoip 

(46)  Cardinal  Distribution,     88-0096 
mc.,   Oonakj   F.    Stock. 
Papular  Enterprises,  Inc. 

(47)  Taradyne,  Inc..  Zehrv     87-2333 
tel.  Inc  ,  Zehntel,  Inc 


Do. 

Oo. 
Do 

Do 
Oct  23.  19b7 


Do 
Do 

Do 
Do. 

Oo. 
Do. 

Oct  26,  1987 

Do 

Do 
Do 

Do 

Oct.  27,  1987 

Do 

Do. 

Do 
Do 

Do 

Do 
Oct  26.  1987 


Name  ol  Acquiring 

Person,  Name  of  Acquired 

Person,  Name  ol  Acquired 

EM% 


(48)  Apethakames  Labor- 
atornim  AS.,  Anac 
HoidinB  Corp.,  Bane 
ParantCo»p. 

(49)  United  States  Sugar 
Corp.,  Stqar  AcquieilKM 
Corp.,  Sugar  Acquisition 
Corp. 

(501  Chartas  Stew^  Moo 
Foundation,  Sugar  Ac- 
quisitkjn  Corp.,  Sugar 
AoqoiBlian  Coip. 

(51)  Mott  aUKken's. 
Health  Center,  Sugar 
Acquistlion  Corp..  Sugar 
Acquisition  Corp. 

(52)  Sequa  Corporation. 
AtwBc  naiioarch  Co^w 
Atlantic  Rnaoarch  C^orp. 

(53)  First  Financial  Man- 
agemanl  Corpoolicn, 
Endata.  Inc.  Eniata. 
Inc 

(54)  Spartsdi  CorporakM. 
1465  Ulna  Corp..  1466 
UticaCorp. 

(55)  FM  Fnandtf  Mn- 
agement  Corporation. 
Endata,  Inc.,  Endata, 
Inc 

(56)  American  Ei^rass 
Company,  Nener  inter- 
natianal.  Ud.,  Mapand- 
ence  Hoktoig  Co. 

(57)  Th*  WaK  Oisner 
CoiVany,  Wia»at 
Corp.,  Wrather  Corp. 

(Do)  ofWftoy  ffivsstvtonts 
Limilait.  Dianay  Acquisi- 
tion Corp..  O^ney  Ac- 
quisition (>>rp. 

(59)  The  Walt  Disney  Co. 
The  Disney  Aoqiisition 
Corp.,  The  Oisnisy  Ac- 
qHsMim  Coqx 

(60)  The  WMt  Oisnay  Ca, 
Wrather  Corp.,  wrather 
Con>. 

(61)  Fleet  Financial 
Group.  Inc.,  Bankers 
Tnist  Naw  Yo(k  Corp.. 
Bankers  Tnjst  New  york 
Corp. 

(62)  Petar  R.  H««ey. 
Holly  Sugar  Corp.,  Holly 
Sugar  Corp. 

(63)  C  H.  Bauer  (HoW- 
ings)  PLC.  J.  Ralph 
Squires.  J.  Ralph 
Squires. 

(64)  The  GoMlon  Gray  Ir- 
revocable Living  Tnjst 
DKM  Broadcasting 
Cocp..  0t(M  Broadcast- 
ing Corp. 

(65)  Eflihart  Coipcration, 
Advanced  Technokigy. 
Inc.  ol  Delaware,  Ad- 
vanced Tachnotogy.  Inc 
ol  Delaware. 

(66)  The  AIro  Tnjst  Deci- 
sion Induskies  Corp.. 
Decisxxi  Industries  Corp. 

(57)  John  J.  Rigas, 
Samuel  A  Horvitz  Tes- 
tamentary Trust  Lorain 
Cable  Television  Inc./ 
Multi-C>iannel  TV  Cable 
Co. 

(68)  Thomas  Jefferson 
University,  West  Park 
Hospital,  West  Park 
Hospital. 

(69)  Continental  Cablevi- 
sion.  Inc..  Nattonwida 
Mutual  Insurance  Co., 
Natkmwide  Mutual  hv 
auranceCo.  I 


PMN 
No. 


87-2509 

88-0113 

88-0114 

88-01  IS 

88-<n30 
88-0011 

80-0026 


Date  terminated 


88-0047 

88-0060 
88-0063 

00-0068 

aft-oooo 

88-0132 

8»-Ot3S 
88-0152 

80-0163 

88-0177 

88-0006 
88-0050 

88-0071 
88-0075 


Do. 

Oo. 

Oa 

Dft 

Do. 
Oct  29,  1987 

Oo. 
Da 

Oa 

Oa 
Da 

Do. 

Oa 

Da 

Oa 
Oo. 

Oa 

Da 

Oct.  30.  1987 
Oo. 

Oa 

Do. 


Transactions  Granted  Early  Tsmnation 
Between:  10/19/87  and  11/6/87— Continoed 


Name  ot  Aajuiriag 

Person,  Name  of  Acquired 

Raisen,  Name  of  Aeqwred 

Entity 


(70)  Bowater  Industries, 
pic,  Ranham  Corp., 
Rexham  Corp. 

(71)  Milton  Petne.  Deb 
Shops.  Inc.,  Det>  Shops, 
Inc. 

(72)  Northwest  Corp, 
BancOklahoma  Corp., 
Bank  ol  Oklahuna,  NA. 

(73)  Chevron  Corp.,  Royol 
Dutch  Petroleum  Ca. 
Royal  Dutch  Petroleum 
Co. 

(74)  Royal  Dutch  Petrole- 
um, Oevron  Corp.. 
ChavfonCna 

(75)  Unlad  Induelriat  Cor- 
poratnn  Limited.  Hilton 
Hotels  C:arp.,  Dallas 
SWIsr  Hllkin  ant  Coii- 
inarca  (larage  Jomt 
/snlure. 

(78)  OiMr  Slahal,  Kay 
Corp,  Kay  Corp. 

(77)  Gtocestar  County 
Tifnw,  inc.  {Jesn  L. 
ScuMsr-UPE),  Ma- 
cLean  Hunter  Laiitadl 
The  Houston  Post 

(76)  Exxon  Corp..  The 
1964  Sinmaes  Tnisi 
NL  Industries,  Inc. 

(79)  Hunter  Environmental 
Sennces.  Inc,  nayoldi 
Smith  &  Hils  AKMads- 
Engineers-Planners  Inc. 

(80)  Cawaral  ElecMc  Co.. 
Richmond  Tank  Car 
Co.,  Richmond  Tank 
Car  Co. 

(81)  Kitiro  NofirBa.  The 
Louisisna  Land  &  Explo- 
ration Co,  Kakjakoi 
Corp,  Moaco  Inc..  Mo- 
tokai  Pubkc  IMiiiea  Inc 

(82)  Bunzl  pk:,  Chhs  A 
Paitsr,   EESCO  Capital 


(83)  Jaidina  Stratagk: 
HoWhigs  Limited.  The 
Bear  Staoms  Compa- 
nias.  Inc.  The  Bear 
Steams  Companies.  Inc. 

(84)  MLH  Income  Realty 
Partnership  VI,  The  Pru- 
dential  Insurance  Com- 
pany ol  America,  The 
Prudential  Insurance 
Company  o<  Amerca 

(85)  The  Pann  Central 
Corp.,  Kendavis  HoMIng 
Co.,  Ural  Rig  A  Equp- 
ment  Ca 

(86)  Stephen  A.  Wyna 
GoMen  Nugget,  Nic, 
GoMen  Nugget,  Inc 

(87)  Southmark  Cora, 
James  E  Ferrell,  Indian 
Wells  Oil  Co;  IWOC  mc. 

(88)  The  Southern  Co. 
Oglethotpe  Power 
Corp.,  Oglethorpe 
Power  Cora 

(89)  Boston  Capital  Ven- 
tures Limited  Partner- 
ship, Avon  Products, 
mc,  Foster  Medical 
Corp. 

(90)  JWP  kic.  Burton 
Reyer,  Afgo  Engineenng 
Ckxp..  Algo/MTS,  Inc 

(91)  Nortek,  Inc.,  Linear 
Corp.,  Linear  Corp. 

(92)  Noriek,   Inc. 
Corp..  Linear  Corp 


PMN 
Na 


88-0124 
88-0127 
88-0147 
88-0153 

88-0t54 

ae-oooe 

08-0007 
88-0000 

88-020 
88-0056 

80-0159 

80-0165 

86-0034 
80-0043 

88-0103 


Oats  termnaled 


Do. 
Do. 
Da 
Do 

Da 
Now.  1. 1907 

Do. 
Nov.  2. 1907 

o». 

Da 

No*.  3.  1907 

Do. 

Now.  <  1907 
Do. 

Oa 


88-0120  Oa 


88-0178  I         Da 


88-0101 
80-0164 

08-0172 

88-0198 

80-0220 
80-0221 


Nov.  5^1007 

Da 

Oa 

Da 

Oa 
Da 


Transactions  Granted  Early  Termination 
Between:  10/19/87  and  11/6/87— Continued 


Name  ol  Aoquinng 

Person.  Name  ol  Acquired 

Person,  Name  ol  Acquved 

Entity 


(93)  Sslara  o«  St.  Joseph 
of  Nazareth,  The 
HealthSouKO  Groiia 
Inc.,  The  HealthSource 
Group,  Inc 

(04)  Am  Express  Iniema- 
tnral  Corporatxvv  Pak- 
hoed  HoMmg  NV,  Psk- 
hoed  Ut<  Ljmled  Pm- 
daw  mtemational  BV. 

(95)  Roy  E.  Dsney  and 
Patnoa  A.  Dianay, 
Wherehouee  Entartairv 
mer<t  mc.  Wheretiouse 
Entertammenu  Inc 

(96)  Odyssoy  Partners, 
Amfac  Inc..  AmIac.  Inc 

(97)  DsDaamai  Secunties 
Cora,  Ematy  A«  FreigM 
Corp.,  Slant  HoMmgs. 
mc. 

(96)  JWP  kic.  Jerome  H 
Reyei.  Afgo  Engmeermg 
Corp..  Atgo/MTS.  Ine 

(99)  MaasachuselU  Wsaar 
Raaourcaa  Authoniy. 
Generaf  Dynamics 
Oyp.,  Fore  River  Hail- 
road  Cai|v 

(100)  ERLY  Industnes 
n\c.,    kpoR,    Inc. I    Krsni 

mc 

(101)  Grolier  Inoorportion, 
Regensleiner  Publishing 
Enteipiisac,  mc,  Re- 
genstemar  Publahii^ 
Enterprises,  Inc. 

(102)  A.A.  Emmerson, 
Santa  Fe  Soulttem  P». 
cilic  Corp.,  Santa  Fe 
PacHk  TmbarCo. 

(103)  Wartus.  Piais 
Capital  Co..  LP.  Mattel. 
Inc.  Matlet.  mc 

(104)  Amar  Graup^  Ud, 
Hobart/Mclntosh  Paper 
Co.,  Hobart/Mclntosh 
Paper  Ca 


PMN 
No 


Dale 


07-2339     Nov  6.  1987 


80-0079 


00-0101 


00-0126 
08-0136 


88-0199 


08-0224 


86-0226 


88-0227 


88-0237 


08-0240 


80-0250 


Oa 

Do. 

Da 
Do. 

Oa 

Do. 

Do. 
Oa 

Do. 

oa 
Oa 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Contact 
Representative,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
301,  Federal  Trade  Commission, 
Washington,  DC  20580  (202)  328-^00. 

By  direction  of  the  CoRimission. 
Emily  H.  Rock, 
Secretary. 
(FR  Doa  87-26552  Filed  11-17-87;  8:45  am) 

BtLUNG  CODE  67SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Meetings 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
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UMI 


summarizes  the  procedures  for  the  i 
meetings  and  methods  by  which     | 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Cardiovascular  and  Renal  Drugs 
Advisory  Cktmmittee 

Date.  time,  and  place.  December  7  and 
8, 1987.  9  a.m.,  National  Institutes  of 
Health,  Bldg.  10,  Jack  Masur  Auditorium, 
9000  Rockville  Pike,  Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  December  7. 1987. 
9  a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion.  10  a.m.  to 
5:30  p.m.;  open  committee  discussion. 
December  8. 1987,  9  a.m.  to  5:30  p.m.; 
Joan  C.  Standaert,  Center  for  Drug 
Evaluation  and  Research  (HFN-110). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857.  301- 
443-^730  or  419-259-6211. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
iise  in  the  treatment  of  cardiovascular 
disorders. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
commiteee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  milrinone 
(corotrope),  NDA  19-692.  NDA  19-436. 
Sterling  Drug  Inc.,  for  the  treatment  of 
congestive  heart  failpw^'^hd  guidelines 
for  the  treatment  of  conge8t\e  heart 
failure  will  be  developed. 

Oncologic  Drugs  Advisory  Coi 

Date,  time,  and  place.  December  7. 
1987,  9  a.m.  and  December  8. 1987.  8 
a.m..  Conference  Rms.  D  and  E. 
Parklawn  Bldg.,  5600  Fishers  Lane. 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  December 
7, 1987,  9  a.m.  to  4  p.m.;  open  public 
hearing,  4  p.m.  to  5  p.m.,  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion.  December  8. 
1987.  8  a.m.  to  3:45  p.m.:  David  F. 
Hersey,  Center  for  Drug  Evaluation  and 
Research  (HFN-32),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-4695. 
''      General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 


effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  the  treatment  of  cancer. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  On 
December  7. 1987.  the  committee  will 
discuss  NDA  19-297  (novantrone)  in 
combination  with  approved  cytotoxic 
drugs  for  treatment  of  acute 
nonlymphocytic  leukemia;  novantrone 
for  use  in  advanced  metastatic  breast 
cancer  and  use  of  new  phase  II  single 
agents  with  unknown  anti-tumor  activity 
as  initial  treatment  of  extensive  small- 
cell  lung  cancer.  On  December  8, 1987, 
the  committee  will  discuss  supplemental 
NDA  11-719  high-dose  methotrexate  in 
combination  with  other  cytotoxic  drugs 
for  adjuvant  therapy  of  osteosarcoma; 
FDA  requirements  for  approval  of  new 
drugs  in  the  treatment  of  ovarian  cancer; 
FDA  advisory  on  investigational  new 
drug  safety  reports;  and  treatment 
investigational  new  drug  and  sales 
regulations. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion.  (3]  a  closed  presentation  of 
data,  and  [4]  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations. 


to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  {HFI-35).  Food  and 
Drug  Administration.  Rm.  12A-16.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Docket  Management  Branch  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m..  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  November  10, 1987. 
John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 

(PR  Doc.  87-26519  Filed  11-17-87;  8:45  am] 

BILLING  CODE  416(H>I-M 


Public  Health  Service 

Reassessment  of  Hffedical  Technology; 
External  htsuHn  Infusion  Pumps 

The  Public  Health  Service  (PHS), 
through  the  Office  of  Health  Technology 
Assessment  (OHTA).  announces  that  it 
is  performing  a  reassessment  of  the 
safety,  clinical  effectiveness,  and 
indications  for  use  of  the  external  open- 
loop  pumps  for  the  subcutaneous 
infusion  of  insulin  in  treating  diabetics. 
The  subject  technology  was  previously 
assessed  by  OHTA-  A  notice  of  that 
assessment  appeared  in  the  February  11, 
1982  Federal  Register  Vol.  47  No.  29: 
6376.  That  assessment  which  was 
published  in  1984  recommended  against 
Medicare  coverage  for  the  use  of  this 
device.  The  Health  Care  Financing 
Administration  (HCFA)  adopted  that 
PHS  recommendation.  They  have  now 
requested  that  OHTA  re-evaluate  the 
use  of  this  device  for  the  treatment  of 
Diabetes  Mellitus. 

Continuous  subcutaneous  insulin 
infusion  (CSII)  using  an  external 
infusion  pump  is  proposed  as  one 
alternative  means  of  achieving 
normalization  of  blood  glucose.  Insulin 
dependent  ("Type  F*)  diabetic  patients 
have  in  some  instances  been  treated 
using  the  GSII  devices.  However,  non- 
insulin  dependent  ("Type  11")  diabetic 
patients  have  also  been  treated  with 
external  GSII  pumps  when  in  the 
judgment  of  the  prescribing  physician  it 
was  appropriate  to  do  so.  CSII  systems 
are  usually  composed  of  a  battery- 
powered  electromechanical  apparatus 
that  pumps  the  insulin  &om  its  reservoir 
into  the  subcutaneous  tissue  at  a 
predetermined  rate.  The  reservoir  may 
be  a  standard  disposable  insulin 
syringe,  a  specially  designed  syringe 
intended  for  exclusive  use  with  a 
particular  device,  or  a  special  flexible 
container  for  devices  that  function  by 
peristaltic  pumping  action.  Dose 
delivery  is  achieved  using  a  control 
mechanism  which  includes  means  by 
which  to  set  constant  basal  insulin  flow 
and  the  capacity  to  provide  a  larger 
bolus  dose  on  demand.  Some  units 
feature  programmable  functions  that 
regulate  variations  in  insulin  flow 
throughout  the  day  as  well  as  alarm 
systems  to  warn  of  mechanical 
malfunctions. 

This  assessment  seeks  to  answer  the 
tollowing  questions:  (a)  Are  CS5I  devices 
widely  accepted  as  a  safe  and  clinically 
effective  method  of  delivering  insulin  to 
diabetic  patients?  (b)  What  types  of 
external  infusion  pumps  would  be 
considered  safe  and  clinically  effective 


for  continuous  infusion  of  insulin  in 
treating  patients  with  Diabetes  Mellitus? 
(c)  Which  patients,  havmg  what  type 
and  severity  of  diabetes  mellitus  are 
most  likely  to  benefit  from  long  term 
CSII  treatment?  (d)  What  benefits  risk  or 
complications  are  associated  in 
continuous  insulin  therapy  using  the 
GSII  infusion  pump  systems?  (e)  Are 
there  categories  of  patients  with 
Diabetes  Mellitus  for  whom  the  pump  is 
not  suitable  or  for  whom  its  use  is 
contraindicated?  (f)  Are  there  conditions 
under  which  the  use  of  these  devices  are 
deemed  more  appropriate  than  others? 
(g)  Are  there  different  features  such  as 
programmability  or  newer  vs  older 
designs  or  alarms  that  should  be 
considered  in  evaluating  these  systems? 
(h)  What  are  the  implications  of  lock-out 
features  for  the  external  insulin  infusion 
pumps  used  to  treat  diabetics?  (i)  Are 
there  unique  benefits  of  the  CGII  method 
of  treating  diabetics  in  terms  of  short- 
iind  long-term  patient  outcomes  that 
have  been  demonstrated?  While  cost 
will  not  be  a  factor  on  which  a  coverage 
recommendation  to  HCFA  will  be  based, 
this  assessment  also  seeks  to  determine 
what  is  known  about  the  cost  of  treating 
Diabetes  Mellitus  using  CSII  systems 
versus  the  conventional  manual 
methods  of  insulin  injection. 

The  PHS  assessment  process  consists 
of  a  synthesis  of  information  obtained 
from  appropriate  organizations  in  the 
private  sector  and  from  PHS  and  other 
agencies  in  the  Federal  Government. 
PHS  assessments  are  based  on  the  most 
current  knowledge  concerning  the  safety 
and  clinical  effectiveness  of  a 
technology.  Based  on  this  assessment,  a 
PHS  recommendation  will  be  formulated 
to  assist  HCFA  in  establishing  a 
Medicare  coverage  policy.  The 
information  being  sought  is  a  review 
and  assessment  of  past,  current  and 
planned  research  related  to  this 
technology,  a  bibliography  of  published, 
controlled  clinical  trials  and  other  well- 
designed  clinical  studies.  Information 
related  to  the  characterization  of  the 
patient  population  most  likely  to  benefit 
from  it,  as  well  to  the  clinical 
acceptability  and  the  effectiveness  of 
this  technology  and  extent  of  use  is  also 
being  sought.  Proprietary  information  is 
not  being  requested.  Any  person  or 
group  wishing  to  provide  OHTA  with 
information  relevant  to  this  assessment 
should  do  so  in  writing  no  later  than 
January  15, 1988  or  within  90  days  from 
the  date  of  publication  of  this  notice. 

Written  material  should  be  submitted 
to:  Diane  L.  Adams,  M.D.,  M.P.H.,  Office 
of  Health  Technology  Assessment,  5600 


Fishers  Lane  Room  18A-27,  Rockville, 
MD  20857,  (301)  433-4990. 

Dated:  November  4. 1987. 
Enrique  D.  Carter. 

Director.  Office  of  Health  Technology 
Assessment,  National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment. 
|FR  Doc.  87-26581  Filed  11-17-87:  8:45  am) 

BILLING  CODE  41«>-t7-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(CA-94(M»-S410-10-ZBHH;  CA  1M22  and 
CA-940-O8-5410-10-ZBHB:  CA  1966S1 

California;  Lifting  of  Segregative  Effect 
and  Order  Providing  for  Opening  of 
Reserved  Mineral  Estate 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  and  opening  order. 

SUMMARY:  The  private  lands  described 
in  this  order,  aggregating  235.75  acres, 
were  segregated  and  made  unavailable 
for  filings  under  the  public  land  laws, 
including  the  mining  laws,  to  determine 
their  suitability  for  conveyance  of  the 
reserved  mineral  interest  pursuant  to 
section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976.  The  purpose  was  to  allow 
consolidation  of  surface  and  subsurface 
of  mineral  ownership  where  there  were 
no  known  mineral  values  or  in  those 
instances  where  the  reservation 
interferes  with  or  precludes  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judy  Bowers.  Cahfomia  Slate  Office. 
Bureau  of  Land  Management.  2800 
Cottage  Way.  Room  E-2841,  Federal 
Office  Building,  Sacramento.  Calfironia 
95825.  (916)  978-^815.  At  10  ajn.  on 
December  11, 1987,  the  segregative  effect 
imposed  by  the  Notice  of  Realty  Action 
published  in  the  Federal  Register 
February  2, 1987.  Vol.  52,  p.  3175.  for 
conveyance  of  the  reserved  mineral 
interest,  will  be  lifted  from  the  following 
described  lands: 

Serial  No.— CA  19868 

T.  17  S.,  R.  7  E..  Mount  Diablo  Meridian. 
Sec.  15.  SEl/4: 

Sec.  22,  N1/2NE1/4.  Sl/2.\VVl/4.  Wl/ 
2SW1/4.  SEl/4S\Vl/4,  SW1/4SE1/4. 
County — San  Diego 
Mineral  Reservation — 100%  oil  and  gas 

Serial  No.— CA  19822 

T.  2  S.,  R.  13  W..  San  Bprnardino  Meridian, 
Sec.  14,  Lots  3,  4. 
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County — Los  Angeles 

Mineral  Reservation — 100%  oil  and  gai 

Dated:  November  10. 1987. 
Nancy ).  Alex 
Chief.  Lands  Section  Branch  of  Adjudication 
and  Records. 
[FR  Doc.  87-26527  Filed  11-17-87:  8:45  am) 

BtUJNG  CODE  4310-40-11 


(AZ-050-«-4212-13;  CA-206691 

San  Bernardino  County,  CA;  Realty 
Action,  Umd  Exchange  Witti  Private 
Party 

AQENCV:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action;  land 

exchange  with  private  party,  San 

Bernardino  County,  California. 

summary:  The  following  described  | 
lands  and  interests  therein  have  been 
determined  to  be  suitable  for  disposal 
for  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976, 43  U.S.a  1716: 

T.  8  N..  R.  23  E..  San  Bernardino  Meridian, 
California 
Sec.  4.  lot  4.  SWV4NWV4.  NV4SWy«. 

SEy4Swy4.  Nw.swy4swy«,  SEy*swviS 
wy4.  Nv4swv4swy4swy4.  SEy4Swy4S 

Wy4SWy4.  WMESWy4SEy4.  containii« 
258  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Quinto  Polidori  an 
Arizona  resident: 

San  Bernardino  Meridian,  CaMfomia 

T.  11  N.,  R.  17  E.,  sec.  2; 
T.  12  N..  R.  16  E..  sec  22: 
T.  12  N..  R.  17  E..  sees.  4. 7.  &  la  1&  and  19; 
T.  13  N.,  R.  16  E.  sees.  15  and  22:  containing 
1.640  acres,  more  or  less. 

The  public  land  to  be  transferred  and 
private  land  to  be  acquired  will  be 
subject  to  existing  emcumbrances. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal.  The 
acreages  will  be  adjusted  or  money  «vill 
be  used  to  equalize  the  values  after  the 
fmal  appraisal  is  received. 

Publication  of  this  notice  will 
segregate  the  subject  lands  from  all 
approprations  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
mineral  leasing  laws.  This  segregation 
will  terminate  upon  the  issuance  of  a 
document  conveying  such  lands,  2  years 
from  the  date  of  publication,  or  upon 
publication  of  Notice  of  Terminatioiv 
DATES:  For  a  period  of  up  to  and       I 
including  January  4, 1988  interested 
parties  may  submit  comments  to  the 
District  Manager,  Yuma  District  Office, 
P.O.  Box  5680.  Yuma.  Arizona  85364i 
Any  adverse  comments  will  be 


evaluated  by  the  State  Director  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Ford,  Area  Manager,  Havasu 
Resource  Area,  3189  Sweetwater 
Avenue,  Lake  Havasu  City,  Arizona 
86403. 

Date:  November  10, 1987. 
Robert  V.  Abbey, 
Acting  District  Manager. 
[FR  Doc.  87-26528  Filed  11-17-87;  8:45  am] 

MLUNO  COOC  4310-32-H 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activiti^ 
with  endangered  species.  This  notice  n 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as  y 
amended  (16  U.S.C.  1531.  et  seq.): 
PRT-722870 
Applicant:  Jumbolair  Inc.,  Ocala,  PL 

The  applicant  request  a  permit  to 
import  three  pairs  of  captive-hatched 
gavials  (Gavialis  gangeticus)  from  the 
government  of  Nepal  for  the  purpose  of 
captive  breeding. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  611, 1000  North  Glebe  Road, 
Arlington,  Virginia  22201,  or  by  writing 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  appUcations  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arnunents,  or 
data  to  the  Director  at  the  aoove 
address.  Please  refer  Jo  .the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  November  13. 1987. 
R.  K.  Robinaon. 

Chief  Branch  of  Permits,  Federal  Wildlife 
Permit  Office. 
[FR  Doc.  87-26585  Filed  11-17-87;  8:45  am] 

MLUNQ  COOC  4910-9S-M 


Minerals  Management  Service 

Gulf  of  Mexico  Outer  Continental 
SheH;  Availability  of  Proposed  Notice 
of  Sale,  Central  GuH  of  Mexico,  Oil  and 
Gas  Lease  Sale  113. 

With  regard  to  oil  and  gas  leasing  on 
the  Outer  Continental  Shelf  (OCS),  the 


Secretary  of  the  Interior,  pursuant  to 
section  19  of  the  OCS  Lands  Act,  as 
amended,  provides  the  affected  States 
the  opportunity  to  review  the  proposed 
Notice  of  Sale. 

The  proposed  Notice  of  Sale  for  Sale 
113,  Central  Gulf  of  Mexico,  may  be 
obtained  by  written  request  to  the 
Public  Information  Unit,  Gulf  of  Mexico 
Region,  Minerals  Management  Service, 
1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394,  or  by 
telephone  (504)  736-2519. 

The  final  Notice  of  Sale  will  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  of  bid 
opening.  Bid  opening  schedided  for 
March  1988. 

This  Notice  of  Availability  is  hereby 
published  pursuant  to  30  CHI  256.29.  as 
amended  (51  FR  37177  on  October  20. 
1986).  as  a  matter  of  information  to  the 
public. 

Dated:  November  12. 1987. 
Wm.  D.  Bettenlwrg. 

Director,  Minerals  Management  Service. 
[FR  Doc.  87-26485  Filed  11-17-87;  8:45  am] 

MLUNQ  COOC  4310-IM-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Na  337-TA-265] 

Import  Investigatlona;  Certain  Dental 
Prophylaxis  Methods,  Equipment  and 
Components  Thereof 

agency:  International  Trade 

Commission. 

ACTION:  Nonreview  of  an  initial 

determination  (ID)  terminating  five 

respondents  on  the  basis  of  consent 

orders. 

summary:  The  Commission  has 
determined  not  to  review  an  ID 
terminating  respondents  Peerless 
International.  Inc.,  Kavo  American 
Corp.,  Henry  Schein,  Inc.,  University 
Dental  Supply  Co.,  and  Benco  Dental 
Supply  Co.  from  the  above-captioned 
investigation  on  the  basis  of  consent 
orders. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Horvitz.  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  (202)  523- 
0143. 

8UPPI.EMENTARY  INFORMATION:  This 
action  is  taken  under  the  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  Commission  rule  210.53 
(19  CFR  210.53). 

Each  of  the  five  respondents  filed  a 
joint  motion  with  complainants  Dentsply 
Research  and  Development  Corp.  and 


Dentsply  International  Inc.  requesting 
termination  of  the  investigation  with 
respect  to  the  respondent  signing  the 
joint  motion.  Each  of  the  five  joint 
motions  is  based  upon  a  consent  order 
agreement  entered  into  between 
complainants  and  the  signatory 
respondent  and  a  proposed  consent 
order.  The  Commission's  investigative 
attorney  filed  a  public  interest  statement 
in  support  of  the  motions. 

On  October  19. 1987.  the  presiding 
administrative  law  judge  (ALJ)  issued  an 
ID  (Order  No.  16)  granting  the  joint 
motions.  No  petitions  for  review  or 
agency  or  public  comments  were 
received. 

Termination  of  the  investigation  as  to 
the  five  respondents  on  the  basis  of  the 
consent  orders  furthers  the  public 
interest  by  conserving  the  resources  of 
commission  and  of  the  parties  involved. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  Interational  Trade 
Commission,  701  E  Street  NW.. 
Washington,  DC  20436.  telephone  202- 
523-0161. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 

Issued:  November  13, 1987. 
Kenneth  R.  Mason, 
Secretary 
[FR  Doc.  87-26628  Filed  11-17-87;  8:45  am] 

BiUJNQ  0006  7020-02-M 

[Investigation  No.  337-TA-276] 

import  Investigations;  Certain 
Erasable  Programmable  Read  Only 
Memories,  Components  Thereof, 
Products  Containing  Such  Memories 
and  Processes  for  Maicing  Such 
Memories 

AGENCY:  International  Trade 

Commission. 

ACTION:  Nonreview  of  an  initial 

determination  (ID)  designating  the 

investigation  more  complicated. 

SUMMARY:  Notice  us  hereby  given  that 
the  Commission  has  determined  not  to 
review  the  administrative  law  judge's 
(AL)]  ID  designating  the  above- 
captioned  investigation  more 
complicated,  thereby  extending  the 
deadline  for  completion  of  the 
investigation  by  six  months,  i.e..  from 
September  16. 1988.  to  March  16. 1989. 


FOR  FURTHER  INFORMATION  CONTACT 

Michael  J.  Buchenhomer,  Esq.,  Office  of 
the  General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-533- 
1626. 

SUPPLEMENTARY  INFORMATION:  On 

September  29, 1987,  respondents 
Hyundai  Electronics  America,  Inc., 
Hyundai  Electronics  Industries  Co.,  Ltd., 
Cypress  Electronics,  All  American 
Semiconducter,  Inc..  and  Pacesetter 
Electronics,  Inc.  moved  to  designate  the 
investigation  more  complicated. 
Respondent  International  CMOS 
Technology,  Inc.  and  the  Commission 
investigative  attorney  supported  the 
motion.  Complainant  Intel  Corporation 
opposed  the  motion. 

On  October  8, 1987,  the  presiding  ALJ 
issued  an  ID  (Order  No.  1)  designating 
the  investigation  more  complicated  due 
to  the  validity,  enforceability,  and 
infringement  issues  in  connection  with 
eight  complex  patents.  October  23, 1987, 
complainant  Intel  Corporation  filed  a 
petition  for  review  of  the  ID.  No 
comments  from  government  agencies 
were  received. 

Copies  of  the  ALJ's  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street,  NW.,  Washington.  DC  20436, 
telephone  202-523-0161 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 

Issued:  Noveml)er  9. 1987. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  87-26626  Filed  11-17-87:  8:45  am) 

MLUNG  COOE  7020-02-M 


[Investigation  No.  731-TA-371  (Rnal)] 

Import  Investigations;  Fabric  and 
Expanded  Neoprene  Laminate  From 
Taiwan 

Oetermination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b)),  that  an  industry  in 
the  United  States  is  not  materially 
injured  or  threatened  with  material 


■  The  record  is  defined  in  {  207.2(i)  of  the 
Commission'!  Rules  of  Practice  and  Procedure  (19 
CFR  207.2<i)). 


injury,  and  the  establishment  of  an 
industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Taiwan  of  fabric  and 
expanded  neoprene  laminate,  provided 
for  in  items  355.81.  355.82.  359.50.  and 
359.60  of  the  Tariff  Schedules  of  the 
United  States,  which  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  May  14, 1987, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  fabric  and  expanded 
neoprene  laminate  from  Taiwan  were 
being  sold  at  LTFV  within  the  meaning 
of  section  731  of  the  Act  (19  U.S.C.  1673). 
Notice  of  the  institution  of  the 
Commission's  investigation  and  of  the 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission. 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  June  10. 
1987  (52  FR  22010).  The  hearing  was  held 
in  Washington.  DC,  on  October  6, 1987. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  November  12. 
1987.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2032 
(November  1987).  entitled  "Fabric  and 
Expanded  Neoprene  Laminate  From 
Taiwan:  Determination  of  the 
Commission  in  Investigation  No.  731- 
TA-371  (Final)  Under  the  Tariff  Act  of 
1930,  Together  With  the  Information 
Obtained  in  the  Investigation." 

By  order  of  the  Commission. 

Issued:  November  13. 1987. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  87-26627  Filed  11-17-87;  8:45  am) 

BILLING  CODE  7020.02-41 


[Investigation  Na  337-TA-2601 

Import  investigations;  Certain 
Feathered  Fur  Coats  and  Pelts,  and 
Process  for  the  Manufacture  thereof 

agency:  International  Trade 
Commission. 

ACTION:  The  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
finding  a  violation  of  section  337  in  the 
above-captioned  investigation.  The 
Commission's  determination  is  based  on 
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its  conclusion  that  complainants  have 
met  their  burden  of  proof  of  establishing 
a  violation  of  section  337.  In  this     i 
particular  instance,  there  being  a    | 
previous  finding  of  fault  under 
Commission  rule  210.25  (19  CFR  210.25), 
that  burden  was  to  establish  a  prima 
facie  case  of  violation  under  that  rule. 
The  parties  to  the  investigation  are 
requested  to  file  written  submissions  on 
the  issues  of  remedy,  the  public  interest. 
and  bonding. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Randi  S.  Field,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-52^- 
0261. 

summary:  On  September  24. 1987.  the 
Adminstrative  Law  Judge  (AL))  issued 
an  ID  in  this  investigation,  fmding  that 
there  is  a  violation  of  section  337  in  the 
importation  and  sale  of  certain 
feathered  fur  coats  and  pelts.  No 
petitions  for  review  were  filed.  No 
comments  were  received  from 
government  agencies. 

SUPPLEMENTARY  INFORMATION:  Having 
found  that  a  violation  of  section  337  has 
occurred,  the  Commission  may  issue  (1) 
an  order  which  could  result  in  the 
exclusion  of  the  subject  articles  from 
entry  into  the  United  States  and/or  (2) 
cease  and  desist  orders  which  could 
result  in  respondents  being  required  to 
cease  and  desist  from  engaging  in  unfair 
acts  in  the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  which  address  the  form  of 
relief  if  any,  which  should  be  ordered. 

If  the  Commission  concludes  that 
some  form  of  relief  is  appropriate,  it 
must  consider  the  effect  of  that  relief 
upon  the  public  health  and  welfare, 
competitive  conditions  in  the  U.S. 
economy,  the  U.S.  production  of  articles 
which  are  like  or  directly  competitive  ' 
with  those  that  are  subject  to 
investigation,  and  U.S.  consumers.  The 
Commission  is  therefore  interested  in 
receiving  written  submissions 
concerning  the  effect,  if  any  that    I 
granting  relief  would  have  on  the  ' 
enumerated  public  interest  factors. 

If  the  Commission  orders  relief,  the 
President  has  60  days  to  approve  or 
disapprove  the  Commission's  action. 
Diiring  this  period,  the  subject  articles 
would  be  entitled  to  enter  the  United 
States  under  a  bond  in  an  amount 
determined  by  the  Commission  and 
prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is  therefore 
interested  in  receiving  written 
submissions  concerning  the  amount  of 
the  bond  which  should  be  imposed. 


Written  Submissions:  The  parties  to 
the  investigations  and  interested 
government  agencies  are  requested  to 
file  written  submissions  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding.  Complainant  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  proposed 
remedial  orders  for  the  Commission's 
consideration.  Written  submissions  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding  must  be  filed  no  later  than 
the  close  of  business  on  November  23, 
1987.  Reply  submissions  on  these  issues 
must  be  filed  no  later  than  the  close  of 
business  on  November  30, 1987.  Persons 
other  than  the  parties  and  government 
agencies  may  file  written  submissions 
addressing  the  issues  of  remedy,  the 
public  interest,  and  bonding.  Such 
submissions  must  be  filed  not  later  than 
the  close  of  business  on  November  23, 
1987.  No  further  submissions  will  be 
permitted. 

Commission  Mearing.  The 
Commission  does  not  plan  to  hold  a  - 
public  hearing  in  cormection  with  the 
final  disposition  of  this  investigation. 

Additional  Information:  Persons 
submitting  written  submissions  must  file 
the  original  document  and  14  true  copies 
thereof  with  the  Office  of  the  Secretary 
on  or  before  the  deadlines  stated  above. 
Any  person  desiring  to  submit  a 
document  (or  a  portion  thereof]  to  the 
Commission  in  confidence  must  request 
confidential  treatment  by  the  ALJ.  All 
such  requests  should  be  directed  to  the 
Secretary  of  the  Commission  and  must 
include  a  statement  of  the  reasons  why 
the  Commission  should  grant  such 
treatment.  Documents  containing 
confidential  information  approved  by 
the  Commission  for  confidential 
treatment  will  be  treated  accordingly. 
All  nonconfidential  submissions  will  be 
available  for  public  inspection  at  the 
Secretary's  Office. 

Authority:  This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337)  and  §§  210.54.  210.56  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.54,  210.56). 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  on 
December  29, 1986  (51  F.R.  46944). 

Copies  of  the  nonconfidential  version 
of  the  ALI's  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.]  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  DC  20436, 
telephone  202-523-0161.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 


obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 

Issued:  November  10, 1987. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doa  87-26629  Filed  11-17-87;  8:45  am) 

BKUNGCOOE  7Da»-«2-M 

[Investigation  No.  337-TA-261] 

Intport  Investigations;  Certain  Ink  Jet 
Printers  Employing  Solid  Ink 

agency:  International  Trade 

Commission. 

ACTKHK  Nonreview  of  an  initial 

determination  (ID)  deleting  two 

complainants  as  parties  to  the 

investigation. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  the  ID  (Order  16)  of  the  presiding 
administrative  law  judge  (ALJ) 
amending  the  complaint  and  notice  of 
investigation  in  the  above-captioned 
investigation  by  deleting  Imaging 
Solutions.  Inc.  (Imaging  Solutions)  and 
E/D  Venture  as  party  complainants. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jean  H.  Jackson,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  701  E  Street  NW., 
Washington,  DC  20436.  telephone  202- 
523-1693. 

SUPPLEMENTARY  INFORMATION:  On 
October  2. 1987,  complainant 
Dataproducts  Corporation 
(Dataproducts)  moved  to  amend  the 
complaint  and  notice  of  investigation  by 
deleting  Imaging  Solutions  and  E/D 
Venture  as  party  complainants  to  the 
investigation.  As  of  June  27, 1987, 
Dataproducts  had  acquired  all  the 
assets  of  Imaging  Solutions.  Although 
Imaging  Solutions  still  exists  as  a 
corporate  entity,  it  no  longer  has  any 
interest  in  the  investigation.  E/D 
Venture  was  a  partnership  set  up  by  the 
remaining  co-complainants, 
Dataproducts  and  Reliance  Printing 
Systems.  Inc..  to  finance  the 
manufacture  of  ink  jet  printers.  As  a 
result  of  Dataproducts'  purchase,  E/D 
Venture  ceased  to  exist.  The  ALJ  issued 
an  ID  granting  Dataproducts'  motion  on 
October  15, 1987.  The  Commission  did 
not  receive  any  petitions  for  review  of 
the  ID  or  comments  from  other 
Government  agencies. 

Copies  of  the  ALJ's  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
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the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington,  DC  20436. 
telephone  202-523-0161.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 

Issued:  November  10, 1987. 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  87-26630  Filed  11-17-87:  8:45  am] 
nixma  code  7020-02-M 


[Investigation  No.  337-TA-261] 

Import  Investigations;  Certain  Ink  Jet 
Printers  Employing  Solid  Ink;  Change 
of  the  Commission  Investigative 
Attorney 

Before  Sidney  A.  Harris,  Admini- 
strative Law  Judge. 

Notice  is  hereby  given  that,  as  of  this 
date,  Marcia  H.  Sundeen,  Esq.,  of  the 
Office  of  Unfair  Import  Investigations. 
701  E  Street.  N.W..  Washington.  D.C. 
20436,  will  be  the  Commission 
Investigative  Attorney  in  the  above- 
cited  investigation  instead  of  Stephen  L. 
Sulzer,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  November  12, 1987. 
Arthur  Winebuig, 
Director,  Office  of  Unfair  Import 
Investigations. 
[FR  Doc.  87-26631  Filed  11-17-87;  8:45  am] 

BILLING  CODE  7020-01-M 


[Investigation  No.  337-TA-237] 

import  Investigations;  Certain 
Miniature  Hacksaws 

AGENCY:  International  Trade 
Commission. 

ACTION:  Institution  of  advisory  opinion 
proceedings. 


SUMMARY:  The  Commission  has  granted 
the  petition  of  the  Disston  Company, 
Inc.  (Disston)  for  an  advisory  opinion 
with  respect  whether  a  miniature 
hacksaw  it  has  developed  is  covered  by 
Commission  exclusion  orders  issued  at 
the  conclusion  of  the  above-captioned 
investigation.  The  Commission  has 
certified  the  petition  to  the  Oiief 
Administrative  Law  Judge,  or  such 
Commission  administrative  law  judge 
(ALJ)  as  she  shall  designate,  for 
appropriate  adversary  proceedings,  and 
has  directed  the  issuance  of  an  initial 
advisory  opinion  (LAO]  as  to  whether 


Disston's  miniature  hacksaw  is  covered 
by  any  of  claims  1-9  of  U.S.  Letters 
Patent  3,756,298. 

FOR  FURTHER  INFORMATION  CONTACT: 

N.  Tim  Yaworski.  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Conmiission,  telephone  202-523- 
0311. 

SUPPt^MENTARY  INFORMATION:  This 
action  is  taken  under  authority  of 
section  337  of  the  Tariff  Act  of  1980  (19 
U.S.C.  1337]  and  Commission  rule 
211.54(b)  (19  CFR  211.54(b)). 

Copies  of  the  Commission's  Action 
and  Order  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.]  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  701  E.  Street  NW., 
Washington,  DC  20436,  telephone  202- 
523-0161.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 

Issued:  November  10, 1987. 
Kenneth  R.  Mason. 
Secretary. 

[FR  Doc.  87-28632  Filed  11-17-87;  8:45  am] 
BILUNQ  CODE  7030-02-M 

[Investigation  No.  337-TA-267] 

import  Investigation;  Certain  Minoxkiil 
Powder,  Salts  and  Compositions  for 
Use  in  Hair  Treatment 

AGENCY:  International  Trade 

Commission. 

ACTION:  Commission  decision  to  affirm 

an  initial  determination, 

summary:  Notice  is  hereby  given  that 
the  Commission  has  determined  to 
affirm  the  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  terminating  the 
investigation  as  to  respond  "Hair-Gro." 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Herrington.  Esq..  Office  of  the 
General  Coimsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
3395. 

SUPPLEMENTARY  INFORMATION:  On 
August  6, 1987,  the  ALJ  issued  an  ID 
(Order  No.  8)  which  terminated  the 
investigation  with  respect  to  respondent 
"Hair-Gro."  Complainant  The  Upjohn 
Co.  filed  a  petition  for  review  of  the  ID. 
No  comments  were  received  from 
government  agencies.  On  September  8, 
1987,  the  Commission  determined  to 
review  the  ID. 


This  action  is  taken  under  authority  of 
section  337  of  the  Tariff  Act  of  1930  and 
§§210.53-210.56  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19 
U.S.C.  1337;  19  CFR  210.53-210.56). 

Copies  of  the  ID  and  all  other  all 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.]  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  DC  20436. 
telephone  202-523-0161.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 

Issued:  November  12, 1987. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  87-26633  Filed  11-17-87;  8:45  am] 

BILLMG  CODE  702<>-O2-M 


(InvestigatkMi  No.  337-TA-267] 

import  Investigations;  Certain 
Minoxidil  Powder,  Salts  and 
Compositions  for  Use  in  Hair 
Treatment 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  bais  of  a  settlement  agreement: 
Mastey  Distributors,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  9, 1987. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington.  DC  20436, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
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infonnation  oo  this  matter  can  be 
obtained  by  contacting  the  Commisson's 
TDD  terminal  on  202-724-0002.        j 

Written  Comments:  Interested 
persons  may  file  written  comments  with 
the  Commission  concerning  termination 
of  the  aforementioned  respondent  The 
original  and  14  copies  of  all  such     i 
comments  must  be  filed  with  the 
Secrettuy  to  the  Commission,  701  BJ 
Street,  NW..  Washington.  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commisison  in 
confldence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  { 

confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  RIRTHER  INFORMATION  CONTACT: 
Ruby  I.  Dionne,  Office  of  the  Secretary, 
U.S.  international  Trade  Commission, 
telephone  202-523-017& 

By  order  of  the  Commission. 

Issued:  November  9. 1987. 
Kenneth  R.  Nfasoa. 
Secretary. 
|FR  Doc.  87-28634  Filed  11-17-87;  8:45  am] 

BNJJNG  CODE  70M-42-M 


ilnveetlgation  No.  337-TA-2671 

Import  Investigations;  Certain 
Minoxidil  Powder.  SaiU  and 
Compositions  for  Use  in  Hair 
Treatment 

agency:  International  Trade 

Commission. 

ACTION:  Termination  of  respondent 

Tulsa  Intertrade  on  the  basis  of  a 

settlement  agreement. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
terminating  respondent  Tulsa  intertrade 
in  the  above  captioned  investigation  on 
the  basis  of  a  settlement  agreement. 
FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  W.  Herrington,  Esq..  Office  of 
the  General  Counsel,  U.S.  International 
Tnde  Commission,  701  E  Street  NW.. 
Washington.  DC  20436.  telephone  523- 

SUFTLEMENTARY  INFORMATION:  On 

October  9, 1987  the  presiding 
administrative  law  judge  issued  an  ID 
(Order  No.  23)  granting  the  joint  motion 
of  complainant  The  Upjohn  Company 
and  respondent  Tulsa  Intertrade  to 


terminate  the  investigation  with  respect 
to  Tulsa  Intertrade  on  the  basis  of  a 
settlement  agreement.  No  petitions  for 
review  of  the  ID  and  no  government 
agency  or  public  comments  were 
received. 

Thii  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U^C  1337)  and  19  CFR 
210.53(h). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.in.  to  5:15  pjn.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commisison.  701 E 
Street  NW..  Washington.  DC  20436. 
telephone  202-523-0161. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Conunission. 

Issued:  November  6, 1987. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  87-28635  Filed  11-17-87:  8:45  am] 

BHJJNOCOOC  7070-02-M 


Ilnvestieatton  Na  337-TA-27S] 

Import  Investigations;  Certain 
Nonwoven  Gas  Filter  Elements 

AGENCY:  International  Trade 
Commission. 

action:  Nonreview  of  an  initial 
determination  amending  the  complaint 
and  notice  of  investigation.  Notice  is 
hereby  given  that  the  Commission  has 
determined  not  to  review  an  initial 
determination  amending  the  complaint 
and  notice  of  investigation  to  add  an 
allegation  of  infringement  of  claim  6  of 
U.S.  Letters  Patent  4,056.375. 

FOR  FURTHER  INFORMATION  CONTACT: 

P.N.  Smithey,  Esq..  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-523-0350. 
SUPPLEMENTARY  INFORMATION:  The    - 
subject  investigation  is  being  conducted 
to  determine  whether  there  is  a  violation 
of  section  337  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1337)  in  the  importation  or 
sale  of  certain  nonwoven  gas  filler 
elements  that  allegedly  infringe  claims  1, 
2,  3,  4.  7.  8,  or  9  of  U.S.  Letters  Patent 
4,056,375  (the  '375  patent).  See  52  FR 
32182  (August  26.  1987).  On  October  2, 
1987.  on  the  basis  of  information 
obtained  in  pretrial  discovery, 
complainant  Freudenberg  Nonwovens 
Limited  Partnership  moved  to  amend  the 
complaint  and  notice  of  investigation  to 
add  claim  6  of  the  "375  patent  to  the 


infringement  allegations.  See  Motion  No. 
275-2.  The  motion  was  unopposed.  On 
October  14, 1987.  the  presiding 
administrative  law  judge  issued  an 
initial  determination  (ID)  granting  the 
motion.  See  Order  Na  10. 

The  Commission  received  no  petitions 
for  review  of  the  ID  or  comments  from 
other  government  agencies.  After  finding 
that  (1)  there  was  good  cause  for 
amending  the  complaint  and  notice  of 
investigation  to  add  claim  6  to  the 
infringement  allegations,  and  (2) 
expanding  the  scope  of  the  investigation 
in  that  manner  would  not  prejudice  the 
public  interest  or  the  rights  of  the 
parties,  the  Commission  decided  not  to 
review  the  ID.  By  virtue  of  that  decision, 
the  ID  became  the  determination  of  the 
Commission.  See  19  CFR  Z10.53(h). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  Docket 
Section.  U.S.  International  Trade 
Commission,  701  E  Street  NW..  Room 
156,  Washington,  DC  20438,  telephone 
202-523-0471- 

Hearing-impaired  individuals  are 
advised  that  information  concerning  this 
investigation  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

By  order  of  the  Conunission. 

Issued:  November  9, 1987. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  87-26638  Filed  ll-17-«7:  8:45  am) 

BitXlNQCOOE  7020-02 


[Investigation  No.  337-TA-2631 

Import  Investigations;  Certain  Office 
Filing  Cat>inets 

AGENCY:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  inve.sti^ation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Tukaway  Computer  Cabinets  inc. 
(Tukaway).  Desks.  Inc.  (Desks)  and 
Compania  Intemacional  de  Muebles  de 
Acero  (CIMA). 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
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Commission  thirty  (30J  days  after  the 
date  of  its  senrice  upon  the  parties, 
unless  the  Commissioo  orders  nmevi  of 
the  initial  deienainatioa.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  Novembers.  1987. 

Copies  of  the  initial  determinatioa,  the 
settlement  agreement,  and  ail  other 
nonconfidential  documents  filed  in 
connection  with  this  investigati<Hi  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701 E 
Street  NW.,  Washington,  DC  20438, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commissioa's  TDD  tenninal  on  202-734- 
0002. 

Written  Comments:  Interested 
persons  may  file  written  comraeaits  wiA 
the  Commission  concerning  termination 
of  the  aforenentkmed  reqxmdents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission.  701  E 
Street,  NW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Fedwal  Repster.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Comnnssioa. 
telephone  202-52^-0176. 

By  order  of  the  Commtssion. 

Issued:  November  9, 1987. 
Kenneth  R.  Mason. 
Secretary. 
(FR  Doc.  87-26637  Filed  11-17-87;  8:45  am] 

BILLING  COOE  7020.«2-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act;  Victor  Marling 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  27, 1987.  a 
proposed  consent  decree  in  United 
Slates  V.  Victor  Marling.  Civil  Action 
No.  A86-146,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Alaska.  The  complaint  filed 
by  the  United  States  alleged  violations 


of  (he  Clean  Water  Act  by  defendant 
due  to  dischai;ges  of  pollutants  from 
defendant's  placer  gold  mine.  The 
consent  decree  provides  for  payment  of 
a  civil  penalty  in  the  amount  of  $4,000 
and  for  injunctive  relief  to  prevent 
defendant  fi<om  operatiDg  a  placer  mine 
that  dischai)ges  pollutants  mto  waters  of 
the  United  States  unless  the  mine  is  in 
conpiianoe  with  a  valid  NPDES  permit 
and  the  ooopliance  plan  contained  in 
the  conse^  decree 

The  Department  of  )astioe  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
OoBBaents  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  fostice,  Washington,  DC 
2053a  sad  shooM  refer  to  United  States 
V.  Victor  Harlittg,  D.}.  Ref.  No.  90-5-1-1- 
2S07.  Hk  proposed  consent  decree  may 
be  examinad  at  the  office  of  the  United 
States  Attorney.  Federal  Building  and 
U.S.  Courthoase.  701  C  Street,  Room   C- 
252,  Anchorage.  Alaska  99513.  and  at 
tke  Region  10  Office  of  the 
Environmental  Protection  Agency,  1200 
Sixth  Avenue.  Seattle,  Washington 
98101.  A  copy  of  the  consent  decree  may 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washingtoiu 
DC  20530.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Eavtromnental  Enforcement  Section, 
Land  and  Natural  Resources  Divi«on  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.70  payable  to  the 
Treasurer  of  the  United  States. 
RQtMr|.Mamdk. 

Acting  Assistant  A  ttomey  General.  Land  and 
Natural  Resources  Division. 
[FR  Doc.  87-28527  Filed  11-17-87;  8:45  am) 
BlUMaOODE  44ei-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  ttte  Clean  Air  Act;  Indianapolis,  IN 

In  accordance  with  Departmental 
policy,  28  CFR  50.7  notice  is  hereby 
given  diat  on  October  16, 1987  a 
proposed  consent  decree  in  United 
States  V.  City  of  Indianapolis.  Indiana, 
Civil  Action  No.  IP-86-480C  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Indiana.  The 
proposed  consent  decree  concerns 
control  of  air  pollution  at  the  city's 
sludge  incinerators.  The  proposed 
consent  decree  requires  the  defendant  to 
install  upgraded  pollution  control 


equipment  and  pay  a  civil  penalty  of 

STSMO. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington.  DC 
20530,  and  should  refer  to  United  Stains 
V.  City  of  Indianapolis.  Indiana.  D.J.  Ref. 
90-5-2-1-924. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Southern  District  of 
Indiana,  274  United  States  Diurthnuse. 
46  East  Ohio  Street,  Indianapolis. 
Indiana  46204,  and  at  the  Region  5 
Office  of  the  Environmental  Protection 
Agency,  Office  of  Regional  Counsel  230 
South  Dearborn  Street  Chicago,  Illinois 
60604.  Copies  of  the  consent  decree  may 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517.  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
tlie  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.90  (10  percents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger ).  Mafzulla. 

Assistant  Attorney  General,  Land  and 
Naturoi  Resources  Di  vision. 
|FR  Doc.  87-26526  Filed  ll-17-«7;  8:45  am] 

BILUNG  COOE  4410-01-M 


Consent  Decree  in  Action  to  Enjoin 
Violation  of  ttte  Clean  Air  Act;  Monroe, 
NY 

In  accordance  with  Departmratal 
policy.  28  ere  507,  38  FR  190209,  notice 
is  hereby  gi\'en  that  a  consent  decree  in 
United  States  of  America  v.  County  of 
Monroe.  New  York  (W.D.N. Y.j  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of  New 
York  on  October  30,  1987.  This  decree 
imposes  a  compliance  plan  for  the  lola 
Powerhouse,  a  facility  ouned  and 
operated  by  the  County  of  Monroe,  to 
bring  that  facility  into  compliance  with 
the  Clean  Air  Act  (CAA),  42  U.S.C.  4701 
et  scq..  and  the  appUcable  New  York 
State  Implementation  Plan  (SIP),  Part 
227. 

The  Department  of  Justice  will  receive 
for  thirty  days  from  date  of  publication 
of  this  notice,  written  comments  relating 


to  the  consent  decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington,  DC  20530,  and  should  refer 
to  United  States  of  America  v.  County  of 
Monroe.  New  York.  D.J.  No.  90-5-2-252. 
The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Western  District  of 
New  York,  502  United  Slates' 
Courthouse,  Court  and  Franklin  Streets, 
Buffalo,  New  York  14202;  at  the  Regional 
n  Office  of  the  Environmental  Protection 
Agency,  Federal  Plaza,  New  York,  New 
York  10278;  and  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515,  9th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.00  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Marzulla, 
Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
(PR  Doc.  87-26524  Filed  ll-17-«7:  8:45  am] 

MLLMG  COOE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act;  Promised  Land 
Mining 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  23, 1987,  a 
proposed  consent  decree  in  United 
States  V.  Promised  Land  Mining.  Civil 
Action  No.  A86-005,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Alaska.  The  complaint  filed 
by  the  United  States  alleged  violations 
of  the  Clean  Water  Act  by  defendants 
due  to  discharges  of  pollutants  from 
defendants'  placer  gold  mine.  The 
consent  decree  provides  for  payment  of 
a  civil  penalty  in  the  amount  of  $8,000 
and  for  injunctive  relief  to  prevent 
defendants  from  operating  a  placer  mine 
that  discharges  pollutants  into  waters  of 
the  United  States,  unless  the  mine  is  in 
compliance  with  a  valid  NPDES  permit 
and  the  compliance  plan  contained  in 
the  consent  decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 


Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Promised  Land  Mining,  D.J.  Ref.  No. 
90-5-1-1-2573.  The  proposed  consent 
decree  may  be  examined  at  the  ofHce  of 
the  United  States  Attorney,  Federal 
Building  and  U.S.  Courthouse,  701  C 
Street,  Room  C-252,  Anchorage,  Alaska 
99513,  and  at  the  Region  10  Office  of  the 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  Seattle,  Washington 
98101.  A  copy  of  the  consent  decree  may 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Peimsylvania  Avenue  NW.,  Washington, 
DC  20530.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.70  payable  to  the 
Treasurer  of  the  United  States. 
Roger  J.  Marzulla, 

Acting  Assistant  Attorney  Generai,  Land  and 
Natural  Resources  Division. 
[PR  Doc.  87-26525  Filed  11-17-87:  8:45  am] 

BILUNG  COOE  4410-01-M 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Coordinating  Council;  Meeting 

The  fourth  quarterly  meeting  of  the 
Coordinating  Council  on  Juvenile  Justice 
and  Delinquency  Prevention  will  be  held 
in  Washington,  DC,  on  December  15, 
1987.  The  meeting  will  take  place  in  the 
Main  Auditorium  of  the  Department  of 
Health  and  Human  Services,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue  SW.,  from  9:30  a.m.  to  12:00  p.m. 
The  public  is  welcome  to  attend.  The 
agenda  will  focus  on  issues  related  to 
child  exploitation. 

For  further  information,  please  contact 
Roberta  Dorn,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  633 
Indiana  Avenue  NW.,  Washington,  DC 
20531,  (202)  724-7655. 

Date:  November  10. 1987. 
Verne  L.  Speirs, 

Administrator,  Office  of  Juvenile  Justice  and 

Delinquency  Prevention. 

[FR  Doc.  87-26536  Filed  11-17-87;  8:45  am] 

BILUNQ  COOC  4410-1t-M 


Advisory  Board  on  Missing  Children; 
Meeting 

The  Attorney  General's  Advisory 
Board  on  Missing  Children  will  convene 
to  conduct  a  business  meeting  on 


December  11, 1987.  The  meeting  will  be 
held  at  The  Vista  International  Hotel, 
1400  M  Street,  NW.,  Washington.  DC,  in 
the  Westover  Room,  beginning  at  9:00 
a.m. 

For  further  information,  please  contact 
Deborah  Morris,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention.  633 
Indiana  Avenue.  NW.,  Washington,  DC 
20531,  (202)  724-7655. 

Date:  November  12. 1987. 
Verne  L  Speirs, 

Administrator,  Office  of  Juvenile  Justice  and 

Delinquency  Prevention. 

[FR  Doc.  87-26577  Filed  11-17-87;  8:45  am) 

BtLLlNG  COOC  4410- 1(-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  S7-94] 

NASA  Advisory  Council  (NAC),  Space 
Applications  Advisory  Committee 
(SAAC)  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACnON:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space 
Applications  Advisory  Committee. 
Informal  Advisory  Subcommittee  on 
Microgravity  Science  and  Applications. 
DATE  AND  TIME:  December  1. 1987.  8:30 
a.m.-4:30  p.m. 

ADDRESS:  Holiday  Inn-Capitol,  Gemini 
Room.  550  C  Street.  SW.,  Washington, 
DC  20024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  Alexander.  Code  E,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/453-1656). 
SUPPLEMENTARY  INFORMATION:The 
Informal  Advisory  Subcommittee  on 
Microgravity  Science  and  Applications 
will  meet  to  confirm  the  approach  and 
schedule  for  a  long-range  strategic 
planning  study  for  NASA's  Microgravity 
Science  and  Applications  Division.  The 
Committee  is  chaired  by  Dr.  Simon 
Ostrach  and  is  composed  of  7  members. 
The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  15). 

Type  of  meeting:  Open. 

Agenda: 

December  1, 1987. 

8:30  a.m. — Introduction  and  Overview 
of  agenda. 
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9  a.m. — Overview  of  planning  activity 
schedule. 

9:30  a.m. — Discuss  rationale  for 
developing  long-range  strategic  plan. 

10:30  a.m. — Overview  of  Current 
Reports  on  Microgravity  Science. 

11  a.m. — Review  of  Disciplme 
Working  Group  report  and  goals. 

1  p.m. — Discuss  and  reach  agreement 
on  purpose  and  scope  of  the  study  as 
well  as  the  strategic  plan. 

1:30  p.m. — Review  and  confirm 
assumptions  for  strategic  plan. 

2  p.m. — Review  and  reach  agreement 
on  the  agenda  for  the  5-day  study. 

3  p.m. — ^Identify  and  select  invited 
participants. 

4  p.m. — Identify  next  steps. 
4:30  p.m. — ^Ad)0unL 

Novembers.  1987. 

Ann  Bracfflejr, 

,'\dvisoTy  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

|FR  Doc  87-28498  Filed  11-17-87;  8:45  amj 

BILUNG  COOE  K1fr.«1-« 


NATIONAL  ARCHIVES  AND  RECORDS 
AOMIWSTRATION 

Records  Sohedutes;  AvaHatriNty 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  Propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
December  18. 1987.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  the 


notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administraticn. 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  reco-f-ds  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Air  Force.  Office 
of  Special  Investigations  (Nl-AFU-87- 
21).  Investigative  support  records 
regarding  the  threatened  airman 
program  and  crimirial  alert  notices. 

2.  Department  of  the  Air  Force  (Nl- 
AFU-87-32).  Facilitative  records  relating 
to  museum  programs. 

3.  Department  of  the  Air  Force  (Nl- 
AFU-88-2).  Civilian  personnel  position 
descriptions. 

4.  Department  of  the  Air  Force  (Nl- 
AFU-88-4).  Short  term  personnel 
records  relating  to  promotions. 


5.  Department  of  the  Air  Force  (Nl- 
AFU-88-6).  Individual  weight 
management  and  fitness  training 
records. 

6.  Department  of  Commerce. 
International  Trade  Administration  (Nl- 
151-fl7-fi).  Records  relating  to  Technical 
Advisory  Committees. 

7.  Department  of  Housing  and  Urban 
Development  (Nl-207-87-3).  Financial 
and  other  records  relating  to  the  New 
Communities  Development  Corporation. 

8.  Department  of  Justice.  Civil 
Division.  Foreign  Li'igation  Section  (Nl- 
131-87-2).  Intercustodial  bank  files, 
vested  asset  report  case  files,  and 
general  correspondence  of  the  defunct 
Office  of  Alien  Property. 

9.  Department  of  Justice,  Immigration 
and  Naturalization  Service  (Nl-e&-88- 
1).  Petitions  on  behalf  of  alien  relatives 
and  prospective  employees  and  related 
index  cards. 

10.  Department  of  State,  Bureau  of 
Administration  (N1-5&-87-16). 
Facilitative  records  relating  to  a  study 
on  resource  management. 

11.  Department  of  the  Treasury. 
Comptroller  of  the  Currency  (Nl-101- 
87-4).  Records  relating  to  the  assets  of 
failed  banks. 

12.  Department  of  the  Treasury. 
Internal  Revenue  Service  (N1-5&-87-7). 
Comprehensive  schedule  for  the  records 
of  the  offices  under  the  Assistant 
Commissioner  (Inspection). 

13.  General  Services  Administration. 
Federal  Property  Resources 
Administration  (Nl-291-87-1).  Reports, 
correspondence,  and  drill  hole  logs 
relating  to  the  Nicaro  Project,  1949-60. 

14.  U.S.  Information  Agency,  Office  of 
the  General  Counsel  and  Congressional 
Liaison  (Nl-306-87-7).  Facilitative 
records  and  routine  legal  cases  (related 
policy  records  and  precedential  cases 
will  be  scheduled  for  transfer  to  the 
Notional  Archives). 

Dated:  November  10. 1987. 
Frank  G.  Burke, 

Acting  Archivist  of  the  United  States. 
[FR  Doc.  87-26523  Filed  11-17-87;  8:45  am] 
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NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Guidelines  and  Sut>mission 
Requirements  for  ttie  Installation  of 
Satellite  Antennas  on  Federal  Property 
in  the  National  Capital  Region 

agency:  National  Capital  Planning 

Commission. 

action:  Proposed  guidelines  and 

submission  requirements. 
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SUMMIARY:  On  October  5. 1987,  the 
National  Capital  Planning  Commission 
(NCPC)  approved  the  circulation  for 
comments  of  the  following  Proposed 
Guidelines  and  Submission 
Requirements  for  the  installation  of 
satellite  antennas  on  Federal  property  in 
the  National  Capital  Region.  These 
regulations  have  been  developed  to 
decrease  the  potential  adverse  aesthetic 
impact  of  satellite  antennas  in  the 
National  Capital  Region  and  to  protect 
the  population  from  potential  health 
hazards. 

date:  Comments  must  be  received  by 
December  18, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Martin  J.  Rody,  Director,  Planning 
Services  Division,  National  Capital 
Planning  Commission.  1325  G  Street. 
NW..  Washington,  DC  20576  or  by 
telephone  at  202/724-O179. 
Robert  E.  Gresham, 
Acting  Executive  Director. 
November  13. 1987. 

The  National  Capital  Planning 
Commission  finds  that  certain  satellite 
antennas  may  adversely  impact  the 
aesthetics  of  the  National  Capital 
Region  and  the  health  and  welfare  of  its 
population.  Therefore,  in  order  to 
minimize  the  visual  impacts  of  satellite 
antennas  on  the  skyline  of  the  Nation's 
Capital  and  on  the  general  appearance 
of  Federal  faciUties  and  to  protect  the 
public  from  any  potential  adverse  radio 
frequency  bio-effect  impacts  from 
transmitting  microwave  antennas,  the 
National  Capital  Planning  Commission 
is  providing  the  following  Guidelines 
and  Submission  Requirements  to  be 
used  by  Federal  agencies  in  the  National 
Capital  Region  in  the  preparation  and 
submission  of  plans  for  antenna 
installations.  (The  National  Capital 
Region  includes  Montgomery  and  Prince 
George's  Counties  in  Maryland; 
Arlington,  Fairfax,  Loudon,  Prince 
William  Counties,  and  the  independent 
cities  within  the  outer  boundaries 
thereof  in  Virginia;  and  the  District  of 
Columbia). 

(a)  Prior  to  the  installation  of  any 
satellite  antenna  on  Federal  property  in 
the  National  Capital  Region,  Federal 
agencies  shall  submit  (pursuant  to 
section  5  of  the  National  Capital 
Planning  Act  of  1952,  as  amended; 
section  5-432.  D.C.  Code,  in  the  District 
of  Columbia;  and  as  appropriate,  section 
4  of  the  International  Center  Act  of  1968, 
as  amended)  all  such  installation 
proposals  to  the  National  Capital 
Planning  Commission  for  review  and 
comment.  Approval  by  the  NCPC  of 
such  installations  will  be  limited  to  Hve 
years.  This  time  period  may  be 
increased  to  10  years  at  the  NCPC's 


discretion  on  sites  outside  the 
Monumental  Core  '  and  surrounding 
lands  and  designated  Historic  Districts. 

(1).  Specific  Submission 
Requirements: 

(i)  A  statement  of  need — justifying  the 
size  of  the  antenna  and  other 
appropriate  data  regarding  the 
particular  installation  consistent  with 
security  limitations. 

(ii)  Site  plan  and  building  elevations 
(for  antennas  mounted  on  a  building) 
showing  the  form,  dimensions,  and 
location  of  the  antenna(s). 

(iii)  Construction  drawings  showing 
the  proposed  method  of  installation. 

(iv)  Description  of  the  texture  and 
color  of  materials  to  be  used. 

(v)  Screening  plan — including 
proposed  materials,  color  and  texture 
for  rooftop  installations.  For  ground- 
level  installations  also  include  the 
number,  species,  and  size  of  trees  or 
shrubs  to  be  used  as  a  screen. 

(vi)  Site  line  studies  illustrating  the      * 
extent  to  which  the  proposed  antenna(s) 
will  be  visible  from  the  surrounding 
streets  and  public  open  spaces.  These 
studies  should  include  all  alternatives 
considered. 

(vii)  A  review  of  alternatives 
considered  to  meet  the 
telecommunication  needs  of  the  agency. 

(2)  General  Criteria  Applying  to 
Antenna  Installations: 

(i)  No  rooftop  satellite  antenna  in  the 
National  Capital  Region  should  exced 
the  height  of  the  roof  of  any  permitted 
penthouses  on  Federal  buildings. 

(ii)  Materials  used  in  the  construction 
of  antennas  and  their  mountings  should 
not  be  bright,  shiny,  or  reflective  and 
should  be  of  a  color  that  blends  with  the 
surrounding  building  materials. 

(iii)  Any  masts  or  towers  should  be 
non-combustible,  corrosion  resistant, 
and  protected  against  electrolytic 
action. 

(iv)  All  antennas  should  be 
adequately  grounded  to  protect  against 
a  direct  lightning  strike. 

(b)  Federal  agencies  may  request  an 
extension  of  the  approval  prior  to 
expiration  of  the  original  approval.  The 
request  should  be  accompanied  by  a 
certification  that: 

(1)  The  original  installation  is 
structurally  sound  and  continues  to  meet 
all  the  submission  requirements; 

(2)  Clearly  establishes  the  continued 
need  for  the  installation;  and 

(3)  Technological  advances  have  not 
offered  any  alternatives  that  permit  the 
elimination  of  the  antenna  or  reduction 


'  The  Monumental  Core  as  defined  in  the  Federal 
Facilities  element  of  the  "Comprehensive  Plan  for 
the  National  Capital." 


in  its  size  to  minimize  the  visual 
impacts. 

Any  antenna  installation  which  does 
not  receive  re-certification  by  the  NCPC 
should  be  dismantled  and  removed  as 
soon  as  possible  after  the  expiration  of 
the  NCPC's  approval  period. 

(c)  To  the  extent  possible.  Federal 
agencies  should  anticipate  the  need  for 
antennas  on  all  new  buildings  and 
design  such  buildings  in  such  a  fashion 
as  to  screen  the  needed  antennas  in  a 
manner  appropriate  to  the  design  of 
each  building. 

(d)  Rooftop  antennas  on  existing 
Federal  buildings  or  ground  level 
installations  in  the  National  Capital 
Region  should  be  designed  and  installed 
in  a  manner  that  minimizes  or 
eliminates  their  visual  impacts  on 
adjacent  properties  or  public  rights-of- 
way.  Where  appropriate  to  the  character 
of  a  building,  retro-fitting  to  screen 
antennas  not  accommodated  in  original 
building  designs  and  plans  should  be 
considered.  Various  architectural 
solutions  are  possible  for  retro-fitting 
buildings  to  screen  antenna 
installations.  The  architectural  style, 
orientation,  available  rooftop  space,  and 
structural  character  of  a  building,  as 
well  as  the  heights  of  neighboring 
buildings,  are  all  important 
considerations  in  the  retrofit  option 
selected.  A  variety  of  materials, 
including  plastic,  fiberglass,  and  glass 
can  be  used  to  screen  or  obscure 
antennas.  Any  materials  that  do  not 
block  the  passage  of  the  radio  frequency 
signals  are  suitable  as  a  screen. 

(e)  Reasonable  precautions  are 
necessary  in  locating  and  operating 
transmitting  microwave  antennas, 
because  of  potential  adverse  radio 
frequency  bio-effects.  In  light  of  the 
numerous  variables  regarding  power 
and  frequency  levels  for  each 
installation,  electromagnetic  radiation 
impacts  will  have  to  be  evaluated  on  a 
site  specific  basis.  All  submissions  to 
the  NCPC  for  a  transmitting  microwave 
antenna  should  be  accompanied  by  an 
environmental  assessment.  The 
environmental  assessment  shall  include, 
among  other  considerations,  an  estimate 
of  the  electromagnetic  radiation  levels 
at  10,  50, 100,  500, 1,000  and  2,000  feet 
from  the  installation  in  milliwatts/ 
centimeter  squared  and  the  safeguards 
proposed  to  protect  the  public  from  any 
potential  adverse  bio-effects.  A 
manufacturers  certification  as  to 
electromagnetic  radiation  at  the  above 
distances  and  a  statement  that  the 
proposed  antenna  meets  all  American 
National  Standards  Institute  (ANSI)  and 
Environmental  Protection  Agency  (EPA) 
current  radio  frequency  emission 
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standards  should  be  made  part  of  the 
environmental  assessment.  The  NCPC 
will  continue  to  seek  state-of-the-art 
information  on  health  and  human  safety 
issues  and  shall  apply  that  information 
and  resulting  awareness  of  issues  in 
reviewing  and  approving  antenna 
installations. 

(f)  All  agencies  responsible  for 
antenna  installations  existing  at  the  time 
of  the  adoption  of  these  guidelines  are 
required  to  apply  for  approval  of  all 
such  installations  within  five  years  after 
the  adoption  of  these  Guidelines  and 
Submission  Requirements. 

(g)  These  guidelines  are  general  in 
nature  and  convey  the  spirit  of  the 
concerns  regarding  potential  adverse 
visual  and/or  bio-effect  impacts  to  be 
mitigated.  Each  installation  is  a  special 
case  and  the  appropriateness  of  the 
solutions  selected  to  reduce  the  visual 
impacts  will,  in  a  large  measure,  be 
determined  by  the  particular  location  or 
locations  chosen  for  the  installation  and 
the  architectural  character  of  the 
building.  These  guidelines  provide 
general  criteria  to  be  applied  on  a  case- 
by-case  basis. 

(h)  The  NCPC  will,  in  its  review  of 
proposals  for  satellite  antenna 
installations,  be  particularly  concerned 
with  the  agency's  statement  of  need, 
justification  of  antenna  size,  and 
measures  employed  to  minimize  the 
visual  impacts  of  the  proposed 
installation.  The  NCPC  will  continue  to 
review  all  satellite  and  terrestrial 
microwave  antenna  proposals,  on  a 
case-by-case  basis,  as  a  modification  to 
previously  approved  site  and  building 
plans. 

(FR  Doc.  87-26624  Filed  11-17-87;  8:45  am] 
BiujNG  CODE  nta-m-u 


NATIONAL  FOUNDA-nON  ON  THE 
ARTS  AND  THE  HUMANmES 

Literature  Advisory  Panel;  Meeting 

Pursuant  to  section  101(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  literature 
Advisory  Panel  (Literary  Publishing 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  December  3-4, 1987. 
from  9:00  a.m.-6:00  p.m.,  and  on 
December  5, 1987,  from  9:00  a.m.-2:00 
p.m.  in  room  714  of  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue, 
NW..  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  5, 1987  from 
12:30-2:00  p.m.  The  topics  for  discussion 
will  be  guidelines  review  and  policy 
issues. 


The  remaining  sessions  of  this 
meeting  on  December  3-4. 1987.  from 
9:00  a.m.-6:00  p.m.  and  on  December  5. 
1987,  from  9:00  a.m.-12:30  p.m.  are  for 
the  purpose  of  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  flnancial  assistance 
under  the  National  Foiuidation  on  the 
Arts  and  the  Humanities  Act  of  1956.  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  In 
accordance  with  the  determination  of 
the  Chairman  published  in  the  Federal 
Register  of  February  13, 1980,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4),  (6)  and 
(9)(B)  of  section  552b  of  Title  5.  United 
States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW..  Washington 
DC  20506.  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  writh  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  202/682-5433. 
Yvonne  M.  Sabin. 
Acting  Director,  Cou/icil  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
[FR  Doc.  87-28566  Filed  11-17-87;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  5(M16] 

Mississippi  Power  and  Light  Co^ 
System  Energy  Resources,  inc^  and 
South  Mississippi  Electric  Power 
Assn^  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  Part  20, 
Appendix  A,  footnote  d-2(c)  to 
Mississippi  Power  and  Light  Company, 
et  al.  (the  licensee),  for  the  Grand  Gulf 
Nuclear  Station.  Unit  No.  1,  (the  facility) 
located  in  Claiborne  County, 
Mississippi. 

Environmental  Assessment 

Identification  of  Proposed  Action 

Footnote  d-2(c)  of  Appendix  A  to  10 
CFR  Part  20  states.  "No  allowance  is  to 
be  made  for  use  of  sorbents  against 
radioactive  gases  or  vapor."  The 
proposed  exemption  would  allow  the 


use  of  a  radioiodine  protection  factor  of 
50  when  using  the  mine  safety 
appliances  (MSA)  GMR-1  canisters  at 
the  facility.  The  proposed  exemption  is 
in  response  to  the  licensee's  application 
dated  June  29. 1987,  as  supplemented 
August  21. 1987. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
facilitate  certain  operations  at  the 
facility  in  areas  where  airborne 
radioiodine  levels  necessitate 
respiratory  protection  for  workers.  The 
requested  exemption  would  allow 
utilization  of  air-purifying  respirators  in 
lieu  of  supplied-air  or  self-contained 
apparatuses.  A  supplied-air  respirator 
can  limit  a  worker's  efficiency  because 
the  woricer  is  restricted  to  the  area 
within  the  reach  of  his  air-supply  hose. 
A  self-contained  breathing  apparatus  is 
usually  very  heavy  and  cumbersome, 
and  has  a  limited  air  supply.  Therefore, 
a  person  using  this  type  of  apparatus  is 
less  mobile  and  less  efficient  in 
performing  his  duties.  Air-purifying 
respirators,  on  the  other  hand,  are 
lightweight,  and  their  use  would  reduce 
the  worker's  physical  work  effort  and 
time  spent  in  the  work  area,  and  thereby 
result  in  less  personnel  radiation 
exposure. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  involves  a 
change  in  the  installation  or  use  of  the 
facility's  components  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  The  staff  has  determined 
that  the  proposed  exemption  will  result 
in  a  small  increase  in  the  amount  of  low- 
level  solid  waste  due  to  the  disposal  of 
used  sorbent  canisters.  However,  the 
proposed  exemption  involves  no 
significant  increase  in  the  amounts,  and 
no  significant  change  in  the  types,  of 
any  effluents  that  may  be  released 
offsite.  Because  the  use  of  air-purifying 
respirators  will  allow  the  plant  workers 
to  perform  their  jobs  more  efficiently 
than  could  be  done  using  supplied-air  or 
self-contained  apparatuses,  this 
exemption  will  most  likely  reduce  the 
individual  or  cumulative  occupational 
radiation  exposures  at  the  Grand  Gulf 
Nuclear  Station  by  decreasing  worker 
time  spent  in  radiation  areas.  The 
exemption  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there  are 
no  signiRcant  environmental  impacts 
associated  with  the  proposed 
exemption. 
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Alternative  to  the  Proposed  Action 

Since  we  have  concluded  there  are  no 
significant  environmental  impacts  for 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  Such  an 
action  would  not  reduce  environmental 
impacts  of  plant  operation. 


UMI 


Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resourees  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  Grand  Gulf  Nuclear  Station.  Unit  1. 
dated  September  1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  with  any 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
dated  June  29, 1987,  as  supplemented 
August  21, 1987,  which  are  available  for 
public  inspection  at  the  Commission's 
public  Document  Room  1717  H  Street, 
NW.,  Washington,  DC,  and  at  the  Hinds 
Junior  College,  McLendon  Library, 
Raymond,  Mississippi  39154. 

Dated  at  Bethesda,  Maryland,  this  10th  day 
of  Noveint>er.  1987. 

For  the  Nuclear  Regulatory  Comoiission. 
Herbert  N.  Betkow. 

Director,  Project  Directorate  11-2,  Division  of 
Reactor  Projects-I/ll.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  87-26583  Filed  11-17-87;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safegiiairds;  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  full  Committee,  the 
following  preliminary  schedule  is 
published  to  reflect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  list  of  proposed 
meetings  published  October  19, 1987  (52 
FR  38824).  Those  meetings  which  are 
definitely  scheduled  have  had.  or  will 
have,  an  individual  notice  published  in 


the  Federal  Register  approximately  15 
days  (or  more)  prior  to  the  meeting.  It  is 
expected  that  the  sessions  of  the  full 
Committee  meeting  designated  by  an 
asterisk  (*)  will  be  open  in  whole  or  in 
part  to  the  public.  ACRS  full  Committee 
meetings  begin  at  8:30  a.m.  and 
Subcommittee  meetings  usually  begin  at 
8:30  a.m.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during  full 
Committee  meetings  and  when 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the 
December  1987  ACRS  full  Committee 
meeting  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Office  of  the 
Executive  Director  of  the  Committee 
(telephone:  202/634-3265.  ATTN: 
Barbara  )o  White)  between  8:15  a.m.    • 
and  5:00  p.m.,  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Decay  Heat  Removal  Systems, 
November  17, 1987.  Washington,  DC. 
The  Subcommittee  will  discuss:  (1)  The 
decision  by  Toledo  Edison  not  to  install 
a  dedicated  blowdown  system  at  Davis 
Besse;  (2)  implications  of  secondary  side 
water  level  control  in  B&W  OTSGs  vis- 
a-vis operator  actions  in  accident 
situations;  and  (3)  implications  of  the 
Diablo  Canyon  loss  of  shutdown  cooling 
event  vis-a-via  lack  of  steam  generator 
water  box  vents. 

Thermal-Hydraulic  Phenomena, 
November  18  and  19. 1987,  Washington, 
DC.  The  Subcommittee  will  review  key 
elements  of  NRC  RES's  5-year  Thermal- 
Hydraulic  Research  Program  for  input  to 
the  ACRS  report  on  thermal-hydraulic 
research  to  the  Congress  and  the 
Commission.  The  Subcommittee  will 
also  discuss  the  status  of  NRC's  action 
on  a  potentially  unanalyzed  LB  LOCA 
scenario. 

Quality  and  Quality  Assurance  in 
Design  and  Construction,  November  24, 
1987,  Washington,  DC.  The 
Subcommittee  wnll  review  QA 
Experience  in  Readiness  Reviews  as 
applied  to  nuclear  power  plants,  with  a 
view  toward  possible  application  to 
HLW  geologic  repositories  and 
monitored  retrievable  storage  (MRS) 
facilities. 

Safety  Philosophy,  Technology,  and 
Criteria.  December  2, 1987,  Washington, 
DC.  The  Subcommittee  will  discuss  the 
Staffs  proposed  implementation  plan 
for  the  Safety  Goal  Policy  Statement  (Vz 
day)  and  the  Staffs  proposed  final 
resolution  for  USI  A-17  (Systems 
Interaction). 

foint  Metal  Components  and  Thermal 
Hydraulic  Phenomena,  December  15, 


1987,  Washington.  DC.  The 
Subcommittees  will  review:  (1)  The 
North  Anna  steam  generator  tube 
failure,  and  (2)  Rl..  Johnson's  comments 
on  proposed  revision  to  acceptance 
criteria  for  the  ECCS  rule  with  respect  to 
steam  generator  tube  integrity. 

Generic  Items,  December  16, 1987, 
Washington,  DC  (12:00  Noon).  The 
Subcommittee  will  discuss  with  selected 
licensees  the  contribution  to  plant  safety 
resulting  from  the  implementation  of 
resolved  generic  issues  and  USIs. 

Babcock  &  Wilcox  Reactor  Plants, 
January  5, 1988,  Washington.  DC.  The 
Subcommittee  will  continue  its  review 
of  the  long-term  safety  review  of  B&W 
reactors.  This  effort  was  begun  during 
the  summer  of  1986;  initial  Committee 
comments  offered  on  July  16. 1986  in  a 
letter  to  V.  Stello.  EDO. 

Structural  Engineering,  January  20, 

1988,  Albuquerque,  NM.  The 
Subcommittee  will  review  the  results  of 
the  model  concrete  containment  test. 

Thermal-Hydraulic  Phenomena, 
January  21  and  22. 1988,  Los  Alamos, 
NM.  The  Subcommittee  will  review:  (1) 
The  documentation  developed  by  LANL 
and  INEL  to  support  the  TRAC  PFl  and 
RELAP-5  Thermal-Hydraulic  Codes 
pursuant  to  the  RES  CSAU 
requirements,  and  (2)  the  Final  ECCS 
Rule  version  (tentative). 

Waste  Management,  January  21  and 
22, 1988,  Washington,  £)C.  The 
Subcommittee  will  review  various 
pertinent  waste  management  topics  to 
be  determined  during  an  agenda 
planning  session  with  NMSS  and  RES 
Staffs  on  November  23, 1987. 

Occupational  and  Environmental 
Protection  System,  January  28. 1988, 
Washington,  DC.  The  Subcommittee  will 
review:  (1)  The  "hot  particle"  problem, 

(2)  the  new  revision  to  the  definition  of 
an  "extraordinary  nuclear  occurrence", 

(3)  monitoring  the  quality  and  quantity 
of  airborne  radionuclides  in/out  of 
containment  following  an  accident,  (4) 
the  emergency  planning  rule,  and  (5)  the 
control  room  habitability  report  by  ANL 

foint  Scram  Systems  Reliability  and 
Core  Performance,  January  29, 1988, 
Washington,  DC.  The  Subcommittees 
will  review  the  current  status  of  LWR 
plant  operations  (core  reload  designs, 
etc.)  as  they  impact  on  core  reactivity 
control  operational  limits  (e.g., 
moderator  temperature  coefficients)  in 
general,  and  ATWS  analyses  in 
particular. 

Reliability  Assurance.  February  9, 
1988,  Washington,  DC.  The 
Subcommittee  will  be  briefed  on  the 
current  status  of  equipment  qualification 
research.  Other  items  of  interest  include 
testing  performed  on  Containment 


Isolation  valves  and  a  test  plan  for  the 
isolation  of  high  energy  line  breaks. 

Advanced  Reactor  Designs,  Date  to  be 
determined  (December),  Washington. 
DC.  The  Subcommittee  will  review  and 
comment  on  the  draft  Commission  paper 
that  will  be  prepared  by  the  NRC  Staff 
regarding  the  severe  accidents  and 
containment  issues  for  the  DOE- 
sponsored  advanced  reactor  designs. 

Waste  Management,  Date  to  be 
determined  (December),  Washington, 
DC.  The  Subcommittee  will  review  the 
final  draft  of  the  Q-List  GTP  (which  will 
include  DOE's  latest  comments)  prior  to 
its  scheduled  publication  in  early 
December  1987. 

Westinghouse  Reactor  Plants,  Date  to 
be  determined  (December/January), 
Washington,  DC.  The  Subcommittee  will 
discuss  and  hear  presentations  from 
Westinghouse  representatives  regarding 
the  important  design  features  and 
objectives  of  WAPWR  (RESAR  SP/90) 
and  the  AP  600  designs. 

Metal  Components,  Date  to  be 
determined  (January),  Chariotte,  NC. 
The  Subcommittee  will  review  the  status 
of  the  NDE  of  cast  stainless  steel  piping 
and  other  topics  related  to 
Subcommittee  activities. 

Auxiliary  Systems.  Date  to  be 
determined  (January)  (tentative), 
Washington,  DC.  The  subcommittee  will 
discuss  the:  (1)  Criteria  being  used  by 
utilities  to  design  Chilled  Water 
Systems,  (2)  regulatory  requirements  for 
Chilled  Water  System  design,  and  (3) 
criteria  being  used  by  the  NRC  Staff  to 
review  the  Chilled  Water  System  design. 
To  facilitate  this  discussion,  some 
members  of  the  Subcommittee  will  tour 
the  Shearon  Harris  plant  to  look  at  the 
Chilled  Water  System  design  at  that 
plant. 

Decay  Heat  Removal  Systems,  Date 
to  be  determined  (January),  Washington, 
DC.  The  Subcommittee  will  continue  its 
review  of  the  NRC  Staff  Resolution 
Position  for  USI  A-45. 

Severe  Accidents,  Date  to  be 
determined  (January /February) 
(tentative).  Washington,  DC.  "The 
Subcommittee  will  review  the  final 
version  of  the  NRC  Staffs  proposed 
generic  letter  on  Individual  Plant 
Examinations  (IPEs). 

Diablo  Canyon,  Date  to  be  determined 
(January/February),  Location  to  be 
determined.  The  Subcommittee  will 
review  the  status  of  the  Diablo  Canyon 
Long-Term  Seismic  Program. 

Auxiliary  Systems,  Date  to  be 
determined  (February).  Washington,  DC. 
The  Subcommittee  will  discuss  the  final 
report  on  the  Fire  Risk  Scoping  Study 
being  performed  by  Sandia  National 
Laboratories  for  the  NRC. 


Containment  Requirements,  Date  to 
be  determined  (February/March). 
Washington,  DC.  The  Subcommittee  will 
review  the  hydrogen  control  measures 
for  BWRs  and  Ice  Condenser  PWRs  (USI 
A-48).  Discussions  may  include 
Emergency  Planning  Guidelines  for 
BWRs. 

Containment  Requirements,  Date  to 
be  determined  (April),  Washington.  DC. 
The  Subcommittee  will  review  the  NRC 
Staffs  document  on  containment 
performance  and  improvements  (all 
containment  types). 

Decay  Heat  Removal  Systems,  Date 
to  be  determined  (April/May), 
Washington,  DC.  The  Subcommittee  will 
review  the  proposed  resolution  of 
Generic  Issue  23,  "RCP  Seal  Failures." 

ACRS  Full  Committee  Meeting 

December  3-5, 1987:  Items  are 
tentatively  scheduled. 

*  A.  Standardized  Nuclear  Plants 
(Open} — Briefing  respresentatives  of  the 
Electric  Power  Research  Institute 
proposed  EPRI  Requirements  for 
Advanced  Light  Water  Reactors. 

*B.  Nuclear  Industry  Activities 
(Open} — ^Briefing  by  representatives  of 
the  nuclear  power  industry  regarding 
reorganization  and  realignment  of 
functions  among  industry  groups  to 
achieve  operational  excellence  by  all 
utilities,  an  improved  interface  with 
NRC,  and  effective  resolution  of  all 
unresolved  generic  issues. 

*C.  ACRS  Activities  (Open}— Discuss 
proposed  scope  and  nature  of  ACRS 
activities  and  practices  for  conduct  of 
ACRS  business. 

*D.  Integrated  Safety  Assessment 
Program  (Open} — Discuss  proposed 
NRC  Staff  resolution  of  ACRS  comments 
in  its  report  of  July  15, 1987. 

*E.  NRC  Reactor  Research  Program 
(Open}— Meeting  with  the  Director,  NRC 
Office  of  Research  to  discuss  items  of 
mutual  interest. 

*F.  Control  Room  Habitability 
(Open}— Review  of  proposed  NRC  Task 
Action  Plan  for  resolution  of  this  generic 
issue  and  related  ANL  report. 
Representatives  of  the  NRC  Staff  will 
participate  as  appropriate. 

*G.  Seismic  Qualification  of 
Equipment  (Open} — Briefing  by 
respresentatives  of  NRC  Staff  and 
discussion  regarding  the  proposed  final 
Regulatory  Guide  1.100,  Revision  2,  on 
Seismic  Qualification  of  Electrical  and 
Mechanical  Equipment  for  Nuclear 
Power  Plants. 

*H.  Operating  Experience  (Open} — 
Briefing  by  representatives  of  NRC  Staff 
and  discussion  of  recent  nuclear  power 
plant  operating  events  and  incidents. 

*I.  Human  Factors  (Open}— ACRS 
review  and  comments  regarding 


proposed  NRC  policy  paper  regarding 
Operator  License  Fundamentals 
Examination.  Representatives  of  the 
NRC  Staff  will  participate  as 
appropriate. 

•J.  NRC  Quantitative  Safety  Goals 
(Open} — Review  and  comment  regarding 
proposed  implementation  plan  for  NRC 
Quantitative  Safety  Goals. 

*K.  Containment  Performance 
(Open} — Briefing  regarding  proposed 
NRC  action  plan  for  the  resolution  of 
containment  issues  such  as  the  Mark  I 
contairunent  capability  to  withstand 
severe  accidents. 

L  ACRS  Officers  for  CY-1988 
(Closed} — Discuss  qualifications  of 
nominees  proposed  as  ACRS  Officers 
for  CY-1988. 

M.  Appointment  of  New  Members 
(Closed} — Discuss  qualifications  of 
candidates  proposed  for  appointment  to 
the  ACRS. 

*N.  Future  Activities  (Open} — Discuss 
anticipated  ACRS  subcommittee  activity 
and  items  proposed  for  consideration  by 
the  full  Committee. 

*0.  Preparation  of  ACRS  Reports 
(Open/Closed} — Discuss  proposed 
ACRS  reports  regarding  Items 
considered  during  this  meeting  plus 
reports  on  the  NRC  Nuclear  Waste 
Research  Program;  TVA  Management 
Reorganization  and  proposed  restart  of 
TVA  nuclear  power  plants;  proposed 
resolution  for  USI  A-47,  Safety 
Implications  of  Control  Systems;  nuclear 
power  plant  instrument  air  systems:  and 
the  Integrated  Safety  Assessment 
Program. 

*P.  ACRS  Subcommittee  Activities 
(Open} — Reports  and  discussion  of 
ACRS  subcommittee  activities  including 
decay  heat  removal  from  nuclear  power 
plants,  and  thermal-hydraulic 
phenomena. 

January  7-9, 1988 — Agenda  to  be 
announced. 

February  11-13, 1988— Agenda  to  be 
announced. 

Dated:  November  12. 1987. 
John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  87-26496  Filed  11-17-87;  8:45  am] 
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Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

L  Background 

Pursuant  to  Public  Law  (P.L)  97-415, 
the  Nuclear  Regulatory  Commission  (tne 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
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section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  elective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  froir  October  26, 
1987  through  November  6, 1987.  The  last 
biweekly  notice  was  published  on 
November  4, 1987  (52  FR  42357). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACUTY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNIHCANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fitm 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  conmients  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration  and  Resource 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  4000.  Maryland 
National  Bank  Building,  7735  Old 
Georgetown  Road,  Bethesda,  Maryland 
from  8:15  a.m.  to  5:00  p.m.  Copies  of 
written  comments  received  may  be 


examined  at  the  NRC  Public  Document 
Room,  1717  H  Street,  NW.,  Washington, 
DC.  The  filing  of  requests  for  hearing 
and  petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  18, 1987,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to- 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  Interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended     ' 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
htigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 


be  limited  to  matters  wrlthin  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  falls  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  jjermitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  Is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  Issuance  of 
any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportimity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
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inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-67QQ). 
The  Western  Union  opetaior  should  be 
given  Data^am  Identification  Number 
3737  and  the  following  message 
addressed  \.o  project  Director): 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  die  General 
Counsel-Befhesda,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nootimefy  fillogs  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent «  detenaiaation  by  the 
Commission,  the  presiding  officer  «r  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(aKl)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW., 
Washington.  DC.  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Boston  Edison  Company  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Station, 
PlympuUi  County,  Massachusetts 

Date  of  application  for  amendment 
October  27. 1967. 

Description  of  amendment  request 
The  licensee  is  proposing  an 
administrative  change  to  the  Pilgrim 
Technical  Specifications  to  reflect 
corporate  and  site  organizational 
changes  previously  implemented  and 
reported  to  the  NRC. 

The  position  title  of  Radiation 
Protection  Manager  has  been 
eliminated.  The  requirement  for  staffing 
an  individual  meeting  or  exceeding  the 
qualificutions  of  Regulatory  Guide  1.8, 
September.  1975.  is  fulfilled  by  the 
Radiological  Section  Manager  or  the 
Chief  Radiological  Engineer. 

Boston  Edison  has  restructured  and 
revitalized  the  Nuclear  Organization 
based  upon  two  fundamental  principles: 
(1)  identify  the  Organization's  existing 
strengths  and  then  augment  these 
strengths  with  an  infusion  of  qualified 
managerial  and  technical  personnel  with 
prior  nuclear  power  experience;  and  (2) 
establish  an  organizational  and 
reporting  structure  based  upon 
functional  responsibilities  that  utilizes 


these  enhanced  capabilities  not  only  to 
facilitate  the  development  and 
implementation  of  the  restart  effort  but 
also  to  strengthen  the  basic  line 
organization  to  support  ongoing 
operations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
This  reflects  BECo  actions  to  improve 
their  management  structure.  It  does  not 
physically  affect  plant  related  systems. 
Therefore,  this  change  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  or  (3) 
mvolve  a  significant  reduction  in  a 
margin  of  safety.  Based  on  this  finding, 
the  staff  has  made  an  initial 
determination  that  the  proposed 
amendment  does  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library.  11 
North  Street  Plymouth.  Massachusetts 
02380. 

Attorney  for  licensee:  W.  S.  Stowe. 
Esq..  Boston  Edison  Company,  800 
Boylston  Street,  36di  Floor,  Boston, 
Massachusetts  02199. 

NRC  Project  Director:  Morton  B. 
Fairtile,  Acting  Director. 

Dairyland  Power  Cooperative,  Docket 
No.  50-409,  LaCrosse  Boiling  Water 
Reactor,  LaCrosse,  Wisconsin 

Date  of  amendment  request 
September  30. 1987 

Description  of  amendment  request 
The  hcensee  proposes  that  License  No. 
DPR-45  for  the  permanently  shutdown 
and  defueled  LaCrosse  Boiling  Water 
Reactor  (LACBWR)  be  amended  to 
revise  the  Technical  Specifications  (TS) 
to  eliminate  some  requirements  that  do 
not  or  should  not  now  apply  and  to  add 
some  new  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  and/or 
maintenance  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 


The  licensee  evaluated  the  proposed 
changes  in  accordance  with  the 
standards  of  10  CFR  50.92(c)  and 
determined  that  the  proposed 
amendment  would  not: 

(1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
majority  of  changes  and  deletions  are  of 
items  that  are  no  longer  applicable. 
These  changes  and  deletions  cannot 
affect  the  probability  or  consequences  uf 
any  type  of  accident.  Other  changes 
which  make  previous  operational 
requirements  applicable  under  the 
existing  shutdown  conditions  are  more 
conservative  and  cannot  increase  the 
probability  or  consequence  of  any  type 
of  accident. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  Since 
this  proposed  amendment  consists  of 
deletion  of  redundant  information  or 
requirements  that  don't  or  shouldn't 
apply,  or  involves  the  addition  of  new 
requirements  it  doesn't  affect  the 
probability  of  any  kind  of  accident.  No 
new  mode  of  operation  is  created  by 
any  of  the  changes  in  this  package,  and 
so  the  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

(3)  involve  a  significant  reduction  in  a 
margin  safety.  Since  the  revisions 
proposed  by  this  amendment  consist  of 
deleting  requirements  that  don't  apply  or 
are  not  necessary  for  a  plant  that  has 
been  permanently  shutdown  and 
defueled.  or  consist  of  additional  TS 
requirements  the  margin  of  safety  is  not 
being  reduced. 

Based  on  the  above,  the  licensee  has 
determined  that  the  proposed 
amendment  does  nut  involve  a 
significant  hazards  consideration.  The 
NRC  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
deteimination  and  agrees  with  the 
licensee's  analysis.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  LaCrosse  Public  Library,  800 
Main  Street,  LaCrosse.  Wisconsin  54601. 

Attorney  for  licensee:  Kevin  Callen, 
Esquire,  Newman  and  Hollzinger.  1615  L 
Street,  NW..  Washington.  DC  20036. 

NRC  Project  Director:  Lester  S. 
Rubenstein.  ' 
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Geocgia  Power  Company,  Oglethorpe 
Power  Coiporatioii,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia.  Docket  Nos.  50-321  and  50-366, 
Edwin  I.  Hatch  Nuclear  Plant.  Units  1 
and  2,  Appling  County,  Georgia 

Date  of  amendment  request  October 
8.1987 

Description  of  amendment  request 
The  amendment  would  modify  the  Unit 

1  and  2  Technical  SpeciRcations  (TS) 
defining  fuel  Average  Planar  Linear 
Heat  Generation  Rate  (APLHGR)  limits 
and  Emergency  Core  Cooling  System 
(ECCS)  surveillance  requirements. 
Specifically,  the  TS  modifications 
requested  would:  (1)  revise  the  APLHGR 
limits  for  General  Electric  BP8X8R  and 
P8X8R  fuel  types  (Units  1  and  2);  (2]  add 
an  APLHGR  limit  for  BP8DRB301L  and 
P8DRB301L  fuel  types  (Units  1  and  2);  (3) 
revise  the  minimum  flowrate 
surveillance  requirement  for  the  Core 
Spray  System  (Units  1  and  2),  and  revise 
the  maximum  response  time 
surveillance  requirements  for  the  Core 
Spray  System  and  the  Residual  Heat 
Removal  System  (Low  Pressure  Coolant 
Injection  Mode]  (Unit  2  only);  and  (4) 
revise  the  Bases  to  reflect  the  Plant 
Hatch  SAFER/GESTR-LOCA  analysis 
and  delete  APLHGR  limits  for  the  fuel 
that  will  not  be  used  (Units  1  and  2). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  fadhty 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Proposed  Change  1:  The  licensee 
states  that  the  proposed  revisions  to  the 
APLHGR  limits  for  both  Unit  1  and  Unit 

2  were  calculated  for  the  BP8X8R  and 
P8X8R  fuel  types  using  the  NRC- 
approved  SAFER/GESTR-LOCA  and 
GEMINI  physics  methods.  No  change  to 
the  plant  design  or  procedures  will  occur 
as  a  result  of  this  change.  The 
consequences  of  a  design  basis  loss  of 
coolant  accident  (LOCA)  have  been 
calculated  and  have  been  shown  to  be 
less  severe  than  those  predicted  to  occur 
using  APLHGR  limits  as  presenUy  in  the 
TS  calculated  using  the  eariier  SAFE- 
REFLOOD  analytical  method.  The 
change  thus  does  not  create  the 


possibility  of  a  new  or  different  type  of 
accident,  increase  the  probability  or 
consequences  of  an  accident  previously 
analyzed,  or  decrease  the  margin  of 
safety. 

Proposed  Change  2:  The  licensee 
states  that  the  change  would  add  an 
APLHGR  limit  curve  to  the  TS  for  each 
unit  to  allow  the  use  of  General  Electric 
fuel  types  BP8DRB301L  and  P8DRB301L 
Use  of  the  new  fuel  types  has  been 
generically  approved  and  their  use 
would  not  result  in  any  change  to  the 
plant  design  or  procedures,  nor  would  it 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
analyzed.  Use  of  the  new  fuel  types 
would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  nor  would 
use  of  the  new  fuel  types  result  in  a 
significant  reduction  in  the  margin  of 
safety. 

Proposed  Change  3:  This  change 
would  reduce  the  minimum  flowrate  for 
the  core  spray  systems  for  Units  1  and  2, 
and  increase  the  ECCS  maximum 
response  times  for  the  Unit  2  core  spray 
system  and  the  Unit  2  RHR  system  in 
the  low  pressure  coolant  injection  (LPCI) 
mode,  llie  licensee  states  that  these 
changes  would  not  result  in  an  increase 
in  the  probability  of  an  accident 
previously  evaluated  since  the  limits  are 
unrelated  to  initiating  events.  The 
performance  of  the  equipment  during  a 
LOCA  has  been  evaluated  in  light  of  the 
proposed  changes  and  has  been  shown 
to  meet  all  applicable  ECCS  acceptance 
criteria.  Therefore,  the  changes  would 
not  result  in  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated.  Since  no  changes  to  plant 
design  or  procedures  are  involved,  the 
change  would  not  create  the  possibility 
of  a  new  or  different  kind  of  accident. 
No  significant  reduction  in  the  margin  of 
safety  would  result  since  the  revised 
flowrate  and  response  times  have  been 
shown  to  maintain  all  existing  fuel 
safety  margins  associated  with  ECCS 
performance. 

Proposed  Change  4:  This  change 
would  revise  the  Bases  sections  for  the 
TS  of  each  unit  to  reflect  use  of  the  new 
SAFER/GESTR-LOCA  analytical 
methods  and  would  delete  existing 
APLHGR  limite  for  all  7  X  7  fuel  types, 
for  other  non-prepressurized  fuel  and 
for  one  prepressurized  fuel  type.  These 
changes  are  administrative  in  nature 
and  would  not  affect  plant  safety. 

On  the  basis  of  the  above,  we 
conclude  that  the  proposed  changes  do 
not  (1)  increase  the  probability  or 
consequences  of  accidents  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident,  or  (3) 


involve  a  reduction  in  the  margin  of 
safety. 

Therefore,  the  Commission  has  made 
a  proposed  determination  that  the 
amendment  application  does  not  involve 
a  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley.  Georgia 
31513. 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Lawrence  P. 
Crocker,  Acting. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No.  50-386,  Edwin  I. 
Hatch  Nuclear  Plant,  Unit  No.  2,  Appling 
County.  Georgia 

Date  of  amendment  request 
September  22, 1987. 

Description  of  amendment  request 
The  amendment  would  modify  the 
Technical  Specifications  (TS)  to:  (1) 
reduce  the  limits  on  the  volume  of  die 
sodium  pentaborate  solution  in  the 
Standby  Liquid  Conti-ol  System  (SLCS) 
and  the  amount  of  sodium  pentaborate 
in  the  solution  to  reflect  the  use  of 
sodium  pentaborate  that  has  been 
enriched  in  the  Boron-10  isotope;  (2) 
change  the  form  of  the  limits  from 
specifying  a  minimum  solution  volume 
and  weight  of  sodium  pentaborate  in 
solution  to  specifying  a  permissible 
region  of  operation  on  a  voltmie  versus 
concentration  graph;  and  (3)  add  a 
surveillance  requirement  to  require 
periodic  testing  of  the  isotopic 
enrichment  of  Boron-10  in  the  sodium 
pentaborate  solution. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Conunission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  Part  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facilify  involves  no  significant  hazards 
consideration  if  operation  of  the  facilify 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibilify  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safefy. 

The  licensee  has  indicated  that  the 
reliabilify  and  function  of  the  SLCS  are 
unaffected  by  this  change.  However, 
enrichment  in  the  Boron-10  isotope  in 
the  sodium  pentaborate  solution  will 
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increase  the  rate  at  which  Boron-10 
atoms  are  deUvered  to  the  reactor  core, 
resulting  in  a  more  rapid  shutdown  of 
the  reactor.  Replacing  the  weight  and 
volume  limits  for  the  sodium 
pentaborate  solution  with  a  volume 
versus  concentration  curve  affects  only 
the  acceptance  criteria  for  the 
surveillance  tests.  This  change  reduces 
the  possibilify  for  human  error  since  it 
eliminates  the  necessity  of  converting 
volume  and  concentration  (the 
parameters  that  always  have  been 
measured)  to  weight  of  sodium 
pentaborate.  The  added  surveillance 
requirement  to  periodically  verify  the 
isotopic  concentration  of  the  Boron-lO 
isotope  in  the  sodium  pentaborate 
solution  provides  assurance  that  the 
minimum  concentration  of  Boron-10  is 
maintained.  Reducing  the  concentration 
of  the  sodium  pentaborate  solution 
results  in  a  decrease  in  the  precipitation 
temperature,  wtiich  reduces  the 
possibility  of  system  failure  due  to 
sodium  pentaborate  precipitation. 
Overall,  the  proposed  changes  woidd 
provide  for  faster  shutdown  of  the 
reactor  by  the  SLCS,  would  reduce  the 
likelihood  of  human  error  in  determining 
the  amount  of  sodium  pentaborate  in  the 
solution,  and  would  reduce  the 
likelihood  of  system  problems  caused  by 
precipitation  of  the  sodium  pentaborate. 

On  the  basis  of  the  above,  we 
conclude  that  the  proposed  changes  do 
not  (1)  increase  the  probabiUfy  or 
consequences  of  accidents  previously 
evaluated.  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident,  or  (3) 
involve  a  reduction  in  the  margin  of 
safety. 

Therefore,  the  Commission  has  made 
a  proposed  determination  that  the 
amendment  application  does  not  involve 
a  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia 
31513. 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge,  2300  N  Sh-eet,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Lawrence  P. 
Crocker,  Acting. 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382,  Waterford  Steam 
Electric  Station,  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  August 
28. 1987. 

Description  of  amendment  request 
The  proposed  change  would  add  the  as- 
built  primary  and  backup  overcuirent 
protective  devices  used  to  protect  the 
polar  crane's  containment  electrical 
penetration  to  Technical  Specification 


Table  3.8-1.  The  reason  for  the  proposed 
change  is  to  document  the  fact  that  the 
polar  crane's  containment  electrical 
penetration  has  adequate  overcurrent 
protection  so  that  it  may  be  energized 
when  the  reactor  is  in  Modes  1,  2,  3  or  4. 

Technical  Specification  Limiting 
Condition  for  Operation  (LCO)  3.8.4.1 
currently  requires  all  containment 
penetration  conductor  overcurrent 
protection  devices  shown  on  Table  3.8-1 
to  be  operable  whenever  the  reactor  is 
in  Modes  1,  2,  3  or  4.  With  respoct  to  the 
polar  crane,  Table  3.8-1  currently  states 
that  the  primary  breaker  is  locked  out  in 
the  open  position  during  operation  in 
Modes  1,  2,  3  and  4;  hence,  there  is  no 
requirement  to  list  the  actual  primary  or 
backup  protection.  The  proposed  change 
will  simply  remove  the  sentence  stating 
that  the  primary  breaker  is  locked  out  in 
the  open  position  during  operation  in 
Modes  1,  2,  3  and  4,  and  insert  the  as- 
built  overcurrent  protective  devices  that 
are  actually  installed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  NRC  staff  proposes  that  the 
proposed  change  does  not  involve  a 
significant  hazards  consideration 
because,  as  required  by  the  criteria  of  10 
CFR  50.92(c),  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated:  or  (2)  Create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (3)  Involve  a  significant 
reduction  in  the  margin  of  safety.  The 
basis  for  this  proposed  finding  is  given 
below. 

(1)  The  primary  safety  concum 
involved  with  this  proposed  change  that 
must  be  addressed  when  using  the  polar 
crane  in  Modes  1  through  4  (aside  from 
heavy  loads  considerations)  is  the 
possibility  of  generating  an  overcurrent 
condition  on  the  polar  crane's 
containment  electrical  penetration  (CEP) 
that  could  damage  the  CEP  sufficiently 
to  compromise  containment  integrity. 
Since  containment  integrity  must  be 
maintained  to  show  acceptable  results 
for  the  large  break  LOCA  event,  the 
polar  crane  must  have  adequate 
overcurrent  protection.  As  described  in 
FSAR  Section  8.3.1.1.4  and  Figure  83-29. 
the  polar  crane's  electrical  system  has 
been  designed  and  constructed  to 
preclude  potential  CEP  damage  by 
incorporating  both  primary  and  backup 
protection  against  possible  overcurrent 
conditions.  Primary  overcurrent 
protection  is  provided  at  the  polar  crane 
electrical  breaker  by  a  solid  state  trip 
device  and  associated  relays.  If  the 
polar  crane  breaker  does  not  trip  within 


2  seconds  of  the  initiation  of  an 
overcurrent  condition,  backup 
protection  is  provided  via  a  transfer  trip 
circuit  that  is  designed  to  trip  the 
upstream  4.16  kv  breaker  that  supplies 
power  to  the  polar  crane's  480  volt 
electrical  bus.  Thus,  the  polar  crane's 
CEP  is  adequately  protected  against  an 
overcurrent  condition  and  operation  of 
the  polar  crane  in  Modes  1  through  4 
will  not  result  in  an  event  which  could 
compromise  containment  integrity. 
An  additional  safety  concern  thai 
must  be  addressed  when  using  the  polar 
crane  is  the  potential  that  heavy  loads, 
if  dropped,  could  impact  irradiated  fuel 
in  the  reactor  vessel  or  equipment 
necessary  for  the  safe  shutdown  of  the 
reactor.  However,  since  the  licensee  has 
previously  demonstrated  compliance 
with  the  requirements  of  NUREG-0612. 
"Control  of  Heavy  Loads  at  Nucle.ir 
Power  Plants."  and  the  associated 
Generic  Letter,  it  has  been  shown  that 
heavy  loads  will  either  not  occur  or  will 
occur  with  consequences  no  more 
severe  than  previously  analyzed. 
Therefore,  since  the  polar  crane's  CEP  is 
adequately  protected  against  a  potential 
overcurrent  condition  and  since  all 
heavy  loads  requirements  have  been 
satisfied,  the  proposed  change  will  not 
result  in  an  increase  in  the  probability 
or  consequences  of  any  accident 
previously  evaluated. 

(2)  The  proposed  change  does  not 
involve  any  physical  modifications  to 
plant  systems,  structures  or  components. 
The  overcurrent  protection  devices 
described  previously  reflect  the  actual 
as-built  components  that  are  already  an 
integral  part  of  the  polar  crane's 
electrical  system  and  meet  all 
applicable  requirements  for  overcurrent 
protection.  In  addition,  since  the  polar 
crane  is  used  very  infrequently  in  Modes 
1  through  4,  the  licensee  plans  to 
continue  the  current  practice  of  locking 
out  the  primary  breaker  in  the  open 
position  whenever  the  polar  crane  is  not 
in  use  (as  described  in  the  existing 
Technical  Specification).  Thus,  since 
there  has  been  no  change  to  the  level  of 
overcurrent  protection  for  the  polar 
crane's  containment  electrical 
penetration,  the  proposed  change  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  The  intent  of  this  Technical 
Specification  is  to  ensure  there  is 
adequate  overcurrent  protection  for  all 
containment  electrical  penetrations.  As 
described  in  Technical  Specification 
Bases  3/4.8.4,  "Containment  electrical 
penetrations  and  penetration  conductors 
are  protected  by  either  deenergizing 
circuits  not  required  during  reactor 
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operation  or  by  demonstrating  the 
operability  of  primary  and  backup 
overcurrent  protection  circuit  breakers 
during  periodic  surveillance."  Since  the 
proposed  change  utilizes  both  the  above 
mentioned  methods  of  overcurrent 
protection,  and  since  the  heavy  loads 
requirements  of  NUREG-0612  have  been 
satisfied,  the  proposed  change  will  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (51  FR 
7751)  of  amendments  that  are 
considered  not  likely  to  involve 
significant  hazards  consideration. 
Example  (ii]  relates  to  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specification 
{i.e..  a  more  stringent  surveillance 
requirement). 

In  this  case,  the  proposed  change  is 
similar  to  Example  (ii)  in  that  the 
proposed  change  adds  operability  and 
surveillance  requirements  for  the 
primary  and  backup  overcurrent 
protection  devices  that  are  not  ciurently 
part  of  the  Technical  Specifications.  As 
a  result,  the  corresponding  Remarks 
section  of  Table  3.8-1,  will  be  revised  so 
that  credit  can  be  taken  for  the  proposed 
surveillance,  thereby  allowing  the  polar 
crane  to  be  used  in  the  specified  modes. 
The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
analysis.  Based  on  the  review  and 
above  discussions  the  staff  proposes  to 
determine  that  the  proposed  change 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Lxiuisiana  Collection,  Lakefront, 
New  Orleans,  L.ouisiana  70122. 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 
NRC  Project  Director  Jose  A.  Calvo. 

Nebraska  Public  Power  District,  Docket 
Na  50-298.  Cooper  Nuclear  Station, 
Nemaha  County.  Nebraska 

Date  of  amendment  request:  October 
20, 1987  I 

Description  of  amendment  request' 
The  amendment  would  change  the 
Technical  Specifications  Surveillance 
Requirements  to  increase  the  specified 
interval  for  performance  of  the  diesel 
generator  inspection  per  manufacturer's 
recommendations,  from  annually  to  18 
months.  The  proposed  amendment 
would  also  specify  that  the  inspection 


be  performed  during  shutdown 
conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
hkely  to  involve  significant  hazards 
considerations  (51  FR  7751).  These 
examples  include:  (iv)  A  change  which 
either  may  result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously-analyzed  accident  or  reduce 
in  some  way  a  safety  margin,  but  where 
the  results  of  the  change  are  clearly 
within  all  acceptable  criteria  with 
respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan 
(SRP);  for  example,  a  change  resulting 
from  the  application  of  a  small 
refinement  of  a  previously  used 
calculational  model  or  design  method. 

The  Standard  Review  Plan  acceptance 
criterion  for  diesel  generator  inspections 
conducted  in  accordance  with  the 
manufacturer's  recommendations  is  as 
stated  in  NUREG-0123  para.  4.8.1.1.2.d. 
The  interval  prescribed  by  NlJREG-0123 
for  the  periodic  inspection  is  18  months. 
This  interval  is  based  on  the  intention 
that  such  inspections  be  conducted 
during  refueling  outages.  The  extension 
of  the  diesel  generator  inspection 
interval  to  18  months,  with  the  limitation 
that  the  inspections  be  conducted  while 
the  reactor  is  shutdown,  may  possibly 
increase  the  probability  of  a  station 
blackout  event  due  to  the  increased 
length  of  time  that  defects  might  go 
undiscovered.  However,  the  proposed 
change  is  consistent  with  SRP 
acceptance  criteria  and  is  thus 
encompassed  by  example  (iv). 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  an  example  for  which 
no  significant  hazards  considerations 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305. 

Attorney  for  licensee:  Mr.  G.D. 
Watson,  Nebraska  Public  Power 
District.  Post  Office  Box  499,  Columbus. 
Nebraska  68601. 

NRC  Project  Director:  Jose  A.  Calvo. 

Nebraska  Public  Power  District  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County.  Nebraska 

Date  of  amendment  request:  October 
20, 1987. 

Description  of  amendment  request: 
The  amendment  would  modify  the 


Technical  Specifications  (Section  5 
"Design  Requirements")  to:  (1)  Change 
the  name  of  the  new  fuel  storage  facility 
to  new  fuel  storage  vault,  (2)  Add  a 
statement  that  the  new  fuel  storage 
vault  K-effective  limits  are  maintained 
when  the  maximum,  exposure- 
dependent.  K-infmity  of  the  individual 
fuel  bundles  are  equal  to  or  less  than 
1.29,  and  (3)  Add  a  statement  that  the 
spent  fuel  storage  pool  K-effective  limit 
is  similarly  satisfied  when  the 
maximum,  exposure-dependent  K-       "~ 
infinity  of  the  individual  bundles  is 
equal  to  or  less  than  1.29.  Existing 
limitations  that  U-235  axial  loading  of 
fuel  in  the  spent  fuel  storage  pool  not 
exceed  14.5  grams  per  axial  centimeter, 
and  calculated  spent  fuel  pool  K- 
effective  value  not  exceed  0.9271  would 
be  deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (51  FR  7751).  These 
examples  include: 

(i)  A  purely  administrative  change  to 
Technical  Specifications:  for  example,  a 
change  to  achieve  consistency 
throughout  the  Technical  Specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature. 

(ii)  A  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
Technical  Specifications:  for  example  a 
more  stringent  surveillance  requirement, 
(vi)  A  change  which  either  may  result 
in  some  increase  to  the  probability  or 
consequences  of  a  previously-analyzed 
accident  or  reduce  in  some  way  a  safety 
margin,  but  where  the  results  of  the 
change  are  clearly  within  all  acceptable 
criteria  with  respect  to  the  system  or 
component  specified  in  the  Standard 
Review  Plan  (SRP):  for  example,  a 
change  resulting  from  the  application  of 
a  small  refinement  of  a  previously  used 
calculations  model  or  design  method. 

Change  (1)  is  a  change  in 
nomenclature  for  purposes  of 
consistency  and  is  encompassed  by 
example  (i). 

Change  (2)  was  requested  by  the 
licensee  for  the  purpose  of  providing 
consistency  between  the  Technical 
Specifications  requirements  applicable 
to  the  new  fuel  storage  vault  and  those 
applicable  to  the  spent  fuel  storage  pool. 
Change  (2)  would  create  a  new 
limitation  to  ensure  that  no  new  fuel  can 
be  stored  in  the  new  fuel  storage  vault 
that  would  not  also  be  permitted  to  be 


stored  in  the  spent  fuel  storage  pool.  The 
proposed  K-infinity  limit  of  1.29  is  less 
(more  conservative)  than  the  GESTAR II 
value  of  1.31  presently  acceptable  on  the 
basis  of  the  criticality  analysis.  Change 
(2)  would  therefore  constitute  a  new 
more  restrictive  limitation  and  is 
encompasses  by  example  (ii). 

The  Standard  Review  Plan  (SRP) 
acceptance  criteria  of  NURE&0123 
specify  the  spent  fuel  storage  pool 
Technical  Specifications  includes  a  K- 
effective  limit  of  0.95.  The  acceptance 
criteria  do  not  specify  how  this  is  to  be 
assured.  The  method  currently  used  in 
the  Cooper  Technical  Specifications  is 
to  limit  the  U-235  loading  of  the  stored 
spent  fuel  assemblies  to  14.5  grams  per 
axial  centimeter.  This  value  corresponds 
to  a  worst-case  configuration  of  2.83  w/ 
o  fuel  enrichment  and  a  calculated  spent 
fuel  pool  K-effective  of  0.9271.  An 
equally  effective  and  more  readily 
implemented  method  of  ensuring  spent 
fuel  pool  criticality  safety  is  to  limit  the 
K-infinity  of  the  individual  fuel 
assemblies  to  be  stored  in  the  spent  fuel 
storage  pool.  The  latter  method  allows 
new  fuel  designs  to  be  stored  in  the  pool 
and  allows  for  manufacturing  tolerances 
while  maintaining  the  same  safety 
margin.  Analyses  using  previously 
accepted  and  experimentally  verified 
techniques  have  shown  that  if  the  fuel 
assembly  K-infinity  is  limited  to  1.29.  the 
spent  fuel  pool  K-effective  value  will  not 
exceed  the  existing  0.95  SRP  criterion. 
The  proposed  change  would  therefore 
allow  greater  flexibility  in  selection  of 
fuel  designs  to  be  stored  in  the  spent 
fuel  pool  without  decreasing  the  margin 
to  criticality.  As  a  result  of  changing  the 
method  by  which  criticality  margin  is 
assured,  and  deleting  the  limitation  on 
calculated  K-effective  based  on  2.83  w/o 
fuel,  the  revised  specification  might 
possibly  increase  the  probability  or 
consequences  of  a  fuel  pool  criticality 
accident.  However,  the  change  is 
consistent  with  SRP  acceptance  criteria. 
Change  (2)  is  therefore  encompassed  by 
criterion  (iv). 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  the  criteria  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  appUcation 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library.  118 
15th  Street,  Auburn.  Nebraska  88305. 

Attorney  for  licensee:  Mr.  CD. 
Watson,  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
Nebraska  68601. 

NRC  Project  Director  Jose  A.  Calvo. 


Power  Authority  of  the  State  of  New 
Yorii,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego,  New  Yoik 

Date  of  amendment  request:  August 
19, 1987 

Description  of  amendment  request: 
The  proposed  amendment  would  extend 
the  duration  of  the  FitzPatrick  operating 
license  to  forty  (40)  years  from  the  date 
of  issuance  of  the  full-power  license. 
The  plant  is  currently  licensed  for 
operation  for  40  years  commencing  with 
issuance  of  its  construction  permit.  The 
current  expiration  date  of  May  20, 2010 
would  therefore  be  changed  to  May  20, 
2014. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  the  Commission's 
Regulations  in  10  CFR  50.92.  the 
Commission  has  made  a  determination 
that  the  proposed  amendment  involves 
no  significant  hazards  considerations. 
To  make  this  determination  the  staff 
must  establish  that  operation  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  does  not 
involve  hardware  or  procedural  changes 
which  may  affect  the  probability  or 
consequences  of  the  design  basis 
accidents  evaluated  in  the  Final  Safety 
Analysis  Report  (FSAR).  In  these 
accident  analyses,  an  operating  lifetime 
of  40  years  had  been  assumed.  Thus,  the 
probability  of  any  previously  evaluated 
accident  will  not  be  increased  by  the 
proposed  amendment.  The 
consequences  of  the  proposed  change, 
should  an  accident  occur  during  the  four 
year  extension  period,  is  best  quantified 
as  the  change  in  radiation  exposure  of 
the  general  public  from  a  postulated 
radioactive  release.  Since  the  current 
best  estimate  of  futiire  population 
around  the  FitzPatrick  site  is 
significantly  less  than  that  projected 
during  the  initial  licensing  period,  the 
consequences  of  a  postulated  accident 
release  would  not  be  increased. 

The  proposed  amendment,  as  noted 
above,  involves  no  hardware  or 
procedural  changes.  Furthermore,  a  40- 
year  operating  life  was  assumed  in  the 
original  plant  design.  The  effects  of 
aging  electrical  equipment,  in 
accordance  with  10  CFR  50.49,  have 
been  considered  in  the  plant 
maintenance  and  replacement  policies. 
Inspection  and  testing  programs,  in 


addition  to  maintenance  and 
replacement,  will  assure  full  operability 
for  the  design  lifetime.  Therefore, 
operation  of  FitzPatrick  in  accordance 
with  the  proposed  amendment  will  not 
create  a  new  or  different  kind  of 
accident. 

The  safety  margins  built  into  the 
FitzPatrick  design  were  based  on  a  40- 
year  service  life.  Therefore,  operation  of 
FitzPatrick  in  accordance  with  the 
proposed  amendment  will  not  reduce 
any  margin  of  safety. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego. 
New  Yorli. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York. 
New  York  10019. 

NRC  Project  Director:  Robert  A. 
Capra,  Director. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271. 
Vermont  Yankee  Nuclear  Power  Station, 
Veinon,  Vermont 

Date  of  application  for  amendment- 
April  28. 1987  and  November  2. 1987. 

Description  of  amendment  request- 
The  amendment  would  revise  the 
Technical  Specifications  to  reflect 
administrative  changes  to  Section  6  of 
the  Technical  Specifications.  More 
specifically  these  changes  would 
include: 

1.  Reorganization  of  the  current 
Chemistry  and  Health  Physics 
Department  into  two  separate 
departments  and  a  change  to  the  Plant 
Operations  Review  Committee  (PORC) 
membership  to  reflect  the  two 
supervisors  in  this  area. 

2.  An  administrative  correction  to 
include  a  change  previously  granted  in 
Amendment  79,  but  inadvertently 
deleted  in  Amendment  87. 

3.  Elimination  of  a  reference  to  a  non- 
existent group  designation  and  clear 
definition  of  authority  for  designating 
PORC  alternates. 

4.  A  revision  of  the  authority 
regarding  review  and  approval  of 
procedures. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
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a  new  or  different  kind  of  accident  hx>m 
any  accident  previously  evaluated,  or  (3) 
involve  a  signiBcant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the  I 
proposed  amendment  against  the  ' 
standards  in  10  CFR  50.92  and  has 
determined  the  following: 

The  organizational  changes  described  in 
Section  6  (Administrative  Controls)  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  they  are 
strictly  organizational  changes  which  will 
enhance  station  management  and  PORC 
review  over  plant  activities  associated  with 
safe  and  effective  operations.  These  changes 
do  not  create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  they  likewise 
enhance  organizational  and  station 
management  review  over  plant  activities 
related  to  safe  effective  operations.  The 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety  because  they 
are  intended  to  enhance  management  and 
PORC  attention  related  to  safe  and  effective 
operations,  as  well  as  clarify  the  Technical 
Specifications  regarding  certain  management 
authority  by  removing  a  reference  to  a  no 
longer  functioning  plant  group,  and 
additionally  eliminating  a  redundant  step  in 
the  review  and  approval  of  plant  procedures 
with  no  adverse  impact  in  plant  safety  or 
safety  margins.  Therefore,  Vermont  Yankee 
has  determined  that  these  changes  have  no 
significance  and  that  the  proposed 
amendment  will  not  alter  any  of  the  accident 
analyses. 

The  Commission  has  provided  guidance 
concerning  the  application  of  the  standards 
for  determining  whether  a  significant  hazards 
consideration  exists  by  providing  certain 
examples.  The  examples  of  actions  involving 
no  significant  hazards  include  a  purely 
administrative  change  to  Technical 
Specifications,  for  example,  a  change  to 
achieve  consistency  throughout  the  Technical 
Specifications,  correction  of  an  error,  or  a 
change  in  nomenclature. 

Based  on  the  above,  we  have  concluded 
that  this  change  does  not  constitute  a 
significant  hazards  consideration,  as  defined 
in  50.92(c).  since  the  proposed  changes  to 
Section  6  (Administrative  Controls]  will  have 
httle  or  no  impact  on  public  health  and  safety 
and  are  strictly  administrative  in  native. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  licensee's  analysis.  Based  on 
this  review,  the  staff  therefore  proposed 
to  determine  that  the  proposed     j 
amendment  does  not  involve  a     I 
significant  hazards  consideration. 

Loca]  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  Vermont  05301. 

Attorney  for  licensee:  John  A. 
Ritscher,  Esquire,  Ropes  and  Gray,  225 
Franklin  Street,  Boston,  Massachusetts 
02110. 

NRC  Project  Director  Morton  9. 
Fairtile,  Acting  Director. 


PREVIOUSLY  PUBUSHED  NOTICES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  because  time  did  not 
allow  the  Commission  to  wait  for  this 
biweekly  notice.  They  are  repeated  here 
because  the  biweekly  notice  lists  all 
amendments  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

The  Cleveland  Electric  Illiuninating 
Company,  Duqueana  Light  Company. 
Ohio  Edison  Company,  Pennsylvania 
Power  Company,  Toledo  Edison 
Company,  Docket  No.  50440,  Parry 
Nuclear  Power  Plant,  Unit  No.  1,  Ltka 
County,  Ohio. 

Date  of  amendment  request 
September  22, 1987. 

Brief  description  of  amendment:  The 
amendment  would  make  various 
changes  to  the  oi^ganization  charts, 
Figures  6.2.1-1  and  6.2.2-1  of  the 
Technical  Specifications,  to  revise  titles 
and  delete  non-key  positions. 

Date  of  publication  of  individual 
notice  in  Federal  Register  October  22. 
1987  [52  FR  39576). 

Expiration  date  of  individual  notice: 
November  23. 1987. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Street.  Perry.  Ohio  44081. 

NOTICE  OF  ISSUANCE  OF 
AMENDMEIMT  TO  FACILITY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
era  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 


Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b],  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b]  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/ or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington,  DC 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Director,  Division  of  Reactor  Projects. 

Alabama  Power  Company,  Docket  Nos. 
50-S4B  and  8fr-36«.  loseph  M.  Fariey 
Nuclear  nant.  Unit  1  and  2.  Houston 
County,  Alabama. 

Dates  of  application  for  amendments: 
August  25, 1988,  superseded  June  2, 1978, 
supplemented  September  16,  and  23, 
1987. 

Description  of  amendments:  Technical 
Specifications  changes  increase  the 
steam  generator  tube  plugging  from  5 
percent  to  10  percent  and  increase  the 
heat  flux  hot  channel  factor  slightly. 

Date  of  issuance:  October  26, 1987. 

Effective  date:  October  26, 1987. 

Amendment  Nos.:  73  and  65. 

Facilities  Operating  License  Nos. 
NPF-2  and  NPF-8.  Amendments  revise 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  7. 1986  (51  FR  36082) 
and  July  15. 1987  (52  FR  26582).  The 
September  16,  and  23, 1987  supplements 
made  clarifying  statements,  but  did  not 
change  the  fmdings  of  the  original 
notice.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  26, 1987. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  George  S.  Houston  Memorial 
Library.  212  W.  Burdeshaw  Street. 
Dothan.  Alabama  36303 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1, 2  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
August  10, 1987,  as  supplemented  by 
letters  dated  September  22  and  October 
15. 1987. 

Brief  description  of  amendments:  The 
amendments  revised  Section  6  of  the 
Technical  SpeciHcations  to  incorporate 
changes  reflecting  a  revised 
organizational  structure  for  the  Palo 
Verde  plant. 
Date  of  issuance:  October  30. 1987 
Effective  date:  October  30. 1987 
Amendment  Nos.:  25,  24  and  3 
Facility  Operating  License  Nos.  NPF- 
41,  NPF-51  andNPF-65:  Amendments 
change  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  26. 1987  (52  FR  32191). 
The  letters  of  September  22  and  October 
15. 1987  provided  supplemental 
information  which  did  not  change  the 
initial  proposed  determination  of  no 
significant  hazards.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  30. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library. 
Business  and  Science  Division,  12  East 
McDowell  Road,  Phoenix,  Arizona 
85004. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
July  31,  October  17  and  November  24. 
1986,  as  supplemented  January  12. 
February  23.  March  24,  April  3,  and  June 
29. 1987. 

Brief  description  of  amendments: 
These  amendments  (1)  change  the 
surveillance  interval  for  the  following 
TS  Surveillance  Requirements  that  are 
generally  performed  during  refueling 
from  at  least  once  per  18  months  to  at 
least  once  per  refueling  interval  where  a 
refueling  interval  is  defined  as  24 
months:  TS  4.1.2.2.C  (boron  injection 
flow  path).  4.1.2.4.a  (charging  pumps), 
4.4.13.2  (reactor  coolant  system  vents). 
4.5.1.e  (reactor  coolant  system  safety 
injection  tanks).  4.5.2.e  and  f  (emergency 
core  cooling  systems).  4.6.2.1.b 


(containment  spray  system),  4.6.3.1  .b 
and  d  (containment  iodine  filter  trains), 
4.6.4.1.2  (containment  isolation  valves), 
4.6.5.2.b  (containment  hydrogen 
recombiners),  4.7.3.1.b  (component 
cooling  water),  4.7.4.1. a  (service  water 
system),  and  4.7.5.1.b  (salt  water 
system);  (2)  move  TS  Surveillance 
Requirements  4.6.4.1.4  and  4.6.4.1.5  from 
TS  3/4.6.4,  "Containment  Isolation 
Valves."  to  the  "Containment  Leakage" 
section  of  TS  3/4.6.1.  "Primary 
Containment;"  (3)  add  Limiting 
Condition  for  Operation  Action 
Statement  "e"  to  TS  3/4.6.4  making  the 
provisions  of  Specification  3.0.4  not 
applicable  provided  that  the  affected 
penetration  is  isolated;  and  (4)  change 
the  definition  of  the  phrase  "fuel  reload 
cycle"  from  18  months  to  24  months  for 
"riS  4.6.4.1.5  which  provides  the 
replacement  interval  for  containment 
purge  isolation  valve  seals. 
Date  of  issuance:  November  3, 1987 
Effective  date:  November  3. 1987 
Amendment  Nos.:  128  and  110 
Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  14. 1987  (51  FR  1550). 
March  12. 1987  (52  FR  7676),  and  April  8, 
1987  (52  FR  11353).  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  3, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland. 

Boston  Edison  Company  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
July  28. 1987. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specification  for  Table  4.2.A  to  specify 
the  correct  calibration  frequency  for  the 
reactor  high  pressure  instrument 
channel. 

Date  of  issuance:  October  28. 1987 

Effective  date:  October  28, 1987 

Amendment  No.:  107 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  12, 1987  (52  FR  29912). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  28, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 


North  Street.  Plymouth.  Massachusetts 
02360. 

Boston  Ed:son  Company  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
May  22, 1987 

Brief  Description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  Table  3.2.B  to  clarify  the 
requirements  for  the  undervoltage 
relays. 

Date  of  issuance:  October  29, 1987 

Effective  date:  30  days  from  date  of 
issuance. 

Amendment  No.:  108 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  29. 1987  (52  FR  28372).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  29, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library.  11 
North  Street.  Plymouth.  Massachusetts 
02360. 

Boston  Edison  Company  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
June  1, 1987,  as  supplemented  by 
September  1, 1987. 

Brief  Description  of  amendment:  This 
amendment  revised  the  Technical 
Specification  to  change  the  pressure 
range  over  which  the  high  pressure 
coolant  injection  (HPCI)  and  the  reactor 
core  isolation  cooling  (RCIC)  systems 
are  required  to  operate. 

Date  of  issuance:  October  29. 1987 

Effective  date:  30  days  from  date  of 
issuance. 

Amendment  No.:  109 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  29, 1987  (52  FR  28372).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  29, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library.  11 
North  Street,  Plymouth,  Massachusetts 
02360. 
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Carolina  Power  &  Light  Company,  et  aU 
Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2.  Brunswick  County,  North 
Carolina 

Dates  of  application  for  amendments: 
June  12, 1987,  as  supplemented 
September  10  and  11. 1987. 

Description  of  amendments:  Changes 
are  made  to  the  description  of  the  fuel 
used  in  the  core  in  Section  5.3.1  and  the 
fuel  storage  parameters  in  Sections 
5.6.1.1  and  5.6.1.2. 
Date  of  issuance:  October  27, 1987 
Effective  date:  October  27, 1987 
Amendments  Nos.:  113  and  140 
Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  23, 1987  (52  FR 
35787)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  27. 1987 

No  significant  hazards  consideration 
comments  received:  No.  I 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment 
August  6, 1987 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  further  limit  use  of  the 
containment  purge  and  vent  isolation 
valves  during  power  operations  and  to 
clarify  requirements  relating  to  the 
application  of  containment  isolation 
action  statements. 

Date  of  issuance:  October  29. 1987 

Effective  date:  October  29. 1987 

Amendment  No.:  126 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  25. 1985  (50  FR 
38914]  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  29. 1987 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue.  White  Plains,  New 
York.  10610. 


Consumers  Power  Company,  Docket  No. 
5A-255,  Palisades  Plant,  Van  Boren 
County,  Michigan 

Date  of  application  for  amendmei^L' 
May  4. 1987,  as  revised  September  16, 
1987 

Brief  description  of  amendment  This 
amendment  revises  the  Technical 
Specifications  for  surveillance  of  the 
containment  prestressing  system  to  be 
consistent  with  the  pending  version  of 
the  ASME  Boiler  and  Pressure  Vessel 
Code,  Section  XI,  Subsection  rWL,  and 
proposed  Revision  3  to  Regulatory 
Guide  1.35. 

The  initial  notice  gave  this  same 
description  and  the  proposed  no 
signiHcant  hazards  consideration 
determination  was  based  on  this.  The  • 
subsequent  submittal  by  the  licensee  on 
September  16, 1987,  rectified  some 
inconsistencies  between  the  May  4, 
1987,  proposed  amendment  and  the 
above  referenced  documents  thereby 
making  the  initial  notice  and  basis  for 
the  proposed  determination  valid  and  no 
renotice  was  published. 

Date  of  issuance:  October  28, 1987 

Effective  date:  October  28, 1987 

Amendment  No.:  109 

Provisional  Operating  License  No. 
DPR-20.  The  amendment  revised  the 
Technical  Speciflcations. 

Dote  of  initial  notice  in  Federal 
Register  August  12. 1987  (52  FR  29912). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  28. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library.  Hope 
College.  Holland,  Michigan  49423. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
June  3. 1987 

Brief  description  of  amendments:  The 
amendments  modified  Technical 
Specifications  3/4.1.3  "Movable  Control 
Assemblies"  and  the  Bases  to  provide  a 
longer  period  of  operation  at  power  with 
inoperable  but  trippable  control  rods. 
The  amendments  also  deleted  reference 
to  a  figure  which  had  been  left  blank 
and  will  not  be  used. 

Date  of  issuance:  November  5. 1987 

Effective  date:  November  5, 1987 

Amendment  Nos.:  77  and  58 

Facility  Operating  License  Nos.  NPF-9 
and  NPF-17.  Amendments  revised  the 
Technical  Specifications. 

Dates  of  initial  notices  in  Federal 
Register  July  15, 1987  (52  FR  26584)  and 
March  25, 1987  (52  FR  9566)  The 


Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  November  5, 1987 

No  significant  hazards  consideration 
comments  received:  No 

iMcal  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carohna  28223. 

Duquesne  Light  Company,  Docket  No. 
50-334,  Beaver  Valley  Power  Station, 
Unit  No.  1,  Sfaippingpoft,  Pennsylvania 

Date  of  application  for  amendment 
July  28, 1986 

Brief  description  of  amendments:  Tlie 
amendment  changes  the  Technical 
Specifications  for  Beaver  Valley  Unit 
No.  1  to  bring  the  pump  testing 
surveillance  requirements  to 
conformance  with  the  requirements  of 
10  CFR  50.55a(g)4(i),  and  to  conformance 
with  similar  requirements  in  Beaver 
Valley  Unit  2. 

Date  of  issuance:  October  27, 1987 

Effective  date:  October  27, 1987 

Amendment  No.:  117 

Facility  Operating  License  No.  DPR- 
66.  Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  10, 1986  (51  FR 
32267)  Tlie  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  27, 1987 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Florida  Power  and  Light  Company,  et  al.. 
Docket  Nos.  50-335  and  50-389,  St.  Lucie 
Plant,  Unit  Nos.  1  and  2,  St.  Lude 
County,  Florida 

Date  of  application  of  amendments: 
March  17, 1987  (for  Unit  No.  1)  and 
March  31, 1987  (for  Unit  No.  2). 

Brief  description  of  amendments:  The 
amendments  (1)  changed  the  unit  of 
reactivity  from  "delta  k/k"  to  "pcm,"  (2) 
deleted  requirements  that  are  currently 
outdated,  (3)  corrected  typographical 
errors,  (4)  provided  the  currently  correct 
titles  and  composition  of  the  Company 
Nuclear  Review  Board,  and  (5)  deleted 
specific  titles  of  NRC  addressees. 

Date  of  Issuance:  October  23. 1987 

Effective  Date:  October  23. 1987 

Amendment  Nos.:  86  and  25 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  20, 1987  (52  FR  18979  for 
Unit  No.  1.  52  FR  18980  for  Unit  No.  2). 
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The  Conmission's  related  evaluation  of 
the  amendoients  is  contained  ia  a  Safety 
Evaluation  dated  October  23, 1987. 

No  sigaificant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Vii;gina  Avenue.  Ft  Pierce, 
Florida  3345a 

Florid*  Power  and  li^t  Conpaay,  et  ■!., 
Docket  Nos.  50-335  and  50-389,  St  Lude 
Plant.  Unit  No«.  1  and  2,  St  Lmae 
County,  Florida 

Date  ofappUcatiat  of  amendments: 
August  17. 1967 

Brief  description  of  amendments:  The 
amendment  changed  a  surveillance 
requirement  dealing  with  a  spedal  test 
exception  on  shutdown  margin.  The  time 
period  within  which  a  scram  test  must 
be  performed  prior  to  reducing  the 
shutdown  margin  below  specified  limits 
is  increased  ftwa  2A  hours  to  7  days. 

Date  of  Issuance:  Octobo'  28, 1987 

Effective  Date:  October  28. 1987 

Amendment  Nos~  87  and  26 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  a  1987  (52  FR 
34004)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  28, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virgina  Avenue.  Ft  Pierce, 
Florida  33450. 

Gulf  States  Utflitiat  Coaaqiaay,  Deckat 
No.  50-45B.  River  Bead  Statko,  Unit  1 
West  Felidana  Fariah,  Louisiana 

Date  of  application  for  amendment 
August  24. 1987. 

Brief  description  <^  amendment  This 
amendment  modifies  the  standby  liquid 
control  system  technical  specificatians 
because  of  system  modifications 
required  to  meet  the  rule  on  antidpated 
transients  without  scram.  10  CFR  50^62. 

Date  of  issuance:  October  28, 1987 

Effective  date:  October  28. 1987 

Amendment  Na  13 

Facility  Operating  License  No.  NPF- 
47.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  23, 1987  (52  FR 
35792).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  26. 1987, 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  Government  Documents 
Department.  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Gulf  States  Utffities  Company,  Docket 
No.  50-458,  River  Bend  Station.  Unit  1 
West  Felidana  Parish,  Louisiana 

Date  of  applioatioa  for  amendment 
August  5, 1987  as  supplemented  August 
24, 1987. 

Brief  description  of  amendment  TTie 
amendment  modified  license  condition 
2.C(14).  Attachment  5,  Item  2,  and  added 
a  new  item  3  to  defer  the  installation  of 
neutron  Oux  instrumentation  that 
conforms  to  Regulatory  Guide  1.97, 
Revision  2,  from  prior  to  startup  from  the 
first  refueling  outage  until  prior  to 
startup  from  the  second  refueling 
outage. 

Date  of  issuance:  October  26. 1987 

Effective  dote.- October  26. 1987 

Amendment  Na  14 

Facility  Operating  License  No.  NPF- 
47.  This  amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  September  23. 1987  (52  FR 
35792)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  26, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Documents 
Department  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 

Gulf  States  Utilities  Company,  Docket 
No.  50-4S8,  Kver  Bend  Station.  Unit  1 
West  Felidana  Parish,  Louisiana 

Date  of  application  for  amendment 
August  4, 1986  as  amended  August  15, 
1986,  supplemented  September  26. 1986 
amended  September  6, 1987  and 
supplemented  October  8, 1987. 

Brief  description  of  amendment  The 
amendment  modified  Attachment  3  to 
Facility  Operating  License  No.  NPF-47 
regarding  maintenance  and  surveillance 
for  tfie  TDI  emergency  generators. 
License  condition  2.C(8)  requires  that 
Gulf  States  Utilities  implement  tiie  TDI 
diesel  requirements  as  specified  in 
Attachment  3. 

Date  of  issuance:  November  2, 1987 

Effective  date:  November  2, 1987 

Amendment  No.:  15 

Facility  Operating  License  No.  NPF- 
47.  This  amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  October  22, 1986  (51  FR  37512) 
and  September  3a  1967  (52  FR  36640). 
The  licensee's  Octa4>er  8, 1987  submittal 
provided  a  status  of  the  TDI  emergency 
diesel  generator  program  and  did  not 
alter  the  NRC  staffs  determination  of  no 
significant  hazards  as  published  in  the 


Federal  Re^ster.  Ilie  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  2, 1987. 

No  significant  hazards  consideration 
comments  received-  No 

Local  Public  Document  Room 
location:  Government  Documents 
Departmrait  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 

Gulf  States  Utilities  Company.  Docket 
No.  50-458,  River  Bend  Station,  Unit  1 
West  Felidana  Parish,  ijiniaiiiiTa 

Date  of  application  for  amendment 
September  8, 1987 

Brief  description  of  amendment  The 
amendment  modified  hcense  condition 
2.0(1),  Attachment  1,  Item  4  and  added 
new  items  5,  6  and  7.  This  change 
extends  the  completion  date  for  the 
installation  of  additional  communication 
equipment  from  prior  to  startup  from  the 
first  refueling  outage  until  May  31, 1988 
with  final  testing  and  further 
modifications  if  necessary,  to  be 
completed  prior  to  restart  from  the 
second  refueling  outage.  License 
condition  2.D  was  also  updated  to 
specify  the  current  approved  versions  of 
the  River  Bend  Physical  Security  Plan. 
River  Bend  Guard  Training  and 
Qualification  Plan,  and  River  Bend 
Safeguard  Contingency  Plan  and  to  add 
a  reference  to  the  Miscellaneous 
Amendments  and  Search  Requirements 
revisions  to  10  CFR  73.55. 

Date  ofissuaitce:  November  2, 1967 

Effective  date:  November  2. 1987 

Amendment  No.:  16 

Facility  Operating  License  No.  NPF- 
47.  This  amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  September  30. 1987  (52  FR 
36650)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  2, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Documents 
Department  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 

Iowa  Electric  Ught  and  Power  Company. 
Docket  No.  50-331,  Duane  AmoM  Enei^ 
Center,  Linn  County,  Iowa 

Date  of  application  for  amendment 
October  17. 1964.  as  supplemented  by  a 
letter  dated  April  3a  1986. 

Brief  description  of  amendment  The 
amendment  revises  ihe  Duane  Arnold 
Energy  Center  Technical  Spedfications 
(TSs)  to  direct  operator  action  in  the 
event  that  the  Limiting  Condition  for 
Operation  in  TS  3.5.H  regarding 


I 
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maintaining  certain  discharge  pipes  | 
Tilled  cannot  be  met. 

Date  of  issuance:  October  29, 1987 

Effective  date:  October  29, 1987 

Amendment  No.:  147 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  31, 1984  (50  FR  806) 
and  June  18, 1986  (51  FR  22238)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  29. 198"^ 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.E..  Cedar  Rapids.  Iowa 
52401. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  October 

31. 1986.  modified  by  letter  dated  August 

28. 1987. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical  j 
Specifications  to  reflect  recent         ' 
modifications  to  the  drywell  pressure 
and  temperature  monitoring 
instruments. 
Date  of  issuance:  October  27. 1987 
Effective  date:  October  27, 1987 
Amendment  No.:  112  I 

Facility  Operating  License  No.  DPR- 
62.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  17. 1986  (52  FR 
45211)  The  August  28, 1987  submittal 
provided  additional  clarifying 
information  and  did  not  change  the 
finding  of  the  initial  notice.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  27, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library.  118 
15th  Street,  Auburn.  Nebraska  68305. 

Pennsylvania  Power  and  Light        | 
Company,  Docket  No.  50-387, 
Susquehanna  Steam  Electric  Station, 
Unit  1,  Luzerne  County,  Pennsylvania 

Date  of  application  for  amendment: 
June  19. 1987 

Brief  description  of  amendment:  This 
amendment  revised  the  Susquehanna 
Steam  Electric  Station  (SSES)  Unit  1 
Technical  Specifications  to  include  four 
new  circuit  breakers  in  the  surveillance 
table  for  the  overcurrent  protection 
devices. 

Date  of  issuance:  November  6, 1987 


Effective  date:  Upon  startup  for  Cycle 
4  operation. 

Amendment  No.  73 

Facility  Operating  License  No.  NPF- 
14.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  15, 1987  (52  FR  26593)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  6. 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment- 
March  16. 1987 

Brief  description  of  amendment:  The 
amendment  would  change  the  Technical 
Specifications  to  include  revised  limits 
that  restrict  operating  pressures  and 
temperatures  to  assure  that  brittle 
fracture  of  the  reactor  vessel  cannot 
occur  and  that  vessel  integrity  is 
maintained. 

Date  of  issuance:  October  22. 1987 

Effective  date:  October  22. 1987 

Amendment  No.:  113 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  20, 1987  (52  FR  18987)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  22. 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Penfield  Library.  State 
University  College  of  Oswego,  Oswego, 
New  York. 

Rochester  Gas  and  Electric  Corporation, 
Docket  No.  50-244,  R.  E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  application  for  amendment: 
November  10, 1983  as  supplemented  by 
letters  dated  January  21. 1986,  February 
13. 1987,  March  9, 1987,  April  14, 1987, 
and  October  2, 1987. 

Brief  description  of  amendment:  This 
amendment  changes  the  requirements  of 
the  Technical  Specifications  related  to 
the  definition  of  operability. 

Date  of  issuance:  October  27. 1987 

Effective  date:  October  27, 1987 

Amendment  No.:  24 

Facility  Operating  License  No.  DPR- 
18.  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register:  January  26, 1984  (49  FR  3353) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  27, 1987 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

NRC  Project  Director:  Victor  Nerses, 
Acting  Director. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco  Nuclear 
Generating  Station,  Sacramento  County, 
California 

Date  of  application  for  amendment- 
February  20, 1987  as  supplemented  June 
2. 1987. 

Brief  description  of  amendment:  The 
amendment  revised  (1)  the  Bases  of 
Technical  Specification  3.1.6.  "Leakage," 
and  (2)  Technical  Specification  3.8, 
"Fuel  Loading  and  Refueling" 
concerning  requirements  for  monitoring 
airborne  radioactivity  inside  the 
containment. 

Date  of  issuance:  October  23, 1987 

Effective  date:  October  23. 1987 

Amendment  No.:  86 

Facility  Operating  License  No.  DPR- 
54:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  12. 1987  (52  F.R.  29928) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  23, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library.  828 1  Street.  Sacramento, 
California  95814. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco  Nuclear 
Generating  Station,  Sacramento  County, 
California 

Dates  of  applications  for 
amendments:  January  29,  February  14, 
March  20,  and  June  13. 1986. 

Brief  description  of  amendments: 
These  amendments  make  numerous 
administrative  changes  to  the  Station's 
Technical  Specifications  (TSs)  and  their 
bases  to  correct  typographical  erroi^s, 
correct  punctuations,  change  j 

nomenclature,  number  previously  /^ 
unnumbered  pages,  define  a  previously 
undefined  time  period,  update  the  table 
of  contents,  correct  inadvertent  errors 
originating  from  various  previously 
approved  amendments,  and  to  achieve 
clarity  and  consistency  throughout  the 
TSs. 


Federal  Register  /  Vol.  52.  No.  222  /  Wednesday.  November  18.  1987  /  Notices 


44253 


Date  of  issuance:  October  27, 1987 

Effective  dale:  October  27, 1967 

Amendment  No:  87 

Facility  Operating  License  No.  DPR- 
54:  Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  5. 1986  (52  FR  40282) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  27, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library.  826 1  Street,  Sacramento, 
California  95814 

Sacramento  Munidpal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco  Nuclear 
Generating  Station,  Sacramento  County, 
California 

Dates  of  application  for  amendment- 
June  29, 1987. 

Brief  description  of  amendments:  The 
amendment  adds  a  new  Technical 
Specification  3.29,  "Meteorological 
Monitoring  Instrumentation." 

Date  of  Issuance:  October  27, 1987 

Effective  date:  October  27, 1987 

Amendment  Nos:  88 

Facility  Operating  License  No.  DPR- 
54:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  9, 1887  (52  FR 
34018)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  27, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828 1  Street,  Sacramento, 
California  95814. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco  Nudear 
Generating  Station,  Sacramento  County, 
California 

Date  of  application  for  amendment 
June  18, 1986.  as  supplemented  January 
7, 1987. 

Brief  description  of  amendment  The 
amendment  deleted  the  Technical 
Specification  surveillance  requirements 
associated  with  the  Reactor  Building 
Upper  Dome  Air  Circulators  since  an 
alternate  means  for  circulating 
containment  air  following  a  Loss  of 
Coolant  Accident  is  provided. 

Date  of  issuance:  November  3. 1987 

Effective  date:  November  3. 1987 

Amendment  No.:  89 

Facility  Operating  License  No.  DPR- 
54:  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  February  28, 1987  (52  FR  5867) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  3, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828 1  Street,  Sacramento, 
California  95814. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  UniU  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
January  21, 1987,  as  clarified  March  25, 
1987. 

Brief  description  of  amendments: 
These  amendments  delete  the  Technical 
Specification  requirements  for  the 
chlorine  detection  system. 

Date  of  issuance:  October  30, 1987 

Effective  date:  October  30, 1987 

Amendment  Nos.:  62,  54 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  12, 1987  (52  FR  7697). 
The  March  25, 1987  submittal  provided 
clarifying  information  whidi  did  not 
change  the  initial  application  nor  the 
initial  no  significant  hazards 
consideration  finding.  Therefore, 
renotice  was  not  warranted.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  30. 1987 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1001  Broad  Street.  Chattanooga. 
Tennessee  37402. 

Wolf  Creek  Nuclear  OperaHng 
Corporatioa,  Kansas  Gas  and  Electric 
Company,  Kansas  City  Power  ft  Light 
Company,  Kansas  Qectric  Power 
Cooperative,  Inc.,  Docket  No.  50-462, 
Wolf  Creek  Generating  Station,  CoHey 
County,  Kansas 

Date  of  application  for  amendment 
June  19, 1987 

Brief  description  of  amendment  The 
amendment  revises  Wolf  Creek 
Generating  Station  (WCGS)  Technical 
Specification  3.5-1,  Accumulators,  to 
allow  the  Unit  to  remain  in  Hot  Standby 
with  Reactor  Coolant  System  pressure 
less  than  or  equal  to  1000  psig  with  one 
accumulator  inoperable. 

Date  of  issuance:  November  2, 1987 

Effective  date:  November  2, 1987 

Amendment  No.:  11 


Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  15. 1987  (52  FR  26604)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safely 
Evaluation  dated  November  2, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Emporia  State  University. 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas 

Wolf  Creek  Nuclear  Operating 
Corporation,  Kansas  Gas  and  Electric 
Company,  Kansas  City  Power  &  Light 
Company,  Kansas  Electric  Power 
Cooperative,  Inc.,  Docket  No.  50-482, 
Wolf  Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  application  for  amendment 
June  16. 1987 

Brief  description  of  amendment  The 
amendment  revises  Wolf  Creek 
Generating  Station  (WCGS)  Technical 
Specification  3/4.3.1.  Reactor  Trip 
System  Instrumentation,  in  the  area  of 
specified  surveillance  intervals  and  out- 
of-service  times  for  Reactor  Protection 
System  Instrumentation.  The  requested 
revisions  are  based  on  changes 
approved  generically  as  a  result  of  the 
Nuclear  Regulatory  Commission's 
review  of  WCAP-10271.  "Evaluation  of 
Surveillance  Frequencies  and  Out  of 
Service  Times  for  the  Reactor  Protection 
Instrumentation  System"  and  WCAP- 
10271,  Supplement  1. 

The  proposed  changes  are  as  follows: 

1.  Increase  the  surveillance  interval 
for  RPS  analog  channel  operational  tests 
from  once  per  month  to  once  per 
quarter, 

2.  Increase  the  time  during  which  an 
inoperable  RPS  analog  channel  may  be 
maintained  in  an  untripped  condition 
from  one  hour  to  six  hours,  and 

3.  Increase  the  time  an  inoperable  RPS 
analog  channel  may  be  bypassed  to 
allow  testing  of  another  channel  in  the 
same  function  from  two  hours  to  four 
hours. 

Dale  of  issuance:  November  2. 1987 

Effective  date:  November  2, 1987 

Amendment  No.:  12 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  15, 1987  (52  FR  26603)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  2. 1987. 
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No  significant  hazards  consideration 
comments  received:  No  I 

Local  Public  Document  Room  I 

location:  Emporia  State  l|niversity. 
William  Allen  White  Library.  1200 
Commercial  Street,  Empqria,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas 


NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE  AND  FINAL 
DETERMINATION  OF  NO 
SlGNinCANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  public, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comn^nts.  the  comments  have  been 
recoroed  or  transcribed  as  appropriate 
and  thei  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 


opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission- 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street,  NW.,  Washington. 
DC.  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
December  18. 1987.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 


affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  At€n)ic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-Bethesda.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

Carolina  Power  ft  Light  Company,  et  al. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Cliatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
October  15. 1987.  as  supplemented  by 
letter  dated  October  29. 1987. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  4.8.1.1.2.f.ll  to  ensure  that 
during  a  diesel  generator  load  rejection 
test,  the  diesel  generator  voltage  does 
not  exceed  110  percent  of  the  diesel 
generator  voltage  at  the  start  of  the  test. 


rather  than  the  limiting  value  of  7590 
volts  currently  stipulated  in  the 
Technical  Specifications. 

Date  of  issuance:  October  30, 1987 

Effective  date:  October  30, 1987 

Amendment  No.  2 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revised  the  Technical 
Specifications. 

Public  Comments  Requested  as  to 
Proposed  No  Significant  Hazards 
Consideration:  Yes,  published  in  the 
Federal  Register  on  October  22, 1987  (52 
FR  39577)  for  a  15  day  public  comment 
period.  However,  the  amendment  has 
been  issued  on  a  emergency  basis  prior 
to  the  expiration  of  the  15  day  comment 
period  to  avoid  delay  in  the  startup  of 
the  plant. 

Comments  Received:  No 

The  Conmiission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances  and  final  determination 
of  no  significant  hazards  determination 
is  contained  in  a  Safety  Evaluation 
dated  October  30, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Attorney  for  the  Licensee:  Thomas  A. 
Baxter,  Esq.;  Shaw,  Pittman,  Potts  and 
Trowbridge;  2300  N  Street,  NW.. 
Washington.  DC  20037 

Local  Public  Document  Room 
location:  Richard  B.  Harrison  Library, 
1313  New  Bern  Avenue,  Raleigh,  North 
Carolina  27610. 

Dated  at  Bethesda,  Maryland  this  12th  day 
of  November,  1987. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects-I/II 
Office  of  Nuclear  Reactor  Regulation 
[Doc.  87-26492  Filed  ll-17-«7;  8:45  am] 

BILUNG  COOE  TSMKOI-O 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Columbia  River  Basin  Fish  and  Wildlife 
Program;  Final  Amendments 
Regarding  Umatilla  Fish  Hatchery 

agency:  Pacific  Northwest  Electric 

Power  and  Conservation  Planning 

Council. 

action:  Notice  of  final  amendments. 

summary:  On  November  15. 1982.  the 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council  (the 
Council)  adopted  a  Columbia  River 
Basin  Fish  and  Wildlife  Program  (fish 
and  wildlife  program).  The  fish  and 
wildlife  program  has  been  amended  on 
several  occasions  since  then.  In  August 
1987,  the  Council  proposed  to  amend  the 
Fish  and  Wildlife  Program  to  provide  for 


demonstration  of  oxygen 
supplementation  at  the  Umatilla 
Hatchery  in  Oregon.  The  Council  has 
now  adopted  final  amendments. 

FOR  FURTHER  INFORMATION  CONTACT 

Dulcy  Mahar,  director  of  public 
information  and  involvement,  850  SW. 
Broadway,  Suite  1100,  Portland.  Oregon 
97205  (toll-free  1-800-222-3355  in  Idaho, 
Montana  and  Washington:  toll-free  1- 
800-452-2324  in  Oregon:  or  503-222- 
5161). 

SUPPLEMENTARY  INFORMATION:  On 

November  15, 1982,  as  required  by  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act,  Pub.  L. 
96-501.  94  Stat.  2697, 16  U.S.C.  839  et 
seq.  (the  Act),  the  Council  adopted  a 
Columbia  River  Basin  Fish  and  Wildlife 
Program.  The  Act  allows  the  Council  to 
amend  its  program  from  time  to  time. 

In  August,  1987,  the  Council  proposed 
to  amend  the  Fish  and  Wildlife  Program 
to  provide  for  testing  of  oxygen 
supplementation  at  the  Umatilla 
Hatchery  (52  FR  32858,  August  31, 1987). 
The  proposed  amendment  was 
motivated  by  the  belief  that 
substantially  more  fish  could  be 
produced  at  lower  cost  through  the  use 
of  oxygen  supplementation  techniques. 
The  proposed  amendment  was  released 
for  public  review  and  comment,  and 
comments  were  received  through 
September  30. 1987.  Public  hearings 
were  held  on  September  10, 1987  in 
Idaho  Falls.  Idaho;  on  September  15. 
1987  in  Yakima.  Washington;  on 
September  21. 1987  in  Helena,  Montana; 
and  on  September  25, 1987  in  Portland, 
Oregon.  On  October  15, 1987,  the 
Council  deliberated  and  adopted 
amendments.  This  notice  sets  forth  the 
final  amendments,  summarizes  the 
public  comments,  and  responds  to  those 
comments. 

Text  of  Final  Amendment 

Amend  Program  Section  703(f)(1)(A) 
to  read: 

(f)  Construction  of  Major  Production 
Facilities 

(1)  Bonneville  shall  fund  the 
Confederated  Tribes  of  the  Umatilla 
Reservation  of  Oregon  to  operate  and 
maintain  the  Bonifer  and  Minthorn 
juvenile  release  and  adult  collection  and 
holding  facilities  on  the  reservation. 
Bonneville  also  shall  fund  the 
construction  of  a  facility  to  demonstrate 
the  use  of  oxygen  supplementation 
hatchery  techniques  to  produce  summer 
steelhead  and  chinook  salmon  smolls 
for  release  in  the  Umatilla  juvenile 
release  and  adult  collection  and  holding 
facilities  and  for  outplanting  in  the 
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upper  Umatilla  River  to  enhance  natural 
and  hatchery  production. 

(A)  Prior  to  construction  of  this 
facility,  the  Oregon  Department  of  Fish 
and  Wildlife  and  the  Confederated 
Tribes  of  the  Umatilla  Reservation  of 
Oregon  will  develop  a  facility  master 
plan  for  Council  approval.  The  master 
plan  will  include  for  each  stock: 

(i)  Rearing  schedule  and  release  sites 
and  schedules: 

(ii)  A  detailed  production  profile  that 
includes  the  brood  stock  source, 
numbers  of  fish  to  be  released,  and  the 
expected  annual  adult  returns; 

(iii)  A  description  of  related  harvest 
plans; 

(iv)  Proposed  management  policies 
and  hatchery  practices  to  ensure  that 
hatchery  releases  protect  genetic 
integrity  of  native  stocks,  are  disease- 
free,  and  are  coordinated  with  other  fish 
and  wildlife  agencies  and  tribes  in  the 
Columbia  River  Basin: 

(v)  A  proposal  for  biological 
monitoring  and  evaluation  studies  to 
assess  the  effectiveness  of  outplanting 
facilities  in  supplementing  natural 
production  in  a  biologically  sound 
manner,  to  assess  the  effects  of  the 
outplanting  on  resident  fish  populations; 
and  to  assess  the  effectiveness  of 
oxygen  supplementation  hatchery        | 
techniques;  and  I 

(vi)  Evidence  of  coordination  with 
system  planning  described  in  Section  i 
205;  System  Planning.  | 

Summary  and  Response  To  Comments 

All  entities  commenting  on  the 
proposed  amendment  expressed  support 
for  it. 

1.  Hatchery  capacity.  The  Bonneville 
Power  Administration  ("Bonneville") 
favored  eUminating  the  proposed 
amendment's  290.000  pound  production 
limit.  They  believe  the  limit  would 
unnecessarily  constrain  future  activities 
and  raise  question  should  production 
vary  a»^result  of  annual  changes. 

CoUficil  Response:  The  purpose  of  the 
amen^ent  is  to  allow  demonstration  of 
oxygqi  supplementation,  and  the 
Courilcil  wishes  to  leave  Bonneville  a 
reasonable  degree  of  flexibility  to 
conduct  the  demonstration.  This  may 
require  occasional  or  minor  variations 
from  the  planned  production  target,  and 
according  the  Council  has  deleted  the 
290,000  pound  limit  from  the  amendment 
language.  At  the  same  time,  however, 
the  facility  has  been  characterized  as 
one  that  will  produce  no  more  than 
290,000  pounds  of  fish,  and  public 
comment  was  received  on  that  basis. 
Therefore,  the  Council  expects  that  the 
facility  will  in  general  be  operated  in 
accordance  with  the  290.000  pounds 
production  target.  If  Bonneville  wishes 


to  expand  the  hatchery  beyond  this 
target  on  more  than  a  limited  basis,  it 
should  seek  Council  approval.  Annual 
production  goals  to  be  spelled  out  in  the 
hatchery  master  plan,  and  annual 
operating  plans  specifying  production 
targets  for  each  stock  should  be 
generally  consistent  with  the  290,000 
production  goal. 

2.  Area  in  which  production  may  be 
used.  Bonneville  commented  that  the 
production  releases  should  not  be 
limited  to  the  Umatilla  subbasin.  but 
rather  that  the  Umatilla  subbasin  should 
have  the  first  call  on  production  up  to 
the  capacity  of  the  hatchery.  If  in  any 
given  year  Umatilla  production  needs 
were  below  hatchery  production  levels, 
fish  could  be  produced  for  other 
locations.  The  Oregon  Department  of 
Fish  and  Wildlife  ("ODFW")  said  that  it 
has  a  general  policy  of  using  hatchery 
production  on  an  as-needed  basis,  and 
does  not  dedicate  production  to  one 
stream  system.  The  Pacific  Northwest 
Utilities  Conference  Committee 
("PNUCC")  commented  that  it  believes 
the  Umatilla  production  should  also  be 
available  to  be  used  elsewhere. 

Council  Response:  The  program 
currently  provides  that  the  Umatilla 
hatchery  production  will  be  outplanted 
in  the  upper  Umatilla  River.  The  Council 
believes  that  flexibility  may  eventually 
be  needed  to  enable  use  of  production 
elsewhere  once  the  Umatilla  basin 
needs  are  satisfied,  but  has  decided  not 
to  provide  for  such  flexibility  at  this 
time.  Subbasin  and  system  planning 
may  identify  opportunities  for  use  of  any 
surplus  Umatilla  hatchery  production 
capacity  to  supplement  production  in 
other  rivers  and  the  issue  may  be 
considered  in  connection  with  that 
process. 

3.  "Demonstration" project. 
Bonneville  commented  that  the  project 
should  be  viewed  as  a  "demonstration" 
instead  of  a  "test,"  because  major 
production  releases  will  occur  from  both 
oxygenated  and  and  non-oxygenated 
rearing  groups.  ODFW  agreed  with 
Bonneville's  comments. 

Council  Response:  The  Council 
recognizes  this  distinction,  and  has 
modified  the  amendment  accordingly. 

4.  Hatchery  objectives.  The 
Washington  Department  of  Fisheries 
supported  the  demonstration  of  the 
oxygen  supplementation  technology  and 
looks  forward  to  the  results  of  the 
monitoring  and  evaluation  to  guide 
further  efforts  in  this  direction.  It  also 
noted  this  hatchery  is  not  being  built 
only  to  demonstrate  oxygen 
supplementation,  but  also  to  contribute 
to  the  Council's  doubling  goal. 

Council  Response:  The  hatchery  is 
intended  to  contribute  to  enhance 


natural  and  hatchery  production  in  a 
biologically  sound  manner,  and  to 
demonstrate  the  use  of  oxygen 
supplementation  techniques.  Achieving 
these  objectives  should  help  reach  the 
doubling  goal,  consistent  with  the 
Council's  system  policies.  These 
objectives  should  be  elaborated  in 
greater  detail  in  the  forthcoming  master 
plan. 

5.  Tests  of  oxygen  supplementation  in 
other  areas.  One  final  comment  was 
received  regarding  the  previous  use  of 
oxygen  in  West  Coast  salmonid 
hatcheries.  A  biologist  in  White  Swan. 
Washington,  wanted  to  be  certain  that 
the  Council  was  aware  of  the  literature 
on  use  of  oxygen  in  west  coast 
hatcheries. 

Council  Response:  The  Council 
reviewed  the  available  literature  and 
found  that  private  aquaculture  in 
Oregon  has  used  oxygen 
supplementation  in  rearing  coho  and 
Chinook.  The  work  already  undertaken 
attempted  to  determine  injection 
methods,  loading  rates  and  other  basic 
operational  procedures.  This  woiic  and 
work  in  Michigan  has  addressed  the 
question  whether  the  method  works  for 
salmonids  in  general,  but  it  has  not 
determined  adult  survival  for  ocean 
migrating  salmon  and  steelhead.  The 
demonstration  should  provide  that 
information. 

6.  Local  impacts:  Morrow  County 
officials  support  the  hatchery  facility, 
but  were  concerned  with  possible 
impacts  on  roads  and  traffic. 

Council  Response:  To  the  extent  that 
construction  of  a  hatchery  damages 
county  roads,  the  Council  would 
consider  expenditures  by  Bonneville  to 
repair  such  damage  to  be  properly 
chargeable  to  the  hatchery.  To  the 
extent  the  hatchery  generates  significant 
additional  traffic,  the  Council  would 
support  construction  of  an  interchange 
by  appropriate  highway  officials. 
Edward  Sheets. 
Executive  Director. 
[PR  Doc.  87-26522  Filed  11-17-87;  8:45  am] 
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Northwest  Conservation  and  Electric 
Power  Plan;  Final  Model  Conservation 
Standards 

agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

ACTION:  Notice  of  final  amendment 
regarding  model  conservation  standards 
for  new  and  existing  structures,  utility, 
customer,  and  governmental 
conservation  programs,  and  other 


consumer  actions  for  achieving 
conservation  except  in  areas  for  which 
model  conservation  standards  already 
exist. 

summary:  On  April  23. 1983,  the  Pacific 
Northwest  Electric  and  Conservation 
Planning  Council  (Council)  adopted, 
pursuant  to  the  Pacific  Northwest 
Electric  Power  and  Conservation  Act. 
Pub.  L  96-501. 94  Stat.  2897. 16  U.S.C. 
839  et  seq.  (the  Act),  a  Northwest 
Conservation  and  Electric  Power  Plan 
(Power  Plan),  including  model 
conservation  standards  (MCS)  for  new 
residential  and  commercial  structures, 
and  for  buildings  converting  to  electric 
space  conditioning  (48  FR  24493,  June  1, 
1983).  On  December  4. 1985.  the  Council 
adopted  amendments  to  the  MCS  (52  FR 
7364,  March  3, 1986)  which  were  later 
incorporated  in  the  1986  plan 
amendments  (51  FR  16239,  May  1, 1986). 
The  most  recent  amendments  of  the 
MCS  were  adopted  by  the  Council  at  its 
January  14, 1987,  meeting  (52  FR  9738. 
March  26. 1987).  At  its  March  11. 1987. 
meeting,  the  Council  voted  to  enter 
rulemaking  to  add  to  the  existing  MCS 
model  standards  for  all  sectors  and  end- 
uses  of  electricity  not  already  covered. 
On  April  2. 1987.  the  Council  published  a 
notice  of  proposed  amendments  that 
also  established  a  schedule  for  public 
comment  (52  FR  10646).  Hearings  were 
conducted  in  each  of  the  four  Northwest 
states,  as  required  by  statute.  Thirteen 
organizations  commented  during  the 
comment  period  which  closed  at  5:00 
p.m.  on  September  11, 1987.  At  its 
October  14-15, 1987  meeting  held  in 
Helena,  Montana  the  Council  adopted 
final  amendments.  This  notice  sets  forth 
a  brief  summary  of  the  final 
amendments  and  provides  information 
on  how  to  obtain  additional  information, 
including  copies  of  the  full  text  of  the 
amendment  document  as  well  as  the 
Council's  response  to  public  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dulcy  Mahar,  Director  of  PubHc 
Information  and  Involvement,  850  SW. 
Broadway,  Suite  1100,  Portland,  Oregon 
97205  (toll-free  1-800-222-3355  in  Idaho, 
Montana  and  Washington;  toll-free  1- 
800-452-2324  in  Oregon;  or  503-222- 
5161). 

SUPPLEMENTARY  INFORMATION:  The  Act 

states  that  "Model  conservation 
standards  to  be  included  in  the 
[Council's]  plan  shall  include,  but  not  be 
limited  to,  standards  applicable  to  (A) 
new  and  existing  structures,  (B)  utility, 
customer,  and  governmental 
conservation  programs,  and  (C)  other 
consumer  actions  for  achieving 
conservation."  Section  4(f)(1).  Upon 
consideration  of  a  petition  requesting 


that  the  Council  adopt  model  standards 
for  the  particular  conservation  activities 
related  to  residential  weatherization  in 
the  region,  the  Council  has  adopted 
amendments  to  the  Power  Plan  that  will 
apply  to  all  sectors  and  end  uses  not 
already  covered  by  the  existing  MCS, 
including  residential  weatherization. 

The  amendments  recommend  that 
during  the  Northwest's  current  period  of 
electricity  surplus,  conservation 
activities  that  can  be  deferred  without 
detrimental  consequences  be  deferred.  If 
a  governmental  organization  or  a  utility 
chooses  to  carry  out  conservation 
activities  during  this  period,  however, 
the  standards  set  forth  six  objectives 
that  should  be  met. 

1.  New  and  existing  structures,  utility, 
customer,  and  governmental 
conservation  programs  and  other 
conservation  activities  should  avoid 
creating  lost  opportunities.  All  lost- 
opportunity  measures  should  be 
captured  during  any  conservation 
action. 

2.  Conservation  programs  should 
install  only  those  measures  that  are 
cost-effective  in  the  long  run  as  defined 
in  the  Power  Plan.  A  record  of  measures 
that  aren't  installed  in  the  current 
program  should  be  kept  so  that  they  may 
be  installed  in  the  future,  when  the 
region  begins  actively  searching  for 
electricity  resources. 

3.  When  payments  are  necessary  to 
secure  lost-opportunity  resources, 
utiUties  should,  at  a  minimum,  provide 
financial  assistance  that  ensures 
economic  feasibility  to  the  consumer. 

4.  Conservation  program  benefits 
should  be  distributed  equitably 
throughout  the  region. 

5.  Conservation  activities  should  not 
damage  environmental  quality. 

6.  Conservation  activities  undertaken 
during  the  surplus  should  contribute  to 
the  region's  capability  to  implement 
conservation  when  resources  are 
needed. 

7.  Programs  should  be  designed  to 
avoid  significant  alteration  of  a 
consumer's  choice  of  fuel  in  new  and 
existing  structures. 

Legal  Effect  of  this  notice:  The  Act 
provides  that  suits  seeking  judicial 
review  of  these  final  amendments  must 
be  filed  on  or  before  January  19, 1988  (16 
U.S.C.  839f(e)(5)). 
Edward  Sheets, 
Executive  Director. 
IFR  Doc.  87-26521  Filed  11-17-87;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-25109;  File  No.  SR-OTC- 
87-1 5 J 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Depository 
Trust  Co. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  19, 1987,  The  Depository 
Trust  Company  ( "DTC")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  being  filed 
by  DTC  consists  of  the  Participant 
Operating  Procedures  relating  to  DTCs 
Tax  Exempt  Dividend  Service  ("TEDS"). 
DTC  recently  filed  with  the  Commission 
SR-DTC-87-11.  pursuant  to  which  DTC 
initiated  TEDS  on  a  pilot  basis  to  benefit 
certain  classes  of  U.S.  investors  who  are 
exempt  from  Canadian  withholding  tax 
on  dividends  and  other  distributions 
attributable  to  Canadian  securities.  DTC 
now  proposes  full  implementation  of 
TEDS.  Until  recently,  Canadian 
authorities  required  Canadian  paying 
agents  to  withhold  tax  when  they  paid 
DTCs  nominee  Cede  &  Co.  dividends 
and  other  distributions  attributable  tu 
Canadian  securities.  Beneficial  owners 
of  securities  on  deposit  at  DTC  which 
were  exempt  from  the  Canadian 
withholding  tax  nevertheless  received 
only  the  decreased  amount  through  DTC 
and  had  to  claim  on  the  Canadian 
government  for  refund.  The  time  period 
between  withholding  and  eventual 
refund  could  be  substantial.  This  delay 
between  withholding  and  refund  and  the 
inconvenience  and  expense  of  the 
refund  claim  procedure  prompted  some 
DTC  Participants  to  consider 
withdrawing  Canadian  securities  from 
DTC  for  re-registration  in  physical 
certificate  form  in  their  own  or  special 
nominee  names  approved  by  Revenue 
Canada.  The  full  implementation  of 
TEDS  will  enable  all  DTC  Participants 
to  receive,  on  behalf  of  certain  tax- 
exempt  beneficial  owners  whose 
securities  are  held  at  DTC,  100%  of  their 
Canadian  dividend  and  similar 
payments  on  payable  date  through 
DTCs  dividends  payment  system 
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(subject  to  foreign  exchange  conversion 
rate  limitations).  Revenue  Canada 
authorized  the  TEDS  pilot  program  and 
is  expected  to  authorize  full 
implementation  of  TEDS  shortly. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of 
Statutory  Basis  for,  the  ProplSsed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's    ' 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  main  purpose  of  TEDS  is  to 
eliminate  a  disincentive  to  the 
immobilization  of  Canadian  securities  at 
DTC.  The  statutory  bases  for 
encouraging  immobilization  are  section 
17A(e)  of  the  Securities  Exchange  Act  of 
1934,  as  amended,  and  Article  XXI  of  the 
Canada-United  States  of  America 
Income  Tax  Convention  (1980). 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

TEDS  has  been  developed  in  response 
to  requests  by  DTC  Participants.  Written 
comments  from  DTC  Participants  or 
others  have  not  been  solicited  or 
received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action  . 

Within  35  days  of  the  date  of        | 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and! 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory     * 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

imments 

Intgcsetetfpersons  are  invited  to 
mit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at ' 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  the  file 
number  (SR-DTC-87-15)  and  should  be 
submitted  by  December  9, 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

Dated:  November  9, 1987. 
[FR  Doc.  87-26619  Filed  11-17-87;  8:45  am) 

BILLING  COOC  MIO-Ot-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Excliange,  Inc. 

November  13. 1987 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 
Dee  Corporation,  PLC 

American  Depositary  Shares  (File  No. 
7-0699) 
High  Income  Advantage  Trust 

Shares  of  Beneficial  Interests,  $.01  Par 
Value  (File  No.  7-0700) 
Borden  Chemicals  &  Plastics  Limited 
Partnership 

Depositary  Units  (File  No.  7-0701) 
High  Yield  Income  Fund,  Ina  (The) 

Common  Stock,  $.01  Par  Value  (File 
No.  7-0702) 


MFS  Income/Opportunity  Trust 
Shares  of  Beneficial  Interest.  No  Par 
Value  (File  No.  7-0703) 
PNC  Financial  Corp 
Common  Stock,  $5.00  Par  Value  (File 
No.  7-0704) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  7, 1987. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  87-26620  Filed  11-17-67;  8:45  a.m.) 
BILUNG  CODE  M1IHI1-M 


[Release  No.  34-251 13;  FN*  No.  SR-NSCC- 
87-10) 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  By  Nationiri 
Securities  Clearing  Corp. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  September  30, 1987  NSCC  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by 
NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  NSCC's  Rules,  and  Procedures 
and  Fee  Structure  as  per  Exhibit  1. 


II.  Self-Regulatory  Ocgntaatioii's 
Statement  of  the  Puipose  of,  «h1 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
secUons  (A).  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  May.  1987.  NSCC  filed  a  rule 
change  with  the  Securities  and 
Exchange  Commission  ("SEC")  to 
operate  the  Reconfirmation  and  Pricing 
Service  ("RECAPS")  on  a  one-time  pilot 
basis.  RECAPS  is  a  system  used  to 
reconfirm  and  reprice  transactions  that 
were  originally  compared  but  have  not 
settled  in  a  timely  fashion.  i.e„  fails.  The 
initial  application  of  RECAPS  was  to 
reconfirm  and  reprice  fails  in  municipal 
securities  for  a  limited  group  of 
participants.  The  purpose  of  this  nde 
filing  is  to  establish  RECAPS  as  a 
permanent  service  of  NSCC.  along  »vith 
adopting  appUcable  fees. 

The  pilot  application  of  RECAPS  ifvas 
conducted  in  June,  1987.  NSCC  considers 
the  pilot  to  have  been  successful,  with 
over  4.000  submissions  to  NSCC  and 
over  a  50%  compared  rate.  (See  letter 
dated  July  13. 1987.  from  Michael  Simon. 
Vice  Ptesident  and  Associate  General 
Counsel.  NSCa  to  Michael  Macchiaroli. 
Assistant  Director.  Division  of  Market 
Regulation.  SEC).  In  Uglit  c^  the  success 
of  the  pilot,  NSCC  has  determined  to 
institute  RECAPS  as  a  permanent 
service  of  NSCC.  RECAPS  will  be  used 
for  municipal,  equity  and  other 
securities  (such  as  zero  coupon 
instruments)  and  will  be  available  to  all 
NSCC  participants.  NSCC  will  offer  the 
RECAPS  service  on  a  periodic  basis,  as 
participants  indicate  a  need  in  light  of 
the  number  of  their  fails.  Currently,  it  is 
anticipated  that  RECAPS  will  run  no 
more  often  than  quarterly. 

The  operation  of  RECAPS  remains 
basically  unchanged  fit)m  the  pilot. 
Members  will  submit  RECAPS  input  on 
a  day  determined  by  NSCC  currently 
anticipated  to  be  a  Friday.  On  the 
following  day  (Saturday),  the  trade 
resolution  procedure  will  occur  for 
uncompared  submissions.  On  the 
following  day  (Sunday),  final  contract 


sheets  and  settlement  instruments  will 
be  issued. 

The  manner  is  which  reconfirmed 
transactions  are  settled  will  depend  on 
whether  the  underlying  securities  are 
eligible  for  NSCC's  Continuous  Net 
Settlement  ("CNS")  System.  For  CNS- 
eligible  securities,  the  transactions  will 
settle  in  the  CNS  System  on  a  day 
specified  by  NSCC.  most  probably  two 
days  after  settlement  instructions  are 
issued  (Tuesday),  with  the  difference 
between  the  contract  price  and  current 
market  price  also  settling  on  that  day.* 
For  non-CNS  eligible  securities  the 
transaction  will  settle  pursuant  to 
balance  orders  or  receive  and  deliver 
tickets  issued  by  NSCC,  with  money 
differences  settling  at  NSCC  on  the 
same  day.  As  in  the  pilot,  RECAPS  will 
not  be  a  guaranteed  service  of  NSCC 
and  NSCC  in  its  discretion,  may  reverse 
a  credit  given  to  a  participant  if  the 
contra  party  to  the  repriced  transaction 
fails  to  make  the  corresponding 
payment. 

NSCC  also  is  proposing  RECAPS  fees. 
The  fees  are  $ul5  per  submission  per 
CUSIP  to  price  securities  and  $.50  per 
item  submitted  for  recomparison.  These 
fees  are  intended  to  cover  NSCC's 
operating  costs  in  offering  the  system. 

Since  the  proposed  rule  change  will 
help  facilitate  the  resolution  of  fails,  and 
thus  will  enhance  the  national  clearance 
and  settlement  system,  the  rule  change 
is  consistent  with  the  requirements  of 
the  Securities  Exchange  Act  of  1934,  as 
amended. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited  or 
received. 

m.  Date  of  EKectiveiiess  of  the 
Proposed  Rule  Change  and  Tinung  for 
ComaussioD  Actioo 

Within  35  dajrs  of  the  date  of 
publication  of  dris  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


*  TranMCtions  reconfirmed  throu^  RECAPS  will 
consist  solely  of  transactions  that  ohginaUy  did  not 
settle  in  CNS;  by  its  very  nature  there  are  no  "fails" 
in  CNS  since  open  CNS  positions  are  repriced  daily 
in  the  System.  For  transactions  that  originaUy  did 
not  settle  in  the  CNS  system,  however,  but  are  CNS 
eligible  at  the  time  of  RECAPS  application,  the 
settlement  will  occur  in  the  CNS  System. 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approved  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  approved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifdi  Street  NW.,  Washington,  DC 
Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NSCC  All 
submissions  should  refer  to  (File  No. 
SR-NSCC-87-10)  and  should  be 
submitted  by  December  9. 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  10, 1987. 
JonathaD  G.  Katz, 
Secretary. 

Exhibit  1 

Note. — ^Arrows  indicate  additions;  Brackets 
indicate  deletions. 

1.  Amend  NSCC  Rule  7  as  follows: 

Comparison  Operation 

Rule  7.  SEC.  1.  A  Member  may  submit 
to  the  Corporation  for  comparison  trade 
data  on  any  transaction  calling  for 
delivery  of  Qeared  Securities  between  it 
and  another  person.  The  Corporation 
will,  in  accordance  with  this  Rule  and 
the  Procedures,  handle  the  comparison 
of  transactions  reflected  in  trade  data  so 
submitted  to  it. 

►In  addition,  in  accordance  with  this 
Rule  and  the  Procedures,  a  Member  may 
submit  to  the  Corporation  for 
reconfirmation  and  repricing  trade  data 
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with  respect  to  transactions  already 

compared.  ■< 

***** 

2.  Amend  Section  U  of  NSCCs 
Procedures  as  follows: 


►G.  Reconfirmation  and  Pricing 
Service  The  Reconfirmation  and  Pricing 
Service  ("RECAPS")  is  a  fail  clearance 
system  run  periodically  by  the 
Corporation.  The  system  will  be  run  at 
such  times,  and  for  such  securities,  as 
the  Corporation  shall  determine.  The 
system  provides  an  opportunity  to 
reconfirm  and  reprice  transactions  that 
already  have  been  compared. 

Members  may  submit  to  the 
Corporation,  at  the  time  and  in  the 
manner  established  by  NSCC.  RECAPS 
fail  information.  (The  day  such 
information  is  submitted  to  the 
Corporation  is  referred  to  as  "R,"  and 
subsequent  calendar  days  are  referred 
to  as  "R  +  1."  "R  +  2,"  etc.)  On  R  +  1. 
at  the  time  and  in  the  manner 
established  by  the  Corporation,  the 
Corporation  will  produce  RECAPS 
Contracts  containing  standard  contract 
categories  (i.e.,  compared,  uncompared 
and  advisory  columns).  Upon  receipt  of 
the  RECAPS  Contracts,  Members  will 
have  an  opportunity  for  trade  correction 
or  resolution,  including  the  acceptance 
of  advisories.  Also  on  R  +  1,  Members 
may  submit  As-Of  trades.  As-Of  trades 
will  be  compared  only  if  there  is  an 
exact  match;  no  trade  resolution  process 
will  be  available. 

On  R  +  2,  NSCC  will  issue  a  second 
set  of  RECAPS  Contracts,  relfecting  the 
additional  input  received  on  R  +  1. 
Settlement  information  also  will  be 
distributed  to  Members  on  R  -(-  2. 
depending  on  the  system  in  which  the 
reconfirmed  transaction  will  settle: 

(a)  CNS— Reconfirmed  fails  in  CNS 
Securities  will  be  forwarded  to  CNS  for 
settlement  on  a  day  specified  by  the 
Corporation.  A  CNS  RECAPS  Projection 
Report  will  be  issued  on  R  +  2  along 
with  a  RECAPS  CNS  Compared  Trade 
Summary. 

(b)  Balance  Orders — Reconfirmed 
fails  in  Balance  Order  Securities  will  be 
netted  and  allotted,  and  Balance  Orders 
will  be  issued,  on  R  +  2  for  settlement 
on  a  day  specified  by  the  Corporation.  A 
RECAPS  Non-CNS  Compared  Trade 
Summary  also  will  be  issued  on  R  +  2. 

(c)  Trade-for-Trade — For  reconfirmed 
fails  in  securities  not  included  in  the 
CNS  or  Balance  Order  Systems,  the 
Corporation  will  issue  RECAPS  Receive 
and  Deliver  instructions  on  R  +  2  for 
settlement  on  a  day  specified  by  the 
Corporation.  All  trade-for-trade 
RECAPS  transactions  also  will  appear 


on  the  Non-CNS  Compared  Trade 
Summary. 

In  the  event  that  the  current  market 
for  a  security  price  is  not  available,  the 
trade  will  settle  on  a  trade-for-trade 
basis  as  a  "Special  Trade,"  with  the 
value  on  the  RECAPS  Receive  and 
Deliver  Instructions  being  the  amount  at 
which  the  trade  previously  was 
compared.  For  reconfirmed  fails  in  debt 
securities,  the  current  market  price  will 
include  accrued  interest  from  the 
previous  interest  payment  date  to  the 
new  settlement  date.  If  a  fail  was  open 
over  an  interest  payment  date,  the  two 
parties  to  the  trade  will  be  required  to 
settle  that  interest  payment  outside 
RECAPS,  although  the  parties  could  use 
the  Corporation's  Divided  Settlement 
Service. 

The  RECAPS  CNS  Compared  Trade 
Summary  and  the  RECAPS  Non-CNS 
Compared  Trade  Summary  also  will 
include  the  aggregate  value  of  the 
original  fails,  the  aggregate  value  of  the 
Repriced  RECAPS  positions  (i.e.,  the 
current  market  price  of  the  reconfirmed 
trades)  and  the  difference  between  the 
two,  or  the  net  cash  adjustment.  The  net 
cash  adjustment  will  settle  the  day  the 
underlying  RECAPS  contract  settles  and 
will  be  included  as  part  of  the  Member's 
daily  money  settlement  with  NSCC. 
RECAPS,  however,  will  not  be  a 
guaranteed  service  of  NSCC,  so  that  if 
NSCC  fails  to  receive  payment  from  a 
Member.  NSCC.  in  its  discretion,  may 
reverse  in  whole  or  part  any  credit 
previously  given  to  any  Member  who  is 
the  contra  side  to  a  trade  reconfirmed 
and  repriced  through  RECAPS. 

For  the  purposes  of  the  Corporation's 
Buy-In  Rules  and  Procedures,  the 
Settlement  Date  for  transactions 
reconfirmed  through  RECAPS,  except 
for  transactions  in  Municipal  Securities, 
shall  be  considered  to  be  the  Settlement 
Date  for  the  reconfirmed  transaction. 
For  Municipal  Securities,  the  Settlement 
Date  shall  continue  to  be  the  original 
date  of  the  fail  unless  provided 
otherwise  by  the  rules  of  the  Municipal 
Securities  Rulemaking  Board,  and  the 
buy-in  rules  of  the  Municipal  Securities 
Rulemaking  Board  shall  apply.  .< 

3.  Amend  NSCCs  Fee  Structure  aa 
follows: 

1.  TRADE  COMPARISON  AND 
RECORDING  SERVICES  FEES— 
represents  fees  to  enter  and  correct 
original  trade  data. 
*        •        •        •        * 

►D.  RECAPS 

1.  Submission  for  Pricing — $.25  per 
submission. 


2.  Sides  submitted  for  Re- 
comparison — $.50  per  side. '4 

[FR  Doc.  87-26617  Filed  11-17-87;  8:45  am) 

BILUNG  CODE  N10-01-M 


[Release  No.  34-25105;  File  No.  SR-PSE- 
87-14) 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change 

The  Pacific  Stock  Exchange. 
Incorporated  ("PSE")  submitted  on  April 
28, 1987,  copies  of  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l)  and  Rule 
19b-4  thereunder.  The  proposed  rule 
change  would  amend  section  8(b)  of  PSE 
Rule  XII  ("Rule")  to  provide  that  for 
member  to  member  controversies 
involving  claims  of  $5,000  or  less  the 
panel  of  arbitrators  hearing  the  claim 
will  consist  of  one  member,  rather  than 
three. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
24801.  August  14. 1987)  and  by 
publication  in  the  Federal  Register  (52 
FR  32233).*  No  comments  were  received 
with  respect  to  the  proposed  rule 
change. 

Under  section  8(b),  the  dollar  amount 
involved  in  the  member  controversy 
determines  the  number  of  arbitrators 
that  will  hear  a  claim.  Presently,  all 
member  controversies  involving  $500  or 
more  require  a  three  person  arbitration 
panel  to  resolve  the  controversy.  The 
Exchange  proposes  to  increase  the 
threshold  dollar  amount,  required  before 
the  claim  will  be  heard  by  a  panel  of 
three  arbitrators,  from  $500  to  $5,000. 
The  net  result  of  this  change  will  be  that 
an  increased  number  of  member 
controversies  will  be  heard  by  one 
arbitrator  rather  than  by  three 
arbitrators. 

The  Exchange  indicates  in  its  filing 
that  adoption  of  the  amendment  will 
reduce  its  costs  in  providing  a  forum  for 
arbitrations  by  reducing  the  number  of 
honoraria  paid,  as  well  as  facilitate 
arbitration  hearings  scheduling. 

The  Commission  believes  that  it  is 
reasonable  to  increase  the  threshold 


■  In  that  release  the  Commission  also  approved 
on  an  accelerated  basis,  changes  to  various  sections 
of  PSE  arbitration  rules  to  bring  them  into 
conformity  with  the  Uniform  Code  of  Arbitration 
("UCA").  See.  Securities  Exchange  Act  Release  No. 
24801.  52  FR  32233.  The  Commission  decided  not  to 
approve  the  change  to  section  8(b)  until  it  had  been 
published  for  comment. 
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amount  for  member  to  member 
controversy  to  be  heard  by  a  three 
person  arbitration  panel.  In  this  regard, 
we  note  that  the  proposed  role  change 
should,  as  the  PSE  estimates,  reduce  the 
costs  it  incurs  in  providing  arbitration 
facilities  for  members  seeking  to  resolve 
disputes  with  other  members,  since  such 
disputes,  if  less  than  $5,000.  will  be 
heard  by  a  singie  arbitrator  rather  than 
by  three  arbitrators.  In  addition, 
although  the  proposed  amendment  to 
section  8(b)  will  reduce  the  number  of 
arbitration  panel  members  from  three  to 
one  for  disputes  involving  a  dollar  claim 
less  than  $5,000,  the  Commission 
nevertheless  believes  that  PSE  members 
submitting  such  claims  to  arbitration 
will  receive  fair  hearings.  Finally,  in 
providing  a  forum  for  members  to 
resolve  disputes  with  other  members, 
the  proposed  rale  change  should 
facilitate  transactions  in  securities, 
promote  just  and  equitable  principles  of 
trade  and  protect  investors  in 
accordance  with  section  6(b)(5)  of  the 
Act  The  Commission  therefore  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange. 

It  is  therefore  ofdered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
above  mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  ReguUtion.  pnrwiant  to  delegated 

authority. 

Dated:  November  9, 1987. 
lonathan  G.  Katx, 
Secretary. 
[FR  Doc.  87-26622  Filed  11-17-87;  8:45  am] 

BILUNG  CODE  a01IM>1-« 


[Pel.  Na  IC-16122;  •12-6660] 
Alger  Fund;  Application 

November  12, 1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC'J 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  The  Alger  Fund 
("Applicant"). 

Relevant  1940  Act  Section:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  section  22(d). 

Summary  of  Application:  Applicant 
seeks  an  order  amending  its  prior  order 
(Investment  Company  Act  Release  No. 
15288.  September  5, 1986)  ("Prior 
Order")  permitting  a  contingent  deferred 
sales  load  ( "CDSL")  so  as  to  permit  an 
additional  waiver  of  the  CDSL. 


Filing  Date:  The  application  was  filed 
on  September  29. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  7. 1987.  Request  a  hearing  in 
v.riting,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
AODHESSes:  Secretary.  SEC,  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicant.  75  Maiden  Lane.  New  York. 
New  York  10038. 

FOR  FURTHER  INFORMATION  CONTACT. 
Paul  J.  Heaney,  Financial  Analyst  (202) 
272-2847  or  Brion  R.  Thompson,  Special 
Counsel  (202)  272-3016  (Division  of 
Investment  Management). 

SUPRLEaiENTARY  INRMVMATION: 

Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  bam  either  the  SEC's 
Public  Reference  &-anch  in  person  or  the 
SEC's  commercial  copier  who  may  be 
contacted  at  (800)  231-3262  (in  Maryland 
(301)  258-4300). 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified,  management  investment 
company  that  was  organized  as  a 
business  trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts  on 
March  20, 1986.  Applicant's  registration 
was  declared  effective  by  the  SEC  on 
November  7. 1986.  Applicant  is  a  series 
company  that  is  currently  composed  of 
six  series  (collectively,  the  "Portfolios"). 
Shares  of  all  of  the  Portfolios  are 
distributed  by  Fred  Alger  &  Company. 
Incorporated  ("Alger  Ina")  and  Fred 
Alger  Management,  Inc.  ("Alger 
Management")  which  is  a  wholly  owned 
subsidiary  of  Alger  Inc.  which  in  turn  is 
a  wholly  owned  subsidiary  of  Alger 
Associates,  Inc.  ("Associates"). 

2.  The  Prior  Order  exempted 
Applicant  from  the  provisions  of 
sections  2(a)(32).  2(a)(35).  22(c)  and  22(d) 
of  the  1940  Act  and  Rule  22c-l  under  the 
1940  Act  to  the  extent  necessary  to 
permit  Applicant  to  assess  (waive  and 
vary)  a  CDSL  on  redemptions  of  shares 
of  certain  of  the  Portfolios  under  certain 
conditions  as  described  in  that 
application  (File  No.  812-6378).  The 
exemption  included  Applicant's  initial 


and  future  series  of  shares,  and  any 
other  registered  investment  company 
organized  in  the  future  that  employees  a 
subsidiary  of  Associates  as  investment 
adviser  or  principal  underwriter. 

3.  Applicant  desires  to  expand  the 
circumstances  under  which  it  will  waive 
the  COSL  Apphcant  proposes  to  waive 
the  CDSL  on  redemptions  by 
participants  in  qualified  defined 
contribution  plans  where  the 
participants  are  redeeming  all  or  a 
portion  of  their  shares  that  are  invested 
in  the  Portfolios  through  defined 
contribution  plans  with  respect  to  whicii 
a  direct  or  indirect  subsidiary  of 
Associates  provides  certain  non- 
fiduciary  services  to  assist  plan 
sponsors  in  the  operation  of  the  plans. 
Defined  contribution  plans,  which 
include  profit  sharing,  stock  bonus,  and 
money  purchase  pension  plans,  are 
plans  under  which  the  amount  of  the 
contributions  made  on  behalf  of 
participants  is  defined  in  some  manner 
and  are  subject  to  section  401(a)  of  the 
Internal  Revenue  Code  of  1986,  which 
contains  a  list  of  requirements  generally 
aimed  at  prohibiting  discrimination  in 
favor  of  hi^y  compensated  employees. 
Applicant  requests  that  any  exemption 
cover  not  only  the  Portfolios,  but  also 
any  additional  series  or  classes  of 
shares  Applicant  offers  the  shares  of  the 
Portfolios. 

Applicant's  Legal  Analysis 

1.  Applicant  believes  that  the 
purchase  of  shares  of  a  Portfolio  through 
a  defined  contribution  plan  involves 
little  or  no  selling  effort  where  (i)  the 
plan  is  maintained  for  the  benefit  of 
numerous  employees  by  an  employer/ 
sponsor  and  (ii)  Applicant,  by  reason  of 
a  servicing  relationship  with  the  plan  or 
its  sponsor,  can  achieve  economies  of 
scale  by  communicating  with  plan 
participants  in  mass  communications.  In 
light  of  the  lack  of  selling  effort 
involved.  Applicant  beheves  it  is 
appropriate  to  waive  the  CDSL  on  a 
redemption  of  Portfolio  shares  held  in 
such  a  defined  contribution  plan. 

2.  Applicant  submits  that  the 
proposed  waiver  i»  consistent  with  the 
policies  underlying  section  22(d)  of  the 
1940  Act.  Further,  Applicant  submits 
that  the  proposed  waiver  will  not  result 
in  the  occurrence  of  any  of  the  abuses  to 
which  section  22(d)  is  directed  and  will 
not  harm  Applicant  or  its  shareholders 
or  unfairly  discriminate  among 
shareholders  or  purchasers. 

Applicant's  Conditions 

If  the  requested  order  is  granted. 
Applicant  expressly  consents  to  be 
subject  to  the  following  conditions: 
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1.  Applicant  will  comply  with  the 
provisions  of  Rule  22d-l  under  the  1940 
Act. 

2.  Applicant  will  comply  with  the 
provisions  of  Rule  lla-3  under  the  1940 
Act,  if  and  when  such  rule  is  adopted,  to 
the  extent  that  the  provisions  of  such 
rule  are  applicable  to  the  arrangements 
Applicant  has  proposed. 

3.  Appliant  will  comply  with  Rule 
I2l>-1  under  the  1940  Act  in  its  present 
form  and  as  it  may  be  revised  in  the 
future. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
)oaathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-26614  Filed  11-17-87:  8:45  am] 

BIUJNG  COOC  M10-01-M 

(ReL  No.  IC-16121;  812-6842] 

Ctiul>b  Investment  Funds,  Inc.,  et  aU 
Application 

November  12, 1987. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Approval  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act'l. 

Applicants:  Chubb  Investment  Funds, 
Inc.  ("Fund")  and  Chubb  Securities 
Corporation  ("Distributor"). 

Relevant  1940  Act  Section:  Approval 
requested  under  section  11(a). 

Summary  of  Application:  Applicants 
seek  an  approval  to  permit  proposed 
exchanges  of  shares  between  the  Fund's 
five  separate  investment  portfolios, 
subject  to  a  $5.00  service  charge  on  each 
exchange.  Applicants  also  request  that 
such  approval  be  made  applicable  to 
any  future  investment  portfolios  of  the 
Fund  which  are  operated  in  a  manner 
substantially  similar  to  the  existing 
investment  portfolios  and  for  which  the 
Distributor  acts  as  principal  underwriter 
("Future  Funds"). 

Filing  Date:  The  application  was  filed 
on  August  21, 1987,  and  amended  on 
November  6,  and  November  10, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  4, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issue  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 


lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary.  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Michael  O'Reilly,  Chubb 
Investment  Funds,  Inc.,  One  Granite 
Place,  Concord,  New  Hampshire,  03301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  R.  Siclari,  Staff  Attorney  (202) 
272-2190  or  Brion  R.  Thompson,  Special 
Counsel  (202)  272-3016  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258^300). 

Applicants*  Representations 

1.  The  Fund,  a  Maryland  corporation, 
is  registered  under  the  1940  Act  as  an 
open-end,  diversified  management 
investment  company.  The  Fund  is 
currently  composed  of  five  separate 
investment  portfolios:  the  Chubb  Money 
Market  Fund,  the  Chubb  Government 
Securities  Fund,  the  Chubb  Total  Return 
Fund,  the  Chubb  Tax-Exempt  Fund  and 
the  Chubb  Growth  Fund  (individually 
referred  to  as  the  "Fund"  or  collectively 
as  the  "Funds").  Each  Fund  is  a  distinct 
portfolio  of  investments  having  its  own 
investment  objectives  and  policies.  A 
separate  class  of  capital  stock  is  issued 
for  each  of  these  Funds. 

2.  The  Distributor  will  serve  as  the 
principal  underwriter  for  each  of  the 
Funds  and  proposes  to  maintain  a 
continuous  public  offering  of  Fund 
shares.  Shares  of  the  Chubb 
Government  Securities  Fund,  the  Chubb 
Total  Return  Fund,  the  Chubb  Tax- 
Exempt  Fund,  and  the  Chubb  Growth 
Fund  will  be  offered  at  their  respective 
net  asset  value  plus  a  maximum  sales 
charge  of  5.0  percent  of  the  offering 
price.  Shares  of  the  Chubb  Money 
Market  Fund  will  be  sold  at  a  constant 
net  asset  value  of  $1.00  per  share 
without  the  deduction  of  a  sales  charge. 
In  the  case  of  each  of  the  Funds  offered 
with  a  sales  charge,  the  maximum  sales 
charge  is  subject  to  reduction  based  on, 
for  example,  the  amount  being  invested 
as  well  as  certain  other  factors  such  as 
rights  of  accumulation  and  letters  of 
intent.  It  is  anticipated  that  the 
Distributor  may  act  as  the  principal 
underwriter  for  Future  Funds,  the  shares 
of  which  may  be  sold  at  varying  sales 
charges  or  on  a  no-load  basis. 
Applicants  request  that  the  approval 
requested  herein  under  section  11(a)  of 
the  1940  Act  apply  to  exchanges  of 


shares  of  any  of  the  existing  Funds  and 
of  any  Future  Funds. 

3.  "The  Funds  propose  to  pay  directly 
for  a  portion  of  their  distribution 
expenses  pursuant  to  a  pl^  of 
distribution  adopted  with  respect  to 
each  Fund  under  Rule  12b-l  under  the 
1940  Act.  Under  the  distribution  plan, 
each  Fund  will  pay  the  lesser  of  (a) 
actual  distribution  expenses  incurred 
under  such  plan  as  determined  by  its 
board  of  directors,  or  (b)  .50%  per  annum 
of  the  net  asset  value  of  the  respective 
Fund  or.  with  respect  to  the  Chubb 
Money  Market  Fund.  .25%  per  annum  of 
the  net  asset  value  of  that  Fund. 

4.  It  is  proposed  that  shareholders  of 
any  of  the  Funds  be  permitted  to 
exchange  all  or  a  portion  of  their  shares 
(including  shares  acquired  through 
reinvestment  of  dividends  or  capital 
gains  distributions)  for  shares  of  any 
other  Funds  as  follows.  Shares  of  any 
Fund  may  be  exchanged  for  shares  of 
any  other  Fund  with  an  equivalent, 
lower  or  no  sales  charge  on  the  basis  of 
the  relative  net  asset  value  of  the 
respective  Fund  shares  at  the  time  of  the 
exchange.  Shares  of  any  Fund  may  be 
exchanged  for  shares  of  any  other  Fund 
with  a  higher  sales  charge  on  the  basis 
of  relative  net  asset  value  of  the 
respective  Fund  shares  at  the  time  of  the 
exchange,  plus  the  payment  of  a  "sales 
load  differential,"  which  is  equal  to  the 
excess,  if  any,  of  the  sales  load  that  an 
investor  would  ordinarily  have  to  pay 
when  purchasing  the  security  being 
acquired  ("acquired  security")  over  the 
sales  load  already  paid  on  the  security 
being  exchanged  ("exchanged 
security").  In  calculating  any  sales  load 
charge  with  respect  to  the  acquired 
security,  the  sales  charge  previously 
paid  with  respect  to  the  exchanged 
security  will  be  aggregated  with  the 
sales  charge  paid  on  any  securities 
previously  exchanged  for  that 
exchanged  security.  In  addition,  where 
the  exchanged  security  of  any  Fund  was 
acquired  through  reinvestment  of 
dividends  or  capital  gains  distributions, 
in  calculating  the  sales  load  differential 
with  respect  to  the  acquired  security,  the 
exchanged  security  is  deemed  to  have 
been  sold  with  a  sales  load  equal  to  that 
previously  paid  on  the  security  on  which 
the  dividend  was  paid  or  distribuUon 
was  made.  If  a  shareholder  is 
exchanging  less  than  all  shares  held  of  a 
particular  Fund,  in  calculating  the  sales 
load  differential,  the  shares  upon  which 
the  highest  load  was  paid  will  be 
considered  exchanged  first. 

5.  Applicants  propose  to  institute  a 
reinvestment  privilege  (the 
"Reinvestment  Privilege")  to  permit  a 
shareholder  who  has  held  shares  of  any 


of  the  Funds  for  at  least  six  (6)  months 
and  who  has  redeemed  shares  or  has 
had  shares  repurchased  to  reinvest  in 
any  of  the  Funds  at  their  current  net 
asset  value,  plus  the  payment  of  any 
sales  load  differential.  The 
Reinvestment  Privilege  must  be 
exercised  within  thirty  (30)  days  of  the 
redemption  or  repurchase  proceeds. 
Rights  of  accumulation  and  other 
arrangements  described  in  each  Fund 
Prospectus  and  Statement  of  Additional 
Information  allowing  for  reduced  sales 
charges  will  be  applied  to  determine  the 
sales  charge  applicable  to  shares  of  a 
Fund  being  acquired  by  an  exchange. 
The  sales  of  Fund  shares  at  prices  that 
reflect  scheduled  variations  in,  or 
elimination  of,  the  sales  load  will  be 
done  in  compliance  with  Rule  22d-l 
under  the  1940  Act. 

6.  As  disclosed  in  each  Fund 
Prospectus,  a  service  charge  of  $5.00 
payable  to  Hampshire  Funding,  Inc.,  the 
Fund  transfer  agent,  will  be  uniformly 
applied  on  each  exchange  of  shares 
between  the  Funds  and  on  the  exercise 
of  the  Reinvestment  Privilege. 

Applicants'  Legal  Conclusions 

1.  Applicants  submit  that  the 
proposed  exchange  offers  and 
Reinvestment  Privileges  are  fair  and 
equitable  to  all  shareholders  of  all  the 
Funds  while  at  the  same  time  giving 
such  shareholders  flexibility  in  their 
financial  planning,  and  the  proposed 
exchange  offers  and  Reinvestment 
Privilege  fall  within  the  relevant 
conditions  specified  in  proposed  Rule 
lla-3  under  the  1940  Act. 

2.  Applicants  also  submit  that  there  is 
not  sufficient  financial  incentive  for  a 
sales  representative  to  initiate  such 
exchanges  for  his  or  her  own  benefit. 
This  results  from  the  fact  that  when  a 
shareholder  is  charged  a  sales  load 
differential,  the  commission  to  the  sales 
representative  is  less  than  it  would  have 
been  on  a  direct  purchase  of  the  shares 
being  acquired.  Applicants  represent 
that  the  Distributor  has  established 
sufficient  internal  monitoring  and 
review  procedures  to  ensure  that  such 
exchanges  are  made  at  the  request  of 
the  shareholder  and  not  for  the  sales 
representative's  personal  gain. 

3.  In  addition,  Applicants  submit  that 
the  $5.00  service  fee  is  fair  since  it  will 
be  uniformly  applied  to  all  shareholders 
of  all  the  Funds  and  is  designed  to 
defray  the  expense  of  facilitating  the 
exchanges. 

Applicants'  Conditions 

If  the  request  order  is  granted. 
Applicants  agree  to  the  following 
condition: 


1.  Applicants  will  comply  with  the 
provisions  of  proposed  Rule  lla-3  (or 
any  similar  rule)  under  the  1940  Act  if 
and  when  it  is  adopted  by  the  SEC. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
lonathan  G.  Katz. 
Secretary. 
[FR  Doc.  87-26615  Filed  11-17-87:  8:45  am) 

BILLING  CODE  M10-01-M 


[File  No.  22-17683] 

Application  and  Opportunity  for 
Hearing:  Citicorp 

November  10, 1987. 

Notice  is  hereby  given  that  Citicorp 
(the  "Applicant")  has  filed  an 
application  under  clause  (ii)  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  that  the 
trusteeship  of  United  States  Trust 
Company  of  New  York  (the  "Trust  ' 

Company")  under  four  existing 
indentures  and  two  Pooling  and 
Servicing  Agreements,  each  dated  as  of 
August  1. 1987.  under  each  of  which 
certificates  evidencing  interests  in  a 
pool  of  mortgage  loans  have  been 
issued,  are  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Trust  Company  from  acting  as 
trustee  under  any  of  such  indentures  or 
the  Agreements.  Section  310(b)  of  the 
Act  provides  in  part  that  if  a  trustee 
under  an  indenture  qualified  under  the 
Act  has  or  shall  acquire  any  conflicting 
interest,  it  shall  within  ninety  days  after 
ascertaining  that  it  has  such  a 
conflicting  interest,  either  eliminate  the 
conflicting  interest  or  resign  as  trustee. 
Subsection  (1)  of  section  310(b) 
provides,  with  certain  exceptions,  that  a 
trustee  under  a  qualified  indenture  shall 
be  deemed  to  have  a  conflicting  interest 
if  such  trustee  is  trustee  under  another 
indenture  under  which  securities  of  the 
same  obligor  upon  the  indenture 
securities  are  outstanding. 
The  Applicant  alleges  that: 
(1)  The  Trust  Company  currently  is 
acting  as  trustee  under  four  indentures 
under  which  Applicant  is  the  obligor. 
The  indenture  dated  February  15, 1972, 
involved  the  issuance  of  floating  rate 
notes  due  1989;  the  indenture  dated 
March  15, 1977,  involved  the  issuance  of 
various  series  of  unsecured  and 
unsubordinated  notes;  the  indenture 
dated  August  25, 1977,  involved  the 
issuance  of  rising-rate  notes,  Series  A; 
and  the  indenture  dated  April  21, 1980. 
involved  the  issuance  of  various  series 
of  unsecured  and  unsubordinated  Notes. 


Said  indentures  were  filed  as, 
respectively.  Exhibits  4(a),  2(b),  2(b). 
and  2(a)  to  Applicant's  respective 
Registration  Statement  Nos.  2-42915.  2- 
58355.  2-59396  and  2-64862  filed  under 
the  Securities  Act  of  1933  (the  "1933 
Act"),  and  have  been  qualified  under  the 
Act.  The  four  indentures  are  hereinafter 
called  the  "Indentures"  and  the 
securities  issued  pursuant  to  the 
Indentures  are  hereinafter  called  the 
"Notes." 

(2)  The  Applicant  is  not  in  default  in 
any  respect  under  the  Indentures  or 
under  any  other  existing  indenture. 

(3)  On  August  17, 1987,  the  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of  August 
1, 1987  (the  "1987-14  Agreement"),  with 
Citicorp  Mortgage  Securities,  Inc. 
("CSMI"),  Packager  and  Servicer,  under 
which  there  were  issued  on  August  17. 
1987.  Mortgage  Pass-Through 
CitiCertificates,  Series  1987-14  9.50% 
Pass-Through  Rate  (the  "Series  1987-14 
Certificates "),  which  evidence  fractional 
undivided  interests  in  a  pool  of 
conventional  one-to-four-family 
mortgage  loans  (the  "1987-14  Mortgage 
Pool")  originated  by  Citibank,  N.A.  and 
having  adjusted  principal  balances 
aggregating  $77,673,143.37  at  the  close  of 
business  on  August  1, 1987,  which 
mortgage  loans  were  assigned  to  the 
Trust  Company  as  Trustee 
simultaneously  with  the  issuance  of  the 
Series  1987-14  Certificates.  On  August 
17, 1987,  Applicant,  the  parent  of  CMSI. 
entered  into  a  guaranty  of  even  date  (the 
"1987-14  Guaranty")  pursuant  to  which 
Applicant  agreed,  for  the  benefit  of  the 
holders  of  the  Series  1987-14 
Certificates,  to  be  liable  for  5.25%  of  the 
initial  aggregate  principal  balance  of  the 
1987-14  Mortgage  Pool  and  for  lesser 
amounts  in  later  years  pursuant  to  the 
provisions  of  the  1987-14  Guaranty.  The 
1987-14  Guaranty  states  that 
Applicant's  obligations  thereunder  rank 
pari  passu  with  all  unsecured  and 
unsubordinated  indebtedness  of 
Applicant,  and  accordingly,  if  enforced 
against  Applicant,  the  1987-14  Guaranty 
would  rank  on  a  parity  with  the 
obligations  evidenced  by  the  Notes.  The 
Series  1987-14  Certificates  were 
registered  under  the  1933  Act 
(registration  statement  on  Forms  S-11 
and  S-3,  File  No.  33-12788)  as  part  of  a 
delayed  or  continuous  offering  of 
$2,000,000,000  aggregate  amount  of 
Mortgage  Pass-Through  CitiCertificates 
pursuant  to  Rule  415  under  the  1933  Act. 
The  Series  1987-14  Certificates  were 
offered  by  a  Prospectus  Supplement 
dated  July  27, 1987.  supplemental  to  a 
Prospectus  dated  June  10, 1987.  The 
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1987-14  Agreement  has  not  been 
qualified  under  the  Act. 

(4)  On  August  17, 1987  the  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of  August 
1. 1987  (the  "1987-13A  Agreement")  with 
Citibank  N.A.,  Packager  and  Servicer, 
and  CMSl,  under  which  there  were 
issued  on  August  27, 1987  Mortgage 
Pass-Through  CitiCertificates.  Series 
1987-13A 10%  Pass-Through  Rate  (the 
"Series  1987-13A  Certificates"),  which 
evidence  fractional  undivided  interests 
in  a  pool  of  conventional  one-to-four- 
family  mortgage  loans  (the  "1987-13A 
Mortgage  Pool")  originated  by  Citibank. 
N.A..  and  having  adjusted  principal 
balances  aggregating  $250,048,222.70  at 
the  close  of  business  on  August  1, 1987 
which  mortgage  loans  were  assigned  to 
the  Trust  Company  as  Trustee 
simultaneously  with  the  issuance  of  the 
Series  1987-13A  Certificates.  On  August 
27, 1987,  Applicant,  entered  into  a 
guaranty  of  even  date  (the  "1987-13A 
Guaranty")  pursuant  to  which  Applicant 
agreed,  for  the  benefit  of  the  holders  of 
the  Series  1987-11  Certificates,  to  be 
liable  for  6.75%  of  the  initial  aggregate 
principal  balance  of  the  1987-13A 
Mortgage  Pool  and  for  lesser  amounts  in 
later  years  pursuant  to  the  provisions  of 
the  1987-13A  Guaranty.  The  1987-13A 
Guaranty  states  that  Applicant's 
obligations  thereunder  rank  por/ possu 
with  all  unsecured  and  unsubordinated 
indebtedness  of  Applicant,  and 
accordingly,  if  enforced  against 
Applicant,  the  1987-13A  Guaranty 
would  rank  on  a  parity  with  the 
obligations  evidenced  by  the  Notes 

The  Series  1987-13A  Certificates  were 
registered  under  the  1933  Act 
(Registration  Statement  on  Forms  S-11 
and  S-3.  File  No.  33-12788)  as  part  of  a 
delayed  or  continuous  offering  of 
$2,000,000,000  aggregate  amount  of 
Mortgage  Pass-Through  CitiCertificates 
pursuant  to  Rule  415  under  the  1933  Act. 
The  1987-13A  Agreement  has  not  been 
qualified  under  the  Act. 

The  1987-14  Agreement  and  the  1987- 
13 A  Agreement  are  hereinafter  called 
the  1987  Agreements  and  the  1987-14 
Guaranty  and  the  1987-13A  Guaranty 
are  hereinafter  called  the  1987 
Guarantees. 

(5)  The  obligations  of  Applicant  under 
the  Indentures  and  the  1987  Guarantees 
are  wholly  unsecured,  are 
unsubordinated  and  rank  pari  passu. 
Any  differences  that  exist  between  the 
provisions  of  the  Indentures  and  the 
1987  Guarantees  are  unlikely  to  cause 
any  conflict  of  interest  in  the 
trusteeships  of  the  Trust  Company  under 
the  Indentures  and  1987  Agreements. 

(6)  The  Applicant  has  waived  notice 
of  hearing,  hearing,  and  any  and  all 


rights  to  specify  procedures  under  Rule 
8(b)  of  the  Commission's  Rules  of 
Practice  in  connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matter  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application, 
File  No.  22-17683,  which  is  a  public 
document  on  file  in  the  office  of 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC. 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
December  2. 1987.  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  law  or 
fact  raised  by  said  application  that  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon. 

Any  such  request  should  be 
addressed:  Secretary.  Securities  and 
Exchange  Commission,  Washington.  DC 
20549. 

At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  87-26542  Filed  11-17-87;  8:45  am) 
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[Rel.  No.  IC-16123;  812-6830] 

Royal  Trust  Corporation  of  Canada; 
Application 

November  12, 1987. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

Applicant:  Royal  Trust  Corporation  of 
Canada. 

Relevant  1940  Act  Sections: 
Exemption  requested  pursuant  to 
section  6(c)  from  all  provisions  of  the 
1940  Act. 

Summary  of  Application:  Royal  Trust 
Corporation  of  Canada  ("Applicant") 
seeks  an  order  exempting  it  from  all 
provisions  of  the  1940  Act  to  enable  it  to 
issue  and  sell  its  debt  securities  in  the 
United  States  without  registering  as  an 
investment  company  under  the  1940  Act. 

Filing  Date:  The  application  was  filed 
on  August  12. 1987  and  amended  on 
October  28. 1987. 


Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
December  7. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

addresses:  Secretary.  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Royal  Trust  Corporation  of  Canada,  c/o 
Hamilton  Potter,  Jr..  Esq..  Sullivan  & 
Cromwell.  125  Broad  Street.  New  York. 
NY  10004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cecilia  C.  Kalish.  Staff  Attorney  (202) 
272-3037.  or  Curtis  R.  Milliard.  Special 
Counsel  (202)  272-3030  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representations 

1.  Applicant  states  that  it  is  one  of  the 
largest  trust  companies  in  Canada  and  is 
the  principal  Canadian  operating 
subsidiary  of  Royal  Trustee  Limited 
("Royal  Trustco").  At  December  31. 
1986,  Applicant's  total  assets  amounted 
to  approximately  $6.69  billion,  total 
demand  and  term  deposits  and 
borrowings  amounted  to  approximately 
$6.37  billion  and  total  equity  capital 
amounted  to  approximately  $237  million. 
Applicant  presently  has  95  branch 
offices  throughout  Canada  (other  than  in 
the  Province  of  Quebec). 

2.  Applicant  provides  a  broad  range  of 
financial,  trust  and  investment  services. 
These  services  include  checking  and 
savings  accounts,  personal,  corporate 
and  mortgage  loans,  mutual  fund  and 
other  investment  products  including 
advice  and  administration,  estate 
administration,  corporate  and  pension 
trust  services,  private  and  merchant 
banking,  financial  trust  services  and 
international  asset  management. 
Applicant  also  provides  deposit-taking 
services  at  all  its  95  branches  and  is 
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authorized  to  accept  deposits  required 
by  legislation  to  be  treated  as  trust 
funds  with  the  related  assets  being 
segregated  from  Applicant's  own  capital 
and  assets.  Ftmds  obtained  from  these 
deposits  plus  other  liabilities  and  capital 
are  invested  in  a  variety  of  assets  which 
by  categories  at  December  31, 1986  were 
as  follows:  Cash  and  short  term  deposits 
4%,  marketable  securities  9%,  mortgage 
loans  72%.  and  other  loans  and 
investments  15%. 

3.  Applicant  lends  funds  to 
corporations  in  many  business  sectors 
including  transportation,  manufacturing, 
energy,  real  estate  development  and 
Canadian  federal  and  provincial 
governments  and  their  agencies.  At 
December  31. 1986.  investment  in  such 
loans  amounted  to  $0.7  billion. 
Applicant  also  had  $0.3  billion  in 
personal  instalhnent  loans,  credit  card 
advances  and  loans  to  individuals  other 
than  mortgages,  as  of  December  31. 
1986.  In  addition  to  its  investment  in 
mortgages  and  other  loans.  Applicant 
also  invests  in  securities,  including 
government  and  corporate  bonds  and 
preferred  and  common  shares  of 
Canadian  issuers.  The  market  value  of 
these  securities  at  December  31. 1986 
was  $611  million  (cost  $604  million). 
Applicant  also  offers  a  complete  range 
of  trust  services  to  individual  and 
corporate  clients. 

4.  Applicant  is  regulated  by  Canadian 
federal  and  provincial  authorities  under 
a  structure  which  Applicant  believes  is 
generally  comparable  in  scope  to  that 
applicable  to  United  States  banks.  The 
Trust  Companies  Act  (Canada)  provides 
a  comprehensive  regulatory  scheme 
governing  all  aspects  of  the  business  of 
licensed  trust  companies,  with  detailed 
regulations  as  to  the  types  of 
investments  and  loans  they  may  make, 
auditing  requirements,  the  maintenance 
of  reserves,  financial  disclosure 
statements,  capitalization  and  regular 
inspection  by  the  Superintendent,  an 
official  of  the  Department  of  Finance  of 
the  Government  of  Canada.  The  Trust 
Companies  Act  also  has  the  effect  of 
prescribing  a  maximum  ratio  of  deposits 
(savings  and  checking  accounts  and 
guaranteed  investment  certificates)  and 
other  borrowings  to  capital  and 
reserves,  which  for  Applicant  is 
presently  an  authorized  multiple  of  25 
times.  Some  provincial  legislation 
imposes  similar  requirements.  Federal 
and  certain  provincial  legislation 
imposes  liquidity  requirements,  specifies 
the  types  of  assets  in  which  funds  must 
generally  be  invested  and  limits  the 
amount  which  may  be  invested  in 
certain  categories  of  assets  such  as  real 


estate,  common  shares  and  securities  of 
a  single  issuer. 

5.  "The  Canada  Deposit  Insurance  Act 
provides  a  statutory  scheme  for  the 
insurance  of  qualifying  deposits  made 
and  payable  in  Canada  in  Canadian 
currency.  Applicant  is  a  member  of  the 
Canada  Deposit  Insurance  Corporation 
("CDIC").  Legislation  recently  passed  by 
the  Parliament  in  Canada  consolidates 
the  structure  of  the  supervisory 
authorities  and  creates  a  new  Office  of 
the  Superintendent  of  Financial 
Institutions.  It  also  prescribes  broader 
powers  of  the  CDIC  for  the  carrying  out 
of  the  examination  of  institutions  and 
detailed  rules  for  the  revoking  of  deposit 
insurance  coverage.  Other  legislation 
recently  passed  by  Parliament  broadens 
the  supervisory  powers  of  federal 
regulators  and  permits  financial 
institutions  to  own  securities  dealers. 

6.  Applicant  obtains  its  funds  in  a 
variety  of  ways,  including  acceptance  of 
deposits  and  borrowing.  Applicant 
believes  that  access  to  the  United  States 
capital  markets  would  provide  valuable 
additional  sources  of  funds,  and 
accordingly  seeks  the  ability  to  issue 
and  sell  in  the  United  States,  either 
publicly  or  privately,  medium-  and  long- 
term  debt  securities  and  commercial 
paper  in  the  form  of  Guaranteed 
Investment  Certificates  ("GIC's"). 

7.  Applicant  contemplates  the  sale  in 
the  United  States  of  prime  quality 
commercial  paper  notes  of  up  to  $250 
million  in  the  form  of  short-term  GIC's 
(the  "Notes")  in  bearer  form  and  in 
denominations  of  at  least  $100,000  in 
reliance  upon  the  Order  sought  hereby. 
Such  Notes,  which  would  be  treated  as 
deposit  liabilities  for  regulatory 
purposes  under  the  Trust  Companies 
Act.  would  rank  pari  passu  among 
themselves  and  with  other  deposit 
liabilities  of  Applicant  and  would  rank 
senior  to  other  liabilities  and  capital  of 
Applicant.  The  Notes  would  be  issued 
and  sold  through  one  or  more  United 
States  commercial  paper  dealers  which 
would  reoffer  the  Notes  as  principals  to 
institutional  investors  and  other  entities 
and  individuals  who  normally  purchase 
commercial  paper  notes  in  the  United 
States,  without  advertisement  or  offer 
for  sale  to  the  general  public.  Applicant 
undertakes  to  require  that  each  dealer 
provide  each  offeree,  prior  to  sale  or 
issuance  of  the  Notes,  with  a 
memorandum  at  least  as  comprehensive 
as  those  customarily  prepared  in 
cormection  with  offers  and  sales  in  the 
United  States  of  prime  grade 
commercial  paper  of  foreign  issuers. 
This  memorandum  would  be  updated 
periodically  to  reflect  material  changes 
in  Applicant's  financial  status. 


Applicant  may  appoint  a  bank  or  other 
financial  institution  in  the  United  States 
as  its  authorized  agent  to  issue  its  Notes 
from  time  to  time. 

8.  The  terms  of  the  Notes,  including 
their  negotiability,  maturity  and 
minimum  denomination,  the  amount 
outstanding  at  any  given  time  and  the 
manner  of  offering  them  to  investors 
would  be  such  as  to  qualify  them  for  the 
exemption  from  registration  provided  by 
section  3(a)(3)  of  the  1933  Act.  The 
Notes  would  be  prime  quality, 
negotiable  commercial  paper  of  a  type 
eligible  for  discount  by  Federal  Reserve 
Banks  and  would  arise  out  of.  or  the 
proceeds  of  which  would  be  used  for. 
current  transactions.  Applicant  would 
agree  with  its  commercial  paper  dealer 
that  the  Notes  would  contain  no 
provision  for  payment  on  demand, 
extension,  renewal  or  automatic  rollover 
at  the  option  of  either  Royal  Trust  or  the 
holder.  Applicant  further  states  that  it 
would  not  issue  or  sell  the  Notes 
without  obtaining  an  opinion  of  its 
United  States  counsel  that  the  notes 
would  be  entitled  to  the  exemption  from 
registration  provided  by  section  3(a)(3). 
Applicant  does  not  request  Commission 
review  or  approval  of  such  opinion  letter 
and  the  Commission  expresses  no 
opinion  as  to  the  availability  of  such 
exemption.  Applicant  may  appoint  a 
bank  or  other  financial  institution  in  the 
United  States  as  its  authorized  agent  to 
issue  its  notes  from  time  to  time. 

9.  Applicant  further  contemplates  a 
private  placement  in  the  United  States 
of  medium-term  notes  of  up  to  $250 
million  in  the  form  of  GIC's  (the 
"Medium-Term  Notes")  in 
denominations  of  at  least  $250,000.  Such 
Medium-Term  Notes,  which  would  be 
treated  as  Deposit  liabilities  for 
regulatory  purposes  under  the  Trust 
Companies  Act.  would  rank  pari  passu 
among  themselves  and  with  other 
deposit  liabilities  of  Applicant  and 
would  rank  senior  to  other  liabilities 
and  capital  of  Applicant. 

10.  Applicant  undertakes  that  any 
placement  of  any  Medium-Term  Notes 
in  the  United  States  under 
circumstances  not  requiring  registration 
under  the  1933  Act  would  meet  the 
prevailing  standards  for  an  exemption 
from  registration  under  the  1933  Act. 
Applicant  further  undertakes  that  it 
would  not  effect  such  placement  without 
obtaining  an  opinion  of  United  States 
Counsel  that  such  placement  would  be 
exempt  from  the  registration 
requirements  of  the  1933  Act.  Applicant 
does  not  request  Commission  review  or 
approval  of  such  opinion  letter  and  the 
Commission  expresses  no  opinion  as  to 
the  availability  of  such  exemption.  In 
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connection  with  such  offering.  Applicant 
undertakes  to  deliver  a  placement 
memorandum  which  would  contain 
disclosure  at  least  as  comprehensive  as 
that  customarily  made  by  foreign  issuers 
making  such  placement  in  the  United 
States. 

11.  Applicant  also  seeks  the  ability, 
from  time  to  time,  to  publicly  offer  other 
debt  securities  in  the  United  States.  Any 
such  offering  would  be  registered  under 
the  Securities  Act  of  1933  (the  "1933 
Act").  In  connection  with  any  such 
offering.  Applicant  would  file  with  the 
Securities  and  Exchange  Commissioa  a 
registration  statement  with  respect  to 
the  offered  securities,  and  would  comply 
with  the  prospectus  disclosure  and 
delivery  requirements  of  the  1933  Act. 
Disclosure  contained  in  the  prospectus 
would  be  at  least  as  comprehensive  as 
that  customarily  made  in  connection 
with  registered  public  o^erings  of  debt 
securities  in  the  United  States. 

12.  Applicant  undertakes  that  any 
prospectus  of  private  placement 
memorandum  relating  to  offerings  of  the 
types  described  above  would  contain  a 
description  of  Applicant's  business  and 
would  be  provided  to  prospective 
investors  prior  to  any  sale  of  securities 
in  connection  with  the  offering.  It  would 
also  contain  Applicant's  most  recently 
published  fmancial  statements  audited 
by  a  Hrm  of  independent  public 
accountants  of  recognized  international 
standing.  Any  such  prospectus  or 
memorandum  would  disclose  any 
material  differences  between  the 
accounting  principles  applied  in  the 
preparation  of  Applicant's  financial 
statements  and  generally  accepted 
accounting  principles  applicable  to 
United  States  banks.  In  the  event  of  a 
material  change  to  Applicant's  financial 
condition,  any  such  prospectus  of 
memorandum  would  be  revised  to 
disclose  such  change. 

13.  Applicant  agrees  that  all  future 
issues  of  medium-  or  long-term  debt 
securities  and  commercial  paper  in  the 
United  States  shall  have  received  prior 
to  issuance  one  of  the  three  highest 
investment  grade  ratings  from  at  least 
one  nationally  recognized  statistical 
rating  organization;  provided,  however, 
that  no  such  rating  need  be  obtained 
with  respect  to  any  such  issuer  if.  in  the 
opinion  of  counsel,  such  counsel  having 
taken  into  account  for  the  purposes 
thereof  the  doctrine  of  "integration,"  an 
exemption  from  registration  is  available 
under  section  4(2)  of  the  1933  Act 

14.  Applicant  undertakes  to  submit 
expressly  to  the  jurisdiction  of  the 
federal  and  New  York  State  courts 
sifting  in  the  City  of  New  York  for  the 
purpose  of  any  suit,  action  or  proceeding 
arising  out  of  any  offering  conducted  in 


reliance  upon  any  order  made  pursuant 
hereto  or  in  connection  with  the 
securities  distributed  thereby.  Applicant 
further  undertakes  that  in  connection 
with  any  such  offering  it  would  appoint 
an  agent  in  the  City  of  New  York  to 
accept  service  of  process.  Consent  to 
jurisdiction  and  appointment  of  an  agent 
for  service  of  process  would  be 
irrevocable  for  so  long  as  any  of 
Applicant's  securities  issued  in  reliance 
upon  any  order  made  pursuant  hereto 
remained  outstanding  in  the  United 
States.  Submission  to  jurisdiction  and 
appointment  of  agent  for  service  of 
process  wouW  not  affect  the  right  of  any 
holder  of  such  securities  to  bring  suit  in 
any  court  having  JTiri»<fiction  over 
Applicant  by  virtue  of  tlie  offer  and  sale 
of  die  securities  or  otherwise.  The  agent 
for  service  of  process  would  not  be  a 
trustee  for  the  holders  of  the  securities 
or  have  any  responsibilities  or  duties  to' 
act  for  such  holders. 

15.  Applicant  states  that  it  would 
issue  securities  in  the  United  States  for 
only  so  long  as  it  is  supervised  and 
examined  by  governmental  authorities 
in  Canada  having  the  power  of 
supervision  over  trust  companies  in  that 
country.  Royal  Tmst  represents  that  it 
has  no  present  intendon  to  curtail  its 
financial  operations  in  Canada  so  as  to 
cease  to  be  regulated  as  a  trust  company 
in  Canada. 

Applicant's  Conditions 

Applicant  agrees  that  if  the  requested 
order  is  granted,  such  order  will  be 
expressly  conditioned  on  Applicant's 
compliance  with  the  undertakings  set 
forth  above. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

[FR  Doc.  87-28616  Filed  11-17-67;  8;45  am) 
aaima  cooc  mi<h>i-m 

[Release  No.  35-24501] 

Rlings  Under  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

November  12, 1987. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rnles 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  office  of  Public 
Reference. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  vmting  by 
December  7. 1987  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

New  England  Electric  System,  et  al.  [7fr- 
7432] 

New  England  Hydro-Transmission 
Electric  Company,  Ina  ("NEH-M").  New 
England  Hydro-'Transmission 
Corporation  ("NEH-NH").  New  England 
Power  Company  ("NEP").  and  their 
parent  New  England  Electric  System 
("NEES"),  a  registered  holding  company, 
all  in  care  of  New  England  Power 
Service  Company,  25  Research  Drive, 
Westborough,  Massachusetts  01582;  and 
Montaup  Electric  Company 
("Montaup"),  an  indirect  subsidiary  of 
Eastern  Utilities  Associates,  a  registered 
holding  company,  in  care  of  Eastern 
Utilities  Associates.  P.O.  Box  2333, 
Boston,  Massachusetts  02107;  and  The 
Connecticut  Light  and  Power  Company 
("CL&F').  Western  Massachusetts 
Electric  Company  ("WMECO").  Holyoke 
Water  Power  Company  ("HWF'). 
Holyoke  Power  and  Electric  Company 
("HP&E").  and  their  parent  Northeast 
Utilities  ("NU"),  a  registered  holding 
company,  all  in  care  of  Northeast 
Utilities  Service  Company,  P.O.  Box  270. 
Hartford.  Connecticut  06141-0270 
("collectively,  the  "Applicants"),  have 
filed  an  application-declaration 
pursuant  to  sections  6(a),  7. 9(a),  10. 
12(b)  and  12(c)  of  the  Act  and  Rules  45 
and  46  thereunder. 

In  March  1983.  participating  members 
of  the  New  England  Power  Pool 
("Participants"),  including  the  operating 
company  Applicants  (NEP,  Montaup, 
CLAP.  WMECO.  HWP  and  HP&L 
herein),  entered  into  a  firm  energy 
agreement  ("Phase  I")  with  Hydro- 
Quebec,  the  provincial  utility  of  Quebec, 
Canada,  to  purchase  33  million 
megawatt  hours  ("MWh")  of  surplus 
hydroelectric  engery  in  an  eleven  year 
period  beginning  in  1986,  at  a  price 
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discounted  from  displaced  energy  costs. 
The  Phase  I  Interconnection,  [daced  in 
service  to  deliver  this  energy  in  October 
1988,  consists  of  a  high  voltage  direct 
current  ("HVDC")  transmission 
interconnection  with  a  transfer 
capability  of  690  megawatts  ("MW").  By 
a  second  agreement  ("Phase  II"), 
Participants  undertook  an  expansion  of 
the  transfer  capabibty  of  the 
interconnection  to  2000  MW,  requiring 
construction  of  new  facilities  at  an 
estimated  total  cost  of  $547  million,  and 
became  entided  to  purchase  an 
additional  70  million  MWh  of  energy  at 
the  same  price. 

By  prior  Conmiission  order.  NEES  was 
authorized  to  organize  NEH-M  and 
NEH-NH.  wholly  owned  subisidiaries. 
to  enter  into,  among  others,  credit- 
support  agreements  with  Participants 
(NEP.  CL&P.  WMECO.  HWP.  HP&E.  and 
Montaup  herein),  to  provide  for  the 
construction,  financing,  and  operation  of 
the  Phase  U  HVDC  facilities  in 
Massachusetts  and  New  Hampshire, 
respectively;  and  equity  funding 
agreements  to  provide  equity  capital 
and  additional  credit  support  (HCAR 
No.  24315,  February  9, 1987).  The 
Applicants  seek  Commission  approval 
of  portions  of  these  credit-support  and 
capital-funding  agreements  so  that 
NEH-M  and  NEH-NH  can  make 
preliminary  arrangements  for  financing 
Phase  II  construction.  In  particular,  they 
seek  approval  for  certain  credit 
commitments  to  be  made  by  NEP,  CL&P. 
WMECO.  HWP.  HP&E,  and  Montaup. 
and  for  credit  conunitment  guarantees 
by  NEES.  NU.  and  Montaup.  both  in 
support  of  borrowings  made  by  NEH-M 
and  NEH-NH;  for  the  issuance,  sale  and 
subsequent  reacquisition  of  common 
stock  by  NEH-M  and  NEH-NH;  die 
acquisition  of  common  stock  by  NEES, 
NU  and  Montaup;  and  the  payment  of 
dividends  from  capital  on  such  stock.  A 
discussion  of  the  agreements,  or 
portions  thereof,  requiring  Commission 
approval  follows. 

The  Participants  in  Phase  II  have 
executed,  subject  to  regulatory  and 
corporate  approvals,  a  number  of 
contracts  that  set  forth  their  mutual 
rights  and  obligations  in  connection 
with  the  project.  NEP,  Montaup.  CL&P. 
WMECO,  HWP,  and  HP&E  are  among 
the  Participants.  Under  two  of  these 
support  agreements,  the  Phase  II 
Massachusetts  Transmission  Facilities 
Support  Agreement  and  the  Phase  II 
New  Hampshire  Transmission  Facilities 
Support  Agreement,  each  Phase  II 
Participant  proposes  to  commit  to  pay 
from  time  to  time  any  cash  deficiency 
experienced  by  NEH-M  and  NEH-NH. 
which  is  attributable  to  it  A  "cash 


deficiency"  attributed  to  a  Participant  is 
defined  as  its  proportional  share  of  the 
total  shortfall  of  funds  available  to 
NEH-M  or  NEH-NH  under  die  support 
agreements  to  pay  the  principal, 
including  premiums,  and  the  interest  on 
any  funds  borrowed  by  these 
companies.  The  cash  deficiency 
payment  is  to  be  paid  directly  on 
demand  to  NEH-M's  and  NEH-NH's 
lenders. 

The  Equity  Funding  Agreements 
between  NEH-^  and  NEH-NH  and 
certain  New  England  utilities  or  their 
parent  companies  provide,  among  other 
things,  that  the  equity  position  of  NEH- 
M  and  NEH-NH  will  be  maintained  at 
40%  of  total  capital:  diat  NEES  will  own 
515  of  each  company's  common  stock; 
that  the  remaining  49%  of  each  will  be 
owned  by  the  other  equity  owners  (NU 
and  Montaup  herein)  whose  credit 
rating  are  investment  grade  ("Equity 
Sponsors")  and  in  proportion  to  their 
participation,  directly  or  indirectly, 
under  the  various  Phase  n  support 
agreements;  and  that  additional  credit 
support  be  furnished  for  the  project. 
Such  credit  support  requries  each  Equity 
Sponsor  to  guarantee  to  pay  its  then 
equity  share  of  any  cash  deficiency,  up 
to  35%  of  the  total  deficiency, 
experienced  by  NEH-M  or  NEH-NH  and 
not  paid  by  a  Credit  Enhanced 
Participant,  as  defined  in  the  support 
agreements,  above. 

In  terms  of  actual  aggregate 
investment,  the  Equity  Funding 
Agreements  commit  each  Eqiuty 
Sponsor  to  contribute  its  share  of  up  to 
$140  million  of  equity  to  NEH-^  and  up 
to  $90  million  of  equity  to  NEH-NR  This 
equity  may  be  in  the  form  of  common 
stock  purchases  and/or  capital 
contributions.  In  order  to  maintain  a 
capital  structure  of  40%  equity  during 
the  life  of  the  Phase  II  project,  the  Equity 
Funding  Agreements  provide  that  equity 
funds  will  be  returned  to  Equity 
Sponsors  as  debt  is  retired. 

Finally,  the  Restated  Use  Agreement 
("Use  Agreement")  among  the 
Participants  provides  for  their  rights  to 
use  Phase  n  faciliHes  to  receive  energy 
from  Hydro-Quebec,  and  to  share  in 
savings  which  may  accrue.  Under  the 
Use  Agreement,  Participants  (NEP, 
Montaup,  CL&P,  WMECO.  HWP  and 
HP&L.  herein)  also  guarantee  to  pay 
Hydro-Quebec,  through  NEPOOL.  their 
share  of  energy  payment  deficiencies 
under  the  Firm  Energy  Contract  caused 
by  a  failure  of  one  or  more  Participants 
to  make  its  payment(s). 

Central  and  Southwest  Cocporadon  [70- 
7434] 

Central  and  Southwest  Corporation 
("CSW"),  2400  San  Jacinto  Tower. 


Dallas.  Texas  75201.  a  registered  holding 
company,  has  filed  an  application- 
declaration  pursuant  to  sections  6(a).  7. 
9(c)(3)  and  12  of  die  Act  and  Rules  45 
and  50  thereunder. 

By  orders  dated  January  22, 1985 
(HCAR  No.  23578)  and  March  4. 1986 
(HCAR  No.  24040),  CSW  and  its 
nonutility  subsidiary,  CSW  Financial. 
Inc.  ("Financial"),  were  authorized  to 
form  a  joint  venture  ("Leasee")  with 
Manufacturers  Hanover  Leasing 
Corporation  for  the  pupose  of  engaging 
in  leverage  leasing  of  property,  other 
than  electric  utility  facilities.  CSW  and 
Financial  were  further  authorized 
through  December  31. 1987  to  invest  up 
to  $200  million  in  Leasee.  CSW  now 
seeks  authorization  to  invest  up  to  $200 
million  in  Leasco  through  December  31. 
1988. 

National  Fuel  Gas  Company;  Seneca 
Resources  Corporation  [70-7438] 

National  Fuel  Gas  Company 
("National  Fuel"),  30  Rockefeller  Plaza. 
Suite  4545.  New  York.  New  York  10112. 
a  registered  holding  company,  and  its 
wholly  owned  nonutility  subsidiary, 
Seneca  Resources  Corporation 
("Seneca").  10  Lafayette  Square,  Buffalo, 
New  York  14203.  a  company  engaged, 
among  other  things,  in  an  oil  and  gas 
exploration  and  development  program, 
have  filed  a  declaration  pursuant  to 
sections  6(a).  7  and  12(b)  of  the  Act  and 
Rule  45  thereunder. 

Seneca's  Houston  Division  is 
presendy  engaged  in  a  joint  venture 
with  a  group  headed  by  Cashco  Oil 
Company  ("Joint  Venture")  to  develop 
certain  offshore  oil  and  gas  leases.  The 
drilling  of  development  wells  is  financed 
by  short-term  borrowings,  guaranteed 
by  National  Fuel,  under  Seneca's  lines 
of  credit  with  RepublicBank  Houston. 
National  Association  (presently  First 
RepubUcBank  Houston.  N.A.)  and 
Citibank.  N.A.  As  of  October  15. 1987. 
$15,750,000  was  outstanding  under  the 
lines  of  credit  The  companies  now 
request  authorization  for  the  period  from 
December  29, 1987  to  December  27. 1989 
(i)  for  Seneca,  on  behalf  of  the  Joint 
Venture,  to  renew  the  bank  lines  of 
credit,  to  borrow  an  aggregate  principal 
amount  of  up  to  $18  million,  and  to 
guarantee  the  repayment  of  all  amounts 
so  borrowed,  and  (ii)  for  National  Fuel 
to  guarantee  Seneca's  obligations  to  the 
banks  and  repayment  of  amounts 
borrowed  on  behalf  of  the  Joint  Venture 
under  the  line  of  credit. 

National  Fuel  Gas  Company,  et  al.  [70- 
7438] 

National  Fuel  Gas  Company 
("National").  30  Rockefeller  Plaza,  New 
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York,  New  York  10112,  a  registered 
holding  company,  and  its  subsidiaries, 
National  Fuel  Gas  Distribution 
Corporation  ("Distribution"),  National 
Fuel  Gas  Supply  Corporation  ("Supply"), 
Penn-York  Energy  Corporation  ("Penn- 
York"),  Empire  Exploration,  Inc. 
("Empire")  and  Highland  Land  & 
Minerals,  Inc.  ("Highland"),  each 
located  at  10  Lafayette  Square,  Bu^alo, 
New  York  14203,  Seneca  Resources 
Corporation  ("Seneca"),  Capital  Bank 
Plaza,  333  Clay  Street,  Suite  4150, 
Houston,  Texas  77002,  and  Utility 
Constructors,  Inc.  ("UCI"),  East  Erie 
Extension,  Linesville,  Pennsylvania 
(collectively,  "Subsidiary  Companies"), 
have  filed  an  application-declaration 
pursuant  to  sections  6(a),  7,  9(a],  10, 
12(b),  and  12(f)  of  the  Act  and  Rules  43, 
45,  and  50(a)(5)  thereunder. 

By  orders  dated  December  30, 1985 
(HCAR  No.  23193).  February  12, 1985 
(HCAR  No.  23598),  December  20. 1985 
(HCAR  No.  23958)  and  August  3, 1987 
(HCAR  No.  24435).  National  and  its 
Subsidiary  Companies,  were  authorized, 
in  relevant  part,  to  participate  in  the 
National  system  money  pool  ("Money 
Pool")  through  December  31, 1987. 
National  and  its  Subsidiary  Companies 
now  propose  to  continue  their 
participation  in  the  Money  Pool,  to  be 
administered  by  National,  through 
December  31, 1989.  Total  outstanding 
short-term  borrowings  through  the 
Money  Pool  will  not  exceed  $200,  $125, 
$140,  $35,  $35,  $5  and  $5  million 
respectively,  for  Distribution,  Supply, 
Seneca,  Empire,  Penn-York.  UCI,  and 
Highland. 

National  also  seeks  to  establish 
external  short-term  lines  of  credit  in  an 
amount  of  up  to  $10  million  through 
December  31. 1989,  the  proceeds  of 
which  will  be  used  for  National's 
corporate  purposes.  In  addition. 
National  seeks  to  issue  and  sell  from 
time-to-time  through  December  31, 1989, 
up  to  $100  million  aggregate  principal 
amount  at  any  one  time  outstanding  of 
commercial  paper,  pursuant  to  an 
exception  from  competitive  bidding, 
and/or  short-term  unsecured  notes  to 
banks  under  bank  lines  of  credit,  the 
proceeds  of  which  would  be  made 
available  to  its  Subsidiary  Companies 
through  the  Money  Pool. 

New  Orleans  Public  Service  Inc.  (70- 
7454] 

New  Orleans  Public  Service  Inc. 
("NOPSI"),  317  Baronne  Street,  New 
Orleans.  Louisiana  70112,  a  wholly 
owned  electric  utility  subsidiary  of 
Middle  South  Utilities,  Inc..  a  registered 
holding  company,  has  filed  a  declaration 
pursuant  to  section  12(d)  of  the  Act  and 
Rule  44  thereunder. 


In  order  to  satisfy  the  percentage 
ownership  interests  specified  in  an 
Agreement  for  Joint  Use  of  Poles  dated 
August  10. 1982.  as  amended,  between 
NOPSI  and  South  Central  Bell 
Telephone  Company  ("Bell").  NOPSI 
proposes  to  sell  to  Bell  1,311  40-foot 
wood  poles  in  place,  for  a  price  of 
$200,663.13. 

Arkansas  Power  ft  Light  Company  (70- 
7458] 

Arkansas  Power  &  Light  Company 
("AP&L").  P.O.  Box  51,  Little  Rock. 
Arkansas  72203.  an  electric  utility 
subsidiary  of  Middle  South  Utilities.  Inc. 
("Middle  South"),  a  registered  holding 
company,  has  filed  a  declaration 
pursuant  to  sections  6(a)  and  7  of  the 
Act. 

AP&L  proposes  to  amend  Article 
FIFTH  of  its  Agreement  of  Consolidation 
or  Mergler  ("Charter")  to  provide  for  the 
reduction  of  the  par  value  of  its  common 
stock  from  $12.50  per  share  to  $.01  per 
share.  Because  franchise  taxes  are 
based  on  the  par  value  of  outstanding 
shares  of  common  stock.  AP&L  has 
determined  that  substantial  franchise 
tax  savings  can  be  effected  by  such 
reduction.  Middle  South,  as  the  sole 
owner  of  all  of  the  outstanding  shares  of 
AP&L's  common  stock,  is  the  only 
security  holder  whose  rights  will  be 
affected  by  the  proposed  transaction. 
Middle  South  has  indicated  to  AP&L 
that  it  will  consent  to  the  proposed 
amendment  reducing  the  par  value  of 
AP&L's  common  stock,  and  will  waive 
any  notice  of  any  special  shareholder 
meeting  to  which  it  may  be  entitled. 

For  the  Cominission,  by  the  Division  of 
investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 
|FR  Doc.  87-26621  Filed  ll-17-«7;  8:45  am) 

BILUNG  COOE  M10-01-M 

(File  No.  22-174741 

Application  and  Opportunity  for 
Hearing;  Union  Tank  Car  Co. 

November  12, 1987. 

Notice  is  hereby  given  that  Union 
Tank  Car  Company  ("Applicant")  has 
filed  an  Application  pursuant  to  clause 
(ii)  of  section  310(b)(1)  of  the  Trust 
Indenture  Act  of  1939  ("Act")  for  a 
finding  by  the  Securities  and  Exchange 
Commission  ("Commission")  that  the 
trusteeship  of  First  National  Bank  of 
Chicago  ("FNBC")  under  six  indentures 
of  the  Applicant,  two  of  which  were 
heretofore  qualified  under  the  Act,  and 
the  proposed  trusteeship  of  FNBC  under 
a  new  indenture,  is  not  so  likely  to 


involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  FNBC  from  acting  as 
trustee  under  any  of  such  indentures. 

Section  310(b)  of  the  Act  provides,  in 
pertinent  part,  that  if  a  trustee  under  an 
indenture  qualified  under  the  Act  has  or 
shall  acquire  any  conflicting  interest,  it 
shall,  within  90  days  after  ascertaining 
that  it  has  such  conflicting  interest, 
either  eliminate  such  conflicting  interest 
or  resign.  Subsection  (1)  of  such  section 
provides,  in  effect,  that  with  certain 
exceptions,  a  trustee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is 
trustee  under  another  indenture  under 
which  any  other  securities  of  the  same 
issuer  are  outstanding.  However,  under 
clause  (ii)  of  said  Subsection  (1).  there 
shall  be  excluded  from  the  operation  of 
this  provision  another  indenture  under 
which  other  securities  of  the  issuer  are 
outstanding  if  the  issuer  shall  have 
sustained  the  burden  of  proving,  on 
application  to  the  Commission  and  after 
opportunity  for  hearing  thereon,  that 
trusteeship  under  such  qualified 
indenture  and  such  other  indenture  is 
not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
either  of  such  indentures. 
The  Applicant  alleges  that: 

1.  The  Applicant  has  outstanding  7%% 
Sinking  fund  Equipment  Trust 
Certificates  due  April  1, 1989  ["7%% 
Certificates")  issued  under  an  Indenture 
dated  April  1. 1969  ("Series  4 
Indenture"),  between  the  Applicant  and 
FNBC.  as  Successor  Trustee  to  the 
Northern  Trust  Company,  which  Series  4 
Indenture  was  heretofore  qualified 
under  the  Act.  The  7y8%  Certificates 
were  registered  under  the  Securities  Act 
of  1933  ("1933  Act"). 

2.  The  Applicant  has  outstanding 
9.80%  Sinking  Fund  Equipment  Trust 
Certificates  due  June  1. 1999  ("9.80% 
Certificates")  issued  under  an  Indenture 
dated  as  of  June  1, 1979  ("Series  16 
Indenture")  between  the  Applicant  and 
FNBC,  as  Successor  Trustee  to  Wells 
Fargo  Bank,  N.A.,  which  Series  16 
Indenture  was  heretofore  qualified 
under  the  Act.  The  9.80%  Certificates 
were  registered  under  the  1933  Act. 

3.  The  Applicant  has  outstanding 
10Ms%  First  Mortgage  Sinking  Fund 
Equipment  Notes  due  September  15, 
1994  ("10V2%  Notes")  issued  under  an 
Indenture  dated  as  of  September  15, 
1974  ("Series  C-1  Indenture")  between 
the  Applicant  and  FNBC,  as  Trustee, 
which  Series  C-1  Indenture  was  not 


heretofore  qualified  under  the  Act.  The 
10y2%  Notes  were  exempt  from 
registration  under  the  1933  Act 

4.  The  Applicant  has  outstanding  6%% 
Equipment  'Trust  Certificates  due 
October  15. 1989  ["8%%  Certificates") 
issued  under  an  Indenture  dated  as  of 
April  1, 1974  ("Series  P-1  Indenture"), 
between  the  Applicant  and  FNBC.  as 
Trustee,  which  Series  P-1  Indenture  was 
not  heretofore  qualified  under  the  Act. 
The  8%%  CertiBcates  were  exempt  from 
registration  under  the  1933  Act. 

5.  The  Applicant  has  outstanding 
9.60%  Sinking  Fund  Equipment  Trust 
Certificates  due  December  15. 1998 
("9.60%  Certificates")  issued  under  an 
Indenture  dated  as  of  December  1, 1978 
("Series  P-2  Indenture"),  between  the 
Applicant  and  FNBC,  as  Successor 
Trustee  to  the  Northern  Trust  Company, 
which  Series  P-2  Indenture  was  not 
heretofore  qualified  under  the  Act.  The 
9.60%  Certificates  were  exempt  from 
registration  under  the  1933  Act. 

6.  The  Applicant  has  outstanding  13% 
Equipment  "Trust  Certificates  due  May  1, 
2000  ("13%  Certificates")  issued  under 
an  Indenture  dated  as  of  April  15. 1985 
("Series  P-4  Indenture"),  between  the 
Applicant  and  FNBC,  as  Trustee,  which 
Series  P-4  Indenture  was  not  heretofore 
qualified  under  the  Act.  "The  13% 
Certificates  were  exempt  from 
registration  under  the  1933  Act. 

7.  The  Applicant  has  outstanding 
9.90%  Equipment  Trust  Certificates  due 
October  1,  2002  ("9.90%  Certificates") 
issued  under  an  Indenture  dated  as  of 
October  1, 1987  ("Series  P-7  Indenture"), 
between  the  Applicant  and  FNBC.  as 
Trustee,  which  Indenture  was  not 
heretofore  qualified  under  the  Act.  "The 
9.90%  Certificates  were  exempt  from 
registration  under  the  Act. 

8.  The  Applicant  alleges  that  the 
Equipment  Trust  Certificates  issued 
under  the  Series.  4. 16.  C-1.  P-1.  P-2.  P-4 
and  P-7  Indentures  (hereinafter, 
collectively.  "Indentures")  are  secured 
by  a  separate  group  of  specifically 
identified  railroad  cars.  Each  set  of 
Equipment  Trust  Certificates  is  ranked 
pari  passu  inter  se.  "Therefore,  should 
FNBC  have  the  occasion  to  proceed 
against  the  security  of  any  one  of  these 
Equipment  Trust  Certificates,  such 
action  would  not  affect  the  security,  or 
the  use  of  any  security,  under  the  other 
Equipment  Trusts.  Further,  the 
Applicant  alleges  that  the  Series  P-7 
Indenture  is  similar  in  all  material 
respects  to  its  other  Indentures,  except 
for  inherent  differences  as  to  amounts, 
dates,  interest  rates,  and  certain  other 
related  figures,  and  except  for  certain 
other  minor  changes  such  as  would 


normally  be  expected  in  a  series  of 
issues,  none  of  which,  in  the  Applicant's 
opinion,  could  give  rise  to  a  conflict  of 
interest  in  the  Trustee.  The  Applicant  is 
not  in  default  under  any  of  its 
Equipment  Trust  obligations. 

9.  In  the  opinion  of  the  Applicant,  the 
provisions  of  the  Indentures  are  not  so 
likely  to  involve  a  material  conflict  of 
interest  so  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
any  holder  of  any  of  the  Equipment 
Trust  Certificates  issued  under  the 
Indentures  to  disqualify  FNBC  from 
acting  as  Trustee  under  any  of  the 
Indentures. 

The  Applicant  has  waived  notice  of 
hearing,  any  right  to  a  hearing  on  the 
issues  raised  by  this  Application,  and  all 
rights  to  specify  procedures  under  the 
Rules  of  Practice  of  the  Commission 
with  respect  to  its  Application. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  Application, 
File  No.  22-17474,  which  is  a  public 
document  on  file  in  the  offices  of  the 
Commission  at  the  Public  Reference 
Room,  450  Fifth  Street  NW., 
Washington,  DC  20549. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  9, 1987,  submit  to  the 
Commission  his  views  or  any 
substantial  facts  bearing  on  this 
Application  or  the  desirability  of  a 
hearing  thereon.  Any  such 
communication  or  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  and  should 
state  briefly  the  nature  of  the  interest  of 
the  person  submitting  such  information 
or  requesting  the  hearing,  the  reasons 
for  the  request,  and  the  issues  of  fact 
and  law  raised  by  the  Application  which 
he  wishes  to  controvert.  Persons  who 
request  the  hearing  or  advice  as  to 
whether  the  hearing  is  ordered  will 
receive  all  notices  and  orders  issued  in 
this  matter,  including  the  date  of  hearing 
(if  ordered)  and  any  postponements 
thereof.  At  any  time  after  such  date,  an 
order  granting  the  Application  may  be 
issued  upon  such  request  or  upon  the 
Commission's  own  motion. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  87-26618  Filed  11-17-87:  8:45  am] 

BILUNG  COOE  M10-01-M 


SMALL  BUSINESS  ADMINISTRA'nON 

(Declaration  of  Disastar  Loan  Area  #22941 

Commonwealth  of  the  Northern 
Mariana  Islands;  Declaration  of 
Disaster  Loan  Area 

The  Island  of  Saipan  in  the 
Commonwealth  of  the  Northern  Mariana 
Islands  constitutes  a  disaster  loan  area 
because  of  damage  from  Typhoon  Lynn 
which  occurred  October  18-19. 1967. 
Eligible  persons,  firms,  and 
organizations  may  file  applications  for 
physical  damage  until  the  close  of 
business  on  January  14. 1988.  and  for 
economic  injury  until  the  close  of 
business  on  August  15. 1988,  at:  Disaster 
Area  4  Office,  Small  Business 
Administration,  77  Cadillac  Drive,  Suite 
158,  P.O.  Box  13795,  Sacramento. 
California  95853.  or  other  locally 
announced  locations. 

The  interest  rates  are: 

PprcenI 

Homeowners  With  Credit  Avail- 
able Elsewhere 8.000 

Homeowners  Without  Credit 
Available  Elsewhere 4.000 

Businesses  With  Credit  Available 
Elsewhere aooo 

Businesses  Without  Credit  Avail- 
able Elsewhere 4.000 

Businesses  (EIDL)  Without  Credit 
Available  Elsewhere 4.000 

Other  (Non-Profit  Organizations  In- 
cluding Charitable  and  Religious 
Organizations) 9.000 

The  number  assigned  to  this  disaster 
is  229406  for  physical  damage  and  for 
economic  injury  the  number  is  657100. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008) 

Date:  November  13. 1987. 
James  Abdnor. 
Administrator. 
(FR  Doc.  87-26639  Filed  11-17-87:  8:45  am) 

BILUNG  COOE  M2S-01-M 


DEPARTMENT  OF  STATE 

(Public  Notice  CM-«/11331 

Shipping  Coordinating  Committee, 
Sut)commlttee  on  Safety  of  Life  at  Sea 
Working  Group  on  Fire  Protection; 
Meeting 

The  U.S.  Safety  of  Life  at  Sea 
(SOLAS)  Working  Group  on  Fire 
Protection  will  conduct  an  open  meeting 
on  Monday.  December  14. 1987.  at  9:30 
in  Room  2415  of  the  Coast  Guard 
Headquarters  Building,  2100  Second 
Street.  SW.  Washington,  DC  20593. 
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The  purpose  of  this  meeting  will  be  to 
discuss  plans  for  the  33rd  session  of  the 
International  Maritime  Organization 
(IMO)  Subcommittee  on  Fire  Protection, 
February  15-19. 1988,  including:  Fire  test 
procedures,  inert  gas  system  guidelines, 
devices  to  prevent  the  passage  of  flame, 
materials  other  than  steel  for  pipes,  fire 
protection  systems  for  passenger  ship 
safety,  below  deck  openings  to  cargo 
tanks,  ventilation  requirements  of 
vehicle  decks  on  ro-ro  ships  during 
loading  and  unloading,  review  of  MODU 
Code,  and  other  miscellaneous  subjects. 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room.  For 
information  contact:  Ms.  Marjorie 
Murtagh,  U.S.  Coast  Guard  (G-MTH-4). 
2100  Second  Street  SW..  Washington. 
DC  20593-0001;  Telephone:  {202J267- 
2997. 

Dated:  November  4. 1987. 
Richard  C.  Scissors. 

Chairman,  Shipping  Coordinating  Committee. 
|FR  Doc.  87-26520  Filed  11-17-87;  8:45  am] 

BILLING  CODE  4710-<I7-M 

DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  0  During  the  Week  Ended 
November  13. 1987 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answer,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedins. 

Docket  No.  45231  I 

Date  Filed:  October  22. 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  19, 1987. 

Description:  Application  of  United 
States  Air  Lines,  Inc..  pursuant  to 
section  401(e)(7)(B)  of  the  Act  and 
Subpart  Q  of  the  Regulations,  applies  for 
the  removal  of  condition  8  to  its 
certificate  of  public  convenience  and 
necessity  for  Route  130.  which 
authorizes  service  between  the  United 
States  and  the  Pacific  and  Asia. 
Condition  8  to  that  certificate  prohibits 
United  from  operating  single-plane 


passenger  service  between  Japan  and 
Washington,  DC.  Chicago,  or  Dallas-Fort 
Worth. 

Docket  No.  45275 

Date  Filed:  November  10, 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  8, 1987. 

Description:  Application  of  Maersk 
Air  I/S,  pursuant  to  section  402  of  the 
Act  and  Subpart  Q  of  the  Regulations, 
applies  for  renewal  of  its  foreign  air 
carrier  permit  authorizing  it  to  engage  in 
charter  foreign  air  transportation 
between  any  point  or  points  in 
Denmark,  Norway,  and  Sweden  and  any 
point  or  points  in  the  United  States. 

Docket  No.  45276 

Date  Filed:  November  10. 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  8, 1987. 

Description:  Application  of  Sterling 
Airways  A/S,  pursuant  to  section  402  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  requests  renewal  of  its 
authority  to  engage  in  charter  foreign  air 
transportation  of  persons  and/or 
property,  separately  or  in  combination: 
Between  any  point  or  points  in 
Denmark.  Norway  or  Sweden  and  any 
point  or  points  in  the  United  States. 

Docket  No.  45279 

Date  Filed:  November  13, 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  11. 1987. 

Description:  Application  of  Pan 
American  World  Airways.  Inc..  pursuant 
to  section  401  of  the  Act  and  Subpart  Q 
of  the  Regulations  applies  for 
amendment  to  its  certificate  of  public 
convenience  and  necessity  for  Route 
136.  to  provide  nonstop  service  between 
Miami.  Florida  and  Bogota,  Colombia  on 
December  16, 1987,  or  as  soon  as  all 
necessary  governmental  approvals  are 
received. 
Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 
(FR  Doc.  87-26763  Filed  11-17-87;  9:08  am) 

BILLING  CODE  4910-«2-U 


Coast  Guard 
[CGD  87-81] 

National  Offshore  Safety  Advisory 
Committee;  Applications  for 
Appointment 

agency:  Coast  Guard.  DOT. 
action:  Request  for  applications. 

summary:  The  U.S.  Coast  Guard  is 
seeking  applications  for  appointment  to 


membership  on  an  offshore  safety 
advisory  committee  presently  being 
considered  for  establishment  by  the 
Coast  Guard. 

If  established,  the  committee  will  act 
solely  in  an  advisory  capacity  to  the 
Commandant  of  the  United  States  Coast 
Guard  on  matters  relating  to  the 
offshore  mineral  and  energy  industries. 

The  appointment  of  14  regular 
members  is  being  considered  as  follows: 
Two  (2)  members  representing 
companies  engaged  in  the  production  of 
petroleum;  two  (2)  members 
representing  enterprises  specializing  in 
offshore  drilling;  two  (2)  members 
representing  enterprises  specializing  in 
the  support,  by  offshore  supply  vessels 
or  other  vessels,  of  offshore  mineral  and 
oil  operations;  one  (1)  member 
representing  enterprises  engaging  in  the 
construction  of  offshore  exploration  and 
recovery  facilities;  one  (1)  member 
representing  enterprises  engaging  in 
diving  services  related  to  offshore 
construction,  inspection  and 
maintenance;  one  (1)  member 
representing  enterprises  engaging  in 
geophysical  services  related  to  offshore 
exploration  and  construction:  one  (1) 
member  representing  enterprises 
engaging  in  pipelaying  services  related 
to  offshore  construction;  two  (2) 
members  representing  individuals 
employed  in  offshore  operations;  one  (1) 
member  representing  the  general  public, 
but  not  representing  a  specific 
environmental  group;  and  one  (1) 
member  representing  national 
environmental  interests.  It  is  expected 
that  a  member  would  serve  for  a  term  of 
no  more  than  three  years. 

To  achieve  the  balance  of  membership 
required  by  the  Federal  Advisory 
Committee  Act,  the  Coast  Guard  is 
especially  interested  in  receiving 
applications  from  minorities  and 
women.  If  established,  the  Committee 
would  be  expected  to  meet 
approximately  twice  per  year. 

DATE:  Request  for  applications  should 
be  received  not  later  than  December  18, 
1987. 

ADDRESS:  Persons  interested  in  applying 
should  write  to  Commandant  (G-MVI- 
4).  U.S.  Coast  Guard  Headquarters. 
Washington.  DC  20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  S.T.  Ciccalone. 
Offshore  Activities  Branch, 
Commandant  (G-MVI-4),  Room  1405. 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW..  Washington.  DC 
20593-0001;  (202)  267-2307. 


Dated:  November  13, 1987. 
|.W.  Kime. 

Rear  Admiral,  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety,  Security  and  En  vironmental 
Protection. 

[FR  Doc.  87-26610  Filed  11-17-87;  8:45  am) 

BILUNG  CODE  4910-14-M 

[CGD  87-084] 

Working  Groups  for  the  Subcommittee 
on  Vapor  Control.  Chemical 
Transportation  Advisory  Committee; 
Meetings 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  meetings  of  the  Fire 
Protection  Working  Group,  Waterfront 
Facilities  Working  Group,  Tankship 
Working  Group,  and  Tank  Barge 
Working  Group  for  the  Subcommittee  on 
Vapor  Control  of  the  Chemical 
Transportation  Advisory  Committee 
(CTAC).  The  Subcommittee  is 
considering  requirements  for  tank 
vessels  and  waterfront  facilities  which 
use  vapor  control  systems.  The  purpose 
of  the  working  groups  is  to  develop 
recommended  safety  requirements  for 
vapor  control  systems  in  their  respective 
areas.  The  recommendations  of  each 
working  group  will  be  considered  by  the 
full  Subcommittee  at  its  next  meeting. 
The  meetings  of  the  working  groups  will 
be  held  on  Thursday.  December  10. 1987 
in  Room  2415.  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street.  SW., 
Washington,  DC.  Prior  to  convening  the 
working  groups,  members  of  each 
working  group  will  neet  jointly  in  order 
to  coordinate  efforts.  A  similar  joint 
meeting  will  be  held  at  the  conclusion  of 
the  working  group  meetings.  The 
meeting  is  scheduled  to  begin  at  9:00 
a.m.  The  agenda  is  as  follows: 

1.  Call  to  order. 

2.  Opening  remarks. 

3.  Break  up  into  individual  working 
groups. 

4.  Discussion  and  development  of 
safety  requirements  relating  to  vapor 
control  systems  and  their  components  in 
the  area  of  each  working  group. 

5.  Re-gathering  of  working  groups  and 
discussion  of  progress. 

6.  Adjournment. 
Attendance  is  open  to  the  public. 

Members  of  the  public  may  present  oral 
statements  at  the  meetings.  Persons 
wishing  to  present  oral  statements 
should  notify  the  executive  Director  of 


CTAC  no  later  than  the  day  before  the 
meeting.  Any  member  of  the  public  may 
present  a  written  statement  to  the 
Subcommittee  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT 

Lieutenant  Commander  R.  H.  Fitch.  U.S. 
Coast  Guard  Headquarters  (G-MTH-1). 
2100  Second  St.  SW.,  Washington  DC 
20593-0001,  (202)  267-1217. 

Dated:  November  13. 1987 
P.  C.  Lauridsen, 

Captain,  U.S.  Coast  Guard  Deputy  Chief 
Office  of  Marine  Safety  Security  and 
Environmental  Protection. 
|FR  Doc.  87-26608  Filed  11-17-87;  8:45  am] 

BILUNG  CODE  4910-14-M 

Federal  Aviation  Administration 
[Advisory  Circular  25-11] 

Transport  Category  Airplane 
Electronic  Display  Systems 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  issuance  of  advisory 
circular. 

SUMMARY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC)  25- 
11,  Transport  Category  Airplane 
Electronic  Display  Systems.  The  AC 
provides  guidance  for  certification  of 
cathode  ray  tube  (CRT)  based  electronic 
display  systems  used  for  guidance, 
control,  or  decision-making  by  the  pilots 
of  transport  category  airplanes. 
DATE:  Advisory  Circular  25-11  was 
issued  by  the  FAA,  Aircraft  Certification 
Division,  in  Seattle,  WA,  on  July  16, 
1987. 

How  to  obtain  copies:  A  copy  of  AC 
25-11  may  be  obtained  by  writing  to  the 
U.S.  Department  of  Transportation,  M- 
443.2,  Subsequent  Distribution  Unit, 
Washington,  DC  20590. 

Issued  in  Seattle,  Washington,  on  October 
27, 1987. 

Leroy  A.  Keith, 

Manager,  Aircraft  Certification  Division. 

Northwest  Mountain  Region. 

(FR  Doc.  87-26512  Filed  11-17-87;  8:45  am] 

BILUNG  CODE  4910-19-M 

Flight  Service  Station  Closure;  Cape 
Girardeau.  MO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
SUMMARY:  Notice  is  hereby  given  that  on 
October  31, 1987,  the  Flight  Service 
Station  at  Cape  Girardeau,  Missouri, 
was  closed.  Hereafter,  services  to  the 
general  public  at  Cape  Girardeau. 


Missouri,  will  be  provided  by  the  Flight 

Service  Station  at  St.  Louis,  Missouri. 

This  information  will  be  reflected  in  the 

next  issue  of  the  FAA  Organizational 

Statement. 

(Sec.  313(a).  72  Stat.  752:  49  U.S.C.  1354) 

Issued  in  Kansas  City.  Missouri,  on 
October  27. 1987. 

Paul  E.  Marchbanks. 

Acting  Division  Manager,  .Air  Traffic 

Division. 

[FR  Doc.  87-26513  Filed  11-17-87;  8:45  am) 

BILUNG  CODE  4910-13-M 


Flight  Service  Station  Closure;  Joplin, 
MO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

SUMMARY:  Notice  is  hereby  given  that  on 
October  31, 1987.  the  Flight  Service 
Station  at  ]oplin,  Missouri,  was  closed. 
Hereafter,  services  to  the  general  public 
at  Joplin,  Missouri,  will  be  provided  by 
the  Flight  Service  Station  at  Columbia, 
Missouri.  This  information  will  be 
reflected  in  the  next  issue  of  the  FAA 
Organization  Statement. 

(Sec.  313(a).  72  Stat.  752:  49  U.S.C.  1354) 

Issued  in  Kansas  City.  Missouri,  on 
October  27. 1987. 

Paul  E.  Marchbanks, 

Acting  Division  Manager,  Air  Traffic 

Division. 

[FR  Doc.  87-26514  Filed  11-17-87;  8:45  am] 

BILUNG  CODE  4910-13-M 


Flight  Service  Station  Closure;  Lincoln, 
NE 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

SUMMARY:  Notice  is  hereby  given  that  on 
October  31, 1987,  the  Flight  Service 
Station  at  Lincoln,  Nebraska,  was 
closed.  Hereafter,  services  to  the  general 
public  at  Lincoln,  Nebraska,  will  be 
provided  by  the  Flight  Service  Station  at 
Columbus.  Nebraska.  This  information 
will  be  reflected  in  the  next  issue  of  the 
FAA  Organizational  Statement. 

(Sec.  313(a),  72  Stat.  752:  49  U.S.C.  1354) 

Issued  in  Kansas  City,  Missouri,  on 
October  27. 1987. 

Paul  E.  Marchbanks, 

Acting  Division  Manager,  Air  Traffic 

Division. 

|FR  Doc.  87-26515  Filed  11-17-87;  8:45  am) 
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Series 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

(Oepartment  Circulan  Public  Deirt 
No.33-«7] 

Treasury  Notes  of  Novemt>er  30, 1989; 
Series  AF-1989 

November  13. 1987. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $9,250,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  November  30. 1989. 
Series  AF-1989  (CUSIP  No.  912827  VP  4). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  he  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated 
November  30. 1987.  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  May  31, 1988.  and 
each  subsequent  6  months  on  November 
30  and  May  31  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  30. 1989,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$5,000,  $10,000,  $100,000.  and  $1,000,000. 
and  in  multiples  of  those  amounts.  They 
will  not  be  issued  in  registered  definitive 
or  in  bearer  form. 


2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  Part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260.  et  seq.  (May  16. 1986), 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington  DC  20239.  prior  to  1:00  p.m.. 
Eastern  Standard  time.  Wednesday. 
November  18, 1987.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postponed  no  later 
than  Tuesday,  November  17, 1987,  and 
received  no  later  than  Monday, 
November  30. 1987. 

3.2.  The  par  amount  of  tenders  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
deposits,  and  primary  dealers,  which  for 
this  purpose  are  defined  as  dealers  who 
make  primary  markets  in  Government 
securities  and  are  on  the  list  of  reporting 
dealers  published  by  the  Federal 
Reserve  Bank  of  New  York,  may  submit 
tenders  for  accounts  of  customers  if  the 
names  of  the  customers  and  the  amount 
for  each  customer  are  furnished.  Others 
are  permitted  to  submit  tenders  only  for 
their  own  account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 


political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  1/8  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rates,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Ptice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amoimt  of  noncompetitive  tenders 
received  would  absorb  all  or  more  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 


4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Monday,  November  30, 1987.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  November  25, 
1987.  In  addition.  Treasury  Tax  and 
Loan  Note  Option  Depositaries  may 
make  payment  for  the  Notes  allotted  for 
their  own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Monday,  November  30, 1987. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 


5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  alloted  in  TREASURY 
DIRECT  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
TREASURY  DIRECT  account  number 
previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay.  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy. 

Fiscal  Assistant  Secretary. 

[FR  Doc.  87-26707  Filed  11-16-87: 1:53  pm] 

BILUNG  CODE  4«1O-40-M 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Commissioner's  Advisory  Group;  Open 
Meeting 

There  will  be  a  meeting  of  the 
Commissioners  Advisory  Group  on 
December  9  and  10, 1987.  The  meeting 
will  be  held  in  Room  3313  of  the  Internal 
Revenue  Service  Building.  The  building 
is  located  at  1111  Constitution  Avenue. 
NW..  Washington,  DC.  The  meeting  will 
begin  at  8:00  a.m.  on  Wednesday. 
December  9  and  8:00  a.m.  on  Thursday, 
December  10.  The  agenda  will  include 
the  following  topics: 

Wednesday,  December  9. 1987 
Role  of  the  Practitioner 
Complexity  and  Change 
Audit  Quality 

Criminal  Enforcement  Program 
Thursday,  December  10. 1987 
Recurring  Collection  Problems 
General  Discussion  and  Observations 

The  meeting,  which  will  be  open  to 
the  public,  will  be  in  a  room  that 
accommodates  approximately  50  people, 
including  members  of  the 
Commissioner's  Advisory  Group  and 
IRS  officials.  Due  to  the  limited 
conference  space,  notification  of  intent 
to  attend  the  meeting  must  be  made  with 
Robert  F.  Hilgen,  Assistant  to  the  Senior 
Deputy  Commissioner,  no  later  than 
December  1, 1987.  Mr.  Hilgen  can  be 
reached  on  (202)  566-4143  (not  toll-free). 

If  you  would  like  to  have  the 
committee  consider  a  written  statement, 
please  call  or  write  Robert  F.  Hilgen, 
Assistant  to  the  Senior  Deputy 
Commissioner,  1111  Constitution  Ave. 
NW.,  Room  3014,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.Hilgen.  Assistant  to  the  Senior 
Deputy  Commissioner,  (202)  566-4143 
(Not  toll-free). 
Lawrence  B.  Gibbs. 
Commissioner. 
|FR  Doc.  87-26540  Filed  11-17-87:  8:45  am) 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  puMshed 
under  the  "Government  in  the  Sunshirw 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(eM3). 


COMMmiNTY  CREDIT  CORPORATION 

TIME  AND  date:  2.00  p.m.,  November  23. 

1987. 

place:  Room  104A-Admimstration 

Building,  U.S.  Department  of 

Agriculture,  Washington.  D.C. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda  tO 

be  aimuunced. 

CONTACT  PERSON  FOR  MORE 
information:  James  V.  Hansen. 
Secretary,  Commodity  Credit 
Corporation,  Room  3603  South  Building. 
U.S.  Department  of  Agriculture,  Post 
Office  Box  2415,  Washington,  D.C. 
20013:  telephone  (202)  475-5490. 

Date:  November  16, 1987. 
George  E.  Rippd. 

Acting  Secretary,  Commodity  Credit 
Corporation. 
[FR  Doc.  87-26696  Filed  11-16-67;  2:39  pm] 

HLLMG  CODE  S410-0S-II 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  13, 1987. 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  Vol.  52,  No. 

218.  November  12, 1987. 

PREVIOUSLY  ANNOUNCa)  TIME  AND  DATE 

OF  MEETMG:  November  12. 1987,  lOcOO 

a.m. 

place:  Room  600. 1730  K  Street.  NW.. 

Washington,  DC. 

CHANGES  IN  THE  MEETING:  The  meeting 

scheduled  for  November  12, 1987  has 

been  rescheduled  for  November  19, 1987. 

See  item  #3  below. 

TIME  AND  date:  10.00  a.m..  Thursday. 

November  19. 1987. 

place:  Room  600. 1730  K  Street.  NW., 

Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  U.S.  Steel  Mining  Company,  Inc.,  Docket 
Nos.  PENN  87-37,  etc.  (Issues  include 


consideration  of  U.S.  Steel's  petition  for 
discretionary  reviews.) 

2.  Secretary  of  Labor  v.  Michael  Brunson, 
Docket  No.  SE  86-40-M.  (Issues  include 
whether  the  Administrative  Law  Judge 
properly  concluded  that  Michael  Brunson 
knowingly  permitted  a  violation  of  a 
mandatory  safety  standard  within  the 
meaning  of  section  110(c)  of  the  Mine  Act.) 

3.  Consideration  of  possible  revisions  to 
Commission  Procedural  Rules  1-12.  29  CFR 
2700.1  through  2700.12. 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  meeting 
be  held  and  no  earlier  armoimcement  of 
the  meeting  was  possible.  The 
November  12  rescheduling  was  due  to 
inclement  weather. 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  Ellen.  (202)  653-5629. 
Jean  H.  Ellen. 

Agenda  Clerk. 

[FR  Doc.  87-26691  Filed  11-16-87;  2:53  pm] 

WLUNO  CODE  S73S-01-II 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  11:00  a.m.,  Monday. 

November  23, 1987. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Building,  C  Street  entrance 

between  29th  and  21st  Streets,  NW.. 

Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  appproximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  November  13, 1987. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-26600  Filed  11-13-87;  5:10  pmj 

BILUNG  CODE  621(M)1-M 


UNITED  STATES  INTERNATIONAL  TRADE 

COMMISSION 

TIME  ANO  DATE:  Tuesday,  November  17, 

1987  at  10:00  a.m. 

place:  Room  117,  701  E  Street,  NW., 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratiflcations 

4.  Petitions  and  Complaints 

5.  Inv.  701-TA-282  (Final)  [Certain  Forged 

Steel  Crankshafts  from  Brazil)— briefing 
and  vote. 

6.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  R.  Mason. 
Secretary.  (202)  523-0161. 
Kenneth  R.  Mason, 

Secretary. 
November  6, 1987. 

[FR  Doc.  87-26625  Filed  11-13-87;  5:13  pm] 
BILUNG  COOE  7020-02-H 

NATIONAL  MEDMTION  BOARD 

TIME  AND  date:  2:00  p.m..  Wednesday, 

December  9, 1987. 

PLACE:  Board  Hearing  Room  8th  Floor, 

1425  K.  Street,  NW..  Washington.  DC. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Ratification  of  the  Board  actions  taken  by 

notation  voting  during  the  month  of 
November,  1987. 

2.  Other  priority  matters  which  may  come  . 

before  the  Board  for  which  notice  will  be 
given  at  the  earUest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director's  office 
following  the  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Charles  R.  Barnes. 
Executive  Director.  Tel:  (202)  523-5920. 

Date  of  Notice:  November  16, 1987. 
Charies  R.  Barnes, 

Executive  Director,  National  Medication 

Board. 

[FR  Doc.  87-26722  Filed  11-16-87;  2:59  pm] 

BILUNG  COOE  7S50-01-M 


Wednesday 
November  18,  1987 


Part  W 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  139 

Airport  Certification;  Revision  and 
Reorganization;  Final  Rtrte 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  139 

(Docket  No.  24*12;  Amdt  No.  139-14] 

Airport  Certification;  Revision  and 
Reorganization 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  revises  and 
reorganizes  the  part  of  the  Federal 
Aviation  Regulations  dealing  with  the 
certification  and  operation  of  airports 
serving  certain  air  carriers.  It  is  needed 
to  clarify  the  language  in  the  part,  to 
make  it  more  understandable,  to  define 
certain  requirements  more  specifically, 
to  impose  additional  safety 
requirements,  and  to  modify  other 
requirements  considered  unnecessary 
and  unduly  costly. 
date:  The  effective  date  of  this 
amendment  is  January  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Jose  Roman,  ]r.,  Safety  and 
Compliance  Division  (AAS-300),  Office 
of  Airport  Standards,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
Telephone  (202)  267-8724. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  amendment  was  proposed  in 
Notice  of  Proposed  Rulemaking  (NPRM), 
Notice  No.  85-22  (50  FR  43094;  October 
23, 1985),  which  provided  all  interested 
persons  with  the  opportunity  to 
comment  and  to  participate  in  this 
rulemaking. 

Since  1970,  section  612  of  the  Federal 
Aviation  Act  of  1958  (FAAct)  (49  U.S.C. 
1432)  has  empowered  the  Administrator 
to  issue  airport  operating  certificates  to 
airports  serving  certain  air  carriers,  and 
to  establish  minimum  safety  standards 
for  the  operation  of  those  airports.  Part 
139  of  the  Federal  Aviation  Regulations 
(FAR),  adopted  on  June  12, 1972, 
effective  July  21, 1972  (37  FR  12278;  June 
21, 1972),  as  amended,  prescribes  rules 
governing  the  certification  and  operation 
of  airports  served  by  air  carriers  with 
aircraft  having  a  seating  capacity  of 
more  than  30  passengers.  As  was 
explained  in  Notice  No.  85-22,  with  the 
experience  gained  and  advancements 
made  since  the  adoption  of  Part  139, 
with  the  recommendations  made  by  the 
National  Transportation  Safety  Board 
(NTSB),  and  with  the  comments  offered 
by  various  segments  of  the  public,  it 
became  apparent  that  substantial 
revisions  of  Part  139  were  needed.  It 
was  recognized  that  the  organization  of 


the  part  was  in  many  places 
cumbersome  and  confusing,  and  certain 
sections  required  clarification  to  better 
define  the  requirements  and  to  make 
them  more  understandable.  In  addition, 
it  was  clear  that  certain  requirements 
needed  to  be  added  or  strengthened  to 
enhance  safety.  Others  needed 
modification  to  improve  the  benefit  to 
cost  ratio  without  affecting  safety. 
Notice  No.  8&-22  was  issued  to 
address  these  concerns.  Comments  were 
received  covering  all  parts  of  the  rule 
and  have  been  considered  in  developing 
this  amendment. 

Discussion  of  the  Comments  and  the 
Amendment 

A  total  of  179  commentators 
responded  to  Notice  No.  85-22.  The 
comments  represented  the  views  of 
airport  operators,  pilots,  airlines, 
consumer  groups,  Federal  agencies, 
state  and  local  governments,  and 
Congress. 

A  significant  number  of  the  comments 
suggested  word  changes,  clarification, 
and  organization.  For  the  most  part, 
these  comments  were  accepted.  The 
changes  resulted  in  a  better  organized 
and  more  understandable  regulation. 
Where  a  section  or  change  in  wording  is 
not  discussed  in  this  preamble,  the 
amendment  is  adopted  for  the  same 
reasons  as  were  stated  in  the  notice. 

Subpart  A — General 

Section  139.1    Applicability. 

As  v/ith  former  Part  139,  the  part  is 
not  applicable  to  airports  at  which  only 
air  carrier  training,  ferry,  or  aircraft 
check  or  test  operations  are  conducted. 
Section  139.1  has  been  amended  to 
make  clear  that  it  does  not  apply  to 
airports  at  which  air  carrier  operations 
are  conducted  only  by  reason  of  the 
airport  being  designated  as  an  alternate 
airport. 

Section  139.3    Definitions. 

Many  commentatots  expressed 
concern  with  the  proposed  definition  of 
a  "movement  area"  and  suggested 
instead  the  retention  of  the  term  "air 
operations  area."  The  concern  dealt 
primarily  with  including  the  loading 
ramps  and  aircraft  parking  areas  within 
the  definition  of  "movement  area." 
Under  proposed  S  139.325  (adopted  as 
S  139.329),  this  would  have  required 
two-way  radio  communication  between 
service  vehicles  on  the  loading  ramps 
and  parking  areas  and  the  airport  traffic 
control  tower,  or  other  controlling 
means.  This  was  not  the  intent  of  the 
proposed  "movement  area"  definition 
and  hence  the  final  rule  has  been 
changed  to  exclude  the  loading  ramps 


and  parking  areas  from  the  definition. 
Where  a  section  is  meant  to  apply  to 
loading  ramps  and  parking  areas,  it 
specifically  so  states. 

Additional  definitions  have  been 
added  since  the  NPRM  was  issued  to 
facilitate  using  Part  139.  These 
definitions  are  intended  to  clarify 
terminology,  not  change  the 
requirements. 

A  new  definition,  "air  carrier 
operation",  includes  the  period  of  time 
from  15  minutes  prior  to,  until  15 
minutes  after,  the  takeoff  or  landing,  to 
ensure  that  aircraft  rescue  and 
firefighting  (ARFF)  equipment  are  in 
place  to  provide  the  level  of  protection 
required  by  this  part. 

Section  139.5    Airport  certification 
standards  and  procedures. 

A  few  commenters  opposed  the 
reference  to  the  Advisory  Circulars  as 
acceptable  means  of  compliance  with 
the  rule.  It  was  felt  that  the  reference 
would  impose  on  the  airport  operators 
additional  requirements  which  are 
contained  in  the  Advisory  Circulars  but 
not  in  the  rule.  However,  the  majority  of 
the  comments  agreed  with  referencing 
the  Advisory  Circulars  provided  that 
these  publications  were  kept  current. 
The  Advisory  Circulars  are  intended  to 
identify  acceptable  means  of 
compliance  with  Part  139,  but  are  not 
the  only  means. 

Subpart  B — Certification 

Section  139.109    Duration  of  certificate. 

A  number  of  responders  opposed  the 
provision  which  would  permit  the  FAA 
to  reduce  an  airport  operating  certificate 
to  a  limited  airport  operating  certificate 
if  the  airport  no  longer  serves  or  is 
expected  to  serve  any  scheduled 
operations  of  air  carrier  aircraft.  They 
suggested  that  a  reduction  of  a 
certificate  should  be  at  the  option  of  the 
airport  operator  and  not  at  the  option  of 
the  Administrator.  Many  expressed 
concern  that  the  costs  to  upgrade  the 
certificate  would  prove  burdensome  in 
the  event  that  this  upgrading  was 
needed  at  some  later  date.  The  FAA  is 
not  aware  of  any  reason  why  it  is  more 
expensive  to  surrender  a  full  certificate 
and  then  later  regain  the  certificate  than 
it  is  to  continue  the  certificate 
uninterrupted.  Further,  the  airport  may 
maintain  Part  139  standards  without  a 
full  certificate  if  it  chooses.  In  deciding 
whether  to  revoke  a  full  certificate  and 
issue  a  limited  certificate,  the  airport's 
reasonable  expectation  of  future  air 
carrier  service  will  be  considered. 

The  FAA  has  determined  that  it  is 
imnecessary  to  state  in  Part  139  the 


authority  and  procedures  under  which 
the  FAA  suspends  or  revokes  an  airport 
operating  certificate  or  a  limited  airport 
operating  certificate.  It  is  clear  from 
section  609  of  the  Federal  Aviation  Act 
of  1958  (the  Act)  that  the  Administrator 
may  suspend  or  revoke  such  a 
certificate  if  he  determines  that  safety  in 
air  commerce  or  air  transportation  and 
the  public  interest  requires  it.  As 
indicated  in  the  proposed  section,  such  a 
determination  may  be  based  on  a  failure 
to  comply  with  any  requirement  of  the 
Act.  Part  139,  the  provisions  or 
limitations  of  the  certificate,  or  the 
airport's  approved  certification  manual 
or  specifications.  Included  in  these 
grounds  for  suspension  or  revocation  is 
the  failure  to  continue  to  meet  the 
eligibility  requirements  for  a  certificate. 
Also,  it  should  be  noted  that  under 
section  609  a  certificate  could  be 
suspended  or  revoked  for  violation  of 
other  regulations,  such  as  a  failure  of  the 
airport  to  comply  with  the  aviation 
security  requirements  of  Part  107.  The 
applicable  procedures  for  any  certificate 
action  are  clearly  set  forth  in  Part  13. 

Subpart  C— Airport  Certification  Manual 
and  Airport  Certification  Specifications 

Section  139.201    Airport  operating 
certificate:  Airport  certification  manual. 

Proposed  §  139.201  stated:  "only  those 
items  required  by  the  Administrator  for 
certification  under  this  part  are  deemed 
approved  by  the  Administrator."  A 
number  of  commenters  agreed  with  this 
proposal.  However,  after  further 
consideration,  it  appears  that  the 
provision  could  be  misinterpreted  by  a 
certificate  holder  to  allow  it  to  disregard 
portions  of  the  manual  which  it  felt  were 
not  strictly  necessary  under  Part  139. 
This  was  not  intended.  The  manual  is 
intended  to  clearly  specify  the 
certificate  holder's  responsibilities,  and 
thus  minimize  uncertainties  in  the 
program.  The  rule,  as  adopted,  requires 
that  a  certificate  holder  must  comply 
with  its  manual,  even  if  it  believes  the 
manual  has  requirements  beyond  the 
minimum  necessary  for  Part  139 
certification.  For  instance,  if  a  certificate 
holder's  manual  requires  it  to  conduct 
an  inspection  of  the  airport  specified  in 
§  139.327  7  days  a  week,  but  it  has  air 
carrier  operations  only  5  days  a  week, 
the  certificate  holder  must  comply  with 
its  manual.  While  the  certificate  holder 
may  have  grounds  to  amend  its  manual, 
it  is  not  free  to  disregard  it  On  the  other 
hand,  subjects  not  addressed  in  Part  139 
should  not  be  included  in  the  manual 
and  would  not  be  enforced  by  the  FAA. 
The  rule  as  adopted  provides:  "only 
those  items  addressing  subjects  required 
for  certification  under  this  Part  shall  be 


included  in  the  airport  certification 
manual." 

A  few  commenters  suggested  that  the 
manual  required  by  Part  139  should  be 
termed  "Airport  Certification  Manual", 
to  emphasize  that  the  manual  covers 
only  airport  certification  requirements, 
not  all  aspects  of  airport  operations.  The 
FAA  has  decided  to  adopt  the  term 
"Airport  Certification  Manual."  It  was 
also  suggested  that  a  lead  time  or  grace 
period  should  be  provided  for  revising 
the  manual  to  comply  with  the  rule 
revision.  Some  expressed  concern  that  a 
total  rewrite  of  the  existing  manuals 
would  be  required  to  reflect  the 
reorganization  of  Part  139.  It  is  not 
FAA's  intent  that  a  new  manual  would 
have  to  be  developed  for  every 
certificated  airport.  However,  existing 
manuals  would  require  modification  and 
some  restructuring  to  comply  with  the 
new  requirements.  The  FAA  is  allowing 
1  year  from  the  effective  date  of  this 
amendment  to  bring  existing  manuals 
into  compliance  with  the  new 
requirements.  If  there  are  extenuating 
circumstances  or  compelling  reasons 
why  additional  time  is  necessary,  the 
Administrator  may  approve  a  time 
extension. 

Section    139.205  Contents  of  airport 
certification  manual. 

Some  commenters  expressed  concern 
with  the  requirement  to  include,  in  the 
airport  certification  manual,  a 
description  of  each  access  road 
designated  for  use  by  firefighting  and 
rescue  vehicles.  Other  comments 
suggested  that  the  access  routes  to  be 
included  in  the  manual  be  limited  to 
those  in  the  "air  operation  areas." 
Others  felt  that  the  entire  road  network 
be  addressed  rather  than  just  the  access 
roads.  The  FAA  has  determined  that  the 
wording  in  the  rule  is  adequate, 
permitting  the  certificate  holder  to 
determine,  as  part  of  its  planning  for 
emergencies,  which  roads  will  most 
likely  be  needed  during  emergency 
conditions  and  to  designate  them  as 
such  in  the  manual. 

Section  139.209    Airport  operating 
certificate:  Airport  certification 
specifications. 

As  with  proposed  §  139.201,  proposed 
§  139.209  stated:  "only  those  items 
required  by  the  Administrator  for 
certification  under  this  part  are  deemed 
approved  by  the  Administrator." 
Commenters  agreed  with  this  proposal. 
However,  the  FAA  is  equally  concerned 
that  the  provision  could  be 
misinterpreted  by  a  certificate  holder  to 
allow  it  to  disregard  portions  of  the 
specifications  which  it  felt  were  not 


strictly  necessary  vnder  Part  139. 
Accordingly,  §  139.209,  as  adopted, 
specifies  that  the  certificate  holder  must 
comply  with  its  specifications,  even  if  it 
believes  the  specifications  have 
requirements  beyond  the  minimum 
necessary  for  Part  139  certification.  As 
with  the  airport  certification  manual, 
subjects  not  addressed  in  Part  139 
should  not  be  included  in  the 
specifications  and  would  not  be 
enforced  by  the  FAA.  This  section  also 
provides:  "only  those  items  addressing 
subjects  required  for  certification  under 
this  part  shall  be  included  in  the  airport 
certification  specifications." 

In  response  to  comments,  a  similar 
terminology  has  been  used  to  require 
that  the  specifications  required  by  Part 
139  be  termed  "Airport  Certification 
Specifications",  to  emphasize  that  the 
specifications  cover  only  airport 
certification  requirements,  and  not  all 
aspects  of  airport  operations.  A  lead 
time  or  grace  period  has  also  been 
provided  for  revising  the  specifications 
to  comply  with  the  rule  revision.  The 
FAA  is  allowing  1  year  from  the 
effective  date  of  this  amendment  to 
bring  existing  specifications  into 
compliance  with  the  new  requirements. 
As  in  the  case  of  airport  certification 
manuals,  if  there  are  extenuating 
circumstances  or  compelling  reasons 
why  additional  time  is  necessary,  the 
Administrator  may  approve  a  time 
extension. 

Subpart  D — Operations 

Section  139.305    Paved  areas. 

A  number  of  commenters  indicated 
that  a  better  definition  for  a  pavement 
hole  was  needed.  The  proposed 
maximum  surface  area  of  12  square 
inches  would  be  reasonable  if  maximum 
and  minimum  dimensions  were  also 
specified,  they  stated.  As  proposed,  a 
very  thin,  long  crack  would  fall  within 
the  stated  definition  of  a  hole.  This  was 
not  the  intent  of  the  proposed  rule. 
Consequently,  the  rule  has  been 
changed  to  define  a  hole  specifically 
with  maximum  and  minimum 
dimensions.  A  crack  would  be 
prohibited  if  it  could  impair  the 
directional  control  of  the  aircraft.  A  few 
commenters  from  Alaska  recommended 
the  addition  of  a  section  dealing  with 
unpaved  areas.  Since  there  are  some 
certificated  airports  in  the  state  with 
gravel  runways,  this  recommendation 
was  accepted.  One  commenter  did  not 
agree  with  the  3-inch  lip  criteria  for 
pavement  edges.  Instead,  it  was 
recommended  that  a  1-inch  criteria  be 
used.  The  FAA  has  determined  that  a  1- 
inch  criteria  would  be  unduly  restrictive. 
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The  3-inch  criteria  has  withstood  the 
test  of  time,  proved  to  be  reasonable, 
and  to  have  provided  a  satisfactory 
margin  of  safety. 


Section  139.309    Safety  areas: 

Some  commenters  expressed  concern 
with  the  requirement  for  a  safety  area 
and  suggested  allowing  exemptions  by 
the  Administrator.  The  NTSB 
recommended  that  all  runways  utilized 
by  air  carrier  aircraft  have  safety  areas 
or  safety  areas  constructed  as  close  to 
the  standards  as  possible.  A  few 
commentators  recommended  that  the 
FAA  define  the  dimensions  for  safety 
areas  to  eliminate  the  confusion  which 
has  existed  in  the  past.  Two  pilot 
associations  suggested  establishing  a 
timeframe  for  those  airports  whose 
safety  areas  are  not  in  accordance  with 
standards  to  bring  all  safety  areas  into 
conformity  with  current  standards. 
While  safety  areas  are  a  highly 
desirable  safety  feature,  the  FAA 
recognizes  that  requiring  full-size  safety 
areas  or  requiring  upgrading  of  existing 
safety  areas  when  FAA  criteria  are 
upgraded  is  not  practicable  either 
physically  or  economically.  Although 
the  FAA  will  continue  to  require  full- 
size  safety  areas  to  the  extent 
practicable,  it  has  determined  that 
certificate  holders  should  not  be 
required  to  upgrade  safety  areas  each 
time  the  FAA  changes  its  criteria.  This 
section  also  clarifies  and  codifies 
certain  existing  safety  area  criteria. 

The  rule,  as  adopted,  requires  that  the 
certificate  holder  maintain  the 
dimensions  of  safety  areas  as  they 
existed  on  the  day  before  the  effective 
date  of  this  amendment.  For  runways 
and  taxiways  constructed, 
reconstructed,  or  significantly  expanded 
on  or  after  the  effective  date,  to  the 
extent  practicable,  the  safety  area  must 
meet  criteria  acceptable  to  the 
Administrator  at  the  time  of 
construction,  reconstruction,  or 
expansion.  I 

Section  139.311    Marking  and  lighting. 

A  number  of  commenters  stated  that 
airport  rotating  beacons  are  not 
necessary  at  all  airports  and  should  be 
installed  at  the  discretion  of  the  airport 
operator.  The  FAA  has  received 
numerous  recommendations  from  air 
carrier  pilots  to  the  effect  that  a  rotating 
beacon  is  a  valuable  visual  aid  and 
should  be  required.  These  letter 
recommendations  were  accepted. 

A  number  of  commenters  requested 
clarification  of  the  provision  requiring 
taxiway  centerline  lighting  and  edge 
lights  or  reflectors.  The  requirement  has 
been  clarified  to  state  that  only  one  of 
these  items  is  required.  The  NTSB  and  a 


pilot's  association  support  the 
requirements  for  signs  and  markings. 

The  NTSB  and  others  recommended 
requiring  runway  hold  marking  and 
signs  for  all  runways,  not  just  those 
runways  with  an  ILS  and  runway 
critical  areas.  After  further 
consideration,  the  FAA  agrees  with 
these  recommendations.  These  markings 
and  signs  should  help  to  reduce  runway 
incursions. 

Section  139.313    Snow  and  ice  control. 

A  significant  number  of  commenters 
expressed  concern  with  the  proposed 
requirement  that  there  be  "no  ice  on 
movement  areas".  The  commenters  felt, 
however,  that  a  certificate  holder 
should,  in  accordance  with  the  airport 
snow  removal  plan,  mitigate  as  much  as 
possible  the  effects  of  snow  and  ice  on 
air  carrier  operations.  A  pilots' 
association  supported  the  complete 
removal  of  all  ice,  snow,  and  slush  from 
the  movement  areas.  Criticism  of  the 
proposal  has  merit.  In  some  areas  of  the 
country,  for  instance,  snow  is 
compacted  in  a  manner  which  provides 
an  acceptable  surface  for  aircraft 
operations.  The  final  rule  provides 
procedures  for  prompt  removal  and 
control,  as  completely  as  practical,  of 
snow,  ice,  and  slush. 

A  number  of  commentators  suggested 
that  a  better  definition  of  "it  is  likely 
that  snow  conditions  will  exist"  is 
required.  This  has  been  modified  to 
"where  snow  and  icing  conditions 
regularly  occur." 

The  NTSB  supports  more  definitive 
standards  and  the  need  for  a  written 
snow  removal  plan.  The  FAA  accepts 
the  recommendations  and  they  are 
reflected  in  the  rule  as  adopted. 

Section  139.315    Aircraft  rescue  and 
firefighting:  Index  determination. 

With  respect  to  the  airport  firefighting 
index,  a  few  commentators  expressed 
concern  that  the  level  of  aircraft  rescue 
and  firefighting  (ARFF)  capability 
required  for  the  busiest  3  consecutive 
months  may  serve  to  unnecessarily 
penalize  airports  serving  largely 
seasonal  tourist  traffic.  The  comments 
suggested  that  instead,  the  index  should 
be  based  on  the  average  daily 
departures  over  the  entire  year.  From 
the  commenters  there  was  considerable 
support  for  the  busiest  3  months  criteria. 
This  requirement  was  adopted  in  the 
rule.  Basing  the  level  on  the  busiest  3 
consecutive  months  of  the  year  ensures 
that  airports  have  an  adequate  level  of 
service  during  high-use  periods  and  is 
consistent  with  guidance  isued  by  the 
International  Civil  Aviation 
Organization.  At  times  when  the  actual 
air  carrier  aircraft  size  serving  the 


airport  would  permit  a  lower  designated 
airport  index,  the  certificate  holder  may 
reduce  its  firefighting  service 
accordingly  under  §  139.319(c). 

A  number  of  commentators  expressed 
concern  that  the  method  of  determining 
the  required  index  contains  anomalies 
that  would  allow  a  Boeing  727,  or  higher 
index  aircraft,  to  operate  with  the 
minimum  firefighting  capabilities 
provided  by  Index  A.  This  could  have 
occurred  if  there  were  less  than  five 
average  daily  departures  of  all  air 
carrier  aircraft  serving  the  airport. 
Based  on  these  comments,  the  method  of 
determining  the  required  index  was 
revised  to  eliminate  this  anomally  and 
to  require  all  certificated  airports  to 
provide  an  appropriate  level  of  ARFF 
during  air  carrier  operations. 

The  rule,  as  adopted,  will  require  an 
Index  which  is  determined  by  the  largest 
aircraft  serving  the  airport.  If  there  are  5 
or  more  air  carrier  operations  of  that 
aircraft  group,  the  Index  will  be  for  that 
group's  level.  However,  if  there  are  less 
than  5  air  carrier  operations,  the  Index 
will  be  one  Index  below  that  specified 
for  that  aircraft  group. 

For  example,  assume  the  airport  is 
served  by  5  Boeing  727s  and  two  Boeing 
737s,  the  Index  would  be  Index  C.  If  the 
number  of  Boeing  727  operations 
dropped  to  3  operations,  the  Index 
required  would  be  Index  B.  If  there  is 
only  one  Boeing  727  operation,  and  no 
other  operations  by  other  air  carrier 
aircraft,  then  the  Index  would  remain 
Index  B,  one  below  the  specified  Index 
for  the  airport.  The  operator  may  use  the 
next  lower  Index  when  there  are  less 
than  5  air  carrier  operations  in  any  one 
air  carrier  aircraft  group.  The  FAA  has 
determined  that  this  change  will  have  no 
economic  impact  on  existing  airports.  In 
the  future,  airports  applying  for  airport 
operating  certificates  which  might 
experience  an  adverse  economic  impact 
can  apply  for  an  exemption  to  the  ARFF 
requirements. 

Section  139.317    Aircraft  rescue  and 
firefighting:  Equipment  and  agents. 

A  few  commenters  suggested  that  the 
requirements  for  ARFF  at  small  airports 
was  economically  indefensible, 
inefficient,  and  a  waste  of  resources. 
The  NTSB  and  others  felt  that 
firefighting  capabilities  should  not  be 
determined  on  a  case-by-case  basis  as 
permitted  under  the  NPRM  for  Index  A. 
The  latter  group  felt  that  minimum 
standards  should  be  provided.  After 
carefully  considering  these  comments, 
the  FAA  concluded  that  ARFF 
determination  on  a  case-by-case  basis  is 
not  in  keeping  with  its  responsibility 
under  the  Federal  Aviation  Act  of  1958. 


Section  601  of  the  Act  gives  full 
consideration  during  rulemaking  to  the 
air  carrier's  duty  to  perform  its  services 
with  the  highest  possible  degree  of 
safety  in  the  public  interest.  Reducing 
the  requirements  for  the  smaller  airports 
would  be  inconsistent  with  this 
responsibility.  Instead,  a  specific 
requirement  for  Index  A  airports,  similar 
to  existing  requirements,  is  specified  in 
§  139.317(a). 

We  believe  that  Index  A  requirements 
have  been  minimal  and  have  not  been 
unduly  burdensome  on  the  certificate 
holders.  Nevertheless,  we  continue  to  be 
sensitive  to  the  cost  to  the  airports  of 
providing  an  adequate  rescue  and 
firefighting  capability.  While  the  FAA 
has  the  responsibility  to  ensure  that 
adequate  safety  standards  are 
maintained,  we  are  equally  cognizant  of 
the  need  to  minimize  costs.  If,  in  the 
future,  there  appears  to  be  a  method  of 
achieving  adequate  airport  fire  safety 
that  is  less  burdensome  on  certificate 
holders,  we  will  consider  modifying  our 
requirements  accordingly. 

A  number  of  commentators  opposed 
reducing  the  number  of  ARFF  vehicles 
for  Index  B  while  others  supported  the 
reduction.  Those  opposed  were 
concerned  that  a  reduction  would 
provide  an  inadequate  ARFF  capability. 
The  FAA  has  determined  that  the 
capacity  of  the  proposed  vehicle  is 
sufficient.  However,  the  rule,  as 
adopted,  provides  a  one  or  a  two-vehicle 
option  to  meet  Index  B  requirements. 
Airport  operators  may  want  to  select  the 
one-vehicle  option,  since  it  offers  a 
potential  economic  benefit. 

A  number  of  commenters  were 
concerned  with  the  opportunity  under 
Index  B  or  C  to  select  an  option  that  did 
not  include  a  rapid  response  vehicle.  It 
was  argued  that  no  justificiation  existed 
to  support  requiring  a  vehicle,  carrying 
1500  gallons  of  water  and  AFFF,  to 
respond  in  3  minutes.  It  was  alleged  that 
this  sophisticated  equipment  and  short 
response  requirement  was  not 
warranted.  The  rule,  prior  to  this 
amendment,  provided  no  option  since 
each  index  required  an  Index  A-type 
vehicle  that  could  be  used  to  satisfy  the 
3-minute  criteria.  The  commenters  are 
concerned  that  there  would  be  an 
immediate  requirement  to  require  new 
vehicles  to  satisfy  the  new  standard. 
However,  the  certificate  holder's  current 
equipment  is  "grandfathered  in"  under 
§  139.37(f)  and  may  be  used  until  all 
vehicles  are  replaced  or  rehabiUtated. 
Advances  in  the  state-of-the-art  have 
now  made  it  feasible  for  the  new,  larger 
ARFF  vehicles  to  meet  the  response  time 
requirements.  Accordingly,  the  FAA  has 
determined  that  it  is  reasonable  to 


require  a  3-minute  response  time  for  the 
larger  vehicles,  when  the  option  selected 
by  the  airport  limits  available  ARFF 
equipment  to  that  type. 

The  final  rule  makes  it  clear  that  the 
amount  of  dry  chemical  required 
contemplates  use  of  sodium-based  dry 
chemical.  An  appropriate  amount  of 
potassium-based  dry  chemical  may  be 
substituted  under  S  139.317(i)(6). 

The  final  rule  specifies,  as  with  AFFF 
discharge  capacity,  discharge  rates  for 
dry  chemical  or  halon. 

Section  139.319    Aircraft  rescue  and 
firefighting:  Operational  requirements. 

A  number  of  commenter  opposed 
relaxing  the  response  time  for  Index  A. 
This  aspect  was  also  considered  in  the 
reevaluation  of  the  Index  A  ARFF 
requirements,  with  the  conclusion  that  a 
response  time  is  essential  in  order  to 
provide  an  effective  rescue  capability. 

A  number  of  commenters  suggested 
that  the  requirement  for  ARFF  vehicle 
communications  should  be  outlined  in 
the  airport  emergency  plan.  The  FAA 
believes  that  the  operational 
requirements  for  ARFF  equipment 
should  be  specified  in  only  one  section 
of  the  regulation  to  avoid 
misinterpretation  and  possible 
confusion.  The  emergency  plan  itself, 
may  restate  these  communications 
procedures.  However,  they  will  only  be 
specified  in  the  regulation  in  §  139.319. 

A  significant  number  of  commenters 
disagreed  with  the  proposal  to  require 
restricting  air  carrier  operations  after  an 
ARFF  vehicle  becomes  inoperable  for  a 
period  greater  than  8  hours,  rather  than 
the  10  days  currently  permitted  in  the 
rule.  Concern  was  expressed  that  it 
might  be  impossible  to  obtain 
replacement  parts  in  that  timeframe,  and 
that  it  was  overly  restrictive  and  would 
impose  an  economic  burden  on  airport 
operators.  A  number  of  commenters 
recommended  restricting  air  carrier 
operations  after  24-48  hours  of  a  ARFF 
vehicle  downtime  rather  than  8  hours. 
After  taking  into  consideration  these 
views,  and  after  assessing  possible  risks 
associated  with  airports  having 
insufficient  equipment  for  up  to  10  days, 
the  rule,  as  adopted,  permits  down  time 
of  up  to  48  hours  before  restricting  air 
carrier  operations. 

A  significant  number  of  commenters 
recommended  that  different  levels  of 
emergency  medical  care  training  should 
be  set  forth  considering  the  wide  range 
of  airport  firefighting  indexes.  It  was 
argued  that  it  is  not  realistic  for  Index  A 
to  have  the  same  requirements  as  Index 
E.  Some  found  the  emergency  medical 
care  requirements  unacceptable  and 
recommended  that  they  be  entirely 
removed.  This  group  maintained  that  the 


cost  of  implementing  this  requirement 
had  been  grossly  underestimated  and 
that  inadequate  consideration  was  given 
to  the  increased  liability  and  insurance 
costs,  increased  training  costs,  reduced 
flexibility  in  assignment  of  personnel, 
etc.  The  NTSB  believes  that  one 
Emergency  Medical  Technician  (EMT)  is 
inadequate  and  recommended  indexing 
by  airport  size.  A  pilots'  association 
recommended  that  at  least  50  percent  of 
ARFF  personnel  be  EMT-trained. 

The  commenters  did  not  provide 
support  for  their  assertion  as  to  the  cost 
of  training  and  the  FAA  has  found  that 
the  training  is  available  for  little  or  no 
cost  in  many  areas.  Further,  it  appears 
that  many  current  airport  firefighters 
already  have  this  training  (even  though 
they  may  not  be  termed  "EMT'  under 
state  licensing  requirements)  and 
virtually  all  professional  firefighters 
have  the  training.  Therefore,  it  appears 
the  rule  would  not  provide  an  undue 
burden  and  should  provide  significant 
benefits.  After  evaluating  the  comments, 
the  rule  is  adopted,  as  proposed,  to 
require  that,  during  air  carrier 
operations,  at  least  one  of  the  required 
firefighting  personnel  on  duty  be  trained 
and  current  in  basic  emergency  medical 
care. 

A  few  commenters  proposed  that  the 
access  roads  provision  be  deleted  in  its 
entirety.  It  was  contended  that  the 
regulation  should  address  the  issue  of 
road  network  and  not  access  roads.  The 
proposal  would  not  require  that  all 
existing  access  roads  be  maintained  but 
only  those  designated  for  ARFF  use.  The 
FAA  is  aware  that  there  are  many 
access  roads  on  airports  which  would 
not  be  appropriate  or  necessary  for 
emergency  vehicle  use.  It  would  be  an 
unnecessary  burden  to  maintain  the 
entire  road  system  for  such  purposes. 
This  issue  can  be  effectively  addressed 
by  designating  those  roads  considered 
essential  to  ARFF  in  the  certification 
manual.  This  would  clearly  identify  the 
roads  to  be  maintained  for  the  intended 
use  and  would  ensure  that  the 
firefighters  would  know  which  roads 
could  be  relied  on  to  gain  rapid  access 
to  various  parts  of  the  airport. 

Section  139.321    Handling  and  storing 
hazatdous  substances  and  materials. 

Comments  were  received  from  the 
public  and  governmental  sources  such 
as  NTSB.  They  recommended  that 
revisions  be  made  to  the  fuel  handling 
and  storage  requirements.  Additionally, 
a  number  of  Congressional  comments 
were  received  expressing  concern  about 
the  safety  of  fueling  operations  on 
airports.  Other  comments  suggested  that 
.  FAA  develop  regulatory  procedures  to 
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ensure  more  effective  monitoring  of 
aircraft  fueling.  In  this  regard,  it  was 
also  suggested  that  the  FAA  encourage 
voluntary  industry  efforts  to  address 
these  concerns.  A  series  of  industry 
meetings  were  held  regarding  this  issue. 
Subsequently,  a  consensus  industry 
position  was  adopted  consisting  of  a 
five-point  program  which  included  the 
recommendation  that  misfueling  and 
fuel  contamination  precautions  would 
be  undertaken  on  a  voluntary  basis  by 
the  fuelers. 

The  preponderance  of  the  commenters 
favored  Option  2,  which  would  rely  on  a 
voluntary  industry  program  of  tenant 
fueling  practices  and  procedures  to 
protect  against  misfueling,  fuel 
contamination  and  provide  the 
necessary  training.  This  option  relies 
heavily  on  the  guidance  contained  in  the 
FAA  Advisory  Circular  on 
recommended  fueling  practices  and 
procedures.  Under  this  option  the  airport 
operator  will  retain  responsibility  for 
exercising  control  over  tenant  fueling 
practices  with  respect  to  safety  from  fire 
and  explosion.  A  few  commenters 
favored  Option  1,  which  would  continue 
to  require  airport  operators  to  exercise 
general  oversight  of  fueling  activities, 
including  assuming  risks  of  fire, 
contamination,  and  misfueling.  Some 
commenters  favored  certification  of 
fuelers,  and  relieving  airport  operators 
from  all  responsibility  for  these  hazards, 
while  retaining  airport  operator 
responsibility  for  exercising  some 
control  with  respect  to  safety  from  fire 
and  explosion. 

A  number  of  concerns  have  been 
raised  about  each  of  these  opticms.  The 
option  to  certificate  fuelers  would  be 
very  costly  and  time  consuming  for  both 
the  FAA  and  industry.  There  are  about 
700  certificated  airports,  many  with 
more  than  one  tenant  fueler.  To  create  a 
new  Federal  administrative  program  to 
regulate  this  large  and  diverse  number 
of  operators  would  be  burdensome  and 
impractical. 

Some  commenters  felt  continuing  to 
require  airport  operators  to  exercise 
general  oversight  over  quality  control 
and  aircraft  fueling  and  the  necessary 
training  to  support  these  activities 
imposes  on  airport  operators  an 
inappropriate  responsibility.  Many 
expressed  the  view  that  airport 
personnel  did  not  possess  the  necessary 
technical  knowledge  to  conduct  this 
surveillance.  Other  commenters 
expressed  concern  over  the  adequacy  of 
obtaining  a  consistent  level  of  safety  by 
relying  on  voluntary  programs. 

Sections  121.133  and  135.21  require  all 
air  carriers  to  prepare  and  keep  current 
a  manual  containing  maintenance 
information  and  instructions  for  the  use 


and  guidance  of  ground  operations 
personnel  in  conducting  their 
operations.  The  manual  must  contain 
procedures  for  refueling  aircraft, 
eliminating  fuel  contamination, 
protection  from  fire,  and  supervising  and 
protecting  passengers  during  refueling. 
For  this  reason,  this  amendment  relieves 
Part  139  certificate  holders  of  the 
requirement  to  exercise  oversight  over 
air  carrier  refueling  operations. 

The  FAA  has  considered  the  recent 
advances  made  by  the  industry  in  the 
areas  of  protection  against  misfueling 
and  contamination.  A  number  of 
aviation  fuel  suppliers  are  issuing  a 
"seal  of  approval"  to  Fixed  Base 
Of)erators  that  meet  or  exceed  the  fuel 
company  standards.  NATA,  AAAE  and 
other  organizations  have  developed- a 
series  of  fueling  courses  and  are  making 
them  available  to  fueling  personnel- 
throughout  the  industry.  These  courses 
cover  areas  such  as  quality  control, 
filtration,  loading  and  unloading, 
storage,  handling,  testing,  etc.  In 
addition,  insurance  companies,  air 
carriers,  and  aviation  fuel  suppliers 
conduct  fuel  quality  inspections. 
Through  industry's  own  self  inspection 
efforts  quality  control  and  reductions  of 
fuel  contamination  have  significantly 
improved. 

Industry  has  taken  a  number  of 
additional  steps  such  as  developing  and 
installing  special  fuel  hose  nozzles  and 
retrofit  filler  openings  for  aircraft  to 
prevent  misfueling.  NATA  estimates 
that  ninety  percent  of  the  jet  fuel  hoses 
in  the  United  States  have  been 
retrofitted  with  new  nozzles.  Although, 
progress  has  been  slow  in  persuading 
the  owners  of  aircraft  which  should  not 
receive  jet  fuel  to  install  preventive 
inserts  in  the  aircraft's  fuel  filler 
openings,  industry  education  programs 
for  both  the  fueler  and  the  owner  have 
been  successful  in  significantly  reducing 
incidents  of  misfueling.  In  addition,  the 
largest  aviation  insurance  carrier  for 
general  aviation  aircraft  is  offering  to 
rebate  to  the  owner  all  of  the  cost  of 
retrofitting  these  filler  openings. 

It  has  been  determined  that  voluntary 
programs  instituted  by  industry  have 
significantly  reduced  the  safety 
concerns  related  to  these  activities.  The 
FAA  is  not  aware  of  any  misfueling  or 
contamination  accident,  since  the  . 
industry  voluntary  programs  went  into 
effect.  Under  the  circumstances,  the 
FAA  has  concluded  that  relieving  the 
airport  operator  of  oversight 
responsibility  for  quality  control  and 
aircraft  fueling  activities  of  its  tenant 
fuelers  will  not  result  in  a  derogation  of 
safety.  The  rule  as  adopted,  conforms  to 
this  option  (Option  2).  However,  the 
FAA  will  continue  to  monitor  fueling  to 


determine  if  any  additional  action  will 
be  needed  in  the  future. 

Section  139.323    Traffic  and  wind 
direction  indicators. 

The  reference  to  wind  "tees"  has  been 
deleted  because  they  are  considered 
obsolete  by  the  industry. 

Section  139.325    Airport  emergency 
plan. 

A  number  of  commenters  suggested 
deleting  the  requirements  for  water 
rescue  since  water  areas  off  the  airport 
are  beyond  the  jurisdiction  of  the 
certificate  holder.  Others  felt  that  water 
rescue,  "to  the  extent  practicable." 
should  have  the  broadest  interpretation 
possible  in  order  to  be  effective.  The 
rule  is  being  adopted  as  proposed.  It 
requires  certificate  holders  to  attempt  to 
locate,  and  coordinate  with, 
organizations  which  would  agree  to 
provide  water  rescue  services.  The  rule 
does  not  require  the  certificate  holder  to 
provide  water  rescue  if  such  services 
are  not  available  in  the  community,  and 
therefore,  does  not  rely  on  the  certificate 
holder's  jurisdiction  over  the  water. 
Bodies  of  water  adjacent  to  the  airport 
have  been  specifically  described  to 
eliminate  a  concern  over  ambiguity 
expressed  by  a  few  comments.  The  one- 
quarter  square  mile  criteria  was 
developed  to  de^e  a  body  of  water 
which,  in  most  instances,  is  sufficient  to 
create  significant  difficulty  in  rescuing 
persons  from  an  aircraft  coming  to  rest 
in  the  water.  Should  a  certificate  holder 
have  a  body  of  water  which  meets  the 
criteria,  but  which,  due  to  its  unique 
features  would  not  create  such 
difficulties,  an  exception  from  the 
requirements  may  be  appropriate. 

A  number  of  commenters 
recommended  that  a  full-scale 
demonstration  of  the  emergency  plan  be 
required.  The  recommended  time 
interval  between  demonstrations  varied 
between  2-4  years.  To  assist  in  the 
evaluation,  the  FAA  requested 
comments  on  the  costs  to  conduct  a 
demonstration,  the  extent  to  which 
airports  now  conduct  such 
demonstrations,  and  the  extent  to  which 
such  demonstrations  are  useful.  Most  of 
the  comments  only  addressed  the  time 
interval  between  demonstrations.  The 
FAA  has  decided  to  require  a  full-scale 
demonstration  of  the  emergency  plan 
every  3  years.  This  interval  will  be 
adequate  to  deal  with  personnel 
turnover  and  provide  for  retraining  and 
training  of  new  personnel.  This  full- 
scale  demonstration  will  require  a 
simulated  emergency  having  each  facet 
of  the  airport  emergency  plan  exercised 
as  it  would  in  an  actual  aircraft  disaster. 


This  will  include  ARFF,  local  medical 
resources,  and  other  activities  as 
required  in  the  plan. 

Section  139.329    Ground  vehicles. 

A  number  of  commenters 
recommended  deleting  the  requirements 
limiting  vehicles  on  the  movement  areas 
to  those  necessary  for  airport 
operations.  The  definition  of  movement 
area,  including  loading  ramps  and 
parking  areas,  raised  questions  about 
control  and  access  of  numerous  ground 
vehicles  needed  to  serve  aircraft  during 
loading  and  unloading.  It  was  argued 
that  this  would  generate  an 
unreasonable  requirement  for  two-way 
radios  or  other  communication  methods. 
The  definition  of  a  movement  area  has 
been  changed  to  specifically  exclude 
loading  ramps  and  parking  areas. 
Communication  with  and  control  of 
vehicles  involved  in  inspection,  fueling, 
baggage  handling,  and  other  normal 
activities  on  the  ramps  and  parking 
areas,  because  of  the  definition  change, 
will  no  longer  be  a  matter  of  concern. 

A  number  of  commenters  believed 
that  maintaining  a  record  of  accidents 
should  apply  to  the  airside  only.  The 
proposal  has  been  clarified  to  cover  only 
accidents  or  incidents  on  the  movement 
areas  involving  aircraft  and/or  ground 
vehicles. 

Section  139.333    Protection  ofnavaids. 

A  pilots'  association  expressed 
concern  that  other  activities  on  the 
airport,  such  as  mowing,  could  interfere 
with  navaids.  The  intent  of  the  proposal 
was  to  prevent  such  interference.  In 
response  to  this  comment,  a  new 
§  139.333(c)  clarifies  the  certificate 
holder's  responsibility. 

Section  139.335    Public  protection. 

As  a  result  of  evaluating  the 
comments,  the  FAA  concluded  it  would 
be  more  consistent  with  the  subject 
matter  to  remove  "large  animals"  from 
this  section  and  include  it  under 
§  139.337  Wildlife  hazard  management. 
The  section  is  now  Umited  to 
inadvertent  entry  of  persons  and 
vehicles. 

Section  139.337    Wildlife  hazard 
management. 

A  number  of  commenters  objected  to 
the  proposal  requiring  safeguards 
against  inadvertent  entry  onto  the 
airport  operations  area  by  large  animals. 
They  contend  that  ordinary  fencing  is 
ineffective  in  preventing  deer  from 
entering  the  airport.  The  NTSB  and  a 
pilots'  association  supported  the 
proposal  which  requires  reasonable 
safeguards  against  inadvertent  entry  by 
all  large  animals.  It  is  necessary  for 


safety  that,  when  a  significant  wildlife 
safety  hazard  has  been  identified, 
reasonable  steps  be  taken  to  eliminate 
or  reduce  the  hazard.  A  number  of 
means,  including  special  fencing,  are 
available  to  control  large  animal 
hazards,  without  undue  expense. 

A  number  of  commenters 
recommended  deleting  the  section 
dealing  with  bird  hazard  management  in 
its  entirety  and  retaining  the 
requirements  as  stated  in  §  139.67  of  the 
current  regulation.  It  was  asserted  that 
the  proposal  was  too  detailed  for  a 
regulation  and  more  properly  belongs  in 
an  Advisory  Circular.  A  few  responders 
felt  that  the  proposal  does  not  deal  with 
other  wildlife  hazards.  Others 
recommended  that  a  definition  of  what 
constitutes  a  bird  hazard  was  needed 
and  a  minimum  bird  control  criteria  be 
defined.  As  used  in  the  final  rule, 
wildlife  has  been  deHned  to  include 
domestic  animals  while  out  of  the 
control  of  their  owners.  The  regulation 
has  been  revised  to  include  criteria  for 
the  identification  of  a  wildlife  hazard. 
These  criteria  were  based  on 
recommendations  received  from 
industry  comments.  The  criteria 
identifies  situations  which  may 
reasonably  present  a  significant  safety 
hazard.  Section  139.337  provides  for  the 
conduct  of  an  ecological  study  when  any 
one  of  the  specific  events  identified  in 
the  rule  occur  on  or  near  the  airport.  The 
FAA  can  arrange  for  the  Animal  and 
Plant  Health  Inspection  Service,  of  the 
Department  of  Agriculture,  to  conduct 
the  ecological  study  at  no  cost  to  the 
certificate  holder.  In  response  to  several 
comments,  the  final  rule  provides  further 
clarification  as  to  what  is  needed  to 
make  a  workable  wildlife  hazard 
management  plan  which  is  consistent 
with  all  requirements. 

Part  139  has  required  airport  operators 
to  have  procedures  to  eliminate  wildlife 
hazards.  A  new  paragraph  (f)  has  been 
added  to  §  139.337  to  make  it  clear  that 
airports  continue  to  have  this 
responsibility  and  implement 
procedures  that  respond  immediately  to 
wildlife  hazards. 


Section  139.343 
conditions. 


Noncomplying 


A  number  of  commenters  expressed 
concern  that  certificate  holders  should 
not  be  placed  in  a  position  requiring 
them  to  prohibit  air  carrier  operations 
for  whatever  the  reason.  The  group  also 
recommended  deleting  the  section 
dealing  with  noncomplying  conditions 
and  moving  the  contents  to  the  section 
dealing  with  airport  condition  reporting. 
While  the  FAA  agrees  that  these 
conditions  should  be  listed  in  §  139.339. 
which  requires  reporting,  it  might  still  be 


necessary  to  limit  air  carrier  operations 
if  the  condition  is  determined  to  be 
unsafe.  Accordingly,  the  list  of 
conditions  has  been  moved  to  §  139.339. 
but  §  139.343  will  still  require  limiting  air 
carrier  operations,  when  appropriate. 
The  FAA  has  determined  that  this  is 
necessary  to  assure  that  operations  are 
not  conducted  on  parts  of  the  airport 
that  do  not  meet  minimum  safety 
requirements. 

After  considering  all  of  the  comments, 
the  FAA  has  decided  to  adopt  the 
amendment  proposed  in  Notice  No.  85- 
22,  as  modified  by  FAA's  evaluation  of 
the  comments  as  set  forth  above.  The 
amendment  substantially  reorganizes 
Part  139.  Subpart  A — General,  contains 
the  applicabihty  provisions  and 
definitions  used  in  the  Part.  Subpart  B — 
Certification,  sets  forth  the  general  rules 
pertaining  to  the  eligibility,  application, 
and  issuance  of  certificates.  Subpart  C — 
Airport  Certification  Manual  and 
Airport  Certification  Specifications, 
contains  rules  for  the  preparation  and 
maintenance  of  the  certification  manual 
and  certification  specifications.  Subpart 
D — Operations,  contains  all  of  the 
requirements  for  equipment,  facilities, 
maintenance  procedures,  and  personnel. 

Regulatory  Evaluation 

The  following  is  a  summary  of  the 
final  regulatory  evaluation  for  the 
regulatory  changes  adopted  in  this 
amendment.  A  full  final  regulatory 
evaluation  has  been  prepared  and 
placed  in  the  regulatory  docket. 

Assumptions  used  to  prepare 
economic  estimates  for  the  various 
changes  to  Part  139  have  been 
developed  by  the  FAA.  The  estimates  of 
economic  impacts  for  the  final  rule 
revisions  have  been  constructed  from 
unit  cost  and  other  data  obtained  from 
operators,  industry  trade  associations, 
and  manufacturers. 

In  the  Notice  of  Proposed  Rulemaking 
(NPRM),  the  FAA  invited  public 
comments  concerning  the  technical  and 
operational  considerations  and 
economic  impact  assumptions  as  these 
apply  to  emergency  medical  services, 
aviation  fuel  training  courses,  the  cost  of 
collisions  with  large  wildlife,  and  the 
conduct  of  full-scale  emergency 
demonstrations.  Comments  on  the 
proposal  were  submitted  by  airport 
industry  trade  associations,  local  and 
state  governments,  and  private  sector 
organizations.  The  majority  of  the 
comments  recommended  only  technical 
modifications  and  clarifications.  A 
number  of  comments,  however, 
disagreed  with  the  economic  impact 
estimates  of  various  proposals.  The  FAA 
has  evaluated  the  public  comments  and 
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made  a  final  determination  regarding 
their  impact.  With  one  exception,  the 
FAA  finds  the  initial  determination  of 
the  expected  economic  impact  of  the 
proposals  to  be  the  same  for  the  final 
rule.  The  exception  is  the  proposal 
requi^g  additional  fencing  for  several 
airports  to  safeguard  against  inadvertent 
entry  onto  operations  areas  by  all  large 
animals.  This  requirement  has  been 
eliminated  as  a  result  of  industry 
comments  and  subsequent  FAA 
technical  assessment. 

The  FAA  finds  that  with  the  exception 
of  the  optional  reduction  in  the  number 
of  firefighting  vehicles  provided  by 
§S  139.317  (b)(1)  and  (2)  and  139.317 
(c)(1)  and  (2),  and  the  emergency 
medical  services  training  requirements 
of  S  139.319  (j)(4).  the  remaining 
proposals  affecting  Part  139  airports  will 
have  a  negligible  cost  or  no  cost  impact. 

If  all  74  of  the  affected  Index  B 
airports  disposed  of  one  of  their  two 
vehicles,  the  maximum  potential  savings 
under  9  139.317  (b)(1)  and  (2)  would 
have  a  current  value  of  $9,990,000.  The 
FAA,  however,  has  not  been  able  to 
determine  how  many  of  the  74  airports 
subject  to  the  firefighting  and  rescue 
provisions  of  Index  B  will  adopt  the 
option  provided  by  this  amendment.  The 
FAA,  therefore  has  not  estimated  the 
actual  benefit  that  will  accrue  to  Index  B 
airports  from  this  amendment.  An 
undetermined  number  of  Index  B 
airports,  however,  will  realize 
annualized  savings  of  $135,000  as  a 
result  of  not  being  required  to  maintain 
and  replace  one  of  the  two  firefighting 
vehicles  required  by  the  current  rule. 

If  all  97  of  the  affected  Index  C 
airports  disposed  of  one  of  their  three 
vehicles,  the  maximimi  potential  savings 
under  9  139.317  (c)(1)  and  (2)  would 
have  a  current  value  of  $15,520,000.  The 
FAA  however,  has  not  been  able  to 
determine  how  many  of  the  97  airports 
subject  to  the  firefighting  and  rescue 
provisions  of  Index  C  will  adopt  the 
option  provided  by  this  amen(hnent.  The 
FAA,  therefore,  has  not  estimated  the 
actual  benefit  that  will  accrue  to  Index 
C  airports  fitim  this  amendment.  An 
undetermined  number  of  Index  C 
airports,  however,  will  realize 
annualized  individual  savings  of 
$160,000  as  a  result  of  not  being  required 
to  maintain  and  replace  one  of  the  three 
firefighting  vehicles  required  by  the 
current  rule. 

The  cost  of  requiring  at  least  one 
person  on  duty  during  air  carrier 
operations  to  be  trained  in  basic 
emergency  medical  care  will  be  a  one- 
time cost  of  $930  or  a  combined  cost  of 
$357,000  on  the  384  Index  A  and  limited 
certificated  airports  which  will  be 


required  to  train  two  persons  in  basic 
emergency  medical  services. 

The  benefits  of  this  rule  have  not  been 
quantified.  Undertermined  benefits  are 
expected  to  accrue  to  travelers  and 
airport  personnel  fi-om  the  provision  of 
emergency  medical  services  in  the  event 
of  sudden  illness  or  accident.  The  FAA 
estimates  that  for  benefits  to  exceed 
costs,  the  proposed  rule  would  have  to 
prevent  only  one  fatality  valued  at 
$1,000,000.  in  1986  dollars,  over  the  11 
year  period  following  its 
implementation. 

The  FAA  has  determined  that  these 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  revision  to 
§  139.317(b)  (1)  and  (2)  would  affect  the 
74  airports  not  complying  with  the 
firefighting  and  rescue  provisions  of 
Index  B.  Since  only  16  of  these  airports 
are  small  entities,  the  revision  to 
§  139.317(b)  (1)  and  (2)  would  not  affect 
a  substantial  number  of  the  74  impacted 
airports.  The  rule  change  to  9  139.317(c] 
(1)  and  (2)  will  provide  the  97  airports, 
currently  subject  to  Index  C  of  this  part 
the  option  of  disposing  of  one  of  their 
three  firefighting  vehicles.  Since  only  8 
of  these  airports  are  small  entities,  the 
amendment  to  9  139.317(c)  (1)  and  (2) 
would  also  not  affect  a  substantial 
number  of  the  97  impacted  airpwrts. 

The  cost  impact  of  the  emergency 
medical  training  provisions 
9  139.319(j)(4)  is  a  one-time  cost  of  $930 
per  airport.  The  sum  of  $930  is  less  than 
the  annualized  threshold  of  $5,400 
established  for  significant  economic 
impact. 

Accordingly,  the  amendments  to  Part 
139  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  FAA  has  determined  that, 
because  these  amendments  would  only 
affect  airports  located  in  U.S. 
communities,  the  sale  of  foreign 
products  domestically,  or  the  sale  of' 
U.S.  products  or  services  in  foreign 
countries  will  not  be  influenced. 

Therefore,  it  is  FAA's  opinion  that  this 
rule  win  not  eliminate  existi'ng,  or  create 
additional  barriers  to  the  sale  of  foreign 
aviation  products  or  services  in  the 
United  States.  FAA  also  certifies  that 
the  rule  will  not  eliminate  existing,  or 
create  additional  barriers  to  the  sale  of 
U.S.  aviation  products  and  services  in 
foreign  countries. 

Reporting  and  Recofdkeeping 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
the  new  reporting  or  recordkeeping 
provisions  in  this  amendment  were 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  and  have  been 


approved.  This  final  rule  adds  the  0MB 
control  number  assigned  to  these 
requirements  to  the  list  of  control 
numbers  in  9  11.101. 

Conclusion 

The  only  cost  that  will  be  imposed  on 
airport  operators  by  this  final  rule  is  a 
one-time  cost  for  the  training  of  a 
limited  number  of  individuals  in  basic 
emergency  medical  care.  This  cost  is 
expected  to  total  $357,000  for  384 
airports.  The  rule  is  otherwise  expected 
to  have  a  minimal  cost  impact. 

Therefore,  the  FAA  has  determined 
that  this  amendment  involves  a 
regulation  which  is  not  major  under 
Executive  Order  12291.  However, 
because  of  the  substantial  public 
interest  generated  by  some  subjects,  the 
FAA  has  determined  that  this 
amendment  is  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979). 

With  respect  to  the  cost  savings  under 
the  final  riile,  only  16  of  the  74  airports 
affected  by  9  139.317(b)  and  only  8  of 
the  97  airports  affected  by  §  139J17(c) 
are  small  entities.  The  one-time  medical 
training  costs  of  $930  imposed  by 
9  139.319(iK4)  are  less  than  the 
annualized  threshold  of  $5,400 
established  for  significant  impact. 

Therefore,  it  is  certified  that  this 
amendment  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  final 
regulatory  evaluation  has  been  prepared 
and  placed  in  the  regulatory  docket.  A 
copy  may  be  obtained  by  contacting  the 
person  listed  under  **FOR  FURTHER 
INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  139 

Air  carriers.  Aircraft,  Airports, 
Airplanes,  Air  safety,  Aviation  safety. 
Air  transportation,  Heticopters, 
Heliports,  Rotocraft,  Safety, 
Transportation. 

The  Amemiinent 

Accordingly,  the  Federal  Aviation 
Administration  revises  14  CFR  Part  139, 
effective  January  1, 1988,  to  read  as 
follows: 

PART  139-CERTIFICATION  AND 
OPERATIONS:  LAND  AIRPORTS 
SERVING  CERTAIN  AIR  CARRIERS 

Subpart  A— Genaral 

Sec. 

139.1    Applicability. 

139.3    Derwitiont. 

139.5    Standards  and  procedures  for 

compliance  with  the  certiftcatioa  and 
operations  requirements  of  this  part. 
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Subpart  B—CartMlcation 

Sec. 

139.101  Certirication  requirements:  General. 

1 39.103  Application  for  certificate. 

139.105  Inspection  authority. 

1 39.107  Issuance  of  certificate. 

139.109  Duration  of  certificate. 

139.111  Exemptions. 

139.113  Deviations. 

Subpart  C— Airport  Certification  Manual 
and  Airport  Cartification  Spaciflcatlona 

139.201    Airport  operating  certificate:  Airport 

certification  manual. 
139.203    Preparation  of  airport  certification 

manual. 
139.205    Contents  of  airport  certification 

manual. 
139.207    Maintenance  of  airport  certification 

manual. 
139.209    Limited  airport  operating  certificate: 

Airport  certification  specifications. 
139.211    Preparation  of  airport  certification 

specifications. 
139.213    Contents  of  airport  certification 

specifications. 
139.215    Maintenance  of  airport  certification 

specifications. 
139.217    Amendment  of  airport  certification 

manual  or  airport  certification 

specifications. 

Subpart  O— Operations 

139.301     Inspection  authority. 

139.303    Personnel. 

139J05    Paved  areas. 

139.307    Unpaved  areas. 

139.309    Safety  areas. 

139.311    Mariiing  and  lighting. 

139.313    Snow  and  ice  control. 

139.315    Aircraft  rescue  and  firefighting: 

Index  determination. 
139.317    Aircraft  rescue  and  firefighting: 

Equipment  and  agents. 
139.319    Aircraft  rescue  and  firefighting: 

Operational  requirements. 
139.321    Handling  and  storing  of  hazardous 

substances  and  materials. 
139.323    Traffic  and  wind  direction 

indicators. 
139.325    Airport  emergency  plan. 
139.327    Self-inspection  program. 
139.329    Ground  vehicles. 
139.331     Obstructions. 
139.333    F»rotectionofnavaids. 
139.335    Public  protection. 
139.337    Wildlife  hazard  management 
139.339    Airport  condition  reporting. 
139.341    Identifying,  marking,  and  reporting 

construction  and  other  unserviceable 

areas. 
139.343    Noncomplying  conditions. 

Authority:  49  U.S.C.  1354(a)  and  1432;  49 
U.S.C.  section  106(g)  (Revised,  Pub.  L.  97-449. 
jdnuary  12, 1983). 

Subpart  A— General 

§139.1    Applicabnity. 

This  part  prescribes  rules  governing 
the  certification  and  operation  of  land 
airports  which  serve  any  scheduled  or 
unscheduled  passenger  operation  of  an 
air  carrier  that  is  conducted  with  an 
aircraft  having  a  seating  capacity  of 
more  than  30  passengers.  This  part  does 


not  apply  to  airports  at  which  air  carrier 
passenger  operations  are  conducted 
only  by  reason  of  the  airport  being 
designated  as  an  alternate  airport. 

§139.3    Definitions. 

The  following  are  definitions  of  terms 
as  used  in  this  part 

"AFFF'  means  aqueous  film  forming 
foam  agent. 

"Air  carrier"  means  a  person  who 
holds  or  who  is  required  to  hold  an  air 
carrier  operating  certificate  issued  under 
this  Chapter  while  operating  aircraft 
having  a  seating  capacity  of  more  than 
30  passengers. 

"Air  carrier  aircraft"  means  an 
aircraft  with  a  seating  capacity  of  more 
than  30  passengers  which  is  being 
operated  by  an  air  carrier. 

"Air  carrier  operation"  means  the 
takeoff  or  landing  of  an  air  carrier 
aircraft  and  includes  the  period  of  time 
from  15  minutes  before  and  until  15 
minutes  after  the  takeoff  or  landing. 

"Airport"  means  as  area  of  land  or 
other  hard  surface,  excluding  water,  that 
is  used  or  intended  to  be  used  for  the 
landing  and  takeoff  of  aircraft,  and 
includes  its  buildings  and  facilities,  if 
any. 

"Airport  operating  certificate"  means 
a  certificate,  issued  under  this  part,  for 
operation  of  an  airport  serving 
scheduled  operations  of  air  carriers. 

"Average  daily  departures"  means  the 
average  number  of  scheduled  departiu-es 
per  day  of  air  carrier  aircraft  computed 
on  the  basis  of  the  busiest  3  consecutive 
months  of  the  immediately  preceding  12 
calendar  montiis;  except  that  if  the 
average  daily  departures  are  expected 
to  increase,  then  "average  daily 
departures"  may  be  determined  by 
planned  rather  than  current  activity  in  a 
manner  acceptable  to  the  Administrator. 

"Certificate  holder"  means  the  holder 
of  an  airport  operating  certificate  or  a 
limited  airport  operating  certificate, 
except  that  as  used  in  Subpart  D 
"certificate  holder"  does  not  mean  the 
holder  of  a  limited  airport  operating 
certificate  if  its  airport  certification 
specifications,  or  this  part,  do  not 
require  compliance  with  the  section  in 
which  it  is  used. 

"Heliport"  means  an  airport  or  an 
area  of  an  airport  used  or  intended  to  be 
used  for  the  landing  and  takeoff  of 
helicopters. 

"Index"  means  an  airport  ranking 
according  to  the  type  and  quantity  of 
aircraft  rescue  and  firefighting 
equipment  and  agent  required, 
determined  by  the  length  and  frequency 
of  air  carrier  aircraft  served  by  the 
airport,  as  provided  in  Subpart  D  of  this 
part. 


"Limited  airport  operating  certificate" 
means  a  certificate,  issued  under  this 
part,  for  the  operation  of  an  airport 
serving  unscheduled  operations  of  air 
carriers. 

"Movement  area"  means  the  runways, 
taxiways,  and  other  areas  of  an  airport 
which  are  used  for  taxiing  or  hover 
taxiing,  air  taxiing,  takeoff,  and  landing 
of  aircraft,  exclusive  of  loading  ramps 
and  aircraft  parking  areas. 

"Regional  Director"  means  the  head  of 
the  FAA  region  in  which  the  airport  is 
located. 

"Safety  area"  means  a  designated 
area  abutting  the  edges  of  a  runway  or 
taxiway  intended  to  reduce  the  risk  of 
damage  to  an  aircraft  inadvertently 
leaving  the  runway  or  taxiway. 

"Wildlife  hazard"  means  a  potential 
for  a  damaging  aircraft  collision  with 
wildlife  on  or  near  an  airport.  As  used  in 
this  part,  "wildlife"  includes  domestic 
animals  while  out  of  the  control  of  their 
owners. 

§139.5    Stindards  and  procaduras  f or 
complianca  with  tiM  cartification  and 
operations  requiraments  of  tltis  part 

Certain  requirements  prescribed  by 
Subparts  C  and  D  of  this  part  must  be 
complied  with  in  a  manner  acceptable  to 
the  Administrator.  FAA  Advisory 
Circulars  contain  standards  and 
procedures  that  are  acceptable  to  the 
Administrator  for  compliance  with 
Subparts  C  and  D.  Some  of  these 
advisory  circulars  are  referenced  in 
specific  sections  of  this  part.  The 
standards  and  procedures  in  them,  or 
other  standards  and  procedures 
approved  by  the  Administrator,  may  be 
used  to  comply  with  those  sections. 

Subpart  B— Certification 

§  139.101    Certification  requirements: 
General 

(a)  No  person  may  operate  a  land 
airport  in  the  United  States  serving  any 
scheduled  passenger  operation  of  an  air 
carrier  while  operating  an  aircraft 
having  a  seating  capacity  of  more  than 
30  passengers  without  or  in  violation  of 
an  airport  operating  certificate,  the 
applicable  provisions  of  this  part,  or  the 
approved  airport  certification  manual 
for  that  airport 

(b)  No  person  may  operate  a  land 
airport  in  the  United  States  serving  any 
unscheduled  passenger  operation  of  an 
air  carrier  while  operating  an  aircraft 
having  a  seating  capacity  of  more  than 
30  passengers  without  or  in  violation  of 
a  limited  airport  operating  certificate, 
the  applicable  provisions  of  this  part,  or 
the  approved  airport  specifications  for 
that  airport. 
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§139.103    Application  for  certificate. 

(a)  Each  c  'plicant  for  an  airport 
operating  certificate  or  a  limited  airport 
operating  certificate  must  submit  an 
application,  in  a  form  and  in  the  manner 
prescribed  by  the  Administrator,  to  the 
Regional  Director. 

(b)  The  application  must  be 
accompanied  by  two  copies  of  an 
airport  certification  manual  or  airport 
certification  specifications,  as 
appropriate,  prepared  in  accordance 
with  Subpart  C  of  this  part. 

§139.105    Inspection  autliority. 

Each  applicant  for  an  airport      ' 
operating  certificate  or  a  limited  airport 
operating  certificate  must  allow  the 
Administrator  to  make  any  inspections, 
including  unannounced  inspections,  or 
tests  to  determine  compliance  with — 

(a)  The  Federal  Aviation  Act  of  1958, 
as  amended:  and 

(b)  The  requirements  of  this  part. 

§  139.107    Issuance  of  certificate. 

(a)  An  applicant  for  an  airport 
operating  certificate  is  entitled  to  a 
certificate  if — 

(1)  The  provisions  of  §  139.103  of  this 
subpart  are  met; 

(2)  The  Administrator,  after       j 
investigation,  finds  that  the  applicant  is 
properly  and  adequately  equipped  and 
able  to  provide  a  safe  airport  operating 
environment  in  accordance  with — 

(i)  Subpart  D  of  this  part,  and 
(ii)  Any  limitations  which  the 

Administrator  finds  necessary  in  the 

public  interest;  and 

(3)  The  Administrator  approves  the 
airport  certification  manual. 

(b)  An  applicant  for  a  limited  airport 
operating  certificate  is  entitled  to  a 
certificate  if — 

(1)  The  provisions  of  §  139.103  of  this 
subpart  are  met; 

(2)  The  Administrator,  after 
investigation,  finds  that  the  applicant  is 
properly  and  adequately  equipped  and 
able  to  provide  a  safe  airport  operating 
environment  in  accordance  with — 

(i)  The  provisions  of  Subpart  D  listed 
in  §  139.213(a)  of  this  part,  and 

(ii)  Any  other  provisions  of  this  part 
and  any  limitations  which  the 
Administrator  finds  necessary  in  the 
public  interest;  and 

(3)  The  Administrator  approves  the 
airport  certification  specifications. 

§  139.109    Duration  of  certificate. 

An  airport  operating  certificate  or  a 
limited  airport  operating  certificate 
issued  under  this  part  is  effective  until  it 
is  surrendered  by  the  certificate  holder 
or  is  suspended  or  revoked  by  the 
Administrator. 


«:-' 


§139.111    Exemptions. 

(a)  An  applicant  or  a  certificate  holder 
may  petition  the  Administrator  under 

§  11.25.  Petitions  for  Rule  Making  or 
Exemptions,  of  this  chapter  for  an 
exemption  from  any  requirement  of  this 
part. 

(b)  An  applicant  or  a  certificate 
holder,  enplaning  annually  less  than 
one-quarter  of  1  percent  of  the  total 
number  of  passengers  enplaned  at  all  air 
carrier  airports,  may  petition  the 
Administrator  under  §  11.25,  Petitions 
for  Rule  Making  or  Exemptions,  of  this 
chapter  for  an  exemption  from  all  or  , 
part  of  the  rescue  and  firefighting 
equipment  requirements  of  this  part  oti 
the  grounds  that  compliance  with  those 
requirements  is,  or  would  be. 
unreasonably  costly,  burdensome,  or 
impractical. 

(c)  Each  petition  filed  under  this 
section  must  be  submitted  in  duplicate 
to  the  Regional  Director. 

§139.113    Deviations. 

In  emergency  conditions  requiring 
immediate  action  for  the  protection  of 
life  or  property,  involving  the 
transportation  of  persons  by  air  carriers, 
the  certificate  holder  may  deviate  from 
any  requirement  of  Subpart  D  of  this 
part  to  the  extent  required  to  meet  that 
emergency.  Each  certificate  holder  who 
deviates  from  a  requirement  under  this 
paragraph  shall,  as  soon  as  practicable, 
but  not  later  than  14  days  after  the 
emergency,  report  in  writing  to  the 
Regional  Director  stating  the  nature, 
extent,  and  duration  of  the  deviation. 

Subpart  C— Airport  Certification 
Manual  and  Airport  Certification 
Specifications 

§  139.201    Airport  operating  certificate: 
airport  certification  manual. 

(a)  An  applicant  for  an  airport 
operating  certificate  must  prepare,  and 
submit  with  an  application,  an  airport 
certification  manual  for  approval  by  the 
Administrator.  Only  those  items 
addressing  subjects  required  for 
certification  under  this  part  shall  be 
included  in  the  airport  certification 
manual. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  certificate  holder 
shall  comply  with  an  approved  airport 
certification  manual  that  meets  the 
requirements  of  §§  139.203  and  139.205. 

(c)  A  certificate  holder  with  an 
approved  airport  operations  manual  on 
January  1, 1988.  may  use  the  manual  in 
lieu  of  the  manual  required  by 
paragraph  (b)  of  this  section  until 
January  1, 1989.  Until  the  certificate 
holder  has  an  approved  airport 
certification  manual,  it  shall  comply 


with  §  139.207  as  if  that  section  applied 
to  its  airport  operations  manual 

§  139.203    Preparation  of  airport 
certification  manual. 

(a)  Each  airport  certification  manual 
required  by  this  part  shall — 

(1)  Be  typewritten  and  signed  by  the 
airport  operator; 

(2)  Be  in  a  form  that  is  easy  to  revise; 

(3)  Have  the  date  of  initial  approval  or 
approval  of  the  latest  revision  on  each 
page  or  item  in  the  manual  and  include  a 
page  revision  log;  and 

(4)  Be  organized  in  a  manner  helpful 
to  the  preparation,  review,  and  approval 
processes. 

(b)  FAA  Advisory  Circulars  in  the  139 
series  contain  standards  and  procedures 
for  the  development  of  airport 
certification  manuals  which  are 
acceptable  to  the  Administrator. 

§  1 39.205    Contents  of  airport  certification 
manual. 

(a)  Each  airport  certification  manual 
required  by  this  part  shall  include 
operating  procedures,  facilities  and 
equipment  descriptions,  responsibility 
assignments,  and  any  other  information 
needed  by  personnel  concerned  with 
operating  the  airport  in  order  to  comply 
with — 

(1)  The  provisions  of  Subpart  D  of  this 
part;  and 

(2)  Any  limitations  which  the 
Administrator  finds  necessary  in  the 
public  interest. 

|b)  In  complying  with  paragraph  (a)  of 
this  section,  the  airport  certification 
manual  must  include  at  least  the 
following  elements: 

(1)  Lines  of  succession  of  airport 
operational  responsibility. 

(2)  Each  current  exemption  issued  to 
the  airport  from  the  requirements  of  this 
part. 

(3)  Any  limitations  imposed  by  the 
Administrator. 

(4)  A  grid  map  or  other  means  of 
identifying  locations  and  terrain 
features  on  and  around  the  airport 
which  are  significant  to  emergency 
operations. 

(5)  The  system  of  runway  and  taxiway 
identification. 

(6)  The  location  of  each  obstruction 
required  to  be  lighted  or  marked  within 
the  airport's  area  of  authority. 

(7)  A  description  of  each  movement 
area  available  for  air  carriers  and  its 
safety  areas  and  each  road  described  in 
§139.319(k)  that  serves  it. 

(8)  Procedures  for  avoidance  of 
interruption  or  failure  during 
construction  work  of  utilities  serving 
facilities  or  navaids  which  support  air 
carrier  operations. 


(9)  Procedures  for  maintaining  the 
paved  areas  as  required  by  §  139.305. 

(10)  Procedures  for  maintaining  the 
umpaved  areas  as  required  by  §  139.307. 

(11)  Procedures  for  maintaining  the 
safety  areas  as  required  by  §  139.309. 

(12)  A  description  of.  and  procedures 
for  maintaining,  the  marking  and  lighting 
systems  as  required  by  §  139.311. 

(13)  A  snow  and  ice  control  plan  as 
required  by  §  13^313. 

(14)  A  description  of  the  facilities, 
equipment,  personnel,  and  procedures 
for  meeting  the  rescue  and  firefighting 
requirements  in  §§139.317  and  139.319. 

(15)  Procedures  for  complying  with  the 
requirements  of  §  139  J21  relating  to 
hazardous  substances  and  materials. 

(16)  A  description  of.  and  procedures 
for  maintaining,  the  traffic  and  wind 
direction  indicators  required  by 

§  139.323. 

(17)  An  emergency  plan  as  required  by 
§  139.325. 

(18)  Procedures  for  conducting  the 
self-inspection  program  as  required  by 
§  139.327. 

(19)  Procedures  for  controlling  ground 
vehicles  as  required  by  §  139.329. 

(20)  Procedures  for  obstruction 
removal,  marking,  or  lighting  as  required 
by  §  139.331. 

(21)  Procedures  for  protection  of 
navaids  as  required  by  {139.333. 

(22)  A  description  of  public  protection 
as  required  by  1 139.335. 

(23)  A  wildlife  hazard  management 
plan  as  required  by  { 139.337. 

(24)  Procedures  for  airport  condition 
reporting  as  required  by  §  139.339. 

(25)  Procedures  for  identifying, 
marking,  and  reporting  construction  and 
other  areas  as  required  by  §  139.341. 

(26)  Any  other  item  which  the 
Administrator  finds  is  necessary  in  the 
public  interest. 

§  139.207    Maintenance  of  airport 
certification  manuaL 

Each  holder  of  an  airport  operating 
certificate  shall — 

(a)  Keep  its  airport  certification 
manual  current  at  all  times; 

(b)  Maintain  at  least  one  complete 
and  current  copy  of  its  approved  airport 
certification  manual  on  the  airport; 

(c)  Furnish  the  applicable  portions  of 
the  approved  airport  certification 
manual  to  the  airport  personnel 
responsible  for  their  implementation; 

(d)  Make  the  copy  required  by 
paragraph  (b)  of  this  section  available 
for  inspection  by  the  Administrator 
upon  request;  and 

(e)  Provide  the  Administrator  with  one 
complete  and  current  copy  required  by 
paragraph  (b)  of  this  section. 


§139.209    UmKed  airport  operating 
certificate:  Airport  certHlcation 
specifications. 

(a)  An  applicant  for  a  limited  airport 
operating  certificate  must  prepare,  and 
submit  with  an  application,  airport 
certification  specifications  for  approval 
by  the  Administrator.  Only  those  items 
addressing  subjects  required  for 
certification  under  this  part  shall  be 
included  in  the  airport  certification 
specifications. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  certificate  holder 
shall  comply  with  the  approved  airport 
certification  specifications  that  meet  the 
requirements  of  §§  139.211  and  139.213. 

(c)  A  certificate  holder  with  an 
approved  airport  operations 
specification  on  January  1, 1988.  may 
use  those  specifications  in  lieu  of  the 
specifications  required  by  paragraph  (b) 
of  this  section  until  January  1, 1989. 
Until  the  certificate  holder  has  approved 
airport  certification  specifications,  it 
shall  comply  with  §  139.215  as  if  that 
section  applied  to  its  airport  operations 
specifications. 

§139.211    Preparatton  of  airport 
certification  specifieations. 

(a)  Each  airport  certification 
specifications  required  by  this  part 
shall — 

(1)  Be  typewritten  and  signed  by  the 
airport  operator, 

(2)  Be  in  a  form  that  is  easy  to  revise; 

(3)  Have  the  date  of  initial  approval  or 
approval  of  the  latest  revision  on  eadi 
page  or  item  in  the  specifications  and 
include  a  page  revision  log:  and 

(4)  Be  organized  in  a  manner  helpful 
to  the  preparation,  review,  and  approval 
processes. 

(b)  FAA  Advisory  Circulars  in  the  139 
series  contain  standards  and  procedures 
for  the  development  of  airport 
certification  specifications  which  are 
acceptable  to  the  Administrator. 

§139.213    Contents  of  airport  certification 
speciflcationa. 

(a)  The  airport  certification 
specifications  required  by  this  part  shall 
include  operating  procedures,  facilities 
and  equipment  descriptions, 
responsibility  assignments,  and  any 
other  information  needed  by  personnel 
concerned  with  operating  the  airport  in 
order  to  comply  with — 

(1)  The  following  provisions  of 
Subpart  D  of  this  part: 

(i)  Section  139.301  Inspection 
authority. 

(ii)  Section  139.303  Personnel. 

(iii)  Section  139.305  Paved  areas. 

(iv)  Section  139.307  Unpaved  areas. 

(v)  Section  139.309  Safety  areas. 

(vi)  Section  139.311  Marking  and 
lighting. 


(vii)  Section  139.339  Airport  condition 
reporting. 

(2)  Any  other  provisions  of  Subpart  D 
of  this  part,  and  any  limitations,  which 
the  Administrator  finds  necessary  in  the 
public  interest. 

(b)  In  complying  with  paragraph  (a)  of 
this  section,  the  airport  certification 
specifications  shall  include  at  least  the 
following  elements: 

(1)  Lines  of  succession  of  airport 
operational  responsibility. 

(2)  Each  current  exemption  issued  to 
the  airport  from  the  requirements  of  this 
part. 

(3)  Any  limitations  imposed  by  the 
Administrator. 

(4)  The  system  of  runway  and  taxiway 
identification. 

(5)  The  location  of  each  obstruction 
required  to  be  lighted  or  marked  within 
the  airport's  area  of  authority. 

(6)  A  description  of  each  movement 
area  available  for  air  carriers  and  its 
safety  areas. 

(7)  Procedures  for  maintaining  the 
paved  areas  as  required  by  i  139.305. 

(8)  Procedures  for  maintaining  the 
unpaved  areas  as  required  by  §  139.307. 

(9)  Procedures  for  maintaining  the 
safety  areas  as  required  by  §  139.309. 

(10)  A  description  of,  and  procedures 
for  maintaining,  the  marking  and  lighting 
systems  as  required  by  §  139.311. 

(11)  A  description  of  the  facilities, 
equipment,  personnel,  and  procedures 
for  emergency  response  to  aircraft 
rescue  and  firefighting  needs. 

(12)  Procedures  for  safety  in  storing 
and  handling  of  hazardous  substances 
and  materials. 

(13)  A  description  of,  and  procedures 
for  maintaining,  any  traffic  and  wind 
direction  indicators  on  the  airport. 

(14)  A  description  of  the  procedures 
used  for  conducting  self-inspections  of 
the  airport. 

(15)  Procedures  and  responsibilities 
for  airport  condition  reporting  as 
required  by  §  139.339. 

(16)  Procedures  for  compliance  with 
any  other  provisions  of  Subpart  D  of  this 
part,  and  any  limitations,  which  the 
Administrator  finds  necessary  in  the 
public  interest. 

§139.215    Malntenanoc  of  airport 
certification  specifieations. 

Each  holder  of  a  limited  airport 
operating  certificate  shall — 

(a)  Keep  its  airport  certification 
specifications  current  at  all  times: 

(b)  Maintain  at  least  one  complete 
and  current  copy  of  its  approved  airport 
certification  specifications  on  the 
airport; 

(c)  Furnish  the  applicable  portions  of 
the  approved  airport  certification 
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specifications  to  the  airport  personnel 
responsible  for  their  implementation; 

(d)  Make  the  copy  required  by 
paragraph  (b)  of  this  section  available 
for  inspection  by  the  Administrator 
upon  request;  and 

(e)  Provide  the  Administrator  with  one 
complete  and  current  copy  required  by 
paragraph  (b)  of  this  section. 

§  139.217    Amendment  of  airport         I 
certification  manual  or  airport  certification 
specification*. 

(a)  The  Regional  Director  may  amend 
any  airport  certification  manual  or  any 
airport  certification  specifications 
approved  under  this  part,  either —    i 

(1)  Upon  application  by  the  | 
certification  holder  or 

(2)  On  the  Regional  Director's  own 
initiative  if  the  Regional  Director 
determines  that  safety  in  air 
transportation  or  air  commerce  and  the 
public  interest  require  the  amendment. 

(b)  An  applicant  for  an  amendment  to 
its  airport  certification  manual  or  its 
airport  certification  specifications  shall 
file  its  application  with  the  Regional 
Director  at  least  30  days  before  the 
proposed  effective  date  of  the 
amendment,  unless  a  shorter  filing 
period  is  allowed  by  that  office. 

(c)  At  any  time  within  30  days  after 
receiving  a  notice  of  refusal  to  approve 
the  application  for  amendment,  the 
certificate  holder  may  petition  the 
Administrator  to  reconsider  the  refusal 
to  amend. 

(d)  In  the  case  of  amendments 
initiated  by  the  Regional  Director,  the 
office  notifies  the  certificate  holder  of 
the  proposed  amendment,  in  writing, 
fixing  a  reasonable  period  (but  not  less 
than  7  days]  within  which  the  certificate 
holder  may  submit  written  information, 
views,  and  arguments  on  the  , 
amendment.  After  considering  all   ' 
relevant  material  presented,  the 
Regional  Director  notifies  the  certificate 
holder  of  any  amendment  adopted  or 
rescinds  the  notice.  The  amendment 
becomes  effective  not  less  than  30  days 
after  the  certificate  holder  receives 
notice  of  it,  except  that  prior  to  the 
effective  date  the  certificate  holder  may 
petition  the  Administrator  to  reconsider 
the  amendment,  in  which  case  its 
effective  date  is  stayed  pending  a 
decision  by  the  Administrator. 

(e)  Notwithstanding  the  provisions  of 
paragraph  (d)  of  this  section,  if  the 
Regional  Director  finds  that  there  is  an 
emergency  requiring  immediate  action 
with  respect  to  safety  in  air 
transportation  or  air  commerce  that 
makes  the  procedures  in  this  paragraph 
impractical  or  contrary  to  the  public 
interest,  the  Regional  Director  may  issue 
an  amendment,  effective  without  stay  on 


the  date  the  certificate  holder  receives 
notice  of  it.  In  such  a  case,  the  Regional 
Director  incorporates  the  finding  of  the 
emergency,  and  a  brief  statement  of  the 
reasons  for  the  finding,  in  the  notice  of 
the  amendment.  Within  30  days  after  the 
issuance  of  such  an  emergency 
amendment,  the  certificate  holder  may 
petition  the  Administrator  to  reconsider 
either  the  finding  of  an  emergency  or  the 
amendment  itself  or  both.  This  petition 
does  not  automatically  stay  the 
effectiveness  of  the  emergency 
amendment. 

Subpart  D — Operations 

§  139.301    inspection  autftority. 

Each  certificate  holder  shall  allow  the 
Administrator  to  make  any  inspections, 
including  unannounced  inspections,  or 
tests  to  determine  compliance  with  this 
part. 

§  139.303    Personnel. 

Each  certificate  holder  shall  maintain 
sufficient  qualified  personnel  to  comply 
with  the  requirements  of  its  airport 
certification  manual  or  airport 
certification  specifications  and  the 
applicable  rules  of  this  part. 

§  139.305    Paved  areas. 

(a)  Each  certificate  holder  shall 
maintain,  and  promptly  repair  the 
pavement  of,  each  runway,  taxiway, 
loading  ramp,  and  parking  area  on  the 
airport  which  is  available  for  air  carrier 
use  as  follows: 

(1)  The  pavement  edges  shall  not 
exceed  3  inches  difference  in  elevation 
between  abutting  pavement  sections 
and  between  full  strength  pavement  and 
abutting  shoulders. 

(2)  The  pavement  shall  have  no  hole 
exceeding  3  inches  in  depth  nor  any  hole 
the  slope  of  which  from  any  point  in  the 
hole  to  the  nearest  point  at  the  Up  of  the 
hole  is  45  degrees  or  greater  as 
measured  from  the  pavement  surface 
plane,  unless,  in  either  case,  the  entire 
area  of  the  hole  can  be  covered  by  a  5- 
inch  diameter  circle. 

(3)  The  pavement  shall  be  free  of 
cracks  and  surface  variations  which 
could  impair  directional  control  of  air 
carrier  aircraft. 

(4)  Except  as  provided  in  paragraph 
(b)  of  this  section,  mud.  dirt,  sand,  loose 
aggregate,  debris,  foreign  objects,  rubber 
deposits,  and  other  contaminants  shall 
be  removed  promptly  and  as  completely 
as  practicable. 

(5)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  chemical  solvent 
that  is  used  to  clean  any  pavement  area 
shall  be  removed  as  soon  as  possible, 
consistent  with  the  instructions  of  the 
manufacturer  of  the  solvent. 


(6)  The  pavement  shall  be  sufficiently 
drained  and  free  of  depressions  to 
prevent  ponding  that  obscures  markings 
or  impairs  safe  aircraft  operations. 

(b)  Paragraphs  (a)(4)  and  (a)(5)  of  this 
section  do  not  apply  to  snow  and  ice 
accumulations  and  their  control, 
including  the  associated  use  of  materials 
such  as  sand  and  deicing  solutions. 

(c)  FAA  Advisory  Circulars  in  the  150 
series  contain  standards  and  procedures 
for  the  maintenance  and  configuration  of 
paved  areas  which  are  acceptable  to  the 
Administrator. 

§  139.307    Unpaved  areas, 

(a)  Each  certificate  holder  shall 
maintain  and  promptly  repair  the 
surface  of  each  gravel,  turf,  or  other 
unpaved  runway,  taxiway,  or  loading 
ramp  and  parking  area  on  the  airport 
which  is  available  for  air  carrier  use  as 
follows: 

(1)  No  slope  from  the  edge  of  the  full- 
strength  surfaces  downward  to  the 
existing  terrain  shall  be  steeper  than  2:1. 

(2)  The  full-strength  surfaces  shall 
have  adequate  crown  or  grade  to  assure 
sufficient  drainage  to  prevent  ponding. 

(3)  The  full-strength  surfaces  shall  be 
adequately  compacted  and  sufficiently 
stable  to  prevent  rutting  by  aircraft,  or 
the  loosening  or  buildup  of  surface 
material  which  could  impair  directional 
control  of  aircraft  or  drainage. 

(4)  The  full-strength  surfaces  must 
have  no  holes  or  depressions  which 
exceed  3  inches  in  depth  and  are  of  a 
breadth  capable  of  impairing  directional 
control  or  causing  damage  to  an  aircraft. 

(5)  Debris  and  foreign  objects  shall  be 
promptly  removed  from  the  surface. 

(b)  Standards  and  procedures  for  the 
maintenance  and  configuration  of 
unpaved  full-strength  surfaces  shall  be 
included  in  the  airport  certification 
manual  or  the  airport  certification 
specifications,  as  appropriate,  for 
compliance  with  this  section. 

§  139.309    Safety  areas. 

(a)  To  the  extent  practicable,  each 
certificate  holder  shall  provide  and 
maintain  for  each  runway  and  taxiway 
which  is  available  for  air  carrier  use — 

(1)  If  the  runway  or  taxiway  had  a 
safety  area  on  December  31, 1987,  and  if 
no  reconstruction  or  significant 
expansion  of  the  runway  or  taxiway 
was  begun  on  or  after  January  1. 1988,  a 
safety  area  of  at  least  the  dimensions 
that  existed  on  December  31. 1987;  or 

(2)  If  construction,  reconstruction,  or 
significant  expansion  of  the  runway  or 
taxiway  began  on  or  after  January  1, 
1988.  a  safety  area  which  conforms  to 
the  dimensions  acceptable  to  the 
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Administrator  at  the  time  construction, 
reconstruction,  or  expansion  began. 

(b)  Each  certificate  holder  shall 
maintain  its  safety  areas  as  follows: 

(1)  Each  safety  area  shall  be  cleared 
and  graded,  and  have  no  potentially 
hazardous  ruts,  humps,  depressions,  or 
other  surface  variations. 

(2)  Each  safety  area  shall  be  drained 
by  grading  or  storm  sewers  to  prevent 
water  accumulation. 

(3)  Each  safety  area  shall  be  capable 
under  dry  conditions  of  supporting  snow 
removal  equipment,  and  aircraft  rescue 
and  firefighting  equipment,  and 
supporting  the  occasional  passage  of 
aircraft  without  causing  major  damage 
to  the  aircraft. 

(4)  No  object  may  be  located  in  any 
safety  area,  except  for  objects  that  need 
to  be  located  in  a  safety  area  because  of 
their  function.  These  objects  shall  be 
constructed,  to  the  extent  practical,  on 
frangibly  mounted  structures  of  the 
lowest  practical  height  with  the 
frangible  point  no  higher  than  3  inches 
above  grade. 

(c)  FAA  Advisory  Circulars  in  the  150 
series  contain  standards  and  procedures 
for  the  configuration  and  maintenance  of 
safety  areas  acceptable  to  the 
Administrator. 

§  1 39.3 1 1    Maricing  and  lighting. 

(a)  Each  certificate  holder  shall 
provide  and  maintain  at  least  the 
following  marking  systems  for  air  carrier 
operations  on  the  airport: 

(1)  Runway  markings  meeting  the 
specifications  for  the  approach  with  the 
lowest  minimums  authorized  for  each 
runway. 

(2)  Taxiway  centerline  and  edge 
markings. 

(3)  Signs  identifying  taxiing  routes  on 
the  movement  area. 

(4)  Runway  holding  position  markings 
and  signs. 

(5)  ILS  critical  area  markings  and 
signs. 

(b)  Each  certificate  holder  shall 
provide  and  maintain,  when  the  airport 
is  open  during  hours  of  darkness  or 
during  conditions  below  VFR  minimums, 
at  least  the  following  lighting  systems 
for  air  carrier  operations  on  the  airport: 

(1)  Runway  lighting  meeting  the 
specifications  for  the  approach  with  the 
lowest  minimums  authorized  for  each 
runway. 

(2)  One  of  the  following  taxiway 
lighting  systems: 

(i)  Centerline  lights, 
(ii)  Centerline  reflectors, 
(iii)  Edge  lights, 
(iv)  Edge  reflectors. 

(3)  An  airport  beacon. 

(4)  Approach  lighting  meeting  the 
specifications  for  the  approach  with  the 


lowest  minimums  authorized  for  each 
runway,  unless  otherwise  provided  and 
maintained  by  the  FAA  or  another 
agency. 

(5)  Obstruction  marking  and  lighting, 
as  appropriate,  on  each  object  within  its 
authority  which  constitutes  an 
obstruction  under  Part  77  of  this  chapter. 
However,  this  lighting  and  marking  is 
not  required  if  it  is  determined  to  be 
unnecessary  by  an  FAA  aeronautical 
study. 

(c)  Each  certificate  holder  shall 
properly  maintain  each  marking  or 
lighting  system  installed  on  the  airport 
which  is  owned  by  the  certificate  holder. 
As  used  in  this  section,  to  "properly 
maintain"  includes:  To  clean,  replace,  or 
repair  any  faded,  missing,  or 
nonfunctional  item  of  lighting:  to  keep 
each  item  unobscured  and  clearly 
visible;  and  to  ensure  that  each  item 
provides  an  accurate  reference  to  the 
user. 

(d)  Each  certificate  holder  shall  ensure 
that  all  lighting  on  the  airport,  including 
that  for  aprons,  vehicle  parking  areas, 
roadways,  fuel  storage  areas,  and 
buildings,  is  adequately  adjusted  or 
shielded  to  prevent  interference  with  air 
traffic  control  and  aircraft  operations. 

(e)  FAA  Advisory  Circulars  in  the  150 
series  contain  standards  and  procedures 
for  equipment,  material,  installation,  and 
maintenance  of  light  systems  and 
marking  listed  in  this  section  which  are 
acceptable  to  the  Administrator. 

§  139.313    Snow  and  Ice  control. 

(a)  Each  certificate  holder  whose 
airport  is  located  where  snow  and  icing 
conditions  regularly  occur  shall  prepare, 
maintain,  and  carry  out  a  snow  and  ice 
control  plan. 

(b)  The  snow  and  ice  control  plan 
required  by  this  section  shall  include 
instructions  and  procedures  for — 

(1)  Prompt  removal  or  control,  as 
completely  as  practical,  of  snow,  ice, 
and  slush  on  each  movement  area; 

(2)  Positioning  snow  off  of  movement 
area  surfaces  so  that  all  air  crarrier 
aircraft  propellers,  engine  pods,  rotors, 
and  wingtips  will  clear  any  snowdraft 
and  snowbank  as  the  aircraft's  landing 
gear  traverses  any  full  strength  portion 
of  the  movement  area; 

(3)  Selection  and  application  of 
approved  materials  for  snow  and  ice 
control  to  ensure  that  they  adhere  to 
snow  and  ice  sufficiently  to  minimize 
engine  ingestion; 

(4)  Timely  commencement  of  snow 
and  ice  control  operations;  and 

(5)  Prompt  notification,  in  accordance 
with  §  139.339,  of  all  air  carriers  using 
the  airport  when  any  portion  of  the 
movement  area  normally  available  to 


them  is  less  than  satisfactorily  cleared 
for  safe  operation  by  their  aircraft. 

(c)  FAA  Advisory  Circulars  in  the  l.SO 
series  contain  standards  for  snow  and 
ice  control  equipment,  materials,  and 
procedures  for  snow  and  ice  control 
which  are  acceptable  to  the 
Administrator. 

§  1 39.3 1 5    Aircraft  rescue  and  firefighting: 
Index  determination. 

(a)  An  Index  is  required  by  paragraph 
(c)  of  this  section  for  each  certificate 
holder.  The  Index  is  determined  by  a 
combination  of — 

(1)  The  length  of  air  carrier  aircraft 
expressed  in  groups;  and 

(2)  Average  daily  departures  of  air 
carrier  aircraft. 

(b)  For  the  purpose  of  Index 
determination,  air  carrier  aircraft 
lengths  are  grouped  as  follows: 

(1)  Index  A  includes  aircraft  less  than 
90  feet  in  length. 

(2)  Index  B  includes  aircraft  at  least  90 
feet  but  less  than  126  feet  in  length. 

(3)  Index  C  includes  aircraft  at  least 
126  feet  but  less  than  159  feet  in  length. 

(4)  Index  D  includes  aircraft  at  least 
159  feet  but  less  than  200  feet  in  length. 

(5)  Index  E  includes  aircraft  at  least 
200  feet  in  length. 

(c)  Except  as  provided  in  §  139.319(c), 
the  Index  required  by  §  139.319  is 
determined  as  follows: 

(1)  If  there  are  five  or  more  average 
daily  departures  of  air  carrier  aircraft  in 
a  single  Index  group  serving  that  airport, 
the  longest  Index  group  with  an  average 
of  5  or  more  daily  departures  is  the 
Index  required  for  the  airport. 

(2)  If  there  are  less  than  five  average 
daily  departures  of  air  carrier  aircraft  in 
a  single  Index  group  serving  that  airport, 
the  next  lower  Index  from  the  longest 
Index  group  with  air  carrier  aircraft  in  it 
is  the  Index  required  for  the  airport.  The 
minimum  designated  Index  shall  be 
Index  A. 

§  1 39.3 1 7    Aircraft  rescue  and  firefighting: 
Equipment  and  agents. 

The  following  rescue  and  firefighting 
equipment  and  agents  are  the  minimum 
required  for  the  Indexes  referred  to  in 
§  139.315: 

(a)  Index  A:  One  vehicle  carrying  at 
least — 

(1)  500  pounds  of  sodium-based  dry 
chemical  or  halon  1211;  or 

(2)  450  pounds  of  potassium-based  dry 
chemical  and  water  with  a 
commensurate  quantity  of  AFFF  to  total 
100  gallons,  for  simultaneous  dry 
chemical  and  AFFF  foam  application. 

(b)  Index  B:  Either  of  the  following: 
(1)  One  vehicle  carrying  at  least  500 

pounds  of  sodium-based  dry  chemical  or 
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halon  1211,  and  1.500  gallons  of  water, 
and  the  commensurate  quantity  of  AFFF 
for  foam  production. 

(2)  Two  vehicles — 

(i)  One  vehicle  carrying  the 
extinguishing  agents  as  specified  in 
paragraph  (a)(1)  or  (2)  of  this  section: 
and 

(ii)  One  vehicle  carrying  an  amount  of 
water  and  the  commensurate  quantity  of 
AFFF  so  that  the  total  quantity  of  water 
for  foam  production  carried  by  both 
vehicles  is  at  least  1,500  gallons. 

(c)  Index  C:  Either  of  the  following: 

(1)  Three  vehicles — 

(i)  One  vehicle  carrying  the 
extinguishing  agents  as  specified  in 
paragraph  (a)(1)  or  (2)  of  this  section; 
and 

(ii)  Two  vehicles  carrying  an  amount 
of  water  and  the  commensurate  quantity 
of  AFFF  so  that  the  total  quantity  of 
water  for  foam  production  carried  by  all 
three  vehicles  is  at  least  3.000  gallons. 

(2)  Two  vehicles — 

(i)  One  vehicle  carrying  the 
extinguishing  agents  as  specified  in 
paragraph  (b)(1)  of  this  section:  and 

(ii)  One  vehicle  carrying  water  and 
the  commensurate  quantity  of  AFFF  so 
that  the  total  quantity  of  water  for  foam 
production  carried  by  both  vehicles  is  at 
least  3,000  gallons. 

(d)  Index  D:  Three  vehicles — 

(1)  One  vehicle  carrying  the 
extinguishing  agents  as  specified  in 
paragraph  (a)(1)  or  (2)  of  this  section; 
and 

(2)  Two  vehicles  carrying  an  amount 
of  water  and  the  commensurate  quantity 
of  AFFF  so  that  the  total  quantity  of 
water  for  foam  production  carried  by  all 
three  vehicles  is  at  least  4.000  gallons. 

(e)  Index  E:  Three  vehicles — 

(1)  One  vehicle  carrying  the 
extinguishing  agents  as  specified  in 
paragraph  (a)(1)  or  (2)  of  this  section; 
and 

(2)  Two  vehicles  carrying  an  amount 
of  water  and  the  commensurate  quantity 
of  AFFF  so  that  the  total  quantity  of 
water  for  foam  production  carried  by  all 
three  vehicles  is  at  least  6,000  gallons. 

(f)  Notwithstanding  the  provisions  of 
paragraphs  (a)  through  (e)  of  this 
section,  any  certificate  holder  whose 
vehicles  met  the  requirements  of  this 
part  for  quantity  and  type  of 
extinguishing  agent  on  January  1, 1988, 
may  comply  with  the  Index 
requirements  of  this  section  by  carrying 
extinguishing  agents  to  the  full  capacity 
of  those  vehicles.  Whenever  any  of 
those  vehicles  is  replaced  or 
rehabilitated,  the  capacity  of  the 
replacement  or  rehabilitated  vehicle 
shall  be  sufficient  to  comply  with  the 
requirements  of  the  required  Index. 


(g)  Foam  discharge  capacity.  Each 
aircraft  rescue  and  firefighting  vehicle 
used  to  comply  with  Index  B,  C,  D,  or  E 
requirements  with  a  capacity  of  at  least 
500  gallons  of  water  for  foam  production 
shall  be  equipped  with  a  turret.  Vehicle 
turret  discharge  capacity  shall  be  as 
follows: 

(1)  Each  vehicle  with  a  minimum  rated 
vehicle  water  tank  capacity  of  at  least 
500  gallons  but  less  than  2.000  gallons 
shall  have  a  turret  discharge  rate  of  at 
least  500  gallons  per  minute  but  not 
more  than  1,000  gallons  per  minute. 

(2)  Each  vehicle  with  a  minimum  rated 
vehicle  water  tank  capacity  of  at  least 
2,000  gallons  shall  have  a  turret 
discharge  rate  of  at  least  600  gallons  per 
minute  but  not  more  than  1,200  gallons 
per  minute. 

(3)  Notwithstanding  the  requirements 
of  paragraph  (g)  of  this  section,  any 
certificate  holder  whose  aircraft  rescue 
and  firefighting  vehicles  are  not 
equipped  with  turrets  or  do  not  have  the 
discharge  capacity  required  in  this 
section,  but  otherwise  meet  the 
requirements  of  this  part  on  January  1. 
1968.  need  not  comply  with  paragraph 
(g)  of  this  section  for  a  particular  vehicle 
until  that  vehicle  is  replaced  or 
rehabilitated. 

(h)  Dry  chemical  and  halon  1211 
discharge  capacity.  Each  aircraft  rescue  . 
and  firefighting  vehicle  which  is 
required  to  carry  dry  chemical  or  halon 
1211  for  compliance  with  the  index 
requirements  of  this  section  must  meet 
one  of  the  following  minimum  discharge 
rates  for  the  equipment  installed: 

(1)  Dry  chemical  or  halon  1211  through 
a  hand  line,  5  pounds  per  second. 

(2)  Dry  chemical  or  halon  1211  through 
a  turret,  16  pounds  per  second. 

(i)  Extinguishing  agent  substitutions. 
The  following  extinguishing  agent 
substitutions  may  be  made: 

(1)  Protein  or  fiuoroprotein  foam 
concentrates  may  be  substituted  for 
AFFF.  When  either  of  these 
substitutions  is  selected,  the  volume  of 
water  to  be  carried  for  the  substitute 
foam  production  shall  be  calculated  by 
multiplying  the  volume  of  water 
required  for  AFFF  by  the  factor  1.5. 

(2)  Sodium-  or  potassium-based  dry 
chemical  or  halon  1211  may  be 
substituted  for  AFFF.  Up  to  30  percent  of 
the  amount  of  water  specified  for  AFFF 
production  may  be  replaced  by  dry 
chemical  or  halon  1211,  except  that  for 
airports  where  such  extreme  climatic 
conditions  exist  that  water  is  either 
unmanageable  or  unobtainable,  as  in 
arctic  or  desert  regions,  up  to  100 
percent  of  the  required  water  may  be 
replaced  by  dry  chemical  or  halon  1211. 
When  this  substitution  is  selected,  12.7 
pounds  of  dry  chemical  or  halon  1211 


shall  be  substituted  for  each  gallon  of 
water  used  for  AFFF  foam  production. 

(3)  Sodium  or  potassium-based  dry 
chemical  or  halon  1211  may  be 
substituted  for  protein  or  fiuoroprotein 
foam.  When  this  substitution  is  selected. 
8.4  pounds  of  dry  chemical  or  halon  1211 
shall  be  substituted  for  one  gallon  of 
water  for  protein  or  fiuoroprotein  foam 
production. 

(4)  AFFF  may  be  substituted  for  dry 
chemical  or  halon  1211.  For  airports 
where  meteorological  conditions,  such 
as  consistently  high  winds  and 
precipitation,  would  frequently  prevent 
the  effective  use  of  dry  chemical  or 
halon  1211,  up  to  50  percent  of  these 
agents  may  be  replaced  by  water  for 
AFFF  production.  When  this 
substitution  is  selected,  one  gallon  of 
water  for  foam  production  with  the 
commensurate  quantity  of  AFFF  shall  be 
substituted  for  12.7  pounds  of  dry 
chemical  or  halon  1211. 

(5)  Potassium-based  dry  chemical  may 
be  substituted  for  sodium-based  dry 
chemical.  Where  500  pounds  of  sodium- 
based  dry  chemical  is  specified,  450 
pounds  of  potassium-based  dry 
chemical  may  be  substituted. 

(6)  Other  extinguishing  agent 
substitutions  acceptable  to  the 
Administrator  may  be  made  in  amounts 
that  provide  equivalent  firefighting 
capability. 

(j)  In  addition  to  the  quantity  of  water 
required,  each  vehicle  required  to  carry 
AFFF  shall  carry  AFFF  in  an 
appropriate  amount  to  mix  with  twice 
the  water  required  to  be  carried  by  the 
vehicle. 

(k)  FAA  Advisory  Circulars  in  the  150 
series  contain  standards  and  procedures 
for  AFFF  equipment  and  agents  which 
are  acceptable  to  the  Administrator. 

§  1 39.3 1 9    Aircraft  rescue  and  firefighting: 
Operational  requirements. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  certificate  holder 
shall  provide  on  the  airport,  during  air 
carrier  operations  at  the  airport,  at  least 
the  rescue  and  firefighting  capability 
specified  for  the  Index  required  by 

§  139.317. 

(b)  Increase  in  Index.  Except  as 
provided  in  paragraph  (c)  of  this  section, 
if  an  increase  in  the  average  daily 
departures  or  the  length  of  air  carrier 
aircraft  results  in  an  increase  in  the 
Index  required  by  paragraph  (a)  of  this 
section,  the  certificate  holder  shall 
comply  with  the  increased  requirements. 

(c)  Reduction  in  rescue  and 
firefighting.  During  air  carrier  operations 
with  only  aircraft  shorter  than  the  Index 
aircraft  group  required  by  paragraph  (a) 
of  this  section,  the  certificate  holder 
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may  reduce  the  rescue  and  firefighting 
to  a  lower  level  corresponding  to  the 
Index  group  of  the  longest  air  carrier 
aircraft  being  operated. 

(d)  Any  reduction  in  the  rescue  and 
firefighting  capability  from  the  Index 
required  by  paragraph  (a)  of  this  section 
in  accordance  with  paragraph  (c)  of  this 
section  shall  be  subject  to  the  following 
conditions: 

(1)  Procedures  for,  and  the  persons 
having  the  authority  to  implement,  the 
reductions  must  be  included  in  the 
airport  certification  manual. 

(2)  A  system  and  procedures  for  recall 
of  the  full  aircraft  rescue  and  firefighting 
capability  must  be  included  in  the 
airport  certification  manual. 

(3)  The  reductions  may  not  be 
implemented  unless  notification  to  air 
carriers  is  provided  in  the  Airport/ 
Facility  Directory  or  Notices  to  Airmen 
(NOT AM),  as  appropriate,  and  by  direct 
notification  of  local  air  carriers. 

(e)  Vehicle  communications.  Each 
vehicle  required  under  §  139.317  shall  be 
equipped  with  two-way  voice  radio 
communications  which  provides  for 
contact  with  at  least— 

(1)  Each  other  required  emergency 
vehicle: 

(21)  The  air  traffic  control  tower,  if  it 
is  located  on  the  airport;  and 

(3)  Other  stations,  as  specified  in  the 
airport  emergency  plan. 

(f)  Vehicle  marking  and  lighting.  Each 
vehicle  required  under  §  139.317  shall— 

(1)  Have  a  flashing  or  rotating  beacon; 
and 

(2)  Be  painted  or  marked  in  colors  to 
enhance  contrast  with  the  background 
environment  and  optimize  daytime  and 
nighttime  visibility  and  identification. 

(g)  FAA  Advisory  Circulars  in  the  150 
series  contain  standards  for  painting, 
marking  and  lighting  vehicles  used  on 
airports  which  are  acceptable  to  the 
Administrator. 

(h)  Vehicle  readiness.  Each  vehicle 
required  under  §  139.317  shall  be 
maintained  as  follows: 

(1)  The  vehicle  and  its  systems  shall 
be  maintained  so  as  to  be  operationally 
capable  of  performing  the  functions 
required  by  this  subpart  during  all  air 
carrier  operations. 

(2)  If  the  airport  is  located  in  a 
geographical  area  subject  to  prolonged 
temperatures  below  33  degrees 
Fahrenheit,  the  vehicles  shall  be 
provided  with  cover  or  other  means  to 
ensure  equipment  operation  and 
discharge  under  freezing  conditions. 

(3)  Any  required  vehicle  which 
becomes  inoperative  to  the  extent  that  it 
cannot  perform  as  required  by 

§  139.319(h)(1)  shall  be  replaced 
immediately  with  equipment  having  at 
least  equal  capabilities.  If  replacement 


equipment  is  not  available  immediately, 
the  certificate  holder  shall  so  notify  the 
Regional  Director  and  each  air  carrier 
using  the  airport  in  accordance  with 
§  139.339.  If  the  required  Index  level  of 
capability  is  not  restored  within  48 
hours,  the  airport  operator,  unless 
otherwise  authorized  by  the 
Administrator,  shall  limit  air  carrier 
operations  on  the  airport  to  those 
compatible  with  the  Index 
corresponding  to  the  remaining 
operative  rescue  and  firefighting 
equipment. 

(i)  Response  requirements.  (1)  Each 
certificate  holder,  with  the  airport 
rescue  and  firefighting  equipment 
required  under  this  part  and  the  number 
of  trained  personnel  which  will  assure 
an  effective  operation,  shall — 

(i)  Respond  to  each  emergency  during 
periods  of  air  carrier  operations:  and 

(ii)  When  requested  by  the 
Administrator,  demonstrate  compliance 
with  the  response  requirements 
specified  in  this  section. 

(2)  The  response  required  by 
paragraph  (i)(l)(ii)  of  this  section  shall 
achieve  the  following  performance: 

(i)  Within  3  minutes  from  the  time  of 
the  alarm,  at  least  one  required  airport 
rescue  and  firefighting  vehicle  shall 
reach  the  midpoint  of  the  farthest 
runway  serving  air  carrier  from  its 
assigned  post,  or  reach  any  other 
specified  point  of  comparable  distance 
on  the  movement  area  which  is 
available  to  air  carriers,  and  begin 
application  of  foam,  dry  chemical,  or 
halon  1211. 

(ii)  Within  4  minutes  from  the  time  of 
alarm,  all  other  required  vehicles  shall 
reach  the  point  specified  in  paragraph 
(i)(2)(i)  of  this  section  from  their 
assigned  post  and  begin  application  of 
foam,  dry  chemical,  or  halon  1211. 

(j)  Personnel.  Each  certificate  holder 
shall  ensure  the  following: 

(1)  All  rescue  and  firefighting 
personnel  are  equipped  in  a  manner 
acceptable  to  the  Administrator  with 
protective  clothing  and  equipment 
needed  to  perform  their  duties. 

(2)  All  rescue  and  firefighting 
personnel  are  properly  trained  to 
perform  their  duties  in  a  manner 
acceptable  to  the  Administrator.  The 
training  curriculum  shall  include  initial 
and  recurrent  instruction  in  at  least  the 
following  areas: 

(i)  Airport  familiarization. 

(ii)  Aircraft  familiarization. 

(iii)  Rescue  and  firefighting  personnel 
safety. 

(iv)  Emergency  communications 
systems  on  the  airport,  including  fire 
alarms. 


(v)  Use  of  the  fire  hoses,  nozzles, 
turrets,  and  other  appliances  required 
for  compliance  with  this  part. 

(vi)  Application  of  the  types  of 
extinguishing  agents  required  for 
compliance  with  this  part. 

(vii)  Emergency  aircraft  evacuation 
assistance. 

(viii)  Firefighting  operations. 

(ix)  Adapting  and  using  structural 
rescue  and  firefighting  equipment  for 
aircraft  rescue  and  firefighting. 

Aircraft  cargo  hazards 

(x)  Familiarization  with  firefighters' 
duties  under  the  airport  emergency  plan. 

(xi)  Familiarization  with  firefighters' 
duties  under  the  airport  emergency  plan. 

(3)  All  rescue  and  firefighting 
personnel  participate  in  at  least  one 
live-fire  drill  every  12  months. 

(4)  At  least  one  of  the  required 
personnel  on  duty  during  air  carrier 
operations  has  been  trained  and  is 
current  in  basic  emergency  medical 
care.  This  training  shall  include  40  hours 
covering  at  least  the  following  areas: 

(i)  Bleeding. 

(ii)  Cardiopulmonary  resuscitation, 
(iii)  Shock. 

(iv)  Primary  patient  survey, 
(v)  Injuries  to  the  skull,  spine,  chest, 
and  extremities, 
(vi)  Internal  injuries, 
(vii)  Moving  patients, 
(viii)  Bums, 
(ix)  Triage. 

(5)  Sufficient  rescue  and  firefighting 
personnel  are  available  during  all  air 
carrier  operations  to  operate  the 
vehicles,  meet  the  response  times,  and 
meet  the  miminum  agent  discharge  rates 
required  by  this  part; 

(6)  Procedures  and  equipment  are 
established  and  maintained  for  alerting 
rescue  and  firefighting  personnel  by 
siren,  alarm,  or  other  means  acceptable 
to  the  Administrator,  to  any  existing  or 
impending  emergency  requiring  their 
assistance. 

(k)  Emergency  access  roads.  Each 
certificate  holder  shall  ensure  that  roads 
which  are  designated  for  use  as 
emergency  access  roads  for  aircraft 
rescue  and  firefighting  vehicles  are 
maintained  in  a  condition  that  will 
support  those  vehicles  during  all- 
weather  conditions. 

§  1 39.32 1    HandUng  and  storing  of 
hazardous  substances  and  materials. 

(a)  Each  certificate  holder  which  acts 
as  a  cargo  handling  agent  shall  establish 
and  maintain  procedures  for  the 
protection  of  persons  and  property  on 
the  airport  during  the  handling  and 
storing  of  any  material  regulated  by  the 
Hazardous  Materials  Regulations  (49 
CFR  Part  171,  et  seq.),  that  is,  or  is 
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intended  to  be.  transported  by  air.  These 
procedures  shall  provide  for  at  least  the 
following: 

(1)  Designated  personnel  to  receive 
and  handle  hazardous  substances  and 
materials. 

(2)  Assurance  from  the  shipper  that 
the  cargo  can  be  handled  safely, 
including  any  special  handling 
procedures  required  for  safety. 

(3)  Special  areas  for  storage  of 
hazardous  materials  while  on  the 
airport. 

(b)  Each  certificate  holder  shall 
establish  and  maintain  standards 
acceptable  to  the  Administrator  for 
protecting  against  Are  and  explosions  in 
storing,  dispensing,  and  otherwise 
handling  fuel,  lubricants,  and  oxygen 
(other  than  articles  and  materials  that 
are.  or  are  intended  to  be,  aircraft  cargo) 
on  the  airport.  These  standards  shall 
cover  facilities,  procedures,  and 
personnel  training  and  shall  address  at 
least  the  following: 

(1)  Grounding  and  bonding. 

(2)  Public  protection. 

(3)  Control  of  access  to  storage  areas. 

(4)  Fire  safety  in  fuel  farm  and  storage 
areas.  I 

(5)  Fire  safety  in  mobile  fuelers,     ' 
fueling  pits,  and  fueling  cabinets. 

(6)  Training  of  fueling  personnel  in  fire 
safety  in  accordance  with  paragraph  (e) 
of  this  section. 

[7]  The  fire  code  of  the  public  body 
having  jurisdiction  over  the  airport. 

(c)  Each  certificate  holder  shall,  as  a 
fueling  agent  comply  with  and  except  as 
provided  in  paragraph  (h)  of  this  section 
required  all  other  fueling  agents 
operating  on  the  airport  to  comply  with, 
the  standards  established  under 
paragraph  (b)  of  this  section  and  shall 
perform  reasonable  surveillance  of  all 
fueling  activities  on  the  airport  with 
respect  to  those  standards.  I 

(d)  Each  certificate  holder  shall     ' 
inspect  the  physical  facilities  of  each 
airport  tenant  fueling  agent  at  least  once 
every  3  months  for  compliance  with 
paragraph  (b)  of  this  section  and 
maintain  a  record  of  that  inspection  for 
at  least  12  months.  The  certificate  holder 
may  use  an  independent  organization  to 
perform  this  inspection  if — 

(1)  it  is  acceptable  by  the 
Administrator:  and 

(2)  It  prepares  a  record  of  its 
inspection  sufficiently  detailed  to  assure 
the  certificate  holder  and  the  FAA  that 
the  inspection  is  adequate. 

(e)  The  training  required  in  paragraph 
(b)(6)  of  this  section  shall  include  at 
least  the  following: 

(1)  At  least  one  supervisor  with  each 
fueling  agent  shall  have  completed  an 
aviation  fuel  training  course  in  fire 


safety  which  is  acceptable  to  the 
Administrator. 

(2)  All  other  employees  who  fuel 
aircraft,  accept  fuel  shipments,  or 
otherwise  handle  fuel  shall  receive  at 
least  on-the-job  training  in  fire  safety 
from  the  supervisor  trained  in 
accordance  with  paragraph  (e)(1)  of  this 
section. 

(f)  Each  certificate  holder  shall  obtain 
certification  once  a  year  from  each 
airport  tenant  fueling  agent  that  the 
training  required  by  paragraph  (e)  of  this 
section  has  been  accomplished. 

(g)  Unless  otherwise  authorized  by  the 
Administrator,  each  certificate  holder 
shall  require  each  tenant  fueling  agent  to 
take  immediate  corrective  action 
whenever  the  certificate  holder  becomes 
aware  of  noncompliance  with  a 
standard  required  by  paragraph  (b)  of 
this  section.  The  certificate  holder  shall 
notify  the  appropriate  FAA  Regional 
Director  immediately  when 
noncompliance  is  discovered  and 
corrective  action  cannot  be 
accomplished  within  a  reasonable 
period  of  time. 

(h)  A  certificate  holder  need  not 
require  an  air  carrier  operating  under 
Part  121  or  Part  135  of  this  chapter  to 
comply  with  the  standards  required  by 
paragraph  (b)(6)  of  this  section. 

(i)  FAA  Advisory  Circulars  in  the  150 
Series  contain  standards  and  procedures 
for  the  handling  and  storage  of 
hazardous  substances  and  materials 
which  are  acceptable  to  the 
Administrator. 

§  139.323    Traffic  and  wind  direction 
indicators. 

Each  certificate  holder  shall  provide 
the  following  on  its  airport: 

(a)  A  wind  cone  that  provides  surface 
wind  direction  information  visually  to 
pilots.  For  each  airport  in  a  terminal 
control  area,  supplemental  wind  cones 
shall  be  installed  at  each  runway  end  or 
at  least  at  one  point  visible  to  the  pilot 
while  on  final  approach  and  prior  to 
takeoff.  If  the  airport  is  open  for  air 
carrier  operations  during  hours  of 
darkness,  the  wind  direction  indicators 
must  be  lighted. 

(b)  For  airports  serving  any  air  carrier 
operation  when  there  is  no  control  tower 
operating,  a  segmented  circle  around 
one  wind  cone  and  a  landing  strip  and 
traffic  pattern  indicator  for  each  runway 
with  a  right-hand  traffic  pattern. 

§  139.325    Airport  emergency  plan. 

(a)  Each  certificate  holder  shall 
develop  and  maintain  an  airport 
emergency  plan  designed  to  minimize 
the  possibility  and  extent  of  personal 
injury  and  property  damage  on  the 


airport  in  an  emergency.  The  plan  must 
include — 

(1)  Procedures  for  prompt  response  to 
all  of  the  emergencies  listed  in 
paragraph  (b)  of  this  section,  including  a 
communications  network:  and 

(2)  Sufficient  detail  to  provide 
adequate  guidance  to  each  person  who 
must  implement  it. 

(b)  The  plan  required  by  this  section 
must  contain  instructions  for  response 
to— 

(1)  Aircraft  incidents  and  accidents; 

(2)  Bomb  incidents,  including 
designated  parking  areas  for  the  aircraft 
involved: 

(3)  Structural  fires;  ; 

(4)  Natural  disaster 

(5)  Radiological  incidents; 

(6)  Sabotage,  hijack  incidents,  and 
other  unlawful  interference  with 
operations; 

(7)  Failure  of  power  for  movement 
area  lighting:  and  ^^ 

(8)  Water  rescue  situations. 

(c)  The  plan  required  by  this  section 
must  address  or  include — 

(1)  To  the  extent  practicable, 
provisions  for  medical  services 
including  transportation  and  medical 
assistance  for  the  maximum  number  of 
persons  that  can  be  carried  on  the 
largest  air  carrier  aircraft  that  the 
airport  reasonably  can  be  expected  to 
serve; 

(2)  The  name,  location,  telephone 
number,  and  emergency  capability  of 
each  hospital  and  other  medical  facility, 
and  the  business  address  and  telephone 
number  of  medical  personnel  on  the 
airport  or  in  the  communities  it  serves, 
agreeing  to  provide  medical  assistance 
or  transportation; 

(3)  The  name,  location,  and  telephone 
number  of  each  rescue  squad, 
ambulance  service,  military  installation, 
and  government  agency  on  the  airport  or 
in  the  communities  it  serves,  that  agrees 
to  provide  medical  assistance  or 
transportation; 

(4)  An  inventory  of  surface  vehicles 
and  aircraft  that  the  facilities,  agencies, 
and  personnel  included  in  the  plan 
under  paragraphs  (c)(2)  and  (ci(3)  of  this 
section  will  provide  to  transport  injured 
and  deceased  persons  to  locations  on 
the  airport  and  in  the  communities  it 
serves; 

(5)  Each  hangar  or  other  building  on 
the  airport  or  in  the  communities  it 
serves  that  will  be  used  to  accommodate 
uninjured,  injured,  and  deceased 
persons; 

(6)  Crowd  control,  specifying  the 
name  and  location  of  each  safety  or 
security  agency  that  agrees  to  provide 
assistance  for  the  control  of  crowds  in 


the  event  of  an  emergency  on  the 
airport; 

(7)  The  removal  of  disabled  aircraft 
including  to  the  extent  practical  the 
name,  location  and  telephone  numbers 
of  agencies  with  ahta^ft  removal 
responsibilities  or  capabilities;  and 

(d)  The  plan  required  by  this  section 
must  provide  for — 

(1)  The  marshalling,  transportation, 
and  care  of  ambulatory  injured  and 
uninjured  accident  survivors; 

(2)  The  removal  of  disabled  aircraft; 

(3)  Emergency  alarm  systems;  and 

(4)  Coordination  of  airport  and  control 
tower  functions  relating  to  emergency 
actions. 

(e)  The  plan  required  by  this  section 
shall  contain  procedures  for  notifying 
the  facilities,  agencies,  and  personnel 
who  have  responsibilities  under  the  plan 
of  the  location  of  an  aircraft  accident, 
the  number  of  persons  involved  in  that 
accident,  or  any  other  information 
necessary  to  carry  out  their 
responsibilities,  as  soon  as  that 
information  is  available. 

(f)  The  plan  required  by  this  section 
shall  contain  provisions,  to  the  extent 
practicable,  for  the  rescue  of  aircraft 
accident  victims  from  significant  bodies 
of  water  or  marsh  lands  adjacent  to  the 
airport  which  are  crossed  by  the 
approach  and  departure  flight  paths  of 
air  carriers.  A  body  of  water  or  marsh 
land  is  significant  if  the  area  exceeds 
one-quarter  square  mile  and  cannot  be 
traversed  by  conventional  land  rescue 
vehicles.  To  the  extent  practicable,  the 
plan  shall  provide  for  rescue  vehicles 
with  a  combined  capacity  for  handling 
the  maximum  number  of  persons  that 
can  be  carried  on  board  the  largest  air 
carrier  aircraft  that  the  airport 
reasonably  can  be  expected  to  serve. 

(g)  Each  certificate  holder  shall— 

(1)  Coordinate  its  plan  with  law 
enforcement  agencies,  rescue  and  fire 
fighting  agencies,  medical  personnel  and 
organizations,  the  principal  tenants  at 
the  airport,  and  all  other  perscms  who 
have  responsibilities  under  the  plan; 

(2)  To  the  extent  practicable,  provide 
for  participation  by  all  facilities, 
agencies,  and  personnel  specified  in 
paragraph  (g)(1)  of  this  section  in  the 
development  of  the  plan; 

(3)  Ensure  that  all  airport  personnel 
having  duties  and  responsibilities  under 
the  plan  are  familiar  with  their 
assignments  and  are  properly  trained; 

(4)  At  least  once  every  12  months, 
review  the  plan  with  all  of  the  parties 
with  whom  the  plan  is  coordinated  as 
specified  in  paragraph  (g)(1)  of  this 
section,  to  ensure  that  all  parties  know 
their  responsibilities  and  that  all  of  the 
information  in  the  plan  is  current;  and 


(5)  Hold  a  full-scale  airport  emergency 
plan  exercise  at  least  once  every  3 
years. 

(h)  FAA  Advisory  Circulars  in  the  150 
Series  contain  standards  and  procedures 
for  the  development  of  an  airport 
emergency  plan  which  are  acceptable  to 
the  Administrator. 

§  139.327    Self-inspection  program. 

(a)  Eadi  certificate  holder  shall 
inspect  the  airport  to  assiu-e  compliance 
with  this  subpart — 

(1)  Daily,  except  as  otherwise  required 
by  the  airport  certification  manual  or 
airport  certification  specifications; 

(2)  When  required  by  any  unosual 
condition  such  as  construction  activities 
or  meteorological  conditions  that  may 
affect  safe  air  carrier  operations;  and 

(3)  Immediately  after  an  accident  or 
incident. 

(b)  Each  certificate  holder  shall 
provide  the  following: 

(1)  Equipment  for  use  in  conducting 
safety  inspections  of  the  airport 

(2)  Procedures,  facilities,  and 
equipment  for  reliable  and  rapid 
dissemination  of  information  between 
airport  personnel  and  its  air  carriers; 

(3)  Procedures  to  ensure  that  qualified 
inspection  personnel  perform  the 
inspections;  and 

(4)  A  reporting  system  to  ensure 
prompt  correction  of  unsafe  airport 
conditions  noted  during  the  inspection. 

(d)  Each  certificate  holder  shall 
prepare  and  keep  for  at  least  6  months, 
and  make  available  for  inspection  by 
the  Administrator  on  request,  a  record 
of  each  inspection  prescribed  by  this 
section,  showing  the  conditions  found 
and  all  corrective  actions  taken. 

(e)  FAA  Advisory  Circulars  in  the  150 
Series  contain  standards  and  procedures 
for  the  conduct  of  airport  self- 
inspections  which  are  acceptable  to  the 
Administrator. 

§139.329    Ground  vehicles. 

Each  certificate  holder  shall — 

(a)  Limit  access  to  movement  areas 
and  safety  areas  only  to  those  ground 
vehicles  necessary  for  airport 
operations; 

(b)  Provide  adequate  procedures  for 
the  safe  and  orderly  access  to,  and 
operation  on,  the  movement  area  and 
safety  areas  by  ground  vehicles; 

(c)  When  an  air  traffic  control  tower  is 
in  operation,  ensure  that  each  ground 
vehicle  operating  on  the  movement  area 
is  controlled  by  one  of  the  following: 

(1)  Two-way  radio  communications 
between  each  vehicle  and  the  tower, 

(2)  An  escort  vehicle  with  two-way 
radio  communications  with  the  tower  to 
accompany  any  vehicle  without  a  radio, 
or 


(3)  Measures  acceptable  to  the 
Administrator  for  controlhng  vehicles, 
such  as  signs,  signals,  or  guards,  when  it 
is  not  operationally  practical  to  have 
two-way  radio  communications  with  the 
vehicle  or  an  escort  vehicle; 

(d)  When  an  air  traffic  control  tower 
is  not  in  operation,  provide  adequate 
procedures  to  control  ground  vehicles  on 
the  movement  area  through  prearranged 
signs  or  signals; 

(e)  Ensure  that  each  employee,  tenant, 
or  contractor  who  operates  a  ground 
vehicle  on  any  portion  of  the  airport 
which  has  access  to  the  movement  area 
is  familiar  and  complies  with  the 
airport's  rules  and  procedures  for  the 
operation  of  ground  vehicles;  and 

(f)  On  request  by  the  Administrator, 
make  available  for  inspection  any 
record  of  accidents  or  incidents  on  the 
movement  areas  involving  air  carrier 
aircraft  and/or  ground  vehicles. 

§139.331    Obstructions. 

Each  certificate  holder  shall  ensure 
that  each  object  in  each  area  within  its 
authority  which  exceeds  any  of  the 
heights  or  penetrates  the  imaginary 
surfaces  described  in  Part  77  of  this 
chapter  is  either  removed,  marked,  or 
lighted.  However,  removal,  marking,  and 
lighting  is  not  required  if  it  is  determined 
to  be  unnecessary  by  an  FAA 
aeronautical  study. 

§139.333    Protection  of  navaids. 

Each  certificate  holder  shall — 

(a)  Prevent  the  construction  of 
facilities  on  its  airport  that,  as 
determined  by  the  Administrator,  would 
derogate  the  operation  of  an  electronic 
or  visual  navaid  and  air  traffic  control 
facilities  on  the  airp>ort; 

(b)  Protect,  or  if  the  owner  is  other 
than  the  certificate  holder,  assist  in 
protecting,  all  navaids  on  its  airport 
against  vandalism  and  theft;  and 

(c)  Prevent,  insofar  as  it  is  within  the 
airport's  authority,  interruption  of  visual 
and  electronic  signals  of  navaids. 

§  139.335    PulMc  protection. 

(a)  Each  certificate  holder  shall 
provide — 

(1)  Safeguards  acceptable  to  the 
Administrator  to  prevent  inadvertent 
entry  to  the  movement  area  by 
unauthorized  persons  or  vehicles;  and 

(2)  Reasonable  protection  of  persons 
and  property  from  aircraft  blast. 

(b)  Fencing  meeting  the  requirements 
of  Part  107  of  this  chapter  in  areas 
subject  to  that  part  is  acceptable  for 
meeting  the  requirements  of  paragraph 
(a)(1)  of  this  section. 
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§  139.337    Wildlife  hazard  management. 

(a)  Each  certificate  holder  shall 
provide  for  the  conduct  of  an  ecological 
study,  acceptable  to  the  Administrator, 
when  any  of  the  following  events  occurs 
on  or  near  the  airport: 

(1)  An  air  carrier  aircraft  experiences 
a  multiple  bird  strike  or  engine 
ingestion. 

(2)  An  air  carrier  aircraft  experiences 
a  damaging  collision  with  wildlife  other 
than  birds. 

(3)  Wildlife  of  a  size  or  in  numbers 
capable  of  causing  an  event  described  in 
paragraph  (a)  (1)  or  (2)  of  this  section  is 
observed  to  have  access  to  any  airport 
flight  pattern  or  movement  area. 

(b)  The  study  required  in  paragraph 
(a)  of  this  section  shall  contain  at  least 
the  following: 

(1)  Analysis  of  the  event  which 
prompted  the  study. 

(2)  Identification  of  the  species, 
numbers,  locations,  local  movements, 
and  daily  and  seasonal  occurrences  of 
wildlife  observed. 

(3)  Identification  and  location  of 
features  on  and  near  the  airport  that 
attract  wildlife. 

(4)  Description  of  the  wildlife  hazard 
to  air  carrier  operations. 

(c)  The  study  required  by  paragraph 
(a)  of  this  section  shall  be  submitted  to 
the  Administrator,  who  determines 
whether  or  not  there  is  a  need  for  a 
wildlife  hazard  management  plan.  In 
reaching  this  determination,  the 
Administrator  considers — 

(1)  The  ecological  study; 

(2)  The  aeronautical  activity  at  the 
airport: 

(3)  The  views  of  the  certificate  holder; 

(4)  The  views  of  the  airport  users;  and 

(5)  Any  other  factors  bearing  on  the 
matter  of  which  the  Administrator  is 
aware. 

(d)  When  the  Administrator 
determines  that  a  wildlife  hazard 
management  plan  is  needed,  the 
certificate  holder  shall  formulate  and 
implement  a  plan  using  the  ecological 
study  as  a  basis.  The  plan  shall — 

(1)  Be  submitted  to,  and  approved  by, 
the  Administrator  prior  to 
implementation;  and 

(2)  Provide  measures  to  alleviate  or 
elimmate  wildlife  hazards  to  air  carrier 
operations. 

(e)  The  plan  shall  mclude  at  least  the 
following: 

(1)  The  persons  who  have  authority 
and  responsibility  for  implementing  the 
plan. 
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(2)  Priorities  for  needed  habitat 
modification  and  changes  in  land  use 
identified  in  the  ecological  study,  with 
target  dates  for  completion. 

(3)  Requirements  for  and,  where 
applicable,  copies  of  local,  state,  and 
Federal  wildlife  control  permits. 

(4)  Identification  of  resources  to  be 
provided  by  the  certificate  holder  for 
implementation  of  the  plan. 

(5)  Procedures  to  be  followed  during 
air  carrier  operations,  including  at 
least — 

(i)  Assignment  of  personnel 
responsibilities  for  implementing  the 
procedures; 

(ii)  Conduct  of  physical  inspections  of 
the  movement  area  and  other  areas 
critical  to  wildlife  hazard  management 
sufficiently  in  advance  of  air  carrier 
operations  to  allow  time  for  wildlife 
controls  to  be  effective; 

(iii)  Wildlife  control  measures;  and 

(iv)  Communication  between  the 
wildlife  control  personnel  and  any  air 
traffic  control  tower  in  operation  at  the 
airport. 

(6)  Periodic  evaluation  and  review  of 
the  wildlife  hazard  management  plan 
for — 

(i)  Effectiveness  in  dealing  with  th^ 
wildlife  hazard;  and 

(ii)  Indications  that  the  existence  of 
the  wildlife  hazard,  as  previously 
described  in  the  ecological  study,  should 
be  reevaluated. 

(7)  A  training  program  to  provide 
airport  personnel  with  the  knowledge 
and  skills  needed  to  carry  out  the 
wildlife  hazard  management  plan 
required  by  paragraph  (d)  of  this 
section. 

(f)  Notwithstanding  the  other 
requirements  of  this  section,  each 
certificate  holder  shall  take  immediate 
measures  to  alleviate  wildlife  hazards 
whenever  they  are  detected. 

(g)  FAA  Advisory  Circulars  in  the  150 
Series  contain  standards  and  procedures 
for  wildlife  hazard  management  at 
airports  which  are  acceptable  to  the 
Administrator. 

§  139.339    Airport  condition  reporting. 

(a)  Each  certificate  holder  shall 
provide  for  the  collection  and 
dissemination  of  airport  condition 
information  to  air  carriers. 

(b)  In  complying  with  paragraph  (a)  of 
this  section,  the  certificate  holder  shall 
utilize  the  NOTAM  system  and,  as 
appropriate,  other  systems  and 
procedures  acceptable  to  the 
Administrator. 

(c)  In  complying  with  paragraph  (a)  of 


this  section,  the  certificate  holder  shall 
provide  information  on  the  following 
airport  conditions  which  may  affect  the 
safe  operations  of  air  carriers: 

(1)  Construction  or  maintenance 
activity  on  movement  areas,  safety 
areas,  or  loading  ramps  and  parking 
areas. 

(2)  Surface  irregularities  on  movement 
areas  or  loading  ramps  and  parking 
areas. 

(3)  Snow.  ice.  slush,  or  water  on  the 
movement  area  or  loading  ramps  and 
parking  areas. 

(4)  Snow  piled  or  drifted  on  or  near 
movement  areas  contrary  to  §  139.313. 

(5)  Objects  on  the  movement  area  or 
safety  areas  contrary  to  §139.309. 

(6)  Malfunction  of  any  lighting  system 
required  by  §  139.311. 

(7)  Unresolved  wildlife  hazards  as 
identified  in  accordance  with  §  139.337. 

(8)  Nonavailability  of  any  rescue  and 
firefighting  capability  required  in 

§  39.317  and  139.319. 

(9)  Any  other  condition  as  specified  in 
the  airport  certification  manual  or 
airport  certification  specifications,  or 
which  may  otherwise  adversely  affect 
the  safe  operations  of  air  carriers. 

(d)  FAA  Advisory  Circulars  in  the  150 
series  contain  standards  and  procedures 
for  using  the  NOTAM  system  for 
dissemination  of  airport  information 
which  are  acceptable  to  the 
Administrator. 

§  139.341    Identifying,  marking,  and 
reporting  construction  and  ottier 
unserviceable  areas. 

(a)  Each  certificate  holder  shall — 

(1)  Mark  and,  if  appropriate,  light  in  a 
manner  acceptable  to  the 
Administrator — 

(i)  Each  construction  area  and 
unserviceable  area  which  is  on  or 
adjacent  to  any  movement  area  or  any 
other  area  of  the  airport  on  which  air 
carrier  aircraft  may  be  operated; 

(ii)  Each  item  of  construction 
equipment  and  each  construction 
roadway,  which  may  affect  the  safe 
movement  of  aircraft  on  the  airport;  and 

(iii)  Any  area  adjacent  to  a  navaid 
that,  if  traversed,  could  cause 
derogation  of  the  signal  or  the  failure  of 
the  navaid,  and 

(2)  Provide  procedures,  such  as  a 
review  of  all  appropriate  utility  plans 
prior  to  construction,  for  avoiding 
damage  to  existing  utilities,  cables, 
wires,  conduits,  pipelines,  or  other 
underground  facilities. 


(b)  FAA  Advisory  Circulars  in  the  150 
series  contain  standards  and  procedures 
for  identifying  and  marking  construction 
areas  which  are  acceptable  to  the 
Administrator. 

§  139.343    Noncomplying  conditions. 

Unless  otherwise  authorized  by  the 
Administrator,  whenever  the 
requirements  of  Subpart  D  of  this  part 
cannot  be  met  to  the  extent  that 
uncorrected  unsafe  conditions  exist  on 
the  airport,  the  certificate  holder  shall 
limit  air  carrier  operations  to  those 
portions  of  the  airport  not  rendered 
unsafe  by  those  conditions. 

Issued  in  Washington.  DC.  on  November  9. 
1987. 

T.  Allan  McArtor, 

Administrator. 

|FR  Doc.  87-26419  Filed  11-17-67;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
(CFDA  No.  M.023] 

Invitation  of  Applications  for  New 
Awards  Under  ttie  Research  in 
Education  of  ttte  Handicapped 
Program  for  Fiscal  Year  1988 

Purpose:  To  assist  research  and 
related  purposes,  and  to  conduct 
research,  surveys,  or  demonstrations 


relating  to  the  education  of  handicapped 
children. 

Applicable  Regulations:  (a)  The 
Research  in  Education  of  the 
Handicapped  Program  Regulations,  34 
CFR  Part  324,  (b]  the  Education 
Department  General  Administrative 
Regulations,  34  CFR  Parts  74,  75.  77.  and 
78,  and  (c)  when  adopted  in  final  form, 
the  annual  funding  priorities  for  this 
program.  A  notice  of  proposed  annual 

Research  Priorities  for  Fiscal  Year  1988 


funding  priorities  is  published  in  this 
issue  of  the  Federal  Register.  Applicants 
should  prepare  their  applications  based 
on  the  proposed  priorities.  If  there  are 
substantive  changes  made  when  the 
final  annual  funding  priorities  are 
published,  applicants  will  be  given  the 
opportunity  to  amend  or  resubmit  their 
applications. 

Application  Available:  December  7, 
1987. 


Title  and  CfOA  number 


Schoot  BuHng  Models  for  Educating  Students  With  Handt- 
cm*  Hi  Qaneral  Education  Settings  (CFOA  No  B4  023Ft). 

noae»ch  (or  Educatng  Senously  Emotionally  Disturtiad  Stu- 
dents (CFOA  No.  S4.023M1). 


Deadline  lor  transmittal  ol 
applications 


Feb  1.  1988.. 
Feb  1.  1988. 


Available 
funds 


$900,000 
1,050.00 


Estimated  range  of  awards 


$125,000  to  S175,000.. 
125.000  to  175.000 


Estimated 
size  of 
awards 


$150,000 
150.000 


Estimated 

number  of 

awards 


Protect 
period  in 
months 


Up  to  48 
Up  to  36 


Contact  Person:  Linda  Glidewell,  U.S. 
Depcurtment  of  Education.  Office  of 
Special  Education  Programs,  Division  of 
Innovation  and  Development,  400 
Maryland  Avenue,  SW..  (Switzer 
Building,  Room  3094— M/S  2313). 
Washington.  DC  20202. 

Telephone:  (202)  732-1099. 

Program  Authority:  20  U.S.C.  1441— 
1444. 

Supplementary  Information  and 
Requirements:  None. 

Dated:  October  27, 1987. 
Madeleine  Will, 

A  ssislan  t  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  87-26532  Filed  11-17-87;  8:45  am) 

BILLING  COOE  4000-Ot-ll 


Office  of  Special  Education  and 
RehatriRtative  Services 

Research  in  Education  of  the 
Handicapped 

agency:  Department  of  Education. 

action:  Notice  of  proposed  funding 
priorities. 

SUMMARY:  The  Secretary  proposes  to 
establish  annual  funding  priorities  for 
the  Research  in  Education  of  the 
Handicapped  program  to  ensure 
effective  use  of  program  funds  and  to 
direct  funds  to  areas  of  identified  need 
during  fiscal  year  1988. 

DATE:  Comments  must  be  received  on  or 
before  December  18. 1987. 


ADDRESS:  Comments  should  be 
addressed  to:  Linda  Glidewell.  Division 
of  Innovation  and  Development,  Office 
of  Special  Education  Programs, 
Department  of  Education,  400  Maryland 
Avenue,  SW.  (Switzer  Building,  Room 


3094— M/S  2313),  Washington,  DC 

20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Glidewell.  Telephone:  (202)  732- 
1099. 

SUPPLEMENTARY  INFORMATION:  The 

Research  in  Education  of  the 
Handicapped  program,  authorized  by 
Part  E  of  the  Education  of  the 
Handicapped  Act  (20  U.S.C.  1441-1444), 
supports  research,  surveys,  and 
demonstration  projects  relating  to  the 
educational  needs  of  handicapped 
children.  Under  this  program,  the 
Secretary  makes  awards  for  research 
and  related  activities  to  assist  special 
education  personnel,  related  services 
personnel,  and  other  appropriate 
persons,  including  parents,  in  improving 
the  education  and  related  services  for 
handicapped  children  and  youth;  and  to' 
conduct  research,  surveys,  or 
demonstrations  relating  to  the  education 
of  handicapped  children  and  youth. 
Research  and  related  activities 
supported  under  this  program  must  be 
designed  to  increase  knowledge  and 
understanding  of  handicapping 
conditions  and  services  for  handicapped 
children  and  youth,  including  physical 
education  or  recreation. 

Proposed  Priorities 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR,  34  CFR 
75.105(c)(3)),  the  Secretary  proposes  to 
give  an  absolute  preference  under  the 
Research  in  Education  of  the 
Handicapped  program,  CFDA  No. 
84.023,  for  fiscal  year  1988  to 
applications  that  respond  to  the 
following  priorities;  that  is,  the 
Secretary  proposes  to  select  for  funding 
only  those  applications  proposing 


projects  that  meet  one  of  these 
priorities. 

Priority  1:  School  Building  Models  for 
Educating  Students  with  Handicaps  in 
General  Education  Settings  (CFDA  No. 
84.023F1) 

This  priority  supports  model  projects 
that  develop,  implement,  and  evaluate 
school  building  models  (models 
encompassing  all  classrooms  in 
parUcipating  school  buildings)  for 
educating  all  students  with  handicaps  in 
general  education  settings.  Models  must 
be  based  on  previous  research  as  these 
projects  are  intended  to  build  on  a 
growing  information  base  of  effective 
strategies  for  providing  assistance  and 
support  to  general  education  classroom 
teachers,  for  managing  school  and 
classroom  organization  to  provide  more 
effective  learning  environments,  for 
instruction  to  meet  the  needs  of 
heterogeneous  groups  of  learners,  and 
for  delivering  special  education  services. 
Previous  efforts,  however,  have 
generally  examined  the  effects  of  a 
single  strategy  such  as  peer  tutoring  or 
teacher  support  teams.  The  current 
priority  expands  this  by  supporting 
projects  that  will  select  and  synthesize 
multiple  strategies  into  a  model  that  will 
then  be  implemented  and  evaluated. 

Projects  funded  under  this  priority 
must  include,  at  minimum,  strategies  for: 
(a)  Assisting  teachers  in  analyzing  and 
solving  instructional  and  behavioral 
problems;  (b)  managing  classrooms  to 
maximize  academic  learning  time  for 
students  with  handicaps  and  other 
students;  (c)  providing  appropriate 
instruction  and  learning  opportunities 
for  students  with  handicaps,  at  different 
academic  levels  and  with  heterogeneous 
instructional  and  curricula  needs;  (d) 
consistently  monitoring  the  progress  of 
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students  and  adjusting  instruction  based 
on  the  results  of  monitoring;  and  (e) 
appropriately  delivering  special 
education  and  related  services  designed 
to  meet  the  unique,  individual  needs  of 
students  with  handicaps  within  general 
education  settings.  Projects  must  also 
address  critical  implementation  issues 
such  as  leadership,  parental  support, 
staff  training  and  support,  coordination, 
and  provision  of  appropriate  materials 
and  equipment.  Projects  must  develop 
and  evaluate  implementation 
procedures  and  materials  that  can  be 
easily  transported  to  other  sites. 

Applications  submitted  under  this 
priority  must  have  a  conceptual 
framework  for  a  school  building  model 
that  includes  the  research  evidence 
supporting  the  effectiveness  of  the 
specific  strategies  proposed.  Procedures 
for  addressing  critical  implementation 
issues  must  also  be  described.  Finally, 
applicants  shall  describe  the  outcome 
measures  that  will  be  used  to  evaluate 
the  effectiveness  of  the  model  in 
educating  students  with  handicaps  in 
general  education  settings,  as  well  as  its 
effectiveness  in  educating 
nonhandicapped  students.  Outcome 
measures  must  include  student  progress 
in  meeting  instructional  goals  and 
objectives,  including  the  goals  and 
objectives  stated  in  the  Individualized 
Educational  Program  (lEP);  referral  rate 
for  placement  out  of  general  education 
settings;  academic  learning  time  for  both 
handicapped  and  nonhandicapped 
students  or  the  time  students  are 
engaged  in  appropriate  learning 


activities;  and  staff,  parent,  and  student 
satisfaction  with  the  comprehensive 
model  and  with  its  outcomes. 

Priority  2:  Research  for  Educating 
Seriously  Emotionally  Disturbed 
Students  (CFDA  84.023M1) 

The  purpose  of  this  priority  is  to 
support  research  projects  that  develop 
and  test  intervention  strategies  or 
components  for  educating  seriously 
emotionally  disturbed  (SED)  students 
enrolled  at  the  upper  elementary  and 
secondary  level.  SED  students 
participating  in  these  projects  must  be 
selected  from  general  or  special 
education  settings,  including  day  or 
residential  programs  that  are  public  or 
private.  The  intervention  strategies  must 
be  developed  and  tested  within  general 
education  settings,  i.e.,  regular  or 
separate  classes  or  both  within  general 
education  schools.  Regardless  of  the 
setting  from  which  the  SED  students  are 
drawn,  it  is  expected  that  by  the 
beginning  of  the  final  year  of  the  project, 
the  SED  students  exposed  to  the 
intervention  strategies  will  be 
appropriately  integrated  within  general 
education  programs.  Outcome  measures 
for  the  projects  must  include  indices  of 
the  integration  of  SED  youth  within 
programs  for  which  services  are 
provided  primarily  by  or  in  tandem  with 
general,  not  special  education. 

Applications  submitted  under  this 
priority  must  provide  a  conceptual 
fi'amework.  based  on  previous  research, 
that  shows  the  hypothesized 
relationships  between  the  intervention 


variables  and  the  outcome  measures 
included  in  the  proposed  research 
activities.  Investigators  must  research, 
document,  and  expand  the  effective 
knowledge  base  for  the  successful 
integration  of  SED  youth  in  general 
education  settings.  The  intervention 
components  to  be  developed  and  tested 
and  the  overall  conceptual  framework 
must  reflect  an  integrated, 
comprehensive  approach  to  the  delivery 
of  services  to  SED  youth  within  general 
education  settings  and  must  include 
strategies  for  providing  the  array  of 
special  education  and  related  services 
needed  by  these  students. 

Invitation  to  Conunent 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  funding 
priorities. 

All  comments  submitted  in  response 
to  these  proposed  priorities  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3522.  Switzer  Building,  330  C  Street. 
SW.,  Washington,  DC.  between  the 
hours  of  8:30  a.m.  and  4:00  p.m..  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

(20  U.S.C.  1441-1444) 

(Catalog  of  Federal  Domestic  Assistance 

Number  84.023;  Research  in  Education  of  the 

Handicapped) 

Dated:  October  27, 1987. 
William  |.  Beuiett, 
Secretary  of  Education. 
[FR  Doc.  87-26533  Filed  11-17-87;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Rnancing  Administration 

42  CFR  Parts  405, 442. 488.  and  489 
(HSQ-142-P] 

Medicare  and  Medicaid;  Survey  and 
Certification  of  Health  Care  Facilities 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS.        . 
ACnow:  Proposed  rule. | 

SUMMARY:  These  proposed  regulations 
would  implement  certain 
recommendations  made  by  the  National 
Academy  of  Sciences'  Institute  of 
Medicine  (loM)  with  which  HCFA 
contracted  to  study  the  regulation  of 
nursing  homes.  Nursing  homes  include 
skilled  nursing  facilities  (SNFs)  that 
participate  in  the  Medicare  and 
Medicaid  programs  and  intermediate 
care  facilities  (ICFs)  that  participate  in 
the  Medicaid  program.  This  proposed 
rule  must  be  read  in  concert  with  the 
proposed  rule,  Conditions  of 
Participation  for  Long  Term  Care 
Facilities,  published  October  16, 1987  at 
52  FR  38582. 

This  rule  would  combine  in  a  new 
Part  488  Medicare  and  Medicaid  survey 
and  certification  requirements  that 
affect  nursing  homes.  We  would  also 
relocate  without  modification  the 
Medicare  and  Medicaid  survey  and 
certification  process  requirements 
applicable  to  all  providers  and  suppliers 
into  one  place  in  the  Code  of  Federal 
Regulations. 

These  regulations  would  also — 

(1)  Establish  a  flexible  survey  cycle 
for  SNFs,  ICFs,  and  ICFs/MR  in  the 
Medicare  and  Medicaid  programs  to 
ensure  the  element  of  surprise  during 
inspections; 

(2)  Remove  references  to  the 
surveyor's  role  as  a  consultant  in  order 
to  promote  the  surveyor's  proper  role  as 
an  investigator  and  enforcer  of  Federal 
requirements. 

(3)  Provide  that  for  Medicare,  survey 
agency  findings  of  continued  compliance 
constitute  a  recommendation  that  is 
subject  to  review  by  HCFA; 

(4)  Strengthen  the  requirements 
affecting  participation  of  facilities  with 
repeat  deficiencies; 

(5)  Establish  minimum  waiting  periods 
before  readmission  to  the  program 
following  termination;  and, 

(6)  Clarify  what  constitutes  an 
acceptable  plan  of  correction,  to  whom 
it  must  be  acceptable,  and  the  length  of 
time  allowed  for  corrections. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 


address  as  provided  below,  no  later 
than  5:00  p.m.  on  February  16, 1988.  We 
are  not  requesting  comment  on  the 
provisions  unrelated  to  nursing  homes 
or  ICFs/MR,  because  no  substantive 
changes  are  intended.  We  will,  however, 
consider  comments  on  how  we  may 
have  inadvertently  revised  the  content 
of  redesignated  sections. 
ADDRESSES:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HSQ-142-P,  P.O.  Box  26676, 
Baltimore,  Maryland  21207. 

Please  address  a  copy  of  comments  on 
information  collection  requirements  to: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503, 
Attention:  Allison  Herron. 

If  you  prefer,  you  may  deliver  your 
comments  to: 
Health  Care  Financing  Administration, 

Room  309-G,  Hubert  Humphrey 

Building,  200  Independence  Avenue 

SW..  Washington.  DC 
or 
Health  Care  Financing  Administration. 

Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore, 

Maryland. 

In  commenting,  please  refer  to  file 
code  HSQ-142-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document, 
in  room  309-G  of  the  Department's 
offices  at  200  Independence  Ave.  SW„ 
Washington.  DC  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  ((202)  245-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Merfen,  594-3813. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Basis  in  Law  and  Regulations 

The  regulations  that  establish 
procedures  for  the  survey  and 
certification  of  health  care  facilities 
have  been  in  effect  since  1970  and  have 
remained  substantively  unchanged  since 
1974.  The  Medicare  regulations  are 
located  in  42  CFR  Part  405,  Subpart  S. 
and  apply  to  providers  (such  as 
hospitals,  SNFs,  and  home  health 
agencies  (HHAs)),  to  suppliers  (such  as 
laboratories  and  portable  x-ray 
suppliers)  and  to  certain  practitioners. 
When  these  providers,  suppliers  and 
practitioners  also  participate  in 
Medicaid,  Medicaid  agencies  accept  the 
Medicare  determinations,  hence 
extensive  Medicaid  regulations  on  the 


qualifications  to  participate  have  not 
been  issued.  Medicaid  regulations  are  at 
42  CFR  Part  442,  Subpart  C,  and  apply  to 
SNFs,  ICFs  and  ICFs  for  the  mentally 
retarded  (ICFs/MR)  that  participate  in 
Medicaid. 

Relationship  Between  Medicare  and 
Medicaid  Survey  A  ctivities 

Providers  and  suppliers  that  want  to 
participate  in  Medicare  or  Medicaid 
apply  for  participation.  For  Medicare, 
survey  agencies  make  recommendations 
to  HCFA  as  to  whether  or  not  a  provider 
or  supplier  qualifies  for  participation  in 
the  program,  but  it  is  HCFA.  under 
authority  found  in  sections  1861, 1864(a). 
and  1866  of  the  Act,  that  makes  the 
determination.  For  providers  and 
suppliers  that  participate  or  seek  to 
participate  in  Medicaid,  however,  under 
authority  found  in  section  1902(a)(33)(B) 
of  the  Act,  the  survey  agency,  and  not 
the  Medicaid  agency,  makes  the 
participation  determination  about 
whether  a  provider  qualifies  for 
participation.  Providers  and  most 
suppliers  approved  for  participation  in 
the  Medicare  program  also  meet  the 
qualifications  for  participation  in  the 
Medicaid  program;  the  State  Medicaid 
agency,  however,  is  not  obligated  to 
enter  into  a  provider  agreement  with 
Medicare-approved  providers  or 
suppliers.  When  States  impose  Medicaid 
requirements  that  exceed  those  of 
Medicare,  section  1863  of  the  Act 
provides  that  the  higher  requirements 
must  be  met  by  Medicare  providers  in 
that  State. 

Updating  Regulations 

In  September  1983^HCFA  contracted 
with  the  National  Afcademy  of  Sciences' 
Institute  of  Medicirre  (loM)  to  study  the 
regulation  of  nursing  homes.  In  March 
1986,  the  loM  reported  its  findings  and 
recommendations.  The  loM 
recommended  revisions  to:  (1)  Facility 
requirements  (conditions  of 
participation  for  SNFs  and  ICFs),  and  (2) 
enforcement  requirements  (survey  and 
certification  processes  and  adverse 
actions).  Our  proposal  to  address  the 
recommendations  concerning  nursing 
home  facility  requirements  are 
addressed  in  the  proposed  rule. 
Conditions  of  Participation  for  Long 
Term  Care  Facilities,  published  in  the 
Federal  Register,  October  16, 1987  at  52 
FR  38582.  Our  proposal  to  address  the 
enforcement  requirements,  i.e.,  survey 
and  certification  process  follows. 

II.  Provisions  of  the  Proposed 
Regulations 

The  loM  recommendations  were 
numerous  and  varied.  Some  would 


require  statutory  changes,  some 
procedural  changes,  and  some 
reallocation  or  increase  of  budget 
resources.  Of  those  that  require  changes 
in  the  regulations,  some  relate  to  topics 
other  than  the  survey  and  certification 
process.  The  provisions  that  are 
described  below  and  that  appear  as 
specific  proposed  rules  following  this 
preamble  implement  only  those  loM 
recommendations  that  relate  directly  to 
the  survey  and  certification  process,  and 
that  can  be  implemented  by  regulation. 
(At  this  time,  we  are  not  proposing 
changes  in  the  survey  regulations  that 
are  beyond  the  scope  of  the  loM's 
recommendations.) 

A.  Consolidation  of  Medicare  and 
Medicaid  Survey  and  Certification 
Process  Requirements 

The  major  enforcement 
recommendation  we  would  adopt  with 
this  proposed  rule  is  a  consolidation  of 
existing  Medicare  and  Medicaid  survey, 
certification,  and  adverse  action 
requirements  for  SNFs,  presently  in  42 
CFR  Part  405  Subpart  S.  and  for  ICFs. 
presently  in  42  CFR  Part  442  Subpart  C, 
into  a  new  42  CFR  Part  488.  For  clarity 
and  ease  of  use,  our  consolidation 
would  also  bring  together  in  Part  488 
survey  and  certification  requirements 
for  all  providers,  suppliers  and  certain 
practitioners  making  only  necessary 
conforming  changes  to  provisions 
unrelated  to  nursing  homes  or  ICFs/MR. 
While  the  loM  study  explicitly  excluded 
consideration  of  ICFs/MR,  the  loM's 
enforcement  recommendations,  if 
adopted,  will  affect  ICFs/MR,  since  they 
constitute  a  type  of  ICF  service. 
Therefore,  commenters  should  address 
how  these  proposed  changes  will  affect 
the  certification  of  ICFs/MR. 

In  our  redesignation,  w  e  would  not 
include  present  §  405.1901(g),  Civil  rights 
requirements,  because  existing  rules  at 
45  CFR  Parts  80  and  85  apply  to  any 
program  for  which  Federal  financial 
assistance  is  authorized  to  a  recipient 
under  a  law  administered  by  the 
Department.  These  rules  are  also 
referenced  at  42  CFR  489.10  and  489.18. 
We  would  not  include  at  this  time  the 
following  sections  in  Part  442,  Subpart 
C,  concerning  ICFs/MR  because  they 
were  proposed  for  revision  on  July  25, 
1986  at  51  FR  26718.  The  sections  are 
§  442.113.  Extended  period  for  correcting 
deficiencies:  ICFs/MR;  Life  Safety  Code 
and  dining/living/therapy  area 
deficiencies;  and  §442.115,  Correction 
plans.  We  intend  to  redesignate  these 
sections  and  incorporate  them  into  Part 
488  when  we  publish  the  final  rule  on 
survey  and  certification  procedures. 

We  propose  that  the  new  Part  488 
clearly  set  forth  general  provisions 


affecting  survey  and  certification 
procedures,  the  role  and  responsibilities 
of  the  State  survey  agency,  indentify 
special  rules  that  apply  to  providers 
with  deficiencies  and  other  special 
requirements. 

B.  Subpart  A — General  Provisions 

In  new  §S  488.1-488.35,  we  would 
relocate  existing  requirements  presently 
found  in  §5  405.1901  (a)-(d),  and  (g). 
405.1902(c),  405.1906,  442.101  and 
442.111.  We  are  adding  a  definition  of 
"practitioner"  as  "a  chiropractor  or 
physical  therapist  in  independent 
practice"  to  clarify  that  these 
individuals,  unlike  other  health  care 
professionals,  are  subject  to 
requirements  that  a  survey  agency  must 
determine.  In  §  488.25.  "Responsibility  to 
provide  necessary  information."  in  order 
to  overcome  problems  with  access  to 
needed  information  during  surveys,  and 
to  improve  the  quality  of  survey  findings 
to  support  better  enforcement  as 
recommended  by  the  loM.  we  are 
directing  all  providers,  suppliers,  and 
practitioners  to  grant  to  surveyors 
access  to  all  parts  of  a  facility  at  any 
time,  and  to  records  determined 
necessary  by  the  surveyors  to  assess 
compliance  with  Federal  requirements. 
No  other  changes  are  intended.  We 
invite  comments  on  the  changes 
resulting  from  the  loM  recommendation 
and  will  consider  other  comments  only 
when  they  identify  unintended  changes 
resulting  from  our  new  presentation  of 
existing  sections,  or  changes  that  we 
view  as  conforming,  but  others  may 
view  as  substantive. 

C.  Subpart  B — Role  and  Responsibilities 
of  the  State  Survey  Agency 

In  new  §§  488.40-488.70,  we  would 
relocate  existing  requirements  presently 
found  in  §§  405.1901(e).  405.1902  (b)  and 
(c),  405.1903.  405.1904  (a)  and  (b). 
405.1905(a)  and  405.1906.  Again,  unless 
idenfified  below  as  a  change  resulting 
from  our  evaluation  of  an  loM 
recommendation,  any  substantive 
changes  resulting  from  our  relocation 
and  restatement  of  existing  provisions  is 
inadvertent.  Consequently,  we  will 
consider  comments  only  on  changes 
resulting  from  the  loM  recommendation 
or  unintended  consequences  of  our  re- 
presentation of  current  material. 

Survey  Agency  Personnel  as 
Consultants 

Present  42  CFR  405.1903  states,  in 
part,  that  the  State  agency  surveyor 
must  document  all  consultation  he  or 
she  provides  to  the  provider.  In  addition, 
the  surveyor  must  document  the 
provider's  response  regarding 
improvements  the  provider  must  make 


to  comply  with  Federal  requirements. 
The  loM  recommended  that  HCFA 
revise  its  guidelines  to  specify  that 
survey  agency  personnel  are  not  to  be 
used  as  consultants  to  providers  with 
compliance  problems. 

Accordingly  to  loM,  the  Federal 
survey  process  should  be  characterized 
as  an  inspection  and  enforcement 
process.  The  surveyor's  responsibility  is 
to  ascertain,  through  survey,  whether  a 
facility  complies  with  the  Medicare  or 
Medicaid  regulations.  In  doing  so,  the 
surveyor  is  required  to  cite  and 
document  all  deficiencies  that  exist  at 
the  time  of  the  survey.  The  surveyor  is 
also  expected  to  followup  with  the 
provider  or  suppher  to  insure  that  action 
in  accordance  with  the  plan  or 
correction  is  promptly  completed. 
Therefore,  the  surveyor  serves  as  a 
reporter  who  collects  information  about 
the  facility  and  reports  it  as  objectively 
as  possible.  We  expect  the  surveyor  to 
communicate  clearly  to  the  provider  or 
supplier  the  specific  provisions  of  the 
regulations  not  met  and  the  reason(s) 
the  surveyor  made  this  decision.  We  do 
not  believe  that  the  surveyor,  on  the 
basis  of  a  two-  to  three-day  survey, 
should  be  held  responsible  by  the 
provider  for  educating,  counseling  and 
assisting  staff  to  improve  the  quality  of 
services  it  provides  by  trying  to 
determine  what  caused  the  problem 
which  led  to  a  deficiency.  Moreover,  we 
believe  that  the  provider,  having  been 
informed  of  the  deficiency  and  the 
provision  that  it  violates,  should  develop 
a  plan  of  correction  that  will  effectively 
remedy  the  problem  at  the  lowest  cost. 
We  do  not  believe  that  a  surveyor 
should  prescribe  a  plan  to  a  provider  or 
spend  extra  time  in  the  facility.  The 
surveyor  is  there  to  identify  the 
strengths  and  shortcomings  of  a  facility, 
not  to  establish  a  private  consultative 
relationship.  Therefore,  in  new  §  488.40. 
Survey  agency:  Responsibilities  and 
actions,  we  do  not  refer  to  consultation. 

Timing  of  Surveys 

The  loM  made  several 
recommendations  concerning  the  timing 
of  surveys.  They  recommended  that 
surveyors  maximize  the  element  of 
surprise.  Further,  the  standard  annual 
survey  should  be  conducted  somewhere 
between  9  and  15  months  after  the 
previous  annual  survey,  with  the 
average  of  all  facilities  within  each 
State  remaining  at  12  months. 
Additional  standard  surveys  should  take 
place  whenever  there  are  key  events, 
such  as  a  change  in  ownership. 
Independent  of  the  survey  cycle,  all 
facilities  should  be  required  to  pass 
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rigorous  life  safety  and  food  inspections 
at  regular  intervals. 

Current  Medicare  and  Medicaid 
regulations  at  §§  405.1904(a),  489.15  and 
442.110  require  or  have  the  effect  of 
requiring  the  survey  agency  to  review 
care  provided  by  providers  and 
suppliers  at  least  annually.  Associated 
with  this  requirement  are  the  time 
limited  agreement  (TLA),  in  §§  405.1908 
and  442.16  and  the  automatic 
cancellation  clause,  in  §  489.16.  We 
agree  with  the  loM  that  mandatory 
annual  surveys  are  predictable  and,  as 
such,  defeat  our  longstanding  policy  of 
unannounced  surveys.  We  believe  that 
an  expansion  of  the  survey  cycle  would 
make  surveys  less  predictable  and  that 
survey  cycle  flexibility  would  enable 
both  HCFA  and  the  State  survey 
agencies  to  allocate  better  their  human 
and  financial  resources.  Therefore,  we 
believe  that  SNFs,  ICFs  and  ICFs/MR 
with  a  good  compliance  history  should 
be  surveyed  less  frequently  than  those 
with  a  marginal  compliance  history. 
Although  the  intent  is  not  to  reward  or 
penalize,  but  rather  enforce  compliance, 
the  effect  may  be  to  reward  compliant 
providers  with  fewer  surveys  and  to 
defect  and  monitor  more  closely  non- 
compliant  providers.  Extended  survey 
cycles  notwithstanding,  we  believe  that 
facilities  should  be  surveyed  as 
frequently  as  necessary  to  ensure' 
continued  compliance  with  program 
requirements.  I 

In  §  488.60,  we  would  institute  a 
flexible  survey  cycle  for  SNFs  and  ICFs. 
We  would  include  ICFs/MR  in  this 
proposal  because  ICF  services  in  the  Act 
include  services  of  ICFs/MR.  (Again, 
changes  that  might  be  in  order  for  other 
providers  and  suppliers  are  outside  the 
scope  of  this  proposal.)  We  are 
presenting  two  alternative  proposals  for 
the  flexible  survey  cycle.  The  first  is 
based  on  the  loM-recommended  time 
frames,  and  would  include  unannounced 
surveys  as  follows:  For  facilities  with 
good  compliance  histories,  involving 
very  few  if  any  deficiencies,  surveys 
would  occur  at  least  every  15  months; 
and  for  facilities  with  marginal 
compliance  histories,  with  periodic 
deficiencies,  surveys  would  occur  at 
least  every  9  months,  with  the  average 
of  all  facilities  within  each  State 
remaining  at  12  months. 

The  second  alternative  for  the  flexible 
survey  cycle  would  involve  the  survey 
of  SNFs.  ICFs.  and  ICFs-MR  on  an 
unannounced  basis,  as  follows.  The 
survery  would  be  performed:  Not  less 
frequently  than  every  24  months  for 
facilities  with  no  deficiencies;  not  less 
frequently  than  every  18  months  for 
facilities  with  a  deficiency  in  any 


standard  other  than  a  standard  in  the 
quality  of  care  condition;  not  less 
frequently  than  every  9  months  for 
facilities  that  had  a  deficiency  in  a 
condition  of  participation  other  than 
quality  of  care,  but  which  took 
corrective  action  so  that  termination 
was  not  necessary;  and  not  less 
frequently  than  every  6  months  for 
facihties  that  took  corrective  action  so 
that  termination  was  not  necessary, 
having  any  deficiencies  in  the  standards 
under  the  quality  of  care  condition  in 
§  483.25  or  active  treatment 
requirements  under  Part  442  Subpart  G. 
It  is  important  to  note  that  the  prolonged 
survey  intervals  in  the  cycle  of  a 
compliant  facility  would  be 
discontinued  if  complaints  against  that 
facility  were  to  be  substantiated  based 
on  complaint  investigations.  Federal 
surveys  or  other  State  actions. 

We  expanded  the  loM 
recommendations  in  developing  the 
second  proposal  in  an  effort  to  provide 
both  more  flexibility  in  timeframes  and 
more  specificity  of  criteria  on  which  the 
flexible  survey  cycle  is  determined.  We 
also  wanted  to  generate  as  much  public 
comment  as  possible  to  assist  us  in 
setting  our  policy  in  the  final  regulation. 
For  example,  while  some  may  view  the 
extended  survey  cycle  with  the  belief 
that  facilities  will  be  uninspected  for 
excessive  periods  of  time,  others 
recognize  that  State  licensing  and 
inspection  of  care  activities  require 
surveyors  to  be  in  each  facility  on  a 
routine  basis  at  different  times 
throughout  the  year. 

We  are  particularly  interested  in 
receiving  public  comments  on  the  length 
of  the  survey  cycles  in  each  option  (and 
any  other)  in  relation  to  a  facility's 
compliance  history.  The  public  may 
offer  comments  on  whether  even  shorter 
cycles  be  applied  to  facilities  with  poor 
compliance  histories,  and  whether  more 
specific  criteria  should  be  applied  in  the 
first  option  in  determining  what 
constitutes  poor,  marginal  or  good 
compliance  history  (e.g.,  criteria 
associated  with  poor  resident  outcomes, 
as  well  as  number  of  deficiencies 
found). 

The  1972  amendments  to  the  Social 
Security  Act  (Pub.  L.  92-603)  amended 
section  1866(a)(1)  to  require  that  the 
duration  of  a  Medicare  provider 
agreement  with  a  SNF  not  exceed  12 
months.  The  agreement  may  be 
extended  for  2  additional  months  as 
long  as  this  does  not  jeopardize  the 
health  and  safety  of  patients,  if  we 
determine  that  it  is  necessary  to  prevent 
irreparable  harm  to  a  facility  or 
hardship  to  a  patient,  or  if  additional 
time  is  needed  to  determine  whether  or 


not  a  facility  is  complying  with  program 
requirements.  In  order  to  have  uniform 
procedures  for  both  programs,  the 
requirement  for  TLAs  was  extended  by 
regulations  to  SNFs  and  ICFs  under 
Medicaid. 

In  1981,  Congress  enacted  section  2153 
of  Pub.  L.  97-35  which  amended  section 
1866(a)(1)  of  the  Act  to  remove  the  12- 
month  limit  on  Medicare  agreements 
with  SNFs.  The  law  was  changed 
because  program  experience  had 
indicated  that  TLAs  were  not  necessary 
to  ensure  compliance,  and  an  annual 
survey  of  all  long  term  care  facilities 
was  not  necessary.  However,  the 
regulations  were  not  amended.  Thus, 
they  continue  to  require  12  month 
provider  agreements  for  long  term  care 
facilities. 

The  TLA  requirement  also  provides 
that  the  agreement  with  a  SNF  or  ICF 
that  is  participating  with  deficiencies  is 
cancelled  automatically  no  later  than  60 
days  after  the  last  day  specified  in  the 
plan  of  correction,  unless  the  facility  has 
corrected,  or  made  substantial  progress 
toward  correcting,  the  deficiencies. 
Although  the  cancellation  provision  was 
established  to  ensure  the  timely 
correction  of  deficiencies,  our 
experience  has  been  that  it  is  not 
effective.  Since  TLAs  would  be 
eliminated  by  this  proposal,  and 
because  of  strengthened  termination 
procedures  and  the  application  of 
intermediate  sanctions  (see  42  CFR 
442.118  and  489.60;  50  FR  24484.  July  3. 
1986),  we  no  longer  consider  this 
automatic  cancellation  sanction 
necessary.  Further,  TLAs  and  automatic 
cancellations  created  a  significant 
amount  of  paperwork  and  recordkeeping 
burden  for  both  the  State  agency  and 
HCFA. 

The  automatic  cancellation  provision, 
in  particular,  is  overly  mechanical  in 
application,  and  extremely  burdensome 
to  both  HCFA  and  the  survey  agencies. 
Because  the  automatic  cancellation 
clause  is  applicable  even  when  the 
deficiencies  do  not  threaten  the  facility's 
approval  or  certification,  a  substantial 
percentage  of  nursing  homes  are  subject 
to  automatic  cancellation  at  any  given 
time.  Most  facilities,  however,  can  show 
progress  toward  correcting  the 
deficiencies  within  the  required  time 
frames.  This  means  that  HCFA  or  the 
Medicaid  agency  has  to  rescind  the 
cancellation  clause  in  virtually  all  of  the 
cases.  Rescission  requires  an  onsite  visit 
by  the  survey  agency,  documentation, 
and  preparation  of  new  certification 
forms  to  continue  participation. 
Eliminating  the  requirement  would 
permit  survey  agencies  to  tailor  their 
monitoring  efforts  to  the  most  serious 


deficiencies  requiring  correction.  For 
these  reasons,  we  propose  to  eliminate 
both  TLAs  and  the  automatic 
cancellation  provision. 

D.  Subpart  C— Special  Rules:  Providers 
and  Suppliers  With  Deficiencies 

In  §S  488.75-488.90,  we  would  relocate 
provisions  currently  in  §§  405.1905(b]. 
405.1907.  442.105.  442.110  and  442.111. 
Unless  otherwise  indicated  in  this 
preamble,  no  change  in  policy  is 
intended  in  relocated  material.  We  will 
consider  comments  only  on  substantive 
changes  we  may  have  made 
inadvertently. 

Staffing  of  Surveys 

The  loM  recommended  that  HCFA 
should  have  the  authority  to  specify  the 
minimum  composition  of  State  survey 
teams.  Since  data  indicate  that  nurses 
are  full  participants  in  almost  all 
surveys,  we  have  asked  for  new 
legislative  authority  to  deal  with  this 
issue  only  when  there  is  evidence  that  a 
problem  exists  in  a  particular  State. 
Since  change  in  this  area  requires 
legislation,  these  regulations  cannot 
address  this  issue  further. 

Guidelines  for  the  Post-Survey  Process 

The  loM  recommended  that  we  revise 
the  guidelines  for  the  post-survey 
process  to  include  specifying  how  to 
evaluate  plans  of  correction  and  what 
constitutes  an  acceptable  plan  of 
correction. 

We  concur  with  this  recommendation 
but  caution  that  while  procedures  could 
and  should  be  more  specific,  some 
judgmental  latitude  will  always  be 
required,  i.e..  every  possible  situation  or 
circumstance  cannot  be  anticipated  in 
the  text  of  the  regulations.  Nevertheless, 
we  agree  that  survey  agencies  need 
greater  direction  and  consistency 
regarding  the  actual  content  of  the  plan 
of  correction  such  as,  what  constitutes 
an  acceptable  plan;  how  correction 
actions  should  be  measured;  and 
specific  timeframes  to  ensure  effective 
correction  of  deficiencies.  We  are 
proposing  revisions  to  clarify  the 
existing  policy  on  plans  of  correction. 
We  also  plan  to  issue  further 
clarification  in  revised  guidelines  after 
these  regulations  are  published  in  final, 
continue  to  improve  surveyor  training, 
and  refine  further  the  survey  process  to 
enhance  the  States  performance  relative 
to  plans  of  correction.  In  these 
regulations,  we  propose  to  require  that: 

1.  For  Medicare,  the  plan  of  correction 
must  be  acceptable  to  the  survey  agency 
and  HCFA.  For  Medicaid-only  facilities, 
the  plan  must  be  acceptable  to  the 
survey  agency  (unless  HCFA  has  cause 
to  question  the  adequacy  of  such 


approval  and  elects  to  review  the 
determination  in  accordance  with 
sections  1902(a)(33)(B)  or  1910(c)  of  the 
Act);  and 

2.  The  time  limit  for  correcting 
deficiencies  will  depend  on  the  nature  of 
the  deficiencies.  While  a  provider  will 
ordinarily  be  expected  to  achieve 
compliance  within  60  days,  additional  or 
less  time  may  be  determined 
appropriate  by  HCFA  or  the  survey 
agency  in  individual  situations,  but  in  no 
case  can  the  plan  of  correction  extend 
beyond  12  months  of  the  date  of 
approval  of  the  plan.  These  revisions  are 
located  in  proposed  §  488.75. 

In  order  to  implement  the  flexible 
survey  cycle,  we  would  delete  the 
automatic  cancellation  clause  provisions 
currently  found  at  §S  405.190B(a)(2)  and 
442.111  (b)  and  (c). 

Sanctions  of  Chronic  or  Repeat 
Violators  of  the  Conditions  of 
Participation 

The  loM  recommended  that  the 
Medicaid  statute  should  be  amended  to 
provide  authority  to  sanction  chronic  or 
repeat  violators  of  the  conditions  of 
participation.  They  recommended  that 
HCFA  develop  detailed  procedures  to 
be  followed  by  the  States  to  deal  with 
such  facilities.  They  recommend  that 
procedures  include,  but  not  be  limited 
to: 

•  The  authority  to  imfwse  more 
severe  sanctions; 

•  The  requirement  to  consider  a 
provider's  previous  record  before 
approving  continued  participation  or 
renewing  a  provider  agreement;  and 

•  The  responsibility  to  obtain 
satisfactory  assurances  prior  to 
readmission  that  the  deficiencies  which 
led  to  a  termination  will  not  recur. 

We  agree  with  this  recommendation. 
We  believe  that  Congress  intended  that 
participation  in  the  Medicare  and 
Medicaid  programs  should  be  based  on 
a  provider's  ongoing  compliance  with 
program  requirements.  Because 
conditions  of  participation  or  coverage 
are  essential  Medicare  and  Medicaid 
program  requirements,  the  failure  to 
meet  them  has  always  been  a  basis  for 
termination.  However,  current 
termination  procedures  do  not  allow  us 
to  address  the  problem  provider  who  is 
found  out  of  comphance  with  one  or 
more  conditions  at  the  time  of  the 
annual  certification  survey,  but 
repeatedly  manages  to  correct  the 
deficiencies  just  before  the  effective 
date  of  termination.  Our  regional  offices 
have  often  expressed  concerns  about 
facilities  on  such  compliance  roller- 
coasters.  Program  experience  confirms 
that  these  providers  usually  have  a 


history  of  noncompliance  which  extends 
back  more  than  3  years. 

Moreover,  because  we  consider  that 
repeat  offenders  constitute  a  special  and 
serious  problem,  we  believe  it  should  be 
made  more  difficult  for  these  providers 
to  gain  readmission  to  the  programs. 
Section  1866(c)  of  the  Act  requires,  as  a 
condition  for  readmission  for  all 
Medicare  providers,  that  there  be 
"reasonable  assurance  that  the  cause  for 
termination  has  been  eliminated  and  is 
not  likely  to  recur."  However, 
application  of  this  requirement  has  not 
been  consistent  or  effective.  We  believe 
that  minimal  waiting  periods  should  be 
established  and  the  duration  of  those 
periods  should  be  tied  to  the  reason  for 
termination. 

In  other  words,  providers  that,  over  an 
extended  period,  have  shown  inability 
or  unwillingness  to  maintain  compliance 
should  be  required  to  wait  longer  for 
readmission  than  providers  that, 
suddenly  and  perhaps  for  reasons 
beyond  their  control,  find  themselves 
out  of  compliance.  We  also  believe  that 
providers  whose  deficiencies  jeopardize 
the  health  or  safety  of  patients  should 
have  to  wait  longer  for  readmission. 

The  current  reasonable  assurance 
provision  in  section  1866(c)(1)  of  the  Act 
applies  only  to  providers  participating  in 
Medicare.  "Thus,  while  it  applies  to 
Medicare  SNFs,  and  Medicare  and 
Medicaid  SNFs  that  are  terminated  as  a 
result  of  HCFA  action,  it  does  not 
presently  apply  to  ICFs.  We  believe  that 
it  would  be  proper  and  efficient  for  ICFs 
to  be  subject  to  a  waiting  period 
requirement  that  is  applicable  to 
Medicaid  SNFs,  especially  in  view  of  the 
proposed  consolidation  of  participation 
requirements  for  these  facilities. 
Therefore,  consistent  with  our  authority 
in  section  1902(a)(4)(A)  to  require  proper 
and  efficient  methods  of  Medicaid 
administration  in  §  488.90,  as  well  as  our 
authority  in  section  1905(c)  of  the  Act  to 
prescribe  standards  appropriate  for  the 
proper  provision  of  ICF  care,  we  are 
adopting  a  reasonable  assurance 
requirement  for  ICFs  that  is  modeled  on 
section  1866(c)  of  the  Act. 

Current  regulations  at  §§  405.1908  (b) 
and  (e)  and  442.105  (c)  and  (d)  also 
include  repeat  deficiency  provisions  that 
should  be  revised  to  make  them  a  more 
effective  deterrent,  since  they  do  not 
allow  us  to  renew  a  provider  agreement 
if  there  is  a  repeat  deficiency  of  one  or 
more  standards  within  a  condition. 
However,  no  such  provision  exists  for 
repeated  failure  to  comply  with  a 
Medicare  condition.  We,  like  the  loM, 
are  concerned  over  repeat  deficiencies 
at  all  levels.  Termination  of  a  provider 
agreement  is  warranted  when  the 
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facility  has  clearly  demonstrated,  over  a 
period  of  time,  the  inability  or 
unwillingness  to  comply  with  major 
program  requirements  or  any 
requirement  which,  if  not  met,  has  a 
potentially  adverse  effect  (as  opposed  to 
immediate  jeopardy]  on  patient  health 
and  safety. 

In  proposed  S  488.80,  we  would  retain, 
as  a  cause  for  termination,  the  repeated 
failure  of  a  SNF.  ICF  or  ICF/MR  to  meet 
a  standard  at  the  next  survey.  However, 
we  would  terminate  a  facility  only  when 
the  deficiency  has  an  adverse  effect  on 
patient  health  or  safety,  or  was  not 
corrected  at  any  time  since  the  last 
survey.  However,  we  would  also 
provide  for  the  situation  in  which  a 
provider  repeatedly  corrects 
deficiencies  before  the  effective  date  of 
termination  of  its  provider  agreement. 
We  would  provide  for  termination  of  the 
provider  agreement  when,  at  the  time  of 
the  survey,  the  provider  is  determined  to 
be  not  in  compliance  with  (1)  the 
condition(s]  of  participation  in  two 
consecutive  surveys,  or  (2)  any 
condition  of  participation  in  three 
consecutive  surveys,  even  if  the  facility 
corrected  the  deficiency  before  the 
elective  date  of  termination  of  the 
provider  agreement.  Termination  would 
remain  in  effect  and  the  facility  would 
be  subject  to  the  waiting  period 
provisions  discussed  below.  (This 
provision  does  not  alter  the  provisions 
of  the  alternative  sanction  regulations  at 
S  9  489.60  and  442.118,  should  HCFA  or 
the  Medicaid  agency  choose  to  apply 
intermediate  sanctions  in  lieu  of 
termination.) 

We  also  propose  to  revise  the 
reasonable  assurance  rules  to  estaUish 
reasonable  assurance  waiting  periods  as 
follows: 

1.  If  termination  was  based  on  a 
deficiency  that  was  not  an  immediate 
and  serious  threat  to  residents'  health  or 
safety — 3  months. 

2.  U  termination  was  based  on  a 
deficiency  that  was  an  immediate  and 
serious  threat  to  residents'  health  or 
safety — 6  months.  i 

3.  Uf  termination  was  based  on 
repeated  deficiencies — at  least  1  year. 

Exceptions  to  the  minimal  waiting 
periods  could  be  made  under  the 
foUowong  circumstances: 

1.  The  deficiaides  are  of  the  type — 
such  as  physical  plant  deficiencies^-that 
once  corrected,  are  not  likely  to  recur. 
For  example,  if  a  facility  is  terminated 
for  not  having  an  alarm  system,  it  could 
be  reinstated  when  that  deficiency  has 
been  corrected. 

2.  The  facility  is  under  a  Federal  or 
State  Court  appointed  receivership. 

3.  There  is  change  in  ownership.  (In 
this  case  the  waiting  period  would 


depend  on  the  new  owners'  compliance 
history.) 

E.  Subpart  D— Miscellaneous  Provisions 

In  §§  488.95-488.115,  we  would 
relocate  provisions  currently  in 
§§  405.1909.  405.1910.  405.1911,  405.1912 
and  405.1913.  Widi  the  exception  of 
§  488.110,  no  change  in  policy  is 
intended  in  relocated  material.  In 
§  488.110,  we  are  adding  a  waiver  of  the 
ICF  medical  director  requirement, 
described  below,  which  conforms  to  the 
addition  of  the  medical  director 
requirement  for  ICFs  in  a  related 
proposed  rule  published  in  the  Federal 
Register  on  October  16, 1987  at  52  FR 
38582.  We  will  consider  comments  only 
on  substantive  changes  we  may  have 
made  inadvertenUy. 

We  will  be  making  one  change  in 
these  sections;  however,  the  nature  of 
that  change  will  depend  upon  which  of 

the  alternative  proposals  for  nurse  

staffing  are  adopted  in  proposed  42  CFR 
483.30  (see  52  FR  38599-38600).  In  that 
section,  we  would  require  one  of  three 
staffing  configurations  for  intermediate 
care  facilities — 

•  24  hour  licensed  nurse  staffing  as  is 
required  for  SNFs, 

•  24  hour  staffing  by  licensed  nurses 
and  other  nursing  personnel  (as  is 
currently  required  for  ICFs).  or 

•  24  hour  licensed  nurse  staffing  as  is 
required  for  SNFs  but  with  a  provision 
under  which  the  requirement  can  be 
waived  if  failure  to  meet  the 
requirement  does  not  adversely  affect 
the  quality  of  care  in  the  intermediate  - 
care  facility. 

If  we  adopt  the  24  hour  licensed  nurse 
staffing  requirements  currently 
applicable  to  SNFs  for  ICFs,  as  well,  the 
waiver  of  the  7  day  a  week  nurse 
staffing  requirement  currently  available 
to  SNFs  and  now  reflected  in  proposed 
§  488.110(a)  would  also  be  applicable  to 
ICFs.  If  we  retain  the  current  ICF 
staffing  requirements,  no  waivers  will 
be  permitted.  If  we  adopt  the  third 
alternative,  we  will  permit  6  month 
waivers  of  the  staffing  requirement.  The 
waiver  provisions  we  will  adopt  if  this 
alternative  is  chosen  are  proposed  at 
§  48&112.  We  particularly  invite 
comment  concerning  the  feasibility  of 
implementing  this  proposed  waiver 
requirement. 

IV.  Revisions  to  the  Regulations 

We  propose  to  make  the  following 
revisions  to  the  regulations  in  title  42: 

1.  In  Part  405.  Subpart  S,  Certification 
Procedure  for  Providers  and  Suppliers  of 
Services,  would  be  removed  and 
reserved.  The  content  of  Subpart  S 
would  be  revised  and  redesignated  as  a 
new  Part  488. 


2.  In  Part  442.  Subpart  C  Certification 
of  SNFs  and  ICFs,  would  be  removed 
and  reserved.  The  content  of  Subpart  C 
would  be  revised  and  redesignated  as  a 
new  Part  488. 

3.  In  Subchapter  E,  a  new  Part  488 
would  be  added  to  describe  the  survey 
and  certification  procedures  for  all 
facilities  participating  in  Medicare  and 
Medicaid. 

4.  In  Part  489  Subpart  A.  we  would 
remove  and  reserve  $§-489.15  and 
489.16. 

V.  Regulatory  Impact  Statement 

A.  Introduction 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  regulations  diat  meet  the 
criteria  of  a  "major  rule".  A  major  rule  is 
a  regulation  that  would  be  likely  to 
result  in: 

(1)  An  aimual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individtial  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  prepare  and  publish 
an  initial  regulatory  flexibility  analysis, 
consistent  with  the  Regulatory 
Flexibility  Act  of  1980  (RFA)  (5  U.S.C 
601  through  612),  for  regulations  imless 
the  Secretary  certifies  that  their 
implementation  would  not  have  a 
si^ficant  economic  impact  on  a 
substantial  number  of  small  entities. 

There  is  not  enough  information  to 
predict  whether  this  rule,  by  itself, 
would  or  would  not  be  a  major  rule. 
Nonetheless,  it  clearly  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  we  have  prepared  the 
following  analysis,  which  serves  as  an 
analysis  consistent  with  the  RFA  and  a 
voluntary  economic  analysis  under  EO. 
12291. 

B.  Impact  on  Facilities 

Then  are  currently  about  S.S00  skilled 
nursing  and  5.600  intermediate  care 
facilities,  that  are  approved  for 
participation  in  either  Medicare. 
Medicaid  or  botL  The  majority  of  these 
facilities  are  proprietary  (77%),  followed 
by  non-profit  (21%).  and  government 
operated  (2%). 

The  major  raw  indicator  that  we  have 
available  as  a  measure  of  facility 


compliance  problems  is  termination. 
This  includes  both  voluntary  and 
involuntary  terminations,  since 
voluntary  terminations  are  often 
precipitated  by  adverse  survey  findings 
(though  some  change  of  ownership 
actions  also  are  reported  as  voluntary 
terminations).  The  number  of  voluntary 
terminations  of  SNFs  for  calendar  years 
1983-1985  was  112. 100  and  100, 
respectively.  Involuntary  terminations 
for  the  same  period  were  10,  27  and  24, 
respectively.  ICFs  that  voluntarily 
terminated  for  the  same  period  were 
126, 132  and  105,  respectively. 
Involuntary  terminations  of  ICFs  for  the 
same  period  were  16, 16  and  21, 
respectively.  Current  data  show  that 
there  were  52  still  active  and  46  recently 
terminated  SNFs  with  repeat  (2  surveys) 
noncompliance  for  the  same  conditions 
of  participation  as  of  November  1986. 
Twenty  nine  active  and  49  recently 
terminated  SNFs  showed 
noncompliance  with  any  condition  for  3 
consecutive  surveys. 

There  are  approximately  3.000 
intermediate  care  facilities  for  the 
mentally  retarded  (ICFs/MR)  that  are 
currently  Medicaid  certified.  Voluntary 
terminations  for  ICFs/MR  for  fiscal 
years  1983-1985  were  51,  21,  and  26, 
respectively.  Involuntary  terminations 
for  the  same  period  were  0.  3.  and  11, 
respectively.  In  fiscal  year  (FY)  1986. 
there  were  53  voluntary  terminations. 
This  reflects  a  50  percent  increase  over 
the  preceding  year.  Conversely, 
involuntary  terminations  for  the  same 
period  increased  more  than  100  percent 
from  the  previous  year  (11  to  25). 

The  current  facilities  that  are  not  in 
compliance  with  the  standards  show 
anywhere  from  5  to  200  deficiencies  per 
facility.  We  assume  that  facilities  with 
fewer  standards  out  of  compliance  will 
have  a  less  difficult  time  to  achieve 
compliance  than  facilities  with  large 
numbers  of  conditions  out  of  compliance 
subsequent  to  the  implementation  of  the 
proposed  regulation. 

We  expect  that  the  implementation  of 
this  rule  will  significantly  influence 
those  facilities  that  have  been 
noncompliant  in  the  past  to  come  into 
fuller  compliance  with  the  conditions 
rather  than  risk  the  loss  of  Federal 
funds.  On  the  other  hand,  there  will  be  a 
small  percentage  of  facilities  that  may 
be  unable  to  comply  with  the  conditions 
because  either  they  are  poorly  managed 
or  have  a  poor  financial  structure. 
Facilities  in  this  situation  are  probably 
among  those  facilities  that  provide 
minimum  quality  of  care.  Some  of  these 
facilities,  as  well  as  some  facilities 
unwilling  to  bear  the  costs  of  improving 


their  compliance,  may  choose  to  forego 
program  participation. 

We  expect  the  proposed  provisions  on 
repeat  offenders  and  reasonable 
assurances  will  increase  the  incentives 
for  marginal  facilities  to  maintain  full 
ongoing  compliance  with  health  and 
safety  standards.  The  use  of  irregularly 
timed  unannounced  surveys  should  also 
serve  to  intensify  those  incentives.  For 
the  most  part,  terminations  are 
avoidable  by  facilities  that  are  willing 
and  able  to  allocate  their  resources 
effectively  to  ensure  compliance.  Thus, 
these  changes  may  not  actually  result  in 
a  higher  rate  of  terminations.  To  the 
extent  that  those  marginal  facilities  that 
are  most  at  risk  from  these  provisions 
are  able  to  come  into  full  compliance, 
there  may  even  be  a  reduction  in  the 
frequency  of  adverse  actions.  Of  course, 
facilities  would  ordinarily  incur  some 
costs  associated  with  compliance 
efforts.  Those  costs  could  be  particularly 
substantial  if  they  were  necessitated  by 
significant  staffing  increases  or  by 
alterations  to  a  physical  plant.  Each 
facility  would  need  to  weigh  the  costs  of 
compliance  with  increased  revenues 
resulting  from  program  participation. 

C.  Impact  on  State  Survey  Agencies 

Generally,  the  impact  that  this 
proposed  rule  would  have  on  State 
survey  agencies  must  be  viewed  in  the 
context  of  other  ongoing  activities 
related  to  survey  and  certification. 

On  October  1, 1986.  HCFA 
implemented  its  new  long-term  care 
survey  process  (formerly  called  the 
Patient  Care  and  Services  (PaCS) 
Survey  Process).  The  new  approach 
continues  to  emphasize  review  of  the 
provision  of  resident  care  and  services 
through  an  integrated  system  of  resident 
observation,  interviews  and  record 
reviews.  This  new  system  ordinarily 
reduces  the  review  burden  from  over  500 
items  to  357  items.  However,  it  is 
expected  that  the  amount  of  time  to 
conduct  a  survey  will  remain  the  same 
due  to  the  addition  of  resident  reviews 
and  resident  participation  in  the  new 
process. 

HCFA  pays  the  survey  agencies 
directly  for  their  costs  in  surveying 
Medicare  providers.  HCFA  matches  75 
percent  of  State  costs  for  surveying 
Medicaid  providers.  Currently  HCFA 
employs  a  Medicare  unit  cost  budget 
methodology  that  has  established  a  60 
hour  onsite  survey  time  for  SNFs.  A 
total  time  of  148  hours  for  an  average 
facility  (100  beds]  has  been 
recommended  based  on  several  past 
studies  conducted  by  central  and 
regional  office  personnel.  The 
supplemental  hours  include  preparation. 


travel  time,  post  visit  documentation, 
supervisory  review,  and  clerical  support. 

Future  survey  or  training  courses 
proposed  for  FY  1987  will  be  designed  to 
provide  the  new  State  agency  surveyor 
with  the  skills  of  observation  as  they 
relate  to  health  facility  surveys;  and 
with  the  knowledge  to  apply  Federal 
survey  requirements  in  an  accurate, 
consistent,  and  time  efficienl  manner. 

We  expect  that  these  changes  would 
not  necessitate  greater  expenditures  on 
the  part  of  State  survey  agencies. 
However,  they  probably  would  result  in 
a  reallocation  of  resources,  particularly 
geared  to  more  intensive  monitoring  of 
marginal  facilities.  Further,  these 
changes  in  the  regulations  would 
contribute  to  a  shift  toward  more 
enforcement  oriented  roles  for  State 
survey  agencies  and  surveyors. 

D.  Impact  on  Residents 

The  immediate  benefits  of  compliance 
with  this  proposed  regulation  would  be 
the  increase  in  overall  quality  of  health 
care  provided  in  SNFs  and  ICFs.  As  a 
result  of  the  new  long-term  care  survey 
process,  residents  are  also  more 
enthusiastic  in  light  of  their  new 
participating  role  in  the  survey  process. 
This  is  already  resulting  in  better  mental 
as  well  as  physical  condition.  Potential 
termination  of  provider  agreements  of 
SNFs  and  ICFs  could  have  a  significant 
impact  on  beneficiaries,  especially  those 
living  in  rural  areas,  by  requiring 
residents  to  be  moved  to  another  SNF  or 
ICF. 

E.  Conclusion 

We  fully  expect  that  the  great 
majority  of  SNFs  arid  ICFs  that  are 
found  routinely  out  of  compliance  with 
one  or  more  standards  will  exert  efforts 
to  comply  with  the  new  proposed  rules. 
However,  we  expect  that  some  facilities 
will  have  repeated  deficiencies  which 
they  are  unable  to  correct,  whether  for 
financial  or  other  reasons,  and  those 
providers  are  more  likely  to  be 
terminated  under  these  proposals  than 
under  existing  regulations.  However,  we 
estimate  that  this  is  a  small  contingent, 
and  we  believe  their  termination  would 
reduce  the  problem  of  less-than- 
standard  care.  We  believe  the  benefits 
of  this  proposed  rule  outweigh  the 
problems  that  may  be  created  for  some 
borderline  SNFs  and  ICFs. 

F.  Paperwork  Burden 

Sections  488.30.  488.35,  488.50  (b)  and 
(c],  488.55,  488.70(e)(2).  488.95(b), 
488.105(c]  of  the  proposed  rule  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980.  we  have  submitted  a  copy 
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of  the  proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  these  information  collection 
requirements.  Other  organizations  and 
individuals  desiring  to  submit  comments 
on  the  information  collection 
requirements  should  direct  them  to  the 
agency  ofTicial  designated  for  this 
purpose  whose  name  appears  in  this 
preamble,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503,  Attn: 
Desk  Officer  for  HCFA. 

VI.  Response  to  Comments 

Because  of  the  many  letters  of 
comment  we  receive  in  response  to 
proposed  rules,  we  cannot  respond  to 
them  individually.  However,  we  will 
consider  all  timely  comments  (or  those 
requirements  for  which  comments  are 
requested)  and  discuss  them  in  the 
preamble  to  the  final  rule. 
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Redesignation 
Table  for  42 
CFRPart 
405. 

Subparts: 
405.1901(a).. 
405.1901(b).. 
405.1901(c).. 
405.1901(d).. 
405.1901(e).. 
405.1901(g).. 

405.1902(a).. 
405.1902(b).. 
405.1902(c).. 

405.1903 

405.1904(a).. 
405.1904(b).. 
405.1904(c).. 
405.1905(a).. 
405.1905(b).. 

405.1906 

405.1907 

405.1908 


^4ew  section 


405.1909 

405.1910 

405.1911 

405.1912 

405.1913 

Redesignation 
Tabie(or42 
CFRPart 
442, 
Subpart  C: 

442.100 

442.101 

442.105 

442.111 

442.112 


442.113.. 


488.5 

488.15 

488.20 

488.20 

488.70 

Removed;  duplicates  45  CFR 

Parts  80  and  85. 
488.1(a) 
488.40 
488.40 
488.50 
488.60 
488.40 
Removed  as  unnecessary. 
488.45(d) 
48885 

488.45(a)  I 

488.75 
Removed     as     inconsistent 

witti  proposed  new  policy. 
488.95 
488.100 
488.110 
488.105 
488.115 


488.10 
488.30 
488.75 
488.75 

Removed     as     incortststent 
with  proposed  new  policy. 
Retained  in  Pa't  442 


Old  section 

New  section 

442.115 

Until  this  final  mle  is  piitv 
hshed. 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure,  Health  facilities,  Health 
professions.  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  442 

Grant  programs — health.  Health 
facilities.  Health  professions.  Health 
records,  Medicaid,  Nursing  homes. 
Nutrition,  Reporting  and  recordkeeping 
requirements.  Safety. 

42  CFR  Part  488 

Medicare,  Medicaid.  Survey  and 
certification. 

42  CFR  Part  489 

Health  facilities.  Medicare. 
42  CFR  Chapter  IV  would  be  amended 
as  set  forth  below: 

§§405.1901—405.1913    [Removed  and 
Reserved] 

A.  In  Part  405,  Subpart  S,  §§405.1901 
through  405.1913,  is  removed  and 
reserved. 

PART  442— STANDARDS  FOR 
PAYMENT  FOR  SKILLED  NURSING 
AND  INTERMEDIATE  CARE  FACILITY 
SERVICES 

B.  1.  The  authority  citation  for  Part  442 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302).  unless  otherwise  noted. 

§§442.100—442.112    [Removed  and 
Reserved] 

2.  In  Part  442,  Subpart  C,  §§442.100 
through  442.112  are  removed  and 
reserved. 

C.  A  new  Part  488  is  added  to 
Subchapter  E  to  read  as  follows: 

PART  488— SURVEY  AND 
CERTIFICATION  PROCEDURES: 
MEDICARE  AND  MEDICAID 

Subpart  A— General  Provisions 

Sec. 

463.1    Basis  and  scope. 

488.5    Definitions. 

4&9.10    State  plan  requirements. 


Sec. 

488.15    Eligibility  for  participation  in 

Medicare  or  Medicaid. 
488.20    Effect  of  accreditation  by  the  (oint 

Commission  on  Accreditation  of 

Hospitals  (ICAH)  or  the  American 

Osteopathic  Association  (AOA). 
488.25    Responsibility  to  provide  necessary 

information. 
488.30    Certification  as  prerequisite  for 

Medicaid  provider  agreement. 
488.35    Content  of  notice  of  Medicaid 

certification. 

Subpart  B— Role  and  ResponsH>iHties  of  ttie 
Survey  Agency 

488.40    Survey  agency:  Responsibilities  and 

actions. 
488.45    Determining  compliance. 
488.50    Surveys:  Documentation  of  findings. 
488.55    Notice  of  determination. 
488.60    Survey  schedules. 
488.70    Validation  surveys  of  accredited 

hospitals. 

Subpart  C— Special  Rules:  Providers  and 
Suppliers  With  Deficieftcles 

488.75    Plan  of  correction. 

488.77    Verification  of  continued  eligibility 

for  participation  with  deficiencies  or 

under  waiver. 
488.80    Termination  of  surveyed  providers 

for  repeated  deficiencies. 
488.85    Appeals. 
488.90    Reasonable  assurance  for 

reinstatement  after  termination  for 

deficiencies. 

Subpart  D— Miscellaneous  Provisions 

488.95    Special  requirements  for  independent 

laboratories. 
488.100    Temporary  waivers  for  small  rural 

hospitals. 
488.105    Special  procedures  for  approving 

end-stage  renal  disease  (ESRD)  facilities 

and  the  expansion  of  services  in 

approved  end-stage  renal  disease 

facilities. 
488.110    Temporary  waivers  for  skilled 

nursing  facilities. 
488.112    Temporary  waivers  of  nurse  staffing 

requirements  for  intermediate  care 

facilities. 
488.115    Remote  facility  variances  for 

Medicare  utihzation  review 

requirements. 

Authority:  Sees.  1102. 1864. 1865, 1866. 1871, 
1902(a}(28),  1902(a)(33HB).  and  1910(c)  of  the 
Social  Security  Act  (42  U.S.C.  1302. 1395aa, 
1395bb,  1395CC,  1395h,  1396a(a)(28), 
1396(a)(33)(B).  1396i(10)(C),  and  1395hh). 

Subpart  A— General  Provisions 

§  488.1    Basis  and  scope. 

(a)  Statutory  basis.  (1)  Section  1864(a) 
of  the  Act  requires  the  Secretary  to  enter 
into  an  agreement  with  any  State  that  is 
able  and  willing  to  do  so,  under  which 
appropriate  State  or  local  survey 
agencies  will  ascertain  whether 

(i)  Providers  or  prospective  providers 
meet  the  Medicare  conditions  of 
participation; 
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(ii)  Suppliers  meet  the  conditions  for 
coverage;  and 

(iii)  Rural  health  clinics  meet  the 
conditions  of  certification. 

(2)  Section  186S(a)  of  the  Act  provides 
as  follows: 

(i)  An  institution  accredited  as  a 
hospital  by  the  Joint  Commission  on 
Accreditation  of  Hospitals  (JCAH)  is 
deemed  to  meet  the  conditions  of 
participation,  except  those  pertaining  to 
utilization  review  plans  and  any 
standard  promulgated  by  the  Secretary 
that  is  higher  than  JCAH  requirements. 

(ii)  If  a  hospital  approved  on  the  basis 
of  JCAH  accreditation  is  included  in  a 
validation  survey  it  must,  in  order  to 
retain  its  deemed  status,  authorize  the 
JCAH  to  release  to  the  Secretary,  upon 
request  and  on  a  confidential  basis,  a 
copy  of  its  current  JCAH  accreditation 
survey. 

(iii)  A  hospital  accredited  by  the 
American  Osteopathic  Association 
(AOA)  or  any  other  national  accrediting 
body  may  be  deemed  to  meet  the 
conditions  of  participation  if  the 
Secretary  finds  that  accreditation  gives 
reasonable  assurance  of  compliance. 
The  Secretary  has  found  that  the 
accreditation  of  hospitals  by  the  AOA 
provides  that  reasonable  assurance,  and 
has  extended  the  same  procedures 
applicable  to  JCAH  accredited  hospitals 
to  AOA  accredited  hospitals. 

(3)  Section  1864(c)  of  the  Act 
authorizes  the  Secretary  to  enter  into 
agreements  with  State  survey  agencies 
to  conduct  validation  surveys  in 
hospitals  accredited  by  the  JCAH. 
Section  1865rb)  provides  that  an 
accredited  hospital  which  is  found  after 
a  validation  survey  to  have  significant 
deficiencies  will  no  longer  be  deemed  to 
meet  the  conditions  of  participation. 

(4)  Under  section  1863  of  the  Act,  if  a 
State  or  political  subdivision  imposes 
higher  requirements  for  purchase  of 
Medicaid  services,  like  requirements 
must  be  imposed  for  payment  for 
Medicare  services  in  that  area.  This 
section  also  authorizes  a  State  to 
request  the  imposition  of  higher 
requirements  in  the  State. 

(5)  Section  1902(a)(33)(B)  of  the  Act 
provides  that  the  survey  agency  will 
perform  the  function  of  determining 
whether  a  provider  meets  the 
requirements  for  participation  in 
Medicaid.  Exception:  If  HCFA  has  cause 
to  question  such  determinations,  it  may 
validate  such  determinations,  and,  on 
that  basis,  make  independent  and 
binding  determinations  concerning 
whether  the  requirements  are  met. 

(6)  Section  1910(a)  provides  that 
skilled  nursing  facility  approved  for 
participation  in  Medicare  is  deemed  to 


meet  the  requirements  for  participation 
in  Medicaid. 

(7)  Section  1910(c)  provides  that 
HCFA  may  cancel  approval  of  any  SNF 
or  ICF  for  participation  in  Medicaid  at 
any  time  if  HCFA  finds— 

(i)  On  the  basis  of  a  determination 
made  by  HCFA  under  section 
1902(a)(33)(B),  that  the  facility  has  failed 
to  meet  the  requirements  for 
participation  in  Medicaid  applicable  to 
SNFs  or  ICFs: 

(ii)  Grounds  for  terminating  the 
Medicare  provider  agreement  for  failure 
to  meet  applicable  participation 
requirements;  or 

(iii)  Other  reasons  specified  in  section 
1866(b)  of  the  Act. 

(b)  Scope.  This  part  sets  forth  the 
requirements  and  procedures  for 
surveying  providers,  suppliers,  and 
certain  practitioners  that  participate  or 
seek  to  participate  in  Medicare  or 
Medicaid,  or  both,  and  for  certifying 
whether  they  meet  the  conditions  of 
participation  or  the  conditions  for 
coverage  of  their  services.  It  also 
describes  the  impact  that  the 
certifications  have  on  participation  in 
either  or  both  programs. 

§488.5    Definitions. 

As  used  in  this  part,  unless  the 
context  indicates  otherwise — 

"Accredited  hospital"  means  a 
hospital  accredited  by  the  Joint 
Commission  on  Accreditation  of 
Hospitals  (JCAH),  or  the  American 
Osteopathic  Association  (AOA). 

"Full  review"  means  a  survey  of  a 
hospital  to  determine  compliance  with 
all  of  the  applicable  conditions  of 
participation  for  hospitals. 

"Practitioner"  means  a  chiropractor 
or  physical  or  physical  therapist  in 
independent  practice.  / 

"Substantial allegation"  means  a 
complaint  that  pertains  to  the  health  and 
safety  of  patients  and  raises  doubts  as 
to  whether  a  hospital  is  in  compliance 
with  the  conditions  of  participation. 

"Survey  agency"  means  the  State 
health  agency  or  other  appropriate  State 
or  local  agency  used  by  HCFA  to 
perform  survey  and  review  functions  for 
Medicare  and  used  by  the  Medicaid 
State  agency  to  perform  survey  and 
review  functions  for  Medicaid.  It  may 
also  mean  HCFA  or  its  contractors 
when  HCFA  performs  the  surveys  on 
which  approval  or  disapproval  for 
participation  is  based,  or  on  which 
Medicaid  "look  behind"  determinations 
are  made  by  HCFA  under  sections 
1902(a)(33)(B)  and  1910(c)  of  the  Act. 

§  468.10    State  plan  requirements. 

A  State  plan  must  provide  that  the 
requirements  of  this  part  are  met,  to  the 


extent  that  requirements  apply  to  the 
Medicaid  program. 

§488.15    Eligibility  for  participation  In 
Medicare  or  Medicaid. 

(a)  Basic  requirements.  In  order  to  be 
approved  for  initial  or  continued 
participation  in  Medicare  or  Medicaid,  a 
provider,  supplier,  or  practitioner  must 
meet  all  applicable  conditions  of 
participation  or  coverage  set  forth 
elsewhere  in  this  chapter. 

(b)  Requirements  imposed  by  States 
or  at  State  request  (1)  If  a  State  or  any 
of  its  political  subdivisions  imposes 
higher  requirements  as  a  condition  for 
the  purchase  of  Medicaid  services  under 
a  plan  approved  under  title  XIX  of  the 
Act,  HCFA  will  impose  similar 
requirements  as  a  condition  for 
Medicare  payment  in  that  State  or 
political  subdivision. 

(2)  At  a  State's  request.  HCFA  may 
approve  additional  requirements  for 
providers  and  suppliers  in  that  State 
that  are  higher  than  those  applied 
elsewhere  for  Medicare. 

§488.20    Effect  of  accreditation  by  the 
Joint  Coffimlsslon  on  Accro<fltAtlon  of 
Hospitals  (JCAH)  or  tlM  American 
Osteopatliic  Association  (AOA). 

Hospitals  accredited  by  the  JCAH  or 
AOA  are  deemed  to  meet  all  of  the 
Medicare  conditions  of  participation  for 
hospitals,  except  the  following 
requirements  that  are  set  forth 
elsewhere  in  this  chapter 

(a)  The  requirement  for  utilization 
review  (42  CFR  482.30). 

(b)  The  additional  special  staRing  and 
medical  records  requirements  for  the 
provision  of  active  treatment  in 
psychiatric  hospitals  (42  CFR  482.60- 
482.62). 

(c)  Any  requirement  that  HCFA  issues 
as  a  condition  of  participation  that  is 
higher  or  more  precise  than  the 
requirements  for  accreditation. 

§488.25    Responsibility  to  provide 
necessary  information. 

To  be  approved  for  participation  or 
continued  participation  in  the  Medicare 
or  Medicaid  program,  providers, 
suppliers  and  practitioners  must  grant 
access  to — 

(a)  All  parts  of  a  facility  at  any  time; 
and 

(b)  Records  determined  necessary  by 
the  surveyors  to  assess  compliance  with 
Federal  requirements. 

§  488.30    Certification  as  prerequisite  for 
Medicaid  provider  agreement 

(a)  A  Medicaid  agency  must  obtain 
notice  of  certification  of  a  facility  from 
the  survey  agency  before  executing  a 
provider  agreement,  under  §  442.12. 
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(b)  The  Medicaid  agency  must  obtain 
notice  of  certification  from  HCFA  for — 

(1)  A  facility  located  on  an  Indian 
reservation:  and 

(2)  A  SNF  that  has  been  approved  for 
participation  in  Medicare. 

(c)  The  Medicaid  agency  must  obtain 
notice  of  certification  from  the  survey 
agency  for  all  other  facilities. 

§  4«8.35    Content  of  notice  of  Medicaid 
certification. 

A  notice  of  Medicaid  certificatit  in 
must  state  that  the  facility — 

(a)  Meets  the  applicable  conditions  of 
participation  or  coverage,  except  for 
waivers  or  variations  granted  by  HCFA 
or  the  survey  agency,  as  authorized  by 
regulations;  or 

(b)  Has  been  certified  contingent  upon 
correcting  deficiencies  in  meeting  those 
conditions,  under  the  provisions  of  this 
part. 

Subpart  B— Role  and  Responsiblities 
of  the  Survey  Agency 

§  4SS.40    Survey  agency:  Responsibilities 
and  actions. 

(a)  General.  (1)  Under  both  Medicare 
and  Medicaid,  the  primary  responsibility 
of  the  survey  agency  is  to  conduct  onsite 
surveys,  to  apply  applicable  conditions 
of  participation  or  coverage,  and  to 
document  the  extent  to  which  the 
provider,  supplier  or  practitioner  meets 
or  fails  to  meet  those  conditions. 

(2)  Under  Medicare,  the  survey  agency 
findings  are  transmitted  to  HCFA  in  the 
form  of  a  recommendation  as  to 
compliance  or  non-compliance  with  the 
conditions  of  participation  or  coverage. 
HCFA  accepts  or  rejects  the  survey 
agency's  recommendation,  and  HCFA's 
determination  results  in  a  binding 
decision.  The  State  survey  agency 
findings  and  recommendations  are 
subject  to  review  by  HCFA. 

(3)  Under  Medicaid,  the  survey  agency 
findings  are  certified  to  the  Medicaid 
agency  and  constitute  a  binding  decision 
as  to  compliance  or  non-compliance 
with  the  conditions  of  participation  or 
coverage. 

(i)  The  Medicaid  agency  may  not  issue 
a  provider  agreement  to  an  entity  that  is 
not  certified  as  meeting  the  applicable 
conditions  of  participation  or  coverage. 

(ii)  The  Medicaid  agency  is  not 
obligated  to  enter  into  a  provider 
agreement  with  every  entity  certified  by 
the  survey  agency  as  meeting  the 
conditions  of  participation  or  coverage. 

(iii)  A  Medicaid  certification  by  the 
survey  agency  is  subject  to  authority 
under  sections  1902(a)(33)(B)  and  1910(c) 
of  the  Act. 

(4)  The  survey  agency  must  use 
Federal  standards  and  forms,  methods. 


and  procedures  for  determining  whether 
or  not  providers  and  suppliers  meet 
applicable  conditions  of  participation  or 
coverage. 

(5)  The  survey  agency  is  relieved  of 
responsibility  for  performing  utilization 
review  in  facilities  that  are  under  review 
by  a  Utilization  and  Quality  Control 
Peer  Review  Organization,  in 
accordance  with  sections  1158  and 
1902(d)  of  the  Act  and  Part  466  of  this 
chapter. 

(b)  Effect  of  determination  of 
noncompliance.  If  the  survey  agency 
determines  that  a  facility  is  not  in 
compliance  with  a  condition  of 
participation  or  coverage — 

(1)  HCFA  terminates  the  Medicare 
provider  agreement; 

(2)  The  Medicaid  agency  must 
terminate  the  Medicaid  provider 
agreement; 

(3)  In  the  case  of  a  SNF  participating 
in  both  programs,  the  Medicare  and 
Medicaid  agreements  must  be 
terminated  effective  on  the  same  date; 
and 

(4)  In  the  case  of  a  SNF  participating 
in  one  or  both  programs,  or  in  the  case 
of  an  ICF,  an  alternative  sanction  may 
be  available  other  than  termination,  as 
provided  in  §§  442.118  and  489.60. 

§  483.45    Determining  compliance. 

(a)  Evaluation  of  requirements.  The 
decision  as  to  whether  a  particular 
condition  of  participation  or  coverage  is 
met  depends  on  how  and  to  what  degree 
the  provider  or  supplier  satisfies  the 
various  standards  within  each 
condition.  Evaluation  against  these 
requirements  enables  the  survey  agency 
to  document  the  nature  and  extent  of 
deficiencies,  if  any.  with  respect  to  a 
particular  function,  and  to  assess  the 
need  for  improvement  in  relation  to  the 
prescribed  conditions. 

(b)  Finding  of  compliance.  The  survey 
agency  finds  that  a  provider  or  supplier 
is  "in  compliance"  if  there  are  no 
deficiencies. 

(c)  Finding  of  compliance  with 
conditions  despite  deficiencies  in 
standards.  The  survey  agency  may  find 
that  a  facility  with  deficiencies  in  one  or 
more  standards  meets  the  requirements 
for  participation  if — 

(1)  The  deficiencies,  either 
individually  or  in  combination,  do  not 
jeopardize  the  health  or  safety  of 
individuals  or  substantially  limit  the 
facility's  capacity  to  furnish  required 
care  and  services;  and 

(2)  There  is  a  plan  for  correction  of  the 
deficiencies  approved  by  HCFA  (for 
Medicare)  or  the  survey  agency  (for 
Medicaid),  or  a  waiver  under  Subpart  F 
of  this  part. 


(d)  Finding  of  noncompliance.  The 
survey  agency  must  find  that  a  facility  is 
not  in  compliance  if — 

(1)  The  facility  does  not  meet  one  or 
more  of  the  conditions  of  participation 
or  coverage;  or 

(2)  The  deficiencies,  either 
individually  or  in  combination, 
jeopardize  the  health  or  safety  of 
patients  or  substantially  limit  the 
facility's  capacity  to  furnish  required 
care  and  services. 

§  488.50  Surveys:    Documentation  of 
findings. 

(a)  Basic  rule.  The  survey  agency 
must  document  its  findings  of 
compliance  or  noncompliance  with 
respect  to  each  condition  of 
participation  or  coverage. 

(b)  Documentation  of  finding  of 
compliance  with  deficiencies.  If  the 
survey  agency  finds  a  provider  or 
supplier  to  be  in  compliance  with  the 
conditions  of  participation  or  coverage 
despite  deficiencies  in  one  or  more 
standards,  the  survey  agency  must 
incorporate  into  the  survey  record — 

(1)  A  statement  of  the  deficiencies 
that  are  found;  and 

(2)  A  time-phased  plan  of  correction 
that  is  developed  by  the  provider  or 
supplier,  concurred  in  by  the  survey 
agency  and,  if  the  facility  participates  in 
Medicare,  subject  to  review  by  HCFA. 

(c)  Documentation  of  a  finding  of 
noncompliance.  If  the  survey  agency 
finds  that  a  provider  or  supplier  does 
not  meet  the  conditions  of  participation 
or  coverage,  that  agency  must 
incorporate  in  the  survey  record  a 
description  of  the  specific  deficiencies 
on  which  the  noncompliance  is  based, 
and  if  appropriate,  the  agency's 
assessment  of  the  prospects  for 
improvements  that  would  enable  the 
provider,  supplier,  or  practitioner  to 
comply  with  the  condition(s)  within  a 
reasonable  period  of  time,  as  specified 
in  §  488.75  of  this  part. 

§  488.55    Notice  of  determination. 

(a)  Written  notice.  (1)  For  Medicare, 
the  survey  agency  must  give  written 
notice  of  its  certification  of  compliance 
or  non-compliance  to  HCFA,  and  HCFA 
gives  written  notice  of  its  determination 
to  the  affected  provider,  supplier,  or 
practitioner. 

(2)  For  Medicaid,  the  survey  agency 
must  give  written  notice  of  its 
certification  of  compliance  or  non- 
compliance to  the  affected  provider, 
supplier,  or  practitioner. 

(b)  Notice  of  eligibility  to  participate 
with  deficiencies  or  under  waiver.  (1)  If 
the  survey  agency  finds  that  a  facility 
with  deficiences  meets  the  requirements 


for  participation  on  the  basis  of  an 
acceptable  plan  for  correction  of  the 
deficiencies,  the  notice  must  include  the 
information  specified  in  §  488.50  of  this 
part. 

(2)  If  HCFA  has  granted  a  waiver  of 
the  7-day  registered  nurse  requirement 
under  section  1861{j)  of  the  Act.  the 
notice  must  include  the  basis  for 
granting  the  waiver. 

(3)  If  HCFA  has  approved  an  ESRD 
facility,  under  §  488.105  of  this  part,  as 
an  exception  to  complying  with  the 
minimal  utilization  rates,  the  notice 
must  include  the  information  on  which 
that  approval  was  based. 

Alternative  I 

§  488.60    Survey  schedules. 

(a)  Long-term  care  facilities.  (1) 
Surveys  of  SNFs,  ICFs,  and  ICFs/MR 
must  be  unannounced  and  staggered, 
within  the  following  time  frames,  so  that 
the  facility  cannot  anticipate  the  exact 
date: 

(i)  At  least  every  15  months  for  a 
facility  with  a  good  compliance  history; 
and 

(ii)  At  least  every  9  months  for  a 
facility  with  a  marginal  compliance 
history. 

(2)  The  Statewide  average  length  of 
time  between  surveys  of  all  SNFs.  ICFs. 
and  ICFs/MR  must  not  exceed  12 
months. 

(b)  All  other  providers  and  suppliers. 
All  other  providers  and  suppliers  must 
be  surveyed  at  least  annually. 

Alternative  II 

§  488.60    Survey  schedules. 

(a)  Long-term  care  facilities.  Surveys 
of  SNFs.  ICFs.  and  ICFs/MR  must  be 
unannounced  and  staggered,  within  the 
following  time  frames,  so  that  the 
facility  cannot  anticipate  the  exact  date. 
For  facilities — 

(1)  With  no  deficiencies,  not  less 
frequently  than  every  24  months; 

(2)  With  a  deficiency  in  any  standard 
other  than  those  specified  in  paragraph 
(a)(4)  of  this  section,  not  less  frequently 
than  every  18  months; 

(3)  That  took  corrective  action  so  that 
termination  was  not  necessary',  not  less 
frequently  than  every  9  months  for  a 
deficiency  in  a  condition  of  participation 
other  than  quality  of  care;  and 

(4)  That  took  corrective  action  so  that 
termination  was  not  necessary,  not  less 
frequently  than  every  6  months  for  one 
or  more  deficiencies  in — 

(i)  Standards  under  the  quality  of  care 
condition.  §  483.25  of  this  subchapter;  or 

(ii)  Active  treatment  requirements 
under  Part  442  Subpart  G  of  this  chapter. 


(b)  All  other  providers  and  suppliers. 
All  other  providers  and  suppliers  must 
be  surveyed  at  least  annually. 

§  488.70    Validation  surveys  of  accredited 
hospitals. 

(a)  Basis  for  survey.  HCFA  may 
require  a  survey  agency  to  survey  an 
accredited  hospital  to  validate  the  JCAH 
or  AOA  accreditation  process.  These 
surveys  are  conducted  on  a  selective- 
sample  basis,  or  in  response  to 
substantial  allegations  of  significant 
deficiencies. 

(b)  Provider  cooperation.  (1)  A  survey 
agency  must  request  a  hospital  selected 
for  a  validation  survey  to: 

(i)  Authorize  its  accrediting 
organization  to  release  to  HCFA  or  the 
survery  agency,  on  a  confidential  basis, 
a  copy  of  the  hospital's  current 
accrediation  survey.  (For  the  rules  on 
confidentiality,  see  §  401.126  of  this 
chapter); 

(ii)  Authorize  carrying  out  the 
validation  survey;  and 

(iii)  Authorize  its  accrediting 
organization  to  release  periodic  status 
reports  to  HCFA  on  correction  of 
deficiencies  when  HCFA  and  the 
accrediting  body  agree  that  the  latter 
will  monitor  the  correction  of 
deficiencies. 

(2)  If  a  hospital  selected  for  a 
validation  survey  refuses  to  comply  with 
the  authorization  requirements  specified 
in  section  1865(a]  of  the  Act  and 
paragraph  (b)(1)  of  this  section,  it  will  no 
longer  be  deemed  to  meet  the  Medicare 
conditions  of  participation  but  will  be 
subject  to  full  review  by  the  survey 
agency,  and  may  be  subject  to 
termination  of  its  provider  agreement 
under  §  489.53  of  this  subchapter. 

(c)  Consequences  of  finding  of 
noncompliance.  (1)  If  a  validation 
survey  results  in  a  finding  that  the 
accredited  hospital  is  out  of  compliance 
with  one  or  more  conditions  of 
participation  and  at  significant 
deficiency  is  determined  to  exist,  the 
hospital  is  no  longer  deemed  to  meet  the 
conditions  of  participation.  The  hospital 
is  subject  to  the  survey  procedures 
applied  to  unaccredited  hospitals  that 
are  found  out  of  compliance  following  a 
survey  by  the  survey  agency  (see 

§  488.75),  and  to  full  review  by  a  survey 
agency  (§  488.1(a)). 

(2)  The  survey  agency  determines  that 
a  significant  deficiency  does  not  exist  if: 

(i)  The  accrediting  body  accepts  the 
survey  agency  finding  of  deficiencies 
and  agrees  to  monitor  the  correction  of 
the  deficiencies  in  accordance  with 
specified  time  frames  specified  by 
HCFA; 

(ii)  The  survey  agency  is  unable  to 
justify  to  HCFA  the  need  for  continued 


full  review  to  assure  correction  of 
deficiencies;  and 

(iii)  The  accrediting  body  provides 
HCFA  with  periodic  reports  of  progress 
toward  corrections. 

(d)  Reinstatement  of  effect  of 
accreditation.  An  accredited  hospital 
that  has  lost  deemed  status  will  be  once 
again  deemed  to  meet  the  Medicare 
conditions  of  participation, 
prospectively,  in  accordance  with 
§  488.15  under  the  following 
circumstances: 

(1)  The  hospital  withdraws — 

(i)  Any  prior  refusal  to  authorize  its 
accrediting  body  to  release  a  copy  of  the 
hospital's  current  accrediation  survey; 

(ii)  Any  prior  refusal  to  allow  a 
validation  survey; 

(iii)  Any  prior  refusal  to  authorize  its 
accrediting  body  to  release  periodic 
status  reports  on  correction  progress; 
and 

(2)  The  survey  agency  of  HCFA  (as 
appropriate)  finds  that  the  hospital 
meets  all  the  conditions  of  participation. 

(3)  Informal  administrative  review.  (1) 
An  accredited  hospital  participating  in 
the  Medicare  program  that  is 
dissatisfied  with  a  finding  that  it  is  not 
in  compliance  with  a  condition  of 
participation,  or  a  finding  that  it  is  no 
longer  deemed  to  meet  the  conditions  of 
participation,  is  entitled  to  an  informal 
adminstrative  review. 

(2)  The  hospital  must  request  informal 
review  by  HCFA  in  writing  within  15 
days  of  the  date  it  received  HCFA's 
notice  of  findings. 

(3)  The  request  must  state  why  the 
findings  is  considered  incorrect  and 
must  be  accompanied  by  any  supporting 
evidence  and  arguments. 

Subpart  C— Special  Rules:  Providers 
and  Suppliers  With  Deficiencies 

§  488.75    Plan  of  correction. 

Time  allowed  for  correction  of 
deficiencies  by  providers  and  suppliers: 

(a)  Except  as  indicated  in  paragraph 
(a)(2)  of  this  section,  a  provider  or 
supplier  that  is  eligible  to  participate 
and  meets  the  requirements  in 

§  488.45(c),  must  achieve  compliance 
within  60  days  of  being  notified  of  the 
deficiencies,  as  provided  in  §  488.55. 

(b)  If  a  survey  agency  finds,  during  an 
onsite  survey,  that  a  provider  or  supplier 
is  not  in  compliance  with  one  or  more  of 
the  standards,  the  survey  agency  may 
allow  an  extended  period  which  it 
deems  reasonable  for  the  provider  or 
supplier  to  achieve  compliance. 

(c)  The  amount  of  time  depends  upon 
the  nature  of  the  deficiency  and  the 
survey  agency's  assessment  as  to  the 
demonstrated  a'oility  of  the  provider  or 
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supplier  to  provide  adequate  and  safe 
care  in  the  interim,  and  the  effect  that 
the  deficiencies  have  on  patient  health 
or  safety.  The  extended  period, 
however,  may  not  exceed  12  months 
from  the  date  on  which  the  first  plan 
was  initially  approved.  | 

§  488.77    Verification  ot  continued 
eNgibility  for  participation  with  deficiencies 
or  under  waiver. 

(a)  The  survey  agency  must  perform 
follow-up  surveys  within  the  following 
timeframes: 

(1)  No  later  than  180  days  after 
completion  of  the  initial  survey  for  a 
facility  participating  under  an  approved 
plan  for  correction  of  deficiencies; 

(2)  Whenever  HCFA  or  the  survey 
agency  considers  it  necessary  to 
reexamine  a  facility's  eligibility  for 
waiver,  or  for  an  exception  to  meeting 
the  ESRD  utilization  rates. 

(b)  Method  of  verification. 

(1)  Basic  rule.  Except  as  provided  in 
paragraph  (b)(2)  of  this  section.  1 
verification  is  by  onsite  survey.  | 

(2)  Exception.  The  survey  agency  may 
verify  compliance  with  a  plan  of 
correction  by  phone  or  mail  when  the 
information  to  be  verified  pertains  to 
one  of  the  following: 

(i)  Status  reports  on  the  facility's 
efforts  to  hire  staff; 

(ii)  Status  reports  on  capital 
improvements,  or  copies  of  contracts  or 
repair  orders  negotiated  by  the  facility; 
or 

(iii)  Other  written  documentation  that 
was  incorrect  or  unavailable  during  the 
onsite  survey.  , 

§  488.80    Termination  of  surveyed! 
providers  for  repeated  deficiencies. 

(a)  Deficiencies  in  conditions.  HCFA 
or  the  Medicaid  agency  terminates  a 
provider  agreement  if  the  provider  or 
supplier  is  out  of  compliance  with — 

(1)  The  same  condition  (or  conditions) 
of  participation  in  2  consecutive 
certification  surveys;  or 

(2)  Any  condition  (or  conditions)  of 
participation  in  3  consecutive 
certification  surveys. 

(b)  Deficiencies  in  standards.  HCFA 
or  the  State  Medicaid  agency  (as 
appropriate)  terminates  a  provider 
agreement  if  a  standard-level  deficiency 
was  cited  in  two  consecutive  surveys 
(irrespective  of  possible  interim 
corrective  action)  and  HCFA  or  the 
survey  agency  finds  that  the  deficiency 
jeopardizes  patient  health  or  safety,  or 
substantially  limits  the  capacity  of  the 
provider  or  supplier  to  furnish  required 
care  and  services. 


§488.85    Appeals. 

Appeals  procedures  applicable  to  this 
part,  including  identification  of  those 


determinations  for  which  review  may  be 
sought,  are  set  forth  in  Subpart  O  of  Part 
405  of  this  chapter  for  Medicare,  and  in 
Subpart  D  of  Part  431  of  this  chapter  for 
Medicaid. 

§  488.90    Reasonable  assurance  for 
reinstatement  after  termination  for 
deficiencies. 

(a)  Basic  rule.  A  facility  that  has  been 
terminated  from  either  Medicare  or 
Medicaid,  or  both,  will  not  be  reinstated 
until  the  following  requirements  are  met: 

(1)  A  period  of  compliance  has  been 
documented. 

(2)  HCFA  or  the  Medicaid  agency  (as 
appropriate)  has  concluded  that  the 
reason  for  termination  is  not  likely  to 
recur. 

(3)  An  appropriate  "reasonable 
assurance"  waiting  period  has  elapsed. 

(b)  Duration  of  reasonable  assurance 
waiting  period.  "The  length  of  the 
reasonable  assurance  waiting  period 
varies  depending  on  the  nature  of  the 
deficiency  that  led  to  termination,  and 
extends  from  the  effective  date  of 
termination,  as  follows: 

(1)  Three  months,  if  the  cause  for 
termination  is  failure  to  meet  applicable 
conditions  of  participation  or  coverage, 
and  there  was  not  an  immediate  and 
serious  threat  to  patient  health  and 
safety; 

(2)  Six  months,  if  the  cause  for 
termination  is  the  failure  to  meet 
applicable  conditions  of  participation  or 
coverage,  and  the  deficiencies 
constituted  an  immediate  and  serious 
threat  to  patient  health  and  safety;  and 

(3)  One  year,  if  the  cause  for 
termination  is  repeated  deficiencies,  as 
specified  in  §  488.80  of  this  part. 

(c)  Exceptions  to  duration  of  waiting 
period — (1)  Deficiencies  not  likely  to 
recur.  The  waiting  periods  specified  in 
paragraph  (b)  of  this  section  may  be 
shortened  by  HCFA  or  the  Medicaid 
agency  (as  appropriate)  if  the  deficiency 
that  caused  termination  is  one.  (such  as 
a  physical  plant  deficiency)  that  once 
corrected  is  unlikely  to  recur.  For 
example,  a  facility  terminated  for  not 
having  an  alarm  system,  may  be 
reinstated  as  soon  as  it  installs  an  alarm 
system. 

(2)  Receivership.  A  facility  that  is 
being  operated  under  a  Federal  or  State 
Court  receivership  may  be  reinstated  as 
soon  as  compliance  is  achieved  and 
documentation  received  acceptable  to 
HCFA.  for  Medicare,  or  the  survey 
agency,  for  Medicaid. 

(3)  Change  of  ownership.  For  a  facility 
that  changes  ownership,  the  following 
rules  apply: 

(i)  If  the  new  owners  had  no  previous 
terminations  in  the  last  year  of  any 
facility  they  own  or  previously  owned, 


that  warranted  a  reinstatement  waiting 
period  exceeding  3  months,  under 
paragraph  (b)  of  this  section,  the  facility 
may  be  reinstated  when  compliance  is 
achieved  and  HCFA,  for  Medicare,  or 
the  survey  agency,  for  Medicaid, 
receives  acceptable  documentation. 

(ii)  If  the  new  owners  had  previous 
terminations  in  the  last  year  of  one  or 
more  of  their  facilities  that  warranted  a 
reinstatement  waiting  period  exceeding 
3  months,  under  paragraph  (b)  of  this 
section,  the  waiting  period  appropriate 
for  the  most  recent  termination  applies. 

(d)  Findings  not  subject  to  appeal.  A 
finding  that  a  provider  or  supplier  does 
not  meet  the  requirements  for 
reinstatement  specified  in  this  section  is 
not  a  determination  that  is  subject  to  the 
appeals  procedures  set  forth  in  Subpart 
O  of  42  CFR  Part  405  (see  §  405.1505(f)). 

Subpart  D— Miscellaneous  Provisions 

§  488.95    Special  requirements  for 
independent  laboratories. 

(a)  An  independent  laboratory  that 
has  had  its  previous  approval  revoked, 
totally  or  for  a  specialty  or  subspecialty, 
because  of  unsatisfactory  performance 
in  proficiency  testing,  may  subsequently 
be  certified  by  the  survey  agency  and 
determined  by  HCFA  to  be  in 
compliance  with  the  conditions  for 
coverage  if — 

(1)  After  a  6-month  period,  an 
appraisal  of  the  laboratory's  . 
performance  in  a  proficiency  testing 
program  as  defined  in  §  405.1311(c)  of 
this  chapter  reflects  satisfactory  test 
results  on  at  least  two  sets  of  specimens, 
or 

(2)  After  a  3-month  period,  the 
agency's  assessment  of  the  laboratory's 
performance  in  examining  proficiency 
test  samples,  analyzed  during  at  least 
two  survey  agency  onsite  visits, 
establishes  the  laboratory's  competency 

(b)  A  laboratory  that  meets  the 
requirements  of  §  488.75(a)  or  paragraph 
(a)  of  this  section  may  continue  to  be 
certified  by  the  survey  agency  and 
determined  by  HCFA  to  be  in 
compliance  with  these  conditions  if  it — 

(1)  Reports  promptly  any  change  in 
ownership,  locating,  directors,  or 
supervisors;  and 

(2)  Permits  a  survey  agency  to  conduct 
an  onsite  visit  or  survey  at  any  time 
during  the  laboratory's  regular  hours  of 
operation. 

§  488.100    Temporary  waivers  for  small 
rural  hospitals. 

(a)  Applicability.  This  section  applies 
only  to  hospitals  that — 

(1)  Are  located  in  areas  not  classified 
as  "urban"  by  the  most  recent  national 
census;  and 


(2)  Have  50  or  fewer  inpatient  beds. 

(b)  General  requirements  for  waivers. 
If  a  small  rural  hospital  is  found  to  be 
out  of  compliance  with  certain 
conditions  of  participation.  HCFA  may 
grant  a  temporary  waiver  if  the 
following  conditions  are  met: 

(1)  The  nature  of  the  deficiencies  are 
such  that  they  do  not  jeopardize  or 
adversely  affect  the  health  or  safety  or 
patients. 

(2)  The  hospital  complies  with  all 
conditions  contained  in  the  statute  and 
regulations,  except  those  that  are 
specifically  waived  (as  authorized). 

(3)  The  hospital  has  made  and 
continues  to  make  good  faith  efforts  to 
comply  with  personnel  requirements 
consistent  with  any  waiver. 

(c)  Duration  of  waivers.  HCFA  issues 
a  waiver  for  a  period  not  in  excess  of 
one  year,  and  may  withdraw  the  waiver 
before  the  end  of  the  specified  term  if 
that  is  necessary  to  protect  the  health  or 
safety  of  patients. 

(d)  Waiver  of  nursing  service 
requirement.  HCFA  may  waive  the 
requirement  for  24-hour  nursing  services 
furnished  or  supervised  by  a  registered 
nurse  if  the  following  conditions  are 
met: 

(1)  The  hospital's  failure  to  comply 
fully  with  the  24-hour  nursing 
requirement  is  attributable  to  a 
temporary  shortage  of  qualified  nursing 
personnel  in  the  area  in  which  the 
hospital  is  located. 

(2)  A  registered  nurse  is  present  on 
the  premises  to  furnish  or  supervise  the 
nursing  services  during  at  least  the 
daytime  shift,  7  days  a  week. 

(3)  The  hospital  has  in  charge,  on  all 
tours  of  duty  not  covered  by  a  registered 
nurse,  a  licensed  practical  (vocational) 
nurse. 

(4)  All  requirements  listed  in 
paragraph  (b)  of  this  section  are  met. 

(e)  Waiver  of  technical  personnel 
requirements.  (1)  HCFA  may  waive 
technical  personnel  requirements  in  the 
conditions  of  participation  if  the 
following  conditions  are  met: 

(i)  The  hospital's  failure  to  comply 
with  the  requirements  is  attributable  to 
limitations  on  the  availability  of 
technical  personnel  and  educational 
opportunities  for  technical  personnel  in 
the  area  in  which  the  hospital  is  located. 

(ii)  All  the  requirements  of  paragraph 
(b)  of  this  section  are  met. 

(2)  In  conjunction  with  the  waiver, 
HCFA  may  also  limit  the  scope  of 
services  the  hospital  may  furnish,  so  as 
to  protect  the  health  and  safety  of 
patients. 


§  488.105    Special  procedures  for 
approvint)  end-stage  renal  disease  (ESRD) 
facilities  and  the  expansion  of  services  In 
approved  end-stage  renal  disease  facilities. 

(a)  Considerations  for  approval.  The 
conditions  for  coverage  of  EBRD 
services  are  set  forth  in  Part  405. 
Subpart  U  of  this  chapter.  If  an  ESRD 
facility  requests  approval  for  coverage 
of  its  services  or  for  expansion  of  renal 
dialysis  services,  the  following  are 
considered: 

(1)  The  survey  agency's  certification; 

(2)  The  service  needs  of  the  area;  and 

(3)  The  facility's  utilization  rates. 

(b)  Determining  compliance  with 
minimal  utilization  rates:  Time 
limitations — (1)  Unconditional  status.  A 
facility  that  meets  minimal  utilization 
requirements  will  be  assigned  this  status 
as  long  as  it  continues  to  meet  these 
requirements. 

(2)  Conditional  status.  A  conditional 
status  may  be  granted  to  a  facility  for 
not  more  than  four  consecutive  calendar 
years  and  will  not  be  renewable.  Its 
status  may  be  examined  each  calendar 
year  to  ascertain  its  compliance  with 
Subpart  U. 

(3)  Exception  status.  Under  unusal 
circumstances  as  specified  in 

§  405.2122(c)  of  this  chapter.  HCFA  may 
grant  a  time-limited  exception  to  a 
facility  that  is  not  in  compliance  with 
the  minimal  utilization  rate(s)  for  either 
unconditional  status  or  conditional 
status.  This  exception  status  may  be 
granted,  and  may  be  renewed  on  an 
annual  basis,  if  rigid  application  of 
minimal  utilization  rate  requirements 
would  adversely  affect  the  achievement 
of  ESRD  program  objectives. 

(c)  New  applicant.  A  facility  that  has 
not  previously  participated  in  the  ESRD 
program  must  submit  a  plan  detailing 
how  it  expects  to  meet  the  conditional 
minimal  utilization  rate  status  by  the 
end  of  the  second  calendar  year  of  its 
operation  under  the  program  and  meet 
the  unconditional  minimal  utilization 
rate  status  by  the  end  of  the  fourth 
calendar  year  of  its  operation  under  the 
program. 

(d)  Notification.  HCFA  notifies  each 
facility  and  its  network  organization  of 
its  initial  and  its  subsequent  minimal 
utilization  rate  classification  and  of  any 
failure  to  meet  standards  for 
unconditional  status  or  conditional 
status,  or  if  applicable,  for  exception 
status. 

§  488.1 10    Temporary  waivers  for  skilled 
nursing  facilities. 

(a)  Waiver  of  7-day  registered  nurse 
requirements.  A  temporary  waiver  of 
the  requirement  that  SNFs  (and  ICFs) 
have  a  registered  nurse  on  duty  at  least 
during  the  day  tour  7  days  a  week  may 


be  granted  if  the  documented  findings  of 
the  survey  agency  show  that  the 
facility — 

(1)  Is  located  in  a  rural  area  where  the 
supply  of  facility  services  is  not 
sufficient  to  meet  the  needs  of  the  area's 
residents; 

(2)  Has  at  least  one  full-time 
registered  nurse  who  is  regularly  on 
duty  at  the  facility  40  hours  a  week; 

(3)  Either— 

(i)  Has  only  residents  whose  attending 
physicians  have  indicated  (through 
physicians'  orders  or  admission  notes) 
that  each  such  resident  does  not  require 
the  services  of  a  registered  nurse  for  a 
48-hour  period;  or 

(ii)  Has  made  arrangements  for  a 
registered  nurse  or  a  physician  to  spend 
such  time  at  the  facility  as  is  determined 
necessary  by  the  resident's  attending 
physician  to  provide  necessary  services 
on  days  when  the  regular  full-time 
registered  nurse  is  not  on  duty;  and 

(4)  Has  made  and  continues  to  make  a 
good  faith  effort  to  comply  with  the 
more  than  40-hour  registered  nurse 
requirement,  but  is  unable  to  meet  the 
requirement  because  of  the 
unavailability  of  registered  nurses  in  the 
area. 

(b)  Waiver  of  SNF  or  ICF  medical 
director  requirement.  A  temporary 
waiver  of  the  requirement  that  a  SNF  or 
ICF  have  a  medical  director  may  be 
granted  if  the  documented  findings  of 
the  survey  agency  show  that  the 
facility — 

(1)  Is  located  in  an  area  where  the 
supply  of  health  care  professionals  is 
not  sufficient  to  permit  compliance  with 
this  requirement  without  seriously 
reducing  the  availabifity  of  health 
services  within  the  area;  and 

(2)  Has  made  and  continues  to  make  a 
good  faith  effort  to  comply  with  the 
requirement,  but  is  unable  to  do  so 
because  of  the  unavailability  of  health 
care  professionals  in  the  area. 

§  488.1 12    Temporary  waivers  of  nurse 
staffing  requirements  for  intermediate  care 
facilities. 

(a)  An  intermediate  care  facility  that 
does  not  meet  the  condition  of 
participation  for  nursing  services  at 

§  483.30(c)  may  be  granted  a  waiver  of 
this  condition  if  the  results  of  a  survey 
under  this  Part  reveal  that  there  is  no 
standard  or  condition  deficiency  with 
respect  to  §  483.25. 

(b)  A  waiver  under  this  section  is 
granted  for  a  period  of  six  months. 

(c)  The  facility  is  resurveyed  every  six 
months,  so  long  as  a  waiver  remains  in 
effect,  to  assure  that  the  quality  of  care 
in  the  facility  remains  acceptable. 
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(d)  A  facility  that  fails,  upon  survey, 
to  demonstrate  that  it  is  providing  i 
quality  care  must  meet  the  staffing 
requirements  in  §  483.30(c)  to  continue 
participation. 

§498.115    Remote  facility  variances  lor 
Medicare  utilization  review  requirements. 

(a)  Applicability.  This  section  applies 
only  to  facilities  participating  in  the 
Medicare  program.  Comparable 
requirements  for  Medicaid  facilities  are 
set  forth  in  Part  456,  Subpart  H.  of  this 
chapter. 

(b)  Definitions.  As  used  in  this 
section — 

An  "available**  individual  is  one 
who — 

(1)  Possesses  the  necessary 
professional  quahfications; 

(2)  Is  not  precluded  from  participating 
by  reason  of  financial  interest  in  aay 
such  facility  or  direct  responsibility  for 
the  care  of  the  residents  being  reviewed 
or,  in  the  case  of  a  skilled  nursing 
facility,  employment  by  the  facility;  and 

(3]  Is  not  precluded  from  effective 
participation  by  the  distance  between 
the  facility  and  his  residence,  office,  or 


other  place  of  work.  An  individual 
whose  residence,  office,  or  other  place 
of  work  is  more  than  approximately  one 
hour's  travel  time  from  the  facility  is 
considered  precluded  from  effective 
participation. 

"Adjacent  facility'*  means  a  health 
care  facility  located  within  a  SO-mile 
radius  of  the  facility  that  requests  a 
variance. 

(c)  Basis  for  granting  a  variance. 
HCFA  may  grant  a  variance  from  the 
applicable  time  frames  for  begi:ining 
and  completing  utilization  reviews  of  all 
cases,  as  set  forth  in  the  Conditions  of 
Participation  for  hospitals  and  for  SNFs. 
if  the  facility  shows,  to  HCFA's 
satisfaction,  that  it  was  unable  to 
comply  with  one  or  more  of  the 
requirements  because  sufficient  medical 
and  other  professional  personnel  were 
not  available  to  conduct  the  utilization 
reviews. 

PART  489— PROVIDER  AGREBIENTS 
UNDER  MEDICARE 

D.  1.  The  authority  citation  for  Part 
489  continues  to  read  as  follows: 


Authority:  Sees.  1102. 1861, 1864. 1866y  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1302. 1395X,  13»5aa.  1395cc.  and  1395hh). 

§489.15  and  489LM   {Removed  and 
Reserved] 

2.  In  Part  489,  Subpart  A,  |5  4«9.15 
and  489.16  are  removed  and  reserved. 

(Catalog  of  Federal  Damestic  Assistance 
Program  No.  13.714,  Medical  Assistance 
Programs;  No.  13.773,  Medicare — Hospital 
Insurance  Programs;  and  No.  13.774, 
Medicate — Supplemental  Medical  bisuranoe.) 

EcBtorial  note.  This  document  was  received 
af  the  Office  of  the  Federal  Register 
November  13, 1987. 

Dated:  April  13, 1987. 

Wilfiam  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  June  12, 1987. 
OtisR.  BowflB, 
Secretary. 

[FR  Doa  87-26S43  Filed  11-17-87;  8:45  am) 
MLUNQ  CODE  4120-03-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parte  264  and  265 
[FRL-3224-6] 


Uability  Requirements  for  Hazardous 
Waste  Facilities;  Corporate  Guarantee 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  On  August  21, 1985,  the 
Environmental  Protection  Agency  (EPA 
or  the  Agency]  published  a  Notice  of 
Proposed  Rulemaking  to  amend  the 
fmancial  responsibility  requirements 
concerning  liability  coverage  for  owners 
and  operators  of  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  (TSDFs)  (50  FR  33902).  The 
proposal  set  forth  several  regulatory 
options  under  consideration  by  the 
Agency  to  provide  relief  for  owners  and 
operators  who  have  encountered 
difficulties  in  obtaining  insurance 
necessary  to  comply  with  the  liability 
coverage  requirements.  On  July  11. 1986. 
EPA  published  an  Interim  Final  Rule  to 
allow  use  of  a  corporate  guarantee  as  an 
additional  financial  responsibility 
mechanism  (51  FR  25350).  That  Interim 
Final  Rule  became  effective  on 
September  9, 1986.  EPA  is  today 
finalizing  that  rule  with  a  number  of 
minor  revisions.  The  Agency  is  adding 
an  explicit  provision  that  the  gnarantee 
is  in  addition  to  and  does  not  affect  any 
other  responsibility  or  liability  of  the 
guarantor  with  respect  to  the  covered 
facilities.  In  addition,  the  Agency  is 
allowing  use  of  the  guarantee  by  firms 
incorporated  outside  the  United  States  if 

(1)  the  Attorney  General  or  Insurance 
Commissioner  in  each  State  where  a 
facility  covered  by  the  guarantee  is 
located,  and  in  the  State  in  which  the 
guarantor  has  its  principal  place  of 
business,  has  advised  EPA.  in  writing, 
that  the  corporate  guarantee  as  specified 
in  these  regulations  is  a  fully  valid  and 
enforceable  obligation  in  that  State;  and 

(2)  the  non-U.S.  corporation  has 
identified  an  agent  for  service  of  process 
in  each  such  State.  The  Agency  is 
removing  the  choice  of  law  provision 
from  the  guarantee  form,  in  part  to 
enable  foreign  firms  to  use  the  corporate 
guarantee,  but  also  to  allow  use  of  a 
single  corporate  guarantee  for  liability 
coverage,  closure,  and  post-closure  care. 
A  number  of  exclusions  to  the  corporate 
guarantee  instrument  also  have  been 
added  to  the  final  version  of  the  text. 
These  exclusions,  patterned  after  the 
existing  standard  exclusions  used  by 
insurers  in  their  policies,  are  intended  to 
ensure  that  funds  assured  by  the 


corporate  guarantee  will  be  used  only  to 
pay  for  bodily  injury  or  property  damage 
suffered  by  third  parties  as  a  result  of 
accidental  occurrences  at  hazardous 
waste  treatment,  storage  and  disposal 
operations. 

EFFECTIVE  DATE:  These  regulations  shall 
become  effective  December  18, 1987.  in 
order  to  allow  owners  or  operators  to 
begin  use  of  the  revised  corporate 
guarantee  as  soon  as  possible.  Firms 
that,  prior  to  the  effective  date  of  this 
Notice,  have  secured  a  corporate 
guarantee  in  accordance  with  the 
Interim  Final  Rule  requirements  that 
became  effective  on  September  9, 1986. 
are  not  required  to  revise  their  corporate 
guarantees  to  conform  to  this  Final  Rule. 

ADDRESSES:  The  public  docket  for  this 
rulemaking  is  available  for  public 
inspection  in  Room  S-212.  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington,  DC  20460  from 
9:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  holidays.  The  docket 
number  is  F-86-CGIF-FFFFF.  The  public 
must  make  an  appointment  to  review 
docket  materials  by  calling  (202)  475- 
9327.  As  provided  in  40  CFR  Part  2,  a 
reasonable  fee  may  be  charged  for 
copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  RCRA  Hotline,  toll  free,  at  (800) 
424-9346  or  in  Washington,  DC  at  (202) 
382-3000.  For  technical  information, 
contact  Carlos  M.  Lago,  Office  of  Solid 
Waste  (WH-563),  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington.  DC  20460,  (202)  382-4780. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 
I.  Authority 
(L  Background 

A.  Current  Liability  Coverage 
Re<}uiremenl9 

B.  August  21. 1965  Notice  of  Proposed 
Rulemaking 

C.  |uly  11. 1986  Interim  Final  Rule 

D.  Comments  and  Responses  on  )uly  It. 
1986  Interim  Final  Rule  on  Corporate 
Guarantee 

III.  Changes  From  the  July  11. 1986.  Interim 

Final  Rule 

IV.  State  Authority 

A.  Effect  on  State  Authorizations 

V.  Executive  Order  No.  12291 

VI.  Paperwork  Reduction  Act 

VII.  Regulatory  Flexibility  Act 

VIII.  Supporting  Documents 

I.  Authority 

This  regulation  is  being  promulgated 
under  the  authority  of  sections  2002(a). 
3004.  and  3005  of  the  Solid  Waste 
Disposal  Act;  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act,  as  amended  (42  U.S.C.  6912(a),  6924, 
and  6925). 


n.  Background 

A.  Current  Liability  Coverage 
Requirements 

Section  3004(a)(6)  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  as  amended,  requires  EPA  to 
establish  fmancial  responsibility 
standards  for  owners  and  operators  of 
hazardous  waste  management  facilities 
as  may  be  necessary  or  desirable  to 
protect  human  health  and  the 
environment. 

On  April  16, 1982,  EPA  promulgated 
regulations  requiring  owners  or 
operators  to  demonstrate  liability 
coverage  during  the  operating  life  of  the 
facility  for  bodily  injury  and/or  property 
damage  to  third  parties  resulting  from 
accidental  occurrences  arising  from 
facility  operations  (47  FR  16554).  The 
April  1982  regulations  allowed  use  of 
liability  insurance  or  a  financial  test  to 
provide  financial  assurance  of  liability 
coverage.  Under  the  liability  coverage 
regulations  (40  CFR  264.147  and  265.147). 
an  owner  or  operator  of  a  hazardous 
waste  treatment,  storage,  or  disposal 
facility  must  demonstrate,  on  a  per-firm 
basis,  liability  coverage  for  sudden 
accidental  occurrences  in  the  amount  of 
$1  million  per  occurrence  and  $2  million 
annual  aggregate,  exclusive  of  legal 
defense  costs.  An  owner  or  operator  of  a 
surface  impoundment,  landfill,  or  land 
treatment  facility  used  to  manage 
hazardous  waste  is  also  required  to 
demonstrate,  on  a  per-firm  basis, 
liability  coverage  for  nonsudden 
accidental  occurrences  in  the  amount  of 
$3  million  per  occurrence  and  $6  million 
annual  aggregate,  exclusive  of  legal 
defense  costs.  "First-dollar"  coverage  is 
required;  that  is,  the  amount  of  any 
deductible  must  be  covered  by  the 
insurer,  who  may  have  a  right  of 
reimbursement  of  the  deductible  amount 
from  the  insured. 

The  requirements  for  coverage  of 
sudden  accidental  occurrences  became 
effective  on  July  15, 1982.  The 
requirements  for  nonsudden  accidental 
occurrences  were  phased  in  gradually 
according  to  annual  dollar  sales  or 
revenue  figures  of  the  owner  or 
operator.  January  16, 1985,  was  the  final 
phase-in  date. 

B.  August  21.  1985  Notice  of  Proposed 
Rulemaking 

Some  owners  and  operators  have 
encountered  difficulties  in  obtaining 
insurance  necessary  to  comply  with  the 
liability  coverage  requirements.  In  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
published  by  EPA  on  August  21, 1985  (50 
FR  33902),  the  Agency  announced  that  it 
was  considering  taking  one  or  a 


combination  of  the  following  five 
regulatory  actions  in  response  to  this 
problem: 

(1)  Maintain  the  existing 
requirements; 

(2)  Clarify  the  required  scope  of 
coverage  and/or  lower  the  required 
levels  of  coverage; 

(3)  Authorize  other  financial 
responsibility  mechanisms; 

(4)  Authorize  waivers;  and 

(5)  Suspend  or  withdraw  the  liability 
coverage  requirements. 

As  discussed  below,  EPA 
subsequently  decided  to  allow  use  of  a 
corporate  guarantee  to  satisfy  the 
liability  assurance  requirements.  EPA  is 
continuing  to  study  other  options  for 
assuring  liability  coverage  and  plans 
another  rulemaking  to  authorize  other 
financial  mechanisms  in  the  near  fiiture. 

C.  July  11. 1986  Interim  Final  Rule 

A  number  of  commenters  on  the 
August  21, 1985  NPRM  encouraged  EPA 
to  authorize  a  corporate  guarantee  for 
liability  coverage.  A  corporate 
guarantee  is  an  instrument  by  which  a 
firm  capable  of  passing  the  financial  test 
for  liability  promises  to  pay  the 
obligations  of  the  owner  or  operator  if 
the  owner  or  operator  does  not  do  so. 
On  July  11, 1986,  in  order  to  enable  more 
firms  to  comply  with  the  liability 
coverage  required  during  a  facility's 
operating  Ufe,  the  Agency  issued  an 
interim  final  rule,  revising  40  CFR 
264.147, 264.151.  and  265.147,  to 
authorize,  in  addition  to  insiu-ance  and 
the  financial  test,  the  use  of  a  corporate 
guarantee  for  liability  coverage  (51  FR 
25350).  Under  this  regulation,  a  parent 
firm  that  is  able  to  pass  the  financial 
test  for  liability  coverage  issues  a 
guarantee  on  behalf  of  its  subsidiary  in 
which  the  parent  promises  to  satisfy 
third-party  liabiUty  judgments  or  claims 
if  the  subsidiary  does  not  do  so. 
Authorization  of  a  corporate  guarantee 
for  liability  provides  owners  and 
operators  with  greater  flexibility  in 
complying  with  liability  coverage 
requirements,  while  still  ensuring  that 
funds  are  available  to  pay  third-party 
liability  claims.  EPA's  closure  and  post- 
closure  financial  responsibility 
regulations  (40  CFR  264.143(f).  264.145(f). 
265.143(e)  and  265.145(e))  allow  use  of  a 
parent  corporate  guarantee. 
Furthermore,  in  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
Congress  provided  that  RCRA  financial 
responsibility  for  liability  coverage 
could  be  established  by.  among  other 
options,  guarantees  and  self-insurance 
(HSWA  section  205:  section  3004(t)  of 
RCRA). 


D.  Comments  and  Responses  on  July  11, 
1986  Interim  Final  Rule  on  Corporate 
Guarantee 

In  the  Preamble  to  the  July  11, 1986 
Interim  Final  Rule.  EPA  indicated  that 
because  it  was  authorizing  the  use  of  a 
corporate  guarantee  for  liability  that 
differed  in  several  ways  from  the 
corporate  guarantee  for  closure  and 
post-closure  care,  it  was  soliciting 
additional  comments  on  the  liability 
guarantee.  EPA  promulgated  a  general 
guarantee  designed  to  assure  payment 
of  tortious,  rather  than  contracttu-al, 
obligations  to  as-yet-to-be-determined 
third  parties.  Due  to  the  unusual  nature 
of  the  guarantee  the  Agency  requested 
comments  on  whether  any  modifications 
to  the  wording  of  the  guarantee  would 
be  desirable  to  facilitate  the  payment  of 
claims  made  by  injured  third  parties 
against  guarantors.  Few  comments  were 
received  on  the  text  of  the  guarantee. 
Although  the  Agency  did  not  solicit 
comments  on  issues  not  raised  by  the 
Interim  Final  Rule,  some  commenters 
addressed  the  liability  coverage 
requirements  in  40  CFR  264.147  and 
265.147. 

A  majority  of  the  commenters 
endorsed  the  Agency's  decision  to  allow 
the  corporate  guarantee  as  a  mechanism 
to  comply  with  third-party  liability 
requirements.  Several  commenters 
specifically  supported  the  text  of  the 
guarantee  in  the  Interim  Final  Rule. 
However,  in  response  to  other 
comments,  discussed  below,  and  as  a 
result  of  analysis  conducted  by  EPA.  the 
Agency  has  determined  that  certain 
minor  changes  to  the  guarantee  form  are 
desirable.  Firms  that,  prior  to  the 
effective  date  of  today's  Final  Rule,  have 
secured  a  corporate  guarantee  in 
accordance  with  the  requirements  that 
became  effective  on  September  9. 1966, 
will  not  be  required  to  revise  their 
corporate  guarantees  to  conform  to  the 
guarantee  form  in  the  Final  Rule.  These 
firms,  however,  may  wish  to  change  the 
language  of  their  guarantee  to  specify 
the  "occurrence"  and  "annual 
aggregate"  levels  of  coverage  provided 
by  the  guarantee,  as  required  in 
§  264.151(h)(2)  paragraph  2  of  today's 
rule. 

In  the  July  11. 1986  Interim  Final  Rule, 
EPA  noted  that  the  corporate  guarantee 
for  liability  coverage  differs  from  the 
corporate  guarantee  for  closure  or  post- 
closure  care  in  several  ways.  The  most 
important  difference  is  that  the 
guarantee  is  not  made  to  the 
Environmental  Protection  Agency,  as 
obligee.  Instead,  the  corporate  guarantee 
for  liability  coverage  is  made  by  the 
corporate  parent  on  behalf  of  the  owner 
or  operator  "to  any  and  all  third  parties 


who  have  sustained  or  may  sustain  - 
bodily  injury  or  property  damage  caused 
by  (sudden  and/or  nonsudden) 
accidental  occtuxences  arising  from 
operations  of  the  facilities  covered  by 
[the]  guarantee."  Several  comments 
addressed  various  aspects  of  this 
provision. 

One  commenter  argued  that  the 
language  was  too  broad.  Hie  commenter 
encouraged  EPA  to  define  "bodily  injury 
or  property  damage"  so  that  the  rule 
specifies  the  risks  that  will  be  covered. 
The  commenter  argued  that  a  safeguard 
is  needed  against  the  possibility  that 
claims  for  payment  by  the  guarantor  will 
be  made  for  third-party  incidents  that  do 
not  arise  from  the  hazardous  waste 
activities  at  the  facility.  According  to  the 
commenter.  a  limit  on  liability  will  not 
protect  guarantors  from  this  problem. 

EPA  is  aware  that  pollution  liabiUty 
insurance  policies  generally  exclude 
from  coverage  certain  claims  for  bodily 
injury  and  property  damage,  including 
claims  covered  by  workers* 
compensation,  employers'  liability 
claims,  and  claims  arising  from  the 
operation  of  motor  vehicles.  The  Agency 
believes  it  is  appropriate  to  incorporate 
some  exclusions  into  the  corporate 
guarantee,  in  order  to  limit  the  number 
and  scope  of  possible  interpretations  of 
the  coverage  provided  by  the  corporate 
guarantee.  The  exclusions  included  in 
today's  rule  are  based  upon  EPA's 
review  of  standard  environmental 
impairment  liability  (EIL)  contracts.  The 
purpose  or  operation  of  each  exclusion 
is  explained  in  section  III  of  this 
preamble. 

In  the  July  11, 1986  Interim  Final  Rule, 
owners  and  operators  were  required  to 
specify  the  level  of  coverage  provided 
for  third  party  liabilities  arising  from 
sudden  and  nonsudden  accidental 
occurrences.  In  today's  rule,  EPA  is 
modifying  the  language  of  the  guarantee 
instrument  to  require  owners  and 
operators  to  specify  both  the  "each 
occurrence"  and  "annual  aggregate" 
levels  of  coverage  provided.  The 
modification  was  necessary  to  establish 
a  limit  on  liability  provided  for  an 
individual  occurrence.  Without  the 
specified  occurrence  limit,  a  single  claim 
could  exhaust  the  total  annual  aggregate 
coverage. 

This  modified  language  is  consistent 
with  the  language  in  the  Hazardous 
Waste  Facility  Liability  Endorsement 
and  the  Hazardous  Waste  Facility 
Certificate  of  Liability  in  S  264.151  (i}(l) 
and  (j)(l)  respectively. 

EPA  noted  in  the  preamble  to  the  July 
11, 1986  Interim  Final  Rule  that  it  had 
modified  the  cancellation  provision 
found  in  the  corporate  guarantee  for 
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closure  and  post-closure  care.  Under  the 
cancellation  provision  in  the  corporate 
guarantee  for  liability,  a  guarantor  { 
cannot  terminate  a  liability  coverage 
guarantee  unless  and  until  the  owner  or 
operator  obtains  alternative  liability 
coverage  and  that  coverage  is  approved 
by  the  EPA  Regional  Administrator  for 
the  Region  in  which  the  facility  is 
located.  (If  facilities  are  located  in  more 
than  one  Region,  the  Regional 
Administrator  of  each  such  Region  must 
approve.)  One  commenter  noted  that  the 
rule  allows  termination  of  the  contract 
upon  acquisition  of  insurance  coverage, 
and  was  concerned  that,  if  the  guarantee 
were  replaced  by  a  claims-made 
insurance  policy,  a  gap  in  liability 
coverage  could  be  created.  The  gap 
would  consist  of  the  period  of  time  in 
which  the  guarantee  had  been  in  effect, 
because  upon  termination  of  the 
guarantee,  the  parent  corporation  would 
no  longer  be  required  to  guarantee  the 
availability  of  funds  for  injuries  that  had 
been  sustained  during  the  term  of  die 
guarantee  contract  and  because  this 
period  also  would  not  be  covered  by  an 
ordinary  claims-made  policy.  Since  most 
pollution  liability  insurance  is  now 
provided  by  environmental  impairment 
liability  (EIL)  policies,  which  are 
generally  offered  on  a  claims-made 
basis  only,  the  Agency  agrees  that 
"claims-made"  insurance  policies  may 
present  special  problems.  EPA  expects 
to  examine  them  more  closely  in  the 
future  but  does  not  feel  the  turnover 
from  corporate  guarantee  to  insurance 
will  occur  with  such  frequency  as  to 
warrant  further  regulatory  change  at  this 
time. 

Another  commenter  suggested  that  the 
corporate  guarantee  does  not  state 
clearly  when  the  guarantee  terminates, 
if,  for  example,  the  facility  closes.  The 
Agency  does  not  consider  this  necessary 
within  the  guarantee  regulations 
because  under  40  CFR  264.147(e)  and 
265.147(e),  general  procedures  exist  for 
determining  when  hnancial  assurance 
can  be  terminated.  These  procedures 
apply  regardless  of  the  assurance 
mechanism  that  is  used.  Within  60  days 
after  receiving  certifications  from  the 
owner  or  operator  and  an  independent 
registered  professional  engineer  that 
final  closure  has  been  completed  in 
accordance  with  the  approved  closure 
plan,  the  Regional  Administrator  will 
notify  the  owner  or  o{>erator  that  he  is 
no  longer  required  to  maintain  liability 
coverage  for  that  facility. 

In  the  July  11. 1986  Interim  Final  Rule. 
EPA  included  a  requirement,  referred  to 
as  a  "choice  of  law"  provision,  that  is 
not  found  in  the  corporate  guarantee  for 
closure  and  post-closiue  care.  A  choice 


of  law  provision  is  a  clause  in  a  legal 
instrument  in  which  the  parties  specify 
that  the  law  of  a  certain  State  is  to  be 
applied  to  any  dispute  arising  from  the 
instrument.  The  choice  of  law  provision 
in  the  Interim  Final  Rule  required  thai 
the  guarantee  be  interpreted  and 
enforced  in  accordance  with  the  laws  of 
the  State  of  incorporation  of  the 
guarantor. 

Commenters  expressed  concern  about 
the  choice  of  law  provision  in  the  July  11 
guarantee.  A  State  environmental 
protection  agency  argued,  regarding  the 
choice  of  law  provision,  that  by 
requiring  a  guarantee  to  be  construed 
under  the  law  of  the  State  of  the 
guarantor's  incorporation,  EPA  might 
make  it  more  difficult  for  claimants  to 
collect  funds  from  a  guarantor  than  it 
would  be  if  the  instrument  was 
construed  according  to  the  law  of  the 
State  where  the  event  leading  to  the 
third-party  liability  claim  occurred.  This 
would  be  true,  the  commenter  stated,  if 
the  parent  corporation,  as  guarantor, 
successfully  requested  removal  of  a 
liability  action  to  the  jurisdiction  of  its 
incorporation.  In  that  circumstance,  a 
claimant  could  be  forced  to  press  his 
claim  in  a  court  considerably  distant 
from  his  home  and  from  the  site  of  the 
occurrence.  Because  of  this  possibility, 
the  commenter  asked  that  the  law  of  the 
State  where  the  facility  operates  be  used 
to  interpret  the  terms  of  the  guarantee 
rather  than  the  law  of  the  guarantor's 
State  of  incorporation. 

EPA  is  not  convinced  that  the  concern 
expressed  by  the  commenter  about  the 
removal  of  cases  from  one  jurisdiction 
to  another  is  well-founded.  Choice  of 
law  provisions  in  contractual 
agreements,  like  guarantees,  normally 
are  not  legal  grounds  for  the  removal  of 
claims  from  one  jurisdiction  to  another. 
EPA  agrees,  however,  that  it  is  desirable 
for  the  guarantee  to  be  interpreted 
according  to  the  place  where  the  harm 
occurred,  if  possible. 

The  Agency  also  recognizes  that  the 
choice  of  law  provision,  as  it  was 
included  in  the  July  11, 1986  Interim 
Final  Rule,  did  pose  two  significant 
problems.  First,  the  effect  of  the  rule  on 
guarantees  by  or  claims  against 
corporations  incorporated  outside  of  the 
United  States  was  unclear.  The  rule 
could  have  been  interpreted  to  require 
application  of  the  law  of  the  country  in 
which  a  non-U.S.  parent  corporation  is 
incorporated.  Alternatively,  it  might 
have  been  interpreted  to  preclude  use  of 
the  corporate  guarantee  by  non-U.S. 
corporations.  Second,  because  the 
corporate  guarantees  for  closure  and 
post-closure  care  do  not  contain  a 
choice  of  law  provision,  problems  could 


have  arisen  if  the  coverage  for  closure 
and  post-closure  care  and  the  coverage 
for  liability  were  combined  in  one 
corporate  guarantee  instrument. 

"The  Agency  initially  included  the 
choice  of  law  provision  because  of 
concern  that  conflict  might  develop 
where  one  guarantee  is  used  to  cover 
facilities  in  more  than  one  State.  Absent 
a  choice  of  law  provision,  guarantors 
and  third-party  claimants  could  disagree 
about  what  State's  law  should  be  used 
to  interpret  the  terms  of  the  guarantee. 
In  addition,  the  terms  of  a  single 
guarantee  might  be  interpreted  in 
conflicting  ways  by  different  States. 

The  Agency  has  decided,  however, 
that  these  potential  problems  are 
outweighed  by  the  difficulties  discussed 
above  that  may  arise  from  requiring 
application  of  the  law  of  the  guarantor's 
State  of  incorporation.  Therefore,  in 
order  to  resolve  the  problems  discussed 
above,  and  to  help  to  ensure  that  one 
guarantee  can  be  used  for  closure,  post- 
closure  and  liability,  the  Agency  has 
decided  to  eliminate  the  choice  of  law 
clause  from  the  corporate  guarantee 
form  for  liability  coverage. 

The  second  problem  raised  by  the 
State  commenter  was  that  the  rule  did 
not  clearly  specify  whether  a  State  with 
a  delegated  RCRA  program  will  be 
required  to  modify  its  program  in  order 
to  permit  use  of  the  proposed 
mechanism  if  it  is  deemed  valid  and 
enforceable  in  the  State.  The  commenter 
suggested  that  if  a  State  did  not  find  the 
use  of  the  parent  corporate  guarantee  to 
be  a  prudent  financial  responsibility 
mechanism  in  a  particular  situation,  the 
State  should  be  allowed  the  discretion 
to  reject  the  parent  guarantee  despite  its 
conformity  with  the  final  rule. 

As  EPA  explained  in  the  Interim  Final 
Rule,  the  rule  will  be  automatically 
applicable  only  in  those  States  that  do 
not  have  final  authorization.  In 
authorized  States,  the  corporate 
guarantee  for  liability  requirements  will 
not  be  applicable  unless  and  until  the 
State  revises  its  program  to  adopt 
equivalent  requirements  under  State 
law.  Furthermore,  because  these 
corporate  guarantee  requirements  are 
considered  to  be  less  stringent  than  the 
existing  Federal  requirements, 
authorized  States  are  not  required  to 
modify  their  programs  to  adopt 
equivalent  or  substantially  equivalent 
provisons. 

In  the  July  11. 1986.  Interim  Final  Rule, 
EPA  provided  that  the  corporate 
guarantee  could  be  used  to  fulfill 
liability  coverage  requirements  only  if 
the  Attorney  General  or  Insurance 
Commissioner  of  the  State  in  which  the 
guarantor  is  incorporated  and  of  each 


State  in  which  a  facility  covered  by  the 
guarantee  is  located  have  submitted 
written  statements  to  EPA  that  a 
corporate  guarantee  executed  as 
required  is  a  legally  valid  and 
enforceable  obligation  in  those  States. 

A  commenter  on  this  requirement 
stated  that  the  corporate  statutes  of 
almost  all  States  specifically  empower 
corporations  to  enter  into  guarantee 
agreements.  (The  commenter  attached  a 
list  of  the  pertinent  provisions  of  State 
corporate  statutes.)  The  commenter. 
therefore,  saw  no  need  for  EPA  to  limit 
use  of  the  corporate  guarantee  to 
facilities  in  States  where  the  State 
Attorney  General  or  State  Insurance 
Commissioner  has  certiHed  to  EPA  that 
the  guarantee  is  fully  valid  and 
enforceable  by  third  parties  who  are 
injured  by  accidents  arising  tmm  the 
operations  of  the  facility  involved. 

EPA  agrees  that  State  corporation  law 
is  not  likely  to  present  substantial 
obstacles  to  the  use  of  the  corporate 
guarantee  for  liability  coverage.  The 
Agency  is  concerned,  however,  that 
State  insurance  law  may  preclude  use  of 
the  corporate  guarantee.  At  least  one 
State  has  notified  EPA  that  a 
corporation  seeking  to  use  the  guarantee 
for  liability  coverage  will  be  requhed  to 
qualify  as  an  insurer  under  State  law. 
Therefore,  EPA  is  continuing  to  require 
that  certification  be  obtained  from  the 
State  Attorney  General  or  State 
Insurance  Commissioner  before  the 
guarantee  may  be  used  in  that  State. 

In  connection  with  certification,  a 
commenter  urged  EPA  to  make  efforts  to 
ensure  the  cooperation  of  the  States  in 
authorizing  the  corporate  guarantee. 
EPA  has  sought  in  several  ways  to 
obtain  information  fitim  the  States 
concerning  the  validity  and 
enforceability  of  the  guarantee.  Letters 
were  sent  to  the  Attorneys  General  of 
all  States  and  Territories  asking  for  an 
opinion  on  the  guarantee.  In  addition,  all 
State  Attorneys  General  have  been 
contacted  by  telephone  to  encourage 
their  response  to  EPA's  questions. 
Finally,  in  States  where  the  law 
mandates  that  the  Attorney  General 
may  respond  only  to  a  request  for  an 
opinion  from  a  member  of  the  State's 
government,  EPA  has  encouraged  State 
environmental  ofRcials  to  obtain  such 
an  opinion. 

As  of  October  5, 1987,  EPA  has 
obtained  responses  from  the  following 
28  States  indicating  that  the  corporate 
guarantee  for  liability  would  be  valid 
and  enforceable: 


Arkansas 

Delaware 

California 

District  of  Columbia 

Colorado 

Florida 

Connecticut 

Georgia 

Hawaii  Montana 

Idaho  Nevada 

Illinois  New  Hampshire 

Iowa  New  Mexico 

Kanaa*  New  YoA 

Kentacky  South  Carohna 

UMiaiaoa  Verawnt 

Maine  Virginia 

Maryland  Virgin  Islands 

Misoouri  Wyombig 

EPA  will  update  this  Ust  periodically 
and  furnish  the  updated  lists  by  means 
of  publication  in  the  Federal  Register 
and  through  the  RCRA  Hotline  at  (800) 
424-fl346  or  in  Washington,  DC,  at  382- 
3000. 

In  the  July  11, 1986,  Interim  Rnal  Rule, 
the  Agency  announced  that  it  would 
allow  use  of  the  corporate  guarantee 
only  if  the  guarantor  is  the  parent 
corporation  of  the  owner  or  operator. 
Parent  corporations  are  defined  for  this 
purpose  by  40  CFR  264.141(d)  as  directly 
owning  at  least  50  percent  of  the  voting 
stock  of  the  firm  that  owns  or  operates 
the  facility;  the  latter  firm  is  deemed  a 
"subsidiary"  of  the  parent  corporation. 

Two  commenters  objected  to  the 
Agency's  decision  regarding  the  parent 
corporation.  One  commenter  endorsed 
the  use  of  the  corporate  guarantee,  but 
urged  that  the  rule  be  expanded  to  allow 
the  guarantee  to  be  given  by  any 
"affiliate"  of  the  owner  or  operator.  The 
commenter  also  suggested  that  the 
guarantee  should  be  available  in 
multiple  ownership  situations  (i.e..  to 
allow  joint  and  several  guarantees  by 
two  or  more  corporate  owners).  A 
second  commenter  disputed  the 
Agency's  rationale  that  an  immediate 
parent  will  have  a  stronger  interest  in 
ensuring  the  obligations  of  a  subsidiary 
than  an  indirect  parent  in  another  tier  of 
the  corporate  structure.  The  commenter 
urged  the  Agency  to  approve  the  use  of 
the  corporate  guarantee  by  other  firms 
in  the  corporate  structure  in  States 
where  the  legal  requirements  could 
reasonably  be  met.  This  commenter 
urged,  for  example,  that  a  firm  that 
shares  a  common  parent  with  the  owner 
or  operator  be  allowed  to  provide  a 
guarantee. 

In  development  of  a  separate 
rulemaking,  EPA  is  examining  issues 
related  to  allowing  affiliated 
corporations  that  do  not  qualify  as 
parent  corporations  under  40  CFR 
264.141(d)  to  provide  financial  assurance 
for  liability  coverage.  For  today's 
rulemaking,  however,  the  Agency  is 
retaining  the  requirement  that  only 
corporate  parents  may  provide  the 
guarantee. 

Another  commenter  requested  that  the 
rule  be  modified  to  ensure  that  a  parent 
corporation  that  is  incorporated  abroad 
is  subject  to  enforcement  proceedings 
and  execution  of  judgment  in  the  U.S.  To 


subject  a  non-U.S.  corporate  guarantor 
to  U.S.  State  court  jurisdiction  and 
enforcement  proceedings,  the  rule 
requires  that  the  non-U.S.  corporation 
identify  a  registered  agent  within  each 
State  where  a  facility  covered  by  the 
guarantee  is  located.  EPA  is  also  adding 
a  requirement  that  the  non-U.S. 
corporate  guarantor  appoint  an  agent  in 
the  State  in  which  it  has  its  principal 
place  of  business.  The  fimction  of  the 
agents  is  to  accept  service  of  process  for 
the  guarantor  corporation  for  legal 
actions  in  a  given  State.  The  Agency 
believes  that  under  current  case  law  the 
presence  of  the  firm's  agent  in 
combination  with  the  activities  of  the 
firm  in  the  State  will  subject  it  to  the 
jurisdiction  of  the  States'  courts. 

The  Agency  does  not  think  that 
requiring  a  non-U.S.  corporate  guarantor 
to  appoint  a  registered  agent  to  accept 
service  of  process  for  legal  actions  in  a 
given  State  is  an  onerous  requirement. 
The  use  of  registered  agents  is  a 
common  business  practice  for  out-of- 
state  firms.  To  ascertain  the  cost  of  such 
a  practice,  a  number  of  firms  that  act  as 
registered  agents  for  companies 
domiciled  out-of-state  were  contacted. 
An  overwhelming  majority  of  firms 
contacted  charge  a  minimal  flat  fee 
which,  in  the  Agency's  view,  has  a 
minor  financial  impact  on  non-U.S.  firms 
planning  to  provide  this  corporate 
guarantee. 

In  addition,  the  financial  test  that 
must  be  passed  by  every  corporation 
seeking  to  become  a  guarantor  requires 
the  corporation  to  demonstrate  that  it 
has  assets  in  the  United  States 
amounting  to  either:  (1)  At  least  90 
percent  of  its  total  assets,  or  (2)  at  least 
six  times  the  amount  of  liability 
coverage  that  must  be  demonstrated 
through  the  financial  test.  The  Agency 
believes  that  this  provision  adequately 
ensures  that  substantial  assets  are 
available  in  the  United  States  to  be 
levied  against  if  a  judgment  is  entered 
against  fiie  non-U.S.  guarantor 
corporation.  Assessing  this  provision 
together  with  the  registered  agent 
requirement,  the  Agency  considers  it 
unnecessary  to  add  regulatory  language 
to  ensure  the  coverage  of  non-U.S. 
corporations  by  U.S.  legal  processes. 

"Hie  Agency's  Interim  Final  Rule  did 
not  allow  a  corporate  subsidiary  to  use 
the  financial  test  for  part  of  the  required 
hability  coverage  and  to  rely  on  the 
corporate  guarantee  for  the  balance  of 
the  required  coverage.  EPA  noted  that 
separately  audited  financial  statements 
are  not  ordinarily  prepared  for 
subsidiaries.  Two  commenters 
addressed  this  issue,  urging  the  Agency 
to  allow  this  combination.  One  of  the 
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commenters  argued  that  problems  of 
double-counting  of  the  subsidiary's 
assets  could  be  avoided  if  the  subsidiary 
prepared  a  separately  audited  financial 
statement.  EPA  continues  to  believe, 
however,  that  the  problem  of  potential 
double-counting  of  assets  makes  such 
combinations  unreliable.  Therefore,  the 
Agency  is  not  revising  the  Interim  Final 
Rule  to  allow  them. 

One  commenter  asked  that  EPA  allow 
companies  the  flexibility  of  providing 
either  a  single  guarantee  addressing 
both  closure/post-closure  care  costs  and 
third-party  liability,  or  using  separate 
documents.  Another  commenter 
suggested  that  the  Agency  amend  the 
"Letter  from  the  Chief  Financial  Officer" 
required  under  40  CFR  264.151(g)  to 
identify  the  highest  limit  of  the  liability 
coverage  imposed  by  any  regulation. 

EPA,  as  noted  above,  has  deleted  the 
choice  of  law  provision  from  the 
corporate  guarantee  for  liability  in  order 
to  help  to  ensure  that  a  single  corporate 
guarantee  covering  closure,  post-closure 
care,  and  liability  coverage  can  be  used. 
Existing  regulations,  particularly  40  CFR 
264.151(g),  require  parent  corporations 
who  make  a  corporate  guarantee  to 
disclose  all  the  fmancial  assurance 
requirements  the  corporate  guarantee 
covers.  They  must  also  disclose  any 
financial  assurance  obligations  they 
have  in  regard  to  any  hazardous  waste 
facilities  the  parent  corporation  owns 
and  operates  directly.  This  information 
must  be  contained  in  the  letter  from  the 
chief  financial  officer  required  by  40 
CFR  264.151(f)  or  (g)  in  support  of  an 
application  to  pass  the  financial  test 
Therefore,  no  rule  'change  was  i 

considered  necessary.  j 

One  conmienter  requested  that  the 
Agency  exercise  its  prosecutorial 
discretion  in  taking  enforcement  actions 
against  facilities  that  lost  interim  status 
on  November  8, 1985,  if  they  were 
unable  to  meet  fmancial  responsibility 
requirements.  The  commenter  noted  that 
some  of  those  firms  might  now  be  able 
to  come  into  full  compliance  by  use  of 
the  corporate  guarantee  and 
recommended  that  EPA  issue  Interip 
Status  Compliance  Letters  to  such 
owners  or  operators. 

EPA  cannot  issue  Interim  Status 
Comphance  Letters  to  owners  or 
operators  of  land  disposal  facilities  that 
lost  interfm  status  because  they  could 
not  certify  liability  coverage.  In 
accordance  with  section  3005(e)(2),  the 
interim  status  of  these  facilities  was 
terminated  if  the  facilities  were  not  in 
compliance  with  all  ground-water 
monitoring  and  fmancial  responsibility 
requirements  by  the  statutory  deadline 
of  November  8, 1985.  Because  the 
interim  status  of  these  facilities  was 


terminated  by  operation  of  the  law,  EPA 
cannot  exercise  enforcement  discretion 
such  as  the  commenter  requested. 
However,  such  facilities  may  apply  for  a 
permit  subsequently,  and  if  they  are 
granted  a  permit,  may  begin  to  operate 
again  as  soon  as  it  is  issued. 

Finally,  one  commenter  recommended 
that  while  the  guarantee  may  be  for  a 
specific  sum,  it  should  be  made  clear 
that  the  guarantee  should  not  be 
considered  to  operate  as  a  limitation  of 
liability  under  established  concepts  of 
strict  liability  and  corporate 
responsibility.  EPA  agrees  with  the 
commenter,  and  does  not  intend  the 
existence  of  the  corporate  guarantee  to 
serve  as  a  defense  for  a  corporate 
parent  to  claims  brought  under 
established  principles  of  law  and  not 
related  to  the  guarantee.  The  text  of  the 
guarantee,  therefore,  is  being  amended 
to  state  that  the  guarantee  is  a  separate 
and  distinct  obligation  that  does  not 
affect  or  limit  any  other  responsibility  or 
liability  of  the  guarantor  with  respect  to 
the  covered  facilities. 

A  number  of  commenters 
recommended  actions  for  EPA  that  in 
the  Agency's  opinion  are  outside  the 
scope  of  the  July  11, 1986,  request  for 
comments,  but  afford  EPA  an 
opportunity  to  present  useful 
information. 

Two  commenters,  who  expressed 
support  for  the  corporate  guarantee,  also 
urged  EPA  to  consider  additional 
mechanisms  such  as  indemnity 
contracts,  surety  bonds,  and  trust  funds 
and  to  allow  combinations  of  various 
mechanisms.  EPA  agrees  that  a  broad 
selection  of  liability  coverage 
mechanisms  could  help  to  ensure  that 
owners  or  operators  are  able  to  satisfy 
the  coverage  requirements,  and  is 
currently  developing  a  rule  to  authorize 
additional  options  for  liability  coverage. 

Two  other  commenters  added  that  the 
Agency  should  adjust  the  "six  times 
multiplier"  requirement  in  the  fmancial 
test  to  make  the  test  more  available  to 
the  regulated  community.  The  Agency  is 
currently  analyzing  certain  aspects  of 
the  Hnancial  test  for  liability. 

III.  Changes  From  the  July  11, 1986, 
Interim  Final  Rule 

EPA  is  making  the  following  changes 
in  the  corporate  guarantee  form 
contained  in  the  July  11, 1986,  Interim 
Final  Rule: 

(1)  The  statement  of  coverage 
provided  in  the  corporate  guarantee 
instrument  in  §  264.151(h)(2),  paragraph 
2  is  being  modified  to  include  spaces  for 
the  guarantor  to  specify  "each 
occurrence"  and  "annual  aggregate" 
levels  of  coverage. 


(2)  The  choice  of  law  provision 
formerly  contained  in  40  CFR 
264.151(h)(2)  paragraph  10  of  the 
guarantee  form  is  being  removed  and 
the  subsequent  paragraphs  of  the  form 
are  being  renumbered  to  reflect  the 
change: 

(3)  In  §  264.151(h)(2).  a  new  paragraph 

11  is  being  added  in  which  the  guarantor 
stipulates  that  the  guarantee  is  in 
addition  to  and  does  not  affect  any  other 
responsibility  of  the  guarantor  for 
liability  with  respect  to  the  covered 
facihties;  and 

(4)  In  S  264.151(h)(2),  a  new  paragraph 

12  is  being  added  that  provides  that  the 
guarantee  does  not  apply  to  certain 
categories  of  damages  or  obligations. 
These  exclusions  are  patterned  on  the 
existing  standard  exclusions  used  by 
insurers  in  their  comprehensive  general 
liability  (CGL)  policies,  and  are  intended 
to  ensure  that  the  coverage  is  not 
exhausted  by  the  payment  of  claims  that 
are  covered  by  other  compensation 
systems  or  that  are  otherwise  not 
intended  to  be  included  within  the  scope 
of  coverage. 

Exclusion  (i),  for  bodily  injury  or 
property  damage  for  which  the  owner  or 
operator  is  obligated  to  pay  damages  by 
reason  of  the  assumption  of  liability  in  a 
contract  or  agreement,  is  intended  to 
exclude  liabilities  assumed  by  contract 
that  do  not  involve  the  hazardous  waste 
treatment,  storage,  and  disposal  facility 
or  facilities  of  the  owner  or  operator.  It 
does  not  exclude  settlements  or  other 
agreements  to  pay  damages  in 
connection  with  accidental  occurrences 
resulting  in  bodily  injury  or  property 
damage  caused  by  hazardous  waste. 

Exclusion  (ii),  for  obligations  under 
workers'  compensation,  disability 
benefits,  or  unemployment 
compensation  law  or  similar  law,  is 
intended  to  ensure  that  the  corporate 
guarantee  for  liability  is  available  for 
third  parties  and  does  not  duplicate 
coverage  provided  under  these  other 
programs  or  forms  of  assurance. 

Exclusion  (iii),  for  bodily  injury  to  the 
employees,  or  the  immediate  family  of 
employees,  of  the  owner  or  operator,  is 
also  intended  to  ensure  that  the 
corporate  guarantee  is  available  for 
third  parties  and  does  not  duplicate 
coverage  provided  under  other  forms  of 
assurance. 

Exclusion  (iv),  for  bodily  injury  or 
property  damage  arising  out  of  the 
ownership  or  use  of  any  aircraft,  motor 
vehicle,  or  watercraft,  is  to  prevent  use 
of  the  guarantee  for  routine  accidents 
that  are  not  directly  related  to 
management  of  hazardous  waste. 

Exclusion  (v)  for  properly  damage  to 
property  owned,  occupied,  rented,  or  in 
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the  care,  custody,  or  control  of  the 
owner  or  operator,  is  intended  to  ensure 
that  the  guarantee  will  be  available  to 
compensate  third  parties,  and  not  the 
owner  or  operator,  for  property  damage 
as  a  result  of  activities  at  TSDFs. 

The  Agency  did  not  adopt  all  the 
standard  comprehensive  general 
liability  (CGL)  exclusions.  Only  those 
exclusions  the  Agency  considered 
relevant  to  the  corporate  guarantee  for 
liabihty  were  included. 

IV.  State  Authority 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  under  sections 
3008,  7003.  and  3013  of  RCRA.  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  in  the  State  which  the  State 
was  authorized  to  permit.  When  new. 
more  stringent  Federal  requirements 
were  promulgated  or  enacted,  the  State 
was  obliged  to  enact  equivalent 
authority  within  specified  time  frames. 
New  Federal  requirements  did  not  take 
effect  in  an  authorized  State  until  the 
State  adopted  the  requirements  as  State 
law. 

In  contrast,  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g).  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization,  the  HSWA 
applies  in  authorized  States  in  the 
interim. 

A.  Effect  on  State  Authorizations 

Today's  rule  promulgates  standards 
that  are  not  effective  in  authorized 
States  since  the  requirements  are  not 
being  imposed  pursuant  to  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  Thus,  the 
requirements  will  applicable  only  in 
those  States  that  do  not  have  interim  or 


fmal  authorization.  In  authorized  States, 
the  requirements  will  not  be  applicable 
until  the  State  revises  its  program  to 
adopt  equivalent  requirements  under 
State  law. 

40  CFR  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  must  subsequently 
submit  the  modifications  to  EPA  for 
approval.  The  deadline  by  which  the 
State  must  modify  its  program  to  adopt 
today's  rule  is  7/1/89.  These  deadlines 
can  be  extended  in  certain  cases  (40 
CFR  271.21(e)(3)).  Once  EPA  approves 
the  modification,  the  State  requirements 
become  Subtitle  C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
rule.  These  State  regulations  have  not 
been  assessed  against  the  Federal 
regulations  being  promulgated  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  carry  out  these 
requirements  in  Heu  of  EPA  until  the 
State  program  modification  is  submitted 
to  EPA  and  approved.  Of  course.  States 
with  existing  standards  may  continue  to 
administer  and  enforce  their  standards 
as  a  matter  of  State  law. 

States  that  submit  their  official 
application  for  Hnal  authorization  less 
than  12  months  after  the  effective  date 
of  these  standards  are  not  required  to 
include  standards  equivalent  to  these 
standards  in  their  application.  However, 
the  State  must  modify  its  program  by  the 
deadlines  set  forth  in  S  271.21(e).  States 
that  submit  official  applications  for  final 
authorization  12  months  after  the 
effective  date  of  those  standards  must 
include  standards  equivalent  to  these 
standards  in  their  application.  40  CFR 
271.3  sets  forth  the  requirements  a  State 
must  meet  when  submitting  its  final 
authorization  application. 

It  should  be  noted  that  authorized 
States  are  only  required  to  modify  their 
programs  when  EPA  promulgates 
Federal  standards  that  are  more 
stringent  or  broader  in  scope  than  the 
existing  Federal  standards.  Section  3009 
of  RCRA  allows  States  to  impose 
standards  more  stringent  than  those  in 
the  Federal  program.  For  those  Federal 
program  changes  that  are  less  stringent 
or  reduce  the  scope  of  the  Federal 
program.  States  are  not  required  to 
modify  their  programs.  See  40  CFR 
271  .l(k). 

The  standards  promulgated  today  are 
less  stringent  than  the  existing  Federal 
requirements.  Therefore,  authorized 
States  are  not  required  to  modify  their 
programs  to  adopt  requirements 
equivalent  or  substantially  equivalent  to 
the  provisions  listed  above.  However, 


authorized  States  that  have  already 
adopted  the  July  11, 1986,  Interim  Final 
Rule  must  revise  their  program  and 
adopt  today's  rule,  since  today's  rule  i<> 
more  stringent  in  some  respects  than  the 
Interim  Final  Rule. 

V.  Executive  Order  No.  12291 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
No.  12291.  Under  Executive  Order  No. 
12291.  the  Agency  must  judge  whether  a 
regulation  is  "major"  and  thus  subject  to 
the  requirement  of  a  Regulatory  Impact 
Analysis.  The  notice  published  today  is 
not  major  because  the  rule  will  not 
result  in  an  effect  on  the  economy  of 
$100  million  or  more,  will  not  result  in 
increased  costs  or  prices  (but  is  likely  to 
decrease  costs),  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
and  innovation,  and  will  not 
significantly  disrupt  domestic  or  export 
markets.  Therefore,  the  Agency  has  not 
prepared  a  Regulatory  Impact  Analysis 
under  the  Executive  Order. 

VI.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501  et 
seq.,  and  have  been  assigned  OMB 
control  number  2050-0036. 

VII.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C.  601  et  seq.].  Federal 
Agencies  must,  in  developing 
regulations,  analyze  their  impact  on 
small  entities  (small  businesses,  small 
government  jurisdictions,  and  small 
organizations).  This  rule  relaxes  the 
existing  insurance  requirements  and 
thus  reduces  costs  associated  with 
compliance. 

Accordingly,  I  certify  that  this 
proposed  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

VIII.  Supporting  Documents 

Supporting  documents  available  for 
this  Final  Rule  include  comments  on  the 
August  21, 1985  Proposed  Rule,  a 
summary  of  the  comments  on  the  July 
11, 1986  Interim  Final  Rule,  and 
background  documents  on  the  financial 
test  for  liability  coverage.  In  addition, 
background  documents  prepared  for 
previous  financial  assurance  regulations 
are  also  available,  as  are  the  letters 
received  from  the  State  Attorneys 
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General  concerning  the  corporate 
guarantee  for  liability. 

All  of  these  supporting  materials  are 
available  for  review  in  the  EPA  public 
docket  (RCRA  docket  #F-87-CGF- 
FFFFF),  Room  S-212,  Waterside  Mall 
401  M  Street  SW..  Washington.  DC. 
20460. 

List  of  Subjects 

40  CFR  Part  264 

Hazardous  waste.  Insurance. 
Packaging  and  containers,  reporting  and 
recordkeeping  requirements.  Security 
measures.  Surety  bonds. 

40  CFR  Part  265 

Hazardous  waste.  Insurance. 
Packaging  and  containers,  reporting  and 
recordkeeping  requirements.  Security 
measures.  Surety  bonds.  Water  supply. 

Date:  November  6. 1987. 
Lee  M.  llioinas. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  the  interim  rule  amending  40 
CFR  Parts  264  and  265  which  was 
published  at  51  FR  25350-25356  on  July 
11, 1986,  is  adopted  as  a  final  rule  with 
the  following  changes:  , 

PART  264— STANDARDS  FOR  I 

OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FAaUTIES:  UABILITY  COVERAGE 

1.  The  authority  citation  for  Part  264  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6924.  and 
6925. 

2.  In  S  264.147,  paragraph  (g)(2)  is 
revised  to  read  as  follows: 

§264.147    Liability  requirements. 

(g)  *  *  * 

(2)(i)  In  the  case  of  corporations 
incorporated  in  the  United  States,  a 
corporate  guarantee  may  be  used  to 
satisfy  the  requirements  of  this  section 
only  if  the  Attorneys  General  or 
Insurance  Commissioners  of  (A)  the 
State  in  which  the  guarantor  is 
incorporated,  and  (B]  each  State  in 
which  a  facility  covered  by  the 
guarantee  is  located  have  submittedla 
written  statement  to  EPA  that  a 
corporate  guarantee  executed  as 
described  in  this  section  and 
§  264.151(h)(2)  is  a  legally  valid  and 
enforceable  obligation  in  that  State. 

(ii)  In  the  case  of  corporations 
incorporated  outside  the  United  Stalies, 
a  corporate  guarantee  may  be  used  to 
satisfy  the  requirements  of  this  section 
only  if  (A)  the  non-U. S.  corporation  has 
identified  a  registered  agent  for  service 
of  process  in  each  State  in  which  a 


facility  covered  by  the  guarantee  is 
located  and  in  the  State  in  which  it  has 
its  principal  place  of  business,  and  (B) 
the  Attorney  General  or  Insurance 
Commissioner  of  each  State  in  which  a 
facility  covered  by  the  guarantee  is 
located  and  the  State  in  which  the 
guarantor  corporation  has  its  principal 
place  of  business,  has  submitted  a 
written  statement  to  EPA  that  a 
corporate  guarantee  executed  as 
described  in  this  section  and 
§  264.151(h)(2)  is  a  legally  valid  and 
enforceable  obligation  in  that  State. 
***** 

2.  Section  264.151  is  amended  by 
revising  paragraph  (h)(2]  to  read  as 
follows: 

§  264.151    Wording  of  the  instruments. 

***** 

(2)  A  corporate  guarantee,  as  specified 
in  §  264.147(g)  or  §  265.147(g)  of  this 
chapter,  must  be  worded  as  follows, 
except  that  instructions  in  brackets  are 
to  be  replaced  with  the  relevant 
information  and  the  brackets  deleted: 

Corporate  Guarantee  for  Liability  Coverage 

Guarantee  made  this  [date)  by  [name  of 
guaranteeing  entity],  a  business  corporation 
organized  under  the  laws  of  [if  incorporated 
within  the  United  States  insert  "the  State  of 

"  and  insert  name  of  State;  if 

incorporated  outside  the  United  States  insert 
the  name  of  the  country  in  which 
incorporated,  the  principal  place  of  business 
within  the  United  States,  and  the  name  and 
address  of  the  registered  agent  in  the  State  of 
the  principal  place  of  business],  herein 
referred  to  as  guarantor.  This  guarantee  is 
made  on  behalf  of  our  subsidiary  [owner  or 
operator]  of  [business  address],  to  any  and 
all  third  parties  who  have  sustained  or  may 
sustain  bodily  injury  or  property  damage 
caused  by  [sudden  and/or  nonsudden] 
accidental  occurrences  arising  from  operation 
of  the  faciUty(ies)  covered  by  this  guarantee. 

Recitals 

1.  Guarantor  meets  or  exceeds  the  financial 
test  criteria  and  agrees  to  comply  with  the 
reporting  requirements  for  guarantors  as 
specified  in  40  CFR  264.147(g]  and  265.147(g). 

2.  [Owner  or  operator]  owns  or  operates 
the  following  hazardous  waste  management 
facility(ies)  covered  by  this  guarantee:  [List 
for  each  facility:  EPA  Identification  Number, 
name,  and  address;  and  if  guarantor  is 
incorporated  outside  the  United  States  list 
the  name  and  address  of  the  guarantor's 
registered  agent  in  each  State.)  This 
corporate  guarantee  satisfies  RCRA  third- 
party  liability  requirements  for  [insert 
"sudden"  or  "nonsudden"  or  "both  sudden ' 
and  nonsudden"]  accidental  occurrences  in 
above-named  owner  or  operator  facilities  fpr 
coverage  in  the  amount  of  [insert  dollar 
amount]  for  each  occurrence  and  (insert 
dollar  amount]  annual  aggregate. 

3.  For  value  received  from  [owner  or 
operator),  guarantor  guarantees  to  any  and 


all  third  parties  who  have  sustained  or  may 
sustain  bodily  injury  or  property  damage 
caused  by  [sudden  and/or  nonsudden] 
accidental  occurrences  arising  from 
operations  of  the  facility(ies)  covered  by  this 
guarantee  that  in  the  event  that  [owner  or 
operator]  fails  to  satisfy  a  judgment  or  award 
based  on  a  determination  of  liability  for 
bodily  injury  or  property  damage  to  third 
parties  caused  by  [sudden  and/or 
nonsudden]  accidental  occurrences,  arising 
from  the  operation  of  the  above-named 
facilities,  or  fails  to  pay  an  amount  agreed  to 
in  settlement  of  a  claim  arising  from  or 
alleged  to  arise  from  such  injury  or  damage, 
the  guarantor  will  satisfy  such  judgment(s). 
award(s)  or  settlement  agreement{s)  up  to  the 
limits  of  coverage  identified  above. 

4.  Guarantor  agrees  that  if.  at  the  end  of 
any  fiscal  year  before  termination  of  this 
guarantee,  the  guarantor  fails  to  meet  the 
financial  test  criteria,  guarantor  shall  send 
within  90  days,  by  certified  mail,  notice  to  the 
EPA  Regional  Administralor[s]  for  the 
Region[s]  in  which  the  facility[ies]  i8[are] 
located  and  to  [owner  or  operator]  that  he 
intends  to  provide  alternate  liability  coverage 
as  specified  in  40  CFR  264.147  and  265.147.  as 
applicable,  in  the  name  of  [owner  or 
operator].  Within  120  days  after  the  end  of 
such  fiscal  year,  the  guarantor  shall  establish 
such  liability  coverage  unless  [owner  or 
operator]  has  done  so. 

5.  The  guarantor  agrees  to  notify  the  EPA 
Regional  Administrator  by  certified  mail  of  a 
voluntary  or  involuntary  proceeding  under 
Title  11  (Bankruptcy).  U.S.  Code,  naming 
guarantor  as  debtor,  within  10  days  after 
commencement  of  the  proceeding. 

6.  Guarantor  agrees  that  within  30  days 
after  being  notified  by  an  EPA  Regional 
Administrator  of  a  determination  that 
guarantor  no  longer  meets  the  financial  test 
criteria  or  that  he  is  disallowed  from 
continuing  as  a  guarantor,  he  shall  establish 
alternate  liability  coverage  as  specified  in  40 
CFR  264.147  or  265.147  in  the  name  of  [owner 
or  operator),  unless  [owner  or  operator)  has 
done  so. 

7.  Guarantor  reserves  the  right  to  modify 
this  agreement  to  take  into  account 
amendment  or  modification  of  the  liability 
requirements  set  by  40  CFR  264.147  and 
265.147.  provided  that  such  modification  shall 
become  effective  only  if  a  Regional 
Administrator  does  not  disapprove  the 
modification  within  30  days  of  receipt  of 
notification  of  the  modification. 

8.  Guarantor  agrees  to  remain  bound  under 
this  guarantee  for  so  long  as  [owner  or 
operator]  must  comply  with  the  applicable 
requirements  of  40  CFR  264.147  and  265.147 
for  the  above-listed  facility(ies),  except  as 
provided  in  paragraph  9  of  this  agreement. 

9.  Guarantor  may  terminate  this  guarantee 
by  sending  notice  by  certified  mail  to  the  EPA 
Regional  Administrator[s]  for  the  Region[s]  in 
which  the  facility(ies]  is[are]  located  and  to 
[owner  or  operator),  provided  that  this 
guarantee  may  not  be  terminated  unless  and 
until  [the  owner  or  operator]  obtains,  and  the 
EPA  Regional  Administrator|sl  approve[s] 
alternate  liability  coverage  complying  with  40 
CFR  264.147  and/or  265.147. 


10.  Guarantor  hereby  expressly  waives 
notice  of  acceptance  of  this  guarantee  by  any 
party. 

11.  Guarantor  agrees  that  this  guarantee  is 
in  addition  to  and  does  not  affect  any  other 
responsibility  or  Hability  of  the  guarantor 
with  respect  to  the  covered  facilities. 

12.  Exclusions 

This  corporate  guarantee  does  not  apply  to: 

(i)  Bodily  injury  or  property  damage  for 
which  the  owner  or  operator  is  obligated  to 
pay  damages  by  reason  of  the  assumption  of 
liability  in  a  contract  or  agreement.  This 
exclusion  does  not  apply  to  liability  for 
damages  that  the  owner  or  operator  would  be 
obligated  to  pay  in  the  absence  of  the 
contract  or  agreement. 

(ii)  Any  obligation  of  the  owner  or  operator 
under  a  workers'  compensation,  disability 
benefits,  or  unemployment  compensation  law 
or  any  similar  law. 

(iii)  Bodily  injury  to: 

[AJ  An  employee  of  the  owner  or  operator 
arising  from,  and  in  the  course  of, 
employment  by  the  owner  or  operator  or 

[B]  The  spouse,  child,  parent,  brother  or 
sister  of  that  employeee  as  a  consequence  of, 
or  arising  from,  and  in  the  course  of, 
employment  by  the  owner  or  operator. 

This  exclusion  applies: 

[1]  Whether  the  owner  or  operator  may  be 
liable  as  an  employer  or  in  any  other 
capacity;  and 

(2)  To  any  obligation  to  share  damages 
with  or  repay  another  person  who  must  pay 
damages  because  of  the  injury  to  persons 
identified  in  paragraphs  [A]  and  [B]. 

(iv)  Bodily  injury  or  property  damage 
arising  out  of  the  ownership,  maintenance, 
use.  or  entrustment  to  others  of  any  aircraft, 
motor  vehicle  or  watercraft. 

(v)  Property  damage  to: 

[A]  Any  property  owned,  rented,  or 
occupied  by  the  owner  or  operator; 


[B]  Premises  that  are  sold,  given  away  or 
abandoned  by  the  owner  or  operator  if  the 
property  damage  arises  out  of  any  part  of 
those  premises; 

[C]  Property  loaned  to  the  owner  or 
operator; 

[D]  Personal  property  in  the  care,  custody 
or  control  of  the  owner  or  operator 

[E]  That  particular  part  of  real  property  on 
which  the  owner  or  operator  or  any 
contractors  or  subcontractors  working 
directly  or  indirectly  on  behalf  of  the  owner 
or  operator  are  performing  operations,  if  the 
property  damage  arises  out  of  these 
operations. 

1  hereby  certify  that  the  wording  of  the 
guarantee  is  identical  to  the  wording 
specified  in  40  CFR  264.151(h)(2). 
Effective  date: — 


[Name  of  guarantor] 
[Authorized  signature  for  guarantor] 
[Name  of  person  signing] 
[Title  of  person  signing] 
Signature  of  witness  or  notary: 


PART  265— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE,  AND  DISPOSAL 
FACILITIES:  UABILITY  COVERAGE 

1.  The  authority  citation  for  Part  265  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6924,  and 
6925. 

2.  In  §  265.147,  paragraph  (g)(2)  is 
revised  to  read  as  follows: 

§265.147    Uability  requirements. 


(g) 

(2)(i)  In  the  case  of  corporations 
incorporated  in  the  United  States,  a 
corporate  guarantee  may  be  used  to 
satisfy  the  requirements  of  this  section 
only  if  the  Attorneys  General  or 
Insurance  Commissioners  of  (A)  the 
State  in  which  the  guarantor  is 
incorporated,  and  (B)  each  State  in 
which  a  facility  covered  by  the 
guarantee  is  located  have  submitted  a 
written  statement  to  EPA  that  a 
corporate  guarantee  executed  as 
described  in  this  section  and 
§  264.151(h)(2]  is  a  legally  valid  and 
enforceable  obligation  in  that  State. 

(ii)  In  the  case  of  corporations 
incorporated  outside  the  United  States, 
a  corporate  guarantee  may  be  used  to 
satisfy  the  requirements  of  this  section 
only  if  (A)  the  non-U.S.  corporation  has 
identified  a  registered  agent  for  service 
of  process  in  each  State  in  which  a 
facility  covered  by  the  guarantee  is 
located  and  in  the  State  in  which  it  has 
its  principal  place  of  business,  and  if  (B) 
the  Attorney  General  or  Insurance 
Commissioner  of  each  State  in  which  a 
facility  covered  by  the  guarantee  is 
located  and  the  State  in  which  the 
guarantor  corporation  has  its  principal 
place  of  business,  has  submitted  a 
written  statement  to  EPA  that  a 
corporate  guarantee  executed  as 
described  in  this  section  and 
§  264.151(h)(2)  is  a  legally  valid  and 
enforceable  obligation  in  that  State. 
***** 

(FR  Doc.  87-26287  Filed  11-17-87;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 


Consolidated  Application  Paclcage  for 
Fiscal  Year  1988 

agency:  Department  of  Education. 
action:  Notice  of  proposed  annual 
funding  priorities  and  notice  inviting 
applications  for  certain  new  direct  grant 
awards. 

summary:  The  Secretary  gives  notice 
inviting  applications  for  new  direct 
grants  under  the  Handicapped        | 
Children's  Early  Education,  Program  for 
Severely  Handicapped  Children, 
Services  for  Deaf-Blind  Children  and 
Youth,  and  Educational  Media  Re\search. 
Production.  Distribution,  and  Training. 

This  notice  consists  of  5  sections. 
Section  I  provides  background 
information  and  discusses  the  purpose 
of  this  notice.  Section  II  contains  four 
lists  of  program  application  notices  and 
application  information  that  pertains  to 
the  programs  in  each  list.  Section  III 
provides  further  guidance  on  the 
application  process.  Section  IV  provides 
information  regarding  applicable    | 
procedures  under  Executive  Order' 
12372,  Intergovernmental  Review  of 
Federal  Programs.  Section  V  contains 
the  basic  application  form  and 
instructions  for  completing  the  form.  No 
separate  application  package  is 
necessary  to  apply  under  the  programs 
announced  in  this  notice. 
DATES:  The  closing  dates  for 
transmitting  applications  under  this 
notice  are  listed  in  section  II  of  this 
notice. 

ADDRESS:  Applications  are  to  be  mailed 
to  the  following  address:  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Application  Control 
Center,  Washington,  DC  20202.  See 
section  III  for  detailed  information 
related  to  hand-delivered  applications. 
FOR  RJRTHER  INFORMATION  CONTACT 
For  information  concerning  the 
combined  notice  contact  A.  Neal  ^edd. 
Director,  Division  of  Regulations 
Management,  400  Maryland  Avenue, 
SW.  (Room  2131,  FOB-6),  Washington, 
DC  20202.  For  specific  information 
concerning  a  particular  program,  contact 


the  Program  Contact  cited  in  the 
application  notice  in  Section  II 
applicable  to  that  program. 

Invitation  to  Comment.  In  addition  to 
inviting  comments  on  any  individual 
notice  of  proposed  priorities  in  this 
document,  the  Secretary  invites 
interested  persons  to  submit  comments 
on  this  approach  to  consolidating  in  a 
single  application  information  package 
application  notices  and  application 
forms  for  a  number  of  the  Department's 
direct  grant  programs.  Comments  and 
recommendations  regarding  this 
approach  should  be  addressed  to  A. 
Neal  Shedd,  Director,  Division  of 
Regulations  Management,  400  Maryland 
Avenue.  SW.  (Room  2131,  FOB-6), 
Washington,  DC  20202. 

This  notice  inviting  applications  for 
new  direct  grant  awards  contains 
several  proposed  annual  funding 
priorities.  Applicants  should  prepare 
their  applications  based  on  these 
proposed  priorities.  If  there  are 
substantive  changes  made  to  these 
annual  funding  priorities  when 
published  in  final  form,  applicants  will 
be  given  the  opportunity  to  amend  or 
resubmit  their  applications. 

These  estimates  of  funding  levels  do 
not  bind  the  Department  of  Education  to 
a  specific  number  of  grants,  unless  the 
amount  is  otherwise  specified  by  statute 
or  regulation.  These  funds  are  subject  to 
appropriation  by  the  Congress.  No  final 
appropriation  for  Hscal  year  1988  has 
been  enacted.  All  fiscal  year  1988 
appropriations  could  be  subject  to  a 
sequester  in  order  to  reach  the  required 
deficit  reduction. 

Section  I — Purpose 

The  purpose  of  this  notice  is  to  inform 
potential  applicants  of  closing  dates  for 
the  transmittal  of  applications  for 
certain  grants  issued  by  the  U.S. 
Department  of  Education.  The  Secretary 
believes  that  this  consolidated 
application  notice  will  provide  advance 
notice  of  upcoming  competitions 
sufficient  to  permit  the  Department  to 
make  awards  much  earlier  in  the  fiscal 
year  (FY). 

As  a  pilot  undertaking,  this  first 
consolidated  application  package  covers 


certain  selected  programs.  The 
Secretary  plans  to  include  other  suitable 
programs  in  combined  application 
packages  in  future  fiscal  years. 

Application  closing  dates  are  listed  in 
section  II  of  this  notice. 

Applicants  who  decide  to  apply  under 
one  or  more  program  priority  covered  by 
this  notice  should  submit  an  application 
for  each  program  priority  and  follow  the 
specific  instructions  established  for  each 
program,  as  described  in  section  II. 

Closing  dates  and  procedures  may 
vary  from  program  to  program.  The 
charts  in  section  II  inform  potential 
applicant  of:  Title  of  the  program;  Title 
of  program  priority  and  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
number;  Deadline  for  Transmittal  of 
Applications  (closing  date);  Deadline  for 
Intergovernmental  Review:  Expected 
available  funds:  Estimated  range  of 
awards;  Estimated  size  of  awards: 
Estimated  number  of  awards:  and 
Expected  project  period.  To  ensure 
expeditious  processing  of  their 
respective  applications,  applicants  are 
particularly  requested  to  make  certain 
that  the  correct  CFDA  number  for  the 
priority  addressed  in  the  application 
appears  on  each  application.  Following 
the  chart  is  the  program  specific 
information  on:  the  purpose  of  the 
program,  applicable  regulations, 
information  contact  persons,  description 
of  programmatic  priorities,  if  any,  and 
other  program  information  and  specific 
application  requirements  not  covered  in 
the  application  form  in  section  V. 

Section  II — Program  Application  Notices 

This  section  contains  (1)  a  listings  of 
application  notices  for  new  awards  for 
FY  1988,  and  (2)  specific  application 
information  and  requirements  for 
individual  programs. 

Paperwork  Reduction  Act  of  1980 

This  combined  application  package 
contains  no  new  information  collection 
requirements.  The  information  collection 
requirements  contained  herein  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  0MB 
control  number  1820-0028. 


r 


lANDiCAPPED  Children's  Early  Education  Program 

[Application  Notices  for  Fiscal  Year  1988] 


Title  and  CFDA  No. 


Demonstration  Projects  for  Inte- 
grated Prescfrool  Services 
(CFDA  No.  84.024A). 


Deadline  for 
transmittal 

of 
applications 


2-12-88 


Deadline  for 
intergovern- 
mental 
review 


4-12-88 


Available 
funds* 


4,000,000 


Estimated  range  of 
awards* 


80,000  to  125,000.. 


Estimated 

size  of 

awards* 


100.000 


Estimated 

numt)er  of 

awards 


12* 


Project 
period  in 
monttis 


Up  to  36. 


Handicapped  Children's  Early  Education  Prograiwi— Contimied 

[Application  Notices  for  Fiscal  Year  1988] 


Deadline  for 

Deadline  for 

Tite  and  CFDA  Na 

transmittal 
of 

intergovern- 
mental 

Available 
funds* 

Estimated  range  of 
awards* 

Estimated 
size  of 

Estimated 
number  of 

Project 
period  in 

applicalions 

review 

awards* 

awards 

months 

Demonstration  Projects  for  Metiv 

2-12-88 

4-12-88 

1.800,000 

80,000  to  125,000... 

100.000 

5* 

Up  to  36. 

odology  for  Serving  Infants  and 

Toddlers  with  SpedfSe  DisaN- 

ities  (CFDA  No.  84.024F). 

National  Outreach  Projects  (CFDA 

1-2»-8e 

3-29-88 

2,000,000 

100,000  to 

110,000 

18 

Up  to  36. 

No.  84.024C). 

125,000. 

State-wide      Outreach      Projects 

2-05-88 

4-05-88 

^000.000 

100,000  to 

110,000 

18 

Up  to  36. 

(CFDA  No.  84.0Z4E). 

125.000. 

Nondlrected  Experimental  Projects 

3-11-88 

5-11-88 

1,600.000 

80,00010  120.000... 

100,000 

5» 

Up  to  36. 

(CFDA  No.  84.024G). 

Experimentat  Projects  on  Compen- 

3-11-88 

5-11-88 

1,000.000 

80,000  to  120,000.... 

100.000 

32 

Up  to  36. 

satory    Strategies    (CFDA    No. 

64.024H). 

Approac»>es   for    Instructing   and 

2-19-88 

4-20-88 

1,500.000 

130,000  to 

150,000 

10 

Up  to  36. 

Maintaining  Students  wittt  Handi- 

170,000. 

caps     in     General     Education 

Classrooms  (CFDA  No.  84.024J). 

Early   Childhood   Research    Insti- 

3-14-88 

5-14-88 

700.000 

650,000  to 

700,000 

1 

Up  to  60. 

tute— Transitions     (CFDA     Na 

750,000. 

84.024U). 

Early   Chrtdtwod   Research   Insti- 

3-14-88 

5-14-88 

700,000 

650,00010 

700,000 

1 

Up  to  60. 

tute—Intervention    (CFDA    No. 

750.000. 

84.024S). 

■  These  are  estimates.  The  actual  amount  available  for  awards  and  the  size  of  awards  cannot  be  determined 
(Congress. 

^  Anticipated  to  be  fully  funded  for  36  months  in  fiscal  year  1968. 


pending  final  action  t>y  ttie 


7y//e  of  Program:  Handicapped 
Children's  Eariy  Education  Progam. 

CFDA  No.:  84.024. 

Purpose:  To  provide  Federal  support 
for  a  variety  of  activities  designed  to 
address  the  special  problems  of  infants 
and  children  with  handicaps,  from  birth 
throu^  eight  years  of  age,  including 
demonstration,  outreach,  and 
experimental  projects,  research  and 
training  activities,  and  two  eariy 
childhood  research  institutes. 

Applicable  Regulations:  (a)  The 
regulations  for  the  Handicapped 
Children's  Early  Education  Program,  34 
CFR  Part  309,  as  amended  August  11, 
1987  (52  FR  29816).  (b)  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  Parts  74, 
75,  77,  78.  and  79);  and  (c)  when  adopted 
in  final  form,  the  annual  funding 
priorities  for  this  program.  Ap^icants 
should  prepare  their  applications  based 
on  the  program  regulations  and  the 
proposed  priorities.  If  there  are 
substantive  changes  made  when  the 
final  annual  funding  priorities  are 
published,  applicants  will  be  given  the 
opportunity  to  amend  or  resubmit  their 
applications. 

Proposed  Priorities:  In  accordance 
with  the  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  75.105(c)(3).  the  Secretary 


proposes  to  give  an  absolute  preference 
under  the  Handicapped  Children's  Early 
Education  Program.  CFDA  84i)24.  for 
fiscal  year  1988  to  applications  that 
respond  to  the  following  priorities;  that 
is,  the  Secretary  proposes  to  select  for 
funding  only  those  applications 
proposing  projects  that  meet  these 
priorities. 
Priority  1:  Demonstration  Projects  for 

Integrated  Preschool  Services 

(CFDA  No.  84.024A) 
This  priority  supports  projects  that 
provide  models  for  integrated  preschool 
services  in  which  children  with 
handicaps  receive  education  and  related 
services  alongside  nonhandicapped 
children  of  the  same  or  similar  ages. 
Proposed  projects  under  this  priority 
must  design  models  to  enable  preschool- 
aged  children  with  handicaps  to  achieve 
their  optimal  functioning  level  within 
nomalized,  nonsegregated,  least 
restrictive  environment.  These  models 
should  implement  policies  of  State  and 
local  agencies  and  that  can  be 
transferred  to  and  used  by  a  State 
educational  agency  to  develop  or 
improve  local  services  under  the  State's 
administration  of  the  Preschool  Grant 
Program  (Section  619  of  the  Education  of 
the  Handicapped  Act,  as  amended). 
Priority  2:  Demonstration  Project  for 

Methodology  for  Serving  Infants 


and  Toddlers  with  Specific 
Disabilities  (CFDA  No.  84.024F) 
This  priority  supports  demonstration 
projects  that  develop  and  implement 
new  and  improved  procedures  for 
serving  infants  and  toddlers  with 
specific  disability  conditions  for  which 
current  practices  may  not  be 
appropriate  or  adequately  developed. 
Projects  may  focus  on  any  defined  group 
of  infants  for  whom  applicants 
demonstrate  existing  procedures  to  be 
inadequate,  including  those  with  Down's 
syndrome,  cerebral  palsy,  extremely  low 
birth  weight  of  less  than  750  grams, 
extremely  low  birth  weight  in 
combination  with  other  medical 
conditions  such  as  bronchialpulmonary 
dysplasia  (BPD),  or  myleomeningecele. 
Projects  supported  under  this  priority 
must  develop  a  service  model  that 
demonstrates  and  evaluates  the 
effectiveness  of  the  new  and  improved 
procedures. 

Priority  3:  National  Outreach  Projects 
(CFDA  No.  84.024C) 
This  priority  supports  projects  that 
implement  in  multiple  States  proven 
infant,  toddler  or  early  childhood 
models,  or  selected  components  of  those 
models.  Projects  supported  under  this 
priority  must: 
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(1)  Coordinate  through  the  State 
education  agency  (for  preschool 
projects)  or  through  the  lead  agency'for 
the  Early  Intervention  Program  for 
Infants,  and  Toddlers  with  Handicaps 
under  Part  H  of  the  Act  in  each  State  in 
which  outreach  activities  will  be 
implemented;  and 

(2)  Disseminate  and  replicate  those 
proven  models,  or  components  of 
models,  that  establish  services  needed 
to  assist  infants,  toddlers,  or  preschool- 
aged  children  to  achieve  their  optimal 
functioning  level  within  normalized, 
nonsegregated,  least  restrictive 
environments.  These  services  must,  at  a 
minimum,  contain  the  following 
components: 

(i)  Curricula  relevant  to  programming 
in  nomalized  settings  including 
provision  for  skills  necessary  to  function 
in  current  and  future  educational  and 
community  environments; 

(ii)  Team-based  programming  that 
integrates  the  input  of  parents,  teachers, 
and  various  therapeutic  and  other 
professional  disciplines;  and 

(iii)  Effective  involvement  of  famiUes 
in  the  planning  and  delivery  of  services 
for  infants,  toddlers,  or  preschool-aged 
children. 

Priority  4:  State-wide  Outreach  Projects 
(CFDA  No.  84.024E) 
This  priority  supports  projects  that 
implement  throughout  a  specific  State 
proven  infant,  toddler  or  early  childhood 
models,  or  selected  components  of  those 
models.  Projects  supported  under  this 
priority  must: 

(1)  Disseminate  and  replicate,  in 
conjunction  with  the  appropriate  State 
agency,  activities  to  improve  the  quality 
of  early  intervention  or  special 
education  and  related  services  provided 
throughout  the  State  for  infants, 
toddlers,  or  preschool-aged  children; 

(2)  Disseminate  and  replicate  those 
proven  models,  or  components  of 
models,  that  establish  services  needed 
to  assist  infants,  toddlers,  or  preschool- 
aged  children  to  achieve  their  optimal 
functioning.  Services  must  at  a  minimum 
contain  the  following  components: 

(i)  Curricula  relevant  to  programming 
in  normalized  setting  including  the 
provision  for  skills  necessary  to  function 
in  current  and  future  educational  and 
community  environments; 

(ii)  Team-based  progranuning  that 
integrates  the  input  of  parents,  teachers, 
and  therapists  and  other  professional 
disciplines;  and 

(iii)  Effective  involvement  of  families 
in  the  planning  and  delivery  of  services 
for  infants,  toddlers,  or  preschool-aged 
children. 

Priority  5:  Nondirected  Experimental 
Projects  (CFDA  No.  84.024G) 


This  priority  supports  investigations 
of  alternate  strategies  to  reach 
intervention  and  educational  objectives 
for  children  with  handicaps  within  the 
ages  birth  through  eight  years.  Strategies 
selected  for  comparison  should  include 
those  for  which  information  regarding 
their  relative  effectiveness  is  not 
available.  Projects  supported  under  this 
priority  must: 

(1)  Compare  the  alternate  strategies  in 
typical  service  settings; 

(2)  Conduct  the  investigations  using 
methodological  procedures  that  will 
produce  unambiguous  findings  regarding 
the  relative  effectiveness  of  the 
alternate  strategies;  and 

(3)  Design  the  research  in  a  manner 
that  will  lead  to  improved  services  for 
children  with  handicaps  within  the  ages 
of  birth  through  eight  years. 

Priority  6:  Experimental  Projects  on 
Compensatory  Strategies  (CFDA 
No.  84.024H) 
This  priority  supports  experimental 
projects  that  compare  compensatory 
strategies  with  infants,  toddlers,  and 
children  with  handicaps,  aged  birth 
through  eight  years,  for  whom 
developmentally  normative  responses 
required  in  functional  tasks  are 
precluded  or  hindered.  Projects 
supported  under  this  priority  must: 

(1)  Compare  compensatory  strategies 
that  result  in  functional  skills,  such  as 
use  of  motorized  mobility  devices, 
augmentative  communication  systems, 
environmental  control  systems,  or  other 
types  of  adaptations  or  technological 
applications  that  enable  functional 
responding; 

(2)  Compare  the  alternate 
compensatory  strategies  in  typical 
service  settings; 

(3)  Conduct  the  investigations  using 
methodological  procedures  that  will 
produce  unambiguous  findings  regarding 
the  relative  effectiveness  of  the 
alternate  compensatory  strategies;  and 

(4)  Design  the  research  in  a  manner 
that  will  lead  to  improved  services  for 
children  with  handicaps  within  the  ages 
of  birth  through  eight  years. 

Priority  7:  Approaches  for  Instructing 
and  Maintaining  Students  with 
Handicaps  in  General  Education 
Classrooms  (CFDA  No.  84.0241) 
This  priority  supports  research 
projects  to  develop  and  test 
instructional  approaches  to  be  used  with 
young  students  with  handicaps,  aged 
eight  and  below,  in  general  education 
classrooms.  The  objective  of  these 
approaches  will  be  to  enable  young 
students  with  handicaps  to  receive 
appropriate  instruction  within  regular 
education  settings.  Specifically,  projects 


must  develop  and  test  approaches  in 
one  of  two  areas: 

(1)  Classroom,  grade  or  building  level 
strategies  that  result  in  appropriate 
instruction  within  the  regular  classroom 
for  all  students  ages  eight  and  below 
including  those  with  handicaps  and 
other  students  with  diverse  educational 
needs.  Strategies  could  include 
classroom,  grade,  or  building  level 
organizational  structures,  instructional 
strategies,  management  strategies, 
curricula,  materials  and  equipment, 
teacher  support  strategies,  and 
strategies  for  coordinating  primary  level 
instruction  with  any  services  provided 
at  the  preschool  level. 

(2)  Strategies  that  ensure  primary 
level  (K-3)  students  with  handicaps  will 
function  successfully  in  the  upper 
elementary  grades  (4-6).  Projects  must 
focus  on  strategies  that  allow  young 
children  with  handicaps  who  have  been 
educated  in  regular  education 
classrooms  to  continue  in  regular 
education  through  upper  elementary 
school.  Furthermore,  the  projects  must 
ensure  that  successful  strategies  used 
with  these  handicapped  students  in 
primary  grades  are  communicated  and 
transported  to  the  upper  elementary 
grades  in  order  to  bring  about  the 
smooth  transition  across  grades  and  the 
maintenance  of  students  with  handicaps 
in  regular  education. 

The  research  design  must  include 
measures  of  implementation  and 
outcome,  and  employ  comparison 
buildings  or  classrooms  where  the 
strategy  is  not  implemented.  The 
research  must  be  conducted  using  an 
overall  conceptual  framework  and  must 
examine  the  positive  and  negative 
impacts  of  the  strategies  on  students 
with  handicaps  as  well  as  their 
nonhandicapped  peers.  Multiple 
outcome  measures  including,  but  not 
limited  to,  academic  achievement,  social 
development,  and  social  integration 
must  be  used.  One  indication  of  the 
effectiveness  of  the  strategy  would  be 
the  successful  maintenance  in  regular 
education  of  children  with  handicaps. 
Priority  8:  Early  Childhood  Research 
Institute— Transitions  (CFDA  No. 
84.024U) 

This  priority  establishes  an  Early 
Childhood  Research  Institute  to  develop, 
field-test,  and  disseminate  intervention 
strategies  to  improve  the  transitions  that 
children  with  handicaps  and  their 
families  experience  during  the  early 
childhood  period.  The  goal  of  the 
institute  is  to  produce  validated 
intervention  procedures  that  service 
providers  can  use  to  assist  children  with 
handicaps  and  their  families  as  they 
confront  changes  in  services  and 


changes  in  personnel  who  coordinate  or 
provide  services  during  this  period.  The 
program  of  research  and  development 
must  address,  but  need  not  be  limited  to, 
the  transitions  from  hospital  to  home, 
from  infant  services  to  preschool 
services,  from  preschool  services  to 
primary  grades,  and  from  nonintegrated 
to  integrated  programs.  For  each  of 
these  major  transitions,  the  research  and 
development  program  must  address  the 
transitional  needs  of  both  children  and 
families. 

The  institute  must  conduct  a  program 
of  research  and  development  to  produce 
intervention  strategies  that  will  prevent 
or  reduce  the  problems  that  children  and 
families  commonly  experience  when 
making  the  transition  from  hospital  to 
home.  The  major  problems  during  this 
period  relate  to  continued  psychological 
and  emotional  adjustments  of  parents 
and  other  family  members,  the  change  in 
emphasis  from  receiving  medical  care  to 
locating  other  kinds  of  services, 
arranging  for  the  transfer  of  medical 
information  and  records  from  the 
hospital  to  other  service  agencies,  and 
the  need  for  continuity  of  certain  kinds 
of  services.  Although  many  of  the 
transitional  interventions  at  this  stage 
will  be  directed  to  parents  and  families 
(rather  than  the  child),  the  institute  must 
also  develop  interventions  that  will 
assist  the  child  to  adjust  to  a  different 
envirormient,  through,  for  example, 
provision  of  some  sameness  in  areas 
such  as  handling,  interaction  patterns, 
stimulation  regimens,  and  physical 
environment  as  well  as  in  other  phasing- 
out  and  phasing-in  procedures  across 
settings. 

The  institute  must  also  conduct  a 
program  of  research  and  development  to 
produce  interventions  that  will  prevent 
or  reduce  the  problems  that  children  and 
families  experience  when  making  the 
transition  from  infant  services  to 
preschool  services,  from  preschool 
services  to  primary  grades,  and  fi-om 
nonintegrated  to  integrated  programs. 
Intervention  strategies  for  these 
transitions,  while  encompassing  many  of 
the  transitional  needs  of  children  and 
families  described  above,  must  also 
address  the  stresses  related  to  arranging 
for  services  that  will  be  provided  by 
different  personnel  and  agencies, 
adjustments  to  receiving  different 
services  than  were  provided  eariier, 
problems  associated  with  working  with 
new  teams  of  service  providers,  and 
issues  related  to  arranging  for  the 
receipt  of  services  in  the  home,  at  a 
center,  in  a  local  school,  or  some 
combination  of  these  during  different 
transition  periods.  For  the  child,  these 
transitional  periods  often  signal  a  major 


adjustment  in  daily  activities,  from 
being  transported  to  a  center  or  school, 
to  separation  from  parents  for  long 
periods,  to  entering  an  environment  with 
other  children,  to  adjusting  to  new 
adults,  new  expectations,  and  new  rules 
of  behavior. 

In  conducting  the  research  and 
development  activities,  the  institute's 
intervention  strategies  must  address  the 
kinds  of  stresses  and  demands  that  are 
commonly  experienced  by  children  and 
famiUes  during  each  transitional  period, 
but  must  also  be  sufficiently  flexible  to 
address  the  unique  characteristics  and 
circumstances  of  particular  children  and 
families.  The  research  and  development 
process  must  produce  techniques  that 
will  enable  service  providers  to  identify 
specific  child  and  family  problems 
related  to  each  transitional  period  and 
to  individualize  intervention  procedures 
that  are  needed.  Further,  the 
intervention  strategies  for  children  must 
include  procedures  that  will  develop  the 
knowledge,  skills  and  competencies 
needed  by  the  child  in  new  settings  as 
well  as  accommodations  in  both  current 
and  future  environments  that  will 
promote  successful  transitions. 

As  a  part  of  its  program  of  research 
and  development,  the  institute  must 
include  studies  that  will  (1)  determine 
when  the  transitional  interventions 
should  be  implemented  to  be  most 
effective,  (2)  ascertain  the  effectiveness 
of  the  interventions  across  a  variety  of 
clients  (children  and  families)  and 
programs,  (3)  lead  to  models  and 
strategies  for  including  transitional 
intervention  objectives  in  individualized 
family  service  plans  and  individualized 
education  programs,  and  (4)  identify 
effective  methods  and  materials  that 
service  providers  can  use  to  monitor  the 
outcomes  associated  with  the 
interventions. 

The  institute  must  conduct  the 
program  of  research  and  development 
within  a  conceptual  framework  that 
identifies  the  transitional  periods  to  be 
studied;  the  known  and  hypothesized 
problems  associated  with  each 
transitional  period;  initial  intervention 
strategies  that  will  be  studied:  the 
measurement  instruments  and 
procedures  that  will  be  used  in  the 
investigations;  the  relationship  between 
planned  investigations  and  already 
available  knowledge,  products  and 
practices;  methods  of  packaging  and 
disseminating  the  validated  intervention 
strategies  to  service  delivery  providers; 
and  the  relationship  of  each  study  to  the 
objectives  of  this  priority. 

In  carrying  out  its  research  and 
development  activities,  the  institute 
must  provide  research  training  and 


experience  for  at  least  10  graduate 
students  annually. 

Period  of  Award 

The  Secretary  will  approve  one 
cooperative  agreement  with  a  project 
period  of  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  institute  for  the 
last  two  years  of  the  project  period,  in 
addition  to  considering  factors  in  34  CFR 
75.253(a),  the  Secretary  will  also 
consider  the  recommendation  of  a 
review  team  consisting  of  three  external 
experts  selected  by  the  Secretary  and 
designated  Federal  program  officials. 
The  services  of  the  review  team  are  to 
be  performed  during  the  last  half  of  the 
institute's  second  year,  and  will  replace 
that  year's  annual  evaluation  that  the 
recipient  is  required  to  perform  under  34 
CFR  75.590.  During  all  other  years  of  the 
project,  the  recipient  must  comply  with 
34  CFR  75.590.  Costs  associated  with  the 
services  to  be  performed  by  the  three 
external  members  of  the  review  team 
are  to  be  incorporated  into  the 
applicant's  proposed  budget.  In 
developing  its  recommendation,  the 
review  team  will  consider,  among  other 
factors,  the  following: 

(1)  The  timeliness  and  the 
effectiveness  with  which  all 
requirements  of  the  negotiated 
cooperative  agreement  have  been  or  are 
being  met  by  the  recipient  of  the 
cooperative  agreement;  and 

(2)  The  degree  to  which  the  institute's 
research  design  and  methodological 
procedures  demonstrate  the  potential  for 
producing  significant  new  knowledge 
and  products. 

Priority  fl-  Early  Childhood  Research 
Institute — Intervention  (CFDA  No. 
84.024S) 
This  priority  establishes  an  Early 
Childhood  Research  Institute  to  develop, 
field-test,  and  disseminate  intervention 
strategies  for  infants  and  toddlers  with 
handicaps  who,  because  of  the  nature  of 
their  handicapping  conditions,  require 
extended  medical  care  and  management 
and  who  may  require  sustained  use  of 
life-supporting  technologies.  The  goal  of 
the  institute  is  to  produce  findings  that 
can  be  used  to  optimize  developmental 
well-being  of  these  infants  and  toddlers 
in  concert  with  the  provision  of 
intensive  health  care  in  Neonatal 
Intensive  Care  Units  (NICUs),  in 
extended  care  facilities  for  infants  and 
toddlers,  or  in  repeated  hospitalizations 
during  their  first  three  years  of  life.  The 
institute  must  conduct  a  comprehensive 
program  of  research  to:  (1)  Design  and 
validate  strategies  that  can  be  used  with 
these  infants  and  toddlers  to  promote 
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development  during  extended  or 
repeated  hospitalizations;  (2)  improve 
procedures  related  to  the  identification 
and  referral  process:  and  (3)  investigate 
and  improve  organizational  structures  to 
ensure  support  of  comprehensive 
services  for  infants  and  toddlers. 

Procedures  to  optimize  the 
development  of  infants  and  toddlers 
with  handicaps  that  include  extensive 
special  health  care  needs  must  be 
carefully  designed  and  implemented. 
The  institute's  research  must  include, 
but  need  not  be  limited  to,  studies  to:  (1) 
Develop  exemplary  decisionmaking  j 
models  to  determine  the  points  in  an 
infant's  or  toddler's  life  when 
nonmedical  interventions  can  be 
appropriately  and  safely  administered: 
(2)  identify  a  variety  of  effective 
nonmedical  interventions  that  are  keyed 
to  family  and  child  needs;  (3)  investigate 
the  use  of  methods  and  identify  criteria 
to  enlist  and  involve  the  services  of 
different  State  and  local  agencies, 
including  the  State  protection  and 
advocacy  agency,  the  State  department 
of  health,  the  State  welfare  or  protective 
services  department,  and  the  State  lead 
agency  for  the  Early  Intervention 
Program  for  Infants  and  Toddlers  with 
Handicaps  under  Part  H  of  the  Act,  in 
programming  for  famihes  and  their 
infants  and  toddlers  with  handicaps; 
and  (4)  develop  new  or  improved      i 
interventions  that  will  facilitate  the 
transition  of  the  child  to  the  home  and  to 
community-based  services. 
Procedures  related  to  the 
identification  and  referral  of  these 
infants  and  toddlers  and  their  families 
are  an  essential  component  of  a        | 
coordinated  system  of  comprehensive 
care.  Numerous  professionals  and 
agencies  may  need  to  be  involved  to 
support  and  enable  families  to  meet  the 
extensive  health  and  developmental 
needs  of  their  children.  In  addressing 
these  issues,  the  institute's  program  of 
research  must  include,  but  need  not  be 
limited  to.  studies  to:  (1)  Establish 
criteria  to  identify  and  define  the 
population  of  infants  and  toddlers  with 
developmental  and  special  health  care 
needs:  (2)  develop  exemplary  practices 
for  referral  to  other  services  and 
agencies  and  for  tracking  services 
provided  for  the  infant  or  toddler  and 
the  family;  and  (3)  identify  effective 
strategies  for  involving  a  team  of 
various  disciplines  in  planning  and 
implementing  the  individualized  family 
service  plan. 

Organizational  structures  that  relate 
to  the  identification,  referral,  and 
intervention  process  for  these  infants 
and  toddlers  and  their  families  can 
facilitate  or  hinder  the  delivery  of 
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comprehensive  services.  The  structiu^s 
used  in  NICUs,  in-patient  acute  care 
facilities,  or  extended  care  facilities  for 
infants  and  toddlers  may  be  quite 
different  from  those  used  by  community- 
based  health,  education,  or  service 
agencies.  Organizational  structures  used 
in  hospital  programs  must  interface  with 
those  used  in  community-based 
programs  to  provide  quality 
comprehensive  care  for  families  and 
their  children.  In  investigating  this  area, 
the  institute's  research  must  include,  but 
need  not  be  limited  to,  studies  to:  (1) 
Identify  the  full  range  of  medical  and 
developmental  servies  and  personnel  . 
needed  for  infants  with  handicaps  and 
special  health  care  needs  while 
hospitalized  in  an  NICU:  (2]  develop  and 
validate  model  organizational  structures 
for  NICUs  and  follow-up  clinics  and 
programs  that  strengthen  the  role  of 
families  and  facilitate  coordination 
among  medical  and  developmental 
services  and  between  inpatient  and 
outpatient  care,  including  descriptions 
of  types  of  personnel,  their  roles  and 
responsibilities,  and  lines  of 
communication;  and  (3]  investigate 
options  for  home  care  for  infants  and 
toddlers  with  developmental  and  special 
health  care  needs  that  are  outside  a 
hospital  or  inpatient  extended  care 
facility  and  that  include  appropriate 
levels  of  financial  and  other  supports 
necessary  to  meet  the  extensive 
medical,  health,  and  developmental 
needs  of  the  infant  or  toddler. 

In  addition  to  conducting  the  research 
described  above,  the  institute  must 
commit  approximately  20%  of  its  annual 
budget  to  conducting  inservice  training 
activities.  These  activities  must  be 
designed  to  assist  hospital  NICUs  and 
regular  staff  to  learn  about  new  or 
improved  procedures  and  organizational 
structures  to  serve  families  and  their 
infants  and  toddlers  with  handicaps  that 
include  special  health  care  needs.  The 
training  activities  must  be  based  on  the 
results  of  the  institute's  research 
program,  already  published  information, 
and  existing  exemplary  practices. 

In  conducting  the  research  program 
and  in  order  to  field  test  the  procedures 
and  organizational  structures,  the 
institute  supported  under  this  priority 
must  work  with  a  consortium  of  NICUs 
and  their  follow-up  clinics  and  programs 
as  well  as  participating  hospitals  that 
specialize  in  acute  care  for  children.  The 
consortium  must  vary  on  dimensions  of 
quality  and  comprehensiveness  of 
services,  cHent  characteristics, 
geographic  location,  intake  and  referral 
procedures,  and  regional  coordination. 
Further,  the  institute's  research  program 
must  be  conducted  within  a  conceptual 


framework  that  identifies  the  specific 
issues  to  be  studied;  the  known  and 
hypothesized  problems  associated  with 
each  issue;  the  initial  intervention 
strategies  and  organizational  structures 
that  will  be  studied;  measurement 
instruments  and  procedures  that  will  be 
used  in  the  investigations;  the 
relatimiship  between  planned 
investigations  and  already  existing 
knowledge,  products  and  practices; 
method  of  disseminating  the  validated 
intervention  strategies  and 
organizational  structures  to  service 
delivery  i>roviders;  and  the  relationship 
of  each  study  to  the  objectives  of  this 
priority. 

In  carrying  out  its  research  and 
developmental  activities,  the  institute 
must  provide  research  training  and 
experience  for  at  least  10  graduate 
students  annually.  Given  the  nature  of 
this  institute,  some  of  the  students 
selected  for  training  may  be  graduate 
students  in  health  or  health-related 
fields  who  desire  to  gain  expertise  in 
conducting  interdisciplinary  research 
and  development  in  hospital  settings. 

Period  of  Award 

The  Secretary  will  approve  one 
cooperative  agreement  with  a  project 
period  of  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  institute  for  the 
last  two  years  of  the  project  period,  in 
addition  to  considering  the  factors  in  34 
CFR  75.253(a),  the  Secretary  will 
consider  the  recommendation  of  a 
review  team  consisting  of  three  external 
experts  selected  by  the  Secretary  and 
designated  Federal  program  officials. 
The  services  of  the  review  team  are  to 
be  performed  during  the  last  half  of  the 
institute's  second  year,  and  will  replace 
that  year's  annual  evaluation  that  the 
recipient  is  required  to  perform  under  34 
CFR  75.590.  During  all  other  years  of  the 
project,  the  recipient  must  comply  with 
34  CFR  75.590.  Costs  associated  with  the 
services  to  be  performed  by  the  three 
external  members  of  the  review  team 
are  to  be  incorporated  into  the 
applicant's  proposed  budget.  In 
developing  its  recommendation,  the 
review  team  will  consider,  among  other 
factors,  the  following: 

(1)  The  timeliness  and  the 
effectiveness  with  which  all 
requirements  of  the  negotiated 
cooperative  agreement  have  been  or  are 
being  met  by  the  recipient  of  the 
cooperative  agreement;  and 

(2)  The  degree  to  which  the  institute's 
research  design  and  methodological 
procedures  demonstrate  the  potential  for 


producing  significant  new  knowledge 
and  products. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  the 
proposed  priorities. 

All  comments  submitted  in  response 
to  these  proposed  priorities  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4092  or  3094.  Switzer  Building.  400 
Maryland  Ave.,  Washington,  DC  20202, 
between  the  hours  of  8:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Date:  Comments  must  be  received  on 
or  before  December  18, 1987. 

Address:  Comments  should  be 
addressed  to:  Joseph  Clair,  Division  of 
Educational  Services,  Office  of  Special 
Education  Programs,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
(Switzer  Building,  Room  4092— M/S 
2313-3094.  Washington,  DC  20202). 

Contact-  Joseph  Clair,  Telephone  (202) 
732-1101. 

Program  Authority:  20  U.S.C.  1423. 

Supplementary  Information  and 
Requirements:  The  Handicapped 
Children's  Early  Education  Program 
(HCEEP)  was  established  under  Pub.  L. 
91-230  on  April  13, 1970,  and  is  currently 
authorized  by  section  623  of  Part  C  of 
the  Education  of  the  Handicapped  Act, 
as  amended.  The  purpose  of  the  program 
is  to  support  a  variety  of  activities 
designed  to  address  the  special 
problems  of  infants,  toddlers,  and 
children  with  handicaps,  from  birth 
through  eight,  including  experimental, 
demonstration,  and  outreach  projects, 
research  and  training  activities,  early 
childhood  research  institutes,  and  a 
technical  assistance  development 
system. 

Eligible  Applicants:  Public  agencies 
and  nonprofit  private  organizations  may 
apply  for  an  award  under  any  of  the 
proposed  priorities.  In  addition, 
profitmaking  organizations  may  apply 
for  an  award  under  84.024). 

Matching  Requirements  for 
Demonstration,  Outreach  and 
Experimental  Projects:  For  priorities 
84.024A,  84.024F,  84.024C,  84.024E, 
84.024G,  and  84.024H,  34  CFR  309.31 
provides  that  federal  financial 
participation  may  not  exceed  90%  of 
dovelopment,  operation,  and  evaluation 
of  the  project. 

Selection  Criteria:  The  Secretary  uses 
the  following  criteria  under  34  CFR  Part 
309  to  evaluate  an  application. 
References  to  the  Act  refer  to  the 
Education  of  the  Handicapped  Act. 

(a)  Importance.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  proposed  project  addresses 


concerns  in  light  of  the  purposes  of  this 
part. 

(2)  The  Secretary  considers — 

(i)  The  significance  of  the  problem  or 
issue  to  be  addressed; 

(ii)  The  extent  to  which  the  project  is 
based  on  previous  research  findings 
related  to  the  problem  or  issue; 

(iii)  The  numbers  of  individuals  who 
will  benefit;  and 

(iv)  How  the  project  will  address  the 
identified  problem  or  issue. 

(b)  Impact  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  probable 
impact  of  the  proposed  project  in 
meeting  the  needs  of  children  with 
handicaps,  birth  through  age  eight,  and 
their  families. 

(2)  The  Secretary  considers — 
(i)  The  contribution  that  project 

findings  or  products  will  make  to  current 
knowledge  and  practice; 

(ii)  The  methods  used  for 
dissemination  of  project  findings  or 
products  to  appropriate  target 
audiences;  and 

(iii)  The  extent  to  which  findings  or 
products  are  replicable,  if  appropriate. 

(c)  Technical  soundness.  (35  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  technical 
soundness  of  the  project  plan; 

(2)  In  reviewing  applications  under 
this  part,  the  Secretary  considers — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  proposed  sample  or  target 
population,  including  the  numbers  of 
participants  involved  and  methods  that 
will  be  used  by  the  applicant  to  ensure 
that  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition; 

(iii)  The  methods  and  procedures  used 
to  implement  the  design,  including 
instrumentation  and  data  analysis;  and 

(iv)  The  anticipated  outcomes. 

(3)  With  respect  to  training  projects,  in 
applying  the  criterion  in  paragraph 
(c)(2)(iii)  of  this  section,  the  Secretary 
considers — 

(i)  The  curriculum,  course  sequence, 
and  practica  leading  to  specific 
competencies;  and 

(ii)  The  relationship  of  the  project  to 
the  comprehensive  system  of  personnel 
development  plans  required  by  Parts  B 
and  H  of  the  Act  and  State  licensure  or 
certification  standards. 

(4)  In  addition  to  the  criteria  in 
paragraph  (c)(2)  of  this  section,  the 
Secretary,  in  reviewing  outreach 
projects,  also  considers — 

(i)  The  agencies  to  be  served  through 
outreach  activities; 


(ii)  The  current  services,  their 
location,  and  anticipated  impact  of 
outreach  assistance  for  each  of  those 
agencies; 

(iii)  The  model  demonstration  project 
upon  which  the  outreach  project  is 
based,  including  the  effectiveness  of  the 
model  program  with  children,  families, 
or  other  recipients  of  project  services; 
and 

(iv)  The  likelihood  that  the 
demonstration  project  will  be  continued 
and  supported  by  funds  other  than  those 
available  through  this  part; 

(d)  Plan  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  considers — 
(i)  The  extent  to  which  the 

management  plan  will  ensure  proper 
and  efficient  administration  of  the 
project; 

(ii)  Clarity  in  the  goals  and  objectives 
of  the  project; 

(iii)  The  quality  of  the  activities 
proposed  to  accomplish  the  goals  and 
objectives; 

(iv)  The  adequacy  of  proposed 
timelines  for  accomplishing  those 
activities;  and 

(v)  Effectiveness  in  the  ways  in  which 
the  applicant  plans  to  use  the  resources 
and  personnel  to  accomplish  the  goals 
and  objectives. 

(e)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quahty  of 
the  plan  for  evaluating  project  goals, 
objectives,  and  activities. 

(2)  The  Secretary  considers  the  extent 
to  which  the  methods  of  evaluation  are 
appropriate  and  produce  objective  and 
quantifiable  data. 

(f)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use. 

(2)  The  Secretary  considers — 

(i)  The  qualifications  of  the  project 
director  and  project  coordinator  (if  one 
is  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  project  personnel; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (f)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant  will  ensure 
that  personnel  are  selected  for 
employment  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
handicapping  condition. 

(3)  The  Secretary  considers 
experience  and  training  in  areas  related 
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to  project  goals  to  detennine  I 

qualificatioaB  of  key  personnel, 
(g)  Adequacy  of  resourcee.  (5  poiirtB] 

(1)  The  Secretary  reviews  eadi 
appfication  to  determine  adequacy  of 
resources  allocated  to  the  project. 

(2)  The  Secretary  considers  the 
adequacy  of  the  facilities  and  the 


equipment  and  supplies  ^t  the 
applicant  plans  to  use. 

(h)  Budget  and  cost-effectiveness.  (5 
points] 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  project 
has  an  adequate  budget 


(2)  The  Secretary  considers  the  extent 
to  which — 

{i)  The  budget  for  the  project  is 
adequate  to  undertake  project  activities; 
and 

(ii)  Costs  «n  reasonable  in  rriatioa  to 
objectives  of  the  project 
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Up  to  36. 

Research  Proiects  for  Severely 
Handicapped  fOttwr  Than  Deaf- 
Blind)     ChMran     and     Youth 
(CFDANo.64.O06C). 

Up  to  36. 

n— wch  Proiects  tor  Deaf-Blind 

Children  and  Youth  (CFDA  No. 

64.066H). 
Statewide  Systems  Change  (CFDA 

No.  64.0664). 
Inservice    Training— Services    for 

Severely  Handcapped  Children 

and  Youth  (CFDA  Na  64.0e6R). 
Extended  School  Year  Projects  for 

Severely  Handicapped  Children 

(CFDA  No.  B4.086S). 

Up  to  60. 

Up  to  36. 
Up  to  36. 

Program  for  Severely  Haatficapped 
Chikben 


CFDA  No.:  84.066 

Purpose:  To  provide  Federal  financial 
assistance  for  demonstration  or 
development  research,  training,  and 
dissemination  activities  for  severely 
handicapped,  including  deaf-blind, 
children  and  youth. 

Applicable  Regulations:  (a)  The 
regulations  for  the  Program  for  Severely 
Handicapped  Children,  34  CFR  Part  315, 
as  amended  August  24, 1987  (52  FR 
31958);  (b)  die  Education  Department 
General  Administrative  Regulations, 
(EDGAR).  34  CFR  Parts  74.  75.  77.  78, 
and  79;  and  (c)  when  adopted  in  final 
form,  the  annual  funding  priorities  for 
this  program.  Applicants  should  prepare 
their  applications  based  on  the  program 
regulations  and  the  proposed  priorities. 
If  there  are  substantive  changes  made 
when  the  final  armual  funding  priorities 
are  published,  applicants  will  be  given 
the  opportimity  to  amend  or  resubmit 
their  applications. 

Proposed  Priorities:  In  accordance 
with  the  Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105  (c)(3).  the  Secretary 
proposes  to  give  an  absolute  preference 
undo-  the  Program  for  Severely 


Handicapped  Children,  CFDA  84.088,  in 
fiscal  year  1988,  to  applications  that 
respond  to  the  following  priorities;  that 
is,  the  Secretary  presses  to  select  for 
funding  only  those  applications 
proposing  projects  that  meet  these 
priorities. 

Priority  1:  Nondirected  Demonstration 
and  Research  Projects  for  Severely 
Handicapped  (Other  than  Deaf- 
Blind)  Children  and  Youth  (CFDA 
84.0a6C) 
This  priority  supports  projects:  (1) 
That  develop  or  demonstrate  new,  er 
improvements  in  existing,  methods, 
approaches,  or  techniques  that  would 
contribute  to  the  adjustment  and 
education  of  severely  handicapped 
(other  than  deaf-blind]  children  and 
youth;  and  (2)  that  conduct  research  to 
identify  and  meet  specific  educational  or 
related  needs  selected  from  the  full 
range  of  special  needs  of  severely 
handicapped  (other  than  deaf-blind) 
children  and  youth.  Applicants  must 
indicate  whether  applications  are  to  be 
considered  demonstration  or  research 
projects. 

The  Secretary  particularly  invites 
applications  that:  (a)  Improve  the 
education  and  related  services  available 
to  individuals  with  the  most  severe 


impairments;  (b)  improve  and  expand 
social  interaction  skills  for  people  with 
severe  handicaps  through  training  in 
social  interaction  and  related  skills  and 
expansion  of  social  contacts  in  regular 
classrooms,  workplaces,  or  recreational 
activities;  or  (c)  improve  curricular  and 
instructional  procedures  that  enhance 
acquisition,  generalization,  and 
maintenance  of  functional  skills  and 
activities.  However,  ia  accordance  with 
the  Education  Department  General 
Administration  Regulations  (EDGAR)  at 
34  CFR  75.105(c)(1).  an  application 
submitted  under  this  notice  that  meets 
these  invitational  priorities  will  not  be 
given  a  competitive  or  absolute 
preference  over  other  applications. 

Priority  2:  Nondirected  Demonstration 
and  Research  Projects  for  Deaf- 
Blind  Children  and  Youth  (CFDA 
84.086H] 
This  priority  supports  projects  (1)  that 
develop  or  demonstrate  new.  or 
improvements  in  existing,  methods, 
approaches,  or  techniques  that  would 
contribute  to  the  adjustment  and 
education  of  deaf-blind  children  and 
youth;  and  (2)  that  conduct  research  to 
identify  and  meets  specific  educational 
or  related  needs  selected  from  the  full 
range  of  special  needs  of  deaf-blind 
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children  and  youth.  Applicants  must 
indicate  whether  applications  are  to  be 
considered  demonstration  or  research 
projects. 

The  Secretary  particularly  invites 
applications  that:  (a)  Improve  the 
expressive  and  receptive 
communication  of  children  who  are  deaf 
and  blind:  (b)  improve  the  preparation 
for  and  transition  to  supported 
employment;  (c)  improve  the  abilities 
and  opportunities  for  living  in  regular 
community  environments;  or  (d)  improve 
the  social  network  of  children  with  deaf- 
blindness  through  related  skill  training 
and  expansion  of  social  contacts  in 
regular  classrooms,  workplaces,  or 
recreational  settings.  However,  in 
accordance  with  the  Education 
Department  Administrative  Regulations 
(EDGAR)  at  34  CFR  75.10S(c](l),  and 
application  submitted  under  this  notice 
that  meets  this  invitational  priority  will 
not  be  given  a  competitive  or  absolute 
preference  over  other  applications. 

Priority  3:  State-wide  Systems  Change 
(CFDA  No.  84.0881) 

This  priority  supports  projects  that  (a) 
Develop,  in  conjunction  with  the  Part  B 
State  plan,  activities  to  improve  the 
quality  of  special  education  and  related 
services  in  the  State  for  severely 
handicapped  (including  deaf-bUnd] 
children  and  youth,  birth  through  21 
years  of  age,  and  to  change  the  delivery 
of  diese  services  from  segregated  to 
integrated  environments;  (b) 
significantly  increase  the  number  of 
severely  handicapped  children  in  the 
State  who  are  served  in  regular  school 
settings  alongside  their  same-aged 
nonhandicapped  peers;  (c)  evaluate  the 
effectiveness  of  these  activities, 
including  collecting  and  reporting  each 
year  on  the  number  of  children  with 
severe  handicaps  in  the  State  in  each 
type  of  educational  setting  and  showing 
changes  from  previous  years;  and  (d) 
disseminate  information  about  die 
project's  outcomes. 

Applicants  under  this  priority  must 
describe  in  detail  how  they  will 
accomplish  the  following  tasks: 

(1)  Identify  resources  available  in  the 
State  to  provide  the  needed  services  to 
children  and  youth  who  are  severely 
handicapped; 

(2)  Improve  the  State's  Part  B  and  Part 
H  child-fmd  activities  pertaining  to  all 
children  and  youth  with  severe 
handicaps  within  the  State; 

(3)  Establish  services  needed  to  assist 
these  children  and  youth  to  adiieve 
their  most  realistic  functioning  level  in 
normalized,  nonsegregated  least 
restrictive  environments.  These  services 
must  at  a  minimum: 


(i)  Develop  new  approaches  for 
delivery  of  integrated  educational 
services,  that  include  providing  severely 
handicapped  children  who  are  currently 
being  served  in  segregated  environments 
with  special  educational  and  related 
services  in  programs  at  facilities  with 
nonhandicapped  children; 

(ii)  Demonstrate  through  the  provision 
of  project  services  the  clear  movement 
of  participating  children  and  youth  to 
and  integration  into  less  segregated 
environments,  with  the  objective  of 
facilitating  the  placement  of  these 
children  in  appropriate  regular  school 
settings; 

(iii)  Demonstrate  the  delivery  of 
curricula  relevant  to  education  in 
integrated  settings  including  the 
teaching  of  social  integration  skills, 
commimity  reference  skills,  and 
employment  skills: 

(iv)  Promote  acceptance  of  severely 
handicapped  children  and  youth  by  the 
general  public  through  increasing  both 
the  quality  and  frequency  of  meaningful 
interactions  of  these  children  and  youth 
with  handicapped  and  nonhandicapped 
peers  and  adults;  and 

(v)  Describe  how  the  unique  needs  of 
deaf-blind  children  and  youth  will  be 
addressed  by  project  activities: 

(vi)  Demonstrate  the  effectiveness  of 
extended  school  year  activities  in 
promoting  the  development  and 
maintenance  of  skills  for  severely 
handicapped  children  and  youth;  and 

(vii)  Demonstrate  effective 
involvement  of  families  in  the  planning 
and  delivery  of  services  to  their  severely 
handicapped  children  and  youth; 

(4)  Establish  a  project  advisory  board 
having  representation  of  parents  of 
project  children  and  youth,  providers  of 
services  to  this  population,  and  State 
and  professional  organizations,  that  is 
responsible  for  providing  significant 
input  on  project  management 
procedures;  and 

(5)  Formulate  and  implement  formal 
written  policies  and  procedures  with 
relevant  State,  local  and  professional 
organizations  for  coordinating  services 
provided  to  the  target  population, 
including  the  elimination  of  overlapping 
and  redundant  services. 

Applications  responding  to  this 
priority  will  be  evaluated  under  the 
selection  criteria  for  demonstration  and 
training  projects. 

Priority  4:  Inservice  Training — Services 
for  Severely  Handicapped  Children 
and  Youth  (CFDA  No.  84.086R) 
This  priority  supports  projects  that 
utilize  effective  inservice  training 
activities  that  meet  the  needs  of 
qualified  personnel  to  provide 
educational  and  related  services  to 


severely  handicapped,  including  deaf- 
blind,  children  and  youth.  Personnel 
receiving  inservice  training  under  this 
priority  must  be  either: 

(1)  Currently  providing  educational 
services  to  these  severely  handicapped, 
including  deaf-blind,  children  and  youth; 
or 

(2)  Committed  by  signed  contract  or 
other  agreement  to  provide  children  and 
youth  for  at  least  a  one-year  period 
following  the  completion  ot  the  inservice 
training  provided  under  this  priority. 

The  inservice  training  provided  must 
be  based  on  innovative  practices  for  the 
education  of  these  children  and  youth  in 
least  restrictive  environments.  These 
practices  could  include,  for  example, 
training  sequences  for  development  of 
job-related  skills  determined  to  be 
critical  for  retention  of  students  in 
supported  work  placements;  use  of 
augmentative  communication  devices 
for  deaf-blind  children  placed  in  least 
restrictive  environments;  parental 
involvement  in  monitoring  the  progress 
of  their  severely  handicapped  children: 
and  application  of  research  project 
findings  with  severely  handicapped 
children  in  normalized  least  restrictive 
environments. 

Applicants  under  this  priority  must 
have  an  on-going  model  of  innovative, 
effective  educational  approaches  for 
severely  handicapped  (including  deaf- 
blind)  diildren  or  youth  at  which 
persons  receiving  inservice  training 
imder  this  priority  will  be  provided 
practicum  training  experiences. 

Training  may  be  made  available  for 
professionals  and  paraprofessionals  in 
educational,  vocational,  health,  social 
services,  and  other  related  service 
fields.  All  inservice  training  projects 
must  be  planned  in  consideration  of  the 
comprehensive  system  of  personnel 
development  required  under  Part  B  and 
Part  H  of  die  EHA  (See  34  CFR  300.139) 
and  demonstrate  ongoing  coordination 
and  cooperation  between  universities 
and  State  agencies.  Projects  could 
provide  for  release  time  of  participants, 
options  for  academic  credit,  salary  step 
credit  certification  renewal,  or  updating 
professional  skills. 

The  Secretary  may  authorize  the 
payment  of  stipends,  on  a  case-by-case 
basis,  for  inservice  training  in  an 
amount  the  Secretary  determines 
appropriate  for  a  particular  training 
activity. 

Priority  5:  Extended  School  Year 

Program  for  Severely  Handicapped 
Children  (CFDA  84.086S) 
This  priority  supports  demonstration 

projects  that  design,  implement,  and 

disseminate  information  about 

innovative  practices  that  provide 
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extended  school  year  activities  for 
severely  handicapped  children  who  may 
also  have  visual  and  hearing  handicaps. 
The  extended  school-year  programs  are 
those  that  provide  services  during  the 
interim  between  two  regular  school 
years,  if  the  interim  period  is  at  least 
four  weeks  in  length.  Activities  provided 
by  these  projects  may  include  any  of  the 
services  under  34  CFR  307.11(a)(1). 

These  projects  must  focus  on 
maintaining  and  enhancing  skill 
development  and  training  of  these 
children  in  integrated,  least  restrictive 
environments  that  promote  social  and 
communicative  interaction.  I 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  the 
proposed  priorities  to  the  contact  person 
named  in  this  notice. 

All  comments  submitted  in  response 
to  these  proposed  priorities  will  be 
available  for  public  inspection  during 
and  after  the  comment  period,  in  Room 
4092,  Switzer  Building,  330  C  Street, 
SW.,  Washington,  DC  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Date:  Comments  must  be  received  on 
or  before  December  18, 1987.  , 

Address:  Comments  should  be    I 
addressed  to:  Sara  Conlon,  Severely 
Handicapped  Branch,  Division  of 
Educational  Services,  Office  of  Special 
Education  Programs,  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Switzer  Building.  Room  3511  M/S  3409), 
Washington,  DC  20202. 

Contact:  Sara  Conlon,  Telephone  (202) 
732-1177,  or  Joseph  Clair,  Telephone 
(202)  732-1101. 

Program  Authority:  20  U.S.C.  14^. 

Supplementary  Information  and 
Requirements: 

Eligible  Applicants:  Public  or  private, 
nonprofit  or  profit,  organizations  or 
institutions  may  apply  for  an  award 
under  these  competitions. 

Selection  Criteria  for  Research 
Projects:  The  Secretary  uses  the 
following  criteria  under  34  CFR  315.32  to 
evaluate  an  application  for  a  research 
project: 

(a)  Importance  and  expected  impact 
of  the  research.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
project  will  develop  new  knowledge  in 
understanding  and  effectively  meeting 
the  needs  of  severely  handicapped 
children  and  youth,  including  the  extent 
to  which — 

(1)  The  programmatic  research  areas 
proposed  by  the  applicant  represent 
critical  areas  of  investigation,  or 
problems  whose  solution  would  have 


greatest  impact  on  improving  services  to 
severely  handicapped  children  and 
youth;  and 

(2)  The  specific  questions  to  be 
addressed  in  the  project  are  likely  to 
generate  knowledge  needed  for  bringing 
about  a  major  change  in  understanding 
of  the  topical  area. 

(b)  Technical  soundness  of  the 
project.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  technical 
soundness  of  the  research  plan, 
including — 

(i)  The  design; 
(ii)  The  proposed  sample; 
(iii)  Instrumentation;  and 
(iv)  Data  analysis  procedures. 

(2)  The  Secretary  also  reviews  each 
application  for  the  relevance  of  its 
proposed  training  efforts,  including — 

(i)  Strategies  for  provision  of  training; 
and 

(ii)  Relationships  between  the 
applicant,  other  organizations  or 
agencies  providing  training  in 
coordination  with  the  applicant,  and 
trainees  receiving  training  from  the 
applicant. 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(2)  How  the  objectives  of  the  project 
relate  to  the  purpose  of  the  program; 

(3)  The  quality  of  the  applicant's 
plans  to  use  its  resources  and  personnel 
to  achieve  each  objective;  and 

(4)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 

(d)  Quality  of  key  personnel.  [20 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director  or  principal  investigator; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(l)(i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin. 


gender,  age,  and  handicapping 
condition. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  {d)(l)(i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in 
conducting,  documenting,  and  applying 
research  pertaining  to  severely 
handicapped  children  and  youth; 

(ii)  Awareness  of  relevant  research 
findings  and  demonstration  project 
results  pertaining  to  other  handicapped 
children  and  youth  and  the  potential  for 
use  of  the  findings  and  results  with 
severely  handicapped  children  and 
youth;  and 

(iii)  Experience  in  communicating 
research  findings  to  service  providers  of 
severely  handicapped  children  and 
youth  and  in  assisting  these  providers 
with  effective  application  of  the 
findings. 

(e)  Budget  and  cost-effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project;  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(Cross-reference:  See  34  CFR  75.590 
Evaluation  by  the  grantee.) 

(g)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

(h)  Dissemination  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the 
dissemination  plan  for  the  project, 
including  the  extent  to  which  the 
applicant's  plan — 

(1)  Ensures  proper  and  efficient 
dissemination  of  project  information 
within  the  State  in  which  the  project  is 
located  and  throughout  the  Nation;  and 

(2)  Provides  a  clear  description  of  the 
content,  intended  audiences,  and 
timelines  for  production  of  all  project 
documents  and  other  products  that  the 
applicant  will  disseminate. 

Selection  Criteria  for  Demonstration 
and  Training  Projects:  The  Secretary 
uses  the  following  criteria  under  34  CFR 
315.33  to  evaluate  an  application  for  a 
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demonstration  project  and  a  training 
project.  The  Secretary  also  uses  these 
criteria  to  evaluate  a  dissemination 
project,  except  that  a  maximum  of  30 
points  may  be  given  for  criterion  (b) 
(plan  of  operation)  and  no  points  are 
provided  for  criterion  (g)  (dissemination 
plan). 

(a)  Extent  of  need  and  expected 
impact  of  the  project  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
project  is  consistent  with  national  needs 
in  the  provision  of  innovative  services  to 
severely  handicapped  children  and 
youth,  including  consideration  of — 

(1)  The  needs  addressed  by  the 
project; 

(2)  The  impact  and  benefits  to  be 
gained  by  meeting  the  educational  and 
related  service  needs  of  severely 
handicapped  children  and  youth  served 
by  the  project,  their  parents  and  service 
providers;  and 

(3)  The  national  significance  of  the 
project  in  terms  of  potential  benefits  to 
severely  handicapped  children  and 
youth  who  are  not  directly  involved  in 
the  project. 

(b)  Plan  of  operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  design  of  the 
project; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 


(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  and  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 

(c)  Quality  of  key  personnel.  [15 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  persoimel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
non-discriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (c)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  ^e  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(d)  Budget  and  cost-effectiveness.  (10 
points)  The  Secretary  reviews  each 


application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(e)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project;  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(Cross-reference:  See  34  CFR  75.590 
Evaluation  by  the  grantee.) 

(f)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

(g)  Dissemination  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the 
dissemination  plan  for  the  project, 
including  the  extent  to  which  the 
applicant's  plan — 

(1)  Ensures  proper  and  efficient 
dissemination  of  project  information 
within  the  State  in  which  the  project  is 
located  and  throughout  the  Nation;  and 

(2)  Adequately  includes  the  content, 
intended  audiences,  and  timeliness  for 
production  of  all  project  documents  and 
other  products  which  the  applicant  will 
disseminate. 


Services  for  Deaf-Bund  Children  and  Youth 

[Application  Notices  for  Fiscal  Year  1988] 


Title  and  CFDA  No. 

Deadline  for 
transmittal 

of 
applications 

Deadline  for 
intergovern- 
mental 
review 

Available 
funds  > 

Estimated  range  of 
awards  ■ 

Estimated 

size  of 

awards' 

Estimated 

number  of 

awante 

Project 
period  in 
monttis 

State  amd  Multi-State  Projects  for 
Deaf-Blind  Children  and  Youth 
(CFDA  No.  84.025A). 

Technical  Assistance  to  State  and 

2-19-88 
2-19-88 

4-19-88 
4-19-88 

400.000 
940,000 



90,000  to  11 0,000... 
940,000 

100.000 
940,000 

4 
1 

Up  to  36. 
Up  to  36. 

Multi-State  Projects  fof  Deaf- 
Blind  Children  and  Youth 
(CFDA  No.  84.025C). 

'  These  are  estimates.  The  actual  amount  available  for  awards  and  the  size  of  awards  cannot  be  determined  pending  final  action  by  the 
Congress. 


Title  of  Program:  Services  for  Deaf- 
Blind  Children  and  Youth. 

CFDA  No.:  84.025. 

Purpose:  To  provide  Federal  financial 
assistance  for  State  and  Multi-State 
projects  to  make  available  services  to 


deaf-blind  children  and  youth  and  to 
provide  technical  assistance  for  this 
population. 

Applicable  Regulations:  (a)  The 
regulations  for  the  Services  for  Deaf- 
Blind  Children  and  Youth  Program,  34 


CFR  Part  307,  (b)  the  Education 
Department  General  Administrative 
Regulations  (EDGAR).  34  CFR  Parts  74, 
75,  77,  78.  and  79;  and  (c)  when  adopted 
in  final  form,  the  annual  funding 
priorities,  CFDA  84.025C.  Applicants 
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should  prepare  their  applications  based 
on  the  program  regulations  and  the 
proposed  priorities.  If  there  are 
substantive  changes  made  when  the 
final  annual  funding  priorities  are 
published,  applicants  will  be  given  the 
opportunity  to  amend  or  resubmit  their 
apphcations. 

Priority  1:  State  and  Multi-State  Projects 
for  Deaf-Blind  Children  and  Youth 
(CFDA  No.  84.025A)  I 

In  accordance  with  34  CFR  ' 

75.105(c)(3),  the  Secretary  announces  an 
absolute  preference  for  fiscal  year  1988 
State  and  multi-State  projects 
authorized  under  34  CFR  307.11  for  deaf- 
blind  children  and  youth.  Any  State  is 
permitted  under  the  regulations  (See 
15  307.11(e)  and  307.20(a)(1))  to  choose 
to  receive  services  independently  from 
other  States.  This  priority  provides  the 
opportunity  for  a  State  presently 
participating  in  a  multi-State  project  for 
deaf-blind  children  and  youth  to 
withdraw  from  that  project  and  apply 
for  a  single  State  project. 

Proposed  Priority:  In  accordance  with 
the  Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105(c)(3).  the  Secretary 
proposes  to  give  an  absolute  preference 
under  the  Services  for  Deaf-BHnd 
Children  and  Youth  Program  in  fiscal 
year  1988  to  applications  that  respond  to 
the  following  priority;  that  is,  the 
Secretary  proposes  to  select  for  funding 
only  those  applications  proposing 
projects  that  meet  this  priority. 
Priority  2:  Technical  Assistance  to  State 
and  Multi-State  Projects  for  Deaf- 
Blind  Children  and  Youth  (CFDA 
84.025C) 
This  priority  supports  one  project  that 
on  a  national  basis  provides  technical 
assistance  to  grantees  under  34  CFR 
307.11  (State  and  Multi-State  Projects  for 
Deaf-Blind  Children  and  Youth)  in  the 
provision  of  services  to  deaf-blind 
children  and  youth  ages  birth  through  21 
years.  Applicants  must  describe  how 
they  will  meet  the  requirements 
specified  in  34  CFR  307.12  of  the 
program  regulations  and  demonstrate 
the  capability  to  serve  the  heterogenous 
population  of  deaf-blind  children  and 
youth,  including  those  children  who 
have  high  as  well  as  low  functional 
levels. 

Technical  assistance  services  are  to 
be  focused  on  the  improvement  of 
services  to  children  and  youth  with 
deaf-blindness  in  their  current 
placement  but  promote  the  movement  of 
those  children  in  restrictive  settings  to 
an  integrated,  less  restrictive 
environment 

The  applicant  must  describe  how  the 
project  will  develoo,  implement,  and 
evaluate  a  technical  assistance  plan 


with  each  34  CFR  307.11  grantee  and  the 
State  educational  agency  of  the  State  in 
which  the  technical  assistance  is 
provided.  In  addition,  the  applicant  must 
describe  how  the  project  will  provide 
technical  assistance  to  the  34  CFR  307.11 
grantees  in  their  preparation  and 
submission  of  data  required  under  34 
CFR  307.40,  including  a  reconciliation  of 
that  data  with  the  child  count  provided 
by  the  State  under  Part  B  of  the 
Education  of  the  Handicapped  Act  and 
Chapter  I  of  the  Education 
Consolidation  and  Improvement  Act. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  the 
proposed  priorities  to  the  contact  person 
named  in  this  notice. 

All  comments  submitted  in  response 
to  this  proposed  priority  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4092,  Switzer  Building,  330  C  Street  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  except  Federal  holidays. 

Date:  Comments  must  be  received  on 
or  before  December  18, 1987. 

Contact  Person:  For  priority  CFDA 
No.  84.025A,  contact  Charles  Freeman: 
and  for  proposed  priority  CFDA  No; 
84.025C,  contact  Helene  Corradino, 
Severely  Handicapped  Branch,  Division 
of  Educational  Services,  Office  of 
Special  Education  Programs, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  (Switzer  Building,  Room 
3511-M/S  3409),  Washington,  DC  20202. 
(202)  732-1177. 

Program  Authority:  20  U.S.C.  1422. 

Supplementary  Information  and 
Requirements:  Eligible  Applicants: 
Public  or  nonprofit  private  agencies, 
institutions,  or  organizations  may  apply 
for  an  award  under  these  competitions. 

Selection  Criteria:  The  Secretary  uses 
the  following  criteria  under  34  CFR  Part 
307  to  evaluate  an  application  for  new 
awards.  References  to  the  Act  refer  to 
the  Education  of  the  Handicapped  Act. 

(a)  Plan  of  operation.  (40  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 


(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualification  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant 
as  part  of  its  non-discriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quahty  of  the  evaluation  plan  for  the 
project.  [See]  34  CFR  75.590.  Evaluation 
by  the  Grantee) 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  arc  appropriate  for  the 
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project  and.  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Capability  of  applicant  agency.  (10 
points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
the  capability  of  the  applicant  public  or 
nonprofit  agencies,  organization,  or 
institutions  in  conducting  activities 
which  have  significant  relevance  to  the 
proposed  project. 

(g)  Dissemination  plan.  (5  points) 


(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  dissemination  plan  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  An  effective  plan  to  disseminate 
project  information  within  the  State  in 
which  the  project  is  located  and  to  make 
available  to  the  relevant  grantee  under 
S  307.15  significant  project  information 
for  appropriate  dissemination  of  such 
information  throughout  the  Nation;  and 

(ii)  A  clear  description  of  the  content, 
intended  audiences,  and  timelines  for 
production  of  all  documents  and  other 
products  proposed  for  development  by 
the  project. 

(h)  Cooperation  and  coordination  with 
other  organizations  and  institutions.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  ensures 
that  activities  funded  under  this  section 
will  be  coordinated  with — 


(i)  Similar  activities  funded  from 
grants,  contract,  and  cooperative 
agreements  awarded  under  Parts  C,  D, 
and  E  of  the  Act. 

(ii)  Other  agencies,  organizations,  and 
institutions  conducting  or  eligible  to 
conduct  activities  essential  to  the 
effective  implementation  of  the 
application  being  considered;  and 

(iii)  The  dissemination  of  materials 
and  information  concerning  the 
education  of  deaf-blind  children  and 
youth  required  under  the  clearinghouses 
authorized  under  section  633  of  Part  D  of 
the  Act. 

(2)  The  Secretary  looks  for 
information  that  shows  the  nature, 
extent,  and  timeliness  of  coordinated 
interaction  which  the  applicant  has  had 
and  proposed  to  have  to  facilitate 
implementation  of  project  activities  and 
continuation  of  these  activities  after 
termination  of  Federal  funding. 


EDUCATIONAL  MEDIA  RESEARCH,  PRODUCTION.  DISTRIBUTION.  AND  TRAINING 

[Application  ^4otices  for  Fiscal  Year  1988] 


Title  and  CFDA  No. 


Closed-Captioned  Sports  Program  (CFDA 

No.  84.026A). 
Closed-Captioned    Local    and    Regional 

News  (CFDA  No.  84.026L). 


Deadline  for 
transmittal 

of 
applicatioris 


2-19-88 
2-19-88 


Deadline  for 
intergovern- 
mental 
review 


4-19-88 
4-19-88 


Available 
funds' 


500.000 
500,000 


Estimated 
range  of 
awards' 


500,000 
500,000 


Estimated 

size  of 

awards' 


500.000 
50,000 


Estimated 

number  of 

awards 


1 
10 


Project 
period  in 
monttts 


Up  to  36. 

Up  to  36. 


^^^  Ttwse  are  estimates.  The  actual  amount  available  for  awards  and  the  size  of  awards  cannot  be  determir>ed  pending  final  actwn  by  ttie 


Title  of  Program:  Educational  Media 
Research,  Production.  Distribution,  and 
Training. 

CFDA  No.:  84.026. 

Purpose:  To  provide  Federal  financial 
assistance  for:  (a)  Conducting  research 
in  the  use  of  educational  media  and 
technology  for  persons  with  handicaps: 
(b)  producing  and  distributing 
educational  media  for  the  use  of  persons 
with  handicaps,  their  parents,  their 
actual  or  potential  employers,  and  other 
persons  directly  involved  in  work  for  the 
advancement  of  persons  with 
handicaps;  and  (c)  training  persons  in 
the  use  of  educational  media  for  the 
instruction  of  persons  with  handicaps. 
Awards  under  this  program  are 
authorized  under  Part  F  of  the  Education 
of  the  Handicapped  Act,  as  amended. 

Applicable  Regulations:  (a)  The 
regulations  for  the  Educational  Media 
Research,  Production,  Distribution,  and 
Training  Program,  34  CFR  Part  332;  (b) 
the  Education  Department  General 
Administrative  Regulations  (EDGAR),  34 


CFR  74,  75,  77,  7B,  and  79;  and  (c)  when 
adopted  in  final  form,  the  annual 
funding  priorities  for  this  program. 
Applicants  should  prepare  their 
applications  based  on  the  regulations 
and  the  proposed  priorities.  If  there  are 
any  substantative  changes  made  when 
the  final  annual  funding  priorities  are 
published,  applicants  will  be  given  the 
opportunity  to  amend  or  resubmit  their 
applications. 

Proposed  Priorities:  In  accordance 
with  the  Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105(c)(3),  the  Secretary 
proposes  to  give  an  absolute  preference 
under  the  Educational  Media  Research. 
Production,  Distribution,  and  Training 
program,  CFDA  No.  84.026,  for  fiscal 
year  1988  to  applications  that  respond  to 
the  following  priorities;  that  is,  the 
Secretary  proposes  to  select  for  funding 
only  those  applications  proposing 
projects  that  meet  these  priorities. 
Priority  1:  Closed-Captioned  Sports 
Program  (CFDA  No.  84.026A) 


This  priority  supports  one  cooperative 
agreement  for  the  closed-captioning  of 
sports  programs  to  permit  full  access  to 
remarks  made  by  sports  commentators. 
Currently,  access  to  the  commentary 
and  other  pertinent  information  is  not 
available.  This  project  will  offer  persons 
with  hearing  impairments  enriched 
educational  and  cultural  experiences  in 
which  sports  play  a  large  part. 
Priority  2:  Closed-Captioned  Local  and 
Regional  News  (CFDA  No.  84.026L) 

This  priority  supports  new  projects  for 
the  closed-captioning  of  local  television 
news  programs.  Projects  would  be 
incrementally  funded  to  encourage 
closed-captioning  of  local  news.  At  the 
end  of  the  third  year  applicants  are 
expected  to  continue  the  project  without 
additional  Federal  support. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  the 
proposed  priorities  to  the  contact  person 
named  in  this  notice. 
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All  comments  submitted  in  response 
to  these  proposed  priorities  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4092.  Switzer  Building.  330  C  Street  SW.. 
Washington,  DC  20202,  between  the 
hours  of  8:30  a.m.  and  4:00  p jn..  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Date:  Comments  must  be  received  on 
or  before  December  18, 1987. 

Contact  Person:  Malcolm  Norwood, 
Division  of  Educational  Services,  Office 
of  Special  Education  Programs,  400 
Maryland  Avenue  SW.  (Switzer        I 
Building,  Room  4088-M/S  2313  3094).' 
Washington.  DC  20202.  Telephone:  (202) 
732-1177. 

Program  Authority:  20  U.S.C  1451. 
145Z 

Supplementary  Information  and 
Requirements:  Eligible  applicants: 
Parties  eligible  for  grants  are  profit  and 
nonprofit  public  and  private  agencies, 
organizations,  and  institutions. 

Selection  Criteria:  The  Secretary  uses 
the  following  criteria  under  34  CFR  Part 
332  to  evaluate  an  application  under 
these  priorities: 

(a)  Plan  of  operation.  (25  points)    I 

(1)  The  Secretary  reviews  each      ' 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  e^icient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  grpups 
that  have  been  traditionally  under 
represented,  such  as — 

(A)  Handicapped  persons; 

(B)  Members  of  racial  or  ethnic 
minority  groups; 

(C)  Women;  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel.  (20 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for  i 
information  that  shows —                 | 

(i)  The  qualifications  of  the  projetit 
director  (if  one  is  to  be  used); 


(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)(i)  and  (ii) 
of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally  under 
represented,  such  as — 

(A)  Handicapped  persons; 

(B)  Members  of  racial  or  ethnic 
minority  groups; 

(C)  Women;  and 

(D)  The  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and 
training,  in  fields  related  to  the 
objectives  of  the  project,  as  well  as 
other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows- 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  points] 

(1)  The  Secretary  reviews  each 
appUcation  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  [See  34  CFR  75.590-Evaluation 
by  the  grantee.) 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Need.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  need  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 


(i)  The  need  for  the  proposed  activity 
with  respect  to  the  handicapping 
condition  served  or  to  be  served  by  the 
applicant; 

(ii)  The  potential  for  using  the  results 
in  other  projects  or  programs. 

(g)  Marketing  and  dissemination.  (5 
points) 

(1)  The  Secretary  reviews  eadi 
application  for  information  that  shows 
adequate  provisions  for  marketing  or 
disseminating  results. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  provisions  for  marketing  or 
otherwise  disseminating  the  results  of 
the  project;  and 

(ii)  Provisions  for  making  materials 
and  techniques  available  to  the 
populations  for  whom  the  project  would 
be  useful. 

Section  m — Instructions  for  Transmittal 
of  Applications 

Applicants  are  advised  to  reproduce 
and  complete  the  application  forms  in 
section  V.  Applicants  are  required  to 
submit  an  original  and  two  copies  of 
each  application  as  provided  in  this 
Section. 

Application  Delivered  by  Mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Application  Control  Center,  Attention: 
[Appropriate  CFDA  No.  Ij,  Washington, 
DC  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of 
Education.  If  an  application  is  sent 
through  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing:  (1)  A 
private  meter  postmark,  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 

Applications  Delivered  by  Hand:  An 
application  that  is  hand-delivered  must 
be  taken  to  the  U.S.  Department  of 
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Education.  Application  Control  Center, 
Room  3633.  Regional  Office  Building  #3. 
7th  &  D  Streets,  SW.,  Washington,  DC. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.  (Washington.  DC  time)  daily, 
except  Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Potential  applicants  frequently  direct 
questions  to  officials  of  the  Department 
regarding  application  notices  and 
programmatic  and  administrative 
regulations  governing  various  direct 
grant  programs.  To  assist  potential 
applicants  the  Department  has 
assembled  the  following  most  commonly 
asked  questions.  In  general  these 
questions  and  answers  are  applicable  to 
all  direct  grant  competitions  covered  by 
this  combined  application  package. 

Q.  Can  we  get  an  extension  of  the 
deadline? 

A.  No.  A  closing  date  may  be  changed 
only  under  extraordinary  circumstances. 
Any  change  must  be  announced  in  the 
Federal  Register  and  apply  to  all 
applications.  Waivers  for  individual 
applications  cannot  be  granted, 
regardless  of  the  circumstances. 

Q.  How  many  copies  of  the 
application  should  I  submit  and  must 
they  be  bound? 

A.  Current  Government-wide  policy  is 
that  only  an  original  and  two  copies 
need  be  submitted.  The  binding  of 
applications  is  optional.  At  least  one 
copy  should  be  left  unbound  to  facilitate 
any  necessary  reproduction.  Applicants 
should  not  use  foldouts,  photographs,  or 
other  materials  that  are  hard-to- 
duplicate. 

Q.  We  just  missed  the  deadline  for  the 
XXX  competition.  May  we  submit  under 
another  competition? 

A.  Yes.  but  it  may  not  be  worth  the 
postage.  A  properly  prepared 
application  should  meet  the 
specifications  of  the  competition  to 
which  it  is  submitted. 

Q.  I'm  not  sure  which  competition  is 
most  appropriate.  What  should  I  do? 

A.  We  are  happy  to  discuss  the 
questions  with  you  and  provide 
clarification  on  the  unique  elements  of 
the  various  competitions. 

Q.  Will  you  help  us  prepare  our 
application? 

A.  We  are  happy  to  provide  general 
program  information.  Clearly,  it  would 
not  be  appropriate  for  staff  to 
participate  in  the  actual  writing  of  an 
application,  but  we  can  respond  to 
specific  questions  about  application 
requirements,  evaluation  criteria,  and 
the  priorities.  Applicants  should 


understand  that  this  previous  contact  is 
not  required,  nor  does  it  guarantee  the 
success  of  an  application. 

Q.  When  will  I  find  out  if  I'm  going  to 
be  funded? 

A.  You  can  expect  to  receive 
notification  within  3  to  4  months  of  the 
application  closing  date,  depending  on 
the  number  of  applications  received  and 
the  number  of  competitions  with  closing 
dates  at  about  the  same  time. 

Q.  Once  my  application  has  been 
reviewed  by  the  Review  panel,  can  you 
tell  me  the  outcome? 

A.  No.  Every  year  we  are  called  by  a 
number  of  applicants  who  have 
legitimate  reasons  for  needing  to  know 
the  outcome  of  the  review  prior  to 
official  notification.  Some  applicants 
need  to  make  job  decisions,  some  need 
to  notify  a  local  school  district,  etc. 
Regardless  of  the  reason,  because  final 
funding  decisions  have  not  been  made 
at  that  point,  we  cannot  share 
information  about  the  review  with 
anyone. 

Q.  How  long  should  an  application 
be? 

A.  The  Department  of  Education  is 
making  a  concerted  effort  to  reduce  the 
volume  of  paperwork  in  discretionary 
program  applications.  The  scope  and 
complexity  of  projects  is  too  variable  to 
establish  firm  limits  on  length.  Your 
application  should  provide  enough 
information  to  allow  the  review  panel  to 
evaluate  the  significance  of  the  project 
against  the  criteria  of  the  competition.  It 
is  helpful  to  include  in  the  appendices 
such  information  as: 

(1)  Staff  qualifications.  These  should 
be  brief.  They  should  include  the 
person's  title  and  role  in  the  proposed 
project  and  contain  only  information 
relevant  to  the  proposed  project. 
Qualifications  of  consultants  and 
advisory  council  members  should  be 
provided  and  be  similarly  brief. 

(2)  Assurance  of  participation  of  an 
agency  other  than  the  applicant  if  such 
participation  is  critical  to  the  project, 
including  copies  of  evaluation 
instruments  proposed  to  be  used  in  the 
project  in  instances  where  such 
instruments  are  not  in  general  use. 

Q.  How  can  I  be  sure  that  my 
application  is  assigned  to  the  correct 
competition? 

A.  Applicants  should  clearly  indicate 
in  Block  6a,  6b,  and  7  of  the  face  page  of 
their  application  (Standard  form  424]  the 
CFDA  number  of  the  program  priority 
(e.g.,  84.023X)  representing  the 
competition  in  which  the  application 
should  be  considered.  If  this  information 
is  not  provided,  your  application  may 
inadvertently  be  assigned  and  reviewed 
under  a  different  competition  from  the 
one  you  intended. 


Q.  Will  my  application  be  returned  if  I 
am  not  funded? 

A.  We  no  longer  return  original  copies 
of  unsuccessful  applications.  Thus, 
applicants  should  retain  at  least  one 
copy  of  the  application.  Copies  of 
reviewer  comments  will  be  mailed  to 
applicants  who  are  not  successful. 

Q.  How  should  my  application  be 
organized? 

A.  The  application  narrative  should  be 
organized  to  follow  the  exact  sequence 
of  the  components  in  the  selection 
criteria  of  the  regulations  pertaining  to 
the  specific  program  competition  for 
which  the  application  is  prepared.  In 
each  instance,  a  table  of  contents  and  a 
one-page  abstract  summarizing  the 
objectives,  activities,  project 
participants,  and  expected  outcomes  of 
the  proposed  project  should  precede  the 
application  narrative. 

Q.  Is  travel  allowed  under  these 
projects? 

A.  Travel  associated  with  carrying  out 
the  project  is  allowed  (i.e.  travel  for  data 
collection,  etc.).  Because  we  may 
request  the  principal  investigator  or 
director  of  funded  projects  to  attend  an 
annual  meeting,  you  may  also  wish  to 
include  a  trip  to  Washington.  DC  in  the 
travel  budget.  Travel  to  conferences  is 
sometimes  allowed  when  it  is  for 
purposes  of  dissemination. 

Q.  If  my  application  receives  a  high 
score  from  the  reviewer  does  that  mean 
that  I  will  receive  funding? 

A.  No.  It  is  often  the  case  that  the 
number  of  applications  scored  highly  by 
or  approved  by  the  reviewers  exceeds 
the  dollars  available  for  funding  projects 
under  a  particular  competition.  The 
order  of  selection,  which  is  based  on  the 
scores  of  the  applications  and  other 
relevant  factors,  determines  the 
applications  that  can  be  funded. 

Q.  What  happens  during  negotiations? 

A.  During  negotiations  technical  and 
budget  issues  may  be  raised.  These  are 
issues  that  have  been  identified  during 
panel  and  staff  review  and  require 
clarification.  Sometimes  issues  are 
stated  as  "conditions."  These  are  issues 
that  have  been  identified  as  so  critical 
that  the  award  cannot  be  made  unless 
those  conditions  are  met.  Questions  may 
also  be  raised  about  the  proposed 
budget.  Generally,  these  issues  are 
raised  because  there  is  inadequate 
justification  or  explanation  of  a 
particular  budget  item,  or  because  the 
budget  item  seems  unimportant  to  the 
successful  completion  of  the  project.  If 
you  are  asked  to  make  changes  that  you 
feel  could  seriously  affect  the  project's 
success,  you  may  provide  reasons  for 
not  making  the  changes  or  provide 
alternative  suggestions.  Similarly,  if 
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proposed  budget  reductions  will,  in  your 
opinion,  seriously  affect  the  project 
activities,  you  may  explain  why  and 
provide  additional  justification  for  the 
proposed  expenses.  An  award  cannot  be 
made  until  all  negotiation  issues  have 
been  resolved. 

Q.  If  my  application  is  successful  can  I 
assume  I  will  get  the  estimated/ 
projected  budget  amounts  in  subsequent 
yean? 

A.  No.  The  estimate  for  subsequent 
year  project  costs  is  helpful  to  us  for 
planning  purposes  but  it  in  no  way 
represents  a  commitment  for  a 
particular  level  of  funding  in  subseqent 
years.  Grantees  having  a  multi-year 
project  will  be  asked  to  submit  a 
continuation  application  and  a  detailed 
budget  request  prior  to  each  year  of  the 
project. 

Q.  What  is  a  cooperative  agreement 
and  how  does  it  differ  from  a  grant? 

A.  A  cooperative  agreement  is  similar 
to  a  grant  in  that  its  principal  purpose  is 
to  provide  assistance  for  a  public 
purpose  of  support  or  stimulation  as 
authorized  by  a  Federal  statute.  A 
cooperative  agreement  differs  from  a 
grant  because  of  the  substantial 
involvement  anticipated  between  the 
executive  agency  (in  this  case  the 
Department  of  Education)  and  the 
recipient  during  the  performance  of  the 
contemplated  activity. 

Q.  Is  the  procedure  for  applying  for  a 
cooperative  agreement  different  from 
the  procedure  for  applying  for  a  grant? 

A.  No.  If  the  Department  of  Education 
determines  that  a  given  award  should  be 
made  by  cooperative  agreement  rather 
than  a  grant  the  applicant  will  be 
advised  at  the  time  of  negotiation  of  any 
special  procedures  that  must  be 
followed. 

Q.  How  do  I  provide  an  assurance? 

A.  Simply  state  in  writing  that  you  are 
meeting  a  prescribed  requirement. 

Q.  where  can  copies  of  the  Federal 
Register,  program  regulations,  and 
Federal  statutes  be  obtained? 

A.  Copies  of  these  materials  can 
usually  be  found  at  your  local  library.  If 
not,  they  can  be  obtained  from  the 
Government  Printing  Office  by  writing 
to:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  Telephone:  (202] 
783-3238. 

Section  IV — Intetgovenunental  Review 
of  Federal  Programs 


The  regulations  implementing 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs",  are  in  34  CFR  Part  79. 

Applicability  of  the  Executive  Order 
to  an  individual  program  is  indicated  in 
the  program  lifiting  in  Section  II,  by  a 


deadline  date  for  transmitting  comments 
under  the  column  "Deadline  for 
Intergovernmental  Review".  If  the  Order 
is  not  applicable  to  a  particular  program, 
that  fact  is  indicated  by  the  symbol  "N/ 
A". 

The  objective  of  Executive  Order 
12372  is  to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  contact, 
immediately  upon  receipt  of  this  notice, 
the  Single  Point  of  Contact  for  eadi 
State  and  follow  the  procedures 
established  in  those  States  under  the 
Executive  Order.  A  list  containing  the 
Single  Point  of  Contact  for  each  State  is 
included  in  the  application  package  for 
these  programs. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date  in 
the  program  announcement  for 
Intergovernmental  Review  to  the 
following  address:  The  Secretary,  E.O. 

12372— CFDA#  84 ,  U.S. 

Department  of  Education.  M.S.  6401. 400 
Maryland  Avenue.  SW..  Washington. 
DC  20202. 

On  line  1  of  the  above  address,  please' 
provide  the  correct  catalog  of  Federal 
Domestic  Assistance  number  (CFDA#) 
of  the  program  for  which  a  comment  of 
State  process  recommendation  on  an 
application  is  submitted. 

In  those  States  that  require  review  for 
this  program,  applications  are  to  be 
submitted  simultaneously  to  the  State 
Review  Process  and  the  U.S. 
Department  of  Education. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  appHcations. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPUCANT  SUBMITS  ITS 
COMPLETED  APPUCATIONS.  DO 
NOT  SEND  APPLICATIONS  TO  THE 
ABOVE  ADDRESS. 


State  Single  Points  of  Contact 

Augnst,  1987. 

Alabama 

Mrs.  Donna ).  Snowden,  State  Single 
Point  of  Contact,  Alabama  State 
Gearinghouse,  Department  of 
Economic  &  Community  Affairs,  P.O. 
Box  2939, 3465  Norman  Bridge  Road, 
Montgomery,  Alabama  36105-0939, 
Telephone  (205)  284-8905 

Arizona 

Ms.  Janice  Dunn.  Arizona  State 
Clearinghouse,  1700  West 
Washington,  Fourth  Floor,  I^oenix, 
Arizona  85007.  Telephone  (602)  255- 
5504 

Arkansaa 

Mr.  Joseph  Gillesbie,  Manager.  State 
Clearinghouse,  Office  of 
Intergovernmental  Service, 
Department  of  Finance  and 
Administration.  P.O.  Box  3278,  Little 
Rock,  Arkansas  72203.  Telephone 
(501)  371-1074 

California 

State  Single  Point  of  Contact,  Office  of 
Planning  and  Research.  1400  Tenth 
Street,  Sacramento.  Cahfornia  95814, 
Telephone  (916)  323-7480 

Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street. 
Room  520.  Denver,  Colorado  80203, 
Telephone  (303)  886-2156 

Connecticut 

Gary  E.  King,  Under  Secretary,  Attn: 
Intergovernmental  Review 
Coordinator,  Comprehensive  Planning 
Division,  Office  of  Policy  and 
Management.  80  Washington  Street. 
Hartford.  Connecticut  06106-4459, 
Telephone  (203)  566-3410 

Delaware 

Francine  Booth.  State  Single  Point  of 
Contact.  Executive  Department. 
Thomas  Collins  Building,  Dover, 
Delaware  19903,  Telephone  (302)  73&- 
4204 

District  of  Columbia 

Lovetta  Davis,  State  Single  Point  of 
Contact,  Executive  Office  of  the 
Mayor,  Office  of  Intergovernmental 
Relations,  Room  416,  District  Building, 
1350  Pennsylvania  Avenue,  NW., 
Washington,  DC.  20004,  Telephone 

•    (202)727-9111 


Federal  Register  /  Vol,  52.  No.  222  /  Wednesday.  November  18.  1987  /  Notices 44339 


Florida 

George  Meier,  State  Single  Point  of 
Contact.  Executive  Office  of  the 
Governor.  Office  of  Planning  and 
Budgeting.  The  Capitol  Tallahassee. 
Florida  32301.  Telephone  (904)  488- 
8114 

Georgia 

Charles  H.  Badger.  Administrator. 
Georgia  State  Clearinghouse.  270 
Washington  Street.  SW..  Atlanta, 
Georgia  30334,  Telephone  (404)  656- 
3855 

Hawaii 

Mr.  Harold  S.  Masumoto,  Acting 
Director,  Office  of  State  banning. 
Department  of  Planning  and  Economic 
Development.  Office  of  the  Govemw, 
State  Capitol.  Honohilu.  Hawaii  96813, 
Telephone  (808)  548-3016  or  548^3085 

Illinois 

Tom  Berkshire.  State  Single  Point  of 
Contact.  Office  of  the  Governor.  State 
of  Illinois.  Springfield,  Illinois  62706, 
Telephone  (217)  782-8639 

Indiana 

Peggy  Boehm.  Deputy  Director.  State 
Budget  Agency.  212  State  House. 
Indianapolis,  Indiana  46204. 
Telephone  (317)  23^-5610 

Iowa 

A.  Thomas  Wallace,  Iowa  Department 
of  Economic  Development,  Division  of 
Commimity  Progress,  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3864 

Kansas 

Martin  Kennedy,  Inteigovemmental 
Liaison,  Department  of 
Administration.  Division  of  the 
Budget,  Room  152^  State  Capitol 
Building,  Topeka,  Kansas  66612. 
Telephone  (913)  29&-2436 

Kentucky 

Robert  Leonard,  State  Single  Point  of 
Contact.  Kentucky  State 
Clearinghouse.  2nd  Floor  Capital 
Plaza  Tower,  Frankfort.  Kentucky 
40601.  Telephone  (502)  564-2382 

Louisiana 

Colby  S.  LaPlace,  Assistant  Secretary, 
Department  of  Urban  &  Community 
Affairs,  Office  of  State  Clearinghouse, 
P.O.  Box  94455,  Capitol  Station,  Baton 
Rouge,  Louisiana  70804,  Telephone 
(504)342-9790 

Maine 

State  Single  Point  of  Contact,  Attn:  Hal 
Kimbal,  State  Planning  Office,  State 
House  Station  38,  Augusta,  Maine 
04333,  Telephone  (207)  289-3154 


Maryland 

Guy  W.  Hager,  Director.  Maryland  State 
Clearin^ouse,  Department  of  State 
Planning.  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365. 
Telephone  (301)  225-4490 

Massachusetts 

State  Single  Point  of  Contact.  Attn: 
Beverly  Boyle.  Executive  Office  of 
Communities  &  Development,  100 
Cambridge  Sti-eet,  Room  904,  Boston. 
Massachusetts  02202,  Telephone  (617) 
727-3253 

Michigan 

Michelyn  Pasteur,  Deputy  Director, 
Local  Development  Services, 
Department  of  Commerce,  Federal 
Project  Review  System,  6500 
Mercantile  Way,  Suite  2,  Lansing, 
Michigan  48910.  Telephone  (517)  373- 
6190 

Please  direct  correspondence  to:  Deputy 
Director,  Local  Development  Services, 
Department  of  Commerce,  P.O.  Box 
30225,  Lansing.  Michigan  48910 

Minnesota 

Maurice  D.  Chandler.  State  Single  Point 
of  Contact,  Intergovernmental  Review. 
Minnesota  State  Planning  Agency, 
Room  101,  Capitol  Square  Building,  St. 
Paul,  Minnesota  55101,  Telephone 
(612)  296-2571 

Mississippi 

Mr.  Marian  Baucum.  Office  of  Federal 
State  Programs.  Department  of 
Planning  and  Policy.  2000  Walter 
Sillers  Building,  500  High  Sb«et, 
Jackson,  Mississippi  39202,  Telephone 
(601)  359-3150 

Missouri 

Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of 
Administration,  Division  of  General 
Services.  P.O.  Box  809,  Room  760 
Truman  Building,  Jefferson  City, 
Missouri  65102,  Telephone  (314)  751- 
4834 

Montana 

Sue  Health.  State  Single  Point  of 
Contact,  Intergovernmental  Review 
Clearinghouse,  c/o  Office  of 
Lieutenant  Governor.  Capitol  Station, 
Helena,  Montana  59620,  Telephone 
(406)  444-5522 

Nevada 

Jean  Ford,  Nevada  Office  of  Community 
Services.  Capitol  Complex,  Carson 
City,  Nevada  89710,  Telephone  (702) 
885-4420 

Please  direct  correspondence  and 
questions  to:  John  Walker, 
Clearinghouse  Coordinator 


New  Hampshire 

David  G.  Scott,  Acting  Director,  New 
Hampshire  Office  of  State  Planning.  2 
1/2  Beacon  Street,  Concord,  New 
Hampshire  03301.  Telephone  (603) 
271-2155 

New  Jersey 

Barry  Skokowski,  Director.  Division  of 
Local  Government  Services. 
Department  of  Community  Affairs.  CN 
803,  363  West  State  Street,  Trenton. 
New  Jersey  08625-0803.  Telephone 
(609)  292-6613 

Please  direct  correspondence  and 
questions  to:  Nelson  S.  Silver.  State 
Review  Process.  Division  of  Local 
Government  Services — CN  803, 
Trenton,  New  Jersey  06625-0803, 
Telephone  (609)  292-9025 

New  Mexico 

Dean  Olson,  Director,  Management  & 
Program  Analysis  Division, 
Department  of  Finance  & 
Administration.  Room  424,  State 
Capitol  Building.  Santa  Fe.  New 
Mexico  87503,  Telephone  (505)  827- 
3885 

New  York 

Harold  W.  Juhre.  Jr..  Director  of  the 
Budget,  New  York  State,  Division  of 
the  Budget.  State  Capitol  Albany. 
New  York  12224,  Telephone  (518)  474- 
1605 

Please  direct  correspondence  and 
questions  to:  New  York  State 
Clearinghouse 

North  Carolina 

Chrys  Baggett,  Director,  State 
Clearinghouse,  Department  of 
Administration,  116  West  Jones  Street, 
Raleigh,  North  Carolina  27611, 
Telephone  (919)  733-4131 

North  Dakota 

William  Robinson,  State  Single  Point  of 
Contact,  Office  of  Intergovernmental 
Affairs,  Office  of  Management  and 
Budget,  14th  Floor.  State  Capitol. 
Bismarck,  North  Dakota  58505, 
Telephone  (701)  224-2094 

Ohio 

Larry  Weaver,  State  Single  Point  of 
Contact,  State/Federal  Funds 
Coordinator,  State  Clearinghouse. 
Office  of  Budget  and  Management.  30 
East  Broad  Street.  34th  Floor, 
Columbus.  Ohio  43266-0411. 
Telephone  (614)  466-0699 

For  Information  Contact:  Leonard  E. 
Roberts,  Deputy  Director 
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Oklahoma 

Don  Strain.  State  Single  Point  of 
Contact,  Oklahoma  Department 
Commerce,  Office  of  Federal 
Assistance  Management,  6601 
Broadway  Extension.  Oklahoma  City. 
Oklahoma  73116.  Telephone  (405)  843- 
9770 


Oregon 

Attn:  Delores  Streeter,  State  Single  Point 
of  Contact.  Intergovernmental 
Relations  Division,  State  I 

Clearinghouse,  155  Cottage  Street, 
N.E.,  Salem,  Oregon  97310.  Telephone 
(503)  373-1998 

Pennsylvania 

Laine  A.  Heltebridle,  Special 
Assistance.  Pennsylvania 
Intergovernmental  Council.  P.O.  Box 
11880.  Harrisburg.  Pennsylvania 
17108.  Telephone  (717)  783-3700 

Rhode  Island  ' 

Daniel  W.  Varin.  Chief,  Rhode  Island 
Statewide  Planning  Program.  265 
Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656 
Please  direct  correspondence  and 
questions  to:  Michael  T.  Marfeo. 
Review  Coordinator 

South  Carolina 

Danny  L.  Cromer,  State  Single  Point  of 
Contact,  Grant  Services.  Office  of  the 
Governor,  1205  Pendleton  Street. 
Room  477,  Columbia,  South  Carolina 
29201,  Telephone  (803)  734-0435 

South  Dakota 

Sue  Korte,  State  Clearinghouse 
Coordinator.  State  Government 
Operations.  Second  Floor.  Capitol 
Building.  Pierre.  South  Dakota  57501. 
Telephone  (605)  773-3661 

Tennessee 


Charles  Brown.  State  Single  Point  of 
Contact.  Tennessee  State  Planning 
Office.  1800  lames  K.  Polk  Building. 
505  Deaderick  Street,  Nashville. 
Tennessee  37219,  Telephone  (615)  741- 
1676 


Texas 

Thomas  C.  Adams.  Office  of  Budget  and 
Planning,  Office  of  the  Governor,  P.O. 
Box  12428.  Austin,  Texas  78711 
Telephone  (512)  463-1778 

Utah 

Dale  Hatch.  Director,  OfHce  of  Planning 
and  Budget.  State  of  Utah.  116  State 
Capitol  Building.  Salt  Lake  City.  Utah 
84114.  Telephone  (801)  533-5245 

Vermont 

Edmund  R.  Morrison.  Business  Manager, 
Department  of  General  Services.  State 
of  Vermont.  State  Administration 
Building.  Montpelier.  Vermont  05602, 
Telephone  (802)  828-2211 


Virginia 

Nancy  Miller.  Intergovernmental  Affairs 
Review  Officer,  Department  of 
Housing  &  Community,  Development. 
205  North  4th  Street.  Richmond. 
Virginia  23219.  Telephone  (804)  786- 
4474 

Washington 

Don  Goodrich.  Coordinator.  Department 
of  Community  Development.  Attn: 
Intergovernmental  Review  Process. 
Ninth  and  Columbia  Building, 
Olympia.  Washington  98504-4151, 
Telephone  (206)  586-1240 

West  Virginia 

Fred  Cutlip.  Director.  Community 
Development  Division.  Governor's 
Office  of  Community  &  Industrial 
Development.  Building  #6,  Room  553, 
Charleston.  West  Virginia  25305. 
Telephone  (304)  34ft-4010 

Wisconsin 

James  R.  Klauser.  Secretary.  Wisconsin 
Department  of  Administration,  101 
South  Webster  Street.  GEF  2.  P.O.  Box 
7864.  Madison.  Wisconsin  53707-7864, 
Telephone  (608)  26&-1741 

Please  direct  correspondence  and 
questions  to:  Thomas  Krauskopf, 
Federal-State  Relations  Coordinator. 
Wisconsin  Department  of 
Administration 

Wyoming 

Ann  Redman.  State  Single  Point  of 
Contact.  Wyoming  State 
Clearinghouse,  State  Planning 
Coordinator's  Office.  Capitol  Building, 
Cheyenne.  Wyoming  82002.  Telephone 
(307)  777-7574 

Territories 

Guam 

State  Single  Point  of  Contact.  Guam 
State  Clearinghouse,  Office  of  the 
Lieutenant  Governor,  P.O.  Box  2950, 
Agana.  Guam  96910 

Northern  Mariana  Islands 

State  Single  Point  of  Contact.  Planning 
and  Budget  Office.  Office  of  the 
Governor,  Saipan,  CM,  Northern 
Mariana  Islands  96950 

Puerto  Rico 

Patria  Custodio/Israel  Soto  Marrero. 
Chairman/Director.  Puerto  Rico 
Planning  Board,  Minillas  Government 
Center.  P.O.  Box  41119.  San  Juan. 
Puerto  Rico  00940-9985.  Telephone 
(809)  727-4444 
Virgin  Islands 

Jose  L.  George.  Director,  Office  of 
Management  and  Budget,  No.  32  &  33 
Kongens  Gade.  Charlotte  Amalie,  V.I. 
00802.  Telephone  (809)  774-0750 


Section  V.  Application  Instructions  and 
Forms 

This  application  is  divided  into  three 
parts.  These  parts  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized. 

The  parts  are  as  follows: 
Part  I:  Federal  Assistance  Face  Sheet 

(Form  SF  424)  and  instructions 
Part  II:  Budget  Information 
Part  III:  Application  Narrative. 

No  grants  may  be  awarded  unless  a 
completed  application  form  has  been 
received.  (20  U.S.C.  1021. 1041;  34  CFR 
Part  778) 

Submit  the  original  and  two  copies  to: 

Mailing  Address:  U.S.  Department  of 
Education.  Application  Control  Center, 

Attention:  (CFDA  # ),  400  Maryland 

Ave..  SW.,  Washington.  DC  20202. 

Hand  delivery:  U.S.  Department  of 
Education.  Application  Control  Center, 

Attention:  (CFDA  # ),  Room  3633, 

Regional  Office  Building  #3,  7th  &  D 
Streets,  SW.,  Washington,  DC  20202. 

Competitions  Included  in  This 
Combined  Application  Package 

I       Note:  The  applicant  must  indicate  in  Item 
,    6a.  of  this  application  form  for  federal 
1    assistance  (Standard  Form  424).  the  CFDA 

number  and  alpha  of  the  competition  to 
I   which  the  application  is  being  submitted.  The 
I   competition  title  should  be  indicated  in  Item 

6b.  of  the  form.  (Abbreviate  if  necessary.) 


CFDA 

Program/competition  title 

Handicapped  CtiikJrens'  Earty  Education 

Program 

84.024A 

Demonstratxjn  Projects  lor  Integrated  Pre- 

school Services. 

84.024F 

Demonstration  Projects  lor  Methodology  lor 

Serving  Inlants  and  Toddters  with  Spedtic 

Disabilities. 

84.024C 

National  Outreach  Projects. 

84.024E 

state-wide  Outreach  Projects. 

84.024G 

Nondirecled  Experimental  Projects. 

84.024H 

Expenmental     Projects     on     Compensatory 

Strategies. 

84  024J 

Approacties  lor  Ir)struc1ing  arxj  Maintaining 

Students  with  Handicaps  in  General  Educa- 

tion Classrooms. 

84  024U 

Early  Childhood  Research  Institule— Transi- 

tions. 

84.024S 

Early  Childhood  Research  Institute— Interven- 

Program  lor  Severely  Handicapped  Children 

84  0860 

Nondirected    Demonstration    and    Research 

Projects  lor  Severely  Handicapped  (Other 

than  Deal-Blind)  Children  and  Youth. 

84  086H 

Nondirected    Demonstration    and    Research 

Projects  lor  Deal-Blind  Children  and  Youth. 

B4.0e6J 

Statewide  Systems  Change. 

84  0e6R 

Insennce    Training— Services    lor    Severely 

Handicapped  Children  and  Youth. 

84.0865 

Extended  School  Year  Projects  lor  Severely 

Handicapped  Children. 

Senicas  lor  Deal-Blind  Children  and  Youth 

84  025A 

State  and  Multi-State  Projects  lor  Deal-Blind 

Children  and  Youth. 

84.025C 

Technical  Assistance  to  State  and  Multi-State 

Projects  lor  Deal-Blind  Children  and  Youth. 

Educational  Media  Research,  Production. 

Oistritxition.  and  Training 

84.026A 

Closed-Captioned  Sports  Program. 

84  026L 

Closed-Captioned  Local  and  Regional  News. 
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FEDERAL  ASSISTANCE 


1.  TYPE 

OF 
SUBMISSION 


D  NOTICE  OF  INTENT  (OPTIONAU 
D   PnEAPPUCATION 
D  APPLICATION 


2.  APPLI- 
CANTS 

CATION 
lOENTI- 
FIER 


ft.  PHMM^^I 


l>.CMTE 


Tmr    awnrt    ^ 


19 


3.  STATE 
APPLI- 
CATION 
IDENTI- 
FIER 
MOTS' TOR 
ASSIONEO 
•Y  STATE 


OMB  Approwil  Wo.  034>-OOOS 


■.NUMBER 


b.  DATE 
ASSIGNED 


Ytmr    momA    d&f 


19 


Utm 


4.  LEGAL  APPLICANT/RECIPIENT 

a.  Applicant  Nam* 

b.  Oi^/KvsMon  Unl 
c  SMal/P.O.  Bm 
dCMr 
I.  SUM 

R.  ConlBcl  Pnon  fN^att 
4  TtkfkMi  NtK) 


aiOeur«ir 
B.21POo«a. 


7.  TITLE  OF  APPUCANTS  PROJECT  (Uaa 


IV  af  Ma  foipi  to  piowda  a  auMitafy  daacripaoo  oi  Via 


9.  AREA  OF  PROJECT  MPACT  (Nmm  tfeUa.  cmalia  una  He) 


ta. 


PROPOSED  FUNOMG 


FEDERAL 


b.  APPLICANT 


c.  STATE 


d.  LOCAL 


a.  OTHER 


Total 


■00 
.00 


■00 
M 

■ 

■00 

M 


to.  ESTIMATED  NUMBER 
OF  PERSONS  BENEFITING 


IS. 


CONGRESSIONAL  DISTRICTS  OF: 


a.  APPLICANT 


15.  PROJECT  START 


DATE 


tt&r   moHlh    dn 


19 


ia.  DATE  DUE  TO 

FEDERAL  AGENCY  I 


b^  PROJECT 


1&  PROJECT 
DURATION 


19 


M€9t   M0ffn    9tp 


1  EMPLOYER  lOENTVICATION  NUMBER  (EM) 


& 

PRO- 
GRAM 

(FhmCFDAJ 


a  NUMBER 


u 


MULTIPLE  D 


b.  TITLE 


S.  TYPE  OF  APPLICANT/RECIPIENT 


CMtf  Qfpftfftttt  tttttf 


D 


11.  TYPE  OF  ASSISTANCE 
E-O 


14^  TYPE  OF  APPLICATION 
«    Hi 


■ff'W  111  Imm  I     I 


17.  TYPE  OF  CHANGE  mrl*<rMW 

»    III  liiiOJ—  f-OtmOfc^ 


Eimrappio- 


19.  FEDERAL  AGENCY  TO  RECEIVE  REOUEST 


a  ORGANIZATIONAL  UNff  (IF  APPROPRIATE) 


c  ADDRESS 


b.  ADMINISTRATIVE  CONTACT  (IF  KNOWN) 


22. 

THE 

APPLICANT 
CERTIFIES 
THAT*- 


23. 

CERTIFYING 
REPRE- 
SENTATIVE 


To  ttia  baat  of  my  hiioiiiilartoa  and  balial, 


ara  mia  and  conact.  Via  documant 
baan  duly  auVimiiad  by  Via 
Dooy  o*  via  ippKani  ana  via 
WIN  oompiy  iMai  aiv  amcnao 
If  Via  aaalatanoa  ia  appravad. 


20.  EXISTING  FEDERAL  GRANT 
DENTIFICATION  NUMBER 


21.  REMARKS  ADDED 


a 


■IM- 


D 


No 


a  YES.  THIS  NOnCE  OF  INTENT/PREAPPUCATION/APPUCATION  WAS  MADE  AVAILABIJE  TO  THE  STATE 
EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON: 
DATE 

b^  NO.  PROGRAM  IS  NOT  COVERED  BY  E.O^  12372  D 

OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW    D 


a  TYPED  NAME  AND  TITLE 


24.  APPUCA- 
TION 
RECEIVED 


Ytor    mtomtk    duf 


19 


27.  ACnON  TAKEN 

a  a  AWARDED 
D  b  REJECTED 
O  c.  RETURNED  FOR 

AMENDMENT 
a  d.  RETURNED  FOR 

E  O  12372  SUBMtSSON 

BY  APPLK^kNT  TO 

STATE 
O  a  DEFERRED 
a  I.   WITHDRAWN 


bL  SIGNATURE 


2S.  FEDERAL  APPLICATION  lOENTIFICATKM  NUMBER 


28. 


FUNOINQ 


a  FEDERAL 


b.  APPUCANT 


c.  STATE 


i.  LOCAL 


a  OTHER 


TOTAL 


.00 
~00 
.00 
■00 
.00 
.00 


NSN  7S4O-01-00B-Sie2 
PREVIOUS  EDITION 
IS  NOT  USABLE 


28.  FEDERAL  GRANT  OENTIFCATION 


Year    momtk    day 


29.  ACTION  DATE*- 


19 


31.  CONTACT  FOR  AOOTONAL  INFORMA- 
TION (Name  and  ttitphont  numbtr) 


424-103 


7Q   - 


30. 

STARTING 
DATE 


19 


32. 

ENDING 
DATE 


Ytmr  MOMk 
19 


33.  REMARKS  ADDED 


DYaa         Dn, 
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QENEfUL  INSTRUCTIONS  FOR  THE  8F-424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  in  accordance 
wW)  OMB  Cifcuiar  A-102.  It-wiH  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  states  which  have  established  a 
review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their 
process  have  been  given  an  opportunity  to  review  the  applicant's  submission. 


APPLICANT  PROCEDURES  FOR  SECTION  I 

AKiOcanl  w»  oompMe  ■«  itanM  in  Sadion  I  with  Itw  excaplion  of  Box  3.  "Stale  Application  Identifier."  If  an  item  Is  not  applicable,  wrHa  "NA.' 
'  and  uaa  Section  IV.  An  expilanalion  follows  tar  each  item: 


If  additional  space 


Item 


1.  Maik  approprtale  box.  Preapplicalion  and  application  are  described  in 
OUB  Onvtm  A-102  and  Federal  agency  program  instructions.  Use  of 
Ma  (oim  as  a  Nolioe  of  Mam  la  at  State  option.  Federal  agencies  do 
not  fSQuire  NoMcea  of  Intent. 

2a.       Appicanrs  own  oonM  number,  if  desired. 

2b.       Date  Section  i  la  preperad  (at  appMcanTs  option). 

3a.       Number  aesigned  by  Stale. 

3b.       Data  assigned  by  Stats. 

4a-4lL  Lege!  neme  of  appNcanl.  name  of  primeiy  organizational  unit  wtMch  wW 
undartska  the  assistance  adivily.  oompteie  address  of  applicani.  and 
name  and  lalepnone  number  of  ttte  person  wtio  can  provide  further 
informeiion  about  tNs  ret^ueet. 


13b. 


14. 


5. 


flb. 
7. 


8. 
9. 
10. 
11. 


12. 


Employer  IdentHlcaMon  Number  (EIN)  of  applicant  as  sssigned  by  ttie 
Ifilsrai  Rsvsnue  Service. 

Uee  Catalog  of  Federal  Oomeelic  Assistance  (CFOA)  number  asaigned 
to  program  under  wtiicit  aasiatanci  la  rsquiwtad.  If  more  ttian  one 
program  (e.g..  iomi  funding),  cbecfc  "multiple"  and  explain  in  Section 
IV.  It  unknown,  die  PubNc  Law  or  U.S.  Code. 

Rfogram  iHe  from  CFDA.  Abbreviate  if  necessary. 

Uee  Section  IV  to  provide  a  summary  deecription  of  Itte  project.  If 
appropriate.  I.e.,  if  proved  allacis  parteular  ailaa  as.  tor  example, 
conatrudlon  or  real  property  projects,  attach  a  map  showing  the 
project  location. 

"CMy"  indudee  town,  township  or  oiier  municipality. 
Uat  only  largeet  unit  or  units  affectsd.  such  as  Stats,  county,  or  city. 
Estimated  number  o(  persons  directly  t)snemng  from  project. 
Check  the  type(s)  of  sssistarxie  requested. 

A.  Beeic  Grant— an  original  request  tor  Federal  lunda. 

B.  Supplemenial  Grant— a  request  to  increese  a  beak:  grant  in  certain 
asee  where  tw  eligible  applleanl  cannot  supply  the  required 
mtcWng  shere  of  ttw  beeIc  Federal  program  (eg.,  grants  awarded 
by  the  Appelechien  Rsgionel  Commieskin  to  provide  the  applicani 
a  matching  share). 

E.  Otwr.  Explain  in  Sedton  IV. 

Amount  raqueeted  or  to  be  contribulBd  during  the  first  funding/budget 
period  by  each  oonktoutor.  Vahia  of  inland  conthbutiona  shouM  be 
Inckided.  If  the  adton  ia  a  change  in  doner  amount  of  an  existing  grant 


15. 

16 

17. 
18. 

19. 

20. 

21. 


(a  reviston  or  augmentation  under  Item  14),  indtoate  only  the  amount  of 
the  change.  For  decreases,  endoee  the  amount  in  perentheeee.  If  bdh 
basK  and  supplamenial  amounts  are  induded.  breakout  in  Sedton  IV. 
For  multiple  program  funding,  uee  totals  snd  show  program  breakouts 
in  Sedton  IV.  12a— amount  requeetad  from  Federal  (jovemment 
12t>— amount  appKcani  wiN  conlributo.  12o— amount  tram  State,  if 
appNcant  ia  not  a  Stata.  12d— amount  from  tocal  government.  M 
appUcant  is  not  a  tocal  govemmenL  12e— amount  from  any  other 
sources,  explain  in  Sedton  IV. 

The  distrtot(s)  where  moet  of  adton  work  wW  be  accomplished.  If  city- 
wide  or  Stale-wide,  covering  several  districts,  writo  "city-wide"  or 
"Stale-wide." 

A.  New.  A  submittal  tor  projed  not  prevtously  funded. 

B.  ftonewal.  An  extension  tor  sn  addittonal  tonding/budgel  pertod  for  a 
projed  having  no  proteded  complelton  date,  but  tor  <which  Federal 
supjsort  must  be  renewed  each  yeer. 

C.  ftavision.  A  modification  to  projed  nature  or  scope  whtoh  may  result 
In  furvUng  chartge  (increase  or  decrease). 

D.  Contlnuaiton.  An  exteneton  for  an  addittonal  funding/budget  period 
tor  a  projed  with  a  projected  complelton  date. 

E.  Augmentaiton.  A  requirement  tor  addittonal  funds  (or  a  projed 
previously  awarded  funda  in  the  same  funding/budget  period. 
Projed  nature  and  scope  undisftgsd. 

Approximate  date  project  expected  to  begin  (usually  associated  with 
estimated  date  of  availability  of  funding). 

Estimated  number  of  monttts  to  complete  projed  after  Federal  funda 
areavailabto. 

Compieto  only  for  revisions  (itom  14c).  or  sugmentattons  (itsm  14e). 

Oete  preepplicatton/appllcatton  must  be  submitted  to  Federal  ageitcy 
In  order  to  be  eligible  tor  funding  constoeratton. 

Name  and  address  of  the  FedersI  agerwy  to  which  this  requeel  la 
addreeeed.  Indtoate  aa  dearly  aa  poesibto  the  name  of  ttw  ofRoe  to 
which  the  appUcatton  win  be  delivered. 

Existing  Federal  grant  identificatton  number  if  this  is  not  a  new  request 
and  directly  relates  to  a  previous  Federal  adton.  Olhenwiae.  write 
"NA." 

Check  appropriate  box  as  to  whether  Section  IV  of  form  containa 
remarks  and/or  addittonal  remarks  are  attacfwd. 


APPLICANT  PROCEDURES  FOR  SECTION  II 


AppHcents  w«  slwaya  comptoto  eitfwr  item  22a  or  22b  antf  items  23a  and  23b. 

22a.     Complets  If  sppltoatton  ia  aubjed  to  Executive  Order  12372  (Stato         22b. 
review  snd  coniment).  23a. 


Check  if  applcatton  is  not  subjed  to  E.O.  12372. 

Name  arvf  titto,of  auttwrized  representativs  of  legal  applicant. 


FEDERAL  AGENCY  PROCEDURES  FOR  SECTION  III 


Appltoani  completes  only  Sedtons  I  snd  II.  Sedton  Nl  is  compleled  by  Federal  agendea. 


26.  Uae  to  idenMy  award  actlone. 

27.  Uae  Sedton  IV  to  ampWy  where  appropriato. 

28.  Amount  to  oe  oonsiijuted  during  Ita  first  funding/budget  pertod  by 
eadi  oorNrlbutor.  Vahw  of  kvkind  contlbultone  will  be  included.  If  the 
adton  la  a  change  in  doter  amount  of  an  existing  grant  (a  revie^on  or 
augmentaiton  under  Msm  14).  indicata  only  Ihe  amount  of  change.  For 
decreasea,  erwloee  the  amount  in  parentheses.  If  bdh  KMsic  aixl 
supplemeraal  amounts  aw  induded.  breekout  in  Sedton  IV.  For  multipte 
program  funding,  uee  totals  snd  show  program  breakouts  In  Sedton  IV. 
2aa—emount  awarded  by  Federal  Government  28b— amount  applicant 

BII.UN6  COOe  4000-01-C  _    SQ   - 


29. 

30. 
31. 

32. 
33. 


will  contributo.  28c— amount  from  State.  If  appiwant  is  not  s  Stete. 
28<»— amount  from  tocal  government,  if  appNcant  is  not  s  tocal  govern- 
ment. 28«— amount  from  any  other  sources,  explain  in  Section  IV. 
Date  action  was  taken  on  this  request. 
Date  furHjs  will  become  availabto. 

Name  and  telephone  number  of  agency  person  who  can  provide  more 
informatton  regarding  this  assistance. 
Date  after  whtoh  funds  will  no  tonger  be  availabto  for  obligation. 
Check  appropriate  box  as  to  whether  Section  IV  of  form  contains 
Federal  remarks  and/or  attachment  of  addittonal  remarks. 

«  GPO  1    1964  O  -  461-275    (277) 
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Part  II — Instructions 

Section  A— Detailed  Budget 

1.  Salaries  and  Wages:  Show  salary 
and  wages  to  be  paid  to  personnel 
employed  in  the  project.  Fees  and 
expenses  for  consultants  must  be 
included  in  line  6. 

2.  Fringe  Benefits:  Include 
contributions  for  Social  Security, 
employee  insurance,  pension  plans,  etc. 
Leave  blank  if  fringe  benefits  applicable 
to  direct  salaries  and  wages  are  treated 
as  part  of  the  indirect  cost  rate. 

3.  Travel:  Indicate  the  amount 
requested  for  travel  of  employees. 

4.  Equipment:  Indicate  the  cost  of 
nonexpendable  personal  property  which 
has  a  useful  life  of  more  than  two  years 
and  an  acquisition  cost  of  $500  or  more 
per  unit. 

5.  Supplies:  Include  the  cost  of 
consumable  supplies  and  materials  to  be 
used  in  the  project.  These  should  be 
items  which  cost  less  than  $500  per  unit 
with  a  useful  life  of  less  than  two  years, 

6.  Contractual  Services:  Show  the 
amount  to  be  used  for  (1)  procurement 
contracts  (except  those  which  belong  on 
other  lines  such  as  supplies  and 
equipment  listed  above);  and  (2)  sub- 
grants  or  payments  for  consultants  and 
secondary  recipient  organizations  such 
as  affiliates,  cooperating  institutions, 
delegate  agencies,  etc. 

7.  Other:  Indicate  all  direct  costs  not 
clearly  covered  by  lines  1-6  above. 

8.  Total  Direct  Costs:  Show  totals  for 
lines  1-7. 

9.  Total  Indirect  Costs:  Indicate  the 
amount  of  indirect  costs  to  be  charged  to 
the  program  or  project.  Explain  under 
budget  narrative  the  indirect  cost  rate 
and  base. 

10.  Total  Project  Costs:  Total  lines  8 
and  9. 

Section  B — Cost  Sharing 

1.  Project  Income:  Enter  the  dollar 
amount  of  estimated  project  income  that 
will  be  generated  by  Federal  funds  if 
authorized  by  the  Department  of 
Education. 

2.  Non-Federal  Funds:  Enter  the  dollar 
amount  of  funds  to  be  provided  from 
other  sources,  e.g.  state,  local 
governments,  private  organizations,  etc, 

3.  In-Kind  Contributions:  Enter  the 
dollar  value  of  donated  services  and 
goods  to  be  used  to  support  the  program 
or  project. 

Section  C— Estimate  of  Funding  Needs 

1.  Enter  the  amount  of  Federal  funds 
needed  for  the  second  year  of  the 
program  or  project. 

2.  Enter  the  amount  of  Federal  funds 
needed  to  complete  a  multi-year 
program  or  project  in  its  third  year. 


3.  Enter  the  amount  of  Federal  funds 
needed  to  complete  a  multi-year 
program  or  project  in  its  fourth  year. 

Section  D— Estimated  Unobligated 
Funds 

1 .  Unobligated  Federal  Funds: 
Indicate  the  amount  of  funds  remaining 
from  the  preceding  fiscal  year  if  th: 
applicant  is  applying  for  continuation. 
Otherwise  mark  the  space  NA. 

2.  Unobligated  Non-Federal  Funds: 
Indicate  the  amount  of  funds  remaining 
from  the  preceding  fiscal  year  that  are 
from  non-federal  sources.  Otherwise 
mark  the  space  NA. 

3.  Total:  Show  total  for  lines  1  and  2. 

Section  E— Budget  Narrative 

Attach  a  budget  narrative  that 
explains  the  amount  for  individual 
direct  cost  categories  including  the 
indirect  cost  rate  and  base. 


activities  for  which  support  is  being 
requested. 

Note  that  the  program  narrative 
should  encompass  each  program  and 
each  function  or  activity  for  which  funds 
are  being  requested  (see  section  II). 
Relevant  selection  criteria  (included  in 
this  package)  should  be  carefully 
examined,  since  they  are  the  criteria 
upon  which  evaluation  of  an  application 
will  be  made. 

The  application  narrative  should  be 
organized  to  follow  the  exact  sequence 
of  the  components  in  the  selection 
criteria  pertaining  to  the  specific 
program  competition  for  which  the 
application  is  prepared.  The  program 
narrative  should  begin  with  an  overview 
statement  (Abstract)  of  the  major  points 
covered  below. 

1.  Objectives  and  Need  for  This 
Assistance 

Describe  the  problem  and 
Part  II— Budget  Information  demonstrate  the  need  for  assistance  and 

fFY ]  state  the  principal  and  subordinate 

objectives  of  the  project.  Supporting 
Section  A-Oetalled  Budget  by  Categories      documentation  or  other  testimonies  from 

1.  Salary  and  Wages   .                    S  concerned  interests  other  than  the 

2.  Fringe  Benefits '.  aPP»cant  may  be  used. 

3.  Travel Any  relevant  data  based  on  planning 

4.  Equipment _ studies  should  be  included  or  footnoted. 

5.  Supplies Projects  involving  Demonstration/ 

6.  Contractual  Services Service  activities  should  present 

7.  Other  (itemize) available  data,  or  estimates,  for  need  in 

tltefid?'^'  ^^'"^  ^  ^  ''  *^™*  °^  ""'"^^'  °^  handicapped 

9.  Total  indir^i;!  cists::::.::::::::::::::::::::;:::::::::::  ^•'"'^t  ^^^.  'y?^  of  handicap  and  by 

10.  Total  Projects  Costs  (lines  8  \.yv^ol  service)  in  the  geographic  area 

4.  9)  involved. 

Section  B-Cost  Sharing  ^-  ^^^"'^  '"'  ^^"^^'^  Expected 

;  Identify  results  and  benefits  to  be 

1.  Project  Income  ..„. $ derived.  Projects  involved  in  Training 

lo^l"etcT  and  or  Demonstration/Service  activities 

3.  In-Kind  contributons ::::::::::::::::::::::::::::::::::::::  ^^°"'<^  indicate  the  number  of  personnel 

to  be  trained  or  the  number  of  children 

Section  C— Estimate  of  Funding  Needs         to  be  served. 

1.  Second  Fiscal  Year $ ^-  Approach 

2.  Third  Fiscal  Year a.  Outline  a  plan  of  action  pertaining 

3.  Fourth  Fiscal  Year j^  ,he  scope  and  detail  of  how  the 

Section  D-Estimated  Unobligated  Funds  Proposed  work  will  be  accomplished  for 
each  grant  program,  function  or  activity 

1.  Unobligated    Federal    Funds  provided  in  the  budget.  Cite  factors 
from  Preceding  Fiscal  Year $ which  might  accelerate  or  decelerate  the 

2.  Unobligated      Non-Federal  work  and  your  reason  for  taking  this 
Funds  from   Preceding   Fiscal  approach  as  opposed  to  others. 

3.\?tLlUnobligaie(i"Fund^^^        .  For  example  an  application  for 

Preceding  Fi^l  Year  (lines  2  demonstration/service  programs  should 

^  3j  describe  the  planned  educational 

curriculum:  the  types  of  attainable 
accomplishments  set  for  the  children 
.  served:  supplementary  services 

Part  III— Program  Narrative  including  parent  education:  and  the 

Prepare  the  program  narrative  composition  and  responsibilities  of  an 

statement  in  accordance  with  the  advisory  council, 

following  instructions  for  all  new  grant  b.  Provide  for  each  grant  program, 

programs  and  all  new  functions  or  function  or  activity,  quantitative 


BEST  COPY  AVAILABLE 
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projections  of  the  accomplishments  to 
be  achieved. 

An  apphcation  for  demonstration/ 
service  programs  should  project  the 
number  of  children  to  receive 
demonstration/services  by  type  of 
handicapping  condition,  and  number  of 
persons  to  receive  inservice  training. 

c.  Identify  the  kinds  of  data  to  be 
collected  and  maintained  and  discuss 
the  criteria  to  be  used  to  evaluate  the 
results  and  successes  of  the  project.  For 
demonstration/service  activities, 
evaluation  precedures  should  be  related 
to  the  child-centered  objectives  set  for 
project  participants. 

For  all  activities,  explain  the 
methodology  that  will  be  used  to 
evaluate  project  accomplishments. 


UMI 


d.  List  organizations,  cooperators, 
consultants,  or  other  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution.  Especially  for 
demonstration/ser\'ice  activities, 
describe  the  liaison  with  community  or 
State  organizations  as  it  affects  project 
planning  and  accomplishments. 

e.  Present  a  biographical  sketch  of  the 
project  director  with  the  following 
information:  Name,  address,  telephone 
number,  background,  and  other 
qualifying  experience  for  the  project. 
Also,  list  the  names,  training  and 
background  for  other  key  personnel 
engaged  in  the  project. 


Note:  The  application  narrative  should  not 
exceed  30  double-spaced,  typed  pages  (on 
one  side  only). 

(20  U.S.C.  1422-1424: 1451-1452) 
(Catalog  of  Federal  Domestic  Assistance  No. 
84.024,  Handicapped  Children's  Early 
Education  Program;  84.1025.  Services  for 
Deaf/Blind  Children  and  Youth;  84.028, 
Educational  Media  Research  Production, 
Distribution,  and  Training;  84.086,  Program 
for  Severely  Handicapped  Children) 

Dated:  November  la,  1987. 
William }.  Bennett, 
Secretary  of  Education. 
|FR  Doc.  87-26603  Filed  ll-17-.«7;  8c45  am) 

BILUNO  CODE  4000-01-11 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  301 

PrescfK>oi  Grants  for  Handicapped 
CMMren  Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
issue  regulations  implementing  the 
Preschool  Grants  for  Handicapped 
Children  program  which  is  authorized 
by  the  Education  of  the  Handicapped 
Act  (EHA),  as  amended  by  Pub.  L  99- 
457,  the  Education  of  the  Handicapped 
Act  Amendments  of  1986.  These 
proposed  regulations  establish  the 
requirements  for  implementing  this  new 
formula  grant  program  to  provide 
Federal  Hnancial  assistance  to  States  for 
serving  handicapped  children  aged  three 
through  five. 

DATES:  Comments  must  be  received  on 
or  before  February  16. 1988. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Director,  Division  of 
Educational  Services,  Office  of  Special 
Education  Programs,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
(Rm.  4605,  Switzer  Building). 
Washington,  DC  20202. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTAt 

Ms.  Nancy  Treusch,  Division  of 
Educational  Services,  Office  of  Special 
Education  Programs,  400  Maryland 
Avenue,  SW.,  (Room  4094,  Switxer 
Building).  Washington.  DC  2O20Z. 
Telephone:  (202)  732-1097. 
SUPPLEMENTARY  INFORMATION:  Pub.  L. 
99-^57.  enacted  on  October  8, 1986.. 
revised  section  619  of  the  EHA  by  I 
replacing  the  Incentive  Grants  program 
with  a  new  Preschool  Grants  for 
Handicapped  Children  program 
(Preschool  Grants).  The  purpose  of  the 
Preschool  Grants  program  is  to  provide 
additional  Federal  financial  assistance 
to  States  for  providing  special  education 
and  related  services  to  handicapped 
children  aged  three  through  five.  All 
preschool  handicapped  children  covered 
under  the  Preschool  Grants  program  are 
entitled  to  the  rights  and  protections 
under  the  EHA-Part  B  and  the 
regulations  at  34  CFR  Part  300.  These 
ri^ts  and  protections  include  free  | 
appropriate  public  education,  least 
restrictive  environment,  procedural 
safeguards,  and  due  process. 


(dn 


Beginning  in  fiscal  year  1968.  States 
are  required  to  use  at  least  seventy-fiw 
percent  of  tbetr  Pt«school  Grants  fends 
for  making  subgrants  to  local 
educational  agencies  (LEAs)  and 
intermediate  educational  units  (lEUs). 
States  may  use  not  more  than  twenty 
percent  of  the  grant  funds  for  planning 
and  developing  a  statewide 
comprehensive  delivery  system  for 
special  educational  services  to 
handicapped  children  aged  birth  through 
five  and  for  providing  direct  and  siipport 
services  to  handicapped  children  aged 
three  through  five  and  not  more  than 
five  percent  of  the  grant  for 
administering  the  program. 

A  new  provision  in  the  statute 
requires  that  States  provide  a  free 
appropriate  public  educaticm  to  all 
handicapped  children  aged  three 
through  five  by  fiscal  year  1990  (or  FY 
1991  if  certain  appropriation  levels  are 
not  met)  in  order  to  continue  to  be 
eligible  for  funding  under  this  program. 
In  addition,  continued  eligibility  for 
EHA-Part  B  funds  for  handicapped 
children  aged  three  through  five  and 
funding  under  Parts  C  through  G  for 
projects  relating  exclusively  to 
handicapped  children  aged  three 
through  five  are  contingent  upon 
eligibility  for  a  Preschool  Grant. 

Early  Childhood  State  Plan  grants, 
formerly  authorized  under  section  623(b) 
of  the  EHA  were  eliminated  by  Pub.  L 
99-457.  Section  819,  however,  permits 
States  to  use  a  portion  of  the  funds 
allotted  for  use  by  SEAs  for  planning 
and  developing  a  statewide 
com|»ehennve  delivery  system  for 
handicapped  children  aged  birth  through 
five. 

For  fiscal  years  1987  through  1966  a 
Preschool  Grant  award  will  be  the  total 
of  two  amounts.  The  first  amount  is 
based  on  the  previous  year's  December 
1  EHA-Part  B  count  of  three-through- 
five-year-old  children  with  handicaps 
receiving  special  education  and  related 
services.  The  second  amount  (the  bonus) 
is  based  upon  the  estimated  increase  in 
the  total  number  of  preschool 
handicapped  children  who  will  be 
served  under  EHA-Part  B  on  December  1 
of  the  current  year. 

A  bonus  payment  of  up  to  $3,800  for 
each  additional  child  will  be  paid  when: 
(1)  There  is  an  increase  in  the  total 
number  of  three-through-five-year-old 
handicapped  children  served  (i.e..  those 
served  under  both  the  EHA-Part  B  and 
the  Handicapped  Program  in  Chapter  1 
of  the  Education  Consolidation  and 
Improvement  Act  of  1981)  from  the 
previous  child  count;  and  (2)  there  is  an 
increase  in  the  total  number  of  EHA- 
Part  B  children  from  the  previous  count 
In  order  to  determine  the  net  estimated 


faicrease  in  three-through-five-year-old 
duldren  served,  a  State  must  estimate 
fte  next  Chapter  1  Handicapped 
program  count  as  well  as  the  next  EHA- 
Part  B  child  count.  Downward  or 
upward  adjustments  in  the  subsequent 
year's  grant  will  be  made  if  the  actual 
child  count  differs  from  the  estimate. 

The  Secretary  is  proposing  that  States 
Bmst  nae  estimates  developed  by 
individual  LEAs  and  lEUs  as  the  basis 
for  developing  the  State's  estimated 
increase  in  the  total  number  of 
handicapped  children  aged  three 
through  five  who  will  be  served.  This 
will  result  in  more  reliable  data  and  will 
give  States  a  basis  for  distributing  the 
funds  to  LEAs  and  lEUs.  It  will  allow 
L£As  and  lEUs  to  anticipate  the  amount 
of  money  they  will  receive  and  assist 
them  in  their  planning  and 
implementation  of  the  program. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  regulations  are  small 
LEAs  and  lEUs  receiving  Federal 
financial  assistance  under  this  program. 
However,  the  regulations  would  not 
have  a  significant  economic  impact  on 
the  small  LEAs  and  lEUs  affected 
because  the  regulations  would  not 
impose  excessive  regulatory  burdens  or 
require  tmnecessary  Federal 
supervision.  The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

Paperwork  Reduction  Act  of  1980 

Sections  301.12  and  301.20  contain 
information  collection  requirements.  As 
required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  proposed  regulations  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  review.  Organizations  and 
individuals  desiring  to  submit  comments 
cm  the  information  collection 
requirements  should  direct  them  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Room  3002,  New 
Executive  Office  Building,  Washington. 
DC  20503;  Attention:  James  D.  Houser. 
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Intergo' 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  rntergovemmenta! 
partnership  and  a  strengthenestf 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coonhnatioB  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  Ms 
document  is  intended  to  provide  early 
notification  of  the  DepartaKBf  s  speofik: 
plans  and  actions  for  this  prograi& 

Invitation  to  Comment 

Interested  persons  are  invited  to 
subout  comments  and  recoDOoendations 
regarding  these  proposed  reguIatioRS. 

AU  comments  subsntted  in  le^onse 
to  these  proposed  regulations  wtt  be 
available  for  public  iAspedion,  during 
and  after  the  CMBBsent  period, »  Roon 
4094.  Switzer  Buildmg.  330  C  Street. 
SW..  Washingtoo.  DC.  between  the 
hours  of  8:30  a.m.  and  4:00  pjBi.  kioaday 
through  Friday  of  each  wed(  except 
Federal  holidays. 

To  assist  the  Department  ia  coaiplyiog 
with  the  specific  requirement  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1080  and 
their  overall  reqiiirement  of  ledocing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

List  of  Subjects  in  34  CFR  Fart  301 

Education,  Education  of  the 
handicapped.  Grant  programs — 
education.  Report  and  I^cordkeeping 
requirements. 

(Catalog  of  Fedeial  Domestic  Assittance 
Number  84.173J 

Dated  October  S.  1987. 
WilliaoiJiBraMtt, 
Secretary  ofE^tcation. 

The  Secretary  proposes  to  aaacnd 
Title  34  of  the  Code  of  Federal 
Regulatioas  by  reviwig  F^vt  301  to  read 
as  follows: 

PART  301— PRESCHOOL  GRANTS 
FOR  HANDICAPPED  CHILDREN 

Subpart  A— Ceneraf 

301.1  WhatisdiePmchoolCiaidsfar 
Handicapped  Children  prognoi? 

301.2  Who  is  eligible  for  an  award? 

301.3  What  kinth  of  actirittes  may  be 

301.4  What  regutstiflw  aiifiy? 

301.5  What  defmitions  app^ 


Subpart 
Grant? 


Dccsa 


Apptyf 


301.10  How  does  a  State  becoBK  eligible  to 
receive  a  grant? 

301.11  When  does  a  State  apply  for  a  grant? 

301.12  What  infonnation  nutat  be  included 
in  an  ap{»lica(ioB  Sbr  a  grant? 

Sabpart  C— How  Decs  the  Secretary  Make 
a  Grant  to  a  Stale? 

301.2}    What  requireniefils  apply  to 

estinating  tke  nombcr  of  handicapped 
children  who  will  be  aerved  in  otder  to 
receive  funds  from  an  exceaa 
appropriation? 

301.21    How  are  adjiutments  mode  if  a  State 
overestimates  or  underestimates  the 
increase  in  preschool  handicapped 
children  served? 

Subpart  D— How  Does  a  State  Uaka  a 
Subgrant  to  an  Applicant? 

301.30  How  does  a  State  diatribute  the  grant 
money? 

301.31  What  is  the  amount  of  a  subgrant  to 
a  local  educational  agency? 

301.32  How  are  adjustments  made  to  a  local 
eiiucational  agency's  sobgrant? 

Authority:  20  U.S.C.  I4I9.  unless  otherwise 
noted. 

Subpart  A— General 

§301.1    What  is  the  Preschool  Grants  for 
Handicapped  Chiidreo  program? 

The  Preschool  Grants  for 
Handicapped  Children  program 
(Preschool  Grants  program)  provides 
grants  to  SUtes  to  assist  them  in— 

(a)  Providing  special  education  and 
related  services  to  handicapped  children 
aged  three  through  five; 

(b)  Planning  and  developing  a 
statewide  comprehensive  delivery 
system  for  handicapped  children  &om 
birth  through  age  five;  and 

(c)  Provi(£ng  direct  and  suppwt 
services  to  handicapped  children  aged 
three  through  five. 

(Authority:  20  U.&C  1419) 

§301.2    Who  ia  eligible  for  an  award? 

(a]  The  Secretary  makes  a  grant  to 
each  State  educational  agency  (SEA) 
that  submits  an  application  that  meets 
the  requirements  of  this  part 

(b)  A  State  may  stake  a  subgrant  to 
any  local  educational  agency  (LEA)  or 
intermediate  educational  unit  (lEU)  that 
submits  an  approvabte  application  to 
the  State  educational  agency. 

(Authority:  20  U.S.C.  14TS) 

§301.3    Wbat idwda ot scMwItlaa awy be 
assisted? 

Under  the  Preschool  Grants  program 
the  Secretary  makes  a  grant  io  a  State  to 
conduct  the  following  activities: 

(a)  Assist  LEAs  aoA  lEUs  in  providmg 
special  education  and  related  services 
to  handicapped  children  aged  three 
through  fivie. 


(b)  Plan  and  develop  a  statewide 
comprehensive  service  delivery  system 
for  handicapped  children  from  birth 
through  age  five. 

(c)  Provide  direct  and  support  services 
to  handicapped  children  aged  three 
through  five. 

(Authority:  20  U.S.C.  1419J 

§  301.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Preschool  Grants  program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants).  Part  76 
(State-Administered  Programs),  Part  77 
(Definitions  that  Apply  to  Department 
Regulations).  Part  78  (Education  Appeal 
Board),  and  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs). 

(b)  The  regulations  in  this  Part  301. 

(c)  The  regulations  in  34  CFR  Part  300. 

(Authority:  20  U.S.C.  1419) 

§301.5    What  definitions  apply? 

(a)  Definitions  in  the  Act  The 
following  terms  used  in  this  part  are 
defined  in  the  Ad. 

State 

State  educational  agency 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  m  34  CFR  77.1: 
Applicant 

AppUcation 

Award 

EDGAR 

Fiscal  year 

Grant  period 

Local  educational  agency 

Secretary 

Subgrant 

(c)  OcAer  defmitions.  The  following 
definitions  also  apply  to  this  part: 

"Act"  means  the  Education  of  the 
Handicapped  Act.  as  amended. 

"Comprehensive  service  deitvery 
system"  means  a  Slate's  plans  and 
procedures,  induding  goals  and 
objectives,  for  tdentifymg  all 
handicapped  children  from  birth  through 
age  five  and  providing  sytecial  education 
and  related  services  to  those  children  in 
accordance  with  State  law,  policy,  or 
practice. 

"Excess  appropriation"  means  that 
portion  of  each  appropriation  for  fiscal 
years  1988  and  1960  remaining  after  the 
maximnm  amount  (rf  funds  for  each 
child  counted  has  been  awarded  to 
Stales  based  on  the  most  recent  child 
count,  under  34  CFR  Part  300.  of 
handicapped  children  aged  three 
tbroogh  five  receiving  special  education 
and  related  services. 
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"Part  B  child  count"  means  the  child 
count  required  by  Section  611(a)(3)  of 
the  Act. 

"Preschool"  means  the  age  range  of 
three  through  five. 
(Authority:  20  U.S.C.  1402. 1419) 

Subpart  B— How  Does  a  State  Apply 
for  a  Grant?  I 

§301.10    How  does  a  State  become  eligibt* 
to  receive  a  grant? 

(a)  For  fiscal  years  1988  and  1989,  and 
for  fiscal  year  1990  if  certain  aggregate 
appropriation  amounts  contained  in 
section  619(b)(2)  of  the  Act  are  not  met. 
a  State  is  eligible  to  receive  a  grant  if— 

(1)  The  Secretary  approves  its  State 
plan  under  34  CFR  Part  300:  I 

(2)  The  State  provides  special     I 
education  and  related  services  to  any 
handicapped  children  aged  three   , 
through  five;  and  I 

(3)  The  State  submits  an  application 
to  the  Secretary  that  meets  the 
requirements  in  this  part. 

(b)  Beginning  in  fiscal  year  1990J  or 
fiscal  year  1991  if  certain  aggregate 
appropriation  amounts  referred  to  in 
section  619(b)(2)  of  the  Act  are  not  met. 
a  State  is  eligible  to  receive  a  grant  if — 

(1)  The  Secretary  approves  its  State 
plan  under  34  CFR  Part  300;  I 

(2)  The  State  has  policies  and    ' 
procedures  that  assure  the  provision  of 
a  free  appropriate  public  education  for 
all  handicapped  children  aged  three 
through  five  in  accordance  with  the 
requirements  in  34  CFR  Part  300;  and 

(3)  The  State  submits  an  application 
to  the  Secretary  that  meets  the 
requirements  in  this  part. 

(Authority:  20  U.S.C.  1419(a).  (b)) 

§301.11    When  does  a  State  apply  for  a 
grant? 

(a)  An  SEA  shall  submit  a  Preschool 
Grants  application  effective  for  fiscal 
years  1988  through  1989. 

(b)  If  the  aggregate  appropriation 
levels  specified  in  section  619(b)(2)  are 
met  for  fiscal  year  1990.  the  SEA  shall 
submit  a  new  appUcation  containing  the 
information  in  §  301.12(b)  of  this  part. 

(c)  If  the  aggregate  appropriation 
levels  specified  in  section  619(b)(2)  are 
not  met  until  fiscal  year  1991 — 

(1)  The  SEA  shall  extend  its  fiscal 
years  1988-89  application  through  fiscal 
year  1990;  and 

(2)  The  SEA  shall  submit  a  new 
application  for  fiscal  year  1991 
containing  the  information  in  §  301.12(b) 
of  this  part. 

(d)  The  application  submitted  under 
paragraph  (b)  or  (c)(2)  of  this  section 
shall  be  extended  annually  until  the 
SEA  submits  its  next  State  plan  under  34 
CFR  Part  300.  The  SEA  shall  then  and 


thereafter  submit  its  Preschool  Grants 
application  with  the  three-year  State 
plan  under  34  CFR  Part  300. 
(Authority:  20  U.S.C.  1419(a)(3),  (b)(4)) 

§301.12    Wliat  biformation  must  be 
included  In  an  application  for  a  grant? 

(a)  The  fiscal  years  1988-89  Preschool 
Grants  application  must  include — 

(1)  A  budget  showing  that  the  grant 
funds  will  be  distributed  according  to 
the  requirements  in  §  301.30; 

(2)  For  that  portion  of  the  grant 
allotted  for  use  by  the  SEA — 

(i)  A  description  of  the  direct  and 
support  services,  if  any.  that  the  SEA 
will  provide  for  handicapped  children 
aged  three  through  five;  and 

(ii)  A  description  of  the  activities  the 
SEA  will  undertake,  if  any.  regarding  the 
planning  and  development  of  a 
statewide  comprehensive  service 
delivery  system  for  handicapped 
children  from  birth  through  age  five: 

(3)  An  assurance  that  not  more  than 
5%  of  the  grant  will  be  used  for 
administrative  costs  and  a  description  of 
how  the  administrative  funds  will  be 
used. 

(4)  For  the  funds  to  be  distributed  to 
LEAs  and  lEUs— 

(i)  An  estimate  of  the  number  and 
percent  of  LEAs  and  lEUs  in  the  State 
that  will  receive  a  subgrant; 

(ii)  An  estimate  of  the  number  of  LEAs 
and  lEUs  that  will  receive  a  subgrant 
under  a  consolidated  application;  and 

(iii)  An  estimate  of  the  number  of 
consolidated  applications  that  will  be 
funded  and  the  average  number  of  LEAs 
and  lEUs  for  each  consolidated 
application. 

(b)  For  the  application  submitted 
under  §  301.11(b)  or  (c)(2).  and 
thereafter,  the  Preschool  Grants 
application  must  include — 

(1)  The  information  in  paragraph  (a)  of 
this  section;  and 

(2)  An  assurance  that  the  State's 
EHA-Part  B  State  plan  contain  policies 
and  procedures  that  assure  the 
availability  under  State  law  and 
practice  of  a  free  appropriate  public 
education  for  all  handicapped  children 
aged  three  through  five. 

(Authority:  20  U.S.C.  1419(a)(3),  (b)(4)) 

Subpart  C— How  Does  the  Secretary 
Make  a  Grant  to  a  State? 

§  301.20    What  requirements  apply  to 
estimating  ttie  number  of  handicapped 
clilldren  who  will  be  served  In  order  to 
receive  funds  from  an  excessive 
appropriation? 

(a)  In  order  to  receive  funds  from  an 
excess  appropriation  based  on  an 
estimated  increase  in  the  number  of 
handicapped  children  aged  three 


through  five  who  will  be  receiving 
special  education  and  related  services 
under  Part  B  of  the  Act  on  December  1 
of  the  following  year,  a  State  must— 

(1)  Have  an  increase  in  the  total 
number  of  handicapped  chile  ren  aged 
three  through  five  served  under  both  34 
CFR  Parts  300  and  302  from  the  previous 
yean  and 

(2)  Have  an  increase  from  the 
previous  year  in  the  total  number  of 
handicapped  children  aged  three 
through  five  served  under  34  CFR  Part 
300. 

(b)  Each  SEA  shall  develop  and 
implement  procedures  to  estimate 
accurately  the  increase  in  the  number  of 
handicapped  children  aged  three 
through  five  who  will  be  receiving 
special  education  and  related  services 
under  34  CFR  Parts  300  and  302  on  the 
count  dates  for  these  programs  of  the 
next  fiscal  year. 

(c)  The  procedures  for  making  an 
estimation  in  paragraph  (b)  of  this 
section  must  be  based  upon  estimates 
from  LEAs  and  lEUs  of  the  number  of 
additional  handicapped  children  aged 
three  through  five  that  LEAs  or  lEUs 
expect  to  be  serving  under  34  CFR  Part 
300  on  the  next  December  1. 

(d)  The  SEA  shall  provide  the 
estimates  on  forms  provided  by  the 
Secretary  no  later  than  February  1  of  the 
year  in  which  the  Secretary  requires 
estimates. 

(e)  The  SEA  shall  attach  a  copy  of  the 
procedures  used  to  make  the  estimates 
under  paragraph  (c)  of  this  section  to  the 
estimated  count  form. 

(Authority:  20  U.S.C.  1419) 

§  301.21    How  are  adjustments  made  If  a 
State  overestimates  or  underestimates  the 
Increase  In  preschool  handicapped  children 
served? 

If  the  actual  number  of  additional 
handicapped  children  aged  three 
through  five  served  under  34  CFR  Part 
300  in  fiscal  year  1988  or  1989  differs 
from  the  estimate  submitted  by  a  State 
for  that  fiscal  year,  the  Secretary 
increases  or  decreases  the  State's  grant 
for  the  next  fiscal  year  based  upon  the 
number  of  handicapped  children  who 
actually  were  served. 
(Authority:  20  U.S.C.  1419(a)(2)) 

Subpart  D— How  Does  a  State  Make  a 
Subgrant  to  an  Applicant? 

§301.30    How  does  a  state  distribute  the 
grant  money? 

(a)  A  State  shall  distribute  at  least  75 
percent  of  its  grant  to  LEAs  and  lEUs  to 
be  used  for  handicapped  children  aged 
three  through  five. 
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(b)  A  State  may  use  not  more  than  20 
percent  of  the  grant  for — 

(1)  The  planning  and  development  of  a 
statewide  comprehensive  service 
delivery  system  for  handicapped 
children  from  birth  through  age  five;  and 

(2)  The  provision  of  direct  and  support 
services  for  handicapped  children  aged 
three  through  five. 

(c)  A  State  may  use  not  more  than  five 
percent  of  the  grant  for  the  costs  of 
administering  the  grant. 

(d)  If  an  SEA  provides  services  to 
preschool  handicapped  children  because 
some  or  all  LEAs  and  lEUs  are  unable  or 
unwilling  to  provide  appropriate 
programs,  the  SEA  may  use  payments 
that  would  have  been  available  to  those 
LEAs  and  lEUs  to  provide  special 
education  and  related  services  to 
handicapped  children  aged  three 
through  five  residing  in  the  area  served 
by  those  LEAs  and  lEUs. 

(Authority:  20  U.S.C.  1414(d).  1419(c)(2)) 


§  301.31    What  Is  the  amount  of  a  subgrant 
to  a  local  educatlonai  agency? 

From  the  amount  of  funds  available  to 
LEAs  and  lEUs  in  the  State,  each  LEA 
and  lEU  is  entitled  to  the  sum  of— 

(a)  An  amount  that  bears  the  same 
ratio  to  the  maximum  amount  awarded 
to  the  State  based  on  the  previous  child 
count  as  the  number  of  handicapped 
children  aged  three  through  five  in  that 
agency  who  were  receiving  a  free 
appropriate  public  education  on  the 
most  recent  EHA-Part  B  child  count 
bears  to  the  aggregate  number  of 
handicapped  children  aged  three 
through  five  receiving  a  free  appropriate 
public  education  on  the  most  recent  Part 
B  child  count  in  all  LEAs  and  lEUs  that 
apply  to  the  SEA  for  Preschool  Grants 
funds;  and 

(b)  An  amount  that  bears  the  same 
ratio  to  the  State's  excess  appropriation, 
if  any.  as  the  LEA's  or  lEU's  estimated 
count  of  additional  handicapped 
children  aged  three  through  five  who 
will  be  receiving  a  fi-ee  appropriate 


*  public  education  on  the  next  Part  B  child 
count  bears  to  the  aggregate  number  of 
additional  handicapped  children  aged 
three  through  five  who  will  be  receiving 
a  free  appropriate  public  education  at 
the  time  of  the  next  Part  B  child  count  in 
all  LEAs  and  lEUs  that  apply  to  the  SEA 
for  Preschool  Grants  funds. 

(Authority:  20  U.S.C.  1419(c)(3)) 

§301.32    How  arc  adtustmenu  made  to  a 
tocal  educational  agency's  subgrant? 

If  the  actual  number  of  additional 
handicapped  children  aged  three 
through  five  served  under  34  CFR  Part 
300  in  fiscal  year  1988  or  1989  differs 
from  the  estimate  submitted  by  an  LEA 
or  lEU  for  that  fiscal  year,  the  State 
shall  increase  or  decrease  the  LEA's  or 
lEU's  grant  based  upon  the  number  of 
handicapped  children  who  were 
actually  served. 

(Authority:  20  U.S.C.  1419(c)(3)(A),  (B)) 

(PR  Doc.  87-26602  Filed  11-17-87;  8:45  am] 

aiUJNQ  CODE  4000-01-M 


UM 


Wednesday 
November  18,  1987 


Part  VIII 


Department  of 
Education 


34  CFR  Part  303 

Early  Intervention  Program  for  Infants 
and  Toddlers  With  Handicaps;  Notice  of 
Proposed  Rulemaking 


44352         Federal  Register  /  Vol.  52.  No.  222  /  Wednesday.  November  18.  1987  /  Proposed  Rules 


DEPARTMENT  OF  EDUCATION 
34  CFR  Part  303 


Early  Intervention  Program  for  Infants 
and  Toddlers  With  Handicaps 


AOENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
issue  regulations  implementing  the  new 
program  for  infants  and  toddlers  with 
handicaps,  established  under  the  1986 
amendments  to  the  Education  of  the 
Handicapped  Act  (EHA).  These 
proposed  regulations  are  intended  to 
assist  States  in  applying  for  funds  under 
this  new  authority,  and  to  ensure  that  an 
effective  program  for  early  intervention 
services  is  established  in  each 
participating  State. 

DATES:  Comments  must  be  received  on 
or  before  January  19, 1988. 
AOOftESS:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  R.  Paul  Thompson,  Office 
of  Special  Education  Programs. 
Department  of  Education,  400  Maryland 
Avenue.  SW.  (Switzer  Building,  Room 
4605  M/S  2313-4600),  Washington,  DC 
20202. 
FOR  FURTHER  INFORMATION  CONTACT: 

R.  Paul  Thompson  or  Thomas  B.  Irvin, 
Telephone:  (202)  732-4278. 
SUPPLEMENTARY  INFORMATION: 


A.Backgrouiid 

The  Education  of  the  Handicapped 
Act  Amendments  of  1986  (Pub.  L  99- 
457)  added  a  new  State  formula  grant 
program  to  assist  States  in  establishing 
a  statewide  sysem  of  early  intervention 
services  for  infants  and  toddlers  with 
handicaps  and  their  families.  This  new 
program  (designated  as  Part  H  of  the 
EHA)  replaces,  and  substantially 
expands,  the  State  grant  provisions 
established  in  1983  under  the 
Handicapped  Children's  Early 
Education  Program  (HCEEP).  The  EHA 
Amendments  of  1983  (Pub.  L  98-199) 
authorized  the  Secretary  to  make  grants 
under  the  HCEEP  to  assist  States  in 
planning,  developing,  and  implementing 
comprehensive  delivery  systems  to 
provide  special  education  and  related 
services  to  handicapped  children  from 
birth  through  five  years  of  age.  Part  H 
focuses  on  similar  activities,  but  limits 
the  age  range  to  children  from  birth 
through  two  years  of  age. 

Part  H  is  designed  to  build  upon 
existing  State  systems  of  early 
intervention  services  and  to  facilitate 
the  development  of  systems  in  those 
States  desiring  to  serve  young  children 
with  handicaps,  from  birth  through  age 


two.  The  program  enables  States  to  use 
funds  to  develop  a  statewide  system 
that  fits  their  own  individual 
characteristics.  During  the  first  two 
years  of  participation,  it  is  expected  that 
funds  under  Part  H  will  be  used  to 
continue  the  planning,  development,  and 
implementation  activities  that  some 
States  had  begun  under  the  EHA 
Amendments  of  1983. 

The  following  are  some  of  the  key 
features  of  Part  H  that  are  unique  to  this 
new  grant  program: 

1.  Birth  Through  Age  Two  Population 

Part  H  is  the  only  program 
administered  by  the  Department  of 
Education  that  focuses  exclusively  on 
meeting  the  needs  of  infants  and 
toddlers  with  handicaps.  CSiildren  in  this 
age  group  have  been  traditionally 
served  through  programs  administered 
by  the  Department  of  Health  and 
Human  Services. 

2.  Governor's  Designation  of  Lead 
Agency 

Under  Part  H,  the  Governor  of  each 
State  designates  the  State  agency  that 
will  be  responsible  for  (a)  Submitting 
applications  for,  and  receiving  funds 
imder,  this  program,  and  (b)  serving  as 
the  lead  agency  responsible  for  the 
general  administration  of  program  and 
activities  carried  out  under  this  part. 
Depending  upon  existing  State  law  or    - 
practice,  the  agency  that  is  named  in 
any  given  State  could  be  the  department 
of  education,  health,  mental  health,  or 
some  other  appropriate  department  of 
State  government  designated  by  the 
Governor. 

3.  Mandate  for  Coordination 

Each  statewide  system  of  early 
intervention  services  is  to  be  planned 
and  carried  out  as  a  coordinated, 
interagency,  multidisciplinary  program. 
Part  H  requires  the  Governor  of  each 
State  to  establish:  (1)  A  State 
Interagency  Coordinating  Council  to 
advise  and  assist  in  the  planning, 
development,  and  implementation 
activities  necessary  to  operate  the 
interagency  statewide  system,  and  (2)  a 
single  line  of  responsibility  in  a  lead 
agency  designated  to  carry  out  the 
general  administration,  supervision,  and 
monitoring  of  programs  and  activities   . 
required  under  Part  H.  The  State 
Interagency  Coordinating  Council  has 
been  assigned  specific  responsibilities 
for  assisting  in  the  identification  of 
sources  of  fiscal  and  other  support  for 
services,  assignment  of  financial 
responsibility  to  the  appropriate  agency, 
and  promotion  of  interagency 
agreements. 


No  one  agency  generally  has  the 
funding  resources,  services,  or  authority 
to  provide  all  appropriate  early 
intervention  services  for  all  infants  and 
toddlers  with  handicaps.  The  legislative 
history  of  Pub.  L.  99-457  underscores  the 
concept  of  interagency  coordination,  by 
acknowledging  that  even  in  States 
currently  requiring  a  free  appropriate 
public  education  from  birth,  no  single 
agency  provides  all  services  to  all 
children  with  handicaps.  Rather, 
existing  service  delivery  systems 
represent  interdependence  among  public 
and  private  agencies  and  organizations 
at  the  State  and  local  levels. 
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*  Role  of  the  Family 

Part  H  recognizes  the  unique  role  that 
families  play  in  the  development  of 
infants  and  toddlers  with  handicaps.  It 
is  clear  from  the  legislative  history,  and 
from  the  requirements  in  Part  H  itself, 
that  provision  must  be  made  by  States 
for  families  to  play  an  active  role  in  the 
planning  and  provision  of  early 
intervention  services.  Thus,  these 
regulations  will  have  a  positive  impact 
on  the  family  and  are  consistent  with 
die  requirements  of  Executive  Order 
12606— The  Family.  The  regulations 
strengthen  the  authority  and 
participation  of  parents  in  the  education 
of  their  children. 

B.  Nature  and  Scope  of  Proposed 
Regidations 

In  preparing  these  proposed 
regulations,  an  attempt  has  been  made 
to  avoid  additional  requirements  that  go 
beyond  the  statutory  provisions  in  Part 
H.  In  several  instances,  clarifying 
language  has  been  added — ^where  it 
would  be  helpful  to  State  agencies, 
parents,  and  other  interested  parties  in 
understanding  a  given  statutory 
provision.  Generally,  when  clarifying 
language  has  been  added,  it  has  been 
incorporated  from,  or  based  on,  the 
legislative  history  of  Pub.  L.  99-457. 

The  approach  described  above  has 
been  followed  because  it  is  consistent 
writh  the  Administration's  commitment 
to  avoid  regulations  that  are  unduly 
bardensome,  or  that  limit  the  discretion 
of  State  agencies  in  carrying  out  the 
program.  Because  of  the  unique  features 
described  in  the  preceding  sections  of 
this  preamble  (e.g.,  States  being  at 
different  stages  of  development  of  a 
statewide  system,  and  the  significance 
of  interagency  coordination),  each  State 
needs  maximiun  flexibility  in 
implementing  the  requirements  of  Part 
H. 


C.  Similarities  and  Differences  Between 
Part  B  and  Part  H  of  the  EHA 

Several  requirements  under  Part  H  are 
linked  to  specific  provisions  under  Part 
B  of  the  EHA  (Assistance  to  States  for 
Education  of  Handicapped  Children). 
For  example,  the  statutory  requirement 
concerning  the  establishment  and 
maintenance  of  personnel  standards  is 
identical  under  Part  B  and  Part  H; 
therefore,  tiie  requirements  of  the 
proposed  regulations  implementing  that 
provision  are  identical  under  both 
programs. 

There  are  several  other  areas  under 
Part  H  tiiat  are  linked  to  Part  B.  either 
by  specitic  statutory  reference  or 
through  the  legislative  history  of  Pub.  L. 
99-457.  A  description  of  the  similarities 
and  differences  of  these  overlapping 
provisions  is  included  below: 

1.  Child  Find  System 

Part  H  requires  each  statewide  system 
of  early  intervention  services  to  include 
"a  comprehensive  child  find  system. 
consistent  with  Part  B,  including  a 
system  for  making  referrals  to  service 
providers  that  includes  timelines  and 
provides  for  the  participation  by 
primary  referral  sources."  (Emphasis 
added) 

The  Part  B  provision  requires  each 
State  educational  agency  (SEA)  to 
ensure  that  all  handicapped  children  in 
the  State,  from  birth  through  age  21,  are 
identified,  located,  and  evaluated.  While 
this  requirement  has  been  in  effect  for 
approximately  10  years,  some  evidence 
suggests  that  there  may  be  a  lack  of 
coordination  between  the  States'  Part  B 
procedures  and  the  child  find  efforts  of 
other  public  agencies  in  the  State  that 
have  a  direct  interest  in  identifying, 
evaluating,  and  serving  infants  and 
toddlers  with  handicaps. 

Thus,  to  ensure  that  all  children 
covered  under  Part  H  are  identified  and 
referred  for  evaluation,  these  proposed 
regulations  provide  that  a  State's  child 
find  system  must  "be  coordinated  with 
all  other  major  child  find  efforts 
conducted  by  various  public  and  private 
agencies." 

2.  Procedural  Safeguards 

The  procedural  safeguards  under  Part 
H  overiap  with  several  of  the  provisions 
under  Part  B  (e.g.,  written  prior  notice, 
and  surrogate  parents).  However,  there 
are  differences  between  the  procedures 
for  resolving  individual  child  complaints 
under  Part  H  and  the  due  process 
hearing  provisions  under  Part  B. 

The  due  process  hearing  requirements 
under  Part  B  are  more  detailed  than  Uie 
complaint  resolution  provisions  under 
Part  H.  For  example.  Part  B  includes 


hearing,  appeal,  and  review  procedures, 
sets  conditions  regarding  impartiality, 
and  contains  specific  hearing  rights  for 
parents. 

The  corresponding  provision  in  Part  H 
requires  each  statewide  system  to 
provide  for  "(tjhe  timely  administrative 
resolution  of  complaints  by  parents." 
(EHA-H,  Sec.  680(1).) 

While  the  Part  B  requirements  are 
more  specific  tiian  Part  H,  the  legislative 
history  of  Part  H  (1)  provides  that  a 
State  may  meet  the  procedural 
safeguard  requirements  under  Part  H  by 
adopting  the  requirements  under  Part  B, 
and  (2)  expresses  Congressional  intent 
that  the  State  must  ensure  that  an 
impartial  individual  be  assigned 
responsibility  for  resolving  complaints 
by  parents.  Both  of  these  concepts  are 
addressed  in  the  proposed  regulations. 

3.  lEPs  vs  IFSPs 

The  Part  H  provisions  concerning 
individualized  family  service  plans 
(IFSPs)  are  based,  in  part,  on  the 
individualized  education  program  (lEP) 
requirements  under  Part  B.  However, 
while  there  are  similarities  between 
these  two  provisions,  there  also  are 
some  distinct  differences.  For  example, 
the  required  content  of  the  IFSP  is  more 
comprehensive  than  the  lEP,  and 
includes  several  components  that  go 
beyond  the  scope  of  the  lEP. 

States  that  currentiy  provide  special 
education  and  related  services  to 
eligible  children,  birth  through  age  two. 
in  accordance  with  the  lEP  requirements 
under  Part  B,  must  ensure  that,  by  the 
fifth  year  of  participation,  (1)  public  and 
private  service  providers  meet  the  IFSP 
requirements,  and  (2)  any  eligible 
children  served  under  Part  H  will 
receive  early  intervention  services  in 
accordance  with  an  IFSP. 

4.  Special  Education  and  Related 
Services  vs  Early  Intervention  Services 

The  requirements  for  providing 
services  to  handicapped  children  under 
Part  H  is  broader  than  under  Part  B. 
Under  Part  B,  related  services  may  only 
be  provided  if  those  services  are 
necessary  to  assist  a  child  to  benefit 
from  special  education.  If  a  child  does 
not  need  special  education,  there  can  be 
no  related  services,  as  that  term  is 
defined  in  the  Part  B  regulations. 
However,  under  Part  H,  an  infant  or 
toddler  might  receive  only  a  service 
described  under  Part  B  as  a  "related 
service"  (e.g.,  physical  or  occupational 
therapy)  without  receiving  special 
instruction.  Part  H  also  specifically 
requires  the  provision  of  some  services 
that  are  not  required  in  Part  B  (e.g.,  case 
management  services). 


Part  H  uses  the  term  "early 
intervention  services"  to  include  both 
"special  instruction"  and  various 
services  that  are  defined  as  "related 
services"  under  Part  B.  These  proposed 
regulations  incorporate  some  of  the 
definitions  of  related  services  from  the 
Part  B  regulations  (e.g.,  occupational 
therapy,  physical  therapy,  and 
psychological  services).  The  Secretary 
requests  comment  on  whether  the  Part  B 
definitions  should  be  used,  or  whether 
other  definitions  should  be  developed 
for  the  early  intervention  program. 

States  that  have  been  serving  infants 
and  toddlers  with  handicaps  under  Part 
B,  and  are  now  participating  under  Part 
H,  must  ensure  that,  by  the  fifth  year  of 
participation,  all  requirements  for  the 
provision  of  early  intervention  services 
will  be  met. 

D.  Use  of  Notes  in  the  Regulations 

In  the  text  of  these  proposed 
regulations,  a  series  of  notes  has  been 
included  following  selected  sections. 
These  notes  provide  explanatory 
material  or  suggestions  for  meeting 
specific  legal  requirements.  Where  a 
note  sets  forth  a  permissible  course  of 
action,  a  recipient  may  either  rely  upon 
the  note  or  take  any  other  course  of 
action  that  meets  the  applicable 
requirements. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
small  entities  that  would  be  affected  by 
these  regulations  are  public  or  private 
providers  of  early  intervention  services. 
However,  the  regulations  would  not 
have  a  significant  economic  impact  on 
these  service  providers  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  proper 
expenditure  of  funds. 

Paperwork  Reduction  Act  of  1980 

Sections  303.21,  303.32.  303.33.  303.35- 
303.43,  303.61,  303.69,  303.73.  303.75, 
303.84,  and  303.86  contain  information 
collection  requirements.  As  required  by 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  the  Department 
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of  Education  will  submit  a  copy  of  these 
proposed  regulations  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Room  3002.  New  Executive  Office 
Building.  Washington.  DC  20503; 
Attention:  James  D.  Houser. 

Intergovemmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovemmental 
partnership  and  a  strengthened 
federalism  by  relying  on  the  processep 
developed  by  State  and  local 
governments  for  coordination  and     ' 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  this  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
The  written  comments  should:  (1) 
Include  the  name,  title,  address,  and 
telephone  number  of  the  commenter.  (2) 
identify  each  specific  subpart  and 
section  of  the  regulations  on  which 
comments  are  being  made.  (3)  describe 
the  concern  with  respect  to  that  subpart 
and  section,  and  (4)  specify  the 
recommended  action  to  be  taken. 

The  Secretary  particularly  requests 
comment  on  the  following: 

•  The  appropriateness  of  using  Part  B 
definitions  for  certain  related  services 
that  are  hsted  under  the  Part  H 
definition  of  early  intervention  services 
(See  C-4.  preceding). 

•  Whether  additional  guidance  should 
be  provided  on  the  nature  and  scope  of 
the  public  awareness  program  under 
§  303.63. 

•  Whether  30  days  is  a  reasonable 
timeline  for  completing  the  evaluation  of 
a  child  after  referral.  (See  §§  303.65(d) 
and  303.67.) 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4605.  300  C  Street.  SW..  Washington. 
DC.  between  the  hours  of  8:30  a.m.  and 
4:00  p.m..  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 


Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  34  CFR  Part  303 

Education.  Education  of  handicapped. 
Grant  Program  education.  Medical 
personnel.  State  educational  agencies. 

Dated:  October  6, 1987. 
(Catalogue  of  Federal  Domestic  Assistance 
Number  84.181:  Early  Intervention  Programs 
for  Infants  and  Toddlers  with  Handicaps) 
William  |.  BenneU. 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  303  to 
read  as  follows: 

PART  303— EARLY  INTERVENTION 
PROGRAM  FOR  INFANTS  AND 
TODDLERS  WITH  HANDICAPS 

Subpart  A— General 

Purpose.  Eligibility,  and  other  General 
Provisions 

Sec. 

303.1  Purpose  of  the  early  intervention 
program  for  infants  and  toddlers  with 
handicaps. 

303.2  Eligible  applicants  for  an  award. 

303.3  Activities  that  may  be  supported. 

303.4  Applicable  regulations. 

Definitions 

303.5  Act. 

303.6  Case  management  services. 

303.7  Child:  children. 

303.8  Council. 

303.9  Developmental  delay. 

303.10  Early  intervention  services. 

303.11  Health  services. 

303.12  IFSP. 

303.13  Infants  and  toddlers  with  handicaps. 

303.14  Special  instruction. 

Applicable  Derinitions  in  EDGAR  and  PaH  B 
of  the  Act 

303.15  EDGAR  Definitions  that  apply. 

330.16  Applicable  definitions  in  the 
regulations  for  Part  B  of  the  Act. 

Subpart  B— Stat*  Application  for  a  Grant 

General  Requirements 

303.20  Conditions  of  assistance. 

303.21  Public  participation. 


Sac 

303.22  How  the  Secretary  disapproves  a 
State's  application  or  statement  of 
assurances. 

Statement  of  Assurances 

303.23  General. 

303.24  Reports  and  records. 

303.25  Control  of  funds  and  property. 

303.26  Prohibition  against  commigling. 

303.27  Prohibition  against  supplanting. 

303.28  Fiscal  control. 

303.29  Assurance  regarding  nonsubstitution 
of  hinds. 

303.30  Assurance  regarding  use  of  funds. 

General  Requirements  for  a  Slate  Api^atioii 

303.31  General. 

303.32  Information  about  State  Interagency 
Coordinating  Council. 

303.33  Designation  of  lead  agency. 

303.34  Assurance  regarding  use  of  funds. 

303.35  Description  of  use  of  funds. 

303.36  Information  about  public 
participation. 

303.37  Equitable  distribution  of  resources. 

SpedTic  Application  Requirements  for  Years 
One  Throi^  Five  and  Thereafter 

303.38  Application  requirements  for  the  first 
and  second  years. 

303.39  Third  year  applications. 

303.40  Waiver  of  the  policy  adoption 
requirement  for  the  third  year. 

303.41  Fourth  year  applications. 

303.42  States  with  mandates  as  of 
September,  1986  to  serve  children  with 
handicaps  from  birth. 

303.43  Applications  for  year  five  and  each 
year  thereafter. 

Participation  by  the  Secretary  of  the  Interior 

303.44  Eligibility  of  the  Secretary  of  the 
Interior  for  assistance. 

Subpart  C— Procedures  for  Making  Granto 
to  States 

303.50  Formula  for  State  allocations. 

303.51  Distribution  of  allotments  for  non- 
participating  States. 

303.52  Minimum  grant  that  a  State  may 
receive. 

303.53  Payments  to  the  Secretary  of  the 
Interior. 

303.54  Payments  to  the  jurisdictions. 

Subpart  D— Minimum  Components  of  a 
Statewide  System  of  Early  Intervention 
Services 

General  Components 

303.60  State  definition  of  developmental 
delay. 

303.61  Central  directory. 

303.62  Timetables  for  serving  all  eligible 
children. 

Identification  and  Evahietion 

303.63  Public  awareness  program. 

303.64  Comprehensive  child  find  system. 

303.65  Evaluation  and  assessment. 

Individualized  Family  Service  Plan 

303.66  Meeting  the  IFSP  requirements. 

303.67  Provision  of  services  before 
assessment  is  completed. 

303.68  Review  and  evaluation  of  IFSP. 

303.69  Content  of  IFSP. 


Sec. 

303.70  Responsibility  and  accountability. 
Personnel  Training  and  Standards 

303.71  Comprehensive  system  of  personnel 
development. 

303.72  Standards  for  personnel  who  provide 
services  to  infants  and  toddlers  with 
handicaps. 

Procedural  Safeguards 

303.73  General, 

303.74  Opportunity  to  examine  records. 

303.75  Prior  notice;  native  language. 

303.76  Administrative  complaint 
procedures. 

303.77  Appointment  of  an  impartial  person, 

303.78  Convenience  of  proceedings; 
timelines. 

303.79  Civil  action. 

303.80  Status  of  child  during  proceedings. 

303.81  Surrogate  parents. 

303.82  Confidentiality  of  information. 

State  Administration 

303.83  Lead  agency. 

303.84  Policy  for  arranging  for  services. 

303.85  Timely  reimbursement; 
nonsubstitution. 

303.86  Data  collection. 

Subpart  E— State  Interagency  Coordinating 
Council 

303.90  Establishment  of  Council. 

303.91  Composition. 

303.92  Meetings. 

303.93  Functions  of  Council. 

303.94  Conflict  of  interest. 

303.95  Use  of  existing  councils. 
Authority:  20  U.S.C.  1471-1485,  unless 

otherwise  noted. 

Supart  A— General 

Purpose,  Eligibility,  and  Other  General 
Provisions 

§  303.1    Purpose  of  the  early  interventfon 
program  for  Infants  and  toddlers  with 
handicaps. 

The  purpose  of  this  part  is  to  provide 
financial  assistance  to  States — 

(a)  To  develop  and  implement  a 
statewide,  comprehensive,  coordinated, 
multidisciplinary,  interagency  program 
of  early  intervenUon  services  for  infants 
and  toddlers  with  handicaps  and  their 
families; 

(b)  To  facilitate  the  coordination  of 
payment  for  early  intervention  services 
from  Federal.  State,  local,  and  private 
sources  (including  public  and  private 
insurance  coverage);  and 

(c)  To  enhance  the  States'  capacity  to 
provide  quality  early  intervention 
services  and  expand  and  improve 
existing  early  intervention  services 
being  provided  to  infants  and  toddlers 
with  handicaps  and  their  families. 
(Authority:  20  U.S.C.  1471(b)) 

§303.2    Eligible  applicants  for  an  award. 

Eligible  applicants  include  the  50 
States.  I^ierto  Rico,  the  District  of 
Columbia,  the  Secretary  of  the  Interior. 


and  the  following  jurisdictions:  Guam. 
American  Samoa,  the  Virgin  Islands,  the 
Republic  of  Palau.  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

(Authority:  20  U.S.C.  1484) 

§303.3    Activities  that  may  be  supported 
under  this  part 

Funds  under  this  part  may  be  used  for 
the  following  activities: 

(a)  To  plan,  develop,  and  implement  a 
statewide  system  of  early  intervention 
services  for  infants  and  toddlers  with 
handicaps  and  their  families. 

(b)  To  fund  direct  services  that  are  not 
otherwise  provided  from  other  public  or 
private  sources. 

(c)  To  expand  and  improve  on 
services  that  are  otherwise  available. 
(Authority:  20  U.S.C.  1473. 1479) 

§303.4    Applicable  regulations. 

(a)  The  following  regulations  apply  to 
this  part: 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  76 
(State-Administered  Programs),  Part  77 
(Definitions  That  Apply  To  Department 
Regulations),  Part  78  (Education  Appeal 
Board),  and  Part  79  (Intergovemmental 
Review  of  Department  of  Education 
Programs  and  Activifies). 

(2)  The  regulations  in  this  Part  303. 

(3)  The  following  regulations  in  34 
CFR  Part  300  (Assistance  to  States  for 
Education  of  Handicapped  Children): 
§  300.6;  §  300.9;  §  300.10;  §  300.12; 

§  300.13(b)(1).  (4).  (5),  (7),  (8),  (11)  and 
(12);  S  300.500;  and  S§  300.581—300.586. 

(b)  In  applying  the  regulations  cited  in 
paragraphs  (a)(1)  and  (a)(3)  of  this 
section,  any  reference  to — 

(1)  "State  educational  agency"  means 
the  lead  agency  under  this  part;  and 

(2)  "Special  education."  "related 
services."  "free  public  education."  or 
"education"  means  early  intervention 
services  under  this  part. 

(Authority:  20  U.S.C  1401-1418;  1420;  1479) 
Definitions 

§303.5    Act 

As  used  in  this  part,  "Act"  means  the 
Education  of  the  Handicapped  Act, 
(Authority:  20  U.S.C.  1401  et  seq.) 

§  303.6    Case  management  services. 

(a)  As  used  in  this  part,  "case 
management  services"  means  services 
provided  to  families  of  infants  and 
toddlers  with  handicaps  to  assist  them 
in  gaining  access  to  eariy  intervention 
services  identified  in  the  individualized 
family  service  plan. 


(b)  Case  management  services 
include — 

(1)  Coordinating  the  performance  of 
evaluations  and  participating  in  the 
development  of  the  individualized 
family  service  plan; 

(2)  Assisting  families  in  identifying 
available  service  providers; 

(3)  Coordinating  and  monitoring  the 
delivery  of  services,  including 
coordinating  the  provision  of  early 
intervention  services  with  other  services 
that  the  child  or  family  needs  or  is  being 
provided,  but  that  are  not  required 
under  this  part  (e.g..  medical  services  for 
other  than  diagnostic  or  evaluation 
purposes,  respite  care,  and  the  purchase 
of  personal  prosthetic  devices  such  as 
braces,  hearing  aids,  and  glasses);  and 

(4)  Facilitating  the  development  of  a 
transition  plan  to  preschool  services, 
where  appropriate, 

(Authority:  20  U.S.C.  1472(2)) 

§303.7    Child;  children. 

As  used  in  this  part,  "child"  and 
"children"  mean  "infants  and  toddlers 
with  handicaps."  as  that  term  is  defined 
in  §  303.13. 

(Authority:  20  U.S.C.  1472(1)) 

§303.8    CouncN. 

As  used  in  this  part.  "Council"  means 
the  State  Interagency  Coordinating 
Council. 

(Authority:  20  U.S.C.  1472(4)) 

§303.9    Developmental  delay. 

As  used  in  this  part,  "developmental 
delay."  has  the  meaning  given  to  that 
term  by  a  State  under  S  303.60. 
(Authority:  20  U.S.C.  1472(3)) 

§303.10    Early  Intervention  services. 

(a)  General.  As  used  in  this  part, 
"early  intervention  services"  means 
services  that — 

(1)  Are  designed  to  meet  the 
developmental  needs  of  infants  and 
toddlers  with  handicaps  in  one  or  more 
of  the  areas  listed  in  §  303.13(a); 

(2)  Are  provided  in  conformity  with  an 
individualized  family  service  plan; 

(3)  Are  provided  under  public 
supervision; 

(4)  Meet  the  standards  of  the  State, 
including  the  rquirements  of  this  part; 
and 

(5)  Are  provided  at  no  cost  unless 
Federal  or  State  law  provides  for  a 
system  of  payments  by  families, 
including  a  schedule  of  sliding  fees. 

(b)  Types  of  services.  Early 
intervention  services  include — 

(1)  Audiology; 

(2)  Case  management  services,  as 
defined  in  §  303.6; 
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(3)  Early  identification,  screening,  and 
assessment  services: 

(4)  Family  training,  counseling,  and 
home  visits; 

(5)  Health  services,  as  defmed  in 
S  303.11: 

(6)  Medical  services  only  for 
diagnostic  and  evaluation  purposes: 

(7)  Occupational  therapy; 

(8)  Physical  therapy;  i 

(9)  Psychological  services;  | 

(10)  Special  instruction,  as  defined  in 
§  303.14;  and 

(11)  Speech  pathology.  | 
(c)  Qualified  personnel.  Early 

intervention  services  must  be  provided 
by  qualified  personnel,  including— r 

(1)  Audiologists;  ' 

(2)  Nurses,  including  school  nurses; 

(3)  Nutritionists; 

(4)  Occupational  therapists; 

(5)  Physical  therapists; 

(6)  Physicians; 

(7)  Psychologists,  including  school 
psychologists; 

(8)  Social  workers,  including  school 
social  workers; 

(9)  Special  educators;  and  I 

(10)  Speech  and  language  pathofigists. 

(Authority:  20  U.S.C.  1472(2)) 

NotK  The  lists  of  services  and  personnel  in 
paragraphs  (b)  and  (c)  are  not  exhaustive  and 
may  include  other  types  of  services  or 
personnel.  Examples  of  other  eligible  , 
services,  include  transportation,  ' 

rehabihtation  technology,  and  music  therapy. 

$303.11    Health  servicer 

As  used  in  this  part,  "health  services" 
means  services  necessary  to  enable  a 
child  to  benefit  from  other  early 
intervention  services  (e.g.,  clean    I 
intermittent  catheterization).  The  term 
does  not  include  those  services  that  are 
surgical  or  purely  medical  in  nature  (e.g., 
cleft  palate  surgery,  surgery  for  club 
foot,  management  of  congenital  heart 
ailments,  management  of  cystic  fibrosis, 
and  shunting  of  hydrochephalus). 

(Authority:  20  U.S.C.  1472(2))  | 

9303.12    IFSP. 

As  used  in  this  part,  "IFSP"  means  the 
individualized  family  service  plan. 

(Authority:  20  U.S.C  1477) 

$303.13    Infants  and  toddlers  with 
handicap*. 

(a)  As  used  in  this  part,  "infants  and 
toddlers  with  handicaps"  means 
children  from  birth  through  age  two  who 
need  early  intervention  services  because 
they — 

(1)  Are  experiencing  developmental 
delays,  as  measured  by  appropriate 
diagnostic  instruments  and  procedures. 
in  one  or  more  of  the  following  areas: 
Cognitive  development,  physical 
development,  language  and  speech 


development,  psychosocial 
development,  or  self-help  skills:  or 

(2)  tiave  a  diagnosed  physical  or 
mental  condition  that  has  a  high 
probability  of  resulting  in  developmental 
delay. 

(b)  The  term  may  also  include,  at  a 
State's  discretion,  children  from  birth 
through  two  who  are  at  risk  of  having 
substantial  developmental  delays  if 
early  intervention  services  are  not 
provided. 
(Authority:  20  U.S.C.  1472(1)) 

Note:  The  phrase  "have  a  diagnosed 
physical  or  mental  condition  that  has  a  high 
probability  of  resulting  in  developmental 
delay"  is  included  to  enable  States  to  serve 
categories  of  infants  and  toddlers  who  will 
need  early  intervention  services,  even  though 
many  may  not  exhibit  developmental  delays 
at  the  time  of  diagnosis  (e.g..  children  with 
sensory  impairments,  inborn  errors  of 
metabolism,  microcephaly,  fetal  alcohol 
syndrome,  epilepsy,  and  Down  syndrome  and 
other  chromosomal  abnormalities). 

§303.14    Special  instruction. 

(a)  As  used  in  this  part,  "special 
instruction"  means  instruction  provided 
to  infants  and  toddlers  and  their 
families  by  special  educators  or  other 
qualified  personnel. 

(b)  Special  instruction  may  be 
provided  in  the  child's  home,  early 
intervention  centers,  hospitals  and 
chnics,  or  other  settings,  as  appropriate 
to  the  age  and  needs  of  the  individual 
child. 


(Authority:  20  U.S.C.  1472(2)) 

Applicable  Definitions  in  Edgar  and  Part 
B  of  the  Act 

§  303.15    EDGAR  definitions  that  apply. 

The  following  terms  used  in  this  part 
are  defmed  in  34  CFR  77.1: 
Applicant  Grant 

Award  Grantee 

Contract  Grant  period 

Department  Private 

EDGAR  Public 

Equipment  Secretary 

Fiscal  year  State 

(Authority:  20  U.S.C.  1471  et  seq.) 

§303.16    Applicable  definitions  In  th* 
regulations  for  Part  B  of  the  Act 

The  following  terms  used  in  this  part 
are  defined  in  34  CFR  Part  300,  the 
regulations  that  implement  Part  B  of  the 
Education  of  the  Handicapped  Act.  The 
section  of  Part  300  that  contains  the 
definition  is  given  in  parentheses. 
Audiology  (300.13(1)) 
Include  (300.6) 
Medical  services  (300.13(4)) 
Native  language  (300.9) 
Occupational  therapy  (300.13(5)) 
Parent  (300.10) 
Personally  identifiable  information 

(300.500) 


Physical  therapy  (300.13(7)) 

Psychological  services  (300.13(8)) 

Public  agency  (300.11) 

Qualified  (300.12) 

Speech  pathology  (300.13(12)) 

(Authority:  20  U.S.C.  1401(21).  1412-1417) 

Subpart  B— State  Application  for  a 
Grant 

General  Requirements 

§303,20    Conditions  of  assistance. 

In  order  to  receive  funds  under  this 
part  for  any  fiscal  year,  a  State  shall — 

(a)  Submit  an  annual  application  to 
the  Secretary  through  the  lead  agency 
designated  by  the  Governor:  and 

(b)  Have  on  file  with  the  Secretary  the 
statement  of  assurances  required  under 
§§303.23-303.30. 

(Authority:  20  U.S.C.  1478) 
§303.21    Public  participation. 

(a)  General.  (1)  Before  a  State  submits 
its  annual  application  under  this  part, 
and  before  the  adoption  of  policies  in 
that  application,  the  State  shall 
provide — 

(i)  Public  hearings; 

(ii)  Adequate  notice  of  the  hearings; 
and 

(iii)  An  opportunity  for  comment  by 
the  general  public. 

(2)  As  used  in  paragraph  (a)(1)  of  this 
section,  the  term  "policies"  includes — 

(i)  A  State's  definition  of 
"developmental  delay;" 

(ii)  A  statement  of  what  fees  will  be 
charged  for  early  intervention  services 
and  the  basis  for  those  fees: 

(iii)  A  State's  policy  regarding  the 
provision  of  services  to  children  who  are 
"at  risk;" 

(iv)  The  components  of  the  statewide 
system;  and 

(v)  Other  policies  required  to  be 
included  in  the  State  application. 

(b)  Notice.  The  notice  of  public 
hearings  must  be  published  or 
announced — 

(1)  In  newspapers  or  other  media,  or 
both,  with  coverage  adequate  to  notify 
the  general  public  throughout  the  State 
about  the  hearings; 

(2)  Sufficiently  in  advance  of  the  date 
of  the  hearings  to  afford  interested 
parties  throughout  the  State  a 
reasonable  opportunity  to  participate; 
and 

(3)  In  sufficient  detail  to  inform  the 
public  about — 

(i)  The  purpose  and  scope  of  the  State 
application  and  its  relationship  to  Part  H 
of  the  Act: 

(ii)  The  date,  time,  and  location  of 
each  hearing:  and 
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(iii)  The  procedures  for  providing  oral 
comments  or  submitting  written 
comments. 

(Authority:  20  U.S.C  1478) 

§303.22    How  the  Secretary  disapproves  a 
State's  application  or  statnmnt  of 
assurances. 

The  Secretary  follows  the  procedures 
in  34  CFR  300.580-300.588  before 
disapproving  a  State's  application  or 
statement  of  assurances  submitted 
under  this  part, 

(Authority:  20  U.S.C  1478) 
Statement  of  Assurances 

S303Jt3    GenaraL 

A  statement  of  assurances  is  a 
document  that — 

(a)  Contains  the  information  in 
§§303.24-303.30; 

(b)  Is  submitted  only  once  and 
remains  in  effect  throughout  the  term  of 
a  State's  participation  under  this  part; 
and 

(c)  Is  filed  wth  the  Secretary  at  the 
time  the  State  submits  its  application  for 
the  first  year  of  assistance  under  this 
part. 

(Authority:  20  U.S.C  1478(b)) 

§303.24    Reports  and  records. 
The  statement  must  provide  for — 

(a)  Making  reports  in  such  form  and 
containing  such  information  as  die 
Secretary  may  require;  and 

(b)  Keeping  records  and  affording 
access  to  those  records  as  the  Secretary 
may  find  necessary  to  assure  the 
correctness  and  verification  of  reports 
and  of  proper  disbursement  of  funds 
provided  under  this  part. 

(Authority:  20  U.S.C  1478(b)(4)) 

§303.25    Control  of  funds  and  proparty. 

The  statement  must  provide  assurance 
satisfactory  to  the  Secretary  that  the 
control  of  fimds  provided  under  this 
part,  and  title  to  property  acquired  with 
those  funds,  is  in  a  public  agency  for  the 
uses  and  purposes  provided  in  this  part, 
and  that  a  public  agency  administers  the 
funds  and  property. 

(Authority:  20  U5.C  1478(b)(3)) 


§303.26 

The  statement  must  include  an 
assurance  satisfactory  to  the  Secretary 
that  funds  made  available  under  this 
part  will  not  be  commingled  with  State 
funds, 

(Authority:  20  U.S.C  1478(b)(5)(A)) 

§303.27    ProMbWon against supptantms. 

The  statement  must  include  an 
assurance  satisfactory  to  the  Secretary 
that  Federal  fluids  made  available  under 
this  part  will  be  used  to  supplement  and 


increase  the  level  of  State  and  local 
funds  expended  for  infants  and  toddlers 
with  handicaps  and  their  families  and  in 
no  case  to  supplant  those  State  and 
local  funds. 

(Authority:  20  U.S.C.  1478(b)(5)(B)) 
§303.28    Fiscal  control. 

The  statement  must  provide  assurance 
satisfactory  to  the  Secretary  that  such 
fiscal  control  and  fund  accounting 
procedures  will  be  adopted  as  may  be 
necessary  to  assure  proper 
disbursement  of,  and  accotmting  for, 
Federal  funds  paid  under  this  part. 
(Authority:  20  U.S.C.  1478(b)(6)) 


S303.2f  ,     ^ 

nonaubstttution  of  funds. 

The  statement  must  include  an 
assurance  satisfactory  to  the  Secretary 
that  the  State  vvill  comply  with  the 
requirements  in  §  303.85(b). 
(Authority:  20  U5.C  1478(bK2)) 

§303.30   Assuranca rsgardbM uaa Of 

funds. 

The  statement  must  include  an 
assurance  satisfactory  to  the  Secretary 
that  the  funds  paid  to  the  State  under 
this  part  will  be  expended  in  accordance 
with  the  provisions  of  this  part. 
(Authority:  20  U.S.C  1478(bMl)) 

General  Requirements  for  a  State 
Applicatioa 

$303.31    GanaraL 

A  State's  annual  application  under 
this  pro^m  must  contain  the 
information  required  in  §8  303J2-303.37. 
(Authority:  20  U.S.C  1478(a)) 

$303.32    Information  about  State 
Interagency  Coordinating  CouncH. 
Each  application  must  faiclude 
information  demonstrating  that  the  State 
has  established  a  State  Interagency 
Coordinating  Council  that  meets  die 
requirements  of  Subpart  B. 

(Authority:  20  U.S.C.  1478(a)(2)) 

$30333    Designation  Of  toad  agency. 

Each  application  must  include  a 
designation  of  the  lead  agency  in  the 
State  that  will  be  responsible  for  the 
administration  of  funds  provided  under 
this  part. 

(Authority:  20  U5.C  1478(a)(1)) 


$303.34 
funds. 


Assurance  regarding  use  of 


Each  application  must  include  an 
assurance  that  funds  received  under  this 
part  will  be  used  to  assist  the  State  to 
plan,  develop,  and  implement  the 
Statewide  system  required  under 
§§303.60-303.86. 
(Authority:  20  U.S.C  1475, 1478(a)  (2),  (3)) 


§303.35    Description  of  use  of  funds. 

Each  application  must  include  the 
following  information: 

(a)  For  both  the  lead  agency  and  the 
State  Interagency  Coordinating 
Council — 

(1)  A  list  of  administrative  positions, 
and  a  description  of  duties  for  each 
person  whose  salary  is  paid  in  whole  or 
in  part  with  funds  awarded  under  this 
part;  and 

(2)  For  each  position,  the  percentage 
of  salary  paid  with  those  funds. 

(b)  A  description  of  the  nature  and 
scope  of  the  activities  to  be  carried  out 
with  funds  under  this  part  during  the 
period  for  which  the  award  is  to  be 
made.  The  description  must  include 
information  about — 

(1)  The  Statewide  planning, 
development,  and  implementation 
activities  to  be  carried  out  by  the 
Council,  the  lead  agency,  and  any  other 
agencies  in  the  State  that  are  involved  in 
early  intervention  services; 

(2)  The  approximate  amount  of  funds 
that  will  be  expended  to  carry  out  each 
activity  described  in  paragraph  (b)(1)  of 
this  section;  and 

(3)  Any  direct  services  that  will  be 
provided. 

(Authority:  20  U5.C.  1478(aH3),  (a)(5)) 

§303.36    Information  about  puMto 
participation. 

(a)  Each  application  must  include — 

(1)  Information  demonstrating  that  the 
State  has  met  the  requirements  on 
public  participation  under  $  303.21; 

(2)  A  summary  of  the  public  comments 
received;  and 

(3j  The  State's  responses  to  those 
comments. 

(b)  The  information  in  paragraph 
(a)(1)  of  this  section  must  include  copies 
of  news  releases  and  advertisements 
used  to  provide  notice,  and  a  list  of  the 
dates  and  locations  of  the  hearings. 
(Authority:  20  U.S.C  1478(a)(4)) 

§303.37    EquttaMedtotribuUonef 
resources. 

Each  application  must  include  a 
description  of  the  procedures  used  by 
the  State  to  ensure  an  equitable 
distribution  of  resources  made  available 
under  this  part  among  all  geographic 
areas  within  the  State. 

(Authority:  20  U.S.C  1478(a)(e)) 

Specific  Application  Requirements  for 
Years  One  Through  Five  and  Thereafter 

§303.38   Apptcadons  requirements  for 
first  and  second  yeara. 

A  State's  annual  application  for  the 
first  and  second  years  of  participation 
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under  this  program  must  contain  the 
information  required  in  §§  303.32-303.37. 

(Authority:  20  U.S.C.  1475, 1478(a)) 


§303.39    Third  yMT  applications. 

A  State's  application  for  the  third  year 
of  participation  under  this  program  must 
contain — 

(a)  The  information  required  in 
§§  303.32-303.37; 

(b)  Information  and  assurance* 
demonstrating  that  the  State  has 
adopted  a  policy  that  incorporates  all  of 
the  components  of  a  statewide  system  of 
early  intervention  services,  as  required 
in  S9  303.60-303.86.  or  that  the  State  has 
obtained  a  waiver  from  the  Secretary; 
and  I 

(c)  Information  and  assurance      ' 
satisfactory  to  the  Secretary  that  the 
statewide  system  will  be  in  effect  no 
later  than  the  beginning  of  the  fourth 
year  of  the  State's  participation,  except 
that  with  respect  to  IFSPs,  the  State 
need  only — 

(1)  Conduct  multidisiplinary 
assessments; 

(2)  Develop  IFSPs;  and 

(3)  Make  available  case  management 
services.  I 
(Authority:  20  U.S.C.  1475(b).  1478(a)) 

§303.40    Waiver  of  tlw  policy  adoption 
requlrMMnt  for  the  third  year. 

The  Secretary  may  award  a  grant  to  a 
State  under  this  part  for  the  third  year 
even  if  the  State  has  not  adopted  the 
policy  required  in  §  303.39(b),  if  the 
State,  in  its  application — 

(a)  Demonstrates  that  it  has  made  a 
good  faith  effort  to  adopt  such  a  policy; 

(b)  Provides  the  reasons  why  it  was 
unable  to  meet  the  timeline; 

(c)  Describes  the  steps  remaining 
before  the  policy  is  adopted;  and 

(d)  Provides  an  assurance  that  the 
policy  will  go  into  effect  before  the 
beginning  of  the  fourth  year  of  its 
participation  under  this  part 

(Authority:  20  U.S.C.  1475(b)(2)) 

Note:  An  example  of  when  the  Secretary 
may  grant  a  waiver  is  a  situation  in  which  a 
policy  is  awaiting  action  by  the  Stale 
legislature,  but  the  legislative  session  does 
not  commence  until  after  the  State's    i 
application  must  be  submitted. 

§303^1    Fourth  year  application*. 

A  State's  application  for  the  fourth 
year  of  participation  under  this  program 
must  contain  all  of  the  information 
required  by  §  303.39  (State  application 
for  the  third  year).  However,  in  its 
application  for  the  fourth  year,  the  State 
may  incorporate  by  reference  any 
portions  of  its  third  year  application  that 
are  still  in  effect. 
(Authority:  20  U.S.C.  147S(b).  1478) 


§  303.42    States  with  mandates  as  of 
SeptemlMr,  1966  to  serve  children  with 
handicape  from  birth. 

(a)  Subject  to  the  requirements  of 
paragraph  (b)  of  this  section,  a  State 
that  has  in  effect  a  State  law,  enacted 
before  September  1. 1988,  that  requires 
the  provision  of  a  free  appropriate 
public  education  to  children  with 
handicaps  from  birth  through  age  two  is 
eligible  for  a  grant  under  this  part  for  the 
first  through  the  fourth  year  of  its 
participation. 

(b)  A  State  meeting  the  conditions  of 
paragraph  (a)  of  this  section  must — 

(1)  Have  on  file  with  the  Secretary  a 
statement  of  assurances  containing  the 
information  required  in  §5  303.24-303.30; 

(2)  Submit  an  annual  application  for 
years  one  through  four  that  contains  the 
information  in  §§  303.32-303.37; 

(3)  Meet  the  public  participation 
requirements  in  §  303.21;  and 

(4)  Provide  a  copy  of  the  State  law 
that  requires  the  provision  of  a  free 
appropriate  public  education  to  children 
with  handicaps  from  birth  through  age 
two. 

(c)  In  order  to  receive  funds  under  this 
part  for  the  fifth  and  succeeding  years, 
the  State  must  submit  an  application 
that  meets  the  requirements  of  S  303.43. 

(Authority:  20  U.S.C.  1475(d)) 

Note:  A  State  that  qualifles  under  this 
section  is  exempted  from  submitting  the 
information  about  the  Statewide  system  of 
early  intervention  services  in  SS  303.60- 
303.86  that  is  required  in  the  applications  for 
years  three  and  four.  However,  in  order  to 
receive  funds  under  this  part  for  the  fifth  and 
succeeding  years,  the  Slate  must  include  in 
its  application  for  those  years  information 
demonstrating  that  the  statewide  system  is  in 
effect. 

§303.43    Application*  for  year  fWe  and 
each  year  thereafter. 

A  State's  annual  applications  for  the 
fifth  and  succeeding  years  of 
participation  under  this  program  must 
contain — 

(a)  The  information  required  in 
§§303.32-303.37;  and 

(b)  Information  and  assurances 
demonstrating  to  the  satisfaction  of  the 
Secretary  that  the  State  has  in  effect  the 
statewide  system  required  in  §§  303.60- 
303.86. 
(Authority:  20  U.S.C.  1475(c),  1478(a)) 

PartidpatioD  by  the  Secretary  of  the 
Interior 

§303.44    EUgii>ility  Of  the  Secretary  Of  the 
Interior  for  assistance. 

The  Secretary  of  the  Interior  may 
recieve  an  award  under  this  part  only 
after  submitting  an  application  that — 

(a)  Meets  the  conditions  of  assistance 
required  by  S  303.20;  and 


(b)  Is  approved  by  the  Secretary. 
(Authority:  20  U.S.C,  1484(b)) 

Subpart  C— Procedures  for  Making 
Grants  to  States 

§303.50    Formula  for  state  allocations. 

(a)  For  each  fiscal  year,  from  the 
aggregate  amount  of  funds  available 
under  this  part  for  distribution  to  the 
States,  the  Secretary  allots  to  each  State 
an  amount  that  bears  the  same  ratio  to 
the  aggregate  amount  as  the  number  of 
infants  and  toddlers  in  the  State  bears 
to  the  number  of  infants  and  toddlers  in 
all  States. 

(b)  For  the  purposes  of  allotting  funds 
to  the  States  under  paragraph  (a)  of  this 
section — 

(1)  "Aggregate  amount"  means  the 
amount  available  for  distribution  to  the 
States  after  the  Secretary  determines  the 
amount  of  payments  to  be  made  to  the 
Secretary  of  the  Interior  under  §  303.53 
and  to  the  jurisdictions  under  §  303.54; 
and 

(2)  "State"  means  the  50  States,  the 
District  of  Columbia,  and  the 
Conunonwealth  of  Puerto  Rico. 

(Authority:  20  U.S.C.  1484(c)) 

§  303.51    DistriiMitlon  of  allotments  from 
non-participating  State*. 

If  a  State  elects  not  to  receive  its 
allotment,  the  Secretary  may  allot  those 
funds  among  the  remaining  States  in 
accordance  with  §  303.50(a). 

(Authority:  20  U.S.C.  1484(d)) 

§  303.52    Minimum  grant  that  a  State  may 
recehre. 

No  State  receives  less  than  0.5  percent 
of  the  aggregate  amount  available  under 
§  303.50. 

(Authority:  20  U.S.C.  1484(c)(1)) 
§303.53    Payments  to  the  Secretary  Of  the 


(a)  The  Secretary  is  authorized  to 
make  payments  to  the  Secretary  of  the 
Interior  according  to  the  need  for 
assistance  for  the  provision  of  early 
intervention  services  to  children  with 
handicaps  and  their  families  on 
reservations  served  by  the  elementary 
and  secondary  schools  operated  for 
Indians  by  the  Department  of  the 
Interior. 

(b)  The  amount  of  payment  under 
paragraph  (a)  of  this  section  for  any 
fiscal  year  is  1.25  percent  of  the 
aggregate  amount  available  to  States 
after  the  Secretary  determines  the 
amount  of  payments  to  be  made  to  the 
jurisdictions  under  §303.54. 
(Authority:  20  U.S.C.  1484(b)) 
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§  303.54    Payments  to  the  Jurisdictions. 

From  the  sums  appropriated  to  carry 
out  this  part  for  any  fiscal  year,  the 
Secretary  may  reserve  up  to  1  percent 
for  payments  to  the  jurisdictions  listed 
in  §  303.2  in  accordance  with  their 
respective  needs. 

(Authority:  20  U.S.C.  1484(a)) 

Subpart  D— Minimum  Components  of  a 
Statewide  System  of  Early 
Intervention  Services 

General  Components 

§  303.60    State  definition  of  developmental 
delay. 

Each  State's  policies  must  include  the 
definition  of  the  term  "developmental 
delay"  that  will  be  used  by  the  State  in 
carrying  out  programs  under  this  part. 
The  States's  definition  must  include  the 
five  developmental  areas  listed  in 
§  303.13(a). 

(Authority:  20  U.S.C.  1476(b)(1)) 

§303.61    Central  directory. 

(a)  Each  system  must  have  a  central 
directory,  that  includes  information 
about — 

(1)  Early  intervention  services, 
resources,  and  experts  available  in  the 
State;  and 

(2)  Research  and  demonstration 
projects  being  conducted  in  the  State. 

(b)  The  central  directory  must  be — 

(1)  Updated  at  least  annually,  and 

(2)  Easily  accessible  to  the  public. 

(Authority:  20  U.S.C.  1476(b)(7)) 

Note:  To  the  extent  appropriate,  the 
directory  should  include  available  parent 
support  groups  and  advocate  associations. 

§  303.62    Timetat>les  for  serving  ail  eligible 
children. 

Each  system  must  include  timetables 
for  ensuring  that  appropriate  early 
intervention  services  will  be  available  to 
all  infants  and  toddlers  with  handicaps 
by  the  beginning  of  the  fifth  year  of  the 
State's  participation  under  this  part. 
(Authority:  20  U.S.C.  1476(b)(2)) 
Identification  and  Evaluation 

§  303.63    Public  awareness  program. 

Each  system  must  include  a  public 
awareness  program  that  focuses  on 
early  identification  services  for  infants 
and  toddlers  with  handicaps.  The 
program  must — 

(a)  Be  a  continuous,  on-going  program 
that  is  in  effect  throughout  the  State;  and 

(b)  Provide  for  the  involvement  of. 
and  communication  with,  major 
organizations  throughout  the  State  that 
have  a  direct  interest  in  this  part, 
including  public  agencies  at  the  State 
and  local  level,  private  providers,  parent 


groups,  advocate  associations,  and  other 
organizations. 

(Authority:  20  U.S.C.  1476(b)(6)) 

§  303.64    Comprehensive  child  find 
system. 

(a)  Each  system  must  include  a 
comprehensive  child  find  system  that 
meets  the  requirements  of  paragraphs 
(b)  through  (d)  of  this  section. 

(b)  The  child  find  system  must — 

(1)  Be  consistent  with  the  State's  child 
identification,  location,  and  evaluation 
procedures  required  under  Part  B  of  the 
Act  (see  34  CFR  300.128); 

(2)  Be  coordinated  with  all  other 
major  child  find  efforts  conducted  by 
various  public  and  private  agencies 
throughout  the  State;  and 

(3)  Include  procedures  for  making 
referrals  by  primary  referral  sources  to 
the  child  find  system  and  to  service 
providers. 

(c)  The  procedures  in  paragraph  (b)(3) 
of  this  section  must  include — 

(1)  Reasonable  timelines;  and 

(2)  Provide  for  participation  by 
primary  referral  sources,  including 
hospitals  and  postnatal  care  facilities, 
physicians,  parents,  other  health  care 
providers,  public  health  facilities,  and 
day  care  programs. 

(Authority:  20  U.S.C.  1476(b)(5)) 

Nolo  1:  Coordination  with  other  child  find 
efforts  in  the  State  helps  to  maximize  the 
State's  resources,  by  eliminating  duplication 
of  effort  and  ensuring  that  all  eligible  children 
are  identified.  To  ensure  appropriate 
coverage,  a  State  may  wish  to  establish  a 
central  registry. 

Note  2:  A  State  should  establish  reasonable 
timelines  (e.g.,  30  calendar  days)  for  staff  in 
the  child  find  system  to  act  on  a  referral  (e.g., 
(1)  in  determining  a  child's  eligibility  after 
referral  to  the  child  find  system,  and  (2)  in 
referring  the  child  to  a  service  provider  after 
the  need  for  early  intervention  services  has 
been  determined).  This  will  help  to  ensure 
that  delays  in  identification,  evaluation,  and 
the  provision  of  services  are  minimal. 

§  303.65    Evaluation  and  assessment 

(a)  Each  system  must  include  the 
performance  of  a  timely,  comprehensive, 
multidisciplinary  evaluation  of  each 
child,  birth  through  age  two.  referred  for 
evaluation.  The  evaluation  must  meet 
the  requirements  of  paragraphs  (b) 
through  (d)  of  this  section. 

(b)  The  evaluation  required  by 
paragraph  (a)  of  this  section  must 
include  the  following: 

(1)  For  each  child — 

(i)  An  evaluation  of  the  child's  level  of 
functioning  in  all  five  areas  listed  in 
§  303.13(a); 

(ii)  An  assessment  of  the  unique  needs 
of  the  child;  and 

(iii)  The  identification  of  services 
appropriate  to  meet  those  needs. 


(2)  For  the  family  of  each  child,  an 
assessment  of  the  family's  strengths  and 
needs  relating  to  enhancing  the 
development  of  the  child. 

(c)  To  the  extent  appropriate,  the 
assessment  of  families  in  paragraph 
(b)(2)  of  this  section  must  be  based  on 
information  provided  by  the  families 
through  personal  interviews  or  written 
statements. 

(d)  The  evaluation  and  assessment  of 
each  child  and  the  child's  family  must 
be  completed  within  30  calendar  days 
after  referral. 

(Authority:  20  U.S.C.  1476(b)(3).  1477|a)(l). 
(d)(2),  (d)(3)) 

Note:  Section  303.65  combines  into  one 
overall  requirement  the  provisions  on 
evaluation  and  assessment  under  the 
following  sections  of  the  Act:  Section 
67e(b)(3)  (timely,  comprehensive, 
multidisciplinary  evaluation),  and  section 
677(a)(1)  (multidisciplinary  assessment),  it 
also  requires  that  the  evaluation-assessment 
process  be  broad  enough  to  include 
information  required  in  the  IFSP  concerning 
(1)  The  family's  strengths  (section  677(d)(2)). 
and  (2)  the  child's  functioning  level  in  self- 
help  skills  and  in  physical,  cognitive,  speech- 
language,  and  psychosocial  development 
(section  676(d)(1)). 

The  evaluation-assessment 
requirement  in  §  303.65  may  be 
completed  as  a  one  or  two  step  process, 
depending  upon  State  practice. 
However,  the  State:  (1)  Must  ensure  that 
the  process  is  completed  before  writing 
the  IFSP,  and  (2)  should  provide  for 
appropriate  participation  by  the  families 
of  the  infants  and  toddlers. 

Individualized  Family  Service  Plan 

§  303.66    Meeting  the  IFSP  requirements. 

(a)  General.  Each  system  must  include 
procedures  that  meet  the  requirements 
of  this  section  and  §§  303.67-303.70. 

(b)  Requirements  for  the  third  year. 
Except  as  provided  in  §  303.40,  the 
procedures  required  in  paragraph  (a)  of 
this  section  must  be  included  in  a  State's 
third  year  application  under  this  part. 

(c)  Fourth  year  requirements.  By  the 
beginning  of  the  fourth  year  of  a  State's 
participation  under  this  part,  the  State 
shall  ensure  that  the  following  are  met: 

(1)  The  evaluation  and  assessment 
requirement  in  §  303.65  is  implemented. 

(2)  An  IFSP  is  developed  for  each 
child  determined  to  be  eligible  under 
this  part.  The  IFSP  must— 

(i)  Be  developed  by  an 
interdisciplinary  team,  including  the 
parents; 

(ii)  Be  based  on  the  results  of  the 
evaluation  in  §  303.65;  and 

(iii)  Be  developed  within  a  reasonable 
time  after  the  multidisciplinary 
evaluation  is  completed. 
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(3)  Case  management  services  are 
available  to  the  family  of  each  child 

(d)  Requirements  for  the  fifth  and 
suceeding  years.  By  the  beginning  of  the 
fifth  year  of  a  State's  participation,  an 
IFSP  must  be  developed  and 
implemented  for  each  child  who  is 
eligible  for  early  intervention  services. 
(Authority:  20  U.S.C.  1476(b)(4).  1477(a)(2). 
(c)) 

Note:  Development  of  the  IFSP  is 
essentially  the  final  step  in  the  evaluation- 
assessment  process.  Therefore,  it  is  expected 
that  the  IFSP  for  a  child  who  has  been 
evaluated  under  §  303.65  would  be  developed 
as  soon  as  possible  after  the  evaluation  is 
completed  (e.g..  by  the  end  of  the  30-day 
timeline  in  i  303.65(d).  or  within  a  few  days 
of  that  timehne). 


§  303.67    Provision  of  services  before 
assessment  Is  completed. 

With  parental  consent,  early 
intervention  services  may  commence 
before  the  completion  of  the  evaluation 
in  §  303.65.  However,  within  30  calendar 
days  of  the  initiation  of  those  services, 
the  evaluation  must  be  completed  and 
the  IFSP  must  be  developed. 
(Authority:  20  U.S.C.  1477(c)) 

Note:  The  report  of  the  House  of 
Representatives  on  Pub.  L.  99-457  includes 
the  following  statement  regarding  the 
provision  of  services  before  completing  the 
evaluation  of  an  infant  or  toddler 

The  authority  to  allow  early  intervention 
services  to  commence  prior  to  completion  of 
assessment  should  be  the  exception  and  not 
the  rule.  Further  this  authority  should  not  be 
used  as  a  means  for  systematically 
circumventing  the  obligation  to  complete  the 
assessment  and  develop  the  plan  within  a 
reasonable  time. 
(House  Report  No.  99-860,  9  (1986).) 

§  303.68    Review  and  evaluation  of  IFSP. 

(a)  Periodic  review.  Each  child's  IFSP 
must  be  evaluated  once  a  year,  and  the 
family  must  be  provided  a  review  of  the 
IFSP  at  6-month  intervals  (or  more  often, 
if  appropriate,  based  on  the  child's  or 
family's  needs). 

(b)  Family  participation.  The  review 
and  evaluation  of  each  child's  IFSP  must 
provide  for  the  participation  of  tht 
child's  family, 
(Authority:  20  U.S.C.  1477(a)(2).  (bj) 

§303.69    Content  of  IFSP. 

The  IFSP  for  each  child  must  be  in 
writing,  and  contain — 

(a)  A  statement  of  the  child's  present 
levels  of  physical  development, 
cognitive  development,  language  and 
speech  development,  psychosocial 
development,  and  self-help  skills,  based 
on  acceptable  objective  criteria; 

(b)  A  statement  of  the  family's ' 
strengths  and  needs  relating  to 
enhancing  the  development  of  the  child; 


(c)  A  statement  of  the  major 
outcomes  expected  to  be  achieved  for 
the  child  and  the  family,  including  the 
criteria,  procedures,  and  timelines  that 
will  be  used  to  determine — 

(1)  The  degree  to  which  progress 
toward  achieving  the  outcomes  is  being 
made;  and 

(2)  Whether  modifications  or 
revisions  of  the  outcomes  or  services  are 
necessary; 

(d)  A  statement  of  the  specific  early 
intervention  services  necessary  to  meet 
the  unique  needs  of  the  child  and  the 
family,  including  the  frequency, 
intensity,  and  method  of  delivering 
services; 

(e)  The  projected  dates  for  initiation 
of  services  and  the  anticipated  duration 
of  those  services; 

(f)  The  name  of  the  case  manager 
from  the  profession  most  immediately 
relevant  to  the  child's  or  family's  needs, 
who  will  be  responsible  for  the 
implementation  of  the  IFSP  and 
coordination  with  other  agencies  and 
persons;  and 

(g)  The  steps  to  be  taken  supporting 
the  transition  of  the  child  to  services 
provided  under  Part  B  of  the  Act,  to  the 
extent  that  those  services  are 
considered  appropriate. 

(Authority:  20  U.S.C.  1477(d)) 

§  303.70    Responsibility  and  accountability. 

Each  agency  or  person  who  has  a 
direct  role  in  the  provision  of  early 
intervention  services  is  responsible  for 
making  a  good  faith  effort  to  assist  each 
eligible  child  in  achieving  the  outcomes 
in  the  child's  IFSP.  However.  Part  H  of 
the  Act  does  not  require  that  any  agency 
or  person  be  held  accountable  if  an 
eligible  child  does  not  achieve  the 
growth  projected  in  the  child's  IFSP, 

(20  U.S.C.  1477;  House  Rpt  No.  99-860. 13   . 
(1986).) 

Personnel  Training  and  Standards 

§  303.71    Comprehensive  system  of 
personnel  development 

(a)  Each  system  must  include  a 
comprehensive  system  of  personnel 
development.  Subject  to  paragraph  (b)  of 
this  section,  a  State's  current  personnel 
development  system  required  under  Part 
B  of  the  Act  (See  34  CFR  §  300.380- 
300.387)  may  be  used  to  satisfy  this 
requirement. 

(b)  The  personnel  development 
system  under  this  part  must — 

(1)  Provide  for  preservice  and 
inservice  training  to  be  conducted  on  an 
interdisciplinary  basis,  to  the  extent 
appropriate;  and 

(2)  Provide  for  the  training  of  a 
variety  of  personnel  needed  to  meet  the 
requirements  of  this  part,  including 


public  and  private  providers,  primary 
referral  sources,  parents, 
paraprofessionals,  and  persons  who  will 
serve  as  case  managers. 
(Authority:  20  U.S.C.  1476(b)(8)) 

§303.72    Standards  for  personnel  who 
provide  services  to  infants  and  toddlers 
with  handicaps. 

(a)  General  requirement.  (1)  Each 
system  must  include  policies  and 
procedures  for  establishing  and 
maintaining  standards  to  ensure  that 
personnel  necessary  to  provide  early 
intervention  services  under  this  part  are 
appropriately  and  adequately  prepared 
and  trained. 

(2)  The  standards  required  by 
paragraph  (a)(1)  of  this  section  must  be 
consistent  with  any  State  approved  or 
recognized  certification,  licensing,  or 
other  comparable  requirements  that 
apply  to  the  profession  or  discipline  in 
which  personnel  are  providing  early 
intervention  services. 

(b)  Information.  Each  system  must 
include  a  list  that — 

(1)  Shows  each  profession  or 
discipline  in  which  personnel  are 
providing  early  intervention  services; 
and 

(2)  Indicates,  for  each  profession  or 
discipline,  whether  the  applicable 
standards  are  consistent  with  the 
highest  requirements  in  the  State  for 
that  profession  or  discipline. 

(c)  Steps;  timelines.  For  each  area  of 
early  intervention  services  in  which  the 
existing  State  standards  are  not  based 
on  the  highest  requirements  in  the  State 
applicable  to  a  specific  profession  or 
discipline,  the  system  must  include — 

(1)  The  steps  the  State  is  taking  to 
require  the  retraining  or  hiring  of 
personnel  that  meet  the  highest 
requirements  in  the  State,  and  the 
timelines  for  accomplishing  those  steps; 
or 

(2)(i)  An  alternative  personnel 
standard  that  the  State  determines  is 
appropriate; 

(ii)  A  statement  explaining  the  State's 
determinaUon  that  this  standard  is 
appropriate; 

(iii)  The  steps,  if  necessary,  the  State 
is  taking  to  require  the  retraining  or 
hiring  of  personnel  that  meet  the  State's 
alternative  appropriate  standards;  and 

(iv)  The  timelines  for  accomplishing 
those  steps. 

(d)  Highest  requirements — all  State 
agencies.  In  identifying  the  "highest 
requirements  in  the  State"  for  purposes 
of  this  section,  the  requirements  of  all 
State  agencies,  not  only  the  State 
educational  agency,  must  be  considered. 

(Authority:  20  U.S.C.  1476(b)(13)) 
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Note:  Identifying  the  "highest  requirements 
in  the  State"  means,  for  example,  that  if 
standards  for  physical  therapists  are  issued 
by  both  the  State  educational  agency  (SEA) 
and  a  State  licensing  board,  the  standards  of 
the  SEA  and  the  licensing  board  must  be 
compared  to  identify  the  "highest 
requirements  in  the  Stale." 

Procedural  Safeguards 

§303.73    General. 

Each  system  must  include  procedural 
safeguards  that  meet  the  requirements  in 
§§  303.74-303.82.  A  State  may  meet 
those  requirements  by — 

(a)  Adopting  the  full  set  of  procedural 
safeguards  in  the  regulations 
implementing  Part  B  of  the  Act  (See  34 
CFR  300.500-300.514  and  300.560- 
300.576); 

(b)  Adopting  selected  parts  of  the 
procedural  safeguards  under  Part  B.  and 
developing  procedures  to  meet  the 
remaining  safeguards  under  §§  303.74- 
303.79;  or 

(c)  Developing  procedures  that  meet 
all  of  the  requirements  under  §§  303.74- 
303.82. 

(Authority:  20  U.S.C.  1480.  House  Rpt.  No.  99- 
860, 14  (1986).) 

§  303.74    Opportunity  to  examine  records. 

The  parents  of  a  child  covered  under 
this  part  must  be  afforded  the 
opportunity  to  examine  records  relating 
to  assessment,  screening,  eligibility 
determinations,  and  the  development 
and  implementation  of  the  IFSP. 

(Authority:  20  U.S.C.  1480(3)) 

§  303.75    Prior  notice;  native  language. 

(a)  Written  prior  notice  must  be  given 
to  the  parents  of  each  child  covered 
under  this  part  a  reasonable  time  before 
the  State  agency  or  service  provider 
proposes,  or  refuses,  to  initiate  or 
change  the  identification,  evaluation,  or 
placement  of  the  child,  or  the  provision 
of  appropriate  early  intervention 
services  to  the  child. 

(b)  The  notice  must — 

(1)  Be  in  sufficient  detail  to  fully 
inform  the  parents  about — 

(i)  The  action  that  is  being  proposed 
or  refused; 

(ii)  The  reasons  for  taking  the  action; 
and 

(iii)  All  procedural  safeguards  that  are 
available  under  this  part; 

(2)  Be  written  in  language 
understandable  to  the  general  public; 
and 

(3)  Be  provided  in  the  native  language 
of  the  parents,  unless  it  is  clearly  not 
feasible  to  do  so. 

(Authority:  20  U.S.C.  1480(5).  (6)) 


§  303.76    Administrative  complaint 
procedures. 

Each  system  must  include  procedures 
for  the  timely  administrative  resolution 
of  individual  child  complaints  by 
parents  concerning  any  of  the  matters 
listed  in  §  303.75(a).  The  procedures 
must  meet  the  requirements  in 
§§  303.77-303.82. 

(Authority:  20  U.S.C.  1480(1)) 

Note:  Regarding  the  timely  resolution  of 
complaints  by  parents.  The  Report  of  the 
House  of  Representatives  on  Pub.  L.  99-457 
states: 

It  is  also  the  Committee's  intent  that  the 
procedures  developed  by  the  State  result  in 
speedy  resolution  of  complaints  because  an 
infant's  development  is  rapid  and  therefore 
undue  delay  could  be  potentially  harmful. 
Thus,  it  would  be  acceptable  for  the  impartial 
Individual  to  attempt  to  mediate  the 
complaint.  However,  if  such  an  attempt  is 
unsuccessful,  it  would  be  expected  that  the 
record  be  retained  and  that  the  decision  be  in 
writing  to  allow  a  parent,  who  is  so  inclined, 
to  appeal  to  the  courts. 
(House  Report  No.  99-860. 14  (1986).) 

§  303.77    Appointment  of  an  impartial 
person. 

(a)  Qualifications  and  duties.  An 
impartial  person  must  be  appointed  to 
implement  the  complaint  resolution 
process.  The  person  must — 

(1)  Have  knowledge  about  the 
provisions  of  this  part,  and  the  needs  of. 
and  services  available  for,  infants  and 
toddlers  with  handicaps;  and 

(2)  Perform  the  following  duties: 

(i)  Listen  to  presentations  of  relevant 
viewpoints  about  the  complaint, 
examine  all  information  relevant  to  the 
issues,  and  seek  to  reach  a  timely 
resolution  of  the  complaint;  and 

(ii)  Provide  a  record  of  the 
proceedings,  including  a  written 
decision. 

(b)  Definition  of  impartial.  (1)  As  used 
in  this  section,  "impartial"  means  that 
the  person  appointed  to  implement  the 
complaint  resolution  process — 

(i)  Is  not  an  employee  of  any  agency 
involved  in  providing  early  intervention 
services  to  the  child  involved  in  the 
complaint;  and 

(ii)  Does  not  have  a  personal  or 
professional  interest  that  would  conflict 
with  his  or  her  objectivity  in 
implementing  the  process. 

(2)  A  person  who  otherwise  qualifies 
to  conduct  a  hearing  under  paragraph 
(b)(1)  of  this  section  is  not  an  employee 
of  an  agency  solely  because  he  or  she  is 
paid  by  the  agency  to  implement  the 
complaint  resolution  process. 
(Authority:  20  U.S.C.  1480(1)) 

§  303.78    Convenience  of  proceedings; 
timelines. 

(a)  The  administrative  proceedings 
required  under  this  part  must  be  carried 


out  at  a  time  and  place  that  is 
reasonably  convenient  to  the  parents. 

(b)  The  State  shall  ensure  that  not 
later  than  30  calendar  days  after  receipt 
of  a  parent's  complaint  the 
administrative  proceedings  will  be 
completed  and  a  written  decision  mailed 
to  each  of  the  parties. 

(Authority:  20  U.S.C.  1480(1)) 
§303.79    CivH  action. 

Any  party  aggrieved  by  the  findings 
and  decision  regarding  an 
administrative  complaint  has  the  right  to 
bring  a  civil  action  in  State  or  Federal 
court  under  section  680(1)  of  the  Act. 

(Authority:  20  U.S.C.  1480(1).  House  Report 
No.  99-860. 14  (1986)) 

§303.80    Status  of  child  during 
proceedings. 

(a)  During  the  pendency  of  any 
proceeding  or  action  involving  a 
complaint,  unless  the  State  agency  and 
parents  of  a  child  otherwise  agree,  the 
child  must  continue  to  receive  the 
appropriate  early  intervention  services 
currently  being  provided. 

(b)  If  the  complaint  involves  an 
application  for  initial  services  under  this 
part,  the  child  must  receive  those 
services  that  are  not  in  dispute. 

(Authority:  20  U.S.C.  1480(7)) 
§  303.81    Surrogate  parents. 

Each  system  must  include  procedures 
to  protect  the  rights  of  a  child  covered 
under  this  part  whenever  the  parents  of 
the  child  are  not  known  or  unavailable, 
or  the  child  is  a  ward  of  the  State.  The 
procedures  must  provide  for  the 
assignment  of  an  individual  to  act  as  a 
surrogate  for  the  parents.  The  person 
selected  to  serve  as  a  surrogate  parent 
may  not  be  an  employee  of  a  State 
agency  providing  services  to  the  child. 

(Authority:  20  U.S.C.  1480(4)) 

§303.82    Confidentiality  of  information. 

Each  State  shall  adopt  or  develop 
policies  and  procedures  that  the  State 
will  follow  in  order  to  ensure  the 
protection  of  any  personally  identifiable 
information  collected,  used,  or 
maintained  under  this  part. 

(Authority:  20  U.S.C.  1480(2)) 
State  Administration 
§  303.83    Lead  agency. 

(a)  General.  Each  Statewide  system 
must  include  a  single  line  of 
responsibility  in  a  lead  agency  that — 

(1)  Is  established  or  designated  by  the 
Governor  and 

(2)  Is  responsible  for  the 
administration  of  the  system. 
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{b)  Administrative  duties.  The  lead 
agency  is  responsible  for  carrying  out 
the  following  duties: 

(1)  General  administration, 
supervision,  and  monitoring  of  programs 
and  activities  receiving  assistance  under 
this  part,  to  ensure  compliance  with  the 
provisions  of  this  part. 

(2)  Identification  and  coordination  of 
all  available  resources  within  the  State 
from  Federal,  State,  local,  and  private 
sources. 

(3)  Assignment  of  financial 
responsibility  to  the  appropriate  agency. 

(4)  Entry  into  formal  interagency 
agreements  that  (consistent  with  State 
law) — 

(i)  Define  the  financial  responsibility 
of  each  agency  for  paying  for  early 
intervention  services; 

(ii)  Include  procedures  for  resolving 
disputes;  and 

(iii)  Include  all  additional  components 
necessary  to  ensure  meaningful 
cooperation  and  coordination. 

(5)  Development  of  procedures  to 
ensure  that  services  are  provided  to 
infants  and  toddlers  with  handicaps  and 
their  families  in  a  timely  manner, 
pending  the  resolution  of  disputes 
among  public  agencies  or  service 
providers. 

(6)  Resolution  of  intra-agency  and 
interagency  disputes. 

(Authority:  20  U.S.C.  1476(b)(9)) 

Note:  The  Report  of  the  House  of 
RepresenUtives  on  Pub.  L  99-457  states  the 
following  regarding  the  single  line  of 
responsibility  in  a  lead  agency: 

Without  this  critical  requirement,  there  is 
an  abdication  of  responsibility  for  the 
provision  of  early  intervention  services  for 
handicapped  infants  and  toddlers.  Although 
the  biil  recognizes  the  importance  of 
interagency  responsibility  for  providing  or 
paying  for  appropriate  services,  it  is  essential 
that  ultimate  responsibility  remain  in  a  lead 
agency  so  that  buckpassing  among  State 
agencies  does  not  occur  to  the  detriment  of 
the  handicapped  infant  or  toddler.         i 
(House  Report  No.  9&-860. 14  (1986))      ' 

§  303M    Policy  for  arranging  for  services. 

Each  system  must  include  a  policy 
pertaining  to  contracting  or  making 
other  arrangements  with  service 
providers  to  provide  early  intervention 
services,  consistent  with  the  provisions 
of  this  part.  The  policy  must  set  out  the 
conditions  that  the  lead  agency  expects 
to  be  met  by  a  service  provider, 
including — 

(a)  The  contents  of  the  application  to 
be  used,  if  the  lead  agency  elects  to 
have  providers  apply  for  funds; 

(b)  The  conditions  of  the  contract  to 
be  used,  if  services  are  to  be  provided 
on  a  contract  basis;  or 

(c)  The  requirements  to  be  met.  If 
other  arrangements  are  used. 


(Authority:  20  U.S.C.  1476(b)(10)) 

§  303.e5    Timely  reimbursement; 
nonsubstttution. 

(a)  Reimbursement  procedure.  Each 
system  must  include  a  procedure  for 
securing  the  timely  reimbursement  of 
funds  used  under  this  part,  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  Nonsubstitution  of  funds.  Funds 
provided  under  this  part  may  not  be 
used  to  satisfy  a  financial  commitment 
for  services  that  would  have  been  paid 
for  from  another  public  or  private  source 
but  for  the  enactment  of  Part  H  of  the 
Act.  However,  if  it  is  considered 
necessary  to  prevent  a  delay  in  the 
timely  provision  of  services  to  an 
eligible  child  or  family,  funds  under  this 
part  may  be  used  to  pay  the  provider  of 
services,  pending  reimbursement  from 
the  agency  which  has  ultimate 
responsibility  for  the  payment. 

(c)  Non-reduction  of  other  benefits. 
Nothing  in  this  part  may  be  construed  to 
reduce  medical  or  other  assistance 
available  or  to  alter  eligibility  under 
Title  V  of  the  Social  Security  Act 
(relating  to  maternal  and  child  health)  or 
Title  XIX  of  the  Social  Security  Act 
(relating  to  Medicaid  for  infants  and 
toddlers]  within  the  State. 

(Authority:  20  U.S.C.  1476{b)(ll).  1481) 

§303.86    Data  collection. 

(a)  General.  Each  system  must  include 
the  procedures  that  the  State  uses  to 
compile  descriptive  data  on  the 
statewide  system.  The  procedures  must 
meet  the  requirements  of  paragraphs  (b) 
and  (c)  of  this  section. 

(b)  Process  for  collecting  data.  The 
procedures  must  include  a  process  for — 

(1)  Collecting  data  from  various 
agencies  and  service  providers  in  the 
State; 

(2)  Making  use  of  appropriate 
sampling  methods  if  sampling  is 
permitted;  and 

(3)  Describing  the  sampling  methods 
used  if  reporting  to  the  Secretary. 

(c)  Kinds  of  data  to  be  reported.  The 
procedures  must  provide  for  reporting 
the  following  kinds  of  data: 

(1)  The  numbers  of  eligible  children 
and  their  families  in  the  State  who  are  in 
need  of  early  intervention  services 
(which  may  be  based  on  a  sampling  of 
data). 

(2)  The  numbers  of  eligible  children 
and  their  families  who  are  served. 

(3)  The  types  of  services  provided 
(which  may  be  based  on  a  sampling  of 
data). 

(4)  Other  information  required  by  the 
Secretary,  including  information 
required  under  section  618  of  the  Act. 

(Authority:  20  U.S.C.  1476(b)(14)) 


Subpart  E^Stst*  Interagency 
Coordinating  Council 

§303.90    EatabHshmant  of  CouncU. 

(a)  A  State  that  desires  to  receive 
financial  assistance  under  this  part  shall 
establish  a  State  Interagency 
Coordinating  Council  composed  of  15 
members. 

(b)  The  Council  and  the  chairperson  of 
the  Council  must  be  appointed  by  the 
Governor.  The  Governor  shall  ensure 
that  the  membership  of  the  Council 
reasonably  represents  the  population  of 
the  State. 

(Authority:  20  U.S.C.  1482(a)) 

§  303.91    Composition. 

The  Council  must  be  composed  of  the 
following: 

(a)  At  least — 

(1)  Three  members  who  are  parents  of 
infants  and  toddlers  with  handicaps  or 
of  handicapped  children  aged  three 
through  six; 

(2)  Three  public  or  private  providers 
of  early  intervention  services; 

(3)  One  representative  from  the  State 
legislature;  and 

(4)  One  person  in  personnel 
preparation. 

(b)  Other  members  representing  each 
of  the  appropriate  agencies  involved  in 
the  provision  of  or  payment  for  early 
intervention  services  to  eligible  children 
under  this  part,  and  others  selected  by 
the  Governor. 

(Authority:  20  U.S.C.  1482(b)) 

Note:  The  Council  should  include  a 
representative  of  the  State  educational 
agency  who  is  responsible  for,  or 
knowledgeable  about,  the  Pre-school  Grants 
program  under  section  619  of  the  Act  (34  CFR 
Part  301).  Inclusion  of  such  a  person  will  help 
to  ensure  the  smooth  transition  of  any  infants 
or  toddlers  who  will  require  special 
education  and  related  services  under  that 
program. 

§  303.92    Meetings. 

The  Council  must  meet  at  least 
quarterly  and  in  such  places  as  it  deems 
necessary.  The  meetings  must  be 
publicly  announced,  and,  to  the  extent 
appropriate,  be  open  and  accessible  to 
the  general  public. 
(Authority:  20  U.S.C.  1482(c)) 

§  303.93    Functions  of  Council. 

♦  The  Council  must — 

(a)  Advise  and  assist  the  lead  agency 
in  the  performance  of  its  administrative 
duties  in  §  303.83(b),  particularly  in 
the— 

(1)  Identification  of  the  sources  of 
fiscal  and  other  support  for  services  for 
early  intervention  programs; 
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(2)  Assignment  of  financial 
responsibility  to  the  appropriate  agency; 
and 

(3)  Promotion  of  the  interagency 
agreements; 

(b)  Advise  and  assist  the  lead  agency 
in  the  preparation  of  annual  applications 
under  this  part,  and  amendments  to 
those  applications;  and 

(c)  Prepare  and  submit  an  annual 
report  to  the  Governor  and  to  the 
Secretary  on  the  status  of  early 
intervention  programs  operated  within 


the  State  for  infants  and  toddlers  with 
handicaps  and  their  families. 

(Authority:  20  U.S.C.  1482(e)) 

§303.94    Conflict  of  interest. 

No  member  of  the  Council  may  cast  a 
vote  on  any  matter  that  would  provide 
direct  financial  benefit  to  that  member 
or  otherwise  give  the  appearance  of  a 
conflict  of  interest. 

(Authority:  20  U.S.C.  1482(f)) 


§  303.95    Use  of  existing  councils. 

If  a  State  established  a  Council  before 
September  1. 1986,  that  is  comparable  to 
the  requirements  for  a  Council  in 
§§  303.90-303.94,  that  Council  is 
considered  to  be  in  compliance  with 
those  requirements.  However,  within 
four  years  after  the  date  that  a  State 
accepts  funds  under  this  part,  the  State 
shall  establish  a  Council  that  complies 
in  full  with  §§  303.90-303.94. 

(Authority:  20  U.S.C.  1482(g)) 

[PR  Doc.  87-26604  Filed  11-17-87;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

34  CFR  Part  361 


Ttw  State  Vocational  Rehabilitation 
Services  Program  | 

agency:  Office  of  Special  Education  and 
Rehabilitative  Services.  Education. 
ACTION:  Notice  of  proposed  rulemaking. 


UMI 


r:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
State  Vocational  Rehabilitation  Services 
Program.  These  amendments  are  needed 
to  implement  certain  changes  in  Title  I 
of  the  Rehabilitation  Act  of  1973.  made 
by  the  Rehabilitation  Act  Amendments 
of  1986.  The  proposed  regulations  would 
include  revisions  to  existing  State  plan 
requirements,  add  new  State  plan 
requirements,  and  reflect  changes  in  the 
fiscal  administration  of  this  program.  In 
addition,  the  regulations  include  new  or 
revised  definitions,  implement  new 
requirements  for  client  appeal 
procedures,  and  expand  the  services  to 
be  provided  to  individuals  with 
handicaps.  I 

date:  Comments  must  be  received  on  or 
before  January  4, 1988. 
addresses:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Justin  W.  Dart  Jr.. 
Commissioner,  Rehabilitation  Services 
Administration,  Mary  E.  Switzer 
Building,  Room  3028,  Mail  Stop  2312,  330 
C  Street  SW..  Washington.  DC  20202. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

RM  RJRTHEII  INFORMATION  CONTACT: 

Mark  E.  Shoob.  Acting  Associate 
Commissioner,  Office  of  Program 
Operations.  Rehabilitation  Services 
Administration.  Room  3211.  Mail  Stop 
2312.  Mary  E.  Switzer  Building.  330  C 
Street  SW..  Washington.  DC  20202. 
Telephone  (202)  732-1415  or  TTY  (202) 
732-2848. 

SUPPLEMENTARY  INFORMATION:  The 
Rehabilitation  Act  Amendments  of  1986 
made  major  changes  to  certain 
requirements  governing  the  operation 
and  administration  of  the  Title  I 
Vocational  Rehabilitation  Services 
Program.  These  major  changes  include: 

Rehabilitation  Engineering  Services 

The  amendments  emphasize  the 
increased  use  of  rehabihtation 
engineering  services  by  State  vocational 
rehabihtation  agencies.  The  statute  now 


contains  a  definition  of  rehabilitation 
engineering  services;  rehabilitation 
engineering  services  have  been  added  to 
the  list  of  services  in  section  103  of  the 
Act  that  each  State  must  provide,  if 
appropriate,  to  individuals  it  serves;  the 
State  plan  must  contain  a  description  of 
how  rehabilitation  engineering  services 
will  be  furnished  to  an  increasing 
number  of  individuals;  and  an 
evaluation  of  an  applicant's 
rehabilitation  potential  must  include,  if 
appropriate,  an  evaluation  by  personnel 
skilled  in  rehabilitation  engineering 
technology.  The  proposed  regulations 
incorporate  these  changes  in 
§§  361.1(c)(2),  361.42(a)(15),  361.2(b)(1). 
and  361.32(c). 

Employability 

The  amendments  expand  the  statutory 
definition  of  employability  to  include 
supported  employment  and  part-time 
employment  as  acceptable  vocational 
outcomes.  The  proposed  regulations 
implement  this  change  in  S  361.1(c)(2). 

Post-Employment  Services 

The  amendments  clarify  that  post- 
employment  services  are  to  be  provided 
to  enable  an  individual  to  regain  as  well 
as  maintain  suitable  employment.  This 
clarification  is  implemented  in  proposed 
S  361.42(a)(13).  The  amendments  also- 
add  to  the  mandatory  components  of  an 
individualized  written  rehabilitation 
program  a  requirement  that  States 
assess  the  need  for  post-employment 
services  throuighout  the  rehabilitation 
process.  This  requirement  is  reflected  in 
proposed  9  361.41(a)(4).  (7).  and  (13). 

Amended  and  New  State  Plan 
Requirements 

The  amendments  strengthen  the  order 
of  selection  and  "last  dollar" 
requirements  of  the  Title  I  program. 
States  that  cannot  serve  all  eligible 
individuals  must  now  submit  in  their 
State  plans  a  justification  for  the 
specific  order  they  will  follow  in 
providing  services.  This  amendment  is 
incorporated  in  proposed  S  361.36(a). 
The  requirement  that  States  consider  the 
availability  of  similar  benefits  under 
other  programs  before  providing  most 
services  has  been  replaced  by  a  stronger 
provision  requiring  a  determination  of 
the  availability  of  comparable  services 
and  benefits  prior  to  providing  services. 
The  amendments  permit  an  exception 
from  this  requirement  if  delay  for  that 
determination  will  cause  an  individual 
with  handicaps  to  be  at  extreme  medical 
risk.  The  proposed  regulations  in 
§  361.1(c)(2)  define  "extreme  medical 
risk"  to  mean  a  risk  of  substantial 
functional  impairment  or  death. 


The  amendments  also  add  a  number 
of  new  State  plan  requirements.  States 
are  now  required  to  describe  their  plans, 
policies,  and  methods  to  facilitate  the 
transition  from  education  to 
employment-related  activities;  to  submit 
an  acceptable  plan  for  supported 
employment  services  under  Title  VI. 
Part  C  as  a  supplement  to  the  Title  I 
plan;  and.  with  respect  to  development 
of  the  State  plan,  to  consult,  as 
appropriate,  with  Indian  tribes,  tribal 
organizations,  and  native  Hawaiian 
organizations  and  hold  State-wide 
public  meetings.  These  new 
requirements  are  implemented  in 
proposed  §§  361.2(b)(l)(iii)  and  (b)(2)(vi) 
and  361.18. 

Appeal  Procedures 

The  amendments  revise  the 
requirements  in  section  102(d)  of  the  Act 
for  State  appeal  procedures  if  applicants 
or  recipients  request  a  review  of  State 
determinations  regarding  the  furnishing 
or  denial  of  services.  Except  for  States 
that  use  a  fair  hearing  board  established 
for  this  purpose  before  January  1, 1985, 
the  amendments  require  that  States 
establish  appeal  procedures  that  provide 
for  an  initial  decision  by  an  impartial 
hearing  officer  and  reviewing  authority 
of  any  initial  decision  by  the  director  of 
the  State  program.  The  amendments 
also  repeal  the  authority  of  the 
Secretary  to  review  final  State 
decisions.  The  proposed  regulations  in 
{  361.48  would  remove  current 
regulatory  requirements  that  States 
adhere  to  a  two-tier  appeal  process  of 
providing  first  an  administrative  review 
and  then  a  fair  hearing.  The  proposed 
regulations  would  also  establish  specific 
timelines  for  action  by  an  impartial 
hearing  officer  and  the  director  of  the 
State  program  that  are  similar  to 
regulatory  requirements  under  the  State 
special  education  program.  The 
proposed  regulations  in  S  361.1(c)(2) 
define  who  qualifies  as  an  impartial 
hearing  officer. 

Supported  Employment 

The  amendments  add  a  definition  of 
"supported  employment"  to  the  Act  and 
authorize  supported  employment  as  an 
acceptable  vocational  outcome  under 
the  Title  I  program.  In  order  to  ensure 
consistency  in  the  provision  of 
supported  employment  services  under 
the  Title  I  program  and  the  new  State 
Supported  Employment  Services 
program  under  Title  VI,  Part  C  (final 
regulations  for  this  program  in  34  CFR 
Part  363  where  published  in  the  Federal 
Register  on  August  14. 1987  at  52  FR 
30546).  the  proposed  regulations 
incorporate  in  S  361.1(c)(2)  definitions  of 


terms  used  in  the  statutory  definition  of 
"supported  employment"  that  are 
defined  in  Part  363.  These  terms  are: 
"competitive  work";  "integrated  work 
setting":  "on-going  support  services"; 
and  "transitional  employment  for 
individuals  with  chronic  mental  illness". 
The  proposed  regulations  also  add  to  the 
requirements  for  an  individualized 
written  rehabilitation  program  (FWRP)  in 
S  361.41(b)  additional  requirements  for 
supported  employment  clients:  The 
IWRP  must  describe  the  time-limited 
services,  not  to  exceed  18  months  in 
duration,  to  be  provided  by  the  State 
unit  and  the  extended  services  that  are 
needed  by  the  individual;  must  identify 
the  other  State.  Federal,  or  private 
programs  that  will  provide  continuing 
support;  and  must  contain  a  justification 
for  the  State's  determination  that 
continuing  support  is  available.  The 
proposed  regulations  do  not  adopt  other 
Part  363  requirements,  including 
mandatory  use  of  collaborative 
agreements  that  meet  the  specifications 
of  S  363.50.  State  agencies  may  elect,  of 
course,  to  follow  these  requirements  in 
the  Title  I  program,  too. 

Fiscal  Provisions 

The  proposed  regulations  also 
implement  certain  statutory  changes  in 
the  fiscal  provisions  of  the  Title  I 
program.  Section  361.87(b]  permits 
States  to  carry  over  reallotted  funds  to  a 
subsequent  fiscal  year  for  use  in  paying 
initial  expenditures  in  the  subsequent 
fiscal  year.  The  proposed  regulations 
define  "initial  expenditure".  Section 
361.86(a)  refiects  the  incremental 
reduction  in  the  Federal  share  of 
program  expenditures  for  payments  to 
States  in  excess  of  the  fiscal  1988 
amount.  Section  361.86(b)  implements  a 
change  in  the  State  maintenance  of 
effort  requirement  which  is  now  based 
on  an  average  of  State  expenditures  for 
the  three  preceding  fiscal  years.  The 
amendments  also  permit  a  waiver  or 
modification  of  a  State's  maintenance  of 
efiort  requirement  if  a  State  can 
establish  that  exceptional  or 
uncontrollable  circumstances  prevent  it 
from  complying.  The  proposed 
regulations  include  examples  of 
exceptional  or  uncontrollable 
circumstances  such  as  a  major  natural 
disaster  or  a  serious  economic  downturn 
that  cause  a  general  reduction  of  State 
programs. 

Proposed  Burden  Reduction  and  Other 
Deregulation 

The  Secretary  intends  to  publish  later 
this  fiscal  year  a  separate  notice  of 
proposed  rulemaking  for  the  State 
Vocational  Rehabilitation  Services 
Program  to  reduce  regulatory  burden 


(including  reconsideration  of  burden 
that  may  be  imposed  by  final 
regulations  arising  from  this  NPRM)  and 
to  clarify  certain  other  regulatory 
provisions  that  are  not  related  to 
implementing  the  1986  amendments. 
This  review  is  scheduled  to  begin  in 
January  1988.  The  Secretary  specifically 
invites  comments  on  this  burden 
reduction  issue  in  response  to  this 
NPRM. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  these  proposed  regulations 
would  affect  only  States  and  State 
agencies,  the  regulations  would  not  have 
an  impact  on  small  entities.  States  and 
State  agencies  are  not  defined  as  "small 
entities"  in  the  Regulatory  Flexibility 
Act 

Paperwork  Reduction  Act  of  1980 

Sections  361.2.  361.17.  361.18.  361.38. 
361.39.  361.40.  361.41.  and  361.48  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980.  the  Department  of  Eduction 
will  submit  a  copy  of  these  sections  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C.  3504(h)). 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Room  3002,  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention:  James  D.  Houser. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 


Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3211.  Mary  E.  Switzer,  Building,  330  C 
Street,  SW.,  Washington,  DC,  between 
the  hours  of  8:30  a.m.  and  4:00  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

list  of  Subjects  in  34  CFR  Part  361 

Administrative  practice  and 
procedure.  Education.  Grant  programs — 
education.  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements.  Social  security. 
Supplemental  Security  Income. 
Vocational  rehabilitation. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.128.  State  Vocational 
Rehal>ilitation  Services  Program) 

Dated:  September  30. 1987. 
William ).  Bennett. 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
361  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  361— THE  STATE  VOCATIONAL 
REHABILITATION  SERVICES 
PROGRAM 

1.  The  authority  citation  for  Part  361  is 
revised  to  read  as  follows: 

Authority:  29  U.S.C.  711(c).  unless 
otherwise  noted. 

2.  In  the  table  of  contents  and  section 
headings  for  Part  361.  remove  the  words 
"handicapped  individuals"  and  add.  in 
their  place,  the  words  "individuals  with 
handicaps"  in  the  following  places: 

(a)  Section  361.15; 

(b)  Section  361.53;  and 

(c)  Section  361.75. 

3.  In  the  table  of  contents  and  section 
headings  for  Part  361,  remove  the  words 
"severely  handicapped  individuals"  and 
add.  in  their  place,  the  words 
"individuals  with  severe  handicaps"  in 
the  following  places: 

(a)  Section  361.50;  and 

(b)  Section  361.72. 
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4.  In  Part  361,  remove  the  words 
"handicapped  individuals"  and  add.  in 
their  place,  the  words  "individuals  with 
handicaps"  in  the  following  places: 

(a)  Section  3dl.l(c)(2).  definition  of 
"Designated  State  unit",  paragraph  (i); 

(b)  Section  361.5(b)(1); 

(c)  Section  361.6(b)(1); 

(d)  Section  361.9(a)(5); 
(ej  SecUon  361.11(a); 

(f)  Section  361.12(a); 

(g)  SecUon  361.15(b); 
(h)  Section  361.19(a)  and  (d); 
(i)  Section  361.22; 
(i)  Section  361.36(c]; 
(k)  Section  361.37; 
(1)  Section  381.42(a)(6^ 
(m)  Section  381.47(a)(2); 
(n)  Section  361.51(c)  and  (e): 
(o)  Section  361.52(c)  and  (g); 
(p)  Section  36134; 
(q)  Section  361.55; 
(r)  Section  361.57; 
(s)  Section  361.58; 
(t)  Section  36171(a)  and  (c); 
(u)  Section  361.75; 
(v)  Section  3ei.l50fb);  and 
(w)  Section  361.151(c)  and  (h). 

5.  In  Part  361,  remove  the  words 
"handicapped  individual**  and  add,  in 
their  place,  the  words  "individual  with 
handicaps"  in  the  following  places: 

(a)  Section  361.1(c)(2),  definitions  of 
"Family  member"  following  the  phase 
"with  whom  the";  and  "Vocational 
rehabihtation  services"  when  provided 
for  the  benefit  of  groups  of  individuals, 
paragraph  (iv); 

(b)  Section  361.13(aK3); 

(c)  Section  361.31(a)(l]: 

(d)  Sectim  361.39(f)(h).  and  (j); 

(e)  Section  3ei.40(d).  the  first  time  it 
appears; 

(f)  Section  361.42(a)(7); 

(g)  Section  361.53; 
(h)  Section  381.71(c);  and 
(i)  Section  361.75. 

6.  In  Part  361,  remove  the  words  "a 
handicapped  individual"  and  add.  In 
their  place,  the  words  "an  individual 
with  handicaps"  in  the  following  places: 

(a)  Section  361.1(c)(2),  definition  of 
"Family  member;" 

(b)  Section  301.34(b); 

(c)  Section  361.35(a); 

(d)  Section  361.40(d); 

(e)  Section  3dl>l7(a^  and 

(f)  Section  361.71(a). 

7.  In  Part  361.  remove  the  words 
"severely  handicapped  individuals"  and 
add.  in  their  place,  the  words, 
"individuals  with  severe  handicaps"  in 
the  following  places: 

(a)  Section  3ei.l(c](2),  definition  of 
"Vocational  rehabilitation  services" 
when  provided  for  the  benefit  of  groups 
of  individuals,  paragraph  (i); 

(b)  Section  361.14(a); 

(c)  Section  361.50(a)  and  (b)(5); 


(d)  Section  361.72(a]:  and 

(e)  Section  361.155. 

8.  In  Part  381.  remove  the  words  liis 
or  her"  and  add,  in  their  place,  the 
wordr^the  individual's"  in  the  following 
places: 

(a)  Section  361.40(d)(1)  and  (d){3};  and 

(b)  Section  361.71(a). 

9.  In  S  361.1,  paragraph  fbXl)  and 
(c)(2)  introductory  text  are  revised  and 
the  definitions  in  paragraph  (c)(2]  are 
amended  by  adding  definitions  of 
"Competitive  work,"  "Extreme  medical 
risk,"  "Impartial  hearing  officer." 
"Indian  tribe,"  two  definitions  of 
"Individual  with  handicaps,"  Indivldoal 
with  severe  handicaps,"  Initial 
expenditure,"  "Integrated  work  setting." 
"On-going  support  services," 
"Rehabilitation  engineering." 
"Supported  employment,"  and 
'Transitional  employment  for 
individuals  with  chronic  mental  illness" 
in  alphabetical  order,  removing  the 
definitions  of  "Secretary,"  both 
definitions  of  "Handicapped  individual," 
and  "Severely  handicapped  individual;" 
and  revising  the  definitions  of 
"Employability."  "Evaluation  of 
vocational  rehabilitation  potential,'* 
paragraphs  (iii)  and  (v).  'Xocal  agency." 
"Rehabilitation  facility,"  introductory 
text  and  paragraphs  (vi)  and  (xi)-(xiv). 
and  "Substantial  handicap  to 
employment,"  to  read  as  follows: 

§  3(1.1   The  State  ootstluiiil  retiaMttstfon 
ssrvicas  pro^rank. 

*  *        «        *        • 

(W* 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants).  Part  76 
(State-Administered  Programs).  Part  77 
(Definitions  that  Apply  to  Department 
Regulations).  Part  78  (Education  Appeal 
Board)  except  for  hearings  under 
Subpak  G  of  Part  361.  and  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities). 

*  *        *        •        * 

(c)  *  *  * 

(2)  The  following  definitions  also 
apply  to  this  Part  361: 

****** 

"Competitive  work, "  as  used  in  the 
definition  of  "Supported  employment." 
means  work  that  is  performed  on  a  full- 
time  basis  or  on  a  part-time  basis, 
averaging  at  least  20  hours  per  week  for 
each  pay  period,  and  for  which  an 
individual  is  compensated  in 
accordance  with  the  Fair  Labor 
Standards  Act. 

(Authority:  Sees.  7(ia)  and  12(c)  of  the  Act;  29 
U.S.C.  708(18)  and  711(c)) 


"EmpIoyabiJJty"  meaxiB  a 
determination  that,  with  the  provision  of 
vocational  rehabilitation  services,  the 
individual  is  likely  to  enter  or  retain,  as 
a  primary  obiective.  full-time 
en^iloyment,  or  if  apprtH^riate.  part-time 
employment,  consistent  with  the 
capacities  or  abilities  of  the  individual 
in  the  cmnpetitive  labor  market;  the 
practice  of  a  profession;  self- 
employment;  homemaking:  farm  w 
family  work  (including  work  for  whidi 
payment  is  in  kind  rather  than  in  cash); 
sheltered  employment;  bomebased 
enqiloyment;  sujqiorted  employmmt;  or 
other  gainful  mioA. 

(Authority:  Sec.  7(6]  oTlhe  Act  29  U.S.C 

708(8)) 

*••••• 

"Evaluation  of  vocational 
rehabilitation potentiat"'  *  * 

****** 

(iii)  Any  other  goods  or  services, 
including  rdtabilitation  engineering 
servioea,  necessary  to  determine  the 
nature  of  the  handicap  and  whether  it 
may  reasonably  be  expected  that  the 
individual  can  benefit  fitim  vocational 
rehabilitation  services  in  terms  of 
empIoyabiUty; 
•        ••••• 

(v)  The  provision  of  vocational 
rehabilitation  services  to  an  individual 
during  an  extended  evaluation  of 
rehabilitation  potential  for  the  purpose 
of  determining  whether  the  individual  is 
an  individual  with  handicaps  for  whom 
a  voctional  goal  is  feasible. 

(Authority:  Sec  7(5)  of  the  Act;  29  UAXL 
706(5)) 

"Extreme  medical  risk"  means  a  risk 
of  substantial  functional  impairment  of 
death. 

(Authority:  Sec  101(aK8)  of  the  AcU  29  VSC 
721(a)(8)) 

"Impartial  hearing  aiffica"  means  an 
individual — 

(i)  Who  is  not  an  emi^oyee  of  a  public 
agency  that  is  involved  in  any  decision 
regarding  the  furnishing  or  denial  of 
rehabilitation  services  to  a  vocational 
rehabilitation  applicant  or  recipient.  An 
individual  is  not  an  employee  of  a  public 
agency  solely  because  the  individual  is 
paid  by  that  agency  to  serve  as  a 
hearing  officer, 

(ii)  Who  has  not  been  involved  in 
previous  decisions  regarding  the 
vocational  rehabilitation  applicant  or 
recipient; 

(iii)  Who  has  background  and 
experience  in.  and  knowledge  of.  the 
delivery  of  vocatiooal  rehabilitation 
services;  and 


(iv)  Who  has  no  financial  interest  in 
the  outcome  of  the  hearing. 

(Authority:  Sec.  102(d)  of  the  Act;  29  U.S.C. 
722(d)) 

"Indian  tribe" means  any  Federal  or 
State  Indian  tribe,  band,  rancheria, 
pueblo,  colony,  or  community,  including 
any  Alaskan  native  village  or  regional 
village  corporation  (as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act). 

(Authority:  Sec.  7(21)  of  the  Act;  29  U.S.C. 
706(21)) 

"Individual  with  handicaps, "  except 
in  §§  361.15(b),  361.51(e),  and  361.52(g) 
means  an  individual — 

(i)  Who  has  a  physical  or  mental 
disability  which  for  that  individual 
constitutes  or  results  in  a  substantial 
handicap  to  employment;  and 

(ii)  Who  can  reasonably  be  expected 
to  benefit  in  terms  of  employability  from 
the  provision  of  vocational 
rehabilitation  services,  or  for  whom  an 
extended  evaluation  of  vocational 
rehabilitation  potential  is  necessary  to 
determine  whether  the  individual  might 
reasonably  be  expected  to  benefit  in 
terms  of  employability  from  the 
provision  of  vocational  rehabilitation 
services. 

(Authority:  Sec.  7(8)(A)  of  the  Act;  29  U.S.C. 
706(8)(A]) 

"Individual  with  handicaps, "  for 
purposes  of  §§  361.15(b),  361.51(e],  and 
361.52(g),  means  an  individual — 

(i)  Who  has  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  major  life  activities; 

(ii)  Who  has  a  record  of  such  an 
impairment;  or 

(iii)  Who  is  regarded  as  having  such 
an  impairment. 

(Authority:  Sec.  7(8){B)  of  the  Act;  29  U.S.C. 
706(8)(B)) 

"Individual  with  severe  handicaps" 
means  an  individual  with  handicaps — 

(i)  Who  has  a  severe  physical  or 
mental  disability  that  seriously  limits 
one  or  more  functional  capacities 
(mobility,  communication,  self-care,  self- 
direction,  inter-personal  skills,  work 
tolerance,  or  work  skills)  in  terms  of 
employability; 

(ii)  Whose  vocational  rehabilitation 
can  be  expected  to  require  multiple 
vocational  rehabilitation  services  over 
an  extended  period  of  time;  and 

(iii)  Who  has  one  or  more  physical  or 
mental  disabilities  resulting  from 
amputation,  arthritis,  autism,  blindness, 
burn  injury,  cancer,  cerebral  palsy, 
cystic  fibrosis,  deafness,  head  injury, 
heart  disease,  hemiplegia,  hemophilia, 
respiratory  or  pulmonary  dysfunction, 
mental  retardation,  mental  illness. 


multiple  sclerosis,  muscular  dystrophy, 
musculo-skeletal  disorders,  neurological 
disorders  (including  stroke  and 
epilepsy),  paraplegia,  quadriplegia,  other 
spinal  cord  conditions,  sickle  cell 
anemia,  specific  learning  disability,  end- 
stage  renal  disease,  or  another  disability 
or  combination  of  disabilities 
determined  on  the  basis  of  an 
evaluation  of  rehabilitation  potential  to 
cause  comparable  substantial  functional 
limitation. 

(Authority:  Sec.  7(15)  of  the  Act;  29  U.S.C. 
708(15)) 

"Initial  expenditure, "  as  applied  to 
the  use  of  reallotted  funds,  means  the 
first  cash  outlay  of  the  fiscal  year 
subsequent  to  the  fiscal  year  from  which 
the  funds  were  reallotted. 

(Authority:  Sec.  110(c)(2)  of  the  Act;  29  U.S.C. 
730(c)(2)) 

"Integrated  work  setting, "  as  used  in 
the  definition  of  "Supported 
employment,"  means  job  sites  where — 

(i)(A)  Most  co-workers  are  not 
handicapped;  and 

(B)  Individuals  with  handicaps  are  not 
part  of  a  work  group  of  other  individuals 
with  handicaps;  or 

(ii)(A)  Most  co-workers  are  not 
handicapped;  and 

(B)  If  a  job  site  described  in  paragraph 
(i)(B)  of  this  definition  is  not  possible, 
individuals  with  handicaps  are  part  of  a 
small  work  group  of  not  more  than  eight 
individuals  with  handicaps;  or 

(iii)  If  there  are  no  co-workers  or  the 
only  co-workers  are  members  of  a  small 
work  group  of  not  more  than  eight 
individuals,  all  of  whom  have 
handicaps,  individuals  with  handicaps 
have  regular  contact  with  non- 
handicapped  individuals,  other  than 
personnel  providing  support  services,  in 
the  immediate  work  setting. 

(Authority:  Sees.  7(18)  and  12(c)  of  the  Act:  29 
U.S.C.  706(18)  and  711(c)) 

"Local  agency"  means  an  agency  of  a 
unit  of  general  local  government  or  of  an 
Indian  tribe  (or  combination  of  those 
units  or  tribes]  that  has  the  sole 
responsibility  under  an  agreement  with 
the  State  agency  to  conduct  a  vocational 
rehabilitation  program  in  the  locality 
under  the  supervision  of  the  State 
agency  in  accordance  with  the  State 
plan. 

(Authority:  Sec.  7(9)  of  the  Act;  29  U.S.C. 
706(9)) 

"On-going  support  services. "  as  used 
in  the  definition  of  "Supported 
employment,"  means  continuous  or 
periodic  job  skill  training  services 
provided  at  least  twice  monthly  at  the 
work  site  throughout  the  term  of 
employment  to  enable  the  individual  to 


perform  the  work.  The  term  also 
includes  other  support  services  provided 
at  or  away  from  the  work  site,  such  as 
transportation,  personal  care  services, 
and  counseling  to  family  members,  if 
skill  training  services  are  also  needed 
by,  and  provided  to.  that  individual  at 
the  work  site. 

(Authority:  Sees.  7(18)  and  12(c)  of  the  Act:  29 
U.S.C.  706(18)  and  711(c)) 

***** 

"Rehabilitation  engineering"  means 
the  systematic  application  of 
technologies,  engineering 
methodologies,  or  scientific  principles  to 
meet  the  needs  of  and  address  the 
barriers  confronted  by  individuals  with 
handicaps  in  areas  that  include 
education,  rehabilitation,  employment, 
transportation,  independent  living,  and 
recreation. 

(Authority:  Sec.  7(12)  of  the  Act;  29  U.S.C 
706(12)) 

"Rehabilitation  facility"  means  a 
facility  that  is  operated  for  the  primary 
purpose  of  providing  vocational 
rehabilitation  services  to  individuals 
with  handicaps  and  that  provides  singly 
or  in  combination  one  or  more  of  the 
following  services  to  individuals  with 
handicaps: 
***** 

(vi)  Psychiatric,  psychological  and 
social  services; 

***** 

(xi)  Orientation  and  mobility  services 
and  other  adjustment  services  to  blind 
individuals; 

(xii)  Transitional  or  extended 
employment  for  those  individuals  with 
handicaps  who  cannot  be  readily 
absorbed  in  the  competitive  labor 
market; 

(xiii)  Psychosocial  rehabilitation 
services  for  individuals  with  chronic 
mental  illness;  and 

(xiv)  Rehabilitation  engineering 
services. 

(Authority:  Sec.  7(13)  of  the  Act:  29  U.S.C. 
706(13)) 

"Substantial  handicap  to 
employment"  means  that  a  physical  or 
mental  disability  (in  light  of  attendant 
medical,  psychological,  vocational, 
educational,  and  other  related  factors) 
impedes  an  individual's  occupational 
performance,  by  preventing  the 
obtaining,  retaining,  or  preparing  for 
employment  consistent  with  the 
individual's  capacities  and  abilities. 

(Authority:  Sees.  7(7)(A)(i)  and  12(c)  of  the 
Act:  29  U.S.C.  706(7)(A)(i)  and  711(c)) 

"Supported  employment"  means — 
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(i)  Competitive  work  in  an  integrated 
woric  setting  with  on-going  support 
services  for  individuals  with  severe 
handicaps  for  whom  competitive 
employment — 

(A)  Has  not  traditionally  occurred:  or 

(B)  Has  been  interrupted  or 
intermittent  as  a  result  of  severe 
handicaps;  or 

(ii)  Transitional  employment  for     ' 
individuals  with  chronic  mental  illness. 

"Transitional  employment  for       j 
individuals  with  chronic  mental       I 
illness, "  as  used  in  the  definition  of 
"Supported  employment,"  means 
competitive  work  in  an  integrated  work 
setting  for  individuals  with  chronic 
mental  illness  who  may  need  support 
services  (but  not  necessarily  job  skills 
training  services)  provided  either  at  the 
work  site  or  away  from  the  work  site  to 
perform  the  work.  The  job  placement 
may  not  necessarily  be  a  permanent 
employment  outcome  for  the  individual. 

(Authority:  Sees.  7(18)  and  12(c]  of  the  Act;  29 
U.S.C.  706(18)  and  711(c)) 

10.  In  §  361.2.  paragraphs  (b)(l]  and 
(b)(2)  (ii)-(v)  are  revised  and  a  new 
paragraph  (b)(2)(vi]  is  added  to  read  as 
follows: 

§  361.2    The  State  plan:  General 
requirenwnts. 

***** 

(b) 

(1)  A  part  providing  detailed 
conunitments  specified  by  the  Secretary 
that  must  be  amended  or  reaffirmed 
every  three  years,  including — 

(i)  A  description  of  how  rehabilitation 
engineering  services  will  be  provided  to 
assist  an  increasing  number  of 
individuals  with  handicaps; 

(ii)  A  summary  of  the  results  of  a 
comprehensive.  Statewide  assessment 
of  the  rehabilitation  needs  of  individuals 
with  severe  handicaps  residing  within 
the  State  and  the  State's  response  to  the 
assessment;  and 

(iii)  An  acceptable  plan  under  34  CFR 
Part  363. 

(2)  •  *  *  I 
(ii)  Estimates  of  the  number  of 

individuals  with  handicaps  who  will  be 
served  with  funds  provided  under  the 
Act: 

(iii)  A  description  of  the  mediods  used 
to  expand  and  improve  services  to  those 
individuals  who  have  the  most  severe 
handicaps,  including  individuals  served 
under  34  CFR  Part  363; 

(iv)  A  justification  for  and  description 
of  the  order  of  selection  (§  361.36)  of 
groups  of  individuals  with  handicaps  to 
whom  vocational  rehabilitation  services 
will  be  provided  (unless  the  designated 
State  unit  assures  that  it  is  serving  all 


eligible  individuals  with  handicaps  who 
apply); 

(v)  The  outcome  and  service  goals  to 
be  achieved  for  individuals  with 
handicaps  in  each  priority  category 
within  the  order  of  selection  in  effect  in 
the  State  and  the  time  within  which 
these  goals  may  be  achieved.  These 
goals  must  include  those  objectives, 
established  by  the  State  unit  and 
consistent  with  those  set  by  the 
Secretary  in  instructions  concerning  the 
State  plan,  that  are  measurable  in  terms 
of  service  expansion  or  program 
improvement  in  specified  program  areas, 
and  that  the  State  unit  plans  to  achieve 
during  a  specified  period  of  time;  and 

(vi)  A  description  of  the  plans, 
policies,  and  methods  to  be  followed  to 
assist  in  the  transition  from  education  to 
employment-related  activities,  including 
a  summary  of  the  previous  year's 
activities  and  accomplishments. 


§361.2    [Amended] 

11.  In  i  361.2(d),  in  the  next-to-last 
sentence,  remove  ".  and  be  administered 
in  accordance  with,  this  Act  and  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act."  and  add,  in  its 
place,  "and  be  administered  in 
accordance  with  this  Act  and  the 
Developmental  Disabilities  Act  of  1964." 

12.  In  §  361.17,  paragraphs  (a),  (b) 
introductory  text  and  (b)(1)  are  revised 
to  read  as  follows: 

§361.17    State  studies  and  evaluatkma. 

(a)  General  provisions.  The  State  plan 
must  assure  that  the  State  unit  conducts 
continuing  Statewide  studies  of  the 
needs  of  individuals  with  handicaps 
within  the  State,  including  a  full  needs 
assessment  for  serving  individuals  with 
severe  handicaps;  the  State's  need  for 
rehabilitation  facilities;  and  the  methods 
by  which  these  needs  may  be  most 
effectively  met. 

(b)  Scope  of  Statewide  studies.  The 
continuing  Statewide  studies  must — 

(1)  Determine  the  relative  needs  for 
vocational  rehabilitation  services  of 
different  significant  segments  of  the 
population  of  individuals  with 
handicaps,  including  utilizing  data 
provided  by  State  special  education 
agencies  under  section  618(b)(3)  of  the 
Education  of  the  Handicapped  Act,  with 
special  reference  to  the  need  for 
expanding  services  to  individuals  with 
the  most  severe  handicaps; 
***** 

13.  Section  361.18  is  revised  to  read  as 
follows: 


§361.18    State  plan  and  Other  poncy 
development  consultation. 

(a)  Public  participation  in  State  plan 
development. 

(1)  The  State  plan  must  assure  that  the 
State  unit  conducts  public  meetings 
throughout  the  State,  after  appropriate 
and  sufficient  notice,  to  allow  interested 
groups,  organizations  and  individuals  an 
opportunity  to  comment  on  the  State 
plan  and  the  policies  governing  the 
provision  of  vocational  rehabilitation 
services  within  the  Stale. 

(2)  The  State  plan  must  include  a 
summary  of  the  public  comments  and 
the  State  unit's  response  to  those 
comments. 

(3)  The  State  plan  must  further  assure 
that  the  State  unit  establishes  and 
maintains  a  written  description  of  other 
methods  used  to  obtain  and  consider 
views  on  Slate  plan  development  and 
policy  development  and  implementation. 

(b)  Consultation  with  Indian  tribes. 
The  State  plan  must  further  assure  that, 
as  appropriate,  the  State  unit  actively 
consults  in  the  development  of  the  State 
plan  with  those  Indian  tribes  and  tribal 
organizations  and  native  Hawaiian 
organizations  that  represent  significant 
numbers  of  individuals  with  handicaps 
within  the  State. 

(c)  Other  consultations.  (1)  The  State 
plan  must  further  assure  that  the  Stale 
unit  seeks  and  takes  into  account,  in 
connection  with  matters  of  general 
policy  development  and  implementation 
arising  in  the  administration  of  the  State 
plan,  the  views  of — 

(i)  Current  or  former  recipients  of 
vocational  rehabilitation  services,  or,  as 
appropriate,  their  parents,  gu£trdians  or 
other  representatives; 

(ii)  Providers  of  vocational 
rehabilitation  services;  and 

(iii)  Others  interested  in  vocational 
rehabilitation. 

(2)  Matters  of  general  policy 
development  and  implementation 
include,  but  are  not  limited  to — 

(i)  Program  planning,  development, 
and  evaluation: 

(ii)  Development  of  legislative  and 
budgetary  proposals; 

(iii)  Assessing  research  and  services 
proposals; 

(iv)  Affirmative  action  for 
employment  of  qualified  individuals 
with  handicaps:  and 

(v)  Development  of  procedures  for 
review  of  rehabilitation  counselor  or 
coordinator  determinations. 

(d)  Public  access.  The  State  plan  must 
further  assure  the  State  unit  will  make 
available  to  the  public  for  review  and 
inspection  a  report  of  activities 
undertaken  in  the  area  of  State  plan  and 
policy  development  as  well  as  a 
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summary  of  comments  submitted  at  the 
scheduled  public  meetings  and  the  State 
unit's  response  to  these  coaiments. 

(Authority:  Sees.  101(a)(18)  and  101(a)(23)  of 
the  Ajet:  29  U.S.C.  721(a)(l«J  and  721(aM23)) 

14.  In  §  361.20,  paragraph  (a)  is 
revised  to  read  as  follows: 

§36120    EstabttsMMntandiMintanance 
of  inf  ocroatian  and  nUvnak  fasourcaa. 

(a)  General  provisions.  The  State  plan 
muflt  assure  the  estabiisfament  and 
maintenance  of  information  and  referral 
programs  adequate  to  ensure  thai 
individuals  with  handicaps  within  the 
State  are  given  accwate  information 
about  State  vocational  rehabilitation 
services  and  independent  Uving 
services,  vocational  rehabilitation 
services  available  from  other  agencies, 
organizations,  and  rehabilitatioQ 
facilities,  and,  to  the  extent  possible., 
other  Federal  and  Stale  services  and 
programs  that  assist  individuals  with 
handicaps,  including  client  assistance 
programs.  The  State  plan  must  also 
assure  that  the  State  unit  will  refer 
individuals  with  handicaps  to  other 
appropriate  Federal  and  State  programs 
that  might  be  of  benefit  to  them.  The 
State  plan  must  further  assure  that  the 
State  unit  will  utilize  existing 
information  and  referral  systems  in  the 
State  to  the  greatest  extent  possible. 
•        *        *        *        « 

15.  A  new  §  361.25  is  added  to  read  as 
follows: 

§  36 1 .25    State^mposed  requirements. 

The  designated  State  unit  shall 
identify  as  a  State-imposed  requirement 
any  State  rule  or  policy  relating  to  its 
administration  or  operation  of  programs 
under  the  Act,  including  any  rule  or 
policy  based  on  interpretation  of  any 
Federal  law,  regulation,  or  guideline. 

(Authority:  Sec.  17  of  the  Act;  29  U.S.C.  716) 

§361.30    [Amended] 

16.  The  authority  citation  for  §  361.30 
is  revised  to  read  as  follows: 
(Authority:  Sec.  101(a)(6)  of  the  Act;  29  U.S.C. 
721(a)(6)) 

§361.32    [Amended] 

17.  Remove  the  period  at  the  end  of 
the  first  sentence  of  §  361.32(g)  and  add, 
in  its  place,  ",  and.  as  appropriate, 
evaluations  by  personnel  skilled  in 
rehabilitation  engineering  techooiogy.". 

§361.33    [Amended] 

18.  In  the  second  sentence  of 

§  361.33(a),  add  "recreational."  after 
"educational,". 

19.  In  the  first  sentence  of  §  361.33(b), 
add  "employability."  after 
"individual's". 


20.  At  the  end  of  the  last  sentence  in 

§  36133(b),  remove  the  period,  and  add. 
in  its  place,  ".  and  the  need  for 
rehabilitation  engineering  services.". 

§361,34    [Amendwl] 

21.  In  9  361.34,  in  paragraph  (c). 
remove  the  word  "handicapped"  in  the 
third  sentence,  and  in  paragraph  (e)(1) 
and  paragraph  (e)(2)  remove  the  words 
"he  or  she"  and  add,  in  their  place,  the 
wordfi  "the  individual".. 

§361,36    (Afflendedl 

22.  In  S  361.35(c)(2),  remove  the  words 
"his  or  her"  wherever  they  appear  and 
add,  in  their  place,  the  words  "the 
indrvidual's";  in  the  second  sentence 
remove  the  words  "he  or  she"  and  add, 
in  their  place,  the  words  "the 
individual":  at  the  end  of  the  second 
sentence  remove  the  words 
"administrative  review  and  fair 
hearings"  and  add,  in  their  place, 
"review  of  rehabilitation  counselor  or 
coordinator  determinations";  and  at  the 
begirming  of  the  diird  sentence  remove 
the  words  "When  appropriate,  the"  and 
add.  in  their  place,  the  word  "The". 

23.  In  S  361.35(d).  remove  the  words 
"he  or  she"  and  add,  in  their  place,  the 
words  "the  individual",  and  in  §  361.35 
(d)  and  (e)  remove  the  words  "his  or 
her"  wrherever  they  appear  and  add,  in 
their  place,  the  words  "the  individual's". 

24.  Section  361.36  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§361.36    Order  of  sctectlon  for  services. 

(a)  General  provisions.  The  State  plan 
must  include  and  explain  the 
justification  for  the  order  to  be  followed 
in  selecting  individuals  with  handicaps 
to  be  provided  vocational  rehabiHtation 
services  if  services  cannot  be  provided 
to  all  eligible  individuals. 

(b)  Priority  for  individuals  with 
severe  handicaps.  The  State  plan  must 
assure  that  those  individuals  with  the 
most  severe  handicaps  are  selected  for 
service  before  other  individuals  with 
handicaps. 
***** 

25.  Section  361.38  is  revised  to  read  as 
follows: 

§  361.38    Services  to  handicapped 
American  Indians. 

The  State  plan  must  assure  that 
vocational  rehabilitation  services  are 
provided  to  American  Indians  with 
handicaps  residing  in  the  State  to  the 
same  extent  that  these  services  are 
provided  to  other  significant  groups  of 
the  State's  handicapped  population.  The 
State  plan  must  further  assure  that  the 
designated  State  unit  continues  to 
provide  vocational  rehabilitation 


services,  including,  as  appropriate, 
services  traditionally  used  by  Indian 
tribes,  to  American  Indians  with 
handicaps  on  reservations  eligible  for 
services  by  a  special  tribal  program 
under  section  130  of  the  Act. 

(Authoritj':  Sees.  101(a)(20)  and  130  of  the 
Act:  29  U.S.C.  721(a)(20)  and  750) 

26.  Section  36139  is  amended  by 
revising  paragraphs  (c)  and  (m)  to  read 
as  follows: 

§361.39    The  eaae  record  for  the 

individual 

***** 

(c)  Documentation  supporting  any 
determination  that  the  individual's 
handicaps  are  severe; 

***** 

(m)  Documentation  concerning  any 
action  and  decision  involving  the 
request  by  the  individual  with 
handicaps  for  review  of  rehabilitation 
coiuiselor  or  coordinator  determinations 
under  $  361.48:  and 
***** 

27.  In  §  361.40  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§361.40    The  indivldiMl  written 
rel)at>ilitation  program.  Procedures. 

(a)  General  provisions.  The  State  plan 
must  assure  that  an  individualized 
written  rehabilitation  program  is 
initiated  and  periodically  updated  for 
each  eligible  individual  and  for  each 
individual  being  provided  services 
under  an  extended  evaluation  to 
determine  rehabilitation  potential.  The 
State  plan  must  also  assure  that 
vocational  rehabilitation  services  are 
provided  in  accordance  with  the  written 
program.  The  individualized  written 
rehabilitation  program  must  be 
developed  jointly  by  the  designated 
State  unit  staff  member  and  the 
individual  with  handicaps  or.  as 
appropriate,  that  individual  and  a 
parent,  guardian  or  other  representative, 
including  other  suitable  professional 
and  informed  advisors.  The  State  unit 
must  provide  a  copy  of  the  wrritten 
program,  and  any  amendments,  to  the 
individual  with  handicaps  or,  as 
appropriate,  that  individual  and  a 
parent,  guardian,  or  other  representative 
and  n:u8t  advise  each  individual  with 
handicaps  or  that  individual's 
representative  of  all  State  unit 
procedures  and  requirements  affecting 
the  development  and  review  of 
individualized  written  rehabilitation 
programs. 
***** 

(c)  Review.  The  State  must  assure  that 
the  individualized  written  program  will 
be  reviewed  as  often  as  necessary  but  at 
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least  on  an  annual  basis.  Each 
individual  with  handicaps,  or.  as 
appropriate,  that  individual's  parent, 
guardian,  or  other  representative,  must 
be  given  an  opportunity  to  review  the 
program  and.  if  necessary,  jointly 
redevelop  and  agree  to  its  terms. 

*  *  *  *  • 

28.  Section  361.41  is  amended  by 
revising  paragraph  (a)  and  the  authority 
citation  following  the  section,      . 
redesignating  paragraph  (b]  as 
paragraph  (c).  and  adding  a  new  I 
paragraph  (b)  to  read  as  follows: 

§361.41    The  individualized  wrmen 
rehaMitstion  program:  Content 

(a)  Scope  of  content.  The  State  plan 
must  assure  that  each  individualized 
written  rehabilitation  program  is  based 
on  a  determination  of  employability 
designed  to  achieve  the  vocational 
objective  of  the  individual  and  is 
developed  through  assessments  of  the 
individual's  particular  rehabilitation 
needs.  Each  individualized  written 
rehabilitation  program  must,  as 
appropriate,  include  but  not  be  limited 
to.  statements  concerning — 

(1)  The  basis  on  which  a 
determination  of  eligibility  has  been 
made,  or  the  basis  on  which  a 
determination  has  been  made  that  an 
extended  evaluation  of  vocational 
rehabilitation  potential  is  necessary  to 
make  a  determination  of  eligibility; 

(2)  The  long-range  and  intermediate 
rehabilitation  objectives  established  for 
the  individual  based  on  an  assessment 
determined  through  an  evaluation  of 
rehabilitation  potential; 

(3)  The  specific  rehabilitation  services 
to  be  provided  in  order  to  achieve  the 
established  rehabilitation  objectives 
including,  if  appropriate,  rehabilitation 
engineering  services; 

(4)  An  assessment  of  the  expected 
need  for  post-employment  services; 

(5)  The  projected  dates  for  the  | 
initiation  of  each  vocational 
rehabilitation  service,  and  the 
anticipated  duration  of  each  service; 

(6)  A  procedure  and  schedule  for 
periodic  review  and  evaluation  of 
progress  toward  achieving  rehabilitation 
objectives  based  upon  objective  criteria, 
and  a  record  of  these  reviews  and 
evaluations; 

(7)  A  precedure  and  schedule  for  a 
reassessment,  prior  to  case  closure,  of 
the  need  for  post-employment  services; 

(8)  The  views  of  the  individual  with 
handicaps,  or  as  appropriate,  that 
individual  and  a  parent,  guardian,  or 
other  representative,  including  other 
suitable  professional  and  informed 
advisors,  concerning  the  individual's 
goals  and  objectives  and  the  vocational 
rehabilitation  services  being  provided; 


(9]  The  terms  and  conditions  for  the 
provision  of  vocational  rehabilitation 
services,  including  responsibilities  of  the 
individual  with  handicaps  in 
implementing  the  individualized  written 
rehabilitation  program,  the  extent  of 
client  participation  in  the  cost  of 
services  if  any.  and  the  extent  to  which 
comparable  services  and  benefits  are 
available  to  the  individual  under  any 
other  program; 

(10)  An  assurance  that  the  individual 
with  handicaps  has  been  informed  of 
that  individual's  rights  and  the  means  by 
which  the  individual  may  express  and 
seek  remedy  for  any  dissatisfaction, 
including  the  opportunity  for  a  review  of 
rehabilitation  counselor  or  coordinator 
determinations  under  S  361.48; 

(11)  An  assurance  that  the  individual 
with  handicaps  has  been  provided  a  . 
detailed  explanation  of  the  availability 
of  the  resources  within  a  client 
assistance  program  established  under 
section  112  of  the  Act; 

(12)  The  basis  on  which  the  individual 
has  been  determined  to  be  rehabilitated 
under  §  361.43;  and 

(13)  The  plans  for  the  provision  of 
post-employment  services  after  a 
suitable  employment  goal  has  been 
achieved  and  the  basis  on  which  those 
plans  are  developed;  and.  if  appropriate 
for  individuals  with  severe  handicaps,  a 
statement  of  how  these  services  will  be 
provided  or  arranged  for  through 
cooperative  agreements  with  other 
providers. 

(b)  Supported  employment 
placements.  Each  individualized  written 
rehabilitation  program  must  also 
contain,  for  individuals  with  severe 
handicaps  for  whom  a  vocational 
objective  of  supported  employment  has 
been  determined  to  be  appropriate — 

(1)  A  description  of  the  time-limited 
services,  not  to  exceed  18  months  in 
duration,  to  be  provided  by  the  State 
unit;  and 

(2)  A  description  of  the  extended 
services  needed,  an  identification  of  the 
State,  Federal,  or  private  programs  that 
will  provide  the  continuing  support,  and 
a  description  of  the  basis  for 
determining  that  continuing  support  is 
available  in  accordance  with  34  CFR 
363.11(e)(2). 

•        •        *        *        * 

(Authority:  Sees.  101(a)(9),  (a)(ll).  102  and 
634(a)  of  the  Act:  29  U.S.C.  721(a)((9),  (a)(ll). 
722.  and  795in) 

29.  Section  361.42  is  amended  by 
revising  paragraph  (a)(2]  and  (a)(13). 
removing  the  words  "a  handicapped'^ 
from  paragraph  (a)(5)  and  adding,  in 
their  place,  the  word  "that",  removing 
"and"  at  the  end  of  paragraph  (a)(14). 
redesignating  paragraph  (a)(15)  as 


(a)(16).  adding  a  new  paragraph  (a)(15). 
and  revising  redesignated  paragraph 
(a)(16)  to  read  as  follows: 

§  361.42   Scope  of  state  unit  program: 
Vocational  relwbilitation  services  for 
individuals. 

(a)  *  *  * 

(2)  Counseling  and  guidance,  including 
personal  adjustment  counseling,  to 
maintain  a  counseling  relationship 
throughout  the  program  of  services  for 
an  individual  with  handicaps,  referral 
necessary  to  help  individuals  with 
handicaps  secure  needed  services  from 
other  agencies,  and  advising  clients  and 
client  applicants  about  client  assistance 
programs  under  34  CFR  Part  370. 
***** 

(13)  Post-employment  services 
necessary  to  maintain  or  regain  other 
suitable  employment; 

***** 

(15)  Rehabilitation  engineering 
services;  and 

(16)  Other  goods  and  services  that  can 
reasonably  be  expected  to  benefit  an 
individual  with  handicaps  in  terms  of 
employability. 
***** 

30.  In  S  361.43.  paragraph  (b)  and  the 
authority  citation  are  revised  to  read  as 
follows: 

§361.43    Individuals  determined  to  be 
rehal>iiitated. 


(b)  Post-employment  services.  The 
State  plan  must  also  assure  that  after  an 
individual  has  been  determined  to  be 
rehabilitated,  the  State  unit  will  provide 
post-employment  services  if  necessary 
to  assist  an  individual  to  maintain  or 
regain  other  suitable  employment. 

(Authority:  Sees.  12(c),  101(a)(6)  and  103(a)(2) 
of  the  Act;  29  U.S.C.  711(c),  721(a)(6)  and 
723(a)(2)) 

31.  Section  361.45  is  amended  by 
revising  the  last  sentence  in  paragraph 
(b)  to  read  as  follows: 

§  361.45    Standards  for  facilities  and 
providers  of  services. 

***** 

(b)  *  *  *  State  unit  standards  must 
assure  that  any  rehabilitation  facility  to 
be  utilized  in  the  provision  of  vocational 
rehabilitation  services  complies  with  the 
requirements  of  the  Architectural 
Barriers  Act  of  1968,  the  "American 
Standards  Specification  for  Making 
Buildings  and  Facilities  Accessible  to, 
and  Usable  by,  the  Physically 
Handicapped,"  No.  A117.1-1961,  as 
amended,  and  its  implementing 
standards  in  41  CFR  Part  101-19.6  et 


seq^  and  the  Uniform  Federal 
Accessibility  Standards. 

***** 

32.  Section  361.47  is  amended  by 
revising  the  section  heading  and 
paragraph  (b)  to  read  as  follows: 

§361^7  Financial  need;  determination  Of 
ttM  availaliiiity  of  comparalile  services  and 
lienefits. 

***** 

(b)  Availability  of  comparable 
services  and  benefits.  (1)  The  State  plan 
must  assure  that  before  the  State  unit 
provides  any  vocational  rehabilitation 
services,  except  those  services 
enumerated  in  paragraph  (b)(2)  of  this 
section,  to  an  individual  with  handicaps, 
or  to  members  of  that  individual's 
family,  it  determines  whether 
comparable  services  and  benefits  are 
available  under  any  other  program. 

(2)  The  requirements  of  paragraph 
(b)(1)  of  this  section  do  not  apply  to  the 
following  services: 

(i)  Evaluation  of  rehabilitation 
potential. 

(ii)  Counseling,  guidance,  and  referral. 

(iii)  Vocational  and  other  training 
services,  including  personal  and 
vocational  adjustment  training,  books, 
tools,  and  other  training  materials,  that 
are  not  provided  in  institutions  of  higher 
education  (§  361.42(a)(4)). 

(iv)  Placement. 

(v)  Rehabilitation  engineering 
services. 

(vi)  Post-employment  services 
consisting  of  the  services  listed  under 
paragraphs  (b)(2)(i}-(v)  of  this  section. 

(3)  The  requirements  of  paragraph 
(b)(1)  of  this  section  also  do  not  apply  if 
a  licensed  medical  professional 
detemines  that  a  delay  in  the  provision 
of  vocational  rehabilitation  services  in 
order  to  determine  the  availability  of 
comparable  services  and  benefits  under 
any  other  program  will  cause  an 
individual  with  handicaps  to  be  at 
extreme  medical  risk. 

(4)  The  State  plan  must  assure  also 
that  if  comparable  services  and  benefits 
are  available,  they  must  be  utilized  to 
meet,  in  whole  or  in  part,  the  cost  of 
vocational  rehabilitation  services. 

(Authority:  Sees.  12(c)  and  101(a)(8)  of  the 
Act:  29  U.S.C.  711(c)  and  721(a)(8)) 

33.  Section  361.48  is  revised  to  read  as 
follows: 

§  361.48    Review  of  rehabilitation 
counselor  or  coordinator  determinations. 

(a)  Appeal  procedures.  (1)  Except  as 
provided  in  paragraph  (c)  of  this  section, 
the  State  plan  must  assure  that 
procedures  are  established  by  the 
Director  of  the  designated  State  unit  so 
that  any  applicant  for  or  recipient  of 
vocational  rehabihtation  services  who  is 


dissatisfied  with  any  determinations 
made  by  a  rehabilitation  counselor  or 
coordinator  concerning  the  furnishing  or 
denial  of  services  may  request  a  timely 
review  of  those  determinations. 

(2)  At  a  minimum  each  State's  review 
procedures  must  provide  that — 

(i)  A  hearing  by  an  impartial  hearing 
officer  is  held  within  45  days  of  request 
by  the  applicant  or  recipient; 

(ii)  The  applicant  or  recipient,  or,  if 
appropriate,  the  individual's  parent, 
guardian,  or  other  representative,  is 
afforded  an  opportunity  to  present 
additional  evidence,  information,  and 
witnesses  to  the  impartial  hearing 
officer,  to  be  represented  by  counsel  or 
other  appropriate  advocate,  and  to 
examine  all  witnesses  and  other 
relevant  sources  of  information  and 
evidence; 

(iii)  The  impartial  hearing  officer 
makes  a  decision  based  on  the 
provisions  of  the  approved  State  plan 
and  the  Act  and  provides  to  the 
applicant  or  recipient,  or.  if  appropriate, 
the  individual's  parent,  guardian,  or 
other  representative,  and  to  the  Director 
of  the  designated  State  unit  a  full 
written  report  of  the  findings  and 
grounds  for  the  decision  within  30  days 
of  the  completion  of  the  hearing; 

(iv)  If  the  Director  of  the  designated 
State  unit  decides  to  review  the  decision 
of  the  impartial  hearing  officer,  the 
Director  shall  notify  in  writing  the 
applicant  or  recipient,  or,  if  appropriate, 
the  individual's  parent,  guardian,  or 
other  representative,  of  that  intent 
within  20  days  of  the  mailing  of  the 
impartial  hearing  officer's  decision; 

(v)  If  the  Director  of  the  designated 
State  unit  fails  to  provide  the  notice 
required  by  paragraph  (a)(2)(iv)  of  this 
section,  the  impartial  hearing  officer's 
decision  becomes  a  final  decision; 

(vi)  The  decision  of  the  Director  of  the 
designated  State  unit  to  review  any 
impartial  hearing  officer's  decision  must 
be  based  on  standards  of  review 
contained  in  written  State  unit  policy; 

(vii)  If  the  Director  of  the  designated 
State  unit  decides  to  review  the  decision 
of  the  impartial  hearing  officer,  the 
applicant  or  recipient,  or,  if  appropriate, 
the  individual's  parent,  guardian,  or 
other  representative,  is  provided  an 
opportunity  for  the  submission  of 
additional  evidence  and  information 
relevant  to  the  final  decision; 

(viii)  Within  30  days  of  providing 
notice  of  intent  to  review  the  impartial 
hearing  officer's  decision,  the  Director  of 
the  designated  State  unit  makes  a  final 
decision  and  provides  a  full  report  in 
writing  of  the  decision,  and  of  the 
findings  and  grounds  for  the  decision,  to 
the  applicant  or  recipient  or,  if 


appropriate,  the  individual's  parent, 
guardian,  or  other  representative:  and 

(ix)  The  Director  of  the  designated 
State  unit  cannot  delegate  responsibility 
to  make  any  final  decision  to  any  other 
officer  or  employee  of  the  designated 
State  unit. 

(b)  Extensions  of  time.  Except  for  the 
time  limitation  established  in  paragraph 
(a)(2)(iv)  of  this  section,  each  State's 
review  procedures  may  provide  for 
reasonable  time  extensions  at  the 
request  of  any  party. 

(c)  State  fair  hearing  board.  The 
provisions  of  paragraphs  (a)  and  (b)  of 
this  section  are  not  applicable  if  there  is 
in  any  State  a  fair  hearing  board  that 
was  established  before  January  1, 1985 
that  is  authorized  to  review 
rehabilitation  counselor  or  coordinator 
determinations  and  to  carry  out  the 
responsibilities  of  the  Director  of  the 
designated  State  unit  under  this  section. 

(d)  Informal  reviews.  States  may 
continue  to  use  an  informal 
administrative  review  process  if  it  is 
likely  to  result  in  a  timely  resolution  of 
disagreements  in  particular  instances. 

(e)  Data  collection.  The  Director  of  the 
designated  State  unit  shall  collect  and 
submit  at  a  minimum,  the  following 
data  to  the  Secretary  for  inclusion  each 
year  in  the  annual  report  to  Congress 
under  section  13  of  the  Act 

(1)  A  description  of  State  procedures 
for  review  of  rehabilitation  counselor  or 
coordinator  determinations. 

(2)  The  number  of  appeals  to  impartial 
hearing  officers  and  the  State  Director, 
including  the  type  of  complaints  and  the 
issues  involved. 

(3)  The  number  of  decisions  by  the 
State  Director  reversing  in  whole  or  in 
part  a  decision  of  the  impartial  bearing 
officer. 

(4)  The  number  of  decisions  affirming 
the  position  of  the  dissatisfied 
vocational  rehabilitation  applicant  or 
recipient  assisted  through  the  client 
assistance  program. 

(Authority:  Sees.  12(c].  101(a)(6).  and  102(d) 
of  the  Aet:  29  U.S.C.  711(c),  721(a)(6)  and 
722(d)) 

§361.49    [Amended] 

34.  In  §  361.49,  remove  "(Sections  12(c) 
and  101(a)(6)  of  the  Act;  29  U.S.C.  711(c) 
and  721(a)(6))"  at  the  end  of  paragraph 
(e)(4),  remove  paragraph  (f).  and  add  an 
authority  citation  at  the  end  of  the 
section  to  read  as  follows: 

(Authority:  Sees.  12(e)  and  101(8)(6)  of  the 
Aet;  29  U.S.C.  711(e)  and  721(a)(6)). 

§  361.71    [Amended] 

35.  In  §  361.71(b),  remove  the  words  "a 
handicapped"  and  add,  in  their  place, 
the  word  "the". 
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§361.72    [Amended] 

36.  In  §  361.72(b).  remove  the  words 
"most  severely  handicapped 
individuals"  and  add,  in  their  place,  the 
works  "individuals  with  the  most  severe 
handicaps '. 


§361.73    lAmended] 

37.  In  §  361.73(c).  remove  "80  percent" 
and  add.  in  its  place,  "the  applicable 
Federal  share  in  accordance  with 

§  361.86". 

38.  Section  361.85  is  amended  by 
removing  paragraph  (d);  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d),  respectively;  by 
adding  a  new  paragraph  (b);  and  by 
revising  the  authority  citation  to  read  as 
follows: 

§  361.85    Allotment  of  Federal  funds  for 
vocational  rehabilitation  services. 

•         »         *         •         * 

(b)  For  fiscal  year  1987  and  for  each 
subsequent  fiscal  year,  the  Secretary 
reserves,  from  the  amount  appropriated 
for  grants  under  section  100(b](l].  not 
less  than  one  quarter  of  one  percent  and 
not  more  than  one  percent  to  carry  out 
Part  D  of  Title  I  of  the  Act. 

***** 

(Authority:  Sees.  12(c)  and  110  of  the  Act;  29 
U.S.C.  711(c)  and  730) 

39.  Section  361.86  is  revised  to  read  as 
follows: 

§  361.86    Payments  from  allotments  for 
vocational  rehabilitation  services. 

(a)  Except  as  provided  in  §  361.85(d], 
the  Secretary  pays  to  each  State  an 
amount  computed  in  accordance  with 
the  requirements  of  section  111  of  the 
Act.  For  fiscal  years  1987  and  1988.  the 
Federal  share  for  each  State  is  80 
percent  (except  for  the  cost  of 
construction  of  rehabilitation  facilities). 
Beginning  in  fiscal  year  1989,  the  Federal 


UMI 


share  for  each  State  decreases  by  one 
percent  per  year  for  five  years  for  funds 
received  in  excess  of  the  amount 
received  in  fiscal  year  1988.  The  Federal 
share  of  these  excess  payments  is  79 
percent  in  fiscal  year  1989;  78  percent  in 
fiscal  year  1990;  n  percent  in  fiscal  year 
1991;  76  percent  in  fiscal  year  1992;  and 
75  percent  in  fiscal  year  1993  (except  for 
the  cost  of  construction  of  rehabilitation 
facilities). 

(b)(1)  Amounts  otherwise  payable  to  a 
State  under  this  section  for  any  fiscal 
year  are  reduced  by  the  amount  (if  any) 
by  which  expenditures  from  non-Federal 
sources,  as  specified  in  §  361.76  (except 
for  expenditures  with  respect  to  which 
the  State  is  entitled  to  payments  under 
Subpart  F  of  this  part),  for  that  fiscal 
year  under  the  State's  approved  plan  for 
vocational  rehabilitation  services  are 
less  than  expenditures  under  the  plan 
for  the  average  of  the  total  of  those 
expenditures  for  the  three  preceding 
fiscal  years. 

(2)  The  Secretary  may  waive  or 
modify  any  requirement  or  limitation  in 
section  111(a)(2)(A)  and  (B)  of  the  Act.  if 
the  Secretary  determines  that  a  waiver 
or  modification  of  the  State  maintenance 
of  effort  requirement  is  necessary  in 
order  to  permit  the  State  to  respond  to 
exceptional  or  uncontrollable 
circumstances,  such  as  a  major  natural 
disaster  or  a  serious  economic 
downturn,  that  cause  significant 
unanticipated  expenditures  or 
reductions  in  revenue  and  result  in  a 
general  reduction  of  programs  within  the 
State.  A  written  request  for  waiver  or 
modification,  including  supporting 
justification,  must  be  submitted  to  the 
Secretary  as  soon  as  the  State 
determines  that  an  exceptional  or 
uncontrollable  circumstance  will 
prevent  it  from  making  its  required    ■ 
expenditures  from  non-Federal  sources. 


(3)  If  a  reduction  in  payments  for  any 
fiscal  year  is  required  in  the  case  of  a 
State  where  separate  agencies 
administer  (or  supervise  the 
administration  oO  the  part  of  the  plan 
under  which  vocational  rehabilitation 
services  are  provided  for  blind 
individuals,  and  the  rest  of  the  plan, 
respectively,  the  reduction  is  made  in 
direct  relation  to  the  amount  by  which 
expenditures  from  non-Federal  sources 
under  each  part  of  the  plan  are  less  than 
they  were  under  that  part  of  the  plan  for 
the  average  of  the  total  of  those 
expenditures  for  the  three  preceding 
fiscal  years. 

(Authority:  Sees.  7(7),  12(c)  and  111  of  the 
Act;  29  U.S.C.  706(7),  711(c)  and  731) 

§  361.87  through  361.91    [Redesignated  as 
§§  361.88  through  361.92  respectively.] 

40.  Sections  361.87  through  361.91  are 
redesignated  as  §§  361.88  through 
361.92.  respectively,  and  a  new  §  361.87 
is  added  to  read  as  follows: 

§  361.87    Reallotment 

(a)  The  Secretary  makes  a 
determination  as  to  what  States  (if  any) 
will  not  use  their  full  allotment  not  later 
than  45  days  before  the  end  of  a  fiscal 
year. 

(b)  As  soon  as  possible,  but  not  later 
than  the  end  of  the  fiscal  year,  the 
Secretary  reallots  these  funds  to  other 
States  that  can  use  those  additional 
funds  during  the  fiscal  year,  or  to  pay  for 
initial  expenditures  during  the 
subsequent  fiscal  year.  Funds  realloted 
to  another  State  are  considered  to  be  an 
increase  to  that  State's  allotment  for  the 
fiscal  year  for  which  the  funds  were 
appropriated. 

(Authority:  Sec.  110(c)(1)  of  the  Act;  29  U.S.C. 
730) 

(PR  Doc.  87-26607  Filed  11-17-87;  8:45  am] 
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1 607 42460,  42760 

46CFR 

558 43906 

559 43906 

560 43906 

561 „. 43906 

562 43906 

564 43906 

566 43906 

569 43906 

47  CFR 

0 42437 

2 43588 

18 43197 

21 43588 

32 4391 6 

68 43077 

73 42438,  42439,  43078, 

43198, 43336, 43589. 43764 

74 43588 

78 43588 

94 43588 

Proposed  Rutes: 

2 43205 

36 43206 

73 42460-42465,  43091. 

43208-43210, 43626. 43627, 

43775-43776,43920 

80 42465 

48  CFR 

81 5 42439 

849 42439 

2806 42295 

Proposod  RuIm: 

5 4251 9 

525 421 25 

552 421 25 

49  CFR 

571 42440 

Propoaod  RuIm: 

7 42772 

1 71 42772 

1 72. „ 42772 

1 73 42772 

1 74 42772 

1 75 42772 

1 76 42772 

1 77 „ 42772 

1 78 42772 

1 79 42772 

533 43366 

571 43628 

1150 42466 

1312 43091 

50  CFR 

14 43274 

17 42063,  42067.  42652. 


42658 

20 43308 

61 1 431 99 

630 42295 

642 42296 

650 441 30 

663 42445 

672 42114,  43199.  43917 

PrapoMdRulM: 

1 7 43921 

23 43924 

611 42408,  44154,  44157 

646 421 25 

657 43925 

672 441 54 

675 441 57 

UST  OF  PUBLIC  LAWS 

Last  List  November  17,  1987 

This  is  a  continuing  list  of 
public  t)ill8  from  ttie  current 
session  of  Congress  wfiich 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
(Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

HJ.  Re*.  97/Pub.  L.  100-164 

To  recognize  the  Disabled 
American  Veterans  Vietnam 
Veterans  National  Memorial  as 
a  memorial  of  national 
significance.  (Nov.  13,  1987; 
101  Stat  905;  2  pages) 
Price:  $1.00 

HJ.  Res.  130/Pub.  L  100- 
165 

To  designate  the  week 
beginning  November  22,  1987, 
as  "National  Family 
Caregivers  Week".  (Nov.  13. 
1987;  101  Stat  907;  2  pages) 
Price:  $1.00 

SJ.  Res.  66/Pub.  L.  100-166 

To  designate  tfie  week  of 
Novemtjer  22.  1987.  through 
November  28.  1987.  as 
"National  Family  Week".  (Nov. 
13.  1987;  101  Stat.  909;  1 
page)    Price:  $1.00 


Order  Now! 

The  United  States 
Government  Manual 
1987/88 


As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information "  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
subject /agency  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 


$20.00  per  copy 


Order  processing  code:   *  6319 

D  YES, 


Publication  Order  Form 


please  send  me  the  following  indicated  publications: 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1987/88  at  $20.00  per 
copy.  S/N  069-000-00006-1. 


1.  The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  3/88.  After  this  date,  please  call  Order  and  Information 

Desk  at  202-783-3238  to  verify  prices. 

Please  Type  or  Print 

2. 


(Company  or  personal  name) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account      I     I     I    I     I    M    l~n 


(Additional  address/attention  line) 


I I  VISA,  or  MasterCard  Account 


(Street  address) 


(City,  State,  ZIP  Code) 
(  ) 


L            nzinnin:  dh 

(Credit  card  expiration  date)            Thaak  you  for  your  order! 

(Daytime  phone  including  area  code)  (Signature) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC.  20402-9325 


(R«v.  9-S7) 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington,  DC  20402. 


The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  S340.00  per  year,  or  S170.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  Si. 50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office.  Washington,  DC 
20402. 


There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register.         i 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number    Exampie:  52  FR  12345. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  importani  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:         To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


DENVER.  CO 

December  IS;  at  9  a.m. 
Room  239.  Federal  Building,  1961  Stout 
Street,  Denver,  CO. 
RESERVATIONS:  Call  the  Denver  Federal  Information 
Center,  303-564-6575 


WHEN: 
WHERE: 
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Agriculture  Department 

See  also  Farmers  Home  Admini&tcation;  Federal  Crop 
Insurance  Corporation;  Forest  Service;  Soil 
Conservation  Service 

NOTICES 

Privacy  Act: 
Systems  of  records.  44457,  44458 
(2  documents) 

Alcohol,  Drug  Abuse,  anil  llental  Health  Administratioa 

NOTICES 

Meetings;  advisaiy  committees:. 
December,  44484 

Army  Department 

RULES 

Military  reservations  and  national  cemeteries: 
Army  training  areas  in  Hawaii;  entry  regulations,  44393 
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See  National  Foundation  on  the  Arts  and  the  Humanities 
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PROPOSED  RULES 
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NOTICES 

Applications,  hearings,  determinations,  etc.: 
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Vocational  Education  Nahonal  Council,  44468 
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Beech:  correction.  44376 
Restricted  areas.  44382 
Transition  areas.  44377-44379 

(4  documents) 
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Northern  potatoes,  44404 
Potatoes,  44403 
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Meetings:  Sunshine  Act.  44518 
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New  York.  44482 
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Arkla  Energy  Resources.  44472 
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Transwestem  Pipeline  Co..  4447; 

Federal  Highway  Administration 
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Motor  carrier  safety  regulations: 
Drivers'  hours  of  service 
Correction.  44520 
NOTICES 
Meetings: 
Commercial  Motor  Vehicle  Safety  Regulatory  Review. 
44510 


Federal  Home  Loan  Mortgage  Corporation 

NOTICES 

Meetings:  Sunshine  Act,  44578 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  44482 

Federal  Railroad  Administration 

NOTICES 

Automatic  train  control:  Northeast  Corridor  carriers.  44510. 
44515 
(2  documents) 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Banc  One  Corp.  et  al.,  44482 
Bank  of  New  York  Co.,  Inc.;  correction.  44483 
Northern  Trust  Corp.  et  al.,  44484 

Federal  Trade  Commission 
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Prohibited  trade  practices: 

Jerome  Milton,  Inc..  44384 
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Prohibited  trade  practices: 

Rochester  anesthesiologists.  44408 

Fish  and  Wildlife  Service 
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Endangered  and  threatened  species: 
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Stephen's  kangaroo  rat,  44453 
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Environmental  statements;  availability,  etc.: 
Lolo  National  Forest.  MT.  44459 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
44484 

Health  and  Human  Services  Department 

See  Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration:  Food  and  Drug  Administration;  Health 
Care  Financing  Administration;  Human  Development 
Services  Office;  Public  Health  Service;  Social  Security 
Administration 

Health  Care  Financing  Administration 

NOTICES 

Privacy  Act;  systems  of  records.  44486 

Health  Resource*  and  Services  Administration 

See  Public  Health  Service 
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Hearings  and  Appeals  Office,  Energy  Department 
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(2  documents) 
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Meetings: 
Aeronautics  Advisory  Committee,  44501 
Space  Systems  and  Technology  Advisory  Committee. 
44501 

National  Bureau  of  Standards 
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Information  processing  standards.  Federal: 
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Presidential  Documents 
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Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Public  Health  Service 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration 
RULES 
Acquisition  regulations,  44522 

Securities  and  Exchange  Commission 
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Administration;  National  Highway  Traffic  Safety 
Administration 

RULES 

Acquisition  regulations,  44522 


Separate  Parts  In  This  Issue 


Part  II 

Department  of  Transportation,  44522 
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Rules  and  ReguMions 


Federal  Register 

Vol.  52.  No.  223 

Thursday.  November  W,  1987 


This  section  of  tie  FEOEFML  REGISTER 
contains  regulatory  dbeuments  hawng 
general  appKcaMity  mat  togal  •Had,  moat 
of  which  ara  kayed  la  and  oorfHied  if» 
the  Code  of  Fedacal  Rasulations,  which  is 
published  undbr  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regutotiens  ia  sold 
by  the  SuperirrtaRdent  ot  Ooaiments. 
Prices  0*  new  koalts  ara  Natad  in  the 
first  FEE)ERAL  REGISTER  iasua  of  eeeh 
weel(. 


DEPARTMENT  OF  AGRICULTURE 

rill  iiMi  t  NonM  AdlniiilstfBffon 

7CFRPwt1M& 

Delegations  of  Authorlly;  Assignment 
of  Loan  Security  Instniments  by 
District  Directors  and  Cttunty 
Supervisors 

aoency:  Farmera  Home  Administnition, 
USDA. 

action:  Final  rule. 

summary:  The  Fanners  Home 
Administration  (FmHA)  ia  amending  its 
regulations  to  permit  assignment  of  loan 
security  instntnients  by  District 
Directors  and  County  Supervisors  when 
the  assignments  are  in  connection  with 
Agency  sale  of  assets.  The  intended 
effect  is  to  expedite  ttie  assignment  of 
security  instruments  whach  evidence  the 
loans  sold  and  to  niiniiiiiae  the  wonklead 
on  the  State  Director  and  other  Agency 
officials. 

EFFECTIVE  DATE:  November  19, 1987. 
FOR  FURTHER^  INFORMATION  CONTACT: 

Frances  B.  Calhenn,  Director,  Single 
Family  Housing  Servicing  and  Property 
Management  Division,  Farmers  Home 
Administration,  USDA,  Room  5309, 
South  Agriculture  Building,  Washington, 
DC  20250.  Telephone  (202)  382-1452. 
SUPPLEMENTARY  INFORMATION: 
Classification 

This  final  action  has  been  reviewed 
under  USDA  procedures  in  Secretary's 
Memorandum  1512-1  which  implements 
Executive  Order  12291  and  has  been 
determined  to  be  exempt  from  those 
requirements  because  it  involves  only 
internal  Agency  management  It  is  the 
policy  of  this  Department  to  publish  for 
comment  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts,  notwithstanding  the 
exemption  in  5  U.S.C  553  with  respect 


to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 
since  it  involves  matters  relating  to 
Agency  management  making  publication 
for  comment  unnecessary  and 
impractical. 

Programa  Affected 

These  programs/actlvilies  are  liisted 
in  the  Catalog  at  Federal  Domestic 
Assistance  under  Nos: 

10:410    Low  income  kotiaing  loans. 

10.418  Water  and  waste  disposal 
systems  for  rural  communities. 

10.419  Watershed  protection  and  flood 
prevention  loans. 

10.421  Indian  tribes  and  tribal 
corporation  loans. 

10.422  Business  and  industrial  loans. 

10.423  Community  facility  loans. 

Intergovemmental  Consultaliaa 

Catalog  Nos.  10.418, 10.419,  ia421. 
10.422,  and  ia423  aie  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovemmentai 
consultation  with  State  and  local 
officials.  Catalog  No.  10.4W).  is  excluded 
from  Executive  Order  12372. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordanee  with  7  CFR  Part  1940, 
Subpart  G  "Environmental  Program."  tt 
ia  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  signiircantly 
affecting  the  quality  of  the  human 
environment  and  in  accordance  with  the 
National  Policy  Act  of  1949.  Pub.  L  91- 
90,  an  Environmental  Impact  Statement 
is  not  required. 

List  of  Subjects  in  7  CFR  Part  1900 

Loan  programs — agriculture. 
Delegations  of  authority. 

Therefore,  Chapter  XVII  of  Title  7, 
CFR  is  amended  as  follows: 

PART  1900— GENERAL 

1.  The  authority  citation  for  Part  1900 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989.  42  U.S.C.  1480.  5 
U.S.C.  301,  7  CFR  2.23,  7  CFR  2.70. 

Subpart  A— Delegations  of  AuttHMity 

2.  Section  190a2(e)  is  revised  to  read 
as  follows: 


§1900.2    National  Office  staff  and  State 
DIfeclors. 

***** 

(e)  Consent  to  sale  or  assignment  of, 
or  sell  or  assign,  direct  or  insured  loans 
and  security  instruments  (except  that  in 
the  case  of  Agency  asset  sales,  District 
Directors  and  County  Supervisors  are 
delegated  the  authority  to  assign 
security  instruments),  endorsements, 
reinsurance  agreements,  or  other 
instruments  in  connection  therewith: 
and  execute  agreements  to  insure  and 
reinsure,  and  to  purchase  and 
repurchase  insured  loans  and  security 
instruments. 
•        *        »        •        • 

Dated:  November  12. 1967. 
Vance  L.  Cbrlc 

Administrator,  Fanners  Home 
A  dminiatration. 

|FR  Dot  87-26758  Filed  11-18-87;  8:45  amf 

BILUNG  CODE  MKMI7-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

UCFRPart39 

[Docket  No.  87-NM-72-AO;  Am4t  39-577«| 

AirworUiiness  Directives;  Avions 
Rtarcel  Dassault— Breguet  Aviation 
Falcon  10  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Falcon  10  series 
airplanes,  which  requires  periodic 
inspections  of  the  electrical  grounding 
connection  for  the  air  conditioning  freon 
compressor  motor,  repair  of  the  local 
structure  if  damage  due  to  electrical 
arcing  is  present  and  ultimate 
replacement  of  the  grounding  cable.  This 
amendment  is  prompted  by  the 
discovery  of  four  instances  of  structural 
damage  due  to  electrical  arcing  across 
the  grounding  connection,  which  had 
been  loosened  by  vibration  of  the 
compressor  motor.  This  condition,  if  not 
corrected,  could  lead  to  further 
instances  of  structural  damage. 
EFFECTIVE  DATE:  December  29. 1987. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
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AMD-BA  Representative,  c/o  Falcon  Jet 
Corporation.  Teterboro  Airport, 
Teterboro.  NJ  07608.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHCll  INFORMATION  CONTACT: 

Mr.  Kenneth  W.  Meyer.  Systems  and 
Equipment  Branch.  ANM-130S.  Seattle 
Aircraft  Certification  Office;  telephone 
(206)  431-1939.  Mailing  address:  FAA, 
Northwest  Mountain  Region.  17900    I 
Pacific  Highway  South.  C-6e966.  Seattle, 
Washington  98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
periodic  inspection;  repair,  if  necessary; 
and  eventual  modification  of  the 
electrical  grounding  connection  for  the 
air  conditioning  freon  compressor  motor 
on  Avions  Marcel  Dassault-Breguet 
Aviation  Falcon  10  Series  Airplanes, 
was  published  in  the  Federal  Register  on 
August  7, 1987  (52  FR  29387). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  NPRM. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  140  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  require  approximately  8 
manhours  per  airplane  to  accomplish  the 
required  replacement  of  the  ground 
cable,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  cost  of 
materials  is  estimated  to  be  $20  per 
airplane.  Based  on  these  figures,  the , 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $47,600. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  per  airplane  ($340).  A 
final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-[AMENDEDl 

1.  Authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

{39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Avions  Marcel  Dassault— Breguel  Aviation 
(AMD-BA):  Applies  to  all  Falcon  10 
airplanes,  certificated  in  any  category, 
unless  AMD-BA  modification  M736  has 
been  accomplished.  Compliance  is 
required  as  specified,  unless  previously 
accomplished. 
To  prevent  structural  damage  to  aircraft 
frames  and  skin  in  the  vicinity  of  the 
electrical  grounding  connection  for  the  air 
conditioning  freon  compressor  motor, 
accomplish  the  following: 

A.  Within  30  days  after  the  effective  date 
of  this  AD.  and  thereafter  at  intervals  not  to 
exceed  30  days,  conduct  a  visual  inspection 
and  a  resistance  test  of  the  electrical 
grounding  connection,  located  on  frame  35, 
for  the  air  conditioning  freon  compressor 
motor.  Perform  the  insper     n  and  test  in 
accordance  with  the  AMD-BA  Service 
Bulletin  FlOO-262.  dated  December  22, 1986 
(reference  Maintenance  Manual  Chapter  20- 
40-40). 

1.  If  the  measured  resistance  value  of  the 
grounding  connection  bonding  exceeds  the 
limits  referenced  in  paragraph  B.  of  the 
Accomplishment  Instructions  of  the  service 
bulletin,  then  prior  to  further  flight,  repair  the 
grounding  connection  in  accordance  with  the 
service  bulletin. 

2.  If  the  resistance  value  specified  for  the 
grounding  connection  bonding  cannot  be 
obtained,  then  prior  to  further  flight,  install  a 
new  grounding  cable  in  accordance  with 
paragraph  C.  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

B.  Within  4  months  after  the  effective  date 
of  this  AD.  install  a  new  electrical  grounding 
cable  for  the  air  conditioning  freon 
compressor  motor,  in  accordance  with  the 
Accomplishment  Instructions  of  AMD-BA 
Service  Bulletin  FlO-262.  dated  December  22, 
1986. 

C.  Installation  of  a  new  electrical 
grounding  cable  for  the  air  conditioning  freon 
compressor  motor,  in  accordance  with  AMD- 
BA  Service  Bulletin  FlO-262.  dated  December 
22, 1986,  constitutes  terminating  action  for  the 
repetitive  inspection  and  testing  requirements 
of  paragraph  A.,  above. 

D.  Any  structural  damage  due  to  the  effects 
of  existing  electrical  arcing  across  a  loose 
grounding  connection  identified  during  the 
inspections  required  by  paragraph  A.,  above, 
must  be  repaired,  prior  to  further  flight,  in  a 
manner  approved  by  the  FAA. 


E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region, 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  AMD-BA  Representative, 
c/o  Falcon  Jet  Corporation,  Teterboro 
Airport.  Teterboro,  NJ  07608.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

This  amendment  becomes  effective 
December  29. 1987. 

Issued  in  Seattle.  Washington,  on 
November  6. 1967. 
Frederick  M.  Isaac, 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc.  87-26664  Filed  11-18-87;  8:45  am] 

BilXINQ  COOE  4»10-13-«l 


14  CFR  Part  39 

[Docket  No.  87-CE-19-AD;  Amendment  39- 
5708] 

Airworthiness  Directives;  Beech  200 
and  300  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Correction  of  final  rule. 

summary:  This  action  corrects 
Airworthiness  Directive  (AD)  87-17-05, 
Amendment  39-5708.  (52  FR  33224) 
applicable  to  certain  models  of  the 
Beech  200  and  300  Series  airplanes,  by 
rectifying  the  time  of  initial  compliance 
for  airplanes  which  previously  complied 
with  AD  84-24-01.  The  AD  is  also 
clarified  by  specifying  an  upper  limit  of 
airplane  serial  number  applicability  and 
correcting  replacement  part  numbers. 
DATES:  Effective  Date:  November  23. 
1987.  Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Beech  Service  Bulletin  No. 
2040.  Rev.  1.  dated  March  1987,  and 
Beech  Service  Instructions  No.  C-12- 
0094,  Rev.  1.  dated  February  1987  may 
be  obtained  from  Beech  Aircraft 
Corporation.  Commercial  Service. 
Department  52.  P.O.  Box  85.  Wichita. 
Kansas  67201;  Telephone  (316)  681-9111. 
This  information  may  be  examined  at 


Fsistat  BspslM  /  V»k  sa.  ftto.  22a  /  Thymfaiy.  N«w«iibcr  m,  \»»  /  fMn  and 
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the  Rules  Docket.  Office  of  the  RegioHal 
Counsel,  FAA.  Room  1558,.  901  East  12tii 
Street.  Kansas^City,  Misaeuri  94106. 


Don  CampbeH,  Aerospace  Ingineer. 
Airfnine  Braach,  ACE-iaoW,  Wichita 
Aircraft  Certificstion'  Office  fACOlk  1801 
Airport  Road,  Room  190,  VM-CinnlMient 
Airport,  Widiila,  Kansas  87300; 
Telephone  (316)  949-4400: 

SUPPLEMENTARY  INFORMATION: 

Subsequent  to  the  issuance  of 
Airworthiness  Directive  (AD)  87-17-05, 
Amendment  39-S708  (52  FR  33224:  Sept 
2, 1987)  applicable  to  200  and  300  Series 
airplanes,  it  was  discovered  that  the 
initial  compliance  time,  as  stated,  did 
not  correctly  account  £or  previous 
accomplishment  of  required  inspections. 
Also,  the  applicability  of  the  AD  to  all 
airplanes  in  the  280  and  30O  Series  is  not 
accurate  in  light  of  new  information  on 
the  status  of  spares  repiacements. 
Finally,  replacement  part  mnnbers  in  the 
AD  are  *vrong.  Therefore,  the  FAA  is 
revising  AD  87-17-05  by  correcting  the 
initial  compliance  time  for  airplanes 
which  have  previously  accomplished  tfie 
required  inspections,  by  specifying  an 
upper  limit  on  airplane  serial  numbers  m 
the  applicability  statement,  and  by 
correcting  replacement  part  numbers. 

Since  this  amendment  corrects  the  AD 
and  imposes  no  additional  burden  on 
any  person,  notice  and  public  procedure 
hereon  are  unnecessary  and  contrary  to 
the  public  interest,  and  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedure  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft. 

It  has  been  further  determined  that 
this  document  involves  an  emergency 
regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant  regulation,  a  final  regulatory 
evaluation  or  analysis,  as  appropriate, 
will  be  prepared  and  placed  in  the 
regulatory  docket  (otherwise,  an 
evaluation  is  not  required).  A  copy  of  it. 
when  filed,  may  be  obtained  by 
contacting  the  Rules  Docket  under  the 
caption  "ADDRESSES"  at  the  location 
identified. 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aviation  safety, 
Aircraft,  Safety. 


Adoption  of  the  Amendment 

Accordingly,  putsuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  i  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  39— (  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autbority:  49U.S.C  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

§38i1»   [Amendadl 

2.  By  correcting  and  reissuing  AD  87- 
17-05.  Amendment  39-5708,  to  read  as 
follows: 

Beech:  Applies  to  Models  200  and  B200 
(Serial  Nos.  (S/Ns)  BB-2  thru  BB-1200 
except  BB-627,  BB-M7,  BB-06S,  BB-796. 
BB-8Z3.  BB-11S8,  and  68-1167);  200C  and 
B200C  (S/Nt  BL-7  thru  BL-«3  except  BU 
67,  01^72,  BUM.  BL-87,  BL-60.  BL-91; 
BU«2.  and  BL-124  thru  BUI27):  200CT 
and  B200CT  (S/Ns  BN-1  thru  BN-4)j  200T 
and  B200T  (S/Ns  BT-18  thru  BT-30 
except  BT-19);  A200CT  (S/Ns  BP-1,  BP-7 
thru  BP-11,  BP-22.  BP-24  thru  BP-45,  GR- 
1  thru  GR-13  and  FC-1  thru  FC-3); 
A200C  (S/Ns  BM  thru  BJ-66);  and  300 
(S/Ns  FA-1  thru  FA-19  except  FA-17) 
airplanes  certificated  in  any  category. 
Note  1. — The  subject  panels  may  have  been 
installed  as  original  equipment  or  as 
replacement  spares.  The  Beech  Service 
Bulletins  referenced  in  this  AD  (xmtain 
explanatory  material  relating  to  this  topic. 
Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD  unless 
previously  accomplished. 

To  assure  the  continued  structural  integrity 
of  the  wing  fuel  bay  upper  skin  panels. 
accomplish  the  following: 

(a)  Within  the  next  75  hours  time-in-service 
(TIS)  or  six  calendar  months,  whichever 
occurs  first,  unless  previously  accomplished 
within  the  last  225  hours  TIS  or  six  calendar 
months  per  AD  84-24-01,  and  thereafter  at 
Intervals  not  to  exceed  300  hours  TIS  or  six 
calendar  months,  whichever  occurs  first, 
inspect  the  wing  center  section  fuel  bay 
upper  skin  panels  for  possible  debonding  in 
accordance  with  Beech  Service  Bulletin  No. 
2040,  Rev.  1,  dated  March  1987  (for  civil 
registered  airplanes)  or  Beech  Service 
Instructions  No.  C-12-0094,  Rev.  1,  dated 
February  1987,  (for  military  airplanes). 

(1)  If  no  debonding  is  detected,  prior  to 
further  flight,  accomplish  the  actions  of 
paragraph  (b)  below. 

(2)  If  debonding  is  detected  in  either  panel, 
prior  to  further  flight  modify  the  discrepant 
panel  by  installation  of  Kit  No.  101-4032-1 
(LH.)  or  101-4032-3  (R.H.),  and  the 
accomplishment  of  the  actions  of  paragraph 
(b)  below,  or  by  installation  of  replacement 
skin  panel  P/N  101-120108-803  (LH.)  or  -604 
(R.H.). 

(3)  If  debonding  is  detected  in  a  panel 
which  was  previously  repaired  per  paragraph 
(a)(2)  above  or  AD  84-24-01.  prior  to  further 
flight  remove  the  discrepant  panel  and  install 


a  replacement  skin  panel  P/N  101-1  aoi0>-«03 
(LH.)  or  -604  (RJi.)  as  applicable. 

(b)  Seal  all  accessible  blind  rivets  in  both 
wing  center  section  fuel  bay  upper  skin 
panels  as  described  in  Service  Bulletin  No. 
2040,  Rev.  1.  dated  March  1987.  or  Service 
Instructions  No.  C-12-0094,  Rev.  1.  dated 
February  1907  (as  applicable). 

Note  2:  Resealing  of  these  blind  rivets  is 
recommended  anytime  paint  is  removed  from 
this  area. 

(c)  The  requirements  of  this  AD  are  no 
longer  required  when  skin  panels  P/N 101- 
l20l08-«03  (LH.)  or  -004  (Rii)  have  been 
installed. 

(d)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.W7  to  a  location  where  die  AD 
may  be  accomplished. 

(fe)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Wichita  Aircraft  Certification 
OfHce.  1801  Airport  Road,  Room  lOa  Mid- 
Continent  Airport,  WichiU,  Kansas  67209; 
Telephone  (316)  946-4400 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(s) 
referred  to  herein  upon  request  to  Beech 
Aircraft  Corporation,  Commercial 
Service.  Department  52,  Wichita.  Kansas 
67201-0085;  or  may  examme  the 
document(s)  referred  to  herein  at  FAA, 
Office  of  the  Regional  Counsel.  Room 
1558,  601  East  12th  Street.  Kansas  City, 
Missouri  64106. 

This  amendment  corrects  AD  87-17- 
05,  Amendment  39-5708  (52  FR  33224). 

This  amendment  becomes  effective 
November  23, 1987. 

Issued  in  Kansas  City.  Missouri,  on 
November  6, 1987. 

feroid  M.  Chavkin, 

Acting  Director.  Centra/  Region. 

(FR  Doc.  87-28673  Filed  11-18-87;  8:45  am) 

BIUJMG  COOE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  •7-AWP-30] 

Revision  to  Window  Rock,  AZ; 
Transition  Area 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMAPTY:  This  action  revises  the 
description  of  the  Window  Rock,  AZ, 
transition  area.  This  will  increase  the 
size  of  the  700  foot  transition  area 
southwest  of  the  Window  Rock  Airport 
and  will  provide  controlled  airspace  for 
a  new  instrument  approach  procedure  to 
the  airport.  The  procedure  will  be  a 
random  area  navigation  approach  to 
Runway  02  (RNAV  RWY  02). 

EFFECTIVE  DATE:  0901  UTC  January  14. 
1988. 
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FOM  niRTMai  wrowm-noH  contact. 
Frank  T.  Torikai,  Airspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Branch,  AWP-530,  Air 
Traffic  Division.  Western-Pacific 
Region.  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (213)  297-1648. 
SUmjEIKNTAflV  mfoiimation:  I 

History 

On  September  14, 1987,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  description  of  the 
Window  Rock,  AZ,  transition  area  and 
provide  controlled  airspace  for  a  new 
instrument  approach  procedure  to  the 
Window  Rock  Airport  (52  FR  34683). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2, 
1987.  I 

The  Rule  ! 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revises  the 
description  of  the  Window  Rock,  AZ, 
transition  area  and  provides  controlled 
airspace  for  a  new  instrument  approach 
procedure  to  the  Window  Rock  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  25, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 


PART  71-{  AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  (anuary  12. 1983):  14 
CFR  11.69. 

971.181    lAmended] 

2.  Section  71.181  is  amended  as 
follows: 

Window  Rock,  AZ— (Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-miIe  radius  ' 
of  Window  Rock  Airport  (lat.  35*39'08"  N., 
long.  109'04'00"  W.);  within  3  miles  each  side 
of  Gallup  VORTAC  318"  radial,  extending 
from  the  5-mile  radius  area  to  the  Gallup 
VORTAC;  and  within  an  area  bounded  by  a 
line  beginning  at  lat.  35'38'27'  N.,  long. 
109'06'35'  W..  to  lat.  35*31'07'  N..  long. 
108*58'32'  N..  to  lat  35*27'13'  N..  long. 
109*04'34'  W.,  to  lat.  35'25'26"  N..  long. 
109*1405'  W.,  to  lat.  35'31'35'  N..  long. 
109*10'58"  W.,  to  the  point  of  beginning. 

Issued  in  Ixts  Angeles,  California,  on 
October  29, 1987. 
Jacqueline  L  Smith. 

Manager,  Air  Traffic  Division,  Western- 
Pacific  Region. 

(FR  Doc.  87-26666  Filed  11-18-87;  8:45  am] 
MIXING  COOC  4*1ft-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  87-ANM-19] 

Establishment  of  Transition  Area, 
Burlington,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  action  establishes  a  700 
foot  transition  area  at  the  Kit  Carson 
Airport,  Burlington,  Colorado.  The  area 
provides  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  at  the  airport. 
EFFECTIVE  OATE:  0901  UTC,  January  14, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Ted  Melland,  ANM-536,  Federal 
Aviation  Administration.  Docket  No.  87- 
ANM-19. 17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washington  98168. 
Telephone:  (206)  431-2536. 
SUPFtEMENTARY  INFORMATION: 

History 

On  September  14, 1987,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  700  foot  transition 
area  at  the  Kit  Carson  Airport, 
Buriington.  Colorado  (52  FR  34682). 


Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2. 
1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  700  foot  transition  area  to 
provide  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  Kit  Carson  Airport. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  signiricant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71-{AMENDED1 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983);  14 
CFR  11.69. 

§71.181    [AmeiMtod] 

2.  Section  71.181  is  amended  as 
follows: 

Burlington,  Colorado  (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  12  mib  radius 
of  the  Kit  Carson  County  Airport  (lat. 
39°14'27"  N..  long.  102*17'08"  W.). 
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Issued  in  Seattle,  Washington,  on 
November  9. 1987. 

Temple  II.  Johnson,  Jr., 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

(FR  Doc.  87-26669  Filed  11-18-87;  8:45  am) 

WLUNO  CODE  aiO-IS-N 


14  CFR  Part  71 

(Airspace  Docket  No.  87-ANM-121 

Alteration  of  Lewistown,  MT; 
Transition  Area 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  revises  the 
existing  controlled  airspace  at 
Lewistown,  Montana.  This  action  is 
necessary  to  allow  off  airway  vectoring 
of  aircraft  from  west  of  Lewistown. 
Montana,  at  altitudes  below  14.500  feet 
to  position  aircraft  on  the  instrument 
approach  procedure  to  the  Lewistown 
Municipal  Airport. 

EFFECTIVE  DATE:  0901  UTC.  January  14, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  L  Brown.  ANM-535.  Federal 
Aviation  Administration.  Docket  No.  87- 
ANM-12. 17900  Pacific  Highway  South. 
C-68966.  Seattle.  Washington  98168. 
Telephone:  (206)  431-2535. 
SUPPLEMENTARY  INFORMATION: 

History 

On  June  22. 1987,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  revise 
the  Lewistown.  Montana,  transition  area 
(52  FR  23469).  This  action  is  necessary 
to  allow  off  airway  vectoring  of  aircraft 
from  west  of  Lewistown,  Montana,  at 
altitudes  below  14,500  feet  to  position 
aircraft  on  the  instrument  approach 
procedure  to  the  Lewistown  Municipal 
Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2, 
1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revises  the 
existing  controlled  airspace  at 
Levsristown.  Montana,  to  allow  air  traffic 


controllers  to  radar  vector  aircraft  off 
airways  from  west  of  Lewistown  at 
altitudes  below  14,500  feet  to  the 
instrument  approach  procedure  for  the 
Lewistown  Municipal  Airport. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  tragic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Lewistown.  Montana  (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Lewistown  Municipal  Airport  (lat. 
47°02'56.9"  N.,  long.  109°28'08.1"  W.)  and 
within  4  miles  each  side  of  the  Lewistown 
VORTAC  289'  radial,  extending  from  the  7- 
mile  radius  area  to  10.5  miles  west  of  the 
VORTAC;  that  airspace  extending  upward 
from  1,200  feet  above  the  surface  within  16 
miles  north  and  11  miles  south  of  the 
Lewistown  VORTAC  289°  radial  extending  31 
miles  west  of  the  VORTAC.  and  within  5 
miles  north  and  8  miles  south  of  the 
Lewristown  VORTAC  109°  radial,  extending 
from  the  VORTAC  to  7  miles  east  of  the 
VORTAC;  and  excluding  that  portion  within 
the  Great  Falls,  Montana,  1.200  foot  transition 


Issued  in  Seattle,  Washington,  on 
November  9. 1987. 

Temple  H.  Johnson,  Jr.. 

Manager,  Air  Traffic  Division,  Northwest 

Mountain  Region. 

(FR  Doc.  87-26670  Filed  11-18-87;  8:45  am) 

BHXING  CODE  4«10-1>-M 


14  CFR  Part  71 

[Airspace  Docket  Na  87-ANM-10} 

Revision  of  Transition  Area,  Evanston, 
WY 

agency:  Federa  1  A vi  a  tion      J_ 
Administration  (FAA),  DOT. 
action:  Correction  to  final  rule. 

summary:  This  action  corrects  Federal 
Register  Document  87-22472  by 
correcting  an  erroneous  longitudinal 
point  which  appeared  in  the  Final  Rule 
description  of  the  revised  transition  area 
for  Evanston,  Wyoming. 

EFFECTIVE  DATE:  0901  UTC.  November 
19, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  L  Brown,  ANM-535.  Federal 
Aviation  Administration,  Docket  No.  87- 
ANM-10, 17900  Pacific  Highway  South. 
C-68966.  Seattle.  Washington  98168. 
Telephone:  (206)  431-2535. 

SUPPLEMENTARY  INFORMATION: 
Hbtory 

Federal  Register  Document  87-22472 
was  pubhshed  on  September  30, 1907. 
Volume  52,  Page  36566  that  revised  the 
Evanston,  Wyoming,  transition  area. 
This  action  was  necessary  to  ensure 
segregation  of  aircraft  using  the  new 
VOR/DME-A  approach  procedure  in 
instrument  weather  conditions  and  other 
aircraft  operating  in  visual  weather 
conditions. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  SubjecU  in  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Correction 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Register 
Document  87-22472.  as  published  in  the 
Federal  Register  on  September  30. 1987 
(52  PR  36566)  is  corrected  as  follows:! 
Delete  long.  110°20'00"  W..  and 
substitute  with  110°27'00"  W.  (Sees. 
307(a]  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354fa)); 
(49  U.S.C.  108(g)  (Revised,  Pub.  L.  97- 
499,  January  12, 1983));  and  14  CFR 
11.69.) 

Issued  in  Seattle,  Washington,  on 
November  9, 1987. 
Temple  H.  Johnson.  Jr., 
Manager.  Air  Traffic  Division,  Northwest 
Mountain  Region 

|FR  Doc.  87-26671  Filed  11-18-87;  8:45  an 
aHjjne  code  4»i«-i»« 


and 


14  CFR  Part  71 

(Alrspac*  Docket  No.  86-AGL-33] 

Alteration  of  VOR  Federal  Airways; 
Grantsburg,  Wl 

AOCNCv:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  alters  the 
descriptions  of  Federal  Airways  V-13. 
V-55.  V-505  and  changes  the  name  of 
the  Crantsburg  Compulsory  Reporting 
Point  located  in  the  vicinity  of 
Crantsburg.  WI.  The  FAA  has 
decommissioned  the  Crantsburg  very 
high  frequency  omni-directional  radio 
range  and  distance  measuring 
equipment  (VOR/DME)  located 
approximately  13  miles  east  of 
Crantsburg.  This  action  amends  the 
descriptions  of  all  airways  affected  by 
the  commissioning  of  Siren,  WI,  VOR/ 
DME  and  the  decommissioning  of  the 
Crantsburg  VOR/DME  and  changes  the 
name  of  the  Crantsburg  Compulsory 
Reporting  Point. 

EFFECTIVE  DATE:  0901  UTC,  January  14, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W  Still.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9250. 
SUFPLSMENTARV  INFORMATION: 

Hutory 

On  April  7, 1987,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 


Regulations  (14  CFR  Part  71)  to  realign 
VOR  Federal  Airways  V-13,  V-55  and 
V-505  located  in  the  vicinity  of 
Crantsburg.  Wl  (52  FR  11062).  The  FAA 
has  decommissioned  the  Crantsburg 
VOR/DME  and  commissioned  the  Siren 
VOR/DME.  and  this  action  alters  the 
descriptions  of  all  airways  affected.  This 
action  also  changes  the  name  of  the 
Crantsburg  Compulsory  Reporting  Point. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice  Sections 
71.123  and  71.203  of  Part  71  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6C  dated 
January  2, 1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  amends 
the  descriptions  of  Federal  Airways  V- 
13,  V-55,  V-505  and  changes  the  name 
of  the  Crantsburg  Compulsory  Reporting 
Point  located  in  the  vicinity  of 
Crantsburg,  WL  The  FAA  has 
decommissioned  the  Crantsburg  VOR/ 
DME  located  approximately  13  miles 
east  of  Crantsburg.  This  action  amends 
the  descriptions  of  all  airways  affected 
by  the  commissioning  of  Siren,  WI, 
VOR/DME  and  the  decommissioning  of 
the  Crantsburg  VOR/DME  and  changes 
the  name  of  the  Crantsburg  Compulsory 
Reporting  Point  to  Siren,  WI 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 


Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71-OESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983):  14 
CFR  11.69. 

§71.123    (Amendedl 

2.  Section  71.123  is  amended  as 
follows: 

V-13    (Amended) 

By  removing  the  words  "Crantsburg.  WI:" 
and  substituting  the  words  "INT  Farmington 
017°  and  Siren,  Wl,  218°  radials;  Siren;" 

V-55    [Amendedj 

By  removing  the  words  "Crantsburg,  Wl;" 
and  substituting  the  words  "Siren.  WI;" 

V-505    (Amended! 

By  removing  the  words  "Crantsburg.  Wl;" 
and  substituting  the  words  "Siren,  WI;" 

§71.203    [Amended] 

3.  Section  71.203  is  amended  as 
follows; 

Crantsburg,  WI    (RemovedJ 

Siren,  WI  (NewJ 

Issued  in  Washington,  DC  on  November  3, 
1987. 

Shelomo  Wugalter, 
Acting  Manager.  Airspace-Rules  and 
A  eronautical  Information  Division. 
|FR  Doc.  87-28667  Filed  11-18-87;  8:45  am| 

BILUNG  CODE  4t10-19-M 


14  CFR  Part  71 

[Airspace  Docket  No.  87-AGL-17] 

Establishment  of  Transition  Area, 
Solon  Springs,  Wl 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  nature  of  this  action  is  to 
establish  the  Solon  Springs,  WI, 
transition  area  to  accommodate  a  new 
NDB  Runway  19  Standard  Instrument 
Approach  Procedure  (SlAP)  to  Solon 
Springs  Municipal  Airport,  Solon 
Springs,  WI.  The  intended  effect  of  this 
action  is  to  ensure  segregation  of  the 
aircraft  using  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  under  visual  weather 
conditions  in  controlled  airspace. 


EFFECTIVE  DATE:  0901  UTC.  January  14, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  R.  Heaps.  Air  Traffic  Division. 
Airspace  Branch,  ACL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7360. 
SUPPUEMENTARY  INFORMATION: 
History 

On  Thursday.  September  10, 1987,  the 
Federal  Aviation  Administration  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  the  Solon  Springs. 
WI,  transition  area  (52  FR  34230). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA, 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2. 
1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  the  Solon  Springs.  WL 
transition  area  to  accommodate  aircraft 
utilizing  a  new  NDB  Runway  19  SIAP  to 
Solon  Springs  Municipal  Airport.  Solon 
Springs,  WI. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore— (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 


PART  71— [AMENDED! 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983):  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows; 

Solon  Springs.  Wl    (NewJ 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5  mile  radius 
of  the  Solon  Springs  Municipal  Airport  (lat. 
46'18'30"  N.,  long.  91°48'45"  W.),  and  within  3 
miles  each  side  of  the  003'  bearing  from  the 
Solon  Springs  Municipal  Airport  extending 
from  the  5  mile  radius  area  to  8.5  miles  north 
of  the  airport. 

Issued  in  Des  Plaines.  Illinois,  on  October 
28,1987. 

John  H.  Bacon. 

Acting  Manager.  Air  Traffic  Division. 
(FR  Doc.  87-26665  Filed  11-18-87;  8:45  amj 
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14  CFR  Part  71 

(Airspace  Docket  No.  87-AWA-12] 

Alteration  of  VOR  Federal  Airways; 
Expanded  East  Coast  Plan— Ptiase  II 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  alters  the 
description  of  one  Federal  airway 
located  in  the  vicinity  of  New  York.  This 
airway  is  part  of  an  overall  plan 
designed  to  alleviate  congestion  and 
compression  of  traffic  in  the  airspace 
bounded  by  Eastern.  New  England. 
Great  Lakes  and  the  Southern  Regions. 
While  five  airways  were  included  in  the 
notice  only  V-126  will  be  implemented 
at  this  time  due  to  technical  and 
administrative  problems.  This 
amendment  is  part  of  Phase  II  of  the 
Expanded  East  Coast  Plan  (EECP); 
Phase  I  was  implemented  February  12, 
1987.  The  EECP  is  designed  to  make 
optimum  use  of  the  airspace  along  the 
east  coast  corridor.  This  action  reduces 
en  route  and  terminal  delays  in  the 
Boston,  MA;  New  York,  NY;  Miami,  FL; 
Chicago,  IL;  and  Atlanta,  CA.  areas, 
saves  fuel  and  reduces  controller 
workload.  The  EECP  is  being 
implemented  in  coordinated  segments 
until  completed. 

EFFECTIVE  DATE:  0901  UTC,  January  14, 

1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 


Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9250. 

SUPPLEMENTARY  INFORMATION: 
History 

On  July  15, 1987,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
descriptions  of  VOR  Federal  Airways 
V-123.  V-126.  V-130.  V-139  and  V-143 
located  in  the  vicinity  of  New  York  (52 
FR  26490).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Congressman  Dean  A.  Gallo  requested 
that  implementation  of  Phase  II  of  the 
EECP  be  suspended  pending  a  full  and 
complete  study  of  the  noise  impact  over 
the  State  of  New  Jersey. 

People  Against  Newark  Noise 
commented  that  certain  residents  of 
New  Jersey  object  to  changes  in  air 
routes  which  will  bring  jet  noise  upon 
previously  peaceful  communities. 
Environmental  assessment  of  airspace 
actions  by  the  FAA  is  conducted  in 
accordance  with  FAA  Order  1050.1  D, 
Policies  and  Procedures  for  Handling 
Environmental  Impacts.  Appendix  3  of 
the  order  requires  environmental 
assessment  of  a  Part  71  airspace  action 
only  when  it  would  result  in  rerouting 
traffic  over  a  noise-sensitive  area  at 
altitudes  less  than  3,000  feet  above  the 
surface.  No  such  low-altitude  routings 
were  involved  in  the  airway 
modiHcation  adopted  in  this 
amendment,  and  we  do  not  consider 
that  an  environmental  assessment  is 
required  under  the  National 
Environmental  Policy  Act  or  the 
Agency's  Environmental  Guidelines.  In 
view  of  the  comments  of  the  New  Jersey 
parties,  however,  the  FAA  is  in  the 
process  of  conducting  a  review  of  the 
environmental  implications  of  the 
overall  impact  of  Phase  U  of  the  EECP. 

In  consideration  of  the  importance  of 
the  airway  actions  for  the  safe  and 
efficient  handling  of  air  traffic  on  the 
east  coast,  and  of  the  fact  that  the 
agency  has  complied  with  Federal 
environmental  review  requirements,  the 
FAA  does  not  believe  that  this  action 
should  be  delayed  pending  the  outcome 
of  the  review.  With  respect  to  the 
studies  being  conducted  by  the  General 
Accounting  Office  and  the  New  Jersey 
state  government,  the  FAA  will  fully 
consider  the  results  of  these  studies 
when  completed,  but  we  do  not  agree 
that  important  airway  changes  should 
be  delayed  pending  the  outcome  of 
those  studies. 
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People  Against  Newark  Noise  also 
questioned  tb«  basis  for  the  FAA's     i 
determination  that  a  regulatory  | 

evaluation  is  not  required.  The  action 
does  not  meet  the  threshold 
requirements  for  a  major  rule  under 
Executive  Order  12291,  and  a  regulatory 
impact  analysis  under  that  order  is  not 
required.  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11031)  require  an  economic 
evaluation  of  agency  rulemaking  actions 
except  in  emergencies  or  when  the 
agency  determines  that  the  economic 
impact  is  so  minimal  that  the  action 
does  not  warrant  a  full  evaluation.  Such 
a  determination  was  made  in  this  case. 
in  consideration  of  the  minimal 
economic  impacts  of  the  airway  changes 
proposed.  Similarly,  a  regulatory 
flexibility  analysis  is  not  required  since 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the     ' 
criteria  of  the  Regulatory  Flexibility  Act. 

AOPA  objected  that  this  proposal  will 
impose  complicated  routings  and/or 
additional  mileages.  The  FAA  agrees 
there  will  be  additional  mileages  on 
certain  airways  due  to  the  realignment 
of  the  standard  instrument  departures 
and  standard  terminal  arrival  routes. 
Nevertheless,  this  change  in  traffic  flow 
has  restdted  in  more  than  a  40% 
reduction  in  departure/arrival  delays  in 
the  New  York  Metroplex  area,  thereby 
saving  time  and  fuel.  This  action  should 
more  than  offset  the  slight  additional 
distance.  The  FAA  does  not  consider 
these  actions  to  constitute  a 
complication  of  routing.  Should 
unforeseen  problems  arise  as  a  result  of 
this  phase  of  the  EECP.  the  FAA  would 
initiate  appropriate  remedial  action  as 
required. 

The  Air  Transport  Association  (ATA) 
endorsed  the  objective  of  the  EECP  to 
establish  an  improved  air  traffic  system 
which  reduces  delays  for  aircraft 
departing  and  arriving  terminals  in  the 
eastern  United  States.  However,  ATA 
requested  an  overview  of  the  total  plan. 
Also,  ATA  requested  a  longer  response 
time  to  the  NPRM's  because  of  the  large 
volume  of  very  technical  and 
complicated  material.  FAA  appreciates 
the  comments  and  will  carefully  review 
and  consider  their  suggestion. 

Due  to  technical  and  administrative 
problems  only  V-126  will  be 
implemented  at  this  time. 
Implementation  of  the  othei:  four 
airways  will  be  delayed  until  a  later 
date.  With  respect  to  V-126.  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.123  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 


Handbook  7400.6C  dated  January  Z, 
1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
description  of  one  of  five  VOR  Federal 
airways  located  in  the  vicinity  of  New 
York  that  was  published  in  the  notice. 
This  airway  is  part  of  an  overall  plan 
designed  to  alleviate  congestion  and 
compression  of  traffic  in  the  airspace 
bounded  by  Eastern,  New  England, 
Great  Lakes  and  the  Southern  Regions. 
This  amendment  is  a  part  of  Phase  II  of. 
the  EECP:  Phase  I  was  implemented 
February  12, 1987.  The  EECP  is  designed 
to  make  optimum  use  of  the  airspace 
along  the  east  coast  corridor.  This  action 
reduces  en  route  and  terminal  delays  in 
the  Boston,  MA;  New  York.  NY;  Miami, 
FL;  Chicago.  IL;  and  Atlanta,  GA,  areas, 
saves  fuel  and  reduces  controller 
workload.  The  EECP  is  being 
implemented  in  coordinated  segments 
until  completed. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  vnU  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134a(a).  1354(a).  1510: 
Executive  Order  10654;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.66. 


§71.123   [AnMndMtl 

2.  Section  71. 123  is  amended  as 
follows: 

V-128    [Anwndad] 

By  removing  the  words  "Huguenot  NY." 
and  substituting  the  words  "to  Sparta,  N|." 

Issued  in  Washington.  DC,  on  November  4, 
1987. 

Shelomo  Wugalter, 
Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  87-26663  Filed  11-18-87;  8:45  am) 

BILUNO  CODE  4*1I>-13-M 


14  CFR  Part  73 

[Airspace  Docket  No.  86-AWP-27] 

Alteration  of  Restricted  Areas  and 
Associated  Military  Operations  Areas; 
Nevada 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Pinal  rule. 

SUMMARY:  This  action  alters  the 
descriptions  of  Restricted  Areas  R- 
4803S,  R-4804,  R^810,  R-4812,  R-4816N 
and  R-4816S  located  in  the  state  of 
Nevada.  After  reviewing  the  subject 
restricted  areas,  the  FAA  and  the  U.S. 
Navy  have  determined  that  the 
alteration  of  these  areas  will  enable  the 
using  agency,  U.S.  Navy,  to  release 
previously  restricted  airspace  for  public 
use.  In  conjunction  with  this  action, 
several  ancillary  nonrulemaking  actions 
have  been  taken  to  remove  Military 
Operations  Area  (MOA)  designation 
from  other  airspace. 
EFFECUVE  DATE:  0901  UTC,  January  14, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  B.  Oltmanns,  Airspace  Branch 
(ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9254. 
SUPPLEMENTARY  INFORMATION: 

History 

On  December  31. 1986,  the  FAA 
proposed  to  amend  Part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  73)  to  alter  the  descriptions  of 
Restricted  Areas  R-4803S,  R-4804.  R- 
4810,  R-4812,  R-4816N  and  R-4816S 
located  in  the  state  of  Nevada  (51  FR 
47257).  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Two  comments  objecting  to  the  proposal 


were  received  from  local  residents. 
Objections  to  the  proposal  included  the 
following  sul^'ects:  The  adverse  impact 
upon  civil  aviation  in  the  Fallon,  NV, 
area;  the  designation  of  R-4803,  R-4804 
R-4810.  R-4812  and  R-4813  to  the 
surface;  the  effect  on  major  visual  flight 
rules  (VFR)  flyways;  the  request  for 
formal  hearing  on  the  proposal;  the 
economic  concerns;  the  environmental 
concerns;  and  other  regulatory  and 
safety  concerns. 

The  vast  majority  of  input  from  civil 
and  military  users  does  not  support  the 
commenters'  concerns  regarding 
increased  impact  upon  civil  aviation. 
The  Fallon  special  use  airspace  (SUA) 
structure  was  developed  within  the 
existing  boundaries  of  the  victor 
airway/jet  route  structure.  Safety 
concerns  require  the  designation  of  the 
Fallon  SUA  as  restricted  areas  which 
are  additional  supported  by  MOA's 
surrounding  them.  Several  annual 
surveys  conducted  by  the  the  Air  Traffic 
Control  (ATC)  faciUty  at  Fallon  NAS 
reflect  minimal  delays  ot  diversions  for 
civil  aircraft  transiting  the  Fallon  area. 
The  actions  in  this  rule  to  alter 
Restricted  Areas  R-4804.  R-4812  and  R- 
4816S  will  permit  the  establishment  of 
VFR  corridors  through  the  area  for  the 
use  of  the  flying  public.  This  will 
provide  greater  public  access  through 
the  affected  airspace.  After  reviewing 
their  overall  operational  requirements, 
the  Navy  cancelled  its  request  to 
expand  R-4813. 

The  objecting  comment  raised  speciflc 
questions  about  the  proposed  VFR 
corridcw.  including  the  designation  of  the 
corridor  over  an  obsctire  highway  which 
is  not  identified  on  road  maps;  conflict 
with  Navy  aircraft  on  bombing  runs;  and 
location  of  the  omidor  near  high 
mountains.  The  FAA  does  not  agree 
with  the  comments.  The  highway.  State 
Route  722.  is  visible  from  air  and  is  the 
only  highway  besides  Route  50  that  runs 
east-west  out  of  the  Middlegate  Station. 
The  new  corridor,  like  the  existing 
corridor,  is  capped  at  an  altitude  below 
the  floor  of  the  Navy's  supersonic 
operations  area,  and  does  not  conflict 
with  Navy  traffic  using  the  MOA.  The 
Desatoya  Mountains  are  of  equal  or 
lower  height  than  the  mountainous 
terrain  along  the  existing  VFR  route. 

One  comment  suggested  that  R-48(n, 
R-4804,  R-4810  and  R-4812  either  are  or 
would  be  in  violation  of  FAA  directives, 
because  they  are  designated  to  the 
surface  in  areas  in  which  the  Navy  does 
not  own.  lease,  or  otherwise  control  the 
surface.  The  FAA  policy  to  which  the 
comments  refer  ai^ies  only  to  new 
restricted  airspace.  None  of  the  actions 
adopted  in  this  amendment  creates  new 


restricted  airspace  to  the  surface  in  an 
area  which  the  Navy  does  not  own  or 
control. 

The  FAA  does  not  believe  that  a 
public  hearing  on  the  proposed  rule  was 
necessary,  as  suggested  by  one 
commenter.  The  FAA  conducted  an 
extensive  review  of  the  Fallon  SUA  in 
1984  and  1985.  including  a  meeting  with 
pilots  at  Fallon  Airport  and  a  public 
meeting  in  Fallon,  NV.  On  the  specific 
proposals  contained  in  this  docket,  the 
FAA  published  a  request  for  written 
comments  in  the  Federal  Register  and 
has  fully  considered  the  issues  involved. 

Fallon  NAS  periodically  conducts 
surveys  of  civil  aviation  flights 
requesting  to  transit  the  Fallon  SUA.  In 
the  great  majority  of  cases  these 
requests  have  been  accommodated,  and 
the  economic  impact  has  been 
determined  to  be  minimal.  In  addition, 
the  Navy  has  revised  some  of  its  higher 
altitude  procedures  in  order  to  provide 
for  more  efficient  use  of  the  airspace  by 
returning  the  Fallon  SUA  areas  for 
public  use  on  a  short-term  basis  when 
not  in  use  by  the  Navy. 

Comments  received  relating  to  the 
environmental  issues  were  forwarded  to 
the  Navy  for  action  and/or  response  as 
part  of  the  environmental  review 
process. 

In  summary,  it  is  the  FAA's  opinion 
that  this  rule  will  not  cause  a  substantial 
adverse  effect  upon  aircraft  operating  in 
the  Fallon  area  but  will  provide  greater 
access  through  the  airspace  for  ti\e 
flying  public. 

Concurrent  with  this  action,  the 
following  MOA's  are  amended  to 
provide  greater  access  through  the 
airspace  for  the  flying  public: 

Austin  1  MOA.  NV    (Anmided] 

By  removing  the  words  "That  airspace  2 
NM  either  side  of  Highway  50  below  Z.OOO 
feet  AGL"  and  by  substituting  the  words 
"That  airspace  2  NM  either  side  of  Stale 
Route  722  to  the  town  of  Austin,  then  2  NM 
either  side  of  U.S.  Highway  50  to  the  eastern 
boundary  of  the  Austin  1  MOA  between  2,000 
feet  AGL  and  10,500  feet  MSL" 

Austin  2  MOA,  NV    (Amended] 

By  removing  the  words  "that  airspace  2 
NM  either  side  of  Highway  50  below  2.000 
feet  AGL."  and  by  substituting  the  words 
"that  airspace  2  NM  either  side  of  U.S. 
Highway  50  between  24X)0  feet  AGL  and 
10.500  feet  MSL" 

Ranch  MOA,  NV    [Ammd^d] 

By  removing  the  present  times  of  use  and 
by  substituting  the  fallowing: 

Times  of  use.  0715-2330  daily;  other  times 
byNOTAM. 

Gabbs  North  MOA,  NV  [Amended! 

By  removing  the  present  boundaries  and 
times  of  use  and  by  substituting  the 
following: 


Boundaries.  Beginning  at  lat.  39*06*05"  N.. 
long.  lia°33'34'  W.;  to  lat.  38'10'00''  N..  long. 
117°2300'  W.;  to  lat.  39°5300"  N..  long. 
117''26'00 '  W.:  to  lat.  40°0600"  N..  long. 
Iir48'00"  W.;  to  lat.  40*0600"  N..  long. 
118"15'00"  W.:  to  lat.  39'5r0O"  N..  long. 
118°3800"  W.:  to  lat.  39°45'53  "  N..  long. 
118''37'52  '  W.:  to  lat.  39°25'00"  N..  long. 
Iir25'30"  W.:  to  lat.  3ri7'00"  N.,  long. 
118°2100"  W.:  to  the  point  of  begimiing: 
excluding  R-480Z.  R-4604.  R-4810.  R-4812.  R- 
4813.  R-4816N,  R-4816S,  and  those  portions  of 
the  Fallon  and  Stillwater  National  Wildlife 
Refuge  areas  below  3.000  feet  AGL.  Also, 
excluding  that  airspace  from  the  western 
boundary  of  Gabbs  North  MOA  to  laf. 
39°ir20"  N.,  loRg.  118°07'30  "  W.;  within  1  NM 
north  of  U.S.  Highway  50  between  2.0C0  feel 
AGL  and  8.500  feet  MSL;  to  lat.  39'18  DO"  N.. 
long.  117°55'00"  W.;  within  1  NM  north  of  U.S. 
Highway  50  and  2  NM  south  of  U.S.  Highway 
50  and  State  Road  722  between  2.000  feet 
AGL  and  10.500  feet  MSL:  to  the  eastern 
boundary  of  the  Gabbs  North  MOA  2  NM 
either  side  of  State  Road  722  between  2.000 
feet  AGL  and  10.500  feet  MSL. 

Times  of  use.  0715-2330  daily:  other  times 
by  NOTAM. 

Gabbs  South  MOA  NV  (Amended) 

By  removing  the  present  boundaries  and 
times  of  use  and  by  substituting  the 
following: 

Boundaries.  Beginning  at  lat.  38°43'00"  N.. 
long.  118*T1'30"  W.:  to  lat.  38*4000"  N..  long. 
118*0510"  W.;  to  lat.  38*4000"  N..  long. 
118*0000"  W.;  to  lat.  38°56'00"  N..  long. 
117''23'00"  W.;  to  lat.  39*1000"  N..  long. 
117°2300"  W.;  to  lat.  36*43'00"  N..  long. 
118°02'00"  W.:  to  the  point  of  beginning; 
excluding  that  airspace  encompassed  by  a  3 
NM  radius  centered  on  the  town  of  Gabbs, 
NV.  located  at  lat.  38*5212"  N..  long. 
117°55'30"  W.;  below  2.000  feet  AGL 

Times  of  use.  0715-2330  daily:  other  times 
by  NOTAM. 

Gabbs  Central  MOA.  NV  (New) 

Boundaries.  Beginning  at  lat.  39*06'05"  N., 
long.  118*3334"  W.:  to  lat.  38*5800"  N..  long. 
118°42'50"  W.:  to  lat.  38°43'00"  N..  long. 
118°11'30"  W.:  to  lat.  38'43'00"  N.,  long. 
118*0200"  W.;  to  lat.  39*1000"  N.,  long. 
117°23'00  '  W.;  to  the  point  of  beginning: 
excluding  that  airspace  encompassed  by  a  3 
NM  radius  centered  on  the  town  of  Gabbs, 
NV  located,  at  lat.  38*52'12"  N..  long. 
117*55'30"  W.,  below  2.000  feet  AGL 

Altitudes.  100  feet  AGL  up  to  but  not 
including  FL  180. 

Times  of  use.  0715-2330  daily;  other  times 
by  NOTAM 

Controlling  agency.  FAA.  Oakland  ARTCC 

Using  agency.  U.S.  Navy.  Fallon  NAS,  NV 

MOA  designations  are  not  published 
in  the  Federal  Register  but  are  included 
in  FAA  Handbook  7400.6C.  Section  73.48 
of  Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2, 
1987. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  Restricted  areas  R- 
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4803S.  R^804.  R-4810.  R-4812.  R-4816N 
and  R-4816S  located  in  the  state  of 
Nevada.  These  actions  will  provide  the 
flying  public  greater  access  through  the 
Fallon  airspace.  It  should  also  be  noted 
that  the  alterations  to  Restricted  Areas 
R-4804.  R-^12  and  R^tSlGS  are  revised 
to  establish  VFR  corridors  through  the 
area  for  the  use  of  the  flying  public  in 
order  to  provide  greater  access  through 
the  affected  airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  sa  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

.1.  lae  authority  citation  for  Part  73 
continues  to  read  as  follows:  , 

AutlMxity:  49  U.S.C.  1348(a).  1354(a),  1510, 
1522;  Executive  Order  10854: 49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  ]anuary  12. 1983):  14 
CFR  11.69. 


§73.48    [AmendMl] 

2.  Section  73.48  is  amended  as  follows: 
R-4a03S  Fallon,  NV  fAmendedl 

By  removing  the  present  designated 
altitudes  and  by  substituting  the  following: 
Designated  altitudes.  Surface  to  FL 180. 

R-4aiM  Twin  Peaks.  NV  [Amended] 

By  removing  the  present  designated 
altitudes  and  time  of  designation  and  by 
substituting  the  following: 

Designated  altitudes.  Surface  to  but  not' 
including  FL  180  excluding  that  portion  from 
2,000  feet  AGL  up  to  8.500  feet  MSL  which 
lies  north  of  and  1  NM  from  U.S.  Highway  50, 
between  the  intersection  of  U.S.  Highway  50 
with  long.  118''25  30"  W.,  and  long.  118'07'30" 
W. 


Time  of  designation.  0715-2330  local  time, 
daily. 

R-4810  Desert  Mountains,  NV  [Amended] 

By  removing  the  present  designated 
altitudes  and  by  substituting  the  following: 

Designated  altitudes.  Surface  to  and 
including  17.000  feet  MSL. 

R-4812  Sand  Springs.  NV  (Amended] 

By  removing  the  present  designated 
altitudes  and  time  of  designation  and  by 
substituting  the  following: 

Designated  altitudes.  Surface  to  but  not 
including  FL  180  excluding  that  portion  from 
2.000  feet  AGL  up  to  8.500  feet  MSL  which 
lies  north  of  and  1  NM  from  U.S.  Highway  50. 
between  the  intersections  of  U.S.  Highway  50 
with  long.  118'"25'30"  W.,  and  long.  118°07'30" 
W. 

Time  of  designation.  0715-2330  local  time, 
daily. 

R-4816N  Dixie  Valley,  NV  [Amended) 

By  removing  the  present  time  of 
designation  and  by  substituting  the  following: 

Time  of  designation.  0715-2330  local  time, 
daily. 

R-4816S  Dixie  Valley,  NV  [Amended] 

By  removing  the  present  boundaries  and 
time  of  designation  and  by  substituting  the 
following: 

Boundaries.  Beginning  at  lat.  39''17'00"  N., 
long.  118°21'00"  W.:  to  lat.  39°3000"  N.,  long. 
118°15'30"  W.;  to  lat.  39°34'00"  N.,  long. 
n8°12'30"  W.;  to  lat.  39°34'00"  N.,  long. 
117°39'30"  W.;  thence  via  a  line  1  NM  north  of 
U.S.  Highway  50;  to  the  point  of  beginning. 

Time  of  designation.  0715-2330  local  time, 
daily. 

Issued  in  Washington,  DC,  on  November  6, 
1987. 

Shelomo  Wugalter. 
Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  87-26668  Filed  11-18-87;  8:45  am] 

BrLLINQ  COOe  4S10-13-M 

FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[Docket  9187] 

Jerome  Milton,  Inc.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
Chicago,  Illinois  maker  of  Shane 
toothpaste  from  representing  that  Shane 
cures  or  alleviates  the  symptoms  of 
canker  or  cold  sores;  reduces  tooth 
sensitivity  or  plaque  more  effectively 


than  any  other  toothpaste  or  oral 
hygiene  product;  or  cures  or  alleviates 
gum  problems  unless  they  have  reliable 
evidence  that  substantiates  the 
representation. 

DATES:  Complaint  issued  September  24, 
1984.  Order  issued  Oct.  26, 1987." 
FOR  FURTHER  INFORMATION  CONTACT: 
FTC/S-4002,  Nancy  Warder, 
Washington,  DC  20580.  (202)  326-3048. 

SUPPLEMENTARY  INFORMATION:  On 

Monday,  August  10, 1987.  there  was 
published  in  the  Federal  Register.  52  FR 
29537,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Jerome 
Milton.  Inc.  and  Jerome  Milton 
Schulman.  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 
No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  follows:  Subpart— 
Advertising  Falsely  Or  Misleadingly; 
Section  13.10  Advertising  falsely  or 
misleadingly;  S.13.170  Qualities  or 
properties  of  product  or  service; 
S.13.170-70  Preventive  or  protective; 
S.13.190  Results.  Subpart— Corrective 
Actions  And/Or  Requirements:  S.13.533 
Corrective  actions  and/or  requirements; 
S.13.533-45  Maintain  records;  S.13.533- 
45(a)  Advertising  substantiation. 
Subpart — Misrepresenting  Oneself  And 
Goods—  Goods;  S.13.1590-20  Federal 
Trade  Commission  Act;  S.13.1710 
Qualities  or  properties;  S.13.1730 
Results;  S.13.1740  Scientific  or  other 
relevant  facts. 

List  of  Subjects  in  16  CFR  Part  13 

Toothpaste,  Trade  practices. 

(Sec.  6,  38  Stat.  721: 15  U.S.C.  46.  Interprets  or 

applies  sec.  5,  38  Stat.  719.  as  amended:  15 

U.S.C.  45.  52) 

Benjamin  \.  Berman, 

Acting  Secretary. 

|FR  Doc.  87-26723  Filed  11-18-87:  8:45  am) 

BILLING  CODE  67S0-01-M 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  availal>le  from  the  Commission's  Public 
R.!ference  Branch.  H-130,  6th  Street  «  Pennsylvania 
Avenue.  NW..  W.ishington.  DC  20580. 


DEPARTMENT  OF  HOUSMQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Asaistam  Secretary  tor 
Houainf— Federal  Housing 
Commissioner 

24  CFR  Parta  232  and  235 
[Oeelwf  No.  R-67-1369;  FR-2431] 

Mortgage  Inauranca;  Changes  in 
Interest  Rataa 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

summary:  This  change  in  the 
regulations  decreases  the  maximum 
allowable  interest  rate  on  certain 
Section  232  [Mortgage  Insurance  for 
Nursing  Homes]  loans  and  on  all  Section 
235  (Homeownership  for  Lower  Income 
Families)  insured  loans.  This  final  rule  is 
intended  to  bring  the  maximum 
permissible  financing  charges  for  these 
programs  into  Hne  with  competitive 
maricet  rates. 

EFFECTIVE  DATE:  November  10, 1987, 
FOR  FURTHER  INFORMATION  CONTACT. 

John  N.  Dickie,  Chief  Mortgage  and 
Capital  Market  Analysis  Branch,  Office 
of  Financial  Management.  Departooent 
of  Housing  and  Urban  Development,  451 
Seventh  Street.  SW..  Washington.  DC 
20410.  Telephone  (202)  756-727a  (This  is 
not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION;  The 
following  amendments  to  24  CFR 
Chapter  II  have  been  made  to  decrease 
the  maximum  interest  rate  w^ich  may 
be  chai^ged  on  loans  insured  by  this 
Department  under  section  232  (fire 
safety  equipment)  and  section  235  of  the 
National  Housing  Act.  The  maximom 
interest  rate  on  the  HUD/FHA  secticm 
232  (fire  safety  equipment)  and  section 
235  insurance  programs  has  been 
lowered  from  114J0  percent  to  10.50 
percent. 

The  Secretary  has  determined  that 
this  change  is  immediately  necessary  to 
meet  the  needs  of  the  market  and  to 
prevent  speculation  in  anticipation  of  a 
change. 

As  a  matter  of  policy,  the  Department 
submits  most  of  its  rulemaking  to  public 
comment,  either  before  or  after 
effectiveness  of  the  action.  In  this 
instance,  however,  the  Secretary  has 
determined  that  advance  notice  and 
public  comment  procedures  are 
unnecessary  and  that  good  cause  exists 
for  making  this  final  rule  effective 
immediately. 

HUD  regulations  publiriied  at  47  FR 
56266  (1962),  amending  24  CFR  Part  50, 
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which  implement  section  102(2}(C)  of  the 
National  Environmental  PoHcy  Act  of 
1969,  contain  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities  and  programs  specified  in 
f  50.20.  Since  the  amendments  made  by 
this  rule  fall  within  the  categorical 
exclusions  set  forth  in  paragraph  (1)  of 
f  50.20.  the  preparation  of  an 
Environmental  Impact  Statement  or 
Finding  of  No  Significant  Impact  is  not 
required  for  this  rule. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17. 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  governmental 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competitioD,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  the  provisions  of  5 
U.S.C  e05(b)  (the  Regulatory  Flexibility 
Act),  the  undersigned  hereby  certifies 
that  diis  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  for  a  small  decrease  in  the 
mortgage  toiterest  rate  in  programs  of 
limited  applicability,  and  thus  of 
minimal  effect  on  small  entities. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  26. 
1987  (52  FR  40358)  pursuant  to  Executive 
Order  12291  and  die  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.108, 
14.117,  and  14.12a 

List  of  Subjects 

24  CFR  Part  235 

Condominiums,  Cooperatives.  Low 
and  moderate  income  housing.  Mortgage 
insurance.  Homeownership,  Grant 
programs:  Housing  and  community 
development 

24  CFR  Part  232 

Fire  prevention.  Health  facilities.  Loan 
programs:  Health,  Loan  programs: 
Housing  aiul  community  development 
Mortgage  insurance.  Nursing  homes. 
Intermediate  care  facilities. 

Accordingly,  the  Department  amends 
24  CFR  Parts  232  and  235  as  follows: 


PART  232-MORTGAGE  INSURANCE 
FOR  NURSING  HOMES, 
INTERMEDIATE  CARE  FACILITIES. 
AND  BOARD  AND  CARE  HOMES 

1.  The  authority  citation  for  24  CFR 
232  continues  to  read  as  follows: 

Authority:  Sections  211.  232,  National 
Housing  Act  (12  U.S.C  1715b.  1715w);  Section 
7(d),  Department  of  Housing  and  Urban 
Development  (42  U.S.C.  3535(d)). 

2.  In  S  232.560.  paragraph  (a)  is 
revised  to  read  as  follows: 


§232.560    Maximum  I 

(a)  The  loan  shall  bear  interest  at  the 
rate  agreed  upon  by  the  lender  and  the 
borrower,  which  rate  shall  not  exceed 
10.50  percent  per  aimum.  except  that 
where  an  application  for  commitment 
was  received  by  the  Secretary  before 
November  10. 1987.  the  loan  may  bear 
interest  at  the  maximom  rate  in  effect  at 
the  time  of  application. 


PART  235— MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABILITATION 

3.  The  authority  citation  for  24  CFR 
Part  235  continues  to  read  as  follows: 

Authority:  Sections  211.  235,  National 
Housing  Act  (12  MSJC  1715b,  ITlSz);  Section 
7(d),  Department  of  Hoasing  and  Urban 
Development  Act  (42  U.S.C.  3S35(d)). 

4.  In  9  235.9.  paragraph  (a)  is  revised 
to  read  as  follows: 


§  235.9 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  10.50  percent  per  annum,  except 
that  where  an  application  for 
commitment  was  received  by  the 
Secretary  before  November  10, 1987,  the 
loan  may  bear  interest  at  the  maximum 
rate  in  effect  at  the  time  of  application. 

5.  In  9  235.540,  paragraph  (a)  is 
revised  to  read  as  follows: 

§235.540    Mnimuin  mtecMt  rat*. 

(a)  On  or  after  November  10. 1987,  the 
loan  shall  bear  interest  at  the  rate 
agreed  upon  by  the  lender  and  the 
borrower,  which  rate  shall  not  exceed 
10.50  percent  per  annum,  with  the 
exception  of  applications  submitted 
pursuant  to  feasibility  letters,  or 
outstanding  conditional  or  firm 
commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
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upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 

Dated:  November  9. 19B7. 
Thomas  T.  Demety. 

Assistant  Secretary  for  Housing— Federal 
Housing  Commissioner. 
(FR  Doc.  87-26643  Filed  11-18-87: 8:45  am) 

MLUNS  CODE  43tO-Z7-«i 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

2SCFRPart2 

Paroling,  Recommitting  and 
Supervising  Fadoral  Prisoners; 
Paroling  Policy  Guidelines  Revisions 

agency:  Parole  Commission,  Justice. 
ACnow;  Final  rule. 

summary:  The  Parole  Commission  is 
making  a  number  of  revisions  to  the 
dollar  amount  thresholds  in  its  paroling 
policy  guidelines  contained  in  28  CFR 
2.20.  These  changes  are  intended  to 
make  the  guidelines  more 
comprehensive  and  more  fair. 
EFFECTIVE  DATE:  December  21, 1987  (see 
"implementation"  under 
SUPPLEMENTARY  INFORMATION). 

FOR  FURTHER  INFORMATION  CONTACT 

Alan  J.  Chaset,  Deputy  Director  of 
Research  and  Program  Development 
U.S.  Parole  Commission.  5550  Friendship 
Blvd.,  Chevy  Chase.  Maryland  20815. 
Telephone  (301)  432-5980. 
SUPPLEMENTARY  INFORMATION: 


A.  The  Proposal  and  Its  Purposes 

On  September  3, 1987,  the  U.S.  Parole 
Commission  published  in  the  Federal 
Register  (52  FR  33431)  a  proposal  to 
revise  a  number  of  dollar  amount 
thresholds  in  its  paroling  policy 
guidelines  contained  in  28  CFR  2.20. 
(Due  to  typesetting  errors,  the  proposal 
was  republished  on  September  11, 1987 
(52  FR  34392)).  The  Commission 
proposed  to  adjust  the  dollar  thresholds 
for  the  following  property  offenses: 
Offense  Example  303  (Property 
Destruction  Other  Than  Listed  Above); 
Offense  Example  331  (Theft.  Forgery, 
Fraud.  Trafficking  in  Stolen  Property, 
Interstate  Transportation  of  Stolen 
Property,  Receiving  Stolen  Property. 
Embezzlement,  and  Related  Offenses); 
Offense  Example  341  (Passing  or 
Possession  of  Counterfeit  Currency  or 
Other  Medium  of  Exchange);  Offense 
Example  363  [Insider  Trading);  Offense 
Example  501  (Tax  Evasion  [income  tax 
and  other  taxes]);  Offense  Example  1161 
(Reports  or  Monetary  Instrument 


Transactions;  and  Offense  Example  1172 
(Knowing  Disposal  and/or  Storage  and 
Treatment  of  Hazardous  Waste  Without 
a  Permit;  Transportation  of  Hazardous 
Waste  to  an  Unpermitted  Facility  [Re:  42 
use.  6928(d)(l-2)|.  The  Commission's 
proposal  wotild  have  the  effect  of 
lowering  the  offense  severity  ratings 
(and  the  corresponding  guideline  ranges) 
for  a  number  of  property  offenses  by 
raising  the  dollar  value  threshold 
required  for  rating  offenses  in  the 
various  severity  categories. 

The  Parole  Commission  proposed 
these  changes  for  a  number  of  reasons, 
the  primary  reason,  however,  being 
fairness.  The  guidelines  for  property 
offenses  have  remained  basically 
unchanged  since  the  first  set  of  parole 
release  guidelines  was  implemented  in 
1973.  In  the  intervening  14  years,  no 
adjustment  for  inflation  has  been  made 
for  property  offenses  over  $2,000  and  the 
proposed  modification  of  severity 
category  thresholds  is.  therefore,  only 
proportional  to  the  amount  of  inflation- 
during  this  period  of  time.  More 
specifically,  the  degree  of  economic 
harm  caused  by  a  $i20,000  property  crime 
in  1987  is  substantially  less  than  that 
caused  by  a  $20,000  crime  in  1973,  and 
the  diminution  in  the  severity  ratings  as 
proposed  merely  cancels  the  incidental 
increase  in  severity  ratings  which  had 
crept  into  the  guidelines  since  1973.  In 
addition,  the  change  would  be  more 
comparable  to  the  Sentencing 
Commission's  guidelines. 

Further,  the  Bureau  of  Prisons  is 
presently  more  than  50%  over  rated 
capacity  and  these  changes  would  assist 
in  providing  some  relief  for  the 
overcrowding  problems.  It  should  be 
noted  that  the  overwhelming  majority  of 
large  scale  property  offenders  have  been 
found  to  be  very  good  parole  risks,  and 
release  of  these  offenders  would  not 
endanger  the  community.  The  changes 
would  allow  for  release,  in  some  cases, 
of  these  non-dangerous  persons  and 
thus,  by  assisting  in  the  overcrowding 
problem,  would  make  available  more 
prison  space  for  individuals  who  are 
dangerous  to  the  community, 
specifically  assaultive  types,  drug 
dealers,  etc. 

B.  Public  Comment 

In  response  to  these  proposed 
changes,  the  Parole  Commission 
received  fifty  (50)  comments. 

Congressman  Joseph  D.  Early  wrote  to 
agree  and  concur  with  the  proposal. 
Stating  that  "the  revisions  will  result  in 
more  comprehensive  and  fair  paroling 
procedures,"  he  noted  further  that  the 
changes  would  also  provide  "some  relief 
for  overcrowding  problems." 
Congressman  Robert  W.  Kastenmeier 


encouraged  the  Commission  to  adopt  the 
proposed  modification  to  adjust  for 
inflation  and  reduce  overcrowding.  He 
further  noted  that  he  did  not  believe  that 
the  change  would  "reflect  a  softening  on 
criminals."  Congressman  Carroll 
Hubbard  wrote  to  note  his  concern 
about  the  need  to  relieve  overcrowding. 

Forty  (40)  individuals  wrote  to  note 
their  support  for  the  changes.  Mr. 
Gordon  Loux.  President  of  Prison 
Fellowship  Ministries,  strongly 
supported  the  Commission's  proposals. 
Mr.  Robert  Gemignani.  President  of  the 
National  Office  for  Social 
Responsibility,  expressed  his  strong 
support  for  the  proposal  because  of  the 
need  to  adjust  for  inflation  and  provide 
a  measure  of  relief  from  prison 
overcrowding.  Others  indicated  that  the 
proposal  was  appropriate  in  that  non- 
violent offenders  do  not  require  lengthy 
periods  of  confinement  and  cited  prison 
overcrowding  as  a  rationale.  One 
individual  also  recommended  that  the 
change  be  retroactive. 

Finally,  comments  were  received  from 
seven  (7)  inmates.  While  each  indicated 
their  support  for  the  changes  as 
proposed,  three  of  the  respondents 
argued  for  a  revision  of  the  various 
threshold  levels  contained  in  the 
proposal.  One  inmate  recommended  that 
the  guidelines  be  reduced  for  all  "very 
good"  risk  cases,  while  another 
questioned  the  Commission's 
commitment  to  fairness. 

C.  Changes  From  the  Proposal 

As  published  in  both  the  September  3 
and  September  11, 1987  versions  of  the 
proposed  rule.  Offense  Example  303(e) 
read  as  follows:  "If  damage  of  at  least 
S2,000  but  not  less  than  $40,000  is 
caused,  grade  as  Category  Three."  The 
inclusion  of  the  word  "not"  was  a 
typesetting  error  that  was  not  deleted 
when  the  proposed  rule  was 
republished.  The  final  rule  contained 
herein  has  corrected  that  mistake. 

There  are  no  other  changes  from  the 
rule  as  proposed. 


D.  Implementation 

The  revised  dollar  amount  thresholds 
will  be  applied  to  all  prisoners  who  have 
their  initial  parole  hearing  on  or  after 
December  21. 1987.  The  revised 
thresholds  will  also  be  applied  to 
rescission  and  revocation  hearings  to  be 
held  on  or  after  December  21, 1987. 
Workload  considerations  prohibit  the 
Commission  from  providing  full 
retroactivity  by  examining  each  case 
previously  given  an  initial  hearing  prior 
to  the  next  regularly  scheduled  hearing 
or  record  review.  However,  the  revised 
thresholds  will  be  calculated  at  all 
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subsequent  hearings  (e.g.,  interim 
hearings)  and  pre-release  record 
reviews  held  on  or  after  December  21. 
1987.  Any  prisoner  receiving  a  guideline 
requiring  a  lesser  period  of  confinement 
will  have  that  guideline  retroactively 
applied  and  the  case  reconsidered  in 
light  of  the  revised  guidelines.  If  the  new 
guidelines  are  not  more  favorable,  the 
previous  decision  will  stand. 

These  rule  changes  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Prisoners,  Probation  and 
parole. 

PART  2— AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

§2.20    [Amended] 

2.  Offense  Example  303  in  Chapter 
Three,  Subchapter  A  of  the  Offense 
Behavior  Severity  Index  of  28  CFR  2.20 
is  revised  to  read  as  follows: 

303    Property  Destruction  Other  Than  Listed 
Above 

(a)  If  the  conduct  results  in  bodily  injury.* 
or  if  "serious  bodily  injury  is  the  result 
intended",*  grade  as  if  "assault  during 
commission  of  another  offense"; 

(b)  If  damage  of  more  than  $1,000,000  is 
caused,  grade  as  Category  Six; 

(c)  If  damage  of  more  than  $200,000  but  not 
more  than  $1,000,000  is  caused,  grade  as 
Category  Five; 

(d)  If  damage  of  at  least  $40,000  but  not 
more  than  $200,000  is  caused,  grade  as 
Category  Foun 

(e)  If  damage  of  at  least  $2,000  but  less  than 
$40,000  is  caused,  grade  as  Category  Three; 

(f)  If  damage  of  less  than  $2,000  is  caused, 
grade  as  Category  One; 

(g)  Exception:  If  a  significant  interruption 
of  a  government  or  public  utility  function  is 
caused,  grade  as  not  less  than  Category 
Three. 

3.  Offense  Example  331  in  Chapter 
Three,  Subchapter  D  of  the  Offense 
Behavior  Severity  Index  of  28  CFR  2.20 
is  amended  by  revising  paragraphs  (a) 
through  (e)  to  read  as  follows: 

331     Theft.  Forgery.  Fraud.  Trafficking  in 
Stolen  Property'.  Interstate  Transportation  of 
Stolen  Property,  Receiving  Stolen  Property. 
Embezzlement,  and  Related  Offenses 

(a)  If  the  value  of  the  property*  is  more 
than  $1,000,000.  grade  as  Category  Six; 


*  Terms  marked  by  an  asterisk  are  defined  in 
Chapter  Tlilrleen. 

'Terms  marked  by  an  asterisk  are  defined  in 
Chapter  Thirteen. 


*i*»i 

(b)  If  the  value  of  the  property*  is  more 
than  $200,000  but  not  more  than  $1,000,000. 
grade  as  Category  Five; 

(c)  If  the  value  of  the  property*  is  at  least 
$40,000  but  not  more  than  $200,000.  grade  as 
Category  Four 

(d)  If  the  value  of  the  property*  is  at  least 
$2,000  but  less  than  $40,000,  grade  as 
Category  Three; 

(e)  If  the  value  of  the  property*  is  less  than 
$2,000,  grade  as  Category  One. 
***** 

4.  Offense  Example  341  of  Chapter 
Three,  Subchapter  E  of  the  Offense 
Behavior  Severity  Index  of  28  CFR  2.20 
is  revised  to  read  as  follows: 

341    Passing  or  Possession  of  Counterfeit 
Currency  or  Other  Medium  of  Exchange ' 

(a)  If  the  face  value  of  the  currency  or  other 
medium  of  exchange  is  more  than  Sl.000,000. 
grade  as  Category  Six; 

(b)  If  the  face  value  is  more  than  $200,000 
but  not  more  than  $1,000,000.  grade  as 
Category  Five; 

(c)  If  the  face  value  is  at  least  $40,000  but 
not  more  than  $200,000,  grade  as  Category 
Four; 

(d)  If  the  face  value  is  at  least  $2,000  but 
less  than  $40,000.  grade  as  Category  Three; 

(e)  If  the  face  value  is  less  than  $2,000, 
grade  as  Category  Two. 

5.  Offense  Example  363  of  Chapter 
Three,  Subchapter  G  of  the  Offense 
Behavior  Severity  Index  of  28  CFR  2.20 
is  revised  to  read  as  follows: 

363    Insider  Trading 

(a)  If  the  estimated  economic  impact  is 
more  than  $1,000,000,  grade  as  Category  Six: 

(b)  If  the  estimated  economic  impact  is 
more  than  $200,000  but  not  more  than 
$1,000,000.  grade  as  Category  Five; 

(c)  If  the  estimated  economic  impact  is  at 
least  $40,000  but  not  more  than  $200,000. 
grade  as  Category  Four; 

(d)  If  the  estimated  economic  impact  is  at 
least  $2,000  but  less  than  $40,000.  grade  as 
Category  Three; 

(e)  If  the  estimated  economic  impact  is  less 
than  $2,000,  grade  as  Category  Two. 

(f)  Note:  The  term  'economic  impact' 
includes  the  damage  sustained  by  the  victim 
whose  information  was  unlawfully  used,  plus 
any  other  illicit  profit  resulting  from  the 
offense. 

6.  Offense  Example  501  of  Chapter 
Five,  Subchapter  A  of  the  Offense 
Behavior  Severity  Index  of  28  CFR  2.20 
is  amended  by  revising  paragraphs  (a) 
through  (e)  to  read  as  follows: 

501     Tax  Evasion  /income  tax  or  other  taxes/ 

(a)  If  the  amount  of  tax  evaded  or  evasion 
attempted  is  more  than  $1,000,000.  grade  as 
Category  Six; 

(b)  If  the  amount  of  tax  evaded  or  evasion 
attempted  is  more  than  $200,000  but  nut  more 
than  $1,000,000.  grade  as  Category  Five; 

(c)  If  the  amount  of  tax  evaded  or  evasion 
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attempted  is  at  least  $40,000  but  not  more 
than  $200,000,  grade  as  Category  Four; 

(d)  If  the  amount  of  tax  evaded  or  evasion 
attempted  is  at  least  $2,000  but  less  than 
$40,000.  grade  as  Category  Three; 

(e)  If  the  amount  of  tax  evaded  or  evasion 
attempted  is  less  than  $2,000.  grade  as 
Category  One. 


7.  Offense  Example  1161  of  Chapter 
Eleven,  Subchapter  G  of  the  Offense 
Behavior  Severity  Index  of  28  CFR  2.20 
is  revised  to  read  as  follows: 

1 161     Reports  on  Monetary  Instrument 
Transactions 

(a)  If  very  large  scale  (e.g..  the  estimated 
gross  amount  of  currency  involved  is  more 
than  $1,000,000).  grade  as  Category  Six; 

(b)  If  large  scale  (e.g.,  the  estimated  gross 
amount  of  currency  involved  is  more  than 
$200,000  but  not  more  than  $1,000,000).  gradt- 
as  Category  Five; 

(c)  If  medium  scale  (e.g..  the  estimated 
gross  amount  of  currency  involved  is  at  least 
$40,000  but  not  more  than  $200,000).  grade  as 
Category  Four; 

(d)  If  small  scale  (e.g..  the  estimated  gross 
amount  of  currency  involved  is  less  than 
S40.000),  grade  as  Category  Three. 

8.  Offense  Example  1172  of  Chapter 
Eleven.  Subchapter  H  of  the  Offense 
Behavior  Severity  Index  of  28  CFR  2.20 
is  revised  to  read  as  follows; 

1172    Kooning  Disposal  and/or  Storagu  niul 
Treatment  of  Hazardous  Waste  Without  a 
Permit:  Transportation  of  Hazardous  Wastt: 
to  an  Unpermitted  Facility  /Re:  42  U.S.C. 
6928(d/(l-2)/ 

(a)  If  death  results,  grade  as  Category  Six: 

(b)  If  (1)  serious  bodily  injury  results;  or  (2| 
a  substantial  potential  for  death  or  serious 
bodily  injury  in  the  future  results;  or  (3)  a 
substantial  disruption  to  the  environment 
results  (e.g.,  estimated  cleanup  cost  exceeds 
S200.0(X).  or  a  community  is  evacuated  for 
more  than  72  hours),  grade  as  Category  Fivi-: 

(c)  If  (1)  bodily  injur>-  results,  or  (2)  a 
significant  disruption  to  the  environment 
results  (e.g..  estimated  cleanup  costs  of 
S40.00O-S200.000.  or  a  community  is 
evacuated  for  72  hours  or  less),  grade  us 
Category  Four; 

(d)  Otherwise,  grade  as  Category  Three: 

(e)  Exception:  Where  the  offender  is  a  non- 
managerial  employee  (i.e..  a  truck  driver  or 
loading  dock  worker)  acting  under  the  orders 
of  another  person,  grade  as  two  categories 
below  the  underlying  offense,  but  not  less 
than  Category  One. 

Dated:  November  29. 1987. 
Benjamin  F.  Baer. 
Chairman.  U.S.  Parole  Commission. 
|FR  Doc.  87-26675  Filed  11-18-87;  8:45  am) 
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28CFRPart2 

PsfoHnQ,  ReconNiilUinQ  and 
Supervising  Fetfsral  Prisoners; 
ParoNng  PoNey  Guidelines  Revisions 
and  Criteria  for  Rewarding  Assistance 
to  Law  Enfofcentent  Officials 

AOENCV:  Parole  Commission.  Justice. 
action:  Final  rule. 


r:  The  Parole  Commission  is 
making  a  revision  to  its  paroling  policy 
guidelines  contained  in  28  CFR  2.20.  This 
change  is  intended  to  make  the 
guidehnes  more  comprehensive. 
Additionally,  the  Commission  is  revising 
its  criteria  and  guidelines,  as  contained 
in  28  CFR  2.63.  for  rewarding  a 
prisoner's  assistance  to  law  enforcement 
authorities  in  the  prosecution  of  other 
offenders.  The  change  is  intended  to 
eliminate  uneven  and  inconsistent 
interpretations  and  applications  of  the 
provision  and  for  fairness. 
tmcnvt  date:  December  21. 1987. 
(See  "implementation"  under 
Supplementary  Information.) 
FOR  miTTHEII  INFORMATION  CONTACT 
Alan  ].  Chaset,  Deputy  Director  of 
Research  and  Program  Development, 
U.S.  Parole  Commission,  5550  Friendship 
Blvd..  Chevy  Chase,  MD,  Telephone, 
(301)  492-5980. 
SUPPLEMENTARY  INFORMATION: 

A.  The  Proposal  and  its  Purposes 

On  September  3, 1987,  the  U.S.  Parole 
Commission  published  in  the  Federal 
Register  (52  FR  33433)  a  proposal  to 
revise  Offense  Example  401  [Unlawfully 
Entering  the  United  States  as  an  Alien] 
and  402  (Transportation  of  Unlawful 
Alien(s)]  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20. 
Additionally,  it  published  a  proposed 
change  to  28  CFR  2.63,  Rewarding 
Assistance  in  the  Prosecution  of  Other 
Offenders:  Criteria  and  Guidelines. 

As  to  the  first  set  of  changes.  Chapter 
Four  of  the  Offense  Behavior  Severity 
Index  of  28  CFR  2.20  contains  the 
offense  examples  involving  immigration, 
naturalization  and  passports.  Recent 
changes  in  the  immigration  statutes  and 
policies  have  occasioned  a  revisiting  of 
the  guidelines  applicable  to  these 
offenses.  Since  it  is  now  more  difficult 
for  illegal  immigrants  to  find 
employment  which  in  turn  has  lessened 
the  threat  of  illegal  immigration,  the 
Commission  proposed  to  revise  Offense 
Example  401  to  grade  unlawful  entry  as 
Category  One.  Next,  the  Commission 
rates  the  transportation  of  unlawful 
aliens  as  Category  Three  unless  it 
involves  detention  and  demand  for 
payment.  To  differentiate  those 
situations  from  where  an  illegal  alien 


transports  unlawful  aliens  without 
receiving  any  payment  or  other 
remuneration,  the  Commission  proposed 
revising  Offense  Example  402  to  grade 
such  behavior  as  Category  One.  similar 
to  illegal  entry. 

NexU  the  proposed  revision  to  28  CFR 
2.63  (Rewarding  Assistance  in  the 
Prosecution  of  Other  Offenders;  Criteria 
and  guidelines)  «vould  sin^ify  the 
Commission's  process  of  rewarding 
cooperation  by  eliminating  the 
requirement  for  the  U.S.  Attorney  to 
personally  endorse  a  recommendation 
from  his  office  before  the  Commission 
would  consider  rewarding  such 
cooperation.  Further,  pursuant  to  this 
proposal,  when  the  Commissiorv  decides 
to  reward  the  assistance  of  an  innate 
whose  term  has  been  continued  to 
expiration,  any  reduction  will  be  taken 
from  the  actual  date  of  the  expiration  of 
sentence  rather  than  from  the 
presumptive  date  that  would  otherwise 
have  been  deemed  warranted.  These 
changes  will  serve  to  facilitate  the  use  of 
this  regulation,  eliminating  uneven  and 
inconsistent  application  and  will,  it  is 
felt,  provide  more  fairness  to  the 
procedures. 

B.  Ihiblic  Comment 

As  to  the  proposed  changes  in  §  2.20. 
the  Commission  received  two  (2) 
comments.  Commissioner  Alan  C. 
Nelson  of  the  Immigration  and 
Naturalization  Service  wrote  in 
opposition  to  both  changes.  He  noted 
that  the  revision  to  401  might  result  in 
sending  "conflicting  messages"  to  the 
public  by  "putting  new  teeth  into  the 
immigration  laws  on  one  hand,  and 
lessening  their  severity  on  the  other." 
Further,  he  argued  against  the  change  to 
402.  stating  that  the  use  of  "a  monetary 
compensation  standard  is  inhibitive" 
because  there  are  often  "other  tangible 
or  intangible  forms  of  gain." 
Additionally,  Assistant  Attorney  General 
William  F.  Weld  commented  about 
these  proposals.  He  suggested  that  the 
Commission  obtain  the  views  of  Mr. 
Nelson  then  proceeded  to  make  several 
suggestions  as  to  rewording  402  should 
the  Commission  decide  to  adopt  it  as  a 
final  rule. 

As  to  the  proposed  changes  in  §  263, 
the  Commission  recorded  four  (4) 
comments.  Assistant  Attorney  General 
William  F.  Weld  wrote  expressing 
support  for  the  changes  as  proposed. 
While  deferring  to  the  Executive  Office 
for  U.S.  Attorneys  and  Attorney 
General's  Advisory  Committee  on  U.S. 
Attorneys.  Mr.  Weld  noted  that 
eliminating  the  need  for  the  personal 
endorsement  of  the  U.S.  Attorney  would 
remove  "an  unnecessary  clerical 
burden."  Further,  he  approved  of  the 


change  related  to  the  calculation  point 
for  rewards;  he  saw  the  proposal  as 
rectifying  the  problem  where  no  reward 
for  assistance  is  provided  because  the 
sentence  imposed  is  below  the 
appropriate  guideline  range. 

Additionally.  Neil  Schuster,  an 
attorney  from  Miami.  Florida,  wrote  in 
support  of  the  changes.  He  applauded 
the  proposals  stating  that  it  could 
"provide  a  greater  incentive  to 
cooperate."  Benson  Weintraub,  also  a 
Miami  attorney,  wrote  to  urge  support  of 
the  changes.  He  suggested,  however, 
that  the  language  regarding  express  and 
implied  promises  should  be  changed  and 
cited  recent  case  law  to  support  his 
theory.  Finally,  one  inmate  wrote  both 
to  agree  with  the  changes  proposed  and 
to  suggest  other  changes  in  the 
guidelines. 

C.  Changes  From  tlie  Proposal 

Based  upon  the  comments  received, 
the  Commission  decided  not  to  revise 
Offense  Example  402  as  proposed.  The 
proposed  revisions  to  Offense  Example 
401  and  to  §  2.63  are  not  changed. 

D.  Implementation 

The  guideline  revisions  to  Offense 
Example  401  and  §  2.63  will  be  applied 
to  all  prisoners  who  have  their  initial 
parole  hearing  on  or  after  December  21, 
1987.  The  revised  guidelines  will  also  be 
applied  to  rescission  and  revocation 
hearings  to  be  held  on  or  after  December    , 
21, 1987.  Woridoad  considerations 
prohibit  the  Commission  from  providing 
full  retroactively  by  examining  each 
case  previously  given  an  initial  hearing 
prior  to  the  next  regularly  scheduled 
hearing  or  record  review.  However,  the 
revised  guidelines  will  be  calculated  at 
all  subsequent  hearings  (e.g.,  interim 
hearings)  and  pre-release  record  reviews 
held  on  or  after  December  21, 1987.  Any 
prisoner  receiving  a  guideline  requiring 
a  lesser  period  of  confinement  will  have 
that  guideline  retroactively  applied  and 
the  case  reconsidered  in  light  of  the 
revised  guidelines.  If  the  new  guidelines 
are  not  more  favorable,  the  previous 
decision  will  stand. 

These  rule  changes  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Prisoners,  Probation  and 
Parole. 

PART  2— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 


Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

§2.20    [Amended] 

2.  Offense  Example  401  of  Chapter 
Four  of  the  Offense  Behavior  Severity 
Index  of  28  CFR  2.20  is  revised  to  read 
as  follows: 

401     Unlawfully  Entering  the  United  States 
as  an  Alien 
Category  One 

3.  28  CFR  2.63  (Rewarding  Assistance 
in  the  Prosecution  of  other  Offenders; 
Criteria  and  Guidelines)  is  revised  to 
read  as  follows: 

§  2.63    Rewarding  Assistance  In  the 
Prosecution  of  Other  Offenders;  Crtteria 
and  Guidelines. 

(a)  The  Commission  may  consider  as 
a  factor  in  the  parole  release  decision- 
making a  prisoner's  assistance  to  law 
enforcement  authorities  in  the 
prosecution  of  other  offenders. 

(1)  The  assistance  must  have  been  an 
important  factor  in  the  investigation 
and/or  prosecution  of  an  offender  other 
than  the  prisoner.  Other  significant 
assistance  (e.g.,  providing  information 
critical  to  prison  security)  may  also  be 
considered. 

(2)  The  assistance  must  be  reported  to 
the  Commission  in  sufficient  detail  to 
permit  a  full  evaluation.  However,  no 
promises,  express  or  implied,  as  to  a 
Parole  Commission  reward  shall  be 
given  any  weight  in  evaluating  a 
recommendation  for  leniency. 

(3)  The  release  of  the  prisoner  must 
not  threaten  the  public  safety. 

(4)  The  assistance  must  not  have  been 
adequately  rewarded  by  other  official 
action. 

(b)  If  the  assistance  meets  the  above 
criteria,  the  Commission  may  consider 
providing  a  reduction  of  up  to  one  year 
from  the  presumptive  parole  date  that 
the  Commission  would  have  deemed 
warranted  had  such  assistance  not 
occurred.  If  the  prisoner  would  have 
been  continued  to  the  expiration  of 
sentence,  any  reduction  will  be  taken 
from  the  actual  date  of  the  expiration  of 
the  sentence.  Reductions  exceeding  the 
one  year  limit  specified  above  may  be 
considered  only  in  exceptional 
circumstances. 

Dated:  October  29, 1987. 
Benjamin  F.  Baer, 

Chairman,  U.S.  Parole  Commission. 

(FR  Doc.  87-28676  Filed  11-18-87;  8:45  am) 

BILUNO  CODE  4410-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  68 

[l>oD  Directive  1342.16] 

Provision  of  Free  Public  Education  for 
Eligible  Dependent  Ciiildren 

agency:  Department  of  Defense,  DoD. 
action:  Final  rule. 


summary:  This  final  rule  implements 
Pub.  L.  81-874.  as  amended,  20  U.S.C. 
241  (1982)  ("Section  6"),  and  section 
505(c)  of  Pub.  L  No.  97-35.  20  U.S.C.A. 
241  note  (West  Supp.  1985)  ("section 
505(c)").  Section  6  authorizes  the 
establishment  of  "arrangements"  for  the 
education  of  certain  federally-connected 
children  when  prescribed  conditions  are 
met.  These  arrangements  may  include 
the  establishment  of  schools  within  the 
United  States  and  specified  possessions. 
20  U.S.C.  241  (a),  (c).  This  rule 
establishes  Department  of  Defense 
(DoD)  policies  and  prescribed 
procedures  for  the  Secretary  of  Defense 
to  make  arrangements  for  the  provision 
of  free  public  education  for  eligible 
dependent  children  of  United  States 
military  personnel  and  federally 
employed  civilian  personnel. 
EFFECnVE  date:  October  16. 1987. 

ADDRESS:  Dependents  Support  Policy 
Directorate.  (FSE&S)  (FM&P).  Room 
3C965.  The  Pentagon,  Washington,  DC 
20301-4000. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Hector  O.  Nevarez.  202-697-0481. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  rule  was  published  in  the 
Federal  Register,  Vol  52.  No  99,  May  22, 
1987  (52  FR  19361).  for  public  review  and 
comments.  No  comments  were  received 
from  the  public. 

List  of  Subjects  in  32  CFR  Part  68 

Education.  Dependents. 
Accordingly.  Title  32.  Chapter  1  is 
amended  to  add  Part  68  as  follows: 

PART  68— PROVISION  OF  FREE 
PUBLIC  EDUCATION  FOR  ELIGIBLE 
DEPENDENT  CHILDREN  PURSUANT 
TO  SECTION  6,  PUBLIC  LAW  81-874, 
AS  AMENDED 

68.1  References. 

68.2  Purpose. 

68.3  Applicability  and  scope. 

68.4  Policy. 

68.5  Definitions. 

66.6  Responsibilities. 

68.7  Effective  date  and  implementation. 
Authority:  20  U.S.C.  241. 


§  68.1    References. 

(a)  Public  Law  97-35.  "Omnibus 
Budget  Reconciliation  Act  of  1981," 
Section  505(c).  August  13. 1981  (20  U.S.C. 
241  note). 

(b)  Public  Law  81-874  dated 
September  30, 1950,  section  6.  as 
amended  (20  U.S.C.  241). 

(c)  Public  Law  95-561.  "Defense 
Dependents'  Education  Act  of  1978," 
Sections  1009  and  1031(a),  November  1, 
1978  (20  U.S.C.  241). 

(d)  Memorandum  of  Understanding 
Between  The  Department  of  Defense 
and  The  Department  of  Education, 
August  16. 1982. 

(e)  Federal  Register  Document  84- 
11282,  "Process  for  Section  6  Schools 
Operated  by  the  Department  of 
Defense,"  Federal  Register,  Volume  49. 
Number  82,  page  18028,  April  26. 1984. 

(0  Assistant  Secretary  of  Defense 
(Force  Management  &  Personnel) 
Memorandum.  "Education  of 
Handicapped  Students  in  Section  6 
Schools  Operated  by  the  Department  of 
Defense."  December  10. 1986. 

(g)  Public  Law  94-142,  "Education  for 
All  Handicapped  Children  Act  of  1975." 
as  amended  (20  U.S.C.  1401  et  seq.). 

(h)  DoD  Directive  1020.1. 
"Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Assisted  or  Conducted  by  the 
Department  of  Defense."  March  31, 1982. 

(i)  DoD  7220.9-M.  "Department  of 
Defense  Accounting  Manual."  October 
1983,  authorized  by  DoD  Instroction 
7220.9,  October  22, 1981. 

(j)  DoD  Directive  7600.6.  "Audit  of 
Nonappropriated  Funds  and  Related 
Activities."  January  4, 1974. 

(k)  DoD  Directive  5500.7.  "Standards 
of  Conduct."  January  15, 1977. 

§  68.2    Purpose. 
This  part: 

(a)  Establishes  pohcies  and  prescribes 
procedures  for  the  Department  of 
Defense  (DoD)  to  make  arrangements 
(as  defined  in  §  68.5)  for  the  provision  of 
free  public  education  to  eligible 
dependent  children  as  authorized  by 

§  68.1  (a),  (b).  and  (c). 

(b)  Implements  §  68.1  (a),  (b),  (d).  and 
(e). 

§  68.3    Applicat>ility  and  scope. 
This  part  applies  to: 

(a)  The  Office  of  the  Secretary  of 
Defense  (OSD).  the  Military 
Departments,  and  the  Defense  Agencies. 

(b)  The  schools  operated  by  DoD 
within  the  Continental  United  States 
(CONUS).  Alaska.  Hawaii.  Puerto  Rico. 
Wake  Island,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  and  the 
Virgin  Islands. 
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§M.4    Poicy. 

(a)  In  conformity  with  i  6&1  (a),  (b). 
and  (c).  it  is  DoD  policy  that  dependent 
children  of  VS.  mihtary  personnel  and 

federally  employed  civilian  personnel 
residing  on  Federal  property  be 
educated,  whenever  suitable,  in  schools 
operated  and  controlled  by  best  public 
school  systems. 

(b)  When  it  is  not  suitable  for  the 
children  of  U.S.  mihtary  personnel  and 
federally  employed  dviUan  personnel  to 
attend  a  locally  operated  public  school, 
the  Secretary  of  Detbnse.  or  designee, 
shall  make  arrangements  for  the  hee 
public  education  of  such  children.  These 
arrangements  may  include  the 
establishinait  of  schools  within  the 
United  States  and  specified  possessions. 

(c)  The  arrangements  for  such  free 
pubbc  education  shall  be  made  by  the 
Secretary  of  Defense,  or  designee,  either 
with  a  local  educational  agency,  or  with 
the  Head  of  a  Federal  Department  or 
Agency,  whichever  in  the  judgment  of 
the  Secretary,  or  designee,  appears  to  be 
more  applicable.  If  snch  an  arrangement 
is  made  with  the  Head  of  a  Federal 
Department  or  Agency,  either  it  must 
administer  the  property  on  which  the 
children  to  be  educated  reside  or.  if  the 
local  schools  are  unavailable  to  the 
children  of  members  of  the  Armed 
Forces  on  active  duty  because  of  official 
State  or  local  action  and  no  suitable  free 
public  education  may  be  provided  by  a 
local  educational  agency,  the 
Department  or  Agency  must  have 
jurisdiction  over  the  parents  of  some  or 
all  (A  such  children. 

(d)  Section  6  School  Arrangements  are 
required,  to  the  maximum  extent 
practicable,  to  provide  educational 
programs  comparable  to  those  being 
provided  by  local  public  educational 
agencies  in  comparable  communities  in 
the  State  where  the  Section  6  School 
Arrangement  is  located.  If  the  Section  6 
School  Arrangement  is  outside  of 
CONUS.  Alaska,  or  Hawaii,  it  shall 
provide,  to  the  maximum  extent 
practicable,  educational  programs  that 
are  comparable  to  the  free  public 
education  provided  by  the  District  of 
Columbia. 

(e)  Section  6  School  Arrangements 
operated  by  DoD  under  68.1  (a),  (b).  and 
(d)  shall  comply,  except  as  provided  in 
this  paragraph,  with  §  68.1(g).  If  the 
State  or  other  jurisdiction  on  which  a 
Section  6  School  Arrangement's 
educational  comparability  is  based  has 
adopted  a  "State  plan"  for  the 
implementation  of  §  68.1(g)  that  Section 
6  School  Arrangement  shall  provide  its 
handicapped  students  a  free  appropriate 
pubUc  education,  as  defined  in  §  68.1(g). 
That  education,  except  as  follows  in  this 


paragraph,  is  consistent  with  such  State 
plan.  To  satisfy  this  responsibility. 
Section  6  School  Arrangements  shall 
conform  to  the  substantive  and 
procedural  provisions  of  i  68.1(g), 
except  for  those  relating  to  impartial  due 
process  hearings  in  section  1415  of 
I  68.1(g).  The  procedures  of  such  Section 
6  School  Arrangements  for  the 
identification,  assessment,  and 
programming  of  handicapped  students 
in  special  education  and  related  services 
must  conform  to  the  comparable  State's 
regulatory  guidelines.  Complaints  with 
respect  to  die  identification,  evaluation 
or  educational  placement  of,  or  the  free 
appropriate  public  education  provided 
to,  students  in  such  a  Section  6  School 
Arrangement  who  are  or  may  be 
handicapped  shall  be  investigated  under 
enclosure  5  to  DoD  Directive  1020.1  » 
(S  68.1(h)).  If  die  State  on  which  a 
Section  6  School  Arrangement's 
comparability  is  based  has  not  adopted 
a  State  plan,  the  State  plan  of  an 
adjacent  State  must  be  followed.  If  no 
adjacent  State  has  adopted  a  State  plan, 
the  State  plan  of  another  State  that  is 
similar  to  the  State  in  which  \he  Section 
6  School  Arrangement  is  located  shall 
be  selected. 

(f)  After  consultation  with  the  Military 
Departments,  funds  shall  be  made 
available  for  the  operation  and 
maintenance  of  Section  6  School 
Arrangements,  on  either  a  direct  or 
reimbursable  basis,  to  the  comptroller  at 
the  respective  military  installation. 
These  funds  shall  remain  separate  and 
distinct  from  the  funds  of  the  individual 
Military  Services. 

(g)  Attendance  in  Section  6  School 
and  Special  Arrangements  within 
CONUS,  Alaska,  and  Hawaii  is  limited 
to  eligible  dependent  children  under 

S  68.1(b).  Guidance,  consistent  with 
§  68.1  (b)  and  (c)  for  student  eligibility 
for  Section  6  School  Arrangements 
located  outside  of  CONUS.  Alaska,  and 
Hawaii  shall  be  established  by  the 
Military  Department  concerned  after 
coordination  and  approval  by  the 
General  Counsel  of  the  Department  of 
Defense,  or  designee,  and  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel],  or 
designee. 

(h)  Where  a  member  of  the  Armed 
Forces  is  transferred  or  retires  and  the 
member's  family  moves  after  the  start  of 
the  school  year  from  on-base  (post) 
housing,  the  member's  children  shall  be 
permitted  to  continue  in  attendance  at 
the  Section  6  School  Arrangement  for 


'  Copies  may  be  obtained,  if  needed,  from  the 
U.S.  Naval  Publications  and  Form*  Center.  ATTN; 
Code  10.52.  5«n  Tabor  Avenue.  Philadelphia.  PA 
19120. 


the  remainder  of  the  school  year  during 
which  the  transfer  or  retirement 
occurred,  if  the  child  is  residing  with  a 
parent  or  legal  guardian  or  another 
person  acting  in  foco  parentis. 

fi)  Where  a  member  of  the  Armed 
Forces  is  assigned  to  an  installation  on 
which  there  is  a  Section  6  School 
Arrangement  and  is  assigned  on-base 
(post)  family  housing  that  is  expected  to 
be  available  for  occupancy  and  to  be 
occupied  within  90  school  days  from  the 
reporting  date,  the  member's  children 
may  be  permitted  to  attend  the  sdvool 
while  residing  in  an  area  ad)acent  to 
such  Federal  property.  Transportation 
for  children  attending  a  Section  6  School 
Arrangement  under  these  conditions  is 
the  responsibility  of  the  parent. 

§  68.5    Definitions. 

Adjacent  Area.  A  geographic  location 
that  is  next  to  or  near  Federal  property. 
This  normally  should  include  a  student 
commuting  area  within  45  minutes  of  the 
Federal  property,  unless  another  area 
identified  as  adjacent  is  designated 
specificaUy  by  an  administrator  of  the 
Federal  property;  i.e.,  the  installation 
commander. 

Arrangements.  Actions  taken  by  the 
Secretary  of  Defense  to  provide  a  free 
public  education  to  dependent  children 
under  Pub.  L.  81-874  through,  first. 
Section  6  School  Arrangements  or, 
second.  Section  6  Special  Arrangements: 

(a)  Section  6  School  Arrangement. 
When  a  DoD-operated  school  is 
established  on  Federal  property  to 
provide  a  free  public  education  for 
eligible  children  or,  if  not  established  on 
such  property,  the  eligible  child  resides 
on  such  property. 

(b)  Section  6  Special  Arrangement  An 
agreement,  under  §  68.1(b).  between  the 
Secretary  of  Defense,  or  designee,  the 
ASD(FM&P).  or  designee,  or  the 
Secretary  of  a  Mihtary  Department,  or 
designee,  and  a  local  public  education 
agency  whereby  a  school  or  a  school 
system  operated  by  the  local  public 
education  agency  provides  educational 
services  to  eligible  dependent  children 
of  U.S.  military  personnel  and  federally 
employed  civilian  personnel. 
Arrangements  result  in  partial  or  total 
Federal  funding  to  the  local  public 
education  agency  for  the  educational 
services  provided. 

Comparability.  Comparability  is  the 
act  of  demonstrating  that  the 
educational  services  and  programs, 
school  plant  and  facilities,  budget  and 
per-pupil  expenditures,  and  all 
associated  activities  and  services 
provided  in  Section  6  School 
Arrangements  for  the  free  public 
education  of  eligible  dependent  children 


are.  to  the  maximum  extent  practicable, 
equivalent  in  quality  and  availability  to 
those  provided  by  school  districts  in  the 
State  where  the  Section  6  School 
Arrangement  is  located  or  the  district(s] 
to  which  it  is  compared.  Each  Section  6 
School  Arrangement,  in  coordination 
with  the  Military  Department  concerned, 
shall  provide  an  annual  statement,  with 
supporting  documentation,  which 
demonstrates  its  comparability. 

Dependent  Children.  Children  who 
reside  on  Federal  property,  or  are  minor 
dependents  who  are  the  children, 
stepchildren,  adopted  children,  or  wards 
of  U.S.  military  sponsors  or  federally 
employed  sponsors,  or  who  are 
residents  in  the  households  of  bona  fide 
sponsors  who  stand  in  loco  parentis  to 
such  individuals  and  who  receive  one- 
half  or  more  of  their  support  from  such 
sponsors,  and  are  within  the  age  limits 
for  which  the  applicable  State  provides 
free  public  education. 

Federal  Property.  Real  property  that  is 
owned  or  leased  by  the  United  States. 

Free  Public  Education.  Education  that 
is  provided  at  public  expense  under 
public  supervision  and  direction  without 
charge  to  the  sponsor  of  a  child,  and  that 
is  provided  at  the  elementary  w 
secondary  school  level  of  the  applicable 
State.  The  term  shall  not  include  any 
education  provided  beyond  grade  12, 
except  in  the  case  of  State  poUcy 
regarding  the  education  of  handicapped 
students,  nor  does  it  preclude  the 
collecting  of  tuition  from  an  Agency 
responsible  for  the  assignment  of  a 
child's  sponsor  resulting  in  the 
attendance  of  the  child  of  a  Section  6 
School  Arrangement. 

Local  Educational  Agency.  A  board  of 
education  or  other  legally  constituted 
local  school  authority  having 
administrative  control  and  direction  of 
free  public  education  in  a  county, 
township,  independent,  or  other  school 
district  in  a  State.  The  term  includes  any 
State  Agency  operating  and  maintaining 
facilities  for  providing  free  public 
education. 

Parent  Includes  a  legal  guardian  or 
another  person  standing  in  loco 
parentis. 

State.  A  State,  Puerto  Rico,  Wake 
Island,  Guam,  the  District  of  Columbia. 
American  Samoa,  the  Northern  Mariana 
Islands,  or  the  Virgin  Islands. 

State  Educational  Agency.  The  officer 
or  Agency  primarily  responsible  for 
State  supervision  of  public  elementary 
and  secondary  schools. 

§  68.6    Responsibilities. 

(a)  The  Assistant  Secretary  of 
Defense  (Force  Management  and 
Personnel)  (ASD(FM&P)).  or  designee, 
shall: 


(1)  Ensure  the  development  of  policies 
and  procedures  for  the  operation, 
management,  budgeting  (in  accordance 
with  guidance  provided  by  the  Assistant 
Secretary  of  Defense  (Comptroller) 
(ASD(C)).  construction,  and  financing  of 
Section  6  Schools  and  for  Section  6 
Special  Arrangements. 

(2)  Ensure  that  arrangements  shall  be 
made  for  the  free  public  education  of 
eligible  dependent  children  in  CONUS, 
Alaska,  Hawaii,  Puerto  Rico,  Wake 
Island.  Guam,  American  Samoa,  the 
Northern  Mariana  Islands,  and  the 
Virgin  Islands,  under  §  68.1  (a),  (b),  and 
(c). 

(3)  Ensure  the  establishment  of 
elected  school  boards  in  Section  6 
School  Arrangements  operating  under 
§  68.1  (a)  and  (b). 

(4)  Ensure  that  the  free  public 
education  being  provided  is,  to  the 
maximum  extent  practicable,  of  the  kind 
and  quality  as  that  being  provided  by 
comparable  public  school  districts  in  the 
State  in  which  the  Section  6  School 
Arrangement  or  Section  6  Special 
Arrangement  is  located  or,  if  outside  of 
CONUS,  Alaska,  and  Hawaii,  as  that 
being  provided  by  the  District  of 
Columbia  public  schools. 

(5)  Ensure  the  establishment  of  audit 
procedures  for  reviewing  funding  of 
Section  6  School  Arrangements  and 
Section  6  Special  Arrangements  under 
§  68.1  (a),  (b),  and  (c). 

(6)  &i8iue  timely  and  accurate 
preparation  of  budget  execution  reports 
and  full  compliance  with  accounting 
requirements  in  accordance  with  DoD 
7220.9-M  « (S  68.1(i)). 

(7)  Approve  guidance  for  student 
eligibiUty  estabUshed  by  a  Mihtary 
Department  for  Section  6  School 
Arrangements  located  outside  of 
CONUS,  Ala^a,  and  Hawaii. 

(b)  The  General  Counsel  of  the 
Department  of  Defense  (GC,  DoD),  or 
designee,  shall: 

(1)  Approve  guidance  estabUshed  by  a 
Military  Department  for  student 
eligibility  for  Section  6  School 
Arrangements  located  outside  of 
CONUS,  Alaska,  and  HawaiL 

(2)  Provide  legal  advice  for  the 
implementation  of  this  part. 

(c)  The  Secretaries  of  the  Military 
Departments,  or  designees,  shall: 

(1)  Comply  with  this  Directive, 
including  poUcies  and  procedures 
promulgated  under  i  6d.6(a)(l),  and 
ensure  that  Section  6  School 
Arrangements  on  their  respective 
installations  or  under  their  jurisdiction 


'  Copies  may  be  obtained,  at  cost.  From  the  U.S. 
Department  of  Commerce,  National  Technical 
Information  Service,  5285  Port  Royal  Road. 
Springfield,  Va  22161. 


are  maintained  and  operated  under  this 
part. 

(2)  Submit  budgets  to  the  ASD(FM&P) 
for  operation  and  maintenance, 
procurement,  and  military  construction 
for  each  Section  6  School  Arrangement 
and  each  Section  6  Special  Arrangement 
under  OSD  guidelines. 

(3)  Ensure  that  there  is  an  elected 
school  board  at  each  Section  6  School 
Arrangement 

(4)  Ensure  the  establishment  of  a 
means  for  employing  personnel  and.  as 
required,  for  programming  manpower 
spaces  for  such  employees,  all  subject  to 
applicable  laws  and  regulations. 

(5)  Ensure  that  each  Section  6  School 
Arrangement  has  current  operating 
guidelines. 

(6)  Ensure  that  nonappropriated  funds 
and  related  activities  of  Section  6 
School  Arrangements  are  reviewed 
under  DoD  Directive  7600.6  *  (§  68.1(j)]. 

(7)  Establish  guidance,  consistent  with 
§  68.1  (b)  and  (c),  for  student  eligibility 
to  attend  Section  6  School 
Arrangements  located  outside  of 
CONUS,  Alaska,  and  Hawaii  and 
operated  by  the  Military  Department 
concerned.  Gain  the  approval  of  the 
ASD(FM&P),  or  designee,  and  the  GC, 
DoD.  or  designee,  before 
implementation. 

(c)  The  Installation  Commanders,  or 
for  Puerto  Rico,  the  Area  Coordinator, 
shall: 

(1)  Provide  resource  and  logistics 
support  at  each  Section  6  School 
Arrangement  located  on  the  installation. 

(2)  Ensure  the  establishment  and 
operation  of  an  elected  school  board  at 
the  Section  6  School  Arrangement, 

(3)  Ensure  the  implementation  of  DoD 
Directive  5500.7  *  (j  68.1(k))  and  that  all 
Section  6  School  Arrangement  personnel 
are  counseled  and  familiarized  with  its 
contents. 

(4)  Provide  installation  staff  personnel 
to  advise  the  school  board  in  budget, 
civil  engineering,  law,  personnel, 
procurement,  and  transportation 
matters,  when  applicable. 

(5)  Disapprove  actions  of  the  school 
board  that  conflict  with  applicable 
statutes  or  regulations.  Disapprovals 
must  be  in  writing  to  the  school  board 
and  shall  note  the  specific  reasons  for 
the  disapprovals,  A  copy  of  this  action 
shall  be  forwarded  through  channels  of 
the  Military  Department  concerned  to 
the  ASD(FM&P),  or  designee. 

(6)  Ensure  the  safety  of  students 
traveling  to  and  from  the  on-base  (post) 
school(s). 


'  See  footnote  1  to  §  68.4(e). 
*  See  footnote  1  to  {  68.4(e). 
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(7)  Ensure  that  comptrollers  and  other 
support  elements  comply  with  the 
authorized  execution  of  funds  for 
Section  6  School  Arrangements  in 
accordance  with  the  budget  approved 
by  the  ASD(FM&P),  or  designee.  j 

(d)  The  Section  6  Dependents'  School 
Board  shall: 

(1)  Review  and  monitor  school 
expenditures  and  operations,  subject  to 
audit  procedures  established  under  this 
part  and  consistent  with  §  68.1  (a)  and 
(b). 

(2)  Conduct  meetings,  approve 
agendas,  prepare  minutes,  and  conduct 
other  activities  incident  to  and 
associated  with  Section  6  School 
Arrangements. 

(3)  Recruit  and  select  a 
Superintendent  for  the  Section  6  School 
Arrangement  under  the  school  board's 
jurisdiction. 

(4)  Provide  the  Superintendent  with 
regular  constructive  written  and  oral 
evaluations  of  his  or  her  performance. 
Evaluations  should  be  linked  to  goals 
established  by  the  school  board  with  the 
assistance  of  the  Superintendent. 

(5)  Provide  the  Superintendent  the 
benefit  of  the  school  board's  counsel  in 
matters  on  individual  school  board 
member's  expertise. 

(6)  Ensure  the  attendance  of  the 
Superintendent,  or  designee,  at  all 
school  board  meetings. 

(7)  Review  and  approve  school 
budgets  prior  to  submission  to  the 
ASD(FM&P).  or  designee,  through 
channels  of  the  Military  Department 
concerned. 

(8)  Establish  policies  and  procedures 
for  the  operation  and  administration  of 
the  Section  6  School  Arrangement(8). 

(9)  Provide  guidance  and  assistance  to 
the  Superintendent  in  the  execution  and 
implementation  of  school  board  policies, 
rules,  and  regulations. 

(10)  Consult  with  the  Superintendent 
on  pertinent  school  matters,  as  they 
arise,  which  concern  the  school  and  on 
which  the  school  board  may  take  action. 

(11)  Channel  communications  with 
school  employees  that  require  action 
through  the  Superintendent  and  refer  all 
applications,  complaints,  and  other 
communications,  oral  or  written,  to  the 
Superintendent  in  order  to  ensure  the 
proper  processing  of  such 
communications. 

(12)  Establish  policies  and  procedures 
for  the  effective  processing  of,  and 
response  to,  complaints. 

(e)  The  Section  6  School  Arrangement 
Superintendent  shall: 

(1)  Serve  as  the  chief  executive  officer 
to  the  school  board  to  ensure  the 
implementation  of  the  school  board's 
policies,  rules,  and  regulations. 


(2)  Attend  all  school  board  meetings, 
or  send  a  designee  when  unable  to 
attend,  sitting  with  the  school  board  as  a 
non-voting  member. 

(3)  Provide  advice  and 
recommendations  to  the  school  board 
and  the  Installation  Commander  or  Area 
Coordinator  on  all  matters  and  policies 
for  the  operation  and  administration  of 
the  school  system. 

(4)  Recruit,  select,  and  assign  all 
professional  and  support  personnel 
required  for  the  school  system.  Teachers 
and  school  administrators  shall  hold,  at 
a  minimum,  a  current  and  applicable 
teaching  or  supervisory  certificate, 
respectively,  from  any  of  the  50  States, 
Puerto  Rico,  the  District  of  Columbia,  or 
the  DoD  Dependents'  Schools  system. 
Additional  certification  may  be 
necessary  to  comply  with  respective 
State  or  U.S.  national  accreditation 
association  standards  and  requirements. 

(5)  Determine  retention  or  termination 
of  employment  of  all  school  personnel 
under  applicable  Federal  regulations. 

(6)  Organize,  administer,  and 
supervise  all  school  personnel  to  ensure 
that  the  curriculum  standards, 
specialized  programs,  and  level  of 
instruction  are  comparable  to  accepted 
educational  practices  of  the  State  or  the 
District  of  Columbia,  as  applicable. 

(7)  Be  responsible  for  the  fiscal 
management  and  operation  of  the  school 
system  to  include  execution  of  the 
budget  as  approved  by  ASD(FM&P).  or 
designee,  and  in  accordance  with  school 
board  guidance. 

(8)  Ensure  the  evaluation  of  all  school 
employees  on  a  regular  basis. 

(9)  Ensure  the  maintenance  of  all 
school  buildings,  grounds,  and  property 
accounting  records. 

(10)  Ensure  the  procurement  of 
necessary  school  supplies,  equipment, 
and  services. 

(11)  Ensure  the  preparation  of  the 
aimual  Section  6  School  Arrangement 
budget  as  approved  by  the  school  board, 
and  as  required  by  the  ASD(FM&P),  or 
designee,  and  the  Military  Department 
concerned,  in  accordance  with  guidance 
provided  by  the  ASD(C).  or  designee, 
under  DoD  7220.9-M. 

(12)  Ensure  the  maintenance  of  a 
professional  relationship  with  local  and 
State  school  officials. 

(13)  Ensure,  wherever  practicable,  the 
maintenance  of  accreditation  of  the 
Section  6  School  Arrangement  by  the 
State  and/or  applicable  regional 
accreditation  agencies. 

(14)  Operate  the  school  consistent 
with  applicable  Federal  statutes  and 
regulations,  and  with  State  statutes  and 
regulations  that  are  made  applicable  to 
the  Section  6  School  Arrangement  by 
this  part. 


(15)  Ensure  the  submission  of  an 
annual  statement  to  the  Military 
Department  concerned  demonstrating 
comparability  of  the  free  public 
education  provided  in  the  Section  6 
School  Arrangement(s). 

(16)  Ensure  the  implementation  of  the 
local  State  plan  or  regulatory  guidelines 
for  compliance  with  §  68.1(g).  If  the 
State  on  which  a  Section  6  School 
Arrangement's  comparability  is  based 
has  not  adopted  a  State  plan,  the 
responsible  Section  6  School  System 
Superintendent  shall  choose  the  State 
plan  of  an  adjacent  State  to  follow.  If  no 
adjacent  State  has  adopted  a  State  plan, 
the  Superintendent  shall  select  the  State 
plan  of  another  State  that  is  similar  to 
the  State  in  which  the  Section  6  School 
Arrangement  is  located. 

(f)  Section  6  School  Board  Elections. 
A  school  board  for  a  Section  6  School 
Arrangement,  as  authorized  by  section 
1009(d)  of  S  68.1(c).  shall  be  empowered 
to  oversee  school  expenditures  and 
operations,  subject  to  audit  procedures 
established  by  the  Secretary  of  Defense 
and  under  §  68.1(b).  The  Secretary  of  the 
respective  Military  Department  shall: 

(1)  Ensure  that  the  school  board  is 
composed  of  a  minimum  of  three 
members  elected  only  by  parents  or 
legal  guardians  (military  or  civilian)  of 
students  attending  the  school  at  the  time 
of  the  election.  The  terms  for  school 
board  members  are  to  be  established  as 
between  one  and  three  years. 

(2)  Ensure  the  following  procedures 
for  a  school  board  election  are 
observed: 

(i)  Parents  shall  have  adequate  notice 
of  the  time  and  place  of  the  election. 

(ii)  Election  shall  be  conducted  by 
secret  ballot.  The  candidate(8)  receiving 
the  greatest  number  of  votes  shall  be 
elected  as  school  board  member(s). 

(iii)  Personnel  employed  in  the  school 
system  shall  not  be  school  board 
members,  except  for  the  Superintendent, 
who  serves  as  a  non-voting  member. 

(iv)  Nominations  shall  be  by  petition 
of  parents  of  students  attending  the 
school  at  the  time  of  the  election.  Votes 
may  be  cast  at  the  time  of  election  for 
write-in  candidates  who  have  not  filed  a 
nomination  petition  if  the  write-in 
candidates  otherwise  are  qualified  to 
serve  in  the  positions  sought. 

(v)  The  election  process  shall  provide 
for  the  continuity  of  school  board 
operations. 

(vi)  Vacancies  that  occur  among 
members  of  the  elected  school  board 
may  be  filled  to  complete  unexpired 
terms  by  either  election  of  members  by  a 
special  election  process  or  by  a  school 
board  election  process  if  at  least  three 
school  board  members  serving  were 


elected  by  parents.  Members  elected  to 
fill  unexpired  terms  shall  not  serve  more 
than  one  year,  unless  elected  by  parents 
of  the  students. 

(vii)  The  responsibility  for  developing 
the  plans  for  and  conducting  the  school 
board  election  rests  with  the 
Superintendent  and  the  school  board. 

§  68.7    Effective  date  and  implementation. 

This  part  is  effective  October  16, 1987. 
The  Secretary  of  each  Military 
Department  shall  forward  two  copies  of 
the  Military  Department's  implementing 
documents  to  the  ASD(FM&P)  within  120 
days. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
November  13, 1987. 
|FR  Doc.  87-26698  Filed  11-18-67:  8:45  amj 
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Department  of  the  Army 
32  CFR  Part  552 

Entry  Regulations  for  Certain  Army 
Training  Areas  In  Hawaii 

agency:  Department  of  the  Army,  DOD. 
action:  Final  rule. 


SUMMARY:  This  Action  revises  the  entry 
regulations  for  certain  Army  training 
areas  in  Hawaii  to  improve  readability 
while  making  minor  changes  in  format. 
This  revision  publishes  the  correct 
maximum  fine  ($5,000.00)  for  violation  of 
the  Internal  Security  Act  of  1950,  section 
21  (50  U.S.C.  797). 
EFFECTIVE  DATE:  December  21. 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Major  George  L  Hancock,  Chief. 
Administrative  Law  Division.  Office  of 
the  Staff  Judge  Advocate,  US  Army 
Support  Command,  Hawaii  96858-5000. 
(BOB)  438-2291/2292. 
SUPPLEMENTARY  INFORMATION:  This 

section  provides  the  public  notice  that 
entry  into  the  training  areas  identified 
herein  is  prohibited  except  as 
authorized  under  the  procedures 
established  by  this  section.  Entry  upon 
these  training  areas  is  restricted 
because  the  continued  and 
uninterrupted  use  of  these  training  areas 
by  the  military  is  vital  in  order  to 
maintain  and  improve  combat  readiness. 
Moreover,  conditions  exist  within  these 
training  areas  which  could  be  dangerous 
to  any  unauthorized  persons  who  enter 
these  areas.  This  section  alerts  the 
public  to  the  fact  that  entry  into  the 
identified  training  areas  in  Hawaii  is 
prohibited  at  all  times  except  as 
authorized  under  the  procedures 
established  by  this  section. 


Executive  Order  12291 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  the  Secretary 
of  the  Array  has  classified  this  action  as 
non-major.  The  effect  of  the  final  rule  on 
the  economy  will  be  less  than  $100 
million. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Secretary  of  the  Army  has  certified 
that  this  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperworii  Reduction  Act 

This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

List  of  SubjecU  in  32  CFR  Fart  552 

Armed  Forces,  Military  installations. 
Government  employees. 

Accordingly,  32  CFR  Part  552  is 
amended  as  follows: 

PART  552-REGULATK)NS 
AFFECTING  MtLITARY 
RESERVATIONS 

1.  The  authority  citation  for  Part  552 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  3012. 15 
U.S.C.  1601, 18  U.S.C.  1382,  31  U.S.C.  71.  40 
U.S.C.  258a,  41  U.S.C.  14  and  50  U.S.C. 

2.  Subpart  C  consisting  of  §  552.25  is 
revised  to  read  as  follows: 

Sul>part  C— Entry  Regulations  for 
Certain  Army  Training  Areas  hi  Hawaii 

§  552.25    Entry  regulations  for  certain 
Army  training  areas  in  Hawaii 

(a)  Purpose.  (1)  This  regulation 
establishes  procedures  governing  the 
entry  onto  certain  Army  training  areas 
in  Hawaii  as  defined  in  paragraph  (d)  of 
this  section. 

(2)  These  procedures  have  been 
established  to  prevent  the  interruption 
of  the  use  of  these  Army  training  areas 
by  any  person  or  persons.  The  continued 
and  uninterrupted  use  of  these  training 
areas  by  the  military  is  vital  in  order  to 
maintain  and  to  improve  the  combat 
readiness  of  the  U.S.  Armed  Forces.  In 
addition,  conditions  exist  within  these 
training  areas  which  could  be  dangerous 
to  any  unauthorized  persons  who  enter 
these  areas. 

(b)  Applicability.  The  procedures 
outlined  in  this  regulation  apply  to  all 
individuals  except  for  soldiers  and 
Army  civilians  of  the  United  States  who 


in  performance  of  their  official  duties 
enter  the  training  areas  defined  in 
paragraph  (d)  of  this  section. 

(c)  References.  Related  publications 
are  listed  below: 

(1)  Executive  Order  No.  11166  of  15 
August  1964.  (3  CFR,  1964-1965  Corap., 
pp  219-220). 

(2)  Executive  Order  No.  11167  of  15 
August  1964.  (3  CFR,  1964-1965  Comp.. 
pp  220-222). 

(3)  Title  18.  United  States  Code, 
section  1382. 

(4)  Internal  Security  Act  of  1950. 
section  21  (50  U.S.C.  797). 

(d)  Definition.  For  the  purpose  of  this 
regulation,  "certain  Army  training  areas 
in  Hawaii"  are  defined  as  follows: 

(1)  Makua  Valley,  Waianae,  Oahu. 
Hawaii:  That  area  reserved  for  military 
use  by  Executive  Order  No.  11166 
(paragraph  c(l)  of  this  section). 

(2)  Pohakuloa  Training  Area,  Hawaii: 
That  area  reserved  for  military  use  by 
Executive  Order  No.  11167  (paragraph 
c(2)  of  this  section). 

(e)  Procedures.  (1)  Except  for  soldiers 
and  Army  civilians  of  the  United  States 
in  the  performance  of  their  duties,  entry 
onto  Army  training  areas  described  in 
paragraph  (d)  of  this  section  for  any 
purpose  whatsoever  without  the 
advance  consent  of  the  Commander. 
United  States  Army  Support  Command. 
Hawaii,  or  his  authorized 
representative,  is  prohibited  (paragraph 
(c)(3)  and  (c)(4)  of  this  section). 

(2)  Any  person  or  group  of  persons 
desiring  the  advance  consent  of  the 
Commander,  United  States  Army 
Support  Command.  Hawaii,  shall,  in 
writing,  submit  a  request  to  the 
following  address:  Commander, 
USASCH.  ATTN:  Chief  of  Staff,  Fort 
Shafter,  Hawaii  96858-5000. 

(3)  Each  request  for  entry  will  be 
considered  on  an  individual  basis 
weighing  the  operational  and  training 
commitments  of  the  area  involved, 
security,  and  safety  with  the  purpose, 
size  of  party,  duration  of  visit, 
destination,  and  the  military  resources 
which  would  be  required  by  the  granting 
of  the  request. 

(f)  Violations.  (1)  Any  person  entering 
or  remaining  upon  any  training  area 
described  in  paragraph  (d)  without  the 
advance  consent  of  the  Commander. 
USASCH,  or  his  authorized 
representative,  shall  be  subject  to  the 
penalties  prescribed  by  paragraph  (c)(3) 
of  this  section,  which  provides  in 
pertinent  part;  "Whoever,  within  the 
jurisdiction  of  the  United  States,  goes 
upon  any  military,  naval  *  *   * 
reservation,  post,  fort,  arsenal,  yard, 
station,  or  installation,  for  any  purpose 
prohibited  by  law  or  lawful  regulation 


44394      Federal  Register  /  Vol.  52.  No.  223  /  Thursday.  November  19.  1987  /  Rules  and  Regulations 


*  *  *  shall  be  fined  not  more  than 
$300.00  or  imprisoned  not  more  than  6 
months  or  both." 

(2)  Moreover,  any  person  who 
willfully  violates  this  regulation  is 
subject  to  a  fine  not  to  exceed  $5,000.00 
or  imprisonment  for  not  rhore  than  1 
year  or  both  as  provided  in  paragraph 
(c)(4)  of  this  section. " 

(3)  In  addition,  violation  of  this 
regulation  by  persons  subject  to  the 
Uniform  Code  of  Military  Justice  (10 
U.S.C.  601-940)  is  a  violation  of  Article 
92  of  the  Uniform  Code  of  Military 
Justice. 

|ohn  O.  Roach,  II. 

A  rmy  Liaison  Officer  with  the  Federal 
Register. 
\VR  Doc.  87-26176  Filed  11-18-67;  8:45  ani] 

MLUNG  CODE  371(MW-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 
IA-1-FRL-3289-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  Group  III  CTG 
Regulation 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts.  This  revision  requires 
reasonable  available  control  technology 
(RACT)  to  reduce  volatile  organic    1 
compound  (VOC)  emissions  from     I 
synthetic  organic  chemical  and  polymer 
manufacturing  equipment.  The  intended 
effect  of  this  action  is  to  approve  a 
regulation  adopted  by  the  State  to  fulfill 
commitments  made  in  its  fully  approved 
ozone  attainment  plan.  This  action  is 
being  taken  in  accordance  with  section 
110  of  the  Clean  Air  Act. 
effective  date:  This  rule  will  become 
effective  on  December  21, 1987. 

ADDIIESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Management 
Division.  U.S.  Environmental  Protection 
Agency,  jFK  Federal  Building,  Room 
2311.  Boston.  MA  02203:  Public 
Information  Reference  Unit,  EPA 
Library.  401  M  Street  SVV..  Washington 
DC  20460;  and  the  Division  of  Air 


Quality  Control.  Department  of 
Environmental  Quality  Engineering,  One 
Winter  Street,  Eighth  floor.  Boston,  MA 
02108. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  A.  Hamjian,  (617)  565-3246.  FTS 
835-3246. 

SUPPLEMENTARY  INFORMATION:  On  May 
21, 1987  (52  FR  19175).  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPR) 
for  the  Commonwealth  of 
Massachusetts.  The  NPR  proposed  to 
approve  Regulation  310  CMR  7.18(19). 
"Synthetic  Organic  Chemical 
Manufacture,"  which  requires  synthetic 
organic  chemical  manufacturing 
facilities  to  implement  a  quarterly  leak 
detection  and  repair  program  to  control 
fugitive  volatile  organic  compound 
(VOC)  emissions.  This  regulation  is 
consistent  with  the  Group  III  control 
techniques  guideline  (CTG)  document: 
Control  of  Volatile  Organic  Compound 
Leaks  from  Synthetic  Organic  Chemical 
and  Polymer  Manufacturing  Equipment 
(EPA-450/3-83-006).  This  regulation 
was  submitted  to  EPA  in  accordance 
with  commitments  made  in  the 
Massachusetts  1982  Ozone  Attainment 
Plan. 

The  revision  and  the  rationale  for 
EPA's  proposed  action  were  explained 
in  the  NPR  and  will  not  be  restated  here. 
No  public  comments  were  received  on 
the  NPR. 

Final  Action 

EPA  is  approving  Massachusetts' 
Regulation  310  CMR  7.18(19).  "Synthet.ic 
Organic  Chemical  Manufacture,"  as  a 
revision  to  the  Massachusetts  SIP.  This 
regulation  was  submitted  to  EPA  by  the 
Massachusetts  Department  of 
Environmental  Quality  Engineering  on 
November  5. 1986  and  December  10. 
1986. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  19, 1988. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone,  and 
Reporting  and  recordkeeping 
requirements. 


Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  Stale  of 
Massachusetts  was  approved  by  the  Director 
of  the  Federal  Register  on  |uly  1, 1982. 

Dated:  October  30. 1987. 
Lee  M.  Thomas, 
Administrator. 

Part  52  of  Chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

Subpart  W— Massachusetts 

1.  The  authority  citation  of  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1120  is  amended  by 
adding  paragraphs  (c)(74)  to  read  as 
follows: 

§  52. 11 20    Identification  of  Plan 


(c)  *  *  * 

(74)  Revisions  to  the  State 
Implementation  Plan  were  submitted  by 
the  Commissioner  of  the  Department  of 
Environmental  Quality  Engineering  on 
November  5, 1986  and  December  10, 
1986. 

(i)  Incorporation  by  Reference. 

(A)  Letter  dated  November  5, 1986 
from  the  Massachusetts  Department  of 
Environmental  Quality  Engineering 
(DEQE)  submitting  revisions  to  the  State 
Implementation  Plan  for  EPA  approval. 

(B)  Letter  from  the  Massachusetts 
DEQE  dated  December  10, 1986,  which 
states  that  the  effective  date  of 
Regulations  310  CMR  7.00.  "Definitions" 
and  310  CMR  7.18(19),  "Synthetic 
Organic  Chemical  Manufacture,"  is 
November  28. 1986. 

(C)  Massachusetts'  Regulation  310 
CMR  7.18(19)  entitled.  "Synthetic 
Organic  Chemical  Manufacture."  and 
amendments  to  310  CMR  7.00. 
"Definitions,"  effective  in  the 
Commonwealth  of  Massachusetts  on 
November  28, 1986. 

(ii)  Additional  materials. 

(A)  Nonregulatory  portions  of  the 
State  submittal. 

3.  Table  52.1167  of  §  52.1167  is 
amended  by  adding  the  following  lines. 
In  the  chart  below  the  date  approved  by 
EPA  and  the  Federal  Register  citation 
will  be  the  publication  date  and  citation 
of  this  document. 

§52.1167    [Amended! 
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Table  52.1167.— EPA— Approved  Rules  and  Regulations 


State  citation 


TiHe/subiect 


Date 


Data 


Federal 


submitted      JSH^  Register  52.1120(c| 

by  state      ^  glJ         eitttion 


Comments'unapproved  sections 


310CMR7XXI Statutory    auttwity.    legend;    preamble;      11/5/86;   11/19/87    52  FR- 

dehnitions  12/10/86 


310  CMR  7.18<19) Synttietic  organic  chemical  manulacture.       11/5/86. 

12/10/86 


11/19/87    52  FR- 


74  Approving  the  addition  ol  delimtions  lor  synthetic  organic  chemical 
manulaclunng  facility,  component,  m  gas  service,  light  liquid,  in 
light  liquid  sennce.  leak,  leaking  component,  monitor,  repair,  unit 
turnaround,  in  VOC  service,  quanedy.  and  pressure  reliel  valve 


74 


|FR  Doc.  87-25970  Filed  ll-18-«7:  8.45  am] 

billing  code  6560-50-M 


40  CFR  Part  146 

IFRL-3283-6] 

Underground  Injection  Control 
Program;  Dual-Completion  Monitoring 
Mechanical  Integrity  Test  for  Dual- 
Completion  Wells;  Interim  Approval 

Correction 

FR  Doc.  87-25038  was  published  on 
page  41591  in  the  issue  of  Thursday, 
October  29, 1987,  concerning  interim 
approval  of  dual-completion  monitoring 
mechanical  integrity  test  for  dual- 
completion  wells  for  certain  States.  It 
was  published  in  the  Proposed  Rules 
section  of  the  Federal  Register.  It  should 
have  appeared  in  the  Rules  section. 

For  another  correction  to  this 
document,  see  the  Corrections  section  in 
this  issue  of  the  Federal  Register. , 

billing  CODE:  1S0S-02-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  86-376;  RM-5367] 

Radio  Broadcasting  Services; 
Meridianville,  AL 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule, 

summary:  This  document  allots  Channel 
231A  to  Meridianville.  Alabama,  as  that 
community's  first  local  broadcast 
service,  in  response  to  a  petition  filed  by 
Cant  Broadcasting,  Inc.  With  this  action, 
the  proceeding  is  terminated. 
DATES:  Effective  December  28, 1987.  The 
window  period  for  filing  applications  on 
Channel  231A  at  Meridianville. 
Alabama,  will  open  on  December  29. 
1987.  and  close  on  January  28. 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commissions  Report 
and  Order,  MM  Docket  No.  86-376. 
adopted  October  30, 1987,  and  released 
November  13, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  by  adding 
Meridianville,  Channel  231A.  under 
Alabama. 

Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  87-26681  Filed  11-18-87;  8:45  am| 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  86-417,  RM-5445i 

Radio  Broadcasting  Services;  Window 
Rock,  AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  Class  C 
Channel  241  to  Window  Rock,  Arizona, 
as  that  community's  second  local  FM 


service,  in  response  to  a  petition  filed  on 
behalf  of  Western  Indian  Ministries,  Inc. 
With  this  action,  this  proceeding  is 
terminated. 

dates:  Effective  December  28. 1987.  The 
window  period  for  filing  applications  on 
Channel  241C  at  Window  Rock.  AZ.  will 
open  on  December  29, 1987.  and  close  on 
January  28, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner,  Mass  Media  Bureau, 
(202)  634-6530,  regarding  the  allocation. 
For  information  related  to  the 
application  process,  contact  Audio 
Services  Division.  FM  Branch.  Mass 
Media  Bureau,  (202)  632-6908. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-417. 
adopted  October  30 .  1987.  and  released 
November  13. 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  by  adding 
Channel  241C  to  the  entry  for  Window 
Rock.  Arizona. 

Federal  Communications  Commission. 

Mark  N.  Lipp. 

Chief  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(PR  Doc.  87-26682  Filed  11-18-87:  8:45  am| 

BILUNG  CODE  S712-0t-M 


VwiKak  tegbler  A  Vok  58.  No.  223  /  Tbwsday.  Woventber  1».  19§?  /  Rut^^  «**  Jtegalatfons 
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47  CFR  Part  73 

(MM  Docket  No.  aft-311;  RM-S34ai 


Radio  Broadcasting  Services;  Big  Bear 
City.CA 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
227A  to  Big  Bear  City.  California,  as  that 
community's  first  local  FM  service,  in 
response  to  a  petition  filed  by  [acqulyn 
A.  and  James  W.  Cottingham.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  December  28. 1987.  The 
window  period  for  filing  applications  on 
Channel  227A  at  Big  Bear  City. 
Califomia.  will  op/^a  on  December  20. 
1987,  and  close  on  January  28, 1988. 

FOa  FURTHER  INFORMATiOM  CONTACT: 

Nancy  V.  Joyner.  Mass  Mtidid  Bureau, 
(202)  634-^530. 

SUPPLEMBITAHV  INTORMATIONe  This  is  a 
summary  of  the  Con»mi«sion's  Report 
and  Order.  MM  Docket  >fo.  86-311, 
adopted  October  30, 1987,  and  reteased 
November  la  1987.  The  full  tratt  of  diis 
Commission  deosion  is  avaiitable  for 
inspecttoo  and  copying  during  normal 
business  hours  in  Ihe  I^CC  Dockets 
Branch  (Room  230%  1919  M  Street,  NW., 
VVashmgton,  DC.  The  ccwnplete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service. 
(202)857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  30037. 

List  of  Subjects  m  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  foTIows: 

Authority:  47  U.SC.  154.  303. 

§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  by  adding  Big 
Bear  City,  Channel  227 A,  under 
California. 

Fednral  Communications  Commission. 

Maiii  N.  Lipp, 

Chief  Allocations  Branch.  Policy  ajid  R'iites 

Division,  Mass  Media  Bureau. 

|FR  Doc.  87-26683  Filed  11-18-87;  8:45  am| 


47CFRPart75 

(MM  Docket  N*.  M-246;  fW-533») 

Television  Brsodcasffns  Servfees; 
Sacramento,  CA 

AGENCY:  Federal  Comnuiucai>oa» 
Commission. 

action:  Final  rule. ^^^ 

SUMMARY:  This  dbcumenf  allat&  and 
reserves  UHF  television  Channel  52  at 
Sacramento,  CA.  as  that  community's 
second  noncommercial  television 
broadcast  service,  in  response  to  a 
petrtioD  for  rale  making  filed  on  faehatf 
of  Joan  Cartino. 

As  a  result  of  a  recent  freeae  the 
Commission  hao  ia^eeed  ort  TV 
altotoaents.  or  applieatioos  dtecefor  in 
specified  aKtropotitan  aceas,  soeb  as 
Sacramento,  the  ^plicatioa  process  for 
Chaimel  52  wiU  be  de^yed  until  its 
avaitabihty  ia  aonounced  by  the 
Commission.  Potential  applicants  stay 
seek  a  waiver  of  the  freeze  based  on  the 
noncommercial  educatiorral  use  of  this 
channel.  Witb  this  action,  this 
proceeding  is  terminated. 
EfFECrnrc  date:  December  28,1987. 
FOR  FtlRTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner,  Mass  Media  Bureau. 
(202)  634-6530.  Questions  related  to  the 
application  filing  process  should  be 
addressed  to  the  Video  Services 
Division.  Television  Branch,  Mass 
Media  Bureau.  (202}  632-8357. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-246. 
adopted  October  30, 198?,  and  released 
November  13, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  intemational  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW..  Suite  140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
sontiflaes  to  read  as  foUowa: 

Authority:  47  U.S.C.  154,  303. 


§73.6«s  y 

2.  Section  73.606(b).  the  Television 
Table  of  Allotments,  is  amended  by 
amending  the  entry  for  Sacramento. 
California  to  add  Channel  '32. 


Federal  Communications  Commission. 

Mark  N.  Lipp. 

Chmf^AUaaations  Branch.  Pobcp  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  87-26680  Filed  11-18-87:  8:45  am) 

BtlUMB  COBS  UiaF*^* 

47  CFR  Part  73 

(MM  Docket  No.  87-188;  RM-S62a]. 

Radio  Broadcasting  Services;  Banks, 
OR 

AGENCY:  Federal  Communications 
Coounisaioii. 

action:  Final  rule. 

SUMMARY:  This  document,  at  the  request 
of  P-N-P  Broadcasting  and  Dea 
McCoun,  allocates  Channel  298A  to 
Banks,  Oregon,  as  the  comaKHutjr's  first 
local  FM  service.  Channel  298A  can  be 
allocated  to  Banks  in  eompfience  with 
the  Coftiwisswii  s  ■bmhiotb  awtance 
separetioB  peqairememfs  without  the 
imposJtioB  of  a  site  restriction.  Canadian 
concurrence  in  the  allotment  has  been 
received  since  the  community  is  located 
within  320  kitaraeters  of  the  U.S.- 
Canadian border.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  December  28, 1987.  The 
window  period  for  filing  applications 
wiD  open  on  December  29, 1987.  and 
close  on  January  28. 198& 

FOR  FunrTHER  iNPOMaMnoN  contact: 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-188, 
adopted  October  30, 1987.  and  released 
November  13, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  daring  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230J,  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  £t)so  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aathority:  47  U.S.C.  134,  383. 

§73.202    [Amended] 

2.  Section  73.2Q2(bK  the  FM  Table  of 
Allotmenta  bar  Oregan  is  amended  by 
adding  Banks.  Chanael  2aUu 


Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  87-26685  Filed  ll-lft-87:  8:45  am) 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  87-70;  RM-5640] 

Television  Broadcasting  Services; 
Olympia.  WA 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 


summary:  This  document  allots  UHF 
Television  Channel  67  to  Olympia, 
Washington,  as  that  community's  first 
commercial  television  service,  at  the 
request  of  Hawks  Prairie  TV 
Corporation.  Concurrence  by  the 
Canadian  government  has  been 
obtained.  The  Commission  has  imposed 
a  freeze  on  TV  allotments,  or 
applications  therefor  in  specified 
metropolitan  areas  pending  the  outcome 
of  an  inquiry  into  the  uses  of  advanced 
television  systems  (ATV)  in 
broadcasting  and  this  proposal  is 
affected  thereby.  Applications  for 
Channel  67  at  Olympia  will  not  be 
accepted  until  the  freeze  has  been  lifted. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  December  28. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-70. 
adopted  October  30. 1987,  and  released 
November  13. 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154.  303. 


§73.606    (Amended] 

2.  Section  73.606(b).  the  Table  of 
Allotments,  is  amended  by  adding 
Channel  67  at  Olympia,  Washington, 
Mark  N.  Lipp, 

Chief  Allocations  Branch,  Mass  Media 
Bureau. 

[FR  Doc.  87-26684  Filed  11-18-87;  8:45  am) 

BILLING  CODE  6712-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

48  CFR  Parts  PHS  315  and  PHS  352 

Acquisition  Regulations;  Acceptance 
of  Late  Proposals 

agency:  Public  Health  Service  (PHS), 
HHS. 

ACTION:  Final  rule;  amendment. 

summary:  This  rule  finalizes  and 
amends  the  interim  rule  with  request  for 
comments  on  alternate  late  proposal 
procedures,  published  in  the  Federal 
Register  at  51  FR  43355-43357  on 
December  2. 1986  and  corrected  at  51  FR 
45229  on  December  17. 1986.  The  final 
rule  amends  Appendix  A  to  48  CFR 
Chapter  3.  the  Public  Health  Service 
Acquisition  Regulation. 
EFFECTIVE  DATE:  November  19, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
A.  Schoenberg.  Office  of  Procurement 
and  Logistics  Policy  (202-245-0361). 
SUPPLEMENTARY  INFORMATION:  The 
interim  rule  requested  comments  on  the 
alternate  late  proposal  procedures. 
Three  (3)  comments  were  received  from 
the  public,  and  three  (3)  comments  were 
received  from  within  the  Department  of 
Health  and  Human  Services  (HHS).  All 
comments  were  favorable.  Based  on  the 
review  of  comments,  the  Department 
has  decided  to  expand  the  applicability 
of  the  alternate  late  proposal  procedures 
to  all  Public  Health  Service  (PHS) 
components.  The  interim  rule  had 
restricted  the  use  of  alternate  late 
proposal  procedures  to  only  two  (2)  PHS 
components,  the  National  Institutes  of 
Health  (NIH)  and  the  Alcohol.  Drug 
Abuse,  and  Mental  Health 
Administration  (ADAMHA).  The 
Department  has  determined  that  all  PHS 
components,  contracting  for  biomedical 
or  behavioral  research  and 
development,  should  be  able  to  take 
advantage  of  late  proposals  which  offer 
significant  cost  or  technical  advantages 
in  solving  important  health  problems. 
All  other  portions  of  the  interim  rule 
remain  unchanged. 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  Pub.  L.  96-354. 


the  Department  hereby  certifies  that  this 
final  rule  will  not  have  a  significant 
impact  on  small  business  entities.  Thus. 
a  regulatory  flexibility  analysis  has  not 
been  prepared. 

In  accordance  with  the  Paperwork 
Reduction  Act,  the  Department  hereby 
certifies  that  this  final  rule  does  not 
contain  any  additional  information 
collection  provisions  which  required  the 
approval  of  the  Office  of  Management 
and  Budget. 

The  provisions  of  this  regulation  are 
issued  under  5  U.S.C.  301;  40  U.S.C. 
486(c). 

List  of  Subjects  in  48  CFR  Parts  PHS  315 
and  PHS  352 

Government  procurement. 

Accordingly,  the  Department  amends 
Appendix  A  to  48  CFR  Ch.  3  as  set  forth 
below. 

Date:  November  2, 1987. 

Henry  G.  Kirschenmann,  fr.. 

Deputy  Assistant  Secretary  for  Procurement, 
Assistance  and  Logistics. 

As  indicated  in  the  preamble,  the 
interim  rule  published  at  51  FR  43355- 
43357  on  December  2. 1986,  and 
corrected  at  51  FR  45229  on  December 
17. 1986.  is  adopted  as  final  with  the 
following  change: 

1.  The  authority  citation  for  Parts  PHS 
315  and  PHS  352  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 
PART  PHS  315— {AMENDED] 

PHS  315.412  [Amendedj 

2.  Section  PHS  315.412  is  amended  by 
removing  the  first  sentence  in  paragraph 
(c)(1). 

[FR  Doc.  87-26750  Filed  11-18-67;  8:45  am] 

BILUNG  CODE  41SO-17-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Status  for  Uatris  Hellerl 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

summary:  The  Service  determines 
Liatris  helleri  (Heller's  blazing  star),  a 
perennial  herb  limited  to  seven 
populations  in  North  Carolina,  to  be  a 
threatened  species  under  the  authority 
of  the  Endangered  Species  Act  (Act)  of 
1973.  as  amended.  Liatris  helleri  is 
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threatened  by  recreationaf  development 
of  the  hifh  motmtam  peaks  where  it 
grows  and  by  trampHng  and  habitat 
disturbance  due  to  heary  ose  by  hikers 
and  climbers.  This  action  will  implemerrt 
Federal  protection  prorided  by  the  Act 
for  Liatris  heUeri. 

DATErThe  effective  date  of  this  rule  is 
December  21. 1987.  | 

AOORESS:  The  complete  Tile  for  this  rule 
is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Asheville  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  100  Otis 
Street.  Room  224.  Asheville,  North    j 
CarotiM  28801.  I 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Nora  Murdock  at  the  above  address 
(704/259-0321;  FTS  872-0321). 
TART  INFORMATION- 


Background 

Liatris  helleri,  described  by  T.C. 
Porter  in  1891  from  material  coBeeted  in 
North  CaroBna.  is  a  pereniml  herb  with 
one  or  more  erect  or  ardiing  stem* 
arisii^  from  a  taft  of  nairow,  pale  green 
basal  leaves.  The  stems  reach  up  to  4 
decimeters  in  height  and  are  tofi^d  by  a 
showy  spike  of  lavender  flowers  7  to  20 
centimeters  long.  Flowering  occurs  from 
July  through  September  nvith  fruits  j 
present  irom  September  through      I 
October  (Krai  1983.  Radford  et  ai  1964). 
Although  the  taxonomy  of  the  genua  is 
complex  Liatris  helleri  can  be 
distinguished  from  other  similar  high 
altitude  species  of  Liatris  by  its  much 
shorter  pappus,  ciliate  petioles, 
internally  pilose  corolTa  tubes,  and 
lower,  stockier  habit  (Gaiaer  1946, 
Cronquist  1980).  Additional  virork  is 
underway  on  plants  at  two  of  the  sites, 
which  Biay  result  in  their  being 
redescribed  as  a  taxonomically  separate 
entity  (Sutler,  in  preparation).  If  this  is 
doTK,  an  editorial  change  to  the  List  of 
Endangered  and  Threatened  Plants  will 
be  made  to  also  include  the  new  taxon. 
Liatris  helleri  is  a  species  endemic  to 
a  few  scattered  summits  in  the  northern 
Blue  Ridge  Mountains  of  North  Carolina 
The  species  grows  on  high  elevation 
ledges  of  rock  ootcrops  in  shalk>w,  acid 
soils  where  it  is  exposed  to  fall  sunligbt 
Nine  populations  df  Liatris  helleri  have 
been  reported  historically;  seven  remain 
in  existence.  Four  of  these  populations 
are  in  Avery  County  with  one 
population  each  remaining  in  Caldwell. 
Ashe,  and  Burke  Counties,  North  j 
Carolina.  Frve  of  the  remaining      ' 
populations  are  located  on  privately 
owned  lands,  and  two  are  located  on 
public  land  administered  by  the  U.S. 
Forest  Service  and  the  National  Park 
Service.  Two  additional  populations 
were  hietorically  known  for  the  species, 


but  one  site  (Watauga  County)  has  since 
undergone  residential  development,  and 
the  otfcer  {Mltehel!  ComrtyJ  has  been 
subjectBd  to  intensire  recreational  use. 
Liatris  helleri  has  not  been  reloeated  at 
either  locaKty  daring  recent  searches. 
The  continued  existence  of  Liatris 
heUeri  » threatened  by  trampling  and 
habitat  disturbance  6»e  to  heavy  use  of 
ito  habitat  by  hik«r»  and  other 
recreational  users  as  well  as 
development  for  eomnwrciat  recreation 
facilities  and  residential  parpoaes 
(Massey  et  al.  1980). 

Construction  of  new  trails,  other 
recreational  improvements,  significant 
increases  in  intensity  of  recreational 
use.  or  intensive  development  at  any  of 
the  sites  could  ^rther  jeopardize  thi& 
plant.  Most  of  the  populations  occupy  a 
very  aawll  totai  area,  with  fewer  thiui  2B 
individual  plants  at  2  of  the  7  sites. 
Three  of  tb«  privately  owned  siteo  have 
been  developed  aa  commercial 
recreatioii  facilities;  develafiment  et  a 
fourth  site  a»  »  ski  slope  i»  cumntly 
underway.  The  fifH»  privately  owned 
site  belongs  to  Tlie  Nature  Conservancy 
and  is  protected.  The  two  sites  in  public 
ownership  are  located  in  scenic  areas 
which  attract  large  numbers-  of  visitors 
annusDy. 

Federal  Govemnient  actions  on  this 
species  began  with  section  12  of  the 
Endangered  Species  Act  of  1973.  which 
direct^  the  Secretary  of  the 
Smithsonian  lastitutioa  to  prepare  a 
report  on  those  plants  considered  to  be 
endangieied,  thieatened..  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress  on 
January  9. 1975.  The  Service  published  a 
notice  in  the  luly  1. 1975.  Federal 
Register  [40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  aa  a  petition  within  the 
context  of  section  4(c)(2)  (now  section 
4(b)(3))  of  the  Act  and  of  its  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  within.  Liatris  helleri  was 
included  in  the  luly  1. 1975,  Notice  of 
Review.  On  December  15. 1980.  the 
Service  published  a  revised  Notice  of 
Review  for  Native  PlarUs  in  the  Federal 
Register  (45  FR  82480);  Liatris  helleri 
was  included  in  that  notice  as  a 
category-1  speciea.  Category-1  species 
are  those  species  for  which  the  Service 
currently  has  on  Hie  substantial 
information  on  biological  vulnerability 
and  threats  to  support  proposing  to  list 
them  as  endangered  or  threatened 
species.  On  November  28. 1983,  the 
Service  published  a  supplement  to  the 
Notice  of  Review  for  Native  Plants  in 
the  Federal  Register  (48  FR  53640);  the 
plant  notice  was  again  revised 
September  27, 1985  (50  FR  39526).  Lio/r/s 
helleri  was  included  as  a  category-2 


species  in  the  1983  supplement  and  the 
1985  revised  notice.  Category^Z  species 
are  those  for  whidr  Kstfng  as 
endangered  or  threaienetf  may  be 
wanwiled  bot  for  which  substantial 
data  on  biological  vukfMrabihty  and 
threats  are  not  currently  known  or  on 
file  to  support  proposed  rules. 
Subsequent  to  that  notice;  thoServfce 
received  a  draft  report  on  the  status  and 
taxonomy  6tLi&tria  helkri  (Suftter,  i» 
preparation).  This  report  and  other 
availabfe  hifeiMation  indicate  that  the 
addition  of  Liatris  heUeri  to  the  Perferal 
List  of  Endangered  and  Threatened 
Plants  is  warranted. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act,  as  amended  in  1982, 
requires  the  Secretary  to  make  certain 
fintfings  en  penAhg  petfticras  within  12 
months  o#  Ihek  receipt.  Seetfon  2(bKl}  of 
the  1962  anwndmcnt*  fiirlher  requires 
that  aU  petitions  pcRribig  oa  Octebsr  13, 
1982,  be  treated  a  halving  bstn  newly 
submitted  oo  thai  dntB.  Tbis  was  Ae 
case  for  Liatri*  beUai  becaoae  sf  the 
acceptance  of  the  ISffS  SnithaoaiaM 
report  as  a  petitiaikhftOciobertiiaw 
1984. 19B5,  Md  1986v  the  Service  found 
that  the  petiticHied  listia§  of  Liatria, 
heUeri  was  warraated  bat  ptecluded  by 
other  listing  actions  of  a  higher  priority 
and  that  additional  data  on  vulnerability 
and  threats  were  still  being  gathered. 
The  February  19. 1887,  proposal  of 
Liatris  helleri  to  be  threatened 
constituted  the  next  12-month  finding  for 
this  species. 

Sumraacy  af  Coaunents  and 
Recommendations 

In  the  February  19v  1987,  proposed  rule 
(52  FR  5156)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  fectual  reports  or 
information  that  might  contribote  to  the 
development  of  a  final  nrfe.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  oUier  interested 
parties  were  contacted  and  requested  to 
comment  Newspaper  notices  inviting 
public  comment  were  published  in  the 
Morgan  toa  Newa-Heraki  and  &e 
Skyland  Post-  Times  on  March  15. 1987. 
and  March  11. 1987.  respectively. 

Nine  comments  were  received.  Of 
these,  seven  respondents  expressed 
support  for  the  proposal  including  the 
North  Carolina  Department  of 
Agriculture,  the  \}&.  Forest  Service. 
North  Carolina  Natural  Heritage 
Program,  the  Tennessee  Departarent  of 
Conservation,  and  the  Southern 
Appalachian  Htghtandt  Conservancy. 
Two  additional  comments  were  received 
which  offered  no  new  information  and 
did  not  take  a  position  on  the  proposal. 
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One  of  these  latter  respondents,  a 
commercial  nursery,  mentioned  that  the 
species  may  have  value  for  the 
horticultural  trade.  Respondents  that 
supported  the  proposal  also  expressed 
strong  support  for  the  decision  not  to 
designate  critical  habitat,  due  to  the 
probability  of  increasing  the  taking 
threat  to  the  few  remaining  populations. 

Summary  of  Factors  Affecting  die 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Liatris  helleri  should  be  classified 
as  a  threatened  species.  Procedures 
found  at  section  4(a)(1)  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.)  and  regulations  (50  CFR  Part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Liatris  helleri  Porter  (Heller's  blazing 
star)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Seven 
populations  of  Liatris  helleri  are  known 
to  exist  in  Caldwell,  Avery.  Ashe,  and 
Burke  Counties,  North  Carolina.  Two 
other  historically  known  populations 
have  apparently  been  extirpated  due  to 
residential  development  and  heavy 
recreational  use.  Only  three  of  the  seven 
extant  populations  are  afforded  some 
protection  from  human-induced  habitat 
alterations.  The  four  other  populations 
occur  on  lands  which  have  been  or  are 
being  developed  for  commercial 
recreation  use.  Of  the  three  partially 
protected  sites,  only  the  one  owned  by 
The  Nature  Conservancy  receives  full 
protection  from  human  disturbance. 
Those  on  lands  administered  by  the  U.S. 
Forest  Service  and  the  National  Park 
Service  are  subject  to  heavy 
recreational  use.  The  greatest  damage  to 
Liatris  helleri  in  the  past  has  probably 
come  from  the  commercial  development 
of  the  open  mountain  summits  where  it 
occurs.  The  construction  of  trails, 
parking  lots,  roads,  buildings, 
observation  platforms,  suspension 
bridges,  and  other  recreational, 
residential,  and  commercial  facilities 
has  taken  its  toll  on  the  species  either 
through  the  actual  construction  process 
or  by  trampling  due  to  hikers  and 
sightseers  (Krai  1983).  Currently,  heavy 
trampling  occurs  at  two  of  the  locations 
where  Liatris  helleri  is  known  to 
survive;  however,  the  high  intensity  use 
and  potential  impact  from  increased  use 
and  development  pose  serious  threats  to 


all  of  the  the  small  habitats  occupied  by 
this  species,  particularly  if  additional 
development  occurs  (Massey  et  al. 
1980).  With  anticipated  increased  usage 
by  sightseers,  rock  climbers,  and  hikers 
at  six  of  the  remaining  seven  localities 
where  Liatris  helleri  occurs,  significant 
impact  on  this  species  in  the  form  of 
increased  soil  erosion,  soil  compaction, 
and  trampling  could  occur  if  protection 
is  not  provided.  Likewise,  additional 
development  at  any  of  the  locales  (such 
as  expansion  of  trails  or  sidewalks, 
construction  of  additional  visitor 
facilities,  or  residential  development) 
could  further  threaten  the  species  if 
proper  planning  does  not  occur. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Liatris  helleri  is  not  currently 
a  significant  component  of  the 
commercial  trade  in  native  plants; 
however,  other  species  of  the  genus  are 
regularly  sold  in  the  commercial 
wildflower  trade.  As  noted  by  one  of  the 
respondents  to  the  proposal,  Liatris 
helleri,  with  its  compact  habit  and 
attractive  lavender  flowers,  has 
potential  for  horticultural  use,  and 
publicity  could  generate  an  increased 
demand. 

C.  Disease  orpredation.  Not 
applicable  to  this  species  at  this  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Liatris  helleri  is 
afforded  legal  protection  in  North 
Carolina  by  North  Carolina  General 
Statute.  Chapter  106,  Article  19-B, 
202.12-202.19,  which  prohibits  intrastate 
trade  and  taking  of  plants  without  a 
State  permit  and  written  permission  of 
the  landowner.  Liatris  helleri  is  listed  in 
North  Carolina  as  threatened.  State 
prohibitions  against  taking  are  difficult 
to  enforce  and  do  not  cover  adverse 
alterations  of  habitat  or  unintentional 
damage  from  recreational  use.  The 
Endangered  Species  Act  will  provide 
additional  protection  and 
encouragement  of  active  management 
for  Liatris  helleri.  particularly  on 
Federal  lands. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  As 
mentioned  in  the  "Background"  section 
of  this  rule,  many  of  the  remaining 
populations  are  small  in  numbers  of 
individual  stems  and  in  terms  of  area 
covered  by  the  plants.  Therefore,  little 
genetic  variability  exists  in  this  species, 
making  it  more  important  to  maintain  as 
much  habitat  and  as  many  of  the 
remaining  colonies  as  possible.  Liatris 
helleri  is  an  early  pioneer  species 
growing  on  rock  ledges  in  full  sun. 
Depending  upon  the  elevation  and 
suitability  of  the  site  for  supporting 
woody  vegetation,  invasion  by 


ericaceous  shrubs  and  trees  may  occur, 
which  could  eliminate  Liatris  helleri  by 
overcrowding  and  shading.  Since  this 
type  of  succession  is  a  slow  process,  this 
is  not  considered  an  immediate  threat  to 
survival  of  the  species.  However,  proper 
management  planning  for  Liatris  helleri 
is  needed  to  address  this  aspect  of  the 
species'  biology.  Natural  rock  shdes. 
severe  storms  or  droughts,  or  other 
natural  events  may  also  eliminate 
populations  of  this  plant. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Liatris  helleri 
as  threatened.  With  two  of  the  nine 
known  populations  having  been 
extirpated  and  six  of  the  remaining 
seven  subject  to  some  form  of  threat, 
this  species  warrants  protection  under 
the  Act  Threatened  status  seems 
appropriate  because  the  complete 
extirpation  of  most  remaining 
populations  is  not  imminent.  Because 
the  areas  occupied  by  the  plant  are 
usually  small,  it  is  easily  possible  for  a 
concerned  landowner  or  developer  to 
preserve  the  habitat  needed  for  the 
plant's  survival.  This  has  been  done 
successfully  in  the  cases  of  two  of  the 
commercial  recreation  areas  where  the 
plant  occurs.  Critical  habitat  is  not  being 
designated  for  the  reasons  discussed 
below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Liatris  helleri  at  this  time. 
With  its  showy  flowers,  and  with  other 
members  of  the  genus  already  in 
commercial  trade,  the  species  has  high 
potential  for  horticultural  use.  Increased 
publicity  and  the  provision  of  specific 
location  information  associated  with 
critical  habitat  designation  could  result 
in  taking  pressures  on  the  species. 
Although  taking  and  reduction  to 
possession  of  threatened  plants  from 
lands  under  Federal  jurisdiction  is 
prohibited  by  the  Endangered  Species 
Act,  taking  provisions  are  difficult  to 
enforce.  Publication  of  critical  habitat 
descriptions  would  make  Liatris  helleri 
more  vulnerable  and  would  increase 
enforcement  problems  for  the  U.S. 
Forest  Service  and  the  National  Park 
Service.  Also,  the  populations  on  private 
lands  would  be  more  vulnerable  to 
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taking.  Increased  visits  to  population 
locations  stimulated  by  critical  habitat 
designation  could  therefore  adversely 
affect  the  species.  The  Federal  and  State 
agencies  and  landowners  involved  in 
managing  the  habitat  of  this  species 
have  been  informed  of  the  plant's 
locations  and  of  the  importance  of 
protection.  Protection  of  the  species' 
habitat  will  be  addressed  through  the 
recovery  process  and  through  the 
Section  7  jeopardy  standard.  Therefore, 
the  determination  of  critical  habitat 
would  not  be  prudent,  and  no  additional 
benefit  would  result  from  it.  j 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals,  llie  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Siervice  foUowing  Usting.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(aj  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  Usted  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

The  U.S.  Forest  Service  and  the 
National  Park  Service  have  jurisdiction 
over  portions  of  this  species'  habitat. 
Federal  activities  that  could  impact 
Liatris  helleri  and  its  habitat  in  the 
future  include,  but  are  not  limited  to.  the 


following:  construction  of  recreational 
facilities  (including  trails,  buildings,  or 
maintenance  of  such  facilities),  use  of 
aerially-applied  retardants  in  fire- 
fighting  efl^orts,  road  construction, 
permits  for  mineral  exploration,  and  any 
other  activities  that  do  not  include 
planning  for  this  species'  continued 
existence.  The  Service  will  work  with 
the  involved  agencies  to  secure 
protection  and  proper  management  of 
Liatris  helleri  while  accommodating 
agency  activities  to  the  extent  possible. . 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.71,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  threatened  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
Seeds  from  cultivated  specimens  of 
threatened  plant  species  are  exempt 
from  these  prohibitions  provided  that  a 
statement  of  "cultivated  origin"  appears 
on  their  containers.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  The  Act 
and  50  CFR  17.72  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  species  under  certain 
circumstances.  With  respect  to  Liatris 
helleri.  it  is  anticipated  that  few  trade 
permits  would  ever  be  sought  or  issued 
since  this  species  is  not  common  in 
cultivation  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Federal  Wildlife  Permit 
Office.  U.S.  Fish  and  Wildlife  Service, 
Washington,  DC  20240  (703/235-1903). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 


was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  SO  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 

PART  17-{AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  CFR,  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205. 87  Stat.  884;  Pub. 
L.  94-359,  90  Stat.  911;  Pub.  L.  95-632,  92  Stat. 
3751;  Pub.  L.  96-159.  93  Stat.  1225;  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  at  seq.);  Pub. 
L  99-625. 100  Stat.  3500  (1986),  unless 
otherwise  noted. 

2.  Amend  S  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Asteraceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12    EndangerMi  and  Mtreatened 


Species 


Scientific  name 


Common  name 


Historic  range 


status  Whenteled         ^*^  S«*°* 

hatxtst  rutes 


ASTERACEAE-Aster  (amity: 
Liatris  heVeri. 


Heller's  blazing  star.. 


USA  INC) . 


300 


fM 


Dated:  October  22, 1987. 
Susan  Recce, 

AcUng  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  87-26710  FUed  11-16-67;  8:45  am| 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  imerested  persons  an 
opportunity  to  participate  in  tiie  aile 
malung  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMEMT  OF  AGRICULTURE 
F«d«ral  Crop  Insurance  Corporation 

7  CFR  Part  401 

(Amdt  No.  21;  Doc  No.  4931S] 

General  Crop  Insurance  Regulations; 
Frost/FreoM  Potato  Option 

AOENCV:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACnoN:  Proposed  rule. 


r.  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401).  effective  for  the  1988 
and  succeeding  crop  years,  by  adding  a 
new  subpart.  7  CFR  401.130,  to  be 
known  as  the  Frost/Freeze  Potato 
Option.  The  intended  effect  of  this  rule 
is  to  provide  the  regulations  containing 
the  provisions  for  frost/freeze  crop 
insurance  protection  on  potatoes  as  an 
option  to  the  Potato  Crop  Insurance 
endorsement  (7  CFR  401.128).  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 
DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  December  21, 
1987  to  be  sure  of  consideration. 


:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building.  U.S.  Department  of 
Agriculture,  Washington.  DC.,  20250. 
FOR  FURTHCR  INRNUtATKNI  CONTACT: 

Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  DC,  20250, 
telephone  (202)  447-3325. 
SUPFLEMENTARV  INFOflMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
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established  for  these  regulations  is 
established  as  October  1, 1992. 

E.  Ray  Fosse.  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  exports  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  Federal  paperwork  burden 
for  individuals,  small  businesss,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  catalog  of 
Federal  Domestic  Assistance  under  No. 
10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernment 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401).  a  new  section  to  be 
known  as  7  CFR  401.130.  the  Frost/ 
Freeze  Potato  Option,  effective  for  the 
1988  and  succeeding  crop  years,  to 
provide  the  provisions  for  insuring 
potatoes  against  damage  from  frost  or 
fi-eeze. 

The  frost  freeze  option  is  a  new 
program  for  1988  crop  year.  It  is  a 
modification  of  the  frost/freeze  chart 
used  in  conjunction  with  the  1986  loss 
adjustment  procedures.  Effective  for  the 
1988  crop  year,  the  frost/freeze 
provisions  will  be  applicable  to  the 
Northern  Potato  Endorsement,  proposed 
to  be  added  to  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401), 
as  7  CFR  401.128. 


FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation.  Room  4090,  South  Building. 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250,  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations. 
Frost/freeze  potato  option. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401). 
effective  for  the  1968  and  succeeding 
crop  years,  as  follows: 

PART  401-(AMENDED1 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506. 516.  Pub.  L  75-430. 52 
Stat.  73. 77.  as  amended  (7  U.S.C.  1506. 1516). 

2. 7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.130  Frost/Freeze  Potato  Option, 
effective  for  the  1988  and  Succeeding 
Crop  Years,  to  read  as  follows: 

§401.130    Froet/Freese  Potato  Option. 

The  provisions  of  the  Frost/Freeze 
Potato  Option  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Corp  Insurance  Corporation  Frost/ 
Freeze  Potato  Option 

Upon  our  approval  this  amendment  is 
applicable  only  for  the  19 crop  year. 

1.  You  must  have  a  Federal  Crop  Insurance 
General  Policy  and  Potato  Endorsement  in 
force.  The  Endorsement  provides  guaranteed 
production  on  a  hundredweight  (cwt.)  basis 
only. 

2.  You  must  submit  a  signed  Frost/Feeze 
Option  Amendment  to  use  on  or  before  the 
Hnal  date  for  accepting  applications  each 
crop  year.  Failure  to  submit  a  Frost/Freeze 
Option  for  each  crop  year  will  result  in  your 
potatoes  being  insured  under  the  terms  and 
conditions  of  the  General  Policy  and 
Endorsement  without  the  provision  of  the 
option. 

3.  If  you  elect  this  option,  all  acreage  of 
potatoes  insured  under  the  General  Policy 
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and  Potato  Endorsement  must  be  insured 
under  this  option. 

4.  In  lieu  of  subsection  7b.  of  the 
Endorsement,  the  mature  production  (cwt.)  to 
count  for  a  unit  damaged  by  frOst  or  freeze 
will  be  adjusted  according  to  the  following 
chart: 


Percent  damage  due 

Percent  production  to 

to  frost  or  freeze 

'  count 

0-5 

100 

e 

90 

7 

80 

ft 

70 

9 

60 

10 

50 

11 

45 

12 

40 

13 

35 

14 

30 

15 

25 

16 

20 

17 

15 

16 

10 

19 

5 

20 

0 

The  adjusted  production  will  then  be 
counted  against  your  production  guarantee  to 
determine  the  amount  of  loss.  We  must  be 
allowed  to  inspect  the  production  prior  to 
harvest  in  order  to  determine  the  amount  of 
frost  or  freeze  damage. 

If  the  frost  or  freeze  damage  is  20  percent 
or  more  at  the  time  of  harvest  and  we^ive 
'  you  permission,  you  may  destroy  the  crop 
and  it  wilt  be  considered  a  total  loss.  You'will 
be  indemnified  accordingly.  You  may. 
however,  also  elect  to  market  or  store  the 
crop  and  apply  the  total  harvested  production 
minus  the  frost  or  freeze  damaged  potatoes 
against  the  guarantee.  This  decision  must  be 
made  by  you  on  the  day  we  determine  the 
potatoes  to  be  20  percent  or  more  frost  or 
freeze  damaged. . 

Pone  in  Washington.  DC  on  November  13. 
1987.  .      . 

E.  Ray  Fosse, 

Manager,  Federal  crop  Insurance 
Corporation. 

[FR  Doc.  87-26751  Filed  11-18-87: 8:45  am) 
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7  CFR  Part  401 

[Amdt.  No.  20;  Doc.  No.  4930S] 

General  Crop  Insurance  Regulations; 
Processed  Potato  Quality  Option 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401).  effective  for  the  1988 
and  succeeding  crop  years,  by  adding  a 
new  subpart,  7  CFR  401.129,.  to  be 
known  as  the.  Processed  Potato  Quality 


Option.  The  intended  efl^ect  of  this  rule 
is  to  provide  the  regulations  containing 
the  provisions  of  crop  insurance 
protection  against  loss  in  quality  on 
potatoes  grown  under  a  contract  with  a 
processor  as  an  option  to  the  potato 
crop  insurance  endorsement  (7  CFR 
401.128).  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

date:  Written  comments,  data,  and 
opinions  oathis  proposed  rule  must  be 
submitted  not  later  than  December  21. 
1987,  to  be  sure  of  consideration. 

address:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole.  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC,  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington,  DC,  20250. 
telephone  (202)  447-3325. 

SUmXMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need« 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  October  1. 1992. 

E.  Ray  Fosse,  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  signficant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 


Part  3015,  Subpart  V,  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Envirorunental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401).  a  new  section  to  be 
known  as  7  CFR  401.129.  the  Processed 
Potato  Quality  Option,  effective  for  the 
1988  and  succeeding  crop  years,  to 
provide  the  provisions  for  insuring 
potatoes  produced  under  contract 
between  the  insured  and  a  processor. 

Upon  publication  of  7  CFR  401.129  as 
a  final  rule,  the  provisions  for  insuring 
potatoes  contained  therein  will 
supersede  any  similar  provisions 
contained  in  7  CFR  Part  442,  the  Potato 
Crop  Insurance  Regulations,  effective 
with  the  beginning  of  the  1988  crop  year, 
as  they  relate  to  crop  insurance  on 
processed  potatoes  coverage. 

The  Processed  Potato  Quality  Option 
is  proposed  to  be  offered  on  an 
experimental  basis  in  Canyon  County. 
Idaho,  and  Malheur  County,  Oregon,  as 
a  means  of  providing  insurance  on 
potatoes  produced  under  contract  with  a 
processor,  while  leaving*  the  current 
quality  cation  intact  for  fresh  market 
potatoes.  This  option  will  not  be 
available  to  the  grower  who  wishes  to 
trade  on  the  open  market  although  that 
grower  may  still  obtain  the  basic  potato 
crop  insurance  policy  and  the  frost/ 
freeze  option. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  The  proposed 
Processed  Potato  Quality  Option  to  7 
CFR  Part  401,  contains  provisions  for 
insuring  potatoes  under  the  Processed 
Potato  Quality  Option  which  differ  from 
fresh  market  potato  insurance  as 
follows: 

Item  3.  Requires  that  the  grower  have 
a  processor  contract  in  force. 

Item  S.  The  claim  for  indemnity  (total 
production)  of  the  Potato  Endorsement 
would  be  superseded  by  this  section. 

Item  5.b.(3)  A  25%  add  back  is 
proposed  because  it  is  doubtful  that  a 
grower  would  store  rejected  potatoes 
unless  he  is  confident  of  either 
reconditioning  the  potatoes  for  the 
processor  or  finding  an  alternatives 
market. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
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this  proposed  rule  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager.  Federal  Crop  Insurance 
Corporation.  Room  409a  South  Building. 
U.S.  Department  of  Agriculture. 
Washington.  DC  20250.  during  regular 
business  hours.  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations. 
Processed  Potato  Quality  Option. 

Proposed  Rule 

Accordingly,  purusant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401), 
proposed  to  be  effective  for  the  1988  and 
succeeding  crop  years,  as  follows: 

PART  401-{AIIENI)EO] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506. 516.  Pub.  L  7S-430.  S2 
Stal.  73. 77,  aa  amended  {7  U.S.C.  1506. 151^. 

2. 7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.129  Processed  Potato  Quality 
Option,  effective  for  the  1988  and 
Succeeding  Crop  Years,  to  read  as 
follows: 

§401.129    Processed  Potato  Quality 
Option. 

The  provisions  of  the  Processed 
Potato  Quality  Option  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Crap  Insurance  Corporation 
Processed  Potato  Quality  Optioa 

Upon  our  approval  this  amendment  is 
applicable  only  for  the  19        crop  year. 

1.  You  must  have  a  Federal  Crop  Insurance 
General  Policy  and  Potato  Endorsement  in 
force.  This  Option  provides  guaranteed 
production  on  a  hundredweight  (cwt.)  basis 
only. 

2-  You  must  submit  a  signed  Processed 
Potato  Option  to  us  on  or  before  the  final 
date  for  accepting  applications  each  crop 
year.  Failure  to  sulmiit  a  Processed  Potato 
Option  for  the  crop  year  will  result  in  your 
potatoes  l)eing  insured  under  the  terms  and 
conditions  of  the  General  Policy  and 
Endorsement 

3.  A  sales  contract  must  be  executed  with  a 
processor  on  or  before  the  acreage  reporting 
date  for  potatoes.  All  acreage  of  potatoes 
contracted  must  be  insured  under  this 
amendment 

5.  For  the  purposes  of  this  section,  all 
potato  inspections  will  be  conducted  by  an 
inspector  for  the  U.S.  Department  of 
Agriculture  or  the  State. 

In  lieu  of  subsection  7b.  of  the  I 

endorsement,  the  total  production  (cwt.)  tO  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production  as  follows: 

a.  For  any  unharvesled  mature  potatoes, 
for  which  the  production  of  US.  «2  potatoes 


is  reduced  due  to  insurable  causes,  the 
production  to  count  will  be  determined  by 
dividing  the  percent  of  potatoes  grading  U.S. 
«2  '  or  better  for  processing  by  an  appraised 
APH  factor,  and  multiplying  the  result  (not  to 
exceed  1.000)  by  the  number  of  cwt.  of 
potatoes.  Appraised  potatoes  which  exceed 
the  processor  contract  tolerances  due  to: 

(i)  Internal  defects; 

[ii]  Dark  fry  colon  or 

(iii)  Low  specific  gravity, 
will  not  be  considered  production  to  count. 

b.  The  production  to  count  for  potatoes 
placed  in  storage  will  be  determined  as 
follows: 

(1)  100%  of  the  gross  weight  »vill  be  counted 
if  you  do  not  have  an  acceptable  inspection 
at  time  of  harvest: 

(2)  If  you  have  an  acceptable  Federal  or 
State  inspection  at  the  time  of  harvest  and 
the  potatoes,  due  to  insurable  causes,  contain 
a  portion  of  potatoes  grading  less  than  U.S. 
*2,  production  to  count  will  be  determined 
by  dividing  the  percent  of  potatoes  grading 
U.S.  «2  '  or  better  for  processing,  by  the 
approved  APH  factor,  and  multiplying  the 
resuh  (not  to  exceed  1.000)  by  the  number  of 
cwt.  of  stored  potatoes:  or 

(3)  If  you  have  an  acceptable  Federal  or 
State  inspection,  production  to  count  will  be 
25%  of  such  stored  production  which  due  to 
insurable  causes  exceeds  the  processor 
contract  tolerances  based  on  an  acceptable 
inspection,  at  time  of  harvest  due,  for 
internal  defects;  dark  fry  colon  or  low 
specific  gravity. 

c.  Production  to  count  for  production  which 
is  sold  and  accepted  by  a  processor,  and 
which  due  to  insurable  causes  contains  a 
portion  of  potatoes  that  grade  less  than  U.S. 
#2  '  processing  will  be  determined  by 
dividing  the  actual  percentage  of  potatoes 
grading  U.S.  #2  '  or  better  for  processing,  by 
the  approved  APH  factor,  and  multiplying  the 
result  [not  to  exceed  1.000)  by  the  number  of 
cwt.  of  field  run  potatoes. 

d.  Production  to  count  which  is  not 
accepted  by  the  processor  because  it  exceeds 
the  contract  tolerances  for:  Internal  defects; 
dark  fry  colon  or  low  specific  gravity,  due  to 
insurable  causes,  will  be  adjusted  by  dividing 
the  market  value  of  such  production  by  the 
highest  price  election  and  multiplying  the 
result  by  the  cwt.  of  such  potatoes. 

e.  For  the  purposes  of  the  Processed  Potato 
Quality  Option  the  term  "factor"  means  the 
actual  average  percentage  of  potatoes 
grading  U.S.  *2  '  or  better,  determined  from 
your  records.  If  more  than  four  continuous 
years  of  records  are  available,  the  percentage 
factor  will  be  the  simple  average  of  the 
available  records,  not  to  exceed  10  years.  If 
less  than  four  years  of  records  are  avaihible. 
the  percentage  factor  will  be  the  one 
contained  in  the  Actuarial  Table.  The 
Actuarial  Table  may  provide  for  percentage 
factors  by  type. 


Done  in  Washington,  DC,  on  November  13. 
1987. 

E.  Ray  Fosso. 

Manager,  Federal  Crop  Insumnce 
Corporation. 
November  13, 1987. 

IFR  Doc.  87-26753  Filed  11-18-87:  8:45  am] 
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'  The  ucluariai  lable  may  provide  US.  =1. 


7  CFR  Part  401 

[Amdt  No.  19;  Doc.  No.  4868S1 

General  Crop  Insurance  Regulations; 
Northern  Potato  Endorsement 

agency:  Federal  Crop  Insurance 

Corporation,  USDA. 

action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401).  effective  for  the  1988 
and  succeeding  crop  years,  by  adding  a 
newsubpart,7GFR  401.128,  to  be  ' 
known  as  the  Northern  Potato 
Endorsement  The  intended  effect  of  this 
rule  is  to  provide  the  regulations 
containing  the  provisions  of  crop 
insurance  protection  on  potatoes  in  the 
Northern  tier  of  states  in  an 
endorsement  to  the  general  crop 
insurance  policy  which  contains  the 
standard  terms  and  conditions  common 
to  most  crops.  The  authority  fOr  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act.  as 
amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  December  21. 
1987.  to  be  sure  of  consideration. 
address:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation,  Room  4090. 
South  Building.  U.S.  Department  of 
Agriculture,  Washington,  DC,  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington,  DC,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulations  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  This  sunset  review  dale 
established  for  these  regulations  is 
established  as  Octobere  1, 1992. 

E.  Ray  Fosse,  Manager.  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 


.if 


Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  «  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment 
investment,  productivity,  innovation,  or 
thoabiiity  o£  U.S<4ia8ed  cntequises  to 
compete  with  forei8N>Baed«nterprise8 
in  domestic  ot  export  ntarkets;  and  (2) 
certifles  that  this  .action  will  not. 
incr«afle4h»iadeial<PBBenl)tprk  burden 
for^pdtvidtiy^lg.  aawUJMisinesses.  and 
other  persons.     ,     ^ 

This  action  is  exempit  from  the 
provisions  of  the  Regtilatory  Flexibility 
.Act;  therefore,  no  Regulatory  t^lexibility 
Analysis  was  prepa]red^ 

This  program  is  list^  in  the  Catalog 
of  Federal  Domestic  Asisistance  under 
No.  10.450, 

This  program  is  not'spbject  to  the 
provisions  of  ^ecutiye  Order  12372 
which  liequirea  intergovernmental 
cohsultafionwith  State  and  local 
officials.  See  the  I^otice  related  to  7  CFR 
Part  3015,  Subpart  V.  piibUshed  at  4SFR 
2*115.  Jurie  24: 1983.     ^^  '     " 

This  action  is  not  ex^ctecl  to  have 
any  s^^caUtt  mipact  on  the  quality  of 
the  human  enyironment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposcfs  to  add  to  the 
General  Crop  Ihsiuance  Regulations  (7 
CFR  Part  401),  a  new  section  to  be 
known  as  7  CFR  401.128.  the  Northern 
Potato  Endorsement,  effective  for  the 
1988  and  succeeding  crop  years,  to 
provide  the  provisions  for  insuring 
potatoes  in  northern  states. 

Upon  publication  of  7  CFR  401.128  as 
a  final  rule,  the  provisions  for  insuring 
potatoes  contained  therein  will 
supersede  those  provisions  contained  in 
7  CFR  Part  422,  the  Potato  Crop 
Insurance  Regulations,  effective  with  the 
beginning  of  the  1988  crop  years,  as  they 
relate  to  potato  crop  insurance  coverage 
in  Alaska.  Colorado,  Connecticut.  Idaho, 
Iowa.  Maine.  Massachusetts,  Michigan, 
Minnesota,  Montana.  Nebraska,  New 
Hampshire,  New  York,  North  Dakota. 
Oregon,  Pennsylvania,  Rhode  Island, 
South  Dakota.  Utah.  Vermont, 
Washington,  Wisconsin,  and  Wyoming. 

The  present  policy  contained  in  7  CFR 
Part  422  will  be  maintained  for  all  other 
states  and  coimtries  wherein  potato 
crop  insurance  is  authorized. 

Minor  editorial  changes  have  been 
made  to  improve  compatibiUty  with  the 
new  general  crop  insurance  policy. 
These  ohanges  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 


new  Northern  Potato  Endorsement  to  7 
CFR  Part  401,  FCIC.  is  proposing  other 
changes  in  the  provisions  for  insuring 
potatoes  presently  contained  in  7  Cni 
Part  422  as  follows: 

1.  Section  4 — ^The  end  of  insurance 
period  is  changed  in  certain  Minnesota 
counties  and  all  of  North  Dakota  to 
October  la  The  October  31  end  of 
insurance  period  date  is  also  changed  to 
October  25  where  applicable. 

2.  Section  5— Unit  division  guidelines 
were  changed  for  five  states  to  allow  for 
units  by  potato  type.  There  will  no 
km^r  be  units  by  Farm  Serial  Number 
or  section  in  these  Ave  states.  The  unit 
guidelines  were  amended  in  these  five 
states  becasue  it  is  easier  to  track 
potatoes  by  type  than  real  estate 
description. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
pubUcation  in  the  Federal  R^ter. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090.  South  Building, 
U.S.  Department  of  Agriculture, 
Washiiigton,  DC  20250,  during  regular 
business  hours,  Monday  thnw^  Friday. 

List  of  Subjects  in  7  CFR  Part  401      • 

General  Crop  Insurance  Regulations, 
Northern  Potato  Endorsement. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401), 
effective  for  ^e  1968  and  succeeding 
crop  years,  as  follows: 

PART  401~(AMENDEiq 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506. 516.  Pub.  L  75-«3a  52 
Stat  73, 77,  as  amended  (7  U.S.C  1506, 1516). 

2. 7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.128  Northern  Potato  Endorsement, 
effective  for  the  1988  and  Succeeding 
Crop  Years,  to  read  as  follows: 

§401.12t    Norttiem  Potato  EndorsMnent 
The  provisions  of  the  Northern  Potato 
Endorsement  for  the  1986  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insuraiice  Coiporation  Nottbem 
Potato  Endoraement 

1.  Insured  Crop. 

a.  The  crop  insured  will  be  potatoes 
planted  for  harvest  as  certified  seed  stock  or 
better  (meaning  Premiere  Foundation  or 
Foundation  Seed)  or  for  human  consumption. 


b.  In  addition  to  the  potatoes  not  insurable 
in  section  2  of  the  general  crop  insurance 
policy,  we  do  not  insure  any  potatoes: 

(1)  Planted  with  noncertified  seed  unless 
specifically  allowed  by  the  actuarial  table:  or 

(2)  Planted  for  the  development  or 
production  of  hybrid  seed  or  for  experimental 
purposes. 

c  If  insurance  is  provided  for  an  irrigated 
practice,  then  any  loss  of  production  caused 
by  failure  to  carry  out  a  good  potato  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  »fter 
the  beginning  of  planting,  will  be  considered 
as  due  to  an  uninsured  cause.  The  failure  or 
breakdown  of  irrigation  equipment  or 
facilities  will  not  be  considered  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause. 

2.  Causes  of  Loss. 

a.  The  iasurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occturing  within  the 
insurance  pedod: 

(1)  Adverse  weather  conditions,  excluding 
frost 

WFire: 

(3)  Insects: 

(4)  Plant  disease: 
(5)Wadlifr. 

(6)  Earthquake; 
'    (7)  Volcanic  eruption;  or 

(0)  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoi<M>le  cause 
ocomii^  after  the  beginning  of  planting: 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

3.  Annual  premium. 

a.  The  annual  premium  is  computed  by 
multiplying  the  production  guarantee  times 
the  price  election,  times  the  premium  rate, 
times  the  insured  acreage,  times  your  share  at 
the  time^if  planting. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  l>a8ed  on 
your  insuring  experience  through  the  1983 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  potato  policy  for  the 
1984  crop  year,  you  will  continue  to  receive 
the  l>enent  of  that  reduction  subject  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  yean 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience: 

(3)  The  premium  reduction  will  decrease 
l>ecause  of  tmfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1984  crop  yean 

(4)  Once  the  loss  ratio  exceeds  .80.  no 
further  premium  reduction  will  apply:  and 

(5)  Participation  must  be  continuous. 

4.  Insurance  period. 

a.  Insurance  attaches  when  the  potatoes 
are  planted. 

b.  Insurance  ends  the  earliest  of: 

(1)  Total  destruction  of  the  potatoes  on  the 
unit; 

(2)  Harvesting  or  removal  from  the  field: 

(3)  Final  adjustment  of  a  loss:  or 

(4)  The  following  dates  of  the  calendar  year 
in  which  the  potatoes  are  normally  harvested: 

(a)  Alaska.  October  1: 

(b)  Clay,  Kittson,  Marshall,  Norman,  E 
Polk.  W.  Polk,  and  Red  Lake  Counties. 
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Minnesota:  Nebraska:  North  Dakota:  South 
Dakota:  and  Wyoming,  October  10: 

(c)  Colorado:  Iowa:  Michigan:  all  other 
Minnesota  counties  except  as  otherwise 
listed:  Montana:  Rhode  Island:  Wisconsin: 
Utah:  and  for  all  types  except  Russets  in 
Idaho:  Maine:  Oregon;  and  Washington. 
October  15: 

(d)  Connecticut:  Massachusetts:  New  Yorkr 
Pennsylvania:  Vermont.  New  Hampshire:  and 
for  Russet  type  only.  Idaho;  Maine;  Oregon: 
and  Washington.  October  25;  i 

5.  Unit  Division.  ' 

a.  For  Alaska.  Colorado,  Connecticut. 
Idaho.  Massachusetts.  Montana.  Nebraska. 
New  Hampshire,  New  York.  Oregon. 
Pennsylvania,  Rhode  Island.  South  Dakota. 
Utah.  Vermont.  Washington,  and  Wyoming 
potato  acreage  that  would  otherwise  be  one 
unit,  as  deHned  in  section  17  of  the  general    j 
policy,  may  be  divided  into  more  than  one 
unit  if  you  agree  to  pay  additional  premium 
as  provided  for  on  the  actuarial  table  and  if 
for  each  proposed  unit  you  maintain  written 
veriFiable  records  of  planted  acreage  and 
harvested  production  for  at  least  the  previous 
crop  year  and  production  reports  based  on 
those  records  are  filed  to  obtain  an  insurance 
guarantee  and  either: 

(1)  Acreage  planted  to  insured  potatoes  is 
located  in  separate  legally  identifiable 
sections  or.  in  the  absence  of  section 
descriptions  the  land  is  identified  be  separate 
ASCS  Farm  Serial  Numbers,  provided: 

(a)  The  boundaries  of  the  sections  or  Farm 
Serial  Numbers  are  clearly  identifiable,  and 
the  insured  acreage  is  easily  determined: 

(b)  The  potatoes  are  planted  in  such  a 
manner  that  the  planting  pattern  does  not 
continue  into  the  adjacent  section  or  Farm 
Serial  Number,  or 

(2)  The  acreage  planted  to  potatoes  is 
located  in  a  single  section  or  Farm  Serial 
Number  and  consists  of  acreage  on  which 
both  an  irrigated  and  nonirrigated  practices 
are  carried  out,  provided: 

(a)  Potatoes  planted  on  irrigated  acreage 
does  not  continue  into  nonirrigated  acreage 
in  the  same  rows  and/or  planting  pattern 
(Nonirrigated  comers  of  a  center  pivot 
irrigation  system  are  part  of  the  irrigated 
unit):  and 

(b)  Planting,  fertilizing  and  harvesting  arc 
carried  out  in  accordance  with  recognized 
irrigated  and  nonirrigated  farming  practices 
for  the  area  respectively 

or 

b.  For  Iowa.  Maine.  Michigan,  Minnesota. 
North  Dakota,  and  Wisconsin  potato  acreage 
that  would  otherwise  be  one  unit,  as  defined 
in  the  general  policy,  may  be  divided  into 
units  by  potato  type  (Red,  White,  or  Russet)  if 
you  agree  to  pay  additional  premium  as       j 
provided  for  by  the  actuarial  table  and  if  for 
each  proposed  unit  by  type  you  maintain 
written  veriflable  records  of  planted  acreage 
and  harvested  production  for  at  least  the 
previous  crop  year  and  production  reports 
based  on  those  records  are  filed  to  obtain  an 
insurance  guarantee  and  either: 

(1)  The  acreage  boundaries  between  potato 
types  is  clearly  identifiable,  and  the  insured 
acreage  is  easily  determined  and  the  potatoes 
are  planted  in  such  a  manner  that  the 
planting  pattern  does  not  continue  into  the 
adjacent  field  of  different  type:  or 


(2)  The  acreage  planted  to  potatoes 
consists  of  acreage  on  which  both  an 
irrigated  and  nonirrigated  practice  is  carried 
out,  provided: 

(a)  Potatoes  planted  on  irrigated  acreage 
does  not  continue  into  nonirrigated  acreage 
in  the  same  rows  and/or  planting  pattern 
(Nonirrigated  comers  of  a  center  pivot 
irrigation  system  are  part  of  the  irrigated 
unit):  and 

(b)  planting,  fertilizing  and  harvesting  are 
carried  out  in  accordance  with  recognized 
irrigated  and  nonirrigated  farming  practices 
for  the  area  respectively. 

6.  Notice  of  Damage  or  Loss. 

The  representative  sample  required  by 
section  8.a.(3)  of  the  general  crop  insurance 
policy  must  be  at  least  10  feet  wide  and  the 
entire  length  uf  the  field. 

7.  Claim  for  indemnity. 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  potatoes  to  be  counted  (see 
subsection  7b.): 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  (in  hundredweight) 
to  be  counted  for  a  unit  will  include  all 
harvested  and  appraised  production. 

(1)  The  extent  of  any  loss  may  be 
determined  no  later  than  the  date  potatoes 
are  placed  in  storage  or  delivered  to  a 
processor. 

(2)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  soley  by  an  uninsured  cause: 

(c)  Not  less  than  the  guarantee  for  any 
acreage  from  which  the  harvested  production 
is  disposed  of  without  our  prior  written 
consent:  and 

(d)  Any  appraised  production  on 
unharvested  acreage. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  for  another  use  will  be  considered 
production  unless  such  acreage  is; 

(a)  Not  put  to  another  use  before  harvest  of 
potatoes  becomes  general  in  the  country  for 
the  planting  period  and  reappraised  by  us; 

(b)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us:  or 

(c)  Harvested. 

8.  Cancellation  and  Termination  Date. 
The  cancellation  and  termination  date  is 

April  15th. 

9.  Contract  Changes. 

The  contract  change  date  is  December  31 
preceding  the  cancellation  date. 

10.  Meaning  of  Terms. 

a.  "Har\'est"  means  the  digging  of  potatoes 
on  the  unit. 

b.  "Section"  is  a  unit  of  measure  under  the 
rectangular  Survey  System  describing  a  tract 
of  land  generally  one  mile  square  and 
containing  approximately  640  acres. 


Done  in  Washington,  DC  on  November  13, 
1987. 

E.  Ray  Fosse. 

\f onager.  Federal  Crop  Insurance 
Corporation. 
|FR  Doc.  87-26752  Filed  11-18-87;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Fefleral  Aviation  Administration 
14  CFR  Part  39 
(Docket  No.  t7-CE-32-AD) 

Airworthineeo  Directives:  Piper  PA-31 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  certain  Piper  Model 
PA-31  Series  airplanes  which  would 
require  initial  and  repetitive  dye 
penetrant  or  zyglo  inspection  for  cracks 
in  the  main  landing  gear  forward  side 
brace,  and  replacement  of  any  cracked 
sidebrace  with  a  serviceable  part  if 
cracks  are  found.  The  repetitive 
inspections  would  no  longer  be  required 
after  new  improved  side  braces  are 
installed.  Several  reports  have  been 
received  of  cracks  in  the  main  landing 
gear  forward  side  brace.  A  failed  side 
brace  would  prevent  landing  gear 
retraction  and  could  cause  landing  gear 
collapse  under  high  side  load  conditions. 
The  inspections  and  replacement  of  any 
cracked  side  braces  with  serviceable  or 
new  improved  braces  would  prevent 
these  conditions. 

DATCS:  Comments  must  be  received  on 
or  before  December  22, 1987, 
ADDRESSES:  Piper  Service  Bulletin  No. 
845A.  dated  October  9. 1987,  applicable 
to  this  AD  may  be  obtained  from  Piper 
Aircraft  Corporation,  29265  Piper  Drive. 
Vero  Beach,  Florida  32960,  Telephone 
No.  305-567-4361  or  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  the  proposal  in 
triplicate  to  Federal  Aviation 
Administration,  Central  Region.  Office 
of  the  Regional  Counsel,  Attention: 
Rules  Docket  No.  87-CE-32-AD.  Room 
1558.  601  East  12th  Street.  Kansas  City. 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Perry.  ACE-120A.  Aerospace 
Engineer,  Airframe  Branch.  Atlanta 
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Aircraft  Certification  Office,  FAA,  Suite 
210, 1669  Phoenix  Parkway,  Atlanta. 
Geoi^ia  30349;  Telephone  (404)  991- 
2910. 

SUPPLEMENTARY  INFORMATION: 

Comments  invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMS 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Central 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Airworthiness  Rules  Docket 
No.  87-CE-32-AD,  Room  1558. 601  East 
12th  Street,  Kansas  City.  Missouri  64106. 

Discussion 

Reports  have  been  received  of  cracks 
in  the  main  landing  gear  forward  side 
brace  on  certain  Piper  Model  PA-31 
Series  airplanes.  It  has  also  been 
determined  that  any  operation  of  the 
landing  gear  above  maximum  landing 
gear  operating  speed  (Vu,)  greatly 
increases  stress  and  could  cause  side 
brace  failure.  A  failed  side  brace  would 
prevent  landing  gear  retraction  and 
could  cause  landing  gear  collapse  under 
high  side  load  conditions.  Piper  Aircraft 
Corporation  has  issued  Service  Bulletin 
No.  845A.  dated  October  9, 1987,  which 
specifies  initial  and  repetitive  dye 
penetrant  or  zyglo  inspection  for  cracks 
in  main  landing  gear  forward  side 
braces  having  1000  or  more  hours  time- 
in-service.  Service  Bulletin  No.  805A 
also  includes  a  figure  showing  the  area 
where  side  braces  should  be  inspected 
for  cracks.  The  inspections  and/or 
replacement  of  affected  side  braces  will 
prevent  these  conditions.  Since  the 


condition  described  is  likely  to  exist  or 
develop  in  other  Piper  Model  PA-31 
Series  airplanes  of  the  same  design,  an 
AD  is  being  proposed  which  would 
require  initial  and  repetitive  dye 
penetrant  or  zyglo  inspection  for  cracks 
in  the  main  landing  gear  forward  side 
brace  on  airplanes  with  1000  or  more 
hours  time-in-service,  and  replacement 
with  serviceable  or  new  improved  parts 
if  cracks  are  found. 

The  FAA  has  determined  there  are 
approximately  4,196  airplanes  affected 
by  the  proposed  AD.  The  cost  of 
inspecting  and  modifying  these 
airplanes  as  required  by  the  proposed 
AD  is  estimated  to  cost  $40  per 
inspection  for  every  100  operating  hours 
and/or  $580  replacement  cost  per 
airplane.  The  total  cost  is  estimated  to 
be  $2,601,520  to  \he  private  sector.  The 
cost  of  compliance  with  the  AD  is  so 
small  that  it  will  not  have  a  significant 
economic  impact  on  any  small  entities 
operating  these  airplanes. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291.  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES", 

List  of  Subjects  in  14  CFS  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  Uie  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  39— (AIMENDED} 

1,  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AuduKity:  49  U.SC.  1354{a],  1421  and  1423; 
49  U.S.C.  108(gl  (Revised.  Pub.  L  97-449. 
lanuary  12. 1983);  and  14  CFR  11.85. 

2.  By  adding  the  following  new  AD: 


Piper  Aircraft  Corporation:  Applies  to  Models 
PA-31.  PA-31-300.  PA-31-325  (S/Ns  31-2 
through  31-8312019):  PA-31-350  (S/Ns 
31-5001  through  31-«553002);  PA-31  P  (S/ 
Ns  31P-2  through  31P-7730012):  PA-31  P- 
350  (S/Ns  31P-8414001  through  31P- 
8414050);  PA-31T  (S/Ns  31T-7400002 
through  3lT-ai20104):  PA-31TI  (S/Ns 
31T-7804001  through  31T-1104017);  PA- 
31T2  (S/Ns  3lT-8ie6001  through  31T- 
1186008)  airplanes  certificated  in  any 
category.  Compliance;  Required  within 
100  hours  time-in-service  (TIS)  after  the 
accumulation  of  1000  hours  airplane  TIS 
for  those  airplanes  with  less  than  1000 
hours  TIS  on  the  effective  dale  of  this  AD 
and,  within  100  hours  TIS  after  the 
effective  date  of  this  AD  for  those 
airplanes  with  more  than  1000  hours  IIS 
on  the  effective  dale  of  this  AD. 
To  preclude  landing  gear  collapse 
accomplish  the  following: 

a.  Dye  penetrant  or  Zyglo  inspect  the  right 
and  left  main  landing  gears  forward  side 
brace  for  cracks  in  accordance  with  the  Part 
1  Instructions  Section  of  Piper  Sevice  BuHelin 
No.  845A,  dated  October  9, 1987. 

(1)  If  no  cracks  are  found,  repeat  the 
inspection  each  100  hours  TIS  thereafter. 

(2)  If  cracks  are  found,  prior  to  further  flight 
replace  the  cracked  part  with  an  ancracked 
serviceable  part  having  the  same  part  number 
or  appropriate  new  improved  parts  as 
follows: 

(i)  One  (1)  each  Left  Side  Brace,  Piper  Part 
Number  85165-02  for  PA-31T2,  per  airplane. 

(ii)  One  (1)  each  Right  Side  Brace,  Piper 
Part  Number  85165-03  for  PA-31T2,  per 
airplane. 

(iii)  One  (1)  each  Left  Side  Brace,  Piper  l^rt 
Number  85166-02  for  PA-31.  PA-31-300,  PA- 
31-325.  PA-31P,  PA-31P-350,  PA-31T  and 
PA-3m  Models,  per  airplane. 

(iv)  One  (1)  each  Right  Side  Brace.  Piper 
Part  Number  85166-03  for  PA-31,  PA-31-300. 
PA-31-325,  PA-31P.  PA-31P-350.  PA-31T  and 
PA-31TI  Models,  per  airplane. 

(v)  Two  (2)  each  AN6-16  Bolts,  Piper  Part 
Number  400-211  per  sidebrace  replaced  with 
new  improved  part. 

(b)  The  repetitive  inspection  requirements 
in  paragraph  [a][1]  of  this  AD  may  be 
discontinued  on  a  sidebrace  when  it  is 
replaced  with  a  new  improved  part  listed  in 
paragraph  (a)(2). 

(c)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accompKshed. 

(e)  The  intervals  between  the  repetitive 
inspection  required  by  this  AO  may  be 
adjusted  up  to  10  percent  of  the  speciPi.-d 
interval  to  allow  accomplishing  these 
inspections  concurrent  with  other  scheduled 
maintenance  on  the  airplane. 

(d)  An  equivalent  meems  of  compliance 
with  this  AD  may  be  used  if  approved  by 
Manager  of  the  Atlanta  Aircraft  Certification 
Office.  FAA.  Central  Region.  Suite  210. 1609 
Phoenix  Parkway.  Atlanta.  Georgia  30349. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  dociunents 
referred  to  herein  upon  request  to  Piper 
Aircraft  Corporation,  2926  Piper  Drive. 
Vero  Beach,  Florida  32960:  Telephone 
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(305)  567-4381:  or  may  examine  the 
documents  referred  to  herein  at  FAA, 
Office  of  the  Regional  Counsel,  Room 
155a  601  East  12th  Street.  Kansas  Cityi 
Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on 
November  6. 1987. 
lefoM  M.  Chavkin, 
Acting  Director,  Centml  Region. 
|FR  Doc.  87-28872  Filed  11-18-87;  8:45  am 
■lUMa  COM  4ai*-i»-«i 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 
IDockel  Na  9199] 

Rochastar  Anesthesidogisto; 
Propoaad  Conaant  Agraament  With 
AnalyaiaTo  Aid  PuMic  Comment 

AOCNCV:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 


:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  fmal 
Commission  approval,  would  require, 
among  other  things,  31  anesthesiologists 
of  Rochester,  ^fY,  to  cease  and  desist 
from  agreeing,  combining,  or  taking  any 
joint  action  against  competing 
anesthesiologists;  from  engaging  in  price 
Tixing  or  tampering  with  the 
reimbursement  levels  or  terms  of  any 
third-party  payor  for  anesthesia 
services;  from  fixing  or  setting  their  fees: 
or  from  refusing  to  deal  with  them, 
based  on  his  or  her  participation  in  any 
third-party  payor's  program. 
date:  Comments  must  be  received  on  or 
before  January  19. 1988. 
AOONCSS:  Comments  should  be 
addressed  to:  FTC/OfTice  of  the 
Secretary,  Room  136. 6th  St.  and  Pa. 
Ave.,  NW..  Washington,  DC  20580. 
FOU  FUNTMER  INFOflMATION  CONTACTt 
FrC/S-3115.  Elizabeth  Gee, 
Washington.  DC  20580.  (202)  326-2756. 
SUFMiEMENTAIlv  INFOMIATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  36  Stat.  721. 15  U.S.C. 
46  and  §  3.25(f)  of  the  Commission's 
Rules  of  Practice  (16  CFR  3.25(f)).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 


§  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Anesthesiologists.  Trade  practices. 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  matter  of  Rochester 
Anesthesiologists. 

The  agreement  herein,  by  and 
between  Jose  F.  Calimlim.  M.D.;  Frank  J. 
Colgan.  M.D.;  Marjanne  H.  Crino.  M.D.; 
Svend  Eldrup-|orgensen,  M.D.;  Theodore 
G.  Ford,  Jr..  M.D.;  Bridget  A.  Fraser, 
M.D.;  Jim  E.  Fuller,  M.D.;  Robert  P. 
Geraci,  M.D.;  Manuel  Gonzalez,  M.D.; 
David  Hwei-Yu  Hsu.  M.D.;  Shirley  D. 
Hunter,  M.D.;  Stuart  L  Kaplan,  M.D.; 
Gary  C.  Kent,  M.D.:  Jacob  Krieger,  M.D.; 
Robert  M.  Lawrence.  M.D.:  Paul  P. 
Marocco.  M.D.;  Sylvia  H.  Marshall, 
M.D.;  Mehdi-Mohtashemi.  M.D.:  John  A. 
Moreland,  Jr.,  M.D.;  Sriyalatha  L 
Nadaraja.  M.D.:  Kariappa  Narayan. 
M.D.;  Seymour  J.  Sandler,  M.D.;  Pratima 
M.  Shah,  M.D.;  David  A.  Sherman.  M.D.; 
Naseer  A.  Tahir,  M.D.;  Michael  M.H. 
Tan.  M.D.:  Richard  C.  Templeton,  M.D.; 
Jaimala  Thanik,  M.D.;  Balkrishna 
Venkatesh.  M.D.;  Judit  S.  Wagner.  M.D.: 
and  Tae  B.  Whang.  M.D..  hereinafter 
referred  to  as  respondents,  and  their 
attorneys,  and  counsel  for  the  Federal 
Trade  Commission,  is  entered  into  in 
accordance  with  the  Commission's  Rule 
governing  consent  order  procedures.  In 
accordance  therewith  the  parties  hereby 
agree  that: 

1.  (a)  The  address  of  respondents 
Jacob  Krieger,  M.D.;  Mehdi-Mohtashemi, 
M.D.;  Kariappa  Narayan,  M.D.;  David  A. 
Sherman.  M.D.;  and  Tae  B.  Whang, 
M.D..  is  Rochester  General  Hospital, 
1425  Portland  Avenue,  Rochester.  New 
York  14621. 

(b)  The  address  of  respondent  Stuart 
L.  Kaplan,  M.D.,  is  2966  Clover  Street. 
Pittsford,  New  York  14534. 

(c)  The  address  of  respondents 
Marjanne  H.  Crino,  M.D.;  Theodore  G. 
Ford,  Jr..  M.D.;  Bridget  A.  Fraser,  M.D.: 
Robert  P.  Geraci,  M.D.;  Manuel 
Gonzalez.  M.D.;  David  Hwei-Yu  Hsu. 
M.D.;  Shirley  D.  Hunter,  M.D.:  Gary  C. 
Kent.  M.D.:  Paul  P.  Marocco.  M.D.; 
Naseer  A.  Tahir,  M.D.;  Michael  M.H. 
Tan,  M.D.;  Richard  C.  Templeton,  M.D.; 
and  Balkrishna  Venkatesh,  M.D.,  is 
Genesee  Hospital,  224  Alexander  Street, 
Rochester,  New  York  14607. 

(d)  The  address  of  respondents  Jose  F. 
Calimlim.  M.D.:  Frank  J.  Colgan,  M.D.; 
Svend  Eldrup-Jorgensen,  M.D.;  Jim  E. 
Fuller,  M.D.:  Robert  M.  Lawrence,  M.D.; 
John  A.  Moreland,  Jr.,  M.D.:  Sriyalatha  L 
Nadaraja,  M.D.;  Seymour  J.  Sandler. 
M.D.;  Pratima  M.  Shah,  M.D.:  and 
Jaimala  Thanik.  M.D..  is  Strong 


Memorial  Hospital.  601  Elmwood 
Avenue,  Rochester,  New  York  14642. 

(e)  The  address  of  respondent  Judit  S. 
Wagner,  M.D.,  is  Highland  Hospital, 
1000  South  Avenue,  Rochester,  New 
York  14620. 

(f)  The  address  of  respondent  Sylvia 
M.  Marshall,  M.D.,  is  Lakeside  Memorial 
Hospital,  Inc..  156  West  Avenue, 
Brockport.  New  York  14420. 

2.  Respondents  have  been  served  with 
a  copy  of  the  complaint  issued  by  the 
Federal  Trade  Commission  charging 
them  with  violation  of  section  5  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45.  and  have  filed  answers  to  said 
complaint  denying  said  charges  and 
asserting  affirmative  defenses. 

3.  Respondents  admit  all  of  the 
jurisdictional  facts  set  forth  in  the 
Commission's  complaint  in  this 
proceeding,  but  for  purposes  of  any 
subsequent  action  pursuant  to  the 
Federal  Trade  Commission  Act  for 
violation  of  this  order,  respondents 
employed  by  the  University  of  Rochester 
note  their  denial  that  the  Commission 
has  jurisdiction  over  them  in  their 
capacity  as  employees  of  the  University 
of  Rochester. 

4.  Respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  the  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondents  that  the 
law  has  been  violated  as  alleged  in  the 
complaint  issued  by  the  Commission  or 
in  any  other  way. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
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to  tbe  provisioRS  of  i  3.25(f)  ef  die 
Commission's  Rnles  of  Practice,  tlie 
Coaunissian  nay.  without  further  notice 
to  respondents^  (a)  issMC  its  decision 
containing  the  {ollowiag  order  in 
dispositiaB  of  tiie  proceediag.,  and  (b) 
make  aformatiea  pob^  is  respect 
thereto.  When  so  entered^  tbe  order 
shall  have  tbe  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  tbe  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  decision  containing  the 
agreed-to  order  to  respondents' 
addresses  stated  in  this  agreement  shall 
constitute  service.  The  respondents 
waive  any  right  tbey  may  have  to  any 
other  oaaoner  of  service.  The  complaint 
may  be  used  in  cooalnuiig  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  die  order. 

8.  The  respondents  have  read  the 
complaint  and  order  contemplated 
hereby.  Respondents  understand  that 
ooce  tbe  order  has  beea  issuedL.  tbey  wiU 
be  required  to  file  one  or  HMce 
compliance  reports  skowiag  that  they 
have  fuHy  complied  with  the  order. 
Respondents  further  understaad  that 
they  may  be  Kable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  the  order 
becomes  fiaaL 

Order 

I 

It  is  ordered  that  for  purposes  of  this 
Order,  the  following  definitions  sfiaQ 
apply: 

A.  "Blue  Shiekf"  means  Genesee 
Valley  Medical  Care,  Inc.,  also  known 
as  Blue  Shield  of  the  Rochester  Area. 

B.  "Third-party  payor"  means  any 
person  or  entity  that  engages  in  any 
aspect  of  the  process  of  reimbarsing  for, 
purchasing,  or  paying  for  heahh  care 
services  provided  to  any  other  person. 
Third-party  payors  inciade,  but  are  not 
limited  to,  health  insurance  companies; 
prepaid  hospital,  medical  or  other  health 
service  plans,  such  as  Blue  Shield  and 
Blue  Cross  plans;  health  mainteaance 
organizations;  preferred  provider 
organizations;  government  health 
benefits  programs;  administrators  of 
self-insured  health  benefits  programs; 
and  employers  er  other  entities 
previ<llng  sach  setf-insured  health 
benefits  programs. 

C.  "Bhie  Shield's  service  area"  means 
Monroe.  Uvingstoa..  Ontario,  Seneca. 
Wayne,  and  Yates  counties  ia  New  York 
State. 


Dl  "tZompeting  anesthesiologist's}"  as 
to  any  respondent  means  one  or  more 
anesthesioiogist[sJ  practicing  in  ttie 
same  geographic  area  as  said 
respondent,  for  example  Bhie  Shield's 
service  area;  but  an  anesthesiologist  is 
not  a  "competing  anesthesiologist**  if  he 
or  she  is  a  member  of  the  same  single 
entity  or  ^oup  practice  as  said 
respondent,  for  exanple  the 
anesthesiobgists  who  are  employed  by 
the  University  of  Rochester's  Strong 
Memorial  Hospital. 

E.  "Participating  physician  in  Blue 
Shield"  and  "participate  in  Bhie  Shield" 
includes  both  direct  partictpation  in  IMue 
Shield  and  indirect  piarticipatioB  through 
an  employing  boc{»taL 

U 

It  is  further  ordered  that  each 
respoadent  shall  forthwith  cease  and 
desist  from,  directly  or  indirectly,. 

A.  Agreeing  or  combining,  attempting 
to  agree  or  combine,  or  taking  any 
action  in  furtherance  of  any  ag^eeiaent 
or  combination,  with  any  competing 
anesthesiologist[s)  to  fix,  statHKze,  set, 
or  tamper  with  (1)  the  amoimt  or  any 
term  of  reimbursement  or  payment  from, 
or  the  price  or  any  term  of  purchase  by. 
any  third-party  payor  for  any 
anesthesiologist's  services,  or  (2)  any 
pricing  formula,  eonversioa  factor,  er  fee 
for  any  anesthesiologist's  services; 
Provided,  however,  that  this  paragraph 
shall  not  prohibit  any  agreement, 
combination,  or  concerted  action  solely 
to  provide  information  or  views  to  any 
third-party  payor  concerning  any  issue, 
including  reimbursement. 

B.  Agreeing  or  combining,  attempting 
to  agree  or  combine,  or  taking  any 
action  in  furtherance  of  any  agreement 
or  combination,  with  any  competing 
anesthesiologistfsj  to  (1)  boycott,  refuse 
to  deal  widu  departidpate  from,  or  not 
participate  in.  any  health  plan  or 
program  offered  by  any  third-party 
payor,  or  (2)  threaten  to  boycott, 
threaten  to  refuse  to  deal  with,  threaten 
to  departicipate  from,  or  threaten  not  to 
participate  in,  any  health  plan  or 
program  offered  by  any  third-party 
payor,  or  (3)  boycott  or  threaten  to 
boycott  any  anesthesiologist  on  the 
basis  of  his  or  her  participation  in  any 
health  plan  or  program  offered  by  any 
third-party  payor. 

Ill 

It  is  further  ordered  that  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final  each  respondent  shall 
forthwith  cease  and  desist  from,  directly 
or  indirectly: 

A.  Taking  any  acbon,  individually  or 
coneertedly,  to  establish  or  impleraent  a 
policy,  practice,  or  work  assignment 


schedule,  on  a  rotational  basis  or 
otherwise,  under  which 
anesthesiologists  are  assigned  to 
hospital  patients  in  a  maimer  intended 
to  (1)  limit,  reduce,  or  suppress  any 
anesthesiologist's  incentive  to 
participate  in  a  third-party  payor's 
health  plan  or  program,  or  (2)  prevent 
the  acconunodatioo  of  requests  for  an 
anesthesiokigist  who  participates  ia  a 
specific  health  plan  or  program  offered 
by  a  third-party  payor  Provided, 
however,  that  this  paragraph  shall  not 
prohibit  any  respondent  from  taking  any 
action,  individually  or  coneertedly,  to 
establish  or  implement  a  policy, 
practice,  or  w<vk  assignment  Kbedule. 
on  a  rotational  basis  or  odierwise.  that 
is  Be  broader  than  reasonably  necessary 
for  the  effidest  prevuion  of  quality 
care,  and  is  uniformly  applied. 

B.  Taking  any  action,  individually  or 
coneertedly,  to  deter,  hinder,  firait  or 
impede  the  obtaining  of  medical  staff 
membership  or  cKnical  privileges  by  any 
anesthesiologist  tsn  tiie  basis  tA  his  or 
her  participation  status  in  any  plan  or 
program  offered  by  any  third-parly 
payor,  or  on  the  basis  of  the  level  of  his 
or  her  fees. 

IV 

It  is  further  ordered  diat  far  a  period 
of  five  (S)  years  from  the  date  this  Order 
becomes  fkiaL  each  respondent  shall 
forthwith  cease  and  desist  frooi  directly 
or  indirectly  entering  into  or  continuing, 
or  attempting  to  enter  into  or  continue, 
any  partnership  or  corporate  agreement 
that  encompasses  a  majority  of  the 
anesthesiologists  on  the  active  medical 
staff  at  Rochester  General  Hospital  or  a 
mafority  of  the  anesthesiologists  on  the 
active  medical  staff  at  Genesee 
Hospital,  and  that  has  or  would  have  the 
purpose  or  the  effect  of  eliminating  or 
restraining  competition  among 
anesthesiologists  at  either  of  those 
hospitals. 


It  is  further  ordered  that* 

A.  During  any  period  of  time  within 
seven  (7)  years  after  the  date  this  Order 
becoDtes  final  that  any  respondent  is  a 
member  of  the  active  medical  staff  of 
any  hospital  in  Blue  Shield's  service 
area  and  is  not  a  partici))ating  physician 
in  Blue  Shield,  that  respondent  shall 
disclose  clearly  and  conspicuously  to 
patients  and  prospective  patients,  as 
soon  as  reasonably  possible  after  the 
patient  or  prospective  patient  is  referred 
to  or  contacts  that  respondent,  or  is 
scheduled  to  receive  anesthesia  from 
that  respondent,  whichever  occurs  first, 
the  following  writtea  notice: 


4M18 
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Notice  to  Blue  Shield  Subscribers 

I  do  not  participate  in  Blue  Shield.  You  will 
be  personally  liable  for  my  entire  bill,  and 
Blue  Shield  will  reimburse  you  for  only  a 
portion  of  my  bill.  Most  patients  who  are  Blue 
Shield  subscribers  will  personally  have  to 
pay  more  out-of-pocket  if  they  use  a  non- 
participating  anesthesiologist  than  if  they  use 
an  anesthesiologist  who  participates  in  Blue 
Shield.  If  you  %vish  to  obtain  the  names  of 
anesthesiologists  at  this  or  other  hospitals 
who  do  participate  in  Blue  Shield,  contact 
Blue  Shield,  your  surgeon,  or  the  hospitals 
department  of  anesthesia. 


[name] 
Provided,  however,  that  this  notice  need 
not  be  disclosed  to  patients  or 
prospective  patients  who  are  known  by 
the  respondent  not  to  be  enrolled  in  or 
covered  by  any  Blue  Shield  plan  or 
program. 

B.  Paragraph  V.A  need  not  be 
complied  with  by  a  respondent  during 
any  portion  of  the  seven  (7)  years  after 
the  date  this  Order  becomes  final  if, 
instead,  during  that  period,  the  following 
notice  is  provided  to  patients  and 
prospective  patients  who  will  be 
receiving  anesthesia  services  at  the 
hospital(s)  in  Blue  Shield's  service  area 
where  that  respondent  is  a  member  of 
the  active  medical  staff: 

Notice  to  Blue  Shield  Subscribers 

Most  patients  who  are  Blue  Shield 
subscribers  will  personally  have  to  pay  more 
out-of-pocket  if  they  use  a  non-participati«g 
anesthesiologist  than  if  they  use  an 
anesthesiologist  who  participates  in  Blue 
Shield.  If  you  wish  to  try  to  arrange  for  an 
anesthesiologist  who  participates  in  Blue 
Shield  to  provide  your  anesthesia,  please 
contact  your  surgeon  or  the  hospital's 
department  of  anesthesiology  as  soon  as 
possible.  The  name  and  current  Blue  Shield 
participation  status  of  each  anesthesiologist 
who  normally  practices  at  this  hospital  is: 
(followed  by  a  list  specifying  the  names  of  all 
anesthesiologists  on  the  hospital's  active 
medical  staff  who  participate  in  Blue  Shield, 
and  the  names  of  all  anesthesiologists  on  the 
hospital's  active  medical  staff  who  do  not 
participate  in  Blue  Shield]. 

If  provided,  the  above  notice  shall  be 
provided  to  the  patient  or  prospective 
patient  before  admission  to  the  hospital 
if  reasonably  possible;  otherwise  it  shall 
be  provided  as  soon  after  admission  as 
is  reasonably  possible. 

Provided,  however,  that  during  any 
period  of  time  that  no  anesthesiologist 
on  the  hospital's  active  medical  staff 
participates  in  Blue  Shield,  the  notice 
contained  in  this  paragraph  V.B  shall 
read  as  follows: 


reimburse  you  for  only  a  portion  of  the  bill. 
Anesthesiologists  who  do  participate  have 
agreed  to  charge  Blue  Shield  subscribers 
whose  income  does  not  exceed  a  specified 
level  no  more  than  a  certain  fee.  If  you  wish 
to  try  to  make  special  arrangements  for 
treatment  by  an  anesthesiologist  who 
participates  in  Blue  Shield,  direct  your 
inquiry  to  the  hospital's  anesthesia 
department,  or  your  surgeon.  If  you  wish  to 
discuss  the  possibility  of  admission  to  a 
different  hospital  that  has  participating 
anesthesiologists,  contact  your  surgeon. 

VI 

It  is  further  ordered  that: 

A.  Within  thirty  (30)  days  after  this 
Order  becomes  final,  each  respondent 
who  does  not  participate  in  Blue  Shield 
shall  send  the  following  notice  to  each 
physician  who  has  surgical  privileges  at 
any  hospital(s)  in  Blue  Shield's  service 
area  where  that  respondent  is  a  member 
of  the  active  medical  staff: 
Notice  Regarding  Blue  Shield  Subscribers 

In  helping  your  patients  at . — 

Hospital  select  an  anesthesiologist,  it  may  be 
useful  for  you  to  know  that  I  do  not 
participate  in  Blue  Shield,  and  that  I  use  a 

conversion  factor  of in  calculating 

my  fee.  Most  patients  who  are  Blue  Shield 
subscribers  will  personally  have  to  pay  more 
out-of-pocket  if  they  use  a  non-participating 
anesthesiologist,  such  as  myself,  than  if  they 
use  an  anesthesiologist  who  participates  in 
Blue  Shield. 


[name] 

B.  Within  thirty  (30)  days  after  this 
Order  becomes  final,  each  respondent 
who  does  participate  in  Blue  Shield 
shall  send  the  following  notice  to  each 
physician  who  has  surgical  privileges  at 
any  hospital(s)  in  Blue  Shield's  service 
area  where  that  respondent  is  a  member 
of  the  active  medical  staff: 
Notice  Regarding  Blue  Shield  Subscribers 

In  helping  your  patients  at 

Hospital  select  an  anesthesiologist,  it  may  be 
useful  for  you  to  know  that  I  participate  in    . 
Blue  Shield.  Most  patients  who  are  Blue 
Shield  subscribers  will  personally  have  to 
pay  more  out-of-pocket  if  they  use  a  non- 
participating  anesthesiologist  than  if  they  use 
an  anesthesiologist  who  participates  in  Blue 
Shield. 


Iname 


Notice  to  Blue  Shield  Subscribers 

The  anesthesiologists  who  normally 
practice  at  this  hospital  do  not  participate  in 
Blue  Shield.  You  will  be  personally  liable  for 
the  entire  anesthesia  bill,  and  Blue  Shield  will 


C.  For  a  period  of  seven  (7)  years  from 
the  date  this  Order  becomes  final,  each 
respondent  shall  send,  within  twenty 
(20)  days  of  any  change  in  his  or  her 
participation  status  with  respect  to  Blue 
Shield  or.  if  respondent  does  not 
participate  in  Blue  Shield,  any  change  in 
his  or  her  conversion  factor,  an 
appropriately  revised  notice  to  each 
physician  who  has  surgical  privileges  at 
any  hospital(s)  in  Blue  Shield's  service 


area  where  that  respondent  is  a  member 
of  the  active  medical  staff. 

D.  For  a  period  of  seven  (7)  years  from 
the  date  this  Order  becomes  final,  on 
each  anniversary  of  the  dale  that  this 
Order  becomes  final,  each  respondent 
shall  send  the  appropriate  notice  to  each 
physician  who  has  surgical  privileges  at 
any  hospital(s)  in  Blue  Shield's  service 
area  where  that  respondent  is  a  member 
of  the  active  medical  staff. 

E.  Paragraphs  VIA.  VLB.  VI.C.  and 
Vl.D  need  not  be  complied  with  by  a 
respondent  during  any  portion  of  the 
seven  (7)  years  after  the  date  this  Order 
becomes  final  if.  instead,  during  that 
period,  the  following  notice'is  sent  to 
each  physician  with  surgical  privileges 
at  the  hospitaUs)  in  Blue  Shield's  service 
area  where  that  respondent  is  a  member 
of  the  active  medical  staff: 

Notice  Regarding  Blue  Shield  Subscribers 

In  helping  your  patients  at 

Hospital  select  an  anesthesiologist,  it  may  be 
useful  for  you  to  know  which 
anesthesiologists  participate  in  Blue  Shield. 
Anesthesiologists  who  participate  in  Blue 
Shield  have  agreed  to  charge  their  patients 
who  are  Blue  Shield  subscribers,  and  whose 
income  does  not  exceed  a  specified  level,  no 
more  than  a  certain  fee.  Most  patients  who 
are  Blue  Shield  subscribers  will  personally 
have  to  pay  more  out-of-pocket  if  they  use  a 
non-participating  anesthesiologist  than  if  they 
use  an  anesthesiologist  who  participates  in 
Blue  Shield.  The  name  and  current  Blue 
Shield  participation  status  of  each 
anesthesiologist  who  normally  practices  at 
this  hospital  is:  [followed  by  a  list  specifying 
the  names  of  all  anesthesiologists  on  the 
hospital's  active  medical  staff  who 
participate  in  Blue  Shield,  and  the  names  of 
all  anesthesiologists  on  the  hospital's  active 
medical  staff  who  do  not  participate  in  Blue 
Shield]. 

If  sent,  the  above  notice  shall  be  sent 
within  thirty  (30)  days  after  the  date  this 
Order  becomes  final.  Thereafter,  for  a 
period  of  seven  (7)  years,  the  notice, 
with  any  revisions,  shall  be  sent  on  each 
anniversary  of  the  date  that  this  Order 
becomes  final,  and  within  sixty  (60) 
days  of  any  change  in  the  participation 
status  of  any  anesthesiologist  who  is  a 
member  of  the  active  medical  staff. 

VII 

It  is  further  ordered  that  each 
respondent  shall  provide  any  patient, 
prospective  patient,  or  physician  who 
requests  information  from  that 
respondent  or  respondent's  agent 
regarding  respondent's  fees,  prices,  or 
participation  status  in  any  third-party 
payor's  plan  or  program,  with  the 
requested  information,  including,  when 
requested,  respondent's  fee  or  price,  or 
the  best  estimate  thereof,  and  an 
explanation  of  how  respondent's  fee  or 
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price  will  be  determined,  including  the 
exact  conversion  factor  that  will  be 
used,  if  one  will  be  used. 

vm 

It  is  further  ordered  that  this  Order 
shall  not  prohibit  any  respondent  from: 

A.  Participating  In  professional  peer 
review  of  fees  charged  by  individual 
physicians  in  individual  cases;  or 

B.  Exercising  rights  permitted  under 
the  First  Amendment  to  the'United 
States  Constitution  to  petition  any 
federal  or  state  government  executive 
agency  or  legislative  body  concerning 
legislation,  rules  or  procedures,  or  to 
participate  in  any  federal  or  state 
administrative  or  judicial  proceeding. 

IX 

It  is  further  ordered  that: 

A.  Within  thirty  (30)  days  after  this 
Order  becomes  final,  respondent  Robert 
P.  Geraci  shall  provide  a  copy  of  this 
Order  and  Complaint  to  each 
anesthesiologist  who  is  a  member  of  the 
Genesee  Hospital  Department  of 
Anesthesia  and  who  is  not  a  respondent 
in  this  matter,  that  respondent  Jacob 
Krieger  shall  provide  a  copy  of  this 
Order  and  Complaint  to  each 
anesthesiologist  who  is  a  member  of  the 
Rochester  General  Hospital  Department 
of  Anesthesia  and  who  is  not  a 
respondent  in  this  matter,  and  that 
respondent  Robert  M.  Lawrence  shall 
provide  a  copy  of  this  Order  and 
Complaint  to  each  anesthesiologist  who 
is  a  member  of  the  Strong  Memorial 
Hospital  Department  of  Anesthesia  and 
who  is  not  a  respondent  in  the  matter. 

B.  Sixty  (60)  days  after  this  Order 
becomes  final,  and  at  such  other  times 
as  the  Commission  may  by  written 
notice  require,  each  respondent  shall 
submit  in  writing  to  the  Federal  Trade 
Commission  a  verified  report  setting 
forth  in  detail  the  maimer  and  form  in 
which  he  or  she  is  complying,  or  has 
complied,  with  this  Order. 

C.  For  a  period  of  seven  (7)  years  firom 
the  date  this  Order  becomes  final,  each 
respondent  shall  notify  the  Federal 
Trade  Commission  at  least  thirty  (30) 
days  prior  to  any  change  in  his  or  her 
practice  that  may  affect  compliance 
with  the  obligations  arising  from  this 
Order. 

Dissenting  Statement  of  Commissioner 
Azcuenaga 

I  have  voted  not  to  accept  for  public 
comment  the  proposed  consent 
agreement  in  Rochester 
Anesthesiologists,  Docket  No.  9199. 
because  it  fails  to  contain  a 
jurisdictional  admission  for  some 
respondents.  As  required  by  Rule  2.32, 
Paragraph  3  of  the  Agreement 


Containing  Consent  Order  To  Cease  and 
Desist  recites  that  "Respondents  admit 
all  of  the  jurisdictional  facts  set  forth  in 
the  Commission's  complaint  in  this 
proceeding."  Paragraph  4.  also  in 
compliance  with  Rule  2.32,  recites  in 
part  that  the  respondents  waive  "[a]ll 
rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement."  Paragraph  3  of  the 
agreement  also  states,  however,  that  for 
purposes  of  any  enforcement  action, 
"respondents  employed  by  the 
University  of  Rochester  note  their  denial 
that  the  Commission  has  jurisdiction 
over  them  in  their  capacity  as 
employees  of  the  University  of 
Rochester."  Most,  if  not  all,  of  the 
respondents  now  employed  by  the 
University  of  Rochester  were  also  so 
employed  at  the  time  of  the  alleged 
violation.  With  this  language,  the 
agreement  is  inconsistent  on  its  face, 
and  it  does  not  settle  the  jurisdictional 
question,  as  Rule  2.32  plainly  anticipates 
it  should. 

Although  there  may  be  a  di^erence 
between  admitting  jurisdictional  facts 
and  admitting  that  those  facts  confer 
jurisdiction.  Rule  2.32  plainly  requires 
that  a  respondent  entering  into  a 
consent  agreement  admit  both.  The 
purpose  of  a  consent  agreement  is  to 
settle  the  case,  to  resolve  the  issues  that 
the  parties  would  have  litigated.  The 
policy  underlying  Rule  2.32.  which  is 
unequivocal  in  requiring  jurisdictional 
admissions  in  every  case,  is  the 
necessity  that  the  Commission  assert 
jurisdiction  only  when  it  has 
jurisdiction.  Any  departiue  from  the 
standard  jurisdictional  admission 
invites  speculation  as  to  the  scope  of  the 
Hmitation  and  creates  uncertainty  about 
the  Commission's  authority  to  issue  and 
enforce  the  order. 

If  jurisdiction  is  in  question,  the 
Commission  should  decide  the  issue 
now.  If  the  Commission  is  uncertain  of 
its  jurisdiction,  it  should  not  impose  an 
order  by  consent  with  a  respondent  any 
more  than  it  would  do  so  following 
litigation.  If  we  are  siue  of  our 
jurisdiction,  as  in  this  case,  then  we 
should  not  accept  a  qualified 
jurisdictional  admission.  It  is  the 
responsibility  of  the  Conunission,  not 
the  courts,  to  determine  its  jiuisdiction 
in  the  first  instance.  See  FTC  v. 
Louisiana  Power  &  Light  Co.,  406  U.S. 
621. 647  (1972);  American  General 
Insurance  Co.  v.  FTC,  496  F.2d  197  (5th 
Cir.  1974),  When  we  waiver  in  asserting 
jurisdiction  but  still  impose  a  law 
enforcement  remedy,  we  abdicate  our 
most  fundamental  responsibility. 

I  dissent. 


Rochester  Anesthesiologists — Docket 
No.  9199;  Analysis  of  Proposed  Consent 
Order  To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  the  respondents  in 
Rochester  Anesthesiologists. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Description  of  the  Complaint 

On  September  30, 1985,  the 
Commission  issued  a  complaint  charging 
35  anesthesiologists  in  Rochester,  New 
York,  with  conspiring  to  raise  fees  in 
violation  of  Section  5  of  the  Federal 
Trade  Commission  Act.  At  the  time  of 
the  activities  challenged  in  the 
complaint,  the  respondents  were  all  the 
anesthesiologists  practicing  at  the  three 
largest  hospitals  in  Rochester,  New 
York.  The  complaint  alleged  that  the 
respondents  agreed  to  undertake,  and 
did  engage  in,  the  following  activities: 
collective  negotiation  over  the  pricing 
terms  on  which  they  would  participate 
in  plans  offered  by  third-party  payors; 
threatening  to  departicipate  from  the 
programs  of  certain  third-party  payors  if 
their  fees  were  not  increased;  and 
departicipating  from  the  programs  of 
certain  third-party  payors  in  furtherance 
of  their  efforts  to  obtain  higher  fees. 

The  complaint  further  alleged  that 
these  actions  restrained  competition 
among  anesthesiologists,  raised  or  fixed 
anesthesia  fees,  adversely  affected  the 
ability  of  third-party  payors  to  compete, 
and  increased  costs  for  anesthesia 
services  or  increased  premiums  for 
programs  offered  by  third-party  payors. 

The  complaint  provided  two  examples 
of  the  alleged  illegal  activity.  First,  in 
1980  respondents  jointly  negotiated  with 
Blue  Shield  to  obtain  substantially 
higher  payments  from  Blue  Shield. 
When  their  demands  were  not  met, 
respondents  departicipated  from  Blue 
Shield,  and  Blue  Shield  subscribers  then 
had  to  pay  substantially  higher  fees  for 
anesthesia  services.  (Complaint  f  8).  In 
the  fall  of  1985,  at  about  the  time  that 
the  complaint  was  issued.  Blue  Shield 
increased  its  fees  for  anesthesia  services 
to  approximately  the  level  desired  by 
the  anesthesiologists.  The  second 
example  in  the  complaint  is  the  joint 
negotiations  by  the  respondents  at 
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Genesee  Hospital  with  Preferred  Care,  a 
health  maintenance  organization,  for 
higher  payments.  Preferred  Care 
acceded  to  the  respondents'  demands 
and  incurred  higher  costs,  leading  to 
increased  premiums  for  subscri^>ers. 
(Complaint  1 9).  ' 

The  Proposed  Consent  Order 

The  proposed  consent  order  is 
designed  to  remedy  the  violations 
charged  in  the  Commission's  complaint. 
to  prevent  the  respondents  from 
engaging  in  similar  allegedly  illegal  acts 
in  the  future,  and  to  restore  competition 
in  the  anesthesia  services  market  in 
Rochester.  All  of  the  respondents  have 
signed  the  proposed  consent  order 
except  for  four  respondents  who  were 
dismissed  from  the  proceedings  due  to 
their  permanent  retirement  from  the 
practice  of  medicine.  The  proposed 
consent  includes  all  the  prohibitions  and 
requirements  contained  in  the  Notice  of 
Contemplated  Relief  issued  with  the    j 
Complatnt. 

The  proposed  order  provides  that  the 
respondents  must  cease  and  desist 
permanently  from  engaging  in  the 
conduct  challenged  in  the  complaint:  i'.e., 
agreeing  or  combining,  or  taking  any 
joint  action  among  competing 
anesthesiologists,  to  fix  or  tamper  with 
reimbursement  levels  or  terms  of  any 
third-party  payor  for  anesthesia 
services,  or  to  fix  or  set  their  fees  for 
anesthesia  services  and  to  boycott,  or 
refuse  to  deal  with,  or  threaten  to 
boycott,  any  third-party  payor,  or  any 
anesthesiologist,  based  on  his  or  her 
participation  in  any  third-party  payor's 
program.  The  proposed  order  also       | 
includes  remedial  "fencing-in" 
provisions  that  restrict  conduct  that, 
while  not  chaDenged  in  the  complaint 
and  not  necessarily  illegal,  could 
undermine  the  effectiveness  of  the  order 
and  perpetuate  the  anticompetitive 
effects  of  the  alleged  conspiracy. 

Part  1  of  the  proposed  order  contains 
defmitions  of  some  of  the  terms  used  in 
the  order.  The  term  "competing 
anesthesiologist[s] "  is  defined  so  as  to 
make  clear  that  members  of  the  same 
single  entity  or  group  practice — for 
example,  the  Strong  respondents — are 
not  considered  competitors  of  each 
other  under  the  order. 

Part  11  of  the  proposed  order  requires 
the  respondents  to  cease  and  desist 
from  the  anticompetitive  and  per  se   j 
illegal  conduct  alleged  in  the  complaiht. 
These  provisions  are  intended  to  ensure 
that  future  decisions  about  prices  and 
participation  in  programs  of  third-party 
payors  will  be  made  individually,  not 
jointly,  by  anesthesiologists,  and  that 
payors  will  not  be  subjected  to 
collective  negotiation  or  coercive  tactics 


by  anesthesiologists  in  obtaining  their 
participation  in  the  payors'  programs. 

Part  11(A)  of  the  proposed  order 
prohibits  the  respondents  from  agreeing 
or  taking  any  concerted  action  with 
competing  anesthesiologists,  or  taking 
any  action  in  furtherance  of  such  an 
agreement  or  combination,  to  fix  or 
tamper  with  either  anesthesiologists' 
fees  or  the  amount  or  terms  of 
reimbursement  from  any  third-party 
payor  for  anesthesiologists'  services. 
This  part  of  the  order  also  contains  a 
proviso  making  clear  that  Part  11(A)  does 
not  prohibit  "any  agreement, 
combination,  or  concerted  action  solely 
to  provide  information  or  views  to  any 
third-party  payor  concerning  any  issue, 
including  reimbursement." 

Part  11(B)  prohibits  the  respondents 
from  agreeing  to  take  or  taking  any 
concerted  action  with  competing 
anesthesiologists,  or  taking  any  action  in 
furtherance  of  such  an  agreement  or 
combination,  to:  "boycott,  refuse  to  deal 
with,  departicipate  from,  or  not 
participate  in'*  any  thhd-party  payor's 
programs;  threaten  such  actions;  or 
boycott  or  threaten  to  boycott  any 
anesthesiologist  on  the  basis  of  his  or 
her  participation  status  in  any  third- 
party  payor's  program. 

Part  III  of  the  proposed  order  contains 
"fencing-in"  provisions  that  prohibit 
respondents  from  eliminating 
competition  among  anesthesiologists 
through  policies  or  practices  of  their 
hospital  anesthesia  department's  case 
assignment  system,  or  the  hospital 
privilege  process.  These  provisions, 
which  include  prohibitions  on  conduct 
that  is  not  illegal,  are  limited  to  a  period 
of  10  years  from  final  entry  of  the  order. 
Part  in(A)  prohibits  respondents  from 
abusing  the  hospital  anesthesia 
department  mechanism  for  assigning 
cases  to  anesthesiologists  in  a  manner 
intended  to  limit,  reduce,  or  suppress 
any  anesthesiologist's  incentive  to 
participate  in  a  third-party  payor's 
program.  Part  11I(A}  also  prohibits  use  of 
the  case  assignment  mechanism  to 
prevent  the  accommodation  of  requests 
by  patients  and  physicians  for  an 
anesthesiologist  who  participates  in  a 
third-party  payor's  programs.  Part  in(A) 
contains  a  proviso  that  the  prohibition 
does  not  include  actions  to  establish  or 
implement  a  case  assignment 
mechanism  "that  is  no  broader  than 
reasonably  necessary  for  the  efficient 
provision  of  quality  care,  and  is 
uniformly  applied." 

Part  III(B)  prohibits  respondents  from 
using  the  mechanism  for  obtaining 
hospital  medical  staff  privileges  as  a 
vehicle  for  effectuating  a  conspiracy  to 
fix  prices  or  boycott  any  third-party 
payor.  Part  111(B)  would  prohibit  such 


abuse,  while  not  interfering  in  the 
normal,  legitimate  processes  for  granting 
hospital  privileges. 

Part  IV  prohibits  respondents  at  two 
of  the  three  hospitals  from  forming,  for  a 
period  of  five  years,  any  partnership  or 
corporate  arrangement  that 
encompasses  a  majority  of  the 
anesthesiologists  in  the  hospital's 
anesthesia  department  and  that  has  an 
anticompetitive  purpose  or  effect.  The 
conspiracy  among  anesthesiologists 
alleged  in  the  complaint  in  this  matter 
involved  anticompetitive  agreements 
and  concerted  action  both  among 
anesthesiologists  practicing  at  different 
hospitals  and,  at  Genesee  and  Rochester 
General  Hospitals,  among 
anesthesiologists  practicing  within  the 
same  hospital  anesthesia  department. 
The  respondents  practicing  at  Strong 
Memorial  Hospital  all  are  employees  of 
the  University  of  Rochester,  and, 
therefore,  are  not  competitors  of  each 
other.  Part  IV  of  the  proposed  order  is 
intended  to  prevent  the  respondents  at 
Genesee  and  Rochester  General 
Hospitals,  for  a  limited  period  of  time, 
from  substantially  eliminating  intra- 
hospital  competition  among 
anesthesiologists  by  adopting  a 
partnership  or  corporate  form  of 
practice  among  most  or  all  department 
members. 

Parts  V-VII  of  the  proposed  order  are 
intended  to  help  reinstate  and  facilitate 
competition  that  was  eliminated  by  the 
alleged  conspiracy,  by  requiring 
respondents  to  provide  to  patients  and 
other  physicians  information  concerning 
respondents'  fees  or  charges  and  their 
participation  status  in  the  programs  of 
third-party  payors.  Part  V  requires  that, 
for  a  period  of  seven  years,  respondents 
must  provide  to  patients  and 
prospective  patients  one  of  several 
alternative  forms  of  notice  identifying,  if 
appropriate,  that  the  respondent  does 
not  participate  in  Blue  Shield,  and 
explaining  the  adverse  financial 
consequences  and  payment 
arrangements  to  the  patient  who  uses  a 
non-participating  anesthesiologist.  In 
order  to  permit  such  notice  to  be  given 
most  efficiently,  Part  V  permits  it  to  be 
done  through  the  hospital  anesthesia 
department,  rather  than  insisting  upon 
multiple  individual  notices. 

Part  VI  of  the  proposed  order  requires 
that  respondents  provide  to  all 
physicians  with  surgical  privileges  at  the 
hospital(s)  where  the  respondent 
practices  a  notice  similar  to  the  notice  to 
patients  required  by  Part  V  of  the 
proposed  order.  Part  VI  is  limited  in  time 
to  seven  years.  As  with  the  notice  to 
subscribers  in  Part  V,  Part  VI  also 


permits  use  of  a  combined  notice  to 
physicians. 
:.     Part  yu  of  the  proposed  order  simply 
.  re^tiires  thai  i^spondenttf  provide  to  any 
patient.  prp8pectivdTnrtiei*t.  at  _^ 
physician  fhformalhiR«bout  the      "^  ' 
respondents*  "fees,  priced,  or      "'^  "^ 
participation  status  in  any  third-party 
payor's  plan  or  program. "  when  so 
requested.  It  is  not  time  lunited.  Such 
information  will  help  patients  seeking 
an  anesfhesioKc^ist' tb  maVe         ' 
comparison^  ami  thtis  shoiiKahelp 
generate  codipetitioh  among, 
ahesthesidtdgislii.      "'    ••••.'-•■ 

Part  VOTifiaket  clear  tfiatlhtf 
proposed  order  does  not  prohibit  any 
respondent  from:  (1)  Participalmg  in 

Erofessional  peer  review  of  fees  charged 
y  individual  physicians  in  Individual 
cases:  or  (2)  fexetcidihg  his  or  her  First 
Amendment  rights  to  petition  the 
govenunent  or  to  participate  iii  any 
federal  or  state  administrative  or 
judicial  proceeding.  ! 

Part  IX  of  the  proposed  brder  requires 
k    that  certain  named  respondents  provide 
a  copy  of  the  complaint  and  order  to 
non-respondent  anesthesiologists  at 
their  respective  hospitals,  h  also 
reqiiires  respondents  to  file  compliance 
reports  and  notify  the  Commission  of 
certain  change's  in  their  prdcUces. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  die 
proposed  order,  and  it  ia  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or 
modify  in  any  way  its  terms. 
Benjamin  I.  Bennan, 
Acting  Secretary. 
(FR  Doc.  87-26724  Filed  11-18^7;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1, 145  and  147 

Financial  Reporting  Requirements  f  or 
Futures  Commission  Merchants  and 
Introducing  Brokers 

AQENCV:  Commodity  Futures  Trading 

Commission. 

action:  Proposed  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
proposing  amendments  to  its  financial 
reporting  requirements  for  futures 
commission  merchants  ("FCMs")  and 
applicants  for  registration  as  FCMs  and 
those  introducing  brokers  ("IBs")  and 
applicants  for  registration  as  IBs  not 
operating  or  intending  to  operate 
pursuant  to  a  guarantee  agreement  (i.e.. 
independent  IBs).  The  rule  amendments 


are  being  proposed  in  conjunction  with 
the  development  of  proposed  new 
financial  reporting  forms.  Form  1-FR- 
FCM  and  Form  1-FR-IB.  to  replace  die 
current  Form  l^Tl. 

Amendmepts  to  die  financial 
reporting  rules  arid  "die  final  rit^pordng 
form  have  been  fiecessiteted.l^Tlie'  —  *" 
Commission's  recent  adoption  of  ruTestO' 
govern  foreign  futures  and  foreign 
options  transactions.  Those  raids 
introdaced  the  concept  of  a  secured 
amount  of  funds  held  in  separate 
accounts  for  foreign  futures  and  options 
customers,  which  requires  the  addition 
of  a  separate  schedule  on  the  fmancial 
reporting  form  for  FCMs  to  report 
information  related  to  the  secured 
amount.  Since  the  secured  amount  also 
affects  an  FCM's  minimum  adjusted  net 
capital  requirement  certain  line  items 
on  other  fiiiancial  statements  are  also 
aR'ected. 

The  Commission  is  proposing  the 
Creation  of  the  hew  Form  1-FR-IB 
largely  in  response  to  requests  from  the 
National  Futures  Association  C'NFA") 
for  a  financial  reporting  form  shorter 
than  the  current  Form  1-FR  used  by  both 
FCMs  and  IBs  tiiat  is  tailored 
specifically  to  independent  IBs.  Such  IBs 
woidd  have  the  option  of  filing  the  new 
Form  1-FR-IB  in  lieu  of  the  new  Form  1- 
FR-FCM.  which  is  similar  to  the  current 
Form  1-FR.  The  Commission  is  al^o 
taking  this  opportunity  to  propose  diat 
an  additional  Statement  of  Financial 
and  Operational  Data  be  included  in  the 
new  Form  1-FR-FCM  and  Form  1-FR- 
IB.  The  Commission  further  proposes 
conforming  amendments  to  its  nUes 
under  the  Freedom  of  Information  Act 
( "FOIA")  and  Government  in  die 
Sunshine  Act  ("GINSA")  to  set  forth 
portions  of  the  new  1-FR  forms  will 
generally  not  be  made  public  or  released 
under  the  FOIA  or  discussed  at  open 
Commission  meetings.  The  proposed 
new  Form  1-FR-FCM  and  Form  1-FR-IB 
appear  as  exhibits  to  this  release. 
DATE:  Comments  must  be  submitted  on 
or  before  December  21, 1987. 
AOORESS:  Comments  must  be  sent  to: 
Commodity  Futures  Trading 
Commission.  Office  of  the  Secretariat, 
2033  K  Street.  NW..  Washington.  DC 
20581.  Reference  should  be  made  to 
Financial  Reporting  Rules. 
FOR  FURTHER  INFORMATION  CONTACT! 
Paul  H.  Bjamason,  Jr..  Deputy  Director, 
or  Lawrence  B.  Patent.  Associate  Chief 
Counsel.  Division  of  Trading  and 
Markets  at  the  above  address, 
telephone:  (202)  254-8955,  or  Henry  J. 
Matecki.  Branch  Chief.  Central  Region. 
Audit  and  Financial  Review  Unit 
Division  of  Trading  and  Markets,  233 
South  Wacker  Drive.  Suite  4600. 


Chicago.  Illinois  60606.  telephone:  (312) 
353-6642. 

LVackground 

The  Commission's  recent  adoption  of 
rules  to  govern  foreign  futiirey  and 
foreign  options  transactions,  52  FR  28980 
(August  &U887i,  requires  FCMs  to 

litaintainiixAJieparate  asGouot  the 
foreign  futures  or  foreign  options 
secured  amount  pn  behalf  of  foreign:.'' vf«>y.. 
futures  and  options  customers.  The 

.  requirementsrelated  to  the  .secured 
amount,  which  are  more  fully  described 
in  the  August  5  Federal  Renter  release 
and  later  in  this  release,  are  somewhat 
similar  to  an  FCM's  segregation  . 
requirements  with  respect.to  customer 
funds  related  to  trades  on  domestic 
contract  markets  or  dealer  options,  biit 
the-secuced  amount  requirements  are 
not  the  same  as  the  segregation 
requirements.  Therefore,  the  .    „    . 
Commission  must  amend  its  financial 
reporting  form  for  FCMs  to  include  a 
new  statement  of  secured  amounts  and 
funds  held  in  separate  accounts  for 
foreign  futures  and  foreign  options 
customers.  The  Commission  is  hereby 
proposing  to  do  so  and  to  make  certain 
other  minor,  technical  changes  in  its 
financial  reporting  and  recordkeeping 
requirements  as  described  below. 

n.  Foreign  Fkitures  and  Foreign  OpHoos 
Secured  Amount 

The  Commission  originally  proposed  a 
separate  segregation  rule  to  govern  the 
treatment  of  foreign  futures  or  foreign 
options  customer  funds,  which  would 
have  imposed  upon  FCMs  carrying 
foreign  hitures  or  options  customers 
funds  virtually  the  same  obligations 
with  respect  to  funds  in  their  possession 
as  they  have  with  respect  to  domestic 
futures  or  option  customer  funds  as  long 
as  such  funds  are  held  in  the  United 
States.  This  rule  would  have  required,  in 
effect  excess  margin  funds  for  foreign 
transactions  to  be  retained  in  the  United 
States. 

In  response  to  the  concerns  of  many 
commenters  that  such  a  separate 
segregation  requirement  would  create 
numerous  accounting  and  transmission 
problems  affiliated  with  the  requirement 
that  all  such  excess  funds  be  accounted 
for  and  maintained  in  the  United  States, 
the  Commission  adopted  a  more  Hexible 
approach  to  ensuring  protection  of 
customer  funds  by  requiring  the  creation 
of  one  or  more  accounts  in  which  firms 
must  maintain  the  "secured  amount."  In 
essence,  the  foreign  futures  and  foreign 
options  secured  amount  is  an  amount 
equal  to  the  money,  securities  and 
property  held  by,  or  held  for  or  on  behalf 
of,  an  FCM  from.  for.  or  on  behalf  of 


FiMlval  ResiBter  /  Vol.  52.  No.  223  /  Thuraday.  November  19.  19B7  /  Proposed  Rales 


Fedaral  Reg^ater  /  Vol.  52.  No.  223  /  Thursday.  November  19.  1987  /  Phjposed  Roles 


44415 


foreign  future*  or  foreign  options  I 

customers  required  to  margin,  guarantee 
or  secure  open  foreign  futures  contracts 
or  representing  premiums  paid  or 
received,  pliu  otker  funds  required  to 
guarantee  or  secue  open  options 
transactions,  phis  any  onrealized  gain  or 
minus  aiqr  ■nreahxed  loss  on  soch 
transactions.  This  is  also  the  amount  to 
which  the  existing  four  percent 
miniunuoB  capital  rcqvirement  wi))  be 
apphed.  and  tlM  amoont  will  also  be 
used  in  cdkcuiating  the  early  warning 
level  for  ftrm  capital. 

Pursuant  to  paragraph  fa)  of  Role  30.7 
as  adopted,  die  Commission  will  require 
futures  commission  merchants  to 
maintain  in  a  separate  accoimt  or 
accounts  at  least  that  amount  of  money, 
securities  and  property  defined  in  new 
Rule  1.3(rr]  which  is  equal  to  original 
client  margins  set  by  the  FCM  plus 
accruals  and  less  losses.  (However,  the 
seciired  amount  cannot  be  a  negative 
number.]  This  amount  must  be  deposited 
in  an  accoimt  accessible  only  on  behalf 
of  customers.  This  rule  specifies  only  the 
minimum  amount  required  to  be 
maintained  in  such  an  account(s].  and 
nothing  prohibits  a  firm  from 
maintaining  additional  money,  securities 
and  property  received  from  the 
appropriate  customers  in  such  separate 
account  or  accounts  provided  that  these 
amounts  are  not  subject  to  a  competing 
security  interest  or  daim  for 
noncustomers. 

The  Commission's  foreign  futures  and 
options  rules  also  permit  FCMs  to 
deposit  money,  securities  and  property 
belonging  to  any  customer  in  respect  of 
nonregulated  transactions  such  as  spot 
currency  transactions  in  the  same 
account  as  the  secured  amount,  subject 
only  to  certain  recordkeeping  and 
reporting  requirements.  These 
requirements  include,  but  are  not  limited 
to,  the  provisions  of  Rule  1.10(d).  which, 
in  essence,  requires  FCMs  to  include 
such  nonregulated  funds  in  addition  to 
the  foreign  futures  and  options  "secured 
amount"  in  completing  their  financial  I 
reports;  the  requirements  of  new 
paragrai^  (e)  of  Rule  30.7,  Mrhich 
parallels  Commission  Rule  1.27(a),  17 
CFR  1.27(a)  (1987),  and  requires  FCMs  to 
account  strictly  for  the  investment  of 
funds  of  foreign  futures  or  foreign 
options  costomers:  and  new  paragraph 
(f).  which  parallels  Commission  Rule 
1.32. 17  CFR  1.32  (1987).  which  requires  a 
daily  calculation  of  all  funds  on  deposit, 
and  the  total  amount  of  money, 
securities  and  property  required  to  be  on 
deposit  in  such  separate  account(s), 
and.  finally,  the  amount  of  the  FCM's 
residual  interest  in  such  funds. 


The  Conmrission  is  also  proposing 
certain  amendments  to  Rule  1.16  (17 
CFR  1.16  (1987))  regarding  the  duties  of 
an  FCM's  independent  pubKc 
accountant  with  respect  to  the  foreign 
futures  and  foreign  options  secured 
amount.  The  purpose  of  these  proposed 
amendments  is  to  conform  the 
accountant's  duties  with  respect  to  die 
secured  amount  to  his  duties  with 
respect  to  domestic  customer  funds.  The 
Commission  is  tfierefore  proposing  to 
amend:  (1)  Role  1.16(d)(1)  to  reqmre  as 
specific  audit  obfectives  an  examination 
of  the  FCM's  procedure  for  safeguarding 
the  secured  amount  so  that  the 
accountant  can  be  reasonably  assured 
that  any  material  inadequacies  in  such 
procedures  will  be  discovered,  and  a 
review  of  the  practices  and  procedures 
followed  by  the  FCM  in  making  its  daily 
secured  amount  computation;  and  (2) 
Rule  1.16(d)(2)(iv)  to  include  in  the 
definition  of  a  material  inadequacy  any 
conditions  which  contributed 
substantially  to  or,  if  appropriate 
corrective  action  is  not  taken,  could 
reasonably  be  expected  to  result  in 
violations  of  the  secured  amount 
requirements  to  the  extent  that  the  FCM 
could  be  inhibited  from  promptly 
completing  transactions  or  discharging 
responsibilities  to  customers  or  other 
creditors,  could  suffier  material  financial 
loss,  or  could  have  material 
misstatements  in  its  financial  reports.' 
The  Commission  further  proposes  to 
amend  Rule  1.16  so  that  if  an  extension 
of  time  is  sought  for  filing  the  certified 
year-end  financial  report,  the  request  for 
such  an  extension  of  time  must  include  a 
secured  amount  computation  as  of  the 
latest  date  available,  and  the  letter  from 
the  accountant  required  to  accompany 
such  a  request  must  include  a  response 
based  on  the  work  to  date  as  to  whether 

the  accountant  believes  that  the  firm 
was  or  is  not  meeting  the  secured 

account  requirements. 

in.  Changes  to  Financial  Reports  Which 
are  Not  Related  to  Foreign  Futures  and 
Options  Transactions 

The  Commission  is  proposing  to  add  a 
statement  to  the  new  Form  1-FR-FCM 
and  1-FR-IB  which  is  not  included  in  the 
current  Form  1-FR.  the  Statement  of 
Financial  and  Operational  Data.  The 
statement  would  have  to  be  filed  with 


'  Each  certified  financial  report  must  be 
accompanied  by  the  accountant's  report  on  material- 
inadequacie*.  Rule  1.16tc)(S).  An  accountant  winch 
discovers  a  materia)  inadequacy  during  the  course 
of  an  audit  or  interim  work  must  notify  the  firm  of 
such  discovery,  and  the  firm  must  in  turn  make  the 
appropriate  notification  required  under  the  financial 
early  warning  sj'Stem.  The  accotintant  may  have 
further  responsibilities  if  the  Cam  fails  to  moke  the 
appropriate  early  warning  nolifications.  Rules 
1.16(e)|2)  and  1.1Z(d). 


each  quarterty  (or  semi-annual) 
financial  report  filed  pursuant  to 
§  1.10(d)(1),  the  year-end  certified 
fmancial  report  filed  pursuant  to 
§  1.10(d)(2).  and  each  monthly  early 
warning  report  filed  pursuant  to 
S  1.12(b).  The  Statement  of  Financial 
and  C^rational  Data  would  not  need  to 
be  filed  with  financial  reports  requested 
by  the  Commission  or  a  self-regulatory 
organization  under  the  special  call 
provisions  of  9 1.10(bl(4),  unless  the 
special  call  specifically  requires  it.  The 
statement  would  be  deemed  to  be  a  non- 
public document  under  §  145.5(d](ll(i) 
(C)  and  (D)  if  the  provisions  for  separate 
binding  set  forth  in  1 1.10(g]  are 
complied  with. 

The  Commission  believes  that  the 
statement  will  allow  the  Commission 
and  self-regulatory  organizations 
("SROs")  to  make  a  more  meaningful 
evaluation  of  registrants'  financial 
positions  by  highlighting  areas  which 
have  historically  been  most  financially 
troubhng  to  registrants.  These  are  areas 
of  registrants'  operations  which  sub)ect 
registrants  to  the  greatest  financial 
exposure  if  not  properly  controlled. 
They  are  areas  where  aberrations  must 
be  promptly  identified  and  brought 
under  control,  and  brought  to  the 
attention  of  the  appropriate  regulatory 
and  self-regulatory  bodies: 
undermargined  accounts:  outtrades  at 
exchange  clearing  organizations; 
unprocessed  trades;  and  unresolved 
reconciling  items  afiecting  balances 
with  banks  and  carrying  brokers.  The 
Commission  believes  the  statement  will 
result  in  financial  reports  that  are  more 
accurate  and  which  highlight  for  the 
Commission,  the  SROs  and  the 
managements  of  the  registrants  areas  of 
financial  concern.  The  Commission 
recognizes  that  the  data  provided  in  the 
statement  can  be  up  to  90  days  old  when 
filed.  However,  such  data  is  no  older 
than  the  financial  data  reported  in  the 
balance  sheet  and  net  capital 
computation,  and  will  be  useful  in 
analyzing  the  data  reported  in  those 
statements.  In  addition,  the  financial 
and  operational  data  will  identify 
negative  trends  in  the  reported  data  and 
worsening  relationships  between  data, 
as  well  as  negative  relationships 
between  data  based  on  groups  of  like 
firms. 

Since  the  proposed  new  Form  1-FR- 
FCM  and  1-FR-IB  will  have  the 
Statement  of  Changes  in  Ownership 
Equity,  which  is  currently  required  to  be 
filed  with  interim  financial  reports  and 
the  year-end  certified  report  and  the 
Statement  of  Changes  in  Liabilities 
Subordinated  to  the  Qaims  of  General 
Creditors,  which  is  currently  only 


required  with  a  certified  year-end 
report  appearing  on  the  same  page,  the 
Commission  is  proposing  to  require  that 
the  snbordinated  liabilities  statement 
also  be  included  with  interim  financial 
reports.  See  proposed  Sl.lO(dUlKiii). 
Certain  other  minor  line  item  changes 
would  also  be  made  on  the  new  Form  1- 
FR-^FCM  and  l^TR-IB  as  compared  to 
the  current  Form  l^H. 

The  current  Form  1-FR  contains 
instructions  relating  to  the  preparation 
of  the  form,  hi  developing  die  new  Form 
1-FR-FCM  and  Form  1-JTl-IB.  the 
Commissiott  is  separating  the 
instructions  from  die  forms.  The 
Commission's  staff  will  instead  prepare 
a  comprehensrw  set  of  rep<wt 
preparatioR  {nstmctions  to  be  published 
as  a  separate  booklet.  The  booklet  will 
contain  more  specific  instructions  with 
respect  U)  the  reporting  of  particular  line 
items  appearing  m  the  Form  1-FR-PCM 
and  1-PR-IB  dian  is  the  case  with  the 
instructions  fo  the  current  Form  1-FR. 
and  it  will  be  updated  periodically  as 
registrants  brmg  reporting  questions  to 
the  Commission's  attention. 

lY.rdmgOpdoBS 

The  Commission  is  proposing  a  new 
S  1.10(k)  which  will  permit  an 
independent  IB  or  applicant  for 
registration  as  an  independent  IB  to  use 
die  new  Form  l-FR-IB  in  ben  of  die  new 
Form  l-FR-^CM.  The  Cbntmissian  has 
developed  the  proposed  new  Fonn  1- 
FR-IB  principalljr  at  the  reqoeat  of  the 
NFA.  which  is  the  only  designated  self- 
regulatory  organiiation  T'OSRO")  with 
member  IBs  and  thus  the  ooly  D^O 
responsible  for  Beaitoting  compliance 
with  minuBum  financial  requiranents  of 
its  members  IBs.  See  proposed  |  l.a2(a). 
The  proposed  new  Form  l-FR-tB  is 
considerably  shorter  than  the  new  Form 
1-FR-FCM  and  is  tailored  specifically  to 
the  financial  requirements  of 
independent  IBs.  For  example,  since  IBs 
cannot  handle  any  funds  of  customers, 
there  are  no  segregation  or  secured 
amoimt  statements  inchided  in  Form  1- 
FR-IB. 

The  Commission  also  notes  that  the 
Securities  and  Exchange  Commission 
("SEC")  is  in  the  process  of  amending  its 
basic  financial  reporting  forms,  the 
Financial  and  Operational  Combined 
Uniform  Sin^  ("FOCUS ")  Report  under 
the  Securities  Exchange  Act  of  1934.  The 
Conunission  staff  has  been  in  contact 
with  the  SEC's  staff  in  its  omtinuing 
efiort  to  harmonize  the  basic  financial 
reporting  forms  of  the  two  agencies. 
Previous  efforts  in  this  area  have  made 
it  possible  for  an  FCM  or  IB  which  is 
also  a  securities  broker  or  dealer  to  take 
advantage  of  a  filing  option  whereby 
such  a  dually-registered  firm  can  file  a 


FOCUS  Report  Part  U  or  Part  UA.  in  Ueu 
of  Form  1-FR.  See  Commission  Rule 
1.10(h)  (17  CFR  1.10(b)  (1967)).  The 
Commission  notes,  however,  that  Rule 
1.10(h)  contains  a  proviso  which  permits 
the  use  of  such  a  filing  option  so  long  as 
all  information  which  is  required  to  be 
furnished  on  and  submitted  with  a  Form 
l^R  is  provided  widt  die  FOCUS 
Report  When  the  Commission  originally 
adopted  Rule  lAiHh\.  it  sUted  diat  die 
proviso  was  iadnded  "[tlo  take  into 
account  the  possibility  that  the 
Commission  might  in  the  future  require 
additional  information  in  Form  1-FR  and 
the  SEC  did  not  amend  its  financial 
reporting  system  aocordingly."  44  FR 
65970,  65971  (November  16. 1979).  The 
Commission  therefore  wishes  to  make 
clear  that  if  the  revision  of  its  financial 
reporting  forms  is  completed  before  the 
SEC  completes  the  revision  of  its 
financial  reporting  forms.  FCMs  wishing 
to  make  use  of  the  filing  option  available 
in  Rule  1.10(h]  would  have  to  file  the 
new  statement  of  secured  amount  and 
both  FCMs  and  IBs  wishing  to  use  the 
option  would  have  to  file  the  new 
Statement  of  Financial  and  Operational 
Data,  together  with  a  copy  of  this 
FOCUS  Report. 

V.  Amendments  to  the  CoauaiBsian's 
FOIA  and  GINSA  Rules 

The  FOIA  basically  requires  that, 
upon  request  the  Commission,  like  most 
federal  agencies,  must  make  its  records 
available  to  the  public  unless  the 
recofds  fall  within  an  exemption  set 
forth  in  Uie  FOIA.  The  fourth  exemption 
set  foidi  in  the  FOIA  provides  that 
records  which  constitute  "trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  are  exempt  from 
mandatory  public  diacloaure.  b  U.S.C. 
552(b)(4)  (1962).  Commission  Rule 
145.5^)  promulgated  under  \he  FOIA.  17 
CFR  145.S(d)  (1987).  repeats  die  language 
of  the  FOIA's  fourth  exemption  quired 
in  the  preceding  sentence,  and  further 
specifies  particular  records  which  the 
Commission  generally  treats  as 
nonpublic  Commission  Rule 
145.5(d)(l)(i)  currently  contains  six 
subparagraphs,  denoted  (A)  through  (F). 
describing  the  portions  of  various 
financial  reporting  forms  filed  by  those 
registrants  and  af^Ucants  for 
registration  subject  to  minimum 
financial  requirements  which  the 
Commission  generally  treats  as 
nonpublic,  provided  such  portions  of  the 
forms  are  separately  bound  from  the 
generally  pubhc  portions  of  the  forms.* 


The  Commission  is  proposing  to 
amend  S  145.5(d)(l)(i)  to  take  account  of 
the  new  Form  1-FR-FCM  and  new  Form 
1-FR-IB,  which  are  being  developed  for 
the  reasons  discussed  above.  The 
Commission  is  proposing  to  redesignate 
current  paragraphs  (d)(l)(i)  (C)  through 
(d)(lKi)  (F)  of  Rule  145^.  which  relate  to 
financial  reporting  forms  other  than 
Form  1-FR.  as  paragraphs  (d)il)ii)  (E) 
throu^  (d)(lKi)  (H).  The  Commission  is 
also  proposing  to  adopt  new  paragraphs 
(d)(lMi)  (C)  and  (d)(l)(i)  (D)  of  Rule  1453 
to  set  forth  which  portions  of  the  new 
Form  1-FR-FCM  and  new  Form  1-FR- 
IB,  respectively,  would  generally  be 
treated  as  nonpublic  provided  the 
separate  binding  procedure  of 
Commission  Rule  1.10(g)  is  followed  by 
the  submitter  of  the  form.'  This  would 
result  in  a  consecutive  display  of  the 
provisions  of  Rule  145.5(d)(l](il  which 
relate  to  Form  1-FR  in  its  various 
manifestations,  in  subparagraphs  (A) 
through  (D)  thereof,  with  the  provisions 
of  the  rule  relating  to  other  financial 
reporting  forms  set  forth  in  the 
succeeding  subparagraphs. 

The  Commission  is  proposing  to  treat 
as  generally  nonpublic,  provided  that 
the  separate  binding  procedure  in  Rule 
1.10(g)  is  followed,  those  portions  of  the 
new  Form  1-FR-FCM  and  new  Form  1- 
FR-IB  which  correspond  to  the  portions 
of  the  current  Form  1-FR  accorded  such 
treatment.  These  statements  include:  the 
Statement  of  Income  (Loss),  the 
Statement  of  Changes  in  Financial 
Position,  the  Statement  of  Changes  in 
Ownership  Equity,  the  Statement  of 


*  Subpara^aph  (A)  relates  to  tbe  Form  1-FR  in 
use  prior  to  Deceaber  20. 1978  and  subparagtapk 
(B)  relates  to  the  Foma  1-FR  in  use  on  and  aftct 


that  dale.  Sabparagraphs  [CI  and  (D)  relate  to  the 
POCUS  Report.  Part  fl  and  Part  HA.  respectively. 
Subparagraph  (E)  relates  to  a  compifafion  report  of 
noancial  statements  ai  warehotiscinen  for  purposes 
of  UnifonB  CraiD  Stora^  A^eements. 
Subparagraph  [F]  relates  to  Form  2-FR.  The  Form  1- 
FR  is  the  financial  reporting  form  for  FCMs  and 
applicants  for  registration  thefefor.  and  it  has 
served  the  same  faactioo  for  indrpeixtent  Ifia  and 
applicants  for  registration  tberefof  since  the 
creation  of  tbe  IB  registrant  category  in  1983.  The 
FOCUS  Report  it  a  fifir\g  option  available  to  FCKts. 
independent  (Bs.  and  applicants  for  registration  in 
either  category,  which  are  ako  securities  brokers  or 
dealers.  The  compilation  report  referred  to  in 
subparagraph  [E]  is  a  filing  option  available  to  an 
independent  fB  or  applicant  for  registration  therefor 
which  i*  also  a  coonlry  elevator.  The  Form  2-FR  is 
required  to  be  Tiled  by  a  leverage  transactioo 
merchant  or  an  applicant  for  registration  therefor. 
'  It  is  the  Commission's  view  thai  the  separate 
binding  procedure  of  Rule  1.10(g)  is  a  waivable 
option,  and  when  an  FCM.  independent  IB.  or  an 
applicant  for  registration  in  either  category,  fails  lo 
follow  the  procedure,  the  enltty  consents  to  the 
public  release  of  information  that  might  otherwise 
be  protected  by  FOIA  Exemption  4.  However, 
failure  to  follow  the  separate  btitding  procedure 
does  not  conatitale  coateoi  to  the  release  of 
information  protected  by  FOIA  Exemption  3  (/>» 
informatton  subject  to  the  general  protection  from 
public  disdeaurc  under  section  Sfa)  of  the  Act.  7 
U.&C.  12(a)  (MSZg 
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Changes  in  Liabilities  Subordinated  to 
the  Claims  of  General  Creditors 
Pursuant  to  a  Satisfactory  Subordination 
Agreement,  and  the  accountant's  report 
on  material  inadequacies  filed  under 
Commission  Rule  1.16(c)(5).  In  addition, 
the  proposed  new  Statement  of 
Financial  and  Operational  Data  to  be 
included  in  the  new  Form  1-FR-FCM 
and  die  new  Form  1-FR-IB  would  be 
generally  accorded  nonpublic  treatment. 
The  Commission  notes  that  a  Statement 
of  Financial  and  Operational  Data  with 
respect  to  certain  sectirities-related 
items  is  currently  part  of  the  FOCUS 
Report.  Part  II.  and  such  statement!  is 
eligible  for  nonpublic  treatlnent  under 
current  Rule  145.5(d)(l)(i)(C). 

The  Commission  woitld  therefore 
generally  make  available  under  the 
FOIA,  consistent  with  its  treatment  of 
the  same  portions  of  the  current  Form  1- 
PR.  the  following  portions  of  the  new 
Fprm  l^H-FCM:  the  Statement  of 
Financial  Condition:  the  Statement  of 
the  Computation  of  the  Minimum 
Capital  Requirements;  the  Statement  of 
Segregation  Requirements  and  Funds  in 
Segregation  for  Custonters^Tradlng  on 
U^.  Commodity  Exchanges:  and  the 
Statement  of  Segregation  Requirements 
and  Funds  in  Segregation  for  Customers' 
Dealer  Option  Accounts.  In  addition,  the 
proposed  new  Statement  of  Secured 
Amounts  and  Funds  Held  in  Separate 
Accounts  for  Foreign  Futures  and 
Foreign  Options  Customers  in       | 
Accordance  with  Commission   .  ■  i 
Regulation  30.7  would  also  generally  be 
made  available  under  the  FOIA. 
Although  the  Commission  does  not 
require  segregation  of  funds  on  behalf  of 
foreign  futures  and  options  customers, 
the  concept  of  a  secured  amount  held  by 
an  FCM  on  behalf  of  a  foreign  futures  or 
foreign  options  customer  is  somewhat 
akin  to  the  segregated  funds  held  by  an 
FCM  on  behalf  of  a  customer  trading  on 
or  subject  to  the  rules  of  a  domestic 
contract  market.  Accordingly,  the 
Commission  believes  the  segregated 
funds  and  secured  amount  financial 
statements  should  be  treated 
consistently  for  FOIA  purposes,    j 

With  respect  to  the  new  Form  1-FR- 
IB.  only  the  Statement  of  Financial 
Condition  and  the  Statement  of  the 
Computation  of  the  Minimum  Capital 
Requirements  would  generally  be  made 
available  under  the  FOIA.  Since  an  IB 
cannot  handle  customer  funds  or  the 
funds  of  foreign  futiu^s  and  options 
customers,  an  03  is  not  subject  to 
segregation  requirements  or  the    j 
requirements  relating  to  the  foreign 
futures  and  options  customers  seciu'ed 
amount,  and  thus  the  new  Form  1-FR-IB 


will  not  contain  any  statements  related 
thereto.  . 

The  GINSA  basically  requires  that 
Commission  meetings  be  open  to  public 
observation  and  that  certain  information 
pertaining  to  such  meetings  be  disclosed 
to  the  public.  However,  these 
reuqirements  do  not  apply  in  cases 
where  the  Commission  determines  that 
8  meeting  or  a  portion  thereof  is  likely  to 
disclose  certain  types  of  information. 
The  exemptions  in  the  GINSA  are 
similar  to  those  set  forth  in  the  FOIA. 
including  4he  exemption  telatting  to  ' '  '  **  '< 
"trade  secrets  and  commercial  or     '*  "  '* 
financial  information  obtained  from  a 
person  and  privileged  or  confideptiaL" 
Thus,  the  Commission's  rules 
promulgated  under  the  GINSA  closely 
track  those  promulgated  under  the 
FOIA.  For  example,  Commission  Rule 
147.3(b)(4)(i)(A)  promulgated  under  the 
GINSA  corresponds  to  Commission  Rule 
145.5(d)(l)(i)  promulgated  under  the 
FOIA  with  respect  to  the  treatment  of 
various  financial  reporting  forms  filed 
with  the  Commission.  Accordingly,  the 
Commission  is  proposing  to  amend  Rule 
147.3(b)(4)(i)(A)  in  a  manner  identical  to 
that  being  proposed  for  Rule 
145:5(d)(l)(i)  for  the  reasons  set  forth 
above  in  the  discussion  of  the  latter  rule.  - 

VL  Related  Matters 

A.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act'of  1300 
("PRA").  44  U.S.C.  3501  et  seq.-  (1982). 
imposes  certain  requirements  on  federal 
agencies,  including  the  Commission,  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  PRA.  In  compliance 
with  the  PRA,  the  Commission  has 
submitted  these  proposed  rule 
amendments  and  proposed  new  forms, 
and  their  associated  information 
collection  requirements,  to  the  Office  of 
Management  and  Budget  ("OMB"). 

Persons  wishing  to  comment  on  the 
information  which  would  be  required  by 
these  proposed  rule  amendments  and 
proposed  new  forms  should  contact  Bob 
Neal.  Office  of  Management  and  Budget. 
Room  3228,  NEOB.  Washington,  DC 
20503,  (202)  395-7340.  Copies  of  the 
information  collection  submission  to 
OMB  are  available  from  Joseph  G. 
Salazar,  CFTC  Clearance  Officer,  2033  K 
Sti-eet,  NW,  Washington.  DC  20581,  (202) 
254-9735. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA '),  5  U.S.C.  601  et  seq.,  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  those  rules  on 
small  businesses.  The  rule  amendments 
being  proppsed  herein  would  affect 


FCMs  and  independent  IBs.  The  "^"'" — 
Commission  has  previously  determined 
that  with  respect  to  FCMs,  based  upon 
the  fiduciary  nature  of  FCM/customer 
relationships,  as  well  as  the 
requirements  that  FCMs  meet  minimum 
financial  requirements.  FCMs  should  be 
excluded  imm  the  definition  of  a  small 
entity.* 

With  respect  to  introducing  brokers, 
the  Commission  stated  that  it  is 
appropriate  to  evaluate  within  the 
cbntext  of  a  particular  rule  proposal 
whether  some'or  all  introducing  brokers 
should  be  considered  to  be  small 
entities  and,  if  so,  to  analyze  the 
economic  impact  on  such  entities  at  that 
time.'  In  this  regard,  the  Commission 
notes  that  the  rule  amendments  being 
proposed  herein  with  respect  to 
independent  IBs  would  allow  such 
entities  the  option  of  using  a  new 
financial  reporting  fonri.  Form  1-FR-IB,  ■ 
which  is  spedflcallylJailored  for  their 
use  and  is  considerably  shorter  than 
bo  A  the  current  For*  l^Tfl  which  they 
are  now  required  to  use  and  the 
proposed  new  Form  1-FR-FCM. 
Therefore,  the  finaodal  reporting  and 
recordkeeping  burdens  pn  independent 
IBs  should  be  no  ^eter  than  they  are 
currently  if  the  proposed  rule 
amendments  contained  herein  are 
adopled.  llierefore.  {Mirsuant  to  section 
3(a)  of  die  RFA,  5  U.S.a  e05(b),  the 
Acting  Chairman  certifies  that  diese 
proposed  rule  amendments  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  wnall  entities. 
Nonetheless,  the  Commission 
specifically  requests  comment  on  the 
impact  these  proposed  rule  amendments 
may  have  on  small  entities. 

List  of  Subjects 

l7CFRPartl 

Financial  requirements.  Reporting  and 
recordkeeping  requirements.  Foreign 
futures.  Foreign  options.  Segregated 
funds.  Introducing  brokers. 

17  CFR  Part  145 

Freedom  of  information.  Commission 
records. 

17  CFR  Part  147 

Sunshine  Act,  Commission  records. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and.  in 
particular,  sections  29(a)(1).  2(a)(ll),  4, 
4b,  4c,  4d,  4f,  4g,  5a,  8, 8a.  15.  and  17 
thereof.  7  U.S.C.  2.  4. 4a(j),  6. 6b,  6c,  6d. 
6f.  6g,  7a,  12. 12a.  19.  and  21  (1982),  as 


«  See  47  FR  186ia  18619  (April  Sa  1982). 
*  48  FR  35248.  35275-78  (August  3. 1883). 


amended  by  Pub.  L  96-641. 100  StaL 
3556,  and  pursuant  to  the  authority 
contained  in  5  U^C  552  and  552b 
(1982).  the  Commission  hereby  proposes 
to  amend  Chapter  I  of  Tide  17  trf  the 
Code  of  Federal  Regulations  as  follows: 

PART  1-GENERAL  REGULATIOHS 
UNDER  THE  COIIMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Antbority:  Sections  2(a)(1),  4. 4a.  4b.  4d.  4e, 
4f.  4g.  4h.  4i.  4).  4k,  4>.  4m.  4n.  4o.  5  5a,  6{a). 
6(b).  ftb.  ec.  8,  Sa.  0c  12. 15. 17.  and  20  of  the 
Commodity  Exchange  Act.  7  U.S.C.  2,  2a.  4.  6. 
6a.  6b.  6c.  ad.  8e.  Sf.  Qg.  ell.  01.  Sj.  6k.  6L  am. 
6n.  6o.  7.  7a.  a  ».  12. 12^  12c  13a.  13»-1. 18. 
19.  21.  and  24. 

2.  Section  1.10  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(a)(1),  by  redesi^ating  paragraphs 
(dUlNiii)  through  (d)(lKv)  as  paragraphs 
(d)(l)(v)  through  (d)(l)(vii),  by  adding 
new  paragraphs  (d)(l)(iii).  and  (d)(lMiv), 
and  by  revising  paragraphs  (d)(l)(vi), 
(d)(2)(ii)  and  (dK2)(iv),  by  revising 
paragraphs  (gKl)  and  (g)(2),  and  by 
adding  a  new  paragraph  (k)  to  read  as 
folows: 

§1.10   fInancMraportsof  futuTM 
commission  marcfaanu  and  tntroducina 
brokers. 

(a)  Application  for  registration.  (1) 
Except  as  otherwise  provided,  a  futures 
commission  merchant  or  an  applicant 
for  registration  as  a  futures  commission 
merchant,  in  order  to  satisfy  any 
requirement  in  this  part  that  it  file  a 
Form  1-FR.  must  file  a  Form  1-FR-FCM, 
and  any  reference  in  this  part  to  Form  1- 
FR  with  respect  to  a  futures  commission 
merchant  or  applicant  therefor  shall  be 
deemed  to  be  a  reference  to  Form  1-FR- 
FCM.  Except  as  otherwise  provided,  an 
introducing  broker  or  an  apphcant  for 
registration  as  an  introducing  broker,  in 
order  to  satisfy  any  requirement  in  this 
part  that  it  file  a  Form  1-FR.  must  file  a 
Form  1-FR-IB,  and  any  reference  in  this 
part  to  Form  1-FR  with  respect  to  an 
introducing  broker  or  applicant  therefor 
shall  be  deemed  to  be  reference  to  Form 
1-FR-IB. 
*        •        •        •        ♦ 

(d)  *  •  * 

(1)  *  *  * 

(iii)  A  statement  of  changes  in 
liabilities  subordinated  to  claims  of 
general  creditors  for  the  period  between 
the  date  of  the  most  recent  statement  of 
financial  condition  filed  with  the 
Commission  and  the  date  for  which  the 
report  is  made: 

(iv)  A  statement  of  financial  and 
operational  data  for  the  period  between 
the  date  of  the  most  recent  statement  of 


financial  condition  filed  with  the 
Commission  and  the  date  for  which  the 
report  is  made; 

(vi)  For  a  futures  commission 
merchant  only,  the  statements  of 
segregation  requirements  and  funds  in 
segregation  for  customers  trading  on 
U.S.  commodity  exchanges  and  for 
customers'  dealer  option  accounts,  and 
the  statements  of  secured  amounts  and 
funds  held  in  separate  accounts  for 
foreign  futures  and  foreign  options 
customers  in  accordance  with  §  30.7  of 
this  chapter  as  of  the  date  for  which  the 
report  is  made:  and 
***** 

(2)  •  *   • 

(ii)  Statements  of  income  (loss), 
changes  in  financial  position,  changes  in 
ownership  equity,  changes  in  liabilities 
subordinated  to  claims  of  general 
greditors,  and  of  financial  and 
operational  data,  for  the  period  between 
the  date  of  the  most  recent  certified 
statement  of  financial  condition  filed 
with  the  Commission  and  the  date  for 
which  the  report  is  made:  Provided.  That 
for  an  applicant  filing  pursuant  to 
paragraph  (a)(2)  of  this  section  the 
period  must  be  the  year  ending  as  of  the 
date  of  the  statement  of  financial 
condition; 
***** 

(iv)  For  a  futures  commission 
merchant  only,  the  statements  of 
segregation  requirements  and  funds  in 
segregation  for  customers  trading  on 
U.S.  commodity  exchanges  and  for 
customers'  dealer  option  accounts,  and 
the  statement  of  secured  amounts  and 
funds  held  in  separate  accounts  for 
foreign  futures  and  foreign  options 
customers  in  accordance  with  §  30.7  of 
this  chapter  as  of  the  date  for  which  the 
report  is  made;  and 
***** 

(g)  Nonpublic  treatment  of  reports.  (1) 
All  of  the  Forms  1-FR  filed  pursuant  to 
this  section  will  be  public:  Provided, 
however.  That  if  the  statement  of 
financial  condition,  the  statement  of  the 
computation  of  the  minimum  capital 
requirements,  the  statements  (to  be  filed 
by  a  futures  commission  merchant  only) 
of  segregation  requirements  and  funds  in 
segregation  for  customers  trading  on 
U.S.  commodity  exchanges  and  for 
customers'  dealer  option  accounts,  and 
the  statement  (to  be  filed  by  a  futures 
commission  merchant  only)  of  secured 
amounts  and  funds  held  in  separate 
accounts  for  foreign  futures  and  foreign 
options  customers  in  accordance  with 
§  30.7  of  this  chapter  are  bound 
separately  from  the  other  financial 
statements  (including  the  statement  of 
income  (loss)),  footnote  disclosures  and 


schedules  of  Form  1-FR.  trade  secrets 
and  certain  other  commerical  or 
financial  information  on  such  other 
statements  and  schedules  will  be 
treated  as  nonpublic  for  purposes  of  the 
Freedom  of  Information  Act  and  the 
Government  in  the  Sunshine  Act  and 
Parts  145  and  147  of  this  chapter. 

(2)  All  of  the  copies  of  the  Financial 
and  Operational  Combined  Uniform 
Single  Report  under  the  Securities 
Exchange  Act  of  1934.  Part  U  or  Part  IIA. 
filed  pursuant  to  paragraph  (h)  of  this 
section  will  be  pubhc:  Provided, 
however.  That  if  the  statement  of 
financial  condition,  the  statement  of  the 
computation  of  the  minimum  capital 
requirements,  the  statements  (to  be  filed 
by  a  futures  commission  merchant  only) 
of  segregation  requirements  and  funds  in 
segregation  for  customers  trading  on 
U.S.  commodity  exchanges  and  for 
customers'  dealer  options  accounts,  and 
the  statement  (to  be  filed  by  a  futures 
commission  merchant  only)  of  secured 
amounts  and  funds  held  in  separate 
accounts  for  foreign  futures  and  foreign 
options  customers  in  accordance  with 
§  30.7  of  this  chapter  are  bound 
separately  from  the  other  financial 
statements  (including  the  statement  of 
income  (loss)),  footnote  disclosures  and 
schedules  of  the  Financial  and 
Operational  Combined  Uniform  Single 
Report  under  the  Securities  and 
Exchange  Act  of  1934,  Part  II  of  Part  IIA. 
trade  secrets  and  certain  other 
commerical  or  financial  information  on 
such  other  statements  and  schedules 
will  be  treated  as  nonpublic  for 
purposes  of  the  Freedom  of  Information 
Act  and  the  Government  in  the  Sunshine 
Act  and  Parts  145  and  147  of  this 
chapter. 
***** 

(k)  Filing  option  available  to  an 
introducing  broker.  (1)  Any  introducing 
broker  or  applicant  for  registration  as  an 
introducing  broker  which  is  not 
operating  or  intending  to  operate 
pursuant  to  a  guarantee  agreement  may 
comply  with  the  requirements  of  this 
section  by  filing  (in  accordance  with 
paragraphs  (a),  (b),  and  (c)  of  this 
section)  a  Form  1-FR-IB  in  lieu  of  a 
Form  1-FR-FCM. 

(2)  If  an  introducing  broker  or 
applicant  therefor  avails  itself  of  the 
filing  option  available  under  paragraph 
(k)(l)  of  this  section,  the  report  required 
to  be  filed  in  accordance  with 
S  1.16(c)(5)  of  this  part  must  be  filed  as 
of  the  date  of  the  Form  1-FR-IB  being 
filed,  and  such  an  introducing  broker  or 
applicant  therefor  must  maintain  its 
financial  records  and  make  its  monthly 
formal  computation  of  its  adjusted  net 
capital,  as  required  by  §  1.18  of  this  part. 
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in  a  manner  consistent  with  Form  1-FR- 
IB. 

3.  Section  1.12  is  proposed  to  be  I 
amended  by  revising  paragraph  (a)(2)  to 
read  as  follows: 

§  1.12    MiinHmnce  of  mMmum  financial 
feQuifWMnts  by  futures  comniiasion 
inerchanta  ano  InlFOCkicinQ  bcolcars. 

(a)  *  *  * 

(2)  If  the  person  is  a  futures 
commission  merchant  or  applicant 
therefor,  within  24  hours  after  giving 
such  notice  file  a  statement  of  financial 
condition,  a  statement  of  the 
computation  of  the  minimum  capital 
requirements  pursuant  to  §  1.17 
(computed  in  accordance  with  the 
applicable  capital  rule],  the  statements 
of  segregation  requirements  and  funds  in 
segregation  for  customers  trading  on 
U.S.  commodity  exchanges  and  for 
customers'  dealer  options  accounts,  and 
the  statement  of  secured  amounts  and 
funds  held  in  separate  accounts  for 
foreign  futures  and  foreign  options 
customers  in  accordance  with  §  30.7  of 
this  chapter,  all  as  of  the  date  such 
applicant's  or  registrant's  adjusted  net 
capital  is  less  than  the  minimum 
required;  or 
*        •        *        •        •  -  ' 

4.  Section  1.16  is  proposed  to  be 
amended  by  revising  paragraphs  (d}(l]. 
(d)(2)(iv).  (f)(l)(iv)  and  (n(J](vil)(C)  to 
read  as  follows: 

§1.1«    Qualifications  and  reports  ol 
accountanta. 


(d)  Audit  objectives.  (1)  The  audit 
must  be  made  in  accordance  with 
generally  accepted  auditing  standards 
and  must  include  a  review  and      { 
appropriate  tests  of  the  accounting 
system,  the  internal  accounting  control, 
and  the  procedures  for  safeguarding 
customer  and  firm  assets  in  accordance 
with  the  provisions  of  the  Act  and  the 
regulations  thereunder,  since  the  prior 
examination  date.  The  audit  must 
include  all  procedures  necessary  under 
the  circumstances  to  enable  the 
independent  licensed  or  certified  public 
accountant  to  express  an  opinion  on  the 
financial  statements  and  schedules.  The 
scope  of  the  audit  and  review  of  the 
accounting  system,  the  internal  controls, 
and  procedures  for  safeguarding  | 
customer  and  firm  assets  must  be 
sufficient  to  provide  reasonable    | 
assurance  that  any  material 
inadequacies  existing  at  the  date  of  the 
examination  in  (i)  the  accounting 
system,  (ii)  the  internal  accounting 
controls.and  (iii)  the  procedures  for 
safeguarding  customer  and  firm  assets 
(including,  in  the  case  of  a  futures 
commission  merchant,  the  segregation 


requirements  of  section  4d(2)  of  the  Act 
and  these  regulations  and  the  secured 
amount  requirements  of  the  Act  and 
these  regulations)  will  be  discovered. 
Additionally,  as  specified  objectives  the 
audit  must  include  reviews  of  the 
practices  and  procedures  followed  by 
the  registrant  in  making  (A)  periodic 
computations  of  the  minimum  financial 
requirements  pursuant  to  %  1.17  and  (B) 
in  the  case  of  a  futures  commission 
merchant,  daily  computations  of  the 
segregation  requirements  of  section 
4d(2)  of  the  Act  and  these  regulations 
and  the  secured  amount  requirements  of 
the  Act  and  these  regulations. 

(2)  *  •  * 

(iv)  Result  in  violations  of  the 
Commission's  segregation  or  secured 
amount  (in  the  case  of  a  futures 
commission  merchant),  recordkeeping  or 
financial  reporting  requirements  to  the 
extent  that  could  reasonably  be 
expected  to  result  in  the  conditions 
described  in  paragraphs  (dH2)(i).  (ii).  or 
(iii)  of  this  section. 
***** 

(f)  *  •  * 

(iv)  In  the  case  of  a  futujes 
conunission  merchant,  be  accompanied 
by  the  latest  available  computation  of 
required  segregation  and  by  a 
computation  of  the  amount  of  money, 
securities,  and  property  segregated  on 
behalf  of  customers,  and  by  a 
computation  of  secured  accounts  and 
funds  held  in  separate  accoimts  for 
foreign  futures  and  foreign  option 
customers  in  accordance  with  9  30.7  of 
this  chapter,  as  of  the  date  of  the  latest 
available  computation; 
•        •        *        •        * 

(vii)  *  •  • 

(C)  Do  you  have  any  indication  from 
the  part  of  your  audit  completed  to  date 
that  would  lead  you  to  believe  that  the 
firm  was  or  is  not  meeting  the  minimum 
capital  requirements  specified  in  9  1-17 
or  (in  the  case  of  a  futures  commission 
merchant)  either  the  segregation 
requirements  of  section  4d(2)  of  the  Act 
and  these  regulations  or  the  secured 
amount  requirements  of  the  Act  and 
these  regulations,  or  has  any  significant 
financial  or  recordkeeping  problems? 

5.  Section  1.52  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  1.52    SeH-rsgulatory  organization 
adoption  and  aurvsWanca  of  minimum 
financial  re<|ulrements. 

(a)  Each  self-regulatory  organization 
must  adopt,  and  submit  for  Commission 
approval,  rules  prescribing  minimum 
financial  and  related  reporting 


requirements  for  all  its  members  who 
are  registered  futures  commission 
merchants.  Each  self-regulatory 
organization  other  than  a  contract 
market  must  adopt,  and  submit  for     .. 
Commission  approval,  rules  prescribing 
minimum  financial  and  related  reporting 
requirements  for  all  its  members  who 
are  registered  introducing  brokers.  Each 
contract  market  which  elects  to  have  a 
category  of  membership  for  introducing 
brokers  must  adopt  and  submit  for 
Commission  approval  rules  prescribing  . 
minimum  financial  and  related  reporting 
requirements  for  all  its  members  who 
are  registered  introducing  brokers.  Each 
self-regulatory  organization  shall  submit 
for  Commission  approval  any 
modification  or  other  amendments  to 
such  rules.  Such  requirements  must  be 
the  same  as,  or  more  stringent  than, 
those  contained  in  9  9  1-10  and  1.17  of 
this  part  and  the  definition  of  adjusted 
net  capital  must  be  the  same  as  that 
prescribed  in  9  1.17(c)  of  this  part: 
Provided,  however,  A  designated  self- 
regulatory  organization  may  determine 
the  number  of  Form  l-FRs  it  receives 
from  its  member  registrants  so  long  as  it 
requiree  at  least  semiannual  Form  1- 
FRs.  one  of  which  must  be  certified  in 
accordance  with  9 1-16  of  this  part  for 
each  such  registrant,  except  that  such  a 
requirement  shall  not  apply  to  an 
introducing  broker  which  is  operating 
pursuant  to  a  guarantee  agreement  and 
which  is  not  also  a  securities  broker  or 
dealer  And,  provided  further,  A 
designated  self-regulatory  organization 
may  permit  its  member  registrants 
which  are  registered  with  the  Securities 
and  Exchange  Commission  as  securities- 
brokers  or  dealers  to  file  (in  accordance 
with  9  1.10(h)  of  this  part)  a  copy  of  their 
Financial  and  Operational  Combined 
Uniform  Single  Report  under  the 
Securities  Exchange  Act  of  1934.  Part  II 
or  Part  UA.  in  lieu  of  Form  1-FR:  And, 
provided  further,  A  designated  self- 
regulatory  organization  may  permit  its 
member  introducing  brokers  to  file  a 
Form  1-FR-IB  in  lieu  of  a  Form  1-FR- 
FCM. 


PART  145— COMMISSION  RECORDS 
AND  INFORMATION 

6.  The  authority  citation  for  Part  145 
continues  to  read  as  follows: 

Authority:  Pub.  L.  89-554. 80  Stat.  383,  Pub. 
L.  90-23,  81  Stat.  54,  Pub.  L  93-502. 88  Stat. 
1561-1564  (5  U.S.C.  552):  Sec  101(a).  Pub.  L 
93-«63,  88  Stat.  1389  (7  U.S.C.  4a()));  Pub.  L 
99-570. 

7.  Section  145.5  is  proposed  to  be 
amended  by  redesignating  paragraphs 
(d)(l)(i)(C)  through  {d)(l)(i)(F)  as 


Federal  Register  /  Vol.  52.  No.  223  /  Thursday,  November  19.  1987  /  Proposed  Rules 


44419 


paragraphs  (d)(l)(i)(E)  through 
(d)(l)(i)(H),  and  by  adding  new 
paragraphs  (d)(l)(i)(C)  and  (d)(l)(i](D)  to 
read  as  follows: 

§  145.5    Disclosure  of  nonpublic  records. 

*  *  «  «  * 

(d)  *  *  • 
(1)  •  *  • 
(i)  *  *  * 

(C)  The  following  portions,  and 
footnote  disclosures  thereof,  of  the  Form 
1-FR-FCM  required  to  be  filed  pursuant 
to  9  1-10  of  this  chapter  (effective  on  and 
after  January  1988),  provided  the 
procedure  set  forth  in  %  1.10(g)  of  this 
chapter  is  followed:  the  Statement  of 
Income  (Loss),  the  Statement  of  Changes 
in  Financial  Position,  the  Statement  of 
Changes  in  Ownership  Equity,  the 
Statement  of  Changes  in  Liabilities 
Subordinated  to  the  Claims  of  General 
Creditors  Pursuant  to  a  Satisfactory 
Subordination  Agreement,  the  Statement 
of  Financial  and  Operational  Data,  and 
the  accountant's  rieport  on  material 
inadequacies  filed  under  §  1.16(c)(5)  of 
this  chapter 

(D)  The  followiiig  portions,  and 
footnote  disclosures  thereof,  of  the  Form 
1-FR-IB  filed  pursuant  to  9  l.lO(k)  of 
this  chapter,  provided  the  procedure  set 
forth  in  9  1.10(g)  of  this  chapter  is 
followed:  the  Statement  of  Income 
(Loss),  the  Statement  of  Changes  in 
Financial  Position,  the  Statement  of 
Changes  in  Ownership  Equity,  the 
Statement  of  Changes  in  Liabilities 
Subordinated  to  the  Claims  of  General 


Creditors  Pursuant  to  a  Satisfactory 
Subordination  Agreement,  the  Statement 
of  Financial  and  Operational  Data,  and 
the  accountant's  report  on  material 
inadequacies  filed  under  9  1.16(c)(5)  of 
this  chapter: 


PART  147— OPEN  COMMISSION 
MEETING 

8.  The  authority  citation  for  Part  147 
continues  to  read  as  follows: 

Authority:  Sec.  3(a),  Pub.  L.  94-^09.  90  Stat. 
1241  (5  U.S.C.  552b):  sec.  101(a)(ll).  Pub.  L. 
93-43.  88  Stat.  1391  (7  U.S.C.  4a(j)). 

9.  Section  147.3  is  proposed  to  be 
amended  by  redesignating  paragraphs 
(b)(4)(i)(A){J)  through  (b)(4)(i)(A]{6)  as 
paragraphs  (b)(4)(i)(A](5]  through 
(h)(4)(i](A)(d).  and  by  adding  new 
paragraphs  (b)(4)(i](A)(J)  and 
(b){4)(i)(A)(4)  to  read  as  follows: 

§  147.3    General  requirement  of  open 
meetings;  grounds  upon  wttich  meetings 
may  be  closed. 

***** 

(b)  *  *  • 

(4)  *   *   * 

(i)  *  *  * 
(A)  *  *  • 

(5)  The  following  portions,  and 
footnote  disclosures  thereof,  of  the  Form 
1-FR-FCM  required  to  be  filed  pursuant 
to  9  1-10  of  this  chapter  (effective  on  and 
after  January  1988),  provided  the 
procedure  set  forth  in  9  l-lO(g)  of  this 
chapter  is  followed:  the  Statement  of 


Income  (Loss),  the  Statement  of  Changes 
in  Financial  Position,  the  Statement  of 
Changes  in  Ownership  Equity,  the 
Statement  of  Changes  in  Liabilities 
Subordinated  to  the  Claims  of  General 
Creditors  Pursuant  to  a  Satisfactory 
Subordination  Agreement,  the  Statement 
of  Financial  and  Operational  Data,  and 
the  accountant's  report  on  material 
inadequacies  filed  under  9  1.16(c)(5)  of 
this  chapter: 

[4]  The  following  portions,  and 
footnote  disclosures  thereof,  of  the  From 
1-FR-IB  filed  pursuant  to  9  l.lO(k)  of 
this  chapter,  provided  the  procedure  set 
forth  in  9  1  ■10(g)  of  this  chapter  is 
followed:  the  Statement  of  Income 
(Loss),  the  Statement  of  Changes  in 
Financial  Position,  the  Statement  of 
Changes  in  Ownership  Equity,  the 
Statement  of  Changes  in  Liabilities 
Subordinated  to  the  Claims  of  General 
Creditors  Pursuant  to  a  Satisfactory 
Subordination  Agreement,  the  Statement 
of  Financial  and  Operational  Data,  and 
the  accountant's  report  on  material 
inadequacies  filed  under  9  1.16(c)(5)  of 
this  chapter; 
*        *        *        *        « 

Issued  in  Washington.  DC  on  Novemlter  13. 
1987,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(Editorial  note:  The  following  forms  will 
not  appear  In  the  Code  of  Federal 
Regulations) 
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FCRM  1-FR-rCM  iOOOSi 


Exhibit  A 


0MB  No.  ####-#### 


NaMe  of  Coapany: 


JEmployer  ID  No: 
.1 


NFA  ID  No: 


looiol 


1 00201 


Address  of  Principal  Place  of  Business: 


(Person  to  Contact  ConcernirHI  T^^*  Report: 

I 

.1 

^iTelephonc  No: 


toosol 


10030 

toe4c 
tooso 


1.  Report  for  the  period  beginning 


1 0070 1  and  ending 


loosot 


2.  Type  of  report  1 00901:   I |  Certified    | |  Regular  jjuarterly/sewiawwal   | |  Monthly  1.12(b) 

\~\   Special  call  by:  I I  Other  --  identify: 


3.  Check  whether  I 0095 I:   | |  Initial  filing    | |  Amended  filing 

4.  Name  of  FCM's  Designated  Self -Regulatory  Organization:  


toioot 


5.  Naine(s)  of  consolidated  subsidiaries  and  affiliated  companies: 


Name 


Percentage 
Ownership 


line  of  Business 


.imol 

.121401 

.ISlZOl 

1 0200 1 

0230 


101201 

'.\5m\ 

.|0120( 

.122401 


l0130t 

ioisoi 

.121221 
.122201 

1 02501 


The  futures  cownission  merchant,  or  applicant  for  registration  therefor,  submitting  this  Form  and  its  attachments  and  the 
person  whose  signature  appears  below  represent  that,  to  the  best  of  their  knowledge,  all  Information  contained  therein  Is  true, 
correct  and  complete.  It  Is  understood  that  all  required  Items,  statements  and  schedules  are  integral  parts  of  this  Form  and 
that  the  submission  of  any  amendment  represents  that  all  unamended  Items,  statements  and  schedules  remain  trus.  correct  and 
complete  as  previously  submitted.  It  Is  further  understood  that  any  intentional  mlastatements  or  omissions  of  facts  constitute 
Federal  Criminal  Violations  (see  18  U.S.C.  1001). 


Signed  this 


day  of 


-.  19- 


Manual  s1gnature_ 


Type  or  print  Naffle_ 


I I  Chief  Executive  Officer    | |  Chief  Financial  Officer    Corporate  Title 

General  Partner  | |  Sole  Proprietor 


AUTHORITY:  Sections  4c.  4d,  4f,  4g.  5a,  8a,  and  17  of  the  Conwodity  Exchange  Act  (7  U.S.C.  88  6c.  6d,  6f,  6g.  7a.  12a.  ard  21)) 
(10-27-87)  -  1 
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FORM  1-FR-FCM  1 0005 1 


OHB  No.  ####-#### 


[Name  of  Company: 

JEmployer  ID  No:              |NFA  ID  No: 
1                         1 

.1                     ..  1 

looiol               I0020I 

1 00301 

[Address  of  Principal  Place  of  Business: 

1  Person  to  Contact  Concerning  This  Report: 

1 

1 

|0040l 

1  Telephone  No: 

100501 

IOO6OI 

1.  Report  for  the  period  beginning 


1 0070 1  and  ending 


0080 


2.  Type  of  report  1 00901 :   | |  Certified    | |  Regular  quarterly/semiannual   | |  Monthly  1.12(b) 

I I  Special  call  by:  | |  Other  —  Identify: 

3.  Check  whether  |0095|:   | |  Initial  filing    | I  Amended  filing 

4.  Name  of  FCM's  Designated  Self-Regulatory  Organization:  


0100 


5.  Name(s)  of  consolidated  subsidiaries  and  affiliated  companies: 


Name 


Percentage 
Ownership 


Line  of  Business 


.101121 
l0140l 
IOI70I 
1 0200 1 
1 0230 1 


.121221 
loisol 

1 0180 1 

.122121 
.122421 


I0130I 
I0160I 
I0190I 
I0220I 

.102^1 


The  futures  commission  merchant,  or  applicant  for  registration  therefor,  submitting  this  Form  and  its  attachments  and  the 
person  whose  signature  appears  below  represent  that,  to  the  best  of  their  knowledge,  all  information  contained  therein  is  true, 
correct  and  complete.  It  Is  understood  that  all  required  Items,  statements  and  schedules  are  integral  parts  of  this  Form  and 
that  the  submission  of  any  amendment  represents  that  all  unamended  items,  statements  and  schedules  remain  true,  correct  and 
complete  as  previously  submitted.  It  is  further  understood  that  any  Intentional  misstatements  or  omissions  of  facts  constitute 
Federal  Criminal  Violations  (see  18  U.S.C.  1001). 


Signed  this 


day  of 


..  19 


Manual  signature_ 


Type  or  print  Naffle_ 


I I  Chief  Executive  Officer    | |  Chief  Financial  Officer    Corporate  Title 

I I  General  Partner  | |  Sole  Proprietor 


AUTHORITY:  Sections  4c,  4d,  4f,  4g,  5a,  8a.  and  17  of  the  Commodity  Exchange  Act  (7  U.S.C.  SS  6c.  6d,  6f.  6g,  7a.  12a.  and  21)) 


(10-27-87) 


-  1 
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I  Name  of  Company: 


[Employer  ID  No: 
.1 


|NFA  ID  No: 
J 


FORM  1-FR-FCM 
STATEMENT  OF  FINANCIAL  CONDITION 
AS  OF  

Assets 

Current 


1.  Funds  segregated  or  in  separate  accounts 

pursuant  to  the  CEAct  and  the  regn Tat  ions 

A.  Section  4(d)2  funds  (page  11,  line  12) 

B.  Section  32.6  funds  (page  12.  line  2.C.) 

C.  Section  30.7  funds  (page  14,  line  7) 
(Do  not  duplicate  line  1.  assets  below) 

2.  Cash 

A.  Unrestricted  cash 

B.  Other  restricted  cash 

3.  Securities,  at  market  value 

A.  Firm  owned 

B.  Noncustomer-owned 

C.  Other  customer-owned,  not  on  line  1. 

0.  Individual  partners'  securities  accounts 
E.  Stock  in  clearing  organization  -  cost 

4.  Securities  purchased  under  resale  agreements 

5.  Receivables  from  and  deposits  with  U.S. 

commodity  clearing  organizations 

A.  Margins 

B.  Variation  receivable 

C.  Guarantee  deposits 

6.  Receivables  from  and  deposits  with  foreign 

commodity  clearing  organizations 

A.  Margins 

B.  Variation  receivable 

C.  Guarantee  deposits 


7.  Receivables  from  registered  FCM:i 

A.  Net  liquidating  equity 

B.  Security  deposits 

C.  Other 


8.  Receivables  from  foreign  conmodity  brokers 

A.  Net  liquidating  equity 

B.  Security  deposits 

C.  Other 


(10-27-87; 


lioool 

[lOlOl 
110201 


1 10301 
110401  $_ 


llOSSi 

JlOToj 

1 1080 1 

1 1090 1 

tuoot 
JiUst 


llBOl 
|1140| 

Jnsol 


liieol 
jiizsl 


|1195| 
I122OI 

Il235f 
|1260| 


2  - 


Non-Current 


Total 


l!045l 
IIO6OI 

.111051 
(11201 


fll65f 


1185 


I12OOI 

il210| 

1225 


1 12401 
il250| 
112651 


I 10051 

lioisl 

10251 


110351 
10501 


1 10651 
|1075| 
1 10851 
1 10951 

tmof 

fll25[ 


111351 
111451 
111551 


Jim] 

III8OI 
11190 f 


112051 

fills  t 

|1230[ 


tl245| 

112551 

1270 


I  /  «•!.  ^  Jte.223 7  TbuadaQt,  November  19. 1SB7  /  Pcopated AulcB 


9.  Receiv«t^l«s  from  traders  on  U.S. 
conmodity  exchanges 
■A.   Customer  deb^it  and  deficit  accounts      _ 

B.  Noncustomer  and  proprietary  accounts     _ 

C.  Other  _ 

D.  Allowance  for  doubtful  accounts 

10.  Receivables  from  traders  on  foreign 
boards  of  trade 
A.  Customer  debit  and  deficit  accounts      _ 
8.  Noncustomer  and  proprietary  accounts     _ 

C.  Other  _ 

D.  Allowance  for  doubtful  accounts 

U.  Imientorles  of  cash  connodities,  raw  materials, 
work  in  progress  and  finished  goods 

A.  Covered  _ 

B.  Not  cohered 


1 12901 
Jl30^| 


1 13301 
1 13451 
113601 


1 13851 
1400 


12.  Secured  demand  notes 
(Value .of  collateral  4_ 
Safety  factor  i 


|1415| 


|1420|) 


13. 


Otlier  receivables  .and  advances 

A.  4lerchandising  receivable 

B.  Nates  receivable 

C.  ConRilssions  and  iiroliLerage  receivable 

0.  Receivables  from  employees  and 

associated  persons 

E.  Advances  on  cash  connodities 

F.  Dividends  and  interest 

G.  Taxes  receivable 

H.  Receivables  from  subsidiaries 
and  affiliates 

1.  Other  (Itemize  on  a  separate  page) 
J.  A.llowance  for  doubtful  accounts 


14.  Unrealized  gains  on  forward  contracts 
and  conmltments 


|1425| 


1 14401 
I145SI 
Il470l 

Il485r 

llSOOl 

llSlSl 

1530 


115451 
1 15601 


1 15851 


15.  Exchange  memberships,  at  cost 
(Market  value  S 


1 16001) 


16.  Investments  In  subsidiaries 


17.  Plant,  property,  equipment  and  capitalized 

leases  (cost  net  of  accumulated  depreciation 
and  amortization  of  $ 1 16251 ) 

18.  Prepaid  expenses  and  deferred  charges 

19.  Other  assets  (itemize  on  a  separate  page) 

20.  Total  Assets  $ 


116301 

liessi 

116701  $ 


(10-27-87) 


-  3  - 


I128&I 
112951 

jmai  . 

.|1320|)(. 


113351 
11350 1 
1 13651 
J1375|)(' 


113901 
114051 


1430 


1 14451 
114601 
.ll£Z5|  I 

I149&I 
1 15051 

.115251  . 
115351 

1 15501 
il565l 
Jl575|)(. 


115901 

IreosI 
lietsi 

I163SI 
1 16451 
1 16601 
|1675|  $ 


1 12651 

1 13001 

.111151 

.113251) 


113401 
|1355| 
|1370| 
1 13801) 


113951 
14101 


1435 


114501 
114651 
1 14801 


114951 
|1510| 
1 15251 
1 15401 

1 15551 
115701 
1 15801] 


115951 

II6IOI 
1 16201 

116401 
1 16501 
1 16651 
1 1680 1 


UM 
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I  Name  of  Company: 


I  Employer  ID  No: 
J 


|NFA  ID  No: 


Kyi-'  *■»•■'■■  •  ••*<■ 


:'»■.'.:*  "i :t^.*-^''^7ft 


FORM  1-FR-FCM 
STATEMENT  OF  FINANCIAL  CONDITION 
AS  OF      " •  : 


LUmitie?  jiChynersMp  EquUv 


/^Sii* 


■^^t 


I  iabilities      -,.•  J 

21.  Payables  to  banks 
A.  Secured  loans 
•  B.  Unsecured  loans - 
C.^  Overdrafts 


22.  Equities  In  cornnodity  accounts 

A.  Customers  trading  on  U.S.  comiodity  exchanges 
-B.  Customers  trading  on  foreign  exchanges 

C.  Noncustcmers'  accounts 

D.  General  partners'  trading  accounts  (not  included  in  capital) 

E.  Dealer  option  accounts 

23.  Payable  to  U.S.  conmodity  clearing  organizations 

24.  Payable  to  foreigh  cpnnqdity. clearing  organirations 

25.  Payable  to  registered  futures  cornnission  merchants 
25.  Payable  to  foreign  conT»dity  brokers 

27.  Accounts  payable,  accrued  expenses  and  other  payables 

A.  Accounts  payable  and  accrued  expenses 

B.  Salaries,  ««ages.  comnissions  and  bonuses  payable 

C.  Taxes  payable 

D.  Deferred  income  taxes 

E.  Security  deposits  held 

F.  Advances  against  conmodities 

G.  Unrealized  losses  on  forward  contracts  and  comnitments 
H.  Due  to  subsidiaries  and  affiliates 

I.  Notes,  mortgages  and  other  payables  due  within  twelve  months 
J.  Other  (itemize  on  a  separate  page) 

28.  Notes,  mortgages  and  other  payables  not  due  within 

twelve  months  of  the  date  of  this  stateirtent 

A.  Unsecured 

B.  Secured 


'.-  -  ^0 


(10-27-87) 


-  * 


.126001 
120201 


.12^1 

120401 
.120501 
.120601 
.120701 


1 2080 1 
120901 

.l2ioir 

.Imal 


I2120I 

l213oi 
121401 
121501 
121601 
121701 
I2I8OI 
121901 
122001 
2210 


I2220I 


!-wr*.^J 


29.  Securities  sold  under  agreements  to  repurchase 

30.  Securities  sold  not  yet  purchased,  at  market  value 

31.  Liabilities  subordinated  to  claims  of  general  creditors 

A.  Subject  to  a  satisfactory  subordination  agreement 

B.  Not  subject  to  a  satisfactory  subordination  agreement 

32.  Total  liabilities 

Ownership  Ecuitv 

33.  Sole  proprietorship 

34.  Partnership 

A.  Partnership  contributed  and  retained  capital 

B.  Additional  capital  per  partnership  agreement 

(equities  In  partners'  trading  accounts,  etc.) 

C.  Total 

35.  Corporation 

A.  Preferred  stock 

B.  Connon  stock 

C.  Additional  paid  in  capital 

D.  Retained  earnings 

E.  Subtotal 

F.  Less:  capital  stock  in  treasury 

G.  Total 

36.  Total  ownership  equity  (line  33,  34. C.  or  35. G] 

37.  Total  liabilities  and  ownership  equity  (add  lines  32  and  36) 


(10-27-87) 


-  5 


1 22401 
1 22501 


122601 
1 22701 

1 2280 1 


2500 


|2510| 

.lisiii 

1 25201 


1 25301 
125351 
1 25401 
!l2545| 
1 25501 
1 25551 
l2560l 


.125221 
125801 
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|Nar^  of  Company. 


I Employer  10  No: 
.l_ 


|NFA  10  No: 


FORM  1-FR-FCM 
'  STATEMENT  OF  THE  COMPUTATION  OF  THE  MINIMUM  CAPITAL  RETIREMENTS 
AS  OF 


■.^'£  ■ 


>tet  Capital 

1.  Current  assets  (page  3,  line  20) 

2.  Increase/ (decrease)  to  U.S.  clearing  organiiatfon  stock  to  reflect  margin  value 

3.  Net  current  assets 

4.  Total  liabilities  (page  5,  line  32)  $ 


130001 
1 3020 f 


3030 


5.  Deductions  from  total  liabilities 

A.  Liabilities  subject  to  satisfactory 

subordination  agreements 
(page  5.  line  31. A) 

B.  Certain  deferred  income  tax  liability 

(see  regulation  1.17(c](4)(iv)) 

C.  Certain  current  income  tax  liability 

(see  regulation  1.17(c)(4)(v)) 
0.  Long  term  debt  pursuant  to 
regulation  1.17(c)(4)(wi) 

E.  Total  deductions 

F.  Adjusted  liabilities 

6.  Net  capital  (subtract  line  5.F  from  line  3) 

CHarqes  Aqaiist  Net  Capital    | 


1 30401 
1 3050 1 
130601 


1 3080 1) 


.110901 


3100 


7.  Excess  of  advances  paid  on  cash  cotimodity  contracts  over 

95X  of  the  market  value  of  conmodities  covered  by  such  contracts 

3.  Five  percent  (5X)  of  the  market  value  of  inventories  covered  by 
open  futures  contracts  or  commodity  options  (no  charges  applicable 
to  inventories  registered  as  deliverable  on  a  contract  market  and 
which  are  covered  by  futurep  contracts) 

■  — • ! 

9.  Twenty  percent  (20%)  of  the  market  value  of  uncovered  inventories 

10.  Ten  percent  (lOX)  of  the  market  value  of  conmodities  involved  in 

fixed  price  commitments  and  forward  contracts  which  are  covered 
by  open  futures  contracts  en-  connodity  options 

11.  Twenty  percent  (20%)  of  the  market  value  of  comttodities  involved 

in  fixed  price  conmitments  and  forward  contracts  which  are  not 
covered  by  open  futures  contracts  or  comtiodity  options 


JiliOl 

131201 

131301 


3140 


J3150| 


(10-27-87) 
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12  Charges  as  specified  in  section  240.15c3-l(c)(2)(vi)  and  (vii) 

against  securities  owned  by  firm,  including  securities  representing 
investments  of  domestic  and  foreign  customers'  funds: 


A.  U.S.  and  Canadian  government  obligations   $ 

B.  State  and  Municipal  government  obligations 

C.  Certificates  of  deposit,  conwercial  paper 

and  bankers'  acceptances 

D.  Corporate  obligations 

E.  Stocks  and  warrants 

F.  Other  securities  charges 

G.  Total  (add  lines  12. A.  -  12. F.) 


13.  Charges  as  specified  in  section  240.15c3-l(c)(2)(1v)(F) 

A.  Against  securities  purchased  under  agreements  to  resell 

B.  Against  securities  sold  under  agreements  to  repurchase 

li.   Charges  on  securities  options  as  specified  in  section  240.15c3-l,  Appendix  A 


Market  Value 

Charqe 

131601  J 

|3170| 

131801 

131901 

1 32001   . 

132101 

132201 
132401 

|3230| 
|3250| 

|3260| 

132701 

132801 


132901 
133001 

133101 


Undermargined  connodity  futures  and  commodity  option  accounts  -- 

amount  in  each  account  required  to  meet  maintenance  margin  requirements  less  the  amount  of 
current  margin  calls  in  that  account,  and  the  amount  of  any  noncurrent  deficit  in  the  account 

A.  Customer  accounts 

B.  Noncustomer  accounts 

C.  Omnibus  accounts 


|3320| 
133301 
133401 


Charges  against  open  connodity  positions  in  proprietary  accounts 
A.  Uncovered  exchange-traded  futures  and  granted  options  contracts 

i.  percentage  of  margin  requirements  applicable  to  such  contracts  $ 
ii.  less:  equity  in  proprietary  accounts  included  in  liabilities    ( 


133501 
[336011 


[33701 


B.  Ten  percent  (10%)  of  the  market  value  of  connodities  which  are  the 

subject  of  connodity  options  not  traded  on  a  contract  market 
carried  long  by  the  applicant  or  registrant  which  has  value 
and  such  value  increased  adjusted  net  capital  (this  charge 
is  limited  to  the  value  attributed  to  such  options) 

C.  Connodity  options  which  are  traded  on  contract  markets  and 

carried  long  in  proprietary  accounts.  Charge  is  the  same  as 
would  be  applied  if  applicant  or  registrant  was  the  grantor 
of  the  options  (this  charge  is  limited  to  the  value  attributed 
to  such  options) 

17.  Four  percent  (4%)  of  the  market  value  of  connodity  options 

granted  (sold)  by  option  customers  on  contract  markets  and 
foreign  boards  of  trade  (section  1.17(c)(5)(iii)) 

18.  Five  percent  (5X)  of  all  unsecured  receivables  from  foreign  brokers 

19.  Secured  demand  note  deficiency 

2C.  Adjustment  to  eliminate  benefits  of  consolidation  (explain  on  separate  page) 
21  Total  charges  (add  lines  7  through  20) 


33801 


133901 

[34001 
[34101 
|34?0| 
[34301 
.[34421 


(10-27-87) 
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ftet  Capital  Computation 

22.  Adjusted  net  capital  (subtract  line  21  from  line  6) 

23  Net  Capital  Required        | 

A.  Amounts  required  to  be  segregated  or  set 
aside  in  separate  accounts  for  customers 
pursuant  to  the  CEAct  and  regulations 
i.  U.S.  futures  &  options  (page  11.  line  6)  $_ 
ii.  Dealer  options  (page  12.  line  1)         _ 
iii.  Foreign  futures  &  options 

(page  13,  line  1) 
Iv.  Subtotal 


3500 


Issioi 
.135221 

l3S3ei 


135401 


B.  Deduction  for  open  long  U.S.  and  foreign 
options  in  customers'  accounts 
t.  Value  of  long  options  included 
in  line  23. A. 


3550 


ii.  With  respect  to  each  option  customer, 
the  amount  of  long  values  included  in 
line  23.B.i.  which  exceeds  ttie  net 
liquidating  equity  In  that  option 
customer's  account 


(. 


1 3560 1) 


ill.  Net  deduction  for  open  long  customer  options 

C.  Amount  subject  to  4X  net  capital  factor 

D.  £nter  4X  of  line  23.0. 

E.  Enter  the  greater  of  line  ^3.0.  or  $50,000 

($100,000  if  the  firm  is  not  a  member  of  a 
self-regulatory  organization). 

24.  Excess  net  capital  (line  22  less  line  23. E.) 


.135701) 

.Jiifil 


EseS3S3SSS=£ 


136001 
136101 


Computation  of  Early  Warning  Leve' 


25.  Enter  150%  of  line  23. E. 

This  is  your  early  tMrning  capital  level.  If  this  amount  is  greater  than  the  amount  on  line  22, 
you  must  inwediately  notify  your  OSRO  and  the  Commission  and  begin  filing  monthly  financial  reports 
pursuant  to  section  1.12  of  the  regulations. 

Guaranteed  Introducing  Brokers 

25.  List  all  IBs  with  «<»»»cM  guarantee  agreements  have  been  entered  into  by  the  FCM  and  which  are  currently  in  effect. 

|3700|  

|3720|  " 

|3740| 

|3760|  .; ^ 

|3780| 


13620] 


|3710| 
1 37301 
137501 
l3770l 
3790 


(List  additional  IBs  on  a  separate  page) 
(10-27-87) 


I  Name  of  Company: 


(Employer  ID  No: 


FORM  1-FR-FCM 
STATEMENT  OF  INCOME  (LOSS) 
FOR  THE  PERIOD  FROM THROUGH 


Revenues 

1.  Connissions  and  brokerage 

A.  Coninodity  transactions  on  U.S.  conmodity  exchanges 

B.  Conmodity  transactions  on  foreign  commodity  exchanges 

C.  Securities  transactions 

0.  Other  brokerage  activities  (describe  on  a  separate  page) 

2.  Firm  trading  accounts 

A.  Conmodity  transactions 

6.  Securities  transactions 

C.  Other  firm  trading  (describe  on  a  separate  page) 

3.  Income  from  advisory  services 

4.  Interest  and  dividends 

A.  Interest  earned  on  investments  of  customers'  funds 

B.  Interest  earned  on  investments  of  other  than  customers'  funds 

C.  Dividends 

5.  Other  income  (itemize  on  a  separate  page) 

6.  Total  revenue 

Expenses 

7.  Sales  personnel  conmissions 

8.  Floor  brokerage 

9.  Clerical  and  administrative  employees'  expenses 

10.  Conmissions  to  other  FCMs 

11.  Exchange  clearance  fees 

12.  Occupancy  and  equipment  costs 

13.  Promotional  costs 

14.  Communications 

15.  Data  processing 

16.  Bad  debt  expense 

17.  Trade  errors 

A.  Customers'  accounts 

B.  Other 

18.  Interest 

19.  Other  expenses  (itemize  on  a  separate  page) 

20.  Total  expenses 

21.  Income  (Toss)  before  Income  taxes  and  items  below 

22.  Provision  for  income  taxes 

23.  Equity  in  earnings  (losses)  of  unconsolidated  subsidiaries,  less  applicable  tax 

24.  Extraordinary  gains  (losses),  less  applicable  tax 

25.  Cumulative  effect  of  changes  in  accounting  principles,  less  applicable  tax 

26.  Net  income  (loss) 


|NFA  ID  No: 
.1 


140001 

|4010| 

140201 

4030 


140401 
1 40501 
1 4060 1 

1 40701 


1 4080 1 
1 4090 1 
|4100l 

UllOl 
.liifil 


|4200l 
|4210l 
142201 
142301 
142401 
|4250l 
1 4260 1 

IlliZfil 
1 4280 1 
l4290l 

l4300l 

J£2i0| 
143201 
143301 

1 4340 1 

1 44001 
|4410| 
|4420l 
1 4430 1 
1 4440 1 
|4450| 


(10-27-87) 


-  9 


UM 
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|Ndnie  of  Company: 


lEmployer  ID  No: 


|NFA  ID  No: 
J 


FORM  1-FR-FCM 
STATEMENT  OF  CHANGES  1%   OWNERSHIP  EQUITY 
fOS  THE  PE«IO0  FROM  THROUGH  _ 


1.  Total  awitership  equity  as  previously  reported 

2.  Net  incoaie  (loss)  for  period 

3.  Other  additions  to  capital  (explain  below) 
•1  Dividends 

5.  Other  deductions  fron  capital  (including  partner  and  proprietary  withdrawals)  (explain  below) 

6.  Balance  (page  5,  line  36) 


Date 


t4500l 

1 45201 
|4S30l 
145401 
1 4550 1 


Explanation 


Amount 


+  +  ♦+■♦♦♦♦♦••■  +  +  +  +  +  +  ♦  +  ♦  +  ♦  +  +  +  ♦♦ 


♦  ♦  +  +  ♦  +  +  +  ■»•♦  +  +  +  +  +  ♦+••-■••  +  +  +  +  +  ♦•»■♦  +  ♦•♦■••■♦ 


STATEMENT  OF  CHANGES  IN  LIABILITIES 
SUBORDINATED  TO  THE  CLAIMS  OF  GENERAL  CREDITORS 
PURSUANT  TO  A  SATISFACTORY  SUBORDINATION  AGREEMENT 

FOR  THE  PERIOD  THROUGH  


1.  Total  subordinated  borrowings  as  previously  reported 

2.  Increases  (explain  below) 

3.  Decreases  (explain  below) 
J.  Balance  (page  5.  line  31. A) 

Date 


146001 
|4610l 
146?0| 
146301 


Explanation 


Amount 


(10-27-87) 
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[Name  of  Company: 


lEmployer  ID  No: 


|NFA  ID  No; 
.1 


FORM  1-FR-FCM 
STATEMENT  OF  SEGREGATION  REQUIREMENTS  AND  FUNDS  IN  SEGREGATION 
FOR  CUSTOMERS  TRADING  ON  U.S.  COMMODITY  EXCHANGES 
AS  OF  

SEGREGATION  REQUIREMENTS  (Section  4d(2)  of  the  CEAct) 

1.  Net  ledger  balance 
A.  Cash 

8.  Securities  (at  market) 

2.  Net  unrealized  profit  (loss)  in  open  futures  contracts  traded  on  a  contract  market 

3.  Exchange  traded  options 

A.  Market  value  of  open  option  contracts  purchased  ona  contract  market 

8.  Market  value  of  open  option  contracts  granted  (sold)  on  a  contract  market 


4.  Net  equity  (deficit)  (add  lines  1,  2  and  3) 

5.  Accounts  liquidating  to  a  deficit  and  accounts  with 

debit  balances  -  gross  amount 

Less:  amount  offset  against  U.S.  Treasury  obUgations 
owned  by  particular  customers 

6.  Amount  required  to  be  segregated  (add  lines  4  and  5)  - 


1 5060 1 
|5070|) 


FUHPS  IN  SEGREGATED  ACCOUNTS 

7.  Deposited  in  segregated  funds  bank  accounts 

A.  Cash 

B.  Securities  representing  investments  of  customers'  funds  (at  market) 

C.  Securities  held  for  particular  customers  or  option  customers  in  lieu  of  cash  (at  market) 

8.  Margins  on  deposit  with  clearing  organizations  of  contract  markets 

A.  Cash 

B.  Securities  representing  investments  of  customers'  funds  (at  market) 

C.  Securities  held  for  particular  customers  or  option  customers  in  lieu  of  cash  (at  market) 

9.  Net  variation  margin  due  from  (to)  clearing  organizations  of  contract  markets 

10.  Exchange  traded  options 

A.  Value  of  open  long  option  contracts 

B.  Value  of  open  short  option  contracts 

11.  Net  equities  with  other  FCMs 

A.  Cash 

B.  Securities  representing  investments  of  customers'  funds  (at  market) 

C.  Securities  held  for  particular  customers  or  option  customers  in  lieu  of  cash  (at  market) 

12.  Total  amount  in  segregation  (add  lines  7  through  11) 

,13.  Excess  (insufficiency)  funds  in  segregation  (subtract  line  6  from  line  12) 


44431 
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11 


lsoo:l 
isciol 

1 50201 


150301 
150401 

1 50^0 1 


150301 
1 5090 1 


|5!00! 

Jsncl 

151201 


.151301 
J5!40| 
J5i50| 

liiCOl 


J  51201 

|5!S0|) 


|51?C| 
152001 
152101 

|52?0| 

1 5230 1 


1987 
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I  Name  of  Company: 


I  Employer  ID  No: 


NFA  10  No: 


.1. 


FORM  1-FR-FCM 

STATEMENT  OF  SEGREGATION  REQUIREMENTS  AND  FUNDS 
IN  SEGREGATION  FOR  CUSTOMERS'  DEALER  OPTIONS  ACCOUNTS 
AS  OF  


1.  Amount  required  to  be  segregated  In  accordance  with  Comnission  regulation  32.6 

2.  Funds  in  segregated  accounts 

$_ 


5400 


A.  Cash 

B.  Securities  (at  market) 

C.  Total 

3.  Excess  funds  in  segregation 


110-27-87) 


I5410i 
1 54201 


a3a3aa33aaa3:xa33a3 


1 5430 f 

liil 
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[Name  of  Conipany: 


I  Employer  ID  No: 
.1 


I NFA  ID  No: 
.1 


FORM  1-FR-FCM 
STATEMENT  OF  SECURED  AMOUNTS  AND  FUNDS  HELD  IN  SEPARATE  ACCOUNTS 
FOR  FOREIGN  FUTURES  AND  FOREIGN  OPTIONS  CUSTOMERS 
PURSUANT  TO  COMMISSION  REGULATION  30.7 
AS  OF 


FOREIGN  FUTURES  AND  FOREIGN  OPTIONS  SECURED  AMOUNTS  -  SUMMARY 

I.  Check  the  appropriate  box  to  identify  the  amount  shown  on  line  1.  below: 

I I  1 5600 1  Secured  amounts  in  only  U.S. -domiciled  customers'  accounts 

I I  1 56101  Secured  amounts  in  U.S.  and  foreign-domiciled  customers'  accounts 

I I  1 5620 1  Net  liquidating  equities  in  all  accounts  of  customers 

trading  on  foreign  boards  of  trade 

I I  1 5630 1  Amount  required  to  be  set  aside  pursuant  to  law,  rule  or  regulation 

of  a  foreign  government  or  a  rule  of  a  self-regulatory  organization 
authorized  thereunder 

II.  Has  the  FCM  changed  the  method  of  calculating  the  amount  to  be  set  aside  in  separate 
accounts  since  the  last  financial  report  it  filed? 

I I  Tes    I I  No   1 56401   If  Yes.  attach  an  explanation  of  the  change. 


1.  Amount  to  be  set  aside  in  separate  section  30.7  accounts 

2.  Total  funds  in  separate  section  30.7  accounts  (page  14.  line  7) 

3.  Excess  (Deficiency)  -  Subtract  line  1  from  line  2. 


(10-27-87) 
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156601 
1 5670 1 
1 5680 1 
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{Nam  of  Company: 


I  Employer  10  No: 
.1 


|NFA  ID  No: 


FORM  1-FR-FCM 

STATEMENT  OF  SECURED  AMOUNTS  AND  FUNDS  HELD  IN  SEPARATE  ACCOUNTS 
FOR  FOREIGN  FUTURES  AND  FOREIGN  OPTIONS  CUSTOMERS 
PURSUANT  TO  COMMISSION  REGULATION  30.7 
AS  OF  ■ 


FUNDS  DEPOSITED  IN  SEPARATE  REGULATpw  30.7  ACCOUNTS 

I 
1.  Cash  in  banks 

A.  Banks  located  in  the  United  States 

B.  Other  banks  designated  by  the  Conmission 
Naine(s) : . 


jBTlfil 


2.  Securities 

A.  In  safekeeping  with  banks  located  in  the  United  States       $_ 

B.  In  safekeeping  with  other  banks  designated  by  the  Coniiiiss1on__ 
Name(s): |5750|  _ 

3.  Equities  with  registered  futures  coimiission  merchants 

A.  Cash 

B.  Securities 

C.  Unrealized  gain  (loss)  on  open  futures  contracts 
0.  Value  of  long  option  contracts 

E.  Value  of  short  option  contracts  (. 


.157001 
|5720| 

157401 
1 5760 1 


JSTMl 


.|5720| 


1 57801 
157901 
1 5800 1 
158101 
J5815|) 


158201 


4.  Amounts  held  by  clearing  organizations  of  foreign  boards  of  trade 
Name(s) : _|5830| 

A.  Cash  J_ 

B.  Securities 

C.  Amount  due  to  (from)  Clearing  house  -  daily  variation 

D.  Value  of  long  option  contracts 

E.  Value  of  short  option  contracts  (. 


158401 
1 5850 1 
|5860| 
158701 
J5875|) 


5880 


5  Amounts  held  by  members  of  foreign  boards  of  trade        

Name(s) :___ I'SBSfil 

A.  Cash  S_ 


B.  Securities 

C.  Unrealized  gain  (loss)  on  op^n  futures  contracts 

D.  Value  of  long  option  contracts 

E.  Value  of  short  option  contracts 


(. 


J590fi| 
|S910| 
159201 
1 5930 1 
1 5935 1) 


6.  Amounts  with  other  depositories  designated  by  a  foreign  board_of_trade 
Name(s): |5950| 

7.  Total  funds  vt   separate  section  30.7  accounts  (page  13.  line  2) 


ZSa3=3aa33S333=X3S 


1 5940 1 

1 59601 
|5970| 


A.  If  any  securities  shown  above  are  other  than  the  types  of  securities  referred  to  in  Conmission  regulation  1.25.  attach  a 
separate  schedule  detailing  the  obligations  shown  on  each  such  line. 


(10-27-67) 
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I  Name  of  Company: 
I 


I  Employer  ID  No: 


|NFA  id  No: 


FORM  1-FR-FCM 
STATEMENT  OF  FINANCIAL  AND  OPERATIONAL  DATA. 
AS  OF        ■ 


1.  The  registrant  carries  the  following  types  of  trading  accounts: 

(Check  appropriate  box  for  each  and  show  accounts  to  nearest  hundred) 

Yes 


A.  Customers  trading  on  U.S.  commodity  exchanges 

B.  Noncustomers  trading  on  U.S.  comnodity  exchanges 

C.  Customers  trading  on  foreign  commodity  exchanges 

D.  Noncustomers  trading  on  foreign  commodity  exchanges 

E.  Any  type  of  account  trading  dealer  options 

F.  Company-owned  connodity  trading  accounts 

2.   Undermargined  accounts  (use  FCM-established  levels)    Number 


No 


No.  of 
Accounts 


180151 
180251 
_|8035| 
J  80451 
|8055| 
180651 


To^al  Amount 


A.  Customers  trading  on  U.S.  comnodity  exchanges 

B.  Customers  trading  on  foreign  comnodity  exchanges 

C.  Noncustomers  trading  on  all  connodity  exchanges 


iBlOOl  $_ 

.|8110|  $_ 

181201  $_ 


|8105l 
|8115| 
|8125l 


3.  Uncleared  trades  at  comnodity  exchange  clearing  organizations  (foreign  markets  included) 


Board  of  Trade 


Number  of 
Contracts 


182001 
l8215l 
1 8230 1 
l8245l 
8260 


l8205l 
182201 
182351 
182501 
182651 


Gain  (Loss) 
at  Current  Settlemgnt 


J8210| 

18225! 

|8240| 

|825S| 

8270 


4.  Trades  executed  and  cleared  for  which  accounts  have  not  been  identified  (unprocessed  items) 

Number  of  contracts 1 83001    Gain  (Loss)  at  current  settlement  i 1 83051 

5.  Trade  errors  written  off  to  error  account 


Number  of 
Contracts 


Current  month 


Gain  (Loss) 
1 8340 1  $ |8345|    Current  quarter 


Number  of 
Contracts 


Gain  (Loss) 


|S350|  $_ 


6.  Bank  account  reconciling  amounts  unresolved  for  more  than  30  days 

No.  of  debits  1 83601  Amount  $ |8365|  '  No.  of  credits  \§2R\     Amount  $_ 

7.  Carrying  broker  reconciling  amounts  unresolved  for  more  than  30  days 

No.  of  debits  |8380|  Amount  $ \ |8385(    No.  of  credits  |8390|  Amount  $_ 

3.  Letters  of  credit  deposited  as  margin  with  commodity  clearing  organizations 

Customers'  accounts  $ 1 8400 1  House  accounts  $ 

(10-27-87)  -  15  - 
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Jgsool 


Fiscal  year-to-date  $_ 


8510 


9.  Net  income:  Current  month  $ 

10.  Are  there  any  reductions  in  permanent  capital  or  subordinated  debt  contemplated  within  the  next  six  months? 
I   I  Yes  I I  No   |8520|   If  yes.  attach  a  complete  explanation. 

11.  Will  any  subordinated  debt  be  maturing  within  the  next  six  months? 

I   I  Yes  |~1  No   1 8530 1   If  yes,  attach  a  schedule  of  such  amounts  and  a  statement  as  to  whether 

additional  subordinated  debt  or  permanent  capital  will  be  substituted. 


12.  Equity  Capital  Withdrawal  Restriction 

A.  Amounts  required  to  be  segregated  or  set  aside  in 

separate  accounts  (page  8,  line  23. C)  * 

B.  7X  of  amount  shown  on  line  A.  * 

C.  Enter  the  greater  of  $60,000  or  the  amount  on  line  B. 
0.  Capital  to  be  withdrawn  during  the  next  6  months 

E.  Subordinated  debt  maturing  during  the  next  6  months 

F.  Adjusted  net  capital  needed  to  permit  withdrawal  (add  lines  C.  through  E.) 


185401 
8550 


|8560| 
185701 
185801 
185901 


13.  Computation  of  Compliance  with  Debt-Eouitv  Ratio  (Regulation  1.17(d)) 

This  section  should  be  completed  only  by  those  FCMs  that  carry  subordinated  debt  or  which  have  negative  ownership 
equity.  I 

$ 

i 
$ 


A.  Total  satisfactory  subordinated  debt  (page  5,  line  31 .A) 

B.  Total  ownership  equity  (page  5,  line  36) 

C.  Debt-equity  total  (add  lines  A.  and  B.) 

D.  Excess  net  capital  (page  8,  line  24) 

E.  Required  debt-equity  total  (subtract  line  0.  from  line  C.) 

F.  Total  ownership  equity 
6.  Subordinated  debt  that  qualifies  as  equity  capital  (Regulation  1.17(d)(1)) 
H.  Add  lines  F.  and  6. 
I.  30X  of  line  E. 
J.  Excess  equity  capital  (deficiency)  (subtract  line  I.  from  line  H.) 

K.   Debt/equity  ratio  (divide  line  H.  by  line  E.) 


186001 
186101 
186201 
1 8630 1 
J  8640 1 

|8650| 
1 8660 1 
l8670l 
186801 
8690 


%|8695| 


14.  Correspondent  Brokers 

A.  List  all  futures  commission  merchants  and  foreign  brokers  through  which  the  FCM  clears  comnodity  transactions 


1 8700 1 
|8715| 


1 8705 1 
187201 


B.  List  all  futures  comnission  merchants  for  which  the  FCM  clears  connodity  transactions 


187501 
l8765l 


187551 
8770 


|8710| 
8725 


187601 


187751 


15.  Contingent  Liabilities  and  Material  Subsequent  Events 

Describe  contingent  liabilities  as  of  the  report  date  and  all  transactions,  commitments  or  activities  subsequent  to_the 
date  of  the  report  which  materially  impact  on  the  net  capital  or  segregated  funds  reported  by  the  registrant.   |8790| 


(10-27-87) 
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FORM  1-FR-IB  (Part  A)  lOOOSl 


Exhibit  B 

OMB  No.  f###-#l#f 


JName  of  Company: 

lEmployer  ID  No:              |NFA  ID  No: 
1                         1 

1                         1 

looiol               I0020I 

10030 

[Address  of  Principal  Place  of  Business: 

jPerson  to  Contact  Concerning  This  Report: 
1 

1 

10040 

1  Telephone  No: 

100501 

IOO6O 

1.  Report  for  the  period  beginning 


1 0070 1  and  ending 


1 0080 1 


2.  Type  of  report:  1 00901   | |  Certified      | |  Regular  quarterly/semiannual 

I I  Special  call  by: | |  Other  —  Identify: 


3.  Check  whether   |0095l   | |  Initial  filing   | |  Amended  filing 

4.  Name  of  IB's  Designated  Self -Regulatory  Organization:  


loiool 


5.  Name(s)  of  consolidated  subsidiaries  and  affiliated  companies: 


Name 


Percentage 
Ownership 

loiiol 

101401 

l9l?0| 

|o;50| 

101701 
102001 
102301 

|0180| 
|02J0| 
1 92401 

Line  of  Business 


l0130l 

J  01601 

.121901 

102201 

102501 


The  introducing  broker,  or  applicant  for  registration  therefor,  submitting  this  Form  and  its  attachments  and  the  person  whose 
signature  appears  below  represent  that,  to  the  best  of  their  knowledge,  all  Information  contained  therein  is  true,  correct  and 
complete.  It  Is  understood  that  all  required  items,  statements  and  schedules  are  Integral  parts  of  this  Form  and  that  the 
submission  of  any  amendment  represents  that  all  unamended  Items,  statements  and  schedules  remain  true,  correct  and  complete  as 
previously  submitted.  It  Is  further  understood  that  any  Intentional  misstatements  or  omissions  of  facts  constitute  Federal 
Criminal  Violations  (see  18  U.S.C.  1001). 


>igned  this 


day  of 


.  19 


Manual  signature_ 


Type  or  print  Name_ 


I I  Chief  Executive  Officer    \ |  Chief  Financial  Officer    Corporate  Title 

I I  General  Partner  | |  Sole  Proprietor 


AUTHORITY:  Sections  4c.  4d,  4f,  4g.  5a.  8a.  and  17  of  the  Comnodity  Exchange  Act  (7  U.S.C.  88  6c.  6d.  6f.  6g,  7a,  12a,  and  21)) 


(10-27-87) 
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I  Name  of  Company: 
I 


I  Employer  ID  No: 


FORM  1-FR-IB 
STATEMENT  Of  FINANCIAL  CONDITION 
AS  OF       


1.  Cash 

2.  Securities,  at  market  value 

3.  Securities  purchased  under  resale  agreements 

4.  Receivables  from  FCMs  and  foreign  brokers 

A.  Equity  in  trading  accounts 

B.  Conmissions  and  other  fees  receivable 

C.  Security  deposits  (SOX  allowed  as  current) 

D.  Amounts  due  from  foreign  brokers 

5.  Inventories 


6.  Secured  demand  notes 
(Value  of  collateral  $_ 
Safety  factor  $ 


.ll£15| 


|1420|) 


7.  Other  receivables  and  advances 

A.  Notes  receivable  I 

B.  Conmissions  receivable     | 

C.  Receivables  from  employees  and 

associated  persons 

D.  Dividends  and  interest 

E.  Taxes  receivable 

F.  Receivables  from  subsidiaries  &  affiliates 

G.  Other  (itemize  on  a  separate  page) 
H.  Allowance  for  doubtful  accounts 

8.  Exchange  memberships,  at  cost     

(Market  value  $ II6OOI) 

9.  Investments  in  subsidiaries 

10.  Plant,  property,  equipment  and  capitalized 

leases  (cost,  net  of  accumulated  depreciation 
and  amortization  of  $ |1625|) 

11.  Prepaid  expenses  and  deferred  charges 

12.  Other  assets  (itemize  on  a  separate  page) 

13.  Total  Assets 


Assets 


Current 


M25 


1 14551 
114701 

! 14851 
.115151 

1 15301 
Ji545| 

115601 


(10-27-87) 


116301 

Jiiiil  . 

|1670|  $ 


|NFA  id  No: 


Non 

-Current 

110301  $ 

110471  $ 

• 

1 10551 

IIO6OI 

|1115| 

I1I20I 

111951 

I12OOI 

1 12061 

112071 

1 12091 

112101 

1 12601 

112651 

iHOOl 

Il405l 

1 14301 


114601 
.|14Z5|  . 

|1490| 

115201 
.115351  . 

Il550l 

11565 1 
jl575|)(' 


116051 

liiiil  . 

|1635|  _ 
|1645| 
II66OI 
116751  $ 


2  - 


Total 


110521 
1 10651 

.liiiil 


112051 
I12O8I 
1 12151 
11270] 

|14!0| 


1435 


114651 
1 14801 

ll495l 
1 15251 
|1540| 
1 15551 
|1570| 
1158C|) 


II6IOI 
116201 

Il640l 
|1650| 
1 16651 
II68OI 


I  Name  of  Company: 


1  Employer  10  No: 


FORM  1-FR-IB 
STATEMENT  OF  FINANCIAL  CONDITION 
AS  OF 


Liabilities  &  Ownership  Equity 
Liabilities 
14.  Loans  payable 
15  Amounts  owed  futures  connission  merchants  and  other  brokers 

It  Accounts  payable,  accrued  expenses  and  other  payables 

A.  Accounts  payable  and  accrued  expenses 

B.  Salaries,  wages,  conmissions  and  bonuses  payable 

C.  Taxes  payable 

D.  Deferred  income  taxes 

E.  Security  deposits  held 

F.  Other  (itemize  on  a  separate  page) 

1.  Collateralized  notes  and  mortgages 

It  Securities  sold  under  agreements  to  repurchase 

19  Liabilities  subordinated  to  claims  of  general  creditors 

A.  Subject  to  a  satisfactory  subordination  agreement 

B.  Not  subject  to  a  satisfactory  subordination  agreement 

2C.  Total  liabilities 

Ownership  Equity 

21.  Sole  proprietorship 


22.  Partnership 

A.  Partnership  contributed  and  retained  capital 

B.  Additional  capital  per  partnership  agreement 

(equities  in  partners'  trading  accounts,  etc.) 

C.  Total 

23.  Corporation 

A.  Preferred  stock 

8.  Common  stock 

C.  Additional  paid  in  capita! 

D.  Retained  earnings 

E.  Subtotal 

F.  Less:  capital  stock  in  treasury 

G.  Total 

24.  Total  ownership  equity  (line  21.  22. C.  or  23.6) 

25.  Total  liabilities  and  ownership  equity  (add  lines  20  and  24) 
(10-27-87)  .  3  - 


NFA  ID  No: 


125001 


I25IOI 

|2515| 
2520 


1 2530 1 
|2535l 
1 2540 1 
1 2545 1 
I2550I 
125551 
[25601 


120251 
I2IOOI 

l2120l 

I2130I 
|2140| 
|2150| 
I2IOOI 
J  22101 

I2230I 

1 2240 1 


122601 
.122701 

1 2280 1 


125701 
1 2580 1 
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I  Name  of  Company: 


[Employer  ID  No: 


|NFA  ID  No: 


1 3040 1 
130501 
I306&I 


130301 


FORM  1-FR-IB 
STAJEMENT  OF  THE  COMPUTATION  OF  THE  MINIMUM  CAPITAL  REQUIREMENTS 
AS  OF    


Net  Capital 

1.  Current  assets  (page  2,  line  13) 

2.  Total  liabilities  (page  3.  line  20) 

3.  Deductions  from  total  liabilities 

A.  Liabilities  subject  to  satisfactory 

subordination  agreements 
(page  3.  line  19. A) 

B.  Certain  deferred  Income  tax  liability 

(see  regulation  1.17(c)(4)(1v)) 
.0.  Certain  current  income  tax  liability 

(see  regulation  1.17(c)(4)(w)) 
0.  Long  term  debt  pursuant. to 

regulation  1.17(c)(4)(v1)    • 

E.  Total  deductions  (. 

F.  Adjusted  liabilities 

4.  Net  capital  (subtract  line  3.F.  from  line  1) 
Charges  Aoainst  Net  Capital 

5.  Charge  against  inventories  held,  fixed  price  comnitments.  and  advances 

against  cash  comwdity  contracts  (see  Regulation  1.17(c)(5)(1)  and  (ii) 
for  specific  charge.  If  charge  is  applicable,  attach  statement 
showing  calculation  of  charge) 

6.  Charges  as  specified  In  section  240. 15c3-l(c)(2)(v1)  and  (v11) 

against  securities  owned  by  firm: 

Market  Value 


J  30821) 


$__ 


3000 


j309O| 
1 3100 1 


3155 
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9.  Charges  against  open  comnodlty  positions  in  the  IB's  account 

A.  Uncovered  exchange- traded  futures  and  granted  options  contracts  — 

percentage  of  margin  requirements  applicable  to  such  contracts 

B.  Ten  percent  (10%)  of  the  market  value  of  commodities  which  an   the 

subject  of  comnodlty  options  not  traded  on  a  contract  market 
carried  long  by  the  applicant  or  registrant  which  has  value 
and  such  value  increased  adjusted  net  capital  (this  charge 
is  limited  to  the  value  attributed  to  such  options) 

C.  Conmodity  options  which  are  traded  on  contract  markets  and 

carried  long  in  proprietary  accounts.  Chargef  is  the  same  as 
would  be  applied  if  applicant  or  registrant  was  the  grantor 
of  the  options  (this  charge  is  limited  to  the  value  attributed 
to  such  options) 

10.  Five  percent  (5%)  of  all  unsecured  receivables  from  unregistered 

futures  connission  merchants  or  securities  brokers  or  dealers 

11.  Secured  demand  note  deficiency 

12.  Adjustment  to  eliminate  benefits  of  consolidation  (explain  on  separate  page) 

13.  Total  charges  (add  lines  5  through  12) 

Net  Capital  Computation 

14.  Adjusted  net  capital  (subtract  line  13  from  line  4) 

15.  Net  capital  required  (show  $40,000  if  IB  is  not  a  member  of  a 

designated  self-regulatory  organization) 

16.  Excess  net  capital  (subtract  line  15  from  line  14) 


I33S01 


1 33801 


133901 

134101 
134201 
134301 
134401 


[35001 


20.000l3600l 

$ |3610[ 


Charge 


[31601  $_ 
|3180| 

1 3200 1 
l3220l 
1 3240 1 
1 3260 1 


A.  U.S.  and  Canadian  government  obligations   $_ 

B.  State  and  Municipal  government  obligations  _ 

C.  Certificates  of  deposit,  comnerclal  paper 

and  bankers'  acceptances 

D.  Corporate  obligations 

E.  Stocks  and  warrants 

F.  Other  securities  charges 

G.  Total  charges  (add  lines  6. A.  -  6.F.) 


7.  Charges  as  specified  In  section  240.l5c3-l(c)(2)(1v)(F) 

A,  Against  securities  purchased  under  agreements  to  resell 

B.  Against  securities  sold  under  agreements  to  repurchase 

8.  Charges  on  securities  options  as  specified  In  section  240.15c3-l.  Appendix  A 


131701 
[31901 

[32101 

[32301 

132501 

.132701 


1 3280 1 

1 3290! 
133001 

[33101 


UM 


(10-27-87) 


(10-27-87) 


-  5 


UM 
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I Name  of  Company: 


(Employer  ID  No: 


NFA  10  No: 


FORM  1-FR-IB 
STATEMENT  OF  INCOME  (LOSS) 
•OR  THE  PERIOD  FROM THROUGH 


Revenues 

1.  Commissions  and  brokerage 

A.  Connodity  transactions  on  U.S.  connodity  exchanges 

B.  Connodity  transactions  on  foreign  cormiodity  exchanges 

C.  Other  activities  (describe  on  a  separate  page) 

2.  Firm  trading  accounts 
A.  Comnodity  transactions 
8.  Securities  transactions 
C.  Other  firm  trading  (describe  on  a  separate  page) 

3.  Income  from  advisory  services 

4.  Interest  and  dividends      I 

5.  Other  income  (itemize  on  a  separate  page) 

6.  Total  revenue 

Expenses 

7.  Sales  personnel  coimiissions 

8.  Clerical  and  administrative  employees'  expenses 

9.  Cotmissions  to  FCMs 
10.  Occupancy  and  equipment  costs 
U.  Promotional  costs 

12.  Conmunications 

13.  Data  processing 

14.  Bad  debt  expense 
15  Trade  errors 

A.  Customers'  accounts 

B.  Other 

16.  Interest 

17.  Other  expenses  (itemize  on  a  separate  page) 


18  Total  expenses 


19  Income  (loss)  before  income  taxes  and  items  below 

20.  Provision  for  income  taxes 

21.  Equity  in  earnings  (losses)  of  unconsolidated  subsidiaries,  less  applicable  tax 

22  Extraordinary  gains  (losses),  less  applicable  tax 

23  Cumulative  effect  of  changes  in  accounting  principles,  less  applicable  tax 

24  Net  income  (loss) 


(10-27-87) 


6  - 


I   !i 


[40001 

•|4010| 

|403oi 


1 4040 1 
140501 
1 40601 

|4070| 

|410S| 

|4110| 

UlgOl 


1 42001 
1 4220 1 
142301 
[42501 
[42601 
[42701 
[42801 
[42901 

[4300[ 
|4310| 
|4320[ 
[43301 

[4340[ 

[44001 
[44101 
144201 
[44301 
|4440[ 
4450 
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I  Name  of  Company: 


[Employer  ID  No: 


|NFA  ID  No: 


FORM  1-FR-IB 
STATEMENT  OF  CHANGES  IN  OWNERSHIP  EQUITY 
FOR  THE  PERIOD  FROM  THROUGH 


1.  Total  ownership  equity  as  previously  reported 

2.  Net  income  (loss)  for  period 

3.  Other  additions  to  capital  (explain  below) 

4.  Dividends 

5.  Other  deductions  from  capital  (including  partner  and  proprietary  withdrawals)  (explain  below) 

6.  Balance  (page  3,  line  24) 


[45001 
|4510| 


_|4520| 
1 4530 [ 
[45401 
|4550| 


Date 


Explanation 


Amount 


+  +  +  +  +  +  +  +  +  +  +  +  +  +  ♦  +  +  +  +  +  +  +  +  +  +  +  +  ••■  +  +  +•  +  +  ♦  +  +  ♦♦■»•  +  +  +  +  +  +  ♦  +  +  +  +  ♦  +  ♦♦♦♦  +  ♦♦♦ 

STATEMENT  OF  CHANGES  IN  LIABILITIES 
SUBORDINATED  TO  THE  CLAIMS  OF  GENERAL  CREDITORS 
PURSUANT  TO  A  SATISFACTORY  SUBORDINATION  AGREEMENT 
FOR  THE  PERIOD  THROUGH 


1.  Total  subordinated  borrowings  as  previously  reported 

2.  Increases  (explain  below) 

3.  Decreases  (explain  below) 

4.  Balance  (page  3,  line  19. A) 

Date 


|4600l 
|4610l 
[4620[ 
146301 


Explanation 


Anount 


(10-27-87) 
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I  Name  of  Company: 


I  Employer  ID  No: 
.1 


NFA  ID  No: 


.1. 


FORM  1-FR-IB 
FINANCIAL  AND  OPERATIONAL  DATA 
AS  OF  


1.  Are  IB's  obligations  guaranteed  by  an  FCM  pursuant  to  regulation  l.lO(j)?  | |  Yes    | |  No  |815gl 

If  Yes,  show  name  of  FCM  . ISi^l 

2.  Does  the  IB  trade  for  its  own  account?  | |  Yes     | |  No   |8160| 

If  Yes,  name{s)  of  FCM  through  which  it  clears  its  trades: 


8165 


3  Trade  errors  written  off  to  error  account 


Number  of 
Contracts 


Gain  (Loss) 


Current  month 
Current  quarter 


1 8340 1  $_ 
183501  $. 


183451 
83551 


4.  Bank  account  reconciling  amounts  unresolved  for  more  than  30  days 

No.  of  debits  1 8360 1  Amount  $ |8365|    No.  of  credits  l8370|  Amount  $_ 


8375 


|839S| 


5.  Clearing  broker  reconciling  amounts  unresolved  for  more  than  30  days 
No.  of  debits  |8380|  Amount  $ |8385|    No.  of  credits  '__ |8390|  Amount  $ 

6.  Net  income:  Current  month  $   I 1 8500 1     Fiscal  year-to-date  $ |8510l 

7.  Are  their  any  reductions  in  permanent  capital  or  subordinated  debt  contemplated  within  the  next  six  months? 
I I  Yes    I I  No   |8520|  If  yes,  attach  a  complete  explanation. 

8.  Will  any  subordinated  debt  be  maturing  within  the  next  six  months? 

I I  Yes    I I  No   1 8530 1  If  yes,  attach  a  schedule  of  such  amounts  and  a  statement  as  to  whether 

additional  subordinated  debt  or  permanent  capital  will  be  substituted. 

9.  Contingent  Liabilities  and  Material  Subsequent  Events 

Describe  contingent  liabilities  as  of  the  report  date  and  all  transactions,  commitments  or  activities  subsequent  to  the 
date  of  the  report  which  materially  impact  on  the  net  capital  reported  by  the  registrant.  |8790| 


(10-27-87) 


8  - 
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FORM  1-FR-IB  (Part  B) 

Guarantee  Agreement 

In  consideration  for  the  introduction  of  customer  and  option  customer 

accounts  by  ,  an  introducing  broker, 

to  ,  a  futures  commission  merchant 

registered  with  the  Commission  as  such,  and  in  satisfaction  of  the  adjusted 
net  capital  requirements  with  which  the  introducing  broker  otherwise  would 
have  to  comply  pursuant  to  Commission  Regulation  §1.17,  17  C.F.R.  §1.17,  the 
futures  commission  merchant  guarantees  performance  by  the  introducing  broker 
of,  and  shall  be  jointly  and  severally  liable  for,  all  obligations  of  the 
introducing  broker  under  the  Commodity  Exchange  Act,  as  it  may  be  amended 
from  time  to  time,  and  the  rules,  regulations  and  orders  which  have  been  or 
may  be  promulgated  thereunder  with  respect  to  the  solicitation  of  and 
transactions  involving  all  customer  and  option  customer  accounts  of  the  in- 
troducing broker  entered  into  on  or  after  the  effective  date  of  this 
agreement. 

This  guarantee  agreement  shall  be  enforceable  regardless  of  the  subse- 
quent incorporation,  merger  or  consolidation  of  either  the  futures  commis- 
sion merchant  or  the  introducing  broker,  or  any  change  in  the  composition, 
nature,  personnel  or  location  of  the  futures  commission  merchant  or  the 
introducing  broker. 

For  purposes  of  this  agreement  only,  the  futures  commission  merchant 
shall  be  deemed  to  be  the  agent  of  the  introducing  broker  upon  whom  process 
may  be  served  in  any  action  or  proceeding  against  the  introducing  broker 
under  the  Commodity  Exchange  Act  and  the  rules,  regulations  and  orders 
promulgated  thereunder. 

The  futures  commission  merchant  acknowledges  that  at  the  time  of  exe- 
cution of  this  guarantee  agreement  there  are  not  any  conditions  precedent, 
concurrent  or  subsequent  affecting,  impairing  or  modifying  in  any  manner  the 
obligations  of  the  futures  commission  merchant  hereunder,  or  the  immediate 
taking  effect  of  this  agreement  as  the  entire  agreement  of  the  futures 
commission  merchant  with  respect  to  guaranteeing  the  introducing  broker's 
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obligations  as  set  forth  herein  to  the  Commission  and  to  the  introducing 
broker's  customers  and  option  customers  under  the  Commodity  Exchange  Act. 


If  this  guarantee  agreement  is  filed  in  connection  with  an  application 
for  initial  registration  as  an  introducing  broker,  this  agreement  shall  be 
effective  as  of  the  date  registration  is  granted  to  the  introducing  broker. 
If  this  guarantee  agreement  is  filed  other  than  in  connection  with  an 
application  for  initial  registration  as  an  introducing  broker,  it  shall  be 
effective  as  of  the  date  agreed  to  by  the  futures  commission  merchant  and 
the  introducing  broker  as  set  forth  below. 


This  guarantee  agreement  is  binding  and  is  and  shall  remain  in  full  force 
and  effect  unless  terminated  in  accordance  with  the  rules,  regulations  or 
orders  promulgated  by  the  Commission  with  respect  to  such  terminations. 
Termination  of  this  agreement  will  not  affect  the  liability  of  the  futures 
commission  merchant  with  respect  to  obligations  of  the  introducing  broker 
incurred  on  or  before  the  date  this  agreement  is  terminated. 


Dated: 


Dated: 


Futures  Commission  Merchant 


Address; 


Introducing  Broker 


Address: 


By: 


Sole  Proprietor 
General  Partner 
Chief  Financial  Officer 
Chief  Executive  Officer 


By: 


Sole  Proprietor 
General  Partner 
Chief  Financial  Officer 
Chief  Executive  Officer 


Effective  Date: 


(10-16-87) 


|FR  Doc.  87-26689  Filed  11-18-87:  8:45am| 
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SECURITIES  AND  EXCHANGE 
COMMISSIOM 

17CFRPart240 

[Retoas*  No.  34-2511S;  Fie  Na  S7-25-47] 

Multiple  Trading  of  Options 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Postponement  of  date  of  public 
hearing  and  dates  for  submission  of 
comments  and  requests  to  appear  at  the 
hearing. 

summary:  On  June  18. 1987.  the 
Securities  and  Exchange  Commission 
("Commission")  issued  a  release 
commencing  a  proceeding  on  the 
multiple  trading  of  options  to  consider 
whether  to  (1)  adopt  a  policy  permitting 
the  multiple  trading  of  options  on 
exchange-listed  stocks:  and/or  [2] 
amend  the  rules  of  the  options 
exchanges  to  remove  restrictions  on  the 
multiple  trading  of  options.'  A  public 
hearing  in  connection  with  the 
proceeding  was  scheduled  to  take  place 
on  November  23. 1987.*  The  Commission 
announced  today  that  it  has  postponed 
the  public  hearing  until  February  1988. 
In  view  of  the  market  events  of  the  past 
several  weeks,  the  Commission  believes 
a  postponement  is  desirable  in  order 
that  interested  parties  may  have 
additional  time  to  develop  their 
testimony  and  prepare  written 
comments.  The  Commission  will  make 
an  announcement  at  a  later  time 
regarding  the  date  of  the  hearing  and 
deadlines  for  submission  of  written 
statements,  requests  to  appear  at  the 
public  hearing,  and  all  other  written 
comments. 

FOR  FURTHER  INFORMATION  CONTACT 
Holly  H.  Smith.  Esq.,  {202)  272-2406, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
Mail  Stop  5-1.  450  Fifth  Street  NW., 
Washington,  DC  20549. 

By  the  Commission. 
lonalban  G.  Kate, 

Secretary. 

Dated:  November  13, 1987. 
[FR  Doc.  87-26687  Filed  11-16-87;  8:45  am] 

BILLING  CODE  niO-Ot-M 


'  See  Securities  Exrfiange  Act  Releam  No.  24613 
(June  18. 1987).  S2  ¥9.  23649. 

*  See  Securities  Exchange  Act  Release  No.  24931 
(September  21. 1987],  52  FR  38045. 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

ICGD8-87-11J 

Drawtiridge  Operation  Regulations; 
Bayou  La  8atre,  AL 

agency:  Coast  Guard,  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the  City  of 
Bayou  La  Batre  and  the  Alabama 
Highway  Department  (AHD).  the  Coast 
Guard  is  considering  a  change  to  the 
regulation  governing  the  operation  of  the 
lift  span  bridge  on  State  Highway  168 
over  fiayou  La  Batre,  mile  2.3  at  Bayou 
La  Batre,  Mobile  County,  Alabama,  by 
permitting  the  draw  to  remain  closed  to 
navigation  from  8:30  to  8:30  ajn.  and  2  to 
5  p.m.  Monday  through  Saturday,  and 
from  8  p.m.  to  4  a.m.  daily.  Presently  the 
draw  opens  on  signal;  except  that,  the 
draw  need  not  be  opened  from  8  p.m.  to 
4  a.m.,  and  from  September  15  through 
June  15  from  7  to  8  a.m.  and  2:15  to  3:30 
p.m.  Monday  through  Friday  except 
holidays.  This  proposal  is  being  made 
because  there  is  a  need  to  relieve  major 
vehicular  traffic  problems  in  the  area 
during  the  rush  hour  periods.  This  action 
should  accommodate  the  needs  of 
vehicular  traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 

date:  Comments  must  be  received  on  or 
before  January  4, 1988. 

ADDRESS:  Comments  should  be  mailed 
to  Commander  (ob).  Eight  Coast  Guard 
District,  500  Camp  Street,  New  Orieans, 
Louisiana  70130-3396.  The  comments 
and  other  materials  referenoed  in  this 
notice  will  be  available  for  inspection 
and  copying  in  Room  1115  at  this 
address.  Normal  office  hours  are 
between  8  a.m.  and  3.;30  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  MFOMIATKm  CONTACR 

Mr.  )ohn  Wachter,  at  the  address  given 
above,  telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  aiguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 


The  Commander,  Eight  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  of  this  proposal. 
This  proposed  regulation  may  be 
changed  in  the  li^t  of  comments 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
John  Wachter.  project  officer,  and 
Lieutenant  Commander  James  Vallone, 
project  attorney. 

Discussion  of  Proposed  Regulation 

Vertical  clearance  of  the  bridge  in  the 
closed  position  is  6.7  feet  above  mean 
high  water.  Navigation  through  the 
bridge  consists  primarily  of  commercial 
fishers  and  pleasure  boats.  An 
inspection  of  the  bridge  site  and  side 
street  approaches  has  verified  that 
vehicular  traffic  has  increased 
significantly  during  the  peak  vehicular 
traffic  hours  of  6:30  to  8:30  a.m.  and  2  to 
5  p.m.  Therefore,  a  need  exists  to 
increase  the  bridge  clousure  time  to 
navigation  in  order  to  relieve  congested 
vehicular  traffic  created  by  the  bridge, 
which  is  located  on  the  main  roadway  in 
the  downtown  area  of  the  City  of  Bayou 
La  Batre. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that 
there  have  been  no  requests  to  open  the 
bridge  between  8  p.m.  and  4  a.m.  since 
1955,  and  the  bridge  opens  an  average  of 
only  7.6  times  per  day,  otherwise,  for  the 
passage  of  vessels.  These  vessels  can 
easily  schedule  passages  to  avoid  the 
proposed  closure  periods.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

BEST  COPY  AVAILABLE 
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PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part '  .17 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46  and  33 
CFR  1.05-1(8). 

2.  Section  117.103  is  revised  to  read  as 
follows: 

§117.103    Bayou  La  Batrc. 

The  draw  of  the  S188  bridge,  mile  2.3 
at  Bayou  La  Batre,  shall  open  on  signal; 
except  that,  the  draw  need  not  be 
opened  from  8  p.m.  to  4  a.m.  daily,  and 
from  6:30  to  8:30  a.m.  and  from  2  to  5 
p.m.  Monday  through  Saturday  except 
holidays. 

Dated:  November  6, 1987. 
Peter  |.  Rots, 
Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District. 
[¥R  Doc.  87-26729  Filed  11-18-87;  8:45  amj 

MIXING  COM  4»1»-14-« 


33  CFR  Part  117 

ICGD7-S7-59] 


Drawbridge  Operation  Regulations; 
Atlantic  intracoastal  Waterway,  Florida 

agency:  Coast  Guard,  DOT. 

action:  Proposed  rule. 

summary:  At  the  request  of  the  City  of 
Jacksonville  Beach,  the  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  McCormick  Bridge,  mile 
747.5  at  Jacksonville,  Florida  by 
permitting  the  number  of  openings  to  be 
limited  during  certain  periods.  This 
proposal  is  being  made  because  periods 
of  peak  vehicular  traffic  have  increased. 
This  action  should  accommodate  the 
needs  of  vehicular  traffic  and  should 
still  provide  for  the  reasonable  needs  of 
navigation. 

DATE:  Comments  must  be  received  on  or 
before  January  4, 1988.  j 

AOOMESSES:  Comments  should  bei 
mailed  to  Commander  (oan),  Seventh 
Coast  Guard  District,  51  SW.  1st 
Avenue,  Miami,  Florida  33130-1608.  The 
comments  and  other  materials     j 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  on 
the  flourth  floor  of  the  Brickell  Plaza 
Federal  Building  909  SE  1st  Avenue, 
Miami,  Florida.  Normal  office  hours  are 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  also  may  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Walt  Paskowsky  (305)  536-45103. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 


participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Seventh  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Walt  Paskowsky,  Bridge  Administration 
Specialist,  project  officer,  and  Lieutant 
Commander  S.T.  Fuger,  Jr..  project 
attorney. 

Discussion  of  Proposed  Regulations 

The  bridge  presently  opens  on  signal 
except  that  during  April,  May,  October, 
and  November  from  7  a.m.  to  8:30  a.m. 
and  4:30  p.m.  to  6  p.m.  Monday  through 
Friday  except  federal  holidays,  the  draw 
opens  only  on  the  hour  and  half-hour. 
On  weekends  and  federal  holidays 
during  these  months,  from  12  noon  until 
G  p.m.,  the  draw  opens  only  on  the  hour 
and  half-hour.  The  proposed  rule  would 
add  30  minutes  to  the  existing  morning 
and  evening  weekdays  closed  periods. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  the  regulation 
exempts  tugs  with  tows.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Ust  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33.  Code  of  Federal  Regulations, 
as  follows: 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for-part  117 
continues  to  read  as  follows: 

Authority  33  U.S.C.  499;  49  CFR  1.40;  33 
CFR  1.05-1  (g). 

2.  Section  117.261(b)  is  revised  to  read 
as  follows: 

§  117.261    Atlantic  Intracoastal  Waterway 
from  St  Marys  River  to  Key  Urgo. 

(b)  McCormick  Bridge,  mile  747.5  at 
Jacksonville  Beach.  The  draw  shall  open 
on  signal;  except  that,  during  April.  May. 
October,  and  November,  from  7  a.m.  to  9 
a.m.  and  4:30  p.m.  to  6:30  p.m.  Monday 
through  Friday  except  federal  holidays, 
the  draw  need  open  only  on  the  hour 
and  half-hour.  During  April.  May. 
October,  and  November,  from  12  noon  to 
6  p.m.  Saturdays.  Sundays,  and  federal 
holidays,  the  draw  need  open  only  on 
the  hour  and  half-hour. 

Dated:  November  5, 1987. 
M.J.  O'Brien, 

Captain.  U.S.  Coast  Guard  Commander. 
Seventh  Coast  Guard  District,  Acting. 
[PR  Doc.  87-26730  Filed  11-18-87;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

lFRL-3292-9;  KY-043] 

Approval  and  Promulgation  of 
Implementation  Plans;  Kentucky; 
Jefferson  County  Regulation  2.08, 
Permit  Fees  and  Renewal 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule.  


summary:  EPA  today  proposes  to 
approve  changes  in  Jefferson  County 
Regulation  2.08.  Permit  Fees  and 
Renewal,  submitted  to  EPA  on  March 
20, 1987.  These  amendments  entail  a 
complete  realignment  of  permit  fees  and 
renewal  frequencies.  After  conducting  a 
study  of  the  average  costs  involved  in 
establishing  a  permit,  the  Jefferson 
County  Air  Pollution  Control  District 
determined  that  these  revisions  to 
Regulation  2.08  are  necessary  to  cover 
the  costs  of  reviewing  and  processing 
permit  applications,  as  well  as  the  costs 
of  implementing  and  enforcing  such 
permit  conditions.  Section  110(a)(2)(K) 
of  the  Clean  Air  Act  provides  the 
authority  for  the  establishment  of  permit 
fees. 


date:  Comments  must  be  received  on  or 
before  December  21, 1987. 
ADDRESSES:  Comments  may  be  mailed 
to  Pamela  E.  Adams,  Environmental 
Protection  Agency.  Region  IV.  Air 
Programs  Branch,  345  Courtland  Street 
N.E..  Atlanta.  Georgia  30365.  Copies  of 
the  documents  relevant  to  this  proposed 
action  are  available  for  pubhc 
inspection  during  normal  business  hours 
at  the  following  locations: 
U.S.  Environmental  Protection  Agency. 

Region  IV.  Air  Pro-ams  Branch.  345 

Courtland  Street.  NE..  Atlanta. 

Georgia  30365 
Kentucky  Natural  Resources  and 

Environmental  Protection  Cabinet. 

Department  of  Environmental 

Protection.  18  Reilly  Road,  Frankfort, 

Kentucky  40601 
Jefferson  County,  Kentucky  Physical  and 

Environmental  Services,  Air  Pollution 

Control  District.  914  East  Broadway, 

Louisville.  Kentucky  40204 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  E.  Adams.  Environmental 
Protection  Agency.  Region  IV.  Air 
Programs  Branch  at  the  above  listed 
address  or  at  (404)  347-2864  or  FTS  257- 
2864. 

SUPPLEMENTARY  INFORMATION:  On 

March  20. 1987,  the  Kentucky  Division  of 
Air  Pollution  Control  submitted  to  EPA 
revisions  to  Jefferson  County  Regulation 
2.08.  Permit  Fees  and  Renewal. 
Regulation  2.08  is  part  of  the  Kentucky 
State  Implementation  Plan  approved 
under  section  110  of  the  Clear  Air  AcL 
These  amendments  were  submitted  to 
Kentucky  by  the  Jefferson  County  Air 
Pollution  Control  District  on  March  2, 
1987.  Opportunity  for  public 
participation  and  input  relevant  to  these 
amendments  was  provided  through  a 
public  hearing  conducted  on  December 
17, 1986,  at  the  Air  Pollution  Control 
District  of  Jefferson  County.  The 
revisions  to  Regulation  2.08,  Permit  Fees 
and  Renewal  incorporate  a  complete 
realignment  of  permit  fees  and  renewal 
frequencies.  Section  110(a)(2)(K)  of  the 
Clean  Air  Act  provides  the  authority  for 
the  establishment  of  pennit  fees. 

Section  110  (a)(2)(K)  of  the  Clean  Air 
Act  provides  that  a  state 
implementation  plan  can  be  approved 
by  EPA  if  it  "requires  the  owner  or 
operator  of  each  major  stationary  source 
to  pay  to  the  permitting  authority  as  a 
condition  of  any  permit  required  under 
this  Act  a  fee  sufficient  to  cover  (i)  the 
reasonable  costs  of  reviewing  and 
acting  upon  any  application  for  such  a 
permit,  and  (ii)  if  die  owner  or  operator 
receives  a  permit  for  such  source, 
whether  before  or  after  the  date  of 
enactment  of  this  subparagraph,  the 
reasonable  costs  (incurred  after  such 


date  of  enactment)  of  implementing  and 
enforcing  the  terms  and  conditions  of 
any  such  permit  (not  including  any  court 
costs  or  other  costs  associated  with  any 
enforcement  action)."  The  Jefferson 
County  Air  Pollution  Control  District 
conducted  a  study  of  the  average 
permitting  costs  associated  with  meeting 
the  requirements  of  section  110(a)(2)(K) 
of  the  Clean  Air  Act.  As  a  result  of  this 
study,  the  Jefferson  County  Air  Pollution 
Control  District  revised  Regulation  2.08, 
Permit  Fees  and  Renewal,  to 
compensate  for  increased  permitting 
costs. 

Section  1  of  Regulation  2.06  was 
revised  to  increase  and  redistribute 
permit  fees.  A  fee  was  also  established 
for  demolition/renovation  of  asbestos 
containing  structures.  Section  l{a)  was 
revised  to  increase  the  operating  permit 
fee  from  $15  to  $50  per  process.  The 
stipulation  was  added  to  section  1(a) 
that  these  permits  are  for  major  and 
minor  sources.  An  amendment  to 
section  1(b)  of  Regulation  2.08  increased 
the  fee  for  construction  permits  from  $15 
to  $45a  Furthermore,  section  1(b)  was 
amended  to  state  that  the  $450  fee  is 
"for  all  affected  facilities  which  singly 
or  collectively  have  the  potential  to  be 
emitters  of  100  tons  per  year  or  more  of 
any  pollutant"  A  new  subsection, 
section  l(cj.  was  added  to  Regulation 
2.08  to  state  that  the  construction  permit 
fee  for  souj'ces  not  covered  by  section 
1(b)  will  be  $20a  SecUon  l(di  of 
Regulation  2.08,  labelled  as  section  1(c) 
prior  to  the  amendments  discussed  in 
this  notice,  was  amended  to  increase  the 
fee  for  banking  permits  from  $15  to  $50. 
The  section  labelled  1(d)  prior  to  the 
amendments  discussed  in  this  notice 
was  deleted.  Prior  to  this  deletion,  this 
section  stated  that  there  would  be  a 
"$2000/year  maximum  operating  permit 
fee  per  source."  A  new  subsection, 
section  1(e).  was  added  to  Regulation 
2.08  to  establish  a  $100  fee  for  the 
"demolition/renovation  of  asbestos 
containing  structures."  As  a  result  of 
this  new  subsection,  sections  previously 
labelled  section  1(e)  and  section  1(f) 
were  labelled  as  section  1(f)  and  section 
1(g).  respectively. 

At  the  December  17. 1986.  public 
hearing  held  in  Jefferson  County, 
Kentudcy  to  consider  the  amendments  in 
this  notice,  two  comments  on  Regulation 
2.08  section  1  were  made.  One  person 
suggested  that  the  asbestos  permit  fee 
"should  be  removed  pending  review  of 
the  approach  to  regulation  of  asbestos 
projects."  His  comment  was  rejected 
"since  asbestos-removal  permits  will  be 
retained  and  permit  fees  o^et 
inspection  fees."  Another  suggestion 
was  made  to  retain  the  $2000/year 
maximum  operating  permit  fee  to 


provide  an  upper  limit  "since  there  is 
some  variation  in  how  the  permits  are 
issued  on  a  given  process."  District 
engineers  rejected  this  fee  Umit.  Their 
cost  "study  used  the  total  hours  needed 
to  issue  all  permits  in  a  class,  as  well  as 
their  number,  and  derived  the  fee  for 
each  permit."  The  upper  fee  limit  was 
deleted  from  Regulation  2.08  section  1  to 
avoid  shifting  the  fee  burden  to  others. 

Section  2  of  Regulation  2.08  was 
revised  to  change  renewal  conditions  for 
permits.  Section  2(a)  was  amended  to 
state  that  "major  sources  shall  renew 
operating  permits  every  two  years." 
Prior  to  this  revision,  major  sources 
were  required  to  renew  operating 
permits  every  year.  A  similar 
amendment  to  section  2(b)  requires 
minor  sources  to  renew  operating 
permits  every  four  years  rather  than 
every  three  years.  A  new  subsection, 
section  2(c),  states  Uiat  "the  District  at 
its  discretion,  may  adjust  individual 
permit  time  periods  to  conform  with  its 
inspection  schedules  of  sources." 
Section  2(d)  of  Regulation  ZM, 
previously  iatielled  as  section  2(c],  was 
amended  to  state  that  "permits  issued 
under  this  regulation  are  not 
transferrable."  This  revision  was 
adopted  for  clarification  purposes  as  the 
previous  version  read  "this  section" 
rather  than  "this  regulation."  Section 
2(e]  was  added  to  state  that  "banking 
permits  are  not  subject  to  periodic 
renewal." 

Only  one  oomment  on  Regulation  2.08 
section  2  was  offered  at  the  December 
17, 1986,  public  hearing.  It  was  suggested 
that  section  2(d]  be  transferred  to 
Regulation  2.03,  Permit  Requirements- 
General  or  alternately,  revised  to  read 
"Permits  issued  under  Regulation  2.03 
are  not  transferrable."  This  comment 
was  rejected  since  the  amended 
wording  of  section  2(d)  is  almost 
identical  to  the  previous  wording.  These 
amendments  to  Regulation  2.08  section  2 
were  made  to  reduce  experuiitures  in  the 
areas  of  paperwork  and  human 
resources.  Inspection  frequencies  have 
iU2t  been  amended  and  will  remain 
every  year  for  major  sources  and  every 
other  year  for  minor  sources. 

Proposed  Action:  EPA  is  today 
proposing  to  approve  regulatory  changes 
to  Jefferson  County  Regulation  2.08, 
Permit  fees  and  Renewal.  These  changes 
increase  several  permit  fees  and 
decrease  renewal  frequencies.  The 
Jefferson  Coimty  Air  Pollution  Control 
District  determined  that  these  revisions 
are  necessary  to  cover  the  costs  of 
reviewing  and  processing  permit 
applications,  as  well  as  the  costs  of 
implementing  and  enforcing  such  pennit 
conditions. 
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Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  econoniic  impact  on  a    | 
substantial  number  of  amall  entitiek. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations. 

Authority:  42  U.S.C.  7401-7642. 
Dale:  September  24, 1987. 
Lee  A  DeHihns,  III, 

Acting  Regional  Administrator. 

[FR  Doc.  87-26726  Filed  11-18-87  8:45  am] 

BILUNG  CODE  6S6O-S0-M 


DEPARTMENT  OF  THE  INTERIOR 

Fisti  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  artd  Ttireatened  Wildlife 
and  Plants;  Proposal  To  Determine 
Agalinis  acuta  (Sandplain  Gerardia)  To 
Be  an  Endangered  Species 

agency:  Fish  and  Wildlife  Service , 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  a  plant,  Agalinis  acuta 
(sandplain  gerardia),  to  be  an        | 
endangered  species,  and  thereby  ' 
provide  the  species  protection  under  the 
authority  contained  in  the  Endangered 
Species  Act  of  1973.  as  amended.  This 
species  is  known  to  occur  at  two  sites 
on  Cape  Cod,  Massachusetts,  two  sites 
on  Long  Island,  New  York,  and  one  site 
in  Baltimore  County,  Maryland,     i 
Historically,  it  also  occurred  in      | 
Connecticut  and  Rhode  Island,  but  is 
now  believed  to  be  extirpated  in  these 
states.  The  species  is  endangered  by 
changing  land  use  patterns,  residential 
and  commercial  development,  and 
encroachment  of  woody  vegetation. 
Historically,  grazing  by  sheep  and  cattle 
and  periodic  burning  of  the  coastal 
grasslands  and  pitch  pine-scrub  oak 
forests  maintained  large  areas  in  early 
stages  of  succession.  Sandy  open  areas 
free  of  dense  competing  vegetation  are 
required  for  successful  growth  and 
establishment  of  Agalinis  acuja. 
Changing  land  use  patterns  and    | 
residential  development,  which  now 
necessitate  the  suppression  of  fires, 
have  significantly  altered  and  reduced 
the  species'  required  habitat.  Areas 
subjected  to  periodic  disturbance,  such 
as  roadside  rights-of-way,  airport 


perimeters,  power  lines,  etc.,  now  offer 
the  best  hope  of  finding  as  yet 
undiscovered  populations.  Due  to  the 
sensitivity  and  vulnerability  of  the  few 
known  populations,  critical  habitat  i^ 
not  being  determined.  Comments  are 
solicited. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  19, 
1988.  Public  hearing  requests  must  be 
received  by  January  4. 1988. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to:  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  One  Gateway  Center, 
Suite  700,  Newton  Comer, 
Massachusetts  02158,  Comments  and 
materials  received  will^e  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACr. 
Richard  W.  Dyer  at  the  above  address 
(617/965-5100  or  FTS/829-9316). 
SUPPLfMENTARY  INFORMATION: 

Background 

The  sandplain  gerardia  is  a  plant  of 
the  snapdragon  family 
(Scrophulariaceae)  found  at  only  five 
locations  in  Massachusetts,  New  York, 
and  Maryland.  The  plant  is  an  annual 
light-green  herb  from  4  to  8  inches  (1  to  2 
decimeters)  and  occasionally  up  to  16 
inches  (four  decimeters)  tall.  The  stem  is 
weakly  angular  and  with  few  branches. 
The  leaves  are  opposite,  linear,  and  up 
to  1  inch  (2.5  centimeters)  long.  The 
pink-purple  flowers  appear  from  late 
August  through  September,  are  bell- 
shaped,  0.4-0.5  inches  (1  to  1.3 
centimeters)  long,  and  have  two  yellow 
lines  and  red  or  purple  spots  in  the 
corolla  throat.  The  corolla  lobes  are 
slightly  notched  at  the  tip.  The  species 
grows  in  dry,  sandy,  open  areas. 

The  plant  has  a  very  restricted 
distribution  due  to  its  dependency  on 
the  periodic  disturbance  of  its 
specialized  and  limited  habitat.  Most 
collection  records  for  Agalinis  acuta 
date  back  to  the  late  1800's  and  early 
1900's.  Historically,  the  plant  was 
known  from  Cape  Cod  and  Nantucket 
Island  to  western  Long  Island,  inland  to 
western  Middlesex  and  Worcester 
Counties,  Massachusetts,  Providence 
County,  Rhode  Island,  and  Hartford 
County,  Connecticut.  Recent  collections 
of  the  species  in  Baltimore  County, 
Maryland  represent  the  southern  limit  of 
its  distribution. 

Eight  southern  New  England  counties, 
Long  Island,  New  York,  and  one 
northern  Maryland  County  comprise  the 
total  known  range  of  the  species.  The 
most  significant  threat  to  the  species  has 
been  the  continuing  loss  of  grassland 


habitat  along  the  coastal  plain  of 
southern  New  England,  western  Long 
Island,  and  the  offshore  islands  of 
Nantucket  and  Martha's  Vineyard. 
Residential,  commeccial  and 
recreational  development  with    *.  • 
associated  ancillary  developments  such 
as  shopping  facilities,  expanding 
roadways,  etc.,  have  rapidly  increased 
in  this  region  in  the  last  25-30  years. 
From  the  turn  of  the  century  to  the 
early  1940'8  the  species  was  known  to 
have  occurred  in  at  least  16  towns  and 
occasionally  at  several  sites  within  a 
given  town.  In  spite  of  intensive  field 
searches  for  the  species  in  the  last  few 
years,  only  five  populations  are  now 
known  to  exist.  Year-round  residential 
developments,  summer  cottages,  and 
marinas  now  mark  historical  locations 
for  the  plant.  The  secondary  impacts  of 
this  increased  urbanization,  however, 
have  also  had  a  severe  impact  on  the 
species'  remaining  habitat.  Agalinis 
acuta  appears  to  require  periodic 
disturbance  of  its  habitat  to  maintain 
the  required  sandy  open  areas  free  of 
dense  competing  vegetation. 
Historically,  the  grazing  of  sheep  and 
cattle  throughout  the  region  helped 
maintain  the  grasslands  or  "moors". 
Extensive  fires,  often  set  intentionally, 
would  also  help  perpetuate  the 
grassland  and  suppress  dense  scrub  oak 
and  pitch  pine  forests.  Agricultural  use 
of  the  area  has  changed,  however,  and 
urbanization  now  requires  that  fires  be 
quickly  put  out.  Dense  woody  vegetation 
has  now  encroached  on  many  historical 
sites  for  the  plant.  It  is  probably  not  by 
coincidence  that  the  two  extant 
populations  on  Cape  Cod  occur  on  the 
periphery  of  old  cemeteries,  where 
caretaking  activities  have  helped 
maintain  the  sites. 

The  two  known  populations  on  Long 
Island  are  also  seriously  threatened  by 
expanding  urbanization  and  industrial 
development.  The  plant  was  once 
known  from  three  sites  in  Rhode  Island 
but  has  not  been  reported  there  since 
1941  and  is  believed  to  be  extirpated 
from  the  state  (Church  and  Champlin 
1978).  The  last  Connecticut  record  for 
the  species  was  in  the  1930's,  and  it  is 
also  beUeved  extirpated  there  (Mehrhoff 
1978). 

Agalinis  acuta  was  first  recommended 
for  Federal  listing  as  a  threatened 
species  by  the  Smithsonian  Institution  in 
its  December  15, 1974,  report  to   . 
Congress,  "Report  on  Endangered  and 
Threatened  Plant  Species  of  the  United 
States."  On  July  1, 1975,  the  Service 
published  a  Notice  of  Review  in  the 
Federal  Register  (40  FR  27823-27924)  of 
its  acceptance  of-the  Smithsonian  report 
as  a  petition  within  the  context  of 


former  section  4(c)(2)  of  the  Act  (petition 
acceptance  is  now  covered  by  section 
4(b)(3)  of  the  Act.  as  amended).  The 
sandplain  gerardia  was  recognized  as  a 
Category  2  candidate  in  the  Service's 
Federal  Register  notice  of  December  15. 
1980  (45  FR  82480).  Category  2 
candidates  are  defined  as  taxa  for 
which  existing  information  indicates  the 
possible  appropriateness  of  proposing  to 
list  as  endangered  or  threatened,  but  for 
which  sufficient  information  is  not 
presently  available  to  biologically 
support  a  proposed  rule. 

In  the  past  five  years  intensive  field 
investigations  to  more  thoroughly  assess 
the  species'  status  in  southern  New 
England  and  New  York  have  been 
undertaken  by  State  natural  resource 
agencies.  The  Nature  Conservancy, 
private  conservation  groups  and 
professional  and  amateur  botanists.  As 
a  result  of  this  work.  Agalinis  acuta  was 
included  in  Category  1  of  the  Service's 
November  28. 1983,  supplement  (48  FR 
53639)  to  the  1980  notice  and  a  revised 
notice  of  September  27, 1985  (50  FR 
39526).  Category  1  taxa  are  defined  as 
species  for  which  sufficient  information 
is  on  land  to  support  the  biological 
appropriateness  for  proposing  to  list. 
The  presence  of  a  small  population  of 
this  species  in  Baltimore  County, 
Maryland,  has  only  come  to  the 
Service's  attention  recently.  Preliminary 
information  regarding  this  southernmost 
population  has  been  provided  by  the 
Maryland  Natural  Heritage  Program. 

The  Endangered  Species  Act 
Amendments  of  1982  required  that  all 
petitions  pending  as  of  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  The  deadline  for 
a  finding  on  those  petitions,  including 
the  one  for  A.  ocuto. -was  October  13, 

1983.  On  October  13, 1983,  October  12. 

1984.  October  11. 1985,  October  10, 1986, 
and  again  on  October  13, 1987,  the 
■petition  finding  was  made  that  listing 
Agalinis  acuta  was  warranted  but 
precluded  by  other  pending  listing 
actidns,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act.  Such  a  finding 
requires  a  recycling  of  the  petition, 
pursuant  to  section  4(b)(3)(C)(i)  of  the 
Act  Therefore,  a  new  finding  must  be 
made  on  or  before  October  13, 1988;  this 
proposed  rule  constitutes  the  finding 
that  the  petitioned  action  is  warranted, 
and  the  Service  proposes  to  implement 
the  action  in  accordance  with  section 
4(b)(3)(B)(ii)  of  the  Act. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  etseq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (50  CFlt 


Part  424)  set  forth  the  procedures  for 
adding  species  to  the  Federal  lists.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Agalinis  acuta 
Pennell  (sandplain  gerardia)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  most 
significant  threat  to  Agalinis  acuta  is  the 
direct  loss  or  alteration  of  its  coastal 
grassland  habitats.  The  plant  is  found  in 
open  sandy  grasslands  of  southern  New 
Elngland  and  Loog  Island  and  is  one  of 
several  rare  species  associated  with  the 
"coastal  prairie"  habitat  type  (Crow 
1982).  Six  other  plants  considered  by  the 
State  of  Massachusetts  Natural  Heritage 
Program  as  being  rare  and  threatened 
occur  on  sandplain  grasslands 
(Coddington  and  Field  1978).  In  addition 
another  candidate  for  Federal  listing,  the 
regal  fritillary  butterfly  [Speyeria 
idalia],  is  also  associated  with  the 
coastal  grasslands  habitat. 

Land  use  practices  have  changed 
significantly  throughout  much  of  the 
coastal  plain  region  since  the  turn  of  the 
century.  During  the  early  1800's 
extensive  areas  of  the  coastal 
grasslands  were  used  as 
"commonlands"  for  pasturing  of  sheep 
and  cattle.  Individual  farms  and  private 
landholdings  became  established  during 
the  mid  1800's  but  grazing  and  tilling  for 
agricultural  crops  were  still 
predominant.  The  late  1800's  saw  a 
decline  in  agriculture;  however,  the 
hunting  of  shorebirds  became  an 
important  activity  on  the  abandoned 
fields.  Through  the  early  1920's 
extensive  areas  of  the  "moorlands" 
were  burned  intentionally  in  late 
summer  to  attract  feeding  birds  to  the 
cooked  fruits  of  heathland  plants. 

The  grazing  and  burning  of  the 
grasslands  through  the  mid  1900's  was 
an  important  factor  in  maintaining  the 
coastal  plain  ecosystem.  These  periodic 
disturbances  were  also  essential  to 
maintaining  sandy  areas  critical  to  the 
existence  of  Agalinis  acuta.  Intensive 
agricultural  use  of  the  grasslands  today 
has  greatly  diminished  and  fires  are 
accidental,  infrequent,  and  quickly 
suppressed.  Residential  homes,  summer 
cottages,  and  commercial  developments 
have  claimed  many  areas  where 
Agalinis  acuta  formerly  occurred.  The 
suppression  of  fires  has  also  allowed 
woody  vegetation  to  encroach  upon  the 
open  grasslands,  further  reducing 
available  suitable  habitat  for  the  growth 
and  reproduction  of  Agalinis  acuta. 


The  one  population  of  this  species  in 
Maryland  occurs  at  Soldier's  Delight,  an 
area  of  unusual  vegetation  on 
serpentine-derived  soil.  It  is  a  State 
Natural  Environmental  Area. 

B.  Overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes.  Although  historical  collections 
were  made  at  many  sites  on  Cape  Cod 
and  the  islands  of  Nantucket  and 
Martha's  Vineyard,  scientific  collecting 
does  not  appear  to  have  been  a  major 
cause  of  the  species'  decline.  Because 
only  five  small  populations  are  now 
known  to  occur,  however,  all  of  which 
are  located  in  easily  accessible  sites,  the 
existing  populations  could  be  threatened 
by  exploitation  for  educational  or 
scientific  purposes. 

C.  Disease  or  predation.  One  of  the 
populations  on  Long  Island,  New  York, 
which  is  also  at  the  largest  of  the  five 
known  sites,  appears  to  be  heavily 
browsed  by  rabbits  and/or  deer.  It  is  not 
yet  known,  however,  if  the  effect  is 
beneficial  or  deleterious  since  wildlife 
may  act  as  seed  dispersal  agents  or 
browse  competing  vegetation  (Zarcmba 
1984). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  None  of  the 
States  in  which  the  five  populations 
currently  exist,  or  from  which  the  plant 
is  believed  to  be  extirpated,  officially 
list  Agalinis  acuta  as  endangered  or 
threatened.  Unofficial  lists  for  four  of 
the  States  involved  recognize  the  plant 
as  endangered.  Because  of  its  recent 
discovery  in  Maryland,  there  has  been 
no  recognition  of  its  status  there.  Local 
efforts  by  the  Massachusetts  Natural 
Heritage  Program,  under  the  Division  of 
Fisheries  and  Wildlife,  and  by  the  Long 
Island  Chapter  of  The  Nature 
Conservancy  have  contributed 
significantly  to  protecting  the  few 
known  populations  by  contacting  local 
landowners  and  seeking  support  for 
conserving  the  plants.  The 
Massachusetts  Division  of  Fisheries  and 
Wildlife  has  authority  to  inventory, 
manage,  protect,  and  administer 
programs  for  native  plants,  and  it  is 
anticipated  that  Agalinis  acuta  will  soon 
be  added  to  the  official  State  list. 

Connecticut,  Rhode  Island,  New  York, 
and  Maryland  have  all  been  determined 
eligible  for  cooperative  plant 
agreements  as  specified  under  section 
6(c)(2)  of  the  Endangered  Species  Act.  A 
similar  plant  cooperative  agreement 
with  Massachusetts  is  pending  final 
determination  of  eligibility.  Section  6 
cooperative  agreements  between  the 
appropriate  State  agencies  and  the 
Service  will  provide  opportunities  to 
carry  out  further  conservation  programs 
on  behalf  of  listed  species.  Listing  under 
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the  Endangered  Species  Act  would  I 
therefore  provide  further  protection  for 
this  species  and  its  habitat. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Althou^  it  is  known  that  the  sandplain 
gerardia  is  an  annual  plant  and  requires 
open  sandy  areas  for  successful 
germination  and  growth,  other  aspects 
of  the  species'  biology  are  not  well 
understood.  The  small  number  and  size 
of  the  existing  populations  are  cause  for 
concern,  as  natural  factors  or  chance 
adverse  events  could  have  serious  i 
impacts  on  the  species'  continued 
existence.  Natural  successional  changes, 
random  destructive  events  that  might 
severely  alter  the  species'  habitats,  or 
any  failure  in  reproduction  resulting  in 
genetic  depletion  could  be  catastrophic. 

The  Service  has  carefully  assessed  the 
best  scientific  information  available 
regarding  the  past  present  and  future 
threats  faced  by  this  species  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation  the  preferred  action  is 
to  list  Agalinis  acuta  as  endangered. 
Due  to  the  encroachment  of  woody 
vegetation  on  coastal  grasslands  and 
rapid  residential  and  conmiercial 
development,  the  few  remaining 
populations  are  particularly  vulnerable 
and  in  need  of  protection.  Critical 
habitat  is  not  proposed  to  be  designated 
for  the  reasons  outlined  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  The  Service  believes  that 
publication  of  specific  areas  in  which 
Agalinis  acuta  occurs  would  likely 
subject  the  species  to  increased 
disturbance  by  curiosity  seekers  and 
vandals.  These  potential  threats  are  of 
particular  significance  since  the  sites  are 
easily  accessible,  and  increased  public 
access  would  be  difficult  to  control 
under  existing  authorities. 
Consequently,  no  critical  habitat  is 
proposed  for  this  species. 

Available  Conservatioa  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal  and 


State  agencies,  private  conservation 
organizations  and  individuals.  The 
Nature  Conservancy  has  already  made 
significant  contributions  to  conserving 
the  species  by  contacting  the  owners  of 
land  containing  known  populations  in 
Massachusetts  and  New  York  and 
encouraging  them  to  assist  in  protecting 
the  sites.  Additional  recovery  measures 
might  include  maintaining  coastal  plain 
grassland  vegetation  by  controlling  the 
encroachment  of  woody  species  and 
reintroducing  the  species  into  areas  of 
historical  habitat  from  which  it  is  now 
extirpated.  Other  conservation 
measures,  including  required  protectioji 
efforts  by  Federal  agencies  and 
prohibitions  against  collecting  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  informally  confer  with  the 
Service  on  any  action  that  is  likely  io 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is 
subsequently  listed.  Section  7(a){Z) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  agency  must 
enter  into  formal  consultation  with  the 
Service.  There  is  no  known  current 
Federal  action  that  is  likely  to  affect  the 
sites  where  Agalinis  acuta  exists. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61  and 
17.62  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plant  species.  With 
certain  exceptions,  these  prohibitions 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
import  or  export  any  endangered 
species  of  plant  transport  it  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  it  or  offer  it  for 
sale  in  interstate  or  foreign  commerce, 
or  remove  it  from  an  area  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
The  Act  and  50  CFR  17.62  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  There  is  no  known 
commercial  trade  in  Agalinis  acuta  and 


the  Service  therefore  anticipates  few.  if 
any.  requests  for  such  permits.  Requests 
for  copies  of  the  regulations  on  plants 
and  inquiries  regarding  them  may  be 
addressed  to  the  Federal  Wildlife  Permit 
Office.  U.S.  Fish  and  Wildlife  Service. 
Washington.  DC  20240  (703/235-19CO). 

Pubfic  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  these  proposed  rules  are  hereby 
solicited.  Comments  are  particularly 
sought  concerning  the  following: 

(1)  Bological.  coDunercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Agalinis 
acuta; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  that 
may  impact  existing  populations. 

Final  promulgation  of  a  regulation  on 
Agalinis  acuta  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
one  is  requested  within  45  days  of  the 
date  of  publication  of  this  proposed  rule. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Regional  Director, 
U.S.  Fish  and  Wildlife  Service.  One 
Gateway  Center.  Suite  700,  Newton 
Corner.  Massachusetts  0215& 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  PoUcy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17.  Subchapter  B  of  Chapter 
I.  Title  50  of  (he  Code  of  Federal 
Regulations,  as  set  forth  below: 


PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat.  884:  Pub. 
L.  94-359.  90  Stat.  911:  Pub.  L.  95-632.  92  Stat 
3751:  Pub.  L  96-159.  93  Stat.  1225:  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  el  seq.). 

2.  It  is  proposed  to  amend  §  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family 
Scrophulariaceae.  to  the  List  of 
Endangered  and  Threatened  Plants: 

S  17.12  [AmwMM] 

•        *    .    •        •        • 


SpeciBi 


Sdentiftc  naiM 


Connnon  ntfno 


Histohcrtngi 


Statue 


WnOO  hSvOd 


Critical 


Special  - 
rules 


Scrophulariaceae— Snapdragon  lamily; 

Agalinis  acuta SaMplain  gerartta.. 


U.SA  (CT.  MA.  MO.  NV.  Rt) .. 


NA 


Dated:  October  22. 1987   • 
Susan  Reoca, 

Acting  Assistant  Secretary  for  Fish  gnd.     . 
Wildlife  and  Parks. 
[FR  Doc.  87-28711  Filed  ll-lft-87: 8:45  am] 
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SOCFRPartir 

Endangeved  and  Threatened  WHdHfe 
and  Plants;  Determination  of 
Endangered  Status  for  Stephens' 
Kangaroo  Rat 

AOCNCV:  Fish  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule. 

summary:  The  Service  proposes  to 
determine  endangered  status  for 
Stephens'  kangaroo  rat  (Dipodomys 
Stephens!],  a  small  mammal  found  in 
southern  California.  The  species  has 
suffered  widespread  habitat  loss  and 
degradation,  resulting  in  small  isolated 
populations.  This  proposal,  if  made 
final,  will  implement  the  protection 
provided  by  the  Endangered  Species  Act 
of  1973,  as  amended,  for  Stephens' 
kangaroo  rat.  The  Service  seeks  data 
and  comments  from  the  public. 

dates:  Comments  from  all  interested 
parties  must  be  received  by  January  19, 
1988.  Public  hearing  requests  must  be 
received  by  January  4, 1988. 
AOOHESS:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  U.  S.  Fish  and  Wildlife  Service, 


Lloyd  500  Building,  500  NE  Multnomah 
Street,  Suite  1692.  Portland,  Oregon 
97232.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
horn's  at  this  address. 
FOR  niRTHER  mromiATION  CONTACT: 
Mr.  Wayne  S.  White.  Chief.  Division  of 
Endangered  Species,  at  the  above 
address  (503/231-6131  or  FTS  429-6131). 
SUPPLEMENTARY  INPORMAHON: 

Background 

Stephens'  kangaroo  rat  [Dipodomys 
Stephens!)  is  a  small  mammal  of  the 
rodent  family  Heteromyidae.  Like  other 
kangaroo  rats,  it  has  a  large  head, 
external  cheek  pouches,  elongated  rear 
legs  used  for  jumping,  and  relatively 
small  front  legs.  "The  front  feet  are 
frequently  used  to  hold  seeds  that  the 
animal  eats.  There  are  five  toes  on  the 
hind  foot  and  the  tail  is  1.45  times  the 
length  of  the  head  and  body.  Stephens' 
kangaroo  rat  is  distinguished  from  the 
sympatric  agile  kangaroo  rat 
[Dipodomys  agilis]  by  a  lateral  white 
tail  band  that  is  one  half  or  less  (rather 
than  one  half  or  more)  times  the  width 
of  the  dorsal  tail  stripe,  dusky  (rather 
than  dark)  soles  on  the  hind  feet,  a 
comparatively  grizzled  appearance  to 
the  dorsal  tail  stripe  due  to  many  white 
hairs,  a  darker  tail  tuft  due  to  few  white 
hairs,  a  smaller  ear  (averaging  0.5  inch 
(15  millimeters)  in  length),  and  a 
relatively  broad  head.  The  average  adult 
Stephens'  kangaroo  rat  is  11  to  12  inches 
(277  to  300  millimeters)  in  length  and 


weighs  2.3  ounces  (67  grams)  (Bleich 
1977). 

Stephens'  kangaroo  rat  was  first 
described  by  Merriam  (1907)  as 
Perodipus  Stephens!  The  type  locality  is . 
the  San  Jacinto  Valley,  a  little  west  of 
the  town  of  Winchester.  Gdnnell  (1921) 
placed  the  species  in  the  genus 
Dipodomys.  Huey  (1962)  described  a 
kangaroo  rat  from  the  San  Luis  Rey 
River  valley  as  Dipodomys  cascus. 
Lackey  (1967a)  determined  D.  cascus  to 
be  a  synonym  of  D.  Stephens! 

Stephens'  kangaroo  rat  is  endemic  to 
an  inverted-pear-shaped  range 
encompassing  the  Perris  and  San  Jacinto 
Valleys  in  western  Riverside  County, 
and  extending  into  the  San  Luis  Rey  and 
Temecula  Valleys  in  northern  San  Diego 
County  (Grinnell  1922,  Lackey  1967a, 
O'Farrell  1986,  Thomas  1973).  Occupied 
habitats  are  usually  described  as  sparse 
slightly  disturbed  coastal  sage  scrub  or 
annual  grassland.  The  populations  with 
the  highest  densities  have  been  found  in 
areas  where  the  herbaceous  layer  still 
contains  California  native  armuals,  and 
where  perennial  cover  is  less  than  30 
percent  (Hogan  1981).  Stephens' 
kangaroo  rat  is  most  commonly 
associated  with  Artemisia  califomica 
and  Eriogonum  fasciculatum.  Stephens' 
kangaroo  rat  occurs  on  level  or  low 
rolling  terrain;  it  is  not  found  on 
extremely  hard  or  sandy  soils  (Lackey 
1967a).  Bleich  (1977)  noted  that  gravel  is 
a  common  component  of  soils  where  the 
animal  is  found. 
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All  of  the  occupied  sites  found  by 
Thomas  (1973)  had  been  previously 
disturbed,  usually  by  plowing.  Remnant 
populations  that  survived  at  the  natural 
edges  had  reinvaded  after  the  fields  had 
been  left  fallow.  At  that  time  most 
populations  were  considered  isolated 
from  one  another  and  were  found 
predominantly  in  the  western  portions 
of  the  range.  Rapid  urbanization  has 
reinforced  this  pattern. 

Like  all  kangaroo  rats,  D.  stephensi  is 
nocturnal  spending  the  day  in 
underground  burrows  and  foraging  on 
the  surface  at  night.  Pregnant  and 
lactating  females  have  been  caught  in 
the  spring  and  summer  months  (Lackey 
1967b).  To  date,  few  population  density 
studies  have  been  completed,  and  none 
have  covered  an  entire  year.  Relatively 
high  densities  (over  20  per  acre  or  50  per 
hectare)  have  been  found  during  the 
summer  months  when  the  young  are  out 
of  the  nest  (Thomas  1975).  Hogan  (1981) 
reported  fall-winter  densities  of  about 
2.5  to  6  per  acre  (6  to  15  per  hectare). 
According  to  Dr.  Michael  J.  OTarrell 
(WESTEC  Services.  Las  Vegas,  pers. 
comm.,  1986),  high  density  areas  ccmtain 
about  4  animals  per  acre  (10  per 
hectare),  and  low  density  areas  contain 
less  than  2  per  acre  (5  per  hectare).  Most 
of  the  occupied  range  probably  has  low 
to  moderate  density  populations. 

In  its  original  Review  of  Vertebrate 
Wildlife,  published  in  the  Federal 
Register  of  December  30, 1982  (47  PR 
58454-58460),  the  Service  included  D. 
stephensi  in  category  2.  meaning  that 
information  then  available  indicated 
that  a  proposal  to  determine  endangered 
or  threatened  status  was  possibly 
appropriate,  but  was  not  yet  sufficiently 
substantial  to  support  such  a  proposal. 
Subsequently,  many  new  data  on  the 
species  became  available,  and  in  its 
revised  Vertebrate  Review  of  September 
18, 1985  (50  FR  37958-37967),  the  Service 
included  D.  stephensi  in  category  1. 
meaning  that  substantial  information  is 
on  hand  to  support  the  biological 
appropriateness  of  proposing  to  list  as 
endangered  or  threatened. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  Stephens'  kangaroo  rat 
(Dipodomys  stephensi]  are  as  follows: 


A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  habitat  and 
range  of  Stephens'  kangaroo  rat  have 
been  greatly  reduced.  The  species 
probably  once  occurred  throughout  the 
coastal  sage  scrub  community  of  the 
Perris  and  San  Jacinto  Valleys,  and  up 
adjoining  sandy  washes  of  Southern 
California.  As  the  flatter  plains  were 
developed  by  people,  however,  the 
kangaroo  rat  became  confined  to 
isolated  bases  of  low  rolling  hills  and 
level  ridge  tops.  Its  range  may  once  have 
encompassed  around  717,000  acres 
(287,000  hectares).  This  is  an 
approximate  figure,  based  on  planimetry 
of  total  range,  excluding  mountain  tops. 
Visual  inspection  of  this  former  range 
indicates  that  about  95  percent  of  the 
original  habitat  is  gone. 

A  considerable  portion  of  the  original 
habitat  of  £>.  stephensi  already  had  been 
developed  by  the  time  systematic 
studies  began  earlier  in  the  century. 
There  are.  however,  eight  general  areas 
where  sites,  from  which  the  species  has 
been  recorded,  are  concentrated.  From 
north  to  south,  these  areas  are:  (1) 
March  Air  Force  Base  to  the  Moreno 
Valley.  (2)  Lake  Perris  to  the  eastern 
side  of  the  San  Jacinto  Valley,  (3)  Lake 
Mathews  to  Estelle  Mountain.  (4)  the 
Lakeview  Mountains.  (5)  the  vicinity  of 
Lake  Elsinore,  (6)  Lake  Skinner  to 
Temecula.  (7)  Fallbrook  Naval  Weapons 
Annex  to  the  San  Luis  Rey  River,  and  (8) 
the  vicinity  of  Lake  Henshaw.  The  first 
six  areas  are  in  Riverside  County  and 
the  last  two  in  San  Diego  County. 

Only  three  of  these  areas  still  contain 
substantial  habitat  for  D.  stephensi.    , 
O'Farrell  (1986)  indicated  that 
approximately  12,600  acres  (5,100 
hectares)  of  suitable  habitat  remain  at 
Lake  Henshaw,  and  that  another  4.940 
acres  (2,000  hectares)  appear  suitable  on 
the  Fallbrook  Naval  Weapons  Annex. 
The  species,  however,  has  probably 
been  extirpated  between  the  latter 
facility  and  the  San  Luis  Rey  River. 
Another  area  of  about  17,000  acres 
(6,800  hectares),  between  Lake  Mathews 
and  Estelle  Mountain,  still  contains 
some  suitable  habitat,  though  much  of 
this  acreage  has  been  lost  to  agriculture 
and  urban  development,  and  some  of  it 
has  too  great  a  vegetation  cover  to 
support  the  kangaroo  rat.  The  species  is 
likely  to  be  extirpated  from  this  entire 
area  because  of  several  planned  housing 
and  agricultural  developments,  except 
for  2.500  acres  of  habitat  within  a  State 
ecological  reserve. 

Of  the  remaining  five  areas,  two. 
March  Air  Force  Base  to  Moreno  Valley 
and  Lake  Skinner  to  Temecula. 
evidently  no  longer  support  viable 


populations  of  D.  stephensi.  The  species 
also  has  not  been  recorded  at  Lake 
Perris  since  1973,  and.  on  the  east  side 
of  the  San  Jacinto  Valley,  it  is  now 
restricted  mainly  to  insular  patches  at 
the  edges  of  plowed  fields.  It  is  similarly 
restricted  in  the  Lakeview  Mountains, 
where  only  a  few  thousand  acres  are 
now  thought  to  contain  adequate 
habitat.  The  last  area,  in  the  vicinity  of 
Lake  Elsinore,  contains  some  U.S. 
Bureau  of  Land  Management  parcels, 
but  survival  of  the  kangaroo  rat  there  is 
tenuous  because  of  rapid  surrounding 
urbanization  and  an  expected  increase 
in  casual  human  use  (off-road-vehicles 
already  have  been  noted).  Outside  of 
these  parcels,  the  species  will  be 
unlikely  to  survive  extensive  housing 
developments.  The  Devers-Serrano 
Power  line  right-of-way  passes  through 
this  area,  but  is  probably  not  wide 
enough  to  accommodate  a  viable 
kangaroo  rat  population. 

Further  compounding  the  fragmented 
nature  of  the  current  distribution  is  the 
fact  that  Stephens'  kangaroo  rat  does 
not  occupy  all  apparently  suitable 
habitat  (Friesen  1985a).  Grazing,  off- 
road-vehicle  activity  (common  in 
southern  California),  and  rodent  control 
programs  all  reduce  habitat  suitability. 

These  habitat  losses  are  likely  to 
continue.  An  examination  of  Riverside 
County's  general  plan  guidelines 
revealed  that  78  percent  of  the  sites 
where  the  kangaroo  rat  has  been 
trapped  are  zoned  for  use  incompatible 
with  preservation  of  the  species.  Only  3 
percent  of  the  sites  were  zoned  for 
vegetation  or  wildlife  protection,  and 
much  of  this  land  is  not  suitable  for  the 
kangaroo  rat.  Within  the  overall  range 
of  Stephens'  kangaroo  rat,  only  6 
percent  of  the  land  is  zoned  for  uses 
compatible  with  the  preservation  of  the 
species.  Because  not  all  of  the  habitat  in 
the  6  percent  is  suitable,  much  less  is 
really  protected  for  the  kangaroo  rat. 
Although  biological  consultants  have 
sometimes  located  the  species  and 
informed  appropriate  land  owners  or 
project  proponents,  the  sites  have 
nonetheless  been  disked  or  plowed. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  now  known  to  be  a  threat 
to  the  species. 

C.  Disease  or  Predation.  Not  now 
known  to  be  applicable.  However,  many 
areas  of  occurrence  are  adjacent  to 
urban  neighborhoods  and  increased 
predation  from  domestic  and  feral  cats 
can  be  expected  (Friesen  1985b). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  California 
State  Fish  and  Game  Commission  has 
listed  Stephens'  kangaroo  rat  as 
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endangered.  The  California  Endangered 
Species  Act  of  1985  provides  protection 
from  fake.  This  Act  also  contains 
provisions  which  call  for  a  consultation 
process,  similar  to  Section  7  of  the 
Federal  Act.  when  a  State  lead  agency's 
project  may  affect  a  State-listed  species. 
The  regulations  implementing  the 
consultation  process  under  the 
California  Endangered  Species  Act  were 
not  completed  until  June  of  1986  and  it  is 
unclear  as  to  how  effective  the  Act  will 
be.  Few  State  agencies  are  expected  to 
propose  projects  as  defined  under  the 
State  Act  The  suggested  "mitigation" 
measures  presented  in  most  specific 
plans  consist  of  preserving  habitat  in 
another  location.  There  is  thus  a 
constant,  ongoing  habitat  loss. 

County  zoning  restrictions  do  not  now 
provide  adequate  protection  for  the 
kangaroo  rat  and  its  habitat.  Although 
"open  space"  designations  are 
sometimes  made,  these  can  be  altered  to 
allow  subdivision  and  development. 
Only  a  small  fraction  of  the  involved 
land  is  currently  zoned  for  uses 
compatible  with  the  preservation  of  the 
kangaroo  rat  (see  "A"  above). 

Federal  lands  form  only  a  small  part 
of  the  range  of  the  species.  Although  a 
significant  population  of  D,  stephensi 
does  occur  on  the  Fallbrook  Naval 
Weapons  Annex,  the  Navy  has  no 
established  policy  regarding  the 
protection  of  sensitive  species.  The 
involved  BLM-administered  lands  are 
very  small  and  also  lack  specific 
protective  policies.  Restrictions  and 
consultation  requirements,  such  as 
would  be  established  through  coverage 
of  the  kangaroo  rat  by  the  Endangered 
Species  Act.  do  not  now  exist. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Coastal  sage  scrub  plant  communities 
may  become  less  sparse  through  time. 
As  plant  density  and  ground  cover 
increases,  patches  of  habitat  would 
become  unsuitable  for  Stephens' 
kangaroo  rat.  The  State  recreation  areas 
have  rodent  control  programs  that 
probably  adversely  affect  Stephens' 
kangaroo  rat  populations.  Consultants 
also  have  noted  the  disappearance  of 
kangaroo  rat  sign  due  to  unknown 
causes.  A  hypothesis  concerning  such 
unexplained  disappearances  is  that 
rodenticides  have  been  used. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  upon  this  evaluation,  the 
preferred  action  is  to  list  Stephens' 
kangaroo  rat  as  endangered. 
Threatened,  as  opposed  to  endangered, 
status  would  not  adequately  reflect  the 


drastic  decline  that  already  has 
occurred  and  the  continued  rapid 
habitat  loss  that  is  likely  to  occur  in 
association  with  human  activity. 
Although  certain  sites  supporting  the 
species  receive  some  protection,  these 
areas  have  management  problems  that 
could  adversely  affect  the  kangaroo  rat. 
For  the  reasons  given  below,  a  critical 
habitat  designation  is  not  included  in 
the  proposal. 

Critical  Habitat 

Section  (4](a)(3]  of  the  Endangered 
Species  Act  as  amended,  requires  that 
"critical  habitat"  be  designated  "to  the 
maximum  extent  prudent  and 
determinable."  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  or  determinable  for  D.  stephensi 
at  this  time.  For  example,  as  discussed 
under  factor  "A"  in  the  "Sununary  of 
Factors  Affecting  the  Species."  some 
landowners  or  project  developers  have 
disked  or  plowed  dieir  lands  upon  the 
discovery  of  this  species.  Populations  in 
other  areas  have  mysteriously 
disappeared  following  discovery, 
possibly  due  to  rodenticide  use. 
Prevention  of  take,  as  described  in 
Section  9  of  the  Endangered  Species 
Act  would  be  difficult  to  enforce  under 
these  circumstances.  Publication  of 
critical  habitat  descriptions  and  maps 
would  likely  make  the  species  more 
vulnerable  and  increase  enforcement 
problems.  Affected  parties  and 
landowners  will  be  notified  of  the 
location  and  importance  of  protecting 
this  species'  habitat.  Protection  of  the 
species'  habitat  will  be  addressed 
through  the  recovery  process  and 
through  the  Section  7  jeopardy  clause  as 
described  below. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
County,  and  private  agencies,  groups, 
and  individuals.  The  Endangered 
Species  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  Some  actions 
may  be  initiated  prior  to  listing, 
conditions  permitting.  The  protection 
required  of  Federal  agencies  and  the 


prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  hsted  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  Section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  proposed  Federal 
action  may  affect  a  listed  species,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

There  are  several  possible  Federal 
involvements  with  respect  to  D. 
stephensi.  Within  the  U.S.  Bureau  of 
Land  Management  Metropolitan  Project 
area  there  are  isolated  parcels 
supporting  the  species  (Hicks  and 
Coperrider  1975).  Eventually  the  Bureau 
may  wish  to  dispose  of  its  holdings 
within  this  area.  The  status  of  the 
kangaroo  rat  could  be  affected  by  these 
land  transfers.  The  Veterans 
Administration  or  Federal  Housing 
Administration  may  finance  housing 
loans  in  areas  where  the  species  now 
occurs.  The  U.S.  Army  Corps  of 
Engineers  may  permit  or  carry  out  flood 
control  projects  in  sandy  washes  where 
the  species  has  been  found.  In  order  to 
facilitate  survival  of  the  kangaroo  rat  on 
public  lands,  it  would  be  necessary  to 
carry  out  conducive  management 
activities,  such  as  preserving  natural 
habitat  where  it  now  exists,  conducting 
controlled  bums  to  keep  vegetation  at 
the  low  densities  favored  by  the  species, 
and  restoring  native  bunch  grasses. 

Section  9  of  the  Act.  and 
implementing  regulations  found  at  50 
CFR  17.21.  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take,  import,  or 
export,  ship  in  interstate  commerce  in 
the  course  of  a  commercial  activity,  or 
sell  or  offer  for  sale  in  interstate  or 
foreign  commerce  any  listed  species.  It 
also  is  illegal  to  possess,  sell,  deliver. 
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carry,  transport,  or  ship  any  such  j 
wildlife  that  has  been  taken  illegally. 
Certain  exceptions  apply  to  agents  of 
the  Service  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  subject 
species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
fur  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
4.1  days  of  the  date  of  the  proposal.  Such 


requests  must  be  made  in  writing  (see 
ADDRESSES  above]. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Author 

The  primary  author  of  this  proposed 
rule  is  Karla  Kramer.  U.S.  Fish  and 
Wildlife  Service,  24000  Avila  Road. 
Laguna  Niguel.  California  92656  (714/ 
643-4270  or  FTS  796-4270). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17-[AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205,  87  Stat.  884:  Pub. 
L.  94-359,  90  Stat.  911;  Pub.  L.  95-632.  92  Stat. 
3751:  Pub.  L.  96-159.  93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq.]:  Pub. 
L.  99-625, 100  Stat.  3500  (1986),  unless 
otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  "Mammals."  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  17.1 1    Endangered  and  threatened 
wildlife. 

„        t        t        *        » 

(h)  *  *  * 


Speocs 


Comnion  name 


ScienWic  I 


Historic  range 


Vertebrate 
•^^'^,^0;^  S,a..s  wnenl-sted         C*a,  Spec,a, 

threatened 


hiatjitat 


rules 


IMAMMM.S 

Rjt.  SlepXenV  kangaroo OpoOomya  slephensi U.S.A.  (CA).. 


Entire.. 


NA 


NA 


Dated:  October  22. 1987. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  ^d 

H  ilJIife  and  Parks. 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

(Docket  No.  87-405] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTKMl:  Notice  of  revision  of  Privacy 
Act  System  of  Records. 


SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Department  of 
Agriculture  (USDA)  is  revising  one  of  its 
Privacy  Act  Systems  of  Records 
maintained  by  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS). 
date:  This  action  is  effective  as  of 
January  19. 1988.  Comments  must  be 
received  by  the  contact  person  listed 
below  on  or  before  January  19, 1988. 
addresses:  Interested  persons  may 
submit  written  comments  to  Stasia 
Hutchison.  Public  Affairs  Specialist. 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
6505  Belcrest  Road.  Room  732-Federal 
Building.  Hyattsville,  Maryland  20782; 
telephone  (301)  436-7776,  (FTS)  436- 
7776. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stasia  Hutchison.  Public  Affairs 
Specialist  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  6505  Belcrest  Road,  Room 
732-Federal  Building,  Hyattsville. 
Maryland  20782;  telephone  (301)  436- 
7776,  (FTS)  436-7776. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act.  5  U.S.C.  552a.  USDA 
hereby  revises  one  system  of  records 
maintained  by  APHIS  for  the  following 
reasons: 

USDA/APHIS-6.  "Veterinary 
Services — Brucellosis  Information 
System."  The  purpose  of  this  revision  to 
the  system  of  records  is  to  identify 
changes  in  the  system  name,  system 
location,  storage,  and  safeguards. 


A  "Report  on  New  System"  for  each 
system  of  records,  required  by  5  U.S.C. 
552a(o).  as  implemented  by  the  OMB 
Circular  A-130,  was  sent  to  the 
President  of  the  Senate,  the  Speaker  of 
the  House  of  Representatives,  and  the 
Office  of  Management  and  Budget  on 
November  13, 1987. 

Signed  at  Washington,  DC  on  November 
13, 1987. 

Richard  E.  Lyng, 

Secretary. 

USDA/ APHIS- 
SYSTEM  name: 

Veterinary  Services— Brucellosis 
Information  System  and  Brucellosis 
Recording  and  Reporting  System. 
USDA/APHIS. 

SYSTEM  LOCATION: 

The  Brucellosis  Information  System— 
U.S.  Department  of  Agriculture.  Fort 
Collins  Computer  Center,  Colorado,  and 
each  of  the  various  States.  The 
Brucellosis  Recording  and  Reporting 
System— Federal  and  State  area  offices; 
Federal  Regional  Offices;  and 
Hyattsville.  Maryland. 

categories  of  individuals  covered  by  the 
system: 

Herd  owners  whose  animals  or  herds 
are  tested,  studied,  or  restricted  because 
of  brucellosis;  livestock  markets; 
slaughter  establishments;  and  livestock 
dealers  (including  agents  and  brokers) 
handling  livestock  covered  by  the 
program;  milk  processing  plants 
receiving  milk  or  cream  from  dairy 
farms;  laboratories  conducting 
brucellosis  program  tests  or  procedures; 
State,  Federal,  and  contractual 
personnel  engaged  in  program  activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  on  herds  and  individual 
animals  tested,  studied,  or  restricted 
under  the  brucellosis  program; 
epidemiologic  studies;  animals, 
specimens,  or  premises  sampled, 
identified,  inspected,  tested,  handled,  or 
restricted  under  the  brucellosis  program 
by  State,  Federal  or  contractual 
personnel;  animal  identification,  health 
and  movement  data  of  animals  covered 
under  program  activities  for  traceback 
of  disease  from  livestock  markets, 
slaughter  plants,  and  hvestock  dealers 
or  livestock  brokers  or  commission 
firms;  milk  and  cream  samples  and 
related  identification  data  for 


brucellosis  testing  from  milk  processing 
plants  receiving  fresh  farm  milk;  and 
brucellosis  test  data  from  laboratories 
approved  to  do  brucellosis  program 
testing. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

21  U.S.C.  111.  112. 114. 114a-l.  115. 
120. 121, 125. 134a-134f  and  Title  9.  Code 
of  Federal  Regulations.  Part  51  and  Part 
78. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  maintained  in  the  computer 
system  will  be  routinely  used  by  the 
Federal  and  State  government  personnel 
for:  (1)  Detecting  the  foci  of  infection  to 
reduce  the  rate  of  spread  of  infection  to 
new  herds;  (2)  evaluating  brucellosis 
program  activities  of  State,  Federal,  and 
contractual  personnel;  (3)  preparing 
mailing  labels  and  preaddressed  forms 
to  enhance  field  activities;  (4)  evaluating 
program  effectiveness;  (5)  detecting 
factors  of  epidemiologic  importance  in 
containing  or  eliminating  foci  of  infected 
herds;  (6)  assuring  that  brucellosis 
indemnities  are  promptly  and  properly 
paid;  (7)  notification  of  livestock  owners 
with  the  animals  at  high  risk  of  exposure 
to  brucellosis  because  of  livestock 
movements  or  an  outbreak  of  disease  or 
presence  of  quarantined  premises  in  a 
community;  (8)  referral  to  the 
appropriate  agency,  whether  Federal. 
State,  local,  or  foreign,  charged  with 
responsibility  of  investigating  or 
prosecuting  a  violation  of  law 
concerning  animal  disease  control  and 
eradication,  or  of  enforcing  or 
implementing  a  statute,  rule,  regulation, 
or  order  issued  pursuant  thereto,  of  any 
record  within  this  system  when 
information  available  indicates  a 
violation  or  potential  violation  of  law 
concerning  animal  disease  control  and 
eradication,  whether  civil,  criminal,  or 
regulatory  in  nature,  and  either  arising 
by  general  statute  or  particular  program 
statute,  or  by  rule,  regulation,  or  court 
order  issued  pursuant  thereto:  (9) 
litigation  by  the  Department  of  justice 
when  the  agency,  or  any  component 
thereof,  or  any  employee  of  the  agency 
in  his  or  her  official  capacity,  or  any 
employee  of  the  agency  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or  the  United 
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States,  where  the  agency  determines 
that  Htigation  is  hkely  to  affect  the 
agency  or  any  of  its  components,  is- a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  is 
deemed  by  the  agency  to  be  relevant 
and  necessary  to  the  litigation;  provided, 
however,  that  in  each  case,  the  agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected;  (10) 
use  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear,  when 
the  agency,  or  any  component  thereof, 
or  any  employee  of  the  agency  in  his  or 
her  official  capacity,  or  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  agency  has  agreed  to 
represent  the  employee,  or  the  United 
States,  where  the  agency  determines 
that  litigation  is  likely  to  affect  the 
agency  or  any  of  its  components,  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  agency 
determines  that  use  of  such  records  is 
relevant  and  necessary  to  the  litigation; 
provided,  however,  that  in  each  case, 
the  agency  determines  that  disclosure  of 
the  records  to  the  court  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected;  (11) 
response  to  a  request  from  a 
congressional  office  from  the  record  of 
an  individual  made  at  the  request  of  that 
individual. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

storage:  I 

The  Brucellosis  Information  System's 
records  will  be  maintained  on  on-line 
disk  storage  and  magnetic  tapes.  The 
Brucellosis  Recording  and  Reporting 
System's  records  will  be  maintained  on 
floppy  disk  storage  and/or  magnetic 
tapes. 


retrievabiutv: 

Under  this  system,  data  may  be 
retrieved  and  organized  by  any  of  the 
categories  which  have  been  recorded. 
This  will  greatly  improve  the  ability  to 
retrieve  existing  records  and  to  serve 
the  Uvestock  industry,  in  the  eradication 
of  brucellosis. 


safeguards: 

The  only  individuals  with  access  to 
this  system  are  Federal  and  State 
government  employees  with  a  need  to 
know.  The  data  base  is  secured  on  a 
State-by-State  basis.  The  brucellosis 
program  planning  staff  has  access  to  all 


information  in  the  computerized  system 
without  restrictions.  The  computer  files, 
tapes,  and  disks  are  kept  in  a 
safeguarded  envirofimeht  with  access 
only  by  authorized  personnel. 


retention  and  disposal: 

(1)  Herd  records  are  maintained  in  the 
data  base  as  follows:  (a)  Infected  herds 
not  depopulated  or  sold  out  are  always 
on-line,  (b)  Depopulated  or  sold  out 
herds  are  archieved.  (c)  Herd  tested  but 
not  infected  are  kept  on-line  for  6 
months  after  testing  and  then  archived 
on  a  fiscal  year  basis.  Archived  data  are 
kept  for  15  years.  (2)  Records  pertaining 
to  animals,  specimens,  or  premises 
sampled,  identified,  inspected,  tested, 
handled,  or  restricted  by  State,  Federal, 
or  contractual  personnel  are  kept  on-line 
as  long  as  the  individual  is  working  in 
brucellosis  programs.  Once  employment 
or  accreditation  is  terminated,  the 
information  is  archived  by  fiscal  year 
for  15  years.  (3)  Livestock  market, 
slaughter,  establishment,  livestock 
dealer,  milk  processing  plant,  and 
laboratory  records  pertaining  to  animal 
or  herd  information  are  retained  as 
described  under  (1)  above. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Administrator,  Veterinary 
Services,  USDA/APHIS,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782. 

NOTIFICATION  PROCEDURE: 

All  inquiries  should  be  addressed  to: 
APHIS  Privacy  Act  Coordinator,  Office 
of  the  Administrator,  USDA/APHIS, 
Room  732  Federal  Building.  6505  Belcrest 
Road,  Hyattsville,  MD  20782. 

RECORD  ACCESS  PROCEDURES: 

All  inquiries  should  be  addressed  to 
the  APHIS  Privacy  Act  Coordinator. 

CONTESTING  RECORD  PROCEDURES: 

All  inquiries  should  be  addressed  to 
the  APHIS  Privacy  Act  Coordinator. 

RECORD  SOURCE  CATEGORIES: 

(l)Epidemiologic  information  for  herds 
and  animals  is  obtained  from  documents 
and  reports  completed  by  P'ederal  and 
State  employees  or  contractual 
personnel  as  a  part  of  testing  a  herd  or 
animal[s)  or  as  a  part  of  investigating 
the  source  and  spread  of  brucellosis 
within  the  livestock  population.  (2) 
Information  for  work  related  activities  is 
made  available  by  the  appropriate  State 
or  Federal  office  for  personnel  and 
contractual  employees  paid  from  its 
funds.  (3)  Livestock  market,  slaughter 
establishment,  livestock  dealer,  milk 
processing  plant,  and  laboratory 
information  is  acquired  in  the  course  of 
obtaining  other  program  activity 


information  such  as  where  samples 
were  collected,  where  animals 
identification  was  applied,  where 
samples  were  tested,  and  how  the 
samples  or  animals  were  handled  or 
processed  prior  to  or  following 
collection  of  testing. 
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[FR  Doc.  87-26693  Filed  11-18-87;  8:45  am) 

BILUNG  COOE  3410-34-M 

Privacy  Act;  System  of  Records 

aqency:  Office  of  the  Secretary,  USDA. 

action:  Notice  of  revision  of  Privacy 
Act  Systems  of  Records. 

summary:  Notice  is  hereby  given  that 
USDA  is  revising  two  of  its  Privacy  Act 
Systems  of  Records  maintained  by  the 
Farmers  Home  Adminstration.  USDA/ 
FmHA-1  "Applicant/Borrower  of 
Grantee  File.  USDA/FmHA"  and 
USDA/FmHA-5  "Graduation  File. 
USDA/FmHA."  This  action  is  necessary 
to  permit  financial  consultants,  advisors, 
lending  institutions,  pac!kagers,  agents, ' 
and  private  or  commercial  credit 
sources  access  to  FmHA  records  for  the 
purpose  of  contacting  selected  FmHA 
borrowers  who  may  be  able  to  qualify 
for  credit  from  other  sources  to 
refinance  their  FmHA  loans.  The 
intended  effect  is  to  permit  FmHA  to 
provide  names,  addresses,  and  loan 
account  information  on  selected  FmHA 
borrowers  from  existing  records  to 
enable  borrowers  to  refinance  their 
FmHA  housing  loans  through  private  or 
commercial  financial  institutions. 

EFFECTIVE  DATE:  This  notice  will  be 
adopted  without  further  publication  in 
the  Federal  Register  on  December  21, 
1987,  unless  modified  by  a  subsequent 
notice  to  incorporate  comments  received 
from  the  public. 

FOR  FURTHER  INFORMATION  CONTACT! 
Virgle  L  Cunningham,  Jr.,  Freedom  of 
Information  Officer,  Administrative 
Services  Division,  Farmers  Home 
Administration,  USDA,  Room  6865, 
South  Building,  Washington,  DC  20250; 
telephone  (202)  382-9638. 
SUPPLEMENTARY  INFORMATION:  USDA 

hereby  amends  its  Systems  of  Records. 
USDA/FmHA-1  and  USDA/FmHA-5, 
by  amending  the  "routine  uses  of 
records  maintained  in  the  system, 
including  categories  of  users  and  the 
purposes  of  such  uses"  to  permit  referral 
of  information  to  financial  consultants, 
lending  institutions,  packagers,  agents, 
and  private  or  commercial  credit 
sources  for  the  purpose  of  contacting 
selected  FmHA  borrowers  who  may  be 
able  to  qualify  for  credit  from  other 


sources  to  refinance  their  FmHA 
housing  loans. 

Through  this  action  FmHA  will  clarify 
its  authority  to  provide  names, 
addresses,  and  loan  account  information 
on  selected  borrowers  to  financial 
consultants,  advisors,  lending 
institutions,  packagers,  agents,  and 
private  or  commercial  credit  sources  to 
facilitate  the  refinancing  of  loan 
accounts.  Accordingly.  USDA  adds  the 
following  routine  use  of  the  FmHA 
Systems  of  Records  "Applicant/ 
Borrower  or  Grantee  File,  USDA/ 
FmHA"  published  in  50  FR  25727,  June 
21. 1985  and  "Graduation  File.  USDA/ 
FmHA"  published  in  40  FR  38897.  • 
August  27. 1975: 
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USOA/FmHA-1 


SYSTEM  NAME: 


Applicant/Borrower  or  Grantee  File. 
USDA/FmHA. 


ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 
*  •  »  •  » 

Referral  to  financial  consultants, 
advisors,  lending  institutions,  packagers, 
agents,  and  private  or  commercial  credit 
sources,  when  FmHA  determines  such 
referral  is  appropriate  to  encourage 
contacting  selected  borrowers  to 
facilitate  the  refinancing  of  their  FmHA 
indebtedness  as  required  by  Title  V  of 
the  Housing  Act  of  1949,  as  amended. 

USDA/FmHA-S 

SYSTEM  name: 

Graduation  File.  USDA/FmHA. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 
•  •  •  «  ,1 

Referral  to  financial  consultants, 
advisors,  lending  institutions,  packagers, 
agents,  and  private  or  commercial  credit 
sources,  when  FmHA  determines  such 
referral  is  appropriate  to  encourage 
contacting  selected  borrowers  to 
facilitate  the  refinancing  of  their-FmHA 
indebtedness  as  required  by  Title  V  of 
the  Housing  Act  of  1949.  as  amended. 

Signed  at  Washington.  DC  on  Novemher 
13.1987. 

Richard  E.  Lyng, 

Secretory  of  Agriculture. 

|FR  Doc.  87-26694  Filed  11-18-87;  8:45  am) 

MLLING  CODE  34KMI7-M 


Forest  Service 

Intent  To  Pre|Mre  an  Environmental 
impact  Statement;  Noxious  Weed 
Control;  Lolo  National  Forest,  MT 

The  Department  of  Agriculture,  Forest 
Service  will  prepare  an  environmental 
impact  statement  to  identify  the  planned 
method  for  controlling  noxious  weeds 
on  the  Lolo  National  Forest. 

The  Lolo  National  Forest  has 
significant  acres  of  land  which  contain 
noxious  weeds  that  encroach  on  and  in 
some  cases  threaten  wildlife  winter 
range,  domestic  livestock  range,  and 
adjoining  private  lands.  Noxious  weeds 
create  special  management  problems  for 
the  Forest.  Upon  identification  of  public 
issues  and  management  concerns,  a  full 
range  of  alternatives  will  be  considered, 
including  a  no-action  alternative. 

Federal,  State,  and  local  agencies, 
local  landowners,  Indian  Tribes,  and 
other  interested  individuals  and 
organizations  who  may  be  affected  by 
the  decisions  will  be  encouraged  to 
participate  in  the  process. 

Written  comments  should  be  mailed 
to  Orville  L.  Daniels,  Forest  Supervisor. 
Lolo  National  Forest,  Building  24.  Fort 
Missoula,  Missoula.  Montana.  59801  by 
January  15. 1988. 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  be  available  for 
public  review  by  June  1. 1988.  At  that 
time.  EPA  will  publish  a  notice  of 
availability  of  the  DEIS  in  the  Federal 
Register. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  reviewers  participate  at  that  time. 
To  be  the  most  helpful,  comments  on  the 
DEIS  should  be  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  the  Council 
on  Environmental  Quality  (CEQ) 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  DEIS's  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
vs.  NRDC.  435  U.S.  519,533  (1978),  and 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  (FEIS).  Wisconsin 


Heritages,  Inc.  vs.  Harris.  490  F.  Supp. 
1334. 1338  (E.  D.  Wis.  1980).  The  reason     \ 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them- 
and  respond  to  them  in  the  FEIS. 

After  the  comment  period  ends,  the 
comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement  (FEIS).  The  FEIS  is 
scheduled  to  be  completed  by  October  3. 
1988.  The  Forest  Service  is  required  to 
respond  in  the  FEIS  to  the  comments 
received  (40  CFR  1503.4).  The 
responsible  official.  Orville  L.  Daniels. 
Forest  Supervisor,  Lolo  National  Forest, 
will  document  the  decision  and 
rationale  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  appeal  under 
36  CFR  211.18. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Orville  L  Daniels. 
Forest  Supervisor,  Lolo  National  Forest, 
telephone  number  (406)  329-3750. 
Orville  L.  Daniels, 
Forest  Supervisor. 
Date:  November  10. 1987. 
|FR  Doc.  87-26656  Filed  11-18-87;  8:45  am| 
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Soil  Conservation  Service 

Finding  of  No  Significant  Impact; 
Bertie  County  Sctiools,  RCAD 

Measure,  NC 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650),  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Bertie  County  Schools,  RC&D  Measure. 
Bertie  County,  North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bobbye  J.  Jones,  Slate 
Conservationist,  Soil  Conservation 
Service,  Room  544,  Federal  Building.  310 
New  Bern  Avenue,  Raleigh,  North 
Carolina  27601;  Phone  (919)  856-^210. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
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the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these   . 
findings.  Mr.  Bobbye  ].  Jones.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for 
reducing  erosion  and  flooding  while 
improving  drainage  on  two  school  I 
grounds.  The  planned  works  of      ' 
improvement  include  installing  catch 
basins,  pipes  and  downspout 
connections.  Grading  and  shaping  will 
be  done  to  improve  surface  drainage 
and  to  eliminate  ponding.  All  disturbed 
areas  will  be  seeded  with  adapted 
permanent  vegetation.  i 

The  Notice  of  Finding  of  No        | 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  F,nvironmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parlies.  A  limited  number  of 
copies  of  the  FONSI  are  avail.ible  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr.  Bobbye  }.  Jones.  1 

No  administrative  action  on        | 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  i«  listed  in  the  Cdtaiog  of 
Federal  Domestic  Assislunce  under  No. 
10.901 — Resource  Const>rvation  and  I 
Development — and  is  subject  to  the  I 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  constiltatiqn  with 
State  and  local  officials) 
Bobbye  |.  lones, 
Utate  Conservationist 

Date:  October  28. 1987. 
|FR  Doc.  87-26692  Filed  11-18-87:  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Delaware  Advisory  Comminee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Delaware  Advisory 
Committee  to  the  Commission  will 
convene  at  1:30  p.m.  and  adjourn  at  4:30 
p.m.  on  December  3. 1987.  in  Conference 
Room  A.  Fourth  Floor,  of  the  Carvel 
State  Office  Building.  820  North  French 
St..  Wilmington.  Delaware.  The  purpose 
of  the  meeting  is  to  discuss  the  status  of 
the  agency:  review  a  draft  report  on  a 
fomm  which  focnssed  on  State  nutrition 
services  and  the  Hispanic  elderly  as 
well  as  civil  rights  compliance  in  the 


State  Grant-in-Aid  Program;  and  hold  a 
forum  on  access  to  legal  services 
accorded  to  incarcerated  offenders. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contract 
Committee  Member  Henry  H.  Heiman 
(302/658-1800)  or  John  I.  Binkley, 
Director  of  the  Eastern  Regional 
Division  (202/523-5264:  TDD  202./376- 
8117).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  November  17, 
1987. 

Susan  |.  Prado, 
Acting  Staff  Director. 
[FR  Doc.  87-26807  Filed  11-17-87: 12:32  pm| 

BILUNG  CODE  USS-OI-M 


Louisiana  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Administration  of 
Justice  Subcommittee  of  the  Louisiana 
Advisory  Committee  to  the  Commission 
will  convene  at  1:30  p.m.  and  adjourn  at 
3:30  p.m.,  on  December  3, 1987,  at  the 
Howard  Johnson  Hotel.  303  Loyola 
Avenue.  New  Orleans.  Louisiana.  The 
purpose  of  the  meeting  is  for  staff  to 
brief  the  Subcommittee  concerning  a 
proposed  project  on  the  administration 
of  justice  for  homosexual  persons. 
Further,  the  Subcommittee  will  discuss 
what,  if  any,  steps  are  to  be  taken  and 
recommended  to  the  full  Committee 
relative  to  the  project  noted  above. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Michael  R. 
Fontham,  orMelvin  Jenkins.  Director  of 
the  Central  Regional  Division  (816)  374- 
5253.  (TDD  816/374-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted  pursuant  to 
the  provisions  of  the  rules  and  regulations  of 
the  Commission. 


Dated  at  Washingtoo.  DC.  November  17. 
1987. 

Susan ).  Pndo, 
Acting  Staff  Director. 
(FR  Doc  67-26808  Filed  11-17-47: 12  32  pmj 

BILLING  COM  MSS-ai-M 


DEPARTMENT  OF  COMMERCE 

International  Trad*  Administration 

President's  Export  CouncMt  Meeting  of 
the  Foreign  Trade  Practices  and 
Negotiations  Subcommittee  and  ttie 
Trade  Expansion  Subcommittee; 
Meeting  Postponement 

On  November  6, 1987.  a  notice  dated 
November  2, 1987,  was  published  in  the 
Federal  Register  (51  FR  42704), 
announcing  a  meeting  of  the  President's 
Export  Council  Subcommittee  on 
Foreign  Trade  Practices  and 
Negotiations  and  Subcommittee  on 
Trade  Expansion  on  November  24, 1987, 
9:30  a.m.  to  3:30  p.m.    . 

The  purpose  of  this  notice  is  to 
announce  that  the  meeting  will  be 
postponed.  A  new  date  has  not  been 
selected  yet.  For  further  information, 
contact  Sylvia  Lino  (202)  377-1125. 

Date:  November  16, 1987. 
Wendy  H.  Smith. 

Director.  President's  Export  Council 
[FR  Doc.  87-26717  Filed  11-16-87:  8:45  amj 
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Minority  Business  Development 
Agertcy 

ITransmittal  No.  DRO-0001;  Protect  LO.  No. 
DRO-00011 

Little  Rock  Minority  Business 
Development  Center  (MBDC)  Program; 
Solicitation  of  Competitive 
Applications 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  three  (3)  year  period,  subject  to 
avpiiable  funds.  The  cost  of 
performance  for  the  first  twelve  (12) 
months  is  estimated  at  $194,118  for  the 
project's  performance  period  of  May  1. 
1988  to  April  30. 1989.  The  MBDC  will 
operate  in  the  Little  Rock.  Arkansas 
Standard  Metropolitan  Statistical  Area 
(SMSA). 

The  first  year's  cost  for  the  MBDC  will 
consist  of: 
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Name 

Federal 

Non- 
federal 

Total 

Little 
Rock 
SMSA... 

$165,000 

$29,118* 

$194,118 

•Can  be  a  comt>ination  of  cash,  in-kind  con- 
tribution and  fee  for  service. 

The  funding  instruments  for  the 
MBDC  will  be  a  cooperative  agreement 
and  competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
local  and  state  governments.  American 
Indian  Tribes  and  educational 
institutions. 

The  MBDC  will  imivide  management 
and  technical  assistance  (M&TA)  to 
bligible  clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the  ' 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance  (M&TA);  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  fihn 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance  (M&TA):  the  firm's 
proposed  approach  to  performing  the 
work  requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA,  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for  the 
receipt  of  application  is  December  31, 
1987. 

ADDRESS:  MBDA— Dallas  Regional 
Office.  1100  Commerce  Street,  Suite 
7B23  Dallas,  Texas  75242-0790. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marie  Heame,  Business  Development 
Clerk.  Dallas  Regional  Office.  214/767- 
8001. 

SUPMXMENTARV  information: 
Questions  concerning  the  preceding 


information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

A  pre-bid  conference  will  be  held  in 
Dallas  on  December  4, 1987  at  10:00  AM. 
at  the  following  location:  Earl  Cabel 
Building.  Federal  Building.  1100 
Commerce  St.,  Room  5044,  Dallas,  Texas 
75242. 

Additional  RFAs  will  be  available  at  the 
conference  site. 
Melda  Cabiera, 

Regional  Director,  Minority  Business 
Development  Agency. 

Section  B.  Project  Specifications 

Program  Number  and  Title:  11.800 

Minority  Business  Development 
Project  Name:  Little  Rock  (Geographic 

Area  or  SMSA)  MBDC 
Project  Identification  Number  DRQ- 

0001 
Project  Start  and  End  Dates:  05/01/88  to 

04/30/89 
Project  Duration:  12  Months 
Tolal  Federal  Funding  (85%)  $165,000 
Minimum  Non-Federal  Funding  Sharing 

115%)  $29,118 
Total  Project  Cost  (100%)  $194,118 
Closing  Date  for  Receipt  of  this 

Application:  December  31, 1987 

Geographic  Specification:  The 
Minority  Business  Development  Center 
shall  ofier  assistance  in  the  geographic 
area  of.  Little  Rock,  Arkansas. 

Eligibility  Criteria:  There  are  no 
eligibility  restrictions  for  this  project. 
Eligible  applicants  may  include 
individuals,  non-profit  organizations, 
for-profit  firms,  local  and  state 
governments,  American  Indian  Tribes, 
and  educational  institutions. 

Project  Period:  The  competitive  award 
period  will  be  for  approximately  three 
years  consisting  of  three  separate 
budget  periods.  Performance  evaluations 
will  be  conducted,  and  fimding  levels 
will  be  established  for  each  of  three 
budget  periods.  The  MBDC  will  receive 
continued  funding,  after  the  initial 
competitive  year,  at  the  discretion  of 
MBDA  based  upon  the  availability  of 
funds,  the  MBDC's  performance,  and 
Agency  priorities. 

MBDA's  minimum  levels  of  efforts: 
Financial  Packages,  $2,747,000 
Billable  M^TA.  $84,000 
Number  of  Proessional  Staff  3 

(Minimum) 
Procurements  $5,493,000 
Number  of  Clients  76. 
(FR  Doc.  87-26702  Filed  11-16-87;  8:45  am) 
BILUNO  CODE  »$1»-21-ll 


[Transmittal  No.  DRO-0002;  Project  I.D.  No. 
DRO-00021 

Minority  Business  Development  Center 
(MBDC)  Program;  Solicitation  of 
Competitive  Applications;  Salt  Lake 
City.  Utah 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  three  (3)  year  period,  subject  to 
available  funds.  The  cost  of 
performance  for  the  first  twelve  (12) 
months  is  estimated  at  $194,118  for  the 
project's  performance  period  of  May  1, 
1988  to  April  30, 1969.  The  MBIK!  wd]} 
operate  in  the  Salt  Lake  City,  Utah 
Standard  Metropolitan  Statistical  Area 
(SMSA). 

The  first  year's  cost  for  the  MBDC  will 
consist  of: 


SaKUke 
City  SMSA.. 


Federal 


$165,000 


Non- 
federal 


$29,118 


Total 


$194,118 


■Can  be  a  comt)inatk>n  of  casti,  in-kind 
contrit>utk>n  and  fee  for  service. 

The  funding  instruments  for  the 
MBDC  will  be  a  cooperative  agreement 
and  competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
local  and  state  governments.  American 
Indian  Tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  (M&TA)  to 
eligible  clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance  (M&TA);  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
.technical  assistance  (M&TA);  the  firm's 
proposed  approach  to  performing  the 
work  requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
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advisable  that  applicants  have  an  j 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA,  based  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  dosing  date  for  the 
receipt  of  application  is  December  31, 
1987. 

address:  MBOA— Dallas  Regional 
Ofice.  1100  Commerce  street.  Suite  7B23 
Dallas.  Texas  75242-0790. 
FON  RNTTMER  MFORMATtON  CONTACT: 
Marie  Heame,  Business  Development 
Qerk,  Dallas  Regional  OfTice,  214/767- 
8001. 


years  consisting  for  three  separate 
budget  periods.  Performance  evaluations 
will  be  conchjcted,  and  funding  levels 
will  be  established  for  each  of  three 
budget  periods.  The  MBDC  will  receive 
continued  funding,  afte  the  initial 
competitive  year,  at  the  discretion  of 
MBDA  based  upon  the  availability  of 
funds,  the  MBDCs  performance,  and 
Agency  priorities. 
MBDA's  minimum  levels  of  efforts: 

Financial  Packages,  $2,747,000 
Billable  M&TA,  $84,000 
Number  of  Professional  Staff  3 

(Minimum) 
Procurements  $5,493,000 
Number  of  Clients  76 

|FR  Doc.  87-26703  Filed  11-8-87;  8:45  am) 
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SUPTLEMENTARV  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

A  pre-bid  conference  will  be  held  in 
Dallas  on  December  4, 1987  at  10:00  AM. 
at  the  following  location:  Earl  Cabel 
Building.  Federal  Building,  1100     | 
Commerce  St.,  Room  5044,  Dallas.  Texas 
75242. 

Additional  RFAs  will  be  available  at 
the  conference  site.   " 
Melda  Cabrera, 

Regional  Director,  Minority  Business 
DeveJopment  Agency. 

Section  B.  Project  Specifications 

Program  Number  and  Title:  11.800 

Minority  Business  Development 
Project  Name:  Salt  Lake  City 

(Georgraphic  Area  or  SMSA)  MBDC 
Project  Identification  Number  DRO- 

0002 
Project  Start  and  End  Dates:  05/01/88  to 

04/30/88 
Project  Duration:  12  Months 
Total  Federal  Funding  (85%)  $165,000 
Minimum  Non-Federal  Funding  Sharing 

(15%)  $29,118 
Total  Project  Cost  (100%)  $194,118 
Closing  Date  for  Receipt  of  this 

Application:  December  31,  1987 

Geographic  Specification:  The 
Minority  Business  Development  Center 
shall  offer  assistance  in  the  geographic 
area  of:  Salt  Lake  City.  Utah 

Eligibility  Criteria:  There  are  no 
eligibility  restrictions  for  this  project. 
Eligible  applicants  may  include 
individuals,  non-profit  organizations, 
for-profit  Hrms,  local  and  state 
governments.  American  Indian  Tribes, 
and  educational  institutions. 

Project  Period:  The  competitive  award 
period  will  be  for  approximately  three 


National  Bureau  of  Standards 
(Docket  No.  70S77-7177I 

Solicitation  of  Comments  on  Proposed 
Extension  and  Revision  of  Federal 
Information  Processing  Standard  60 
Family  of  Input/Output  Interface 
Standards 

agency:  Department  of  Standards, 

Commerce. 

action:  Notice;  request  for  comments. 

SUMMARY:  Notice  of  proposal  to  revise 
Federal  Information  Processing 
Standards  (RPS)  60-2,  61-1. 62.  63-1.  97. 
Ill,  130  and  131,  and  to  adopt  new 
voluntary  standards  for  Input/Output  (1/ 
O)  interfaces;  notice  of  intent  to  issue 
guidance  on  implementation  of  existing 
and  future  interface  standards. 

Prior  to  the  submission  of  these 
proposed  changes  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views. 
DATE:  To  be  considered,  comments  on 
these  standards  must  be  received  on  or 
before  February  17, 1988. 
ADDRESS:  Written  comments  concerning 
these  proposed  changes  should  be  sent 
to:  Director,  Institute  for  Computer 
Sciences  and  Technology.  ATTN;  Family 
of  I/O  Interface  Standards.  Technology 
Building.  Room  B-154,  National  Bureau 
of  Standards,  Gaithersburg.  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility.  Room  6628.  Herbert 
C.  Hoover  Building,  I4th  Street  between 


Pennsylvania  and  Constitution  Avenues, 
NW..  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  E.  Burr.  Institute  for 
Computer  Sciences  and  Technology. 
National  Bureau  of  Standards. 
Gailherburg.  MD  20899.  (301)  975-2914. 

SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  of  Public  Law  89-306  (79 
Stat.  1127):  40  U.S.C.  759(0  and 
Executive  Order  11717  (38  FR  12315. 
dated  May  11. 1973).  the  Secretary  of 
Commerce  is  authorized  to  establish 
uniform  Federal  automatic  data 
processing  (ADP)  standards.  Under 
these  authorities,  the  Secretary  has 
approved  a  family  of  input/output  (I/O) 
interface  standards.  The  National 
Bureau  of  Standards  (NBS]  proposes  to 
revise,  extend  and  restructure  the  family 
of  input/output  (I/O)  interface 
standards  which  currently  includes  the 
following  members: 

a.  FIPS  60-2,  I/O  Channel  Interface, 
revised  July  29, 1983. 

b.  FIPS  61-1,  Channel  Level  Power 
Control  Interface,  revised  July  13, 1982. 

c.  FIPS  62,  Operational  Specifications 
for  Magnetic  Tape  Subsystems, 
approved  February  16, 1979. 

d.  FIPS  63-1,  Operational 
Specifications  for  Variable  Block 
Rotating  Mass  Storage  Subsystems, 
revised  April  14, 1983. 

e.  FIPS  97,  Operational  Specifications 
for  Fixed  Block  Rotating  Mass  Storage 
Subsystems,  approved  February  4. 1983. 

f  FIPS  111.  Storage  Module  Interface 
(with  extentions  for  enhanced  storage 
module  interfaces)  for  Storage  Module 
Drives  (SMD).  approved  April  18, 1985. 
Adopts  ANSI  X3.91-1982. 

g.  FIPS  130,  Intelligent  Peripheral 
Interface  (IPI),  approved  June  16. 1987. 
Adopts  ANSI  X3.12»-1986,  X3.147-19a7, 
X3.132-1987  and  X3.130-1986. 

h.  FIPS  131.  Small  Computer  Systems 
Interface  (SCSI),  approved  June  16, 1987. 
Adopts  X3.1 31-1986. 

NBS  plans  to  add  two  new  I/O 
interface  standards  to  this  family  of 
standards  that  have  already  been 
approved  as  ANSI  X3.1981,  Interfaces 
between  Flexible  Disk  Cartridge  Drives 
and  Their  Host  Controllers,  and  as  ANSI 
X3.146-1987,  Device  Level  Interface  for 
Streaming  Cartridge  and  Cassette  Tape 
Drives;  others  will  be  added  as  they  are 
developed  by  the  voluntary  standards 
community  and  as  they  meet 
government  requirements  for  additional 
standards.  Similarly,  it  may  be 
necessary  to  remove  standards  from  the 
family  as  technology  and  Federal 
requirements  change.  All  future  changes 
will  be  announced  in  the  Federal 
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Register  and  comments  solicited  before 
action  is  taken. 

There  are  a  number  of  I/O  interface 
standards  that  have  recently  been,  or 
are  about  to  be,  approved  by  the 
American  National  Standards  Institute 
(ANSI)  and  that  appear  to  be  candidates 
for  adoption  as  Fire.  These  include 
three  layered  Fiber  Distributed  Data 
Interface  (FDDI)  standards,  X3.139-1987 
for  Medium  Access  Control,  X3.14&-198x 
for  the  Physical  Layer  Protocol,  and 
X3.166-198X  for  the  Physical  Medium.  In 
addition,  several  as  yet  unnumbered 
draft  standards  for  Extended  System 
Device  Interface  (ESDI),  for  Local 
Distributed  Data  Interface  (LDDI).  and 
for  FDDI  Station  Management  appear  to 
be  candidates. 

FIPS  60-2,  61-1.  62.  63-1,  97.  and  111. 
are  focused  on  the  large  scale 
mainframe  segment  of  the  market  but  do 
not  address  the  large  volume  of 
acquisitions  in  the  fastest  growing  part 
of  the  ADP  marketplace:  i.e.,  peripherals 
for  personal  and  minicomputers.  While 
the  individual  cost  of  these  systems  is 
comparatively  low,  they  are  often 
procured  in  large  quantities.  In  order  to 
achieve  a  broader  scope  of  applicability 
of  interface  standards  to  include 
systems  of  all  sizes,  NBS  proposes  that 
over  the  next  several  years  these  current 
I/O  interfaces  FIPS  will  be  revised  and 
extended. 

Use  of  these  revised  and  extended 
standards  will  help  the  Federal 
government  to  expand  its  sources  of 
supply  for  computer  equipment,  reduce 
costs  due  to  increased  competition,  and 
facilitate  the  interconnection  of 
components  made  by  diHerent 
manufacturers. 

Proposed  Revision  of  Current  Stanflards 

NBS  proposes  to  revise  the 
applicability  and  implementation 
provisions  of  FIPS  60-2,  61-1,  62.  63-1. 
97.  Ill,  130  and  131,  and  to  incorporate 
the  revised  applicability  and 
implementation  provisions  in  all  new  1/ 
O  interface  standards  added  to  the 
family.  The  technical  specifications  of 
the  existing  standards  will  not  be 
changed  except  for  FIPS  62,  which  may 
be  modified  to  accommodate  tape 
cartridge  devices.  The  proposed  changes 
to  the  applicability  and  implementation 
provisions  that  would  become  effective 
on  January  1, 1989,  are  as  follows: 

Proposed  Changes  to  Applicability 
Sections  of  FIPS  60-2,  61-1,  «a,  63-1.  97, 
111,  130  and  131 

NBS  proposes  that  after  January  1, 
1989,  FIPS  60-2.  61-1,  62,  63-1.  97.  Ill, 
130. 131  and  such  I/O  Interface  FIPS  as 
may  later  Ije  issued  will  be  applicable 
for  the  acquisition  of  all  ADP  systems 


and  secondary  storage  equipment  if 
either  of  two  conditions  exist  in  a  single 
procurement: 

1.  The  total  purchase  cost  to  the 
Federal  Government  of  a  computer 
system(s)  (as  defined  below)  exceeds 
$1,000,000.  or  the  monthly  rental  exceeds 
$50,000,  or 

2.  The  total  unformatted  on  line 
capacity  of  mass  storage  (as  listed 
below)  acquired  either  separately  or  as 
a  part  of  a  system(s)  exceeds  ten  (10) 
gigabytes. 

Since  1979  systems  costing  less  than 
$400,000  in  their  maximum  normally 
employed  configuration  were  excluded 
from  the  provisions  of  the  I/O  Interface 
Standards.  The  dollar  threshold 
proposed  above  is  based  on  changing 
systems  architectures  and  inflation 
since  1979. 

Definition  of  a  Computer  System— For 
the  purpose  of  determining  thresholds 
for  applicability,  a  computer  system  is 
defined  to  be:  All  directly  attached 
secondary  storage  (magnetic  disk, 
magnetic  tape,  optical  disk,  or  electronic 
block-oriented  random  access  memory 
and  any  of  their  controllers),  all  directly 
attached  arithmetic  processor  devices 
including  vector  processors,  signal 
processors,  floating  point  processors, 
etc.  and  all  required  switches,  channels 
or  storage  I/O  processors,  cabinets  and 
power  supplies  used  in  conjunction 
with: 

1.  A  single  central  processing  unit 
(CPU)  and  its  main  store,  or 

2.  A  tightly  coupled  multiprocessor 
and  its  main  store,  or 

3.  Two  or  more  loosely  coupled 
processors  of  similar  (e.g.,  one  vendor) 
CPUs  connected  by  a  link  with  a  rate  of 
50  million  bits  per  second  or  more,  and 
distributed  within  a  radius  of  100  meters 
or  less. 

There,  the  cost  of  the  computer  system 
includes  the  computer(s)  with  their  main 
store(s),  secondary  storage,  attached 
arithmetic  processors,  I/O  processors, 
cabinets  and  power  supplies.  Not 
included  within  this  definition  of  a 
computer  system  are  remote  terminals, 
printers,  communication  controllers, 
card  readers,  network  adaptors  and 
software.  Hence,  the  cost  of  these 
devices  should  not  be  included  in 
determining  the  threshold  for 
applicability  of  the  FIPS  family  of 
interface  standards.  Storage  servers  or 
devices  which  are  attached  to  computer 
systems  through  local  networks,  which 
are  capable  of  operation  over  distances 
greater  than  200  meters,  are  not 
considered  to  be  directly  attached  and 
are  not  included  within  the  definition  of 
the  computer  system. 

Although  attached  arithmetic 
processors  are  included  in  the  system 


cost,  when  purchased  with  a  computer, 
they  need  not  utilize  any  of  the  family  of 
I/O  interface  standards.  No  waiver  of 
I/O  interface  FIPS  is  required  to  add  an 
attached  arithmetic  processor  to  an 
existing  computer  system,  whatever 
storage  interfaces  are  employed  by  that 
system.  Database  processors  are 
considered  to  be  storage  controlhjrs  and 
are  subject  to  I/O  interface  FIPS. 

Definition  of  Mass  Storage — Mass 
storage  is  defined  to  include  the 
following: 

1.  All  flexible  disk  products 

2.  All  magnetic  tape  products  with  an 
unformatted  capacity  greater  than  100 
million  8-bit  bytes  per  reel  or  cartridge 

3.  All  optical  storage  disk  drives 

4.  All  rigid  magnetic  disks  except: 

a.  Those  with  formatted  capacities 
less  than  125  million  8-bit  bytes  per 
spindle 

b.  Those  with  recording  rates  greater 
than  11  million  8-bit  bytes  per  second 
per  spindle. 

Because  this  statement  of 
applicability  will  cover  all  requirements 
for  ADP  equipment  with  few  exceptions, 
there  will  no  longer  be  a  need  for  the 
Exclusion  List,  which  is  currently 
maintained  for  FIPS  60-2.  61-1.  62. 63-1. 
97  and  111. 

Proposed  Changes  to  Implementation 
Sections  of  FIPS  60-2.  61-1.  62, 63-1, 97, 
111,  130  and  131 

NBS  proposes  that  the  above 
applicability  provisions  be  effective  on 
January  1. 1989.  Guidance  on  what 
combinations  of  standards  will  apply  to 
the  acquisition  of  specific  components 
and  subsystems  will  be  issued. 

Intent  To  Issue  Guidance 

NBS  proposes  to  issue  guidance  that 
will  reiterate  the  scope  of  applicability 
of  the  standards  as  given  above,  advise 
about  potential  incompatibilities,  and 
provide  instructions  for  the  uniform 
implementation  of  the  family  of 
standards. 

The  Exclusion  List 

The  current  family  of  interface 
standards  is  applicable  to  the 
acquisition  of  all  ADP  systems  and 
periphenii  equipment  for  those  systems 
except  those  specifically  excluded  by 
NI3S.  NBS  maintains  a  list  of  those 
systems  that  are  excluded.  ADP  systems 
having  a  Government  purchase  price 
less  than  8400,000  for  their  maximum 
normally  employed  configuration  are 
currently  eligible  for  exclusion.  Since 
this  list  will  no  longer  be  needed  when 
the  applicability  of  interface  standards 
is  extended  to  most  ADP  systems,  it  is 
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proposed  that  use  of  the  Exclusion  List 
be  terminated  on  January  1, 1989. 

The  Verification  List 

VeriHcation  of  all  specified  interfaces 
for  the  current  family  of  standards  must 
be  determined  prior  to  the  acceptance  of 
equipment.  All  equipment  which  has 
l)een  verified  is  identified  on  the  FIPS 
Verification  List  established  and 
maintained  by  NBS.  With  the  planned 
expansion  of  the  family  of  FIPS  I/O 
interface  standards,  NBS  will  no  longer 
maintain  the  Verification  List  and 
proposes  that  use  of  the  Verification  List 
also  be  terminated  on  January  1. 1989. 

Copies  of  Doctiments 

Copies  of  the  various  documents  are 
available  from  the  following  sources: 

The  current  I/O  interface  FIPS — 
National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Road. 
Springfield,  VA  22161,  (703)  487^650. 

ANSI  X3.80-1981.  X3.91-1982.  X3.129- 

1986.  X3.13a-1986.  X3.131-1986,  X3.132- 

1987,  X3.139-1987.  X3.146-1987,  and 
X3.147-1987 — American  National 
Standards  Institute,  1430  Broadway, 
New  York.  NY  10018,  (212)  642-4900. 

dpANS  X3.148-198X,  X3.16&-198X— 
Global  Engineering  Documents,  2625 
Hickory  Street.  Santa  Ana,  CA  92707, 
(800)  854-7179,  (714)  540-9870. 

Date:  November  13. 1987. 
Ernest  Ambler. 
Director. 
|FR  Doc.  87-28718  Filed  11-18-87;  8:45  am 
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National  Tedinical  Information 
Service 

Intent  To  CNwit  Exclusive  Patent 
license 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  XOMA 
Corporation  of  Berkeley.  CA  94710,  an 
exclusive  right  in  the  United  States  and 
certain  foreign  countries  to  practice  the 
invention  embodied  in  U.S.  Patent 
Application  S.N.  7-071,356,  "Preparation 
of  Human  Monoclonal  Antibodies  of 
Selected  Specificity  and  Isotypes."  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 


grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield, 
VA  22151. 
Douglas  |.  Campion, 

Associate  Director.  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 
[PR  Doc.  87-26690  Filed  11-18-87;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  ttte  People's  Republic 
of  Bangladesh 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
20, 1987.  For  further  information  contact 
Kimbang  Pham,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Summary 

In  the  letter  pubHshed  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
adjust  the  limits  for  Categories  334,  347/ 
348,  635  and  647/648  for  goods  produced 
or  manufactured  in  Bangladesh  and 
exported  during  the  periods  which 
began,  in  the  case  of  Categories  334  and 
347/348,  on  February  1, 1986;  in  the  case 
of  Category  635,  on  August  1, 1986;  and. 
in  the  case  of  Category  647/648,  on 
October  1, 1986;  and  extended  through 
January  31. 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  further  directs  the 
Commissioner  of  Customs  to  adjust  the 
current  limits  for  Categories  340/640,  635 
and  647/648  for  goods  produced  or 
manufactured  in  Bangladesh  and 
exported  during  the  period  which  began 


on  February  1, 1987  and  extends  through 
January  31, 1988. 

Background 

CITA  directives  datedi'ebruary  26, 

1986  and  October  20. 1986  were 
published  in  the  Federal  Register  (51  FR 
7312  and  51  FR  37625)  which  established 
import  restraint  limits  for  cotton  and 
man-made  fiber  textile  products  in 
Categories  334,  347/348  and  635.  among 
others,  produced  or  manufactured  in 
Bangladesh  and  exported  during  the 
periods  which  began,  in  the  case  of 
Categories  334  and  347/348,  on  February 
1, 1986;  and.  in  the  case  of  Category  635, 
on  August  1, 1986;  and  extended  through 
January  1. 1987.  A  further  CITA  directive 
dated  April  21. 1987  established  an 
import  restraint  limit  for  Category  647/ 
648  for  the  period  which  began  on 
October  1, 1986  and  extended  through 
January  31, 1987. 

CITA  directives  dated  January  28. 

1987  and  April  16, 1987  were  published 
in  the  Federal  Register  (52  FR  3327  and 
52  FR  13114)  which  established  import 
restraint  limit  for  cotton  and  man-made 
fiber  textile  products,  including 
Category  340/640,  635  and  647/648. 
produced  or  manufactured  in 
Bangladesh  and  exported  during  the 
twelve-month  period  which  began  on 
February  1, 1987  and  extends  through 
January  31, 1988. 

Under  the  terms  of  the  Bilateral 
Textile  Agreement,  effected  by 
exchange  of  notes  dated  February  19 
and  24. 1986,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  Bangladesh  and 
at  the  request  of  the  People's  Republic  of 
Bangladesh,  the  limits  for  Categories 
347/348,  for  the  period  February  1, 1986 
through  January  31, 1987.  and  647/648, 
for  the  period  October  1. 1986  through 
January  31. 1987,  are  being  increased  by 
application  of  swing.  The  limit  of 
Category  647/648  is  also  being  increased 
by  special  shift.  The  limit  of  Category 
334  is  being  reduced  to  account  for  the 
swing  and  special  shift  applied  to 
Category  647/648.  and  the  limit  for 
Category  635  is  being  reduced  to 
account  for  the  swing  applied  to 
Category  347/348. 

In  addition,  the  current  limit  for 
Category  647/648  is  being  increased  by 
application  of  special  shift,  swing  and 
carryforward.  The  limit  for  Category 
340/640  is  being  reduced  to  account  for 
the  swing  applied  to  Category  647/648. 
and  the  limit  for  Category  635  is  being 
reduced  to  account  for  the  special  shift 
applied  to  Category  647/648. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Tederal  Register  on 
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December  13, 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  July  14. 1986  (51  FR  25386). 
July  29. 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  hmils 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 

William  I.  Dukla. 

.^cting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
November  16, 1987. 

Committee  Tor  the  Implementation  of  Textile 

Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  February  26. 1988,  October 

20. 1986  and  April  21. 1987  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements,  concerning  imports  into  the 
United  States  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
Bangladesh  and  exported  during  the  periods 
which  began,  in  the  case  of  Categories  334 
and  347/348,  on  February  1, 1988;  in  the  case 
of  Category  635,  on  August  1, 1988:  in  the  case 
of  Category  647/648,  on  October  1. 1986:  and 
extended  through  January  31, 1987.  This 
directive  also  amends,  but  does  not  cancel, 
the  directives  of  January  28, 1987  and  April 

16. 1987  concerning  imports  of  cotton  and 
man-made  fiber  textile  products  in  Categories 
340/640.  and  635  and  647/648  which  are 
nxported  during  the  period  February  1. 1987 
Hnd  extends  through  January  31, 1988. 

Effective  on  November  2a  1987,  the 
directives  of  February  28. 1987  and  April  16. 
1987  are  hereby  amended  to  adjust  the 
previously  established  limits  for  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  as  provided  under  the 
terms  of  the  bilateral  agreement,  effected  by 
exchange  of  notes  dated  February  19  and  24. 
1986.  as  amended:  ' 
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Catogo.y 

Adiusted  mKi 

334 „.... 

347/348 

635 ..■__.    .._      . 

647/648 

24,828  dozen 
t. 049. 400  dozen 
46.899  dozen. 
242.000  dozen. 

Also  effective  on  November  20. 1987.  the 
directives  of  January  2a  1987  and  April  16, 
1987  are  hereby  amended  to  adjust  the 
previously  established  limits  for  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories: 


Calegwy 

340/640... 

1.282.600  Oozwi 

635 

647/648... 

807.720  dozen. 

'  Thn  Hgreomenl  provides,  in  pari,  that:  (1) 
specific  limits  may  be  exceeded  during  the 
Hgrnnment  year  f)y  designated  percentages;  (2) 
specific  limits  mny  be  adjusted  for  carryover  and 
carryforward:  and  (3)  administrative  arrangements 
or  adjustments  may  be  made  to  resolve  minor 
problems  arising  in  the  implementation  of  the 
.igreiimnnl. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisicins  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
William  ).  Dulka. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  87-26789  Filed  ll-18-«7:  8:45  amj 
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Amendment  to  the  Export  Visa  and 
Exempt  Requirements  Concerning 
Textile  and  Apparel  Products  From 
Taiwan 

November  13. 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
19, 1987.  For  further  information  contact 
Pamela  Smith,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212. 

Background 

A  CITA  directive  dated  October  6. 
1987  was  published  in  the  Federal 
Register  (52  FR  38000)  further  amending 
the  bilateral  textile  agreement  of 
November  18. 1982,  as  amended  and 
extended,  and  the  export  visa 
arrangement  and  exempt  certification  of 
August  16, 1972.  as  amended  and 
extended.  The  U.S.  Government  has 
agreed  to  amend  the  October  6, 1987 
directive. 

Effective  on  November  19, 1987,  only 
shipments  of  textiles  and  apparel 
products  exported  from  Taiwan  on  and 
after  October  20, 1987,  which  are 
imported  for  the  personal  use  of  the 
importer  and  not  for  resale,  regardless 
of  value,  the  properly  marked 
commerical  sample  shipments  valued  at 


U.S.  $250,  or  less,  do  not  require  a  visa 
or  exempt  certification  for  entry  and 
shall  not  be  charged  to  the  agreement 
levels.  Effective  for  shipments  exported 
on  and  after  October  20, 1987  all  other 
commercial  shipments,  regardless  of 
value,  will  require  a  visa  or  exempt 
certification  for  entry  of  traditional 
Chinese  items. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924),  December  14, 
1983.  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782).  July  14,  1986  (51  FR  25386). 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 
William  J.  Dulka, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
amends  but  does  not  cancel,  the  directive  of 
October  6, 1987,  issued  to  you  by  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  export  visa  and  exempt 
certification  requirements  for  certain  texile 
and  apparel  products,  produced  or 
manufactured  in  Taiwan. 

Effective  on  November  19. 1987,  the 
directive  of  October  6, 1987  is  hereby 
amended  to  permit  entry,  without  an  export 
visa  or  exempt  certifcation,  of  all  textile,  and 
apparel  products  exported  into  the  United 
States  from  Taiwan  on  or  after  October  20. 
1987,  which  are  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  all  properly  marked  commercial 
sample  shipments  valued  at  U.S.  $250  or  less. 
These  shipments  shall  not  be  charged  to  the 
agreement  levels.  Effective  for  shipments 
exported  on  and  after  October  20. 1987.  all 
other  commercial  shipments,  regardless  of 
value,  will  require  a  visa  or  exempt 
certification  for  entry  of  traditional  Chinese 
items. 

The  Committee  for  the  Implementation  of 
Textile  /\greements  has  determined  th;it 
these  actions  fall  within  the  foreign  affairs 
exemption  of  the  rulemaking  provisions  of  5 
U.S.C.  5.-)3(a)(l). 

Sinceiely, 
William  J.  Dulka, 

Acting  Chairman.  Committee  for  the 
Implemontation  of  Textile  Agreements. 
[FR  Doc.  87-26674  Filed  11-18-87:  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
I  Futures  Contract 


agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contract. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
previously  published  in  the  Federal 
Register  a  proposal  of  the  Chicago 
Mercantile  Exchange  ("CME")  for 
designation  as  a  futures  contract  market 
in  the  Nikkei  Stock  Average.  The 
Director  of  the  Division  of  Economic 
Analysis  ("Division")  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that, 
in  this  instance,  an  additional  period  for 
public  comment  is  warranted. 
date:  Comments  must  be  received  on  or 
before  December  21. 1987. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
)ean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW..  Washington.  DC  20581. 
Reference  should  be  made  to  the  CME 
Nikkei  Stock  Average  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Jaffe,  Division  of  Economic 
Analysis.  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW.. 
Washington.  DC  20581.  (202)  254-7227. 
SUPPLEMENTARY  INFORMATION:  On  May 
19. 1987,  the  Commission  published  in 
the  Federal  Register,  for  a  60-day 
comment  period,  a  notice  of  availability 
of  the  CME's  proposed  terms  and 
conditions  for  the  Nikkei  Stock  Average 
futures  contract  (52  FR  20136).  On 
September  16, 1987,  the  Commission 
republished  in  the  Federal  Register,  for  a 
15-day  comment  period,  a  notice  of 
availability  of  the  terms  and  conditions 
of  this  contract  (52  FR  34978).  In  a 
November  12, 1987.  letter  to  the 
Commission,  the  CME  requested  that  the 
Commission  republish  the  terms  and 
conditions  of  the  proposed  contract  "so 
that  the  public  and  other  interested 
parties  may  have  a  further  opportunity 
to  comment  on  the  application."  As 
noted,  the  Director  of  the  Division  has 
determined  that,  for  this  proposed 
contract,  an  additional  comment  period 
is  warranted. 

Copies  of  the  terms  and  conditions  of 
the  proposed  futures  contract  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat.  Commodity  Futures 
Trading  Commission.  2033  K  Street. 


NW..  Washington.  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOl.  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  the  application,  should  send 
such  comments  to  ]ean  A.  Webb. 
Secretary.  Commodity  Futures  Trading 
Commission,  2033  K  Street,  N.W., 
Washington,  DC  20581,  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  November 
16. 1987. 
Paula  A.  Tosini, 

Director.  Division  of  Economic  Analysis. 
(PR  Doc.  87-26760  Filed  11-18-87;  8:45  am) 

WLUtMS  CODE  6351-01-M 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Request  for  Extension 
Of  Approval  of  Collection  of 
Information;  Sound  Levels  of  Toy 
Caps 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  the  Consumer  Product 
Safety  Commission  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  approval 
through  December  31. 1990.  of 
information  collection  requirements  in  a 
regulation  exempting  certain  toy  caps 
from  banning  rule. 

A  regulation  codified  at  16  CFR 
1500.18(a)(5)  bans  toy  caps  producing 
peak  sound  levels  at  or  above  138 
decibles  (dB).  Another  regulation  codified 
at  16  CFR  1500.86(a)(6)  exempts  toy  caps 
producing  sound  levels  between  138  and 
158  dB  from  the  banning  rule  if  they  bear 
a  specified  warning  label  and  if  firms 


intending  to  distribute  such  caps:  (1) 
Notify  the  Commission  of  their  intent  to 
distribute  such  caps:  (2)  participate  in  a 
program  to  develop  toy  caps  producing 
sound  levels  below  138  dB;  and  (3) 
report  quarterly  to  the  Commission 
concerning  the  status  of  their  programs 
to  develop  caps  with  reduced  sound 
levels. 

After  the  Paperwork  Reduction  Act 
becomes  effective  in  1981,  the 
Commission  did  not  seek  approval  for 
the  information  collection  requirements 
contained  in  the  exemption  rule.  For  that 
reason,  the  Commission  did  not  enforce 
the  notification  and  reporting 
requirements  in  16  CFR  1500.86(a)(6) 
from  1981  through  1986. 

In  1986,  the  Commission  reviewed  the 
exemption  rule  to  determine  if  it  should 
be  revoked,  amended,  or  continued  in 
effect  without  change.  After  considering 
information  about  the  number  of  firms 
manufacturing  and  importing  toy  caps 
with  sound  levels  between  138  and  158 
dB.  the  absence  of  any  reports  of  injury 
associated  with  such  caps,  and  results 
of  testing  conducted  by  the 
Commission's  engineering  laboratory, 
the  Commission  decided  not  to  revoke 
or  amend  the  exemption.  Thereafter,  the 
Commission  obtained  approval  of  the 
information  collection  requirements  in 
the  exemption  regulation  through 
December  31, 1987. 

The  Commission  requests  extension  of 
the  information  collection  requirements 
in  the  rule  codified  at  16  CFR 
1500.86(a)(6)  through  December  31, 1990. 
to  obtain  current  and  periodically 
updated  information  from  all 
manufacturers  and  importers  concerning 
the  status  of  programs  to  reduce  sound 
levels  of  toy  caps.  The  Commission  will 
use  this  information  to  evaluate  efforts 
to  (1)  reduce  sound  levels  of  toy  caps; 
and  (2)  overcome  technical  obstacles  to 
production  of  toy  caps  with  reduced 
sound  levels  and  performance 
acceptable  to  consumers. 

Additional  details  about  the  proposed 
collection  of  information: 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection: 
Distribution  of  toy  caps  producing  peak 
sound  pressure  levels  greater  than  138 
decibels  but  less  than  158  decibels. 

Type  of  request:  Extension  of 
approval. 

Frequency  of  collection:  One-time 
notification  before  beginning 
distribution;  status  report  four  times 
each  year. 

General  description  of  respondents: 
Firms  that  manufacture  or  import  toy 
caps. 


Estimated  number  of  respondents:  45. 

Total  estimated  number  of  hours  fur 
all  respondents:  180. 

Comments:  Comments  on  this  request 
for  approval  of  a  collection  of 
information  should  be  addressed  to 
Pamella  Barr.  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503;  telephone  (202) 
395-7340.  Copies  of  the  request  for 
approval  of  the  collection  of  information 
are  available  from  Francine  Shacter, 
Office  of  Program  Management  and 
Budget,  Washington,  DC  20207; 
telephone  (301)  492-6416. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  November  13, 1987. 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 

Commission. 

|FR  Doc.  87-26708  Filed  11-18-87;  8:45  am) 

BILUNG  CODE  63S5-01-M 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Renewal  of  the  Board  of  Visitors  of 
the  Defense  Intelligence  College 

Under  the  provisions  of  Pub.  L.  92-463, 
Federal  Advisory  Committee  Act.  notice 
is  hereby  given  that  the  Board  of 
Visitors  of  the  Defense  Intelligence 
College  has  been  found  to  be  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  Defense  by  law. 

The  Board  of  Visitors  of  the  Defense 
Intelligence  College  was  originally 
established  to  provide  advice  to  the 
Commandant  of  the  School  and  the 
Director  of  the  Defense  Intelligence 
Agency  on  matters  related  to  the 
mission,  policy,  curricula,  faculty, 
student  body,  educational  methods, 
research  and  administration.  The  Board 
functions  in  the  capacity  of  an  academic 
governing  body  and  has  been 
instrumental  in  assuring  the  continued 
accreditation  of  the  Defen.se  Intelligence 
College.  Moreover,  the  Board  provides 
valuable  advices  on  maintaining  the 
quality  of  the  school's  instructional 
programs. 
Patricia  H.  Means, 

OSD  Federal  Liaison  Officer,  Department  of 
Defense. 

November  16. 1987. 

[FR  Doc.  87-26697  Filed  11-18-87:8:4,1  nrnj 

BILLING  CODE  3*10-01-M 


Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92^63,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
December  1, 1987;  Tuesday,  December  8, 
1987;  Tuesday,  December  15, 1987; 
Tuesday,  December  22, 1987;  and 
Tuesday,  December  29, 1987  at  10:00 
a.m.  in  Room  1E801,  The  Pentagon, 
Washington,  DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pub.  L.  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L.  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b.(c)(2)).  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy)  hereby  determines  that  all 
portions  of  the  meeting  will  be  closed  to 
the  public  because  the  matters 
considered  are  related  to  the  internal 
rules  and  practices  of  the  Department  of 
Defense  (5  U.S.C.  552b.(c)(2)),  and  the 
detailed  wage  data  considered  by  the 
Committee  during  its  meetings  have 
been  obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence  (5  U.S.C. 
552b(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
materials  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Department  of  Defense 


Wage  Commiltee,  Room  3D264.  The 

Pentagon.  Washington.  DC  20301. 

Linda  Bynum. 

.Mtcrnate  OSD  Federal  Reaister  Liaison 

Officer,  Department  of  Defense. 

.No\  amber  13. 1987. 

[FR  Doc.  87-26699  Filed  11-18-87:  8:45  dni| 
BILLING  CODE  3810-01-M 


DEPARTMENT  OF  EDUCATION 

Advisory  Committee  on  Student 
Financial  Assistance;  Meeting 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Committee  on  Student  Financial 
Assistance.  This  notice  also  describes 
the  functions  of  the  committee.  Notice  of 
this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATE:  December  3, 1987  beginning  at 
1:30  p.m.  and  ending  6:00  p.m.:  and 
December  4, 1987  beginning  at  9:30  a.m. 
and  ending  at  5:00  p.m. 

address:  LEnfant  Plaza  Hotel,  480 
I.'Enfant  Plaza  East,  SW.,  Washington, 
DC  20024. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Janiroz.  Special  Assistant  to 
the  Assistant  Secretary  for 
Po.stsecondary  Education,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  Room  4082. 
ROB3.  400  Maryland  Avenue  SW., 
Washington,  DC  20202  (202)  732-3547. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Pub.  L.  100-50  (20  U.S.C.  1098).  The 
Advisory  Committee  is  established  to 
provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matters, 
including  providing  technical  expertise 
and  with  regard  to  systems  of  need 
analysis  and  application  forms  and 
making  recommendations  that  will 
result  in  the  maintenance  of  access  to 
postsecondary  education  for  low-  and 
middle-income  students. 

The  meeting  of  the  Advisory 
Committee  will  be  closed  to  the  public 
from  9:30  a.m.  to  12:00  noon  on 
December  4, 1987  to  elect  a  Chairman,  a 
Vice-Chairman  and  discussion  of  the 
committee's  organizational  structure. 
The  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
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Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C.  Appendix  I)  and  under 
exemption  (6)  of  section  552b(c]  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
94-409:  5  U.S.C.  552(c)(6).  The  elections 
and  ensuing  discussions  will  touch  upon 
matters  that  would  disclose  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  I 

A  summary  of  the  activities  at  the  ' 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U.S.C.  552b  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting.  | 

The  proposed  agenda  includes: 
— Briefing  and  swearing  in  of  Advisory 

Committee  members; 
— Election  of  Committee  Chairman  an(^ 

Vice-Chairman;  I 

— Discussion  of  the  committee's  ' 

organizational  structure;  and 
— Development  and  discussion  of 

policies  and  priorities  for  the  coming 

year. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
Assistant  Secretary  for  Postsecondary 
Education,  Room  4082.  7th  and  D  Streets 
SW.,  Washington,  DC  from  the  hours  of 
9:00  a.m.  to  5:00  pjn.,  weekdays,  except 
Federal  holidays. 
C  Ronald  Kimberling. 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  87-26728  Filed  11-18-87;  8:45  am] 

MLUNQOOOE  «MO-«t-« 


National  Council  on  Vocational 
Education;  Public  Meeting 

AGEMCV:  National  Council  on  Vocational 

Education,  Education. 

action:  Notice  of  public  meeting  of  the 

Council. 

summary:  This  notice  sets  forth  the    i 
proposed  agenda  of  a  forthcoming       I 
meeting  of  the  National  Council  on 
Vocational  Education.  It  also  describes 
the  functions  of  the  Council.  Notice  of 
this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  and  is  intended  to  notify 
the  general  pubhc  of  its  opportunity  to 
attend. 

DATE:  December  5, 1967  1:30-4KX)  p.m. 
ABDUCTS:  Las  Vegas  Hilton  Hotel,  3000 
Paradise  Road,  Las  Vegas,  Nevada 
89109,  (702)  732-5111. 
SUPPLEMENTARY  INFORMATION:  The 
National  Council  on  Vocational 
Education  is  established  under  section 


104  of  the  Vocational  Education 
AmendmenU  of  1966.  Pub.  L.  90-576. 
The  Council  is  established  to: 

(A)  Advise  the  President,  the 
Congress,  and  the  Secretary  of 
Educational  concerning  the 
administration  of.  preparation  of  general 
regulations  for.  and  operation  of, 
vocational  education  programs 
supported  with  assistance  under  this 
title; 

(B)  Review  the  administration  and 
operation  of  vocational  education 
programs  under  this  title,  including  the 
effectiveness  of  such  programs  in 
meeting  the  purposes  for  which  they  are 
established  and  operated,  make 
recommendations  with  respect  thereto, 
and  make  annual  reports  of  its  fmdings 
and  recommendations  (including 
recommendations  for  changes  in  the 
provisions  of  this  title)  to  the  Secretary 
for  transmittal  to  Congress;  and 

(C)  Conduct  independent  evaluations 
of  programs  carried  out  under  this  title 
and  publish  and  distribute  the  results 
thereof. 

Agenda:  The  proposed  agenda  will 
include:  Part  L  General  Council 
business.  Part  IL  items  to  be  included  in 
this  Council  meeting  will  be:  (1)  report 
on  results  of  Calif.  Issue  Form  (2)  Report 
on  Occupational  Competencies  (3) 
Overview  of  GAO  Study  (4)  progress 
report  of  Career  Success  Magazine  (5) 
Comments  from  AVA,  State  Councils, 
State  Directors  and  Update  from  the 
Department  of  Education  (6)  Project  Plus 
II  (7)  Issue  Forum  Training  Session.  For 
additional  information  pertaining  to 
these  issues  contact  the  following: 

For  Further  Information  Contact:  Dr. 
Joyce  Winterton,  Executive  Director,  330 
C  Street.  SW.,  Suite  4080,  Washington. 
DC  20202,  (202)  732-1884. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  above  address 
from  the  hours  of  9.00  a.m.  to  4:30  p.m. 

Signed  at  Washington.  DC  November  17, 
1987. 

Joyce  Winterton, 
Executive  Director. 
[FR  Doc.  87-26849  Filed  11-18-87;  8:45  am] 

BILUMG  COOC  4000-41-II 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No*.  ER88-84-000  et  aL] 

GPU  Service  Corp.  et  aL;  Electric  Rate 
and  Corporate  Regulation  FHings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  GPU  Service  Corporation 

(Docket  No.  ER88-84-0001 
November  12, 1987. 

Take  notice  that  on  November  6. 1987, 
GPU  Service  Corporation  (GPU) 
tendered  for  filing  a  letter  agreement 
between  GPU  as  agent  for  Pennsylvania 
Electric  Company  (Pennsylvania)  and 
Pennsylvania  Power  &  Light  Company 
(PP&L).  GPU  states  that  under  the 
agreement  Pennsylvania  will  provide 
scheduled  transmission  service  for  PP&L 
on  a  weekly  basis  utilizing  its 
transmission  facilities. 

GPU  requests  an  effective  date  of 
November  1, 1987,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Comment  date:  November  27, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Indiana  Michigan  Power  Company 

[Docket  No.  ER87-663-0001 
November  12. 1987. 

Take  notice  that  on  October  15. 1987, 
Indiana  Michigan  Power  Company 
tendered  for  filing  pursuant  to  §§  35.16 
and  131.51  of  the  Commission's 
Regulations  a  notice  of  succession  in 
ownership  and  a  name  change.  Indiana 
Michigan  Power  Company  was  formerly 
known  as  Indiana  &  Michigan  Electric 
Company. 

Comment  date:  November  27, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Iowa  Power  and  Light  Company 

[Docket  No.  ES88-10-000) 
November  13. 1987. 

Take  notice  that  on  November  2, 1987, 
Iowa  Power  and  Light  Company 
(Applicant  filed  an  application  seeking 
authority  pursuant  to  section  204  of  the 
Federal  Power  Act  to  issue  on  or  before 
December  31, 1989,  bank  notes  maturing 
not  more  than  one  year  after  date  of 
issue  and  commercial  paper  notes 
maturing  not  more  than  nine  months 
after  the  date  of  issue  in  principal 
amounts  not  exceeding  $135,000,000  of 
which  up  to  an  amount  not  exceeding 
twenty-five  percent  (25%)  of  the 
Company's  gross  revenues  during  the 
preceding  twelve  (12)  months  of 
operations  in  the  aggregate  at  any  one 
time  may  be  issued  as  commercial 
paper,  and  that  the  Company  may  issue 
and  sell  commercial  paper  either 
directly  to  buyers,  insofar  as  allowed  by 
state  law,  or  through  estabUshed 
commercial  paper  dealers. 

Comment  date:  November  30, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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4.  Iowa  Southern  Utilities  Company 

[Docket  No.  ES88-11-000| 
November  13, 1987. 

Take  notice  that  on  November  4, 1987, 
Iowa  Southern  Utilities  Company  (Iowa 
Southern),  filed  an  application  pursuant 
to  section  204  of  the  Federal  Power  Act 
seeking  authorization  for  the  issuance  of 
not  more  than  $15,000,000  aggregate 
principal  amount  of  unsecured  short- 
torm  promissory  notes  and  commercial 
paper  notes  to  be  issued  from  time  to 
time  prior  to  January  1. 1990. 

Comment  date:  November  30. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Company 

[Docket  No.  ER8&-86-O00] 
November  13, 1987. 

Take  notice  that  on  November  6, 1987. 
New  England  Power  Company  (NEP) 
tendered  for  filing  revised  tariff  sheets 
constituting  a  new  Rate  W-9  for  its 
Primary  Service  for  Resale.  NEP  states 
that  the  W-9  rate  will  decrease 
revenues  under  the  tariff  by 
approximately  $21.5  million  from  the 
currently  effective  Rate  W-8(a)  based 
on  a  1988  test  year.  NEP  states  further 
that  the  proposed  Rate  W-9  is  a  $1.5 
billion  annual  decrease  from  the  Rate 
W-8(a)  calculated  at  a  34%  federal 
corporate  income  tax  rate  which  NEP 
filed  as  part  of  its  W-6  tax  compliance 
filing.  That  rate,  according  to  NEP, 
would  have  become  effective  January  1, 
1988  in  the  event  NEP  did  not  file  a 
superseding  rate. 

NEP  requests  an  effective  date  of 
Jiinuary  1. 1988  for  the  W-9  rate  so  that 
the  W-8(a)  rate  calculated  at  the  34% 
t;ix  rate  is  superseded  in  its  entirety. 
NEP  requests  waiver  of  the 
Commission's  notice  requirements  so 
that  the  W-9  rate  decrease  may  become 
effective  on  that  date.  As  good  cause  for 
waiver,  NEP  states  that  its  filing  was 
delayed  pending  the  outcome  of  a 
r(;fercndum  on  the  ballots  in  the  State  of 
Maine  concerning  the  possible 
shutdown  of  the  Maine  Yankee  nuclear 
power  plant  during  1988.  The  outcome  of 
that  vote,  according  to  NEP,  determined 
whether  NEP's  request  would  be  a  rate 
decrease  or  an  increase, 

NEP  also  requests  that  the  Rate  W-9 
become  effective  without  suspension 
and  a  refund  obligation  limited  by  the 
outcome  of  NEP's  pending  W-7 
proceeding  concerning  the  amortization 
of  NEP's  investment  in  the  Seabrook 
Unit  2  nuclear  power  plant. 

Comment  date:  November  30, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Northern  States  Power  Company 

[Docket  No.  ER88-87-000[ 
November  13, 1987. 

Take  notice  that  on  November  9, 1987, 
Northern  States  Power  Company,  a 
Wisconsin  corporation  (NSPW). 
tendered  for  filing  a  new  wholesale 
electric  service  agreement,  dated 
September  21, 1987  between  NSPW  and 
North  Central  Power  Co.,  Inc.  (NCP)  of 
Grantsburg.  Wisconsin.  NSPW  states 
that  it  currently  serves  NCP  and  Lake 
Superior  District  Power  Company 
(LSDP),  which  agreement  LSDP  assigned 
to  NSPW  by  an  instrument  which 
became  efi"ective.  with  Federal  Energy 
Regulatory  Commission  approval,  on 
September  25, 1985.  NSPW  states  that 
this  filing  does  not  propose  any  changes 
in  rates  currently  in  effect  for  NSPW's 
wholesale  service  to  NCP. 

Finally,  NSPW  has  requested  that  the 
new  agreement  be  permitted  to  become 
effective  60  days  from  the  date  on  which 
the  filing  was  received  by  the 
Commission. 

Comment  date:  November  30, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

7.  Southern  Company  Services.  Inc. 

[Docket  No.  ER88-85-000J 
November  13, 1987. 

Take  notice  that  on  November  6. 1987. 
Southern  Company  Services.  Inc.  on 
behalf  of  Alabama  Power  Company. 
Georgia  Power  Company.  Gulf  Power 
Company  and  Mississippi  Power 
Company  (Southern  Companies) 
tendered  for  filing  an  Amendment  No.  2 
to  the  Amended  and  Restated  Unit 
Power  Sales  Agreement  dated  February 
18, 1982.  as  amended  on  May  18. 1982. 
between  Southern  Companies  and 
Florida  Power  &  Light  Company.  The 
amendment  would  reduce  from  16.0%  to 
13.75%  the  return  on  common  equity 
component  of  the  formula  rates 
governing  transactions  under  that 
Agreement.  It  adds  provisions  for  the 
payment  of  interest  on  the  true  up  of 
capacity  and  energy  payments,  and 
would  also  expand  the  true  up  of 
transmission  charges  to  include  certain 
additional  components.  Finally, 
Amendment  No.  2  contains  a  revised 
definition  of  fixed  and  variable 
expenses,  which  revision  would  become 
effective  at  a  mutually  agreeable  future 
time. 

Comment  date:  November  30, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 


8.  Commonwealth  Electric  Company  v. 
Boston  Edison  Company 

[Docket  No.  EL.8a-3-0001 
November  13, 1987. 

Take  notice  that  on  November  6, 1987. 
Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing  a 
Complaint  against  Boston  Edison 
Company  (Edison). 

Commonwealth  states  that  Edison  has 
billed  and  collected  substantial  dolhir 
amounts  from  Commonwealth  without 
contractual  authorization  and  in 
violation  of  the  formula  rate  contained 
in  a  unit  power  contract  filed  with  the 
Federal  Energy  Regulatory  Commission 
as  Edison's  Rate  Schedule  FPC  No.  68. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this  filing. 

Comment  date:  December  14, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
profestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-26743  Filed  11-18-87;  8:45  am| 

BILUNG  COOC  «717-01-« 


(Docket  Nos.  CPeS-59-000  et  al.] 

Sabine  Pipe  Line  Co.  et  al.;  Natural  Gas 
Certificate  Filings 

November  16, 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Sabine  Pipe  Line  Company 

[Docket  No.  CP88-59-000] 

Take  notice  that  on  November  5, 1987, 
Sabine  Pipe  Line  Company  (Sabine), 
P.O.  Box  60252,  New  Orleans.  Louisiana 
70160,  filed  in  Docket  No.  CP88-59-000  a 
request  pursuant  to  §  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide  a 
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transportation  service  for  MidCon 
Marketing  Corporation  (MidCon), 
marketer,  under  the  certi&cate  issued  in 
Docket  No.  CP86-522-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  folly  set  forth  in  the  request  with 
the  Commission  and  open  to  public 
inspection. 

Sabine  states  that  it  proposes  to 
transport  natural  gas  for  MidCon  from 
an  existing  receipt  point  located  in  West 
Cameron  Block  536.  Offshore  Louisiana, 
to  a  delivery  point  located  in  West 
Cameron  Block  529.  Offshore  Louisiana. 
Sabine  further  states  that  the  maximum 
daily  and  annual  quantities  that  it  would 
transport  for  MidCon  would  be  5,000 
Mcf  and  1.460.000  Mcf.  respectively. 

Sabine  indiGates  that  in  a  Hling  made 
with  the  Commission  on  September  2a 
1987.  it  reported  that  transportaticm 
service  for  MidCon  commenced  on       i 
September  1. 1987  under  the  120-day 
automatic  authorization  provisions  of 
S  284.233(a).  Sabine  herein  requests 
authorization  to  extend  transportation 
service  for  MidCon  until  December  31. 
1988  and  month  to  month  thereafter  until 
cancelled  by  either  MidCon  or  Sabine. 

Comment  date:  January  4, 1987,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

(Docket  No.  CP»-61-000l 

Take  notice  that  on  November  2, 1987, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Applicant), 
P.O.  Box  2511.  Houston,  Texas  77252, 
filed  in  Docket  No.  CP8&-61-000  a 
request  pursuant  to  §  284.223  of  the 
Commission's  Regulations  for  i 

authorization  to  provide  a  I 

transportation  service  for  CSX  Oil  ana 
Gas  Corporation  (CSX),  a  producer, 
under  Applicant's  blanket  certificate  | 
issued  in  Docket  No.  CP87-118-000  on 
)une  8, 1987,  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  thr 
Commission  and  open  to  public 
inspection. 

AppUcant  states  that  pursuant  to  a 
transportation  agreement  dated  October 
1, 1987,  it  proposes  to  transport  natural 
gas  for  CSX  fivm  points  of  receipt 
located  in  Vermilion  Block  241  and 
Bastian  Bay,  both  offshore  Louisiana,  to 
a  delivery  point  located  at  Egan  D, 
Acadia  Parish,  Louisiana,  an 
interconnection  with  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
and  a  delivery  point  located  at  Eugene 
Island  Block  25a  offshore  Louisiana,  an 
interconnection  with  ANR  Pipeline 
Company  (ANR).  It  is  stated  that  Texas 


Gas  and  ANR  are  the  downstream 
transporters. 

The  applicant  farther  states  that  the 
peak  day  quantities  would  be  82,000 
dekatherms.  the  average  daily  quantities 
would  be  1.915  dekatherms.  and  that  the 
annual  quantities  would  be  698,975 
dekatherms.  Service  under  §  284.223(a) 
commenced  October  1. 1987.  as  reported 
in  Docket  No.  ST88-329  (filed  October 
22. 1967),  and  is  scheduled  to  expire 
January  29. 1988  (120  days  from  date  of 
conunencement). 

Comment  date:  January  4. 1987.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Transoantinental  Gas  Pipe  line 
Corporation 

(Docket  No.  CP63-222-001  and  Docket  No. 
CPTO-iro-OOl) 

Take  notice  that  on  November  2. 1987. 
Transcontinental  Pipe  Line  Corporation 
(Transco),  Post  Office  Box  1396, 
Houston,  Texas  77251,  filed  in  Docke* 
Nos.  CPB3-222-001  and  CP7O-193-0O1, 
and  amendment  to  its  currently  pending 
petition  to  amend  certificates  of 
transportation. 

Transco  states  that  pursuant  to  the 
aforementioned  certificates  and  as  fully 
set  forth  in  the  pending  Petition  to 
Amend,  it  has  been  b'ansporting  for 
Texaco  Inc.  (Texaco)  and  its  successor- 
in-interest,  Texaco  Refining  and 
Marketing  Inc.  (TRMI),  ft-om  the  Gulf 
Coast  supply  area  to  the  Eagle  Point 
Refinery  near  Westfield,  New  Jersey, 
formerly  owned  by  the  Texaco 
companies,  but  now  owned  by  Coastal 
Eagle  Point  Oil  Company  (CEPOC),  up 
to  10,000  Mcf  of  gas  per  day  on  a  firm 
basis  and  up  to  16.000  Mcf  of  gas  per 
day  on  an  interruptible  basis.  Transco 
states  that  such  transportation  takes 
place  pursuant  to  an  agreement  between 
Texaco,  now  TRMI,  and  Transco  dated 
December  1, 1969,  as  amended,  which  is 
on  file  with  the  Commission  as 
Transco's  Rate  Schedule  X-42. 

Tramsco  further  states  that  pursuant  to 
orders  issued  March  24, 1971  and 
September  21, 1983  in  Transco  Docket 
No.  CP71-30-000,  also  as  fully  set  forth 
in  the  pending  Petition  to  Amend. 
Transco  has  been  transporting  for  TRML 
formerly  Getty  Refining  and  Marketing 
Company  (Getty  Refining),  from  the  Gulf 
Coast  supply  area  to  Eastern  Shore 
Natural  Gas  Company  (Eastern  Shore) 
at  two  delivery  points  in  Chester 
County,  Pennsylvania  designed  as 
Parkesburg  and  Hockessin.  on  a  firm 
basis,  up  to  the  dekatherm  (dt) 
equivalent  of  9,300  Mcf  of  gas  per  day 
for  use  in  TRMI's  Delaware  City 
Refinery  following  further  transporation 
by  Eastern  Shore.  Transco  states  that    - 


such  transportation  by  Transco  takes 
place  pursuant  to  an  agreement  between 
TRMI.  formerly  Getty  Refining,  and 
Transco  dated  August  7, 1970,  as 
amended,  on  file  with  the  Commission 
a«  Transco's  Rate  Schedule  X-52. 
Transco  states  that  the  principal 
purpose  of  the  pending  Petition  to 
Amend  was  to  add.  as  delivery  points 
from  Transco  to  TRMI  under  the 
certificates  in  the  captioned  dockets  and 
under  Rate  Schedule  X-42,  the 
Parkesburg  and  Hockessin  delivery 
points  to  Eastern  Shore  under  Rate 
Schedule  X-52.  According  to  Transco. 
this  would  permit  TRMI  to  allocate 
between  the  Eagle  Point  Refinery  and 
the  Delaware  City  Refinery,  all  or  any 
part  of  the  10,000  Mcf  per  day  of  firm 
gas.  as  well  as  the  16,000  Mcf  per  day  of 
interruptible  gas,  transported  for  TRMI 
under  Rate  Schedule  X-42.  Transco 
further  states  that  no  change  was  or  is 
presently  proposed  in  the  certificates  in 
Docket  No.  CP71-30-000  or  Rate 
Schedule  X-^2.  Therefore.  TRMI  will 
continue  to  receive  the  dt  equivalent  of 
9,300  Mcf  per  day  transported  on  a  firm 
basis  thereunder  for  use  at  its  Delaware 
City  Refinery,  it  is  indicated. 

Transco  states  that  the  purpose  of  this 
newly  filed  amendment  to  the  pending 
Petition  to  Amend  is  to  withdraw  that 
portion  of  such  petition  which  seeks  to 
add  as  delivery  points  from  Transco  to 
TRMI  under  the  certificates  in  the 
captioned  dockets  and  under  Rate 
Schedule  X-42.  the  Parkesbarg  and 
Hockessin  delivery  points  to  Eastern 
Shore  under  Rate  Schedule  X-52.  insofar 
as  firm  transportation  quantities  are 
concerned.  "Thus,  under  such  certificates 
and  Rate  Schedule  X-42.  the  10.000  Mcf 
per  day  of  firm  gas  would  continue  to  be 
transported  and  delivered  for  the 
account  of  TRMI  to  CEPOC  at  the  Eagle 
Refinery,  it  is  stated. 

Transco  states  that  this  withdrawal 
does  not  affect  the  addition  of 
Parkesburg  and  Hockessin  as  delivery 
points  for  the  16.000  Mcf  per  day  of 
interruptiWe  gas.  as  proposed  in  the 
pending  petition  to  amend. 

Comment  dale:  December  7. 1987.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Alabama-Tennessee  Natural  Gas 
Company 

[Docket  NO.  CP87-46-0031 

Take  notice  that  on  October  30, 1987, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  P.O. 
Box  918.  Florence.  Alabama  35631.  filed 
in  the  captioned  proceeding  an 
application  in  accordance  with  section 
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7(c)  of  the  Natural  Gas  Act,  as  amended, 
for  issuance  of  an  order  amending  the 
limited-term  certificate  of  public 
convenience  and  necessity  issued  to 
Alabama-Tennessee  on  March  16, 1987, 
in  Docket  No.  CP87-46-000.  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Alabama-Tennessee  indicates  that  by 
its  order  issuing  certificate,  issued  on 
March  16, 1987.  the  Commission 
authorized  Alabama-Tennessee  to 
transport,  for  a  term  expiring  March  16. 
1988,  up  to  10,000  Mcf  of  natural  gas  per 
day  on  an  interruptible  basis  for 
Tennessee  Valley  Authority  (TVA)  for 
use  at  its  Muscle  Shoals,  Alabama, 
National  Fertilizer  Development  Center. 
Alabama-Tennessee  states  that  TVA 
has  requested  that  the  term  of  the 
transportation  be  extended  for  one  year 
or  until  March  16, 1989.  Alabama- 
Tennessee  requests  that  the  Commission 
amend  the  certificate  authorization 
granted  in  Docket  No.  CP87-46-000  to 
authorize  the  interruptible 
transportation  of  natural  gas  for  a  term 
extending  until  March  16, 1989. 
Alabama-Tennessee  proposes  to  charge 
a  rate  ranging  from  a  maximum  of  10.21 
cents  per  Mcf  and  a  minimum  of  0.33 
cents  per  Mcf,  which  rates  Alabama- 
Tennessee  indicates  are  contained  in  its 
FERC  Gas  Tariff.  Revised  Volume  No.  1. 
Revised  Sheet  No.  4  for  services 
rendered  under  its  Transportation  Rate 
Schedule. 

Alabama-Tennessee  indicates  that  all 
other  information  contained  in 
Alabama-Tennessee's  original 
application,  as  amended,  would  remain 
the  same. 

Comment  date:  December  7, 1987,  in 
accordance  with  Standard  Paragraph  F 
i)  t  the  end  of  this  notice. 

5.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp, 

IDocket  No.  CP88-63-000| 

Take  notice  that  on  November  6, 1987, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern).  2223 
Dodge  Street.  Omaha.  Nebraska  68102. 
filed  in  Docket  No.  CP88-63-000.  a 
request  pursuant  to  Northern's  blanket 
authority  granted  in  Docket  No.  CP82- 
401-000  and  §  157-205  of  the 
Commission's  rules  and  regulations  for 
permission  and  approval  to  abandon  the 
Papillion,  Nebraska  TBS  No.  1  and 
approximately  one  mile  of  3-inch 
branchline.  Northern  also  requests 
authority  to  construct  one  delivery  point 
and  appurtenant  facilities  to 
accommodate  natural  gas  deliveries  to 


Peoples  Natural  Gas  Company 
(Peoples),  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Northern  requests 
authority  to  abandon  the  Papillion  TBS 
No.  1  ("res  No.  1)  and  approximately 
one  mile  of  3-inch  branchline  serving 
TBS  No.  1.  Peoples  has  informed 
Northern  that  the  area  served  by  TBS 
No.  1  has  experienced  considerable 
expansion  over  the  past  several  years 
with  a  subsequent  increase  due  to 
additional  residential,  commercial,  and 
industrial  customers.  Northern  indicates 
that  TBS  No.  1  is  located  in  an  area  of 
residential  encroachment,  making 
modifications  difficult.  Accordingly, 
Northern  requests  authority  to  abandon 
TBS  No.  1.  Northern  indicates  that  the 
abandonment  of  TBS  No.  1  would  not 
result  in  abandonment  of  any  service  to 
any  of  Northern's  existing  customers. 

Northern  indicates  that  to  replace  the 
facilities  to  be  abandoned,  it  proposes  to 
construct  a  new  delivery  point  CIBS  No. 
IB)  to  accommodate  natural  gas 
deliveries  to  Papillion,  Nebraska  to  be 
served  by  Peoples.  Northern  states  that 
the  new  facility  would  be  located  one 
mile  west  of  the  original  location  and 
outside  of  any  residential  area.  It  is  also 
indicated  that  to  assure  continuity  of 
service.  Peoples  has  agreed  to  extend  its 
distribution  facilities  to  serve  the  City  of 
Papillion  and  to  purchase  the  facilities 
to  be  abandoned  in  order  to  aid  their 
efforts  in  extending  their  distribution 
facilities. 

Northern  states  that  peak  day  and 
annual  volumes  to  be  deHvered  to 
Peoples  at  TBS  No.  IB  in  the  fifth  year  of 
operation  are  estimated  to  be  6,.585  Mcf 
and  377,500  Mcf,  respectively,  which 
would  be  used  for  residential, 
commercial  and  industrial  end-uses. 
Northern  also  indicates  that  the  volumes 
to  be  delivered  to  Peoples  at  the 
proposed  delivery  point  would  be  within 
its  currently  authorized  firm  entitlement 
and  would  therefore  have  no  impact  on 
Northern's  peak  day  and  annual 
dehveries. 

Comment  date:  January  4, 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  to  the 


Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shil 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  87-26744  Filed  11-18-87;  8:45  am| 
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IDocktt  No*.  QF8S-35-000  *t  al.] 

Vicon  Recowry  Systems,  Inc.,  et  aM 
Smal  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  VicoD  Recovery  Systems,  Inc. 
(Docket  No.  Qi^88-35-000| 

November  9. 1987. 

On  October  19. 1987,  Vicon  Recovery 
Systems,  Inc.  (Applicant),  of  10  Park 
Place.  Butler  Center,  Butler,  New  Jersey 
07405  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Manchester,  New 
Hampshire.  The  facility  will  consist  of  a 
mass  bum  incinerator  with  associated 
heat  recovery  steam  generation 
equipment,  and  a  steam  turbine- 
generator.  The  primary  energy  source 
for  the  facility  will  be  biomass  in  the 
form  of  municipal  solid  waste.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  13  MW.  Installation 
of  the  facility  is  expected  to  be  compkte 
by  January  1990. 

2.  Ecolaire  Power  Systems  Company 

(Docket  No.  QF88-22-0001 
Noveml>er  la  1987. 

On  October  15, 1987,  Ecolaire  Power 
Systems  Company  (Applicant],  of  33  W. 
Higgins  Road.  Suite  4000,  South 
Barrington,  Illinois  60010,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Cook  County,  lUinois. 
The  facility  will  consist  of  three  (3) 
steam  generation  trains  with  each  train 
consisting  of  two  75  tons  per  day 
modular  incinerators  and  one  high 
pressure  water  tube  boiler,  and  one 
steam  turbine  generator.  The  net  electric 
power  production  capacity  will  be  10 
megawatts.  The  primary  energy  source 
will  be  biomass  in  the  form  of  municipal 
sohd  waste.  Natural  gas  will  be  used  for 
start-up  and  temperature  control, 
however,  such  use  will  not  exceed  25% 
of  the  total  energy  input  to  the  facility 


during  any  calendar  year  period. 
Construction  of  the  facility  will  begin  in 
the  First  quarter  of  1988. 

3.  James  River  Cogeneration  Company 
and  Cogentrix  of  Virginia.  Inc. 

(Docket  No.  QF85-736-003] 
Noveml)er  12. 1987. 

On  November  5, 1987,  James  River 
Cogeneration  Company  and  Cogentrix 
of  Virginia,  Inc.  (Applicant),  of  4828 
Parkway  Plaza  Blvd.,  Two  Parkway 
Plaza,  Suite  290,  Charlotte,  North 
Carolina  28217  submitted  for  filing  an 
application  for  recertification  of  a 
facility  known  as  the  Allied  Corporation 
Cogeneration  Project,  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  proposed  topping-cycle 
cogeneration  facility  will  be  located  at 
the  Allied  Signal,  Inc.  Fibers  Division 
plan  in  Hopewell,  Virginia.  The  facility 
will  consist  of  six  (6)  stoker-fire  boilers 
and  two  (2)  extraction/condensing 
steam  turbine-generators.  The  extracted 
steam  will  be  used  in  the  chemical 
production  of  caprolactam  at  the  Allied 
Corporation's  chemical  manufacturing 
plant.  The  primary  energy  source  will  be 
coal.  The  net  electric  power  production 
capacity  of  the  facility  will  be  77.800 
kW.  The  facility  is  scheduled  to  start 
commercial  operation  in  December, 
1987. 

The  original  application  was  granted 
certification  as  a  qualifying 
cogeneration  facility  on  February  7, 1986 
(34  FERC I  62,311). 

The  first  application  for  recertification 
(QF85-736-001)  reflecting  changes  in 
ownership  was  filed  on  December  3, 

1986  and  was  granted  on  February  11, 

1987  (38  FERC  fl  62,143),  the  instant 
recertification  is  requested  due  to 
change  in  ownership.  The  James  River 
Cogeneration  Company  (JRCC)  is  a 
general  partnership.  Cogentrix  of 
Virginia,  Inc.  and  Capistrano 
Cogeneration  Company  each  hold  50% 
ownership  interest  in  JRCC.  Capistrano 
Cogeneration  Company  is  a  wholly- 
owned  subsidiary  of  Mission  Energy 
Company,  which  is  a  wholly-owned 
subsidiary  of  The  Mission  Group,  which 
is  wholly-owned  subsidiary  of  Southern 
California  Edison  Company,  an  electric 
utility.  All  other  facility's  characteristics 
remain  unchanged. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 


DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

(FR  Doc.  87-26745  Filed  11-18-87;  8:45  am] 
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(Docket  No.  TC88-4-000] 

Arkia  Energy  Resources;  Tariff  Filing 

November  13. 1987. 

Take  notice  that  on  November  2, 1987, 
Arkla  Energy  Resources,  a  Division  of 
Arkla.  Inc.  (Arkla).  P.O.  Box  21734. 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  TC88-4-000  pursuant  to 
§  281.204(b)(2)  of  the  Commission's 
Regulations  the  following  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  to  become 
effective  December  1, 1987: 

Ninth  Revised  Sheet  No.  3E 
Ninth  Revised  Sheet  No.  3F 
Ninth  Revised  Sheet  Nos.  3G  through  3J 

The  instant  filing  reflects  changes  in 
Arkla's  Index  of  Entitlements  with 
respect  to  essential  agricultural  use 
(Step  10)  requirements  and  in  high 
priority  (Step  11)  requirements  to  be 
effective  December  1, 1987,  it  is  stated. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
tariff  sheet  filing  should  on  or  before 
November  23, 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
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intervene  in  accordance  with  the 
Commission's  Rules. 
Lois  D.  Cadwil, 

Acting  Secretary. 

jFR  Doc.  87-26746  Filed  11-18-87;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  Nos.  CP86-669-002  and  CPa6-669- 
003] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  13, 1987. 

Take  notice  that  on  October  15, 1987, 
as  amended  on  November  5, 1987, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  certain 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  2.  Panhandle  states 
that  such  filing  is  made  to  provide  Rate 
Schedule  LT-13  for  the  transportation  of 
natural  gas  on  behalf  of  VHA-Illinois 
and  Central  Illinois  Public  Service 
Company  (CIPSCO)  as  authorized  in 
Docket  No.  CP86-232-000,  et  al.  by  the 
Commission's  Opinion  and  Order  No. 
275-A  issued  September  10, 1987. 
Panhandle  proposes  that  these  sheets 
become  effective  September  10, 1987. 
Panhandle  has  served  a  copy  of  this 
filing  on  VHA-Illinois  and  CIPSCO. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
20, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
|FR  Doc.  87-26748  Filed  11-18-87;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  Nos.  CP86-671-002  and  CP86-671- 
003] 

Panhandle  Eastern  Pipe  Une  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  13, 1987. 

Take  notice  that  on  October  13, 1987, 
as  amended  on  November  5, 1987, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  certain 
tariff  sheets  to  its  FERC  Gas  Tariff, 


Original  Volume  No.  2.  Panhandle  states 
that  such  filing  is  made  to  provide  Rate 
Schedules  LT-10,  LT-11  and  LT-12, 
respectively,  for  the  transportation  of 
natural  gas  on  behalf  of  Carnation 
Company  (Carnation)  and  (1)  Illinois 
Power  Company  (Illinois  Power),  (2) 
UtiliCorp  United  Inc.,  d/b/a  Missouri 
Public  Service  Company  (Missouri 
Public  Service),  and  (3)  City  of  Morton 
(Morton),  respectively,  as  authorized  in 
Docket  No.  CP86-232-000,  et  al.  by  the 
Commission's  Opinion  and  Order  No. 
275-A  issued  September  10, 1987. 
Panhandle  proposes  that  these  sheets 
become  effective  September  10, 1987. 
Panhandle  has  served  a  copy  of  this 
filing  on  Carnation,  Illinois  Power, 
Missouri  Public  Service  and  Morton. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
20, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Loia  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  87-26747  Filed  11-18-87;  8:45  am] 
BILLING  CODE  6717-01-M 


i  Docket  Nos.  CI87-788-000  and  0187-797- 
000] 

Transwestern  Pipeline  Co.; 
Applications  for  Blanket  LIted-Term 
Aliandonment  of  Purchases  and  on 
Belialf  of  Producer-Suppliers  for 
Blanket  Limited-Tenn  Abandonment 
and  for  a  Blanket  Limited-Term 
Certificate  of  Public  Convenience  and 
Necessity  With  Pregranted 
Abandonment 

November  13,  1987. 

Take  notice  that  on  July  27, 1987,  as 
supplemented  on  November  5, 1987, 
(Transwestern  Pipeline  Company 
Transwestern]  filed  pursuant  to  sections 
7(b)  and  7(c]  of  the  Natural  Gas  Act,  and 
S  2.77,  '  the  Commission's  Regulations, 


applications  on  behalf  of  its  producer- 
suppliers  (Producers)  for  limited-term 
abandonment  of  certain  sales  for  a  one- 
year  period,  for  the  limited-term 
abandonment  by  Transwestern  of  the 
purchase  of  such  gas  from  Producers, 
and  for  a  blanket  certificate  with 
pregranted  abandonment  authorizing 
sales  for  resale  by  Producers  during 
such  period. 

Transwestern  states  that  its 
applications  are  in  conformity  with  the 
Commission's  policies  as  stated  in  §  2.77 
in  that  the  sales  to  be  abandoned  by 
Producers  are  of  gas  supplies  in  excess 
of  Transwestern's  system  requirements. 
Transwestern  has  been  nominating  only 
a  small  quantity  of  such  gas  due  to  it 
surplus  supply  situation  and  Producers 
cannot  market  a  substantial  portion  of 
their  gas  deliverability. 

Transwestern  states  that  the  proposed 
abandonment  will  be  in  the  public 
interest  inasmuch  as  most  of  the  gas  to 
be  released  by  it  is  not  market- 
responsive  gas.  Further,  inasmuch  as 
Transwestern  proposes  to  retain  the 
right  to  recall  the  gas  for  system  supply 
requirements,  the  customers  will  not  be 
adversely  affected. 

Transwestern  proposes  no 
abandonment  of  facilities  and  states 
that  its  facilities  will  be  utilized  to 
transport  gas  for  Producers. 

Transwestern  states  that  due  to  a 
severe  erosion  in  its  sales  for  resale  as  a 
result  of  Order  Nos.  380.  et  seq..  and 
Opinion  Nos.  238  and  238-A. 
Transwestern  has  a  large  volume  of  gas 
available  to  it  as  system  supply  that  is 
in  excess  of  the  current  demand  on  its 
system.  Although  Transwestern  states  it 
has  discontinued  purchases  of 
noncertificafed  Natural  Gas  Policy  Act 
(NPGA)  gas  under  expired  contracts  and 
has  filed  for  permanent  abandonmnnt  of 
sales  and  purchases  of  certificated  NGA 
gas  under  expired  contracts  (with  it  is 
currently  nominating  at  very  low  levels] 
in  Docket  No.  Cl87-314-000'  there 
remains  an  oversupply  of  gas  available 
to  its  system.  Transwestern  states  it  is 
therefore  filing  the  instant  request  for 
limited-term  abandonment  of  all 
certificated  contracts  with  Procedures 
for  a  period  of  one  year  from  the  date 
authorization  is  received,  a  well  as 
blanket  certificate  authorization  for 
Producers  to  make  sales  of  such  NGA 
gas  to  others,  during  the  same  period. 
Transwestern  st.ntes  that  the  proposal 
herein  serves  to  bridge  the  transitional 


'  The  United  Slates  Court  of  Appeals  for  tlie 
District  of  Columbia  vacated  the  Commission's 
Order  No.  436  un  |une  23. 1987.  In  vacatinf;  Order 
No.  436,  the  Court  rejected  challenges  to  the 
Commission's  stutemunt  of  policy  in  %  2.77  of  its 


Regulations.  Section  2.77  st.itns  thut  the  Commiitsion 
will  consider  on  an  expedited  l).4sis  applir  aliuns  for 
certificati'  and  abandonment  authority  whi;rf  the 
producer!,  assert  they  are  subject  lo  substantially 
icdu(.<'d  t.ikcs  without  payment. 
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period  to  enable  Transwestern  to  retain 
the  dedicated  NGA  gas  supplies  and.  at 
the  same  time,  gives  to  Producers  an 
opportimity  to  sell  their  gas  which 
would  otherwise  be  shut  in  at  the 
discretion  of  the  jurisdictional 
customers. 

Transwestern  submits  that  the 
proposed  abandonment  is  consistent 
with  the  Commission's  policies  on 
abandonment  in  cases  of  a  pipeline's, 
substantially  reduced  takes  from        i 
producers.  'Transwestern  states  that  its 
applications  are  also  consistent  with 
Order  No.  451  in  which  the  Commission 
found  that  blanket  abandonment  would 
serve  the  public  interest  because 
increasing  the  flow  of  gas  is  in  the 
interest  of  the  national  gas  market. 
Transwestern  also  requests  that  the 
applications  be  considered  on  an 
expedited  basis  as  provided  for  in  said 
policies. 

Transwestern  states  that  the  following 
in  an  estimate  of  the  deliverability  that 
could  be  subject  to  its  applications: 


NGA  OlKsMcattyi 

Detoer- 

amy 

MMcf/d 

1104 

95.0 

flMS       

92.4 

i  108 _ 

Tol* 

16.7 
204.1 

Since  Applicant  alleges  that  its 
producer-suppliers  are  subject  to 


substantially  reduced  takes  without 
payment  and  has  requested  that  its 
applications  be  considered  on  an 
expedited  basis,  all  as  more  fully 
described  in  the  applications  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection,  any  person  desiring  to 
be  heard  or  to  make  any  protest  with 
reference  to  said  applications  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirement  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  put  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  a  proceeding  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 

(FR  Doc.  87-26749  Filed  ll-A-67:  8:45  am) 
MLUNG  COK  •717-«t-M 


Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  August  14 
Ttirough  August  21, 1987 

During  the  Week  of  August  14  through 
August  21, 1987,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

November  10. 1987. 
George  B.  Breznay, 

Director,  Off  ice  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 
[Week  of  Aug.  14  through  Aug.  21, 1987] 


Date 


Aug.  14. 1967. 


Name  and  Location  of  Applicant 


Aug.  14. 1967.. 


Aug.  14, 1987. 


Aug.  18. 1967.. 


National  Helium/New  York,  AltMny,  New 
York. 


National  Helium,  Amoco  &  Ctiarter/Louisl- 
ana.  Baton  Rouge,  Louisiana. 


Aero   Trucking,   Inc.,   Madisonville,   Ken- 
tucky. 


Langer  Transport  Corporation,  Alexandria, 
Virginia. 


Case  No. 


RM3-81 


RM3-78 

RM21-79 

RM23-60 


RR270-12 


RR270-13 


Type  of  Submission 


Request  for  Modification/Rescission  in  the  National 
Helium  Refund  Proceeding.  If  granted:  The  June  6. 
1986  Decision  and  Order  (Case  No.  RQ3-00281) 
issued  to  New  York  would  be  modified  regarding  the 
state's  application  for  refund  submitted  in  the  National 
Helium  Second  State  Refund  Proceeding. 

Request  for  Modification/ Rescission  in  the  National 
Helium  Amoco,  and  Charter  Second  Stage  Refund 
Proceedings.  If  granted:  The  June  26,  1987  Decision 
and  Order  (Case  Nos.  RQ3-262.  RQ21-263  and 
RQ23-264)  issued  to  Louisiana  would  be  modified 
regarding  the  State's  applications  for  refund  submitted 
In  the  National  Helium,  Amoco  &  Charter  Second 
Stage  Refund  Proceedings. 

Request  for  Modification/Rescission  in  the  Stripper  Well 
Litigation  Proceeding.  If  granted:  The  July  29.  1987 
Decision  and  Order  (Case  No.  RF270-1084)  issued  to 
Aero  Trucking,  Inc.  would  be  modified  regarding  the 
firm's  application  for  refund  submitted  as  a  Surface 
Transporter  in  the  Stripper  Well  Litigation  Proceeding. 

Request  for  Modification/Rescission  in  the  Stripper  Well 
Litigation  Proceeding.  If  granted:  The  July  29,  1987 
Decision  and  Order  (Case  No.  RF270-1084)  issued  to 
Langer  Transport  Corporation  would  be  modified  re- 
garding the  firm's  application  for  refund  submitted  as 
a  Surface  Transporter  in  the  Stripper  Well  Litigation 
Proceeding. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 
[Week  of  Aug.  14  through  Aug.  21,  1987] 


Date 


Aug.  18,  1987. 


Name  and  Location  of  Applicant 


Seattle  Oil  Service,  Seattle,  Washington . 


Refund  Appucations  Received 

[Week  of  Aug.  14  to  Aug.  21,  1987] 


Date 
receivad 


11/19.'86 

11/19/86 

11/19/86 
11/20/86 
08/14/87 
08/14/87 
thru 
08/21/87 
08/17/87 
08/17/87 
08/17/87 
03/17/87 
08/17/87 
08/17/87 
08/17/87 
08/17/87 
08/17/87 
08/17/87 
08/17/87 
08/17/87 
08/17/87 
C'J/ 17/87 
03/17/87 
08/17/87 
08/19/87 

08/19/87 

08/19/87 
08/19/87 
08/18/87 
08/18/87 
08/18/87 


Name  of  refund  proceeding/ 
name  of  refund  applicant 


Arch  Mineral  Corp. 
Arch  Mineral  Corp. 


Arch  Mineral  Corp _ 

Mrogan  Drive  Away 

National  HetHim/New  York.. 
Cnjde  Oil  Refund 


Rowell  a  Watson  Company  i4 .. 

South  Bemnck  Getty 

Sanford  Getty 

Kittery  Getty 

Bemnck  Getty 

Alfred  Getty „ 

Sphngvale  Getty 


Rowell  &  Watson  Company.  Inc.. 

New  Market  Getty 

Portsmouth  Getty 

Farmington  Getty 

Nonh  Hampton  Getty 

Hampton  Falls  Getty , 

Rowell  a  Watson 

Fred  Perkins 


Wilson  Freight  Company . 
Remsen  Tank  bne 


Remsen  Tank  Line.. 


Ronnie  Walton 

Bobs  Skelly 

Charles  Ancona  Serwice  Statk)n.. 

Bill  Wise 

Wilson  A.  Rice  a  Son 


Case  No. 


RF225- 

10898 
RF225- 

10899 
RF25-I0900 
RF270-2483 
RO-391 
RF272-3922 

thnj 
RF272-4478 
RF265-2526 
RF265-2527 
RF265-2528 
RF265-2529 
RF265-2530 
RF265-2531 
RF265-2532 
RF265-2533 
RF265-2534 
RF265-2535 
RF265-2536 
RF265-2537 
RF265-2538 
RF265-2539 
RF270-2540 
RF270-2484 
RF225- 

10901 
RF22S- 

10902 
RF265-2544 
Rr265-2541 
HF265-2542 
RF265-2543 
RF277-85 


|FR  Doc.  87-26762  Filed  11-18-87;  8:45  am] 

BILLING  CODE  C4S0-01-M 


Issuance  of  Decisions  and  Orders; 
Week  of  October  5  Through  October  9, 
1987 

During  the  week  of  October  5  through 
October  9, 1987,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 
for  exception  or  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Government  Accountability  Project,  10/ 
6/87,  KFA-0122 

The  Government  Accountability 
Project  (GAP)  filed  an  Appeal  from  a 
partial  denial  by  the  Inspector  General 
(IG)  of  the  DOE  of  a  Request  for 


Case  No. 


KEE-0149 


Type  of  Submission 


Exceptkjn  to  the  Reporting  Requirements.  If  granted: 
Seattle  Oil  Service  would  not  be  required  to  file  Form 
EIA-782B  "Resellers/Retailers'  Monthly  Petroleum 
Product  Sales  Report" 


Information  which  the  GAP  had 
submitted  under  the  Freedom  of 
Information  Act  (FOIA).  The  GAP 
sought  access  to  the  withheld  portions 
of  a  "hotline"  complaint  received  by  the 
DOE's  IG  Office.  In  considering  the 
Appeal,  the  DOE  found  that  the 
withheld  information,  including  the 
names,  job  titles  and  telephone  numbers 
of  the  DOE  investigatory  personnel  who 
obtained  copies  of  the  complaint,  was 
properly  withheld  under  Exemption  7(C) 
of  the  FOIA.  Specifically,  the  DOE  found 
that  the  information  was  compiled  for 
law  enforcement  purposes,  and  that  its 
release  could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy.  The  DOE  determined 
that  the  individuals  named  in  the 
document  might  be  subject  to 
harassment  or  other  invasions  of 
personal  privacy  if  their  identities  were 
disclosed.  Furthermore,  the  DOE  did  not 
find  any  identifiable  public  interest 
supporting  disclosure.  Accordingly,  the 
Appeal  was  denied. 

Mobil  Mining  &  Minerals,  10/5/87, 
KFA-0120 

Mobil  Mining  &  Minerals  filed  an 
Appeal  from  a  partial  denial  by  the 
Assistant  Manager  of  the  Oak  Ridge 
Operations  Office  of  a  request  which  the 
firm  had  submitted  under  the  Freedom 
of  Information  Act.  Mobil  sought 
informaUon  pertaining  to  a  study 
conducted  by  the  DOE  pursuant  to  the 
Superfund  Act  concerning 
environmental  contamination  resulting 
from  operation  of  a  DOE  facility  located 
in  Fernald,  Ohio.  The  Assistant  Manager 
released  most  of  the  information 
requested  by  Mobil,  but  he  withheld  the 
names  and  addresses  of  the  owners  of 
the  properties  upon  which  groundwater 
samples  were  taken  and  the  map 
coordinates  of  the  sampling  locations. 
The  Assistant  Manager  found  that  the 
withheld  information  was  exempt  from 
disclosure  pursuant  to  Exemption  6, 
pertaining  to  documents  the  disclosure 
of  which  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

The  DOE  found  that  Exemption  6 
applies  only  to  information  concerning 
individuals,  and  therefore  the  Assistant 
Manager's  determination  was  incorrect 


insofar  as  it  was  applied  to  data 
concerning  wells  located  on  properties 
owned  by  businesses  and  governmental 
entities.  With  respect  to  information 
showing  well  locations  on  properties 
owned  by  private  individuals,  the  DOE 
balanced  the  privacy  interest  of  the 
property  owners  against  the  public 
interest  in  disclosure.  The  DOE  found 
that  the  map  coordinates  should  be 
released  because  it  would  further  a 
substantial  public  interest  by  making 
more  effective  any  undertaking  by  Mobil 
to  remedy  environmental  contamination 
resulting  from  a  Mobil  plant.  The  DOE 
also  found  that  the  names  and 
addresses  of  the  individual  property 
owners  need  not  be  released,  because 
there  was  no  overriding  public  interest 
in  the  information  since  it  was  not 
necessary'  for  Mobil's  investigation. 
Accordingly,  Mobil's  Appeal  was 
granted  in  part,  and  the  matter  was 
remanded  to  the  Assistant  Manager  for 
a  new  determination. 

Request  for  Exception 

Glenn  E.  Wagoner  Oil  Company,  lOl^j 
87,  KEE-0143 
Glenn  E.  Wagoner  Oil  Company  filed 
an  Application  for  Exception  on  June  11, 
1987.  The  firm  sought  relief  from  the 
reporting  requirements  of  Form  EIA- 
782B  pursuant  to  10  CFR  205.55(b)(2).  In 
considering  the  request,  the  DOE  found 
that  the  firm  was  not  experiencing  a 
serious  hardship,  gross  inequity  or 
unfair  distribution  of  burdens  as  a  result 
of  the  reporting  requirements  that  would 
warrant  approval  of  exception  relief. 
Accordingly,  exception  relief  was 
denied. 

Motions  for  Discovery 

Anchor  Gasoline  Corporation,  10/9/87, 
KRD-0330,  KRH-0330 
Anchor  Gasoline  Corporation 
(Anchor)  filed  a  Motion  for  Discovery 
and  a  Motion  for  Evidentiary  Hearing 
relating  to  a  Proposed  Remedial  Order 
(PRO)  that  was  issued  to  the  firm  by  the 
Economic  Regulatory  Administration  on 
August  26, 1986.  In  the  PRO,  the  ERA 
alleges  that  during  the  period  August 
1973  through  December  1980,  Anchor 
overcharged  its  customers  in  sales  of 
gasoline.  No.  distillate,  general  refinery 
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products  and  crude  oil  condensate,  in 
violation  of  the  price  regulations  set 
forth  in  10  CFR  Part  212,  Subparts  D,  E 
and  K.  In  its  Motions,  Anchor  requested 
ERA'S  production  of  documents  and 
responses  of  interrogatories,  and  that  an 
evidentiary  hearing  be  convened,  in 
connection  with  Anchor's  contentions 
that  (i)  ERA  abused  its  prosecutorial 
discretion  in  applying  the  "equal 
apphcation  rule"  to  Anchor,  (ii)  ERA 
used  an  inaccurate  and  discriminatory 
computer  model  in  computing  the 
amount  of  alleged  overcharges,  (iii]  ERA 
is  barred  by  laches,  and  (iv]  ERA 
discriminated  against  Anchor  as  a  result 
of  improper  congressional  intrusion.  In 
considering  Anchor's  discovery  motion, 
the  DOE  determined  that  the  firm  had 
generally  failed  to  establish  an  adequate 
legal  or  factual  basis  for  the  discovery 
requested,  but  that  discovery  should  be 
approved  of  the  computer  program 
which  ERA  used  to  compute  the 
overcharges  alleged  against  Anchor.  The 
DOE  further  determined  that  Anchor 
had  failed  to  show,  with  respect  to  the 
matters  raised  by  the  firm,  that  there 
was  a  genuine  factual  dispute 
appropriate  for  an  evidentiary  hearing. 
Accordingly,  Anchor's  Motion  for 
Discovery  was  granted  in  part  and 
Anchor's  Motion  for  Evidentiary 
Hearing  was  denied. 

Economic  Regulatory  Administration, 
10/8/87.  KRD-0029.  KRZ-0069 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  an  evidentiary 
hearing  to  be  reconvened  in  an 
enforcement  proceeding  concerning 
Cities  Service  Oil  and  Gas  Corporation. 
With  respect  to  ERA's  request  to 
nominate  three  additional  witnesses,  the 
DOE  held  that  the  proposed  testimony 
of  two  of  the  witnesses  was  relevant  to 
the  credibility  of  Cities  witnesses  who 
have  testified  that  they  believed  that 
Cities  received  substantial  discounts  on 
the  exempt  crude  oil  that  it  purchased 
because  the  price-controlled  crude  oil 
that  it  sold  in  reciprocal  transactions 
was  destined  for  entitlements-exempt 
uses.  Accordingly,  the  DOE  permitted 
the  ERA  to  nominate  those  two 
witnesses.  With  respect  to  the  ERA 
Motion  for  Discovery,  the  DOE  found 
that  Cities  had  previously  provided  the 
ERA  with  all  documents  responsive  to 
its  request  Therefore,  no  determination 
on  the  merits  of  ERA's  discovery  request 
was  necessary. 


Refund  Applications 

American  Linen  Supply  Co.  et  oL  10/8/ 
87.  RF270-1549  et  al. 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
the  volumes  of  three  Applications  for 


Refund  from  the  $10.75  million  escrow 
fund  established  for  surface  transporters 
pursuant  to  the  Settlement  Agreement  in 
th  DOE  Stripper  Well  Exemption 
Litigation.  However,  one  claim  was 
adjusted  to  eliminate  gallons  claimed  for 
purchases  made  during  months  outside 
of  the  Settlement  Period.  Another  claim 
was  adjusted  to  eliminate  mathematical 
errors.  The  DOE  will  determine  a  per 
gallon  refund  amount  and  establish  the 
amount  of  each  company's  refund  after 
it  completes  its  analysis  of  all  Surface 
Transporter  claims. 

Apco  Oil  Corporation/Saco  Petroleum, 
Inc.,  Twin  City  Oil  Co..  Inc., 
Stockton  Oil  Company,  10/8/87. 
RF83-19,  RF83-152,  RF83-160 

The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for 
Refund  filed  by  firms  which  purchased 
refined  petroleum  products  fiom  Apco 
Oil  Corporation.  Under  the  standards 
established  in  Apco  Oil  Corp..  12  DOE 
H  85,149  (1985),  the  DOE  granted  the 
three  refund  claims.  The  refunds  granted 
in  this  proceeding  total  $12,196  ($8,635  in 
principal  and  $3,561  in  interest). 

Boise  Cascade  Corporation,  10/7/87, 
RR270-11 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  concerning 
the  company's  Motion  for 
Reconsideration.  The  company  sought 
the  nullification  of  application  for  refund 
and  related  waivers  and  releases  which 
it  filed  in  the  Surface  Transporters 
Escrow  proceeding  and  which  an 
affiliate  of  the  company  filed  in  the  Rail 
and  Water  Transporters  Escrow 
proceeding.  The  DOE  determined  that 
companies  which  file  applications  for 
the  M.D.L  378  escrow  and  their  parents, 
subsidiaries,  affiliates,  successors  and 
assigns  are  bound  by  the  waiver  and 
release  language  contained  in  those 
applications  and  thus  precluded  from 
filing  in  the  Subpart  V  proceeding. 

Bradley  Freight  Lines,  Inc.  et  al.  10/7/  . 
87,  RF270-542  et  ai 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  surface  transporters 
pursuant  to  the  settlement  agreement  in 
the  DOE  stripper  well  exemption 
litigation.  The  EKDE  approved  the 
gallonages  of  refined  petroleum  products 
claimed  by  four  companies  and  will  use 
those  gallonages  as  a  basis  for  the 
refund  that  will  ultimately  be  issued  to 
the  four  firms.  The  DOE  stated  that 
because  the  size  of  a  surface  transporter 
applicant's  refund  will  depend  upon  the 
total  number  of  gallons  that  are 
ultimately  approved,  the  actual  amounts 


of  the  four  firms'  refund  will  be 
determined  at  a  later  date. 

Burlington  Northern  Railroad  Company. 
The  Belt  Railway  Company  of 
Chicago.  10/7/87.  RF271-114. 
RF271-210 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
applications  submitted  by  two  affiliated 
rail  transporters  for  refunds  from  the 
Rail  and  Water  Transporters  (RWT) 
Escrow  established  as  a  result  of  the 
Stripper  Well  Settlement  Agreement. 
The  methods  used  by  the  applicants 
were  similar  to  those  accepted  by  the 
DOE  in  previous  Rail  and  Water 
decisions.  The  total  number  of  gallons 
approved  in  this  Decision  is 
3.946.251.704. 

California  &  Hawaiian  Sugar  Co.,  Barge 
Transport  Company,  Inc..  10/8/87, 
RF271-233.  RF271-234 

On  October  8. 1987,  the  Office  of 
Hearings  and  Appeals  (OHA)  issued  a 
Decision  and  Order  to  the  California  & 
Hawaiian  Sugar  Co.  and  the  Barge 
Transport  Company.  Inc.,  correcting 
technical  errors  in  the  Ordering 
Paragraphs  of  a  Decision  and  Order 
issued  to  the  same  parties  on  September 
15, 1987.  The  October  8  Decision  and 
Order  did  not  alter  either  OHA's 
original  determination  to  grant  the 
Applications  for  Refund  from  the  Rail 
and  Water  Transporters  Escrow  filed  by 
the  two  companies,  or  OHA's 
determination  that  the  two  firms 
purchased  a  total  of  47,333,809  gallons  of 
U.S.  petroleum  products  during  the 
Stripper  Well  Settlement  Period. 

CF Industries,  Inc.,  Agri-Trans 

Corporation,  10/8/87,  RF271-117. 
RF271-118 
The  Department  of  Energy,  (DOE) 
issued  a  Decision  and  Order  approving 
applications  submitted  by  two  affiliated 
water  transporters  for  refunds  from  the 
Rail  and  Water  Transporters  (RWT) 
Escrow  established  as  a  result  of  the 
Stripper  Well  SetUement  Agreement. 
Both  of  the  applications  were  partly 
owned  by  agricultural  cooperatives 
which  had  previously  received  a  refund 
from  another  Stripper  Well  escrow,  the 
Agricultural  Cooperatives  Escrow.  The 
DOE  found  that  no  single  agricultural 
cooperative  owned  a  controlling  interest 
in  the  applicants,  therefore,  the 
applicants  were  not  considered 
"Aifiliates"  of  the  cooperatives  under 
the  terms  of  Section  VI.A  of  the 
Settlement  Agreement.  Accordingly,  the 
DOE  held  that  the  RWT  Waiver  and 
Release  did  not  bar  the  applicants  from 
receiving  an  RWT  refund.  Both 
applicants  used  contemporaneous 


records  to  arrive  at  their  respective 
gallonage  and  supplied  sufficient 
documention  for  the  DOE  to  approve 
their  claims.  The  total  number  of  gallons 
approved  in  this  Decision  is  79,246.127. 

Cotter  a  Company,  10/7/87.  RF270-1261 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  concerning 
the  Application  for  Refund  submitted  by 
Cotter  &  Company  (Cotter)  in  the 
Surface  Transporters  Escrow, 
established  as  the  result  of  the  Stripper 
Well  Settlement  Agreement.  The 
applicant  based  its  claim  on  yearly  and 
monthly  tiiicking  statements.  The  DOE 
approved  Cotter's  claim  of  2,379,871 
gallons.  The  DOE  will  determine  a  per 
gallon  refund  amount  and  establish  the 
amount  of  the  company's  refund  after  it 
completes  its  analysis  of  all  Surface 
Transporter  claims. 

Crowley  Maritime  Corporation  et  al., 
10/6/87  RF271-98  et  al 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
applications  submitted  by  four  water 
transporters  for  refunds  from  the  Rail 
and  Water  Transporters  (RWT)  Escrow 
established  as  a  result  of  the  Stripper 
Well  SetUement  Agreement.  The 
methods  used  by  the  applicants  were 
similar  to  those  accepted  by  the  DOE  in 
previous  Rail  and  Water  decisions.  One 
of  the  applicants,  Sonat  Marine.  Inc. 
(Sonat)  had  been  absorbed  by  a 
partnership  after  Sonat  had  filed  its 
claim.  Paragraph  16  of  the  RWT  Order 
states  that  a  claimant  must  be 
incorportated  in  the  United  States  in 
order  to  be  eligible  for  an  RWT  refund. 
The  DOE  found  that  Maritrans 
Operating  Partners.  LP.  (Maritrans),  the 
partnership  which  had  absorbed  Sonat, 
could  receive  Sonat's  refund  because 
Sonat  was  an  injured  party  which  the 
RWT  Excrow  was  intended  to  remedy, 
and  the  RWT  Order  did  not  prohibit  a 
successor  fi-om  inheriting  the  right  to  a 
refund.  The  DOE  will  determine  a  per 
gallon  refund  amount  and  establish  the 
amount  of  each  applicant's  refund  after 
it  completes  its  analysis  of  all  Rail  and 
Water  claims.  The  total  number  of 
gallons  approved  in  this  Decision  is 
1.023.375.413. 

Dallas  Transit  System.  10/9/87,  RF270- 
1238 
The  Department  of  Energy  issued  a 
Decision  and  Order  denying  the 
application  submitted  by  Dallas  Transit 
System  for  a  refund  from  the  Surface 
Transporters  Escrow,  which  was 
established  as  a  result  of  the  Stripper 
Well  Agreement.  Dallas  Transit  System 
was  a  municipally-owned  and  operated 
transportation  carrier  during  the 
Settlement  Period.  The  Court's  order  in 


Stripper  Well  specifically  excluded 
governments  and  governmental 
authorities  from  being  eligible  to  receive 
a  Surface  Transporter  refund. 

Dover  Garage  II,  10/5/87.  RF270-1251 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  concerning 
the  Apphcation  for  Refund  submitted  by 
Dover  Garage  II  (Dover)  in  the  Surface 
Transporters  Escrow,  established  as  the 
result  of  the  Stripper  Well  SetUement 
Agreement.  Because  the  appUcant  did 
not  perform  any  transportation  services, 
the  DOE  determined  that  Dover  is  not  a 
member  of  the  class  for  which  the 
Surface  Transporters  Escrow  was 
established.  Dover's  Application  for 
Refund  was  therefore  denied. 

Ford  Motor  Company,  10/5/87,  RF271- 
188.  RF270-1511 

The  DOE  issued  a  Decision  and  Order 
analyzing  a  Rail  &  Water  Transporter 
(RWT)  Claim  and  a  Surface 
Transportation  Claim  filed  by  Ford 
Motor  Company.  The  DOE  determined 
that  waiver  language  contained  in  both 
the  RWT  release  and  the  Surface 
Transporter  release  prohibits  the  same 
firm  from  receiving  refunds  fi^m  the  two 
escrow  funds.  The  OHA  approved  the 
larger  of  the  two  claims  and  denied  the 
smaller. 

Getty  Oil  Company/Blue  Flame  Gas 
Co..  Inc.,  10/7/87.  RF265-568,  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  15  Applications  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  consent  order  that  the 
DOE  entered  into  wiUi  Getty  Oil 
Company.  Each  applicant  submitted 
information  indicating  the  volume  of  its 
Getty  purchases.  In  11  of  these  cases, 
the  applicants  were  eligible  for  a  claim 
below  the  $5,000  threshold.  In  the 
remaining  four  cases,  the  appficants 
elected  to  Umit  their  claims  to  $5,000. 
The  total  refunds  approved  in  this 
Decision  are  $67,366.  representing 
$33,583  in  principal  and  $33,783  m 
accrued  interest. 

Giant  Industries.  Inc..  10/5/87.  RF270- 
437 

The  Department  of  Energy  (DOE) 
issued  a  Decision  denying  the 
Application  for  Surface  Transporter 
Refund  submitted  by  Giant  Industries. 
Inc.  from  the  Surface  Transporters 
Escrow  pursuant  to  the  Settlement 
Agreement  in  the  DOE  Stripper  Well 
Exemption  Litigation.  The  DOE 
determined  that  Giant's  receipt  of  a 
refund  from  the  escrow  account 
estabUshed  for  Refiners  made  it 
ineligible  to  receive  a  Surface 
Transporter  refund. 


Greater  Houston  Transportation  Co.. 
Inc..  10/9/87.  RF270-1240 

The  Department  of  Energy  issued  a 
Decision  and  Order  approving  the 
Application  for  Refund  submitted  by 
Greater  Houston  Transportation  Co., 
Inc.  (Greater  Houston)  from  the  Surface 
Transporters  Escrow,  which  was 
established  as  a  result  of  the  Stripper 
Well  Agreement.  The  total  number  of 
gallons  approved  in  this  Decision  and 
Order  is  24.684,995. 

Gulf  Oil  Corporation/Bar  Mills  Market. 
10/9/87.  RF300-253 

The  Department  of  Energy  issued  a 
Decision  and  Order  approving  the 
Application  for  Refund  filed  by  Bar  Mills 
Market  from  a  Consent  Order  fund 
made  available  by  Gulf  Oil  Corporation. 
Since  the  firm's  refund  claim  was  for  an 
amount  below  the  $5,000  small  claims 
threshold.  Bar  Mills  was  not  required  to 
demonstrate  injury  in  order  to  receive  a 
refund.  The  total  refund  granted  was 
$756,  including  $637  in  principal  and 
$119  in  interest 

Gulf  Oil  Corporation/Cleveland  County. 
10/9/87,  RF300-256 

The  Department  of  Energy  issued  a 
Decision  and  Order  approving  the 
Application  for  Refund  filed  by 
Cleveland  County,  North  Carolina,  from 
a  Consent  Order  fund  made  available  by 
Gulf  Oil  Corporation.  Since  the 
applicant  was  a  government  entity  and 
an  end-user  of  Gulf  product  it  was  not 
required  to  demonstrate  injury  in  order 
to  receive  a  refund.  The  total  refund 
granted  was  $486.  including  $409  in 
principal  and  $77  in  interest. 

Hac  Farm  Lines,  Inc.  et  al.,  10/5/87, 
RF270-1663  et  al 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
the  volumes  of  four  Applications  for 
Refund  from  the  Surface  Transporters 
Escrow,  established  as  the  result  of  the 
Stripper  Well  SetUement  Agreement 
The  DOE  will  determine  a  per  gallon 
refund  amount  and  establish  the  amount 
of  each  company's  refund  after  it 
completes  its  analysis  of  all  Surface 
Transporter  claims. 

Holly  Farms  Poultry  Industries.  Inc.,  et 
al.  10/7/87,  RF270-1278  et  al 

The  Departinent  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
the  volumes  claimed  in  six  Applications 
for  Refund  from  the  Surface 
Transporters  Escrow  established  as  a 
result  of  the  Stripper  Well  Settlement 
Agreement.  In  its  analysis,  the  DOE 
found  that  the  six  claimants  are 
affiliated,  but  that  they  should  not  be 
deemed  to  have  waived  each  other's 
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rights  to  refunds  from  the  Surface 
Transporters  Escrow.  The  DOE  also 
decided  to  apply  the  250.000  gallon 
minimum  threshold  to  the  total  of  the  six 
applicants'  purchases,  thereby  allowing 
one  of  the  six  to  qualify  for  a  refund 
based  on  191,232  gallons.  The  DOE  will 
determine  a  per  gallon  refund  amount 
and  the  amount  of  each  applicant's 
refund  after  it  completes  is  analysis  of 
all  Surface  Transporter  claims.  "The  total 
number  of  gallons  approved  in  this 
Decision  is  49,583,380. 

Holsum  Bakeries.  Inc..  10/5/87.  RF270- 
1319 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  concerning 
the  Application  for  Refund  submitted  by 
Holsum  Bakeries.  Inc.  (Holsum]  in  the 
Surface  Transporters  Escrow, 
established  as  the  result  of  the  Stripper 
Well  Settlement  Agreement.  The  ' 

applicant  based  its  claims  on  the  | 

number  and  length  of  delivery  routes  it 
had  during  the  Settlement  Period.  The 
DOE  approved  Holsum's  claim  of 
1,500.205  gallons.  The  DOE  will 
determine  a  per  gallon  refund  amount 
and  establish  the  amount  of  the 
company's  refund  after  it  completes  its 
analysis  of  all  Surface  Transporter 
claims. 

Inland  Moving  &  Storage  Co.  et  al..  10/ 
5/87.  RF270-21  et  al. 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  in 
connection  with  its  administration  of  the 
10.75  million  dollar  escrow  fund 
established  for  Surface  Transporters 
pursuant  to  the  final  Settlement 
Agreement  in  the  DOE  Stripper  Well 
Exemption  Litigation.  The  DOE 
approved  four  applicants'  purchase 
volumes  of  products  that  include  motor 
gasoline  and  diesel  fuel.  Each  of  the 
transportation  companies  was  either  a 
"for  hire"  carrier  or  operated  a  "private 
fleet"  of  trucks.  The  companies  used 
various  actual  records  and/or 
conservative  estimates  to  report  their 
gallonage  claims.  Three  of  the 
companies  miscalculated  their  total 
purchase  volumes  of  petroleum.  The 
volumes  of  these  three  companies  were 
adjusted,  and  then  the  volumes  of  all 
four  firms  were  approved.  The  DOE 
stated  that  because  the  size  of  a  surface 
transporter  applicant's  refund  will 
depend  upon  the  total  number  of  gallons 
that  are  ultimately  approved,  the  actual 
amounts  of  the  four  firms'  refunds  will 
be  derived  at  a  later  date. 

Inland  Partners.  10/9/87.  RF270-900. 
RE271-111 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  dismissing 
an  application  submitted  by  Inland 


Partners  (Inland)  for  a  refund  from  the 
Rail  and  Water 'Transportation  Escrow 
(RWT)  and  an  application  submitted  by 
Inland  for  a  refund  from  the  Surface 
Transporters  Escrow  (Surface).  Both  of 
these  escrows  were  established  as  a 
result  of  the  Stripper  Well  Settlement 
Agreement.  Inland  had  previously 
received  a  refund  from  another  Stripper 
Well  Escrow,  the  Resellers  Escrow.  "The 
DOE  found  that  under  the  terms  of  the 
Waiver  and  Release  which  Inland 
signed  in  appljring  for  each  of  the  three 
escrows.  Inland  waived  its  right  to 
receive  a  refund  from  more  than  one 
escrow  account.  Accordingly,  the  DOE 
found  that  once  Inland  had  received  a 
refund  from  the  Resellers  Escrow,  it  was 
ineligible  for  either  an  RWT  or  Surface 
refund.  Accordingly,  the  DOE  dismissed 
Inland's  RWT  and  Surface  claims. 

Inman  Oil  Company /Mocker  Oil 

Company  et  ai.  10/5/87,  RF293-1 
etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  six  Applications  for  Refund 
filed  by  purchasers  of  Inman  Oil 
Company  motor  gasoline.  Each  firm 
applied  for  a  refund  based  on  the 
procedures  outlined  in  Inman  Oil 
Company.  15  DOE  f  85,514  (1987), 
governing  the  disbursement  of 
settlement  funds  received  from  Inman 
pursuant  to  a  ]une  23. 1980  Consent 
Order.  Three  of  the  applicants.  Hocker 
Oil  Company.  Stoney  Point  Service 
Station  and  Hamilton  &  Son 
Incorporated,  are  resellers  of  Inman 
motor  gasoline  who  claimed  refunds  of 
less  than  $5,000.  Using  the  small  claims 
presumption  for  resellers,  they  were 
deemed  to  have  been  injured  in  their 
purchases  from  Inman.  "Two  other 
applicants,  MFA  Oil  Company  and  the 
MFA  Cooperative  Association  No.  280. 
are  required  by  cooperative  agreements 
and  were  therefore  presumed  to  have 
been  injured.  Since  the  sixth  applicant, 
the  Defense  Fuel  Supply  Corporation 
was  an  end  user  of  Inman  motor 
gasoline,  it  was  also  presumed  to  have 
been  injured  by  Inman's  alleged 
overcharges.  After  examining  the 
applications  and  supporting 
documentation  submitted  by  the 
claimants,  the  DOE  concluded  that  they 
should  receive  refunds  totaling  $2,821. 
representing  $1,482  in  principal  and 
$1,339  in  accrued  interest. 

International  Distribution  Centers,  Inc. 
et  al.,  10/6/87,  RF270-1460  et  al. 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
Applications  for  Refund  from  the 
Surface  Transporters  Escrow  that  was 
established  as  the  result  of  the  Stripper 
Well  Settlement  Agreement.  In  its 


analysis  of  the  Applications,  the  DOE 
determined  that  each  company  had 
operated  motor  vehicles  for  surface 
transportation  during  the  Settlement 
Period  and  that  each  company's  vehicles 
used  over  250.000  gallons  of  petroleum 
products  during  the  Settlement  Period. 
Aa  a  result,  the  DOE,  determined  that 
each  company  was  a  member  of  the 
class  of  Surface  Transporters  for 
purposes  of  the  Surface  Transporters 
refund  proceeding  and  therefore  was 
eligible  to  receive  •  refund  bam  the 
Surface  Transporters  Escrow. 

Jack  B.  Kelley.  Inc..  Younger  Brothers, 
Inc.,  10/5/87.  RF270-174.  RF270- 
1726 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  regarding 
two  applications  for  refunds  from  the 
Surface  Transporters  Escrow 
established  as  the  result  of  the  Stripper 
Well  Settlement  Agreement.  The 
applications  were  Rled  by  Jack  B. 
Kelley,  Inc.  and  Younger  Brothers.  Inc.. 
both  of  which  acted  as  Surface 
Transporters  during  the  Settlement 
Period.  In  reviewing  the  applications, 
the  DOE  determined  that  gallons 
purchased  by  the  fimw  for  use  in 
company  vehicles  should  be  approved 
but  that  owner-operator  volumes  should 
be  excluded  from  the  firms'  claims 
because  the  firms'  owner-operators  paid 
for  the  products.  The  DOE  will 
determine  a  per  gallon  refund  amount 
and  estabhsh  the  amount  of  each 
company's  refund  after  it  completes  its 
analysis  of  all  Surface  Transporter 
claims. 

KUM.  Inc.  et  al.,  10/7/87.  RF270-501  et 
al. 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  surface  transporters 
pursuant  to  the  settlement  agreement  in 
the  DOE  stripper  well  exemption 
litigation.  The  DOE  approved  the 
gallonages  of  refined  petroleum  products 
claimed  by  four  transportation 
companies  and  will  use  those  gallonages 
as  a  basis  for  the  refund  that  will 
ultimately  be  issued  to  the  four  firms. 
The  DOE  states  that  because  the  size  of 
a  surface  transporter  applicant's  refund 
will  depend  upon  the  total  number  of 
gallons  that  are  ultimately  approved,  the 
actual  amounts  of  the  four  firms'  refunds 
will  be  determined  at  a  late  date.  The 
total  gallonage  approved  in  the  Decision 
was  303.424.769. 

M.  Cortese  Trucking  Co.,  Inc.  10/6/87, 
RF270-77 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  in 
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connection  with  its  administration  of  the 
10.75  million  dollar  escrow  fund 
established  for  Surface  Transporters 
pursuant  to  the  final  Settlement 
Agreement  in  the  DOE  Stripper  Well 
Exemption  Litigation.  The  DOE 
approved  Cortese's  purchase  volumes  of 
diesel  fuel  utilized  to  operate  its 
"private  fleet"  of  trucks.  The  company 
used  various  actual  records  and/or 
conservative  estimates  to  report  its 
gallonage  claim.  After  examining 
Cortese's  figures,  the  OHA  found  that 
there  was  reasonable  assurance  that  the 
company's  gallonage  claim  was  no 
greater  than  its  actual  petroleum 
product  consumption  during  the 
Settlement  Period.  The  DOE  stated  that 
because  the  size  of  a  surface  transporter 
applicant's  refund  will  depend  upon  the 
total  number  of  gallons  that  are 
ultimately  approved,  the  actual  amount 
of  Cortese's  refund  will  be  determined 
at  a  later  date. 

Manufacturers  Cartage  Company,  10/9/ 
87,  RF270-804 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
an  appUcation  submitted  by 
Manufacturers  Railway  Company 
(MRC)  for  a  refund  from  the  Rail  and 
Water  Transporters  (RWT)  Escrow  and 
dismissing  an  application  submitted  by 
Manufacturers  Cartage  Company  (MCC) 
for  a  refund  from  the  Surface 
Transporters  (Surface)  Escrow.  Both  of 
these  escrows  were  established  as  a 
result  of  the  Stripper  Well  Settlement 
Agreement.  MRC  and  MCC  are  affiliated 
companies.  The  DOE  found  that  under 
the  terms  of  the  Waiver  and  Release  of 
the  RWT  and  Surface  applications,  an 
applicant  or  its  affiliate  could  not 
receive  a  refund  from  more  than  one 
Stripper  Well  Escrow.  Accordingly,  the 
DOE  decided  to  consider  MRC's  RWT 
claim  and  dismiss  MCC's  Surface  claim 
because  the  RWT  claim  was  larger  than 
the  Surface  clahn.  The  DOE  found  that 
the  method  used  by  MRC  to  arrive  at  its 
gallonage  was  reasonable  and  approved 
MRC's  RWT  claim  in  full. 

Marathon  Petroleum  Company/David  S. 
Massengill  et  al.  10/8/87,  RF250- 
2728  etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  four  Applications  for  Refund 
filed  by  retailers  who  purchased 
products  covered  by  a  consent  order 
that  the  agency  entered  into  with 
Marathon  Petroleum  Company.  Each 
applicant  submitted  information 
indicating  the  volume  of  its  Marathon 
purchases.  None  of  the  applicants  was 
entitled  to  a  refund  greater  than  the 
$5,000  small  claims  presumption.  The 
sum  of  the  refunds  approved  in  this 


Decision  is  $2,580,  representing  $2,300  in 
principal  and  $280  in  accrued  interest. 

Mayflower  Transit.  Inc.:  Dorsey  Bus. 
Inc..  10/9/87.  RF270-1330.  RF270- 
1331 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  concerning 
the  Applications  for  Refund  submitted 
by  Mayflower  Transit,  Inc.  (Mayflower) 
and  Dorsey  Bus,  Inc.  (Dorsey)  in  the 
Surface  Transporters  Escrow, 
established  as  a  result  of  the  Stripper 
Well  Settlement  Agreement.  The  vast 
majority  of  the  gallons  claimed  by 
Mayflower  were  purchased  by  its 
owner-operators  rather  than  by 
Mayflower  itself.  Dorsey,  an  affiliated 
company,  did  not  use  any  owner- 
operators.  Mayflower  requested  a 
refund  based  on  the  volumes  purchased 
by  its  owner-operators  so  that  it  could 
distribute  that  portion  of  its  refund  to  its 
owner-operators.  The  DOE  denied 
Mayflower's  request  to  receive  a  refund 
on  behalf  of  its  owner-operators. 
Mayflower  is  therefore  eligible  to 
receive  a  refund  based  on  its  purchase 
of  3,348,609  gallons  and  Dorsey  is 
eligible  to  receive  a  refund  based  on  its 
purchase  of  2,270,918  gallons.  The  DOE 
will  determine  a  per  gallon  refund 
amount  and  establish  the  amount  of 
each  company's  refund  after  it 
completes  its  analysis  of  all  Surface 
Transporter  claims. 

Midwest  Energy  Freight  System,  Inc.  et 
al.  10/6/87,  RF270-143 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
applications  for  refund  from  the  Surface 
Transporter  Escrow  filed  by  eleven 
trucking  companies.  The  companies 
based  their  claims  on  motor  gasoline, 
motor  oil.  diesel  fuel  and  transmission 
fluid  that  their  vehicles  consumed  during 
the  settlement  period.  The  DOE 
approved  each  company's  purchase 
volumes  with  adjustments  in  some  cases 
to  discount  volumes  purchased  by 
owner-operators.  The  DOE  will 
determine  a  per  gallon  refund  amount 
and  establish  the  amount  of  each 
company's  refund  after  it  completes  its 
analysis  of  all  Surface  Transporter 
claims. 

Nabisco  Brands,  Inc.  et  al.,  10/9/87, 
RF270-1567  et  al. 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
the  volumes  of  seven  Applications  for 
Refund  from  the  $10.75  million  escrow 
fund  established  for  surface  transporters 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
Litigation.  In  this  Decision,  a  Canadian 
firm  was  deemed  eligible  to  receive  a 
refund  based  upon  its  purchases  of  fuel 


in  the  U.S.  during  the  Settlement  Period. 
Three  other  claims  were  adjusted  to 
eliminate  ineligible  gallons.  The  DOE 
will  determine  a  per  gallon  refund 
amount  and  establish  the  amount  of 
each  company's  refund  after  it 
completes  its  analysis  of  all  Surface 
Transportation  claims. 

Pyrofax  Gas  Corporation /Cherokee 
Brick  &  Tile  et  al..  10/7/87.  RF277-1 
etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  56  Applications  for  Refund 
filed  by  purchasers  of  Pyrofax  propane. 
Each  firm  applied  for  a  refund  based  on 
the  procedures  outlined  in  Pyrofax  Gas 
Corporation  15  DOE  |  85,494  (1987). 
governing  the  disbursement  of 
settlement  funds  received  from  Pyrofax 
pursuant  to  a  March  23. 1981  Consent 
Order.  The  applications  were  submitted 
by  resellers  and  retailers  claiming  $5,000 
or  less,  end  users  and  public  utilities.  All 
of  the  applicants  were  identified  in  the 
ERA  audit  file  and  all  agreed  to  rely  on 
the  information  therein.  Using  the  small 
claims  presumption  for  resellers  and 
retailers,  we  concluded  that  such 
applicants  were  injured.  Moreover,  all 
end  users  and  customers  of  public 
utilities  were  presumed  to  have  been 
injured.  Public  utilities  were  required  to 
submit  plans  explaining  how  they  would 
pass  their  refunds  on  to  their  customers 
and  how  they  would  notify  the 
appropriate  regulatory  body  of  their 
refund.  After  examining  the  applications 
and  supporting  documentation 
submitted  by  the  claimants,  the  DOE 
concluded  that  they  should  receive 
refunds  totaling  $1,904,848,  representing 
$1,076,126  in  principal  and  582,722  in 
accrued  interest 

Red  Star  Express  Lines  of  Auburn,  Inc., 
10/9/87.  RF270-227 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
an  application  for  refund  from  the 
Surface  Transporter  Escrow  filed  by  a 
trucking  company.  The  company  based 
its  claim  on  motor  oil  and  diesel  fuel 
which  it  used  during  the  Settlement 
Period.  The  DOE  approved  the 
company's  purchase  volume  and  will 
determine  the  amount  of  the  company's 
refund  after  it  completes  its  analysis  of 
all  Surface  Transporter  claims. 

Regional  Transit  Service.  Inc.,  10/9/87, 
RF270-1630 
The  Department  of  Energy  issued  a 
Decision  and  Order  in  connection  with 
its  administration  of  the  $10.75  million 
Surface  Transporters  Escrow  fund 
established  pursuant  to  the  Settlement 
Agreement  in  the  DOE  Stripper  Well 
Exemption  Litigation.  The  DOE 
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determined  that  because  Regional 
Transit  Service,  Inc.  is  a  governmental 
authority,  it  is  not  a  Surface  Transporter 
as  that  term  is  defined  in  the  Court's 
order.  Accordingly,  the  application  filed 
by  Regional  Transit  Service,  Inc.  was 
denied. 

Sahzman.  Inc..  et  al.  10/9/87,  RF27»- 
1000,  et  al.  ' 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
some  of  the  volumes  claimed  in  six 
Applications  for  Refund  from  the 
Surface  Transporters  Escrow 
established  as  a  result  of  the  Stripper 
Well  Settlement  Agreement.  Owner- 
operator  gallons  were  excluded  from 
each  of  the  claims  because  none  of  the 
applicants  demonstrated  that  it 
purchased  the  fuel  and  that  it  was  not 
reimbursed  specifically  for  such 
purchases.  The  DOE  will  determine  a 
p>^;r  gallon  refund  amount  and  the 
amount  of  each  applicant's  refund  after 
it  completes  its  analysis  of  all  Surface 
Transporter  claims.  The  total  number  of 
gallons  approved  in  this  Decision  is 
13,191,514. 

Sna-Land  Service.  Inc..  10/8/87,  RF271- 
200 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
an  application  submitted  by  Sea  Land 
Service,  Inc.  (Sea-Land)  for  a  refund 
from  the  Rail  and  Water  Transporters 
(RWT)  Escrow  and  dismissing  Sea- 
Land's  application  for  a  refund  from  the 
Surface  "Transporters  (Surface)  Escrow. 
Both  of  these  escrows  were  established 
as  a  result  of  the  Stripper  Well 
Settlement  Agreement.  The  DOE  found 
that  under  the  terms  of  the  waiver  amd 
Release  of  the  RWT  and  Surface 
applications,  an  applicant  could  noil 
receive  a  refund  from  more  than  one 
Stripper  Well  Escrow.  Accordingly,  the 
DOE  decided  to  consider  Sea-Land's 
RWT  claim  and  dismiss  its  Surface 
Claim  because  the  RWT  claim  was 
significantly  larger  than  the  Surface 
claim.  The  DOE  found  that  the 
documentation  submitted  by  Sea-Land 
to  support  its  RWT  claim  was 
persuasive  and  approved  the  entire 
amount  of  the  claim. 

State  Escrow  Distribution.  10/7/87. 
RF302-1 

The  Office  of  Hearings  and  Appeals 
ordered  the  DOEs  Office  of  the 
Controller  to  distribute  $12,260,000  to  the 
State  Governments.  Those  funds  had 
been  set  aside  for  distribution  to  the 
States  in  five  previously  issued 
decisions.  The  use  of  the  funds  by  the 
States  is  governed  by  the  Stripper  Well 
Settlement  Agreement. 


T.L.  James  &  Company.  10/8/87,  RF270- 
1582 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  in 
connection  with  its  administration  of  the 
$10.75  million  escrow  fund  established 
for  surface  transporters  pursuant  to  the 
Settlement  Agreement  in  the  DOE 
Stripper  Well  Exemption  Litigation.  The 
DOE  approved  T.L.  James  &  Company's 
claim  after  Litigation.  The  DOE 
approved  T.L.  James  &  Company's  claim 
after  deducting  gallons  claimed  for  use 
in  off/road  vehicles.  The  DOE  will 
determine  a  per  gallon  refund  amount 
and  establish  the  amount  of  the 
company's  refund  after  it  completes  its 
analysis  of  all  Surface  Transporter 
claims. 

The  Kroger  Co.  et  al.,  10/7/87,  RF270-20 
etal. 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
21  of  23  Applications  for  Refund  from 
the  Surface  Transporters  Escrow 
established  as  the  result  of  the  Stripper 
Well  Settlement  Agreement.  The 
applicants,  all  of  which  operated  "for 
hire"  or  a  private  fleet  of  trucks,  applied 
for  refunds  based  on  purchases  of  diesel 
fuel,  motor  gasoline,  and  lubricating  oils 
between  August  19, 1973  and  January  27, 
1981.  Thirteen  of  the  firms'  claims  were 
adjusted  to  exclude  volumes  consumed 
by  trucks  which  the  firms  leased  from 
owner-operators.  Two  of  the  applicants 
were  denied  because  documentation 
submitted  by  the  firms  demonstrated 
that  they  utilized  owner-operators  on  a 
100  percent  basis  during  the  Settlement 
period.  After  examining  the  figures 
presented  by  the  other  eight  applicants 
and  adjusting  some  of  their  volumes,  the 
DOE  found  that  there  is  reasonable 
assurance  that  the  21  companies' 
gallonage  claims  were  no  greater  than 
their  actual  petroleum  product 
consumption  during  the  Settlement 
Period.  The  DOE  will  determine  a  per- 
gallon  refund  amount  and  establish  the 
amount  of  each  company's  refund  after 
it  completes  its  analysis  of  all  Surface 
Transporter  claims. 

The  Penn  Centra/  Corporation,  et  al., 
10/9/87.  RF271-79  et  al. 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
applications  submitted  by  three 
affiliated  rail  transporters  for  refunds 
from  (he  Rail  and  Water  Transporters 
(RWT)  Escrow  established  as  a  result  of 
the  Stripper  Well  Settlement  Agreement. 
The  applicants  arrived  at  their 
respective  gallonage  using  methods 
similar  to  those  used  by  other  RWT 
applicants  and,  accordingly,  the  DOE 
approved  the  claims  in  full.  The  total 


number  of  gallons  approved  in  this 
Decision  is  3,507.371.806. 

Thompson  Brothers  Inc..  et  al,  10/9/87,    ' 
RF270-2291  et  al. 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
some  of  the  volumes  claimed  in  six 
Applications  for  Refund  from  the 
Surface  Transporters  Escrow 
established  as  a  result  of  the  Stripper 
Well  Settlement  Agreement.  Owner- 
operator  gallons  were  excluded  from 
four  of  the  claims  because  none  of  the 
four  applicants  demonstrated  that  it 
purchased  the  fuel  and  that  it  was  not 
reimbursed  specifically  for  such 
purchases.  The  DOE  will  determine  a 
per  gallon  refund  amount  and  the 
amount  of  each  applicant's  refund  after 
it  completes  its  analysis  of  all  Surface 
Transporter  claims.  The  total  number  of 
gallons  approved  in  this  Decision  is 
26,029,760. 

Tresler  Oil  Company/Defense  Fuel 
Supply  Center.  10/8/87.  RF295-4 
The  DOE  issued  a  Decision  granting  a 
refund  from  the  Tresler  Oil  Company 
escrow  account  to  a  retailer  of  Tresler 
motor  gasoline.  The  Applicant  elected  to 
apply  for  a  refund  based  upon  the 
presumptions  set  forth  in  the  Tresler 
decision.  Tresler  Oil  Company.  15  DOE 
H  85,522  (1987).  The  DOE  granted  a 
refund  of  $240  ($210  principal  and  S30 
interest). 

Wells  Cargo,  Inc.,  Nu-Car  Carriers.  Inc.. 

10/8/87;  RF270-1538,  RF270-1562 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
the  volumes  of  two  Applications  for 
Refund  from  the  $10.75  million  escrow 
fund  established  for  surface  transporters 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
Litigation.  However,  both  claims  were 
adjusted  to  eliminate  gallons  of 
ineligible  products.  The  DOE  will 
determine  a  per  gallon  refund  amount 
and  establish  the  amount  of  each 
company's  refund  after  it  completes  its 
analysis  of  all  Surface  Transporter 
claims. 
Wiley  Sanders  Truck  Lines,  Inc..  Losor 

&  Loser.  Inc.,  10/6/87;  RF270-W6. 

RF270-225 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  Surface  Transporters 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
Litigation.  The  DOE  approved  the 
volumes  of  refined  petroleum  products 
claimed  by  two  Surface  Transporters 
and  will  use  those  volumes  as  a  basis 
for  the  refunds  that  will  ultimately  be 
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issued  to  the  two  firms.  The  DOE  stated 
that  because  the  size  of  a  Surface 
Transporter  applicant's  refund  will 
depend  upon  the  total  number  of  gallons 
that  are  ultimately  approved,  the  actual 
amount  of  the  two  firms'  refunds  will  be 
determined  at  a  later  date.  The  total 
volume  approved  in  this  Decision  is 
13,080,721  gallons. 

Womeldorf,  Inc.  et  al..  10/8/87;  RF270- 
985  et  al. 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
the  volumes  claimed  in  11  Applications 
for  Refund  from  the  Surface 
Transporters  Escrow  established  as  a 
result  of  the  Stripper  Well  Settlement 
Agreement.  Aviation  gasoline  was 
excluded  from  one  of  the  claims  because 
it  was  not  a  product  used  for  Surface 
Transportation.  The  total  number  of 
gallons  approved  in  this  Decision  is 
117,017,018. 

Dismissals 

The  following  submissions  were  dismissed: 

Name  and  Case  No. 

Bueres  Mobil  Service:  RF225-10504 
Chas  F.  Gates  &  Sons.  Inc.;  RF27a-1642 
Golden  Gale  Petroleum  Co.;  RF225-9920 
Keller  Bus  Service;  RF270-1656 
Land  O'Lakes.  Inc^  RF270-1523 
Pittsburgh  &  Ohio  Valley  Railway  Co.; 

RF271-132 
Riteway  Transport.  Inc.;  RF270-1668 
Sackett  Oil  Co.,  Inc.;  RF225-5519 
Sause  Brothers  Ocean  Towing  Company; 

RF271-165 
Tajon,  Inc.;  RF270-1535 
Tex  Pack  Express;  RF2270-1669 
The  Quaker  Oats  Co.;  RF225-5569 
Tinus  A.  Chatman;  RF270-441 
Total  Petroleum,  Inc.;  RF225-1179,  RF225- 

1180 
Warren  Transport,  Inc.;  RF270-1606 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  pjn.  and  5:00  p.nu,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commerciaUy  published 
loose  leaf  reporter  system. 

November  10, 1987. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
|FR  Doc.  87-28761  Filed  11-18-87;  8:45  am) 

BILLING  CODE  64S(MM-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-32»2-«] 

Proposed  Settlement  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Responee, 
Compensation,  and  Liability  Act 

in  accordance  with  section  122(i)(l)  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1986,  as  amended,  notice  is 
hereby  given  of  a  proprosed 
administrative  settlement  concerning 
the  Union  Chemical  Co..  Inc..  hazardous 
waste  site  in  South  Hope.  Maine.  This 
settlement  agreement  lists  different 
signatory  parties  and  contains  more 
stringent  settlement  terms  that  the 
settlement  agreement  published  for 
comment  on  September  22. 1987,  and 
finalized  on  November  4, 1987.  This 
settlement  agreement  has  been 
proposed  for  approval  by  the  Regional 
Administrator  for  EPA  Region  I  on 
November  4, 1987.  Below  are  listed  the 
Settling  Parties  to  the  agreement: 

American  Biltrite,  Inc.;  BALSO 
Liquidating  Trust  for  Ball  &  Socket 
Plastics  Co.;  Bass  Harbor  Marine: 
Borduas  Graphics.  Inc.;  C&C  Yachts, 
Inc.;  Colby  College;  Cooper  Industries, 
Inc..  (for  Guardian  Corp.);  Crownmark 
Corp.;  Custom  Coating  &  Laminating 
Corp.;  Edlund  Company,  Inc.;  EM 
Industries.  Inc.,  (Maine  Pearl  Essence); 
Global  Specialties,  Inc.;  GWNCO, 
Successor  to  George  Newman  &  Co.; 
GWNCO,  Successor  to  Biddeford 
Industries;  Power  Electronics  Corp.; 
Precision  Components.  Inc.;  Quality 
Spraying  &  Stenciling,  Co.;  Spot-Biit 
Inc/Hyde  Athletic  Industries,  Inc.; 
Standard  Foundry  Company,  Inc.; 
Symmons  Industries,  Inc.;  Total  Waste 
Management  Corp.;  TRANSCO;  The  Pro 
Corporation;  U.S.  Air  Force;  Wolverine 
World  Wide,  Inc. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  section  122(h)  and 
122(d)(3)  of  CERCLA.  The  agreement 
obligates  each  Settling  Party  to  pay  its 
volumetric  share  of  Federal  and  State 
past  response  costs  and  to  pay  its 
volumetric  share  for  costs  in  performing 
a  Remedial  Investigation/Feasibility 
Study  plus  a  20%  premium  on  the  RI/FS 
and  oversight  costs. 

The  Environmental  Protection  Agency 
will  receive  for  thirty  days  from  the  date 
of  publication  of  this  notice  written 
comments  relating  to  this  agreement. 
Comments  should  be  addressed  to  the 
Regional  Administrator,  US  EPA,  Region 
I,  JFK  Federal  Building,  Boston,  MA 
02203  and  should  refer  to:  In  the  Matter 
of  Union  Chemical  Co.,  Inc.  Site,  U.S. 
EPA  Docket  No.  1-88-1003. 


A  copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  Region  I 
Office  of  Regional  Counsel,  JFK  Federal 
Building,  Boston,  MA  02203. 
Michael  R.  Deland. 
Regional  Administrator. 
[FR  Doc.  87-26725  Filed  11-18-87:  8:45  am] 
BILLING  CODE  «510  50  M 


FEDERAL  ELECTION  COMMISSION 

Clearinghouse  on  Election 
Administration;  Clearinghouse 
Advisory  Panel;  Meeting 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I)  and  Office  of 
Management  and  Budget  Circular  A-63. 
as  revised,  the  Federal  Election 
Commission  announces  the  following 
Advisory  Panel  meeting: 
Name:  Federal  Election  Commission 

Clearinghouse  Advisory  Panel 
Date:  9-10  December  1987 
Place:  Grand  Hyatt  Washington. 

Washington  Center.  1000  H  St.,  NW., 

Washington.  DC. 
Time: 

0900-1200;  1330-1700  on  9  December 
1987 

0900-1200: 1330-1770  on  10  December 
987 

Proposed  Agenda:  Discussion  sessions 
addressing  Absentee  Voting  Issues: 
Recent  Election  Case  Law; 
Implementation  of  Federal  Voting 
System  Standards.  Including  Software 
Escrow.  Model  for  Certifying  Test 
Authorities:  Review  of  Draft  Standards 
for  Direct  Electronic  Systems;  Status  of 
Legislation  Introduced  in  100th 
Congress;  Strategies  for  Implementing  a 
Computerized  Election  Management 
System;  Review  and  Impact  of  New 
Immigration  Laws;  Upcoming  Census; 
Polling  Place  Accessibility;  and  Election 
Management  Guidelines. 

Purpose  of  the  Meeting:  The  Panel 
will  discuss  the  agenda  items,  present 
their  views  on  problems  in  the 
administration  of  Federal  elections,  and 
formulate  recommendations  to  the 
Federal  Election  Commission 
Clearinghouse  for  its  future  program 
development. 

The  Advisory  Panel  meeting  is  open  to 
the  public,  dependent  on  available 
space.  Any  member  of  the  public  may 
file  a  written  statement  with  the  Panel 
before,  during,  or  after  the  meeting.  To 
the  extent  that  time  permits,  the  Panel 
Chairman  may  allow  public 
presentation  or  oral  statements  at  the 
meeting. 
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All  communications  regarding  this 
Advisory  Panel  should  be  addressed  to 
Penelope  Bonsall,  Clearinghouse  on 
Election  Administration,  Federal 
Election  Commission,  999  E  Street  NW.. 
Washington.  DC  20463. 

Date:  November  12, 1987. 
Scott  E.  Thomas. 

Chainnan,  Federal  Election  Commission. 
IFR  Doc.  87-28721  Filed  11-18-87;  8:45  aiU] 

WLUNG  COOE  (TIS-OI-H 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-801-OR] 

Major  Disaster  and  Related 
Determinations;  New  York 

ACENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Mr.  Gerald  J.  Connolly  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  York  to  have 
been  affected  adversely  by  this  declared 
major  disaster:  The  Counties  of  Albany. 
Columbia,  Dutchess,  Greene. 
Rensselaer,  Schenectady,  and 
Washington  for  Public  Assistance  only. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.518,  Disaster  Assistance] 

lulius  W.  Becton,  Jr.. 

Director,  Federal  Emergency  Management , 

Agency. 

IFR  Doc.  87-26679  Filed  11-18-87;  8:45  am] 

B4LUNG  COOE  671S-02-M 


summary:  This  is  a  notice  of  the 
lYesidential  declaration  of  a  major 
disaster  for  the  State  of  New  York 
(FEMA-aOl-DR),  dated  November  IJB. 
1087.  and  related  determinations. 
DATED:  November  10, 1987. 
FOR  FURTHER  INFORMATION  CONTACf: 
Neva  K.  Elliott,  Disaster  Assistancej 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

Notice:  Notice  is  hereby  given  that,  in 
a  letter  dated  November  10. 1987,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Disaster  | 
Relief  Act  of  1974,  as  amended  (42 
use.  5121  et  seq..  Pub.  L  93-288),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Slate  of  New  York 
resulting  from  a  severe,  unseasonable  winter 
storm  which  occurred  on  October  4. 1987,  is 
of  sufTicient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
l-ub.  L  93-288. 1,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of  New 
York. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  Tmd  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  Pub.  L.  93-288  for 
Public  Assistance  will  l)e  limited  to  75 
percent  of  total  eligible  costs  in  the 
designated  area. 

The  time  period  prescribed  for  tlte 
implementation  of  Section  313(a), 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance. 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 


By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  PoUdng. 
Secretary. 

Dated:  November  16. 1987. 
[FR  Doc.  87-26678  Filed  11-18-87;  8:45  am| 

WLUNG  CODE  SrSO-OI-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  Tding  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200058 

Title:  Indiana  Port  Commission 
Terminal  Agreement 

Parties:  Indiana  Port  Commission 
(Indiana);  Ceres  Marine  Terminals. 
Inc.  (Ceres) 

Synopsis:  Under  the  proposed 
agreement.  Ceres  leases  from  Indiana 
Transit  Shed  No.  1,  receives 
preferential  use  of  Berths  10  and  11. 
and  receives  full  exclusive  use  of 
outside  storage  areas  adjacent  to  each 
of  the  two  berths  at  the  Port  of 
Indiana — Bums  International  Harbor 
for  a  term  to  run  from  April  1. 1987. 
through  March  31. 1992. 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  Bank  Holding  Companies  of 
and  Acquisitions  of  Nonbanking 
Companies;  Banc  One  Corp^  et  aL 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  appUed 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemuis  not  later  than  December  4, 
1987. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Banc  One  Corporation,  Columbus, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  The  Marine 
Corporation.  Milwaukee.  Wiconsin.  and 
thereby  indirectly  acquire  Marine  Bank, 
N.A..  Milwaukee.  Wisconsin;  Marine 
Bank.  West  Delafield,  Wisconsin: 
Peoples  Marine  Bank  of  Green  Bay, 
Green  Bay.  Wisconsin;  Marine  Bank 
South.  N.A..  Mt.  Pleasant.  Wisconsin; 
Marine  Bank  Appleton.  N.A..  Appleton, 
Wisconsin;  Marine  Bank  Dane  County, 
Madison  Wisconsin;  Marine  First 
National  Bank.  Janesville.  Wisconsin; 
Citizens  Marine  National  Bank.  Stevens 
Point.  Wisconsin;  Marine  Bank 
Southwest,  N.Am  Elkhom.  Wisconsin; 
Marine  Bank  Monroe.  Monroe, 
Wisconsin:  West  Bend  Marine  Bank. 
West  Bend.  Wisconsin;  Marine  Bank 
Oshkosh,  N.A.,  Oshkosh.  Wisconsin; 
Marine  Bank  of  Beaver  Dam.  Beaver 
Dam.  Wisconsin;  Marine  National  Bank 
of  Neenah.  Neenah.  Wisconsin;  Fidelity 
Marine  Bank,  Antigo,  Wisconsin;  Marine 
Bank  Seymour.  N.A..  Seymour, 
Wisconsin:  Marine  Bank  of 
Campbellsport.  Campbellsport. 
Wisconsin;  Firstar  Bank  of  Clintonville. 
N.A..  Clintonville,  Wisconsin;  Marine 
Bank  Larsen.  Larsen  Wisconsin;  Marine 
Bank  Freedom.  Town  of  Freedom. 
Wisconsin;  Marine  Bank  Mequon. 
Mequon.  Wisconsin;  Marine  Bank. 
Bloomington.  Minnesota;  Marine  Bank. 
Bloomington,  Minnesota;  Marine  Bank 
Chicago,  Chicago.  Illinois. 

In  coimection  with  this  application. 
Applicant  also  proposes  to  acquire 
Marinebanc  Leasing  Company.  Inc.. 
Milwaukee.  Wisconsin;  Elmhurst. 
Illinois;  and  Bloomington,  Minnesota; 
and  thereby  engage  in  leasing  personal 
property  and  in  acting  as  agent,  broker, 
and  adviser  to  Marine  affiliate  banks  in 
connection  with  the  leasing  of  personal 
property  pursuant  to  {  22S.25(b)(5): 
Marine  Bank  Services  Corporation, 
Milwaukee,  Wisconsin;  and  Elmhurst, 
Illionis;  and  thereby  enagage  in 
providing  data  processing  pursuant  to 
S  225.25(b)(7);  and  The  Marine  Trust 
Company,  N.A..  Milwaukee.  Wisconsin, 
and  thereby  engage  in  performing 
functions  and  activities  that  may  be 
performed  by  a  trust  company,  including 
activities  of  a  fiduciary,  agency,  or 
custodial  nature  pursuant  to 


§  225.25(b)(3)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (lames  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  The  Farmers  &  Merchants  Bank 
Employee  Stock  Ownership  Plan  & 
Trust,  Beach.  North  Dakota;  to  become  a 
bank  holding  company  by  acquiring  an 
additional  13.6  percent  of  the  voting 
shares  of  Farmers  &  Merchants 
Bancshares.  Inc.,  Beach,  North  Dakota; 
and  thereby  indirectly  acquire  Farmers 
&  Merchants  Bank.  Beach.  North 
Dakota. 

In  connection  with  this  application. 
Applicant  also  proposes  to  engage  in 
making  and  servicing  loans  for  its  own 
account  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  Sunwest  Financial  Services,  Inc., 
Albuquerque.  New  Mexico;  to  acquire 
through  its  wholly  owned  subsidiaries, 
Sunwest  Acquisition  Corp.. 
Albuquerque,  New  Mexico  and  Sunwest 
Merger  Corp..  Albuquerque.  New 
Mexico,  the  voting  shares  of  Southwest 
Bancshares.  Inc..  El  Paso.  Texas,  and 
thereby  indirectly  acquire  American 
Bank  of  Commerce.  El  Paso.  Texas,  and 
American  Bank  of  Conunerce-East,  EI 
Paso.  Texas.  In  addition,  Sunwest 
Acquisition  Corp.  and  Sunwest  Merger 
Corp.  have  applied  to  become  bank 
holding  companies. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  expand  its 
current  credit  related  insurance  agency 
and  reinsurance  activity  to  cover 
extensions  of  credit  by  the  proposed 
Texas  subsidiary  banks.  Comments  on 
this  application  must  be  received  by 
December  9. 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  13, 1987 
Jamm  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-28661  Filed  ll-lfr^7:  8:45  am] 
WLLMG  COOE  •31IM>1-M 


The  Bank  of  New  York  Co^  Inc.; 
Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  87- 
23787)  published  at  page  38273  of  the 
issue  for  Thursday.  October  15, 1987. 

Under  the  Federal  Reserve  Bank  of 
New  York,  the  entry  for  Bank  of  New 
York  Company.  Inc.  is  revised  to  read  as 
follows: 


A.  Federal  Reserve  Bank  of  New  York 

(A.  Marshall  Puckett,  Vice  President),  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  The  Bank  of  New  York  Company, 
Inc.,  New  York,  New  York;  to  acquire 
100  percent  of  the  voting  shares  of  Irving 
Bank  Corporation,  New  York,  New  York, 
and  thereby  indirectly  acquire  Irving 
Trust  Company,  New  York,  New  York: 
The  Bank  of  Lake  Placid,  Lake  Placid, 
New  York;  Bank  of  Long  Island, 
Babylon,  New  York;  Central  Trust 
Company,  Rochester,  New  York:  Dutch 
Bank  and  Trust  Company, 
Poughkeepsie,  New  York;  Endicott  Trust 
Company,  Endicott,  New  York:  The  First 
National  Bank  of  Hancock.  Hancock, 
New  York,  the  First  National  Bank  of 
Moravia,  Moravia,  New  York:  the  Fulton 
County  National  Bank  &  Trust 
Company,  Gloversville,  New  York;  the 
Hayes  National  Bank,  Clinton,  New 
York;  The  Merchants  National  Bank  & 
Trust  Company  of  Syracuse,  Syracuse, 
New  York;  Nanuet  National  Bank, 
Nanuet,  New  York;  Union  National 
Bank,  Albany,  New  York;  and  Scarsdale 
National  Bank  and  Trust  Company, 
Scarsdale,  New  York. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire 
Irving  Business  Center.  Inc.,  New  York, 
New  York,  and  thereby  engage  in  the 
business  of  marketing  the  products  and 
services  of  Irving  Trust  Company 
pursuant  to  S  225.25(b)  (1)  and  (5);  Irving 
Financial  Centers,  Inc.,  New  York,  New 
York,  and  thereby  engage  in  consumer 
lending  and  commercial  lending  to  local 
business  pursuant  to  §  225.25(b)(1); 
Irving  Life  Insurance  Company,  New 
York,  New  York,  and  thereby  engage  in 
providing  credit-related  life,  mortgae 
and  health  insurance  pursuant  to 
§  225.25(b)(8);  Irving  Trust  Company 
California,  San  Francisco,  California; 
and  thereby  engage  in  providing 
fiduciary,  custody  and  investment 
management  services  pursuant  to 
§  225.25(b)(3);  Irving  Trust  Company 
Florida,  Miami,  Florida;  and  thereby 
engage  in  providing  fiduciary,  custody 
and  investment  management  services 
pursuant  to  S  225.25(b)(3);  One  Wall 
Street  Brokerage,  Inc.,  New  York,  New 
York,  and  thereby  engage  in  securities 
brokerage  activities  pursuant  to 
S  225.25(b)(15);  Briggs.  Schaedle  Futures 
Inc.,  New  York.  New  York,  and  thereby 
engage  in  futures  commission  merchant 
for  nonaffiliated  persons  in  the 
execution  and  clearance  of  futures 
contracts  and  options  on  futures 
contracts  pursuant  to  §  225.25(b)(18); 
Liberty  Brokerage,  Inc.,  New  York,  New 
York,  and  thereby  engage  as  interdealer 
broker  of  U.S.  Government  Securities 
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purauant  to  1 225^(b)(15);  Irving 
Services  Corporatioiu  New  York,  New 
York,  and  thereby  engage  in  servicing 
loans  primarily  related  to  credit  card 
purchases  and  providing  data 
processing  services  to  others  pursuant  to 
§  225^  (bHl)  and  (bH?);  and  Irving 
Leasing  Corporation.  New  York,  New 
York,  and  its  twelve  subsidiaries,  and 
thereby  engage  in  leasing  personal  or 
real  property  or  acting  as  agent,  broker 
or  adviser  in  leasing  such  property 
pursuant  to  9  22S,25(b)(5)  of  the  Board's 
Regulation  Y. 

Comments  on  this  application  must  be 
received  by  December  4. 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  13. 1987. 
|ame*  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-26660  Rled  11-18-87:  8:45  am] 

BILUNG  COOC  •219-OVai 


AppNeations  To  Engage  de  novo  in 
Pennissa>ie  Nonbanldng  Activities; 
itorthem  Trust  Corp.,  et  af. 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23la)(l)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.SuC. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or    j 
through  a  subsidiary,  in  a  nonbankihg 
activity  that  is  listed  in  §'225.25  of 
Regulation  Y  as  closely  related  to    j 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the  i 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  s«ch 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound    { 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 


hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  praposaL 

Unless  otherwise  noted,  comments 
regarding  the  apphcations  mast  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  4. 1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Northern  Trust  Corporation, 
Chicago.  Illinois;  to  engage  de  novo 
through  its  subsidiary,  Northern  Futures 
Corporation,  Chicago,  Illinois,  in  acting 
as  a  futures  commission  merchant  and 
providing  investment  advice  on 
financial  futures  and  options  on  futures, 
pursuant  to  §  225.25  (bKl8)  and  (b)(19] 
of  the  Board's  Regulation  Y.  Comments 
on  this  application  must  be  received  by 
December  2, 1987. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Bren-Mar  Properties,  Inc.. 
Columbia,  Missouri;  to  engage  de  novo 
in  direct  lending  activities  pursuant  to 
§  225.25(bKl)  of  the  Board's  Regulation 
Y. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Maricet  Street,  San 
Francisco,  California  94105: 

1.  San  Diego  Financial  Corporation, 
San  Diego,  California;  to  engage  de  novo 
through  its  subsidiary,  San  Diego 
Financial  Capital  Management,  Inc.,  San 
Diego,  California,  in  serving  as 
investment  advisor  to  an  investment 
company  pursuant  to  §  225.25(b)(4)(iii) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  13, 1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-26662  Filed  11-18-87;  8:45  am) 

BILLING  COOe  8210-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collection 
Acthfities  Under  0MB  Review 

GSA  hereby  gives  notice  under  the 
Paperwork  Reduction  Act  of  1980  that  it 
is  requesting  the  Office  of  Management 
and  Budget  to  authorize  a  new 
information  collection  required  under 
the  Buy  American  Act. 
AGENCY:  Office  of  Acquisition  Policy. 
GSA. 

ADORESSCS:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  Room 


3235,  NECffi.  Wa^imgton,  DC  20509,  and 

to  Rodney  P.  Lantier,  GSA  Clearance 

Officer,  General  Sovices 

AdministratioD  (CAID),  Washington.  DC 

20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ida  Ustad.  202-586-1224. 

Purpose:  Contractors  must  provide 
informaticm  on  costs  of  foreign 
construction  matnials  so  the  costs  can 
be  compared  with  costs  of  domestic 
materials  to  see  which  must  be  used 
under  the  law. 

Annual  Reporting  Burden: 
Respondents,  120;  responses.  120; 
estimated  average  response  time.  1  hour. 

Copy  of  Proposal:  Readers  may 
obtain  a  copy  of  the  proposal  by  writing 
the  Directives  and  Repeats  Management 
Branch  (CAID),  Rm.  3015.  GS  Bldg.. 
Washington,  DC  20405,  or  by 
telephoning  202-566-0668. 

Dated:  November  13, 1987 
Emily  CKaian 

Director,  Information  Management  Division. 
[FR  Doc.  87-26655  Filed  11-18-87;  8:45  amj 

BILUNO  CODE  8S20-61-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

National  Advisory  Mental  Health 
Council;  Meeting 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  the  agency's 
National  Advisory  Mental  Health 
Council  in  the  month  of  December  1987. 
Committee  members  will  discuss  NIMH 
policy  issues  and  will  include  current 
administrative,  legislative,  and  program 
developments.  Attendance  by  the  public 
will  be  limited  to  space  available. 
COMMITTEE  NAME:  National 
Advisory  Mental  Health  Council. 
DA  TE  AND  TIME-  December  3-4: 9:00 
a.m. 

PLACE:  National  Institutes  of  Health. 
Building  #31,  Conference  Room  #10, 
9000  Rockville  Rke,  Bethesda,  Maryland 
20892 

STATUS  OP  MEETING:  Open. 
CONTACT:  TL&ch^  Driver,  Parklawn 
Building,  Room  9-105.  5600  Fishers  Lane 
Rockville,  Maryland  20857.  (301)  443- 
3367. 

PURPOSE:  The  National  Advisory 
Mental  Health  Council  advises  the 
Secretary  of  Health  and  Human 
Services,  the  Administrator,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institute  of  Mental  Health 
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regarding  policies  and  programs  of  the 
Department  in  the  field  of  mental  health. 
The  Council  reviews  applications  for 
grants-in-aid  relating  to  research  and 
training  in  the  filed  of  mental  health  and 
makes  recommendations  to  the 
Secretary  with  respect  to  approval  of 
applications  for,  and  amount  of,  these 
grants. 

Substantive  information,  summaries 
of  the  meetings,  and  roster  of  committee 
members  may  be  obtained  from  Ms. 
Joanna  Kieffer.  NIMH  Committee 
Management  Officer.  Room  9-94. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
4333. 

Peggy  W.  CockriU. 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
A  dministration. 

Dale:  November  13, 1987. 

|FR  Doc.  87-26657  Filed  11-18-87;  8:45  am) 
BIUJNO  CODE  41*fr-2e 


Food  and  Drug  Administration 
■  Docket  No.  76N-0366] 

Provisionally  and  Permanently  Listed 
Uses  of  FD&C  Red  No.  3  and  of  Its 
Lakes;  Request  for  Data  for  Specific 
Uses 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting  that 
all  persons  interested  in  the  continued 
use  of  FD&C  Red  No.  3  and  its  lakes  in 
food,  drugs,  and  cosmetics  submit  to 
FDA  data  pertaining  to  the  sale  and  use 
of  this  color  additive  (in  food,  drugs,  and 
cosmetics).  The  requested  information 
will  be  used  to  assess  potential 
exposure  and  to  allocate  the  allowable 
safe  uses  of  FD&C  Red  No.  3  among  the 
prevailing  uses  if  allocation  is  necessary 
and  appropriate,  based  upon  the 
agency's  evaluation  of  available 
toxicological  data. 

DATES:  Information  to  be  submitted  by 
December  21, 1987. 
ADDRESS:  All  information  is  to  be 
submitted  to  the  Division  of  Food  and 
Color  Additives  (HFF-330).  Center  for 
Food  Safety  and  Applied  Nutrition.  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gerad  L.  McCowin.  Division  of  Food 

and  Color  Additives  (HFF-330).  Center 

for  Food  Safety  and  Applied  Nutrition, 

Food  and  Drug  Administration,  200  C  St. 

SW.,  Washington,  DC  20204.  202-472- 

5676. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

FD&C  Red  No.  3  is  provisionally  Usted 
for  use  in  cosmetics  and  externally 
applied  drugs.  Its  lakes  are  provisionally 
listed  for  all  uses  (21  CFR  81.1).  The  use 
of  FD&C  Red  No.  3  in  food  and  ingested 
drugs  is  permanently  listed  (21  CFR 
74.303  and  74.1303.  respectively). 

The  results  of  long-term  feeding 
studies  on  FD&C  Red  No.  3  submitted  by 
The  Certified  Color  Manufacturers' 
Association  (CCMA)  showed  a 
treatment  related  occurrence  of  thyroid 
tumors  when  the  color  additive  was 
administered  in  the  diet  of  Charles  River 
CD-I  rats.  In  1983  at  the  request  of  the 
agency  the  results  of  the  long-term 
feeding  studies  were  reviewed  by  the 
Board  of  Scientific  Counselors  of  the 
National  Toxicology  Program  Review 
Committee  (the  Board). 

The  Board  concluded  that  long-term 
administration  of  FD&C  Red  No.  3  at  a 
level  of  4  percent  in  the  diet  of  Charles 
River  CD-I  male  rats  resulted  in  a 
significantly  higher  incidence  of  thyroid 
follicular  cell  adenomas  and  carcinomas 
when  compared  to  concurrent  control 
rats  and  that  the  evidence  was 
insufficient  to  support  a  determination 
as  to  the  mechanism  (primary  or 
secondary)  of  the  effects.  The  report  of 
the  Board  and  the  other  reports 
referenced  here  are  on  file  in  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane.  Rockville,  MD  20857. 

CCMA  subsequently  notified  the 
agency  that  it  was  sponsoring  short-term 
studies  to  attempt  to  elucidate  the 
mechanism  of  action  of  FD&C  Red  No. 
3 — primarily  to  determine  if  it  is  due  to  a 
secondary  effect.  The  results  of  these 
studies  were  submitted  to  FDA  for 
evaluation. 

A  Peer  Review  Panel  of  scientists  (the 
Panel)  was  convened  and  directed  to 
make  an  inquiry  into  whether  available 
data  indicated  that  FD&C  Red  No.  3  had 
a  secondary  mechanism  of  action  and 
whether  any  potential  human  risk  from 
exposure  to  the  color  additive  could  be 
determined.  The  Panel's  report,  "An 
Inquiry  Into  The  Mechanism  of 
Carcinogenic  Action  of  FD&C  Red  No.  3 
And  Its  Significance  for  Risk 
Assessment,"  was  submitted  to  the 
agency  in  July  1987. 

The  agency's  preliminary  review  of 
the  Panel's  report  along  with  all 
available  data  indicate  that  it  may  be 
necessary  for  the  agency  to  limit  the 
aggregate  uses  of  FD&C  Red  No.  3,  i.e.,  it 
may  be  necessary  to  allocate  the 
allowable  uses  of  the  color  additive 
among  all  of  its  prevailing  uses  in  food, 
drugs,  and  cosmetics.  If  necessary,  such 
allocation  would  be  based  on  the 


information  received  in  response  to  this 
notice  from  persons  interested  in  the  use 
of  FD&C  Red  No.  3  in  food,  drugs,  and 
cosmetics,  and  other  available 
information. 

Moreover,  the  agency  is  considering 
what  effect,  if  any,  the  recent  decision  in 
Public  Citizen  v.  Young  (D.C.  Cir.  No. 
86-1548.  October  23. 1987).  has  on  the 
listing  of  this  color  additive. 

Pursuant  to  section  706(b)(8)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
and  to  21  CFR  70.45  of  the  color  additive 
regulations,  the  Commissioner  of  Food 
and  Drugs  hereby  notifies  all  persons 
interested  in  the  use  of  FD&C  Red  No.  3 
in  food,  drugs,  or  cosmetics  to  submit, 
not  later  than  December  21, 1987.  data 
on  all  uses  of  FD&C  Red  No.  3  in  food, 
ingested  drugs,  and  ingested  cosmetics, 
and  externally  applied  drugs,  and 
externally  applied  cosmetics.  This 
section  of  the  act  directs  the  Secretary 
to  allocate  the  allowable  levels  of  use  of 
a  color  additive  when  the  data  before 
him  or  her  fail  to  show  that  the  additive 
would  be  safe  and  otherwise 
permissible  to  list  for  all  uses.  In 
determining  which  use  or  uses  of  the 
additive,  if  any.  shall  remain  or  be 
listed,  the  Secretary  shall  take  into 
account,  among  other  things,  safety, 
marketability,  industry  dependence, 
aggregate  exposure  due  to  all  uses,  and 
availability  of  substitutes  for  the 
additive. 

Persons  responding  to  this  notice 
should  include  (but  are  not  limited  to) 
primary  color  manufacturers;  secondary 
color  manufacturers  (e.g.,  manufacturer 
or  distributors  of  the  color  additive,  its 
lakes  or  mixtures  containing  FD&C  Red 
No.  3  or  its  lakes);  manufacturers  of 
food,  drug,  and  cosmetic  products;  trade 
associations,  and  other  manufacturing 
organizations. 

II.  Data  Requested 

Sales  of  FDe<:  Red  No.  3  in  1986 

FDA  is  requesting  from  primary  and 
secondary  manufacturers  of  FD&C  Red 
No.  3.  the  following  information  on  the 
use  and  distribution  of  FD&C  Red  No.  3 
straight  color  additive,  its  lakes,  or  color 
additive  mixtures  containing  FD&C  Red 
No.  3  or  its  lakes: 

For  primary  manufacturers: 

(1)  The  identity  of  each  form  (i.e., 
straight  color,  lake,  or  mixture)  of  FD&C 
Red  No.  3  sold.  For  color  additive  lakes 
and  mixtures,  include  the  content  of 
FD&C  Red  No.  3  in  percent.  For  color 
additive  mixtures,  include  the  trade 
name  or  brand  name  of  the  mixture. 

(2)  For  each  form  of  FD&C  Red  No.  3 
identified  in  (1)  above,  the  poundage 
sold,  categorized  by  use,  i.e.,  whether  for 
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use  in  food,  drugs,  cosmetics,  or  other 
use. 

(3)  For  each  form  of  FD&C  Red  No.  3 
identified  in  (1)  above,  the  {Kjundage 
sold  to  secondary  manufacturers  for 
unspecified  use. 

For  secondary  manufacturers: 

(4)  The  identity  of  each  form  (i.e., 
straight  color.  lake  or  mixture)  of  FD&C 
Red  No.  3  sold  for  use  in  food,  drugs, 
cosmetics  or  other  use. 

(5)  The  identity,  including  trade  name 
or  brand  name,  of  each  color  additive 
mixture  containing  FD&C  Red  No.  3  sold 
for  use  in  food,  drugs,  cosmetics,  or   I 
other  use.  i 

(6)  For  each  form  identified  in  (4) 
above,  the  content  of  FD*C  Red  No.  3  in 
percent. 

(7)  The  poundage  of  each  form  of 
FD&C  Red  No.  3  identified  in  (4)  above 
that  was  sold,  categorized  by  use,  i.e., 
whether  for  use  in  food,  drugs, 
cosmetics,  or  other  use. 

For  the  purposes  of  this  request,  a 
primary  manufacturer  is  the 
manufacturer  who  obtains  certification 
of  the  batch  of  color  additive.  (Under  the 
color  additive  regulations,  a  primary 
manufacturer  may  (1)  sell  the  certified 
color  additive  without  further  processing 
for  use  in  food,  drugs,  and  cosmetics;  (2) 
process  the  certified  color  additive  into 
mixtures  for  distribution  to  the  food, 
drug,  or  cosmetic  industry;  or  (3)  sell  the 
certified  color  additive  to  secondary 
manufacturers.)  A  secondary 
manufacturer  may  be  defined  as  a 
manufacturer  who  does  not  obtain 
certification  of  the  batch  of  FD&C  Red 
No.  3  but  who  formulates  mixtures  of 
previously  certified  color  additives 
including  color  additive(s) — plus-diluent 
mixtures  or  color  additive(s] — plus- 
excipient  mixtures  for  distribution  to  the 
food,  drug,  or  cosmetic  industry. 


Permanent  and  Provisional  Listed  Uses 
ofFD8€  Red  No.  3  in  Food.  Drugs,  and 
Cosmetics  in  1986 

FDA  is  requesting  from  manufacturers 
of  food,  drugs,  and  cosmetic  products, 
the  following  information  about 
products  containing  FD&C  Red  No.  3  or 
its  lakes  or  mixtures  thereof: 

(1)  The  name  (including  brand  name] 
of  the  product  containing  FD&C  Red  No. 
3. 

(2)  Product  class  descriptor  for  each 
product  identified  in  (1)  above.  For  | 
foods,  use  the  descriptcws  found  in  21 
CFR  170.3(n)  plus  the  descriptor  "dietary 
supplement."  For  drugs  classify  the  1 
product  (a)  as  oral,  or  externally       I 
applied;  (b)  as  over-the-counter  (OTC) 
or  prescriptioo;  and  (c)  by  one  (or  more 
if  appropriate)  of  the  following  use 
descriptors: 
analgesic 


antimicrobial 

antiperspirant 

cardiological 

coagulation 

contraceptive 

dental 

ear 

endocrine 

eye 

gastrointestinal 

metabolic 

neuropharmacological 

nose,  throat,  and  oral  cavity  (other  than 

dental) 
oncological 
radiopharmaceutical 
renal 
surgical 

For  cosmetics,  use  the  cosmetic 
product  categories  found  in  21  CFR  720.4 
(c),  including  the  appropriate 
subcategory  within  each  of  the  13  main 
categories  of  product. 

(3)  For  each  product  identified  in  (1)  . 
above,  the  identity  of  the  form  of  FD&C 
Red  No.  3  (straight  color  or  lake)  or  the 
identity  (trade  name]  of  the  mixture 
used  in  the  product. 

(4)  For  each  product  identified  in  (1) 
above,  the  poundage  of  FD&C  Red  No.  3. 
lake,  or  mixture  used  in  the  product. 

(5)  For  each  product  identified  in  (1) 
above,  the  level  of  FD&C  Red  No.  3  (or  if 
a  lake  or  mixture,  the  amount  of  the  lake 
or  mixture)  in  percent  (g/lOOgms  of 
product)  in  the  product  as  sold  to  the 
consumer. 

(6)  Any  use  instructions  for  the 
product,  including  dilution  of  the 
product  or  specific  use  (e.g.,  dosage)  of 
the  product  that  would  affect  exposure 
to  the  product. 

Justification  for  the  Permanent  and 
Provisional  Listed  Uses  of  FD&C  Red 
No.  3  in  1986 

FDA  is  also  requesting  data  to  provide 
detailed  reasons  at  to  why  FD&C  Red 
No.  3  is  needed  in  each  product 
identified  above.  These  data  should 
identify  the  name  of  possible  alternative 
color  additives  and  any  other 
information  that  will  assist  the  agency 
in  determining  the  relative  importance 
of  the  use  of  FD&C  Red  No.  3  in  specific 
products. 

Address 

The  requested  data  should  be  sent  to 
the  Division  of  Food  and  Color 
Additives  (HFF-330),  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  HC  20204.  The  requested 
data  should  be  identified  with  Docket 
No.  76N-0366  and  the  label  should  read 
"FD&C  Red  No.  3  Usage  InformaHon." 

Failure  to  submit  the  requested  data 
could  result  in  some  uses  not  being 


considered  if  it  is  necessary  to  allocate 
an  "allowable  safe  tolerance". 

Dated:  November  9, 19S7. 
|ohn  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

[PR  Doc.  87-26658  Filed  11-1&-87;  8:45  am) 

BILLING  CODE  4160-01-M 


Health  Care  Fhiancing  Administration 

Privacy  Act  of  1974;  Annual  Review  of 
Systems  of  Records 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

Pursuant  to  the  provisions  of 
paragraph  3a(8)  of  Appendix  I  to  the 
Executive  Office  of  Management  and 
Budget  (EOMB]  Circular  No.  A-130. 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,"  dated  December  12, 1985, 
we  have  conducted  a  review  of  each 
Privacy  Act  system  of  records  under  our 
control  to  ensure  accuracy.  As  a  result 
of  this  review,  notice  is  hereby  given 
that  HCFA  is  deleting  thirteen  and 
revising  ten  systems  of  records.  All 
changes  being  published  are  editorial  in 
nature,  and  reflect  organizational 
changes  and  other  minor  administrative 
revisions  which  have  occurcd  since  the 
last  publication  of  the  material  in  the 
Federal  Register. 

The  following  systems  are  being 
eliminated: 

Note. — All  systems  were  last  published  on 
October  13, 19B2  unless  otherwise  noted. 

1. 09-70-0001  "Medicare  Second 
Surgical  Opinion  Experiments".  HHS/ 
HCFA/ORD.  (47  FR  45694). 

2.  09-70-0004  "Durable  Medical 
Equipment  Experiment".  HHS/ HCFA/ 
ORD.  (47  45695). 

3.  09-70-0011  "Evaluation  of  the 
Impact  of  Surgical  Screening  Based 
Upon  Union  Member  Utilization  of  the 
Pre-Surgical  Consultant  Benefit 
(Statistics)",  HHS/HCFA/ORD.  (47  FR 
45700). 

4.  09-70-0014  "Survey  of  Physicians' 
Administrative  and  Practice  Costs  and 
Medicaid  Participation".  HHS/HCFA/ 
ORD.  (47  FR  45701). 

5.  09-70-0015  "Ambulatory  Surgery 
Research  Project",  HHS/HCFA/ORD. 
(47  FR  45702). 

6.  09-70-0021  "Health  Maintenance 
Organization  Prospective 
Reimbursement  Demonstrations",  HHS/ 
HCFA/ORD.  (47  FR  45706). 

7.  09-07-0023  "Evaluation  of  Home 
Dialysis  Aide  Demonstration",  HHS/ 
HCFA/ORD.  (47  FR  45708). 
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8. 09-07-0024  "Medicare/Medicaid 
Hospice  Demonstration".  HHS/HCFA/ 
ORD.  (47  FR  45710). 

9.  09-70-0025  "Evaluation  of  the  Long- 
Term  Health  Care  Program".  HHS/ 
HCFA/ORD.  (47  FR  45713). 

10.  09-07-0027  "Evaluation  of  the 
HMO  Capitation  Demonstrations", 
HHS/HCFA/ORD.  (47  45715). 

11. 09-70-0521  "Medicare  Beneficiary 
Claims  for  Emergency  Services",  HHS/ 
HCFA/BPO.  (47  FR  45732). 

Note.  Records  incorporated  into  two 
Systems,  "Intermediary  Medicare  Claims 
Records"  09-70-0503  and  "Explanation  of 
Medicare  Benefits  Records"  09-70-0513. 

12.  09-70-0524  "Payments  for  Interns 
and  Residents".  HHS/HCFA/BPO.  (50 
FR  6395;  February  15. 1985). 

13. 0^-70-2004  "Credit  Reports  for 
Medicaid  Recipients  (Credits  Bureaus)". 
HHS/HCFA/BQC.  (50  FR  14457;  April 
12, 1985). 

These  systems  (except  No.  11)  have 
been  discontinued  and  the  records  are 
no  longer  maintained.  All  records  were 
destroyed  in  compliance  with  the 
"Retention  and  Disposal"  section  of 
each  notice. 

The  applicable  text  of  each  system  of 
records  being  revised  is  published 
below.  Since  these  changes  do  not 
involve  any  new  or  intended  use  of  the 
information  in  the  systems  of  records 
the  notices  shall  be  effective  November 
19, 1987.  Additional  information 
regarding  these  revisions  may  be 
obtained  from  HCFA's  Privacy  Act 
Officer,  Richard  A  DeMeo.  Office  of 
Management  and  Budget,  Room  G-M-1 
East  Low  Rise  Building,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

Dated:  November  9, 1987. 
William  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

The  following  systems  of  records  were 
all  updated  at  51  FR  33134;  September 
18. 1986.  The  last  date  the  systems  were 
published  in  their  entirety  (along  with 
any  amendments)  is  listed  with  each 
system. 

09-70-0005  Last  published:  49  FR 
49942;  December  24. 1984,  amended  50 
FR  27407;  July  2. 1985. 

System  Name: 

Medicare  Bill  File  (Statistics)  HHS/ 
HCFA/BDMS. 

***** 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Routine  use  No.  5.  Line  7:  Delete  the 
word  "sex". 


109-70-0022  Last  published:  47  FR 
45706;  October  12, 1982. 

System  name: 

Municipal  Health  Services  Program 
HHS/HCFA/ORD. 

***** 

Categories  of  individuals  covered  by  the 
system: 

Delete  "and  Medicaid"  in  first  line. 

***** 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  routine  use  No.  1.  Renumber 
routine  use  No.  2  as  No.  1  and  routine 
use  No.  3  as  No.  2. 

***** 

Storage: 

Delete:  "The  Division  of  Health 
Services  Studies  PHSS)  and  CHAS" 
and  add  "O^ice  of  Research  and 
Demonstrations  (ORD)". 

Retrievability: 

In  the  1st  line  delete  "DHSS  and 
CHAS"  and  add  "ORD". 

In  the  3rd  line,  delete  "DHSS"  and 
add  "ORD". 

Safeguards: 

In  the  1st  Une.  delete  "DHSS  and 
CHAS"  and  add  "ORD". 

In  the  7th  line,  delete  "DHSS  and 
CHAS"  and  add  "ORD". 

In  the  12th  and  14th  line,  delete  "D" 
from  "DHSS". 

Retention  and  disposal: 

In  the  1st  line,  delete  "DHSS  and 
CHAS"  and  add  "ORD" 

In  the  6th  line,  change  "1984"  to 
"1989" 

In  the  8th  line,  change  "1985"  to 
"1990" 
***** 

Record  source  categories: 

In  line  4:  Delete  "or" 

In  line  5:  Delete  "Medicaid" 


Appendix  A — Participating  Centers  and 
Clinics 

Appendix  B — City  Health  Departments 
Where  Records  Will  Be  Stored 

Delete  entire  entry  and  replace  with 
the  following: 

Appendix  A — Participating  Centers  and . 
Clinics 

Contact  the  System  Manager  for  further 
information  about  potential  sitesC),  Clinics 
or  center  not  yet  built  (**),  and  those  that  are 
to  be  moved. 


Albert  Witzke  Medical  Center.  3411  Bank 

Street.  Baltimore,  Maryland  21224 
Brehms  Lane  Medical  Center,  3400  Brehms 

Lane,  Baltimore.  Maryland  21213 
Matilda  Koval  Medical  Center.  2323  Orleans 

Street.  Baltimore.  Maryland  21224 
Mollander  Ridge  Health  Center.  2000  O'dell 

Avenue,  Baltimore.  Maryland  21237 
Washington  Village  Community  Medical 

Center,  700  Washington  Avenue.  Baltimore, 

Maryland  21204 
Milwaukee  Johnston  Health  Center,  1230 

West  Grant  Street,  Milwaukee,  Wisconsin 

53215 
Isaac  Coggs  Community  Health  Center.  2770 

North  Fifth  Street,  Milwaukee  Wisconsin, 

53212 
Cincinnati  Winston  Hills  Medical  and  Health 

Center,  5275  Winneste  Avenue.  Cincinnati, 

Ohio  45232 
Braxton-Cann  Memorial  Medical  Clinic,  5919 

Madison  Road.  Cincinnati,  Ohio  45227 
San  Jose  Gardener  Community  Health 

Center,  Inc.,  195  Virginia  Street,  San  Jose. 

California  95112 
Family  Health  Foundation  of  Alviso.  Inc., 

Olinder  Health  Center,  Inc..  1245  E.  Santa 

Clara  Street  San  Jose.  California  95116 

Appendix  B — City  Health  Departments 
Where  Records  Will  be  Stored 

Baltimore  City  Department  of  Health,  111  N. 

Calvert  Street,  Baltimore,  Maryland  21202 
Cincinnati  Department  of  Health.  3101  Burnet 

Avenue,  Cincinnati,  Ohio  45229 
Milwaukee  Department  of  Health,  841  N. 

Broadway,  Milwaukee,  Wisconsin  53202 

09-70-0026  Last  published:  50  FR 
27631;  July  2. 1985. 

System  Name: 

Study  of  Comparative  Effectiveness  of 
State  Approaches  to  Regulation  of 
Medicare  Supplemental  Policies: 
Medigap  HHS/HCFA/ORD. 

***** 

Categories  of  individuals  covered  by 
this  system: 

Change  "eight  participating  States"  to 
"six  participating  States." 

***** 

09-70-0032  Last  published;  49  FR 
14442;  April  11, 1984,  amended  51  FR 
18044;  May  16, 1986. 

SYSTEM  name: 

Physicians'  Practice  Costs  and 
Incomes  Survey  HHS/HCFA/ORD. 


SYSTEM  LOCATIOI«: 

Change:  "6030  South  Ellis."  to  read 
"1115  East  60th  Street." 


BEST  COPY  AVAILABLE 


44488 
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System  Name: 

Evaluation  of  Social/Health 
Maintenance  Organization  (S/HMO) 
Demonstrations  HHS/HCFA/ORD. 


Retention  and  disposal- 
Change  "September  1986"  to 
'December  1992" 

***** 

System  name: 
Carrier  Medicare  Claims  Records 


System  location: 

Delete:  Bureau  of  Quality  Control, 
I ICFA.  Office  of  Systems  Analysis,  6325 
Security  Blvd.  Baltimore,  Maryland 
21207. 

Delete:  Appendix  A,  Section  4  and 
replace  with  the  following: 


Appendix  A — Medicare  Carriers 

Medicare  Coordinator,  Blue  Cross  and  Blue 
Shield  of  Alabama,  450  Riverchase 
Parkway  East,  Birmingham,  Alabama  35298 
Vice  President  for  Medicare  and  Medical 
Services,  Arkansas  Blue  Cross  and  Blue 
Shield,  Inc.,  601  Gaines  Street,  Little  Rock, 
Arkansas  72203 
Medicare  Coordinator,  California  Physicians 
Service  (d/b/a  Blue  Shield  of  California], 
P.O.  Box  7013,  No.  2  Northpoint,  San 
Francisco,  California  94120 
Medicare  Coordinator,  Transamerica 
Occidental  Life  Insurance  Company,  P.O. 
Box  54905  Terminal  Annex,  Los  Angeles, 
California  90054 
Assistant  Vice  President,  Rock  Mountain 
Hospital  and  Medical  Service  (d/b/a  Blue 
Cross  and  Blue  Shield  of  Colorado)  700 
Broadway,  Denver,  Colorado  80273 
Medicare  Administrator,  Travelers  Ins.  Co- 
One  Towne  Square,  Hartford,  Connecticut 
06183 
Medicare  Administrator,  Aetna  Life  & 
Casualty,  151  Farmington  Avenue, 
Hartford,  Connecticut  06156 
Medicare  Coordinator,  Blue  Cross  and  Blue 
Shield  of  Florida,  Inc.,  P.O.  Box  1798. 
Jacksonville,  Florida  32231 
\  lealth  Care  Service  Corporation,  233  North 
Michigan  Avenue,  Chicago,  Illinois  60601 
Associated  Insurance  Companies,  Inc.,  (d/b/ 
a  Blue  Cross  and  Blue  Shield  of  Indiana) 
8320  Craig  Street,  Suite  100.  Indianapolis, 
Indiana  46250-0453 
Assistant  Executive  Director,  Blue  Shield  of 
Iowa,  Ruan  Building,  636  Grand  Avenue, 
Station  28,  Des  Moines.  Iowa  50309 
Medicare  Asssistant,  Blue  Cross  and  Blue 
Shield  of  Kansas,  Inc.,  P.O.  Box  239. 
Topeka,  Kansas  66601 
Blue  Cross  and  Blue  Shield  of  Kentucky,  Inc., 
10  East  Vine  Street,  6th  Floor,  Lexington, 
Kentucky  40517 
Medicare  Coordinator,  Blue  Cross  and  Blue 
Shield  of  Maryland,  Inc.,  700  E.  Joppa  Road, 
Baltimore,  Maryland  21204 
Medicare  Coordinator  Part  B,  Blue  Shield  of 
,     Massachusetts,  Inc.,  100  Summer  Street, 
!     Boston.  Massachusetts  02110 


Assistant  Vice  President  Government  Affairs 
Department,  Blue  Cross  and  Blue  Shield  of 
Michigan,  600  Lafayette  East,  Detroit, 
Michigan  48226 
Blue  Cross  and  Blue  Shield  of  Minnesota, 
P.O.  Box  64357,  3535  Blue  Cross  Road.  St. 
Paul,  Minnesota  55164 
Vice  President  Government  Programs,  Blue 

Cross  and  Blue  Shield  of  Kansas  City,  P.O, 

Box  169,  Kansas  City,  Missouri  64141 
Director,  Medicare  Administration,  General 

American  Life  Insurance  Co.,  P.O.  Box  505, 

St.  Louis,  Missouri  63166 
Blue  Cross  and  Blue  Shield  of  Montana,  Inc.. 

P.O.  Box  4309, 404  Fuller  Avenue,  Helena, 

Montana  59601 
Medicare  Coordinator,  Prudential  Insurance 

Co.  of  America,  Tri-City  Office  Drawer  471, 

Millville,  New  Jersey  08332 
Director  of  Medicare  Part  B,  Blue  Shield  of 

Western  New  York,  Inc.,  298  Main  Street, 

Buffalo,  New  York  14202 
Medicare  Coordinator,  Group  Health 

Insurance,  Inc.,  330  West  42nd  Street,  New 

York,  New  York  10036 
Medicare  Coordinator,  Empire  Blue  Cross 

and  Blue  Shield,  622  Third  Avenue,  New 

York,  New  York  10017 
Medicare  Coordinator,  EQUICOR,  Inc.,  1285 

Avenue  of  the  Americas,  New  York,  New 

York  10019 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  North  Dakota,  4510 13th  Avenue. 

SW.,  Fargo.  North  Dakota  58121 
Medicare  System  and  Processing  Division. 

Nationwide  Mutual  Insurance  Company. 

P.O.  Box  16788,  Columbus,  Ohio  43218 
Medicare  Coordinator,  Pennsylvania  Blue 

Shield,  P.O.  Box  65,  Camp  Hill. 

Pennsylvania  17011 
Chief,  Internal  Operations,  Seguros  de 

Servicio  de  Salud  de  Puerto  Rico,  Inc.. 

G.P.O.  Box  3628,  San  Juan,  Puerto  Rico 

00936-3628 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  Rhode  Island,  444  Westminster 

Mall,  Providence,  Rhode  Island  02901 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  South  Carolina,  Fontaine 

Business  Center,  300  Arbor  Lake  Drive, 

Suite  1300,  Columbia,  South  Carolina  29223 
Blue  Cross  and  Blue  Shield  of  Texas.  Inc.,  901 

South  Central  Expressway,  P.O.  Box 

833815,  Richardson,  Texas  75083-3815 
Manager,  Part  B,  Blue  Cross  and  Blue  Shield 

of  Utah,  P.O.  Box  30270,  2455  Parley's  Way, 

Salt  Lake  City,  Utah  84130 
Assistant  Administrator,  Washington 

Physicians  Service,  4th  and  Battery 

Building,  2401  4th  Avenue,  6th  Floor, 

Seattle,  Washington  98121 
Director,  Medicare  Claims  Department, 

Wisconsin  Physicians'  Service  Insurance, 
Corp..  1717  West  Broadway,  Monona, 
Wisconsin  53713 


Retrievability: 

Delete  the  following  starting  with' the 
fourth  sentence:  "Copies  of  selected 
parts  of  the  records  will  be  used  by  the 
Office  of  Systems  Analysis  and  data 
will  be  retrieved  in  Rockville  from 


Baltimore  via  dial-up 
telecommunications  lines." 
***** 

09-70-0503  Last  published:  51  FR 
11643;  April  4. 1986. 

System  name: 

Intermediary  Medicare  Claims 
Records  HHS/HCFA/BPO. 


Categories  of  records  in  the  system: 
Add  the  following  to  this  section: 

Note.— These  are  not  new  records.  They 
were  part  of  the  "other  records  used  to 
support  payments  to  beneficiaries  and 
providers  of  services." 

The  following  elements  are  outpatient 
data  provided  to  Medicare 
intermediaries  by  rehabilitation 
agencies,  skilled  nursing  facilities, 
hospital  outpatient  departments,  and 
home  health  agencies  that  provide 
physical  therapy  in  addition  to  home 
health  services: 

•  Outpatient's  name 

•  HI  number 

•  Admission  date  to  provider 

•  Place  treatment  rendered 

•  Number  of  visits  since  start  of  care 

•  Diagnosis 

•  Diagnosis  requiring  treatment 

•  Onset  of  condition  for  which  treatment  is 
being  sought 

•  Datesof  previous  therapy  for  same 
diagnosis 

•  Other  therapy  outpatient  is  currently 
receiving 

•  Observations 

•  Precautions  and  medical  equipment 

•  Functional  status  immediately  prior  to  this 
therapy 

•  Types  of  treatment — modalities 

•  Frequency  of  treatment 

•  Expected  duration  of  treatment 

•  Rehabilitation  potential 

•  Level  of  communication  potential 

•  Average  time  per  visits 

•  Goals 

•  Statement  of  problem  at  beginning  of 
billing  period 

•  Changes  in  problem  at  end  of  billing  period 

•  Signature  of  therapist 

•  Certification  and  recertification  by 
physician  that  services  are  to  be  provided 
from  an  established  plan  of  care 

•  Tests  results 

•  Biopsy  reports 

•  Methods  of  administration,  e.g.,  pill  vs. 
injection 

•  Physician's  orders 

•  Procedure  codes 

•  Charges 

•  Weekly  progress  notes 
***** 

09-70-0508  Last  published:  47  FR 
45725;  October  13. 1982. 


System  name: 

Reconsideration  and  Hearing  Case 
File  {Part  A)  Hospital  Insurance  Program 
HHS/HCFA/BPO. 

***** 

System  location: 

Add: 
Office  of  Financial  Operations 
Division  of  Overpayment  Prevention 
Beneficiary  Debt  Management  Branch 

***** 

09-70-0513  Last  published:  47  FR 
45728;  October  13. 1982. 

System  name: 

Explanation  of  Medicare  Benefit 
Records  HHS/HCFA/BPO. 
***** 

System  location: 

Delete:  "and  carriers." 
***** 

09-70-0517  Last  published:  47  FR 
45730;  October  13, 1982. 

System  name: 

Physician/SuppUer  1099  File 

(Statement  for  Recipients  of  Medical 

and  Health  Payments  HHS/HCFA/BPO. 
***** 

Categories  of  individuals  covered  by  the 
system: 

In  the  third  line  change  "of  to  "or". 
***** 

09-70-1509  Last  published:  47  FR 
45736;  October  13. 1982. 

System  name: 

Complaint  Files  on  Nursing  Homes 
HHS/HCFA/HSQB. 


System  manager 

Delete  entire  entry  and  substitute  the 

following: 

Director  of  Institutional  and  Ambulatory 
Services,  Office  of  Standards  and 
Certification.  Health  Standards  and 
Quality  Bureau,  Health  Care 
Financing  Administration.  6325 
Security  Blvd..  Baltimore.  Maryland 
21207 

09-70-3001  Last  published:  50  FR 
21356;  May  23. 1985. 

System  name: 

Record  of  Individuals  Authorized 
Entry  to  HCFA  Buildings  via  a  Card  Key 
Access  System  HHS/HCFA/OMB. 


Purpose: 

Change  "during  security  hours"  to 
"during  regular  and  security  hours." 

09-70-4002  Last  published:  52  FR 
30435:  August  14, 1987. 


System  name: 

Beneficiary  Inquiry  Tracking  System 
(BITS),  HHS/HCFA/OPHC. 
***** 

Categories  of  records  in  the  system: 

The  use  of  the  Social  Security  Number 
was  approved  for  use  but  inadvertently 
not  included  in  the  categories  of  records. 
Therefore,  add  item  19:  Social  Security 
Number. 
***** 

[FR  Doc.  87-26659  Filed  11-18-87;  8:45  am) 

BtLUNO  CODE  4120-03-M 


Office  of  Human  Development 
Services 

President's  Committee  on  IMental 
Retardation;  Meeting  Rescheduled 

Agency  holding  the  meeting: 
President's  Committee  on  Mental 
RetardaUon  (PCMR). 

Changes  in  meeting:  In  the  Federal 
Register  of  November  3. 1987.  the 
President's  Committee  on  Mental 
Retardation  announced  that  a  meeting 
of  the  President's  Committee  on  Mental 
Retardation  would  be  held  November 
15-17, 1987.  This  meeting  is  rescheduled. 

Time  and  date:  Executive  Committee, 
Sunday,  December  6, 1987. 1:00  p.m.-5:00 
p.m.;  Full  Committee,  December  7-8. 
1987;  9:00  a.m.-5:00  p.m..  December  7. 
1987;  9:00  a.m.-5:00  p.m..  December  8, 
1987. 

Place:  Omni  Shoreham  Hotel,  2500 
Calvert  Street  NW..  Washington.  DC 
20008. 

Contact  person  for  more  information: 
Jim  F.  Young.  330  Independence  Ave.. 
SW.,  Room  4725— North  Building, 
Washington,  DC  20201,  (202)  245-7634. 

Dated:  November  10. 1987. 
Jim  F.  Young, 

Acting  Executive  Director,  PCMR. 
[FR  Doc.  87-26701  Filed  11-18-87:  8:45  am) 

BILUNG  CODE  413(M)1-M 


Social  Security  Administration 
Disability  Advisory  Council;  Meeting 

agency:  Social  Security  Administration, 

HHS. 

action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  this  notice  announces  the 
schedule,  proposed  agenda,  and  location 
of  a  forthcoming  meeting  of  the 
Disability  Advisory  Council  (the 
Council).  The  Coimcil  published  a  notice 
of  meetings  in  the  Federal  Register  on 
December  24, 1986  at  51  FR  46724.  The 


notice  announced  the  schedule  of 
regular  meetings  to  be  held  by  the 
Council.  The  Council  is  scheduling  an 
additional  regular  meeting  for 
December. 

Date:  December  7, 1987,  9:00  a.m.  to 
5:00  p.m.;  December  8, 1987.  9:00  a.m.  to 
4:00  p.m. 

Place:  North  Building,  Room  5167- 
5169,  330  Independence  Ave.,  SW.,  (Use 
"C"  Street  Entrance)  Washington,  DC 
20201. 

Agenda:  Approval  Final  Report. 
FOR  FURTHER  INFORMA-nON  CONTACT:  W. 
Douglas  Badger,  Executive  Director, 
Disability  Advisory  Council,  P.O.  Box 
17064,  Baltimore,  Maryland  21203,  (301) 
965-4643. 

SUPPLEMENTARY  INFORMATION:  The 

Council  is  established  and  governed  by 
the  provisions  of  section  12102  of  Pub.  L. 
99-272.  The  Council  is  chaired  by  Dr. 
John  E.  Affeldt. 

This  meeting  is  open  to  the  public  to 
the  extent  that  space  is  available. 

A  transcript  of  the  Council  meeting  is 
available  to  the  public  on  an  at-cost-of 
duplication  basis.  The  transcript  can  be 
ordered  from  the  Executive  Director  of 
the  Council. 

Date:  November  4, 1987. 

W.  Douglas  Badger, 

Executive  Director,  Disability  Advisory 
Council. 

(FR  Doc.  87-26720  Filed  11-18-87;  8:45  am) 

BILUNG  CODE  41S0-1I-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  N-87-    ] 

Submission  of  Proposed  Information 
Collections  to  0MB 

aency:  Office  of  Administration,  HUD. 
action:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
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OfTicer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street.  SW.. 
Washington.  DC  20410.  telelphone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  Ust  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (8)  whether  the  proposal  is 
new.  an  extension,  reinstatement,  or 
revision  of  an  information  collection 
requirement;  and  (9)  the  names  and 
telephone  numbers  of  an  agency  official 
familiar  with  the  proposal  and  of  the 
OMB  Desk  Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy.  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  follows: 

Notice  of  Submission  of  Pf^osed   i 
Information  Collection  to  OMB        | 

Proposal:  Requisition  for  Development 
or  Modernization  Funds. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
U.S.  Housing  Act  of  1937,  as  amended, 
authorizes  HUD  to  assist  Public  Housing 
Agencies  (PHAs)  and  Indian  Housing 
Authorities  (IHAs)  in  the  development 
and  rehabilitation  of  lower  income 
housing.  This  form  will  be  used  by  the 
PHAs/IHAs  to  requisition  funds  for  their 
immediate  needs. 

Form  Number  HUD-5402A.  i 

Respondents:  State  or  Local         | 
Governments. 

Frequency  of  Response:  On  Occasion. 

Estimated  Burden  Hours:  9.000. 

Status:  New. 

Contact:  Stephanie  Avery-Boyd.  HUD. 
(202)  755-7920;  John  Allison,  OMB  (202) 
395-6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507;  Sec.  7(d)  of  the 


Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 
Dated:  November  4, 1987. 

Proposal:  Public  Facility  Loans 
Program. 

Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Under  Title  II  of  the  Housing 
Amendments  of  1955,  HUD  made  loans 
to  non-Federal  agencies  to  build 
essential  public  works.  The  loans  are 
secured  mainly  by  the  net  revenues 
generated  by  the  non-Federal  agencies. 
The  program  was  terminated  and 
transferred  to  the  Revolving  Fund 
(Liquidating  Programs)  in  1975.  Audit 
reports  are  utilized  by  HUD  to  assist  in 
the  protection  of  the  Federal  investment 
through  monitoring  and  analysis.  The 
borrowers  submit  an  annual  Audit 
Report  and  this  is  the  only  tool  available 
to  HUD  to  monitor  and  evaluate  the 
financial  management  of  the  facility. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Response:  Annually. 

Estimated  Burden  Hours:  650. 

Status:  New. 

Contact:  Stanley  F.  Victor,  HUD,  (202) 
755-6182;  John  Allison,  OMB.  (202)  395- 
6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  November  4, 1967. 

Proposal:  Minimum  Property 
Standards — Request  for  Local  Code 
Review. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  is  needed  to  determine  if 
state  and  local  codes  are  comparable  to 
national  model  codes.  If  the  state  and 
local  codes  have  been  approved  in  the 
past,  the  information  is  needed  to 
determine  if  there  have  been  changes.  If 
the  information  is  not  collected  about 
state  or  local  codes,  parties  would  have 
to  comply  with  both  state  or  local  codes 
and  HUD  standards  (model  codes). 

Form  Number  None. 

Respondents:  Businesses  or  Other  For- 
Profit  and  Small  Businesses  or 
Organizations. 

Frequency  of  Response:  On  Occasion. 

Estimated  Burden  Hours:  12,150. 

Status:  Reinstatement. 

Contact:  Earl  L.  Flanagan,  HUD.  (202) 
755-6590.  John  Allison.  OMB,  (202)  395- 
6880. 


Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  October  29, 1987. 

Proposal:  Background  Data  on 
Request  for  Assignment  of  Mortgage.  24 
CFR  203.654. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  is  needed  for  purposes  of 
evaluating  a  homeowner's  eligibility 
under  HUD's  Temporary  Mortgage 
Assistance  Payments  (TMAP)/ 
Assignment  program.  HUD  uses  the 
information  in  the  administration  of  the 
TMAP/ Assignment  program. 

Form  Number  HUD-92206. 

Respondents:  Businesses  or  Other  For- 
Profit. 

Frequency  of  Response:  On  Occasion. 

Estimated  Burden  Hours:  15,000. 

Status:  Reinstatement. 

Contact-  Mary  Lou  Hinchey.  (202)  755- 
6664.  John  Allison,  OMB.  (202)  395-6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  October  29. 1987, 

Proposal:  Title  I  Claim  for  Loss. 

Office:  Administration. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Lenders  in  the  Title  I  Insurance  Program 
execute  and  submit  this  form  to  receive 
insurance  benefits  for  claims  filed  on 
defaulted  Title  I  property  improvements 
and  manufactured  home  loans.  The 
information  provided  on  this  form  is 
analyzed  in  determining  the  claim 
amount  to  be  disbursed  to  the  lender. 

Form  Number  HUD-637. 

Respondents:  Businesses  or  Other  For- 
ProfiL 

Frequency  of  Response:  On  Occasion. 

Estimated  Burden  Hours:  15.000. 

Status:  Extension. 

Contact:  Lucy  B.  Matthews.  HUD, 
(202)  755-5640.  John  AlUson.  OMB,  (202) 
39&-68a0. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  November  6, 1987. 

John  T.  Murphy, 

Director,  Information  Policy  and  Management 

Division. 

(FR  Doc  87-26644  Filed  11-18-67;  8:45  am] 
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Office  of  Environment  and  Energy 

[Docket  No.  l-«7-146] 

Intent  To  Issue  a  Finding  of  No 
Significant  Impact  on  ttte  Demolition 
of  13  Family  High-Rise  Buildings 
(Scudder  Homes  and  Hayes  Homes) 
Newark,  N  J 

The  Department  of  Housing  and 
Urban  Development  (HUD)  gives  notice 
concerning  proposed  actions  for  the 
demolition  of  13  Family  High-Rise 
buildings,  Newark,  NJ,  that  it  intends  to 
issue  a  Finding  of  No  Significant  Impact 
(FONSI)  based  on  the  Environmental 
Assessments  prepared  for  each  project, 
discussion  of  the  relocation  issues  as 
part  of  the  environmental  assessment, 
and  a  discussion  of  the  need  for 
demolition.  This  FONSI  is  on  the 
demolition  of  the  site  and  not  its 
potential  reuse. 

Description 

The  Newark  Housing  Authority 
requested  the  demolition  of  the  high-rise 
family  units  of  the  Scudder  and  Hayes 
Homes  due  to  inherent  design 
deficiencies,  high  density,  inadequate 
maintenance,  neighborhood 
deterioration  and  a  high  level  of  crime. 
The  combination  of  these  problems  has 
lead  to  a  situation  where  these  buildings 
are  no  longer  marketable  (72  percent 
vacant  for  Scudder  Homes  and  62 
percent  vacant  for  Hayes  Homes),  a  high 
percentage  of  these  units  have  remained 
vacant  for  several  years,  and 
architectural  studies  have  determined 
that  rehabilition  of  these  structures  is 
infeasible  due  to  inherent  design 
limitations  and  excessive  costs. 

The  Scudder  Homes  site  consists  of 
seven  high-rise  family  buildings  and  one 
high-rise  elderly  building  occupying  17.6 
acres.  Four  family  buildings  (816  units) 
have  already  been  demolished.  The 
remaining  three  family  buildings  are 
located  at: 


Addrass 


Address 

No.  ol 
units 

170-188  Ho»»ard  St.  (BIdg.  No.  5) 

204 

200-216  Howwd  St.  (BIdg.  No.  7) 

204 

101-131  Lincoln  St.  (BIdg.  No.  8) 

204 

Total 

612 

The  Hayes  Homes  site  consists  of  10 
high-rise  family  buildings  occupying 
19.15  acres,  all  structures  are  scheduled 
for  demolition: 


Address 


326-330  Springfield  Ave./Hunterdon  St.  (BIdg. 

No.  1) 

73-77  17m  Avenue/Hunterdon  St.  (Bktg.  No.  2)... 


338-342  West  Kinney  St.  (BIdg.  No.  3) 

81-65  17th  Ave  (BIdg.  No.  4) 

41-45  17th  Ave./Boyd  St.  (BIdg.  No.  5) 

304-308  West  Knney/Boyd  St  (BWg.  No.  6) 

84-88  Boyd  Sl./17th  Ave  (BIdg.  No.  7) 

S4-60  Boyd  St./West  Kinney  St.  (Btdg.  No.  8) 

7-9  17lh  Ave./Behnont  Ave.  (BIdg.  No.  9) 

174-178  West  Kinney/Beknont  Ave.  (BIdg.  No. 
10) 

TW* - „. 


No.  of 
ur)its 


150 
144 
144 
144 
144 
144 
144 

144 
1.458 


No.  Of 
units 


ISO 
ISO 


Purpose  of  the  FONSI  Notice 

Pursuant  to  HUD's  environmental 
regulations,  24  CFR  Part  50,  an 
Environmental  Assessment  was 
prepared  by  the  staff  of  the  Newark 
Field  Office  for  the  Scudder  and  Hayes 
project.  It  is  the  finding  of  the  EA's  that 
demolition  of  the  structures  would  cause 
no  significant  impact  upon  the  himian 
environment.  All  demolition  will  use  the 
implosion  method  and  will  be  conducted 
in  accordance  with  City  clearances  and 
permits.  DemoUtion  will  occur  during 
day  light  hours  and  noise  will  last  about 
5  seconds.  Part  of  the  noise  will  result 
from  the  building  falling  to  the  ground. 
The  displacement  of  776  tenants  (264 
Scudder  and  512  Hayes)  tenants  will  be 
in  accordance  with  NHA's  relocation 
plan  (approved  by  HUD)  which  will 
permit  the  relocation  of  tenants  to  other 
decent,  safe,  sanitary  and  affordable 
housing  in  other  public  assisted  housing 
of  housing  available  imder  the  Section  8 
Housing  Voucher  Program. 

Demolition  of  the  Scudder  and  Hayes 
Homes  is  consistent  with  the  Newark 
Housing  Authority's  Master  Plan 
(adopted  in  December  1984)  which 
identified  high-rise  family  housing  as  the 
core  of  the  problems  confronting  public 
housing  in  Newark.  Redevelopment  of 
these  sites  for  860  low-rise  townhouse 
units  is  consistent  with  the  master  plan 
and  the  City  of  Newark's  Housing 
Assistance  plan  dated  October  1, 1985  to 
September  30, 1988. 

It  is  for  these  reasons  that  the 
Department  does  not  intend  to  prepare 
an  Environmental  Impact  Statement. 
Instead  of  an  EIS,  it  is  the  intent  of  the 
Newark  Field  Office  to  issue  a  FONSI 
and  notice  is  hereby  given.  Pursuant  to 
40  CFR  1501.4(e)(2)  of  the  Council  on 
Environmental  Quality  regulations,  there 
will  be  a  thirty  (30)  day  comment  period 
before  HUD  makes  its  final  decision  on 
the  FONSI.  Interested  individuals, 
governmental  agencies  and  private 
organizations  are  invited  to  comment  on 
the  FONSI  within  30  days  following  the 
date  of  publication  of  this  notice  at 
either  the  HUD  New  York  Regional 
Office  or  the  Newark  Field  Office 
(Military  Park  Building,  60  Park  Place, 


Newark.  NJ)  between  9:00  a.m.  and  5:00 
p.m.  Monday  through  Friday. 

CoRunents 

Written  comments  on  the  FONSI 
should  be  submitted  to  Joseph  D. 
Monticciolo,  Regional  Administrator- 
Regional  Housing  Commissioner,  26 
Federal  Plaza,  New  York  City,  New 
York  10278-0068,  Attention:  Marvin 
Krotenberg,  Regional  Environmental 
Officer,  telephone  at  212-264-0793  or 
FTS  264-0793.  (These  are  not  toll-free 
commercial  numbers.) 

Dated:  November  13. 1987. 
Dorothy  S.  Williams, 

Deputy  Director  Office  of  Environment  and 

Energy. 

(FR  Doc.  67-26642  Filed  11-16-87;  8:45  am] 

MLUNG  COOE  4210-2»-M 


Office  of  the  Regional  Administrator, 
Regional  Housing  Commissioner 

IDocket  No.  0-S7-867] 

Acting  Manager.  Region  IV  (Atlanta); 
Designation  for  Columbia  Office 

agency:  Department  of  Housing  and 
Urban  Development. 

action:  Designation. 

summary:  Updates  the  designation  of 
officials  who  may  serve  as  Acting 
Manager  for  the  Columbia  Office. 
EFFECTIVE  DATE:  October  2, 1967. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  E.  Rollins.  Director,  Management 
Systems  Division,  Office  of 
Administration,  Atlanta  Regional  Office. 
Department  of  Housing  and  Urban 
Development,  Room  634,  Richard  B. 
Russell  Federal  Building.  75  Spring 
Street,  SW.,  Atlanta.  Georgia  30303- 
3388,  404-331-5199. 

Designation  of  Acting  Manager  for 
Columbia  Office 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Manager  during  the 
absence  of,  or  vacancy  in  the  position 
of,  the  Manager,  with  all  the  powers, 
functions,  and  duties  redelegated  or 
assigned  to  the  Manager:  Provided.  That 
no  official  is  authorized  to  serve  as 
Acting  Manager  unless  all  other 
employees  whose  titles  precede  his/hers 
in  this  designation  are  unable  to  serve 
by  reason  of  absence: 

1.  Deputy  Manager 

2.  Chief  Counsel 

3.  Director.  Housing  Development 
Division 

4.  Director,  Housing  Management 
Division 
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1, 


5.  Director.  Conurumity  Pianaing  and 
Development  Division 

6.  Director.  Fair  Housing  and  Equal 
Opportunity  Division 

This  designation  supersedes  the 
designation  effective  February  25,  l687, 
(52  FR  17480.  May  8. 1987). 

(Delegation  of  Authority  by  the  Secretary 
effective  October  1, 1970  (36  FR  3389, 
February  23. 1971)) 

This  designation  shall  be  effective  as  i 
October  2. 1987. 
Ted  B.  Freeman, 
Mu'.nci^er,  Columbia  Office. 
Raymond  A.  Harris, 
Regional  Administrator.  Regional  Houslpg 
Commissioner.  Office  of  the  Regional 
Administrator. 
|FR  Doc.  87-26641  Filed  11-18-87;  8:45  a(nj 

BILLMG  CODE  4210-01-M 


Office  of  the  Secretary 

( Oocket  No.  0-87-1746;  FR-2389] 


Delegation  of  Authority  With  Respect 
to  Supplemental  Assistance  for 
Facilities  To  Assist  tttc  Homeless  i 


HUD. 


agency:  Office  of  the  Secretary, 
action:  Notice  of  concurrent  delegation 
of  authority;  correction. 

summary:  This  document  corrects  a 
notice  that  appeared  in  the  Federal 
Register  on  October  19, 1987  (52  FR 
38898).  It  corrects  typographical  errors 
in  the  text  of  the  notice, 
FOR  FURTHER  INFORMATION  CONTACT: 
Grady  j.  Morris,  Assistant  General 
Counsel  for  Regulations,  Office  of  the 
General  Counsel.  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  204ia  Telephone  (202) 
755-7055.  (This  is  not  a  toU-free 
number.) 

Accordingly,  the  Department  is 
correcting  FR  Document  D-87-866, 
published  October  19, 1987  (52  FR  38898) 
as  follows: 

1.  On  page  38898,  first  column, 
paragraph  entitled  •SUMMARY",  first 
sentence,  the  citation  to  "Title  VI, 
Subtitle  D.  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act"  is  corrected 
to  read  'Title  IV.  Subtitle  D,  of  thei 
Stewart  B.  McKinney  Homeless     | 
Assistance  Act." 

2.  On  page  38898.  second  coltimn. 
paragraph  under  the  heading:  "Section 
A.  Authority  Delegated,"  the  citation  to 
"Title  VI,  Subtitle  D,  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act"  is 
corrected  to  read  "Title  IV,  Subtitle  D.  of 
the  Stewart  B.  McKiimey  Homeless 
Assistance  Act." 

3.  On  page  38898,  second  column, 
paragraph  under  the  heading:  "Authority 


to  Redelegate,"  line  9,  the  reference  to 
"section  8  of  this  delegation"  is 
corrected  to  read  "section  B  of  this 
delegation," 

Date:  November M.  1987. 
Donald  A,  Franck. 

Acting  Assistant  General  Counsel  for 

Regulations. 

(FR  Doc.  87-26757  Filed  11-18-87:  8:45  am) 

BILUNG  CODE  4210-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-930-4212-24:  N-46058] 

Battle  Mountain  District  Tonopah 
Resource  Area,  NV;  Reality  Action 

AtSEHCy:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Realty  action;  application  for 
airport  lease  in  Nye  County,  Nevauia. 

summary:  In  response  to  an  application 
from  Round  Mountain  Gold  Corporation 
for  public  airport  purposes,  a  portion  of 
the  following  described  lands  have  been 
examined  and  found  to  be  suitable  for 
lease  pursuant  to  the  Act  of  May  24. 
1928,  as  amended  (49  U.S.C  211-214): 

Mount  Diablo  Meridian,  Nevada 

T.  10  N..  R.  43  E., 
Section  22,  SW'ASW'ASW'A: 
Section  27,  W'^WV2WV«!; 
Section  33,  NEV4SE'/4NEV4; 
Section  34.  WV2WV^NWy4. 

The  area  to  be  utilized  comprises  34,6 
acres  and  will  consist  of  a  7,500-foot 
long  nmway  with  a  lOO-foot  wide 
asphalt  surface,  a  3.3-acre  tie-down  area 
and  a  50-fool  by  lOO-foot  hangar. 

Segregation:  Upon  publication  of  this 
notice  in  the  Federal  Register,  the 
affected  lands  are  segra  against  all 
forms  of  appropriation  under  the  public 
land  laws,  including  location  under  the 
mining  laws.  The  segretative  effect  will 
terminate  as  specified  in  an  opening 
order  to  be  published  in  the  Federal 
Register. 

Comments:  For  a  period  of  45  days' 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Bureau  of  Land 
Management,  P.O.  Box  1420,  Battle 
Mountain,  Nevada  69820,  In  the  absence 
of  any  objections,  the  decision  to 
approve  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior, 


Dated:  November  12. 1887. 
Michael  C,  Mitchel, 

Acting  District  Manager,  Battle  Mountain 
District. 

[FR  Doc  87-26735  Filed  11-18-87:  8:45  am) 
ntXING  CODE  43U-MC-M 

[NV-930-08-4212-11;  N-46271) 

Battle  Mountain  District  Tonopah 
Resource  Area,  NV;  Realty  Action 

agency:  Bureau  of  Land  Management, 

Interior, 

action:  Realty  action-,  classification  of 

Federal  lands  for  lease  or  sale  for 

recreation  and  public  purposes  in  Nye 

County,  Nevada, 

summary:  fai  response  to  an  application 
from  the  Central  Nevada  Sportsmen's 
Association  for  a  fish  pond  and  picnic 
area,  the  following  described  lands  have 
been  examined  and  found  to  be  suitable 
for  lease  or  sale  under  the  authority  of 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C  869,  et  seq.): 

Mount  Diablo  Meridian 
T.  4  N.,  R.44  EL. 

Sec.  19,  SEy4Nwy4a:y4.NEy4Swy4SE'/4; 

A  parcel  of  land  containing  20  acres. 

These  lands  are  not  required  for  any 
Federal  purpose.  Disposal  is  consistent 
with  the  Bureau's  planning  for  this  area 
and  would  be  in  the  public  interest. 

The  lands  described  in  this  notice 
meet  the  criteria  for  classification  set 
forth  in  43  CFR  2410.1-2  and  243a4. 
They  will  not  be  offered  for  lease  or  sale 
until  the  classification  becomes 
effective. 

A  patent,  if  issued,  would  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States  pursuant  to  the  Act 
of  August  3a  1890  (43  U.S.C.  94). 

2.  All  mineral  deposits  in  the  land  so 
patented,  and  to  the  United  States,  or 
persons  authorized  by  it,  the  right  to 
prospect  for,  mine,  and  remove  such 
deposits  from  the  same  under  applicable 
law. 

And  would  be  subject  to: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights  documented 
on  the  official  land  records  at  the  time  of 
patent  issuance, 

3.  Any  other  reservations  the 
Authorized  Officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 


Under  publication  of  this  Notice  in  the 
Federal  Register,  the  above  described 
public  lands  will  be  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  locations  under  the 
mining  laws,  except  as  to  applications 
under  the  mineral  leasing  laws  and 
application  under  the  Recreation  and 
Public  Purposes  Act.  The  segregative 
effect  will  end  upon  issuance  of  patent 
or  as  speciHed  in  an  opening  order  to  be 
published  in  the  Federal  Register. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  PC  Box  1420,  Battle  Mountain, 
NV  89820.  Any  adverse  comments  will 
be  reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  lands  described  in 
this  Notice  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register. 

Date:  November  2, 1987. 
Terry  L  Plununer, 

District  Manager,  Battle  Mountain,  Nevada. 
|FR  Doc,  87-26739  Filed  ll-lft-«7;  8:45  am) 

BILLING  COOe  4310-HCHI 


Availability  of  Amended  San  Juan 
River  Regional  Coal  Environmental 
Impact  Statement  Record  of  Decision 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Amended  notice  of  availability. 

summary:  The  original  notice  given  in 
the  Federal  Register  on  Monday 
November  2, 1987,  Vol.  52,  No.  211,  Page 
42044,  concerning  the  Record  of  Decision 
(ROD)  for  the  San  Juan  River  Regional 
Coal  Environmental  Impact  Statement, 
has  been  amended  to  include 
modiflcations  to  the  Multiple  Use 
Screening  Analysis  for  PRLA's  No.  4,  on 
Page  15  and  Appendix  3,  PRLA  Special 
Stipulation  No.  21,  Page  24.  All  other 
parts  of  the  ROD  remain  unchanged. 

ADDRESS:  Copies  of  the  changes  to  the 
original  ROD  can  be  obtained  by  calling 
(505)  98a-6000,  or  writing  to:  New 
Mexico  State  OfHce,  Joseph  M.  Montoya 
Federal  Building,  Rm.  313,  South  Federal 
Place,  P.O.  Box  1449.  Santa  Fe.  NM 
87504-1449. 

FOR  FURTHER  INFORMATION  CONTACT! 

Ron  Fellows,  Farmington  Resource  Area 
Manager  at  Caller  Service  4104, 
Farmington,  NM  8749&-4104:  Telephone 
(505)  325-4572  or  FTS  476-6441. 


SUPPLEMENTARY  INFORMATION:  Changes 
to  the  original  ROD  are  being  sent  to  all 
parties  who  received  the  original. 
Larry  L  Woodward, 
State  Director. 

Dated:  November  13, 1987. 
(PR  Doc.  87-26647  Filed  11-8-87;  8:45  am) 
MLUNG  CODE  4310-FB-M 

[MT-93(^4212-13;  M-62060-ND] 

Order  Providing  for  Opening  of  Public 
Land  In  Bowman,  Grant,  and  McKenzie 
Counties,  ND  and  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  As  part  of  a  land  exchange 
proposal,  the  lands  described  in  this 
order  were  segregated  from  settlement, 
sale,  location  and  entry,  but  not  from 
exchange,  by  the  Notices  of  Realty 
Action  published  in  the  Federal  Register 
on  June  25, 1986  (51  FR  23161)  and 
September  11. 1986  (51  FR  32371).  The 
exchange  has  been  completed.  Since  the 
lands  described  in  this  order  were  not 
used  in  the  exchange,  the  segregation  is 
no  longer  needed. 

The  original  NORA  for  the  exchange 
was  published  on  December  31, 1985  (50 
FR  53404-53405).  The  segregation 
covering  lands  that  were  described  in 
that  notice,  but  not  used  in  the 
exchange,  will  automatically  terminate 
on  December  31, 1987. 

EFFECTIVE  DATE:  At  9  a.m.  on  January  13, 
1988,  the  following  described  lands  will 
be  opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
reveived  at  or  prior  to  9  a.m.  on  January 
13, 1988,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  H.  Croteau.  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings,  Montana 
59107,  406-657-6082. 

Fiftli  Principal  Meridian,  North  Dalcota 
T,  131  N..  R,  86  W,. 

Sec.  22.  EV2SWy4,  SEy4. 
T.  134  N.,  R.  86  W., 

Sec.  4.  SViSWV^. 
T.  149  N„  R,  95  W., 

Sec.  1,  lot  1: 

Sec.lO.SEy4SEy4. 
T.  150  N.,  R.  95  W.. 

Sec.  24,  lot  4: 

Sec.  25.  lot  1. 
T.  147  N..  R.  99  W., 

Sec.  22.  NWy4NWy4. 
T.  149  N..  R,  99  W., 


Sec.  35.  NEy4NEy4. 
T,  152  N..  R.  100  W.. 

Sec,  24,  SEy4Nwy4,  swy4swy4. 

T.  131  N..  R,  105  W.. 

Sec.  17,  S%SEy4; 

Sec.l8.  SWy4NEy4; 

Sec.21.  WM!NWy4. 
John  A.  Kwiatl(ow8ki, 

Deputy  State  Director.  Division  of  Lands  and 
Renewable  Resources. 
November  10. 1987, 
[FR  Doc.  87-26651  Filed  11-18-87;  8:45  am) 

BILLING  CODE  4310-OM-M 


[AZ-020-08-4212-13:  A-22971] 

Public  Land  Exchange;  Mohave 
County,  AZ 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  Realty  Action — 
Exchange,  Public  Land,  Mohave  County, 
Arizona. 

summary:  The  following  described 
lands  and  interests  therein  have  been 
determined  to  be  suitable  for  disposal 
by  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  U.S.C.  1716: 

Gila  and  Salt  River  Meridian 

T.  18  N,.  R,  21  W.. 
Sec,  6,  lots  1-5  N^!SWy4NEy4,  SEy4NEy4. 

NV4SEy4Nwy4.  NEy4SEy4,  E%Nwy4 
SEy4,  swy4Nwy4SEy4.  nv4NV4 
swy4SEy4, 

T,  19  N„  R.  21  W., 

Sec.  18.  lots  3  and  4.  EV^SWVi. 
T,  22  N,.  R.  17  W., 

Sec,  2,  that  portion  lying  east  of  the 
centerline  of  Stockton  Hill  Road, 
T,  22  N..  R.  19  W.. 

Sec,  34.  WM. 
T.  24  N..  R.  17  W., 

Sec,  a  NEy4NEy4.  except  the  east  66  feet: 

Sec.  10,  NV»,  except  the  north  66  feet. 

Containing  1,476.23  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  ARNN  Ranch 
Properties  and  Association  of  Kingman, 
Arizona: 

Gila  and  Salt  River  Meridian 

T,  24  N,.  R,  17  W,. 
Sec,  1,  a  strip  of  land  66  feet  wide  along  the 

south  section  line  from  the  centerline  of 

Stockton  Hill  Road  to  the  west  section 

line; 
Sec.  3,  a  strip  of  land  66  feet  wide  and  66 

feet  long  adjacent  to  the  south  and  east 

section  lines; 
Sec,  5,  lots  2-4,  WViiSWy4,  SEy4SWy4, 

NWy4SEy4: 
Sec.  7,  NEy4NWy4; 
Sec.  8,  NEy4NWV^,  WWWH,  NEy4SWy4, 

and  the  east  66  feet  of  the  SEy4NEy4: 
Sec.  9,  a  strip  of  land  66  feet  wide  along  the 

north  section  line; 
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Sec.  t3.  that  portion  of  the  SEy4VWMi, 
SWV4  and  W'/iSEVi  lying  south  and  west 
of  a  straight  line  connecting  the 
northwest  and  southeast  section  comers; 

Sec.  15,  E'/iNWVi 

Sec.  17.  NE'/4NEy4.  SyiNE»/4.  NWy4NWy4. 
E'^SWy4; 

Sec.  19.  lot  3,  SEy4NW»i.  SEMiSWV44 
NWy4SEy4:  I 

Sec.  21,  NW'/4NEy4,  W'/iWVi.  SEWiNWyi, 

Nwy4SEy4,SEy4SEy4; 

Sec.  23,  SV^NEy*.  NEy4NWy4,  SVj 

Sec.  29.  SEy4.Nwy4,  Nwy4swy4,  NHSEy4. 

T.  24  N..  R.  18  W., 

Sec.  13.  NViSWy4.  SW^iSWyi. 
T.  25  N.,  R.  17  W., 
Sec.  21.  NWV4SE^: 
Sec.  27,  NVV'4SEy4.  S'^SEy4: 
Sec.  29.S'i. 

Sec.  33,  NV2NEy4.  E'/iNWy4.  NWV4SWM1; 
Sec.  35.  SViiNEyi,  NVzSWy4. 
T.  25  N..  R.  18  W.. 
Sec.  5.  lots  1-4,  SyaNyj.SVi: 
Sec.  7.  E^  tport'on). 
Sea  a  alL 
T.  26  N.,  R.  14  W.. 

Sea  31.  all. 
T.  26  N.,  R.  15  W., 
Sec.  25.  that  portion  lying  south  and  east  of 
a  straight  line  connecting  the  southwest 
and  northeast  comers  of  said  section, 
except  the  S'/^NEy4SEV4,EyzSWy«SEy4, 
and  SEV4SEy4: 
Sec.  35,  that  portion  lying  south  and  east  of 
a  straight  line  connecting  the  southwest 
and  northeast  comers  of  said  section, 
except  the  SEV4SWy4. 
T.  26  N..  R.  17  W., 
Sea  1.  kjt  1,  SEy4NEy4.N%SWy4. 

swy4Swy4: 

Sea  11,  all. 
T.  26  N..  R.  18  W.. 

Sec.  33,  all. 
T.  27  N.,  R.  17  W.. 

Sec.  27,  all. 

Containing  7.884.65  acres,  more  or  less. 

The  public  land  to  be  transferred  will 
be  subject  to  the  following  tenns  and 
conditions: 

1.  Reservations  to  the  United  States: 
a),  right-of-way  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30, 1890; 
and  b).  all  the  oil  and  gas  and  with  it  the 
right  to  prospect  for,  mine,  and  remove 
same  (except  sec.  2). 

2.  Subject  to:  a),  right-of-way  to  the 
Mohave  Electric  Cooperative  (A-1876); 
b).  right-of-way  to  the  Southwest  Gas 
Corporation  (A-4545);  c).  rights-of-way 
to  the  K4ohave  County  Board  of 
Supervisors  (A-13877,  A-12433.  A-20810 
and  A-20911);  d).  right-of-way  to 
Citizens  Utilities  Rural  Company,  Inc., 
(A-22101):  e).  reservation  of  all  minerals 
to  the  State  of  Arizona  (sec.  2  only):  and 
f).  restrictions  that  may  be  imposed  by 
the  Mohave  County  Board  of 
Supervisors  in  accordance  with  county 
flood  plain  regulabons  established 
under  Resohitioo  No.  M-10  adopted  on 
December  3. 1984.  as  amended. 


Private  lands  to  be  acquired  by  the 
United  States  will  be  subject  to  the 
following  reservations: 

1.  All  minerals  to  the  Santa  Fe  Pacific 
Railroad  Company  together  with  the 
right  to  prospect  for,  mine,  and  remove 
same  (except  sec.  33.  T.  26  N..  R.  18  W.); 
and 

2.  One-half  intere^l  in  all  minerals  by 
Mr.  &  Mrs.  Bonelli  (sec.  33,  T.  26  N.,  R.  18 
W). 

The  purpose  of  the  exchange  is  to 
consolidate  federal  land  and  provide 
public  access  to  facilitate  resource 
management  in  range,  wildlife  and 
recreation  and  to  dispose  of  isolated 
and/or  difficult  to  manage  land  with 
speculative  development  potential. 

Publication  of  this  Notice  will 
segregate  the  subject  lands  from 
operation  of  the  public  land  laws, 
including  the  mining  laws,  but  not  the 
mineral  leasing  or  livestock  grazing 
laws.  This  segregation  will  terminate 
upon  the  issuance  of  a  deed  or  patent  or 
two  years  from  the  date  of  publication 
of  this  Notice  in  the  Federal  Register  or 
upon  publication  of  a  Notice  of 
Termination. 

Detailed  information  concerning  tKis 
exchange  may  be  obtained  from  the 
Kingman  Resource  Area  OHice,  2475 
Beverly  Avenue,  Kingman,  Arizona 
86401.  For  a  period  of  forty-five  (45) 
days  from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Phoenix  District 
Office.  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
Hanri  R.  Bisson, 
Disirict  Manager. 

Dated:  November  12, 1987. 
IFR  Doc.  87-26653  Filed  ll-ft-fl?;  8:45  am) 
BILLING  CODE  4310-32-M 


lCO-OSa-41 12-1 1;  C-407S6) 

Realty  Action;  Clear  Creek  County,  CO 

AGENCY:  Bureau  of  Land  Management 

Interior. 

action:  Proposed  recreation  and  public 

purposes  classification,  C-40756,  Clear 

Creek  County,  Colorado, 

SUMMARY:  The  following  described 
public  lands  are  being  examined  for 
classification  and  disposal  under  the 
Recreation  and  Public  Purposes  (R  &  PP) 
Act  of  June  14. 1926  (43  U.S.C.  9m)  and 
the  regulations  theretmder  (43  CFR  Part 
2740): 


Sixth  Principal  Meridian 

T.  3  S.,  R.  74  W.. 
Sec.  27:  aH  unsurveyed  lands  within  the 

SEVi: 
Sec.  34;  all  unsurveyed  lands  within  the 

Ny2NEy4. 

Containing  approximately  19  acres. 

The  Colorado  Easter  Seal  Society  has 
applied  for  these  lands  to  be  used  for 
recreational  purposes  in  connection 
with  their  adjacent  Handicamp.  The 
proposed  classification  would  be 
consistent  with  BLM  land  use  plans  for 
the  area.  A  final  BLM  decision  will  be 
made  after  survey  and  title  problems 
involving  the  land  are  resolved. 

Publication  of  this  notice  will 
segregate  these  lands  from  all 
appropriation,  including  mineral  entry, 
except  applications  under  the  R  &  PP 
Act  or  the  Color-of-Title  Act 

Segregation  will  terminate  eighteen 
(18)  months  from  publication  of  this 
notice,  or  upon  publication  of  a  notice  of 
termination,  whichever  occurs  first, 
unless  lease  or  patent  issues. 

Any  patent  issued  for  these  larnls 
under  the  R  &  PP  Act  will  reserve  all 
minerals  to  the  United  States,  and  will 
contain  a  clause  which  would  result  in 
the  lands  reverting  back  to  the  United 
Slates  if  the  use  of  the  land  is  altered  or 
if  the  land  is  transferred. 
DATES:  Interested  parties  Diay  submit 
comments  on  this  action  for  a  period  of 
45  days  after  publication  of  this  notice. 
Comments  should  be  directed  to  the 
District  Manager,  P.O.  Box  311,  Canon 
City.  CO  81212.  Objections  will  be 
reviewed  and  this  realty  action  may  be 
sustained,  vacated,  or  modified-  In  the 
absence  of  any  objection  resulting  in 
vacation  or  modification,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Inferior. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Northeast  Resource  Area  Office  at 
303-236-4399. 
Donnie  R.  Sparks, 
District  Manager. 
[FR  Doc.  87-26646  Filed  ll-lft-87;  8:45  amj 

BILLING  CODE  4310-JB-M 


(NM-030-OS-4212-11;  NM675M,  NM699»6| 

Recreation  and  Public  Purposes 
Lease/Patent  in  Dona  Ana  County,  NM 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action. 

summary:  The  following  described 
parcels  of  public  land  have  been 
examined  and  identified  as  suitable  fur 
lease/patent  under  section  212  of  the 
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Federal  Land  Policy  and  Management 
Act  of  October  21. 1976  (90  Stat.  2750: 43 
U.S.a  1713): 

T.  22S..R.2E.,NMPM. 

Sec.  23:  SWy.NWy4,  N'^NVfeNVVWiSW'/. 
(50  acres). 
T.  22  S.,  R.  3  E.,  NMPM, 

Sec.  IB:  Lots  11  and  12  (64.26  acres). 

The  subject  lands,  comprising  114.26 
acres,  will  be  offered  to  the  City  of  Las 
Cruces  and  the  Las  Cruces  Public 
Schools  District  No.  2  for  fire  station  and 
school  purposes,  respectively. 

This  lease/patent  is  consistent  with 
the  Bureau  of  Land  Management's 
planning  system  and  is  compatible  with 
County  plans.  The  public  interest  will  be 
served  by  offering  this  land  under  the 
Recreation  and  Public  Purposes  Act. 
DATES:  Comments  must  be  submitted  on 
or  before  January  4, 198fl. 
ADDRESSES:  Comments  should  be  sent 
to  Bureau  of  Land  Management  Las 
Cruces  District  Office.  18QQ  Marquess, 
Las  Quces.  New  Mexico  88005. 
FOR  fuhtheb  mformation  contact: 
Madeline  Daielak  at  the  address  above 
or  at  505-52S-8228.  (FTS  571-8350). 
SUPPLeMEWTARV  INRMMATION: 
Publication  of  this  notice  will  segregate 
the  public  land  from  all  appropriations 
under  the  public  land  laws,  including  the 
mining  lows  but  not  mineral  leasing 
laws.  This  segregation  will  terminate 
upon  the  issuance  of  a  patent  or  2  years 
from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register  or  upon 
publication  of  a  Notice  of  Termination. 

Any  adverse  comments  will  be 
evaluated  by  the  State  Director  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 
H.  fames  Fox. 
District  Manager. 

|FR  Doc.  87-26654  Filed  11-18-87;  8.45  ami 
BRXING  CODE  «310-fB-M 

IUT-06(M)8-4212— 14;  U-52803,  U-S28041 

Realty  Action;  Sale  of  Public  Lands  in 
Emery  County,  UT 

agency:  Bureau  of  Land  Managcntent 
Interior. 

action:  Notice  of  realty  action.  U-52803 
and  U-S2a04.  sale  of  public  lands  in 
Emery  County.  Utah. 

SUMMARY:  Notice  is  given  that  the 
follovving  described  parcels  of  public 
land  have  been  examined,  and  through 
the  development  of  land  use  planning 


decisions  based  on  public  input, 
resource  considerations,  regulations, 
and  Bureau  policies,  have  been  found 
suitable  for  disposal  by  sale  pursuant  to 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (FLPMA) 
(90  Stat.  2750;  43  U.S.C.  1713)  using 
noncompetitive  (direct  sale)  procedures 
(43  CFR  2711.3-3)  for  parcel  U-52803  and 
competitive  sale  procedures  (43  CFR 
2711.3-1)  for  parcel  U-52804.  Sale  will 
be  at  no  less  than  the  appraised  fair 
market  value  of  $3,000  for  each  parcel. 
Bids  at  less  than  such  value  will  be 
rejected  as  required  by  FLPMA.  Both 
parcels  are  within  T.  18  S..  R.  9  E..  SLM. 
Utah.  Parcel  U-52803  is  described  as  the 
NW'A  SE  »/4,  Section  6  and  Parcel  U- 
52804  is  described  as  the  NE  'A  NE  "A, 
Section  7.  Each  aformentioned  parcel 
contains  40  acres. 

The  sale  involves  two  parcels  which 
are  difficult  and  uneconomical  to 
manage  and  are  not  suitable  for 
management  by  another  Federal 
depjtrtment  or  agency. 

Sale  Procedures:  Parcel  U-52803  is 
being  offered  for  sale  to  Utah  Power  and 
Light  Company,  which  owns  adjoining 
land  north,  east,  and  south  of  the  parcel 
using  direct  sale  procedures.  A  portion 
of  the  sales  lands  were  improved  and 
used  for  agricultural  purposes  in  the 
past.  Physical  access  only  exists  across 
the  private  land.  Disposal  by  direct  sale 
will  resolve  a  nonwillful!  unauthorized 
agricultural  use  problem.  The  parcel  will 
be  offered  for  sale  to  Utah  Power  and 
Light  Company  not  less  than  60  days 
after  the  date  of  publication  of  this 
notice. 

Sealed  bids  for  Parcel  U-52804  will  be 
accepted  at  the  San  Rafael  Resource 
Area  Office.  P.O.  Drawer  AB.  900  North 
700  East,  Price,  Utah  84501.  until  11:00 
a.m.  on  January  26, 1988,  at  which  time 
the  sealed  bids  will  be  opened.  Oral 
bidding,  if  required,  will  be  held 
immediately  following  the  opening  of 
the  sealed  bids.  If  not  sold  on  the  sale 
date,  the  parcel  will  remain  available  for 
sale  over  the  counter  on  a  first  come 
basis  until  sold  or  withdrawn  from  the 
market.  Sealed  bids  will  be  accepted  at 
the  San  Rafael  Resource  Area  Office 
during  regular  business  hours,  7:45  a.m. 
to  4:30  p.m.  Sealed  bids  will  be  opened 
the  second  and  last  Tuesday  of  each 
month  at  11:00  a.m. 

Bidder  Qualifications:  Bidders  must 
be  U.S.  citizens,  18  years  of  age  or  more; 
a  State  or  State  instrumentality 
authorized  to  hold  property;  or  a 
corporation  authorized  to  hold  property; 
or  a  corporation  authorized  to  own  real 
estate  in  the  State  of  Utah. 

Bid  Standards:  The  BLM  reserves  the 
right  to  accept  or  reject  any  and  all 


offers,  or  withdraw  any  land  or  interest 
in  land  from  sale  if.  in  the  opinion  of  the 
Authorized  Officer,  consummation  of 
the  sale  would  not  be  fully  consistent 
with  section  203(g)  of  FLPMA  or  other 
applicable  laws. 

Publication  of  this  Notice  in  the 
Federal  Register  segregates  the  public 
land  from  the  operation  of  the  public 
land  laws  and  the  mining  laws.  The 
segregation  effect  will  end  upon 
issuance  of  a  patent  or  270  days  from 
the  dale  of  publication,  whichever 
occurs  first. 

The  terms  and  conditions  applicable 
to  these  sales  are: 

1.  All  minerals,  including  oil  and  gas. 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for, 
mine  and  remove  the  minerals.  A  more 
detailed  description  of  this  reservation, 
which  will  be  incorporated  in  the  patent 
document  is  available  for  review  at  the 
Moab  District  Office  and  the  San  Rafael 
Resource  Area  Office. 

2.  A  right-of-way  will  be  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  (Act  of 
August  3a  189a  26  Stat.  391;  43  U.S.C. 
945). 

3.  The  sale  of  the  lands  will  be  subject 
to  all  valid  existing  rights  and 
reservations  of  record.  Existing  rights 
and  priviliges  of  record  include,  but  are 
not  limited  to,  the  following: 

a.  Federal  oil  and  gas  lease  U-50352 
fParcel  U-52803)- 

b.  Federal  oil  and  gas  lease  U-41046 
(Parcel  U-52a04). 

DATES:  For  a  period  of  forty-five  (45) 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
Moab  District  Manager.  Bureau  of  Land 
Management.  P.O.  Box  970.  Moab.  Utah 
84532.  Objections  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

SUPPtfMENTARY  INFORMATION: 
Additional  information  concening  the 
lands,  the  terms  and  conditions  of  the 
sales,  and  the  bidding  instructions  may 
be  obtained  from  Laurelle  Hughes,  Area 
Realty  Specialist,  San  Rafael  Resource 
Area  Ofilce,  900  North  700  East  P.O. 
Drawer  AB.  Price.  Utah  84501.  (801)  637- 
4584.  or  from  Brad  Groesbeck.  District 
Realty  Specialist  Moab  Disirict  Office, 
82  East  Dogwood.  P.O.  Box  970,  Moab. 
Utah  84532,  (801)  259-6111. 


44496 


Federal  Register  /  Vol.  52.  No.  223  /  Thursday.  November  19.  1987  /  Notices 


Federal  Register  /  VoL  52,  No.  223  /  Thursday.  November  19.  1967  /  Notices 44497 


Dale:  November  12. 1987. 
Kanneih  V.  Rbea. 
Acting  District  Manager. 
|FR  Doc.  87-26645  Filed  11-18-87:  8:45  airi 

MLUNOCOOE  4310-l)O-M 

(UT-040-S-4212-13;  U-600521 


Intent  To  Prepare  Planning 
Amendment  and  Notice  of  Realty 
Action  Exdtange  of  Put)llc  and  Private 
Land,  Wasliington  and  Kane  Counties, 
UT 

AOENCV:  Bureau  of  L.and  Managemeat. 
Department  of  the  Interior. 
ACTKHC  Notice  of  Intent  to  prepare  a 
planning  amendment  to  allow  an 
exchange  and  Notice  of  Reahy  Action 
for  said  exchange  of  public  and  private 
lands  in  Kane  and  Washington 
Counties.  Utah.  The  value  of  the  lands  to 
be  exchanged  will  be  equalized  by  an 
adjustment  in  acreage  of  the  private 
lands  to  be  determined  by  an  appraisal. 
The  public  lands  described  are  hereby 
segregated  from  the  operation  of  the 
federal  mining  laws  pending  disposition 
of  this  action. 

SUMMARY:  The  Cedar  City  District  of  the 
Bureau  of  Land  Management  has 
received  a  proposal  to  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1716),  the  surface  and  mineral  estate  of 
public  lands  in  the  Dixie  and  Kanab 
Resource  Areas  described  as:  T.  41  S..  R. 
15  W..  Sec.  32.  W^W.  containing  80 
acres.  Also.  T.  42  S..  R.  10  W..  SLM;  Sec. 
3.  N^W;  Sec.  8.  lots  5.  6.  SWNE;  Sec.  9, 
lots  1-4. 6-11;  Sec.  10.  lots  1.  2: 
containing  601.28  acres.  In  exchange  for 
these  lands,  the  United  States  would 
acquire  the  surface  estate  of  the      | 
following  described  lands  from  Mr. 
James  Trees:  T.  42  S..  R.  9  W..  Sec.  19. 
lots  3. 4.  E»SW.  SE:  Sec.  29.  all;  Sec.  30. 
lot  1.  NENW.  N^E:  comprising  1,108 
acres.  The  United  States  owns  the  j 
mineral  estate  of  these  lands. 

The  public  land  selected  by  the   { 
proponent  is  located  in  three  parcels 
within  the  Virgin  River  Planning  Unit  of 
the  Dixie  Resource  Area.  The  land 
offered  by  the  proponent  is  located  in 
the  Vermilion  Planning  Unit  of  the 
Kanab  Resource  Area.  The  Virgin  River 
Management  Framework  Plan  (MFP) 
calls  for  the  exchange  of  lands  to  make 
larger,  more  manageable  blocks  of  land. 
However,  a  portion  of  the  selected  land 
is  within  an  area  identified  for  retention. 
In  addition,  the  Vermilion  MFP  does  not 
address  land  exchange  for  blocking 
purposes.  Therefore,  the  proposal  does 
not  conform  to  these  two  land  use  plans 
and  a  planning  amendment  is  required. 


The  Virgin  River  Planning  Unit  is 
located  in  Washington  County.  Utah. 
The  Vermilion  Planning  Unit  is  located 
in  southwestern  Kane  County,  Utah. 
One  of  the  parcels  selected  by  the 
proponent  is  located  adjacent  to  Zion 
National  Park.  A  second  selected  parcel 
is  located  near  the  Canaan  Mtn. 
Wilderness  Study  Area  (WSA).  The 
Tmal  selected  parcel  is  located  just  north 
of  St.  George.  The  offered  lands  are  near 
Zion  National  Park  and  the  Canaan  Mtn. 
WSA.  Part  of  the  selected  lands  are 
adjacent  to  existing  private  land  owned 
by  the  applicant.  Tlie  remainder  are 
near  St.  George,  Utah.  The  proponent 
plans  to  develop  an  orchard,  small 
reservoir,  and  possibly  a  small  guest 
ranch  on  the  selected  lands  and  his 
existing  private  land.  The  offered  lands 
are  surrounded  by  BLM  and  State 
administered  lands. 

Transfer  of  offered  lands  to  public 
ownership  will  allow  for  a  larger  block 
of  BLM  administered  public  lands  to 
manage  in  these  sensitive  areas  next  to 
Zion  National  Park  and  the  Canaan  Mtn. 
WSA.  The  offered  lands  also  have  two 
springs  and  riparian  vegetation  which 
will  benefit  under  BLM  administration. 

The  public  lands  described  in  sections 
3  and  10  are  presently  precluded  from 
disposal  pending  resolution  of  a 
preliminary  injunction  in  the  National 
Wildlife  Federation  V.  Burford.  et  al. 
Lawsuit.  Civil  Action  No.  85-2238.  An 
exchange  agreement  will  therefore  be 
entered  into  allowing  for  completion  of 
the  exchange  on  the  lands  a^ected  by 
the  injunction  upon  favorable  settlement 
of  the  lawsuit.  The  remainder  of  the 
lands  will  be  exchanged  not  sooner  than 
60  days  following  publication  of  this 
notice  in  the  Federal  Register. 

A  draft  environmental  assessment/ 
planning  amendment  has  been  written 
using  an  interdisciplinary  team.  Staff 
members  representing  range,  wildlife, 
hydrology,  minerals,  realty,  threatened 
or  endangered  plants  and  animals, 
cultural,  and  visual  resources  have  been 
used  in  the  preparation  of  the  analysis. 
The  draft  environmental  assessment/ 
planning  amendment  is  ready  for  public 
review. 

8UPPLEMCNTARV  INFORMATION:  The 

terms  and  conditions  applicable  to  the 
exchange  are:  Wildlife,  hydrology, 
minerals,  realty,  threatened  or 
endangered  plants  and  animals,  cultural, 
and  visual  resources  have  been  used  in 
the  preparation  of  the  analysis.  The 
draft  environmental  assessment/ 
planning  amendment  is  ready  for  public 
review. 

The  terms  and  conditions  applicable 
to  the  exchange  are: 


1.  There  is  reserved  to  the  United 
States  a  right-of-way  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 
1890.  26  Stat.  391.  (43  U.S.C.  945). 

2.  Title  transfer  will  be  subject  to 
valid  existing  rights. 

FOR  FURTHER  INFORMATION  CONTACT 

Interested  parties  may  receive  a  copy  of 
the  document  by  contacting  Frank 
Rowley.  Dixie  Resource  Area  Manager 
at  225  North  Bluff  Street.  P.O.  Box  726. 
St.  George.  Utah  84770:  or  by  calling 
(801)  673-4654. 

Comments:  Written  comments 
pertaining  to  the  planning  amendment 
must  be  received  within  30  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  After  the 
comments  have  been  reviewed,  a 
decision  on  the  planning  amendment 
will  be  published  in  the  Federal 
Register.  Written  comments  pertaining 
to  the  Notice  of  Realty  Action  for  the 
exchange  must  be  received  within  45 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  Any 
objections  received  during  the  comment 
period  pertaining  to  the  Notice  of  Realty 
Action  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  Realty  Action 
Notice  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  November  12. 1987. 
Dave  Everett, 
Acting  District  Manager. 
(FR  Doc.  87-26650  Filed  11-1&-87;  8:45  am] 

BILUNO  COOC  4310-0O-« 


[CO-942-08-4520-121 

Colorado;  Rling  of  Plats  of  Survey 

November  12. 1987. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office.  Bureau  of 
Land  Management.  Lakewood. 
Colorado,  effective  10:00  A.M., 
November  12, 1987. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  Tracts  37.  38.  51. 
and  56.  T.  11  N..  R.  85  W..  Sixth  Principal 
Meridian.  Colorado  for  Group  No.  805. 
was  accepted  October  30. 1987. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  Tracts  50,  52.  and 
53.  T.  11  N..  R.  86  W.,  Sixth  Principal 
Meridian,  Colorado  for  Group  No.  805, 
was  accepted  October  30, 1987. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 


Tlie  plet.  in  three  sheets,  representing 
the  depeodent  resurvey  of  a  portion  of 
the  Base  Line  (south  boundary)  and  east 
boundary,  the  north  boundary,  and  a 
portion  of  the  subdivisional  lines  and 
certain  tracts,  and  the  survey  of  the 
subdivision  of  certain  sections.  T.  1  N., 
R.  95  W..  Sixth  Principal  Meridian. 
Colorado  for  Group  No.  562,  was 
accepted  October  30. 1987. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau,  to  facilitate  administration  of  oU 
shale  lands. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office. 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  Lakewood,  Colorado. 
80215. 

Jack  A.  Eaves, 

Chief,  Cadastral  Surveyor  for  Coloraikt. 
(FR  Doa  87-28649  Filed  11-18-87: 8:45  amj 

BILUNO  COOE  4310-JB-« 

(NM-940-084520-1] 

New  Mexico;  Filing  of  Plat  of  Survey 

November  12. 1987. 

The  plat  of  surveys  described  below 
were  officially  filed  in  the  New  Mexico 
State  Office.  Bureau  of  Land 
Management,  Santa  Fe.  New  Mexico, 
effective  at  lOKM  a.m.  on  the  dates 
shown. 

The  survey  representing  the  ctHrective 
dependent  resurvey  of  small  holding 
claim  1785,  Tract  1,  in  section  6,  the 
dependent  resurvey  of  certain  small 
holding  claim  boundaries,  and  the 
survey  of  lots  in  sections  5,  6, 8  and  9, 
Township  4  South.  Range  1  East,  New 
Mexico  Principal  Meridian.  New 
Mexico,  executed  under  Group  768.  filed 
November  12, 1987. 

The  survey  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  a  portion  of  the 
adjusted  record  meanders  of  the  former 
right  bank  of  the  North  Canadian  River, 
and  a  survey  of  a  portion  of  the  1986 
meanders  of  the  right  bank  of  the  North 
Canadian  River  in  section  35,  Township 
13  North,  Range  2  West  of  the  Indian 
Meridian,  Oklahoma,  executed  under 
Group  52.  Oklahoma,  filed  November  12, 
1987. 

These  surveys  were  requested  to  meet 
administrative  needs  of  the  Bureau  of 
Land  Management. 

The  survey  representing  the 
dependent  resurvey  of  a  portion  of  the 
east  boundary,  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  12,  Township  13  North,  Range 
12  West,  Indian  Meridian,  Oklahoma, 
executed  under  Group  49,  Oklahoma, 
filed  November  12, 1987. 


The  survey  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  bnes.  the  adjusted  record 
meanders  of  a  portion  of  the  left  bank  of 
the  Wasbita  River  to  sections  10, 15  and 
16,  the  subdivision  of  a  portion  of 
section  15,  the  survey  of  a  portion  of  the 
meanders  td  the  present  left  bank  of  the 
Washita  River  in  sections  10, 15  and  16, 
the  survey  of  the  meanders  of  the  left 
bank  of  the  1949  avulsed  bed  of  the 
Washita  River  in  section  15,  the 
informative  traverse  of  the  meanders  of 
the  right  bank  of  the  1949  avulsed  bed  of 
the  Washita  River  in  section  15,  the 
survey  of  the  medial  line  of  the  1949 
avulsed  bed  of  the  Washita  River  in 
section  15  and  the  survey  of  partition 
lines  in  sections  10, 15  and  16,  Township 
7  North,  Range  9  West  of  the  Indian 
Meridian,  Oklahoma,  executed  under 
Group  40.  Oklahoma,  filed  November  12. 
1987. 

The  survey  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  9.  Township  B  North,  Range  18 
West  of  the  Indian  Meridian,  Oklahoma, 
executed  under  Group  40.  Oklahoma, 
filed  November  12, 1987. 

These  surveys  were  requested  by  the 
Area  Director,  Bureau  of  Indian  Affairs, 
Auadarico,  Oklahmna. 

These  plats  will  be  in  the  open  files  of 
the  New  Mexico  State  Office,  Bureau  of 
Land  Management,  P.O.  Box  1449,  Santa 
Fe,  New  Mexico  87504.  Copies  of  the 
plats  may  be  obtained  from  the  office 
upon  payment  of  $2.50  per  sheet 
KelieyR-WiUiamsoii. 
Acting  Chief  Branch  of  Cadastral  Survey. 
(FR  Doc.  87-26618  Filed  11-18-87;  8:45  am] 
BIUJNG  COOC  43tO-FS-U 


ICA-930-08-4332-09] 

Extension  of  Comment  Period  For 
Draft  Environmental  Impact  Statement; 
Preliminary  WHdemess 
Recommendations  for  ttie  Garcia 
Mountain,  Rockhouse,  Domeland, 
Machesna,  Soutti  Warner  Contiguous, 
Yolla  Bolly-BIg  Dutte,  and  Carson 
Iceberg  Section  202  Wilderness  Study 
Areas,  California 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Extension  of  public  comment 
period  for  draft  EIS. 

SUMMARY:  Due  to  delays  in  the  official 
filing  of  the  draft  EIS  for  the  California 
Section  202  Wilderness  Study  Areas,  the 
public  comment  period  has  been 
extended.  The  original  Notice  of 
Availability  was  published  in  the 


Federal  Register  on  Thursday.  October 
15, 1987  (52  FR  38279). 
DATE:  Written  comments  should  be 
submitted  by  February  15, 1988,  to  the 
California  Stale  Director  (CA-930.16). 
Bureau  of  Land  Management.  2800 
Cottage  Way,  Sacramento,  California 
95825.  in  order  to  be  considered  in  the 
Final  Environmental  Impact  Statement 
FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  Jennings.  Bakersfield  District 

Office.  800  Truxton  Avenue. 

Bakersfield,  CA  93301,  (805)  861-4287; 
Roger  A.  Farschon,  Surprise  Resource 

Area  Office,  (Susanville  District),  602 

Cressler  Street,  Cedarville,  CA  96104, 

(916)  27»-«101; 
Earie  G.  Curran,  Ukiah  District  Office, 

555  LesHe  Street,  Ukiah.  CA  95482- 

5599,  (707)  462-3873; 
Stephen  Weiss,  Walker  Resource  Area 

(Carson  City  District),  1535  Hot 

Springs  Road,  Suite  300,  Carson  City, 

NV  89701.  (702)  882-6134; 

Dated:  November  12. 1987. 
Ronald  O.  Hofman. 
Associate  Stale  Director. 
[PR  Doc  87-28738  Filed  11-18-87:  8:45  am) 
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[NV-010-0a-4212-11;  N-475111 

Realty  Action;  Lease  for  Recreation 
and  Public  Purposes;  Elko  County,  NV 

The  following  described  lands  have 
been  examined  and  found  suitable  for 
classification  and  lease  with  the  option 
of  purchase  after  development,  under 
the  Recreation  and  Public  Purposes  Act 
(R&PP)  of  June  14. 1926,  as  amended  (43 
U.S.C.  869  et  seq.].  The  lands  will  not  be 
offered  for  lease  until  at  least  60  days 
after  the  date  of  publication  of  this 
Notice  in  the  Federal  Register. 

Mount  Diablo  Meridian,  Nevada 

T.  47  N.,  R.  64  E.. 
Section  12.  S'ANWy4SWy4NWV4NEy4. 
Containing  1.25  acms. 

These  lands  are  hereby  classified  for 
public  purpose  use  as  a  churdi  site.  The 
Jackpot  Community  Church  has  made 
application  for,  and  intends  to  use  these 
public  lands  within  the  unincorporated 
town  of  Jackpot.  Nevada,  to  construct  a 
church  and  related  facilities.  This 
church  wil  serve  the  needs  of  the 
I^resbyterians.  United  Methodist.  Church 
of  the  Brethern  and  Roman  Catholic 
faiths,  as  well  as  any  other  religious 
denominations  interested  in  becoming  a 
part  of  the  church. 

The  lease/patent,  when  issued,  will  be 
subject  to  the  privisions  of  the 
Recreation  and  Public  Purposes  Act. 
applicable  regulations  uf  the  Secretary 
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of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  All  minerals 

2.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States:  Act  of  August  30. 
1890  (26  Stat.  391:  43  U.S.C.  945). 

The  lease/patent  will  be  subject  to  an 
easement  of  30  feet  in  width  along  the 
east  and  west  boundaries  of  the  parcel 
in  favor  of  Elko  County  for  road  and 
public  utilities  purposes  to  insure 
continued  ingress  and  egress  to  adjacent 
lands. 

Initially  the  lands  will  be  leased  and 
after  substantial  development  of  the 
parcel,  the  land  may  be  purchased  at  the 
appraised  fair  market  value  less  50 
percent 

The  land  is  not  required  for  any 
Federal  purpose.  The  classification  and 
the  land's  subsequent  lease/disfmsal  is 
consistent  with  the  Bureau's  planning 
for  the  area. 

Upon  publication  of  the  Notice  of 
Realty  Action  in  the  Federal  Register, 
the  subject  lands  will  be  segregated 
from  appropriation  under  any  other 
public  land  law,  including  locations 
under  the  mining  laws.  If  after  18 
months  following  the  publication  of  this 
Notice  in  the  Federal  Register,  an 
application  has  not  been  filed  for  the 
purpose  for  which  the  public  lands  have 
been  classified,  the  segregative  effect  of 
the  classification  shall  automatically 
expire  and  the  public  lands  classified  in 
this  Notice  shall  return  to  their  former 
status  without  further  action  by  the 
Authorized  Officer. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the  Elko 
District  Office,  Bureau  of  Land 
Management.  For  a  period  of  45  days 
from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  District 
Manager,  Elko  District  Office,  3900  E. 
Idaho  St..  Elko.  Nevada  89801.  Any 
objections  will  be  evaluated  by  the  State 
Director,  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  the  absence 
of  timely  objections,  the  classification  of 
the  lands  described  in  this  Notice  will 
become  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register. 
Rodney  Haim,  i 

District  Manager. 
Date:  November  10, 1987. 
(FR  Doc.  87-28734  Filed  11-18-87;  8:45  aap] 
MUIM  CODE  43W-NC-M 


UMI 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  ARCO  Oil  A  Gas  Co. 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document.  (DOCD) 

SUMMARY:  Notice  is  hereby  given  that 
ARCO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  1612,  Block  67.  South  Pass 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Venice,  Louisiana. 

DATE  The  subject  DOCD  was  deemed 
submitted  on  November  10, 1987. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael ).  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  November  12. 1987. 
|.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 
[FR  Doc.  87-28736  Filed  ll-18-87:8:45aml 
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Development  Operations  Coordination 
Document;  Union  Exploration  Partners, 
Ltd. 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Union  Exploration  Partners,  Ltd.  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS  0204  and  0205,  Block  38.  and 
Lease  0207,  Block  42,  (portion)  Vermilion 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Intracoastal  City,  Louisiana. 

date:  The  subject  was  deemed 
submitted  on  November  12, 1987. 

address:  a  copy  of  the  Subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans.  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m..  Monday  through  Friday), 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  J.  Tolbert:  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  November  13, 1987. 
|.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 
(FR  Doc.  87-26737  Filed  11-8-87;  8:45  am] 
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and  Enforcement 
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Deep  River  Basin  Lands  UnsuitaMe  For 
Mining  Petition 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Notice  of  petition  receipt 
Notice  of  completeness.  Notice  of  intent 
to  prepare  a  combined  petition 
evaluation  document/environmental 
impact  statement  and  notice  of  scoping 
meeting  and  scoping  comment  period  for 
the  petition  to  designate  certain  lands  in 
the  Deep  River  Basin  in  Lee  and 
Chatham  Counties.  North  Carolina,  as 
unsuitable  for  surface  coal  mining 
operations. 

summary:  Notice  is  hereby  given  that 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
received,  declared  complete,  and 
intends  to  prepare  a  combined  petition 
evaluation  document/environmental 
impact  statement  (PED/EIS)  on  a 
petition  to  designate  certain  lands 
within  the  Deep  River  Basin,  Chatham 
and  Lee  Counties.  North  Carolina,  as 
unsuitable  for  surface  coal  mining 
operations  in  accordance  with  section 
522  of  the  Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  of  1977. 
OSMRE  has  identified  four  alternatives 
that  the  combined  PED/EIS  would 
evaluate  as  described  in  the 
supplementary  information  of  this 
notice.  OSMRE  requests  that  other 
agencies  and  the  public  submit  written 
comments  or  statements  on  the  need  for 
an  EIS  on  the  petititm  and  the  scope  of 
the  issues  which  should  be  analyzed  in 
the  combined  document. 

DATES:  Written  comments  must  be 
received  by  5  p.m.  local  time,  January  29. 
1988.  Oral  comments  may  be  presented 
at  the  scoping  meeting  to  be  held  at  the 
Chatham  County  Court  House.  Pittsboro. 
North  Carolina,  at  7  p.m.  on  December  8. 
1987. 

ADDRESS:  Written  comments  must  be 
received  at  or  hand  delivered  to.  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Division  of  Tennessee 
Permitting,  attention  of  WilKs  Gainer, 
530  Gay  Street,  SW.,  Suite  500, 
KnoxvHle.  Tennessee  37902.  Copies  of 
the  petition  are  available  upon  request 
from  the  Office  of  Surface  Mining 
Reclamaticm  and  Enforcement  at  the 
above  address.  The  public  record  on  the 
petition  is  available  for  review  during 
normal  working  hours  at  the  OSMRE 
office  listed  above. 


FOR  FURTMOI MFOMMATION  CONTACT: 

Bruce  Klein  at  the  OSMRE  office  listed 
above,  telephone  (615)  673-4330. 


SUPPLEMENTARY  NtFORMATION:  On  June 
18. 1987.  the  Goldston-Golf  Sanitary 
District  the  Town  of  Goldston,  and 
fourteen  citizens  filed  a  petition  with 
OSMRE  requesting,  in  accordance  with 
section  522(c)  of  Pub.  L  95-87,  that 
certain  lands  within  the  Deep  River 
Basin  in  Chatham  and  Lee  Counties. 
North  Carolina,  be  designated  as 
unsuitable  for  surface  coal  mining 
operations.  North  Carolina  Federal 
program,  as  administered  by  OSMRE, 
applies  to  ail  surface  coal  mining 
operations  in  North  Carolina,  including 
the  processing  of  land  unsuitable 
petitions  (48  FR  30302.  June  30. 1983). 
OSMRE  determined  the  petition 
incomplete  according  to  30  CFR 
933.764.13.  On  August  la  1987. 
additional  information  was  filed  with 
OSMRE.  The  petition  was  declared 
administratively  complete  and  accepted 
for  processing  on  October  9, 1987.  The 
16-page  petition  and  183  pages  of 
exhibits  were  submitted  by  John  F. 
Graybeal,  attorney  for  the  petitioners. 
Mr.  Graybeal's  address  is  Adams, 
McCullough.  ft  Beard,  P.O.  Box  389. 
Raleigh,  North  Carolina  27602-038a  A 
copy  of  the  petition  is  available  for 
public  inspection  at  the  County  Clerks' 
o^ices  in  Sanford  and  Pittsbu^h.  NcHth 
Carolina,  and  at  the  OSMRE  Knoxville 
Field  Office  listed  above.  In  addition, 
the  public  record  on  the  petition  is 
available  for  review  during  normal 
working  hours  at  the  OSMRE  office 
listed  above. 

The  major  allegations  of  the  petition 
are: 

1.  Reclamation  is  not  technologically 
and  economically  feasible. 

2.  Mining  the  area  would  be 
incompatible  with  local  land-use  plans. 

3.  Mining  could  result  in  substantial 
pollution  of  the  water  supply. 

4.  Area  is  subject  to  frequent  flooding. 

5.  Mining  could  result  in  significant 
damage  to  important  historic,  cultural, 
scientific,  and  esthetic  values  and 
natural  systems. 

The  several  ahematives  available  to 
OSMRE  for  evaluation  in  the  combined 
document  range  from  not  designating 
any  of  the  lands  in  the  area  as 
unsuitable,  to  designating  all  the  lands 
in  the  petition  area  as  unsuitable.  The 
alternatives  are  as  follows: 

Alternative  1— Designate  the  entire 
petition  area  as  unsuitable  for  all 
surface  coal  mining  operations. 

Alternative  2— Not  designate  any  of 
the  petition  area  as  unsuitable  for  all 
surface  coal  mining  operations. 

Alternative  3— 4)esignate  parts  of  the 
petition  area  as  unsuitable  for  surface 
coal  mining  operations. 

A.  Designate  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 


operations  those  parts  of  the  petition 
area  in  which  such  operations  «rould  be 
incompatible  with  existing  State  or  local 
land-use  plans  or  programs. 

B.  Designate  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations  those  parts  of  the  petition 
area  in  which  such  operations  would 
result  in  significant  damage  to  important 
historic  cultural,  scientific,  and  esthetic 
values  and  natural  systems. 

C.  Designate  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations  those  parts  of  the  petition 
area  in  which  such  operations  could 
result  in  substantial  pollution  of  water 
supply. 

D.  Designate  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations  those  parts  of  the  petition 
area  which  are  subject  to  frequent 
flooding. 

Alternative  4 — Designate  the  entire 
petition  area  as  unsuitable  for  surface 
coal  mining  but  allow  underground 
mining  with  or  without  certain 
restrictions. 

A  scoping  comment  period  is  intended 
to  raise  the  relevant  issues  to  be 
addressed  by  the  combined  document 
The  scoping  meeting  will  be  held  at  the 
Chatham  County  Courthouse  on 
December  8. 1987,  at  7  p.m.  The 
comment  period  will  close  on  January 
29, 1988.  at  5  p.m.  local  time.  OSMRE 
seeks  public  comments  in  relation  to  the 
scope  of  issues  to  be  addressed  by  the 
impact  evaluation,  including  impacts 
and  alternatives  that  should  be 
addressed.  Written  comments  submitted 
should  be  specific  and  confined  to 
issues  pertinent  to  the  petition.  The 
public  comment  received  during  the 
scoping  period  will  assist  OSMRE  in 
making  a  decision  on  the  petition 
evaluation  and  in  preparing  the 
environmental  impact  statement. 
OSMRE  believes  that  the  proposed 
action  is  a  major  Federal  action  that 
may  significantly  affect  the  quahty  of 
human  environment  and  may  require  the 
preparation  of  an  EIS.  OSMRE 
additionally  gives  notice  here  that 
should  information  or  analysis  show 
that  the  proposed  action  does  not 
require  an  EIS.  it  will  terminate  the 
envinmmental  impact  statonent  process 
through  an  appropriate  notice  in  the 
Federal  Register. 

Brent  Wafalquist 

Assistant  Director,  Program  Policy. 

Date:  November  10, 1987. 

[FR  Doc  87-26677  Filed  11-18-87:  8:45  am) 

MLUNO  CODE  4310-OS-M 


44500 


Fedwra!  Register  /  Vol.  52.  No.  223  /  Thursday.  November  19.  1987  /  Noticed 


Federal  Register  /  Vol.  52.  Nd.  223  /  Thursday.  November  19.  1987  /  Notices 


INTERSTATE  COMMERCE 
COMMISSION 

inrane*  Doek«t  No.  311441 

The  Ferdinand  and  HuntingtMirg 
Ralroad  Co^  Acquisition  and 
Operation  of  RaH  Une;  Ferdinand 
Railroad  Co. 


The  Ferdinand  and  Huntingburg 
Railroad  Company  (F&H),  a  noncarrier, 
has  filed  a  notice  of  exemption  to 
acquire  and  operate  all  of  the 
approximately  6.38  miles  of  line  of  the 
Ferdinand  Railroad  Company 
(Ferdinand).  This  rail  line  nms  from 
Huntingburg.  IN  to  Ferdinand.  IN.  F&H 
will  be  a  wholly  owned  subsidiary  of 
Itel  Rail  Car  Corporation  (IRC).  IRC  is  a 
newly  created  subsidiary  of  Itel  Rail 
Corporation  (Itel  Rail],  which  directly  or 
indirectly  controls  various  rail  and 
motor  carriers.  Itel  Rail,  in  turn,  is 
wholly  owned  by  Itel  Corporation, 
which  has  filed  a  Petition  for  Exemption 
in  Finance  Docket  No.  31143  pursuant  to 
49  U.S.C.  10505  for  an  exemption  from 
the  provisions  of  49  U.S.C.  11343  with 
regard  to  its  continued  control  of  F&H.' 

Comments  must  be  filed  with  the 
Commission  and  served  on  Thomas  |. 
Byrne  and  Carl  V.  Lyon,  The  Ferdinand 
and  Huntingburg  Railroad  Company. 
1101  30th  Street  NW..  Suite  302. 
Washington.  DC  20007,  (202)  338-9022. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d]  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
say  the  transaction. 

Decided:  November  10. 1987. 

By  the  Commission.  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Norata  R.  McGee. 
Secretary. 
[PR  Doc.  87-26546  Filed  11-18-87;  8:45  am) 

■MJJNQ  CODE  703S-01-4I 


IFlnmc*  Docket  No.  31139] 


The  QoMen  Cat  RaHroad  Corp.; 
Acquisition  and  Operation  Exemption; 
Certain  Line  Of  Missouri  Pacific 
Railroad  Co.  | 

The  Golden  Cat  Railroad  Corporation, 
a  noncarrier  (OCR),  has  filed  a  notice  of 
exemption  to  acquire  and  operate 


UMI 


'  A  voting  Iruil  agreement  between  IRC  and  Peter 
A.  Greene  is  being  created  whereby  the  common 
itock  of  F&H  will  be  placed  in  a  voting  trust,  with 
Mr.  Greene  to  serve  as  voting  trustee.  This  will 
enable  the  acquisition  of  the  Ferdinand  assets  to 
occur  prior  to  Commission  action  on  the  petition  for 
exemption. 


certain  properties  of  Missouri  Pacific 
Railroad  Company  (MPR).  The  property 
includes  10.8  miles  of  rail  line  formerly 
known  as  the  Delta  Branch,  between 
milepost  149.5  located  at  or  near  Delta. 
MO,  and  milepost  160.3  located  at  or 
near  Newman  Spur.  MO.  The 
acquisition  agreement  includes  the 
involved  right-of-way  and  associated 
real  estate. 

It  is  indicated  that,  initially,  the 
proposed  operator  of  the  rail  line  will  be 
Cape  County  Development,  Inc..  doing 
business  as  The  Jackson  &  Southern 
Railroad  (JSR).  It  is  unclear  whether  ]SR 
will  be  operating  the  line  in  its  own 
name  or  on  behalf  of  OCR.  A  separate 
notice  of  exemption  will  be  required 
with  respect  to  the  operation  of  the  line 
by  JSR  (or  any  other  operator)  in  its  own 
name. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  Robert  B. 
Hebert.  Miller,  Faires,  Hebert  & 
Woddell.  Suite  2300,  One  Indiana 
Square,  Indianapolis,  IN  46204. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  October  29, 1987 

By  the  Commission,  Jane  F.  Mackall, 

Director,  Office  of  Proceedings. 

Noreta  R.  McGee. 

Secretary. 

[FR  Doc.  87-26545  Filed  11-18-87;  8:45  am) 

BNJJNQ  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  87-2] 

Hert>ert  Berger,  M.D.;  Removal  of  Stay 

On  May  11, 1987,  the  Administrator  of 
the  Drug  Enforcement  Administration 
(DEA)  published  an  order  in  the  Federal 
Register  revoking  DEA  Certificate  of 
Registration  PB0122731,  issued  to 
Herbert  Berger,  M.D.  (Respondent)  at 
7440  Amboy  Road,  Staten  Island,  New 
York  10307,  as  a  narcotic  treatment 
program.  52  FR  17645.  This  order  was 
effective  June  11, 1987. 

At  the  request  of  Respondent's 
counsel,  the  Administrator  granted  a 
stay  of  the  order  revoking  Respondent's 
DEA  registration  on  June  15. 1987.  This 
stay  was  subject  to  certain  conditions, 
including  that  Respondent's  controlled 
substances  be  placed  under  seal,  and 
that  he  was  prohibited  from  procuring  or 


dispensing  any  methadone  until  the  final 
disposition  of  the  proceeding.  The  stay 
was  granted  in  order  to  permit 
Respondent  to  have  a  hearing. 

On  October  14, 1987,  the 
Administrator  received  correspondence 
from  counsel  for  the  Respondent  dated 
October  9. 1987.  In  this  letter  counsel  for 
the  Respondent  withdrew  Respondent's 
previous  request  for  a  hearing,  arid 
requested  that  the  previous  stay  be 
vacated. 

Accordingly,  the  Administrator  for  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  vacates  the  stay  of  his 
final  order  revoking  DEA  Certificate  of 
Registration  PB0122731.  This  order  is 
effective  November  19, 1987. 

Dated:  November  16. 1987. 

John  C  Lawn. 

Administrator. 

(FR  Doc.  87-28719  Filed  11-18-87:  8:45  amj 

BILUNO  CODE  4410-<»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[87-96] 

NASA  Advisory  CouncU  (NAC), 
Aeronautics  Advisory  Committee 
(ACC);  Meeting 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  Pub. 

L.  92-463,  as  amended,  the  National 

Aeronautics  and  Space  Administration 

announces  a  forthcoming  meeting  of  the 

NASA  Advisory  Council,  Aeronautics 

Advisory  Committee,  Ad  Hoc  Review 

Team  on  Acoustic  Wind  Tunnel 

Requirements. 

DATE  AND  TIME:  December  8, 1987,  8:30 

a.m.  to  5  p.m.  and  December  9, 1987,  8:30 

a.m.  to  12:15  p.m. 

ADDRESS:  National  Aeronautics  and 

Space  Administration,  Ames  Research 

Center.  Committee  Room.  Building  200, 

Moffett  Field,  CA  94035. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Randolph  A.  Graves,  Jr.,  Office  of 

Aeronautics  and  Space  Technology, 

National  Aeronautics  and  Space 

Administration,  Washington,  DC  20546. 

202/453-2828. 

SUPPLEMENTARY  INFORMATION:  The 

NAC  Aeronautics  Advisory  Committee 

(AAC)  was  established  to  provide 

overall  guidance  to  the  Office  of 

Aeronautics  and  Space  Technology 


(OAST)  en  aeronautics  research  and 
technology  activities.  Special  ad  hoc 
review  teams  were  formed  to  address 
specific  topics.  The  Ad  Hoc  Review 
Team  on  Acoustic  Wind  Tunnel 
Requirements,  chaired  by  Mr.  Dean 
Borgman.  is  comprised  of  eight 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  30  persons 
including  the  team  members  and  other 
participants). 

Type  of  Meeting:  Open. 

Agenda: 
December  8. 1987 

8:30  a.m. — Presentation  of  Industry 
and  NASA  requirements  for 
acoustic  wind  tunnel  testing. 
December  9. 1987 

8:30  a.m. — Discussion  of  briefings  and 
response  to  industry /government 
survey. 

12:15  p.m. — Adjourn. 
November  10, 1987. 
Ann  Bradley, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

|FR  Doc.  87-26705  Filed  11-18-87;  8:45  am) 
BILUNG  CODE  7S10-01-M 

[87-95] 

NASA  Advisory  CouncH  (NAC),  Space 
Systems  and  Technology  Advisory 
Committee  (SSTAC);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 
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summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Systems 
and  Technology  Advisory  Committee 
and  the  Aerospace  Research  and 
Technology  Subcommittee. 
DATE  AND  TIME:  December  15. 1987,  8:30 
a.m.  to  5  p.m.;  December  16, 1987,  8  a.m. 
to  5  p.m.;  and  December  17, 1987,  8  a.m. 
to  12:30  p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  Ames  Research 
Center.  Building  201,  Moffett  Field,  CA 
94035. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Joanne  Teague,  Office  of 
Aeronautics  and  Space  Technology, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/453-2775. 

SUPPLEMENTARY  INFORMATION:  The 
NAC  Space  Systems  and  Technology 
Advisory  Committee  (SSTAC)  was 
established  to  provide  overall  guidance 


to  the  Office  of  Aeronautics  and  Space 
Technology  (OAST)  on  space  systems 
and  technology  programs.  The 
Aerospace  Research  and  Technology 
Informal  Subcommittee  was  formed  to 
provide  technical  support  for  the  SSTAC 
and  to  conduct  ad  hoc  interdisciplinary 
studies  and  assessments.  The 
Committee,  chaired  by  Mr.  Norman  R. 
Augustine,  is  comprised  of  20  members. 
The  Subcommittee  is  comprised  of  26 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  150  persons 
including  the  Subcommittee  members 
and  other  participants). 

Type  of  Meeting:  Open. 

Agenda: 
December  15, 1987 

8:30  a.m. — Opening  Remarks. 

9:15  a.m. — Agency  Strategic 
Overview. 

9:45  a.m.— Space  Technology 
Overview. 

10:30  a.m.— Parallel  Discipline 
Reviews. 

5  p.m. — Adjourn. 
December  16, 1987 

8  a.m. — Continuation  of  Parallel 
Discipline  Reviews. 

3  p.m. — Presentation  of  Reports  for 
Discipline  Reviews. 

5  p.m. — Adjourn 
December  17, 1987 

8  a.m. — Comments  by  Chairperson. 
8:30  a.m.— Status  Reports  by  Ad  Hoc 

Team  Chairpersons. 

9  a.m. — ^Discussion  of  Ad  Hoc  Team 
Reports,  Discipline  Review  Reports 
and  Requirements  for  Additional 
Ad  Hoc  Reviews. 

12:30  p.m.— Adjourn. 

November  10, 1987. 
Ann  Bradley, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  87-26706  Filed  11-18-87;  8:45  am) 

BILLING  CODE  751(M>1-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Folk  Arts  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  December  9-11, 1987,  from  9:00 
a.m.-6:00  p.m.,  and  on  December  12, 
1987,  from  9:00  a.m.-3:30  p.m.  in  room 
716  of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 


A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  21, 1987  from 
10:00-12:30  p.m.  The  topics  for 
discussion  will  be  guidelines  review  and 
policy  issues. 

The  remaining  sessions  of  this 
meeting  on  December  9-11. 1987,  from 
9:00  a.m.-6:00  p.m.  and  on  December  12, 
1987.  from  9:00  a.m.-10:00  a.m.  and  1:30 
p.m.-3:30  p.m.  are  for  the  purpose  of 
review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5433. 
Yvonne  M.  Sabine. 

Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
November  16, 1987. 

[FR  Doc.  87-26758  Filed  11-18-87;  8:45  am] 
BILUNG  CODE  7S37-41-M 


Offce  of  Partnership  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Office  of 
Partnership  Advisory  Panel  (Local 
Programs  Selection)  to  the  National 
Council  on  the  Arts  will  be  held  on 
December  7, 1987,  from  9:00  a.m.-5:15 
p.m.,  and  on  December  8, 1987,  from  9:00 
a.m.  5:00  p.m.  in  room  730  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW..  Washington,  DC  20506. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  December  8, 1987  from 
1:30-5:00  p.m.  The  topics  for  discussion 
will  be  guidelines  review  and  policy 
issues. 
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Th«  remaining  sessions  of  this       | 
meeting  on  december  7. 1987,  from  9:00 
a.m.-5:00p.m.  and  on  December  5. 1987. 
from  9:00  a.m.-l:30  p.m.  are  for  the 
purpose  of  review,  discission, 
evahiiition  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  IPe."*.  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  In 
accordance  with  the  determination  of 
the  Chairman  published  in  the  Federal 
Register  of  February  13. 1980,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4).  (6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

If  you  need  special  accommodations 
due  to  disability,  please  contact  the' 
Office  for  Special  Constituencies. 
Naticmal  Endowment  for  the  Arts.  1100 
T'cnnsylvania  Avenue  NW.,  Washington 
DC  20506.  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  referentx  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National         I 
Fjidowment  for  the  Arts.  Washington. 
DC  20606.  or  call  202/682-5433. 
Yvonne  M.  Sabine.  I 

Actiin;  Director.  Council  ami  Panel        I 
Cfpffofions,  National  Endtitvnwnt  for  the  Arts. 
Novcmbttr  1&  1987. 
jl-K  Diic.  87-26759  Filed  11-18-87:  8:45  amf 

MLLING  CODE  7S37-ei-« 


Agenda:  Closed — To  review  and 
evaluate  research  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  cJosiiig:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data.such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  LJ.S.C.  552b(c|. 
Government  in  the  Sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Managvwent  Officer. 
November  13. 1987. 
|KR  Doc.  87-20695  Filed  11-18-87;  8:45  ami 

BILUNG  CODE  7SSS-01-M 


UMI 


NATIONAL  SaENCE  FOUNDATION 

Division  of  Ocean  Sciences;  Advisory 
Panel  for  Ocean  Sciences  Research; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  OceanI 
Sciences  Research.  | 

Date  and  time:  December  1-2, 1987; 
8:30  a.m.  to  5:30  p.m.  each  day. 

Place:  The  Mayflower  Hotel.  1127 
Connecticut  Avenue  NW..  Washington. 
DC  20036. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Michael  R.  Eteeve. 
Head.  Ocean  Sciences  Research  Suction, 
Room  609.  National  Science  Foundation. 
Washington.  DC  20550.  Telephone  (202) 
357-9600. 

Summary  minutes:  May  be  obtained 
from  the  Contact  Person  at  the  abqve 
address. 

Purpose  of  meeting:  To  provide  advice 
and  recommendations  concerning 
support  for  research  in  oceanography. 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Safety 
Philosophy,  Technology,  and  Criteria; 
Meeting 

The  ACRS  Subcommittee  on  Safety 
Philosophy.  Technology,  and  Criteria 
will  hold  a  meeting  on  December  2. 1987. 
Room  1048. 1717  H  Street.  NW., 
Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subfect  meeting 
shall  be  as  follows: 

Wednesday.  December  2.  1987—8:30 
A.M.  until  the  conclusion  of  business 

The  Subcommittee  will  discuss  the 
Staffs  proposed  implementation  plan  - 
for  the  Safety  Goal  Policy  Statement  a'nd 
the  Staffs  proposed  final  resolution  for 
USI  A-17  (Systems  Interaction). 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 


with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persun.<t  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed  whether  the  meeting 
has  been  canc-elled  or  rescheduled,  the 
Chairman's  ruhng  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  lie 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Dean  Houston  (telephone  202/634-3267) 
between  8:15  A.M.  and  5:00  P.M.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.  which  may 
have  occurred. 

Date:  November  16. 1987. 
Morton  W.  Libarkin. 

Assistant  Ewcutive  Director  for  Prvicot 

Review. 

|FR  Doc.  87-26740  Filed  11-18-87;  8:45  am) 

BILUNO  COOe  7SM-0t-« 


Long  Island  Lighting  Ca  Shoreham 
Nuclear  Power  Station,  Unit  1; 
Reconstitution  of  Board 

In  the  matter  of  Docket  No.  50-322-OL.3-R 
(EP— Remand)  (ALAB-832f  ASLBP  No,  86- 
529-02-OI  Jl:  Docket  No.  5{^-322-OL3-R2 
(EP— Remand)  (CIJ-86-13)  ASLBP  No.  88- 
535-04-OIil:  Docket  No.  50-322-OU-R3 
(EP— Remand)  (ALAB-847)  ASUJP  No.  88- 
539-07-OLR:  Docket  No.  50-322-01^  (25% 
P(iwcr)  ASLBP  No.  86-553-04-SP. 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721  and  2.72T(bK  the  Atomic 
Safety  and  Licensing  Boards  lor  Long 
Island  Lighting  Company  (Shoreham 
Nuclear  Power  Station.  Unit  1).  Docket 
Nos.  above,  are  hereby  reconstituted  by 
appointing  Administrative  fudge  James 
P.  Gleason  in  place  of  Administrative 
Law  Judge  Morton  B.  Margulies  who  has 
withdrawn  as  Chairman  of  the  Atomic 
Safety  and  Licensing  Boards  conducting 
these  proceedings  because  of  personal 
health  considerations. 

As  reconstituted,  the  Boards  are 
comprised  of  the  following 
Administrative  Judges:  James  P. 
Gleason.  Chairman;  Dr.  Jerry  R.  Kline: 
Mr.  Frederick  J.  Shon. 

All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
Boards  in  accordance  with  10  CFR  2.701 
(1980).  The  address  of  the  new  Board 
member  is:  Administrative  Judge  James 
P.  Gleason,  Chairman.  513  Gilmoure 
Drive,  Silver  Spring.  Maryland  20901. 
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Issued  at  Belhesda,  Maryland,  this  13th  day 
of  Noveml}er  1987. 
B.  Paul  Cotter,  Jr., 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 

(PR  Doc.  87-28741  Filed  11-18-87;  8:45  am] 

BNJJNQ  COOE  79W-01-M 


(Docket  Nos.  50-275-OLA  and  50-323- 
OLA] 

Pacific  Gas  and  ElecMc  Co.  (Diablo 
Canyon  Nuclear  Power  Plant  Units  1 
and  2);  Raconetitution  of  Atomic 
Safety  and  Licensing  Appeal  Board 

Notice  is  hereby  given  that,  in 
accordance  with  the  authority  conferred 
by  10  CFR  2.787(a),  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Appeal 
Panel  has  reconstituted  the  Atomic 
Safety  and  Licensing  Appeal  Board  for 
this  operating  license  amendment 
proceeding.  As  reconstituted,  the  Appeal 
Board  for  this  proceeding  will  consist  of 
the  following  members: 
Alan  S.  Rosenthal, 
Chairman 
ChristiiM  N.  KohL 
Howard  A.  WQber. 
C  lean  Shoemaker, 
Secretary  to  the  Appeal  Boaid. 
Dated:  November  12. 1987. 
(PR  Doc.  87-28742  Filed  11-18-87;  8:45  amj 
BIUJNO  COOE  79M41-M 


[Docket  fto.  50-293] 

Boston  Edison  Co.  (Pilgrim  Nuclear 
Power  Station);  Receipt  of  Petition  For 
Director's  Decision 

Notice  is  hereby  given  that  by  Petition 
submitted  October  15. 1987,  Michael  S. 
Dukakis,  Governor,  and  James  M. 
Shaimon,  Attorney  General,  on  behalf  of 
the  Commonwealth  of  Massachusetts 
and  its  citizens  (Petitioners),  have 
requested  that  the  Director  of  the  Office 
of  Nuclear  Reactor  Regulation  institute  a 
proceeding  pursuant  to  10  CFR  2.202  to 
modify,  suspend,  or  revoke  the  operating 
license  held  by  the  Boston  Edison 
Company  (BECo)  for  the  Pilgrim  Nuclear 
Power  Station  (Pilgrim).  The  Petitioners 
request  that  the  NRC  (1)  modify  the 
Pilgrim  license  to  bar  restart  until  a 
plant-specific  probabilistic  risk 
assessment  (PRA)  is  performed  for 
Pilgrim  and  all  indicated  safety 
modifications  are  implemented;  (2) 
modify  the  Pilgrim  license  to  extend  the 
current  shutdown  pending  the  outcome 
of  a  full  hearing  on  the  significant 
outstanding  safety  issues  and  the 
development  and  certification  by  the 
Governor  of  adequate  emergency  plans; 
and  (3)  issue  an  immediately  effective 


order  to  modify  the  Pilgrim  license  to 
preclude  BECo  from  taking  any  steps  in 
its  power  ascension  program  until  a 
formal  adjudicatory  hearing  is  held  and 
findings  of  fact  are  made  concerning 
safety  questions  raised  regarding 
Pilgrim. 

The  Petitioners  assert  as  grounds  for 
their  request  (1)  evidence  of  continuing 
serious  managerial  deficiencies  at 
Pilgrim.  (2)  evidence  that  a  plant-specific 
PRA  as  well  as  the  implementation  of 
any  safety  modifications  indicated 
thereby  should  be  required  prior  to 
Pilgrim's  restart,  and  (3)  evidence  that 
the  state  of  emergency  preparedness 
does  not  provide  reasonable  assurance 
that  adequate  protective  measures  can 
and  will  be  taken  in  the  event  of  a 
radiological  emergency  during 
operations  aTPilgrim. 

With  respect  to  the  request  for  an 
immediately  effective  order  to  modify 
the  Pilgrim  license  to  preclude  BECo 
from  taking  any  steps  in  its  power 
ascension  program  until  a  formal 
adjudicatory  hearing  is  held  and 
findings  of  fact  are  made,  the  Director 
did  not  find  that  the  public  interest 
required  such  an  immediate  effective 
order.  The  basis  for  that  decision  is  that 
the  plant  is  presently  shut  down  and 
reactor  startup  and  power  ascension 
will  not  be  permitted  until  NRC 
determines  that  there  is  reasonable 
assurance  that  the  public  health  and 
safety  will  be  protected. 

The  Petition  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  As  provided  by  9  2.206. 
appropriate  action  will  be  taken  on  the 
Petition  within  a  reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  in  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW., 
Washington.  DC  20555  and  in  the  local 
public  document  room  for  the  Pilgrim 
Nuclear  Power  Station  located  at  the 
Plymouth  Public  Library,  11  North 
Street.  Plymouth,  MA  02360. 

Dated  at  Belhesda.  Maryland,  this  13th  day 
of  November  1987. 
Thomas  E.  Murley, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(PR  Doc.  87-26731  Filed  11-18-87;  8:45  am) 

BILUNO  COOE  7SM-01-M 


(Docket  No.  50-341] 

Detroit  Edison  Co..  Wohrerlne  Power 
Supply  Cooperathre,  inc.  (Fermi-2); 
Exemption 

I 

Detroit  Edison  Company  (DECo)  and 
the  Wolverine  Power  Supply 
Cooperative.  Incorporated  (the 


licensees)  are  the  holders  of  Facility 
Operating  License  No.  NPF-43  which 
authorizes  the  operation  of  the  Fermi-2 
facility  at  steady-state  power  levels  not 
in  excess  of  3292  megawatts  thermal. 
The  license  provides,  among  other 
things,  that  the  facility  is  subject  to  all 
rules,  regulations  and  Orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 
The  facility  is  a  boiling  water  reactor 
(BWR)  located  at  the  licensee's  site  in 
Monroe  County.  Michigan. 

II 

The  Fenni-2  Containment  Leakage 
Detection  System  includes  a  Primary 
Containment  Radiation  Monitor  (PCRM) 
configured  in  parallel  with  the  Drywell 
Hydrogen /Oxygen  Sampling  System 
panel  Both  systems  normally  operate 
during  reactor  operation  and  sample  the 
drywell  atmosphere  from  five  zones 
through  containment  penetrations.  The 
initial  isolation  design  for  the  PCRM  and 
the  Drywell  Hydrogen/Oxygen 
Sampling  System  is  described  in  Section 
6.2.4  of  the  Fermi-2  Final  Safety 
Analysis  Report.  Containment  isolation 
requirements  of  10  CFR  Part  50. 
Appendix  A,  General  Design  Criterion 
(GDC)  56,  were  achieved  using  a  single 
remote  manual  isolation  valve  and  a 
closed  piping  system  outside  the 
containment,  instead  of  one  automatic 
isolation  valve  inside  and  one  automatic 
isolation  valve  outside  containment.  As 
stated  in  Section  6.2.4  of  the 
Commission's  Safety  Evaluation  Report 
for  Fermi-2  (NUREG-0798),  this  design  is 
acceptable.  The  design  intent  was  that 
the  PCRM  would  operate  following  a 
loss-of-coolant  accident  (LOCA)  and 
that  the  PCRM  would  be  in  compliance 
with  the  closed  system  requirements 
approved  as  an  alternative  to  GDC  56. 

In  January  1984.  DECo  determined 
that  the  PCRM  did  not  meet  the  closed 
system  design  requirements  for  a 
containment  design  pressure  of  56  psig. 
Seismic  and  material  certifications 
provided  by  the  PCRM  vendor  also  were 
found  to  be  deficient.  Two  actions  were 
taken  by  DECo  as  a  result  of  these 
findings:  (1)  The  PCRM  was  reclassified 
as  nonessential  following  a  LOCA  and. 
as  such,  should  be  isolated 
automatically  upon  receipt  of  a  LOCA 
signal  (the  Drywell  Hydrogen/Oxygen 
Sampling  panel  retained  its  essential 
classification);  and  (2)  one  automatic 
isolation  valve  and  one  local  manual 
valve  were  added  to  each  of  two  branch 
lines  to  the  PCRM  to  provide  isolation  of 
the  reclassified  nonessential  PCRM.  The 
automatic  isolation  valve  was  designed 
to  close  on  a  high  drywell  pressure 
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signal  from  the  Reactor  Protection 
System. 

Folfowing  this  modincation.  the 
configeration  provided  two  barriers  in 
the  event  of  a  LOCA.  one  barrier 
consisting  of  the  automatic  isolation 
valve  and  the  second  barrier  was  the 
remote  manual  isolation  valve.  DECb 
later  discovered  that  the  use  of  a  remote 
manual  isolation  valve  as  a  barrier  for  a 
nonessential  system  (such  as  the  current 
PC31M  design)  is  not  an  acceptable 
altemativs  to  the  requirements  of  CDC 
56.  By  letter  dated  October  27. 1967.  as 
supplemented  by  letters  dated  October 
29  an  November  ,  1987.  DECo  requested 
a  temporary  exemption  from  the 
requirements  of  G[)C  56  of  Appendix  A 
to  10  CFR  Part  50  until  such  time  as  it 
can  complete  modifications  to  the  PCRM 
by  providing  two  barriers,  each 
consisting  of  two  sets  of  automatic 
containment  isolation  valves  to  meet 
fully  COG  56  requirements  (currently 
scheduled  to  be  complete  prior  to 
startup  from  a  planned  local  leak  rarte 
test  in  March  1988). 

The  PCRM  is  one  of  three 
Containment  Leakage  Detection 
Systems  in  the  piantThe  plant  Technical 
Specifications  (Section  3.4.3.1)  require 
that  all  three  detection  systems  be 
operable,  and  that  with  only  two  of  the 
three  systems  operable,  the  inoperable 
system  must  be  restored  to  operable 
status  %vitlun  30  days:  otherwise  the 
plant  must  be  shut  down  following  the 
30-day  period.  The  plant  is  currently 
operating  within  this  30-day  Action  as  a 
Limiting  Condition  for  Operation  with 
the  nonessential  system  isolated.  The 
requested  exempbon  would  permit 
DECo  to  return  to  service  the  now  | 
isolated  PCRM  utilizing  the  existing 
isolation  design  configeration  while 
DECo  designs,  procures,  and  instalb 
necessary  isolation  features  to  achieve 
full  compliance  with  the  provisions  of 
CDC  56. 

m 

During  an  October  1987  maintenance 
servicing  of  the  PCRM.  valves  T50-F450 
and  T50-F451  were  used  to  isolate  the 
inlet  and  return  lines  of  the  system  from 
the  primary  containment.  This  isolation 
procedure  was  reviewed  by  Fermi-2 
operations  persoimel  and  questioned 
since  these  valves  were  not  indicated  as 
containment  isolation  valves  in  either 
the  plant  procedures  or  Technical 
Specifications.  The  PCRM  uses  the' 
penetration  of  the  essential  Drywell 
Hydrogen/Oxygen  Sample  panel  by 
tapping  off  between  the  inboard  remote 
isolation  valve.  The  valves  used  to 
isolate  the  PCRM  are  locat^^d  in  these 
tap-off  lines. 


In  response  to  the  questions  raised  by 
the  operations  personnel,  DECo 
submitted  a  Technical  Specification  (TS) 
change  request  to  add  the  above  two 
valves  into  the  table  of  containment 
isolation  valves  (Table  3.6.3-1  of  the 
Technical  Specifications).  At  this  point 
in  time.  DECo  concluded  that  the  design 
did  satisfy  the  provisions  of  GDC  56. 
The  supporting  documentation  showed 
that  the  isolation  barriers  for  the  inlet 
and  return  line  of  the  PCRM  were  the 
remote  manual  inboard  isolation  valve 
and  automatic  isolation  valve. 

Initial  Commission  staff  review  of  the 
Technical  Specification  change  request 
determined  that  the  PCRM  was  a 
nonessential  system.  It  was  also 
recognized  that  a  remote  manual  valve 
cannot  be  considered  as  one  of  the 
isolation  barriers  for  a  nonessential 
system.  In  addition,  the  newly  added 
valves  had  only  high  drywell  pressure 
as  the  isolation  signal.  This  does  not 
satisfy  the  diversity  requirement  for 
isolation.  Subsequent  discussions 
between  DECo  and  the  Commission's 
staff  determined  that  additional 
automatic  isolation  valves  with  proper 
signal  diversity  would  be  required  to 
satisfy  GDC  56.  Also,  signal  diversity 
would  be  necessary  on  the  existing  set 
of  automatic  valves. 

To  support  operation  with  the  above 
arrangement,  while  the  requested 
exemption  is  in  effect,  DECo  has 
proposed  a  program  consisting  of  a 
series  of  additional  actions  intended  to 
upgrade  the  effectiveness  of  the 
isolation  scheme.  This  includes  the 
incorporation  of  both  the  local  manual 
and  the  automatic  system  isolation 
valves,  as  well  as  the  safety-related 
automatic  isolation  valves,  into  the 
surveillance  program  for  containment 
isolation  valves.  This  surveillance 
program  includes  various  operability 
tests  including  leak  rate  and  functional 
tests.  The  leak  rate  testing  will  be 
conducted  monthly  to  ensure  leak  tight 
integrity.  The  additional  testing  is 
intended  to  add  confidence  that  if  and 
when  isolation  is  needed,  these  valves 
will  establi.sh  a  leak  tight  boundary. 

Also  included  as  interim 
compensatory  actions  are  emergency 
operating  procedure  revisions  and 
enhanced  operator  training.  A  training 
program  will  be  implemented  to  instruct 
the  operators  to  isolate  manually  the 
PCRM  when  there  is  an  upset  condition 
that  could  require  containment  isolation. 
Upset  conditions  that  will  initiate 
operator  action  include  low  reactor     • 
vessel  water  level  (level  2)  or  the 
drywell  pressure-high  alarm  setpoint 
(1.5  psig).  Additionally,  DECo  will 
conduct  daily  visual  inspections  of  the 


valves  and  associated  piping  for 
evidence  of  leakage,  piping  deformation, 
or  any  other  abnormality. 

Based  on  the  compensatory  measures 
proposed  by  DECa  as  summarized 
above,  the  Commission's  staff  concludes 
that  adequate  safety  margins  wiU  be 
maintained  during  the  operating  period 
while  the  limited  exemption  is  in  effect. 
DECo  has  shown  that  both  manual  and 
automatic  valves  are  available  for 
containment  isolation.  These  valves  will 
be  treated  as  containment  isolation 
valves  and  will  receive  frequent 
(monthly)  leak  rate  testing.  While  this 
system  does  not  satisfy  GDC  56,  revised 
emergency  operating  procedures, 
operator  training,  and  daily  visual 
inspections  provide  adequate  assurance 
that  isolation  would  be  available  if 
needed.  In  view  of  this  defense  in  depth, 
the  Commission's  staff  finds  the 
proposed  limited  exemption  from  the 
requirements  of  GDC  56  of  Appendix  A 
to  10  CFR  Part  50  to  be  acceptable. 
Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  this  exemption  is  authorized  by 
law.  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  further 
determines  that  special  circumstances, 
as  provided  in  10  CFR  5ai2(a)(2)(v),  are 
present  justifying  the  exemption,  namely 
that  the  exemption  would  provide  only 
temporary  relief  from  the  applicable 
regulation,  and  DECo  has  made  a  good 
faith  effort  to  comply  with  the 
regulation.  The  good  faith  effort  by 
DECo  is  demonstrated  by  its  relatively 
prompt  response  following  DECo's 
discovery  that  it  misinterpreted  earlier 
established  requirements.  This 
discovery  occurred  during  an  October 
16. 1987.  maintenance  outage.  This 
discovery  was  documented  in  the 
DECo's  letters  of  October  27.  October  29 
and  November  2. 1987. 

Based  on  this  prompt  response  and 
DECo's  commitment  to  implement  the 
long-term  resolution  at  the  earliest 
practical  opportunity  (i.e.,  the  March 
1988  leak  rate  test  outage),  the 
ComniissioD  concludes  that  DECo  has 
made  a  good  faith  effort  to  come  into 
compliance  with  the  requirements  of 
GDC  56.  Therefore,  the  Commission 
hereby  approves  the  following 
exemption: 

With  respect  to  the  requirement  in 
General  Design  Criterion  56  to  provide 
each  line  that  connects  directly  to  the 
containment  atmosphere  and  penetrates 
primary  reactor  containment,  with  two 
containment  isolation  valves,  one  inside 
and  one  outside  containment,  exemption 
is  granted  from  this  requirement  for 
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penetrations  X-4a  (a)  through  (e).  X-215 
and  X-230  for  a  limited  period  not 
extending  beyond  startup  from  the 
March  1988  leak  rate  test  outage. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  Uiat 
granting  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(52  FR  43258). 

For  further  details  with  respect  to  this 
action,  see  DECo's  request  dated 
October  27. 1987,  as  supplemented  by 
letters  dated  October  29  and  November 
2, 1987.  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  DC  20555  and  at  the 
Monroe  County  Library  System.  3700 
South  Custer  Road,  Monroe.  Michigan 
48161. 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Betbesds,  Maryland,  this  13th  day 
of  November  1987. 

For  The  Nuclear  Regulatory  Commission. 
Dennis  M.  Crulchfield. 

Director,  Division  of  Reactor  Projects— III.  IV, 
VSr  Special  Projects,  Office  of  Nuclear 
Reactor  Regulation. 

|FR  Doc.  87-26732  Filed  11-16-87;  8:45  amj 
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[Docket  No.  55-20674] 

Mr.  Ctiristopher  D.  Gentfle  (Senior 
Reactor  Operator  Ucense  No.  20359; 
Order  Suspending  License  Effective 
immediatety 


Mr.  Christopher  D.  Gentile  (the 
Lincensee)  is  holder  of  Senior  Reactor 
Operator  License  No.  20359  (the  License) 
authorizing  Mr.  Gentile  to  operate  the 
controls  of  the  nuclear  reactor  at  the 
Shearon  Harris  facility  (the  Facility). 
The  License  was  issued  by  the  Nucleaer 
Regulatory  Commission  (NRC  or 
Commission)  on  December  26, 1985,  and 
is  due  to  expire  on  December  26, 1987. 

II 

In  an  application  received  August  15, 
1985,  the  Lincensee  applied  to  the 
Commission  for  a  senior  reactor 
operator  license  to  operate  the  controls 
of  the  nuclear  reactor  at  the  Facility. 
The  Licensee  successfully  completed 
both  a  written  and  operating  test  in 
accordance  with  the  Commission's 
requirements  in  10  CFR  Part  55  then  in 
effect  The  License  was  issued  to  the 
Licensee  on  December  28, 1985. 
Subsequent  to  the  issuance  of  the 
License,  the  Commission  determined 
that  the  Licensee  should  undergo  a 
limited  (derating  examination  on  the 
newly  activated  simulator  for  the 


Facility  for  which  he  held  a  License.  The 
NRC  has  previously  agreed  with  the 
Facility  licensee,  Carolina  Power  and 
Light  Company  (CP&L)  (as  documented 
in  a  Letter  of  November  22, 1985,  from 
NRC  to  CP&L)  that  the  November  1985 
Group  I  candidates  of  which  the 
Licensee  was  a  member  would  not  be 
required  to  take  simulator  examinations 
unless  unforeseen  circumstances  arose. 
Examples  of  such  circumstances  were 
stated  by  the  NRC  to  be: 

1.  An  exceptionally  high  failure  rate 
on  the  simulator  phase  of  Group  II 
examinations  (those  candidates  taking 
the  written  test  In  January  1986). 

2.  An  unusually  long  delay  in  the  fuel 
load  date  of  Shearon  Harris. 

Both  these  circumstances  did  arise. 
The  simulator  examination  passing  rate 
was  7a6  percent  for  the  Group  11 
candidates  as  compared  to  a  national 
average  of  approximately  90  percent.  In 
addition,  significant  simulator  training 
deficiencies  with  respect  to  the  Group  I 
licensed  operators  were  identified  by 
Regional  inspectors  in  June  1986 
(Inspection  Report  No.  50-400/86-48). 
Also,  Shearon  Harris  licensing  and  fuel 
load  did  not  occur  in  February  1986  as 
anticipated  but  was  delayed  until  after 
October  24. 1986. 

The  NRC  then  decided,  based  on 
these  circumstances,  to  administer 
simulator  examinations  to  all  Group  I 
operators  who  had  been  previously 
hcensed.  The  Licensee  failed  the 
simulator  operating  examination 
administered  to  him  on  February  25, 
1987.  The  Facility  training  department 
was  informed  of  that  failure  on  March 
19. 1987.  The  Facility  Licensee  informed 
the  NRC  on  March  20, 1987  that  the 
Licensee  would  not  be  used  for  licensed 
duties  until  he  passed  an  NRC- 
administered  simulator  examination.  In 
a  letter  received  on  April  23, 1987.  the 
Licensee  requested  an  informal  review 
of  his  simulator  examination.  On  June 
26, 1987,  the  Lincensee  was  informed 
that  the  informal  review  sustained  the 
failure.  The  Licensee  requested  further 
informal  review  on  July  15, 1987.  "The 
results  of  the  NRC  informal  review 
process  confirm  the  initial  finding  that 
the  Licensee  failed  the  simulator 
operating  test  that  was  administered  to 
him  on  February  25, 1987.  The  results 
were  provided  to  the  Licensee  by  letter 
dated  October  22. 1987. 

in 

Under  section  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Conrniission's  regulations,  specifically 
10  CFR  55.61,  a  reactor  operator  license 
may  be  revoked  or  suspended  in  whole 
or  in  part  because  of  conditions 
revealed  by  any  report,  record, 


inspection,  or  other  means  that  would 
warrant  the  Commission  to  refuse  to 
grant  a  license  on  an  original 
application.  The  failure  of  a  Licensee  to 
successfully  pass  the  simulator  portion 
of  an  operating  test  administered  to  him 
calls  into  question  his  ability  to  safely 
operate  the  Facility  and  would  have 
warranted  denial  of  the  Licensee's 
initial  application. 

Based  on  the  foregoing,  I  have 
concluded  that,  if  it  has  been  known 
that  the  Licensee  would  have  performed 
unsuccessfully  in  a  simulator  test  such 
as  the  one  administered  to  him  on 
February  25, 1987,  the  license  would  not 
have  been  issued.  I  have  also 
determined  that  the  public  health  and 
safety  requires  immediate  action  be 
taken  to  ensure  that  the  Licensee  not 
operate  the  controls  of  the  nuclear 
reactor  at  the  Facility  until  such  time  as 
he  has  successfully  passed  an  operating 
test. 

iV 

Accordingly,  pursuant  to  sections  107, 
161  i,  182,  and  186  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
Parts  2  and  55,  it  is  ordered  that: 

Effective  immediately.  License  No. 
20359  is  suspended  until  the  Licensee 
successfully  completes  either  an  NRC 
administered  operating  lest  for  the 
Facility,  or  the  next  annual  operating 
test  administered  by  the  Facility 
Licensee  (and  observed  by  the  NRC)  as 
part  of  the  NRC  approved 
requalification  program. 

Should  the  Licensee  fail  to 
successfully  complete  an  operating  test 
at  the  Facility  by  December  26, 1987, 
License  No.  20359  will  expire. 


The  Licensee,  or  any  other  person 
who  has  an  interest  adversely  affected 
by  this  order,  may  request  a  hearing  on 
this  Order  within  30  days  of  the  date  of 
its  issuance.  Any  request  for  a  hearing 
shall  be  addressed  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  A  copy  of  the 
request  shall  also  be  sent  to  the  Office 
of  General  Counsel,  Assistant  General 
Counsel  for  Enforcement,  at  the  same 
address.  If  a  person  other  than 
Licensee  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  that  person's  interest  is 
adversely  affected  by  this  Order  and 
should  address  the  criteria  set  forth  in 
10  CFR  2.714(d). 

If  the  Licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
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Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
such  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  the  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Dated  at  Bethesda.  Maryland  this  10th  day 
of  November  1987. 

For  the  Nuclear  Regulatory  Commissiyn. 
Tboawt  E.  Muriey. 
Director,  Off  ice  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  87-26733  Filed  11-18-87;  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

IfMMM*  Na  34-2S120:  FM«  No*.  SR-NYSE- 
•7-04.  SR-NAS0-«7-11,  SR-PSE-S7-18] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  National 
Aasociatton  of  Securities  Dealers  Inc.; 
Pacific  Stock  Exdiange  Inc^  Order 
Approvktg  Proposed  Rule  Cttanges 

L  Summary  and  Introduction 

In  March  1987,  the  New  York  Stock 
Exchange.  Inc.  ("NYSE")  and  the 
National  Association  of  Securities 
Dealers.  Inc..  ("NASD").  Tiled  with  the 
Commission  similar  proposed  rule 
changes  under  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
These  filings  concern  member  use  of 
securities  depository  facilities  for  trade 
settlement  with  customers  to  whom  the 
member  extends  collection  on  delivery 
or  payment  on  delivery  ("COD") 
privileges.*  Notice  of  the  filings 
appeared  in  the  Federal  Register  oa 
March  20. 1987.*  In  May  1987.  the  Pacific 
Stock  Exchange,  Inc.  ("PSE")  filed  a 
similar  proposal,  which  was  noticed  in 
the  Federal  Register  on  July  17, 1987.' 
No  comments  were  received.  This  order 
approves  the  three  proposed  rule 
changes. 

The  proposals  would  modify  existing 
NYSE.  NASD,  and  PSE  rules  to 
eliminate  certain  exceptions  applicable 


'  COD  privilege*  commonly  are  extended  by 
broker-dealan  to  institutional  customen.  The 
privilege*  result  from  an  exception  in  the 
requirement  of  Regulation  T  of  the  Board  of 
Covemon  of  the  Federal  Re*erve  System  that 
customers  pay  for  securities  within  seven  business 
days  after  the  date  of  purchase.  The  exception 
permits  payments  on  delivery  within  35  calendar 
day*  of  •  trade.  See  12  CFR  220.8(b)  |2)  (1986). 

*  Securitie*  Exchange  Act  Release  No*.  24313 
(March  13. 1967).  S2  FR  9001:  24214  (March  13. 1967). 

S2Flta8e9. 

*  Securities  Exchange  Act  Release  No.  24098  (July 
ia  18B7),  52  FR  27002. 


to  COD  privileges.  Essentially,  the 
proposed  changes  would  require  NYSE, 
NASD,  and  PSE  member  organizations 
to  deny  COD  privileges  to  customers  on 
transactions  in  securities  that  are 
eligible  for  deposit  in  registered 
securities  depositories  unless  depository 
services  are  used  to  process  and  settle 
such  transactions. 

II.  Background  and  Description 

A.  Background 

Street-side  settlement  occurs  routinely 
five  business  days  after  the  trade  date 
and  within  the  clearing  agency 
environment,  but  customer-side 
settlement,  particularly  for  institutional 
trades,  may  occur  as  many  as  35 
calendar  days  after  the  trade  date. 
Because  institutional  trades  involve 
several  parties  (the  investment  manager, 
custodian  bank,  and  broker)  who  must 
accomplish  various  settlement  tasks  in  a 
short  time  frame,  settlement  may 
involve  delays  and  errors  that 
significantly  increase  settlement-related 
expenses  to  all  parties.*  Historically,  the 
most  significant  expense  has  been  the 
cost  to  broker-dealers  of  financing 
customer  positions  until  settlement 
finally  occurs.  Given  the  prevalence  of 
COD  settlement  arrangements, 
institutional  trades  pending  settlement 
could  threaten  a  broker-dealer's 
solvency,  particularly  if  coupled  with 
antiquateti  settlement  procedures  that 
generate  unnecessary  exposure  of 
members  to  default. 

The  registered  securities  depositories 
operate  an  automated  settlement  systfem 
for  institutional  transactions  termed  the 
National  Institutional  Delivery  System 
( "NIDS").*  The  NIDS  system 


*  In  the  typical  institutional  trade,  there  are  at 
least  three  parties  involved  in  the  customer-side 
settlement  process;  the  investment  manager,  the 
custodian  bank,  and  the  customer-side  broker- 
dealer.  After  executing  the  trade  for  the  investment 
manager,  the  broker  must  confirm  the  terms  of  the 
trade  in  writing  to  the  investment  manager 
("confirmation").  See  17  CFR  240.10b-10  (1966).  If 
the  confirmation  conforms  to  the  investmert 
manager's  records  of  the  ordered  trade,  the 
investment  manager  must  issue  instructions  to  the 
custodian  bank  authorizir^g  the  receipt  or  delivery  of 
securities  against  payment  to  or  by  the  broker 
("affirmation").  In  the  absence  of  appropriate 
instructions,  the  custodian  bank  will  refuse  to  settle 
the  trade  with  the  broker.  This  refusal  to  complete 
timely  customer-side  settlement  historically  has 
been  referred  to  as  the  "Don't  Know"  ("DK") 
problem. 

*  DTC  acts  a*  the  central  processor  for  NIDS.  The 
other  o|>erating  securities  depositories,  i.e.. 
Philadelphia  Depositor)'  Trust  Company  and 
Midwest  Securities  Trust  Company,  are  linked  to 
DTC's  system  and  offer  NIDS  services  to  their 
participants. 


coordinates  among  brokers,  investment 
managers,  and  custodian  banks  all  of 
the  tasks  that  must  be  accomplished 
[i.e.,  confirmation,  affirmation,  and 
book-entry  settlement).  NIDS  also 
facilitates  the  settlement  of  institutional 
trades  whenever  an  agent  bank 
participates  indirectly  in  a  depository 
through  an  actual  participant  (often 
referred  to  as  "piggy-backing").  NIDS 
confirmation  can  be  sent  directly  to 
piggy-backing  correspondent  banks, 
and,  as  a  result,  brokers  and  their 
customers  can  be  assured  that  the  party 
that  must  release  the  funds  or  securities 
will  obtain  timely  information  regarding 
the  trade. 

NYSE  Rule  387  and  the  related  NASD 
and  PSE  rules  were  amended  in  January 
1983  to  help  ensure  that  their  members 
could  process  high-volume  trading.* 
Those  rules  require  brokers  and 
institutions  that  have  access  to  NIDS  to 
use  NIDS  to  settle  COD  transactions. 
Those  rules  were  adopted  in  response  to 
recommendations  of  a  Joint  Committee 
formed  by  the  Operations  Committee  of 
the  Securities  Industry  Association  and 
the  NYSE  to  address  concerns  about  the 
industry's  ability  to  process  institutional 
trades  during  periods  of  sustained  high- 
volume  trading.  The  Joint  Committee 
identified  the  DK  problem  as  a  primary 
obstacle  to  the  safe  and  efficient 
handling  of  institutional  trades, 
particularly  when  DKs  occur  during 
customer-side  settlement. 

Since  the  adoption  of  the  current  COD 
rules  in  1983.  the  use  of  NIDS  for 
customer-side  settlement  has  increased 
dramatically.  In  1986.  DTC  processed  35 
million  transactions  in  the  NIDS  system 
compared  with  9  million  transactions  in 
1982.  At  year  end  1986.  approximately 
6,500  institutions,  broker-dealers,  and 
banks  used  DTC's  NIDS  system.' 
Estimates  indicate  that  NIDS  can  save  . 
the  industry  approximately  $100  million 
annually  by  reducing  or  eliminating 
costs  for  nonautomated,  customer-side 
settlements.* 

When  the  NYSE  adopted  its  current 
Rule  387  in  1983.  it  specifically  noted  in 
the  Rule  that  exemptions  for  members 
and  customers  would  be  reviewed 
periodically  to  determine  the  continued 
necessity  of  the  exemptions.*  A  recent 


•  See  Securities  Exchange  Act  Rel.  No.  19227 
(November  9, 1982).  47  FR  51658. 

'  See  DTC  1986  Annual  RepoH. 

"  See  Division  of  Market  Regulation.  Progress  and 
Prospects:  Depository  Immobilization  of  Securities 
and  Use  of  Book-Entry  Systems.  June  14. 1985. 

»  See  NYSE  Rule  387.  Suppplementary  Material 
.20. 


review  of  those  exemptioas  led  the 
SROs  to  conclude  tiiat  they  no  longer 
are  necessary  and  that  their  elimination 
should  provide  significant  benefits  to  the 
securities  industry.  Accordingly,  the 
NYSE  and  other  SROe  have  filed  the 
instant  proposed  rule  changes. 

B.  Description 

The  proposals  by  the  three  self- 
regulatory  organizations  (collectively 
the  "SROs")  amend  their  respective 
rules  "  to  eliminate  certain  exceptions 
that  permit  SRO  members  to  settle  a 
COD  transaction  by  physical  delivery  if 
either  side  of  such  transaction  (/.e.,  the 
customer  and  its  agent  or  the  member 
and  its  agent)  are  not  participants  in  a 
registered  securiteis  depository."  The 
elimination  of  those  exceptions  would 
mean  that  SRO  members  would  be 
required  to  deny  COD  privileges  on 
transactions  in  securities  that  are 
eligible  for  deposit  in  registered 
securities  depositories  unless  the 
customer  and  its  settlement  agent  agree 
to  use  clearing  agency  facilities  to 
process  and  settle  their  transactions.  In 
other  words,  the  amendments  would 
require  all  member  organizations  and 
their  institutional  customers  to  obtain 
access  to  a  securities  depository.  The 
SROs  have  set  the  effective  date  for  the 
proposed  rule  change  as  90  days  after 
the  commission  issues  a  release 
approving  the  proposal. 

The  SROs  state  that  as  a  result  of 
implementing  their  proposals  virtually 
all  COD  transactions  in  eligible 
securities  would  be  confirmed,  affirmed 
and  book-entry  settled  through  a 
registered  securities  depository.  The 
NYSE  notes  in  its  filing  that  the  vast 
majority  of  COD  transactions  in  dollar 
amount  already  are  settled  this  way. 
and  cites  statistics  from  the  Depository 
Trust  company  ("DTC)  that  98J)%  of 
bank-managed  assets  and  99.5%  of 
investment  manager  assets  currently 
settle  in  this  manner. 

III.  Rationale 

The  SROs  believe  that  the  proposals 
are  consistent  with  the  requirements  of 
sections  6(b)(5)  and  15A(b)(8)  of  the  Act 
in  that  they  are  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 


'"'  Specificiliy.  the  proposals  would  amend  NYSE 
Rule  387.10;  Section  64  of  the  NASD's  Uniform 
Practice  Code  ( "UPC);  and  PSE  Rule  X.  section 
12(b). 

' '  The  Commission  understands  that  the  other 
iRgialered  securities  exchnges  are  considering  filing 
simlinr  proposed  nile  changes. 


securities.'*  The  SROs  also  believe  that 
the  proposals  would  provide  to  an 
increased  number  of  COD  customers  the 
more  efficient  procedures  of  electronic 
processing  and  book-entry  settlement.  •» 

Likewise,  the  SROs  believe  that  the 
proposals  are  consistent  with  section 
17A(a)  of  the  Act  because  they  would 
encourage  the  prompt  and  accurate 
clearance  and  settlement  of  COD 
transactions  by  requiring  that 
transaction  settlement  take  place 
electronically  within  a  depository 
environment'^  Further,  they  state  that 
the  use  of  depositories  would  enhance 
the  transfer  of  record  ownership  and 
would  help  safeguard  funds  and 
securities.  They  believe  that  the  wider 
use  of  more  efficient  depository 
procedures  for  processing  COD 
transactions  would  mean  diminished 
reliance  on  less  efficient  physical 
delivery  methods  and  reduced  clerical 
and  interest  expenses  that  othenwise 
would  be  borne  by  broker-dealers  and 
passed  along  to  their  customers. 

The  SROs  state  in  their  fihngs  that 
since  1983  the  financial  industry  has 
realized  the  benefits  of  book-entry 
settlement  in  the  form  of  reduced  DK 
rates,  lowered  processing  expenses,  and 
more  timely  transaction  settlement. 
They  assert  that  book-entry  settlement 
currently  is  saving  the  industry  about 
$100  million  annually  in  finance  charges 
on  COD  orders.  They  state  that 
consequently,  the  efforts  toward 
industry-wide  use  of  book-entry 
settlement  should  be  continued. 

These  SROs  believe  that  the  existing 
exemptions  to  their  book-entry 
settlement  rules  contribute  to  processing 
delays  and  in  two  ways  increase  the 
operating  expenses  of  broker-dealers 
and  depositories.  First,  inasmuch  as 
book-entry  systems  have  become  the 
ordinary  way  of  doing  business  for 
institutional  trades,  processing  by 
outdated  physical  methods  now 
constitutes  an  anomoly  that  interrupts 
routine  processing  work  and  requires 
more  expensive  special  handling. 
Second,  the  large  quantities  of  security 


'«  Section  6(b)(S)  and  lSA(b)(8)  apply, 
respectively,  to  the  rules  of  securities  exchanges 
and  securities  associations. 

I'  The  reasons  that  the  exemptions  In  question 
were  adopted  by  the  SROs  in  1983  were  twofold:  (1) 
Some  persons  at  that  time  reasonably  lacked  means 
of  depository  access:  and  (2)  the  exemptions  were 
part  of  an  overall  effort  to  encourage  the  use  of 
bouk-eniiy  settlement  at  securitie*  depositories  and 
it  was  thought  desirable  to  permit  certain 
exemptions  in  order  to  ea.ie  the  industry  into  using 
these  new  systems.  Telephone  conversation* 
between  Eugene  Blier.  Attorney.  NASD,  and 
Thomas  Efler.  Attorney.  Securities  and  Fjichange 
Commlstion.  June  17, 1987. 

'*  Section  17A(a)  deals  with  the  clearance  and 
settlement  of  securities  trunsur.lluns. 


certificates  that  must  be  inventoried  to 
satisfy  physical  deliveries  of 
institutional  trades  constitute  a  major 
expense  that  would  be  eliminated  if  the 
transactions  were  processed  by  book- 
entry.  ••  Accordingly,  where  depository- 
eligible  securities  are  involved,  the 
SROs  believe  that  the  time  has  come  to 
eliminate  the  two-tiered  approach  and 
to  require  the  use  of  the  more  efficient 
book-entry  systems. 

The  SROs  also  state  that  the  costs  of 
compliance  with  the  proposals  would  be 
negligible.'*  First.  SRO  members 
generally  are  required  today,  under 
existing  SRO  rules,  to  use  securities 
depositories  for  interdealer  ("street- 
side")  settlement  of  securities 
transactions."  Second,  the  SROs 
believe  that  institutional  customers  and 
their  agent  banks  that  do  not  use 
depositories  can  access  depository 
services  at  costs  that  are  less  than  their 
current  costs  associated  with  ex- 
depository  settlements.  »• 


■  *  Securities  deposltorie*  maintain  those 
certincates  and  provide  urgent  withdrawal  (crvicc 
to  their  participants,  usually  making  a  certifical* 
registered  in  the  depository's  nominee  name 
available  within  several  hours  notice. 

'•The  NYSE  and  PSE  state  in  their  filings  that 
they  neither  solicited  nor  received  any  comments  on 
their  propocals.  The  NASD  stated  that  it  published 
its  proposal  for  comment  to  its  members  on  August 
27,  1986  (NASD  Notice  86-80).  it  reported  receivtog 
14  commenls,  11  generally  favoring  the  proposal  and 
three  opposing  it.  The  negative  comments  indicated 
that:  It  Is  difTicult  to  persuade  smaller  institutional 
clients  and  their  agent  banks  that  lack  access  to  a 
depository  to  move  to  a  book-entry  environment; 
small  regional  finns  have  a  competitive 
disadvantage  to  branch  offices  of  large  wire  houses 
and  that  this  proposal  would  aggravate  that 
situation:  and  book -entry  clearance  by  a 
correspondent  bank  for  clients  would  be  expensive, 
time  consuming,  or  not  offered  by  their  clients' 
correspondents.  The  comments  favoring  the 
proposal  generally  emphasized  the  operating 
efficiencies  it  would  provide.  The  NASD  slated  in 
its  filing  that  after  considering  all  of  the  comments, 
its  Board  of  Governors  concluded  that  the  impact  of 
the  proposal  upon  smaller  broker-dealers  would  be 
minimal. 

"  See,  e.«..  NYSE  Rule  132. 

'■The  NYSE  slates  in  its  filing,  relying  on  an 
estimate  by  DTC  lhat:(l)  Currently,  there  are  1.500 
dully  COD  settlements  being  done  a  physical  basis, 
which  cost  about  S25  to  150  per  delivery;  and  (2)  if 
these  settlements  were  made  throtigh  a  rf^islered 
depository,  savings  of  S9  million  to  $18  million 
annually  could  be  realized.  See  File  No.  SR-NYSE- 
87-04.  Form  19b-4  at  3. 

The  NASD  estimates,  in  support  of  thai  position, 
that  it  cocis  about  SlO  to  process  a  buok-entry 
transaction  and  about  S3S  to  process  a  physical 
delivery  transaction,  including  certificate  expenses. 
Telephone  conversation  between  Grant  Gallery. 
Associate  General  Counsel.  NASD,  and  Thomas  C 
Etter,  Attorney,  Securitie*  and  Rxrhange 
Commission.  June  19, 1987. 
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The  SRO«  assert,  in  effect,  that:  (1) 
The  benefits  of  the  proposals  would 
exceed  the  costs;  and  (2)  the  proposals 
would  impose  no  net  additional  costs, 
but  would  reduce  overall  costs  to  the 
advantage  of  all  parties.  The  SROs 
believe  ^at  the  proposals  would  not 
disadvantage  small  broker-dealers 
inasmuch  as  such  broker-dealers  could 
employ,  at  reasonable  rates,  an  agent 
bank  or  broker-dealer  with  access  to  a 
depository.  The  SROs  add  that  banks, 
including  small  banks,  that  are  not 
themselves  members  of  a  depository 
typically  have  coorespondent 
relationships  with  banks  that  are 
depository  members. 

IV.  Discussioa 

The  Commission  believes  that  the 
proposed  rule  changes  are  consistent 
with  the  Act.  particularly  sections 
6(b)(5).  15A(b)(8).  and  17A  of  the  Act" 
Potential  benefits  of  the  proposal 
include:  (1)  Single-stream  processing  for 
street-side  and  customer-side 
settlement:  (2)  the  encouragement  of 
more  efficiencies  in  transaction 
processing  together  with  a  reduction  in 
broker-dealer  expenses;  (3)  increased 
immobilization  of  securities;  and  (4) 
increased  liquidity,  freeing  broker- 
dealer  capital  for  other  uses. 

First,  the  proposals  should  provide 
single-stream  processing  by  eliminating 
the  necessity  for  broker-dealers  and 
banks  to  maintain  dual  facilities  at  a 
securities  depository  to  process  COD 
transactions  both  physically  and 
through  book-entry  settlement 
arrangements.  Maintenance  of  two 
separate  settlement  services  and  related 
accounting  and  recordkeeping  systems 
creates  unnecessary  expense  and 
confusion.***  The  proposals  generally 


■■  ThoM  Mctioiu  of  the  Act  provide  that  the  rules 
of  a  securitie*  exchange  or  securities  association 
should  be  designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in  regulating, 
clearing,  settling  and  processing  information  with 
respect  ta  and  facilitating  transactions  in. 
securities.  Further,  section  17A(a)(1)  of  the  Act 
specifically  directs  the  Commission  to  facilitate  the 
establishment  of  a  national  system  for  the  prompt 
and  accurate  clearance  and  settlement  of 
transactions  in  securities  and  to  facilitate  efficient 
and  effective  procedures  for  clearance  and 
settlement 

"  For  physical  delivery,  urgent  withdrawals  often 
are  made  from  the  depository  and  certificates  are 
hand-delivered  to  the  institution's  agent. 
Certificates  then  must  be  delivered  to  the  transfer 
agent  for  cancellation  and  reissance  in  the 
institution's  or  its  agent's  name.  Because  urgent 
withdrawals  are  registered  in  the  depository's 
nominee  name,  confusion  often  is  created  as  to 
otvnership  of  intervening  dividend  or  interest 
payments.  Alternatively,  certificates  are  withdrawn 
by  transfer  [i.e..  the  depository  obtains  certificates 
from  the  transfer  agent  registered  in  the  institution's 
name),  a  process  that  often  takes  several  days  or 
more. 


should  eliminate  the  physical  delivery 
arrangements  for  customer-side  COD 
settlements  and  thereby  reduce  those 
unnecessary  expenses. 

Second,  the  proposals  also  should 
reduce  broker-dealer  financing  costs 
associated  with  delayed  physical 
delivery  settlements  that  are 
permissable  under  current  SRO  rules. 
As  noted  above,  broker-dealers 
generally  settle  the  street  side  of 
customer-related  transactions  five  days 
after  trade  date  ('T+5"),  but  may  not 
settle  with  the  customer  until  up  to  35 
days  after  trade  date.  Between  street- 
side  settlement  on  T-t-5  and  settlement 
with  the  customer,  the  broker-dealer 
must  finance  the  transaction  itself,  i.e.,  it 
must  deliver  its  own  or  borrowed 
securities  or  fimds  and  wait  until  the 
customer  is  prepared  for  settlement  to 
receive  appropriate  funds  or  securities 
from  the  customer.  As  noted  above,  the 
SROs  estimate  that  the  proposals' 
elimination  of  current  exemptions  that 
permit  physical  delivery  could  save  the ' 
industry  $9  million  to  $18  million 
annually. 

Third,  the  proposals  should  increase 
immobilization  of  securities  and  thereby 
reduce  processing  costs  to  clearing 
members  and  their  customers,  and 
reduce  risk.  The  proposals  will  increase 
the  number  of  securities  transactions 
that  must  be  settled  by  book-entty  and 
thereby  increase  securities 
immobilization  because  securities  to  be 
delivered  or  received  must  be  deposited 
at  a  securities  depository  to  be  eligible 
for  book-entry  services.  Although 
delivered  securities  can  be  withdrawn 
from  a  securities  depository,  the 
Commission  understands  that  many 
institutions  using  a  depository  for  the 
first  time  realize  cost  savings  from 
depository  custody  and  book-entry 
delivery  services,  and  therefore  do  not 
routinely  withdraw  their  securities.*' 
Finally,  immobilization  of  those 
securities  at  the  depository  also  should 
increase  securities  liquidity  because 
they  can  be  delivered  quickly  by  book- 
entry  compared  to  the  much  longer  time 
needed  to  effect  physical  delivery. 

Moreover,  the  use  of  NIDS  results  in 
the  affirmation  of  approximately  90%  of 
institutional  trades  within  the  five-day 
street-side  settlement  period,  which 
substantially  reduces  risks  of  failed 
trades.  The  value  of  NIDS  was 
demonstrated  during  the  recent  period 
of  high  volume  and  price  volatility  in 
October  1987.  Without  NIDS,  market 


participants  would  have  been  faced 
with  much  larger  numbers  of  DK  trades. 
In  periods  of  high  price  volatility,  the 
costs  of  handling  such  DKs  could  be 
extremely  high. 

The  Commission  believes  that  costs 
associated  with  the  proposed  rule 
changes  should  be  minimal.  As 
indicated  above,  the  vast  majority  of 
COD  fransactions,  in  dollar  amount, 
already  settle  through  the  NIDS. 
including  98.0%  of  bank-managed  assets 
and  99.5%  of  funds  managed  by 
investment  managers.  The  principal  cost 
of  the  proposal  will  be  for  those  entities 
that  currently  lack  access  to  clearing 
agencies.  Although  those  entities  may 
elect  direct  participation  in  a  depository, 
they  also  can  establish  correspondent 
relationships  with  banks  or  broker- 
dealers  that  participate  directly.  The 
Commission  notes  that  the  NYSE  has 
estimated  that  the  access  cost  for  such 
entities  would  be  as  little  as  $2,500  per 
year  and  that  the  cost  could  be 
recovered  in  the  form  of  reduced 
settlement  processing  expenses  even  if 
the  entity  processed  as  few  as  two 
trades  per  week.** 

The  Commission  recognizes  that  some 
smaller  institutions  that  lack  direct 
clearing  connections  may  be  reluctant  to 
change  from  customary  practices  to  a 
depository  environment,  and  that  some 
broker-dealers  specialize  in  providing 
COD  services  to  those  institutions.  The 
Commission  also  understands  that 
several  states  require  local  insurance 
companies  and  pension  funds  to 
maintain  securities  certificates  within 
that  state  after  the  settlement  process.*' 
Furthermore,  book-entry  settlement  may 
not  always  be  a  readily  available 
service  through  a  correspondent  bank, 
perhaps  meaning  that  in  some  locations 
a  direct  clearing  link  would  be  the  only 
option.**  Nevertheless,  the  Commission 
believes  that  the  broad  improvements  in 
cost  efficiency,  accuracy,  timeliness, 
and  lower  system  risk  provided  to  the 
securities  markets  by  book-entry 


*■  The  Commission  understands  that  COD 
privileges  generally  are  not  extended  by  broker- 
dealers  to  individual  retail  customers.  "Thus,  the 
proposal  generally  would  not  apply  to  retail 
customers. 


"  See  File  No.  SR-NYSE-87-04.  Form  19b-4  at  4. 

"  These  states  include  Arkansas.  New  Mexico, 
and  Wyoming.  The  Commission  understands, 
however,  that  settlement  at  a  depository  followed 
by  withdrawal  and  custody  within  those  states 
complies  with  applicable  state  laws.  Because 
depositories  maintain  automated  connections  to 
many  transfer  agents,  settlement  followed  by 
withdrawal  at  the  depository  can  result  in  the 
institution  receiving  a  certificate  registered  in  its 
name  at  an  earlier  time  than  under  non-automated 
methods. 

** Advances  in  telecommunications,  however, 
enable  banks  and  institutions  in  any  geographical 
area  to  access  depository  services  through  remote 
computer  terminals  connected  by  telephone  lines. 
See.  e.g..  Securities  Exchange  Act  Release  No.  21227 
(August  9. 1984).  49  FR  32e9& 


settlement  constitute  overriding 
considerations. 

The  Commission  believes  that  the 
NYSE.  NASD,  and  PSE  proposals  should 
improve  the  general  efficiency  of  the 
securities  markets  and  benefit  the  public 
interest.**  The  Commission  further 
believes  that  the  benefits  of  the  proposal 
substantially  outweigh  the  costs. 
Accordingly,  the  Commission  is 
approving  the  proposal. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  NYSE's.  NASD's. 
and  FSB's  proposals  are  consistent  with 
the  Act.  particularly  sections  6, 15A  and 
17A  of  the  Act  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  changes  (File  Nos.  SR- 
NYSE-87-04.  SR-NASD-a7-ll.  and  SR- 
PSE-^7-18)  be.  and  hereby  are. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

lonathan  G.  Kaiz. 

Secretary. 

Dated:  November  13, 1987. 

(FR  Doc.  87-28688  Filed  ll-l»-87:  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  PhUadeiphia  Stock  Exchange, 
inc. 

November  13. 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(Q(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

British  Gas  fix: 
Second  Interim  American  Depositary 
Receipts  (File  No.  7-0705) 
CMS  Energy  Corporation  (Holding 
Company) 
Common  Stock,  $.01  Par  Value  (File 
No.  7-0706) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 


Interested  persons  are  invited  to 
submit  on  or  before  December  7, 1987, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors.. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

JonathaB  G.  Katz. 

Secretary. 

[FR  Doc  87-26686  Filed  11-18-87;  8:45  am| 
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SMAU.  BUSINESS  ADMINISTRA-nON 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

agency:  Small  Business  Administration. 
action:  Notice  of  reporting 
requirements  submitted  for  review 


"  The  Commission  also  notes  that  the  proposals 
are  SRO  rules,  which  the  SRO's  are  obligated  to 
enforce  and  to  discipline  appropriately  their 
members  for  violations  under  section  19(g)(1)  of  the 
Act. 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE:  Comments  should  be  submitted 
by  December  21. 1987.  If  you  intend  to 
comment  but  caimot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (S.F. 
83s).  supporting  statements,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT. 
Agency  Clearance  Officer:  William 
Cline.  Small  Business  Administration, 
1441  L  Street  NW.,  Room  200 
Washington,  DC  20416.  Telephone:  (202) 
653-8538. 

OMB  Reviewer:  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503. 


Title:  Business  Development  Program 

Field  Visit  Report 
Form  No.:  SBA  lOlOH 
Frequency:  Annually 
Description  of  Respondents:  The  field 

visit  report  provides  for  an  on-site 

overview  of  the  entire  operations  of 

the  8(a)  concern. 
Annual  Responses:  3,000 
Annual  Burden  Hours:  9,000 

Title:  Authorization  for  Publication  of 
8(a)  Contractor  Profiles 

Form  No.:  SBA  1449 

Frequency:  On  occasion 

Description  of  Respondents:  The 
information  coUectd  on  each 
exhibiting  8(a)  firm  would  be 
consolidated  into  a  booklet  profiles. 
This  booklet  is  given  to  each  attending 
purchasing  agency  and  serve  as  a 
marketing  device  for  these  firms. 

Annual  Responses:  3.000 

Annual  Burden  Hours:  1.500 

Title:  Settlement  Sheet 

Form  No.:  SBA  1050 

Frequency:  On  occasion 

Description  of  Respondents:  The 
settlement  sheet  is  used  to  evidence 
the  disbursement  of  a  loan  in 
accordance  with  terms  and  conditions 
agreed  to  between  SBA  and  the 
borrower. 

Annua/  Responses:  14,000 

Annual  Burden  Hours:  28,000 

Title:  Loan  Closing  Documents 

Form  No.:  SBA  147, 148, 159, 16a  160A. 
529B.  928. 1059 

Frequency:  On  occasion 

Description  of  Respondents:  These  are 
legal  instruments  necessary  to 
evidence  a  loan  transaction  such  as  a 
note,  mortgage  or  deed  of  trust  and 
collateral  documents  needed  to 
support  the  loan.  They  are  required  as 
a  matter  of  law  by  section  7  of  the 
Small  Business  Act.  15  U.S,C.  636. 

Annual  Responses:  14.000 

Annual  Burden  Hours:  84,000 

Title:  Contract  Progress  Report  of 
Certificate  of  Competency 

Form  No.:  SBA  104A 

Frequency:  Monthly 

Description  of  Respondents:  The 
information  obtained  from  the 
foUowup  procedure  and  compiled  on 
SBA  Form  104A  will  be  used  to 
determine  the  status  of  the  contract 
and  if  the  contractor  needs  any  SBA 
assistance. 

Annual  Responses:  14,400 

Annual  Burden  Hours:  7,200 

Title:  Survey  of  Commercialization 

Activities  of  SBIR  Awardees 
Frequency:  One-time,  nonrecurring 
Description  of  Respondents:  These 

forms  will  be  used  to  survey 
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recipients  of  Small  Business 
Innovation  Research  Awardees.  The 
plan  is  to  conduct  a  survey  of  initial 
SBIR  awardees  to  determine  the 
extent  of  commercial  activities 
undertaken  to  market  the  product 
developed  under  this  program. 

Annual  Responses:  378 

Annual  Burden  Hours:  174 

William  CKiM. 

Chief.  Administrative  Information  Branch. 
[FR  Doc  87-28700  Filed  11-18-87:  8:15ain| 
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Federal  Railroad  Administration 
[FRA  Dockst  No.  87-2,  Notic*  Ma  21 

Automatic  Train  Control;  Northeast 
Cprrldpr  Railroads;  Final  Orders 

AOCNCy:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 
action:  Final  Orders  of  Particular 
Applicability. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Commerdai  Motor  Vehicle  Safety 
Regulatory  Review  Panel 

AQCNCV:  Federal  Highway 

Administration  (FHWA).  DOT.         i 

ACTKMi:  ^4otice  of  public  meeting. 

ffUMMOnr-  The  FNWA  announces  that 
the  Commercial  Motor  Vehicle  Safety 
Regulatory  Review  Panel  (Safety  Panel) 
wiU  hold  a  meeting  on  December  2. 1987, 
beginning  at  9K»  a.m..  in  Washington. 
DC  at  the  Department  of 
Transportations  Headquarters  Building. 
400  Seventh  Street.  SW..  Washington. 
DC.  Room  4234. 

The  agenda  for  this  meeting  includes 
consideration  of  the  results  of  Dynamac 
Corporation's  preliminary  review  of  the 
scope  and  relatively  stringency  of  the 
laws  and  regulations  of  one  or  more 
states  pertaining  to  commercial  motor 
vehicle  safety.  The  Safety  Panel  wiU 
consider  whether  further  contact  with 
the  affected  state  or  states  will  be  | 
required  before  making  its 
reconunendations  to  the  Secretary  of 
Transportation  pursuant  to  section  208 
of  the  Motor  Carrier  Safety  Act  of  1984. 
49  U.S.C.  app.  2507  (Supp.III  1985). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  S.  Toole.  Executive  Director. 
Commercial  Motor  Vehicle  Safety 
Regulatory  Review  Panel,  Federal 
Hi^way  Administration.  HOA-1.  Room 
4218.  400  Seventh  Street  SW., 
Washington,  DC  20590,  (202)  366-2238. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  ET.  Monday  through  Friday. 

Issued  on  November  12, 1987. 
ILA.  Barnhart. 

Federal  Highway  Administrator.  Fedet  il 

Highway  Administration. 

[FR  Doc  87-26716  Filed  11-18  «7:  8.4S  am) 
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SUMMARY:  This  document  provides 
notice  to  the  affected  parties  and  the 
general  public  of  FRA's  issuance  of 
orders  requiring  that  all  trains  operating 
on  the  Northeast  Corridor  (NEC)  be 
controlled  by  locomotives  equipped  with 
Automatic  Train  Control  (ATC). 
EFFECTIVE  DATE:  December  21. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
S.H.  Stotts,  Jr.,  Chief,  Standards 
Division.  Office  of  Safety.  FRA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  (telephone  (202)  366-0495),  or 
Mark  Tessler,  Office  of  Chief  Counsel. 
FRA,  400  Seventh  Street.  SW.. 
Washington.  DC  20590  (telephone  (202) 
366-0628). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  20, 1987.  FRA  issued  a  Report 
of  Investigative  Findings  and  Notice  of 
Proposed  Orders  of  Particular 
Applicability  (published  May  26. 1987. 
52  FR  19620).  in  which  FRA  proposed 
issuing  railroad-specific  orders  requiring 
that  all  trains  operating  on  the  NEC  be 
controlled  by  locomotives  equipped  with 
functioning  ATC  receiver  devices.  FRA 
requested  comments  from  the  public  and 
scheduled  a  public  hearing. 

The  hearing  was  held  on  June  24. 1987 
in  Washington,  DC,  during  which  six 
organizations  presented  their  views 
regarding  the  proposed  orders. 
Appearing  were  the  National  Railroad 
Passenger  Corporation  (Amtrak),  the 
Consolidated  Rail  Corporation  (Conrail). 
Southeastern  Pennsylvania 
Transportation  Authority  (SEPTA). 
Brotherhood  of  Locomotive  Engineers 
(BLE).  Railway  Labor  Executives' 
Association  (RLEA),  and  the  National 
Association  of  Railroad  Passengers 
(NARP). 

In  addition  to  those  presenting  views 
at  the  public  hearing,  written  comments 
were  filed  by  the  National 
Transportation  Safety  Board. 
Congressman  )ames  j.  Florio,  New 
Jersey  Transit,  the  Delaware  &  Hudson 
Railway  Company,  three  individuals,  a 
passenger  association,  and  a  group  of 
passenger  transportation  consultants. 

Among  the  issues  raised  by  the 
commenters.  three  received  special 


attention:  (1)  Whether  ATC  should  be 
required  on  the  NEC;  (2)  whether  the 
implementation  timetable  is  too  slow  or 
too  fast;  and  (3)  whether  the  scope  of  the 
orders  should  be  expanded  to  include 
railroad  lines  in  addition  to  the  NEC 
spine.  We  will  address  these  issues  in 
order. 

1.  ATC  on  the  NEC 

The  objective  of  the  proposed  orders 
drew  support  from  most  commenters. 
Amtrak.  SEPTA,  and  New  Jersey  Transit 
generally  supported  the  proposals,  with 
some  suggested  refinements. 

Conrail  took  the  position  that 
automatic  train  stop  (ATS)  should  be 
adequate  for  safe  freight  operations  on 
the  NEC.  We  disagree.  Automatic  train 
stop  actuates  the  train's  brakes  only  if 
the  locomotive  operator  fails  to 
acknowledge  a  more  restrictive  signal. 
Once  a  more  restrictive  signal  has  been 
acknowledged,  ATS  does  not  distinguish 
between  an  operator  obeying  signals 
and  one  disregarding  them.  ATC,  on  the 
other  hand,  will  not  permit  a  train  to  be 
operated  at  speeds  that  are  in 
contravention  of  signal  indications.  The 
critical  difference  between  the  two 
systems,  the  ability  of  ATC  to  override  a 
locomotive  operator's  noncompliance 
with  a  signal  indication,  is  essential  in 
FRA's  judgment  to  ensure  the  proper 
level  of  safety  in  freight  train  operations 
on  the  NEC. 

Conrail  further  expressed  the  view 
that  the  present  ATC  system  in  use  on 
Amtrak  locomotives  is  unsatisfactory 
for  freight  trains  and  testified  that  it  has 
been  working  with  suppliers  to  devise 
an  ATC  system  safe  and  suitable  for 
freight  service.  Similarly,  the  Delaware 
&  Hudson  Railway  Company  (D&H) 
expressed  its  opposition  to  the  proposed 
ATC  requirements,  claiming  that  the 
technology  is  "not  yet  at  prototype 
level"  and  is  "not  in  use  anywhere  in 
this  country."  We  disagree.  Freight 
railroads  have  used  this  safety  system 
for  many  years  without  difficulties 
arising  from  either  unwanted  penalty 
brake  applications  or  from  braking 
applications  during  actual  emergencies. 
The  Richmond,  Fredericksburg  & 
Potomac  Railway  Co.  (RF&P)  and  the 
Chicago  and  Northwestern 
Transportation  Company  (C&NW)  both 
have  ATC  systems,  RF&P's  being 
essentially  the  same  as  Amtrak's  and 
the  C&NW's  providing  an  even  more 
severe  brake  application  than  Amtrak's. 
Indeed,  both  Penn  Central 
Transportation  Company  and  Conrail 
itself  have  operated  ATC-equipped 
locomotives  in  freight  service  on  the 
NEC.  During  the  period  1960  through 
1981,  a  fleet  of  some  66  ATC-equipped. 


electric  locomotives,  identified  as  E-44 
class  locomotives,  were  safely  operated 
in  freight  service  on  the  NEC. 

FRA  rejects  any  assertion  that  ATC  is 
inherently  unsafe  for  freight  service  on 
the  NEC.  We  do.  however,  recognize  a 
legitimate  safety  concern  with  respect  to 
the  timing  and  severity  of  brake 
applications  initiated  by  ATC  devices. 
That  concern  stems  from  computer 
simulation  studies  indicating  that  under 
limited,  but  not  atypical,  operating 
conditions,  undesirably  severe  in-train 
force  levels  can  be  generated  when 
freight  trains  are  subjected  to  heavy 
ATC-initiated  brake  applications. 

This  issue  does  not  go  to  the  safety  of 
ATC  itself,  but  rather  to  the  calibration 
of  the  ATC  system,  i.e..  the  timing  and 
severity  of  its  brake  applications. 
Concern  over  this  issue  is  not  entirely 
new,  since  this  subject  was  explored  in 
the  context  of  FRA's  consideration  of 
Block  Signal  Application  No.  1588.  In 
that  proceeding,  FRA  established  a 
Special  Task  Force  Committee  to 
investigate  this  precise  issue.  The 
Committee  concluded  that  the  Amtrak 
ATC  system  could  be  safely  adapted  for 
freight  application  if  it  permitted 
locomotive  braking  at  a  15  to  17  pounds 
per  square  inch  brake  pipe  reduction. 

FRA  is  currently  conducting  tests  to 
affirm  the  validity  of  the  Committee's 
conclusions.  The  tests  deal  with  severity 
of  brake  application,  hazards  of  severe 
buff  and  draft  forces,  and  depletion  of 
air  reservoirs.  Information  developed 
from  these  tests  will  be  shared  with  the 
railroad  community,  and  the  details  of 
these  calibration  issues  will  be 
furnished  to  the  railroads  and  suppliers 
well  in  advance  of  the  deadlines  for 
equipment  acquisition  contained  in 
these  orders.  It  should  be  emphasized 
that  the  modifications,  if  any.  will  entail 
changes  only  in  the  timing  of  the  brake 
application(s)  and  in  air  brake  pressure 
so  as  to  adjust  for  buff  and  draft  forces. 
We  do  not  anticipate  modifications  to 
the  hardware  itself.  Of  course,  should  it 
develop  that  hardware  modifications  are 
necessary,  we  will  grant  reasonable 
extensions  of  time  hmits  set  forth  in 
these  orders. 

One  commenter.  a  locomotive 
engineer  representing  a  labor  union, 
expressed  concern  that  ATC  on  freight 
locomotives  could  present  new  safety 
problems  by  complicating  train 
handling.  ATC  will  certainly  require 
changes  in  train  handling  techniques, 
but  those  changes  will  not  increase  the 
hazards  of  railroading.  FRA  does  not 
believe  that  train  handling  is 
significantly  more  difficult  with  ATC 
than  without. 

ATC  will,  to  some  degree,  restrict 
widespread  use  of  dynamic  braking.  But 


the  trade-off  is  an  increase  in  safety  by 
positively  ensuring  compliance  with 
signal  aspects,  and  proper  train 
separation.  ATC  simply  imposes  the 
requirement  that  an  engineer  control  his 
train  in  accordance  with  the  signal 
system.  His  latitude  of  control  is  limited, 
but  limited  solely  to  enhance  the  safety 
of  the  movement. 

2.  Implementation  Schedule 

The  views  of  commenters  differed 
regarding  the  proposed  implementation 
schedule.  A  number  of  commenters, 
including  Representative  Florio,  the 
National  Association  of  Rail  Passengers, 
and  various  individuals,  felt  that 
installation  of  the  ATC  should  be 
accomplished  more  quickly.  We  agree 
with  the  sentiments  of  those  who 
expressed  the  desire  that  the  orders  be 
implemented  as  "expeditiously  as 
possible" — and  real  world 
considerations  of  equipment  availability 
and  time  requirements  for  retrofit  are 
the  parameters  against  which  the 
proposed  implementation  schedule  was 
constructed. 

In  fashioning  the  implementation 
timetable,  we  took  into  consideration 
the  ability  of  suppliers  to  manufacture 
the  unusually  large  number  of  devices, 
the  funding  cycle  of  publicly  financed 
agencies,  the  need  for  possible  design 
changes,  and  the  number  of  locomotives 
to  be  equipped  by  each  carrier.  We 
continue  to  believe  the  proposed 
schedule  embodies  implementation  as 
expeditiously  as  possible.  Reality 
dictates  that  considerable  time  will  be 
required  to  complete  the  installation 
process.  It  is  important  to  note,  however, 
that  the  orders  require  that  the  devices 
be  installed  on  a  rolling  basis  as  they 
are  delivered.  After  one-third  of  the 
required  installation  period,  a  minimum 
of  one-third  of  the  locomotives  must  be 
equipped  with  ATC  devices.  Two-thirds 
of  the  locomotives  must  be  equipped 
two-thirds  into  the  installation  period. 
No  evidence  has  been  developed  during 
this  rulemaking  indicating  that  the 
process  can  be  completed  more  quickly 
than  FRA  proposed  on  May  20, 1987.  As 
a  consequence  the  orders  issued  today 
incorporate  that  schedule.  Note, 
however,  that  FRA  retains  jurisdiction 
to  either  accelerate  or  extend  the 
implementation  deadlines  if  supply 
considerations  or  similar  factors  make 
acceleration  possible  (or  extension 
unavoidable).  We  intend  to  monitor  the 
implementation  closely,  to  determine 
whether  opportunities  for  acceleration 
exist. 

Some  commenters  stated  that  there 
may  be  a  need  for  extensions  of  time 
due  to  the  inability  of  pubhc  agencies  to 
affect  the  timing  of  the  approval  of  grant 


applications.  However,  subsequent  to 
receipt  of  these  commenters,  the  Urban 
Mass  Transit  Administration  (UMTA) 
announced  its  intention  to  award  grants 
to  both  SEPTA  and  New  Jersey  Transit 
to  fund  installation  of  automatic  train 
control  equipment  on  their  rail  fleets. 
SEPTA  has  also  testified  that  although  it 
could  meet  the  proposed  schedule 
(assuming  receipt  of  grant  funds  from 
UMTA),  it  would  like  an  additional  eight 
months  in  order  to  incorporate  other 
safety  modifications  in  its  train  control 
systems.  Similarly,  Conrail  has 
indicated  its  concern  that  there  be 
provisions  in  the  orders  to  accommodate 
unforseen  delays  in  the  development, 
production,  or  installation  of  the 
devices.  FRA's  continuing  jurisdiction 
over  the  implementation  schedule 
provides  ample  authority  to  deal  with 
such  contingencies  should  they  arise. 

New  Jersey  Transit  has  indicated  that, 
for  technical  reasons,  development  of  its 
ATC  specifications  can  not  be 
completed  by  the  proposed  contract 
execution  date  of  January  1, 1988.  We 
are  thus  extending  by  two  months  the 
date  by  which  New  Jersey  Transit  must 
execute  ATC  purchases  contracts. 
However,  we  will  not  extend  the  final 
implementation  deadline,  and  New 
Jersey  Transit  will  require  an  expedited 
delivery  schedule  of  the  devices  so  as  to 
offset  the  initial  two  month  delay. 

3.  A  TC  Beyond  NEC  Mainline 

Various  commenters  have  proposed 
that  some  or  all  of  the  following  rail 
lines  should  be  included  within  the 
jurisdiction  of  the  orders:  Philadelphia 
to  Harrisburg:  New  Haven  to 
Springfield;  Philadelphia  to  Atlantic 
City;  and  New  York  City  to  Albany. 

While  mandating  ATC  equipment  on 
the  NEC  spine  is  appropriate,  given  the 
heavy  inter-city,  commuter,  and  freight 
mix,  at  this  time  we  do  not  have 
sufficient  information  to  adequately 
assess  the  relative  merits  of  installation 
on  the  other  "connecting"  corridors, 
which  feature  very  different 
demographics.  Moreover,  should  FRA 
attempt  to  incorporate  such  a  provision 
in  this  order,  a  scope  of  notice  issue 
would  arise  under  the  May  20, 1987 
Report  of  Investigative  Findings  and 
Notice  of  Proposed  Orders  of  Particular 
Applicability.  We  are  therefore 
requesting  information  from  the  public 
on  the  specifics  of  this  issue.  Elsewhere 
in  today's  Federal  Register.  FRA  has 
published  a  notice  proposing  that  every 
controlling  locomotive  on  the  above 
"connecting"  corridors  be  ATC- 
equipped.  FRA  is  seeking  sufficient 
information  to  determine  whether 
requiring  such  equipment  is  appropriate 
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given  »he  traffic  mix.  operating  speeds, 
and  installation  costs. 

Technical  Issues  \ 

Conrail  has  suggested  that,  to  limit  the 
extent  of  the  retrofit,  ATC-equipped 
units  should  not  be  required  for  shoit 
movements  under  certain  defined 
circumstances.  FRA  will  implement  any 
such  exceptions  on  a  case-by-case  basis 
through  the  waiver  process  as  provided 
in  49  CFR  Part  235. 

Amtrak  has  expressed  reservations 
regarding  the  proposal  to  prohibit  it 
from  allowing  any  train  not  controlled 
by  an  ATC-equipped  locomotive  from 
operating  on  the  NEC  after  July  1. 1990. 
Amtrak  expressed  concern  over  its 
ability  to  monitor  compliance  by  each 
train  entering  the  NEC.  However,  as 
made  clear  at  the  public  hearing  on  June 
24,  that  requirement  imposes  no       1 
obligation  on  the  owners  of  NEC 
trackage  beyond  those  already  in  force, 
since  they  must  now  ensure  that 
locomotive  are  equipped  with  automatic 
cab  signals. 

There  have  been  proposals  in  the  past 
(BS-AP-1588)  to  increase  the  present  4- 
aspect  signal  system  on  the  NEC  to  one 
incorporating  a  greater  number  of 
aspects  which,  while  not  necessarily 
increasing  train  safety,  increases  the 
potential  capacity  of  the  system.  One 
proposal,  an  8-aspect  system,  would  use 
the  existing  4-aspect  cab  signal  for  the 
lower  speeds  at  which  freight  trains 
operate  on  the  NEC  while  adding 
additional  signal  aspects  to  govern  the 
high  speeds  of  intercity  and  commuter 
passenger  trains.  If  B-aspect  signal 
systems  are  adopted  in  the  future, 
beight  carriers  presently  installing  ATC 
with  4-aspect  cab  signals  will  not  be 
affected.  However,  such  a  new  system 
would  have  an  effect  on  conmiuter  and 
passenger  trains  operating  at  high 
speeds. 

Under  the  orders  issued  today, 
affected  railroads  have  the  option  oi 
installing  either  ATC  on-board 
equipment  that  can  be  made  compatible 
with  both  4  and  8-aspect  systems  or 
ATC  equipment  compatible  only  with 
today's  4-a8pect  cab  signals.  If  8-aspect 
systems  are  indeed  adopted  in  the 
future,  commuter  and  passenger 
railroads  that  now  install  ATC 
equipment  compatible  with  both  4  and 
8-aspect  systems  will  have  relatively 
small  conversion  costs  compared  to 
those  railroads  installing  only  4-aspect 
compatible  equipment.  That  decision  is 
a  business  decision  each  railroad  will 
have  to  make  based  on  its  own 
iudgments  as  to  whether  and  when  8- 
aspect  systems  may  be  installed  on  the 
NEC  and  the  relative  costs  involved. 


Regulatory  Impact 

FRA  has  evaluated  this  action  and  its 
potential  impacts  in  accordance  with 
existing  regulatory  policies.  The  cost  of 
equipping  each  locomotive  depends  on 
the  type  of  signal  equipment  already 
installed  on  the  unit;  thus,  the  cost  of 
equipping  one  locomotive  can  range 
from  $25,000  to  S40.000.  When  both  the 
cost  range  and  the  possible  numbers  of 
locomotive  to  be  equipped  is  r.iilculated. 
the  potential  cost  of  these  orders  ranges 
from  $17.5  million  to  a  maximum  of 
approximately  $30.5  million. 

The  technology  used  in  ATC  devices 
is  not  new  and  has  been  thoroughly 
tested  and  refined  over  the  years.  We  do 
not  anticipate  any  reliability  problems 
or  more  than  minimal  maintenance  costs 
associated  with  these  devices.  Amtrak. 
which  has  had  extensive  experience    . 
with  the  devices,  testified  that  the 
technology  "has  been  proven  to  be 
reliable,  as  vv(;ll  as  reasonable  to 
maintain." 

FRA  is  constrained  in  its  analysis  of 
the  benefits  of  its  proposed  orders 
because  of  the  impossibility  of 
predicting  with  any  degree  of  accuracy 
the  occurence  of  an  accident  absent 
these  devices.  Of  the  three  percent  of 
reported  railroad  accidents  nationwide 
investigated  by  FRA  during  a  recent  six- 
year  period  (1980—1985),  approximately 
95  could  have  been  avoided  had  ATC 
been  installed.  Although  the  vast 
majority  of  these  accidents  involved 
only  freight  trains,  they  still  resulted  in 
29  deaths  and  477  injuries.  The  eight 
accidents  involving  passenger  trains 
that  might  have  been  prevented  by  ATC 
during  that  period  resulted  in  more  than 
300  injuries  and  one  death.  However,  the 
devastating  results  of  just  one  passenger 
or  commuter  train  accident  were 
demonstrated  tragically  by  the  deaths 
and  170  injuries  that  occurred  in  the 
Chase.  Maryland  accident  on  January  4. 
1987. 

FRA  is  limiting  these  orders  to  a 
heavily  travelled  passenger  corridor 
constituting  less  than  two  percent  of 
Amtrak's  trackage,  yet  carrying  more 
than  25  percent  of  Amtrak's  passenger 
traffic  (1.3  billion  passenger-miles).  The 
high  number  of  passengers  carried  over 
a  relatively  short  distance,  when 
combined  with  heavy  commuter  and 
freight  service,  presents  risks  justifying 
the  cost  of  an  ATC  system.  Since  the 
large  investment  associated  with 
installation  of  the  ATC  track 
infrastructure  has  been  made,  the  cost  of 
further  reducing  the  risk  of  catastrophic 
accident  is  relatively  small.  We  note 
that  the  accident  at  Chase,  Maryland 
might  have  been  avoided  had  the 
Conrail  locomotive  been  equipped  with 


ATC  equipment.  Preliminary'  estimates 
indicate  that  the  costs  of  that  accident 
will  total  $40  to  $50  million. 

In  its  Notice  of  Proposed  Orders,  FRA 
solicited  information  related  to  the  costs 
and  benefits  of  ATC  devices,  but  the 
commenters  did  not  provide  appreciable 
specific  information  in  response. 
However,  the  public's  general  comments 
on  the  continuing  benefits  of  these 
devices  compared  to  their  relatively  low 
one-time  cost  have  been  considered  in 
this  action.  FRA  has  concluded  that  the 
benefits  of  installation  of  ATC  devices 
on  all  controlling  locomotives  on  the 
NEC  outweigh  the  costs  associated  with 
their  purchase  and  installation. 

The  five  carriers  affected  by  these 
orders  include  two  large  regional  transit 
authorities  and  two  Class  I  railroads. 
Consolidated  Rail  Corporation  and 
Delaware  and  Hudson  Railway 
Company.  The  only  arguably  "small 
entity,"  the  Providence  and  Worcester 
Railroad  Company,  would  have  to  equip 
seven  of  its  15  locomotives  at  a  cost  of 
approximately  $175,000. 

Based  on  the  facts  set  forth  in  this 
Notice,  it  is  certified  that  these  orders 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]. 

FRA  has  concluded  that  the  actions 
will  have  no  significant  impact  on  the 
environment. 

Final  Orders 

In  consideration  of  the  foregoing,  the 
orders  in  the  Appendix  to  this  Notice 
are  hereby  issued. 

Authority:  The  Signal  Inspection  Act  (49 
U.S,C  26)  and  the  Federal  Railroad  Safety 
Act  of  1970  (45  U.S.C.  431  et  seq.].  delegated 
to  the  Federal  Railroad  Administrator  by  the 
Secretary  of  Transportation  (49  CFR  1.49(0. 
[ft],  and  (m)). 

Issued  in  Washington.  DC,  on  November 
16, 1987. 
)ofan  H.  Riley. 
Administrator. 

Report  and  Final  Order 

Ditte: 

.Effected  Party:  Consolidated  Rail 
Corporation  (Conrail) 

Findings:  Based  on  investigation  and  after 
opportunity  for  comment,  the  Federal 
Railroad  Administration  (FRA)  has 
determined  that  the  party  noted  above 
operates  freight  service  over  portions  of  the 
Northeast  Corridor  main  line  trackage 
between  Washington.  D.C.  and  Boston. 
Massachuseitt;  the  locomotives  employed  to 
provide  that  service  are  not  currently 
equipped  with  automatic  train  control  (ATC) 
devices:  and  it  is  necessary  in  the  public 
interest  that  aU  trains  operating  on  this 
trackage  be  equipped  with  ATC  devices. 


FRA  has  determined  that  further  analysis  is 
necessary  to  assure  the  establishment  of 
optimally  safe  braking  specifications  for  such 
ATC  devices  on  freight  trains  in  the 
Northeast  Corridor,  and  therefore  will 
conduct  appropriate  tests.  If  found  to  be 
necessary,  FRA  will  issue  revised  ATC 
specifications  to  all  interested  parties  prior  to 
January  15, 1988. 

Therefore,  under  the  authority  of  the  Signal 
Inspection  Act  and  the  Federal  Railroad 
Safety  Act  of  1970: 

1.  No  later  than  January  15. 1988,  Conrail 
shall  execute  a  contract  for  acquisition  of 
sufficient  numbers  of  ATC  devices  to  comply 
with  this  Order.  The  initial  delivery  of  ATC 
devices  shall  be  at  the  earliest  practical  date 
achievable  by  the  device  manufacturer. 
Conrail's  purchasing  program  and  delivery 
schedule  shall,  at  a  minimum,  be  at  a  pace 
consistent  with  the  installation  requirements 
set  forth  in  Paragraph  2  below. 

2.a.  No  later  than  18  months  after  delivery 
of  the  first  ATC  devices  purchased  pursuant 
to  this  Order,  any  train  operated  by  or  on 
behalf  of  Conrail,  its  successors  and  assigns, 
that  operates  on  or  over  any  portion  of  the 
Northeast  Corridor  main  line  trackage 
between  Washington,  D.C.  and  Boston, 
Massachusetts,  shall  have  as  its  controlling 
locomotive  a  unit  equipped  with  an  operative 
ATC  device. 

b.  Installation  of  ATC  devices  shall 
proceed  at  a  pace  no  slower  than  one-third  of 
the  needed  devices  installed  during  the  first 
one-third  of  the  period  stated  in  Paragraph 
2.a.  above. 

c.  Installation  of  ATC  devices  shall 
proceed  at  a  pace  no  slower  than  two-thirds 
of  the  needed  devices  installed  during  the 
first  two-thirds  of  the  period  stated  in 
Paragraph  2.a.  above. 

3.  The  ATC  devices  installed  on 
locomotives  ptu-suant  to  this  Order  shall 
comply  with  the  minimum  standards  set  forth 
in  49  CFR  Part  236.  Subpart  E. 

4.  FRA  shall  be  notified  (i)  when  the 
contract  for  acquisition  of  ATC  devices  is 
executed,  indicating  the  date  of  the  contract 
and  the  terms  of  the  planned  delivery 
schedule,  and  (ii)  when  the  installation  of  the 
devices  commences.  Conrail  shall  furnish 
FRA  with  monthly  progress  reports,  which 
shall  include  delivery  and  installation 
information. 

5.  Failure  to  comply  with  any  requirement 
of  this  Order  subjects  the  railroad  to  a  civil 
penalty  of  not  more  than  $2,500.  Each  day  of 
violation  constitutes  a  separate  violation. 

6.  Petitions  for  modification  or  waiver  of 
any  requirement  of  this  Order  shall  be  in 
writing  and  shall  contain  detailed 
information  in  support  of  the  requested  relief. 

7.  This  Order  is  effective  thirty  days  after 
receipt.  Any  petition  for  reconsideration  must 
be  filed  with  the  Federal  Railroad 
Administration  within  thirty  days  of  the 
effective  date  of  this  Order. 

John  H.  Riley, 
Administrator. 

Report  and  Final  Order 

Date: 

Affected  Party:  Delaware  and  Hudson 
Railway  Company  (D&H) 

Findings:  Based  on  investigation  and  after 
opportunity  for  comment,  the  Federal 


Railroad  Administration  (FRA)  has 
determined  that  the  party  noted  above 
operates  freight  service  over  portions  of  the 
Northeast  Corridor  main  line  trackage 
between  Washington,  D.C.  and  Boston, 
Massachusetts;  the  locomotives  employed  to 
provide  that  service  are  not  currently 
equipped  with  automatic  train  control  (ATC) 
devices;  and  it  is  necessary  in  the  public 
interest  that  all  trains  operating  on  this 
trackage  be  equipped  with  ATC  devices. 

FRA  has  determined  that  further  analysis  is 
necessary  to  assure  the  establishment  of 
optimally  safe  braking  specifications  for  such 
ATC  devices  on  freight  trains  in  the 
Northeast  Corridor,  and  therefore  will 
conduct  appropriate  tests.  If  found  to  be 
necessary.  FRA  will  issue  revised  ATC 
specifications  to  all  interested  parties  prior  to 
January  15, 1988. 

Therefore,  under  the  authority  of  the  Signal 
Inspection  Act  and  the  Federal  Railroad 
Safety  Act  of  1970: 

1.  No  later  than  January  15. 1908.  D&H  shall 
execute  a  contract  for  acquisition  of  sufficient 
numbers  of  ATC  devices  to  comply  with  this 
Order.  The  initial  delivery  of  ATC  devices 
shall  be  at  the  earliest  practical  date 
achievable  by  the  device  manufacturer. 
D&H's  purchasing  program  and  delivery 
schedule  shall,  at  a  minimum,  be  at  a  pace 
consistent  with  the  Installation  requirements 
set  forth  in  Paragraph  2  below. 

2.a.  No  later  than  12  months  after  delivery 
of  the  first  ATC  devices  purchased  pursuant 
to  this  Order,  any  train  operated  by  or  on 
behalf  of  D&H,  its  successors  and  assigns, 
that  operates  on  or  over  any  portion  of  the 
Northeast  Corridor  main  line  trackage 
between  Washington.  D.C.  and  Boston, 
Massachusetts,  shall  have  as  its  controlling 
locomotive  a  unit  equipped  with  an  operative 
ATC  device. 

b.  Installation  of  ATC  devices  shall 
proceed  at  a  pace  no  slower  than  one-third  of 
the  needed  devices  installed  during  the  first 
one-third  of  the  period  stated  in  Paragraph 
2.8.  above. 

c.  Installation  of  ATC  devices  shall 
proceed  at  a  pace  no  slower  than  two-thirds 
of  the  needed  devices  installed  during  the 
first  two-thirds  of  the  period  stated  in 
Paragraph  2.a.  above. 

3.  The  ATC  devices  installed  on 
locomotives  pursuant  to  this  Order  shall 
comply  with  the  minimum  standards  set  forth 
in  49  C.F.R.  Part  236,  Subpart  E. 

4.  FRA  shall  be  notified  (i)  when  the 
contract  for  acquisition  of  ATC  devices  is 
executed,  indicating  the  date  of  the  contract 
and  the  terms  of  the  planned  delivery 
schedule,  and  (ii)  when  the  installation  of  the 
devices  commences.  D&H  shall  furnish  FRA 
with  monthly  progress  reports,  which  shall 
include  delivery  and  installation  information. 

5.  Failure  to  comply  with  any  requirement 
of  this  Order  subjects  the  railroad  to  a  civil 
penalty  of  not  more  than  $2,500.  Each  day  of 
violation  constitutes  a  separate  violation. 

6.  Petitions  for  modification  or  waiver  of 
any  requirement  of  this  Order  shall  be  in 
writing  and  shall  contain  detailed 
information  In  support  of  the  requested  relief. 

7.  This  order  Is  effective  thirty  days  after 
receipt.  Any  petition  for  reconsideration  must 
be  filed  with  the  Federal  Railroad 


Administration  within  thirty  days  of  the 
effective  date  of  this  Order. 
John  H.  Riley. 
Administrator. 

Report  and  Final  Order 

Date: 

Affected  Party:  Providence  and  Worcester 
Railroad  Company  (P&W) 

Findings:  Based  on  investigation  and  after 
opportunity  for  comment,  the  Federal 
Railroad  Administration  (FRA)  has 
determined  that  the  party  noted  above 
operates  freight  service  over  portions  of  the 
Northeast  Corridor  main  line  trackage 
between  Washington.  D.C.  and  Boston. 
Massachusetts;  the  locomotives  employed  to 
provide  that  service  are  not  currently 
equipped  with  automatic  train  control  (ATC) 
devices;  and  it  is  necessary  in  the  public 
interest  that  all  trains  operating  on  this 
trackage  be  equipped  with  ATC  devices. 

FRA  has  determined  that  further  analysis  is 
necessary  to  assure  the  establishment  of 
optimally  safe  braking  specifications  for  such 
ATC  devices  on  freight  trains  In  the 
Northeast  Corridor,  and  therefore  will 
conduct  appropriate  tests.  If  found  to  be 
necessary,  FRA  will  Issue  revised  ATC 
specifications  to  all  Interested  parties  prior  to 
January  15, 1988. 

Therefore,  under  the  authority  of  the  Signal 
Inspection  Act  and  the  Federal  Railroad 
Safety  Act  of  1970: 

1.  No  later  than  January  IS,  1988.  P&W 
shall  execute  a  contract  for  acquisition  of 
sufficient  numbers  of  ATC  devices  to  comply 
with  this  Order.  The  initial  delivery  of  ATC 
devices  shall  be  at  the  earliest  practical  date 
achievable  by  the  device  manufacturer. 
P&W's  purchasing  program  and  delivery 
schedule  shall,  at  a  minimum,  be  at  a  pace 
consistent  with  the  installation  requirements 
set  forth  in  Paragraph  2  below. 

2.a.  No  later  than  6  months  after  delivery  to 
your  railroad  of  the  first  ATC  devices 
purchased  pursuant  to  this  Order,  any  train 
operated  by  or  on  behalf  of  P&W,  its 
successors  and  assigns,  that  operates  on  or 
over  any  portion  of  the  Northeast  Corridor 
main  line  trackage  between  Washington,  D.C. 
and  Boston,  Massachusetts,  shall  have  as  its 
controlling  locomotive  a  unit  equipped  with 
an  operative  ATC  device. 

b.  Installation  of  ATC  devices  shall 
proceed  at  a  pace  no  slower  than  one-third  of 
the  needed  devices  installed  during  the  first 
one-third  of  the  period  stated  in  Paragraph 
2.a.  above. 

c.  Installation  of  ATC  devices  shall 
proceed  at  a  pace  no  slower  than  two-thirds 
of  the  needed  devices  installed  during  the 
first  two-thirds  of  the  period  stated  in 
Paragraph  2.a.  above. 

3.  The  ATC  devices  installed  on 
locomotives  pursuant  to  this  Order  shall 
comply  with  the  minimum  standards  set  forth 
in  49  C.F.R.  Part  236.  Subpart  E. 

4.  Failure  to  comply  with  any  requirement 
of  this  Order  subjects  the  railroad  to  a  civil 
penalty  of  not  more  than  $2,500.  Each  day  of 
violation  constitutes  a  separate  violation. 

5.  FRA  shall  be  notified  (I)  when  the 
contract  for  acquisition  of  ATC  devices  Is 
executed.  Indicating  the  date  of  a  the  contract 
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and  the  tenn«  of  the  phinned  delivery 
schedule,  and  (ii)  when  the  installation  of  the 
devices  commences.  P&W  shall  furnish  VKA 
with  monthly  progress  reports,  which  shall 
include  deliver^'  and  installation  information. 

6.  Petitions  for  modification  or  waiver  of 
any  requirement  of  this  Order  shall  be  in 
%vriting  and  shall  contain  detailed 
information  in  support  of  the  requested  relief 

7.  This  Order  is  effective  thirty  days  after 
receipt.  Any  petition  for  reconsideration  roust 
be  filed  with  the  Federal  Railroad  ; 
Administration  within  thirty  days  of  the 
effective  date  of  this  Order. 

)ohn  H.  Riley. 
Administrator. 

Rapott  and  Fmal  Older 

Dale: 

Affected  Party:  New  Jersey  Transit  Rail 
Operations.  Incorporated  (New  jersey 
Transit) 

Findings:  Based  on  investigation  and  after 
opportunity  for  comment,  the  Federal 
Railroad  Administration  has  determined  that 
the  party  noted  above  operates  passenger 
service  over  portions  of  the  Northeast 
Corridor  main  line  trackage  between 
Washington.  D.C  and  Boston,  Massachusetts: 
the  lo<.omotiveg  employed  to  provide  thai 
service  are  not  currently  equipped  with 
automatic  train  control  devices;  and  it  is 
necessary  in  the  public  interest  that  all  trains 
operating  on  this  trackage  be  equipped  with 
ATC  devices. 

Then-fore,  under  the  authority  of  the  Signal 
Inspection  Act  and  the  Federal  Railroad 
Safely  Act  of  1970: 

1.  No  later  than  .March  15. 1968.  New  {arsey 
Transit  shall  execute  a  contract  for 
acquisition  of  sufficient  numbers  of  ATC 
devices  to  comply  with  this  Order.  The  initial 
delivery  of  ATC  devices  shall  be  at  the 
earliest  practical  date  achievable  by  the 
device  manufacturer.  New  jersey  Transit's 
purchasing  program  and  delivery  schedule 
shall,  at  a  minimum,  be  at  a  pace  consistent 
with  the  installation  requirements  set  forth  in 
Paragraph  2  below. 

2.a.  No  later  than  20  months  after  delivery 
of  the  first  ATC  devices  purchased  pursuant 
to  this  Order,  any  train  operated  by  or  on 
behalf  of  New  jersey  Transit,  its  successors 
and  assigns,  that  operates  on  or  over  any 
portion  of  the  Northeast  Corridor  main  line 
trackage  between  Washington.  D.C.  and 
Boston.  Massachusetts,  shall  have  as  its 
controlling  locomotive  a  unit  equipped  with 
an  operative  ATC  device. 

b.  Installation  of  ATC  devices  shall 
proceed  at  a  pace  no  slower  than  one-third  of 
the  needed  devices  installed  during  the  first 
one-third  of  the  period  stated  in  Paragraph 
2.a.  above.  i 

c.  Installation  of  ATC  devices  shall    | 
proceed  at  a  pace  no  slower  than  two-thirds 
of  the  needed  devices  installed  during  the 
first  two-thirds  of  the  period  stated  in 
Paragraph  2.a.  above. 

X  The  ATC  devices  installed  on 
locomotives  pursuant  to  this  Order  shall 
comply  with  the  minimum  standards  set  forth 
in  49  C.F.R.  Part  236.  Subpart  E. 

4.  VK.\  shall  be  notified  (i)  when  the  | 
contract  for  acquisition  of  ATC  devices  is 
executed,  indicating  the  date  of  the  ixinlract 


and  the  terms  of  the  planned  delivery 
schedule,  and  |ii)  when  the  installation  of  the 
devices  commences.  New  Jersey  Transit  shall 
furnish  FRA  with  monthly  progress  reports, 
which  shall  include  delivery  and  installation 
information. 

5.  Failure  to  comply  with  any  requirement 
of  this  Order  subjects  the  railroad  to  a  civil 
penalty  of  not  more  than  $2,500.  Each  day  of 
violation  constitutes  a  separate  violation. 

6.  Petitions  for  modification  or  waiver  of 
any  requirement  of  this  Order  shall  be  in 
writing  and  shall  contain  detailed 
information  in  support  of  tlie  requested  relief. 

7.  This  Order  is  effective  thirty  days  after 
receipt.  Any  petition  for  reconsideration  must 
be  filed  with  the  Federal  Railroad 
Administratin  within  thirty  days  of  the 
effective  date  of  this  Order. 

John  H.  Riley, 
Administrator 

Report  and  Final  Order 


Date: 

Affected  Party:  Southeastern  Pennsylvania 
Transportation  Authority  (SEPTA) 

Findings:  Based  on  investigation  and  after 
opportunity  for  comment,  the  Federal 
Railroad  Administration  has  determined  that 
the  party  noted  above  operates  passenger 
service  over  portions  of  the  Northeast 
Corridor  main  line  trackage  between 
Washington.  D.C.  and  Boston.  Massachusetts: 
the  locomotives  employed  to  provide  that 
service  are  not  currently  equipped  with 
automatic  train  control  devices;  and  it  is 
necessary  in  the  public  interest  that  all  trains 
operating  on  this  trackage  be  equipped  with 
ATC  devices. 

Therefore,  under  the  authority  of  the  Signal 
Inspection  Act  and  the  Federal  Railroad 
Safety  Act  of  1970: 

1.  No  later  than  January  15. 1988.  SEPTA 
shall  execute  a  contract  for  acquisition  of 
sufficient  numbers  of  ATC  devices  to  comply 
with  this  Order.  The  initial  dehvery  of  ATC 
devices  shall  be  at  the  earliest  practical  date 
achievable  by  the  device  manufacturer. 
SEPT  As  purchasing  program  and  delivery 
schedule  shall,  at  a  minimum,  be  at  a  pace 
consistent  with  the  installation  requirements 
set  forth  in  Paragraph  2  below. 

2.a.  No  later  than  24  months  after  delivery 
of  the  first  ATC  devices  purchased  pursuant 
to  this  Order,  any  train  operated  by  or  on 
behalf  of  SEIT  A.  its  successors  and  assigns, 
that  operates  cm  or  over  any  portion  of  the 
Northeast  Corridor  main  line  trackage 
between  Washington.  DC.  and  Boston. 

Massachusetts,  shall  have  as  its  controlling 

locomotive  a  unit  equipped  with  an  operative 

ATC  device. 

b.  Installation  of  ATC  device  shall  proceed 
at  a  pace  no  slower  than  one-third  of  the 
needed  devices  installed  during  the  first  one- 
third  of  the  period  stated  in  Paragraph  2.a. 
above. 

c.  Installation  of  ATC  devices  shall 
proceed  at  a  pace  no  slower  than  two-thirds 
of  the  needed  devices  installed  during  the 
first  two-thirds  of  the  period  stated  in 
Paragraph  2.a.  above. 

3.  The  ATC  devices  installed  on 
locomotives  pursuant  to  this  Order  shall 
comply  with  the  minimum  standards  set  forth 
in  49  CFR  Part  236.  Subpart  E. 


4.  reA  shall  be  notified  (i|  with  the 
contract  for  acquisition  of  ATC  devices  is 
executed,  indicating  the  date  of  the  contract 
in  terms  of  the  planned  delivery  schedule, 
and  (it)  when  the  installation  of  the  devices 
commences.  SEPTA  shall  furnish  FRA  with 
monthly  progress  reports,  which  shall  include 
delivery  and  installation  information. 

5.  Failure  to  comply  with  any  requirement 
of  this  Order  subjects  the  railroad  to  a  civil 
penalty  of  not  more  than  $2,500.  Each  day  of 
violation  constitutes  a  separate  violation. 

6.  Petitions  for  modification  or  waiver  of 
any  requirement  of  this  Order  shall  be  in 
writing  and  shall  contain  detailed 
information  in  support  of  the  requested  relief. 

7.  This  Order  is  effective  thirty  days  after 
receipt.  Any  petition  for  reconsideration  must 
be  filed  with  the  Federal  Railroad 
Administration  within  thirty  days  of  the 
effective  date  of  this  Order. 

John  H.  Riley. 
Administrator 

Report  and  F'uvil  Order 

Date: 

Affected  Party:  National  Railroad 
Passenger  Corporation 

Findings:  Based  on  investigation  and  after 
opportunity  for  comment,  the  Federal 
Railroad  Administration  has  determined  that 
die  National  Railroad  Passenger  Corporation 
operates  passenger  service  and  permits  other 
railroads  to  operate  passenger  or  freight 
.service  over  portions  of  the  Northeast 
Corridor  main  line  trackage  between 
Washington,  DC  and  Boston  Massachusetts; 
some  of  the  locomotives  employed  to  provide 
that  service  are  not  currently  equipped  with 
automatic  train  control  (ATC)  devices;  and  it 
is  necessary  in  the  public  interest  that  all 
trains  operating  on  this  trackage  be  equipped 
with  ATC  devices. 

Therefore,  under  the  authority  of  the  Signal 
Inspection  Act  and  the  Federal  Railroad 
Safely  Act  of  1970: 

Effective  July  1. 19«U.  the  National  Railn»ad 
Passenger  Corporation,  its  successors  and 
assigns,  shall  not  permit  any  train  to  be 
operated  on  or  over  any  portion  of  the 
Northeast  Corridor  main  line  trackage 
between  Washington.  DC  and  Boston, 
Massachusetts  subject  to  its  operational 
control,  unless  that  train  has  as  it  controlling 
locomotive  a  unit  equipped  with  an  ATC 
device  in  compliance  with  the  minimum 
standards  set  forth  in  49  CFR  Part  IMJ. 
Subpart  E. 

Petitions  for  modification  of  any 
requirement  of  this  Order  shall  be  in  writing 
and  shall  contain  detailed  informjition  in 
support  of  the  requested  relief. 

This  Order  is  effective  thirty  days  after 
receipt.  Any  petition  for  reconsideration  must 
be  filed  with  the  Federal  Railroad 
Administration  within  thirty  days  of  the 
effective  date  of  this  Order. 
John  II.  Riley 
Administrutor. 

Report  and  Final  Order 

Date: 

Affected  Party:  Metro  North  Cominuler 
Railroad  Company 


Findings:  Based  on  investigation  and  after 
opportunity  for  comntent.  the  Federal 
Railroad  Adtmniatration  has  determined  that 
Metro  N«Hli  CooMMtter  Railroad  Company 
operates  passenger  serviee  and  permits  other 
railroads  to  operate  passenger  or  freight 
service  over  portions  of  the  Northeast 
Corridor  main  line  trackage  between 
Washington,  D.C.  and  Boston  Massachusetts: 
some  of  the  locomotives  employed  to  provide 
that  service  are  not  currently  equipped  with 
automatic  train  control  devices:  and  it  is 
necessary  in  the  public  interest  that  all  trains 
operating  on  this  trackage  be  equipped  with 
ATC  devices. 

Therefore.  Effective  July  1, 1990.  Metro 
North  Commuter  Railroad  Company,  its 
successors  and  assigns,  shall  not  permit  any 
train  to  be  operated  on  or  over  any  portion  of 
the  Northeast  Corridor  main  line  trackage 
between  Washington.  D.C.  and  Boston, 
Massadiusetts  subject  to  its  operatioruil 
control,  unless  that  train  has  as  it  controlling 
locomotive  a  unit  equipped  with  an  ATC 
device  in  compliance  with  the  minimum 
standards  set  forth  in  49  CW.  Part  236, 
Subpart  E. 

Petitions  for  modification  of  any 
requirement  of  this  Order  shall  be  in  writing 
and  shall  contain  detailed  information  in 
support  of  the  requested  relief. 

This  Order  is  effective  thirty  days  after 
receipt.  Any  petition  for  reconsideration  must 
be  filed  with  the  Federal  Railroad 
Administration  within  thirty  days  of  the 
effective  date  of  this  Order. 
John  M.  Riley. 
Administrator. 
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(FRA  Report  and  Notic*  of  Proposod  Order 
FRA  Docket  Noi  87-2.  Notice  Na  31 

Automatic  Train  Control;  Northeast 
Corridor  Carriers;  Proposed 
Amendment  to  Hnal  Orders  and  Notice 
of  PiMic  Hearing 

AGENCY:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 

ACTION:  Proposed  amendment  to  orders 
of  particular  applicability. 

summary:  FRA  is  providing  notice  of  a 
proposed  amendment  to  orders  issued 
today  requiring  automatic  train  control 
devices  on  controlling  locomotives 
operating  along  the  Northeast  Corridor 
(NEC)  spine  between  Washington.  DC 
and  Boston,  Massachusetts.  The 
proposed  amendments  would  extend  the 
requirements  to  NEC  connecting 
corridors.  FRA  is  requesting  comments 
from  the  public  and  affected  parties  and 
is  scheduling  a  public  hearing 
concerning  its  contemplated  action. 
DATES:  (1)  A  public  hearing  in  this 
proceeding  will  begin  at  10:00  a.m.  on 
Thursday,  January  21. 1988.  Any  persons 


who  desire  to  muke  a  statement  at  the 
hearing  should  submit  their  prepared 
statements  to  the  Docket  Clerk  at  least 
five  days  before  the  hearing  date. 

(1)  Written  comments  must  be 
received  not  later  than  January  22.  1988. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  possible 
without  inciuring  additional  delay. 
ADDRESSES:  (1)  Hearing  location — Room 
2230,  Nassif  Building,  400  Seventh 
Street.  SW..  Washington.  DC  2059U. 

(2)  Written  comments  should  be 
submitted  to  the  Docket  Clerk.  Office  of 
Chief  Counsel.  FRA.  400  Seventh  Street. 
SW.,  Washington.  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
S.H.  Stotts  Jr.,  Chief.  Standards  Division. 
Office  of  Safety.  FRA.  400  Seventh 
Street.  SW..  Washington.  DC  20590 
(telephone  (202)  366-0495),  or  Mark 
Tessler.  Offic:e  of  Chief  Counsel  FRA. 
4(J0  Seventh  Street.  SW..  Washington. 
DC  20590  (telephone  (202)  3fJ6-0628). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  20. 19H7.  FRA  issued  a  Report 
of  Investigative  Findings  and  Notice  of 
Propo.sed  Ord(;rs  of  Particular 
Applicability  (published  May  20.  1987, 
52  VYL 19620).  in  which  FRA  proposed 
issuing  railrwid-specific  orders  requiring 
that  all  trains  operating  on  the  NEC  be 
controlled  by  locomotives  equipped  with 
functioning  ATC  receiver  devices.  FRA 
is  today  issuing  final  orders  requiring 
such  ATC  devices  on  controlling 
locomotives  operating  on  the  NEC  main 
line  trackage  t)etween  Washington,  DC 
and  Boston,  Massachusetts. 

Among  the  issues  raised  in  testimony 
and  written  comments  was  whether  the 
scope  of  the  orders  should  be  expanded 
beyond  the  NEC  spine  to  include  NEC 
connecting  corridor  railroad  lines. 
Because  the  original  May  20, 1987  notice 
and  the  orders  issued  today  address 
only  the  issue  of  ATC  on  the  NEC  spine 
between  Washington,  DC,  and  Boston, 
Massachusetts,  we  are  today  proposing 
that  the  order  l»e  amended  to  include  the 
following  rail  lines:  Philadelphia  to 
Harrisburg.  Pennsylvania:  New  Haven. 
Connecticut  to  Springfield, 
Massachusetts:  Philadelphia  to  Atlantic 
City.  New  Jersey;  and  New  York  City  to 
Albany,  New  York. 

The  proponents  of  including  these 
lines  cite  that  each  already  has,  or  will 
shortly  have,  the  transmission  system  in 
place  of  ATC,  and  thus  the  most 
expensive  component  for  ATC  will 
already  have  been  installed.  However, 
the  cost  of  equipping  locomotives  with 
ATC  devices  is  an  expense  that  should 
not  be  borne  if  unwarranted. 


The  FRA  is  thus  requesting  views  and 
comments  from  the  public  and 
interested  parties  regarding  the 
proposed  amendment.  While  some  data 
has  already  l>een  provided  by  the 
parties  in  this  proceeding.  FTIA  is 
specifically  requesting  that  further 
information  be  provided  regarding 
traffic  mix  among  freight,  commuter,  and 
inter-city  passenger  trains  along  the 
connecting  corridors.  In  addition,  we 
request  information  regardinj^  the 
consequences  of  requiring  ATC 
installation:  how  many  locomotives  will 
have  to  lie  equipped  under  the  proposed 
amendment:  operational  considerations; 
the  cost  of  such  equipment  and 
installation:  and  other  compliance  costs 
for  the  various  railroads  operating  on 
the  connecting  corridors. 

Interested  parties  are  invitt^d  to 
piirlicipate  in  this  proceeding  by 
submitting  to  the  Docket  Clerk  written 
data,  views,  and  comments  on  the 
piciposal.  which  may  be  changed  in  light 
of  the  comments  received.  In  addition, 
FRA  is  scheduling  a  public  hearing  to 
permit  all  interested  parties  to  furnish 
FRA  with  information  concerning  its 
proposed  action.  This  hearing  is 
scheduled  to  begin  at  10.-00  a.m.  on 
Thursday.  January.  21. 1988  in  Room 
2230  of  the  Nassif  Building  in 
Washington.  DC. 

Authority:  The  Signal  InspMilion  Act  (49 
U.S.C.  sec  26|.  and  the  Federal  Railroad 
Safety  Act  of  1970.  as  amended  (45  U.S.C. 
sec.  431  et  seq.\.  delegated  to  the  Federal 
Railroad  Administrator  by  the  Secretary  of 
Transportation  (49  CFR  1.49(f).  (g).  and  (m)|. 

The  Proposed  Amendment 

Accordingly,  in  consideration  of  the 
foregoing.  Final  Orders  of  Particular 
Applicability,  FRA  Docket  No.  87-2. 
issued  on  November  16. 1987,  are 
proposed  to  be  amended  as  follows: 
after  the  phrase  "Northeast  Corridor 
main  line  trackage  between 
Washington.  DC  and  Boston. 
Massachusetts"  wherever  it  appears, 
add  the  following:  "and  connecting 
corridors  between  Philadelphia  to 
Harrishui-g,  Pennsylvania:  New  Haven. 
Connecticut  to  Springfield. 
Massachusetts;  Philadelphia  to  Atlantic 
City,  New  Jersey;  and  New  York  City  to 
Albany.  New  York." 

Issued  in  Washington.  DC  on  November 
16, 1987. 

John  H.  Riley, 

Administrator. 

|KR  Doc.  87-26755  Filed  11-18-87;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration  | 

Denial  of  Motor  Vetiicle 
Noncompliance  and  Defect  Petitions 

This  notice  sets  forth  the  reasons  for 
the  denial  of  two  petitions  submitted  to 
the  National  Highway  Traffic  Safety 
Administration  under  section  124  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381. 1410a). 

On  June  1. 1987.  the  Center  for  Auto 
Safety.  Washington.  DC,  ("CFAS") 
petitioned  the  agency  to  conduct  a 
safety  defect  investigation  of  1978-85 
school  buses  produced  by  Thomas  Built 
Buses  of  High  Point,  NC.  for  inadequate 
floor  joint  strength. 

The  petition  and  its  file  (designated 
DP87-O20)  are  available  to  the  public 
through  the:  National  Highway  Traffic 
Safety  Administration,  Technical 
Reference  Division  (NAD-52).  400 
Seventh  Street  SW..  Washington.  DC 
20590.  (202)  366-2768. 

A  search  of  the  agency's  computerized 
complaint  file  system  did  not  disclose 
any  complaints  on  this  issue.  An  inquiry 
to  Thomas  Built  Buses  did  not  reveal 
any  complaints  or  warranty  claims 
related  to  this  matter.  Additionally,  with 
the  exception  of  the  three  accidents 
discussed  by  the  National 
Transportation  Safety  Board  (NTSB),  the 
petitioner  CFAS  did  not  furnish  any 
complaint  data. 

For  the  time  period  1977  through  1987. 
NHTS  examined  five  potentially 
catastrophic  accidents  involving 
Thomas  Built  schoolbuses.  Three  of  the 
five  were  referred  to  in  the  CFAS 
petition.  Agency  analysis  indicates  that 
accidents  involving  freight  trains  or 
heavy  trucks  involve  tremendous  forces 
due  to  the  speeds  and  mass  of  the 
colliding  objects.  These  forces  are  of 
such  magnitude  at  the  point  of  impact 
that  the  bus  fioor  and  structural 
members  cannot  be  expected  to 
withstand  the  crash  forces  applied. 

Concerning  the  6  deaths  and  45 
injuries  referred  to  by  CFAS.  the 
available  accident  reports  indicate  that 
5  of  those  deaths  and  most  of  the 
injuries  were  not  caused  by  floor  joint 
separation.  In  the  Snow  Hilt,  North 
Carolina,  accident,  the  NTSB  report 
states  "The  occupants  of  the  first  three 
bench  seals  on  the  left  side  of  the 
schoolbus  probably  were  ejected 
through  the  opening  created  in  the  left 
sidewall  during  the  crash  sequence.  The 
occupants  in  the  fourth  bench  seat  on 
the  left  side  probably  also  were  ejected, 
either  through  the  opening  in  the  left 
sidewall  or  through  the  opening  in  the 
floor."  The  report  further  states  "The 
remaining  schoolbus  occupants 


sustained  minor  or  moderate  injuries. 
These  injuries  probably  result  from 
impacts  with  surrounding  structures, 
such  as  seatbacks,  the  sidewalls.  and 
possibly  other  occupants  when  crash 
forces  propelled  them  forward  and  to 
the  left."  The  two  occupants  in  the 
fourth  row  are  the  only  ones  addressed 
by  NTSB  as  possibly  being  ejected 
through  the  opening  in  the  floor.  In  the 
Greenville,  North  Carolina,  accident.  11 
of  the  12  injuries  were  unrelated  to  the 
floor  joint/body  separation  which 
occurred  near  the  point  of  impact.  It  is 
not  known  if  the  two  minor  injuries  in 
the  Minnesota  accident  were  related  to 
the  6-inch  wide  floor  joint  separation. 
During  the  analysis  NTHSA  became 
aware  of  an  additional  accident  which 
occurred  in  Florida.  Reportedly  5 
students  and  the  bus  driver  were  fatally 
injured  when  the  bus  ran  off  the  road 
after  it  was  struck  by  a  heavy  truck,  at 
approximately  40  mph.  The  investigation 
has  not  been  completed.  Therefore 
NHTSA  is  unable  to  comment  on  the 
accident  at  this  time  except  to  note  that 
there  apparently  were  floor  separations 
and  that  the  accident  also  involved 
catastrophic  forces. 

Floor  joint  separations  in  schoolbuses 
involved  in  crashes  might  be  regarded 
as  evidence  of  a  defect  only  if  the 
separations  can  be  said  to  pose  an 
unreasonable  risk  of  injury  due  to  these 
crashes.  However,  the  only  crashes  in 
which  the  buses  in  question  exhibited 
floor  separations  were  of  such  a 
catastrophic  nature  that  the  separations 
cannot  be  viewed  as  evidence  of 
defective  performance.  Although  floor 
joint  separation  may  have  contributed  to 
the  risk  in  these  accidents,  there  is  no 
pattern  of  evidence  that  would  warrant 
further  commitment  of  resources  to 
determine  whether  such  separations 
might  occur  in  less  catastrophic  events. 
It  appears  that  this  issue  could  be  better 
addressed  through  the  rulemaking 
process  which  is  currently  underway  in 
the  agency. 

NHTSA  determined  that  there  was  no 
reasonable  possibility  that  a  defect 
determination  would  be  reached  at  the 
conclusion  of  an  investigation,  and  on 
November  3. 1987.  the  petition  was 
denied. 

On  June  1, 1987.  CFAS  also  submitted 
a  four-part  petition  to  the  agency 
involving  compliance  with  Federal 
Motor  Vehicle  Safety  Standards  No.  221 
School  Bus  Body  Joint  Strength  by 
school  buses  produced  by  Thomas  Built 
Buses  of  High  Point,  NC.  The  agency 
was  asked  to  reopen  three 
investigations  involving  floor  joints 
(Files  CIRs  2262,  2416.  and  2527),  to  open 
new  investigations  of  floor  joints  in 
buses  produced  since  the  earlier 


investigations,  to  order  the  recall  of  all 
1978-85  Thomas  buses  for  failure  of 
body  joints  to  meet  the  standard  as 
demonstrated  by  agency  testing,  and  to 
open  new  compliance  investigations  into 
body  joints  in  school  buses  produced  in 
model  years  1986-87. 

The  accident  data  presented  in  the 
CFAS  petition  involved  crashes  in 
which  Thomas  school  buses  exhibited 
floor  separations.  However,  the  crashes 
were  of  such  catastrophic 
destructiveness  that  they  provide  no 
information  relative  to  any  possible 
noncompliances  in  the  school  bus  floor 
or  other  body  joints.  Standard  221  was 
not  designed  to  require  structural 
integrity  of  school  bus  bodies  in  such 
severe  crashes.  In  addition,  there  were 
other  body  integrity  failures  in  these 
crashes.  Further.  NHTSA  has  not  been 
able  to  find  crash  data  from  less  severe 
crashes  that  would  indicate  the 
magnitude  of  real-world  safety  benefits 
from  the  standard's  provisions  related  to 
floor  joint  strength,  nor  does  NHTSA 
have  data  to  indicate  the  actual  safety 
impact  of  the  type  of  noncompliance 
alleged  in  the  CFAS  petition. 

In  the  course  of  conducting 
compliance  tests  against  this  standard 
and  investigations  over  the  years  the 
school  bus  industry  has  raised  numerous 
questions  regarding  application  of 
FMVSS  221  to  various  school  bus  body 
joints.  These  questions  have  related  to: 
curved  body  panels  vis-a-vis  the  flat  test 
specimens;  components  that 
manufacturers  have  claimed  to  serve  as 
trim  rather  than  as  panels  enclosing 
occupant  space;  joints  underneath 
maintenance  access  panels;  the  extent 
of  the  exemption  for  maintenance 
access  panels;  and  the  representatives 
of  selected  test  specimens.  In  the  case  of 
Thomas  floor  joints,  the  manufacturer 
has  claimed  that  the  floor  segments  are 
structural  components  rather  than  body 
panels  and  that  they  are  not  covered  by 
the  standard.  While  the  agency  has  not 
decided  the  merits  of  this  argument  by 
Thomas,  it  has  noted  that  the  Thomas 
floor  joints  are  not  readily  susceptible  to 
testing  for  tensile  strength  in  the  manner 
described  in  the  standard  as  it  has  been 
interpreted  by  the  agency.  NHTSA  has 
also  noted  that  school  bus 
manufacturers  have  used  a  wide  range 
of  floor  materials  and  that  the  joints  in  a 
floor  of  weaker  material  can  meet  the 
requirements  of  the  standard  at  a  lower 
absolute  load  level  than  the  level  at 
which  a  floor  of  a  stronger  material 
might  fail  the  requirements. 

In  light  of  these  questions  and 
considerations,  the  agency  has 
terminated  the  enforcement 
investigations  involving  floor  joints  and 


other  disputed  requirements  of  the 
standard  and  invited  comment  on  the 
possible  revision  of  the  standard  to 
address  these  concerns. 

The  agency  issued  an  Advance  Notice 
of  Proposed  Rulemaking  (ANPRM) 
requesting  comments  on  proposed 
changes  in  FMVSS  which  was  published 
in  the  Federal  Raster,  June  19, 1987. 
Comments  were  solicitetl  regarding  the 
standard's  test  procedures  "lack  of 
flexibility  and  ambiguity."  Specific  items 
addressed  inchided  the  following: 

a.  Load  distribution  of  complex  joints 

b.  Test  sample  loading 
"approximately  perpendicular" 

c.  Recognizing  that  the  compliance 
test  requires  the  loading  strength  of  the 


joint  to  be  no  less  than  60  percent  of  the 
tensile  strength  of  the  weakest  member, 
the  "loophole"  of  making  one  joint 
member  out  of  a  weak,  but  passable 
material. 

Comments  were  also  requested 
regarding  a  dynamic  test  to  address 
floor  joints  only  and  the  issue  of 
exemptions  for  bus  maintenance  access 
panels. 

On  July  1, 1987,  the  agency  responded 
to  the  recommendations  of  the  National 
Transportation  Safety  Board  resulting 
from  the  Snow  Hill  accident 
investigation.  In  the  reply  the  agency 
stated  it  had  begun  rulemaking  to 
address  a  number  of  FMVSS  121  issues, 
including  the  floor  joint  issue. 


For  these  reasons.  NHTSA  determined 
that  there  was  no  reasonable  possibility 
that  the  order  requested  by  CFAS  will 
be  issued  at  the  conclusion  of  further 
investigation  of  this  matter,  and  on 
November  3, 1987,  its  petition  was 
denied. 

(Sec.  124.  Pub.  L  93-492;  88  Slat.  1470  (15 
U.S.C.  1410a1;  delegations  of  authority  at  49 
CFR  1.50  and  501.8) 

Issued  on  November  13, 1967. 
George  L  Parker. 

Associate  Administrator  for  Enforcement. 
(FR  Doc  87-28638  Filed  11-18-87;  8:45  am| 
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CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

November  24. 1987. 

LOCATION:  Room  556,  Westwood 

Towers,  5401  Westbard  Avenue, 

Bethesda,  Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Cigarette  Safety  Report — Outside  Party 
Participation ' 

The  staff  and  Dr.  Richard  Cann,  Chairman 
of  the  Technical  Study  Group,  Cigarette 
Safety  Act  of  1984,  will  brief  the  Commission 
on  the  final  report  of  the  Technical  Study 
Group. 

'For  this  meeting,  the  Commission  has 
voted  to  waive  its  policy  prohibiting 
participation  by  outside  parties  in 
Commission  meetings. 

FOR  A  RECORDED  MESSAGE  CONTAINING 

THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITtONAL 

information:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  MD.  20207  301-492-«800 
Sheldoa  D.  Butts. 

Deputy  Secretary. 
November  17, 1987. 

(FR  Doc  87-26820  Filed  11-17-87;  2:09  pmj 

MtLMGCOOC  U5S^>1-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday,  November  10, 1987,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  the  actions  approved  by 
the  standing  committees  of  the 


Corporation  and  by  officers  of  the 
Corporation  pursuant  to  authority 
delegated  by  the  Board  of  Directors. 

Memorandum  and  resolution  re: 
Establishment  of  a  new  system  of 
records  pursuant  to  the  Privacy  Act  of 
1974  concerning  records  of  individuals 
who  had  obligations  with  FDIC-insured 
institutions  that  have  failed  or  that  were 
provided  open-bank  assistance  by  the 
Corporation  and  for  which  the 
Corporation  is  acting  in  its  corporate 
capacity  or  in  its  receivership  capacity 
as  liquidator  of  certain  of  the 
institution's  assets. 

Discussion  Agenda: 

Memorandum  and  resolution  re:  Guidelines 
for  compliance  with  the  Federal  bank  bribery 
law. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  -  17th  Street 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
88a-3813. 

Dated:  November  3, 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  87-26797  Filed  11-18-87;  11:53  am) 

HLUNG  COOe  6714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday,  November  10, 
1987,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)(2),  {c)(6),  (c)(8).  (c)(9)(A)(ii),  and 
(c)(g)(B)  of  Title  5,  United  States  Code, 
to  consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings- 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 


assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  (c)(8),  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6),  (c)(8),  and  (c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  (c)(6)). 

Investment  Management  Report  for 
the  quarter  ending  September  30, 1987. 

Matters  relating  to  the  possible 
closing  of  certain  insured  banks: 

Names  and  locations  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8).  (c)(9)(A)(ii), 
and  (c)(9)(B),  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  -  17th  Street, 
NW..  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  November  3, 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 
Executive  Secretary. 
[FR  Doc.  87-26798  Filed  11-17-87;  11:53  am] 

BILLING  CODE  6714-01-M 

FEDERAL  HOME  LOAN  MORTGAGE 

CORPORATION 

DATE  AND  TIME:  Friday.  November  20. 

1987.  2:30  p.m. 

place:  1776  G  Street,  NW.,  Washington, 

DC,  Conference  Room  4G. 

status:  Closed. 
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contact  person  FOR  MORE 
information:  Alan  Hausman,  1776  G 
Street.  NW..  P.O.  Box  37248. 
Washington.  DC  20013  (202)  789-5097. 
matters  to  be  considered: 

Closed:  Minutes  of  October  6, 1987  Board  of 

Directors'  Meeting 
Closed:  President's  Report 
Closed:  Capitalization  of  Freddie  Mac 
Closed:  Financing  Authorizations 
Closed:  Reverse  Repurchase  Agreements 
Closed:  Financial  Report 

Date  sent  to  Federal  Register:  November 
17, 1987. 

Maud  Mater. 

Secretary. 

[FR  Doc.  87-26839  Filed  11-17-87;  3:52  pm] 

BILUNG  COOE  C71*-01-M 

POSTAL  RATE  COMMISSION 

"nME  AND  DATE:  2:00  p.m.  on  Tuesday, 
November  17, 1987. 

PLACE:  Conference  Room,  1333  H  Street. 
NW..  Suite  300.  Washington.  DC. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  To 

consider  Time  Inc.  Motion  to  Strike 

Portions  of  UPS  Witness  Nelson's 

Testimony. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Charles  L.  Clapp, 

Secretary,  Postal  Rate  Commission, 

Room  300, 1333  H  Street,  NW.. 

Washington.  DC  20268-0001.  Telephone 

(202)  789-6840. 

Charies  L.  Clapp. 

Secretary. 

[FR  Doc.  87-26823  Filed  11-17-87;  2:38  pm] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  connections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  146 
(FRL-3283-6] 


Underground  injection  Control 
Program;  Dual-Completion  Monitoring 
Mechanical  Integrity  Test  for  Dual- 
Completion  Wells;  Interim  Approval 

Correction 

In  FR  Doc.  87-25038  beginning  on  page 
41591  in  the  issue  of  Thursday,  October 
29, 1987,  make  the  following  correction: 


On  page  41591,  in  the  second  column, 
under  DATES,  in  the  third  line, 
"November  31, 1987"  should  read 
"November  30, 1987". 

For  another  correction  to  this 
document,  see  the  Rules  section  in  this 
issue  of  the  Federal  Register. 

BILUNG  CODE  1505.01-O 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
I CGO  87-0741 

Towing  Safety  Advisory  Committee; 
Meeting  of  Subcommittee 

Correction 

In  notice  document  87-25963 
appearing  on  page  43263  in  the  issue  of 
Tuesday,  November  10, 1987,  make  the 
following  corrections: 

1.  In  the  second  column,  under 
SUMMARY,  in  the  second  paragraph,  in 
the  third  line.  "December  18, 1987" 
should  read  "December  16, 1987". 


Federal  Register 
Vol.  52.  No.  223 
Thursday.  November  19.  1987 


Thursday 
November  19,  1987 


2.  lr>  ihe  third  coltunn.  in  »be  sixth  line. 
"Zl"  should  read  "21". 


8H.UNG  CODE  1S0S-01-O 


DEPARTMEffT  OF  TRANSPORTATION 

Federai  Highway  Administvation 

49  CFR  Part  395 

lOMCS  Docket  No.  MC-1  IS) 

Hours  of  Service  of  Drivers 

Correction 

in  Tute  document  87-25194  begisuung 
on  page  41718  in  the  issue  of  Friday. 
October  30, 198^7.  make  the  fotlovtring 
correction: 

§395.1    (Connected] 

On  page  41721,  m  the  seconrf  cohrmn, 
in  §  395.1(a),  in  the  first  Kne.  insert 
"apply"  after  "'part**. 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

48  CFR  Ch.  12 

[Docket  45256;  Amdt  3-1 1 

Acquisition  Regulations 

agency:  Office  of  the  Secretary,  DOT. 
action:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule 
republishes  the  Department's 
Transportation  Acquisition  Regulation 
(TAR);  it  has  been  revised  to 
incorporate  and  reflect  changes  made  to 
the  Federal  Acquisition  Regulation 
(FAR)  through  Federal  Acquisition 
Circular  #30.  dated  September  22. 1987, 
which  require  Departmental 
implementation,  and  to  implement 
changes  in  Departmental  procurement 
policy. 

DATES:  This  interim  Hnal  rule  is  effective 
November  19. 1987.  Comments  on  the 
proposal  must  be  received  on  or  before 
January  19. 1988. 

ADDRESS:  Submit  written  comments, 
preferably  in  duplicate,  to  OST  Doclcet 
Clerk.  Docket  No.  45256.  Room  4107. 
Office  of  the  Secretary.  Department  of 
Transportation.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address   I 
between  9:00  am  and  5:00  pm,  EST 
Monday  through  Friday,  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  aself- 
addressed,  stamped  postcard.  | 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Martino,  Chief.  Procurement 
Management  Division.  O^ice  of      j 
Acquisition  and  Grant  Management,  M- 
62,  400  Seventh  Street  SW..  Washington. 
IX:  20590;  (202)  366-2471.  (This  is  not  a 
toll-free  number.)  Office  hours  are  from 
9:00  am  to  5:00  pm.  EST  Monday  through 
Friday,  except  legal  holidays. 
SUPPtEMENTARY  INFORMATION: 

Background 

The  uniform  regulation  for  the 
procurement  of  supplies  and  services  by 
government  departments  and  agencies, 
the  Federal  Acquisition  Regulation 
(FAR),  was  promulgated  on  September 
19, 1983  (48  FR  42101).  Because  of 
differing  statutory  authorities  among 
departments  and  agencies,  the  FAR 
authorizes  each  department  and  agency 
to  promulgate  regulations  to  implement 
FAR  policies  and  procedures  within  its 
organization,  and  to  include  additional 
policies  and  procedures,  solicitation 
provisions,  or  contract  clauses  to  satisfy 
its  specific  needs. 


DOT  promulgated  its  regulation  to 
implement  and  supplement  the  FAR  on 
June  1. 1984  (49  PR  22922).  The 
Transportation  Acquisition  Regulation 
(TAR)  included:  (1)  Cancelling  the 
previous  DOT  procurement  regulations 
from  41  CFR  Chapter  12;  (2)  removing 
provisions  that  would  duplicate  FAR 
coverage;  and  (3)  inserting  necessary 
Departmental  procedures  where 
required  to  implement  and/or 
supplement  the  FAR.  The  regulation  was 
updated  on  April  15, 1985  (50  FR  14798). 

Since  the  FAR  has  been  promu^ted 
to  be  the  uniform  Government-wide 
acquisition  regulation,  the  lack  oi 
coverage  of  a  particular  topic  in  the 
TAR  indicates  that  the  Departmmt 
accepts  the  FAR  policy  and  procedure 
on  the  topic  without  need  for  further 
elaboration. 

The  numbering  and  citation  fonnat  far 
the  TAR  is  stated  in  TAR  1201.104-^ 
Generally,  the  following  roles  apply: 

1.  When  the  TAR  implements  or 
deviates  from  a  parallel  part  sub|»art 
section,  subsection  or  paragraph  of  the 
FAR,  the  implementation  or  deviation  is 
numbered  and  captioned  where  possible 
to  correspond  to  the  FAR  part.  sulq>art, 
section,  or  subsection. 

2.  when  DOT  supplements  material 
contained  in  the  FAR.  it  is  given  a 
unique  number  containing  the  numerals 
"70-89".  The  rest  of  the  numbering 
parallels  the  FAR  part,  subpart,  etc.,  that 
it  implements. 

3.  Where  material  in  the  FAR  requires 
no  elaboration,  there  is  no 
corresponding  numbering  in  the  TAR. 
Therefore,  there  may  be  gaps  in  the  TAR 
sequence  of  numbers  where  the  FAR,  as 
written,  is  applicable. 

4.  The  TAR  is  cited  in  accordance 
with  Federal  Register  standards 
approved  for  the  FAR.  Any  section  of 
the  TAR  may  be  identified  formally  by 
its  section  number.  In  the  TAR,  any 
reference  to  the  FAR  is  indicated  by 
"FAR"  followed  by  the  section  number. 

The  Department  of  Transportation 
plans  to  work  with  the  Office  of 
Management  and  Budget  to  propose 
areas  for  new  or  revised  FAR  coverage 
where  we  feel  that  certain  subject  areas 
now  covered  in  the  TAR  would  be  more 
appropriately  included  in  the  FAR,  since 
these  areas  have  Government-wide 
application. 

Explanation  of  Changes 

This  interim  final  rule  revises  the  TAR 
and  makes  specific  changes  in  the 
following  areas: 

(a)  Section  1201.105,  0MB  approval 
under  the  Paperwork  Reduction  Act,  is 
added  to  set  forth  internal  departmental 
policy  for  implementing  the 
requirements  of  PubUc  Law  96-511  and 


Federal  Acquisition  Regulation  (FAR) 
section  1.105.  OMB  Approval  under  the 
Paperwork  Reduction  Act,  and  to 
pnbHsh  the  OMB  approval  numbers  for 
AeTAR  2105-0517  and  2105-0518.) 

(b)  Subpart  1201.4.  Deviations,  is 
changed  to  require  coordination  with 
agency  legal  counsel  of  all  requests  for 
individual  deviations  from  the  FAR  and 
TAR.  Section  1201.404,  Class  Deviations, 
is  dumped  to  require  that  requests  for 
class  deviations  to  the  FAR,  as  well  as 
the  TAR.  be  subbmitted  to  the  Senior 
Procurement  Executive  for  approval. 
Section  1201.470.  Deviations  to  and 
waivers  from  the  requirements  of 
Departmental  orders  related  to 
acquisftien,  is  added  and  stipulates  that 
re^icsla  for  such  deviations  and 
waivers  must  be  submitted  to  the  Senior 
Ptacurement  Executive  for  approval, 
unkss  specified  otherwise  by  the 
applicable  Departmental  order. 

fc)  Section  1201.670,  Ratification  of 
unauthorized  commitments,  is  changed 
to  indicate  that  the  authority  to  ratify  an 
unauthorized  commitment  is  valid  only 
if  tbe  resulting  contract  would  otherwise 
have  been  binding  on  the  Government  if 
made  by  an  authorized  Contracting 
Officer. 

(d)  Section  1202.170.  Definitions, 
paragraphs  (d),  definition  of  Head  of  the 
Contracting  Activity  (HCA),  is  amended 
to  reflect  and  incorporate  recent 
organization  and  title  changes  in  the 
Coast  Guard  and  the  Federal  Highway 
Admimstration. 

(e)  Subpart  1203.70,  Contracts 
between  DOT  and  former  DOT 
etoftloyeea,  has  been  renumbered  as 
Sttl^art  1203.71.  and  rewritten  to  clarify 
Departmental  policy  on  this  matter.  A 
new  Subpart  1203.70  has  been  added, 
titled  "Reporting  suspected  fraud  and 
inqiroper  business  practices".  The  new 
Subpart  1203.70  sets  forth  Departmental 
procedure  for  reporting  suspected 
violations  of  the  gratuities  clause, 
antitrust  violations,  misrepresentations 
or  violations  of  the  covenant  against 
contingent  fees,  subcontractor 
kickbacks,  and  other  suspected 
fraudlent  behavior. 

(f)  Subpart  1204.2,  Contract 
distribution,  is  added  to  set  forth 
Departmental  policy  for  certain  internal 
distribution  of  contracts  and 
modifications. 

(g)  Section  1204.602,  Federal 
Procurement  Data  System,  is  changed  to 
correct  a  typo  in  the  second  sentence 
and  to  permit  the  use  of  automated 
reporting  of  the  information  required  by 
this  Subsection. 

(h)  Subsection  1204.804-5,  Detailed 
procedures  for  closing  out  contract  files, . 
is  changed  to  indicate  that  quick- 


closeout  procedures  may  be  used  for 
cost-type  contracts  not  exceeding 
$500,000  (previously  the  threshhold  was 
$250,000). 

(i)  Section  1205.102,  Availability  of 
solicitations,  is  added  to  emphasize  that 
the  Department  will  provide  a  copy  of 
any  solicitation  to  all  that  request  a 
copy. 

(j)  Section  1205.207,  Preparation  of 
synopses,  is  added  to  implement 
Departmental  policy  regarding 
Commerce  Business  Daily  Numbered 
Note  22.  The  FAR  requires  Numbered 
Note  22  in  all  synopsis  for  proposed 
contract  actions  intended  to  be  awarded 
on  a  sole  source  basis.  The  Civilian 
Agency  Acquisition  Council  has  granted 
a  class  deviation  to  DOT  exempting  the 
Department  from  this  requirement. 
Numbered  Note  22  indicates:  (i)  That  the 
agency  synopsizing  intends  to  solicit 
and  negotiate  with  only  one  source;  (ii) 
that  interested  persons  may  identify 
their  interest  and  capability  to  respond 
to  the  requirement  or  to  submit 
proposals;  and  (iii)  that  a  determination 
not  to  open  the  requirement  to 
competition  based  upon  responses  to  the 
CBD  notice  is  solely  within  the 
discretion  of  the  Government.  The 
Department  has  determined  that 
Numbered  Note  22,  which  essentially  is 
an  attempt  to  combine  a  market  survey 
with  the  synopsis  of  proposed  contract 
action,  does  not  constitute  an  adequate 
market  survey.  The  Department 
contends  that  by  combining  the  survey 
and  synopsis  in  this  fashion,  it  may  be 
construed  that  a  selection  has  already 
been  made  and  that  interested  persons 
should  not  expend  effort  on  this 
requirement.  To  avoid  this  situation,  the 
use  of  Numbered  Note  22  is  prohibited 
in  DOT  synopses  of  proposed  contract 
actions.  For  those  DOT  actions  requiring 
a  market  survey  to  support  a 
determination  to  contract  using  other 
than  full  and  open  competition,  the 
market  survey  must  be  conducted 
separately  from  and  well  in  advance  of 
the  synopsis  of  proposed  contract 
actions.  Prohibiting  the  use  of  Numbered 
Note  22  and  requiring  adequate  market 
surveys  are  intended  to  increase 
competitive  acquisitions  in  DOT. 

(k)  Section  1205.270.  Use  of  synopses 
to  perform  market  surveys,  is  deleted  in 
its  entirety  as  it  has  been  superseded  by 
section  1205.207.  Preparation  of 
synopses. 

(1)  Part  1206.  Competition 
requirements,  is  added  primarily  to 
implement  and  supplement  the  FAR  as 
changed  by  Federal  Acquisition  Circular 
(FAC  84-13).  which  implemented  the 
Competition  in  Contracting  Act  (CICA) 
of  1984. 


(m)  Section  1207.305.  Solicitation 
provision  and  contract  clause,  is  added 
to  prescribe  the  appropriate  usage  of 
TAR  clause  1252.207-70,  Implementation 
of  right  of  first  refusal. 

(n)  Subpart  1208.1,  Excess  Personal 
Property,  is  added  to  require  the  use  of 
excess  government  personal  property 
before  procuring  additional  personal 
property. 

(o)  Section  1208.470,  Ordering  from 
nonmandatory  schedules,  is  deleted  in 
its  entirety  and  replaced  with 
Subsection  1208.401,  General,  which  sets 
forth  Departmental  procedures  for 
ordering  automatic  data  processing 
(ADP)  or  telecommunications  equipment 
and  services  under  multiple  award 
schedules. 

(p)  Subpart  1209.1.  Repsonsible 
prospective  contractors,  is  added  to 
indicate  that  DOT  Form  DOTF  4220.1. 
Determination  of  prospective  contractor 
responsibility,  may  be  used  to  document 
the  determination  of  a  prospective 
contractor's  responsibility. 

(q)  Subpart  1213.3.  Fast  payment 
procedure,  is  added  to  implement  the 
FAR. 

(r)  The  title  to  Part  1214  is  changed 
from  "Formal  advertising"  to  "Sealed 
Bidding"  in  accordance  with  Federal 
Acquisition  Circular  (FAC)  FAC  84-5. 

(s)  Section  1214.470,  Revalidation  of 
requirements  (Sealed  Bidding),  is  added 
to  implement  Departmental  procedures 
for  revalidating  user  needs  in  every  case 
where  a  procurement  action  has  been  in 
process  for  more  than  1  year  from  the 
date  of  the  procurement  request. 

(t)  Subpart  1214.5.  Two-step  sealed 
bidding,  is  added  to  prohibit  the  use  of 
two-step  sealed  bidding  procurement 
method  under  certain  circumstances. 

(u)  Section  1215.105,  Competition. 
Subpart  1215.2.  Negotiation  Authorities, 
and  Subpart  1215.3.  Determinations  and 
Findings  To  Justify  Negotiations,  are 
deleted  as  the  corresponding  sections  in 
the  FAR  were  deleted  and  "Reserved" 
by  FAC  84-6. 

(v)  Section  1215.502,  Policy,  is  added 
to  set  forth  Departmental  policy 
regarding  the  acceptance  of  unsolicited 
proposals.  Specifically,  acceptance  of 
unsolicited  proposals  is  subject  to  the 
requirements  of  1206.302-1.  Only  one 
responsible  source  and  not  other 
supplies  or  services  will  satisfy  agency 
requirements. 

(w)  Section  1215.70.  Revalidation  of 
requirements  (negotiated),  is  added  to 
implement  Departmental  procedures  for 
revalidating  user  needs  in  every  case 
where  a  procurement  action  has  been  in 
process  for  more  than  1  year  from  the 
date  of  the  Procurement  Request. 


(x)  A  major  portion  of  section 
1215.612.  Formal  source  selection,  which 
references  DOT  Order  4200.11.  Source 
Selection,  has  been  deleted  as  this 
information  is  contained  in  DOT  Order 
42(X).ll,  and  it  is  not  necessary  to 
include  it  in  the  TAR  as  well. 

(y)  Subpart  1216.1.  Selecting  contract 
types,  is  added  to  incorporate  section 
1216.170.  Special  requirements,  which 
stipulates  that  all  delivery  orders  and 
contract  modifications  must  be  within 
the  scope  of  work  set  forth  in  the  basic 
contract. 

(z)  Section  1216.603,  Letter  contracts, 
has  been  changed  to  indicate  that 
additional  actions  must  be  taken  before 
awarding  or  contemplating  award  of  a 
letter  contract. 

(aa)  Section  1222.305,  Contract 
clauses,  is  deleted  because  FAR  clause 
52.222-4,  Contract  Work  Hours  and 
Safety  Standards  Act-Overtime 
Compensation,  was  updated  by  FAC  84- 
14  to  reflect  the  requirements  of  the 
Department  of  Labor  Regulations  29 
CFR  5.5(c),  and  thus  supersedes  TAR 
clauses  1252.222-73,  Contract  Work 
Hours  and  Safety  Standards  Act- 
Overtime  Compensation  and  1252.222- 
74,  Payrolls  and  basic  records. 

(bb)  Section  1223.106.  Delaying  award, 
sets  forth  agency  procedure  for 
awarding  a  contract  prior  to  the 
Environmental  Protection  Agency  (EPA) 
mandated  delay  period  (per  FAR  23.106). 

(cc)  Subparts  1227.2  and  1227.3. 
Patents,  and  Patent  rights  under 
government  contracts,  respectively,  are 
added  to  set  forth  Departmental  policy 
on  these  subjects  because  the  FAR 
requires  each  agency  to  implement 
regulations  in  these  areas. 

(dd)  Most  of  Subpart  1227.4,  Rights  in 
data  and  copyrights,  is  deleted  because 
it  has  been  superseded  by  FAR  Subpart 
27.4,  which  was  added  to  the  FAR 
through  Federal  Acquisition  Circular  84- 
27  (June  1, 1987). 

(ee)  Subsection  1228.106-6(c)  is  added 
to  set  forth  procedures  for  the  furnishing 
of  copies  of  payment  bonds  in 
accordance  with  the  Miller  Act  (40 
U.S.C.  270(c)  which  was  added  to  the 
FAR  by  FAC  84-8. 

(ff)  Paragraph  (a)  of  subsection 
1228.106-70,  Execution  and 
administration  of  bonds,  is  deleted  as 
unnecessary.  Also,  paragraphs  (b) 
through  (e)  are  renumbered  as 
paragraphs  (a)  through  (d). 

(gg)  Subpart  1229.70.  Filing  of  IRS 
Information  Returns,  is  added  to 
implement  Internal  Revenue  Service 
(IRS)  Information  Return  filing 
requirements.  The  addition  of  this 
subpart  is  a  direct  result  of  an  audit  by 
the  Office  of  the  Inspector  General 
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which  evaluated  the  effectiveness  of 
DOT  internal  controls  for  ensuring 
compliance  with  IRS  ret^irements  for 
filing  infonnation  returns.  The 
additional  subpart  will  better  implement 
the  IRS  filing  requirements. 

(hh)  Section  1233.104.  Protests  to 
GAO.  is  amended  to  stipulate  time 
constraints  for  submitting  information  to 
the  Senior  Procurement  Executive  for 
review  and  coordination  in  accordance 
with  this  section. 

(ii)  Section  1233.211.  is  amended  to 
change  "DOT  Contract  Appeals  Board" 
to  "DOT  Board  of  Contract  Appeals". 

(ij)  Section  1233.270.  Department  of 
Transportation  Contract  Appeals  Board, 
is  deleted  in  its  entirety.  j 

(kk)  [Revised]  | 

(II)  Section  1242.708.  Quick-Closcout 
Procedures,  is  amended  to  allow 
contracting  officers  to  utilize  quick- 
closeout  procedures  on  contracts  not 
exceeding  $500,000  (previously  the 
threshold  was  $250,000). 

(mm)  TAR  clause  1252.207-70.  Right  of 
First  Refusal,  is  added  to  set  forth 
Departmental  procedures  for 
implementing  FAR  clause  52.207-3.  Right 
of  First  Refusal  of  Employment. 

(nn)  TAR  clause  1252.222-73.  Contract 
Work  Hours  and  Safety  Standards  Act- 
Overtime  Compensation  and  TAR 
clause  1252.222-74.  Payrolls  and  Basic 
Records,  are  deleted  in  their  entirety  as 
they  have  been  superseded  by  FAR 
clause  52.222-4.  Contract  Work  Hours 
and  Safety  Standards  Act-Overtime 
Compensation,  as  amended  by  FAC  84- 
14. 

(oo)  TAR  clause  1252.222-7R  Civil 
Service  Classifications  and  Rates,  is 
deleted  in  its  entirety  as  it  is  redundant 
to  TAR  clause  1252.222-75,  Service 
Contract  Act  of  IQtiS.  as  amended. 

Ipp)  The  title  of  TAR  clause  1252.223- 
72.  Protection  of  Human  Subjects 
Compliance,  is  changed  to  "Protection  of 
I  luroan  Subjects."  Also,  the  clause  is 
amended  to  specify  a  retention  period 
for  certain  records  and  material. 

(qq)  The  following  TAR  clauses  are 
deleted  as  they  have  been  superseded 
by  similar  FAR  clauses  which  were 
made  effective  through  Federal 
Acquisition  Circular  84-27  (June  1987): 

(1)  1252.227-71.  Rights  in  Data  General; 

(2)  1252.227-72.  Notification  of  Limited 
Rights  Data  and  Restricted  Computer 
Software;  |3)  1252.227-73.  Additional 
Data  Requirements;  (4)  1252.227-74. 
Rights  in  Data— Special  Works;  (5) 
1252.227-75.  Rights  in  Data— Existing 
Works. 

(rr)  TAR  clause  1252.245-7a 
Government  Property  Reports,  is  added 
for  use  in  contracts  under  which  the 
Government  furnishes  property  to  the 
contractor  for  use  in  performance  of  the 


contract;  the  clause  sets  forth  annual 
reporting  requirements  to  which  the 
contractor  must  adhere. 

(ss)  TAR  section  1253.103,  Exceptions, 
is  amended  to  indicate  that  computer- 
generated  DOT  forms  are  permissible 
provided  that  the  forms  are  duplicated 
in  their  entirety. 

(tt)  TAR  section  1253.219.  Small 
business  and  labor  surplus  area  set- 
asides,  is  amended  to  indicate  that  DD 
Form  1707.  information  to  Offerors,  may 
be  used  by  EKDT  administrations. 

(uu)  Section  1253.37a  Agency  forms,  is 
amended  to  include  DD  form  1707, 
Information  to  Offerors,  as  an  official 
agency  form. 

(vv)  Section  1213.404.  Conditions  for 
Use  (of  imprest  funds],  is  deleted  and 
replaced  with  a  reference  to  DOT  Order 
2770.7 A,  Imprest  Fund  Manual.  We  have 
decided  not  to  impose  limits  on  the  use 
of  imprest  funds  over  and  above  those 
limits  specified  in  the  FAR. 

(ww)  Subpart  12157.  Make-or-buy 
programs,  is  deleted  in  its  entirety.  We  , 
have  decided  not  to  set  a  separate 
minimum  dollar  amount  for  the 
Departn)ent.  as  the  FAR  allows  at 
15.704,  for  items  and  work  included  in  a 
make-or-buy  program. 

(xx)  Section  1215.8ia  Should-cost 
analysis,  is  added  to  specify  that  the 
head  of  the  contracting  activity  (HCA) 
has  the  authority  to  require  a  should- 
cost  analysis,  and  specify  the  should- 
cost  report  format. 

Executive  Order  12291 

Under  Bulletin  No.  85-7.  the  Director 
of  the  Office  of  Management  and  Budget 
(OMB)  withdrew  the  general  exemption 
from  Executive  Order  12291  that  OMB 
had  created  on  February  17. 1981.  for 
agency  procurement  regulations. 

This  interim  final  rule  does  not 
constitute  a  "major  rule"  as  that  term  is 
defined  in  Section  1(b)  of  Executive 
Order  12291.  The  rule  will  not:  (1)  Have. 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  agencies  or 
geographic  regions;  or  (3)  have 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  abiKty 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  This  rule 
is  considered  as  nonsignificant  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26. 1979.)  Since 
the  economic  impact  of  this  rule  is 
expected  to  be  minimal,  a  formal 
economic  analysis  has  not  been 
prepared.  However,  we  expect  that 
changes  to  the  following  areas  of  the 


TAR  will  have  minimal  impact  as 
explained  below: 

(a)  The  changes  to  subsection 
1204.804-5.  Detailed  procedures  for 
closing  out  contract  files,  and  section 
1242.706,  Quick-closeout  procedures  will 
allow  for  a  more  timely  final  payment 
under  certain  contracts  and  will  also 
facilitate  the  administrative  functions  of 
contracting  offices  by  shortening  the 
"shelf-life"  of  these  contracts. 

(b)  Because  of  the  addition  of  Subpart 
1229.70,  Fltmg  of  IRS  Information 
Returns,  more  DOT  contractors  will  find 
that  portion  of  their  income  earned  from 
DOT  business  being  reported  to  the  IRS 
for  purposes  of  taxation. 

Rogalalocy  Flexibility  Ad 

Consistent  with  the  provisions  of 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  the 
undersigned  certifies  that  this  rule  wiD 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  because  the  rule  modifies 
internal  Departmental  procurement 
procedures.  To  the  extent  changes  are 
made  to  current  regulations,  they  are 
designed  to  implement  the  required 
changes  in  the  FAR. 

Paperwork  RcductiDD  Act 

The  collection  of  information 
requirements  contained  in  this  interim 
final  rule  were  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(hl  of  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C. 
3504(h)).  and  were  approved  February 
23, 1987.  The  OMB  approval  numbers  for 
the  TAR  are  2105-0517  and  2105-0518. 

Natioaal  Enviroamental  Policy  Act 

DOT  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  432  et  seq. 
1976).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  will  be  made 
pursuant  to  NEPA. 

Administraliv*  Procadate  Ad 

Section  553  of  the  Administration 
Procedure  Act  exempts  rules  relating  to 
public  contracts  horn  the  prior  notice 
and  comment  procedure  normally 
required  for  informal  rulemaking. 
However,  the  Office  of  Federal 
Procurement  PoHcy  (OFW>).  Office  of 
Management  and  Budget  (OMB),  has 
established  procedures  to  he  used  by  all 
Federal  agendes  in  the  promulgation  of 
procurement  regulations.  In  OFPP  letter 
83-2,  OFPP  states  that  an  agency  must 
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provide  an  opportunity  for  public 
comment  before  adopting  procurement 
regulations  if  the  regulations  represent  a 
"significant"  change  to  existing 
regulations.  "Significant"  is  defined 
generally  as  something  that  has  an 
effect  beyond  the  internal  operating 
procedures  of  the  agency  or  has  a  cost 
of  administrative  impact  on  contractors. 

The  Department  has  determined  that 
this  rule  does  not  represent  a  significant 
change.  As  described  earlier  in  the 
preamble,  changes  made  to  the  DOT 
Transportation  Acquisition  Regulation 
are  principally  in  the  areas  of  format 
and  internal  procedures.  The  internal 
procedural  changes  are  necessary 
primarily  to  implement  new  policies 
established  by  the  Competition  in 
Contracting  Act  of  1984  and  by  the  FAR 
amendments. 

The  Department  traditionally  has 
provided  for  prior  notice  and  comment 
even  when  not  required  by  the 
Administrative  Procedure  Act.  Although 
this  is  the  general  policy  of  the 
Department,  we  have  determined  in  this 
instance  that  it  is  unnecessary  to  delay 
the  effectiveness  of  this  largely 
procedural  rule  pending  the  receipt  of 
public  comments.  Nevertheless,  because 
of  the  possibility  of  public  interest  in 
portions  of  the  rule,  the  Department  is 
publishing  the  TAR  changes  as  an 
interim  final  rule  and  is  providing  for  a 
public  comment  period  of  60  days.  The 
Department  will  review  all  comments 
received  and  it  is  possible  that  further 
changes  will  be  made  in  response  to 
comments. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  12  of  Title  48  of  the 
Code  of  Federal  Regulations  is  revised 
as  set  forth  below. 

List  of  Subjects  in  48  CFR  Ch.  12 

Government  procurement. 

This  rule  is  issued  under  delegated 
audiority  under  49  CFR  Part  1.59  (q). 

Dated:  October  30. 1987. 
|on  H.  Seymour, 

A  ssislant  Secretory  for  A  dministrotion. 

Structure  of  the  Transportation 
Acquisition  Regulation 

CHAPTER  12— DEPARTMENT  OF 
TRANSPORTATION 

SUBCHAPTER  A— GENERAL 

Pari  1201 — Federal  Acquisition  Regulations 

System 
t'art  1202 — Definitions  of  Words  and  Ternis 
Part  1203 — Improper  Business  Practices  and 

Personal  Conflicts  of  Interest 
Part  1204 — Administrative  Maltrr.i 

Sut>ctiapter  B — Competition  and 
AcquisMfon  Planning 

Par!  1205 — Publicizing  Contract  Actions 


Part  1206 — Conipetitiun  Requirements 

Part  1207— Acquisition  Planning 

Part  1208 — Required  Sources  of  Supplies  and 

Services 
Part  1209 — Contractor  Qualifications 
Part  1210 — Specifications.  Standards,  and 

Ottier  Purchase  Descriptions 
Part  1212 — Contract  Delivery  or  Performance 

SUBCHAPTER  C-CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

Part  1213— Small  Purchase  and  Other 

Simplified  Purchase  Pror^-dures 
Part  1214— Sealed  Bidding 
Part  1215 — Contracting  by  Negotiation 
Part  1216— Types  of  Contracts 
Part  1217— Special  Contracting  Methods 

SUBCHAPTER  D— SOCIOECONOMIC 
PROGRAMS 

Part  1219 — Small  Bu.sincss  and  Small 

Disadvantaged  Business  Concerns 
Part  1222 — Application  of  I.abor  I.aws  to 

Government  Acquisitions 
Part  1223 — Rnvironment.  Conservation,  and 

Orxupational  Safety 
Part  1224 — Protection  of  Privacy  and  Freedom 

of  Information 
Part  1225 — Forei^pi  Acquisition 

SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

Part  1227 — Patents.  Data  and  Copyrights 
Part  122&— Bonds  and  insurance 
Part  1229— Taxes 

Part  1230— Cost  Accounting  Standards 
Part  1231— Contract  Cost  Principles  and 

Procedures 
Part  1232— CoBtfaet  FiMncing 
Part  1233— Protests.  Disputes,  and  Appeals 

SUBCHAPTER  F— SPECIAL  CATEGORCS 
OF  CONTRACTING 

Part  1234 — Major  System  Acquisition 

Part  1235 — Research  and  Dex-elopmenI 
Contracting 

Part  1236— Construction  and  Architect- 
Engineer  Contracts 

Part  1237— Service  Contracting 

SUBCHAPTER  G-CONTRACT 
MANAGEMENT 

Part  1242 — Contract  Administration 
Part  1244 — Stibcontracting  Policies  and 

Procedures 
Part  1245 — Government  Property 
Part  1246 — Quality  Assurance 
Part  1249 — Tenaination  of  CUintracts 
Part  12S0 — Extr:iiirdinary  Contractual 

Actions 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

Part  1252 — Solicitation  Provisions  and 

Contract  Clauses 
Part  1253— Forms 

SUBCHAPTER  A-GENERAL 

PART  1201— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 


Subpart  1201.1- 
Issuance 


-Purpose,  Auttiority, 


1201.101 
1201.102 


Purpose. 
Authority. 


Sec. 

1201.103  AppUcabitily. 

1201.104  Issuance. 
1201.104-1     Publication  and  code 

arrangement. 
1201.104-2     Arrangement  of  regulatidns 
1201.104-3    Copies. 
1301.106    OMB  Approval  und«>r  the 

Paperwork  Reduction  Act. 

Subpart  1201.2— Administration 

1201.201     Maintenance  uf  the  KAK 
1201^1-1    The  two  councils 
1201.270    Amendment  of  regulation 
1201.270-1     Revisions. 
1201.270-2    TAR  Notices. 
1201.270-3     Effective  date. 
1201.270-4     Numbering. 

Subpart  1201.3— Agency  Acquisition 
Regulations 

1201.303  Publication  and  codification. 
1201-30ri-70    Administration  regulations. 

1201.304  Agen(n^  control  and  compliance 
procedures. 

Subpart  1201.4— Deviations  From  the  FAR 

1201.401     Dennition. 

1201.403  Individual  deviations. 

1201.404  Class  deviations. 

1201.470    Deviations  to  and  waivers  from  tht- 
requirements  of  Departmental  orders 
related  to  acquisition. 

Subpart  1201.6 — Contracting  Auttmrtty  and 
ResponaiWIitias 

1201.601  General. 

1201.602  Contracting  ofT»«;ers. 

1201.603  Selection,  appointment,  and 
tenninati<m  of  appointment. 

1201.603-1     General. 

1201.670    Ratification  of  unauthorized 

utmrnitments. 
1201.670-1     Definitions. 
12Uli>70-2     Authority. 
1201.670-3    Procedures. 
1201.670-4    Limitations  on  exercise  of 

authority. 
1201.670-5    Nonratifiable  commitments. 

Authority:  Sec.  205(c)  Federal  Priiperly  and 
Administrative  Services  Act.  as  amended  (40 
U.S.C.  486(c|l.  48  CFR  l.JOl:  49  CKR  1.59 

Subpart  1201.1— Purpose,  Authority. 
Issuance 

§1201.101    Purpose. 

(a)  The  Department  of  Tnmsput lotion 
Ac:quisition  Regulation  (TAR),  is  is.siied 
as  Chapter  12.  Title  48.  the  Federal 
Acquisition  Regulations  System,  to 
establish  uniform  acquisition  policies 
and  procedures  within  the  Dep.irlmenl. 

(b)  The  purpose  of  the  TAR  is  to 
implement  and  supplement  the  Federal 
Acciuisition  Regulation  (FAR). 

!i  1201.102    Auttiority. 

The  TAR  is  pre.scribed  by  thi: 
A,ssistant  Secretary  for  Administration 
and  the  Sienior  Proturemcnl  K\t;r.ulive 
under  a  delegdtiun  of  Huthority  from  the 
Secretary. 
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1201.103  AppUcaWlity. 

(a)  The  FAR  and  the  TAR  apply  to  all 
acquisitions  within  the  Department  of 
Transportation  except  where  expressly 
excluded  in  the  FAR  or  in  this 
Regulation. 

(b)  The  Maritime  Administration  may 
depart  from  the  requirements  of  the  FAR 
and  TAR  as  authorized  by  40  U.S.C. 
474(16).  but  shall  adhere  to  those 
regulations  to  the  maximum  extent 
practicable.  Exceptions  from  the  FAR/ 
TAR  requirements  shall  be  documented 
in  administration  regulations  or 
procedures,  or  in  each  contract  file. 

1201.104  Issuance. 

1201.104-1    Publication  and  code 
arrangement 

(a)  The  TAR  is  published  in: 

(1)  The  Federal  Register. 

(2)  Cumulated  form  in  the  Code  of 
Federal  Regulations  (CFR),  and 

(3)  A  separate  loose-leaf  form. 

(b)  The  TAR  is  issued  as  Chapter  12  of 
Title  48  of  the  CFR. 

1201.104-2    Arrangement  of  regulations. 

(a)  General.  The  TAR  conforms  with 
the  arrangement  and  numbering  system 
prescribed  by  FAR  1.104.  The  numbering 
illustrations  at  FAR  l.lG4-2(b)  are 
equally  applicable  to  the  TAR. 

(b)  Numbering.  (1)  All  coverage  in  the 
TAR  that  is  unique  to  DOT  will  use  part, 
subpart,  section  and  subsection  numbers 
70-89. 

(2)  All  coverage  in  the  TAR.  other 
than  that  identified  with  a  70  or  hi^er 
number,  implements  the  FAR  and  will 
bear  the  identical  number  sequence  and 
title  of  the  FAR  segment  being 
implemented  down  to  the  subsection 
level  with  the  Department's  "12"  prefix 
(e.g..  1215.402  implements  FAR  15.402). 

1201.104-3    Copies. 

Copies  of  the  TAR  in  Federal  Register 
and  CFR  form  may  be  purchased  from 
the  Superintendent  of  Documents. 
Government  Printing  Office  (GPO). 
Washington.  DC  20402.  Copies  of  the 
TAR  in  loose-leaf  form  are  distributed 
within  DOT  and  may  be  obtained  from 
the  Chief,  Procurement  Management 
Division.  Office  of  the  Secretary. 

1201.105    0MB  Approval  under  the 
Paperworit  Reduction  Ad 

Under  the  regulations  implementing 
the  Paperwork  Reduction  Act  of  1980, 
the  Office  of  Management  and  Budget 
(OMB)  must  approve,  prior  to 
commitments  of  funds,  proposed 
contract  surveys  which  require  the 
collection  of  information  from  ten  or 
more  non-federal  persons  or  entities. 
Prior  to  committing  funds  and  entering 
into  a  contractual  agreement  for  such 


information  collection  activities,  the 
contracting  officer  shall  ensure  that  a 
clearance  and  approval  has  been 
obtained  from  OMB.  The  SF83,  Request 
for  OMB  Review,  will  be  used  to  request 
OMB's  review  and  approval.  SF83's 
must  be  forwarded  to  the  Information 
Requirements  Division  (M-34)  of  the 
Office  of  Information  and  Resource 
Management,  for  processing  to  OMB. 
For  assistance  in  preparing  the 
information  collection  justification  for 
the  SF83,  contact  the  administration's 
Paperwork  Clearance  Officer  or  the 
Information  Requirements  Division  (M- 
34).  Early  coordination  with  M-34,  prior 
to  solicitation,  should  prevent  any 
delays  caused  by  the  time  required  to 
obtain  OMB  approval.  The  information 
collection  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
OMB.  The  applicable  OMB  control 
number  is  2105-0517. 

Subpart  1201.2— Administration 
1201.201    Maintenance  of  ttte  FAR. 

1201.201-1    Tlie  two  councils. 

The  Senior  Procurement  Executive 
shall  appoint  the  Department  of 
Transportation  representative  to  the 
CAA  Council. 

1201.270    Amendment  of  regulation. 

This  Regulation  will  be  amended  from 
time  to  time  as  determined  necessary  by 
the  Senior  Procurement  Executive. 
Requests  for  changes  to  the  TAR  should 
be  submitted  to  the  Senior  Procurement 
Executive,  Office  of  the  Secretary  (M- 
60). 

1201.270-1     Revisions. 

This  Regulation  will  be  amended  by 
issuance  of  TAR  Directives  (TDs) 
containing  loose-leaf  replacement  pages 
which  revise  Parts,  Subparts,  or 
paragraphs  (also  see  1201.270-2  below). 
Each  replacement  page  will  bear  at  the 
top  the  TD  number,  page  number  and 
date.  A  vertical  bar  at  the  beginning  or 
end  of  a  line  indicates  that  a  change  has 
been  made  within  that  line. 

1201.270-2    TAR  Notices. 

(a)  TAR  Notices  (TNs)  shall  also  be 
published  as  often  as  may  be  necessary 
or  advisable  under  any  of  the  following 
circumstances: 

(1)  To  promulgate  as  rapidly  as 
possible  selected  material  revising  this 
Regulation,  in  a  general  or  narrative 
manner,  in  advance  of  a  specific  page 
replacement  to  this  Regulation. 

(2)  To  disseminate  material  applicable 
to  the  acquisition  process  which  is  not 
suitable  for  insertion  in  this  Regulation. 


(3)  When  the  policy  and/or  procedure 
is  expected  to  be  effective  for  a  period 
of  1  year  or  less. 

(b)  Unless  otherwise  indicated,  each 
item  in  a  TN  will  remain  in  effect  until 
the  effective  date  of  that  subsequent 
revision  which  incorporates  the  item  or 
until  specifically  canceled. 

1201.270-3    Effective  date. 

(a)  Statements  in  TDs  and  TNs  to  the 
effect  that  the  material  published  therein 
is  "effective  upon  receipt,"  upon  a 
specific  date,  or  that  changes  set  forth  in 
the  Directive  or  Notice  are  "to  be  used 
upon  receipt,"  mean  that  any  new  or 
revised  provisions,  clauses,  procedures, 
or  forms  included  in  the  Directive  or 
Notice  shall  be  included  in  solicitations, 
contracts  or  modifications  issued 
thereafter,  unless  a  different  meaning  is 
expressed  in  the  Directive  or  Notice. 

(b)  Compliance  with  a  revision  to  this 
Regulation  shall  be  in  accordance  with 
the  TD  or  TN  which  contains  the 
revision. 

(c)  Unless  otherwise  stated, 
solicitations  which  have  been  issued 
and  bilateral  agreements  upon  which 
negotiations  have  been  con^)leted  prior 
to  the  receipt  of  new  or  revised  contract 
clauses  need  not  be  amended  if  the 
amendment  would  delay  the  acquisition 
action. 

1201.270-4    Numbering. 

TAR  Directives  and  Notices  will  be 
numbered  consecutively  on  a  calendar 
year  basis  beginning  with  number  1 
prefixed  by  the  last  two  digits  of  the 
calendar  year,  e.g.,  84-1;  84-2;  84-3,  etc. 

Subpart  1201.3— Agency  Acquisition 
Regulations 

1201.303    PubHcation  and  codification. 

(a)  The  TAR  is  codified  as  Chapter  12 
in  Title  48,  Code  of  Federal  Regulations, 
Parts  1201-1285. 

(b)  Public  participation  in 
promulgation  of  the  TAR  shall  be  in  the 
same  manner  as  specified  for  the  FAR  in 
FAR  1.501. 

1201.303-70    Administration  regulations. 

Administration  regulations 
implementing  or  supplementing  the  TAR 
will  be  included  as  separate  appendices 
to  48  CFR  Chapter  12  as  follows: 

OST— Office  of  the  Secretary 
FAA — Federal  Aviation  Administration 
USCG— United  States  Coast  Guard 
FHW A— Federal  Highway  Administration 
NHTSA— National  Highway  Traffic  Safely 

Administration 
FRA— Federal  Railroad  Administration 
UMTA — Urban  Mass  Transportation 

Administration 
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SLSDC — Saint  Lawren.ce  Seaway 

Developmept  Corporation 
MARAD — Maritime  Administration 
RSPA— Research  and  Special  Programs 

Administration' 

Supplementary  material  for  which  there 
is  no  counterpart  in  the  TAR  shall  be 
identified  using  chapter,  part,  subpart, 
section,  or  subsection  numbers  of  90  and 
up  (e.g.,  for  the  U.&  Coast  Guard,  whose 
assigned  acronym  is  "USCG",  an 
agency-unique  clause  pertaining  to 
"Inspection  and/or  Acceptance"  would 
be  designated  "USCG  1252.246-90"). 

1201.304    Agency  control  and  compliance 


(a)  All  administration  acquisition 
regulations,  and  all  TAR  Directives  and 
Notices,  shaU  be  approved  hy  the  Senior 
Procarement  Executive  prior  to 
promulgation  to  assure  compKance  with 
FAR  Part  1. 

(b)  Prior  to  approval  submission: 

(1)  All  TAR  issuances  shaU  be 
reviewed  by  the  OST  Office  of  the 
General  Counsel. 

(2)  Administration  aquisitioo 
regulations  shall  be  reviewed  by 
appropriate  administration  counsel. 

Subpart  1201.4— Oevfations  From  the 
FAR 


1201.401 

A  deviation  to  the  Transportation 
Acquisition  Regulation  (TARJ  is  defined 
in  the  same  manner  as  a  deviation  to  the 
Federal  Acquisition  Regulation  (FAR). 

1201.403  IndMdualdsvMions. 

Requests  for  individual  deviations 
from  the  FAR  and  the  TAR  shall  be 
submitted  by  the  head  of  the  contracting 
activity  (HCA)  to  the  agency  head  for 
approval  (all  such  requests  shall  be 
coordinated  with  legal  counsel). 
Requests  submitted  shall  cite  the 
specific  part  of  the  FAR  or  TAR  from 
which  it  is  desired  to  deviate;  shall  set 
forth  the  nattu-e  of  the  deviation(s):  and 
shall  give  the  reasons  for  the  action 
requested.  The  agency  head  shall 
transmit  copies  of  approved  individual 
FAR  and  TAR  deviations  to  the  Senior 
Procurement  Executive. 

1201.404  Class  deviations. 

Requests  for  class  deviations  to  the 
FAR  and  TAR  shall  be  submitted  to  the 
Senior  Procurement  Executive  for 
approval.  Requests  submitted  shall 
include  the  same  type  of  information  as 
required  for  individual  deviations  as 
prescribed  la  1201.403. 


1201.470  Deviations  to  and  waivers  from 
the  requirements  of  DepartmeiUai  Orders 
related  to  ac<)uisition. 

Requests  for  such  deviations  and 

waivers  shall  be  submitted  to  the  Senior 
Procurement  Executive  for  approval, 
unless  the  specific  DOT  Order  specifies 
procedures  for  obtaining  waivers  or 
deviations. 

Subpart  1201.6— Contracting  Authority 
and  Responsibilities 

1201.601  General. 

In  accordance  with  49  CFR  1.45(a)(2). 
the  authority  and  responsibility  vested 
in  the  Secretary  to  contract  for 
authorized  supplies  and  ser\'ice8  is 
delegated  to  the  agency  heads.  Provided 
it  is  not  inconsistent  with  the  FAR,  any 
authority  established  at  or  below  the 
agency  head  level  by  this  regulation 
may  be  redelegated,  unless  authority  to 
redeiegate  is  specificaily  withheld. 

1201.602  Contracting  offtcer. 

The  head  of  the  contracting  activity 
(HCA)  shall  maintain  information  on  the 
limits  of  contracting  officer  authority. 

1201.603  Selection,  appointmsnt,  and 
terminatiow  of  appolntwient. 

1201.603-1    Gcnwal. 

The  agency  head  shall  select  and 
appoint  contracting  officers  and 
terminate  such  appointments.  TTiis 
authority  may  be  altered  upon 
establishment  of  the  "DOT  Contracting 
Officer  Warrant  Program." 

1 201.670    Ratification  of  unauttiorized 
commitments. 

1201.670-1    OeOmtion*. 

"Ratification."  as  used  in  this  section, 
means  the  act  of  approving  an 
unauthorized  commitment,  by  an  official 
who  has  the  authority  to  do  so.  for  the 
purpose  of  paying  for  supplies  or 
services  provided  to  the  Government  as 
a  result  of  the  unauthorized 
commitment. 

"Unauthorized  commitment,"  as  used 
in  this  section,  means  an  agreement  that 
is  not  binding  solely  because  the 
Government  representative  who  made  it 
lacked  the  authority  to  enter  into  a 
contract  on  behalf  of  the  Government. 

1201.670-2    Authority. 

Only  contracting  officers  acting  within 
the  scope  of  their  authority  (see  FAR 
1.602)  may  enter  into  contracts,  and 
modifications  thereto,  on  behalf  of  the 
Government.  Subject  to  the  limitations 
in  1201.670-4  below,  the  HCA  may  ratify 
an  unauthorized  commitment,  provided: 

(a)  The  Government  has  obtained  a 
benefit  resulting  from  the  unauthorized 
commitment: 


(b)  I'he  HCA  could  have  grantt-d 
authority  to  enter  into  the  commitment 
at  the  time  it  was  made  and  stil!  has  the 
power  to  do  so;  and 

(c)  The  resulting  contract  would 
otherwise  have  been  binding  on  the 
Government  if  made  by  an  authorized 
contracting  officer 

1201.670-3    Procedures. 

Whenever  puiisible.  DOT  components 
shall  process  unauthorized  commitmnnts 
using  the  ratification  authority  set  forth 
herein  in  lieu  of  referral  of  such  actions 
to  the  General  Accounting  Office  for 
resolution  as  "quantum  meruit/quantuni 
valebant"  claims.  Approval  of 
ratifications  beyond  the  HCA  level  is 
not  required  except  for  those 
unauthorized  commitments  of  a  dollar 
value  which  require  further  approval  in 
accordance  with  DOT  Order  4200.12B. 
Review  of  Proposed  Ctrntnict  Actions. 

1201.670-4    Limitations  on  exercise  of 
authority. 

The  authority  in  1201.670-1  may  be 
exercised  only  where — 

(a)  Supplies  or  services  have  been 
provided  to  and  accepted  by  the 
Government; 

(b)  The  contracting  officer  determines 
the  price  to  be  fair  and  reasonable: 

(c)  An  opinion  has  been  obtained  from 
legal  counsel  as  to  whether  the 
acquisition  is  ratifiable; 

(d)  The  contracting  officer 
recommends  payment; 

(e)  Funds  are  available  and  were 
available  at  the  time  the  unauthorized 
commitment  was  made: 

(f)  Administrative  settlement  of  the 
unauthorized  commitment  would  not 
involve  a  claim  subject  to  resolution 
under  the  Contract  Disputes  Act  of  1978: 
and 

(g)  Ratification  action  by  the  HCA  is 
documented,  in  writing,  in  the 
acquisition  file. 

1201.670-5    Nonratifiable  commitments. 

Cases  that  are  not  ratifiable  under  this 
section  may  be  subject  to  resolution  as 
recommended  by  the  General 
Accounting  Office  under  its  claim 
procedure  (4  GAO  5.1).  or  as  authorized 
by  FAR  Part  50.  Legal  advice  should  be 
obtained  in  these  cases. 

PART  1202— DEFINITIONS  OF  WORDS 
AND  TERMS 

Authority:  Sec.  205(c|.  Federal  Property  and 
Administrative  Services  Act.  as  amended  (40 
U.S.C.  486(c)).  48  CFR  1.301;  49  CFR  1.59. 
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Subpart  1202.1— Definitions 

120Z170    Ocfinitkms. 

(a)  "Department  of  Transportation" 
means  all  of  the  administrations, 
including  the  Office  of  the  Secretary. 

(b)  "Administration"  means  the 
following: 

Office  of  the  Secretary  (OST) 
Federal  Aviation  Administration 
U.S.  Coast  Guard 
Federal  Highway  Administration 
Federal  Railroad  Administration 
National  Highway  Traffic  Safety 

Administration 
Urban  Mass  Transportation  Administration 
St.  Lawrence  Seaway  Development 

Corporation 
Maritime  Administration 
Research  and  Special  Programs 

Administration 

(c)"Head  of  the  agency"  (also  called 
"agency  head")  means  the  Assistant 
Secretary'  for  Administration  for  OST 
acquisitions:  and  for  acquisitions  within 
their  administrations,  the 
Administrators  of  the  Federal  Aviation 
Administration.  Federal  Highway 
Administration.  Federal  Railroad 
Administration,  Urban  Mass 
Transportation  Administration.  National 
Highway  Traffic  Safety  Administration, 
Maritime  Administration,  St.  Lawrence 
Seaway  Development  Corporation. 
Research  and  Special  Programs 
Administration,  and  the  Commandant. 
U.S.  Coast  Guard,  except  to  the  extent 
that  any  law  or  executive  order  limits 
the  exercise  of  authority  to  persons  at 
the  Secretarial  level.  In  the  latter     j 
situation,  the  Assistant  Secretary  for 
Administration  shall  exercise  the 
authority  for  the  administrations. 

(d)  "Head  of  the  contracting  activity' 
(HCA)  means  the  following: 

In  the  Office  of  the  Secretary: 
The  Chief.  Procurement  Division, 

Washington.  DC 
In  the  Federal  A  viation  Adwinistration: 
The  Director.  Acquisition  and  Materiel 

Service.  Washington.  DC 
The  Director.  Alaskan  Region,  Anchorage.  AL 
The  Director.  Western  Pacific  Region,  Los 

Angeles.  CA 
The  Director,  Southern  Region.  Atlanta.  GA 
The  Director.  Northwest  Mountain  Region, 

Seattle.  WA 
The  Director.  Central  Region,  Kansas  City, 

MO 
The  Director,  Eastern  Region,  Jamaica,  NY 
The  Director,  Southwest  Region,  Fort  Worth. 

TX 
The  Director,  Aeronautical  Center,  Oklahoma 

City,  OK 
The  Director.  FAA  Technical  Center,  Atlantic 

City,  NI 
The  Director,  New  England  Region, 

Burlington,  MA 
The  Director,  Great  Lakes  Region,  Des 

Plaines,  IL 


In  the  Coast  Guard: 
Chief.  Contract  Support  Division. 
Commandant  (G-ACS),  Washington.  DC. 
for  Headquarters  and  Resident  Inspection 
Offices. 
Chief.  Procurement  Management  Division, 
Commandant  (G-FPM),  Washington.  DC. 
for  other  designated  Headquarters  Units 
and  Commandant  (G-CAS-4). 
Commander,  First  Coast  Guard  District. 

Boston,  MA 
Commander,  Second  Coast  Guard  District,  St. 

Louis.  MO 
Commander.  Third  Coast  Guard  District, 

New  York,  NY 
Commander.  Fifth  Coast  Guard  District. 

Portsmouth.  VA 
Commander.  Seventh  Coast  Guard  District. 

Miami.  FL 
Commander.  Eighth  Coast  Guard  District, 

New  Orleans,  LA 
Commander.  Ninth  Coast  Guard  District, 

Cleveland.  OH 
Commander,  Eleventh  Coast  Guard  District, 

Long  Beach,  CA 
Commander,  Twelfth  Coast  Guard  District, 

Alameda,  CA 
Commander,  Thirteenth  Coast  Guard  District, 

Seattle.  WA 
Commander,  Fourteenth  Coast  Guard 

District,  Honolulu,  HI 
Commander,  Seventeenth  Coast  Guard 

District,  Juneau.  AL 
Superintendent,  U.S.  Coast  Guard  Academy, 

New  London,  CT 
Commander,  Maintenance  and  Logistics 

Command,  Atlantic 
Commander,  Maintenance  and  Logistics 

Command,  Pacific 
In  the  Federal  Highway  Administration: 
Associate  Administrator  for  Administration, 

Washington,  DC 
Federal  Lands  Highway  Program 
Administrator,  Direct  Federal  Construction 
Program,  Washington,  DC 
In  the  Federal  Railroad  Administration: 
Director,  Office  of  Procurement,  Washington, 

DC 
In  the  National  Highway  Traffic  Safety 

A  dminislration: 
Director,  Office  of  Contracts  and 
Procurement,  Washington,  DC 
In  the  Urban  Mass  Transportation 

Administration: 
Director,  Office  of  Procurement  and  Third 
Party  Contract  Review,  Washington,  DC 
In  the  Research  and  Special  Programs 

Administration: 
Chief,  Acquisition  Division,  Transportation 

Systems  Center,  Cambridge,  MA 
In  the  Maritime  Administration: 
Associate  Administrator  for  Administration. 

Washington,  DC 
Associate  Administrator  for  Shipbuilding, 

Operations  and  Research,  Washington,  DC 
Central  Region  Director,  New  Orleans,  LA 
Western  Region  Director,  San  Francisco,  CA 
Assistant  Superintendent  for  Administration, 
U.S.  Merchant  Marine  Academy 
(e)  "Senior  Procurement  Executive" 
means  that  individual  formally 
designated  by  the  Secretary,  currently 
the  Director  of  Acquisition  and  Grant 
Management.  Office  of  the  Secretary, 


(f)  "Acquisition  executive"  means  the 
Deputy  Secretary  for  programs  defined 
as  major  systems  in  accordance  with 
0MB  Circular  A-109  and  DOT  Order 
4200.14A,  Major  Systems  Acquisition 
Review  and  Approval. 

PART  1203— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

Subpart  1203.1— Safeguards 

Sec 

1203.101    Standards  of  conduct. 

1203.101-1    General. 

Subpart  1203.S— Other  Improper  Businen 
Practices 

1203.502    Subcontractor  kickbacks. 

Subpart  1203.6— Contracto  Witti 
Government  Employees  or  Organizations 
Owned  or  Controlled  by  Them 

1203.602    Exceptions. 

Subpart  1203.70— Reporting  Suspected 
Fraud  and  Improper  Business  Practices 

1203.7000    Policy. 

Subpart  1203.71— Contracts  Between  DOT 
and  Former  DOT  Employees 

1203.7101     Policy. 

Authority:  Sec.  205(c)  Federal  Properly  and 
Administrative  Services  Act,  as  amended  (40 
U.S.C.  4a6(c)).  48  CFR  1.301;  49  CFR  1.59. 

Subpart  1203.1— Safeguards 
203.101    Standards  of  conduct 

1203.101-1    General. 

(a)  Personnel  involved  in  contracting 
activities  must  familiarize  themselves 
with  a  number  of  Federal  criminal 
statutes  prohibiting  certain  acts  by 
Government  officials  or  employees  and, 
in  varying  degrees,  special  Government 
employees  (as  defined  in  18  U.S.C.  202), 
which  generally  provide,  among  other 
things,  the  following: 

(1)  18  U.S.C.  201:  Prohibits  the  asking, 
demanding,  exacting,  soliciting,  seeking, 
acceptance,  or  receipt  of  or  agreement  to 
accept  anything  of  value  for  him  or 
herself  or  for  any  other  person  of  entity 
in  return  for  being  influenced  in  the 
performance  or  non-performance  of  their 
official  duties  or  other  conduct  of  their 
ofHce.  (i.e.,  "bribes"). 

(2)  18  U.S.C  203:  Prohibits 
compensation  for  services  rendered  by 
any  officer,  employee,  or  another,  such 
as  partnership  income  in  an  accounting 
firm  in  relation  to  any  particular  matter 
in  which  the  United  States  is  a  party. 

(3)  18  U.S.C.  205:  Prohibits  acting  as 
an  agent  or  attorney  in  prosecuting  any 
claim  against  the  United  States  or 


before  any  United  States  agency  in 
relation  to  any  matter  in  which  the 
United  States  is  a  party,  with  or  without 
compensation. 

(4)  18  U.S.C.  208:  Prohibits  personal 
and  substantial  participation  in  any 
particular  matter  in  which  an  individual 
or  an  individual's  spouse,  minor  child, 
partner,  organization  in  which  the 
individual  serves  as  an  officer,  director, 
trustee,  partner,  or  employee,  or 
potential  employer  (with  whom  the 
individual  is  negotiating  or  has  an 
arrangement  for  future  employment]  has 
a  financial  interest. 

(5)  18  U.S.C.  209:  Prohibits  receipt  of 
any  salary  or  supplementation  of  salary 
(anything  of  value)  from  a  non- 
Govemment  source  as  compensation  for 
services  as  an  officer  or  employee. 

(b)  Under  18  U.S.C.  218.  a  conviction 
under  one  of  these  statutes  in  relation  to 
a  contract  makes  the  contract  voidable. 

(c)  In  addition  to  these  statutory 
provisions,  personnel  involved  in 
contracting  activities  must  familiarize 
themselves  with  the  Department's 
Employee  Responsibilities  and  Conduct 
regidations  in  49  CFR  Part  99.  These 
regulations,  among  other  things,  set  forth 
standards  of  employee  conduct  and 
prohibit  an  employee's  doing  anything 
which  could  result  in,  or  create  the 
appearance  of  having,  a  conflict  of 
interest 

(d)  Personnel  involved  in  contracting 
activities  must  be  particularly  aware  of 
the  prohibitions  against  accepting  gifts. 
In  general,  contracting  personnel  must 
not  accept  a  gift  from  anyone  who  has, 
is  seeking,  or  is  likely  to  seek  a  contract 
with  the  Department.  Gifts  includes 
meals  (lunches,  dinners,  etc.), 
entertainment  (theater  or  sporting  event 
tickets,  weekends  at  private  retreats, 
private  cocktail  parties,  hospitality 
suites,  etc.),  and  travel  expenses 
(airplane  tickets,  hotel  accommodations, 
etc.),  as  well  as  tangible  gifts.  The  only 
general  exception  is  gifts  of  unsolicited 
advertising  or  promotional  material, 
such  as  pens,  calendars,  or  desk  toys, 
that  are  worth  $10  or  less. 

(e)  Refer  any  questions  concerning  the 
matters  discussed  in  this  subpart  to 
administration  legal  counsel. 

Subpart  1203.5— Other  Improper 
Business  Practices 

1203.502    Subcontractor  kickbacks. 

Contracting  officers  shall  report 
suspected  violations  of  the  Anti- 
Kickback  Act  through  the  head  of  the 
contracting  activity  to  administration 
legal  counsel. 


Subpart  1203.6— ContracU  With 
Government  Employeee  or 
Organizations  Owned  or  Controlled  by 
Them 

1203.602   ExceptkNW. 

The  agency  head  has  the  authority  to 
authorize  an  exception  to  the  policy  in 
FAR  3.601.  This  authority  may  be 
redelegated  to  a  level  not  below  the 
head  of  the  contracting  activity  for 
contracts  under  $25,000.  Before  an 
exception  is  granted  in  any  case,  consult 
administration  legal  counsel  as  to  the 
effect  of  the  conflict  of  interest  laws. 

Subpart  1203.70— Reporting 
Suspected  Fraud  and  Improper 
Business  Practices 

1203.7000    Policy. 

Contracting  officers  shall  report 
suspected  violations  of  the  gratuities 
clause,^  anti-trust  violations, 
misrepresentations  or  violations  of  the 
covenant  against  contingent  fees, 
subcontractor  kickbacks,  and  other 
suspected  fraudulent  behavior  through 
normal  administrative  channels  to  the 
Office  of  Inspector  General  ()-l),  with  a 
copy  to  General  Counsel  or  the 
appropriate  Chief  Counsel. 

Subpart  1203.71— Contracts  Between 
DOT  and  Former  DOT  Employees 

1203.7101    Policy. 

(a)  Agency  head  approval  is  required 
for  all  contracts  with  individuals  who 
have  been  employed  by  DOT  within  the 
two  years  prior  to  the  expected  date  of 
contract  award,  and  with  firms  in  which 
such  a  former  DOT  employee  is  a 
partner,  principal  officer,  majority 
stockholder,  or  which  is  otherwise 
controlled  or  predominantly  staffed  by 
such  former  DOT  employees. 

(b)  When  current  DO'T  employees  are 
initially  contacted  by  a  former  DOT 
official  or  employee  on  behalf  of  him  or 
herself  or  a  contractor  in  connection 
with  a  contract  matter,  they  shall 
consult  with  appropriate  legal  counsel 
for  a  determination  of  impact  on. the 
acquisition  involved,  and  to  take  action, 
as  necessary,  regarding  violation  of 
post-employment  laws. 

PART  1204— ADMINISTRATIVE 
MATTERS 

Subpart  1204.2— Contract  Distribution 

oCC< 

1204.202    Agency  distribution  requirements. 
Subpart  1204.6 — Contract  reporting 
1204.602    Federal  Procurement  Data  System. 
Subpart  1204.S— Contract  FUes 
1204.804    Closeoul  of  contract  files. 


sec. 

1204.804-5    Detailed  procedures  for  closing 
out  contract  files. 

Subpart  1204.70— Procurement  Requests 

1204.7001  General. 

1204.7002  Forms. 

Authority:  Sec.  205(c),  Federal  Property  and 
Administrative  Services  Act:  as  amended  (40 
U.S.C.  486(c)).  48  CFR  1.301;  49  CFR  1.59. 

Subpart  1204.2— Contract  Distribution 

1204.202       Agency  distribution 
requirements. 

The  contracting  officer  shall  distribute 
one  copy  of  all  contracts  which  are  for 
the  acquisition  of  personal  property  (as 
defined  at  FAR  45.601)  to  the  property 
management  organization  that  has 
responsibility  for  recordkeeping  and 
control  of  such  property.  The  contracting 
officer  shall  also  distribute  one  copy  of 
all  contract  modifications  which  change 
the  basic  contract  so  that  it  includes  the 
acquisition  of  personal  property,  to  the 
applicable  property  management 
organization. 

Subpart  1204.6 — Contract  Reporting 

1204.602    Federal  Procurement  Data 
System. 

(a)  The  DOT  Contract  Information 
System  (CIS)  collects  the  information 
required  to  comply  with  the  reporting 
required  for  the  Federal  Procurement 
Data  System  (FPDS).  Each  contracting 
officer  is  responsible  for  proper 
reporting  of  contracts  under  his/her 
cognizance. 

(b)  DOT  Order  1340.5,  Contract 
Information  System,  provides  detailed 
reporting  instructions. 

(c)  The  CIS  Data  Input  Form 
(DOTF.4220.11)  shall  be  used  to  provide 
acquisition  records  and  statistics  in  lieu 
of  the  SF  279,  Individual  Contract  Action 
Report  (over  $25,000).  A  copy  of  each 
data  input  form  affecting  the  contract 
shall  be  included  in  the  contract  file. 
Those  administrations  which  use 
automation  for  reporting  the  information 
normally  included  on  the  DOTF.4220.11 
(vice  actual  submission  of  the 
DOTF.4220.11).  shall  ensure  that  this 
information  is  also  included  in  the 
contract  file.  The  FPDS  Summary  of 
Contract  Actions  of  $10,000  or  Less  (SF 
281)  shall  be  used  to  summarize  contract 
actions  of  $25,000  or  less. 

Subpart  1204.8 — Contract  Files 

1204.804    Ooseout  of  contract  fMes. 

1204.804-5    Detailed  procedures  for 
closing  out  contract  files. 

(a)  In  addition  to  those  procedures  set 
forth  in  FAR  4.804-5,  the  contracting 
officer  shall,  before  final  pHvment  is 
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made  under  a  cost-reimbursement  type 
contract,  verify  the  altowability, 
allocability.  and  reasonableness  of  costs 
claimed.  Verification  of  totaf  costs 
incurred  shall  be  obtained  in  the  form  of 
a  final  audit  certification,  unless  the 
contract  is  below  the  threshold  for  audit 
certification.  Similar  verification  of 
actual  costs  must  be  made  for  fixed- 
price  contracts  when  cost  incentives  or 
price  redeterminations  are  involved, 
(b)  DOT  contracting  officers  may 
utilize  quick-closeout  procedures  OB 
cost-type  contracts  not  exceeding 
$500,000,  provided  the  stipulations  at 
FAR  42.706(a)  (1)  through  (3)  are  met 
and: 

(1)  All  terms  and  conditions  of  the 
contract  have  been  met  satisfactorily; 

(2)  Invoiced  costs  are  consistent  with 
original  cost  estimates;  | 

(3)  There  is  no  suspected  fraud  or 
wrongdoing;  and 

|4)  The  Contracting  Officer  determine* 
that  the  use  of  this  procedure  will  be 
beneficial  to  the  Government. 

Subpart  1204.70— Procurement 
Requests 

1204.7001    General. 

(a)  Procurement  requests  will  be 
prepared  and  submitted  to  the 
contracting  office  in  accordance  with 
administration  procedures. 

(b)  Except  in  unusual  circumstances, 
the  contracting  o^ice  will  not  issue 
solicitations  wntil  an  approved 
procurement  request,  containing  a  I 
certification  that  funds  are  available, 
has  been  received.  However,  the    i 
contracting  office  may  take  all       I 
necessary  actions  up  to  the  point  of 
contract  award  prior  to  the  receipt  of  the 
approved  procurement  request  certifying 
that  funds  are  available  when: 

(1)  Such  action  is  necessary  to  meet 
critical  program  schedules;  l 

(2)  it  has  been  established  that  I 
program  authority  has  been  issued  and 
that  funds  to  cover  the  acquisition  will 
be  available  prior  to  the  date  set  for 
contract  award  or  contract  modification: 

(3)  A  person  at  a  level  above  the 
contracting  officer  authorizes  sucb 
action  prior  to  the  issuance  of  the 
solicitation,  and  the  contract  file  i^ 
properly  documented:  and 

(4)  The  solicitation  document  clearly 
indicates  that  the  award  is  subject  to  the 
availability  of  funds. 

(c)  The  procurement  request  shall  be 
assigned  within  the  contracting  office  to 
an  individual  who,  if  not  the  contracting 
officer,  will  be  responsible  to  the 
contracting  officer  for  conducting  the 
business  aspects  of  the  transaction.  This 
individual  shall  review  the  request  to 
ensure  that  it  comphes  with  the  FAR 


and  this  Regulation  and  that  the 
information  contained  in  the  request  is 
in  ssfficient  detail  to  prepare 
presolicitation  and  solicitation 
documents.  The  contracting  officer,  or 
other  designated  individual  in  the 
contracting  office,  shall  discuss 
uncertain  requirements  or 
inconsistencies  in  the  procurement 
request  with  the  initiator  of  the  request 
and  obtain  clarification  prior  to  taking 
any  further  action. 

1204.7002    Forms. 

Procurement  Request  Forms  DOT 
F.4200.1  and  DOT  F.4200.2  (continuation 
sheet)  shall  be  used  to  request  the 
acquisition  of  supplies,  services,  or 
construction  and  may  be  used  to  request 
items  obtained  through  FEDSTRIP. 
MILSTRIP,  or  similar  single-  or  multi- 
line requisitioning  methods. 

PART  1205— PUBLICIZING  CONTRACT 
ACTIONS 

Subpart  1205.1— Dissemination  of 
Information 

Sec 

1205.10Z    Availability  of  solicitations. 

Sutipart  1205>-Synop8es  of  Proposad 
Contract  Actions 

1205.207    Preparation  and  transmittal  of 
synopses. 

Subpart  1205.4— Release  of  Information 

1205.402    General  public. 
1206.402-70    Furnishing  additional  contract 
information  to  the  general  public. 

Subpart  1206.5-Patd  Advertfaaments 

1205.502    Authority. 

Authority:  Sec.  205fc),  Federal  Property  and 
Administrative  Services  Act,  as  amended  (40 
U.S.C.  486(c)).  48  CFR  1.301;  49  CFR  1.59. 

Subpart  1205.1— OiMemination  ol 
Information 

1205.102    Avattabinty  of  solicitations. 

Notwithstanding  the  limitations  of 
FAR  5.102,  Availability  of  solicitations, 
it  is  the  Department's  policy  to  provide  a 
copy  of  any  soHcitation  to  all  who 
submit  a  request  for  a  copy  of  the 
solicitation. 

Subpart  1205.2— Synopses  of 
Proposed  Contract  Actions 

1205.207    Preparation  and  transmittal  of 
synopses. 

Numbered  Notes:  The  Civilian  Agency 
Acquisition  Council  has  granted  a  class 
deviation  to  DOT  exempting  the 
Department  from  the  requirements  of 
FAR  5.207(e)(3).  The  use  of  Numbered 
Note  22  is  prohibited  in  DOT  synopses 
of  proposed  contract  actions.  For  those 
actions  requiring  a  market  survey  to 
support  a  justification  for  other  than  full 


and  open  competition,  the  survey  diali 
be  conducted  separately  from  and  well 
in  advance  of  the  synopsis  of  the 
proposed  contract  action.  In  these 
instances,  the  market  survey  must  be 
performed  as  pert  of  and  in  support  of 
the  acqHisiti(Wi  planning  which  supports 
the  determination  to  contract  with  less 
than  full  and  open  competition.  In 
addition  to  the  requirements  of  FAR 
5.207.  and  in  lieu  of  Numbered  Note  22, 
the  Contracting  Officer  shall  use 
terminology  substantially  as  follows: 
"This  contract  action  is  for  supplies  or 
services  for  which  the  Government 
intends  to  solicit  and  negotiate  only 
with  {name  of  contractoi^  under 
authority  of  FAR  [insert  appropriate 
authority  from  FAR  6.30^.  A  market 
survey  was  conducted  on  [date),  and  the 
results  of  this  survey  support  our 
determination  to  solicit  and  negotiate 
with  only  one  firm. 

Subpart  1205.4— Release  of 
Information 

1205.402    Generat  public. 

1205.400-70    FumisMiigaiMltlMial 
contract  infonnalion  la  ttM  general  pabNc 

(a)  Policy.  (1)  In  addition  to 
pubUcizHig  proposed  contracts  and 
contract  awarch  in  the  Commerce 
Business  Daily,  it  is  DOT  policy  to 
furnish  the  general  public,  upon  request, 
the  following  information  on  proposed 
contracts  and  contract  awards: 

(i)  The  names  of  firms  invited  to 
submit  bids  or  proposals: 

(it)  The  names  of  fmns  which 
attended  pre-proposal  briefing 
conferences  when  held; 

(iii)  After  the  award  of  contracts, 
names  ot  firms  which  submitted 
proposals;  and 

(iv)  After  the  date  established  for 
receipt  of  bids,  names  of  firms  which 
submitted  bids. 

(2)  Exceptions  to  this  poMcy  will  be 
permitted  only  when  the  head  of  the 
contracting  activity  determines  that  the 
disclosure  of  such  information  would  be 
prejudicial  to  the  mterests  of  DOT. 

(b)  Procedures.  Contracts  or 
modifications  requiring  either  approval 
by  the  Assistant  Secretary  for 
Administration  or  release  by  the 
Assistant  Secretary  for  Governmental 
Affairs  will  not  be  executed,  distributed, 
or  any  information  given  to  any  source 
outside  of  DOT  that  the  contract  has 
been  approved  until  the  Director.  Office 
of  Public  Information,  has  advised  the 
contract  activity  that  the  contract  can  be 
released. 


Subpart  1205.5— Paid  Advertisements 

1205.502    Authority. 

Authority  to  approve  publication  of 
paid  advertisements  in  newspapers  is 
delegated  to  the  head  of  the  contracting 
activity. 

PART  1206-COMPETrnON 
REQUIREMENTS 

1206.003    Definitions. 

Subpart  1206.1— Full  and  Open  Competition 

1206.10Z    Use  of  competitive  procedures. 

Sut>part  1206.3— Otiter  Tlian  Fun  and  Open 
Competition 

1206.302  Circumstances  permitting  other 
than  full  and  open  competition. 

1206.302-1  Only  one  responsible  source  and 
no  other  supplies  or  services  will  satisfy 
agency  requirements. 

1206.302-2    Unusual  and  compelling  urgency. 

1206.302-7    Public  interest 

1206.303  Justifications. 
1206.303-1     Requirements. 

1206.304  Approval  of  the  justification. 

1206.305  Availability  of  the  justification. 

Subpart  1206.5— Competition  Advocates 

1206.501    Requirement. 

Authority:  41  U.S.C.  253  et.  seq..  10  U.S.C. 
2301  et.  seq..  41  U.S.C.  403  et  seq..  as 
amended  by  Pub.  L  98-360. 

1206.003    Definitions. 

"Head  of  the  procuring  activity",  as 
used  in  this  part  shall  be  synonymous 
vfith  "head  of  the  agency"  as  defined  in 
1202.170(c). 

"Procuring  activity",  as  used  in  this 
part,  shall  be  synonymous  with 
"Administration"  as  defined  in 
1202.170(b). 

Subpart  1206.1— Fun  and  Open 
Competition 

1206.102    Use  of  competitive  procedures. 

(a)  Contracting  officers  shall  ensure 
that  the  special  competition 
requirements  for  acquiring  automatic 
data  processing  and  telecommunications 
equipment,  software,  or  services  are 
met.  These  requirements  currently  are 
set  forth  in  the  Federal  Information 
Resources  Management  Regulation 
(FIRMR).  Chapter  201  of  Title  41.  Code 
of  Federal  Regulation. 

(b)  Prior  to  proceeding  with  a  contract 
award,  contracting  officers  shall  review 
all  competitive  solicitations  which 
produce  only  one  offer  from  responsible 
sources.  The  contracting  officer  shall 
attempt  to  ascertain  the  reasons  for  the 
lack  of  response  and  shall  place  a 
written  statement  in  the  contract  file 
documenting  his  conclusions  regarding 
the  lack  of  competition  under  the 
solicitation.  The  contracting  officer  shall 


provide  a  copy  of  the  statement  to  the 
procuring  activity  competition  advocate 
and  the  Senior  Competition  Advocate. 
Should  the  contracting  officer  conclude 
that  the  solicitation  was  structured  or 
conducted  in  a  manner  which  did  not 
provide  for  full  and  open  competition, 
the  contracting  officer  shall  either 
cancel  the  solicitation  or  shall  proceed 
to  justify  the  award  under  FAR  Subpart 
6.3. 

Subpart  1206.3— Other  Than  Full  and 
Open  Competition 

1206.302    Circumstances  permitting  ottier 
tttan  fun  and  open  competition. 

1206.302-1    Only  one  responsit>le  source 
and  no  otiter  supplies  or  services  wiH 
satisfy  agency  requirements. 

No  unsolicited  proposal,  regardless  of 
dollar  amount,  may  be  considered  for 
award  under  this  authority  until  it  is 
reviewed  and  approved  by  the  Senior 
Competition  Advocate.  This  approval  is 
in  addition  to  that  approval  stipulated  at 
1206.304.  For  unsolicited  proposals  with 
an  estimated  value  in  excess  of  $200,000, 
this  approval  may  be  obtained  through 
the  Department's  Prenotification  Process 
implemented  by  DOT  Order  4200.16, 
Prenotification  Review  of  Proposed 
Acquisition  and  Assistance  Actions  and 
Related  Matters. 

1206.302-2    linusual  and  compelHng 
urgency. 

The  contracting  officer  shall  ensure 
that  the  justification  supporting  the  use 
of  this  authority  is  approved  prior  to 
contract  award  unless  immediate  loss  of 
life  or  property,  or  other  equally 
compelling  circumstances,  are  involved. 
When  such  a  compelling  circumstance 
exists,  the  contracting  officer  should 
inform  the  approving  official  of  the 
action  at  the  earliest  opportunity, 
preferably  before  award.  In  cases 
involving  approval  after  award,  the 
justification  required  by  FAR  6.303  shall 
contain  a  summary  of  facts  justifying 
approval  after  award,  including  a 
statement  of  the  number  of  days  that 
were  available  to  execute  the 
justification  prior  to  award. 

1206.302-7    Public  Interest 

(a)  The  operating  administrations 
shall  coordinate  and  process  all 
requests  for  a  Secretarial  determination, 
under  this  authority,  through  the  Senior 
Competition  Advocate.  The  Senior 
Competition  Advocate  shall  review  the 
request  and  shall  prepare  a 
recommendation  to  the  Secretary 
regarding  the  merits  of  the  request. 

(b)  The  request  must  be  submitted  by 
the  head  of  the  procuring  activity. 


(c)  All  supporting  documentation  and 
a  proposed  determination  and  findings 
must  accompany  the  request. 

1206.303  Justifications. 

1206J03-1    Requirements. 

The  requirements  of  1206.302-2  must 
be  met  for  justifications  approved  after 
contract  award. 

1206.304  Approval  Of  the  iustification. 

(a)  The  justification  for  other  than  full 
and  open  competition  shall  be  approved 
by  the  following  officials; 

(1)  For  proposed  acquisitions 
estimated  between  $25,000  and  $100,000: 

(i)  For  all  Administrations  except  the 
Coast  Guard:  The  individuals  cited  at 
1202.170(d)  under  the  definition  of 
"Head  of  Contracting  Activity." 

(ii)  For  the  Coast  Guard:  The 
individuals  cited  at  1202.170(d)  under 
the  definition  of  "Head  of  Contracting 
Activity,"  except  that  for  the  following 
units  the  justification  shall  be  approved 
by  the  commanding  officer  of  that  unit 
(redelegable  to  the  individual  of  that 
unit  with  comptroller  authority): 

(A)  Commanding  Officer,  U.S.  Coast 
Guard  Aircraft  Repair  and  Supply 
Center,  Elizabeth  City,  North  Carolina. 

(B)  Commanding  Officer,  U.S.  Coast 
Guard  Supply  Center,  Brooklyn.  New 
York. 

(C)  Commanding  Officer,  U.S.  Coast 
Guard  Training  Center,  Cape  May,  New 
Jersey. 

(D)  Commanding  Officer,  U.S.  Coast 
Guard  Training  Center.  Petaluma, 
California. 

(E)  Commanding  Officer,  U.S.  Coast 
Guard  Yard,  Baltimore.  Maryland. 

(F)  Commanding  Officer,  Electronics 
Engineering  Center,  Wildwood,  New 
Jersey. 

(G)  Commander.  Coast  Guard 
Activities,  Europe,  London. 

(H)  Commanding  Officer,  U.S.  Coast 
Guard  Reserve  Training  Center, 
Yorktown.  Virginia. 

(I)  Commanding  Officer,  Facilities 
Design  &  Construction  Center,  (West) 
Seattle.  Washington. 

(J)  Commanding  Officer,  Facilities 
Design  &  Construction  Center.  (East) 
Norfolk,  Virginia. 

(K)  Commanding  Officer,  U.S.  Coast 
Guard  Pay  and  Personnel  Center, 
Topeka,  Kansas. 

(L)  Office  of  Resident  Inspector,  U.S. 
Coast  Guard.  Middletown,  Rhode 
Island. 

(M)  Office  of  Resident  Inspector,  U.S. 
Coast  Guard,  Bath,  Maine. 

(N)  Office  of  Resident  Inspector,  U.S. 
Coast  Guard.  Lockport,  Louisiana. 

(O)  Office  of  Resident  Inspector,  U.S. 
Coast  Guard.  Seattle,  Washington. 
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(P)  Commanding  O^icer,  Aircraft 
Program  Office.  U.S.  Coast  Guard. 
Grand  Prairie.  Texas. 

(Q)  Commanding  OfHcer.  U.S.  Coast 
Guard  Air  Station,  Washington  National 
Airport,  Washington,  D.C. 

(R)  Commanding  Officer,  U.S.  Coast 
Guard  Aviation  Training  Center.  Mobile. 
Alabama. 

(S)  Commanding  Officer,  U.S.  Coast 
Guard  Station.  Alexandria,  Virginia. 

(2)  For  proposed  acquisitions  over 
$100,000  but  not  exceeding  $1,000,000: 
The  procuring  activity's  competition 
advocate. 

(3)  For  proposed  acquisitions  over 
$1,000,000  but  not  exceeding  $10,000,000: 
The  procuring  activity's  competition 
advocate  and  the  following:  1 

(i)  The  Assistant  Secretary  for   ' 
Administration  for  OST  Acquisitions; 

(ii)  The  Administrator  or  Deputy 
Administrator  the  Commandant  or  Vice 
Commandant  for  acquisitions  of  their 
administrations. 

(4)  For  proposed  acquisitions  over 
$10,000,000:  The  approval  authorities 
cited  in  1206.304(a)(3)  and  the  following: 

(i)  The  Senior  Procurement  Executive. 

(ii)  The  Assistant  Secretary  for 
Administration  in  the  absence  of  the 
Senior  Procurement  Executive. 

(b)  The  approval  authorities  cited  in 
1206.304(a)  may  not  be  delegated; 
however,  individuals  acting  in  the  place 
of  these  approving  officials  do  have  the 
authority  cited  in  1206.3O4(a]. 

(c)  Legal  review  shall  be  obtained 
when  appropriate. 

(d)  In  addition  to  the  approvals 
stipulated  in  1206.304(a),  all  class  ' 
justifications  for  other  than  full  and 
open  competition  must  be  reviewed  and 
approved  by  the  Senior  Competition 
Advocate.  'This  approval  should  be 
obtained  prior  to  processing  the 
approvals  required  under  1206.304(a). 

1206.305    Availabilfty  of  ttM  Justification. 

The  contracting  officer  shall  forward  a 
copy  of  all  approved  justifications  for 
other  than  full  and  open  competition, 
including  supporting  documentation,  to 
the  Senior  Competition  Advocate  within 
10  working  days  of  approval.  A  copy  of 
the  CBD  synopsis,  or  a  copy  of  the 
synopsis  waiver,  should  be  attached  to 
the  justification. 

Sut)part  1206.5 — Competition 
Advocates 

1206.501    Requirement 

(a)  The  Secretary  shall  appoint  a 
Senior  Competition  Advocate  (SCA)  and 
procuring  activity  competition       I 
advocates.  I 

(b)  The  SCA  shall— 

(1)  Act  as  the  agency  competitiqn 
advocate; 


(2)  Oversee  and  coordinate  the 
acdvilies  of  the  competition  advocates 
in  the  operating  administrations; 

(3)  Act  as  the  Secretary's  principal 
advisor  regarding  competition  issues. 

(c)  The  head  of  each  op>erating 
administration  shall  recommend  to  the 
Secretary,  in  writing,  a  procuring 
activity  competition  advocate  for  the 
administratioa  The  advocate  must  be  a 
member  of  the  Senior  Executive  Service 
or  a  flag  officer.  The  head  of  the 
operating  administration  shall  forward 
the  recommendation  letter  through  the 
SCA. 

(d)  The  head  of  the  operating 
administration  may  appoint  competition 
advocates  in  headquarters  and  field 
contracting  offices  to  assist  the 
procuring  activity  competition  advocate. 
Such  individuals  shall  not  have  approval 
authority  under  1206J04. 

(e)  The  head  of  each  operating 
administration  shaH  make  available 
professional  contracting  and  engineering 
staff  to  support  the  competition 
advocates. 

PART  1207— ACQUISmON  PLANNING 
Subpart  1207.1— Acquit  iMoo  Plans 

Sec. 

1207.102    Policy. 

Subpart  1207.3 — Contractor  Versus 
Government  Performance 

12O7.30Z    General 

1207.305    Solicitation  provision  and  contract 

clause. 
1207.307    Appeals. 
1207.370    A-7e  preward  surveys. 

Subpart  1207.4 — Equfpment  Lease  or 
Purcttase 

1207.401    Acquisition  considerations. 

Authority:  Sec.  205(c).  Federal  Property  and 
Administrative  Services  Act.  as  amended  (50 
U.S.C.  486(c)).  4«  CFR  1.301;  49  CFR  1.59. 

Subpart  1207.1— Acquisition  Plans 

1207.102    Poncy 

The  Department  has  implemented  its 
acquisition  planning  system  in  DOT 
Orders  in  the  4200  Series,  which  are 
available  for  inspection  in  DOT 
contracting  offices.  This  system  meets 
the  criteria  prescribed  in  FAR  Subpart 
7.1  covering  major  projects.  Planning  for 
smaller  projects  is  the  responsibility  of 
the  agency  head. 

Subpart  1207.3— Contractor  Versus 
Government  Performance 

1207.302    GeneraL 

The  Department's  implementation  of 
OMB  Circular  A-76  and  FAR  Subpart 
7.3  is  set  forth  in  DOT  Order  4400.2C, 
Performance  of  Commercial  Activities, 
which  is  availa'ole  for  inspection  in  DOT 
Contracting  Offices. 


1207  J06 
contract  clause. 


(a)  The  contracting  officer  shall  insert 
the  clause  at  1252.207-70. 
Implementation  of  Right  of  First  Refusal 
of  Employment,  in  addition  to  the  FAR 
clause  at  52.207-3.  Right  of  First  Refusal 
of  Employment,  and  in  contracts  in 
which  required  contractor  performance 
causes  Federal  employees  to  be 
adversely  affected.  This  clause  is 
required  in  solicitations  and  contracts  as 
stipulated  herein,  ontil  that  time  whea 
the  FAR  specifies  contractual  provisions 
for  the  implementation  of  right  of  first 
refusal. 

(b)  Contracting  officers  shall  include 
in  all  A-76  solicitations  for  sealed  bids  a 
preaward  survey  clause  substantially 
the  same  as  that  specified  at  1252.21^- 
71,  Financial  and  Technical  Ability. 
Some  negotiated  and  two-step  forms  of 
contracting  use  technical  proposals  to 
determine  how  well  offerors 
understands  the  statement  of  work.  The 
clause  stipulated  at  1252.207-71. 
Financial  and  Technical  Ability,  may  be 
adapted  and  included  as  evaluation 
factors  in  negotiated  solicitations. 


1207.307 

The  Department's  appeals  procedures 
required  by  OMB  Circaiar  Ar-7e  and 
FAR  7.307  are  set  forth  in  DOT  Oder 
440a2C 

1207.370     A-76  preaward  surveys. 

When  soliciting  under  sealed  bid 
methodology,  contracting  officers  shall 
normally  conduct  a  preaward  survey,  as 
described  in  Chapter  6  of  the 
Supplement  to  A-76,  with  the  contractor 
with  the  lowest  responsive  bid,  if  the 
contractor's  adjusted  cost  on  the  cost 
comparison  form  is  less  than  the 
Government's  costs.  However,  a 
preaward  survey  will  not  be  conducted 
when  the  contractor  alleges  a  mistake  in 
bid  and  is  allowed  to  withdraw  the  bid 
for  obvious  reasons  in  accordance  with 
FAR  14.406.  If  the  contractor  which 
submitted  the  low  bid  is  not  determined 
to  be  responsible,  the  next  contractor 
whose  adjusted  costs  are  lower  than  the 
Government's  costs  shall  normally  be 
subject  to  a  preaward  survey. 

Sut>part  1207.4 — Equipment  Lease  or 
Purcttase 

1207.401    Acquisition  considerations. 

The  evaluation  required  by  FAR  7.401 
shall  be  documented  whenever 
contracting  for  the  lease  of  equipment. 


PART  1208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

Subpart  1208.1— Excess  Personal  Property 

Set: 

l2«8.io;;    Policy. 

Subpart  1208.4— Ordering  From  Federal 
Supply  Sctiedules 

1208.401     General. 

Autliority:  Sec.  205(c),  Federal  Property  and 
Administrative  Services  Act,  as  amended  (40 
U.S.C.  486(c)),  48  CFR  1.301,  49  CFR  1.59. 

Subpart  1208.1— Excess  Persona! 
Property 

1206.102    Policy. 

DOT  Administrations  shall  use  excess 
personal  property  as  the  first  source  of 
supply  when  practicable.  The  HCA  shall 
ensure  that  procurement  requests  to 
acquire  personal  property  are  reviewed 
by  the  appropriate  property 
management  organization  to  determine 
if  requirements  are  available  from 
excess  sources. 

Subpart  1208.4— Ordering  From 
Federal  Supply  Sctiedules 

1208.401  General. 

Contracting  officers  shall  consult  the 
Federal  Information  Resources 
Management  Regulation  (FIRMR)  when 
ordering  automatic  data  processing 
(ADP)  or  telecommunications  equipment 
and  services  under  multiple  award 
schedules.  Special  procedures  for 
ordering  such  equipment  and  services 
are  set  forth  in  the  FIRMR.  Chapter  201 
of  Title  41.  Code  of  Federal  Regulations. 

PART  1209— CONTRACTOR 
QUALIFICATIONS 

Subpart  1209.1— Responsible  Prospective 
Contractors 

Sec. 

1209.104    Standards. 

Subpart  1209.3— First  Artide  Testino  and 
Approval 

1209.302    General. 

Subpart  1209.4— Debarment.  Suspension, 
and  Ineligibility 

1209.402  Policy. 

Subpart  1209.5— Organizational  Conflicts  of 
Interest 

1209.503    Waiver. 

1209.508    Solicitation  provision  and  contract 

clause. 
1209.508-1    Solicitation  provisions. 

Authority:  Sec.  205(c),  Federal  Property  and 
Administrative  Services  Act.  as  amended  (40 
U.S.C.  486(c)):  48  CFR  1.301:  49  CFR  1.59. 


Subpart  1209.1— Responsible 
Prospective  Contractors 

1209.104    Standards. 

DOT  Form  DOTF  4220.1, 
Determination  of  Prospective  Contractor 
Responsibility,  may  be  used  to 
document  the  determination  of  a 
prospective  contractor's  responsibility. 

Subpart  1209.3— First  Article  Testing 
and  Approval 

1209.302    General. 

The  procurement  request  initiator 
shall  prepare  a  written  statement 
addressing  the  factors  enumerated  in 
FAR  9.302  whenever  first  article  testing 
and  approval  is  required.  This  statement 
shall  be  forwarded  with  the 
procurement  request. 

Subpart  1209.4— Debarment, 
Suspension,  and  Ineligibility 

1209.402    Policy. 

DOT  procedures  to  implement  the 
policy  of  FAR  9.402  are  set  forth  in  DOT 
Order  4200.5  "Government-Wide 
Debarment,  Suspension  and 
Ineligibility." 

Sul>part  1209.5— Organizational 
Conflicts  of  Interest 

1209.503    Waiver. 

In  the  rare  instances,  when  necessary, 
the  agency  head  is  authorized  to 
approve  waivers  in  accordance  with 
FAR  9.503.  This  authority  may  not  be 
redelegaled  below  the  level  of  HCA. 

1209.506    Solicitation  provisions  and 
contract  clause. 

1209.508-1    Solicitation  provisions. 

In  additon  to  the  provision  discussed 
at  FAR  9.508-1  (used  where 
appropriate),  the  contracting  officer  may 
insert  the  provision  at  1252.209-71 
"Disclosure  of  Conflicts  of  Interest"  in 
solicitations  for  negotiated  acquisitions 
(see  also  1215.407(a)). 

PART  1210— SPECIFICATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

1210.004    Selecting  specifications  or 

descriptions  for  use. 
1210.004-70    Brand  name  products  or  equal. 
1210.004-71     Limits  on  the  use  of  brand  name 

or  equal  purchase  descriptions. 
1210.004-72    Solicitations,  brand  name  or 

equal  descriptions. 
1210.004-73    Offer  evaluation  and  award. 

brand  name  or  equal  descriptions. 
1210.007    Deviations. 
1210.011    Solicitation  provisions  and 

contract  clauses. 
1210.011-70    Solicitation  provision. 


Authority:  Sec.  205(C).  Federii!  Properly 
and  Administrative  Services  Act.  as  amended 
(40  U.S.C.  486(c)).  48  CFR  1.301:  49  CFR  1.59. 

1210.004    Selecting  specifications  or 
descriptions  for  use. 

1210.004-70    Brand  name  products  or 
equal. 

(a)  General.  Consistent  with  the 
policy  stated  in  FAR  10.004(b)(2),  DOT 
acquisitions  will  generally  not  be  based 
on  a  specifically  identified  product  or 
feature(s)  thereof.  However,  under 
unusual  circumstances  such  an 
approach  may  be  used  as  described 
below. 

(b)  Citing  brand  name  products.  Brand 
name  or  equal  purchase  descriptions 
shall  cite  all  brand  name  products 
known  to  be  acceptable  and  of  current 
manufacture. 

(c)  Specifying  essential 
characteristics.  (1)  Brand  name  or  equal 
purchase  descriptions  shall  specify  each 
physical  or  functional  characteristic  of 
the  product  that  is  essential  to  the 
intended  use.  Failure  to  do  so  may  result 
in  a  defective  solicitation  and  the 
necessity  to  resolicit  the  requirement. 
(See  1210.004-73)  Care  must  be  taken  to 
avoid  specifying  characteristics  that 
cannot  be  shown  to  materially  affect  the 
intended  end  use  and  which 
unnecessarily  restrict  competition.  (2) 
When  describing  essential 
characteristics,  permissible  tolerances 
should  be  indicated.  Avoid  specifying  a 
characteristic  (e.g.  a  specific  dimension) 
of  a  brand  name  product  unless  it  is 
essential  to  the  Government's  need.  The 
contracting  officer  must  be  able  to 
justify  the  requirement. 

1210.004-71    Limits  on  the  use  of  brand 
name  or  equal  purctuse  descriptions. 

(a)  General.  The  use  of  brand  name  or 
equal  purchase  descriptions  in 
solicitations  is  intended  to  promote 
competition  by  encouraging  the  offering 
of  products  that  are  equal  in  all  material 
respects  to  brand  name  products  cited  in 
such  descriptions.  Identification  by 
brand  name  does  not  indicate  a 
preference  for  the  products  mentioned 
but  indicates  the  quality  and 
characteristics  of  products  that  will 
meet  the  Government's  needs.  Where  a 
component  of  an  item  is  described  in  the 
solicitation  by  a  brand  name  or  equal 
purchase  description  and  the  contracting 
officer  determines  that  application  of  the 
provision  at  1252.210-71  would  be 
impracticable,  the  requirement  to 
include  the  entry  described  in  1210.004- 
72(a)  shall  not  apply.  If  the  provision  is 
included  in  the  solicitation  for  other 
reasons,  there  also  shall  be  included  in 
the  solicitation  a  statement  to  identify 
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cither  the  component  parts  (described 
by  brand  name  or  equal  descriptions)  to 
which  the  provision  applies  or  those  to 
which  it  does  not  apply.  This  also 
applies  to  accessories  related  to  an  end 
item  where  a  brand  name  or  equal 
purchase  description  of  the  accessories 
is  a  part  of  the  description  of  an  end 
item.  Brand  name  or  equal  descriptions 
shall  not  be  used  to  acquire  a  parbcular 
product  under  the  guise  of  competitive 
acquisition  to  the  exclusion  of  other 
products  that  would  meet  the  actual 
needs. 

(b)  Small  purchases.  In  small 
purchases  within  the  open  market 
limitations,  brand  name  policies  and 
procedures  shall  be  applicable  to  the 
extent  practical. 

(c)  ApprovaJ  required.  A  statement 
approvied  at  least  one  level  above  the 
contracting  officer  shall  be  included  in 
the  contract  file  to  justify  use  of  brand 
name  products  or  brand  name  or  equal 
purchase  descriptions. 

1210.004-72    Solicitations,  brand  name  or 
equal  descriptions. 

(a)  An  entry  substantially  as  follows 
shall  be  prominently  inserted  in  the  item 
listing  after  each  item  or  component  part 
of  an  end  item  to  which  a  brands  name 
or  equal  purchase  description  applies. 

Bidding  on:    

Manufacturer's  Name:    

Brand: 

No.: 

(b)  Because  bidders  frequently 
overlook  the  requirements  of  the 
provision  at  1252.210-70  "Brand  Name 
or  Equal,"  the  following  note  shall  be 
inserted  in  the  item  listing  after  each 
brand  name  or  equal  item  (or  component 
part),  or  at  the  bottom  of  each  page, 
listing  several  such  items,  or  in  a 
manner  that  may  otherwise  direct  the 
offeror's  attention  to  this  clause. 

Offerors  offering  other  than  brand  name 
items  Identified  herein  should  furnish  with 
their  offers  adequate  information  to  ensure 
that  a  determination  can  be  made  as  to 
equality  of  the  productts)  offered  (see  the 
provision  "brand  name  or  equal"  set  forth  in 
section  1252.210-70  of  the  Transportation 
Acquisition  Regulation). 

(c)  If  offeror  samples  are  requested  for 
brand  name  or  equal  acquisitions,  the 
above  notice  shall  not  be  included  in  the 
solicitation. 

1210JW4-73    Offer  evaluation  and  award, 
brand  name  or  equal  descriptions. 

An  oiler  may  not  be  rejected  for 
failure  of  the  o^ered  product  to  equal  a 
characteristic  of  a  brand  name  product 
if  it  was  not  specified  in  the  brand  name 
or  equal  description.  However,  if  it  is 
clearly  established  that  the  unspecified 
characteristic  is  essential  to  the 


intended  end  use.  the  solicitation  is 
defective  and  no  award  may  be  made.  In 
such  cases,  the  contracting  officer 
should  resolicit  the  requiresient,  using  a 
purchase  description  that  sets  forth  the 
essential  characteristics. 

1210.007    Deviattons. 

Tlie  head  of  the  contracting  activity  is 
the  designated  official  responsible  for 
ensuring  that  Federal  specifications  are 
used  and  exceptions  and  deviations  are 
justified  in  accordance  with  FAR 
10.007(a). 

1210.011    SoHcitatton  provisions  and 
contract  clauses. 

12ia»11-70    Solcttation  provision. 

The  contracting  officer  shall  include 
the  provision  at  1252.210-70.  "Brand 
Name  or  Equal"  in  soMcitations  for     ' 
which  a  brand  name  or  equal  purchase 
description  is  used. 

PART  1212— CONTRACT  DELIVERY 
OR  PERFORMANCE 

AHdwfity:  Sec.  205(c).  Federal  Property  and 
Administrative  Services  Act,  as  amended  (40 
U.S.C.  4a6(c)).  48  CFR  t  JOl;  49  CFR  l.sa 

Subpart  1212.70— Delays 

1212.7001    Delays 

The  contracting  officer  shall  insert  the 
clause  at  1252.212-71  "Notice  of  Delay" 
in  all  DOT  contracts  except  fixed-price 
construction  solicitations  and  contracts. 
The  notice  requirements  may  be 
modified  for  short-term  contracts,  as 
appropriate. 

PART  1213— SMALL  PURCHASE  AND 
OTHER  SIMPUFIED  PURCHASE 
PROCEDURES 

Subpart  1213.1— Gsncral 

Sei:. 

1Z13.106    Competition  and  price 

reasonableness. 
1213.106-70    Data  to  support  small  purchases 

over  Si  .000. 
1213.107    Solicitation  and  evaluation  of 

quotations. 

Sutipaft  1213.2— Blanket  Purchaae 
Agreements 

1213.2    General. 

1213.203    Establishment  of  blanket  purchase 

agreements. 
1213.203-1     General. 

Subpart  1213.3— Fast  Payment  Procedure 

113.302    Conditions  for  use. 
Subpart  1213.4— Imprest  Fund 

1213.403  Agency  responsibilities. 

1213.404  Conditions  for  use. 

1213.405  Procedures. 

Subpsrt  1213.5— PurclwseOnfsrs 

1213.505    I^l^chase  order  and  related  forms. 


SQCb 

1 21 3.505-2    Ageacy  order  forma  in  Heu  of 

Optional  Forms  347  and  348. 
1213.505-3    Standard  Form  44,  Purchuse 
Order-Invoice- Voucher. 
Authority:  Sec.  205(C).  Federal  Property 
and  Administrative  Services  Act.  as  amended 
(40  U5.C.  4a8(cl).  48  CFR  1  JOl:  49  CFR  1.59. 

Sul>part  1213.1— General 
1213.106    Competition  and  price 
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officers  nay  spprove  requisitions  nsing 

imprest  funds. 


1213.106-70    DatatDSuppeit) 
purctiases  over  $1,000. 

Form  DOT  F  4230.1.  Small  Purchase 
Summary,  may  be  used  to  satisfy 
documentation  requirements  of  FAR 
13.106(c). 

121X107    SolicMatlon  and  evaluation  of 
^MOtations. 

Standard  Form  18,  Request  For 
Quotations,  shall  be  used  to  obtain 
written  quotatioDS  as  (H^scribed  in  FAR 
13.107(a)  unless  an  administration 
equivalent  form  has  been  authorized  for 
use  by  the  Senior  Procurement 
Executive.  (See  FAR  53.103). 

Subpart  1213^2— Blanket  Purchase 
Agreements 

1213.201    General. 

The  head  of  the  contracting  activity 
may  require  that  only  contracting 
officers  make  purchases  under  a  blanket 
purchase  agreement  (BPA). 

1213.203    Establishment  of  blanket 
purchase  agreements. 

12t3L203-t    GanersL 

Optional  Form  347,  Order  for  Supplies 
or  Serx'ices,  shall  be  used  for  BPAs 
unless  and  administration  equivalent 
form  has  been  authorized  for  use  by  the 
senior  procurement  executive. 

Subpart  1213.3— Aat  Payment 
Procedure 

1213.302    Conditions  for  Use. 

The  agency  head  may  establish  higher 
dollar  limitations  than  those  specified  at 
FAR  13.302(a)  for  specified  activities  or 
items. 

Subpart  1213.4— Imprest  Fund 

1213.403    Agency  responsibilities. 

(a)  Regulations  governing  the  use  and 
administration  of  hnpirest  Funds  within 
the  Department  are  contained  in  DOT 
Order  2770.7A,  Imprest  Fund  Manual. 

(b)  Heads  of  contracting  activities 
(HCAs)  shall  estaUiak  prnr hjmss  km. 
designation  otpmrnmamt-matki 
approve  reqn 
piut:bases  using 
may  require  thataaiy 


1213.404-1    CondMensfort 

The  Department  has  implemented  its 
imprest  fund  procedures  and  policy  in 
DOT  Order  2770.7A,  Imprest  Fund 
Manual. 

1213.405    Procedures. 

(a)  The  individoal  makiag  an 
approved  purchase  from  the  imprest 
fund  shall  be  responsible  for  compliance 
with  the  docimrentation  requirements  of 
FAR  13.405(f)  and  DOT  Order  2770.7A. 
Chapter  6. 

(b)  The  individual  having  acquisition 
authority  to  approve  purchases  from  the 
imprest  fund  shall  be  responsible  for 
checking  the  authorized  purchase 
requisition  for  compliance  with  the 
internal  control  requirements  mandated 
by  DOT  Order  2770.7A.  Chapter  6, 
Paragraph  2a. 

Subpart  1213.5— Purchase  Orders 

1213.505    Purchase  order  and  rslatod 
forms. 

1213.505-2    Agency  order  forms  in  Meu  of 
Optional  Forms  347  snd  348. 

Optional  Forms  347  and  348  shall  be 
used  as  prescribed  in  FAR  lasos  unless 
an  administration  equivalent  form  has 
been  authorized  for  use  by  the  agency 
head.  Exceptions  may  be  granted,  on  a 
case  by  case  basis,  in  order  to 
accommodate  compnter-generated 
purchase  order  forms.  Exception 
ai^troval  for  overprinting  (PAR  53.104)  is 
not  needed. 

1213.505-S    Standard  Form  44  PurclMss 
Order-Invoice-Voucher. 

(a)  In  addition  to  the  procedures  in 
FAR  13.505-3;  DOT  Order  42302 
Standard  Form  44  [SF**),  Pordiase 
Order-Invoice- Voucher  ctmtains 
guidance  on  the  use  of  Standard  Form 
44. 

(b)  Agency  heads  are  responsible  for 
establishing  procedures  to  control  the 
use  of  Standard  Form  44  and  accounting 
for  all  purchases  made  using  the  form, 
including: 

(1)  Maintenance  of  a  list  of  designated 
individuals  authorized  to  make 
purchases  using  the  form; 

(2)  Controls  for  issuance  of  the  form  to 
authorized  individuals;  and 

(3)  Review  of  purchase  transactimis 
using  the  form  to  assure  compliance 
with  authorized  procedures. 


PART  1214-SEALED  BIDOfNG 
Subpart  1214.2— Solicitation  of  Bkto 

Sec. 

1214.201    Preparation  of  imritations  for  bids. 
1214.201-1    Umform  contract  format. 
1214  J02    General  rules  for  solicitation  of 

bids. 
1214.202-4    Bid  samples. 
1214.202-5    Descriptive  literature. 
1214.205    Solicitation  mailing  lists. 
1214.205-1    Establishment  of  lists. 
1214.208    Amendment  of  invitations  for  bids. 

Subpart  1214.3— SubmlsskMi  of  Bids 
1214.302    Bid  •ubmisrion. 

Subpsrt  1214.4— Opening  of  BMs  and 
Award  of  Contract 

1214.406    Mistakes  in  bids. 

1 214.400-3    Other  mistakes  disclosed  before 

award. 
1214.400-4    Mistakes  after  award. 
1214.408    InfonnatkHi  to  bidders. 
1214.408-2    Award  of  classified  contracts. 
1214.470    Revalidation  of  requirements 

(sealed  bidding). 

Subpal  1214.5— Two-step  Sealed  Bidding 
1214.501    CeneraL 

Authority:  SectkHt  205(C),  Federal  Property 
and  Administrative  Services  Act,  as  amended 
(40  U.S.C  48a(c)).  48  CFR  1.301;  49  CFR  1.59. 

Subpart  1214.2— Solicitation  of  Bids 

1214.201    Preparation  of  fewKattona  for 
bids. 


1214.201-1 

In  those  cases  where  the  uniform 
contract  format  need  not  be  used,  the 
contract  still  should  be  structured  to 
conform  to  the  various  uniform  contract 
format  sections  as  closely  as  is 
practicable. 

1214.202    Gensrst  rules  fOfSoHcltlton  of 
bMs. 

1214.202-4    BM  samples. 

The  justiflcation  required  by  FAR 
14.202-4(d)  shall  be  prepared  by  the 
requiring  activity  and  approved,  in 
wrriting,  by  the  contracting  officer. 


1214J202-5 

The  justification  required  by  FAR 
14.202-5(c)  shall  be  prepared  by  the 
requiring  activity  and  approved,  in 
writing,  by  die  contracting  officer. 

1214.205    8olidla«on  maNbig  lets. 

1214.205-1    Estabnshment  of  lists. 

Requests  for  supplemental 
information  shall  be  attached  to  the 
Standard  Form  129  and  fowarded  to 
potential  suppliers  for  completion. 

1214JMW   Amendment  of  kivHatlons  for 
bids. 

Amendments  which  are  substantive  in 
nature  shall  be  subject  to  the  same  - 


review  process  as  was  required  for 
issuance  of  the  solicitation. 

Subpart  1214.3— Submission  of  Bids 

1214.302    BM  submission. 

As  permitted  by  FAR  14.302(b),  a 
telegraphic  bid  may  be  communicated 
by  means  of  a  telephone  call  to  the 
designated  office. 

Subpart  1214.4— Opening  of  Bids  and 
Award  of  Contract 

1214.406    Mistakes  In  bids. 

1214.406-9    Other  mMakesdisckMed 
before  award. 

The  head  of  the  contracting  activity  ia 
authorized  to  make  the  determinations 
under  FAR  14.406-^  (a),  (b),  (c),  and  (d). 
This  authority  may  not  be  redelegated. 
Any  doubtful  case  under  FAR  14.406-3 
may  be  forwarded  for  advance  decision 
to  the  Comptroller  General,  with  a  copy 
to  the  procurement  executive. 


1214.406-4    MMakesafleri 

The  contracting  officer  shall  make  the 
determination  required  by  FAR  14.406- 
4(b)  after  coordination  with  legal 
counsel. 

1214.400    Infofmatkjfi  to  bidders. 

1214.406-2    Award  of  classified  contracts. 

Each  administration  having  access  to 
classified  information  during  the 
acquisition  process  shall  comply  witb 
appropriate  security  procedures. 

1214.470    RsvaOdaOon  Of  rsquirements 
(sealed  bkkJingV 

In  every  case  where  a  procurement 
action  has  been  in  process  for  more  than 
1  year  from  the  date  of  the  Procurement 
Request,  the  contracting  officer  shall 
revalidate  user  needs  wdiich  justify  the 
procurement  action  prior  to  contract 
award.  The  revalidation  must  be 
accomplished  within  three  months  of 
contract  award. 

Subpart  1214.5— Two-Step  Sealed 
Bidding 


1214.501 

As  a  matter  of  policy,  two-step  sealed 
bidding  procedures  shall  not  be  used  for 
those  acquisitions  which  meet  the  dollar 
threshold  established  for  formal  source 
selection  under  DOT  Order  4200.11, 
Source  Selection.  The  Senior 
Procurement  Executive  may  waive  this 
policy  in  individual  cases. 


44536     Federal  Register  /  Vol.  52.  No.  223  /  Thursday.  November  19.  1987  /  Rules  and  Regulations 


PART  121S-C0NTRACnNG  BY 
NEGOTIATION  | 

Subpart  1215.1— Gcfwral  Requirements  for 
Negotiation 


1215.106    Contract  clauses. 

1215.106-70    Key  personnel  and  facilities. 

1215.170    Pre-contract  costs. 

Sut>part  1215.4— Solicitation  and  Receipt  of 
Propoaais  and  Quotations 

1215.405  Solicitations  for  information  or 
planning  purposes. 

1215.406  Preparing  requests  for  proposals 
(RFPs)  and  requests  for  quotations 
(RFQs). 

1215.406-1    Uniform  contract  format 

1215.407  Solicitation  provisions. 

1215.408  Issuing  solicitations. 
1215.411    Receipt  of  proposals  and 

quotations. 
1215.413    Disclosure  and  use  of  information 
before  award. 

Subpart  1215.5— Unsolicited  Proposals 

1215.502    Policy. 

1215.506    Agency  procedures. 

Sut>part  1215.6— Source  Selection 

1215.605    Evaluation  factors. 
1215.612    Formal  source  selection. 
1215.612-70    Source  selection  officiaL 

Subpart  1215.8— Price  Negotiation 

1215.803    General. 

1215.604    Cost  or  pricing  data. 

1215.804-3    Exemptions  from  or  waiver  of 

submission  of  certified  cost  or  pricing 

data. 
1215.805    Proposal  analysis. 
1215.80&-4    Technical  analysis. 
1215.805-5    Field  pricing  support 

1215.807  Prenegotiation  objectives. 
1215.807-70    Contents  of  prenegotiation 

memorandum. 

1215.808  Price  negotiation  memorandum. 
1215.810    Should-cost  analysis. 

Subpart  1215.9— Profit 

1215.902    Policy. 
1215.905    Profit-analysis  factors. 
1215.905-70    Methods. 
1215.905-71    Profit/fee  objective  for  non- 
commercial enterprises. 

Subpart  1215.70— Revalidation  of 
Requirements  (Negotiated) 

1215.7000    Policy. 

Autliority:  Sec  205(c)  Federal  Property  and 
Administrative  Services  Act.  as  amended  (40 
U.S.C.  486(c)).  48  CFR  1.301;  49  CFR  1.59. 


Sut>part  1215.1— General 
Requirements  for  Negotiation 

121S.106    Contract  clauses. 


121S.10e-70    Key  personnel  and  facUities. 
Whenever  contractor  selection  (either 
sole  source  or  competitive  acquisition) 
has  been  substantially  predicated  on  the 
contractor's  possession  of  special 
capabilities  [i.e.  personnel  and/or 
facilities)  the  contracting  officer  shall 
include  the  clause  at  1252.215-71  "Key 


Personnel  and  Facilities"  in  the  awarded 
contract. 

1215.170    Pre-contract  costs.  ^ 

(a)  Except  as  authorized  in 
1215.170(b).  no  DOT  employee  shall 
encourage  or  authorize  any  potential 
contractor  to  incur  costs  prior  to 
contract  award. 

(b)  No  contract  provision  for 
reimbursement  of  a  contractor's 
precontract  costs  shall  be  negotiated  or 
included  in  any  contractual  document 
prior  to  approval  of  such  provision  by 
the  head  of  the  contracting  activity.  The 
request  for  HCA  approval  shall  include 
the  following: 

(1)  Identification  of  the  requirement; 

(2)  Name  of  the  proposed  contractor, 

(3)  Brief  description  of  the  work  for 
which  precontract  costs  are  necessary; 

(4)  Total  amount  of  pre-contract  costs 
involved  and  approximate  duration  of 
the  period  over  which  costs  will  be 
incurred; 

(5)  Reason(s)  why  use  of  pre-contract 
costs  are  necessary  and  in  the  best 
interest  of  the  Government. 

Subpart  1215.4— Solicitation  and 
Receipt  of  Proposals  and  Quotations 

1 2 1 5.405  Solicitations  for  information  or 
planning  purposes. 

All  determinations  to  issue 
solicitations  for  information  or  planning 
purposes  shall  be  approved  at  least  one 
level  above  the  contracting  officer. 

121 5.406  Preparing  requests  for 
proposals  (RFPs)  and  requests  tor 
quotations  (RFQs). 

1215.408-1    Uniform  contract  format 

In  those  cases  where  the  uniform 
contract  format  is  optional  or  does  not 
apply,  the  solicitation  and  contract 
should  be  structured  to  conform  to  the 
various  uniform  contract  format  sections 
as  closely  as  is  practicable. 

1 2 1 5.407  Solicitation  provisions. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  1252.209-71  "Disclosure 
of  Conflicts  of  Interest",  in  accordance 
with  1209.508-1. 

(b)  The  contracting  officer  may  insert 
a  provision  substantially  the  same  as 
that  at  1252.215-72,  Cost  Proposal 
Instructions,  in  requests  for  proposal 
when  cost  or  pricing  data  are  to  be 
obtained. 

(c)  When  automatic  data  processing 
(ADP)  hardware  and/or  software  will  be 
acquired  either  as  part  or  all  of  the 
acquisition,  contracting  officers  may 
include  Form  DOT  F.  4220.21  in  the 
request  for  proposal  (see  1253.215/70{a)). 
The  form  would  then  be  completed  by 


offerors  and  submitted  with  SF 1411  and 
other  supporting  data. 

1215.408    Issuing  soNdtationa. 

Each  administration  having  access  to 
classified  information  during  the 
acquisition  process  shall  comply  with 
appropriate  security  procedures. 

1215.41 1    Receipt  of  proposals  and 
quotations. 

The  requirement  set  forth  in  1215.408 
applies. 

1215.413   Disdosureanduseof 
information  before  award. 

The  alternate  procedure  at  FAR 
15.413-2  shall  be  used  in  lieu  of  those 
prescribed  at  FAR  15.413-1.  Each 
administration  shall  establish 
procedures  to  implement  this  section.  In 
so  doing,  the  principles  in  FAR  15.413-1 
(a)  and  (b)  and  the  stipulations 
contained  in  FAR  15.413-2(f)  shall  be 
followed. 

Subpart  1215.5— Unsolicited  Proposals 

1215.502    Policy 

Acceptance  of  unsolicited  proposals  is 
subject  to  the  requirements  of  1206.302- 
1. 

1215.506    Agency  procedures. 

(a)  Each  administration  shall  establish 
procedures  for  controlling  the  receipt, 
evaluation,  and  timely  disposition  of 
unsolicited  proposals. 

(b)  A  central  receiving  office  shall  be 
established  to  implement  these 
procedures.  Each  central  receiving  office 
shall: 

(1)  Serve  as  the  point  of  contact  with 
the  submitter; 

(2)  Maintain  records  showing  the 
receipt  and  status  of  unsolicited 
proposals;  and 

(3)  Coordinate  with  other 
administrations  or  other  Federal 
agencies  when  appropriate. 

(c)  An  information  copy  of  central 
office  designations  and  any 
implementing  instructions  will  be 
furnished  to  the  Senior  Procurement 
Executive. 

Subpart  1215.6— Source  Selection 

1215.605    Evaluation  factors. 

Actual  numerical  weights,  which  may 
be  employed  in  the  evaluation  of 
technical  proposals,  shall  not  be 
disclosed  in  the  solicitation. 

1215.612    Formal  source  selection. 

DOTs  procedures  for  formal  source 
selection  are  contained  in  DOT  Order 
4200.11,  Source  Selection,  which  is 
available  in  DOT  contracting  offices. 
The  procedures  described  in  this  DOT 
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Order  are  consistent  with  requirements 
of  the  FAR. 

1215.612-70    Source  selection  OfficiaL 

(a)  The  Secretary  or  Deputy  Secretary 
normally  shall  serve  as  the  Source 
Selection  Official  (SSO)  for  acquisitims, 
when: 

(1)  The  estimated  cost  exceeds 
$5,000,000;  or 

(2)  The  estimated  cost  does  not 
exceed  $5,000,000.  but  the  selected 
source  is  likely  to  receive  funding  for  a 
future  phase  or  phases  of  the  same 
project  and  the  aggregate  amount  for 
such  funding  (including  the  current 
acquisition)  is  estimated  to  exceed 
$5,000,000. 

(b)  The  Assistant  Secretary  for 
Administration  normally  shall  serve  us 
SSO  for  all  other  formal  source 
selections. 

(c)  The  authorities  in  1215.612-71(a) 
and  1215.612-71  (b)  may  be  delegated  for 
individual  acquisitions. 

Subpart  1215.8— Price  Negotiation 

1215.803  GeneraL 

(a)  The  procurement  request  initiator 
shall  provide,  as  part  of  the  procurement 
request,  an  independent  Government 
estimate  for  all  acquisitions  in  excess  of 
$25,000.  This  estimate  shall  include,  to 
the  extent  applicable,  the  major  cost 
areas  of  labor  (by  category),  materials, 
travel,  consultant,  computer  usage,  etc. 
The  level  of  detail  and  rationale  for  the 
estimate  shall  be  commensurate  with 
the  complexity  and  value  of  the 
acquisition.  Any  prior  cost  experience 
the  Government  has  had  in  buying  the 
same,  or  like  items,  should  be 
referenced.  The  contracting  officer  may 
require,  at  his/her  discretion,  an 
estimate  where  the  anticipated  cost  Is 
less  than  $25,000.  Under  no 
circumstances  should  the  estimate  be 
based  on  information  furnished  solely 
by  a  potential  contractor  who  may  be 
considered  for  award. 

(b)  Unreasonable  profit  or  fee 
demands  made  by  an  offeror,  if  not 
resolved  by  the  contracting  officer,  shall 
be  referred  to  the  HCA. 

121 5.804  Cost  or  pricing  data. 

1 2 1 5.804-3    Exemptions  from  or  waiver  of 
submission  of  certified  cost  or  pricing  data. 

(a)  Administrations  shall  establish 
monitoring  procedures  to  ensure  that  the 
exemptions  from  the  requirement  to 
submit  certified  cost  or  pricing  data  (as 
specified  in  the  FAR)  are  properly 
applied. 

(b)  Waivers  should  rarely  be  granted 
and  utmost  discretion  must  be 
exercised. 


1215J05    Proposal  an^sis. 

1215.805-4    Technical  analysis. 

(a)  The  head  of  the  agency  shall 
ensure  that  contracting  activities  are 
property  supported  by  agency  technical 
personnel  in  the  proposal  evaluation 
process. 

(b)  A  copy  of  the  technical  evaluation 
should  be  provided  to  the  auditor  for 
incorporation  into  the  audit  report 
whenever  feasible. 

1214J04-5    Field  pricing  support 

(a)  Contracting  officers  normally  shall 
allow  a  minimum  of  30  days  for  receipt 
of  an  audit  report.  Exceptions  to  this  30- 
day  minimum  period  may  be  made  only 
when  unusually  urgent  program 
considerations  require  a  shorter  time. 
Urgency  caused  by  end  of  year  funding 
considerations  shall  not  be  used  as  a 
justification  for  requiring  a  shorter 
period  for  advisory  audit  review. 

(b)  Administrations  shall  establish 
procedures  for  monitoring  audit  waivers. 
Urgency  caused  by  end  of  year  funding 
considerations  shall  not  be  used  as 
justification  for  waiving  audit. 

(c)  Administrations  shall  establish 
procedures  for  requesting  and  handling 
audit  or  other  field  pricing  reports. 

1215.807    Prenegotiation  ob^ectivec. 

(a)  Administrations  shall  establish 
procedures  for  review  and  approval  of 
prenegotiation  objectives.  These 
procedures  shall  require  Prenegotiation 
Memoranda  (see  1215.807-70  below)  for 
each  administration's  high  dollar  and/or 
complex  acquisiUons.  The  approval 
levels  established  should  be 
commensurate  with  the  value  and 
complexity  of  the  proposed  acquisition. 
Under  no  circumstances  shall  the 
procedures  undermine  the  contracting 
officer's  responsibility  for  determining  a 
fair  and  reasonable  price. 

(b)  Written  documentation  of  all 
prenegotiation  objectives  is  required 
and  shall  be  made  a  part  of  the 
permanent  contract  file.  (See  also 
1215.808(c)  below). 

121Sia07-70    Content  of  prenegotiation 
memorandunL 

The  Prenegotiation  Memorandum 
(IW)  shall  fully  explain  the 
Government's  position  as  well  as 
identify  and  justify  the  elements  that  are 
acceptable  as  proposed.  Since  the  PM 
will  ultimately  become  the  basis  for 
negotiation,  it  should  be  structured  to 
provide  an  audit  trail  to  the  Price 
Negotiation  Memorandum  (see  FAR 
15.808  and  1215.808).  Generally,  the  PM 
should  address  the  following  subjects  in 
the  order  presented. 

(a)  Introduction.  Include  a  brief 
description  of  the  acquisition  and  a  brief 


history  indicating  the  extent  of 
competition  and  results  thereof. 
Indentify  the  prospective  contractor(s) 
and  the  place(s)  of  performance  (if  not 
evident  from  the  description  of  the 
acquisition),  summarize  the  negotiation 
schedule,  and  identify  the  Government 
negotiating  team  members  by  name  and 
position. 

(b)  Special  features  and  requirements. 
In  this  area,  discuss  any  special  features 
(and  related  cost  impact)  of  the 
acquisition  including  such  items  as: 

(1)  Letter  contract  or  pre-contract  cost 
requirements; 

(2)  Government  property  to  be 
furnished; 

(3)  Contract  option  requirements; 

(4)  Contractor/Government 
investment  in  facilities  and  equipment 
(and  any  modernization  thereof  to  be 
provided  by  the  contractor/ 
Government);  and 

(5)  Any  deviations,  special  clauses  or 
conditions  anticipated. 

(c)  Cost  and  profit/fee  analysis. 
Include  a  parallel  tabulation  by  element 
of  cost  and  profit/fee  of  the  offeror's 
proposal,  the  Government's  negotiation 
objective,  the  auditor/field  pricing 
position,  and  the  Governments 
maximum  position.  For  each  element  of 
cost,  compare  the  offeror  and 
Government  estimates  and  explain  how 
the  latter  was  developed,  including  the 
estimating  assumptions  and  projection 
techniques  employed.  Further,  explain 
how  historical  costs,  including  costs 
incurred  under  a  letter  contract  (if 
applicable),  were  used  in  developing  the 
negotiation  objective.  Significant 
differences  between  the  field  pricing 
report  (including  any  audit  reports)  and 
the  negotiation  objectives  and/or 
offeror's  proposal  should  be  highlighted 
and  explained.  Also,  technical 
evaluation  results  which  caused  the 
Government's  cost  negotiation 
objectives  to  significantly  differ  from  the 
offeror's  proposed  costs,  such  as 
differences  in  staffing,  should  be 
highlighted  and  explained.  Further,  there 
should  be  an  identification  and  brief 
discussion  of  each  major  subcontract 
involved,  citing  the  type  of  sulKontracI 
and  stating  the  degree  of  analysis 
performed  on  the  subcontract  cost 
estimate.  In  addition,  the  rationale  for 
the  Government's  profit/fee  objectives, 
and  a  completed  copy  of  the  DOT 
"Weighted  Guidehnes,  Profit/Fee 
Objective"  (DOT  Form  4220.32).  shall  be 
included. 

(d)  Type  of  contract  contemplated. 
Explain  the  type  of  contract 
contemplated  and  the  reasons  for  its 
suitability.  For  an  incentive  contract, 
including  award  fee  contracts,  describe 
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the  planned  proflt/fee  patterns,  share 
lines,  ceilings,  and  so  forth. 

(e)  Negotiation  approval  sought 
Indicate  the  specific  approvals  sought, 
e.g.  total  dollar  amount,  special  clauses/ 
conditions  not  constituting  deviations, 
type  of  contract,  fee/profit  objectives, 
and  so  forth. 

121S.M*    Price  negotiation  memorandum, 
(a)  A  price  negotiation  memorandum 
is  required  for  all  negotiated 
acquisitions  and  modifications.         I 
regardless  of  dollar  value.  The  extent 
and  complexity  of  the  memorandum 
shall  depend  upon  the  nature  of  the 
individual  contract.  The  contracting 
officer  shall  include  an  affirmative 
statement  in  the  memorandum  that  the 
price  is  fair  and  reasonable  and  give  the 
basis  for  the  determination.  For  those 
unusual  circumstances  where  a  fair  and 
reasonable  price  is  not  readily 
achievable  by  the  contracting  officer, 
and  the  matter  is  referred  to  a  higher 
level  in  the  administration,  the  manager 
who  makes  the  final  decision  on  the 
matter  shall  sign  an  affirmative 
statement  that  the  price  finally         j 
established  is  acceptable.  | 

(b)  The  price  negotiation 
memorandum  serves  as  a  detailed  ^ 
summary  of: 

(1)  The  technical,  business,  ' 
contractual,  pricing,  and  other  aspects  of 
the  contract  negotiated,  and 

(2)  the  methodology  and  rationale 
used  in  arriving  at  the  final  negotiated 
agreement. 

(c)  Normally,  the  price  negotiation 
memorandum  is  a  "stand  alone"  | 
document.  However,  when  a  | 
prenegotiation  memorandum  (see 
1215.807-70)  has  been  prepared,  the; 
subsequent  price  negotiation 
memorandum  need  explain: 

(1)  Only  the  differences  between  the 
prenegotiation  position  and  the  final 
negotiated  settlement,  and  the  basi$  for 
those  differences:  and 

(2)  The  areas  identified  in  FAR 
15.808(a). 

(d)  The  contracting  officer  shall  sign 
and  date  the  memorandum. 


1215.810    SiHMild-cost  analysis. 

A  should-cost  analysis  will  be 
conducted  when  required  by  the  head  of 
the  contracting  activity.  The  formal  for 
the  should-cost  team  report  may  be  that 
used  by  DOD  or  in  a  format  required  by 
the  head  of  the  contracting  activity. 


Subpart  1215.9— Profit 

121S.M2    Policy. 

(a)  Use  of  a  structured  approach 


for 


determining  profit  or  fee  is  required  as 
specified  at  FAR  15.902(a)  except  fon 


(1)  Architect-engineering  contracts; 

(2)  Management  contracts  for 
operation  and/or  maintenance  of 
Government  facilities; 

(3)  Construction  contracts; 

(4)  Contracts  primarily  requiring 
delivery  of  material  supplied  by 
subcontractors; 

(5)  Termination  settlements; 

(6)  Cost-plus-award-fee-contracts; 

(7)  Unusual  pricing  situations  where 
the  weighted  guidelines  method  has 
been  determined  to  be  unsuitable.  Such 
exceptions  shall  be  authorized  by  the 
head  of  the  contracting  activity. 

(b)  If  the  contracting  officer  makes  a 
written  determination  that  the  pricing 
situation  meets  any  of  the  circumstances 
set  forth  in  1215.902(a)  other  methods  for 
establishing  the  profit  objective  may  be' 
used.  These  methods  shall  be  supported 
in  a  manner  similar  to  that  used  in  the 
weighted  guidelines  (profit  factor 
breakdown  and  documentation  of  profit 
objectives);  however,  investment  or 
other  factors  that  would  not  be 
applicable  to  the  contract  shall  be 
excluded  from  the  profit  objective 
determination.  (See  also  FAR  15.905-1.) 
It  is  intended  that  the  methods  will 
result  in  profit  objectives  for  non- 
capital-intensive contracts  that  are 
below  those  generally  developed  for 
capital-intensive  contracts. 

1 2 1 5.905    Profit-analysis  factors. 

1215.905-70    Methods. 

(a)  DOT  Form  4220.32,  "Weighted 
Guidelines  Profit/Fee  Objective",  shall 
be  used  to  compute  profit  or  fee  for 
actions  covered  under  1215.902. 

(b)  Profit/fee  objectives  shall  be 
computed  according  to  the  following 
criteria: 

(1)  The  profit/fee  objective  for 
manufacturing  contracts  shall  be 
computed,  except  as  provided  in  the 
following  sentence,  using  the 
manufacturing  weighted  guidelines 
method  which  provides  profit 
opportunity  based  on  facilities  capital 
investment.  Certain  contracts  for  the 
manufacture  of  small  quantities  of  high 
technology  supplies  and  equipment  may 
not  require  a  significant  amount  of 
facilities:  in  such  cases,  the  research  and 
development  weighted  guidelines 
method  shall  be  used. 

(2)  The  profit/fee  objective  for 
research  and  development  contracts 
shall  be  computed  using  the  research 
and  development  weighted  guidelines 
method  unless,  in  the  judgment  of  the 
contracting  officer,  a  significant  amount 
of  facilities  is  required  for  efficient 
contract  performance,  in  which  case  the 
manufacturing  weighted  guidelines  shall 
be  used. 


(3)  The  profit/fee  objective  for  service 
contracts  shall  be  computed  using  the 
service  contract  weighted  guidelines 
method  unless,  in  the  judgment  of  the 
contracting  officer,  a  significant  amount 
of  facilities  is  required  for  efficient 
contract  performance,  in  which  case  the 
manufacturing  weighted  guidelines  shall 
be  used. 

(4)  In  determining  whether  a 
particular  contract  shall  be  classsified 
as  manufacturing,  research  and 
development,  or  services,  primary 
reliance  shall  be  placed  on  the  nature  of 
the  work  to  be  performed. 

(5)  Generally,  assignment  of  specific 
percentages  from  within  the  "profit 
weight  ranges"  shown  in  columns  6  (c). 
(d)  or  (e)  of  DOT  Form  4220.32  can  be 
established  after  appropriate  analysis  of 
the  elements  of  cost  (i.e.  items  7  through 
12  of  DOT  Form  4220.32).  However,  to 
ensure  consistency  of  contract  risk 
assessment  for  DOT  acquisitions,  the 
assigned  weight  (%)  shall  generally  be 
selected  as  follows: 

(i)  Type  of  contract  and  percentage 
ranges  for  profit  objectives  developed 
by  using  the  manufacturing  weighted 
guidelines  method: 


Percent 

Cnst-Dlus-fbced-feo 

0  to  0.5 

Cost-plus-fixed-fee: 

With  cost  incentives  only... 

With  multiple  incentives 

Fixed-price-incentives: 

With  ro^t  incentives  

1  to  2 
1.5  to  3 

3  to  5 

With  multiple  incentives 

Prospective   price   redetermi- 
nation. 
Firm  fived'Dfice       

4  to  6 
4  to  6 

6  to  8 

(ii)  Type  of  contract  and  percentage 
ranges  for  profit  objectives  developed 
by  using  the  research  and  development 
weighted  guidelines  method: 


Percent 

Cost-Dlus-fixed-fee 

0  to  0.5 

Cost-plus-fixed-fee: 

With  cost  incentives  only... 

With  multiple  incentives 

Fixed-price-incentives: 

With  cost  incentives  

1  to  2 
1.5  to  3 

2to4 

With  multiple  incentives 

Prospective   price   redetemii- 

nation. 
Firm  fixed-Drice     

3  to  5 
3  to  5 

5to7 

(iii)  Type  of  contract  and  percentage 
ranges  for  profit  objectives  developed 
by  using  the  service  contract  weighted 
guidelines  method: 
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Cost-plus-fixed-fee ... 
Cost-plus-incentive... 
Fixed-price-incenttve 
Firm  fixed-price 


Percent 


0  to  0.5 

1  to  2 

2  to  3 

3  to  4 


(iv)  Time  and  material  and  labor-hour 
contracts  priced  on  a  time  and  material 
basis  shall  be  considered  to  be  cost- 
plus-fixed-fee  contracts  for  the  purpose 
of  establishing  a  profit  weight  in  the 
evaluation  of  the  contractor's 
assumption  of  contract  cost  risk. 

(6)  For  "manufacturing"  contracts 
where  contractor  facilities  are  required 
and  will  benefit  the  fulfillment  of 
contract  requirements,  DD  Form  1861 
"Contract  Facilities  Capital  Cost  of 
Money"  shall  be  completed  in 
accordance  with  the  instructions  on  the 
reverse  thereof,  and  the  dollar  amount 
of  "Contract  Facilities  Capital 
Employed"  (line  8  of  DD  Form  1861) 
shall  be  inserted  in  column  6(b).  item  6 
of  DOT  Form  4220.32. 

1215.905-71    Profit/fee  objective  for  non- 
commercial enterprises. 

(a)  In  determining  the  fee  or  profit, 
consideration  must  be  given  to  the  tax 
posture  of  the  organization.  A  fair  and 
reasonable  profit  to  a  non-profit  or  not- 
for-profit  organization  with  tax  exempt 
status  should  be  considerably  lower 
than  a  fee  to  a  commercial  enterprise 
with  no  tax  exempt  status. 

(b)  The  weighted  guidelines  method 
was  designed  for  arriving  at  profit  or  fee 
•objectives  for  other  than  nonprofit 
organizations.  However,  if  appropriate 
adjustments  are  made  to  reflect 
differences  between  profit  and  non- 
profit organizations,  the  weighted 
guidelines  method  can  be  used  as  a 
basis  for  arriving  at  fee  objectives  for 
non-profit  organizations.  Therefore,  the 
policy  of  the  Department  is  to  use  the 
weighted  guidelines  method,  as  modified 
in  paragraph  (b)(2),  of  this  section,  to 
establish  fee  objectives  that  will 
stimulate  efficient  contract  performance 
and  attract  the  best  capabilities  of 
nonprofit  organizations  to  Government 
oriented  activities.  The  modifications 
shall  not  be  applied  as  deductions 
against  historical  fee  levels  but  to  the 
fee  objective  for  such  a  contract  as 
calculated  under  the  weighted 
guidelines  method. 

(1)  As  used  in  this  Subpart,  nonprofit 
organizations  are  defined  as  those 
business  entities  organized  and 
operated  exclusively  for  charitable, 
scientific,  or  educational  purposes,  of 
which  no  part  of  the  net  earnings  accrue 
to  the  benefit  of  any  private  shareholder 
or  individual,  of  which  no  substantial 


part  of  the  activities  is  carrying  on 
propaganda  or  otherwise  on  behalf  of 
any  candidate  for  public  office,  and 
w^hich  are  exempt  from  Federal  income 
taxation  under  Section  501  of  the 
Internal  Revenue  Code. 

(2)  For  contracts  with  nonprofit 
organizations  where  fees  are  involved, 
ihe  following  adjustments  are  required 
in  the  weighted  guidelines  method: 

(i)  An  adjustment  of  minus  one 
percent  of  the  total  effort  shall  be 
assigned  in  all  cases  where  the 
manufacturing  weighted  guidelines 
method  is  used.  An  adjustment  of  minus 
three  percent  of  the  total  effort  shall  be 
assigned  in  all  cases  where  the  research 
and  development  or  services  weighted 
guidelines  method  is  used. 

(ii)  The  weight  range  under 
"Contractor  Cost  Risk"  shall  be  minus 
one  percent  to  zero  in  lieu  of  zero 
percent  to  eight  percent  for  contracts 
with  those  nonprofit  organizations. 

Subpart  1215.70— Revalidation  of 
Requirements  (Negotiated) 

1215.7000    Policy. 

In  every  case  where  a  procurement 
action  has  been  in  process  for  more  than 
1  year  from  the  date  of  the  Procurement 
Request,  the  contracting  officer  shall 
revalidate  user  needs  which  justify  the 
procurement  action.  The  revalidation 
may  not  be  accomplished  earlier  than 
three  months  prior  to  contract  award. 

PART  1216— TYPES  OF  CONTRACTS 
Subpart  1216.1— Selecting  Contract  Types 

Sec. 

1216.170    Special  Requirements 

Subpart  1216.2— Fixed-Price  Contracts 

1216.203     Fixed-price  contracts  with 
economic  price  adjustment. 

1216.203-4       Contract  clauses. 

1216.203-470    Adjustment  based  on  cost 

indices  of  labor  or  material. 
1216.230-471     Solicitation  provision. 
1216.206    Fixed-ceiling-price  contracts  with 

retroactive  price  determination. 
1216.206-3    Limitations. 

Subpart  1216.3— Cost  Reimbursement 
Contracts 

1216.301     General. 
1216.301-3    Limitations. 

Subpart  1216.4— incentive  Contracts 

1216.403  Fixed-price  incentive  contracts. 

1216.404  Cost-reimbursement  incentive 
contracts. 

1216.404-2    Cost-plus-award-fee  contracts. 
1216.404-270    Contract  clauses. 

Subpart  1216.5— Indefinite  Delivery 
Contracts 

1216.503  Requirements  contracts. 

1216.504  Indefinite-quantity  contracts. 


Subpart  1216.6— Time-and-Materials,  Labor- 
Hour,  and  Letter  Contracts 

Sec. 

1216.603    Letter  contracts. 
1216.603-70    Procedures. 

Subpart  1216.70 — Reporting  of  Status  of 
Undefinitized  Letter  Contracts  and  Other 
Unprlces  Contractual  Instruments  by  DOT 
Administration 

1216.7001  Definition. 

1216.7002  Policy. 

Aulhorily:  Sec.  205(C),  Federal  Property 
and  Administrative  Services  Art.  as  amended 
(40  use.  486(r)).  48  CFT*  1.301:  49  CFR  1  .W. 

Subpart  1216.1— Selecting  Contract 
Types. 

1 2 1 6. 1 70    Special  requirements. 

(a)  The  contracting  officer  shall 
review  all  delivery  orders  and  contract 
modifications  which  order,  add,  define, 
or  change  work  to  be  performed  under 
an  existing  contract.  For  all  such 
delivery  orders  and  contract 
modifications,  the  contracting  officer 
shall  ensure  that  the  items  or  services 
being  ordered  are  within  the  scope  of 
work  set  forth  in  the  basic  contract. 

(b)  The  contracting  officer  shall 
ensure  that  the  scope  of  work  under  an 
undefinite  delivery,  cost  reimbursement, 
or  time  and  materials  contract  is 
reasonably  homogenous  in  terms  of 
contractor  capability  and  specific 
mission  needs.  Unrelated  work,  whi<  h  is 
appropriate  for  separate  contracts,  shall 
not  be  combined  with  the  primary 
requirement  for  administrative 
convenience  unless  urgency  and/or  cost 
effectiveness  can  be  clearly 
demonstrated. 

Subpart  1216.2— Fixed-Price  Contracts 

121 6.203    Fixed-price  contracts  wittt 
economic  price  adjustment 

1216.203-4     Contract  clauses. 

When  none  of  the  clauses  prescribed 
in  FAR  16.203-4  is  appropriate,  the 
contracting  officer  may  use  an  alternale 
clause  approved  by  the  head  of  the 
contracting  activity. 

1216.203-470    Adjustment  based  on  cost 
indices  of  labor  or  material. 

(a)  All  economic  price  adjustment 
clauses  utilizing  indices  must  be 
approved  by  the  head  of  the  contracting 
activity. 

(b)  The  contracting  officer  may  also 
determine  it  appropriate  to  provide  for 
certain  economic  price  adjustment 
arrangements  between  the  prime 
contractor  and  subcontractors  to 
properly  allocate  risks.  In  such 
circumstances,  provision  for 
incorporation  of  price  adjustment 
clauses  in  specified  subcontracts  should 


44540     Federal  Register  /  Vol.  52.  No.  223  /  Thursday.  Norember  19.  1987  /  Rules  and  Regulations 


be  included  in  the  price  adjuatinent     I 
provision  of  the  prime  contract. 

1216.203-471    Soicitation  provision. 

The  contracting  officer  shall  insert  the 
provision  at  1252.216-71.  "Evaluation  of 
Proposals  Subject  to  Economic  Price 
Adjustment"  in  all  solicitations  that 
contain  an  economic  price  adjustment 
clause. 

1216.206    Ftesd  csWng-price  contracts 
witti  ratroactivs  pries  rsdetennination. 

1216.206-3    Limitations. 

The  head  of  the  contracting  activity 
may  approve  the  use  of  a  fixed-ceiling- 
price  contract  with  retroactive  price 
redetermination. 

SubfMrt  1216.3— Cost  ReimtNirseinent 
Contracts 

1216J01    GwieraL 

1216.301-3    Limitations. 

Each  administration  shall  establish  a 
format  for  the  determination  and 
findings  (D&F)  required  by  FAR  16.301- 
3(c).  The  D&F  shall  cover  all  the 
elements  set  forth  in  FAR  16.301-3  and 
shall  be  executed  by  the  contracting 
officer. 

Subpart  1216.4— Incentive  Contracts 

1216.403  FixetHKlcs  incentivs  contracts. 

The  determination  and  findings 
required  by  FAR  16.403(c)  shall  be 
executed  by  the  contracting  officer. 

1216.404  Coet-rsimbursing  incsntivs 
contract 

1216.404-2    Cost-plus-fee  contracts. 

1216.404-270    Contract  clauses. 

The  contracting  officer  shall  insert  the 
following  clauses  in  award  fee 
contracts.  Each  clause  may  be  modified 
to  meet  individual  situations. 

(a)  1252.216-7Z  Estimated  Cost.  Base 
Fee.  and  Award  Fee; 

(b)  1252.216-73.  Payment  of  Base  and 
Award  Fee; 

(c)  1252.216-74.  Determination  of 
Award  Fee;  I 

(d)  1252.216-75,  Performance         ' 
Evaluation  Plan; 

(e)  1252.216-76.  Distribution  of  Award 
Fee. 


Subpart  1216.5— Indefimte-Oeliv 
Contracts. 


'ery 


1216Jt03    Rsquirsmsnts  contracts. 

The  procurement  request  initiator 
shall  prepare  a  written  statement 
outlining  the  basis  and  methodology  for 
determining  the  estimated  quantity 
under  a  requirements  contract.  This 


statement  shall  be  fowarded  with  the 
procurement  request. 

1216.504    Indefinite-quantity  contracts. 
The  procurement  request  initiator 
shall  prepare  a  written  statement 
outlining  the  basis  and  methodology  for 
determining  the  specified  minimum  and 
estimated  maximum  quantity.  This 
statement  shall  be  fowarded  with  the 
procurement  request. 

Sut>part  1216.6— Time-and-Materials, 
Labor-Hour,  and  Letter  Contracts 

1216.603    Letter  contracts. 

1216.603-70    Procedures. 

(a)  Requests  for  authority  to  issue 
letter  contracts  shall  be  approved  by  the 
head  of  the  contracting  activity.  The 
requirements  of  FAR  Part  6  and  Part 
1206  shall  be  followed  when  awarding 
or  contemplating  award  of  a  letter 
contract.  The  request  for  authority  to 
issue  a  letter  contract  shall  include  the 
following: 

(1)  Name  and  address  of  proposed 
contractor. 

(2)  Location  were  contract  is  to  be 
performed. 

(3)  Contract  number,  including 
modification  number  if  applicable. 

(4)  Brief  description  of  the  work  or 
services  to  be  performed. 

(5)  Performance  period  or  delivery 
schedule. 

(6)  Amount  of  letter  contract 

(7)  Performance  period  of  letter 
contract 

(8)  Estimated  total  amount  of 
definitive  contract. 

(9)  Type  of  definitive  contract  to  be 
executed  (fixed  price,  cost-plus-award- 
fee,  etc.). 

(10)  Statement  that  definitive  contract 
will  contain  all  required  clauses  or  that 
deviations  therefrom  have  been 
approved. 

(11)  Statement  as  to  the  necessity  and 
advantage  to  the  Government  of  the  use 
of  the  proposed  letter  contract  and  that 
no  other  contract  type  is  suitable. 

(12)  If  a  modification,  date  of  letter 
contract  approval  and  of  execution. 

(13)  Statement  as  to  the  extent  or 
degree  of  competition  obtained  during 
the  preaward  process  leading  up  to  the 
request  for  authority  to  issue  subject 
letter  contract  A  statement  shall  also  be 
included  indicating  the  status  of  the 
"Justification  for  Other  Than  Full  and 
Open  Competition",  in  those  instances 
when  it  is  required  under  FAR  Part  6 
and  award  is  contemplated  prior  to 
approval  of  the  justification  for  other 
than  full  and  open  competition. 

(b)  Profit  or  fee  under  letter  contracts, 
shall  not  be  paid  until  the  contract  has 
been  definitized. 


(c)  In  addition  to  the  requirements  set 
forth  at  FAR  16.603-2  (c)  through  (e)  and 
FAR  16.603.4,  the  letter  contract  shall 
include: 

(1)  Signature  of  the  contracting  officer. 

(2)  Provision  for  written  acceptance 
by  the  contractor. 

(3)  Statement  of  work. 

(4)  Provision  for  delivery  or 
performance  schedule  and  balance  of 
inspection  and  acceptance. 

(5)  Statement  that  no  profit  or  fee 
shall  be  paid  under  the  letter  contract 

(6)  List  of  Government  property  and 
value,  if  the  property  is  being  provided 
prior  to  the  scheduled  date  of 
definitization. 

Subpart  1216.70— Reporting  of  Status 
of  Undefinitized  Letter  Contracts  and 
Ottier  Unpriced  Contractual 
instruments  by  DOT  Administrations 

1216.7001  Definitions. 

Unpriced  (not  definitively  priced) 
contractual  instruments  include  letter 
contracts,  unpriced  orders,  unilateral 
change  orders,  and  undefinitized 
modifications  to  contracts. 

1216.7002  Policy. 

(a)  Each  DOT  Administration  shall 
report  monthly  to  the  Senior 
Procurement  Executive  on  the  status  of 
all  unpriced  contractual  instruments. 
This  report  shall  be  submitted  to  the 
Office  of  Acquisition  and  Grant 
Management  (M-60)  by  the  15th  day  of 
the  month;  negative  reports  are  not 
required. 

(b)  The  monthly  report  shall  include 
the  following  information  for  each 
unpriced  contractual  instrument: 

(1)  Contract  number  and  dollar  value 
(Government  obligation)  of  unpriced 
option  instrument; 

(2)  Estimated  value  of  definitized 
contractural  instrument; 

(3)  Date  the  instrument  was  issued; 

(4)  Original  schedules; 

(5)  Reasons  for  definitization  schedule 
slippage,  if  applicable,  and  new 
schedule  for  definitization; 

(6)  Remedies  and  actions  taken  to 
speed  the  definitization  process. 

PART  1217— SPECIAL  CONTRACTING 
METHODS 

Subpart— 1217.1  Multi-year  Contracting 

Sec. 

1217.102    Policy. 

1217.102-3    Objectives. 

Sulipart  1217.4— Leader  Company 
Contracting 

1217.402    Limitations. 
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Subpart  1217.70— Fixed  Price  Contracts  for 
Vessel  Repair,  Alteration  or  Conversion 

Sec. 

1217.7001     Clauses. 

Subpart  1217.71— Shared  Energy  Savings 
Contracting 

1217.7100     Policy. 

Autliority:  Sec.  205(C)  Federal  Property  and 
Administrative  Services  Act,  as  amended  (40 
U.S.C.  486(c))  48  CFR  1.301:  49  CFR  1.59. 

Subpart  1217.1— Multi-year 
Contracting 

1217.102    Policy. 

1217.102-3    Objectives. 

The  head  of  the  contracting  activity  is 
designated  as  the  approval  authority  for 
all  clause  modifications  described  in 
FAR  17.102-3(d).  This  authority  may  not 
be  redelegated. 

Subpart  1217.4— Leader  Company 
Contracting 

1217.402    UmHaUons. 

Leader  company  contracting  shall  not 
be  used  without  the  written 
authorization  of  the  Senior  Procurement 
Executive. 

Subpart  1217.70— Fixed  Price 
Contracts  for  Vessel  Repair,  Alteration 
or  Conversion 

1217.7001    Clauses. 

(a)  Clauses  set  forth  in  1252.217-71 
through  1252.217-80  shall  be  included  in 
formally  advertised  fixed-price 
contracts  for  vessel  repair,  alteration  or 
conversion,  and  which  are  to  be 
performed  within  the  United  States,  its 
possessions,  or  Puerto  Rico.  Unless 
inappropriate,  the  clauses  should  also 
be  included  in  negotiated  contracts  and 
contracts  to  be  performed  outside  the 
United  States.  The  Maritime 
Administration  may  deviate  from  these 
requirements,  as  appropriate,  in 
accordance  with  1201.103(b). 

(b)  The  clause  at  1252.217-81, 
Guarantee,  shall  be  used  where  general 
guarantee  provisions  are  deemed 
desirable  by  the  contracting  officer. 
When  inspection  and  acceptance  tests 
will  afford  full  protection  to  the 
Government  in  ascertaining 
conformance  to  specifications  and  the 
absence  of  defects  and  deficiencies,  no 
guarantee  clause  for  that  purpose  shall 
be  included  in  the  contract.  The 
customary  guarantee  period,  to  be 
inserted  in  the  first  sentence  of  the 
clause  at  1252.217-81,  Guarantee,  is  60 
days.  However,  in  certain  instances,  the 
contracting  officer  may  desire  to  include 
a  clause  in  a  contract  for  a  guarantee 
period  of  more  than  60  days.  In  such 
instances,  and  where,  after  full  inquiry, 
it  has  been  determined  that  such  longer 


guarantee  period  will  not  involve 
increased  costs,  a  longer  guarantee 
period  may  be  substituted  for  the  usual 
60  days.  Where  the  full  inquiry  discloses 
that  such  longer  guarantee  period  will 
involve,  or  is  reasonably  expected  to 
involve,  increased  costs,  such  fact  and 
the  reason  for  the  need  for  such  longer 
period  shall  be  set  forth  in  letter  form  to 
the  head  of  the  contracting  activity, 
requesting  approval  for  use  of  guarantee 
period  in  excess  of  60  days.  Upon 
approval,  the  longer  period  may  be 
inserted  in  the  first  sentence  of  the 
clause  at  1252.217-81,  Guarantee. 

(c)  The  clause  at  1252.217-70.  Index 
for  Specifications,  shall  be  used  when 
appropriate. 

Subpart  1217-71— Shared  Energy 
Savings  Contracting 

1217.7100    Policy. 

Contracts  for  shared  energy  savings  of 
up  to  25  years  in  length  are  permitted 
under  Title  VIII  of  the  National  Energy 
Conservation  Policy  Act,  as  amended. 
Shared  energy  savings  arrangements  are 
appropriate  where  a  contractor  makes 
improvements  and/or  operating  changes 
to  Federally-owned  buildings  and 
facilities  to  improve  energy  efficiency,  at 
no  cost  to  the  Federal  Government. 
Proposed  actions  under  this  section 
should  be  coordinated  with  the  Office  of 
Acquisition  and  Grant  Management  (M- 
60). 

PART  1219— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

Subpart  1219.2— Policies 

1219.201    General  policy. 

1219.201-70    Director,  Officer  of  Small  and 

Disadvantaged  Business  Utilization. 
1219.201-71     Small  and  Disadvantaged 

Business  Utilization  Specialists. 

Subpart  1219.5— Set-Asides  for  Small 
Business 

1219.501    General. 

1219.503    Setting  aside  a  class  of 

acquisitions. 
1219.503-70    Class  set-aside  for  construction. 

Subpart  1219.6— Certificates  of 
Competency  and  Determinations  of 
Eligibility 

1219.602    Procedures. 
1219.602-1     Referral. 

Subpart  1219.7— Subcontracting  With  Small 
Business  and  Small  Disadvantaged 
Business  Concerns 

1219.705    Responsibilities  of  the  contracting 
officer  under  the  subcontracting 
assistance  program. 

1219.705-2    Determining  the  need  for  a 
subcontracting  plan. 


Sec. 

1219.705-6    Postaward  responsibilities  of  the 

contracting  officer. 
1219.70.5-70    Synopsis  of  contracts 

containing  l»ub.  L  95-507  subcontracting 

plans  and  goals. 
Autlwrity:  Sec.  205(C).  Federal  Property 
and  Administrative  Ser\'ices  Act.  as  amended 
(40  use.  486(c)).  48  CFR  1.301:  49  CFR  1.59. 

Subpart  1219.2— Policies 

1219.201    General  policy. 

The  heads  of  the  agencies  shall  be 
responsible  for  recommending  goals  for 
small,  and  small  disadvantaged 
business  utilization  for  programs  under 
their  cognizance.  The  recommended 
goals  shall  be  developed  in 
collaboration  with  the  supporting  head 
of  the  contracting  activity,  program 
officials,  the  Small  and  Disadvantaged 
Business  Utilization  Specialists  (SDBL'S) 
and  shall  take  into  account  both  past 
performance  relative  to  such  goals  and 
the  number,  type,  and  dollar  value  of 
acquisitions  projected  for  the  ensuing 
fiscal  year. 

1219.201-70    Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization. 

The  Director,  OSDBU,  is  responsible 
for  the  implementation  and  execution  of 
the  small,  and  small  disadvantaged 
business  programs  required  by  sections 
8  and  15  of  the  Small  Business  Act,  as 
amended,  and  provides  guidance  and 
advice,  as  appropriate,  to  agency 
program  and  contracts  officials.  The 
Director,  OSDBU,  is  the  central  point  of 
contact  for  general  inquiries  concerning 
the  small  and  disadvantaged  business 
programs  from  industry,  the  Small 
Business  Administration  (SBA),  and 
from  the  Congress.  The  Director, 
OSDBU,  shall  represent  the  Department 
in  discussions  with  other  GovemmenI 
agencies  on  small  and  small 
disadvantaged  business  matters. 

1219.201-71    Small  and  Disadvantaged 
Business  Utilization  Specialist 

(a)  SDBUSs  shall  be  appointed  by  the 
heads  of  contracting  activities. 

(b)  The  SDBUS  shall  perform  the 
following  duties,  as  appropriate: 

(1)  Maintain  a  program  designed  to 
locate  capable  small  and  small 
disadvantaged  business  sources  for 
current  and  future  acquisitions; 

(2)  Coordinate  inquiries  and  requests 
for  advice  from  small  and  small 
disadvantaged  business  concerns  on 
acquisition  matters; 

(3)  Review  procurement  requests  to: 
(i)  Assure  that  small  business 

concerns  will  be  afforded  an  equitable 
opportunity  to  compete: 

(ii)  As  appropriate,  initiate 
recommendations  for  small  business  set- 
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asides,  (individual  and  class)  or  offers  of 
requirements  to  the  SBA  for  the  8(a) 
program; 

(iii)  Identify  possible  breakout  of 
items  or  services  suitable  for  acquisition 
from  small  business  and  small  , 

disadvantaged  business  concerns: 

(4)  Take  action  to  assure  the 
availability  of  adequate  specifications 
and  drawings,  when  necessary,  to 
obtain  small  business  participation  in  an 
acquisition.  When  small  business 
concerns  cannot  be  given  an  opportunity 
on  a  current  acquisition,  initiate  action, 
in  writing,  with  appropriate  technical 
and  contracting  personnel  to  ensure  that 
necessary  speciHcations  and/or 
drawings  for  future  acquisitions  are 
available. 

(5)  Advise  small  business  with  respect 
to  the  financial  assistance  available 
under  existing  laws  and  regulations  and 
assist  such  concerns  in  applying  for 
financial  assistance; 

(6)  Participate  in  the  evaluation  of 
prime  contractor's  small  business 
subcontracting  programs; 

(7)  Assure  that  adequate  records  are 
maintained,  and  accurate  reports 
prepared,  concerning  small  business 
participation  in  acquisition  programs; 

(8)  Make  available  to  SBA  copies  of 
solicitations  when  so  requested; 

(9)  Act  as  liaison  with  the  appropriate 
SBA  office  or  representative  in 
connection  with  set-asides,  certificates 
of  competency,  size  classification,  and 
any  other  matter  concerning  the  small 
and  small,  disadvantaged  business 
programs;  and 

(10)  May  participate,  if  required,  in 
Business  Opportunity/Federal 
Procurement  Conference,  and  other 
Government-industry  conferences  and 
meetings. 

Subpart  1219.5— Set-Asides  for  SmaH 
Business 


1219.501    G«neraL 

The  SDBUS  shall  initiate 
recommendations  to  the  contracting 
officer  for  small  business  set-asides  with 
respect  to  individual  acquisitions  or 
classes  of  acquisitions  or  portions 
thereof. 

1219.503    Setting  aside  a  class  Of 
acquisitions. 

1219.503-70    Class  sct-aslde  for 
construction. 

(a)  Each  proposed  acquisition  for 
construction  estimated  to  cost  $2,000,000 
or  less  shall  be  set-aside  for  exclusive 
small  business  participation.  Such  set- 
asides  shall  be  considered  to  be 
unilateral  small  business  set-asides,  and 
shall  be  withdrawn  in  accordance  with 
the  procedure  of  FAR  19.506  only  if 


found  not  to  serve  the  best  interest  of 
the  Government. 

(b)  Small  business  set-aside 
perferences  for  construction  acquisition 
in  excess  of  S2.000.000  shall  be 
considered  on  a  case-by-case  basis. 

Sut>part  1219.6— Certificates  of 
Competency  and  Determinations  of 
EligibUity 

1219.602    Procedures. 

1219.602-1    Referral. 

A  copy  of  the  documentation 
supporting  the  determination  that  a 
small  business  concern  is  not 
responsible,  as  required  by  FAR  19.602- 
1(a).  shall  be  transmitted  to  the  Director, 
OSDBU,  concurrently  with  the 
submission  of  a  copy  of  the 
documentation  to  the  appropriate  SBA 
Regional  Office. 

Sul>part  1219.7— Subcontracting  With 
SmaH  Business  and  Small 
Disadvantaged  Business  Concerns 

12 1 9.705    ResponsitMlities  of  the 
contracting  officer  under  Uie 
subcontracting  assistance  program. 

1219.705-2    Determining  the  need  for  a 
sutKontracting  plan. 

A  copy  of  all  determinations  that 
there  are  no  subcontracting 
opportunities  (see  FAR  19.705-2(c))  shall 
be  provided  to  the  Director.  OSDBU. 

1219.705-6    Postaward  responsibilities  of 
the  contracting  officer. 

A  copy  of  each  approved  small 
business  subcontracting  plan,  shall  be 
provided  to  the  Director,  OSDBU. 

1219.705-70    Synopsis  of  contracts 
containing  Pub.  L  95-507  subcontracting 
plans  and  goals. 

The  synopsis  of  contract  award, 
where  applicable,  shall  include  a 
statement  identifying  the  contract  as 
one  containing  Pub.  L.  95-507 
subconstracting  plans  and  goals. 

PART  1222— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Subpart  1222.1— Basic  Liibor  Policies 

Sec. 

1222.101     Labor  relations. 
1222.101-3    Reporting  labor  disputes. 
1222.101-70    Admittance  of  union 

representatives  to  DOT  installations. 
1222.101-71     Contract  clauses. 

Sut>part  1222.3— Contract  Work  Hours  and 
Safety  Standards  Act 

1222.303    Administration  and  enforcement. 

Subpart  1222.6— Walsh-Healey  Public 
Contracts  Act 

1222.608    Procedures. 


Sec. 

1222.608-2    Determination  of  eligibility. 
1222.60&-3    Protests  against  eligibility. 
1222.606-4    Award  pending  final 

determination. 
1222.608-6    Postaward. 

Subpart  1222.70— Service  Contract  Act  of 
1965 

1222.7001  General. 

1222.7002  Contract  clauses. 

Subpart  1222.71— Administration  Labor 
Advisor 

222.7101    Administration  labor  procedures. 

Subpart  1222.72— Fair  Labor  Standards  Act 
011938 

1222.7201     General. 

Subpart  1222.73— Notifleation  to  8(a) 
Sul>contractors 

1222.7301    Requirements. 

Authority:  Section  205(C).  Federal  Property 
and  Administrative  Services  Act.  as  amended 
(40  U.S.C.  486(c));  48  CFR  1.301:  49  CFR  1.59. 

Subpart  1222.1— Basic  Labor  Policies 
1222.101    Labor  relations. 

1222.101-3    Reporting  labor  disputes. 

(a)  When  a  strike  or  labor  dispute 
occurs  or  is  anticipated  which  has.  or  is 
expected  to  have,  a  serious  impact  on 
DOT  operations  or  when  for  any  other 
reason  notification  of  the 
administrator's  headquarters  is 
warranted,  the  contracting  officer  shall 
report  the  following  information  to  the 
administration  labor  advisor,  if 
appointed  or  designated  official,  in 
accordance  with  administration 
procedures  (see  Subpart  1222.71): 

(1)  Identification  and  location  of 
strike,  contract  number,  contractor's 
name,  and  name  of  contractor's 
representative  at  the  plant  or 
construction  site. 

(2)  Urgency  or  criticality  of  affected 
contract. 

(3)  Date  strike  began  or  may  begin. 

(4)  Main  issues  involved. 

(5)  Name  and  number  of  local  union 
and  name  and  address  of  cognizant 
local  union  official. 

(6)  Evaluation  of  strike  situation  with 
regard  to  possibilities  of  settlement. 

(7)  Current  apparent  temper  of  the 
work  site  situation  with  regard  to 
ingress  and  egress. 

(8)  Number  of  employees  affected. 

(9)  Participation,  if  any.  by  the 
Federal  Mediation  and  Conciliation 
Service  or  by  a  state  mediation  agency. 

(10)  If  the  acquisition  is  urgent  and 
the  strike  appears  likely  to  be  one  of 
extended  duration,  include  comment  on 
the  feasibility  of  acquisition  from  an 
alternate  source. 

(b)  When  a  strike  or  labor  dispute  at 
the  plant  of  a  subcontractor  is  an  actual 


or  potential  threat  to  timely  completion 
of  the  DOT  contract  and  when  such 
delay  will  be  a  serious  handicap  to 
operations,  the  above  report  shall 
contain  the  following  in  lieu  of  the 
information  indicated  above. 

(1)  Urgency  or  criticality  of  affected 
contract, 

(2)  Description  and  quantity  of  the 
material  tied  up  by  strike. 

(3)  Percent  completion  of  contractor's 
order  in  supplier's  plant. 

(4)  Evaluation  of  strike  situation  with 
regard  to  possibilities  of  settlement 
(This  may  be  obtained  horn  the  DOT 
contractor  or  from  the  subcontractor.) 

(5)  Contractor's  position  as  to  use  of 
alternate  supply  sources. 

(c)  Upon  settlement  of  a  strike  or 
labor  dispute  reported  under  paragraph 
(a)  or  (b)  of  this  section,  the 
administration  labor  advisor,  or 
designated  official,  shall  be  informed  as 
to  the  date  on  which  work  was  resumed. 

1222.101-70    Admtttanee  of  union 
representatives  to  IX>T  bistaltaUoiM. 

It  is  the  Department's  policy  to  admit 
accredited  labor  union  representatives 
of  contractor  employees  to  DOT 
installations  to  visit  work  sites  for  the 
purpose  of  transacting  business  with 
contractors,  their  employees,  or  union 
stewards  pursuant  to  existing  collective 
bargaining  agreements:  provided  that 
their  presence  and  activities  will  not 
interfere  with  the  work  progress  or 
violate  the  safety  or  security  regulations 
apphcable  to  installation  visitors. 
Restrictions  in  excess  of  those  imposed 
on  other  visitors  transacting  business  at 
the  installation  should  not  be  in^>osed 
on  such  employee  representatives. 
Permission  to  visit  an  installation  shall 
not  include  the  right  to  hold  meetings, 
collect  dues,  or  make  speeches.  In  the 
event  employee  representatives  are 
denied  entry  to  a  work  site  for  any 
reason,  a  report  of  such  denial  wiU 
immediately  be  sent  to  the 
administration  labor  advisor,  or 
designated  official.  Such  report  shall 
include  the  reasons  for  denial,  including 
names  of  representatives  denied  entry 
and  their  union  affiliation,  including 
local  union  number. 

1222.101-71    Contract  dausee. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1252.222-71.  "Strikes  or 
Picketing  Affecting  Timely  Completion 
of  the  Contract  Work",  in  all  FAA 
construction  contracts.  The  clause  may 
also  be  used  in  construction  contracts 
awarded  by  other  administrations. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  1252.222-72.  "Strikes  or 
Picketing  Affecting  Access  to  FAA 
Facility",  in  all  contracts  requiring  work 


at  an  FAA  facility.  The  clause, 
appropriately  modified,  may  also  be 
used  by  other  administrations. 

Subpart  1222.S-ConlrMt  Wortc  Hours 
and  Safety  Standards  Act 

1 222.303    Administration  and  enforcement 

The  contracting  agency  has  primary 
responsibility  for  administration  and 
enforcement  of  the  overtime  provisions 
of  the  Contract  Work  Hours  and  Safety 
Standards  Act.  While  the  contractor  is 
not  required  to  submit  payrolls  to  the 
contracting  officer  unless  the  Davis- 
Bacon  Act  applies,  the  contracting 
officer  is  responsible  for  assuring  by 
other  means  that  laborers  and 
mechanics  are  paid  any  overtime 
premium  due  them  under  the  Contract 
Work  Hours  and  Safety  Standards  Act. 
This  may  be  done  by  reviewing  payroll 
records  at  the  contractor's  office  and  by 
interviewing  employees. 

Subpart  1222.6— Walsh-Healey  Public 
Contracts  Act 

1222.608    Procedures. 

1222.608-2    Determination  of  eligibility. 

The  contracting  officer  shall  transmit 
the  information  described  in  FAR 
22.608-2  (f)(l)(u)  and  (f)(2).  The 
contracting  ofjficer  shall  furnish  a  cofpy 
of  such  transmittals  to  the 
administration  labor  advisor,  or 
designated  official  (see  Subpart  1222.70). 

1222j608-3    Protests  agtfnst  cUgiblMy. 

Hie  contractiog  officer  shall  transmit 
the  information  described  in  FAR 
22.60&-3(b).  The  contracting  officer  shall 
furnish  a  copy  of  such  transmittals  to 
the  administration  labor  advisor,  or 
designated  official 

1222.608-4    Award  pemfng  flnal 
detei  1 1  linaUun, 

Award  may  be  made  immediately,  as 
provided  in  FAR  22.e06-4(a),  if  the 
contracting  officer's  certification  is 
approved  in  writing  by  the  head  of  the 
contracting  activity,  llie  contract  file 
documentation  addressed  at  FAR 
22.608-4(b)  is  the  approved  certification 
required  by  FAR  22io8-«(a).  A  copy  of 
the  written  notice  shall  be  furnished  to 
the  administration's  labor  advisor,  or 
designated  official. 

1222.608-6    Postaward. 

(a)  See  1249.1  for  procedures 
regarding  contract  termination. 

(b)  A  copy  of  notification  furnished 
the  Department  of  Labor  as  required  by 
FAR  22.608-6(c)  shall  be  furnished  the 
administration's  labor  advisor,  or 
designated  official. 


Subpart  1222.70— Sonrtee  Contract  Act 
of  1965 

1222.7001  General 

Pending  future  coverage  in  the  FAR. 
administrations  shall  continue  to  follow 
policies  and  procedures  in  FPR 
Temporary  Regulation  76.  Revision  of 
Labor  Standards  for  Federal  Service 
Contracts,  February  23, 1984,  and 
administration  procedures  instituted 
thereunder. 

1222.7002  Contract  ctausee. 

(a)  Clause  for  contracts  of  $2,500  or 
less.  The  contracting  officer  shall  insert 
the  clause  at  1252.222-70,  Service 
Contract  Act  of  1965  ContracU  of  $2,500 
or  Less,  in  solicitations  and  contracts 
when  the  contract  amount  is  expected  to 
be  $2,500  or  less  and  the  Service 
Contract  Act  of  1965  is  applicable.  With 
respect  to  Blanket  Purchase 
Agreements,  the  amount  to  be  compared 
to  the  dollar  threshold  is  the  total  dollar 
amount  of  orders  reasonably  anticipated 
to  be  placed  in  a  12-month  period. 

(b)  Clauses  for  contracts  over  $2,500. 

(1)  The  contracting  officer  shall  insert 
the  clause  at  1252.222-75,  Service 
Contract  Act  of  1965.  as  amended,  when 
the  contract  is: 

(i)  For  over  $2,500  or 

(ii)  For  an  indefinite  dollar  amount 
and  the  contracting  officer  expects  the 
contract  amount  will  exceed  $2,500 
during  any  12-month  period. 

(2)  the  clause  at  1252.222-77,  Fair 
Labor  Standards  Act  and  Service 
Contract  Act-Price  Adjustment  (Multi- 
year  and  Option  Contracts),  when  the 
contract  is  expected  to  be  a  fixed-price 
service  contract  and  is  a  multi-year 
contract  or  is  a  contract  %vith  options  to 
renew. 

(3)  The  clause  at  1252.222-7a  Fair 
Labor  Standards  Act  and  Service 
Contract  Act-Price  Adjustment  when 
the  contract  is  expected  to  be  a  fixed- 
price  service  contract  and  is  not  a  multi- 
year  contract  or  is  not  a  contract  with 
options  to  renew. 

(4)  The  clause  at  1252.222-79,  Service 
Contract  Act  Requirements  as  to 
Vacation  Pay. 

(5)  The  clause  at  1252.222-73,  Contract 
Work  Hours  and  Safety  Standards  Act- 
Overtime  Compensation. 

(6)  The  clause  at  1252.222-74,  Payrolls 
and  Basic  Records. 

Subpart  1222.71— Administration 
Labor  Advlaor 

1222.7101    Administratton  labor 
procedures. 

Each  administration  shall  establish 
procedures  to  assure  compliance  with 
this  part.  Each  administration  may 


44544 


Federal  Register  /  Vol.  52.  No.  223  /  Thursday.  November  19.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  223  /  Thursday.  November  19.  1987  /  Rules  and  Regulations 


44545 


appoint  a  labor  advisor  or  designate  an 
official  responsible  for  coordinating 
labor  poliey^nd  procedures  as  they 
pertain  to  the  Acquisition  process.  The 
individual  so  designated  shall  be 
located  in  its  headquarters  and  the 
appointment  shall  be  made  by 
memorandum,  with  a  copy  sent  to  each 
of  the  administration's  contracting 
o^ices. 

Sut)(>art  1222.72— Fair  Lat>or 
Standards  Act  of  1938 

1222.7201    General 

The  Fair  Labor  Standards  Act  of  1938, 
as  amended  (29  U.S.C.  201-219). 
establishes  minimum  wage  and 
maximum  hour  standards  applicable  to 
employees,  unless  otherwise  exempted, 
engaged  in  interstate  or  foreign 
commerce  or  in  the  production  of  goods 
for  such  commerce.  Thus,  the  statute 
may  or  may  not  cover  employees  on  a 
Government  contract,  depending  upon 
the  nature  of  the  contract  work.  The 
Department  of  Labor  has  responsibility 
for  administering  and  enforcing  this 
statute.  A  Labor  Department 
investigation  in  connection  therewith 
may  be  of  vital  concern  to  DOT  because 
it  may  divulge  violations  of  the  Davis- 
Bacon  Act,  Contract  Work  Hours  and 
Safety  Standards  Act  or  Copeland 
(Anti-kickback)  Act  for  which  DOT  has 
enforcement  responsibility.  When 
access  to  a  contractor's  submitted 
records  is  requested  by  the  Department 
of  Labor  in  connection  with  its 
investigation  under  the  Fair  Labor 
Standards  Act,  the  contracting  officer 
shall  cooperate  fully,  and  shall 
immediately  request  the  Labor 
Department  representative  to  furnish 
promptly  any  information  developed 
indicating  violation  of  the  above 
statutes  for  which  DOT  has  enforcement 
responsibility.  i 

Subpart  1222.73— Notification  to  S(a) 
Subcontractors 


1222.7301    Requirements. 


») 


Contracting  officers  shall  assure  that 
firms  receiving  8(a)  subcontracts  subject 
to  the  Davis-Bacon  Act,  Service 
Contract  Act,  Contract  Work  Hours  and 
Safety  Standards  Act.  Copeland  (Anti- 
Kickback)  Act  and  Walsh-Healy  Act  are 
made  aware  during  contract  negotiation 
of  the  requirements  of  these  Acts. 


UMI 


PART  1223— ENVIRONMENT. 
CONSERVATION,  AND 
OCCUPATIONAL  SAFETY 

Subpart  1223.1— Pollution  Control  and 
dean  Air  and  Water 

Sec. 

1223.106  Delaying  award. 

1223.107  Compliance  responsibilities. 

Subpart  1223.70— Safety  Requirements  for 
Selected  DOT  Contractors 

1223.7001    Contract  clauses. 

Autliority:  Sec.  205(c)  Federal  Property  and 
Administrative  Services  Act.  as  amended  (40 
use.  486(c)).  48  CFR  1.301;  49  CFR  1.59. 

Subpart  1223.1— Pollution  Control  and 
Clean  Air  and  Water 

1223.106  Delaying  award. 

The  contracting  officer  shall  submit 
all  notifications  initiated  under  FAR 
23.106  to  the  Environmental  Protection 
Agency  through  the  Senior  Procurement 
Executive. 

1223.107  Compliance  responsibilities. 

Notification  required  by  FAR  23.107 
shall  be  submitted  in  the  same  manner 
as  required  by  1223.106. 

Subpart  1223.70— Safety 
Requirements  for  Selected  DOT 
Contracts 

1223.7001    Contract  clauses. 

(a)  Where  all  or  part  of  a  contract  will 
be  performed  on  Government  owned  or 
leased  property,  the  contracting  officer 
shall  insert  the  clause  at  1252.223-71 
"Accident  and  Fire  Reporting." 

(b)  For  all  NHTSA  solicitations  and 
contracts  under  which  human  test 
subjects  will  be  utilized,  the  contracting 
officer  shall  insert  the  clause  at 
1252.223-72  "Protection  of  Human 
Subjects  Compliance."  Copies  of  the 
NHTSA  directives  shall  be  made 
available  to  the  successful  contractor. 

PART  1224— PROTECTION  OF 
PRIVACY  AND  FREEDOM  OF 
INFORMATION 

Subpart  1224.1— Protection  of  Individual 
Privacy 

Sec 

1224.102    General. 

1224.102-70    Applicability. 

Subpart  1224.2— Freedom  of  Information 
Act 

1224.202     Policy. 


Authority:  Sec.  205(c),  Federal  Property  and 
Administrative  Services  Act,  as  amended  (40 
U.S.C.  488(c)).  48  CFR  1.301;  49  CFR  1.59. 

Subpart  1224.1— Protection  of 
Individual  Privacy 

1224.102    General. 

DOT  rules  and  regulations 
implementing  the  I>rivacy  Act  are 
located  at  49  CFR  Part  10. 

1224.102-70    Applicability. 

(a)  Illustrations  of  systems  of  records 
to  which  the  Privacy  Act  applies  include 
the  following: 

(1)  Records  which  are  maintained  for 
administrative  functions  of  a  Federal 
agency,  such  as  personnel  and  payroll 
records. 

(2)  Health  records  which  are 
maintained  by  a  contractor  engaged  to 
provide  health  services  to  agency 
personnel. 

(b)  Illustrations  of  systems  of  records 
to  which  the  Act  does  not  apply  include 
the  following: 

(1)  Records  which  are  maintained  by  a 
contractor  on  individuals  whom  the 
contractor  employs  in  the  process  of 
providing  goods  and  services  to  the 
Federal  Government. 

(2)  Under  contracts  with  a  State  or 
private  educational  organization  to 
provide  training,  the  records  generated 
on  contract  students  pursuant  to  their 
attendance  (admission  forms,  grade 
reports),  provided  that  they  are  similar 
to  those  maintained  on  other  students 
are  commingled  with  records  on  other 
students. 

(3)  A  system  used  by  a  contractor  as  a 
result  of  management  discretion,  for 
example,  systems  of  personnel  records 
maintained  by  contractors  on  their  own 
behalf. 

Subpart  1224.2— Freedom  on 
Information  Act 

1224.202    Policy. 

DOT  rules  and  regulations 
implementing  the  Freedom  of 
Information  Act  (FOIA)  are  located  in  49 
CFR  Part  7. 

PART  1225— FOREIGN  ACQUISITION 

Subpart  1 225. 1  —Buy  American  Act- 
Supplies 

Sec. 

1225.102     Policy. 

Subpart  1225.2— Buy  American  Act- 
Construction  Materials 

1225.202     Policy. 


Subpart  1225.3— Batance  of  Payments 
Program 

1225.302    Policy. 

1225.304    Excess  and  near-excess  foreign 
currencies. 

Authority:  Sec.  205(c),  Federal  Property  and 
Administrative  Services  Act,  as  amended  (40 
U.S.C.  486(c)).  48  CFR  1.301;  49  CFR  1.59. 

Subpart  1225.1- Buy  American  Act- 
Supplies 

1225.102    Policy. 

The  head  of  the  contracting  activity 
shall  approve  the  determination 
required  by  FAR  25.102(b)  for  contracts 
exceeding  $1  million. 

Subpart  1225.2— Buy  American  Act- 
Construction  Materials 

1225.202    Policy. 

The  head  of  the  contracting  activity 
shall  approve  the  determination 
required  by  FAR  25.202(b)  for  cost  of 
construction  materials  exceeding 

$ioo,ooa 

Subpart  1225.3— Balance  of  Payments 
Program 

1225.302    Policy. 

The  head  of  the  contracting  activity 
shall  make  the  determinations/provide 
the  authorization  required  by  FAR 
25.302  (b)(2).  (b)(3)  and  (c). 

1 225.304       Excess  and  near-excess 
foreign  currencies. 

The  head  of  the  contracting  activity 
shall  make  the  determination  required 
by  FAR  25.304(c). 

PART  1227— PATENTS,  DATA  AND 
COPYRIGHTS 

Subpart  1227.2— Patents 


Sec. 
1227.201-1 


General. 


Subpart  1227.3— Patent  Rights  Under 
Government  Contracts 

1227.302    Policy. 

1227.305    Administration  of  Patent  Right 

Clauses 
1227.305-4    Conveyance  of  invention  rights 

acquired  by  the  Government. 

Subpart  1227.4— Rights  In  Data  and 
Copyrights 

1227.401-73    Solicitation  provisions  and 
contract  clause*. 

Authority:  Sec  20S(c).  Federal  IVoperty  and 
Administrative  Services  Act  as  amended  (40 
U.S.C  486(c)).  48  CFR  1.301:  49  CFR  1.59. 


Subpart  1227.2— Patents 
1227.201-1    OaneraL 

For  the  Department  of  Transportation, 
the  office  having  cognizance  of  patent 
matters  shall  be  the  DOT  Patent 
Counsel.  Office  of  General  Counsel. 

Subpart  1227.3— Patent  Righte  Under 
Government  Contracts 

1227.302    Policy. 

The  DOT  Senior  Procurement 
Executive  shall  be  the  official  that 
approves  all  determinations  to  require 
the  contractor,  or  assignee,  or  exclusive 
licensee  to  grant  such  licenses  as 
specified  at  FAR  27.302(f).  The  head  of 
the  contracting  activity  shall  have  the 
responsibihty  and  authority  for  making 
findings  and  determination  with  respect 
to  the  granting  of  such  a  license  and 
submitting  such  findings  and 
determination  to  the  Senior  Procurement 
Executive  for  approval.  When 
necessary,  the  contracting  officer  or  the 
HCA  should  seek  advice  from  the  OST 
Patent  Counsel. 

1227.305    Administration  of  patent  right 
clauses. 

1227J05-^    Conveyance  of  Invention 
rights  acquired  by  the  Government 

(a)  The  contracting  officer  shall 
ensure  that  solicitations  and  contracts 
which  include  either  of  the  clauses  at 
FAR  52.227-11  and  52.227-13.  include  a 
mechanism  by  which  the  contractor  is 
required  to  report  inventions  made  in 
the  course  of  contract  performance. 
Contracting  officers  may  fulfill  this 
requirement  by  requiring  the  contractor 
to  submit  a  DD  Form  882,  Report  of 
Inventions  and  Subcontracts,  at  contract 
completion,  and  when  required  to 
disclose  inventions  in  accordance  with 
the  FAR  clauses  cited  above. 
Contracting  officers  shall  ensure  that  the 
contractor  submits  all  of  the  disclosure 
information  required  by  the  specific 
FAR  clause  included  in  the  contract. 

(b)  When  a  contractor  discloses  an 
invention  under  a  contract  including  one 
of  the  clauses  cited  above,  the 
contracting  officer  shall  take  the 
following  action(s),  as  appropriate: 

(1)  For  contracts  which  include  the 
FAR  clause  52.227-11: 

(i)  Ensure  that  the  Government 
receives  a  license  pursuant  to  paragraph 
(b)  of  the  clause. 

(ii)  Ensure  that  title  to  any  subject 
invention  is  transferred  to  the 
Government  when  required  pursuant  to 
paragraph  (d)  of  the  clause. 

(2)  For  contracts  which  include  the 
FAR  clause  52.227-13: 


(i)  Ensure  that  the  contractor  assigns 
the  entire  right  title,  and  interest  to  the 
subject  invention  to  the  Government 
pursuant  to  paragraph  (b)  of  the  clause. 

(ii)  Ensure  that  the  Government 
retains  the  minimum  rights  specified  in 
paragraph  (c)  of  the  clause  when  the 
contractor  retains  principal  or  exclusive 
rights. 

Subpart  1227.4— RighU  in  Data  and 
Copyrights 

1227.409    Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  may 
prescribe,  as  appropriate,  clauses 
consistent  with  the  policy  of  FAR  27.401 
in  contracts  to  be  performed  outside  the 
United  States,  its  possessions,  and 
Puerto  Rico. 

(b)  The  contracting  officer  may 
prescribe,  as  appropriate,  clauses 
consistent  with  the  policy  in  FAR  27.401 
in  contracts  for  architect-engineer 
services  and  construction  work. 

(c)  The  contracting  officer  shall 
prescribe  clauses  consistent  with  the 
requirements  of  Pub.  L  97-219  (the 
Small  Business  Administration 
Development  Act  of  1962)  and  the  Small 
Business  Innovation  Policy  Directive  No. 
65-01  in  Small  Business  Innovative 
Research  (SBIR)  contracts. 

(d)  The  contracting  officer  may 
prescribe,  as  appropriate,  clauses 
consistent  with  the  policy  of  FAR  27.401 
in  contracts  for  the  operation  of 
Government-owned  research, 
development,  or  production  focilities. 

PART  1228— BONDS  AND  INSURANCE 
Subpart  1228.1— Bonds 

Sec. 

1228.106    Administration. 
1228.106-6    Furnishing  of  information. 
1228.106-7    Withholding  contract  payments. 
1228.106-70    Execution  and  administration  of 
bonds. 

Subpsrt  122t.3— InsurafKe 

1228.306    Insurance  under  fixed-price 

contracts. 
1228.306-70    Contracts  for  lease  of  aircraft. 
1228.306-n)-l    Clauses. 

Authority;  Sec.  205(c)  Federal  Property  and 
Administrative  Services  Act,  as  amended  (40 
U.S.C.  486(c)).  48  CFV.  1.301:  49  CFR  1 J9. 

Subpart  1228.1— Bonds 
1228.106    Administratton. 

1228.106-4    FumieMng  of  information. 

(a)  The  contracting  officer  shall  upon 
request  furnish  the  name  and  address  of 
the  prime  contractor's  surety  to 
employees,  suppliers,  and 
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subcontractors  having  a  contractual  or 
employment  relationship  with  the  prime 
contractor  or  a  first-tier  subcontractor. 
When  furnishing  such  information,  the 
inquirer  may  also  be  informed  that: 

(1)  An  employee,  supplier,  or 
subcontractor  having  a  contractual  or 
employment  relationship  with  a  prime 
contractor  or  first-tier  subcontractor  has 
the  right  to  sue  the  prime  contractor's 
surety  under  the  Miller  Act  for  amounts 
owed  for  work  performed  or  materials 
delivered:  and 

(2)  In  order  to  avail  themself  of  legal 
remedies  provided  by  the  Miller  Act,  an 
employee,  supplier,  or  subcontractor 
having  a  contractual  or  employment 
relationship  with  a  First-tier 
subcontractor  must  act  within  the 
following  time  frames: 

(i)  Inform  the  prime  contractor  within 
90  days  after  the  day  on  which  the  last 
of  the  work  was  performed  or  the  day 
on  which  the  last  of  the  material  was 
delivered,  that  such  work  or  material 
has  not  been  fully  paid  for  and 

(ii)  File  against  the  surety  within  one 
year  after  the  day  on  which  the  last  of 
the  work  was  performed  or  the  day  on 
which  the  last  of  the  material  was 
delivered,  any  required  court  action  for 
collection  of  amounts  due.  "Employees" 
as  used  in  this  paragraph  means  both 
supervisory  and  nonsupervisory 
employees  who  have  furnished  or  have 
been  requested  to  furnish  labor  in 
prosecution  of  the  work  required  by  the 
contract  in  question.  See  1228.106-6(b) 
below  for  the  contracting  officer's 
responsibility  with  respect  to  laborers, 
mechanics,  appentices,  trainees, 
watchmen  and  guards. 

(b)  On  construction  contracts 
exceeding  $2,000,  if  the  contracting 
officer  is  informed,  either  through 
routine  compliance  checking,  a 
complaint,  or  a  request  for  information, 
that  a  laborer,  mechanic,  apprentice, 
trainee,  watchman  or  guard  employed 
by  the  contractor  or  subcontractor  at 
any  tier  may  have  been  paid  wages  less 
than  those  required  by  the  applicable 
labor  standards  provisions  of  the 
contract,  the  contracting  officer  shall 
promptly  initiate  an  investigation  in  i 
accordance  with  FAR  Subpart  22.4,   ' 
irrespective  of  the  employee's  rights 
under  the  Miller  Act.  When  an 
employee's  request  for  information  it 
involved,  the  contracting  officer  shaQ 
inform  the  inquirer  that  such 
investigation  will  be  made.  Such 
investigation  is  required  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act, 
Contract  Work  Hours  and  Safety 
Standards  Act.  and  Copeland  (Anti- 
kickback)  Act  for  assuring  proper 
payment  to  such  employees.  Claims  of 
such  employees,  along  with  claims  of 
the  United  States  referred  to  in 


122ai06-7  take  precedence  over  claims 
of  sureties. 

(c)  When  furnishing  a  copy  of  a 
payment  bond  and  contract  in 
accordance  with  FAR  28.106-6{c).  the 
requirement  for  a  copy  of  the  contract 
may  be  satisfied  by  furnishing  a 
machine  copy  of  the  contract's  first 
pages,  which  show  the  contract  number 
and  date,  the  contractor's  name  and 
signature,  the  contracting  officer's 
signature,  and  the  description  of  the 
contract  work.  The  officer  furnishing  the 
copies  shall  place  the  statement 
"Certified  to  be  a  true  and  correct  copy" 
followed  by  his  or  her  signature  and  title 
and  name  of  the  operating 
administration.  The  fee  for  furnishing 
the  requested  certified  copies  shall  be 
determined  in  accordance  with  the 
Departmental  Freedom  of  Information 
Act  regulation  (49  CFR  Part  7).  Payment 
for  requested  records  shall  be  made  by 
check  or  money  order  drawn  to  the 
order  of  the  operating  administration 
providing  the  certified  copies,  or  by 
cash. 

1228.106-7    Withholding  contract 
payments. 

A  surety  which,  pursuant  to  a  Miller 
Act  payment  bond,  has  satisfied  debts 
owed  by  the  contractor  to  an  employee 
of  the  contractor,  a  first-tier 
subcontractor,  or  a  material  man 
supplying  the  contractor,  obtains  a  right 
of  subrogation  to  contract  funds  due  the 
contractor  and  held  by  the  Government. 
However,  the  surety's  subrogation  rightB 
are  subject  to  any  claims  of  the  United 
States  based  on  the  contractor's  debts  to 
it  and  the  Government's  right  to  make 
payment  to  the  contractor  from  withheld 
funds  if  necessary  to  achieve  timely 
completion  of  the  contracts. 

1228.106-70    Execution  and  administration 
of  bonds. 

(a)  The  surety  shall  be  notified,  as 
soon  as  feasible,  of  the  contractor's 
failure  to  perform  in  accordance  with 
the  terms  of  the  contract. 

(b)  When  a  partnership  is  a  principal 
on  a  bond,  the  names  of  all  the  members 
of  the  firm  shall  be  listed  in  the  bond 
following  the  name  of  the  firm,  and  the 
phrase  "a  partnership  composed  of."  If  a 
principal  is  a  corporation,  the  state  of 
incorporation  must  appear. 

(c)  Performance  or  payment  bond 
other  than  an  annual  bond  shall  not 
antedate  the  contract  to  which  it 
pertains. 

(d)  Bonds  shall  be  filed  with  the 
original  contract  to  which  they  apply,  or 
all  bonds  shall  be  separately  maintained 
and  reviewed  quarterly  for  validity.  If 
separately  maintained,  each  contract 


file  shall  cross  reference  the  applicable 

bonds. 

Subpart  1228.3— Insurance 

1 228.306    Inauranc*  under  fixed-price 
contracts. 

1228.306-70    Contracta  for  lease  of 
aircraft 

1228.306-70-1    Clauses. 

(a)  The  clauses  at  1252.228-71  through 
1252.228-73  shall,  unless  otherwise 
indicated  by  the  specific  instructions  for 
their  use.  be  inserted  in  any  contract  for 
the  lease  of  aircraft  (including  aircraft 
used  in  out-service  flight  training). 

(b)  Insert  the  clause  in  1252.228-71 
except  in  the  following  circumstances: 

(1)  When  the  hourly  rental  rate  does 
not  exceed  $250.00  and  the  total  rental 
cost  for  any  single  transaction  is  not  in 
excess  of  $2,500  or 

(2)  Where  the  cost  of  hull  insurance 
does  not  exceed  10%  of  the  contract 
rate,  or 

(3)  When  the  lessor's  insurer  does  not 
grant  a  credit  for  uninsured  hours, 
thereby  preventing  the  lessor  from 
granting  the  same  to  the  Government. 

(c)  When  fair  market  value  of  the 
aircraft  can  be  determined,  insert  the 
clause  at  1252.228-72. 

(d)  Section  504  of  the  Federal  Aviation 
Act  of  1958.  as  amended,  provides  that 
no  lessor  of  an  aircraft  under  a  bona 
fide  lease  of  thirty  days  or  more,  shall 
be  liable  by  reason  of  his  interest  as 
lessor  or  title-holder  of  the  aircraft  for 
any  injury  to  or  death  of  persons,  or 
damage  to  or  loss  of  property,  unless 
such  aircraft  is  in  the  actual  possession 
or  control  of  such  person  at  the  time  of 
such  injury,  death,  damage  or  loss.  On 
short-term  or  intermittent-use  leases, 
however,  the  owner  may  be  liable  for 
damage  caused  by  operation  of  the 
aircraft.  It  is  usual  for  the  aircraft  owner 
to  retain  insurance  covering  this  liability 
during  the  term  of  such  lease.  Such 
insurance  can.  often  for  little  or  no 
increase  in  premium,  be  made  to  cover 
the  Government's  exposure  to  liability 
as  well.  In  order  to  take  advantage  of 
this  coverage,  the  Risks  and  Indemnities 
clause  prescribed  in  paragraph  (d)(1) 
below  shall  be  used. 

(1)  Insert  the  clause  in  1052.228-73  in 
any  contract  for  out-service  flight 
training  or  for  the  lease  of  aircraft  where 
the  Government  will  have  exclusive  use 
of  the  aircraft  for  a  period  of  less  than 
thirty  days. 

(2)  Any  contract  for  out-service  flight 
training  shall  include  a  clause  in  the 
contract  Schedule  stating  substantially 
that  the  contractor's  personnel  shall  at 
all  times  during  the  course  of  the 
training  be  in  command  of  the  aircraft, 
and  that  at  no  time  shall  other  personnel 


be  permitted  to  take  command  of  the 
aircraft. 

PART  1229— TAXES 
Subpart  1229.1— General. 


Resolving  tax  problems. 


Sec. 
1229.101 

Subpart  1229.70— FiHng  of  Internal  Revenue 
Service  Information  Returns. 

1229.7001  General. 

1229.7002  Responsibilities. 

1229.7003  Procedures. 

Authority  (Sec.  205(C)  Federal  Property  and 
Administrative  Services  Act,  as  amended  (40 
U.S.C.  486(c)).  48  CFR  1.301;  49  CFR  1.59). 

Subpart  1229.1— General 

1229.101    Resolving  tax  problems. 

(a)  The  Office  of  General  Counsel  will 
represent  the  Department  in  all 
negotiations  under  FAR  Part  29. 

(b)  Communications  with  the 
Department  of  Justice  for  representation 
or  intervention  in  proceedings 
concerning  taxes  shall  be  made  only  by 
the  General  Counsel. 

(c)  Matters  involving  foreign  taxes 
requiring  the  assistance  of  other 
executive  departments  shall  be 
forwarded  to  the  General  Counsel  for 
appropriate  action. 

(d)  Tax  problems  which  cannot  be 
solved  readily  by  reference  to  FAR  Part 
29  shall  be  forwarded  to  the  General 
Counsel  through  the  administration  legal 
counsel.  The  forwarding  of  tax  problems 
to  the  General  Counsel  is  particularly 
important  where: 

(1)  The  amount  of  tax  actually  or 
potentially  involved  is  substantial; 

(2)  The  legal  incidence  of  a  tax 
appears  to  be  upon  the  United  States  or 
its  property,  a  specific  exemption 
pertinent  to  the  transaction  appears  to 
exist,  or  a  State  or  local  tax  appears  to 
have  a  direct  effect  upon  a  transaction 
in  interstate  commerce; 

(3)  Judicial  or  administrative  action 
against  a  contractor  is  threatened; 

(4)  The  imposition  or  potential 
imposition  of  a  tax  is  the  result  of  an 
amendment  of  a  tax  law  or  a  change  of 
position  by  the  tax  authorities:  or 

(5)  The  possibility  exists  of  obtaining 
refunds  of  taxes  previously  paid. 

(e)  Tax  problems  forwarded  to  the 
General  Counsel  shall  be  accompanied 
by  the  following  material,  which  shall  be 
furnished  by  the  initiating  office  or  by 
intervening  offices: 

(1)  A  comprehensive  statement  of 
pertinent  facts,  including  documents  and 
correspondence. 

(2)  A  copy  of  the  contract. 

(3)  A  thorough  review  of  the  legal 
issues  involved  and  recommended 
action  to  be  taken. 


(4)  If  appropriate,  a  statement  of  the 
problem's  effect(s)  on  procurement 
policies  and  procedures  with 
recommendations. 

(f)  Information  copies  of  tax-related 
correspondence  shall  be  sent  to  the 
procurement  executive. 

Subpart  1229.70— Filing  of  IRS 
Information  Returns 

1229.7001  General 

The  Department  is  required  to  file 
Information  Tax  returns  for  all 
payments  made  to  individuals  and 
partnerships  totaling  $600  or  more  in  a 
calendar  year.  However,  reporting 
generally  is  not  required  by  Federal 
agencies  for  payments  made  to 
corporations  except  in  the  case  of 
medical  payments.  Returns  must  be  filed 
for  payments  totaling  $600  or  more  for 

(a)  Salaries,  wages,  commissions,  fees 
and  other  forms  of  compensation  for 
services  rendered  by  individuals  not 
Department  of  Transportation 
employees. 

(b)  Rents  (paid  to  individuals  vice  real 
estate  agents). 

(c)  Interest  penalties  incurred  under 
the  Prompt  Payments  Act  and  the 
Contract  Disputes  Act. 

(d)  Any  amount  in  excess  of  $600  that 
was  owed  to  DOT  and  that  has  been 
dec]ared  uncollectable  as  a  result  of  a 
defaulted  obligation,  not  in  dispute,  and 
either 

(1)  A  Federal  statute  expiration  for 
collection  of  the  debt  has  occurred,  or 

(2)  A  formal  compromise  agreement 
has  been  entered  into. 

(e)  If  an  amount  less  than  the  amount 
owed  is  accepted  as  payment  in  full,  the 
difference  between  the  amount  of  the 
debt  and  the  settlement  amount  must  be 
reported. 

(f)  Returns  must  also  be  prepared  for 
payments  and  any  related  interest 
penalties  made  to  corporations  engaged 
in  providing  medical  and  health  care 
services  or  in  billings  and  collections  for 
such  services. 

1229.7002  Responsibilities. 

(a)  Procurement  Office.  The 
procurement  office  in  each  operating 
administration  is  responsible  for: 

(1)  Identifying  the  recipients  subject  to 
reporting, 

(2)  Obtaining  the  appropriate 
informational  data  i.e..  the  taxpayer 
identification  number  or  social  security 
number,  and 

(3)  Providing  this  data  to  the 
accounting  ofiFice. 

(b)  Accounting  Office.  The  accounting 
office  in  each  operating  administration 
that  processes  the  payments  is 


responsible  for  preparing  the  related  IRS 
information  returns. 

1229.7003    Procedures. 

(a)  The  procurement  office  will 
identify  the  recipients  subject  to 
reporting  as  indicated  at  1229.7001,  as 
they  occur  during  the  year.  For  contracts 
exceeding  $25,000,  representations  and 
Certifications  statements  filled  out  by 
vendors  in  accordance  with  Federal 
Acquisition  Regulations  (52.215-6  or 
52.214-2)  may  be  used  to  assist  in 
identifying  the  recipients.  For  those 
acquisitions  not  expected  to  exceed 
$25,000,  the  procurement  office  shall 
identify  recipients  at  some  point  within 
the  small  purchase  acquisition  cycle. 
The  procurement  office  will  obtain  the 
tax  payer  identification  number  or 
social  security  number  when  the 
contract  is  negotiated  (immediately  after 
contract  award  if  awarding  under  small 
purchase  or  sealed  bid  procedures)  or 
when  the  lease  agreement  is  executed 
and  provide  the  data  to  the  accounting 
office. 

(b)  The  accounting  office  will 
accumulate  the  payments  for  the 
calendar  year  for  each  of  the  identified 
recipients  and  prepare  the  returns. 

PART  1230— COST  ACCOUNTING 
STANDARDS 

Authority:  Sec.  205(c)  Federal  Property  and 
Administrative  Services  Act.  as  amended  (40 
U.S.C.  486(c)).  48  CFR  1.301:  49  CFR  1.59. 

Subpart  1230.3— CAS  Contract 
Requirements 

1230.304    Waiver. 

The  head  of  the  contracting  activity  is 
authorized  to  waive  CAS  requirements 
for  nondefense  contracts. 

PART  1231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Authority:  Sec.  205(c)  Federal  Property  and 
Administrative  Services  Act.  as  amended  (40 
use.  486(c)).  48  CFR  1.301;  49  CFR  1.59. 

Subpart  1231.1— Applicability 

1231.101    Objectives. 

Requests  for  individual  deviations  to 
the  cost  principles  shall  be  submitted  to 
the  agency  head.  Requests  for 
administration  supplements  and  class 
deviations  shall  be  submitted  through 
the  Senior  Procurement  Executive  who 
will  coordinate  the  request  with  the 
Civilian  Agency  Acquisition  Council. 
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PART  1232-CONTRACT  FMANCINQ 
Subpart  123Z1—G«Mral 

1232.102    Description  of  contract  financing 
methods. 

Subpwt  1232.«-Advanc«  Paynwnts 

1232.402    General. 

Subpart  12323— ProgrMS  PaynMitts  Based 
oncost* 

1232.501  General. 

1232.501-2    Unusual  progress  payments. 

1232.502  Preaward  matters. 
1232.501-2    Contract  finance  ofTice 

clearance. 
1232.504-2    Subcontracts. 

Subpart  1232.7— Contract  Funding 

1232.702  Policy. 

1232.703  Contract  funding  requirements. 
1232.703-1    General. 

Subpart  1232.70— Pronnpt  Payments 

1232.7001    Prompt  payments. 

Authority:  Sec.  205(C)  Federal  Property  and 
Administrative  Services  Act  as  amended  (40 
use.  486(c)).  46  CFR  1.301;  49  CFR  1.59. 

Subpart  1232.1— General  I 

1232.102    Description  of  contract  financing 
metfwd*. 


Progress  payments  based  on  a 
percentage  or  stage  of  completion  are 
authorized  for  use  as  a  payment  method 
under  DOT  contracts  or  subcontracts  for 
construction,  alteration  or  repair,  and 
shipbuilding  and  conversation.  For  all 
other  contracts,  progress  payment 
provisions  shall  be  based  on  costs,  as 
provided  in  FAR  Subpart  32.5,  and 
Subpart  1232.5,  of  this  chapter,  except 
that  progress  payments  based  on  a 
percentage  or  stage  of  completion  may 
be  authorized  by  the  head  of  the 
contracting  activity  when  a 
determination  is  made  that  progress 
payments  based  on  costs  cannot  be 
practically  employed  and  that  it  is 
feasible  to  administer  progress 
payments  based  on  a  percentage  or 
stage  of  completion. 


Subpart  1232.4— Advance  Payments 

1232.402    General 

(a)  The  head  of  the  contracting 
activity  shall  have  the  responsibility  and 
authority  for  making  fmdings  and      | 
determinations  concerning  advance  ' 
payments,  except  advance  payments  in 
excess  of  $50,000  pursuant  to  Pub.  L  85- 
804.  as  amended,  must  be  approved  by 
the  Secretary  of  Transportation.  This 
authority  may  not  be  redelegated. 

(b)  Before  requesting  authorization  for 
any  advance  payment  arrangements,  the 
proposed  advance  payments  shall  be 
coordinated  with  the  finance  office. 


Subpart  1232.S— Progress  Payments 
Based  on  Costs 

1232.501  General 

1232.501-2    Unusual  progress  payments. 

Requests  for  unusual  progress 
payments  will  not  be  considered  as  a 
handicap  or  adverse  factor  in  the  award 
of  a  contract,  provided  the  bid  or 
proposal  is  not  conditioned  on  approval 
of  such  request. 

1232.502  Preaward  matters. 

1 232.502-2    Contract  finance  office 
ciearance. 

The  approving  authority  for  actions 
specified  in  FAR  32.502-2  is  the  head  of 
the  contracting  activity. 

1232.504    Subcontracts. 

The  head  of  the  contracting  activity  is 
the  approving  official  for  unusual 
progress  payments  to  subcontractors. 

Subpart  1232.7— Contract  Funding 

1232.702  Policy. 

In  addition  to  the  requirements  of  (a) 
in  the  second  sentence  of  FAR  32.702. 
and  for  fixed  price  incentive  or 
redeterminable  contracts,  the 
contracting  officer  shall  prior  to  award 
ensure  that  sufficient  funds  are 
available  to  cover  the  ceiling  price 
thereof. 

1232.703  Contract  funding  requirements. 

1232.703-1    General. 

Incrementally  funded  cost 
reimbursement  contracts  shall  state: 

(a)  The  limit  of  the  Government's 
liability  (i.e.,  amount  of  funds  available); 

(b)  The  portion  of  the  contract  scope 
(i.e.,  specific  property  or  services,  or 
period  of  time)  for  which  funds  are 
available; 

(c)  The  proportionate  cost  and  fee  for 
the  property,  services  or  period 
identified  per  paragraph  (b)  of  this 
section:  and 

(d)  For  contracts  containing 
separately  priced  portions  (e.g.  Task 
Order  contracts),  the  individual  cost  and 
fee  for  each  incrementally  funded 
portion. 

Subpart  1232.70— Prompt  Payments 

1232.7001    Prompt  payments. 

Pending  future  coverage  in  the  FAR. 
administrations  shall  implement  Pub.  L. 
97-177  (the  Prompt  Payment  Act)  and 
Office  of  Management  and  Budget 
(0MB)  Circular  A-125.  by  continuing  to 
follow  the  policies  and  procedures  in 
FPR  Temporary  Regulation  66,  Prompt  ■ 
Payment  Procedures  (dated  October  5. 
1982)  and  Supplement  1  thereto  (dated . 


September  29. 1983),  and  administration 
procedures  instituted  thereunder. 

PART  1233— PROTESTS.  DISPUTES. 
AND  APPEALS 

Subpart  1233.1— Protests 

Sec. 

1233.103  Protests  to  the  agency. 

1233.104  Protests  to  GAO. 

1233.105  Protests  to  GSBCA. 

Subpart  1233.2— Disputes  and  Appeals 

1233.211  Contracting  officer's  decision. 

1233.212  Contracting  officer's  duties  upon 
appeal. 

1233.213  Obligation  to  continue 
performance. 

Authority:  Sec.  205(c)  Federal  Property  and 
Administrative  Services  Act,  as  amended  (40 
U.S.C.  486(c)).  48  CFR  1.301;  49  CFR  1.59. 

Subpart  1233.1— Protests 

1233.103  Protests  to  the  agency. 

The  Assistant  Secretary  for 
Administration  is  responsible  for  the 
determination  authorizing  award  of  a 
contract  prior  to  resolution  of  a  protest. 
Requests  should  be  submitted  for 
approval  through  the  Senior 
Procurement  Executive. 

1233.104  Protests  to  GAO. 

(a)  General.  Prior  to  submitting  a 
protest  response  to  GAO,  the  completed 
response  shall  be  submitted  to  the 
Senior  Procurement  Executive  for 
review  and  coordination  at  least  two 
days  prior  to  date  due  to  GAO.  (In  those 
instances  when  the  contractor  elects  to 
use  express  procedures,  the  completed 
response  shall  be  submitted  to  the 
Senior  Procurement  Executive  for 
review  and  coordination  at  least  one 
day  prior  to  date  due  to  GAO.)  The  head 
of  the  contracting  activity  has  the 
responsibility  to  provide  GAO  with  the 
information  required  by  FAR 
33.104(a)(6). 

(b)  Protests  before  award.  The 
Assistant  Secretary  for  Administration 
is  responsible  for  the  determination 
authorizing  award  of  a  contract  prior  to 
resolution  of  a  protest.  Requests  should 
be  submitted  for  approval  through  the 
Senior  Procurement  Executive. 

(c)  Protests  after  award.  All  notices  to 
GAO  of  the  intent  to  continue  contract 
performance  in  the  face  of  such  a  protest 
shall  be  submitted  to  the  Senior 
Procurement  Executive  for  review  and 
coordination.  All  such  notices  shall  be 
submitted  to  the  Senior  Procurement 
Executive  for  review  and  approval 
within  ten  days  of  receipt  of  the 
notification  of  receipt  of  protest  from 
GAO,  unless  GAO  specifies  an  eariier 
due  date  for  such  notification. 
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(d)  Notice  to  GAO.  All  notices  to 
GAO  submitted  in  accordance  with  FAR 
33.104(f)  shall  be  submitted  through  the 
Senior  Procurement  Executive  for 
review  and  approval  at  least  two  days 
prior  to  the  date  due  to  GAO. 

1233.105    Protests  to  GSBCA. 

Prior  to  submitting  an  answer  to 
GSBCA,  in  accordance  with  FAR 
33.105(c),  the  completed  answer  shall  be 
submitted  to  the  Senior  Procurement 
Executive  for  review  and  coordination. 

Subpart  1233.2— Disputes  and  Appeals 

1233.21 1  Contracting  Officer's  decision. 

For  Department  of  Transportation 
contracts,  the  Board  of  Contract 
Appeals  referenced  at  FAR  33.211  is 
Department  of  Transportation  Board  of 
Contract  Appeals  (S-20),  400  7th  Street. 
SW..  Washington,  DC  20590. 

1233.212  Contracting  officer's  duties 
upon  appeal 

Upon  receipt  of  notice  of  appeal  by  a 
contractor,  the  contracting  officer  will 
notify  administration  legal  counsel  who 
will  appoint  an  attorney  to  represent  the 
Government  before  the  DOT  Board  of 
Contract  Appeals. 

1 233.21 3  Obligation  to  continue 
performance. 

The  contracting  officer  shall  use  the 
clause  at  FAR  52.233-1,  Disputes,  with 
its  Alternate  I  where  continued 
performance  is  vital  to  national  security, 
the  public  health  and  welfare,  critical/ 
major  agency  programs,  or  other 
essential  supplies  or  services  whose 
timely  reprocurement  from  other  sources 
would  be  impracticable. 

PART  1234— MAJOR  SYSTEM 
ACQUISITION 

Authority:  Sec.  205(c)  Federal  Property  and 
Administrative  Services  Act,  as  amended  (40 
U.S.C.  486(c)).  48  CFR  1.301:  49  CFR  1.59. 

1234.002  Policy. 

DOT'S  implementation  of  OMB 
Circular  No.  A-109  and  FAR  Part  34  is 
contained  in  DOT  Orders  4200.9A 
Acquisition  of  Major  Systems,  and 
4200.14B  Major  Systems  Acquisition 
Review  and  Approval. 

PART  1235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

1235.003  Policy. 

1235.010    Scientific  and  technical  reports. 
1235.070    Contract  clause. 

Authority:  Sec.  205(c)  Federal  Properly  and 
Administrative  Services  Act,  as  amended  (40 
U.S.C.  4e6(c)).  48  CFR  1.301:  49  CFR  1.59. 


1235.003    Policy. 

Recoupment.  It  is  DOT  policy  in 
negotiating  contracts  under  which  the 
Government  pays  a  part  or  all  of  the 
costs  of  research  or  development  to 
recover  a  fair  share  of  its  investment 
when  the  product(s)  thus  developed  or 
their  related  technology  is  sold  or 
licensed  to  a  foreign  government, 
international  organization,  foreign 
commercial  firm  or  domestic 
organization  (all  of  which  are 
collectively  termed  "customers").  (See 
1235.70  below  for  instructions  on  use  of 
the  recoupment  clause). 

1235.010    Scientific  and  technical  reports. 
When  the  statement  of  work  calls  for 
a  scientific  and  technical  report  which 
presents  interim  and  final  results  of  R&D 
work,  the  contracting  officer  shall  insure 
that  DOT  document  DOT-TST-75-97 
(Appendix  1  to  DOT  Order  1700.18 
Acquisition.  Publication  and 
Dissemination  of  DOT  Scientific  and 
Technical  Reports)  is  included  in  the 
contract. 

1235.070    Contract  clause. 

Contracting  officers  shall  insert  the 
clause  at  1252.235-71  "Recoupment  of 
Development  Costs"  in  contracts  which: 

(a)  Totally  or  partly  require  design, 
research,  development,  test  or 
experimental  (D,  R,  D,  T  or  E)  work; 

(b)  Call  for  a  product  (e.g.,  equipment, 
hardware,  software  or  a  combination 
thereof)  to  be  delivered  as  an  end  item; 
and 

(c)  Involve  D.  R.  D.  T  or  E  valued  at 
$1,000,000  or  more. 

PART  1236— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

Subpart  1236.2— Special  Aspects  of 
Contracting  for  Construction 

Sec. 

1236.203    Government  estimate  of 

construction  costs. 
1236.206    Liquidated  damages. 
1236.209    Construction  contracts  with 

architect-engineer  firms. 

Subpart  1236.3 — Special  Aspects  of  Sealed 
Bidding  in  Construction  Contracting 

1236.305    Preconstniction  conference. 
Subpart  1236.5— Contract  Clauses 

1236.570  Special  precautions  for  work  at 
operating  airports. 

Subpart  1236.6 — Architect-Engineer 
Services 

1236.602  Selection  of  firms  for  architect- 
engineer  contracts. 

1236.602-1     Selection  criteria. 

1236.602-2    Evaluation  boards. 

1236.603-3    Evaluation  board  functions. 

1236.602-4    Selection  authority. 

1236.602-5  Short  selection  processes  for 
contracts  not  to  exceed  SIO.OOO. 


1236.603    Collecting  data  on  and  appraising 

firms'  qualifications. 
1236.606    Negotiations. 
1236.606-70    General. 

Authority:  Sec.  205(c)  Federal  Property  and 
Administrative  Services  Act.  as  amended  (40 
U.S.C.  486(c)).  48  CFR  1.301;  49  CFR  1.59. 

Subpart  1236.2— Special  Aspects  of 
Contracting  for  Construction 

1236.203    Government  estimate  of 
construction  costs. 

(a)  The  Government  estimate  shall  be 
designated  "For  Official  Use  Only" 
unless  the  nature  of  the  information 
therein  requires  a  security  classification, 
in  which  event  it  shall  be  handled  in 
accordance  with  applicable  security 
regulations.  The  "For  Official  Use  Only" 
designation  shall  be  removed  only  when 
the  estimate  is  made  public  in 
accordance  with  instructions  below. 

(b)  If  the  acquisition  is  by  sealed 
bidding,  a  sealed  copy  of  the  detailed 
Government  estimate  shall  be  filed  with 
the  bids  until  bid  opening.  After  the  bids 
are  read  and  recorded,  the  "For  Official 
Use  Only"  designation  shall  be  removed 
and  the  estimate  shall  be  read  and 
recorded  in  the  same  detail  as  the  bids. 

(c)  If  the  acquisition  is  by  negotiation, 
the  following  procedures  apply: 

(1)  The  overall  amount  of  the 
Government's  estimate  shall  not  be 
disclosed  prior  to  award; 

(2)  At  the  time  of  award  the  "For 
Official  Use  Only"  designation  on  the 
Government's  estimate  shall  be 
removed;  and 

(3)  After  award,  the  Government's 
estimate  may  be  revealed,  upon  request. 

1236.206    Liquidated  damages. 

Liquidated  damages  provisions  are 
generally  appropriate  in  construction 
contracts  in  accordance  with  the 
provisions  of  FAR  Subpart  12.2. 
However,  inclusion  of  liquidated 
damages  provisions  may  be 
inappropriate  in  situations  such  as  a 
construction  contract  consisting  of 
repairs,  alterations,  or  improvements 
where  any  delay  in  the  completion 
would  still  permit  the  user  to  continue 
Its  normal  function  in  an  uninterrupted 
manner,  without  resulting  in  added 
expense  to  the  Government. 

1236.209    Construction  contracts  witti 
archKect-engineer  firms. 

(a)  As  provided  in  FAR  36.209,  no 
contract  for  construction  shall  be 
awarded  (as  the  result  of  either  a 
solicited  or  unsolicited  proposal)  to  the 
architect-engineer  (A-E)  firm 
responsible  for  the  design  of  the  facility 
to  be  constructed,  or  to  any  subsidiary 
or  affiliate  of  that  firm,  without  the 


44550 


Federal  Register  /  Vol.  52.  Na  223  /  Thursday.  November  19.  1987  /  Rules  and  Regulations 


approval  of  the  agency  head.  This 
approval  authority  may  not  be 
redelegated. 

(b)  Unless  a  construction  award  to  an 
A-E  design  firm  is  approved  per 
paragraph  (a)  of  this  section,  an  A-E 
firm  selected  for  negotiation  of  an 
architect-engineer  services  contract 
which,  together  with  its  subsidiaries  or 
affiliates,  possesses  construction 
capabilities,  shall  be  advised  of  the 
policy  set  forth  in  paragraph  (a)  of  this 
section  prior  to  the  initiation  of 
negotiations.  The  firm  shall  have  the 
option  of  either 

(1)  Declining  to  enter  into  contract 
negotiations  in  order  to  be  eligible  to 
compete  for  the  related  construction 
contract:  or 

(2)  Entering  into  contract  negotiations 
with  the  clear  understanding  that,  if 
such  negotiations  are  successful,  the 
firm  (including  its  subsidiaries  or 
affiliates)  will  be  ineligible  to  compete 
for  the  related  construction  contract. 
This  understanding  shall  be  certified  by 
the  architect-engineer  firm  upon  the 
completion  of  negotiation,  and  the 
certification  shall  be  entered  into  the 
official  contract  file. 

(c)  Architect-Engineer  firms  awarded 
a  construction  contract  under 
1236.2C9(a)  shall  not  be  engaged  to 
supervise  and  inspect,  on  behalf  of  the 
Government,  the  construction  of  the 
facility  under  the  contract. 

Subpart  1236.3— Special  Aspects  of 
Sealed  Bidding  in  Construction 
Contracting 

1236.305    Preeonstniction  conferenc*.    . 

(a)  When  the  contracting  officer 
considers  such  action  warranted,  he/she 
shall  arrange  a  preeonstniction 
conference  with  the  contractor  and  such 
subcontractors  as  the  contractor  may 
designate  to  assure  that  there  is  a  clear 
understanding  of  the  contract 
requirements  (including  labor  standards 
provisions]  and  the  rights  and 
obligations  of  the  parties. 

thj  HOT  Form  F  4220.3  titled 
"Preeonstniction  Conference  Agenda 
and  Checklist",  or  a  similar  checklist, 
shall  be  used  as  the  agenda  of.  or 
checklist  for.  the  preeonstniction 
conference. 

Suk>part  1236.5— Contract  Clauses 

123S.S70    Special  precautions  for  work  at 
operating  sirports. 

Where  any  acquisition  will  require 
work  at  an  operating  airport,  insert  the 
clause  at  1252.236-71  in  the  solicitation 
and  contract. 


Subpart  1236.6— Architect-Engineer 
Services 

1236.602    Selection  of  finnt  for  architect- 
engineer  contracts. 

1236.602-1    Selection  cHteria. 

(a]  Appropriate  criteria  in  addition  to 
those  under  FAR  36.602-l(a)  may 
include,  but  are  not  limited  to,  the 
criteria  listed  below.  The  extent  to 
which  these  criteria  are  used  will 
depend  on  the  size  and  the  complexity 
of  the  project.  For  instance,  for  small 
and  straightforward  projects, 
particularly  those  under  $10,000,  the 
data  provided  by  the  Standard  Forms 
254  and  255  may  provide  an  adequate 
measure  of  the  firm's  experience  and 
qualifications  required  for  the  project. 
However,  on  larger  and  more  complex 
projects,  the  evaluation  criteria  should 
be  extended  to  consider  such  factors  as 
the  firm's  suggested  design  approach, 
plus  methods,  design  ability,  such  as: 

(1)  Specialized  Experience  of  the  Firm- 
Relevant  recent  experience  of  the  firm 
(including  joint  venture  or  association) 
in  projects  similar  to  the  one  being 
solicited. 

(2)  Capability  and  Capacity  of  Firm  to 
Accomplish  the  Work. 

(i)  Relevant  recent  experience  and 
technical  knowledge  of  key  project 
personnel,  and  key  outside  consultants. 

(ii)  Total  number  of  personnel  the  A-E 
firm  employs  in  the  technical  disciplines 
required  for  the  proposed  work. 

(iii)  Firm's  current  workload.  Total 
number  of  ongoing  projects,  their 
construction  value  or  A-E  fee.  and 
percentage  of  completion. 

(3)  Design  Ability  and  Understanding 
of  the  Requirements. 

(i)  Technical  approach  (plarming  and 
design  process,  overall  planning  and 
design  philosophy),  possible  concepts 
(narrative),  special  design  opportunities, 
innovative  design  possibilities 
(including  environmental),  and 
provisions  for  the  handicapped. 

(ii)  Understanding  of,  and  Experience 
in.  Energy  Conservation  Design. 

(A)  Approach  to  maximizing  energy 
conservation. 

(B)  I>roject  building  and  equipment 
systems  that  would  significantly  impact 
energy  consumption. 

(C)  Criteria  and  engineering 
considerations  to  be  used  in  building 
and  equipment  design. 

(D)  Examples  of  previously  used 
design  techniques  and  measure  of 
results  (in  Btus  consumed  per  square 
foot  or  energy  costs). 

(iii)  Proposed  project  schedule  and 
man-loading  plan. 

(iv)  Quality  of  examples  of  previous 
work. 


(v)  Design  Recognition.  Major  awards 
and  other  major  recognition  the  firm  or 
members  of  the  firm  have  received  for 
design  excellence. 

(4)  Organization  and  Management: 
(i)  Project  team  organization  and  key 

personnel  roles  and  responsibihties. 

(ii)  Project  management  procedures 
such  as  coordination  of  design  effort 
among  technical  disciplines. 

(iii)  Methods  used  to  control  project 
schedule  and  construction  cost 
estimates. 

(iv)  Quality  control  procedures. 

(v)  A-E  client  relationship. 

(5)  Past  Record  of  Performance: 
(i)  DOT  and  other  Government 

contracts. 

(ii)  Contracts  with  private  industry. 

(iii)  Quality  of  work. 

(iv)  Ability  to  meet  contractual 
performance/delivery  schedules. 

(v)  Accuracy  of  construction  cost 
estimates  (compared  to  construction 
bids  received  and  value  of  awarded 
construction  contract). 

(vi)  Number,  dollar  amount  and 
reason  for  construction  change  orders. 

(vii)  A-E/client  relationship.  (For 
Government  contracts,  the  above 
information  is  available  from  SF 1421— 
Performance  Evaluation  (A-E)). 

(b)  If  design  competition  is  to  be  used 
(see  FAR  36.602-l(b)),  written  approval 
by  the  agency  head  shall  be  obtained 
prior  to  soliciting  proposals. 

(c)(1)  The  following  evaluation 
criterion  reflects  Department  policy  and 
shall  be  used  in  the  A-E  evaluation 
process  for  A-E  acquisitions  above 
$10,000.  It  shall  be  used  separately  from 
the  other  criteria  in  terms  of  bonus  or 
penalty  points  to  the  basic  numerical 
evaluation  rating. 

(2)  Minority/Women  Employment- 
Percentage  of  minority  employees  in  all 
job  classifications  and  pay  scales, 
noting  the  percentage  of  minorities  in 
the  immediate  locality  and  general 
surrounding  area.  In  addition,  the 
number  of  women  in  all  job 
classifications  and  pay  scales  shall  also 
be  considered. 

1236.602-2    Evaluation  boards. 

Heads  of  contracting  activities  shall 
establish  an  ad-hoc  architect-engineer 
evaluation  board  for  each  acquisition  of 
architect-engineer  (A-E)  services.  This 
authority  may  be  redelegated  not  lower 
than  one  level  above  the  contracting 
officer.  For  acquisitions  where  the 
estimated  A-E  fee  is  $200,000  or  more, 
the  HCA  shall  notify  the  Director  of 
Administrative  Services  and  Property 
Management,  M-40,  prior  to  establishing 
the  A-E  evaluation  board.  For  A-E 
acquisitions  above  $10,000,  the  following 
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requirements  apply  in  addition  to  those 
set  forth  in  FAR  36.602-2: 

(a)  The  A-E  evaluation  board  shall  be 
composed  of  the  following  members: 

(1)  One  member  with  experience  in 
acquisition  of  A-E  services.  This 
member  will  normally  be  the  contracting 
officer  or  the  contract  negotiator. 

(2)  One  or  more  members  with 
technical  experience  in  the  fields  of 
architecture,  engineering  or 
construction.  These  members  will 
normally  be  from  the  organization 
responsible  for  establishing  the  A-E 
work  requirements. 

(3)  One  member  with  technical 
knowledge  of  the  functional  (user) 
requirements  of  the  project. 

(4)  One  member  from  OST  if 
appointed  by  the  Director  of 
Administrative  Services  and  Property 
Management,  M-40,  where  the  A-E  fee 
is  $200,000  or  more. 

(5)  Other  special  members  are  as 
deemed  necessary. 

(b)  A-E  board  members  may  be 
appointed  from  among  highly  qualified 
professional  employees  of  other 
Government  agencies  or  the  private 
sector  who  are  engaged  in  the  practice 
of  architecture,  engineering, 
construction  or  related  professions. 
When  a  proposed  architect-engineer 
evaluation  board  includes  a  member 
from  the  private  sector,  the  Director  of 
Administrative  Services  and  Property 
Management,  M-40,  shall  be  notified 
before  the  board  is  established. 

(c)  Administrations  that  do  not  have: 

(1)  Personnel  experienced  in  A-E 
selection  procedures;  or 

(2)  Persoimel  with  the  necessary 
technical  disciplines  to  evaluate  A-£ 
firms  for  a  particular  project,  may 
request  the  assistance  of  the  Director  of 
Administrative  Services  and  Property 
Management,  M-40,  in  establishing  the 
A-E  evaluation  board. 

1236.602-3    Evaluation  board  functions. 
For  A-E  acquisitions  above  $10,000. 
the  A-E  evaluation  board  shall  perform 
the  following  functions  in  addition  to,  or 
in  combination  with,  those  of  FAR 
36.602-3,  and  in  the  sequence  indicated: 

(a)  Analyze  the  nature  and  scope  of 
the  project  work  requirements. 

(b)  Develop  the  evaluation  criteria 
and  rating  systems  to  be  used  in 
screening  firms  for  the  preselection  list 
and  in  the  final  selection.  The  screening 
criteria  should  be  based  only  on 
information  provided  by  the  Standard 
Forms  254  and  255. 

(c)  Prepare  the  public  announcement 
for  the  project  and  provide  it  to  the 
contracting  office  for  publication. 

(d)  Screen  the  Standard  Forms  254 
and  255  and  any  other  qualification  data 


received  in  response  to  the  public 
announcement  of  the  project  and 
prepare  a  preselection  list  of  the  best 
qualified  firms  for  further  consideration. 
"The  preselection  list  must  consist  of  at 
least  three  firms. 

(e)  When  appropriate,  obtain  in 
writing  more  specific  and  detailed 
qualification,  experience  and  past 
performance  data  (see  1236.602-l(a))  not 
provided  by  the  Standard  Forms  254  and 
255  which  are  needed  to  evaluate  the 
firms  using  the  criteria  established  for 
final  selection.  The  firms  should  also  be 
provided  with  a  description  of  the 
nature  and  the  scope  of  work  to  be 
accomplished  to  assist  the  firm  in  its 
response.  The  A-E  firms  shall  be 
advised  not  to  submit  price  proposals, 
design  sketches,  drawing  or  design  data 
at  the  time  the  qualification  and  past 
performance  information  is  due. 

(f)  Conduct  interviews  with  the  firms 
on  the  preselection  list.  As  part  of  the 
interview,  the  architect-engineer  firms 
shall  be  given  an  opportunity  to  make 
an  oral  presentation  of  their 
qualifications  and  experience,  proposed 
project  approach  and  any  other  relevant 
data.  The  project  manager  and  other  key 
project  personnel  and  consultants 
proposed  by  a  firm  should  participate  in 
the  interview. 

(g)  Whenever  it  is  practical  and 
advantageous,  the  A-E  evaluation  board 
should  visit  the  offices  of  the  A-E  firms 
on  the  preselection  list  to  inspect  their 
facilities  and  work  environments,  to 
meet  members  of  the  proposed  project 
team,  and  to  see  both  work  in  progress 
and  additional  examples  of  completed 
projects. 

(h)  Review  of  Standard  Forms  254  and 
255  and  other  experience  and 
qualification  data  for  each  firm  on  the 
preselection  list,  and  perform  a 
systematic  numerical  evaluation  rating 
of  the  firms. 

(i)  Develop  a  rank  order  listing  of  at 
least  three  firms  considered  most  highly 
qualified  to  perform  the  required  work, 
based  on  the  numerical  evaluation 
ratings  of  the  firms  on  the  preselection 
list. 

(j)  Prepare  a  report  to  the  HCA.  or  the 
official  holding  authority  to  establish  A- 
E  boards,  which  shall  include  in 
sufficient  detail: 

(1)  The  extent  of  the  board's  review 
and  evaluation; 

(2)  The  list  described  in  paragraph  (i) 
of  this  section; 

(3)  Recommendations;  and 

(4)  Considerations  on  which  the 
recommendations  are  based. 

1236.602-4    Selection  authority. 

(a)  The  HCA  or  the  official  holding 
authority  to  establish  A-E  boards  shall 


review  the  recommendations  of  the  A-E 
evaluation  board.  The  recommendations 
of  the  A-E  evaluation  board  will 
normally  be  approved,  unless  the  report 
does  not  adequately  support  the 
recommendations.  If  the 
recommendations  are  not  approved,  the 
A-E  evaluation  board  shall  be  required 
to  reconvene  until  an  acceptable  set  of 
recommendations  is  agreed  upon. 

(b)  The  approved  report  shall  serve  as 
authorization  for  the  contracting  officer 
to  commence  negotiations  with  the  A-E 
firm  ranked  number  one  by  the  A-E 
evaluation  board. 

1236.602-5    Short  selection  processes  for 
contracts  not  to  exceed  $10,000. 

Administrations  are  authorized  to  use 
either  of  the  short  selection  processes  of 
FAR  36.6025-5. 

1236.603    Collecting  data  on  and 
appraising  Arms'  qualifications. 

Because  it  is  the  Department's  policy 
to  establish  ad  hoc  evaluation  boards 
instead  of  permanent  boards  to  select 
architect-engineers,  each  administration 
shall  establish,  or  designate,  an  office  or 
offices  to  meet  the  requirements  of  FAR 
36.603(a).  Administrations  may  choose 
not  to  maintain  A-E  qualification  data 
files  and  arrange  to  use  existing  data 
files  of  other  DOT  organizations 
including  the  files  available  in  the  Office 
of  Installations  and  Logistics.  OST  (M- 
60).  If  any  organization  chooses  this 
option,  it  should  foward  all  A-E 
qualification  data  it  receives  from 
interested  firms  to  the  organization 
maintaining  the  data  file. 

1236.606    Negotiations. 

1236.606-70    GenersL 

The  limitation  on  architect-engineer 
fees  of  6%  of  the  estimated  construction 
cost  applies  to  all  services  that  are  an 
integral  part  of  the  production  and 
delivery  plans,  designs,  drawings  and 
specifications  of  a  construction  project. 
(See  FAR  15.903(d).)  The  limitation, 
however,  does  not  apply  to  the  cost  of 
investigative  and  other  services 
including  but  not  limited  to  the 
following: 

(a)  Development  of  program 
requirements  (scope  of  work). 

(b)  Determination  of  project 
feasibility. 

(c)  Preparation  of  drawings  of  an 
existing  facility,  where  current  drawings 
are  not  available. 

(d)  Subsurface  investigations  (soil 
borings). 

(e)  Structural,  electrical  and 
mechanical  investigations  of  an  existing 
building,  where  current  information  is 
not  available. 
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(f)  Surveys:  topographic,  boundar)|, 
utility. 

(g)  Preparation  of  models,  color 
renderings,  photographs  or  other 
presentation  materials. 

(h)  Travel  and  per  diem  for  special 
presentations. 

(i]  Supervision  and  inspection  of 
construction. 

(j)  Preparation  of  operating  and 
maintenance  manuals. 

(k)  Master  planning. 

PART  1237— SERVICE  CONTRACTING 

Subpart  1237.1— Service  Contracts- 
General 

Sec. 

1237.104    Personal  services  contracts. 
1237.10«-70    Taxes. 
1237.1(H-71     Administrative  treatment. 
1237.110    Solicitation  provisions  and 
contract  clauses. 

Subpart  1237.2— Consulting  Services 

1237.204  Policy. 

1237.205  Management  controls. 
1237.270    Contracts  for  stenographic 

reporting  services. 

Subpart  1237.70— Mortuary  Services 

1237.7000  Scope  of  subpart. 

1237.7001  Acquisition  by  contract. 

1237.7002  Area  of  performance. 

1237.7003  Schedule  format. 

1237.7004  Small  purchases. 

1237.7005  Solicitation  provisions  and 
contract  clauses. 

Authority:  Sec.  205  (C)  Federal  Property 
and  Administrative  Services  Act.  as  amended 
(40  U.S.C.  486(c)).  48  CFR  1.301:  49  CFR  V59. 

Subpart  1237.1— Service  Contracts 
General 

1237.104    Personal  services  contracts. 

1237.104-70    Taxes. 

Where  the  individual  is  to  render 
personal  services,  the  compensation 
generally  is  subject  to  PICA  (Social 
Security).  FUTA  (Unemployment     ' 
Compensation),  and  Federal  income 
withholding  taxes.  It  may  also  be 
necessary  to  report  or  withhold  state 
income  tax  under  5  U.S.C.  5517.  The 
contracting  officer  shall  take 
appropriate  steps  in  coordination  with 
the  cognizant  personnel  office  to  have 
deductions  and  reports  made  where 
required  by  law. 


1237.104-71    Administrative  treatment 

Individuals  who  are  to  render 
personal  services  under  contract  are 


charged  against  personnel  ceilings  in  the 
same  way  as  experts  and  consultants 
employed  by  excepted  appointments. 
Also,  the  cognizant  personnel  office 
must  maintain  certain  records  on 
individuals  who  render  personal 
services.  Therefore,  the  contracting 
officer  shall  effect  necessary 
coordination  with  the  cognizant 
personnel  office  before  award  of  a 
contract  for  personal  services  and  may 
also  designate  the  appropriate  personnel 
officer  as  her  or  his  representative  for 
the  purpose  of  obtaining  necessary  data 
from  the  contractor  for  tax  withholding 
purposes,  for  suitability  investigation 
under  Executive  Order  10450,  and  for 
administering  applicable  conflict  of 
interest  provisions. 

1237.110    Solicitation  provisions  and 
contract  clauses. 

Contracting  officers  shall  insert  the 
provision  at  1252.237-71  "Qualifications 
of  Employees"  in  all  solicitations  and 
contracts  for  services  which  require 
performance  at  a  Government  facility. 

Subpart  1237.2— Consulting  Services 

1237.204  Policy. 

In  addition  to  the  prohibitions 
regarding  consulting  services  listed  at 
FAR  37.204(c),  the  following  apply: 

(a)  Consulting  services  shall  normally 
be  obtained  only  on  an  intermittent  or 
temporary  basis;  repeated  or  extended 
arrangements  are  not  to  be  entered  into 
except  under  extraordinary 
circumstances. 

(b)  Grants  and  cooperative 
agreements  shall  not  be  used  to  acquire 
consulting  services. 

1237.205  Management  controls. 

DOT  management  controls,  including 
approvals  required,  are  set  forth  in  DOT 
Order  4200.15,  Criteria  and  Guidelines 
for  the  Use  of  Consulting  Services. 

1237.270    Contracts  for  stenographic 
reporting  services. 

Stenographic  reporting  services 
normally  are  provided  by  Federal 
Government  employees  appointed  under 
the  usual  civil  service  procedures. 
However,  these  services  may  be 
acquired  by  contract  from  individuals  or 
firms  pursuant  to  5  U.S.C.  3109  or  other 
statutory  authority  where  there  are     ■ 
variable  requirements  or  insufficient 
qualified  personnel,  and  necessity  of 
economy  to  the  Government  demands 


acquisition  by  contract.  Such  contracts 
normally  shall  be  written  on  an  end- 
product  basis  and  payment  made 
according  to  delivered  items  (e.g., 
number  of  copies  of  transcript,  words 
per  page.  etc.).  and  the  contractor 
ordinarily  shall  be  required  to  furnish 
the  necessary  material  (typewriter, 
paper,  bindings,  etc.).  These  contracts 
are  subject  to  all  provisions  of  this 
subpart. 

Subpart  1237.70— Mortuary  Services 

1237.700    Scope  of  subpart 

This  subpart  is  applicable  only  to  the 
Coast  Guard.  It  sets  forth  acquisition 
procedures  peculiar  to  contracts  for 
mortuary  services  (the  care  of  remains) 
of  Coast  Guard  personnel. 

1237.7001  Acquisition  by  contract 

(a)  Where  an  existing  contract  for  the 
care  of  remains  is  not  available  for 
Coast  Guard  use,  acquisition  of  such 
services  shall  be  accomplished  by 
sealed  bidding  except  where  negotiation 
is  authorized. 

(b)  The  contract  format  and  terms  and 
conditions  set  forth  in  this  subpart  are 
appropriate  for  inclusion  in  a 
requirements  type  contract.  They  should 
be  altered  as  deemed  necessary  by  the 
contracting  officer  to  fit  a  different 
contract  type  or  acquisition  situation. 

1237.7002  Area  of  performance. 

Each  contract  for  care  of  remains 
shall  clearly  define  the  geographical 
area  covered  by  the  contract.  The  area 
shall  be  determined  by  the  activity 
entering  into  the  contract  in  accordance 
with  the  following  general  guidelines.  It 
shall  be  an  area  using  political 
boundaries,  streets,  and  other  features 
such  as  demarcation  lines.  Generally, 
this  should  be  a  size  roughly  equivalent 
to  the  contiguous  metropolitan  or 
municipal  area  enlarged  to  include  the 
activities  served.  In  the  event  the  area  of 
performance  best  suited  to  the  needs  of 
a  particular  contract  is  not  large  enough 
to  include  a  carrier  terminal  commonly 
used  by  people  within  such  area,  the 
contract  area  of  performance  shall 
specifically  state  that  it  includes  such 
terminal  as  a  pickup  or  delivery  point. 

1237.7003  Schedule  format 

Set  forth  below  is  an  example  of  a 
schedule  format  suitable  for  use  in 
solicitations. 


Item  No.  and  supplies,  services,  and  transportation 


1.  For  a  type  I  casket,  standard  size,  supplies  and  services  in  accordance  with 
specifications 


Estimated 
quantity 


Unit 


(') 


Unit  price 


Hem  No.  and  supplies,  services,  and  transportaton 


2.  For  a  type  II  casket,  standard  size,  supplies  and  services  in  accordance  with 
specifications _ 

3.  For  a  shipping  case,  standard  size,  supplies  and  services  in  accordance  with 
specifications.  (For  use  with  items  1  and  2) 

4.  For  a  type  I  casket,  exceeding  standard  size,  supplies  and  services  in  accordance 
with  speci1icatk>n8 „_ _„ 

5.  For  type  II  casket,  exceeding  standard  size,  supplies  and  senrices  in  accordance 
with  specifications 

6.  For  shipping  case,  exceeding  standard  size,  in  accordance  with  specifnatkxis.  (To 
be  used  with  items  4  and  5) _ 

7.  For  transportation  of  remains,  in  accordance  with  specifications  and  as  provided  for 
in  parts  (b)  and  (c)  of  the  area  of  performance  clause  of  this  contract 


Estimated 
quantity 


Amount 


'Each. 

'  Loaded  mile. 

1237.7004  Small  purchases. 
Purchases  under  $25,000  which  cannot 

be  covered  by  any  existing  contract 
shall  be  handled  in  accordance  with 
FAR  Part  13. 

1237.7005  Solicitation  provisions  and 
contract  clauses. 

(a)  All  the  regulatory  citations  in  this 
1237.7005  are  to  the  Department  of 
Defense  (DOD)  FAR  Supplement  (except 
that  to  FAR  52.245-4  in  paragraph  (e)  of 
this  section). 

(b)  The  contracting  officer  shall  insert 
the  DOD  provision  at  252.237-7100, 
"Award  to  Single  Bidder."  in  sealed  bid 
solicitations  for  mortuary  services 
contracts. 

(c)  The  contracting  officer  shall  insert 
the  DOD  provision  at  252.237-7101, 
"Award  to  Single  Offeror,"  in  negotiated 
solicitations  for  mortuary  services 
contracts. 

(d)  The  contracting  officer  shall  insert 
the  following  DOD  clauses  in  mortuary 
services  solicitations  and  contracts 
except  those  for  port  of  entry 
requirements: 

252.237-7102.  Requirements; 
252.237-7103.  Area  of  Performance; 
252.237-7104.  Specifications; 
252.237-7105.  Using  Activities; 
252.237-7106.  Delivery  Order  and 

Invoices; 
252.237-7107,  Delivery  and  Performance; 
252.237-7108.  Subcontracting; 
252.237-7109.  Additional  Default 

Provisions; 
252.237-7110.  Group  Interment; 
252.237-7111,  Professional 

Requirements; 
252.237-7112.  Facility  Requirements; 
252.237-7113.  Preparation  History. 

(e)  In  port  of  entry  solicitations  and 
contracts  for  mortuary  services,  the 
contracting  officer  shall  insert  the 
Government-Furnished  Property  (Short 
Form)  clause  at  FAR  52.245-4  and  all  of 
the  DOD  clauses  in  paragraph  (d)  of  this 
section  except  the  "Area  of 


Performance"  and  "Facility 
Requirements"  clauses. 

PART  t242— CONTRACT 
ADMINISTRATION 

Subpart  1242.1— Interagency  Contract 
Administration  and  Audtt  Services 

Sec 

1242.101    Policy. 

Subpart  1242.2— Assignment  of  Contract 
Administration 

1242.203    Retention  of  contract 

administration. 
1242.203-70    Contract  clauses. 

Subpart  1242.7— Indirect  Cost  Rates 

1242.705    Final  indirect  cost  rates. 
1242.705-2    Auditor  determination 

procedure. 
1242.798    Quick-closeout  procedure. 

Subpart  1242.12— NOVATION  and  Change- 
of-Name  Agreements 

1242.1202  Responsibility  for  executing 
agreements. 

1242.1203  Processing  agreements. 
Authority:  Sec.  205(c)  Federal  Property  and 

Administrative  Services  Act  as  amended  (40 
U.S.C.  486(c)).  48  CFR  1.301;  49  CFR  1.59. 

Subpart  1242.1— Interagency  Contract 
Administration  and  Audit  Services 

1242.101    Policy. 

It  is  the  policy  of  the  Department  of 
Transportation  to  make  optimum  use  of 
the  contract  administration,  audit  and 
related  support  functions  available  from 
the  Department  of  Defense  and  other 
Government  agencies.  However, 
technical  direction  of  all  contracts 
awarded,  regardless  of  the  agency 
responsible  for  administration,  shall 
remain  with  DOT. 

Subpart  1242.2— Assignment  of 
Contract  Administration 

1242.203    Retention  of  contract 
administration. 

(a)  Except  as  provided  elsewhere  in 
FAR  42.203.  DOT  contracting  officers 


Unit 


D 
(') 
C) 

« 

(•) 


Unit  price 


Amount 


shall  retain  contract  administration 
responsibility  when  it  is  clear  that  the 
contracting  office  can  best  perform  this 
function. 

(b)  In  all  cases,  the  contracting  officer 
shell  retain  the  responsibility  for 
contract  administration  related  to  the 
clause  entitled  "Contractor  Testimony" 
(see  1242.203-70). 

1242.203-70    Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1242.242-71  "Contractor 
Testimony"  in  all  solicitations  and 
contracts  issued  by  the  National 
Highway  Traffic  Safety  Administration. 
The  clause  may  be  used  by  other 
administrations,  as  deemed  appropriate. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  1252.242-72  "Dissemination 
of  Contract  Information"  in  all  DOT 
contracts  except  those  whose  statement 
of  work  requires  the  release  or 
coordination  of  information. 

(c)  The  contracting  officer  may  use  the 
clause  at  1252.242-70  "Dissemination  of 
Information — Educational  Institutions" 
in  lieu  of  the  clause  at  1252.242-72  in 
DOT  research  contracts  with 
educational  institutions,  except  those 
whose  statement  of  work  requires  the 
release  or  coordination  of  information. 

Subpart  1242.7— Indirect  Cost  Rates 

1242.705  Final  Indirect  cost  rates. 

1242.70S-2    Audttor  determination 
procedure. 

DOT  contracting  officers  shall  request 
final  indirect  cost  rate  determinations  in 
accordance  with  DOT  Order  8000.1B. 
Office  of  Inspector  General  Audit  and 
Investigation  Report  Findings, 
Recommendations  and  Follow-up 
Action. 

1242.706  Quick-doseout  procedure. 
DOT  contracting  officers  may  utilize 

quick-closeout  procedures,  in 
accordance  with  1204.804-5(b),  on 
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contracts  not  exceeding  $500,000 
provided  the  stipulations  at  FAR 
42.708(a)  (1)  through  (3)  are  met. 

Subpart  1242.12— Novation  and 
Change-of-Name  Agreentents 

1242.1202  Responsibility  for  executing 
agreements. 

When  more  than  one  administration 
has  outstanding  contracts  with  a 
contractor  seeking  a  novation  or  change 
of  name  agreement,  a  single  agreement 
covering  all  such  contracts  shall  be 
executed  by  the  administration  having 
the  largest  unsettled  (unbilled  plus 
billed  but  unpaid)  dollar  balance. 

1242.1203  Processing  agreements. 

(a)  The  administration  processing  a 
proposed  novation  agreement  shall 
promptly  provide  notice  of  the  proposed 
agreement,  including  the  list  of  contracts 
as  required  by  FAR  42.1203(b)(2),  to  the 
other  administrations  having  contracts 
with  the  contractor  or  contractors     i 
concerned.  Such  notice  shall  be        | 
transmitted  to  the  appropriate  addressee 
listed  in  1242.1202  above.  Within  30 
days  after  receipt  of  such  notice,  the 
administration(s)  may  submit  comments 
to  the  processing  administration.  These 
comments  shall  be  considered  prior  to 
execution  of  the  proposed  agreement. 
The  absence  of  comment  from  an     I 
administration  within  30  days  after  its 
receipt  of  notice  of  a  proposed  novation 
agreement  shall  be  construed  as 
approval  by  that  administration. 

(b)  Where  substantial  alteration  or 
additions  to  the  formats  set  forth  in  FAR 
42.1204  and  FAR  42.1205  are  considered 
appropriate  by  the  administration 
processing  the  proposed  agreement,  that 
administration  shall  coordinate  the 
agreement  with  the  other 
administrations  affected  by  the 
agreement  prior  to  execution.  Any 
objection  shall  be  resolved  before  the 
agreement  is  executed. 

(c)  A  signed  copy  of  the  executed 
novation  agreement  or  change  of  name 
agreement  shall  be  forwarded  to  the 
contractor.  A  signed  copy  shall  be 
retained  in  the  administration  executing 
the  agreement.  Where  more  than  one 
administration  is  involved,  two  copies  of 
the  agreement  shall  be  distributed  to  the 
appropriate  addressee  listed  in 
1242.1202. 

(d)  After  execution  and  distribution  of 
an  agreement,  a  modification  (Standard 
Form  30)  shall  be  prepared  by  the 
processing  activity  incorporating  a 
summary  of  the  agreement  and  attaching 
a  complete  list  of  the  contracts  affected. 
For  single  administration  agreements, 
three  copies  of  the  Standard  Form  30 
shall  be  furnished  for  each  contract  to 


the  contracting  offices  concerned  and, 
for  multi-administration  agreements,  to 
the  appropriate  addressee  listed  in 
1242.1202. 

PART  1244— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

Authority:  Sec.  205(c),  Federal  Properly  and 
Administrative  Services  Act,  as  amended  (40 
use.  486(c)):  48  CFR  1.301:  49  CFR  1.59. 

Subpart  1244.3— Contractors' 
Purchasing  Systems  Reviews 

1244.302    Requirements. 

In  those  cases  where  contractor 
purchasing  system  review  (CPSR) 
approval  may  be  required,  the 
contracting  officer  will  obtain  the 
following  information  from  prospective 
contractors: 

(a)  Date  of  most  recent  CPSR; 

(b)  Name,  address,  and  telephone 
number  of  the  administrative 
contracting  ofFicer  who  conducted  the 
most  recent  CPSR;  and 

(c)  Expected  total  dollar  value  of 
negotiated  sales  to  the  Government  over 
the  next  12  month  period. 

PART  1245— GOVERNMENT 
PROPERTY 

Subpart  1245.1— General 

1245.101  Definitions. 

1245.102  Policy. 

1245.102-70    Reporting  of  contractor-held  . 

Government  property  by  DOT 

administrations. 
1245.102-71    Contract  property  control  file. 
1245.102-72    Special  test  equipment  and 

special  tooling. 
1245.104    Review  and  correction  of 

contractors"  property  control  system. 
1245.104-70    Evaluation  and  approval  of 

contractors'  property  control  system. 
1245.104-71    Review  of  contractors'  property 

control  system  during  contract 

performance. 

Subpart  1245.3 — Providing  Government 
Property  to  Contractors 

1245.302-1     Policy. 

Subpart  1245.4 — Contractor  Use  and  Rental 
of  Government  Property 

1245.40    Non-Government  use  of  plant 
equipment. 

Subpart  1245.5— Management  of 
Government  Property  in  tlw  Possession  of 
Contractors  ^ 

1245.501    Definitions. 

1245.502-1     Receipts  for  Government 

property. 
1245.505    Records  and  reports  of 

Government  property. 
1245.505-4    Records  of  special  tooling  and 

special  test  equipment. 
1245.505-5    Records  of  plant  equipment. 
1245.505-11     Records  of  transportation  and 

installation  costs  of  plant  equipment. 


Sec. 
1245.505-14    Reports  of  Government 

property. 
1245.505-70    Solicitation  provisions  and 

contract  clauses. 
1245.506    Identification. 
1245.508    Physical  inventories. 

Subpart  1245.6— Reporting,  Redistribution, 
and  Disposal  of  Contractor  Inventory 

1245.603    Disposal  methods. 
1245.603-70    Plant  clearance  function. 
1245.607     Scrap. 

1245.607-2    Recovering  precious  metals. 
1245.608-3    Agency  screening. 
1245.608-5    Special  items  screening. 
1245.610-*    Contractor  inventory  in  foreign 
countries. 
Authority:  Sec.  205(C)  Federal  Property  and 
Administrative  Services  Act.  as  amended  (40 
U.S.C.  4a6(c));  48  CFR  1.301;  49  CFR  159. 

Subpart  1245.1— General 

1245.101  Definitions. 

"Capitalized  equipment"  as  used  in 
this  part,  means  personal  property  (plant 
equipment)  of  a  nonexpendable  nature 
having  a  unit  cost  of  $1000  or  more. 

"Noncapitalized  equipment"  as  used 
in  this  part,  means  personal  property 
(plant  equipment)  of  a  nonexpendable 
nature  having  a  unit  acquisition  cost  of 
$50  or  more  but  less  than  $1000,  and 
other  items  of  personal  property 
regardless  of  cost  when  so  designated 
by  the  Government. 

1245.102  Policy. 

1245.102-70    Reporting  of  contractor-held 
property  by  DOT  administrations. 

By  October  31  each  year,  each  DOT 
administration  shall  report  the  following 
information  to  the  Director,  Office  of 
Administrative  Services  and  Property 
Management  (M-40). 

(a)  Name  and  address  of  each 
contractor  with  DOT  property  in  its 
possession,  or  in  the  possession  of  their 
subcontractors  (do  not  include  grants, 
cooperative  agreements,  interagency 
agreements,  or  agreements  with  state  or 
local  governments). 

(b)  Contract  number  of  each  DOT 
contract  with  Government  property. 

(c)  Date  contractor's  property 
management  system  was  approved  and 
by  whom  (DOT  Office,  Defense  Contract 
Administration  Service,  etc.). 

(d)  Separate  dollar  totals  of  DOT  real 
property,  capitalized  equipment,  and 
material  maintained  in  stocks  (when 
value  is  $50,000  or  more)  as  reported  in 
the  contractor's  annual  financial  report 
for  each  DOT  contract  administered  by 
the  contracting  activity. 

1245.102-71    Contract  property  control 
file. 

Upon  award  of  a  contract,  the 
property  administrator  vill  establish  a 


Federal  Register  /  Vol.  52.  No.  223  /  Thursday.  November  19.  1987  /  Rules  and  Regulations      44555 


contract  property  control  file  which  will 
include  as  a  minimum: 

(a)  Copy  of  the  contract  or  extract  of 
provisions  thereof  establishing 
requirements  for  property 
administration  (except  when  the 
property  control  file  is  maintained  as  an 
adjunct  to  the  contract  working  file); 

(b)  Letters  designating  authorized 
representatives  of  the  contracting  officer 
for  property  matters; 

(c)  Report  of  initial  review,  evaluation, 
and  approval  of  the  contractor's 
property  control  system; 

(d)  Record  of  visits,  property  system 
examinations  and  analyses,  and 
appropriate  work  papers; 

(e)  Documents  evidencing  the 
furnishings  of  Government  property; 

(f)  Contractor's  receipts  for 
Government  furnished  property; 

(g)  Contractor's  notices  of  acquisitions 
of  contractor  purchased  or  fabricated 
Government  property; 

(h)  Contractor's  physical  inventory 
and  financial  property  reports  as 
prescribed; 

(i)  Documents  evidencing  the  removal 
of  Government  property  from  the 
custody  of  the  contractor,  the  transfer  of 
Government  property  to  another 
contract  or  another  contractor,  and  the 
disposal  of  Government  property: 

(j)  Documents  evidencing  relief  of  the 
contractor  from  responsibility  for 
Government  property  due  to  loss, 
damage,  destruction,  or  unreasonable 
wear  or  deterioration  or  unjustifiable 
consumption  in  the  performance  of  the 
contract; 

(k)  Any  other  correspondence 
affecting  that  status  of  Govenment 
property  under  the  contract;  and 

(1)  Statement  of  closure  of  the  contract 
property  account. 

1245.102-72    Special  test  equipment  and 
special  tooling. 

Special  test  equipment  and  special 
tooling  are  not  recognized  in  DOT  as 
separate  categories  of  property  (see 
1245.505-4).  Property  of  this  nature  will 
be  controlled  in  the  same  way  as  other 
items  of  plant  equipment. 

1 245. 1 04    Review  and  correction  of 
contractors'  property  control  system. 

When  review  of  the  contractor's 
property  control  system  is  not  delegated 
to  DOD,  the  DOT  contracting  officer  or 
property  administrator  will  conduct  the 
review  as  required  by  1245.104-70  and 
1245.104-71. 

1245.104-70    Evaluation  and  approval  of 
contractors'  property  control  system. 

(a)  The  choice  of  the  methods  to  be 
used  for  evaluation  and  approval  of  the 
contractor's  property  control  system  is  a 
matter  of  judgment  by  the  property 


administrator,  predicated  on  the  nature 
and  amount  of  Government  property 
involved  in  any  particular  contract. 
Regardless  of  the  methods  used,  it  is  the 
responsibility  of  the  property 
administrator  to  determine  that  the 
contractor's  system  will  meet  the 
requirements  of  FAR  Subpart  45.5,  and 
of  Subpart  1245.5  and  other  contract 
requirements,  as  appropriate. 

(b)  It  is  normal  contractor  practice  to 
provide  for  the  control  of  property  by 
means  of  written  procedures  that 
communicate  the  organization's 
standards,  techniques,  and  instructions 
to  operational  personnel  for  uniform 
application.  However,  depending  on  the 
niunber  of  contractor  employees  and  the 
nature,  quantity,  and  value  of  the 
property,  a  contractor  may  not  need 
written  procedures  for  effective 
management  of  Government  property.  In 
such  cases,  the  property  administrator, 
if  he/she  agrees  that  written  procedures 
are  not  required,  will  evaluate  the 
adequacy  of  the  contractor's  system  on 
the  basis  of  the  contractor's  explanation 
of  its  controls  and  prepare  a  brief 
description  of  the  applicable  procedures 
for  inclusion  in  the  contract  property 
control  file. 

(c)  Upon  completing  the  evaluation  of 
the  contractor's  system,  the  property 
administrator  will  prepare  a  written 
summary  of  findings  to  support  approval 
of  the  system  or  requirement  for 
corrective  action  prior  to  such  approval. 
The  property  administrator  will  forward 
to  the  contractor  a  listing  of  any 
deficiencies  found  as  a  result  of  the 
evaluation.  The  contractor  will  be 
requested  to  indicate,  within  30  days 
after  receipt  of  the  listing,  its  willingness 
to  correct  the  deficiencies  or  to  forward 
to  the  property  administrator  a 
statement  of  its  position. 

(d)  When  the  property  administrator 
is  not  successful  in  obtaining 
compliance  with  contract  requirements, 
he/she  will  advise  the  contracting 
officer.  The  contracting  officer  shall  take 
appropriate  action  in  accordance  with 
FAR  45.104(c).  If  the  contractor  fails  to 
make  satisfactory  progress  for 
correction  of  the  deficiencies  in 
accordance  with  the  schedule,  the 
contracting  officer  will  so  inform  the 
contractor  in  writing,  and  state  that 
approval  of  its  property  control  system 
is  withheld  or  withdrawn,  as  the  case 
may  be.  A  copy  of  that  advisement  shall 
be  provided  to  the  property 
administrator. 

(e)  When  the  contractor's  property 
control  system  is  acceptable,  the 
property  administrator  will  so  advise 
the  contractor  in  writing.  When  the 
contract  involves  Government  property 
at  subcontractor  plants  or  prime 


contractor  secondary  locations,  and  the 
controls  for  the  property  at  such 
locations  have  been  determined  to  be 
adequate,  the  approval  will  be 
expanded  to  include  the  procedures 
governing  Government  property  at  such 
locations. 

1245.104-71    Review  of  contractors' 
property  control  system  during  contract 
performance. 

(a)  While  the  contractor  has  an 
incurred  obligation  to  comply  with  the 
property  control  requirements  of  the 
contract,  it  is  incumbent  upon  the 
Government  to  ensure  that  the 
contractor  does  in  fact  comply.  The 
preferred  method  for  carrying  out  this 
responsibility  is  for  the  Government  to 
periodically  conduct  system  reviews  at 
the  contractor's  premises.  The  need  for, 
and  frequency  of,  such  reviews  should 
be  based  on  case-by-case 
determinations,  considering  the 
particular  circumstances  relative  to  a 
given  contract  or  contractor.  When  the 
property  administrator  feels  that  a 
system  review  is  necessary,  then  he/she 
must  arrange  for  the  conduct  of  such  a 
review  by  an  appropriate  means. 

(b)  Notwithstanding  the  requirements 
of  paragraph  (a)  of  this  section,  it  is  the 
continuing  responsibility  of  the  property 
administrator  to  be  alert  to  any 
indications  that  the  contractor's 
property  control  system  may  be 
deficient.  Examples  of  such  indications 
are  as  follows: 

(1)  Failure  of  the  contractor  to 
acknowledge  receipt  of  Government 
furnished  property; 

(2)  Failure  of  the  contractor  to  provide 
notices  of  contractor  acquisitions  of 
Government  property  when  the  contract 
provides  for  such  acquisition; 

(3)  Failure  of  the  contractor  to  submit 
the  annual  financial  property  and 
physical  inventory  reports  specified  in 
1245.505-14  and  1245.508; 

(4)  Discrepancies  in  contractor's 
records  and  weaknesses  in  control  as 
reflected  by  the  contractor's  physical 
inventory  reports; 

(5)  Contractor's  financial  property 
reports  do  not  reconcile  with  DOT 
financial  control  accounts; 

(6)  Analysis  of  contractor's  costs 
indicates  consumption  of  material  in 
excess  of  that  considered  reasonable; 

(7)  Inability  of  the  contractor  to 
furnish  property  listings  when  requested 
to  do  so;  or 

(8)  Analysis  of  contractor's  request  for 
relief  of  responsibility  due  to  loss  or 
damage  indicates  inadequate  control. 

(c)  When  the  property  administrator 
has  reason  to  believe  that  the 
contractor's  property  control  system  is 
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deficient  or  inadequate,  the  property 
administrator  must  take  prompt  action 
to  obtain  correction  of  such  problems.  In 
some  cases,  discussions  with  the 
contractor  may  su^ice.  In  other  cases,  it 
may  be  necessary  to  arrange  for  an  on- 
site  system  review  as  discussed  in 
paragraph  (a)  of  this  section.  Another 
alternative  is  to  request  the  conduct  of 
an  audit  by  the  appropriate  Government 
contract  audit  activity.  If  the  situation 
demands,  the  procedures  set  forth  in 
1245.104-70(d)  will  be  applied, 
(d)  Records  and  accounts  of 
Government  property  will  be  audited  by 
the  Government  as  frequently  as 
conditions  warrant  or  as  may  be 
specifically  requested  by  the  contracting 
officer.  Audits  may  take  place  at  any 
time  during  the  performance  of  the 
contract,  upon  completion  or 
termination  of  the  contract,  or  at  any 
time  thereafter.  Audits  will  include 
records  maintained  by  the  contractor 
and  Government-maintained  records  for 
the  property  involved.  Government 
personnel  and  the  contractor  are 
required  to  make  all  property  records^ 
including  correspondence  related 
thereto,  available  to  the  auditors. 

Sutipart  1245.3— Providing 
Government  Property  to  Contractors 

1245.302— 1     Policy. 

Contracting  officers  have  been 
designated  to  make  determinations 
required  by  FAR  45.302-l(a)(4)  on 
providing  Government  facihties. 

Sut>part  1245.4 — Contractor  Use  and 
Rental  of  Government  Property 

1245.40    Non-Govcmmcnt  us*  of  plant 
s^upmsnt. 

The  prior  written  approval  of  the 
contracting  officer  is  required  for  any 
non-Governmental  use  of  active 
Government-owned  plant  equipment. 
Before  non-Govemment  use  exceeding 
25  percent  may  be  authorized,  prior 
approval  of  the  head  of  the  contracting 
activity  shall  be  obtained. 

Sut>part  1245.5— Management  of 
Government  Property  in  the  I 

Possession  of  Contractors 

1245.501    IMMtion.  ' 

To  supplement  the  definition  at  FAR 
45.501,  '"property  administrator,"  as  used 
in  this  subpart,  means  an  authorized 
representative  of  the  contracting  officer, 
when  designated,  or  the  contracting 
officer. 

1245.502-1    RM«t|i«s  for  Government 


Immediately  upon  receipt  of  any 
Govemment-bimished  property,  the 


contractor  shall  sign  and  return  the 
Government  transfer  document  to  the 
property  administrator.  For  contractor- 
acquired  capitalized  equipment,  the 
contractor  shall  submit  itemized  reports 
as  a  condition  for  the  reimbursement  of 
costs  incurred  in  the  purchase  or 
fibricafion  of  such  property.  Each  item 
shall  be  adequately  described,  including 
unit  cost.  Reports  shall  be  provided  by 
the  contractor  not  later  than  the  time  it 
submits  its  application  for  payment 
(public  voucher)  for  the  property.  Upon 
request  of  the  Government,  the 
contractor  shall  submit  supporting  data 
for  any  material  cost  or  noncapitalized 
equipment  included  in  the  voucher. 

1 245.505    Records  and  reports  of 
Government  property. 

1245.505-4    Records  of  special  tooling  and 
special  test  equipment. 

Since  special  test  equipment  and 
sprcial  tooling  are  not  recognized  in 
DOT  as  separate  categories  of  property, 
no  special  property  management 
controls  will  be  established.  Property  of 
this  nature  shall  be  controlled  in  the 
same  way  as  other  items  of 
"capitalized"  and  "noncapitalized" 
equipment. 

1245.505-5    Records  of  plant  equipment 

The  individual  records  requirements 
of  FAR  45.505  apply  to  capitalized  plant 
equipment.  Summary  stock  records  may 
be  maintained  for  noncapitalized  plant 
equipment  except  where  the  property 
administrator  determines  that  individual 
item  records  are  necessary  for  effective 
control,  calibration  or  maintenance. 

1245.M5-1 1    Records  of  transportation 
and  InstaNation  costs  of  plant  equipment 

The  requirements  of  FAR  45.505-11 
apply  to  capitalized  plant  equipment. 

1245.505-14    Reports  of  Government 
property. 

(a)  Control  system.  The  contractor's 
property  control  system  shall  be  such  as 
to  provide,  at  any  time,  the  dollar 
amount  of  Government  property  for 
which  it  is  accountable  under  each 
contract  in  the  following  classifications: 

(1)  Real  property; 

(2)  Capitalized  equipment; 

(3)  Noncapitalized  equipment:  and 

(4)  Material  maintained  in  stocks. 
The  contractor's  accounts  shall  be 
susceptible  to  reconciliation  in  totals 
and  subtotals  as  to  whether  contractor- 
acquired  or  Government-furnished. 

(b)  Submissions  of  financial  property 
reports.  (1)  The  contractors  shall 
prepare  a  report  as  of  July  31  each  year, 
for  each  contract,  showing  the  dollar 
amount  of  Government  real  property, 
capitalized  equipment,  and  material 


maintained  in  stocks  (when  value  is 
$50,0(X)  or  more)  in  the  possession  of  the 
contractor  and  his  subcontractors. 
Reports  shall  be  prepared  in  the  format 
shown  below  and  shall  be  furnished  to 
the  property  administrator  not  later  than 
September  15  each  year.  Subcontract 
reports  shall  be  consolidated  with  prime 
contract  reports.  The  contractor  shall 
certify  that  the  reports  have  been 
reconciled  and  are  in  balance  with  the 
contract  property  records.  If  specifically 
requested  by  the  property  administrator, 
the  contractor  shall  submit  similar 
reports  for  Government  noncapitalized 
equipment  and  material  maintained  in 
stocks  when  value  is  less  than  $50,000. 
(2)  Financial  property  report  format. 
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Balance  and 

(3)  Contractor's  reports  of  physical 
inventory  shall  be  submitted  on  an 
annual  basis  as  set  forth  in  1245.508. 

1245.505-70    SoHcitatlon  provisions  and 
contract  clauses. 

Contracting  officers  shall  insert  the 
provision  at  1252.245-70,  Government 
Property  Reports,  in  all  solicitations  and 
contracts  under  which  government 
property  is  furnished  to  the  contractor. 

1245.506    Identificatioa 

The  requirements  of  FAR  45.506(b) 
apply  to  noncapitalized  Government 
property.  The  requirements  of  FAR 
45.506(c)  apply  to  capitalized 
government  property. 

1245.508    Physical  Uivsntoriss. 

(a)  Annual  inventories.  The  contractor 
shall  perform  an  annual  physical 
inventory  of  the  following  categories  of 
Government  property  in  its  possession 
or  control  and  shall  require  such 
inventories  of  any  subcontractors  that 
are  in  possession  of  Government 
property  provided  under  the  contract: 

(1)  Capitalized  property: 

(2)  Noncapitalized  property; 

(3)  Material  maintained  in  stocks. 


(b)  Reporting  results  of  annual 
inventories.  Within  30  days  after  the 
completion  of  an  annual  inventory,  the 
contractor  shall  submit  the  following 
information  to  the  property 
administrator: 

(1)  A  list,  on  both  a  quantitative  and 
monetary  basis,  of  all  discrepancies 
disclosed  by  the  inventory  in  each 
category  of  Government  property. 

(2)  A  signed  statement  that  physical 
inventory  of  Government  property  under 
the  contract  was  completed  on  a 
specified  date  and  that  the  contractor's 
official  property  records  were  found  to 
be  in  agreement  with  the  physical 
inventory  except  for  the  discrepancies 
noted;  and 

(3)  If  specifically  requested  by  the 
property  administrator,  a  list  of  all  items 
of  capitalized  equipment. 

Subpart  1245.6— Reporting, 
Redistribution,  and  Disposal  of 
Contractor  Inventory 

1245.603    Disposal  methods. 

1245.603-70    Plant  dearanc*  function. 

If  the  plant  clearance  function  has  not 
been  formally  delegated  to  another 
Federal  agency,  the  contracting  officer 
must  assume  all  responsibilities  of  the 
plant  clearance  officer  identified  in  FAR 
45.6. 

1245.607    Scrap. 

1245.607-2    Recovering  precious  metals. 

DOT  Order  4430.5,  Recovery  and 
Utilization  of  Precious  Metals, 
establishes  procedures  for  the  recovery 
and  acquisition  of  precious  metals. 

1245.608-3    Agency  screening. 

Excess  and  residual  contract 
inventory  is  subject  to  the  same 
Departmental  redistribution 
requirements  as  are  prescribed  for 
internal  Departmental  excess  property. 
Accordingly,  contracting  officers  shall 
assure  that  excess  and  residual  contract 
property  are  screened  within  the 
Department  in  accordance  with  DOT 
Order  4600.1E,  Redistribution  of  Excess 
Personal  Property. 

1245.608-5    Special  items  screening. 

Excess  automatic  data  processing 
equipment  shall  be  screened  internally 
within  the  Department  as  required  by 
DOT  Order  4000.6A,  Reassignment  of 
Excess  Automatic  Data  Processing 
Equipment. 

1245.610-4    Contractor  inventory  in 
foreign  countries. 

DOT  contractor  inventory  located  in 
foreign  countries  shall  be  utilized  and 
disposed  of  in  accordance  with  FPMR 
101-43.5. 


PART  1246-OUAUTY  ASSURANCE 

Sut>part  1246.6— Material  Inspection  and 
Receiving  Reports 

Sec. 

1246.601    Material  inspection  and  receiving 
reports. 

Subpsrt  1246.7— Warrsnties 

1246.704    Authority  for  use  of  warranties. 

Autliority:  Sec.  205(C)  Federal  Property  and 
Administrative  Services  Act,  as  amended  (40 
U.S.C.  486(c)).  46  CFR  1.301;  49  CFR  1.59. 

Subpart  1246.6— Material  Inspection 
and  Receiving  Reports 

1246.601    Material  inspection  and 
reeehfing  reports. 

Each  administration  shall  use  FAA 
Form  256  or  an  alternate  procedure. 

Subpart  1246.7— Warranties 

1 246.704    Authority  for  use  of  warranties. 

Prior  to  solicitation  of  the 
requirement,  the  contracting  officer  shall 
make  a  written  determination  when  a 
warranty  clause  is  to  be  included.  This 
determination  shall  document  that  the 
procurement  request  initiator  has 
recommended  inclusion  of  a  warranty 
and  identified  the  specific  parts, 
subassemblies,  assemblies,  systems  or 
contract  line  items  to  which  a  warranty 
should  apply.  The  determination  shall 
address  the  criteria  set  forth  in  FAR 
46.703. 

PART  1249— TERMINATION  OF 
CONTRACTS 

Authority:  Sec.  205(C)  Federal  Property  and 
Administrative  Services  Act,  as  amended  (40 
U.S.C.  486(c)).  48  CFR  1.301;  49  CFR  1.59. 

Subpart  1249.1— General  Principles 

1249.1 1 1    Review  of  proposed 
settlements. 

All  proposed  settlement  agreements 
shall  be  coordinated  with  legal  counsel. 

PART  1250— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

Subpart  1250.2— Delegation  of  and 
Umitations  of  Exercise  of  Authority 

1250.202    Contract  adjustment  boards. 
Subpsrt  1250.4— Residual  Powers 

1250.401    Standards  for  use. 

Autliority:  Sec.  205(C)  Federal  Property  and 
Administrative  Services  Act,  as  amended  (40 
U.S.C.  468(c)).  48  CFR  1.301;  49  CFR  1.59. 

Subpart  1250.2— Delegation  of  and 
Limitations  on  Exercise  of  Authority 

1 250.202    Contract  adjustment  boards. 
DOT  Order  1100.60,  Department  of 
Transportation  Organizational  Manual 


establishes  the  Contract  Appeals  Board 
as  the  approving  authority  to  consider 
and  dispose  of  requests  for 
extraordinary  contractual  adjustments 
for  DOT  contractors. 

Sul>part  1250.4— Residual  Powers 
1 250.401    Standards  for  use. 

It  is  DOT  policy  not  to  use  the 
"residual  powers"  authorized  by  the  Act 
and  FAR  Subpart  50.4.  Conctracting 
officers  shall  not  include  in  DOT 
contracts  the  clause  at  FAR  52.250-1, 
Indemnification  Under  Pub.  L.  85-804. 
unless  specifically  authorized  by  the 
Secretary  or  designee. 

PART  1252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 


Sec 
1252.000 


Scope  of  part. 


Subpart  1252.1— Instructions  for  Using 
Provisions  snd  Clauses 

1252.101  Using  FAR  Part  52. 

1252.102  Incorporating  provisions  and 
clauses. 

1252.102-2    Incorporation  in  full  text. 
1252.104    I^rocedures  for  modifying  and 
completing  provisions  and  clauses. 

Subpart  1252.2— Texts  of  Provisions  and 
Clauses 

1252.207-70    Implementation  of  Right  of  First 

Refusal. 
1252.207-71    Financial  and  technical  ability. 
1252.209-70    (Reserved) 
1252.209-71    Disclosure  of  conflicts  of 

interest. 
1252.210-70    Brand  name  or  equal. 
1252.212-70    [Reserved] 
1252.212-71     Notice  of  delay. 
1252.215-70    [Reserved] 
1252.215-71    Key  personnel  and  facilities. 
1252.215-72    Cost  proposal  instructions. 
1252.216-70    [Reserved] 
1252.216-71    Evaluation  of  proposals  subject 

to  economic  price  adjustment. 
1252.216-72    Estimated  cost,  base  fee,  and 

award  fee. 
1252.216-73    Payment  of  base  and  award  fee. 
1252.216-74    Determination  of  award  fee 

earned. 
1252.216-75    Performance  evaluation  plan. 
1252.216-76    Distribution  of  award  fee. 
1252.217-70    Index  for  specifications. 
1252.217-71    Delivery  and  shifting  of  vessel. 
1252.217-72    Performance. 
1252.217-73    Inspection  and  manner  of  doing 

work. 
1252.217-74    Subcontracts. 
1252.217-75    Lay  days. 
1252.217-76    Liability  and  insurance. 
1252.217-77    Title. 
1252.217-78    Discharge  of  liens. 
1252.217-79    Delays. 
1252.217-60    Department  of  L.abor  Safely  and 

Health  Regulations  for  Ship  Repairing. 
1252.217-81     Guarantee. 
1252.222-70    Service  Contract  Act  of  1965— 

Contracts  of  $2,500  or  less. 
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1252.222-71     Strikes  or  picketing  afTecting 

timely  completion  of  the  contract  work. 
1252  222-72    Strikes  or  picketing  affecting 

access  to  FAA  facility. 
1252.222-73—1252.222-74    |Reservedl 
1252.222-75    Service  Contract  Act  of  1965 

amended. 
1252.222-76    (Reserved] 
1252.222-77    Fair  Labor  Standards  Act  and 

Service  Contract  Act — price  adiustment 

(multi-year  and  option  contracts). 
1252.222-78    Fair  Labor  Standards  Act  and 

Service  Contract  Act — price  adjustment 
1252.222-79    Service  Contract  Act 

requirements  as  to  vacation  pay. 
1252.223-70    (Reservedl 

Accident  and  fire  reporting. 

Protection  of  human  subjects. 

[Reserved) 

Loss  of  or  damage  to  leased 


1252.223-71 
1252.223-72 
1252.228-70 
1252.228-71 

aircraft 
1252.228-72 
1252.228-73 
1252.235-70 
1252.235-71 

costs. 
1252.238-70 
1252.236-71 


Fair  market  value  of  aircraft. 

Risk  and  indemnities. 

(Reserved) 

Recoupment  of  development 


(Reserved]  ' 

Special  precautions  for  work  at 
operating  airports. 
1252.237-70    (Reserved)  | 

1252.237-71     Qualifications  of  employees. 
1252.242-70    Dissemination  of  information — 

educational  institutions. 
1252.242-71     Contractor  testimony. 
1252.242-72    Dissemination  of  contract 

information. 
1252.245-70    Government  property  reports. 

Authority:  Sec.  205(c)  Federal  Property  and 
Administrative  Services  Act,  as  amended  (40 
U.S.C.  468(c)).  48  CFR  1.301:  49  CFR  1.59. 

1252.000    Scop*  Of  part. 

This  part,  in  conjunction  witli  FAR 
Part  52.  contains  the  DOT  provisions 
and  clauses  whose  use  is  prescribed 
elsewhere  in  this  regulation. 

Subpart  1252.1— Instructions  for  Usfeig 
Provisions  and  Clauses 

1252.101    IMng  FAR  Part  52.  | 

Administrations  which  prescribe  or 
develop  provisions  or  clauses  under  the 
authority  of  FAR  52.101(bK2)(j)  (B)  or  (C) 
shall  ensure  that  the  requirements  of 
FAR  Subpart  1.4  and  Subpart  1201.4  are 
met. 


1252.102 
clauses. 


Incorporaflng  provisions  and 


1252.102-2    Incorporation  In  fuR  text 

All  provisions  and  clauses  prescribed 
or  developed  by  administrations  shall 
be  incorporated  in  solicitations  and/or 
contracts  in  full  text  as  required  by  FAR 
52.102-2(a)(4). 

1252.104    Procedures  for  nMMAfying  and 
completing  provisions  and  clauses. 

TAR  provisions  and  clauses  shall  not 
be  modified  (see  FAR  52.101(a]]  unless 
authorized  by  this  regulation,  and  when 
so  authorized,  contracting  officers  must 


comply  with  the  procedures  in  FAR 
52.104. 

Subpart  1252.2— Texts  of  Provisions 
and  Clauses 

1252.207-70    ImplemenUtion  of  Right  of 
Rrst  RefusaL 

As  prescribed  in  1207.305,  and  for  any 
contract  when  contractor  performance 
causes  Federal  employees  in  the 
Government  commercial  activity  to  be 
adversely  affected,  insert  the  following 
clause  in  solicitations  and  contracts: 

Implementation  of  Right  of  First  Refusal 
(Nov.  1987) 

(a)  Policy.  The  contractor  shall  give,  and 
shall  require  every  tier  subcontractor  to  give, 
adversely  affected  Federal  employees  the 
right  of  refusal  for  all  employment  openings 
under  this  contract  for  which  they  are 
qualified.  The  contractor  shall  insert  and 
shall  cause  to  be  inserted  in  each  subcontract 
(at  any  tier)  the  substance  of  this  clause. 

(b)  Definitions.  (1)  An  "adversely  affected 
Federal  employee"  is  any  Federal  employee 
who  is  assigned  to  the  Government 
commercial  activity  and  who  is,  as  a  result  of 
the  contract,  released  from  his  or  her 
competitive  level,  causing  separation, 
reassignment,  or  downgrade,  or  is  reassigned, 
downgraded,  or  separated. 

(2)  The  term  "contractor"  as  used  in  this 
clause  shall  include  the  prime  contractor  and 
all  subcontractors,  at  all  tiers.  The  term 
"subcontractors"  as  used  in  this  clause  shall 
include  any  person  or  firm  which  assumes  a 
legal  obligation  to  perform  all  or  part  of  the 
contract  work  at  any  tier. 

(3)  "Employment  openings"  are  position 
vacancies  in  the  contractor's  organization 
created  by  the  award  of  this  contract  which 
the  contractor  is  unable  to  fill  with  personnel 
on  the  contractor's  active  payroll  at  the  time 
of  the  contract  award,  including  positions 
within  the  local  commuting  area  of  the 
commercial  activity  which  arise  in  the 
contractor's  organization  as  a  result  of  the 
contractor's  reassignment  of  employees  due 
to  the  award  of  this  contract. 

(4)  The  "contract  start  date"  is  the  first  day 
of  the  contractor's  performance  as  specified 
either  by  a  written  notice  to  proceed  or  as 
provided  in  the  contract. 

(5)  The  "contract  award  date"  is  the  day 
the  contract  is  signed  by  the  contracting 
officer. 

(c)  Filling  employment  openings.  (1)  For  a 
period  beginning  with  the  contract  award 
date  and  ending  180  days  after  all  adversely 
affected  Federal  employees  have  been 
separated,  reassigned,  or  downgraded  as  a 
result  of  the  award  of  the  contract,  no  person, 
other  than  an  adversely  a^ected  Federal 
employee,  shall  be  offered  a  job  filling  an 
employment  opening  until  all  qualified, 
adversely  affected  Federal  employees 
identified  in  the  most  current  list  provided  to 
the  contractor  under  paragraph  (e)  of  this 
clause  have  been  offered  the  job  and  refused 
it  or  have  waived  their  right  of  first  refusal 

(2)  For  a  period  beginning  with  the 
issuance  of  reduction-in-force  notices  and 
ending  with  the  Contract  start  date,  the 


contractor  shall,  in  filling  employment 
openings,  communicate  written  offers  of 
employment  to  adversely  affected  Federal 
employee(s)  identified  in  the  most  current  list 
provided  to  the  contractor  under  paragraph 
(e).  Such  offers  shall  specify  at  a  minimum 
the  following: 

(i)  Title,  description,  and  location  of 
employment  opening  being  offered; 

(ii)  Pay  and  benefits  (i.e.,  paid  leave, 
holidays,  health  and  life  insurance, 
retirement  and  any  other  benefits  such  as 
stock  options  that  would  contribute  to  the 
total  monetary  value  of  the  position); 

(iii)  Hours  of  work  and  leave  schedule; 

(iv)  Final  date  employee  may  accept  job 
offer, 

(At  a  minimum,  adversely  affected  Federal 
employees  shall  be  given  five  working  days, 
excluding  mail  time,  after  receipt  of  an  offer 
to  accept  or  reject  the  offer.  At  the 
contractor's  request  the  contracting  oilicer, 
after  consulting  with  the  agency  personnel 
office,  shall  determine  whether  any  adversely 
affected  employee  has  waived  his  or  her  right 
of  first  refusal  by  not  responding  to  a  job 
offer  in  a  timely  manner). 

(3)  If  there  are  no  qualified,  available, 
adversely  affected  Federal  employees  on  the 
current  list  provided  by  the  contracting 
officer  or  designee,  the  contractor  may  select 
for  an  employment  opening  any  person  not 
disqualified  by  any  other  provision  in  this 
contract. 

(d)  Contractor  reporting  requirements.  (1) 
No  later  than  5  working  days  after  the 
contract  award  date,  the  contractor  shall 
furnish  the  contracting  o^icer  or  designee 
with  the  following: 

(i)  A  list  of  employment  openings  along 
with  a  brief  description  of  duties  and 
qualification  requirements  for  each  position: 
and 

(ii)  Sufficient  job  application  forms  for 
adversely  affected  Federal  employees. 

(2)  For  the  period  beginning  with  the 
issuance  of  reduction-in-force  notices  and 
ending  with  the  contract  start  date,  the 
contractor  shall  inform  the  contracting  officer 
or  designee  by  telephone  within  24  hours 
after  an  employment  offer  is  made  to  an 
adversely  affected  Federal  employee.  Written 
notification  shall  be  made  by  certified  mail  to 
the  contracting  officer  or  designee  no  later 
than  5  working  days  after  the  employee's 
acceptance  or  refusal  of  the  offer  and  shall 
contain  the  following: 

(i)  The  name  and  social  security  number  of 
each  adversely  affected  Federal  employee 
offered  an  employment  opening; 

(ii)  The  date  the  offer  was  made; 

(iii)  The  salary  and  benefits  contained  in 
the  offer  (benefits  as  defined  in  (c)(2)  (ii)): 

(iv)  A  brief  description  of  the  position; 

(v)  The  date  of  acceptance  of  the  offer  and 
the  effective  date  of  employment; 

(vi)  The  date  of  refusal  of  the  offer,  if 
applicable;  and 

(vii)  The  names  and  social  security 
numbers  of  any  adversely  affected  Federal 
Employees  who  applied  for,  but  were  not 
offered,  employment  and  the  rea8on(s)  for 
withholding  an  offer. 

(3)  The  contractor  shall  promptly  inform 
the  contracting  officer  or  designee  of  the 
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names  and  social  security  numbers  of  each 
adversely  affected  employee  hired  by  the 
contractor  during  the  90-day  period  beginning 
with  the  day  after  the  date  of  the  separation 
from  Federal  employment  of  the  last  of  the 
adversely  affected  Federal  employees,  and 
shall  also  inform  the  contracting  officer  or 
designee  of  the  date  or  dates  of  such  hiring  or 
hirings. 

(e)  Information  provided  to  the  contractor. 

(1)  No  later  than  10  working  days  after 
issuance  of  reduction-in-force  notices,  the 
contracting  officer  or  designee  shall  furnish 
the  prime  contractor  a  current  list  of 
adversely  affected  Federal  employees  who 
wish  to  exercise  their  right  of  first  refusal. 

(2)  Between  the  issuance  of  reduction-in- 
force  notices  and  the  contract  start  date,  the 
contracting  officer  or  designee  shall  inform 
the  contractor  of  the  unavailability  of  any 
adversely  affected  Federal  employees  due  to 
reassignment  or  transfer  to  other  Government 
positions,  lack  of  interest,  or  other  reason 
within  5  working  days  after  this 
unavailability  is  known  to  the  contracting 
officer  or  designee. 

(Sj-I^ef  (he  period  between  the  initial 
issuance  of  reduction-in-force  notices  and  the 
contract  start  date,  the  contracting  officer  or 
designee  shall  periodically  provide  (he- 
contractor  with  an  updated  listing  of 
adversely  affected  Federal  employees, 
reflecting  employees  recently  released  from 
thei*  enwpstitive  level  as  a  result  of  the 
contract  award. 

(f)  Record  of  compliance.  Upon  request,  the 
contractor  shall  make  available  for 
examination  by  the  contracting  officer,  all 
pertinent  books,  documents,  papers  and 
records  required  to  determine  compliance 
with  this  clause. 

(g)  Qualifications  determination.  The 
contractor  has  the  right  to  determine  the 
adequacy  of  the  qualifications  of  adversely 
affected  Federal  employees  for  any 
employment  opening.  However,  an  adversely 
affected  Federal  employee  who  held  a  job  in 
the  Government  commercial  activity  which 
directly  corresponds  to,  or  is  not  significantly 
different  from,  an  employment  opening  under 
this  contract  shall  be  considered  qualified  for 
that  job,  unless  the  contractor  adequately 
documents  the  employee's  lack  of 
qtwHfications.  In  the  event  the  Government 
and  the  contractor  disagree  as  to  whether  the 
contractor  has  adequately  documented  an 
employee's  leek  of  qualifications,  the 
contracting  officer,  after  consulting  with  the 
agency  personnel  office,  shall  make  a 
determination,  which  shall  be  final  and 
binding  on  all  parties,  subject  to  the 
contractor's  right  of  appeal  under  the 
"Disputes"  clause  hereof. 

(h)  Relation  to  other  statutes,  regulations 
and  employment  policies.  (HThe 
requirements  otlltis  clause  shalfnot  modify 
or  alter  the  contractor's  responsibilities  under 
statutes,  regulations  or  other  contract  clauses 
concerning  non-discrimination,  hiring  and 
employment  based  on  veterans  status,  race, 
color,  religion,  sex,  age,  handicap,  or  national 
origin. 

(2)  The  contractor  shall  be  aware  of  the 
post-employment  restrictions  prohibiting 
certain  types  of  representations  before,  or 
communications  to.  the  Federal  Government 
by  former  employees  (18  U.S.C.  207). 


(i)  Penalty  for  noncompliance.  Failure  of 
the  Contractor  to  comply  with  any  provision 
of  this  clause  may  be  grounds  for  termination 
of  the  contract  for  default. 
(End  of  clause) 

1 252.207-7 1    Financial  and  technical 
ability. 

As  prescribed  in  1207.305,  insert  the 
following  provision  in  A-76 
solicitations: 

Financial  and  Technical  Ability  (Nov  1987) 

a.  If  a  bid  submitted  in  response  *o  this 
solicitation  is  favorably  considered,  a  two- 
part  preaward  survey  may  be  conducted  to 
determine  the  bidder's  ability  to  perform.  Part 
one  will  be  conducted  by  (Insert  name  of 
office),  who  may  contact  you  to  determine 
your  financial  capability  to  perform.  Current 
financial  statements  and  pertinent  data 
should  be  available  at  that  time.  Part  two  of 
the  survey  will  be  conducted  at  (Name 
Location)  shortly  after  bid  opening  by 
government  personnel. 

b.  If  a  preaward  survey  is  conducted,  you 
will  be  requested  to  have  management 
officials,  of  the  appropriate  level,  represent 
your  firm.  In  addition,  your  proposed  project 
manager  should  be  available  to  respond  to 
questions  raised  during  the  preaward  survey. 
You  should  also  be  prepared  to  present  a 
briefing  regarding  the  manner  in  which  you 
intend  to  accomplish  your  contractual 
obligations.  As  a  minimum,  you  should 
address  the  following  items  of  information  in 
your  presentation  (a  written  copy  of  the 
presentation  with  the  backup  data  below 
must  be  submitted  to  the  contracting  officer  5 
work  days  before  the  presentation): 

(1)  Startup  and  phase-in  schedule. 

(2)  Key  personnel  letters  of  intent  and 
resumes. 

(3)  Availability  of  labor  force,  plan  for 
recruiting,  type  and  extent  of  training. 

(4)  The  role  of  the  project  manager  and  the 
extent  of  his/her  authority. 

(5)  Organizational  and  functional  charts 
reflecting  line  of  management  responsibility. 

(6)  Manning  charts  in  a  format  requested 
by  the  contracting  officer  (only  to  be  used  to 
ensure  that  you  understand  the  workload). 

(7)  Plans  and  management  procedures  for 
logistical  administrative  support  of  all 
functions:  that  is,  contractor  furnished 
supplies  and  equipment  and  procedures  for 
timely  payment  of  personnel. 

(8)  Procedures  to  be  used  to  ensure 
contract  requirements  are  met  (quality 
control  program). 

(9)  Corporate  experience,  as  evidenced  by 
past  and  present  contracts. 

(10)  Other  purchases  for  which  you  have 
bid  and  for  which  you  are  apparent  low 
bidder. 

(End  of  clause) 

1 252.209-7 1    Disclosure  of  conflicts  of 
interest 

As  prescribed  in  1209.508-1  and 
1215.407  insert  the  following  provision  in 
solicitations  for  negotiated  acquisitions: 

Disclosure  of  Conflicts  of  Interest  (Apr.  1984) 

It  is  the  Department  of  Transportation's 
(DOT'S)  policy  not  to  award  contracts  to 


offerors  whose  objectivity  may  be  impaired 
because  of  any  related  past,  present,  or 
planned  interest,  financial  or  otherwise,  in 
organizations  regulated  by  DOT  or  in 
organizations  whose  interests  may  be 
substantially  affected  by  Departmental 
activities.  Based  on  this  policy: 

(a)  The  offeror  shall  provide  a  statement  in 
its  technical  proposal  which  describes  in  a 
concise  manner  all  past,  present  or  planned 
organizational,  financial,  contractual  or  other 
interest(s)  with  an  organization  regulated  by 
DOT.  or  with  an  organization  whose  interests 
may  be  substantially  affected  by 
Departmental  activities,  and  which  Is  related 
to  the  work  under  the  request.  The  interesl(s) 
described  shall  include  those  of  the  proposer, 
its  affiliates,  proposed  consultants,  proposed 
subcontractors  and  key  personnel  of  any  of 
the  above.  Past  interest  shall  be  limited  to 
within  one  year  of  the  date  of  the  offeror's 
technical  proposal.  Affected  organizations 
shall  include,  but  are  not  limited  to,  the 
insurance  Industry.  Key  personnel  shall 
include  any  person  owning  more  than  20% 
interest  in  the  offeror,  and  the  offeror's 
corporate  officers,  its  senior  managers  and 
any  employee  who  is  responsible  for  making 
a  decision  or  taking  an  action  on  this  contract 
v^'he^e  the  decision  or  action  can  have  an 
economic  or  other  impact  on  the  interests  of  a 
regulated  or  affected  organization. 

(b)  The  offeror  shall  describe  in  detail  why 
it  believes,  in  light  of  the  interest(s)  Identified 
in  (a)  above,  that  performance  of  the 
proposed  contract  can  be  accomplished  in  an 
impartial  and  objective  manner. 

(c)  In  the  absence  of  any  relevant  interest 
identified  in  (a)  above,  the  offeror  shall 
submit  in  its  technical  proposal  a  statement 
certifying  that  to  its  best  knowledge  and 
belief  no  affiliation  exists  relevant  to  possible 
conflicts  of  interest.  The  offeror  must  obtain 
the  same  information  from  potential 
subcontractors  prior  to  award  of  a 
subcontract. 

(d)  The  Contracting  Officer  will  review  the 
statement  submitted'and  may  require 
additional  relevant  information  from  the 
offeror.  All  such  information,  and  any  other 
relevant  information  known  to  DOT  will  be 
used  to  determine  whether  an  award  to  the 
offeror  may  create  a  conflict  of  interest.  If 
such  conflict  of  interest  Is  found  to  exist,  the 
Contracting  Officer  may  (1)  disqualify  the 
offeror,  or  (2)  determine  that  it  is  otherwise  In 
the  best  interest  of  the  United  Stales  to 
contract  with  the  offeror  and  include 
appropriate  provisions  to  mitigate  or  avoid 
such  conflict  in  the  contract  awarded. 

(e)  The  refusal  to  provide  the  disclosure  or 
representation,  or  any  additional  information 
required,  may  result  in  disqualification  of  the 
offeror  for  award.  If  nondisclosure  or 
misrepresentation  is  discovered  afier  award, 
the  resulting  contract  may  be  terminated.  If 
after  award  the  Contractor  discovers  a 
conflict  of  interest  with  respect  to  this 
contract  which  could  not  reasonably  have 
been  known  prior  to  award,  an  immediate 
and  full  disclosure  shall  be  made  in  writing  to 
the  Contracting  Officer  which  shall  include  a 
description  of  the  action  the  contractor  has 
taken  or  proposes  to  take  to  avoid  or  mitigate 
such  conflict.  The  DOT  Contracting  Officer 
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may.  however,  terminate  the  contract  for 
convenience  if  it  deems  that  termination  is  in 
the  best  interest  of  the  Government. 
(End  of  Provision] 

1252.210-70    Brand  name  or  equal. 

As  prescinbed  in  1210.011-70  insert  the 
following  provision  when  a  "brand 
name  or  equal"  purchase  description  is 
used  in  the  soHcitation: 


Brand  Name  or  Equal  (Ian.  1965) 

(As  used  in  this  provision,  the  term  "brand 
name"  includes  identification  of  products  by 
make  and  model.) 

(a)  If  items  called  for  by  this  solicitation 
have  been  identified  in  the  schedule  by  a 
"brand  name  or  equal"  description,  such 
identification  is  intended  to  be  descriptive, 
but  not  restrictive,  and  is  intended  to  indicate 
the  quality  and  characteristics  of  products 
that  will  be  satisfactory.  Offers  offering 
"equal"  products  (including  products  of  the 
brand  name  manufacturer  other  than  the  one 
described  by  brand  name)  will  be  considered 
for  award  if  such  products  are  clearly 
identified  in  the  offers  and  are  determined  by 
the  Government  to  meet  fully  the  salient 
characteristics  requirements  listed  in  the 
solicitation. 

(b)  Unless  the  offeror  clearly  indicates  in 
its  offer  that  it  is  offering  an  "equal"  product, 
its  offer  shall  be  considered  as  offering  the 
brand  name  product  referenced  in  the 
solicitation. 

(c)(1)  If  the  offeror  proposed  to  furnish  an 
"equal"  product,  the  brand  name,  if  any.  of 
the  product  to  be  furnished  shall  be  inserted 
in  the  space  provided  in  the  invitation  for 
bids,  or  such  product  shall  be  otherwise 
clearly  identified  in  the  offer.  The  evaluation 
of  offers  and  the  determination  as  to  equality 
of  the  product  offered  shall  be  the 
responsibility  of  the  Government  and  will  be 
based  on  information  furnished  by  the  offeror 
or  identified  in  its  offer  as  well  as  other 
information  reasonably  available  to  the 
contracting  office.  CAUTION  TO 
OFFERORS:  The  contracting  office  is  not 
responsible  for  locating  or  securing  any 
information  which  is  not  identified  in  the 
offer  and  reasonably  available  to  the 
contracting  office.  Accordingly,  to  insure  that 
sufficient  information  is  available,  the  offeror 
must  furnish  as  a  part  of  its  offer  all 
descriptive  material  (such  as  cuts, 
illustrations,  drawings,  or  other  information) 
necessary  for  the  contracting  office  to:  (i) 
Determine  whether  the  product  offered  meets 
the  salient  characteristics  requirement  of  the 
solicitation,  and  (ii)  establish  exactly  what 
the  offeror  proposes  to  furnish  and  what  the 
Government  would  be  binding  itself  to 
acquire  by  making  an  award.  The  information 
furnished  may  include  specific  refereiKe  to 
information  previously  furnished  or  to 
information  otherwise  available  to  the 
contracting  office. 

(2)  If  the  offeror  proposes  to  modify  a 
product  so  as  to  make  it  conform  to  the 
requirements  of  the  solicitation,  it  shall:  (i) 
Include  in  its  offer  a  clear  description  of  such 
proposed  modifications,  and  (ii)  clearly  mark 
any  descriptive  material  to  show  the 
proposed  modifications. 


(3)  Modifications  proposed  after  sealed  bid 
opening  to  make  a  product  conform  to  a 
brand  name  product  reference  in  the 
solicitation  will  not  be  considered. 
(End  of  Provision) 

1252.212-70    [Reserved] 

1252.212-71    Notice  of  delay. 

As  prescribed  at  1212.7001.  insert  the 
following  clause  in  all  contracts: 
Notice  of  Delay  (Apr.  1984) 

If  the  Contractor  becomes  unable  to 
complete  the  contract  work  at  the  time(s) 
specified  because  of  technical  difficulties, 
notwithstanding  the  exercise  of  good  faith 
and  diligent  efforts  in  the  performance  of -the 
work  called  for  hereunder,  the  Contractor 
shall  give  the  Contracting  Officer  written 
notice  of  the  anticipated  delay  and  the 
reasons  therefor.  Such  notice  and  reasons 
shall  be  delivered  promptly  after  the 
condition  creating  the  anticipated  delay 
becomes  known  to  the  Contractor  but  in  no 
event  less  than  forty-five  (45)  days  before  the 
completion  date  specified  in  this  contract, 
unless  otherwise  directed  by  the  Contracting 
Officer.  When  notice  is  so  required,  the 
Contracting  Officer  may  extend  the  time 
specified  in  the  Schedule  for  such  period  as 
deemed  advisable. 
(End  of  Clause) 

1252.215-70    (Reserved] 

1252.215-71    Key  personnel  and  facilities. 

As  prescribed  in  1215.106-70  insert  the 
following  clause  in  appropriate 
contracts: 

Key  Personnel  and  Facilities  (Apr.  1965) 

The  personnel  and/or  facilities  as  specified 
in  the  Schedule  of  this  contract  are 
considered  essential  to  the  work  being 
performed  hereunder.  Prior  to  removing, 
replacing,  or  diverting  any  of  the  specified 
individuals  or  facilities,  the  Contractor  shall 
notify  the  Contracting  Officer  reasonably  in 
advance  and  shall  submit  justification 
(including  proposed  substitutions)  in 
sufficient  detail  to  permit  evaluation  of  the 
impact  on  this  contract.  No  diversion  shall  be 
made  by  the  Contractor  without  the  written 
consent  of  the  Contracting  Officer;  provided, 
that  the  Contracting  Officer  may  ratify  in 
writing  the  change  and  such  ratification  shall 
constitute  the  consent  of  the  Contracting 
Officer  required  by  this  clause.  The  personnel 
and/or  facilities  as  specified  in  the  Schedule 
of  this  contract  may.  with  the  consent  of  the 
contracting  parties,  be  amended  from  time  to 
time  during  the  course  of  the  contract  to 
either  add  or  delete  personnel  and/or 
facilities,  as  appropriate. 
(End  of  Clause) 

1252.215-72    Cost  proposal  instructions. 

As  prescribed  in  1215.407(b)  a 
provision  substantially  as  follows  may 
be  inserted  in  RFPs  when  cost  or  pricing 
data  are  to  be  obtained: 

Cost  Proposal  Instructions  (|an.  1985) 

Offerors  are  instructed  to  prepare  their  cost 
proposals  in  sufficient  detail  to  permit 


thorough  and  complete  evaluation  by  the 
Government.  Where  proposed  rates  are  not 
based  upon  catalog  or  list  prices,  the  basis  for 
the  proposed  rates  shall  be  identified. 

The  cost  proposal  shall  be  submitted  on 
Standard  Form  1411.  Contract  Pricing 
Proposal  Cover  Sheet,  prepared  in 
accordance  with  the  instructions  in  FAR 
15.804-6.  Summary  data  shall  be  placed  on  SF 
1411  and  the  line  item  summaries  (by  element 
of  cost)  described  in  paragraph  7.A  of  FAR 
Table  15-3.  The  following  format  shall  be 
followed  in  preparing  the  supporting 
attachments  referenced  in  column  (4)  of  the 
line  item  summaries.  Clearly  identify  all 
subcontracted  items  and  include  the  name 
and  address  of  the  proposed  subcontractor. 
Written  quotation  for  all  subcontracted 
services  must  be  included  with  the  cost 
proposal. 

1.  Direct  material 

a.  Purchased  Parts  provide  a  consolidated 
price  summary  of  individual  material 
quantities  for  the  proposed  contract.  Give 
details  on  an  attached  schedule. 

b.  Subcontracted  Items  Show  the  total  cost 
of  subcontract  effort  in  line  b.  below  and 
provide  supporting  data  for  each 
subcontractor. 

c.  Other  (1)  Raw  Material  show  total  cost 
on  line  c.  (1)  below  and  give  details  on  an 
attached  schedule. 

(2)  Standard  Commercial  Items  show  total 
cost  on  line  c.  (2)  below  and  give  details  on 
an  attached  schedule. 


Directed  material 


.  Purchased 

parts 

.  Subcontracted 

items 

.  Others 

(1)  Raw 
material 

(2)  Your 
standard 
commercial 

items 

Total  direct 

material 


Estimated 

cost 
(dollars) 


Reference 


2.  Material  overhead 

Show  cost  here  only  if  your  accounting 
system  provides  for  such  cost  segregation 
and  only  if  this  cost  is  not  computed  as  part 
of  labor  overhead  or  G&A. 


Material  Overhead  Rate 

base= Reference . 


.%  X  $ 


3.  Direct  labor 

Show  the  hourly  rate  and  the  total  hours 
for  each  category  of  direct  labor  proposed. 
Indicate  whether  actual  rates  or  projected 
rates  are  used. 


Direct  labor 

Estimated 
hours 

Rate/tKHJf 

Estimated 

cost 
(dollars) 

Reference 

•*•  *    • 

,      , 

„ 

Total  direct  labor „ 

4.  Labor  overhead 


Ua«.tlie  overhead  rate(s)  and  base(s)  approved  by  a  Government  audit  agency  for  use  in  proposals.  If  no  such  approval  has  been  given,  or 
if  the  approval  is  more  than  12  months  old.  furnish  data  supporting  the  proposed  rates.  The  data  shall  include  a  breakdown  of  the  items 
comprising  overhead  and  the  base(s)  upon  which  the  burden(s)  is  (are)  computed. 


Labor  overtiead 

Overhead 
rate 

Time  base 
equals 

Estimated 

cost 
(dollars) 

Reference 



•  >•»••••• ..aMi 

Total  tabor  overt^ead 

5.  Equipment 

Identify  specific  equipment  and  unit  prices  or  u^age  rates  as  shown  below.  Equipment  rates  may  be  proposed  on  any  basis  (i.e.,  hourly, 
daily,  weekly,  monthly). 


Description 

Estimated 
Usage 

Rates 
(dollars) 

Estintated 

Cost 
(dollars) 

••••••••  • 

Total  equipment  cost 

6.  Travel 

Identify  each  trip  proposed  and  the  persons  (or  labor  categories)  designated  to  make  each  trip.  Identify  transportation  and  per  diem  rates, 
(a)  Transportation: 


Number  of  persons 

Location 

Mileage  or 
fare 

Cost  per  trip 

Estimated 

From 

To 

cost 
(dollars) 

Transportation  sut>total 

(b)  Subsistence: 


44562     Federal  Register  /  Vol.  52.  No.  223  /  Thursday.  November  19.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  223  /  Thursday.  November  19.  1987  /  Rules  and  Regulations      44563 


■ 

Number  of  persons 

Estimated 
Days            Per  diem             cost 

(dollars) 

Reference 

, 

i        1 



1                       i 

(c)  Miscellaneous  Travel  Expenses  (incl.  car  rental,  taxis,  airport  limos.,  etc): 


Typ)es  of  expense 


Miscellaneous  subtotal: 
Total  travel  and  per  diem. 


Estimated 

cost 
(dollars) 


7.  Individual  consultant  service.  .  i       .  j 

Identify  the  contemplated  consultant{s).  State  the  amount  of  service  estimated  to  be  required  and  the  consultant  s  quoted 
daily  or  hourly  rate.  , 


Name 

Estimated 
hours/days 

Rate 

Estimated  cost 
(dollars) 

1 
1 

.,       . 

8.  Other  direct  costs.  •  i-      i 

List  all  other  direct  charge  costs  not  otherwise  included  in  the  categories  described  above  (e.g.,  services  of  specialized 
trades,  computer  services,  preservation,  packaging  and  packing,  leasing  of  equipment)  and  provide  bases  for  pricing. 


Item  description 

^|5<^      1     unit  amount     |  ^^'^1^^  |      "«'--<=^ 

1 



1 



1 

i 



1 

Total  other  direct  costs  



1                           1 

9.  General  and  administrative  expenses. 
Use  the  C&A  rate  and  base  approved  by  a 

Government  audit  agency  for  use  in 
proposals.  If  no  such  approval  has  been 
given,  or  if  the  approval  is  more  than  12 
months  old.  furnish  data  supporting  the 
proposed  rates.  The  data  shall  include  a 
breakdown  of  the  items  comprising  CAA  and 
the  base|s)  upon  which  the  burden(s)  is  (are) 
computed. 

G«iA  Rate %  of  Cost  Element  Nos. 

Reference 

10.  Royalties  $ 

11.  Contract  facilities  capital  cost  of  money 


12.  Profit  or  fee  $ 


1252.216-70    (Reserved) 

1252.216-71    Evaluation  of  proposals 
subject  to  economic  price  adjustment. 

As  prescribed  in  1216.203-471  insert 
the  following  provision  in  all 
solicitations  that  contain  an  economic 
price  adjustment  clause: 

Evaluation  of  Proposals  Subject  to  Economic 
Price  Adjustment  (Apr.  1984) 

Notwithstanding  the  requirements  of  the 


clause  entitled  "(insert  the  title  of  the  clause 
for  economic  price  adjustment)",  proposals 
shall  be  evaluated  on  the  basis  of  quotetl 
prices  without  an  amount  for  economic  price 
adjustment  being  added.  Proposals  which 
provide  for  a  ceiling  lower  than  that 
stipulated,  if  a  ceiling  is  stipulated  in  the 
clause,  will  also  be  evaluated  on  this  basis, 
but  any  resultant  award  will  be  made  at  the 
lower  ceiling.  Proposals  which  provide  for 
adjustment  that  may  exceed  the  maximum 
adjustment  stipulated,  if  a  maximum  is 
stipulated  in  the  clause,  or  which  limit  or 
delete  the  downward  adjustment,  if  a 


downward  adjustment  is  stipulated  in  the 
clause,  shall  b«  rejected  as  nonresponsive. 
(End  of  provision) 

1252.216-72    Estimated  cost,  iMse  fee,  and 
award  fee. 

As  prescribed  in  1216.404-270(b). 
insert  the  following  clause  in 
solicitations  and  contracts  when  a  cost 
plus  award  fee  contract  is  contemplated: 

Estimated  Cost,  Base  Fee,  and  Award  Fee 
(Apr.  1984) 

The  estimated  cost  of  this  contract  is 
S(insert  amount).  A  base  fee  of  ${in8ert 
amount)  and  a  maximum  Award  Fee  of 
$(inBert  amount)  are  payable  in  accordance 
with  1252.216-73  "Payment  of  Base  and 
Award  Fee." 
(End  of  clause) 

1252.216-73    Payment  of  base  and  award 
fee. 

As  prescribed  in  1216.404-270{b), 
insert  the  following  clause  in 
solicitiations  and  contracts  when  a  cost 
plus  award  fee  contract  is  contemplated: 

Payment  of  Base  and  Award  Fee  (Apr.  1985) 

(a)  The  Government  will  make  payment  of 
the  base  fee  in  (insert  number)  increments. 
The  amount  payable  shall  be  based  on  the 
progress  as  determined  by  the  Contracting 
Officer  and  shall  be  subject  to  any 
withholdings  as  may  be  provided  for 
elsewhere  in  this  contract. 

(b)  The  Government  will  promptly  make 
payment  of  any  Award  Fee  upon  the 
submission  by  the  Contractor  to  the 
Contracting  Officer,  or  his  authorized 
representative,  of  a  public  voucher  or  invoice 
in  the  amount  of  the  total  fee  earned  for  the 
period  evaluated  as  specified  in  the  clause 
1252.216-74  "Determination  of  Award  Fee 
Earned".  Payment  shall  be  made  without  the 
need  for  a  contract  modification. 

(End  of  clause) 

1 252.2 1 6-74    Determination  of  award  fee 
earned. 

As  prescribed  in  1216,404-270(b), 
insert  the  following  clause  in 
solicitations  and  contracts  when  a  cost 
plus  award  fee  contract  is  contemplated. 

Determination  of  Award  Fee  Earned  (Apr, 
1985) 

(a)  The  Government  shall,  at  the  conclusion 
of  each  specified  evaluation  period(s), 
evaluate  the  Contractor's  performance  for  a 
determination  of  award  fee  earned.  The 
Contractor  agrees  that  the  determination  as 
to  the  amount  of  award  fee  earned  will  be 
made  by  the  Government  Fee  Determination 
Official  (FDO)  and  such  determination 
concerning  the  amount  of  award  fee  earned  is 
binding  on  both  parties  and  shall  not  be 
subject  to  appeal  under  the  "Disputes"  clause 
or  to  any  board  or  court. 

(b)  It  is  agreed  that  the  evaluation  of 
Contractor  performance  shall  be  in 
accordance  with  the  Performance  Evaluation 


Plan  referenced  in  the  clause  entitled 
"Performance  Evaluation  Plan"  and  that  the 
contractor  shall  be  promptly  advised  in 
writing  of  the  determiniation  and  the  reasons 
why  it  was  or  was  not  earned.  It  is  further 
agreed  that  the  Contractor  may  submit  a  self- 
evaluation  of  performance  of  each  period 
under  consideration.  While  it  is  recognized 
that  the  basis  for  determination  of  the  fee 
shall  be  the  evaluation  by  the  Government, 
any  self-evaluation  which  is  received  within 
(insert  number)  days  after  the  end  of  the 
period  being  evaluated  may  be  given  such 
consideration,  if  any,  as  the  FDO  shall  find 
appropriate. 

(c)  The  FDO  may,  in  his/her  discretion, 
specify  in  any  fee  determination  that  fee  not 
earned  during  the  period  evaluated  may  be 
accumulated  and  be  available  for  allocation 
to  one  or  more  subsequent  periods.  In  that 
event,  the  clause  1252.216-76  "Distribution  of 
Award  Fee"  shall  be  adjusted  to  reflect  such 
allocations. 
(End  of  clause) 

1252.216-75    Performance  evaluation  plan. 

As  prescribed  in  1216.404-270{b). 
insert  the  following  clause  in 
solicitations  and  contracts  when  a  cost 
plus  award  fee  contract  is  contemplated: 

Performance  Evaluation  Plan  (Apr.  1964) 

(a)  A  Contractor  Performance  Evaluation 
Plan,  upon  which  the  determination  of  award 
fee  shall  be  based  (including  the  criteria  to  be 
considered  under  each  area  evaluated  and 
the  percentage  of  award  fee.  if  any,  available 
for  each  area),  will  be  unilaterally 
established  by  the  Government.  A  copy  of  the 
plan  shall  be  provided  to  the  Contractor 
(insert  number)  calendar  days  prior  to  the 
start  of  the  first  evaluation  period. 

(b)  The  Performance  Evaluation  Plan  shall 
set  forth  the  criteria  upon  which  the 
Contractor  will  be  evaluated  for  perfomance 
relating  to  any:  (1)  Technical  (including 
Schedule)  requirements  if  appropirate;  (2) 
Management;  and  (3)  Cost  Functions  selected 
for  evaluation, 

(c)  The  Performance  Evaluation  Plan  may. 
consistent  with  the  contract,  be  revised 
unilaterally  by  the  Government  at  any  time 
during  the  period  of  performance. 
Notification  of  such  changes  shall  be 
provided  to  the  Contractor  (insert  number) 
calendar  days  prior  to  the  stari  of  the 
evaluation  period  to  which  the  change  will 
apply, 

(End  of  clause) 

1252.216-76    Distribution  of  award  fee. 

As  prescribed  in  1216.404-270(b), 
insert  the  following  clause  in 
solicitations  and  contracts  when  a  cost 
plus  award  fee  contract  is  contemplated: 

Distribution  of  Award  Fee  (Apr.  1984) 

(a)  The  total  amount  of  award  fee  available 
under  this  contract  is  assigned  to  the 
following  evaluation  periods  in  the  following 
amounts: 


Evaluation  Period 
Available  Award  Fee 

(b)  Payment  of  the  base  fee  and  award  fee 
shall  be  made,  provided  that  after  payment  of 
85  percent  of  the  base  fee  and  potential 
award  fee,  the  Government  may  withhold 
further  payment  of  the  base  fee  and  award 
fee  until  a  reserve  is  set  aside  in  an  amount 
that  the  Government  considers  necessary  to 
protect  its  interest.  This  reserve  shall  not 
exceed  15  percent  of  the  total  base  fee  and 
potential  award  fee  or  $100,000,  whichever  is 
less. 

(c)  In  the  event  of  contract  termination, 
either  in  whole  or  in  part,  the  amount  of 
award  fee  available  shall  represent  a  pro-rata 
distribution  associated  with  evaluation 
period  activities  or  events  as  determined  by 
the  Fee  Determination  Official. 

(End  of  clause) 

1252.217-70    Index  for  specifications. 

As  prescribed  at  1217,7001(c),  insert 
the  following  clause  in  solicitations  and 
contracts: 

Index  for  Specifications  (]an.  1965) 

If  an  index  or  table  of  contents  is  furnished 
in  connection  with  specifications,  it  is 
understood  that  such  index  or  table  of 
contents  is  for  convenience  only.  Its  accuracy 
and  completeness  is  not  guaranteed,  and  it  is 
not  to  be  considered  as  part  of  the 
specification.  In  case  of  discrepancy  between 
the  index  or  table  of  contents  and  the 
specifications,  the  specifications  shall  govern. 
(End  of  clause) 

1 252.2 1 7-7 1    Delivery  and  shifting  of 
vessel. 

As  prescribed  at  1217.7001(a)  insert 
the  following  clause  in  solicitations  and 
contracts: 

Delivery  and  Shifting  of  Vessel  (|an.  1985) 

The  Government  shall  deliver  the  vessel  to 
the  Contractor  at  his  place  of  business.  Upon 
completion  of  the  work  the  Government  shall 
accept  delivery  of  the  vessel  at  the 
Contractor's  place  of  business.  The 
Contractor  shall  provide,  at  no  additional 
charge,  upon  24  hours'  advance  notice,  a  tug 
or  tugs  and  docking  pilot,  acceptable  to  the 
contracting  officer,  to  assist  in  handling  the 
vessel  between  (to  and  from)  the  Contractor's 
plant  and  the  nearest  point  in  a  waterway 
regularly  navigated  by  vessels  of  equal  or 
greater  draft  and  length.  While  the  vessel  is 
in  the  hands  of  the  Contractor,  any  necessary 
towage,  cartage,  or  other  transportation 
between  ship  and  shop  or  elsewhere,  which 
may  be  incident  to  the  work  herein  specified, 
shall  be  furnished  by  the  Contractor  without 
additional  charge  to  the  Government. 
(End  of  clause) 

1252.217-72    Performance. 

As  prescribed  at  1217.7001(a)  insert 
the  following  clause  in  solicitations  and 
contracts: 
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Performance  (Jan.  1985) 

(a)  The  Contractor  shall  make  the 
necessary  arrangements  for  receiving  the 
vessel  on  the  specified  date,  such 
arrangements  to  be  satisfactory  to  the 
contracting  officer  or  his  duly  authorized 
representative. 

(b)  The  Contractor  shall  promptly 
commence  the  work  required  by  the  contract 
and  shall  diligently  prosecute  same  to 
completion  to  the  satisfaction  of  the 
contracting  ofHcer. 

(c)  Except  as  otherwise  provided  in  this 
contract,  the  Contractor  shall  furnish  all 
necessary  material,  labor,  services, 
equipment,  supplies,  power,  accessories, 
facilities  and  such  other  things  and  services 
as  ar«  rwcessary  for  accomplishing  the  work 
specifie<f  in  this  contract  subject  to  the  right 
reserved  in  the  Government  under  the 
"Government-furnished  Property"  clause  of 
the  contract. 

(d)  The  Contractor  shall  without  charge 
and  without  specific  requirement  therefor. 

(1)  Make  available  at  the  plant  to  personnel 
of  the  vessel,  while  in  drydock  or  on  a  marine 
railway,  toilet  and  similar  facilities 
acceptable  to  the  contracting  officer  ss 
adequate  in  number  and  sanitary  standards. 
For  vessels  fitted  with  pollution  abatement 
systems,  provide  for  disposal  of  shipboard 
waste  (non-oily)  by  installing  a  portable  ho.5e 
between  the  vessel's  weather  deck  sewage 
overboard  discharge  connection  and  either  a 
shore-side  holding  facility,  sewage  treatment 
plant,  or  a  municipal  sewage  system. 
Directing  of  shipboard  waste  to  waters 
covered  by  the  Federal  Water  Pollution 
Control  Act,  as  amended,  will  not  be  allowed. 
In  freezing  conditions  the  Contractor  will 
provide  protection  to  the  hook  up  system. 

(2)  Supply  and  maintain,  in  such  condition 
as  the  contracting  officer  may  reasonably 
require,  suitable  brows  and  gangways  from 
the  pier,  drydock  or  marine  railway  to  the 
vessel  (access  to  vessel  shall  be  lighted  by 
the  Contractor  during  the  periods  of         i 
darkness). 

(3)  Treat  salvaj^  scrap,  or  other  ship's 
material  of  the  Government  resulting  from 
performance  of  work  as  though  they  were 
items  of  Government-furnished  property  in 
accordance  with  provisions  of  the 
"Govemmenf-Fumished  Property"  clause  of 
this  contract. 

(4)  Perform,  or  pay  the  cost  of,  any  repairs, 
reconditioning  or  replacements  necessary  as 
a  result  of  the  use  by  the  Contractor  of  any  of 
the  vessel's  machinery,  equipment  or  fittings 
including,  but  not  United  to  winches,  pumps, 
rigging,  or  pipelines. 

(e)  The  Contractor  shall  conduct  dock  and 
sea  trials  of  the  vessel  as  required  by  the 
specifications.  Unless  otherwise  expressly 
provided  in  the  contract,  during  the  conduct 
of  such  trials  the  vessel  shall  be  under  the 
control  of  the  vessel's  commander  and  crew 
with  representatives  of  the  Contractor  and 
the  Government  on  board  to  determine 
whether  or  not  the  work  done  by  the 
Contractor  has  been  satisfactorily  performed. 
Dock  and  sea  trials  not  specified  herein 
which  the  Contractor  requires  for  his  ov 
benefit  shall  not  be  undertaken  by  the 
Contractor  withovrt  prior  notice  to  and 
approval  of  the  contracting  officer,  any  audi 
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dock  trials  shall  be  cocxlucted  at  the  risk  and 
expense  of  the  Contractor.  The  Contractor 
shall  provide  and  install  all  fittings  and 
appliances  which  may  be  necessary  for  the 
dock  and  sea  trials,  to  enable  the 
representatives  of  the  Government  to 
determine  whether  the  requirements  of  the 
contract,  plans  and  specifications  have  been 
met,  and  the  Contractor  shall  be  responsible 
for  the  care,  installation  and  removal  of 
instruments  and  apparatus  furnished  by  the 
Government  for  such  trials. 
(End  of  clause] 

1 25U 1 7-73    Insptction  and  mamrar  of 
doing  work. 

As  prescribed  at  1217.7001(a)  insert 
the  following  clause  in  solicitations  and 
contracts: 

Inspection  and  Manner  of  Doing  Work  (|an. 
1985) 

(a)  All  work  and  material  shall  be  subject 
to  the  approval  of  the  contracting  officer  or 
his/her  duly  authorized  representative.  Work 
shall  be  performed  in  accordance  with  the 
plans  and  specifications  of  this  contract  as 
modified  by  any  change  order  issued  under 
the  "Changes"  clause  in  this  contract. 

(b)  Unless  otherwise  specifically  provided 
fur  hereia  all  operational  practices  of  the 
Contractor  and  all  workmanship  and 
material,  equipment  and  articles  used  in  the 
performance  of  work  thereunder  shall  be  in 
accordance  with  Amerian  Bureau  of  Shipping 
Rules  for  Building  and  Classing  Steel  Vessels. 
U.S.  Coast  Guard  Marine  Engineering 
Regulations  and  Material  Specifications 
(Subchapter  J.  46  CFR),  U.S.  Coast  Guard 
Electrical  Engineering  Regulations 
(Subchapter  J,  48  CFR).  U.S.  Coast  Guard 
Navigation  and  Vessel  inspection  Circular 
No.  4-60  (Part  fV— Notes  on  Repair),  and 
U.S.P.H.S.  ttandlwok  on  Sanitation  in  Vessel 
Construction,  in  effect  at  the  time  of  the 
Contractor's  submission  of  bid  (or  execution 
of  the  contract,  if  negotiated),  and  the  best 
commercial  maritime  practices,  except  when 
Navy  specifications  are  specified,  in  which 
case  such  standards  of  material  and 
workmanship  shall  be  followed.  Where  the 
detailed  specifications  do  not  require  a  Navy 
standard,  or  the  requirements  are  not  dearly 
or  specifically  covered  by  one  of  the 
aforementioned  standards,  the  contracting 
officer  or  their  designated  representative 
shall  prescribe  a  Navy  or  industrial  standard 
for  the  work  wherever  applicable,  and  the 
decision  shall  be  final:  Provided,  however. 
That  where  the  requirements  of  the 
representative  for  development  of  detailed 
drawings,  selection  of  materials  and 
equipment,  standards  of  workmanship,  which 
are  not  specifically  required  in  the 
specifications  result  in  a  change  in  unit  price, 
total  contract  price,  quantity,  or  delivery 
schedule,  the  contracting  officer  will  be 
advised  accordingly  and  the  Contractor  will 
not  proceed  with  the  work  until  sjjecifically 
directed  to  do  so  by  the  contracting  officer. 

(c)  All  material  and  workmanship  shall  be 
subject  to  inspection  and  test  at  all  times 
during  the  Contractor's  performance  of  the 
work  to  determine  tiieir  quality,  and 
suitability  for  the  purpose  intoided  and 
compliance  with  the  contract.  In  case  any 


material  or  workmanship  furnished  by  the 
Contractor  is  found  to  be  defective  prior  to 
redelivery  of  the  vessel,  or  not  in  accordance 
with  the  requirements  of  the  contract,  the 
Government,  in  addition  to  its  rights  undier 
any  "Guarantee"  clause  which  may  be 
contained  in  this  contract  shall  have  the  right 
prior  to  redelivery  of  the  vessel  to  reject  such 
material  or  workmanship,  and  to  require  its 
correctioa  or  replacement  by  the  Contractor 
at  the  Contractor's  cost  and  expense.  If  the 
Contractor  fails  to  proceed  promptly  with  the 
replacement  or  correction  of  svch  material  or 
workmanship,  as  required  by  the  contracting 
officer,  the  Government  may,  by  contract  or 
otherwise,  replace  or  correct  such  material  or 
workmanship  and  charge  to  the  Contractor 
the  excess  cost  occasioned  the  Government 
thereby.  The  Contractor  shall  provide  and 
maintain  an  inspection  system  acceptable  to 
the  Government  covering  the  work  specified 
in  the  contract.  Records  of  all  inspection 
work  by  the  Contractor  shall  be  kept 
complete  and  available  to  the  Government 
during  the  performance  of  the  contract  and 
for  a  period  of  sixty  days  after  completion  of 
all  work  required  l>y  the  contract. 

(d)  No  welding,  including  welding  and 
brazing,  shall  t>e  permitted  in  connection  with 
repairs,  completions,  alterations,  or  additions 
to  hulls,  machinery,  or  components  of  vessels, 
by  a  welder  or  procedure  not  qualified  in 
accordance  with  M1L-STD-248C,  Procedure 
qualifications  tests  ^ull  be  conducted  in 
accordance  with  the  requirements  of  MIL- 
STD-248C. 

(e)  The  Contractor  shaD  exercise 
reasonable  care  to  protect  the  vessel  from 
fire,  and  the  Contractor  shall  maintain  a 
reasonable  system  of  inspection  over  the 
activities  of  welders,  burners,  riveters, 
painters,  plumbers  and  similar  workers, 
particularly  where  such  activities  are 
undertaken  in  the  vicinity  of  the  vessel's 
magazine,  fuel  oil  tanks  or  storerooms 
containing  flammable  material.  A  reasonable 
number  of  hose  lines  shall  be  maintained  by 
the  Contractor  ready  for  immediate  uae  on 
the  vessel  at  all  times  while  the  vessel  is 
berthed  alongside  the  Contractor's  pier  or  in 
drydock  or  on  a  marine  railway.  All  tanks 
under  alteration  or  repair  shall  be  cleaned, 
washed  and  steamed  out  or  otherwise  made 
safe  by  the  Contractor  if  and  to  the  extent 
necessary,  and  the  contracting  officer  shall 
be  furnished  with  "gas-free"  or  "safe-for- 
hotwork"  certificate  before  any  hotwork  is 
done  on  a  tank.  Unless  otherwise  provided  in 
this  contract,  the  Contractor  shall  at  all  times 
maintain  a  reasonable  fire  watch  about  the 
vessel,  including  a  fire  watch  on  the  vessel 
while  work  is  being  performed  thereon. 

(f)  The  Contractor  shall  place  proper 
safeguard  and/or  effect  such  safety 
precautions  as  necessary,  including  suitable 
and  sufficient  lighting  tat  the  prevention  of 
accidents  or  injury  to  persons  or  property 
during  the  prosecution  of  work  under  this 
contract  and/or  fron  liaie  of  receipt  of  the 
vessel  until  acceptance  of  work  performed  by 
the  Govemiaent. 

(g)  Except  as  otherwise  provided  in  this 
contract,  when  the  vessel  is  in  tbe  custody  of 
the  Contractor  or  in  drydock  or  on  a  marine 
railway  and  the  temperature  becomes  a«  low 


as  35  degrees  Fahrenheit,  the  Contractor  shall 
keep  all  pipelines,  fixtures,  traps,  tanks,  and 
other  receptacles  on  or  hooked  up  to  the 
vessel  drained  to  avoid  damage  from 
freezing,  or  if  this  is  not  practical,  the  vessels 
shall  be  kept  heated  to  prevent  such  damage. 
It  shall  be  the  Contractor's  responsibility  to 
insure  adequate  circulation  in  the  fire  main 
water  supply  to  prevent  freezing  of  the  water 
lines.  The  vessel's  stem  tube  and  propeller 
hubs  shall  be  protected  from  frost  damage  by 
applied  heat  through  the  use  of  a  salamander 
or  other  proper  means. 

(h)  The  work  shall,  whenever  practicable, 
be  performed  in  such  manner  as  not  to 
interfere  with  the  berthing  and  messing  of 
civilian  or  military  personnel  attached  to  the 
vessel,  and  provisions  shall  be  made  so  that 
personnel  assigned  shall  have  access  to  the 
vessel  at  all  times,  it  being  understood  that 
such  personnel  will  not  interfere  with  the 
work  or  the  Contractor's  workmen.  The 
Contractor  shall  provide  messing  and 
sanitary  facihties  for  its  employees, 
subcontractors  and  agents  separate  from  the 
vessel. 

(i)  The  Government  does  not  guarantee  the 
correctness  of  the  dimensions,  sizes  and 
shapes  given  in  any  sketches,  drawings, 
plans  or  specifications  prepared  or  furnished 
by  the  Government.  The  Contractor  shall  be 
responsible  for  the  correctness  of  the  shape, 
sizes  and  dimensions  of  parts  to  be  furnished 
hereunder,  other  than  those  furnished  by  the 
Government. 

(j)  The  Contractor  shall  at  all  times  keep 
the  site  of  the  work  on  the  vessel  free  from 
accumulation  of  waste  material  or  rubbish 
caused  by  his  employees  or  the  work,  and  at 
the  completion  shall  remove  all  rubbish  from 
and  about  the  site  of  the  work  and  shall  leave 
the  work  in  its  immediate  vicinity  "broom 
clear"  unless  more  exactly  specified  in  this 
contract. 

(k)  Any  question  regarding  or  rising  out  of 
the  interpretations  of  plans  and  specifications 
of  this  contract  or  any  discrepancies  between 
the  plans  and  specifications  shall  be 
determined  by  the  contracting  officer  or  his/ 
her  duly  authorized  representative;  Provided, 
however,  that  any  interpretations  or 
determinations  by  the  authorized 
representative  which  affect  the  price  or 
delivery  time  specified  in  this  contract  must 
be  approved  in  writing  by  the  contracting 
officer  prior  to  proceedings  with  the 
requirements  of  such  interpretations  or 
determinations. 

(1)  While  in  drydock  or  on  a  marine 
railway,  the  commanding  officer  of  the 
vessel,  if  then  in  commission,  shall  be 
responsible  for  the  proper  closing  of  openings 
to  the  ship's  bottom  upon  which  no  work  is 
being  done  by  the  Contractor.  The  Contractor 
shall  be  responsible  for  the  closing,  before 
the  end  of  working  hours,  of  all  valves  and 
openings  upon  which  work  is  being  done  by 
its  workmen  when  such  closing  is 
practicable.  The  Contractor  shall  keep  the 
commanding  officer  cognizant  of  the  closure 
status  of  all  valves  and  openings  upon  which 
the  Contractor's  workmen  have  been 
working. 
(End  of  clause) 


1252,217-74    Subcontracts. 

As  prescribed  at  1217.7001(a)  insert 
the  following  clause  in  solicitations  and 
contracts: 

Subcontracts  ()an.  1985) 

(a)  Nothing  contained  in  the  contract  shall 
be  construed  as  creating  any  contractual 
relationship  between  any  subcontractor  and 
the  Government.  The  divisions  or  sections  of 
the  specifications  are  not  intended  to  control 
the  Contractor  in  dividing  the  work  among 
subcontractors  or  to  limit  the  work  performed 
by  any  trade. 

(b)  The  Contractor  shall  be  responsible  to 
the  Government  for  acts  and  omissons  of  its 
own  employees,  and  of  subcontractors  and 
their  employees.  The  Contractor  shall  also  be 
responsible  for  the  coordination  of  the  work 
of  the  trades,  subcontractors,  and  material 
men. 

(c)  The  Contractor  shall,  without  additional 
expense  to  the  Government,  employ  specialty 
subcontractors  where  required  by  the 
specifications. 

(d)  The  Government  or  its  representatives 
will  not  undertake  to  settle  any  differences 
between  the  Contractor  and  its 
subcontractors,  or  between  subcontractors. 
(End  of  clause) 

12S2.217-7S    Laydays. 

As  prescribed  at  1217.7001(a)  insert 
the  following  clause  in  solicitations  and 
contracts: 

Lay  Days  (Apr.  1984) 

(a)  Lay  day  time  will  be  paid  by  the 
Government  at  the  Contractor's  stipulated 
bid  price  for  this  item  of  the  contract  when 
the  vessel  remains  on  the  dry  dock  or  Marine 
Railway  as  a  result  of  any  change  that 
involves  work  in  addition  to  that  required 
under  the  basic  contract. 

(b)  No  cost  for  lay  day  time  shall  be  paid 
until  all  accepted  items  of  the  basic  contract 
for  which  a  price  was  established  by  the 
Contractor  and  for  which  docking  of  the 
vessel  was  required  have  been  satisfactorily 
completed. 

(c)  Days  of  hauling  out  and  floating, 
whatever  the  hour,  shall  not  be  paid  as  lay 
day  time,  and  days  when  no  work  is 
performed  by  the  Contractor  shall  not  be  paid 
as  lay  day  time, 

(d)  Payment  of  lay  day  time  shall  constitute 
complete  compensation  for  all  cost  except  for 
the  direct  cost  of  performing  the  changed 
work. 

(End  of  clause) 

1252.217-76    Liability  and  insuranca. 

As  prescribed  at  1217,7001(a)  insert 
the  following  clause  in  solicitations  and 
contracts: 

Liability  and  Insurance  Q&n.  1985) 

(a)  The  Contractor  shall  exercise 
reasonable  care  and  use  his  or  her  best 
efforts  to  prevent  accidents,  injury  or  damage 
to  all  employees,  persons  and  property,  in 
and  about  the  work,  and  to  the  vessel  or  part 
thereof  upon  which  work  is  done. 

(b)  The  Contractor  shall  not,  unless 
otherwise  directed  or  approved  in  writing  by 


the  Contracting  Officer,  carry  or  incur  the 
expense  of  any  insurance  against  any  form  of 
loss  or  damage  to  the  vessels  or  to  the 
materials  or  equipment  therefor  to  which  the 
Government  has  title  or  which  have  been 
furnished  by  the  Government  for  installation 
by  the  Contractor.  The  Government  assumes 
the  risks  of  loss  of  and  damage  to  the  vessels 
and  such  materials  and  equipment.  The 
Government  does  not  assume  any  risk  with 
respect  to  loss  or  damage  compensated  for  by 
insurance  or  otherwise  or  resulting  from  risks 
with  respect  to  which  the  Contractor  has 
failed  to  procure  or  maintain  insurance,  if 
available,  as  required  or  approved  by  the 
Contracting  Officer  Provided,  further,  that 
under  this  clause  the  Government  does  not 
assume  any  risk  with  respect  to,  and  will  not 
pay  for  any  costs  of  the  Contractor  for  the 
inspection,  repair,  replacement,  or  renewal  of 
any  defects  themselves  in  the  vessel(s)  or 
such  materials  and  equipment  due  to  (1) 
defective  workmanship  or  defective  materials 
or  equipment  performed  by  or  furnished  by 
the  Contractor  or  its  subcontractors  or,  (2) 
workmanship  or  materials  or  equipment 
performed  by  or  furnished  by  the  Contractor 
or  its  subcontractors  which  do(es)  not 
conform  to  the  requirements  of  the  contract, 
whether  or  not  any  such  defect  is  latent  or 
whether  or  not  any  such  non-conformance  is 
the  result  of  negligence:  Provided,  further, 
that  under  this  clause  the  Government  does 
not  assume  the  risk  of  and  will  not  pay  for 
the  costs  of  any  loss,  damage,  liability  or 
expense  caused  by,  resulting  from,  or 
incurred  as  a  consequence  of  delay  or 
disruption  of  any  type  whatsoever  or  willful 
misconduct  or  lack  of  good  faith  on  the  part 
of  any  of  the  Contractor's  managers, 
superintendents  or  other  equivalent 
representatives  who  have  supervision  or 
direction  of  (i)  all  or  substantially  all  of  the 
Contractor's  liusiness  or  (ii)  all  or 
substantially  all  of  the  Contractor's  operation 
at  any  one  plant:  Provided,  however,  that  as 
to  such  risk  assumed  and  borne  by  the 
Government,  the  Government  shall  be 
subrogated  to  any  claim,  demand  or  cause  of 
action  against  third  persons  which  exists  in 
favor  of  the  Contractor,  and  the  Contractor 
shall,  if  required,  execute  a  formal 
assignment  or  transfer  of  claims,  demands  or 
causes  of  action:  Provided,  further,  that 
nothing  contained  in  this  paragraph  shall 
create  or  give  rise  to  any  right,  privilege  or 
power  in  any  person  except  the  Contractor, 
nor  shall  any  person  (except  the  Contractor) 
be  or  become  entitled  thereby  to  proceed 
directly  against  the  Government,  or  join  the 
Government  as  a  codefendant  in  any  action 
against  the  Contractor's  liability  or  for  any 
other  purpose.  Notwithstanding  the  foregoing 
the  Contractor  shall  bear  the  first  $5,000  of 
loss  or  damage  from  each  occurrence  or 
incident  the  risk  of  which  the  Government 
otherwise  would  have  assumed  under  the 
provisions  of  this  paragraph. 

(c)  The  Contractor  indemnifies  and  holds 
harmless  the  Government,  its  agencies  and 
instrumentalities,  the  vessel  and  its  owners, 
against  all  suits,  actions,  claims,  costs  or 
demands,  (including,  without  limitation,  suits, 
actions,  claims,  costs  or  demands  resulting 
from  death,  personal  injury,  and  property 
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damage)  to  which  the  Government,  its 
agencies  and  instromenfaKtics,  the  vessel  or 
its  owner  may  be  subject  or  pnt  by  reason  of 
damage  or  injury  finchiding  death)  to  the 
property  or  person  of  any  one  other  than  the 
Government,  its  agencies,  instrumentalities 
and  p>ersonnel,  the  vessel  or  its  owner,  arising 
or  resulting  in  whole  or  in  part  from  the  fault, 
negligence,  wrongful  act  or  wrongful 
omission  of  the  Contractor,  or  any 
subcontractor,  his  or  their  servants,  agents  or 
employees;  Provided,  that  the  Contractor's 
obligation  to  indemnify  under  this  paragraph 
(c)  shall  not  exceed  the  sum  of  $3Oa0OO  os 
account  of  any  one  accident  or  occurrence  in 
respect  of  any  one  vessel  Such  indonnity 
shall  include,  without  limitation,  suits, 
actions,  claims,  costs  or  demands  of  any  kind 
whatsoever,  resulting  from  death,  personal 
injury  or  property  damage  occurring  during 
the  period  of  performance  of  work  on  the 
vessel  or  within  ninety  (90)  days  after 
redelivery  of  the  vessel:  and  with  respect  to 
any  such  suits,  actions,  claims,  costs,  or 
demands  resulting  from  death,  personal 
injury  or  property  damage  occurring  after  the 
expiration  of  such  period,  the  rights  and 
liabilities  of  the  Goveminent  and  the 
Contractor  shall  be  as  determined  by  other 
provisions  of  this  contract  and  by  law; 
Provided,  however,  that  such  indemnity  shall 
apply  to  death  occurring  after  sttch  period 
which  results  from  any  personal  injury 
received  during  the  period  covered  by  the 
Contractor's  indemnity  as  provided  herein. 

(d)  The  Contractor  shall,  at  his  or  her  own 
expense,  procure,  and  thereafter  maintain 
such  casualty,  accident  aiui  liability 
insurance,  in  such  forms  and  amounts  as  may 
be  approved  by  the  contracting  officer, 
insuring  the  performance  of  his  obligations 
under  paragraph  (c)  of  this  clause.  Furiher. 
the  Contractor  shall  procure  and  maintain  in 
force  Workmen's  Compensation  Insurance 
(or  its  equivalent)  covering  his  employees 
engaged  on  the  work  and  shall  insure  the 
procurement  and  maintenance  of  such 
insurance  by  all  subcontractors  engaged  on 
the  work.  The  Contractor  shall  provide  such 
evidence  of  such  insurance  as  may  be.  from 
time  to  time,  required  by  the  Government. 

(e)  No  allowance  shall  be  made  to  the 
Contractor  in  the  contract  price  for  the 
inclusion  of  any  premium  expense  or  ch^e 
for  any  reserve  made  on  account  of  self 
insurance  for  coverage  against  any  risk 
assumed  by  the  Covemment  under  this 
clause. 

(f)  As  soon  as  practicable  after  the 
occurrence  of  any  loss  or  damage  the  risk  of 
which  the  Government  has  assumed,  written 
notice  of  such  loss  or  damage  shall  be  given 
by  the  Contractor  to  the  Contracting  OfHcer. 
This  notice  shall  contain  full  particulars  of 
such  loss  or  damage.  If  claim  is  made  or  suit 
is  brought  thereafter  against  the  Contractor 
as  a  result  or  because  of  such  event,  the 
Contractor  shall  immediately  deliver  to  the 
Covemment  every  demand,  notice,  summons 
or  other  process  received  by  him  or  his 
representatives.  The  Contractor  shall 
cooperate  with  the  Government  and,  upon  the 
Government's  request,  shall  assist  in 
effecting  settlements,  securing  and  giving 
evidence,  obtaining  the  attendance  of 
witnesses  and  in  the  conduct  of  suits;  and  the 


Government  shall  pay  to  the  Contractor  the 
expense,  other  th«n  the  cost  of  maintaining 
the  Contractor's  usual  organization,  incurred 
in  so  doing.  The  Contractor  shall  not,  except 
at  its  own  cost,  voluntarily  make  any 
payment,  assume  any  obligation,  or  incur  any 
expense  other  than  shall  be  imperative  for 
the  protection  of  the  vessel  or  vessels  at  the 
time  of  said  occurrence  of  such  event. 

(g)  In  the  event  of  loss  of  or  damage  to  any 
of  the  vessels  or  any  of  the  materials  or 
equipment  therefor  which  may  result  in  a 
claim  against  the  Government  under  the 
insurance  provisions  of  this  contract  the 
Contractor  promptly  shall  notify  the 
Contracting  Officer  of  such  loss  or  damages, 
and  the  Contracting  Officer  may,  without 
prejudice  to  any  other  right  of  the 
Government,  either 

(1)  Order  the  Contractor  to  proceed  with 
replacement  or  repair  in  which  event  the 
Contractor  shall  effect  such  replacement  or 
repair.  The  Contractor  shall  submit  to  the 
Contracting  Officer  a  request  for 
reimbursement  of  the  cost  of  such 
replacement  or  repair  together  with  such 
supporting  documentation  as  the  Contracting 
Officer  may  reasonably  require,  and  shall 
identify  such  request  as  being  submitted 
under  the  "Insurance"  Clause  of  the  contract. 
If  the  Government  determines  that  the  risk  of 
such  loss  or  damages  is  wltiiin  the  scope  of 
the  risks  assumed  by  the  Government  under 
this  clause,  the  Covemment  will  reimburse 
the  Contractor  for  the  reasonable,  allowable 
cost  of  such  replacement  or  repair,  plus  a 
reasonable  profit  (if  the  work  of  replacement 
or  repair  was  performed  by  the  Contractor) 
less  the  deductible  amount  specified  in 
paragraph  (b)  of  this  clause.  Payments  by  the 
Government  to  the  Contractor  under  this 
Insurance  Clause  are  outside  the  scope  and 
shall  not  affect  the  pricing  structure  of  the 
contract  (firm  fixed-price  or  incentive-type 
arrangement,  as  applicable),  and  are 
additional  to  the  compensation  otherwise 
payable  to  the  Contractor  under  this  contract; 
or 

(2)  In  the  event  the  Contracting  Officer 
decides  that  the  loss  or  damage  shall  not  be 
replaced  or  repaired,  (i)  Modify  the  contract 
appropriately  consistent  with  the  reduced 
requirements  reflected  by  the  unreplaced  or 
unrepaired  loss  or  damage,  or  (ii)  Terminate 
the  repair  of  any  part  or  all  of  the  vesselts) 
under  the  clause  of  this  contract  entitled 
'Termination  for  Convenience  of  the 
Government" 

(End  of  clause) 

1252.217-77    Title. 

As  prescribed  at  1217.7001(a]  inseil 
the  following  clause  in  solicitations  and 
contracts: 

Title  (April  1984) 

Unless  title  to  materials  and  equipment 
acquired  or  produced  for,  or  allocated  to.  the 
performance  of  this  contract  shall  have 
vested  previously  in  the  Government  by 
virtue  of  other  provisions  of  this  contract, 
title  to  all  materials  and  equipment  to  be 
incorporated  in  any  vessel  or  part  thereof,  or 
to  be  placed  upon  any  vessel  or  part  thereof 
in  accordance  with  the  requirements  of  the 
contract,  shall  vest  in  the  Government  upon 


deHvery  thereof  at  the  plant  or  such  other 
location  as  may  be  specified  in  the  Contract 
for  the  performance  of  the  work:  Provided, 
however,  that  the  provisions  of  this  darree  or 
other  provntions  «»f  this  contract  shaB  not  be 
constrned  as  relieving  the  Contractor  from 
the  full  responsibility  for  M  soch  Contractor- 
furnished  materials  and  equipment  or  the 
restoration  of  any  damaged  work  or  as  a 
waiver  of  the  right  of  the  Government  to 
require  the  fulfillment  of  all  the  terms  of  this 
contract,  it  being  expressly  understood  and 
agreed  that  the  Contractor  shall  assume 
without  limttalion  the  risk  of  loss  for  any 
such  materials  and  equipment  until  such  time 
as  all  work  is  conrpleted  and  accepted  by  the 
Government  and  the  vessel  is  redelivered  to 
the  Government.  Upon  completion  of  the 
contract,  or  with  the  approval  of  the 
contracting  officer  at  any  time  during  the 
performance  of  the  contract,  all  such 
Contractor- famished  materials  and 
equipment  not  incorporated  in  any  vessel  or 
part  thereof  or  not  placed  upon  any  vessel  or 
part  thereof,  in  accordance  with  the 
requirements  of  the  contract,  shall  become 
the  property  of  the  Contractor,  except  those 
materials  and  equipment  the  cost  of  which 
has  been  reimbursed  by  the  Government  to 
the  Contractor. 
(End  of  clause) 

1252.217-7S    DiMtwrgtofNww. 

As  prescribed  at  1217.7lXn(a)  insert 
the  following  clause  in  solicitations  and 
contracts: 

Discharge  of  Li«M  (Apr.  1W4) 

The  Contractor  shall  immediately 
discharge  or  cause  to  be  discharged  any  lien 
or  right  in  rem  of  any  kind,  other  than  in 
favor  of  the  Government,  which  at  any  time 
exists  or  arises  in  connection  with  work  done 
or  materials  fumished  under  this  contract 
with  respect  to  the  machinery,  fittings, 
equipment  or  materials  for  any  vessel.  If  any 
such  lien  or  right  in  rem  is  not  immediately 
discharged,  the  Government  may  discharge 
or  cause  to  be  discharged  soch  lien  or  right  at 
the  expense  of  the  Contractor. 
(End  of  clause) 

1252.217-79    (May*. 

As  prescribed  at  12177001(a)  insert 
the  following  clause  in  solicitations  and 
contracts: 

Delays  (Apr.  1984) 

When  during  the  performance  of  this 
contract  the  Contractor  is  required  to  delay 
work  on  a  vessel  temporarily,  due  to  orders 
or  actions  of  the  Government  respecting 
stoppage  of  work  to  permit  shifting  the 
vessel,  stoppage  of  hot  work  to  permit 
bunkering,  stoppage  of  work  due  to 
embarking  or  debarking  passengers  and 
loading  or  discharging  cargo,  and  the 
Contractor  is  not  given  sufficient  advance 
notice  or  is  otherwise  unable  to  avoid 
incurring  addional  costs  on  accoimt  thereof, 
an  equitable  adjustment  shall  be  made  in  the 
price  of  the  contract  pursuant  to  the 
"Changes"  clause. 
(End  of  clause) 


1252.217-M 
andhMMi 


OepwiRMnief 


•afaty 


As  prescribed  at  1217.7t)01(a)  insert 
the  following  clause  in  solicitations  and 
contracts: 

DepartBeal  af  Labor  SaiBly  and  HmMi 
Regulations  fat  SUp  Rapaiiiiig  (Apr.  IflBt) 

Attention  of  the  contractor  is  directed  to 
Pub.  L  85-742,  approved  August  23. 1958  (72 
Stat  835.  33  U.S.C.  941),  amending  section  41 
of  the  Longshoremen's  and  Harbor  Worker's 
Compensation  Act  and  to  the  Safety  and 
Health  Regiriations  for  Ship  Repahing 
promulgated  thereunder  by  the  Secretary  of 
Ubor  (29  CFR  Part  1501).  These  regulations 
apply  to  all  ship  repair  and  related  work,  as 
defined  in  the  regnlationa,  performed  under 
this  contract  on  the  navigable  waters  of  the 
United  States  inchuhng  any  drydock  or 
marine  railway.  Nothhtg  contained  in  this 
contract  shall  be  construed  as  relieving  the 
Contractor  from  any  oUigationa  which  It  may 
have  for  oompHanoe  with  the  aforesaid 
regulations. 

(End  of  clause) 


1252.217-tl 

As  prescribed  at  1217.70010)).  insert 
the  following  clause  in  solicitations  and 
contracts: 

Guamtee  (Apr.  flM) 

In  case  any  work  done  or  materials 
fumished  by  the  Contractor  under  this 
contract  on  or  for  any  vessel  or  the 
equipment  thereof  shall,  %vithni*  days  from 
date  of  delivery  of  the  vessel  by  the 
Contractor,  prove  defective  or  deficient  such 
defects  or  deficiencies  shall,  as  required  by 
the  Government  be  corrected  and  repaired 
by  the  Contractor  at  his  or  her  expense  to  the 
satisfaction  of  the  contracting  officer 
Provided,  however,  that  with  respect  to  any 
individual  work  item  incomplete  at  fte 
delivery  of  the  vessel  the  guarantee  period 
shall  nm  from  the  date  of  completion  of  such 
item.  The  Government  shall,  if  and  when 
practicable,  afford  the  Contractor  an 
opportunity  to  effect  «udi  corrections  and 
repairs  themself,  but  when,  because  of 
conditions  or  the  location  of  the  vessel  or  for 
any  other  reason,  H  is  mipractical  or 
undesirable  to  return  it  to  the  Contractor,  or 
the  Contractor  fails  to  proceed  promptly  *»ith 
any  such  repairs  as  directed  by  die 
contracting  officer,  such  corrections  and 
repairs  shall  be  effected  at  the  Contractor's 
expense  at  such  other  locations  as  the 
Government  may  determine.  Where 
corrections  and  repairs  are  to  he  effected  by 
other  than  the  Contractor,  doe  to  nonreturn  of 
the  vessel  to  him  or  her,  the  Contractor's 
liability  may  be  discharged  by  an  equitable 
deduction  in  the  price  of  the  job.  The 
Contractor's  liability  under  this  clause  shall, 
however,  in  no  event  extend  beyond  the 
correction  of  such  defects  or  deficiencies  or 
payment  for  the  cost  thereof:  Provided, 
however,  that  nothing  in  this  clause  shall  be 
deemed  to  limit  or  relieve  the  Contractor  of 
his  or  her  responsibilities  as  set  forth  in  the 
clause  entitled  liability  and  insorance"  and 
the  clause  entitled  "Inspection"  of  this 
contract  At  the  option  of  the  contracting 


officer,  defects  and  deficiencies  may  be  left 
in  their  then  condition,  and  an  equitable 
deduction  from  the  Contract  price,  as  agreed 
by  the  Contractor  and  contracting  officer, 
shall  be  made  therefor.  If  the  Contractor  and 
contracting  officer  fail  to  agree  upon  the 
equitable  deduction  from  the  contract  price  to 
be  made,  the  dispute  shall  be  determined  as 
provided  in  the  "Disputes"  clause  of  this 
contract 

*To  be  inserted  by  the  contracting  officer 
(see  \Zl7.70n[b]]. 

(End  of  clause) 

1252.222-70    Sarvtea  CofHract  Act  of  IMS 
aa  anwndad,  contracts  of  92,500  or  laaa. 

As  prescribed  in  1222.1070-2(a).  insert 
the  following  clause  in  solicitations  and 
contracts: 

Saivioe  Conlnct  Act  of  1S65  as  amended. 
Contracts  of  92.500  or  Less  Qan.  1985) 

Except  to  the  extent  that  an  exemption, 
variation,  or  tolerance  would  apply  under  29 
CFR  Part  4.6  if  this  contract  were  in  excess  of 
$2,500,  the  Contractor  and  any  subcontractor 
shall  pay  all  employees  working  on  the 
contract  not  less  than  the  minimum  wage 
specified  under  section  6(a)(1)  of  the  Fair 
Labor  Standards  Act  of  1938,  as  amended  (29 
U.S.C.  201-206).  All  regulations  and 
interpretations  of  the  Service  Contract  Act  of 
1965  expressed  in  29  CFR  Part  4  are  hereby 
incorporated  by  reference  in  this  contract 
(End  of  clause) 

1252.222-71    Strikas  or  picketing  affecting 
tlmaly  complatkMi  of  tHa  contract  work. 

As  prescribed  in  1222.101-71(a).  insert 
the  following  clause  in  solicitations  and 
contracts: 

Slrikas  or  Picketing  Affecting  Tiniely 
Completion  of  ifae  Contract  Work  (Apr.  19M) 

Notwithstanding  any  other  provision 
hereof,  the  Contractor  is  responsible  for 
delays  arising  out  of  labor  disputes,  including 
but  not  limited  to  strikes,  if  such  disputes  are 
reaaoaabiy  avoidable.  A  delay  caused  by  a 
strike  or  by  picketing  which  constitutes  an 
unfair  labor  practice  is  not  excusable  unless 
the  Contractor  takes  all  reasonable  and 
appropriate  action  to  end  such  a  strike  or 
picketing,  such  as  the  filing  of  a  charge  with 
the  National  Labor  Relations  Board,  the  use 
of  other  available  Government  procedures, 
and  the  use  of  private  boards  or 
organizations  for  the  settlement  of  disputes. 
(End  of  clause) 

1252J222-72    Strikaa  or  picfcatkig  affacOno 
accasa  to  FAA  facility. 

As  prescribed  in  1222.101-71(b).  insert 
the  following  clause  in  solicitations  and 
contracts: 

Strikes  or  Picketing  Afbdiag  Aocass  to  FAA 
Facility  (Apr.  1984) 

If  the  Contracting  Officer  notifies  the 
Contractor  in  writing  that  a  strike  or 
picketing:  (1)  Is  directed  at  the  Contractor  or 
any  subcontractor  or  any  employee  of  either, 
and  (2)  impedes  or  threatens  to  impede 
access  by  any  person  to  the  DOT  facility  or 
facilities  where  the  site(s)  of  the  work  is  (are) 


located,  the  Contractor  shall  take  all 
appropriate  action  to  end  such  strike  or 
picketing,  including,  if  necessary,  the  filing  of 
a  charge  of  unfair  labor  practice  with  the 
National  Labor  Relations  Board  of  the 
utilization  of  any  other  available  judicial  or 
administrative  remedies. 
(End  of  clause) 

1252.222-73—1252.222-74    (ftaaervadl 

1252^222-75    Sarvfoa  Contract  Act  of  1965 
as  atnaiMlad. 

As  prescribed  in  1222.7002-2(b).  insert 
the  following  clause  in  solicitations  and 
contracts: 

Service  Contract  Act  of  1965  as  amended 
(Nov.  1987) 

This  contract  is  subject  to  die  Service 
Contract  Act  of  1965,  as  amended  (41  U.S.a 
351  et  seq.)  and  is  subject  to  the  folio%ving 
provisions  and  to  all  other  applicable 
provisions  of  the  Act  and  regulations  of  the 
Secretary  of  Labor  issued  thereunder  (29  CFR 
Part  4). 

(a)  Compensation.  Each  service  employee 
employed  in  the  performance  of  this  contract 
by  the  contractor  or  any  subcontractor  shall 
be  paid  not  less  than  the  minimum  monetary 
wages  and  shall  be  fumished  fringe  twnefits 
in  accordance  with  the  wages  and  fringe 
benefits  determined  by  the  Secretary  of 
Labor  or  authorized  representative,  as 
specified  in  any  wage  determination  attached 
to  this  contract. 

(b)  Conforming  procedure.  (1)  If  there  is 
such  a  wage  determination  attached  to  this 
contract  the  contracting  officer  shall  require 
that  any  class  of  service  employee  which  is 
not  listed  therein  and  which  is  to  be 
employed  under  the  contract  (i.e..  the  work  to 
be  performed  is  not  performed  by  any 
classification  hsted  in  the  wage 
determination),  be  classified  by  the 
contractor  so  as  to  provide  a  reasonable 
relationship  (i.e.,  appropriate  level  of  skill 
comparison)  between  such  unlisted 
classifications  and  the  classifications  listed 
in  the  wage  determination.  Such  conformed 
class  of  employees  shall  be  paid  the 
monetary  wages  and  fumished  the  fringe 
benefits  as  are  determined  pursuant  to  (he 
procedures  in  this  section.  (The  information 
collection  requirements  contained  in  the 
following  paragraphs  of  this  clause  have  been 
approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  1215— 
0150.) 

(2)  Such  conforming  procedure  shall  be 
initiated  by  the  contractor  prior  to  the 
performance  of  contract  work  by  such 
unlisted  class  of  employee.  A  written  report 
of  the  proposed  conforming  action,  inclitding 
information  regarding  the  agreement  or 
disagreement  of  the  authorized 
representative  of  the  employees  involved  or. 
where  there  is  no  authorized  representative, 
the  employees  themselves,  shall  be  submitted 
by  the  contractor  to  the  contracting  officer  no 
later  than  30  days  after  such  unlisted  class  of 
employees  performs  any  contract  work.  The 
contracting  officer  shall  review  the  proposed 
action  and  promptly  submit  a  report  of  the 
action,  together  with  the  agency's 
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recommendation  and  all  pertinent 
information  incruding  the  position  of  the 
contractor  and  the  employees,  to  the  Wage 
and  Hour  Division.  Employment  Standards 
Administration.  U.S.  Department  of  Labor,  for 
review.  The  Wage  and  Hour  Division  will 
approve,  modify,  or  disapprove  the  action  or 
render  a  final  determinaion  in  the  event  of 
disagreement  within  30  days  of  receipt  or  will 
notify  the  contracting  officer  within  30  days 
of  receipt  that  additional  time  is  necessary. 

(3)  The  final  determination  of  the 
conformance  action  by  the  Wage  and  Hour 
Division  shall  be  transmitted  to  the 
contracting  officer  who  shall  promptly  notify 
the  contractor  of  the  action  taken.  Each 
affected  employee  shall  be  furnished  by  tht 
contractor  with  a  written  copy  of  such 
determination  or  it  shall  be  posted  as  a  part 
of  the  wage  determination. 

(4)(i)  The  process  of  establishing  wage  and 
fringe  benefit  rates  that  bear  a  reasonable 
relationship  to  those  listed  in  a  wage 
determination  cannot  be  reduced  to  any 
single  formula.  The  approach  used  may  vary 
from  wage  determination  to  wage 
determination  depending  on  the 
circumstances.  Standard  wage  and  salary 
administration  practices  which  rank  various 
job  classifications  by  pay  grade  pursuant  to 
point  schemes  or  other  job  factors  may.  for 
example,  be  relied  upon.  Guidance  may  also 
be  obtained  from  the  way  different  jobs  are 
rated  under  Federal  pay  systems  (Federal 
Wage  Board  Pay  System  and  the  General 
Schedule)  or  from  wage  determinations 
issued  in  the  same  locality.  Basic  to  the     | 
establishment  of  any  conformable  wage 
rate(»)  is  the  concept  that  a  pay  relationship 
should  be  maintained  between  job 
classification  based  on  the  skill  required  and 
the  duties  performed. 

(ii)  In  the  case  of  a  contract  modification, 
an  exercise  of  an  option  or  extension  of  an 
existing  contract,  or  in  any  other  case  where 
a  contractor  succeeds  a  contract  under  which 
the  classification  in  question  was  previously 
conformed  pursuant  to  this  clause,  a  new 
conformed  wage  rate  and  fringe  benefits  may 
be  assigned  to  such  conformed  classification 
by  Indexing  (i.e.,  adjusting)  the  previous 
conformed  rate  and  fringe  benefits  by  an 
amount  equal  to  the  average  (mean) 
percentage  increase  (or  decrease,  where 
appropriate)  between  the  wages  and  fringe 
benefits  specified  for  all  classifications  to  be 
used  on  the  contract  which  are  listed  in  the 
current  wage  determinatioa  and  those 
specified  for  the  corresponding  classifications 
in  the  previously  applicable  wage 
determination.  Where  conforming  actions  are 
accomplished  in  accordance  with  this 
paragraph  prior  to  the  performance  of    j 
contract  work  by  the  unlisted  class  of    J 
employees,  the  contractor  shall  advise  tie 
contracting  officer  of  the  action  taken  but  the 
other  procedures  in  paragraph  (b)(2)  of  this 
clause  need  not  be  followed. 

(iii)  No  employee  engaged  in  performing 
work  on  this  contract  shall  in  any  event  be 
paid  less  than  the  currently  applicable 
minimum  wage  specified  under  section  (Ka)(l) 
of  the  Fair  Labor  Standards  Act  of  1938.  as 
amended. 

(5)  The  wage  rate  and  fringe  benefits 
finally  determined  pursuant  to  paragraphs 


(b)(1)  and  (2)  of  this  clause  shall  be  paid  to  all 
employees  performing  in  the  classification 
from  the  first  day  on  which  contract  work  is 
performed  by  them  in  the  classification. 
Failure  to  pay  such  unlisted  employees  the 
compensation  agreed  upon  by  the  interested 
parties  and/or  finally  determined  by  the 
Wage  and  Hour  Division  retroactive  to  the 
date  such  class  of  employees  commenced 
contract  work  shall  be  a  violation  of  the  Act 
and  this  contract. 

(6)  Upon  discovery  of  failure  to  comply 
with  paragraphs  (b)(1)  through  (5)  of  this 
clause,  the  Wage  and  Hour  Division  shall 
make  a  final  determination  of  conformed 
classification,  wage  rate,  and/or  fringe 
benefits  which  shall  be  retroactive  to  the  date 
such  class  of  employees  commenced  contract 
work. 

(c)  Adjustment.  If,  as  authorized  pursuant 
to  section  4(d)  of  the  Service  Contract  Act  of 
1965  as  amended,  the  term  of  this  contract  is 
more  than  1  year,  the  minimum  monetary 
wages  and  fringe  benefits  required  to  be  paid 
or  furnished  thereunder  to  service  employees 
shall  be  subject  to  adjustment  after  1  year 
and  not  less  often  than  once  every  2  years, 
pursuant  to  wage  determinations  to  be  issued 
by  the  Wage  and  Hour  Division.  Employment 
Standards  Administration  of  the  Department 
of  Labor  as  provided  in  such  Act. 

(d)  Obligation  to  furnish  fringe  benefits. 
The  contractor  or  subcontractor  may 
discharge  the  obligation  to  furnish  fringe 
benefits  specified  in  the  attachment  of 
determined  conformably  thereto  by 
furnishing  any  equivalent  combinations  of 
bona  fide  fringe  benefits,  or  by  making 
equivalent  or  differential  payments  in  cash  in 
accordance  with  the  applicable  rules  set  forth 
in  Suppart  D  of  29  CFR  Part  4,  and  not 
otherwise. 

(e)  Minimum  wage.  In  the  absence  of  a 
minimum  wage  attachment  for  this  contract, 
neither  the  contractor  nor  any  subcontractor 
under  this  contract  shall  pay  any  person 
performing  work  under  the  contract 
(regardless  of  whether  they  are  service 
employees)  less  than  the  minimum  wage 
specified  by  section  6(a)(1)  of  the  Fair  Ubor 
Standards  Act  of  1938.  Nothing  in  this 
provision  shall  relieve  the  contractor  or  any 
subcontractor  of  any  other  obligation  under 
law  or  contract  for  \he  payment  of  a  higher 
wage  to  any  employee. 

(0  Obligations  attributable  to  predecessor 
contracts.  If  this  contract  exceeds  a  contract 
subject  to  the  Service  (Contract  Act  of  1965  as 
amended,  under  which  substantially  the  same 
services  were  furnished  in  the  same  locality 
and  service  employees  were  paid  wages  and 
fringe  benefits  provided  for  in  a  collective 
bargaining  agreement,  in  the  absence  of  a 
minimum  wage  attachment  for  this  contract 
setting  forth  such  collectively  bargaining 
wage  rates  and  fringe  benefits,  neither  the 
contractor  nor  any  subcontractor  under  this 
contract  shall  pay  any  service  employee 
performing  any  of  the  contract  work 
(regardless  of  whether  or  not  such  employee 
was  employed  under  the  predecessor 
contract),  less  than  the  wages  and  fringe 
benefits  provided  for  in  such  collective 
bargaining  agreement,  to  which  such 
employee  would  have  been  entitled  if 
employed  under  the  predecessor  contract. 


including  accrued  wages  and  fringe  benefits 
and  any  prospective  increases  in  wages  and 
fringe  benefits  provided  for  under  such 
agreement.  No  contractor  or  subcontractor 
under  this  contract  may  be  relieved  of  the 
foregoing  obligation  unless  the  limitations  of 
4.1(b)  of  29  CFR  Pari  4  apply  or  unless  the 
Secretary  of  Labor  or  his  authorized 
representative  finds,  after  a  hearing  as 
provided  in  section  4.10  of  29  CFR  Part  4.  that 
the  wages  and/ or  fringe  benefits  provided  for 
in  such  agreement  are  substantially  at 
variance  with  those  which  prevail  for 
services  of  a  character  similar  in  the  locality, 
or  determines,  as  provided  in  section  4.11  of 
29  CFR  Part  4.  that  the  collective  bargaining 
agreement  applicable  to  service  employees 
employed  under  the  predecessor  contract 
was  not  entered  into  as  a  result  of  arm's- 
length  negotiations.  Where  it  is  found  in 
accordance  with  the  review  procedures 
provided  in  29  CFR  4.10  and/or  4.11  and  Parts 
6  and  8  that  some  or  all  of  the  wages  and/or 
fringe  benefits  contained  in  a  predecessor 
contractor's  collective  bargaining  agreement 
are  substantially  at  variance  with  those 
which  prevail  for  services  of  a  character 
similar  in  the  locality,  and/or  that  the 
collective  bargaining  agreement  applicable  to 
service  employees  employed  under  the 
predecessor  contract  was  not  entered  into  as 
a  result  of  arm's-length  negotiations,  the 
Department  will  issue  a  new  or  revised  wage 
determination  setting  forth  the  applicable 
wage  rates  and  fringe  benefits.  Such 
determination  shall  be  made  part  of  the 
contract  or  subcontract,  in  accordance  with 
the  decision  of  the  Administrator,  the 
Administrative  Law  Judge,  or  the  Board  of 
Service  Contract  Appeals,  as  the  case  may 
be.  irrespective  of  whether  such  issuance 
occurs  prior  to  or  after  the  award  of  a 
contract  or  subcontract.  53  Comp.  Gen.  401 
(1973).  In  the  case  of  a  wage  determination 
issued  solely  as  a  result  of  a  finding  of 
substantial  variance,  such  determination 
shall  be  effective  as  of  the  date  of  the  final 
administrative  decision. 

(g)  Notification  to  employees.  The 
contractor  and  any  subcontractor  under  this 
contract  shall  notify  each  service  employee 
commencing  work  on  this  contract  of  the 
minimum  monetary  wage  and  any  fringe 
benefits  required  to  be  paid  pursuant  to  this 
contract,  or  shall  post  the  wage 
determination  attached  to  this  contract  The 
poster  provided  by  the  Department  of  Labor 
(Publication  WH 1313)  shall  be  posted  in  a 
prominent  and  accessible  place  at  the 
worksite.  Failure  to  comply  with  this 
requirement  is  a  violation  of  section  2(a)(4)  of 
the  Act  and  of  this  contract  (Approved  by 
the  Office  of  Management  and  Budget  under 
OMB  control  number  1215-0150.) 

(h)  Safe  and  sanitary  working  conditions. 
The  contractor  or  subcontractor  shall  not 
permit  any  part  of  the  services  called  for  by 
this  contract  to  be  performed  in  buildings  or 
surroundings  or  under  working  conditions 
provided  by  or  under  the  control  or 
supervision  of  the  contractor  or  subcontractor 
which  are  unsanitary  or  hazardous  or 
dangerous  to  the  health  or  safety  of  service 
employees  engaged  to  furnish  these  services, 
and  the  contractor  or  subcontractor  shall 
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comply  with  the  safety  and  health  standards 
applied  under  2»  CFK  Pant  192S. 

(i)  Heconb.  (1|  The  eontfador  and  «ach 
subcoatMctar  perfaraMg  woit(  aubiact^o  the 
Act  shall  Bake  and  natetain  Ibr  3  yeais  fran 
the  eoaiitlatiaiof  the  araffc.  raoonls 
contaiang  the  inforaatiaa  apedfied  ta  the 
following  paragMphs  (i)(l)  (i)  lhraa«b  ( vii  of 
this  clauae  for  aach  aiployati  aahject  lo  the 
Act  aad  tbMmmkm  them  avaiiahle  far 
inspection  «iid  IranacriptiaB  i^  aathoriaed 
representatives  of  the  W^  and  Hour 
Division.  Employoiant  Standwda 
Administration  of  tlw  U&  DepartBMitf  of 
Labor.  [Items  (i)(l)  (i)  through  (iv)  approved 
by  the  Office  of  Maaagement  and  Budget 
under  OMB  control  number  121&-0017  and 
items  (ij(l)  (v)  and  (vi)  approved  under  OMB 
control  number  1215-015a|: 

(i)  Name  and  address  and  social  security 
number  of  each  employee. 

(ii)  The  correct  work  classification  or 
classifications,  rate  or  rates  of  monetary 
wages  paid  and  fringe  benefits  provided,  rate 
or  rates  of  fringe  benefits  payments  in  Keu 
thereof,  and  total  daily  and  weekly 
compensation  of  eadi  em|do]ree. 

(iii)  The  number  of  daily  and  weekly  hoars 
80  worked  by  each  employee. 

(iv)  Any  dednctions,  rebates,  or  refunds 
from  the  total  dai^  or  weekly  compensation 
of  each  employee. 

(v)  A  list  of  monetary  wages  and  fringe 
benefits  for  those  daases  of  service 
employees  not  incfaided  in  the  wage 
determination  attadwd  to  this  contract  but 
for  which  such  wage  rates  or  frhige  benefits 
have  been  determined  by  the  hiterested 
parties  or  by  the  Administrator  or  audiOTixed 
representative  pursuant  to  paragraph  (b)  of 
this  clsase.  A  copy  of  the  report  reqvirad  by 
paragraph  (b)(2)  of  this  daose  shall  be 
deemed  to  be  such  a  list. 

(vi)  Any  list  of  the  predecessor  contractor's 
employees  which  had  been  fonished  to  the 
contractor  pursuant  to  paragraph  (q). 

(2)  The  contractor  shall  also  make 
available  a  copy  of  this  contract  for 
inspection  or  transcription  by  authorized 
repreaentatives  of  the  Wage  and  Hour 
Division. 

(3)  Failure  to  make  and  maintain  or  make 
available  such  reoords  lor  inspection  and 
transcription  shall  be  a  violation  of  the 
regulations  and  diis  contract  and  m  die  case 
of  failure  to  produce  such  records,  the 
contracting  officer,  upon  direction  of  the 
Department  of  Labor  and  notification  of  the 
contractor,  shall  take  action  to  cause 
suspension  of  any  farther  payment  or 
advance  of  funds  until  such  violation  ceases. 

(j)  Interviews  mrith  employees.  The 
contractor  shall  permit  authorized 
representatives  of  the  Wage  and  Hour 
Division  to  conduct  interviews  widi 
empkiyees  at  the  worksite  during  normal 
working  hours. 

(k)  Timing  of  payments.  The  coiMractor 
shall  unconditionally  pay  to  each  employee 
subject  to  the  Act  all  wages  due  free  and 
clear  and  *wthont  aabae^acat  deduction 
(except  as  otherwise  provided  by^aw  or 
Regulations.  29  CFR  J^art  4).  rebate,  or 
kickback  on  any  account.  Such  payments 
shall  be  made  no  later  than4me  pay  period 
following  the  end  of  the  regular  pay  period  in 


which  such  wages  were  earned  or  accrued.  A 
pay  period  under  this  Act  may  not  be  of  any 
duration  longer  than  semi-monthly. 
(I)  Withholding  of  payment  and 
termination  of  contract  The  contracting 
officer  shall  witUiold  or  cause  to  be  withheld 
from  the  Government  prime  contractor  under 
this  or  any  other  Government  contract  with 
the  prime  contractor  such  sums  as  an 
■  appropriate  official  of  the  Department  of 
Labor  requests,  or  such  sums  as  the 
contracting  officer  decides  may  be  necessary, 
to  pay  underpaid  employees  employed  by  the 
contractor  or  subcontractor.  In  the  event  of 
failure  to  pay  any  employees  subject  to  the 
Act  all  or  part  of  the  wages  or  fringe  benefits 
due  under  the  Act.  the  agency  may.  after 
authorization  or  by  direction  of  the 
Department  of  Labor  and  written  notification 
to  the  contractor,  take  action  to  cause 
suspension  of  any  further  payment  or 
advance  of  funds  until  such  violations  have 
ceased.  Additionally,  any  failure  to  comply 
with  the  requirements  of  this  clause  relating 
to  the  Service  Contract  Act  of  1965  may  be 
grounds  for  termination  of  the  right  to 
proceed  with  the  contract  work.  In  such 
event  the  Government  may  enter  into  other 
contracts  or  arrangements  for  completion  of 
the  work,  charging  the  contractor  in  default 
with  any  additional  cost 

(ra)  Subcontracts.  The  contractor  agrees  to 
-insert  this  clause  relating  to  the  Service 
Contract  Act  of  1965  in  all  subcontracts 
subject  to  the  Act  The  term  "contrector"  as 
used  in  this  clause  in  any  subcontract  be 
deemed  to  refer  to  the  subcontractor,  except    . 
in  the  term  "Government  prime  contractor." 

(n)  Service  employees.  As  used  in  this 
clause,  the  term  "service  employee"  means 
any  person  engaged  in  the  performance  of 
this  contract  other  than  any  person  employed 
in  a  bona  fide  executive,  administrative,  or 
professional  capacity,  as  those  terms  are 
defined  in  Part  541  of  Title  29.  Code  of 
Federal  Regulations,  as  of  July  30. 1976,  and 
any  subsequent  revision  of  those  regulations. 
The  terra  "service  employee "  inclutfes  all 
such  persons  regardless  of  any  contractual 
relationship  that  may  be  alleged  to  exist 
between  a  contractor  or  subomtractor  and 
such  persons. 

(o)  Civil  Service  rates.  The  following 
statement  is  included  in  contracts  pursuant  to 
section  2(a)(S)  of  the  Act  and  is  for 
informational  purposes  only:  The  following 
classes  of  service  employees  expected  to  be 
employed  under  the  contract  with  the 
Government  would  be  subject,  if  employed 
by  the  contracting  agency,  to  the  provisions 
of  5  U.S.C.  5341  or  5  U.S.C.  5332  and  would,  if 
so  employed,  be  paid  not  less  than  the 
following  rates  of  wages  and  fringe  benefits. 


EmptoyMctas* 

Monetary 

<M0*4nng* 

benefits 

Other  Fringe  Benefits 

Annual  Leave:  Two  hours  per  week  for 
service  of  less  than  three  years:  three  hours 
per  week  for  service  of  three  years  but  less 
than  15  years  or  more. 


Paid  Holidays:  Ten  per  year. 
Government's  contribution  to  sick  leave 
and  to  life,  accident,  and  health  insurance:  5.1 
percent  of  basic  hourly  rate. 

Government's  contribution  lo  retirement 
pay:  7  percent  of  basic  hourly  rate. 

Note. — The  wage  rales  and  fringe  benefits 
listed  in  (his  clause  are  included  in  (he 
contract  as  required  by  section  2(a)(5)  of  the 
Service  Contract  Act  of  1965.  as  amended, 
and  are  not  minimum  wage  rates  and  fringe 
benefits  required  to  be  paid  on  this  contract 

(p)  Contractor  report  on  collective 
bargaining  agr»emenL  If  wages  lo  be  paid  or 
fringe  benefits  to  be  furnished  any  service 
employees  employed  by  the  Government 
prime  contractor  or  any  subcontractor  under 
the  contract  are  provided  for  in  a  collective 
bargaining  agreement  which  is  or  will  be 
effective  during  any  period  in  which  the 
contract  is  being  performed,  the  Government 
prime  contractor  shall  report  such  fact  to  the 
contracting  officer,  together  with  full 
information  as  to  the  application  and  accrual 
of  such  wages  and  fringe  benefits,  including 
any  prospective  increases,  to  service 
employees  engaged  in  work  on  the  contract 
and  a  copy  of  the  collective  bargaining 
agreement.  Such  report  shall  be  made  upon 
commencing  performance  of  the  contract,  in 
the  case  of  collective  bargaining  agreements 
effective  at  such  time,  and  in  the  case  of  such 
agreements  or  provisions  of  amendments 
thereof  effective  at  a  later  time  during  the 
period  of  contracl  performance,  such 
agreements  shall  be  reported  promptly  after 
negotiation  thereof.  (Approved  by  the  Office 
of  Management  and  budget  under  OMB 
control  number  121S-015a) 

(q)  Contractor  list  of  employee  names.  Not 
less  than  10  days  prior  to  completion  of  any 
contract  being  performed  at  a  Federal  facility 
where  service  employees  may  be  retained  in 
the  performance  of  the  succeeding  contract 
and  subject  to  a  wage  determination  which 
contains  vacation  or  other  benefit  provisions 
based  upon  length  of  service  with  a 
contractor  (predecessor)  or  successor  (section 
4.173  of  Regulations.  29  CFR  Part  4).  the 
incurabeal  prime  contractor  shall  furnish  to 
the  contracting  officer  a  certified  lisl  of  the 
names  of  all  service  employees  on  the 
contractor's  or  subcontractor's  payroll  during 
the  last  month  of  contracl  performance.  Such 
list  shall  also  contain  anniversary  dates  of 
employment  on  the  contract  either  with  the 
current  or  predecessor  contractors  of  each 
such  service  employee.  The  contracting 
officer  shall  turn  over  such  list  to  the 
successor  contractor  at  the  commencement  of 
the  succeeding  contracl.  (Approved  by  the 
Office  of  Management  and  Budget  under 
OMB  control  number  1215-0150.) 

(r)  Rulings  and  interpretations.  Rulings  and 
interpretations  of  the  Service  Contract  Act  of 
1965,  as  amended,  are  contained  in 
Regulations.  29  CFR  Part  4. 

(s)  Ineligible  contractors  and 
subcontractors.  (1)  By  entering  into  this 
contract,  the  contractor  (and  officials  thereof) 
certifies  that  neither  it  (nor  he  or  she)  nor  any 
peraon  or  firm  who  has  a  substantial  interest 
in  the  contractor's  firm  is  a  person  or  firm 
ineligible  to  be  awarded  Government 
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contracts  by  virtue  of  the  sanctions  imposed 
pursuant  to  section  5  of  the  Act. 

(2)  No  part  of  this  contract  shall  be 
subcontracted  to  any  person  or  firm  ineligible 
for  award  of  a  Government  contract  purusant 
to  section  S  of  the  Act. 

(t)  Penally  for  false  statements.  The 
penally  for  making  false  statements  is 
prescribed  in  the  U.S.  Criminal  Code.  18 
U.S.C.  1001. 

(u)  Special  employees.  Notwithstanding 
any  of  the  provisions  in  paragraphs  (a) 
through  (r)  of  this  clause  relating  to  the 
Service  Contract  Act  of  1965,  the  following 
employees  may  be  employed  in  acordance 
with  the  following  variations,  tolerances,  and 
exemptions,  which  the  Secretary  of  labor, 
pursuant  to  section  4(b)  of  the  Act  prior  to  its 
amendment  by  Pub.  L  92-473.  found  to  b« 
necessary  and  proper  in  the  public  interest  or 
to  avoid  serious  impairment  of  the  conduct  of 
Government  business: 

(1)  Apprentices,  student-learners,  and 
workers  whose  earning  capacity  is  impaired 
by  age.  physical,  or  mental  deficiency  or 
injury  may  be  employed  at  wages  lower  than 
the  minimum  wages  otherwise  required  by 
section  2(a)(1)  or  2(b)(1)  of  the  Service 
Contract  Act  without  diminishing  any  fringe 
benefits  or  cash  payments  in  lieu  thereof 
required  under  section  2(a)(2)  of  aht  Act.  in 
accordance  with  the  conditions  and 
procedures  prescribed  for  the  employment  of 
apprentices,  student-learners,  handicapped 
persons,  and  handicapped  clients  of  sheltered 
workshops  under  section  14  of  the  Fair  Labor 
Standards  Act  of  1938,  in  the  regulations 
issued  by  the  Administrator  (29  CFR  Parts 
520.  521.  524.  and  525). 

(2)  The  Administrator  will  issue  certificates 
under  the  Service  Contract  Act  for  the 
employment  of  apprentices,  student-learners, 
handicapped  persons,  or  handicapped  clients 
of  sheltered  workshops  not  subject  to  the  Fair 
Labor  Standards  Act  of  1938,  or  subject  to 
different  minimum  rates  of  pay  under  the  two 
acts,  authorizing  appropriate  rates  of 
minimum  wages  (but  without  changing 
requirements  concerning  fringe  benefits  or 
supplementary  cash  payments  in  lieu 
thereof),  applying  procedures  prescribed  by 
the  applicable  regulations  issued  under  the 
Fair  Labor  Standards  Act  of  1938  (29  CFIt 
Parts  520.  521,  524,  and  525). 

(3)  The  Administrator  will  also  withdraw, 
annual  or  cancel  such  certificates  in 
accordance  with  the  regulations  in  Parts  525 
and  528  of  Title  29  of  the  Code  of  Federal 
Regulations.  I 

(v)  Apprentices.  Apprentices  will  be  | 
permitted  to  work  at  less  than  the 
predetermined  rate  for  the  work  they  perform 
when  they  are  employed  and  individually 
registered  in  a  bona  fide  apprenticeship 
program  registered  with  a  State 
Apprenticeship  Agency  which  is  recognized 
by  the  U.S.  Department  of  Labor,  or  if  no  such 
recognized  agency  exists  in  a  State,  under  a 
program  registered  with  the  Bureau  of 
Apprenticeship  and  Training.  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor.  Any  employee  who  is 
not  registered  as  an  apprentice  in  an 
approved  program  shall  be  paid  the  wage 
rate  and  fringe  benefits  contained  in  the 
applicable  w.-ige  determination  for  the 


journeyman  classification  of  work  actually 
performed.  The  wage  rates  paid  apprentices 
shall  not  be  less  than  the  wage  rate  for  their 
level  of  progress  set  forth  in  the  registered 
program,  expressed  as  the  appropriate 
percentage  of  the  journeyman's  rate 
contained  in  the  applicable  wage 
determination.  The  allowable  ratio  of 
apprentices  to  journeymen  employed  on  the 
contract  work  in  any  craft  classification  shall 
not  be  greater  than  the  ratio  permitted  to  the 
contractor  as  to  his  entire  workforce  under 
the  registered  program. 

(w)  Tip  credit.  An  employee  engaged  In  an 
occupation  in  which  he  or  she  customarily 
and  regularly  receives  more  than  $30  a  month 
in  tips  may  have  the  amount  of  tips  credited 
by  the  employer  against  the  minimum  wage 
required  by  section  2(a)(1)  or  section  2(b)(1) 
of  the  Act  in  accordance  with  section  3{m)  of 
the  Fair  Labor  Standards  Act  and 
Regulations,  29  CFR  Part  531:  Provided, 
however,  that  the  amount  of  such  credit  may 
not  exceed  $1.24  per  hour  beginning  January 
1, 1980,  and  $1.34  per  hour  after  December  31, 
1980.  To  utilize  this  proviso: 

(1)  The  employer  must  inform  tipped 
employees  about  this  tip  credit  allowance 
before  the  credit  is  utilized: 

(2)  The  employees  must  be  allowed  to 
retain  all  tips  (individually  or  through  a 
pooling  arrangement  and  regardless  of 
whether  the  employer  elects  to  take  a  credit 
for  tips  received); 

(3)  The  employer  must  be  able  to  show  by 
records  that  the  employer  receives  at  least 
the  applicable  Service  Contract  Act  minimum 
wage  through  the  combination  of  direct 
wages  and  tip  credit  (approved  by  the  Office 
of  Management  and  Budget  under  0MB 
control  number  1215-0017); 

(4)  The  use  of  such  tip  credit  must  have 
been  permitted  under  any  predecessor 
collective-bargaining  agreement  applicable 
by  virtue  of  section  4(c)  of  the  Act. 

(x)  Disputes  concerning  labor  standards. 
Disputes  arising  out  of  the  labor  standards 
provisions  of  this  contract  shall  not  be 
subject  to  the  general  disputes  clause  of  this 
contract.  Such  disputes  shall  be  resolved  in 
accordance  with  the  procedures  of  the 
Department  of  Labor  set  forth  in  29  CFR  Parts 
4.  6.  and  8.  Disputes  within  the  meaning  of 
this  clause  include  disputes  between  the 
contractor  (or  any  of  its  subcontractors)  and 
the  contracting  agency,  the  U.S.  Department 
of  Labor,  or  the  employees  or  their 
representatives. 
(End  of  clause) 

12S2.222-76    [Resenwd] 

1252.222-77    Fair  Labor  Standards  Act  and 
Service  Contract  Act— Price  adjustment 
(multiyear  and  option  contracts). 

As  prescribed  in  1222.7002-2(bl,  in.«iert 
the  following  clause  in  solicitations  and 
contracts: 

Fair  Labor  Standards  Act  and  Service 
Contract  Act— Price  Adjustment  (Multiyear 
and  Option  Contracts)  (Ian.  1965) 

(a)  The  Contractor  warrants  that  the  prices 
in  this  contract  do  not  include  any  allowance 
for  any  contigency  to  cover  increased  costs 
for  which  adjustment  is  provided  under  this 
clause. 


(b)  The  minimum  prevailing  wage 
determination,  including  fringe  benefits, 
issued  under  the  Service  Contract  Act  of  1965 
(41  U.S.C.  351-358),  by  the  Administrator, 
Wage  and  Hour  Division.  Employment 
Standards  Administration,  U.S.  Department 
of  Labor,  current  at  the  beginning  of  each 
renewal  option  period,  shall  apply  to  any 
renewal  of  this  contract.  When  no  such 
determination  has  been  made  applicable  to 
this  contract,  then  the  current  Federal 
minimum  wage  as  established  by  section 
6(a)(1)  of  the  Fair  Labor  Standards  Act  of 
1938  (29  U.S.C.  206)  shall  apply  to  any 
renewal  of  this  contract. 

(c)  The  contract  price  or  contract  unit  price 
labor  rates  will  be  adjusted  to  reflect 
increases  or  decreases  by  the  Contractor  in 
wages  or  fringe  benefits  of  employees 
working  on  this  contract  to  comply  with— 

(1)  The  Department  of  Labor  determination 
of  minimum  prevailing  wages  and  fringe 
benefits  applicable  at  the  beginning  of  the 
renewal  option  period; 

(2)  An  increased  or  decreased  wage 
determination  otherwise  applied  to  the 
contract  by  operation  of  law;  or 

(3)  An  amendment  to  the  Fair  Labor 
Standards  Act  of  1938  that  is  enacted 
subsequent  to  award  of  this  contract,  affects 
the  minimum  wage,  and  becomes  applicable 
to  this  contract  under  law. 

(d)  Any  such  adjustment  will  be  limited  to 
increases  or  decreases  in  wages  or  fringe 
benefits  as  described  in  paragraph  (c)  above, 
and  to  the  concomitant  increases  or 
decreases  in  social  security  and 
unemployment  taxes  and  worker's 
compensation  insurance;  it  shall  not 
otherwise  include  any  amount  for  general 
and  administrative  costs,  overhead,  or 
profits. 

(e)  The  Contractor  shall  notify  the 
Contracting  Officer  of  any  Increase  claimed 
under  this  clause  within  30  days  after  the 
effective  date  of  the  wage  change,  unless  this 
period  is  extended  by  the  Contracting  Officer 
in  writing.  The  Contractor  shall  promptly 
notify  the  Contracting  Officer  of  any  decrease 
under  this  clause,  but  nothing  in  the  clause 
shall  preclude  the  Government  from  asserting 
a  claim  within  the  period  permitted  by  law. 
The  notice  shall  contain  a  statement  of  the 
amount  claimed  and  any  relevant  supporting 
data  that  the  Contracting  Officer  may 
reasonably  require.  Upon  agreement  of  the 
parties,  the  contract  price  or  contract  unit 
price  labor  rates  shall  be  modified  in  writing. 
The  Contractor  shall  continue  performance 
pending  agreement  on  or  determination  of 
any  such  adjustment  and  its  effective  date. 

(f)  The  Contracting  Officer  or  an  authorized 
representative  shall,  until  the  expiration  of  3 
years  after  final  payment  under  the  contract, 
have  access  to  and  the  right  to  examine  any 
directly  pertinent  books,  documents,  papers, 
and  records  of  the  Contractor. 
(End  of  clause] 

1252.222-78    Fair  LAlK>r  Standards  Act  and 
Service  Contract  Act-i>rtce  adjustment 

As  prescribed  in  1222.7002-2(b).  insert 
the  following  clause  in  solicitations  and 
contracts: 


Fair  Labor  Standards  Act  and  Service 
Contract  Act— Price  Adjustment  (Jan.  1985) 

(a)  The  Contractor  warrants  that  the  prices 
in  this  contract  do  not  include  any  allowance 
for  any  contingency  to  cover  increased  costs 
for  which  adjustment  is  provided  under  this 
clause. 

(b)  The  contract  price  or  contract  unit  price 
labor  rates  will  be  adjusted  to  reflect 
increases  or  decreases  by  the  Contractor  in 
wages  or  fringe  benefits  of  employees 
working  on  this  contract  to  comply  with — 

(1)  An  increased  or  decreased  wage 
determination  applied  to  this  contract  by 
operation  of  law;  or 

(2)  An  amendment  to  the  Fair  Labor 
Standards  Act  of  1938  that  is  enacted 
subsequent  to  award  of  this  contract,  affects 
the  minimum  wage,  and  becomes  applicable 
to  this  contract  under  law. 

(c)  Any  such  adjustment  will  be  limited  to 
increases  or  decreases  in  wages  or  fringe 
benefits  as  described  in  paragraph  (b)  above, 
and  to  the  concomitant  increases  or 
decreases  in  social  security  and 
unemployment  taxes  and  workers' 
compensation  insurance;  it  shall  not 
otherwise  include  any  amount  for  general 
and  administrative  costs,  overhead,  or 
profits. 

(d)  The  Contractor  shall  notify  the 
Contracting  Officer  of  any  increase  claimed 
under  this  clause  within  30  days  after  the 
effective  date  of  the  wage  change,  unless  this 
period  is  extended  by  the  Contracting  Officer 
in  writing.  The  Contractor  shall  promptly 
notify  the  Contracting  Officer  of  any  decrease 
under  this  clause,  but  nothing  in  the  clause 
shall  preclude  the  Government  from  asserting 
a  claim  within  the  period  permitted  by  law. 
The  notice  shall  contain  a  statement  of  the 
amount  claimed  and  any  relevant  supporting 
data  that  the  Contracting  Officer  may 
reasonably  require.  Upon  agreement  of  the 
parties,  the  contract  price  or  contract  unit 
price  labor  rates  shall  be  modified  in  writing. 
The  Contractor  shall  continue  performance 
pending  agreement  on  or  determination  of 
any  such  adjustment  and  its  effective  date. 

(e)  The  Contracting  Officer  or  an 
authorized  representative  shall,  until  the 
expiration  of  3  years  after  final  payment 
under  the  contract,  have  access  to  and  the 
right  to  examine  any  directly  pertinent  books, 
documents,  papers,  and  records  of  the 
Contractor. 

(End  of  clause) 

1252.222-79    Service  Contract  Act 
requirements  as  to  vacation  pay. 

As  prescribed  in  1222.7002-2(b).  insert 
the  following  clause  in  solicitations  and 
contracts: 

Service  Contract  Act  Requirements  as  to 
Vacation  Pay.  (Jan.  1985) 

(a)  Employee  Credit  for  Service  with  a 
Predecessor  Contractor.  This  paragraph  (a) 
applies  if  the  contract  wage  determination 
contains  a  provision  referring  to  a 
"successor"  contractor,  as,  e.g.,  "1  week  paid 
vacation  after  1  year  of  service  with  a 
contractor  or  successor."  "Successor"  as  used 
in  such  provision  means  the  Contractor  on 
this  contract  when  the  Contractor  employs. 


without  a  break  in  service,  a  service 
employee  formerly  employed  by  the 
immediately  preceding  contractor  under  a 
similar  Government  contract  at  the  same 
location  ("predecessor  contractor"). 
Consequently,  if  the  Contractor  employs 
without  a  break  in  service,  any  service 
employee  who  was  employed  by  its 
predecessor  contractor  for  similar  work  at  the 
same  location,  the  Contractor  in  computing 
the  employee's  "year  of  service"  shall  include 
all  continuous  service  for  the  predecessor 
contractor  subsequent  to  the  later  of  the 
following  dates:  (1)  the  date  of  employment 
by  the  predecessor  contractor  or  (2)  if.  while 
employed  by  the  predecessor  contractor,  the 
employee  had  an  anniversary  date  or  dates 
on  which  the  employee  became  entitled  to 
vacation  benefits,  the  most  recent  of  such 
anniversary  dates.  Thus,  the  Contractor  is 
liable  for  such  employee's  full  vacation 
benefit  on  such  anniversary  date  even  though 
during  part  of  the  "year  of  service"  the 
employee  had  been  employed  by  the 
predecessor  contractor. 

(b)  When  Predecessor  Contractor  Not 
Involved.  This  paragraph  (b)  applies  if  the 
contract  wage  determination  does  not  refer  to 
a  "successor"  contractor,  but  contains  a 
provision  such  as  "1  week  paid  vacation  after 
1  year  of  service  with  an  employer."  The  term 
"an  employer"  in  such  provision  means  the 
Contractor  on  this  contract.  The  Contractor  in 
computing  a  service  employee's  "year  of 
service"  shall  include  all  continuous  service 
performed  by  the  employee  subsequent  to  the 
later  of  the  following  dates:  (1)  The  date  of 
employment  by  the  Contractor,  or  (2)  the 
employee's  most  recent  anniversary  date  for 
which  a  paid  vacation  was  granted. 

(c)  Part-time  Employees.  If  the  contract 
wage  determination  contains  either  type  of 
provision  quoted  in  paragraph  (a)  or  (b) 
above,  part-time  service  employees  working 
a  regularly  scheduled  work  week  shall 
receive  a  paid  vacation  on  a  pro-rata  basis. 
For  example,  an  employee  who  has  worked 
for  the  Contractor  two  days  per  week  for  a 
year  (or,  without  a  break  in  service,  for  the 
Contractor  and  a  predecessor  contractor 
where  the  wage  determination  contains 
language  like  that  quoted  in  (a)  above]  shall 
be  entitled  to  two  days  paid  vacation  or  two- 
fifths  of  the  vacation  benefits  to  which  full- 
time  employees  are  entitled. 

(d)  Break  in  Service.  For  purposes  of  this 
provision,  the  term  "break  in  service"  does 
not  include  an  employee's  change  in 
employment  status  from  an  employee  of  a 
predecessor  contractor  to  an  employee  of  the 
Contractor. 

(End  of  clause) 
1252.223-70    (Reserved) 

1252.223-71    Accident  and  fire  reporting. 

As  prescribed  in  1223.7(X)l(a)  insert 
the  following  clause  in  solicitations  and 
contracts: 

Accident  and  Fire  Reporting  (Apr.  1984) 

(a)  The  Contractor  shall  report  to  the 
Contracting  Officer  any  accident  or  fire 
occurring  at  the  site  of  the  work  which 
causes: 


(1)  A  fatality  or  as  much  as  one  lost 
workday  on  the  part  of  any  employee  of  the 
Contractor  or  any  subcontractor  at  any  tier: 

(2)  Damage  of  $1,000  or  more  to  Federal 
property  either  real  or  personal: 

(3)  Damage  to  Contractor  or  subcontractor 
owned  or  leased  motor  vehicles  or  mobile 
equipment; 

(4)  Damage  for  which  a  contract  time 
extension  may  be  requested. 

(b)  Accident  and  fire  reports  required  by 
paragraph  (a)  above  shall  be  accomplished 
by  the  following  means: 

(1)  Accidents  or  fires  resulting  in  a  death, 
hospitalization  of  five  or  more  persons,  or 
destruction  of  Federal  property  (either  real  or 
personal)  the  total  value  of  which  is 
estimated  at  $100,000  or  more,  shall  be 
reported  immediately  by  telephone  to  the 
Contracting  Officer  or  his  authorized 
representative  and  shall  be  confirmed  by 
telegram  within  24  hours  to  the  Contracting 
Officer.  Such  telegram  shall  stale  all  known 
facts  as  to  extent  of  injury  and  damage  and 
as  to  cause  of  the  accident  or  fire. 

(2)  Other  accident  and  fire  reports  required 
by  paragraph  (a)  above  may  be  reported  by 
the  Contractor  using  a  state,  private 
insurance  carrier,  or  contractor  accident 
report  form  which  provides  for  the  statement 
of:  (i)  The  extent  of  injury:  and  (ii)  the 
damage  and  cause  of  the  accident  or  fire. 
Such  report  shall  be  mailed  or  otherwise 
delivered  to  the  Contracting  Officer  within  48 
hours  of  the  occurrence  of  the  accident  or 
fire. 

(c)  The  contractor  shall  assure  compliance 
by  subcontractors  at  all  tiers  with  the 
requirements  of  this  clause. 

(End  of  clause) 

1252.223-72    Protection  of  tiuman 
sulijects. 

As  prescribed  in  1223.7(X)l(b)  insert 
the  following  clause  in  solicitations  and 
contracts: 

Projection  of  Human  Subjects  (Nov.  1987) 

The  contractor  shall  comply  with  the 
NlfTSA  principles  and  procedures  (in 
accordance  with  NHTSA  Orders  700-1.  700-3, 
and  700-4)  for  the  protection  of  human 
subjects  participating  in  activities  supported 
directly  or  indirectly  by  grants  or  contracts 
from  NHTSA.  In  fulfillment  of  its  assurance: 

A  committee  competent  to  review  projects 
and  activities  that  involve  human  subjects 
shall  be  established  and  maintained  by  the 
contractor. 

The  committee  shall  be  assigned 
responsibility  to  determine  for  each  activity 
planned  and  conducted  that: 

The  rights  and  welfare  of  subjects  are 
adequately  protected. 

The  risks  to  subjects  are  outweighed  by 
potential  l>enefits. 

The  informed  consent  of  subjects  shall  t>e 
obtained  by  methods  that  are  adequate  and 
appropriate. 

Committee  reviews  are  to  be  conducted 
with  objectivity  and  in  a  manner  to  ensure 
the  exercise  of  independent  judgment  of  the 
members.  Members  shall  be  excluded  from 
reviews  of  projects  or  activities  in  which  they 
have  an  active  role  or  a  conflict  of  interest. 
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Continuing  conrtmcHve  communicaKon 
between  the  committee  and  the  project 
directors  must  be  maintained  as  a  means  of 
safeguarding  the  rights  and  welfare  of  | 

subjects. 

Facilities  and  professional  attention 
required  for  subjects  who  may  suffer 
physical,  psychological,  or  other  injury  as  • 
result  of  participation  in  an  activity  shall  be 
provided. 

The  committee  shall  maintain  records  of 
committee  reviews  of  applications  and  active 
projects,  of  documentation  of  informed 
consent  and  of  other  documentation  that 
may  pertain  to  the  selection,  participation. 
and  protection  of  subjecU.  Detailed  records 
shall  be  maintained  of  circumstances  of  any 
reviews  that  adversely  affect  the  rights  or 
welfare  of  the  individual  subjects.  Such 
materials  shall  be  made  available  to  NHTSA 
upon  request.  The  retention  period  for  such 
records  and  materials  shall  be  as  specified  at 
FAR  4.703. 

Periodic  reviews  shall  be  conducted  by  the 
contractor  to  assure,  through  appropriate 
administrative  overview,  that  the  practices 
and  procedures  designed  for  the  protection  of 
the  rights  and  welfare  of  subjecU  are  being 
effectively  applied. 

Note:  If  the  contractor  has  a  Department  of 
Health  and  Human  Services  approved 
Institutional  Review  Board  (IRB)  which  can 
appropriately  review  this  contract  in 
accordance  with  the  technical  requirements 
and  NHTSA  Orders  700-1.  700-3.  and  700-4. 
that  IRB  will  be  considered  acceptable  for  the 
purposes  of  this  contract 
(End  of  clause) 

12S2.22»-70       [Re»erv«l] 

1252.228-71    Loss  of  or  damags  to  laaasd 
aircraft 

As  prescribed  in  1228.306-70-1  [a)  and 
(b)  insert  the  following  clause  in 
solicitations  and  contracts: 

Loss  of  or  Damage  to  Leased  Aircraft  (Apr. 
19S4) 

(a)  The  Government  assumes  all  risk  of 
loss  of.  or  damage  (except  normal  wear  and 
tear)  to.  the  leased  aircraft  during  the  term  of 
this  lease  while  the  aircraft  is  in  the 
possession  of  the  Government. 

(b)  In  the  event  of  damage  to  the  aircraft, 
the  Government,  at  its  option,  shall  make  the 
necessary  repairs  with  its  own  facilities  «r  by 
contract,  or  pay  the  Contractor  the 
reasonable  cost  of  repair  of  the  aircraft. 

(c)  In  the  event  the  aircraft  is  lost  or 
damaged  beyond  repair,  the  Govenmtent 
shall  pay  the  Contractor  the  sum  equal  to  the 
fair  market  value  of  the  aircraft  at  the  time  of 
such  loss  or  damage,  which  value  may  be 
specifically  agreed  to  in  the  clause  "Fair 
Market  Value  of  Aircraft",  less  the  salvage 
value  of  the  aircraft.  However,  the 
Government  may  retain  the  damaged  aircraft 
or  dispose  of  it  as  it  wishes.  In  that  event  the 
Contractor  will  be  paid  the  fair  market  value 
of  the  ah-craft  as  stated  in  the  clause. 

(d)  The  Contractor  certifies  that  the 
contract  price  does  not  inchide  any  cost 
attributable  to  hull  insurance  or  to  any 
reserve  fund  it  has  established  to  protect  Its 
interest  in  the  aircraft.  If.  in  the  event  of  loss 


or  damage  to  the  leased  aircraft,  the 
Contractor  receives  compensation  for  such 
loss  or  damage  in  any  form  from  any  source, 
the  amount  of  such  compensation  shall  be:  (1) 
credited  to  the  Government  in  determining 
the  amount  of  the  Government's  liability;  or 
(2)  for  an  increment  of  value  of  the  aircraft 
beyond  the  value  for  which  the  Government 
is  responsible. 

(e)  In  the  event  of  loss  of  or  damage  to  the 
aircraft  the  Government  shall  be  subrogated 
to  all  rights  of  recovery  by  the  Contractor 
against  third  parties  for  such  loss  or  damage 
and  the  Contractor  shall  promptly  assign 
such  rights  in  writing  to  the  Government 
(End  of  clause) 
1 252.228-72    Fair  marltat  vahM  of  aircraft 

As  prescribed  in  1228.306-70-l(c) 
insert  the  following  clause  in  solicitation 
and  contracts. 
Fair  Maikat  Value  of  Aiicnft  (Apr.  1984) 

For  purposes  of  the  clause  entitled  "Loss  of 
or  Damage  to  Leased  Aircraft",  it  is  agreed 
that  the  fair  market  value  of  the  aircraft  to  tie 
used  in  the  performance  of  this  contract  shall 
be  the  lesser  of  the  two  values  set  out  in 
paragraphs  (a)  and  (b)  below: 

(a)$ or 

(b)  If  the  contractor  has  insured  the  same 
aircraft  against  loss  or  destruction  in 
connection  with  other  operations,  the  amount 
of  such  insurance  coverage  on  the  date  of  the 
loss  or  damage  for  which  the  Government 
may  be  responsible  under  this  contract 
(End  of  clause) 
1252.228-73    Risk  and  indamnttlaa. 

As  prescribed  in  1228.306-70-l(d) 
insert  the  following  clause  in 
solicitations  and  contracts: 

Risk  and  Indenmities  (Ape.  1W4) 

The  Contractor  hereby  agrees  to  indemnify 
and  hold  harmless  the  Government,  its 
officers  and  employees  from  and  against  all 
claims,  demands,  damages,  liabilities,  losses, 
suits  and  judgments  (including  all  costs  and 
expenses  incident  thereto)  which  may  be 
suffered  by,  accrue  against  be  charged  to  or 
recoverable  from  the  Govemmeot  its  officers 
and  employees  by  reason  of  injury  to  or 
death  of  any  person  other  than  officers, 
agents,  or  employees  of  the  Government  or 
by  reason  of  damage  to  property  of  others  of 
whatsoever  kind  (other  than  the  property  of 
the  Government,  its  officers,  agents  or 
employees)  arising  out  of  the  operation  of  the 
aircraft.  In  the  event  the  Contractor  holds  or 
obtains  insurance  in  support  of  this  covenant 
a  Certificate  of  Insurance  shall  be  delivered 
to  the  Contracting  Officer. 
(End  of  clause) 


1252.235-70    [Rtsarvedl 

1252.235-71    Raeoupmant  ot  davelopmant 
costs. 

As  prescribed  in  1235.070  insert  the 
following  clause  in  solicitations  and 
contracts: 


Recoupmaot  of  Davriopiiwiit  Corts  (Apr. 
1984) 

(a)  As  may  be  determined  by  the 
contracting  officer  to  be  fair,  reasonable  and 
equitable,  the  contractor  shall  pay  to  the 
Government  up  to  five  percent  (5%)  of  sums 
hereafter  received  by  or  credited  to  the 
Contractor  or  Its  privies  (including 
subcontractors)  on  sales  or  leases  (exclusive 
of  sales  or  leases  to  the  U.S.  Government 
either  directly  or  indirectly  through 
Government  prime  contractors  of 
subcontractors)  of  any  product  which  is 
substantially  the  same  in  design  as,  or  which 
is  directly  derived  from,  that  developed  by 
the  Contractor  or  any  of  ito  subcontractors  in 
the  performance  of  this  contract 

(b)  In  selling  or  leasing  the  product 
identified  in  paragraph  (a)  above  to  the 
Government  either  directly  or  indirectly 
through  Government  prime  Contractors  or 
subcontractore.  the  Contractor  or  its  privies 
(including  subcontractors)  shall  notify  the 
purchaser  or  lessee  in  writing  that  the 
product  was  developed  under  a  Department 
of  Transportation  contract  containing  a 
Recoupment  of  Development  Costs  clause 
and  that  the  purchase  or  lease  price  of  such 
product  is  less  than  the  price  of  such  product 
when  sold  or  leased  to  other  than  the 
Government  by  an  amount  no  less  than  the 
Government's  share  under  the  Recoupment  of 
Development  CosU  clause.  A  copy  of  each 
such  notice  shall  be  sent  to  the  Contracting 
Officer.  In  the  event  the  product  is  sold  or 
leased  to  the  Government  the  amount  by 
«vfaich  the  sales  or  lease  price  was  reduced 
by  virtue  of  this  clause  shall  be  credited  to 
the  amount  recoverable  under  this  clause. 

(0)  As  may  be  determined  by  the 
Contracting  Officer  to  be  fair,  reasonable  and 
equitable,  the  Contractor  shall  also  pay  to  the 
Government  up  to  33  percent  of  all  sums 
hereafter  received  by,  or  credited  to.  the 
Contractor  or  its  privies  (including 
subcontractors)  as  payments  under  technics 
agreements  permitting  others  (1)  to  sell,  lease, 
or  manufacture  the  product  identified  in 
paragraph  (a)  above,  and  (2)  to  use  any 
process  which  is  substantially  the  same  as,  or 
which  is  directly  derived  ftt)m.  that 
developed  by  the  Contractor  or  any  of  its 
subcontractors  in  the  performance  of  this 
contract 

(d)  Recoupment  by  the  Government  under 
this  cluase  shall  be  limited  to  amounts  paid 
and  credited  to  the  Contractor  under  this 
contract  Payments  to  the  Government  under 
this  clause  shall  not  be  so  high  as  to  destroy 
the  Contractor's  competitive  position  for  the 
product  involved,  provided  that  the  product  is 
otherwise  reasonably  priced  and  efficiently 
and  economically  produced. 

(e)  The  Contractor  shall  report  to  the 
Government  all  sales,  leases,  licensing 
agreements,  royalties  and  receipts  which 
might  reasonably  be  considered  to  be  subject 
to  this  clause;  and  the  Contractor  shall 
promptly  render  accurate,  certified  accounU 
thereon  to  the  Government  at  re  jsonable 
intervals. 
(End  ctf  clause) 


1252.236-70    [Resarved] 

1252.236-71    Special  precautions  for  work 
at  operating  airports. 

As  prescribed  in  1236.570  insert  the 
following  clause  in  solicitations  and 
contracts: 

Special  Precautions  for  Work  at  Operating 
Airports  (Apr.  1964) 

(a)  When  work  is  to  be  performed  at  an 
operating  airport,  the  Contractor  must 
arrange  its  work  schedule  so  as  not  to 
intefere  with  flight  operations.  Such 
operations  will  take  precedence  over 
construction  convenience.  Any  operations  of 
the  Contractor  which  would  otherwise 
interfere  with  or  endanger  the  operations  of 
aircraft  shall  be  performed  only  at  times  and 
in  the  manner  directed  by  the  Contracting 
Officer.  The  Government  will  make  every 
effort  to  reduce  the  disruption  of  the 
Contractor's  operation. 

(b)  Unless  otherwise  specified  by  local 
regulations,  all  areas  in  which  construction 
operations  are  underway  shall  be  marked  by 
yellow  flags  during  daylight  hours  and  by  red 
lights  at  other  times.  The  red  lights  along  the 
edge  of  the  construction  areas  within  the 
existing  aprons  shall  be  electric  type  of  not 
less  than  100  watts  intensity  placed  and 
supported  as  required.  All  other  construction 
markings  on  roads  and  adjacent  parking  lots 
may  be  either  electric  or  battery  type  lights. 
These  lights  and  flags  shall  be  placed  so  as  to 
outline  the  construction  areas  and  the 
distance  between  any  two  flags  or  lights  shall 
not  be  greater  than  25  feet.  The  Contractor 
shall  provide  adequate  watch  to  maintain  the 
lights  in  working  condition  at  all  times  other 
than  daylight  hours.  The  hour  of  beginning 
and  the  hour  of  ending  of  daylight  will  be 
determined  by  the  Contracting  Officer. 

(c)  All  equipment  and  materials  in  the 
construction  areas  or  when  moved  outside 
the  construction  area  shall  be  marked  with 
airport  safety  flags  during  the  day  and,  when 
directed  by  the  Contracting  Officer,  with  red 
obstruction  lights  at  night  All  equipment 
operating  on  the  apron,  taxiway,  runway  and 
intermediate  areas  after  darkness  hours  shall 
have  clearance  lights  in  conformance  with 
instructions  from  the  Contracting  Officer.  No 
construction  equipment  shall  operate  within 
50  feet  of  aircraft  undergoing  fuel  operations. 
Open  flames  are  not  allowed  on  the  ramp 
except  at  times  authorized  by  the  Contractine 
Officer. 

(d)  Trucks  and  other  motorized  equipment 
entering  the  airport  or  construction  area  shall 
do  so  only  over  routes  determined  by  the 
Contracting  Officer.  Use  of  runways,  aprons, 
taxiways  or  parking  areas  as  truck  or 
equipment  routes  will  not  be  permitted  unless 
specifically  authorized  for  such  use.  Flagmen 
shall  be  furnished  by  the  Contractor  at  points 
on  apron  and  taxiway  for  safe  guidance  of  its 
equipment  over  these  areas  to  assure  right  of 
way  to  aircraft.  Areas  and  routes  used  during 
the  contract  must  be  returned  to  their  original 
condition  by  the  Contractor.  The  maximum 
speed  allowed  at  the  airport  shall  be  as 
established  by  the  airport  management 
Vehicles  shall  be  operated  so  as  to  be  under 
safe  control  at  all  times,  weather  and  traffic 
conditions  considered.  Vehicles  must  be 


equipped  with  head  and  tail  lights  during  the 
hours  of  darkness. 

(End  of  clause) 

1252.237-70    (Reserved] 

1252.237-71    Qualifications  of  employees. 

As  prescribed  in  1237.110  insert  the 
following  clause  in  solicitations  and 
contracts: 

Qualifications  of  Employees  (Apr.  1964) 

The  Contracting  Officer  may  require 
dismissal  from  work  of  those  employees 
which  he/^h»^eems  incompetent,  careless, 
insubordinate,  unsuitable  or  otherwise 
objectionable,  or  whose  continued 
employment  he/she  deems  contrary  to  the 
public  interest  or  inconsistent  with  the  best 
interest  of  national  security.  The  Contractor 
shall  fill  out,  and  cause  each  of  its  employees 
on  the  contract  work  to  fill  out.  for 
submission  to  the  Government  such  forms  as 
may  be  necessary  for  security  or  other 
reasons.  Upon  request  of  the  Contracting 
Officer,  the  Contractor's  employees  shall  be 
fingerprinted.  Each  employee  of  the 
contractor  shall  be  a  citizen  of  the  United 
States  of  America,  or  an  alien  who  has  been 
lawfully  admitted  for  permanent  residence  as 
evidenced  by  Alien  Registration  Receipt  Card 
Form  1-151,  or  who  presents  other  evidence 
from  the  Immigration  and  Naturalization 
Service  that  employment  will  not  affect  his/ 
her  immigration  status. 
(End  of  clause) 

1252.242-70    Dissemination  of 
information— educational  institutions. 

As  prescribed  in  1242.203-70(c).  the 
following  clause  may  be  used  in 
research  contracts  with  educational 
institutions  in  lieu  of  the  clause 
1252.242-72. 

Dissemination  of  Information — Educational 
Institutions  (Jan.  1955) 

The  Department  desires  widespread 
dissemination  of  the  results  of  funded 
transportation  research.  The  contractor, 
therefore,  may  publish  (subject  to  the 
provisions  of  the  "Data  Rights,"  and  "Patent 
Rights"  clauses  of  the  contract)  research 
results  in  professional  journals,  books,  trade 
publications,  or  other  appropriate  media  (a 
thesis  or  collection  of  theses  should  not  be 
used  to  distribute  results  as  dissemination 
will  not  be  sufficiently  widespread.)  All  costs 
of  publication  pursuant  to  this  clause  shall  be 
borne  by  the  contractor  and  shall  not  be 
charged  to  the  Government  under  this  or  any 
other  Federal  contract.  Any  copy  of  material 
published  under  this  clause  must  contain 
acknowledgment  of  the  Department  of 
Transportation's  sponsorship  of  the  research 
effort  and  a  disclaimer  stating  that  the 
published  material  represents  the  position  of 
the  author(s)  and  not  necessarily  that  of  the 
Department  of  Transportation.  Articles  for 
publication  or  papers  to  be  presented  to 
professional  societies  do  not  require  the 
authorization  of  the  contracting  officer  prior 
to  release. 

However,  two  copies  of  each  article  shall 
be  transmitted  to  the  contracting  officer  at 


least  two  weeks  prior  to  release  or 
publication.  Press  releases  concerning  the 
results  or  conclusions  from  the  research 
under  this  contract,  shall  not  be  made  or 
otherwise  distributed  to  the  public  without 
prior  written  approval  of  the  contracting 
officer.  Publication  under  the  terms  of  this 
clause  does  not  release  the  contractor  from 
the  obligation  of  preparing  and  submitting  to 
the  contracting  officer  a  final  report 
containing  all  findings  and  results  of 
research,  as  set  forth  in  the  schedule  of  this 
contract. 

(End  of  clause) 

1252.242-71    Contractor  testimony. 

As  prescribed  in  1242.203-70(a)  insert 
the  following  clause  in  solicitations  and 
contracts: 

Contractor  Testimony  (Apr.  1964) 

All  requests  for  the  testimony  of  the 
contractor  or  its  employees,  and  any 
intention  to  testify  as  an  expert  witness 
relating  to:  (1)  Any  work  required  by,  and/or 
performed  under,  this  contract:  or  (2)  any 
information  provided  by  any  party  to  assist 
the  contractor  in  the  performance  of  this 
contract  shall  be  immediately  reported  to  the 
contracting  officer.  Neither  the  contractor  nor 
its  employees  shall  testify  on  a  matter  related 
to  work  performed  or  information  provided 
under  this  contract,  either  voluntarily  or 
pursuant  to  a  request,  in  any  judicial  or 
administrative  proceeding  unless  approved 
by  the  contracting  officer  or  required  by  a 
judge  in  a  final  court  order. 
(End  of  clause) 

1252.242-72    Dissemination  of  contract 
informatioa 

As  prescribed  in  1242.203-70(b)  insert 
the  following  clause  in  solicitations  and 
contracts: 

Dissemination  of  Contract  Information  (Apr. 
1964) 

The  Contractor  shall  not  publish,  permit  to 
be  published,  or  distribute  for  public 
consumption,  any  information,  oral  or 
written,  concerning  the  results  or  conclusions 
made  pursuant  to  the  performance  of  this 
contract,  without  the  prior  written  consent  of 
the  Contracting  Officer.  (Two  copies  of  any 
material  proposed  to  be  published  or 
distributed  shall  be  submitted  to  the 
Contracting  Officer.) 

(End  of  clause) 

1252.245-7    Government  property  reports. 
Insert  the  following  clause  in  Section 
H  of  all  sohcitations  and  contracts  when 
Government  property  is  provided  to  a 
contractor. 

Government  Property  Reports  (  ) 

(a)  The  Contractor  shall  prepare  a  report  as 
of  July  31  each  year  listing  all  Government 
property  (under  the  purview  of  this  contract) 
in  its  possession  and  in  the  possession  of  all 
subcontractors  during  the  previous  12 
months.  The  report  shall  be  prepared  in  the 
format  outlined  in  Transportation  Acquisition 
Regulation  (TAR)  1245.505-14(b)(2).  The 
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contractor  shall  aubmit  the  report  to  the 
Contractiag  officer  no  later  than  September 
IS  of  each  year. 

(b)  The  report  shatl  include  the  following 
type*  of  property: 

(1)  Capitalized  Equipment,  as  defined  at 
TAR  1245. 

(2|  Real  property,  as  defined  at  FAR  l(n(a). 

(3)  Material  maintained  in  slock,  when  the 
value  is  S5a000  or  more. 

(c)  The  report  may  include  property  from 
the  foitowiiw  categories  when  so  stipulated 
by  the  Contracting  Officer  in  solicitations  and 
contracts: 

(1)  Noncapitalized  equipment,  as  defined  at 
TAR  1245.  I 

(2)  Material  maintained  in  stock,  when  its 
valu«  is  less  than  SSaOOO. 
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(End  of  clause) 

PART  1253— FOMIS 


Scope  of  part. 


Sec. 
1253.000 

Subpart  12S3.1— General 

1253.103    Exceptions. 
1253.107    Obtaining  forms. 

Subpart  12S3.2— Praseription  of  Farms 

1253.200    Scope  of  subpart. 
1253.204    Administrative  matters. 
1253.204-2    Contract  reporting  (DOT  F. 

4220.n). 
1253.204-70    Procurement  request  forms 

(DOT  F.  4200.1  and  4200.2). 
1253.213    Small  purchase  and  other 
simplified  purchase  procedures. 
1253.213-70    Small  purchase  summary  (DOT 

F.  423ai). 
1253.215    Contracting  by  negotiation. 
1253.215-70    Price  negotiation  (DOT  F. 

4220.21:  DOT  F.  4220.32:  and  DD  1861). 
1253.219    Snail  business  and  labor  surplus 

area  set-asides. 
1253.219-70    Information  to  offerors  or 
quoters  (DD  Form  1707).  The  DD  Form 
1707.  Information  to  Offerors,  may  be 
used  as  prescnbed  by  administration 
procedures. 
1253.222    Application  of  labor  laws  to 

Government  acquisitions. 
1253.222-70    Labor  standards  interview  (DD 

Form  1567). 
1253.222-71     Employee  claim  for  wage 

restitution  (DOT  F.  4220.7). 
1253.222-72    Labor  standards  investigatiow 

summary  sheet  (DD  Form  1568). 
1253.222-73    Summary  of  underpayments 

(DOT  F.  4220.8). 
1253.222-74    Establishment  of  additional 

wage  rales  (DOT  F.  4220.10). 
1253.227    Patients,  data,  and  copyrights. 
1253.227-70    Report  of  inventions  and_ 

subcontracts  (DD  Form  882). 
1253.236    Construction  and  architect- 
engineer  contracts. 
1253.236-70    Preconstruction  conference 
agenda  and  checklist  (DOT  F.  4220.3). 
1253.242    Contract  administration  (FAA 

Form  4450-2  and  DD  Form  375). 
1253.242-70    Contract  close-out  (DOT  F. 

4220.4.  4220.5  and  4220.6). 
1253.246    QuaHty  assurance. 
1253.246-70    Material  inspection  and 
receiving  (FAA  298). 


Subpart  12S3.3—INustrationa  Of  Fanrn 

Sec. 

1253.300    Scope  of  subpart. 
1253.370    Agency  forms. 
1253.370-4200.1     Form  DOT  F  4200.1. 

Procurement  Request. 
1253.370-4200.2    For  DOT  F  4200.2, 
Procurement  Request  Continuation 
Sheet. 
1253.370-4220.3    Form  DOT  F  4220.3. 

f^econstruclion  Conference  Checklist 
1253.379-4220.4    Form  IXTT  F  4220.4. 

Contractor's  Release. 
1253.370-4220.S    FormDOTF4220.fi. 
Contractor's  Assignment  of  Refunds. 
Rebates.  Credits,  and  Other  Amounts. 
1253.370-4220.fi    Form  DOT  F  4220.6. 

Cumulative  Claim  and  Reconcihation. 
1253.370-4220.7    Form  DOT  F  4220.7. 

Employee  Qaim  for  Wage  Restitution. 
12S3.370^22a8    Form  DOT  F  4220.8. 

Summary  of  Underpayments. 
1253.3'IM220J0    Form  DOT  F  4220.10, 

Establishment  of  Additional  Wage  Rates. 
1253.370-422ail     Form  DOT  F  4220.11. 

Contract  Information  System  Data  tapot 
Sheet. 
1253.370-4220.21     DOT  F  4220.21.  ADP 

Equipment  and  Services. 
1253.370-4220.32    Form  DOT  F  4228  J2, 
Weighted  Guidelmes  Profit/ Fee 
Objective. 
1253.37O-4230.1     Form  DOT  F  4230.1,  Small 

Purchase  Summary. 
1253.370-FAA-256    FAA  Form  256. 

Inspection  Report  of  Material  and/or 
Services. 
1253.370-FAA-4450-2     FAA  Form  4450-2, 

Post-Award  Conference  Report. 
1253J70-FHWA-1140    FHWA  Form  114Q, 
Additional  Classification  and  Wage  Rale 
Request. 
1253.370-DI5-375    DD  Form  375,  Production 

Progress  Report. 
1253.370-DD-882    DD  Form  882,  Report  of 

inventions  and  Subcontracts. 
1253.370-DD-1567    DD  Form  1567,  Labor 

Standards  Interview. 
1253.370-DD-1568    DD  Form  1568.  Labor 

Standards  Investigaton  Summary  Sheet. 
1253.370-DD-1707    DD  Form  1707, 

Information  to  Offerors  or  Quoters. 
1253.370-DD-1861    DD  Form  1861.  Contract 
Facilities  Capital  and  Cost  of  Money. 
AuthorUy:  Sec.  205(C)  Federal  Property  and 
Administrative  Services  Act  as  amended  (40 
U.S.C.  486(cl).  48  CFR  1.301;  49  CFR  1.59. 
Editorial  note:  Forms  referenced  in  Part 
1253  do  not  appear  in  the  Code  of  Federal 
Regulations. 

1253.000    Scope  Of  part 

This  part  (a)  prescribes  Department  of 
Transportation  (DOT)  forms  for  use  in 
acquisition  of  supplies  and  services, 
including  construction  and  fb)  contains 
procedures  for  exceptions  to  forms 
prescribed  in  FAR  Part  53  or  this  Part 
1253. 
Subpart  1253.1— General 

1253.103    Exceptions. 

(a)  Requests  for  exceptions  to 
standard  forms  in  FAR  Part  53  shall  be 


submitted,  as  prescribed  in  FA*  53.103, 
to  the  Senior  Procurement  Executive  for 
further  action. 

(b)  Requests  for  exceptions  to  DOT 
forms  in  Part  1253  shall  be  handled  as 
deviations  (see  1201.4). 

(c)  Computer-generated  DOT  forms 
are  permissable  provided  that  these 
forms  are  duplicted  in  their  entirety. 

1253.107    Obtaining  forms. 

(a)  Copies  of  the  DOT  forms  are 
available  from  the  Chief.  Procurement 
Management  Division,  Office  of  the 
Secretary,  400  7th  Street  SW.. 
Washington,  DC  20590. 

(b)  Requests  for  any  Department  of 
Labor  forms  or  publications  required  for 
compliance  with  the  following  FAR 
subparts  should  be  addressed  to  the 
offices  indicated  below. 

(1)  Subparts  22Ji.  22.3.  22.4.22.6,  and 
2Z10 

Administrator,  Wage  and  Hour  Division. 
U.S.  Department  of  Labor.  Washington,  DC 
20210, 

(2)  Subparts  22.8. 22.9.  22.13.  and  2Z14 

Director,  Office  of  Federal  Contract 
Compliance  Programs,  U.S.  Department  of 
Labor.  Washington.  DC  20210. 

Subpart  1253.2— Prescription  of  Forms 

1253.200    Scope  of  subpart. 

Consistent  with  the  approach  used  in 
FAR  Subpart  53.2.  this  subpart  is 
arranged  by  subject  matter,  in  the  same 
order  as,  and  keyed  to,  the  parts  of  the 
TAR  in  which  the  form  usage 
requirements  are  addressed. 

1253.204    Administrathw  matters. 

1 253.204-2    Contract  reporting  (DOT 
F.4220.11) 

The  DOT  Form  F.4220.11,  prescribed 
in  DOT  Order  1340.5C,  Contract 
Information  System,  shall  be  used  to 
provide  acquisition  records  and 
statistics  in  lieu  of  the  SF279.  Individual 
Contract  Action  Report  (over  $10,000).  A 
copy  of  each  Data  Input  Form  shall  be 
retained  in  the  individual  contract  file. 

1253.204-70    Procurement  request  forms 
(DOT  F.4200.1  and  4200.2). 

Procurement  request  forms  DOT 
F.4200.1  and  DOT  F.4200.2  (Continuation 
sheet)  shall  be  used  to  request  the 
acquisition  of  supplies,  services,  or 
construction,  and  may  be  used  to 
request  items  obtained  through 
FEDSTRIP.  MILSTRIP.  or  similar  single- 
or  multi-line  requisitioning  methods. 


\ 


1253.213    Small  purchase  and  other 
simplified  purchase  procedures. 

1253.213-70    Small  purchase  summary 
(DOT  F.4230.1). 

DOT  Form  F.4230.1  may  be  used  to 
satisfy  the  small  purchase 
documentation  requirements  set  forth  In 
FAR  13.106. 

1253.215    Contracting  by  negotiatioa 

1253.215-70    Price  negotiation  (DOT 
F.4220.21;  DOT  F.4220.32;  and  DD1861). 

(a)  ADP  equipment  and  services.  As 
prescribed  in  1215.407(c),  the  form  DOT 
F.4220.21  shall  be  included  in 
solicitations  and  required  to  be 
completed  by  offerors  in  addition  to  SF 
1411  and  other  supporting  documents. 

(b)  Weighted  guidelines  profit/fee 
objective.  The  following  forms  shall  be 
used  to  compute  profit  or  fee  for  actions 
covered  under  1215.905-70  and  FAR 
15.9: 

(1)  DOT  F.4220.32  Weighted 
Guidelines  Profit/Fee  Objective. 

(2)  DD  1861  Contract  Facilities  Capital 
and  Cost  of  Money. 

1 253.219    Small  business  and  labor  surplus 
area  set-asides. 

1253.219-70    Information  to  offerors  or 
quoters  (00  Form  1707). 

The  DD  Form  1707,  Information  to 
Offerors,  may  be  used  as  prescribed  by 
administration  procedures. 

§1253.322    Application  of  labor  laws  to 
Government  acquisitions. 

The  following  forms  are  prescribed  for 
use  in  connection  with  DOT 
construction  contracts. 

1253.222-70    Labor  standards  interviews 
TDD  Form  1567). 

The  DD  Form  1567  shall  be  used  to 
record  the  results  of  interviews  with 
contractor  employees  working  at  the 
construction  site.  Sec.  5.6(a)(3)  of  the 
Labor  Department  regulations  (29  CFR) 
requires  Federal  agencies  to  make  such 
investigations  as  are  deemed  necessary 
to  ensure  compliance  with  the  labor 
standards  provisions  contained  in  the 
contract  These  investigations  include 
interviews  with  employees  to  ascertain 
whether  laborers  and  mechanics  are 
being  or  have  been  properly  classified 
and  paid. 

1253.222-71    Employee  claim  for  wage 
restitution  (DOT  F.4220.7). 

The  DOT  Form  F.4220.7  shall  be  used 
by  contractor  employees  to  file  claim  for 
unpaid  wages  when  contract  funds  have 
been  transferred  to  the  General 
Accounting  Office  to  cover  such 
underpayment.  (Even  though  contract 
funds  have  been  transferred  to  GAO  to 
cover  the  underpayment,  GAO  requires 


that  a  claim  be  submitted  before  it  will 
make  payment  directly  to  the  employee.) 

1253.222-71    Labor  standards 
investigation  summary  sheet  (DO  Form 
1568). 

The  DD  Form  1568  shall  be  used  as 
the  first  page  of  reports  on  special  labor 
standards  investigations  to  summarize 
the  findings  of  the  ivestigation. 

1253.222-73    Summary  of  imderpaymenta 
(DOT  F.4220.8). 

The  DOT  Form  F.  4220.8  shall  be  used 
to  summarize  the  findings  of  wage 
underpayment  and  liquidated  damages 
and  shall  be  included  in  the 
investigation  report  when  a  special 
labor  standards  investigation  is  made. 

1253.222-74    Establishment  of  additional 
wage  rates.  (DOT  F.4220.10  and  FHWA- 
1140). 

(a)  Except  as  provided  in  (b)  below, 
DOT  Form  F.4220.10  shall  be  used  by  the 
contractor  to  obtain  the  contracting 
officer's  approval  or  disapproval  of  the 
contractor's  proposed  classification  and 
wage  rate  for  any  category  of  laborers 
or  mechanics  not  listed  in  the  contract 
wage  determination  but  needed  in 
performance  of  the  contract  work. 
Procedures  shall  be  established  to 
assure  contracting  officer  approval  of 
additional  classifications  and  rates  prior 
to  their  use  by  the  contrator. 

(b)  FHWA  Form  1140  may  be  used  by 
the  Federal  Highway  Administration  for 
direct  Federal  contracts  and  Federal-aid 
contracts  in  lieu  of  DOT  Form  F.  4220.10. 

1253.227    Report  of  inventions  and 
subcontracts  (DD  Form  382). 

The  DD  Form  882,  Report  of 
Inventions  and  Subcontracts,  may  be 
used  as  prescribed  in  administration 
procedures. 

1253.227-70    Report  of  Inventions  and 
subcontracts  (DD  Form  882). 

1253.238    Construction  and  architect- 
engineer  contracts. 

1253.236-70    Preconstruction  conference 
agenda  and  checldist  (DOT  F.  4220.3). 

The  DOT  Form  F.  4220.3 
Preconstruction  conference  agenda  and 
checklist  or  a  similar  checklist,  shall  be 
used  as  prescribed  in  123e.305(b). 

1253.242    Contract  administration  (FAA 
Form  4450-2  and  DO  Form  375). 

The  following  forms  may  be  used  in 
the  administration  of  contracts  as 
prescribed  by  administration 
procedures. 

Post-Award  Conference  Record  (FAA  Form 
4450-2). 
Production  Progress  Report  (DD  Form  375). 


1 253.242-70    Contract  close-out  (DOT  F. 
4220.4.  4220.5  and  4228.8). 

The  following  forms  shall  be  used  to 
facilitate  and  document  the  close-oetof 
cost-reimlrareement  eorrtrarts.  Form 
DOT  F.  4220.4  Contractor's  Release  shall 
also  be  used  for  constnrction  contracts 
when  the  contracting  officer  requires  a 
release,  and  may  be  used  for  any  other 
type  of  contract  when  the  contractiitg 
officer  determines  its  use  to  be 
appropriate. 

(a)  DOT  Form  422a4  Contractor's 
Release. 

(b)  DOT  Fonn  4220.5  Contractor's 
Assi^meirt  of  Bebmda,  Rebates,  Creifits 
and  Other  Amounts. 

(c)  DOT  Form  4220.«  Cnmulative 
Clahn  and  Reconcitiation. 

1253.246    OaaMyaaawaRea. 

1253.246-70    Material  Inspaction  and 
receiving  (FAA  Form  256). 

The  FAA  Form  256,  Inspection  Report 
of  Material  and/or  Services,  or  a 
substantially  similar  form,  shaU  be  used 
as  prescribed  in  1246.6. 

Subpart  1253.3— Illustrations  of  Forms 

1253.300    Scope  of  subpart 

This  subpart  contains  illustrations  of 
Department  of  Transportation  (DOT) 
and  other  agency  forms  referenced  in 
this  regulation. 

1253.370    Agency  forms. 

The  forms  are  illustrated  in  numerical 
order.  The  subsection  numbers 
correspond  with  the  DOT  or  other 
agency  form  nimiber. 

1253.370-4200.1    Form  DOT  F  4200.1, 

Procurement  Request. 
1253.370-4200.2    Form  DOT  F  4220A 

Procurement  Request  Continuation 

Sheet. 
1253.370-4220.3    Form  DOT  F  4220.3, 

Preconstruction  Conference  Checklist. 
1253.370-4220.4    Form  DOT  F  4220.4, 

Contractor's  Release. 
1253.370-4220.5    Form  DOT  F  4220.5, 

Contractor's  Assignment  of  Refunds, 

Rebates,  Credits,  and  Other  Amounts. 
1 253.370-4220.6    Form  DOT  F  4220.6, 

Cumulative  Claim  and  Reconciliation. 
1253.370-4220.7     Form  DOT  F  4220.7, 

Employee  Claim  for  Wage  Restitution. 
1253.370-4220.8    Form  DOT  F  4220.8. 

Summary  of  Underpayments. 
1253.370-4220.10    Form  DOT  F  4220.10, 

Establishment  of  Additional  Wage  Rales. 
1253.370-J220.11     Form  DOT  F  4220.11, 

Contract  Information  System  Data  Imput 

Sheet. 
1253.370-4220.21     Form  DOT  F  4220.21.  ADP 

Equipment  and  Services. 
1253.370-4220.32    Form  DOT  F  4220.32, 

Weighted  Guidelines  Profit/Fee 

Objective. 
1253.370-4230.1     Form  DOT  F  4230.1,  Small 

Purchase  Summary, 
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1253.370-FAA-256    FAA  Form  256. 

Inspection  Report  of  Material  and/or 

Services. 
1253.370-FAA-445O-2    FAA  Form  4450-2. 

Post-Award  Conference  Report. 
1253.370— FHWA-1140    FHWA  Form  1140, 

Additional  Classification  and  Wage  Rate 

Request. 
1253.370-DD-375    DD  Form  375,  Production 

Progress  Report. 
1253.370-DD-882    DD  Form  882.  Report  of 

Inventions  and  Subcontracts. 
1253.370-DD-1567    DD  Form  1567,  Labor 

Standards  Interview. 
1253.370-DD-1568    DD  Form  1568,  Labor 

Standards  Investigation  Summary  Sheet. 
1253.370-DD-1707    DD  Form  1707. 

Information  to  Offerors  or  Quoters. 
1253.370-DD-1861     DD  Form  1861.  Contract 

Facilities  Capital  and  Cost  of  Money. 
|FR  Doc.  87-25533  Filed  11-18-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Hsh  and  Wildlife  Servtca 
SO  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  the  Alabama  Cave  Shrimp, 
Palaemonias  Alabamae 

agency:  Fish  and  Wildlife  Service. 

Interior. 

actwn:  Proposed  nile^ 

summary:  The  Service  proposes  to 
determine  the  Alabama  cave  shrimp, ; 
Palaemonias  alabamae,  to  be  an        ! 
endangered  species  under  the  authority 
of  the  Endangered  Species  Act  of  1973, 
as  amended  (Act).  This  obligate  cave 
dweller  has  been  found  in  only  two 
caves  in  Madison  County,  Alabama. 
Groundwater  contamination,  low       I 
population  levels,  and  collecting        I 
represent  major  threats  to  this  small 
shrimp.  The  shrimp  was  not  observed  in 
Shelta  Cave  during  the  past  year, 
despite  biweekly  surveys  of  aquatic 
cave  life.  In  Bobcat  Cave,  only  two  or 
three  shrimp  have  been  observed  on  any 
single  visit.  This  proposal,  if  made  fmal, 
would  implement  the  protection  of  the 
Act  for  the  Alabama  cave  shrimp.  The 
Service  seeks  relevant  data  and 
comments  from  the  public.  I 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  19, 
1988.  Public  hearing  requests  must  be 
received  by  January  4, 1988. 
AOOMESS:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Endangered  Species  Field  Station, 
U.S.  Fish  and  Wildlife  Service.  Jackson 
Mall  Office  Center,  Suite  316,  300 
Woodrow  Wilson  Avenue,  Jackson,  | 
Mississippi  39213.  Conunents  and      ' 
materials  received  will  be  available  for 
public  inspection,  by  appointment,    i 
during  normal  business  hours  at  the  I 
above  address. 

FOM  FURTHER  INFORMATION  CONTACT 

Mr.  James  H.  Stewart  at  the  above 
address  (601/965-4900.  FTS  490-4900). 
SUPPLEMENTARY  INFORMATION: 


Background 

The  Alabama  cave  shrimp. 
Palaemonias  alabamae.  is  an  albinistic 
cave  shrimp  known  from  only  two  caves 
in  Madison  County.  Alabama,  (J.E. 
Cooper,  pers.  comm.).  This  obligate  cave 
shrimp  was  first  collected  in  1958  by  Dr. 
Thomas  Poulson  and  described  in  1961 
by  A.E.  Smalley  from  a  series  of  20 
shrimp  collected  in  Shelta  Cave  (Cooper 
1975).  The  Alabama  cave  shrimp  is 
colorless  and  nearly  transparent  and 
has  a  total  length  of  up  to  20  mm  (0.8  in.) 
(Cooper  1975.  Smalley  1961).  The  only 
other  spec'es  of  Palaemonias  is  the 


endangered  Kentucky  cave  shrimp.  P. 
ganteri.  known  only  from  the  Flint- 
Mammoth  Cave  System.  Kentucky, 
Palaemonias  alabamae  is  very  similar 
to  P.  ganteri.  but  is  smaller  in  size,  has  a 
shorter  rostrum,  generally  lacks  ventral 
rostral  spines,  and  has  fewer  dorsal 
rostral  spines  (Smalley  1961).  A  search 
of  over  ^  caves  in  north  Alabama  has 
failed  to  find  the  Alabama  cave  shrimp 
anywhere  but  at  the  two  known 
localities  (J.E.  Cooper,  pers.  comm.).  The 
type  locality,  Shelta  Cave,  lies  within 
the  northwest  limits  of  Huntsville, 
Alabama.  It  is  located  in  Warsaw 
Limestone  of  Mississippian  age  in  the 
Interior  Low  Plateau  (Cooper  1975). 
Shelta  Cave  consists  of  three  large 
rooms  with  smaller  alcoves.  Water  is 
present  in  all  of  the  cave  areas  during 
wet  periods  of  the  year.  Water  levels 
fluctuate  several  feet  during  the  year 
and  some  areas  of  the  cave  become 
seasonally  dry.  The  two  pit  entrances  to 
Shelta  Cave  are  owned  by  the  National 
Speleological  Society  and  are  gated  to 
control  activity  in  the  cave.  The  only 
other  known  population  is  in  Bobcat 
Cave,  located  on  Redsfpne  Arsenal, 
which  is  under  the  control  of  the  U.S. 
Army.  The  available  information 
indicates  that  the  population  in  Shelta 
Cave  has  declined  and  may  be 
extirpated.  Over  an  11-year  period. 
Cooper  and  others  collected  or  observed 
from  one  to  25  shrimp  on  each  of  19 
visits  (Cooper  1975).  On  two  of  these 
visits  the  shrimp  were  not  counted,  but 
were  described  as  plentiful.  During  the 
period  from  December  1985  to  April 
1986,  biologists  made  monthly  trips  to  - 
observe  aquatic  life  in  Shelta  Cave  but 
did  not  find  any  shrimp.  In  April  1986,  a 
study  to  observe  aquatic  life  in  Shelta 
Cave  twice  a  month  for  one  year  was 
initiated.  No  cave  shrimp  have  been 
observed  in  Shelta  Cave  during  this 
period. 

Threatened  status  was  proposed  for 
the  Alabama  cave  shrimp  on  January  12. 
1977  (42  FR  2507-2515).  That  proposal 
was  withdrawn  on  December  10. 1979 
(44  FR  70796-70797).  for  administrative 
reasons  stemming  from  new  listing 
requirements  of  the  1978  amendments  to 
the  Act. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 


4(a)(1).  These  factors  and  their 
application  to  the  Alabama  cave  shrimp 
[Palaemonias  alabamae]  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  only  known 
populations  of  Alabama  cave  shrimp 
occur  in  Shelta  and  Bobcat  Caves.  The 
only  population  trend  data  are 
discussed  in  the  "Background"  section. 
Groundwater  contamination  represents 
a  major  threat  to  this  cave-dwelling 
species.  Both  caves  are  within  the 
Huntsville  Spring  Branch  and  Indian 
Creek  drainages,  known  areas  of  DDT 
contamination  (Environmental 
Protection  Agency  1986).  They  are  not 
known  to  be  in  the  direct  path  of  the 
contaminated  flow  at  the  present  time. 
In  any  area  where  sinkholes  occur, 
however,  surface  pollutants  can  easily 
and  rapidly  enter  the  sub-surface 
aquifer. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Its  apparent  low  reproductivie 
abilities,  confined  habitat,  and  inability 
to  elude  captors  make  the  Alabama 
cave  shrimp  very  susceptible  to 
collecting.  Cooper  (1975)  found  only 
eight  attached  eggs  on  Alabama  cave 
shrimp  and  indicated  that  females  of 
this  species  produced  only  one  third  to 
one  half  as  many  eggs  as  females  of  the 
endangered  Kentucky  cave  shrimp. 
Other  cave  species  are  known  to  have 
extremely  low  reproductive  rates 
compared  to  closely  related  surface 
species  (Poulson  1961,  Cooper  1975).  As 
a  result,  any  collection  of  adults  can 
significantly  affect  population  levels. 
There  are  few  known  collections  of  the 
Alabama  cave  shrimp,  and  these  were 
made  when  the  species  was  apparently 
more  common  (see  Background). 

C.  Disease  and  predation.  The 
Alabama  cave  shrimp  occurs  with  the 
southern  cavefish.  Typhlichthys 
subterraneus,  the  cave  salamander. 
Gyrinophilus  palleucus.  and  the  cave 
crayfish,  Aviticambarus  jonesi  in  one  or 
both  caves  (Cooper  1975).  It  is  probable 
that  all  three  prey  upon  young  cave 
shrimp  (Barr  and  Kuehne  1971,  Cooper 
1975), 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Alabama 
Department  of  Conservation  and 
Natural  Resources  recognizes  the 
Alabama  cave  shrimp  as  a  "species  of 
special  concern"  but  does  not  provide 
any  legal  protection  (Bouchard  1976). 
Shelta  Cave  is  owned  by  the  National 
Speleological  Society  and  is  currently 
gated  to  exclude  unauthorized  visitors. 
Bobcat  Cave  is  owned  by  Redstone 
Arsenal  and  admittance  is  controlled. 
While  admittance  to  the  caves  is 
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restricted  by  the  owners,  adequate 
regulations  do  not  exist  to  discourage 
collection  of  the  species  by  those  who 
are  able  to  gain  entrance  to  the  caves. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Its 
very  small  population  levels  and  low 
reproductive  capabilities  are  natural 
limitations  to  the  ability  of  this  species 
to  recover  from  any  adversity.  Only  two 
populations  are  known  and  no  shrimp 
have  recently  been  observed  in  Shelta 
Cave  despite  twice  monthly 
observations  of  the  aquatic  fauna  for 
almost  a  year. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Alabama 
cave  shrimp  as  an  endangered  species. 
Endangered  status  was  chosen  because 
the  species  has  only  been  found  in  two 
caves  and  is  in  obvious  decline  in  one  of 
these  caves.  Therefore,  the  species 
requires  the  greatest  possible  protection 
under  the  Act.  The  reason  critical 
habitat  is  not  designated  is  discussed  in 
the  next  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  As  discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species."  the  Alabama  cave  shrimp  is 
endangered  by  taking,  an  activity 
difficult  to  prevent.  Publication  of 
critical  habitat  descriptions  would  make 
this  species  even  more  vulnerable  and 
increase  enforcement  problems.  All 
involved  parties  and  land  owners  have 
been  notified  of  the  location  and 
importance  of  protecting  this  species' 
habitat.  Protection  of  this  species' 
habitat  will  be  addressed  through  the 
recovery  process  and  through  the 
section  7  jeopardy  standard.  Therefore, 
it  would  not  be  prudent  to  determine 
critical  habitat  for  the  Alabama  cave 
shrimp  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 


through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  Examples  of 
recovery  actions  that  might  be 
implemented  include  management 
agreements  with  Redstone  Arsenal  and 
cooperation  with  the  National 
Speleological  Society  to  protect  existing 
populations  of  this  shrimp,  studies  to 
understand  the  groundwater  recharge 
patterns,  and  attempts  to  develop 
safeguards  against  potentially  damaging 
contamination  of  groundwater  entering 
the  caves.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  involvement  with  this  species 
is  expected  to  be  minimal.  The 
continuing  development  of  this  region 
could  lead  to  sub-surface  water 
degradation  that  may  involve  the 
Environmental  Protection  Agency  or 
other  agencies  with  jurisdiction  over 
groundwater.  The  Federal  Housing 
Authority  may  be  required  to  consult 
with  the  Service  on  Federal  loans  for 
housing  development  within  the  cave's 
recharge  area.  Development  on 
Redstone  Arsenal  may  require 
consultation  with  the  U.S.  Army. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 


These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  lake, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Alabama 
cave  shrimp; 

(2)  The  location  of  any  additional 
populations  of  the  Alabama  cave  shrimp 
and  the  reasons  why  any  habitat  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  Section  4 
of  the  Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
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requests  must  be  made  in  writing  and 
addressed  to  Endangered  Species  Field 
Supervisor  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the  I 

Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1963  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 


Fish,  Marine  mammals.  Plants 
(agriculture). 

Propoaed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17.  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17-{AMEN0ED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  Stat.  884:  Pub. 
L  94-3SS.  90  Stat.  911;  Pub.  L  95-632.  92  Stat. 
3751:  Pub.  L  96-159,  93  Slat.  1225:  Pub.  L.  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seq). 

2.  It  is  proposed  to  amend  S  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  "CRUSTACEANS."  to  the 
List  of  Endangered  and  Threatened 
Wildlife: 

S  17.1 1    Endangered  and  tttreataned 


(h) 


Spaoes 


HBIonc  range 


Ccwnot  nwTW 


SoenMic  name 


popHlaMn  <i«>ere 

endangarad  or 

mraatanad 


Status 


Wtian  listed 


Cntical 
haMal 


Specnl 
rules 


CnUSTACEANS 

Shnmp.  Alabama  cave .  _. 


Paltoi'nonts 


alabJmae.. 


U.SA  (AU NA- 


NA 


NA 


Dated:  October  22, 1987. 
Susan  Recce. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  87-28713  Filed  11-18-87:  8:45  am| 
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50  CFR  Part  17 

Endangarad  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Solanum  DrymophUum 
(Erul>ia) 

AOEMCY:  Fish  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule. 


r:  The  Service  proposes  to 
determine  the  plant  Solanum 
drymophilum  (erubia)  to  be  an 
endangered  species  pursuant  to  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended.  Critical  habitat  is  not 
proposed.  Solanum  drymophilum  is  now 
limited  to  the  lower  montane  region  of 
southeastern  Puerto  Rico.  The  species  is 
affected  by  housing  construction  and 


deliberate  eradication.  This  proposal,  if 
made  final,  would  intplement  the 
Federal  protection  and  recovery 
provisions  afforded  by  the  Act  for 
Solanum  drymophilum.  The  Service 
seeks  data  and  comments  from  the 
public  on  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  19, 
1988.  Public  hearing  requests  must  be 
received  by  January  4, 1988. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Caribbean  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
P.O.  Box  491,  Boqueron,  Puerto  Rico 
00622.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  at  this  office  during 
normal  business  hours,  and  at  the 
Service's  Southeast  Regional  Office, 
Suite  1282,  75  Spring  Street  SW., 
Atlanta,  Georgia  30303. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Susan  Silander  at  the  Caribbean 
Field  Office  address  (809/851-7297)  or 
Mr.  Richard  P.  Ingram  at  the  Atlanta 
Regional  Office  address  (404/331-3583 
or  FTS  242-3583). 


SUPPLEMENTARY  INFORMATION: 
Badcground 

Solanum  drymophilum  was  first 
collected  in  1885  by  Paul  Sintenis  in  the 
Sierra  de  Cayey.  a  range  of  foothills 
extending  to  the  southeast  from  the 
Central  Cordillera  of  Puerto  Rico.  The 
species  was  later  found  at  several 
scattered  locations  in  these  mountains 
and  to  the  northeast  in  the  Sierra  de 
Naguabo.  In  the  IQSO's,  R.O.  Woodbury 
found  the  species  near  Lares,  a  town  in 
the  lower  mountains  of  western  Puerto 
Rico  (Vivaldi  and  Woodbury  1981).  The 
species  has  never  been  observed 
between  these  widely  disjunct  locations. 
Since  its  discovery,  Solanum 
drymophilum  has  been  extirpated  from 
all  known  sites  except  one  in  the  Sierra 
de  Cayey,  where  approximately  200 
plants  survive. 

Solanum  drymophilum  is  a  tall 
evergreen  shrub  occasionally  reaching 
18  feet  (5,5  meters)  in  height,  sometimes 
having  a  single  stem,  but  often 
branching  from  the  base.  Young  twigs, 
leaves,  and  flowers  are  covered  with 
whitish,  star-shaped  hairs,  and  the 
leaves  and  inflorescences  are  also 
armed  with  numerous  yellowish,  stiff 


Federal  Register  /  Vol.  52.  No.  223  /  Thursday.  November  19.  1987  /  Proposed  Rules  44581 


spines  nearly  one-half  inch  (1.25 
centimeters)  in  length.  The  leaves  are 
alternate,  lanceolate  to  oblanceolate. 
with  entire  margins.  The  bisexual 
flowers  are  white,  wheel-shaped,  fan- 
folded,  and  borne  in  subterminal 
racemes.  The  fruits  are  round,  shiny- 
black  berries  one-quarter  inch  (6  to  8 
millimeters)  in  diameter.  The  species  is 
endemic  to  evergreen  forests  on 
volcanic  soils  from  1,000  to  3,000  feet 
(300  to  900  meters)  in  elevation.  The  site 
where  the  single  population  remains  is 
an  area  of  volcanic  outcrops  known  as 
Las  Tetas  de  Cayey,  This  site  is  at  an 
elevation  of  2.760  feet  (840  meters), 
where  there  is  a  mosaic  of  pasture, 
remnants  of  native  evergreen  forest  in 
draws  and  on  hilltops,  and  several 
cleared  homesites. 

Although  the  extensive  deforestation 
of  the  region  has  caused  the  loss  of 
known  Solanum  drymophilum 
populations  and  probably  of  other  plant 
species,  it  is  not  certain  what  the  actual 
or  potential  range  and  abundance  of  the 
species  was  in  the  past.  It  is  possible 
that  it  was  once  at  least  locally  common 
in  many  parts  of  eastern  Puerto  Rico, 
and  may  have  also  been  numerous  in 
the  western  mountains.  The  loss  of 
plants  to  land  clearing  and  deliberate 
eradication  has  been  documented  in  the 
Cayey  area  (Vivaldi  and  Woodbury 
1981). 

Solanum  drymophilum  was 
recommended  for  Federal  listing  by  the 
Smithsonian  Institution  (Ayensu  and 
DeFilipps  1978).  The  species  was 
included  among  the  plants  being 
considered  as  endangered  or  threatened 
species  by  the  Fish  and  Wildlife  Service, 
as  published  in  the  Federal  Register  (45 
FR  82480)  dated  December  15. 1980.  The 
species  was  designated  category  1 
(species  for  which  the  Service  has 
substantial  information  supporting  the 
appropriateness  of  proposing  to  list 
them  as  endangered  or  threatened),  and 
was  retained  in  category  1  in  the 
November  28, 1983.  update  (48  FR  53640) 
of  the  1980  notice,  and  the  September  27. 
1985.  revised  notice  (50  FR  39526). 

In  a  notice  published  in  the  Federal 
Register  on  February  15. 1983  (48  FR 
6752).  the  Service  reported  the  earlier 
acceptance  of  the  new  taxa  in  the 
Smithsonian's  1978  book  as  under 
petition  within  the  context  of  section 
4(b)(3)(A)  of  the  Act.  as  amended  in 
1982.  The  Service  made  subsequent 
petition  findings  in  October  of  1983. 
1984. 1985.  and  1986  that  listing  Solanum 
drymophilum  was  warranted  but 
precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act.  This  proposed 
rule  indicates  that  the  petitioned  action 


is  warranted,  and  constitutes  a  final 
required  petition  finding  in  accordance 
with  section  4(b)(3)(B)(ii)  of  the  Act. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.]  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Solanum  drymophilum 
Schulz  (erubia)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Modification  of 
habitat  and  direct  destruction  of  plants 
appear  to  have  been,  and  continue  to  be. 
significant  factors  reducing  the  numbers 
of  Solanum  drymophilum.  Of  four 
populations  documented  by  the 
collection  of  specimens,  only  one  is 
known  to  survive.  All  of  the 
approximately  200  known  individuals  at 
the  remaining  site  occur  on  private  land, 
most  within  a  pasture  surrounded  by 
lots  being  cleared  and  developed  for 
private  homes,  as  well  as  one 
communications  facility  operated  by  the 
Puerto  Rico  Telephone  Company.  It  is 
likely  that  deforestation  prior  to  creation 
of  pasturelands  destroyed  many  plants 
at  this  and  other  sites  in  the  region. 
However,  it  is  also  possible  that,  given 
this  species'  apparent  ability  to 
recolonize  disturbed  sites,  new  plants 
became  established  within  these 
pastures,  and  were  subsequently 
eradicated  because  of  their  perceived 
threat  to  livestock.  It  has  been  reported 
(Vivaldi  and  Woodbury  1981)  that  this 
species  is  viewed  as  a  pest,  and  is  cut 
whenever  encountered  in  the  fields. 
Solanum  drymophilum  is  extremely 
spiny,  and  in  some  cases  the  concern  for 
injury  to  livestock  may  be  justified. 
Nevertheless,  mature  plants  become 
progressively  less  spiny,  and  the  foliage 
is  generally  out  of  the  reach  of  most 
browsers.  Only  the  young  plants  are 
readily  accessible  to  animals,  and  these 
were  observed  to  be  quite  numerous  in 
the  remaining  pasture  supporting  most 
of  the  known  population.  "Thus,  either 
the  species  reproduces  more  rapidly 
than  it  can  be  cut.  or  there  is  now  less 
concern  regarding  its  threat  to  animals. 

B,  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Taking  for  these  purposes  has 
not  been  a  documented  factor  in  the 
decline  of  this  species. 


C.  Disease  or  predation.  Disease  and 
predation  have  not  been  documented  as 
factors  in  the  decline  of  this  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The 
Commonwealth  of  Puerto  Rico  has 
adopted  a  regulation  that  recognizes  and 
provides  protection  for  certain 
Commonwealth  listed  species.  However, 
Solanum  drymophilum  is  not  yet  on  the 
Commonwealth  list.  Federal  listing 
would  provide  interim  protection  and,  if 
the  species  is  ultimately  placed  on  the 
Commonwealth  list,  enhance  its 
protection  and  possibilities  for  funding 
needed  research. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
most  important  factor  affecting  this 
species'  continued  survival  is  its 
restricted  distribution,  with 
approximately  200  plants  known  to 
inhabit  a  five-acre  area  that  is  subject  to 
commercial  development.  Continued 
cutting  of  the  plants  to  alleviate 
perceived  threats  to  livestock  may  not 
drive  the  species  to  extinction,  but 
intensive  land  alteration  at  the  only 
known  population  site  could  lead  to  that 
result.  'The  species  appears  well- 
adapted  to  low  levels  of  disturbance, 
and  readily  reseeds  open  areas. 
However,  total  land  clearance,  as  is 
being  practiced  on  surrounding  lands, 
would  eliminate  potential  sources  of 
seed. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Solanum 
drymophilum  as  endangered.  Although 
the  species  seems  to  produce  viable 
seed  in  good  quantity,  and  may  only 
require  protection  from  land  clearing 
and  deliberate  cutting  to  survive  and 
increase  its  numbers  in  the  Cayey  area, 
only  this  single  population  and  limited 
area  of  occurrence  are  known. 
Therefore,  endangered  rather  than 
threatened  status  seems  an  accurate 
assessment  of  the  species'  condition. 
The  reasons  for  not  proposing  critical 
habitat  for  this  species  are  discussed 
below  in  the  "Critical  Habitat"  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
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time.  Tl>e  number  of  indivkhials  of 
Solanum  drymophilum  « tufficiently 
small  that  vandalism  could  seriously 
affect  the  survival  of  the  species. 
Publication  of  critical  habitat 
descriptions  and  maps  in  the  Federal 
Register  would  increase  the  likelihood 
of  such  activities.  The  Service  believes 
that  Federal  involvement  in  the  areas 
where  this  plant  occurs  can  be  identified 
without  the  designation  of  critical 
habitat.  All  involved  parties  and 
landowners  have  been  or  will  be 
notified  of  the  location  and  importance 
of  protecting  this  species'  habitat. 
Protection  of  this  species'  habitat  will 
also  be  addressed  through  the  recoveiy 
process  and  through  the  section  7 
jeopardy  standard.  Therefore,  it  would 
not  be  prudent  to  determine  critical 
habitat  for  Solanum  drymophilum  a*  this 
time. 

Available  Conservation  Measures 

Conservation  measures  provided  tw 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal. 
Commonwealth,  and  private  agencies, 
groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth 
and  requires  that  recovery  actions  be 
carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  taking  are  discussed,  in  part, 
below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its, 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  | 

subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 


habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  No  critical  habitat  is  being 
proposed  for  Solanum  drymcphiluna.  as 
discussed  above.  Federal  involvement  is 
not  expected  where  the  species  is 
known  to  occur. 

The  Act  and  its  implementing 
regulations  found  at  50  CFH  17.61. 17.82. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(aK2)  of  the  Act. 
implemented  by  50  CFR  17.61.  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  coiu^e  of  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
{urisdiction  and  reduce  it  to  possession. 
Certain  exceptions  can  apply  to  agents  - 
of  the  Service  and  Commonwealth 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  for  Solanum  drymophilum 
will  ever  be  sought  or  issued,  since  the 
species  is  not  known  to  be  in  cultivation 
and  is  uncommon  in  the  wild.  Requests 
for  copies  of  the  regulations  on  plants 
and  inquiries  regarding  them  may  be 
addressed  to  the  Federal  Wildlife  Permit 
Office.  U.S.  Fish  and  Wildlife  Service. 
Washington.  DC  20240  (703/235-1903). 

Public  Comments  Solicited 

The  Service  intends  that  any  fmal 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  conmients  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  conununity,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposed  rule  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Solanum 
drymophilum; 

(2)  The  location  of  any  additional 
populations  of  Solanum  drymophilum, 
and  the  reasons  why  any  habitat  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  Section  4 
of  the  Act. 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 


(4)  Current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  Solanum  drymophilum. 

Final  promulgation  of  the  regulation 
on  Solanum  drymophilam  wiH  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Field  Supervisor, 
Caribbean  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  491. 
Boqueron,  Puerto  Rico  00622. 

National  Enviroamental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  diat  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1960.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the- 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  manunals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgatioa 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 


PART  IT-KAMENOED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  9^-205,  B7  Stat.  884;  Pub. 
L  94-359.  90  Stat.  911;  Pub.  L.  95-632.  92  Stat. 


3751;  Pub.  L  96-159.  93  Stat.  1225;  Pub.  L  97- 
304. 96  Stat.  1411  [16  U.S.C  1531  et  seq.]:  Pub. 
L  99-625. 100  Stat.  3S00  (1986),  unless 
otherwise  noted. 


2.  It  is  proposed  to  amend  5  17.12(h)  9  17.12 

by  adding  the  following,  in  alphabetical  plant*. 

order  under  Solanaceae.  to  the  List  of  *        * 
Endangered  and  Threatened  Plants:  (h)  * 


EndanQsred  and  threatened 


SpsciM 


5CHfNMC  nsnw 


Common  naine 


Stttus 


Omat 
hatxtat 


ruiet 


sormmh  di^MiopMbMv... 


Exjbi*.. 


Dated:  October  22, 1987. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parka. 

[FR  Doc.  87-26714  Filed  11-16-87: 8:45  am) 
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SO  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Planta;  Propoeed  Threatened 
Status  for  MarshalHa  Mohrii 

aoency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Proposed  rule. 

summary:  The  Service  proposes  to 
determine  a  plant.  MarshalHa  mohrii 
(Mohr's  Barbara's-buttons),  to  be  a 
threatened  species  under  the  authority 
contained  in  the  Endangered  Species 
Act  (Act)  of  1973.  as  amended. 
MarshalHa  mohrii  is  currently  known 
from  13  sites  in  north  Alabama  (three 
counties)  and  one  site  in  northwest 
Georgia.  Five  of  these  populations  are 
confined  to  roadside  rights-of-way  and 
are  threatened  by  routine  maintenance 
practices  or  any  future  road  expansion 
at  these  sites.  Remaining  populations 
are  threatened  by  the  potential 
conversion  of  their  habitat  for 
agricultural  purposes.  This  proposed 
rule,  if  made  final,  will  extend  the  Act's 
protection  to  MarshalHa  mohrii.  The 
Service  seeks  data  and  comments  from 
the  public  on  this  proposed  rule, 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  19. 
1988.  Public  hearing  requests  must  be 
received  by  January  4, 1988. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Jackson  Field  Office.  U.S.  Fish 
and  Wildlife  Service.  Jackson  Mall 
Office  Center.  Suite  316.  300  Woodrow 
Wilson  Avenue.  Jackson,  Mississippi 
39213.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 


USA  (PR). 


N* 


rOR  FURTHER  INFORMATION  CONTACT 

Mr.  Wendell  A.  Neal  at  the  above 
address  (601/965-4900  or  FTS  490-4900). 

SUPPLEMENTARY  INFORMATION: 

Background 

MarshalHa  mohrii,  a  member  of  the 
sunflower  family,  is  an  erect  perermial 
herb,  3-7  decimeters  (1-2.3  feet)  tall, 
arising  from  a  thickened  crown  or 
caudex.  Leaves  are  alternate,  firm- 
textured,  3-nerved.  6-20  centimeters 
(3.2-7.8  inches)  long,  lanceolate-ovate  in 
shape  and  gradually  reduced  in  size 
upwards.  Flowers  are  produced  in 
several  heads  and  are  pale  pink  to 
lavender  in  color.  Flowering  occurs  from 
mid-May  through  June,  with  fruiting  in 
July  and  August  (Krai  1983.  McDaniel 
1961). 

MarshalHa  mohrii  differs  from  other 
broad-leaved  species  of  MarshalHa 
primarily  by  its  cymosely  branched 
inflorescence  of  2  to  10  heads.  Although 
the  infiorescence  of  MarshalHa 
grandiflora  is  occasionally  branched  (L 
Watson.  University  of  Oklahoma,  pers. 
comm.  1987),  this  closely  related  species 
can  be  distinguished  by  its  larger 
fiowers  and  dilated  corolla  tubes 
(Channel  1955, 1957). 

MarshalHa  mohrii  typically  occurs  in 
moist  prairie-like  openings  in  woodlands 
and  along  shale-bedded  streams.  Other 
populations  are  located  in  swales  on 
roadside  rights-of-way  (ROWs).  The 
soils  are  sandy  clays,  which  are 
alkaline,  high  in  organic  matter  and 
seasonally  weL  Common  associates 
include  various  grasses  [Andropogon. 
Panicum),  sedges  [Rhynchospora, 
Carex)  and  prairie  species  including 
Silphium  confertifolium,  Ruellia 
pinetorum.  Allium  cemuum, 
Physostegia.  and  Asclepias 
engelmanniana.  The  surrounding  forest 
type  is  mixed  hardwoods  with  Shumard 
oak.  willow  oak  and  pine  (Krai  1983, 
McDaniel  1981).  The  endangered 
Clematis  socialis  and  Sarracenia 
oreophila  occur  with  MarshalHa  mohrii 
at  two  separate  sites.  Lysimachia 
graminea,  a  candidate  plant  is  an 


associate  of  MarshalHa  mohrii  at 
several  sites  in  Alabama. 

MarshalHa  mohrii  was  first  collected 
by  Mohr  in  Cullman  County,  Alabama  in 
1893  and  later  described  by  Beadle  and 
Boynton  (1901).  Several  collections  of 
this  species  were  made  near  Cullman 
around  the  turn  of  the  century  and  one 
record  during  this  time  exists  for  Walker 
County,  Alabama,  and  Lookout 
Mountain.  Georgia  (Channel  1957. 
McDaniel  1981).  Only  vague  locality 
information  exists  with  these  specimens 
and  with  the  exception  of  Walker 
County.  Alabama,  no  collections  of  this 
species  have  been  made  in  these  areas 
in  recent  times. 

Krai's  (1973)  discovery  of  this  species 
in  Cherokee  County.  Alabama  in  1969, 
marked  the  first  time  this  species  had 
been  observed  since  1941.  Extensive 
searches  of  suitable  habitat  in  northeast 
Alabama  and  adjacent  Georgia  have 
been  conducted.  Currently  MarshalHa 
mohrii  is  known  to  exist  at  only  one  site 
in  Georgia  (Floyd  County)  and  13  sites 
in  Alabama,  including  one  population  in 
Bibb  County  (Watson  pers.  comm.  1986). 
eight  populations  in  Cherokee  County, 
and  four  populations  in  Etowah  County. 
Five  relatively  recent  records  of 
MarshalHa  mohrii  in  Alabama  were  not 
relocated  during  field  searches  in  June 
of  1985  or  1986,  including  a  collection 
from  Bibb  County  (A.  Sessler.  Auburn 
University,  pers.  comm.  1986).  two  in 
Walker  County  (Whetstone  1979,  Krai 
pers.  comm.  1986),  and  two  in  Cherokee 
County  (Whetstone  pers.  comm.  1987). 
Verbal  reports  of  MarshalHa  mohrii  in 
Murray  and  Bartow  Counties.  Georgia 
have  not  been  confirmed  (Krai  pers. 
comm.  1987). 

Five  populations  are  confined  to 
roadside  ROWs  where  the  number  of 
individuals  range  from  two  to  50.  At  the 
remaining  nine  sites,  plants  occur  in 
more  typical  habitat;  however,  plants 
extend  onto  ROW  swales  at  several 
areas.  Populations  appear  to  be 
concentrated  primarily  in  two  areas, 
eastern  Etowah  County  and  central 
Cherokee  County,  Alabama.  Here, 
populations  are  within  0.5  mile  to  two 
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miles  of  one  another.  The  largest 
populations  occur  in  Cherokee  County, 
with  an  estimated  1.000  plants  at  two 
sites.  Three  sites  support  limited 
populations  (12-50  individuals)  and  four 
have  moderate-sized  populations  (lOO- 
200  individuals). 

Federal  actions  involving  Marshallia 
mohrii  began  with  section  12  of  the 
Endangered  Species  Act  of  1973,  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress  on 
January  9. 1975.  On  July  1, 1975,  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  section  4(c)(2),  now  section 
4(b)(3)(a),  of  the  Act  and  of  its  intention 
thereby  to  review  the  status  of  those 
plants.  On  June  16, 1976,  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximately  1,700  vascular  plant 
species  to  be  endangered  species      I 
pursuant  to  section  4  of  the  Act.         | 
Marshallia  mohrii  was  included  in  the 
Smithsonian  petition  and  the  1976 
proposal.  General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  April  26, 1987,  Feileral 
Register  publication  (43  FR  17909). 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  In  the  December  10, 1979,  Federal 
Register  (44  FR  70796),  the  Service    | 
published  a  notice  of  withdrawal  of  the 
June  16, 1976,  proposal,  along  with  four 
other  proposals  that  had  expired. 
Marshallia  mohrii  was  included  as  a 
category  1  species  in  a  revised  list  of 
plants  under  review  for  threatened  or 
endangered  classification  published  in 
the  December  15, 1980,  Federal  Register 
(45  FR  82480).  Category  1  comprises  taxa 
for  which  the  Service  presently  has 
su^icient  biological  information  to 
support  their  being  proposed  to  be  listed 
as  endangered  or  threatened  species.  On 
November  28, 1983,  the  Service 
published  a  supplement  to  the  Notice  of 
Review  for  Native  Plants  in  the  Federal 
Register  (48  FR  53640);  the  plant  notice 
was  again  revised  September  27, 1985 
(50  FR  39526).  Marshallia  mohrii  was 
included  as  a  category  2  species  in  the 
1983  supplement  and  the  1985  revised 
notice.  Category  2  species  are  those  for 
which  listing  as  endangered  or 
threatened  species  may  be  warranted 
but  for  which  substantial  data  on 


biological  vulnerability  and  threats  are 
not  currently  known  or  on  file  to  support 
a  proposed  rule.  Extensive  field 
searches  by  the  author  and  others  now 
support  its  reelevation  to  category  1  and 
listing  as  threatened.  The  data 
demonstrate  a  limited  distribution  and 
continuing  threats  to  the  species. 

Section  4(b)(3)  of  the  Endangered 
Species  Act,  as  amended  in  1982. 
requires  the  Secretary  to  make  certain 
Hndings  on  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  Amendments  further  requires 
that  all  petitions  pending  on  October  13. 
1982.  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  oi  Marshallia  mohrii  because  of 
the  acceptance  of  the  1975  Smithsonian 
report  as  a  petition.  In  October  of  1983. 
1984, 1985, 1986,  and  1987,  the  Service 
found  that  the  petitioned  listing  of 
Marshallia  mohrii  was  warranted,  but 
that  listing  this  species  was  precluded 
due  to  other  higher  priority  listing 
actions  and  additional  data  were  being 
gathered.  Publication  of  the  present 
proposal  constitutes  the  next  1-year 
flnding  required  on  or  before  October  13, 
1988. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Marshallia  mohrii  Beadle 
and  Boynton  (Mohr's  Barbaras-buttons) 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Marshallia 
mohrii  is  endemic  to  the  southern 
Appalachians  of  Alabama  and  Georgia 
where  it  is  known  to  occur  at  14  sites 
(see  "Background"  for  specific  locality 
information).  Seven  other  historical  sites 
have  not  been  relocated  and  may  have 
been  destroyed.  Marshallia  mohrii  is  • 
threatened  by  the  potential  destruction 
or  adverse  modification  of  its  habitat. 
Many  plants  occur  on  roadside  rights-of- 
way  and  are  vulnerable  to  accidental 
disturbances.  Any  future  road 
improvements  (expansion)  or  roadside 
maintenance  activities  (i.e.,  herbicide 
treatment,  bulldozing,  planting  of 
competitive  grasses,  mowing  during 
flowering)  at  these  sites,  could 
adversely  impact  or  destroy  populations 
if  proper  planning  does  not  occur.  One 


such  population  in  Cherokee  County. 
Alabama  was  destroyed  by  clearing  for 
road  construction.  The  Service  will  work 
in  cooperation  with  the  Alabama 
Highway  Department  in  order  to  provide 
these  sites  with  protection. 

Plants  on  privately-owned  sites  are 
potentially  threatened  by  the  conversion 
of  their  habitat  to  improved  pastureland 
through  drainage,  seeding  with  forage 
grasses  or  plowing  and  discing  (Krai 
1983.  McDaniel  1981).  Much  of  its 
suitable  habitat  has  been  converted  to 
pastureland  or  row  crops. 

Marshallia  mohrii  maintains  itself 
only  in  areas  which  are  naturally  or 
artificially  cleared  and  probably  was 
maintained  naturally  through  occasional 
fire  or  local  soil  conditions  that 
promoted  a  grass-sedge  community 
(Krai  1983).  Mechanical  disturbance  of 
soil  if  unaccompanied  by  drainage  might 
prepare  openings  for  seeds  to  germinate 
(Krai  1983).  Research  into  this  aspect  of 
the  species'  biology  is  needed  in  order  to 
perpetuate  appropriate  habitat 
conditions. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Marshallia  mohrii  is  currently 
not  a  significant  component  of  the 
commercial  trade  of  native  plants; 
however,  the  species  has  potential  for 
horticultural  use  (McCartney  pers. 
comm.  1987)  and  publicity  from  its 
listing  could  generate  an  increased 
demand.  Taking  and  vandalism  pose 
two  risks  to  this  species  due  to  its 
visibility  when  in  flower  and 
accessibility  of  the  sites. 

C.  Disease  or  predation.  Although 
cattle  will  feed  on  Marshallia  mohrii 
(Krai  1983).  predation  is  not  thought  to 
be  a  signiHcant  threat  to  the  species. 
Marshallia  mohrii  is  not  known  to  be 
threatened  by  disease. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  There  are  no 
State  or  Federal  laws  protecting 
Marshallia  mohrii  or  its  habitat.  It  is 
unofficially  recognized  as  endangered  in 
Alabama  (Freeman  1984)  and  Georgia 
(T.  Patrick.  Georgia  Natural  Heritage 
Program,  pers.  comm.  1987).  The  Act 
would  provide  protection  (see 
"Available  Conservation  Measures" 
below)  and  encourage  active 
management  for  this  species.  Its  listing 
would  encourage  its  addition  to  the 
official  Ust  of  endangered  and 
threatened  plants  by  the  Georgia 
Department  of  Natural  Resources, 
thereby  affording  it  protection  under  the 
Wildflower  Preservation  Act  of  1973. 
This  legislation  prohibits  taking  of 
plants  from  public  land  (without  a 
permit)  and  regulates  the  sale  and 
transport  of  plants  within  the  State. 


E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Marshallia  mohrii  is  vulnerable  due  to 
its  limited  distribution  and  small  number 
of  individuals  at  many  of  the  sites.  Its 
survival  is  dependent  upon  the 
maintenance  of  prairie-like  openings 
(McDaniel  1981);  therefore,  woody 
succession  poses  an  insidious  threat  to 
this  species  and  its  habitat. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Marshallia 
mohrii  as  a  threatened  species. 
Threatened  status  seems  appropriate 
since  the  populations  are  not  imminently 
in  danger  of  destruction:  however. 
Marshallia  mohrii  is  not  currently 
protected  by  law  and.  if  protective 
measures  are  not  taken  for  this  species, 
it  could  become  endangered  in  the 
foreseeable  future.  Critical  habitat  is  not 
being  designated  for  the  reasons 
discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time. 
Publication  of  exact  locations  of 
Marshallia  mohrii  would  increase 
public  interest  and  possibly  lead  to 
additional  threats  to  the  species  from 
collecting  and  vandalism  (see  Factor  B 
in  the  "Summary  of  Factors"  section). 
Furthermore,  Marshallia  mohrii  would 
not  be  protected  from  taking  under  the 
Act  since  it  does  not  occur  on  lands 
under  Federal  jurisdiction.  No  benefit 
can  be  identified  through  critical  habitat 
designation  that  would  outweigh  these 
potential  threats.  The  State  agency 
(Alabama  Highway  Department)  which 
has  jurisdiction  over  some  of  this 
species'  habitat  has  been  notified  of  the 
plant's  locations  and  has  agreed  to  work 
with  the  Service  to  protect  Marshallia 
mohrii  on  the  rights-of-way.  The 
involved  private  landowners  will  be 
informed  of  the  location  and  importance 
of  protecting  this  species'  habitat. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  jeopardy 
standard.  Therefore,  it  would  not  be 
prudent  to  determine  critical  habitat  for 
this  species  at  this  time. 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  only  potential  Federal 
involvement  with  Marshallia  mohrii  at 
this  time  would  be  Federal  funds  or 
other  Federal  involvement  with  the 
highway  rights-of-way  maintenance. 
Highway  maintenance  crews  are 
working  cooperatively  with  the  Service 
to  find  rights-of-way  maintenance 
techniques  that  are  compatible  with 
protecting  this  Marshallia. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.71,  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 


import  or  export  any  threatened  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
Seeds  from  cultivated  specimens  of 
threatened  plant  species  are  exempt 
from  these  prohibitions  provided  that  a 
statement  of  "cultivated  origin"  appears 
on  their  containers.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  The  Act 
and  50  CFR  17.72  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  since  the  species  is  not  common 
in  cultivation  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Federal  Wildlife  Permit 
Office.  U.S.  Fish  and  Wildlife  Service, 
Washington,  DC  20240  (703/235-1903). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
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addressed  to  Field  Supervisor,  Jackson 
Field  Office  (see  ADDRESSES  sectionL 

National  Environmental  Policy  Act    ' 

The  Fish  and  Wildlife  Service  has  , 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244).  ] 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 


Species 


Soentrfic  nflme 


Common  name 


Historic  range 


Asteraceae— Aster  (amiy: 
Uarshaiha  mohrii 


Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
1.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17-{AMENDED1 

1,  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  Stat.  884;  Pub. 
L  94-359,  90  Stat.  911;  Pub.  L  95-632,  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq.\.  Pub. 
I„  9&-625, 100  Stat.  3500  (1986),  unless 
otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  ASTERACEAE.  to  the  List 
of  Endangered  and  Threatened  Plants: 


Thursday 
November  19,  1987 


§  17.12 
plants. 


Endangered  and  threatened 


(h)  *  *  * 


S       ^ 


statu* 


Whenlisled 


Critical 
Itabitat 


Special 

rules 


Monrs  B8rt>ara's-tMttons U.S.A.  (AL.  GA) T 


NA 


Part  IV 


Dated:  October  22, 1987. 
Susan  Recce. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc.  87-26715  Filed  11-18-87;  8:45  am) 

BILLING  CODE  4310-SS-M 


^^ 


The  President 


Proclamation  5743— African  American 
Education  Week,  1987 

Proclamation  5744— National  Family 
Caregivers  Week,  1987 
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Title  3— 

The  President 


|FR  Doc  87-28686 
Filed  11-18-87:  10:39  am) 
Billing  code  3195-01-M 


UMI 


Presidential  Documents 


Proclamation  5743  of  November  17,  1987 
African  American  Education  Week,  1967 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Because  teachers  are  among  the  most  important  role  models  in  our  society,  it 
is  truly  fitting  that  we  set  aside  African  American  Education  Week  to  encour- 
age young  African  Americans  to  pursue  careers  in  the  field  of  education. 

Americans  have  always  deeply  valued  the  rewards  and  the  advancement  that 
education  makes  possible.  No  task  is  more  vital  to  the  strength  and  security  of 
our  Nation  than  that  of  providing  good  education  for  all  our  citizens.  So  that 
America  continues  to  remain  a  land  of  (q)portunity  for  all  people,  we  should 
encourage  a  wide  representation  of  African  Americans  as  teachers  and 
continued  concern  for  African  American  students.  The  National  .Alliance  of 
Black  School  Educators  is  committed  to  these  goals.  By  inspiring  students  with 
a  vision  of  excellence,  we  can  loudi  the  lives  of  countless  youngsters  in 
present  and  future  generations  for  the  better. 

The  CcHigress,  by  Senate  Joint  Resohiticm  174,  has  designated  the  week 
beginning  November  15,  1987,  as  "African  American  Education  Week"  and 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  week. 

NOW,  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  November  15,  1987,  as 
African  American  Education  Week.  I  call  upon  officials  of  government  at 
every  level,  educators,  private  sector  groups,  and  all  Americans  to  observe 
this  week  with  appropriate  prog^ms,  ceremonies,  and  activities  in  support  of 
the  achievement  of  academic  excelloice  amtmg  African  Americans. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twelfth. 
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Proclamation  5744  of  November  17,  1987 

National  Family  Caregivers  Week,  1987 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  week  in  which  Thanksgiving  falls  is  a  most  appropriate  time  in  which  to 
pay  proud  and  grateful  tribute  to  the  millions  of  Americans  who  care  for  aging 
members  of  their  families.  The  care  these  family  members  offer  to  those  who 
once  cared  for  them,  or  who  share  other  ties  of  family  life  and  love,  is  a 
beautiful  reminder  for  all  of  us  of  the  strength  of  love,  of  selflessness,  and  of 
the  family. 

Many  family  caregivers  are  women — wives,  daughters,  and  daughters-in-law. 
Many  must  forego  employment  to  have  the  time  for  the  family  care.  Many  are 
aged  spouses,  and  some  are  in  need  of  care  themselves.  All  family  caregivers 
can  use  assistance  in  their  duties  and  respite  from  them.  Countless  families 
work  together  to  provide  care  for  aging  members,  sharing  expenses  and  aiding 
with  daily  tasks  such  as  hygiene,  medical  needs,  transportation,  shopping,  and 
household  maintenance. 

During  National  Family  Caregivers  Week  we  can  all  recognize  the  achieve- 
ments of  our  Nation's  devoted  family  caregivers  and  express  our  gratitude  to 
them  for  their  kindness,  compassion,  and  hard  work.  We  can  do  so,  of  course, 
both  in  word  and  in  deed,  helping  in  our  own  families,  among  our  friends,  and 
in  our  neighborhoods.  In  this  way  we  can  befriend,  honor,  and  show  our  love 
to  family  caregivers — and  to  the  elderly  family  members  and  other  senior 
citizens  who  have  done  so  much  for  us  and  for  our  communities  and  our 
country  through  the  years. 

The  Congress,  by  Public  Law  100-165,  has  designated  the  week  beginning 
November  22,  1987,  as  "National  Family  Caregivers  Week"  and  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
event. 

NOW.  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  November  22,  1987.  as 
National  Family  Caregivers  Week.  I  call  upon  the  people  of  the  United  States 
to  observe  this  occasion  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventeenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twelfth. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  Keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
pubfehed  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart907 

[Navel  Orange  Reg.  660] 

Navel  Oranges  Grown  in  Arizona  and 
Designsled  Part  of  Caiifomia; 
Umitation  of  Handling 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 


summary:  Regulation  660  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  November  20  through 
November  26. 1987.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
navel  oranges  with  the  demand  for  such 
oranges  during  the  period  specified  due 
to  the  marketing  situatitm  confronting 
the  orange  industry. 

DATES:  Regulation  660  (§  907.960)  is 
effective  for  the  period  November  20 
through  November  26, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  C  Martin,  Section  Head. 
Volume  Contrd  Programs.  Marketing 
Order  Administration  Branch.  F4V. 
AMS.  USDA.  Room  2528-S.  P.O.  Box 
98456.  Washington.  DC  20090-6456; 
telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  is  issued  under  Marketing 
Order  907  (7  CFR  Part  907),  as  amended, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
Caiifomia.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 


been  determined  to  be  a  "non-mafor'* 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  123  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulaticHi  under  the  navel 
orange  mariieting  order,  and 
approximately  4.0^  producers  in 
Caiifomia  and  Arizona.  Small 
agricultural  producers  have  l>een 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $100,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
great  majority  of  handlers  and 
producers  of  California-Arizona  navel 
oranges  may  be  classified  as  small 
entities. 

This  action  is  consistent  with  the 
marketing  policy  for  1987-88  adopted  by 
the  Navel  Orange  Administrative 
Committee  (Committee).  The  Conunittee 
met  publicly  on  November  17. 1987.  in 
Los  Angeles.  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  recommended. 
by  a  10  to  1  vote,  a  quantity  of  navel 
oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  the  market  is 
slow. 

Based  on  consideration  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
prorate  regulations,  the  Administrator  of 
the  AMS  has  determined  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 
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Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  To  effectuate  the  declared 
purposes  of  the  Act  it  is  necessary  to 
make  this  regulatory  provisicm  effective 
as  specified,  and  handlers  have  been 
apprised  of  such  provision  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements  and  orders, 
California,  Arizona,  Oranges  (navel). 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  907  is  amended  as 
follows; 

PART  907— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  aa 
amended;  7  U.S.C  601-674. 

2.  Section  907560  is  added  to  read  as 
follows: 

§907.960    Navel  Orange  Regulation  660. 
TTie  quantity  of  navel  oranges  grown 
in  Caiifomia  and  Arizona  which  may  be 
handled  during  the  period  November  20. 
1987.  through  November  26. 1987,  are 
established  as  follows: 

(a)  District  1:  765,000  cartons; 

(b)  District  2:  Unhmited  cartms; 

(c)  District  3:  85,000  cartons; 

(d)  District  4:  Unlimited  cartons. 
Dated:  November  18, 1987. 

Robert  C  Keeaey, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
|FR  Doc.  87-26946  Filed  11-19-87;  8:45  am) 
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7  CFR  Part  910 
(Lemon  Reg.  588) 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule^ 

SUMMARY:  Regulation  588  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
250.000  cartons  during  the  period 
November  22  through  November  28, 
1987.  Such  action  is  needed  to  balance 
the  supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

dates:  Regulation  588  (§  910.886]  is 
effective  for  the  period  November  22 
through  November  28. 1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
Raymond  C.  Martin.  Section  Head. 
Volume  Control  Programs.  Marketing 
Order  Administration  Branch.  F&V. 
AMS.  USDA.  Room  2523.  South  Building. 
P.O.  Box  96456.  Washington.  DC.  20090- 
6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under  i 
Executive  Order  12291  and  | 

Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility.  | 

This  regulation  is  issued  under   | 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910]  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act".  7  U.S.C.  601-674],  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 


will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1987-88.  The 
committee  met  publicly  on  November  17, 
1987.  in  Los  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended,  by  an  11  to  1  vote,  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  committee  reports  that  the  demand 
for  lemons  is  good. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice,  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California.  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  910.888  is  added  to  read  as 
follows: 

§  910.888    Lemon  Regulation  588. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  November  22 
through  November  28. 1987,  is 
established  at  250.000  cartons. 

Dated:  November  18, 1987. 
Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
|FR  Doc.  87-26945  Filed  11-19-87:  8:45  am] 

BtLUNG  CODE  3410-02-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  204 

{INS  Numt>er  1051-871 

Addition  of  New  Service  Office 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 

SUMMARY:  This  notice  adds  New  Delhi. 
India,  suboffice  of  Rome,  Italy,  District 
to  the  list  of  overseas  Service  office 
locations.  8  CFR  204.1(a)(2](iii) 
determines  the  jurisdiction  assumed  by 
consular  officers  who  are  authorized  to 
approve  Forms  1-130.  Petitions  for  Alien 
Relatives.  Consular  officers  located  in 
areas  where  an  Immigration  and 
Naturalization  Service  office  exists  are 
not  authorized  to  adjudicate  Forms  1- 
130.  The  opening  of  a  Service  office  in 
New  Delhi.  India,  rescinds  the  authority 
of  consular  officers  in  India  to  approve 
1-130  petitions.  This  notice  clarifies  that 
Form  1-130,  Petitions  for  Alien  Relatives, 
which  are  filed  by  petitioners  who 
reside  in  India  are  to  be  filed  at  the  INS 
office  at  New  Delhi  and  not  at  the 
American  consulate  office  located  in 
India. 
EFFECTIVE  DATE:  November  20, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yolanda  Sanchez-K.  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  425 1  Street  NW.. 
Washington.  DC  20536.  Telephone:  (202) 
633-5014. 

SUPPLEMENTARY  INFORMATION: 

Compliance  with  5  U.S.C.  553  as  to 
proposed  rulemaking  and  delayed 
effective  date  is  unnecessary  as  this 
amendment  merely  updates  the 
regulations  to  include  the  location  of  the 
new  overseas  office. 

In  accordance  with  5  U.S.C.  605(b].  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  8  CFR  Part  204 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements. 

This  order  constitutes  a  notice  to  the 
public  regarding  the  organization  of  the 
Service's  overseas  offices,  and  is  not  a 
rule  within  the  definition  of  section 
l(a](3]  of  E.0. 12291. 
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Accordingly.  Chapter  I  of  Title  8.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  204— PETITION  TO  CLASSIFY 
ALIEN  AS  RELATIVE  OF  A  UNITED 
STATES  CITIZEN  OR  AS  A 
PREFERENCE  HmfGRANT 

1.  The  authority  citation  for  Part  204 
continues  to  read  as  follows: 

Authority:  S  U.S.C.  1101. 1103. 1151. 1153. 
1154, 1182. 1255. 

2.  8  CFR  204.1(a)(2)(iii)  first  sentence 
is  amended  as  follows: 


S  204.1 

(a)  •  *  • 

(2)  *  *  * 

(iii)  *  *  *  American  consular  officers 
assisted  to  visa-issuing  posts  abroad 
except  those  in  Austria.  Gnrnany. 
Greece.  Hong  Kong.  India.  Italy.  Korea. 
Mexico,  The  Philippines,  Republic  of 
Panama.  Singapwe.  and  Thailand  are 
authorized  to  approve  1-130  petitions 
only  if  the  petitioner  is  residing  in  the 
area  over  which  these  consular  officers 
have  jurisdiction.  *  *  * 

Dated:  August  12, 1987. 
Richard  E.  Norton, 

Associate  Commissioner,  Examinations, 
Immigration  tmd  Naturalization  Service. 
IFR  Doc.  87-26783  Filed  11-19-87;  8:45  amj 

BILUNG  CODE  4410-10-11 


NUCL£AR  REGULATORY 
COMMISSION 

10  CFR  Parte  11  and  25 

Access  Authorization  Fee  Scftedule  for 
Licensee  Personnel 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  revise  the  fee  schedule 
charged  for  background  investigations 
of  licensee  personnel  who  require 
access  to  National  Security  Information 
and/or  Restricted  Data  and  access  to  or 
control  over  Special  Nuclear  Material. 
The  amendments  comply  with  current 
regulations  in  Parts  11  and  25  which 
provide  that  NRC  will  publish  fee 
adjustments  concurrent  with  notification 
of  any  change  in  the  rate  charged  the 
NRC  by  the  Office  of  Personnel 
Management  (0PM)  for  conducting  the 
investigations.  The  amendments  also 
make  a  minor  office  name  change  in  Part 
11,  and  make  a  conforming  change  in 
Part  25. 


EFFECTIVE  DATE:  November  2a  1987. 
FOR  FURTHER  INFORMATION  CONTACT. 

■'  Duane  G.  Kidd.  Chief.  Facilities  Security 
and  Operational  Support  Brangh, 
Division  of  Security,  Office  of 
Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
telephone  (301)  492-4122. 
SUPPLEMENTARY  INFORMATION:  The 
OPM  conducts  access  authorization 
background  investigations  for  the  NRC 
and  sets  the  rate  charged  for  these 
investigations.  On  May  1, 1967.  OPM 
increased  the  rate  that  it  charges  the 
NRC  for  conducting  access 
authorization  background 
investigations.  Since  the  fees  that  NRC 
charges  its  licensees  for  material  access 
authorizations  and  personnel  security 
clearances  are  dependent  on  the  rates 
charged  by  OPM  for  conducting  the 
background  investigations,  the  fee 
schedules  in  NRC  regulations  must  be 
amended  to  reflect  OPM's  rate  increase. 
OPM  has  increased  the  rate  it  charges 
for  background  investigations 
approximately  15  percent.  NRC  is 
passing  this  additional  cost  to  the 
licensees.  These  changes  comply  with 
current  regulations  in  Parts  11  and  25 
which  provide  that  NRC  will  publish  fee 
adjustments  concurrently  with 
notification  of  any  change  in  the  rate 
charged  the  NRC  by  the  OPM  for 
conducting  the  investigations. 

Additionally,  two  minor 
administrative  changes  have  been  made. 
Under  paragraph  11.16.  the  title  of  the 
NRCs  point  of  contact  for  withdrawing 
or  cancelling  a  request  for  an  access 
authorization  has  been  changed  from 
Chief.  Facilities  and  Personnel  Security 
Branch  to  Chief,  Personnel  Security 
Branch.  NRC  Division  of  Security,  and 
under  Appendix  A  of  Part  25.  an 
additional  footnote  has  been  added  to 
make  it  consistent  with  the  fee  schedule 
table  in  Part  11. 

Because  these  are  amendments 
dealing  with  agency  practice  and 
procedure,  the  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  do  not  apply  pursuant  to 
5  U.S.C.  553(b](A).  The  amendments  are 
effective  upon  publication  in  the  Federal 
Register.  Good  cause  exists  to  dispense 
with  the  usual  30-day  delay  in  effective 
date  because  the  amendments  are  of  a 
minor  and  administrative  nature  dealing 
w  ith  a  routine  adjustment  in  access 
authorization  fees  and  other  minor 
changes. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  regulation  is  the  type  of  action 


described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  regulation. 

Paperwork  Reduction  Act  Slatemenl 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  numbers  3150- 
0046  and  3150-0062. 

Regulatory  Analysts 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Pubhc  Document  Room.  1717  H 
Street  NW..  Washington.  DC  Single 
copies  of  the  analysis  may  be  obtairted 
from  Duane  G.  Kidd,  Division  of 
Security.  Office  of  Administration  and 
Resources  Management.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  telephone:  (301)  492-4124. 

Regulatory  Flexibility  CertificatioB 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Each  NRC  licensee  or  other 
organization  which  may  require  access 
to  classified  information  or  Spedal 
Nuclear  Material  in  connection  with  a 
license  or  application  for  a  license  will 
be  affected  by  this  final  rule.  L^ss  than 
14  entities  are  currently  required  to  meet 
the  requirements  of  10  CFR  Parts  11  and 
25.  Because  none  of  these  has  been 
determined  to  be  small  as  defined  by  the 
Regulatory  Flexibility  Act  of  1980,  the 
Commission  finds  that  this  rule  will  not 
have  significant  economic  impact  upon  a 
substantial  number  of  small  entities. 

List  of  Subjects 

10  CFR  Part  11 

Hazardous  materials — transportation. 
Nuclear  Materials,  Reporting  and 
recordkeeping  requirements.  Security 
measures.  Special  nuclear  material. 
Investigations. 

10  CFR  Part  25 

Classified  information.  Investigations, 
Penalty,  Reporting  and  recordkeeping 
requirements.  Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended. 
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the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  adopting  the  following  amendments  to 
10  CFR  Parts  11  and  25. 


,1 


PART  11— CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
EUGIBIUTY  FOR  ACCESS  TO  OR 
CONTROL  OVER  SPECIAL  NUCLEAR 
MATERIAL 

1.  The  authority  citation  for  Part 
continues  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948.  as 
amended  (42  (U.S.C.  2201):  sec.  201.  88  Stat. 
1242.  as  amended  (42  U.S.C.  5841). 

Section  11.15(e)  also  issued  under  sec.  501. 
85  Stat.  290  (31  U.S.C.  483a). 

2.  Section  11.15(e)  is  revised  to  read  as 
follows: 

§  11.15    Application  for  special  nuclear 
material  access  auttKMlzation.  j 

***** 

(e)(1)  Each  application  for  special 
nuclear  material  access  authorization, 
renewal,  or  change  in  level  must  be 
accompanied  by  the  licensee's 
remittance,  payable  to  the  U.S.  Nuclear 
Regulatory  Commission  according  to  the 
following  schedule: 

1.  NRC-U  requiring  full  field  in- 
vestigation. 

ii.  NRC-U  t>ased  on  certifica- 
tion of  comparable  full 
field  t>ackground  investiga- 
tion. 

lii.     NRC-U  or  R  renewal 

iv.     NRC-R 

V.  NRC-R  based  on  certifica- 
tion of  comparable  investi- 
gation. 

'  It  the  NRC  determines,  based  on  its  review  of  (vailabte 
data.  *at  a  h*  »e«  «westigation  s  necessay.  a  tee  rt 
J1.955   «»«    be    assessed    poor    to    the    conduct    ot    the 

""^^^  NRC  determines,  based  on  its  review  o»  availaWe 
data,  ttiat  a  Nadooal  Agency  Check  Investigation  «  neces- 
sary a  fee  o)  $15.00  wilt  be  assessed  poor  to  the  conduct 
ot  the  mvestwation;  however,  rt  a  hi"  field  mvestigation  is 
deemed  necessary  by  the  NRC  based  on  its  '"^ww  o; 
avaHabta  daU.  a  fee  ol  $1,995  wi«  be  assessed  poor  to  the 
conduct  ol  the  investigation.  , 

•  *  *  •  *  I 

3.  Section  11.16  is  revised  to  read  as 
follows: 

§11.16    Canceilation  of  request  for  special 
nudear  material  access  auttwrizatioa 

When  a  request  for  an  individual's 
access  authorization  is  withdrawn  or 
cancelled,  the  licensee  shall 
immediately  notify  the  Chief,  Personnel 
Security  Branch,  NRC  Division  of 
Security,  by  telephone,  so  that  the  full 
field  investigation  or  National  Agency 
Check  may  be  discontinued.  The  caller 
must  provide  the  full  name  and  date  of 
birth  of  the  individual,  the  date  of 
request,  and  the  type  of  access 
authorization  originally  requested  ("U" 
or  "R").  The  licensee  shall  prompt  y 


$1,955 


•15 

M5 

*0 


submit  written  connrmation  or  the 
telephone  notification  to  the  Personnel 
Security  Branch.  NRC  Division  of 
Security.  A  portion  of  the  fee  for  the  "U" 
special  nuclear  material  access 
authorization  may  be  refunded 
depending  upon  the  status  of  the  full 
field  investigation  at  the  time  of 
withdrawal  or  cancellation. 

PART  25— ACCESS  AUTHORIZATION 
FOR  LICENSEE  PERSONNEL 

4.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  Sees.  145. 161.  68  Stat.  942.  948, 
as  amended  (42  U.S.C.  2165,  2201);  sec.  201.  88 
Stat.  1242,  as  amended  (42  U.S.C.  5841);  E.O. 
10865,  as  amended.  3  CFR  1959-1963  Comp., 
p.  398  (50  U.S.C.  401,  note):  E.0. 12356.  47  FR 
14874,  April  6, 1982. 

Appendix  A  also  issued  under  96  Stat.  1051 
(31  U.S.C.  9071).  For  the  purposes  of  sec.  223, 
68  Stat.  958.  as  amended  (42  U.S.C.  2273); 
§5  25.13.  25.17(a),  25.33  (b)  and  (c)  are  issued 
under  161i.  68  Stat.  949,  as  amended  (42 
U.S.C.  2201(i));  and  SS  25.13  and  25.33(b)  are 
issued  under  sec.  161o,  68  Stat.  950.  as 
amended  (42  U.S.C.  2201(o)). 

5.  Appendix  A  is  revised  to  read  as 
follows: 

Appendix  A— Fees  for  NRC  Access 
Authorization 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100  and  110 

(Notice  1987-14] 

Contributions  to  and  Expenditures  by 
Delegates  to  National  Nominating 
Conventions 

agency:  Federal  Election  Commission. 
ACTION:  Final  rule:  Announcement  of 
effective  date. 


Category 


Fee 


Initial  "L"  Access  Authorization 

Reinstatement  of  "L"  Access  Au- 

ttiorization 

Extension    or    Transfer    of    "L" 

Access  Authorization 

Initial  "Q"  Access  Authorization 

Reinstatement  of  '"Q"  Access  Au- 

ttiorization 

Extension  or  Transfer  of  "Q" 


>$15 

'15 

M5 
1,955 

» 1.955 
*  1,955 


Mf  ttie  NRC  determines,  based  on  its 
review  of  available  data,  that  a  full  field  inves- 
tigation is  necessary,  a  fee  of  $1,955  will  be 
assessed  prior  to  ttie  conduct  of  the  investiga- 
tion. 

'  Full  fee  will  only  be  charged  if  investiga- 
tion is  required. 

Dated  at  Bethesda.  Maryland  this  4th  day 
of  November.  1987. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Stello,  )r.. 
Executive  Director  for  Operations. 

[FR  Doc.  87-26851  Filed  11-19-87;  8:45  am) 
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summary:  On  September  22. 1987  (52  FR 
35530),  the  Commission  published  the 
text  of  revised  regulations  governing  the 
role  of  delegates  and  delegate 
committees  in  the  Presidential  delegate 
selection  process.  11  CFR  110.14.  These 
regulations  implement  the  contribution 
and  expenditure  limitations  applicable 
to  delegates  and  delegate  committees, 
and  set  forth  the  reporting  obligations  of 
delegate  committees  under  the  Federal 
Election  Campaign  Act  of  1971,  as 
amended.  2  U.S.C.  431  et  seq.  The 
Commission  announces  that  these  rules 
are  effective  as  of  November  20, 1987. 
EFFECTIVE  DATE:  November  20. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street  NW..  Washington. 
DC  20463.  (202)  376-5690  or  toll  free 
(800)  424-9530. 

SUPPLEMENTARY  INFORMATION:  Section 
438(d)  of  Title  2.  United  States  Code, 
requires  that  any  rule  or  regulation 
prescribed  by  the  Commission  to 
implement  Title  2  of  the  United  States 
Code  be  transmitted  to  the  Speaker  of 
the  House  of  Representatives  and  the 
President  of  the  Senate  prior  to  final 
promulgation.  The  revisions  to  11  CFR 
110.14  and  the  conforming  amendments 
to  11  CFR  100.5, 110.1  and  110.2  were 
transmitted  to  Congress  on  September 
17. 1987.  Thirty  legislative  days  expired 
in  the  Senate  on  November  6, 1987  and 
in  the  House  of  Representatives  on 
November  9, 1987. 

Announcement  of  Effective  Date:  11 
CFR  100.5(e)(5).  llO.l(m).  110.2(j)  and 
110.14.  as  published  at  52  FR  35530  are 
effective  as  of  November  20. 1987. 

Dated:  November  16, 1987. 
Thomas  I.  loserialc. 
Vice  Chairman,  Federal  Election 
Commission. 
[FR  Doc.  87-26818  Filed  11-19-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  87-ASO-12] 

Proposed  Designation  of  Control  Zone 
and  Extension  of  Transition  Area  for 
Macicall  Army  Airfield,  NC 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  designates  a 
control  zone  to  encompass  airspace 
surrounding  Mackall  Army  Airfield  near 
Fort  Bragg.  North  Carolina,  and  amend 
the  existing  transition  area  with  an 
extension  needed  to  contain  an 
instrument  approach  procedure.  This 
action  will  allow  positive  control  of 
aircraft  operations  in  the  vicinity  of  the 
airport  during  instrument  meteorological 
conditions.  Airspace  affected  by 
designation  of  the  control  zone  extends 
upward  from  the  surface  of  the  ground 
within  a  five-mile  radius  of  the  airport, 
with  an  extension  needed  to  contain  IFR 
arrival  and  departure  operations. 
Airspace  affected  by  amending  the 
transition  area  extends  upward  from  700 
feet  above  the  surface  from  the  existing 
6.5-mile  radius  of  Mackall  AAF  and 
three  miles  either  side  of  the  295° 
bearing  from  the  Mackall  RBN  to  9.5 
miles  northwest  of  the  RBN.  The  control 
zone  is  planned  to  be  effective  on  a  part- 
time  basis  as  military  requirements 
dictate. 

EFFECTIVE  DATE:  0901  UTC,  March  10. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mel  Brock.  Airspace  Section,  Airspace 
and  Procedures  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta. 
Georgia  30320;  telephone:  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 
History 

On  September  15, 1987,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  designating  the  Mackall 
Army  Airfield,  North  Carolina,  Control 
Zone  and  amending  the  Transition  Area. 
This  action  will  provide  positive  control 
of  aircraft  operations  in  the  vicinity  of 
the  airport  during  instrument 
meteorological  conditions  (52  FR  36585). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  This  amendment  is  the 
same  as  that  proposed  in  the  notice. 


Sections  71.171  and  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  were 
republished  in  FAA  Handbook  7400.6C 
dated  January  2. 1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
a  control  zone  to  encompass  airspace 
surrounding  Mackall  Army  Airfield. 
North  Carolina,  and  amend  the  existing 
transition  area  for  an  instrument 
approach  surface. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  Control  zone. 
Transition  area. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  {14  CFR  Part  71}  is 
amended,  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510: 
E.0. 10854;  49  U.S.C.  106(g)  (Revised  Pub.  L. 
97-449.  January  12. 1983);  14  CFR  11.69. 

§71.171    (Amended] 

2.  §  71.171  is  amended  as  follows: 

Mackall  AAF.  NC  |New| 

Within  a  five-mile  radius  of  Mackall  AAF 
(Lat.  35°02'13"  N.,  Long.  79°29'54"  W.);  within 
three  miles  each  side  of  the  295°  bearing  from 
the  Mackall  RBN,  extending  from  the  five- 
mile  radius  zone  to  8.5  miles  northwest  of  the 
RBN.  This  control  zone  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/  Facility  Directory. 

§  71.181    (Amended] 

3.  S  71.181  is  amended  as  follows: 


Mackall  AAF,  NC  (Revised) 

That  airspace  extending  upward  from  700 
feel  above  the  surface  within  a  6.5-mile 
radius  of  Mackall  AAF  (Lat.  35°02'13"  N.. 
Long.  79'29'54"  W.);  within  three  miles  each 
side  of  the  295°  bearing  from  the  Macisall 
RBN.  extending  from  the  6.5  mile  radius  to  9.5 
miles  northwest  of  the  RBN;  excluding  that 
portion  that  coincides  with  the  Southern 
Pines,  North  Carolina,  transition  area. 

Issued  in  East  Point,  Georgia,  on  November 
5, 1987. 

WUliam  D.  Wood, 

Acting  Manager.  Air  Traffic  Division. 

Southern  Region. 

[FR  Doc.  87-26770  Filed  11-19-87;  8:45  am) 

BILLING  CODE  4S10-I3.4I 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
15  CFR  Part  376 
IDocicet  No.  71014-7214] 

Export  of  Foreign  Products 
Incorporating  U.S.  Origin  Parts, 
Components,  and  Materials 

agency:  Export  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce. 
action:  Final  rule. 

summary:  On  March  23, 1987,  Export 
Administration  published  a  final  rule  (52 
FR  9147)  revising  the  parts  and 
components  provision  of  the  Export 
Administration  Regulations.  The  parts 
and  components  revision  provided 
guidance  on  when  authorization  is 
required  for  shipments  of  foreign-made 
products  with  U.S.  origin  content  and 
established  new  criteria  for  exempting 
shipments  from  authorization 
requirements.  This  rule  was  reviewed  by 
other  U.S.  Government  agencies, 
including  the  Departments  of  Defense, 
State,  and  Energy,  prior  to  issuance. 

Among  the  features  of  that  ule  is  an 
exemption  from  control  if  the  U.S. 
content  does  not  exceed  25%  by  value 
and  the  destination  is  listed  in 
Supplement  Nos.  2  or  3  to  Part  373  of  the 
Export  Administration  Regulations. 

This  rule  amends  the  Export 
Administration  Regulations  by 
stipulating  that  the  25%  exemption  does 
not  apply  to  nationals  of  countries  in 
Country  Groups  Q,  W,  Y  or  Z,  to  entitles 
controlled  in  fact  by  countries  in 
Country  Groups  Q,  W.  Y  or  Z.  or  to 
entities  controlled  in  fact  by  nationals  of 
countries  in  Country  Group  Q,  W,  Y  or 
Z.  Shipments  to  these  natio.'>.als  or 
entities  are  exempt  from  control  only  if 
the  U.S.  content  is  both  10%  or  less  and 
$10,000  or  less. 
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Another  feature  of  the  March  23  rule 
was  an  exemption  from  obtaining  prior 
written  approval  for  the  shipment  of 
foreign-made  products  containing  U.S. 
origin  parts,  components,  and  materials 
if  the  total  U.S.  content  in  a  single  unit 
of  the  foreign  product  does  not  exceed 
the  highest  General  License  CLV  dollar 
value  limit  for  Country  Groups  T  and  V 
that  applies  to  the  content.  regardleMof 
the  new  country  of  destination. 
However,  since  the  publication  of  the 
March  23  rule,  the  GLV  dollar  value 
limit  for  computers  has  been  raised  and 
other  GLV  increases  are  likely,  resulting 
in  the  eligibility  of  some  products  not 
intended  to  be  included  under  this 
exemption.  Therefore,  this  rule  also 
removes  this  exemption  provision  from 
the  Regulations. 

EFFECTIVE  DATES:  This  rule  is  effective 
November  20. 1987.  except  that  the 
revision  to  §  376.12(a)(2)  is  effective 
December  21. 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
John  Black  or  Patricia  Muldonian.  Office 
of  Technology  and  Policy  Analysis. 
Export  Administration.  Department  of 
Commerce.  Washington.  DC  20230 
(Telephone:  (202)  377-2440). 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291.  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  SSOl  et 

3.  Because  a  notice  ot  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
6031a)  and  604(a)  of  the  Regulatory  i 
Flexibility  Act  (5  U.S.C.  603(a)  and  I 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared.  I 

4.  Section  13(a)  of  the  Export       ' 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.  app..  2412(a)).  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  552),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 


APA  requirements  becau^^e  it  involves  a 
foreign  and  military  affairs  functions  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  or  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 
Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Vincent  Greenwald.  Office 
of  Technology  and  Policy  Analysis. 
Export  Administration.  Department  of 
Commerce.  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subjects  in  15  CFR  Part  376 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  are  amended  as  follows: 


PART  376-1  AMENDED] 

1.  The  authority  citation  for  Part  376 
continues  to  read  as  follows: 

Authority:  Pub.  L  96-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.].  as  amended  by  Pub. 
L  97-145  of  December  29. 1981  and  by  Pub.  L 
99-64  of  July  12. 1985:  E.0. 12525  of  July  12, 
1985  (50  PR  28757.  July  16, 1985). 

2.  Section  376.12  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(3)  and 
adding  paragraphs  (a)(4)  and  (h).  as 
follows: 

§376.12    Part*,  components,  and  materials 
in  foreign-made  products. 
«        *        •        *        * 

(a)  *  *  • 

(2)  If  at  the  time  of  export  of  the 
foreign  product  to  the  new  country  of 
destination,  the  U.S.  content  could  be 
exported  from  the  United  States  to  the 
new  destination  under  General  License 
G-DEST  or  to  an  eligible  country  under 
G-COM: 

(3)  If  the  U.S.  content  value  is  both 
10%  or  less  and  $10,000  or  less^  or 

(4)  If  the  U.S.  content  value  is  25%  or 
less,  and  the  ultimate  destination  of  the 
foreign  product  is  a  country  listed  in 
Supplement  Nos.  2  or  3  to  Part  373 
(excluding  Ethiopia.  Lebanon,  and 
Nicaragua),  and  the  ultimate  consignee 
of  the  foreign  product  is  not  one  of  the 
following: 

(i)  An  entity  that  the  exporter  knows 
or  has  reason  to  know  is  controlled  in 
fact  by  a  government  in  Country  Groups 
Q.  W.  Y  or  Z; 


(ii)  A  national  of  a  country  in  Country 
Groups  Q.  W.  Y  or  Z;  and 

(iii)  An  entity  controlled  in  fact  by 
nationals  of  a  country  in  Country 
Groups  Q,  W.  Y  or  Z. 

Note:*  *  * 
•        «         *        *        * 

(h)  Controlled  in  fact.  (1)  For  purposes 
of  this  section,  "controlled  in  fact" 
means  the  authority  or  ability  of  a 
government  or  national  to  establish, 
directly  or  indirectly,  the  general 
policies  or  to  control,  directly  or 
indirectly,  the  day-to-day  operations  of 
the  entity. 

(2)  An  entity  will  be  presumed  to  be 
controlled  in  fact  by  a  government  or 
national,  subject  to  rebuttal  by 
competent  evidence,  when  such 
government: 

(i)  Owns  or  controls  more  than  50%  of 
the  outstanding  voting  stock  of  the 
corporation; 

(ii)  Has  the  authority  and  the  ability  to 
name  or  control  the  votes  of  a  majority 
of  the  members  of  the  board  of  directors 
of  the  corporation; 

(iii)  Has  control  or  other  powers  to 
name  the  management  of  the 
corporation;  or 

(iv)  Has  powers  similar  to  those  listed 
in  paragraphs  (h)(2).  (i).  (ii)  or  (iii)  of  this 
section  with  regard  to  unincorporated 
entities. 

(3)  An  agency,  department,  diplomatic 
mission,  or  consular  mission  of  a 
government  will  be  presumed  to  be 
controlled  in  fact  by  such  government. 

Dated:  November  17, 1987. 
Vincent  F.  DeCaln, 

Deputy  Assistant  Secretary  for  Export 
Administration. 
[FR  Doc.  87-26826  Filed  11-19-87;  8:45  am] 

BILUNG  COOE  SSIO-OT-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1015 

Exemption  on  Investigatory  Records 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Final  rule. 


'In  calculating  the  U.S.  content  value  for  these 
exemptions,  do  not  include  parts,  components,  or 
materials  that  could  be  exported  from  the  United 
States  to  the  new  country  of  destination  under 
Cenernl  License  G-DEST. 


SUMMARY:  The  Freedom  of  Information 
Reform  Act  of  1986  changed  the 
statutory  provision  concerning  the 
investigatory  records  exemption.  The 
Commission  is  changing  a  part  of  its 
regulations  to  reflect  the  statutory 
change. 

EFFECTIVE  OATE:  December  21, 1987, 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  L.  Jennings.  Office  of  the  General 
Counsel.  Consumer  Product  Safety 


Commission.  Washington.  DC  20207; 
telephone  (301)  492-6980. 

SUPPLEMENTARY  INFORMATION:  On 

October  27. 1986.  Congress  enacted  the 
Freedom  of  Information  Reform  Act  of 
1986.  (Pub.  L.  99-570.  Title  I.  Subtitle  N. 
sections  1801  to  1802. 100  Stat.  3207-48) 
This  Act  changed  the  language  of 
exemption  7  of  the  Freedom  of 
Information  Act.  5  U.S.C.  552(b)(7).  Since 
the  Commission's  regulation  pertaining 
to  exemption  7  follows  the  language  of 
the  statute,  it  is  necessary  to  revise  the 
regulation. 

List  of  Subjects  in  16  CFR  Part  1015 

Information.  Records.  Administrative 
practice  and  procedure. 

Accordingly,  the  Commission  amends 
16  CFR  Part  1015  as  follows: 

PART  1015— [AMENDED] 

(1)  The  authority  citation  for  16  CFR 
Part  1015  continues  to  read  as  follows: 

Authority:  15  U.S.C.  2051. 15  U.S.C.  1261, 15 
U.S.C.  1471. 15  U.S.C.  1211, 15  U.S.C.  1191,  5 
U.S.C.  552. 

(2)  In  §  1015.16.  paragraph  (g)  is 
revised  to  read  as  follows: 

§  1015.16    Exemptions  (5  U.S.C.  552(b)). 
*         *         •         »         • 

(g)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information 

(1)  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings. 

(2)  would  deprive  a  person  of  a  right  to  a 
fair  trial  or  an  impartial  adjudication,  (3) 
could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy,  (4)  could  reasonably 
be  expected  to  disclose  the  identity  of  a 
confidential  source,  including  a  State, 
local,  or  foreign  agency  or  authority  or 
any  private  institution  which  furnished 
information  on  a  confidential  basis,  and. 
in  the  case  of  a  record  or  information 
compiled  by  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source.  (5) 
would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law.  or  (6) 
could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 


Dated:  November  16, 1987. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  87-26782  Filed  11-19-87:  8:45  am) 

BILUNO  CODE  635$-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

32  CFR  Part  891 

Civilian  Personnel,  Security  Program 

agency:  Department  of  the  Air  Force. 
Department  of  Defense. 
action:  Final  rule. 


summary:  The  Department  of  die  Air 
Force  is  amending  Title  32.  Chapter  VII 
of  the  CFR  by  removing  Part  891. 
Civilian  Personnel.  Security  Program. 
The  source  document.  AFR  40-732.  has 
been  revised.  This  rule  is  removed 
because  it  has  limited  applicability  to 
the  general  public.  This  action  is  the 
result  of  departmental  review.  The 
intended  effect  is  to  insure  that  only 
regulations  which  substantially  affect 
the  public  are  maintained  in  the  Air 
Force  portion  of  the  Code  of  Federal 
Regulations. 

EFFECTIVE  DATE:  December  21, 1987. 
for  FURTHER  INFORMATION  CONTACT: 
Ms.  Patsy  J.  Conner.  Air  Force  Federal 
Register  Liaison  Officer.  SAF/ 
AADAQD,  Pentagon.  Washington.  DC 
20330-1000.  telephone  (202)  693-2166. 

Authority:  10  U.S.C.  8013. 
SUPPLEMENTARY  INFORMATION: 
PART  891— [REMOVED] 

Accordingly.  32  CFR.  Chapter  VII.  is 
amended  by  removing  Part  891. 
Patsy  J.  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer 
|FR  Doc.  87-26775  Filed  11-19-87;  8:45  am] 

BILUNG  COOE  3910-01-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61 1  and  675 

(Docket  No.  61225-7052] 

Groundfish  of  ttie  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  closure  and  request 
for  comments. 


SUMMARY:  NOAA  announces  the 
following  closures  to  prevent  over- 


fishing for  sablefish  and  "other  rockfish" 
under  provisions  of  the  Fishery 
Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  (BSAI)  Area 
(FMP):  (1)  Close  the  Bering  Sea  area  to 
foreign  and  domestic  fishing  for  these 
species.  (2)  prohibit  foreign  trawling  in 
area  51.  and  (3)  prohibit  foreign 
longlining  souUi  of  55°  north  latitude  and 
east  of  170°  west  longitude.  Groundfish 
are  apportioned  according  to  the 
regulations  implementing  the  FMP.  The 
intent  of  this  action  is  to  assure  optimum 
use  of  these  groundfish  while  conserving 
sablefish  and  rockfish  stocks. 

DATES:  This  notice  is  effective  at  noon. 
November  16. 1987.  Alaska  Standard 
Time  (AST),  until  midnight,  AST, 
December  31, 1987.  Comments  will  be 
accepted  through  December  2,  1987. 
ADDRESS:  Comments  should  be  mailed 
to  Robert  W.  McVey.  Director,  Alaska 
Region.  National  Marine  Fisheries 
Service.  P.O.  Box  1668,  Juneau.  AK 
99802.  or  be  delivered  to  Room  453. 
Federal  Building.  709  West  Ninth  Street. 
]uneau.  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  E.  Smoker  (Resource  Management 
Specialist.  NMFS),  907-58ft-7230. 

SUPPLEMENTARY  INFORMATION:  The  FMP 

governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
FMP  was  developed  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
and  implemented  by  rules  appearing  at 
50  CFR  611.93  and  Part  675.  The  total 
allowable  catches  (TACs)  for  various 
groundfish  species  are  apportioned 
initially  among  domestic  annual  harvest 
(DAH),  reserves,  and  total  allowable 
level  of  foreign  fishing  (TALFF).  The 
reserve  amount,  in  turn,  is  to  be 
apportioned  to  DAH  and/or  TALFF 
during  the  fishing  year,  under  50  CFR 
611.93(b)  and  675.20(b).  As  soon  as 
practicable  after  April  1,  June  1,  August 
1,  and  on  such  other  dates  as  are 
necessary,  the  Secretary  of  Commerce 
apportions  to  DAH  all  or  part  of  the 
reserve  that  he  finds  will  be  harvested 
by  U.S.  vessels  during  the  remainder  of 
the  year,  except  that  part  or  all  of  the 
reserve  may  be  withheld,  if  an 
apportionment  would  adversely  affect 
the  conservation  of  groundfish  resources 
or  prohibited  species. 

The  initial  specifications  of  domestic 
annual  processing  (DAP)  for  1987  were 
based  on  the  needs  of  the  U.S.  industry 
as  projected  by  the  Director,  Alaska 
Region,  NMFS  (Regional  Director). 
Certain  species,  including  sablefish  and 
rockfish.  are  considered  fully  utilized  by 
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DAP;  and  bvcatch  amounts,  only,  are 
made  available  to  JVP  and  TALFF.  After 
fifteen  percent  of  TAG  was  placed  in  the 
non-specific  reserve,  as  required  at 
S  675.20(a)(3),  the  initial  specification  for 
the  Bering  Sea  subarea  sablefish  DAP 
was  determined  to  be  3,145  mt  and  for 
the  Bering  Sea  subarea  rockfish  DAP, 
382  mt  (52  FR  37464,  October  7, 1987). 

Directed  DAP  fishing  for  sablefish  in 
the  Bering  Sea  subarea  was  closed  on 
August  15, 1987  (52  FR  31032,  August  19, 
1987).  Up  to  a  dozen  catcher/processor 
trawlers,  several  catcher/processor 
longliners.  and  an  unknown  number  of 
trawlers  and  longliners  delivering  fish  to 
shore  plants  have  continued  to  fish  for 
pollock.  Pacific  cod,  Greenland  turbot 
and  Pacific  ocean  perch  (POP).  In  recent 
weeks,  substantial  byc«tch  amounts  of 
sablefish  and  rockfish  have  been 
reported;  the  current  DAP  amounts  for 
each  of  these  species  has  been 
exceeded,  and  current  TAG  amounts 
have  been  reached.  When  the  TAG  of 
any  Bering  Sea  subarea  species  is  taken, 
regulations  require  that  all  domestic 
vessels  operating  in  that  area  discard 
that  species  in  the  same  manner  as 
required  for  prohibited  species. 

The  current  Resource  Assessment 
Document  (RAO)  for  the  BSAI  indicates 
that  for  Bering  Sea  area  sablefish, 
abundance  has  increased  and  the  stocks 
are  at  historical  highs:  the  recommended 
acceptable  biological  catch  (ABG)  for 
next  year  is  3,900  mt.  Bering  Sea 
rockfish  stocks  are  considered  stable, 
but  due  to  changes  in  calculation 
procedures  the  recommended  TAG  for 
1988  is  only  350  mt.  i 

Notice  of  Closure  ' 

Under  S  675.20(a)(8),  when  the 
Regional  Director  determines  that  the 
TAG  of  any  target  species  has  been 
achieved  prior  to  the  end  of  the  fishing 
year,  the  Secretary  will  publish  a  notice 
in  the  Federal  Register  requiring  that 
species  be  treated  as  prohibited  species 
for  the  remainder  of  the  fishing  year. 
The  Regional  Director  has  determined 
that  the  TACs  for  sablefish  and  for 
rockfish  have  been  reached.  Based  on 
information  in  the  RAD  and  an  analysis 
of  bycatches  in  ongoing  DAP  fisheries. 
he  has  also  determined  that  further 
catches  of  each  species  should  be 
avoided.  Tlierefore,  further  retention  of 
sablefish  and  rockfish 'by  DAH 
fishermen  in  the  Bering  Sea  subarea 
must  cease  effective  noon,  AST, 
November  16, 1987. 

Under  S  675.20(a)(9),  the  Secretary 
may  also  limit  directed  fishing  for  other 
groundfish  by  any  method  that  will 
prevent  overfishing  trf  the  species  for 
which  TAG  is  achieved.  Substantial 
sablefish  bycatch  amounts,  in  many 


cases  just  short  of  the  percentage  (20 
percent)  of  catch  that  legally  constitutes 
directed  fishing,  have  been  reported  by 
certain  vessels  in  virtually  every  DAP 
fishery  (all  gear  types  and  target 
species)  after  the  August  15  closure  to 
directed  fishing  for  sablefish.  However, 
recent  catch  reports  from  other  domestic 
vessels,  and  observer  data  from  foreign 
and  joint  venture  vessels  suggest  that 
such  high  bycatches  are  not  necessary. 
It  is  considered  probable  that  if 
domestic  vessels  are  not  given  the 
opportunity  to  retain  sablefish.  but  are 
forced  to  promptly  sort  them  and  return 
them  to  the  sea.  sablefish  bycatches 
would  be  on  the  order  of  one  to  five 
percent.  For  this  reason,  and  given  the 
improved  status  of  sablefish  stocks 
described  in  the  current  RAD,  the 
Regional  Director  is  allowing  fishing  for 
other  groundfish  to  continue  based  on 
his  findings  that  (1)  there  is  no 
significant  risk  of  biological  harm  to 
sablefish.  and  (2)  there  is  no  risk  of 
socioeconomic  harm  to  authorized  users 
of  sablefish.  Should  later  evidence  be 
received  that  sablefish  catches  and 
discards  remain  high  in  certain  fisheries, 
the  Secretary  could,  under  S  675.20(a)(9). 
limit  directed  fishing  for  other 
groundfish  by  any  method  including 
area  closures,  gear  restrictions,  or 
prohibition  of  directed  fishing  on  certain 
species  in  order  to  prevent  overfishing 
of  sablefish. 

The  only  domestic  fishery  which 
could  be  expected  to  take  more  than 
insignificant  amounts  of  rockfish  is  that 
for  POP.  However,  recent  DAP  catch 
reports  indicate  that  it  is  possible  to 
conduct  target  fisheries  on  POP  in  the 
Bering  Sea  subarea  without  significant 
bycatches  of  rockfish.  Therefore,  the 
Regional  Director  is  allowing  fishing  to 
continue  for  POP  based  on  his  findings 
that  (1)  there  is  no  significant  risk  of 
biological  harm  to  rockfish,  and  (2)  the 
risk  of  socioeconomic  harm  to 
authorized  users  of  rockfish,  who  are 
also  the  chief  users  of  POP,  is  less  than 
if  directed  fishing  for  POP  were  closed. 

Under  §  611.93(b)(3)(ii)(A),  if  the 
amoaat  of  "other  species"  or  any  target 
species  except  sablefish,  turbots,  or 
Pacific  cod  that  is  apportioned  to  the 
fishery  will  be  reached,  the  Secretary 
will  prohibit  foreign  trawling  in  all  or 
part  of  the  management  area  until 
January  1.  If  the  amount  of  sablefish, 
turbots  or  Pacific  cod  that  is 
apportioned  to  the  fishery  will  be 
reached,  the  Secretary  will  prohibit 
foreign  fishing  in  all  or  part  of  the 
management  area  until  January  1. 

Although  the  foreign  fishery  catch  to- 
date  of  sablefish  is  only  8  mt  of  a  TALFF 
apportionment  of  40  mt,  and  of  rockfish 
is  only  2.3  mt  of  an  apportionment  of  9 


mt,  under  current  NOAA  interpretation 
of  the  Magnuson  Act.  U.S.  harvesters 
have  priority  access  to  available 
amounts  of  TAG  including  amounts 
apportioned  to  TALFF.  Under  this 
interpretation,  amounts  of  the  TAG 
apportioned  to  DAH  fisheries  are  not 
limited  on  those  fisheries  as  long  as 
amounts  apportioned  to  TALFF  remain 
unharvested.  Since  DAH  harvests  of 
sablefish  and  rockfish  have  reached 
their  respective  TACs  established  for 
the  Bering  Sea  subarea.  the  amounts  of 
sablefish  and  rockfish  apportioned  to 
the  fishery  have  been  reached. 

Historical  data  indicate  that  in  the 
fourth  quarter  of  the  year  significant 
foreign  trawl  catches  of  sablefish  and 
rockfish  have  been  made  only  in  the 
area  south  of  53  degrees  norUi  latitude 
and  west  of  172  degrees  west  longitude, 
an  area  already  closed  to  foreign  fishing. 
Based  on  areas  of  reported  domestic 
catch  and  U.S.  observer  data  on  foreign 
catches,  the  most  likely  area  in  which 
sablefish  and  rockfish  catches  may  be 
encountered  by  the  foreign  trawl  fleet  is 
in  area  51  of  the  Bering  Sea,  Foreign 
trawling  in  other  areas  of  the  Bering  Sea_ 
is  expected  to  result  in  insignificant 
catches  of  sablefish  or  rockfish. 
Therefore,  in  order  to  protect  sablefish 
and  rockfish  stocks,  foreign  trawling  in 
area  51  is  prohibited  effective  noon, 
AST.  November  16. 1987.  for  the 
remainder  of  the  year. 

Historical  data  indicate  that  in  the 
fourth  quarter  of  the  year  catches  of 
sablefish  by  foreign  longliners  in  the 
area  north  of  55  degrees  north  latitude 
and  west  of  170  degrees  west  longitude 
are  statistically  insignificant.  Therefore, 
in  order  to  protect  sablefish  stocks, 
foreign  longlining  is  prohibited  south  of 
55  degrees  north  latitude  and  east  of  170 
degrees  west  longitude,  effective  noon. 
AST,  November  16  for  the  remainder  of 
the  year. 

Under  50  GFR  611.11(c),  all  species  of 
fish  which  a  foreign  fishing  vessel  has 
not  been  specifically  allocated  or 
authorized  to  retain,  including  fish 
caught  or  received  in  excess  of  any 
allocation  or  authorization,  are 
prohibited  species.  The  total  catch  of 
sablefish  and  rockfish  has  reached  their 
authorized  TACs;  therefore  further 
sablefish  and  rockfish  catches  by 
foreign  vessels  must  be  treated  as 
prohibited  species  and  discarded  in 
accordance  with  §  611.11.  effective 
noon.  AST.  November  16, 1987.  for  the 
remainder  of  the  year. 

Comments  and  Responses 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  finds  for  good  cause 
that  it  is  impractical  and  contrary  to  the 


public  interest  to  provide  pnoTjiSi'ice 
and  comment.  Immediate  effettveness 
of  this  notice  is  necessary  to  prevent 
possible  harm  to  sablefish  and  rockfish 
stocks  and  to  allow  U.S.  and  foreign 
fishermen  to  continue  fishing  for 
groundfish.  However,  interested  persons 
are  invited  to  submit  comments  in 
writing  to  the  address  above  for  15  days 
after  the  effective  date  of  this  notice. 


Classification 

This  action  is  taken  under  the 
authority  of  50  GFR  611.93(b)(3)(ii)(A). 
675.20(b)  and  675.20(a)(7)  and  complies 
with  Executive  Order  12291. 

list  of  Subjects  in  50  CFR  Parts  611  and 
675 

Fish.  Fisheries,  Reporting  and 
recordkeeping  requirements. 


Authority:  16  J.S.C  160  el  seq. 
Dated:  November  17, 1987. 
Bill  Powell, 

Executive  Director.  National  Marine 

Fisheries  Service. 

(FR  Doc.  87-26811  Filed  11-17-87: 1:02  pmj 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  pcior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Parts  1864, 1900. 1927, 1951, 
1955,  and  1956 

Debt  Settlement;  Community  and 
Business  Programs 

agency:  Farmers  Home  Administration, 

USDA. 

action:  Proposed  rule. 


summary:  The  Farmers  Home 
Administration  (FmHA)  is  proposing  to 
amend  the  Agency's  policies  and 
procedures  governing  the  debt 
settlement  of  Community  Program  Loans 
and  insured  Business  and  Industry 
Loans.  The  proposed  rule  is  necessary  to 
comply  with  section  1309  of  the  Food 
Security  Act  of  1985,  Public  Law  (Pub. 
L)  99-198.  The  intended  effect  of  this 
action  is  to  remove  debt  settlement 
actions  appropriate  to  Community  and 
Business  Programs  from  the  present 
regulation  to  a  new  regulation.  The  new 
Community  and  Business  Programs 
regulation  will  eliminate  the  numerous 
restrictions  and  time  intervals  for  debt 
settlement  contained  in  the  present 
regulation. 

DATES:  Comments  must  be  received  on 
or  before  December  21, 1987. 

ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Directives  and  Forms  Management 
Branch,  Farmers  Home  Administration, 
U.S.  Department  of  Agriculture,  Room 
6348.  South  Agriculture  Building, 
Washington,  DC  20250.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
during  regular  work  hours  at  the  above 
address.  The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  OMB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Submit  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Attention: 
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Desk  Officer  for  the  Farmers  Home 
Administration,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  G.  Wieferich,  Senior  Loan  Officer, 
Program  Management  Branch, 
Community  Facilities  Division,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture,  Room  6316,  South 
Agriculture  Building,  Washington,  DC 
20250;  telephone  (202)  382-1490. 
SUPPLEMENTARY  INFORMATION: 

Classirication 

This  proposed  action  has  been 
reviewed  under  USDA  procedures 
established  in  Departmental  Regulation 
1512-1,  which  implements  Executive 
Order  12291,  and  has  been  determined 
to  be  nonmajor.  The  proposed  action  is 
not  likely  to  result  in  any  of  the 
following:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more,  (b)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions,  or  (c) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Environmental  Impact 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190;  an  Environmental  Impact 
Statement  is  not  required. 

Intergovernmental  Review 

This  change  affects  the  following  • 
FmHA  programs  as  listed  in  the  catalog 
of  Federal  Domestic  Assistance: 

Sec. 

10.414    Resource,  Conservalion  and 
Development  Loans. 

10.418  Water  and  Waste  Disposal  Systems 
for  Rural  Communities. 

10.419  Watershed  and  Flood  Prevention 
Loans. 

10.422  Business  and  Industry  Loans. 

10.423  Community  Facility  Loans. 

These  programs  are  subject  to  the 
provisions  of  Executive  Order  12372 


which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (Cite  7  CFR  Part  3015,  Subpart 
V,  48  FR  29112,  June  24, 1983;  49  FR 
22675,  May  31, 1984;  50  FR  14088,  April 
10, 1985,  as  appropriate  and  any 
subsequent  notices  that  may  apply). 

Regulatory  Flexibility  Act 

FmHA  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  the  action  will  not 
affect  a  significant  number  of  small 
entities  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601). 

Background 

Debt  settlement  for  Community  and 
Business  Programs  is  governed  by  the 
Consolidated  Farm  and  Rural 
Development  Act  (CONACT)  (7  U.S.C. 
1921-1996).  The  major  reason  for 
removing  debt  settlement  actions 
appropriate  to  Community  and  Business 
Programs  from  the  present  regulation  to 
a  new  regulation  is  to  comply  with 
section  1309  of  the  Food  Security  Act  of 
1985  (Pub.  L.  99-198).  Pub.  L.  99-198 
provides  the  Secretary  with  greater 
flexibility  in  administering  the  debt 
settlement  claims  for  Community  and 
Business  Programs,  including 
compromise,  adjustment,  cancellation, 
and  chargeoff  actions.  In  addition,  the 
proposed  action  will  correct 
inconsistencies,  delete  obsolete 
material,  clarify  wording  and,  where 
applicable,  update  references  in  other 
program  regulations.  The  changes  will 
result  in  more  efficient  service  to  the 
publia,  while  continuing  protection  of 
the  Government's  interest. 

A  summary  of  proposed  major 
changes  are  as  follows: 

(1)  Part  1864  (FmHA  Instruction  456.1) 
is  revised  to  remove  settlement  of  debts 
owed  under  Community  and  Business 
Programs.  These  programs  are  now 
covered  under  a  new  Subpart  C  of  Part 
1956  of  this  chapter. 

(2)  The  following  regulations  are  to  be 
amended  to  reference  the  new  Subpart 
C  of  Part  1956  of  this  chapter: 
Subpart  B  of  Part  1900 

Subpart  A  of  Part  1927 
Subpart  A  of  Part  1951 
Subpart  A  of  Part  1955 

(3)  Subpart  C  of  Part  1956  will  be 
added.  The  policy  and  authority  for  thf 
settlement  of  debts  and  claims  for 
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Community  and  Business  Programs  in 
Part  1864  (FmHA  Instruction  456.1)  will 
now  be  in  Subpart  C  of  Part  1956. 
Provisions  of  section  1309  of  the  Food 
Security  Act  of  1985  (Pub.  L  9»-198)  are 
to  be  added  and  the  general  policies  will 
be  further  clarified.  The  major  proposed 
changes  from  Part  1864  are: 

(a)  Section  1956.105  clarifies  the 
definitions  of  settlement,  compromise, 
adjustment,  cancellation,  chargeoff, 
debtor,  security,  servicing  official,  and 
United  States  Attorney. 

(b)  Section  1956.109(a)  states  that  a 
debL  to  be  eligible  for  settlement,  must 
be  due  and  payable  under  the  terms  of 
the  note  or  other  instrumenL  or  because 
of  acceleration  by  written  notice,  unless 
the  debt  is  to  be  cancelled  without 
application  or  charged  off. 

(c)  Section  1956.109(b)  provides 
additional  guidance  on  the  disposition  of 
security  prior  to  the  date  of  application 
for  settlement 

(d)  Section  195ai09(d)  provides  for 
County  Committee  review  and  approval 
of  all  proposed  settlement  actions 
except  the  cancellation  of  debts 
discharged  in  bankruptcy  or  when  a 
claim  has  been  referred  to  a  United 
States  Attorney  under  §  1956.112(d). 

(e)  Section  1956.109(f)  provides  for  the 
use  of  Form  FmHA  1956-1.  "Application 
for  Settlement  of  Indebtedness,"  for  all 
settlement  actions. 

(f)  Section  1956.110  clarifies  the 
settlement  of  accounts  where  joint 
debtors  are  involved. 

(g)  Section  1956.111  provides  guidance 
on  the  adjustment  of  debts  when 
debtors  are  in  bankruptcy. 

(h)  Section  1956.112  has  been 
expanded  to  provide  that  a  settlement 
will  not  be  approved  when  an 
investigation  of  fiscal  irregularity  is 
pending. 

(i)  Section  1956.118  expands  the 
approval  authority  of  the  State  Director 
from  $25,000  to  $50,000. 

(j)  Section  1956.124  eliminates  the 
$20,000  limitation  on  debts  that  can  be 
compromised  or  adjusted  even  though 
the  debtor  may  have  the  ability  to  pay  in 
full. 

(k)  Section  1956.124(a)  revises  the 
maximum  period  of  time  during  which 
payments  on  adjustment  offers  should 
be  made  from  three  to  five  years. 

(1)  Section  1956.124(d)  authorizes  an 
increase  from  $250  to  $600  in  the 
discount  for  cost  of  litigation  and 
administration  when  the  cost  of 
collecting  the  debt  does  not  justify 
enforced  collection  of  the  entire  amount. 

(m)  Section  1956.130  eliminates  the 
requirement  that  debts  be  due  and 
payable  five  years  before  they  can  be 
cancelled. 


(n)  Section  1956.130(b)(1)  clarifies  that 
in  cases  of  bankruptcy  the  debt  is  not 
discharged  if  the  debtor  has  executed  a 
new  promise  to  pay  prior  to  discharge. 

(o)  Section  1956.130(b)(4)  eliminates 
the  requirement  that  disappeared 
debtors  be  absent  for  at  least  five  years 
before  debt  can  be  cancelled. 

(p)  Section  1956.136(b)  eliminates  the 
consideration  of  good  faith  and  the 
requirement  that  nonjudgment  debts  of 
more  than  $20,000  be  due  and  payable 
five  years  before  chargeoff. 

(q)  Section  1956.136(b)(3)  provides 
clarification  for  chargeoff  of 
nonjudgment  debts  of  deceased  or 
disappeared  debtors,  or  when  it  is 
impossible  or  impractical  to  obtain  the 
debtor's  signature. 

(r)  Section  1956.138  clarifies  the  steps 
to  be  taken  in  processing  the  approval 
or  rejection  of  debt  settlement 
applications. 

(s)  Section  1956.139  clarifies  the 
methods  for  receipt  and  application  of 
collections  from  debt  settlement 
agreements. 

(t)  Section  1956.148  provides  an 
exception  authority  whereby  the 
administrator  may.  in  individual  cases, 
make  an  exception  to  any  provision 
when  it  is  determined  that  application  of 
the  provision  would  adversely  affect  the 
Government's  interest 

List  of  Subjects 

7  CFR  Part  1864 

Accounting,  Loan  programs — 
Agriculture,  Rural  areas. 

7  CFR  Part  1900 

Appeals.  Credit 

7  CFR  Part  1927 

Accounting,  Administrative  practice 
and  procedure.  Credit,  Loan  programs — 
Agriculture,  Rural  areas. 

7  CFR  Part  1951 

Account  Servicing,  Credit  Loan 
programs — Housing  and  community 
development.  Mortgages. 

7  CFR  Part  1955 

Foreclosure,  Government  acquired 
property. 

7  CFR  Part  1956 

Accounting.  Loan  programs — 
Agriculture,  Rural  areas. 

Accordingly,  FmHA  proposes  to 
amend  Chapter  XVIII,  Title  7,  Code  of 
Federal  Regulations  as  follows: 

PART  1864— DEBT  SETTLEMENT 

1.  The  authority  citation  for  Part  1864 
continues  to  read  as  follows: 


Authority:  7  U.S.  C.  1989;  42  U.S.C.  148a  5 
use.  301:  31  use.  3711:  7  CFR  2.23;  7  CFR 
2.70. 

2.  Section  1864.1  is  revised  to  read  as 
follows: 

S  1864.1    Purpose  and  scope. 

This  part  sets  forth  the  policies  and 
procedures  for  settlement  of  debts  owed 
the  United  States  and  administered  by 
the  Farmers  Home  Administration 
(FmHA)  under  any  of  its  programs, 
except  Farmer  Program  loans,  Housing 
loans.  Community  Program  loans, 
insured  Business  and  Industry  loans, 
nonprogram  (NP)  loans.  Economic 
Opportunity  (EO)  loans,  and  claims 
against  third  party  converters.  This 
regulation  does  not  cover  releases  from 
personal  liability  in  transfer  or 
voluntary  conveyance  cases.  Debts 
owed  under  Farmer  Programs  or  Single 
Family  Housing  programs  will  be  settled 
in  accordance  with  Subpart  B  of  Part 
1956  of  this  chapter.  Debts  owed  under 
Community  Programs  and  the  insured 
Business  snd  Industry  Program  will  be 
settled  in  accordance  with  Subpart  C  of 
Part  1956  of  this  chapter.  Settlement  of 
claims  against  third  party  converters 
and  settlemefibof  nonprogram  (NP) 
loans,  Economic  Opportunity  (EO) 
loans,  and  Housing  loans  other  than 
Single  Family  Housing  is  not  authorized 
under  this  part  and  proposed 
settlements  of  these  types  of  claims 
should  be  submitted  to  the  National 
Office  for  settlement  pursuant  to  the 
Federal  Claims  Collection  Standards,  4 
CFR  Parts  101-105. 

PART  1900— GENERAL 

3.  The  authority  citation  for  Part  1900 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480:  S 
U.S.C.  301:  7  CFR  2.23:  7  CFR  2.70. 

Subpart  B— Farmers  Home 
Administration  Appeal  Procedure 

4.  Section  1900.51  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  1900.51    General 

***** 

(b)  Debt  settlement  actions  found  in 
Part  1864  (FmHA  Instruction  456.1), 
Subpart  B  of  Part  1956  of  this  chapter  or 
Subpart  C  of  Part  1956  of  this  chapter. 


PART  1927-FEDERAL  STATUTE  OF 
LIMITATIONS 

5.  The  authority  citation  for  Part  1927 
continues  to  read  as  follows; 
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Authority:  7  U.S.C.  1989:  42  U.S.C.  1480  5 
U.S.C.  301,  7  CFR  2.70. 

Subpart  A— Federal  Statute  of 
Limitations 

6.  Section  1927.7  is  amended  by 
revising  paragraph  (c)(3)  to  read  an 
follows: 

§  1927.7    Servicing  contract  claims. 

*         *         *         «         > 

t'^l  *  *  *  .  « 

(3)  Settling  the  debt  according  to  Part 

1864  of  this  chapter  (FmHA  Instruction 

456.1)  or  Subpart  C  of  Part  1956  of  this 

chapter  when  the  borrower  is  eligible;  or 


PART  1951— SERVICING  AND 
COLLECTIONS 

7.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989:  42  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70.        | 

I 

Subpart  A— Account  Servicing  Policies 

8.  Section  1951.15  is  amended  by 
revising  paragraph  (e)  to  read  as  i 
follows;  I 

§  1951.15    Return  of  paid-in-full  or  satisfied 
notes  to  borrower. 

•        *        *        •        * 

(e)  Debt  settlement  case.  See  Part  1864 
of  this  chapter  (FmHA  Instruction  456.1) 
or  Subpart  B  or  C  of  Part  1956  of  this 
chapter  for  the  handling  of  notes  in  debt 
settlement  cases. 


Subpart  B — Collections 

9.  Section  1951.51  is  amended  tjy 
revising  paragraph  (a)  to  read  as 
follows: 

§  1951.51    Purpose. 

(a)  Checks,  money  orders,  and  similar 
items  to  be  remitted  as  payments  on 
accounts  of  Farmers  Home 
Administration  (FmHA)  should  be  made 
payable  to  the  FmHA,  except  that  offers 
in  compromise  of  judgment  accounts 
authorized  in  Part  1864  of  this  chapter 
(FmHA  Instruction  456.1),  or  Subparts  B 
and  C  of  Part  1956  of  this  chapter,  will 
be  made  payable  to  the  Treasurer  of  the 
United  States  and  transmitted  to  the 
State  Director  for  referral  to  the 
appropriate  United  States  Attorney 
through  the  representative  of  the  Office 
of  the  General  Counsel  (OGC).  All 
collection  items  in  any  form  other  than 
coin  and  currency  will  be  accepted 
subject  to  collection,  that  is,  subject  to 
the  items  being  paid.  Any  remittance 
items  which  currently  are  not  payable 
including  postdated  checks,  will  not  be 


accepted  for  payment  on  indebtedness 
due  FmHA.  When  such  items  are 
received,  they  will  be  returned 
immediately  to  the  remitter. 


PART  1955— PROPERTY 
MANAGEMENT 

10.  The  authority  citation  of  Part  1955 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2.2223;  7  CFR  2.70. 

Subpart  A— Liquidation  of  Loans 
Secured  by  Real  Estate  and 
Acquisition  of  Real  and  Ctiattel 
Property 

11.  Section  1955.18  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  1955.18    Actions  required  after 
acquisition  of  property. 

•        •        •        »        • 

[f]  Unsatisfied  account.  Farmer 
Program  loan  borrowers  will  be  sent  a  ^ 
letter  similar  to  exhibit  F  of  this  subpart 
(available  in  any  FmHA  office).  If 
unsatisfied  account  balances  cannot  be 
settled  in  accordance  with  Part  1864  of 
this  chapter  (FmHA  Instruction  456.1)  or 
Subpart  C  of  Part  1956  of  this  chapter 
the  account  will  be  reclassified  to 
collection-only  by  submitting  Form 
FmHA  404-1,  "Case  Reclassification,"  to 
the  Finance  Office.  After  reclassification 
to  collection-only.  Form  FmHA  450-10. 
"Advice  of  Borrower's  Change  of 
Address  or  Name,"  or  for  Multiple 
Family  Housing,  Form  FmHA  1944-54. 
"Multiple  Family  Housing  Change  of 
Borrower  Name/Case  Number/Project 
Number/Loan  Number,"  will  be 
submitted  to  the  Finance  Office  to 
furnish  the  borrower's  new  address,  if 
known.  Collection-only  accounts  will  be 
serviced  in  accordance  with  §  1951.7  of 
Subpart  A- of  Part  1951  of  this  chapter. 


PART  1956— DEBT  SETTLEMENT 

12.  The  Authority  citation  of  Part  1956 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
U.S.C.  301;  31  U.S.C.  3711:  7  CFR  2.23;  7  CFR 
2.70. 

13.  Subpart  C  of  Part  1956  consisting 
of  §§  1956.101  through  1956.148,  is  added 
to  read  as  follows: 

Subpart  C— Debt  Settlement— Community 
and  Business  Programs 

Sec. 

1956.101  Purpose. 

1956.102  Application  of  policies. 
1956.103-1956.104    [Reserved] 
1956.105    Definitions. 
1956.106-1956.108    [Reserved] 


Sec. 

1956.109  General  requirements  for  debt 
settlement. 

1956.110  Joint  debtors. 

1956.111  Debtors  in  bankruptcy. 

1956.112  Debts  ineligible  for  settlement. 
1956.113-1956.117    [Reserved] 
1956.118    Approval  authority. 
1956.119-1956.123    [Reserved] 
1956.124    Compromise  and  adjustment. 
1956.125-1956.129    [Reserved] 
1956.130    Cancellation. 
1956.131-1956.135    (Reserved] 

1956.136  Chargeoff. 

1956.137  [Reserved] 

1956.138  Processing. 

1956.139  Collections. 
1956.140-1956.141    [Reserved] 

1956.142    Delinquent  adjustment  agreements. 

1956.143-1956.144    [Reserved] 

1956.145    Disposition  of  essential  FmHA 

records. 
1956.146-1956.147    [Reserved] 
1956.148    Exception  authority. 
1956.149-1956.150    [Reserved] 

Subpart  C— Debt  Settlement- 
Community  and  Business  Programs 

§  1956.101    Purpose. 

This  subpart  delegates  authority  and 
prescribes  policies  and  procedures  for 
debt  settlement  of  Water  and  Waste 
Disposal  System  loans;  Community 
Facility  loans;  Association  Recreation 
loans;  Watershed  loans  and  advances; 
Resource,  Conservation  and 
Development  loans;  Rural  Renewal 
loans;  and  insured  Business  and 
Industry  loans. 

§  1956.102    Application  of  policies. 

If  a  debt  is  eligible  for  settlement,  the 
debt  settlement  authorities  of  the 
Farmers  Home  Administration  (FmHA) 
should  be  explained  and  the  privileges 
thereof  extended  to  the  debtor.  All 
debtors  are  entitled  to  impartial 
treatment  and  uniform  consideration 
under  this  subpart.  Accordingly.  FmHA 
personnel  charged  with  any 
responsibility  in  connection  with  debt 
settlement  will  adhere  strictly  to  the 
authorizations,  requirements,  and 
limitations  in  this  subpart. 

§§  1956.103-1956.104    [Reserved] 

§  1956.105    Definitions. 

(a)  Settlement.  The  compromise, 
adjustment,  cancellation,  or  chargeoff  of 
a  debt  owed  to  FmHA.  The  term 
"settlement"  is  used  for  convenience  in 
referring  to  compromise,  adjustment, 
cancellation,  or  chargeoff  actions, 
individually  or  collectively. 

(b)  Compromise.  The  satisfaction  of  a 
debt,  including  a  release  of  liability,  by 
the  acceptance  of  a  lump-sum  payment 
of  less  than  the  total  amount  owed  on 
the  debt. 
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(c)  Adjustment.  The  satisfaction  of  a 
debt,  including  a  release  of  liability, 
when  acceptance  is  conditioned  upon 
completion  of  payment  of  the  adjusted 
amount  at  a  specific  future  time  or 
times,  with  or  without  the  payment  of 
any  consideration  when  the  adjustment 
offer  is  approved.  An  adjustment  is  not 
a  final  settlement  until  all  payments 
under  the  adjustment  agreement  have 
been  made. 

(d)  Cancellation.  The  final  discharge 
of  a  debt  with  a  release  of  liability. 

(e)  Chargeoff.  To  write  off  a  debt  and 
terminate  all  servicing  activity  without  a 
release  of  liability.  This  is  not  a  final 
discharge  of  the  debt,  but  rather  a 
decision  upon  the  part  of  the  agency  to 
remove  the  debt  from  agency 
receivables. 

(f)  Debtor.  The  borrower  of  loan  funds 
under  any  of  the  FmHA  programs 
specified  in  §  1956.101  of  this  subpart. 

(g)  Security.  All  that  serves  as 
collateral  for  the  FmHA  loan(s). 
including,  but  not  limited  to,  revenues, 
tax  levies,  municipal  bonds,  and  real 
and  chattel  property. 

(h)  Servicing  official.  The  FmHA 
official  who  is  primarily  responsible  for 
servicing  the  account. 

(i)  United  States  Attorney.  An 
attorney  for  the  United  States 
Department  of  Justice. 

§§1956.106-1956.108    [Reserved] 

§  1956.109    General  requirements  for  debt 
settlement 

(a)  Debt  due  and  payable.  The  debt  or 
any  extension  thereof  on  which 
settlement  is  requested  must  be  due  and 
payable  under  the  terms  of  the  note  or 
other  instrument,  or  because  of 
acceleration  by  written  notice  prior  to 
the  date  of  application  for  settlement, 
unless  the  debt  is  to  be  cancelled 
without  application  under  §  1956.130(b) 
or  charged  off  under  §  1956.136  of  this 
subpart. 

(b)  Disposition  of  security.  Ordinarily, 
all  security  will  be  disposed  of  prior  to 
the  date  of  application  for  settlement. 
There  are  exceptions: 

(1)  It  may  be  necessary  to  abandon 
security  through  the  debt  settlement 
process.  For  example,  a  community  may 
be  rendered  uninhabitable  by  a  toxic  or 
hazardous  substance.  In  such  cases, 
debt  settlement  may  proceed  provided 
the  servicing  official  determines: 

(i)  That  further  collection  efforts  with 
^  respect  to  the  security  in  question  would 
be  ineffective  or  uneconomical, 

(ii)  That  it  is  in  the  best  interests  of 
the  Government  to  proceed  with  debt 
settlement, 

(iii)  That  the  proposal  otherwise 
meets  the  requirements  appropriate  to 


the  type  of  settlement  under 
consideration,  and 

(iv)  The  approval  of  the  Administrator 
is  obtained. 

(2)  A  servicing  action  may  have  been 
carried  out  which  resulted  in  a  less  than 
complete  disposition  of  security.  For 
example,  the  Government  may  have 
consented  to  a  voluntary  sale  of  a 
debtor's  real  and  chattel  property 
without  reference  to  other  security, 
which  might  include,  but  is  not  limited 
to;  An  additional  lien  on  revenue,  a  third 
party  pledge  of  security,  or  a  pledge  of 
personal  liability.  In  such  cases,  debt 
settlement  may  proceed  provided  the 
requirements  of  §  1956.109(b)(1)  of  this 
subpart  are  met. 

(3)  Security  can  be  retained  under  the 
compromise  and  adjustment  offers  as 
specified  in  §  1956.124  of  this  subpart. 

(4)  Settlement  of  a  claim  against  an 
estate  will  be  based  on  the  recovery  that 
may  reasonably  be  expected,  taking  into 
consideration  such  items  as  the  security, 
costs  of  administration,  allowances  of 
minor  children  and  surviving  spouse, 
allowable  funeral  expenses,  dower  and 
courtesy  rights,  and  specific 
encumbrances  on  the  property  having 
priority  over  claims  of  the  Government. 

(c)  Proceeds  from  the  sale  of  security. 
Proceeds  from  the  sale  of  security  must 
be  applied  on  the  debtor's  account, 
taking  into  consideration  the  disposition 
requirements  of  any  grant  agreement, 
prior  to  the  date  of  application  for 
settlement,  except  when  security  is 
retained  as  provided  for  in  §  1956.109(b) 
of  this  subpart.  Debtors  will  not  be 
allowed  to  sell  security  and  use  the 
proceeds  as  part  or  all  of  the  debt 
settlement  offer. 

(d)  County  Committee  review. 
Proposed  settlement  actions  will  be 
reviewed  by  the  County  Committee 
except  for  the  cancellation  of  debts 
discharged  in  bankruptcy  under 

§  1956.130(b)(1)  of  this  subpart  or  when 
a  claim  has  been  referred  to  a  United 
States  Attorney  under  S  1956.112(d)of 
this  subpart.  No  settlement  shall  be 
approved  if  it  is  more  favorable  to  the 
debtor  than  recommended  by  the 
County  Committee. 

(e)  Assistance  from  Office  of  General 
Counsel  (OGC).  When  necessary.  State 
Directors  will  obtain  advice  from  OGC 
in  handling  proposed  debt  settlement 
actions. 

(f)  Format.  Form  FmHA  1956-1. 
"Application  for  Settlement  of 
Indebtedness."  will  be  utilized  for  all 
settlement  actions  under  this  subpart. 

§1956.110    Joint  debtors. 

Settlements  may  not  be  approved  for 
one  joint  debtor  unless  approved  for  all 
debtors.  Joint  debtors  includes  all 


parties,  individuals,  and  organizations, 
who  are  legally  liable  for  payment  of  the 
debt. 

(a)  Individual  settlement  offers  from 
joint  debtors  can  be  accepted  and 
processed  only  as  a  joint  offer.  A 
separate  Form  FmHA  1956-1  will  be 
completed  by  each  debtor  unless  the 
debtors  are  members  of  the  same  family 
and  all  necessary  financial  information 
on  each  debtor  can  be  shown  cleariy  on 
a  single  application. 

(b)  If  one  of  the  joint  debtors  is 
deceased  or  has  received  a  dischsrge  of 
the  debt  in  bankruptcy,  or  if  the 
whereabouts  of  one  of  the  debtors  is 
unknown,  or  it  is  otherwise  impossible 
or  impractical  to  obtain  the  signature  of 
the  debtor,  the  application  for  settlement 
may  be  "accepted  without  that  debtor's 
signature  if  it  contains  adequate 
information  on  each  of  the  debtors  to 
justify  settlement  of  the  debt  as  to  each 
of  the  debtors.  The  name  of  the  debtor 
requesting  settlement  will  be  shown  at 
the  top  of  Form  FmHA  1956-1  followed 
by  name  and  status  of  the  other  debtor. 
For  example,  "John  Doe,  joint  debtor 
with  Bill  Doe,  deceased." 

(c)  Joint  debtors  must  be  advised  that 
all  debtors  will  remain  liable  for  the 
balance  of  the  debt  until  any  payment(s) 
due  under  the  joint  offer  have  been 
made. 

f  1956.1 1 1    Debtors  in  bankruptcy. 

FmHA  personnel  do  not  have  the 
authority  to  accept  or  reject  a 
reorganization  plan  on  behalf  of  the 
United  States  for  debtors  filing  under 
Chapter  9,  Chapter  11,  or  Chapter  13 
when  the  plan  calls  for  a  part  of  the 
FmHA  debt  to  be  forgiven. 

(a)  Plans  submitted  by  debtors  under 
Chapters  9, 11,  and  13  must  be  sent  by 
the  servicing  official  to  the  State 
Director  who  will  refer  them  to  the 
United  States  Attorney  through  OGC. 
When  the  plan  calls  for  the  adjustment 
of  a  debt  to  FmHA,  the  State  Director 
will  obtain  the  advice  of  the 
Administrator  before  providing  OGC 
with  a  recommendation  on  acceptance 
or  rejection  of  the  plan. 

(b)  The  United  States  Attorney  will 
advise  the  State  Director,  through  OGC, 
as  to  approval  or  rejection  of  the 
debtor's  reorganization  plan.  The  State 
Director  will  then  notify  the  Finance 
Office  by  memorandum  of  the  terms  and 
conditions  of  the  bankruptcy 
reorganization  plan,  including  any 
adjustment  of  the  debt. 

§  1956.1 12    Debts  ineligible  for  settlement 

Debts  will  not  be  settled: 

(a)  If  referral  to  the  Office  of  Inspector 
General  (OIG)  and/or  to  the  OGC  is 
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contemplated  or  pending  because  of 
suspected  criminal  violation,  or 

(b)  If  civil  action  to  protect  the 
interests  of  the  Government  b 
contemplated  or  pending,  or 

(c)  If  an  investigation  for  suspected 
fiscal  irregularity  is  contemplated  or 
pending,  or 

(d)  When  a  claim  has  been  referred  to 
or  a  judgment  has  been  obtained  by  the 
United  States  Attorney  and  the  debtor 
requests  settlement,  the  servicing 
ofllcial  will  explain  to  the  debtor  that 
the  United  States  Attorney  has 
exclusive  jurisdiction  over  the  claim  or 
judgment,  and  therefore.  FmHA  has  no 
authority  to  agree  to  a  settlement  offer. 
If  the  drf>tor  wishes  to  make  a 
settlement  offer,  it  must  be  submitted 
with  any  related  payment  dirpctly  to  the 
United  States  Attorney  for  ^ 
consideration. 

§§  1956w1t3-1»S&117    [fteMrvwtl 

§1»S6.t1«    Approval  authority. 

District  Directors  cannot  approve  debt 
settlement  actions.  Therefore,  they  will 
make  no  statements  to  a  debtor 
concerning  the  action  that  may  be  taken 
upon  a  debtor's  application.  Subject  to 
this  subpart,  the  compromise, 
adjustment,  cancellation,  or  chargeoff  of 
debts  will  be  approved  or  rejected: 

(a)  By  the  State  Director  when  the 
outstanding  balance  of  the  indebtedness 
involved  in  the  settlement  is  less  then 
$50,000,  including  principal,  interest,  and 
other  charges.  i 

(b)  By  the  Administrator  or  his     I 
designee  when  the  outstanding  balance 
of  the  indebtedness  involved  in  the 
settlement  is  $50,000  or  more,  including 
principal,  interest,  and  other  charges. 

§  1»SS.11»-1«5«.t23    intMfVMll 

§1956.124    CoaipfomiMantfadiustment 

Nonjudgment  debts  may  be 
co.nnproraised  or  adjusted  upon 
application  of  the  deblar(s).  or  if  the 
debtor  is  an  individual  and  unable  to 
act.  upon  application  of  the  guardia^n, 
executor,  or  administrator  of  the 
debtor's  estate. 

(a)  General  provisions.  Debts, 
regardless  of  the  amount,  may  be 
compromised  or  adjusted  subject  to  the 
following: 

(1)  The  debt  or  any  extension  thereof 
on  which  compromise  or  adjustment  is 
requested  is  due  and  payable  under  the 
terms  of  the  note  or  other  instrument,  or 
because  of  acceleration  by  written 
notice,  prior  to  the  date  of  application 
for  settlement. 

(2)  The  period  of  time  during  which 
payments  on  adjustment  offers  are  to  be 
made  cannot  exceed  five  years  without 
the  approval  of  the  Administrator. 


(3)  Efforts  will  be  made  to  avoid 
applications  for  settlement  in  which 
debtors  offer  a  specified  amount 
payable  upon  notice  of  approval  of  the 
proposed  settlement. 

(b)  Debtor's  abi/ity  to  pay.  In 
evaluating  the  debtor's  settlement 
application,  it  is  essential  that  rebable 
information  be  obtained  in  sufficient 
detail  to  assure  that  the  offer  accurately 
reflects  the  debtor's  abihty  to  pay.  The 
debtor's  income,  expenses,  and 
nonsecurity  assets  are  critical  factors  in 
determining  the  type  of  settlement  and 
the  amount  which  the  debtor  can 
reasonably  be  expected  to  offer.  Critical 
information  should  include  the 
following: 

(1)  The  debtor's  total  present  income 
from  all  sources  will  be  determined,  bi 
addition,  careful  consideration  will  be 
given  to  the  probable  sources,  amount, 
and  stability  of  income  to  be  received 
over  a  reasonable  period  of  years.  For 
individuals,  public  welfare  assistance 
and  pensions,  including  old  age 
pensions  and  pensions  received  by 
veterans  for  pensionable  disabilities  will 
not  be  considered  as  sources  of  funds 
with  which  to  make  compromise  and 
adjustment  offers. 

(2)  The  debtor's  operation  and 
maintenance  expenses,  and.  in  the  case 
of  individuals,  probable  living  expenses. 

(3]  The  priority  of  payments  on  debts 
to  third  parties. 

(4]  When  the  debtor  is  largely 
dependent  on  income  from  an 
occupation  in  which  manual  labor  is 
required,  age  and  health  oi  the 
individual  are  vital  factors  in 
determining  the  ability  to  pay.  The 
number  in  the  debtor's  family,  their  ages 
and  condition  of  health,  will  also  be 
weighed  in  determining  the  ability  to 
pay.  However,  when  the  debtor's 
income  is  from  investments,  business 
enterprises,  or  management  efforts,  age 
and  health  of  both  iivdividual  and  family 
are  of  less  importance. 

(5)  The  value  of  the  debtor's  assets  in 
relation  to  debts  and  liens  of  third 
parties  is  important  in  determining  the 
debtor's  ability  to  pay.  It  is  recognized 
that  debtors  must  retain  a  reasonable 
equity  in  essential  nonsecurity  property 
in  order  to  continue  normal  operations 
and,  in  the  case  of  an  individual,  to  meet 
family  living  expenses  over  a  period  of 
years.  Under  this  policy  a  reasonable 
equity  in  a  modest  nonsecurity 
homestead  occupied  by  the  debtor. 
\A.hether  or  not  exempt  from  levy  and 
execution  will  not  be  considered  as 
available  for  offer  in  settlement. 
Nonsecurity  property  whidi  is  in  excess 
of  minimum  business  and/or  family 
living  needs  and  which  is  not  exempt 
fiom  leVy  and  execution  should  be 


considered  when  determining  the 
debtor's  abihty  to  pay. 

(c)  Debtor  unable  to  pay  rnfaH.  Debts 
may  be  compromised  or  adjusted  tmi 
security  pn^)er1y  retained  by  the  debtor, 
provided: 

(1)  The  debtor  is  una  We  to  pay  the 
indebtedness  in  full,  and 

(2)  The  debtor  has  offered  an  amount 
equal  to  the  present  fair  market  value  of 
all  security  or  facility  financed,  and 

(3)  The  debtor  has  offered  any 
additional  amount  which  the  debtor  is 
able  to  pay,  and 

(4)  The  total  amount  offered 
represents  a  reasonable  determination 
of  the  debtor's  ability  to  pay. 

(d)  Debtor  able  to  pay  in  full  but 
refuses  to  do  so.  If  the  debtor  has  the 
ability  to  pay  in  full  but  refuses  to  do  so. 
debts  may  be  compromised  or  adjusted 
and  security  property  retained  by  the 
debtor  under  certain  conditions: 

(1)  The  OGC  advises  that  the 
Government  is  unable  to  enforce 
collection  in  full  within  a  reasonable 
time  by  enforced  collection  proceedings, 
and  the  amount  offered  represents  a 
reasonable  settlement  considering: 

[i)  Availability  of  assets  or  income 
which  may  be  realized  by  enforced 
collection  proceedings,  considering  the 
applicable  exemptions  available  to  the 
debtor  under  State  and  Federal  law,  and 

(ii)  Inheritaixce  prospects  within  5 
years,  and 

(iii)  Likelihood  of  debtor  obtaining 
nonexempt  property  or  income  within  5 
years  out  of  which  there  could  be 
collected  a  substantially  larger  som  than 
the  amount  of  the  present  offer,  and 

(iv)  Uncertainty  as  to  the  price  that 
the  security  or  other  proper^  will  bring 
at  forced  sale,  or 

(2)  There  is  a  real  doubt  concerning 
the  Government's  ability  to  prove  its 
case  in  court  for  the  full  amount  of  the 
debt,  and  the  amount  offered  represents 
a  reasonable  settlement  considering: 

(i)  The  probability  of  prevailing  on  the 
legal  issues  invc^ed.  and 

(ii)  The  probability  of  proving  facts  to 
establish  full  or  partial  recovery,  with 
due  regard  to  the  availability  of 
witnesses  and  other  pertinent  factors, 
and 

(iii)  The  probable  antount  of  court 
costs  and  attorney's  fees  which  may  be 
assessed  against  the  Government  if  it  is 
unsuccessful  in  litigation,  or 

(3)  When  the  cost  of  collecting  the 
d(;bt  does  not  justify  enforced  collection 
of  the  full  amount.  In  si>ch  cases,  the 
amount  accepted  in  compromise  or 
adjustment  may  reflect  an  appropriate 
discount  for  administrative  and  litigious 
costs  of  collection.  Such  discount  will 
not  exceed  $600  unless  the  OGC  advises 
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that  in  the  particular  case  a  larger 
discount  is  appropriate.  The  cost  of 
collecting  may  be  a  substantial  factor  in 
settling  small  debts  but  normally  will 
not  carry  great  weight  in  settling  large 
debts. 

§§  1956.125-1956.129    [Reserved] 
§  1956.130    Cancellation. 

Nonjudgment  debts,  regardless  of  the 
amount,  may  be  cancelled  with  or 
without  application  by  the  debtor. 

(a)  With  application  by  debtor.  Debts 
may  be  cancelled  upon  application  of 
the  debtor(s).  or  if  the  debtor  is  an 
individual  and  unable  to  act.  upon 
application  of  the  guardian,  executor,  or 
administrator  of  the  debtor's  estate.  The 
following  conditions  apply: 

(1)  The  servicing  official  furnishes  a 
favorable  recommendation  concerning 
the  cancellation,  and 

(2)  There  is  no  known  security  for  the 
debt  and  the  debtor  has  no  other  assets 
from  which  the  debt  could  be  collected, 
and 

(3)  The  debtor  is  unable  to  pay  any 
part  of  the  debt  and  has  no  reasonable 
prospect  of  being  able  to  do  so.  and 

(4)  The  debt  or  any  extension  thereof 
is  due  and  payable  under  the  terms  of 
the  note  or  other  instrument,  or  because 
of  acceleration  by  written  notice  prior  to 
the  date  of  application. 

(b)  Without  application  by  debtor. 
Debts  may  be  cancelled  upon  a 
favorable  recommendation  of  the 
servicing  official  in  the  following 
instances: 

(1)  Debtors  discharged  in  bankruptcy. 
If  there  is  no  security  for  the  debt,  debts 
discharged  in  bankruptcy  shall  be 
cancelled  by  the  use  of  Form  FmHA 
1956-1  with  a  copy  of  the  Bankruptcy 
Court's  Discharge  Order  attached.  No 
attempt  will  be  made  to  obtain  the 
debtor's  signature  and  County 
Committee  review  is  unnecessary.  If  the 
debtor  has  executed  a  new  promise  to 
pay  prior  to  discharge  and  has 
otherwise  accomplished  a  valid 
reaffirmation  of  the  debt  in  accordance 
with  advice  from  OGC.  the  debt  is  not 
discharged. 

(2)  Impossible  or  impractical  to  obtain 
debtor's  signature.  Debts  may  be 
cancelled  if  it  is  impossible  or 
impractical  to  obtain  a  signed 
application  and  the  requirements  of 

§  1956.130(a)  (1).  (2).  and  (3)  only  of  this 
subpart  are  met.  Form  FmHA  1956-1 
will  document: 

(i)  The  sources  of  information 
obtained. 

(ii)  That  a  current  effort  was  made  to 
obtain  the  debtor's  application  and  the 
date  of  such  effort. 


(iii)  The  specific  reasons  why  it  was 
impossible  or  impracticable  to  obtain 
the  signature  of  the  debtor  and.  if  the 
debtor  refused  to  sign,  the  reason(s) 
given. 

(3)  Deceased  debtors  (individuals 
only).  The  following  conditions  must 
exist: 

(i)  There  is  no  known  security, 

(ii)  An  administrator  or  executor  has 
not  been  appointed  to  settle  the  debtor's 
estate  but  the  financial  condition  of  the 
estate  has  been  investigated  and  it  has 
been  established  that  there  is  no 
reasonable  prospect  of  recovery,  or 

(iii)  An  administrator  or  executor  has 
been  appointed  to  settle  the  estate  of  the 
debtor,  and 

(A)  A  final  settlement  has  been  made 
and  confirmed  by  the  probate  court  and 
the  Government's  claim  was  recognized 
properly  and  the  Government  has 
received  all  funds  it  was  entitled  to.  or 

(B)  A  final  settlement  has  not  been 
made  and  confirmed  by  the  probate 
court,  but  there  are  no  assets  in  the 
estate  from  which  there  is  any 
reasonable  prospect  of  recovery,  or 

(C)  Regardless  of  whether  a  final 
settlement  has  been  made,  there  were 
assets  in  the  estate  from  which  recovery 
might  have  been  effected  but  such 
assets  have  been  disposed  of  or  lost  in  a 
manner  which  the  OGC  advises  will 
preclude  any  reasonable  prospect  of 
recovery  by  the  Government. 

(4)  Disappeared  debtor  (individuals 
only).  The  following  conditions  must 
exist: 

(i)  The  debtor  has  disappeared  and 
cannot  be  found  without  undue  expense. 
Reasonable  efforts  either  in  person  or  in 
writing  will  be  made  to  locate  the 
debtor.  These  efforts,  including  the 
names  and  dates  of  contacts,  and  the 
information  furnished  by  each  person, 
will  be  fully  documented  on  Form 
FmHA  1956-1. 

(ii)  There  is  no  known  security  for  the 
debt  and  the  debtor  has  no  other  assets 
from  which  the  debt  could  be  collected. 
and 

(iii)  The  debtor  is  unable  to  pay  aay 
part  of  the  debt  and  has  no  reasonable 
prospect  of  being  able  to  do  so. 

§§  1956.131-1956.135    [Reserved] 

§1956.136    Chargeoff. 

(a)  Judgment  debts.  Subject  to  the 
provisions  of  §  1956.112(d)  of  this 
subpart,  judgment  debts,  regardless  of 
the  amount,  may  be  charged  off  without 
the  debtor's  signature  upon  a  favorable 
recommendation  of  the  servicing  official 
provided: 

(1)  The  United  States  Attorney's  file  is 
closed,  and 


(2)  The  requirements  of 
§  1956.130(b)(1).  (2).  (3).  or  (4)  of  this 
subpart  have  been  met.  as  appropriate. 
or  two  years  have  elapsed  since  any 
collections  were  made  on  the  judgment 
and  the  debtor(s)  has  no  equity  in 
property  on  which  the  judgment  is  a  lien 
or  on  which  it  presently  be  made  a  lien. 

(b)  Nonjudgment  debts.  Debts  which 
cannot  be  settled  under  other  sections  of 
this  subpart  may  be  charged  off  without 
the  debtor's  signature  upon  a  favorable 
recommendation  of  the  servicing  official 
in  the  following  instances: 

(1)  When  the  OGC  advises  in  writing 
that  the  claim  is  legally  without  merit,  or 
that  evidence  necessary  to  prove  the 
claim  in  court  cannot  be  produced. 

(2)  When  there  is  no  known  security 
for  the  debt,  the  debtor  has  no  other 
assets  from  which  the  debt  could  be 
collected,  and  the  debtor: 

(i)  Is  unable  to  pay  any  part  of  the 
debt  and  has  no  reasonable  prospect  of 
being  able  to  do  so,  or 

(ii)  Is  able  to  pay  part  or  all  of  the 
debt  but  refuses  to  do  so,  and  an  opinion 
is  received  from  OGC  to  the  effect  that 
the  Government  cannot  enforce 
collection  of  a  significant  amount  from 
assets  or  income. 

(3)  When  the  debtor  is  deceased 
(individuals  only),  disappeared 
(individuals  only),  or  when  it  is 
impossible  or  impractical  to  obtain  the 
debtor's  signature,  and  the  conditions  of 
§  1956.136(b)(2)  of  this  subpart  are  met. 

§1956.137    (Reserved] 

§1956.138    Processing. 

(a)  Approval  When  a  debt  settlement 
application  is  approved,  the  State 
Director  will: 

(1)  Send  the  original  approved  Form 
FmHA  1956-1  to  the  Finance  Office. 

(2)  Notify  debtors  in  writing  of 
settlement  approval,  including  the 
specific  amount  and  terms  of  the  offer 
that  were  accepted,  for  compromise  and 
adjustment  offers  under  §  1956.124  and 
cancellations  with  application  under 

§  1956.130(a)  of  this  subpart. 

(3)  Not  be  required  to  notify  debtors  of 
settlement  approval  when  debts  are 
cancelled  without  application  under 

§  1956.130(b)  or  charged  off  under 
§  1956.136  of  this  subpart. 

(b)  Requesting  additional  information. 
When  rejection  appears  to  be  necessary 
either  because  of  lack  of  information  or 
because  the  amount  of  a  compromise  or 
adjustment  offer  is  inadequate,  the  State 
Director  may  request  the  servicing 
official  to  obtain  the  additional 
information  or  make  an  effort  to  obtain 
a  more  acceptable  offer,  as  the 
circumstances  justify.  Notice  of  rejection 
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of  an  offer  will  be  witliMd  io  sudi 
cases  BDtii  sufficient  time  has  elapsed  to 
enable  the  debtor  to  present  fiutfccr 
information  or  a  new  offer. 
'  [c]  Refection.  When  a  debt  settlement 
applicatioD  is  rejected,  the  State         1 
EHrector  wilk  I 

(1)  Insert  the  reasons  for  rejection  on 
the  Form  FmHA  1966-1. 

(21  Retain  the  original  Form  FmHA 
1956-1  in  the  State  Office  and  return 
case  &les  and  copies  of  Form  FmHA 
1956-1  to  the  servicing  offMial. 

(3)  Request  the  Finance  Office  to 
return  any  adiustraent  or  compromise 
payment  held  by  the  Finance  Office  to 
the  borrower,  in  care  of  the  servicing 
official.  I 

(4)  Return  any  adjustment  or  | 
compronuse  payment  held  by  the  State 
Office  to  the  borrower,  in  care  of  the 
servicing  official. 

(5)  Notify  the  debtor  in  writing  of  the 
reasons  for  the  rejection  for  compromise 
and  adjustment  offers  under  9  1956.124 
and  cancellations  with  application 
under  §  19S6.130(a)  of  this  subpart. 

(d)  Appeal  rights.  In  accordance  with 
Subpart  B  of  Part  1900  of  this  chapter, 
the  debtor  will  be  given  the  right  to 
appeal  the  rejection  of  any  debt 
settlement  offer  made  by  the  debtor 
under  this  subpart. 


§  1956.139    CoMactiofW. 

(a)  When  the  debtor  offers  a  lump- 
sum payment  in  compronuse  or  an 
initial  payment  on  an  adiustment  offer, 
that  payment  will  accompany  the 
settlement  application  at  the  time  the 
application  is  filed  with  the  servicing 
official. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  debt  settlement 
payments  will  be  deposited  and 
transmitted  as  required  in  Subpart  B  of 
Part  1951  of  this  chapter. 

(c)  Checks  or  check  transmittal  letters 
containing  restrictive  notations  such  as 
"Settlentent  in  full"  or  "Pasrment  in  full," 
will  be  forwarded  to  the  State  Office 
where  they  will  be  retained  until 
approval  or  refection  of  the  offer.  The 
use  of  restrictive  notations  will  be 
discouraged  to  the  fullest  extent 
possible. 

(d)  AM  payments  evidenced  by  Form 
FmHA  451-2.  "Schedule  of 
Remittances,"  bearing  the  legend 
"Compromise  Offer — FmHA"  or 
"Adritttroent  Offer— FmHA."  will  be 
held  in  the  Deposits  Fund  Account  by 
the  Finance  Office  until  notification  is 
received  from  the  State  Office  of  the 
approved  or  rejection  of  the  offer. 

(1)  Upon  receipt  of  an  approved  Form 
FmHA  1966-1.  remittances  will  be 
applied  in  accordance  with  established 
pobcies,  beginning  with  the  oldest  loan 


inchided  in  the  setlleraent.  except  that 
when  the  request  for  settlement  includes 
loans  made  from  different  revolving 
funds,  the  Fmance  Offiee  will  prorate 
the  amount  received  on  the  basis  of  Hie 
total  principal  balance  due  the 
respective  revolving  funds. 

(2)  Upon  notification  of  a  rejection  of 
a  debtor's  offer  and  receipt  of  a  request 
from  the  State  EHrectw  for  a  refnnd,  the 
Finance  Office  will  refund  to  the  debtor, 
in  care  of  the  servicing  official  the 
amount  held  in  the  Deposits  Fund 
Account. 

(e)  When  a  debtor's  adjustment  offer 
is  approved,  the  accounts  iirvolved  wiQ 
not  be  adjusted  in  the  records  of  the 
Finance  Office  until  all  payments  have 
been  made.  Form  FmHA  1956-1  will  be  - 
held  in  a  suspense  file  pending  payment 
of  the  full  amount  of  the  approvied  offer. 

(f)  If  an  approved  debt  settlement 
agreement  is  later  vmded  by  the  State 
Director,  any  payments  which  have 
been  received  shall  be  retained  as 
payments  on  the  debt  owed  at  the  time 
the  compromise  or  adjustment  offer  was 
approved. 

$§1956.140-1956.141    [RescrvetfT 

§1956.143    DeHnqiMnt  adiustment 
agreements. 

(a)  The  servicing  official  is 
responsible  for  notifying  debtors  in 
advance  of  the  due  dates  of  payments 
on  debt  settlement  agreements  and  for 
monitoring  compliance  with  the  terms  of 
settlement  agreements.  If  a  payment  is 
delinquent,  the  servicing  official  should 
contact  the  debtor  promptly  to 
determine  the  reason  for  the 
delinquency  and  the  debtor's  plan  for 
completing  the  agreement. 

(b)  Delinquencies  of  30  days  or  more 
will  be  reported  to  the  State  Director 
along  with  other  pertinent  information 
and  the  recommendation  of  the  servicing 
official  regarding  further  handling  of  the 
case. 

(c)  The  State  Director  may  extend,  for 
ninety  days,  the  time  for  making  the 
payments  when  the  circumstances  of  the 
case  justify  an  extension.  Extensions  for 
a  greater  period  of  time  may  be  made  by 
the  State  Director  upon  the 
recommendation  of  the  County 
Committee  and  the  servicing  official. 

(d)  When  the  debtor  is  financially 
unable  to  meet  the  terms  of  the  debt 
settlement  agreement,  the  State  Director 
may  void  the  existing  agreement  and 
process  a  new  settlement  more 
consistent  with  the  debtor's  repayment 
ability,  provided  the  facts  in  the  case 
justify  such  action. 

(e)  If  the  State  Director  determines 
that  the  debtor  cannot  or  will  not  meet 
the  terms  of  the  settlement  agreement 


and  if  the  facts  do  not  justify  approval  of 
a  new  settlement  agreement,  the  State 
Director  will  void  the  existing  agreement 
and  direct  die  servicing  official  to  take 
other  servicing  actions  appropriate  to 
the  circumstances  of  the  case. 

(f)  When  an  adjastment  agreemait  is 
voided,  the  State  Director  will  notify  the 
debtor  giving  the  reasons  in  writing, 
with  a  copy  to  the  Finance  Office  and  to 
the  servicing  officiaL  Upon  receipt,  the 
Finance  Office  will  retnm  the  original 
Form  FmHA  1956-1  to  die  State  Office. 

§§1956.143-1956.144    [Reserved] 

§1956.145    PIspcsWIoo  ef  sssewtW  FmHA 


Subpart  A  of  Part  2033  available  at 
any  FmHA  office  identifies  an  "essential 
FmHA  record"  as  the  wiginal  of  any 
document  or  record  whidi  provides 
evidence  of  indebtedness  or  obligation 
to  FinHA  and  includes,  but  is  not  limited 
to:  promissory  notes,  assumption 
agreements  and  valuable  docrmients. 
such  as  bonds  fully  registered  as  to 
principal  and  interest. 

(a)  Essential  FmHA  records 
evidendng  debts  settled  by  compromise, 
comfrfeted  adjustment  or  cancelled  with 
application  will  be  returned  to  the 
debtor  or  to  the  debtor's  legal 
representative.  The  appropriate  legend, 
such  as  "Satisfied  by  Approved 
Compromise,"  and  the  date  of  the  final 
action  will  be  stamped  or  typed  on  the 
original  document.  This  same 
information  i^us  the  date  the  original 
document  is  returned  to  the  debtor  will 
be  shown  on  a  copy  to  be  placed  in  the 
debtor's  case  fokier. 

(b)  Essential  FmHA  records 
evidencing  debts  cancelled  without 
application  will  be  placed  in  the 
debtor's  case  folder  and  disposed  of 
pursuant  to  Subpart  A  of  Part  2093. 
However,  if  the  debtor  requests  the 
document(s),  they  may  be  stamped 
"Satisfied  by  Approved  Canedlation"* 
and  returned. 

(c)  Essential  FmHA  records 
evidencing  charged  off  debts  will  be 
retained  in  the  servicing  office  and  will 
not  be  stamped  or  returned  to  the 
debtor.  They  will  be  destroyed  six  years 
after  chargeoff  pursuant  to  Sabpart  A  of 
Part  2033. 

§§1956.146-1956.147    [Reserved) 

§  1956.148    Exception  autlKMlty. 

The  Administrator  may  make  an 
exception  to  any  requirement  or 
provision  of  this  subpart  which  is  not 
inconsistent  with  the  authorizing  statute 
or  other  applicable  law  if  the 
Administrator  determines  that 
application  of  the  requirement  or 


provision  would  adversely  affect  the 
Government's  interest.  Requests  for 
exceptions  must  be  made  in  writing  by 
the  State  Director  and  supported  with 
documentation  to  explain  the  adverse 
effect  on  the  Government's  interest, 
propose  alternative  courses  of  action, 
and  show  how  the  adverse  effect  will  be 
eliminated  or  minimized  if  the  exception 
is  granted.  Any  settlement  actions 
approved  by  the  Administrator  under 
this  section  will  be  documented  on  Form 
FmHA  1956-1  and  returned  to  the  State 
Office  for  submission  to  the  Finance 
Office. 

§§1956.149-1956.150    [Reserved] 

Date:  October  29, 1987. 
Vance  L  Clark. 

Administrator,  Farmers  Home 
Administration. 

[PR  Doa  87-26795  Filed  11-19-87:  8:45  amj 

BILUNG  CODE  M10-07-M 


7  CFR  Part  1951 

Account  Servicing  Policies 

agency:  Farmers  Home  Administration. 
USDA. 

action:  Proposed  nde. 

summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  to  eliminate  the 
necessity  for  borrowers  to  attempt 
voluntary  debt  adjustment  prior  to  being 
considered  for  deferral.  The  action  is 
consistent  with  loan  making  and  other 
loan  servicing  regulations,  and  is 
necessary  to  comply  with  the  Court 
decision  in  Coleman  v.  Lyng,  663  F.  Supp 
1315  (DND 1987).  The  intended  effect  is 
to  provide  a  more  rapid  response  to 
applicant's  requests,  assist  in  the 
establishment  of  a  good  working 
relationship  with  other  leaders,  and 
achieve  greater  consistency  with  other 
FmHA  regulations. 

dates:  Comments  must  be  received  on 
or  before  December  21, 1987. 
ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief. 
Directives  and  Forms  Management 
Branch,  Farmers  Home  Administration. 
USDA.  Room  6348,  South  Agriculture 
Building,  14th  Street  and  Independence 
Avenue.  SW..  Washington,  DC  20250. 
All  written  comments  made  pursuant  to 
this  notice  will  be  available  for  public 
inspection  during  working  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Bonnet,  Senior  Loan  Officer. 
Farmer  Programs  Loan  Servicing  and 
Property  Management  Division,  Farmers 
Home  Administration.  USDA.  Room 
5444,  South  Agriculture  Building,  14th 


Street  and  Independence  Avenue,  SW., 
Washington,  D.C.  20250.  telephone  (202) 
475-4020. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  non-major, 
because  there  will  not  be  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  cost  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  emplojrment.  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Intergovernmental  Consultation 

1.  For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  Part  3015, 
Subpart  V  (48  FR  29115,  June  24. 1983) 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities,"  (December  23, 1983), 
Emeigency  Loans,  Farm  Operating 
Loans,  and  Farm  Ownership  Loans  are 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

2.  The  Soil  and  Water  Loan  Program  is 
subject  to  the  provisions  of  Executive 
Order  12372  and  FmHA  Instruction 
1940-1. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10.404 — Emergency  Loans 
10.406— Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.416— Soil  and  Water  Loans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Pub.  L.  91-190.  an 
Environmental  Impact  Statement  is  not 
required. 


Discussion  of  Proposed  Rule 

The  purpose  of  this  proposed  rule  is  to 
eliminate  regulation  inconsistencies 
concerning  voluntary  debt  adjustment  in 
deferral  processing.  The  current  FmHA 
procedure  contained  in  Subpart  A  of 
Part  1951,  §  1951.44(b)(5),  requires  that 
the  borrower  must  have  attempted 
voluntary  debt  adjustment  and/or 
rescheduling  of  payments  with  other 
creditors  in  accordance  with  Subpart  A 
of  Part  1903  in  order  to  be  considered  for 
a  deferral.  This  is  in  conflict  with  loan 
making  and  other  servicing  regulations 
where  negotiation  with  other  lenders 
occurs  after  considering  other  available 
servicing  techniques. 

Farmer  Programs  regulations  allow 
unequal,  balloon  or  partially  set-aside 
installments  without  first  attempting 
voluntary  debt  adjustment.  FmHA 
special  debt  set-aside  regulations  found 
in  Subpart  A  of  Part  1951,  {  1951.41, 
allow  for  a  partial  interest-free  set-aside 
with  debt  adjustment  of  the  other 
creditors  pursued  only  if  FmHA 
authorities  are  insufficient  to  produce  a 
positive  cash  flow. 

FmHA  voluntary  debt  adjustment 
regulation  found  in  Subpart  A  of  Part 
1903  states  that  it  is  not  the  policy  to 
assist  borrowers  or  entities  in  avoiding 
the  payment  of  any  obligation,  which  is 
within  their  reasonable  ability  to  pay 
and  it  is  the  debtors'  responsibility  to 
negotiate  with  their  creditors  after 
considering  all  available  resources  and 
income. 

The  option  of  voluntary  debt 
adjustment  is  best  used  after  all 
servicing  options  are  tried  and  the 
borrower  still  needs  additional  help  to 
allow  the  farm  plan  to  cash  flow. 

The  proposed  rule  will  also  assist  in 
developing  good  working  relationships 
with  the  other  lenders  and  will  increase 
the  incentive  for  them  to  cooperate  in 
debt  adjustments  after  the  FmHA  has 
attempted  to  assist  the  borrower  to  the 
full  extent  of  its  ability.  Under  the  old 
regulation,  the  lenders  would  often 
initially  refuse  to  adjust  their  debts, 
knowing  that  the  FmHA  must  then 
proceed  to  consider  deferral  and 
negotiate  for  adjustment  only  when  the 
plan  still  required  it. 

This  policy  will  not  directly  injure  the 
FmHA,  due  to  loan  interest  continuing  to 
accrue  during  the  deferral:  however,  it 
will  place  more  of  the  burden  and 
associated  loan  risk  of  debt  restructure 
on  the  Government  and  less  on  the  other 
lenders. 

Nevertheless,  this  result  is  necessary 
to  comply  with  the  court  decision  in 
Coleman  v.  Lyng.  663  F.  Supp  1315  (DND 
1987),  which  states,  it  would  be  arbitrary 
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and  capricious  for  FmHA  to  have  a 
regulation  which  attempts  to  have 
private  lenders  share  in  adjusting 
borrowers'  debts  before  borrowers  can 
qualify  for  an  FmHA  loan  deferral. 

List  of  Subjects  in  7  CFR  Fart  1951 

Accounting  servicing.  Credit,  Loan 
programs — Agriculture,  Loan 
programs — Housing  and  community 
development.  Mortgages. 

Accordingly.  FmHA  proposes  to 
amend  Chapter  XVIII,  Title  7,  Code  of 
Federal  Regulations  as  follows: 

PART  1951-SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  42  U.S.C.  1480;  5 
U.S.C  301;  7  CFR  2.23:  7  CFR  270. 

Subpart  A— Account  Servicing  Policies 

S  1951.44    (Amended]  | 

2.  Section  1951.44  is  amended  by 
removing  paragraph  (b)(5). 

Dated:  October  30. 1987. 
Vance  L.  Clark. 

Administrator.  Farmers  Home 

Administration. 

[FR  Doc.  87-26796  Filed  11-19-87;  8t45  am] 

BIUJNQ  CODE  3410-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  87-NM-144-AD] 

Airwortttiness  Directives;  Boeing 
Model  767  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  Boeing  Model  767  series  airplanes, 
which  would  require  inspection,  and 
modification,  if  necessary,  of  certain 
pneumatic  system  8th  stage  check 
valves.  This  proposal  is  prompted  by 
reports  of  valves  being  shipped  from  the 
factory  with  improperly  swaged 
fasteners.  This  condition,  if  not 
corrected,  could  lead  to  failure  of  the 
valve  and  engine  shutdown,  engine 
damage,  or  damage  to  the  pneumatic 
system. 

DATES:  Comments  must  be  received  no 
later  than  January  19, 1988. 
AODRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 


Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  87-NM- 
144-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707. 
Seattle.  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Robert  C.  McCracken.  Systems  and 
Equipment  Branch.  ANM-ISOS; 
telephone  (206)  431-1947.  Mailing 
address:  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  98168. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 


Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-144-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168.  Discussion:  The 
manufacturer  of  the  pneumatic  system 
8th  stage  check  valve  recently 
discovered  that  one  swaging  tool  used  to 
assemble  the  valve  had  an  oversize 
anvil.  Valves  assembled  using  this  tool 
are  subject  to  excessive  wear  and 
premature  failure.  Failure  of  a  fastener 
swaged  using  the  discrepant  tool  could 


result  in  separation  of  the  valve,  with 
parts  of  the  valve  migrating  into  the 
pneumatic  duct  and  into  the  compressor 
stage  of  the  engine.  This  can  lead  to 
damage  to  the  engine  and /or  the 
pneumatic  system.  Additionally,  failure 
of  the  valve  allows  air  from  the  high 
stage  bleed  system  to  feed  back  into  the 
8th  stage  compressor,  which  could  lead 
to  compressor  stall  and  engine 
shutdown.  As  more  than  one  swaging 
tool  was  in  use  by  the  manufacturer,  it  is 
not  possible  to  know  which  of  the 
valves  manufactured  has  an  improperly 
swaged  fastener. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-36-0021. 
dated  September  17, 1987,  and  Hamilton 
Standard  Service  Bulletin  36-2056,  dated 
June  29, 1987,  which  describe  inspection 
and  modification,  if  necessary,  of  the 
pneumatic  system  8th  stage  check  valve. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspection  and 
modification,  if  necessary,  of  the 
pneumatic  system  8th  stage  check  valve 
in  accordance  with  the  service  bulletins 
previously  mentioned. 

It  is  estimated  that  75  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  10 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $30,000. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few,  if  any,  Boeing  Model  767 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 


PART  39-f  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

fi  39.13    [AmcndMl] 

2.  By  adding  the  folloMring  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  767  series 

airplanes,  as  listed  in  Boeing  Service 
Bulletin  767-36-0021.  dated  September 
17, 1987,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
already  accomplished. 
To  preclude  engine  or  pneumatic  system 

damage  caused  by  failure  of  the  pneumatic 

system  8th  stage  check  valve,  accomplish  the 

following: 

A.  Within  the  next  6  months  after  the 
effective  date  of  this  AD,  inspect  the 
pneumatic  system  8th  stage  check  valves  on 
both  engines,  in  accordance  with  Boeing 
Service  Bulletin  767-36-O021.  dated 
September  17, 1987,  or  later  FAA-approved 
revision,  to  determine  if  the  serial  numbers 
are  among  those  listed  in  Hamilton  Standard 
Service  Bulletin  36-2056,  dated  June  29, 1987. 
or  later  FAA-approved  revision,  as  requiring 
further  inspection. 

B.  If  any  valve  is  identified  by  serial 
number  as  requiring  further  inspection,  prior 
to  further  flight,  remove  the  valve  from  the 
airplane,  inspect  the  valve  retention  collar, 
and,  if  necessary,  modify  the  valve  in 
accordance  with  the  above-mentioned 
service  bulletins. 

C.  Valves  not  installed  on  an  airplane  must 
be  inspected,  and  modi^ed  if  necessary,  in 
accordance  with  the  above-mentioned 
service  bulletins,  prior  to  their  installation  on 
airplanes. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  and 
which  has  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office,  FAA  Northwest 
Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  rework  required  by 
this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 


Issued  in  Seattle,  Washington,  on 
November  12. 1987. 
Frederick  M.  Isaac 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  87-26771  Filed  11-19-87;  8;45  amj 

BILUNG  CODE  4StO-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  37 

[Docket  No.  RM87-35-000] 

Generic  Determination  of  Rate  of 
Return  on  Common  Equity  for  Public 
Utilities;  Staff  SulMnlttal 

November  5, 1987. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

action:  Notice  of  proposed  rulemaking, 
Notice  of  staff  submittal. 

SUMMARY:  On  September  30. 1987.  the 
Commission  issued  a  notice  of  proposed 
rulemaking  involving  the  generic 
determination  of  rate  of  return  on 
common  equity  for  public  utilities  (52  FR 
37.326.  October  6. 1987).  By 
memorandum  dated  November  4, 1987. 
the  Commission  staff  has  placed  in  the 
record  (1)  Computer  printouts  of 
selected  Electric  Utility  Growth  Rate 
Statistics  and  related  computer 
programs;  (2)  Value  Line  Investment 
Survey  Reports  on  Electric  Utilities  for 
selected  months;  (3)  Consensus  Analyst 
Forecasts  of  5-year  Earnings  per  Share 
Growth  Rate  Statistics;  (4)  Selected 
Utility  Financial  Statistics  from  Merrill 
Lynch  Reports. 

DATES:  These  documents  were  made 
available  November  4. 1987. 

ADDRESS:  These  documents  are 
available  for  inspection  through  the 
Commission's  Public  Reference  Room. 
Room  1000.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  Rosenberg,  Chief.  Financial 
Analysis  Branch,  Office  of  Economic 
Policy.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  (202)  357- 
8283. 

Lois  D.  Cashell. 

Acting  Secretary. 

(FR  Doc  87-26879  Filed  11-19-87;  8:45  am) 

BtLUNO  CODE  (717-01-11 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 
(INTL-153-86] 

FSC  Transfer  Pricing  Rules, 
Distributions.  Foreign  Tax  Credit  and 
Ottier  Special  Rules  for  FSCs;  Public 
Hearing  on  Proposed  Regulations 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  rules  for 
application  of  the  foreign  sales 
corporation  (FSC)  transfer  pricing  rules. 

DATES:  The  public  hearing  will  be  held 
on  Tuesday  January  19, 1988.  beginning 
at  10:00  a.m.  Outlines  of  oral  comments 
must  be  delivered  on  or  mailed  by 
Wednesday.  January  5. 1988. 

ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building.  1111  Constitution  Avenue. 
NW..  Washington.  DC.  The  requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue. 
Room  4429.  Attn:  INTL-153-86. 
Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT 

Carol  Savage  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel.  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224.  telephone  (202)  566-3935,  not 
a  toll-free  call. 

SUPPtXMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  sections  921,  and  923 
through  927  of  the  Internal  Revenue 
Code  of  1986.  The  proposed  regulations 
appeared  in  the  Federal  Register  for 
Tuesday.  March  3. 1987.  at  page  6487  (52 
FR  6467). 

The  rules  of  §  801.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit,  not  later  than  Tuesday. 
January  5. 1988,  an  outline  of  the  oral 
comments  to  be  presented  at  the  hearing 
and  the  time  they  wish  to  devote  to  each 
subject. 
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Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions.  i 

Because  of  controlled  access    | 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing.  | 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
D.  Kevin  Dolan. 

Associate  Chief  Counsel.  Technical  vtd 
International. 
|FR  Doc.  87-26774  Filed  11-19-87;  8:46  am) 

BILUNG  COOE  OSO-OI-M 


DEPARTMENT  OF  U^BOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2580 


Proposed  Regulation  Exempting 
Certain  Broker-Dealers  and 
Investment  Advisers  From  Bonding 
Requirements;  Extension  of  Comment 
Period 


agency:  Department  of  Labor. 
action:  Notice  of  extension  of  comment 
period. 

summary:  This  document  extends  the 
comment  period  regarding  a  proposed 
regulation  under  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  which  would  provide  certain 
broker-dealers  and  investment  advisers 
with  an  exemption  from  the  requirement 
for  a  bond  set  forth  in  section  412  of 
ERISA.  The  proposed  regulation  was  set 
forth  in  a  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  at  52 
PR  31039  (August  19, 1987). 
DATES:  The  comment  period  is  extended 
through  lanuary  18. 1988. 
ADDRESSES:  Written  comments 
(preferably  at  least  three  copies)  should 
be  submitted  to  the  Office  of 
Regulations  and  Interpretations,  Pension 
and  Welfare  Benefits  Administration, 
Room  N-5669,  U.S.  Department  of  Labor, 
Washington,  DC  20210.  and  marked 
"Attention:  Proposed  Bonding 
Regulation."  All  submissions  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room,  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5507.  200  Constitution  Avenue  NW., 
Washington,  DC  20210. 


FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Shore,  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Washington.  DC 
20210.  (202)  523-8671  (not  a  toll  free 
number). 

SUPPLEMENTARY  INFORMATION:  On 
August  19, 1987,  the  Department  of 
Labor,  (the  Department),  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (52  FR  31039)  which 
would  provide  certain  broker-dealers 
and  investment  advisers  with  an 
exemption  from  the  requirement  for  a 
bond  set  forth  in  section  412  of  ERISA. 
In  that  notice  the  Department  invited  all 
interested  persons  to  submit  written 
comments  concerning  the  proposed 
regulation  on  or  before  October  19. 1987. 

The  Department  has  received  a    • 
request  from  the  Securities  Industry 
Association  for  additional  time  to 
prepare  comments,  and  the  Department 
believes  that  it  is  appropriate  to  grant 
such  additional  time.  Accordingly,  this 
notice  extends  the  comment  period 
during  which  comments  on  the  proposed 
regulation  will  be  received  through 
January  18. 1988. 

Notice  of  Extension  of  Comment  Period 

Notice  is  hereby  given  that  the  period 
of  time  for  the  submission  of  public 
comments  on  the  proposed  regulation 
exempting  certain  broker-dealers  and 
investment  advisers  from  the  bond ' 
otherwise  required  under  section  412  of 
ERISA  (proposed  at  52  FR  31039,  August 
19, 1987),  is  hereby  extended  through 
Monday,  January  18. 1988. 

Signed  at  Washington,  DC  this  16th  day  of 
November,  1987. 
David  M.  Walker. 

Assistant  Secretary  of  Labor.  Pension  and 
Welfare  Benefits  Administration.  United 
States  Department  of  Labor. 
(FR  Doc.  87-26845  Filed  11-19-87;  8:45  am] 

BILUMG  COOE  4S10-2«-M 


COPYRIGHT  ROYALTY  TRIBUNAL 

37  CFR  Part  304 

(Docl(et  No.  CRT  87-4  PBRA] 

1987  Adjustment  of  the  Public 
Broadcasting  Royalty  Rates  and 
Terms 

agency:  Copyright  Royalty  Tribunal. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Copyright  Act  of  1976 
requires  the  Copyright  Royalty  Tribunal 
to  conduct  proceedings  from  June  30. 
1987  to  December  31, 1987  to  establish  or 
adjust  reasonable  terms  and  rates  of 


royalty  payments  with  respect  to  certain 
uses  by  public  broadcasting  entities  of 
published  nondramatic  musical  works, 
and  published  pictorial,  graphic,  and 
sculptural  works.  This  notice  announces 
that  the  Tribunal  is  considering  certain 
regulations  to  apply  to  such  terms  and 
rates  for  the  five-year  period  1988-1992. 

DATES:  Ail  comments  are  due  by 
December  15, 1987.  The  written  rebuttal 
cases  on  the  PBS/NPR/SESAC  issue  are 
due  December  7. 1987.  and  proposed 
findings  are  due  December  11. 1987. 
ADDRESS:  Comments  and  written 
rebuttal  cases  are  to  be  filed  with: 
Chairman,  Copyright  Royalty  Tribunal. 
1111  20th  Street,  NW.,  Suite  450, 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  Cassler.  General  Counsel, 
Copyright  Royalty  Tribunal,  1111  20th 
Street,  NW..  Suite  450.  Washington,  DC 
20036  (202-653-5175). 
SUPPLEMENTARY  INFORMATION: 

Authority 

17  U.S.C.  118  establishes  a  copyright 
compulsory  license  for  the  use  by  public 
broadcasting  entities  of  published 
nondramatic  musical  works  and 
published  pictorial,  graphic  and 
sculptural  works.  17  U.S.C.  118(c) 
provides  that  between  June  30  and 
December  31  of  every  year  ending  in  a  2 
or  a  7,  the  Tribunal  shall  conduct  a 
proceeding  for  the  determination  of 
reasonable  rates  of  royalty  payments  for 
the  use  of  these  works.  17  U.S.C.  118(b) 
requires  that  the  Tribunal  adopt 
regulations  by  which  copyright  owners 
may  receive  reasonable  notice  of  the  use 
of  their  works  and  for  the  keeping  by 
public  broadcasting  entities  of  records 
of  such  use. 

This  Proceeding — Background  and 
Chronology 

The  Tribunal  has  engaged  in  public 
broadcasting  ratesetting  twice  before, 
once  in  1978  shortly  after  the  Tribunal 
was  constituted,  and  once  in  1982.  43  FR 
25068;  47  FR  57923.  Part  304  of  the 
Tribunal's  current  rules  constitutes  the 
rates  and  terms  by  which  public 
broadcasting  entities  may  use  certain 
copyrighted  works  for  the  period 
beginning  January  1, 1983  and  ending 
December  31, 1987.  The  purpose  of  the 
current  proceeding  is  to  determine  the 
rates  and  terms  which  shall  apply  to  the 
period  beginning  January  1, 1988  and 
ending  December  31, 1992. 

Accordingly,  the  Tribunal  commenced 
the  1987  public  broadcasting  rate 
adjustment  on  June  30, 1987.  52  FR 
24326.  Prior  to  commencement  of 
proceedings,  on  May  1. 1987.  the 


Tribunal  sent  a  letter  to  all  the  parties 
who  had  participated  in  either  of  the 
two  previous  ratesetting  hearings  urging 
private  settlement. 

Notices  of  appearance  in  this 
proceeding  were  filed  August  14. 1987. 
Written  direct  cases  were  filed 
September  21, 1987.  Testimony  on  the 
written  direct  cases  was  heard  on 
October  8, 1987  and  the  record  in  the 
proceeding  was  closed  the  same  day. 
Proposed  Rates  were  filed  November  6, 
1987.  Reply  Proposed  Rates  were  filed 
November  10, 1987. 

The  Parties 

Eleven  parties  filed  notices  of 
appearance  with  the  Tribunal. 
Representing  users  of  the  copyrighted 
works  were:  Public  Broadcasting 
Services  (PBS),  National  Public  Radio 
(NPR).  the  American  Council  on 
Education  (ACE),  the  National 
Federation  of  Community  Broadcasters 
(NFCB),  and  National  Religious 
Broadcasters  Radio  Music  License 
Committee  (NRB).  Representing  owners 
of  the  copyrighted  works  were: 
American  Society  of  Composers, 
Authors  and  Publishers  (ASCAP), 
Broadcast  Music,  Inc.  (BMI),  SESAC, 
Inc.  (SESAC),  Harry  Fox  Agency,  Inc.. 
National  Music  Publishers  Association. 
Inc.  (NMPA).  and  the  Coalition  of  Visual 
Artists  Organizations  (CVAO). 

Performance  of  Musical  Works  by  PBS 
and  NPR 

The  Tribunal  has  been  notified  that 
voluntary  agreements  have  been 
reached  by  PBS  and  NPR  with  ASCAP. 
and  by  PBS  and  NPR  with  BMI.  17  U.S.C. 
118(b)(2)  provides  that  license 
agreements  voluntarily  negotiated  at 
any  time  between  one  or  more  copyright 
owners  and  one  or  more  public 
broadcasting  entities  shall  be  given 
effect  in  lieu  of  any  determination  by  the 
Tribunal.  Therefore,  the  Tribunal 
proposes  no  regulation  to  govern  the  use 
by  PBS  and  NPR  of  musical 
compositions  found  In  the  catalogues  of 
ASCAP  and  BMI. 

At  the  time  of  the  hearing,  the 
Tribunal  was  informed  that  an 
agreement  in  principle  by  PBS  and  NPR 
with  SESAC  had  been  reached.  Counsel 
for  PBS  stated  that  because  of  the 
agreement.  SESAC's  direct  case  and 
PBS'  direct  case  on  that  issue  were 
withdrawn.  NPR  similarly  withdrew 
Exhibit  A  from  its  direct  case.  Tr.  20-21, 
35.  However,  at  the  time  of  filing  the 
proposed  rates,  the  Tribunal  was 
informed  that  the  PBS/NPR/SESAC 
voluntary  agreement  has  not  been 
finalized. 

Absent  such  an  agreement  the 
Tribunal  has  decided  to  reinstate  the 


written  direct  case  testimony  of  all- 
parties  on  that  issue,  and  orders  that  the 
parties  shall  file  their  written  rebuttal 
testimony  by  December  7. 1987  and  their 
proposed  findings  based  thereon  by 
December  11, 1987,  unless  a  voluntary 
agreement  has  been  reached  and 
finalized  before  then.  The  testimony 
shall  be  supported  by  the  affidavit  of  a 
sponsoring  witness. 

The  Tribunal  intends  to  render  a  final 
determination  on  the  PBS/NPR/SESAC 
issue  based  upon  the  written  record  by 
the  December  31, 1987  statutory 
deadline. 

Regarding  §  304.4  of  the  rules,  which 
applies  to  use  of  musical  compositions 
not  subject  to  a  voluntary  license 
agreement,  PBS  and  NPR  have  proposed 
new  rates  which  increase  arithmetically 
at  a  rate  similar  to  the  increases 
established  in  prior  rates.  The  Tribunal 
finds  the  proposed  rates  reasonable  and 
proposes  to  adopt  them. 

Performances  of  Musical  Works  by 
Public  Broadcasting  Entitles  Licensed  to 
Colleges  and  Universities  Not  Affiliated 
with  NPR 

ASCAP  and  ACE  have  submitted  a 
joint  proposal  which  would  increase  the 
rate  which  applies  to  public 
broadcasting  entities  licensed  to 
colleges  and  universities  not  affiliated 
with  NPR  according  to  the  change  in  the 
Consumer  Price  Index  (CPI),  yearly, 
each  December  1,  as  the  Tribunal  has 
done  under  the  current  §  304.5  and 
304.10.  The  proposal  is  supported  bv 
BMI. 

The  difference  between  a  joint 
proposal  and  a  voluntary  agreement  is: 
In  a  voluntary  agreement,  both  parties  to 
the  agreement  represent  all  persons  who 
would  be  affected  by  the  agreement  and 
both  parties  have  the  authority  to  bind 
their  members.  In  a  joint  proposal,  at 
least  one  of  the  parties  to  the  agreement 
either  does  not  represent  all  persons 
who  would  be  affected  by  the 
agreement,  or  does  not  have  the 
authority  to  bind  its  members. 
Consequently,  in  a  joint  proposal  the 
Tribunal  has  a  role  to  assure  that  the 
rates  and  terms  are  in  the  interest  of  all 
potentially  affected  persons. 

In  reviewing  the  ASCAP/ ACE  joint 
proposal,  the  Tribunal  is  concerned  with 
the  language.  "On  December  1. 1988,  the 
CRT  shall  publish  in  the  Federal 
Register  a  notice  of  the  change  in  the 
cost  of  living  as  determined  by  the 
Consumer  Price  Index  (all  urban 
consumers,  all  items)  during  the  period 
from  the  first  Index  published 
subsequent  to  December  1. 1987  to  the 
last  Index  published  prior  to  December 
1, 1988.  On  each  December  1  thereafter 
the  CRT  shall  publish  a  notice  of  the 


change  in  the  cost  of  living  during  the 
period  from  the  first  Index  published 
subsequent  to  the  previous  notice,  to  the 
last  Index  published  prior  to  December  1 
of  that  year."  Taking  the  first  sentence, 
the  language  requires  the  Tribunal  to 
look  at  the  first  Index  published 
subsequent  to  December  1, 1987— for 
example,  December  23 — and  compare 
that  to  the  last  Index  published  prior  to 
December  1, 1988— for  example, 
November  23.  What  results  is  an  "eleven 
month"  cost  of  living  adjustment.  Each 
year  that  the  calculation  is  performed, 
one  month  of  the  year  is  not  included. 
The  Tribunal  proposes  to  adopt  the 
ASCAP/ ACE  joint  proposal,  but  with  an 
appropriate  change  in  the  language  to 
make  the  cost-of-living  adjustment  each 
year  a  twelve  month  adjustment. 

ASCAP/ ACE  also  proposed  that  the 
Tribunal  make  the  cost  of  living 
adjustment  this  December  1  based  on 
the  change  in  the  CPI  from  last  year.  The 
Tribunal  proposes  to  do  this,  however,  it 
does  not  have  the  CPI  figures  yet  for  the 
last  Index  to  be  published  prior  to 
December  1.  Therefore,  the  Tribunal  will 
list,  temporarily,  in  the  text  of  the 
proposed  rules  the  dollar  amounts  that 
are  currently  in  effect,  intending  to 
replace  those  figures  with  the  infiation 
adjusted  figures  at  the  time  the  final 
rulemaking  is  published  in  the  Federal 
Register. 

In  proposing  to  adopt  the  joint 
proposal,  the  Tribunal  recognizes  that 
the  joint  proposal  does  not  reflect  any 
assessment  by  either  party  of  the 
absolute  or  relative  value  of  the  right  of 
performance  of  music  in  the  ASCAP 
repertory  by  college  radio  stations. 

Performances  of  Musical  Compositions 
by  Public  Broadcasting  Stations  Other 
Than  NPR  or  College  Stations 

A  joint  proposal  was  submitted  to 
adjust  the  rates  which  apply  to  public 
broadcasting  radio  stations  which  are 
not  licensed  to  colleges  and  universities 
and  which  are  not  a^iliated  with  NPR 
by  ASCAP.  NFCB  and  NRB.  The  joint 
proposal  continues  generally  the  rate  of 
increase  in  the  rates  which  are  in  the 
current  §  304.6.  The  Tribunal  finds  the 
proposal  reasonable  and  proposes  to 
adopt  it. 

In  proposing  to  adopt  the  joint 
proposal,  the  Tribunal  recognizes  that 
the  joint  proposal  does  not  reflect  any 
assessment  by  any  of  the  parties  of  the 
absolute  or  relative  value  of  the  right  of 
performance  of  music  in  the  ASCAP 
repertory  by  community  radio  stations. 

Recording  Rates  and  Terms 

The  Tribunal  has  been  notified  that 
voluntary  agreements  have  been 
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reached  betweea  PBS  and  NPR.  and  the 
Harry  Fox  Agency,  and  between  PBS 
and  the  Amexican  Mechanical  Rights 
Agency.  Tbecefon,  §  304J  of  the 
Tribunal's  ruks  wiiU  be  amended  to 
establish  rates  and  terms  for  the  use  of 
musical  works  not  represented  by  the 
Harry  Fox  Agency  or  the  Ameficaa 
Mechanical  Rights  Agency.  | 

PBS.  NPR,  The  Harry  Fox  Agency  and 
the  National  Music  Publishers 
Association  have  proposed  rates  for 
recording  rights  which,  correspond  to  the 
rates  contained  in  the  voluntary  license 
agreements  with  Harry  Fox  Agency  and 
American  Mechanical  Rights  Agency. 
The  parties  have  also  proposed  certain 
improvements  in  the  text  of  the 
regulations,  such  as  a  new  definition  for 
"concert  feature,"  and  how  certain 
royalty  fees  are  to  be  cafcuiateA  The 
Tribunal  finds  the  proposed  rates 
reasonable  and  proposes  to  adopt  them. 

One  of  tfie  rates  in  1 304.7  received  no 
recommendation  from  any  of  the  parties^ 
and  *at  is  rtie  rate  found  in  9  304.7(b)(4) 
which  appKes  to  uses  on  radio  other 
than  in  a  NPR-produced  radio  program. 
The  Trftunaf  has  reviewed  the  rate  and 
proposes  to  ac^nst  ft  on  the  basis  of  the 
change  of  die  cost  of  Hving  over  the  past 
five  years,  rounded  off  to  the  nearest 
five  cents.  Hence,  a  feature  use  would 
increase  from  $.50  to  $.60,  a  concert 
feature  use  wonld  increase  from  $1.00  to 
$1.20.  and  a  background  use  wouM 
increase  from  $.2&  to  $.30. 

Visual  Works  Rates  and  Terms 

The  Tribunal  has  been  informed  that  a 
vohiRtary  license  agreement  has  been 
reached  between  PBS  and  Artists  Rights 
Society.  Inc.  (ARS). 

In  addition.  PBS  has  proposed  for  the 
Tribunal's  consideration  rates  which 
would  apply  to  those  visual  works  not 
represented  by  ARS.  PBS  proposaf 
would  increase  the  cuncat  rates 
arithmetically  at  the  sane  rate  tbey  had 
been  tncreaaing  over  the  past  several 
yeass. 

PSS"  prop4>sal  was  opposed  by  CVAO. 
CVAO  is  a  coalition  which  represents 
the  following  organiiations:  American 
Society  of  N4agazine  Photographers.  The 
Graf^c  Artists  Guild,  Inc.,  National 
Cartoonists  Society,  Cartoonists  Guild, 
Inc.,  Artists  Equity  Association.  Inc.. 
Association  of  Amef ican  Editorial 
Cartoonists,  Foundatiea  foi  the 
Conununity  of  Artists,  and  Society  of 
Illustrators,  kic. 

CVAO  asks  the  Tribunal  to  reconsider 
the  rates  which  CVAO  recommended  in 
the  1982  proceeding,  which  were  based 
on  established  rates  set  by  photographic 
stock  houses. 

CVAO  abo  recommends  that  the 
Tribunal  retire,  in  addition  to  the 


provision  of  CMe  sheets  every  six 
months^  that  a  snamary  of  the  data  ia 
the  cue  sheeto  be  provided  in  chart  form 
showing  the  conrpittlsory  licensing  fees 
paid  to  owners,  the  compulsory 
liceasing  lees  paid  into  trust.,  tiie  amount 
of  dollars  paid  out  of  trust,  the  number 
of  stations  reportmg  use  of  the 
coBpwlsorj  license,  and  the  naoiber  of 
original  broadcast  hours  covered  in  the 
cae  sheets,  and  that  all  the  data  should 
be  broken  down  between  PBS  and  mm- 
PBS. 

CVAO  further  requests  tha*  PBS 
should  be  required  to  publish  lists  of  art 
works  by  unknowm  copyright  owners  in 
leading  magazines  which  reach 
audiences  of  visual  artists,  the  exact 
raa^zines  to  be  detennined  at  a  later 
date. 

CVAO  also  believes  that  the  fees  lor 
unknown  cofiyright  owners  should  no* 
be  paid  back  to  PBS  after  three  years. 
CVAO  recommends  tha*  the  fwids  be 
used  in  a  way  which  is  beneficial  to 
visual  artists,  such  as  funding  the 
pubh'shing  of  lists  referred  to  in  their 
earlier  suggestion,  paying  the  expenses 
of  the  visual  arts  organizations  to 
appear  in  the  rate  adjustment 
proceechngB..  or  donating  snch  monies  to 
the  Visual  Arts  l^ograni  of  the  Natiortal 
Endowment  for  the  Arts. 

The  Tribmal  has  renewed  the 
arguments  of  PBS  and  CVAO,  and 
proposes  to  adopt  the  rates 
recommestded  by  PBS.  As  a  general  rule, 
the  Tribuoal  has  stated  Ibat  it  is  not 
inclined  to  change  previous  decisions  in 
the  absence  of  changed  circumstances 
or  improved  evidence  that  justify  such  a 
change.  Here,  the  Tribunal  has  made 
two  fxevioos  decistons,  consistent  with 
eecli  Q^KT..  estabfishing  a  certain  level 
of  rates  for  the  ase  of  visual  works.  In 
the  last  proceeding,  the  Tribaral 
rejected  the  use  of  stock  photo  house 
rates  and  rates  published  by  the 
American  Society  of  Magazine 
Photographers  as  the  basis  for  visual 
works  rates.  We  found  no  clear  or 
credible  evidence  linking  the  New  Yock 
City  stock  photo  house  letters  or  the 
ASNff  booklet  rates  to  television  use  of 
photographiL  CVAO  has.  in  this 
proceeding,  offered  no  new  evidence  to 
alter  the  Tribunal's  conclusions. 

The  Triijunal  also  declines  to  propose 
any  change  in  the  terms  of  the  use  of  the 
visual  works.  CVAO's  aOegatioits  of 
insufficiency  in  the  manner  and 
production  of  coe  sheets  is  unsupported. 
Similarly.  CV  AO's  belief  that  PBS  has 
been  lax  in  its  attempts  at  locating  the 
proper  copyright  owner  has  not  been 
demonstrated  raS  notes,  and  we 
concur,  that  there  has  oat  been  any 
recotded  instance  or  esqierience  with 
the  present  procedures  which  would 


indicate  that  they  nv  ml  vaiang 
properly. 

Regarding  CMA€t»  amgges6cm  for 
equitable  uses  of  the  moaey  that  dees 
not  get  distxibaled  to  the  rightful 
copyright  owner  witfiin  three  years,  rtie 
Tribunal  doubts  AM  it  has  sock 
equitable  powers.  Section  11»  assigns  to 
the  Tribunal  ihe  task  ot  detenrnmng' 
how  maeh  the  use?  of  the  copyright  riteiR 
pay  the  owner  o#  the  eofiyright  be*  if 
does  no<  provide  for  payments  o*  money 
to  persons  or  entities  who  are  no*  the 
copyright  owner. 

The  public  is  invited  to  comment  on 
the  proposed  rule  changes  described 
above  and  the  actual  text  which  fs 
provided  behrw,  incladhig  editorial 
changes  whirfr  we  propose,  by 
December  15, 1987. 

Accordingly,  ft  is  announced  that  the 
Tribunal  proposes  to  revise  Part  304  of 
the  Tribunal's  rules,  as  shown  below: 

List  of  Sukjacte  bi  37  CFR  Part  304 

Cop>Tight,  Music;  Radio.  Tefevision. 

For  the  reasons  set  forth  in  the 
preamble,  the  Tribunal  proposes  to 
revise  37  CFR  Part  304  as  fcdlows: 

PART  304— USE  OF  CERTAIN 
COPYRIGHTED  WORKS  IN 

CONNECTION  vrrm 

NONCOMMERCIAL  BROADCASTING 

Sec. 

304.1  General. 

304.2  Definition  of  public  broadcasting 
entity. 

304.3  (Resetvcd). 

304.4  Performance  of  mnaieal  compoaittons 
by  PBS.  NM  and  other  pubUc 
broadcastiag  eotitiea.  engaged  ia  (he 
activities  set  forthi  in  17  LLS.C.  lia(d). 

304.5  Performance  of  musical  contpoaitions 
by  public  broadcasting  entities  licensed 
to  colleges  and  universities. 

304.6  Perfcrmance  of  musical  compositions 
by  other  pubTie  broadcasting  entities. 

304.7  Recording  rights,  rates  amd  tenna. 
30ti8      Terms  and  latn  of  myaltf  payments. 

for  the  use  of  published  picterial,  graphic 
and  sculptucalwofks. 

304.9  Unknown  copyright  owners. 

304.10  Cost  ef  living,  adjustment. 

304.11  Notice  ofrestrictiona  on  use  of 
reproductions  of  transmission  programs. 

304.12  Amendment  of  certain  regulations. 

304.13  hsuance  of  interpretative 
regulations. 

Authority:  17  U.S.C.  lid,  801(bMlI  and  804. 

§304.1    ewMcal. 

This  Part  304  establishes  tenns  and 
rates  of  royalty  payrnents  for  certain 
activities  using  pubh'shed  nondramatic 
musical  works  and  pablished  pictorial, 
graphic  and  sculptural  worits  during  a 
period  beginning  on  January  1, 1988  and 
ending  on  December  31, 1992.  Upon 
compUance  with  17U5,C  118,  and  the 
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terms  and  rates  of  this  part,  a  public  For  the  performance  of  such  a  work  in  a           owner  who  believes  a  musical 

aZHiefSrl^  T  'T^'  '"J^'  .  presentation  of  NPR:                               composition  of  such  owner  has  been 

fortrS7Uq?Ti«Hr  ........ performed  under  the  terms  of  this 

forth  in  17  U.SC.  118  (d).  1988-1989        1990-1991             1992            schedule,  permit  such  copyright  owner 

§  304.2    Definition  of  public  broadcasting  '                                                         to  examine  the  report. 

•"«*y-  ^^^^                ^^^5              $18.70         (djT-erynso/use.  The  applicable  fee  in 

As  used  in  this  part,  the  term  "public  ~ ■ —      this  schedule  shall  be  the  fee  for  the 

broadcasting  entity"  means  a  por  the  performance  of  such  a  work  as             ""^  P"'°^  during  which  the  first 

noncommercial  educational  broadcast  background  or  theme  music  in  an  NPR                performance  in  a  program  occurred,  and 

station  as  defined  in  section  397  of  Title  program:                                                           shall  cover  performances  of  such  work 

47  and  any  nonprofit  institution  or in  such  program  for  a  period  of  three 

organi^zation  engaged  in  the  activiUes  1988-1989        1990-1991             1992            years  following  the  first  performance. 

described  in  17  U.S.C.  118(d)  (2).  — 

.„. ,    ,_           ^,  ,. ._                ,^„„                .            §304.5    Performance  of  musical 

§304.3    [Reserved]  S4.1Q                $4.30                $4  50     compositions  by  public  broadcasting 

§304.4    Performance  of  musical  ~ entltiesliwnsed  to  colleges  and 

compositions  by  PBS,  NPR  and  other  public  For  the  performance  of  such  a  work  in  a           ""'"ersitles. 

broadcasting  entHias  engaged  In  the  feature  presentation  of  a  station  of  NPR:                 (a)  Scope.  This  section  applies  to  the 

activities  set  forth  m  17  U.S.C.  1 18(d). performance  of  copyrighted  published 

The  following  schedule  of  rates  and  1988-1989        1990-1991             1992  nondramatic  musical  compositions  by 

terms  shall  apply  to  the  performance  by noncommercial  radio  stations  which  are 

PBS,  NPR  and  other  pubhc  broadcasting  51  20                $125                  130  licensed  to  colleges,  universities,  or 

entities  engaged  in  the  activities  set  [ [ other  nonprofit  educational  institutions 

forth  in  17  U.SC,  118(d)  of  copyrighted  and  which  are  not  affiliated  with 

published  nondramatic  musical  For  the  performance  of  such  a  work  as  National  Public  Radio, 

compositions,  except  for  public  background  or  theme  music  in  a  program  of  a          (b)  Voluntarv  license  asreements 

broadcasting  entities  covered  by  station  of  NPR:  kX^L^^Z^^IaZ  "f^"^^°Sreements. 

§§  304.5  and  304.6,  and  compositions  — ^nH^l! ""fS  h^^                 °   r     ' 

which  are  the  subject  of  voluntary  1988-1989        1990-1991             1992  f^"    * T'  estabhshed  by  this  section. 

license  agreements  such  as  the  PBS/ the  rate,  and  terms  of  any  license 

NPR/ASCAPandthePBS/NPR/BMI  $040                $0  45                $0  50  ^S^^^'"^"*^  en  ered  mto  by  copyright 

license  agreements.  ^^^ *^  owners  and  colleges,  universities,  and 

(a)  Determination  of  royalty  rate.  °^^^'  nonprofit  educational  institutions 

For  the  performance  of  such  a  work  in  a  ^°'  ***«  P"^««  "^  *'"  ^'^''edule  the  rate  for  concerning  the  performance  of 

feature  prS™on  of  PBS  '>'«  performance  of  theme  music  in  an  entire  copyrighted  musical  compositions. 

series  shall  be  double  the  single  program  including  performances  by 

theme  rate.  In  the  event  the  work  is  first  noncommercial  radio  stations,  shall 

1988-1989         1990-1991              1992  performed  in  a  program  of  a  station  of  PBS  or  apply  in  lieu  of  the  rates  and  terms  of 

«iRRnn              «i7cnn              no.i ««  d'slnbuted  by  PBS  or  NPR.  an  addit  ona                   ,,„        ,,        .     .       ... 

$166.00             $175.00             $184.00  royalty  payment  shall  be  made  equal  to  the             [c)  Royalty  rate.  A  puhhc 

difference  between  the  rate  specified  in  this  broadcasting  entity  within  the  scope  of 

r.„,  ,L„  „„,f ,      ,           ,  section  for  a  program  of  a  station  of  PBS  or  this  section  may  perform  published 

backg  jL'd  o^Ee  mus!c  in  a  PBS   ''  '^J'^'  '^'P'^l^^'^y-  «"«*  '^e  rate  specified  in  nondramatic  musical  compositions 

program:                                           ^  *'"''  '^f""}  ^°' «  ^^S  or  NPR  program.  subject  to  the  following  schedule  of 

respectively.  rnvaltv  ratpa- 

(b)  Payment  of  royalty  rate.  The  ^     ' 

1988-1989         1990-1991              1992  required  royalty  rate  shall  be  paid  to  For  all  such  compositions  in  the 

each  known  copyright  owner  not  later               repertory  of  ASCAP  annually $152 

$42  00               $44  35               $46  70  <han  luly  31  of  each  calendar  year  for  For  all  such  compositions  in  the 

. \ uses  during  the  first  six  months  of  that                repertory  of  EMI  annually $152 

calendar  year,  and  not  later  than  ^°^  ^"  *"•=''  compositions  in  the 

For  the  performance  of  such  a  work  in  a  January  31  for  uses  during  the  last  six  _    •^Per'oO'  of  SESAC  annually $35 

feature  presentation  of  a  station  of  PBS:  months  of  the  preceding  calendar  year.  '°^ '"®  performance  of  any  other  such 

(c)  Records  of  use.  PBS  and  NPR  shall.  composition $i 

1988-1989        1990  1991             10Q5  upon  request  of  a  copyright  owner  of  a             [d]  Payment  of  royalty  rate.  The 

^  published  musical  work  who  believes  a  public  broadcasting  entity  shall  pay  the 

musical  composition  of  such  owner  has  required  royalty  rate  to  ASCAP,  BMI 

$14.00              $15.00              $16.00  been  performed  under  the  terms  of  this  and  SESAC  not  later  than  January  31  of 

schedule,  permit  such  copyright  owner  a  each  year. 

For  the  performance  of  such  a  work  as  reasonable  opportunity  to  examine  their          (e)  Records  of  use.  A  public 

background  or  theme  music  in  a  program  of  a  Standard  cue  sheets  listing  the  broadcasting  entity  subject  to  this 

station  of  PBS:  nondramatic  performances  of  musical  section  shall  furnish  to  ASCAP,  BMI  and 

compositions  on  PBS  and  NPR  programs.  SESAC,  upon  request,  a  music-use 

1988-1989        1990  1991             :;^o  ^"^  local  PBS  and  NPR  station  that  is  report  during  one  week  of  each  calendar 

^"°  ^^^' '-^^^^^ '^^  'SrAnU^J^^'^^^  *^  °'  *^'  ^^K  ye^"--  ASCAP.  BMI  and  SESAC  shall  not 

s-^oo                M1.;                «,,«  NPR/ASCAP  license  agreement  dated  in  any  one  calendar  year  request  more 
^^°°                ^'^                ^^°  Octobers  1987  to  prepare  a  music  use  than  10  stations  to  furnish  such  reports. 
—  report  shall,  upon  request  of  a  copyright 
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9304.6    Pwfonnaacsot 

compositians  ky  other  pubNc  broadcasUng 

•ntWM. 

(a)  Scope.  This  section  applies  to  the 
performance  of  copyrighted  published 
nondramatic  muscial  compositions  by 
radio  sfatiotw  net  Ficensed  to  colleges. 
univer«>tie».  or  other  nonprofit 
educaticpnat  institwfiors  md  which  are 
not  affiliated  wi>fh  IVationat  Pt^bKc 
Radio. 

(b)  Voiuntary  Hcense  agreements. 
Notwithataufing  the  schedule  of  rates 
and  terms  established  by  this  section, 
the  rates  and  terms  of  any  license 
agreements  entered  into  by  copyright 
owners  and  noncommercial  radio 
stations  within  the  scope  of  this  section 
concerning  die  perkmnancc  of 
copyrighted  mascial  campositions. 
including  performances  by 
nonconunefcial  radio  stations,  shall 
apply  kn  lieu  of  the  rates  and  terms  of 
this  section.  I 

(c)  Royaity  rate.  A  public  ' 
broadcasting  entity  within  the  scope  of 
this  section  may  perform  published 
nondramatic  mnsical  compositions 
subject  to  the  following  schedule  of 
royalty  rates: 

For  all  such  compoeitions  in  the  repertory  of 
ASCAP. 

in  1988,  $230: 

in  1989.  9240r 

In  1990.  $25ft 

inl991,S2SS; 

in  1992,  $280 
For  all  such  compositions  in  (he  repertory  of 
BMI, 

in  1968.  $230; 

in  1989.  $240; 

in  1990.  $250: 

in  1991.  $265; 

in  1992,  SZ80 
For  all  such  compasitions  in  the  repcrto^  of 
SESAC, 

in  19aC  SSO; 

in  1989.  $52; 

in  1990.  $54; 

in  1991.  $57; 

in  1962.  $60 
For  the  performance  of  any  other  such 
Gompnsitions,  in  IStB  through  199C  $1. 

(d)  Payment  of  royalty  rate.  The 
public  broadcasting  entity  shall  pay  the 
required  royalty  rate  to  ASCAP.  BMI, 
and  SESAC  not  later  than  January  31  of 
each  year.  I 

{e]  Records  of  use.  A  pubfic        | 
broadcasting  entity  sot^ct  to  this 
section  shall  furmsh  to  ASCAP.  BMI, 
and  SESAC,  upon  request,  a  musio-use 
report  during  one  week  of  each  calendar 
year.  ASCAP.  BMI  and  SESAC  each 
shall  not  in  any  one  calendar  year 
request  more  than  5  stations  to  furnish 
such  reports. 


nondraraatk  performances  and  displays 
of  musical  works,  o*her  than 
compositions  subject  to  voluntary 
license  agreements,  oo  and  for  tbe  radio 
and  television  programs  of  public 
broadcasting  entities,  whether  or  not  in 
synchronization  or  timed  relationship 
with  the  visual  or  aural  content,  and  for 
the  nvaking.  reproduction,  and 
distribution  ol  copies  and  phonorecords 
of  public  broadcasting  programs 
containing  such  nondramatic 
performances  and  displays  of  musical 
works  solely  for  the  purpose  of 
transmission  by  public  broadcasting 
entities.  The  rales  and  terms  established 
in  this  schedule  include  the  making  of 
the  reprodoction  described  in  17  U.S.C. 
118(d)(3>. 

fb}  Royalty  rate.  (1)  For  uses 
described  in  paragraph  fa)  of  this 
section  of  a  musical  work  in  a  PBS- 
distributed  program,  the  royalty  fees 
shall  be  calculated  by  multiplying  the 
following  per-composition  rates  by  the 
number  of  different  compositions  in  that 
PBS-distributed  program: 


§3M.7    R«c0r<riiii9rtgM^  rates  antf  terms. 

(a)  Scope.  This  section  establishes 
rates  ar»d  terms  for  the  recording  of 


Featufe 

Coneal  feature  (per 

minute) 

Background 

Theine: 

Single  program  or 
lirst  series  proyam.. 

Other  series  program 


t;, 


t98»^80ll99O-S> 


S83.35      $87.70 


24^9& 
42.00 


42.00 
17.05 


26.36 
44.35 


44  J5 
18.00 


t992 


$92.05 

27.75 
46.70 


46.70 

ia.9& 


(2)  For  such  uses  other  than  in  a  PBS- 
distributed  television  program,  tbe 
royalty  fee  shall  be  calculated  by 
multipl3Ftng  tbe  following  per- 
compositioni  rates  by  tiie  mimber  of 
different  compositions  rn  that  program: 


Feature 

Concert  feature  (per 

mlmjtB) 

Background 

Theme; 

Sirtgle  program  oi 
first  series  prograiw. 

Oltter  series  program . 


1992 

$7.95 

2.00 
3.30 


330 
1.30 


(3)  For  uses  licensed  herein  of  a 
musical  work  in  a  NPR  program,  the 
royalty  fees  shall  be  calculated  by 
multiplying  the  following  per- 
composition  rates  by  the  munber  of 
different  compositioos  in  aihy  NPR 
program  distribotion  by  NPR.  For 
purposes  of  this  schedule  "National 
Public  Radio"  programs  include  all 
programs  produced  in  whole  or  ia  part 
by  NPR,  or  by  any  NPR  station  or 
organization,  under  contract  with  NPR. 


19e»49 

tg96-9t 

1992 

Fealbr*          

13.00 

4ja 

4.50> 
ISO 

59  59 

14.00 
*35 

*75 

8T0.0O 

Concert  feature  (per 
half  hour) 

15.00 

Bai  ImiHiWli       

soo 

Theme: 
Sngia  program  or 

Ottter  series  p*og«MK.. 

'      5.00 

2.eo 

(4)  Foe  the  {wiposes  of  (hi*  schediale,  a 
"Concert  Feature"  ihaU  be  deemed  to  be 
the  nondramatic  presentartion  in  a 
program  of  all  or  part  of  a  symphony, 
concerto,  or  other  serious  work 
originally  writtea  for  conceit 
petfocmance  or  tbe  nondeamatic 
presentation  in  a  pcogran  of  pottions  of 
a  serious  work  originaliky  written  for 
opera  perfocBianee. 

(&}  For  such  QMS  other  dun  in  a  NPR- 
prodoced  radio  program: 

Feature - - S-M 

Feature  (concert)  (per  haFf  honrt..- — 1-20 

Background. - 30- 

(6)  The  schedule  of  fees  covers 
broadcast  use  foe  a  period  of  three  years 
following  the  Brst  broadcast  Succeeding, 
broadcast  use  periods  will  require  the 
following  additiooaJ  paymernt  second 
three-year  period — 50  percent;  each 
three-year  period  thereafter — 25  percent; 
provided  that  a  100  percent  additional 
payment  prior  to  the  expiration  of  the 
first  three-year  period  will  cover 
broadcast  use  during  all  subsequent 
broadcast  use  periods  without 
limitation.  Such  succeeding  uses  which 
are  subsequent  to  December  31, 1982 
shall  be  subject  to  the  royalty  rates 
established  in  this  schedule. 

(c)  Payment  afroyaky  rates.  The 
required  royalty  rate  shaH  be  paid  to     ' 
each  known  copyright  owner  not  later 
than  July  3-1  of  each  calendar  year  for 
uses  during  the  first  six  Months  vi  that 
calendar  year,  and  not  later  than 
January  31  for  uaes  during  the  last  six 
months  of  the  preceding  calendar  year. 

(d)  Records  of  use.  (1)  Maintenance  of 
cue  sheets.  PBS  artd  its  stations,  NW  or 
other  television  pnbfic  broadcasting 
entity  shall  maintain  and  make 
available  for  exanination  pursuant  to 
paragraph  (e)  of  this  sectitm  copies  of 
their  standard  cue  sheets  or  summaries 
of  same  listing  the  recording  of  the 
musical  works  of  such  copyright  owners. 

(2)  Content  of  csk  sheets  or 
summaries.  Sifch  cue  sheets  or 
summaries  shall  include: 

(i)  The  title,  composer  and  author  to 
the  extent  such  information  is 
reasonably  obtainable. 

{ii)  The  type  of  use  and  manner  of 
performance  thereof  in  each  case. 
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(iii)  For  Conoert  Featme  auisic.  the 
actual  recorded  time  period  oa  the 
program,  plus  all  distribution  and 
broadcast  information  available  to  the 
public  broadcastiqg  entity. 

(e)  Filing  of  use  reports  with  the 
Copyright  Royalty  Tribaital  (CRT). 
Deposits  of  cue  Sheets  or  smnmaries. 
PBS  and  its  stations.  NPR.  or  odier 
television  public  broadcasting  entity 
shall  deposit  with  the  CRT  copies  of 
their  standard  Hiusic  cue  sheets  or 
suouaaries  of  same  (which  may  be  in  the 
fora  of  hard  copy  of  ooiaputerized 
reports)  listing  tbe  recanting  punoanl  to 
this  schedule  of  the  musical  work  of 
copyri^t  owners.  Sach  aoR  sheets  or 
summaries  shall  be  deposited  not  later 
than  July  31  of  each  calendar  year  for 
recordings  during  ^  second  six  months 
of  the  preceding  calendar  year.  PBS  and 
NPR  shall  maintain  at  their  offices 
copies  of  all  standard  music  cue  sheets 
from  which  music  use  reports  are 
prepared.  Such  mnsic  cue  sheets  shall 
be  famished  to  the  CaTTvpon  its  request 
and  also  shall  be  available  4m\ng 
regular  basiaess  homs  at  the  oKces  of 
PBS  or  NPR  for  exandnatiaB  by  « 
copyright  owner  who  believes  a  auuical 
composition  of  such  owner  hat  been 
recorded  pursuant  to  this  scbedale. 

§304,t    T^naa and «ataa •! ra»a% 
payraeats  far  the  uaaolpoMaliad  pictorial, 
gr^pMc,  and  sculptural  worica. 

(a)  Scxtpe.  This  sectioa  estaUbshes 
rates  and  tenas  for  the  use  of  psblisbed 
pictorial,  graphic,  and  scalpbiral  woriis 
by  public  hroadcasttng  entities  for  the 
activities  described  in  17  UJS.C.  118.  Tire 
rates  and  tenns  estaUished  in  this 
schedule  include  flte  making  of  the 
reproductions  described  in  17  U.S.C. 
118(dH3V 

(b)  Royalty  rate.  [\)  The  foHowrng 
schedule  of  rates  ^all  apply  to  the  use 
of  works  within  the  scope  of  tfils 
section: 

For  such  uses  in  a  PBS-distributed  program: 
For  a  feahired  display  of  a  work. 


1988-1989 

1990-1991 

1992 

$55.00 

$58.00 

$61  DO 

Forbacfcgrount]  and  montage  display. 

1988-1989 

1990-1991 

1992 

$26.75 

$2&25 

S29.75 

1988-1989         1990-1991  1992 


$108.25  $114.25  $120.25 


For  the  display  of  an  art  reproductioa 
copyrighted  separately  from  the  work  of  fine 
art  from  which  the  work  was  reproduced, 
irrespective  of  whether  the  reproduced  work 
of  fine  art  is  copyri^ted  so  as  to  be  suhiect 
also  to  paiment  of  a  diaphf  fee  uader  the 
terms  of  this  schedule. 


1988-1989         1990-1991 

1992 

$35.50               $37.50 

$39.50 

For  such  uses  in  other  than  PBS-distributed 

1988-1999         1990-1991 

1992 

$35.50               $37.50 

$39.50 

For  background  and  noatage  display. 

1988-1989         1990-1991 

1992 

$18.25               $19.25 

$20.25 

For  use  of  a  work  for  program 
identification  or  for  thematic  use. 

1988-1989         1990-1991 

1992 

$72.75                $76.75 

$80.75 

For  the  display  of  an  art  reproduction 
copyrighted  separately  from  the  wortc  of  fine 
art  from  which  the  woi\  was  repnodaced. 
irrespective  of  whether  the  reproduced  work 
of  fine  art  is  copyrighted  so  as  to  be  subject 
also  to  payment  of  a  display  fee  under  the 
terms  of  this  schedule. 

1988-1989         1990-1991  1992 


$16.25 


$19.25 


S20.25 


For  use  of  a  work  lor  progran 
identification  or  for  thematic  use. 


For  die  purposes  of  this  schedaie  tite  ra>e 
for  the  (heawtk;  use  of  a  work  in  an  entire 
series  shall  be  double  the  single  program 
theme  rate. 

In  the  event  the  work  is  first  used  other 
than  in  a  PBS-distrihtrted  program,  and  such 
program  it  subsequently  distrtbuted  by  PBS, 
an  additioaai  royaity  payment  shaH  be  made 
equal  to  the  difference  between  tbe  rate 
specified  in  this  section  for  other  than  a  PBS- 
distributed  program  and  the  rate  specified  in 
this  section  for  a  PBS-distributed  program. 

(2)  "Featured  display"  for  purposes  of 
this  schedole  means  a  full-screen  or 
substantially  full-screen  display 
appearing  on  the  screen  for  more  than 


three  seconds.  Any  dis;4ay  less  than 
follHScreen  or  substantially  fuH-screen, 
or  full-screen  for  three  seconds  or  less, 
is  deemed  to  be  a  "foa<icgrouiid  or 
montage  display". 

(3)  "Thematic  use"  is  the  utihration  of 
the  works  of  one  or  amre  artists  where 
the  works  constitute  the  central  theme 
of  the  program  or  convey  a  story  line. 

(4)  "Display  of  an  art  reproduction 
copyrighted  separately  AxHn  the  work  of 
fine  art  from  which  the  work  was 
reproduced"  means  a  transparency  or 
other  repioduction  of  an  underlying 
work  of  fine  art. 

(c)  Payment  of  royalty  rate.  PBS  or 
other  public  broadcasting  entity  shall 
pay  the  required  royalty  fees  to  each 
copyr^ted  owner  not  later  than  July  31 
of  each  calendar  year  for  uses  during  the 
first  six  months  of  that  calendar  year, 
and  not  later  than  January  31  for  uses 
during  the  last  six  months  of  (he 
preceding  calendar  year. 

(d)  Records  of  use.  (1)  PBS  and  its 
stations  or  other  public  broadcasting 
entity  shall  maintain  and  furnish  either 
to  copyright  owners,  or  to  the  offices  of 
generally  recc^nized  organizations 
representing  Ae  oofiyrig^t  owners  of 
pictorial  graphic  and  sculptural  works, 
copies  of  their  standard  lists  containing 
the  pictorial  graphic  and  sculptural 
works  di^layed  on  their  programs.  Such 
notice  shall  indude  the  name  of  the 
copyright  owner,  if  Icnown,  the  specific 
soorce  frara  which  the  work  was  taken, 
a  descriptioo  of  die  work  used,  the  title 
of  ^  program  on  which  tbe  work  was 
used,  and  the  date  of  the  originai 
broadcast  of  the  program. 

(2)  Such  listings  shall  be  famished  not 
later  than  July  31  of  each  calendar  year 
for  displays  dtning  the  first  six  months 
of  tbe  calendar  year,  and  not  later  than 
Jannary  31  of  each  calendar  year  for 
displays  dming  the  second  six  months  of 
the  preceding  calendar  year. 

(e)  FiJdjig  of  use  reports  with  the  CRT. 
(1)  PBS  ai^  its  stations  or  other  public 
broadcasting  entity  shall  deposit  with 
the  CRT  copies  of  their  standard  lists 
containing  the  pictorial,  graphic  and 
sculptural  works  displayed  on  their 
programs.  Such  notice  sball  include  the 
name  of  tbe  ccqiyright  owner,  if  known, 
the  specific  source  from  which  the  work 
was  taken,  a  description  of  the  work 
used,  the  title  of  the  program  on  which 
the  work  was  used,  and  the  date  of  the 
original  broadcast  of  the  program. 

[2]  Such  listings  shall  be  furnished  not 
later  than  July  31  of  each  calendar  year 
for  displays  during  the  first  six  months 
of  the  calendar  year,  and  not  later  than 
January  31  of  each  calendar  year  for 
displays  durii^  the  second  six  months  of 
the  preceding  calendar  year. 
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(f)  Terms  of  use.  (1)  The  rates  of  thi» 
schedule  are  for  unlimited  broadcast  use 
for  a  period  of  three  years  from  the  date 
of  the  first  broadcast  use  of  the  work 
under  this  schedule.  Succeeding 
broadcast  use  periods  will  require  the 
following  additional  payment:  second 
three-year  period — 50  percent;  each 
three-year  period  thereafter — 25  percent; 
provided  that  a  100  percent  additional 
payment  prior  to  the  expiration  of  the 
first  three-year  period  will  cover         i 
broadcast  use  periods  without  | 

limitation.  Such  succeeding  uses  which 
are  subsequent  to  December  31. 1992 
shall  be  subject  to  the  rates  established 
in  this  schedule. 

(2)  Ehirsuant  to  the  provisions  of  17 
U.S.C.  118(f),  nothing  in  this  schedule 
shall  be  construed  to  permit,  beyond  the 
limits  of  fair  use  as  provided  in  17  U.S.C. 
107,  the  production  of  a  transmission 
program  drawn  to  any  substantial 
extent  from  a  published  compilation  of 
pictorial,  graphic,  or  sculptural  works. 

§304.9    Unknown  copyright  owners.     I 

If  PBS  and  its  stations,  NPR  and  its 
stations,  or  other  public  broadcasting 
entity  is  not  aware  of  the  identity  of,  or 
unable  to  locate,  a  copyright  owner  who 
is  entitled  to  receive  a  royalty  payment 
under  this  Part,  they  shall  retain  the 
required  fee  in  a  segregated  trust 
account  for  a  period  of  three  years  from 
the  date  of  the  required  payment.  No 
claim  to  such  royalty  fees  shall  be  valid 
after  the  expiration  of  the  three  year 
period.  Public  broadcasting  entities  shall 
make  available  to  the  CRT,  upon 
request,  information  concerning  fees 
deposited  in  trust  funds. 


§  304.10    Cost  of  living  adiustment 

(a)  On  December  1, 1988  the  CRT  shall 
publish  in  the  Federal  Register  a  notice 
of  the  change  in  the  cost  of  living  as 
determined  by  the  Consumer  Price  Index 
(all  consumers,  all  items)  during  the 
period  from  the  first  Index  published 
prior  to  December  1. 1987  to  the  last 
Index  published  prior  to  December  1, 
1988.  On  each  December  1  thereafter  the 
CRT  shall  publish  a  notice  of  the  change 
in  the  cost  of  living  during  the  period 
from  the  first  Index  published  prior  to 
the  previous  notice  to  the  last  Index 
published  prior  to  December  1.  of  that 
year. 

(b)  On  the  same  date  of  the  notices 
published  pursuant  to  paragraph  (a)  of 
the  section,  the  CRT  shall  publish  in  the 
Federal  Register  a  revised  schedule  of 
rates  for  §  304.5  which  shall  adjust  those 
royalty  amounts  established  in  dollar 
amounts  according  to  the  change  in  the 
cost  of  living  determined  as  provided  in 


paragraph  (a)  of  this  section.  Such 
royalty  rates  shall  be  fixed  at  the 
nearest  dollar. 

(c)  The  adjusted  schedule  of  rates  for 
§  304.5  shall  become  effective  thirty 
days  after  publication  in  the  Federal 
Register. 

§  304.1 1    Notice  of  restrictions  on  use  of 
reproductions  of  transmission  programs. 

Any  public  broadcasting  entity  which, 
pursuant  to  17  U.S.C.  118.  supplies  a 
reproduction  of  a  transmission  program 
to  governmental  bodies  or  nonprofit 
institutions  shall  include  with  each  copy 
of  the  reproduction  a  warning  notice 
stating  in  substance  that  the 
reproductions  may  be  used  for  a  period 
of  no  more  than  seven  days  from  the 
specified  date  of  transmission,  that  the 
reproductions  must  be  destroyed  by  the 
user  before  or  at  the  end  of  such  period, 
and  that  a  failure  to  fully  comply  with 
these  terms  shall  subject  the  body  or 
institution  to  the  remedies  for 
infringement  of  copyright. 

§  304. 1 2    Amendment  of  certain 
regulations. 

Subject  to  17  U.S.C.  118.  the 
Administrative  Procedure  Act  and  the 
Rules  of  Procedure  of  the  Copyright 
Royalty  Tribunal,  the  CRT  may  at  any 
time  amend,  modify  or  repeal 
regulations  in  this  part  adopted  pursuant 
to  17  U.S.C.  118(b)(3)  by  which 
"copyright  owners  may  receive 
reasonable  notices  of  the  use  of  their 
works"  and  "under  which  records  of 
such  use  shall  be  kept  by  public 
broadcasting  entities." 

§  304.1 3    Issuance  of  interpretative 
regulations. 

Subject  to  17  U.S.C.  118,  the 
Administrative  Procedure  Act  and  the 
Rules  of  Procedure  of  the  Copyright 
Royalty  Tribunal,  the  CRT  may  at  any 
time,  either  on  its  own  motion  or  the 
motion  of  a  person  having  a  significant 
interest  in  the  subject  matter,  issue  such 
interpretative  regulations  as  may  be 
necessary  or  useful  to  the 
implementation  of  this  part.  Such 
regulations  may  not  prior  to  January  1, 
1993  alter  the  schedule  of  rates  and 
terms  of  royalty  payments  by  this  part. 

Dated:  November  17. 1987. 

).C.  Argetsinger. 

Chairman. 

[FR  Doc.  87-26885  Filed  11-19-87;  8:45  am] 
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summary:  The  decision  of  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  in  Action  for  Childrens 
Television  v.  FCC  remanded  to  the 
Commission  the  issue  of 
commercialization  guidelines  for 
children's  television.  This  Further  Notice 
of  Proposed  Rule  Making/Notice  of 
Inquiry  addresses  the  Commission's 
policy  with  respect  to  levels  of 
commercialization  in  children's 
television  programming. 
dates:  Comments  due  January  4, 1988; 
reply  comments  due  February  18, 1988. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Eugenia  R.  Hull,  Mass  Media  Bureau 

(202)  632-6302. 

SUPinXMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making/Notice 
of  Inquiry  in  MM  Docket  No.  83-670. 
adopted  October  20. 1987  and  released 
November  9. 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street. 
Northwest,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3000. 
2100  M  Street,  Northwest,  Suite  140. 
Washington.  DC  20037. 

Summary  of  the  Further  Notice  of 
Proposed  Rule  Making/Notice  of 
Inquiry 

1.  On  June  26, 1987.  the  Court  of 
Appeals  for  the  D.C.  Circuit  remanded 
to  the  Commission  its  decision  to 
eliminate  commercialization  guidelines 
for  children's  television.  The  children's 
television  commercialization  guidelines 
were  first  recognized  by  the  Commission 
in  1974.  In  1984.  the  Commission  deleted 
quantitative  commercialization 
guidelines  for  television  stations  in 
general  on  the  basis  that  in  a  highly 
competitive  market,  as  was  found  to 
exist  in  television  broadcasting,  there 


were  constraints  external  to  dw 
regulatory  process  that  would  properly 
contol  commercial  levels.  In  1986.  the 
Commission  staled  that  its  action  with 
respect  to  the  commercialization 
guidelines  in  general  encompassed  the 
guidelines  for  children's  televisiou.  Upon 
review,  flie  court  found  that  the 
Commission  had  aot^vea  adequate 
reason  for  its  decision  to  delete  the 
commercialization  guidelines  for 
children's  television. 

2.  In  this  Further  Notice  ofn-oposed 
Rule  Making/Notice  of  Imiuiry.  the 
Commission  addresses  issues  related  to 
the  court's  concerns.  The  Commission 
does  not  propose  specific  rules,  but 
instead  reopens  the  record  to  receive 
comment  on  the  need  for  quantitative 
commercialiKation  guidelines. 
Specifically,  the  Commission  asks  for 
comment  on  (1)  Hk  existence  and 
defioitioo  of  market  fiaihires  wbidi  may 
exist  in  children's  televisian:  (2)  the 
appropriateness  and  desirability  of 


government  regulation  to  correct  any 
such  failures;  and  (3)  whether  and  to 
what  extent  applicable  First 
Amendment  principles  should  affect  the 
Commission's  analysis  of  and  response 
to  these  issues.  In  addition,  the 
Commission  asked  for  oomaieot  on  its 
existing  defuiitiaa  di  wiut  ooostitutes 
"commercial"  matter. 

3.  Pursuaat  to  the  Regulatory 
Flexibility  Act  1980. 5  U^.C.  «03.  this 
proceeding  will  coosider  whether 
commercializatioa  gyideliiies  %ve 
needed.  The  poteotial  is^iact  on  siaail 
businesses  will  be  dependent  oa  the 
rules  or  guidelines  adopted,  if  any. 
Public  comment  is  requested  on  the 
initial  regulatory  flexibility  analysis  is 
set  out  in  full  in  the  Commission's 
complete  decision. 

4.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 
§  1.1231  of  the  Commission's  Rules.  47 
CFR  1.1231,  for  rules  govemii;g 
permissible  ex  parte  contacts. 


5.  The  proposal  contained  herein  has 
been  analyzed  with  resepect  to  the 
Paperwork  Reduction  Act  of  1980  and 
has  been  found  to  impose  no  new  or 
modified  requirements  or  burdens  on  the 
public. 

6.  Pursuant  to  the  applicable 
procedures  set  forth  in  55  1.415  and 
1.419  of  the  Commission's  Rules,  47  CFR 
1.415  and  1.419,  interested  parties  may 
file  comments  on  or  before  Jaouary  4. 
1988;  and  reply  commeatt  oh  or  before 
Febraary  18, 1968.  AH  reievant  and 
timely  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  in  this  proceexling. 

List  of  Subfects  in  47  CFR  Pui  73 

Radio  broadcast  services. 
Federal  Communications  Commission. 
WiUian  ).  IWcanoa. 
Secretary. 
(FR  Doc.  87-26827  Filed  11-19-87;  8:45  amj 
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Notices 


Federal  Register 

Vol.  52,  No.  224 

Friday.  November  20.  1987 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  arxl  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMEHT  OF  AGRICULTURE 

Rural  Electrification  Administration 

Rio  Grande  Electric  Cooperative,  Inc.; 
Finding  of  No  Significant  Impact 

agency:  Rural  Electrification 

Administration.  USDA. 

action:  Finding  of  no  signincant  impact. 

SUMMARY:  Notice  is  hereby  given  thait 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Parts  1500- 
1508).  and  REA  Environmental  Policy 
and  Procedures  (7  CFR  Part  1794),  has 
made  a  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the  construction 
of  a  138  kV  transmission  line  on  single 
pole  steel  structures  in  Brewster  County, 
Texas  by  Rio  Grande  Electric 
Cooperative,  Inc.  (RGEC). 

FOR  FURTHER  INFORMATION  CONTACl^ 

Martin  G.  Seipel.  Director,  Southwest 
Area— Electric,  Room  0205,  South 
Agriculture  Building.  Rural 
Electrification  Administration, 
Washington.  DC  20250.  telephone  (202) 
382-8848. 

SUPPLEMENTARY  INFORMATION:  REA,  in 
conjunction  with  a  request  for  financing 
assistance  from  RGEC,  required  RGEC 
to  develop  environmental  support 
information  reflecting  the  potential 
impacts  of  the  project.  Included  were  the 
results  of  three  public  meetings  held  in 
February.  March  and  May,  1987.  REA 
held  public  meetings,  in  Texas  in  June, 
1987  with  State  and  Federal  agency 
officials  and  affected  landowners.  REA 
staff  personnel  visited  the  project  site  on 
October  21, 1987  to  receive  oral  and 
written  comments  from  the  public  and 
affected  landowners.  The  environmental 
support  information  and  meeting 


transcripts  supplied  by  RGEC,  and  input 
from  the  public  and  Federal  and  State 
agencies  have  been  used  by  REA  to 
develop  its  Environmental  Assessment 
(EA).  REA  has  concluded  that  the  EA 
represents  an  accurate  assessment  of 
the  environmental  impacts  of  the 
proposed  project  and  that  these  impacts 
are  acceptable. 

The  project  would  replace 
approximately  87  km  (54  mi)  of  69  kV 
transmission  line  which  connects  the  69 
kV  Alpine  metering  point  with  the 
Altuda  and  Persimmon  Gap  69  kV 
Substations.  The  existing  unshielded 
line  was  constructed  in  1953  and  is  in 
poor  physical  condition.  The  new 
transmission  line,  which  RGEC  proposes 
to  place  on  self-weathering  single  pole 
steel  structures  28  meters  (91  ft)  high, 
would  require  a  46  meter  (150  ft) 
easement  that  would  parallel  the 
existing  line  for  approximately  60 
percent  of  the  route.  The  project  would 
be  constructed  in  two  phases  and  would 
be  initially  energized  at  69  kV  with 
eventual  operation  at  138  kV. 

On  the  basis  of  existing  information, 
REA  had  concluded  that  the  proposed 
project  will  have  no  effect  on  wetlands, 
floodplains,  important  farmland,  prime 
forest  land  or  rangeland,  threatened  or 
endangered  species  or  critical  habitat,  or 
any  property  listed  or  eligible  for  listing 
in  the  National  Register  of  Historic 
Places.  Certain  impacts  resulting  from 
the  proposed  project  are  unavoidable, 
such  as  damage  to  vegetation  by 
construction  vehicles,  temporary 
dislocation  of  certain  wildlife  species  . 
from  the  affected  area  by  construction 
related  activities,  displacement  of  avian 
nesting  and  perching  areas  with  the 
removal  of  the  existing  line  structures 
and  the  esthetic  impact  on  the  viewshed 
from  U.S.  Highway  385  caused  by  taller 
support  structures. 

Alternatives  examined  for  the 
proposed  project  included  minimal 
repairs  to  the  existing  69  kV  line  (no 
action),  a  new  69  kV  line  with  a  larger 
conductor,  localized  generation, 
alternative  line  routes  and  other  power 
distribution  scenarios.  REA  has 
determined  that  replacing  the  existing 
with  a  completely  new  line  capable  of 
future  138  kV  operation  is  an 
environmentally  acceptable  alternative 
to  RGEC  to  maintain  reliable  service  for 


present  customers  and  to  provide  for 
current  and  future  load  growth.  The 
actual  line  route  would  be  established 
within  a  610  meter  (2000  ft)  wide 
corridor  to  minimize  impacts  to  wildlife 
and  cultural  resources. 

In  accordance  with  REA 
Environmental  Policy  and  Procedures  (7 
CFR  Part  1794).  RGEC  advertised  and 
requested  comments  on  the 
environmental  aspects  of  the  proposed 
project  in  local  newspapers.  Comments 
were  received  from  affected  landowners 
and  other  residents. 

Based  upon  the  environmental  support 
information  provided,  information  from 
the  public  meetings,  agency  and  public 
input,  and  on-site  review  of  the 
proposed  project,  REA  prepared  an  EA 
concerning  the  proposed  project  and  its 
impacts.  As  a  result  of  our  independent 
evaulation,  REA  has  concluded  that 
approval  of  financing  assistance 
enabling  RGEC  to  construct  the 
proposed  project  would  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  REA  has 
reached  a  FONSI  with  respect  to  the 
proposed  project. 

Copies  of  REA's  EA  and  FONSI  can 
be  obtained  from  the  offices  of  REA  in 
the  South  Agriculture  Building,  Room 
0205. 14th  and  Independence  Avenue 
SW..  Washington,  DC  20250  or  at  the 
office  of  Rio  Grande  Electric 
Cooperative,  Inc.,  (Henry  Fuentes. 
Acting  Manager),  P.O.  Box  1509. 
Bracketville,  Texas  78832,  during  regular 
business  hours. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.850 — Rural  Electrification  Loans 
and  Loan  Guarantees.  For  the  reasons 
set  forth  in  the  final  rule  related  notice 
to  7  CFR  Part  3015  Subpart  V..  this 
program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Date:  November  16. 1987. 
Harold  V.  Hunter. 
Administrator. 

(FR  Doc.  87-26846  Filed  11-19-87:  8:45  am| 
BIUJN6  CODE  3410-IS-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTIMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-030-08-4133-09;  ES-00157-004] 

Environmental  Impact  Statement;  Mark 
Twain  National  Forest,  Carter,  Oregon, 
and  Shannon  Counties,  MO 

agency:  Forest  Service,  Department  of 
Agriculture  and  Bureau  of  Land 
Management  (BLM).  Department  of  the 
Interior. 

ACTION:  Changes  in  public  comment 
period  for  Draft  Environmental  Impact 
Statement. 

SUMMARY:  This  notice  revises  the 
written  comment  period  and  the  type  of 
public  meeting  to  be  held  in  regard  to 
the  Draft  Environmental  Impact 
Statement,  Hardrock  Mineral  Leasing, 
Mark  Twain  National  Forest.  Carter. 
Oregon,  and  Shannon  Counties, 
Missouri.  All  other  information 
published  in  the  October  21. 1987 
Federal  Register  in  relation  to  this  EIS 
remains  unchanged. 
DATES:  Written  comments  will  be 
accepted  until  January  8. 1988,  as 
opposed  to  the  originally  published  date 
of  December  24, 1987. 
ADDRESSES:  Public  meetings  will  be  held 
as  opposed  to  public  hearings  as 
originally  published. 

Date:  November  14. 1987. 
B.  Eric  Morse. 

Forest  Supervisor,  USDA-Forest  Service, 
Mark  Twain  National  Forest. 

Date:  November  16. 1987. 
Bert  Rodgers, 

District  Manager,  Milwaukee  District  Office, 

Bureau  of  Land  Management. 

[FR  Doc.  87-26817  Filed  11-19-87:  8:45  am] 

BILLING  CODE  4310-QJ-M 


C^ISTOPHER  COLUMBUS 
QUINCENTENARY  JUBILEE 
COMMISSION 
Meeting 

agency:  Christopher  Columbus 
Quincentenary  Jubilee  Commission. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  the  Christopher 
Columbus  Quincentenary  Jubilee 
Commission,  a  presidential  commission 
established  in  1984  (Pub.  L.  98-375).  The 
meeting  will  be  held  in  Genoa.  Italy  and 
will  be  chaired  by  Commission 
Chairman  John  N.  Goudie. 
DATES:  Friday,  December  4, 1987  at  9:00 
a.m.  (Open).  Saturday,  December  5, 1987 
at  9:00  a.m.  (Open). 


ADDRESSES:  On  December  4,  from  9:00 
a.m.  to  1:00  p.m.  at  the  Palazzo  Tursi, 
Via  Garibaldi  9.  On  December  5,  from 
9:00  a.m.  to  1:00  p.m.  at  the  Palazzo  San 
Giorgio,  Via  della  Mercanzia  2. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  John  Alexander  Williams,  (202)  632- 
1992. 

SUPPLEMENTARY  INFORMATION:  On 

December  4,  the  Commission  will  meet 
with  members  of  the  Italian  National 
Commission,  officials  from  the  Region  of 
Liguria  and  the  City  of  Genoa,  officials 
of  the  Genoa  Port  Authority  and 
organizers  of  the  1992  Maritime  Expo  to 
discuss  Italy  and  the  United  States' 
plans  for  the  Quincentenary,  as  well  as 
joint  projects. 

On  December  5,  the  meeting  will  be 
open  to  the  public.  The  agenda  for  the 
meeting  is  as  follows: 

Evaluations  and  discussion  of 
proposed  projects,  finance  and 
fundraising,  progress  reports  on 
commemorative  plans  and  programs, 
announcement  of  project  recognition 
decisions,  discussion  of  international 
projects,  and  review  and  approval  of  the 
Regulations  for  Sponsorship  and  Project 
Licensing. 

John  Alexander  Williams. 
Director. 
[FR  Doc.  87-26816  Filed  11-19-87;  8:45  dm) 

BiaiNG  CODE  M20-RB-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  tlie 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  Employee  Benefits  Supplement 
Form  Number:  Agency — CPS-1  and 

CPS-684;  OMB— NA 
Type  of  Request:  New  collection 
Burden:  29.000  respondents;  6.000 

reporting  hours 
Needs  and  Uses:  The  collected  data  will 
be  used  to  measure  both  the  extent  to 
which  employers  (private  and 
government)  offer  retirement, 
disability,  and  sick  leave  benefits,  and 
the  extent  to  which  workers  choose  to 
participate.  They  will  also  provide 
characteristics  of  persons  who  do  and 
do  not  participate  in  these  employer- 
sponsored  programs. 
Affected  Public:  Individuals  or 

households 
Frequency:  On  occasion 
Respondent's  obligation:  Voluntary 


OMB  desk  officer  Francine  Picoult.  395- 
7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce.  Room  H6622, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult.  OMB  Desk  Officer. 
Room  3228,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  November  16, 1987. 
Edward  Michals. 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

[FR  Doc.  87-26785  Filed  11-19-87;  8:45  am) 

BILLING  CODE  3510-07-M 


Office  of  the  Secretary 

Federal  Coal  Export  Commission; 
Committee  Meeting 

agency:  Office  of  the  Secretary.  U.S. 
Department  of  Commerce. 

ACTION:  Notice  of  committee  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  I  (1976).  as  amended,  notice 
is  hereby  given  that  the  Federal  Coal 
Export  Commission  will  hold  the  final 
meeting  of  the  Committee  on  Regulatory 
Issues. 

DATE:  The  meeting  will  be  held  on 
Tuesday,  November  24, 1987,  3:30-4:30 
p.m. 

ADDRESS:  The  meeting  will  be  held  in 
room  3708  of  the  U.S.  Department  of 
Commerce,  Herbert  C.  Hoover  Building, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  H.  Brumley.  Executive  Director 
of  the  Commission,  at  (202)  377-4772. 

SUPPLEMENTARY  INFORMATION:  At  this 
meeting,  the  Committee  on  Regulatory 
Issues  will  discuss  the  final  draft  report 
and  accompanying  materials  it  has 
prepared  for  transmittal  to  the 
Commission. 

The  public  is  welcome  to  attend  this 
meeting  and  will  be  admitted  to  the 
extent  that  seating  is  available.  Public 
comments  are  welcome,  and  persons 
wishing  to  make  formal  statements 
should  notify  the  Executive  Director  of 
the  Commission  in  advance  of  the 
meeting.  The  Chair  retains  the  right  to 
place  reasonable  limits  on  the  duration 
of  public  comments.  Written  statements 
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may  be  submitted  before  or  after  the 
meeting. 

Less  than  fifteen  days'  notice  of  thisl 
meeting  is  being  provided  in  order  to 
permit  the  timely  preparation  of  the 
report  of  the  Federal  Coal  Export 
Commission  to  the  President  and  the 
Congresses  required  by  Pub.  L.  99-83. 

Signed  in  Washington.  DC  this  18th  day  of 
November,  1987. 
Robert  H.  Bramley, 
Executive  Director. 
(FR  Doc  87-26907  Filed  11-19-87;  8:45  am 

BNJJNO  CODE  3S10-BW-M 


Foreign-Trade  Zones  Board  , 

[Docket  Na  31-87]  I 

Foreign-Trade  Zone  72— Indianapolis, 
IN;  Application  for  Subzone;  Subaru- 
Isuzu  Auto/Trucit  Plant,  Tippecanoe 
County,  IN 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Indianapolis  Airport 
Authority,  grantee  of  FTZ  72.  requesting 
special-purpose  subzone  status  for  the 
automobile  and  light  truck  | 

manufacturing  plant  of  Subaru-Isuzu 
Automotive,  Inc.  (SIA),  located  in 
Tippecanoe  County,  Indiana.  The 
application  was  submitted  pursuant  tp 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81d- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  November  6. 1987. 

The  SIA  plant  (350  acres),  currently 
under  construction,  is  located  on  State 
Road  38  at  Interstate  65,  some  2  miles 
southeast  of  Lafayette  and  40  miles 
northwest  of  Indianapolis.  The  facility 
will  employ  1600  persons  and  will  be 
used  to  produce  automobiles  and  light 
trucks.  At  the  outset  the  company  will 
source  approximately  half  of  the  value 
of  the  vehicles  abroad,  including 
engines,  transmissions,  brake  system 
parts,  steering  system  parts,  sheet  steel, 
hubs,  shafts,  differentials,  suspension 
systems,  turbo  chargers  and  weather 
stripping. 

Zone  procedures  would  exempt  SIA 
form  Customs  duty  payments  on  the 
components  used  on  products  it  exports. 
On  its  domestic  sales  of  autos,  the 
company  would  be  able  to  defer  duty 
payments  and  to  pay  duties  at  the  rate 
available  to  importers  of  complete 
autos.  The  duty  rate  for  autos  is  2.5 
percent,  whereas  the  rates  on  the  foreign 
components  to  be  used  by  SIA  range 
from  3.0  to  4.9  percent.  On  the  trucks  (25 
percent  duty  rate)  SIA  plans  to  use  aone 


procedures  to  defer  duty  payments.  The 
applicant  indicates  that  zone  savings 
will  help  improve  the  company's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Larry  Shirk, 
Assistant  District  Director,  U.S.  Customs 
Service.  North  Central  Region,  610  South 
Canal  St..  Chicago,  IL  60607;  and  Cdlonel 
Robert  L  Oliver.  District  Engineer.  U.S. 
Army  Engineer  District  Louisville.  P.O. 
Box  59,  Louisville,  KY  40201. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  8. 1988. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Dept.  of  Commerce  District  Office. 

357  U.S.  Courthouse  &  Federal  Office 

Bldg..  46  E.  Ohio  St..  Indianapolis.  IN 

46204 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce.  Room  1529. 

14th  and  Pennsylvania.  NW., 

Washington,  DC  20230 

Dated:  November  12, 1987. 
|ohn  ).  Da  Ponte.  |r.. 
Executive  Secretary. 
[FR  doc.  87-26842  Filed  11-19-87:  8:45  am| 

BIIXING  CODE  3S10-DS-M 

[Docket  No.  32-87] 

Foreign-Trade  Zone  39— Dallas/Fort 
Wortti,  TX;  Application  for  Subzone; 
Harvey  Industries  Television  Plant, 
Athens,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Dallas/Fort  Worth 
International  Airport  Board,  grantee  of 
FTZ  39.  requesting  special-purpose 
subzone  status  for  the  television 
assembly  plant  of  Harvey  Industries, 
Inc..  in  Athens,  Texas,  some  58  miles 
southeast  of  Dallas.  Texas.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CF'R  Part  400).  It  was  formally  filed 
on  November  9, 1987. 

The  plant  is  located  on  Flat  Creek 
Road  at  Highway  31  in  Athens,  Texas. 
The  137-acre  facility  employs  900 


persons  and  is  used  to  assemble 
television  receivers.  Chassis,  speakers 
and  miscellaneous  hardware,  which 
account  for  about  half  the  value  of  the 
television  sets,  are  sourced  abroad.  The 
remaining  components  are  sourced 
domestically,  and  the  cabinet  is 
produced  at  the  plant.  The  company 
plans  to  increase  its  exports. 

Zone  procedures  would  exempt 
Harvey  from  Customs  duty  payments  on 
the  foreign  components  used  in  its 
exports.  On  its  domestic  sales,  the 
company  would  defer  duty  payments 
until  the  products  leave  the  plant. 
Although  Harvey  purchases  only 
domestic  color  picture  tubes,  it  has 
indicated  a  willingness  to  accept  the 
requirement  of  full  duty  payments  on 
foreign  picture  tubes  that  has  been 
applied  by  the  FTZ  Board  in  past  cases 
(e.g..  Board  Order  201.  47  FR  44593. 10/ 
8/82 — Sanyo.  Arkansas). 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  Don  Cough, 
Deputy  Assistant  Regional 
Commissioner.  U.S.  Customs  Service, 
Southwest  Region.  5850  San  Felipe 
Street.  Houston.  Texas  77057.  and 
Colonel  John  E.  Schaufelberger.  District 
Engineer.  U.S.  Army  Engineer  District 
Fort  Worth.  P.O.  Box  17300,  Fort  Worth. 
Texas  76102. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  8. 1988. 
A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 
Office,  1100  Commerce  Street  Room 
7A5.  Dallas.  Texas  75242 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce.  Room  1529, 
14th  and  Pennsylvania  Avenue.  NW., 
Washington.  DC  20230. 
Dated:  November  16, 1987. 
John  ).  Da  Ponte,  Jr., 
Executive  Secretary. 

(FR  Doc.  87-26843  Filed  11-19-87;  8:45  am] 

BtLUNG  CODE  3S10-0»-M 
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International  Trade  Administration 

[A-ses-015] 

Initiation  of  Antidumping  Duty 
Administrative  Reviews 

agency:  International  Trade 
Administration.  Import  Administration. 
Commerce. 

action:  Notice  of  initiation  of 
antidumping  duty  administrative  review. 


summary:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
certain  firms  in  the  antidumping  finding 
on  Japanese  television  receivers.  In 
accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews. 

EFFECTIVE  DATE:  November  20. 1987. 

FOR  FURTHER  INFORMATION  CONTACT. 

William  L.  Matthews,  Office  of 
Compliance.  Interntional  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  13, 1985.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
32556)  a  notice  outlining  the  procedures 
for  requesting  administrative  reviews. 
The  Department  has  received  timely 
requests,  in  accordance  with 
S  353.53a(a)(l)  of  the  Commerce 
Regulations,  for  administrative  reviews 
of  certain  firms  in  the  antidumping 
finding  on  Japanese  television  receivers. 

Initiation  of  Reviews 

In  accordance  with  §  353.53a(c)  of  the 
Commerce  Regulations,  we  are  initiating 
administrative  reviews  of  the  following 
firms  in  the  antidumping  finding  on 
Japanese  television  receivers.  We  intend 
to  issue  the  final  results  of  these  reviews 
no  later  than  November  30. 1988. 


Period  to  be  reviewed 

Television    recievefs.    monochrome 
and  cotor.  from  Japan: 
Matsushita 

03/01  /86-09/9fl/A7 

Victor 

03/01/86-02/28/87 

Interested  parties  are  encouraged  to 
submit  applications  for  administrative 
protective  orders  as  early  as  possible  in 
the  review  process. 

These  initiations  and  this  notice  are  In 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 


§  353.53a(c)  of  the  Commerce 
Regulations  (19  CFR  353.53a(c)). 
Gilbert  B.  Kaplan. 

Acting  Assistant  Secretary  for  Import 

Administration. 

Date:  November  13, 1987. 

[FR  Doc.  87-26844  Filed  11-19-87;  8:45  am] 

BIUING  CODE  3510-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Species; 
Sea  Turtles 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
NOTICE:  Extension  of  comment  period. 
SUMMARY:  On  October  15, 1987,  a  notice 
was  published  in  the  Federal  Register 
(52  FR  38253)  announcing  receipt  of  a 
petition  to  amend  NMFS  final 
regulations  concerning  shrimp  trawling 
requirements  to  conserve  endangered 
and  threatened  sea  turtles.  The 
comment  period  is  being  extended  from 
November  16  to  November  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  A.  Carter.  Office  of  Protected 
Resources  and  Habitat  Programs.  NMFS. 
Washington,  DC  20235  (202/673-5351). 

Dale:  November  16, 1987. 
BUI  A.  PoweU, 

Executive  Director.  National  Marine 
Fisheries  Service. 

[FR  Doc.  87-26810  Filed  11-19-87;  8:45  amj 

WLUNG  CODE  3S1fr-22-«l 

Marine  Mammals;  Application  for 
Permit;  Susan  Hamilton  Shane  (P127C) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544).  and  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  Parts  217-222). 

1.  Applicant:  Susan  Hamilton  Shane. 
West  Coast  Whale  Research 
Foundation,  U.S.,  250  Cottini  Way. 
Santa  Cruz.  California  95060 

2.  Type  of  Permit:  Scientific  Research 

3.  Name  and  number  of  marine 
mammals:  Each  year  up  to  2,800 
shortfinned  pilot  whales 
(Globicephala  macrorhyncbus)  will 
be  taken  by  potential  harassment  in 
the  course  of  photo-identifying 
individual  whales  and  recording 
whale  behavior.  An  unspecified 


number  of  California  sea  lions 
[Zalophus  califomianus],  up  to  5,600 
harbor  seals  (Phoca  vitulina),  5 
northern  seals  [Mirounga 
angustirostris],  up  to  5,600  gray 
whales  [Eschrichtius  robustus),  up  to 
200  bottlenose  dolphins  [Tursiops 
Sp.].  up  to  200  Pacific  white-sided 
dolphins  (Lagenorhynchus 
obtiquidens],  up  to  1,000  common 
dolphins  [Delphinus  delphis),  up  to 
200  Risso's  dolphins  [Grampus 
griseus]  and  up  to  20  Dall's  porpoises 
[Phocoenoides  dalli)  will  be  observed 
and  photographed  on  an  opportunistic 
basis  during  the  pilot  whale  research, 

4.  Location  of  activity:  Southern 
California  Waters 

5.  Period  of  activity:  5  years 
Concurrent  with  the  publication  of  this 
notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  the  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce.  Washington. 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  aot 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Serrice^ 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Ser\'ice,  1825  Connecticut 
Avenue.  NW..  Rm  805.  Washington,  DC; 
and  Director,  Southwest  Region. 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street.  Terminal  Island. 
California  90731-7415. 

Date:  November  12. 1987. 

Nancy  Foster. 

Director,  Off  ice  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Sen-ice. 

|FR  Doc.  87-26812  Filed  11-19-67;  8:45  amj 
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Marine  Mammais;  Issuance  of  Permit; 
Dr.  Donald  B.  Siniff  (P5G) 

On  May  14. 1987.  notice  was 
published  in  the  Federal  Register  (52  FR 
35299)  that  an  application  had  been  filed 
by  Dr.  Donald  B.  Siniff,  Department  of 
Ecology  and  Behavioral  Biology. 
University  of  Minnesota.  Minneapolis, 
Minnestoa  55455.  to  take  Weddell  seals 
[Leptonychotes  weddelli). 

Notice  is  hereby  given  that  on 
November  12. 1987  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  subject  to  certain  conditions  set 
forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
ofTices: 

Office  of  Protected  Resources  and 
Fiabitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW..  Rm  805.  Washington,  DC; 
and 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service.  14  Elm  Street. 
Federal  Building.  Gloucester, 
Massachusetts  01930. 

Dated:  November  12. 1987. 
Dr.  Nancy  Faster, 

Director.  Office  of  Protected  Resources  and 

Habitat  Programs.  National  Marine  Fisheries 

Sen-ices. 

[FR  Doc.  87-26815  Filed  11-19-87;  8:45  am) 

BRJJNQ  COM  9510-22-M 


Marine  Mammals;  Return  of 
Application;  Dr.  Howard  E.  Winn 
(P12G) 

On  May  14, 1987,  notice  was 
published  in  the  Federal  Register  (52  FR 
16296]  that  an  application  had  been  filed 
by  Dr.  Howard  E.  Winn,  University  of 
Rhode  Island,  for  a  permit  to  take  by 
tagging  up  to  500  cetaceans  throughout 
the  U.S.  coast. 

Notice  is  hereby  given  that  on 
November  6, 1987  the  application  was 
returned  because  of  insufficient 
information  necessary  to  complete  its 
review  by  NMFS,  the  Marine  Mammal 
Commission,  and  the  public.  The 
Applicant  may  resubmit  a  complete 
application  at  any  time  according  to  the 
guidelines  set  forth  in  the  Application 
Instructions,  the  MMPA  and  its 
regulations. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
fo  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  1825 
Connecticut  Avenue  NW..  Suite  805, 
Washington,  DC; 


Director,  Southwest  Region,  National 
Marine  Fisheries  Service.  300  South 
Ferry  Street,  Terminal  Island.  California 
90731; 

Director,  Alaska  Region,  National 
Marine  Fisheries  Service.  709  West  9th 
Street.  Federal  Building,  Juneau,  Alaska 
99802: 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  14  Elm  Street, 
Federal  Building.  Gloucester, 
Massachusetts  01930; 

Director,  Northwest  Region.  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way  NE.,  BIN  C15700,  Seattle, 
Washington  98115;  and, 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard.  St.  Petersburg,  Florida  33702. 

Date:  November  12. 1987. 
Dr.  Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 

Habitat  Programs.  National  Marine  Fisheries 

Service. 

(FR  Doc.  87-26814  Filed  11-19-87;  8:45  am| 
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Marine  Mammals;  Application  for 
Permit;  Dr.  Bcmd  Wursig  (P36A) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  Dr.  Bemd  G.  Wursig,  Moss 
Landing  Marine  Laboratories 

b.  Address:  P.O.  Box  450,  Moss  Landing, 
California  95039-0450 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Marine 
Mammals:  Pacific  white-sided  dolphins 
(Lagenorhynchus  obliquidens) 

4.  Type  of  Take:  The  applicant 
requests  to  harass  up  to  5,000  animals 
per  week  during  photo-identification 
studies  and  up  to  5,000  per  month  during 
aerial  surveys.  Of  those  numbers  four  (4) 
will  be  tagged  with  radio  tags.  These 
activities  are  necessary  to  assess 
distribution  and  abundance  of  Pacific 
white-sided  dolphins  on  a  seasonal 
basis;  determine  social  structure  and 
behavioral  patterns,  foraging,  resting 
and  travelling  on  a  daily  and  seasonal 
basis:  and  to  relate  these  objectives  to 
ecological  factors  such  as  food 
resources  and  physical  characteristics  of 
the  environment. 

5.  Location  of  Activity:  Monterey  Bay, 
California. 

6.  Period  of  Activity:  2  Years 
beginning  December  15, 1987. 


Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  Washington. 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service.  1825  Connecticut 
Avenue  NW..  Rm  805,  Washington,  DC; 

Director.  Southwest  Region,  National 
Marine  Fisheries  Service.  300  South 
Ferry  Street.  Terminal  Island.  California 
90731-7415. 

Dale:  November  12. 1987. 
Dr.  Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 
[FR  Doc.  87-26813  Filed  11-19-87;  8:45  am| 

BILUNG  COOE  3S10-22-M 


New  England  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
The  New  England  Fishery 
Management  Council  will  convene  a 
public  meeting  at  the  Holiday  Inn, 
downtown,  88  Spring  Street,  Portland. 
ME,  to  discuss  reports  of  the  groundfish. 
foreign  fishing,  scallop  and  large 
pelagics  oversight  committees;  the 
status  of  the  Surf  Clam/Ocean  Quahog 
and  Bluefish  Fishery  Management  Plans; 
the  "Fisheries  Research  Funding  Act  of 
1987"  (H.R.  3341,  Young/R-AK).  a  bill  to 
establish  a  saltwater  license  fee,  and 
discuss  other  fishery  management 
business.  The  public  meeting  will 
convene  December  2, 1987,  at  8:30  a.m.. 
and  will  adjourn  at  approximately  5  p.m. 
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For  further  information,  contact  Doi«las  G. 
Marshall,  Executive  Director,  New  England 
Fishery  Management  Council,  Suntaug  OfTice 
Park.  5  Broadway.  (Roote  One).  Saugns.  MA 
01906;  teleplune:  (617)  231-0422. 

Date:  November  17. 1S87. 

Richard  H.  Schaefer. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  87-28865  Filed  11-19-87;  8:45  am] 

BiLUNG  COOE  3510-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  ManHWade  Rber 
Textile  Products  Produced  or 
Manufactured  in  Sri  Lanica 

November  16, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
20, 1967.  For  further  information  contact 
Kimbang  Pham.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  343-6580.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
restore  unused  carryforward  to  the 
current  limits  for  Categories  341  and  648. 

Background 

On  May  15, 1987,  a  notice  was 
published  in  the  Federal  Register  (52  FR 
18413)  which  announced  import  restraint 
limits  for  cotton  and  man-made  fiber 
textile  products  in  Categories  341  and 
648,  among  others,  produced  or 
manufactured  in  Sri  Lanka  and  exported 
during  the  twelve-month  period  which 
began  on  )ur>e  1, 19^7  and  extends 
through  May  31. 1988. 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  May  10, 1983.  as 
amended,  between  the  Governments  of 
the  United  States  and  Sri  Lanka,  the 
limits  for  Categories  341  and  648  are 


being  adjusted,  for  the  period  |une  1. 
1987  to  May  31, 1988,  to  restore 
carryforward  that  was  requested  but  not 
used  during  the  previous  agreement 
year. 

A  description  of  the  textile  categories 
in  terms  of  T5.U.SJV.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 19S2  (47  FR  5S709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14. 
1983,  (46  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1964  (49  FR 
13397),  June  28. 1984  (49  FR  26622).  July 
18. 1964  (49  FR  28754).  November  9. 1984 
(49  FR  44782),  July  14. 1966  (51  FR  25386). 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedule  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 
WUUam  I.  Oulka. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Te.xtile  Agreements. 

Committee  for  the  Implementaliaa  of  Textile 
Agreements 

CoRvnissioner  of  Customs. 

Department  of  the  Treasury,  Washingloa.  DC 

Dear  Mr.  Commissioner:  Tliis  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  12, 1987  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports 
into  the  United  States  of  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 
which  began  on  June  1, 1987  and  extends 
through  May  31. 198a 

Effective  on  November  20, 1987.  the 
directive  of  May  12. 1987  is  hereby  amended 
to  adjust  limits  for  cotton  and  man-made 
fiber  textile  products  in  tlie  following 
categories,  as  provided  under  the  terms  of  tJie 
bilateral  agreement  of  May  la  1983,  at 
amended:  ' 

Calsgory  Twelv«-(nonm  adjusted  limit 

341 529,317  dozea 

648 _.,....  189,372  dozen. 


'  Tlie  bilateral  agreement  provide*,  in  parL  ihut 
|1 )  Specific  limit*  and  sublimit*  may  be  exceeded 
by  certain  designated  percentages  of  the  square 
yard  equivalent  total,  provided  the  amount  of  the 
increaie  i*  compensated  for  by  a  decrease  in 
equivalent  square  yards  in  one  or  Bore  other 
specific  limits:  (2)  speciiic  limits  aiay  be  increased 
for  carryover  or  carryforward:  (3)  administrative 
adjustments  or  arrangements  may  be  made  to 
rusolve  minor  problems  arising  in  the 
implementation  of  tlie  agreement. 


The  Committee  for  rtie  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(lj. 
Sincerely, 
William ).  Dulka. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  87-26786  Filed  11-19-87;  a-45  am| 

BIUJN6  00DE  SSie-OR-M 


.  Changes  in  Officials  Authorized  To 
Issue  Export  Visas  and  Exempt 
Certifications  for  Certain  Textiles  and 
Textiles  Products  From  the  Republic 
of  the  Philippines 

November  16. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimbang  Pham,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
Washington.  DC  (202)  377-4212. 

Under  the  terms  of  the  Bilateral 
Cotton.  Wool.  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber  Textile 
Agreement  of  March  4, 1987  and  the 
export  visa  arrangement  and  exempt 
certification  requirements,  announced  in 
ihe  CITA  directive  of  April  3, 1987  (52 
FR  11308),  the  Govonment  of  die 
Republic  of  the  Philippines  has  notified 
the  United  States  Government  that  Ms. 
Thelma  K.  Jover,  Deputy  Executive 
Director,  Garments  and  Textiles  Export 
Board,  has  been  authorized  by  the 
Government  of  the  Republic  of  the 
Philippines  to  issue  export  visas  and 
exempt  certifications  for  textiles  and 
textiles  products  exported  from  the 
Philippines,  subject  to  the  terms  of  the 
bilateral  agreement 

The  following  is  a  complete  list  of 
officials  of  the  Government  of  the 
Philippines  who  are  currently  authorized 
to  sign  export  visas  and  exempt 
certifications: 

Lorna  A.  del  Rosario 
Gloria  M.  Arroyo 
Zenaida  G.  Maglaya 
Marissa  G.  Arzadon 
Mercedita  M.  Pulmones  ' 
Mirabel  A.  Reyes 
Thelma  K.  Jover 

The  purpose  of  this  notice  is  to  advise 
the  public  of  these  changes. 
William  J.  Dulka. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc  87-26790  Filed  11-19-87:  a45  am| 
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Amendment  to  ttte  Export  Visa 
Requirement  for  Certain  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  In  the 
Socialist  Federal  Republic  of 
Yugoslavia 

November  16. 1987. 

The  Ciiainnan  of  tiie  Committee  for 
tiie  Implementation  of  Textile 
Agreements  (CITA),  under  tlie  autiiority 
contained  in  E.0. 11651  of  Marcii  3. 1972, 
as  amended,  tias  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
20. 1987.  For  further  information  contact 
]erome  Turtola,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)377-4212. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the  ' 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
require  export  visas  for  products  in 
Categories  341/641.  442.  604-A.  645/646 
and  666  which  were  exported  from 
Yugoslavia  to  the  United  States  on  or 
after  March  15. 1987.  j 

Background  ' 

A  CITA  directive  was  published  in  the 
Federal  Register  (51  FR  4413]  on      I 
February  4, 1986,  which  established 
export  visa  requirements  for  cotton^ 
wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
the  Socialist  Federal  Republic  of 
Yugoslavia  and  exported  to  the  United 
States. 

Under  the  terms  of  the  Export  Visa 
Arrangement,  effected  by  exchange  of 
notes  dated  October  26  and  27, 1978.  as 
amended  and  extended  on  December  25. 
1986.  between  the  Governments  of  the 
United  States  and  the  Socialist  Federal 
Republic  of  Yugoslavia,  agreement  was 
reached  to  further  amend  the  visa 
arrangement  to  cover  imports  of  cotton, 
wool  and  man-made  fiber  textile 
products  in  Categories  340/640,  341/641. 
433,  434,  435,  442,  443/643,  444,  447/448, 
604-A.  645/646  and  666,  produced  or 
manufactured  in  Yugoslavia  and 
exported  from  Yugoslavia  on  and  after 
March  15. 1987. 

Accordingly,  to  comply  fully  with  the 
arrangement  in  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  further  amend  the  export 
visa  arrangement  to  require  export  visas 
for  entry  of  cotton,  wool  and  man-made 
fiber  textile  products  in  Categories  341/ 
641.  442,  604-A.  645/646  and  666,  which 


are  exported  to  the  United  States  from 
Yugoslavia. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983,  (48  FR  55607).  December  30. 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386). 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 
William  ].  DuUca, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  16, 19B7. 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington.  DC 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  30. 1986,  by  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements  that 
directed  you  to  prohibit  entry  of  certain 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Yugoslavia  which  were  not  properly  visaed 
and  the  directive  of  March  21, 1986,  which 
further  clarified  the  January  30, 1986 
directive. 

Effective  on  November  20, 1987  you  are 
directed  to  prohibit  shipments  of  cotton,  wool 
and  man-made  fiber  textile  products  in 
Categories  341/641,  442.  604-A,'  645/646  and 
666  entered  for  consumption  or  withdrawn 
from  warehouse  for  consumption  into  the 
Customs  territory  of  the  United  States  (i.e., 
the  50  States,  the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico)  on  or  after 
March  15, 1987  which  have  been  produced  or 
manufactured  in  Yugoslavia  and  exported  on 
and  after  March  15, 1987  for  which  the 
Socialist  Federal  Republic  of  Yugoslavia  has 
not  issued  an  appropriate  export  visa. 

Goods  in  Categories  341/641,  442,  604-A, 
645/646  and  666  which  were  exported  prior  to 
March  15, 1987  shall  not  be  denied  entry  for 
lack  of  a  visa. 

Shipments  of  textile  products  classified 
within  Categories  340/640,  433.  434.  435,  443/ 
643.  444  and  447/448  should  continue  to  be 
accompanied  by  a  valid  visa  issued  by  the 
Government  of  Yugoslavia,  as  outlined  in  the 
March  21, 1986  directive  from  CITA. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  533(a)(1). 


Sincerely. 

William  J.  Dulka, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  87-26787  Filed  11-19-87;  6:45  am] 
BILUNG  CODE  3S10-Ofl-H 


Defense  Science  Board  Task  Force  on 
Competitive  Strategies;  Advisory 
Committee  f 


'  in  Calegor>'  604-A.  only  TSUSA  numbers 
310.SO49  and  310.6045. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
Cluinges;  Annual  Index 

agency:  Office  of  the  Secretary  of 
Defense,  DoD. 

action:  Notice  of  change  3  of  DoD 
5025.1-1. "Department  of  Defense  Annual 
Index". 

SUMMARY:  The  Department  of  Defense 
Annual  Index.  DoD  5025.1-1,  which  is 
available  from  the  National  Technical 
Information  Service  (NTIS)  is  being 
changed.  Change  3  supersedes  Changes 
1  and  2  and  may  be  obtained,  at  cost, 
from  NTIS,  Springfield.  Virginia  22161. 
telephone  (703)  487-4600.  The  change 
should  be  available  December  11. 1987. 

EFFECTIVE  DATE:  October  31, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Linda  Bynum,  Directives  Division, 
Correspondence  and  Directives 
Directorate.  Washington  Headquarters 
Services,  Washington,  DC  20301-1155, 
telephone  (202)  697-4111. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer,  ' 

Department  of  Defense. 
November  16. 1983 

(FR  Doc.  87-26801  Filed  11-19-87;  8:45  am) 

BILUNG  CODE  SSIO-OI-M 


Defense  Science  Board  Task  Force  on 
B-1B  Defensive  Avionics;  Cancellation 
of  Meeting. 

summary:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on  B- 
IB  Defensive  Avionics  for  November  24- 
25. 1987  as  pubished  in  the  Federal 
Register  (Vol.  52.  No.  197.  Page  38000- 
38001,  Tuesday,  October  13, 1987,  FR 
Doc.  87-23644.)  has  been  cancelled. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

November  16, 1987 

(FR  Doc.  87-26802  Filed  11-19-87;  8:45  am] 

BILUNG  CODE  M1(H>1M 


summary:  The  Defense  Science  Board 
Task  Force  on  Competitive  Strategies 
will  meet  in  closed  session  on  January 
29  and  May  27. 1968  at  the  Pentagon, 
Arlington,  Virginja. 

The  mission  of  the  Defertse  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  periodically  review  the 
application  of  competitive  strategies  to 
the  selection  of  technologies,  weapons, 
and  support  systems  including  C3  for 
emphasis  by  the  Department  of  Defense. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
November  16. 1987. 

|FR  Doc.  87-26803  Filed  n-19-a7;  8:45  am] 
BILLING  CODE  3SI0-41-M 


Defense  Science  Board  Task  Force  on 
Military  System  Applications  of 
Superconductors;  Cancellation  of 
Meeting 

summary:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
Military  System  Applications  of 
Superconductors  for  December  16-17. 
1987  as  pubhshed  in  the  Federal  Register 
(Vol.  52.  No.  204.  Page  39556.  iTiursday. 
October  22, 1987,  FR  Doc  87-24482]  has 
been  cancelled. 
Patricia  R  Nieaas. 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

November  Iti,  1987. 

jFR  Doc.  87-28804  Filed  11-1&-67: 8:45  am] 

BILUNG  COOE  M10-01-M 


Defense  Sdenoe  Board  Task  Force  on 
Military  System  Applications  of 
Superconductors;  Ownge  In  Oa«e  of 
Advisory  Committee  Meettotg 

summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Military 
System  Applications  of  Superconductors 
scheduled  for  January  7-8. 1988  as 
published  in  the  Federal  Register  (Vol. 


52,  No.  215.  Page  42706.  Friday. 

November  6. 1987.  FR  Doc.  87-25720) 

will  be  held  on  January  19-20. 1988. 

Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 

Dopartment  of  Defense. 

November  16, 1987. 

[FR  Doc.  87-26805  Filed  11-19-87;  8:45  am] 

BILUNG  CODE  MtO-Ol-H 


Department  of  ttie  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 
Name  of  the  Committee:  Army  Science 

Board  (ASB) 
Date  of  Meeting:  10  December  1987 
Time  of  Meeting:  1200-1300  hours 
Place:  Pentagon,  Washington,  DC. 
Agenda:  The  Army  Science  Board's  Ad 
Hoc  Committee  on  implementing 
Competitive  Strategies  will  brief  their 
draft  report  to  select  members  of  OSD. 
Due  to  the  classification  of  the  report 
and  ensuing  discussions,  this  meeting 
will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of 
Title  5.  U5.C  specifically 
subparagraph  (1)  thereof,  and  Title  5. 
U.S.C.  Appendix  1.  sulnection  10(d). 
The  classified  and  unclassified 
matters  to  be  discussed  are  so 
inextricably  intertwined  so  &a  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at 
(202)  695-3039  or  695-7046. 
SdUy  A.  Warner, 

A  dministrative  Officer,  A  rmy  Science  Board. 
[FR  Doc.  87-28776  Filed  11-19-87;  8:45  am] 
BILUNG  CODE  371(HM-M 


DEPARTMENT  OF  EDUCATION 
Proposed  Research  Priorities 

agency:  Department  of  Education. 
action:  Notice  of  Proposed  Biennial 
Research  Priorities. 

summary:  The  Secretary  proposes  to 
establish  research  priorities  for  Fiscal 
Years  1988  and  1989.  and  invites  public 
comment.  These  priorities  are  principal 
components  of  the  research  and 
development  agenda  to  improve 
education  in  the  United  States. 
date:  Comments  must  be  received  on  or 
before  January  19. 1988. 

ADDRESSES:  All  comments  concerning 
these  proposed  funding  priorities  should 
be  addressed  to  Dr.  Lawrence  Bussey. 


Jr.,  Office  of  Educational  Research  and 
Improvement,  Office  of  Research. 
Department  of  Education.  555  New 
Jersey  Avenue  NW.,  Suite  610, 
Washington,  DC  20208-1633. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Arthur  Sheekey,  (202)  357-6079. 

SUPPLEMENTARY  INFORMATION:  Section 

405  of  the  General  Education  Provisions 
Act,  as  amended  by  the  Higher 
Education  Amendments  of  1986  requires 
the  Secretary  to  publish  proposed 
research  priorities  in  the  Federal 
Register  every  two  years  not  later  than 
October  1,  and  to  allow  a  period  of  sixty 
days  for  public  comments  and 
suggestions.  Following  consideration  of 
public  comments,  the  Secretary  will 
publish  these  priorities  in  final  form. 

The  proposed  research  priorities  were 
developed  in  consultation  with 
researchers,  practitioners,  civic  and 
business  leaders,  policymakers, 
interested  citizens,  and  professional 
associations  all  over  the  country,  some 
of  whom  participated  in  a  series  of 
regional  forums  sponsored  by  the 
Department.  The  Secretary  may 
implement  some  or  all  of  these  priorities 
as  adopted  in  final  form  in  competitions 
in  Fiscal  Years  1988  and  1989  under  the 
Educational  Research  Grant  Program 
and  the  Regional  Educational 
Laboratories  and  Research  and 
Development  Centers  I^rogram.  In 
addition,  the  Secretay  may  commission 
papers  and  undertake  research  witiiin 
the  Department  to  implement  some  or 
all  of  the  final  priorities. 

Proposed  Research  Priorities 

English  Literacy,  Including  Reading. 
Writing,  and  Language  Skills 

Conducting  research  on  issues  related 
to  the  teaching  and  learning  of  reading, 
writing,  or  language  sidlls. 
Understanding  how  effective  programs 
work,  how  they  are  developed,  and  how 
they  influence  student  competencies  in 
these  areas. 

Improvement  in  Education 

Assessing  the  implementation  and 
impact  of  State  and  local  reform 
initiatives,  with  particular  emphasis  on 
the  refinement  of  measures  of  efi'eAive 
school,  teaching  and  classroom      d~^ 
practices.  1 

Home,  Family,  Cultural  and  Community 
Influence  in  Education 

Describing  the  impact  of  family, 
culture,  and  community  on  education. 
As  applicable,  identifying  existing  and 
effective  strategies  to  encourage  or 
facilitate  parental  involvement  in 
education. 


J -A  \  , 
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Improvement  of  Educational  Outcomes 
for  Students-at-Risk 

Identifying  what  makes  some  schools 
and  certain  educational  strategies 
successful  in  lowering  dropout  rates  and 
raising  achievement  levels  of  those 
students  having  the  greatest  difficulty  in 
terms  of  learning  and  motivation. 

Student  Achievement  and  Motivation 

Conducting  research  on  student 
achievement  with  a  concentration  on 
conditions  and  practices  that  affect 
student  motivation  and  interest  in 
learning. 

Teaching  and  Learning  Foreign 
Languages  | 

Investigating  successful  practices  for 
teaching  and  learning  foreign  languages. 
Understanding  effective  training 
practices  for  teachers  of  foreign 
languages. 

Management  and  Organization  of 
Schools  I 

Examining  the  dynamics  of  | 

educational  organizations,  management 
and  leadership  strategies  and  how 
leadership  practices  can  improve 
instructional  programs,  school 
discipline,  and  school  productivity. 

Technology  in  Education 

Applyng  the  advances  in 
communication  technologies  to 
problems  of  educational  productivity 
including  the  reduction  of  costs  in 
services  and  the  enhancement  of  the 
quality  of  instruction. 

Parental  Choice  in  Schooling 

Studying  the  effects  of  various  options 
in  education,  including  magnet,  private 
and  alternative  schools,  as  well  as  home 
and  independent  learning. 

Limited  English  Proficiency 

Investigating  the  effects  of  policies, 
practices,  and  programs  on  the  quality 
of  education  for  sutdents  with  limited 
English  proficiency.  I 

Citizenship  and  Character  Education 

Understanding  the  processes  of 
citizenship  and  character  education^ 
concentrating  on  what  is  taught  and 
learned  in  schools  and  communities, 
how  learning  takes  place,  and 
determining  how  education  may  affect 
adult  participation  in  civic  life. 

Recruitment.  Training,  and  Retention  of 
School  Professionals 

Analyzing  policies,  programs  and 
practices  designed  to  improve  the  I 
quality  and  effectiveness  of  the       I 
professional  and  support  personnel  in 
schools,  and  identifying  staff 


development  and  organizational 
practices  that  contribute  to  improved 
educational  outcomes. 

Assessment  of  Postsecondary  Education 

Investigating  the  effects  of  different 
coursework  patterns  and  other  criteria 
changes  on  both  the  general 
achievement  levels  and  longer-term 
attainments  of  college  graduates; 
developing  new  indicators  of  college 
students'  learning,  and  assessing  the 
current  state  and  future  prospects  of 
graduate  education  in  the  traditional 
arts  and  science  fields.  Analyzing 
evidence  of  program  effectiveness  and 
instructional  strategies  in  the  area  of 
adult  learning. 

Early  Childhood  Learning 

Obtaining  new  evidence  and 
examining  the  characteristics  of  early 
childhood  learning,  which  spans  the 
preschool  through  early  elementary 
school  years.  Identifying  useful 
information  for  educators  and  parents 
about  the  potential  and  acutal  learning 
capabilities  of  young  children. 

Library  Research 

Investigating  the  needs  and  data  on 
the  resources  and  services  available  to 
young  adults  in  public  libraries. 

International  Education 

Conducting  comparative  studies  of  the 
experience  of  other  democratic  cultures 
with  problems  and  issues  of  special 
interest  in  American  education,  e.g.,    , 
citizenship  education,  curriculum 
content  arid  educational  choice. 

Educational  Finance  and  Productivity 

Identifying  policies  and  finance 
mechanisms  that  contribute  to 
improvements  in  organizational  and 
institutional  productivity  in  public  and 
private  educational  institutions, 
agencies,  or  programs. 

Teaching  and  Learning  Content 
Knowledge 

Investigating  student  achievement, 
what  is  taught  and  learned,  and  how  it 
is  assessed  in  the  various  core 
curriculum  areas  (e.g.,  science, 
mathematics,  history,  goegraphy,  etc.) 

Executive  Order  12606— The  Family 

Some  of  these  proposed  priorities  may 
have  a  positive  impact  on  the  family  and 
are  consistent  with  the  requirements  of 
Executive  Order  12606— The  Family. 
These  proposed  priorities  strengthen  the 
authority  and  participation  of  parents  in 
the  education  of  their  children. 


Invitation  to  comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  research 
priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period  in  Suite  610,  Capitol 
Place,  555  New  Jersey  Avenue.  PJW.. 
Washington.  DC.  20208  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  Holidays, 

(20  U.S.C.  12218) 
Dated:  November  16, 1987. 

WilUam  J.  Bennett. 

Secretary  of  Education. 

[PR  Doc.  87-26847  Filed  11-19-87;  8:45  am] 

MIXING  CODE  4000-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Hydroelectric  Application  Filed  With 
the  Commission 

November  17, 1987. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Transfer  of 
Annual  License. 

b.  Project  No.:  176-017. 

c.  Date  Filed:  November  4. 1987. 

d.  Applicant:  Escondido  Mutual  Water 
Company. 

e.  Name  of  Project:  Escondido  Project. 

f.  Location:  On  Escondido  Creek,  in 
San  Diego  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Mr.  ].  Barton 
Seitz.  Duncan,  Allen  &  Mitchell,  1575 
Eye  Street,  NW..  Washington,  DC  20005. 
(202)-289-8400 
Mr.  Paul  D.  Engstrand,  Jennings, 

Engstrand  &  Henrikson,  2250  Camino 

del  Rio  South.  San  Diego.  CA  92108. 

(619)  291-0840 

i.  FERC  Contact:  Hossein  Ildari.  (202) 
376-9816. 

j.  Comment  Date:  December  15. 1987. 

k.  Proposed  Action:  Escondido  Mutual 
Water  Company  (Company),  holder  of 
an  annual  license  for  the  Escondido 
Project,  pursuant  to  section  15  of  the 
Federal  Power  Act.  and  the  City  of 
Escondido  (City)  have  jointly  filed  an 
application  to  receive  approval  for  the 
Company  to  transfer  its  annual  license 
to  the  City.  A  new  license  for  the 


Escondido  Project  was  issued  on 
February  26. 1979  (Opinion  No.  36).  On 
rehearing,  the  new  license  was  stayed 
for  a  period  of  two  years  for 
congressional  consideration  of  the 
Department  of  the  Interior's  request  for 
federal  takeover  of  the  project  (Opinion 
No.  36-A).  The  Ninth  Circuit  Court  of 
Appeals  overturned  Opinion  No.  36-A 
on  appeal  in  Escondido  Mutual  Water 
Company  v.  Federal  Energy  Regulatory 
Commission,  692  F.2d  1223  (9th  Cir. 
1982).  amended  701  F.2d  826  (9th  Cir. 
1983).  The  following  year  the  Supreme 
Court  in  Escondido  Mutual  Water 
Company  v.  Lajolla  Band  of  Indians,  466 
U.S.  765  (1984)  upheld  in  part  and 
reversed  in  part  the  Ninth  Circuit's 
decision.  On  remand,  the  Ninth  Circuit 
has  returned  Opinion  No.  36-A  to  the 
Commission  for  further  consideration. 

Pursuant  to  section  15  of  the  Federal 
Power  Act.  the  project  has  been 
operating  under  annual  licenses  since 
the  initial  license  expired  on  June  24. 
1974. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C  and 
D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPLICATION", 
"PROTEST*,  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  die 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
Edward  A.  Abrams,  Acting  Director, 
Division  of  Project  Management,  Federal 
Energy  Regulatory  Commission.  Room 
203-RB.  at  the  above  address.  A  copy  of 


any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal. 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  direcUy 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  Cashell. 
Acting  Secretary. 

[PR  Doc.  87-26880  Filed  ll-19-fl7;  8:45  am] 
BILUNO  CODE  0717-01-11 

[Docket  Nos.  RP87-41-005,  RP84-76-007) 

AlatMima-Tennessee  Natural  Gas  Co^ 
Tariff  Filing 

November  16, 1987. 

Take  notice  that  on  November  9, 1987. 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee) 
tendered  for  filing  certain  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  Alabama- 
Tennessee  states  that  the  purpose  of  the 
tariff  sheets  listed  in  Appendix  A  is  to 
revise  its  Tariff  pursuant  to  the 
Commission's  Order  issued  on  October 
9. 1987  in  Docket  No.  RP87-41-O00. 
which  approved  an  interim  settlement 
filed  on  September  9. 1987.  An  effective 
date  of  September  1. 1987  is  proposed. 
Alabama-Tennessee  further  states  that 
the  tariff  sheets  listed  in  Appendix  B 
reflect  certain  non-rate  changes  to  its 
tariff  required  by  Opinion  Nos.  268  and 
268-A  issued  on  March  13. 1987  and 
September  16. 1987.  respectively.  These 
tariff  sheets  are  also  proposed  to 
become  effective  on  September  1. 1987. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  customers  and  affected  State 
regulatory  commissions. 

Any  person  desiring  to  become  a 
party  to  this  proceeding  should,  on  or 
before  November  23, 1987.  file  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestant  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Acting  Secretary. 

Appnndix  A 

First  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  9 
Original  Sheet  No.  9-A 
Second  Revised  Sheet  No.  11 
Third  Revised  Sheet  No.  12 
First  Revised  Sheet  No.  15 
Original  Sheet  No.  15-A 
First  Revised  Sheet  No.  57 
First  Revised  Sheet  No.  66 
First  Revised  Sheet  No.  71 
Second  Revised  Sheet  No.  83 
First  Revised  Sheet  No.  99 
First  Revised  Sheet  No.  100 
Third  Revised  Sheet  No.  101 

Appendix  B 

Original  Sheet  No.  7A 
First  Revised  Sheet  No.  8 
Original  Sheet  No.  13A 
Original  Sheet  No.  66A 
First  Revised  Sheet  No.  67 
Original  Sheet  No.  71A 
First  Revised  Sheet  No.  72 

[PR  Doc.  87-26874  Filed  11-19-87:  8:45  am) 

BIIXINQ  CODE  C717-01-I1 


[Docket  No.  RP87-1 12-001] 

Columbia  Gas  Transmission  Corp^ 
Proposed  Changes  in  FERC  Gas  Tariff 

November  16, 1987. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  November  4, 1987  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
to  be  effective  October  1. 1987: 
Substitute  Third  Revised  Sheet  No.  67 

Columbia  states  that  the  listed  tariff 
sheet  sets  forth  the  applicable  tariff 
provisions  required  to  place  rates  into 
effect,  applicable  to  the  Annual  Charge 
Adjustment,  pursuant  to  the 
Commission's  Regulations  as  set  forth  in 
Order  No.  472.  472-A  and  472-B  issued 
May  29, 1987,  June  17, 1987  and 
September  16, 1987,  respectively  and. 
pursuant  to  Order  of  the  Director 
Accepting  Annual  Charge  Adjustments 
issued  September  29. 1987. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
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North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  Tiled  on  or 
before  November  23, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filing  are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil. 
Acting  Secretary. 

|FR  Doc.  87-26866  Filed  11-19-87;  8:45  am) 
MLUNQ  cooe  (riZ-OI-M 


(Docket  No.  RP86-15-034] 


Columbia  Gas  Transmisswn  Corp^ 
Proposed  Cttanges  in  FE^C  Gas  Tariff 

November  16. 1987. 

Take  notice  that  Columbia  GeTs 
Transmission  Corporation  (Columbial), 
on  November  10, 1987,  tendered  for 
filing  proposed  changes  in  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  to  be 
effective  April  1. 1987: 

Substitute  First  Revised  Sheet  No.  22E2 
Substitute  First  Revised  Sheet  No.  22E3 
Substitute  First  Revised  Sheet  No.  22P3 
Substitute  Third  Revised  Sheet  No.  22Q 

Columbia  states  that  these  changes 
are  being  filed  in  accordance  with 
Ordering  Paragraphs  (B)  and  (D)  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  September 
4, 1987  Order  Accepting  Tariff  Sheets  for 
Filing  Subject  to  Conditions  in  this 
proceeding. 

These  tariff  sheets  clarify  that 
calculation  of  seasonal  imbalances  will 
be  based  on  actual  tendered  quantities 
less  Daily  Scheduled  Quantities.  The 
Daily  Scheduled  Quantities  are  those 
designated  by  Buyer,  in  accordance  with 
Subsection  6(a)  of  the  appropriate  Rate 
Schedule,  but  the  sum  of  the  Daily 
Scheduled  Quantities  can  not  on  a 
monthly  basis  exceed  the  quantities 
actually  delivered  by  Columbia  at  the 
delivery  points  specified  in  the  service 
agreement. 

First  Revised  Sheet  No.  22P3  also 
contains  a  new  section  6(c)(2)(c),  with 
language  identical  to  the  language  in 
section  6(c)(2)(c)  of  Original  Sheet  No. 
22E3. 

Columbia  states  that  the  proposed 
tariff  sheets  are  identical  to  those 
rejected  by  an  October  21. 1987  Letter 
Order,  but  explains  that  the  parties 


which  protested  the  initial  compliance 
filing  have  agreed  to  withdraw  their 
protests.  Columbia  further  explains  the 
necessity  for  the  tariff  language  which 
caused  the  protests  and  rejection  of  the. 
earlier  tariff  sheets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  23, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Acting  Secretary. 
[FR  Doc.  87-26867  Filed  11-19-87;  8:45  am) 

BaUNG  COOE  e717-«1-«i 


[Docket  No.  RP86-14-034] 

Columbia  Gulf  Transmission  Co., 
Proposed  Ctianges  in  FERC  Gas  Tariff 

November  16, 1987. 

Take  notice  that  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
on  November  10, 1987,  tendered  for 
filing  proposed  changes  listed  below  to 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1.  to  be  effective  April  1, 1987: 
Substitute  First  Revised  Sheet  No.  162  C 
Substitute  First  Revised  Sheet  No.  162  D 
Substitute  First  Revised  Sheet  No.  201  B 
Substitute  First  Revised  Sheet  No.  201  C 
Substitute  First  Revised  Sheet  No.  238  C 
Substitute  First  Revised  Sheet  No.  238  D 
Substitute  First  Revised  Sheet  No.  286  C 
Substitute  First  Revised  Sheet  No.  286  D 

Columbia  Gulf  states  that  these 
changes  are  being  filed  in  accordance 
with  Ordering  Paragraph  (C)  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  November 
5, 1987  Order  Accepting  Tariff  Sheets  for 
Filing  Subject  to  Conditions  in  this 
proceeding.  These  tariff  sheets  are 
identical  to  the  tariff  sheets  filed  on 
September  21, 1987  and  rejected  in  a 
Letter  Order  issued  by  the  Director  of 
OPPR  on  October  21, 1987. 

These  tariff  sheets  clarify  that 
calculation  of  seasonal  imbalances  will 
be  based  on  actual  tendered  quantities 
less  Daily  Scheduled  Quantities.  The 


^ 
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Daily  Scheduled  Quantities  are  those 
designated  by  Shipper,  in  accordance 
with  Subsection  6(a)  of  the  appropriate 
Rate  Schedule,  but  the  sum  of  the  Daily 
Scheduled  Quantities  can  not  on  a 
monthly  basis  exceed  the  quantities 
actually  delivered  by  Columbia  Gulf  at 
the  delivery  points  specified  in  the 
service  agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  23, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia  Gulfs  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  D.  Casheil. 
Acting  Secretary. 
[FR  Doc.  87-26868  Filed  11-19-87:  8:45  am] 

BILLING  cooe  6717-01-M 


[Docket  No.  RP88-22-000] 

Gasdel  Pipeline  System,  Inc.  Filing 

November  16, 1987. 

Take  notice  that  on  November  6, 1987. 
Gasdel  Pipeline  System,  Incorporated 
(Gasdel)  tendered  for  filing  its  FERC 
Gas  Tariff,  Original  Volume  No.  1-A. 
Original  Sheet  Nos.  1  through  42.  Gasdel 
states  that  this  filing  was  made  in  order 
to  comply  with  Order  Nos.  436  and 
43fr-A. 

Gasdel  states  that  the  new  tariff 
includes  both  firm  and  interruptible 
transportation  service  on  a  first  come/ 
first  served  basis.  Gasdel  proposes  that 
all  transportation  revenues  be  credited 
to  its  affiliate  and  sole  transportation 
customer.  Public  Service  Electric  and 
Gas  Company. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  December  5, 1987. 
Copies  of  the  filing  were  served  on 
Gasdel's  customer. 

Any  person  desiring  to  become  a 
party  to  this  proceeding  should,  on  or 
before  November  23, 1987,  file  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  a  motion  to 
intevene  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 


Practice  and  Procedure.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motioiV^  intervene.  Copies 
of  this  filing  are  onfile  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Acting  Secretary. 
jFR  Doc.  87-26876  Filed  11-19-87;  8:45  am) 

BILLING  COOE  6717-01-M 


(RP87-135-001] 

High  Island  Offshore  System;  Tariff 
Filing 

November  16, 1987. 

Take  notice  that  on  November  3, 1987, 
High  Island  Offshore  System  ("HIOS") 
tendered  for  filing  Substitute  Original 
Sheet  No.  5A  to  be  included  in  HIOS 
F.E.R.C.  Gas  Tariff,  Original  Volume  No. 
1,  to  be  effective  October  1. 1987. 

HIOS  states  the  Substitute  Original 
Sheet  No.  5A  reflects  the  addition  of 
language  stating  HIOS'  intent  not  to 
recover  any  amounts  recorded  in 
Account  No.  928,  associated  with  an 
Annual  Charge  Adjustment  clause, 
through  a  .Natural  Gas  Act  Section  4  rate 
case.  This  language  is  required  by 
Federal  Energy  Regulatory  Commission 
Order  No.  472-B,  and  by  an  order 
Accepting  Annual  Charge  Adjustments 
issued  September  29, 1987  at  Docket  No. 
RP87-1 35-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  to  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  St.,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rule  211  or 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
23. 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Casheil, 
Acting  Secretary. 

|FR  Doc.  87-26875  Filed  11-19-87;  8:45  am) 
BILUNG  COOE  6717-01-M 


[Docket  No.  0188-72-000  and  0188-90-000) 
Koch  Exploration  Co.;  Application 

November  16. 1987. 

Take  notice  that  on  October  29. 1987, 
as  supplemented  on  November  9, 1987, 
Koch  Exploration  Company  (Applicant), 
of  P.O.  Box  2256,  Wichita.  Kansas  67201, 
filed  applications  pursuant  to  section 
7(b)  and  (c)  of  the  Natural  Gas  Act  and  " 
§§157.23  and  157.30  of  the 
Commission's  Regulations  thereunder, 
requesting  (1)  permanent  abandonment 
of  its  sale  to  Tennessee  Gas  Pipeline 
Company,  a  Division  of  Tenneco  Inc. 
(Tennessee)  of  gas  produced  from  the 
N/2  of  East  Cameron  Block  49,  Offshore 
Louisiana,  and  (2)  a  three-year  blanket 
limited-term  certificate  with  pregranted 
abandonment  in  order  to  make  sales  in 
the  spot  market. 

Applicant  has  an  application  as 
success«^-in-interest  for  a  certificate  of 
public  convenience  and  necessity 
pending  in  Docket  No.  CI87-930-000  to 
authorize  continued  sales  of  natural  gas 
to  Tennessee  pursuant  to  contracts 
dated  August  17  and  August  10. 1956, 
and  two  dated  August  14, 1956,  on  file 
with  the  Commission  as  Conoco  Inc. 
Rate  Schedule  No.  154,  ARCO  Oil  and 
Gas  Company,  a  Division  of  Atlantic 
Richfield  Company  Rate  Schedule  No. 
185,  Texaco  Producing  Inc.  Rate 
Schedule  No.  72  and  Cities  Service  Oil 
and  Gas  Corporation  Rate  Schedule  No. 
180,  respectively. 

In  support  of  its  applications 
Applicant  states  that  the  contracts  will 
expire  December  4, 1987,  and  Tennessee 
has  advised  that  it  does  not  oppose 
termination  of  sale  by  Applicant  from  its 
lease  under  the  terms  of  the  contracts 
effective  December  4, 1987. 
Deliverability  is  approximately  10.000 
Mcf/d.  The  gas  is  NGPA  section  102(d) 
gas. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  1, 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  appear  or 

to  be  represented  at  the  hearing. 

Lois  D.  Casheil, 

Acting  Secretory. 

(FR  Doc.  87-26877  Filed  11-19-87;  8:45  am) 

BILLING  COOE  6717-01-M 


[Docket  No.  RP87- 109-004] 

Michigan  Consolidated  Gas  Co., 
Interstate  Storage  Division;  Proposed 
Changes  in  FERC  Gas  Tariff 

November  16. 1987. 

Take  notice  that  on  November  4, 1987. 
Michigan  Consolidated  Gas  Company — 
Interstate  Storage  Division  (ISD) 
tendered  for  filing  proposed  changes  to 
the  following  tariff  sheets  in  its  FERC 
Gas  Tariff,  Original  Volume  No.  1, 
Original  Volume  No.  2  and  Original 
Volume  No.  3: 

Original  Volume  No.  1 

First  Revised  Sheet  No.  IB 

Original  Volume  No.  2 

First  Revised  Sheet  No.  lA 

Original  Volume  No.  3 

Third  Revised  Sheet  No.  30 

ISD  states  that  the  above  revised 
tariff  sheets  reflect  the  specific 
provisions  to  be  included  in  an  annual 
charge  adjustment  clause  (ACA  required 
by  Order  No.  472-B  (154.38(d)(ii)(A)), 
and  are  filed  in  compliance  with  the 
Order  of  the  Director  Accepting  Annual 
Charge  Adjustments  issued  September 
29, 1987,  in  Docket  No.  RP87-109-000.  et 
al. 

ISD  requests  that  the  above  tariff 
sheets  be  allowed  to  go  into  effect  on 
October  1, 1987,  which  is  the  effective 
date  of  the  tariff  sheets  originally  filed 
and  accepted  by  the  order  issued  on 
September  29, 1987.  Accordingly,  ISD 
has  petitioned  for  a  waiver  of  the  30  day 
notice  requirement  set  forth  in 
§154.38(d)(6)(ii)(A)(3)ofthe 
Commission's  regulations  and  any  other 
waivers  necessary  to  make  its  filing 
effective  on  October  1, 1987. 

ISD  states  that  copies  of  its  filing  have 
been  served  upon  its  customers  and  the 
Michigan  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
23. 1987.  Protests  will  be  considered  bv 
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the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubHc  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc.  87-26869  Filed  ll-l»-«7.  8:45  am) 
MUMB  OOOC  •717-01-11 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  87-26870  Filed  11-19-87;  8:45  am) 

MLLMQ  CODE  •717-01-M 


[Docket  No.  RP87-142-O01  ]  | 

Uisslssippt  River  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  16. 1987. 

Take  notice  that  on  November  4. 1987, 
Mississippi  River  Transmission 
Corporation  (Mississippi)  tendered  for 
filing  the  following  tariff  sheets  to  be  a 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1. 
Second  Substitute  Original  Sheet  No.  4D 
Substitute  Third  Revised  Sheet  No.  61 
Substitute  Original  Sheet  No.  6lA 

Mississippi  states  that  the  above 
referenced  tariff  sheets  were  submitted 
in  compliance  with  the  Commission 
letter  order  issued  October  16. 1S87,  in 
Docket  No.  RP87-142-O00,  and  in 
accordance  with  Commission  Order 
472-B,  issued  September  16. 1987.  The 
proposed  changes  provide  Mississippi 
with  the  mechanism  to  recover  from  its 
jurisdictional  sales  and  transportation 
customers  the  annual  charges  assessed 
it  by  the  Commission  through  a 
surcharge  of  $.0021  per  Mcf.  Mississippi 
further  states  that  at  this  time  it  elects  to 
use  the  Annual  Charge  Adjustment 
( ACA)  method  of  recovering  those 
charges  assessed  in  accordance  with 
§  154.38{d)(6)(ii)(A)  of  the  Commission's 
Regulations. 

Mississippi  requests  that  these 
proposed  tariff  sheets  become  effective 
on  October  1. 1987.  Mississippi  also 
states  that  copies  of  its  filing  have  been 
served  upon  its  customers  and 
applicable  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
F.nergy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  §§  385.211 
and3W.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  beforei 
November  23, 1987.  Protests  will  be  ' 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


[Docket  No.  TAe7-2-27-002l 

Nortti  Penn  Gas  C04  Proposed 
Changes  in  FERC  Gas  Tariff 

November  16, 1987. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  November  2. 
1987.  tendered  for  filing  proposed 
changes  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1  pursuant  to  its 
PGA  Qause  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
letter  order  dated  September  16, 1987.  in 
Docket  Nos.  TA87-2-27-000  to  be 
effective  September  1, 1987. 

The  Commission's  letter  order  dated 
September  18, 1987,  accepted  North 
Penn's  PGA  filing  "subject  to  downward 
revisions  to  reflect  any  modifications  in 
its  pipeline  supplier  rates  tracked  herein 
effective  September  1, 1987." 

On  October  1, 1987,  North  Penn  made 
a  I»GA  filing  in  compliance  with  the 
Commission's  September  18, 1987  Letter- 
Order  tracking  a  change  in  rates  from 
Tennessee  Gas  Pipeline  Company  which 
were  rejected  by  the  Commission's 
Letter-Order  dated  September  29. 1987, 
in  Docket  Nos.  RP81-54-003.  RP85-178- 
016  and  RP87-26-009. 

As  a  result,  North  Penn,  on  October 
14, 1987,  requested  that  the  Commission 
hold  in  abeyance  its  October  1, 1987 
PGA  filling  until  it  could  refile  using  the 
proper  rates  of  its  pipeline  suppliers. 

North  Penn  states  that  this  filing 
reflects  its  pipeline  supplier  rates  filed 
and  approved  to  be  effective  September 
1, 1987.  In  all  other  respects  this  filing 
contains  the  same  changes  as  filed  by 
North  Penn  on  August  20, 1987,  in 
Docket  No.  TA87-2-27  and-approved  by 
Commission  Letter-Order'  dated 
September  18, 1987.        I 

On  October  1, 1987,  Ndrth  Penn  filed"  a 
change  in  rates  to  reflect  t'he  FERC 
Annual  Charge  Adjustment  (ACA)  in  . 
Docket  No.  RP88-6. 

As  a  result  of  the  filing  proposed  to  be 
effective  September  1, 1987.  North  Penn 
is  submitting  six  (6)  copies  of  Substitute 
Eighty-Sixth  Revised  Sheet  No.  PGA-1 
to  include  its  ACA  proposed  to  be 
effective  October  1, 1987,  and  Second 
Substitute  Eighty-Fifth  Revised  Sheet 
No.  PGA-1  to  be  effective  September  1, 
1987. 


While  North  Penn  believes  that  no 
waiver  of  the  Commission's  Rules  and 
Regulations  are  required.  North  Penn 
respectfully  requests  a  waiver  of  any  of 
the  Commission's  rules  and  Regulations 
as  may  be  required  to  permit  this  filing 
to  become  effective  September  1. 1987 
and  October  1. 1987.  as  proposed. 

Copies  of  this  letter  of  transmittal  and 
all  enclosures  are  being  mailed  to  each 
of  North  Penn's  jurisdicational 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NW.,  Washington, 
DC  20426,  in  accordance  with  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8. 
1.10).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
23, 1987.  [Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
|FR  Doc.  87-26871  Filed  11-19-67:  8:45  am] 

WLLINQ  COOC  6717-01-11 


[Docket  No.  RP87-10a-0041 

Panhandle  Eastern  Pipe  Une  Co.; 
Compliance  Filing 

November  16, 1987. 

Take  notice  that  on  November  3, 1987, 
Panhandle  Easter  Pipe  Line  Company 
(Panhandle)  filed  revised  tariff  sheets  as 
listed  in  the  attached  appendix  in 
purported  compliance  with  Ordering 
Paragraphs  (C)  and  (E)  of  the 
Commission's  September  30, 1987  Order 
in  this  matter.  Copies  of  Panhandle's 
filing  were  sent  to  all  parties, 
jurisdictional  customers  and  appropriate 
state  regulatory  agencies. 

Any  person  desiring  to  become  a 
party  to  this  proceeding  should,  on  or 
before  November  23, 1987.  file  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  a  motion  to 
intervene  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Federal  Register  /  Vol.  52,  No.  224  /  Friday.  November  20,  1987  /  Notices 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

Appendix 

FERC  Gas  Tariff.  Original  Volume  No.  1 

First  Substitute  Sixty-First  Revised 

Sheet  No.  3-A 
First  Substitute  Thirty-Eighth  Revised 

Sheet  No.  3-B 
First  Substitute  Fourth  Revised  Sheet 

No.  3-F 
First  Substitute  Original  Sheet  No.  3-G 
First  Substitute  Third  Revised  Sheet  No. 

32-Y 
First  Substitute  Second  Revised  Sheet ) 

No.  32-Z  -^ 

First  Substitute  Second  Revised  Sheet 

No.  32-AA 
First  Substitute  First  Revised  Sheet  No. 

32-AF 
First  Substitute  First  Revised  Sheet  No. 

32-AO 
First  Substitute  First  Revised  Sheet  No. 

32-BB 
First  Substitute  First  Revised  Sheet  No. 

32-BC 
First  Substitute  First  Revised  Sheet  No. 

32-BD 
First  Substitute  Original  Sheet  No.  32-Bl 
First  Substitute  Original  Sheet  No.  32- 

BS 
First  Substitute  Fifteenth  Revised  Sheet 

No.  43-3 
First  Substitute  Sixteenth  Revised  Sheet 

No.  43-4 
First  Substitute  Firs!  Revised  Sheet  No. 

48-A 
First  Substitute  First  Revised  Sheet  No. 

48-B 
First  Substitute  First  Revised  Sheet  No. 

48-C 

FERC  Gas  Tariff.  Original  Volume  No.  2 

First  Substitute  Tenth  Revised  Sheet  No. 

93 
First  Substitute  Eleventh  Revised  Sheet 

No.  135 
First  Substitute  Second  Revised  Sheet 

No.  431 
First  Substitute  Seventh  Revised  Sheet 

No.  556 
First  Substitute  Fourteenth  Revised 

Sheet  No.  694 
First  Substitute  Thirteenth  Revised 

Sheet  No.  695 
First  Substitute  Fifth  Revised  Sheet  No. 

1316 
First  Substitute  Fourth  Revised  Sheet 

No.  1317 
First  Substitute  Fifth  Revised  Sheet  No. 

1339 
First  Substitute  Fourth  RevLsed  Sheet 

No.  1340 
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First  Substitute  Sixth  Revised  Sheet  No. 

1557 
First  Substitute  Fifth  Revised  Sheet  No. 

1558 
First  Substitute  Fifth  Revised  Sheet  No. 

1586 
First  Substitute  Sixth  Revised  Sheet  No. 

1610 
First  Substitute  Third  Revised  Sheet  No. 

1911.A 
First  Substitute  Sixth  Revised  Sheet  No. 

1920 
First  Substitute  First  Revised  Sheet  No. 

1950 
First  Substitute  Sixth  Revised  Sheet  No. 

1963 
First  Substitute  Sixth  Revised  Sheet  No. 

1995 
First  Substitute  Fourth  Revised  Sheet 

No.  2064 
First  Substitute  Second  Revised  Sheet 

No.  2197 
First  Substitute  Eighth  Revised  Sheet 

No.  2242 
First  Substitute  Fifth  Revised  Sheet  No. 

2370 
First  Substitute  Third  Revised  Sheet  No. 

2432 
First  Substitute  Sixth  Revised  Sheet  No. 

2489 
First  Substitute  Sixth  Revised  Sheet  No. 

2524 
First  Substitute  Third  Revised  Sheet  No. 

2546 
First  Substitute  Third  Revised  Sheet  No. 

2570 
First  Substitute  Third  Revised  Sheet  No. 

2640 
First  Substitute  Sixth  Revised  Sheet  No. 

2672 
First  Substitute  Fourth  Revised  Sheet 

No.  2707 
First  Substitute  Seventh  Revised  Sheet 

No.  2731 
First  Substitute  Third  Revised  Sheet  No. 

2754 
First  Substitute  Fifth  Revised  Sheet  No. 

2827 
First  Substitute  Fifth  Revised  Sheet  No. 

2850 
First  Substitute  Third  Revised  Sheet  No. 

2935 
First  Substitute  Third  Revised  Sheet  No. 

2961 
First  Substitute  Third  Revised  Sheet  No. 

3010 
First  Substitute  Second  Revised  Sheet 

No.  3162 

|FR  Doc.  87-26872  Filed  11-19-87;  8:45  am| 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP86-1S1-002] 

Seagull  Interstate  Corp.;  Compliance 
FiHng 

e 

IVtovember  16. 1987. 

Take  notice  that  on  November  6. 1987, 
Seagull  Interstate  Corporation  tendered 
for  filing  the  fallowing  revised  tariff 
sheets  to  its  FERC  Gas  Tariff.  Qtjginal 
Volume  No.  1:  First  Revised  Sheet  Nos. 
7, 12, 13, 19,  25,  35,  and  54.  and  Original 
Sheet  Na  54A.  Seagull  Interstate  states 
that  this  filing  is  made  in  order  to 
comply  with  the  Commissions  order  of 
September  24, 1987. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.214 
and  385.211.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
23. 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell. 

Acting  Secretary. 

(FR  Doc.  87-26873|Filed  11-19-87;  8:45  am| 

BILUNG  COOe  6717-01-M 


[Docket  No.  RPe8-9-001 1 

Southwest  Gas  Corp.;  Change  in  ACA 
Clause 

November  16, 1987. 

Take  notice  that  on  November  9, 1987, 
Southwest  Gas  Corporation  (Southwest) 
submitted  for  filing,  to  be  a  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  Third  Revised  Sheet  No.  35. 

The  tendered  tariff  sheet  is  filed  to 
comply  with  the  provisions  of  a 
Commission  letter  order  dated  October 
23, 1987  in  the  above-referenced  docket. 

Southwest  requests  waiver  of  the 
Commission's  regulations  to  permit  an 
effective  date  of  October  1, 1987. 

A  copy  of  this  filing  has  been  served 
on  Southwest's  jurisdictional  customers 
and  affected  stale  regulatory 
commissions. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
23, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashsell. 
Acting  Secretary. 
(FR  Doc.  87-28878  Filed  11-19-87;  8:45  am) 

anJJNG  CODE  C717-41-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3293-3] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  2, 1987  through 
November  6, 1987  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)  (c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5075/76. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FH 
dated  April  24, 1987  (52  FR  13749),| 

Draft  EISs 


1 


ERP  No.  D-AFS-I28015-CO,  Rating  "2. 
Rock  Creek  Reservoir,  Routt  National 
Forest  or  Muddy  Creek  Reservoir, 
Kremmling  Resource  Area, 
Construction,  Special  Use  and  404 
Permits.  Routt  and  Grand  Counties, 
CO.  Summary:  EPA  is  concerned  that 
the  direct  impacts  of  the  proposed 
projects,  especially  water  quality 
impacts,  are  not  analyzed  in  several 
geographical  areas.  The  EPA  also 
believes  that  the  draft  EIS  contains 
selection  criteria  that  artificially  limit 
the  choice  of  reasonable  alternatives. 
**Rock  Creek  Reservoir  alternative 
rated  EO;  Muddy  Creek  Reservoir 
alternative  rated  EC;  No  Actioi^ 
alternative  rated  LO. 

ERP  No.  D-BUV1-I70014-CO,  Rating  EC2, 
Uncompahgre  Basin  Planning  Area, 
Resource  Management  Plan, 
Wilderness  Recommendations.  Adobe 


Badlands,  Camel  Back,  and  Gunnison 
Gorge  Wilderness  Study  Areas,  Delta. 
Gunnison,  Montrose,  and  Mesa 
Counties,  CO.  Summary:  The  EIS 
examined  several  initiatives  for 
salinity  control  and  managing  riparian 
and  aquatic  systems.  However,  EPA 
recommended  a  more  comprehensive 
planning  framework  for  protecting 
aquatic  resources  under  the  Clean 
Water  and  Federal  Land  Policy  and 
Management  Acts. 

ERP  No.  D-COE-G36140-TX.  Rating  LO. 
Buffalo  Bayou  and  Tributaries. 
Comprehensive  Flood  Damage 
Prevention  Study,  Implementation. 
Harris,  Fort  Bend,  and  Waller 
Counties,  TX.  Summary:  EPA  has  no 
objection  to  the  project  as  proposed 
with  proper  implementation  of  the 
environmental  design  features  and 
recreational  development  plans 
described. 

ERP  No.  D-USN-L1100&-AK,  Rating  LO, 
Southeast  Alaska  Acoustic 
Measurement  FaciUty  (SEAFAC) 
Construction,  Establishment,  404 
Permit,  Behm  Canal,  Back  Island, 
Ketchikan  Gateway  Borough,  AK. 
Summary:  EPA  has  no  objections  to 
the  proposed  project  as  described  in 
the  draft  EIS. 

Final  EISs 

ERP  No.  F-BLM-G70004-NM,  Taos 
Resource  Area,  Resource 
Management  Plan,  Implementation. 
Union,  Mora,  Rio  Arriba,  Colfax,  San 
Miguel,  Los  Alamos,  Harding,  Taos 
and  Santa  Fe  Counties  NM.  Summary: 
The  document  satisfactorily  responds 
to  those  areas  of  concern  within 
EPA's  jurisdiction  and  expertise.  EPA 
has  no  objection  to  the  proposed 
action. 

Regulations 

ERP  No.  R-OSM-A01094-00,  30  CFR 
Parts  780  and  784;  Surface  Coal 
Mining  and  Reclamation  Operation; 
Permanent  Regulatory  Program; 
Surface  Mining  Permit  Applications; 
Underground  Mining  Permit 
Applications  (52  FR  32764).  Summary: 
EPA  recommended  that  provision  be 
made  in  the  proposed  rule  for 
consideration  of  well  head  protection 
areas  developed  under  a  state 
program  approved  by  EPA  and  the 
ground-water  evaluation  procedures 
contained  in  the  EPA  Guidelines  for 
Ground-Water  Classification. 

Dated:  November  17, 1987. 
Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 
[PR  Doc.  87-26832  Filed  11-19-87:  8:45  am) 

BILLING  CODE  6560-SO-M 


[ER-FRL-3293-2] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  filed  November  9, 1967 
through  November  13, 1987  Pursuant  to 
40  CFR  1506.9 

EIS  No.  870410.  Final.  FHW.  MD.  MD-36 
Construction,  Seldom  Seen  Road  to 
Buskirk  Hollow  Road.  Allegany 
County.  Due:  December  21. 1987. 
Contact:  Edward  Terry  (301)  962-4010. 

EIS  No.  870411,  Draft,  FHW.  MD.  MD- 
228  Extension.  US  301  to  MD-210  and 
MD-210  Improvement,  MD-228 
Extended  to  Old  Fort  Road.  Charles 
and  Prince  Georges  Counties.  Due: 
January  4. 1988.  Contact:  Edward 
Terry  (301)  962-4010. 

EIS  No.  870412.  Final.  FHW.  MD.  MD- 
100  Construction.  1-95  in  Howard 
County  to  MD-3/I-97  in  Anne 
Arundel  County  and  MD-176 
Improvements,  US  1  to  MD-295/ 
Gladys  Noon  Spellman  Parkway. 
Howard  and  Anne  Arundel  Coimties. 
Due:  December  21. 1987,  Contact: 
Edward  Terry  (301)  962-4010. 

EIS  No.  870413.  Draft,  FHW.  ND. 
Columbia  Road  Overpass  Widening. 
Gateway  Drive  to  32nd  Avenue  South. 
Grand  Forks  County.  Due:  January  4. 
1988.  Contact:  John  Kliethermes  (701) 
255-4011. 

EIS  No.  870414,  Draft,  Joint  Lead,  AFS. 
BLM.  MO.  Mark  Twain  National 
Forest.  Hardrock  Mineral  Leasing, 
Approval  and  Issuance  of  Leases, 
Oregon.  Carter  and  Shannon 
Counties.  Due:  January  4. 1988. 
Contact:  Leon  Kridelbaugh  (314)  364- 
4621. 
EIS  No.  870415  Final  Supplement.  COE. 
CA.  Corte  Madera  Creek  Flood 
Control  Project.  Unit  No.  4.  Updated 
Modifications,  Implementation,  Town 
of  Ross,  Marin  County,  Due: 
December  21, 1987,  Contact:  Richard 
Meredith  (916)  551-1855. 
EIS  No.  870416,  Draft  Supplement,  COE, 
IL.  MO,  Mississippi  River  Locks  and 
Dam  26  Replacement  Construction, 
Second  Lock,  Updated  Information, 
Upper  Mississippi  and  Illinois  Rivers, 
Alton,  Madison  Co.,  IL  and  St.  Louis 
Co.,  Mo,  Due:  January  4, 1988,  Contact: 
Daniel  Ragland  (314)  263-5711. 
EIS  No.  870417,  Draft  Supplement,  NAS. 
PRO,  Galileo  Mission  Project,  Jovian 
System  Investigation  Program  and 
Ulysses  Mission  Project,  Heliosphere 
Exploration  Program,  Spacecraft 
Modifications,  Due:  January  4, 1988, 
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Contact:  Dr.  Dudlely  McConnell  (202) 
453-1587. 

Amended  Notices: 

EIS  No.  870405.  Draft,  AFS.  WA.  OR. 
Umatilla  National  Forest,  Land  and 
Resource  Management  Plan,  Due: 
February  19. 1988,  Published  FR  11- 
13-87— Officially  retracted  due  to 
noncompliance  of  distribution. 

EIS  No.  870406,  Draft.  AFS.  OR.  Fremont 
National  Forest,  Land  and  Resource 
Management  Plan,  Due:  March  1. 1988. 
Published  FR-11-13-87,  Officially 
retracted  due  to  noncompliance  of 
distribution. 

EIS  No.  870381,  Final,  SFW,  MN,  I  A,  WI, 
IL,  Upper  Mississippi  River  National 
Wildlife  Refuge  and  Fish  Refuge 
Master  Plan,  Due:  January  4, 1988, 
Published  FR  10-30-87— Review 
period  reestablished. 

Dated:  November  17, 1987. 
Richard  E.  Sanderson, 

Director.  Office  of  Federal  Activities. 

|FR  Doa  87-26833  Filed  11-17-87:  8:45  am] 

MLUNG  CODE  6$60-S0-M 


[OPTS-140090;  FRL-3293-51 

Access  to  Confidential  Business 
Information  by  Unisys  Corp. 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  authorized  its 
contractor,  Unisys  Corporation  (UNI)  of 
Research  Triangle  Park,  NC,  for  access 
to  information  which  has  been 
submitted  to  EPA  under  all  sections  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be  confidential 
business  information  (CBI). 
date:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  December  7, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-543,  401  M  St., 
SW..  Washington,  DC  20460.  (202-554- 
1404). 

SUPPLEMENTARY  INFORMATION:  Under 
TSCA,  EPA  must  determine  whether  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  certain 
chemical  substances  or  chemical 
mixtures  may  present  an  unreasonable 
risk  of  injury  to  human  health  or  the 
environment.  New  chemical  substances, 
i.e.,  those  not  listed  on  the  TSCA 


Chemcial  Substances  Inventory,  are 
evaluated  by  EPA  under  section  5  of 
TSCA.  Existing  chemical  substances, 
i.e..  those  listed  on  the  TSCA  Inventory, 
are  evaluated  by  the  Agency  under 
sections  4,  6,  and  8  of  TSCA.  Certain 
existing  chemical  substances  intended 
to  be  exported  to  foreign  countries  are 
required  to  be  reported  to  EPA  under 
section  12  of  TSCA.  New  and  existing 
chemical  substances  intended  to  be 
imported  into  the  United  States  are 
evaluated  by  EPA  under  section  13  of 
TSCA.  Petitions  received  by  EPA  to 
initiate  a  proceeding  for  the  issuance, 
amendment,  or  repeal  of  a  rule  under 
section  4,  6,  or  8  or  an  order  under 
section  5(e)  of  6(b)(2)  are  evaluated  by 
EPA  under  section  21  of  TSCA. 

Under  contract  number  68-01-7437, 
EPA's  contractor  Unisys  Corporation, 
4501  Building,  79  Alexander  Drive,  will 
assist  the  EPA's  National  Computer 
Center's  National  Data  Processing 
Division  in  operating  and  maintaining 
computer  systems  containing 
information  that  may  be  claimed  or 
determined  to  be  CBI. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  contract 
number  69-01-7437,  UNI  will  require 
access  to  CBI  submitted  to  EPA  under 
TSCA  to  successfully  perform  the  duties 
specified  under  the  contract. 
Authorization  for  access  by  UNI  to 
TSCA  CBI  for  similar  purposes  under 
contract  number  68-01-6658  was 
previously  announced  in, the  Federal 
Register  of  January  12, 1987  (52  FR  1241). 
Under  contract  number  68-01-7437.  UNI 
personnel  will  require  access  to  CBI 
data  submitted  to  EPA  under  all 
sections  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

EAP  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
UNI  access  to  these  CBI  materials  on  a 
need-to-know  basis.  All  access  to  TSCA 
CBI  under  this  contract  will  take  place 
at  EPA  Headquarters  and  Research 
Triangle  Park  facilities. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  is  scheduled  to 
expire  on  September  30, 1988. 

UNI  personnel  will  be  required  to  sign 
non-disclosure  agreements,  will  be 
briefed  on  appropriate  security 
procedures  and  must  pass  a  written  test 
on  those  security  procedures  before  they 
are  permitted  access  to  TSCA  CBI. 

Dated:  November  13, 1987. 
Charles  L.  Elkins. 

Director.  Office  of  Toxic  Substances. 
|FR  Doc.  87-26883  Filed  11-19-87:8:45  am] 

BILUNG  CODE  6SfiO-50-M 


(FRL  3293-4 

Management  Advisory  Group  to  the 
Construction  Grant  Program;  Open 
Meeting 

Under  Pub.  L.  92-463,  notice  is  hereby 
given  that  a  meeting  of  Management 
Advisory  Group  to  the  Construction 
Grant  Program  (MAG)  will  be  held  at 
the  Hilton  Pavilion  Hotel,  1011  West 
Holmes  Avenue,  Mesa.  Arizona  85202, 
beginning  at  9:00  a.m..  on  December  10 
and  ending  at  about  1:00  p.m.  on 
December  11, 1987. 

The  agenda  will  include  a  review  and 
discussion  of  the  Sector  Study  on 
Municipal  Financing  and 
Implementation  of  State  Revolving  Loan 
Fund  legislation.  The  agenda  will  also 
include  briefings  and  discussions  on 
other  topics  of  current  or  future  interest 
to  MAG.  Any  members  of  the  public 
wishing  to  make  comments  are  invited 
to  submit  them  in  writing  to  the 
Executive  Secretary  at  the  meeting. 

The  meeting  will  be  open  to  the 
public.  Additional  information  on  the 
meeting  may  be  obtained  from  Ms.  Vicki 
Gillispie  at  the  Environmental  Protection 
Agency,  WH-547.  401  M  Street  SW., 
Washington,  DC  20460.  telephone 
number:  (202)  382-5859. 
Lawrence ).  Jensen, 
Assistant  Administrator  for  Water  (\\'H-556f. 

Date:  November  16. 1987. 
|FR  Doc.  87-26882  Filed  11-19-87:  8:45  am) 
BILUNG  CODE  8S60-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  9, 1987. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800.  2100  M  Street 
NW.,  Suite  140.  Washington.  DC  20037. 
For  further  information  on  this 
submission  contact  Terry  Johnson, 
Federal  Communications  Commission. 
(202)  632-7513.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  J.  Timothy  Sprehe,  Office 
of  Management  and  Budget.  Room  3235 
NEOB,  Washington,  DC  20503,  (202)  395- 
4814. 
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OMB  Number:  3060-0076. 

Title:  Annual  Employment  Report  for 
Common  Carriers. 

Form  Number:  FCC  395. 

Action:  Revision. 

Respondents:  Businesses  (including 
small  businesses). 

Frequency  of  Response:  Annually. 

Estimated  Annual  Burden:  1,200 
Responses;  1,200  Hours. 

Needs  and  Uses:  The  Annual 
Employment  Report  for  Common 
Carriers  is  a  data  collection  device  for 
enforcement  and  assessment  of  the 
Commission's  EEO  Rules.  All  common 
carrier  licensees  and  permittees  are 
required  to  file  this  report.  The  report 
identifies  each  carrier's  staff  by  gender, 
race,  color,  and/or  national  origin  in 
each  of  the  nine  major  job  categories. 
The  information  is  used  by  public 
interest  groups,  NTIA,  the  Equal 
Employment  Opportunity  Commission, 
the  Congress  and  the  U.S.  Commission 
on  Civil  Rights  to  assess  progress  in 
accordance  with  their  particular 
objectives. 

Federal  Communications  Commission. 
William ).  Tricarico, 
Secretary. 
|FR  Doc.  87-26828  Filed  11-19-87;  8:45  ani| 

BNJJNQ  COOC  (Tli-OI-M 

Public  Inforniation  Collection        J 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 


November  12, 1987. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  (44  U.S.CJ 
3501  et  seq.).  ' 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW..  Suite  140.  Washington.  DC  20037. 
For  further  information  on  this 
submission  contact  Terry  Johnson.  ' 
Federal  Communications  Commission. 
(202)  634-1535.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact ).  Timothy  Sprehe.  Office 
of  Management  and  Budget.  Room  3235 
NEOB.  Washington,  DC  20503,  (202)  395- 
4814. 

OMB  Number  None. 

Title:  Tariff  Review  Plan. 

Action:  New  collection. 

Respondents:  Businesses  (telephone 
companies). 

Frequency  of  Response:  Annually. 

Estimated  Annual  Burden:  58 
Responses:  13.978  Houis. 


Needs  and  Uses:  Certain  local 
exchange  carriers  (telephone 
companies)  are  required  to  submit  Tariff 
Review  Plans  in  partial  fulfillment  of 
cost  support  material  required  by  47 
CFR  61.38.  The  information  is  used  by 
the  Commission  and  public  to  determine 
the  justness  and  reasonableness  of 
rates,  terms,  and  conditions  in  tariffs  as 
required  by  the  Communications  Act  of 
1934,  as  amended. 
Federal  Communications  Commission. 
William  |.  Tricarico, 
Secretary. 
(PR  Doc.  87-26829  Filed  11-19-87;  8:45  am] 

BILLINO  CODE  S712-01-M 


Allocations  Subgroup,  Radio  Advisory 
Committee;  Meeting 

The  Allocations  Subgroup  of  the 
Advisory  Committee  on  Radio 
Broadcasting  will  meet  at  1:30  p.m.. 
Wednesday.  December  2. 1987.  in  the 
McCollough  Room  of  the  Headquarters 
of  the  National  Association  of 
Broadcasters,  1771  N  Street.  NW., 
Washington  DC.  to  consider  the 
following  matters: 

(1)  The  development  of 
recommendations  to  the  FCC  on 
updating  the  stated  allocations 
objectives  of  the  radio  broadcast 
service,  the  priorities  among  those 
objectives,  and  possible  differentiations 
between  the  objectives  of  the  AM  and 
FM  components  of  the  radio  broadcast 
service,  and  between  the  uses  of  the 
established  535-1605  kHz  portion  of  the 
AM  band  and  the  prospective  1605-1705 
kHz  portion; 

(2)  Input  to  the  Technical  Subgroup  of 
the  Radio  Advisory  Committee 
concerning  the  possible  desirability  of 
amendment  of  the  FCC  AM  Rules 
relating  to: 

(a)  AM  groundwave  and  skywave 
field  strength  contours  that  should 
normally  be  protected  against 
interference;  and  '. 

(b)  Protection  ratios;  and 

(c)  Additional  assignment 
considerations  to  increase  fiexibility; 

(3)  Preparations  for  the  1988 
Conference  to  expand  the  AM  band;  and 

(4)  Other  business. 

Subgroup  meetings  are  continuing 
ones,  and  may  be  resumed  after  the 
December  2. 1987  session  at  such  times 
and  places  as  may  be  decided  then.  All 
Subgroup  meetings  are  open  to  the 
public,  and  all  interested  persons  are 
invited  to  participate  in  them. 

For  further  information,  please  call  the 
Subgroup  Chairman:  Louis  C.  Stephens.  (202) 
254-3394. 


Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

[FR  Doc.  87-26830  Filed  11-19-87:  8:45  am) 

BILLING  COOE  •712-01-M 


[Report  No.  1690] 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaldng  Proceedings 

November  13, 1987. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  public 
notice  and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  these  documents 
are  available  for  viewing  and  copying  in 
Room  239, 1919  M  Street  NW.. 
Washington.  DC.  or  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service 
(202-857-3800).  Oppositions  to  these 
petitions  must  be  filed  November  27, 
1987.  See  §  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Amendment  of  Part  69  of  the 
Commission's  Rules  and  Regulations, 
Access  Charges.  To  Conform  It  with 
Part  36  Jurisdictional  Separations 
Procedures.  (CC  Docket  No.  87-113) 
Number  of  petitions  received:  10 

Note. — ^The  filing  date  for  responses  to 
western  union's  petition  for  reconsideration 
filed  on  9/23/87  is  modified  to  correspond 
with  this  public  notice. 

Federal  Communications  Commission. 
William ).  Tricarico, 
Secretary. 
[FR  Doc.  87-26831  Filed  11-19-87;  8:45  am) 

BILLING  COOE  6712-01-11 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
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Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200059. 

Title:  Port  of  Oakland  Terminal  Use 
Agreement. 

Parties: 

Port  of  Oakland  (Port) 
Canadian  Transport  Company  Limited 
(CTCO) 

Synopsis:  The  proposed  agreement 
provides  that  CTCO  shall  have, 
pursuant  to  the  terms  and  conditions 
specified  therein,  the  nonexclusive  right 
to  use  certain  assigned  premises  at 
either  the  Port's  7th  Street  Public 
Container  Terminal  or  the  Charles  P. 
Howard  Terminal  as  its  published 
regularly  scheduled  Northern  California 
port  of  call  for  its  vessel  operations. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

Dated:  November  16. 1987. 
[FR  Doc.  87-26834  Filed  11-19-87;  8:45  amj 

BILUNG  COOE  6730-01-M 
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Security  for  the  Protection  of  the 
Public  indemnification  of  Passengers 
for  Nonperformance  of  Transportation 
Issuance  of  Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  has  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3. 
Pub.  L  89-777  (80  Stat.  1357. 1358)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Discovery  Cruises,  Inc./Discovery 
Cruises,  Ltd..  c/o  Holland  &  Knight.  1200 
Brickell  Avenue.  Miami.  Florida  33131. 

Date:  November  17, 1987. 
Joseph  C.  Polking. 
Secretary. 

[FR  Doc.  87-26835  Filed  11-19-87;  8:45  am] 
BILLING  COOE  •730-0-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the^Miretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  October  30. 
1987, 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on 
301-594-1238  for  copies  of  package.) 

1.  Hospital  and  Hospital  Health  Care 
Complex  Cost  Report— 0938-0050— Thia 
form  is  used  by  hospitals  and  hospital 
health  care  complexes  to  report  their 
health  care  costs  and  by  their  servicing 
fiscal  intermediaries  to  determine 
amounts  reimbursable  for  the  services 
furnished  Medicare  beneficiaries. 
Respondents:  Businesses  or  other  for- 
profit.  Number  of  Respondents:  7,000; 
Frequency  of  Response:  Annually; 
Estimated  Annual  Burden:  4,433,560 
hours. 

2.  Medicare  Gammon  Claims  Form — 
0938-0008 — Claims  for  reimbursement 
can  be  acted  on/in  a  timely  and  accurate 
manner  when  firms  are  used  to  file  Part 
B  medical  and  other  health  services 
provided  by  physicians/suppliers. 
Respondents:  Individuals  or  households. 
Number  of  Respondents:  326,110.000; 
Frequency  of  Response:  Occasionally; 
Estimated  Annual  Burden:  58,623.707 
hours. 

3.  Information  Collection 
Requirements  in  the  Hospice  Case 
Regulation— 0936-0302— These 
information  collections  are  needed  to 
implement  the  Medicare  hospice  benefit. 
Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit.  Non-profit 
institutions.  Small  businesses  or 
organizations.  Number  of  Respondents: 
400;  Frequency  of  Response:  Annually; 
Estimated  Annual  Burden:  466.300  hours. 

4.  Laboratory  Personnel  Qualification 
Appraisal— 0930-0049— This  form  must 
be  completed  by  personnel  employed  by 
independent  laboratories  certified  by 
Medicare.  It  is  submitted  to  the  State 
agency  surveyor  which  verifies  that  the 
laboratories'  personnel  meet  Federal 
regulatory  standards.  Respondents: 
Businesses  or  other  for-profit.  Number  of 
Respondents:  3,000;  Frequency  of 
Response:  Occasionally;  Estimated 
Annual  Burden:  l.OOffliours. 

OMB  Desk  Officeh  Allison  Herron. 

Public  Health  Servic 

(Call  Reports  Cleara^e  Officer  on 
202-245-2100  for  copies  of^ackage.) 

Food  and  Drug  Administration 

1.  Protection  of  Human  Subjects — 
Recordkeeping  and  reporting 
requirements  for  Institutional  Review 
Boards  (21  CFR  Part  56)— 091 0-01 30— 
Documentation  of  the  Institution  Review 


Board  activities  and  retention  of  those 
recST-ds  is  necessary  for  FDA  to  be  able 
to  assess  compliance  with  regulations 
during  inspections.  Respondents: 
Businesses  or  other  for-profit.  Federal 
agencies  or  employees.  Non-profit 
institutions.  Small  businesses  or 
organizations.  Number  of  Respondents: 
3.000;  Frequency  of  Response: 
Occasionally;  Estimated  Annual  Burden: 
23.400  hours. 

2.  Laxative  Drug  Products  for  OTC 
Human  Use— 0910-0207— This  proposed 
rule  establishes  conditions  for  the 
marketing  of  laxative  drug  products 
classified  safe  and  effective  for  OTC 
use.  One  provision  of  the  proposed  rule 
is  preparation  and  distribution  of 
directions  related  to  the  use  of  bowel 
cleansing  systems  in  evacuating  the 
bowel  prior  to  surgery  or  x-ray. 
Respondents:  Businesses  or  other  for- 
profit.  Number  of  Respondents:  N/A; 
Frequency  of  Response:  Occasionally; 
Estimated  Annual  Burden:  N/A. 

3.  Medical  Device  and  Laboratory 
Product  Problem  Reporting  Program 
(PRPJ—O910-0U3—This  program 
provides  information  needed  to  monitor 
the  safety  and  effectiveness  of  medical 
devices  and  radiological  products 
regulated  by  Center  for  Devices 
Radiological  Health.  Respondents: 
Individuals  or  households.  State  or  local 
governments,  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees. 
Non-profit  institutions.  Number  of 
Respondents:  2.300;  Frequency  of 
Response:  Occasionally;  Estimated 
Annual  Burden:  575  hours. 

OMB  Desk  Officer:  Shanna  Koss. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

HCFA:  301-594-1238 
PHS:  202-245-2100 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building.  Room  3208,  Washington. 
DC  20503. 

ATTN:  (name  of  OMB  Desk  Officer). 

Dated:  November  16, 1987. 
James  F.  Trickett, 

Deputy  A^^ant  Secretary.  Administrative 

and  Management  Services. 

[FR  Doc.  87-26800  Filed  11-19-67;  8:45  am] 
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Centers  for  Disease  Control 

Requiremenl  of  Certification  of  Used 
Tire  Casings  From  Asia  Prior  to  Er 
into  the  United  States 


ntiy 


agency:  Centers  for  Disease  Control 
(CDC).  Public  Health  Service,  HHS. 
ACTION:  Notice  of  requirement  of 
certification  of  used  tire  casings  from 
Asia  prior  to  entry  into  the  United 
States. 

summary:  It  has  been  demonstrated  that 
the  Asian  tiger  mosquito  is  being 
imported  into  the  United  States  in  used 
tire  casing.  Consequently,  the  Public 
Health  Service  is  taking  action  to 
prevent  the  further  importation. 

Background:  In  August  1985,  the  Asian 
tiger  mosquito  [Aedes  albopictus]  was 
found  to  have  infested  one  county  in 
Texas.  This  mosquito  can  transmit  a 
number  of  viral  diseases  to  humans,  and 
its  presence  is  considered  to  constitute  a 
significant  pubHc  health  threat.  In  1986. 
Aedes  albopictus  was  found  to  have 
spread  to  other  locations  in  the  United 
Slates  and  by  October  1, 1987, 15  States 
had  been  found  to  be  infested.  Field 
evaluations  in  the  spring  and  early 
summer  of  1987  have  demonstrated  that 
this  species  successfully  survives 
temperate  winters  as  far  north  as 
Indiana. 

Sur\'eys  conducted  by  the  Centers  for 
Disease  Control  (CDC)  have  established 
that  Aedes  albopictus  and  other 
mosquito  species  are  being  imported 
into  the  United  States  from  Asia  in  used 
tire  casings. 

Implementation  Procedures:  To 
prevent  the  further  importation  of  this 
mosquito  and  the  possible  introduciten, 
transmission,  or  spread  of 
communicable  diseases  (in  these 
mosquitoes],  CDC  is  taking  the  following 
action:  Under  the  authority  of  section 
361  of  the  Public  Health  Service  Act  and 
42  CFR  71.32(c).  CDC  will  require  that 
all  used  tire  casing  originating  from 
)apan,  Korea,  Taiwan,  Hong  Kong, 
Thailand,  and  elsewhere  in  Asia  be 
certified  as  being  dry.  clean,  and 
disinsected. 

Disinsection  and  certification  should 
be  accomplished  by  the  exporter  using 
one  of  the  following  methods: 

A.  Tire  casing  must  be  clean  and  free 
from  water  and  fumigated,  according  to 
label  instruciton,  with  at  least  2  pounds 
of  methyl  bromide  fumigant  per  1,000 
feet'  for  24  hours. 

b.  Tire  casing  must  be  clean  and  free 
from  water  and  subjected  to  dry  heat  at 
a  temperature  of  120°F  {49°C)  for  ;-30 
minutes. 

C.  Tire  casing  must  be  clean  and  free 
from  water  and  subjected  to  steam  or  a 


pressurized  spray  of  hot  water  (190*F; 
88°C)  containing  detergent. 

After  tires  have  been  disinsected  they 
must  be  kept  dry. 

The  exporter  must  sign  the  certificate 
specifying  the  method  of  disinsection 
used  and  the  date  the  tires  were  treated. 
The  importer  or  his/her  agent  will  sign 
the  certificate  at  the  time  of  clearance 
by  the  U.S.  Customs  Service  and  the 
importer  or  his/her  agent  will  mail  the 
original  copy  of  the  certificate  to  the 
Centers  for  Disease  Control.  Division  of 
Quarantine,  Atlanta,  Georgia  30333. 

The  Customs  Service  will  ensure  that 
all  shipments  of  used  tire  casings  from 
Asia  are  accompanied  by  a  valid  CDC 
Disinsection  Certificate  before  releasing 
the  cargo.  Shipments  of  tires  that  do  not 
have  proper  documentation  will  be  kept 
separated  from  other  cargo  pending 
appropriate  disposition.  All  costs 
incurred  for  final  disposition  (including- 
disinsection  at  a  U.S.  port  of  entry)  will 
be  borne  by  the  importer. 

CDC  will  make  site  visits  to  the  major 
exporting  countries  to  verify 
disinsection  capabilities,  will  perform 
periodic  inspections  of  shipments  of 
used  tire  casings  to  monitor  compliance, 
and  will  receive  copies  of  the 
disinsection  certificates  from  the  U.S. 
Customs  Service. 

Effective  Date:  January  1, 1988. 

For  Further  information,  Copies  of 
Technical  Specifications,  or 
Certification  Forms  Please  Contact  Mr. 
Tony  D.  Perez  (404-329-2574).  Centers 
for  Disease  Control,  Division  of 
Quarantine.  Atlanta,  Georgia  30333. 

Dated:  November  1&  1987. 
Glenda  S.  Cowart. 

Director.  Office  of  Program  Support  Centers 

for  Disease  Control. 

jI'R  Doc.  87-26792  Filed  11-19-87;  8:45  am) 
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Food  and  Drug  Administration 
I  Docket  Na82F-0334] 

Air  Products  and  Cttemicais,  inc.; 
Withdrawal  of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal  without  prejudice  to  future 
filing  of  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  Z4,7,9- 
tetramethyl-5-decyn-4,7-diol  as  a 
component  of  coatings  for  paper  and 
paperboard  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  ].  Machuga,  Center  for  Food 


Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration.  200  C  St. 
SW..  Washington,  DC  20204.  202-472- 
5690. 

suppixmentary  information:  In  the 
Fedoal  Register  of  December  3. 1982  (47 
FR  54547),  FDA  published  a  notice  that  it 
had  filed  a  petition  (FAP  2B3657)  from 
Air  Products  and  Chemicals.  Inc.,  Box 
538.  Allentown.  PA  16105.  proposing  that 
21  CFR  176.170  be  amended  to  provide 
for  the  safe  use  of  2.4.7.9-tetramethyl-5- 
decyn-4,7-diol  as  a  component  of 
coatings  for  paper  and  paperboard  in 
contact  with  foiid.  Air  Products  and 
Chemicals.  Inc^  has  now  withdrawn  the 
petition  without  prejudice  to  a  future 
filing  (21  CFR  171.7). 

Dated:  November  12, 1967. 
Frsd  R.  Slunk. 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 

|FR  Doc.  87-26781  Filed  11-19-87;  8:45  amj 
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[Docket  No.  87F-03441 

Rling  of  Food  Additive  Petition; 
NutraSweet  Co. 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  the  NutraSweet  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  aspartame  as  a 
sweetener  in  baked  goods  and  baking 
mixes. 
FOR  FURTHER  INFORMATION  CONTACT 

Joseph  Leginus.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-426-5487. 
SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1788  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  7A4044)  has  been  ftled  by 
the  NutraSweet  Co..  4711  Golf  Rd., 
Skokie,  IL  60076,  proposing  that 
§  172.804  Aspartame  (21  CFR  172.804)  be 
amended  to  provide  for  the  use  of 
aspartame  as  a  sweetener  in  baked 
goods  and  baking  mixes,  where 
standards  of  identity  do  not  preclude  its 
use. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 


published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  12. 1987 
Fred  R.  Sliank, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

|FR  Doc.  87-26780  Filed  11-19-87;  8:45  am| 
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(Docket  No.  87N-0381] 

Drug  Export;  {Methotrexate  Sodium 
Tablets 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice.    ^ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Lederle  Laboratories  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Methotrexate 
Sodium  Tablets  to  the  United  Kingdom. 
ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concering  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rudolf  Apodaca.  Center  for  Drugs  and 
Biologies  (HFN-310).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-295-8063. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Lederle  Laboratories,  Pearl  River.  New 
York  10965,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
drug  Methotrexate  Sodium  Tablets  to 


the  United  Kingdom.  This  drug  is  used  in 
the  treatment  of  neoplastic  disease  and 
severe  cases  of  uncontrolled  psoriasis 
unresponsive  to  conventional  therapy. 
The  application  was  received  and  filed 
in  the  Center  for  Drugs  and  Biologies  on 
September  29, 1987,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  November  30, 
1987,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L.  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drugs  and 
Biologies  (21  CFR  5.44). 

Dated:  November  4. 1987. 
Daniel  L.  Michels, 

Director.  Office  of  Compliance.  Center  for 
Drugs  and  Biologies. 

|FR  Doc.  87-26779  Filed  11-19-87:  8:45  am] 
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Health  Care  Financing  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA)  (Federal 
Register.  Vol.  51,  No.  201.  pp.  3707&- 
37077,  dated  Friday  October  17, 1986)  is 
amended  to  reflect  a  change  in  the 
organizational  structure  of  the  Office  of 
Operations  Support  (OOS).  Office  of 
Research  and  Demonstrations  (ORD). 
Associate  Administrator  for  Program 
Development.  OOS  is  being  reorganized 
to  consolidate  all  administrative 
management  functions  within  ORD  in 
one  component. 

The  specific  changes  to  Part  F  are  as 
follows: 

•  Section  FQ.20.B.3.,  is  deleted  in  its 


entirety  and  replaced  by  a  new 
functional  statement  that  re^^dsa^ 
follows:  \ 

•  «         *         *         « 

3.  Office  of  Operations  Support 
(FQBC). 

Provides  policy  direction, 
coordination,  and  control  to  the  Office 
of  Research  and  Demonstrations  in  the 
areas  of  budget,  financial  and 
accounting  operations,  personnel, 
workplanning.  management  evaluation 
and  analysis,  and  administrative 
services.  Directs  the  research  and 
demonstration  project  grant,  cooperative 
agreement  and  procurement  programs. 
Directs  and  plans  ongoing  research 
publications  and  information  resources 
programs.  Participates  with 
departmental  components  in  a  wide 
range  of  experimental  health  care 
delivery  projects.  Performs  claims 
adjudication,  reimbursement,  and  data 
collection  for  demonstration  projects. 
Provides  a  setting  for  testing  proposed 
policies  and  procedures  which  impact 
on  fiscal  intermediary  operations  and 
provides  the  capacity  for  serving 
specialized  providers.  Directs  ORD's 
correspondence  and  tracking  and 
control  system.  Coordinates  the 
development  of.  and  responses  to. 
regulations  related  to  ORD.  Responsible 
for  ORD's  Freedom  of  Information 
requests. 

*  •        •        *        # 

•  Section  FQ.20.B.3.a.  Division  of 
Executive  Operations  (FQBCl).  is 
deleted  in  its  entirety  and  replaced  by 
the  following: 

•  •        *        •        « 

a.  Division  of  Program  Support 
(FQBC3) 

Plans,  organizes,  and  administers  the 
extramural  ORD  research  and 
demonstration  (grants,  cooperative 
agreements,  and  contracts)  program 
assuring  that  both  technical  and 
administrative  requirements  are  met. 
Plans  and  directs  an  ongoing 
publications  dissemination  and 
information  resources  program.  Provides 
assistance  in  the  coordination  and 
production  of  major  written  documents, 
plans,  and  reports. 

*  *        *        *        • 

Date:  October  20. 1987. 
William  I^  Roper, 

Administrator.  Health  Care  Financing 
Administration. 

|FR  Doc.  87-26840  Filed  11-19-87:  8:45  am] 
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Statement  of  Organteatlon,  Functione, 
and  Delegationa  of  Autliortty  , 

Part  F.  of  the  Statement  of  | 

Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFAj.  Federal 
Register.  Vol.  48.  No.  198,  pp.  46441- 
46444,  dated  Wednesday,  October  12, 
1983)  is  amended  to  indicate  a 
reorganization  within  the  Bureau  of 
Quality  Control.  The  Administration  and 
Management  Sta^  and  Program  Quality 
and  Evaluation  Staff  will  be  abolished 
and  their  functions  will  be  consolidated 
in  the  Executive  Operations  Staff.  The 
Office  of  Medicaid  Financial 
Management  is  abolished  and  replaced 
by  the  OfHce  of  Medicaid  Management. 
All  Medicaid  operations  and  financial 
management  activities  are  incorporated 
therein.  The  reorganization  also 
abolishes  the  Office  of  Program  Review 
and  Evaluation  and  transfers  the 
Division  of  Operational  Reviews  to  the 
Office  of  Quality  Control  Program,  while 
the  functions  of  the  Division  of 
Performance  Evaluation  are  assigned  to 
the  Office  of  Medicaid  Management  and 
the  Office  of  Quality  Control  Programs. 

The  specific  changes  to  Part  F.  are 
described  below: 

•  Section  FP.10.B.,  Bureau  of  Quality 
Control,  is  amended  by  deleting  the 
existing  organizational  titles  and 
replacing  them  with  the  following: 

1.  Executive  Operations  Sta^ 

2.  Office  of  Medicaid  Management 

a.  Division  of  Financial  Management 

b.  Division  of  Program  Performance 

c.  Division  of  Payment  Systems 

3.  Office  of  Quality  Control  Programs 

a.  Division  of  Operational  Reviews: 

b.  Division  of  Institutional  | 
Reimbursement  Assessment 

c  Division  of  Performance  Evaluation 

•  Section  FP.20.B  is  amended  by 
deleting  the  organizational  title, 
functional  statement,  and  administrative 
code  for  each  organization  beneath  the 
Bureau  of  Quality  Control.  The  deleted 
sections  are  to  be  replaced  by  the      1 
following  updated  functional 
statements,  organizational  titles^  and| 
administrative  codes. 

1.  Executive  Operations  Staff  (FPC-6 1 

Assists  and  advises  all  Bureau  of 
Quality  Control  (BQC)  managers  in 
organizational  analysis,  design,  and 
implementation  by  analyzing, 
developing,  and  recommending  actioh, 
and  presenting  reorganization  proposals, 
requests  to  establish  positions,  and 
delegations  of  management  and  program 
administration  authorities.  Establishes 
and  implements  integrated  and 


coordinated  BQC  workplanning. 
Provides  instructions  and  facilitates  the 
completion  of  organizational.  Senior 
Executive  Service,  Performance 
Management  and  Recognition  System 
(F^4RS).  and  Employee  Performance 
Management  System  workplans.  Plans 
and  monitors  the  execution  of  major 
Bureau  program  initiatives  through  the  - 
administration  of  the  Bureau's 
workplanning  and  PMRS  workplans  to 
ensure  fairness  and  equity  among 
components  and  to  assure  that 
measurable  and  verifiable  outputs  are 
provided.  Interprets  budgetary  policies 
and  limitations  and  develops  and  issues 
guidelines  and  instructions  to  BQC 
managers  for  budget  formulation  and 
execution.  Executes  the  budget  for  BQC 
through  the  issuance  of  staff  and  dollar 
controls,  budget  allowances  for 
administrative  expendittires,  and 
employment  ceilings  to  BQC 
components.  Provides  services  and 
liaison  with  the  Office  of  Management 
and  Budget  (OMB)  related  to 
procurement,  space  acquisition, 
utilization  and  management;  telephone 
systems;  records;  publications;  forms 
printing;  and  reprographics.  Directs  an 
integrated  and  coordinated  personnel 
management  program  responsive  to  the 
needs  of  BQC.  Represents  BQC  in 
dealings  with  OMB  about  staffing, 
classification,  training,  labor  relations, 
employee  relations,  and  other  human 
resources  management  programs. 
Manages  BQC's  equal  employment 
opportunity  program.  Directs  BQC's 
automated  data  processing  (ADP) 
acitivities  related  to  documenting  the 
requirements  and  securing  clearances 
and  approvals  for  ADP  systems  and 
equipment;  preparing  BQC's 
administrative  operating  ADP 
procedures;  providing  input  for  the 
development  of  the  annual  ADP  and 
telecommunication  planning  and  budget 
submissions  ensuring  adherence  to  all 
ADP  security  measures,  policies,  and 
procedures;  and  assisting  with  the 
development,  modification,  and  review 
of  HCFA  ADP  policies.  Serves  as  focal 
point  for  public  information  (i.e.. 
newsletter  articles  and  Freedom  of 
Information  and  Privacy  Act  requests). 
Plans,  directs,  and  coordinates  the 
Bureau's  paperwork  burden  reduction 
and  information  collection  budget 
programs.  Plans,  directs,  and 
implements  an  information  management 
program.  Performs  "need  to  know" 
analyses  of  all  incoming  information 
and  assignments  and  distributes 
material  to  appropriate  staff.  Compiles 
and  highlights  management  information 
files  for  circulation  among  BQC  senior 
staff.  Designs,  develops,  and  maintains 
microcomputer  program  design  and  data 


links  for  automated  information 
retrieval  and  research  systems.  Performs 
an  ongoing  survey  of  available  data  and 
assesses  its  applicability  for  entry  into 
the  automated  tracking  system.  Indexes 
and  abstracts  all  information  into  the 
automated  reference  and  retrieval 
systems.  Directs  a  Bureau-wide  tracking 
and  control  system  on  correspondence, 
policies,  regulations,  and  action 
documents  and  provides  training  and 
technical  assistance  on  standards  for 
content  of  virritten  documents.  Analyzes 
a  broad  range  of  program  operations 
indicators  and  key  findings  from  all 
BQC  assessment  programs.  Prepares 
summary  interpretive  reports  reflecting 
the  overall  analysis  of  key  operational 
performance  findings.  Serves  as  a 
resource  regarding  significant  trends  in 
the  cost  and  effectiveness  of  program 
operations  and  identifies  priority  or 
recurring  problems  surfaced  through 
multiple  assessment  approaches. 
Identifies  indicators  of  apparent  causes 
and  effects  and  draws  broad 
conclusions  about  vulnerable  program 
areas.  Serves  as  the  focus  for 
information  and  analysis  to  support 
long-range  planning  of  Bureau  activities. 

2.  Office  of  Medicaid  Management 
(FPC4) 

Establishes  policies  and  procedures 
by  which  Medicaid  State  agencies  and 
Regional  Offices  (ROs)  submit  periodic 
budget  estimates  and  reports.  Analyzes 
budget  estimates  and  formulates  the 
national  Medicaid  budget.  Administers 
the  State  grants  process  for 
administrative  and  program  payments. 
Reviews  all  State  claims  for  Federal 
reimbursement  under  Title  XIX.  Reviews 
RO  disallowances  of  State  claims  for 
Medicaid  reimbursements.  Sets  and 
interprets  the  fiscal  requirements  and 
procedures  for  use  by  States  and  ROs. 
Develops  HCFA  instructions  for  regional 
staff  concerning  the  financial  review  of 
the  Medicaid  program  and  reviews  RO 
performance  to  assure  consistency  in 
implementation  of  instructions.  Directs 
and  coordinates  the  fiscal  aspects  of  the 
Title  XIX  program  activities. 
Responsible  for  operational  policies 
regarding  availability  of  Federal 
Financial  Participation  (FFP), 
designation  of  appropriate  FFP  rates, 
and  for  issuing  interpretations  to  ROs 
regarding  operational  FFP  issues. 
Develops  the  requirements,  standards, 
procedures,  guidelines,  and 
methodologies  pertaining  to  the  review, 
evaluation,  and  assessment  of  the 
operations,  development,  and  funding  of 
State  agency  automated  systems  to 
determine  their  compliance  with 
published  Federal  requirements. 
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Provides  technical  assistance  with 
respect  to  Electronic  Data  Processing 
(EDP)  procurements  and  reviews 
proposed  hardware  and  software 
modifications  and/or  equipment 
upgrades  for  approval  of  increased  FFP. 
E>esigns  and  conducts  studies, 
demonstration  projects,  and  surveys  to 
improve  Medicaid  operational  systems, 
methods,  and  procedures.  Plans, 
develops,  and  monitors  systems 
requirements  for  Medicaid  and 
coordinates  systems  requirements  for 
related  Federal  programs  such  as  Chihl 
Health  Assurance,  Child  Support 
Enforcement,  Food  Stamps,  and  Aid  to 
Families  with  Dependent  Children. 
Develops  and  implements  a  system  for 
reviewing  the  State  performance  of  the 
Income  Eligibility  Verification  System 
(lEVS)  requirements.  Develops  and 
interprets  lEVS  regulations  and  policies 
and  coordinates  all  lEVS  activities 
within  HCFA  and  with  representatives 
of  the  Food  and  Nutrition  Service,  the 
Family  Services  Administration,  and  the 
Assistant  Secretary  for  Management 
and  Budget.  Develops  and  implements 
policies,  procedures,  and  instructions  for 
the  oversight  of  States'  administration  of 
Home  and  Community-Based  Waivers 
(HCBW).  Develops  methodologies  for 
processing  HCBW  expenditure  reports. 
Conducts  analyses  of  States' 
administration  of  ftame  «nd 
Community-Based  Waivers. 

a.  Division  of  Financial  Management 
(FPC41)  'i 

Establishes  policies  and  procedures 
by  which  Medicaid  State  agencies  and 
ROs  submit  periodic  budget  estimates 
and  reports.  Analyzes  budget  estimates 
and  formulates  the  national  Medicaid 
budget.  Administers  the  State  grants 
process  for  administrative  and  program 
payments.  Reviews  all  State  claims  for 
Federal  reimbursement  under  Title  XIX 
of  the  Social  Security  Act.  Reviews 
periodic  State  agency  expenditure 
reports  to  evaluate  budget  execution 
and  determine  the  allowability  of  costs. 
Reviews  RO  disallowances  of  State 
claims  for  Medicaid  reimbursements. 
Serves  as  focal  point  for  defense  of 
disallowance  decisions  before  the  Grant 
Appeals  Board  (GAB),  analyzes  and 
disseminates  GAB  decisions  and 
monitors  their  implementation.  Sets  and 
interprets  fiscal  requirements  and 
procedures  for  use  by  States  and  ROs. 
Develops  HCFA  instructions  for  RO 
staff  concerning  the  financial  review  of 
the  Medicaid  program  and  reviews  RO 
performance  to  assure  consistency  in 
implementation  of  instructions.  Directs 
and  coordinates  the  fiscal  aspects  of  the 
Title  XIX  program  activities.  Provides 
the  definitive  HCFA  interpretation  of 


Medicaid  reimbursement  policy  for 
administration  and  training  costs. 
Responsible  for  operational  policies 
regarding  availability  of  Federal 
Financial  Participation  (FFP),  '^ 

designation  of  appropriate  FFP  rates, 
and  for  issuing  interpretations  to  ROs 
regarding  operational  FFP  issues.  Plans 
and  develops  new  programs  to  evaluate 
the  reimbursement  functions  of  State 
agencies.  Directs  regional  staff 
conducting  feasibility  studies  to  identify 
opportunities  for  implementing  new 
Medicaid  reimbursement  quality  control 
programs.  Analyzes  collected  data  to 
identify  regional  and  geographic  trends 
and  determines  need  for  new  tracking 
and  evaluation  techniques.  Reevaluates 
need  for  present  programs  as  well  as 
their  effectiveness  and  efficiency. 
Develops  enhancements  to  existing 
Medicaid  quality  control  and 
assessment  systems  to  improve 
efficiency  and  effectiveness  and  to 
reOect  operational,  legislative,  and 
administrative  changes.  Directs 
Regional  Office  financial  reviews  and 
audits  of  State  agencies. 

b.  Division  of  Program  Performance 
(FPC42J 

Develops,  implements,  directs,  and 
operates  national  quality  control 
programs  to  determine  the  effectiveness 
of  Medicaid  State  agencies'  performance 
in  the  areas  of  eligibility  determinations 
and  beneficiary  services.  Assures 
uniform  national  assessment  of  State 
agency  compliance  with  eligibility  and 
beneficiary  service  standards  and 
program  reqiirements.  Promulgates 
guidelines  and  requirements  for 
operatioiT>ana  direction  of  Medicaid 
assessment  and  quality  control 
programs.  Establishes  and  operates 
systems  for  analyzing  results  of 
assessment  and  quality  control 
programs  identifying  performance 
deficiencies  and  trends.  Provides 
documentation  and  analysis  necessary 
to  initiate  and  support  actions  on 
disallowances,  sanctions,  and  corrective 
action  requirements  and  on  adjudication 
of  appeals  of  disallowances  and 
sanctions.  Develops,  implements,  and 
operates  a  comprehensive  system  for 
assessing  and  assuring  adherence  to  the 
requirements  for  operating  Medicaid 
quality  control  and  assessment  systems. 
Systematically  reviews  established 
quality  control  and  assessment 
programs  and  implements  appropriate 
enhancements.  Prepares  recurring  and 
special  reports  of  quality  control 
findings  in  areas  of  eligibility  and 
beneficiary  services  to  document 
performance  assessment  results,  present 
comparative  analyses  of  individual 
State  performance,  interpret 


quantifiable  findings  and  to  identify 
trends,  significant  problems  and 
corrective  action  indicators.  Develops 
and  implements  a  system  for  reviewing 
the  State  performance  of  the  Income 
Eligibility  Verification  System  (lEVS) 
requirements.  Develops  and  interprets 
lEVS  regulations  and  policies  and 
coordinates  all  lEVS  activities  within 
and  outside  HCFA.  Develops  and 
implements  a  system  to  evaluate 
Freedom  of  Choice  Waivers.  Develops 
and  implements  policies,  procedures, 
and  instructions  for  the  oversight  of 
States'  administration  of  Home  and 
Community-Based  Waivers  (HCBW). 
Develops  methodologies  for  processing 
HCBW  expenditure  reports.  Conducts 
analyses  of  States'  administration  of 
HCBW. 

c.  Division  of  Payment  Systems  (FPC43) 

Develops  the  requirements,  standards, 
procedures,  guidelines,  and 
methodologies  pertaining  to  the  review, 
evaluation,  and  assessment  of  the 
operations,  development  and  funding  of 
State  agency  automated  systems  to 
determine  their  compliance  with 
published  Federal  requirements.  Designs 
and  employs  test  criteria  to  determine 
the  accuracy  and  effectiveness  of 
Medicaid  claims  processing  systems. 
Reviews  State  agency  Medicaid 
Management  Information  Systems 
(MMIS)  for  approval  of  increased 
Federal  Financial  Participation  (FFP). 
Provides  technical  assistance  with 
respect  to  Electronic  Data  Processing 
(EDP)  procurements  and  reviews 
proposed  hardware  and  sofeware 
modifications  and/or  equipment 
upgrades  for  approval  of  increased  FFP. 
Establishes  the  technical  specifications 
for  EDP  procurement  procedures  and, 
where  appropriate,  conducts  onsite 
reviews  to  determine  the  necessity  and 
compliance  of  such  procurement 
requests  with  the  Department  of  Health 
and  Human  Services  and  HCFA 
requirements.  Develops  and  maintains  a 
central  State  data  profile  to  support 
States  and  regions  in  improving 
operations  and  serves  as  a 
clearinghouse  for  technical  innovations 
and  cost-effective  methodologies 
pertaining  to  the  state-of-the-art  in  EDP 
development.  Develops,  directs,  and 
coordinates  systems  plans  and  studies 
for  the  effective  integration  of  all 
Medicaid  automated  processing  systems 
at  the  State  agency  level.  Designs  and 
conducts  studies,  demonstration 
projects,  and  surveys  to  improve 
Medicaid  operational  systems,  methods, 
and  procedures.  Plans,  develops,  and 
monitors  systems  requirements  for 
Medicaid  and  coordinates  systems 
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requirements  for  related  Federal 
programs  such  as  Child  Health 
Assurance,  Child  Support  Enforcement, 
Food  Stamps  and  Aid  to  Families  with 
Dependent  Children.  Directs  the 
development  and  issuance  of 
regulations,  specifications, 
requirements,  procedures,  functional 
standards,  and  instructional  material  to 
implement  and  maintain  operational 
systems  for  processing  Medicaid  claims 
and  defmes  their  application  to  States 
and  beneficiaries  of  HCFA  programs. 
Prepares  general  systems  plans  and 
develops  the  requirements  for  the 
detailed  design  and  programming  for 
model  systems  used  by  the  States 
administration  of  the  Medicaid  program. 
Plans,  conducts,  and  evaluates  studies 
aimed  at  long-range  improvements  in 
systems,  methods,  and  procedures  as 
they  relate  to  the  administration  of  the 
Medicaid  program.  Integrates  systems 
within  the  framework  of  HCFA  policies, 
goals,  and  objectives  in  an  efficient  and 
cost-effective  manner.  Develops  and 
performs  national  oversight  for  MMIS- 
related  activity  including  monitoring  RO 
responsibilities  which  involve 
automated  data  processing  approvals 
and  MMIS  FFP  issues  in  this  area. 
Develops  and  approves  cost  allocation 
plans  involving  multi-agency  programs. 
IDevelops  data  initiatives  which  will 
promote  efficiency  and  uniformity  in 
Medicaid  operations  and  directs  the 
implementation  of  national  Title  XIX 
data  initiatives  such  as  common  coding, 
uniform  bills,  and  electronic  media 
claims.  Develops  standards  for  cost  and 
benefit  analysis  and  monitoring  of 
MMIS  design,  development,  installation, 
and  operations.  Serves  as  the  HCFA 
focal  point  for  contact  with  the  State 
and  the  private  sector  on  MMIS  issues. 
Develops  and  implements  a  program  for 
the  exchange  of  information  to  improve 
the  operations  of  MMIS  systems, 
methods,  and  procedures  including 
conferences  and  other  media.  Designs, 
develops,  and  implements  procedures 
for  assessing  adherence  to  requirements 
for  various  MMIS  criteria. 

3.  Office  of  Quality  Control  Progtam 
(FPC5) 

Designs  and  implements  statis  ically- 
based  reviews  and  structural 
assessment  programs  to  determine  the 
overall  effectiveness  of  quality  control 
programs  operated  by  carriers, 
intermediaries,  and  other  related 
organizations.  Develops  and  applies 
policies,  standards,  and  guidelines  for 
quality  control  programs  to  provide 
uniform  and  comparative  assessment  of 
contractor  performance  in  the  areas  of 
program  eligibility  and  reimbursement, 
claims  payment,  and  beneficiary 


services.  Designs  and  implements  new 
or  modified  quality  control  programs  to 
assure  proper  stewardship  of  Federal 
funds  by  carriers,  intermediaries,  and 
other  HCFA-related  organizations. 
Initiates  recommendations  for  financial 
penalties  and  disallowances  on  the 
basis  of  formal  review  results.  Evaluates 
RO  performance  in  monitoring  Medicare 
quality  control  programs  and  conducting 
sample  reviews.  Participates  with  other 
HCFA  components  in  developing 
regulations,  policies,  and  procedures  for 
program  administration.  Provides 
consultation  and  technical  guidance  to 
carriers,  fiscal  intermediaries,  and  ROs 
on  quality  control.  Develops,  conducts, 
and/or  directs  RO  participation  in 
intensive  analyses  of  selected  areas  of 
quality  control  and  assessment  policy 
and  operations.  Assessments  are 
conducted  to  document  and  evaluate  the 
incidence  and  cause/effect  of  specific 
priority  problems  or  other  impact 
resulting  from  implementation  of  laws, 
regulations,  policies  or  operational 
procedures  and  systems.  Where 
inappropriate  payments  exist,  develops 
analytical  reports  and  specific 
recommendations  for  more  effective 
policy  or  operational  controls.  Makes 
independent,  nonroutine  assessments  of 
systemic  policies  and  operational 
processes  and  concerns  to  assure  that 
results  are  consistent  with  the  needs 
and  goals  of  the  Medicare  program. 
Develops  program-wide  regulations, 
procedures,  guidelines,  and  studies 
dealing  with  program  effectiveness, 
oversight,  and  improvement.  Provides 
data  and  systems  analysis  support  for 
the  production  and  interpretation  of 
program  operations  and  performance 
indicators. 

a.  Division  of  Operational  Reviews 
(FPC51) 

Undertakes  in-depth  assessments  of 
selected  programmatic  areas  to 
determine  whether  established  policy 
and  operational  criteria  are  effectively 
met,  to  thoroughly  evaluate  the 
appropriateness  and  cost-effectiveness 
of  selected  HCFA-wide  operational 
procedures  and  systems,  and  to 
supplement  available  data  with 
additional  documentation  and 
understanding  of  priority  problems. 
Conducts  and/or  directs  RO 
participation  in  these  reviews.  Consults 
with  HCFA  policy  and  operational 
components  and  prepares  specific 
recommendations  for  regulatory  and 
legislative  initiatives  to  enhance  the 
cost-effective  program  management. 
Develops  and  conducts  studies  to 
evaluate  the  potential  impact  resulting 
from  the  implementation  of  proposed 
laws,  regulations,  and/or  policies  and 


determines  the  need  for  improved  policy 
or  operational  controls  to  assure  fiscal 
accountability  and  effective  program 
management.  Conducts  special  surveys 
in  critical  areas,  identifying  problems 
and  barriers  to  problem  resolution,  and 
developing  and  recommending 
alternative  solutions.  Develops, 
conducts,  and/or  directs  RO 
participation  in  pilot  reviews  of  selected 
areas  to  determine  the  potential  benefit 
of  conducting  comprehensive  analyses 
of  selected  program  problem  areas. 

b.  Division  of  Institutional 
Reimbursement  Assessment  (FPC52) 

Develop,  implements,  directs,  and 
operates  national  quality  control 
programs  to  determine  the  effectiveness 
of  Medicare  contractors'  reimbursement 
to  institutional  providers,  including 
assessment  of  cost-based,  prospective, 
and  alternative  reimbursement  systems 
and  oversight  of  chain  providers'  home 
office  costs.  Assures  uniform  national 
assessment  of  Medicare  contractors' 
compliance  with  institutional 
reimbursement  performance  standards 
and  program  requirements.  Promulgates 
guidelines  and  requirements  for 
direction  of  Medicare  reimbursement 
assessment  and  quality,control 
programs.  Establishes  and  operates 
systems  for  analyzing  results  of 
Medicare  reimbursement  assessment 
and  quality  control  programs,  assessing 
performance,  identifying  performance 
deficiencies  and  trends  and  determining 
need  for  new  tracking  and  evaluation 
techniques.  Develops,  implements,  and 
operates  a  comprehensive  system  for 
assessing  and  assuring  adherence  to 
requirements  for  operating  institutional 
reimbursement  quality  control  and 
assessment  programs.  Systematically 
reviews  established  Medicare 
reimbursement  quality  control  and 
assessment  programs  and  implements 
appropriate  enhancements  reflecting 
operational,  legislative,  and 
administrative  changes.  Prepares 
recurring  and  special  reports  of 
operational  effectiveness  in  institutional 
reimbursement  to  document 
performance  assessment  results,  present 
comparative  analyses  of  individual 
contractor  performance,  interpret 
quantifiable  findings,  and  identify 
trends,  significant  problems  and 
appropriate  corrective  actions.  Consults 
with  other  components  in  evaluating  the 
impact  of  existing  and  proposed 
program  requirements  for  effective 
reimbursement  to  institutional  providers 
and  in  developing  proposals  for 
legislative,  policy,  or  operational  reform. 


c.  Division  of  Performance  Evaluation 
(FPC53J 

Develops,  implements,  and  directs 
national  quality  control  programs  to 
determine  the  effectiveness  of  Medicare 
contractors'  performance  in  the  area  of 
claims  payment.  Assures  uniform 
national  assessment  of  contractor 
compliance  with  claims  payment 
standards  and  program  requirements. 
Provides  documentation  and  analysis 
necessary  to  initiate  and  support 
sanctions  that  result  from  established 
claims  payment  quality  control 
programs.  Reviews  and  recommends 
action  for  adjudicating  appeals  of  these 
sanctions.  Promulgates  guidelines  and 
requirements  for  operation  and  direction 
of  claims  payment  assessment  and 
quality  control  programs.  Establishes 
and  operates  systems  for  analyzing 
results  of  claims  payment  assessment 
and  quality  control  programs  identifying 
performance  deficiencies.  Develops, 
implements,  and  oprates  a 
comprehensive  system  for  assessing  and 
assuring  adherence  to  requirements  for 
operating  quality  control  and 
assessment  systems.  Systematically 
reviews  established  quality  control  and 
assessment  programs  and  implements 
appropriate  enhancements.  Pi^pares 
recurring  and  special  reports  of  quality 
control  findings  in  the  area  of  claims 
payment  to  document  performance 
assessment  results,  present  comparative 
analyses  of  individual  contractor 
performance,  interpret  quantifiable 
findings  and  to  identify  trends, 
significant  problems  and  corrective 
action  indicators.  Consults  with  other 
components  in  evaluating  the  impact  of 
existing  and  proposed  program 
requirements  on  claims  payment 
effectiveness  and  in  developing 
proposals  for  legislative,  policy,  or 
operational  reform.  Provides  BQC  with 
internal  systems  expertise  to  produce 
and  interpret  operational  performance 
indicators  from  the  manipulation  of 
computer-stored  financial  and  program 
data  and  to  review  the  integrity  of 
operating  systems.  Identifies  and 
accesses  operating  computer-stored 
programs  and  financial  information  for 
in-depth  reviews.  Develops  methods  and 
programs  for  manipulating  operating 
data  and  statistics  to  identify  trends  and 
to  improve  interpretive  analyses  through 
cross-comparison  of  key  data.  On  the 
basis  of  this  information  or  lead 
information  from  other  sources,  tests 
selected  Medicate  systems  onsite  to 
identify  system  deficiencies  which  may 
contribute  to  erroneous  payments. 
Reviews  model  systems  or  other 
systems  requirements  developed  by  the 
Bureau  of  Program  Operations  or  other 


HCFA  components  in  order  to  assure 
the  capability  of  HCFA-reimbursed 
systems  to  prevent  erroneous  payments. 
William  L  Roper, 

Administrator.  Health  Care  Financing 
Administration. 

Date:  October  20, 1987. 

[FR  Doc.  87-26841  Filed  11-19-87;  8:45  am] 

BILUNG  CODE  4120-01-M 


Health  Resources  and  Services 
Administration 

National  Advisory  Committee  on  Rural 
Healtti;  EstabHstiment 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463  (5  U.S.C. 
Appendix  II],  the  Health  Resources  and 
Ser\'!ce  Administration  announces  the 
establishment  by  the  Secretary,  HHS, 
with  concurrence  by  the  General 
Services  Administration  of  the  following 
advisory  committee. 

Designation:  National  Advisory 
Committee  on  Rural  Health 

Purpose:  Advises  the  Secretary,  HHS, 
concerning  the  provision  and 
financing  of  health  care  services  in 
rural  areas. 

Authority  for  this  Committee  will 
expire  on  October  30, 1989,  unless  the 
Secretary,  HHS,  with  the  concurrence  of 
the  General  Services  Administration, 
formally  determines  that  continuance  is 
in  the  public  interest. 

Dated:  November  16, 1987. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HRSA. 

[PR  Doc.  87-26825  Filed  11-19-87;  8:45  am) 

BILUNG  CODE  4iaO-1S-M 


National  Advisory  Committee  on  Rural 
Health;  Request  for  Nominations 

agency:  Health  Resources  and  Services 
Administration,  Department  of  Health 
and  Human  Services. 

action:  Notice. 

summary:  The  Department  of  Health 
and  Human  Serices  (DHHS]  is 
requesting  nominations  for  members  to 
serve  on  the  National  Advisory 
Committee  on  Rural  Health. 

DATE:  Nominations  must  be  received  by 
December  20, 1987. 

ADDRESS:  All  nominations  and  curricula 
vitae  shall  be  sent  to  Jeffrey  Human, 
Director.  Office  of  Rural  Health,  HRSA. 
Room  14-22,  5600  Fishers  Lane, 
Rockville,  Maryland  20657,  301-443- 
0836. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  Human  (address  abov^] 

SUPPLEMENTARY  INFORMATION:  DHHS  IS 

requesting  nominations  for  members  to 
serve  on  the  National  Advisory 
Committee  on  Rural  Health.  The 
function  of  this  Committee  is  to  advise 
the  Secretary,  DHHS.  concerning  the 
provision  and  financing  of  health  care 
services  in  rural  areas.  The  Committee 
will  consist  of  twelve  members, 
including  the  Chair,  selected  by  the 
Secretary.  DHHS. 

Criteria  for  Members:  Persons 
nominated  for  membership  on  the 
Committee  described  above  should  have 
adequate  experience  relevant  to  the 
work  of  the  Committee  in  such  fields  as 
the  delivery,  financing,  research, 
development  and  administration  of 
health  care  services  in  rural  areas. 
Selections  shall  include  representatives 
from  State  and  local  governments, 
foundations,  provider  associations,  and 
other  rural  interest  groupsi  The  initial 
appointments  will  be  for  staggered 
terms. 

Nomination  Procedure:  Any 
interested  person  may  nominate  one  or 
more  qualified  persons  for  membership 
on  the  Advisory  Committee. 
Nominations  shall  include  a  complete 
curriculum  vitae  of  each  nominee, 
current  business  address  and  telephone 
number,  and  shall  state  that  tbe 
nominee  is  willing  to  serve  ars  a  member. 

The  Department  will  give  close 
attention  to  equitable  geographic 
distribution  and  to  minority  and  female 
representation.  Appointments  shall  be 
made  without  discrimination  on  the 
basis  of  age,  race,  sex,  cultural, 
religious,  or  socioeconomic  status. 

This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  {Pub.  L.  92-463, 
86  Stat.  770-776  (5  U.S.C.App.I])  and  21 
CFR  Part  14,  relating  to  advisory 
committees. 

Dated:  November  16. 1987. 
David  N.  Sundwall, 
Administrator,  Health  Resources  and 
Ser\'ices  Administration. 
(FR  Doc.  87-26824  Filed  ll-l»-87:  8:45  am] 

BILUNG  CODE  4160-1S-M 


National  Institutes  of  Health 
National  Cancer  Institute;  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
Board  of  Scientific  Counselors,  Division 
of  Cancer  Prevention  and  Control,  and 
its  Subcommittees. 

These  meetings  will  be  open  to  the 
public  to  discuss  admii^istrative  details 
or  other  issues  relating  to  committee 
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activities  as  indicated  in  the  notice. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Mrs.  Winifred  Lumsden.  the 
Committee  Management  Officer. 
National  Cancer  Institute,  Building  31 
Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-3100 
(301^96-5708)  will  provide  summaries 
of  the  meetings  and  rosters  of  members 
upon  request. 

Other  information  pertaining  to  the 
meetings  can  be  obtained  from  the 
Executive  Secretary,  Linda  M. 
Bremerman,  National  Cancer  Institute. 
Blair  Building,  Room  1A07,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892-4200  (301^27-8630). 
Nome  of  Committee:  Cancer  Control 

Science  Subcommittee 
Dote  of  Meeting:  December  8, 1987. 10 

a.m.-3  p.m. 
Place  of  Meeting:  Building  31,  Room  7A- 
14,  9000  Rockville  Pike,  Bethesda. 
Maryland  20892-3100 
Agenda:  Discuss  current  and  future 
programs  of  the  Cancer  Control 
Science  Program. 
Name  of  Committee:  Prevention 

Subcommittee 
Dote  of  Meeting:  January  6. 1988, 1  p.m.- 

adjournment 
Place  of  Meeting:  Building  31, 
Conference  Room  2.  A  Wing,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892-3100 
Agendo:  Discuss  current  and  future 

programs  of  the  Prevention  Program. 
Name  of  Committee:  Centers  and 

Community  Oncology  Subcommittee 
Dote  of  Meeting:  January  6, 1988,  7  p.m.- 

adjoumment. 
Place  of  Meeting:  Building  31, 
Conference  Room  7,  C  Wing,  9000 
Rockville  Pike.  Bethesda.  Maryland 
20892-3100 
Agenda:  Discuss  current  and  future 
programs  of  the  Centers  and 
Community  Oncology  Program. 
Name  of  Committee:  Board  of  Scientific 
Counselors.  Division  of  Cancer 
Prevention  and  Control 
Dates  of  Meeting:  January  7-8, 1988,  8:30 

a.m.-adjoumment 
Place  of  Meeting:  Building  31, 
Conference  Room  10,  C  Wing,  9000 
Rockville  Pike.  Bethesda,  Maryland 
20892-3100 
Agenda:  Review  progress  of  programs 
within  the  Division  and  review  of 
concepts  being  considered  for  funding. 

Dated:  November  12. 1987. 
B«tty  |.  Bcveridge, 

Committee  Management  Officer.  NItf. 
|FR  Doc.  87-26766  Filed  11-19-87:  8.45  am| 

BIUJNO  COW  4140-01-M 


National  Cancer  Institute;  Meeting 

Notice  is  hereby  given  to  amend  the 
notice  of  the  Frederick  Cancer  Research 
Facility  Advisory  Committee  which  was 
published  in  the  Federal  Register  (52  FR 
41327)  on  October  27, 1987.  The  meeting 
was  originally  scheduled  to  commence 
at  8  a.m.  but  will  now  begin  at  8:30  a.m. 
on  December  8, 1987,  Building  3lC, 
Conference  Room  9,  at  the  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892. 

The  meeting  will  be  open  to  the  public 
on  December  8  from  8:30  a.m.  to  12  noon 
to  discuss  administrative  matters,  future 
meetings.  Ten- Year  Plan,  Fermentation 
Production  Plant,  and  for  briefing  on 
items  of  interest  to  NCI  and  the 
Committee,  including  management 
changes,  AIDS  subcontracts  and  other 
activities,  and  results  of  recompetition. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L 
92-463,  the  meeting  will  be  closed  to  the 
public  on  December  8  from  12  noon  to 
adjournment  for  discussion  of  previous 
site  visits  and  review/evaluation  of 
research  being  conducted  by  the  Basic 
Research  Program.  These  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  contractor,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Dated:  November  12, 1987. 
Betty ).  Beveridge. 

Committee  Management  Officer,  NIH. 
(FR  Doc.  87-26767  Filed  11-19-67;  8:45  am) 

BILUNG  CODE  4140-01-M 


}ii(ar 


Secretary.  Recombinant  DNA  Advisory 
Committee  Human  Gene  Therapy 
Subcommittee,  Office  of  Recombinant 
DNA  Activities,  12441  Parklawn  Drive. 
Suite  58,  Rockville.  Maryland  20852, 
telephone  (301)  770-0131. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition.  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
Program  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Date:  November  12,1987. 
Betty  ].  Beveridge. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  87-26768  Filed  11-19-87;  8:45  am] 

BILUNG  COOE  4140-01-M 


Recombidant  DNA  Advisory 
Committee,  HumaivOene  Therapy 
Subcommittee;  Meeting 

Pursuant  to  P\ib.  L.  92-463,  notice  is 
hereby  giveiyof  a  meeting  of  the 
Recombiriafit  DNA  Advisory  Committee 
Human  Gene  Therapy  Subcommittee  at 
the  National  Institutes  of  Health, 
Building  3lC,  Conference  Room  9,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  on  December  7, 1987,  from 
approximately  9:00  a.m.  to  adjournment 
at  approximately  5:00  p.m.  to  review 
submission  of  preclinical  data  for 
information  purposes,  and  to  review  a 
lay  summary  document.  This  meeting 
will  be  open  to  the  public.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

Further  information  may  be  obtained 
from  Dr.  William  J.  Gartland,  Executive 


Public  Health  Service 

National  Toxicology  Program; 
Completed  Short-term  Toxicology 
Studies  on  Two  Chemicals;  Request 
for  Comments 

As  part  of  an  effort  to  inform  the 
public  and  allow  interested  parties  to 
comment  and  provide  information  on 
chemicals  prior  to  designing  studies  for 
long-term  toxicology  and  carcinogenesis 
studies,  the  National  Toxicology 
Program  (NTP)  will  routinely  announce 
in  the  Federal  Register  the  list  of 
chemicals  for  which  short-term 
toxicology  studies  have  been  completed. 

Short-term  toxicology  studies  on  the 
chemicals  lised  in  this  announcement 
have  been  completed  and  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS)/National  Toxicology 
Program  (NTP)  is  in  the  process  of 
evaluating  the  results.  A  decisison  on 
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whether  additional  studies  are  needed, 
including  long-term  toxicology  and 
carcinogenicity  studies,  will  soon  be 
made  by  the  NTP.  If  you  have  relevant 
information  (such  as  current  production, 
use  pattern,  exposue  levels, 
toxicological  data)  to  share  with  the 
NTP  on  any  of  these  chemicals,  please 
contact  the  responsible  NTP  Scientist 
within  30  days  of  the  appearance  of  this 
announcement.  Contact  may  be  made  by 
telephone  or  mail  to:  NIEHS/NTP.  P.O. 
Box  12233.  Research  Triangle  Park. 
North  Carolina  27709.  The  information 
provided  will  be  considered  by  the  NTP 
in  determining  which  chemicals  require 
additional  studies  and  in  designing  these 
studies. 

Cobalt  sulfate  heptahydrate  (4170-30- 
3)-14-day  and  90-day  inhalation 
studies  in  Fischer  344  rats  and  B6C3Fi 
mice.  Dr.  John  Bucher.  telephone  (919) 
541-4532. 

D  and  C  Yellow  11  (8003-22-3)-14-day 
90-day  dosed  feed  studies  in  Fischer 
344  rats  and  B6C3Fi  mice.  Dr.  Wiliam 
Eastin,  telephone  (919)  541-7941. 

Dated:  November  10, 1987. 
David  P.  Rail. 

Director,  National  Toxicology  Program. 
(FR  Doc.  87-26640  Filed  ll-19-«7:  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IES-970-08-4111-11-2411:  ES  360621 

Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  Lease; 
Louisiana 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Reinstatement  of  terminated  oil 
and  gas  lease  ES  36062. 

SUMMARY:  Terminated  oil  and  gas  lease 
ES  36062  located  in  Claiborne  Parish. 
Louisiana  T.  23  N..  R.  4  W.,  containing 
39.15  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  Johnson  at  (703)  274-0160. 
SUPPUEMENTARY  INFORMATION:  Federal 
oil  and  gas  lease  ES  36062  terminated 
automatically  by  operation  of  law  on 
June  1, 1987  (30  U.S.C.  188). 

A  petition  for  reinstatement  of  ES 
36062  was  filed  by  Irving  Roy  Deemar 
(Lessee)  under  section  3lD  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  by  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (96 
Stat.  2447). 

The  Lessee  has  met  all  the  following 
requirements  for  reinstatement: 


(a)  $500,  Reimbursement  of 

Departmental  Administrative  Cost 

(b)  $160,  Back  Rental  Payments 

(c)  $136.  Publication  Cost. 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent  beginning  June  1. 1987. 
Rol>ert  Bainbridge, 
Acting  State  Director. 
(FR  Doc.  87-26799  Filed  11-19-87;  8:45  am] 

BILUNG  CODE  4310-GJ-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Petition  to  Designate  Certain  Privately 
Owned  Lands  in  the  Black  Diamond 
Area  of  Washington  as  Unsuitable  for 
Surface  Coal  Mining  Operations; 
Availability  of  Final  Combined  Petition 
Evaluation  Document  and 
Environmental  Impact  Statement 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 

action:  Notice  of  Availability  of  the 
final  combined  petition  evaluation 
document  and  environmental  impact 
statement  (PED/EIS;  OSMRE-PE-7/ 
OSMRE-EIS-21)  evaluating  whether 
certain  privately  owned  lands  in  the 
Black  Diamond  area,  King  County, 
Washington  are  unsuitable  for  surface 
coal  mining  operations. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
is  making  available  its  final  PED/EIS  on 
the  Citizens  Concerned  About  Strip 
Mining's  (CCASM's)  petition  to 
designate  certain  privately  owned  lands 
in  the  Black  Diamond  area,  27  miles 
southeast  of  Seattle,  Washington, 
unsuitable  for  surface  coal  mining 
operations.  The  PED/EIS  has  been 
prepared  to  assist  the  Secretary  of  the 
Interior  in  making  a  decision  on  the 
petition.  The  Council  on  Environmental 
Quality's  regulations  for  implementing 
the  National  Environmental  Policy  Act 
require  that  the  Department  of  the 
Interior  wait  30  days  after  publication  of 
the  Environmental  Protection  Agency 
notice  of  availability  of  the  final  PED/ 
EIS  before  the  Secretary  makes  a 
decision  on  the  petition  (40  CFR 
1506.10(b)). 

ADDRESSES:  Copies  of  the  final  PED/EIS 
may  be  obtained  from  Raymond  L. 
Lowrie,  Assistant  Director,  Attn:  Duane 
H.  Gentz,  OSMRE,  Western  Field 
Operations,  2nd  Floor,  Brooks  Towers, 
1020  Fifteenth  Street,  Denver,  Colorado. 
80202.  In  addition,  copies  of  the  final 


PED/EIS  are  available  for  review  at  the 
following  locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Casper  Field  Office, 
Federal  Building,  100  E.  B  Street,  RM 
2128  Casper,  WY  82601-1918. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Columbia  Commons — 
Suite  104  3773  C.  Martin  Way  East, 
Olympia,  Washington  98506. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duane  H.  Gentz,  Senior  Project 
Manager,  Federal  and  Indian  Permitting 
Branch  (telephone  (303)  844-2451)  at  the 
Denver,  Colorado,  location  given  under 
"ADDRESSES". 

SUPPLEMENTARY  INFORMATION:  On  April 
6, 1984,  the  Citizens  Concerned  About 
Strip  Mining  (CCASM)  filed  with 
OSMRE  a  petition  to  have 
approximately  800  acres  of  privately 
owned  land  immediately  adjacent  to  the 
city  of  Black  Diamond  in  King  Cofinty, 
Washington,  designated  unsuitable  for 
surface  coal  mining  operations.  The 
petition  alleges  that  surface  coal  mining 
operations  in  the  Black  Diamond 
petition  area  would  be  unsuitable  (1)  on 
natural-hazard  lands.  (2)  on  fragile 
lands,  and  (3)  in  close  proximity  to 
population.  It  further  requests  and 
alleges  that  OSMRE  (1)  accept  and 
process  the  petition  as  it  relates  to 
Pacific  Coast  Coal  Company's  (PCCC's) 
proposed  John  Henry  No.  1  mine  permit 
area  and  (2)  enforce  the  buffer  zones 
surrounding  abandoned  underground 
mines,  public  roads,  and  dwellings  in 
the  vicinity  of  the  proposed  operations. 

In  accordance  with  Federal 
regulations  (30  CFR  947.764  and  30  CFR 
764.15(a)(7)),  on  May  25, 1984,  OSMRE 
decided  not  to  process  the  petition  as  it 
relates  to  that  portion  of  the  petition 
area  coinciding  with  PCCC's  proposed 
John  Henry  No.  1  mine  permit  area.  On 
July  13, 1984,  OSMRE  determined  the 
petition  as  it  relates  to  the  remainder  of 
the  petition  area  (472  acres;  hereinafter, 
the  "curtailed  petition  area")  to  be 
complete. 

This  PED/EIS  was  prepared  by 
OSMRE  in  accordance  with  section 
522(d)  of  the  Office  of  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
and  section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  It  includes 
detailed  statements  on  the  potential  coal 
resources  of  the  curtailed  petition  area, 
the  demand  for  those  resources,  and  the 
impacts  that  alternative  decisions  on  the 
unsuitability  of  the  environment,  the 
economy,  and  the  supply  of  coal. 

The  Secretary  of  the  Interior  must 
make  a  decision  to  grant  the  petition  in 
whole  or  in  part,  to  deny  the  petition,  or 
to  take  no  action.  Specifically,  the 
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alternative  decisions  available  to  the 
Secretary  regarding  the  petition  are  to 
designate  the  entire  curtailed  petition 
area  as  unsuitable  for  all  surface  coal 
mining  operations  (alternative  A);  not  to 
designate  any  of  the  curtailed  petition 
area  as  unsuitable  for  surface  coal 
mining  operaticms  taltemative  B];  to 
designate  parts  of  the  curtailed  petition 
area  as  unsuitable  for  surface  coal 
mining  operations  (alternatives  CM  and 
C2);  to  designate  the  entire  curtailed 
petition  area  as  unsuitable  for  surface 
coal  mining,  but  to  allow  undergrouitd 
mining  (alternative  D);  and  no  action 
(altefTiative  E). 

The  PED/EIS  contains  a  copy  of  the 
petition,  the  full  revised  text  of  the 
analyses  presented  in  the  draft  PEO/EIS. 
oral  testiiBoay  from  the  public  hearing 
held  in  Black  Diamond,  Washingtoa  on 
April  29. 1986,  written  comntents  on  the 
petition  and  draft  PED/EIS  and 
OSMRE's  responses  to  those  oral  and 
written  comments  it  considered 
substantive. 

Additional  information  on  this 
petition  may  be  found  in  Federal 
Register  ixKices  of  August  15, 1984 
(notice  of  complete  petition  for 
designation  of  land  as  unsuitable  iak 
surface  coal  raining  operations  and 
request  for  comments;  49  PR  32686]  and 
May  8. 1985  (intent  to  prepare  a 
combined  ansuitability  petition 
evaluation  document/environmental 
impact  statement:  50  FR  19495).  A  notice 
of  availabUity  of  the  draft  PED/EIS  was 
published  in  the  Federal  Register  in 
March  28. 1986  (51  FR  10679). 

Dated:  November  IX  1969. 

Brent  WaMquist. 

Assistant  Director.  Program  Policy. 

[FR  Doc.  87-26636  Filed  11-1&-87:  8:43  am] 

MLLHW  OOeC  4919-0V4I 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-55  (Sub-217X)] 


formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  ^ency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

Applicant  has  filed  an  environmental 
report  which  shows  that  no  signiflcant 
environmental  or  energy  impacts  are 
likely  to  result  from  this  adandonment. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abaadonment-Coshea,  360  LCC  91 
(1979). 

The  eicemption  will  be  effiective 
December  20. 1987  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  must  be  filed  by  November  3a  1987. 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  mast  be  filed  by 
December  10. 1987  with:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commissioa, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger.  CSX  Transportation,  bic 
500  Water  Street  Jacksonville.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exenqrtion  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  6, 1967. 
By  the  Commission.  Jane  F.  MackaH. 
Director,  Office  of  Proceedings. 

Noreta  R.  McGee, 

Secretary. 

(FR  Doc.  87-26547  Filed  11-19-67;  8:45  am] 

BILUNG  COOE  7035-Ot-M 


CSX  Transportation.  Inc.;  Exemption: 
Abandonment  in  Fluvanna  County,  VA 

Applicant  has  filed  a  notice  of     I 
exemption  under  49  CFR  Part  1152  | 
Subpart  F — Exempt  Abandonments,  to 
abandon  its  Kne  of  railroad  between 
valuation  stations  32+70  and  80+00.  a 
distance  of  .52  miles,  m  Fluvanna 
County.  VA. 

Api^icant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  trafTK: 
has  not  moved  over  the  line;  and  (2)  no 


[Docket  !«&  AB-2M  (Sub— 1X)| 

Gulf  and  Missisaippi  Railroad  Corp.; 
Exemptioi^  Abandonment  In 
Chickasaw  County,  MS 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments,  to 
abandon  its  7.6-mile  line  of  railroad 
between  railepost  No.  GG-274.0G  at  or 
near  Houston,  MS,  and  milepost  No. 
GG-281.60  at  or  near  Woodland,  MS.  in 
Chickasaw  County,  MS. 


Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  the  line  does  not 
handle  overhead  traffic:  and  (2)  no 
formal  complaint  filed  by  a  oser  of  rail 
service  on  the  line  (or  by  «  State  or  local 
govenuoental  entity  acting  on  behalf  of 
such  user}  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  LJ.S.  Distri(^  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  tins 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  380  i.C.C  91 
(1979). 

The  exemption  will  be  effective 
December  20, 1987,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  must  be  filed  fay  November  3a  1987, 
and  petitions  for  reconsideration. 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
December  10, 1987  with;  Office  of  the 
Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington.  DC  20423 

A  copy  of  any  petition  filed  with  the 
Commission  ahoold  be  sent  to 
applicant's  representative:  Thomas  F. 
McFarland,  Jr..  Belnap.  Spencer. 
McFarland.  Emrich  and  Herman,  20 
North  Wacker  Drive.  Chicago.  IL  80606. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  8, 1987. 

By  the  Commission.  )aae  F.  Mackall. 
Director.  Office  of  Proceedings. 
NomUK.Mc(;m, 
Secretary. 
(FR  Doc  a7-26S4«  R!ed  lt-19-«7; «:«  amj 

BtLUNO  COOE  7035-01-M 


[Docket  Na  AB-S2  (Sub-No.  S4X)1 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Co.;  Abandonmant  Examptlon; 
Douglas  County,  KS;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  C.F.R.  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  1.06-mile  Une  of  railroad  between 
milepost  1.95  and  milepost  3 +(MM  feet, 
at  Lawrence.  Douglas  County.  ICS. 
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Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  al^ected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360  I.C.C.  91 
(1979). 

The  exemption  will  be  effective 
December  20, 1987.  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  must  be  filed  by  November  30. 1987, 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
December  10. 1987,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  sent  to  applicant's 
representative:  Michael  W.  Blaszak,  The 
Atchison.  Topeka  and  Santa  Fe  Railway 
Company.  80  East  Jackson  Boulevard, 
Chicago,  IL  60604. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  9, 1987. 
By  the  Commission.  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 

Noreta  R.  McGee, 

Secretary. 

(FR  Doc.  87-26709  Filed  11-19-87;  8:45  am] 

BILLING  COOE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Advisory  Policy  Board,  National  Crime 
Information  Center;  Meeting 

The  Advisory  Policy  Board  of  the 
National  Crime  Information  Center 
(NCIC)  will  meet  on  December  9-10. 
1987.  from  9  a.m.  until  5  p.m.  at  the  St. 
Petersburg  Hilton  and  Towers,  333  1st 
Street  South.  St.  Petersburg.  Florida 
33701. 

The  major  topic  to  be  discussed  will 
be  the  finalization  of  user  requirements 
to  be  recommended  to  the  contractor  for 
the  NCIC  2000  Study.  In  addition,  the 
results  of,  and  further  recommendations 
for  the  phased  testing  of  the  Interstate 
Identification  Index  will  be  presented. 

The  meeting  will  be  open  to  the  public 
with  approximately  25  seats  available 
for  the  seating  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  with  the 
Advisory  Policy  Board  before  or  after 
the  meeting.  Anyone  wishing  to  address 
a  session  of  the  meeting  should  notify 
the  Advisory  Committee  Management 
Officer,  Mr.  William  A.  Bayse,  FBI.  at 
least  24  hours  prior  to  the  start  of  the 
session.  The  notification  may  be  by 
mail,  telegram,  cable,  or  hand-delivered 
note.  It  should  contain  the  name, 
corporate  designation,  consumer 
affiliation,  or  Government  designation, 
along  with  a  capsulized  version  of  the 
statement  and  an  outline  of  the  material 
to  be  offered.  A  person  will  be  allowed 
not  more  than  15  minutes  to  present  a 
topic,  except  with  the  special  approval 
of  the  Chairman  of  the  Board. 

Inquiries  may  be  addressed  to  Mr. 
David  F.  Nemecek,  Committee 
Management  Liaison  Officer,  NCIC 
Federal  Bureau  of  Investigation, 
Washington,  DC  20535,  telephone 
number  202-342-2606. 

Dated:  November  13, 1987. 

William  S.  Sessions, 

Director. 

[FR  Doc.  67-26822  Filed  11-19-67;  8:45  am] 

BILLING  COOE  4410-02-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Workers  Adjustment  Assistance;  A.C. 
Lawrence  Leather  Co.,  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  urriting  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street  NW.,  Washington. 
DC,20213. 

Signed  at  Washington,  DC  this  9th  day  of 
November  1987. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Pelrtionef  (Union/Workers/Firm) 


Location 


AC  Lawrence  Leather  Co.  (LWU). 

Center.  Fok  ft  Jacob  (Workers) 

Cordis  Corporation  (Workers) 

Excello  Stwt  (ACTWU) 

Elizatietti  Fashions  (ILGWU) 

General  Motors  Corps  (UAW) „. 

Gfitfm  Wheel  Co  (USWA) 

Hatch,  Inc.  (Workers) 


Winchester,  NH. 

Dallas.  TX 

Miami.  FL 

Seymour.  IN 

Hoboken.  NJ 

Detroit.  Ml 

Kansas  City.  KS 
El  Paso.  TX 


Date 
received 


11/9/87 
11/9/87 
11/9/87 
11/9/67 
11/9/87 
11/9/87 
11/9/87 
11/9/87 


Dateol 
petition 


10/26/87 
10/29/67 
10/28/87 
10/27/67 
10/26/87 
10/30/67 
10/30/87 
10/26/67 


Petition  No. 


20.230 
20.231 
20.232 
20.233 
20.234 
20.235 
20.238 
20.237 


Articles  produced 


Leather. 

Cabnets. 

Instiumenla. 

sum*. 

Coats. 

Stamping*. 

Wheels 

Panel*. 
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Appenou— Continued 

PetTtioner  (Unoo/WofhefS/Firm)                                                      Location 

Date 

OaMot 
IWtition 

PeMonNa 

ArtdM  pwduMi 

Hposon  S  Henson  Oil.  tnc  iCompany) _ 

Muns»ogw«ar  (ACTWU) ^ ^ ^ 

1 

01<mii1on«  OK — ■ 

11/9/87 

11/9/87 
11/9/87 

'  10/24/87 
TO/27/87 
H/23/87 
10/26/87 
10/26/87 

20.238 
20.239 

ae.2«a 

20^41 
20.242 

CMAGas. 

Mhimnti.  Wl _... 

Boston.  MA ; 

9am. 

N  Haven.  CT 

Woodland  Wl      

MreACaUe. 

|FR  Doc  S7-2m53  Filed  11-19-87:  ft45  am| 

BIliJMGCOK  eia-JMH 


(TA-W-1M891 

AnaMag,  inc.,  Shelbyvine.  IN;  Negative 
DeteiniinMioH  Regarding  Application 
for  Reconsideration 

By  an  application  dated  October  21. 
1987,  the  International  Union  of 
Electrical  Warkers  (lUE)  requested 
administrative  reconsideratkin  of  the 
Departsient's  negative  determinatioa  on 
the  subject  petition  for  trade  adjustment 
assistance  for  workers  at  AoaMag.  lac. 
ShelbyviUe,  Indiana.  The  deoiai  notice 
was  signed  on  Septembo- 17, 1987  and 
published  in  the  Federal  Register  on 
September  30. 1987  (52  FR  36645). 

Pursuant  to  29  CFR  9aiaic) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facM 
not  previously  considered  that  the 
determination  complaifl«d  of  was 
erroneous. 

(2)  If  it  appears  that  the  determinaltion 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not       j 
previously  considered;  or  ' 

(3]  if,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  union  claims  that  the 
Department's  survey  was  inadequate. 
The  anion  claimed  during  the  i 

investigation  that  motors  for 
refrigerators  and  freezers  are  being 
imported  with  magnet  wire  already 
incorporated  in  them. 

The  forraer  workers  produced  magnet 
wire  at  the  ShelbyviUe  plant  until  it 
closed  in  July  1987.  ShelbyviJle's 
production  of  magnet  wire  was 
transferred  to  another  domestic 
corporate  plant  in  July  1987.  The 
Department's  negative  determinatidn 
was  based  on  the  fact  that  the 
"contributed  importantly"  test  was  not 
met.  A  major  respondent  to  the        1 
Department's  survey  reported  no     I 
imports  during  the  period  appUcable  to 
the  petition.  Since  the  Department's 
denial,  additional  respondents  to  the 
survey  accounting  for  a  preponderance 
of  Shelbyville's  1986  and  1987  saies. 


reported  that  they  do  not  import  magnet 
wire. 

Imported  finished  articles 
incorporating  component  parts  liVe 
magnet  wire  would  not  serve  as  a  basis 
for  certificatioa.  This  issue  was 
addressed  in  United  SJioe  Workers  of 
Amejioa,  AFL-CJO  v.  Bedeil.  506  F  3d 
174,  (DlC.  Grc  1974).  The  court  held  that 
imported  finished  women's  sHoes  were  • 
not  like  or  directly  cxjmpetitive  with 
shoe  counters.  Stmilari^.  magnet  wire 
cannot  be  considered  as  like  or  directly 
competitive  with  refrigerators  or 
refrigerator  motors  incorporating  the 
magnet  wire.  Section  222(3J  of  tfae  Trade 
Act  states  that  there  must  be  increased 
imports  of  articles  that  are  like  or 
directly  competitive  with  those 
produced  at  the  workers'  firm. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  OC  this  134fa  Day  of 
November  1987. 
Stepliea  A.  WanckMC, 
Deputy  Director.  Office  of  Legisiatioa  and 
Actuarial  Services.  UlS. 
|FR  Doc.  87-26855  FDed  11-19-87: 8:45  anj 
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(TA-W-18,474«tMl.l 

Kerr-McGee  Corp.,  Petroleum 
Exploration  Division,  Oil  ft  Gas 
Production  Division,  and  Tnmswoild 
Drilling  Co.,  Subsidiary  of  Kerr-McGee 
Corp.;  Amended  Certification 
Regarding  EHgibllity  to  Apply  for 
Worker  Adjustment  Assistance 

In  the  matter  of  TA-W-U1.474  Oklahoma 
aty,  Oklahoma,  TA-W-ia.474A  AH  Other 
lacations  in  Okkhoma,  TA-W-M.474B  All 
Locations  in  Louisiana,  TA-W-ia,474C  All 
Locations  in  Texas.  TA-W-18.474D  All 
Locations  in  Oklahoma. TA-W-18.474E  All 
I>ocati(»BS  in  Louisiana. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974.  the  Department  of 
Labor  issued  a  Certification  of  Eligibility 


to  Apply  for  Worker  Adjustment 
Assistance  on  December  23. 1986 
applicable  to  all  workers  of  Kerr-McGee 
Corporation,  Petroleum  Exploration  and 
Production  Division,  Morgan  City, 
Oklahoma.  The  Certification  was 
published  in  the  Federal  Register  on 
January  21, 1967 152  FK  2306).  Tire 
Certification  was  amended  on  Januaiy 
20, 1987  to  propeily  reflect  the  correct 
worker  group.  T^  amended  notice  was 
published  in  the  Federal  Re^sler  on 
February  10. 1987  (52  FR  4200). 

Based  on  new  information  furnished 
to  the  Department,  workers  of  the 
Transwortd  Drilling  Company,  a  wholly 
owned  subsidiary  of  Kerr-McGee 
Corporation  incurred  sobstantial 
production  declines  and  woiker 
separations  in  1985  and  198B  as  ^ 
result  of  reduced  activity  from  Kerr- 
McGee.  A  substantial  portion  of 
Transwoiid  Onlting  Company's 
operations  in  1985  and  19B6  were 
controlled  by  Kerr  McGee  far  domestic 
operations. 

The  intent  of  die  certificatioa  is  to 
cover  all  woiken  of  Keir-MoGee 
Corporation's  Betroleafls  Exploratian 
and  Oil  and  Gas  Production  OivisioRS 
and  Kerr-McGee  s  wholly  o*vned  drilling 
subsidiary.  Traasworhl  Drilling 
Company.  The  amended  notice 
applicable  to  TA-W-ia,474  is  hereby 
issued  as  foUows: 

All  workers  of  Kerr-McGee  CiNi|»or«tMi%, 

Petroleum  Exploration  and  Oil  and  Gaa 
Production  Divisions,  Oklahoma  City, 
Oklahoma  and  all  other  Kerr-McGee 
Corporation  locations  of  the  Petroleum 
Exploration  and  Oil  and  Gas  Production 
Divisions  in  Oklahoma,  Louisiana  and  Texas 
and  all  workers  of  the  Transworid  Drilling 
Company  in  Oklahoma  and  Louisiana  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  30, 1985 
are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC,  this  16th  Day  of 
November  1987. 
Robert  O.  Deslongchampk, 
Director.  Office  of  Legislation  and  Actuarial 
Services,  UTS. 
\FR  Doc.  87-^26856  Filed  11-19-87;  «v*5  am] 
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Determinations  Regarding  Eligibility  to 
Apply  for  Worker  Adiustment 
Assistance;  Westinghouse  Electric 
Corp.,  et  al. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
November  2. 1987-November  6, 1987. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  meL 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separafions  at  the  firm. 

TA-W-20,085;  Westinghouse  Electric 
Corp.,  Beaver,  PA 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-20.097;  Aramco  Service  Co.. 
Houston,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20,107:  Reliance  Electric.  Inc., 
Columbiana.  OH 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

Affirmative  Determinations 

TA-W-20,066;  Airfoil  Textron.  Inc.,  East 
Windsor.  CT 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
August  25, 1986.    . 


TA-W-20.136;  Anwelt  Shoe  Corp., 
Fitchburg,  MA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  1. 1987, 

TA-W-20,083;  Texas,  Inc.,  Henry  Gas 
Processing  Plant,  Erath,  LA 

A  certification  was  issued  covering  all 
workers  of  the  fu-m  separated  on  or  after 
August  21, 1986. 

TA-W-20.089;  Continental  Can  Co. 
Fairfield.  AL 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  3. 1986  and  before  October 
30. 1987. 

TA-W-20.084;  Thermal  Transfer  Corp., 
Monroevllle,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
August  30. 1986. 

TA-W-20,195;  Unisys  Corp.,  Bristol,  TN  , 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  23. 1986. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  November  2. 
1987-November  6. 1987.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434.  U.S. 
Department  of  Labor  601  D  Street  NW., 
Washington.  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

November  10, 1987. 

(KR  Doc.  87-26854  Filed  11-19-87;  8:45  am] 

BILLING  CODE  4S10-3<MI 


Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
tlie  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 


character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
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encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  or 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3504, 
Washington.  DC  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this  notice 
General  Wage  Determination  No.  M|87- 
18  dated  January  23, 1987. 

Agencies  with  construction  projects 
pending  to  which  this  wage  decision 
would  have  been  applicable  should 
utilize  the  project  determination 
procedure  by  submitting  a  SF-308.  See 
Regulations  Part  1  (29  CFR),  section  1.5. 
Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also  consistent  with  29  CFR 
1.6(c)(2)(i)(A),  the  incorporation  of  the 
withdrawal  decision  in  contract 
specifications,  when  the  opening  of  bids 
is  within  ten  (10)  days  of  this  notice, 
need  not  be  affected. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

Florida:    FL87-17    (Jan.    2.    p.l55. 

1987). 
Pennsylvania:  PA87-24(Jan.    p.1012. 

2, 1987). 

Volume  II 
Indiana: 

1N87-I(lan.  2,  1987) pp.237-b8. 

IN87-2(Ian.  2. 1987) „  pp.251-252. 

IN87-5(jan.  2. 1987) pp.292-293. 

p.295. 

IN87-6(|an.  2.  1987) p.304. 

Michigan:    MI87-18(Jan.    2.    pp.522a- 

1987).  522b. 

Listing  by  location  (index) p.xxxv. 

Listing  by  decision  (index) ....  p.lviii. 

Volume  III 
None 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  Country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1]  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC.  this  13th  day  of 
November  1987. 

Alan  L  Moss. 

Director,  Division  of  Wage  Determinations.' 
(FR  Doc.  87-26582  Filed  11-19-87;  8:45  am] 
BILUNO  CODE  4S10-27-M 


Mine  Safety  and  Health  Administration 
[Docket  No.  M-87-209-C] 

Mountain  View  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Mountain  View  Coal  Company,  RDL 
Box  104,  Williamstown,  Pennsylvania 
17098  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.301  (air  quality, 
quantity,  and  velocity)  to  its  R  &  S  Slope 
(l.D.  No.  36-07850)  located  in  Schuylkill 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  minimum  quantity 
of  air  reaching  the  last  open  crosscut  in 
any  pair  or  set  of  developing  entries  and 
the  last  open  crosscut  in  any  pair  or  set 
of  rooms  be  9,000  cubic  feet  a  minute, 
and  the  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  Hne 
be  9,000  cubic  feet  a  minute.  The 
minimum  quantity  of  air  in  any  coal 


mine  reaching  each  working  face  shall 
be  3,000  cubic  feet  a  minute. 

2.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  methane  are 
nonexistent  in  the  mine.  Ignition, 
explosion,  and  mine  fire  history  are 
nonexistent  for  the  mine.  There  is  no 
history  of  harmful  quantities  of  carbon 
monoxide  and  other  noxious  or 
poisonous  gases. 

3.  Mine  dust  sampling  programs  have 
revealed  extremely  low  concentrations 
of  respirable  dust. 

4.  Extremely  high  velocities  in  small 
cross  sectional  areas  of  airways  and 
manways  required  in  friable  Anthracite 
veins  for  control  purposes,  particularly 
in  steeply  pitching  mines,  present  a  very 
dangerous  flying  object  hazard  to  the 
miners  and  cause  extremely 
uncomfortable  damp  and  cold 
conditions  in  the  mine. 

5.  As  an  alternative  method,  petitioner 
proposes  that — 

(a)  The  minimum  quantity  of  air 
reaching  each  working  face  be  1,500 
cubic  feet  per  minute; 

(b)  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  5,000 
cubic  feet  per  minute;  and 

(c)  The  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  5,000  cubic  feet  per  minute,  and/or 
whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safe  and  healthful  mine 
atmosphere. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  21. 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date:  November  5. 1987. 

Patricia  W.  Silvey. 

Acting  Associate  Assistant  Secretary  for 

Mine  Safety  and  Health. 

[FR  Do^.  87-26857Filed  11-19-87;  8:45  am] 
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Occupational  Safety  and  Healtti 
Administration 

Wyoming  State  Standards;  Approval; 
Correction 

This  document  corrects  the  one  which 
was  originally  published  in  the  Federal 
Register  (FR  Doc.  87-25553;52  FR  42739- 
42740)  on  November  6, 1987.  The 
previous  document  was  submitted  for 
publication  in  the  Federal  Register  with 
the  pages  assembled  incorrectly.  The 
document  is  being  resubmitted  with  the 
pages  in  their  correct  order,  for  the 
convenience  of  all  interested  persons, 
and  reads  as  follows: 

1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (herein  after  called  the  Assistant 
Secretary),  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  May  3, 1974,  notice  was  published  in 
the  Federal  Register  (39  FR  15394)  of  the 
approval  of  the  Wyoming  Plan  and 
adoption  of  Subpart  BB  to  Part  1952 
containing  the  decision. 

The  Plan  provides  for  the  adoption  of 
Federal  Standards  as  State  Standards 
by: 

1.  Advisory  Committee  coordination. 

2.  Publication  in  newspapers  of 
general/major  circulation  with  a  45-day 
waiting  period  for  public  comment  and 
hearings. 

3.  Adoption  by  the  Wyoming  Health 
and  Safety  Commission. 

4.  Review  and  approval  by  the 
Governor. 

5.  Filing  with  Secretary  of  State  and 
designation  of  an  effective  date. 

OSHA  regulations  (29  CFR  1963.22 
and  1953.23)  require  that  States  respond 
to  the  adoption  of  new  or  revised 
permanent  Federal  standards  by  State 
promulgation  of  comparable  standards 
within  six  months  of  OSHA  publication 
in  the  Federal  Register,  and  within  30 
days  for  emergency  temporary 
standards.  Although  adopted  States 
standards  or  revisions  to  standards 
must  be  submitted  for  OSHA's  review 
and  approval  under  procedures  set  forth 


in  Part  1953.  they  are  enforceable  by  the 
state  prior  to  Federal  review  and 
approval.  By  letter  dated  July  16, 1987. 
from  Donald  D.  Owsley,  Administrator, 
Wyoming  Occupational  Health  and 
Safety  Division,  to  Byron  R.  Chadwick, 
OSHA  Regional  Administrator,  the  State 
submitted  rules  and  regulations  in 
response  to  Federal  OSHA's  General 
Industry  Standards  (29  CFR  1910.19: 
Special  Provisions  for  Air  Contaminants. 
51  FR  22733,  June  20, 1986;  CFR  1910.68: 
Manlifts,  51  FR  34560,  September  29, 
1986;  29  CFR  1910.1025:  Lead,  47  FR 
51117,  November  12, 1982;  29  CFR 
1910.1047:  Ethylene  Oxide,  51  FR  25053, 
July  10, 1986;  29  CFR  1910.106: 
Flammable  and  Combustible  Liquids,  51 
FR  34560,  September  29, 1986;  29  CFR 
1910.157.  Portable  Fire  Extinguishers,  51 
FR  34560,  September  29, 1986;  29  CFR 

1910.179,  Overhead  and  Gantry  Cranes, 
51  FR  34560,  September  29, 1966:  29,  CFR 

1910.180,  Crawler,  Locomotive,  and 
Truck  Cranes.  51  FR  3456a  September 
29. 1986;  29  CFR  1910.181  Derricks.  51  FR 
34560.  September  29. 1986;  29  CFR 

1910.217,  Mechanical  Power  Presses,  51 
FR  34560,  September  29. 1986;  29  CFR 

1910.218,  Forging  Machines,  51  FR  34560. 
September  29, 1986;  29  CFR  1910.252. 
Welding,  Cutting,  and  Brazing,  51  FR 
34560,  September  29, 1986;  29  CFR 
1910.440.  Commercial  Diving 
Operations.  51  FR  34560.  September  29. 
1986.) 

The  above  adoptions  of  Federal 
standards  have  been  incorporated  in  the 
State  Han.  and  are  contained  in  the 
Wyoming  Occupational  Health  and 
Safety  Rules  and  Regulations  for 
General  Industry,  as  required  by 
Wyoming  Statute  1977.  Section  27-11- 
105(a){viii). 

State  standards  for  29  CFR  1910.19: 
Special  Provisions  for  Air  Contaminants. 
29  CFR  1910.1025:  Lead;  and  29  CFR 
1910.1047:  Ethylene  Oxide  were  adopted 
by  the  Health  and  Safety  Commission  of 
Wyoming  on  November  14. 1986 
(effective  December  19. 1986  for 
1910.1025  and  1920.1047,  and  effective 
January  13, 1987  for  1910.19).  State 
standards  for  29  CFR  1910.68:  Manlifts, 
29  CFR  1910.106:  Flammable  and 
Combustible  Liquids;  29  CFR  1910.157, 
Portable  Fire  Extinguishers;  29  CFR 
1910.179:  Overhead  and  Gantry  Cranes; 
29  CFR  1910.180;  Crawler,  Locomotive, 
and  Truck  Cranes;  29  CFR  1910.181: 
Derricks;  29  CFR  1910.217:  Mechanical 
Power  Presses;  29  CFR  1910.218:  Forging 
Machines;  29  CFR  1910.252,  Welding, 
Cutting,  and  Brazing;  29  CFR  1910.440: 
Commercial  Diving  Operations  were  all 
adopted  by  the  Health  and  Safety 
Commission  of  Wyoming  on  January  30, 


1987  (effective  March  10, 1987),  pursuant 
to  Wyoming  Statue  1977,  section  27-11- 
105.  These  State  standards  are 
substantially  identical  to  the  Federal 
standard  actions,  except  for  the 
following  minor  differences:  (a) 
Paragraph  numbering;  (b)  minor 
wordage  appropriate  to  the  Wyoming 
statutes. 

2.  Decision 

Having  reviewed  the  State 
submissions  in  comparison  with  Federal 
standards,  it  has  been  determined  that 
the  State  standards  are  substantially 
identical  to  the  Federal  standards,  and 
are  accordingly  approved. 

3.  Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplements, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Room  1576,  Federal 
Office  Building,  1961  Stout  Street. 
Denver.  Colorado  80294;  the 
Occupational  Health  and  Safety 
Department,  604  East  25th  Street, 
Cheyenne,  Wyoming  82002;  and  the 
Office  of  States  Programs,  Room  N-3700. 
200  Constitution  Avenue.  NW.. 
Washington,  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  any  other  good  cause 
which  may  be  consistent  with 
applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplements  to  the 
Wyoming  State  Plan  as  a  proposed 
change  and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reason(s): 

The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  which 
included  public  comment  and  further 
public  participation  would  be 
repetitious. 

This  decision  is  effective  November  6. 
1987  (Sec.  18  Pub.  L.  91-596,  84  Stat. 
1608  (29  U.S.C.  667). 

Signed  at  Denver,  Colorado,  this  7th  Day  of 
August.  1987. 

Hairy  C.  Borchelt, 

Acting  Regional  Administrator 

(FR  Doc  87-26858  Filed  11-19-87;  8:45  am] 
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NUCLEAR  REGUU^TORY 
COMMISSION 

Correction  to  Biweekly  Notice  of 
Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Consideration 

On  November  4. 1987,  the  Federal 
Register  published  the  Biweekly  Notice 
of  Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Considerations.  On 
page  42361,  second  column,  in  the  notice 
for  the  Florida  Power  Corporation,  et  al., 
Docket  No.  50-302,  Crystal  River  Unit  3 
Generating  Plant,  there  were  two  listings 
that  were  published  incorrectly. 

The  first  listing  (paragraph  3)  should 
read  as  follows: 

•  Reactor  safety  limit  and  overpower 
trip  limits 

•  Rod  insertion  limits 

•  Control  rod  locations  and  design 

•  Axial  power  imbalance  limits  and 
imbalance  error 

•  Quadrant  power  tilt  limits 

•  Bases  revision 
The  second  listing  (paragraph  5) 

should  read  as  follows: 

•  Zirc-Grid  fuel  assemblies  (Mark-BZ) 
in  lieu  of  Inconel  grid  assemblies 

•  Reduced  fuel  rod  pre-pressurization 

•  Annealed  guide  tubes 

•  Modified  control  rods  with  Inconel- 
clad  and  a  larger  clad-to-absorber  gap. 

Dated  at  Bethesda.  Maryland,  this  16th  day 
of  November.  1987. 

For  The  Nuclear  Regulatory  Commission. 

Harley  Silver. 

Project  Manager,  Project  Directorate  Il-Z 
Division  of  Reactor  Projects-l/ll. 

(FR  Doc.  87-26850  Filed  11-19-87:  8:45  am] 
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Abnormal  Occurrence  Report;  Section 
208  Report  Sul>mltted  to  Congress 

Notice  is  hereby  given  that  pursuant 
to  the  requirements  of  section  208  of  the 
Energy  Reorganization  Act  of  1974.  as 
amended,  the  Nuclear  Regulatory 
Commission  (NRC)  has  published  and 
issued  another  periodic  report  to 
Congress  on  abnormal  occurrences 
(NUREG-0090.  Vol.  10,  No.  1). 

Under  the  Energy  Reorganization  Act 
of  1974,  which  created  the  NRC,  an 
abnormal  occurrence  is  defined  as  "an 
unscheduled  incident  or  event  which  the 
Commission  (NRC)  determines  is 
significant  from  the  standpoint  of  public 
health  and  safety."  The  NRC  has  made  a 
determination,  based  on  criteria 
published  in  the  Federal  Register  (42  FR 


10950)  on  February  24, 1977,  that  events 
involving  an  actual  loss  or  significant 
reduction  in  the  degree  of  protection 
against  radioactive  properties  of  source, 
special  nuclear,  and  byproduct  materials 
are  abnormal  occurrences. 

The  report  to  Congress  is  for  the  first 
calendar  quarter  of  1987.  The  report 
identifies  the  occurrences  or  events  that 
the  Commission  determined  to  be 
significant  and  reportable;  the  remedial 
actions  that  were  undertaken  are  also 
described.  During  the  report  period, 
there  was  one  abnormal  occurrence  at 
the  nuclear  power  plants  licensed  to 
operate.  The  item  involved  the  NRC 
suspension  of  power  operations  of  the 
Peach  Bottom  Facility  due  to 
inattentiveness  of  the  control  room  staff 
There  were  seven  abnormal  occurrences 
at  the  other  NRC  licensees.  Four 
involved  diagnostic  medical 
misadministrations;  the  other  three 
involved  breakdowns  in  management 
controls  at  three  separate  industrial 
radiography  licensees.  There  were  two 
abnormal  occurrences  reported  by  the 
Agreement  States.  Both  involved 
breakdowns  in  management  controls  at 
industrial  radiography  licensees. 

The  report  also  contains  information 
updating  some  previously  reported 
abnormal  occurrences. 

A  copy  of  the  report  is  available  for 
public  inspection  and/or  copying  at  the 
NRC  Public  Document  Room,  1717  H 
Street,  NW..  Washington.  DC  20555.  or 
at  any  of  the  nuclear  power  plant  Local 
Public  Document  Rooms  throughout  the 
country. 

Copies  of  NUREG-0090.  Vol.  10.  No.  1 
(or  any  of  the  previous  reports  in  this 
series),  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082.  Washington,  DC  20013-7082. 
A  year's  subscription  to  the  NUREG- 
0090  series  publication,  which  consists 
of  four  issues,  is  also  available. 

Copies  of  the  report  are  also  available 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield.  Virginia  22161. 

Dated  at  Washington,  DC  this  13th  day  of 
November  1987. 

For  the  Nuclear  Regulatory  Commission. 

Samuel ).  Chilk, 

Secretary  of  the  Commission. 

[FR  Doc.  87-26884  Filed  11-19-87;  8:45  am] 
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[Docket  No.  50-344] 

Portland  General  Electric  Co.,  et  al., 
Trojan  Nuclear  Plant;  Exemption 

I 

TheTortland  General  Electric 
Company  (PGE,  the  Licensee)  is  the 
holder  of  Operating  License  No.  NPF-1 
which  authorizes  operation  of  the  Trojan 
Nuclear  Plant.  The  license  provides, 
among  other  things,  that  the  Trojan 
Nuclear  Plant  is  subject  to  all  rules, 
regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect 

The  plant  is  a  pressurized  water 
reactor  at  the  Licensee's  site  located  in 
Prescott.  Oregon. 

II 

On  November  19. 1980.  the 
Commission  published  a  revised  §  50.48 
and  a  new  Appendix  R  to  10  CFR  Part  50 
regarding  fire  protection  features  of 
nuclear  power  plants.  The  revised 
§  50.48  and  Appendix  R  became 
effective  on  February  17. 1987.  Section 
III  of  Appendix  R  contains  15 
subsections,  lettered  A  through  O,  each 
of  which  specified  requirements  for  a 
particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant.  One 
of  these  subsections.  III.G.  is  the  subject 
of  the  Licensee's  exemption  requests. 

Subsection  III.G.2  of  Appendix  R 
requires  that  one  train  of  cables  and 
equipment  necessary  to  achieve  and 
maintain  safe  shutdown  be  maintained 
free  of  fire  damage  by  one  of  the 
following  means: 

a.  Separation  of  cables  and  equipment 
and  associated  nonsafety  circuits  of 
redundant  trains  by  a  fire  barrier  having 
a  3-hour  rating.  Structural  steel  forming 
a  part  of  or  supporting  such  fire  barriers 
shall  be  protected  to  provide  fire 
resistance  equivalent  to  that  required  of 
the  barrier. 

b.  Separation  of  cables  and  equipment 
and  associated  nonsafety  circuits  of 
redundant  trains  by  a  horizontal 
distance  of  more  than  20  feet  with  no 
intervening  combustibles  or  fire 
hazards.  In  addition,  fire  detectors  and 
an  automatic  fire  suppression  system 
shall  be  installed  in  the  fire  area. 

c.  Enclosure  of  cable  and  equipment 
and  associated  nonsafety  circuits  of  one 
redundant  train  in  a  fire  barrier  having  a 
1-hour  rating.  In  addition,  fire  detectors 
and  an  automatic  fire  suppression 
system  shall  be  installed  in  the  fire  area. 

Subsection  III.G.3  of  Appendix  R 
requires  that  for  areas,  rooms,  or  zones 
where  alternative  or  dedicated 
shutdown  is  provided,  fire  detection  and 
fixed  fire  suppression  system  shall  also 
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be  installed  in  the  area,  room,  or  zone 
under  consideration. 

m 

By  letters  dated  May  5  and  August  21. 
1981.  and  March  29,  July  17.  and 
September  21, 1982,  the  Licensee 
requested  exemptions  from  specific 
requirements  of  Appendix  R.  In 
December  1982,  the  NRC  issued  a  Safety 
Evaluation  Report  granting  six  of  the 
seven  exemptions  requested. 

By  letters  dated  April  27,  June  7,  June 
30,  July  15,  and  November  30, 1983,  the 
Licenses  requested  additional 
exemptions,  which  were  granted  by 
NRC  letters  dated  July  8. 1983  and 
March  15. 1984. 

The  NRC  conducted  a  special  site 
inspection  of  the  plant  from  June  20 
through  24. 1983.  The  results  of  this 
inspection  were  transmitted  by  a  NRC 
letter  dated  August  31. 1983.  By  letter 
dated  November  1. 1983.  the  NRC 
withdrew  the  previously  granted 
exemption  for  the  cable  penetration  area 
outside  of  the  containment. 

By  letter  dated  July  8, 1983,  the 
Licensee  described  a  corrective  action 
program  which  responded  to  the  NRC 
special  inspection.  By  letter  dated 
September  28, 1983,  the  Licensee 
responded  to  the  NRC  letter  dated 
August  31. 1983. 

On  July  30. 1984,  the  Licensee 
submitted  a  complete  Appendix  R 
review.  By  letter  dated  January  24. 1985. 
the  NRC  requested  additional 
information  related  to  the  safe  shutdown 
review  which  the  Licensee  provided  in  a 
letter  dated  March  6. 1985.  By  letter 
dated  February  8. 1985.  the  Licensee 
withdrew  the  exemption  request  for  Fire 
Area  R-1  (containment).  By  letter  dated 
May  31. 1985.  the  Licensee  submitted 
Amendment  1  to  the  Appendix  R  review. 
The  amendment  included  modifications 
of  Fire  Area  E-1.  structural  steel 
analysis  for  the  fuel  and  auxiliary 
buildings,  updated  data  tables,  and 
designation  of  a  new  fire  area  (Fire  Area 
A-4a).  The  Licensee  requested  a 
supplemental  exemption  for  Fire  Area 
Tl.  from  the  requirements  of  section 
III.G.2.b  in  an  October  16. 1986  letter. 
However,  this  request  was  subsequently 
withdrawn  by  letter  dated  May  8. 1987 
when  the  licensee  determined  that  it 
was  no  longer  necessary.  Rather,  the 
licensee  requested  staff  approval  of  the 
request  under  the  provisions  of  Generic 
Letter  86-10.  section  3.1.2. 

The  following  list  of  exemption 
requests  reflects  the  latest  status: 


rea 


1.  Fuel  and  A  uxiliary  Buildings,        ^r 
Elevations  45,  61,  and  77  Feet  (Fiee^rec 
A^J 

Exemptions  were  requested  from  the 
specific  requirements  of  section  III.G.2.a 
to  the  extent  that  redundant  safe 
shutdown  cables  are  not  separated  by  a 
3-hour  rated  fire  barrier. 

2.  Fuel  and  Auxiliary  Buildings, 
Elevations  45.  61.  and  77  Feet  (Fire  Area 
A-4J 

Exemptions  were  requested  from  the 
specific  requirements  of  section  III.G.2.b 
to  the  extent  that  redundant  trains  of 
safe  shutdown  cables  and  equipment 
are  not  separated  by  a  horizontal 
distance  of  more  than  20  feet  with  no 
intervening  combustibles  or  fire  hazards 
and  to  the  extent  that  fire  detectors  and 
an  automatic  fire  suppression  system 
are  not  installed  throughout  the  fire 
area. 

3.  Fuel  and  Auxiliary  Buildings, 
Elevation  45  Feet  (Fire  Area  A-4) 

Exemptions  were  requested  from  the 
specific  requirements  of  section  III.G.2.C 
to  the  extent  that  one  redundant  train  of 
safe  shutdown  related  cables  and 
equipment  are  not  enclosed  in  a  fire 
barrier  having  a  1-hour  rating  and  to  the 
extent  that  fire  detectors  and  an 
automatic  fire  suppression  system  are 
not  installed  throughout  the  fire  area. 

4.  Electrical  Penetration  Area  (Fire  Area 
E-1) 

Exemptions  were  requested  from  the 
specific  requirements  of  section  III.G.2.b 
to  the  extent  that  redundant  trains  of 
safe  shutdown  related  cables  and 
equipment  and  associated  nonsafety 
circuits  are  not  separated  by  a 
horizontal  distance  of  more  than  20  feet 
with  no  intervening  combustibles  or  fire 
hazards. 

5.  Turbine  Building.  General  Area  (Fire 
Area  T-IJ 

Exemptions  were  requested  from  the 
specific  requirements  of  section  III.G.2.b 
to  the  extent  that  redundant  trains  of 
cables  and  equipment  and  associated 
nonsafety  circuits  are  not  separated  by 
a  horizontal  distance  of  more  than  20 
feet  with  no  intervening  combustibles  or 
fire  hazards  and  to  the  extent  that  fire 
detectors  and  an  automatic  fire 
suppression  system  are  not  installed 
throughout  the  fire  area. 

6.  Yard  Area  (Fire  Area  Y-1) 

Exemptions  were  requested  from  the 
specific  requirements  of  section  III.G.2.b 
to  the  extent  that  cables  and  equipment 
and  associated  nonsafety  circuits  of 
redundant  trains  are  not  separated  by  a 
horizontal  distance  of  more  than  20  feet 


with  no  intervening  combustibles  or  fire 
hazards  and  to  the  extent  that  fire 
detectors  and  an  automatic  fire 
suppression  system  are  not  installed 
throughout  the  fire  area. 

The  Licensee  has  provided  alternative 
and/or  acceptable  levels  of  fire 
protection  for  areas  containing 
redundant  safe  shutdown  systems  not 
separated  from  each  other,  except  for 
fire  protection  in  areas  containing  more 
than  a  negligible  combustible  load  and 
containing  safe  shudown  equipment  or 
cables  consisting  of  fire  detectors  or 
automatic  fire  suppression  systems, 
portable  extinguishers,  and  hose 
stations.  The  staff  finds  that  there  is 
reasonable  assurance  that  a  fire  in  these 
areas  would  be  promptly  detected  and 
extinguished. 

Based  on  the  review  of  the  Licensee's 
analysis,  the  staff  concluded  that  the 
exemption  requested  from  the 
requirements  for  the  installation  of  3- 
hour  fire  rated  barriers  between 
redundant  trains  of  cables  in  Fire  Area 
A-4  is  not  required  where  the  Licensee 
has  committed  to  enclose  one  train  of 
cables  in  a  3-hour  fire  rated  enclosure 
because  this  complies  with  the  technical 
requirements  of  section  III.G.2.a  of 
Appendix  R.  The  staff  has  also 
concluded  that  the  installation  of  3-hour 
fire  rated  barriers  between  other 
sections  of  redundant  trains  in  Fire  Area 
A-4  would  not  significantly  increase  the 
level  of  fire  protection  in  this  area. 

The  staff  has  also  concluded  that  the 
separation  of  redundant  trains  by  more 
than  20  feet  of  horizontal  distance  or  the 
enclosure  of  one  of  the  trains  by  a  1- 
hour  fire  rated  enclosure  and,  in  seme 
cases,  the  installation  of  fire  detectors 
and  automatic  fire  suppression  systems 
in  Fire  Areas  A-4,  E-1.  T-1.  and  Y-1 
would  not  significantly  increase  the 
level  of  fire  protection  in  these  areas. 

By  letter  dated  November  17. 1986.  the 
Licensee  provided  information  relevant 
to  the  "special  circumstances"  finding 
required  by  revised  10  CFR  50.12(a]  (see 
50  FR  50764).  The  Licensee  stated  that 
existing  and  proposed  fire  protection 
features  at  Trojan  Nuclear  Plant 
accomplish  the  underlying  purpose  of 
the  rule.  Implementing  additional 
modifications  to  provide  additional 
suppression  systems,  detection  systi^ms, 
and  fire  barriers  would  not  enhance  fire 
protection  above  that  already  required. 
The  staff  concludes  that  "special 
circumstances"  exist  for  the  Licensee's 
requested  exemptions  in  that 
application  of  the  regulation  in  these 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purposes  of  Appendix  R  to  10  CFR  Part 
50.  See  10  CFR  50.12(ri)(2)(ii). 
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IV  I 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  (1)  these  exemptions  as 
described  in  section  III  are  authorized 
by  law  and  will  not  present  an  undue 
risk  to  the  public  health  and  safety  and 
are  consistent  with  common  defense 
and  security  and  (2)  special 
circumstances  are  present  for  the 
exemptions  in  that  application  of  the 
regulation  in  these  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purposes  of 
Appendix  R  to  10  CFR  Part  50. 
Therefore,  the  Conunission  hereby 
grants  the  following  exemptions  from 
the  requirements  of  section  III.G  of 
Appendix  R  to  10  CFR  Part  50: 

1.  Fuel  and  Auxiliary  Buildings, 
Elevations  46,  61.  and  77  Feet  (Fire  Area 
A-4)  to  the  extent  that  redundant  trains 
of  safe  shutdown  cables  and  equipment 
are  not  separated  by  a  horizontal 
distance  of  more  than  20  feet  with  no 
intervening  combustibles  or  fire  hazards 
and  to  the  extent  that  fire  detectors  and 
an  automatic  fire  suppression  system 
are  not  installed  pursuant  to  section 
ni.G.2.b. 

2.Fuel  and  Auxiliary  Buildings, 
Elevation  45  Feet  {Fire  Area  A-4)  to  the 
extent  that  one  redundant  train  of  safe 
shutdown  cables  and  equipment  are  not 
enclosed  in  a  fire  barrier  having  a  1-hour 
rating  and  to  the  extent  that  fire 
detectors  and  an  automatic  fire 
suppression  system  are  not  installed  in 
the  fire  area  pursuant  to  section  III.G.2.C. 

3.  Fuel  and  Auxiliary  Buildings, 
Elevation  61  Feet  (Fire  Area  A-4)  to  the 
extent  that  redundant  safe  shutdown 
cables  are  not  separated  by  a  3-hour 
rated  fire  barrier  pursuant  to  section 
III.G.2.a.  I 

4.  Electrical  Penetration  Area  (Fire 
Area  E-1)  to  the  extent  that  redundant 
trains  of  safe  shutdown  cables  and 
equipment  and  associated  nonsafety 
circuits  are  not  separated  by  a 
horizontal  distance  of  more  than  20  feet 
with  no  intervening  combustibles  or  fire 
hazards  pursuant  to  section  III.G.2.b. 

5.Turbine  Building,  General  Area  (Fire 
Area  T-1)  to  the  extent  that  redundant 
trains  of  cables  and  equipment  and 
associated  nonsafety  circuits  are  not 
separated  by  a  horizontal  distance  of 
more  than  20  feet  with  no  intervening 
combustibles  or  fire  hazards  and  to  the 
extent  that  fire  detectors  and  an 
automatic  fire  suppression  system  are 
not  installed  throughout  the  fire  area 
pursuant  to  section  III.G.2.b. 

6.  Yard  Area  (Fire  Area  Y-1)  to  the 
extent  that  cables  and  equipment  and 
associated  nonsafety  circuits  of 
redundant  trains  are  not  separated  by  a 


horizontal  distance  of  more  than  20  feet 
with  no  intervening  combustibles  or  fire 
hazards  and  to  the  extent  that  fire 
detectors  and  an  automatic  fire 
suppression  system  are  not  installed 
throughout  the  fire  area  pursuant  to 
section  III.G.2.b. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  these  exemptions  will  have 
no  significant  impact  on  the 
environment  (November  4. 1987.  52  FR 
42382). 

A  copy  of  the  Safety  Evaluation 
Report  dated  November  12. 1987.  related 
to  this  action  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington,  DC  and  at  the  local  public 
document  room  for  the  Trojan  Nuclear 
Plant  located  at  the  Portland  State 
University  Library,  731  SW.  Harrison 
St.,  Portland,  Oregon  97207.  A  copy  may 
be  obtained  upon  written  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda,  Maryland,  this  12th  day 
of  November,  1987. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Crutchfield, 

Director.  Division  of  Reactor  Projects — ///,  IV, 
V  and  Special  Projects.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  87-26852  Filed  11-19-87;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Managentent  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission.  Office  of 
Consumer  Affairs.  450  Fifth  Street.  NW.. 
Washington,  DC  20549. 

Extension 

Form  N-8&-3 
File  No.  270-179 
Form  N-8B-4 
Form  No.  270-180 
Form  N-2 
File  No.  270-21 
Rule  30d-l 
File  No.  270-21 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  0MB 
approval  Forms  N-8B-3,  N-8B-4  and  N- 


2  and  Rule  30d-l.  all  under  the 
Investment  Company  Act  of  1940. 

Form  N-8B-3  is  used  by 
unincorporated  management  investment 
companies  currently  issuing  periodic 
payment  plan  certificates  to  register 
under  the  Investment  Company  Act  of 
1940.  Form  N-8B-4  is  used  by  face 
amount  certificate  companies  to  register 
under  that  act.  Each  requires 
approximately  170  hours  of  reporting  per 
respondent,  annually. 

Form  N-2  is  used  by  closed-end 
investment  companies  to  register  under 
both  the  Investment  Company  Act  of 
1940  and  the  Securities  Act  of  1933.  A 
respondent  spends  approximately  2000 
hours,  annually,  fulfilling  the 
requirements  of  the  form. 

Rule  30d-l  prescribes  the  minimum 
content  of  reports  to  shareholders  that 
management  investment  companies 
must  send  at  least  semi-annually.  The 
rule  requires  approximately  600  hours, 
annually,  per  respondent. 

Comments  should  be  submitted  to 
OMB  Desk  Officer:  Robert  Neal.  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Room  3228  NEOB.  Washington.  DC 
20503. 

lonadian  G.  Katz, 
Secretary. 
November  10, 1987. 

[FR  Doc.  87-26791  Filed  11-19-87;  8:45  am) 
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(Rel.  No.  IC-16127;  812-6522] 
Application;  Boston  Australia  Limited 

November  13, 1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  Boston  Australia  Limited. 

Relevant  1940  Act  Section:  Exemption 
requested  under  section  6(c). 

Summary  of  Application:  Applicant 
seeks  an  order  exempting  it  from  all 
provisions  of  the  1940  Act  in  connection 
with  the  issuance  and  sale  in  the  United 
States  of  its  Debt  Securities  (as  herein 
defined)  denominated  in  United  States 
dollars  or  foreign  or  composite 
currencies. 

Filing  Date:  The  application  was  filed 
on  November  4, 1986,  and  amendments 
were  filed  on  September  28,  and 
October  27, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the 
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application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
December  7. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicant,  c/o  Janice  B.  Liva.  Esq.. 
Senior  Counsel.  The  First  National  Bank 
of  Boston.  100  Federal  Street.  Boston. 
MA  02110. 

FOR  FURTHER  INFORMATION  CONTACT: 
H.R.  Hallock,  Jr.,  Special  Counsel.  (202) 
272-3030  (Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-»300). 

Applicant's  Statements  and 
Representations 

1.  Applicant  was  organized  under  the 
laws  of  Australia  in  1966  and  began  fiill 
operation  in  1973.  Applicant  is  a  wholly- 
owned  subsidiary  of  Boston  Overseas 
Financial  Corporation  ("BOFC"). 
established  pursuant  to  Section  25A  of 
the  Federal  Reserve  Act  (an  "Edge  Act 
Corporation"),  and  which  in  turn  is  a 
wholly-owned  subsidiary  of  The  First 
National  Bank  of  Boston  ("Bank  of 
Boston"),  a  national  banking  association 
organized  under  the  National  Bank  Act. 
Bank  of  Boston  is  wholly-owned  by  and 
is  the  principal  subsidiary  of  Bank  of 
Boston  Corporation  (the  "Corporation"), 
a  Massachusetts  corporation  and  a  bank 
holding  company  registered  under  the 
Bank  Holding  Company  Act  of  1956. 

2.  Applicant  is  a  merchant  bank 
specializing  in  providing  a  variety  of 
financial  services  to  the  Australian 
corporation  market.  Applicant 
emphasizes  specialist  lending  activities 
such  as  financing  leveraged  buyouts, 
real  estate  projects  and  lending  to  small 
to  medium-size  publicly  listed 
companies  and  larger  private 
companies.  Applicant  also  actively 
participates  in  the  money  markets, 
futures  and  foreign  exchange  markets 
both  for  itself  and  its  customers.  As  of 
December  31. 1986.  Applicant  had  total 
capital  and  reserves  of  A$29.8  million 


and  total  assets  of  A$327  million  (based 
on  an  exchange  rate  of  A$l  to  US$.664). 

3.  At  December  31. 1986,  Bank  of 
Boston  ranked  as  the  12th  largest  United 
States  commerical  bank  in  terms  of 
assets.  At  December  31, 1986,  Bank  of 
Boston  had  total  assets  of  $25.1  billion, 
total  deposits  of  $16.7  billion  and  total 
equity  capital  of  $1.2  billion.  Bank  of 
Boston  is  subject  to  pervasive  regulation 
by  the  Comptroller  of  the  Currency,  the 
Federal  Deposit  Insurance  Corporation 
and  the  Board  of  Governors  of  the 
Federal  Reserve  System  (the  "FRB"). 

4.  Applicant  is  extensively  regulated 
under  Australian  laws  which  include  its 
general  authority  granted  by  the  Reserve 
Bank  of  Ausfralia  under  Australian 
Banking  (Foreign  Exchange)  Regulations 
to  buy  and  sell  foreign  currency  and  its 
licenses  issued  by  the  relevant 
Australian  State  Corporate  Affairs 
Commissions  to  deal  in  securities. 
Applicant  is  also  subject  to  regulation 
under  the  Federal  Reserve  Act.  As  an 
Edge  Act  Corporation,  BOFC  is  under 
the  supervision  of  and  is  examined  by 
the  FRB.  The  FRB  regulates  the  activities 
and  investments  of  Edge  Act 
Corporations  through  the  provisions  of 
Regulation  K  of  the  Federal  Reserve  Act. 
BOFC  holds  the  stock  of  Applicant 
pursuant  to  this  authority  and  Applicant 
is  required  to  conduct  its  activities  in 
accordance  with  the  provisions  of 
Regulation  K.  BOFC  is  required  to 
furnish  to  the  FRB  such  reports 
regarding  the  activities  of  the  Applicant 
as  the  FRB  may  request.  In  the  event 
Applicant  ceases  to  be  regulated  by  a 
federal  authority  having  supervision 
over  banking  the  requested  order  will 
terminate. 

5.  Applicant  proposes  to  offer  in  the 
United  States  from  time  to  time  debt 
securities  which  may  denominated  in 
U.S.  dollars  or  foreign  or  generally 
recognized  composite  currencies. 
Payment  of  principal  and  interest  on  the 
debt  securities  will  be  unconditionally 
guaranteed  by  Bank  of  Boston. 

6.  The  debt  securities  which  may  be 
issued  by  Applicant  include  promissory 
notes  issued  pursuant  to  the  exemption 
from  registration  provided  by  section 
3(a)(2)  of  the  Securities  Act  of  1933  (the 
"1933  Act"),  commercial  paper  notes 
issued  pursuant  to  the  exemption  from 
registration  provided  by  section  3(a)(3) 
of  the  1933  Act,  private  placement  notes 
sold  pursuant  to  the  exemption  from 
registration  provided  by  section  4(2)  of 
the  1933  Act,  other  offerings  of  debt 
securities  exempt  from  registration 
under  the  1933  Act  and  registered  public 
offerings  of  debt  securities  (the  "Debt 
Securities").  The  Debt  Securities  issued 
by  Applicant  will  raxik  pari  passu 
among  themselves  and  equally  with  all 


other  unsecured,  unsubordinated 
indebtedness  of  Applicant  and  superior 
to  the  rights  of  Applicant's  shareholders. 

Applicant's  Undertakings 

1.  Applicant  undertakes  not  to  (i)  offer 
any  Debt  Securities  unless  they  shall  be 
registered  pursuant  to  the  1933  Act;  or 
(ii)  offer  such  Debt  Securities  without 
registration  pursuant  to  an  applicable 
1933  Act  exemption  tmless  (x)  Applicant 
shall  have  received  an  opinion  of  its 
United  States  legal  counsel  that  the  Debt 
Securities  will  be  entitled  to  an 
exemption  under  the  1933  Act.  or  (y)  the 
staff  of  the  SEC  shall  have  stated  in 
writing  that  it  will  not  recommend 
enforcement  action  to  the  SEC  under  the 
circumstances  of  the  proposed  offering. 
With  respect  to  an  exemption  from 
registration  under  section  4(2)  of  the 
1933  Act.  counsel's  opinion  shall  take 
into  account  the  doctrine  of  integration 
under  Rule  502  of  the  1933  act.  Applicant 
does  not  request  SEC  review  or 
approval  of  such  opinions. 

2.  Any  offering  of  Debt  Securities 
other  than  the  commercial  paper  notes 
will  be  made  on  the  basis  of  disclosure 
documents  customary  for  such 
registered  or  exempted  offering  and  in 
any  event  at  least  as  comprehensive  as 
those  used  in  offerings  of  similar  debt 
securities  in  the  United  States  by  United 
States  issuers.  Applicant  undertakes  to 
ensure  that  such  disclosure  documents 
will  be  provided  to  each  offeree  who  has 
indicated  an  interest  in  such  securities 
prior  to  any  sale  of  such  securities  to 
such  offeree,  except  that  in  the  case  of 
an  offering  made  pursuant  to  a 
registration  statement  under  the  1933 
Act  such  disclosure  documents  will  be 
provided  to  such  persons  and  in  such 
manner  as  may  be  required  by  the  1933 
Act  and  the  pertinent  rules  and 
regulations  thereunder. 

3.  Applicant  undertakes  to  ensure  that 
each  dealer  in  the  commercial  paper 
notes  (or  Applicant  or  an  affiliate  if  a 
dealer  is  not  used)  will  provide  to  each 
offeree  who  has  indicated  an  interest  in 
such  commercial  paper  notes,  prior  to 
any  purchase  thereof,  a  memorandum 
describing  the  business  of  Applicant, 
Bank  of  Boston  and  the  Corporation  and 
containing  the  most  recently  published 
audited  financial  statements  of  the 
Corporation  and  Applicant.  Such 
memorandum  will  describe  any  material 
differences  between  Australian 
accounting  principles  applicable  to 
Applicant  and  generally  accepted 
accounting  principles  employed  by 
United  States  banks.  Such  memorandum 
will  be  at  least  as  comprehensive  as 
those  customarily  used  in  offering 
commercial  paper  in  the  United  States 
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and  will  be  updated  promptly  to  reflect 
material  changes  in  the  Corporation's 
and  Applicant's  business  or  fmancial 
status. 

4.  Applicant  undertakes  that  in  the 
event  of  an  offering  in  the  United  States 
of  Debt  Securities  denominated  in 
currency  other  than  United  States 
dollars,  the  Applicant  will  set  forth  in 
the  memorandum  relating  to  such 
offering  (i)  the  rate  of  exchange  between 
the  currency  in  which  the  securities  are 
demoninated  and  United  States  dollars 
as  of  a  recent  date  and  (ii)  appropriate 
disclosure  of  the  risks  to  investors 
regarding  the  potential  for  exchange  rate 
fluctuations. 

5.  At  the  time  of  issuance,  the  Debt 
Securities  will  receive  one  of  three 
highest  investment  grade  ratings  from  at 
least  one  nationally  recognized 
statistical  rating  organization  and 
United  States  counsel  shall  have 
certified  that  such  rating  has  been 
received.  Private  placement  notes  need 
not  have  such  a  rating. 

6.  Applicant  undertakes  that  in 
connection  with  any  offering  of  Debt 
Securities  in  the  United  States,  it  will 
appoint  an  agent  for  service  of  process 
in  Boston.  Massachusetts  for  any  action 
arising  out  of  the  sale  of  the  Debt 
Securities.  Applicant  consents  to  the 
jurisdiction  of  any  state  or  federal  court 
located  in  Boston.  Massachusetts,  in  any 
suit,  action  or  proceeding  instituted  by 
any  holder  of  a  Debt  Security.  Applicant 
will  also  be  subject  to  suit  in  any  other 
court  in  the  United  States  which  would 
have  jurisdiction  because  of  the  manner 
of  the  offering  of  the  Debt  Securities  or 
otherwise.  Such  appointment  of  an  agent 
and  consent  to  jurisdiction  will  be 
irrevocable  until  all  amounts  due  and  to 
become  due  in  respect  of  the  Debt 
Securities  have  been  paid. 

7.  Applicant  undertakes  to  ensure  that 
any  Debt  Securities,  including  those 
which  are  not  issued  in  the  United 
States,  will  be  either  (i)  sold  outside  the 
United  States  pursuant  to  agreements 
and  procedures  reasonably  designed  to 
prevent  such  Debt  Securities  from 
coming  into  the  hands  of  a  United  States 
of  America  national  or  resident  (except 
for  foreign  branches  of  United  States 
banks  which  take  for  their  own  account 
and  without  a  view  to  distribution)  or 
(ii)  exempt  from  the  provisions  of  the 
1933  Act  by  virtue  of  section  3(a)(2). 
section  3(a)(3)  or  section  4(2)  thereof  or 
(iii)  subject  to  the  registration  provisions 
of  the  1933  Act. 

8.  Applicant  consents  to  the  order 
sought  herein  being  expressly 
conditioned  upon  its  compliance  with 
the  undertakings  summarized  above, 
and  under  the  heading  "Applicant's 


Statements  and  Representations",  and 
more  fully  set  forth  in  the  application. 

Applicant's  Legal  Analysis 

The  requested  exemption  is  consistent 
with  the  protection  of  investors  and  the 
purposes  of  the  1940  Act  and  is 
appropriate  in  the  public  interest. 
Applicant  believes  that  the  nature  of  its 
business  and  its  assets  are  the  same  as 
equivalent  activities  undertaken  and 
assets  normally  generated  in  the  course 
of  commercial  banking  business. 
Moreover,  in  the  transaction  proposed 
the  investor  is  ultimately  looking  to  the  ' 
credit  strength  of  the  guarantor.  Bank  of 
Boston,  a  United  States  national  bank. 
Therefore.  Applicant  believes  its 
activities  were  not  intended  to  be 
covered  by  the  1940  Act. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
lonathan  G.  Katz. 
Secretary. 
|FR  Doc.  87-26793  Filed  11-19-87;  8:45  am] 

BILLING  CODE  8010-01-M 

[Rel.  No.  IC-16126: 812-68631 

Application;  Locust  Street  Fund,  et  al 

November  13. 1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Locust  Street  Fund  (the 
"Fund").  Centerre  Trust  Company  of  St. 
Louis  (the  "Adviser")  and  Centerre  Bank 
National  Association  ("Centerre  Bank") 
(collectively.  "Applicants"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  sections  6(c) 
and  17(b)  from  the  provisions  of  sections 
17(a)  and  17(e). 

Summary  of  Application:  Applicants 
seek  an  exemptive  order  to  permit  the 
Fund's  Tax-Free  Money  Market  Portfolio 
(the  "Portfolio")  and  certain  other  funds 
managed  by  the  Adviser  to  engage  in 
principal  and  agency  transactions  in 
tax-exempt  securities  with  Centerre 
Bank,  in  the  manner  and  subject  to  the 
conditions  set  forth  in  the  application 
and  summarized  below. 

Filing  Date:  The  application  was  filed 
on  September  9. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
December  7. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 


interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicants.  Locust  Street  Fund,  82 
Devonshire  Street,  Boston, 
Massachusetts  02109;  Centerre  Trust 
Company  of  St.  Louis,  510  Locust  Street, 
St.  Louis,  Missouri  63101;  Centerre  Bank 
National  Association.  One  Centerre 
Plaza.  St.  Louis.  Missouri  63101. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joyce  M.  Pickholz.  Staff  Attorney  (202) 
272-3046,  or  Curtis  R.  Milliard,  Special 
Counsel.  (202)  272-3030  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 
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Applicants'  Representations 

1.  The  Portfolio  is  a  non-diversified, 
open-end  management  investment 
company  which  has  filed  for  registration 
under  the  1940  Act.  The  Portfolio  seeks 
to  obtain  income  exempt  from  Federal 
income  taxes  by  investing  in  a  portfolio 
of  short-term  obligations  issued  by  or  on 
behalf  of  states,  territories  and 
possessions  of  the  United  States  and  the 
District  of  Columbia  and  their  political 
subdivisions,  agencies  and 
instrumentalities,  the  interest  on  which 
is  exempt  from  Federal  income  tax 
("Tax-Exempt  Securities").  The  Portfolio 
will  emphasize  investments  in  Tax- 
Exempt  Securities  the  interest  on  which 
is  also  exempt  from  Missouri  income  tax 
("Missouri  Tax-Exempt  Securities")  to 
the  extent  market  conditions  and 
prudent  investment  management  will 
permit.  The  Portfolio  will  invest  solely  in 
Tax-Exempt  Securities  with  remaining 
maturities  of  one  year  or  less,  which  are 
referred  to  herein  as  "Short-Term  Tax- 
Exempt  Securities".  Tax-Exempt 
Securities  with  remaining  maturities  of 
greater  than  one  year  are  referred  to 
herein  as  "Intermediate  Tax-Exempt 
Securities". 

2.  The  Applicants  request  that  the 
provisions  of  the  proposed  order  be 
made  applicable  to  the  Portfolio  and  any 
other  investment  companies  which 


pi  imariiy  invest  in  portfoins  of  Tax- 
Exempt  Securities  for  which  tlie  Adviser 
serves  as  investment  adviser  in  the 
future  ("Fatare  Portfdioa')  {Att  Portfoiio 
and  Fatare  Portfaiios  together,  the 
"Portfolios").  The  rational  behind  the 
request  lor  the  propoaed  order  applies  to 
the  PortfiWio,  and  will  apph;  1o  any  new 
portfolios  with  which  the  Adviser 
hereafter  establishes  investiaezd 
advisory  nehitioa^aps. 

3.  The  Adviser  provides  a  broad  range 
of  trust  and  invesiaKnt  services  kir 
individnals.  privately  and  pahiidy  held 
busmesses.  governmental  nails  a^M^ 
other  institutions.  Ceaterre  Sank  is  the 
third  largest  bonk  in  Miasoori  and. 
throogfa  its  investment  banking  division, 
participates  as  an  underwriter  in  a 
substantial  namber  of  pubhc  offerings 
of.  and  acts  as  a  nuior  dealer  in. 
Missouri  Tax-Exempt  Securities.  The 
Adviser  and  Centene  Bank  ane  both 
wholly-owned  sobsidiaries  of  Centerre 
Bancorporatioo,  a  multi-bank  holding 
company,  but  both  operate  as 
compjeteiy  separate  entities  ander  the 
umbrella  of  Centene  Bancorporatian. 
Centene  Bank  aiKl  the  Adviser  each  has 
its  own  separate  books  and  records  and 
operates  as  an  independent  profit 
center. 

4.  Applicants  anticipate  having 
difficulty  in  obtaining  Missouri  Short- 
Term  Tax-Exempt  Securities  due  to  a 
shortage  of  such  securities  in  the 
marketplace  suitable  for  investment  by 
the  Portfolio.  The  Applicants  believe 
that  access  to  Centerre  Bank  acting  as  a 
principal  would  help  to  alleviate  this 
problem  and  would  enable  the  Portfolio, 
in  certain  instances,  to  obtain  best  price 
and  execution. 

5.  The  Applicants  also  seek  to  enable 
the  Adviser  to  use  Centerre  Bank  as  an 
agent  or  broker  for  securities 
transactions  to  the  same  extent  that  any 
other  investment  adviser  to  an 
investment  company  may  eoiploy  the 
services  of  an  affiliate  pursuant  to 
section  17(e)(2j  of  the  1940  Act  and 
subject  to  the  terms  and  conditioas  att 
forth  below.  The  Adviser  has 
customarily  used  Centerre  Bank  as  an 
agent  or  broker  in  muniapal  securities 
transactions  in  other  contexts  and  die 
ability  to  do  so  in  this  case  will  enhance 
the  efficiency  of  the  Portfolio  and  its 
ability  to  obtain  best  price  executioa. 

6.  The  Applicants  request  an  ofder  of 
the  Commission  permitting:  (a)  Centerre 
Bank,  acting  as  principal  in  the 
secondary  market  or  in  fixed  prixx 
dealer  offerings  not  involving 
underwriting  syndicates,  to  sell  to  or 
purchase  from  the  Portfolio  and  Fatnre 
Portfolios  Missouri  Tax-Exempt 
Securities:  .inc' 


(b)  Centene  Bank,  acting  as  agent  in 
connection  with  the  sale  of  securities  to 
or  by  die  PortfaHo  or  Future  Portfolios, 
to  reczive  conmnssians  in  connection 
with  such  sales  not  in  excess  of  (A)  the 
usual  and  CBsksaary  broker's 
commission  if  the  sale  is  affected  on  a 
securities  exchange,  or  (B)  one-half  cf 
one  per  centam  of  the  pwtJuse  or  sale 
price  c€  Short-Term  Tax-Exempt 
Securities  and  one  per  centum  of  the 
purchase  or  sale  price  of  Interaiediate 
Tax-Exempt  Securities. 

7.  The  Trustees  of  the  Fund  who  have 
no  affiliation  with  the  Adviser  or 
Centerre  Bank  have  approved  certain 
protective  cooditions,  which  are  set 
forth  in  the  application  and  summarized 
below.  The  Trustees  intend  lo  dek^te 
responsibility  for  oversight  of  siich 
coaditious  to  the  Fuixl's  non-interested 
Trustees  (i)  to  insure  that  the 
transactions  between  the  Portfolio  and 
Centerre  Bank  will  be  fair  and 
reasonable  and  will  not  involve 
overreaching  on  the  part  of  any  person 
concerned  and,  (ii)  to  minimize  the 
possibility  of  potential  conflicts  of 
interest 

Applicants '  Conclusions  of  Law:  L 
The  granting  of  the  requested  order  will 
work  to  the  benefit  of  the  shareholders 
of  the  Portfolios  by  providing  the 
Portfolios  access  to  the  primary  and 
secondary  markets  for  Tax-Exempt 
Securities  needed  to  insure  the 
availability  of  suitable  portfolio 
securities  and  best  price  and  execution. 

2.  The  procedures  to  be  followed  with 
respect  to  principal  and  agency 
transactions  twtween  the  Portfolios  and 
Centerre  Bank  are  structured  in  such  a 
way  as  to  insure  that  such  transactions 
will  be  in  all  instances  reasonable  and 
fair  and  will  not  involve  overreaching  on 
the  part  of  any  person  concerned  and 
that  the  exemption  requested  is 
appropriate,  in  the  public  mterest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 


Applicants'  Goaditii 

Applicants  expressly  agree  to  the 
following  conditions:  1.  Principal 
purchase  or  sale  transactions  may  be 
conducted  only  in  Missouri  Tax-Exempt 
Securities  which  have  one  of  the  two 
highest  investment  grade  ratings  from  at 
least  one  nationally  recognised  rating 
agency. 

2.  A  determination  must  be  made  with 
respect  to  each  soch  principal 
transaction  as  to  whether  mch 
transaction  is  unsolicited  (i.e.,  the 
contact  between  the  Portfolios  or  their 
Adviser  and  Centerre  Bank  with  respect 
to  a  specific  transaction  is  initiated  by 


the  Portfolios  or  their  Adviser)  or 

solicited  {i.e..  all  other  transactions), 
and  the  trade  ticket  evidencing  such 
transactions  must  be  marked  either 
solicited  or  unsolicited.  With  respect  to 
solicited  principal  secondary  market 
transactions,  a  determination  will  be 
required  in  each  instance,  based  upon 
the  information  available  to  the 
Portfolios  and  then-  Adviser,  that  the 
price  available  from  Centerre  Bank  is 
"better  than"  the  prices  available  from 
other  sources  with  respect  to  the  same 
type  of  Missouri  Short-Term  Tax- 
Exempt  Security  (Le..  with  respect  to 
short-term  securities:  municipal  notes, 
tax-exempt  commercial  paper  or 
variable  rate  demand  notes),  with  the 
same  rating,  maturity  and  yield.  To  be 
considered  "better  than"  that  available 
from  other  sources,  the  Centerre  Bank 
quotation  must  be  at  least  one  basis 
point  better  than  that  available  from 
.  other  sources  if  the  quotation  is  made  in 
terms  of  yield;  if  the  quotation  is  made 
in  terms  of  dollar  price,  it  must  be  at 
least  Ve*  of  a  dollar  better  than  the 
quotations  from  other  sources.  In  the 
case  of  unsolicited  principal  secondary 
market  transactions,  the  price  available 
from  Centerre  Bank  must  be  at  least  as 
favorable  as  the  prices  available  from 
other  sources  with  respect  to  the  same 
type  of  security  with  the  same  rating, 
maturity  and  yield. 

3.  Before  any  prindpal  transaction 
may  be  conducted  pusuant  to  the  order, 
the  Portfolios  or  the  Adviser  must  obtain 
such  infomution  as  they  deem 
necessary  to  deteraune  tliat  the  price 
test  applicable  to  such  transaction  has 
been  satisfied.  Before  any  solicited 
principal  transaction  may  be  conducted 
pursuant  to  the  order,  the  Portfolios  or 
the  Adviser  auist  obtain  and  document 
competitive  quotations  from  at  least  two 
other  dealers  with  reject  to  the  specific 
proposed  transaction,  except  that  if 
quotations  are  unavailable  from  two 
such  dealers,  only  arx  other  competitive 
quotation  is  required,  in  the  case  of 
unsolicited  principal  transactions,  the 
Portfioiios  (B-  the  Adviser  most  make  and 
document  a  good  faith  determination 
with  respect  to  compliance  with  the 
price  test  based  upon  current  price 
informatioa  obtained  through  the 
contemporaneous  solicitation  of  bona 
fide  offers  with  respect  to  the  type  of 
security  involved  With  respect  to 
prospective  purchases  of  securities, 
these  dealers  must  be  those  who  have 
Tax-Exempt  Securities  of  the  categories 
and  type  desired  in  their  inventories  and 
who  are  in  a  position  to  quote  favorable 
prices  with  respect  thereto.  With  respect 
to  the  prospective  principal  disposition 
of  such  securities,  these  dealers  must  be 
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those  who,  in  the  opinion  of  the 
Portfolios  and  the  Adviser,  are  in  a 
position  to  quote  favorable  prices.  For 
purposes  of  the  order,  principal 
transactions  shall  be  deemed  to  include 
primary  or  secondary  flxed  price  dealer 
offerings  of  Tax-Exempt  Securities  not 
made  pursuant  to  an  underwriting 
syndicate.  In  the  case  of  fixed  price 
dealer  offerings,  solicited  transactions 
can  be  conducted  pursuant  to  the  "no- 
less  favorable"  price  test  if  the 
securities  are  unavailable  from  other 
sources  and  if  such  transactions  comply 
with  the  conditions  set  forth  in 
paragraphs  (d)  and  (e)  of  Rule  lOf-3 
under  the  1940  Act. 

4.  Centerre  Bank  may  only  act  as 
agent  for  the  Portfolios  in  connection 
with  the  sale  of  securities  to  or  by  any 
Portfolio  where  the  commission,  fee  or 
other  remuneration  received  by  Centerre 
Bank  will  be  reasonable  and  fair 
compared  to  the  commission,  fee  or 
other  remuneration  received  by  other 
agents  in  connection  with  comparable 
transactions  involving  similar  securities 
being  purchased  or  sold  during  a 
comparable  period  of  time,  but  in  no 
event  will  such  commission,  fee  or  other 
remuneration  exceed  one-half  of  one  per 
centum  of  the  purchase  or  sale  price  of 
Short-Term  Tax-Exempt  Securities  or 
one  per  centum  of  the  purchase  or  sale 
price  of  Intermediate  Tax-Exempt 
Securities. 

5.  Principal  transactions  conducted 
pursuant  to  the  order  shall  be  limited  to 
no  more  than  an  aggregate  of  50%  of  all 
portfolio  transactions  conducted  by 
each  Portfolio.  This  calculation  shall  be 
measured  on  an  annual  basis  and  shall 
be  computed  both  with  respect  to  the 
number  of  transactions  and  dollar 
volume  thereof. 

6.  Centerre  Bank's  dealer  spread 
regarding  any  transaction  with  the 
Portfolios  will  be  no  greater  than  its 
customary  dealer  spread,  which  in  turn 
will  be  consistent  with  the  average  or 
standard  underwriting  spread  charged 
by  underwriters  or  dealers  in  Tax- 
Exempt  Securities  for  the  type  of 
security  and  the  size  of  the  transaction 
involved. 

7.  The  Adviser  will  continuously 
monitor  the  ratings  on  the  Tax-Exempt 
Securities  purchased  in  transactions 
pursuant  to  the  order  and  retained  by 
the  Portfolios.  Should  any  of  such  rating 
be  reduced  by  a  nationally  organized 
rating  organization  below  the  1 
requirements  set  forth  above,  the    | 
Adviser,  subject  to  procedures  adopted 
by  the  Trustees  of  the  Fund,  shall  re- 
evaluate such  security  to  determine 
whether  the  instrument  continues  to  be 
of  high  quality  with  minimal  credit  risks 
to  the  Portfolios.  Centerre 


Bancorporation  will  not  have  any 
involvement  with  respect  to  proposed 
transactions  between  the  Portfolios  and 
Centerre  Bank  and  will  not  attempt  to 
influence  or  control  in  any  way  the 
placing  by  a  Portfolio  or  the  Adviser  of 
orders  with  Centerre  Bank. 

8.  The  Applicants  will  conform  to  any 
regulations  promulgated  by  the 
Commission  under  section  11(a)(2)(B)  of 
the  Securities  Exchange  Act  of  1934 
which  would  otherwise  prohibit  or 
restrict  in  any  way  the  ability  of  the 
Portfolios  and/or  the  Adviser  to  conduct 
principal  transaction  with  an  affiliate  or 
the  Adviser. 

9.  The  exemption  will  be  valid  only  so 
long  as  the  Adviser  and  Centerre  Bank 
operate  as  separate  entities  within  the 
holding  company  framework  of  Centerre 
Bancorporation,  with  their  own  separate 
officers  and  employees,  separate 
capitalization  and  separate  books  and 
records.  The  Portfolios  and  the  Adviser 
will  maintain  records  with  respect  to 
their  transactions  conducted  pursuant  to 
the  order,  including  documentation  of 
whether  the  transactions  are  solicited  or 
unsolicited  and  that  the  price  test  and 
price  verification  procedures  have  been 
met.  A  schedule  of  all  transactions  with 
Centerre  Bank  will  be  filed  with  the 
periodic  reports  filed  by  the  Fund  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  1940  Act. 

10.  The  legal  departments  of  Centerre 
Bank  and  the  Adviser  will  prepare 
guidelines  for  personnel  of  Centerre 
Bank  and  the  Adviser  to  make  certain 
that  transactions  conducted  pursuant  to 
the  order  comply  with  the  conditions  set 
forth  in  the  order  and  that  the  parties 
generally  maintain  arm's-length 
relationships.  In  the  training  of  Centerre 
Bank  personnel,  particular  emphasis 
will  be  placed  on  the  fact  that  the 
Portfolios  are  to  receive  rates  as 
favorable  as  other  institutional 
purchasers  buying  the  same  quantities; 
in  the  training  of  the  Adviser's 
personnel,  particular  emphasis  will  be 
given  to  the  distinction  between 
solicited  and  unsolicited  transactions. 
The  legal  departments  will  periodically 
monitor  the  activities  of  Centerre  Bank 
and  the  Adviser  to  make  certain  that  the 
conditions  set  forth  in  the  order  are 
adhered  to. 

11.  Non-interested  Trustees  of  the 
Fund  will  prepare  guidelines  for  the 
Portfolios  and  the  Adviser  to  make 
certain  that  the  transactions  conducted 
pursuant  to  the  order  comply  with  the 
conditions  set  forth  therein  and  that  the 
above  procedures  are  followed  in  all 
respects.  The  non-interested  Trustees 
will  periodically  monitor  the  activities  of 
the  Portfolios  and  the  Adviser  in  this 


regard  to  insure  that  these  matters  are 
being  accomplished. 

12.  The  Portfolios  (1)  will  maintain 
and  preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modification 
thereto)  described  above,  and  (2)  will 
maintain  and  preserve  for  a  period  not 
less  than  six  years  from  the  end  of  the 
fiscal  year  in  which  any  principal  or 
agency  transaction  with  Centerre  Bank 
occurs,  the  first  two  years  in  an  easily 
accessible  place,  a  written  record  of 
each  such  transaction  referring  to  the 
security  purchased  or  sold,  whether  the 
transaction  was  solicited  or  unsolicited, 
the  identity  of  the  person  on  the  other 
side  of  the  transaction,  the  terms  of  the 
purchase  or  sale  transaction,  and  the 
information  or  material  upon  which  the 
determinations  above  were  made. 

13.  The  purchase  or  sale  of  a  security 
by  a  Portfolio  in  a  principal  or  agency 
transaction  with  Centerre  Bank  will  be 
consistent  with  the  investment 
objectives  and  policies  of  such  Portfolio 
as  recited  in  its  Registration  Statement, 
and  will  be  consistent  with  the  interests 
of  the  Fund,  the  relevant  Portfolio,  and 
its  Shareholders. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  87-26794  Filed  11-19-67;  8:45  am] 
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[Release  No.  IC-16128  (812-6724)1 

Del  Norte  Funding  Corporation; 
Application 

November  16, 1987. 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("the  1940  Act"). 

Application:  Del  Norte  Funding 
Corporation. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  all  provisions  of  the  1940  Act. 

Summary  of  Application:  Application 
seeks  an  order  to  permit  it  to  assist  El 
Paso  Electric  Company  in  the  financing 
and  refinancing  of  property  through 
leveraged  lease  financing  transactions 
in  which  El  Paso  Electric  Company  will 
be  the  lessee. 

Filing  date:  The  application  was  filed 
on  May  19. 1987.  and  amended  on 
October  20,  November  12,  and 
November  16, 1987. 

Hearing  on  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the  application 
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or  ask  to  be  ootified  if  a  heariiig  is 
ordered.  Any  requests  must  be  received 
by  the  SEC  by  5:30  p.m..  on  December  7. 
1987.  Request  a  heariog  in  writmg,  giving 
the  nature  of  your  interest,  the  reason 
for  the  request,  and  the  issues  you 
contest.  Serve  the  Applicant  tvith  the 
request  either  personally  or  by  maii, 
and  also  send  it  to  the  Secretary  cl  the 
SEC,  along  with  pniof  of  service  by 
affidavit,  or.  for  Uwyera.  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  hy  writing  to  the  Secretary  of 
the  SEC 
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Aonwrwce:  Secretaiy,  SEC.  4S0  Stfa 
Street  NW.,  Wasfaiogton.  DC  2a64a 
Applicant,  1209  Orange  Street. 
Wilmington,  Delaware  19601. 
FOR  RJRTHEM  MFCNIMAnON  CONTACT: 
Carson  G.  Prailey,  Staff  Attorney  (a02| 
272-3015  or  Karen  L.  Skidmore,  Special 
CotHwel  (202)  Z72-3023  (Dtvision  of 
Investment  Management). 

SUmXNIENTARY  INFORMATION: 

Following  is  a  stunniary  of  the 
application;  the  comptete  application  is 
available  for  a  fee  from  eittier  the  SEC's 
PuWic  Reference  Branch  in  person  or  the 
SECs  comnwrdal  copier  who  can  be 
contacted  at  (800)  231^3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Beprasentatioaa: 

1.  Applicant  is  a  Delaware 
corporation  and  aH  of  its  shares  of 
common  stock  are  expected  to  be  owned 
by  Corporate  Trinity  Company  rCTC"J, 
a  company  c<mtroned  by  The 
Corporation  Trast  Company  rCT*). 
There  has  been,  and  in  the  future  there 
will  be,  no  pablic  offering  of  Appiicanfs 
common  stock  or  of  any  other  eqnity 
security.  There  is,  and  in  the  future  will 
be,  no  class  of  eqnity  securities  of 
Applicant  other  than  its  common  stock. 
Applicant  has  been  created  to 
participate  as  lender  in  one  or  more 
leveraged  lease  transactions  ("Lease 
Transactions'!,  in  which  El  Paso  electric 
Company,  a  Texas  corporation  ("El 
Paso  "),  is  the  lessee  ("Lessee")-  El  Paso 
will  make  an  initial  determination  as  to 
whetlier  or  not  the  debt  position  of  such 
Lease  T^nsaction  «viil  be  funded 
through  the  Applicant's  sale  of  one  or 
more  series  of  its  debt  secorities  with 
differing  maturities  {the  "Lease 
Obligation  Bonds"). 

2.  Applicant's  sole  parpose  is  to  assist 
El  Paso  in  the  financing  and  refinancing 
of  property,  other  than  that  financed  or 
refinanced  with  the  assistance  of  El 
Paso  Funding  Corporation,*  of  El  Paso's 


'  El  Paso  Funding  Corporation  was  issued  an 
order  of  exemption  ander  Section  6<c)  of  the  1940 
Act  on  Aagud  IS.  1M6  (iavestmeDl  Company  Act 
Release  No  1S254). 


15.8%  undivided  ownership  interest  in 
the  Palo  Verde  Nuclear  Generating 
Station  ("PVNGS").  PVNGS.  located 
near  Phoeniz,  Anxona.  consists 
primarily  of  three  1,270  megawatt 
electric  generating  unita,  each 
containing  a  pressurized  water  Jiuclear 
steam  siqipiy  system,  and  op^ain  related 
coamMBi  facilities.  Applicamwlertakes 
not  to  refinance  the  lease  obligation 
bonds  issued  by  El  Paso  Funding 
Coipraaticn.  nor  will  the  Applicant 
issue  Lease  Obligation  Bonds  to  fond 
the  debt  portion  of  a  Lease  Transaction 
involving  an  interest  in  any  onit  of 
PVNGS  if  the  lease  obligation  bonds 
issued  by  El  Paso  Funding  Cktrporation 
to  fund  the  debt  portion  of  a  leveraged 
lease  transaction  involving  an  interest  in 
such  unit  are  outstanding.  Ownership  of 
PVNGS  is  govemed  by  flie  Arizona 
Nuclear  Power  Project  Participation 
Agreement,  dated  August  23, 1973,  as 
amended,  and  pursuant  thereto,  Arizona 
Public  Service  Company,  an  Arizona 
utiKty,  IS  anthorized  to  act  as  agent  for 
the  owners  of  PVNC^,  and  has 
responsibility  and  control  over 
construction,  operation  and 
maintenance  of  PVNGS.  H  Paso's  rights 
under  this  I¥ofect  Participation 
Agreement  »vith  respect  to  the  portion  of 
its  undivided  interest  being  financed 
and  refinanced  wUl  be  assigned  to  eacii 
of  the  lessors  referred  to  below. 
Applicant  is  sulqect  to  regulation  by  the 
Public  UtUities  Commission  of  Texas 
and  the  Federal  Energy  Regulation 
Commission.  All  regulatory  approvals 
necessary  for  the  consummation  of  the 
Lease  Transaction  will  be  obtained  by 
El  Paso  prior  to  such  consummation. 

3.  Applicant's  participation  as  lender 
in  the  Lease  Transactions  wHl  be  limited 
to  makii\g  loans  pursuant  to  a  Loan  anH 
Security  Agreement  or  a  Trust  Indenture 
and  Security  Agreement  (in  either  case, 
a  "Lease  Indenture")  to  certain  lessors 
("Lessors")  under  the  leases  forming  a 
part  thereof  ("Leases")  which  will  be 
payable  primarUy  from  rentals  and  other 
payments  by  the  Lessee.  Initially  the 
Lessor  under  each  Lease  will  be  The 
First  National  Bank  of  Boston  actix\g  as 
trustee  for  one  or  more  beneficiaries 
pursuant  to  a  trust  agreement  formed 
exclusively  for  the  purpose  of  the  lease 
financing  and  that  under  such  trust 
agreement  any  successor  trustee  must 
be  a  bank  or  trust  company 
incorporated  and  doing  business  within 
the  United  States  and  having  a 
combined  capital  and  surplus  of  at  least 
$30.00a000.  A  portion  of  the  purchase 
price  of  the  property  owned  by  the 
Lessors  and  leased  to  the  Lessee 
("Leased  Property")  will  be  paid  by  the 
beneficiaries  of  the  grantor  trust  that 


acts  as  Lessor  and  that  amount  will 
constitute  their  equity  investment  in  the 
Leased  Property.  It  is  expected  that  such 
Lessors  will  be  grantor  trusts  formed 
exclusively  for  the  parpose  of  the  lease 
financing.  The  original  beneficiaries  of 
such  a  grantor  trust  may  be  a  single 
sophisticated  institutional  investor  or, 
under  limited  circumstances,  a  single 
direct  or  indirect  subsidiary  of  Q  Paso, 
acting  in  its  individual  capacity  or. 
possibly,  a  limited  partnership 
composed  of  one  or  more  partners,  each 
of  whom  will  be  a  sophisticated 
investor.  All  such  beneficial  interests 
and  partnership  interests  will  be  offered 
and  sold  in  transactions  not  involved  in 
any  public  offering  within  the  meaning 
of  section  4(2)  of  the  Securities  Act  of 
1933.  as  amended  ("Securities  Act"). 
Subsequent  transfers  of  such  beneficial 
interests  may  only  be  made  to  a 
transferee  which  is  a  financial 
institution,  a  corporation  or  a 
partnership,  a  majority  in  interest  of 
which  is  composed  of  one  or  more 
financial  institutions  or  corporations, 
and  in  no  event  shall  such  transfer 
violate  the  Securities  Act.  Applicant 
believes  that  these  restrictions,  when 
considered  in  light  of  the  nature  of  the 
Lease  Transactions,  effiectively  preclude 
all  but  the  most  sophisticated  investors 
from  being  a  transferee.  The  nature  and 
availability  of  the  tax  benefits  of  the 
beneficial  interests,  the  legal  and 
regulatoiy  framework  of  £e 
transactions,  and  the  complex  Hnancial 
analysis  required  assure  that  only 
sophisticated  institutional  investors  wiH 
be  transferees  of  beneficial  interests  in  a 
Lessor.  Further,  Applicant  will  restrict 
the  transferees  of  beneficial  interests, 
other  than  those  in  connection  with  the 
Lease  Transactions  under  the  August  7. 
and  October  19. 1987  commitment 
letters,  to  sophisticated  investors.  The 
loans  by  Applicant  will  be  without 
recourse  to  the  general  credit  of  the 
Lessors  or  their  respective  beneficiaries, 
and  will  be  evidenced  by  non-recourse 
obligations  of  the  respective  Lessors 
("Lessor  Notes"). 

4.  Prior  to  the  issuance  of  the  Lease 
Obligation  Bonds,  it  is  possible  that 
interim  borrowings  of  the  balance  of  the 
purchase  price  will  be  made  directly 
from  one  or  more  banks.  It  is  expected 
that  such  direct  borrowings  will  be 
refunded  in  full  by  borrowings  from  the 
Applicant  simultaneous  with  the 
issuance  of  the  relevant  Lease 
Obligation  Bonds.  To  the  extent  that 
market  conditions  do  not  permit  a  100% 
refinancing  of  such  bank  debt,  however, 
no  bank  will  have  any  greater  rights 
under  the  respective  Lease  Indentures 
than  a  holder  of  Lease  Obligation  Bonds. 
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In  all  cases,  the  timely  payment  of  the 
principal  of.  and  premium,  if  any.  and 
interest  on.  the  Lessor  Notes  pledged 
solely  for  the  benefit  of  the  holders  of 
the  Lease  Obligation  Bonds  will  be 
sufficient  to  timely  pay  the  debt  service 
on  such  Lease  Obligation  Bonds. 

5.  Under  each  Lease,  the  Lessee  will 
be  obligated  to  make  rental  payments 
sufficient  to  pay  principal  of  and 
premium,  if  any,  and  interest  on  the 
Lessor  Notes  issued  in  connection 
therewith.  Such  obligations  of  the 
Lessee  will  be  required  to  be  absolute 
and  unconditional,  without  right  of 
counterclaim,  setoff,  deduction  or 
defense.  Applicant  expects  to  enter  into 
an  agreement  ("Commitment 
Agreement")  with  El  Paso  pursuant  to 
which  Applicant  will  agree  to  make 
loans  to  one  or  more  Lessors  designated 
by  El  Paso  from  time  to  time. 

6.  The  Lease  Obligation  Bonds  will  be 
secured  on  a  parity  basis  by  a  first  lien 
on,  and  a  security  interest  in,  all  of  the 
assets  of  Applicant,  consisting  primarily 
of  the  Lessor  Notes  so  acquired  and 
previously  acquired  and  which  may 
include  a  lien  on  or  security  interest  in 
the  Leased  Property.  Lessor  Notes  held 
by  Applicant  will  consist  only  of  Lessor 
Notes  issued  in  connection  with  any 
Leases  to  which  El  Paso  is  a  party,  as 
Lessee,  in  conjunction  with  its 
ownership  interest  in  PVNGS. 

7.  All  Lease  Obligation  Bonds  will  be 
issued  under  a  common  indenture  and  a 
separate  supplemental  indenture  for 
each  series  other  than  the  initial  series 
(collectively,  the  "Collateral  Trust 
Indenture")  which  will  establish  the 
terms  of  the  Lease  Obligation  Bonds  of 
that  series.  It  is  expected  that  the  trustee 
under  the  Collateral  Trust  Indenture 
("Trustee")  will  be  a  bank  or  trust 
company  not  affiliated  with  any  of  the 
Lessors  and  will  not  be  a  trustee  under 
any  indenture  of  El  Paso  or  its 
subsidiaries  or  of  El  Paso  Funding  I 
Corporation.  At  each  Lease  closing  the 
Lessor  Notes  will  be  pledged  and    I 
assigned  directly  to  the  Trustee. 
Applicant  expects  that  the  Lessor  Notes 
will  be  issued  under  circumstances 
making  such  transactions  exempt  from 
the  registration  requirements  under  the 
Securities  Act. 

8.  The  Lease  Indentures  will  set  forth 
the  terms  and  conditions  under  which 
the  Lessor  Notes  will  be  issued.  Each 
Lease  Indenture  will  require  the  Lessor 
to  grant  to  the  Applicant  (if  the  Lease 
Indenture  is  a  Loan  and  Security 
Agreement)  or  a  trustee  under  the  Lease 
Indenture  ("Lease  Indenture  Trustee") 
(if  the  Lease  Indenture  is  a  Trust     j 
Indenture  and  Security  Agreement  J.  an 
assignment  of  rents,  including  basic 
rentals  and  certain  other  payments;  to 


be  made  by  the  Lessee  under  the 
applicable  Lease.  The  Lease  Indenture 
Trustee  or  the  Applicant  may  have  a 
lien  on  or  security  interest  in,  the  Leased 
Property.  The  Lessor  will  covenant  that, 
so  long  as  any  Lessor  Note  is 
outstanding,  it  will  not  incur  any  other 
debt  not  constituting  Lessor  Notes  or 
otherwise  in  connection  with  the  Leased 
Property,  and  except  for  certain  limited 
permitted  liens,  it  will  not  create  any 
lien  or  security  interest  in  such  property. 
Thus,  these  two  covenants  combined 
ensure  that  if  a  Lessor  defaults  on  a 
Lessor  Note,  the  Leased  Property  will  be 
available  to  satisfy  the  claims  of  the 
Trustee,  acting  for  the  benefit  of  Lease  • 
Obligation  Bondholders.  Applicant  will 
be  precluded  from  purchasing  any 
Lessor  Note  unless  (i)  such  Lessor  Note 
is  issued  in  respect  of  Leased  Property 
having  a  fair  market  sales  value  at  the 
time  of  purchase  at  least  equal  to  110% 
of  the  original  principal  amount  of  such 
Lessor  Note  or.  (ii)  such  Lessor  Note  and 
all  other  Lessor  Notes  (if  any)  issued  by 
the  relevant  Lessor  are  issued  in  respect 
of  Leased  Property  having  an  aggregate 
fair  market  value  (measured,  in  each 
case,  as  of  the  date  such  Leased 
Property  was  first  financed  under  the 
Lease)  at  least  equal  to  110%  of  the 
original  principal  amount  of  such  Lessor 
Note  and  such  other  Lessor  Notes. 
Further,  each  Lease  Indenture  will 
include  as  events  of  default,  without 
limitation:  (a)  Payment  defaults  on  the 
Lessors  Notes  issued  thereunder  and  (b) 
events  of  default  under  the  related 
Lease. 

9.  The  various  series  of  Lease 
Obligation  Bonds  will  have  terms  which 
may  differ  as  to  interest  rates,  sinking 
fund  obligation  of  Applicant,  the  right  of 
Applicant  to  redeem  such  Lease 
Obligation  Bonds  and  other  matters.  The 
interest  rates,  maturities  and  principal 
amounts  of  each  series  of  Lease 
Obligation  Bonds  will  be  established 
based  on  prevailing  market  conditions, 
thereby  giving  Applicant  flexibility  to 
take  advantage  of  changing  market 
conditions.  If  the  maturity  dates  and 
cash  flow  of  the  Lessor  Notes  exceed 
the  cash  requirements  of  Applicant's 
obligations  under  the  Lease  Obligation 
Bonds,  the  resulting  funds  ("Temporary 
Funds")  will  be  invested  by  Applicant  in 
certain  investments  ("Permitted 
Investments"),  in  each  case  maturing  at 
such  time  as  necessary  to  pay 
Applicant's  obligations  under  the  Lease 
Obligation  Bonds.  The  Lease  Obligation 
Bonds,  which  may  include  commercial 
paper  and  intermediate-term  and  long- 
term  obligations,  will  be  issued  in 
private  placements  pursuant  to  section 
4(2)  of,  or  in  underwritten  public 
offerings  registered  under,  the  Securities 


Act.  or  possibly  in  distributions  exempt 
from  registration  because  they  will  come 
to  rest  outside  the  United  States 
(provided  that  the  Lease  Obligation 
Bonds  are  offered  and  sold  outside  the 
United  States  and  to  non-U.S.  persons 
without  registration  under  the  Securities 
Act  in  reliance  upon  an  opinion  of  U.S. 
counsel  that  registration  is  not  required 
and  that  no  single  offering  of  Lease 
Obligation  Bonds  both  within  and 
outside  the  United  States  will  be  made 
without  registration  of  all  such  Lease 
Obligation  Bonds  under  the  Securities 
Act  without  obtaining  a  no-action  letter 
permitting  such  offering  or  otherwise 
complying  with  applicable  standards 
then  governing  such  offerings).  In  all 
cases.  Applicant  will  adopt  agreements 
and  procedures  reasonably  designed  to 
prevent  such  Lease  Obligation  Bonds 
from  being  offered  or  sold  in  the  United 
States  or  to  U.S.  persons  (except  as  U.S. 
counsel  may  then  advise  is  permissible). 

10.  The  initial  issuance  of  Lease 
Obligation  Bonds.  Applicant  anticipates, 
will  be  an  interim  financing  through  one 
or  more  banks,  and  then  by  refinancing 
through  an  underwritten  public  offering 
of  one  or  more  series  having  an 
aggregate  principal  amount  of 
approximately  $200  million  (assuming  a 
total  sales  price  of  $250  million  for  the 
portion  of  El  Paso's  15.8%  interest  in 
PVNGS  Unit  3  which  El  Paso  currently 
contemplates  selling.  Although  El  Paso 
will  not  be  the  actual  issuer  of  any 
publicly  offered  Lease  Obligation  Bonds, 
it  will  be  considered  the  "issuer"  thereof 
for  purposes  of  the  Securities  Act.  Any 
registration  statement  filed  under  the 
Securities  Act  relating  to  the  Lease 
Obligation  Bonds  will  name  El  Paso  as 
the  sole  registrant  and  will  be  signed  on 
behalf  of  El  Paso  as  the  sole  registrant 
by  such  officers  and  directors  of  El  Paso 
as  may  be  required  under  the  Securities 
Act  and  the  rules,  regulations  and  forms 
of  the  Commission  thereunder. 
Accordingly,  the  provisions  of  section  11 
of  the  Securities  Act  will  apply  to  El 
Paso. 

11.  Applicant  will  assign  and  pledge  to 
the  Trustee  under  the  Collateral  Trust 
Indenture,  as  security  for  the  payment  of 
the  principal  of  and  premium,  if  any,  and 
interest  on  all  Lease  Obligation  Bonds, 
the  Lessor  Notes  and  other  assets  held 
by  the  Applicant.  Each  such  Lessor  Note 
will  in  turn  be  secured  by  the  assigned 
rentals  and  other  assigned  payments 
under  such  Lease  and  may  be  secured 
by  the  Leased  Property.  The  Trustee  will 
give  immediate  notice  to  the  Lease 
Obligation  Bondholders  of  any  rights 
granted  by  the  Collateral  Trust 
Indenture  to  it,  which  will  include  the 
right  to  exercise  voting  powers  in 


respect  of  the  Lessor  Notes,  to  give  any 
consents  or  waivers  with  respect  thereto 
or  to  exercise  any  rights  and  remedies  in 
respect  thereof.  The  Collateral  Trust 
Indenture  will  authorize  the  Lease 
Obligation  Bondholders  to  direct  by 
notice  to  the  Trustee  within  a  specific 
perigd  of  time,  that  it  take  any  action  or 
cast  any  vote  in  its  capacity  as  a  holder 
of  the  Lessor  Notes.  As  a  result  of  this 
pass-through  voting  mechanism,  the 
rights  and  remedies  of  Lessor 
Noteholders  will  be  exercisable  directly 
by  the  Lease  Obligation  Bondholders 
through  their  fiduciary,  the  Trustee.  The 
principal  amount  of  Lessor  Notes 
directing  any  action  or  being  voted  for 
or  against  any  proposal  will  be  the 
principal  amount  of  the  Lease 
Obligation  Bondholders  taking  the 
corresponding  position.  To  the  extent 
the  Trustee  does  not  receive  instruction, 
it  will  take  such  action  with  respect  to 
the  Lessor  Notes  as  a  prudent  man 
would  in  the  care  of  his  own  property. 

12.  In  the  event  El  Paso  defaults  in  the 
payment  of  that  portion  of  rent 
necessary  to  pay  all  amounts  due  and 
payable  in  respect  of  the  Lessor  Notes, 
the  Applicant  or  the  Lease  Indenture 
Trustee,  as  the  case  may  be.  would  have 
the  right  to  exercise,  concurrently  with 
the  Lessor  under  the  applicable  Lease  of 
any  remedies  available  to  it  under  such 
Lease,  all  of  the  rights  and  remedies 
against  El  Paso  provided  in  the  related 
Lease.  The  exercise  of  such  rights  and 
remedies  would  be  at  the  direction  of 
the  Lease  Obligation  Bondholders 
through  the  Trustee's  instruction  to  the 
Lease  Indenture  Trustee  or  as  pledgee  of 
the  Applicant's  interest  in  such  Lease 
Indenture. 

13.  Among  the  rights  and  remedies  of 
a  holder  of  Lessor  Notes  included  under 
the  Lease  Indenture  is  the  right  to 
demand,  after  a  specified  grace  period, 
that  El  Paso  pay  all  unpaid  basic  rent 
plus  a  stipulated  amount  which,  in  all 
cases,  will  be  sufficient  to  pay  the 
principal  of,  and  premium,  if  any.  and 
interest  on  the  related  Lessor  Notes. 
Amounts  payable  by  El  Paso  under  the 
Leases,  to  the  extent  of  the  amount  of 
the  principal  of.  and  premium,  if  any, 
and  interest  on  the  relevant  Lessor 
Notes,  will  be  paid  directly  to  the 
Trustee  for  distribution  to  the  Lease 
Obligation  Bondholders.  Therefore,  the 
Lease  Obligation  Bondholders  will  have 
access  under  the  Collateral  Trust 
Indenture  and  the  Lease  Indentures  to 
the  credit  of  El  Paso.  Moreover,  the 
Lease  Obligation  Bondholders  will  be 
entitled  to  realize  on  the  security 
afforded  by  the  Security  interest  created 
by  the  Lease  Indenture  in  an  amount  up 
to  the  aggregate  unpaid  amount  of  the 


relevant  Lessor  Notes  secured  by  such 
security  interest.  The  combination  of  the 
Lessor  Notes  and  the  obligation  of  El 
Paso  under  the  Leases,  grants  holders  of 
Lease  Obligation  Bonds  access  to  the 
general  credit  of  El  Paso  and  is  thus  the 
functional  equivalent  of  a  guaranty  by  El 
Paso.  The  Lessor  Notes  and  the  Lease 
Indenture  will  provide  that,  upon  the 
occurrence  of  certian  casualty  events, 
termination  events,  deemed  loss  events 
and  special  loss  events  and  certain 
other  events  which  require  the 
collapsing  of  the  Lease  Transaction, 
either  (i)  El  Paso  shall  assume  the 
obligations  represented  by  the  Lessor 
Notes  or  (ii)  El  Paso  shall  purchase  from 
the  beneficiaries  of  the  trusts  issuing  the 
Lessor  Notes  the  beneficial  interest  in 
such  trusts  and  the  Lessors  will  grant  a 
lien  and  security  interest  in  the  Leased 
Property  to  secure  the  Lessor  Notes.  The 
assumption  or  purchase  described  in  the 
preceding  sentence  will  be  in  partial 
satisfaction  of  El  Paso's  obligation  to 
make  payments  required  of  it  upon  early 
termination  of  the  Lease  in  consequence 
of  any  such  event.  The  preservation  of  a 
right  for  El  Paso  to  assume  the  Lessor 
Notes  in  certain  circumstances  assures 
that  El  Paso  will  not  be  faced  with  an 
accelerated  obligation  to  prepay  the 
Lessor  Notes  under  the  provisions  of  the 
Leases. 

14.  The  issue,  sale  and  delivery  of  a 
particular  series  of  Lease  Obligation 
Bonds  may  be  effected,  at  maximum, 
two  months  prior  to  the  date  for  the 
consummation  of  the  Leases  ("Lease 
Closing  Date")  applicable  to  the  Leased 
Property  financed  with  the  Lease 
Obligation  Bond  proceeds.  Pending  the 
Lease  Closing  Date,  the  net  proceeds  of 
the  Lease  Obligation  Bonds  will  be  held 
by  the  Trustee,  pursuant  to  the  terms  of 
the  Collateral  Trust  Indenture.  The 
Trustee  may  invest  proceeds  in 
Permitted  Investments,  which  include 
direct  obligations  of  the  United  States  or 
obligations  fully  guaranteed  by  the 
United  States,  certificates  of  deposit 
issued  by  or  bankers'  acceptances  of,  or 
time  deposits  with,  banks  organized 
under  United  States  law  and  limited  to 
amounts  of  less  than  $15  million  in 
principal  at  any  one  time  and  from  any 
one  bank,  or  commercial  paper  of 
companies  incorporated  in  or  doing 
business  under  the  laws  of  the  United 
States  or  one  State,  in  an  amount  not 
exceeding  $15  million  in  principal 
amount  at  any  one  time  from  any  one 
company.  The  commercial  paper  will 
also  have  the  highest  rating  by  a 
nationally  recognized  rating 
organization.  Permitted  Investments  also 
include  repurchase  agreements,  fully 
collateralized  by  the  Permitted 


Investments,  pursuant  to  which  a  United 
States  bank,  trust  company  or  national 
banking  association  having  a  net  worth 
of  at  least  $200  million  is  obligated  to 
repurchase  the  obligation  not  later  than 
90  days  after  its  purchase. 

15.  Except  to  the  extent  payable  from 
the  proceeds  of  refunding  the  Lease 
Obligations  Bonds,  or  the  proceeds  of 
the  initial  issuance  of  the  Lease 
Obligation  Bonds,  where  the  relevant 
Lease  Closing  Date  does  not  occur 
simultaneously,  due  to  the  nonrecourse 
nature  of  the  Lessor  Notes  and  the 
limited  scope  of  Applicant's  activities, 
payment  of  the  principal  of  and 
premium,  if  any,  and  interest  on  the 
Lease  Obligation  Bonds  will  be  made 
exclusively  from  amounts  paid  by  the 
Lessee  under  the  Leases. 

Applicant's  Legal  Conclusions 

Applicant's  proposed  activities  are 
appropriate  in  the  public  interest 
because  the  proposed  issuance  of  Lease 
Obligation  Bonds  would  provide  a 
convenient  mechanism  for  El  Paso  to 
obtain  access  to  segments  of  the  debt 
capital  market  other  than  the 
institutional  private  placement  market. 
An  exemption  would  be  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act  because, 
among  other  things,  investors  will  be 
protected  under  the  proposed 
arrangements  to  the  same  extent  as 
under  equivalent  arrangements  where 
the  Act  is  inapplicable. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-26864  Filed  11-19-87;  8:45  amj 
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(Release  No.  34-25129;  File  No.  600-231 

Self-Regulatory  Organizations; 
Application  for  Registration  as  a 
Clearing  Agency 

On  October  16, 1987,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Commission  an 
application  for  registration  as  a  clearing 
agency  under  section  17A  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78q-l,  (the  "Act")  and  Rule 
17Ab2-l(c)(l)  (17  CFR  240.17Ad2- 
1(c)(1))  thereunder. 

Pursuant  to  Rule  17Ab2-l(c)(l).  the 
Commission  may  grant  GSCC 
registration  as  a  clearing  agency  and 
exempt  it  from  one  or  more  of  the 
requirements  of  section  17A(b)(3)  (A) 
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through  (I)  of  the  Act.  GSCCs 
registration  under  Rule  17Ab2-l(c)(l). 
however,  would  be  temporary  in  that  it 
cannot  be  effective  for  more  than 
eighteen  months  from  the  date  on  which 
a  registration  is  made  effective  by  the 
Commission  (or  such  longer  period  as 
ordered  by  the  Commission).  Moreover, 
the  Commission,  under  paragraph  (c)(2) 
of  the  Rule,  must  determine  nine  months 
after  the  effective  date  of  GSCCs 
temporary  registration  either  to:  (ij 
Grant  GSCC  registration  without 
exempting  it  from  one  or  more  of  the 
requirements  as  to  which  the 
Commission  is  directed  to  make  a 
determination  under  section  17A(b)(3) 
(A)  through  (I)  of  the  Act;  or  (ii)  institute 
proceedings  to  determine  whether 
registration  should  be  denied  at  the 
expiration  of  the  eighteen  month  (or 
longer)  registration  period. 

You  are  invited  to  submit  written 
data,  views  and  arguments  concerning 
the  foregoing  application  within  twenty- 
one  days  of  the  date  of  publication  of 
this  notice  in  the  Federal  Register.  Such 
written  data,  views  and  arguments  will 
be  considered  by  the  Commission  in 
granting  registration  or  instituting 
proceedings  to  determine  whether 
registration  should  be  denied  in 
accordance  with  Rule  17Ab2-l(c)(2). 
Persons  desiring  to  make  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary  of 
Commission,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Reference      i 
should  be  made  to  File  No.  600-23.    I 
Copies  of  the  application  and  of  all 
written  comments  will  be  available  for 
inspection  at  the  Securities  and 
Exchange  Commission's  Public 
Reference  Room,  450  Fifth  Street  NW.. 
Washington,  DC. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

Dated:  November  16, 1987. 
[FR  Doc.  87-26860  Filed  11-19-87;  8:45  am) 
MLUNG  CODE  WIO-OI-M 
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Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C  78s(b)(l)  ("Act"),  notice  is  hereby 
given  that  on  October  19, 1987.  the 


Chicago  Board  Options  Exchange. 
Incorporated  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

II.  Text  of  the  Proposed  Rule  Change 

Additions  are  italicized;  deletions  are 
bracketed. 
Unusual  Market  Conditions 

Rule  6.6    No  change 

.  .  .  Interpretation  and  Policies: 
[.01  A  stop  order  to  buy  an  S&P  100 
Index  ("OEX")  option  contract  becomes 
a  market  order  when  the  option  contract 
trades  or  is  bid  at  or  above  the  stop 
price.  A  stop  order  to  sell  an  OEX 
options  contract  becomes  a  market 
order  when  the  option  contract  trades  or 
is  offered  at  or  below  the  stop  price.  A 
stop-limit  order  to  buy  an  OEX  option 
contract  becomes  a  limit  order  when  the 
option  contract  trades  or  is  bid  or  at 
above  the  stop  price.  A  stop-limit  order 
to  sell  an  OEX  option  contract  becomes 
a  limit  order  when  the  option  contract 
trades  or  is  offered  at  or  below  the  stop 
price.) 
Certain  Types  of  Orders  Defined 

Rule  6.53  (a)  No  change 

(b)  No  change 

(c)  Contingency  Order.  No  change 
(i)  No  change 

(ii)  No  change 

(iii)  Stop  (stop-loss)  order.  A  stop 
order  is  a  contingency  order  to  buy  or 
sell  when  the  market  for  a  particular 
option  contract  reaches  a  specified 
price.  A  stop  order  to  buy  becomes  a 
market  order  when  the  option  contract 
trades  at  or  above  the  stop  price.  A  stop 
order  to  sell  becomes  a  market  order 
when  the  option  contract  trades  at  or   • 
below  the  stop  price.  In  the  case  of 
index  options,  a  stop  order  to  buy  also 
becomes  a  market  order  when  the 
option  contract  is  bid  at  or  above  the 
stop  price,  and  a  stop  order  to  sell  also 
becomes  a  market  order  when  the 
option  contract  is  offered  at  or  below 
the  stop  price. 

(iv)  Stop-limit  order.  A  stop-limit 
order  is  a  contingency  order  to  buy  or 
sell  at  a  limited  price  when  the  market 
for  a  particular  option  contract  reaches 
a  specified  price.  Stop-limit  order  to  buy 
becomes  a  limit  order  when  the  option 
contract  trades  at  or  above  the  stop 
price.  A  stop-limit  order  to  sell  becomes 
a  limit  order  when  the  option  contract 
trades  at  or  below  the  stop  price.  In  the 


case  of  index  options,  a  stop-limit  order 
to  buy  also  becomes  a  limit  order  when 
the  option  is  bid  at  or  above  the  stop 
price,  and  stop-limit  order  to  sell  also 
becomes  a  limit  order  when  the  option 
contract  is  offered  at  or  below  the  stop 
price. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  Filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A).  (B).  and 
(C)  below. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  first  purpose  of  the  proposed  rule 
change  is  to  place  all  language 
concerning  stop  and  stop  limit  orders  in 
one  rule,  by  deleting  Interpretation  .01  to 
Rule  6.6  and  by  inserting  the  substance 
of  that  Interpretation  in  parts  (c)  (iii)  and 
(iv)  of  Rule  6.53.  Interpretation  .01  to 
Rule  6.6  expanded  the  election  of  stop 
and  stop-limit  orders  in  options  in  the 
Standard  &  Poor's  100  Stock  Index 
("OEX")  to  bids  and  offers.  The 
proposed  rule  change  would  also  allow 
the  election  of  stop  and  stop-limit  orders 
in  other  index  options  on  market  bids 
and  offers.  At  present,  the  only  index 
options  traded  on  the  Exchange  are  OEX 
and  options  on  the  Standard  &  Poor's 
500  Stock  Index  ("SPX "  or  "NSX". 
collectively  referred  to  hereafter  as 
"SPX"). 

There  are  two  reasons  for  expanding 
the  election  of  stop  and  stop-limit  orders 
to  bids  and  offers  in  SPX.  First,  this  will 
avoid  investor  confusion  by  making 
uniform  the  handling  of  stop  and  stop- 
limit  orders  in  index  options  at  the 
Exchange.  Second,  in  SPX,  there  are  a 
number  of  series  which  trade  on  a 
sporadic  basis.  It  is  not  inconceivable 
that  between  transactions,  the  SPX 
index  value  may  move  considerably, 
leaving  stop  and  stop-limit  orders 
unelected. 

For  example,  let  us  assume  that  an 
investor  buys  75  SPX  calls  at  5.  He 
places  a  sell  stop  order  at  3%.  There  are 
no  further  trades  in  this  series  while  the 
index  value  drops,  such  that  the  market 
in  this  call  series  is  now  quoted  at  2  bid- 
2V\  asked.  Because  there  has  been  no 
trade  at  or  below  SVs.  the  investor's  stop 
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limit  of  3V8  would  not  yet  be  elected 
under  the  current  rule,  even  though  the 
investor  would  clearly  have  preferred  to 
have  sold  his  75  calls  when  the  market 
quotations  moved  below  his  ZVo  stop 
order.  While  this  may  be  an  extreme 
example,  it  highlights  the  rationale  for 
allowing  bids  and  offers  to  cause  the 
election  of  stop  and  stop-limit  orders  in 
SPX. 

It  should  also  be  noted  that  originally 
the  election  of  stop  and  stop-limit  orders 
in  OEX  by  bids  and  offers  was  based  on 
the  concern  that  in  the  large  and  hectic 
OEX  trading  crowd,  a  floor  broker 
would  not  be  able  to  hear  trades  at  the 
price  of  stop  and  stop-limit  orders  in  his 
custody.  Because  bids  and  offers  could 
be  seen  on  the  display  screens,  election 
by  bids  and  offers  enabled  floor  brokers 
to  see  when  such  orders  were  elected. 
To  the  extent  that  SPX  now  ranks  as  the 
third  most  actively  traded  option  class 
at  the  Exchange,  this  rationale  is  also 
applicable  to  SPX.  The  separation  of 
Hoor  broker  and  market-maker  function 
at  the  Exchange  assures  that  those 
making  markets  as  principal  do  not  have 
knowledge  of  stop  orders  in  establishing 
their  bids  or  offers. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provision  of  the  Securities  Exchange 
Act  of  1934  ("the  Act")  and  the  rules  and 
regulations  thereto.  In  particular,  the 
proposal  is  consistent  with  section 
6(b)(5)  of  the  Act  in  that  it  is  designed  to 
make  the  market  more  efficient  and  is 
designed  to  protect  investors. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organizaton's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

To  the  extent  that  the  proposed  rule 
change  relates  to  OEX.  the  filing  has 
become  effective  pursuant  to  section 
19(b)(3)  of  the  Securities  Exchange  Act 
of  1934  and  subparagraph  (e)  of 
Securities  Exchange  Act  Rule  19b-4  as  a 
statement  of  an  existing  Exchange  rule. 
At  any  time  within  60  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 


interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

To  the  extent  that  the  proposed  rule 
change  relates  to  other  index  options, 
the  Commission  finds  that  the  rule 
change  is  consistent  with  the  Act  in  that 
it  will  enhance  the  effectiveness  of  stop 
order  usage  by  investors  in  SPX  and  will 
reduce  confusion  by  enabling  investors 
to  be  subject  to  the  same  trading  rules  in 
all  Exchange  traded  index  options.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register,  in  that  the  proposed 
rule  is  substantively  identical  to  rules  of 
the  Philadelphia  and  American  Stock 
Exchanges.  These  exchanges  have  the 
same  rules  for  the  election  of  stop  orders 
by  quotations  for  their  options  as  the 
CBOE  currently  has  for  OEX,  except 
that  their  rules  are  not  limited  to  a  single 
index  option.* 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  propose  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington,  DC. 
Copies  of  such  filing  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  abovementioned 
self-regulatory  organizations.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  11, 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

Dated:  November  16. 1987. 
|FR  Doc.  87-26861  Filed  11-19-87;  8:45  am) 

BILLING  CODE  S010-01-M 


■  See  Phlx  rule  1066(c)(3):  and  Amcx  Rule  950(f). 
commentary  .02. 


IRelease  No.  34-25126;  File  No.  SR-NASD- 
87-49] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc.; 
Revised  Specifications  and  a  Revised 
Study  Outline  for  the  Registered 
Options  Principal  (Series  4) 
Examination 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l)  ("Act"),  notice  is 
hereby  given  that  on  October  29, 1987, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  has  filed  revised 
specifications  and  a  revised  study 
outline  for  the  Registered  Options 
Principal  (Series  4]  examination 
administered  by  the  NASD. 

II.  Self-Regulatory  Organization's 
Statements  Regarding  the  Proposed 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 
and  discussed  any  comments  it  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Items  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purposes  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Series  4  examiniation  is  used  to 
qualify  persons  seeking  registration  as 
registered  options  principals.  The 
revised  specifications  and  study  outline 
reflect  a  joint  securities  industry  self- 
regulatory  effort  to  update  the 
examination  in  view  of  options  products 
developments  since  the  Series  4 
examination  was  developed  in  1975  and 
revised  in  1980. 

The  revised  examination  will  be  a 
three-hour,  125-question  multiple-choice 
PLATO  examination.  The  revised 
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examination  will  cover  all  option 
product  areas  covered  on  the  present 
Series  4  examination  as  well  as  several 
new  products,  including  index  options, 
interest  rate  options  and  foreign  , 

currency  options. 

The  revised  specifications  and  study 
outline  are  consistent  with  section 
15A(g)(3)  of  the  Securities  Exchange  Act 
of  1934,  which  provides  that  a  registered 
securities  association  may  prescribe 
standards  of  training,  experience  and 
competence  for  persons  associated  with 
a  member  and  may  examine  and  verify 
the  qualifications  of  such  persons  in 
accordance  with  procedures  established 
by  the  rules  of  the  association.  j 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
specifications  or  study  outline  for  the 
revised  Series  4  examination  will 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's     | 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  \hk  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  detemine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange  I 
Commission.  450  Fifth  Street.  NW..  I 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent  i 

amendments,  all  written  statementsj 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  11, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
November  13, 1987. 
[FR  Doc.  87-26862  Filed  11-19-87;  8:45  am) 

BILUNO  CODE  (010-01-M 


[Release  No.  34-25127;  File  No.  SR-PSE- 
87-28] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  ttie  Pacific 
Stock  Exchange,  Inc.;  Evaluation  of 
Options  Trading  Crowd  Performance 

Ihirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l)  ("Act");  notice  is  hereby 
given  that  on  October  6. 1987.  the  Pacific 
Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.' 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  Section  B 
of  the  Option  Floor  Procedure  Advices 
("Advice")  to  add  the  proposed  Advice 
B-13  regarding  the  evaluation  of  options 
trading  crowd  performances.  The  text  of 
the  complete  rule  change  is  as  follows: 

B-13 

Evaluation  of  Options  Trading  Crowd 
Performance 

(a)  The  Options  Listings  Committee 
("Committee")  shall  periodically 
evaluate  the  options  trading  crowds,  to 
determine  whether  each  has  fulfilled 


'  The  proposed  rule  change  was  supplemental  by 
letters  from  David  A.  Rich.  Vice  President. 
Regulation.  PSE.  to  Mary  Revell.  Esq..  Division  of 
Market  Regulation.  Commission,  dated  October  15. 
1987  and  November  2. 1987. 


performance  standards  relating  to. 
among  other  things:  1)  quality  of 
markets,  2)  competition  among  market 
makers,  3)  observance  of  ethical 
standards,  and  4)  administrative  factors. 
The  Committee  may  consider  any 
relevant  information,  including  but  not 
limited  to  the  results  of  a  trading  crowd 
evaluation  questionnaire  ("Crowd 
Evaluation  Questionnaire"),  trading  data 
(including  contract  volume  as  related  to 
characteristics  of  the  underlying  stock), 
reports  filed  with  the  Exchange,  the 
regulatory  history  of  the  members  in  the 
crowd,  results  of  periodic  Floor  Broker 
meetings  to  rank  the  individual  crowds 
and  such  other  factors  and  data  as  may 
be  pertinent.  A  finding  by  the 
Committee  that  a  crowd  has  failed  to 
meet  minimum  performance  standards 
may  result  in  one  or  more  of  the 
following  actions:  (1)  Restriction  on  the 
allocation  of  new  options,  and  (2) 
reallocation  of  existig  options. 

(b)  The  Committee  shall  presume  a 
failure  to  meet  minimum  performance 
standards  as  to  all  members  of  a  trading 
crowd  if  it  is  rated  in  the  bottom  10%  of 
all  trading  crowds  in  the  aggregate 
results  of  overall  evaluation  scores  from 
a  periodic  Crowd  Evaluation 
Questionnaire. 

The  Committee  may  also  presume  a 
failure  to  meet  the  minimum  standard  by 
considering  in  conjuction  with  the 
Questionnaire,  reports  filed  with  the 
Exchange,  the  regulatory  history  of  the 
members  in  the  crowd,  the  results  of 
periodic  meetings  with  Floor  Brokers 
and  such  other  pertinent  factors  and 
data. 

(c)  The  Crowd  Evaluation 
Questionnaire  will  be  distributed  on  a 
three-month  periodic  basis.  The 
Questionnaire  will  be  approved  by  the 
Committee  as  to  the  questions  and 
weighting  of  answers.  The  persons 
surveyed  will  also  be  approved  by  the 
Committee.  The  persons  surveyed  shall 
answer  the  quesions  by  the  date  specifid 
to  the  best  of  their  ability  and 
knowledge. 

(d)  The  Committee  or  a  designated 
panel  of  the  Committee  may  elect  to 
have  an  informal  meeting  with  a  trading 
crowd  or  a  representative  chosen  by  the 
trading  crowd  to  discuss  the 
presumptive  failure  to  meet  minimum 
performance  standards  and  to  explore 
possible  remedies.  The  Committee  will 
provide  notice  of  the  meeting  to  all 
members  of  the  crowd.  Because  of  the 
intended  informality  of  the  meeting, 
counsel  for  both  the  Committee  and  the , 
crowd  ordinarily  will  not  be  included. 
No  verbatim  record  of  proceedings  shall 
be  kept.  Formal  rules  of  evidence  shall 
not  apply.  Prior  to  ths  close  of  the 
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meeting,  the  Committee  will  inform  the 
crowd  of  possible  consequences  if  the 
unsatisfactory  performance  continues. 
However,  the  Committee  may  not  take 
the  remedial  actions  set  forth  in  subpart 
(a)  of  this  Advice  except  in  accordance 
with  subpart  (e)  or  (f)  of  this  Advice. 

(e)  The  Committee  may  elect  to  hold  a 
hearing  with  a  trading  crowd  which  has 
presumptively  failed  to  meet  the 
minimum  performance  standards.  In 
such  an  event,  the  crowd  will  be  so 
notified  in  writing  ("Notice  of  Hearing") 
with  a  statement  of  the  reasons  for  and 
the  possible  consequences  of  the 
presumption,  and  afforded  an 
opportunity  to  make  a  presentation  of 
relevant  information  in  rebuttal.  The 
crowd,  or  its  designated  representative, 
may  question  members  of  the 
Committee  and  Exchange  staff  with 
respect  to  the  performance  evaluation.  A 
verbatim  record  of  the  proceedings  shall 
be  kept.  Members  may  be  represented 
by  counsel,  however,  formal  rules  of 
evidence  shall  not  apply. 

(f)  The  trading  crowd  and  the 
Committee  shall  have  the  right  to  have 
present  at  the  hearing  one  or  more 
technical  consultants  for  the  purpose  of 
answering  questions  about  trading 
techniques  and  prrocedttres.  and  the 
proper  performance  of  the  various 
responsibilities  of  the  members  in  a 
crowd.  Such  technical  consultants  shall 
not  otherwise  participate  in  the 
Committee's  evaluation  of  the  trading 
crowd. 

(g)  A  presumption  of  failure  to  meet 
minimum  performance  standards  by  a 
trading  crowd  under  subpart  (b)  of  this 
Advice  may  form  the  basis  for 
Committee  action  against  any  and  all 
members  of  the  trading  crowd.  Any 
member  or  members  affected  by  a 
decision  of  the  Committee  shall  be 
informed  in  writing  of  the  decision, 
which  decision  shall  include  the 
findings,  conclusions,  any  remedial 
action  to  be  taken  under  this  Advice  artd 
the  basis  for  such  actions  (hereinafter 
"written  notification").  The  decision 
shall  also  include  a  statement 
concerning  the  trading  crowd's  right  to 
appeal  the  Committee's  decision  to  the 
Board  of  Governors. 

(h)  If.  after  receiving  the  notice  of 
meeting  provided  for  in  subpart  (d)  of 
this  Advice,  or  the  notice  of  hearing 
provided  in  subparagraph  (e)  of  this 
Advice,  the  trading  crowd,  or  a 
representative  of  the  trading  crowd, 
refuses  or  otherwise  fails  without 
reasonable  justification  or  excuse  to 
meet  with  the  Committee,  the 
Committee  may  take  such  remedial 
action  specified  in  subpart  (a)  of  the 
Advice  as  it  believes  appropriate. 


(i)  If  the  Committee  takes  one  or  more 
of  the  actions  specified  in  subpart  (a)  of 
this  Advice,  such  action  may  be 
reviewed  by  the  Board  of  Governors, 
pursuant  to  Rule  XX,  Section  11(d)  of  the 
Rules  of  the  Board  of  Governors,  upon 
submission  of  a  timely  application  for 
review.  Such  application  must  be 
submitted  to  the  Compliance 
Department  of  the  Exchange  within 
twenty  days  of  receipt  of  written 
notification.  Unless  the  Board  decides 
otherwise,  the  review  shall  be  limited  to 
matters  raised  before  the  Options 
Listings  Committee  meeting  or 
contained  in  the  written  notification. 
The  Board  review  panel  or  the 
Chairman  of  the  Board  has  the  authority 
to  grant  or  deny  a  stay  of  the 
Committee's  action.  Any  decision  of  the 
Committee  under  this  Advice  may  also 
be  called  for  review  by  the  Board  on  its 
own  initiative. 

(j)  This  Advice  is  effective  on  (first 
day  of  the  month  of  implementation) 
and  shall  continue  in  effect  to  and 
including  (the  date  two  years  later).  Any 
extension  of  the  effectiveness  of  this 
Advice  will  require  further  approval  by 
the  Securities  and  Exchange 
Commission.  A  decision  by  the 
Committee  shall  be  valid  if  reached  on 
or  prior  to  the  expiration  date  of  this 
Advice.  The  effective  date  as  to  subpart 
(i)  of  the  Advice  shall  be  extended  as 
necessary  to  conclude  review  of 
decisions  reached  by  the  effective  date. 

Commentary 

.01  A  market  maker  shall  be 
considered  to  be  a  member  of  a  trading 
crowd  if  he  holds  an  appointment  in  the 
options  classes  at  the  trading  station 
where  such  crowd  is  located  or  if  he 
regularly  effects  transactions  in  person 
for  his  market  maker  account  at  that 
station. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A).  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  underlying  purpose  of  the 
proposed  rule  change  is  to  improve  the 
quality  of  the  Exchange's  options 
markets  by  implementing  a  crowd 
evaluation  system.  The  new  Options 
Floor  F*rocedure  Advice  sets  out  the 
Options  Listings  Committee  as  the 
evaluator  of  the  various  trading  crowds 
on  the  Exchange's  options  floor.  One  of 
the  means  in  which  the  Committee  may 
evaluate  crowd  performance  is  through 
the  use  of  a  Crowd  Evaluation 
QuesUonnaire.  Crowds  which  do  not 
meet  minimum  standards  may  be 
restricted  from  new  option  classes  and 
may  also  have  options  reallocated  from 
their  pit.  The  new  Advice  also  sets  out 
due  process  rights  for  crowds  which 
may  be  impacted  by  a  finding  of  poor 
performance.  The  goal  of  this  program  is 
to  ensure  a  minimum  level  of 
performance  in  all  trading  crowds. 

The  Exchange  believes  that  this 
proposition  is  clearly  consistent  with 
section  6(b)(5)  of  the  Act  in  that  in 
improving  its  markets  the  Exchange  is 
seeking  to  facilitate  transactions  and 
perfect  a  free  and  open  market.  Further, 
the  program  should  ensure  protection  of 
investors  and  serve  the  public  interest 
by  setting  minimum  standards  of  market 
performance. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  opportunity  for  comments  from 
floor  members  was  provided  in  the  form 
of  an  Exchange  Options  Floor  Bulletin 
issued  on  June  10. 1987.  noticing  the 
floor  population  of  the  proposed  new 
Options  Floor  Procedure  Advice  and  the 
Crowd  Evaluation  Questionnaire.  No 
comments  were  forthcoming. 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
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publishes  its  reasons  for  so  rinding;  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to  , 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange' 
Commission,  450  fifth  Street.  NW.,  I 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for       I 
inspection  and  copying  in  the  ! 

Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be     i 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned,  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  11, 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  16. 1987. 
lonalhan  G.  Katz. 
Secretary. 

|FR  Doc  87-26863  Filed  11-19-87;  8:45  am) 
BILLING  COOC  M1(H>1-M 


SMALL  BUSINESS  ADMINISTRATION 

National  Small  Business  Development 
Center  Advisory  Board;  Public  Meeting 

The  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Friday, 
December  4, 1987  from  8:30  a.m.  to  5:00 
p.m.  The  meeting  will  be  held  in  the 
Administrator's  Conference  Room  on 
the  tenth  floor,  at  the  Small  Business 
Administration,  1441  L  Street,  NW]., 
Washington,  DC  20416. 

The  purpose  of  the  meetings  is  to 
discuss  such  matters  as  may  be 
presented  by  Advisory  Board  Members, 


staff  of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information  write  or  call 
Hardy  Patten.  SBA.  Room  317.  U.S. 
Small  Business  Administration.  1441  L 
Street.  NW..  Washington.  DC  20416 
telephone  (202)  653-6315. 
Jean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
November  16, 1987. 
[FR  Doc.  87-26764  Filed  11-19-87;  8:45  am] 

BILUNG  CODE  t025-01-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[AC  No.  120-XX] 

Proposed  Advisory  Circular; 
Crewmember  Cabin  Safety  Training 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Request  for  comments  on 
proposed  Advisory  Circular  (AC)  120- 
XX.  Crewmember  Cabin  Safety 
Training.  

SUMMARY:  This  proposed  AC  provides 
guidance  regarding  crewmember  cabin 
safety  training  requirements. 

Comments  Invited:  Comments  are 
invited  on  all  aspects  of  the  proposed 
AC.  Commentators  must  identify  file 
number  AC  120-XX. 
DATE:  Comments  must  be  received  on  or 
before  February  18. 1988. 
ADDRESS:  Send  all  comments  and 
requests  for  copies  of  the  proposed  AC 
to;  Federal  Aviation  Administration. 
AFS-220,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donell  Pollard,  AFS-220,  at  the  above 
address,  telephone  (202)  267-3735  (7:30 
a.m.  to  4:00  p.m.  est). 
SUPPLEMENTARY  INFORMATION:  During 
FAA  participation  in  the  Task  Force  on 
Evacuation  and  other  meetings  with  the 
industry  it  became  apparent  there  was  a 
need  for  information  pertaining  to 
crewmember  cabin  safety  training.  This 
advisory  circular  will  address  the  issues 
which  were  discussed  during  various 
work  group  meetings  conducted  as  part 
of  the  Task  Force. 

Issued  in  Washington,  DC,  on  October  30, 
1987. 
Robert  L.  Goodrich, 

Director  of  Flight  Standards. 

[FR  Doc.  87-26772  Filed  11-19-87;  8:45  am] 

BILUNG  COOE  4910-13-M 


[Summary  Notice  No.  PE-87-30] 

Petition  for  Exemption;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  914  CFR  Part 
11).  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  December  10, 1987. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204), 

Petition  Docket  No. ,  800 

Independence  Avenue.  SW.. 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-204).  Room  915G,  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  November 
13. 1987. 

Deborah  E.  King. 

Acting  Manager,  Program  Management  Staff. 


Dockal 
No. 


12638 

19475 

19742 
20090 

23336 

24413 

25221 

25249 
25269 

25337 
25358 

25374 


PsWioner 


Air  Transpon  Association  of  Amwtca .. 


Flight  Safety  International.. 


Ptiilippine  Aif1ir>e«.  loc 

Sieira  Academy  of  Aeronautics .. 


Simulator  Training.  Inc.. 


FNgfit  Training  Intemalional.  loc . 


Dowty  RotsI  Limitad.. 


American  Airlines 

Tempelfxjf  Ain»ays.  U.S.A..  Inc.. 


ERA  Helicopters,  Inc .. 
Bntt  Airways.  Inc 


Eastern  Express.. 


{ 

Petitions  for  exemption 

Docket 

No. 

Petitioner 

Regulations  aflected 

Description  of  relief  sought 

25349 

Riumiite  Air  Sffwicf .... 

14GFR  13S271 

To  aHow  petitioner  to  conduct  helicopter  hospital  emergency  metic*  evacuation 

service  under  the  conditions  and  limitations  ol  {  135.271  while  l>ased  Irom  «| 

airport  rather  than  a  hospital 
To  allow  petitiooer's  pilots  to  perlorm  the  preventive  maintenance  functions  of 

removing  and  replacing  the  passenger  seats  and  seat  (wits  of  petitioner's 

aircraft  used  m  FAR  Part  135  operations 
To  allow  petitioner  to  operate  its  pressunzed  Leaflet  aircraft  up  to  and  including 

41,000  feel  mean  sea  level  without  requmng  at  least  one  pilot  seated  el  the 

coiibols  to  wear,  secured  and  sealed,  an  oxygen  mask  except  when  the  rahin 

pressure  altitude  exceeds  12,000  feet  mean  sea  level. 
To  exempt  two  model  DC-lO-30  airplanes  (serai  numbers  48317  and  48313) 

from  compliance  with  the  interim  requirements  ol  a  heat  release  rate  of  100 

kilowatt-minutes  per  square  meter  and  a  peak  heat  release  of  100  kitowatt- 

minutes  per  square  meter. 

25404 
25420 

Intemalional  Jet  Aviation  Services 

14  CFR  43.3(a) 

14  CFR  135  89(b)(3) 

25424 

14  CFR  121.312(a)(1) „ „ 

PETlTtONS  FOR  EXEMPTION 


14  CFR  121  99  and  121.351(a).. 


Regulations  affected 


14  CFR  61.63(d)(2)  and  (3),  61, 157(d)(1)  and 
(e)(1),  and  l2l.407(aKtMi).  portkjns  of  Part 
61,  Appendix  A,  and  portions  ot  Part  121. 
Appendix  H. 


14  CFR  Part  21 . 


14  CFR  61.63(d)(2)  and  (3)  and  61.157(d)(1)... 


14  CFR  61.63(d)(2)  and  (3).  61.157(d)(1).  and 

121.407(a). 


14  CFR  61  63(d)(2)  and  (3)  and  61.157(dM1). 


14  CFR  145.71  and  145.73.. 


14  CFR  43.3 

14  CFR  135.429  and  135.435.. 


14  CFR  43  3(g).. 


14  CFR  121  411(a)(1),  {a)(2).  (a)(3),  and  (aM6) 
and  1Z1.4l3(b)and(3). 

14  CFR  121.411(a)(1),  (a)(2),  (a)(3),  and  (a)(6) 
and  121  413(6)  and  (3). 


Oescriplion  of  relief  sought  disposMon 


To  extend  the  lemiination  date  of  Exedbtion  No  20811,  as  amended,  that  allows 
Eastern  A»  Lines,  Inc,  Pan  AmencSn  Worid  Airways.  Inc ,  and  Trans  World 
Airlines  to  operate  tfieir  turtxDtet  airplanes  in  extended  ovenvatec  operations  with 
one  of  two  installed  high  frequency  (HF)  communications  systems  inoperative  at 
the  time  ot  departure  and  witfiout  mantanng  two-way  radio  communicaiions 
between  each  airplane  and  (tepatch  office  withm  oanam  named  areas,  subtect 
10  certain  conditions.  Granted,  October  X.  1987. 

To  extend  tfie  termination  date  of  Exemption  No  2854E  that  allows  trainees  ol 
petitioner  to  complete  a  practx:*!  test  tor  Itie  issuance  ol  a  type  rating  to  be 
added  to  any  grade  of  pilot  certificate  tfiat  includes  the  items  and  procedures 
for  testing  in  an  airplane  simulalor  as  set  forth  m  Appendn  A  of  Pan  61, 
although  petitioner  does  not  have  an  operating  certificate  issued  under  P«t 
121.  Granted.  October  27,  1987 

To  extend  ttie  termination  date  of  Exemption  No  28e8F,  as  amended,  tfiat  allowt 
petitioner  to  operate  four  leased  US  -registered  aircraft  usmg  an  FAA-approved 
minimum  eqwpment  list  (MEL)  Granted,  October  28.  1987 

To  extend  the  termination  date  of  Exemption  No  2963.  as  amended,  that  alkMvs 
trainees  of  petitioner,  wfio  are  applicants  tor  a  type  rating  to  be  added  lo  any 
grade  ol  pilot  certncate,  to  substitute  the  practical  test  requirements  ol 
S61.1S7(a)  for  those  {61  63(d)(2)  and  (3)  and  to  complete  a  portion  of  that 
practical  test  m  a  simulator  as  authonzed  by  {61.157(d)  Granted,  October  IT, 
1987. 

To  extend  the  termination  date  of  Exemption  No  4797A  tttat  allows  trainees  ol 
petitioner,  mifio  are  applicants  for  an  airhne  transport  priol  certificate  or  are 
applying  tor  a  type  rating  to  be  added  to  tf>eir  pitot  certificate,  to  sut»titute  tfw 
practical  test  regC!renV<ts  of  §61  lS7(a|  lor  ttKise  ol  §61  63(dK2l  and  (3)  Ir 
additxyi,  that  exemption  permits  trainees  of  petitioner  to  complete  that  portior. 
of  the  practical  test  for  an  avtine  transpon  pilot  certificate  for  an  additional  typ( 
rating,  as  authorized  by  {61.157(d),  in  a  simulator  Granted,  October  27,  1967. 

To  alkiw  trainees  ol  petitioner,  wfto  are  applicanis  for  an  airline  transpon  pitot 
certificate  or  a  type  rating  to  tie  added  to  any  grade  of  pik>t  certificate,  to 
sutiMlute  the  practical  test  requirements  of  {61157(a)  lor  those  ol 
{6fl^)(2)  and  (3)  and  to  complete  a  portion  ol  tttat  practical  test  m  a 
simulator  as  authonzed  by  {  61  1S7(d)  Granted  October  29,  1987 

To  allow  petitioner,  pursuant  to  the  foreign  repair  statxxi  certificate  for  which  it  is 
concurrently  applying,  to  perform  warranty  and  other  maintenance  wofk  on 
propellers,  landing  gear,  and  accessories  on  US  -registered  aircraft  winch  it  has 
manufactured,  without  limitation  as  M  where  such  aircraft  operate  Granted, 
October  27,  1987. 

To  aUow  petitioner's  flight  attendants  to  replace  passengers'  readir«g  light  bulbs  m 
flight  on  its  DC9-82  aircraft  Denied.  October  IS,  1987 

To  allow  petitioner  to  utilize  Sociele  Nationale  Industrielle  Aerospatiale.  Sasmat 
Rousseau  Aviation,  Turbomeca,  Ratier-Figeac.  of  France,  and  Lucas  Aerospace, 
Ltd..  of  England,  to  overhaul  and  repax  the  airlrames,  engines,  propellers,  and 
other  components  of  h»o  Nord  262A  aircraft  operated  by  the  petitioner 
Granted,  October  29,  1987. 

To  alk)w  petitioner's  pilots  to  remove  and  replace  seats  when  away  from  tfia 
maintenance  base  Granted.  October  28,  1987 

To  add  two  more  Aerospatiale  instructor  pilots  to  Exemption  No.  4852,  which 
allows  petitioner  to  use  Aerospatiale  (ATR-2)  pilol  flight  instnictors  to  travi 
petitioner's  initial  cadre  of  ATR-42  pilots  Granted.  October  26,  1987. 

To  add  two  more  Aerospatiale  instructor  pilots  to  Exemption /<lo    4851,  wliich 
allows  petitioner  to  use  Aerospatiale  (ATR-42)  pilot  flight  ioktructors  to  tram 
V  petitonar's  initial  cadre  ol  ATR-42  pilots.  Granted.  October  3f*1967. 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Current  Ad  Valorem  User  Fee  for 
Imported  Mercttandlse 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  current  fee  rate. 

SUMMARY:  The  Omnibus  Budget 
Reconcihation  Act  of  1986  authorized 
the  Customs  Service  to  assess  a 
merchandise  processing  user  fee  on 
formal  entries  of  imported  merchandise. 
The  proceeds  of  the  user  fees  which 
have  been  in  effect  since  December  1, 
1986,  are  deposited  in  a  dedicated 
account  of  the  Treasury  and,  subject  to 
authorization  and  appropriation,  are  to 
be  used  to  offset  Customs 
appropriations  for  the  salaries  and 
expenses  of  Customs  incurred  in 
conducting  commercial  operations.  This 
document  informs  the  public  that,  until 
further  notice,  the  rate  for  the  fiscal  year 
beginning  on  October  1, 1987,  is  0.17 
percent  of  the  appraised  Customs  value 
of  the  merchandise.  It  is  published  for 
the  convenience  of  the  importing  public 
and  Customs  personnel. 

DATES:  Date  of  Notice:  November  20, 
1987. 

Effective  date  of  current  ad  valorem 
user  fee:  October  1, 1987. 

FOR  FURTHER  INFORMATION  CONTAICT: 

Charles  Davies,  Office  of  Inspection  and 
Control  (202-566-9425). 

SUPPLEMENTARY  INFORMATION: . 

Background 

Section  8101  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (Pub.  L.  99- 
509)  provided  that  an  ad  valorem  user 
fee  was  to  be  collected  by  Customs  on 
formal  entries  of  merchandise  imported 
for  consumption,  or  withdrawn  from 
warehouse  for  consumption,  beginning 
on  December  1, 1986.  The  fee  was  to  be 
based  on  the  appraised  Customs  value 
of  the  merchandise.  The  Act  provided 
that  the  proceeds  of  the  user  fees  are  to 
be  deposited  in  a  dedicated  account  of 
the  Treasury  and.  subject  to 
authorization  and  appropriation,  are  to 
be  used  to  offset  Customs 
appropriations  for  the  salaries  and 
expenses  of  Customs  incurred  in 
conducting  commercial  operations. 

Section  8101  provided,  that  with 
certain  exceptions,  the  fee  to  be 
assessed  for  imported  merchandise 
formaly  entered,  or  withdrawn  from  a 
warehouse,  for  consumption  after 
November  30, 1986,  and  before  October 
1, 1987.  was  to  be  0.22  percent  ad 


valorem.  After  September  30. 1987.  the 
fee  was  to  be  reduced  to  0.17  percent  ad 
valorem  or  a  lesser  ad  valorem  rate 
determined  by  the  Secretary  of  the 
Treasury,  after  appropriation  of  funds  to 
Customs  by  Congress,  as  sufficient  to 
provide  an  amount  of  revenue  during  the 
fiscal  year  equal  to  the  total  amount 
appropriated  for  such  fiscal  year  for 
Customs  commercial  operations.  Unless 
reauthorized  by  Congress,  fees  are  not 
to  be  charged  after  September  30, 1989. 
By  a  document  published  as  T.D.  86- 
205  in  the  Federal  Register  on  December 
1. 1986  (51  PR  43188),  Customs 
implemented  Section  8101  on  an  interim 
basis,  by  issuance  of  §  24.23,  Customs 
Regulations  (19  CFR  24.23).  Due  to  the 
need  for  extensive  analysis  of  the 
comments  received  in  response  to 
publication  of  the  interim  regulations, 
and  the  likely  possibility  of  further 
legislation,  final  regulations  have  not  yet 
been  approved. 

Ad  Valorem  Rate 

Funds  for  the  entire  fiscal  year 
beginning  October  1, 1987,  have  not  yet 
been  appropriated  by  Congress  to 
Customs  for  salaries  or  expenses 
incurred  in  conducting  commercial 
operations.  However,  pursuant  to 
Section  8101,  Congress  has  mandated 
that  the  user  fee  rate  be  set  at  0.17 
percent  ad  valorem  after  October  1, 
1987,  or  a  lesser  rate  determined  by  the 
Secretary  of  the  Treasury  based  upon 
the  appropriations  for  the  fiscal  year. 
Because  funds  have  not  yet  been 
appropriated,  the  fee  for  Fiscal  Year 
1988  is  0.17  percent  ad  valorem  for  all 
merchandise  formally  entered,  or 
withdrawn  from  a  warehouse,  for 
consumption  on  and  after  October  1, 
1987. 

Dated:  November  10, 1987. 
Commissioner  of  Customs, 
William  von  Raab  f 

[FR  Doc.  87-26821  Filed  11-19-87:  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Implementation  of  Amendments  to 
Specialty  Steel  Import  Relief 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION!  Notice. 

SUMMARY:  This  notice  amends  the  Tariff 
Schedules  of  the  United  States  (TSUS) 
\o  implement  changes  in  the  specialty 
steel  import  relief  program. 

EFFECTIVE  DATE:  November  20, 1987. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Cassidy  or  Elena  Bryan,  Office  of 
the  United  States  Trade  Representative, 
(202)  395-4510. 

SUPPLEMENTARY  INFORMATION: 
Presidential  Proclamation  5679  of  July 
16, 1987  (58  FR  27308)  provided  for  the 
temporary  imposition  of  increased 
tariffs  and  quantitative  restrictions  on 
certain  stainless  steel  and  alloy  tool 
steel  imported  into  the  United  States, 
pursuant  to  section  203  of  the  Trade  Act 
of  1974.  Proclamation  5679  authorizes 
the  U.S.  Trade  Representative  to  take 
such  actions  and  perform  such  functions 
for  the  United  States  as  may  be 
necessary  to  administer  and  implement 
the  relief,  including  negotiating  orderly 
marketing  agreements  and  allocating 
quota  quantities  on  a  country-by- 
country  basis.  The  U.S.  Trade 
Representative  is  also  authorized  to 
make  modifications  in  the  TSUS 
headnote  of  items  proclaimed  by  the 
President  in  order  to  implement  such 
actions. 

Accordingly,  the  U.S.  Trade 
Representative  has  determined  that  the 
following  modifications  in  the  specialty 
steel  import  relief  be  made: 

Schedule  9,  subpart  A.  part  2  of  the 
Apendix  to  the  TSUS  is  modified— 

(A)  By  inseting  the  following  sentence 
after  the  first  sentence  of  headnote 
10(g)(i): 

The  duties  provided  for  in  items  926.00  and 
926.05  shall  not  apply  to  products  of  Trinidad 
and  Tobago  exported  to  the  United  States  on 
or  after  October  15, 1987. 

(B)  By  deleting  headnote  10(g)(ii)  and 
inserting  in  lieu  thereof  new  headnote 
10(g)(ii)  and  lO(iii)  to  read  as  follows: 

(ii)  The  quantitative  limitations  provided 
for  in  items  926.10  through  926.17  shall  not 
apply  to  products  of  brazil,  or  the  following 
Member  States  of  the  European  Communities: 
Belgium,  Denmark,  Federal  Republic  of 
Germany.  France,  Greece,  Ireland,  Italy, 
Luxembourg,  the  Netherlands,  and  the  United 
Kingdom  of  Great  Britain  and  Northern 
Ireland. 

(iii)  The  quantitative  limitations  provided 
for  in  items  926.18  through  926.18  through 
926.21  shall  not  apply  to  products  of  Austria, 
Brazil,  or  the  following  Member  States  of  the 
European  Communities:  Belgium,  Denmark, 
Federal  Republic  of  Germany.  France, 
Greece,  Ireland.  Italy,  Luxembourg,  the 
Netherlands,  and  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland. 

(C)  By  inserting  in  numerical  sequence 
the  following  new  headnote  10(h)  and  its 
subparts: 

(h)  Regarding  shipments  of  mold  blocks 
from  Canada  into  the  United  States: 

(i)  the  term  "mold blocks" refers  to 
products  of  either  stainless  steel  bar  or  alloy 
tool  steel  whose  chemistry  meets  that  of 


either  Hl3  hot-work  tool  steel  forged  bars, 
P20  mold  steel  forged  bars,  or  hardenable  Cr 
stainless  steel  420  forged  bars,  as  defined  in 
subparts  (a),  (b),  and  (c)  below: 

(a)  "H13  hot-work  tool  steel  forged  bars  " 
refers  to  forged  bars  of  the  alloy  tool  steel 
grade  containing  by  weight,  in  addition  to 
iron,  not  less  than  0.32  percent  nor  more  than 
0.45  percent  carbon;  not  less  than  4.75  percent 
nor  more  than  5.50  percent  chromium:  not 
less  than  0.20  percent  nor  more  than  0.5. 
percent  managanese;  not  less  than  1.10 
percent  nor  more  than  1.75  percent 
molybdenum;  not  more  than  0.030  percent 
phosphorus;  not  more  than  0.030  percent 
sulfur;  not  less  than  0.80  percent  nor  more 
than  1.20  percent  silicon;  and  not  less  than 
0.80  percent  nor  more  than  1.20  percent 
vanadium. 

(b)  "P20  mold  steel  forged  blocks"  refers  to 
foreged  bars  of  the  alloy  tool  steel  grade 
containing  by  weight,  in  addition  to  iron,  not 
less  than  0.28  percent  nor  more  than  0.40 
jercenf  carbon;  not  less  than  1.40  percent  nor 
more  than  2.00  percent  chromium;  not  less 
;han  0.60  percent  nor  more  than  1.00  percent 
manganese;  not  less  than  0.30  percent  nor 
more  than  0.55  percent  molybdenum;  not 
more  than  0.030  percent  phosphorous;  not 
more  than  0.030  percent  sulphur  and  not  less 
than  0.20  percent  nor  more  than  0.030  percent 
sulphur  and  not  less  than  0.20  percent  nor 
more  than  0.80  percent  silicon. 


(c)  "Hardenable  Cr  Stainless  Steel  420 
forged  bars"  Refers  to  stainless  steel  forged 
bars  containing  by  weighted  over  0.15  percent 
carbon;  not  less  than  12.00  percent  nor  more 
than  14  percent  chromium;  not  more  than  1.00 
percent  manganese;  not  more  than  0.040 
percent  phosphorous;  not  more  than  0.030 
percent  sulphur;  and  not  more  than  1.00 
percent  silicon. 

(ii)  Mold  Blocks  may  only  be  forged  bars  of 
P20  mold  steel,  forged  bars  of  Hl3  hot-work 
tool  steel,  and  hardenable  Cr  stainless  steel 
420  forged  bars  of  Canadian  origin  which  are 
used  in  the  United  States  to  produce  plastic 
injection  molds,  die-casting  molds,  and  metal 
forming  dies  for  automotive  components,  if 
rectangular,  these  bars  must  be  between  4 
and  40  inches  in  thickness  and  between  13 
and  72  inches  in  width.  Round  bars  of  these 
steels  must  be  between  8  and  24  inches  in 
diameter.  The  rectangular  bars  must  be 
machined  on  four  faces  at  90  degrees.  In 
addition,  one  surface  must  be  machined  not 
to  exceed  250AA  roughness  height  (250 
R.M.S.  value),  and  surfaces  must  be 
perpendicular  within  0.0625  inch.  The  round 
bars  must  be  machined  on  both  end  faces, 
and  their  periphery  must  be  machined  not  to 
exceed  250AA  roughness  height  (250  R.M.S. 
value). 

(iii)  In  order  for  the  product  to  be 
considered  a  mold  block,  the  Canadian 
government  and  the  importer  must 


926.22 


926.23 
926.24 


certify  that  the  product  meets  the 
requirements  set  forth  in  subparts  (ff 
and  (ii)  above.  The  Canadian 
government  will  certify  that  the  tonnage 
in  the  shipment,  when  added  to  other 
such  certified  shipments  during  the  same 
restraint  period,  does  not  exceed  the 
tonnage  allowed  under  items  926.22, 

926.23,  or  926.24.  as  appropriate.  Such 
certification  must  be  endorsed  by  the 
compentent  Canadian  government 
authorities  and  presented  to  U.S. 
Customs  at  the  time  of  entry  into  the 
United  States. 

(iv)  the  Government  of  the  United 
States  will  allow  entry  of  such  mold 
blocks  only  to  the  extent  that  the 
quantity  of  mold  blocks  entered  does 
not  exceed  the  quantities  set  forth  in 
terms  926.22.  926.23,  and  926.24. 
respectively.  Entries  in  excess  of  such 
quantity  will  be  subject  to  the  restraint 
levels  described  in  items  926.11,  926.12. 
926.13.  926.19.  926.20.  and  926.21.  as 
appropriate. 

(D)  by  creating  items  926.22  through 

926.24,  inclusive.,  to  read  as  follows: 


Quota  quantity  (in 
stioft  tons) 

If  entered  during  the 
restraint  period: 


If  enter! 


ttie  pe^  from  November  20,  1987 


Mold  blocks  of  the  type  described  in  headnote 

through  July  19,  1988,  inclusive:  Canada 

If  entered  during  the  period  from  July  20,  1988  through  July  19. 1989,  inclusive  Canada 

If  entered  during  the  period  from  July  20.  1989  through  September  30,  1989  inclusive:  Canada.. 


2,200 

2,200 

N/a 


I  have  determined  that  the  above 
changes  in  the  import  relief  are 
appropriate  to  carry  out  the  authority 
granted  by  the  President  to  teh  U.S. 


Trade  Representative  and  the 
obligations  of  the  United  States,  with 
due  consideration  to  the  interests  of  the 
domestic  producers  of  such  specialty   . 


steel.  This  action  is  subject  to  further 

modification. 

Clayton  Yeutter. 

United  States  Trade  Representative. 

[FR  Doc.  87-26951  Filed  11-19-87;  10:34  am] 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  52.  No.  224 

Friday,  November  20,  1967 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  tt>e  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5   U.S.C.   552b(e)(3). 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

November  25, 1987. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointmenls. 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  November  17. 1987. 
fames  McAfee, 

Assuciale  Secretary  of  the  Board. 
I  in  Doc.  87-26848  Filed  11-17-87:  4:07  p.m.] 
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federal  energy  regulatory 
commission 

November  17. 1987. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
94-409).  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
TIME  AND  DATE:  November  24. 1987. 
10:00  a.m. 

PLACE:  825  North  Capitol  Street.  NEJ 
Room  9306.  Washington.  DC  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

•Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Lois  D.  Cashell,  Acting 
Secretary,  Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  docs 


not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Room. 

Consent  Power  Agenda,  a67tk  Meeting — 
November  24. 1987,  Regular  Meeting  (10:00 
a.m.) 

CAP-1. 
Project  No.  9683-002.  Dunn  and  McCarthy, 
Inc. 
CAP-2. 
Project  No.  10390-001.  Skykomish  River 

Hydro 
Project  No.  10392-001,  Sauk  River  Hydro 
Project  No.  10416-001,  Washington  Hydro 

Development  Company 
Project  No.  10425-001.  Steven  J.  Wight 
CAP-3. 
Project  No.  7802-006,  Natural  Energy 
Resources  Company 
CAP-4. 
Project  Nos.  137-007. 1962-009  and  198a- 
009,  Pacific  Gas  and  Electric 
CAP-5. 
Project  No.  8488-003.  Cosumnes  River 
Water  and  Power  Authority 
CAP-6. 

Project  No.  3865-005.  Guadalupe-Blanco 
River  Authority 
CAP-7. 
Project  No.  EL80-38-O04  and  Project  No. 
405-020.  Philadelphia  Electric  Power 
Company  and  Susquehanna  Power 
Company 
CAP-8. 
Project  No.  10002-001,  American  Power 
Producers.  Inc. 
CAP-9. 
Project  No.  9319-001.  Keith  and  Marilyn 
PetersqjiT 
CAP-10.      I 

Project  No.  3239-004,  Pugef  Sound  Power 
and  Light  Company  and  McMaster  and 
Schroder 
CAP-11. 

Project  No.  6595-003.  Mountain  Energy,  Inc. 
CAP-12. 
Project  No.  8864-004,  Weyerhaeuser 
Company 
CAP-13. 

Docket  No.  QF87-185-001,  Malacha  Power 
Project,  Inc. 
CAP-14. 
Docket  Nos.  QF86-1025-002,  QF86-1026- 
002,  QF8&-1027-002,  QF86-1028-002. 
QF86-1029-003.  QF86-103(>-002.  QF86- 
1031-002.  QF86-1032-003  and  QF86- 
1033-002.  Turbo  Power  Systems 
CAP-15. 
Docket  No.  QF87-274-001.  Union  Carbide 
Corporation  and  Fina  Oil  and  Chemical 
Company 
CAP-16. 
Docket  No.  ER76-205-006.  Southern 
California  Edis(ACompany 
CAP-17. 
Docket  No.  ER86-354-003.  Niagara 
Mohawk  Power  Corporation 


CAP-ia 
Docket  No.  ER87-476-001.  Minnesota 
Power  &  Light  Company 
CAP-19. 
Docket  Nos.  ER87-435-001.  002,  and  ER87- 
554-000,  Wisconsin  Power  A  Light 
Company 
CAP-2a 
Docket  Nos.  EF87-2011-004  and  EF87-2021- 

002,  United  States  Department  of 
Energy — Bonneville  Power 
Administration 

CAP-21. 
Docket  Nos.  ER87-107-002  and  ER87-107- 

003,  Idaho  Power  Company  and  Utah 
Power  &  Light  Company 

Docket  No.  EL87-8-001,  Pacific  Power  & 

Light  Company 
Docket  No.  ER86-570-003,  Idaho  Power 
Company 
CAP-22. 
Docket  No.  ER87-180-003.  CincinnaU  Gas  & 
Electric  Company 
CAP-23. 
Docket  No.  ER82-769-008,  Minnesota 
Power  &  Light  Company 
CAP-24. 
Docket  No.  ER86-721-001,  Central  Power 
and  Light  Company 
CAP-25. 
Docket  No.  ER86-694-002,  New  England 
Power  Pool 
CAP-26. 
Docket  No.  EL88-2-000,  Safe  Harbor  Water 
Power  Corporation 
CAP-27. 
Docket  No.  QF86-594-001,  Weyerhaeuser 
Company 

Consent  Miscellaneous  Agenda 

CAM-1, 

Docket  No.  FA87-70-000,  Central  Vermont 

Public  Service  Corporation 
CAM-2. 
Docket  No.  RM85-6-002.  Waiver  of  the 

Water  Quality  Certification  Requirement 

of  Section  401(a){l}  of  the  Clean  Water 

Act 
CAM-3.  (A) 
Docket  No.  GP87-27-O00  (Formerly  RM79- 

76-250).  Texas  Railroad  Commission. 

Travis  Peak  Foundation.  JD87-16493T 
CAM-3.  (B) 
Docket  No.  GP87-27-O02  (Formerly  RM79- 

76-250),  Texas  Railroad  Commission. 

Travis  Peak  Formation.  )D87-16493T 
CAM-3.  (C) 
Docket  No.  GP87-65-000  (Formerly  Docket 

No.  RM79-76-248  (Oklahoma-8)). 

Oklahoma  Corporation  Commission. 

Cherokee  Group,  Roger  Mills  County,  JD 

No.  87-16490T 
Docket  No.  GP87-67-000  (Formerly  Docket 

No.  RM79-76-225  (Kentucky-3)), 

Commonwealth  of  Kentucky,  "Big  Lime" 

Formation,  Harlan,  Leslie,  Letcher  and 

Perry  Counties.  ]D  No.  87-16488T 
CAM-3.  (D) 
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Docket  No.  GP87-69-000  (Formerly  RM7*- 
76-255  (CoIorado-38  Addition)),  Colorado 
Oil  and  Gas  Conservation  Commission, 
Niobrara  Formation.  Larimer,  Boulder 
and  Weld  Counties,  )D  No.  87-16492T 

Docket  No.  GP87-66-000  (Formerly  RM79- 
76-239  (Colorado-39  Addition)),  Colorado 
Oil  and  Gas  Conservation  Commission, 
Niobrara  Formation,  Weld  County,  JD 
No.  87-16489T 

Docket  No.  GP87-68-000  (Formerly  RM79- 
76-249  (Virginia-4)),  Virginia  Department 
of  Mines,  Minerals  and  Energy,  "Big- 
Lime"  Formation,  Buchanan,  Dickerson, 
Lee,  Scott,  Wise,  Russell  and  Tazewell 
Counties,  JD  No.  87-16491T 
CAM-4. 

Docket  No.  RO87-8-000,  Marathon 
Petroleum  Company 
CAM-S. 

Docket  No.  RO85-13-001,  South  Central 
Terminal  Company,  Inc. 

Consent  Gas  Agenda 
CAG-1. 

Docket  No.  TA88-1-53-000,  KN  Energy,  Inc. 
CAG-2. 
Docket  No.  TA88-2-51-000,  Great  Lakes 
Gas  Transmission  Company 
CAG-3. 

Omitted 
CAG-4. 
Docket  No.  RP88-17-000,  Natural  Gas 
Pipeline  Company  of  America 
CAG-5. 

Omitted 
CAG-6. 
Docket  No.  TA88-2-5-000,  Midwestern  Gas 
Transmission  Company 
CAG-7. 
Docket  Nos.  TA88-1-31-001  and  000.  Arkla 
Energy  Resources 
CAG-8. 
Docket  Nos.  RP86-126-001,  002  and  003, 
Transwestem  Pipeline  Company 
CAG-9. 
Docket  No.  RP87-115-001.  Williston  Basin 
Interstate  Pipeline  Company 
CAG-10. 
Docket  No.  RP87-71-001.  Gas  Research 
Institute 
CAG-11. 
Docket  No.  RP86-157-O02.  El  Paso  Natural 
Gas  Company 
CAG-12. 
Docket  No.  TA87-7-51-001.  Great  Lakes 
Gas  Transmission  Company 
CAG-13. 
Docket  Nos.  TA87-4-49-005  and  CP82-487- 
015.  et  a!..  Williston  Basin  Interstate 
Pipeline  Company 
CAG-14. 
Docket  Nos.  RP85-1 78-023.  RP81-54-034. 
and  RP87-26-020.  Tennessee  Gas 
Pipeline  Company,  a  Division  of 
Tenneco,  Inc. 
CAG-15. 
Docket  No.  RP87-92-001.  Williston  Basin 
Interstate  Pipeline  Company 
CAG-16. 
Docket  No.  TA87-1-37-011.  Northwest 
Pipeline  Corporation 
CAG-17. 
Docket  No.  IS87-35-001.  Gulf  Central 
Pipeline  Company 
CA018. 


Docket  Nos.  RP82-124-007.  RP81-53-002 
and  RP81-55-034,  East  Tennessee 
Natural  Gas  Company 
CAG-19. 

Omitted 
CAG-20. 
Docket  Nos.  RP86-14-018  thru  029  and  033, 

Columbia  Gulf  Transmission  Company 
Docket  Nos.  RP86-15-018  thru  029  and  033, 
Columbia  Gas  Transmission  Corporation 
CAG-21. 
Docket  No.  RP86-69-004,  Mid  Louisiana 
Gas  Company 
CAG-22. 
Docket  Nos.  TA87-3-16-002  and  003, 
National  Fuel  Gas  Supply  Corporation 
CAC}-23. 
Docket  Nos.  TA88-1-47-000  and  RP87-143- 
000,  MIGCInc 
CAG-24. 
Docket  Nos.  RP87-13-005  and  RP87-69-003, 
South  Georgia  Natural  Gas  Company 
CAG-25. 
Docket  No.  TA87-3-28-000,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-26. 
Docket  No.  CP87-15-002,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-27. 
Docket  No.  TA87-2-30-O00,  Trunkline  Gas 
Company 
CAG-28. 

Omitted 
CAG-29. 
Docket  No.  CI87-918-000,  Chevron  U.S.A. 
Inc. 
CAG-30. 
Docket  No.  CI85-513-007,  Tenngasco  Gas 
Supply  Company,  et  al.  v.\Southland 
Royalty  Company,  et  al.    \ 
CAG-31.  y^ 

Docket  No.  CP86-693-pd8,  Washington  Gas 
Light  Company     / 
CAG-32. 
Docket  No.  CP84-132-008,  Tennessee  Gas 
Pipeline  Company,  a  Division  of  Tenneco 
Inc.  and  Columbia  Gulf  Transmission 
Company 
CAG-33. 
Docket  No.  CP87-503-001,  Pacific  Gas 
Transmission  Company  and  Pacific 
Interstate  Transmission  Company 
CAG-34. 
Docket  No.  CP87-532-001,  Northwest 
Pipeline  Corporation 
CAG-35. 
Docket  No.  CP87-39-001,  Granite  State 
Transmission,  Inc. 
CAG-36. 
Docket  Nos.  CP87-57-002,  CP87-166-002, 
(:P87-316-002,  CP87-386-003  and  CP87- 
406-002,  Florida  Gas  Transmission 
Company 
CAG-37. 
Docket  No.  CP86-277-006,  Southern 

Natural  Gas  Company 
Docket  No.  CP86-610-003,  Southern 
Natural  Gas  Company  and  Southern 
Georgia  Natural  (^as  Company 
CAC;-38. 
Docket  Nos.  CP86-430-000,  CP86-431-000, 
CP86-719-000,  RP86-10-005  and  RP86- 
10-006,  Williston  Basin  Interstate 
Pipeline  Company 
CAG-39. 
Docket  No.  CP87-349-000,  Transcontinental 
Gas  Pipe  Line  Corporation 


r 


CA&-40. 
Docket  Nos.  CP72-50-000  and  CP72-274- 

000,  Georgia  Pacific  Corporation 
CAG-41. 

Docket  No.  CP85-912-005.  Colorado 
Interstate  Gas  Company 
CAG-42. 
Docket  No.  CP81-225-002.  Great  Lakes  Gas 
Transmission 
CAG-43. 
Docket  No».  RP-55-013.  RP80-1 18-014. 
RP81-73-006  and  RP82-32-007.  Sea  Robin 
Pipeline  Company 

I.  Licensed  Project  Matters 

P-1. 
Reser\'ed 

n.  Electric  Rate  Matters 

ER-1. 
Reserved 

Miscellaneous  Agenda 

M-1. 

Reserved 
M-2. 
Reserved 
/^M-3.  (A) 

Docket  No.  RM87-16-000.  Abandonment  of 
Sales  and  Purchates  of  Natural  Gas 
Under  Expired,  Terminated,  or  Modified 
Contracts.  Final  Rule. 
M-3.  (B) 
Docket  No.  CI84-10-006,  Felmont  Oil 
Corporation  and  Essex  Offshore,  Inc. 
Order  on  court  remand. 
M-3.  (C) 
Docket  Nos.  CP84-348-005,  006  and  007. 
Mississippi  River  Transrfrission 
Corporation 
Docket  No.  CP84-183-004.  Transcontinental 

Gas  Pipe  Line  Corporation 
Docket  Nos.  CI86-307-002.  003,  CI86-688- 
002.  003.  CI-689-001  and  002,  Sea  Robin 
Pipeline  Company.  Rehearing  of  orders 
authorizing  pipeline  to  cease  purchases. 
M-3.  (D) 
Docket  Nos.  CI77-337-002  and  014227- 

001,  Union  Texas  Petroleum  Corporation. 
Opinion  and  Order  on  rehearing.  Opinion 
No.  274-A. 

M-4.  (A) 
Docket  No.  CI87-247-000,  Texaco  Inc.  and 

Texaco  Gas  Marketing  Inc. 
Docket  No.  CI87-248-000,  Texaco  Inc. 

Order  on  applications  for  abandonment 

and  blanket  limited-term  certificate  with 

pre-granted  abandonment. 
M-4.  (B) 
Docket  No.  CP87-178-000,  Texas  Gas 

Transmission  Corporation.  Request  for 

section  7(c)  authority  to  transport  gas  for 

Texaco. 

I.  Pipeline  Rate  Matters 

RP-1.  (A) 
Docket  No.  RP85-125-000.  Distrigas  of 

Massachusetts  Corporation.  Order  on 

initial  decision  involving  issues 

concerning  minimum  bill,  rate  design. 

cost  allocation,  and  cost  of  service.    / 
RP-1.  (B)  vf 

Docket  No.  CP87-13-000,  The  Brooklyn 

Union  Gas  Company,  Complainant  vs. 

Distrigas  of  Massachusetts  Corporation, 

Respondent 


f 
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Docket  No.  CP87-30-000,  Boston  Gas 
Company,  Complainant  vs.  Distrigas  of 
Massachusetts  Corporation.  Respondent. 
Complaint  demanding  modification  of  a 
certificate  to  sell  gas. 

CP-1. 

Docket  Nos.  CP86-395-003  006.  008  and  009, 
Northern  Border  Pipeline  Company. 
Request  for  rehearing  of  order  issuing 
blanket  transportation  certificate. 

CP-2. 

Docket  No.  CP86-25O-002.  Ozark  Gas 
Transmission  System.  Request  for 
rehearing42L<^rder  issuing  blanket 
tranportation  certificate. 

CP-3. 

Docket  Nos.  CP86-72&-001  through  003. 
Trailblazer  Pipeline  Company.  Requests 
for  rehearing  of  order  issuing  blanket 
transportation  certificate.  I 

CP-4.  I 

Docket  Nos.  CP86-^92-000  and  CP86-494- 
000.  Moraine  Pipeline  Company 

Docket  No.  CP86-^93-000.  Natural  Gas 
Pipeline  Company  of  America.  Request 
by  an  interstate  pipeline  for  7(c) 
authorization  to  transport  gas  on  behalf 
of  an  LDC  and  request  for  optional 
certificate  to  construct  facilities  and 
transport  gas. 
Lois  D.  Cashell, 


Acting  Secretary. 

[FR  Doc.  87-26932  Filed  11-18-87;  3:31  pm] 

BILUNG  CODE  6717-01-11 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday.  November  24. 1987.  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Recommendations  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  47,053-L  (Second  Amendment) 
Knoxville  Consolidated  Office,  Knoxville, 
Tennessee 
Case  No.  47.128 
Denver  Consolidated  Office.  Denver.  , 
Colorado  | 

Reports  of  the  actions  approved  by 
the  standing  committees  of  the 
Corporation  and  by  officers  of  the 


Corporation  pursuant  to  authority 
delegated  by  the  Board  of  Directors. 
Discussion  Agenda: 

Memorandum  and  resolution  re:  Final 
amendment  to  Part  304  of  the  Corporation's 
rules  and  regulations,  entitled  "Forms, 
Instructions,  and  Reports,"  which  changes 
from  monthly  to  quarterly  the  frequency  with 
which  each  FDIC-insured  bank  with 
combined  fully  insured  brokered  deposits  and 
fully  insured  deposits  placed  directly  by 
depository  institutions  in  excess  of  either  the 
bank's  total  capital  and  reserves  or  five 
percent  of  the  bank's  total  deposits  must 
report  its  holdings  of  such  deposits  to  the 
Corporation. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street 
NW..  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed' 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  November  17, 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[FR  Doc.  87-26919  Filed  11-18-87;  1:52  pm] 

BILLING  CODE  6714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting        r 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tu«^ay,  November  24,  • 
1987,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)(2),  (c)(6).  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  Title  5,  United  States  Code, 
to  consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  (c)(8),  and  (c)(9)(A)(ii)  of 


the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(6),  (c)(8),  and  (c)(9)(A){ii)). 
Not*. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Application  for  Federal  deposit 
insurance: 

Hallmark  Loan  and  Investment 
Corporation,  an  operating  noninsured 
industrial  banklocated  at  305  East 
Broadway.  North  Little  Rock,  Arkansas. 

Reports  of  the  Director,  Office  of 
Corporate  Audits  and  Internal 
Investigations: 

Audit  Report  re: 
The  Hoxie  State  Bank.  Hoxie.  Kansas 
(2615)  (Memo  dated  October  30. 1987) 
Audit  Report  re: 
Chicago  Regional  Office,  Cost  Center— 200 
(Memo  dated  October  15, 1987) 
Audit  Report  re: 
Oak  Lawn  Consolidated  Office,  Cost 
Center — 201  (Memo  dated  November  5, 
1987) 
Audit  Report  re: 
Loan  Management  and  Liquidation — 
Midland  Consolidated  Office  (Memo 
dated  November  6, 1387) 

Discussion  Agenda: 
Applications  for  Federal  deposit 
insurance: 

Bankwest  Industrial  Bank/Boulder,  an 
operating  noninsured  industrial  bank 
located  at  2337  30th  Street,  Boulder, 
Colorado. 

Bankwest  Industrial  Bank/Denver,  an 
operating  noninsured  industrial  bank 
located  at  1500  Grant  Street,  Denver, 
Colorado.  . 

Bankwest  Industrial  Bank/San  Luis  Valley, 
an  operating  noninsured  industrial  bank 
located  at  122  Adams  Street.  Monte  Vista, 
Colorado. 

Bankwest  Industrial  Bank/Strasburg,  an 
operating  noninsured  industrial  bank 
located  at  Monroe  and  Colfax.  Strasburg, 
Colorado. 

Fort  Collins  Colorado  Industrial  Bank,  an 
operating  noninsured  industrial  bank 
located  at  1240  W.  Elizabeth,  Fort  Collins, 
Colorado. 

Colorado  Industrial  Bank,  an  operating 
noninsured  industrial  bank  located  at  2525 
N.  Lincobr  Avenue,  Loveland,  Colorado. 

Personnfet^ctions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  th«| 
provisions  of  subsections  (c)(2)  and  (c)lB)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2)  and  (c)(6)). 

Matters  relating  to  the  possible 
closing  of  certain  insured  banks: 


Names  and  locations  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8),  {c)(9)(A)(ii), 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  will  be  held  in  the  Board 
Roqm  on  the  sixth  floor  of  the  FDIC 
Building  located  at  55D-17th  Street,  NV«., 
Washington,  DC.  / 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  November  17, 1987. 
Federal  Deposit  Insurance  Corporation. 

Hoyle  L  Robinson, 

Executive  Secretary. 

[FR  Doc.  87-26920  Filed  11-19-87;  1:52  pm) 

BILLING  CODE  6714-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  November  16, 1987: 

A  closed  meeting  will  be  held  on 
Thursday,  November  19, 1987,  at  10:00 
a.m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8).  (9)(i)  and  (10). 


J 


\ 


^ 


permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Cox,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  close 
meeting  scheduled  for  Thursday, 
November  19, 1987,  at  10:00  a.m..  will  be: 

Settlement  of  administrative  proceeding  of  an 

enforcement  nature. 
Institution  of  administrative  proceeding  of  an 

enforcement  nature. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Kevin 
Fogarty  at  (202)  272-3195. 

fonathan  G.  Katz, 

Secretary. 

November  16, 1987. 

(FR  Doc.  87-26859  Filed  11-17-87;  4:30  pmj 
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This  section  of  the  FEDERAL^EGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  In  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  87F-03321 

Filing  of  Food  Additive  Petition;' 
Ausimont  USA,  Inc. 

Correction 

In  notice  document  87-25689 
appearing  on  page  42728  in  the  issue  of 
Friday.  November  6. 1987,  the  agency 


docket  number  should  read  as  it  appears 
»  in  the  bracketed  heading  above. 


BILLING  CODE  ISOS-OI-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  87F-0326] 

Filing  of  Food  Additive  Petition;  Ciba- 
Geigy  Corp. 

Correction 

In  notice  document  87-25690 
appearing  on  page  42728  in  the  issue  of 
Friday,  November  6, 1987,  make  the 
following  corrections: 

1.  In  the  second  column,  under 
SUMMARY,  in  the  eighth  line,  "chlor" 
should  read  "chloro". 

2.  In  the  same  column,  under 
SUPPLEMENTARY  INFORMATION,  in  the 
12th  line,  the  slash  should  be  a  hyphen. 

BILLING  CODE  1505-01-O 


Federal   Register 

Vol.  52,  No.  224 

Friday,  November  20,  1987 


Friday 

November  20,  1987 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[T.D.  8162] 

Low-Income  Housing  Credit  for 
Federally-Assisted  Buildings  and  0MB 
Control  Numbers  Under  the  Paperwork 
Reduction  Act 

Correction 

In  rule  document  87-25444  beginning 
on  page  42098  in  the  issue  of  Tuesday, 
November  3, 1987,  make  the  following 
correction: 

§1.42-2T    [Corrected] 

On  page  42100,  in  the  first  column,  in 
§  1.42-2T(d)(2)(xii),  the  last  line  should 
read  "for  the  building". 

BILLING  CODE  1505-01-0 
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UNITED  STATES  SENTENCING 
COMMISSION 


Sentencing  Guidelines  for  United 
States  Courts 

agency:  United  States  Sentencing 
Commission. 

action:  Notice  of  revisions  To? 
commentary  to  tiie  sentencing  guidelines 
and  policy  statements  for  the  United 
States  Courts. 

summary:  The  initial  sentencing 
guidelines  and  policy  statements  were 
submitted  to  Congress  on  April  13. 1987. 
Technical,  clarifying  and  conforming 
amendments  were  submitted  on  May  1, 
1987.  As  so  amended,  the  sentencing 
guidelines  and  policy  statements  were 
published  in  the  Federal  Register  on 
May  13, 1987  (52  PR  18046).  Since  that 
lime,  the  Commission  has  revised  the 
commentary  and  amended  one  policy 
statement.  The  sentencing  guidehnes 
and  policy  statements  with  the  revised 
commentary  have  been  distributed  in 
loose-leaf  manual  form  for  use  in  the 
courts.  Although  the  Commission  does 
not  believe  that  the  revisions  effect  any 
substantive  change,  or  that 
Congressional  review  of  these  revisions 
is  required,  the  Commission  intends  to 
submit  them  formally  to  Congress  at  the 
next  opportunity  provided  by  law. 
dates:  The  law  (28  U.S.C.  99%)1_^^ 
authorizes  the  Commission  to  submiT"^ 
amendments  to  the  sentencing 
guidelines  between  the  beginning  of  a 
regular  session  of  Congress  and  May  1, 
inclusive,  of  each  year.  Upon 
submission,  there  is  a  180-day  period  of 
Congressional  review  and  examination. 
The  law  further  provides  that  unless  by 
enacting  a  law  Congress  modifies, 
postpones,  or  rejects  them,  amendments 
to  the  guidelines  take  effect  upon 
expiration  of  the  180-day  period.  At 
present,  the  Commission  intends  to 
submit  these  revisions  to  Congress  upon 
commencement  of  the  next  amendment 
period.  Accordingly,  comments  should 
be  submitted  by  December  10, 1987,  to 
ensure  that  they  will  be  considered 
before  the  next  submission  to  Congress. 
Suggestions  for  improving  the 
sentencing  guidelines,  commentary  and 
policy  statements  are.  however, 
solicited  on  a  continuing  basis,  to  assist 
the  Commission  in  carrying  out  its 
responsibilities  under  the  Sentencing 
Reform  Act. 

addresses:  Comments  should  be  sent 
to:  United  States  Sentencing 
Commission.  1331  Pennsylvania  Avenue 
NW..  Suite  1400,  Washington.  DC  20004, 
Attention:  Sentencing  Guidelines 
Comment. 


FOR  FURTHER  INFORMATION  CONTACT 

Paul  K.  Martin,  Communications 
Director  for  the  Commission,  telephone 
(202)  662-8800. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  commission  in  the 
judicial  branch  of  the  United  States 
Government,  diidinarily,  the 
Administrative  Procedure  Act 
rulemaking  requirements  (including 
publication  in  th^ Federal  Register, 
public  comment  ahdipublic  hearing 
procedures)  are  not  applicable  to 
judicial  branch  agencies.  However,  28 
U.S.C.  994{x)  makes  the  Administrative 
Procedure  Act  rulemaking  provisions  of 
5  U.S.C.  553  applicable  to  the 
promulgation  of  sentencing  guidelines 
by  the  Sentencing  Commission.  No 
similar  requirement  exists  with  respect 
to  policy  statements  or  Commission 
commentary  accompanying  guidelines. 

Since  May  1, 1987.  the  Commission 
has  conducted  extensive  clinical  testing 
of  the  guidelines.  Those  sessions 
produced  useful  suggestions  for 
clarifying  and  reorganizing  the 
commentary,  many  of  which  were 
incorporated  into  the  recent  revisions. 
This  revised  commentary  appears 
below,  along  with  the  guidelines  and 
policy  statements  as  amended  May  1. 
One  policy  statement  (§  2X5.1)  has  been 
rewritten.  The  same  document,  in  loose- 
leaf  manual  form,  has  been  distributed 
for  use  by  United  States  Probation  ' 
Officers,  judges,  U.S.  attorneys,  federal 
defenders  and  others  involved  in  the 
federal  criminal  justice  system.  The 
loose-leaf  manual  is  available  from  the 
Government  Printing  Office,  Stock  No. 
052-070-06363-7. 

The  revisions  to  the  commentary  are 
intended  solely  to  enhance 
understanding  and  clarity,  and  are  not 
intended  to  make  substantive  changes  in 
the  application  of  the  guidelines.  The 
Commission  has  advised  recipients  that 
in  the  event  of  a  conflict,  the  May  I 
version  is  to  be  treated  as  controlling. 

In  the  opinion  of  the  Commission, 
under  the  provisions  of  the  Sentencing 
Reform  Act.  revisions  to  the 
commentary  and  policy  statements  are 
not  subject  to  the  Administrative  i 

Procedure  Act,  nor  must  they  be 
formally  submitted  for  Congressional 
review.  However,  certain  persons  have 
expressed  the  view  that  such  revisions 
may  be  subject  to  these  procedures. 
Accordingly,  the  Commission  intends  to 
submit  these  revisions  to  Congress,  after 
a  comment  period,  in  order  to  eliminate 
any  questions  as  to  their  validity  and 
effectiveness.  Comments  may  be 
addressed  to  both  the  form  and 
substance  of  the  documents. 


Authority:  Section  217(a]  of  the 
Comprehensive  Crime  Control  Act  of  1984  (28 
U.S.C.  994  (a),  (p),  (x)). 
William  W.  Wilkins,  ]t.. 

Chairman. 
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CHAPTER  ONE— INTRODUCnON 
AND  GENERAL  APPUCATION 
PRINCIPLES 

Part  A — Introduction 

1.  Authority 

The  United  St^es  Sentencing 
Commission  ("Gffbmission")  is  an 
independent  ^ency  in  the  judicial 
branch  composed  of  seven  voting  and 
two  non-voting,  ex  officio  members.  Its 
principal  purpose  is  to  establish 
sentencing  policies  and  practices  for  the 
federal  criminal  justice  system  that  will 
assure  the  ends  of  justice  by 
promulgating  detailed  guidelines 
prescribing  the  appropriate  sentences 
for  offenders  convicted  of  federal 
crimes. 

The  guidelines  and  policy  statements 
promulgated  by  the  Commission  are 
issued  pursuant  to  Section  994(a]  of  Title 
28,  United  States  Code. 

2.  The  Statutory  Mission 

The  Comprehensive  Crime  Control 
Act  of  1984  foresees  guidelines  that  will 
further  the  basic  purposes  of  criminal 
punishment,  i.e..  deterring  crime, 
incapacitating  the  offender,  providing 
just  punishmej^t,  and  rehabilitating  the 
offender.  It  delegates  to  the  Commission 
broad  authority  to  review  and 
rationalize  the  federal  sentencing 
process. 

The  statute  contains  many  detailed 
instructions  as  to  how  this 
determination  should  be  made,  but  the 
most  important  of  them  instructs  the 
Commission  to  create  categories  of 
offense  behavior  and  offender 
characteristics.  An  offense  behavior 
category  might  consist,  for  example,  of 
"bank  robbery/committed  with  a  gun/ 
$2500  taken."  An  offender  characteristic 
category  might  be  "offender  with  one 
prior  conviction  who  was  not  sentenced 
to  imprisonment."  The  Commission  is 
required  to  prescribe  guideline  ranges 
that  specify  an  appropriate  sentence  for 
each  class  of  convicted  persons,  to  be 
determined  by  coordinating  the  offense 
behavior  categories  with  the  offender 
characteristic  categories.  The  statute 
contemplates  the  guidelines  will 
establish  a  range  of  sentences  for  every 
coordination  of  categories.  Where  the 
guidelines  call  for  imprisonment,  the 
range  must  be  narrow:  the  maximum 
imprisonment  cannot  exceed  the 
minimum  by  more  than  the  greater  of  25 
percent  or  six  months.  28  U.S.C. 
994(b)(2). 


The  sentencing  judge  must  select  a 
sentence  from  within  the  guideline 
range.  If,  however,  a  particular  case 
presents  atypical  features,  the  Act 
allows  the  judge  to  depart  from  the 
guidelines  and  sentence  outside  the 
range.  In  that  case,  the  judge  must 
specify  reasons  for  departure.  18  U.S.C. 
3553(b).  If  the  court  sentences  within  the 
guideline  range,  an  appellate  court  may 
review  the  sentence  to  see  if  the 
guideline  was  correctly  applied.  If  the 
judge  departs  from  the  guideline  range, 
an  appellate  court  may  review  the 
reasonableness  of  the  departure.  18 
U.S.C.  3742.  The  Act  requires  the 
offender  to  serve  virtually  all  of  any 
prison  sentence  imposed,  for  it  abolishes 
parole  and  substantially  restructures 
good  behavior  adjustments. 

The  law  requires  the  Commission  to 
send  its  initial  guidelines  to  Congress  by 
April  13. 1987,  and  under  the  present 
statute  they  take  effect  automatically  on 
November  1. 1987.  Pub.  L.  98-473,  §  235. 
reprinted  at  18  U.S.C.  3551.  The 
Commission  may  submit  guideline 
amendments  each  year  to  Congress 
between  the  beginning  of  a  regular 
session  and  May  1.  The  amendments 
will  take  effect  automatically  180  days 
after  submission  unless  a  law  is  enacted 
to  the  contrary.  28  U.S.C.  994(p). 

The  Commission,  with  the  aid  of  its 
legal  and  research  staff,  considerable 
public  testimony,  and  written 
commentary,  has  developed  an  initial 
set  of  guidelines  which  it  now  transmits 
to  Congress.  The  Commission 
emphasizes,  however,  that  it  views  the 
guideline-writing  process  as 
evolutionary.  It  expects,  and  the 
governing  statute  anticipates,  that 
continuing  research,  experience,  and 
analysis  will  result  in  modifications  and 
revisions  to  the  guidelines  by 
submission  of  amendments  to  Congress. 
To  this  end.  the  Commission  is 
established  as  a  permanent  agency  to 
monitor  sentencing  practices  in  the 
Federal  courts  throughout  the  nation. 

3.  The  Basic  Approach  (Policy 
Statement) 

1*0  understand  these  guidelines  and 
the  rationale  that  underlies  them,  one 
must  begin  with  the  three  objectives  that 
Congress,  in  enacting  the  new 
sentencing  law.  sought  to  achieve.  Its 
basic  objective  was  to  enhance  the 
ability  of  the  criminal  justice  system  to 
reduce  crime  through  an  effective,  fair 
sentencing  system.  To  achieve  this 
objective.  Congress  first  sought  honesty 
in  sentencing.  It  sought  to  avoid  the 
confusion  and  implicit  deception  that 
arises  out  of  the  present  sentencing 
system  which  requires  a  judge  to  impose 
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an  indeterminate  sentence  that  is 
automaticallyreduced  in  most  cases  by 
"good  timeTcre^ts.  In  addition,  the 
parole  commission  is  permitted  to 
determinelhow  much  of  the  remainder  of 
any  prison^  sentence  an  offender  actually 
will  serve,  ^his  usually  results  in  a 
substantialVeduction  in  the  effective 
length  of  the  sentence  imposed,  with 
defendants  often  serving  only  about 
one-third  of  the  sentence  handed  down 
by  the  court. 

Second.  Congress  sought  uniformity  in 
sentenci^  by  narrowing  the  wide   : 
disparitr  in  sentences  imposed  by 
differenKFederal  courts  for  similar 
crimin^Tconducf  by  similar  offenders. 
Third,  Congress  sought  proportionality 
in  sent^cing  through  a  system  that, 

N   imposed  appropriately  different 

C^      I  sent^ces  for  criminal  conduct  of 
Tlifferent  severity. 

Honesty  is  easy  to  achieve:  The 
abolition  of  parole  makes  the  sentence 
imposed  by  the  court  the  sentence  the 
offender  will  serve.  There  is  a  tension, 
however,  between  the  mandate  of 
uniformity  (treat  similar  cases  alike]  and 
the  mandate  of  proportionality  (treat 
different  cases  differently)  which,  like 
the  historical  tension  between  law  and 
equity,  makes  it  difficult  to  achieve  both 
goals  simultaneously.  Perfect 
uniformity — sentencing  every  offender 
to  five  years— destroys  proportionality. 
Having  only  a  few  simple  categories  of 
crimes  would  make  the  guidelines  | 
uniform  and  easy  to  administer,  but 
might  lump  together  offenses  that  are 
different  in  important  respects.  For 
example,  a  single  category  for  Mbbery 
that  lumps  together  armed  anaunarmed 
robberies,  robberies  with  and  without 
injuries,  robberies  of  a  few  dollars  and 
robberies  of  millions,  is  far  too  broad. 

At  the  same  time,  a  sentencing  system 
tailored  to  fit  every  conceivable  wrinkle 
of  each  case  can  become  unworkable 
and  seriously  compromise  the  certainty 
of  punishment  and  its  deterrent  effect.  A 
bank  robber  with  (or  without)  a  gun, 
which  the  robber  kept  hidden  (or 
brandished),  might  have  frightened  (or 
merely  warned),  injured  seriously  (or 
less  seriously),  tied  up  (or  simply 
pushed)  a  guard,  a  teller  or  a  customer, 
at  night  (or  at  noon),  for  a  bad  (or 
arguably  less  bad]  motive,  in  an  effort  to 
obtain  money  for  other  crimes  (or  for 
other  purposes],  in  the  company  of  a  few 
(or  many)  other  robbers,  for  the  first  (or 
fourth)  time  that  day,  while  sober  (or 
under  the  influence  of  drugs  or  alcohol], 
and  so  forth.  i 

The  list  of  potentially  relevant    | 
features  of  criminal  behavior  is  long;  the 
fact  that  they  can  occur  in  multiple 
combinations  means  that  the  list  of 
possible  permutations  of  factors  is 


virtually  endless.  The  appropriate 
relationships  among  these  different 
factors  are  exceedingly  difficult  to 
establish,  for  they  are  often  context 
specific.  Sentencing  courts  do  not  treat 
the  occurrence  of  a  simple  bruise 
identically  in  all  cases,  irrespective  of 
whether  that  bruise  occurred  in  the 
context  of  a  bank  robbery  or  in  the 
context  of  a  breach  of  peace.  This  is  so. 
in  part,  because  the  risk  that  such  a 
harm  will  occur  differs  depending  on  the 
underlying  offense  with  which  it  is 
connected  (and  therefore  may  already  ' 
be  counted,  to  a  different  degree,  in  the 
punishment  for  the  underlying  offense); 
and  also  because,  in  part,  the 
relationship  between  punishment  and 
multiple  harms  is  not  simply  additive. 
The  relation  varies,  depending  on  how 
much  other  harm  has  occurred.  (Thus, 
one  cannot  easily  assign  points  for  each 
kind  of  harm  and  simply  add  them  up. 
irrespective  of  context  and  total 
amounts.) 

The  larger  the  number  of 
subcategories,  the  greater  the 
complexity  that  is  created  and  the  less 
workable  the  system.  Moreover,  the 
subcategories  themselves,  sometimes 
too  broad  and  sometimes  too  narrow, 
will  apply  and  interact  in  unforeseen 
ways  to  unforeseen  situations,  thus 
failing  to  cure  the  unfairness  of  a  simple, 
broad  category  system.  Finally,  and 
perhaps  most  importantly,  probation 
officers  and  courts,  in  applying  a 
complex  system  of  subcategories,  would 
have  to  make  a  host  of  decisions  about 
whether  the  underlying  facts  are 
sufficient  to  bring  the  case  within  a 
particular  subcategory.  The  greater  the 
number  of  decisions  required  and  the 
greater  their  complexity,  the  greater  the 
risk  that  different  judges  will  apply  the 
guidelines  differently  to  situations  that, 
in  fact,  are  similar,  thereby 
reintroducing  the  very  disparity  that  the 
guidelines  were  designed  to  eliminate. 

In  view  of  the  arguments,  it  is 
tempting  to  retreat  to  the  simple,  broad- 
category  approach  and  to  grant  judges 
the  discretion  to  select  the  proper  point 
along  a  broad  sentencing  range. 
Obviously,  however,  granting  such 
broad  discretion  risks  correspondingly 
broad  disparity  in  sentencing,  for 
different  courts  may  exercise  their 
discretionary  powers  in  different  ways. 
That  is  to  say,  such  an  approach  risks  a 
return  to  the  wide  disparity  that 
Congress  established  the  Commission  to 
limit. 

In  the  end.  there  is  no  completely 
satisfying  solution  to  this  practical 
stalemate.  The  Commission  has  had  to 
simply  balance  the  comparative  virtues 
and  vices  of  broad,  simple 
categorization  and  detailed,  complex 


subcategorization,  and  within  the 
constraints  established  by  that  balance, 
minimize  the  discretionary  powers  of 
the  sentencing  court.  Any  ultimate 
system  will,  to  a  degree,  enjoy  the 
benefits  and  suffer  from  the  drawbacks 
of  each  approach. 

A  philosophical  problem  arose  when 
the  Commission  attempted  to  reconcile 
the  differing  perceptions  of  the  purposes 
of  criminal  punishment.  Most  observers 
of  the  criminal  law  agree  that  the 
ultimate  aim  of  the  law  itself,  and  of 
punishment  in  particular,  is  the  control 
of  crime.  Beyond  this  point,  however, 
the  consensus  seems  to  break  down. 
Some  argue  that  appropriate  punishment 
should  be  defined  primarily  on  the  basist 
of  the  moral  principle  of  "just  deserts." 
Under  this  principle,  punishment  should 
be  scaled  to  the  offender's  culpability 
and  the  resulting  harms.  Thus,  if  a 
defendant  is  less  culpable,  the 
defendant  deserves  less  punishment. 
Others  argue  that  punishment  should  be 
imposed  primarily  on  the  basis  of 
practical  "crime  control"  considerations. 
Defendants  sentenced  under  this 
scheme  should  receive  the  punishment 
that  most  effectively  lessens  the 
likelihood  of  future  crime,  either  by 
deterring  others  or  incapacitating  the 
defendant. 

Adherents  of  these  points  of  view 
have  urged  the  Commission  to  choose 
between  them,  to  accord  one  primacy 
over  the  other.  Such  a  choice  would  be 
profoundly  difficult.  The  relevant 
literature  is  vast,  the  arguments  deep, 
and  each  point  of  view  has  much  to  be 
said  in  its  favor.  A  clear-cut  Commission 
decision  in  favor  of  one  of  these 
approaches  would  diminish  the  chance 
that  the  guidelines  would  find  the 
widespread  acceptance  they  need  for 
effective  implementation.  As  a  practical 
matter,  in  most  sentencing  decisions 
both  philosophies  may  prove  consistent 
with  the  same  result. 

For  now,  the  Commission  has  sought 
to  solve  both  the  practical  and 
philosophical  problems  of  developing  a 
coherent  sentencing  system  by  taking  an 
empirical  approach  that  uses  data 
estimating  the  existing  sentencing 
system  as  a  starting  point.  It  has 
analyzed  data  drawn  from  10,000 
presentence  investigations,  crimes  as 
distinguished  in  substantive  criminal 
statutes,  the  United  States  Parole 
Commission's  guidelines  and  resulting 
statistics,  and  daU  from  other  relevant 
sources,  in  order  fo  determine  which 
distinctions  are  important  in  present 
practice.  After  examination,  the 
Commission  has  accepted,  modified,  or 
rationalized  the  more  important  of  these 
distinctions. 


This  empirical  approach  has  helped 
the  Commission  resolve  its  practical 
problem  by  defining  a  list  of  relevant 
distinctions  that,  although  of 
considerable  length,  is  short  enough  to 
create  a  manageable  set  of  guidelines. 
Existing  categories  are  relatively  broad 
and  omit  many  distinctions  that  some 
may  believe  important,  yet  they  include 
most  of  the  major  distinctions  that 
statutes  and  presentence  data  suggest 
make  a  significant  difference  in 
sentencing  decisions.  Important 
distinctions  that  are  ignored  in  existing 
practice  probably  occur  rarely.  A 
sentencing  judge  may  take  this  unusual 
case  into  account  by  departing  from  the 
guidelines. 

The  Commission's  empirical  approach 
has  also  helped  resolve  its  philosophical 
dilemma.  Those  who  adhere  to  a  just 
deserts  philosophy  may  concede  that  the 
lack  of  moral  consensus  might  make  it 
difficult  to  say  exactly  what  punishment 
is  deserved  for  a  particular  crime, 
specified  in  minute  detail.  Likewise, 
those  who  subscribe  to  a  philosophy  of 
crime  control  may  acknowledge  that  the 
lack  of  sufficient,  readily  available  data 
might  make  it  difficult  to  say  exactly 
what  punishment  will  best  prevent  that 
crime.  Both  groups  might  therefore 
recognize  the  wisdom  of  looking  to  those 
distinctions  that  judges  and  legislators 
have  in  fact  made  over  the  course  of 
time.  These  established  distinctions  are 
ones  that  the  community  believes,  or 
has  found  over  time,  to  be  important 
from  either  a  moral  or  crime-control 
perspective. 

The  Commission  has  not  simply 
copied  estimates  of  existing  practice  as 
revealed  by  the  data  (even  though 
establishing  offense  values  on  this  basisN^ 
would  help  eliminate  disparity,  for  the      ) 
data  represent  averages).  Rather,  it  has     [ 
departed  from  the  data  at  different  J 

points  for  various  important  reasons.       • 
Congressional  statutes,  for  example, 
may  suggest  or  require  degaituier-oi  m 
the  case  of  the  new  drtlgTaw  that 
imposes  inpreased:^nd  mandatory 
minimum  sentences.  In  addition,  the 
data  may  reveal  incoi[»8istencies  in 
treatm^t,  suqh  as  punishing  economic 
crime  less  sev'erely  than  other 
apparently  equwalent  behavior.  ^f- 

Despite  thesepolicy-oriented 
departures  from  present  practice,  the 
guidelines  represent  an  approach  that 
begins  with,  and  builds  upon,  empirical 
data.  The  guidelines  will  not  please 
those  who  wish  the  Commission  to 
adopt  a  single  philosophical  theory  and 
then  work  deductively  to  establish  a 
simple  and  perfect  set  of  categorizations 
and  distinctions.  The  guidelines  may 
prove  acceptable,  however,  to  those 


who  seek  more  modest,  incremental 
improvements  in  the  status  quo,  who 
believe  the  best  is  often  the  enemy  of 
the  good,  and  who  recognize  that  these 
initial  guidelines  are  but  the  first  step  in 
an  evolutionary  process.  After  spending 
considerable  time  and  resources^ 
exploring  alternative  approaehes,  the 
Commission  has  developed  these 
guidelines  as  a  practical  effort  toward 
the  achievement  of  a  more  honest, 
uniform,  equitable,  and  therefore 
effective,  sentencing  system. 

4.  The  Guidelines'  Resolution  of  Major 
Issues  (Policy  Statement) 

The  guideline-writing  process  has 
required  the  Commission  to  resolve  a 
host  of  important  policy  questions, 
typically  involving  rather  evenly 
balanced  sets  of  competing 
considerations.  As  an  aid  to 
understanding  the  guidelines,  this 
introduction  will  briefly  discuss  several 
of  those  issues.  Commentary  in  the 
guidelines  explains  others. 

(a)  Real  Offense  vs.  Charge  Offense 
Sentencing 

One  of  the  most  important  questions 
for  the  Commission  to  decide  was 
whether  to  base  sentences  upon  the 
actual  conduct  in  which  the  defendant 
engaged  regardless  of  the  charges  for 
which  he  was  indicted  or  convicted 
("real  offense"  sentencing],  or  upon  the 
conduct  that  constitutes  the  elements  of 
the  offense  with  which  the  defendant 
was  charged  and  of  which  he  was 
convicted  ("charge  offense"  sentencing). 
A  bank  robber,  for  example,  might  have 
used  a  gun,  frightened  bystanders,  taken 
$50,000,  injured  a  teller,  refused  to  stop 
when  ordered,  and  raced  away 
damaging  property  during  escape.  A 
pure  real  offense  system  would  sentence 
on  the  basis  of  all  identifiable  conduct. 
A  pure  charge  offense  system  would 
overlook  some  of  the  harms  that  did  not 
constitute  statutory  elements  of  the 
offenses  of  which  the  defendant  was 
convicted. 

The  Commission  initially  sought  to 
develop  a  real  offense  system.  After  all. 
the  present  sentencing  system  is.  in  a 
sense,  a  real  offense  system.  The 
sentencing  court  (and  the  parole 
commission]  take  account  of  the  conduct 
in  which  the  defendant  actually 
engaged,  as  determined  in  a  presentence 
report,  at  the  sentencing  hearing,  or 
before  a  parole  commission  hearing 
officer.  The  Commission's  initial  efforts 
in  this  direction,  carried  out  in  the  spring 
and  early  summer  of  1986,  proved 
unproductive  mostly  for  practical 
reasons.  To  make  such  a  system  work, 
even  to  formalize  and  rationalize  the 
status  quo,  would  have  required  the 


Commission  to  decide  precisely  which 
harms  to  take  into  account,  how  to  add 
them  up,  and  what  kinds  of  procedures 
the  courts  should  use  to  determine  the 
presence  or  absence  of  disputed  factual 
elements.  The  Commission  found  no 
practical  way  to  combine  and  account 
for  the  large  number  of  diverse  harms 
arising  in  different  circumstances;  nor 
did  it  find  a  practical  way  to  reconcile 
the  need  for  a  fair  adjudicatory 
procedure  with  the  need  for  a  speedy 
sentencing  process,  given  the  potential 
existence  of  hosts  of  adjudicated  "real 
harm"  facts  in  many  typical  cases.  The 
effort  proposed  as  a  solution  to  these 
problems  required  the  use  of,  for 
example,  quadratic  roots  and  other 
mathematical  operations  that  the 
Commission  considered  too  complex  to 
be  workable,  and,  in  the  Commission's 
view,  risked  return  to  wide  disparity  in 
practice. 

The  Commission  therefore  abandoned 
the  effort  to  devise  a  "pure"  real  offense 
system  and  instead  experimented  with  a 
"modified  real  offense  system",  which  it 
published  for  public  comment  in  a 
September  1986  preliminary  draft. 

This  version  also  foundered  in  several 
major  respects  on  the  rock  of 
practicality.  It  was  highly  complex  and 
its  mechanical  rules  for  adding  harms 
(e.g..  bodily  injury  added  the  same 
punishment  irrespective  of  context] 
threatened  to  work  considerable 
unfairness.  Ultimately,  the  Commission 
decided  that  it  could  not  find  a  practical 
or  fair  and  efficient  way  to  implement 
either  a  pure  or  modified  real  offense 
system  of  the  sort  it  originally  wanted, 
and  it  abandoned  that  approach. 

The  Commission,  in  its  January  1987 
Revised  Draft  and  the  present 
guidelines,  has  moved  closer  to  a 
"charge  offense"  system.  The  system  is 
not.  however,  pure;  it  has  a  number  of 
real  elements.  For  one  thing,  the 
hundreds  of  overlapping  and  duplicative 
statutory  provisions  that  make  up  the 
federal  criminal  law  have  forced  the 
Commission  to  write  guidelines  that  are 
descriptive  of  generic  conduct  rather 
than  tracking  purely  statutory  language. 
For  another,  the  guidelines,  both  through 
specific  offense  characteristics  and 
adjustments,  take  account  of  a  number 
of  important,  commonly  occurring  real 
offense  elements  such  as  role  in  the 
offense,  the  presence  of  a  gun,  or  the 
amount  of  money  actually  taken. 

Finally,  it  is  important  not  to  overstate 
the  difference  igpractice  between  a  real 
and  a  charge  onense  system.  The 
federal  criminal  system,  in  practice, 
deals  mostly  with  drug  offenses,  bank 
robberies  and  white  collar  crimes  (such 
as  fraud,  embezzlement,  and  bribery). 
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For  the  most  part,  the  conduct  that  an 
indictment  charges  approximates  the 
real  and  relevant  conduct  in  which  the 
offender  actually  engaged. 

The  Commission  recognizes  its  system 
will  not  completely  cure  the  problems  of 
a  real  oHense  system.  It  may  still  be 
necessary,  for  example,  for  a  court  to 
determine  some  particular  real  facts  that 
will  make  a  difference  to  the  sentence. 
Yet,  the  Conmiission  believes  that  the 
instances  of  controversial  facts  will  be 
far  fewer  indeed,  there  will  be  few 
enough  so  that  the  court  system  will  be 
able  to  devise  fair  procedures  for  their 
determination.  See  United  States  v. 
Fatico,  579  F.2d  707  (2d  Cir.  1978) 
(permitting  introduction  of  hearsay 
evidence  at  sentencing  hearing  under 
certain  conditions],  on  remand,  458  F. 
Supp.  388  (E.D.N. Y.  1978).  affd,  603  F.2d 
1053  (2d  Cir.  1979)  (holding  that  the 
government  need  not  prove  facts  at 
sentencing  hearing  beyond  a  reasonable 
doubt),  cert,  denied,  444  U.S.  1073  (1980). 
The  Commission  also  recognizes  that 
a  charge  offense  system  has  drawbacks 
of  its  own.  One  of  the  most  important  is 
its  potential  to  turn  over  to  the 
prosecutor  the  power  to  determine  the 
sentence  by  increasing  or  decreasing  the 
number  (or  content)  of  the  counts  in  an 
indictment.  Of  course,  the  defendant's 
actual  conduct  (that  which  the 
prosecutor  can  prove  in  court)  imposes  a 
natural  limit  upon  the  prosecutor's 
ability  to  increase  a  defendant's 
sentence.  Moreover,  the  Commission 
has  written  its  rules  for  the  treatment  of 
multicount  convictions  with  an  eye 
toward  eliminating  unfair  treatment  that 
might  flow  from  count  manipulatioa  For 
example,  the  guidelines  treat  a  three- 
count  indictment,  each  count  of  which 
charges  sale  of  100  grams  of  heroin,  or 
theft  of  $10,000.  the  same  as  a  single- 
count  indictment  charging  sale  of  300 
grams  of  heroin  or  theft  of  $30,000. 
Further,  a  sentencing  court  may  control 
any  inappropriate  manipulation  of  the 
indictment  through  use  of  its  power  to 
depart  from  the  specific  guideline 
sentence.  Finally,  the  Commission  will 
closely  monitor  problems  arising  out  of 
count  manipulation  and  will  make 
appropriate  adjustments  should  they 
become  necessary. 


(b)  Departures 

The  new  sentencing  statute  permits  a 
court  to  depart  from  a  guideline- 
specified  sentence  only  when  it  finds 
"an  aggravating  or  mitigating 
circumstance  *  *  *  that  was  not 
adequately  taken  into  consideration  by 
the  Sentencing  Commission  *  *  *."  18 
U.S.C  3553(b).  Thus,  in  principle,  the 
Commission,  by  specifying  that  it  had 
adequately  considered  a  particular 


factor,  could  prevent  a  court  from  using 
it  as  grounds  for  departure.  In  this  initial 
set  of  guidelines,  however,  the 
Commission  does  not  so  limit  the  courts' 
departure  powers.  The  Commission 
intends  the  sentencing  courts  to  treat 
each  guideline  as  carving  out  a 
"heartland,"  a  set  of  typical  cases 
embodying  the  conduct  that  each 
guideline  de.^cribes.  When  a  court  finds 
an  atypical  case,  one  to  which  a 
particular  guideline  linguistically  applies 
but  where  conduct  significanUy  differs 
from  the  norm,  the  court  may  consider 
whether  a  departure  is  warranted. 
Section  5H1.10  (Race,  Sex,  National 
Origin,  Creed,  Religion,  Socio-Economic 
Status),  the  third  sentence  of  §  5H1.4, 
and  the  last  sentence  of  S  5K2.12,  list  a 
few  factors  that  the  court  cannot  take 
into  account  as  grounds  for  departure. 
With  those  specific  exceptions, 
however,  the  Commission  does  not 
intend  to  limit  the  kinds  of  factors 
(whether  or  not  mentioned  anywhere 
else  in  the  guidelines)  that  could 
constitute  grounds  for  departure  in  an 
unusual  case. 

The  Commission  has  adopted  this 
departure  policy  for  two  basic  reasons. 
First  is  the  difficulty  of  foreseeing  and 
capturing  a  single  set  of  guidelines  that 
encompasses  the  vast  range  of  human 
conduct  potentially  relevant  to  a 
sentencing  decision.  The  Commission 
also  recognizes  that  in  the  initiarset  of 
guidelines  it  need  not  do  so.  The 
Commission  is  a  permanent  body, 
empowered  by  law  to  write  and  rewrite 
guidelines,  with  progressive  changes, 
over  many  years.  By  monitoring  when 
courts  depart  from  the  guidelines  and  by 
analyzing  their  stated  reasons  for  doing 
so,  the  Commission,  over  time,  will  be 
able  to  create  more  accurate  guidelines 
that  specify  precisely  where  departures 
should  and  should  not  be  permitted. 

Second,  the  Commission  believes  that 
despite  the  courts'  legal  freedom  to 
depart  from  the  guidelines,  they  will  not 
do  so  very  often.  This  is  because  the 
guidelines,  offense  by  offense,  seek  to 
take  account  of  those  factors  that  the 
Commission's  sentencing  data  indicate 
make  a  significant  difference  in 
sentencing  at  the  present  time.  Thus,  for 
example,  where  the  presence  of  actual 
physical  injury  currently  makes  an 
important  difference  in  final  sentences, 
as  in  the  case  of  robbery,  assault,  or 
arson,  the  guidelines  specifically 
instruct  the  judge  to  use  this  factor  to 
augment  the  sentence.  Where  the 
guidelines  do  not  specify  an 
augmentation  or  diminution,  this  is 
generally  because  the  sentencing  data 
do  not  permit  the  Commission,  at  this 
time,  to  conclude  that  the  factor  is 


empirically  important  in  relation  to  the 
particular  offense.  Of  course,  a  factor 
(say  physical  injury)  may  nonetheless 
sometimes  occur  in  connection  with  a 
crime  (such  as  fraud)  where  it  does  not 
often  occur.  If,  however,  as  the  data 
indicate,  such  occurrences  are  rare,  they 
are  precisely  the  type  of  events  that  the 
court's  departure  powers  were  designed 
to  cover — ^unusual  cases  outside  the 
range  of  the  more  typical  offenses  for 
which  the  guidelines  were  designed.  Of 
course,  the  Commission  recognizes  that 
even  its  collection  and  analysis  of  10,000 
presentence  reports  are  an  imperfect 
source  of  data  sentencing  estimates. 
Rather  than  rely  heavily  at  this  time 
upon  impressionistic  accounts,  however, 
the  Commission  believes  it  wiser  to  wait 
and  collect  additional  data  from  our 
continuing  monitoring  process  that  may 
demonstrate  how  the  guidelines  work  in 
practice  before  further  modificatioiL 

It  is  important  to  note  that  the 
guidelines  refer  to  three  different  kinds 
of  departure.  The  first  kind,  which  will 
most  frequently  be  used,  is  in  effect  an 
interpolation  between  two  adjacent, 
numerically  oriented  guideline  rules.  A 
specific  offense  characteristic,  for 
example,  might  require  an  increase  of 
four  levels  for  serious  bodily  injury  but 
two  levels  for  bodily  injury.  Rather  than 
requiring  a  court  to  force  middle 
instances  into  either  the  "serious"  or  the 
"simple"  category,  the  guideline 
commentary  suggests  that  the  court  may 
interpolate  and  select  a  midpoint 
increase  of  three  levels.  The 
Commission  has  decided  to  call  such  an 
interpolation  a  "departure"  in  light  of 
the  legal  views  that  a  guideline 
providing  for  a  range  of  increases  in 
offense  levels  may  violate  the  statute's 
25  percent  rule  (though  others  have 
presented  contrary  legal  arguments). 
Since  interpolations  are  technically 
departures,  the  courts  )will  have  to 
provide  reasons  for  theAr  selection,  and 
it  will  be  subject  to  review  for 
"reasonableness"  on  appeal.  The 
Commission  believes,  however,  that  a 
simple  reference  by  the  court  to  the 
"mid-category"  nature  of  the  facts  will 
typically  provide  sufficient  reason.  It 
does  not  foresee  serious  practical 
problems  arising  out  of  the  application 
of  the  appeal  provisions  to  this  form  of 
departure. 

The  second  kind  involves  instances  in 
which  the  guidelines  provide  specific 
guidance  for  departure,  by  analogy  or  by 
other  numerical  or  non-numerical 
suggestions.  For  example,  the 
commentary  to  §  2G1.1  (Transportation 
for  Prostitution),  recommends  a 
downward  adjustment  of  eight  levels 
where  commercial  purpose  was  not 


involved.  The  Commission  intends  such 
suggestions  as  policy  guidance  for  the 
courts.  The  Commission  expects  that 
most  departures  will  reflect  the 
suggestions,  and  that  the  courts  of 
appeals  may  prove  more  likely  to  find 
departures  "unreasonable"  where  they 
fall  dutside  suggested  levels. 

A  third  kind  of  departure  will  remain 
unguided.  It  may  rest  upon  grounds 
referred  to  in  Chapter  5,  Part  H,  or  on 
grounds  not  mentioned  in  the  guidelines. 
While  Chapter  5.  Part  H  lists  factors  that 
the  Commission  believes  may  constitute 
grounds  for  departure,  those  suggested 
grounds  are  not  exhaustive.  The 
Commission  recognizes  that  there  may 
be  other  grounds  for  departure  that  are 
not  mentioned;  it  also  believes  there 
may  be  cases  in  which  a  departure 
outside  suggested  levels  is  warranted.  In 
its  view,  however,  such  cases  will  be 
highly  unusual. 

(cj  Plea  Agreements 

Nearly  ninety  percent  of  all  Federal 
criminal  cases  involve  guilty  pleas,  and 
many  of  these  cases  involve  some  form 
of  plea  agreement.  Some  commentators 
on  early  Commission  guideline  drafts 
have  urged  the  Commission  not  to 
attempt  any  major  reforms  of  the 
agreement  process,  on  the  grounds  that 
any  set  of  guidelines  that  threatens  to 
radically  change  present  practice  also 
threatens  to  make  the  Federal  system 
unmanageable.  Others,  starting  with  the 
same  facts,  have  argued  that  guidelines 
which  fail  to  control  and  limit  plea 
agreements  would  leave  untouched  a 
"loophole"  large  enough  to  undo  the 
good  that  sentencing  guidelines  may 
bring.  Still  other  commentators  make 
both  sets  of  arguments. 

The  Commission  has  decided  that 
these  initial  guidelines  will  not  in 
general,  make  significant  changes  in 
current  plea  agreement  practices.  The 
court  will  accept  or  reject  any  such 
agreements  primarily  in  accordance 
with  the  rules  set  forth  in  Fed.R.Crim.P. 
11(e).  The  Commission  will  collect  data 
on  the  courts'  plea  practices  and  will 
analyze  this  information  to  determine 
when  and  why  the  courts  accept  or 
reject  plea  agreements.  In  light  of  this 
information  and  analysis,  the 
Commission  will  seek  to  further  regulate 
the  plea  agreement  profess  as 
appropriate. 

The  Commission  nonetheless  expects 
the  initial  set  of  guidelines  to  have  a 
positive,  rationalizing  impact  upon  plea 
agreements  for  two  reasons.  First,  the 
guidelines  create  a  clear,  definite 
expectation  in  respect  to  the  sentence 
that  a  court  will  impose  if  a  trial  takes 
plac0.  Insofar  as  a  prosecutor  and 
defekse  attorney  seek  to  agree  about  a 
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likely  sentence  or  range  of  sentences, 
they  will  no  longer  work  in  the  dark. 
This  fact  alone  should  help  to  reduce 
irrationality  in  respect  to  actual 
sentencing  outcomes.  Second,  the 
guidelines  create  a  norm  to  which  judges 
will  likely  refer  when  they  decide 
whether,  under  Rule  11(e),  to  accept  or 
to  reject  a  plea  agreement  or 
recommendation.  Since  they  will  have 
before  them  the  norm,  the  relevant 
factors  (as  disclosed  in  the  plea 
agreement),  and  the  reason  for  the 
agreement,  they  will  find  it  easier  than 
at  present  to  determine  whether  there  is 
sufficient  reason  to  accept  a  plea 
agreement  that  departs  from  the  norm. 

{dj  Probation  and  Split  Sentences 

The  statute  provides  that  the 
guidelines  are  to  "reflect  the  general 
appropriateness  of  imposing  a  sentence 
other  than  imprisonment  in  cases  in 
which  the  defendant  is  a  first  offender 
who  has  not  been  convicted  of  a  crime 
of  violence  or  an  otherwise  serious 
offense  *  *  •."  28  U.S.C  994(j).  Under 
present  sentencing  practice,  courts 
sentence  to  probation  an 
inappropriately  high  percentage  of 
offenders  guilty  of  certain  economic 
crimes,  such  as  theft,  tax  evasion, 
antitrust  offenses,  insider  trading,  fraud, 
and  embezzlement,  that  in  the 
Commission's  view  are  "serious."  If  the 
guidelines  were  to  permit  courts  to 
impose  probation  instead  of  prison  in 
many  or  all  such  cases,  the  present 
sentences  would  continue  to  be 
ineffective. 

The  Commission's  solution  to  this 
problem  has  been  to  write  guidelines 
that  classify  as  "serious"  (and  therefore 
subject  to  mandatory  prison  sentences) 
many  offenses  for  which  probation  is 
now  frequently  given.  At  the  same  time, 
the  guidelines  will  permit  the  sentencing 
court  to  impose  short  prison  terms  in 
many  such  cases.  The  Commission's 
view  is  that  the  definite  prospect  of 
prison,  though  the  term  is  short,  will  act 
as  a  significant  deterrent  to  many  of 
these  crimes,  particularly  when 
compared  with  the  status  quo  where 
probation,  not  prison,  is  the  norm. 

More  specifically,  the  guidelines  work 
as  follows  in  respect  to  a  first  offender. 
For  offense  levels  one  through  six,  the 
sentencing  court  may  elect  to  sentence 
the  offender  to  probation  (with  or 
without  confinement  conditions)  or  to  a 
prison  term.  For  offense  levels  seven 
through  ten,  the  court  may  substitute 
probation  for  a  prison  term,  but  the 
probation  must  include  confinement 
conditions  (community  confinement  or 
intermittent  confinement).  For  offense 
levels  eleven  and  twelve,  the  court  must 
impose  at  least  one  half  the  minimum 


confinement  sentence  in  the  form  of 
prison  confinement,  the  remainder  to  be 
served  on  supervised  release  with  a 
condition  of  community  confinement. 
The  Commission,  of  course,  has  not 
dealt  with  the  single  acts  of  aberrant 
behavior  that  still  may  justify  pnobation 
at  higher  ofi^ense  levels  through 
departures. 

(ej  Multi-Count  Convictions 

The  Commission,  like  other 
sentencing  commissions,  has  found  it 
particularly  difficult  to  develop  rules  for 
sentencing  defendants  convicted  of 
multiple  violations  of  law,  each  of  which 
makes  up  a  separate  count  in  an 
indictment.  The  reason  it  is  difficult  is 
that  when  a  defendant  engages  in 
conduct  that  causes  several  harms,  each 
additional  harm,  even  if  it  increases  the 
extent  to  which  punishment  is 
warranted,  does  not  necessarily  warrant 
a  proportionate  increase  in  punishment. 
A  defendant  who  assaults  others  during 
a  fight,  for  example,  may  warrant  more 
punishment  if  he  injures  ten  people  than 
if  he  injures  one,  but  his  conduct  does 
not  necessarily  warrant  ten  times  the 
punishment.  If  it  did.  many  of  the 
simplest  offenses,  for  reasons  that  are 
often  fortuitous,  would  lead  to  life 
sentences  of  imprisonment — sentences 
that  neither  "just  deserts"  nor  "crime 
control"  theories  of  punishment  would 
find  justified. 

Several  individual  guidelines  provide 
special  instructions  for  increasing 
punishment  when  the  conduct  that  is  the 
subject  of  that  count  involves  multiple 
occurrences  or  has  caused  several 
harms.  The  guidelines  also  provide 
general  rules  for  aggravating 
punishment  in  light  of  multiple  harms 
charged  separately  in  separate  counts. 
These  rules  may  produce  occasional 
anomalies,  but  normally  they  will  permit 
an  appropriate  degree  of  aggravation  of 
punishment  when  multiple  offenses  that 
are  the  subjects  of  separate  counts  take 
place. 

These  rules  are  set  out  in  Chapter 
Three,  Part  D.  They  essentially  provide: 
(1)  When  the  conduct  involves  fungible 
items,  e.g.,  separate  drug  transactions  or 
thefts  of  money,  the  amounts  are  added 
and  the  guidelines  apply  to  the  total 
amount.  (2)  When  nonfungible  harms 
are  involved,  the  offense  level  for  the 
most  serious  count  is  increased 
(according  to  a  somewhat  diminishing 
scale)  to  reflect  the  existence  of  other 
counts  of  conviction. 

The  rules  have  been  written  in  order 
to  minimize  the  possibility  that  an 
arbitrary  casting  of  a  single  transaction 
into  several  counts  will  produce  a  longer 
sentence.  In  addition,  the  sentencing 
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court  will  have  adequate  power  to 
prevent  such  a  result  through  departures 
where  necessary  to  produce  a  mitigated 
sentence. 

(f)  Regulatory  Offenses 

Regulatory  statutes,  though  primarily 
civil  in  nature,  sometimes  contain 
criminal  provisions  in  respect  to 
particularly  harmful  activity.  Such 
criminal  provisions  often  describe  not 
only  substantive  offenses,  but  also  more 
technical,  administratively-related 
offenses  such  as  failure  to  keep  accurate 
records  or  to  provide  requested 
information.  These  criminal  statutes 
pose  two  problems.  First,  which  criminal 
regulatory  provisions  should  the 
Commission  initially  consider,  and 
second,  how  should  it  treat  technical  or 
administratively-related  criminal 
violations? 

In  respect  to  the  first  problem,  the 
Commission  found  that  it  cannot 
comprehensively  treat  all  regulatory 
violations  in  the  initial  set  of  guidelines. 
There  are  hundreds  of  such  provisions 
scattered  throughout  the  United  States 
Code.  To  find  all  potential  violations 
would  involve  examination  of  each 
individual  federal  regulation.  Because  of 
this  practical  difficulty,  the  Commission 
has  sought  to  determine,  with  the 
assistance  of  the  Department  of  Justice 
and  several  regulatory  agencies,  which 
criminal  regulatory  offenses  are 
particularly  important  in  light  of  the 
need  for  enforcement  of  the  general 
regulatory  scheme.  The  Commission  has 
sought  to  treat  these  offenses  in  these 
initial  guidelines.  It  will  address  the  less 
common  regulatory  offenses  in  the 
future. 

In  respect  to  the  second  problem,  the 
Commission  has  developed  a  system  for 
treating  technical  recordkeeping  and 
reporting  offenses,  dividing  them  into 
four  categories. 

First,  in  the  simplest  of  cases,  the 
offender  may  have  failed  to  fill  out  a 
form  intentionally,  but  without 
knowledge  or  intent  that  substantive 
harm  would  likely  follow.  He  might  fail, 
for  example,  to  keep  an  accurate  record 
of  toxic  substance  transport,  but  that 
failure  may  not  lead,  nor  be  likely  to 
lead,  to  the  release  or  improper 
treatment  of  any  toxic  substance. 
Second,  the  same  failure  may  be 
accompanied  by  a  significant  likelihood 
that  substantive  harm  will  occun  it  may 
make  a  release  of  a  toxic  substance 
more  likely.  Third,  the  same  failure  may 
have  led  to  substantive  harm.  Fourth, 
the  failure  may  represent  an  effort  to 
conceal  a  substantive  harm  that  has 
occurred. 

The  structure  of  a  typical  guideline  for 
a  regulatory  offense  is  as  follows: 


(1)  The  guideline  provides  a  low  base 
offense  level  (6)  aimed  at  the  first  type 
of  recordkeeping  or  reporting  offense.  It 
gives  the  court  the  legal  authority  to 
impose  a  punishment  ranging  from 
probation  up  to  six  months  of 
imprisonment. 

(2)  Specific  offense  characteristics 
designed  to  reflect  substantive  offenses 
that  do  occur  (in  respect  to  some 
regulatory  offenses),  or  that  are  likely  to 
occur,  increase  the  offense  level. 

(3)  A  specific  offense  characteristic 
also  provides  that  a  recordkeeping  or 
reporting  offense  that  conceals  a 
substantive  offense  will  be  treated  like 
the  substantive  offense. 

The  Commission  views  this  structure 
as  an  initial  effort.  It  may  revise  its 
approach  in  light  of  further  experience 
and  analysis  of  regulatory  crimes. 

(g)  Sentencing  Ranges 

In  determining  the  appropriate 
sentencing  ranges  for  each  offense,  the 
Commission  began  by  estimating  the 
average  sentences  now  being  served 
within  each  category.  It  also  examined 
the  sentence  specified  in  congressional 
statutes,  in  the  parole  guidelines,  and  in 
other  relevant,  analogous  sources.  The 
Commission's  forthcoming  detailed 
report  will  contain  a  comparison 
between  estimates  of  existing 
sentencing  practices  and  sentences 
under  the  guidelines. 

While  the  Commission  has  not 
considered  itself  bound  by  existing 
sentencing  practice,  it  has  not  tried  to 
develop  an  entirely  new  system  of 
sentencing  on  the  basis  of  theory  alone. 
Guideline  sentences  in  many  instances 
will  approximate  existing  practice,  but 
adherence  to  the  guidelines  will  help  to 
eliminate  wide  disparity.  For  example, 
where  a  high  percentage  of  persons  now 
receive  probation,  a  guideline  may 
include  one  or  more  specific  offense 
characteristics  in  an  effort  to  distinguish 
those  types  of  defendants  who  now 
receive  probation  from  those  who 
receive  more  severe  sentences.  In  some 
instances,  short  sentences  of 
incarceration  for  all  offenders  in  a 
category  have  been  substituted  for  a 
current  sentencing  practice  of  very  wide 
variability  in  which  some  defendants 
receive  probation  while  others  receive 
several  years  in  prison  for  the  same 
offense.  Moreover,  inasmuch  as  those 
who  currently  plead  guilty  often  receive 
lesser  sentences,  the  guidelines  also 
permit  the  court  to  impose  lesser 
sentences  on  those  defendants  who 
accept  responsibility  and  those  who 
cooperate  with  the  government. 

The  Commission  has  also  examined 
its  sentencing  ranges  in  light  of  their 
likely  impact  upon  prison  population. 


Specific  legislation,  such  as  the  new 
drug  law  and  the  career  offender 
provisions  of  the  sentencing  law.  require 
the  Commission  to  promulgate  rules  that 
will  lead  to  substantial  prison 
population  increases.  These  increases 
will  occur  irrespective  of  any  guidelines. 
The  guidelines  themselves,  insofar  as 
they  reflect  policy  decisions  made  by 
the  Commission  (rather  than  legislated 
mandatory  minimum,  or  career  offender, 
sentences),  will  lead  to  an  increase  in 
prison  population  that  computer  models, 
produced  by  the  Commission  and  the 
Bureau  of  Prisons,  estimate  at 
approximately  10  percent,  over  a  period 
of  ten  years. 

(h)  The  Sentencing  Table 

The  Commission  has  established  a 
sentencing  table.  For  technical  and 
practical  reasons  it  has  43  levels.  Each 
row  in  the  table  contains  levels  that 
overlap  with  the  levels  in  the  preceding 
and  succeeding  rows.  By  overlapping 
the  levels,  the  table  should  discourage 
unnecessary  litigation.  Both  prosecutor 
and  defendant  will  realize  that  the 
difference  between  one  level  and 
another  will  not  necessarily  make  a 
difference  in  the  sentence  that  the  judge 
imposes.  Thus,  little  purpose  will  be 
served  in  protracted  litigation  trying  to 
determine,  for  example,  whether  $10,000 
or  $11,000  was  obtained  as  a  result  of  a 
fraud.  At  the  same  time,  the  rows  work 
to  increase  a  sentence  proportionately. 
A  change  of  6  levels  roughly  doubles  the 
sentence  irrespective  of  the  level  at 
which  one  starts.  The  Commission, 
aware  of  the  legal  requirement  that  the 
maximum  of  any  range  cannot  exceed 
the  minimum  by  more  than  the  greater  of 
25  percent  or  six  months,  also  wishes  to 
permit  courts  the  greatest  possible  range 
for  exercising  discretion.  The  table 
overlaps  offense  levels  meaningfully, 
works  proportionately,  and  at  the  same 
time  preserves  the  maximum  degree  of 
allowable  discretion  for  the  judge  within 
each  level. 

Similarly,  many  of  the  individual 
guidelines  refer  to  tables  that  correlate 
amounts  of  money  with  offense  levels. 
These  tables  often  have  many,  rather 
than  a  few  levels.  Again,  the  reason  is  to 
minimize  the  likelihood  of  unnecessary 
litigation.  If  a  money  table  were  to  make 
only  a  few  distinctions,  each  distinction 
would  become  more  important  and 
litigation  as  to  which  category  an 
offender  fell  within  would  become  more 
likely.  Where  a  table  has  many  smaller 
monetary  distinctions,  it  minimizes  the 
likelihood  of  litigation,  for  the 
importance  of  the  precise  amount  of 
money  involved  is  considerably  less. 


5.  A  Concluding  Note 

The  Commission  emphasizes  that  its 
approach  in  this  initial  set  of  guidelines 
is  one  of  caution.  It  has  examined  the 
many  hundreds  of  criminal  statutes  in 
the  United  States  Code.  It  has  begun 
with  those  that  are  the  basis  for  a 
significant  number  of  prosecutions.  It 
has  sought  to  place  them  in  a  rational 
order.  It  has  developed  additional 
distinctions  relevant  to  the  application 
of  these  provisions,  and  it  has  applied 
sentencing  ranges  to  each  resulting 
category.  In  doing  so.  it  has  relied  upon 
estinMtes  of  existing  sentencing 
practices  as  revealed  by  its  own 
statistical  analyses,  based  on  simimary 
reports  of  some  40.000  convictions,  a 
sample  of  10.000  augmented  presentence 
reports,  the  parole  guidelines  and  policy 
judgments. 

The  Commission  recognizes  that  some 
will  criticize  this  approach  as^verly 
cautious,  as  representing  too  little  a 
departure  from  existing  practice.  Yet.  it 
will  cure  wide  disparity.  The 
Commission  is  a  permanent  body  that 
can  amend  the  guidelines  each  year. 
Although  the  data  available  to  it.  like  all 
data,  are  imperfect,  experience  with 
these  guidelines  will  lead  to  additional 
information  and  provide  a  firm  empirical 
basis  for  revision. 

Finally,  the  guidelines  will  apply  to 
approximately  90  percent  of  all  cases  in 
the  federal  courts.  Because  of  time 
constraints  and  the  nonexistence  of 
statistical  information,  some  offenses 
that  occur  infrequently  are  not 
considered  in  this  initial  set  of 
guidelines.  They  will,  however,  be 
addressed  in  the  near  future.  Their 
exclusiqn  from  this  initial  submission 
does  not  reflect  any  judgment  about 
their  seriousness.  The  Commission  has 
also  deferred  promulgation  of  guidelines 
pertaining  to  fines,  probation  and  other 
sanctions  for  organizational  defendants, 
with  the  exception  of  antitrust 
violations.  The  Commission  also  expects 
to  address  this  area  in  the  near  future. 

Part  B — General  Application  Principles 
§  IBl.l.  Application  Instructions 

(a)  Determine  the  guideline  section  in 
Chapter  Two  most  applicable  to  the    " 
statute  of  conviction.  See  S  lBl.2 
(Applicable  Guidelines).  The  statutory 
index  (Appendix  A)  provides  a  hsting  to 
assist  in  this  determination.  If  more  than 
one  guideline  is  referenced  for  the 
particular  statute,  select  the  guideline 
most  appropriate  for  the  conduct  of 
which  the  defendant  was  convicted. 

(b)  Determine  the  base  offense  level 
and  apply  any  appropriate  specific 
offense  characteristics  contained  in  the 
particular  guideline  in  Chapter  Two. 


(c)  Apply  the  adjustments  as 
appropriate  related  to  victim,  role,  and 
obstruction  of  justice  from  Parts  A.  B. 
and  C  of  Chapter  Three. 

(d)  If  there  are  multiple  counts  of 
conviction,  repeat  steps  one  through 
three  for  each  count.  Apply  Part  D  of 
Chapter  Three  to  group  the  various 
counts  and  adjust  the  offense  level 
accordingly. 

(e)  Apply  the  adjustment  as 
appropriate  for  the  defendant's 
acceptance  of  responsibility  from  Part  E 
of  Chapter  Three.  The  resulting  offense 
level  is  the  total  offense  level. 

(f)  Determine  the  defendant's  criminal 
history  category  as  specified  in  Part  A  of 
Chapter  Four.  Determine  from  Part  B  of 
Chapter  Four  any  other  applicable 
adjustments. 

(g)  Determine  the  guideline  range  in 
Part  A  of  Chapter  Five  that  corresponds 
to  the  total  offense  level  and  criminal 
history  category. 

(h)  For  the  particular  guideline  range, 
determine  from  Parts  B  through  G  of 
Chapter  Five  the  sentencing 
requirements  and  options  related  to 
probation,  imprisonment,  supervision 
conditions,  fines,  and  restitutioiv^ 

(i)  Refer  to  ParU  H  and  K^f  Chapter 
Five.  Specific  Offender  Chart^teristics 
and  Departures,  and  to  any  other  policy 
statements  or  commentary  in  the 
guidelines  that  might  warrant 
consideration  in  imposing  sentence. 

ComnMntary 

Application  IVotes: 

1.  The  following  are  definitions  of  terms 
that  are  used  frequently  in  the  guidelines: 

(a)  "Abducted"  means  that  a  victim  was 
forced  to  accompany  an  offender  to  a 
different  location.  For  example,  a  bank 
robber's  forcing  a  bank  teller  from  the  bank 
into  a  getaway  car  would  constitute  an 
abduction. 

(b)  "Bodily  injury"  means  any  significant 
injury:  e.g.,  an  injury  that  is  painful  and 
obvious,  or  is  of  a  type  for  which  medical 
attention  ordinarily  would  be  sought.  As  used 
in  the  guidelines,  the  definition  of  this  term  is 
somewhat  different  than  that  used  in  various 
statutes. 

(c)  "Brandished"  with  reference  to  a 
firearm  or  other  dangerous  weapon  means 
that  the  weapon  was  pointed  or  waved 
about,  or  displayed  in  a  threatej^ltg  manner. 

(d)  "Dangerous  weapon"  means  an 
instrument  capable  of  inflicting  death  or 
serious  bodily  injury. 

(e)  "Firearm"  means  any  weapon  which  is 
designed  to  or  may  readily  be  converted  to 
expel  any  projectile  by  the  action  of  an  !• 
explosive.  A  weapon,  commonly  known  as 
"BB "  or  pellet  gun,  that  uses  air  or  carbon 
dioxide  pressure  to  expel  a  projectile  is  a 
dangerous  weapon  but  not  a  firearm. 

(f)  "More  than  minimal  planning"  means 
more  planning  than  is  typical  for  commission 
of  the  offense  in  a  simple  form.  "More  than 
minimal  planning"  also  exists  if  significant 


affirmative  steps  were  taken  to  conceal  the 
offense. 

"More  than  minimal  planning"  is  deemed 
present  in  any  case  involving  repealed  acts 
over  a  period  of  time,  unless  it  is  clear  that 
eaoi  instance  was  purely  opportune. 
Consequently,  this  adjustment  will  apply 
especially  frequently  in  property  offenses. 

In  an  assault,  for  example,  waiting  to 
commit  the  offense  when  no  witnesses  were 
present  would  not  alone  constitute  more  than 
minimal  planning.  By  contrast,  luring  the 
victim  to  a  specific  location,  or  wearing  a  ski 
mask  to  prevent  identification,  would 
constitute  more  than  minimal  planning. 

In  a  commercial  burglary,  for  example, 
checking  the  area  to  make  sure  no  witnesses 
were  present  would  not  alone  constitute  more 
than  minimal  planning.  By  contrast,  obtaining 
building  plans  to  plot  a  particular  course  of 
entry,  or  disabling  an  alarm  system,  would 
constitute  more  than  minimal  planning. 

In  a  theft,  going  to  a  secluded  area  of  a 
store  to  conceal  the  stolen  item  in  one'^ 
pocket  would  not  alone  constitute  more  than 
minimal  planning.  However,  repeated 
instances  of  such  thefts  on  several  occasions 
would  constitute  more  than  minimal 
planning.  Similarly,  fashioning  a  special 
device  to  conceal  the  property,  or  obtaining 
information  on  delivery  dates  so  that  an 
especially  valuable  item  could  be  obtained, 
would  constitute  more  than  minimal 
planning. 

In  an  embezzlement,  a  single  taking 
accomplished  by  a  false  book  entry  would 
constitute  only  minimal  planning.  On  the 
other  hand,  creating  purchase  orders  to,  and 
invoices  from,  a  dummy  corporation  for 
merchandise  that  was  never  delivered  would 
constitute  more  than  minimal  planning,  as 
would  several  instances  of  taking  money, 
each  accompanied  by  false  entries. 

(g)  "OtherwisausW"  with  reference  to  a 
firearm  or  otherjmngerous  weapon  means 
that  the  conducjNnd  not  amount  to  the 
discharge  of  a  firearm  but  was  more  than 
brandishing,  displaying,  or  possessing  a 
firearm  or  other  dangerous  weapon. 

(h)  "Permanent  or  hfe-threalening  bodily 
injury"  means  injury  involving  a  substantial 
risk  of  death;  loss  or  substantial  impairment 
of  the  function  of  a  bodily  member,  organ,  or 
mental  faculty  that  is  likely  to  be  permanent: 
or  an  obvious  disfigurement  that  is  likely  to 
be  permanent. 

(il  "Physically  restrained"  means  the 
forcible  restraint  of  the  victim  such  as  by 
being  tied,  bound,  or  locked  up. 

(jl  "Serious  bodily  injury"  means  injury 
involving  extreme  physical  pain  or  the 
impairment  of  a  function  of  a  bodily  member, 
organ,  or  mental  faculty;  or  requiring  medical 
intervention  such  as  surgery,  hospitalization, 
or  physical  rehabilitation.  As  used  in  the 
guidelines,  the  definition  of  this  term  is 
somewhat  different  than  that  used  in  various 
statutes. 

2.  Definitions  or  explanations  of  terms  may 
also  appear  within  the  commentary  to 
specific  guidelines.  Such  commentary  is  not 
of  general  applicability.  The  term  "includes" 
is  not  exhaustive:  the  term  "e.g. "  is  merely 
illustrative. 


\ 
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3.  The  list  of  "Statutory  Provisions"  in  the 
Commentary  to  each  offense  guideline  does 
not  necessarily  include  every  statute  covered 
by  that  guideline.  In  addition,  some  statutes 
may  be  covered  by  more  than  one  guideline. 

S  lBl.2.  Applicable  Guidelines 

(a)  The  court  shall  apply  the  guideline 
in  Chapter  Two  (Offense  Conduct)  most 
applicable  to  the  offense  of  conviction. 
Provided,  however,  in  the  case  of 
conviction  by  a  plea  of  guilty  or  nolo 
contendere  containing  a  stipulation  that 
specifically  establishes  a  more  serious 
offense  than  the  offense  of  conviction, 
the  court  shall  apply  the  guideline  in 
such  chapter  most  applicable  to  the 
stipulated  offense. 

(b)  The  court  shall  determine  any 
applicable  specific  offense 
characteristic,  victim-related 
adjustment,  or  departure  from  the 
guidelines  attributable  to  offense 
conduct,  according  to  the  principles  in 
§  IBI.3  (Relevant  Conduct). 

Commentary 

Application  Notes: 

1.  This  section  provides  the  basic  rules  for 
determining  the  guidelines  applicable  to  the 
offense  conduct  under  Chapter  Two  (Offense 
Conduct).  As  a  general  rule,  the  court  is  to 
apply  the  guideline  covering  the  offense 
conduct  most  applicable  to  the  offense  of 
conviction.  Where  a  particular  statute 
proscribes  a  variety  of  conduct  which  might 
constitute  the  subject  of  different  guidelines, 
the  court  will  decide  which  guideline  applies 
based  upon  the  nature  of  the  offense  conduct 
charged. 

However,  there  is  a  limited  exception  to 
this  general  rule.  Where  a  stipulation  as  part 
of  a  plea  of  guilty  or  nolo  contendere 
specifically  establishes  facts  that  prove  a 
more  serious  offense  or  offenses  than  the 
offense  or  offenses  of  conviction,  the  court  is 
to  apply  the  guideline  most  applicable  to  the 
more  serious  offense  or  offenses  established. 
The  sentence  that  may  be  imposed  is  limited. 
however,  to  the  maximum  authorized  by  the 
statute  under  which  the  defendant  is 
convicted.  See  Chapter  Five.  Part  G 
(Implementing  the  Total  Sentence  of 
Imprisonment).  For  example,  if  the  defendant 
pleads  guilty  to  theft,  but  admits  the  elements 
of  robbery  as  part  of  the  plea  agreement,  the 
robbery  guideline  is  to  be  applied.  The 
sentence,  however,  may  not  exceed  the 
maximum  sentence  for  theft.  See  H.  Rep.  98- 
1017,  98th  Cong.,  2d  Sess.  99  (1984).  Similarly, 
if  the  defendant  pleads  guilty  to  one  robbery 
but  admits  the  elements  of  two  additional 
robberies  as  part  of  a  plea  agreement,  the 
guideline  applicable  to  three  robberies  is  to 
be  applied. 

The  exception  to  the  general  rule  has  a 
practical  basis.  In  cases  where  the  elements 
of  an  offense  more  serious  than  the  offense  of 
conviction  are  established  by  the  plea,  it  may 
unduly  complicate  the  sentencing  process  if 
the  applicable  guideline  does  not  reflect  the 
seriousness  of  the  defendant's  actual 
conduct.  Without  this  exception,  the  court 
would  be  forced  to  use  an  artificial  guic^line 


and  then  depart  from  it  to  the  degree  the 
court  found  necessary  based  upon  the  mQre 
serious  conduct  established  by  the  plea.  The 
probation  officer  would  first  be  required  to 
calculate  the  guideline  for  the  offense  of 
conviction.  However,  this  guideline  might 
even  contain  characteristics  that  are  difficult 
to  establish  or  not  very  important  in  the 
context  of  the  actual  offense  conduct.  As  a 
simple  example,  S  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of  Theft), 
contains  monetary  distinctions  which  are 
more  significant  and  more  detailed  than  the 
monetary  distinctions  in  S  2B3.1  (Robbery). 
Then,  the  probation  officer  might  need  to 
calculate  the  robbery  guideline  to  assist  the 
court  in  determining  the  appropriate  degree 
of  departure  in  a  case  in  which  the  defendant 
pled  guilty  to  theft  but  admitted  committing 
the  robbery.  This  cumbersome,  artificial 
procedure  is  avoided  by  using  the  exception 
rule  in  guilty  or  nolo  contendere  plea  cases 
where  it  is  applicable. 

As  with  any  plea  agreement,  the  court  must 
first  determine  that  the  agreement  is 
acceptable,  in  accordance  with  the  policies 
stated  in  Chapter  Six,  Part  B  (Plea 
Agreements).  The  limited  exception  provided 
here  applies  only  after  the  court  has 
determined  that  a  plea,  otherwise  fitting  the 
exception,  is  acceptable, 

2.  Section  lBl.2(b)  directs  the  court,  once  it 
has  determined  the  applicable  guideline  (i.e., 
the  applicable  guideline  section  from  Chapter 
Two)  under  \  lBl.2(a)  to  determine  any 
applicable  specific  offense  characteristics 
(under  that  guideline),  any  applicable  victim- 
related  adjustment  from  Chapter  Three,  Part 
A,  and  any  guideline  departures  attributable 
to  the  offense  conduct  from  Chapter  Five, 
Part  K,  using  a  "relevant  conduct"  standard, 
as  that  standard  is  defined  in  §  lBl.3,  Where 
there  is  more  than  one  base  offense  level 
within  a  particular  guideline,  the 
determination  of  the  applicable  base  offense 
level  is  treated  in  the  same  manner  as  a 
determination  of  a  specific  offense 
characteristic.  Accordingly,  the  "relevant 
conduct"  criteria  of  §  lBl.3  are  to  be  used, 
unless  conviction  under  a  specific  statute  is 
expressly  required. 

3.  In  many  instances,  it  will  be  appropriate 
that  the  court  consider  the  actual  conduct  of 
the  offender,  even  when  such  conduct  does  : 
not  constitute  an  element  of  the  offense.  As 
described  above,  this  may  occur  when  an 
offender  stipulates  certain  facts  in  a  plea 
agreement.  It  is  more  typically  so  when  the 
court  considers  the  applicability  of  specific 
offense  characteristics  within  individual 
guidelines,  when  it  considers  various 
adjustments,  and  when  it  considers  whether 
or  not  to  depart  from  the  guidelines  for 
reasons  relating  to  offense  conduct.  In  such 
instances,  the  court  should  consider  all 
conduct,  circumstances,  and  injury  relevant 
to  the  offense  (as  well  as  all  relevant  offender 
characteristics).  See  S  1B1.3  (Relevant 
Conduct). 

§  1B1.3.  Relevant  Conduct 

To  determine  the  seriousness  of  the 
offense  conduct,  all  conduct, 
circumstances,  and  injuries  relevant  to 
the  offense  of  conviction  shall  be  taken 
into  account. 


(a)  Unless  otherwise  specified  under 
the  guidelines,  conduct  and 
circumstances  relevant  to  the  offense  of 
conviction  means: 
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Acts  or  omissions  committed  or  aided  and 
abetted  by  the  defendant,  or  by  a  person  for 
whose  conduct  the  defendant  is  legally 
accountable,  that  (1)  are  part  of  the  same 
course  of  conduct,  or  a  common  scheme  or 
plan,  as  the  offense  of  conviction,  or  (2)  are 
relevant  to  the  defendant's  state  of  mind  or 
motive  in  committing  the  offense  of 
conviction,  or  (3)  indicate  the  defendant's 
degree  of  dependence  upon  criminal  activity 
for  a  livelihood. 

(b)  Injury  relevant  to  the  offense  of 
conyiction  means  harm  which  is  caused 
intentionally,  recklessly  or  by  criminal 
negligence  in  the  course  of  conduct 
relevant  to  the  offense  of  conviction. 

Commentary 

Application  Note: 

1.  In  sentencing,  the  court  should  consider 
all  relevant  offense  and  offender 
characteristics.  For  purposes  of  assessing 
offense  conduct,  the  relevant  conduct  and 
circumstances  of  the  offense  of  conviction  are 
as  follows: 

a.  conduct  directed  toward  preparation  for 
or  commission  of  the  offense  of  conviction, 
and  efforts  to  avoid  detection  and 
responsibility  for  the  offense  of  conviction; 

b.  conduct  indicating  that  the  offense  of 
conviction  was  to  some  degree  part  of  a 
broader  purpose,  scheme,  or  plan; 

c.  conduct  that  is  relevant  to  the  state  of 
mind  or  motive  of  the  defendant  in 
committing  the  crime; 

d.  conduct  that  is  relevant  to  the 
defendant's  involvement  in  crime  as  a 
livelihood. 

The  first  three  criteria  are  derived  from  two 
sources.  Rule  8(a)  of  the  Federal  Rules  of 
Criminal  Procedure,  governing  joinder  of 
similar  or  related  offenses,  and  Rule  404(b)  of 
the  Federal  Rules  of  Evidence,  permitting 
admission  of  evidence  of  other  crimes  to 
establish  motive,  intent,  plan,  and  common 
scheme.  These  rules  provide  standards  that 
govern  consideration  at  trial  of  crimes  "of  the 
same  or  similar  character,"  and  utilize 
concepts  and  terminology  familiar  to  judges, 
prosecutors,  and  defenders.  The  governing 
standard  should  be  liberally  construed  in 
favor  of  considering  information  generally 
appropriate  to  sentencing.  When  other  crimes 
are  inadmissible  under  the  Rule  404(b) 
standard,  such  crimes  may  not  be  "relevant 
to  the  offense  of  conviction"  under  the 
criteria  that  determine  this  question  for 
purposes  of  Chapter  Two;  such  crimes  would, 
however,  be  considered  in  determining  the 
relevant  offender  characteristics  to  the  extent 
authorized  by  Chapter  Three  (Adjustments), 
and  Chapter  Four  (CriiHtnal  History  and 
Criminal  Livelihood)  and  Chapter  Five,  Part 
H  (Specific  Offender  Characteristics).  This 
construction  is  consistent  with  the  existing 
rule  that  "|n]o  limitation  shall  be  placed  on 
the  information  concerning  the  background, 
character,  and  conduct  of  a  person  convicted 
of  an  offense  *  *  *  for  the  purpose  of  imposing 
an  appropriate  sentence,"  18  U.S.C.  3577,  so 


long  as  the  information  'has  sufficient  indicia 
of  reliability  to  support  its  probable 
accuracy."  United  States  v.  Marshall,  519  F. 
Supp.  751  (D,  Wis.  1981),  afrd,  719  F.2d  887 
(7th  Cir.  1983). 

The  last  of  these  criteria  is  intended  to 
ensure  that  a  judge  may  consider  at 
sentencing,  information  that,  although  not 
specifically  within  other  criteria  of  relevance, 
indicates  that  the  defendant  engages  in  crime 
for  a  living.  Inclusion  of  this  information  in 
sentencing  considerations  is  consistent  with 
28  U.S.C.  994(d)(ll). 

§  1B1.4.  Determining  the  Offense  Level 

In  determining  the  offense  level: 

(a)  Determine  the  base  offense  level 
from  Chapter  Two; 

(b)  Make  any  applicable  adjustments 
for  specific  offense  characteristics  from 
Chapter  Two  in  the  order  listed; 

(cj  Make  any  applicable  adjustments 
from  Chapter  "Three; 

(d)  Make  any  applicable  adjustments 
from  Chapter  Four,  Part  B  (Career 
Offenders  and  Criminal  Livelihood). 

Commentary 

Application  Notes: 

1.  A  particular  guideline  (in  the  base 
offense  level  or  in  a  specific  offense 
characteristic)  may  expressly  direct  that  a 
particular  factor  be  applied  only  if  the 
defendant  was  convicted  of  a  particular 
statute.  E.g.,  in  §  2K2.3,  a  base  offense  level 
of  12  is  used  "if  convicted  under  26  U.S.C. 
5861."  Unless  such  an  express  direction  is 
included,  conviction  under  the  statute  is  not 
required.  Thus,  use  of  a  statutory  reference  to 
describe  a  particular  set  of  circumstances 
does  not  require  a  conviction  under  the 
referenced  statute.  Examples  of  this  usage 
are  found  in  §  2Kl.3(b)(4)  ("if  the  defendant 
was  a  person  prohibited  from  receiving 
explosives  under  18  U.S.C.  842(i),  or  if  the 
defendant  knowingly  distributed  explosives 
to  a  person  prohibited  from  receiving 
explosives  under  18  U.S.C.  842{i),  increase  by 
10  levels  ");  and  S  2A3.4(b)(2)  ("if  the  abusive 
contact  was  accomplished  as  defined  in  18 
U.S.C.  2242,  increase  by  4  levels ").  In  such 
cases,  the  particular  circumstances  described 
are  to  be  evaluated  under  the  "relevant 
conduct"  standard  of  §  lBl.3. 

2.  Once  the  appropriate  base  offense  level 
is  determined,  all  specific  offense 
characteristics  are  to  be  applied  in  the  order 
listed, 

3.  The  offense  level  adjustments  from  more 
than  one  specific  offense  characteristic 
within  an  offense  guideline  are  cumulative 
(added  together)  unless  the  guideline 
specifies  that  only  the  greater  (or  greatest)  is 
to  be  used.  Within  each  specific  offense 
characteristic  subsection,  however,  the 
offense  level  adjustments  are  alternative; 
only  the  one  that  best  describes  the  conduct 
is  to  be  used.  E.g.,  in  §  2A2.2(b)(3),  pertaining 
to  degree  of  bodily  injury,  the  subsection  that 
best  describes  the  level  of  bodily  injury  is 
used;  the  adjustments  from  different  degrees 


of  bodily  injury  (subsections  (A),  (B)  and  (C)) 
are  not  added  together). 

4.  The  adjustments  in  Chapter  Three  that 
may  apply  include  Part  A  (Victim-Related 
Adjustments),  Part  B  (Role  in  the  Offense), 
Part  C  (Obstruction),  Part  D  (Multiple 
Counts),  and  Part  E  (Acceptance  of 
Responsibility). 

§  IBI.5.  Interpretation  of  References  to 
Other  Offense  Guidelines 

Unless  otherwise  expressly  indicated, 
a  reference  to  another  guideline,  or  an 
instruction  to  apply  another  guideline, 
refers  to  the  entire  guideline,  i.e.,  the 
base  offense  level  plus  all  applicable 
adjustments  foi^^specific  offense 
characteristics.  ' 

Commentary 

Application  Note: 

1.  References  to  other  offense  guidelines 
are  most  frequently  designated  "Cross 
References,"  but  may  also  appear  in  the 
portions  of  the  guideline  entitled  "Base 
Offense  Level"  (e.g.,  S!  2Dl.2(a)(l), 
2Hl.2(a)(2)),  or  "Specific  Offense 
Characteristics"  (e.g.,  §{  2A4,l(b)(5)(B). 
2Ql.2(b)(5)).  These  references  may  be  to  a 
specific  guideline,  or  may  be  more  general 
(e.g.,  to  the  guideline  for  the  "underiying 
offense").  Such  references  are  to  be 
construed  to  incorporate  the  specific  offense 
characteristics  as  well  as  the  base  offense 
level.  For  example,  if  the  guideline  reads  "2 
plus  the  offense  level  from  S  2A2.2 
(Aggravated  Assault),"  the  user  would 
determine  the  offense  level  from  §  2A2.2. 
including  any  applicable  adjustments  for 
planning,  weapon  use,  degree  of  injury  and 
motive,  and  then  increase  by  2  levels.  If  the 
victim  was  vulnerable,  the  adjustment  from 
!  3A1.1  (Vulnerable  Victim)  also  would 
apply. 

§  1B1.6.  Structure  of  the  Guidelines 

The  guidelines  are  presented  in 
numbered  chapters  divided  into 
alphabetical  parts.  The  parts  are  divided 
into  subparts  and  individual  guidelines. 
Each  guideline  is  identified  by  three 
numbers  and  a  letter  corresponding  to 
the  chapter,  part,  subpart  and  individual 
guideline. 

The  first  number  is  the  chapter,  the 
letter  represents  the  part  of  tlie  chapter, 
the  second  number  is  the  subpart,  and 
the  final  number  is  the  guideline.  Section 
2B1.1,  for  example,  is  the  first  guideline 
in  the  first  subpart  in  Part  B  of  Chapter 
Two.  Or,  §  3A1.2  is  the  second  guideline 
in  the  first  subpart  in  Part  A  of  Chapter 
Three.  Policy  statements  are  similarly 
identified. 

To  illustrate: 


Chapter 


Subpart 


§    3    A   1.    2 


Part 


Guideline 


§  lBl.7.  Significance  of  Commentary 

The  Commentary  that  accompanies 
the  guideline  sections  may  serve  a 
number  of  purposes.  First,  it  may 
interpret  the  gtlideline  or  explain  how  it 
is  to  be  applied.  Failure  to  follow  such 
commentary  could  constitute  an 
incorrect  application  of  the  guidelines, 
subjecting  the  sentence  to  possible 
reversal  on  appeal.  See  18  U.S.C.  3742. 
Second,  the  commentary  may  suggest 
circumstances  which,  in  the  view  of  the 
Commission,  may  warrant  departure 
from  the  guidelines.  Such  commentary  is 
to  be  treated  as  the  legal  equivalent  of  a 
policy  statement.  Finally,  the 
commentary  may  provide  background 
information,  including  factors 
considered  in  promulgating  the  guideline 
or  reasons  underlying  promulgation  of 
the  guideline.  As  with  a  policy 
statement,  such  commentary  may 
provide  guidance  in  assessing  the 
reasonableness  of  any  departure  from 
the  guidelines. 

Commentary 

Portions  of  this  document  not  labeled  as 
guidelines  or  commentary  also  express  the 
policy  of  the  Commission  or  provide  guidance 
as  to  the  interpretation  and  application  of  the 
guidelines.  These  are  to  be  construed  as 
commentary  and  thus  have  the  force  of  policy 
statements. 

In  stating  that  failure  to  follow  certain 
commentary  "could  constitute  an  incorrect 
application  of  the  guidelines,"  the 
Commission  simply  means  that  in  seeking  to 
understand  the  meaning  of  the  guidelines 
courts  likely  will  look  to  the  commentary  for 
guidance  as  an  indication  of  the  intent  of 
those  who  wrote  them.  In  such  instances,  the 
courts  will  treat  the  commentary  much  like 
legislative  history  or  other  legal  material  that 
helps  determine  the  intent  of  a  drafter. 
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CHAPTER  TWO— OFFENSE 
CONDUCT  j 

Introductory  Commentary  ' 

Chapter  Two  pertains  to  offense  conduct. 
The  chapter  is  organized  by  offenses  and 
divided  into  parts  and  related  sections  that 
may  cover  one  statute  or  many.  Each  offense 
has  a  corresponding  base  offense  level  and 
may  have  one  or  more  specific  offense 
characteristics  that  adjust  the  offense  level 
upward  or  downward.  Certain  factors 
relevant  to  the  offense  that  are  not  covered  in 
specific  guidelines  in  Chapter  Two  are  set 
forth  in  Chapter  Three.  Parts  A  (Victim- 
Related  Adjustments),  B  (Role  in  the 
Offense),  and  C  (Obstruction);  Chapter  Four, 
Part  B  (Career  Offenders  and  Criminal 
Livelihood):  and  Chapter  Five,  Part  K 
(Departures). 

Part  A — Offenses  Against  the  Person 

1.  Homicide 

§  2A1.1.  First  Degree  Murder 
(a)  Base  Offense  Level:  43. 
Commentary 

Statutory  Provision:  18  U.S.C.  1111. 
Application  Note: 

1.  The  Commission  has  concluded  that  in 
the  absence  of  capital  punishment  life 
imprisonment  is  the  appropriate  punishment 
for  the  "willful,  deliberate,  malicious,  and 
premeditated  killing"  to  which  18  U.S.C.  1111 
applies.  However,  the  same  statute  applies 
when  death  results  from  certain  enumerated 
felonies — arson,  escape,  murder,  kidnapping, 
treason,  espionage,  sabotage,  rape,  burglary, 
or  robbery.  Life  imprisonment  is  not 
necessarily  appropriate  in  all  such  situations. 
For  example,  if  in  robbing  a  bank,  the 
defendant  merely  passed  a  note  to  the  teller, 
as  a  result  of  which  she  had  a  heart  attack 
and  died,  a  sentence  of  life  imprisonment 
clearly  would  not  be  appropriate. 

If  the  defendant  did  not  cause  the  death 
intentionally  or  knowingly,  a  downward 
departure  may  be  warranted.  The  extent  of 
the  departure  should  be  based  upon  the 
defendant's  state  of  mind  (e.g.,  recklessness 
or  negligence),  the  degree  of  risk  inherent  in 
the  conduct,  and  the  nature  of  the  underlying 
offense  conduct.  However,  the  Commission 
does  not  envision  that  departure  below  that 
specified  in  S  2A1.2  (Second  Degree  Murder) 
is  likely  to  be  appropriate.  Also,  because 
death  obviously  is  an  aggravating  factor,  it 
necessarily  would  be  inappropriate  to  impose 
a  sentence  at  a  level  below  that  which  the 
guideline  for  the  underlying  offense  requires 
in  the  absence  of  death. 

BacJfground:  The  maximum  penalty 
authorized  by  statute  for  first-degree  murder 
is  death  or  life  imprisonment. 

§  2A1.2.  Second  Degree  Murder 

(a)  Base  Offense  Level:  33. 

Commentary 

Statutory  Provision:  18  U.S.C.  1111. 

Background:  The  maximum  term  of 
imprisonment  authorized  by  statute  for 
second  degree  murder  is  Ufe. 


§  2A1.3.  Voluntary  Manslaughter 

(a)  Base  Offense  Level:  25. 
Commentary 

Statutory  Provision:  18  U.S.C.  1112. 

Baclfground:  The  maximum  term  of 
imprisonment  authorized  by  statute  for 
voluntary  manslaughter  is  ten  years. 

§  2A1.4.  Involuntary  Manslaughter 

(a)  Base  Offense  Level: 

(1)  10.  if  the  conduct  was  criminally 
negligent;  or 

(2)  14,  if  the  conduct  was  reckless. 

Commentary 

Statutory  Provision:  18  U.S.C.  1112. 
Application  Notes: 

1.  "Reckless"  refers  to  a  situation  in  which 
the  defendant  was  aware  of  the  risk  created    • 
by  his  conduct  and  the  risk  was  of  such  a 
nature  and  degree  that  to  disregard  that  risk 
constituted  a  gross  deviation  from  the 
standard  of  care  that  a  reasonable  person 
would  exercise  in  such  a  situation.  The  term 
thus  includes  all,  or  nearly  all,  convictions  for 
involuntary  manslaughter  under  18  U.S.C. 
1112.  A  homicide  resulting  from  driving,  or 
similarly  dangerous  actions,  while  under  the 
influence  of  alcohol  or  drugs  ordinarily 
should  be  treated  as  reckless. 

2.  "Criminally  negligent"  refers  to  conduct 
that  involves  a  gross  deviation  from  the 
standard  of  care  that  a  reasonable  person 
would  exercise  under  the  circumstances,  but 
which  is  not  reckless.  Offenses  with  this 
characteristic  usually  will  be  encountered  as 
assimilative  crimes. 

2.  Assault 

§  2A2.1.  Assault  With  Intent  To  Conunit 
Murder;  Conspiracy  or  Solicitation  To 
Commit  Murden  Attempted  Murder 

(a)  Base  Offense  Level:  20 

(b)  Specific  Offense  Characteristics 

(1)  If  an  assault  involved  more  than 
minimal  planning,  increase  by  2  levels. 

(2)  (A)  If  a  firearm  was  discharged, 
increase  by  5  levels:  (B)  if  a  firearm  or  a 
dangerous  weapon  was  otherwise  used, 
increase  by  4  levels;  (C]  if  a  firearm  or 
other  dangerous  weapon  was 
brandished  or  its  use  was  threatened, 
increase  by  3  levels. 

(3)  If  the  victim  sustained  bodily 
injury,  increase  the  offense  level 
according  to  the  seriousness  of  the 
injury: 


Degree  of  bodily  injury 


Increase 
in  level 


(A)  Bodily  Injury Add  2. 

(B)  Serious  Bodily  Injury Add  4. 

(C)  Permanent  or  Life-Threaten-    Add  6. 
ing  Bodily  Injury. 

Provided,  however,  that  the 
cumulative  adjustments  from  (2)  and  (3) 
shall  not  exceed  9  levels. 

(4)  If  a  conspiracy  or  assault  was 
motivated  by  a  payment  or  offer  of 


money  or  other  thing  of  value,  increase 
by  2  levels. 

Commentary 

Statutory  Provisions:  18  U.S.C.  113(a), 
351(c),  (d),  373, 1113, 1116(a),  1117, 1751  (c). 
(d).  1952A(a). 

Application  Notes: 

1.  Definitions  of  "more  than  minimal 
planning,"  "firearm."  "dangerous  weapon," 
"brandished,"  "otherwise  used,"  "bodily 
injury,"  "serious  bodily  injury,"  and 
"permanent  or  life-threatening  bodily  injury" 
are  found  in  the  Commentary  to  {  IBI.I 
(Application  Instructions). 

2.  If  the  degree  of  bodily  injury  falls 
between  two  injury  categories,  use  of  the 
intervening  level  (i.e.,  interpolation)  is 
appropriate. 

Background:  This  section  applies  to  the 
offenses  of  assault  with  intent  to  commit 
murder,  conspiracy  to  commit  murder, 
solicitation  to  commit  murder,  and  attempted 
murder. 

The  maximum  term  of  imprisonment 
authorized  by  statute  for  conspiracy  to 
murder  is  life  imprisonment  (18  U.S.C.  1117). 
The  maximum  term  of  imprisonment 
authorized  by  statute  for  solicitation  to 
murder  is  twenty  years  (18  U.S.C.  373).  The 
statutes  that  prohibit  attempted  murder,  or 
assaults  with  intent  to  commit  murder,  vary 
widely  in  the  maximum  term  of  imprisonment 
authorized.  Assault  with  intent  to  commit 
murder  (18  U.S.C.  113(a))  carries  a  maximum 
authorized  term  of  twenty  years 
imprisonment.  An  attempted  assassination  of 
certain  essential  government  officials  (18 
U.S.C.  351(c))  carries  a  maximum  authorized 
term  of  life  imprisonment.  An  attempted 
murder  of  foreign  officials  (18  U.S.C.  1116(a) 
carries  a  maximum  authorized  term  of  twenty 
years  imprisonment.  An  attempt  to  commit 
murder,  other  than  an  assault  with  intent  to 
commit  murder  covered  by  18  U.S.C.  113(a), 
carries  a  maximum  term  of  three  years 
imprisonment  (18  U.S.C.  1113). 

Enhancements  are  provided  for  planning, 
weapon  use,  injury,  and  commission  of  the 
crime  for  hire.  All  of  the  factors  can  apply  in 
the  case  of  an  assault;  only  the  last  can  apply 
in  the  case  of  a  conspiracy  that  does  not 
include  an  assault;  and  none  can  apply  in  the 
case  of  a  mere  solicitation. 

§  2A2.2.  Aggravated  Assault 

(a)  Base  Offense  Level:  15 

(b)  Specific  Offense  Characteristics 

(1)  If  the  assault  involved  more  than 
minimal  planning,  increase  by  2  levels. 

(2)  (A)  If  a  firearm  was  discharged, 
increase  by  5  levels;  (B)  if  a  firearm  or  a 
dangerous  weapon  was  otherwise  used, 
increase  by  4  levels;  (C)  if  a  firearm  or 
other  dangerous  weapon  was 
brandished  or  its  use  was  threatened, 
increase  by  3  levels. 

(3)  If  the  victim  sustained  bodily 
injury,  increase  the  offense  level 
according  to  the  seriousness  of  the 
injury: 
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Degree  of  bodily  injury 


Increase  in 
level 


(A)  Bodily  Injury Add  2. 

(B)  Serious  Bodily  Injury Add  4. 

(C)  Permanent  or  Life-Threat-    Add  6. 
ening  Bodily  Injury. 


Provided,  however,  that  the 
cumulative  adjustments  from  (2)  and  (3) 
shall  not  exceed  9  levels. 

(4)  If  the  assault  was  motivated  by  a 
payment  or  offer  of  money  or  other  thing 
of  value,  increase  by  2  levels. 

Commentary 

Statutory  Provisions:  18  U.S.C.  Ill,  112, 
113(b),  (c).  (f).  114. 115(a).  (b)(1).  351(e), 
1751(e). 

Application  Notes: 

1.  "Aggravated  assault"  means  a  felonious 
assault  that  involved  (a)  a  dangerous  weapon 
with  intent  to  do  bodily  harm  (i.e.,  not  merely 
to  frighten),  or  (b)  serious  bodily  injury,  or  (c) 
an  intent  to  commit  another  felony. 

2.  Definitions  of  "more  than  minimal 
planning,"  "firearm,"  "dangerous  weapon," 
"brandished,"  "otherwise  used,"  "bodily 
injury,"  "serious  bodily  injury,"  and 
"permanent  or  life-threatening  bodily  injury," 
are  found  in  the  Commentary  to  {  iBl.l 
(Application  Instructions). 

3.  If  the  degree  of  bodily  injury  falls 
between  two  injury  categories,  use  of  the 
intervening  level  (i.e.,  interpolation)  is 
appropriate. 

4.  Assault  with  intent  to  commit  murder  is 
covered  by  §  2A2.1.  Assault  with  intent  to 
commit  rape  is  covered  by  {  2A3.1. 

Background:  This  section  applies  to  serious 
(aggravated)  assaults  where  there  is  no  intent 
to  kill.  Such  offenses  occasionally  may 
involve  planning  or  be  committed  for  hire. 
Consequently,  the  structure  follows  S  2A2.1. 

There  are  a  number  of  Federal  provisions 
that  address  varying  degrees  of  assault  and 
battery.  The  punishments  under  these 
statutes  difi'er  considerably,  even  among 
provisions  directed  to  substantially  similar 
conduct.  For  example,  if  the  assault  is  upon 
certain  Federal  officers  "while  engaged  in  or 
on  account  of  *  *  *  official  duties,"  the 
maximum  term  of  imprisonment  under  18 
U.S.C.  Ill  is  three  years.  If  a  dangerous 
weapon  is  used  in  the  assault  on  a  federal 
officer,  the  maximum  term  of  imprisonment  is 
ten  years.  However,  if  the  same  weapon  is 
used  to  assault  a  person  not  otherwise 
specifically  protected,  the  maximum  term  of 
imprisonment  under  18  U.S.C.  113(c)  is  five 
years.  If  the  assault  results  in  serious  bodily 
injury,  the  maximum  term  of  imprisonment 
under  18  U.S.C.  113(f)  is  ten  years,  unless  the 
injury  constitutes  maiming  by  scalding, 
corrosive,  or  caustic  substances  under  18 
U.S.C.  114,  in  which  case  the  maximum  term 
of  imprisonment  is  twenty  years. 

§  2A2.3.  Muior  Assault 

(a)  Base  Offense  Level: 

(1)  6,  if  the  conduct  involved  striking, 
beating,  or  wounding;  or 

(2)  3,  otherwise. 


Commentary 

Statutory  Provisions:  18  U.S.C.  Ill,  112, 
113(d),  113(e).  115(a),  115(b)(1),  351(e),  1751(e). 
Application  Notes: 

1.  "Minor  assault"  means  a  misdemeanor 
assault,  or  a  felonious  assault  not  covered  by 
S  2A2.2.  '' 

2.  "Striking,  beating,  or  wounding"  means 
conduct  sufficient  to  violate  18  U.S.C.  113(d). 

Background:  Minor  assault  and  battery  are 
covered  in  this  section.  The  distinction  for 
striking,  beating,  or  wounding  reflects  the 
statutory  distinction  found  in  IB  U.S.C.  113 
(d)  and  (e). 

3.  Criminal  Sexual  Abuse 

§  2A3.1.  Criminal  Sexual  Abuse; 
Attempt  or  Assault  with  the  Intent  to 
Conunit  Criminal  Sexual  Abuse 

(a)  Base  Offense  Level:  27 

(bj  Specific  Offense  Characteristics 

(1)  If  the  criminal  sexual  abuse  was 
accomplished  as  defined  in  18  U.S.C. 
2241  (including,  but  not  limited  to,  the 
use  or  display  of  any  dangerous 
weapon),  increase  by  4  levels. 

(2)  (A)  If  the  victim  had  not  attained 
the  age  of  twelve  years,  increase  by  4 
Itvels;  otherwise,  (B)  if  the  victim  was 
under  the  age  of  sixteen,  increase  by  2 
levels. 

(3)  If  the  victim  was  in  the  custody, 
care,  or  supervisory  control  of  the 
defendant,  was  a  corrections  employee, 
or  a  person  held  in  the  custody  of  a 
correctional  facility,  increase  by  2 
levels. 

(4)  (A)  If  the  victim  sustained 
permanent  or  life-threatening  bodily 
injury,  increase  by  4  levels;  (B)  if  the 
victim  sustained  serious  bodily  injury, 
increase  by  2  levels. 

(5)  If  the  victim  was  abducted, 
increase  by  4  levels. 

Commentary 

Statutory  Provisions:  18  U.S.C.  2241,  2242. 
Application  Notes: 

1.  "Permanent  or  life-threatening  bodily 
injury,"  "serious  bodily  injury,"  and 
"abducted"  are  defined  in  the  Commentary  to 
§  iBl.l  (Application  Instructions). 

2.  "Accomplished  as  defined  in  18  U.S.C. 
2241"  means  accomplishad  by  force,  threat, 
or  other  means  as  defined  in  18  U.S.C.  2241 
(a)  or  (b)  (i.e.,  by  using  force  against  that 
person;  by  threatening  or  placing  that  other     K 
person  in  fear  that  any  person  will  be  subject  ^ 
to  death,  serious  bodily  injury,  or  kidnapping; 
by  rendering  the  victim  unconscious;  or  by 
administering  by  force  or  threat  of  force,  or 
without  the  knowledge  or  permission  of  the 
victim,  a  drug,  intoxicant,  or  other  similar 
substance  and  thereby  substantially 
impairing  the  ability  of  the  victim  to  appraise 
or  control  conduct). 

Background:  Sexual  offenses  addressed  in 
this  section  are  crimes  of  violence.  Because 
of  their  dangerousness,  attempts  are  treated 
the  same  as  completed  acts  of  criminal 
sexual  abuse.  The  maximum  term  of 
imprisonment  authorized  by  statute  is  life 


imprisonment.  The  base  offense  level 
represents  sexual  abuse  as  set  forth  in  18 
U.S.C.  2242.  An  enhancement  is  provided  for 
use  of  force,  thread  of  death,  serious  bodily 
injury,  kidnapping,  or  certain  other  means  as 
defined  in  18  U.S.C.  2241.  This  includes  any 
use  or  threatened  use  of  a  dangerous  weapon. 

An  enhancement  is  provided  when  the 
victim  is  less  than  sixteen  years  of  age.  An 
additional  enhancement  is  provided  where 
the  victim  is  less  than  twelve  years  of  age. 
Any  criminal  sexual  abuse  with  a  child  less 
than  twelve  years  of  age,  regardless  of 
"consent,"  is  governed  by  S  2A3.1. 

An  enhancement  for  a  custodial 
relationship  between  defendant  and  victim  is 
also  provided.  Whether  the  custodial 
relationship  is  temporary  or  permanent,  the 
defendant  in  such  a  case  is  a  person  the 
victim  trusts  or  to  whom  the  victim  is 
entrusted.  This  represents  the  potential  for 
greater  and  prolonged  psychological  damnge. 
Also,  an  enhancement  is  provided  where  the 
victim  was  an  inmate  of,  or  a  person 
employed  in,  a  correctional  facility.  Finally, 
enhancements  are  provided  for  serious 
physical  injury  and  abduction. 

§  2A3.2.  Criminal  Sexual  Abuse  of  a 
Minor  (Statutory  Rape)  or  Attempt  To 
Commit  Such  Acts 

(a)  Base  Offense  Level:  15. 

(b)  Specific  Offense  Characteristic. 
(1)  If  the  victim  was  in  the  custody. 

care,  or  supervisory  control  of  the 
defendant,  increase  by  1  level. 

Commentary 

Statutory  Provision:  18  U.S.C.  2243. 

Application  Note: 

1.  If  the  defendant  committed  the  criminal 
sexual  act  in  furtherance  of  a  commercial 
scheme  such  as  pandering,  transporting 
persons  for  the  purpose  of  prostitution,  or  the 
production  of  pornography,  an  upward 
departure  may  be  warranted.  See  Chapter 
Five,  Part  K  (Departures). 

Background:  This  section  applies  to 
statutory  rape,  i.e.,  sexual  acts  that  would  be 
lawful  but  for  the  victim's  incapacity  to  give 
lawful  consent.  It  is  assumed  that  at  least  a 
four-year  age  difference  exists  between  the 
victim  and  the  defendant,  as  specified  in  18 
U.S.C.  2243.  An  enhancement  is  provided  for 
a  defendant  who  victimizes  a  minor  under  his 
supervision  or  care. 

I  2A3.3.  Criminal  Sexual  Abuse  of  a 
Ward  (Statutory  Rape)  or  Attempt  To 
Commit  Such  Acts 

(a)  Base  Offense  Level:  9. 
Commentary 

Statutory  Provision:  18  U.S.C.  2243. 

Application  Note: 

1.  A  ward  is  a  person  in  official  detention 
under  the  custodial,  supervisory,  or 
disciplinary  authority  of  the  defendant. 

Background:  The  offense  covered  by  this 
section  is  a  misdemeanor.  The  maximum 
term  of  imprisonment  authorized  by  statute  is 
one  year. 


Federal  Register  /  Vol.  52.  No.  224  /  Friday.  November  20.  1987  /  Notices 


§  2A3.4.  Abusive  Sexual  Contact  or 
Attempt  To  Commit  Abusive  Sexu^ 
Contact 

(a)  Base  Offense  Level:  6. 

(b)  Specific  Offense  Characteristics. 

(1)  If  the  abusive  sexual  contact  was 
accomplished  as  defined  in  18  U.S.C. 
2241  (including,  but  not  limited  to,  the 
use  or  display  of  any  dangerous 
weapon),  increase  by  9  levels. 

(2)  If  the  abusive  sexual  contact  was 
accomplished  as  defined  in  18  U.S.C. 
2242.  increase  by  4  levels. 


Commenlaiy 

Statutory  Prvvisions:  18  U.S.C.  2244,  2245. 
Application  Notes: 

1.  "Accomplished  as  defined  in  18  U.S.C. 
2241"  means  accomplished  by  force,  threat, 
or  other  means  as  defined  in  18  U.S.C.  2241 
(a)  or  (b)  (i.e.,  by  using  force  against  that 
person:  by  threatening  or  placing  that  other 
person  in  fear  that  any  person  will  be  subject 
to  death,  serious  bodily  injury,  or  kidnapping: 
by  rendering  the  victim  unconscious:  or  by 
administering  by  force  or  threat  of  force,  or 
without  the  knowledge  or  permission  of  the 
victim,  a  drug,  intoxicant,  or  other  similar 
substance  and  thereby  substantially 
Impairing  the  ability  of  the  victim  to  appraise 
or  control  conduct). 

2.  "Accomplished  as  defined  in  18  U.S.C. 
2242"  means  accomplished  by  threatening  or 
placing  the  victim  in  fear  (otiier  than  by 
threatening  or  placing  the  victim  in  fear  that 
any  person  will  be  subjected  to  death,  serious 
bodily  injury,  or  kidnapping);  or  when  the 
victim  is  incapable  of  appraising  the  nature  of 
the  conduct  or  physically  incapable  of 
declining  participation  in,  or  communicating 
unwillingness  to  engage  in.  that  sexual  act. 

Background:  This  section  covers  abusive 
sexual  contact  not  amounting  to  criminal 
sexual  abuse  (criminal  sexual  abuse  is 
covered  under  §  2A3.1-3.3).  Enhancements 
are  provided  for  the  use  of  force  or  threats. 
The  maximum  term  of  imprisonment 
authorized  by  statute  for  offenses  covered  in 
this  section  is  five  years  (if  accomplished  as 
defined  in  18  U.S.C.  2241).  three  years  (if 
accomplished  as  defined  in  18  U.S.C.  2242), 
and  six  months  otherwise.  The  base  offense 
level  applies  to  conduct  that  is  consensual. 

4.  Kidnapping.  Abduction,  or  Unlawoful 
Restraint 

§  2A4.1.  Kidnapping,  Abduction. 
Unlawful  Restraint 

(a)  Base  Offense  Level:  24. 

(b)  Specific  Offense  Characteristics. 

(1)  If  a  ransom  demand  or  a  demand 
upon  government  was  made,  increase  by 
6  levels. 

(2)  (A)  If  the  victim  sustained        j 
permanent  or  Hfe-threatening  bodily 
injury,  increase  by  4  levels:  (B)  if  the 
victim  sustained  serious  bodily  injury, 
increase  by  2  levels. 

(3)  If  a  dangerous  weapon  was  used, 
increase  by  2  levels. 


(4)  (A)  If  the  victim  was  not  released 
before  thirty  days  had  elapsed,  increase 
by  2  levels, 

(B)  If  the  victim  was  not  released 
before  seven  days  had  elapsed,  increase  . 
by  1  level, 

(C)  If  the  victim  was  released  before 
twenty-four  hours  had  elapsed,  decrease 
by  1  level. 

(5)  If  the  victim  was  kidnapped, 
abducted,  or  unlawfully  restrained  to 
facilitate  the  commission  of  another 
offense:  (A)  Increase  by  4  levels;  or  (B)  if 
the  result  of  applying  this  guideline  is 
less  than  that  resulting  from  application 
of  the  guideline  for  such  other  offense, 
apply  the  guideline  for  such  other 
offense, 

Conunentary 

Statutory  Provisions:  18  U.S.C  115(b)(2), 
351  (b),  (d),  1201, 1203, 1751(b). 
Application  Notes: 

1.  Definitions  of  "serious  bodily  injury"  and 
"permanent  or  life-threatening  bodily  injury" 
are  found  in  the  Commentary  to  §  IBI.I 
(Application  Instructions). 

2.  "A  dangerous  weapon  was  used"  means 
that  a  firearm  was  discharged,  or  a  "firearm" 
or  "dangerous  weapon"  was  "otherwise 
used"  (as  defined  in  the  Commentary  to 

S  IBl.l  (Application  Instructions)). 

3.  For  the  purpose  of  subsection  (b)(4)(C), 
"released"  includes  allowing  the  victim  to 
escape  or  turning  him  over  to  law 
enforcement  authorities  without  resistance. 

Background:  Federal  kidnapping  cases 
generally  encompass  three  categories  of 
conduct:  Limited  duration  kidnapping  where 
the  victim  is  released  unharmed;  kidnapping 
that  occurs  as  part  of  or  to  facilitate  the 
commission  of  another  offense  (often,  sexual 
assault);  and  kidnapping  for  ransom  or 
political  demand. 

The  guideline  contains  an  adjustment  for 
the  length  of  lime  that  the  victim  was 
detained.  The  adjustment  recognizes  the 
increased  suffering  involved  in  lengthy 
kidnappings  and  provides  an  incentive  to 
release  the  victim. 

An  enhancement  is  provided  when  the 
offense  is  committed  for  ransom  or  to 
facilitate  the  commission  of  another  offense. 
Should  the  application  of  this  guideline  result- 
in  a  penalty  less  than  the  result  achieved  by 
applying  the  guideline  for  the  underlying 
offense,  apply  the  guideline  for  the  underlying 
offense  (e.g.,  S  2A3.1,  Criminal  Sexual 
Abuse). 

§  2A4.2.  Demanding  or  Receiving 
Ransom  Money 

(a)  Base  Offense  Level:  23. 

Commentary 

Statutory  Provisions:  18  U.S.C.  876,  877. 
1202. 

Background:  This  section  specifically 
includes  conduct  prohibited  by  18  U.S.C 
1202.  requiring  that  ransom  money  be 
received,  possessed,  or  disposed  of  with 
knowledge  of  its  criminal  origins.  The  actual' 
demand  for  ransom  under  these 
circumstances  is  reflected  in  §  2A4.1.  This 


section  additionally  includes  extortionate 
demands  through  the  use  of  the  United  States 
Postal  Service,  behavior  proscribed  by  18 
U.S.C.  87ft-«77. 

5.  Air  Piracy 

S  2A5.1.  Aircraft  Piracy  or  Attempted 
Aircraft  Piracy 

(a)  Base  Offense  Level:  38. 

(b)  Specific  Offense  Characteristic. 
(1)  If  death  resulted,  increase  by  5 

levels. 

Commentary 

Statutory  Provision:  49  U.S.C.  1472  (i),  (n). 

Background:  This  section  covers  aircraft 
piracy  both  within  the  special  aircraft 
jurisdiction  of  the  United  States,  49  U.S.C 
1472(i),  and  aircraft  piracy  outside  that 
jurisdiction  when  the  defendant  is  later  found 
in  the  United  States,  49  U.S.C.  1472(n). 
Seizure  of  control  of  an  aircraft  may  be  by 
force  or  violence,  or  threat  of  force  or 
violence,  or  by  any  other  form  of 
intimidation.  The  presence  of  a  weapon  is 
assumed  in  the  base  offense  level. 

§  2A5.2.  Interference  With  Flight  Crew 
Member  or  Flight  Attendant 

(a)  Base  Offense  Level  (Apply  the 
greatest):  (1)  30,  if  the  defendant 
intentionally  endangered  the  safety  of 
the  aircraft  and  passengers;  or 

(2)  18.  if  the  defendant  recklessly 
endangered  the  safety  of  the  aircraft  and 
passengers;  or 

(3)  if  an  assault  occurred,  the  offense 
level  from  the  most  analogous  assault 
guideline,  §§  2A2.1-2A2.4;  or 

(4)9. 
Commentary 

Statutory  Provision:  49  U.S.C.  1472  (c),  (j). 

Application  Note: 

1.  If  an  assault  occurred,  apply  the  most 
analogous  guideline  from  Part  A,  Subpart  2 
(Assault)  if  the  offense  level  under  that 
guideline  is  greater. 

Background:  An  adjustment  is  provided 
where  the  defendant  intentionally  or 
recklessly  endangered  the  safety  of  the 
aircraft  and  passengers.  The  offense  of 
carrying  a  weapon  aboard  an  aircraft,  which 
is  proscribed  by  49  U.S.C.  1472(1),  is  covered 
in  §  2K1.5  (Possessing  Dangerous  Weapons 
or  Materials  While  Boarding  an  Aircraft). 

6.  Threatening  Communications 

§  2A6.1.  Threatening  Communications 

(a)  Base  Offense  Level:  12.  , 

(b)  Specific  Offense  Characteristics.      : 

(1)  If  the  defendant  engaged  in  any  | 
conduct  evidencing  an  intent  to  carry  ; 
out  such  threat,  increase  by  6  levels.         \ 

(2)  If  specific  offense  characteristic 
§  2A6.1(b)(l)  does  not  apply,  and  the 
defendant's  conduct  involved  a  single       : 
instance  evidencing  little  or  no 
deliberation,  decrease  by  4  levels.  ' 
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Commentary 

Statutory  Provisions:  18  U.S.C.  871. 878, 
877,  878(a),  87». 

Application  Note: 

1.  The  Commission  recognises  that  tkia 
offense  includes  a  particularly  wide  range  of 
conduct  and  that  it  is  nof  possrWe  to  fnchide 
all  of  the  potentianji  refevimt  circiMnstances 
in  the  offense  levci  Factois  sot  incorpcrated 
in  the  gkudeline  may  be  coB«i(iere<i  by  the 
court  in  determining  whether  a  depvturc 
from  the  guidelines  is  warranted.  See  Chapter 
Five,  Part  K  (Departures^, 

Background:  ThesK  statutes  cover  a  wide 
range  of  comftrct,  the  seriousness  of  which 
depends  upon  the  defendant's  intent  and  the 
likelihood  that  the  defendant  would  carry  out 
the  threat.  The  specific  offense 
characteristics  are  mtenderf  to  distiugnreh 
such  cases. 

Part  B— Offmses  fcivolving  Praperty 

1.  Theft.  EmbezzlemenL  Receipt  of 
Stolen  Property,  and  Property 
Destruction 

IntroaDdoTy  Cuiuiiieutury 

These  sections  addtesa  the  most  basic 
forms  of  property  ofEtnses;  Theft, 
embezzlement,  traosactioos  in  stolea  goods, 
and  simple  property  damage  or  destnictiao. 
(Arson  is  dealt  with  separately  in  Part  K, 
Offenses  btroWing  Public  Ontei  and  Safety.) 
These  guidelines  apply  to  offenses 
prosecuted  under  a  wide  variety  of  federal 
statutes,  as  well  u  offenses  that  arise  under 
the  Assimilative  Criooes  Act. 

§  2B1.].  Larceay,  EnbezzlenKiit,  and 
Other  FerBW  of  Theft 

(a)  Base  Offense  Level:  4. 

(b)  Specific  Offense  Characteristics, 
(1)  If  the  value  of  the  property  taken 

exceeded  $100.  increase  the  offense 
level  as  follows: 

ifiQ-  Increase  in 

level 

(A)  $100  or  lea«„ No  incrcaae. 

(B)  $101  to  $li)00 Add  1. 

(C)  $1,001  to  $2,000 Add  2. 

(D)  $2,001  to  $5,000 Add  3, 

(E)  $5,001  to  $10i)00 Add  4. 

(K)  $10,001  to  $2a000 Add  5, 

(G)  $20,001  to  $50,000 Add  6, 

(M)  $50,001  to  $100,000 Add  7, 

(I)  $100,001  lo$2CO,000 Add  8. 

(})  $2oao(n  tossooow Add  9. 

(K)  $500,001  to  SUOEMUNn Add  la 

(L)  $l,000iX>l  »oS2J)«)j000 Add  11. 

(M)  $2,000,001  to  $5«»,000__  Add  12. 
(N)  Over  $5,00a000 Add  IX 


(2)  If  a  firearm,  destructive  device,  or 
controlled  substance  was  taken, 
increase  by  1  level;  but  if  the  resulting 
offense  level  is  less  than  7.  increase  to 
level  7, 

(3)  If  the  theft  was  from  the  person  of 
another,  hicrease  by  2  levels. 

(4)  If  the  offense  involved  mwe  than 
minimal  planning,  increase  by  2  levels. 
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(5)  If  undelrveird  United  States  mail 
was  taken,  and  the  offense  level  as 
determined  above  is  less  than  level  6, 
increase  to  level  6, 

(6)  If  the  offense  involved  organized 
criminal  activity,  and  the  offense  level 
as  determined  above  is  less  than  level 
14.  increase  to  lerel  14. 

Commentary 

Statutory  ProyiswoK  18  U.S.C  641. 856, 
657,  659, 1702, 1708,  2113(b),  2312,  2317. 
Application  Note*: 

1.  "More  than  minimal  plaoniac"  "id 
"firearm"  are  defined  in  the  Cosuiiesrtary  to 
§  IBI.I  (Application  Instructions). 
"Destructive  device"  is  defined  in  the 
Commentary  to  1 2K1.4  (Arson;  Property 
Damage  by  Use  of  Explowves). 

2.  Los*  is  to  be  based  upon  replacement 
cost  to  the  victim  or  market  value  of  the 
property,  whichever  is  greater. 

3.  The  loss  need  not  be  determined  with 
precision  and  may  be  inferred  from  my 
reasonably  reliable  informatioa  available, 
including  the  scope  of  the  operatiaB. 

4.  The  loaa  includes  any  imawlhorized 
charges  made  with  stolen  credit  cards,  but  in 
no  event  leas  than  $100  per  card.  See 
Commentary  to  H  2X1.1  (Attempts)  and 
2F1.1  (Fraud). 

5.  Controlled  substances  should  be  valued 
at  their  estimated  street  valne. 

6.  "Undelivered  United  States  mail"  means 
mail  that  has  not  actually  beea  received  by 
the  addressee  or  his  agent  (e.g.,  it  includes 
mail  that  is  in  the  addressee's  mail  box). 

7.  "fttmj  the  person  of  another^  refers  to 
property,  taken  without  the  use  of  ftjrce,  that 
was  being  held  by  another  person  or  was 
within  arms'  reach.  Examples  include  pick- 
pocketing or  non-forcible  purse-snatching, 
such  as  the  theft  of  a  puise  froK  a  shoppir^ 
cart. 

8.  "Organized  criminal  activity"  refers  to 
operations  such  as  car  theft  rings  or  "chop 
shops,"  where  tfie  scope  of  the  activity  is 
clearly  significant. 

Background:  The  value  of  property  taken 
plays  an  important  role  in  determining 
sentences  for  theft  offenses,  because  it  is  an 
indicator  of  both  the  harm  to  the  victim  and 
the  gain  to  the  defendant.  Because  of  the 
structure  of  the  Sentencing  Table  (5  5A1.I1. 
subsection  (b)(1)  results  in  an  overiapping 
range  of  enhancements  based  on  the  loss 
from  the  theft. 

The  guidelines  proride  an  enhancement  for 
more  than  minimal  ptarming,  w^ich  includes 
most  offense  behavior  involving  affnroative 
acts  on  multiple  occasroirs.  Planning  and 
repeated  acts  are  indicative  of  an  intention 
and  potential  to  do  considerable  harm.  Also, 
planning  is  often  related  to  increased 
difficulties  of  detection  and  proof. 

Consistent  with  statutory  distinctions,  an 
increased  minimum  offense  level  is  provided 
for  the  theft  of  undeKvered  mail.  Theft  of 
undelivered  mail  interferes  with  a 
governmental  function,  and  the  scope  of  the 
theft  may  be  difficult  to  ascertain. 

Studies  show  that  stolen  firearms  are  used 
disproportionately  in  the  commfssion  of 
crimes.  The  guidelines  provide  an 
enhancement  for  theft  of  a  firearm  to  ensure 


that  some  amount  of  imprisonment  is 
required.  An  enhancement  is  also  provided 
when  coBtroUed  substances  are  takes.  Such 
thefts  may  involve  a  greater  risk  sf  violence, 
as  well  as  a  likelihood  that  the  substance  will 
be  abused. 

Theft  from  the  person  of  another,  such  as 
pickpocketing  or  non-fordbie  purse- 
snatching,  receives  an  enhanced  sentence 
because  of  the  increased  risk  of  physical 
injury.  This  guideline  does  not  include  an 
enhancement  for  thefts  from  the  person  by 
means  of  force  or  fear;  such  crimes  are 
robberies. 

A  minimum  offense  level  of  14  is  provided 
for  organised  criminal  activity,  Le.. 
operations  such  as  car  theft  rings  or  "chop 
shops,"  where  the  scope  of  the  activity  is 
cleariy  significant  but  difficult  to  estimate. 
The  guideline  is  structured  so  that  if  reliable 
information  enables  the  court  to  estimate  a 
volume  of  property  loss  that  would  result  in  a 
higher  offense  level,  the  higher  offense  level 
would  govern. 

§  2B1.2.  Receiving  Stolen  Property 

(a)  Base  Offense  Level:  4 

(b)  Specific  Offense  Characteristics 
(1)  If  the  vahie  of  the  property  taken 

exceeded  $100.  increase  by  the 
corresponding  ninnber  of  levels  trom  the 
table  in  §  2B1.1. 

(2)(A)  If  the  offense  was  committed  by 
a  person  in  the  business  of  selling  stolen 
property,  increase  by  4  levels;  or 

(B)  If  the  offense  involved  more  than 
minimal  planning,  increase  by  2  levels. 

(3)  If  the  property  induded  a  firearm, 
destructive  device,  or  controlled 
substance,  increase  by  I  level;  but  if  the 
resulting  ofTense  level  is  less  than  7, 
increase  to  7. 

(4)  If  the  offense  involved  organized 
criminal  activity,  and  the  offense  level 
as  determined  above  is  less  than  level 
14,  increase  to  level  14. 

Commentary 

Statutory  Provisiona:  18  U.S.C  553(aKl). 
659.  662. 1708,  2312-2317. 
Application  Notes: 

1.  If  the  defendant  is  convicted  of 
transporting  stolen  property,  either  5  2B1.1  or 
this  guideline  would  apply,  depending  opon 
whether  the  defendant  stole  the  property. 

2.  "More  than  minimal  planning"  and 
"firearm"  are  defined  in  the  Commentary  to 
§  iBl.l  (Application  Instructions). 
"Destructive  device"  is  defined  in  the 
Commentary  to  1 2K1.4  (Arson;  Property 
Damage  by  Use  of  Explosives). 

3.  For  consistency  with  $  2B1.1,  it  is  the 
Commission's  intent  that  specific  offense 
characteristic  (bK3)  be  applied  before  (b)(Z). 

4.  Valuation  of  property  is  discussed  in  the 
Commentary  to  1 2B1.1. 

Background:  The  treatment  accorded 
receiving  stolen  property  parallels  that  given 
theft.  Persons  who  receive  stolen  property  for 
resale  receive  a  sentence  enhancement 
because  the  amount  of  property  is  likely  to 
underrepresent  the  scope  of  their  criminality 
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and  the  extent  to  which  they  encourage  or 
facilitate  other  crimes. 

§  2B1.3.  Property  Damage  or  Destruction 
(Other  than  by  Arson  or  Explosives) 

(a)  Base  Offense  Level:  4. 

(b)  Specific  Offense  Characteristics. 

(1)  If  the  amount  of  the  property 
damage  or  destruction,  or  the  cost  of 
restoration,  exceeded  $100.  increase  by 
the  corresponding  number  of  levels  from 
the  table  in  §  2B1.1. 

(2)  If  the  offense  involved  more  than 
minimal  planning,  increase  by  2  levels. 

(3)  If  undelivered  United  States  mail 
was  destroyed,  and  the  ofl^ense  level  as 
determined  above  is  less  than  level  6. 
increase  to  level  6. 

Commentary 

Statutory  Provisions:  18  U.S.C.  1361. 1363. 
1702. 1703  (if  vandalism  or  malicious 
mischief,  including  destruction  of  mail  is 
involved).  Arson  is  treated  separately  in  Part 
fC  Offenses  Involving  Public  Order  and 
Safety. 

Application  Notes: 

1.  "More  than  minimal  planning"  is  defined 
in  the  Commentary  to  $  iBl.l  (Application 
Instructions). 

2.  Valuation  of  property  is  discussed  in  the 
Commentary  to  §  2B1.1  (Larceny. 
Embezzlement,  and  Other  Forms  of  Theft). 

3.  "Undelivered  United  States  mail"  means 
mail  that  has  not  been  received  by  the 
addressee  or  his  agent  (e.g.,  it  includes  mail 
that  is  in  the  addressee's  mailbox). 

4.  In  some  cases,  the  monetary  value  of  the 
property  damaged  or  destroyed  may  not 
adequately  reflect  the  extent  of  the  harm 
caused.  For  example,  the  destruction  of  a 
$500  telephone  line  may  cause  an  interruption 
in  service  to  thousands  of  people  for  several 
hours.  In  such  instances,  an  upward 
departure  would  be  warranted. 

2.  Burglary  and  Trespass 

§  2B2.1.  Burglary  of  a  Residence 

(a)  Base  Offense  Level:  17. 

(b)  Specific  Offense  Characteristics. 

(1)  If  the  offense  involved  more  than 
minimal  planning,  increase  by  2  levels. 

(2)  If  the  value  of  the  property  taken 
or  destroyed  exceeded  $2,500,  increase 
the  offense  level  as  follows: 


,  „.  Increase  in 

^»  level 

(A)  $2,500  or  less No  increase. 

(B)  $2,501  to  $10,000 Add  1. 

(C)  $10,001  to  $50,000 Add  2. 

(D)  $50,001  to  $250.000 Add  3. 

(E)  $250,001  to  $1,000,000 Add  4. 

(F)  $1,000,001  to  $5,000,000 Add  5. 

(G)  More  than  $5.000.000 Add  6. 


(3)  If  obtaining  a  Hrearm,  destructive 
device,  or  controlled  substance  was  an 
object  of  the  offense,  increase  by  1  level. 


(4)  If  a  firearm  or  other  dangerous 
weapon  was  possessed,  increase  by  2 
levels. 

Conunenlary 

Application  Notes: 

1.  "More  than  minimal  planning," 
"firearm,"  and  "dangerous  weapon"  are 
defined  in  the  Commentary  to  S  iBl.l 
(Application  Instructions).  "Destructive 
device"  is  defined  in  the  Commentary  to 

i  2K1.4  (Arson;  Property  Damage  by  Use  of 
Explosives). 

2.  Obtaining  a  weapon  or  controlled 
substance  is  to  be  presumed  to  be  an  object 
of  the  offense  if  such  an  item  was  in  fact 
taken. 

3.  Valuation  of  property  is  discussed  in  the 
Commentary  to  §  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of  Theft). 

4.  Subsection  (b)(4)  does  not  apply  with 
respect  to  a  firearm  stolen  during  the  course 
of  the  offense. 

Background:  The  base  offense  level  for 
residential  burglary  is  higher  than  for  other 
forms  of  burglary  because  of  the  increased 
risk  of  physical  and  psychological  injury. 
Weapon  possession,  but  not  use,  is  a  specific 
offense  characteristic  because  use  of  a 
weapon  (including  to  threaten)  ordinarily 
would  make  the  offense  robbery.  Weapon 
use  would  be  a  ground  for  upward  departure. 

§  2B2.2.  Burglary  of  Other  Structures 

(a)  Base  Offense  Level:  12. 

(b)  Specific  Offense  Characteristics. 

(1)  If  the  offense  involved  more  than 
minimal  planning,  increase  by  2  levels. 

(2)  If  the  value  of  the  property  taken  . 
or  destroyed  exceeded  $2,500,  increase 
by  the  corresponding  number  of  levels 
from  the  table  in  S  2B2.1. 

(3)  If  obtaining  a  firearm,  destructive 
device,  or  controlled  substance  was  an 
object  of  the  offense,  increase  by  1  level. 

(4)  If  a  firearm  or  other  dangerous 
weapon  was  possessed,  increase  by  2 
levels. 

Commentary 

Statutory  Provisions:  18  U.S.C.  2113(a). 
2115,  2117,  2118(b). 
Application  Notes: 

1.  "More  than  minimal  planning"  and 
"firearm"  are  defined  in  the  Commentary  to 
S  IBI.I  (Application  Instructions). 
"Destructive  device"  is  defined  in  the 
Commentary  to  S  2K1.4  (Arson;  Property 
Damage  by  Use  of  Explosives). 

2.  Obtaining  a  weapon  or  controlled 
substance  is  to  be  presumed  to  be  an  object 
of  the  offense  if  such  an  item  was  in  fact 
taken. 

3.  Valuation  of  property  is  discussed  in  the 
Commentary  to  S  2B1.1  (Larceny, 
Embezzlement  and  Other  Forms  of  Theft). 

4.  Subsection  (b)(4)  does  not  apply  with 
respect  to  a  firearm  stolen  during  the  course 
of  the  offense. 

Background:  The  offense  level  for  burglary 
is  significantly  higher  than  that  for  theft  for 
low  losses,  but  is  approximately  the  same  for 
very  high  losses.  Weapon  possession,  but  not 
use,  is  a  specific  offense  characteristic 


because  use  of  a  weapon  (including  to 
threaten)  ordinarily  would  make  the  offense 
robbery.  Weapon  use  would  be  a  ground  for 
upward  departure. 

§  2B23.  Trespass 

(a)  Base  Offense  Level:  4. 

(b)  Specific  Offense  Characteristic. 

(1)  If  the  trespass  occurred  at  a 
secured  government  facility,  a  nuclear 
energy  facility,  or  a  residence,  increase 
by  2  levels. 

(2)  If  a  firearm  or  other  dangerous 
weapon  was  possessed,  increase  by  2 
levels. 

Commentary 

Statutory  Provisions:  18  U.S.C.  1382. 1854. 

Application  Note: 

"Firearm"  and  "dangerous  weapon"  are 
defined  in  the  Commentary  to  S  IBI.I 
(Application  Instructions). 

Background:  Most  trespasses  punishable 
under  Federal  law  involve  Federal  lands  or 
property.  The  trespass  section  provides  an 
enhancement  for  offenses  involving  trespass 
on  secured  government  installations,  such  as 
nuclear  facilities,  to  protect  a  significant 
Federal  interest.  Additionally,  an 
enhancement  is  provided  for  trespass  at  a 
residence. 

3.  Robbery.  Extortion,  and  Blackmail 

§  2B3.1.  Robbery 

(a)  Base  Offense  Level:  18. 

(b)  Specific  Offense  Characteristics. 
(1)  If  the  value  of  the  property  taken 

or  destroyed  exceeded  $2,500.  increase 
the  offense  level  as  follows: 


Degree  of  bodily  injury 


,  Increase  in 

Lo"  level 

(A)  $2,500  or  less No  increase, 

(B)  $2,501  to  $10,000 Add  1. 

(C)  $10,001  to  $50,000 Add  2. 

(D)  $50,001  to  $250,000 Add  3. 

(E)  $250,001  to  $1,000,000 Add  4. 

(F)  $1,000,001  to  $5,000,000 Add  5. 

(G)  More  than  $5,000,000 Add  6. 


Treat  the  loss  for  a  financial 
institution  or  post  office  as  at  least 
$5,000. 

(2)  (A)  If  a  firearm  was  discharged 
increase  by  5  levels;  (B)  if  a  firearm  or  a 
dangerous  weapon  was  otherwise  used, 
increase  by  4  levels:  (C)  if  a  firearm  or 
other  dangerous  weapon  was 
brandished,  displayed  or  possessed, 
increase  by  3  levels. 

(3)  If  any  victim  sustained  bodily 
injury,  increase  the  offense  level 
according  to  the  seriousness  of  the 
injury: 


hcrease  in 


Degree  of  bodily  injury 


Increase  in 
level 


(A)  Bodily  Injury Add  2. 

(B)  Serious  Bodily  Injury Add  4. 


(C)  Permanent  or  Lffe-Threat-    Add  6. 
ening  Bodily  Injory. 


Provided,  however,  that  the 
cumulative  adjustments  from  (2)  and  (3) 
shall  not  exceed  9  levels. 

(4)  (A)  If  any  person  was  abducted  to 
facilitate  commissioo  of  the  offense  or  to 
facilitate  escape,  increase  by  4  iev^;  or 
(B)  if  any  person  was  i^sically 
restrained  to  facilitate  conunission  of 
the  offense  or  to  faulitate  escape, 
increase  by  2  levels. 

(5)  If  obtaining  a  firearm,  destructive 
device,  or  controlled  substance  was  the 
object  of  the  offeme.  increase  by  I  level. 

Commeatary 

Statutory  Prvvisions:  18  U.S.C.  1^1,  2113, 
2114,  2118(3). 
Apptrcation  Notes: 

1.  "Firearm,"  "dangerovs  weapon,'* 
"otherwise  uaed,"  "brandished,"  "abducted, "* 
and  "physically  resJrained"  are  defined  in  the 
Commentaiy  to  5  iBl.l  fAppIication 
Instructtoos). 

2.  Parsaant  to  the  last  sentence  of 

§  2B3.1(b)(l).  robbery  of  a  bank  or  post  office 
results  in  a  minimum  one-level  enhancement. 
There  is  no  special  enhancement  for  banks 
and  post  offices  ff  the  loss  exceeds  Siaooa, 
however. 

3.  Valuation  of  property  taken  ia  discussed 
in  the  Commentary  to  J2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of  TheftJ. 

4.  If  the  degree  of  bodily  mfary  faffs 
bfitween  tvro  injury  categoriess.  use  of  the 
intervening  level  (ke.,  intetpotation)  is 
appropriate 

5.  The  combined  adjustments  for  weapon 
involvement  and  injury  are  limited  to  a 
maxinuim  enhancement  of  9  levels^ 

6.  Obtaining  a  weapon  or  controlled 
substance  is  to  be  presumed  to  be  an  object 
of  the  offense  if  such  an  item  wa«  in  fact 
taken. 

7.  If  the  defendant  actually  mtended  to 
murder  the  victim,  an  upward  departure  may 
be  warranted;  see  5  2AZJ  (Assault  with 
Intent  to  Commit  Murder). 

8.  If  the  defendant  was  convicted  under  18 
U.S.C.  2113(e)  and  in  commttting  the  offense 
or  attempting  to  flee  or  escape,  a  partici{>ant 
killed  any  person,  apply  §  2A1.1  (First  Degree 
Murder).  Otherwise,  if  death  resufts,  see 
Chapter  Five,  Part  K,  Departures. 

Background:  Possession  or  use  of  a 
weapon,  physical  injury,  and  unlawfiil 
restraint  sometimes  occur  during  a  robbery. 
The  guideline  provides  for  a  range  of 
enhancements  where  these  factors  are 
present.  Banks  and  post  offices  carry  a 
minimum  1  level  eirhancemeTit  for  property 
loss  becaHse  such  irrstitutions  generally  have 
more  cash  readily  available,  and  whether  the 
defendant  obtains  more  or  les»  than  82,500  is 
largely  fortuitous. 

Obtaining  drugs  or  other  controlled 
substances  is  o^en  the  motive  for  robberies 
of  a  Veterans  Administration  Hospital,  a 
pharmacy  on  a  military  base,  or  a  similar 


fiicility.  A  specrfic  offense  characteristic  is 
inchided  for  robberies  where  drugs  or 
weapons  were  the  object  of  the  offense  to 
take  accoent  o*  the  dangers  involved  when 
such  items  are  taken. 

Although  in  current  practice  the  anoost  of 
money  taken  in  robtwry  cases  affects 
sentence  length,  its  importance  is  small 
compared  to  that  of  the  other  hax m  involved. 
Moreover,  because  of  the  relatively  high  base 
offense  level  for  robbery,  an  increase  of  1  or  2 
levels  brings  about  a  considerable  increase  in 
sentence  length  in  absolute  terms. 
Accordingly,  the  gradations  for  property  loss 
increase  more  slowly  than  for  simple 
property  offenses. 

The  guideline  provides  an  enhancement  for 
robberies  where  a  victim  was  forced  to 
accompany  the  defemlant  to  another 
location,  or  was  physically  restrained  by 
being  tied,  boond.  or  locked  up. 

§  2B3.2.  Extortion  by  Force  or  Threat  of 
Injury  or  Seriou*  Damage 

(aj  Base  Offense  Levdr  18. 

(b)  Specific  Offense  Characteristics. 

(Ij  If  the  greater  ol  the  amount 
obtained  or  demanded  exceeded  $2,500. 
increase  by  the  corresponding  number 
of  levels  from  the  table  in  §  2B3.1. 

(2)  (A)  If  a  firearm  was  discharged 
increase  by  5  levels:  (^  if  a  fu^arm  or  a 
dangerous  weapon  was  otherwise  used, 
increase  by  4  levels;  (C)  if  a  firearm  or 
other  dangerous  weapon  was 
brandished,  displayed  or  possessed, 
increase  by  3  leveb. 

(3)  If  any  victim  sustained  bodily 
injury,  increase  the  offense  level 
according  to  the  seriotuness  of  the 
injury: 


Degree  of  bodily  injury 


Increase  in 
level 


(A)  Bodily  Injury Add  2. 

|B)  Serious  Bodily  Injury Add  4. 

JC)  Permanent  or  Life-Threat-    Add  6. 
ening  Bodily  ftijnry. 


Provided,  however,  that  the 
cumulative  adjustments  Ikim  (2)  and  (3) 
shall  not  exceed  9  levels. 

(4)  (A)  If  any  person  was  abducted  to 
facilitate  commission  of  the  offense  or  to 
facilitate  escape,  increase  by  4  levels;  or 
(D)  if  any  person  was  physically 
restrained  to  facilitate  commission  of 
the  offense  or  to  facilitate  escape, 
increase  by  2  levels. 

Commentary 

Statutory  Provisions:  18  U.S.C.  a75(b),  876, 
877, 1951. 
Application  Notes: 

1.  "Firearm,"  "dangerous  weapon," 
"otherwise  used,"  "brandished,"  "abducted." 
and  "physically  restrained"  are  defined  in  the 
Commentary  to  §  IBl.l  (Application 
Instructions). 

2.  This  gotdeline  applies  ff  there  was  any 
threat,  express  or  implied,  that  reasonably 


could  be  rnterpreted  as  one  to  injure  a  person 
or  physically  damage  property,  or  any 
comparably  serious  threat  auch  as  to  drive 
an  enterprise  out  of  business.  Even  if  the 
threat  does  not  in  itaetf  imply  violence,  the 
possibility  of  violence  or  scrioss  adverse 
consequences  may  be  inferred  from  the 
circumstances  of  the  threat  or  the  reputation 
of  the  person  making  it.  An  ambiguous  threat, 
such  as  "pay  up  or  else,"  or  a  threat  to  cause 
labor  problems,  ordinarily  should  be  treated 
under  this  section. 

3.  Guidelines  for  bribery  invohring  public 
officials  are  found  in  Part  C.  Offences 
Involving  Public  Officials.  "Extortion  under 
color  of  official  right,"  which  usually  is 
solicitation  of  a  bribe  by  a  public  ofDcial,  is 
covered  under  i  2C1.1  unless  there  is  use  of 
force  or  a  threat  that  qualifies  for  treatment 
under  this  section.  Certain  other  extortion 
offenses  are  covered  under  the  provisions  of 
Part  E,  Offenses  Involving  Criminal 
Enterprises. 

4.  if  the  degree  of  bodily  injury  falls 
between  two  injury  categories,  Mse  of  the 
intervening  level  (i.e.,  interpotation)  is 
appropriate. 

5.  The  combined  adjustments  for  weapon 
involvement  and  injury  are  limited  to  a 
maximum  enhancement  of  9  levels. 

6.  Valuation  of  items  taken  is  discussed  in 
the  Commentary  to  {  2B1.1  (Larceny. 
Embezzlement,  and  Other  Forms  of  Theft). 

Background:  The  Hobbs  Act  la  U.S.C. 
1951,  prohibits  extortion,  attempted  extortion, 
and  conspiracy  to  extort  It  provides  for  a 
maximum  term  of  imprisonment  of  twenty 
years.  18  U.S.C  875-877  prohibits 
communication  of  extortionate  ftpmanriy 
through  various  means.  The  maximum 
penalty  under  these  statutes  varies  from  two 
to  twenty  years.  Violations  of  18  U.S.C  875 
involve  threats  or  demaiKls  transmitted  by 
interstate  commerce.  Violations  of  18  U.S.C. 
876  involve  the  use  of  the  United  States  mails 
to  communicate  threats,  while  violations  of 
section  877  involve  mailing  threatening 
communications  from  foreign  countries. 

§  2B3.3.  Blackmail  and  Similar  Forms  of 
Extortion 

(a)  Base  Offense  Level  9l 

(b)  Specific  Offense  Characteristics. 
(1)  If  the  greater  of  the  amount 

obtained  or  demanded  exceeded  $2,000. 
increase  by  the  corresponding  number 
of  levels  from  the  table  in  J  2FI.1. 

Comiiiliny 

Statutory  Provisions:  18  U.S.C.  873,  875- 
•77, 1951. 

Application  Note: 

1.  This  section  applies  only  to  blackmail 
and  similar  forms  of  extortion  where  there 
clearly  is  no  threat  of  violence  to  person  or 
property.  "Blackmail"  (18  U.S.C.  873)  is 
defined  as  a  threat  to  disclose  a  violation  of 
United  States  law  unless  money  or  some 
other  item  of  value  is  given. 

Background:  Under  18  U.S.C  873,  the 
maximum  term  of  imprisonment  authorized 
for  blackmail  is  one  year.  Extortionate 
threats  to  injure  a  reputation,  or  other  threats 
that  are  less  serious  than  those  covered  by 
S  2B3.2,  may  also  be  prosecuted  under  18 
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U.S.C  875-877,  which  carry  higher  maximum 
sentences. 

4.  Commercial  Bribery  and  Kickbacks 

§  2B4.1.  Bribery  in  Procurement  of  Bank 
Loan  and  Otlier  Commercial  Briliery 

(a]  Base  Offense  Level:  8. 

(b)  Specific  Offense  Characteristic. 
(1)  If  the  greater  of  the  value  of  the 

bribe  or  the  improper  benefit  to  be 
conferred  exceeded  $2,000,  increase  the 
offense  level  by  the  corresponding 
number  of  levels  from  the  table  in 
5  2F1.1. 

Commentary 

Statutory  Provisions:  15  U.S.C.  78dd-1 
78dd-2: 18  U.S.C.  213.  224;  26  U.S.C.  9012(e), 
9042(d):  41  U.S.C.  1.  53-54:  42  U.S.C. 
1395nn(b)  (1),  (2),  1396h(b)  (1),  (2);  49  U.S.C. 
11907  (a),  (b).  j 

Application  Notes:  | 

1.  This  guideline  covers  commercial  bribery 
offenses  and  kickbacks  that  do  not  involve 
officials  of  Federal,  State,  or  local 
government.  See  Part  C  Offenses  Involving 
Public  Officials,  if  governmental  o^icials  are 
involved. 

2.  The  "value  of  the  improper  benefit  to  be 
conferred"  refers  to  the  value  of  the  action  to 
be  taken  or  effected  in  return  for  the  bribe. 
See  Commentary  to  S  2C1.1  (Bribery). 

Background:  This  guideline  applies  to 
violations  of  various  Federal  bribery  statutes 
that  do  not  involve  governmental  officials. 
The  base  offense  level  is  to  be  enhanced 
based  upon  the  value  of  the  unlawful 
payment  or  the  value  of  the  action  to  be 
taken  or  effected  in  return  for  the  unlawful 
payment,  whichever  is  greater. 

One  of  the  more  commonly  prosecuted 
offenses  to  which  this  guideline  applies  is 
offering  or  accepting  a  fee  in  connection  with 
procurement  of  a  loan  from  a  financial 
institution  in  violation  of  18  U.S.C.  215.  As  is 
the  case  for  most  other  offenses  covered  by 
this  guideline,  the  maximum  term  of 
imprisonment  authorized  is  five  years. 

As  with  non-commercial  bribery,  this 
guideline  considers  not  only  the  amount  of 
the  bribe  but  also  the  value  of  the  action 
received  in  return.  Thus,  for  example,  if  a 
bank  officer  agreed  to  the  offer  of  a  $25,000 
bribe  to  approve  a  $250,000  loan  under  terms 
for  which  the  applicant  would  not  otherwise 
qualify,  the  court,  in  increasing  the  offense 
level,  would  use  the  greater  of  the  $25,000 
bribe,  and  the  savings  in  interest  over  the  life 
of  the  loan  compared  with  alternative  loan 
terms.  If  a  gambler  paid  a  player  $5,000  to 
shave  points  in  a  nationally  televised 
basketball  game,  the  value  of  the  action  to 
the  gambler  would  be  the  amount  that  he  and 
his  confederates  won  or  stood  to  gain.  If  that 
amount  could  not  be  estimated,  the  amount  of 
the  bribe  would  be  used  to  determine  the 
appropriate  increase  in  offense  level. 

This  guideline  also  applies  to  making 
prohibited  payments  to  induce  the  award  of 
subcontracts  on  Federal  projects  for  which 
the  maximum  term  of  imprisonment 
authorized  was  recently  increased  from  two 
to  ten  years.  41  U.S.C.  51,  53-54.  Violations  of 
42  U.S.C.  1395nn  (b)(1)  and  (b)(2).  involve  the 


offer  or  acceptance  of  a  payment  to  refer  an 
individual  for  services  or  items  paid  for  under 
the  Medicare  program.  Similar  provisions  in 
42  U.S.C.  1396h  (b)(1)  and  (b)(2)  cover  the 
offer  or  acceptance  of  a  payment  for  referral 
to  the  Medicaid  program. 

This  guideline  also  applies  to  violations  of 
law  involving  bribes  and  kickbacks  in 
expenses  incurred  for  a  presidential 
nominating  convention  or  presidential 
election  campaign.  These  offenses  are 
prohibited  under  28  U.S.C.  9012(e)  and 
9042(d).  which  apply  to  candidates  for 
President  and  Vice  President  whose 
campaigns  are  eligible  for  Federal  matching 
funds. 

This  guideline  also  applies  to  violations  of 
the  Foreign  Corrupt  Practices  Act,  15  U.S.C. 
77d-l  and  77d-2,  and  to  violations  of  18 
U.S.C.  224,  sports  bribery,  as  well  as  certain 
violations  of  the  Interstate  Commerce  Act. 

5.  Counterfeiting.  Forgery,  and 
Infringement  of  Copyright  or  Trademark 

§  2B5.1.  Offenses  Involving  Counterfeit 
Obligations  of  the  United  States 

(a)  Base  Offense  Level:  9. 

(b)  Specific  Offense  Characteristics. 
(1)  If  the  face  value  of  the  counterfeit 

items  exceeded  $2,000,  increase  by  the 
corresponding  number  of  levels  from  the 
table  at  S  2F1.1  (Fraud  and  Deceit). 

(2]  If  the  defendant  manufactured  or 
produced  any  counterfeit  obligation  or 
security  of  the  United  States,  or 
possessed  or  had  custody  of  or  control 
over  a  counterfeiting  device  or  materials 
used  for  counterfeiting,  and  the  offense 
level  as  determined  above  is  less  than 
15.  increase  to  15. 

Commentary 

Statutory  Provisions:  18  U.S.C.  471-473, 
476.  477,  500,  501,  510, 1003,  2314,  2315. 
Application  Notes: 

1.  This  guideline  applies  to  counterfeiting  of 
United  States  currency  and  coins,  food 
stamps,  postage  stamps,  treasury  bills,  bearer 
bonds  and  other  items  that  generally  could  be 
described  as  bearer  obligations  of  the  United 
States,  i.e.,  that  are  not  made  out  to  a  specific 
payee. 

2.  Subsection  (b)(2)  does  not  apply  to 
persons  who  merely  photocopy  notes,  paste 
comers  of  notes  on  notes  of  a  different 
denomination,  or  otherwise  produce  items 
that  are  so  obviously  counterfeit  that  they  are 
unlikely  to  be  accepted  even  if  subjected  to 
only  minimal  scrutiny. 

Background:  Possession  of  counterfeiting 
devices  to  copy  obligations  (including 
securities)  of  the  United  States  is  treated  as, 
an  aggravated  form  of  counterfeiting  because 
of  the  sophistication  and  planning  involved  in 
manufacturing  counterfeit  obligations  and  the 
public  policy  interest  in  protecting  the 
integrity  of  government  obligations.  Similarly, 
an  enhancement  is  provided  for  a  defendant 
who  produces,  rather  than  merely  passes,  the 
counterfeit  items. 


§  2B5.2.  Forgery:  Offenses  Involving 
Counterfeit  Instruments  Other  than 
Obligations  of  the  United  States. 

Apply  S  2F1.1  (Fraud  and  Deceit]. 

Commentary 

Statutory  Provision:  18  U.S.C.  5l0. 

§  2B5.3.  Criminal  Infringement  of 
Copyright 

(a)  Base  Offense  Level:  6. 

(b)  Specific  Offense  Characteristic. 
(1)  If  the  retail  value  of  the  infringing 

items  exceeded  $2,000.  increase  by  the 
corresponding  number  of  levels  from  the 
table  in  S  2F1.1  (Fraud  and  Deceit). 

Commentary 

Statutory  Provisions:  17  U.S.C.  506(a);  18 
U.S.C.  2319,  2511. 

Background:  This  guideline  treats  copyright 
violations  much  like  fraud.  Note  that  the 
enhancement  is  based  on  the  value  of  the 
infringing  items,  which  will  generally  exceed 
the  loss  or  gain  due  to  the  offense. 

The  Electronic  Communications  Act  of  1986 
prohibits  the  interception  of  satellite 
transmission  for  purposes  of  direct  or  indirect 
commercial  advantage  or  private  financial 
gain.  Such  violations  are  similar  to  copyright 
offenses  and  are  therefore  covered  by  this 
guideline. 

§  2B5.4.  Criminal  Infringement  of 
Trademark 

(a)  Base  Offense  Level:  6. 

(b)  Specific  Offense  Characteristic. 
(1)  If  the  retail  value  of  the  infringing 

items  exceeded  $2,000.  increase  by  the 
corresponding  number  of  levels  from  the 
table  in  §  2F1.1  (Fraud  and  Deceit). 

Commentary 

Statutory  Provisions:  18  U.S.C.  2318,  2320. 

Background:  The  Commission  concluded 
that  trademark  infringement  is  roughly 
comparable  to  copyright  infringement. 

6.  Motor  Vehicle  Identification  Numbers 

§  2B6.1.  Altering  or  Removing  Motor 
Vehicle  Identification  Numbers,  or 
Trafficking  in  Motor  Vehicles  or  Parts 
with  Altered  or  Obliterated 
Identification  Numbers 

(a)  Base  Offense  Level:  8. 

(b)  Specific  Offense  Characteristic. 

(1)  If  the  retail  value  of  the  motor 
vehicles  or  parts  involved  exceeded 
$2,000,  increase  the  offense  level  by  the 
corresponding  number  of  levels  from  the 
table  in  §  2F1.1  (Fraud  and  Deceit). 

(2)  If  the  offense  involved  organized 
criminal  activity,  and  the  offense  level 
as  determined  above  is  less  than  level 
14,  increase  to  level  14. 

Commentary 

Statutory  Provisions:  18  U.S.C.  511, 
553(a)(2).  2320. 
Application  Note: 


1.  See  Commentary  to  §  2B1.1  (Larceny, 
Embezzlement,  and  other  Forms  of  Theft) 
regarding  the  adjustment  in  subsection  (b)(2) 
for  organized  criminal  activity,  such  as  car 
theft  rings  and  "chop  shop"  operations. 

Background:  The  statutes  covered  in  this 
guideline  prohibit  altering  or  removing  motor 
vehicle  identification  numbers,  importing  or 
exporting,  or  trafficking  in  motor  vehicles  or 
parts  knowing  that  the  identification  numbers 
have  been  removed,  altered,  tampered  with, 
or  obliterated.  Violations  of  18  U.S.C.  511  and 
553(a)(2)  carry  a  maximum  of  five  years 
imprisonment.  Violations  of  18  U.S.C.  2320 
carry  a  maximum  of  ten  years  imprisonment. 

Part  C — Offenses  Involving  Public 
Offlcials 

introductory  Commentary 

The  Commission  believes  that  current 
sentencing  practices  do  not  adequately 
reflect  the  seriousness  of  public  corruption 
offenses.  Therefore,  these  guidelines  provide 
for  sentences  that  are  considerably  higher 
than  average  current  practice. 

§  2C1.1.  Offering,  Giving,  Soliciting,  or 
Receiving  a  Bribe;  Extortion  Under 
Color  of  Official  Right 

(a)  Base  Offense  Level:  10. 

(b)  Specific  Offense  Characteristics 
Apply  the  greater: 

(1)  If  the  value  of  the  bribe  or  the 
action  received  in  return  for  the  bribe 
exceeded  $2,000,  increase  by  the 
corresponding  number  of  levels  from  the 
table  in  §  2F1.1  (Fraud  and  Deceit). 

(2)  If  the  offense  involved  a  bribe  for 
the  purpose  of  influencing  an  elected 
official  or  any  official  holding  a  high 
level  decision-making  or  sensitive 
position,  increase  by  8  levels. 

(c)  Cross  References 

(1)  If  the  bribe  was  for  the  purpose  of 
concealing  or  facilitating  another 
criminal  offense,  or  for  obstructing 
justice  in  respect  to  another  criminal 
offense,  apply  §  2X3.1  (Accessory  After 
the  Fact)  in  respect  to  such  other 
criminal  offense  if  the  resulting  offense 
level  is  greater  than  that  determined 
above. 

(2)  If  the  offense  involved  a  threat  of 
physical  injury  or  property  destruction, 
apply  §  2B3.2  (Extortion  by  Force  or 
Threat  of  Injury  or  Serious  Damage]  if 
the  resulting  offense  level  is  greater  than 
that  determined  above. 

Commentary 

Statutory  Provisions:  18  U.S.C.  202(b)  (1). 
(2),  872, 1951. 
Application  Notes: 

1.  "Official  holding  a  high  level  decision- 
making or  sensitive  position"  includes,  for 
example,  prosecuting  attorneys,  judges, 
agency  administrators,  supervisory  law 
enforcement  officers,  and  other  governmental 
officials  with  similar  levels  of  responsibility. 

2.  "Value  of  the  bribe  or  the  action  received 
in  return  for  the  bribe"  means  the  greater  of 
the  value  of  the  bribe  or  the  value  of  the 
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action  (i.e..  benefit  or  favor)  received,  or  to  be 
received,  in  return  for  the  bribe.  The  "value 
of  the  action  received  in  return"  means  the 
net  value  of  such  action.  For  example,  if  a 
$150,000  contract  on  which  $20,000  profit  was 
made  was  awarded  in  return  for  a  bribe,  the 
value  of  the  action  received  in  return  is 
$20,000. 

3.  Do  not  apply  §  3B1.3  (Abuse  of  Position 
of  Trust  or  Use  of  Special  Skill)  except  where 
the  offense  level  is  determined  under 

§  3Cl.l(c)  (1)  or  (2). 

4.  In  some  cases  the  monetary  value  of  the 
bribe  may  not  be  known  or  may  not 
adequately  reflect  the  seriousness  of  the 
offense.  For  example,  a  small  payment  may 
be  made  in  exchange  for  the  falsification  of 
inspection  records  for  a  shipment  of  defective 
parachutes  or  the  destruction  of  evidence  in  a 
major  narcotics  case.  In  part,  this  issue  is 
addressed  by  the  adjustments  in 

§  2Cl.l(b)(2),  and  §  2Cl.l(c)  (1)  and  (2). 
However,  in  cases  in  which  the  seriousness 
of  the  offense  is  still  not  adequately  reflected, 
an  upward  departure  is  warranted.  See 
Chapter  Five,  Part  K  (Departures). 

5.  Where  the  court  finds  that  the 
defendant's  conduct  was  part  of  a  systematic 
or  pervasive  corruption  of  a  governmental 
function,  process,  or  office  that  may  cause 
loss  of  public  confidence  in  government,  an 
upward  departure  may  be  warranted.  See 
Chapter  Five,  Part  K  (Departures). 

6.  When  multiple  counts  are  involved,  each 
bribe  is  to  be  treated  as  a  separate,  unrelated 
offense  not  subject  to  {  3Dl.2(d)  or 

§  3Dl.3(b).  Instead,  apply  §  3D1.4.  However, 
if  a  defendant  makes  several  payments  as 
part  of  a  single  bribe,  that  is  to  be  treated  as 
a  single  bribery  offense  involving  the  total 
amount  of  the  bribe. 

Background:  This  section  applies  to  a 
person  who  offers  or  gives  a  bribe  for  a 
corrupt  purpose,  such  as  inducing  a  public 
official  to  participate  in  a  fraud  or  to 
influence  his  official  actions,  or  to  a  public 
official  who  solicits  or  accepts  such  a  bribe. 
The  maximum  term  of  imprisonment 
authorized  by  statute  for  these  offenses  is 
fifteen  years  under  18  U.S.C.  201  (b)  and  (c). 
twenty  years  under  18  U.S.C.  1951,  and  three 
years  under  18  U.S.C.  872. 

The  object  and  nature  of  a  bribe  may  vary 
widely  from  case  to  case.  In  some  cases,  the 
object  may  be  commercial  advantage  (e.g.. 
preferential  treatment  in  the  award  of  a 
government  contract).  In  others,  the  object 
may  be  issuance  of  a  license  to  which  the 
recipient  is  not  entitled.  In  still  others,  the 
object  may  be  the  obstruction  of  justice. 
Consequently,  a  guideline  for  the  offense 
must  be  designed  to  cover  diverse  situations. 

The  amount  of  the  bribe  is  used  as  a  factor 
in  the  guideline  not  because  it  directly 
measures  harm  to  society,  but  because  it  is 
improbable  that  a  large  bribe  would  be  given 
for  a  favor  of  little  consequence.  Moreover, 
for  deterrence  purposes,  the  punishment 
should  be  commensurate  with  the  gain.  Under 
§  2Cl. 1(b)(2),  if  the  bribe  is  for  the  purpose  of 
influencing  an  official  act  by  certain  officials, 
the  offense  level  is  increased  by  8  levels  if 
this  increase  is  greater  than  that  provided 
under  §  2Cl.l(b)(l). 

Under  §  2Cl.l{c)(l).  if  the  purpose  of  the 
bribe  involved  the  facilitation  of  another 


criminal  offense  or  the  obstruction  of  justice 
in  respect  to  another  criminal  offense,  the 
guideline  for  S  2X3.1  (Accessory  After  the 
Fact)  in  respect  to  that  criminal  offense  will 
be  applied,  if  the  result  is  greater  than  that 
determined  above.  For  example,  if  a  bribe 
was  given  for  the  purpose  of  facilitating  or 
covering  up  the  offense  of  espionage,  the 
guideline  for  accessory  after  the  fact  to 
espionage  would  be  applied. 

Under  §  2Cl.l(c)(2).  if  the  offense  involved 
forcible  extortion,  the  guideline  from  S  2B3.2 
(Extortion  by  Force  or  Threat  of  Injury  or 
Serious  Damage)  will  apply  if  the  result  is 
greater  than  that  determined  above. 

Note  that,  when  applying  2Cl.l(c)  (1)  or  (2), 
an  adjustment  from  Chapter  Three,  Part  B 
(Role  in  the  Offense)  will  aiso  apply.  This 
normally  will  result  in  an  increase  of  at  least 
2  levels. 

Section  2C1.1  also  applies  to  extortion  by 
officers  or  employees  of  the  United  States  in 
violation  of  18  U.S.C.  872,  and  Hobbs  Act 
extortions,  conspiracies,  and  attempts  under 
color  of  official  right,  in  violation  of  18  U.S.C. 
1951.  The  Hobbs  Act,  18  U.S.C.  1951(bj(2). 
applies  in  part  to  any  person  who  acts  "under 
color  of  official  right."  This  statute  applies  to 
extortionate  conduct  by,  among  others, 
officials  and  employees  of  state  and  local 
governments.  The  panoply  of  conduct  that 
may  be  prosecuted  under  the  Hobbs  Act 
varies  from  a  city  building  inspector  who 
demands  a  small  amount  of  money  from  the 
owner  of  an  apartment  building  to  ignore 
code  violations  to  a  state  court  judge  who 
extracts  substantial  interest-free  loans  from 
attorneys  who  have  cases  pending  in  his 
court. 

Offenses  involving  attempted  bribery  are 
frequently  not  completed  because  the  victim 
reports  the  offense  to  authorities  or  is  acting 
in  an  undercover  capacity.  Failure  to 
complete  the  offense  does  not  lessen  the 
defendant's  culpability  in  attempting  to  use 
public  position  for  personal  gain.  Therefore, 
solicitations  and  attempts  are  treated  as 
equivalent  to  the  underlying  offense. 

§  2C1.2.  Offering,  Giving.  Soliciting,  or 
Receiving  a  Gratuity 

(a)  Base  Offense  Level:  7. 

(b)  Specific  Offense  Characteristics. 
Apply  the  greater: 

(1)  If  the  value  of  the  gratuity 
exceeded  $2,000,  increase  by  the 
corresponding  number  of  levels  from  the 
table  in  §  2F1.1  (Fraud  and  Deceit). 

(2)  If  the  gratuity  was  given,  or  to  be 
given,  to  an  elected  official  or  any 
official  holding  a  high  level  decision- 
making or  sensitive  position,  increase  by 
8  levels. 

Commentary 

Statutory  Provision:  18  U.S.C.  201(c)(1). 

Application  Notes: 

1.  "Official  holding  a  high  level  decision- 
making or  sensitive  position"  includes,  for 
example,  prosecuting  attorneys,  judges, 
agency  administrators,  supervisory  law 
enforcement  officers,  and  other  guvornmenlal 
officials  with  similar  levels  of  responsibility. 
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2.  Do  not  apply  the  adjustment  in  §  3B1.3 

{ Aliuse  of  Position  or  Trust  or  Use  of  Special 
Skill). 

3.  in  some  cases,  the  public  official  is  the 
instigator  of  the  offense.  In  others,  a  private 
citizen  who  is  attempting  to  ingratiate  himself 
or  his  business  with  the  public  official  may 
be  the  initiator.  This  factor  may  appropriately 
bp  considered  in  determining  the  placement 
ot  the  sentence  within  the  applicable 
guideline  range. 

4.  When  multiple  counts  of  receiving  a 
gratuity  are  involved,  each  count  is  to  be 
treated  as  a  separate,  unrelated  offense  not 
subject  to  t  3Dl.2(d)  or  §  3D1.3(b).  Instead, 
apply  §  3D1A. 

Background:  This  section  applies  to  the 
offering,  giving,  soliciting,  or  receiving  of  a 
gratuity  to  a  public  official  in  respect  to  an 
official  act.  A  corrupt  purpose  is  not  an 
element  of  this  offense.  The  maximum  term  of 
imprisonment  authorized  by  statute  for  these 
offenses  is  two  years.  An  adjustment  is     , 
provided  where  the  value  of  the  gratuity    ' 
exceeded  $2,000.  or  where  the  public  official 
was  an  elected  official  or  held  a  high  level 
decision-making  or  sensitive  position. 

§  2CU.  Conflict  of  Interest  I 

(a)  Base  Offense  Level:  6.  I 

(b)  Specific  Offense  Characteinstic. 
(1)  if  the  offense  involved  actual  or 

planned  harm  to  the  government, 
increase  by  4  levels. 

Commentary  ' 

Statutory  Provisions:  18  U.S.C.  203.  205.i 
207-208. 

Application  Note: 

1.  Do  not  apply  the  adjustment  in  §  3B1.3 
(Abuse  of  Position  of  Trust  or  Use  of  Special 
Skill). 

Background:  This  section  applies  to      i 
financial  and  non-financial  conflicts  of 
interest  by  present  and  former  Federal 
officers  and  employees.  The  maximum  term 
of  imprisonment  authorized  by  statute  is  two 
years. 

§  2C1.4.  Payment  or  Receipt  of 
Unautliorizied  Compensation 

(a)  Base  Offense  L^vel:  6. 


Commentary 

Statutory  Provisions:  18  U.S.C.  209, 1909. 

Application  Note: 

1.  Do  not  apply  the  adjustment  in  §  3B1.3 
(Abuse  of  Position  of  Trust  or  Use  of  Special 
Skill). 

Background:  Violations  of  18  U.S.C.  209 
involve  the  unlawful  supplementation  of 
salary  of  various  Federal  employees.  18 
U.S.C.  1909  prohibits  bank  examiners  from 
performing  any  service  for  compensation  for 
banks  or  bank  officials.  Both  offenses  are 
misdemeanors  for  which  the  maximum  term 
of  imprisonment  authorized  by  statute  is  one 
year. 

§  2C1.5.  Payments  to  Obtain  Public 
Office 

(a)  Base  Offense  Level:  8. 

Commentary 

Statutory  Provisions:  18  U.S.C.  210,  211. 

Application  Note: 

1.  Do  not  apply  the  adjustment  in  §  3B1.3 
(Abuse  of  Position  of  Trust  or  Use  of  Special 
Skill). 

Background:  Under  18  U.S.C.  210.  it  is 
unlawful  to  pay,  offer,  or  promise  anything  of 
value  to  a  person,  firm,  or  corporation  in 
consideration  of  procuring  appointive  office. 
Under  18  U.S.C.  211,  it  is  unlawful  to  solicit  or 
accept  anything  of  value  in  consideration  of  a. 
promise  of  the  use  of  influence  in  obtaining 
appointive  federal  office.  Both  offenses  are 
misdemeanors  for  which  the  maximum  term 
of  imprisonment  authorized  by  statute  is  one 
year. 

§  2C1.6.  Loan  or  Gratuity  to  Bank 
Examiner,  or  Gratuity  for  Adjustment  of 
Farm  Indebtedness,  or  Procuring  Bank 
Loan,  or  Discount  of  Commercial  Paper 

(a)  Base  Offense  Level:  7. 

(b)  Specific  Offense  Characteristic. 
(1)  If  the  value  of  the  gratuity 

exceeded  $2,000,  increase  by  the 
corresponding  number  of  levels  from  the 
table  in  §  2F1.1  (Fraud  and  Deceit). 

Commentary 

Statutory  Provisions:  18  U.S.C.  212-214, 
217. 


DRUG  QUANTITY  TABLE 


Controlled  substances  and  quantity* 


Application  Note: 

1.  Do  not  apply  the  adjustment  in  §  3B1.3 
(Abuse  of  Position  of  Trust  or  Use  of  Special 
Skill). 

Background:  Violations  of  18  U.S.C.  212 
and  213  involve  the  offer  to,  or  acceptance 
by.  a  bank  examiner  of  a  loan  or  gratuity. 
Violations  of  18  U.S.C.  214  involve  the  offer 
or  receipt  of  anything  of  value  for  procuring  a 
loan  or  discount  of  commercial  paper  from  a 
Federal  Reserve  bank.  Violations  of  18  U.S.C. 
217  involve  the  acceptance  of  a  fee  or  other 
consideration  by  a  federal  employee  for 
adjusting  or  cancelling  a  farm  debt.  These 
offenses  are  misdemeanors  for  which  the 
maximum  term  of  imprisonment  authorized 
by  statute  is  one  year. 

Part  D — Offenses  Involving  Drugs 

1.  Unlawful  Manufacturing,  Importing, 
Exporting.  Trafficking,  or  Possession; 
Continuing  Criminal  Enterprise 

§  2D1.1.  Unlawful  Manufacturing, 
Importing,  Exporting,  or  Trafficking 
(Including  Possession  with  Intent  to 
Commit  These  Offenses) 

(a)  Base  Offense  Level: 

(1)  43,  for  an  offense  that  results  in 
death  or  serious  bodily  injury  with  a 
prior  conviction  for  a  similar  drug 
offense;  or 

(2)  38.  for  an  offense  that  results  in 
death  or  serious  bodily  injury  and 
involved  controlled  substances  (except 
Schedule  III.  IV,  and  V  controlled 
substances  and  less  than:  (A)  fifty 
kilograms  of  marihuana,  (B)  ten 
kilograms  of  hashish,  and  (C)  one 
kilogram  of  hashish  oil);  or 

(3)  For  any  other  offense,  the  base 
offense  level  is  the  level  specified  in  the 
Drug  Quantity  Table  below. 

(b)  Specific  Offense  Characteristic. 
(1)  If  a  firearm  or  other  dangerous 

weapon  was  possessed  during 
commission  of  the  offense,  increase  by  2 
levels. 


10  KG  Heroin  of  equivalent  Schedule  I  or  II  Opiates,  50  KG  Cocaine  or  equivalent  Schedule  I  or  II  Stimulants,  500  G  Cocaine 
Base.  10  KG  PCP  or  1  KG  Pure  PCP,  100  G  LSD  or  equivalent  Schedule  I  or  II  Hallucinogens,  4  KG  Fentanyl  or  1  KG  Fentanyl 
Analogue.  10,000  KG  Marihuana,  100.000  Marihuana  Plants,  2000  KG  Hashish,  200  KG  Hashish  Oil  (or  more  of  any  of  the 
at>ove). 

3-9.9  KG  Heroin  or  equivalent  Schedule  I  or  II  Opiates,  15-49.9  KG  Cocaine  or  equivalent  Schedule  I  or  II  Stimulants,  150-499  G 
Cocaine  Base.  3-9.9  KG  PCP  or  300-999  G  Pure  PCP,  30-99  G  LSD  or  equivalent  Schedule  I  or  II  Hallucinogens,  1.2-3.9  KG 
Fentanyl  or  300-999  G  Fentanyl  Analogue,  3000-9999  KG  Marihuana,  30,000-99,999  Marihuana  Plants.  600-1999  KG 
Hashish,  60-199  KG  Hashish  Oil. 

1-2.9  KG  Heroin  or  equivalent  Schedule  I  or  II  Opiates.  5-14.9  KG  Cocaine  or  equivalent  Schedule  I  or  II  Stimulants,  50-149  G 
Cocaine  Base.  1-2.9  KG  PCP  or  100-299  G  Pure  PCP.  10-29  G  LSD  or  equivalent  Schedule  I  or  II  Hallucinogens,  .4-1.1  KG 
Fentanyl  or  100-299  G  Fentanyl  Analogue.  1000-2999  KG  Marihuana.  10,000-29.999  Marihuana  Plants,  200-599  KG  Hashish, 
20-59.9  KG  Hashish  Oil. 


Based 
offense  level 


Level  36. 


Level  34. 


Level  32." 


DRUG  QUANTITY  TABLE— Continued 


Controlled  substances  and  quantity* 


700-999  G  Heroin  or  equivalent  Schedule  I  or  II  Opiates,  3.5-4.9  KG  Cocaine  or  equivalent  Schedule  I  or  II  Stimulants  35-49  G 
Cocaine  Base,  700-999  G  PCP  or  70-99  G  Pure  PCP,  7-9.9  G  LSD  or  equivalent  Schedule  I  or  II  Hallucinogens.  280-399  G 
Fentanyl  or  70-99  G  Fentanyl  Analogue,  700-999  KG  Marihuana,  7000-9999  Marihuana  Plants,  140-199  KG  Hashish  14-19  9 
KG  Hashish  Oil. 

400-699  G  Heroin  or  equivalent  Schedule  I  or  II  Opiates.  2-3.4  KG  Cocaine  or  equivalent  Schedule  I  or  II  Stimulants.  20-34  9  G 
Cocaine  Base,  400-699  G  PCP  or  40-69  G  Pure  PCP.  4-6.9  G  LSD  or  equivalent  Schedule  I  or  II  Hallucinogens,  160-279  G 
Fentanyl  or  40-69  G  Fentanyl  Analogue,  400-699  KG  Marihuana,  4000-6999  Marihuana  Plants,  80-139  KG  Hashish  8  0-13  9 
KG  Hashish  Oil. 

100-399  G  Heroin  or  equivalent  Schedule  I  or  II  Opiates.  .5-1.9  KG  Cocaine  or  equivalent  Schedule  I  or  II  Stimulants  5-19  G 
Cocaine  Base,  100-399  G  PCP  or  10-39  G  Pure  PCP,  1-3.9  G  LSD  or  equivalent  Schedule  I  or  II  Hallucinogens,  40-159  G 
Fentanyl  or  10-39  G  Fentanyl  Analogue,  100-399  KG  Marihuana.  1000-3999  Marihuana  Plants,  20-79  KG  Hashish  2  0-7  9  KG 
Hashish  Oil. 

80-99  G  Heroin  or  equivalent  Schedule  I  or  II  Opiates.  400-499  G  Cocaine  or  equivalent  Schedule  I  or  II  Stimulants  4-4  9  G 
Cocaine  Base.  80-99  G  PCP  or  8-9.9  G  Pure  PCP.  800-999  MG  LSD  or  equivalent  Schedule  I  or  II  Hallucinogens.  32-39  G 
Fentanyl  or  8-9.9  G  Fentanyl  Analogue,  80-99  KG  Marihuana.  800-999  Marihuana  Plants.  16-19.9  KG  Hashish  1  6-1  9  KG 
Hashish  Oil. 

60-79  G  Heroin  or  equivalent  Schedule  I  or  II  Opiates,  300-399  G  Cocaine  or  equivalent  Schedule  I  or  II  Stimulants,  3-3.9  G 
Cocaine  Base.  60-79  G  PCP  or  6-7.9  G  Pure  PCP.  600-799  MG  LSD  or  equivalent  Schedule  I  or  II  Hallucinogens.  24-31.9  G 
Fentanyl  or  6-7.9  G  Fentanyl  Analogue,  60-79  KG  Marihuana,  600-799  Marihuana  Plants,  12-15.9  KG  Hashish,  1  2-1  5  KG 
Hashish  Oil. 

40-59  G  Heroin  or  equivalent  Schedule  I  or  II  Opiates,  200-299  G  Cocaine  or  equivalent  Schedule  I  or  II  Stimulants,  2-2.9  G 
Cocaine  Base.  40-59  G  PCP  or  4-5.9  G  Pure  PCP.  400-599  MG  LSD  or  equivalent  Schedule  I  or  II  Hallucinogens.  16-23.9  G 
Fentanyl  or  4-5.9  G  Fentanyl  Analogue,  40-59  KG  Marihuana.  400-599  Marihuana  Plants.  8-11.9  KG  Hashish.  .8-1.1  KG 
Hashish  Oil.  20  KG-i-  Scheduled  III  or  other  Schedule  I  or  II  controlled  substances. 

20-39  G  Heroin  or  equivalent  Schedule  I  or  II  Opiates,  100-199  G  Cocaine  or  equivalent  Schedule  I  or  II  Stimulants,  1-1.9  G 
Cocaine  Base.  20-39  G  PCP  or  2-3.9  G  Pure  PCP,  200-399  MG  LSD  or  equivalent  Schedule  I  or  II  Hallucinogens.  8-15.9  G 
Fentanyl  or  2-3.9  G  Fentanyl  Analogue,  20-39  KG  Marihuana,  200-399  Marihuana  Plants.  5-7.9  KG  Hashish.  500-799  G 
Hashish  Oil,  10-19  KG  Schedule  III  or  other  Schedule  I  or  II  controlled  substances. 

10-19  G  Heroin  or  equivalent  Schedule  I  or  II  Opiates,  50-99  G  Cocaine  or  equivalent  Schedule  I  or  II  Stimulants,  500-999  MG 
Cocaine  Base.  10-19.9  G  PCP  or  1-1.9  G  Pure  PCP,  100-199  MG  LSD  or  equivalent  Schedule  I  or  II  Hallucinogens.  4-7.9  G 
Fentanyl  or  1-1.9  G  Fentanyl  Analogue,  10-19  KG  Marihuana,  100-199  Marihuana  Plants,  2-4.9  KG  Hashish,  200-499  G 
Hashish  Oil,  5-9.9  KG  Schedule  III  or  other  Schedule  I  or  II  controlled  substances. 

5-9.9  G  Heroin  or  equivalent  Schedule  I  or  II  Opiates,  25-49  G  Cocaine  or  equivalent  Schedule  I  or  II  Stimulants,  250-499  MG 
Cocaine  Base,  5-9.9  G  PCP  or  500-999  MG  Pure  PCP.  50-99  MG  LSD  or  equivalent  Schedule  I  or  II  Hallucinogens,  2-3.9  G 
Fentanyl  or  .5-.9  G  Fentanyl  Analogue,  5-9.9  KG  Marihuana,  50-99  Marihuana  Plants,  1-1.9  KG  Hashish.  100-199  G  Hashish 
Oil.  2.5-4.9  KG  Schedule  III  or  other  Schedule  I  or  II  controlled  substances. 

Less  than  the  following:  5  G  Heroin  or  equivalent  Schedule  I  or  II  apiates.  25  G  Cocaine  or  equivalent  Schedule  I  or  II  Stimulants. 
250  MG  Cocaine  Base.  5  G  PCP  or  500  MG  Pure  PCP,  50  MG  LSD  or  equivalent  Schedule  I  or  II  Hallucinogens,  2  G  Fentanyl 
or  500  MG  Fentanyl  Analogue;  2.5-4.9  KG  Marihuana.  25-49  Marihuana  Plants,  500-999  G  Hashish,  50-99  G  Hashish  Oil, 
1.25-2.4  KG  Schedule  III  or  other  Schedule  I  or  II  controlled  substances.  20  KG-(-  Schedule  IV. 

1-2.4  KG  Marihuana.  10-24  Marihuana  Plants,  200-499  G  Hashish.  20-49  G  Hashish  Oil,  .50-1.24  KG  Schedule  III  or  other 
Schedule  I  or  II  controlled  substances,  8-19  KG  Schedule  IV. 

250-999  G  Marihuana,  3-9  Marihuana  Plants,  50-199  G  Hashish,  10-19  G  Hashish  Oil,  125-499  G  Schedule  III  or  other  Schedule 
I  or  II  controlled  substances,  2-7.9  KG  Schedule  IV.  20  KG-t-  Schedule  V. 

Less  than  the  following:  250  G  Marihuana,  3  Marihuana  Plants.  50  G  Hashish.  10  G  Hashish  Oil.  125  G  Schedule  III  or  other 
Schedule  I  or  II  controlled  substances.  2  KG  Schedule  IV,  20  KG  Schedule  V. 


Based 
offense  level 


Level  30. 


Level  28. 


Level  26.' 


Level  24. 


Level  22. 


Level  20. 


Level  18. 


Level  16 

Level  14 

Level  12. 

Level  10. 

Level  8. 

Level  6. 

The  scale  amounts  for  all  controlled  substances  refer  to  the  total  weight  of  the  controlled  substance.  Consistent  with  the  provisions  ot  the 
Anti-Drug  Act,  if  any  mixture  of  a  compound  contains  any  detectable  amount  of  a  controlled  substance,  the  entire  amount  ot  the  mixture  or 
compound  shall  be  considered  in  measuring  the  quantity.  If  a  mixture  or  compound  contains  a  detectable  amount  of  more  than  one  controlled 
substance,  the  most  senous  controlled  substance  shall  determine  the  categorization  of  the  entire  quantity. 
* 'Statute  specifies  a  mandatory  minimum  sentence. 


Commentary 

Statutory  Provisions:  21  U.S.C.  841.  960. 
Application  Notes: 

1.  "Similar  drug  offense"  as  used  in 

§  2D1. 1(a)(1)  means  a  prior  conviction  as 
described  in  21  U.S.C.  841(b)  or  962(b). 

2.  The  statute  and  guideline  also  apply  to 
"counterfeit"  substances,  which  are  defined 
in  21  U.S.C.  802  to  mean  controlled 
substances  that  are  falsely  labeled  so  as  to 
appear  to  have  been  legitimately 
manufactured  or  distributed. 

3.  Definitions  of  "firearm"  and  "dangerous 
weapon"  are  found  in  the  Commentary  to 

§  iBl.l  (Application  Instructions).  The 
enhancement  for  weapon  possession  reflects 


the  increased  danger  of  violence  when  drug 
traffickers  possess  weapons.  The  adjustment 
should  be  applied  if  the  weapon  was  present, 
unless  it  is  clearly  improbable  that  the 
weapon  was  connected  with  the  offense.  For 
example,  the  enhancement  would  not  be 
applied  if  the  defendant,  arrested  at  his 
residence,  had  an  unloaded  hunting  rifle  in 
the  closet.  The  enhancement  also  applies  to 
offenses  that  reference  §  2D1.1.  i.e.,  §§  2D1.2- 
2D1.4.  The  adjustment  is  to  be  applied  even  if 
several  counts  are  involved  and  the  weapon 
was  present  in  any  of  them. 

4.  Distribution  of  "a  small  amount  of 
marihuana  for  no  remuneration".  21  U.S.C. 


841(b)(4).  is  treated  as  simple  possession,  to 
which  S  2D2.1  applies. 

5.  Any  reference  to  a  particular  controlled 
substance  in  these  guidelines  includes  all 
salts,  isomers,  and  all  salts  of  isomers.  Any 
reference  to  cocaine  includes  ecgonine  and 
coca  leaves,  except  extracts  of  coca  leaves 
from  which  cocaine  and  ecgonine  have  been 
removed. 

6.  Where  there  are  multiple  transactions  or 
multiple  drug  types,  the  quantities  of  drugs 
are  to  be  added.  Tables  for  making  the 
necessary  conversions  are  provided  below. 

7.  Where  a  mandatory  (statutory)  minimum 
sentence  applies,  this  mandatory  minimum 
sentence  may  be  "waived"  and  a  lower 
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sentence  imposed  (including  a  sentence 
below  the  applicable  guideline  range),  as 
provided  in  28  U.S.C.  994{n),  by  reason  of  a 
defendant's  "substantial  assistance  in  the 
investigation  or  prosecution  of  another 
person  who  has  committed  an  offense".  See 
9  5K1.1  (Substantial  Assistance  to 
Authorities). 

8.  A  defendant  who  used  special  skills  in 
the  commission  of  the  offense  may  be  subject 
to  an  enhancement  under  §  3B1.3  (Abuse  of 
Position  of  Trust  or  Use  of  Special  Skill). 
Certain  professionals  often  occupy  essential 
positions  in  drug  trafficking  schemes.  These 
professionals  include  doctors,  pilots,  boat 
captains,  financiers,  bankers,  attorneys, 
chemists,  accountants,  and  others  whose 
special  skill,  trade,  profession,  or  position 
may  be  used  to  significantly  facilitate  the 
commission  of  a  drug  offense. 

9.  Trafficking  in  controlled  substances, 
compounds,  or  mixtures  of  unusually  high 
purity  may  warrant  an  upward  departure. 
The  purity  of  the  controlled  substance, 
particularly  in  the  case  of  heroin,  may  be 
relevant  in  the  sentencing  process  because  it 
is  probative  of  the  defendant's  role  or 
position  in  the  chain  of  distribution.  Since 
controlled  substances  are  often  diluted  and 
combined  with  other  substances  as  they  pass 
down  the  chain  of  distribution,  the  fact  that  a 
defendant  is  in  possession  of  unusually  pure 
narcotics  may  indicate  a  prominent  role  in 
the  criminal  enterprise  and  proximity  to  the 
source  of  the  drugs.  As  large  quantities  are 
normally  associated  with  high  purities,  this 
factor  is  particularly  relevant  where  smaller 
quantities  are  involved. 

Congress  provided  an  exception  to  purity 
considerations  in  the  case  of  phencyclidine 
(PCP).  21  U.S.C.  841(b)(1)(A).  The  legislation 
designates  amounts  of  pure  PCP  and  mixtures 
in  establishing  mandatory  sentences.  The 
first  row  of  the  table  illustrates  this 
distinction  as  one  kilogram  of  PCP  or  100 
grams  of  pure  PCP.  Allowance  for  higher 
sentences  based  on  purity  is  not  appropriate 
for  PCP. 

10.  The  Commission  has  used  the  sentences 
provided  in,  and  equivalences  derived  from. 
the  statute  (21  U.S.C.  841(b)(1)),  as  the 
primary  basis  for  the  guideline  sentences. 
The  statute,  however,  provides  direction  only 
for  the  more  common  controlled  substances, 
i.e..  heroin,  cocaine,  PCP,  LSD  and 
marihuana.  The  Drug  Equivalency  Tables  set 
forth  below  provide  conversion  factors  for 
other  substances,  which  the  Drug  Quantity 
Table  refers  to  as  "equivalents"  of  these 
drugs.  For  example,  one  gram  of  a  substance 
containing  methamphetamine.  a  Schedule  I 
stimulant,  is  to  be  treated  as  the  equivalent  of 
two  grams  of  a  substance  containing  cocaine 
in  applying  the  Drug  Quantity  Table. 

The  Drug  Equivalency  Tables  also  provide 
a  means  for  combining  differing  controlled 
substances  to  obtain  a  single  offense  level.  If 
all  the  drugs  are  "equivalents"  of  the  same 
drug,  e.g..  stimulants  that  are  grouped  with 
cocaine,  convert  them  to  that  drug.  In  other 
cases,  convert  each  of  the  drugs  to  either  the 
heroin  or  marihuana  equivalents,  add  the 
quantities,  and  look  up  the  total  in  the  Drug 
Quantity  Table  to  obtain  the  combined 
offense  level.  Use  the  marihuana  equivalents 
when  the  only  substances  involved  are 


"Schedule  I  Marihuana, "  "Schedule  111 
Substances. "  "Schedule  fV  Substances," 
"Schedule  V  Substances  "  or  "Other-Schedule 
I  or  II  Substances."  Otherwise,  use  the  heroin 
equivalents. 

Note:  Because  of  the  statutory 
equivalences,  the  ratios  in  the  Drug 
Equivalency  Tables  do  not  necessarily  reflect 
dosages  based  on  pharmacological 
equivalents. 

Examples: 

a.  The  defendant  is  convicted  of  selling 
seventy  grams  of  a  substance  containing  PCP 
(Level  22)  and  250  milligrams  of  a  substance 
containing  LSD  (Level  18).  Both  PCP  and  LSD 
are  grouped  together  in  the  Drug  Equivalency 
Tables  under  the  heading  "LSD,  PCP  and 
Other  Schedule  I  and  II  Hallucinogens," 
which  provide  PCP  equivalencies.  The  250 
milligrams  of  LSD  is  equivalent  to  twenty-five 
grams  of  PCP.  The  total  is  therefore  ninety- 
five  grams  of  PCP,  for  which  the  Drug 
Quantity  Table  provides  an  offense  level  of 
24. 

b.  The  defendant  is  convicted  of  selling  500 
grams  of  marihuana  (Level  8)  and  five 
kilograms  of  diazepam  (Level  8).  The 
diazepam,  a  Schedule  IV  drug,  is  equivalent 
to  625  grams  of  marihuana.  The  total,  1.125 
kilograms  of  marihuana,  has  an  offense  level 
of  10  in  the  Drug  Quantity  Table. 

c.  The  defendant  is  convicted  of  selling 
eighty  grams  of  cocaine  (Level  16)  and  five 
kilograms  of  marihuana  (Level  14).  The 
cocaine  is  equivalent  to  sixteen  grams  of 
heroin;  the  marihuana,  to  five  grams  of 
heroin.  The  total  equivalent  is  twenty-one 
grams  of  heroin,  which  has  an  offense  level  of 
18  in  the  Drug  Quantity  Table. 

Drug  Equivalency  Tables 

Schedule  I  or  II  Opiates 

1  gm  of  Alpha-Methylfenfanyl  =  100  gm  of 

heroin 
1  gm  of  Dextromoramide=0.67  gm  of  heroin 
1  gm  of  Dipipanone=0.25  gm  of  heroin 
1  gm  of  3-Methylfentanyl  =  125  gm  of  heroin 
1  gm  of  l-Methyl-4-phenyl-4- 

propionoxypiperidine/MPPP=0.7  gm  of 

heroin 
1  gm  of  l-(2-Phenylethyl)-4-phenyl-4- 

acetyloxypiperidine/PEPAP=0.7  gm  of 

heroin 
1  gm  of  Alphaprodine=0.1  gm  of  heroin 
1  gm  of  Fentanyl  (N-phenyl-N-|l-(2- 

phenylethyl)-4-piperidinyl] 

Propanamide)  =  31.25  gm  of  heroin 
1  gm  of  Hydromorphone/ 

Dihy dromorphinone  =  2.5  gm  of  heroin 
1  gm  of  Levorphanol  =  2.5  gm  of  heroin 
1  gm  of  Meperidine/Pethidine=0.05  gm  of 

heroin 
1  gm  of  Methadone =0.5  gm  of  heroin 
1  gm  of  6-Monoacetylmorphine=l  gm  of 

heroin 
1  gm  of  Morphine =0.5  gm  of  heroin 
1  gm  of  Oxycodone  =  0.5  gm  of  heroin 
1  gm  of  Oxy morphone = 5  gm  of  heroin 
1  gm  of  Racemorphan  =  0.8  gm  of  heroin 
1  gm  of  Codeine =0.08  gm  of  heroin 
1  gm  of  Dextropropoxyphene/Propoxyphene- 

Bulk=0.05  gm  of  heroin 
1  gm  of  Ethylmorphine =0.165  gm  of  heroin   . 
1  gm  of  Hydrocodone/Dihydrocodeinone=0.5 

gm  of  heroin 
1  gm  of  Mixed  Alkaloids  of  Opium/ 

Papaveret»m  =  0.25  gm  of  heroin 


1  gm  of  Opium =0.05  gm  of  heroin 

Cocaine  and  Other  Schedule  I  and  II 
Stimulants 

1  gm  of  Cocaine =0.2  gm  of  heroin 

1  gm  of  N-Ethylamphetamine=0.4  gm  of 

cocaine/0.08  gm  of  heroin 
1  gm  of  Fenethylline =0.2  gm  of  cocaine/0.04 

gm  of  heroin 
1  gm  of  Amphetamine =1.0  gm  of  cocaine/a2 

gm  of  heroin 
1  gm  of  Dextroamphetamine =1.0  gm  of 

cocaine/0.2  gm  of  heroin 
1  gm  of  Methamphetamine =2.0  gm  of 

cocaine/0.4  gm  of  heroin 
1  gm  of  L-Methamphetamine/Levo- 

methamphetamine/L- 

Desoxyephedrine=0.2  gm  of  cocaine/ 

0.04  gm  of  heroin 
1  gm  of  Phenmetrazine=0.4  gm  of  cocaine/ 

0.08  gm  of  heroin 
1  gm  of  Phenylacetone/P2P  (amphetamine 

precursor) =0.375  gm  of  cocaine/0.075  gm 

of  heroin 
1  gm  of  Phenylacebone/PjP 

(methamphetamine  precursor)  =  0.833  gm 

of  cocaine/0.167  gm  of  heroin 
1  gm  of  Cocaine  Base  ("Crack")  =  100  gm  of 

cocaine/20  gm  of  heroin 

LSD.  PCP.  and  Other  Schedule  I  and  II 

Hallucinogens 

1  gm  of  Bufotenine=0.07  gm  of  heroin  or  PCP 

1  gm  of  D-Lysergic  Acid  Diethylamide/ 

Lysergide/LSD  =  100  gm  of  heroin  or  PCP 
1  gm  of  Diethyltryptamine/DET=0.08gm  of 

heroin  or  PCP 
1  gm  of  Dimethyltryptamine/DMT=0.1  gm  of 

heroin  or  PCP 
1  gm  of  Mescaline =0.01  gm  of  heroin  or  PCP 
1  gm  of  Mushrooms  containing  Psilocin  and/ 

or  Psilocybine  (Dry)=0.001  gm  of  heroin 

or  PCP 
1  gm  of  Mushrooms  containing  Psilocin  and/ 

or  Psilocybin  (Wet)=0.0001  gm  of  heroin 

or  PCP 
1  gm  of  Peyote  (Dry) =0.0005  gm  of  heroin  or 

PCP 
1  gm  of  Peyote  (Wet) =0.00005  gm  of  heroin  or 

PCP 
lgmofPhencyclidine/PCP=l  gm  of  heroin 
1  gm  of  Phencyclidine  (Pure  PCP)=10gm  of 

heroin  or  PCP 
1  gm  of  Liquid  Phencyclidine=0.1  gm  of 

heroin  or  PCP 
1  gm  of  Psilocin =0.5  gm  of  heroin  or  PCP 
1  gm  of  Psilocybin =0.5  gm  of  heroin  or  PCP 
1  gm  of  Pyrrolidine  Analog  of  Phencyclidine/ 

PHP=1  gm  of  heroin  or  PCP 
1  gm  of  Thiophene  Analog  of  Phencyclidine/ 

TCP=1  gm  of  heroin  or  PCP 
1  gm  of  4-Bromo-2,5-Dimethoxyamphetamine/ 

DOB  =  2.5  gm  of  heroin  or  PCP 
1  gm  of  2,5-Dimethoxy-4- 

methylamphetamine/DOM  =  1.67  gm  of 

heroin  or  PCP 
1  gm  of  3,4-Methylenedioxyamphetamine/ 

MDA=0.05  gm  of  heroin  or  PCP 
1  gm  of  3,4- 

Methylenedioxymethamphetamine/ 

MDMA =0.035  gm  of  heroin  or  PCP 
1  gm  of  1-Piperidinocyclohexanecarbonitrile/ 

PCC  =  0.68  gm  of  heroin  or  PCP 

Schedule  I  Marihuana 

1  gm  of  Marihuana/Cannabis  =  l  mg  of  heroin 
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1  gm  of  Marihuana/Cannabis  Plant  =0.1  gm 

of  heroin/lOO  gm  of  marihuana 
1  gm  of  Marihuana/Cannabis.  granulated, 

powdered,  etc.  =  1  mg  of  heroin/l  gm  of 

marihuana 
1  gm  of  Hashish  Oil  =0.05  gm  of  heroin/50  gm 

of  marihuana 
1  gm  of  Cannabis  Resin  or  Hashish  =  5  mg  of 

heroin/5  gm  of  marihuana 
1  gm  of  Tetrahydrocannabinol, 

Organic=0.167  gm  of  heroin/167  gm  of 

marihuana 
1  gm  of  Tetrahydrocannabinol, 

Synthetic =0.167  gm  of  heroin/167  gm  of 

marihuana 

Other  Schedule  I  or  II  Substances 

1  gm  of  Methaqualone=0.7  mg  of  heroin/700 

mg  of  marihuana 
1  gm  of  Amobarbital=2  mg  of  heroin/2  gm  of 

marihuana 
1  gm  of  Pentobarbital  =  2  mg  of  heroin/2  gm 

of  marihuana 
1  gm  of  Secobarbital  =2  mg  of  heroin/2  gm  of 

marihuana 

Schedule  III  Substances 

1  gm  of  Allobarbital=2mgof  heroin/2gmof 

marihuana 
1  gm  of  Aprobarbital  =2  mg  of  heroin/2  gm  of 

marihuana 
1  gm  of  Barbiturate=2  mg  of  heroin/2  gm  of 

marihuana 
1  gm  of  Butabarbital  =  2  mg  of  heroin/2  gm  of 

marihuana 
1  gm  of  Butalbital  =  2  mg  of  heroin/2  gm  of 

marihuana 
1  gm  of  Butobarbital/butethal  =  2  mg  of 

heroin/2  gm  of  marihuana 
1  gm  of  Cyclobarbital  =  2  mg  of  heroin/2  gm 

of  marihuana 
1  gm  of  CycIopentobarbital  =  2  mg  of  hnroin/2 

gm  of  marihuana 
1  gm  of  Glulethimide  =  2  mg  of  heroin/2  gm  of 

marihuana 
1  gm  of  Heptabarbital  =  2  mg  of  heroin/2  gm 

of  marihuana 
1  gm  of  Hexethal  =  2  mg  of  heroin/2  gm  of 

marihuana 
1  ^m  of  Hexobarbital  =  2  mg  of  heroin/2  gm  of 

marihuana 
1  gm  ot  MLtharbital  =2  mg  of  heroin/2  gm  of 

marihuana 
1  gm  of  Talbutal  -  2  mg  of  heroin/2  gm  of 

marihuana 
1  gm  ofThialbarbital=2mgof  heroin/2  gm  of 

marihuana 
1  gm  of  Thiamylal  =  2mgof  heroin/2gmof 

marihuana 
1  gm  of  Thiobarbilal  =  2  mg  of  heroin/2  gm  of 

marihuana 
1  gm  of  Thiohexethal  =  2  mg  of  heroin/2  gm  of 

marihuana 
1  gm  of  Thiopental  =  2  mg  of  heroin/2  gm  of 

marihuana 
1  gm  of  Vinbarbital  =  2  mg  of  heroin/2  gm  of 

marihuana 
1  gm  of  Vinylbital  =  2  mg  of  heroin/2  gm  of 

marihuana 
1  gm  of  Phendimetrazine  =  2  mg  of  heroin/2 

gm  of  marihuana 
1  gm  of  Paregoric  =  2mg  of  heroin/2  gm  of 

marihuana 
1  gm  of  Hydrocodone  Cough  Syrups =2  mg  of 

heroin/2  gm  of  marihuana 


Schedule  IV  Substances 

1  gm  of  Phentermine= 0.125  mg  of  heroin/ 

0.125  gm  of  marihuana 
1  gm  of  Pentazocine=0.125  mg  of  heroin/ 

0.125  gm  of  marihuana 
1  gm  of  Barbital=0.125  mg  of  heroin/0.125  gm 

of  marihuana 
1  gm  of  Diazepam=0.125  mg  of  heroin/0.125 

gm  of  marihuana 
1  gm  of  Phenobarbital= 0.125  mg  of  heroin/ 

0.125  gm  of  marihuana 
1  gm  of  Mephobarbital =0.125  mg  of  heroin/ 

0.125  gm  of  marihuana 
1  gm  of  Methohexital = 0.125  mg  of  heroin/ 

0.125  gm  of  marihuana 
1  gm  of  Methylphenobarbital/ 

Mephobarbital  =0.125  mg  of  heroin/0.125 

gm  of  marihuana 
1  gm  of  Nitrazepam =0.125  mg  of  heroin/0.125 

gm  of  marihuana 

Schedule  V  Substances 

1  gm  of  codeine  cough  syrup =0.125  mg  of 

heroin/12.5  gm  of  marihuana 
To  facilitate  conversions  to  drug 
equivalencies,  the  following  table  is 
provided: 

Measurement  Conversion  Table 

1  oz  =  28.35  gm 
1  lb = 453.6  gm 
lib  =  .45  kg 
1  kg =2.2  lbs 
1  gal =3.8  liters 
1  qt  =  . 95  liters 
1  gm  =  l  ml  (liquid) 
1  liter=1.000  ml 
1  kg  =  l,000gm 
Igm =1,000  mg 
1  grain  =64.8  mg 

The  following  dosage  equivalents  for 
certain  common  drugs  are  provided  by  the 
Drug  Enforcement  Administration  to  facilitate 
the  application  of  §  2D1.1  of  the  guidelines  in 
cases  where  the  number  of  doses,  but  not  the 
weight  of  the  controlled  substances,  are 
known.  The  dosage  equivalents  provided  in 
these  tables  reflect  the  amount  of  the  pure 
drug  contained  in  an  average  dose. 

Dosage  Equivalency  Table 

Hallucinogens 

Anhalamine 300  mg 

Anhalonide 300  mg 

Anhalonine 300  mg 

Bufotenine i  mg 

Diethyllryptamine 60  mg 

Dimethyltryptamine 50  mg 

Lophophorine 300  mg 

LSD  (Lysergic  acid  diethylamide) 1  mg 

LSD  tartrate 05  mg 

MDA 100  mg 

Mescaline 500  mg 

PCP 5mg 

Pellotine 300  mg 

Peyote 12  mg 

Psilocin 10  mg 

Psilocybin 10  mg 

STP  (DOM)  Dimethoxyamphetamine 3  mg 

Depressants 

Barbiturates 100  mg 

Brallobarbital 30  mg 

Eidoral 100  mg 

Eunarcon 100  mg 

Hexethel 100  mg 


Methaqualone 300  mg 

Thiobarbital 50  mg 

Thiohexethal „ 60  mg 

Stimulants 

Amphetamines ^^.^ 10  mg 

Ethylamphetamine  HCl „ 12  mg 

Ethylamphetamine  SO« 12  mg 

Methamphetamine  combinations...- 5  mg 

Methamphetamines „.. 5  mg 

Preludin „„ 25  mg 

11.  If  it  is  uncertain  whether  the  quantity  of 
drugs  involved  falls  into  one  category  in  the 
table  or  an  adjacent  category,  the  court  may 
use  the  intermediate  level  for  sentencing 
purposes.  For  example,  sale  of  700-999  grams 
of  heroin  is  at  level  30.  while  sale  of  400-699 
grams  is  at  level  28.  If  the  exact  quantity  is 
uncertain,  but  near  700  grams,  use  of  level  29 
would  be  permissible. 

Background:  Offenses  under  21  U.S.C.  841 
and  960  receive  identical  punishment  based 
upon  the  quantity  of  the  controlled  substance 
involved,  the  defendant's  criminal  history, 
and  whether  death  or  serious  bodily  injury 
resulted  from  the  offense. 

The  base  offense  levels  in  {  2D1.1  are 
either  provided  directly  by  the  Anti-Drug 
Abuse  Act  of  1986  or  are  proportional  to  the 
levels  established  by  statute,  and  apply  to  all 
unlawful  trafficking.  Levels  32  and  26  in  the 
Drug  Quantity  Table  are  the  distinctions 
provided  by  the  Anti-Drug  Abuse  Act; 
however,  further  refinement  of  drug  amounts 
is  essential  to  provide  a  logical  sentencing 
structure  for  drug  offenses.  To  determine 
these  finer  distinctions,  the  Commission 
consulted  numerous  experts  and 
practitioners,  including  authorities  at  the 
Drug  Enforcement  Administration,  chemists, 
attorneys,  probation  officers,  and  members  of 
the  Organized  Crime  Drug  Enforcement  Task 
Forces,  who  also  advocate  the  necessity  of 
these  distinctions. 

The  base  offense  levels  with  two  asterisks 
represent  mandatory  minimum  sentences 
established  by  the  Anti-Drug  Abuse  Act  of 
1986.  These  levels  reflect  sentences  with  a 
lower  limit  as  close  to  the  statutory 
requirement  as  possible;  e.g.,  level  32  ranges 
from  121  to  151  months,  where  the  statutory 
minimum  is  ten  years  or  120  months. 

Frequently,  a  term  of  supervised  release  to 
follow  imprisonment  is  required  by  statute 
for  offenses  covered  by  this  guideline. 
Guidelines  for  the  imposition,  duration,  and 
conditions  of  supervised  release  are  set  forth 
in  Chapter  Five,  §§  5D3.1-5D3.3. 

§  2D1.2.  Involving  Juveniles  in  the 
Trafficking  of  Controlled  Substances 

(a)  Base  Offense  Level: 

(1)  Level  from  §  2D1.1,  corresponding 
to  triple  the  drug  amount  involved,  but 
in  no  event  less  than  level  13,  for 
involving  an  individual  less  than 
fourteen  years  of  age;  or 

(2)  Level  from  §  2D1.1,  corresponding 
to  double  the  drug  amount  involved,  for 
involving  an  individual  at  least  fourteen 
years  of  age  and  less  than  eighteen 
years  of  age. 
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Conunentary 

Statutory  Provision:  21  U.S.C.  845(b). 
Application  Notes: 

1.  If  multiple  drugs  or  offenses  occur  and 
all  or  some  of  them  irjvolve  juveniles,  double 
or  triple  the  drug  amounts  for  those  offenses 
involving  juveniles  before  totalling  the 
amounts.  For  example,  if  there  are  three  drug 
offenses  of  conviction  and  only  one  involves 
juveniles  in  trafficking,  add  the  amount  from 
the  first  and  second  offense,  double  the 
amount  for  the  offense  involving  juveniles, 
and  total.  Use  that  total  to  determine  the 
base  offense  level. 

2.  The  reference  to  the  level  from  S  2D1.1 
includes  the  base  offense  level  plus  the 
specific  offense  characteristic  dealing  with  a 
weapon.  Under  §  2Dl  .1(b)(1)  there  is  a  2-level 
increase  for  possession  of  a  firearm  or  other 
dangerous  weapon  during  commission  of  the 
offense. 

Background:  The  statute  addressed  by  this 
section  punishes  any  person  eighteen  years  of 
age  or  older  who  knowingly  employs  or  uses 
any  person  younger  than  eighteen  to  violate 
or  to  conceal  any  violation  of  any  provision 
of  Title  21.  Section  845b  provides  a  minimum 
mandatory  period  of  imprisonment  of  one 
year  (provided  for  by  the  minimum  base 
offense  level  of  13)  in  addition  to  the 
punishment  imposed  for  the  applicable  crime 
in  which  the  defendant  involved  a  juvenile. 
An  increased  penalty  for  the  employment  or 
use  of  persons  under  age  fourteen  is 
statutorily  directed  by  21  U.S.C.  845b(d). 

§  2D1.3.  Distributing  Controlled 
Substances  to  Individuals  Younger  Than 
Twenty-One  Years,  to  Pregnant  Women, 
or  Within  1000  Feet  of  a  School  or 
College 


(a)  Base  Offense  Level: 

(ij  Level  from  §  2D1.1.  corresponding 
to  double  the  drug  amount  involved,  but 
in  no  event  less  than  level  13,  for 
distributing  a  controlled  substance  to  a 
pregnant  woman; 

(2)(A)  Level  from  §  2D1.1. 
corresponding  to  double  the  drug  ' 
amount  involved,  but  in  no  event  less 
than  level  13,  for  distributing  a 
controlled  substance  other  than  five 
grams  or  less  of  marihuana  to  an 
individual  under  the  age  of  twenty-one 
years:  or 

(B)  Level  from  §  2D1.1.  corresponding 
to  double  the  drug  amount  involved,  but 
in  no  event  less  than  level  13,  for  ] 
distributing  or  manufacturing  a 
controlled  substance  other  than  five 
grams  or  less  of  marihuana  within  1000 
feet  of  a  schoolyard. 


Coiiunenlary 

Statutory  Provisions:  21  U.S.C.  845.  845a. 

Application  Notes: 

1.  The  provisions  addressed  by  this  section 
contain  a  mandatory  minimum  period  of 
imprisonment  of  one  year.  The  base  offense 
level  is  determined  as  in  §  2D1.2.  If  more  than 
one  enhancement  provision  is  applicable  in  a 
particular  case,  the  punishment  imposed 
under  the  separate  enhancement  provisions 


should  be  added  together  in  calculating  the 
appropriate  guideline  sentence.  However, 
only  one  of  the  enhancements  in  §  2D1.3(a)(2) 
shall  apply  in  a  given  case. 

2.  If  multiple  drugs  or  offenses  occur, 
determine  the  offense  level  as  described  in 
the  Commentary  to  §  2D1.2. 

3.  The  reference  to  the  level  from  §  2D1.1 
includes  the  base  offense  level  plus  the 
specific  offense  characteristic  dealing  with  a 
weapon.  Under  §  2Dl.l(b)(l)  there  is  a  2-level 
increase  for  possession  of  a  firearm,  or  other 
dangerous  weapon  during  the  commission  of 
the  offense. 

Background:  The  guideline  sentences  for 
distribution  of  controlled  substances  to 
individuals  under  twenty-one  years  of  age  or 
within  1000  feet  of  a  school  or  college  treat 
the  distribution  of  less  than  five  grams  of 
marihuana  less  harshly  than  other  controlled 
substances.  This  distinction  is  based  on  the 
statutory  provisions  that  specifically  exempt 
convictions  for  the  distribution  of  less  than 
five  grams  of  marihuana  from  the  mandatory 
minimum  one-year  imprisonment 
requirement. 

§  2D1.4.  Attempts  and  Conspiracies 

(a)  Base  Offense  Level:  If  a  defendant 
is  convicted  of  participating  in  an 
incomplete  conspiracy  or  an  attempt  to 
commit  any  offense  involving  a 
controlled  substance,  the  offense  level 
shall  be  the  same  as  if  the  object  of  the 
conspiracy  or  attempt  had  been 
completed. 

Commentary 

Statutory  Provisions:  21  U.S.C.  846,  963. 

Application  Notes: 

1.  If  the  defendant  is  convicted  of  a 
conspiracy  that  includes  transactions  in 
controlled  substances  in  addition  to  those 
that  are  the  subject  of  substantive  counts  of 
conviction,  each  conspiracy  transaction  shall 
be  included  with  those  of  the  substantive 
counts  of  conviction  to  determine  scale.  If  the 
defendant  is  convicted  of  an  offense 
involving  negotiation  to  traffic  in  a  controlled 
substance,  the  weight  under  negotiation  in  an 
uncompleted  distribution  shall  be  used  to 
calculate  the  applicable  amount.  Where  the 
defendant  was  not  reasonably  capable  of 
producing  the  negotiated  amount  the  court 
may  depart  and  impose  a  sentence  lower 
than  the  sentence  that  would  otherwise 
result.  If  the  defendant  is  convicted  of 
conspiracy,  the  sentence  should  be  imposed 
only  on  the  basis  of  the  defendant's  conduct 
or  the  conduct  of  co-conspirators  in 
furtherance  of  the  conspiracy  that  was 
known  to  the  defendant  or  was  reasonably 
foreseeable. 

2.  Where  there  is  no  drug  seizure  or  the 
amount  seized  does  not  reflect  the  scale  of 
the  offense,  the  sentencing  judge  shall 
approximate  the  quantity  of  the  controlled 
substance.  In  making  this  determination,  the 
judge  may  consider,  for  example,  the  price 
generally  obtained  for  the  controlled 
substance,  financial  or  other  records,  similar 
transactions  in  controlled  substances  by  the 
defendant,  and  the  size  or  capability  of  any 
laboratory  involved. 

3.  See  Commentary  to  §  2D1.1  regarding 
weapon  possession. 


§  201.5.  Continuing  Criminal  Enterprise 

(a)  Base  Offense  Level: 

(1)  32,  for  the  first  conviction  of 
engaging  in  a  continuing  criminal 
enterprise;  or 

(2)  38,  for  the  second  or  any 
subsequent  conviction  of  engaging  in  a 
continuing  criminal  enterprise;  or 

(3)  43.  for  engaging  in  a  continuing 
criminal  enterprise  as  the  principal 
administrator,  leader,  or  organizer,  if 
either  the  amount  of  drugs  involved  was 
30  times  the  minimum  in  the  first 
paragraph  (i.e..  the  text  corresponding  to 
Level  36)  of  the  Drug  Quantity  Table  or 
300  times  the  minimum  in  the  third 
paragraph  (i.e.,  the  text  corresponding  to 
Level  32),  or  the  principal  received  $10 
million  in  gross  receipts  for  any  twelve- 
month period. 

Commentary 

Statutory  Provision:  21  U.S.C.  848. 

Application  Note: 

1.  Do  not  apply  any  adjustment  from 
Chapter  Three,  Part  B  (Role  in  the  Offense). 

Background:  The  base  offense  levels  for 
continuing  criminal  enterprises  are 
mandatory  minimum  sentences  provided  by 
the  statute  that  mandate  imprisonment  for 
leaders  of  large  scale  drug  enterprises.  A 
conviction  establishes  that  the  defendant 
controlled  and  exercised  decision-making 
authority  over  one  of  the  most  serious  forms 
of  ongoing  criminal  activity.  Therefore,  an 
adjustment  for  role  in  the  offense  in  Chapter 
Three.  Part  B.  is  not  applicable. 

§  2D1.6.  Use  of  Communication  Facility 
in  Conunitting  Drug  Offense 

(a)  Base  Offense  Level:  12. 

Commentary 

Statutory  Provision:  21  U.S.C.  843(b). 

Background:  This  section  covers  the  use  of 
a  communications  facility  in  committing  a 
drug  offense.  A  communications  facility 
includes  any  public  or  private  instrument 
used  in  the  transmission  of  writing,  signs, 
signals,  pictures,  and  sound;  e.g..  telephone, 
wire,  radio. 

§  2D1.7.  Unlawful  Interstate  Sale  and 
Transporting  of  Drug  Paraphernalia 

(a)  Base  Offense  Level:  12. 
Commentary 

Statutory  Provision:  21  U.S.C.  857. 

§  2D1.8.  Renting  or  Managing  a  Drug 
Establishment 

(a)  Base  Offense  Level:  16. 

(b)  Specific  Offense  Characteristic. 
(1)  If  a  firearm  or  other  dangerous 

weapon  was  possessed  during 
commission  of  the  offense,  increase  by  2 
levels. 

Commentary 

Statutory  Provision:  21  U.S.C.  856. 
Application  Note: 
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1.  Definitions  of  "firearm"  and  "dangerous 
weapon"  are  found  in  the  Commentary  to 
§  iBl.l  (Application  Instructions). 

Background:  This  section  covers  the 
offense  of  knowingly  opening,  maintaining, 
managing,  or  controUing  any  building,  room, 
or  enclosure  for  the  purpose  of 
manufacturing,  distributing,  storing,  or  using 
a  controlled  substance  contrary  to  law  (e.g.,  a 
"crack  house"). 

§  2D1.9.  Placing  or  Maintaining 
Dangerous  Devices  on  Federal  Property 
to  Protect  the  Unlawful  Production  of 
Controlled  Substances 

(a)  Base  Offense  Level:  23. 

Commentary 

Statutory  Provision:  21  U.S.C.  841(e)(1). 

Background:  This  section  covers  the 
offense  of  assembling,  placing,  or  causing  to 
be  placed,  or  maintaining  a  "booby-trap"  on 
federal  property  where  a  controlled 
substance  is  being  manufactured  or 
distributed. 

2.  Unlawful  Possession 

§  2D2.1.  Unlawful  Possession 

(a)  Base  Offense  Level: 

(1)  8,  if  the  substance  is  heroin  or  any 
Schedule  I  or  II  opiate,  or  LSD,  or  an 
analogue  of  these;  or 

(2)  6.  if  the  substance  is  cocaine  or 
PGP;  or 

(3)  4.  if  the  substance  is  any  other 
controlled  substance. 

Commentary 

Statutory  Provision:  21  U.S.C.  844(a). 

Background:  Absent  a  prior  drug  related 
conviction,  the  maximum  term  of 
tmprisonment  authorized  by  statute  is  one 
year.  With  a  single  prior  drug  related 
conviction,  a  mandatory  minimum  term  of 
imprisonment  of  fifteen  days  is  required  by 
statute  and  the  maximum  term  of 
imprisonment  authorized  is  increased  to  two 
years.  With  two  or  more  prior  drug  related 
convictions,  a  mandatory  minimum  term  of 
imprisonment  of  ninety  days  is  required  by 
statute  and  the  maximum  term  of 
imprisonment  authorized  is  increased  to  three 
years. 

§  2D2.2.  Acquiring  a  Controlled 
Substance  by  Forgery,  Fraud,  Deception, 
or  Subterfuge 

(a)  Base  Offense  Level:  8. 

Commentary 

Statutory  Provision:  21  U.S.C.  843(a)(3). 

§  2D2.3.  Operating  or  Directing  the 
Operation  of  a  Common  Carrier  Under 
the  Influence  of  Alcohol  or  Drugs 

(a)  Base  Offense  Level:  8. 
Commentary 

Statutory  Provision:  21  U.S.C.  342. 


3.  Regulatory  Violations 

§  2D3.1.  Illegal  Use  of  Registration 
Number  to  Manufacture,  Distribute, 
Acquire,  or  Dispense  a  Controlled 
Substance 

(a)  Base  Offense  Level:  6. 

Commentary 

Statutory  Provision:  21  U.S.C.  843(a). 

Background:  The  maximum  term  of 
imprisonment  authorized  by  statute  is  four 
years,  except  in  a  case  with  a  prior  drug 
related  felony  where  the  maximum  term  of 
imprisonment  authorized  by  statute  is  eight 
years. 

§  2D3.2.  Manufacture  of  Controlled 
Substance  in  Excess  of  or  Unauthorized 
by  Registration  Quota 

(a)  Base  Offense  Level:  4. 

Commentary 

Statutory  Provision:  21  U.S.C.  842. 

Background:  This  offense  is  a 
misdemeanor.  The  maximum  term  of 
imprisonment  authorized  by  statute  is  one 
year. 

§  2D3.3.  Illegal  Use  of  Registration 
Number  to  Distribute  or  Dispense  a 
Controlled  Substance  to  Another 
Registrant  or  Authorized  Person 

(a)  Base  Offense  Level:  4. 

Commentary 

Statutory  Provision:  21  U.S.C.  842. 

Background:  This  offense  is  a 
misdemeanor.  The  maximum  term  of 
imprisonment  authorized  by  statute  is  one 
year. 

§  2D3.4.  Illegal  Transfer  or 
Transshipment  of  a  Controlled 
Substance 

(a)  Base  Offense  Level;  4. 

Commentary 

Statutory  Provision:  21  U.S.C.  842. 

Background:  This  offense  is  a 
misdemeanor.  The  maximum  term  of 
imprisonment  authorized  by  statute  is  one 
year. 

Part  E — Offenses  Involving  Criminal 
Enterprises  and  Racketeering 

1.  Racketeering 

Introductory  Commentary 

Because  of  the  jurisdictional  nature  of  the 
offenses  included,  this  subpart  covers  a  wide 
variety  of  criminal  conduct.  The  offense  level 
usually  will  be  determined  by  the  offense 
level  of  the  underlying  conduct. 

§  2E1.1.  Unlawful  Conduct  Relating  to 
Racketeer  Influenced  and  Corrupt 
Organizations 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  19;  or 

(2)  the  offense  level  applicable  to  the 
underlying  racketeering  activity. 


Commentary 

Statutory  Provisions:  18  U.S.C.  1962, 1963. 
Application  Notes: 

1.  For  purposes  of  subsection  (a)(2). 
determine  the  offense  level  for  each 
underlying  offense.  Use  the  provisions  of 
Chapter  Three.  Part  D  (Multiple  Counts),  to 
determine  the  offense  level,  treating  each 
underlying  offense  as  if  contained  in  a 
separate  count  of  conviction. 

2.  If  the  underlying  conduct  violates  state 
law,  the  offense  level  corresponding  to  the 
most  analogous  federal  offense  is  to  be  used. 

3.  If  the  offense  level  for  the  underlying 
racketeering  activity  is  less  than  the 
alternative  minimum  level  specified  (i.e.,  19). 
the  alternative  minimum  base  offense  level  is 
to  be  used. 

§  2E1.2.  Interstate  or  Foreign  Travel  or 
Transportation  in  Aid  of  a  Racketeering 
Enterprise 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  6;  or 

(2)  the  offense  level  applicable  to  the 
underlying  crime  of  violence  or  other 
unlawful  activity  in  respect  to  which  the 
travel  or  transportation  was  undertaken. 

Conunentary 

Statutory  Provision:  18  U.S.C.  1952. 
Application  Notes: 

1.  For  purposes  of  subsection  (a)(2). 
determine  the  offense  level  for  each 
underlying  offense.  Use  the  provisions  of 
Chapter  Three.  Part  D  (Multiple  Counts),  to 
determine  the  offense  level,  treating  each 
underlying  offense  as  if  contained  in  a 
separate  count  of  conviction. 

2.  If  the  underlying  conduct  violates  state 
law,  the  offense  level  corresponding  to  the 
most  analogous  federal  offense  is  to  be  used. 

3.  If  the  offense  level  for  the  underlying 
conduct  is  less  than  the  alternative  minimum 
base  offense  level  specified  (i.e.,  6),  the 
alternative  minimum  base  offense  level  is  to 
be  used. 

§  2E1.3.  Violent  Crimes  in  Aid  of 
Racketeering  Activity 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  12;  or 

(2)  the  offense  level  applicable  to  the 
underlying  crime  or  racketeering 
activity. 

Commentary 

Statutory  Provision:  18  U.S.C.  1952B. 
Application  Notes: 

1.  If  the  underlying  conduct  violates  state 
law,  the  offense  level  corresponding  to  the 
most  analogous  federal  offense  is  to  be  used. 

2.  If  the  offense  level  for  the  underlying 
conduct  is  less  than  the  alternative  minimum 
base  offense  level  specified  (i.e.,  12),  the 
alternative  minimum  base  offense  level  is  to 
be  used. 

Background:  The  conduct  covered  under 
this  section  ranges  from  threats  to  murder. 
The  maximum  term  of  imprisonment 
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authorized  by  statute  ranges  from  three  years 
to  life  imprisonment. 

§  2E1.4.  Use  of  Interstate  Commerce 
Facilities  in  the  Commission  of  M urder- 
For-Hire 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  23:  or 

(2)  the  offense  level  applicable  tp  the 
underlying  unlawful  conduct. 

Commentary 

Statutory  Provision:  18  U.S.C.  1952A. 
Application  Notes: 

1.  If  the  underlying  conduct  violates  state 
law.  the  offense  level  corresponding  to  the 
most  analogous  federal  offense  is  to  be  used. 

2.  If  the  offense  level  for  the  underlying 
conduct  is  less  than  the  alternative  minimum 
base  offense  level  specified  (i.e.,  23).  the 
alternative  minimum  base  offense  level  is  to 
be  used. 

Background:  The  statute  does  not  require 
that  a  murder  covered  by  this  section  has 
been  committed.  The  maximum  term  of 
imprisonment  authorized  by  statute  ranges 
from  five  years  to  life  imprisonment. 

§  2E1.5.  Hobbs  Act  Extortion  or  Robbery 

Apply  the  guideline  provision  for 
extortion  or  robbery,  as  applicable. 

Commentary 

Statutory  Provision:  18  U.S.C.  1951. 

Application  Note: 

1.  Apply  the  guideline  most  applicable  to 
the  underlying  conduct,  which  may  include 
§  2B3.1  (Robbery).  §  2B3.2  (Extortion  by  Force 
or  Threat  of  Injury  or  Serious  Damage), 
§  2B3.3  (Blackmail  and  Similar  Forms  of 
Extortion),  or  §  2C1.1  (Offering.  Giving, 
Soliciting,  or  Receiving  a  Bribe). 

2.  Extortionate  Extension  of  Credit 

§  2E2.1.  Making.  Financing,  or  Collecting 
an  Extortionate  Extension  of  Credit 

(a)  Base  Offense  Level:  20. 

(b)  Specific  Offense  Characteristics. 

(1)  (A)  If  a  firearm  was  discharged 
increase  by  5  levels:  or 

(B)  if  a  firearm  or  a  dangerous  weapon 
was  otherwise  used,  increase  by  4  • 
levels:  or 

(C)  if  a  firearm  or  other  dangerous 
weapon  was  brandished,  displayed  or 
possessed,  increase  by  3  levels. 

(2)  If  any  victim  sustained  bodily 
injury,  increase  the  offense  level 
according  to  the  seriousness  of  the 
injury: 


Degree  of  bodily  injury 


Incjease  in 
level 

(A)  Bodily  Injury Add  2. 

(B)  Serious  Bodily  Injury Add  4. 

(C)  Permanent  or  Life-Threat-    Add  6. 
ening  Bodily  Injury. 


Provided,  however,  that  the  combined 
increase  from  (1)  and  (2)  shall  not 
exceed  9  levels. 

(3)  (A)  If  any  person  was  abducted  to 
facilitate  the  commission  of  the  offense 
or  an  escape  from  the  scene  of  the 
crime,  increase  by  4  levels; 

(B)  if  any  person  was  physically 
restrained  to  facilitate  commission  of 
the  offense  or  to  facilitate  escape, 
increase  by  2  levels. 

Commentary 

Statutory  Provisions:  18  U.S.C.  892-894. 
Application  Notes: 

1.  Definitions  of  "firearm."  "dangerous 
weapon,"  "otherwise  used,"  "brandished," 
"bodily  injury,"  "serious  bodily  injury," 
"permanent  or  life-threatening  bodily  injury." 
"abducted,"  and  "physically  restrained"  are 
found  in  the  Commentary  to  |  iBl.l 
(Application  Instructions). 

2.  See  also  Commentarj  to  §  2B3.2 
(Extortion  by  Force  or  Threat  of  Injury  or 
Serious  Damage)  regarding  the  interpretation 
of  the  specific  offense  characteristics. 

Background:  This  section  refers  to  offenses 
involving  the  making  or  financing  of 
extortionate  extensions  of  credit,  or  the 
collection  of  loans  by  extortionate  means. 
These  "loan-sharking"  offenses  typically 
involve  threats  of  violence  and  provide 
economic  support  for  organized  crime.  The 
base  offense  level  for  these  offenses  is  higher 
than  the  offense  level  for  extortion  because 
loan  sharking  is  in  most  cases  a  continuing 
activity.  In  addition,  the  guideline  does  not 
include  the  amount  of  money  involved 
because  the  amount  of  money  in  such  cases 
is  often  difficult  to  determine.  Other 
enhancements  parallel  those  in  §  2B3.2 
(Extortion  by  Force  or  Threat  of  Injury  or 
Serious  Damage). 

3.  Gambling 

Introductory  Commentary 

This  subpart  covers  a  variety  of  proscribed 
conduct.  The  adjustments  in  Chapter  Three, 
Part  B  (Role  in  the  Offense)  are  particularly 
relevant  in  providing  a  measure  of  the  scope 
of  the  offense  and  the  defendant's 
participation. 

§  2E3.1.  Engaging  in  a  Gambling 
Business 

(a)  Base  Offense  Level:  12. 
Commentary 
Statutory  Provision:  18  U.S.C.  1955. 

§  2E3.2.  Transmission  of  Wagering 
Information 

(a)  Base  Offense  Level:  12. 

Commentary 

Statutory  Provision:  18  U.S.C.  1064. 

§  2E3.3.  Other  Gambling  Offenses 

(a)  Base  Offense  Level:  6. 

(b)  Specific  Offense  Characteristic. 
(1)  If  the  offense  is  committed  as  part 

of.  or  to  facilitate,  a  commercial 
gambling  operation,  increase  by  6  levels. 


Commentary 

Statutory  Provisions:  15  U.S.C.  1172-1175; 
18  U.S.C.  1082, 1301-1304, 1306, 1511, 1953. 

Background:  This  section  includes  a  wide 
variety  of  conduct.  A  specific  offense 
characteristic  has  been  included  to 
distinguish  commercial  from  other  gambling 
offenses. 

4.  Trafficking  in  Contraband  Cigarettes 

§  2E4.1.  Unlawful  Conduct  Relating  to 
Contraband  Cigarettes 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  9;  or 

(2)  the  offense  level  from  the  table  in 

§  2T4.1  (Tax  Table)  corresponding  to  the 
amount  of  the  tax  evaded. 

Commentary 

Statutory  Provisions:  18  U.S.C.  2342(a), 
2344(a). 

Application  Note: 

1.  "Tax  evaded"  refers  to  state  excise  tax. 

Background:  The  conduct  covered  by  this 
section  generally  involves  evasion  of  state 
excise  taxes.  At  least  60,000  cigarettes  must 
be  involved.  Because  this  offense  is  basically 
a  tax  matter,  it  is  graded  by  use  of  the  tax 
table  in  i  2T4.1. 

5.  Labor  Racketeering 
Introductory  Commentary 

The  statutes  included  in  this  subpart 
protect  the  rights  of  employees  under  the 
Taft-Hartley  Act,  members  of  labor 
organizations  under  the  Labor-Management 
Reporting  and  Disclosure  Act  of  1959,  and 
participants  of  employee  pension  and  welfare 
benefit  plans  covered  under  the  Employee 
Retirement  Income  Security  Act. 

The  base  offense  levels  for  many  of  the 
offenses  in  this  subpart  have  been 
determined  by  reference  to  analogous 
sections  of  the  guidelines.  Thus,  the  base 
offense  levels  for  bribery,  theft,  and  fraud  in 
this  subpart  generally  correspond  to  similar 
conduct  under  other  parts  of  the  guidelines. 
The  base  offense  levels  for  bribery  and  graft 
have  been  set  higher  than  the  level  for 
commercial  bribery  due  to  the  particular 
vulnerability  to  exploitation  of  the 
organizations  covered  by  this  subpart. 

§  2E5.1.  Bribery  or  Gratuity  Affecting  the 
Operation  of  an  Employee  Welfare  or 
Pension  Benefit  Plan 

(a)  Base  Offense  Level: 

(1)  10.  if  a  bribe;  or 

(2)  6,  if  a  gratuity. 

(b)  Specific  Offense  Characteristics: 

(1)  If  the  defendant  was  a  fiduciary  of 
the  benefit  plan,  increase  by  2  levels. 

(2)  Increase  by  the  number  of  levels 
from  the  table  in  §  2F1.1  (Fraud  and 
Deceit)  corresponding  to  the  value  of  the 
prohibited  payment  or  the  value  of  the 
improper  benefit  to  the  payer,  whichever 
is  greater. 


Commentary 

Statutory  Provision:  18  U.S.C.  1954. 
Application  Notes: 

1.  "Bribe"  refers  to  the  offer  or  acceptance 
of  an  unlawful  payment  with  the  specific 
understanding  that  it  will  corruptly  affect  an 
official  action  of  the  recipient. 

2.  "Gratuity"  refers  to  the  offer  or 
acceptance  of  an  unlawful  payment  other 
than  a  bribe. 

3.  "Fiduciary  of  the  benefit  plan"  is  defined 
in  29  U.S.C.  1002(21 )( A)  to  mean  a  person 
who  exercises  any  discretionary  authority  or 
control  in  respect  to  the  management  of  such 
plan  or  exercises  authority  or  control  in 
respect  to  management  or  disposition  of  its 
assets,  or  who  renders  investment  advice  for 
a  fee  or  other  direct  or  indirect  compensation 
with  respect  to  any  moneys  or  other  property 
of  such  plan,  or  has  any  authority  or 
responsibility  to  do  so,  or  who  has  any 
discretionary  authority  ur  responsibility  in 
the  administration  of  such  plan. 

4.  "Value  of  the  improper  benefit  to  the 
payer"  is  explained  in  the  Commentary  to 
§  2C1.1  (Offering,  Giving,  Soliciting,  or 
Receiving  a  Bribe;  Extortion  Under  Color  of 
Official  Right). 

5.  If  the  adjustment  for  a  fiduciary  at 
I  2E5.1(b)(l)  applies,  do  not  apply  the 
adjustment  at  §  3B1.3  (Abuse  of  Position  of 
Trust  or  Use  of  Special  Skill). 

Background:  This  section  covers  the  giving 
or  receipt  of  bribes  and  other  unlawful 
gratuities  involving  employee  welfare  or 
pension  benefit  plans.  The  seriousness  of  the 
offense  is  determined  by  several  factors, 
including  the  value  of  the  bribe  or  gratuity 
and  the  magnitude  of  the  loss  resulting  from 
the  transaction.  A  more  severe  penalty  is 
warranted  in  a  bribery  where  the  payment  is 
the  primary  motivation  for  an  action  to  be 
taken,  as  opposed  to  graft,  where  the 
prohibited  payment  is  given  because  of  a 
person's  actions,  duties,  or  decisions  without 
a  prior  understanding  that  the  recipient's 
performance  will  be  directly  influenced  by 
the  gift. 

§  2E5.2.  Theft  or  Embezzlement  hvm 
Employee  Pension  and  Welfare  BeneFit 
Plans 

(a)  Base  Offense  Level:  4. 
■  (b)  Specific  Offense  Characteristics. 

(1)  If  the  offense  involved  more  than 
minimal  planning,  increase  by  2  levels. 

(2)  If  the  defendant  had  a  fiduciary 
obligation  under  the  Employee 
Retirement  Income  Security  Act, 
increase  by  2  levels. 

(3)  Increase  by  corresponding  number 
of  levels  from  the  table  in  §  2B1.1 
(Larceny,  Embezzlement,  and  Other 
Forms  of  Theft)  according  to  the  value  of 
the  property  stolen. 

Commentary 

Statutory  Provision:  18  U.S.C.  664. 
Ai-p/ication  Notes: 

1.  "MorL  than  minimal  planning"  is  defined 
in  the  Commentary  to  §  IBl.l  (Apphcation 
Instructions). 

2.  "Fiduciary  of  the  benefit  plan"  is  defined 
in  29  U.S.C.  1002(21 )( A)  to  mean  a  person 


who  exercises  any  discretionary  authority  or 
control  in  respect  to  the  management  of  such 
plan  or  exercises  authority  or  control  in 
respect  to  management  or  disposition  of  its 
assets,  or  who  renders  investment  advice  for 
a  fee  or  other  direct  or  indirect  compensation 
with  respect  to  any  moneys  or  other  property 
of  such  plan,  or  has  any  authority  or 
responsibility  to  do  so,  or  who  has  any 
discretionary  authority  or  responsibility  in 
the  administration  of  such  plan. 

3.  If  the  adjustment  for  a  fiduciary 
obligation  at  §  2E5.2(b)(2)  is  applied,  do  not 
apply  the  adjustment  at  S  3B1.3  (Abuse  of  a 
Position  of  Trust  or  Use  of  a  Special  Skill). 

Background:  This  section  covers  theft  or 
conversion  from  employee  benefit  plans  by 
fiduciaries,  or  by  any  person,  including 
borrowers  to  whom  loans  are  disbursed 
based  upon  materially  defective  loan 
applications,  service  providers  who  are  paid 
on  inflated  billings,  and  beneficiaries  paid  as 
the  result  of  fraudulent  claims.  The  base 
o^ense  level  corresponds  to  the  base  offense 
level  for  other  forms  of  theft.  Specific  offense 
characteristics  address  whether  a  defendant 
has  a  fiduciary  relationship  to  the  benefit 
plan,  the  sophistication  of  the  offense,  and 
the  scale  of  the  offense. 

§  2E5.3.  False  Statements  and 
Concealment  of  Facts  in  Relation  to 
Documents  Required  by  the  Employee 
Retirement  Income  Security  Act 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  6;  or 

(2)  If  false  records  were  used  for 
criminal  conversion  of  plan  funds  or  a 
scheme  involving  a  bribe  or  a  gratuity 
relating  to  the  operation  of  an  employee 
benefit  plan,  apply  §  i2E5.2  or  §  2E5.1.  as 
applicable. 

Commentary 

Statutory  Provision:  18  U.S.C.  1027. 

Application  Note: 

1.  "Criminal  conversion"  means 
embezzlement. 

Background:  This  section  covers  the 
falsification  of  documents  or  records  relating 
to  a  benefit  plan  covered  by  ERISA.  Such 
violations  sometimes  occur  in  connection 
with  the  criminal  conversion  of  plan  funds  or 
schemes  involving  bribery  or  graft.  Where  a 
violation  under  this  section  occurs  in 
connection  with  another  offense,  the  offense 
level  is  determined  by  reference  to  the 
offense  facilitated  by  the  false  statements  or 
documents. 

§  2E5.4.  Embezzlement  or  Theft  From 
Labor  Unions  in  the  Private  Sector 

(a)  Base  Offense  Level:  4. 

(b)  Specific  Offense  Characteristics. 

(1)  If  the  offense  involved  more  than 
minimal  planning,  increase  by  2  levels. 

(2)  If  the  defendant  was  a  union 
officer  or  occupied  a  position  of  trust  in 
the  union,  as  set  forth  in  29  U.S.C. 
501(a),  increase  by  2  levels. 

(3)  Increase  by  the  number  of  levels 
from  the  table  in  §  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of 


Theft)  corresponding  to  the  value  of  the 
property  stolen. 

Commentary 

Statutory  Provision:  29  U.S.C.  501(c). 
Application  Notes: 

1.  "More  than  minimal  planning"  is  defined 
in  the  Commentary  to  §  iBl.l  (Applicable 
Instructions). 

2.  If  the  adjustment  for  being  a  union 
officer  or  occupying  a  position  of  trust  in  a 
union  at  S  2E5.4(b)(2)  is  applied,  do  not  apply 
the  adjustment  at  S  3B1.3  (Abuse  of  a 
Position  of  Trust  or  Use  of  a  Special  Skill). 

Background:  This  section  includes 
embezzlement  or  theft  from  a  labor 
organization.  It  is  directed  at  union  o^icers 
and  persons  employed  by  a  union.  The 
seriousness  of  this  offense  is  determined  by 
the  amount  of  money  taken,  the 
sophistication  of  the  offense,  and  the  nature 
of  the  defendant's  position  in  the  union. 

§  2E5.5.  Failure  to  Maintain  and 
Falsification  of  Records  Required  by  the 
Labor  Management  Reporting  and 
Disclosure  Act 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  6;  or 

(2)  If  false  records  were  used  for 
criminal  conversion  of  funds  or  a 
scheme  involving  a  bribe  or  gratuity, 
apply  §  2E5.4  or  §  2E5.6,  as  applicable. 

Commentary 

Statutory  Provisions:  29  U.S.C.  439,  461. 

Background:  This  section  covers  failure  to 
maintain  proper  documents  required  by  the 
LMRDA  or  falsification  of  such  documents. 
This  offense  is  a  misdemeanor. 

§  2E5.6.  Prohibited  Payments  or  Lending 
of  Money  by  Employer  or  Agent  to 
Employees.  Representatives,  or  Labor 
Organizations 

(a)  Base  Offense  Level: 
(1)10.  if  a  bribe;  or 

(2)  6,  if  a  gratuity. 

(b)  Specific  Offense  Characteristic. 
(1)  Increase  by  the  number  of  levels 

from  the  fable  in  §  2F1.1  (Fraud  and 
Deceit)  corresponding  to  the  value  of  the 
prohibited  payment  or  the  value  of  the 
improper  benefit  to  the  payer,  whichever 
is  greater. 

Commentary 

Statutory  Provision:  29  U.S.C.  186. 
Application  Notes: 

1.  "Bribe"  refers  to  the  offer  or  acceptance 
of  an  unlawful  payment  with  the  specific 
understanding  that  it  will  corruptly  affect  an 
official  action  of  the  recipient. 

2.  "Gratuity"  refers  to  the  offer  or 
acceptance  of  an  unL.v'ful  payment  other 
than  a  bribe. 

3.  "Value  of  the  improper  benefit  to  the 
payer"  is  explained  in  the  Commentary  to 
§  2C1.1  (Offering.  Giving,  Soliciting,  or 
Receiving  a  Bribe:  Extortion  Under  Color  of 
Official  Right). 
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Part  F — Offenses  Involving  Fraud  or 
Deceit 

§  2F1.1.  Fraud  and  Deceit 

(a)  Base  Offense  Level:  6. 

(b)  Specific  Offense  Characteristics! 
(1)  If  the  estimated,  probable  or 

intended  loss  exceeded  $2,000,  increase 
the  offense  level  as  follows: 


Loss         ^f^r- 

(A)  $2,000  or  less No  increase. 

(B)  2,001  to  5.000 Add  1. 

(C)  5,001  to  10.000 Add  2. 

(D)  10.001  to  20.000 Add  3. 

(E)  20.001  to  50.000 _ _.  Add  4. 

(F)  50.001  to  100,000 Add  5. 

(G)  100,001  to  200.000 Add  8. 

(H)  200.001  to  500,000 „ Add  7. 

(I)  500,001  to  1,000,000 Add  8. 

(1)  1,000.001  to  2.000,000 Add  9. 

(K)  2,000,001  to  5,000,000 Add  10. 

(L)  Over  $5,000.000 Add  11. 


(2)  If  the  offense  involved  (A)  more 
than  minimal  planning;  (B)  a  scheme  to 
defraud  more  than  one  victim;  (C)  a 
misrepresentation  that  the  defendant 
was  acting  on  behalf  of  a  charitable, 
educational,  religious  or  pohtical 
organization,  or  a  government  agency;  or 
(O)  violation  of  any  judicial  or 
administrative  order,  injunction,  decree 
or  process;  increase  by  2  levels,  but  if 
the  result  is  less  than  level  10,  increase 
to  level  10. 

(3)  If  the  offense  involved  the  use  of 
foreign  bank  accounts  or  transactions  to 
conceal  the  true  nature  or  extent  of  the 
fraudulent  conduct,  and  the  offense 
level  as  determined  above  is  less  than 
level  12,  increase  to  level  12. 


Commentary 

Statutory  Provisions:  7  U.S.C.  6.  6b,  6c,  6h, 
6o.  13.  23: 15  U.S.C.  50,  77e,  77q,  77x,  78d,  78j, 
78ff,  80b-6, 1644: 18  U.S.C.  285-291,  659, 1001- 
1008, 1010-1014. 1016-1022. 1025-1028, 1028- 
1029. 1341-1344. 

Application  Notes: 

1.  The  adjustments  in  $  2Fl.l(b](2)  are 
alternative  rather  than  cumulative.  If  in  a 
particular  case,  however,  several  of  the 
enumerated  factors  applied,  upward 
departure  might  be  warranted. 

2.  "More  than  minimal  planning" 
(subsection  [b)(2)(A))  is  defined  in  the 
Commentary  to  §  IBl.l  (Application 
Instructions). 

3.  "Scheme  to  defraud  more  than  one 
victim."  as  used  in  subsection  (b)(2](B),  refers 
to  a  design  or  plan  to  obtain  something  of 
value  from  more  than  one  person.  In  this 
context,  "victim"  refers  to  the  person  or 
entity  from  which  the  funds  are  to  come 
directly.  Thus,  a  wire  fraud  in  which  a  single 
telephone  call  was  made  to  three  distinct 
individuals  to  get  each  of  them  to  invest  in  a 
pyramid  scheme  would  involve  a  scheme  to 
defraud  more  than  one  victim,  but  passing  a 
fraudulently  endorsed  check  would  not,  even 


though  the  maker,  payee  and/or  payor  all 
might  be  considered  victims  for  other 
purposes,  such  as  restitution. 

4.  Subsection  (b)(2)(C)  provides  an 
adjustment  for  a  misrepresentation  that  the 
defendant  was  acting  on  behalf  of  a 
charitable,  educational,  religious  or  political 
organization,  or  a  government  agency. 
Examples  of  conduct  to  which  this  factor 
applies  would  include  a  group  of  defendants 
who  solicit  contributions  to  a  non-existent 
fHmine  relief  organization  by  mail,  a 
defendant  who  diverts  donations  for  a 
religiously-affiliated  school  by  telephone 
solicitations  to  church  members  in  which  the 
defendant  falsely  claims  to  be  a  fund-raiser 
for  the  school,  or  a  defendant  who  poses  as  a 
federal  collection  agent  in  order  to  collect  a 
delinquent  student  loan. 

5.  Subsection  (b)(2)(D)  provides  an 
adjustment  for  violation  of  any  judicial  or 
administrative  order,  injunction,  decree  or 
process.  If  it  is  established  that  an  entity  the 
defendant  controlled  was  a  party  to  the  prior 
proceeding,  and  the  defendant  had 
knowledge  of  the  prior  decree  or  order,  this 
provision  applies  even  if  the  defendant  was 
not  a  specifically-named  party  in  that  prior 
case.  For  example,  a  defendant  whose 
business  was  previously  enjoined  from 
selling  a  dangerous  product,  but  who 
nonetheless  engaged  in  fraudulent  conduct  to 
sell  the  product,  would  be  subject  to  this 
provision. 

6.  Some  fraudulent  schemes  may  result  in 
multiple-count  indictments,  depending  on  the 
technical  elements  of  the  offense.  The 
cumulative  loss  produced  by  a  common 
scheme  or  course  of  conduct  should  he  used 
in  determining  the  offense  level,  regardless  of 
the  number  of  counts  of  conviction.  See 
Chapter  Three,  Part  D  (Multiple  Counts), 

7.  In  keeping  with  the  Commission's  policy 
on  attempts,  if  a  probable  or  intended  loss 
that  the  defendant  was  attempting  to  inflict 
can  be  determined,  that  figure  would  be  used 
if  it  was  larger  than  the  actual  loss.  For 
example,  if  the  fraud  consisted  of  attempting 
to  sell  $40,000  in  worthless  securities,  or 
representing  that  a  forged  check  for  $40,000 
was  genuine,  the  "loss"  would  be  treated  as 
$40,000  for  purposes  of  this  guideline. 

8.  The  amount  of  loss  need  not  be  precise. 
The  court  is  not  expected  to  identify  each 
victim  and  the  loss  he  suffered  to  arrive  at  an 
exact  Rgure.  The  court  need  only  make  a 
reasonable  estimate  of  the  range  of  loss, 
given  the  available  information.  The  estimate 
may  be  based  on  the  approximate  number  of 
victims  and  an  estimate  of  the  average  loss  to 
each  victim,  or  on  more  general  factors,  such 
as  the  nature  and  duration  of  the  fraud  and 
the  revenues  generated  by  similar  operations. 
Estimates  based  upon  aggregate  "market 
loss"  (e.g.,  the  aggregate  decline  in  market 
value  of  a  stock  resulting  from  disclosure  of 
information  that  was  wrongfully  withheld  or 
misrepresented)  are  especially  appropriate 
for  securities  cases.  The  offender's  gross  gain 
from  committing  the  fraud  is  an  alternative 
estimate  that  ordinarily  will  understate  the 
loss. 

9.  Dollar  loss  often  does  not  fully  capture 
the  harmfulness  and  seriousness  of  the 
conduct.  In  such  instances,  an  upward 
departure  may  be  warranted.  Examples  may 
include  the  following: 


(a)  The  primary  objective  of  the  fraud  was 
non-monetary: 

(b)  False  statements  were  made  for  the 
purpose  of  facilitating  some  other  crime; 

(c)  The  offense  caused  or  risked  physical  or 
psychological  harm: 

(d)  the  offense  endangered  national 
security  or  military  readiness; 

(e)  the  offense  caused  a  loss  of  confidence 
in  an  important  institution; 

(0  completion  of  the  offense  was 
prevented,  or  the  offense  was  interrupted 
before  it  caused  serious  harm. 

10.  The  adjustments  for  loss  do  not 
distinguish  frauds  involving  losses  greater 
than  $5,000,000.  Departure  above  the 
applicable  guideline  may  be  warranted  if  the 
loss  substantially  exceeds  that  amount. 

11.  In  a  few  instances,  the  total  dollar  loss 
that  results  from  the  offense  may  overstate 
its  seriousness.  Such  situations  typically 
occur  when  a  misrepresentation  is  of  limited 
materiality  or  is  not  the  sole  cause  of  the  loss. 
Examples  would  include  understating  debts 
to  a  limited  degree  in  order  to  obtain  a 
substantial  loan  which  the  defendant 
genuinely  expected  to  repay;  attempting  to 
negotiate  an  instrument  that  was  so 
obviously  fraudulent  that  no  one  would 
seriously  consider  honoring  it:  and  making  a 
misrepresentation  in  a  securities  offering  that 
enabled  the  securities  to  be  sold  at  inflated 
prices,  but  where  the  value  of  the  securities 
subsequently  declined  in  substantial  part  for 
other  reasons.  In  such  instances,  a  downward 
departure  may  be  warranted. 

12.  Offenses  involving  fraudulent 
identification  documents  and  access  devices, 
in  violation  of  18  U.S.C.  1028  and  1029,  are 
also  covered  by  this  guideline.  The  statutes 
provide  for  increased  maximum  terms  of 
imprisonment  for  the  use  or  possession  of 
device-making  equipment  and  the  production 
or  transfer  of  more  than  five  identification 
documents  or  Tifteen  access  devices.  The 
court  may  find  it  appropriate  to  enhance  the 
sentence  for  violations  of  these  statutes  in  a 
manner  similar  to  the  treatment  of  analogous 
counterfeiting  offenses  under  Part  B. 

13.  If  the  fraud  exploited  vulnerable 
victims,  an  enhancement  will  apply.  See 
§  3A1.1  (Vulnerable  Victim). 

14.  Sometimes,  offenses  involving 
fraudulent  statements  are  prosecuted  under 
18  U.S.C.  1001,  or  a  similarly  general  statute, 
although  the  offense  is  also  covered  by  a 
more  specific  statute.  Examples  include  false 
entries  regarding  currency  transactions,  for 
which  S  2S1.3  would  be  more  apt,  and  false 
statements  to  a  customs  officer,  in  which 

S  2T3.1  likely  would  be  more  apt.  In  such 
instances,  although  §  2F1.1  applies,  a 
departure  may  be  warranted. 

15.  In  certain  other  cases,  the  mail  or  wire 
fraud  statutes,  or  other  relatively  broad 
statutes,  are  used  primarily  as  jurisdictional 
bases  for  the  prosecution  of  other  offenses. 
For  example,  a  state  law  arson  where  a 
fraudulent  insurance  claim  was  mailed  might 
be  prosecuted  as  mail  fraud.  In  such  cases 
the  most  analogous  guideline  (in  the  above 
case,  §  2K1.4)  is  to  be  applied. 

Background:  This  guideline  is  designed  to 
apply  to  a  wide  variety  of  fraud  cases.  The 
statutory  maximum  term  of  imprisonment  for 


most  such  offenses  is  five  years.  The 
guideline  does  not  link  offense  characteristics 
to  specific  code  sections.  Because  federal 
fraud  statutes  are  so  broadly  written,  a  single 
pattern  of  offense  conduct  usually  can  be 
prosecuted  under  several  code  sections,  as  a 
result  of  which  the  offense  of  conviction  may 
be  somewhat  arbitrary.  Furthermore,  most 
fraud  statutes  cover  a  broad  range  of  conduct 
with  extreme  variation  in  severity. 

Empirical  analyses  of  current  practices 
show  that  the  most  important  factors  that 
determine  sentence  length  are  the  amount  of 
loss  and  whether  the  offense  is  an  isolated 
crime  of  opportunity  or  is  sophisticated  or 
repeated.  Accordingly,  although  they  are 
imperfect,  these  are  the  primary  factors  upon 
which  the  guideline  has  been  based. 

The  extent  to  which  an  offense  is  planned 
or  sophisticated  is  important  in  assessing  its 
potential  harmfulness  and  the  dangerousness 
of  the  offender,  independent  of  the  actual 
harm.  A  complex  scheme  or  repeated 
incidents  of  fraud  is  indicative  of  an  intention 
and  potential  to  do  considerable  harm.  In 
current  practice,  this  factor  has  a  significant 
impact,  especially  in  frauds  involving  small 
losses.  Accordingly,  the  guideline  not  only 
specifies  a  2-level  enhancement  when  this 
factor  is  present,  but  also  specifies  that  the 
minimum  offense  level  in  such  cases  shall  be 
10.  A  number  of  special  cases  are  specifically 
broken  out  under  subdivision  (b)(2)  to  ensure 
that  defendants  in  such  cases  are  adequately 
punished. 

Use  of  false  pretenses  involving  charitable 
causes  and  government  agencies  enhances 
the  sentences  of  defendants  who  take 
advantage  of  victims'  trust  in  government  or 
law  enforcement  agencies  or  their  generosity 
and  charitable  motives.  Taking  advantage  of 
a  victim's  self-interest  does  not  mitigate  the 
seriousness  of  fraudulent  conduct.  However, 
defendants  who  exploit  victims'  charitable 
impulses  or  trust  in  government  create 
particular  social  harm.  A  defendant  who  has 
been  subject  to  civil  or  administrative 
proceedings  for  the  same  or  similar 
fraudulent  conduct  demonstrates  aggravated 
criminal  intent  and  is  deserving  of  additional 
punishment  for  not  conforming  with  the 
requirements  of  judicial  process  or  orders 
issued  by  federal,  state,  or  local 
administrative  agencies. 

Offenses  that  involve  the  use  of 
transactions  or  accounts  outside  the  United 
Slates  in  an  effort  to  conceal  illicit  profits  and 
criminal  conduct  involve  a  particulariy  high 
level  of  sophistication  and  complexity.  These 
offenses  are  difficult  to  detect  and  require 
costly  investigations  and  prosecutions. 
Diplomatic  processes  often  must  be  used  to 
secure  testimony  and  evidence  beyond  the 
jurisdiction  of  United  States  courts. 
Consequently,  a  minimum  level  of  12  is 
provided  for  these  offenses. 

§  2F1.2.  Insider  Trading 

(a)  Base  Offense  Level:  8. 

(b)  Specific  Offense  Characteristic. 
(1)  Increase  by  the  number  of  levels 

from  the  table  in  §  2F1.1  corresponding 
to  the  gain  resulting  from  the  offense. 


Commenlary 

Statutory  Provisions:  15  U.S.C.  78j  and  17 
CFR  240.10b-5. 

Application  Note: 

1.  Section  3B1.3  (Abuse  of  Position  of  Trust 
or  Use  of  Special  Skill)  should  be  applied 
only  if  the  defendant  occupied  and  abused  a 
position  of  special  trust.  Examples  might 
include  a  corporate  president  or  an  attorney 
who  misused  information  regarding  a 
planned  but  unannounced  takeover  attempt. 
It  typically  would  not  apply  to  an  ordinary 
"tippee." 

Background:  This  guideline  applies  to 
certain  violations  of  Rule  lOb-5  that  are 
commonly  referred  to  as  "insider  trading." 
Insider  trading  is  treated  essentially  as  a 
sophisticated  fraud.  Because  the  victims  and 
their  losses  are  difficult  if  not  impossible  to 
identify,  the  gain,  i.e.,  the  total  increase  in 
value  realized  through  trading  in  securities  by 
the  defendant  and  persons  acting  in  concert 
with  him  or  to  whom  he  provided  inside 
information,  is  employed  instead  of  the 
victims'  losses. 

Certain  other  offenses,  e.g.,  7  U.S.C.  13(e). 
that  involve  misuse  of  inside  information  for 
personal  gain  also  may  appropriately  be 
covered  by  this  guideline. 

Part  G — Offenses  Involving  Prostitution, 
Sexual  Exploitation  of  Minors,  and 
Obscenity 

1.  Prostitution 

§  2G1.1.  Transportation  for  the  Purpose 
of  Prostitution  or  Prohibited  Sexual 
Conduct 

(a)  Base  Offense  Level:  14. 

(b)  Specific  Offense  Characteristic. 
(1)  If  the  defendant  used  physical 

force,  or  coercion  by  drugs  or  otherwise, 
increase  by  4  levels. 

Commentary 

Statutory  Provisions:  8  U.S.C.  1328;  18 
U.S.C.  2421,  2422. 
Application  Notes: 

1.  The  base  offense  level  assumes  that  the 
offense  was  committed  for  profit.  In  the 
infrequent  case  where  the  defendant  did  not 
commit  the  offense  for  profit  and  the  offense 
did  not  involve  physical  force  or  coercion,  the 
Commission  recommends  a  downward 
departure  of  8  levels. 

2.  The  enhancement  for  physical  force,  or 
coercion  by  drugs  or  otherwise,  anticipates 
no  bodily  injury.  If  bodily  injury  results,  an 
upward  departure  may  be  warranted.  See 
Chapter  Five,  Part  K  (Departures). 

3.  "Coercion,"  as  used  in  this  guideline, 
includes  any  form  of  conduct  that  negates  the 
voluntariness  of  the  behavior  of  the  person 
transported, 

4.  For  the  purposes  of  S  3B1.1  (Aggravating 
Role),  the  persons  transported  are  considered 
participants  only  if  they  assisted  in  the 
unlawful  transportation  of  others. 

5.  For  the  purposes  of  Chapter  Three,  Part 
D  (Multiple  Counts),  each  person  transported 
is  to  be  treated  as  a  separate,  distinct 
offense,  even  If  several  persons  are 
transported  in  a  single  act. 


§  2G1.2.  Transportation  of  a  Minor  for 
the  Purpose  of  Prostitution  or  Prohibited 
Sexual  Conduct 

(a)  Base  Offense  Level:  16 

(b)  Specific  Offense  Characteristics 

(1)  If  the  offense  involved  the  use  of 
physical  force,  or  coercion  by  drugs  or 
otherwise,  increase  by  4  levels. 

(2)  If  the  conduct  involved  the 
transportation  of  a  minor  under  the  age 
of  twelve  years,  increase  by  4  levels. 

(3)  If  the  conduct  involved  the 
transportation  of  a  minor  at  least  twelve 
years  of  age  but  under  the  age  of  sixteen 
years,  increase  by  2  levels. 

Commentary 

Statutory  Provisions:  8  U.S.C.  1328;  18 
U.S.C.  2423. 
Application  Note: 

1.  For  the  purposes  of  Chapter  Three,  Part 
D  (Multiple  Counts),  each  person  transported 
is  to  be  treated  as  a  separate,  distinct 
offense,  even  if  several  persons  are 
transported  in  a  single  act, 

2.  The  enhancement  for  physical  force,  or 
coercion  by  drugs  or  otherwise,  anticipates 
no  bodily  injury.  If  bodily  injury  results,  an 
upward  departure  may  be  warranted.  See 
Chapter  Five,  Part  K  (Departures). 

3.  "Coercion,"  as  used  in  this  guideline, 
includes  any  form  of  conduct  that  negates  the 
voluntariness  of  the  behavior  of  the  person 
transported. 

2.  Sexual  Exploitation  of  a  Minor 

§  2G2.1.  Sexually  Exploiting  a  Minor  by 
Production  of  Sexually  Explicit  Visual  or 
Printed  Material 

(a]  Base  Offense  Level:  25 

(b)  Specific  Offense  Characteristic 
(1)  If  the  minor  was  under  the  age  of 

twelve  years,  increase  by  2  levels. 

Commentary 

Statutory  Provisions:  8  U.S.C.  1328;  18 
U.S.C.  2251. 

Application  Note: 

1.  For  the  purposes  of  Chapter  Three,  Part 
D  (Multiple  Counts),  each  minor  exploited  is 
to  be  treated  as  a  separate,  distinct  offense, 
even  if  several  are  exploited  simultaneously. 

Background:  This  offense  commonly 
involves  the  production  source  of  a  child 
pornography  enterprise.  Because  the  offense 
directly  involves  the  exploitation  of  minors, 
the  base  offense  level  is  higher  than  for  the 
distribution  of  the  sexually  explicit  material 
after  production.  An  enhancement  is 
provided  when  the  conduct  involves  the 
exploitation  of  a  minor  under  age  twelve  to 
reflect  the  more  serious  nature  of  exploiting 
young  children. 

§  2G2.2.  Transporting,  Receiving,  or 
Trafficking  in  Material  Involving  the 
Sexual  Exploitation  of  a  Minor 

(a)  Base  Offense  Level:  13 

(b)  Specific  Offense  Characteristics 
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(1)  If  the  material  involved  a  minor 
under  the  age  of  twelve  years,  increase 
by  2  levels. 

(2)  If  the  offense  involved  distribution, 
increase  by  the  number  of  levels  from 
the  table  in  §  2F1.1  corresponding  to  the 
retail  value  of  the  material,  but  in  no 
event  less  than  5  levels. 


Commentary 

Statutory  Provision:  18  U.S.C.  2252. 

Application  Note: 

1.  "Distribution."  as  used  in  this  guideline, 
includes  any  act  related  to  distribution  for 
pecuniary  gain,  including  production, 
transportation,  and  possession  with  intent  to 
distribute. 

3.  Obscenity 

§  2G3.1.  Importing.  Mailing,  or 
Transporting  Obscene  Matter 

(a)  Base  Offense  Level:  6 

(b)  Specific  Offense  Characteristics 

(1)  If  the  offense  involved  an  act 
related  to  distribution  for  pecuniary 
gain,  increase  by  the  number  of  levels 
from  the  table  in  S  2F1.1  corresponding 
to  the  retail  value  of  the  material,  but  in 
no  event  by  less  than  5  levels.  ; 

(2)  If  the  offense  involved  material 
that  portrays  sadomasochistic  conduct 
or  other  depictions  of  violence,  increase 
by  4  levels. 

(c)  Cross  Reference 
(1)  If  the  offense  involved  a  criminlal 

enterprise,  apply  the  appropriate 
guideline  from  Chapter  Two,  Part  E 
(Offenses  Involving  Criminal  Enterprises 
and  Racketeering)  if  the  resulting 
offense  level  is  greater  than  that 
determined  above. 

Commentary 

Statutory  Provisions:  18  U.S.C.  1461-1465. 

Application  Note: 

1.  "Act  related  to  distribution"  as  used  in 
this  guideline  is  to  be  construed  broadly  and 
includes  production,  transportation,  and 
possession  with  intent  to  distribute. 

Background:  Most  federal  prosecutions  For 
offenses  covered  in  this  guideline  are 
directed  to  offenses  involving  distribution  for 
pecuniary  gain.  Consequently,  the  offense 
level  under  this  section  generally  will  be  at 
least  11. 

§  2G3.2.  Obscene  or  Indecent  Telephone 
Communications 

(a)  Base  Offense  Level:  6 

Commentary 

Statutory  Provision:  47  U.S.C.  223. 

Background:  This  offense  is  a  misdemeanor 
for  which  the  maximum  term  of  imprisonment 
authorized  by  statute  is  six  months. 


Part  H— Offenses  Involving  Individual 
Rights 

1.  Civil  Rights 

Introductory  Commentary 

This  subpart  covers  violations  of  civil 
rights  statutes  that  typically  penalize  conduct 
involving  death  or  bodily  injury  more 
severely  than  discriminatory  or  intimidating 
conduct  not  involving  such  injury.  ; 

The  addition  of  two  levels  to  the  offense 
level  applicable  to  the  underlying  offense  in 
this  subpart  reflects  the  fact  that  the  harm 
involved  both  the  underlying  conduct  and 
activity  intended  to  deprive  a  person  of  his 
civil  rights.  An  added  penalty  is  imposed  on 
an  offender  who  was  a  public  official  at  the 
time  of  the  offense  to  reflect  the  likely 
damage  to  public  confidence  in  the  integrity 
and  fairness  of  government,  and  the  added 
likely  force  of  the  threat  because  of  the 
officiars  involvement. 

§  2H1.1.  Going  in  Disguise  to  Deprive  of 
Rights 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  15;  or 

(2)  2  plus  the  offense  level  applicable 
to  any  underlying  offense. 

(b)  Specific  Offense  Characteristic 
(1)  If  the  defendant  was  a  public 

official  at  the  time  of  the  offense, 
increase  by  4  levels. 

Commentary 

Statutory  Provision:  18  U.S.C.  241. 

Application  Notes: 

1.  "2  plus  the  offense  level  applicable  to 
any  underlying  offense"  means  2  levels  above 
the  offense  level  (base  offense  level  plus  any 
applicable  specific  offense  characteristics 
contained  in  the  particular  guideline  in 
Chapter  Two)  for  any  underlying  criminal 
conduct.  For  example,  if  the  underlying 
offense  was  second-degree  murder,  which 
under  §  2A1.2  has  an  offense  level  of  33,  "2 
plus  the  offense  level  applicable  to  any 
underlying  offense"  would  be  33  +  2=35.  If 
the  underlying  offense  was  assault,  criminal 
sexual  conduct,  kidnapping,  abduction  or 
unlawful  restraint,  the  offense  level  from  the 
guideline  for  the  most  comparable  offense  in 
§§  2A2.1-2A4.2  (Assault,  Criminal  Sexual 
Abuse,  and  Kidnapping,  Abduction,  or 
Unlawful  Restraint)  would  first  be 
determined,  and  2  levels  then  would  be 
added.  If  the  underlying  offense  was  damage 
to  property  by  means  of  arson  or  an 
explosive  device,  the  offense  level  from 
§  2K1.4  (Arson;  Property  Damage  By  Use  of 
Explosives)  would  first  be  determined  and  2 
levels  would  be  added.  If  the  offense  was 
property  damage  by  other  means,  the  offense 
level  from  §  2B1.3  (Property  Damage  or 
Destruction  (Other  than  by  Arson  or 
Explosives))  would  first  be  determined  and  2 
levels  would  be  added.  If  the  offense  was  a 
conspiracy  or  attempt  to  commit  an  offense, 
"2  plus  the  offense  level  for  any  underlying 
offense  '  would  be  the  offense  level  from  the 
guideline  applicable  to  a  conspiracy  or 
attempt  to  commit  that  offense  plus  2  levels. 


2.  Where  the  adjustment  in  S  2Hl.l(b](l)  is 
applied,  do  not  apply  {  3B1.3  (Abuse  of 
Position  of  Trust  or  Use  of  Special  Skill). 

Background:  This  section  applies  to 
intimidating  activity  by  various  groups, 
including  formally  and  informally  organized 
groups  as  well  as  hate  groups.  The  maximum 
term  of  imprisonment  authorized  by  statute  is 
ten  years,  except  where  death  results  the 
maximum  term  of  imprisonment  authorized 
by  statute  is  life  imprisonment.  The  base 
offense  level  for  this  guideline  assumes 
threatening  or  otherwise  serious  conduct. 

§  2H1,2.  Conspiracy  to  Interfere  with 
Civil  Rights 

(a)  Base  Offense  Level  (Apply  the 
greater]: 

(1)  13;  or 

(2)  2  plus  the  offense  level  applicable 
to  any  underlying  offense. 

(b)  Specific  Offense  Characteristic 
(1)  If  the  defendant  was  a  public 

official  at  the  time  of  the  offense, 
increase  by  4  levels. 

Commentary 

Statutory  Provision:  18  U.S.C.  241. 
Application  Notes: 

1.  "2  plus  the  offense  level  applicable  to 
any  underlying  offense"  is  explained  in  the 
Commentary  to  §  2H1.1. 

2.  Where  the  adjustment  in  S  2Hl.2(b)(l)  is 
applied,  do  not  apply  $  3B1.3  (Abuse  of 
Position  of  Trust  or  Use  of  Special  Skill). 

Background:  This  section  applies  to 
conspiracies  to  interfere  with  civil  rights.  The 
maximum  term  of  imprisonment  authorized 
by  statute  is  ten  years,  except  where  death 
results,  in  which  case  the  maximum  term  of 
imprisonment  authorized  by  statute  is  life 
imprisonment.  The  base  offense  level  for  this 
guideline  assumes  threatening  or  otherwise 
serious  conduct. 

§  2H1.3,  Use  of  Force  or  Threat  of  Force 
to  Deny  BeneHts  or  Rights  in 
Furtherance  of  Discrimination 

(a)  Base  Offense  Level  (Apply  the 
greatest): 

(1)  10,  if  no  injury  occurred;  or 

(2)  15,  if  injury  occurred;  or 

(3)  2  plus  the  offense  level  applicable 
to  any  underlying  offense. 

(b)  Specific  Offense  Characteristic 
(1)  If  the  defendant  was  a  public 

official  at  the  time  of  the  offense, 
increase  by  4  levels. 

Commentary 

Statutory  Provisions:  18  U.S.C.  245:  42 
U.S.C.  3631. 
Application  Notes: 

1.  "2  plus  the  offense  level  applicable  to 
any  underlying  offense"  is  defined  in  the 
Commentary  to  §  2H1.1. 

2.  "Injury"  means  "bodily  injury,"  "serious 
bodily  injury."  or  "permanent  or  life 
threatening  bodily  injury"  as  defined  in  the 
Commentary  to  S  IBl.l  (Application 
Instructions). 

3.  Where  the  adjustment  in  S  2H1.3(b)(l)  is 
applied,  do  not  apply  the  adjustment  at 


S  3B1.3  (Abuse  of  Position  of  Trust  or  Use  of 
Special  Skill). 

4.  In  the  case  of  a  violation  of  42  U.S.C. 
3631,  apply  this  guideline  where  the  offense 
involved  the  threat  or  use  of  force. 
Otherwise,  apply  §  2H1.5. 

Background:  The  statutes  covered  by  this 
guideline  provide  federal  protection  for  the 
exercise  of  civil  rights  in  a  variety  of  contexts 
(e.g.,  voting,  employment,  public 
accommodations,  etc.).  The  base  offense 
level  in  §  2Hl.3(a)  reflects  that  the  threat  or 
use  of  force  is  inherent  in  the  offense.  The 
maximum  term  of  imprisonment  authorized 
by  statute  is  one  year  if  no  injury  occurs,  ten 
years  if  injury  occurs,  and  life  imprisonment 
if  death  results. 

§  2H1.4.  Interference  Wtth  Civil  JUgM* 
Under  Color  of  Law 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  10;  or 

(2)  2  plus  the  offense  level  applicable 
to  any  underlying  offense. 

Commentary 

Statutory  Provision:  18  U.S.C.  242. 
Application  Notes: 

1.  "2  plus  the  offense  level  applicable  to 
any  underlying  offense"  is  defined  in  the 
Commentary  to  §  2H1.1. 

2.  Do  not  apply  the  adjustment  from  §  3B1.3 
(Abuse  of  Position  of  Trust  or  Use  of  Special 
Skill). 

Background:  This  maximum  term  of 
imprisonment  authorized  by  18  U.S.C.  242  is 
one  year,  except  where  death  results,  in 
which  case  the  maximum  term  of 
imprisonment  authorized  is  life 
imprisonment.  Given  this  one-year  statutory 
maximum,  a  base  offense  level  of  10  is 
prescribed  at  §  2Hl.4(a)(l)  providing  a 
guideline  sentence  near  the  statutory 
maximum  for  cases  not  resulting  in  death 
because  of  the  compelling  public  interest  in 
deterring  and  adequately  punishing  those 
wrho  violate  civil  rights  under  color  of  law. 
The  Commission  intends  to  recommend  that 
this  one  year  statutory  maximum  penalty  be 
increased.  An  alternative  base  offense  level 
is  provided  at  §  2Hl.4(a)(2). 

Enhancement  under  §  3B1.3  (Abuse  of 
Position  of  Trust  or  Use  of  Special  Skill)  is 
inappropriate  because  the  base  offense  level 
in  §  2H1.4(a)  reflects  that  the  abuse  of  actual 
or  purported  legal  authority  is  inherent  in  the 
offense. 

§  2H1.5.  Other  Deprivations  of  Rights  or 
Benents  in  Furtherance  of 
Discrimination 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  6;  or 

(2)  2  plus  the  offense  level  applicable 
to  any  underlying  offense. 

(b)  Specific  Offense  Characteristic 
(1)  If  the  defendant  was  a  public 

official  at  ♦he  time  of  the  offense, 
increase  by  4  levels. 

Commentary 
Statutory  Provisions:  18  U.S.C.  246:  42 

U.S.C.  aaei. 
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Application  Notes: 

1.  "2  plus  the  offense  level  applicable  to 
any  underlying  offense"  is  explained  in  the 
Commentary  to  §  2H1.1. 

2.  Where  the  adjustment  in  §  2Hl.4(b)(l)  is 
applied,  do  not  apply  the  adjustment  at 

§  3B1.3  (Abuse  of  Position  of  Trust  or  Use  of 
Special  Skill). 

3.  In  the  case  of  a  violation  of  42  U.S.C. 
3631,  apply  this  guideline  where  the  offense 
did  not  involve  the  threat  or  use  of  force.  If 
the  offense  involved  the  threat  or  use  of 
force,  apply  §  2H1.3. 

Background:  Violations  of  the  statutes 
covered  by  this  provision  do  not  necessarily 
involve  the  use  of  force  or  threatening 
conduct  or  violations  by  public  officials. 
Accordingly,  the  minimum  base  offense  level 
(level  6)  provided  is  lower  than  that  of  the 
other  guidelines  in  this  subpart. 

2.  Political  Rights 

§  2H2.1.  Obstructing  an  Election  or 
Registration 

(a)  Base  Offense  Level  (Apply  the 
greatest): 

(1)  18.  if  the  obstruction  occurred  by 
use  of  force  or  threat  of  force  against 
persons  or  property;  or 

(2)  12,  if  the  obstruction  occurred  by 
forgery,  fraud,  theft,  bribery,  deceit,  or 
other  means,  except  as  provided  in  (3) 
below;  or 

(3)  6,  if  the  defendant  (A)  solicited, 
demanded,  accepted,  or  agreed  to 
accept  anything  of  value  to  vote,  refrain 
from  voting,  vote  for  or  against  a 
particular  candidate,  or  register  to  vote, 
(B)  gave  false  information  to  establish 
eligibility  to  vote,  or  (C)  voted  more  than 
once  in  a  federal  election. 

Commentary 

Statutory  Provisions:  18  U.S.C.  241.  242. 
245(b)(1)(A),  592,  593,  594,  597;  42  U.S.C.  19731. 
1973J. 

Application  Note: 

1.  If  the  offense  resulted  in  bodily  injury  or 
significant  property  damage,  or  involved 
corrupting  a  public  official,  an  upward 
departure  may  be  warranted.  See  Chapter 
Five,  Part  K  (Departures). 

Background:  Specific  offense 
characteristics  cover  three  major  ways  of 
obstructing  an  election:  by  force,  by 
deceptive  or  dishonest  conduct,  or  by  bribery. 
A  defendant  who  is  a  public  official  or  who 
directs  others  to  engage  in  criminal  conduct 
is  subject  to  an  enhancement  from  Chapter 
Three.  Part  B  (Role  in  the  Offense). 

3.  Privacy  and  Eavesdropping 

§  2H3.1.  Interception  of  Communications 
or  Eavesdropping 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  9;  or 

(2)  If  the  purpose  of  the  conduct  was 
to  facilitate  another  offense,  apply  the 
guideline  applicable  to  an  attempt  to 
commit  that  offense. 

(b)  Specific  Offense  Characteristic. 


(1)  If  the  purpose  of  the  conduct  was 
to  obtain  direct  or  indirect  commercial 
advantage  or  economic  gain  not  covered 
by  §  2H3.1(a)(2)  above,  increase  by  3 
levels. 

Commentary 

Statutory  Provisions:  18  U.S.C.  2511:  47 
U.S.C.  605. 

Application  Note: 

1.  If  the  offense  involved  interception  of 
satellite  cable  transmissions  for  purposes  of 
commercial  advantage  or  private  financial 
gain  (including  avoiding  payment  of  fees), 
apply  S  2B5.3  (Criminal  Infringement  of 
Copyright)  rather  than  this  guideline. 

Background:  This  section  refers  to  conduct 
proscribed  by  47  U.S.C.  605  and  the 
Electronic  Communications  Privacy  Act  of 
1986,  which  amends  18  U.S.C.  2511  and  other 
sections  of  Title  18  dealing  with  unlawful 
interception  and  disclosure  of 
communications.  These  statutes  proscribe  the 
interception  and  divulging  of  wire.  oral,  radio, 
and  electronic  communications.  The 
Electronic  Communications  Privacy  Act  of 
1988  provides  for  a  maximum  term  of 
imprisonment  of  five  years  for  violations 
involving  most  types  of  communication. 

§  2H3.2.  Manufacturing.  Distributing, 
Advertising,  or  Possessing  an 
Eavesdropping  Device 

(a)  Base  Offense  Level:  6. 

(b)  Specific  Offense  Characteristic. 
(1)  If  the  oYfense  was  committed  for 

pecuniary  gain,  increase  by  3  levels. 

Commentary 

Statutory  Provision:  18  U.S.C.  2512. 

§  2H3.3.  Obstructing  Correspondence 

(a)  Base  Offense  Level: 

(1)  6;  or 

(2)  if  the  conduct  was  theft  of  mail, 
apply  §  2B1.1  (Larceny,  Embezzlement, 
and  Other  Forms  of  Theft): 

(3)  if  the  conduct  was  destruction  of 
mail,  apply  §  2B1.3  (Property  Damage  or 
Destruction  (Other  than  by  Arson  or 
Explosives)) 

Commentary 

Statutory  Provision:  18  U.S.C.  1702. 

Background:  The  statutory  provision 
covered  by  this  guideline  is  sometimes  used 
to  prosecute  offenses  more  accurately 
described  as  theft  or  destruction  of  mail.  In 
such  cases.  §  2B1.1  (Larceny.  Embezzlement, 
and  Other  Forms  of  Theft)  or  §  2B1.3 
(Property  Damage  or  Destruction  (Other  than 
by  Arson  or  Explosives))  is  to  be  applied. 

4.  Peonage.  Involuntary  Servitude,  and 
Slave  Trade 

§  2H4.1.  Peonage,  Involuntary  Servitude, 
and  Slave  Trade 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  15:  or 

(2)  2  plus  the  offense  level  applicable 
to  any  underlying  offense. 
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Commenlary  I 

Statutory  Provisions:  18  U.S.C.  1581-1588. 

Application  Note: 

1.  "2  plus  the  offense  level  applicable  to  the 
underlying  offense"  is  explained  in  the 
Commentary  to  §  2H1.1. 

Background:  This  section  covers  statutes 
that  prohibit  peonage,  involuntary  servitude, 
and  sjave  trade.  For  purposes  of  deterrence 
and  just  punishment,  the  minimum  base 
offense  level  is  15.  However,  these  offenses 
frequently  involve  other  serious  offenses.  In 
such  cases,  the  offense  level  will  be 
increased  under  {  2H4.1(a)(2). 

Part  I — Offenses  Involving  the 
Administration  of  Justice 

§  2|1.1.  Contempt 

If  the  defendant  was  adjudged  guilty 
of  contempt,  the  court  shall  impose  a 
sentence  based  on  stated  reasons  and 
the  purposes  of  sentencing  set  forth  in  18 
U.S.C.  S  3553(a)(2).  I 

Commentary 

Statutory  Provisions:  18  U.S.C.  401, 402. 

Application  Note: 

1.  Because  misconduct  constituting 
contempt  varies  significantly  and  the  nature 
of  the  contemptuous  conduct,  the 
circumstances  under  which  the  contempt  was 
committed,  the  effect  the  misconduct  had  on 
the  administration  of  justice,  and  the  need  to 
vindicate  the  authority  of  the  court  are  highly 
context-dependent,  the  Commission  has  not 
provided  a  specific  guideline  for  this  offense. 
See.  however,  S  2X5.1  (Other  Offenses). 

§  2]12.  Obstruction  of  )ustice      | 

(a)  Base  Offense  Level:  12. 

(b)  Specific  Offense  Characteristics. 

(1)  If  the  defendant  obstructed  or 
attempted  to  obstruct  the  administration 
of  justice  by  causing  or  threatening  to 
cause  physical  injury  to  a  person  or 
property,  increase  by  8  levels. 

(2)  If  the  defendant  substantially 
interfered  with  the  administration  of 
justice,  increase  by  3  levels. 

(c)  Cross  Reference. 

(1)  If  the  conduct  was  obstructing  the 
investigation  or  prosecution  of  a 
criminal  offense,  apply  §  2X3.1 
(Accessory  After  the  Fact)  in  respect  to 
such  criminal  offense,  if  the  resulting 
offense  level  is  greater  than  that 
determined  above. 

Commentary 

Statutory  Provisions:  18  U.S.C.  1503-1513. 
Application  Notes: 

1.  "Substantially  interfered  with  the 
administration  of  justice"  includes  offense 
conduct  resulting  in  a  premature  or  improper 
termination  of  a  felony  investigation,  an 
indictment  or  verdict  based  upon  perjury, 
false  testimony,  or  other  false  evidence,  or 
the  unnecessary  expenditure  of  substantial 
governmental  or  court  resources. 

2.  For  offenses  covered  under  this  section. 
Chapter  Three.  Part  C  (Obstruction)  does  not 
apply,  unless  the  defendant  obstructed  the 


investigation  or  trial  of  the  obstruction  of 
justice  count. 

3.  In  the  event  that  the  defendant  is 
convicted  under  this  section  as  well  as  for  the 
underlying  offense  (i.e.,  the  offense  that  is  the 
object  of  the  obstruction),  see  the 
Commentary  to  Chapter  Three,  Part  C 
(Obstruction),  and  to  S  3Dl.2{c)  (Groups  of 
Closely  Related  Counts). 

4.  If  a  weapon  was  used,  or  bodily  injury  or 
significant  property  damage  resulted,  a 
departure  may  be  warranted.  See  Chapter 
Five,  Part  K  (Departures). 

Background:  This  section  addresses 
offenses  involving  the  obstruction  of  justice 
generally  prosecuted  under  the  above- 
referenced  statutory  provisions.  Numerous 
offenses  of  varying  seriousness  may 
constitute  obstruction  of  justice:  using  threats 
or  force  to  intimidate  or  influence  a  juror  or 
federal  officer  obstructing  a  civil  or 
administrative  proceeding;  stealing  or 
altering  court  records;  unlawfully  intercepting 
grand  jury  deliberations:  obstructing  a 
criminal  investigation:  obstructing  a  state  or 
local  investigation  of  illegal  gambling:  using 
intimidation  or  force  to  influence  testimony, 
alter  evidence,  evade  legal  process,  or 
obstruct  the  communication  of  a  judge  or  law 
enforcement  officer;  or  causing  a  witness 
bodily  injury  or  property  damage  in 
retaliation  for  providing  testimony, 
information  or  evidence  in  a  federal 
proceeding.  The  conduct  that  gives  rise  to  the 
violation  may,  therefore,  range  from  a  mere 
threat  to  an  act  of  extreme  violence. 

The  specific  offense  characteristics  reflect 
the  more  serious  forms  of  obstruction. 
Because  the  conduct  covered  by  this 
guideline  is  frequently  part  of  an  effort  to 
assist  another  person  to  escape  punishment 
for  a  crime  he  has  committed,  an  alternative 
reference  to  the  guideline  for  accessory  after 
the  fact  is  made. 

§  211.3.  Perjury 

(a)  Base  Offense  Level:  12. 

(b)  Specific  Offense  Characteristics. 

(1)  If  the  defendant  suborned  perjury 
by  causing  or  threatening  to  cause 
physical  injury  to  a  person  or  property, 
increase  by  8  levels. 

(2)  If  the  defendant's  perjury  or 
subornation  of  perjury  substantially 
interfered  with  the  administration  of 
justice,  increase  by  3  levels. 

(c)  Cross  Reference 

(1)  If  the  conduct  was  perjury  in 
respect  to  a  criminal  offense,  apply 
§  2X3.1  (Accessory  After  the  Fact)  in 
respect  to  such  criminal  offense,  if  the 
resulting  offense  level  is  greater  than 
that  determined  above. 

Commentary 

Statutory  Provisions:  18  U.S.C.  1621-1623. 

Application  Notes: 

1.  "Substantially  interfered  with  the 
administration  of  justice"  includes  offense 
conduct  resulting  in  a  premature  or  improper 
termination  of  a  felony  investigation,  an 
indictment  or  verdict  based  upon  perjury, 
false  testimony,  or  other  false  evidence,  or 
the  unnecessary  expenditure  of  substantial 
governmental  or  court  resources. 


2.  For  offenses  covered  under  this  section. 
Chapter  Three,  Part  C  (Obstruction)  does  not 
apply,  unless  the  defendant  obstructed  the 
investigation  or  trial  of  the  perjury  count. 

3.  In  the  event  that  the  defendant  is 
convicted  under  this  section  as  well  as  for  the 
underlying  offense  (i.e..  the  offense  with 
respect  to  which  he  committed  perjury),  see 
the  Commentary  to  Chapter  Three,  Part  C 
(Obstruction),  and  to  §  3Dl.2(c)  (Groups  of 
Closely  Related  Counts). 

4.  If  a  weapon  was  used,  or  bodily  injury  or 
significant  property  damage  resulted,  an 
upward  departure  may  be  warranted.  See 
Chapter  Five,  Part  K  (Departures). 

Background:  This  section  applies  to  perjury 
and  subornation  of  perjury,  generally 
prosecuted  under  the  referenced  statutes.  The 
guidelines  provide  a  higher  penalty  for 
perjury  than  the  current  practice  estimate  of 
ten  months  imprisonment.  The  Commission 
believes  that  perjury  should  be  treated 
similarly  to  obstruction  of  justice.  Therefore, 
the  same  considerations  for  enhancing  a 
sentence  are  applied  in  the  specific  offense 
characteristics,  and  an  alternative  reference 
to  the  guideline  for  accessory  after  the  fact  is 
made. 

§  211.4.    Impersonation 

(a)  Base  Offense  Level:  6 

(b)  Specific  Offense  Characteristic 
(1)  If  the  defendant  falsely 

represented  himself  as  a  federal  officer, 
agent  or  employee  to  demand  or  obtain 
any  money,  paper,  document,  or  other 
thing  of  value  or  to  conduct  an  unlawful 
arrest  or  search,  increase  by  6  levels. 

Commentary 

Statutory  Provisions:  18  U.S.C.  912,  913. 

Background:  This  section  applies  to 
impersonation  of  a  federal  officer,  agent,  or 
employee;  and  impersonation  to  conduct  an 
unlawful  search  or  arrest. 

§  211.5.    Failure  to  Appear  by  Material 
Witness 

(a)  Base  Offense  Level: 

(1)  6.  if  in  respect  to  a  felony;  or 

(2)  4.  if  in  respect  to  a  misdemeanor. 

(b)  Specific  Offense  Characteristic 
(1)  If  the  offense  substantially 

interfered  with  the  administration  of 
justice,  increase  by  3  levels. 

Commentary 

Statutory  Provision:  18  U.S.C.  3146(b)(2). 
Application  Note: 

1.  "Substantially  interfered  with  the 
administration  of  justice"  includes  offense 
conduct  resulting  in  a  premature  or  improper 
termination  of  a  felony  investigation,  an 
indictment  or  verdict  based  upon  perjury, 
false  testimony,  or  other  false  evidence,  or 
the  unnecessary  expenditure  of  substantial 
governmental  or  court  resources. 

2.  By  statute,  a  term  of  imprisonment 
imposed  for  this  offense  runs  consecutively  to 
any  other  term  of  imprisonment  imposed.  18 
U.S.C.  3146(b)(2). 

Background:  This  section  applies  to  a 
failure  to  appear  by  a  material  witness.  The 
base  offense  level  incorporates  a  distinction 


as  to  whether  the  failure  to  appear  was  in 
respect  to  a  felony  or  misdemeanor 
prosecution.  This  offense  covered  by  this 
section  is  a  misdemeanor  for  which  the 
maximum  period  of  imprisonment  authorized 
by  statute  is  one  year. 

§  2)1.6.    Failure  to  Appear  by 
Defendant 

(a)  Base  Offense  Level:  6 

(b)  Specific  Offense  Characteristics 

(1)  If  the  underlying  offense  is 
punishable  by  death  or  imprisonment  for 
a  term  of  fifteen  years  or  more,  increase 
by  9  levels. 

(2)  If  the  underlying  offense  is 
punishable  by  a  term  of  imprisonment  of 
five  or  more  years,  but  less  than  fifteen 
years,  increase  by  6  levels. 

(3)  If  the  underlying  offense  is  a  fdony 
punishable  by  a  maximum  term  of  less 
than  five  years,  increase  by  3  levels. 

Commentary 

Statutory  Provision:  18  U.S.C.  3146(b)(1). 
Application  Note: 

1.  "Underlying  offense"  means  the  offense 
in  respect  to  which  the  defendant  failed  to 
appear. 

2.  By  statute,  a  term  of  imprisonment 
imposed  for  this  offense  runs  consecutively  to 
any  other  term  of  imprisonment  imposed.  18 
U.S.C.  3146(b)(1). 

3.  For  offenses  covered  under  this  section. 
Chapter  Three,  Part  C  (Obstruction)  does  not 
apply,  unless  the  defendant  obstructed  the 
investigation  or  trial  of  the  failure  to  appear 
count. 

Background:  This  section  applies  to  a 
failure  to  appear  by  a  defendant  who  was 
released  pending  trial,  sentencing,  appeal,  or 
surrender  for  service  of  sentence.  The  offense 
level  for  this  offense  increases  in  relation  to 
the  statutory  maximum  of  the  underlying 
offense. 

§  2)1.7.    Commission  of  Offense  While 
on  Release 

(a)  Base  Offense  Level:  6 

(b)  Specific  Offense  Characteristics 

(1)  If  the  offense  committed  while  on 
release  is  punishable  by  death  or 
imprisonment  for  a  term  of  fifteen  years 
or  more,  increase  by  6  levels. 

(2)  If  the  offense  committed  while  on 
release  is  punishable  by  a  term  of 
imprisonment  of  five  or  more  years,  but 
less  than  fifteen  years,  increase  by  4 
levels. 

(3)  If  the  offense  committed  while  on 
release  is  a  felony  punishable  by  a 
maximum  term  of  less  than  five  years, 
increase  by  2  levels. 

Commentary 

Statutory  Provision:  18  U.S.C.  3147. 
Application  Notes: 

1.  By  statute,  a  term  of  imprisonment 
imposed  for  this  offense  runs  consecutively  to 
any  other  term  of  imprisonment.  18  U.S.C. 
3147. 

2.  This  guideline  assumes  that  the  sentence 
imposed  for  the  offense  committed  while  on 


release,  which  may  have  been  imposed  by  a 
state  court,  is  reasonably  consistent  with  that 
which  the  guidelines  would  provide  for  a 
similar  federal  offense.  If  this  is  not  the  case, 
a  departure  may  be  warranted.  See  Chapter 
Five.  Part  K  (Departures). 

3.  If  the  defendant  was  convicted  in  state 
court  for  the  offense  committed  while  on 
release,  the  term  of  imprisonment  referred  to 
in  subdivision  (b)  is  the  maximum  term  of 
imprisonment  authorized  under  state  law. 

Background:  Because  defendants  convicted 
under  this  section  will  necessarily  have  a 
prior  criminal  history,  the  guideline  sentences 
provided  are  greater  than  they  otherwise 
might  appear. 

§  2)1.8.  Bribery  of  Witness 

(a)  Base  Offense  Level:  12. 

(b)  Specific  Offense  Characteristic. 
(1)  If  the  offense  substantially 

inteifered  with  the  administration  of 
justice,  increase  by  3  levels. 

(c)  Cross  Reference. 

(1)  If  the  conduct  was  perjury  in 
respect  to  a  criminal  offense,  apply 
§  2X3.1  (Accessory  After  the  Fact)  in 
respect  to  such  criminal  offense,  if  the 
resulting  offense  level  is  greater  than 
that  determined  above. 

Commentary 

Statutory  Provisions:  18  U.S.C.  201(b)  (3), 
(4). 
Application  Notes: 

1.  "Substantially  interfered  with  the 
administration  of  justice"  includes  offense 
conduct  resulting  in  a  premature  or  improper 
termination  of  a  felony  investigation,  an 
indictment  or  verdict  based  upon  perjury, 
false  testimony,  or  other  false  evidence,  or 
the  unnecessary  expenditure  of  substantial 
governmental  or  court  resources. 

2.  This  section  applies  only  in  the  case  of  a 
conviction  for  the  above  referenced  (or 
equivalent)  statute.  For  offenses  covered 
under  this  section.  Chapter  Three,  Part  C 
(Obstruction)  does  not  apply,  unless  the 
defendant  obstructed  the  investigation  or 
trial  of  the  witness  bribery  count. 

3.  In  the  event  that  the  defendant  is 
convicted  under  this  section  as  well  as  for  the 
underlying  offense  (i.e.,  the  offense  with 
respect  to  which  the  bribery  occurred),  see 
the  Commentary  to  Chapter  Three,  Part  C 
(Obstruction),  and  to  §  3Dl.2(c)  (Groups  of 
Closely  Related  Counts). 

4.  Subsection  (c)  refers  to  bribing  a  witness 
regarding  his  testimony  in  respect  to  a 
criminal  offense. 

Background:  This  section  applies  to 
witness  bribery.  The  offense  levels 
correspond  to  those  for  perjury  (S  2(1.3). 

§  2)1.9.  Payment  to  Witness 

(a)  Base  Offense  Level:  6. 

(b)  Specific  Offense  Characteristic. 
(1)  If  the  payment  was  for  refusing  to 

testify,  increase  by  4  levels. 

Commentary 

Statutory  Provisions:  18  U.S.C.  201(c)  (2), 
(3). 
Application  Notes: 


1.  "Refusing  to  testify"  includes  absenting 
oneself  for  the  purpose  of  avoiding  testifying. 

2.  This  section  applies  only  in  the  case  of  a 
conviction  under  the  above-referenced  (or 
equivalent)  statute.  For  offenses  covered 
under  this  section.  Chapter  Three,  Part  C 
(Obstruction)  does  not  apply  unless  the 
defendant  obstructed  the  investigation  or 
trial  of  the  payment  to  witness  count. 

3.  In  the  event  that  the  defendant  is 
convicted  under  this  section  as  well  as  for  the 
underlying  offense  (i.e.,  the  offense  with 
respect  to  which  the  payment  was  made),  see 
the  Commentary  to  Chapter  Three.  Part  C 
(Obstruction),  and  to  S  3Dl.2(c)  (Groups  of 
Closely  Related  Counts). 

Background:  This  section  applies  to 
witness  gratuities  in  federal  proceedings. 

Part  K — Offenses  Involving  Public 
Safety 

7.  Explosives  and  Arson 

§  2K1.1.  Failure  To  Report  Theft  of 
Explosives 

(a)  Base  Offense  level:  6. 

Commentary 

Statutory  Provisions:  18  U.S.C.  842(k), 
844(b). 

Background:  The  above-referenced 
provisions  are  misdemeanors.  The  maximum 
term  of  imprisonment  authorized  by  statute  ia 
one  year. 

§  2K1.2.  Improper  Storage  of  Explosives 

(a)  Base  Offense  Level:  6. 
Commentary 

Statutory  Provision:  18  U.S.C.  842(j). 

Background:  The  above-referenced 
provision  is  a  misdemeanor.  The  maximum 
term  of  imprisonment  authorized  by  statute  is 
one  year. 

§  2K1.3.  Unlawfully  Trafficking  In, 
Receiving,  or  Transporting  Explosives 

(a)  Base  Offense  Level:  6. 

(b)  Specific  Offense  Characteristics. 
If  any  of  the  following  applies,  use  the 

greatest: 

(1)  If  the  defendant's  conduct  involved 
any  written  or  oral  false  or  fictitious 
statement,  false  record,  or 
misrepresented  identification,  increase 
by  4  levels. 

(2)  If  the  offense  involved  explosives 
that  the  defendant  knew  or  had  reason 
to  believe  were  stolen,  increase  by  6 
levels. 

(3)  If  the  defendant  knowingly 
distributed  explosives  to  a  person  under 
twenty-one  years  of  age,  to  a  person 
prohibited  by  state  law  or  ordinance 
from  receiving  such  explosives  at  the 
place  of  distribution,  or  to  a  person  the 
defendant  had  reason  to  believe 
intended  to  transport  such  materials  into 
a  state  in  violation  of  the  law  of  that 
state,  increase  by  4  levels. 

(4)  If  the  defendant  was  a  person 
prohibited  from  receiving  explosives 
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under  18  U.S.C.  842(1).  or  if  the 
defendant  knowingly  distributed 
explosives  to  a  person  prohibited  from 
receiving  explosives  under  18  U.S.C. 
842(i),  increase  by  10  levels. 

(5)  If  a  recordkeeping  offense  reflected 
an  effort  to  conceal  a  substantive 
firearm  offense,  apply  the  guideline  for 
the  substantive  offense. 


Commentary 

Statutory  Provisions:  18  U.S.C.  842  (a),  (h). 
(i).  844(b). 

Application  Notes: 

1.  "A  person  prohibited  from  receiving 
explosives  under  18  U.S.C.  842(i)"  is  anyone 
who  is  under  indictment  for  or  has  been 
convicted  of  a  crime  punishable  by 
imprisonment  for  more  than  one  year;  who  is 
a  fugitive  from  justice:  who  is  an  unlawful 
user  of  or  addicted  to  marihuana,  any 
depressant  or  stimulant  or  narcotic  drug:  or 
who  has  been  adjudicated  as  a  mental 
defective  or  has  been  committed  to  a  mental 
institution. 

Background:  This  section  applies  to 
conduct  ranging  from  violations  of  a 
regulatory  nature  pertaining  to  licensees  or 
persons  otherwise  lawfully  involved  in 
explosives  commerce  to  more  serious 
violations  that  involve  substantial  danger  to 
public  safety. 

S  2K1.4.  Arson;  Property  Damage  By 
Use  of  Explosives  i 

(a)  Base  Offense  Level:  6.         I 

(b)  Specific  Offense  Characteristics. 
If  any  of  the  following  applies,  use  the 

greatest: 

(1)  If  the  defendant  knowingly  created 
a  substantial  risk  of  death  or  serious 
bodily  injury,  increase  by  18  levels. 

(2)  If  the  defendant  recklessly 
endangered  the  safety  of  another, 
increase  by  14  levels. 

(3)  If  the  offense  involved  destruction 
or  attempted  destruction  of  a  residence, 
increase  by  12  levels. 

(4]  If  the  defendant  used  fire  or  an 
explosive  to  commit  another  offense 
that  is  a  felony  under  federal  law.  or 
carried  explosives  during  the 
commission  of  any  offense  that  is  a 
felony  under  federal  law  (i.e..  the 
defendant  is  convicted  under  18  U.S.C. 
844(h]).  increase  by  7  levels. 

(5)  If  the  defendant  endangered  the 
safety  of  another  person,  increase  by  4 
levels. 

(6)  If  a  destructive  device  was  used, 
increase  by  2  levels.  { 

(c)  Cross  References. 

(1)  If  the  defendant  caused  death,  or 
intended  to  cause  bodily  injury,  apply 
the  most  analogous  guideline  from 
Chapter  Two.  Part  A.  Offenses  Against 
the  Person,  if  the  resulting  offense  level 
is  higher  than  that  determined  above. 

(2)  Apply  §  2B1.3  (Property  Damage  or 
Destruction)  if  the  resulting  offense  level 
is  higher  than  that  determined  above. 


Commentary 

Statutory  Provisions:  18  U.S.C.  32.  33,  81, 
844  (f),  (h),  (i),  1153, 1855,  2275. 
Application  Notes: 

1.  "Destructive  device"  means  any  article 
described  in  18  U.S.C.  921(a)(4)  (for  example, 
explosive,  incendiary,  or  poison  gas  bombs, 
grenades,  mines,  and  similar  devices  and 
certain  rockets,  missiles,  and  large  bore 
weapons). 

2.  If  bodily  injury  resulted,  an  upward 
departure  may  be  warranted.  See  Chapter 
Five,  Part  K  (Departures). 

Background:  Review  of  presentence  reports 
indicates  that  many  arson  cases  involve 
"malicious  mischief,"  i.e.,  minor  property 
damage  under  circumstances  that  do  not 
present  an  appreciable  danger.  A  low  base 
offense  level  is  provided  for  these  cases. 
However,  aggravating  factors  are  provided 
for  instances  where  a  defendant  knowingly 
or  recklessly  endangered  others,  destroyed  or 
attempted  to  destroy  a  residence,  used  fire  or 
an  explosive  in  the  commission  of  a  felony, 
used  a  destructive  device,  or  otherwise 
endangered  others. 

§  2K1.5.  Possessing  Dangerous  Weapons 
or  Materials  While  Boarding  or  Aboard 
an  Aircraft 

(a)  Base  Offense  Level:  9. 

(b)  Specific  Offense  Characteristics. 
If  any  of  the  following  applies,  use  the 

greatest: 

(1)  If  the  defendant  acted  willfully  and 
without  regard  for  the  safety  of  human 
life,  or  with  reckless  disregard  for  the 
safety  of  human  life  (i.e..  the  defendant 
is  convicted  under  49  U.S.C.  1472(1)(2)). 
increase  by  15  levels. 

(2)  If  the  defendant  was  prohibited  by 
another  federal  law  from  possessing  the 
weapon  or  material,  increase  by  2 
levels. 

(3)  If  the  defendant's  possession  of  the 
weapon  or  material  would  have  been 
lawful  but  for  49  U.S.C.  1472(1)  and  he 
acted  with  mere  negligence,  decrease  by 
3  levels. 

(c)  Cross  Reference. 

(1)  If  the  defendant  used  the  weapon 
or  material  in  committing  or  attempting 
another  offense,  apply  the  guideline  for 
such  other  oflense.  or  §  2X1.1  (Attempt 
or  Conspiracy)  if  the  resulting  offense 
level  is  higher  than  that  determined 
above. 

Commentary 

Statutory  Provision:  49  U.S.C.  1472(1). 

Background:  Except  under  the 
circumstances  specified  in  49  U.S.C. 
1472(1)(2),  the  offense  covered  by  this  section 
is  a  misdemeanor  for  which  the  maximum 
term  of  imprisonment  authorized  by  statute  is 
one  year.  An  enhancement  is  provided  where 
the  defendant  was  a  person  prohibited  by 
federal  law  from  possession  of  the  weapon  or 
material.  A  decrease  is  provided  in  a  case  of 
mere  negligence  where  the  defendant  was 
otherwise  authorized  to  possess  the  weapon 
or  material. 


§  2K1.6.  Shipping,  Transporting,  or 
Receiving  Explosives  with  Felonious 
Intent  or  Knowledge;  Using  or  Carrying 
Explosives  in  Certain  Crimes 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  18;  or 

(2)  If  the  defendant  committed  the 
offense  with  intent  to  commit  another 
offense  against  a  person  or  property, 
apply  §  2X1.1  (Attempt  or  Conspiracy) 
in  respect  to  such  other  offense. 

Commentary 

Statutory  Provisions:  18  U.S.C.  844(d);  26 
U.S.C.  5685. 

2.  Firearms 

S  2K2.1.  Receipt,  Possession,  or 
Transportation  of  Firearms  and  Other 
Weapons  by  Prohibited  Persons 

(a)  Base  Offense  Level:  9. 

(b)  Specific  Offense  Characteristics. 

(1)  If  the  firearm  was  stolen  or  had  an 
altered  or  obliterated  serial  number, 
increase  by  1  level. 

(2)  If  the  defendant  obtained  or 
possessed  the  firearm  solely  for  sport  or 
recreation,  decrease  by  4  levels. 

(c)  Cross  Reference. 

(1)  If  the  defendant  used  the  firearm  in 
committing  or  attempting  another 
offense,  apply  the  guideline  in  respect  to 
such  other  offense,  or  §  2X1.1  (Attempt 
or  Conspiracy)  if  the  resulting  offense 
level  is  higher  than  that  determined 
above. 

Commentary 

Statutory  Provisions:  18  U.S.C.  922(a)(6). 

(g).  (h). 

Application  Note: 

1.  Under  §  2K2.1(b)(2).  intended  lawful  use, 
as  determined  by  the  surrounding 
circumstances,  provides  a  decrease  in  offense 
level.  Relevant  circumstances  include,  among 
others,  the  number  and  type  of  firearms 
(sawed-off  shotguns,  for  example,  have  few 
legitimate  uses)  and  ammunition,  the  location 
and  circumstances  of  possession,  the  nature 
of  the  defendant's  criminal  history  (e.g.. 
whether  involving  firearms),  and  the  extent  to 
which  possession  is  restricted  by  local  law. 

Background:  Under  current  sentencing 
practices,  there  is  substantial  sentencing 
variation  for  these  crimes.  From  the 
Commission's  investigations,  it  appears  that 
the  variation  is  attributable  primarily  to  the 
wide  variety  of  circumstances  under  which 
these  offenses  occur.  Apart  from  the  nature  of 
the  defendant's  criminal  history,  his  actual  or 
intended  use  of  the  firearm  is  probably  the 
most  important  factor  in  determining  the 
sentence. 

Statistics  show  that  sentences  average  two 
to  three  months  lower  if  the  firearm  involved 
is  a  rifle  or  an  unaltered  shotgun.  This  may 
reflect  the  fact  that  these  weapons  tend  to  be 
more  suitable  than  others  for  recreational 
activities.  However,  some  rifles  or  shotguns 
may  be  possessed  for  criminal  purposes. 


while  some  handguns  may  be  suitable 
primarily  for  recreation.  Therefore,  the 
guideline  is  not  based  upon  the  type  of 
firearm.  Intended  lawful  use,  as  determined 
by  the  surrounding  circumstances,  is  a 
mitigating  factor. 

Available  data  are  not  sufficient  to 
determine  the  effect  a  stolen  firearm  has  on 
the  average  sentence.  However,  reviews  of 
actual  cases  suggest  that  this  is  a  factor  that 
tends  to  result  in  more  severe  sentences. 
Independent  studies  show  that  stolen 
firearms  are  used  disproportionately  in  the 
commission  of  crimes. 

The  firearm  statutes  often  are  used  as  a 
device  to  enable  the  federal  court  to  exercise 
jurisdiction  over  offenses  that  otherwise 
could  be  prosecuted  only  under  state  law.  For 
example,  a  convicted  felon  may  be 
prosecuted  for  possessing  a  firearm  if  he  used 
the  firearm  to  rob  a  gasoline  station.  Such 
prosecutions  result  in  high  sentences  because 
of  the  true  nature  of  the  underlying  conduct. 
The  cross  reference  at  $  2K2.1(c)  deals  with 
such  cases. 

§  2K2.2.  Receipt,  Possession,  or 
Transportation  of  Firearms  and  Other 
Weapons  in  Violation  of  National 
Firearms  Act 

(a)  Base  Offense  Level:  12. 

(b)  Specific  Offense  Characteristics. 

(1)  If  the  firearm  was  stolen  or  had  an 
altered  or  obliterated  serial  number, 
increase  by  1  level. 

(2)  If  the  firearm  has  a  silencer, 
increase  by  4  levels. 

(3)  If  the  defendant  obtained  or 
possessed  the  firearm  solely  for  sport, 
recreation  or  collection,  decrease  by  6 
levels, 

(c)  Cross  Reference. 

(1)  If  the  defendant  used  the  firearm  in 
committing  or  attempting  another 
offense,  apply  the  guideline  for  such 
other  offense  or  S  2X1.1  (Attempt  or 
Conspiracy),  if  the  resulting  offense 
level  is  higher  than  that  determined 
above. 

Commentary 

Statutory  Provisions:  26  U.S.C.  5861  (b) 
through  (1). 

Application  Note: 

1.  Under  §  2K2.2(b)(3).  intended  lawful  use. 
as  determined  by  the  surrounding 
circumstances,  provides  a  decrease  in  offense 
level.  Relevant  circumstances  include,  among 
others,  the  number  and  type  of  firearms 
(sawed-off  shotguns,  for  example,  have  few 
legitimate  uses)  and  ammunition,  the  location 
and  circumstances  of  possession,  the  nature 
of  the  defendant's  criminal  history  (e.g.. 
whether  involving  firearms),  and  the  extent  to 
which  possession  is  restricted  by  local  law. 

Background:  26  U.S.C.  5861  prohibits  the 
unlicensed  receipt,  possession, 
transportation,  or  manufacture  of  certain 
firearms,  such  as  machine  guns,  silencers, 
rifles  and  shotguns  with  shortened  barrels, 
and  destructive  devices.  As  with  S  2K2.1, 
there  is  considerable  variation  in  the  conduct 
included  under  this  statutory  provision  and 
some  violations  may  be  relatively  technical. 


§  2K2.3.  Prohibited  Transactions  in  or 
Shipment  of  Firearms  and  Other 
Weapons 

(a)  Base  Offense  Level: 

(1)  12.  if  convicted  under  26  U.S.C. 
5861;  or 

(2)  6,  otherwise. 

(b)  Specific  Offense  Characteristics 
(1)  If  the  number  of  firearms 

unlawfully  dealt  in  exceeded  5,  increase 
as  follows: 


Number  of  firearms  '""^{Ivlf  '" 

(A)  6-10 Add  1. 

(B)  11-20 _ Add  2. 

(C)  21-50 Add  3. 

(D)  51-100 Add  4. 

(E)  101-200 Add  5. 

(F)  more  than  200 Add  6. 


(2)  If  any  of  the  following  applies,  use 
the  greatest: 

(A)  If  the  defendant  knew  or  had 
reason  to  believe  that  a  purchaser  was  a 
person  prohibited  by  federal  law  from 
owning  the  firearm,  increase  by  2  levels. 

(B)  If  the  defendant  knew  or  had 
reason  to  believe  that  a  purchaser 
resided  in  another  state  in  which  he  was 
prohibited  from  owning  the  firearm, 
increase  by  1  level. 

(C)  If  the  defendant  knew  or  had 
reason  to  believe  that  a  firearm  was 
stolen  or  had  an  altered  or  obliterated 
serial  number,  increase  by  1  level. 

(c)  Cross  Reference 

(1)  If  the  defendant  provided  the 
firearm  to  another  for  the  purpose  of 
committing  another  offense,  or  knowing 
that  he  planned  to  use  it  in  committing 
another  offense,  apply  §  2X1.1  (Attempt 
or  Conspiracy)  in  respect  to  such  other 
offense,  if  the  resulting  offense  level  is 
higher. 

Commentary 

Statutory  Provisions:  18  U.S.C.  922  (a)(1). 
(a)(5).  (b)(2).  (b)(3).  (d).  (i),  (j).  (k),  (1):  26 
U.S.C.  5861(a). 

Background:  This  section  applies  to  a 
variety  of  offenses  involving  prohibited 
transactions  in  or  transportation  of  firearms 
and  certain  other  weapons. 

§  2K2.4.  Use  of  Firearms  or  Armor- 
Piercing  Ammunition  During  or  in 
Relation  to  Certam  Crimes 

If  the  defendant,  whether  or  not 
convicted  of  another  crime,  was 
convicted  under  18  U.S.C.  924(c)  or 
§  929(a).  the  penalties  are  those  required 
by  statute. 

Commentary 

Statutory  Provisions:  18  U.S.C.  924(c]. 
929(a). 

Application  Notes: 

1.  In  each  case,  the  statute  requires  a  term 
of  imprisonment  imposed  under  this  section 


to  run  consecutively  to  any  other  term  of 
imprisonment. 

2.  Where  a  sentence  under  this  section  is 
imposed  in  conjunction  with  a  sentence  for 
an  underlying  offense,  any  specific  offense 
characteristic  for  the  possession,  use,  or 
discharge  of  a  firearm  (e.g.,  S  2B3.1(b)(2) 
(Robbery)),  is  not  to  be  applied  in  respect  to 
the  guideline  for  the  underlying  offense. 

Background:  18  U.S.C.  924(c)  and  929(a) 
provide  mandatory  minimum  penalties  for  the 
conduct  proscribed.  To  avoid  double 
counting,  when  a  sentence  under  this  section 
is  imposed  in  conjunction  with  a  sentence  for 
an  underlying  offense,  any  specific  offense 
characteristic  for  firearm  discharge,  use,  or 
possession  is  not  applied  in  respect  to  such 
underlying  offense. 

3.  Transportation  of  Hazardous 
Materials 

§  2K3.1.  Unlawfully  Transporting 
Hazardous  Materials  in  Commerce 

Apply  the  guideline  provision  for 
S  2Q1.2  (Mishandling  of  Hazardous  or 
Toxic  Substances  or  Pesticides; 
Recordkeeping.  Tampering,  and 
Falsification). 

Commentary 

Statutory  Provision:  49  U.S.C.  1809(b). 

Background:  This  conduct  involves  the 
same  risks  as  the  conduct  covered  under 
S  2Q1.2  (Mishandling  of  Hazardous  or  Toxic 
Substances  or  Pesticides:  Recordkeeping. 
Tampering,  and  Falsification).  Accordingly, 
that  guideline  applies. 

Part  L — Offenses  Involving  Immigration, 
Naturalization,  and  Passports 

1.  Immigration 

§  2L1.1  Smuggling,  Transporting,  or 
Harboring  an  Unlawful  Alien 

(a)  Base  Offense  Level:  6. 

(b)  Specific  Offense  Characteristics. 

(1)  If  the  defendant  committed  the 
offense  for  profit  or  with  knowledge  that 
the  alien  was  excludable  under  8  U.S.C. 
1182(a)  (27).  (28).  (29).  increase  by  3 
levels. 

(2)  If  the  defendant  previously  has 
been  convicted  of  bringing  illegal  aliens 
into  the  United  States,  increase  by  2 
levels. 

Commentary 

Statutory  Provisions:  8  U.S.C.  1324(a),  1327. 
Application  Notes: 

1.  "For  profit"  means  for  financial  gain  or 
commercial  advantage,  but  this  definition 
does  not  include  a  defendant  who  commits 
the  offense  solely  in  return  for  his  own  entry 
or  transportation. 

2.  "Convicted  of  bringing  illegal  aliens  into 
the  United  States"  includes  any  conviction 
for  smuggling,  transporting,  or  harboring  an 
unlawful  alien,  and  any  conviction  for  aiding 
and  abetting,  conspiring  or  attempting  to 
commit  such  offense. 

3.  If  the  defendant  was  convicted  under  8 
U.S.C.  1328,  apply  the  applicable  guideline 
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from  part  G  (see  Statutory  Index)  rather  than 
this  guideline. 

4.  The  adiustment  under  S  2Ll.l(b)(2)  for  a 
previou*  conviction  is  in  addition  to  any 
points  added  to  the  criminal  history  score  for 
such  conviction  in  Chapter  Four,  Part  A 
(Criminal  History).  This  adjustment  is  to  be 
applied  only  if  the  previous  conviction 
occurred  prior  to  the  last  overt  act  of  the 
instant  offense. 

5.  For  the  purposes  of  i  3B1.1  (Aggravating 
Role),  the  aliens  smuggled,  transported,  or 
harbored  are  not  considered  participants 
unless  they  actively  assisted  in  the 
smuggling,  transporting,  or  harboring  of 
others. 

6.  For  the  purposes  of  i  3B\2  (Ktitigatiag 
Role),  a  defendant  who  commits  the  offense 
solely  in  return  for  his  own  entry  or 
transportation  is  not  entitled  to  a  reduction 
for  a  minor  or  minimal  role.  This  is  because 
the  enhancement  at  §  2Ll.l(b)(l]  does  not 
apply  to  such  a  defendant. 

7.  8  U.S.C.  1182  (a)(27).  faK28).  and  (aM29) 
concern  certain  aliens  who  are  excludable 
because  they  are  subversives. 

Background:  This  section  includes  the  most 
serious  immigration  offenses  covered  under 
the  Immigration  Reform  and  Control  Act  of 
1986.  A  specific  offense  characteristic 
provides  an  enhancement  if  the  defendant 
committed  the  offense  for  proflt  or  with 
knowledge  that  the  alien  was  excludable  as  a 
subversive.  A  second  specific  offense 
characteristic  provides  an  enhancement  if  the 
defendant  was  previously  convicted  of  a 
similar  offense. 

§  2L1,2.  Unlawfully  Entering  or 
Remaining  in  the  United  States 

[a]  Base  Offense  LeveL  6. 

(b)  Specific  Offense  Characteristic 
(1]  If  the  defendant  previously  has 

unlawfully  entered  or  remained  in  the 
United  States,  increase  by  2  levels. 

Commentary  | 

Statutory  Prmrfsions:  8  U.S.C.  1325. 13i6. 
Application  Notes: 

1.  The  adjustment  at  {  2Ll.2(b)(l)  is  to  be 
applied  where  the  previous  entry  resulted  in 
deportation  (voluntary  or  iirvolantary).  with 
or  without  a  criminal  conviction.  If  the 
previous  entry  resulted  in  a  conviction,  this 
adjustment  is  to  be  applied  in  addition  to  any 
points  added  to  the  criminal  history  score  for 
such  conviction  in  Chapter  Four.  Part  A 
(Criminal  History). 

2.  In  the  case  of  a  defendant  with  repeated 
prior  instances  of  deportation  without 
criminal  conviction,  a  sentence  at  or  near  the 
maximum  of  the  applicable  guideline  range 
may  be  warranted.  . 

§  2LU.  Eaga^ng  in  a  Pattern  of      ' 
Unlawful  Eaapkiynient  of  Aliens 

(a)  Base  Offense  Level:  6.  I 

Commefilary 

Statutory  Provision  B  U.S.C.  1324a(f)(l). 

Background:  The  offense  covered  under 
this  section  is  a  misdemeanor  for  which  the 
maximum  term  of  imprisoiuaent  authorized 
by  statute  is  six  months. 


2.  Naturalization  and  Passports 

§  2L2.1.  Trafficking  in  Evidence  of 
Citizenship  or  Documents  Authorizing 
Entry 

(a)  Base  Offense  Level:  6. 

(b)  Specific  Offense  Characteristic. 
(1)  If  the  defendant  committed  the 

offense  for  profit,  increase  by  3  levels. 

Conunentaty 

Statutory  Provisions:  18  U.S.C.  1425-1427, 
1546. 

Application  Note: 

1.  "For  profit"  means  for  financial  gain  or 
commercial  advantage. 

§  2L2.2.  Fraadulently  Acquiiia^ 
Evidence  of  Citizenship  or  Doctmients 
Authorizing  Entry  for  Own  Use 

(a)  Base  Offense  Level:  6. 

Commentary 

Statutory  Provisions:  18  U.S.C  1423, 1425, 
1546. 
Application  Notes: 

1.  In  the  case  of  a  defendant  who  is  an 
unlawful  aKen  and  has  been  deported 
(voluntarily  or  involuntarily)  on  one  or  more 
occasions  prior  to  the  instant  offense,  the 
Commission  recommends  an  upward 
departure  of  2  levels  in  order  to  provide  an 
enhancement  equivalent  to  that  at 

S  2Ll.2(b)(l). 

2.  For  the  purposes  of  Chapter  Three  Part 
D  (Multiple  Counts),  a  conviction  for 
unlawfully  entering  or  remaining  in  the 
United  States  (S  2L1.Z)  arising  from  the  same 
course  of  conduct  is  treated  as  a  closely 
related  count,  and  is  therefore  grouped  with 
an  offense  covered  by  this  guideline. 

§  2L2.3.  Trafficking  in  a  United  States 
Passport 

(a]  Base  Offense  Level:  6. 

(b)  Specific  Offense  Characteristic. 
(1)  If  the  defendant  committed  the 

offense  for  profit,  increase  by  3  levels. 

Commentary 

Statutory  Provisions:  18  U.S.C.  1542. 1544! 
Application  Note: 

1.  "For  profit"  means  for  nnancial  gain  or 
commercial  advantage. 

§  2L2.4.  FraudiJently  Acquiring  or 
Improperly  Using  a  United  States 
Passport 

(a]  Base  Offense  Level:  6. 

Commentary 

Statutory  Provisions:  18  U.S.C.  1543, 1544. 
Application  Notes: 

1.  In  the  case  of  a  defendant  who  is  an 
unlawful  alien  and  has  been  deported 
(volnotarily  or  involuntarily)  on  one  or  more 
occasions  prior  to  the  instant  offense,  the 
Commission  recommends  an  upward 
departure  of  2  levels  in  order  to  provide  an 
enhancement  equivalent  to  that  at 

S  2Ll.2(b)(l). 

2.  For  the  purposes  of  Chapter  Three,  Part 
D  (Multiple  Counts),  a  conviction  lot 
unlawfully  entering  or  remaining  in  the 


United  States  (i  2U.2)  arising  bvm  the  same 
course  of  conchid  is  treated  as  a  ckMeljr 
related  count,  and  is  fterefore  grouped  with 
an  offense  covered  by  this  guidefine. 

§  2L2.5.  Failure  to  Surrender  CanceM 
Naturalizatiao  CeitiEicata 

(a)  Base  Offense  Level:  6w 
Connnentary 
Statutory  Provision:  M  U.Sil  142a, 

Part  M — Offenses  Involving  National 
Defense 

1.  Treason 

§  2M1.1.  Treason 

(a]  Base  Offense  Level. 

(1)  43,  if  the  conduct  is  tantamount  to 
waging  war  against  the  United  States; 

(2)  the  oHense  level  applicable  to  the 
most  analogous  offense,  otherwise. 

Commentary 

Statutory  Provtsiaw  la  MS.C  2381. 

Background:  Treason  is  a  raiely-prosecuted 
offense  that  could  encompass  a  reiatively 
broad  range  of  conduct,  including  many  of 
the  more  specific  offenses  in  this  Part.  The 
guideline  contemplates  imposition  of  the 
maximum  penalty  in  the  most  serious  cases, 
with  reference  made  to  the  most  analogous 
offense  guideline  in  lesser  cases. 

2.  Sabotage 

§  2M2.1.  DestructioB  of  War  Material, 
Premises,  or  UtHities 

(a)  Base  Offense  Level:  32, 

Commentary 

Statutory  Provisions:  18  U.&C  2153;  42 
U.S.C.  2284. 

Application  Note: 

1.  Violations  of  42  U5.C.  22tl4  are  included 
in  this  section  where  the  defendant  was 
convicted  of  actirjg  with  inteitt  to  injure  the 
United  States  or  aid  a  foreign  nation. 

§  2M2.2.  Production  of  Defective  War 
Material,  Premises,  or  Utilities 

(a)  Base  Offense  Level:  32. 

Commentary 

Statutory  Provision:  18  U.&C.  2154. 

§  2M2.3.  Destrtiction  of  National  Defense 
Material,  Premises,  or  Utilities 

(a)  Base  Offense  Level:  26. 
Commentary 

Statutory  Provision:  18  U.S.C.  2155;  42 
U.S.C.  2284. 

Application  Note: 

1.  Violations  of  42  U.S.C.  2284  not  included 
in  §  2M2.1  are  included  in  this  section. 

§  2M2.4.  ProductioR  of  Defective 
Nation^  Defense  Material,  Premises,  or 
Utilities 

(a)  Base  Offense  Level:  26. 


Commentary 

Statutory  Provision:  18  U.S.C.  2156. 

3.  Espionage  and  Related  Offenses 

§  2M3.1.  Gathering  or  Transmitting 
National  Defense  Information  to  Aid  a 
Foreign  Government 

(a)  Base  Offense  Level: 

(1)  42,  if  top  secret  information  was 
gathered  or  transmitted;  or 

(2)  37,  otherwise. 

Commentary 

Statutory  Provisions:  18  U.S.C.  794;  42 
U.S.C.  2274  (a),  (b),  2275. 
Application  Notes: 

1.  "Top  secret  information"  is  information 
that,  if  disclosed,  "reasonably  could  be 
expected  to  cause  exceptionally  grave 
damage  to  the  national  security."  Executive 
Order  12356. 

2.  The  Commission  has  set  the  base  offense 
level  in  this  subpart  on  the  assumption  that 
the  information  at  issue  bears  a  significant 
relation  to  the  nation's  security,  and  that  the 
revelation  will  signiffcantly  and  adversely 
affect  security  interests.  When  revelation  is 
likely  to  cause  little  or  no  harm,  a  downward 
departure  may  be  warranted.  See  Chapter 
Five,  Part  K  (Departures). 

3.  The  court  may  depart  from  the  guidelines 
upon  representation  by  the  President  or  his 
duly  authorized  designee  that  the  imposition 
of  a  sanction  other  than  authorized  by  the 
guideline  is  necessary  to  protect  national 
security  or  further  the  objectives  of  the 
nation's  foreign  policy. 

Background:  Offense  level  distinctions  in 
this  subpart  are  generally  based  on  the 
classification  of  the  information  gathered  or 
transmitted.  This  classification,  in  turn, 
reflects  the  importance  of  the  information  to 
the  national  security. 

§2M3.2.  Gathering  National  Defense 
Information 

(a)  Base  Offense  Level: 

(1)  35,  if  top  secret  information  was 
gathered;  or 

(2)  30,  otherwise. 

Commentary 

Statutory  Provisions:  18  U.S.C.  793  (a),  fb), 
(c).  (d).  (e).  (g). 
Application  Notes: 

1.  See  Commentary  to  §  2M3.1. 

2.  If  the  defendant  is  convicted  under  18 
U.S.C.  793  (d)  or  (e).  §  2M3.3  may  apply.  See 
Commentary  to  §  2M3.3. 

Background:  The  statutes  covered  in  this 
section  proscribe  diverse  forms  of  obtaining 
and  transmitting  national  defense 
information  with  intent  or  reason  to  believe 
the  information  would  injure  the  United 
States  or  be  used  to  the  advantage  of  a 
foreign  government. 

§  2M3.3.  Transmitting  National  Defense 
Information 

(a)  Base  Offense  Level: 

(1)  29,  if  top  secret  information  was 
transmitted:  or 

(2)  24,  otherwise. 


Federal  Register  /  Vol.  52.  No.  224  /  Friday.  November  20.  1987  /  Notices 


44709 


Commentary 

Statutory  Provisions:  18  U.S.C.  793  (d),  (e), 
(«)■ 
Application  Notes: 

1.  See  Commentary  to  8  2M3.1.' 

2.  If  the  defendant  was  convicted  of  18 
U.S.C.  793  (d)  or  (e)  for  the  willful 
transmission  or  communication  of  intangible 
information  with  reason  to  believe  that  it 
could  be  used  to  the  injury  of  the  United 
States  or  the  advantage  of  a  foreign  nation, 
apply  §  2M3.2. 

Background:  The  statutes  covered  in  this 
section  proscribe  willfully  transmitting  or 
communicating  to  a  person  not  entitled  to 
receive  it  a  document,  writing,  code  book, 
signal  book,  sketch,  photograph,  photographic 
negative,  blueprint,  plan,  map.  model, 
instrument,  appliance,  or  note  relating  to  the 
national  defense.  Proof  that  the  item  was 
communicated  with  reason  to  believe  that  it 
could  be  used  to  the  injury  of  the  United 
States  or  the  advantage  of  a  foreign  nation  is 
required  only  where  intangible  information  is 
communicated  under  18  U.S.C.  793  (d)  or  (e). 

§  2M3.4.  Losing  National  Defense 
Information 

(a)  Base  Offense  Level: 

(1)  18,  if  top  secret  information  was 
lost;  or 

(2)  13.  otherwise. 
Commentary 

Statutory  Provision:  18  U.S.C.  793(f). 

Application  Note: 

1.  See  Commentary  to  §  2M3.1. 

Background:  Offenses  prosecuted  under 
this  statute  generally  do  not  involve 
subversive  conduct  on  behalf  of  a  foreign 
power,  but  rather  the  loss  of  classified 
information  by  the  gross  negligence  of  an 
employee  of  the  federal  government  or  a 
federal  contractor. 

§  2M3.5.  Tampering  with  Restricted  Data 
Concerning  Atomic  Energy 

(a)  Base  Offense  Level:  24 

Commentary 

Statutory  Provision:  42  U.S.C.  2276. 

Application  Note: 

1.  See  Commentary  to  S  2M3.1. 

§  2M3.6.  Disclosure  of  ClassiHed 
Cryptographic  Information 

(a)  Base  Offense  Level: 

(1)  29,  if  top  secret  information  was 
disclosed;  or 

(2)  24,  otherwise. 
Commentary 

Statutory  Provision:  18  U.S.C.  798. 

Application  Note: 

1.  See  Commentary  to  S  2M3.1. 

Background:  The  statute  covered  in  this 
section  proscribes  the  disclosure  of  classified 
information  concerning  cryptographic  or 
communication  intelligence  to  the  detriment 
of  the  United  States  or  for  the  benefit  of  a 
foreign  government. 


§  2M3.7.  Unauthorized  Disclosure  to 
Foreign  Government  or  a  Communist 
Organization  of  Classified  Information 
by  Government  Employee 

(a)  Base  Offense  Level: 

(1)  29.  if  top  secret  information  was 
disclosed:  or 

(2)  24,  otherwise. 

Commentary 

Statutory  Provision:  50  U.S.C.  783(b). 

Application  Note: 

1.  See  Commentary  to  S  2M3.1. 

§  2M3.8.  Receipt  of  Classified 
Information 

(a)  Base  Offense  Level: 
(ij  29,  if  top  secret  information  was 
received;  or 
(2)  24,  otherwise. 

Conunentary 

Statutory  Provision:  50  U.S.C.  783(c). 

Application  Note: 

1.  See  Commentary  to  S  2M3.1. 

§  2M3.9.  Disclosure  of  Information 
Identifying  a  Covert  Agent 

(a)  Base  Offense  Level: 

(1]  30,  if  the  information  was  disclosed 
by  a  person  with,  or  who  had  authorized 
access  to  classified  information 
identifying  a  covert  agent;  or 

(2)  25,  if  the  information  was  disclosed 
by  a  person  with  authorized  access  only 
to  other  classified  information. 

Commentary 

Statutory  Provision:  50  U.S.C.  421. 
Application  Notes: 

1.  See  Commentary  to  S  2M3.1. 

2.  This  guideline  applies  only  to  violations 
of  50  U.S.C.  421  by  persons  who  have  or 
previously  had  authorized  access  to 
classified  information.  This  guideline  does 
not  apply  to  violations  of  50  U.S.C.  421  by 
defendants,  including  journalists,  who 
disclosed  such  information  without  having  or 
having  had  authorized  access  to  classified 
information.  Violations  of  50  U.S.C.  421  not 
covered  by  this  guideline  may  vary  in  the 
degree  of  harm  they  inflict,  and  the  court 
should  impose  a  sentence  that  reflects  such 
harm.  See  S  2X5.1  (Other  Offenses). 

Background:  The  alternative  base  offense 
levels  reflect  a  statutory  distinction  by 
providing  a  greater  base  offense  level  for  a 
violation  of  50  U.S.C.  421  by  an  official  who 
has  or  had  authorized  access  to  classified 
information  identifying  a  covert  agent  than 
for  a  violation  by  an  official  with  authorized 
access  only  to  other  classified  information. 
This  guideline  does  not  apply  to  violations  of 
50  U.S.C.  421  by  defendants  who  disclosed 
such  information  without  having,  or  having 
had,  authorized  access  to  classified 
information. 

4.  Evasion  of  Military  Service 

§  2M4.1.  Failure  to  Register  and  Evasion 
of  Military  Service 

(a]  Base  Offense  Level:  6. 
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(b)  Specific  Offense  Characteristia 
(1)  If  the  offense  occurred  while 
persons  were  being  inducted  into  the 
armed  services,  other  than  in  time  of 
war  or  armed  conflict,  increase  by  6 
levels. 


Commentary 

Statutory  Provision:  50  VS.C.  App.  §  462. 
Application  Notes: 

1.  "While  persons  were  being  indncted  into 
the  armed  (ervices"  means  at  a  time  of 
compulsory  military  service  ander  the 
Selective  Service  laws. 

2.  The  Commission  has  not  considered  the 
appropriate  sanction  for  this  offense  when 
persons  are  being  inducted  during  time  of 
war  or  armed  conflict 

5.  Prohibited  Financial  Transactions 
and  Exports  i 

§  2M5.1.  Evasion  of  Export  Controls 

(a)  Base  Offense  Level:  [Apply  the 
greater): 

(1)  22,  if  national  security  or  nuclear 
proliferation  controls  were  evaded;  or 

(2)  14. 

Commentary 

Statutory  Provisions:  50  U.S.C.  App. 
§§2401-2420. 
Application  Notes: 

1.  In  the  case  of  a  violation  during  time  of 
war  or  armed  conflict  an  upward  departure 
may  be  warranted. 

2.  Id  determining  the  sentence  within  the 
applicable  guideline  range,  the  court  may 
consider  the  degree  to  which  the  violation     \ 
threatened  a  security  interest  of  the  United 
States,  the  volume  of  conmnerce  involved,  the 
extent  of  planning  or  sophistication,  and 
whether  there  were  multiple  occurrences. 
Where  such  factors  are  present  in  an  extreme 
form,  a  departure  from  the  guidelines  may  be 
warranted.  See  Chapter  Five,  Part  K 
(Departures). 

3.  In  addition  to  the  provisions  for 
imprisonment  50  U.S.C.  App.  }  2410  contains 
provisions  for  criminal  fmes  and  forfeiture  as 
well  as  civil  penalties.  The  maximum  fine  for 
individual  defendants  it  $250,000.  In  the  case 
of  corporations,  the  maximum  fme  is  five 
times  the  value  of  the  exports  involved  or  Si 
million,  whichever  is  greater.  When  national 
security  controls  are  vroUted,  in  addition  to 
any  other  sanction,  the  defendant  is  subject 
to  forfeiture  of  any  interest  in.  security  of,  or 
claim  against  any  goods  or  tangible  items 
that  were  the  subject:  of  the  violation: 
property  used  to  export  or  attempt  to  export 
that  was  the  subject  of  the  violation:  and  any 
proceeds  obtained  directly  or  indirectly  as  a 
result  of  the  violation.  I 

§  2M5.2.  Exportation  of  Arms,         I 
Munitions,  or  Military  Equipment  or 
Services  Without  Requited  Validated 
Export  License 

(a)  Base  Offense  I^vel  (Apply  the 
greater): 

(1)  22.  if  sophisticated  weaponry  was 
involved:  or 

(21 14. 


Commentary 

Statutory  Provision:  22  U5.C  277'a 
Application  Notes: 

1.  In  the  case  of  a  violation  daring  time  of 
war  or  armed  conflict,  an  upward  departure 
may  be  warranted.  See  Chapter  Five.  Part  K 
(Departures). 

2.  In  determiniQg  the  sentence  within  the 
applicable  giiiriplinf  range,  the  court  nay 
consider  the  degree  to  which  the  violation 
threatened  a  security  interest  of  the  United 
States,  the  volume  of  commerce  involved,  the 
extent  of  planning  or  sophistication,  and 
whether  tfiere  were  multiple  occurrences. 
Where  such  factors  are  present  in  an  extreme 
form,  a  departure  from  the  guidefmes  may  be 
warranted. 

6.  Atomic  Energy 

§  2M6.1.  Unla%vfiil  Acquisition. 
Alteration,  Use,  Transfer,  or  Possessioa 
of  Nuclear  Material,  Weapons,  or 
Facilities 

fa)  Base  Offense  Level:  30. 
(b)  Specific  Offense  Characteristic, 
(1)  If  the  offense  was  committed  with 
intent  to  injure  the  United  States  or  to 
aid  a  foreign  nation,  increase  by  12 
levels. 

Commentary 

Statutory  Provisions:  42  U.S.C  2077tb). 
2122,  2131.  Also,  18  U.S.C.  831  (only  where 
the  conduct  is  similar  to  that  proscribed  by 
the  aforementioned  statutory  provisions). 

§  2M6.2.  Violation  of  Other  Federal 
Atomic  Energy  Agency  Statutes,  Roles, 
and  Regulations 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  30,  if  the  offense  was  committed 
with  intent  to  injure  the  United  States  or 
to  aid  a  foreign  nation;  or 

(2)6. 

Commentary 

Background:  This  section  applies  to 
offenses  related  to  nuclear  energy  not 
specifically  addressed  elsewhere.  This 
provision  covers,  for  example,  violations  of 
statutes  deahng  with  rules  and  regulations, 
license  conditions,  and  orders  of  the  Nuclear 
Regulatory  Commission  and  the  Department 
of  Energy. 

Fart  N — Offenses  Involving  Food,  Dnigs, 
Agricultural  Products,  and  Odometer 
Laws 

1.  Tampering  With  Consumer  Products 

§  2N1.1,  Tampering  or  Attempting  to 
Tamper  Involving  Risk  of  Death  or 
Serious  Injury 

(a)  Base  Offense  Level:  25. 

Commentary 

Statutory  Provisions:  IB  U.S.C.  13W  (a),  (e). 

Application  Note: 

1.  If  death,  bodily  injury,  extreme 
psychological  injury,  or  substantial  property 
damage  or  monetary  loss  resulted,  an  upward 


departure  may  be  warranted.  See  Chapter 
Five,  Part  K  (Departures). 

Background:  The  base  offense  level  reflects 
the  risk  of  death  or  serious  injury  posed  to 
significant  nimifaers  ef  people  by  this  type  of 
product  tampering. 

§  2N1.2.  Providing  False  farfbrmation  or 
Threatening  to  Tampei  with  Consumer 
Products 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  16; 

(2)  If  the  offense  involved  extortion, 
apply  9  2B3.2. 

Commeataty 

Statutory  PnrviskmsT  W  U.S.C.  1365  (c),  (d). 
Application  Notes: 

1.  K  the  offense  involved  extortion,  apply 
the  guideline  from  S  2B3.2  (Extortion  by  Force 
or  Threat  of  Injury  or  Serious  Damage)  rather 
than  the  guidelTne  from  this  section. 

2.  If  death  or  bodily  injury,  extreme 
psychological  injury,  or  substaittial  property 
damage  or  monetary  loss  resulted,  an  upward 
departure  may  be  warranted.  See  Chapter 
Five,  Part  K  (Departures). 

§  2N1.3.  Tampering  With  Intent  to  Injiue 
Business 

(a)  Base  Offense  Leveh  12. 
Commentary 

Statutory  Provision:  18  U.S.C.  1365(b). 

Application  Note: 

1.  If  death  or  bodily  injury,  extreme 
psychologrcal  injury,  or  substantial  property 
damcige  or  monetary  loss  resulted,  an  upward 
departure  may  be  warranted.  See  Chapter 
Five.  Part  K  (Departures). 

2.  Food,  Drugs,  and  Agricultural 
Products 

§  2N2.1.  Violations  of  Statutes  asd 
Regulations  Dealing  With  Anv  Food, 
Drug,  Biological  Product,  Device, 
Cosmetic,  or  Agricultiual  Product 

(a)  Base  Offense  Level:  6. 

Commentary 

Statutory  Provisions:  7  U.S.C.  150bb,  150gg: 
21  U.S.C.  115, 117,  122. 134-134e,  151-15a  331. 
333,  458-461.  463.  466,  610-611,  614,  617,  619- 
620.  642-644.  676;  42  U.S.C  262. 

Application  Notes: 

1.  This  guideline  assumes  a  regulatory 
offense  that  involved  knowing  conduct. 
Where  only  negligence  was  involved,  a 
downward  departure  may  be  warranted.  See 
Chapter  Five.  Part  K  (Departures). 

2.  If  the  offense  involved  theft,  fraud, 
bribery,  revealing  trade  secrets,  or 
destruction  of  property,  apply  the  guideline 
applicable  to  the  underlying  conduct,  rather 
than  this  guideline. 

3.  If  death  or  bodily  injury,  extreme 
psychological  injury,  property  damage  or 
monetary  loss  resulted,  an  upward  departure 
may  be  warranted.  See  Chapter  Five,  Part  K 
(Departures). 


3.  Odometer  Laws  and  Regulations 

§  2N3.1.  Odometer  Laws  and 
Regulations 

(a)  Base  Offense  Level:  6. 

(b)  If  more  than  one  vehicle  was 
involved,  apply  {  2F1,1  (Oflfenses 
Involving  Fraud  or  Deceit). 

Commentary 
Statutory  Provisions:  15  U.S.C  1963-1988, 

Background:  The  base  offense  level  takes 
into  account  the  deceptive  aspect  of  the 
offense  assuming  a  single  vehicle  was 
involved.  If  more  than  one  vehicle  was 
involved,  the  guideline  for  fraud  and 
deception,  {  2F1.1,  is  to  be  appbed  because  it 
is  designed  to  deal  with  a  pattern  or  scheme. 

Part  P — OfTenses  Involving  Prisons  and 
Correctional  Facilities 

§  2P1.1.  Escape,  Instigating  or  Assisting 
Escape 

(a)  Base  Offense  Level: 

(1)  13.  if  from  lawful  custody  resulting 
from  a  conviction  or  as  a  result  of  a 
lawful  arrest  for  a  felony; 

(2)  8,  if  from  lawful  custody  awaiting 
extradition,  pursuant  to  designation  as  a 
recalcitrant  witness  or  as  a  result  of  a 
lawful  arrest  for  a  misdemeanor. 

(b)  Specific  O^ense  Characteristics 

(1)  If  the  use  or  the  threat  of  force 
against  any  person  was  involved, 
increase  by  5  levels. 

(2)  If  the  defendant  escaped  from  non- 
secure custody  and  returned  voluntarily 
within  ninety-six  hours,  decrease  the 
offense  level  under  S  2Pl.l(a)(l)  by  7 
levels  or  the  offense  level  under 

§  2Pl.l(a)(2)  by  4  levels. 

(3)  If  the  defendant  committed  the 
offense  while  a  correctional  ofHcer  or 
other  employee  of  the  Department  of 
Justice,  increase  by  2  levels. 

Commentary 

Statutory  Provisions:  18  U.S.C  751,  752. 
755;  28  U.S.C.  1826. 
Application  Notes: 

1.  "Non-secure  custody"  means  custody 
with  no  significant  physical  restraint  (e.g., 
where  a  defendant  walked  away  from  a  work 
detail  outside  the  security  perimeter  of  an 
institution;  where  a  defendant  failed  to  return 
to  any  institution  from  a  pass  or  unescorted 
furlough;  or  where  a  defendant  escaped  from 
an  institution  with  no  physical  perimet3r 
barrier). 

2.  "Returned  voluntarily"  includes 
voluntarily  returning  to  the  institution  or 
turning  oAe's  self  in  to  a  law  enforcement 
authority  as  an  escapee  (not  in  connection 
with  an  arrest  or  other  charges). 

3.  If  the  adjustment  in  $  2Pl.l(b)(3]  applies, 
no  adjustment  is  to  be  made  under  f  3B1.3 
(Abuse  of  Position  of  Trust  or  Use  of  Special 
Skill). 

4.  If  death  or  bodily  injury  resulted,  an 
upward  departure  may  be  warranted.  See 
Chapter  Five,  Part  K  (Departures). 


§  2P1.2.  Providing  or  Possessing 
CoDlraband  in  Prison 

(a)  Base  Offense  Level: 

(1)  23,  if  the  object  was  a  firearm  or 
destructive  device. 

(2)  13,  if  the  object  was  a  weapon 
(other  than  a  firearm  or  a  destructive 
device),  any  object  that  might  be  used  as 
a  weapon  or  as  a  means  of  facilitating 
escape,  ammunition,  LSD,  PCP,  or  a 
narcotic  drug. 

(3)  6,  if  the  object  was  an  alcoholic 
beverage.  United  States  or  foreign 
currency,  or  a  controlled  substance 
(other  than  LSD,  PCP,  or  a  narcotic 
drug). 

(4)  4,  if  the  object  was  any  other 
object  that  threatened  the  order, 
discipline,  or  security  of  the  institution 
or  the  life,  health,  or  safety  of  an 
individual. 

(b)  Specific  Offense  Characteristic 
(1)  If  the  defendant  committed  the 

offense  while  a  correctional  ofHcer  or 
other  employee  of  the  Department  of 
Justice,  increase  by  2  levels. 

Commentary 

Statutory  Provision:  18  U.S.C.  1791. 

Application  Note: 

If  the  adjustment  in  {  2Pl.2(b)(l)  applies, 
no  adjustment  is  to  be  made  under  S  3B1.3 
(Abuse  of  Position  of  Trust  or  Use  of  Special 
Skill). 

§  2P1.3.  Engaging  In.  Inciting  or 
Attempting  to  Incite  a  Riot  Involving 
Persons  in  a  Facility  for  Official 
Detention 

(a)  Base  Offense  Level: 

(1)  22.  if  the  offense  was  committed 
under  circumstances  creating  a 
substantial  risk  of  death  or  serious 
bodily  injury  to  any  person. 

(2)  16,  if  the  offense  involved  a  major 
disruption  to  the  operation  of  an 
institution. 

(3)  10,  otherwise. 

Conunentary 

Statutory  Provision:  18  U.S.C  1792. 

Application  Note: 

1.  If  death  or  bodily  injury  resulted,  an 
upward  departure  may  be  warranted.  See 
Chapter  Five,  Part  K  (Departures). 

§  2P1.4.  Trespass  on  Bureau  of  Prisons 
Faculties 

(a)  Base  Offense  Level:  6. 
Commentary 
Statutory  Provision:  18  U.S.C  1793. 


Part  Q— Offenses  Involving  the 
Environnient 

1.  Environment 

§  2Q1.1.  Knowing  Endangerment 
Resulting  From  Mishandling  Hazardous 
or  Toxic  Substances,  Pesticides  or  Other 
Pollutants 

(a)  Base  Offense  Level:  24. 

Commentary 

Statutory  Provision:  33  U.S.C  1319(c)  (3);  42 
U.S.C.  6928(e). 

Application  Note:: 

1.  If  death  or  serious  bodily  injury  resulted, 
an  upward  departure  may  be  warranted.  See 
Chapter  Five,  Part  K  (Departures). 

Background:  This  section  applies  to 
offenses  committed  with  knowledge  that  the 
violation  placed  another  person  in  inuninent 
danger  of  death  or  serious  bodily  injury. 

2Q1.2.  Mishandling  of  Hazardous  or 
Toxic  Substances  or  Pesticides: 
Recordkeeping,  Tampering,  and 
Falsification 

(a)  Base  Offense  Level:  8. 

(b)  Specific  Offense  Characteristics 

(1)  (A)  If  the  offense  resulted  in  an 
ongoing,  continuous,  or  repetitive 
discharge,  release,  or  emission  of  a 
hazardous  or  toxic  substance  or 
pesticide  into  the  environment,  increase 
by  6  levels;  or 

(B)  if  the  offense  otherwise  involved  a 
discharge,  release,  or  emission  of  a 
hazardous  or  toxic  substance  or 
pesticide,  increase  by  4  levels. 

(2)  If  the  offense  resulted  in  a 
substantial  likelihood  of  death  or 
serious  bodily  injury,  increase  by  9 
levels. 

(3)  If  the  offense  resulted  in  disruption 
of  public  utilities  or  evacuation  of  a 
community,  or  if  cleanup  required  a 
substantial  expenditure,  increase  by  4 
levels. 

(4)  If  the  offense  involved 
transportation,  treatment,  storage,  or 
disposal  without  a  permit  or  in  violation 
of  a  permit,  increase  by  4  levels. 

(5)  If  a  recordkeeping  offense  reflected 
an  effort  to  conceal  a  substantive 
environmental  offense,  use  the  offense 
level  for  the  substantive  offense. 

(6)  If  the  offense  involved  a  simple 
recordkeeping  or  reporting  violation 
only,  decrease  by  2  levels. 

Conunentary 

Statutory  Provisions:  7  U.S.C  136j-t361;  15 
U.S.C.  2614  and  2615;  33  U.S.C  1319(c|(l|.  (2), 
1517(b),  1321(b)(5);  42  U.S.C.  300h-2,  e928(d), 
7413.  9603  (b).  (c).  (d):  43  U.S.C  1350. 1816(a). 
1822(b). 

Appiiootion  Notes: 

1.  "Recordkeeping  offense"  includes  both 
recordkeeping  and  reporting  offenses.  The 
term  is  to  be  broadly  construed  as  including 
failure  to  report  discharges,  releases,  or 
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emissions  where  required;  the  giving  of  false 
information:  failure  to  Tile  other  required 
reports  or  provide  necessary  information;  and 
failure  to  prepare,  maintain,  or  providei 
records  as  prescribed.  I 

2.  "Simple  recordkeeping  or  reporting 
violation"  means  a  recordkeeping  or 
reporting  offense  in  a  situation  where  the 
defendant  neither  knew  nor  had  reason  to 
believe  that  the  recordkeeping  offense  would 
significantly  increase  the  likelihood  of  any 
substantive  environmental  harm. 

3.  This  section  applies  to  offenses  involving 
pesticides  or  substances  designated  toxic  or 
hazardous  at  the  time  of  the  offense  by 
statute  or  regulation.  A  listing  of  hazardous 
and  toxic  substances  in  the  guidelines  would 
be  impractical.  Several  federal  statutes  (or 
regulations  promulgated  thereunder)  list 
toxics,  hazardous  wastes  and  substances, 
and  pesticides.  These  lists,  such  as  those  of 
toxic  pollutants  for  which  effluent  standards 
are  published  under  the  Federal  Water 
Pollution  Control  Act  (e.g.,  33  U.S.C.  1317)  as 
well  as  the  designation  of  hazardous 
substances  under  the  Comprehensive 
Environmental  Response,  Compensation  and 
Liability  Act  (e.g..  42  U.S.C.  9601(14)).  are 
revised  from  time  to  time.  "Toxic"  and 
"hazardous"  are  defined  differently  in 
various  statutes,  but  the  common  dictionary 
meanings  of  the  words  are  not  significantly 
different.  1 

4.  Except  when  the  adjustment  in      I 
subsection  (b)(6)  for  simple  recordkeeping 
offenses  applies,  this  section  assumes 
knowing  conduct.  In  cases  involving  negligent 
conduct,  a  downward  departure  may  be 
warranted. 

5.  Subsection  (b)(1)  assumes  a  discharge  or 
emission  into  the  environment  resulting  in 
actual  environmental  contamination.  A  wide 
range  of  conduct,  involving  the  handling  of 
different  quantities  of  materials  with  widely 
differing  propensities,  potentially  is  covered. 
Depending  upon  the  harm  resulting  from  the 
emission,  release  or  discharge,  the  quantity 
and  nature  of  the  substance  or  pollutant,  the 
duration  of  the  offense  and  the  risk 
associated  with  the  violation,  a  departure  of 
up  to  two  levels  in  either  direction  from  the 
offense  levels  prescribed  in  these  specific 
offense  characteristics  may  be  appropriate. 

6.  Subsection  (b)(2)  applies  to  offenses 
where  the  public  health  is  seriously 
endangered.  Depending  upon  the  nature  of 
the  risk  created  and  the  number  of  people 
placed  at  risk,  a  departure  of  up  to  three 
levels  upward  or  downward  may  be 
warranted.  If  death  or  serious  bodily  injury 
results,  a  departure  would  be  called  fo^.  See 
Chapter  Five,  Part  K  (Departures). 

7.  Subsection  (b)(3)  provides  an 
enhancement  where  a  public  disruption, 
evacuation  or  cleanup  at  substantial  expense 
has  been  required.  Depending  upon  the 
nature  of  the  contamination  involved,  a 
departure  of  up  to  two  levels  either  upward 
or  downward  could  be  warranted. 

8.  Subsection  (b)(4)  applies  where  the 
offense  involved  violation  of  a  permit,  or 
where  there  was  a  failure  to  obtain  a  permit 
when  one  was  required.  Depending  upon  the 
nature  and  quantity  of  the  substance 
involved  and  the  risk  associated  with  the 
offense,  a  departure  of  up  to  two  levels  either 
upward  or  downward  may  be  warranted. 


9.  Where  a  defendant  has  previously 
engaged  in  similar  misconduct  established  by 
a  civil  adjudication  or  has  failed  to  comply 
with  an  administrative  order,  an  upward 
departure  may  be  warranted.  See  {  4A1.3 
(Adequacy  of  Criminal  History  Category). 

Background:  This  section  applies  both  to 
substantive  violations  of  the  statute 
governing  the  handling  of  pesticides  and 
toxic  and  hazardous  substances  and  to 
recordkeeping  offenses.  The  first  four  specific 
offense  characteristics  provide  enhancements 
when  the  offense  involved  a  substantive 
violation.  The  last  two  specific  offense 
characteristics  apply  to  recordkeeping 
offenses.  Although  other  sections  of  the 
guidelines  generally  prescribe  a  base  offense 
level  of  6  for  regulatory  violations.  S  2Q1.2 
prescribes  a  base  offense  level  of  8  because 
of  the  inherently  dangerous  nature  of 
hazardous  and  toxic  substances  and 
pesticides.  A  decrease  of  2  levels  is  provided, 
however,  for  "simple  recordkeeping  or 
reporting  violations"  under  f  2Q1.2(b)(6). 

§  2Q1.3.  N4ishandiing  of  Other 
Environmental  Pollutants; 
Recordkeeping,  Tampering,  and 
Falsification 

(a)  Base  Offense  Level:  6. 

(b)  Specific  Offense  Characteristics 

(1)  (A)  If  the  offense  resulted  in  an 
ongoing,  continuous,  or  repetitive 
discharge,  release,  or  emission  of  a 
pollutant  into  the  environment,  increase 
by  6  levels;  or 

(B)  if  the  offense  otherwise  involved  a 
discharge,  release,  or  emission  of  a 
pollutant,  increase  by  4  levels. 

(2)  If  the  offense  resulted  in  a 
substantial  likelihood  of  death  or 
serious  bodily  injury,  increase  by  11 
levels. 

(3)  If  the  offense  resulted  in  disruption 
of  public  utilities  or  evacuation  of  a 
community,  or  if  cleanup  required  a 
substantial  expenditure,  increase  by  4 
levels. 

(4)  If  the  offense  involved  a  discharge 
without  a  permit  or  in  violation  of  a 
permit,  increase  by  4  levels. 

(5)  If  a  recordkeeping  offense  reflected 
an  effort  to  conceal  a  substantive 
environmental  offense,  use  the  offense 
level  for  the  substantive  offense. 

Commentary 

Statutory  Provisions:  33  U.S.C.  403,  406, 
407,  411. 1319  (c)(1).  (c)(2).  1415(b),  1907, 1908; 
42  U.S.C.  4912,  7413. 

Application  Notes: 

1.  "Recordkeeping  offense"  includes  both 
recordkeeping  and  reporting  offenses.  The 
term  is  to  be  broadly  construed  as  including 
failure  to  report  discharges,  releases,  or 
emissions  where  required:  the  giving  of  false 
information:  failure  to  file  other  required 
reports  or  provide  necessary  information:  and 
failure  to  prepare,  maintain,  or  provide 

:  records  as  prescribed. 

2.  If  the  offense  involved  mishandling  of 
nuclear  material,  apply  S  2M6.2  (Violation  of 
Other  Federal  Atomic  Energy  Statutes,  Rules, 
and  Regulations)  rather  than  this  guideline. 


3.  The  speciHc  offense  characteristics  in 
this  section  assume  knowing  conduct.  In 
cases  involving  negligent  conduct  a 
downward  departure  may  be  warranted. 

4.  Subsection  (b)(1)  assumes  a  discharge  or 
emission  into  the  environment  resulting  in 
actual  environmental  contamination.  A  wide 
range  of  conduct,  involving  the  handling  of 
different  quantities  of  materials  with  widely 
differing  propensities,  potentially  is  covered. 
Depending  upon  the  harm  resulting  from  the 
emission,  release  or  discharge,  the  quantity 
and  nature  of  the  substance  or  pollutant,  the 
duration  of  the  offense  and  the  risk 
associated  with  the  violation  a  departure  of 
up  to  two  levels  in  either  direction  from  that 
prescribed  in  these  specific  offense 
characteristics  may  be  appropriate. 

5.  Subsection  (b)(2]  applies  to  offenses 
where  the  public  health  is  seriously 
endangered.  Depending  upon  the  nature  of 
the  risk  created  and  the  number  of  people 
placed  at  risk,  a  departure  of  up  to  three 
levels  upward  or  downward  may  be 
warranted.  If  death  or  serious  bodily  injury 
results,  a  departure  would  be  called  for.  See 
Chapter  Five.  Part  K  (Departures). 

e.  Subsection  (b)(3]  provides  an 
enhancement  where  a  public  disruption, 
evacuation  or  cleanup  at  substantial  expense 
has  been  required.  Depending  upon  the 
nature  of  the  contamination  involved,  a 
departure  of  up  to  two  levels  in  either 
direction  could  be  warranted. 

7.  Subsection  (b)(4)  applies  where  the 
offense  involved  violation  of  a  permit,  or 
where  there  was  a  failure  to  obtain  a  permit 
when  one  was  required.  Depending  upon  the 
nature  and  quantity  of  the  substance 
involved  and  the  risk  associated  with  the 
offense,  a  departure  of  up  to  two  levels  in 
either  direction  may  be  warranted. 

8.  Where  a  defendant  has  previously 
engaged  in  similar  misconduct  established  by 
a  civil  adjudication  or  has  failed  to  comply 
with  an  administrative  order,  an  upward 
departure  may  be  warranted.  See  S  4A1.3 
(Adequacy  of  Criminal  History  Category). 

Background:  This  section  parallels  S  2Q1.2 
but  applies  to  offenses  involving  substances 
which  are  not  pesticides  and  are  not 
designated  as  hazardous  or  toxic. 

S  2Q1.4.  Tampering  or  Attempted 
Tampering  With  Public  Water  System 

(a)  Base  Offense  Level:  18. 

(b)  Specific  Offense  Characteristics. 

(1)  If  a  risk  of  death  or  serious  injury 
was  created,  increase  by  6  levels. 

(2)  If  the  offense  resulted  in  disruption 
of  a  public  water  system  or  evacuation 
of  a  community,  or  if  cleanup  required  a 
substantial  expenditure,  increase  by  4 
levels. 

(3)  If  the  offense  resulted  in  an 
ongoing,  continuous,  or  repetitive 
release  of  a  contaminant  into  a  public 
water  system  or  lasted  for  a  substantial 
period  of  time,  increase  by  2  levels. 

(4)  If  the  purpose  of  the  offense  was  to 
influence  government  action  or  to  extort 
money,  increase  by  6  levels. 
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Commentary 

Statutory  Provision:  42  U.S.C.  300i-l. 

Application  Note: 

1.  "Serious  injury"  means  serious  bodily 
injury  as  defined  in  the  Commentary  to 
S  iBl.l  (Applicable  Instructions). 

i  2Q1JS.  Threatened  Tampering  With 
Pvbiic  Water  System 

(a)  Base  Offense  Level:  10. 

(b)  Specific  Offense  Characteristics. 

(1)  If  the  threat  or  attempt  resulted  in 
disruption  of  a  public  water  system  or 
evacuation  of  a  commimity  or  a 
substantial  public  expenditure,  increase 
by  4  levels. 

(2)  If  the  purpose  of  the  offense  was  to 
influence  government  action  or  to  extort 
money,  increase  by  8  levels. 

Commentary 

Statutory  Provision:  42  U.S.C.  300i-l. 

2.  Conservation  and  Wildlife 

§  2Q2.1.  Spedaiiy  Protected  Fbh, 
WUdlif  e,  and  Plants 

(a)  Base  Offense  Level:  6. 

(b)  Specific  Offense  Characteristics. 

(1)  If  the  offense  involved  a 
commercial  purpose,  increase  by  2 
levels. 

(2)  If  the  offense  involved  fish, 
wildlife,  or  plants  that  were  not 
quarantined  as  required  by  law. 
increase  by  2  levels. 

(3)  Apply  the  greater 

(A)  If  the  market  value  of  the  specially 
protected  fish,  wildlife,  or  plants 
exceeded  $2,000.  increase  the  offense 
level  by  the  corresponding  number  of 
levels  from  the  table  in  S  2F1.1  (Fraud 
and  Deceit);  or 

(B)  If  the  offense  involved  a  quantity 
of  fish,  wildlife,  or  plants  that  was 
substantial  in  relation  either  to  the 
overall  population  of  the  species  or  to  a 
discrete  subpopulation.  increase  by  4 
levels. 

Commentary 

Statutory  Provisions:  16  U.S.C.  668(a),  707. 
1174(a),  1338(a),  1375(b).  1540(b). 

Background:  This  section  applies  to 
violations  of  the  Endangered  Species  Act,  the 
Bald  Eagle  Protection  Act,  the  Migratory  Bird 
Treaty,  the  Marine  Mammal  Protection  Act, 
the  Wild  Free-Roaming  Horses  and  Burros 
Act,  and  the  Fur  Seal  Act. 

These  statutes  provide  special  protection  to 
particular  species  of  fish,  wildlife,  and  plants. 
Enhancements  are  provided  where  the 
offense  involved  a  commercial  purpose,  and 
where  the  fish,  wildlife,  or  plants  were  not 
quarantined  as  required  by  law.  An 
additional  enhancement  is  provided  where 
the  market  value  of  the  species  exceeded 
$2,000  or  the  offense  involved  a  quantity  of 
fish,  wildlife,  or  plants  that  was  substantial  in 
relation  either  to  the  population  of  the 
species  or  to  a  discrete  subpopulation  of  the 
species. 


S  2Q2^  Lacey  Act;  Smuggling  and 
Otherwise  Unlawfully  Dealii^  in  Fish. 
WUdlife,  and  Plants 

(a)  Base  Offense  Level: 

(1)  6,  if  the  defendant  knowingly 
imported  or  exported  fish,  wildlife,  or 
plants,  or  knowingly  engaged  in  conduct 
involving  the  sale  or  purchase  of  fish, 
wildlife,  or  plants  with  a  market  value 
greater  than  $350;  or 

(2)4. 

(b)  Specific  Offense  Characteristics 

(1)  ff  the  offense  involved  a 
commercial  purpose,  increase  by  2 
levels. 

(2)  ff  the  offense  involved  fish, 
wildlife,  or  plants  that  were  not 
quarantined  as  required  by  law, 
increase  by  2  levels. 

(3)  Apply  the  greater: 

(A)  ff  the  market  value  of  the  fish, 
wildlife,  or  plants  exceeded  $2,000, 
increase  the  offense  level  by  the 
corresponding  number  of  levels  from  the 
table  in  S  2F1.1  (Fraud  and  Deceit);  or 

(B)  If  the  offense  involved  a  quantity 
of  fish,  wildlife,  or  plants  that  was 
substantial  in  relation  either  to  the 
overall  population  of  the  species  or  to  a 
discrete  subpopulation,  increase  by  4 
levels. 

Commentary 

Statutory  Provisions:  16  U.S.C.  3773(d);  18 
U.S.C  545. 

Application  Note: 

1.  This  section  applies  to  violations  of  18 
U.S.C.  545  where  the  smuggling  activity 
involved  fish,  wildlife,  or  plants.  In  other 
cases,  see  SJ  2T3.1  and  2T3.2. 

Background:  This  section  applies  to 
violations  of  the  Lacey  Act  Amendments  of 
1981. 16  U.S.C.  3373(d),  and  to  violations  of  18 
U.S.C.  545  where  the  smuggling  activity 
involved  fish,  wildlife,  or  plants.  These  are 
the  principal  enforcement  statues  utilized  to 
combat  interstate  and  foreign  commerce  in 
unlawfully  taken  fish,  wildlife,  and  plants. 
The  adjustments  for  specific  offense 
characteristics  are  identical  to  those  in 
S  2Q2.1. 

Part  R— Antitrust  Offenses 

§  2R1.1.  Bid-Rigging,  Price-Fixing  or 
Market-Allocation  Agreements  Among 
Competitors 

(a)  Base  Offense  Level:  9. 

(b)  Specific  Offense  Characteristics 

(1)  If  the  conduct  involved 
parUcipation  in  an  agreement  to  submit 
non-competitive  bids,  increase  by  1 
level, 

(2)  If  the  volume  of  commerce 
attributable  to  the  defendant  was  less 
than  $1,000,000  or  more  than  $4,000,000. 
adjust  the  offense  level  as  follows: 


Adjustment 
Volume  of  commerce  to  offense 

level 

(A)  Less  than  $1.000.000 Subtract  1. 

(B)  $l.O00,O0O-$4,000,000..„ No 

adjust- 
ment 

(C)  $4,000,001-415,000.000 Add  1. 

(D)  $15,0OO,OOl-$5O,O0O,000 Add  2. 

(E)  Over  $50,000.000 Add  3. 


For  purposes  of  this  guideline,  the 
volume  of  commerce  attributable  to  an 
individual  participant  in  a  conspiracy  is 
the  volume  of  commerce  done  by  him  or 
his  principal  in  goods  or  services  that 
were  affected  by  the  violation.  When 
multiple  counts  or  conspiracies  are 
involved,  the  volume  of  commerce 
should  be  treated  cumulatively  to 
determine  a  single,  combined  offense 
level. 

(c)  Fines 

A  fine  shall  be  imposed  in  addition  to 
any  term  of  imprisonment.  The  guideline 
fine  range  for  an  individual  conspirator 
is  from  4  to  10  percent  of  the  volume  of 
commerce,  but  not  less  than  $20,000.  The 
fine  range  for  an  organization  is  from  20 
to  50  percent  of  the  volume  of 
commerce,  but  not  less  than  $100,000. 

Commentary 

Statutory  Provision:  15  U5.C.  1. 
Application  Notes: 

1.  Because  the  guideline  sentences  depend 
on  the  volume  of  commerce  done  by  each 
firm,  role  in  the  offense  is  implicitly  taken 
into  account.  Accordingly,  the  provisions  of 
S  3B1.1  (Aggravating  Role)  are  to  be  applied 
only  in  unusual  circumstances.  An  increase 
for  role  under  S  3B1.1  might  be  appropriate 
only  where  a  defendant  actually  coerced 
others  into  participating  in  a  conspiracy — an 
unusual  circumstance.  Conversely,  a 
decrease  for  role  under  S  3B1.2  (Mitigating 
Role)  would  not  be  appropriate  merely 
because  an  individual  defendant  or  his  firm 
did  not  profit  substantially  from  the  violation. 
An  individual  defendant  should  be 
considered  for  a  downward  adjustment  for  a 
mitigating  role  in  the  offense  only  if  he  was 
responsible  in  some  minor  way  for  his  firm's 
participation  in  the  conspiracy.  A 
complementary  bidder  who  did  not  win  a  bid 
would  not  for  that  reason  qualify  for  a 
downward  adjustment  but  a  low-level 
employee  who  participated  in  only  one  of 
several  agreements  constituting  a  conspiracy 
would. 

2.  In  setting  the  fine  for  individuals,  the 
court  should  consider  the  extent  of  the 
defendant's  participation  in  the  offense,  his 
role,  and  the  degree  to  which  he  personally 
profited  from  the  offense  (including  salary, 
bonuses,  and  career  enhancement).  If  the 
court  concludes  that  the  defendant  lacks  the 
ability  to  pay  the  guideline  Rne.  it  should    ' 
impose  community  service  in  lieu  of  a  portion 
of  the  fine.  The  community  service  should  i>e 
equally  as  burdensome  as  a  fine. 
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3.  in  setting  the  Tine  for  an  organization,  the 
court  should  consider  whether  the 
orgsnizalion  encouraged  or  took  steps  to 
prevent  the  violation,  whether  high-level 
raaoagemeat  was  aware  of  the  violalinn.  and 
whether  the  organization  previottsty  engaged 
in  antitrust  violations. 

4.  Another  consideration  in  setting  the  fine 
is  that  the  average  level  of  mark-up  due  t* 
price-Gxiflg  may  tend  to  decKne  with  the 
volume  of  commerce  involved. 

5.  It  is  the  intent  of  the  Commission  that 
alternatives  such  as  community  confinement 
not  be  used  to  avoid  imprisonment  of 
antitrust  offenders. 

6.  Understatement  of  seriousness  is 
especially  likely  in  cases  involving 
complementary  bids.  If.  for  example,  the 
defendant  participated  in  an  agreement  not  to 
submit  a  bid.  or  to  submit  an  unreasonably 
high  bid.  on  one  occasion,  in  exchange  for  his 
being  aUowed  to  win  a  subsequent  bid  that 
he  did  not  in  fact  win.  his  volume  of 
commerce  would  be  zero,  although  he  would 
have  contributed  to  harm  that  possibly  was 
quite  substantial.  The  court  should  consider 
sentences  near  the  top  of  the  guideline  range 
in  such  cases. 

7.  in  the  case  of  a  defendant  with  previous 
antitrust  convictions,  a  sentence  at  or  even 
above  the  maximum  of  the  applicable 
guideline  range  may  be  warranted.  See 
§  4A1.3  (Adequacy  of  Criminal  History). 

Background:  These  guidelines  apply  to 
violations  of  the  antitrust  laws.  Although  they 
are  not  unlawful  in  all  countries,  there  is  near 
universal  agreement  that  restrictive 
agreements  among  competitors,  such  as 
horizontal  price-tiKing  (including  bid  rigging) 
and  horizontal  market-allocation,  can  causo 
serious  economic  harm.  There  is  no 
consensus,  however,  about  the  harmfulness 
of  other  types  of  antitrust  offenses,  which 
furthermore  are  rarely  prosecuted  and  may 
involve  unsettled  issues  of  law. 
Consequently,  only  one  guideline,  which 
deals  with  horizontal  agreements  in  restraint 
of  trade,  has  been  promulgated. 

The  agreements  among  competitors 
covered  by  this  section  are  almost  invariably 
covert  conspiracies  that  are  intended  to  and 
serve  no  purpose  other  than  to  restrict  output 
and  raise  prices,  and  that  are  so  plainly 
anticompetitive  that  they  have  been 
recognized  as  illegal  per  se.  i.e.,  without  any 
inquiry  in  individual  cases  as  to  their  actual 
competitive  effect  The  Commission  believes 
that  the  most  effective  method  to  deter 
individuals  from  committing  this  crime  is 
through  imposing  short  prison  sentences 
coupled  with  large  fmes.  The  controlling 
consideration  underlying  this  guideline  is 
general  deterrence. 

Under  the  guidelines  prison  terms  for  these 
offenders  should  be  much  more  common,  and 
usually  somewhat  longer,  than  currently  is 
typical  Absent  adjustments,  the  guidelines 
require  confinement  of  four  months  or  longer 
in  the  great  majority  of  cases  that  are 
prosecuted,  including  all  bid-rigging  cases. 
The  court  will  have  the  discretion  to  impose 
considerably  longer  sentences  within  the 
guideline  ranges.  Adjustments  from  Chapter 
Three.  Part  E  (Acceptance  of  Responsibility) 
and.  in  rare  insiances.  Chapter  Three,  Part  B 
(Role  in  the  Offense),  may  decrease  these 


minimum  sentences:  nonetheless,  in  very  few 
cases  will  the  guidelines  not  require  thai 
some  connnement  be  imposed.  Adjustments 
will  not  affect  the  level  of  fines. 

The  guideline  imprisonment  terms 
represent  a  substantial  change  from  present 
practice.  Currently,  approximately  39  percent 
of  all  individuals  convicted  of  antitrust 
violations  are  imprisoned.  Considering  all 
defendants  sentenced,  the  average  time 
served  recently  was  only  forty-five  days.  The 
guideline  prison  terms  are.  however. 
consistent  with  the  parole  guidelines.  The 
fines  specified  in  the  guideline  represent 
substantial  increases  over  existing  practice. 
The  current  average  fine  for  individuals  is 
only  approximately  $27,000;  for  corporations, 
it  is  approximately  $160,000. 

Tying  the  offense  level  to  the  scale  or 
scope  of  the  offense  is  imporiant  in  order  to 
ensure  that  the  sanction  is  in  fact  punitive 
and  that  there  is  an  incentive  to  desist  from  a 
violation  once  it  has  begun.  The  offense 
levels  are  not  based  directly  on  the  damage 
caused  or  profit  made  by  the  dcft^ndant 
because  damages  are  difficult  and  time 
consuming  to  establish.  The  volume  of 
commerce  is  an  acceptable  and  more  readily 
measurable  substitute.  The  limited  empirical 
data  currently  available  show  that  fines 
increase  with  the  volume  of  commerce  and 
the  term  of  imprisonment  probably  does  as  ' 
well. 

The  Commission  believes  that  the  volume   * 
of  commerce  is  liable  to  be  an  understated 
measure  of  seriousness  in  some  bid-rigging 
cases.  For  this  reason,  and  consistent  with 
current  practice,  the  Commission  has 
specified  a  1  level  increase  for  bid-rigging. 

Substantial  fines  are  an  essential  pari  of 
the  sanction.  It  is  estimated  that  the  average 
additional  profit  attributable  to  price  fixing  is 
10  percent  of  the  selling  price.  The 
Commission  has  specified  that  a  fine  from 
two  to  five  times  that  amount  be  imposed  on 
organizational  defendants  as  a  deterrent 
because  of  the  difficulty  in  identif>'ing 
violators.  Additional  monetary  penalties  can 
be  provided  through  private  treble  damage 
actions.  A  lower  fine  is  specified  for 
individuals.  The  Commission  believes  that 
most  antitrust  defendants  have  the  resources 
and  earning  capacity  to  pay  these  fines,  at 
least  over  time.  The  statutory  maximum  fine 
is  $250,000  for  individuals  and  $1,000,000  for 
organizations,  but  is  increased  when  there 
are  convictions  on  multiple  counts. 

Part  S — Money  Laundering  and 
Monetar>'  Transaction  Reporting 

Introductory  Commentary 

Money  laundering  activities  are  essential 
to  the  operation  of  organized  crime.  Congress 
recently  enacted  new  statutes  prohibiting 
these  activities  and  increased  the  maximum 
penalties. 

The  guidelines  provide  substantially 
increased  punishments  for  these  offenses.  In 
fiscal  year  198S.  the  time  served  by 
defendants  convicted  of  felonies  involving 
monetary  transaction  reporting  under  31 
U.S.C.  5313,  5316,  and  5322  averaged  about 
ten  months,  and  only  a  few  defendants 
served  as  much  as  four  to  five  years. 
However,  courts  have  been  imposing  higher 
sentences  as  they  come  to  appreciate  the 


seriousness  of  this  activity,  and  sentences  as 
long  as  thirty-five  years  have  been  reported. 
Specifically.  Congress  made  all  reporting 
violations  felonies  in  1984,  and  enacted  the 
Money  Laundering  Control  Act  011966  (18 
U.S.C.  1956. 1957),  which  creates  new 
offenses  and  provides  higher  maximum 
sentences  when  knowledge,  facilitation  or 
concealment  of  serious  criminal  activity  is 
proved. 

§  2S1.1.  Laundering  of  Monetary 
Instruments 

(a)  Base  Offense  Level: 

(1)  23,  if  convicted  under  18  U.S.C. 
1956(aMl)(A)or(a)(2){A): 

(2)  20.  otherwise. 

(b)  Specific  Offense  Characteristics 

(1)  If  the  defendant  knew  that  the 
funds  were  the  proceeds  of  an  unlawful 
activity  involving  the  manufacture, 
importation,  or  distribution  of  narcotics 
or  other  controlled  substances,  increase 
by  3  levels. 

(2)  If  the  value  of  the  funds  exceeded 
$100,000,  increase  the  offense  level  as 
follows: 


,,  ,  Increase 

Value  in  jg^g, 

(A)  $100,000  or  less No 

in- 
crease. 

(B)  $100.001-8200,000 AddL 

(C)  $200.001 -$350.000 Add  2. 

(D)  $350,001-$600,000 Add  3. 

(E)  $600.001-$!, 000.000 Add  4. 

(F)  $1.000.001-$2,00a000  - Add  S. 

(G)  $2.00O.001-$3,50O,00O -.  Add  8. 

(H)  $3.500.001-$6,000,000 Add  7, 

(I)  $6.000,001-$10.000,000 Add  8. 

(I)  $10,000,001-$20,00a000 Add* 

(K)  $20,000.001-$35.000.000 Add  W. 

(L)  $35.000,001-$80,000,000 Add  il. 

(M)  $60.000,001-$100.000.000 Add  12. 

(N)  More  than  $100,000,000 Add  13, 


Commentary 

Statutory  Provision:  18  U,S.C.  1956. 

Background:  The  statute  covered  by  this 
guideline  is  a  part  of  the  Anti-Drug  Abuse 
Act  of  1986,  and  prohibits  financial 
transactions  involving  funds  that  are  the 
proceeds  of  "specified  unlawful  activity."  if 
such  transactions  are  intended  to  facilitate 
that  activity,  or  conceal  the  nature  of  the 
proceeds  or  avoid  a  transaction  reporting 
requirement.  The  maximum  term  of 
imprisonment  authorized  is  twenty  years. 

In  keeping  with  the  clear  intent  of  the 
legislation,  this  guideline  provides  for 
substantial  punishment.  The  punishment  Is 
higher  than  that  specified  in  $  2S1.2  and 
S  2S1.3  because  of  the  higher  statutory 
maximum,  and  the  added  elements  as  to 
source  of  funds,  knowledge,  and  intent. 

A  higher  base  offense  level  is  specified  if 
the  defendant  is  convicted  under  18  U.S.C 
1956  (a)(l)(A]  or  (a)(2KA)  because  those 
subsections  apply  to  defendants  who  did  not 
merely  conceal  a  serious  crime  that  had 


already  taken  place,  but  encouraged  or 
facilitated  the  commission  of  further  crimes. 
The  amount  of  money  involved  is  included 
as  a  factor  because  it  is  an  indicator  of  the 
scope  of  the  criminal  enterprise  as  well  as  the 
degree  of  the  defendant's  involvement. 
Narcotics  trafficking  is  included  as  a  factor 
because  of  the  clearly  expressed 
Congressional  intent  to  adequately  punish 
persons  involved  in  that  activity. 

§  2S1.2.  Engaging  in  Monetary 
Transactions  in  Property  Derived  From 
Specified  Unlawful  Activity 

(a)  Base  Offense  Level:  17, 

(b)  Specific  Offense  Characteristics. 

(1)  If  the  defendant  knew  that  the 
funds  were  the  proceeds  of: 

(A)  an  unlawful  activity  involving  the 
manufacture,  importation,  or 
distribution  of  narcotics  or  other 
controlled  substances,  increase  by  5 
levels; 

(B)  any  other  specified  unlawful 
activity  (see  18  U.S.C.  1956(c)(7)). 
increase  by  2  levels. 

(2)  If  the  value  of  the  funds  exceeded 
$100,000,  increase  the  offense  level  as 
specified  in  §  2Sl.l(b)(2). 

Commentary 

Statutory  Provision:  18  U.S.C.  1957. 

Application  Note: 

1.  "Specified  unlawful  activity"  is  defined 
in  18  U.S.C,  1956(c)(7)  to  include  racketeering 
offenses  (18  U.S.C.  1961(1)),  drug  offenses, 
and  most  other  serious  federal  crimes  but 
does  not  include  other  money-laundering 
offenses. 

Background:  The  statute  covered  by  this 
guideline  is  a  part  of  the  Anti-Drug  Abuse 
Act  of  1986,  and  prohibits  monetary 
transactions  that  exceed  $10,000  and  involve 
the  proceeds  of  "specified  unlawful  activity" 
(as  defined  in  18  U.S.C.  1956),  if  the  defendant 
knows  that  the  funds  are  "criminally  derived 
property."  (Knowledge  that  the  property  is 
from  a  specified  unlawful  activity  is  not  an 
element  of  the  offense.)  The  maximum  term 
of  imprisonment  specified  is  ten  years. 

The  statute  is  similar  to  18  U.S.C.  1956.  but 
does  not  require  that  the  recipient  exchange 
or  "launder"  the  funds,  that  he  have 
knowledge  that  the  funds  were  proceeds  of  a 
specified  unlawful  activity,  nor  that  he  have 
any  intent  to  further  or  conceal  such  an 
activity.  In  keeping  with  the  intent  of  the 
legislation,  this  guideline  provides  for 
substantial  punishment.  The  offense  levels 
are  higher  than  in  §  2S1.3  because  of  the 
higher  statutory  maximum  and  the  added 
element  of  knowing  that  the  funds  were 
criminally  derived  property. 

The  2-level  increase  in  subsection  (b)(1) 
applies  if  the  defendant  knew  that  the  funds 
were  not  merely  criminally  derived,  but  were 
in  fact  the  proceeds  of  a  specified  unlawful 
activity.  Such  a  distinction  is  not  made  in 
S  2S1.1,  because  the  level  of  intent  required 
in  that  section  effectively  precludes  an 
inference  that  the  defendant  was  unaware  of 
the  nature  of  the  activity .9 


S  2SU.  Failure  To  Report  Monetary 
Transactions;  Structuring  Transactions 
To  Evade  Reporting  Requirements 

(a)  Base  Offense  Level: 

(1)  13.  if  the  defendant: 

(A)  structured  transactions  to  evade 
reporting  requirements; 

(B)  made  false  statements  to  conceal 
or  disguise  the  activity;  or 

(C)  reasonably  should  have  believed 
that  the  funds  were  the  proceeds  of 
criminal  activity; 

(2)  5,  otherwise. 

(b)  Specific  Offense  Characteristics 

(1)  If  the  defendant  knew  or  believed 
that  the  funds  were  criminally  derived, 
increase  by  5  levels. 

(2)  If  the  base  offense  level  is  from 
(a)(1)  above  and  the  value  of  the  funds 
exceeded  $100,000,  increase  the  offense 
level  as  specified  in  §  2Sl.l(b)(2), 

Commentary 

Statutory  Provisions:  31  U.S.C.  5313,  5314, 
5316.  5322,  5324. 

Application  Note: 

1.  As  used  in  this  guideline,  funds  or  other 
property  are  the  "proceeds  of  criminal 
activity"  or  "criminally  derived"  if  they  are 
"criminally  derived  property,"  within  the 
meaning  of  18  U.S.C.  1957. 

Background:  The  offenses  covered  by  this 
guideline  relate  to  records  and  reports  of 
certain  transactions  involving  currency  and 
monetary  instruments.  The  maximum  prison 
sentence  for  these  offenses  is  ten  years  if 
there  is  any  pattern  of  unlawful  activity,  and 
five  years  otherwise. 

The  base  offense  level  is  set  at  13  for  the 
great  majority  of  cases.  However,  the  base 
offense  level  is  set  at  5  for  those  cases  in 
which  these  offenses  may  be  committed  with 
innocent  motives  and  the  defendant 
reasonably  believed  that  the  funds  were  from 
legitimate  sources.  The  higher  base  offense 
level  applies  in  all  other  cases.  The  offense 
level  is  increased  by  5  levels  if  the  defendant 
knew  that  the  funds  were  criminally  derived. 

The  dollar  value  of  the  transactions  not 
reported  is  an  important  sentencing  factor, 
except  in  rare  cases.  It  is  an  indicator  of 
several  factors  that  are  pertinent  to  the 
sentence,  including  the  size  of  the  criminal 
enterprise,  and  the  extent  to  which  the 
defendant  aided  the  enterprise. 

Part  T — Offenses  Involving  Taxation 

1.  Income  Taxes 
Introductory  Commentary 

The  criminal  tax  laws  are  designed  to 
protect  the  public  interest  in  preserving  the 
integrity  of  the  nation's  tax  system.  Criminal 
tax  prosecutions  serve  to  punish  the  violator 
and  promote  respect  for  the  tax  laws. 
Because  of  the  limited  number  of  criminal  tax 
prosecutions  relative  to  the  estimated 
incidence  of  such  violations,  deterring  others 
from  violating  the  tax  laws  is  a  primary 
consideration  underlying  these  guidelines. 
Recognition  that  the  sentence  for  a  criminal 
tax  case  will  be  commensurate  with  the 
gravity  of  the  offense  should  act  as  a 
deterrent  to  would-be  violators. 


S  2T1.1.  Tax  Evasion 

(a)  Base  Offense  Level:  Level  from 

S  2T4.1  (Tax  Table)  corresponding  to  the 
tax  loss. 

For  purposes  of  this  guideline,  the 
"tax  loss"  is  the  greater  of:  (A)  The  total 
amount  of  tax  that  the  taxpayer  evaded 
or  attempted  to  evade,  including  interest 
to  the  date  of  filing  of  an  indictment  or 
information;  and  (B)  the  "tax  loss" 
defined  in  S  2T1.3.  When  more  than  one 
year  is  involved,  the  tax  losses  are  to  be 
added. 

(b)  Specific  Offense  Characteristics. 

(1)  If  (A)  the  defendant  failed  to  report 
income  exceeding  $10,000  per  year  from 
criminal  activity,  or  (B)  the  offense 
concealed  or  furthered  criminal  activity 
from  which  the  defendant  derived  a 
substantial  portion  of  his  income, 
increase  by  2  levels.  If  the  resulting 
offense  level  is  less  than  level  12, 
increase  to  level  12. 

(2)  If  sophisticated  means  were  used 
to  impede  discovery  of  the  nature  or 
extent  of  the  offense,  increase  by  2 
levels. 

Conunentary 

Statutory  Provision:  28  U.S.C.  7201. 
Application  Notes: 

1.  False  statements  in  furtherance  of  the 
evasion  (see  S§  2T1.3.  2T1.5,  and  2T1.8)  are 
considered  part  of  the  offense  for  purposes  of 
this  guideline. 

2.  For  purposes  of  the  guideline,  the  tax 
loss  is  the  amount  of  tax  that  the  taxpayer 
evaded  or  attempted  to  evade,  plus  interest  to 
the  date  of  the  filing  of  an  indictment  or 
information.  The  tax  loss  does  not  include 
penalties.  The  court  is  to  determine  this 
amount  as  it  would  any  other  guideline 
factor.  In  some  instances,  such  as  when 
indirect  methods  of  proof  are  used,  the 
amount  of  the  tax  loss  may  be  uncertain:  the 
guidelines  contemplate  that  the  court  will 
simply  make  a  reasonable  estimate  based  on 
the  available  facts. 

3.  Although  the  definition  of  tax  loss 
corresponds  to  what  is  commonly  called  the 
"criminal  deficiency,"  its  amount  is  to  be 
determined  by  the  same  rules  applicable  in 
determining  any  other  sentencing  factor.  In 
accordance  with  the  "relevant  conduct" 
approach  adopted  by  the  guidelines,  tax 
losses  resulting  from  more  than  one  year  are 
to  be  added  whether  or  not  the  defendant  is 
convicted  of  multiple  counts. 

4.  The  guideline  refers  to  S  2T1.3  to  provide 
an  alternative  minimum  standard  for  the  tax 
loss,  which  is  based  on  a  percentage  of  the 
dollar  amounts  of  certain  misstatetnents 
made  in  returns  filed  by  the  taxpayer.  This 
alternative  standard  may  be  easier  to 
determine,  and  should  make  irrelevant  the 
issue  of  whether  the  taxpayer  was  entitled  to 
offsetting  adjustments  that  he  failed  to  claim. 

5.  "Criminal  activity"  means  any 
"racketeering  activity"  as  defined  in  18  U.S.C 
1961.  If  i  2Tl.l(b)(l)  applies,  do  not  apply 

§  4B1.3  (Criminal  Livelihood),  which  is 
substantially  duplicative. 


44716 


Federal  Regi«ter  /  Vol.  52.  No.  224  /  Friday.  November  20.  1987  /  Notices 


6.  Whether  "sophisticated  means"  were 
employed  (S  2Tl.l(b)(2)J  requires  a  subjective 
determination  similar  to  that  in  5  2Fl.l(bM2). 
An  enhancement  would  be  applied  for 
example,  where  the  defendant  used  offshore 
bank  accounts,  or  transactions  through 
corporate  shells. 

Background:  This  guideline  relies  most 
heavily  on  the  amount  of  tax  evaded  because 
the  chief  interest  protected  by  the  statute  is 
the  collection  of  taxes.  A  greater  evasion  is 
obviously  more  harmful  to  the  treasury,  and 
more  serious  than  a  smaller  one  with         | 
otherwise  similar  characteristics. 
Furthermore,  as  the  potential  benefit  from  tax 
evasion  increases,  the  sanction  necessary  to 
deter  also  increases. 

The  overlapping  imprisonment  ranges  in 
the  Tax  Table  are  intended  to  minimize  the 
signiTicance  of  disputes.  The  consequence  of 
an  inexact  estimate  of  the  tax  loss  is  never 
severe,  even  when  the  tax  loss  is  near  the 
boundary  of  a  range.  For  example,  although 
the  difference  between  $39,999  and  $40,001 
results  in  a  change  from  level  10  to  level  11, 
any  sentence  of  eight  to  twelve  months  would 
be  within  the  guidelines  regardless  of  the 
offense  level  determination  made  by  the 
court.  Indeed,  any  sentence  between  ten  and 
twelve  months  would  be  within  the 
guidelines  for  a  tax  loss  ranging  from  $20,000 
to  S150.000.  As  a  consequence,  for  all  dollar 
amounts,  the  Tax  Table  affords  the  court 
considerable  latitude  in  evaluating  other 
factors,  even  when  the  amount  of  the  tax  loss 
is  uncertain. 

Roughly  half  of  all  lax  evaders  are  noW; 
sentenced  to  probation  without 
imprisonment,  while  the  other  half  receives 
sentences  that  require  them  to  serve  an 
average  prison  term  of  twelve  months.  This 
guideline  is  intended  to  reduce  disparity  in 
sentencing  for  tax  evasion  and  to  somewhat 
increase  average  sentence  length.  As  a  result, 
the  number  of  purely  probationary  sentences 
will  be  reduced.  The  Commission  believes 
that  any  additional  costs  of  imprisonmenl 
that  may  be  incurred  as  a  result  of  the 
increase  in  the  average  term  of  imprisonment 
for  lax  evasion  are  inconsequential  in 
relation  to  the  potential  increase  in  revenue. 
Current  estimates  are  that  income  taxes  are 
underpaid  by  approximately  $90  billion 
annually. 

Although  currently  some  large-scale 
evaders  serve  as  much  as  Ave  years  in 
pnson.  in  practice  the  average  sentence 
length  for  defendants  sentenced  to  a  term  of 
imprisonment  does  not  increase  rapidly  with 
the  amount  of  tax  evaded.  Thus,  the  average 
lime  served  by  those  sentenced  to  a  term  of 
imprisonment  for  evading  less  than  $10,000  in 
taxes  is  about  nine  months,  while  the 
corresponding  figure  for  those  evading  over 
$lM.a00  in  taxes  is  about  sixteen  months. 
Guideline  sentences  should  result  in  small 
increases  in  the  average  length  of 
imprisonment  for  most  tax  cases  that  involve 
less  than  $100,000  in  tax  evaded.  The 
increase  is  expected  to  be  somewhat  lat-ger 
for  cases  invoiving  more  taxes. 

Failure  to  report  criminally-derived  inoome 
is  included  as  a  factor  for  deterrence        | 
purposes.  Criminally-derived  income  is    I 
generally  difficult  to  establish,  so  that  the  tax 
loss  in  such  cases  will  tend  to  be 


substantially  understated.  An  enhancement 
for  offenders  who  violate  the  tax  laws  as  part 
of  a  pattern  of  criminal  activity  from  whidi 
they  derive  a  substantial  portion  of  their 
income  also  serves  to  implement  the  mandate 
of  28  U.S.C.  994(n).  Current-practice  estimates 
are  that,  on  average,  the  presence  of  this 
factor  increases  time  served  by  the 
equivalent  of  2  levels. 

Although  tax  evasion  always  involves 
some  plannii^  unusually  sophisticated 
efforts  to  conceal  the  evasion  decrease  the    - 
likelihood  of  detection  and  therefore  warrant 
an  additional  sanction  for  deterrence 
purposes.  Analyses  of  data  for  other  frauds 
and  property  crimes  show  that  careful 
planning  or  sophistication  generally  results  in 
an  average  increase  of  at  least  2  levels. 

The  guideline  does  not  make  a  distinction 
for  an  employee  who  prepares  fraudulent 
returns  on  behalf  of  his  employer.  The 
adjustments  in  Chapter  Three,  Part  B  (Role  in 
the  Offense)  should  be  used  to  make 
appropriate  distinctions. 

§  2T1.2.  Willful  Failure  To  File  Return. 
Supply  Information,  or  Pay  Tax 

(a)  Base  Offense  Level: 

(1)  1  level  less  than  the  level  from 

§  2T4.1  (Tax  Table)  corresponding  to  the 
tax  loss:  or 

(2)  5,  if  there  is  no  tax  loss. 

For  purposes  of  this  guideline,  "tax 
loss"  means  the  total  amount  of  tax  that 
the  taxpayer  owed  and  did  not  pay,  but, 
in  the  event  of  a  failure  to  file  in  any 
year,  not  less  than  10  percent  of  the 
amount  by  which  the  taxpayer's  gross 
income  for  that  year  exceeded  $20,000. 

(b)  Specific  Offense  Characteristics 

(1)  If  (A)  the  defendant  failed  to  report 
income  exceeding  $10,000  per  year  from 
criminal  activity,  or  (B)  the  offense 
concealed  or  furthered  criminal  activity 
from  which  the  defendant  derived  a 
substantial  portion  of  his  income, 
increase  by  2  levels.  If  the  resulting 
offense  level  is  less  than  level  12, 
increase  to  level  12. 

(2)  If  sophisticated  means  were  used 
to  impede  discovery  of  the  nature  or 
extent  of  the  offense,  increase  by  2 
levels. 

Commentary 

Statutory  Provision:  26  U.S.C.  7203. 
Application  Note: 

1.  "Criminal  activity"  means  any 
"racketeering  activity"  as  defined  in  18  U.S.C. 
1961.  If  {  ZT1.2(b)(l|  applies,  do  not  apply 

§  4B1.3  (Criminal  Livelihood),  which  is 
substantially  duplicative. 

2.  Whether  "sophisticated  means"  were 
employed  (§  2Tl.2(b)(2))  requires  a 
determination  similar  to  that  in  |  2Fl.l(b)(2). 
An  enhancement  would  be  applied,  for 
example,  where  the  defendant  used  offshore 
bank  accounts  or  transactions  through 
corporate  shells. 

Backgroand  Violations  of  28  U.S.C.  7203 
are  usually  serious  misdemeanors  that  are 
similar  to  tax-evasion,  except  that  there  need 
be  no  affirmative  act  in  support  of  the 


offense.  They  are  rarely  prosecuted  unless 
the  defendant  also  owed  taxes  that  he  failed 
to  pay. 

Because  the  conduct  generally  is 
tantamount  to  tax  evasion,  the  guideline  is 
similar  to  i  ZTl.l.  Because  the  offense  is  a 
misdemeanor,  the  offense  level  has  been  set 
at  one  below  the  level  corresponding  to 
evasion  of  the  same  amount  of  taxes. 

An  alternative  measure  of  the  tax  loss,  10 
percent  of  gross  income  in  excess  of  $20,000. 
has  been  provided  because  of  the  difficulty  of 
computing  the  tax  loss,  which  may  become 
the  subject  of  protracted  civil  litigation.  It  is 
expected  that  the  measure  used  will  generally 
understate  the  tax  due.  and  will  not  call  for  a 
sentence  approaching  the  maximum  unless 
very  large  incomes  are  involved.  Thus,  the 
burden  will  remain  on  the  prosecution  to 
provide  a  more  accurate  estimate  of  the  tax 
loss  if  it  seeks  enhanced  punishment 

The  intended  impact  of  this  guideline  is  to 
increase  the  average  time  served  for  this 
offense,  and  to  increase  significantly  the 
number  of  violators  who  receive  a  term  of 
imprisonment  Currently,  the  average  time 
served  for  this  offense  is  approximately  2.5 
months,  including  those  who  are  not 
sentenced  to  prison.  Considering  only  those 
who  do  serve  a  term  of  imprisonment,  the 
average  term  is  about  six  to  seven  months. 

§  2T1.3.  Fraud  and  False  Statements 
Under  Penalty  of  Perjury 

(a)  Base  O^ense  Level: 

(1)  Level  from  S  2T4.1  (Tax  Table) 
corresponding  to  the  tax  loss,  if  the 
offense  was  committed  in  order  to 
facilitate  evasion  of  a  tax;  or 

(2)  6,  otherwise. 

For  purposes  of  this  guideline,  the 
"tax  loss"  is  28  percent  of  the  amount  by 
which  the  greater  of  gross  income  and 
taxable  income  was  understated,  plus 
100  percent  of  the  total  amount  of  any 
false  credits  claimed  against  tax.  If  the 
taxpayer  is  a  corporation,  use  34  percent 
in  lieu  of  28  percent 

(b)  Specific  Offense  Characteristics. 

(1)  If  (A)  the  defendant  failed  to  report 
income  exceeding  $10,000  per  year  from 
criminal  activity,  or  (B)  the  offense 
concealed  or  furthered  criminal  activity 
from  which  the  defendant  derived  a 
substantial  portion  of  his  income, 
increase  by  2  levels.  If  the  resulting 
offense  level  is  less  than  level  12, 
increase  to  level  12. 

(2)  If  sophisticated  means  were  used 
to  impede  discovery  of  the  nature  or 
extent  of  the  offenae.  increase  by  2 
levels. 

Commentary 

Statutory  Provision:  26  U.S.C.  7206.  except 
5  7206(2). 

Application  Notes: 

1.  "Criminal  activity"  means  any 
"racketeering  activity"  as  defined  in  18  U.S.C. 
1961.  If  S  2n.3(bHl)  applies,  do  not  apply 
S  4B1.3  (Criminal  Livelihood),  which  is 
substantially  duplicative. 
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2.  Whether  "sophisticated  means"  were 
employed  (§  2T1 .3(b)(2))  requires  a 
determination  similar  to  that  In  t  2Fl.l(bM2). 
An  enhancement  would  be  applied,  for 
example,  where  the  defendant  used  offshore 
bank  accounts  or  transactions  through 
corporate  shells. 

Background:  This  guideline  covers  conduct 
that  usually  is  analogous  to  tax  evasion, 
although  the  elements  differ.  Accordingly,  the 
offense  is  treated  much  like  tax  evasion. 

Existence  of  a  tax  loss  is  not  an  element  of 
these  offenses.  Furthermore,  in  instances 
where  the  defendant  is  setting  the 
groundwork  for  evasion  of  a  tax  that  is 
expected  to  become  due  in  the  future,  he  may 
make  false  statements  that  underreport 
income  that  as  of  the  time  of  conviction  may 
not  yet  have  resulted  in  a  tax  loss.  In  order  to 
gauge  the  seriousness  of  these  offenses,  the 
guidelines  establish  a  rule  for  determining  a 
"tax  loss"  based  on  the  nature  and  magnitude 
of  the  false  statements  made.  Use  of  this 
approach  also  avoids  complex  problems  of 
proof  and  invasion  of  privacy  when  returns  of 
persons  other  than  the  defendant  and  co- 
defendants  are  involved. 

§  2T1.4.  Aiding,  Assisting,  Procuring, 
Counseling,  or  Advising  Tax  Fraud 

(a)  Base  Offense  Level: 

(1)  Level  from  §  .iT4.1  (Tax  Table) 
corresponding  to  the  resulting  tax  loss,  if 
any;  or 

(2)  6,  otherwise. 

For  purposes  of  this  guideline,  the 
"tax  loss"  is  the  tax  loss,  as  defined  in 
S  2T1.3.  resulting  from  the  defendant's 
aid,  assistance,  procurance  or  advice. 

(b)  Specific  Offense  Characteristics. 

(1)  If  the  defendant  committed  the 
offense  as  part  of  a  pattern  or  scheme 
from  which  he  derived  a  substantial 
portion  of  his  income,  increase  by  2 
levels. 

(2)  If  sophisticated  means  were  used 
to  impede  discovery  of  the  nature  or 
extent  of  the  offense,  increase  by  2 
levels. 

(3)  If  the  defendant  was  in  the 
business  of  preparing  or  assisting  in  the 
preparation  of  tax  returns,  increase  by  2 
levels. 

Commentary 

Statutory  Provision:  26  U.S.C.  7206(2). 
Application  Notes: 

1.  Subsection  (b)(1)  applies  to  persons  who 
derive  a  substantial  portion  of  their  income 
through  the  promotion  of  tax  fraud  or  tax 
evasion,  e.g„  through  promoting  fraudulent 
tax  shelters.  If  this  subsection  applies,  do  not 
apply  §  4B1.3  (Criminal  Livelihood),  which  is 
substantially  duplicative. 

2.  Whether  "sophisticated  means"  were 
employed  (§  2Tl.l(b)(2))  requires  a 
determination  similar  to  that  in  §  2Fl.l(b)(2). 
An  enhancement  would  be  applied,  for 
example,  where  the  defendant  used  offshore 
bank  accounts  or  transactions  through 
corporate  shells. 

3.  Subsection  (b)(3)-applie3  to  persons  who 
regularly  act  as  tax  preparers  or  advisers  for 
profit.  Do  not  employ  \  3B1.3  (Abuse  of 
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Position  of  Trust  or  Special  Skill)  if  this 
adjustment  applies.  Subsection  (b)(1)  may 
also  apply  to  such  persons. 

4.  In  certain  instances,  such  as  promotion 
of  a  tax  shelter  scheme,  the  defendant  may 
advise  other  persons  to  violate  their  tax 
obligations  through  filing  returns  that  find  no 
support  in  the  tax  laws.  If  this  type  of 
conduct  can  be  shown  to  have  resulted  in  the 
filing  of  false  returns  (regardless  of  whether 
the  principals  were  aware  of  their  falsity),  the 
misstatements  in  all  such  returns  will 
contribute  to  one  aggregate  "tax  loss." 

Background:  An  increased  offense  level  is 
specified  for  tax  preparers  and  advisers 
because  their  misconduct  poses  a  greater  risk 
of  revenue  loss  and  is  more  cleariy  willful. 
Other  considerations  are  similar  to  those  in 
§2T1.3. 

§  2T1.5.  Fraudulent  Returns,  Statements, 
or  Other  Documents 

(a)  Base  Offense  Level:  6 

Conunentary 

Statutory  Provision:  26  U.S.C.  7207. 

Background:  The  offense  is  a  misdemeanor. 
It  is  to  be  distinguished  from  26  U.S.C.  7206(1) 
(§  2T1.3),  which  is  a  felony  involving  a  false 
statement  under  penalty  of  perjury.  The 
offense  level  has  been  set  at  6  in  order  to  give 
the  sentencing  judge  considerable  latitude 
because  the  conduct  could  be  similar  to  tax 
evasion. 

§  2T1.6.  Failing  to  Collect  or  Truthfully 
Account  for  and  Pay  Over  Tax 

(a)  Base  Offense  Level:  Level  from 
§  2T4.1  (Tax  Table)  corresponding  to  the 
tax  not  collected  or  accounted  for  and 
paid  over,  plus  interest. 

Commentary 

Statutory  Provision:  26  U.S.C.  7202. 

Application  Note: 

1.  In  the  event  that  the  employer  not  only 
failed  to  account  to  the  Internal  Revenue 
Service  and  pay  over  the  tax,  but  also 
collected  the  tax  from  employees  and  did  not 
account  to  them  for  it  it  is  both  tax  evasion 
and  a  form  of  embezzlement.  In  such 
instances,  an  upward  departure  may  be 
warranted. 

Background:  The  offense  is  a  felony  that  is 
infrequently  prosecuted.  The  failure  to  collect 
or  truthfully  account  for  the  tax  must  be 
willful,  as  must  the  failure  to  pay.  Where  no 
effort  is  made  to  defraud  the  employee,  the 
offense  is  a  form  of  tax  evasion,  and  is 
treated  as  such  in  the  guidelines. 

§  2T1.7.  Failing  To  Deposit  Collected 
Taxes  in  Trust  Account  as  Required 
After  Notice 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  4;  or 

(2)  5  less  than  the  level  from  §  2T4.1 
(Tax  Table)  corresponding  to  the 
amount  not  deposited. 

Commentary 

Statutory  Provisions:  26  U.S.C.  7215, 
7512(b). 
Application  Notes: 


1.  If  funds  are  deposited  and  withdrawn 
without  being  paid  to  the  Internal  Revenue 
Service,  they  should  be  treated  as  never 
having  been  deposited. 

2.  It  is  recommended  that  the  fine  be  based 
on  the  total  amount  of  funds  not  deposited. 

Background:  This  offense  is  a  misdemeanor 
that  does  not  require  any  intent  to  evade 
taxes,  nor  even  that  taxes  have  not  been 
paid.  The  more  serious  offense  is  26  U.S.C. 
7202  (see  i  2T1.6). 

This  offense  should  be  relatively  easy  to 
detect  and  fines  may  be  feasible. 
Accordingly,  the  offense  level  has  been  set 
considerably  lower  than  for  tax  evasion, 
although  some  effort  has  been  made  to  tie  the 
offense  level  to  the  level  of  taxes  that  were 
not  deposited. 

§  2Tlil.  Offenses  Relating  to 
Withholding  Statements 

(a)  Base  Offense  Level:  4. 

Conunentary 

Statutory  Provisions:  26  U.S,C  7204,  7205. 

Application  Note: 

1.  If  the  defendant  was  attempting  to 
evade,  rather  than  merely  delay,  payment  of 
taxes,  a  sentence  above  the  guidelines  may 
be  warranted. 

Background:  The  offenses  are 
misdemeanors.  Currently,  imprisonment  is 
unusual. 

§  2T1.9.  Conspiracy  To  Impair.  Impede 
or  Defeat  Tax 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  Offense  level  determined  from 
§  2T1.1  or  §  2T1.3,  as  applicable;  or 

(2)  10. 

(b)  Specific  Offense  Characteristics.  If 
either  of  the  following  adjustments 
applies,  use  the  greater: 

(1)  If  the  offense  involved  the  planned 
or  threatened  use  of  violence,  increase 
by  4  levels. 

(2)  If  the  conduct  was  intended  to 
encourage  persons  other  than  or  in 
addition  to  co-conspirators  to  violate  the 
internal  revenue  laws  or  impede  or 
impair  the  Internal  Revenue  Service  in 
the  assessment  and  collection  of 
revenue,  increase  by  2  levels. 

Commentary 

Statutory  Provision:  18  U.S.C  371. 
Application  Notes: 

1.  This  section  applies  to  conspiracies  to 
"defraud  the  United  States  by  impeding, 
impairing,  obstructing  and  defeating  ...  the 
collection  of  revenue."  United  Stales  v. 
Carruth,  699  F.2d  1017, 1021  (9th  Cir.  1983), 
cert,  denied,  104  S.  Ct.  698  (1984).  See  also 
United  States  v.  Browning,  723  F.2d  1544  (11th 
Cir.  1984):  United  Slates  v.  Klein,  247  F.2d 
90a  915  (2d  Cir.  1957),  cert,  denied,  355  U.S. 
924  (1958).  It  does  not  apply  to  taxpayers, 
such  as  a  husband  and  wife,  who  merely 
evade  taxes  jointly  or  file  a  fraudulent  return. 

2.  The  minimum  base  offense  level  Is  10.  If 
a  tax  loss  from  the  conspiracy  can  be 
established  under  either  S  2T1.1  or  S  2T1.3 
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(whichever  applies  to  the  underlying 
conduct),  and  that  lax  loss  corresponds  to  a 
higher  offense  level  in  the  Tax  Table 
(§  ZT4.1).  use  that  higher  base  offense  level. 

3.  The  specific  offense  characteristics  are 
in  addition  to  those  specified  in  S  ZTI.l  and 
§  2T1.3. 

4.  Because  the  offense  is  a  conspiracy, 
adjustments  from  Chapter  Three.  Part  B  (Role 
in  the  Offense)  usually  will  apply.        i 

Background:  This  type  of  conspiracy 
generally  involves  substantial  sums  of 
money.  It  also  typically  is  complex  and  may 
be  far-reaching,  making  it  quite  difTicult  to 
evaluate  the  extent  of  the  revenue  losa 
caused.  Additional  specific  offense      I 
characteristics  are  included  because  of  the 
potential  for  these  tax  conspiracies  to  subvert 
the  revenue  system  and  the  danger  to  law 
enforcement  agents  and  the  public. 

2.  Alcohol  and  Tobacco  Taxes 
Introductory  Commentary 

This  section  deals  with  offenses  contained 
in  Parts  I-IV  of  Subchapter  J  of  Title  26. 
chiefly  26  U.S.C.  5601-5605,  5607,  5608,  5661, 
5671,  5691,  and  5762,  where  the  essence  of  the 
conduct  is  tax  evasion  or  a  regulatory 
violation.  Because  these  offenses  are  no 
longer  a  major  enforcement  priority,  no  effort 
has  been  made  to  provide  a  section-by- 
section  set  of  guidelines.  Rather,  the  conduct 
is  dealt  with  by  dividing  offenses  into  two 
broad  categories:  tax  evasion  offenses  and 
regulatory  offenses.  : 

§  2T2.1.  Non-Payment  of  Taxes 

(a)  Base  Offense  Level:  Level  from 
i  2T4.1  (Tax  Table]  corresponding  to  the 
tax  loss. 

For  purposes  of  this  guideline,  the 
"tax  loss"  is  the  amount  of  taxes  that 
the  taxpayer  failed  to  pay  or  attempted 
not  to  pay. 

Conunentary  | 

Statutory  Prnvisions:  26  U.S.C.  5601-5605. 
5607,  5606.  5661,  5671,  5691,  5762,  provided  the 
conduct  constitutes  non-payment,  evasion  or 
attempted  evasion  of  taxes. 

Application  Notes: 

1.  The  tax  loss  is  the  total  amount  of 
unpaid  taxes  that  were  due  on  the  alcohol 
and/or  tobacco,  or  that  the  defendant  was 
attempting  to  evade. 

2.  Offense  conduct  directed  at  more  than 
tax  evasion  (e.g..  theft  or  fraud)  may  warrant 
an  upward  departure. 

Background:  The  most  frequently 
prosecuted  conduct  violating  this  section  is 
operating  an  illegal  still.  26  U.S.C.  5601(a)(1). 

S  ZTZJZ.  Regulatory  Offenses 

(a)  Base  Offense  Level:  4. 

Commentary 

Statutory-  Provisions:  26  U.S.C.  5601-5605, 
5607,  5606,  5661,  5671,  5691,  5762,  provided  the 
conduct  is  tantamount  to  a  record-keeping 
violation  rather  than  an  effort  to  evade 
payment  of  taxes. 

Background:  Prosecutions  of  this  type  are 
infrequent. 


3.  Customs  Taxes 
Introductory  Commentary 

This  part  deals  with  violations  of  18  U.S.C. 
496,  541-545.  547,  548.  550,  551,  1915  and  19 
U.S.C.  283, 1436, 1464, 1465, 1586(e).  1708(b). 
These  guidelines  are  primarily  aimed  at 
revenue  collection  or  trade  regulation.  They 
are  not  intended  to  deal  with  the  importation 
of  contraband,  such  as  drugs,  or  other  items 
such  as  obscene  material,  firearms  or  pelts  of 
endangered  species,  the  importation  of  which 
is  prohibited  or  restricted  for  non-economic 
reasons.  Other,  more  specific  legislation 
generally  applies  to  most  of  these  offenses. 
Importation  of  contraband  or  stolen  goods 
would  be  a  reason  for  referring  to  another, 
more  specific  guideline,  or  for  imposing  a 
sentence  above  that  specified  in  these     . 
guidelines. 

§  2T3.1.  Evading  Import  Duties  or 
Restrictions  (Smuggling) 

(a)  Base  Offense  Level:  Level  from 
S  2T4.1  (Tax  Table)  corresponding  to  the 
tax  loss. 

For  purposes  of  this  guideline,  the 
"tax  loss"  is  the  amount  of  the  duty.. 

Commentary 

Statutory  Provisions:  18  U.S.C.  496,  541- 
545.  547.  548,  550,  551. 1915: 19  U.S.C.  283, 
1436, 1464, 1465, 1566(e),  1708(b). 

Application  Notes: 

1.  A  sentence  at  or  near  the  minimum  of  the 
guideline  range  typically  would  be 
appropriate  for  cases  involving  tourists  who 
bring  in  items  for  their  own  use.  Such  conduct 
generally  poses  a  lesser  threat  to  revenue 
collection. 

2.  Particular  attention  should  be  given  to 
those  items  for  which  entry  is  prohibited, 
limited,  or  restricted.  Especially  when  such 
items  are  harmful  or  protective  quotas  are  in 
effect,  the  duties  evaded  on  such  items  may 
not  adequately  reflect  the  harm  to  society  or 
protected  industries  resulting  from  their 
importation.  In  such  instances,  the  court 
should  impose  a  sentence  above  the 
guideline.  A  sentence  based  upon  an 
alternative  measure  of  the  "duty"  evaded, 
such  as  the  increase  in  market  value  due  to 
importation,  or  25  percent  of  the  items'  fair 
market  value  in  the  United  States,  might  be 
considered. 

§  2T3.2.  Receiving  or  Trafficking  in 
Smuggled  Property 

(a]  Base  Offense  Level:  Level  from 
§  2T4.1  (Tax  Table)  corresponding  to  the 
tax  loss. 

For  purposes  of  this  guideline,  the 
"tax  loss"  is  the  amount  of  the  duty. 

Commentary 

Statutory  Provision:  IB  U.S.C.  545. 


4.  Tax  Table 
§2T4.1.  Tax  Table 

Tax  loss 


Of- 
fense 
level 


(A)  Less  than  $2,000 8 

(B)  $2,000-$5.000 7 

(C)  $5.001-$10,000 8 

(D)  $10,001-$20,000 9 

(E)  $20,001-440,000 10 

(F)  $40,001-$80,000 11 

(G)  $80,001-$!  50,000 ; 12 

(H)  $1 50,001 -$300.000 13 

(I)  $300,001-$500,000 14 

(J)  $500,001-«1.000.000 15 

(K)  $1,000.001-$2.000.000 16 

(L)  $2.000,001-$5,000,000 17 

(M)  More  than  $5.000,000 18 


Part  X— Odier  Offenses 

1.  Conspiracies.  Attempts,  Solicitations 

§  2X1.1.  Attempt,  Solicitation,  or 
Conspiracy  Not  Covered  by  a  Specific 
Guideline 

(a)  Base  Offense  Level:  The  base 
offense  level  from  the  guideline  for  the 
object  offense,  plus  any  adjustments 
from  such  guideline  for  any  intended 
offense  conduct  that  can  be  established 
with  reasonable  certainty. 

(b)  Specific  Offense  Characteristics 

(1)  If  an  attempt  or  solicitation, 
decrease  by  3  levels,  unless  the 
defendant  completed  all  the  acts  the 
defendant  believed  necessary  for 
successful  completion  of  the  offense  or 
the  circumstances  demonstrate  that  the 
defendant  was  about  to  complete  all 
such  acts  but  for  apprehension  or 
interruption  by  some  similar  event 
beyond  the  defendant's  control. 

(2)  If  a  conspiracy,  decrease  by  3 
levels,  unless  the  defendant  or  a  co- 
conspirator completed  all  the  acts  the 
conspirators  believed  necessary  on  their 
part  for  the  successful  completion  of  the 
offense  or  the  circumstances 
demonstrate  that  the  conspirators  were 
about  to  complete  all  such  acts  but  for 
apprehension  or  interruption  by  some 
similar  event  beyond  their  control, 

(3)  If  a  solicitation,  and  the  statute 
treats  solicitation  identically  with  the 
object  of  the  offense,  do  not  apply 

§  2Xl.l(b)(l):  i.e.,  the  offense  level  for 
solicitation  is  the  same  as  that  for  the 
object  offense. 

Commentary 

Statutory  Provisions:  18  U.S.C.  371,  372, 
2271. 

Application  Notes: 

1.  Ceriain  attempts,  conspiracies,  and 
solicitations  are  covered  by  specific 
guidelines  (e.g..  5  2A2.1  includes  attempt, 
conspiracy,  or  solicitation  to  commit  murder: 


i  2A3.1  includes  attempted  criminal  sexual 
abuse;  and  S  2A4.1  includes  attempts  and 
conspiracies  to  commit  controlled  substance 
offenses).  Section  2X1.1  applies  only  in  the 
absence  of  a  more  specific  guideline. 

2.  Under  {  2Xl.l(a)  the  base  offense  level 
will  be  the  same  as  that  for  the  object  offense 
which  the  defendant  solicited,  or  conspired  or 
attempted  to  commit.  But  the  only  specific 
offense  characteristics  from  the  guideline  for 
the  object  offense  that  apply  are  those  that 
are  determined  to  have  been  specifically 
intended  or  actually  occurred.  Speculative 
specific  offense  characteristics  will  not  be 
applied.  For  example,  if  two  defendants  are 
arrested  during  the  conspiratorial  stage  of 
planning  an  armed  bank  robbery,  the  offense 
level  ordinarily  would  not  include 
aggravating  factors  regarding  possible  injury 
to  others,  hostage  taking,  discharge  of  a 
weapon,  or  obtaining  a  large  sum  of  money, 
because  such  factors  would  be  speculative. 
The  offense  level  would  simply  reflect  the 
level  applicable  to  robbery  of  a  financial 
institution,  with  the  enhancement  for 
possession  of  a  weapon.  If  it  was  established 
that  the  defendants  actually  intended  to 
physically  restrain  the  teller,  the  specific 
offense  characteristic  for  physical  restraint 
would  be  added.  In  an  attempted  theft,  the 
value  of  the  items  that  the  defendant 
intended  to  steal  would  be  considered. 

3.  If  the  object  offense  is  not  covered  by  a 
specific  guideline,  see  S  2X5.1  (Other 
Offenses). 

4.  If  the  defendant  was  convicted  of 
conspiracy  or  solicitation  and  also  for  the 
completed  offense,  the  conviction  for  the 
conspiracy  or  solicitation  shall  be  imposed  to 
run  concurrently  with  the  sentence  for  the 
object  offense,  except  in  cases  where  it  is 
otherwise  specifically  provided  for  by  the 
guidelines  or  by  law.  28  U.S.C.  994{1)(2). 

Background:  In  most  prosecutions  for 
conspiracies  or  attempts,  the  object  offense 
was  substantially  completed  or  was 
interrupted  or  prevented  on  the  verge  of 
completion  by  the  intercession  of  law 
enforcement  authorities  or  the  victim.  In  such 
cases,  no  reduction  of  the  offense  level  is 
warranted.  Sometimes,  however,  the  arrest 
occurs  well  before  the  defendant  or  any  co- 
conspirator has  completed  the  necessary  acts 
of  the  object  offense.  Under  such 
circumstances,  a  reduction  of  3  levels  is 
provided  under  S  2Xl.l(b)  (1)  or  (2). 

2.  Aiding  and  Abetting 

§  2X2.1.  Aiding  and  Abetting 

The  offense  level  is  the  same  level  as 
that  for  the  underlying  offense. 

Commentary 

Statutory  Provisions:  18  U.S.C.  2.  755-757. 

Application  Note: 

1.  "Underiying  offense"  means  the  offense 
the  defendant  is  convicted  of  aiding  or 
abetting. 

Background:  A  defendant  convicted  of 
aiding  and  abetting  is  punishable  as  a 
principal.  18  U.S.C.  2.  This  section  provides 
that  aiding  and  abetting  the  commission  of  an 
offense  has  the  same  offense  level  as  the 
underiying  offense.  An  adjustment  for  a 
mitigating  role  (§  3B1.2)  may  be  applicable. 


3.  Accessory  After  the  Fact 

§  2X3.1.  Accessory  After  the  Fact 

(a)  Base  Offense  Level:  6  levels  lower 
than  the  offense  level  for  the  underlying 
offense,  but  in  no  event  less  than  4,  or 
more  than  30. 

Conmientaiy 

Statutory  Provisions:  18  U.S.C.  3.  757, 1071. 
107i 
Application  Notes: 

1.  "Underiying  offense"  means  the  offense 
as  to  which  the  defendant  was  an  eccessory. 

2.  The  adjustment  from  {  3B1.2  (Mitigating 
Role)  normally  would  not  apply  because  an 
adjustment  for  reduced  culpability  is 
incorporated  in  the  base  offense  level. 

4.  Misprision  of  Felony 

§  2X4.1.  Misprision  of  Felony 

(a)  Base  Offense  Level:  9  levels  lower 
than  the  offense  level  for  the  underlying 
offense,  but  in  no  event  less  than  4,  or 
more  than  19. 

Commentary 

Statutory  Provision:  18  U.S.C.  4. 
Application  Notes: 

1.  "Underlying  offense"  means  the  offense 
as  to  which  the  misprision  was  committed. 

2.  The  adjustment  from  S  3B1.2  (Mitigating 
Role)  normally  would  not  apply  because  an 
adjustment  for  reduced  culpability  is 
incorporated  in  the  base  offense  level. 

5.  All  Other  Offenses 

§  2X5.1  Other  Offenses  (Policy 
Statement) 

For  offenses  for  which  no  specific 
guideline  has  been  promulgated: 

(a)  If  the  offense  is  a  felony  or  class  A 
misdemeanor,  the  most  analogous 
guideline  should  be  applied.  If  no 
sufficiently  analogous  guideline  exists, 
any  sentence  that  is  reasonable  and 
consistent  with  the  purposes  of 
sentencing  should  be  imposed.  See  18 
U.S.C.  3553(b). 

(b)  If  the  offense  is  a  Class  B  or  C 
misdemeanor  or  an  infraction,  any 
sentence  that  is  reasonable  and 
consistent  with  the  purpose  of 
sentencing  should  be  imposed.  See  18 
U.S.C.  3553(b). 

Commentary 

Background:  This  policy  statement 
addresses  cases  in  which  a  defendant  has 
been  convicted  of  an  offense  for  which  no 
specific  guideline  has  been  written.  For  a 
felony  or  a  class  A  misdemeanor  (see  18 
U.S.C.  3559(a)  and  3581(b)),  the  court  is 
directed  to  apply  the  most  analogous 
guideline.  If  no  sufficiently  analogous 
guideline  exists,  the  court  is  directed  to 
sentence  without  reference  to  a  specific 
guideline  or  guideline  range,  as  provided  in 
18  U.S.C.  3553(b). 

For  a  class  B  or  C  misdemeanor  or  an 
infraction  (see  18  U.S.C.  3559(a)  and  3581(b)) 
that  is  not  covered  by  a  specific  guideline,  the 


couri  is  directed  to  sentence  without 
reference  to  a  specific  guideline  or  guideline 
range,  as  provided  in  18  U.S.C.  3553(b).  An 
inquiry  as  to  whether  there  is  a  sufficiently 
analogous  guideline  that  might  be  applied  is 
not  required.  The  Commission  makes  this 
distinction  in  treatment  because  for  many 
lesser  offenses  (e.g.,  traffic  infractions), 
generally  handled  under  assimilative  offense 
provisions  by  magistrates,  there  will  be  no 
sufficiently  analogous  guideline,  and  a  case- 
by-case  determination  in  respect  to  this  issue 
for  the  high  volume  of  cases  processed  each 
year  would  be  unduly  burdensome  and  would 
not  significantly  reduce  disparity. 

CHAPTER  THREE— ADJUSTMENTS 
Part  A— Victim-Related  Adjustments 

/.  Victim-Related  Adjustments 

Introductory  Commentary 

The  following  adjustments  are  included  in 
this  Part  because  they  may  apply  to  a  wide 
variety  of  offenses.  They  are  to  be  treated  as 
specific  offense  characteristics. 

§  3A1.1.  Vulnerable  Victim 

If  the  defendant  knew  or  should  have 
known  that  the  victim  of  the  offense  was 
unusually  vulnerable  due  to  age, 
physical  or  mental  condition,  or  that  the 
victim  was  particularly  susceptible  to 
the  criminal  conduct,  increase  by  2 
levels. 

Commentary 

Application  Notes: 

1.  This  adjustment  applies  to  any  offense 
where  the  victim's  vulnerability  played  any 
part  in  the  defendant's  decision  to  commit  the 
offense.  The  adjustment  would  apply,  for 
example,  in  a  fraud  case  where  the  defendant 
marketed  an  ineffective  cancer  cure  or  in  a 
robbery  where  the  defendant  selected  a 
handicapped  victim.  But  it  would  not  apply  in 
a  case  where  the  defendant  sold  fraudulent 
securities  to  the  general  public  and  one  of  the 
purchasers  happened  to  be  senile. 

2.  Do  not  apply  this  adjustment  if  the 
offense  guideline  specifically  incorporates 
this  factor. 

§  3A1.2.  Official  Victim 

If  the  victim  was  any  law-enforcement 
or  corrections  officer,  any  other  official 
as  defined  in  18  U.S.C.  1114,  or  a 
member  of  the  immediate  family  thereof, 
and  the  crime  was  motivated  by  such 
status,  increase  by  3  levels. 

Commentary 

Application  Notes: 

1.  "Victim"  refers  to  an  individual  directly 
victimized  by  the  offense.  This  term  does  not 
include  an  organization,  agency,  or  the 
government  itself. 

2.  Ceriain  high-level  officials,  e.g.,  the 
President  and  Vice  President,  are  not 
expressly  covered  by  this  section.  The  court 
should  make  an  upward  departure  of  at  least 
three  levels  in  those  unusual  cases  in  which 
such  persons  are  victims. 
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3.  Do  nol  apply  this  adjustment  if  the 
offense  guideline  speciPically  iitcotporale) 
this  factor.  '  ' 

§  3A1.3.  Restraint  of  Victim 

If  the  victim  of  a  crime  was  physicdUy 
restrained  in  the  course  of  the  offense, 
increase  by  2  levels. 

Commenlary 

Application  Notes: 

1.  "Physically  restrained"  is  defined  in  the 
Commentary  to  5  iBl.l  (Application 
Instructions). 

2.  This  adjustment  applies  to  any  offense  in 
which  the  victim  was  physically  restrained  in 
the  course  of  the  offense,  except  where  such 
restraint  is  an  element  of  the  offense, 
specifically  incorporated  into  the  base 
offense  level,  or  listed  as  a  specific  offensK! 
characteristic. 

Part  B— Role  in  the  Offense 

InlfoduiJaiy  Cominentary 

This  Part  provides  adjustments  to  the 
offense  level  tiased  upon  the  role  the 
defendant  played  in  committing  the  offeiue. 
When  an  offense  is  committed  by  more  than 
one  participant.  §  3Bt  J  or  §  3B1.Z  (or  neither) 
may  apply.  Section  3B13  may  apply  to . 
offenses  conunilted  by  any  number  of 
participiinls. 

§  301.1.  Aggravating  Role 

Based  on  the  defendant's  role  in  the 
offense,  increase  the  offense  level  as 
follows: 

(a)  If  the  defendant  was  an  organizer 
or  leader  of  a  criminal  activity  that 
involved  five  or  more  participants  or 
was  otherwise  extensive,  increase  by  4 
levels. 

(b)  If  the  defendant  was  a  manager  or 
supervisor  (but  not  an  organizer  or 
leader)  and  the  criminal  activity 
involved  five  or  more  participants  or 
was  otherwise  extensive,  increase  l^  3 
levels. 

(c)  If  the  defendant  was  an  organizer, 
leader,  manager,  or  supervisor  in  any 
criminal  activity  other  than  described  in 
(a)  or  (b),  increase  by  2  levels. 

Commentary 

Application  Notes 

1.  A  "participant"  is  a  person  wIk>  i»    ' 
criminally  responsible  for  the  commission  of 
tite  offense,  but  need  not  have  been 
convicted. 

2.  In  assessing  whether  an  organization  is 
"otherwise  extensive,"  alt  persons  involved 
during  the  course  of  the  entire  offense  are  to 
be  considered.  Thus,  a  fraud  that  involved 
only  three  participants  but  used  the 
unknowing  services  of  many  outsiders  could 
be  considered  extensive. 

3.  In  distinguishing  a  leadership  and 
organizational  role  from  one  of  mere 
management  or  supervision,  titles  such  ■ 
"kingpin"  or  "boss"  are  not  controlling. 
Factors  the  court  should  consider  include  the 
exercise  of  decision  making  awthority.  the 
nature  of  participation  in  the  commissioa  of 


the  offense,  the  recruitmeflt  of  accomplices, 
the  claimed  right  to  a  larger  share  of  the  fruits 
of  the  crime,  the  degree  of  participation  in 
planning  or  organizing  the  offense,  the  nature 
and  scope  of  the  illegal  activity,  and  the 
degree  of  control  and  authority  exercised 
over  others.  There  can,  of  course,  be  more 
than  one  person  who  qualifies  as  a  leader  or. 
organizer  of  a  criminal  association  or 
conspiracy.  This  adjustment  does  not  apply 
to  a  defendant  who  merely  suggests 
committing  the  offense. 

Background:  This  section  provides  a  range 
of  adjustments  to  increase  the  offense  level 
based  upon  the  size  of  a  criminal 
organization  (i.e.,  the  number  of  participants 
in  the  offense)  and  the  degree  to  which  the 
defendant  was  responsible  for  committing  the 
offense.  This  adjustment  is  included  primarily 
because  of  concerns  alwut  relative 
responsibility.  However,  it  is  also  likely  that 
persons  who  exercise  a  supervisory  or 
managerial  role  in  the  commission  of  an 
offense  tend  to  profit  more  from  it  and 
present  a  greater  danger  to  the  public  and/or 
are  more  likely  to  recidivate.  The 
Commission's  intent  is  that  this  adjustment 
should  increase  with  both  the  size  of  the 
organization  and  the  degree  of  the 
defendant's  responsibility. 

In  relatively  small  criminal  enterprises  that 
are  not  otherwise  to  be  considered  as 
extensive  in  scope  or  in  planning  or 
preparation,  the  distinction  between 
organization  and  leadership,  and  that  of 
management  or  supervision,  is  of  less 
significance  than  in  larger  enterprises  that 
tend  to  have  clearly  delineated  divisions  of 
responsibility.  This  is  reflected  in  the 
inclusiveness  of  9  3Bl.1(c). 

§  3B1.2.  Mitigating  Role 

Based  on  the  defendant's  role  in  the 
offense,  decrease  the  offense  level  as 
follows: 

(a)  If  the  defendant  was  a  minimal 
participant  in  any  criminal  activity, 
decrease  by  4  levels. 

(b)  If  the  defendant  was  a  minor 
participant  in  any  criminal  activity, 
decrease  by  2  levels. 

In  cases  falling  between  (a)  and  (b), 
decrease  by  3  levels. 

Commentary 

Application  Notes: 

1.  Subsection  (a)  applies  to  a  defendant 
who  plays  a  minimal  role  in  concerted 
activity.  It  is  intended  to  cover  defendants 
who  are  plainly  among  the  least  culpable  of 
those  involved  in  the  conduct  of  a  group. 
Under  this  provision,  the  defendant's  lack  of 
knowledge  or  understanding  of  the  scope  and 
structure  of  the  enterprise  and  of  the 
activities  of  others  is  indicative  of  a  role  as 
minimal  participant. 

2.  It  is  intended  that  the  downward 
adjustment  for  a  minimal  participant  will  bf 
used  infrequently,  it  would  be  appropriate, 
for  example,  for  someone  who  played  no 
other  role  in  a  very  large  drug  smuggling 
operation  than  to  offload  part  of  a  single 
marihuana  shipment,  or  in  a  case  where  an 
tndividaal  was  recruited  as  a  courier  for  a 


single  •muggteng  transaction  involving  a 
smaB  aoKMatt  of  drugs. 

3.  For  purposes  of  S  3Bl.2(b),  a  minor 
participant  means  any  participant  who  is  less 
culpable  than  most  other  participants,  but., 
whose  role  could  not  be  described  as 
minimal. 

Background:  This  section  provides  a  range 
of  adjustments  for  a  defendant  wrfio  plays  a 
part  in  committing  the  offense  that  makes  him 
sutwtantially  less  culpable  than  the  average 
participant.  Tlie  determination  whether  to 
apply  subsection  (a)  or  subsection  (b),  or  an 
intermediate  adjustment,  involves  a 
determination  that  is  heavily  dependent  upon 
the  facts  of  the  particular  case. 

§  381  J.  Abuse  of  Position  of  Trast  or 
Use  of  Special  SkBI 

If  the  defendant  abused  a  position  of  public 
or  private  trust,  or  used  a  special  skilL  in  a 
manner  that  signiTicanlly  facilitated  the 
commission  or  concealment  of  the  offense, 
increase  by  2  levels.  This  adjustment  may  not 
be  employed  in  addition  to  tliat  provided  for 
in  S  3B1.1,  nor  may  it  l>e  employed  if  an 
abuse  of  trust  or  skill  is  included  in  the  base 
offense  level  or  specific  offense 
characteristia 

Commentary 

Application  Notes: 

1.  'The  position  of  trust  must  have 
contributed  in  some  substantial  way  to 
facilitating  the  crime  and  not  merely  have 
provided  an  opportunity  that  could  as  easily 
have  tieen  afforded  to  other  persons.  This 
adjustment,  for  example,  would  not  apply  to 
an  embezzlement  by  an  ordinary  bank  teller. 

2.  "Special  skill "  refers  to  a  skill  not 
possessed  by  members  of  the  general  public 
and  usually  requiring  substantial  education, 
training  or  licensing.  Examples  would  include 
pilots,  lawyers,  doctors,  accountants, 
chemists,  and  demolition  experts. 

Background:  This  adjustment  applies  to 
persons  who  abuse  their  positions  of  trust  oc 
their  special  skills  to  facilitate  significantly 
the  commission  or  concealment  of  a  crime. 
Such  persons  generally  are  viewed  as  more 
culpable. 

§  3B1.4.  In  Any  Other  Case.  No 
Adjustment  is  Made  for  Role  in  the 
Offense 

Commentary 

Many  offenses  are  committed  by  a  single 
individual  or  by  individuals  of  roughly  equal 
culpability  so  that  none  of  them  will  receive 
an  adjustment  urtder  this  Part.  In  addition, 
some  participants  in  a  criminal  organization 
may  receive  increases  under  {  3B1.1  (Role  in 
the  Offense)  while  others  receive  decreases 
under  §  3B1.2  (Role  in  the  Offense)  and  still 
other  participants  receive  no  adjustment. 

Part  C — Obstruction 

§  3C1.1.  Willfully  Obstructing  or 
Impeding  Proceedings 

If  the  defendant  willfully  impeded  or 
obstructed,  or  attempted  to  impede  or 
obstruct  the  administration  of  justice 
during  the  investigation  or  prosecution 
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of  the  instant  offense,  increase  the 
offense  level  from  Chapter  Two  by  2 
levels. 

Commentary 

This  section  provides  a  sentence 
enhancement  for  a  defendant  who  engages  in 
conduct  calculated  to  mislead  or  deceive 
authorities  or  those  involved  in  a  judicial 
proceeding,  or  otherwise  to  willfully  interfere 
with  the  disposition  of  criminal  charges,  in 
respect  to  the  instant  offense. 

Application  Notes: 

1.  "The  following  conduct,  while  not 
exclusive,  may  provide  a  basis  for  applying 
this  adjustment: 

(a)  Destroying  or  concealing  material 
evidence,  or  attempting  to  do  so: 

(b)  Directing  or  procuring  another  person  to 
destroy  or  conceal  material  evidence,  or 
attempting  to  do  so: 

(c)  Testifying  untruthfully  or  suborning 
untruthful  testimony  concerning  a  material 
fact,  or  producing  or  attempting  to  produce  an 
altered,  forged,  or  counterfeit  document  or 
record  during  a  preliminary  or  grand  jury 
proceeding,  trial,  sentencing  proceeding,  or 
any  other  judicial  proceeding; 

(d)  Threatening,  intimidating,  or  otherwise 
unlawfully  attempting  to  influence  a  co- 
defendant,  witness,  or  juror,  directly  or 
indirectly: 

(e)  Furnishing  material  falsehoods  to  a 
probation  officer  in  the  course  of  a 
presentence  or  other  investigation  for  the 
court. 

2.  In  applying  this  provision,  suspect 
testimony  and  statements  should  be 
evaluated  in  a  light  most  favorable  to  the 
defendant. 

3.  This  provision  is  not  intended  to  punish 
a  defendant  for  the  exercise  of  a 
constitutional  right.  A  defendant's  denial  of 
guilt  is  not  a  basis  for  application  of  this 
provision. 

4.  Where  the  defendant  is  convicted  for  an 
offense  covered  by  S  211.1  (Contempt).  {  2J1.2 
(Obstruction  of  Justice),  §  2)1.3  (Perjury), 

§  2)1.8  (Bribery  of  Witness),  or  S  2)1.9 
(Payment  to  Witness),  this  adjustment  is  nol 
to  be  applied,  except  in  determining  the 
combined  offense  level  as  specified  in 
Chapter  Three,  Part  D  (Multiple  Counts). 
Under  §  3Dl.2(e),  a  count  for  obstruction  will 
be  grouped  with  the  count  for  the  underlying 
offense.  Ordinarily,  the  offense  level  for  that 
Group  of  Closely  Related  Counts  will  be  the 
offense  level  for  the  underlying  offense,  as 
increased  by  the  2-level  adjustment  specified 
by  this  section.  In  some  instances,  however, 
the  offense  level  for  the  obstruction  offense 
may  be  higher,  in  which  case  that  will  be  the 
offense  level  for  the  Group.  See  S  3Dl.3(8).  In 
cases  in  which  a  significant  further 
obstruction  occurred  during  the  investigation 
or  prosecution  of  an  obstruction  offense  itself 
(one  of  the  above  listed  offenses),  an  upward 
departure  may  be  warranted  (e.g..  where  a 
witness  to  an  obstruction  offense  is 
threatened  during  the  course  of  the 
prosecution  for  the  obstruction  offense). 

Part  D— Multiple  Counts 

Introductory  Commentary 

This  Pari  provides  rules  for  determining  a 
single  offense  level  that  encompasses  all  the 


counts  of  which  the  defendant  is  convicted. 
The  single,  "combined"  offense  level  that 
results  from  applying  these  rules  is  used, 
after  adjustment  pursuant  to  the  guidelines  in 
subsequent  parts,  to  determine  the  sentence. 
These  rules  have  been  designed  primarily 
with  the  more  commonly  prosecuted  federal 
offenses  in  mind. 

The  rules  in  this  Part  seek  to  provide 
incremental  punishment  for  significant 
additional  criminal  conduct.  The  most  serious 
offense  is  used  as  a  starting  point.  The  other 
counts  determine  how  much  to  increase  the 
offense  level.  The  amount  of  the  additional 
punishment  declines  as  the  number  of 
additional  offenses  increases. 

Some  offenses  that  may  be  charged  in 
multiple-count  indictments  are  so  closely 
intertwined  with  other  offenses  that 
conviction  for  them  ordinarily  would  not 
warrant  increasing  the  guideline  range.  For 
example,  embezzling  money  from  a  bank  and 
falsifying  the  related  records,  although  legally 
distinct  offenses,  represent  essentially  the 
same  type  of  wrongful  conduct  with  the  same 
ultimate  harm,  so  that  it  would  be  more 
appropriate  to  treat  them  as  a  single  offense 
for  purposes  of  sentencing.  Other  offenses, 
such  as  an  assault  causing  bodily  injury  to  a 
teller  during  a  bank  robbery,  are  so  closely 
related  to  the  more  serious  offense  that  it 
would  be  appropriate  to  treat  them  as  part  of 
the  more  serious  offense,  leaving  the 
sentence  enhancement  to  result  from 
application  of  a  specific  offense 
characteristic. 

In  order  to  limit  the  significance  of  the 
formal  charging  decision  and  to  prevent 
multiple  punishment  for  substantially 
identical  offense  conduct,  this  Part  provides 
rules  for  grouping  offenses  together. 
Convictions  on  multiple  counts  do  not  result 
in  a  sentence  enhancement  unless  they 
represent  additional  conduct  that  is  not 
otherwise  accounted  for  by  the  guidelines.  In 
essence,  counts  that  are  grouped  together  are 
treated  as  constituting  a  single  offense  for 
purposes  of  the  guidelines. 

Some  offense  guidelines,  such  as  those  for 
theft,  fraud  and  drug  offenses,  contain 
provisions  that  deal  with  repetitive  or 
ongoing  behavior.  Other  guidelines,  such  as 
those  for  assault,  robbery,  and  bribery,  are 
oriented  more  toward  single  episodes  of 
criminal  behavior.  Accordingly,  different 
rules  are  required  for  dealing  with  multiple- 
count  convictions  involving  these  two 
different  general  classes  of  offenses.  More 
complex  cases  involving  different  types  of 
offenses  may  require  application  of  one  rule 
to  some  of  the  counts  and  another  rule  to 
other  counts. 

Some  offenses,  e.g.,  racketeering  and 
conspiracy,  may  be  "composite"  in  that  they 
involve  a  pattern  of  conduct  or  scheme 
involving  multiple  underlying  offenses.  The 
rules  in  this  Part  are  to  be  used  to  determine 
the  offense  level  for  such  composite  offenses 
from  the  offense  level  for  the  underlying 
offenses. 

Essentially,  the  rules  in  this  Part  can  be 
summarized  as  follows:  (1)  If  the  offense 
guidelines  in  Chapter  Two  base  the  offense 
level  primarily  on  the  amount  of  money  or 
quantity  of  substance  involved  (e.g.,  theft, 
fraud,  drug  trafficking,  firearms  dealing),  or 


otherwise  contain  provisions  dealing  with 
repetitive  or  ongoing  misconduct  (e.g.,  many 
environmental  offenses),  add  the  numerical 
quantities  and  apply  the  pertinent  offense 
guideline,  including  any  specific  offense 
characteristics  for  the  conduct  taken  as  a 
whole.  (2)  When  offenses  are  closely 
interrelated,  group  them  together  for  purposes 
of  the  multiple-count  rules,  and  use  only  the 
offense  level  for  the  most  serious  offense  in 
that  group.  (3)  As  to  other  offenses  (e.g.. 
independent  instances  of  assault,  robbery,  or 
bribery),  start  with  the  offense  level  for  the 
most  serious  count  and  use  the  number  and 
severity  of  additional  counts  to  determine  the 
amount  by  which  to  increase  that  offense 
level. 

§  3D1.1.  Procedure  for  Determining 
Offense  Level  on  Multiple  Counts 

When  a  defendant  has  been  convicted 
of  more  than  one  count,  the  court  shall: 

(a)  Group  the  counts  resulting  in 
conviction  into  distinct  Groups  of 
Closely-Related  Counts  ("Groups")  by 
applying  the  rules  specified  in  §  3D1.2. 

(b)  Determine  the  offense  level 
applicable  to  each  Group  by  applying 
the  rules  specified  in  §  3Dl,3. 

(c)  Determine  the  combined  offense 
level  applicable  to  all  Groups  taken 
together  by  applying  the  rules  specified 
in  §  3D1,4. 

Commentary 

Application  Note: 

1.  Certain  offenses,  e.g.,  18  U.S.C.  924(c) 
(use  of  a  deadly  or  dangerous  weapon  in 
relation  to  a  crime  of  violence  or  drug 
trafficking)  by  law  carry  mandatory 
consecutive  sentences.  Such  offenses  are 
exempted  from  the  operation  of  these  rules. 
See  S  3D1.2. 

Background:  This  section  outlines  the 
procedure  to  be  used  for  determining  the 
combined  offense  level.  After  any 
adjustments  from  Chapter  3,  Part  E 
(Acceptance  of  Responsibility)  and  Chapter 
4,  Part  B  (Career  Offenders  and  Criminal 
Livelihood)  are  made,  this  combined  offense 
level  is  used  to  determine  the  guideline 
sentence  range.  Chapter  Five  (Determining 
the  Sentence)  discusses  how  to  determine  the 
sentence  from  the  (combined)  offense  level; 
S  5GI.2  deals  specifically  with  determining 
the  sentence  of  imprisonment  when 
convictions  on  multiple  counts  are  involved. 
References  in  Chapter  Five  (Determining  the 
Sentence)  to  the  "offense  level"  should  be 
treated  as  referring  to  the  combined  offense 
level  after  all  subsequent  adjustments  have 
been  made. 

§  3D1,2.  Groups  of  Closely-Related 
Counts 

All  counts  involving  substantially  the 
same  harm  shall  be  grouped  together 
into  a  single  Group,  A  count  for  which 
the  statute  mandates  imposition  of  a 
consecutive  sentence  is  excluded  from 
such  Groups  for  purposes  of  §§  3D1.2- 
3D1.5.  Counts  involve  substantially  the 
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saDw  hann  within  the  meaning  of  this 
rule: 

(a)  When  counts  involve  the  same 
victim  and  the  same  act  or  transaction. 

(b)  When  counts  involve  the  same 
victim  and  two  or  more  acts  or 
transactions  connected  by  a  common 
criminal  objective  or  constituting  part  of 
a  common  scheme  or  plan,  including,  but 
not  limited  to:  I 

(1)  A  count  charging  conspiracy  or 
solicitation  and  a  count  charging  any 
substantive  offense  that  was  the  sole 
object  of  the  conspiracy  or  solicitation. 
28  U.S.C  984(1  )(2). 

(2)  A  count  charging  an  attempt  to 
commit  an  offense  and  a  count  charging 
the  commission  of  the  offense.  18  U.S.C. 
3584(a). 

(3)  A  count  charging  an  offense  based 
on  a  general  prohibition  and  a  count 
chargkig  violation  of  a  specific 
prohibition  encompassed  in  the  general 
prohibition.  28  U.S.C  994(u). 

(c)  When  one  of  the  counts  embodies 
conduct  that  is  treated  as  a  specific 
offense  characteristic  in.  or  other      | 
adjustment  ta  the  guideline  applicable 
to  another  of  the  counts. 

(d)  When  counts  involve  the  same 
general  type  of  offense  and  the 
guidelines  for  that  type  of  offense 
determine  the  offense  level  primarily  on 
the  basis  of  the  total  amount  of  harm  or 
loss,  the  quantity  of  a  substance        1 
involved,  or  some  other  measure  of  | 
aggregate  harm.  Offenses  of  this  kind 
are  found  in  Chapter  Two,  Part  B 
(except  SS  2B2.1-2B3.3).  Part  D  (except 
§  §  2m.6-2D3.4),  Part  E  (except         i 

§5  2E1.1-2E2.1),  Part  F,  Parte  | 

(§§  2G2.2-2G3.1).  Part  K  (i  2K2.3).  Part 
N  (§5  2N2.1.  2N3.1).  Part  Q  (§S  2Q2.1. 
2Q2.2),  Part  R.  Part  S,  and  Part  T.  This 
rule  also  applies  where  the  guidelines 
deal  with  offenses  that  are  continuing, 
e.g..  H  2L1.3  and  2Q1 .3(b)(1)(A). 

Commentary 

AppHcation  Notes: 

1.  Cotuits  for  which  the  statute  mandates 
impoailion  of  a  consecutive  sentence  are 
excepted  from  application  of  the  multiple 
count  rules.  Convictions  under  such  counts 
are  exctuded  from  the  detennination  of  the 
combined  offense  level.  Convictions  for  18 
U.S£.  924(c)  (use  of  firearm  In  commission  of 
a  crime  of  violence)  provide  a  common 
example.  Note  that  such  a  conviction  usually 
does  affect  the  offense  level  for  other  counts, 
however,  in  that  in  the  event  of  such  a 
conviction  the  specific  offense  characteristic 
for  weapon  use  in  the  primary  offense  is  to  be 
disregarded.  See  Commentary  to  i  2K2.4. 
Example:  The  defendant  is  convicted  of  one 
count  of  bank  robbery  in  which  he  took 
S5.000  and  discharj;ed  a  weapon  causing 
permanenl  bodMy  muy  (IB  U.S.C.  ZWi\.  and 
one  count  af  use  of  a  ftrearm  in  the 
commisstoa  of  a  crime  of  violence  (IS-USX. 
924(c)^  The  two  coMfils  are  not  groi^ied 


together,  but  the  offense  level  for  the  bank 
robbery  count  is  25  (ia+1  +d)  rather  than  2& 
The  mandatory  five  year  sentence  on  (be 
weapon-use  count  runs  consecutively,  as 
required  by  law. 

2.  The  term  "victim"  is  not  intended  to 
include  indirect  or  secondary  victims. 
Generally,  there  will  be  one  person  who  is 
directly  and  most  seriously  affected  by  the 
offense  and  is  therefore  identifiable  as  the 
victim.  Ambiguities  should  be  resolved  in 
accordance  with  the  purpose  of  this  section 
as  stated  in  the  lead  paragraph,  i.e.  to  identify 
and  group  "counts  involving  substantially  the 
same  harm."  Thus,  for  so-called  "victimless" 
crimes  (crimes  in  which  society  at  large  is  the 
victim),  the  grouping  decision  must  be  l>ased 
primarily  upon  the  nature  of  the  interest 
invaded  by  each  offense. 

3.  Under  subsection  (a),  counts  are  to  be 
grouped  together  when  they  represent 
essentially  a  single  injury  or  are  part  of  a 
single  criminal  episode  or  transaction 
involving  the  same  victim. 

Examples:  (1)  The  defendant  is  convicted 
of  forging  and  uttering  the  same  check.  The 
counts  are  to  be  grouped  together.  (2)  The 
defendant  is  convicted  of  kidnapping  and 
assaulting  the  victim  during  the  course  of  the 
kidnapping.  The  counts  are  to  be  grouped 
together.  (3)  The  defendant  is  convicted  of 
l>id  rigging  (an  antitrust  offeitse)  and  of  mail 
fraud  for  signing  and  mailing  a  false 
statement  that  the  bid  was  competitive.  The 
counts  are  to  be  grouped  together.  (4)  The 
defendant  is  convicted  of  two  counts  of 
assault  on  a  federal  officer  for  shooting  at  the 
same  officer  twice  while  attempting  to 
prevent  apprehension  as  part  of  a  single 
criminal  episode.  The  counts  are  to  be 
grouped  together,  (ft)  The  defendant  is 
convicted  of  three  counts  of  unlawfully 
bringing  aliens  into  the  United  States,  all 
counts  arising  out  of  a  single  incident  The 
three  counts  are  to  be  grouped  together.  But: 
(7)  The  defendant  is  convicted  of  two  counts 
of  assault  on  a  federal  officer  for  shooting  at 
the  officer  on  two  separate  days.  The  counts 
are  not  to  be  grouped  together.  (S)  The 
defendant  is  convicted  of  two  counts,  each 
for  unlawfully  bringing  one  alien  into  the 
United  States,  but  on  different  occasions.  The 
counts  are  not  to  be  grouped  together. 

4.  Subsection  (b)  states  the  principle  that 
counts  that  are  part  of  a  single  course  of 
conduct  with  a  single  criminal  objective  and 
represent  essentially  one  composite  harm  to 
the  same  victim  are  to  l>e  grouped  together, 
even  if  they  constitute  legally  distinct 
offenses  occurring  at  different  times. 

Examples:  (1)  The  defendant  is  convicted 
of  one  count  of  conspiracy  to  commit 
extortion  and  one  count  of  extortion  for  the 
offense  he  conspired  to  commit.  The  count! 
are  to  be  grouped  together.  (2)  The  defendant 
is  convicted  of  two  counts  of  mail  fraud  and 
one  count  of  wire  fraud,  each  in  furtherance 
of  a  single  fraudulent  scheme.  The  counts  are 
to  be  grouped  together,  even  if  the  mailings 
and  telephone  call  occurred  on  different 
days.  (3)  The  defendant  is  convicted  of  one 
count  of  auto  theft  and  one  count  of  altering 
the  vehicle  identification  number  of  the  car 
he  stole.  The  counts  are  to  be  grouped 
together.  But:  (4)  The  defendant  is  convicted 
of  two  counts  of  rape  for  raping  the  same 


person  on  different  days.  The  counts  are  not 

to  be  grouped  together. 

5.  Subsection  (c)  provides  that  when 
conduct  that  represents  a  separate  count,  e.^. 
bodily  injury  or  obstruction  of  justice,  is  also 
a  specific  offense  characteristic  in  or  other 
adjustment  to  another  count,  the  count 
represented  by  that  conduct  Is  to  be  grouped 
with  the  count  to  which  it  constitutes  an 
aggravating  factor.  This  provision  prevents 
"double  counting"  of  offense  behavior.  Of 
course,  this  rule  applies  only  if  the  offensM 
are  closely  related.  It  is  not.  for  example,  the 
intent  of  this  rule  that  (assuming  they  could 
be  joined  together)  a  bank  robbery  on  one 
occasion  and  an  assault  resulting  in  bodily 
injury  on  another  occasion  be  grouped 
together.  The  bodily  injury  (the  harm  from  the 
assault)  would  not  be  a  specific  offense 
characteristic  to  the  robbery  and  would 
represent  a  different  harm.  On  the  other 
hand,  use  of  a  Hrearm  in  a  bank  robbery  and 
unlawful  possession  of  that  firearm  are 
sufficiently  related  to  warrant  grouping  of 
counts  under  this  subsection.  Frequently,  this 
provision  wilt  overlap  subsection  (a),  at  least 
with  respect  to  specific  offense 
characteristics.  However,  a  count  such  as 
obstruction  of  justice,  which  represents  a 
Chapter  Three  adjustment  and  involves  a 
different  harm  or  societal  interest  than  the 
underlying  offense,  is  covered  by  subsection 
(c)  even  though  it  is  not  coveted  by 
subsection  (a). 

A  cross-reference  to  another  offense 
guideline  does  not  constitute  "a  specific 
offense  characteristic  ...  or  other 
adjustment"  within  the  meaning  of 
subsection  (c).  For  example,  the  guideline  for 
bribery  of  a  public  official  contains  a  cross- 
reference  to  the  guideline  for  acceseory  after 
the  fact  for  the  offense  that  the  bribe  was  to 
facilitate.  Nonetheless,  if  the  defendant  were 
convicted  of  one  count  of  securities  fraud  and 
one  count  of  bribing  a  public  official  to 
facilitate  the  fraud,  the  two  counts  would  not 
be  grouped  together  by  virtue  of  the  cross- 
reference.  If,  however,  the  bribe  was  given 
for  the  purpose  of  hampering  a  criminal 
investigation  Into  the  offense,  it  would 
constitute  obstruction  and  under  §  3C1.1 
would  result  in  a  2-level  enhancement  to  the 
offense  level  for  the  fraud.  Under  the  latter 
circumstances,  the  counts  would  be  grouped 
together. 

0.  Subsection  (d)  likely  will  be  used  with 
the  greatest  frequency.  It  provides  that  most 
property  crimes  (except  robbery,  burglary, 
extortion  and  the  like),  drug  offenses, 
firearms  offenses,  and  other  crimes  where  the 
guidelines  are  based  primarily  on  quantity  or 
contemplate  continuing  behavior  are  to  be 
grouped  together.  The  same  general  type  of 
offense"  is  to  be  construed  broadly,  and 
would  include,  for  example,  larceny, 
embezzlement,  forgery,  and  fraud.  The  list  of 
instances  in  which  this  subsection  should  be 
applied  is  not  exhaustive.  Note,  however,  that 
certain  guidelines  are  speciHcally  excluded 
from  the  operation  of  subsection  (d). 

Examples:  (1)  The  defendant  is  convicted 
of  five  counts  of  embezzling  money  from  • 
bank.  The  five  counts  are  to  be  grouped 
together.  (2)  The  defendant  is  convicted  of 
two  counts  of  theft  of  social  security  checks 
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and  three  counts  of  theft  from  the  mail,  each 
from  a  different  victim.  AH  five  counts  are  to 
be  grouped  together.  (3)  The  defendant  is 
convicted  of  five  counts  of  mail  fraud  and  ten 
counts  of  wire  fraud.  Although  the  counts 
arise  from  various  schemes,  each  involves  a 
monetary  objective.  All  fifteen  counts  are  to 
be  grouped  together.  (4)  The  defendant  is 
convicted  of  three  counts  of  unlicensed 
dealing  in  firearms.  All  three  counts  are  to  be 
grouped  together.  (5)  The  defendant  is 
convicted  of  one  count  of  selling  heroia  one 
count  of  selling  PCS',  and  one  count  of  selling 
cocaine.  The  counts  are  to  be  grouped 
together.  The  Commentary  to  §  2D1.1 
provides  rules  for  combining  (adding) 
quantities  of  different  drugs  to  determine  a 
single  combined  offense  level.  (6)  The 
defendant  is  convicted  of  three  counts  of  tax 
evasion.  The  counts  are  to  be  grouped 
together.  (7)  The  defendant  is  convicted  of 
three  counts  of  discharging  toxic  substances 
from  a  single  facility.  The  counts  are  to  be 
grouped  together.  (8)  The  defendant  is 
convicted  on  two  counts  of  check  forgery  and 
one  count  of  uttering  the  first  of  the  forged 
checks.  All  three  counts  are  to  be  grouped 
together.  Note,  however,  that  the  uttering 
count  is  first  grouped  with  the  first  forgery 
count  under  subsection  (a)  of  this  guideline. 
so  that  the  monetary  amount  of  that  check 
counts  only  once  when  the  rule  in  J  3Dl.3(b) 
is  applied.  But:  (9)  The  defendant  is  convicted 
of  three  counts  of  bank  robbery.  The  counts 
are  not  to  be  grouped  together,  nor  are  the 
amounts  of  money  involved  to  be  added. 

7.  A  single  case  may  result  in  application  of 
several  of  the  rules  in  this  section.  Thus,  for 
example,  example  (8)  in  the  discussion  of 
subsection  (d)  involves  an  application  of 

§  3Dl.2(a)  followed  by  an  application  of 
S  3Dl.2(d].  Note  also  that  a  Croup  may 
consist  of  a  single  count;  conversely,  all 
counts  may  form  a  single  Group. 

8.  Sometimes  there  may  be  several  counts, 
each  of  which  could  be  treated  as  an 
aggravating  factor  to  another  more  serious 
count,  but  the  guideline  for  the  more  serious 
count  provides  an  adjustment  for  only  one 
occurrence  of  that  factor.  In  such  cases,  only 
the  count  representing  the  most  serious  of 
those  factors  is  to  be  grouped  with  the  other 
count.  For  example,  if  in  a  robbery  of  a  credit 
union  on  a  military  base  the  defendant  is  also 
convicted  of  assaulting  two  employees,  one 
of  whom  is  injured  seriously,  the  assault  with 
serious  bodily  injury  would  be  grouped  with 
the  robbery  count,  while  the  remaining 
assault  conviction  would  be  treated 
separately. 

9.  A  defendant  may  be  convicted  of 
conspiring  to  commit  several  substantive 
offenses  and  also  of  committing  one  or  more 
of  the  substantive  offenses.  In  such  cases, 
treat  the  conspiracy  count  as  if  it  were 
several  counts,  each  charging  conspiracy  to 
commit  one  of  the  substantive  offenses.  Then 
apply  the  ordinary  grouping  rules  to 
determine  the  combined  offense  level  based 
upon  the  substantive  counts  of  which  the 
defendant  is  convicted  and  the  various  acts 
cited  by  the  conspiracy  count  that  would 
constitute  behavior  of  a  substantive  nature. 
Example:  The  defendant  is  convicted  of  two 
counts:  conspiring  to  commit  offenses  A.  B. 
and  C  and  committing  offense  A.  Treat  this 


as  if  the  defendant  was  convicted  of  (1) 
committing  offense  A;  (2)  conspiracy  to 
commit  offense  A;  (3)  conspiracy  to  commit 
offense  B;  and  (4)  conspiracy  to  commit 
offense  C.  Count  (1)  and  count  (2)  are 
grouped  together  under  }  3Dl.2(b).  Group  the 
remaining  counts,  including  the  various  acts 
cited  by  the  conspiracy  count  that  would 
constitute  behavior  of  a  substantive  nature, 
according  to  the  rules  in  this  section. 

Background:  Ordinarily,  the  first  step  in 
determining  the  combined  offense  level  in  a 
case  involving  multiple  counts  is  to  identify 
those  counts  that  are  sufficiently  related  to 
be  placed  in  the  same  Group  of  Closely 
Related  Counts  ("Group").  This  section 
specifies  four  situations  in  which  counts  are 
to  be  grouped  together  Although  it  appears 
last  for  conceptual  reasons,  subsection  (d) 
probably  will  be  used  most  frequently. 

A  primary  consideration  In  this  section  is 
whether  the  offenses  involve  different 
victims.  For  example,  a  defendant  may  stab 
three  prison  guards  in  a  single  escape 
attempt.  Some  would  argue  that  all  counts 
arising  out  of  a  single  transaction  or 
occurrence  should  be  grouped  together  even 
when  there  are  distinct  victims.  Although 
such  a  proposal  was  considered,  it  was 
rejected  because  it  probably  would  require 
departure  in  many  cases  in  order  to  capture 
adequately  the  criminal  behavior.  Cases 
involving  injury  to  distinct  victims  are 
sufficiently  comparable,  whether  or  not  the 
injuries  are  inflicted  in  distinct  transactions, 
so  that  each  such  count  should  be  treated 
separately  rather  than  grouped  together.  In 
general,  counts  are  grouped  together  only 
when  they  involve  both  the  same  victim  (or 
societal  harm  in  "victimless"  offenses)  and 
the  same  or  contemporaneous  transactions, 
except  as  provided  in  S  3D1.2  (c)  or  (d). 

Even  if  counts  involve  a  single  victim,  the 
decision  as  to  whether  to  group  them  together 
may  not  always  be  clear  cut.  For  example, 
how  contemporaneous  must  two  assaults  on 
the  same  victim  be  in  order  to  warrant 
grouping  together  as  constituting  a  single 
transaction  or  occurrence?  Existing  case  law 
may  provide  some  guidance  as  to  what 
constitutes  distinct  offenses,  but  such 
decisions  often  turn  on  the  technical  language 
of  ti.e  statute  and  cannot  be  controlling.  In 
interpreting  this  Part  and  resolving 
ambiguities,  the  court  should  look  to  the 
underlying  policy  of  this  Part  as  stated  in  the 
Introductory  Commentary. 

§  3D1.3.  Offense  Level  Applicable  to 
Each  Group  of  Closely-Related  Counts 

Determine  the  offense  level  applicable 
to  each  of  the  Groups  as  follows: 

(a)  In  the  case  of  counts  grouped 
together  pursuant  to  §  3Dl.2(a)— (c).  the 
offense  level  applicable  to  a  Group  is 
the  offense  level,  determined  in 
accordance  with  Chapter  Two  and  Parts 
A.  B.  and  C  of  Chapter  Three,  for  the 
most  serious  of  the  coimts  comprising 
the  Group,  i.e..  the  highest  offense  level 
of  the  counts  in  the  Group. 

(b)  In  the  case  of  counts  grouped 
together  pursuant  to  §  3Dl.2(d).  the 
offense  level  applicable  to  a  Group  is 


the  offense  level  corresponding  to  the 
aggregated  quantity,  determined  in 
accordance  with  Chapter  Two  and  Parts 
A.  B  and  C  of  Chapter  Three.  When  the 
counts  involve  varying  offenses,  apply 
the  offense  guideline  that  produces  the 
highest  offense  level. 

Commentary 

Application  Notes: 

1.  The  "offense  level"  for  a  count  refers  to 
the  offense  level  from  Chapter  Two  after  all 
adjustments  from  Parts  A,  B.  and  C  of 
Chapter  Three. 

2.  When  counts  are  grouped  pursuant  to 
t  3Dl.2(a)— (c).  the  highest  offense  level  of 
the  counts  in  the  group  is  used.  Ordinarily,  it 
is  necessary  to  determine  the  offense  level 
for  each  of  the  counts  in  a  Croup  in  order  to 
ensure  that  the  highest  is  correctly  identified. 
Sometimes,  it  will  be  clear  that  one  count  in 
the  Group  cannot  have  a  higher  offense  level 
than  another,  as  with  a  count  for  an  attempt 
or  conspiracy  to  commit  the  completed 
offense.  The  formal  determination  of  the 
offense  level  for  such  a  count  may  be 
unnecessary. 

3.  When  counts  are  grouped  pursuant  to 

S  301.2(d),  the  offense  guideline  applicable  to 
the  aggregate  behavior  is  used.  If  the  counts 
in  the  Croup  are  covered  by  different 
guidelines  (e.g..  theft  and  fraud),  use  the 
guideline  that  produces  the  highest  offense 
level.  Determine  whether  the  specific  offense 
characteristics  or  adjustments  from  Chapter 
Three,  Parts  A  B.  and  C  apply  based  upon 
the  combined  offense  behavior  taken  as  a 
whole.  Note  that  guidelines  for  similar 
property  offenses  have  been  coordinated  to 
produce  identical  offense  levels,  at  least 
when  substantial  property  losses  are 
involved.  However,  when  small  sums  are 
involved  the  differing  specific  offense 
characteristics  that  require  increasing  the 
offense  level  to  a  certain  minimum  may  affect 
the  outcome.  In  addition,  the  adjustment  for 
"more  than  minimal  planning"  frequently  will 
apply  to  multiple  count  convictions  for 
property  offenses. 

4.  Sometimes  the  rule  specified  in  this 
section  may  not  result  in  incremental 
punishment  for  additional  criminal  acts 
because  of  the  grouping  rules.  For  exmiiple.  if 
the  defendant  commits  forcible  criminal 
sexual  abuse  (rape),  aggravated  assault,  and 
robbery,  all  against  the  same  victim  on  a 
single  occasion,  all  of  the  counts  are  grouped 
together  under  {  3D1.2.  The  aggravated 
assault  will  increase  the  guideline  range  for 
the  rape.  The  robbery,  however,  will  not.  This 
is  because  the  offense  guideline  for  rape 

(5  2A3.1)  includes  the  most  common 
aggravating  factors,  including  injury,  that 
data  showed  to  be  significant  in  actual 
practice.  The  additional  factor  of  prpperty 
loss  ordinarily  can  be  taken  into  account 
adequately  within  the  guideline  range  for 
rape,  which  is  fairly  wide.  However,  an 
exceptionally  large  property  loss  in  the 
course  of  the  rape  would  provide  grounds  for 
a  sentence  above  the  guideline  range.  See 
§  SK2.5  (Property  Loss  or  Damage). 

Background:  This  section  provides  rules  for 
determining  the  offense  level  associated  with 
each  Group  of  Closely-Related  Counts. 
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Summary  examples  of  the  application  of 
these  rules  are  provided  at  the  end  of  the 
Commentary  to  this  Part. 

§  3D1.4.  Detetmiiiing  the  Combined 
Offense  Level 

The  combined  offense  level  is 
determined  by  taking  the  offense  leWl 
applicable  to  the  Group  with  the  highest 
offense  level  and  increasing  that  offense 
level  by  the  amount  indicated  in  th^ 
following  table: 

Increase 
Number  of  units  in  offense 

level 

1 ~ None. 

1%.... Add  1 

level. 
2. Add  2 

levels. 
3 „ Add  3 

levels. 
4  or  5 Add  4 

levels. 
More  than  S Add  5 

levels. 


In  determining  the  number  of  Units  for 
purposes  of  this  section: 

(a)  Count  as  one  Unit  the  Group  with 
the  highest  offense  level.  Count  one 
additional  Unit  for  each  Group  that  is 
equally  serious  or  from  1  to  4  levels  less 
serious. 

(b)  Count  as  one-half  Unit  any  GiY)up 
that  is  5  to  8  levels  less  serious  than  the 
Group  with  the  highest  offense  level. 

(c)  Disregard  any  Group  that  is  9  or 
more  levels  less  serious  than  the  Group 
with  the  highest  offense  level.  Such 
Groups  will  not  increase  the  applicable 
offense  level  but  may  provide  a  reason 
for  sentencing  at  the  higher  end  of  the 
sentencing  range  for  the  applicable, 
offense  level. 

(d)  Except  when  the  total  number  of 
Units  is  1 V2,  round  up  to  the  next  largest 
whole  number. 

Commentary 

Application  Notes: 

1.  Application  of  the  rules  in  S  S  3D1.Z  and 
3D1.3  may  produce  a  single  Croup  of  Closely 
Related  Counts.  In  such  cases,  the  combined 
offense  level  is  the  level  corresponding  to  the 
Group  determined  in  accordance  with 

S  3D1.3. 

2.  The  procedure  for  calculating  the 
combined  offense  level  when  there  is  more 
than  one  Group  of  Closely  Related  Counts  is 
as  follows:  First,  identify  the  offense  level 
applicable  to  the  most  serious  Group:  assign 
it  one  Unit.  Next,  determine  the  number  of 
Units  that  the  remaining  Croups  represent. 
Finally,  increase  the  offense  level  for  the 
most  serious  Group  by  the  number  of  levels 
indicated  in  (he  table  corresponding  to  the 
total  number  of  Units. 

Background:  When  Groups  are  of  roughly 
comparable  seriousness,  each  Group  will 


represent  one  Unit.  When  the  most  serious 
Group  carries  an  offense  level  substantially 
higher  than  that  applicable  to  the  other 
Groups,  however,  counting  the  lesser  Groups 
fully  for  purposes  of  the  table  could  add 
excessive  punishment,  possibly  even  more 
than  those  offenses  would  carry  if  prosecuted 
separately.  To  avoid  this  anomalous  result 
and  produce  declining  marginal  punishment. 
Groups  9  or  more  levels  less  serious  than  the 
most  serious  Group  should  not  be  counted-for 
purposes  of  the  table,  and  that  Groups  S  to  8 
levels  less  serious  should  be  treated  as  equal 
to  one-half  of  a  Group.  Thus,  if  the  most 
serious  Group  is  at  offense  level  15  and  if  two 
other  Groups  are  at  level  10,  there  would  be  a 
total  of  two  Units  for  purposes  of  the  table 
(one  plus  one-half  plus  one-half)  and  the 
combined  offense  level  would  be  17.  When 
this  approach  produces  a  fraction  in  the  total 
Units,  other  than  1 V^,  it  is  rounded  up  to  the 
nearest  whole  number.  Inasmuch  as  the 
maximum  increase  provided  in  the  guideline 
is  5  levels,  departure  would  be  warranted  in 
the  unusual  case  where  the  additional 
offenses  resulted  in  a  total  of  significantly 
more  than  5  Units. 

In  unusual  circumstances,  the  approach 
adopted  in  this  section  could  produce 
adjustments  for  the  additional  counts  that  are 
inadequate  or  excessive.  If  there  are  several 
groups  and  the  most  serious  offense  is 
considerably  more  serious  than  all  of  the 
others,  there  will  be  no  increase  in  the 
offense  level  resulting  from  the  additional 
counts.  Ordinarily,  the  court  will  have 
latitude  to  impose  added  punishment  by 
sentencing  toward  the  upper  end  of  the  range 
authorized  for  the  most  serious  offense. 
Situations  in  which  there  will  be  inadequate 
scope  for  ensuring  appropriate  additional 
punishment  for  the  additional  crimes  are 
likely  to  be  unusual  and  can  be  handled  by 
departure  from  the  guidelines.  Conversely,  it 
is  possible  that  if  there  are  several  minor 
offenses  that  are  not  grouped  together, 
application  of  the  rules  in  this  Part  could 
result  in  an  excessive  increase  in  the 
sentence  range.  Again,  such  situations  should 
be  infrequent  and  can  be  handled  through 
departure.  An  alternative  method  for 
ensuring  more  precise  adjustments  would 
have  been  to  determine  the  appropriate 
offense  level  adjustment  through  a  more 
complicated  mathematical  formula;  that 
approach  was  not  adopted  because  of  its 
complexity. 

§  3D1.5.  Determming  the  Total 
Punishment 

Use  the  combined  offense  level  to 
determine  the  appropriate  sentence  in 
accordance  with  the  provisions  of 
Chapter  Five. 

Commentary 

This  section  refers  the  court  to  Chapter 
Five  (Determining  the  Sentence)  in  order  to 
determine  the  total  punishment  to  be  imposed 
based  upon  the  combined  offense  level.  The 
combined  offense  level  is  subject  to 
adjustments  from  Chapter  Three,  Part  E 
(Acceptance  of  Responsibility)  and  Chapter 
Four,  Part  B  (Career  Offenders  and  Criminal 
Livelihood). 


lUustratioiu  of  the  Operation  of  the  Multiple- 
Count  Rules 

The  following  examples,  drawn  from 
presentence  reports  in  the  Commission's  files, 
illustrate  the  operation  of  the  guidelines  for 
multiple  counts.  The  examples  are  discussed 
summarily:  a  more  thorou^,  step-by-step 
approach  is  recommended  until  the  user  is 
thoroughly  familiar  with  the  guidelines. 

1.  Defendant  A  was  convicted  on  four 
counts,  each  charging  robbery  of  a  different 
bank.  Each  would  represent  a  distinct  Group. 
§  3D1.2.  In  each  of  the  first  three  robberies, 
the  offense  level  was  19  (11  plus  a  1-level 
increase  because  a  financial  institution  was 
robbed)  (S  2B3.1(b)).  In  the  fourth  robbery 
$12,000  was  taken  and  a  gun  was  discharged; 
the  offense  level  was  therefore  25.  As  the  Hrst 
three  counts  are  6  levels  lower  than  the 
fourth,  each  of  the  first  three  represents  one- 
half  unit  for  purposes  of  S  3D1.4.  Altogether 
there  are  2V^  Units  (rounded  up  to  3).  and  the 
offense  level  for  the  most  serious  (25)  is 
therefore  increased  by  3  levels  under  the 
table.  The  combined  offense  level  is  28. 

2.  Defendant  B.  a  federal  housing  inspector, 
was  convicted  on  four  counts  of  bribery. 
Counts  one  and  two  charged  receiving 
payments  of  $3,000  and  $2,000  from  Landlord 
X  in  return  for  a  single  action  with  respect  to 
a  single  property.  Count  three  charged  receipt 
of  $1,500  from  Landlord  X  for  taking  action 
with  respect  to  another  property,  and  count 
four  charged  receipt  of  $1,000  from  Landlord 
Y  for  taking  action  with  respect  to  a  third 
property.  Counts  one  and  two,  which  arise 
out  of  the  same  transaction,  are  combined 
into  a  single  Group  involving  a  $5,000  bribe 
and  hence  an  offense  level  of  11 

(§  2Cl.l(a)(l),  S  2F1.1).  Each  of  the  two 
remaining  counts  represents  a  distinct  Group, 
at  offense  level  10.  As  there  are  three  Count 
Units,  the  offense  level  for  the  most  serious 
(11)  is  increased  by  3  levels.  The  combined 
offense  level  is  14. 

3.  Defendant  C  was  convicted  on  the 
following  seven  counts:  (1)  theft  of  a  $2,000 
check;  (2)  uttering  the  same  $2,000  check;  (3) 
possession  of  a  stolen  $1,200  check:  (4) 
forgery  of  a  $600  check:  (5)  possession  of  a 
stolen  $1,000  check:  (6)  forgery  of  the  same 
$1,000  check:  (7)  uttering  the  same  $1,000 
check.  Counts  1,  3  and  5  involve  offenses 
under  Part  B  (Theft),  while  Counts  2.  4,  6  and 
7  involve  offenses  under  Part  F  (Fraud  and 
Deceit).  For  purposes  of  §  3Dl.2(d),  fraud  and 
theft  are  treated  as  offenses  of  the  same  kind, 
and  therefore  all  counts  are  grouped  into  a 
single  Group,  for  which  the  offense  level 
depends  on  the  aggregate  harm.  The  total 
value  of  the  checks  is  $4,800.  The  fraud 
guideline  is  applied,  because  it  produces  an 
offense  level  that  is  as  high  as  or  higher  than 
the  theft  guideline.  The  base  offense  level  is 
6,  and  there  is  an  aggravator  of  1  level  for 
property  value.  However,  because  the 
conduct  involved  repeated  acts  with  some 
planning,  the  offense  level  is  raised  to  10 

(§  2Fl.l(b)(2)(B)).  The  combined  offense  level 
therefore  is  10. 

4.  Defendant  D  was  convicted  on  four 
counts:  (1)  distribution  of  230  grams  of 
cocaine:  (2)  distribution  of  150  grams  of 
cocaine:  (3)  distribution  of  seventy-five  grams 
of  heroin:  (4)  offering  a  DEA  agent  $20,000  to 


avoid  prosecution.  The  combined  offense 
level  for  drug  offenses  is  determined  by  the 
total  quantity  of  drugs,  converted  to  heroin 
equivalents.  The  first  eount  translates  Into 
forty-six  grams  oT  heroin;  the  second  count 
translates  Info  thirty  grams  of  heroin.  The 
total  is  151  grains  of  heroin.  Under  }  2D1.1. 
the  combined  offense  level  for  the  drug 
offenses  is  26.  In  addition,  because  of  the 
attempted  bribe  of  the  DEA  agent,  this 
offense  level  is  increased  by  2  levels  to  28 
under  §  3C1.1  (Obstruction).  Because  the 
conduct  constituting  the  bribery  offense  is 
accounted  for  by  {  3C1.1,  it  becomes  part  of 
the  same  Croup  as  the  drug  offenses  pursuant 
to  §  3Dl.2(c).  The  combined  offense  level  is 
28  pursuant  to  S  3Dl.3{a).  because  the  offense 
level  for  bribery  (22)  is  less  than  the  offense 
level  for  the  drug  offenses  (28). 

5.  Defendant  E  was  convicted  of  four 
counts  arising  out  of  a  scheme  pursuant  tci 
which  he  received  kickbacks  from 
subcontractors.  The  counts  were  as  follows. 
(1)  The  defendant  received  $27,000  from 
subcontractor  A  relating  to  contract  X  (Mail 
Fraud).  (2)  The  defendant  received  $12JXX) 
from  subcontractor  A  relating  to  contract  X 
(Commercial  Bribery).  (3)  The  defendant 
received  $15,000  from  subcontractor  A 
relating  to  contract  Y  (Mail  Fraud).  (4)  The 
defendant  received  $20,000  from 
sulKoatractor  B  relating  to  contract  Z 
(Commercial  Bribery).  The  mail  fraud  counts 
are  covered  by  S  2F1.1  (Fraud  and  Deceit). 
The  bribery  counts  are  covered  by  §  2B4.1 
(Commercial  Bribery),  which  treats  the 
offense  as  a  sophisticated  fraud.  The  total 
money  involved  is  $74,000,  which  results  in 
an  offense  level  of  13  under  either  $  2B4.1  or 
§  2F1.1.  Since  these  two  guidelines  produce 
identical  offense  levels,  the  combined  offense 
level  is  13. 

Part  E— Acceptance  of  Responsibility 
§  3E1.1.  Acceptance  of  Responsibility 

(a)  If  the  defendant  clearly 
demonstrates  a  recognition  and 
affirmative  acceptance  of  personal 
respcmsibility  for  the  offense  of 
conviction,  reduce  the  offense  level  by  2 
levels. 

(b)  A  defendant  may  be  given 
consideration  under  this  section  without 
regard  to  whether  his  conviction  is 
based  upon  a  guilty  plea  or  a  finding  of 
guilt  by  the  court  or  jury  or  the  practical 
certainty  of  conviction  at  trial. 

(c)  A  defendant  who  enters  a  guilty 
plea  is  not  entitled  to  a  sentencing 
reduction  under  this  section  as  a  matter 
of  right. 

Commentary 

Application  Notes: 

1.  In  determining  whether  a  defendant 
qualifies  for  this  provision,  appropriate 
considerations  include,  but  are  not  limited  to. 
the  following: 

(a)  Voluntary  termination  or  withdrawal 
from  criminal  conduct  or  associations: 

(b)  Voluntary  payment  of  restitution  prior 
to  adjudication  of  guilt; 


(c)  Voluntary  and  truthful  admission  to 
authorities  of  involvement  ia  the  offense  and 
related  conduct; 

(d)  Voluntary  surrender  to  authorities 
promptly  after  commission  of  the  offense; 

(e)  Voluntary  assistance  to  authorities  in 
the  recovery  of  the  fruits  and 
instrumentalities  of  the  offense. 

(f)  Voluntary  resignation  from  the  office  or 
position  held  during  the  commission  of  the 
offense:  and 

(g)  The  timeliness  of  the  defendant's 
conduct  in  manifesting  the  acceptance  of 
responsibility. 

2.  Conviction  by  trial  dues  not  preclude  a 
defendant  from  consideration  under  this 
section.  A  defendant  may  manifest  sincere 
contrition  even  if  he  exercises  his 
constitutional  right  to  a  trial.  This  may  occur, 
for  example,  where  a  defendant  goes  to  trial 
to  assert  and  preser\e  issues  that  do  not 
relate  to  factual  guilt  (e.g_  to  make  a 
constitutional  challenge  to  a  statute  or  a 
challenge  to  the  applicability  of  a  statute  to 
his  conduct). 

3.  A  guilty  plea  may  provide  some  evidence 
of  the  defendant's  acceptance  of 
responsibibty.  However,  it  does  not.  by  itself, 
entitle  a  defendant  to  a  reduced  sentence 
under  this  section. 

4.  An  adjustment  under  this  section  is  not 
warranted  where  a  defendant  perjures 
himself,  suborns  perjury,  or  otherwise 
obstructs  the  trial  or  the  administration  of 
justice  (see  §  SCl.l).  regardless  of  other 
factors. 

5.  The  sentencing  judge  is  in  a  unique 
position  to  evaluate  a  defendant's  acceptance 
of  responsibility.  For  this  reason,  the 
determination  of  the  sentencing  judge  is 
entitled  to  great  deference  on  review  and 
should  not  be  disturbed  unless  it  is  without 
foundation. 

Background:  The  reduction  of  offense  level 
provided  by  this  section  recognizes  legitimate 
societal  interests.  For  several  reasons,  a 
defendant  who  clearly  demonstrates  a 
recognition  and  affirmative  acceptance  of 
personal  responsibility  for  the  offense  by 
taking,  in  a  timely  fashion,  one  or  more  of  the 
actions  listed  abox-e  (or  some  equivalent 
action)  is  appropriately  given  a  lesser 
sentence  than  a  defendant  who  has  not 
demonstrated  sincere  remorse. 

The  availability  of  a  reduction  under 
§  3E1.1  is  not  controlled  by  whether  the 
conviction  was  by  trial  or  plea  of  guilty. 
Although  a  guilty  plea  may  show  some 
evidence  of  acceptance  of  responsibility,  it 
does  not  automatically  entitle  the  defendant 
to  a  sentencing  adjustment. 

CHAPTER  FOUR— CRIMINAL 
HISTORY  AND  CRIMINAL 
UVEUHOOD 

Part  A — Criminal  History 

Introductory  Commentary 

The  Comprehensive  Crime  Control  Act  sets 
forth  four  purposes  of  sentencing.  (See  18 
U.S.C.  3553(a)(2).)  A  defendant's  record  of 
past  criminal  conduct  is  directly  relevant  to 
those  purposes.  A  defendant  with  a  record  of 
prior  criminal  behavior  is  more  culpable  than 
a  first  offender  and  thus  deserving  of  greater 
punishment.  General  deterrence  of  criminal 


conduct  dictates  that  a  clear  message  be  sent 
to  society  that  repeated  criminal  behavior 
will  aggravate  the  need  for  punishment  with 
each  recurrence.  To  protect  the  public  from 
further  crimes  of  the  particular  defendant,  the 
likelihood  of  recidivism  and  future  criminal 
behavior  must  be  considered.  Repealed 
criminal  behavior  is  an  indicator  of  a  limited 
Ukelihood  of  successful  rehabilitation. 

The  specific  factors  included  in  {  4A1.1 
and  f  4A1.3  are  consistent  with  the  extant 
empirical  research  assessing  correlates  of 
recidivism  and  patterns  of  career  criminal 
behavior.  While  empirical  research  has 
shown  that  other  factors  are  correlated  highly 
with  the  likelihood  of  recidivism,  e.g..  age  and 
drug  abuse,  for  policy  reasons  they  were  not 
included  here  at  this  time.  The  Commission 
has  made  no  definitive  judgment  as  to  the 
reliability  of  the  existing  data.  However,  the 
Commission  will  review  additional  data 
insofar  as  they  become  available  in  the 
future. 

§  4A1.1.  Criminal  History  Category 

The  total  points  from  items  (a)  through 
(e|  determine  the  criminal  history 
category  in  the  Sentencing  Table  in 
Chapter  Five,  Part  A. 

(a)  Add  3  points  for  each  prior 
sentence  of  imprisonment  exceeding  one 
year  and  one  month. 

(bj  Add  2  points  for  each  prior 
sentence  of  imprisonment  of  at  least 
sixty  days  not  counted  in  (a). 

(c)  Add  1  point  for  each  prior  sentence 
not  included  in  (a)  or  (b),  up  to  a  total  of 
4  points  for  this  item. 

(d)  Add  2  points  if  the  defendant 
committed  the  instant  offense  while 
under  any  criminal  justice  sentence. 
including  probation,  parole,  supervised 
release,  imprisonment,  work  release,  or 
escape  status. 

(e)  Add  2  points  if  the  defendant 
committed  the  instant  o^ense  less  than 
two  years  after  release  from 
imprisonment  on  a  sentence  counted 
under  (a)  or  (b).  If  2  points  are  added  for 
item  (d).  add  only  1  point  for  this  item. 

Commentary 

The  total  criminal  history  points  from 
!  4A1.1  determine  the  criminal  history 
category  (I-Vl)  in  the  Sentencing  Table  in 
Chapter  Five.  Part  A.  The  definitions  and 
instructions  in  S  4A1.2  govern  the 
computation  of  the  criminal  history  points. 
Therefore.  {§  4A1.1  and  4A1.2  must  be  read 
together.  The  following  notes  highlight  the 
interaction  of  §S  4A1.1  and  4A1.2. 

Application  Notes: 

1.  §  4Al.lfal.  Three  points  are  added  for 
each  prior  sentence  of  imprisonment 
exceeding  one  year  and  one  month.  There  is 
no  limit  to  the  number  of  points  that  may  be 
counted  under  this  item.  The  term  "prior 
sentence"  is  defined  at  i  4A1.2(a).  The  term 
".sentence  of  imprisonment"  is  defined  at 
§  4Al.2(b).  Where  a  prior  sentence  of 
imprisonment  resulted  from  a  revocation  of 
probation,  parole,  or  a  similar  form  of 
release,  see  i  4Al.2(k). 
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Certain  prior  sentences  are  not  counted  or 
are  counteid  only  under  certain  conditions: 

A  sentence  imposed  more  than  flfteen 
years  prior  to  the  defendant's  commencement 
of  the  instant  offense  is  not  counted  unless 
the  defendant's  incarceration  extended  into 
this  fifteen  year  period.  See  |  4A1.2(e). 

A  sentence  imposed  for  an  offense 
committed  prior  to  the  defendant's  eighteenth 
birthday  is  counted  under  this  item  only  if  it 
resulted  from  an  adult  conviction.  See 
i  4Al.2(d). 

A  sentence  for  a  foreign  conviction,  a 
conviction  that  has  been  expunged,  or  an 
invalid  convictioa  is  not  counted.  See 
i  4Al^  (h)  and  (j)  and  the  Commentary  to 
i  4A1.2. 

2.§4Al.l(b).  Two  points  are  added  for 
each  prior  sentence  of  imprisonment  of  at 
least  sixty  days  not  counted  in  §  4Al.l(a). 
There  is  no  limit  to  the  number  of  points  that 
may  be  counted  under  this  item.  The  term 
"prior  sentence "  is  defined  at  i  4Al.2|a).  The 
term  "sentence  of  imprisonment"  is  defined 
at  i  4Al.2(b|.  Where  a  prior  sentence  of 
imprisonment  resulted  from  a  revocation  of 
probation,  parole,  or  a  similar  form  of 
release,  see  9  4A1.2(k). 

Certain  prior  sentences  are  not  counted  or 
are  counted  only  under  certain  conditions: 
A  sentence  imposed  more  than  ten  years 
prior  to  the  defendant's  commencement  of  the 
instant  offense  is  not  counted.  See  1 4Al.2(e). 
An  adult  or  juvenile  sentence  imposed  for 
an  offense  committed  prior  to  the  defendant's 
eighteenth  birthday  is  counted  only  if 
confinement  resulting  from  such  sentence 
extended  into  the  five  year  period  preceding 
the  defendant's  commencement  of  the  instant 
offense.  See  }  4A1.2(d). 

Sentences  for  certain  specified  non-felony 
offenses  are  never  counted.  See  S  4A1. 2(c)(2). 

A  sentence  for  a  foreign  conviction  or  a 
tnbal  court  conviction,  an  expunged 
conviction,  or  an  invalid  conviction,  is  not 
counted.  See  9  4AV2  (h).  (i),  (j).  and  the 
Commentary  to  9  4A1.2. 

A  military  sentence  is  counted  only  if 
imposed  by  a  general  or  special  court  martial. 
See  9  4.M.2(«). 

3.  §  4.M  Kc).  One  point  is  added  for  each 
prior  .lentence  not  counted  under  9  4A1.1  (a) 
or  (b).  A  maximum  of  four  points  may  be 
counted  under  this  item.  The  term  "prior 
sentence"  is  defined  at  9  4Al.2(a). 

Certain  pnur  sentences  are  not  counted  or 

.irp  counted  only  under  certain  conditions: 

A  senti!ncp  imposed  more  than  ten  years 

prior  to  the  dofondant's  commencement  of  the 

instant  uffi>nse  is  not  counted.  See  \  4Al.2(e). 

An  adult  or  juvenile  <i«-nlence  imposed  for 
an  offense  committed  prior  to  the  defendant's 
eighteenth  birthday  is  counted  only  if 
impus«!d  within  five  years  of  the  defendant's 
commL-ncement  of  the  current  offense.  See 
9  4A12(d). 

Si'nl»'ncH8  for  certain  specified  non-felony 
offenses  are  counted  only  if  they  meet  certain 
requirements.  See  9  4A1. 2(c)(1). 

Sentences  fur  certain  specified  non-felony 
offen.ics  are  never  counted.  See  9  4A1  2(c)(2). 
A  diversionary  disposition  Is  counted  only 
where  there  is  a  finding  or  admission  of  guilt 
in  a  judicial  proceeding.  See  9  4A1.2(f)- 

A  sentence  for  a  foreign  conviction.  ■  tribal 
court  conviction,  an  expunged  conviction,  or 


an  invalid  conviction,  is  not  counted.  See 
9  4A1.2  (h).  (i).  (j).  and  the  Commentary  to 
9  4A1.2. 

A  military  sentence  is  counted  only  if 
imposed  by  a  general  or  special  court  martial. 
See  9  4A1.2(g). 

4.  §  4Al.l(d).  Two  points  are  added  if  the 
defendant  committed  any  part  of  the  instant 
offense  (i.e..  any  relevant  conduct)  while 
under  any  criminal  justice  sentence,  including 
probation,  parole,  supervised  release, 
imprisonment,  work  release,  or  escape  status. 

i.§4Al.l(e).  Two  points  are  added  if  the 
defendant  committed  any  part  of  the  instant 
offense  (i.e..  any  relevant  conduct)  less  than 
two  years  following  release  from  confinement 
on  a  sentence  counted  under  9  4A1.1  (a)  or 
(b).  This  also  applies  if  the  defendant 
committed  the  instant  offense  while  still  in 
confinement  on  such  a  sentence.  However,  if 
two  points  are  added  under  9  4A1.1(d).  only 
one  point  is  added  under  9  4Al.l(e). 
Background:  Prior  convictions  may 
represent  convictions  in  the  federal  system, 
fifty  state  systems,  the  District  of  Columbia, 
territories,  and  foreign,  tribal,  and  military 
courts.  There  are  jurisdictional  variations  in 
offense  definitions,  sentencing  structures,  and 
manner  of  sentence  pronouncement  To 
minimize  problems  with  imperfect  measures 
of  past  crime  seriousness,  criminal  history 
categories  are  based  on  the  maximum  term 
imposed  in  previous  sentences  rather  than  on 
other  measures,  such  as  whether  the 
conviction  was  designated  a  felony  or 
misdemeanor.  In  recognition  of  the 
imperfection  of  this  measure  however. 
9  4A1.3  permits  information  about  the 
significance  or  similarity  of  past  conduct 
underlying  prior  convictions  to  be  used  as  a 
basis  for  imposing  a  sentence  outside  the 
applicable  guideline  range. 

Subdivisions  (a),  (b).  and  (c)  of  9  4Al.t 
distinguish  confinement  sentences  longer 
than  one  year  and  one  month,  shorter 
confinement  sentences  of  at  least  sixty  days, 
and  all  other  sentences,  such  as  confinement 
sentences  of  less  than  sixty  days,  probation, 
fines,  and  residency  in  a  halfway  house. 

Section  4Al.l(d)  implements  one  measure 
of  recency  by  adding  two  points  if  the 
defendant  was  under  criminal  justice  control 
during  any  part  of  the  instant  offense. 

Section  4Al.l(e)  implements  another 
measure  of  recency  by  adding  two  points  if 
the  defendant  committed  any  part  of  the 
instant  offense  less  than  two  years 
immediately  following  his  releiiie  from 
confinement  on  a  sentence  counted  under 
9  4A1.1  (a)  or  (b).  Because  of  the  potential 
overlap  of  (d)  and  (e),  their  combined  impact 
is  limited  to  three  points.  However,  a 
defendant  who  falls  within  both  (d)  and  (e)  is 
more  likely  to  commit  additional  crimes;  thus, 
(d)  and  (e)  are  not  completely  combined. 

i  4A1.2.  Definitions  and  Instructions  for 
Computing  Criminal  History 

(a)  Prior  Sentence  Defined 
(1)  The  term  "prior  sentence"  means 
any  sentence  previously  imposed  upon 
adjudication  of  guilt,  whether  by  guilty 
plea,  trial,  or  plea  of  nolo  contendere, 
for  conduct  not  part  of  the  instant 
offense. 


(2)  Prior  sentences  imposed  in 
unrelated  cases  are  to  be  counted 
separately.  Prior  sentences  imposed  in 
related  cases  are  to  be  treated  as  one 
sentence  for  purposes  of  the  criminal 
history.  Use  the  longest  sentence  of 
imprisonment  if  concurrent  sentences 
were  imposed  and  the  aggregate 
sentence  of  imprisonment  imposed  in 
the  case  of  consecutive  sentences. 

(3)  A  conviction  for  which  the 
imposition  of  sentence  was  totally 
suspended  or  stayed  shall  be  counted  aa 
a  prior  sentence  under  i  4Al.l(c). 

(b)  Sentence  of  Imprisonment  Deflned 

(1)  The  term  "sentence  of 
imprisonment"  means  a  sentence  of 
incarceration  and  refers  to  the  maximum 
sentence  imposed. 

(2)  If  part  of  a  sentence  of 
imprisonment  was  suspended,  "sentence 
of  imprisonment"  refers  only  to  the 
portion  that  was  not  suspended. 

(c)  Sentences  Counted  and  Excluded 
Senrences  for  all  felony  offenses  are 

counted.  Sentences  for  misdemeanor 
and  petty  offenses  are  counted,  except 
as  follows: 

(1)  Sentences  for  the  following  prior 
offenses  and  offenses  similar  to  them, 
by  whatever  name  they  are  known,  are 
counted  only  if  (A)  the  sentence  was  a 
term  of  probation  of  at  least  one  year  or 
a  term  of  imprisonment  of  at  least  thirty 
days,  or  (B)  the  prior  offense  was  similar 
to  an  instant  offense: 
Contempt  of  court 
Disorderly  conduct  or  disturbing  the 

peace 
Driving  without  a  license  or  with  a 

revoked  or  suspended  license 
False  information  to  a  police  ofHcer 
Fish  and  game  violations 
Gambling 

Hindering  or  failure  to  obey  a  police 
officer 

Leaving  the  scene  of  an  accident 

Local  ordinance  violations 

Non-support 

Prostitution 

Resisting  arrest 

Trespassing 

(2)  Sentences  for  the  following  prior 

offenses  and  offenses  similar  to  them, 

by  whatever  name  they  are  known,  are 

never  counted: 

Hitchhiking 

Juvenile  status  offenses  and  truancy 

Loitering 

Minor  traffic  infractions 

Public  intoxication 

Vagrancy 
(d)  Offenses  Committed  Prior  to  Age 

Eighteen 
(I)  If  the  defendant  was  convicted  as 

an  adult  and  received  a  sentence  of 

imprisonment  exceeding  one  year  and 


one  month,  add  3  points  under 
§  4Al.l(a)  for  eachsuch  sentence. 
(2)  In  any  other  case, 

(A)  Add  2  points  under  §  4Al.l(b)  for 
each  adult  or  Juvenile  sentence  to 
confinement  of  at  least  sixty  days  if  the 
defendant  was  released  from  such 
confinement  witbiti  five  years  of  his 
commencement  of  the  instant  offense; 

(B)  Add  1  point  under  §  4Al,l(c)  for 
each  adult  or  juvenile  sentence  imposed 
within  five  years  of  the  defendant's 
commencement  of  the  instant  offense 
not  covered  in  (A). 

(e)  Applicable  Time  Period 

(1)  Any  prior  sentence  of 
imprisonment  exceeding  one  year  and 
one  month  that  was  imposed  within 
fifteen  years  of  the  defendant's 
commencement  of  the  instant  offense  is 
counted.  Also  count  any  prior  sentence 
of  imprisonment  exceeding  one  year  and 
one  month  that  resulted  in  the 
defendant's  incarceration  during  any 
part  of  such  fifteen-year  period. 

(2)  Any  other  prior  sentence  that  was 
imposed  within  ten  years  of  the 
defendant's  commencement  of  the 
instant  offense  is  counted. 

(3)  Any  prior  sentence  not  within  the 
time  periods  specified  above  is  not 
counted. 

(f)  Diversionary  Dispositions 
Diversion  from  the  judicial  process 

without  a  finding  of  guilt  (e.g.,  deferred 
prosecution)  is  not  counted.  A 
diversionary  disposition  resulting  from  a 
finding  or  admission  of  guilt  in  a  judicial 
proceeding  is  counted  as  a  sentence 
under  §  4Al.l(c)  even  if  a  conviction  is 
not  formally  entered,  except  that 
diversion  from  juvenile  court  is  not 
counted. 

(g)  Military  Sentences 
Sentences  resulting  from  military 

offenses  are  counted  if  imposed  by  a 
general  or  special  court  martial. 
Sentences  imposed  by  a  summary  court 
martial  or  Article  15  proceeding  are  not 
counted. 

(h)  Foreign  Sentences 

Sentences  resulting  from  foreign 
convictions  are  not  counted,  but  may  be 
considered  under  §  4A1.3  (Adequacy  of 
Criminal  History  Category). 

(i)  Tribal  Court  Sentences 

Sentences  resulting  from  tribal  court 
convictions  are  not  counted,  but  may  be 
considered  under  §  4A1.3  (Adequacy  of 
Criminal  History  Category). 

(j)  Expunged  Convictions 

Sentences  for  expunged  convictions 
are  not  counted,  but  may  be  considered 
under  §  4A1.3  (Adequacy  of  Criminal 
History  Category). 

(k)  Revocations  of  Probation.  Parole, 
Mandatory  Release,  or  Supervised 
Release 


(1)  In  the  case  of  a  prior  revocation  of 
probation,  parole,  supervised  release, 
special  parole,  or  mandatory  release, 
add  the  original  term  of  imprisonment  to 
any  term  of  imprisonment  imposed  upon 
revocation.  The  resulting  total  is  used  to 
compute  the  criminal  history  points  for 

§  4A2.1  (a),  (b),  or  (c).  as  applicable. 

(2)  Revocation  of  probation,  parole, 
supervised  release,  special  parole,  or 
mandatory  release  may  affect  the  points 
for  §  4Al.l(e)  in  respect  to  the  recency 
of  last  release  from  confinement.  It  may 
also  affect  the  time  period  under  which 
certain  sentences  are  counted  as 
provided  in  §  4A2.2(e)(l). 

Commentary 

Application  Notes: 

1.  Prior  Sentences.  "Prior  sentence"  means 
a  sentence  imposed  prior  to  sentencing  on  the 
instant  offense,  other  than  a  sentence  for 
conduct  that  is  part  of  the  instant  offense.  See 
§  4Al.2(a).  A  sentence  imposed  after  the 
defendant's  commencement  of  the  instant 
offense,  but  prior  to  sentencing  on  the  instant 
offense,  is  a  prior  sentence  if  it  was  for 
conduct  other  than  conduct  that  was  part  of 
the  instant  offense. 

2.  Sentences  of  Imprisonment.  To  qualify  as 
a  sentence  of  imprisonment,  the  defendant 
must  have  actually  served  a  period  of 
imprisonment  on  such  sentence  (or,  if  the 
defendant  escaped,  would  have  served  time). 
See  §§  4A1.2  (a)(3)  and  (b)(2).  For  the 
purposes  of  applying  §  4A1.1  (a),  (b).  or  (c), 
the  length  of  a  sentence  of  imprisonment  is 
the  slated  maximum.  That  is.  criminal  history 
points  are  based  on  the  sentence  pronounced, 
not  the  length  of  time  actually  served.  See 

i  4Al.2(b)(l)  and  (2).  A  sentence  of  probation 
is  to  be  treated  as  a  sentence  under 
9  4Al.l(c)  unless  a  condition  of  probation 
requiring  imprisonment  of  at  least  sixty  days 
was  imposed. 

3.  Related  Cases.  Cases  are  considered 
related  if  they  (1)  occurred  on  a  single 
occasion,  (2)  were  part  of  a  single  common 
scheme  or  plan,  or  (3)  were  consolidated  for 
trial  or  sentencing.  The  court  should  be 
aware  that  there  may  be  instances  in  which 
this  definition  is  overly  broad  and  will  result 
in  a  criminal  history  score  that 
underrcpresents  the  seriousness  of  the 
defendant's  criminal  history  and  the  danger 
that  he  presents  to  the  public.  For  example,  if 
the  defendant  commits  a  number  of  offenses 
on  independent  occasions  separated  by 
arrests,  and  the  resulting  criminal  cases  are 
consolidated  and  result  in  a  combined 
sentence  of  eight  years,  counting  merely  three 
points  for  this  factor  will  not  adequately 
reflect  either  the  seriousness  of  the 
defendant's  criminal  history  or  the  frequency 
with  which  he  commits  crimes.  In  such 
circumstances,  the  court  should  consider 
whether  departure  is  warranted.  See  9  4A1.3. 

4.  Sentences  Imposed  in  the  Alternative.  A 
sentences  which  specifies  a  fine  or  other  non- 
incarcerative  disposition  as  an  alternative  to 
a  term  of  imprisonment  (e.g.,  $1,000  fine  or 
ninety  days'  imprisonment)  is  treated  as  a 
non-imprisonment  sentence. 

5.  Sentences  for  Driving  While  Intoxicated 
or  Under  the  Influence.  Convictions  for 


driving  while  intoxicated  or  under  the 
influence  (and  similar  offenses  by  whatever 
name  they  are  known)  are  counted.  Such 
offenses  are  not  minor  traffic  infractions 
within  the  meaning  of  9  4Al.2(c). 

6.  Invalid  Convictions.  Sentences  resulting 
from  convictions  that  have  been  reversed  or 
vacated  because  of  errors  of  law,  or  because 
of  subsequently-discovered  evidence 
exonerating  the  defendant,  are  not  to  be 
counted.  Any  other  sentence  resulting  in  a 
valid  conviction  is  to  be  counted  in  the 
criminal  history  score.  Convictions  which  the 
defendant  shows  to  have  been 
constitutionally  invalid  may  not  be  counted 
in  the  criminal  history  score.  Also,  if  to  count 
an  uncounseled  misdemeanor  conviction 
would  result  in  the  imposition  of  a  sentence 
of  imprisonment  under  circumstances  that 
would  violate  the  United  States  Constitution, 
then  such  conviction  shall  not  be  counted  in 
the  criminal  history  score.  Nonetheless,  any 
conviction  that  is  not  counted  in  the  criminal 
history  score  may  be  considered  pursuant  to 

9  4A1.3  if  it  provides  reliable  evidence  of  past 
criminal  activity. 

7.  Offenses  Committed  Prior  to  Age 
Eighteen.  Section  4A1.2(d)  covers  offenses 
committed  prior  to  age  eighteen.  Attempting 
to  count  every  juvenile  adjudication  would 
have  the  potential  for  creating  large 
disparities  due  to  the  differential  availability 
of  records.  Therefore,  for  offenses  committed 
prior  to  age  eighteen,  only  those  that  resulted 
in  adult  sentences  of  imprisonment  exceeding 
one  year  and  one  month,  or  resulted  in 
imposition  of  an  adult  or  juvenile  sentence  or 
release  from  confinement  on  that  sentence 
within  five  years  of  the  defendant's 
commencement  of  the  instant  offense  are 
counted.  To  avoid  disparities  from 
jurisdiction  to  jurisdiction  in  the  age  at  which 
a  defendant  is  considered  a  "juvenile,"  this 
provision  applies  to  all  offenses  committed 
prior  to  age  eighteen. 

8.  Applicable  Time  Period.  Section  4Al.2(e) 
establishes  the  time  period  within  which 
prior  sentences  are  counted.  If  the 
government  is  able  to  show  that  a  sentence 
imposed  outside  this  time  period  is  evidence 
of  similar  misconduct  or  the  defendant's 
receipt  of  a  substantial  portion  of  income 
from  criminal  livelihood,  the  court  may 
consider  this  information  in  determining 
whether  to  depart  and  sentence  above  the 
applicable  guideline  range. 

9.  Diversionary  Dispositions.  Section 
4A1.2(f)  requires  counting  prior  adult 
diversionary  dispositions  if  they  involved  a 
judicial  determination  of  guilt  or  an 
admission  of  guilt  in  open  court.  This  reflects 
a  policy  that  defendants  who  receive  the 
benefit  of  a  rehabilitative  sentence  and 
continue  to  commit  crimes  should  not  be 
treated  with  further  leniency. 

10.  Convictions  Set  Aside  or  Defendant 
Pardoned.  A  number  of  jurisdictions  have 
various  procedures  pursuant  to  which 
previous  convictions  may  be  set  aside  or  the 
defendant  may  be  pardoned  for  reasons 
unrelated  to  innocence  or  errors  of  law,  e.g., 
in  order  to  restore  civil  rights  or  to  remove 
the  stigma  associated  with  a  criminal 
conviction.  Sentences  resulting  from  such 
convictions  are  to  be  counted.  However. 
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expunged  convictions  are  not  counted. 
§  4Al.2(j). 

11.  Revocations  to  be  Considered.  Section 
4A1.2(k)  covers  revocations  of  probation  and 
oiher  conditional  sentences  where  the 
original  term  of  imprisonment  imposed,  if 
any,  did  not  exceed  one  year  and  one  month. 
Rather  than  count  the  original  sentence  and 
the  resentence  after  revocation  as  separate 
senlences.  the  sentence  given  upon 
revocation  should  be  added  to  the  original 
sentence  of  imprisonment,  if  any,  and  the 
total  should  be  counted  as  if  it  were  one 
sentence.  By  this  approach,  no  more  than 
three  points  will  be  assessed  for  a  single 
conviction,  even  if  probation  or  conditional 
release  was  subsequently  revoked.  If  the 
sentence  originally  imposed,  the  sentence 
imposed  upon  revocation,  or  the  total  of  both 
sentences  exceeded  one  year  and  one  month, 
the  maximum  three  points  would  be  assigned. 
If,  however,  at  the  time  of  revocation  another 
sentence  was  imposed  for  a  new  criminal 
conviction,  that  conviction  would  be 
computed  separately  from  the  sentence 
imposed  for  the  revocation. 

§  4A13.  Adequacy  of  Criminal  History 
Category  (Policy  Statement) 

If  reliable  information  indicates  tiiat 
the  criminal  history  category  does  not 
adequately  reflect  the  seriousness  of  the 
defendant's  past  criminal  conduct  or  the 
lilielihood  that  the  defendant  will 
commit  other  crimes,  the  court  may 
consider  imposing  a  sentence  departing 
from  the  otherwise  applicable  guideline 
range.  Such  information  may  include, 
but  is  not  limited  to,  information 


concerning: 

(a)  Prior  sentence(s)  not  used  in 
computing  the  criminal  history  category 
(e.g.,  sentences  for  foreign  and  tribal 
offenses); 

(b)  Prior  sentence(s)  of  substantially 
more  than  one  year  imposed  as  a  result 
of  independent  crimes  committed  on 
different  occasions: 

(c)  Prior  similar  misconduct 
established  by  a  civil  adjudication  or  by 
a  failure  to  comply  with  an  I 
administrative  order;  ' 

(d)  Whether  the  defendant  was 
pending  trial,  sentencing,  or  appeal  on 
another  charge  at  the  time  of  the  instant 
offense; 

(e)  Prior  similar  adult  criminal 
conduct  not  resulting  in  a  criminal 
conviction. 

A  departure  under  this  provision  is 
warranted  when  the  criminal  history 
category  significantly  under-represents 
the  seriousness  of  the  defendant's 
criminal  history  or  the  iiitelihood  that 
the  defendant  will  commit  further 
crimes.  Examples  might  include  the  case 
of  a  defendant  who  (1)  had  several  ' 
previous  foreign  sentences  for  serious 
offenses,  (2)  had  received  a  prior 
consolidated  sentence  ef  ten  years  for  a 
series  of  serious  assaults,  (3)  had  a 


similar  instance  of  large  scale  fraudulent 
misconduct  established  by  an 
adjudication  in  a  Securities  and 
Exchange  Commission  enforcement 
proceeding.  (4)  committed  the  instant 
offense  while  on  bail  or  pretrial  release 
for  another  serious  offense  or  (5)  for 
appropriate  reasons,  such  as 
cooperation  in  the  prosecution  of  other 
defendants,  had  previously  received  an  ' 
extremely  lenient  sentence  for  a  serious 
offense.  The  court  may,  after  a  review  of 
all  the  relevant  information,  conclude 
that  the  defendant's  criminal  history 
was  significantly  more  serious  than  that 
of  most  defendants  in  the  same  criminal 
history  category,  and  therefore  consider 
an  upward  departure  from  the 
guidelines.  However,  a  prior  arrest 
record  itself  shall  not  be  considered 
under  §  4A1.3. 

There  may  be  cases  where  the  court 
concludes  that  a  defendant's  criminal 
history  category  significantly  over- 
represents  the  seriousness  of  a 
defendant's  criminal  history  or  the 
likelihood  that  the  defendant  will 
commit  further  crimes.  An  example 
might  include  the  case  of  a  defendant 
with  two  minor  misdemeanor 
convictions  close  to  ten  years  prior  to 
the  instant  offense  and  no  other 
evidence  of  prior  criminal  behavior  in 
the  intervening  period.  The  court  may 
conclude  that  the  defendant's  criminal 
history  was  significantly  less  serious 
than  that  of  most  defendants  in  the 
same  criminal  history  category 
(Category  II),  and  therefore  consider  a 
downward  departure  from  the 
guidelines. 

In  considering  a  departure  under  this 
provision,  the  Commission  intends  that 
the  court  use,  as  a  reference,  the 
guideline  range  for  a  defendant  with  a 
higher  or  lower  criminal  history 
category,  as  applicable.  For  example,  if 
the  court  concludes  that  the  defendant's 
criminal  history  category  of  III 
significantly  under-represents  the 
seriousness  of  the  defendant's  criminal 
history,  and  that  the  seriousness  of  the 
defendant's  criminal  history  most 
closely  resembles  that  of  most 
defendants  with  a  Category  IV  criminal 
history,  the  court  should  look  to  the 
guideline  range  specified  for  a  defendant 
with  a  Category  IV  criminal  history  to 
guide  its  departure.  The  Commission 
contemplates  that  there  may,  on 
occasion,  be  a  case  of  an  egregious, 
serious  criminal  record  in  which  even 
the  guideline  range  for  a  Category  VI 
criminal  history  is  not  adequate  to 
reflect  the  seriousness  of  the 
defendant's  criminal  history.  In  such  a 
case,  a  decision  above  the  guidehne 
range  for  a  defendant  with  a  Category 
VI  criminal  history  may  be  warranted. 


However,  this  provision  is  not 
symmetrical,  liie  lower  limit  of  the 
range  for  a  Category  I  criminal  history  is 
set  for  a  first  offender  with  the  lowest 
risk  of  recidivism.  Therefore,  a 
departure  below  the  lower  limit  of  the 
guideline  range  for  a  Category  I  criminal 
history  on  the  basis  of  the  adequacy  of 
criminal  history  cannot  be  appropriate. 

Commentary 

Background:  This  policy  statement 
recognizes  that  the  criminal  history  score  is 
unlikely  to  take  into  account  all  the 
variations  in  the  seriousness  of  criminal 
history  that  may  occur.  For  example,  a 
defendant  with  an  extensive  record  of 
serious,  assaultive  conduct  who  had  received 
what  might  now  be  considered  extremely 
lenient  treatment  in  the  past  might  have  the 
same  criminal  history  category  as  a 
defendant  who  had  a  record  of  less  serious 
conduct.  Yet,  the  first  defendant's  criminal 
history  clearly  may  be  more  serious.  This 
may  be  particularly  true  in  the  case  of 
younger  defendants  (e.g..  defendants  in  their 
early  twenties  or  younger)  who  are  more 
likely  to  have  received  repeated  lenient 
treatment,  yet  who  may  actually  pose  a 
greater  risk  of  serious  recidivism  than  older 
defendants.  This  policy  statement  authorizes 
the  consideration  of  a  departure  from  the 
guidelines  in  the  limited  circumstances  where 
reliable  information  indicates  that  the 
criminal  history  category  does  not  adequately 
reflect  the  seriousness  of  the  defendant's 
criminal  history  or  likelihood  of  recidivism, 
and  provides  guidance  for  the  consideration 
of  such  departures. 

Part  B — Career  Offenders  and  Criminal 
Livelihood 

§  4B1.1.  Career  Offender 

A  defendant  is  a  career  offender  if  (1) 
the  defendant  was  at  least  eighteen 
years  old  at  the  time  of  the  instant 
offense,  (2)  the  instant  offense  is  a  crime 
of  violence  or  trafficking  in  a  controlled 
substance,  and  (3)  the  defendant  has  at 
least  two  prior  felony  convictions  of 
either  a  crime  of  violence  or  a  controlled 
substance  offense.  If  the  offense  level 
for  a  career  criminal  from  the  table 
below  is  greater  than  the  offense  level 
otherwise  applicable,  the  offense  level 
from  the  table  below  shall  apply.  A 
career  offender's  criminal  history 
category  in  every  case  shall  be  Category 
VI. 

Of- 
fense 
level 


Offense  statutory  maximum 


Commentary 

Application  Note: 

1.  "Crime  of  violence,"  "controlled 
substance  offense,"  and  "felony  conviction" 
are  defined  in  S  4B1.2. 

Background:  28  U.S.C.  994(h]  mandates  that 
the  Commission  assue  that  certain  "career" 
offenders,  as  defined  in  the  statute,  receive  a 
sentence  of  imprisonment  "at  or  near  the 
maximum  term  authorized."  Section  4B1.1 
implements  this  mandate.  The  legislative 
history  of  this  provision  suggests  that  the 
phrase  "maximum  term  authorized"  should 
be  construed  as  the  maximum  term 
authorized  by  statute.  See  S.  Rep.  9B-225, 
98th  Cong.,  l8t  Ses>.  175  (1983).  128  Cong. 
Rec.  12792, 97th  Cong..  2d  Sess.  (1982) 
("Career  Criminals"  amendment  No.  13  by 
Senator  Kennedy),  12796  (explanation  of 
amendment),  and  12798  (remarks  by  Senator 
Kennedy). 

The  guideline  levels  for  career  offenders 
were  established  by  using  the  statutory 
maximum  for  the  offense  of  conviction  to 
determine  the  class  of  felony  provided  in  18 
U.S.C.  S559.  Then  the  maximum  authwized 
sentence  of  imprisonment  for  each  class  of 
felony  was  determined  as  provided  by  18 
U.S.C.  3581.  A  guideline  range  for  each  class 
of  felony  was  then  chosen  so  that  the 
maximuffl  of  the  guideline  range  was  at  or 
near  the  maximum  provided  in  18  U.S.C.  3581. 

§4B1JS.  Definitions 

(1)  The  term  "crime  of  violence"  as 
used  in  this  provision  is  defined  under 
18  U.S.C.  16. 

(2)  The  term  "controlled  substance 
offense"  as  used  in  this  provision  means 
an  offense  identified  in  21  U.S.C.  841, 
952(a).  955.  955a.  959: 405B  and  416  of 
the  Controlled  Substance  Act  as 
atn«nded  in  1966,  and  similar  offenses. 

(3)  The  term  "two  prior  felony 
convictions"  means  (1)  the  defendant 
committed  the  instant  offense 
subsequent  to  sustaining  at  least  two 
felony  convictions  for  either  a  crime  of 
violence  or  a  controlled  substance 
offense  (i.e.,  two  crimes  of  violence,  two 
controlled  substance  offenses,  or  one 

crime  of  violence  and  one  controlled 
substance  offense),  and  (2)  the 
sentences  for  at  least  two  of  the 
aforementioned  felony  convictions  are 
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counted  separately  under  the  provisions 
of  Part  A  of  this  Chapter.  The  date  that  a 
defendant  sustained  a  conviction  shall 
be  the  date  the  judgment  of  conviction 
was  entered. 

Commentary 

Application  Notes: 

1.  "Crime  of  violence"  is  defined  in  18 
U.S.C.  16  to  mean  an  offense  that  has  as  an 
element  the  use.  attempted  use.  or  threatened 
use  of  physical  force  against  the  person  or 
property  of  another,  or  any  other  offense  that 
is  a  felony  and  that  by  its  nature  involves  a 
substantial  risk  that  physical  force  against 
the  person  or  property  of  another  may  be 
used  in  committing  the  offense.  The 
Commission  interprets  this  as  follows: 
murder,  manslaughter,  kidnapping, 
aggravated  assault,  extortionate  extension  of 
credit,  forcible  sex  offenses,  arson,  or 
robbery  are  covered  by  this  provision.  Other 
offenses  are  covered  only  if  the  conduct  for 
which  the  defendant  was  specifically 
convicted  meets  the  above  definition.  For 
example,  conviction  for  an  escape 
accomplished  by  force  or  threat  of  injury 
would  be  covered;  conviction  for  an  escape 
by  stealth  would  not  be  covered.  Conviction 
for  burglary  of  a  dwelling  would  be  covered: 
conviction  for  burglary  of  other  structures 
would  not  be  covered. 

2.  "Controlled  substance  offense"  means 
any  of  the  federal  offenses  identified  in  the 
statutes  referenced  in  {  4B1.2.  or 
substantially  equivalent  state  offenses.  These 
offenses  include  manufacturing,  distributing, 
dispensing,  or  possessing  with  intent  to 
manufacture,  distribute,  or  dispense,  a 
controlled  substance  (or  a  counterfeit 
substance).  This  definition  also  includes 
aiding  and  abetting,  conspiring,  or  attempting 
to  commit  such  offenses,  and  other  offenses 
that  are  substantially  equivalent  to  the 
offenses  hsfed. 

3.  "Felony  conviction"  means  a  prior  adult 
federal  or  state  conviction  for  an  offense 
punishable  by  death  or  imprisonment  for  a 
term  exceeding  one  year,  regardless  of 
whether  such  offense  is  specifically 
designated  as  a  felony  and  regardless  of  the 
actual  sentence  imposed. 

4.  The  provisions  of  S  4Al.2(e)  (Applicable 
Time  Period).  $  4Al.2(h)  (Foreign  Sentences), 
and  S  4A1.2(j)  (Expunged  Convictions)  are 
applicable  to  the  counting  of  convictions 
under  J  4B1.1.  Also  applicable  is  the 
Commentary  to  {  4A1.2  pertaining  to  invalid 
convictions. 


Sentencing  Tabi^ 
CCriminat  H«sto(y  Category] 


§  4B1.3.  Criminal  Livelihood 

If  the  defendant  committed  an  offense 
as  part  of  a  pattern  of  criminal  conduct 
from  which  he  derived  a  substantial 
portion  of  his  income,  his  offense  level 
shall  be  not  less  than  13.  In  no  such  case 
will  the  defendant  be  eligible  for  a       **s. 
sentence  of  probation.  ^ 

Commentary 

2lApplication  Note: 

1.  "Pattern  of  criminal  conduct"  means 
planned  criminal  acts  occurring  over  a 
substantial  period  of  time.  Such  acts  may 
involve  a  single  course  of  conduct  (e.g.,  an 
ongoing  fraudulent  scheme)  or  may  involve 
independent  offenses  (e.g.,  a  number  of 
burglaries  or  robberies,  or  both).  This 
guideline  is  not  intended  to  apply  to^inor  or 
petty  offenses. 

Background:  Section  481.3  implements  28 
U.S.C.  994(iK2)  which  directs  the  Commission 
to  ensure  that  the  guidelines  specify  a 
"substantial  term  of  imprisonment"  for  a 
defendant  who  committed  that  offense  as 
pari  of  a  pattern  of  criminal  conduct  from 
which  he  derived  a  substantial  proportion  of 
his  income.  Under  this  provision,  the  offense 
level  is  raised  to  13.  if  it  is  not  already  13  or 
greater. 

CHAPTER  FWE— DETERMINING  THE 
SENTENCE 

Introductory  Commentary 

For  ceriain  categories  of  offenses  and 
offenders,  the  guidelines  permit  the  court  to 
impose  either  imprisonment  or  some  other 
sanction  or  combination  of  sanctions.  In 
determining  the  type  of  sentence  to  impose, 
the  sentencing  judge  should  consider  the 
nature  and  seriousness  of  the  conduct,  the 
statutory  purposes  of  sentencing,  and  the 
pertinent  offender  characteristics.  A  sentence 
is  within  the  guidelines  if  it  complies  with 
each  applicable  section  of  (his  chapter.  The 
court  should  impose  a  sentence  sufficient,  but 
not  greater  than  necessary,  to  comply  with 
the  statutory  purposes  of  sentencing.  18 
U.S.C.  35S3(a). 

Part  A — Sentencing  Table 

The  Sentencing  Table  used  to 
determine  the  guideline  range  follows: 


(A)  Life ™ -.: 37' 

(B)  20  years  or  more ~.  34 

(C)  10  years  or  more,  tuit  less  than 

20  years - - 28 

(D)  5  years  or  more,  but  less  than 

10  years 19 

(E)  More  than  1  year,  Init  less  than 

5  years - — 12 

(F)  1  year  or  less 4 


Offense  level 

1 

n 

III 

IV 

V 

VI 

Oorl 

2or3 

4.5,6 

7.8,9 

10,  11,  12 

13  or  more 

1„.. 

2.... 
3.... 

.»«..• •.....«....«„„„,«„„« -^TW.T.. , ,.1J1_ 

Otol 
0to2 
OtoS 
0to4 
OtoS 

0to2 
0to3 
0to4 
OtoS 
0to6 

0to3 
0to4 
0to5 
0to6 
1  to? 

0to4 
OtoS 
OtoS 
2to8 
4  to  10 

OtoS 

Oto« 

2to8 

4  to  10 

6  to  12 

0to6. 

1  to?. 

3  to  9. 
6  to  12. 
910  15. 

4.... 

5™. 

_ _ 
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Sentencing  Table— Continued 
[Criminal  History  Category] 


1 

II 

III 

IV 

V 

VI 

Offense  level 

Oorl 

2  or  3 

4.5.6 

7.8.9 

10.11.12 

13  or  more 

6 „ 

Oto6 

1  to  7 

2  to  8 
4  to  10 
6  to  12 
8  to  14 

10  to  16 

12  to  18 

15  to  21 

18  to  24 

21  to  27 

24  to  30 

27  to  33 

30  to  37 

33  to  41 

37  to  46 

41  to  51 

46  to  57 

51  to  63 

57  to  71 

63  to  78 

70  to  87 

78  to  97 

87  to  108 

97  to  121 

108  to  135 

121  to  151 

135  to  168 

151  to  188 

168  to  210 

188  to  235 

210  to  262 

235  to  293 

262  to  327 

292  to  365 

324  to  405 

360  to  life 

Life 

1  to  7 

2  to  8 
4  to  10 
6  to  12 
8  to  14 

1C  to  16 

1210  18 

15  to  21 

18  to  24 

21  to  27 

24  to  30 

27  to  33 

30  to  37 

33  to  41 

37  to  46 

41  to  51 

46  to  57 

51  to  63 

57  to  71 

63  10  78 

70  to  87 

78  to  97 

67  to  108 

97  to  121 

108  to  135 

121  to  151 

135  to  168 

151  to  188 

168  to  210 

188  to  235 

210  to  262 

235  to  293 

262  to  327 

292  to  365 

324  to  405 

360  to  life 

360  to  life 

Life 

2  to  8 

4  to  10 

6  to  12 

8  to  14 

10  to  16 

12  to  18 

15  to  21 

18  to  24 

21  to  27 

24  to  30 

27  to  33 

30  to  37 

33  to  41 

37  to  46 

41  to  51 

4610  57 

51  to  63 

57  to  71 

6310  78 

70  to  87 

78  to  97 

87  to  108 

97  to  121 

108  to  135 

121  to  151 

135  to  168 

151  to  188 

168  to  210 

188  to  235 

21010  262 

235  to  293 

262  to  327 

292  to  365 

324  to  405 

360  to  life 

360  to  life 

360  to  life 

Life 

6  to  12 

810  14 

10  to  16 

12  to  18 

15  to  21 

18  to  24 

21  to  27 

24  to  30 

27  to  33 

30  to  37 

3310  41 

37  to  46 

41  to  51 

46  to  57 

51  to  63 

57  to  71 

6310  78 

70  to  87 

77  to  96 

84  to  105 

92  to  115 

100  to  125 

11010  137 

121  to  151 

13510  168 

151  to  188 

168  to  210 

188  to  235 

210  to  262 

235  to  293 

262  to  327 

292  to  365 

324  to  405 

360  to  life 

360  to  life 

360  to  life 

360  to  life 

Ufe 

9  to  15 

12  to  18 

1510  21 

18  to  24 

21  to  27 

24  to  30 

27  to  33 

30  to  37 

33  to  41 

37  to  46 

41  to  51 

46  to  57 

51  to  63 

57  to  71 

63  to  78 

70  to  87 

77  to  96 

84  to  105 

92  to  115 

100  to  125 

11010  137 

12010  150 

130  to  162 

14010  175 

151  to  188 

168  to  210 

188  to  235 

210  to  262 

235  to  293 

262  to  327 

292  to  365 

324  to  405 

360  to  life 

360  to  life 

360  to  life 

360  to  life 

360  to  life 

Life 

12  to  18. 

7                     , 

1510  21. 

8                        

18  to  24. 

9 

21  to  27. 

10                                i 

24  to  30. 

11             

27  to  33. 

12                   

30  to  37. 

13                      

33  10  41. 

14                   , 

37  to  46. 

15                                ^ „ 

41  to  51. 

16 , 

17             J. 

46  to  57. 
51  to  63. 

18    ^ 

5710  71. 

19           1 

63  to  78. 

20                        1 

70  to  87. 

21                                    

77  to  96. 

22                               i 

84  to  105. 

23                                 J. 

92  to  115. 

24          * 

100  to  125. 

25        .:...:..::...: I 

11010  137. 

26                   ^ 

12010  150. 

27 , 

130  to  162. 

28                     

140  to  175. 

29 1 

151  to  188. 

30              1 - - 

168  to  210. 

31 

188  to  235. 

32 

I. 

210  to  262. 

33                        

235  to  293. 

34 

262  to  327. 

35 

292  to  365. 

36 

324  to  405. 

37 

360  to  life. 

38 

360  to  life. 

39 i 

360  to  life. 

40 

360  to  life. 

41 

360  to  life. 

42 

43 



360  to  life. 
Ufe. 

Commentary  to  Sentencing  Table 

Application  Notes: 

1.  The  Offense  Level  (1^3)  forms  the 
vertical  axis  of  the  Sentencing  Table.  The 
Criminal  History  Category  (i-VI)  formt  the 
horizontal  axis  of  the  Table.  The  intersection 
of  the  Offense  Level  and  Criminal  History 
Category  displays  the  Guideline  Range  in 
months  of  imprisonment.  "Life"  means  life 
imprisonment.  For  example,  the  guideline 
range  applicable  to  a  defendant  with  an 
Offense  Level  of  15  and  a  Criminal  History 
Category  of  III  is  24-30  months  of 
imprisonment. 

2.  In  rare  cases,  a  total  ofTense  level  of  less 
than  1  or  more  than  43  may  result  from 
application  of  the  guidelines.  A  total  offense 
level  of  less  than  1  is  to  be  treated  as  an 
offense  level  of  1.  An  offense  level  of  more 
than  43  is  to  be  treated  as  an  offense  level  of 
43. 

3.  The  Criminal  History  Category  is 
determined  by  the  total  criminal  history 
points  from  Chapter  Four.  Part  A.  The  total 
criminal  history  points  associated  with  each 
Criminal  History  Category  are  shown  under 


each  Criminal  History  Category  in  the 
Sentencing  Table. 

Part  B — Probation 
Introductory  Commentary 

The  Comprehensive  Crime  Control  Act  of 
1984  makes  probation  a  sentence  in  and  of 
itself.  18  U.S.C.  3561.  Probation  may  be  used 
as  an  alternative  to  incarceration,  provided 
that  the  terms  and  conditions  of  probation 
can  be  fashioned  so  as  to  meet  fully  the 
statutory  purposes  of  sentencing,  including 
promoting  respect  for  law,  providing  just 
punishment  for  the  offense,  achieving  general 
deterrence,  and  protecting  the  public  from 
further  crimes  by  the  defendant. 

§  5B1.1.  Imposition  of  a  Term  of 
Probation 

(a)  Subject  to  the  statutory  restrictions 
in  subsection  (b)  below,  sentence  of 
probation  is  authorized: 

(1)  If  the  minimum  term  of 
imprisonment  in  the  range  specified  by 


the  Sentencing  Table  in  Part  A.  is  zero 
months; 

(2)  If  the  minimum  term  of 
imprisonment  specified  by  the 
Sentencing  Table  is  at  least  one  but  not 
more  than  six  months,  provided  that  the 
court  imposes  a  condition  or 
combination  of  conditions  requiring 
intermittent  confinement  or  community 
confinement  as  provided  in  §  5C2.1{c)(2) 
(Imposition  of  a  Term  of  Imprisonment). 

(b)  A  sentence  of  probation  may  not 
be  imposed  in  the  event: 

(1)  The  offense  of  conviction  is  a 
Class  A  or  B  felony,  18  U.S.C,  3561(a)(1): 

(2)  The  offense  of  conviction 
expressly  precludes  probation  as  a 
sentence.  IB  U.S.C.  3561(a)(2); 

(3)  The  defendant  is  sentenced  at  the 
same  time  to  a  sentence  of 
imprisonment  for  the  same  or  a  different 
offense.  18  U.S.C.  3561(a)(3l. 
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Commentwy 

Appfhxition  Notes: 

1.  Except  Mrhere  prohibited  by  statute  or  by 
the  ^jideline  applicable  to  the  offense  in 
Chapter  Two.  tiiie  ^ideiiiies  authorize,  but  do 
not  require,  a  sentence  of  probation  in  the 
following  circumstances: 

(a)  Where  the  minimum  term  of 
imprisonment  specified  in  the  guideline  range 
from  the  Sentencing  Table  is  zero  months.  In 
such  case,  a  condition  requiring  a  period  of 
community  confinement  or  intermittent 
confinement  may  be  imposed  but  is  not 
required. 

(b)  Where  the  minimum  term  of 
imprisonment  specified  in  the  guideUne  range 
from  the  Sentencing  Table  is  at  least  one  but 
not  more  than  six  months.  In  such  cases,  the 
oouft  may  impose  probation  only  if  it  imposes 
a  condition  or  oonbination  of  conditions 
requiring  a  period  of  community  confinement 
or  intermittent  coofinement  sufficient  to 
satisfy  the  minimum  term  of  imprisonment 
specified  in  the  guideline  range.  For  example, 
where  the  Offense  Level  is  8  and  the  Criminal 
History  Category  is  I,  the  guideline  range 
from  the  Sentencing  Table  is  2-8  months.  In 
such  case,  the  court  may  impose  a  sentence 
of  probation  only  if  it  imposes  a  condition  or 
conditions  requiring  at  least  two  months  of 
community  conTuiement  or  intermittent 
confinement,  or  a  combination  of  community 
confinement  and  intermittent  confinement 
totaling  at  least  two  months. 

2.  Where  the  minimum  term  of 
imprisonment  specified  in  the  guideline  range 
from  the  Sentencing  Table  is  more  than  six 
months,  the  guidelines  do  not  authorize  a 
sentence  of  probation.  See  {  5C2.1 
(Imposition  of  a  Term  of  Imprisormient). 

Background:  T^Hs  section  provides  for  the 
imposition  of  a  sentence  of  probation.  The 
court  may  sentence  a  defendant  to  a  term  of 
probation  in  any  case  unless  (1)  prohibited  by 
statute,  or  (2)  where  a  term  of  imprisonment 
is  required  under  5  5C2.1  (Imposition  of  a 
Term  of  Imprisonment).  Under  18  U.S.C. 
3561(a)(3),  the  Imposition  of  a  sentence  of 
probation  is  prohibited  where  the  defendant 
is  sentenced  at  the  same  time  to  a  sentence  of 
imprisonment  for  the  same  or  a  different 
offense.  Although  this  provision  has 
effectively  abolished  the  use  of  "split 
sentences"  imposable  pursuant  to  the  former 
18  U.S.C.  36S1,  the  drafters  of  the  Sentencing 
Reform  Act  noted  that  the  functional 
equivalent  of  the  split  sentence  could  be 
"achieved  by  a  more  direct  and  logically 
consistent  route"  by  providing  that  a 
defendant  serve  a  term  of  imprisonment 
followed  by  a  period  of  supervised  release. 
(S.  Rep.  No.  225, 98th  Cong.,  1st  Sess.  89). 
Subsection  5Bl.l(a)(5:)  provides  a  transition 
between  the  circumstances  under  which  a 
"straight"  probationary  term  is  authorized 
and  those  where  probation  is  prohibited.. 

§  5B1.2.  Term  of  Probation 

(a)  When  probation  is  imposed,  the 
term  shall  be: 

(1)  At  least  one  year  but  not  more 
than  five  years  if  the  offense  level  is  6  or 
greater; 

(2)  No  more  than  three  years  in  any 
other  case. 


Commenlacy 

Background:  This  section  governs  the 
length  of  a  term  of  probation.  Subject  to 
statutory  restrictions,  the  guidelines  provide 
that  a  term  of  probation  may  not  exceed 
three  years  if  the  offense  level  is  less  than  6. 
If  a  defendant  has  an  offense  level  of  6  or 
greater,  the  guidelines  provide  that  a  term  of 
probation  be  at  least  one  year  but  not  more 
than  five  years.  Although  some  distinction  in 
the  length  of  a  term  of  probation  is  warranted 
based  on  the  circumstances  of  the  case,  a 
term  of  probation  may  also  be  used  to 
enforce  conditions  such  as  fine  or  restitution 
payments,  or  attendance  in  a  program  of 
treatment  such  as  drug  rehabilitation.  Oftea 
it  may  not  be  possible  to  determine  the 
amount  of  time  required  for  the  satisfaction 
of  such  payments  or  programs  in  advance. 
This  issue  has  been  resolved  by  setting  forth 
two  broad  ranges  for  the  duration  of  a  term  of 
probation  depending  upon  the  offense  leveL 
Within  the  guidelines  set  forth  in  this  section, 
the  determination  of  the  length  of  a  term  of 
probation  is  within  the  discretion  of  the 
sentencing  judge. 

§  5B1.3.  Conditions  of  Probation 

(a)  If  a  term  of  probation  is  imposed, 
the  court  shall  impose  a  condition  that 
the  defendant  shall  not  commit  another 
federal,  state,  or  local  crime  during  the 
term  of  probation.  18  U3.C.  3S63(a)(l). 

(b)  The  court  may  impose  other 
conditions  that  (1)  are  reasonably 
related  to  the  nature  and  circumstances 
of  the  offense,  the  history  and 
characteristics  of  the  defendant  and  the 
purposes  of  sentencing  and  (2)  involve 
only  such  deprivations  of  liberty  or 
property  as  are  reasonably  necessary  to 
effect  the  purposes  of  sentencing.  18 
U.S.C  3563(b).  Recommended 
conditions  are  set  forth  in  §  5B1.4. 

(c)  If  a  term  of  probation  is  imposed 
for  a  felony,  the  court  shall  impose  at 
least  one  of  the  following  as  a  condition 
of  probation:  a  fine,  an  order  of 
restitution,  or  community  service.  18 
U.S.C.  3563(a)(2). 

(d)  Intermittent  confinement  (custody 
for  intervals  of  time)  may  be  ordered  as 
a  condition  of  probation  during  the  first 
year  of  probation.  18  U.S.C  3563(b){ll). 
Intermittent  confinement  shall  be 
credited  toward  the  guideline  term  of 
imprisonment  at  §  5C2.1  as  provided  in 
the  schedule  at  §  5C2.1(e). 

§  5B1.4.  Recommended  Conditions  of 
Probation  and  Supervised  Release 
(Policy  Statement) 

(a)  The  following  "standard" 
conditions  (1-13)  are  generally 
recommended  for  both  probation  and 
supervised  release: 

(1)  The  defendant  shall  not  leave  the 
judicial  district  or  other  specified 
geographic  area  without  the  permission 
of  the  court  or  probation  officer; 

(2)  The  defendant  shall  report  to  the 
probation  officer  as  directed  by  the 


court  or  probation  officer  and  shall 
submit  a  truthful  and  complete  written 
report  within  the  first  five  days  of  each 
month; 

(3)  The  defendant  shall  answer 
truthfully  all  inquiries  by  the  probation 
officer  and  follow  the  instructions  of  the 
probation  oHicen 

(4)  The  defendant  shall  support  his 
dependents  and  meet  other  family 
responsibilities: 

(5)  The  defendant  shall  work  regularly 
at  a  lawful  occupation  unless  excused 
by  the  probation  officer  for  schooling, 
training,  or  other  acceptable  reasons; 

(6)  The  defendant  shall  notify  the 
probation  officer  within  seventy-two 
hours  of  any  change  in  residence  or 
employment; 

(7)  The  defendant  shall  refrain  from 
excessive  use  of  alcohol  and  shall  not 
purchase,  possess,  use,  distribute,  or 
administer  any  narcotic  or  other 
controlled  substance,  or  any 
paraphernalia  related  to  such 
substances,  except  as  prescribed  by  a 
physician; 

(8)  The  defendant  shall  not  frequent 
places  where  controlled  substances  are 
illegally  sold,  used,  distributed,  or 
administered,  or  other  places  specified 
by  the  court; 

(9)  The  defendant  shall  not  associate 
with  any  persons  engaged  in  criminal 
activity,  and  shall  not  associate  with 
any  person  convicted  of  a  felony  unless 
granted  permission  to  do  so  by  the 
probation  officer; 

(10)  The  defendant  shall  permit  a 
probation  officer  to  visit  him  at  any  time 
at  home  or  elsewhere  and  shall  permit 
confiscation  of  any  contraband 
observed  in  plain  view  by  the  probation 
officer 

(11)  The  defendant  shall  notify  the 
probation  officer  within  seventy-two 
hours  of  being  arrested  or  questioned  by 
a  law  enforcement  officer 

(12)  The  defendant  shall  not  enter  into 
any  agreement  to  act  as  an  informer  or  a 
special  agent  of  a  law  enforcement 
agency  without  the  permission  of  the 
court; 

(13)  As  directed  by  the  probation 
officer,  the  defendant  shall  notify  third 
parties  of  risks  that  may  be  occasioned 
by  the  defendant's  criminal  record  or 
personal  history  or  characteristics,  and 
shall  permit  the  probation  officer  to 
make  such  notifications  and  to  confirm 
the  defendant's  compliance  with  such 
notification  requirement. 

(b)  The  following  "special"  conditions 
of  probation  and  supervised  release  (14- 
24)  are  either  recommended  or  required 
by  law  under  the  circumstances 
described,  or  may  be  appropriate  in  a 
particular  case: 
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(14)  Possession  of  Weapons. 
If  the  instant  conviction  is  for  a 

felony,  or  if  the  defendant  was 
previously  convicted  of  a  felony  or  used 
a  firearm  or  other  dangerous  weapon  in 
the  course  of  the  instant  offense,  it  is 
recommended  that  the  court  impose  a 
condition  prohibiting  the  defendant  from 
possessing  a  firearm  or  other  dangerous 
weapon. 

(15)  Restitution. 
if  the  court  imposes  an  order  of 

restitution,  it  is  recommended  that  the 
court  impose  a  condition  requiring  the 
defendant  to  make  payment  of 
restitution  or  adhere  to  a  court  ordered 
installment  schedule  for  payment  o 
restitution.  See  §  5E4.1  (Restitution 

(16)  Fines. 
If  the  court  imposes  a  fine,  it  is 

recommended  that  the  court  impost  a 
condition  requiring  the  defendant  to  pay 
the  fine  or  adhere  to  a  court  ordered 
installment  schedule  for  payment  of  the 
fine. 

(17)  Debt  Obligations. 

If  an  installment  schedule  of  payment 
of  restitution  or  fines  is  imposed,  it  is 
recommended  that  the  court  impose  a 
condition  prohibiting  the  defendant  from 
incurring  new  credit  charges  or  opening 
additional  lines  of  credit  without 
approval  of  the  probation  officer  unless 
the  defendant  is  in  compliance  with  the 
payment  schedule. 

(18)  Access  to  Financial  Information. 
If  the  court  imposes  an  order  of 

restitution,  forfeiture,  or  notice  to 
victims,  or  orders  the  defendant  to  pay  a 
fine,  it  is  recommended  that  the  court 
impose  a  condition  requiring  the 
defendant  to  provide  the  probation 
officer  access  to  any  requested  financial 
information. 

(19)  Community  Confinement. 
Residence  in  a  community  treatment 

center,  halfway  house  or  similar  facility 
may  be  imposed  as  a  condition  of 
probation  or  supervised  release.  See 
§  5F5.1  (Community  Confinement). 

(20)  Home  Detention. 

Home  detention  may  be  imposed  as  a 
condition  of  probation  or  supervised 
release.  See  §  5F5.2  (Home  Detention). 

(21)  Community  Service. 
Community  service  may  be  imposed 

as  a  condition  of  probation  or 
supervised  release.  See  §  5F5.3 
(Community  Service). 

(22)  Occupational  Restrictions. 
Occupational  restrictions  may  be 

imposed  as  a  condition  of  probation  or 
supervised  release.  See  §  5F5.5 
(Occupational  Restrictions). 

(23)  Substance  Abuse  Program 
Participation. 

If  the  court  has  reason  to  believe  that 
the  defendant  is  an  abuser  of  narcotics, 
other  controlled  substances  or  alcohol,  it 


is  recommended  that  the  court  impose  a 
condition  requiring  the  defendant  to 
participate  in  a  program  approved  by 
the  United  States  Probation  Office  for 
substance  abuse,  which  program  may 
include  testing  to  determine  whether  the 
defendant  has  reverted  to  the  use  of 
drugs  or  alcohol. 

(24)  Mental  Health  Program 
Participation. 

If  the  court  has  reason  to  believe  that 
the  defendant  is  in  need  of 
psychological  or  psychiatric  treatment, 
it  is  recommended  Oiat  the  court  impose 
a  condition  requiring  that  the  defendant 
participate  in  a  mental  health  program 
approved  by  the  United  States  Probation 
Office. 

Part  C — Imprisonment 

§  5C2.1.  Imposition  of  a  Term  of 
Imprisonment 

(a)  A  sentence  conforms  with  the 
guidelines  for  imprisonment  if  it  is 
within  the  minimum  and  maximum 
terms  of  the  guideline  range. 

(b)  If  the  minimum  term  of 
imprisonment  in  the  applicable  guideline 
range  in  the  Sentencing  Table  is  zero 
months,  a  sentence  of  imprisonment  is 
not  required,  unless  the  applicable 
guideline  in  Chapter  Two  expressly 
requires  such  a  term. 

(c)  If  the  minimum  term  of 
imprisonment  in  the  applicable  guideline 
range  in  the  Sentencing  Table  is  at  least 
one  but  not  more  than  six  months,  the 
minimum  term  may  be  satisfied  by  (1)  a 
sentence  of  imprisonment;  (2)  a  sentence 
of  probation  that  includes  a  condition  or 
combination  of  conditions  that 
substitute  intermittent  confinement  or 
community  confinement  for 
imprisonment  according  to  the  schedule 
in  §  5C2.1(e);  or  (3)  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  that 
substitutes  community  confinement 
according  to  the  schedule  in  §  5C2.1(e), 
provided  that  at  least  one-half  of  the 
minimum  term,  but  in  no  event  less  than 
one  month,  is  satisfied  by  imprisonment. 

(d)  If  the  minimum  term  of 
imprisonment  in  the  applicable  guideline 
range  in  the  Sentencing  Table  is  more 
than  six  months  but  not  more  than  ten 
months,  the  minimum  term  may  be 
satisfied  by  (1)  a  sentence  of 
imprisonment;  or  (2)  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  that 
substitutes  community  confinement 
according  to  the  schedule  in  §  5C2.1(e), 
provided  that  at  least  one-half  of  the 
minimum  term  is  satisfied  by 
imprisonment. 

(e)  Schedule  of  Substitute 
Punishments: 


(1)  Thirty  days  of  intermittent 
confinement  in  prison  or  jail  for  one 
month  of  imprisonment  (each  24  hours  of 
confinement  is  credited  as  one  day  of 
intermittent  confinement,  provided, 
however,  that  one  day  shall  be  credited 
for  any  calendar  day  during  which  the 
defendant  is  employed  in  the  community 
and  confined  during  all  remaining 
hours); 

(2)  One  month  of  community 
confinement  (residence  in  a  community 
treatment  center,  halfway  house,  or 
similar  residential  facility)  for  one 
month  of  imprisonment. 

(f)  If  the  minimum  term  of 
imprisoimient  in  the  applicable  guideline 
range  in  the  Sentencing  Table  is  more 
than  ten  months,  the  guidelines  require 
that  the  minimum  term  be  satisfied  by  a 
sentence  of  imprisonment. 

Commentary 

Application  Notes: 

1.  Subsection  5C2.1(a)  provides  that  a 
sentence  conforms  with  the  guidelines  for 
imprisonment  if  it  is  within  the  minimum  and 
maximum  terms  of  the  guideline  range 
specified  in  the  Sentencing  Table.  For 
example,  if  the  defendant  has  an  Offense 
Level  of  20  and  a  Criminal  History  Category 
of  I,  the  applicable  guideline  range  is  33-41 
months  of  imprisonment.  Therefore,  a 
sentence  of  imprisonment  of  at  least  thirty- 
three  months,  but  not  more  than  forty-one 
months,  is  within  the  applicable  guideline 
range. 

2.  Subsection  5C2.1{b)  provides  that  where 
the  minimum  term  of  imprisonment  specified 
in  the  guideline  range  from  the  Sentencing 
Table  is  zero  months,  the  court  is  not 
required  to  impose  a  sentence  of 
imprisonment  unless  a  sentence  of 
imprisonment  or  its  equivalent  is  specifically 
required  by  the  guideline  applicable  to  the 
offense.  Where  imprisonment  is  not  required, 
the  court  may,  for  example,  impose  a 
sentence  of  probation.  In  some  cases,  a  fine 
appropriately  may  be  imposed  as  the  sole 
sanction. 

3.  Subsection  5C2.1(c)  provides  that  where 
the  minimum  term  of  imprisonment  specified 
in  the  guideline  range  from  the  Sentencing 
Table  is  at  least  one  but  not  more  than  six 
months,  the  court  has  three  options: 

It  may  impose  a  sentence  of  imprisonment. 

It  may  impose  a  sentence  of  probation 
provided  that  it  includes  a  condition  of 
probation  requiring  a  period  of  intermittent 
confinement  or  community  confinement,  or 
combination  of  intermittent  and  community 
confinement,  sufficient  to  satisfy  the 
minimum  period  of  imprisonment  specified  in 
the  guideline  range.  For  example,  where  the 
guideline  range  is  3-9  months,  a  sentence  of 
probation  with  a  condition  requiring  at  least 
three  months  of  intermittent  or  community 
confinement  would  satisfy  the  minimum  term 
of  imprisonment  specified  in  the  guideline 
range. 

Or,  it  may  impose  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  that     - 
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requires  community  confinement.  In  such 
case,  at  least  one-half  of  the  minimum  term 
specified  in  the  guideline  range  from  the 
Sentencing  Table,  but  in  no  event  less  than 
one  month,  must  be  satisfied  by  actual 
imprisonment  and  the  remainder  of  the 
minimum  term  specified  in  the  guideline 
range  must  be  satisfied  by  community 
confinement.  For  example,  where  the 
guideline  range  is  4-10  months,  a  sentence  of 
imprisonment  of  two  months  followed  by  a 
term  of  supervised  release  with  a  condition 
requiring  two  months  of  community 
confinement  would  satisfy  the  minimum  term 
of  imprisonment  specified  in  the  guideline 
range. 

The  preceding  examples  illustrate 
sentences  that  satisfy  the  minimum  term  of 
imprisonment  required  by  the  guideline 
range.  The  court,  of  course,  may  impose  a 
sentence  at  a  higher  point  within  the 
applicable  guideline  range.  For  example, 
where  the  guideline  range  is  3-9  months,  both 
a  sentence  of  probation  with  a  condition 
requiring  six  months  of  community 
confinement  (under  §  5C2.1(c)(2))  and  a 
sentence  of  two  months  imprisonment 
followed  by  a  term  of  supervised  release  with 
a  condition  requiring  four  months  of 
community  confinement  (under  §  5C2.1(c)(3)) 
would  be  within  the  guideline  range. 

4.  Subsection  5C2.1(d)  provides  that  where 
the  minimum  term  specified  in  the  guideline 
range  from  the  Sentencing  Table  is  at  least 
six  but  not  more  than  ten  months,  the  court 
has  two  options: 

It  may  impose  a  sentence  of  imprisonment. 

Or,  it  may  impose  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  requiring 
community  confinement.  In  such  case,  at 
least  one-half  of  the  minimum  term  specified 
in  the  guideline  range  must  be  satisfied  by 
imprisonment,  and  the  remainder  of  the 
minimum  term  specified  in  the  guideline 
range  must  be  satisfied  by  community 
confinement.  For  example,  where  the 
guideline  range  is  6-12  months,  a  sentence  of 
three  months  imprisonment  followed  by  a 
term  of  supervised  release  with  a  condition 
requiring  three  months  community 
confinement  would  satisfy  the  minimum  term 
of  imprisonment  required  by  the  guideHne 
range. 

The  preceding  example  illustrates  a 
sentence  that  satisfies  the  minimum  term  of 
imprisonment  required  by  the  guideline 
range.  The  court,  of  course,  may  impose  a 
sentence  at  a  higher  point  within  the 
guideline  range.  For  example,  where  the 
guideline  range  is  6-12  months,  both  a 
sentence  of  three  months  imprisonment 
followed  by  a  term  of  supervised  release  with 
a  condition  requiring  six  months  of 
community  confinement  (under  §  5C2.1(d)), 
and  a  sentence  of  five  months  imprisonment 
followed  by  a  term  of  supervised  release  with 
a  condition  requiring  four  months  of 
community  confinement  (also  under 
§  5C2.1(d))  would  be  within  the  guideline 
range. 

5.  Subsection  5C2.1(e)  sets  forth  a  schedule 
of  imprisonment  substitutes.  Home  detention 
may  not  be  substituted  for  imprisonment. 

6.  There  may  be  cases  in  which  a  departure 
from  the  guidelines  by  substitution  of  a  longer 


period  of  community  confinement  than 
otherwise  authorized  for  an  equivalent 
number  of  months  of  imprisonment  is 
warranted  to  accomplish  a  specific  treatment 
purpose  {e.g.,  substitution  of  twelve  months 
in  an  approved  residential  drug  treatment 
program  for  twelve  months  of  imprisonment). 
Such  a  substitution  should  be  considered 
only  in  cases  where  the  defendant's 
criminality  is  related  to  the  treatment 
problem  to  be  addressed  and  there  is  a 
reasonable  likelihood  that  successful 
completion  of  the  treatment  program  will 
eliminate  that  problem. 

7.  The  use  of  substitutes  for  imprisonment 
as  provided  in  \  5C2.1  (c)  and  (d)  is  not 
recommended  for  most  defendants  with  a 
criminal  history  category  of  III  or  above. 
Generally,  such  defendants  have  failed  to 
reform  despite  the  use  of  such  alternatives. 

8.  Subsection  5C2.1(f)  provides  that,  if  the 
minimum  term  of  imprisonment  set  forth  in 
the  Sentencing  Table  is  more  than  ten 
months,  the  minimum  term  must  be  satisfied 
by  a  sentence  of  imprisonment  without  the 
use  of  any  of  the  incarceration  alternatives  in 
S  5C2.1(e). 

Part  D — Supervised  Release 

§  SD3.1.  Imposition  of  a  Term  of 
Supervised  Release 

(a)  The  court  shall  order  a  term  of 
supervised  release  to  follow 
imprisonment  when  a  sentence  of 
imprisonment  of  more  than  one  year  is 
imposed,  or  when  required  by  statute. 

(b)  The  court  may  order  a  term  of 
supervised  release  to  follow 
imprisonment  in  any  other  case. 

Commentary 

Application  Notes: 

1.  Subsection  S03.1(a)  requires  imposition 
of  supervised  release  following  any  sentence 
of  imprisonment  for  a  term  of  more  than  one 
year  or  if  required  by  a  specific  statute. 
While  there  may  be  cases  within  this 
category  that  do  not  require  post  release 
supervision,  these  cases  are  the  exception 
and  may  be  handled  by  a  departure  from  this 
guideline. 

2.  Under  i  5D3.1(b),  the  court  may  impose  a 
term  of  supervised  release  in  cases  involving 
imprisonment  for  a  term  of  one  year  or  less. 
The  court  may  consider  the  need  for  a  term  of 
supervised  release  to  faciUtate  the 
reintegration  of  the  defendant  into  the 
community:  to  enforce  a  fine,  restitution 
order,  or  other  condition;  or  to  fulfill  any 
other  purpose  authorized  by  statute. 

§  503.2.  Term  of  Supervised  Release 

(a)  If  a  defendant  is  convicted  under  a 
statute  that  requires  a  term  of 
supervised  release,  the  term  shall  be  at 
least  three  years  but  not  more  than  five 
years,  or  the  minimum  period  required 
by  statute,  whichever  is  greater. 

(b)  Otherwise,  when  a  term  of 
supervised  release  is  ordered,  the  length 
of  the  term  shall  be: 

(1)  Three  years  for  a  defendant 
convicted  of  a  Class  A  or  B  felony; 


(2)  Two  years  for  a  defendant 
convicted  of  a  Class  C  or  D  felony; 

(3)  One  year  for  a  defendant 
convicted  of  a  Class  E  felony  or  a 
misdemeanor. 

Commentary 

Background:  This  section  specifies  the 
length  of  a  term  of  supervised  release  that  is 
to  be  imposed.  Subsection  (a)  applies  to 
statutes,  such  as  the  Anti-Drug  Abuse  Act  of 
1986,  that  require  imposition  of  a  specific 
minimum  term  of  supervised  release. 
Subsection  (b)  applies  to  all  other  statutes. 

§  5D3.3.  Conditions  of  Supervised 
Release 

(a)  If  a  term  of  supervised  release  is 
imposed,  the  court  shall  impose  a 
condition  that  the  defendant  not  commit 
another  federal,  state,  or  local  crime.  18 
U.S.C.  3583(d). 

(b)  In  order  to  fulfill  any  authorized 
purposes  of  sentencing,  the  court  may 
impose  other  conditions  reasonably 
related  to  (1)  the  nature  and 
circumstances  of  the  offense,  and  (2)  the 
history  and  characteristics  of  the 
defendant.  18  U.S.C.  3583(d). 

(c)  Recommended  conditions  of 
supervised  release  are  set  forth  in 
§  5B1.4. 

Commentary 

Background:  This  section  applies  to 
conditions  of  supervised  release.  The 
conditions  generally  recommended  for 
supervised  release  are  those  recommended 
for  probation.  See  S  5B1.4. 

Part  E — Restitution,  Fines,  Assessments, 
Forfeitures 

§  5E4.1.  Restitution 

(a)  Restitution  shall  be  ordered  for 
convictions  under  Title  18  of  the  United 
States  Code  or  under  49  U.S.C.  1472  (h). 
(>)•  (J)  or  (n)  in  accordance  with  18  U.S.C. 
3663(d). 

(b)  If  a  defendant  is  ordered  to  make 
restitution  and  to  pay  a  fine,  the  court 
shall  order  that  any  money  paid  by  the 
defendant  shall  first  be  applied  to 
satisfy  the  order  of  restitution. 

Commentary 

Background:  Section  3553(a)(7)  of  Title  18 
requires  the  court  "in  determining  the 
particular  sentence  to  be  imposed."  to 
consider  "the  need  to  provide  restitution  to 
any  victims  of  the  offense."  Section  3556  of 
Title  18  authorizes  the  court  to  impose 
restitution  in  accordance  with  18  U.S.C.  3663 
and  3664.  which  authorize  restitution  for 
violations  of  Title  18  and  of  designated 
subdivisions  of  49  U.S.C.  1472.  For  other 
offenses,  restitution  may  be  imposed  as  a 
condition  of  probation  or  supervised  release. 
See  S.  Rep.  No.  225.  98th  Cong..  Ist  Sess.  95- 
96.  An  order  of  restitution  may  be 
appropriate  in  offenses  not  specifically 
referenced  in  18  U.S.C.  3663  where  victims 
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require  relief  more  promptly  than  the  civil 
iustice  system  provides. 

Subsection  5E4.1  requires  the  court  to  order 
restitution  for  offenses  under  Title  18  or  49 
U.S.C.  1472  (h).  (i),  (j).  or  (n).  unless  "the  oourt 
determines  that  the  comphcation  and 
prolongation  of  the  sentencing  process 
resulting  from  the  fashioning  of  an  order  of 
restitution  *  *  *  outweighs  the  need  to 
provide  restitution  to  any  victims."  18  U.S.C. 
3663(d).  If  the  court  does  not  order  restitution, 
or  orders  only  partial  restitution,  it  must  stale 
its  reasons  for  doing  so.  18  U.S.C.  3553(c). 

In  determining  whether  to  impose  an  order 
of  restitution,  and  the  amount  of  restitution, 
the  court  shall  consider  the  amount  of  loss 
the  victim  suffered  as  a  result  of  the  offense, 
the  Hnancial  resources  of  the  defendant,  the 
financial  needs  of  the  defendant  and  his 
dependents,  and  other  factors  the  court 
deems  appropriate.  IS  U.S.C.  3664(a). 

Pursuant  to  Rule  32(c)(2)(D).  Federal  Rules 
of  Criminal  Procedure,  the  probation  officer's 
presentence  investigation  report  must  contain 
a  victim  impact  statement.  That  report  must 
contain  information  about  the  Tmancial 
impact  on  the  victim  and  the  defendant's 
Financial  condition.  The  sentencing  judge 
may  base  Findings  on  the  presentence  report 
or  other  testimony  or  evidence  supported  by 
a  preponderance  of  the  evidence.  18  U.S.C- 
3664(d). 

A  court's  authority  to  deny  restitution  is 
limited.  Even  "in  those  unusual  cases  where 
the  precise  amount  owed  is  difficult  to 
determine,  section  3579(d)  authorizes  the 
court  to  reach  an  expeditious,  reasonable 
determination  of  appropriate  restitution  by 
resolving  uncertainties  with  a  view  toward 
achieving  fairness  to  the  victim."  S.  Rep.  No. 
532.  97th  Cong.,  2d  Bess.  31,  reprinted  in  1982 
U.S.  Code  Cong.  &  Ad.  News  2515,  2537. 

Unless  the  court  orders  otherwise, 
restitution  must  be  made  immediately.  18 
U.S.C.  3663(0(3).  The  court  may  permit  the 
defendant  to  make  restitution  within  a 
speciFied  period  or  in  specified  installments, 
provided  that  the  last  installment  is  paid  not 
later  than  the  expiration  of  probation,  Hve 
years  after  the  end  of  the  defendant's  term  of 
imprisonment,  or  in  any  other  case  Five  years 
after  the  date  of  sentencing.  18  U.S.C.  3e63(f) 
(1)  and  (2).  The  restitution  order  should 
specify  how  and  to  whom  payment  is  to  be 
made. 

§  5E4.2.  Fines  for  Individual  Defendants 

(a)  Except  as  provided  in  subsection 
(f)  below,  the  court  shall  impose  a  fine 
in  all  cases.  If  the  guideline  for  the 
offense  in  Chapter  Two  prescribes  a 
different  rule  for  imposing  fines,  that 
rule  fakes  precedence  over  this 
subsection. 

(b)  The  generally  applicable  minimum 
and  maximum  fine  for  each  offense  level 
is  shown  in  the  Fine  Table  in  subsection 
(c)  below.  Unless  a  statute  expressly 
aulhorizes  a  greater  amount,  no  fine 
may  exceed  $250,000  for  a  felony  or  a 
misdemeanor  resulting  in  the  loss  of 
human  life;  $25,000  for  any  other 
misdemeanor  or  $1,000  for  an  infraction. 
18  U.S.C.  3571(b)(1). 


(c)(1)  The  minimum  firte  range  is  the  ■ 
greater  of: 

(A)  The  amount  shown  in  column  A  of 
the  table  below;  or 

(B)  Any  monetary  gain  to  the 
defendant,  less  any  restitution  made  or 
ordered. 

(2)  Except  as  specified  in  (4)  below, 
the  maximum  fine  is  the  greater  of: 

(A)  The  amount  shown  in  column  B  of 
the  table  below; 

(B)  Twice  the  estimated  loss  caused 
by  the  offense;  or 

(C)  Three  times  the  estimated  gain  to 
the  defendant. 

(3)  Fine  Table: 


A 

B 

Offense  level 

Minimum 

MaxinHjm 

1  

$25 

100 

250 

500 

1.000 

2.000 

3.000 

4.000 

5.000 

6,000 

7.500 

10.000 

12.500 

15.000 

17.500 

20.000 

25.000 

$250 

2-3 

1,000 

4-5      

2.500 

6-7      

5.000 

8-9 

10-11 

10.000 
20.000 

12-13  

30.000 

14-15    

40,000 

16-17 

50.000 

18-19 — 

20-22     

60,000 
75,000 

23-25        

100.000 

26-28 

29-31 

32-34 „.. 

35-37 

125.000 
150,000 
175.000 
200.000 

38  and  above 

250,000 

(4)  Subsection  (c)(2).  limiting  the 
maximum  fine,  does  not  apply  if  the 
defendant  is  convicted  under  a  statute 
authorizing  (A)  a  maximum  fine  greater 
than  $250,000,  or  (B)  a  fine  for  each  day 
of  violation.  In  such  cases,  the  court  may 
impose  a  fine  up  to  the  maximum 
authorized  by  the  statute. 

(d)  In  determining  the  amount  of  the 
fine,  the  court  shall  consider: 

(1)  The  need  for  the  combined 
sentence  to  refiect  the  seriousness  of  the 
offense  (including  the  harm  or  loss  to  the 
victim  and  the  gain  to  the  defendant),  to 
promote  respect  for  the  law,  to  provide 
iust  punishment  and  to  afford  adequate 
deterrence; 

(2)  The  ability  of  the  defendant  to  pay 
the  fine  (including  the  ability  to  pay  over 
a  period  of  time]  in  light  of  his  earning 
capacity  and  financial  resources; 

(3)  The  burden  that  the  fine  places  on 
the  defendant  and  his  dependents 
relative  to  alternative  punishments: 

(4)  Any  restitution  or  reparation  that 
the  defendant  has  made  or  is  obligated 
to  make: 

(5)  Any  collateral  consequences  of 
conviction,  including  civil  obligations 
arising  from  the  defendant's  conduct; 


(6)  Whether  the  defendant  previously 
has  been  fined  for  a  similar  offense;  and 

(7)  Any  other  pertinent  equitable 
considerations. 

(e)  The  amount  of  the  fine  should 
always  be  sufficient  to  ensure  that  the 
fine,  taken  together  with  other  sanctions 
imposed,  is  punitive. 

(f)  If  the  defendant  establishes  that  (1) 
he  is  not  able  and,  even  with  the  use  of 

a  reasonable  installment  schedule,  is  not 
likely  to  become  able  to  pay  all  or  part 
of  the  fine  required  by  the  preceding 
provisions,  or  (2)  imposition  of  a  fine 
would  unduly  burden  the  defendant's 
dependents,  the  court  may  impose  a 
lesser  fine  or  waive  the  fine.  In  these 
circumstances,  the  court  shall  consider 
alternative  sanctions  in  Ueu  of  all  or  a 
portion  of  the  fine,  and  must  still  impose 
a  total  combined  sanction  that  is 
punitive.  Although  any  additional 
sanction  not  proscribed  by  the 
guidelines  is  permissible,  community 
service  is  the  generally  preferable 
alternative  in  such  instances. 

(g)  If  the  defendant  establishes  that 
payment  of  the  fine  in  a  lump  sum  would 
have  an  unduly  severe  impact  on  him  or 
his  dependents,  the  court  should 
establish  an  installment  schedule  for 
payment  of  the  fine.  The  length  of  the 
installment  schedule  generally  should 
not  exceed  twelve  months,  and  shall  not 
exceed  the  maximum  term  of  probation 
authorized  for  the  offense.  The 
defendant  should  be  required  to  pay  a 
substantial  installment  at  the  time  of 
sentencing.  If  the  court  authorizes  a 
defendant  sentenced  to  probation  or 
supervised  release  to  pay  a  fine  on  an 
installment  schedule,  the  court  shall 
require  as  a  condition  of  probation  or 
supervised  release  that  the  defendant 
pay  the  fine  according  to  the  schedule. 
The  court  also  may  impose  a  condition 
prohibiting  the  defendant  from  incurring 
new  credit  charges  or  opening 
additional  lines  of  credit  unless  he  is  in 
compliance  with  the  payment  schedule. 

(h)  If  the  defendant  knowingly  fails  to 
pay  a  delinquent  fine,  the  court  shall 
resentence  him  in  accordance  with  18 
U.S.C.  3614. 

(i)  Notwithstanding  of  the  provisions 
of  subsection  (c)  of  this  section,  but 
subject  to  the  provisions  of  subsection 
(f)  herein,  the  court  shall  impose  an 
additional  fine  amount  that  is  at  least 
sufficient  to  pay  the  costs  to  the 
government  of  any  imprisonment, 
probation,  or  supervised  release 
ordered. 

Commentary 

AppiicatHm  Notes: 

1.  A  fine  may  be  the  sole  sanction  if  the 
guidelines  do  not  require  a  term  of 


imprisonment.  If.  however,  the  fine  is  not 
paid  in  full  at  the  time  of  sentencing,  it  is 
recommended  that  the  court  sentence  the 
defendant  to  a  term  of  probation,  with 
payment  of  the  fine  as  a  condition  of 
probation.  If  a  fine  is  imposed  in  addition  to  a 
term  of  imprisonment,  it  is  recommended  that 
the  court  impose  a  term  of  supervised  release 
following  imprisonment  as  a  means  of 
enforcing  payment  of  the  fine. 

2.  The  maximum  fines  generally  authorized 
by  statute  are  restated  in  subsection  (b). 
These  apply  to  each  count  of  conviction. 
Ordinarily,  the  maximum  fineti  on  each  count 
are  independent  and  cumulative.  However,  if 
the  offenses  "arise  from  a  common  scheme  or 
plan"  and  "do  not  cause  separable  or 
distinguishable  kinds  of  harm  or  damage." 
the  aggregate  fine  may  not  exceed  "twice  the 
amount  imposable  for  the  most  serious 
offense."  18  U.S.C.  3572(b)  (former  18  U.S.C. 
3623(c)(2)). 

3.  Alternative  fine  limits  are  provided  in 
subsection  (c)(2).  The  term  "estimated  gain" 
is  used  to  emphasize  that  the  Conuniasion 
does  not  intend  precise  or  detailed 
calculation  of  the  monetary  gain  (nor  of  the 
loss)  in  using  the  alternative  fine  limits.  In 
many  cases,  circumstanoes  will  make  it 
unnecessary  to  consider  these  standards 
other  than  in  the  most  general  terms. 

4.  "Any  restitution  made  or  ordered"  refers 
to  restitution  for  the  instant  offense  made 
before  or  at  the  time  of  sentencing,  as  well  as 
any  restitution  ordered  at  the  time  of 
sentencing  for  the  instant  offense. 

5.  Subsection  (c)(4)  applies  to  statutes  that 
contain  special  provisions  permitting  larger 
fines;  the  guidelines  do  not  limit  maximum 
fines  in  such  cases.  These  statutes  include, 
among  others:  21  U.S.C.  841(b)  and  960(b), 
which  authorize  fines  up  to  $8  million  in 
offenses  involving  the  manufacture, 
distribution,  or  importation  of  certain 
controlled  substances:  21  U.S.C.  848(a),  which 
authorizes  fines  up  to  $4  million  in  offenses 
involving  the  manufacture  or  distribution  of 
controlled  substances  by  a  continuing 
criminal  enterprise:  18  U.S.C  1956(a),  which 
aulhorizes  a  fine  equal  to  the  greater  of 
$500,000  or  two  times  the  value  of  the 
monetary  instruments  or  funds  involved  in 
offenses  involving  money  laundering  of 
financial  instruments:  18  U.S.C.  1957(b)(2), 
which  authorizes  a  fine  equal  to  two  times 
the  amount  of  any  criminally  derived 
property  involved  in  a  money  laundering 
transaction;  33  U.S.C.  1319(c).  which 
authorizes  a  fine  of  up  to  $50,000  per  day  for 
violations  of  the  Water  Polkition  Control  Act; 
42  U.S.C.  e928(d).  which  authorizes  a  fine  of 
up  to  $50,000  per  day  for  violations  ot  the 
Resource  Conservation  Act;  and  42  U.S.C 
7413(c).  which  authorizes  a  fine  of  up  to 
$25,000  per  day  for  violations  of  the  Clean  Air 
Act. 

6.  The  existence  of  income  or  assets  that 
the  defendant  failed  to  disclose  may  justify  a 
larger  Fine  than  that  which  otherwise  would 
be  warranted  under  S  5E4.2.  The  court  may 
base  its  conclusion  as  to  this  factor  on 
information  revealing  significant  unexplained 
expenditures  by  the  defendant  or 
unexplained  possession  of  assets  that  do  not 
comport  with  the  defendant's  reported 
Income.  If  the  court  concludes  that  the 


defendant  willfully  misrepresented  all  or  part 
of  his  income  or  assets,  it  may  increase  the 
offense  level  and  resulting  sentence  in 
accordance  with  Chapter  Three.  Part  C 
(Obstruction). 

7.  Subsection  (i)  provides  for  an  additional 
fine  sufficient  to  pay  the  costs  of  any 
imprisonment,  probation,  or  supervised 
release  ordered,  subject  to  the  defendant's 
ability  to  pay  as  prescribed  hi  subsection  (f). 
In  making  a  determination  as  to  the  amount 
of  any  fine  to  be  imposed  under  this 
provision,  the  court  may  be  guided  by  reports 
published  by  the  Bureau  of  Prisons  and  the 
Administrative  Office  of  the  United  States 
Courts  concerning  average  costs. 

Background:  These  guidelines  permit  a 
relatively  wide  range  of  fines.  The 
Commission  may  promulgate  more  detailed 
guidelines  for  the  imposition  of  fines  after 
analyzing  practice  under  these  initial 
guidelines. 

Recent  legislation  provides  for  substantial 
increases  in  fines.  18  U.S.C.  3571(b).  With  few 
restrictions.  42  US.C.  10601  (b).  and  (c) 
authorize  fuie  payments  up  to  SlOO  million  to 
be  deposited  in  the  Crime  Victims  Fund  in  the 
United  States  Treasury.  With  vigorous 
enforcement,  higher  fines  should  be  effective 
punitive  and  deterrent  sanctions. 

A  larger  multiple  of  the  gain  than  of  the 
loss  is  used  in  subsection  (c)(2)  because  most 
offenses  result  in  losses  to  society  that 
exceed  the  gain  to  the  defendant.  In  addition, 
the  Commission  concluded  that  ^^ater 
latitude  with  a  gain-based  fine  was  justified: 
when  the  court  finds  it  necessary  to  rely  on 
the  gain,  rather  than  the  loss,  to  set  the  fine, 
ordering  restitution  usually  will  not  be 
feasible  because  of  the  difficulty  in 
computing  the  amount.  These  larger  fines 
authorized  under  subsection  (c)(2)  are.  of 
course,  subject  to  the  absolute  limits  on  fines 
that  are  imposed  by  statute. 

The  Commission  has  not  attempted  to 
define  gain  or  loss  precisely.  It  is  expected 
that  the  terms  will  be  used  flexibly  and 
consistently  with  their  use  in  the  criminal 
code,  including  former  18  U.S.C.  3623(c)(1). 

§  5E4.3.  Special  Assessments 

A  special  assessment  must  be 
imposed  on  a  convicted  defendant  in  the 
amount  prescribed  by-statule. 

Commentary 

Background:  The  Victims  of  Crime  Act  of 
1984.  Pub.  L.  No.  98-473.  Title  II.  Chap.  XIV, 
requires  the  courts  to  impose  special 
assessments  on  convicted  defendants  for  the 
purpose  of  funding  the  Crime  Victims  Fund 
established  by  the  same  legislation.  Monies 
deposited  in  tiie  fund  are  awarded  to  the 
states  by  the  Attorney  General  for  victim 
assistance  and  compensation  programs. 

The  Act  requires  the  court  to  impose 
assessments  in  the  following  amounts: 
$25,  if  the  defendant  is  an  individual 

convicted  of  a  misdemeanor 
$50.  if  the  defendant  is  an  individual 

convicted  of  a  felony: 
$100.  if  the  defendant  is  an  organization 

convicted  of  a  misdemeanor;  anH  ' 
$200.  if  the  defendant  is  an  organization 

convicted  of  a  felony.  18  U.S.C.  3013. 


The  Act  does  na<  authorize  the  oourt  to 
waive  imposition  of  the  assessment. 

§  5E44.  Forfeiture 

Forfeiture  is  to  be  imposed  upon  a 
convicted  defendant  as  provided  by 
statute. 

Coinntentary 

Background:  Forfeiture  provisions  exist  in 
various  statutes.  For  example.  18  U.S.C.  3554 
requires  the  court  imposing  a  sentence  under 
18  U.S.C.  1962  (proscribing  the  use  of  the 
proceeds  of  racketeering  activities  in  the 
operation  of  an  enterprise  engaged  in 
interstate  conunerce)  or  Titles  II  and  lU  of  the 
Comprehensive  Drug  Abuse  Prevention  and 
Control  Act  of  1970  (proscribing  the 
manufacture  and  distribution  of  controlled 
substances)  to  order  the  forfeiture  of  property 
in  accordance  with  18  U.S.C.  1963  and  21 
U.S.C.  853.  respectively.  Those  provisions 
require  the  automatic  forfeiture  of  certain        ( 
property  upon  conviction  of  their  respective 
underlying  offenses.  \^ — 

In  addition,  the  provisions  of  18  U.S.C. 
3881-3682  authorizes  the  court,  in  certain 
circumstances,  to  order  the  forfeiture  of  a 
violent  criminal's  proceeds  from  the  depiction 
of  his  crime  in  a  book,  movie,  or  other 
medium.  Those  sections  authorize  the  deposit 
of  proceeds  in  an  escrow  account  in  the 
Crime  Victims  Fund  of  the  United  States 
Treasury.  The  money  is  to  remain  available 
in  the  account  for  five  years  to  satisfy  claims 
brought  against  the  defendant  by  the 
victim(s)  of  his  offenses.  At  the  end  of  the 
five-year  period,  the  court  may  require  that 
any  proceeds  remaining  in  the  account  be 
released  from  escrow  and  paid  into  the  Fund. 
18  U.S.C.  3681(c)(2). 

Part  F — Sentencing  Options 

§  5F5.1.  Community  Confinement 

Community  confinement  may  be 
imposed  as  a  condition  of  probation  or 
supervised  release. 

Commentary 

Application  Notes: 

1.  "Community  confinement"  means 
residence  in  a  community  treatment  center, 
halfway  house,  restitution  center,  mental 
health  facility,  alcohol  or  drug  rehabilitation 
center,  or  other  community  facility;  and 
participation  in  gainful  employment, 
employment  search  efforts,  community 
service,  vocational  training,  treatment, 
educational  programs,  or  similar  facility- 
approved  programs  during  non-residential 
hours. 

2.  Community  confinement  generally 
should  not  be  imposed  for  a  period  in  excess 
of  six  months.  A  longer  period  may  he 
imposed  to  accomplish  the  objectives  of  a 
specific  rehabilitative  program,  such  as  drug 
rehabilitation.  The  sentencing  judge  may 
impose  other  discretionary  conditions  of 
probation  or  supervised  release  appropriate 
to  effectuate  community  confinement. 
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§  SF5.2.  Home  Detentkm 

Home  detention  may  be  imposed  as  a 
condition  of  probation  or  supervised 
release. 


Commentary 

Application  Notes: 

1.  "Home  detention"  means  a  program  of 
confinement  and  supervision  that  restricts 
the  defendant  to  his  place  of  residence 
continuously,  or  during  speciHed  hours, 
enforced  by  appropriate  means  of 
surveillance  by  the  probation  office.  The 
judge  may  also  impose  other  conditions  of 
probation  or  supervised  release  appropriate 
to  effectuate  home  detention.  If  the 
confinement  is  only  during  specified  hours, 
the  defendant  shall  engage  exclusively  in 
gainful  employment,  community  service  or 
treatment  during  the  non-residential  hours. 

2.  Home  detention  generally  should  not  be 
imposed  for  a  period  in  excess  of  six  months. 
However,  a  longer  term  may  be  appropriate 
for  disabled,  elderly  or  extremely  ill 
defendants  who  would  otherwise  be 
imprisoned. 

§  5F5.3.  Community  Service 

I 

(a)  Community  service  may  be 
ordered  as  a  condition  of  probation  or 
supervised  release.  If  the  defendant  was 
convicted  of  a  felony,  the  court  must 
order  one  or  more  of  the  following 
sanctions:  a  fine,  restitution,  or 
community  service.  18  U.S.C  3563|a)(2). 

(b)  With  the  consent  of  the  victim  of 
the  offense,  the  court  may  order  a 
defendant  to  perform  services  for  the 
beneHt  of  the  victim  in  lieu  of  monetary 
restitution.  18  U.S.C.  3663(b)(4). 


Commentary 

Application  Note: 

1.  Community  service  generally  should  not 
be  imposed  in  excess  of  400  hours.  Longer 
terms  of  community  service  impose  heavy 
administrative  burdens  relating  to  the 
selection  of  suitable  placements  and  the 
monitoring  of  attendance. 

§  5F5.4.  Order  of  Notice  to  Victims 

The  court  may  order  the  defendant  to 
pay  the  cost  of  giving  notice  to  victims 
pursuant  to  18  U.S.C.  3555.  This  cost 
may  be  set  off  against  any  fme  imposed 
if  the  court  determines  that  the 
imposition  of  both  sanctions  would  be 
excessive. 

Commentary  I 

Background:  In  cases  where  a  defendant 
has  been  convicted  of  an  offense  involving 
fraud  or  "other  intentionally  deceptive 
practices,"  the  court  may  order  the  defendant 
to  "give  reasonable  notice  and  explanation  of 
the  conviction,  in  such  form  as  the  court  may 
approve"  to  the  victims  of  the  offense.  18 
U.S.C.  3555.  The  court  may  order  the  notice  to 
be  given  by  mail,  by  advertising  in  specific 
areas  or  through  specific  media,  or  by  other 
appropriate  means.  In  determining  whether  a 
notice  is  appropriate,  the  court  must  consider 
the  generally  applicable  sentencing  factors 


listed  in  18  U.S.C.  3553(a)  and  the  cost 
involved  in  giving  the  notice  as  it  relates  to 
the  loss  caused  by  the  crime.  The  court  may 
not  require  the  defendant  to  pay  more  than 
$20,000  to  give  notice. 

If  an  order  of  notice  to  victims  is  under 
consideration,  the  court  must  notify  the 
government  and  the  defendant.  18  U.S.C. 
3553(d).  Upon  motion  of  either  party,  or  on  its 
own  motion,  the  court  must:  (1)  permit  the 
parties  to  submit  affidavits  and  memoranda 
relevant  to  the  imposition  of  such  an  order. 
(2)  provide  counsel  for  both  parties  the 
opportunity  to  address  orally,  in  open  court, 
the  appropriateness  of  such  an  order  and  (3) 
if  it  issues  such  an  order,  state  its  reasons  for 
doing  so.  The  court  may  also  order  any 
additional  procedures  that  will  not  unduly 
complicate  or  prolong  the  sentencing  process. 

The  legislative  history  indicates  that, 
although  the  sanction  was  designed  to 
provide  actual  notice  to  victims,  a  court  might 
properly  limit  notice  to  only  those  victims 
who  could  be  most  readily  identified,  if  to  do 
otherwise  would  unduly  prolong  or 
complicate  the  sentencing  process. 

§  5F5.5.  Occupational  Restrictions 

(a)  The  court  may  impose  a  condition 
of  probation  or  supervised  release 
prohibiting  the  defendant  from  engaging 
in  a  specified  occupation,  business,  or 
profession,  or  limiting  the  terms  on 
which  the  defendant  may  do  so.  only  if 
it  determines  that: 

(1)  A  reasonably  direct  relationship 
existed  between  the  defendant's 
occupation,  business,  or  profession  and 
the  conduct  relevant  to  the  offense  of 
conviction; 

(2)  There  is  a  risk  that,  absent  such 
restriction,  the  defendant  will  continue 
to  engage  in  unlawful  conduct  similar  to 
that  for  which  the  defendant  was 
convicted;  and 

(3)  Imposition  of  such  a  restriction  is 
reasonably  necessary  to  protect  the 
public. 

(b)  If  the  court  decides  to  impose  a 
condition  of  probation  or  supervised 
release  restricting  a  defendant's 
engagement  in  a  specified  occupation, 
business,  or  profession,  the  court  shall 
impose  the  condition  for  the  minimum 
time  and  to  the  minimum  extent 
necessary  to  protect  the  public. 


Commentary 

Background:  The  Comprehensive  Crime 
Control  Act  authorizes  the  imposition  of 
occupational  restrictions  as  a  condition  of 
probation.  IB  U.S.C.  3563(b)(6),  or  supervised 
release.  18  U.S.C.  3583(d).  Pursuant  to  section 
3563(b)(6),  a  court  may  require  a  defendant 
to: 

(Rjefrain,  in  the  case  of  an  individual,  from 
engaging  in  a  specified  occupation,  business, 
or  profession  bearing  a  reasonably  direct 
relationship  to  the  conduct  constituting  the 
offense,  or  engage  in  such  a  specified 
occupation,  business,  or  profession  only  to  a 
stated  degree  or  under  stated  circumstances. 


Section  3583(d)  incorporates  this  section  by 
reference.  The  Senate  Judiciary  Committee 
Report  on  the  Comprehensive  Crime  Control 
Act  explains  that  the  provision  was 
"intended  to  be  used  to  preclude  the 
continuation  or  repetition  of  illegal  activities 
while  avoiding  a  bar  from  employment  that 
exceeds  that  needed  to  achieve  that  result." 
S.  Rep.  No.  225. 98th  Cong..  1st  Sess.  96-97. 
The  condition  "should  only  be  used  as 
reasonably  necessary  to  protect  the  public.  It 
should  not  be  used  as  a  means  of  punishing 
the  convicted  person."  Id.  at  96.  Section  5F5.5 
accordingly  limits  the  use  of  the  condition 
and,  if  imposed,  limits  its  scope,  to  the 
minimum  reasonably  necessary  to  protect  the 
public. 

The  appellate  review  provisions  permit  a 
defendant  to  challenge  the  imposition  of  a 
probation  condition  under  18  U.S.C 
3563(b)(6)  if  "the  sentence  includes  ...  a  more 
limiting  condition  of  probation  or  supervised 
release  under  section  3S63(b)(6) . . .  than  the 
maximum  established  in  the  guideline."  18 
U.S.C.  3742(a)(3)(A).  The  government  may 
appeal  if  the  sentence  includes  a  "less 
limiting"  condition  of  probation  than  the 
minimum  established  in  the  guideline.  18 
U.S.C.  3742(b)(3)(A). 

The  Comprehensive  Crime  Control  Act 
expressly  authorizes  promulgation  of  policy 
statements  regarding  the  appropriate  use  of 
conditions  of  probation  and  supervised 
release.  28  U.S.C.  994(a)(2)(B).  The  Act  does 
not  expressly  grant  the  authority  to  issue 
guidelines  on  the  subject.  The  appellate 
review  provisions  of  the  Act,  however, 
authorize  appeals  of  occupational  restrictions 
that  deviate  from  the  minimum  and  maximum 
limitations  "established  in  the  guideline" 
(emphasis  added). 

Part  G — Implementing  the  Total 
Sentence  of  Imprisonment 

§  5G1.1.  Sentencing  on  a  Single  Count  of 
Conviction 

(a)  If  application  of  the  guidelines 
results  in  a  sentence  above  the 
maximum  authorized  by  statute  for  the 
offense  of  conviction,  the  statutory 
maximum  shall  be  the  guideline 
sentence. 

(b)  If  application  of  the  guidelines 
results  in  a  sentence  below  the  minimum 
sentence  required  by  statute,  the 
statutory  minimum  shall  be  the  guideline 
sentence. 

(c)  In  any  other  case,  the  sentence    , 
imposed  shall  be  the  sentence  as 
determined  from  application  of  the 
guidelines. 

Commentary 

If  the  statute  requires  imposition  of  a 
sentence  other  than  that  required  by  the 
guidelines,  the  statute  shall  control.  The 
sentence  imposed  should  be  consistent  with 
the  statute  but  as  close  as  possible  to  the 
guidelines. 


§  5G1.2.  Sentendog  on  Multiple  Counts 
of  CoovidicMi 

(a)  The  sentence  to  be  imposed  on  a 
count  for  which  the  statute  mandates  a 
consecutive  sentence  shall  be 
determined  and  imposed  independently. 

(b)  Except  as  othierwise  lequired  by 
law  (see  fi  SGl.lta).  (b)).  the  sentence 
imposed  on  eadi  other  count  shall  be 
the  total  punishment  as  determined  in 
accordance  with  Part  D  of  Chapter 
Three,  and  Part  C  of  this  Chapter. 

(c)  If  the  sentence  imposed  on  the 
count  carrying  the  highest  statutory 
maximum  is  adequate  to  achieve  the 
total  pimishment.  then  the  sentences  on 
all  counts  shall  run  concurrently,  except 
to  the  extent  otherwise  required  by  law. 

(d)  If  the  sentence  imposed  on  the 
count  carrying  the  highest  statutory 
maximum  is  less  than  the  total 
punishment,  then  the  sentence  imposed 
on  one  or  more  of  the  other  counts  shall 
run  consecutively,  but  only  to  the  extent 
necessary  to  produce  a  combined 
sentence  equal  to  the  total  punishment. 

In  all  other  respects  sentences  on  all 
counts  shall  run  concurrently,  except  to 
the  extent  otherwise  required  by  law. 

Commentary 

This  section  specifies  the  procedure  for 
determining  the  specific  sentence  to  be 
formally  imposed  on  each  count  in  a  multiple- 
count  case.  The  combined  length  of  the 
sentences  ("total  punishment")  is  determined 
by  the  adjusted  combined  offense  level.  To 
the  extent  possible,  the  total  punishment  is  to 
be  imposed  on  each  count.  Sentences  on  all 
counts  run  concurrently,  except  as  required 
to  achieve  the  total  sentence,  or  as  required 
by  law. 

Usually,  at  least  one  of  the  counts  will  have 
a  statutory  maximum  adequate  to  permit 
imposition  of  the  total  punishment  as  the 
sentence  on  that  count.  The  sentence  on  each 
of  the  other  counts  will  then  be  set  at  the 
lesser  of  the  total  punishment  and  the 
applicable  statutory  maximum,  and  be  made 
to  run  concurrently  with  all  or  part  of  the 
longest  sentence.  If  no  count  carries  an 
adequate  statutory  maximum,  any 
combination  of  concurrent  and  consecutive 
sentences  that  produces  the  total  punishment 
may  be  imposed. 

Counts  for  which  a  statute  mandates  a 
consecutive  sentence,  such  as  counts 
charging  the  use  of  a  firearm  in  a  violent 
crime  (18  U.S.C.  924(c))  are  treated 
separately.  The  sentence  imposed  on  such  a 
count  is  the  sentence  indicated  for  the 
particular  offense  of  conviction.  That 
sentence  then  runs  consecutively  to  the 
sentences  imposed  on  the  other  counts.  See 
Commentary  to  85  2K2.4  and  3D1.2  regarding 
determination  of  the  offense  levels  for  related 
counts  when  a  conviction  under  IS  U.S.C 
924(c)  is  involved. 

§  5G1.3.  Convictions  on  Counts  Related 
to  Unexpired  Sentences 

If  at  the  time  of  sentencing,  the 
defendant  is  already  serving  one  or 


more  unexpired  sentences,  then  the 
sentences  for  the  instant  offensefs)  shall 
run  consecutively  to  such  unexpired 
sentences,  unless  one  or  more  of  the 
instant  olfensefs)  arose  out  of  the  same 
transactions  or  occurrences  as  the 
unexpired  sentences.  In  the  latter  case. 
such  instant  sentences  and  the 
unexpired  sentences  shall  run 
concurrently,  except  to  the  extent 
otherwise  required  by  law. 

Commentary 

This  section  reflects  the  statutory 
presumption  that  sentences  imposed  at 
different  times  ordinarily  ron  consecutively. 
See  18  U.S.C.  3584(a).  This  presumption  does 
not  apply  when  the  new  counts  arise  out  of 
the  same  transaction  or  occurrence  as  a  prior 
conviction. 

Departure  would  be  warranted  when 
independent  prosecutions  produce 
anomalous  results  that  circumvent  or  defeat 
the  intent  of  the  guidelines. 

Part  H— Specific  Offender 
Characteristics 

Introductory  Commentary 

Congress  has  directed  the  Commission  to 
consider  whether  certain  specific  offender 
characteristics  "have  any  relevance  to  the 
nature,  extent,  place  of  service,  or  other 
incidents  of  an  appropriate  sentence"  and  to 
take  them  into  account  only  to  the  extent 
they  are  determined  relevant  by  the 
Commission.  28  U.Sil  994(d). 

§  5H1.1.  Age  (Policy  Statement) 

Age  is  not  ordinarily  relevant  in 
determining  whether  a  sentence  should 
be  outside  the  guidelines.  Neither  is  it 
ordinarily  relevant  in  determining  the 
type  of  sentence  to  be  imposed  when  the 
guidelines  provide  sentencing  options. 
Age  may  be  a  reason  to  go  below  the 
guidelines  when  the  offender  is  elderly 
and  infirm  and  where  a  form  of 
punishment  (e.g..  home  confinement) 
might  be  equally  efficient  as  and  less 
costly  than  incarceration.  If, 
independent  of  the  consideration  of  age, 
a  defendant  is  sentenced  to  probation  or 
supervised  release,  age  may  be  relevant 
in  the  determination  of  the  length  and 
conditions  of  supervision. 

§  5H1X  Education  and  Vocational  Skills 
(Policy  Statement) 

Education  and  vocational  skills  are 
not  ordinarily  relevant  in  determining 
whether  a  sentence  should  be  outside 
the  guidelines,  but  the  extent  to  which  a 
defendant  may  have  misused  special 
training  or  education  to  facilitate 
criminal  activity  is  an  express  guideline 
factor.  See  §  3B1.3  (Abuse  of  Position  of 
Trust  or  Use  of  Special  Skill).  Neither 
are  education  and  vocational  skills 
relevant  in  determining  the  type  of 
sentence  to  be  imposed  when  the 
guidelines  provide  sentencing  options. 


If,  independent  of  consideration  of 
education  and  vocational  skills,  a 
defendant  .is  sentenced  to  probation  or 
supervised  release,  these  considerations 
may  be  relevant  in  the  determination  of 
the  length  and  conditions  of  supervision 
for  rehabilitative  purposes,  for  public 
protection  by  restricting  activities  that 
allow  for  the  utilization  of  a  certain  skill, 
or  in  determining  the  type  or  length  of 
community  service. 

§  SHU.  Mental  and  Emotional 
Conditions  (Policy  Statement) 

Mental  and  emotional  conditions  are 
not  ordinarily  relevant  in  determining 
whether  a  sentence  should  be  outside 
the  guidelines,  except  as  provided  in  the 
general  provisions  in  Chapter  Five. 
Mental  and  emotional  conditions, 
whether  mitigating  or  aggravating,  may 
be  relevant  in  determining  the  length 
and  conditions  of  probationer 
supervised  release. 

§  5H1.4.  Physical  Condition.  Including 
Drug  Dependence  and  Alcohol  Abuse 
(Policy  Statement) 

Physical  condition  is  not  ordinarily 
relevant  in  determining  whether  a 
sentence  should  be  outside  the 
guidelines  or  where  within  the 
guidelines  a  sentence  should  fall. 
However,  an  extraordinary  physical 
impairment  may  be  a  reason  to  impose  a 
sentence  other  than  imprisonment 

Drug  dependence  or  alcohol  abuse  is 
not  a  reason  for  imposing  a  sentence 
below  the  guidelines.  Substance  abuse 
is  highly  correlated  to  an  increased 
propensity  to  commit  crime.  Due  to  this 
increased  risk,  it  is  highly  recommended 
that  a  defendant  who  is  incarcerated 
also  be  sentenced  to  supervised  release 
with  a  requirement  that  the  defendant 
participate  in  an  appropriate  substance 
abuse  program.  If  participation  in  a 
substance  abuse  program  is  required, 
the  length  of  supervised  release  should 
take  into  account  the  length  of  time 
necessary  for  the  supervisory  body  to 
judge  the  success  of  the  program. 

This  provision  would  also  apply  in 
cases  where  the  defendant  received  a 
sentence  of  probation.  The  substance 
abuse  condition  is  strongly 
recommended  and  the  length  of 
probation  should  be  adjusted 
accordingly.  Failure  to  comply  would 
normally  result  in  revocation  of 
probation. 

§  5H1.5.  Previous  Employment  Record 
(Policy  Statement) 

Employment  record  is  not  ordinarily 
relevant  in  determining  whether  a 
sentence  should  be  outside  the 
guidelines  or  where  within  the 
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guidelines  a  sentence  should  fall. 
Employment  record  may  be  relevant  in 
determining  the  type  of  sentence  to  be 
imposed  when  the  guidelines  provide  for 
sentencing  options.  If.  independent  of 
the  consideration  of  employment  record, 
a  defendant  is  sentenced  to  probation  or 
supervised  release,  considerations  of 
employment  record  may  be  relevant  in 
the  determination  of  the  length  and 
conditions  of  supervision. 

§  5H1.S.  Family  Ties  and 
Responsibilities,  and  Community  He* 
(Policy  Statement) 

Family  ties  and  responsibilities  and 
community  ties  are  not  ordinarily 
relevant  in  determining  whether  a 
sentence  should  be  outside  the 
guidelines.  Family  responsibilities  that 
are  complied  with  are  relevant  in 
determining  whether  to  impose  1 

restitution  and  fines.  Where  the         | 
guidelines  provide  probation  as  an 
option,  these  factors  may  be  relevant  in 
this  determination.  If  a  defendant  is 
sentenced  to  probation  or  supervised 
release,  family  ties  and  responsibilities 
that  are  met  may  be  relevant  in  the 
determination  of  the  length  and 
conditions  of  supervision. 

$  5H1.7.  Role  in  the  Offense  (Policy 
Statement) 

A  defendant's  role  in  the  offense  is 
relevant  in  determining  the  appropriate 
sentence.  See  Chapter  Three,  Part  B, 
(Role  in  the  Offense). 

S  5HU.  Criminal  History  (Policy 
Statement) 

A  defendant's  criminal  history  is 
relevant  in  determining  the  appropriate 
sentence.  See  Chapter  Four,  (Criminal 
History  and  Criminal  Livelihood). 

§  5H1.9.  Dependence  upon  Criminal 
Activity  for  a  Livelihood  (Policy 
Statement) 

The  degree  to  which  a  defendant 
depends  upon  criminal  activity  for  a 
livelihood  is  relevant  in  determining  the 
appropriate  sentence.  See  Chapter  Four. 
Part  B  (Career  Offenders  and  Criminal 
Livelihood). 

S  SHl.ia  Race.  Sex,  National  Origin. 
Creed,  Religion  and  Sodo-Economic 
Status  (Polky  Statement) 

These  factors  are  not  relevant  in  die 
determination  of  a  sentence. 

Part  ) — Relief  From  Disability  Pertaining 
to  Certain  Employment 

S  5|1.1.  Relief  From  Disability  Pertaining 
to  Certain  Employment  (Policy 
Statement) 

With  regard  to  labor  racketeering 
offenses,  a  part  of  the  punishment 


imposed  by  29  U.S.C.  504  and  511  is  the 
prohibition  of  convicted  persons  from 
service  in  labor  unions,  employer 
associations,  employee  bene^t  plans, 
and  as  labor  relations  consultants. 
Violations  of  these  provisions  are  felony 
offenses.  Persons  convicted  after 
October  12. 1984,  may  petition  the 
sentencing  court  to  reduce  the  statutory 
disability  (thirteen  years  after  sentence 
or  imprisonment,  whichever  is  later)  to  a 
lesser  period  (not  less  than  three  years 
after  entry  of  judgment  in  the  trial 
court).  After  November  1. 1987.  petitions 
for  exemption  from  the  disability  that 
were  formerly  administered  by  the 
United  States  Parole  Commission  will 
be  transferred  to  the  courts.  Relief  shall 
not  be  given  in  such  cases  to  aid 
rehabilitation,  but  may  be  granted  only 
following  a  clear  demonstration  by  the 
convicted  person  that  he  has  been 
rehabilitated  since  conmiission  of  the 
crime. 

Part  K — Departures 

1.  Substantial  Assistance  to  Authorities 

§  5K1.1.  Substantial  Assistance  to 
Authorities  (Policy  Statement) 

Upon  motion  of  the  government 
stating  that  the  defendant  has  made  a 
good  faith  effort  to  provide  substantial 
assistance  in  the  investigation  or 
prosecution  of  another  person  who  has 
committed  an  offense,  the  court  may 
depart  from  the  guidelines. 

(a)  The  appropriate  reduction  shall  be 
determined  by  the  court  for  reasons 
stated  that  may  include,  but  are  not 
limited  to,  consideration  of  the  following 
conduct: 

(1)  The  court's  evaluation  of  the 
signiricance  and  usefulness  of  the 
defendant's  assistance,  taking  into 
consideration  the  government's 
evaluation  of  the  assistance  rendered: 

(2)  The  truthfulness,  completeness, 
and  reliability  of  any  information  or 
testimony  provided  by  the  defendant; 

(3)  The  nature  and  extent  of  the 
defendant's  assistance: 

(4)  Any  injury  suffered,  or  any  danger 
or  risk  of  injury  to  the  defendant  or  his 
family  resulting  from  his  assistance; 

(5)  The  timeliness  of  the  defendant's 
assistance. 

Commentary 

Application  Notes: 

1.  Under  circumstances  set  forth  in  18 
U.S.C.  3S53(e)  and  28  U.S.C.  994(n).  as 
amended,  substantial  assistance  in  the 
investigation  or  prosecution  of  another 
person  who  has  committed  an  offense  may 
justify  a  sentence  below  a  statutorily 
required  minimum  sentence. 

2.  The  sentencing  reduction  for  assistance 
to  authorities  shall  be  considered 
independently  of  any  reduction  for 


acceptance  of  responsibility.  Substantial 
assistance  is  directed  to  the  investigation  and 
prosecution  of  criminal  activities  by  persons 
other  than  the  defendant,  while  acceptance  of 
responsibility  is  directed  to  the  defendant's 
a^irmative  recognition  of  responsibility  for 
his  own  conduct. 

3.  Substantial  weight  should  be  given  to  the 
govenunent's  evaluation  of  the  extent  of  the 
defendant's  assistance,  particularly  where 
the  extent  and  value  of  the  assistance  ate 
difficult  to  ascertain. 

Background:  A  defendant's  assistance  to 
authorities  in  the  investigation  of  criminal 
activities  has  been  recognized  in  practice  and 
by  statute  as  a  mitigating  sentencing  factor. 
The  nature,  extent,  and  significance  of 
assistance  can  involve  a  broad  spectrum  of 
conduct  that  must  be  evaluated  by  the  court 
on  an  individual  basis.  Latitude  is,  therefore, 
afforded  the  sentencing  judge  to  reduce  a 
sentence  based  upon  variable  relevant 
factors,  including  those  listed  above.  The 
sentencing  judge  must,  however,  state  the 
reasons  for  reducing  a  sentence  under  this 
section.  18  U.S.C.  3553(c).  The  court  may  elect 
to  provide  its  reasons  to  the  defendant  in 
camera  and  in  writing  under  seal  for  the 
safety  of  the  defendant  or  to  avoid  disclosure 
of  an  ongoing  investigation. 

§  5K1.2.  Refusal  to  Assist  (Policy 
Statement) 

A  defendant's  refusal  to  assist 
authorities  in  the  investigation  of  other 
persons  may  not  be  considered  as  an 
aggravating  sentencing.factor. 

Commentary 

Background:  The  Commission  considered 
and  rejected  the  use  of  a  defendant's  refusal 
to  assist  authorities  as  an  aggravating 
sentencing  factor.  Refusal  to  assist 
authorities  based  upon  continued 
involvement  in  criminal  activities  and 
association  with  accomplices  may  be 
considered,  however,  in  evaluating  a 
defendant's  sincerity  in  claiming  acceptance 
of  responsibility. 

2.  General  Provisions 

§  5K2.0.  Grounds  for  Departure  (Policy 
Statement) 

Under  18  U.S.C.  3553(b)  the  sentencing 
court  may  impose  a  sentence  outside  the 
range  established  by  the  applicable 
guideline,  if  the  court  finds  "that  an 
aggravating  or  mitigating  circumstance 
exists  that  was  not  adequately  taken 
into  consideration  by  the  Sentencing 
Commission  in  formulating  the 
guidelines."  Circumstances  that  may 
warrant  departure  from  the  guidelines 
pursuant  to  this  provision  cannot,  by 
their  very  nature,  be  comprehensively 
listed  and  analyzed  in  advance.  The 
controUing  decision  as  to  whether  and 
to  what  extent  departure  is  warranted 
can  only  be  made  by  the  court  at  the 
time  of  sentencing.  Nonetheless,  the 
present  section  seeks  to  aid  the  court  by 
identifying  some  of  the  factors  that  the 


Commission  has  not  been  able  to  fully 
take  into  account  in  formulating  precise 
guidelines.  Any  case  may  involve 
factors  in  addition  to  those  identified 
that  have  not  been  given  adequate 
consideration  by  the  Commission. 
Presence  of  any  such  factor  may 
warrant  departure  from  the  guidelines, 
under  some  circumstances,  in  the 
discretion  of  the  sentencing  judge. 
Similarly,  the  court  may  depart  from  the 
guidelines,  even  though  the  reason  for 
departure  is  listed  elsewhere  in  the 
guidelines  (e.g..  as  an  adjustment  or 
specific  offense  characteristic),  if  the 
court  determines  that,  in  light  of  unusual 
circumstances,  the  guideline  level 
attached  to  that  factor  is  inadequate. 

Where  the  applicable  guidelines, 
specific  offense  characteristics,  and 
adjustments  do  take  into  consideration  a 
factor  listed  in  this  part,  departure  from 
the  guideline  is  warranted  only  if  the 
factor  is  present  to  a  degree 
substantially  in  excess  of  that  which 
ordinarily  is  involved  in  the  offense  of 
conviction.  Thus,  disruption  of  a 
governmental  function,  §  5K2.7,  would 
have  to  be  quite  serious  to  warrant 
departure  from  the  guidelines  when  the 
offense  of  conviction  is  bribery  or 
obstruction  of  justice.  When  the  offense 
of  conviction  is  theft,  however,  and 
when  the  theft  caused  disruption  of  a 
governmental  function,  departure  from 
the  applicable  guideline  more  readily 
would  be  appropriate.  Similarly, 
physical  injury  would  not  warrant 
departure  from  the  guidelines  when  the 
offense  of  conviction  is  robbery  because 
the  robbery  guideline  includes  a  specific 
sentence  adjustment  based  on  the 
extent  of  any  injury.  However,  because 
the  robbery  guideline  does  not  deal  with 
injury  to  more  than  one  victim, 
departure  would  be  warranted  if  several 
persons  were  injured. 

Also,  a  factor  may  be  listed  as  a 
specific  offense  characteristic  under  one 
guideline  but  not  under  all  guidelines. 
Simply  because  it  was  not  listed  does 
not  mean  that  there  may  not  be 
circumstances  when  that  factor  would 
be  relevant  to  sentencing.  For  example, 
the  use  of  a  weapon  has  been  listed  as  a 
specific  offense  characteristic  under 
many  guidelines,  but  not  under 
immigration  violations.  Therefore,  if  a 
weapon  is  a  relevant  factor  to 
sentencing  for  an  immigration  violation, 
the  court  may  depart  for  this  reason. 

Harms  identified  as  a  possible  basis 
for  departure  from  the  guidelines  should 
be  taken  into  account  only  when  they 
are  relevant  to  the  offense  of  conviction, 
within  the  limitations  set  forth  in 
§1B1.3. 
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§  5K2.1.  Death  (Policy  Statement) 

If  death  resulted,  the  court  may 
increase  the  sentence  above  the 
authorized  guideline  range. 

L,oss  of  life  does  not  automatically 
suggest  a  sentence  at  or  near  the 
statutory  maximum.  The  sentencing 
judge  must  give  consideration  to  matters 
that  would  normally  distinguish  among 
levels  of  homicide,  such  as  the 
defendant's  state  of  mind  and  the  degree 
of  planning  or  preparation.  Other 
appropriate  factors  are  whether  multiple 
deaths  resulted,  and  the  means  by 
which  life  was  taken.  The  extent  of  the 
increase  should  depend  on  the 
dangerousness  of  the  defendant's 
conduct,  the  extent  to  which  death  or 
serious  injury  was  intended  or 
knowingly  risked,  and  the  extent  to 
which  the  offense  level  for  the  offense  of 
conviction,  as  determined  by  the  other 
Chapter  Two  guidelines,  already  reflects 
the  risk  of  personal  injury.  For  example, 
a  substantial  increase  may  be 
appropriate  if  the  death  was  intended  or 
knowingly  risked  or  if  the  underlying 
offense  was  one  for  which  base  offense 
levels  do  not  reflect  an  allowance  for 
the  risk  of  personal  injury,  such  as 
fraud. 

§  5K2.2.  Physical  Injury  (Policy 
Statement) 

If  significant  physical  injury  resulted, 
the  court  may  increase  the  sentence 
above  the  authorized  guideline  range. 
The  extent  of  the  increase  ordinarily 
should  depend  on  the  extent  of  the 
injury,  the  degree  to  which  it  may  prove 
permanent,  and  the  extent  to  which  the 
injury  was  intended  or  knowingly 
risked.  When  the  victim  suffers  a  major, 
permanent  disability  and  when  such 
injury  was  intentionally  inflicted,  a 
substantial  departure  may  be 
appropriate.  If  the  injury  is  less  serious 
or  if  tlie  defendant  (though  criminally 
negligent]  did  not  knowingly  create  the 
risk  of  harm,  a  less  substantial 
departure  would  be  indicated.  In 
general,  the  same  considerations  apply 
as  in  S  5K2.1. 

§  5K2.3.  Extreme  Psychological  Injury 
(Policy  Statement) 

If  a  victim  or  victims  suffered 
psychological  injury  much  more  serious 
than  that  normally  resulting  from 
commission  of  the  offense,  the  court 
may  increase  the  sentence  above  the 
authorized  guideline  range.  The  extent 
of  the  increase  ordinarily  should  depend 
on  the  severity  of  the  psychological 
injury  and  the  extent  to  which  the  injury 
was  intended  or  knowingly  risked. 

Normally,  psychological  injury  would 
be  sufficiently  severe  to  warrant 


application  of  this  adjustment  only 
when  there  is  a  substantial  impairment 
of  the  intellectual,  psychological, 
emotional,  or  behavioral  functioning  of  a 
victim,  when  the  impairment  is  likely  to 
be  of  an  extended  or  continuous 
duration,  and  when  the  impairment 
manifests  itself  by  physical  or 
psychological  symptoms  or  by  changes 
in  behavior  patterns.  The  court  should 
consider  the  extent  to  which  such  harm 
was  likely,  given  the  nature  of  the 
defendant's  conduct. 

§  5K2.4.  Abduction  or  Unlawful 
Restraint  (Policy  Statement) 

If  a  person  was  abducted,  taken 
hostage,  or  unlawfully  restrained  to 
facilitate  commission  of  the  offense  or  to 
facilitate  the  escape  from  the  scene  of 
the  crime,  the  court  may  increase  the 
sentence  above  the  authorized  guideline 
range. 

§  5K2.5.  Property  Damage  or  Loss 
(Policy  Statement) 

If  the  offense  caused  property  damage 
or  loss  not  taken  into  account  within  the 
guidelines,  the  court  may  increase  the 
sentence  above  the  authorized  guideline 
range.  The  extent  of  the  increase 
ordinarily  should  depend  on  the  extent 
to  which  the  harm  was  intended  or 
.  knowingly  risked  and  on  the  extent  to 
which  the  harm  to  property  is  more 
serious  than  other  harm  caused  or 
risked  by  the  conduct  relevant  to  the 
offense  of  conviction. 

§  5K2.6.  Weapons  and  Dangerous 
Instnmnentalities  (Policy  Statement) 

If  a  weapon  or  dangerous 
instrumentality  was  used  or  possessed 
in  the  commission  of  the  offense  the 
court  may  increase  the  sentence  above 
the  authorized  guideline  range.  The 
extent  of  the  increase  ordinarily  should 
depend  on  the  dangerousness  of  the 
weapon,  the  manner  in  which  it  was 
used,  and  the  extent  to  which  its  use 
endangered  others.  The  discharge  of  a 
firearm  might  warrant  a  substantial 
sentence  increase. 

§  5K2.7.  Disruption  of  Governmental 
Function  (Policy  Statement) 

If  the  defendant's  conduct  resulted  in 
a  significant  disruption  of  a 
governmental  function,  the  court  may 
increase  the  sentence  above  the 
authorized  guideline  range  to  reflect  the 
nature  and  extent  of  the  disruption  and 
the  importance  of  the  governmental 
function  affected.  Departure  from  the 
guidelines  ordinarily  would  not  be 
justified  when  the  offense  of  conviction 
is  an  offense  such  as  bribery  or 
obstruction  of  justice;  in  such  cases 
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interference  with  a  govenunental 
function  ia  inherent  in  the  offense,  and 
unless  the  drcmnstances  are  onnsua) 
the  guidelines  wilt  reflect  the 
appropnate  panrshment  for  such 
interference.  I 

§  SKZA  Extrame  Coodiict  (Policy 
StotMomt) 

If  the  defendant's  conduct  was 
unusually  heinous,  cruel,  brutal,  or 
degrading  to  the  vicfim.  the  court  may 
increase  the  sentence  above  the 
guideline  range  to  refletU  the  nature  oS 
the  conduct.  Examples  of  extreme 
conduct  include  torture  of  a  victim, 
gratuitous  inflietion  of  injury,  or 
prolonging  of  pein  or  hutnilfatron. 

§  5K2JI.  Cdinaal  PupoM  (Polky 
StatOMot) 

If  the  defendant  committed  the 

offense  in  order  to  facilitate  or  conceal 
the  commia&ion  of  another  offense.  th» 
court  may  increase  the  sentence  above 
the  guideline  range  to  reflect  the  actual 
seriousness  of  the  defendant's  conduct. 

§  SK2.10.  Vktim's  Cooduct  (Policy 
SUtenent) 

If  the  victtaa's  wrongfid  conduct 
contributed  significantty  to  provoking 
the  offense  bdfiavior.  thie  court  may 
reduce  the  sentence  below  the  guideline 
range  to  reBect  the  nature  and 
circumstances  of  the  offense,  bi  deciding 
the  extent  of  a  sentence  reduction,  the 
court  should  consider 

(a)  The  size  and  strength  of  the  victim, 
or  other  relevant  physical 
characteristics,  in  comparison  with 
those  of  the  defendant; 

(b)  The  persistence  of  the  victim's 
conduct  and  any  efforts  by  the 
defendant  to  prevent  confrontation; 

(c)  The  danger  reasonably  perceived 
by  the  defendant,  including  the  victim's 
reputation  for  violence; 

(dj  The  danger  actually  presented  to 
the  defendant  by  the  victim:  and 

(e)  Any  other  relevant  conduct  by  the 
victim  rtiat  substantially  contributed  to 
the  danger  presented. 

Victim  misconduct  ordinarily  would 
not  be  sufficient  to  warrant  application 
of  this  provision  in  the  context  of 
offenses  under  Chapter  Two,  Part  A.3 
(Criminal  Sexual  Abuse).  In  addition, 
this  provision  usually  would  not  be 
relevant  in  the  context  of  non-violent 
offenses.  There  may.  however,  be 
unusual  circumstances  in  which 
substantial  victim  misconduct  wonn! 
warrant  a  reduced  penalty  in  the  case  of 
a  non-violent  offense.  For  example,  an 
extettded  course  of  provocation  and 
harassment  might  lead  a  defendant  to 
steal  or  destroy  property  in  retahation. 


§  5K2.11.  Lesser  Harms  (Poficy 
Statement) 

Sometimes,  a  defendant  may  commit 
a  crime  in  order  to  avoid  a  perceived 
greater  harm.  In  such  instances,  a 
reduced  sentence  may  be  appropriate, 
provided  that  the  circumstances 
significantty  diminish  society's  interest 
in  punishing  the  conduct,  for  example,  in 
the  case  of  a  mercy  kilHng.  Where  the 
interest  in  punislunent  or  deterrence  is 
not  reduced,  a  reduction  in  sentence  is 
not  warranted.  For  example,  providing 
defense  secrets  to  a  hostile  power 
should  receive  no  lesser  punishment 
simply  because  tlie  defendant  believed 
that  the  government's  policies  were 
misdirected. 

In  other  instances,  conduct  may  not 
cause  or  threaten  the  harm  or  evil 
sought  to  be  prevented  by  (he  law 
proscribing  the  offense  at  issue.  For 
example,  where  a  war  veteran 
possessed  a  machine  gun  or  grenade  as 
a  trophy,  or  a  school  teacher  possessed 
controlled  substances  for  display  in  a 
drug  education  program,  a  reduced 
sentence  might  be  warranted. 

§  5K2.12.  Coerdm  and  Diaess  (Policy 
Statement) 

If  the  defendant  commitied  the 
offense  because  of  serious  coercion, 
blackmail  or  duress,  under 
circumstances  not  amounting  to  a 
complete  defense,  the  court  may 
decrease  the  sentence  below  the 
applicable  guideline  range.  The  extent  of 
the  decrease  ordinarily  should  depend 
on  the  reasonableness  of  the 
defendant's  actions  and  on  (he  extent  to 
which  the  conduct  would  have  been  less 
harmful  under  the  circumstances  as  the 
defendant  believed  them  to  be. 
Ordinarily  coercion  will  be  sufRciently 
serious  to  warrant  departure  only  when 
it  involves  a  threat  of  physical  injury, 
substantial  damage  to  property  or 
similar  injury  resulting  from  the 
unlawful  action  of  a  third  party  or  from 
a  natural  emergency.  The  Commission 
considered  the  relevance  of  economic 
hardship  and  determined  that  personal 
financial  difficulties  and  economic 
pressures  upon  a  trade  or  bosiness  do 
not  warrant  a  decrease  in  sentence. 

§  5K2.ia.  Diminished  Capacity  (Pobcy 
Statement 

If  the  defendant  committed  a  non- 
violent offense  while  suffering  from 
significantly  reduced  mental  capacity 
not  resulting  from  voluntary  use  of  drugs 
or  other  intoxicants,  a  lower  sentence 
may  be  warranted  to  reflect  the  extent 
to  which  reduced  mental  capacity 
contributed  to  the  commission  of  (he 
offense,  provided  that  the  defendant's 


criminal  history  does  not  indicate  a 
need  for  incarceration  to  protect  the 
public. 

§  5K2d4.  PuUk  Wetfan  (Pdky 
Staienwnl) 

If  national  security,  public  health,  or 
safety  was  significantly  endangered,  the 
court  may  increase  the  sentence  above 
the  guideline  range  to  reflect  (he  nature 
and  circumstances  of  the  offense. 

CHAPTER  SIX— SENTENCING 
PROCEEHWES  AND  PLEA 
AGREEMENTS 

Part  A— Sentencing  ftocedures 

Introductory  CoBmBntaxy 

This  Pact  addresses  aenteaciiig  procedures 
that  ate  applicable  in  all  cases,  includkig 
those  in  wihich  guilty  or  nolo  contendere 
pteas  are  entered  with  or  without  a  plea 
agreement  between  the  parties,  and 
convfctiona  based  upon  fndicial  findings  or 
verdicts.  It  sets  tostk  the  procedures  for 
estabiMlM^  the  facts  upon  which  the 
sentence  will  be  baaed.  Retiabfe  {acl-rwding 
is  essential  to  procedural  due  process  and  to 
the  accuracy  and  uniformity  of  sentencing 


§  6A1.1. 


Report 


(a)  A  probation  officer  shall  conduct  a 
presentence  investigation  and  report  to 
the  court  before  the  imposition  of 
sentence  unless  the  court  finds  that 
there  is  information  in  the  record 
sufficient  to  enable  (he  meaningful 
exercise  of  sentencing  authority 
pursuant  to  18  U.S.C  3553.  and  the  court 
explains  this  finding  on  the  record.  Rule 
32(c)(ll.  Fed.RX:rim.P.  The  defendant 
may  not  waive  preparation  of  the 
presentence  report. 

(b)  The  presentence  report  shall  be 
disclosed  to  the  defendant,  counsel  for 
(he  defendant  and  (he  attorney  for  the 
government,  to  the  maxinumi  extent 
permitted  by  Rule  32(c}.  FedR.Crim JP. 
Disclosure  shall  be  made  at  least  ten 
days  prior  to  the  date  set  for  sentencing, 
unless  ttris  minimum  period  is  waived 
by  the  defendant.  18  U.S.C.  3552(dJ. 

Conunentacy 

A  thorou^  presentence  investigation  is 
essential  in  determining  the  facts  relevant  to 
sentencing.  In  order  to  eosuie  that  the 
sentencing  judge  will  have  information 
sufficient  to  determine  the  appropriate 
sentence.  Congress  deleted  provisions  of  Rule 
32(c),  Ped.R.Crim.P.,  which  previously 
permitted  the  defendant  to  waive  the 
presentence  report  Rule  32(c)(1)  permits  the 
judge  to  dispense  with  a  presentence  report. 
but  only  after  explaining,  on  the  record,  why 
sufTicient  information  is  already  available. 

S  6A1.2.  Position  of  Parties  with  Respect 
to  Sentencing  Factors 

(a)  After  receipt  of  the  presentence 
report  and  within  a  reasonable  time 


before  sentencing,  the  attorney  for  the 
government  and  the  attorney  for  the 
defendant,  or  the  pro  se  defendant,  shall 
each  file  with  the  court  a  written 
statement  of  the  sentencing  factors  to  be 
relied  upon  at  sentencing.  The  parties 
are  not  precluded  from  asserting 
additional  sentencing  factors  if  notice  of 
the  intention  to  rely  upon  another  factor 
is  filed  with  the  court  within  a 
reasonable  time  befcffe  sentencing. 

(b)  Copies  of  all  sentencing 
statements  filed  with  the  court  shall  be 
contemporaneously  served  upon  all 
other  parties  and  submitted  to  the 
probation  officer  assigned  to  (he  case. 

(c)  In  lieu  of  the  written  statement 
required  by  §  6Al.2(a).  any  party  may 
file: 

(1)  A  written  statement  adopting  the 
findings  of  the  presentence  report; 

(2)  A  written  statement  adopting  such 
findings  subject  to  certain  exceptions  or 
additions;  or 

(3)  A  written  stipulation  in  which  the 
parties  agree  to  adopt  the  findings  of  the 
presentence  report  or  to  adopt  such 
findings  subject  to  certain  exceptions  or 
additions. 

(d)  A  district  court  may,  by  local  rule, 
identify  categories  of  cases  for  which 
the  parties  are  authorized  to  make  oral 
statements  at  or  before  sentencing,  in 
lieu  of  the  written  statement  required  by 
this  section. 

(e)  Except  to  the  extent  that  a  party 
may  be  privileged  not  to  disclose  certain 
information,  all  statements  filed  with  the 
court  or  made  orally  to  the  court 
pursuant  to  this  section  shall: 

(1)  Set  forth,  directly  or  by  reference 
to  the  presentence  report,  the  relevant 
facts  and  circumstances  of  the  actual 
offense  conduct  and  offender 
characteristics;  and 

(2)  Not  contain  misleading  facts. 

Commentary 

In  order  to  focus  the  issues  prior  to 
sentencing,  the  parties  are  required  to 
respond  to  the  presentence  report  and  to 
identify  any  issues  in  dispute.  The  potential 
complexity  of  factors  important  to  the 
sentencing  determination  normally  requires 
that  the  position  of  the  parties  be  presented 
in  writing.  However,  because  courts  differ 
greatly  with  respect  to  their  reliance  on 
written  plea  agreements  and  with  respect  to 
the  feasibility  of  written  statements  under 
guidelines,  district  courts  are  encouraged  to 
consider  the  approach  that  is  most 
appropriate  under  local  conditions.  The 
Commission  intends  to  reexamine  this  issue 
in  light  of  experience  under  the  guidelines. 

§  6A1.3.  Resolution  of  Disputed  Factors 

(a)  When  any  factor  important  to  the 
sentencing  determination  is  reasonably 
in  dispute,  the  parties  shall  be  given  an 
adequate  opportunity  to  present 
information  to  the  court  regarding  that 


factor.  In  resolving  any  reasonable 
dispute  concerning  a  factor  important  to 
the  sentencing  determination,  the  court 
may  consider  relevant  information 
without  regard  to  its  admissibility  under 
the  rules  of  evidence  applicable  at  trial, 
provided  that  the  information  has 
sufficient  indicia  of  reliability  to  support 
its  probable  accuracy. 

(b)  The  court  shall  resolve  disputed 
sentencing  factors  in  accordance  with 
Rule  32(a)(1),  Ped.R.Crim.P.  (effective 
Nov.  1, 1987),  notify  the  parties  of  its 
tentative  findings  and  provide  a 
reasonable  opportunity  for  the 
submission  of  oral  or  written  objections 
before  imposition  of  sentence. 

Commentary 

In  current  practice,  factors  relevant  to 
sentencing  are  often  determined  in  an 
informal  fashion.  The  informality  is  to  some 
extent  explained  by  the  fact  that  particular 
offense  and  offender  characteristics  rarely 
have  a  highly  specific  or  required  sentencing 
consequence.  TTiis  situation  will  no  longer 
exist  under  sentencing  guidelines.  The  court's 
resolution  of  disputed  sentencing  factors  will 
usually  have  a  measurable  effect  on  the 
applicable  punishment.  More  formality  is 
therefore  unavoidable  if  the  sentencing 
process  is  to  be  accurate  and  fair.  Although 
lengthy  sentencing  hearings  should  seldom  be 
necessary,  disputes  about  sentencing  factors 
must  be  resolved  with  care.  When  a 
reasonable  dispute  exists  about  any  factor 
important  to  the  sentencing  determination, 
the  court  must  ensure  that  the  parties  have  an 
adequate  opportunity  to  present  relevant 
information.  Written  statements  of  counsel  or 
affidavits  of  witnesses  may  be  adequate 
under  many  circumstances.  An  evidentiary 
hearing  may  sometimes  be  the  only  reliable 
way  to  resolve  disputed  issues.  See  United 
States  v.  Fatico.  603  F.2d  1053, 1057  n.9  (2d 
Cir.  2979).  The  sentencing  court  must 
determine  the  appropriate  procedure  in  light 
of  the  nature  of  the  dispute,  its  relevance  to 
the  sentencing  determination,  and  applicable 
case  law. 

In  determining  the  relevant  facts, 
sentencing  judges  are  not  restricted  to 
information  that  would  be  admissible  at  trial. 
18  U.S.C.  3661.  Any  information  may  be 
considered,  so  long  as  it  has  "sufficient 
indicia  of  reliability  to  support  its  probable 
accuracy."  United  States  v.  Marshall,  519 
F.Supp.  751  (D.C.  Wis.  1981),  aff  d,  719  F.2d 
887  {7th  Cir.  1983);  United  States  v.  Fatico, 
579  F.2d  707  (2d  Cir.  1978).  Reliable  hearsay 
evidence  may  be  considered.  Out-of-court 
declarations  by  an  unidentified  informant 
may  be  considered  "where  there  is  good 
cause  for  the  nondisclosure  of  his  identity 
and  there  is  sufficient  corroboration  by  other 
means."  United  States  v.  Fatico.  579  F.2d  at 
713.  Unreliable  allegations  shall  not  be 
considered.  United  States  v.  Weston,  448  F.2d 
626  (9th  Cir.  1971). 

If  sentencing  factors  are  the  subject  of 
reasonable  dispute,  the  court  should,  where 
appropriate,  notify  the  parties  of  its  tentative 
tmdings  and  afford  an  opportunity  for 
correction  of  oversight  or  error  before 
sentence  is  imposed. 


Part  B — Plea  Agreements 
Introductory  Commentary 

Policy  statements  governing  the  acceptance 
of  plea  agreements  under  Rule  11(e)(1), 
Fed.R.Crim.P..  are  intended  to  ensure  that 
plea  negotiation  practices: 

(1)  promote  the  statutory  purposes  of 
sentencing  prescribed  in  18  U.S.C.  3553(a); 
and 

(2)  do  not  perpetuate  unwarranted 
sentencing  disparity. 

These  policy  statements  are  a  first  step 
toward  implementing  28  U.S.C.  994(a)(2)(E). 
Congress  indicated  that  it  expects  judges  "to 
examine  plea  agreements  to  make  certain 
that  prosecutors  have  not  used  plea 
bargaining  to  undermine  the  sentencing 
guidelines."  S.  Rep.  98-225.  98th  Cong.,  Ist 
Sess.  63, 167  (1983).  In  pursuit  of  this  goal,  the 
Commission  shall  study  plea  agreement 
practice  under  the  guidelines  and  ultimately 
develop  standards  for  judges  to  use  in 
determining  whether  to  accept  plea 
agreements.  Because  of  the  difficulty  in 
anticipating  problems  in  this  area,  and 
because  the  sentencing  guidelines  are 
themselves  to  some  degree  experimental, 
substantive  restrictions  on  judicial  discretion 
would  be  premature  at  this  stage  of  the 
Commission's  work. 

The  present  policy  statements  move  in  the 
desired  direction  in  two  ways.  First,  the 
policy  statements  make  clear  that  sentencing 
is  a  judicial  function  and  that  the  appropriate 
sentence  in  a  guilty  plea  case  is  to  be 
determined  by  the  judge.  This  is  a 
reaffirmation  of  current  practice.  Second,  the 
policy  statements  ensure  that  the  basis  for 
any  judicial  decision  to  depart  from  the 
guidelines  will  be  explained  on  the  record. 
Explanations  will  be  carefully  analyzed  by 
the  Commission  and  will  pave  the  way  for 
more  detailed  policy  statements  presenting 
substantive  criteria  to  achieve  consistency  in 
this  aspect  of  the  sentencing  process. 

§  6B1.1.  Plea  Agreement  Procedure 
(Policy  Statement) 

(a)  If  the  parties  have  reached  a  plea 
agreement,  the  court  shall,  on  the  record, 
require  disclosure  of  the  agreement  in 
open  court  or,  on  a  showing  of  good 
cause,  in  camera.  Rule  ll(e)(2], 
Fed.R.Crim.P. 

(b)  If  the  plea  agreement  includes  a 
nonbinding  recommendation  pursuant  to 
Rule  11(e)(1)(B),  the  court  shall  advise 
the  defendant  that  the  court  is  not 
bound  by  the  sentencing 
recommendation,  and  that  the  defendant 
has  no  right  to  withdraw  the  defendant's 
guilty  plea  if  the  court  decides  not  to 
accept  the  sentencing  recommendation 
set  forth  in  the  plea  agreement. 

(c)  The  court  shall  defer  its  decision  to 
accept  or  reject  any  nonbinding 
recommendation  pursuant  to  Rule 
11(e)(1)(B),  and  the  court's  decision  to 
accept  or  reject  any  plea  agreement 
pursuant  to  Rules  11(e)(1)(A)  and 
11(e)(1)(C)  until  there  has  been  an 
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opportunity  to  consider  the  presentence 
report,  unless  a  report  is  not  required 
under  §  6A1.1. 

Commentary 

Thi»  provision  parallels  the  procedural 
requirements  of  Rule  11(e).  Fed.R.Crim.P.  Ptea 
agreements  mutt  be  fully  disclosed  and  a 
defendant  whose  plea  agreement  includes  a 
nonbinding  recommendation  must  be  advised 
that  the  court's  refusal  to  accept  the 
sentencing  recommendation  will  not  entitle 
the  defendant  to  withdraw  the  plea. 

Section  eBl.l(c)  deals  with  the  timing  of  the 
court's  decision  whether  to  accept  the  plea 
agreement.  Rule  n(e)(2)  gives  the  court 
discretion  to  accept  the  plea  agreement 
immediately  or  defer  acceptance  pending 
consideration  of  the  presentence  report.  Prior 
to  the  guidelines,  an  immediate  decision  wits 
permissible  because,  under  Rule  32(c), 
FedR-Crim.P.,  the  defendant  could  waive 
preparation  of  the  presentence  report.  Section 
6Bl.l(c)  reflects  the  changes  in  practice 
required  by  S  8A1.1  and  amended  Role 
32(c)(1).  Since  a  presentence  report  normaBy 
will  be  prepared,  the  court  must  defer 
acceptance  of  the  plea  agreement  until  the 
court  has  had  an  opportimity  to  consider  l&e 
presentence  report. 

§  6BI.2.  Standards  for  Acceptance  of 
Plea  Agreements  (Poficy  Statement) 

(a)  In  the  case  of  a  plea  agreement 
that  includes  the  dismissal  of  any 
charges  or  an  agreement  not  to  pursue 
potential  charges  (Rule  ll(eJ(l)(A)I,  the 
court  may  accept  the  agreement  if  the 
court  determines,  for  reasons  stated  on 
the  record,  that  the  remaining  charges 
adequately  reflect  the  seriousness  of  the 
actual  offense  behavior  and  that 
accepting  the  agreement  will  not 
undermine  the  statutory  purposes  of 
sentencing. 

(b)  In  the  case  of  a  plea  agreement 
that  includes  a  nonbinding 
recommendation  jRule  ll(e)(l)(B)|.  the 
court  may  accept  the  recommendation  if 
the  court  is  satisfied  either  that: 

(1)  The  recommended  sentence  is 
within  the  applicable  guideline  range;  or 

(2)  The  recommended  sentence 
departs  from  the  applicable  guideline 
range  for  justifiable  reasons. 

(c)  In  the  case  of  a  plea  agreement 
that  includes  a  specific  sentence  {Rule 
ll(e)(lKC)l.  the  court  may  accept  the 
agreement  if  the  court  is  satisfied  either 
that: 

(1)  The  agreed  sentence  is  within  the 
applicable  guideline  range:  or 

(2)  The  agreed  sentence  departs  from 
the  applicable  guideline  range  for 
justiftable  reasons. 


Commentary 

This  section  makes  clear  thai  a  court  may 
accept  a  plea  agreement  provided  that  the 
fudge  complies  with  the  obhg»tio«8  imposed 
by  Rule  tl|«).  Fed.ItCrt«iJ>.  A  iiKlge  n»ay 
accepi  an  agreaaeat  tiiBing  (o»  dismiintot 


charges  tm  an  agreement  not  to  porstie 
potential  charges  if  tiw  remaining  cfav^es 
reflect  the  seriousness  of  the  actual  offense 
behavior.  This  requirement  does  not 
authorize  fudges  to  intrude  upon  the  charging 
discretion  of  the  prosecutor.  If  the 
government's  motion  to  dismiss  charges  or 
statement  that  potential  charges  will  not  be 
pursued  is  not  contingent  on  the  disfrosition 
of  the  remaining  charges,  the  judge  should 
defer  to  the  government's  position  except 
under  extraordinary  circumstances.  Rule 
48(a).  Fed.R.CrimJ».  However,  when  the 
dismissal  of  charges  or  agreement  not  to 
pursue  potential  charges  is  contingent  on 
acceptance  of  a  plea  agreement  the  court's 
authority  to  adjudicate  guilt  and  impose 
sentence  is  implicated,  and  the  court  is  to 
determine  whether  or  not  dismissal  of 
charges  will  undermine  the  sentencing 
guidelines. 

Similarly,  the  court  will  accept  a 
recommended  sentence  or  a  plea  agreement 
requiring  imposition  of  a  specific  sentence 
only  if  the  court  is  satisfied  either  that  the 
contemplated  sentence  is  within  the 
guidelines  or,  if  not,  that  the  recommended 
sentence  or  agreement  departs  from  the 
applicable  guideline  range  for  justifiable 
reasons  and  does  not  undermine  the  basic 
purposes  of  sentencing. 

§  6B1.3.  Procedure  Upon  Rejection  of  a 
Plea  Agreement  (PoBcy  Statement) 

If  a  plea  agreement  fwrsuani  to  Rule 
11(e)(1)(A)  or  Rule  11(e)(1)(C)  is 
rejected,  the  court  shall  afford  the 
defendant  an  opportunity  to  withdraw 
the  defendant's  guilty  plea.  Rule  11(e)(4). 
Fed.R.Crim.P. 

Commentary 

This  provision  implements  the 
requiremenU  of  Rule  ll(eH4).  it  assures  the 
defendant  an  opportunity  to  withdraw  his 
plea  when  the  court  has  rejected  a  plea 
agreement  that  would  require  dismissal  of 
charges  or  imposition  of  a  specific  sentence. 

§  6B1.4.  Stipulations  (Policy  Statement) 

(a)  A  plea  agreement  may  be 
accompanied  by  a  written  stipulation  of 
facts  relevant  to  sentencing.  Except  to 
the  extent  that  a  party  may  be  privileged 
not  to  disclose  certain  information, 
stipulations  shall: 

(1)  Set  forth  the  relevant  facts  and 
circumstances  of  the  actual  offense 
conduct  and  offender  characteristics; 

(2)  Not  contain  misleading  facts;  and 

(3)  Set  forth  with  meaningful 
specificity  the  reasons  why  the 
sentencing  range  resulting  from  the 
proposed  agreement  is  appropriate. 

(b)  To  the  extent  that  the  parties 
disagree  about  any  facts  relevant  to 
sentencing,  the  stipulation  shall  identify 
the  facts  that  are  in  dispute. 

(c)  A  district  court  may.  by  local  rule; 
identify  categories  oC  case*  (or  which 
the  parties  are  authorized  to  make  the 
required  stipulation  orally,  od  the 


record,  at  H»e  time  the  jAea  agreement  is 
offered. 

(d)  The  court  is  not  bound  by  the 
stipulation,  but  may  with  the  aid  of  the 
presentence  report,  determine  the  facts 
relevant  to  sentencing. 

Ctamaientary 

This  provision  requires  that  when  a  plea 
agreement  indudes  a  stipulation  of  fact,  the 
stipulation  must  fully  and  accurately  disclose 
all  factors  relevant  to  the  determination  of 
sentence.  This  provision  does  not  obligate  the 
parties  to  reach  agreement  on  issues  that 
remain  in  dispute  or  to  present  the  court  with 
an  appearance  of  agreement  in  areas  where 
agreement  does  not  exist.  Rather,  the 
overriding  principle  is  full  disclosure  of  the 
circumstances  of  the  actual  offense  and  the 
agreement  of  the  parties.  The  stipulation 
should  identify  all  areas  of  agreement, 
disagreement  and  uncertainty  that  may  tie 
relevant  to  the  determination  of  sentence. 
Similarly,  it  is  not  appropriate  for  the  parties 
to  stipulate  to  misleading  or  non-existent 
facts,  even  when  both  parties  are  willing  to 
assume  the  existence  of  such  "facts"  for 
purposes  of  the  litigation.  Rather,  the  parties 
should  fully  disclose  the  actual  facts  and  then 
explain  to  the  court  the  reasons  why  the 
disposition  of  the  case  should  differ  from  that 
which  such  facts  ordinarily  would  require 
under  the  guidelines. 

Because  of  the  importance  of  the 
stipulations  and  the  potential  complexity  of 
the  factors  that  can  affect  the  determination 
of  sentences,  stipulations  ordinarily  should 
be  in  writing.  However,  exceptions  to  this 
practice  may  be  allowed  by  local  rule.  The 
Commission  intends  to  pay  particular 
attention  to  this  aspect  of  the  plea  agreement 
procedure  as  experience  under  the  guidelines 
develops.  See  Commentary  to  {  BAl.Z. 

Section  6B1.4(d)  makes  clear  that  the  court 
is  not  obliged  to  accept  the  stipulation  of  the 
parties.  Even  though  stipulations  are 
expected  to  be  accurate  and  complete,  the 
court  cannot  rely  exclusively  upon 
stipulations  in  ascertaining  the  factors 
relevant  to  the  determination  of  sentence. 
Rather,  in  determining  the  factual  basis  for 
the  sentence,  the  court  will  consider  the 
stipulation,  together  with  the  results  of  the 
presentence  investigation,  and  any  other 
relevant  information. 

CHAPTER  SEVEN— VIOLATIONS  OF 
PROBATION  AND  SUPERVISED 
RELEASE 

§  7A1.1.  Reporting  of  VioIatioDS  of 
Probation  and  Supervised  Release 
(Policy  Statement) 

(a)  The  Probation  Officer  shall 
promptly  report  to  the  court  any  alleged 
violation  of  a  condition  of  probation  or 
supervised  release  that  constitutes  new 
criminal  conduct,  other  than  conduct 
that  would  constitute  a  petty  offense. 

(b)  The  Probation  Officer  shall 
promptly  report  to  the  court  any  other 
alleged  violation  of  a  cortdition  of 
probatioa  or  supervised  release,  unless 


the  officer  determines:  (1)  that  such 
violation  is  minor,  not  part  of  a 
continuing  pattern  of  violation,  and  not 
indicative  of  a  serious  adjustment 
problem;  and  (2)  that  non-reporting  will 
not  present  an  undue  risk  to  the  public 
or  be  inconsistent  with  any  directive  of 
the  court  relative  to  the  reporting  of 
violations. 

Commentary 

This  policy  statement  addresses  the 
reporting  of  violations  of  probation  and 
supervised  release.  It  is  the  ComnissioB's 
intent  that  significant  violations  be  pronptly 
reported  to  the  court  At  the  same  time,  the 
Commission  realizes  that  it  would  neither  be 
practical  nor  desirable  to  require  such 
reporting  for  every  minor  violation. 

§  7A1.2.  Revocation  of  Probation  (Policy 
Statement) 

(a)  Upon  a  fuuiing  of  a  violation  of 
probation  involving  new  criminal 
conduct,  other  than  criminal  conduct 
constituting  a  petty  offense,  the  court 
shall  revoke  probation. 

(b)  Upon  a  finding  of  a  violation  of 
probation  involving  conduct  other  than 
conduct  under  subsection  (a),  the  court 
may:  (1)  Revoke  probation;  or  (2)  extend 
the  term  of  probation  and/or  modify  the 
conditions  of  probation. 

Commentary 

This  policy  statement  expresses  a 
presumption  that  probation  is  to  be  revoked 
in  the  case  of  nev»  criminal  conduct  other 
than  a  petty  offense.  For  lesser  violations,  the 
policy  statements  provide  that  the  court  may 
revoke  probation,  extend  the  term  of 
supervision,  or  modify  the  conditions  of 
supervision. 

§  7A1.3.  Revocation  of  Supervised 
Release  (Policy  Statement) 

(a)  Upon  a  finding  of  a  violation  of 
supervised  release  involving  new 
criminal  conduct,  other  than  criminal 
conduct  constituting  a  petty  offense,  the 
court  shall  revoke  supervised  release. 

(b)  Upon  a  fmding  of  a  violation  of 
supervised  release  involving  conduct 
other  than  conduct  under  subsection  (a), 
the  court  may:  (1)  Revoke  supervised 
release;  or  (2J  extend  the  term  of 
supervised  release  and/or  modify  the 
conditions  of  supervised  release. 

Commentary 

This  policy  statement  expresses  a 
presumption  that  supervised  release  is  to  be 
revoked  in  the  case  of  new  criminal  conduct 
other  than  a  petty  offense.  For  lesser 
violations,  the  policy  stAtements  provide  that 
the  court  may  revoke  supervised  release, 
extend  the  term  of  supervision,  or  modify  the 
conditions  of  supervision. 
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S  7A1.4.  No  Credit  for  Tine  Under 
Supervision  (Policy  Statement) 

(a)  Upon  revocation  of  probation,  no 
credit  shall  be  given  (toward  any 
sentence  of  imprisonment  imposed)  for 
any  portion  of  the  term  of  probation 
served  prior  to  revocation. 

(b)  Upon  revocation  of  supervised 
release,  no  credit  shall  be  given  (toward 
any  term  of  imprisonment  ordered)  for 
time  {deviously  served  on  post-release 
supervision. 

Commentary 

This  policy  statement  provides  that  time 
served  on  probation  or  supervised  release  is 
not  to  be  credited  in  the  determination  of  any 
term  of  imprisonment  imposed  upon 
revocation. 

Appendix  A— Statutory  Index 

Introduction 

This  index  specifies  the  guideline 
section  or  sections  ordinarily  applicable 
to  the  statute  of  conviction.  If  more  than 
one  guideline  section  is  referenced  for 
the  particular  statute,  select  the 
guideline  most  appropriate  for  the 
conduct  of  which  the  defendant  was 
convicted.  If.  in  an  atypical  case,  the 
guideline  section  indicated  for  the 
statute  of  conviction  is  inappropriate 
because  of  the  particular  condtict 
involved,  the  coiul  is  to  apply  the 
guideline  section  which  is  most 
applicable  to  the  conduct  for  which  the 
defendant  was  convicted.  (See  §  lBl.2.) 

If  the  offense  involved  a  conspiracy  or 
an  attempt,  refer  to  §  2X1.1  as  well  as 
the  guideline  for  the  substantive  offense. 

For  those  offenses  not  listed  in  this 
index,  the  most  analogous  guideline  is  to 
be  applied.  (See  §  2X5.1.) 
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18  U.S.e.  922(h) _... 

2K2.1 

18  use.  922(1). 

281.2.2K2.3 
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2F1.1 

18  U.SC.  1003.. „.J.._ 

2B5.1.  285.2. 

2F1.1 

44745 


Index— Continued 


Statute 


18  use 

18  use. 
18  use. 
18  use. 
18  use. 
18  use. 
18  use. 
18  use. 

18  U.SC. 

18  use. 
18  U.S.e. 
18  use. 

18  U.SC. 

18  U.S.e. 

18  use. 

18  U.S.e. 

18  U.SC. 

18  U.S.e. 

18  U.SXI 

18  u.sx;. 
18  u.s.a 

18  U.SjC. 

18  use. 
18  use. 
18  use. 
18  use. 
18  use. 
18  use. 

18  U.S.C. 

18  use. 


1004 

1005 

1006 

1007 

1006 

1010 

1011 

1012 

1013 

1014 

1016 

1017 

1018 

1019 

1020 

1021 

1022 

1025 

1026 

1027 

1028 

1029 

1071 

1072 

1082 

1084 

ilit(a) 

1112 

1113 

1114 _.. 


Guideline 


18U.S.C.  1116 


18  U.S.C. 
18  U.SC. 


1117-...- 
1153 


18  U.S.C. 

18  use. 
18  use. 
18  use. 
18  use. 
18  use. 
18  U.S.e. 

18  use. 

18  use. 
18  use. 
18  use. 
18  U.S.e. 

18  U.SC. 

18  use. 
18  use. 

18  U.SC. 

18  u.s.e. 
18  use. 
18  U.S.e. 
18  U.S.e. 
18  U.S.e. 
18  use. 
18  U.S.e. 
18  U.S.e. 
18  use. 

18  U.SC. 


1163 

1164 

1165 

1201(a)- 

1202 

1203 

1301 

1302 

1303 

1304 

1306 

1341 

1342 

1343 

1344 

1361 

1362 

1363 


1365(a) 

1365(b) 

1365(c).._ 

1365(d). 

1365(e) 

1366 

1382 „._ 

1423 -._ 


2F1.1 

2F1.1.  2S13 

2F1.1.  2S1.3 

2F1.1.  2S1.3 

2F1.1.2S1J 

285.2. 2F1.1 

2F1.1 

2F1.1 

2F1.1 

2F1.1 

2F1.1 

2F1.1 

2F1.1 

2Ft.1 

2F1.1 

2F1.1 

2F1.1 

2F1.1 

2F1.1 

2E5J 

2F1.1 

2F1.1 

2X3.1 

2X3.1 

2E3.3 

2E3.2 

2A1.1.2A1.2 

2A1.3.2A1.4 

2AZ1 

2A1.1.  2A1.2. 
2A1A  2A1.4. 
2AZ1 

2A1.1.2A1.2. 
2A1  J.  2A1.4. 
2A2.1 

2A2.1 

2A1.1,2A1i 
2A1.3,  2A1.4. 
2A2.1.  2A2.2. 
2Aai.  2A3.2. 
2A3.3.  2A3.4. 
2A4.1.  281.1. 
2B2.1.  2BZ2, 
2Bai.  2K1.4 
281.1.281.2 
281.3 
282.3 
2A4.1 
2A4.2 
2A4.1 
2E3.3 
2E3.3 
2E3.3 
2E3.3 
2E3.3 
2F1.1 
2F1.1 
2F1.1 
2F1.1 
281.3 
281.3 
2B1.3 
2N1.1 
2N1.3 
2N1.2 
2N1.2 
2N1.1 
281.3 
282.3 
2L2.2 


INOEX— Continued 


Statute 


18U.S.e.  1424._. 
18U.SC.  1425-. 
18U.SC.  1426... 
18  use.  1427 ._ 
18  use.  1426 _ 
18U.SC1429._ 
18  U.S.C.  1461  „. 
18  use.  1462. 
18  use.  1463 .... 
18  use.  1464 ._. 
18  use.  1465 __ 
18U.S.e.  1503. 
18U.S.e.  1504_ 
18  U.S.e.  1505_., 
18  use.  1506 _.. 
18  use.  1507 _.. 
18  u.s.a  1508 .._ 
18U.se.  1509-.. 
18  use.  1510 .„ 
18  use  1511  _. 
18  use.  1512  — 
18  use.  1513.... 

18  U.S.e. 
18  U.S.e. 

18  U.S.C. 

18  use. 
18  U.S.e. 

18  U.S.e.  1582. 
18  U.S.C  1583. 


Guideiine 


2L22 
2L2.1.2t?2 


2L2.^ 

2L2.1 
2L2.5 


1542._ 
1543 ._ 
1544  __ 
1546.. 
1581  _.. 


::iz  2H4.1 


2J1.1 

2G3.1 

2G3.1 

2G3.1 

2G3.1 

2G3.1 

2J1.2 

2J1.2 

2J1.2 

2J1.2 

2J1.2 

2J1.2 

2J1.2 

2J1.2 

2E3.3. 2J1.2 

2J1.2 

2J1.2 

2L2.3.2L2.4 

2L2.4 

2L2.3.2L2.4 

2L2.1.2L22 

2H4.t 


18  use.  1584„ 
18  use.  1585. _ 
18  U.S.a  1586-_ 
18  use.  1587__ 
18U.S.C.  1588__ 
18  use.  1621 .._ 
18U.SXn622-. 
18  use.  1623_ 
18  use.  1701„ 
18U.S.C.  1702_ 


18  use.  1703. 

18  use.  1704 _ 
18  U.S.C.  1705  — 
18  U.S.C.  1706_ 
18  use.  1707 
18  use.  1708 


18  U.S.C. 

18  use. 

18  U.S.C. 
18  U.S.C. 

18  use. 
18  U.S.e. 

18  U.S.C. 

18  use. 
18  U.S.e. 
18  use. 


2H4.1 

2H4.1 

2H4.1 

2HC1 

2H4.1 

2H4.1 

2J1.3 

2J1.3 

2J1.3 

281.1.  2H3J 

281.1.  281.3. 

2H3.3 
281.1. 281  J, 

2H3.3 
281.1.  285.2 


,2B1.Z 


1737 
1751(a) 


18  use.  1751(b)- 
18  U.S.C.  175KC)- 
18  U.S.C.  1751(d)- 
18  use.  1751(e)_ 

18U.S.C.  1752 

18  use.  1791 

18  use.  1792 

18  use.  1793 

18  U.S.C.  1861  -_. 
18  use.  1852 


2A1Z 
2A1  J.  2A1.4 

2A4.1 

2AZ1.  2A4.1 

2A2.1.2A4.1 

2A2.2.2A2.3 

282.3 

2P1.2 

2P1.3 

2P1.4 

281.1 

281. 1.281.2 
281.3 
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UMI 


statute 

Guidetine 

18  use  1853 

2B1.1,  2B1.3 

18U.S.C.  1854 

2B1.1.2B1.2. 

281. 3.  282.3 

18U.S.C.  1855. — 

2K1.4 

18U.S.C.  1856 

281. 3 

18U.S.C.  1857 

281.3.282.3 

18U.S.C.  1863 

28^3 

18  U.S.C.  1901 

2C1.3 

18U.S.C.  1902 

2F1.2 

18U.S.C.1903....- 

2C1.3 

18U.S.C.  1905 

2H3.1 

18U.S.C.  1909. 

2C1.4 

18U.S.C.  1915 

2T3.1 

18U.S.C.  1919 

2F1.1 
2F1.1 
2F1.1 

18  use  1920 

18U.S.C.  1923 

18  U.S.C.  1951 

283.1.283.2. 

2ei.1.2E1.5 

18  U  SC.  1952 

2E1.2 

18  U.S.C.  1952A 

2A2.1.  2E1.4 

18  use.  1962B 

2E1.3 

18  U.S.C.  1953 

2E3.3 

18U.S.C.  1954 

2E5.1 

1 8  U  S  C  1 955 

2E3.1 
2S1.1 
2S1.2 
2E1.1 

18  U.S.C.  1956 

18  use.  1957 

18  use.  1962 

18  U.S.C.  1963 

2E1.1 

18U.S.e.  2073 „.. 

2F1.1 

18  use  2111 

283.1 
2B3.1 

18  use  2112 

18  use  2113(a) 

281.1,283.1 

IB  use  2113(b) 

281.1 

18  U.S.e.  2113(c) 

281. 1.281.2 

18 use.  2113(d) 

283.1 

18  use  2113(e) 

2A1.1.  283.1 

18  U.S.C.  2114 

283.1 

18U.S.C.  2115_.» 

282.2 

18U.S.e.2116.. „... 

2A2.2.  2A2.3, 

282.2.  2B3.1 

18US.C.  2117 

282.2 

18  U  SC.  2118(a) 

283.1 

18 use  2118(b) 

282.2 

18U.S.e.2118(cM1) 

2A2.1.  2A2.2. 

283.1 

18 use.  221 8(c)(2). 

2A1.1 

18U.S.e.2153 

2M2.1 

18  use.  2154 

2M2.2 

18U.S.e.  2155 

2M2.3 

18  use.  2156 

2M2.4 

18U.S.e.  2199 

281.1.  282.3 

18  use.  2231 

2A2.2.  2A2.3 

18  U.S.C.  2241 

2A3.1 

18  use.  2242 „ 

2A3.1 

18  U.S.C.  2243(a) 

2A3.2 

18  U.S.C.  2243(b) 

2A3.3 

18  U.S.C.  2244 

2A3.4 
2G2.1 

18  U.S.C.  2251 

18  use.  2252 

2G2.2 

18  use.  2271 

.  2F1.1.  2X1.1 

18U.S.e.  2275 

.  2K1.4.  281.3 

18U.S.e.  2312 

.  281.1.281.2 

18U.S.e.2313 

.  281.1.  281.2 

18  U.S.C.  2314 

.  281.1.281.2.! 

285.1.  285.2. 

2F1.1 

18U.S.e.  2315 

.  281.1.281.2. 

285.1.  285.2. 

2F1.1 

18U.S.e.  2316..™ 

.1  281.1,281.2 
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Index— Ck)ntinued 


Statute 

Guideline 

18  use.  2317 

281.1.  281.2 

18  use  2318 

285.4 

18  use  2319 

285.3 

18  use.  2320 

285.4 

18  use  2321 

286.1 

18  U  S  C.  2342(a) 

2E4.1 

18  U  S  C  2344(a) 

2E4.1 

IS  use  2381     

2M1.1 

18  use  2421 

2G1.1 

18  U  S  C  2422 

2G1.1 

18  use  2423 

2G1.2 

18  use.  2511 

285.3,  2H3.1 

18  use  2512 

2H3.2 

18  U.S.C.  3146(b)(1)(A)... 
18  use.  3146(b)(1)(8)... 
18  use  3147 

2J1.6 
2J1.5 
2J1.7 

19  use.  283 

2T3.1 

19  U  S  C  1433 

2T3.1 

19  use.  1434 

2F1.1,  2T3.1 

19  use  1435  

2F1.1.2T3.1 

19  use.  1436 

2F1.1,  2T3.1 

19  use  1464 

2T3.1.  2T3.2 

19  use  1465    

2T3.1 

19  U  SC  1586(e) 

2T3.1 

19  use  1707 

2T3.1 

19  use  1708(b) 

2T3.1 

19  use  1919 

2F1.1 

19  use  2316     

2F1.1 

20  use  1097(a) 

28 1.1.  285.2. 

20  U  S  e  1097(b) 

2F1.1 
2F1.1 

21  use  101 

2N2.1 

21  use  102 

2N2.1 

21  US.C.  103 

2N2.1 

21  use.  104 

2N2.1 

21  use  105 

2N2.1 

21  u  s  e  111  

2N2.1 

21  use.  115 

2N2.1 

21  use.  117 

2N2.1 

21  use  120 

2N2.1 

21  use  121  

2N2.1 

21  U.S.C.  122 

2N2.1 

21  use.  124 

2N2.1 

21  use  126 

2N2.1 

21  use  134a-e 

2N2.1 

21  U.S.e.  135a 

2N2.1 

21  use.  141 

2N2.1 

21  US.C.  143 

2N2.1 

21  use.  144 

2N2.1 

21  use.  145 

2N2.1 

21  use.  151 

2N2.1 

21  use  152 

2N2.1 

21  use  153    

2N2.1 

21  U.S.C.  154 

2N2.1 

21  U.S.C.  155 

2N2.1 

21  use  156    

2N2.1 

21  US.C.  157 

2N2.1 

21  use.  158 

2N2.1 

21  U  S  C  331 

2N2.1 

21  U  S  C  333 

2N2.1 

21  U  S  e.  458 

2N2.1 

21  use.  459 

2N2.1 

21  U  S  C  460  

.  2N2.1 

21  U.S.C.  461 

21  U  S  C  463 

.  2N2.1 
.  2N2.1 

21  use  466 

.  2N2.1 

21  use  610 

.  2N2.1 

21  use.  611 

21  U.S.C.  614 

.  2N2.1 
,  2N2.1 

21  U.S.e.617 

.  2N2.1 

Statute 

Guideline 

21  use  619 

2N2.1 

21  U  S  e  620 

2N2.1 

21  U  S  e  622 

2ei.i 

21  use.  642 

2N^1 

21  use  643 

2N2.1 

21  U  S  C  644 

2N2.1 

21  U  S  C  675  

2A1.1.2A1.2. 

21  use.  676 

2A1.3.  2A1.4. 
2A2.1.  2A2.2. 
2A2.3 
2N2.1 

21  use  841(a) 

201.1 

21  U.S.C.  841(b)  (1)-(3).. 

21  U.S.C.  841(b)(4) 

21  use  841(d)  

201.1 
202.1 
201.1 

21  use  841(e) 

201.9 

21  use  842(a) 

203.1.  203.2. 

21  U  S  C  842(b) 

203.3 
203.2 

21  use.  843(a)  (1), 
(2),  (4). 

21  U.S.C.  843(a)(3) 

21  U  S  C.  843(b) 

203.1 

202.2 
201.6 

21  use  844(a) 

202.1 

21  U  S  C  845 

201.3 

21  U  S  C  845a 

201.3 

21  U  S  C  845b    

201.2 

21  U  S  C  846 

201.4 

21  use  848 

201.5 

21  U  S.C.  856 

201.8 

21  U  S  C  857      

201.7 

21  use.  952 

201.1 

21  U  S  C  953 

201.1 

21  U  S  C  954  

203.4 

21  U  S  C.  955 

201.1 

21  U.S.C.  955a  (a)-(d) 

21  use  957 

201.1 
201.1 

21  U  SC  959    

201.1 

21  U  S  C  960   

201.1 

21  U  S  C  961 

203.4 

21  U  S  C  963 

201.4 

22  U  S  C  1980(a) 

2F1.1 

22  U  S  C  2778   

2M5.2 

22  use  4217 

2B1.1 

22  U  S  C  4221 

285.2 

25  U  S  C  450d 

281.1.  2F1.1 

26  use  5148(1) 

2T2.1 

26  U.S.C.  5214(a)(1) 

26  use.  5273(b)(2) 

26  U  S  C  5273(c)  

2T2.1 
2T2.1 
2T2.1 

26  use  5291(a) 

2T2.1.  2T2.2 

26  use  5601(a) 

2T2.1,  2T2.2 

26  U  S  C  5602 

2T2.1 

26  U  S  C.  5603 

2T2.1.2T2.2 

26  U  S  C  5604(a) 

2T2.1.2T2,2 

26  U  S  C  5605   

2T2.1.  2T2.2 

26  U  S  C  5607 

2T2.1 

26  U  S  C  5608 

2T2.1 

26  U  S  C  5661 

2T2.1.  2T2.2 

26  U  S  C  5662 

2T2.2 

26  U  S  C  5671 

2T2.1.  2T2.2 

26  U  S  C  5684  

.  2T2.1 

26  U  S  C  5685     

.  2K1.3.  2K1.6, 

26  use  5691(a) 

2K2.2 
.  2T2.1 

26  use.  5751(a)  (1). 

(2). 
26  use  5752 

2T2.1 
.  2T2.2 

26  U.S.C.  5762(a)(1). 
(2).  (4)-(6). 

2T2.2 

Statute 

Guideline 

26  U.S.C.  5762(a)(3) 

26  U.S.C.  5861(a) 

2T2.1 
2K2  3 

26  U.S.C.  5861  (b)-(1) 

26  U.S.e.  5871 

26  U.S.C.  7201 

26  U.S.C.  7202 

2K2.2 

2K2.2,  2K2.3 
2T1.1 
2T1  6 

26  U.S.C.  7203 

2T1  2 

26  U.S.C.  7204 

2T1  8 

26  U.S.C.  7205 

2T1  8 

26  use.  7206  (1).  (3), 

(4),  (5). 
26  U.S.C.  7206(2) 

2T1.3 
2T1  4 

26  U.S.C.  7207 

2T1  5 

26  U.S.C.  7210 

2J1  1 

26  U.S.e.  7211 

2T1.3 

26  U.S.C.  7214 

2C1  1   2C1  2 

26  U.S.C.  7215 

2F1.1 
2T1  7 

26  U.S.C.  7269 

2T1  2 

26  U.S.C.  7512(b) ; 

2T1  7 

26  U.S.C.  9012(e) 

284  1 

26  U.S.C.  9042(d) 

284  1 

28  U.S.C.  1826(c) 

2P1  1 

28  U.S.C.  2902(e) 

2P1.1 

29  U.S.C.  186 

2E5  6 

29  U.S.C.  431 

2E5  5 

29  U.S.C.  432 

2E5  5 

29  U.S.C.  433 

2E5.5 

29  U.S.C.  439 

2E5  5 

29  U.S.C.  461 

2E5  5 

29  U.S.C.  501(c) 

2ES4 

29  U.S.C.  1141 

283  2  2F1  1 

31  U.S.C.  5313 

2S1  3 

31  U.S.C.  5314 

2S1  3 

31  U.S.C.  5316(a) 

2S1  3 

31  U.S.C.  5322 

2S1  3 

31  U.S.C.  5324 

2S1  3 

33  U.S.C.  403 

2Q1  3 

33  U.S.C.  406 

201  3 

33  U.S.C.  407 

2Q1  3 

33  U.S.C.  411 

201  3 

33  U.S.C.  506 

2J1  1 

33  U.S.C.  1227(b) 

2J1  1 

33  U.S.C.  1232(b)(2) 

33  U.S.C.  1319 

2A2.2,  2A2.3 
201 1   201 2 

r%/^^   n 

33  U.S.C. 
33  U.S.C. 
33  U.S.C. 


1321 

1342 

1415(b)., 


201.3 
201.2.201.3 
201.2.  201.3 
201.3 
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Statute 

Guideline 

33  U.S.C.  1517 

201  2  201  3 

33  U.S.C.  1907 

201  3 

33  U.S.C.  1908 

201  3 

38  U.S.C.  787 

2F1  1 

38  U.S.C.  3501(a) 

281  1 

40  U.S.C.  193e 

281  1  281 3 

41  U.S.C.  51 

284  1 

41  U.S.C.  53 

284.1 

41  U.S.C.  54 

284.1 

42  U.S.C.  261(a) 

201.1 

42  U.S.C.  262 

2N21 

42  U.S.C.  300h-2 

201  2 

42  U.S.C.  408 

2F1  1 

42  U.S.C.  1383(d)(2) 

42  U.S.C.  1383a(a) 

2F1.1     . 
2F1  1 

42  U.S.C.  1383a(b) 

2F1  1 

42  U.S.C.  1395nn(a) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT  I 

Proposed  Demonstration  Project; 
Pacer  Share:  A  Federal  Productivity 
Enhancement  Program 

agency:  Offlce  of  Personnel 

Management. 

ACTION:  Notice  of  approval  of  a  final  , 

demonstration  project.  I 

summary:  Title  VI  of  the  Civil  Service 
Reform  Act  authorizes  the  Office  of 
Personnel  Management  (0PM)  to 
conduct  demonstration  projects  which 
experiment  .vith  new  and  innovative 
personnel  management  concepts  to 
determine  whether  a  specified  change  in 
personnel  management  policies  or 
procedures  would  result  in  improved 
Federal  personnel  management.  The 
proposed  demonstration  project  was 
published  in  the  Federal  Register  on  July 
17, 1987.  This  is  the  final  demonstration 
project  plan  approved  by  the  Office  of 
Personnel  Management. 
DATES:  Approval  Date:  The 
demonstration  project  was  approved  by 
the  Office  of  Personnel  Management  on 
November  16, 1987.  | 

Implementation  Date:  The  I 

demonstration  project  may  be 
implemented  after  the  expiration  of  the 
90-day  congressional  review  period. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
In  Sacramento,  California,  Ms.  Colene 
Krum,  (916)  643-1298:  (2)  in  Washington. 
DC.  Dr.  Brigitte  W.  Schay.  (202)  632-6164. 
SUPPLEMENTARY  INFORMATION:  On 
proposed  demonstration  project:  The 
Department  of  the  Air  Force  submitted  a 
proposal  for  consideration  as  a 
demonstration  project  under  chapter  47 
of  title  5.  U.S.  Code  entitled.  "PACER 
SHARE:  A  Federal  Productivity 
Enhancement  Program." 

The  purpose  of  the  project  is  to 
demonstrate  that  the  productivity  of  a 
Federal  installation  can  be  improved 
significantly  through  the  implementation 
of  a  more  flexible  personnel  system  and 
the  establishment  of  a  productivity 
gainsharing  system.  By  removing  some 
of  the  constraints  and  disincentives 
inherent  in  the  current  personnel      ■ 
system,  it  is  expected  that  Federal    | 
employees  will  be  able  to  improve  both 
mission  accomplishment  and  their 
quality  of  worklife. 

To  accomplish  these  purposes,  this 
demonstration  project  proposes  the 
following  changes  to  current  personnel 
management  policies  and  procedures: 
1.  A  simplified  classification  system 
that  consolidates  both  job  series  and 
grades  into  broader  categories  and  also 
applies  revised  criteria  for  grading 
supervisory  positions: 


2.  A  simplified  compensation  ayslem 
with  three  new  pay  schedules  for 
salaried,  hourly,  and  supervisory/ 
managerial  employees  and  pay  bands 
combining  up  to  five  grades  in  one  band: 

3.  A  productivity  gainsharing  system 
based  on  total  organization 
performance,  where  50  percent  of  the 
savings  are  returned  to  the  Air  Force 
and  the  remaining  50  percent  are 
distributed  on  an  equal  dollar  amount 
basis  among  all  employees; 

4.  Elimination  of  annual  employee 
performance  ratings,  to  be  replaced  by 
Dr.  W.  Edwards  Deming's  procedures 
for  statistical  quality  control:  and 

5.  A  modified  version  of  the  on-call 
employment  program  for  most  new 
hires,  designed  to  permit  managers  to 
adjust  the  workforce  quickly  in  response 
to  workload  and  budgetary  changes, 
intended  to  avoid  costly  reductions  in 
force  (RIFs)  of  the  career  workforce. 

The  demonstration  project  will  cover 
all  employees  (approximately  1,900)  in 
the  Directorate  of  Distribution  of  the 
Sacramento  Air  Logistics  Center  at 
McClellan  Air  Force  Base  in 
Sacramento,  California.  These 
employees  include  supervisory  General 
Schedule  (OS)  and  Performance 
Management  and  Recognition  System 
(PMRS)  employees,  non-supervisory  GS 
and  Federal  Wage  System  (FWS) 
employees,  and  Wage  Supervisors. 

A  proposed  demonstration  project 
plan  was  published  on  }uly  17, 1987.  in 
the  Federal  Register  (52  FR  27132).  On 
the  same  date  copies  of  the  proposed 
plan  were  transmitted  to  both  Mouses  of 
the  Congress  as  required  by  5  U.S.C. 
4703(bK4).  The  public  comment  period 
began  on  July  17. 1987. 

A  public  hearing  was  held  on  the 
proposed  demonstration  project  plan  on 
September  10. 1987,  at  McClellan  Air 
Force  Base,  Sacramento.  California, 

Summary  of  Comments 

A.  Analysis  of  Comments.  Comments 
received  during  the  comment  period  are 
categorized  as  follows: 


Expression  of 
overall  project 
support  and 
positive 
comments  on 
specific  proiect 
features 


Let- 
ters 

Ptwne 
con- 
tact 

Hear- 
ing 
wit- 
nesses 

Fxpression  of 
comments, 
questions,  or 
suggestions 
wrttKXJt  indication 
of  supporter 
ooDosition 

7 
'9 

6 
2 

5 

Fxpression  of 
concern  and 
critical  comments 
on  specific  project 
features 

3 

Total 

17 

8 

13 

'  This  includes  a  letter  signed  by  two  em- 
ployees and  284  additional  signatures  from 
employees  supporting  Its  contents. 

B.  Comments  in  support  of  the  project 
generally  cited  the  advantages  of: 

(1)  Changing  the  grading  criteria  for 
supervisors  which  will  lessen  the 
rigidity  of  the  traditional  hierarchy. 

(2)  Paybanding  as  a  method  of 
simplifying  the  compensation  system. 

(3)  Gainsharing  which  will  encourage 
productivity  and  team  work. 

(4)  Flexibility  of  the  system  under  the 
project  which  will  facilitate  policy 
formulation. 

(5)  Increased  employee  input  into  the 
project. 

(6)  Improved  labor-management 
relations  due  to  employee/union  input. 

C.  Some  of  the  questions  raised  during 
the  public  hearing  indicated  a  lack  of 
understanding  as  well  as 
misunderstandings  about  specific 
project  features.  Given  the  length  and 
complexity  of  the  project  plan,  this  is  to 
be  expected,  but  it  clearly  demonstrates 
the  need  for  a  thorough  employee 
orientation  program.  Several  employees 
requested  and  received  written 
responses  from  OPM  to  specific 
questions. 

D.  Comments  expressing  concerns  or 
criticism  about  the  project  are 
summarized  below  by  topic: 

(IJ  Employee  Participation  an  J 
Involvement 

Concern  was  expressed  by 
employees,  and  union  stewards  in 
particular,  that  they  had  not  received  as 
much  information  about  the  project  and 
as  many  opportunities  to  make 
suggestions  as  they  would  have  liked.  A 
common  concern  was  also  expressed 
about  the  mandatory  nature  of 
participation  in  the  project. 

Suggestions  were  made  that 
employees  be  involved  in  the  selection 
of  their  co-workers  and  supervisors  and 


have  the  ri{^t  to  vote  annually  on 
project  continuation  or  termination.  It 
was  also  recommended  that  employees 
meet  semi-annually  to  discuss  issues 
surrounding  the  project. 

(2)  fob  Series  Consolidation 

Arguments  were  made  that 
supervisors  may  have  too  much  latitude 
in  reassigning  employees  under  job 
series  consolidation  and  that  employees 
should  have  the  right  to  choose  their 
own  positions.  Several  employees 
expressed  concern  that  work 
assignments  may  be  influenced  by 
favoritism. 

(3)  Performance  Appraisals  and 
Promotions 

Since  employees  will  not  be  rated  on 
their  individual  performance  under  the 
project,  concern  was  expressed 
regarding  promotional  potential  and 
crediting  of  skills  gained  during  the 
project.  Objections  were  voiced  that 
performance  would  no  longer  play  a  role 
in  pay  progression.  Concerns  were  also 
raised  about  increased  supervisory 
discretion  in  giving  promotions  or 
demotions  since  time-in  grade 
requirements  are  being  waived. 
Although  performance  appraisals  may 
be  requested  by  the  employee  seeking  a 
promotion,  concern  was  voiced  about 
the  quality  of  these  appraisals  and  the 
likelihood  that  most  would  result  in 
Fully  Successful  ratings. 

(4)  Paybanding  and  Pay  Increases 

Many  employees  were  concerned 
about  the  loss  of  guaranteed  step 
increases  because  project 
implementation  would  disrupt  that 
normal  progression  and  the  first  annual 
increase  would  not  be  granted  until  6 
months  after  implementation. 
Suggestions  were  made  that  employees 
be  given  automatic  step  increases  if  they 
had  completed  50%  or  more  of  the 
required  time-in-step. 

Several  comments  were  made 
concerning  possible  adverse  effects  on 
employees  transferring  to  an  area  using 
the  current  CS  system  or  competing  for 
promotions  after  being  classified  under 
paybanding.  Concern  focused  on 
receiving  appropriate  grade-level  credit. 
There  were  also  several  questions  about 
pay-progression  under  bands  and  an 
expressed  need  for  pay  schedules. 

Further  concern  was  expressed  that 
employees  performing  new,  and  perhaps 
more  difficult,  tasks  usually  performed 
by  higher  grade  levels  will  not  be  duly 
compensated.  Some  employees  were 
worried  about  possible  adverse  effects 
on  retirement  benefits  as  a  result  of 
puybanding. 


fSJ  On-Call  Employment 

Concern  was  expressed  about 
reinstatement  rights  because  the 
Demonstration  On-Call  (DOC)  program 
might  eliminate  the  need  to  reinstate 
career  employees.  Suggestions  were 
made  that  full-time  career  employees  be 
given  the  option  of  part-time  positions. 
Some  employees  commented  that  on- 
call  status  would  not  be  desirable  and 
would  result  in  recruitment  difficulties 
because  of  lack  of  job  security. 

(6J  Gainsharing 

Concern  was  expressed  about  limited 
promotional  opportunities  due  to  the 
fact  that  the  filling  of  job  vacancies 
would  be  discouraged  under 
productivity  gainsharing.  Suggestions 
were  made  that  time-off  and  leave 
without  pay  be  offered  in  lieu  of  cash 
payments  to  permanent  employees. 
Concern  was  raised  that  under  the 
gainsharing  philosophy,  peer  pressure  to 
perform  would  cause  undue  competition 
among  employees  because  of  varying 
work  effort. 

(7J  Training 

Some  employees  expressed  the  desire 
to  receive  the  same  team-building 
training  provided  to  supervisors  and 
were  concerned  that  the  project  might 
be  implemented  without  adequate 
preparation. 

E.  Responses  to  Comments.  A  number 
of  steps  have  been  taken  by  the 
Directorate  of  Distribution  (DS)  in  order 
to  provide  more  information  about  the 
project  to  employees  and  to  increase 
employee  involvement.  In  addition  to 
the  general  employee  orientation 
provided  by  division  chiefs  prior  to  the 
hearing,  briefings  have  been  scheduled 
by  representatives  of  the  American 
Federation  of  Government  Employees 
(AFGE).  the  exclusive  bargaining 
representative  of  most  of  the  affected 
workforce.  Meetings  will  also  be  held  by 
the  Deputy  Director  with  all  DS 
employees,  in  groups  of  25  to  40.  DS  has 
developed  a  Question  and  Answer 
booklet  about  the  demonstration  which 
addresses  issues  of  frequent  concern  to 
employees,  and  a  briefing  video  will  be 
developed  as  well.  Implementation  task 
force  committees  have  been  formed  with 
union  representatives  on  each  of  the 
committees  to  ensure  employee 
participation  in  the  implementation 
phase. 

Some  of  the  employees  who 
commented  on  PACER  SHARE  objected 
to  the  mandatory  nature  of  the 
demonstration  project  and  suggested 
that  employees  be  allowed  to  vote  on  it. 
However,  since  employees  have  been 
represented  on  the  project  by  their  union 


and  since  the  project  was  developed 
jointly  by  the  union  and  management, 
the  interests  of  employees  were 
considered  when  the  various  project 
interventions  were  designed?  Since  the 
Congress  has  authorized^ersonnel 
management  experiments  under  Title  VI 
of  the  Civil  Service  Reform  Act. 
participation  in  the8e\projects  cannot  be 
left  up  to  individual  emoloyees  because 
these  experiments  involvs  major 
personnel  system  changes  th^tjrave  to 
be  applied  to  all  employees  at  an 
experimental  site.  It  is  not  cost-effective 
to  run  a  dual  personnel  system  to 
accommodate  employees  who  object  to 
experimental  personnel  system  ciianges. 

F.  Demonsiration  Project  Changes. 
Several  minor  editorial  and  other 
revisions  have  been  made  to  the  project 
plan  and  one  major  change  has  been 
developed  affecting  the  way  the  first 
annual  salary  increase  will  be  granted. 
This  change  was  made  at  the  request  of 
Air  Force  and  union  officials  in  response 
to  concerns  expressed  by  employees 
who  would  have  lost  step  increases 
during  the  period  preceding  the  first  pay 
increase,  originally  scheduled  to  occur 
six  months  after  implementation.  The 
following  is  a  summary  of  all 
substantive  changes.  Page  references 
are  to  the  preliminary  Federal  Register 
plan  published  July  17, 1987.     y 

(1)  On  page  27145,  the  paragraph 
headed  "The  Timing  of  Apifual  Pay 
Adjustments"  has  beej^replaced  by  the 
description  of  a  new^ransition 
adjustment  procedure  for  employees 
converted  to  the  demonstration.  During 
the  first  year  following  project 
implementation,  all  employees  who  are 
due  another  step  increase  within  the 
next  three  years  will  receive  an 
equivalent  to  an  annual  pay  adjustment, 
either  on  schedule  or  6  to  24  months  in 
advance,  dependmg  on  the  waiting 
periods.  PMRS  employees  will  receive 
their  first  annual  pay  increase  in 
October  1988  and  those  employees  who 
are  at  the  highest  step  of  their  current 
grade,  but  not  at  the  maximum  rate  for 
their  pay-band,  will  receive  their  first 
pay  increase  one  year  after  project 
implementation.  All  future  pay  increases 
will  be  granted  annually  on  the 
anniversary  date  of  the  last  increase. 

(2)  On  page  27143  in  the  section  on 
training,  seniority  has  been  redefined  as 
being  based  on  service  computation 
date  and  not  date  of  initial  appointment 
into  the  Directorate  of  Distribution. 

(3)  On  page  27148.  the  provision  for 
making  Productivity  Gainsharing 
payments  to  employees  has  been 
revised  to  state  that  PCS  payments  will 
generally  be  processed  within  two  pay 
periods  following  the  end  of  the  quarter. 
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This  replaces  specific  wording  that 
payments  will  be  processed  no  latei 
than  two  pay  periods. 

(4)  A  number  of  minor  revisions  have 
been  made  in  the  evaluation  model  on 
pages  27153  and  27154  because  one  of 
the  data  collection  instruments,  the  | 
Personnel  Office  Productivity  | 

Assessment  (POPA)  has  been  simplified, 
separating  the  collection  of  input  and 
output  data.  A  provision  for  measuring 
the  effectiveness  of  statistical  process 
control  (SPC)  procedures  in  improving 
productivity  has  also  been  added. 

U.S.  Office  of  Personnel  Management. 
James  E.  Colvatd. 

Deputy  Director. 

The  demonstration  project  plan  ai ; 
approved  by  the  Office  of  Personne 
Management  reads  as  follows: 

Pacer  Share:  A  Federal  Productivity 
Enhancement  Program 

A  Proposal  for  an  Office  of  Personnel 
Management  Demonstration  Project 

Submitted  by:  Sacramento  Air  L^jgistiCs 
Center.  McClellan  Air  Force  Base,  California. 
Air  Force  Logistics  Command.  Department  of 
the  Air  Force,  Department  of  Defense. 
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I.  Executive  Summary 

Purpose 

This  demonstration  project  is 
designed  to  involve  Federal  employees 
more  directly  in  improving  their 
organization's  productivtty  and  quality 
of  worklife  through  the  implementation 
of  a  more  flexible  and  responsive 
personnel  system  and  by  making 
fmancial  incentives  available  to  all 
employees. 

The  following  interventions  will  be 
tested: 

(1)  A  simplified  classification  system 
that  consolidates  both  job  series  and 
grades  into  broader  categories  and  also 
applies  revised  criteria  for  grading 
supervisory  positions; 

(2)  A  simplified  compensation  system 
with  three  new  pay  schedules  for 
salaried  (DW),  hourly  (DH)  and 
supervisory/managerial  (DX)  employees 
and  pay  bands  combining  up  to  five 
grades  in  one  band; 

(3)  A  productivity  gainsharing  system 
based  on  total  organizational 
performance  where  50  percent  of  the 
savings  are  returned  to  the  Air  Force 
and  the  remaining  50  percent  are 
distributed  on  an  equal  dollar  amount 
basis  among  all  employees; 

(4)  Elimination  of  annual  performance 
ratings  to  be  replaced  by  Dr.  W. 
Edwards  Deming's  procedures  for 
statistical  quality  control;  and 

(5)  A  modified  version  of  the  on-call 
employment  program  for  most  new  hires 
designed  to  permit  managers  to  adjust 
the  workforce  quickly  in  response  to 
workload  and  budgetary  changes, 
intended  to  avoid  costly  reductions  in 
force  (RIFs)  of  the  career  workforce. 

The  combined  changes  are  expected 
to  increase  organizational  flexibility  in 
order  to  improve  organizational 
productivity  and  enhance  both 
peacetime  and  wartime  readiness. 

Participation  Organizations 

The  demonstration  project  will  be 
conducted  in  the  Directorate  of 
Distribution  (DS)  of  the  Sacramento  Air 
Logistics  Center  (SM-ALC).  located  at 
McClellan  Air  Force  Base,  California. 
DS  is  one  of  six  directorates  in  the  SM- 
ALC  and  has  a  workforce  of  about  1,900 
employees. 


The  RAND  Corporation,  Santa 
Monica.  California,  will  serve  as  an 
independent  project  evaluator.  RAND 
has  worked  with  the  Directorate  of 
Distribution  and  the  Office  of  Personnel 
Management  (OPM)  in  developing  an 
evaluation  plan.  OPM  has  provided 
technical  assistance  in  the  development 
of  this  proposal  and  will  continue  to  be 
involved  in  the  planning  and  conduct  of 
the  evaluation  as  necessary  to  meet  the 
agency's  statutory  oversight 
responsibilities. 

Types  and  Numbers  of  Participating 
Employees 

The  demonstration  will  cover  all 
employees  in  the  Directorate  of 
Distribution,  which  (as  of  March  1987) 
includes  854  non-supervisory  General 
Schedule  (GS)  employees.  104 
supervisory  GS  and  Performance 
Management  and  Recognition  System 
(PMRS)  employees,  855  non-supervisory 
Federal  Wage  System  (FWS)  employees 
and  84  Wage  Supervisors,  for  a  total  of 
1,897  eligible  employees. 

Labor  Participation 

Employees  in  DS  are  represented  by 
three  unions:  the  American  Federation 
of  Government  Employees  (AFGE) 
representing  87  percent  of  the 
workforce,  and  two  smaller  unions,  the 
Technical  Skills  Association  and  the 
Engineer  and  Scientist  Association. 
AFGE  represents  the  interests  of  all 
three  to  the  demonstration  task  force, 
and  the  chief  union  steward  is  a  full- 
time  member  of  the  project  staff.  AFGE 
has  been  involved  in  the  development  of 
the  project  since  its  inception  and  the 
president  of  AFGE  Local  1857  is  a 
member  of  the  project  steering 
committee. 

Methodology 

The  five  interventions,  or  personnel 
system  changes,  in  the  areas  of 
classification,  compensation,  staffing, 
performance  appraisal,  and  incentives, 
are  described  in  detail  in  the  proposal. 
These  changes  form  an  interrelated 
system  and  require  the  adoption  of  new. 
more  participative  management 
concepts,  based  in  part  on  the 
philosophy  of  productivity  expert  Dr.  W. 
Edwards  Deming. 

Training 

The  key  to  smooth  transition 
management  is  training.  A  separate 
personnel  office  will  be  established  for 
the  Directorate  of  Distribution  and  all 
new  staff  will  be  trained  in  the 
administration  of  the  demonstration 
personnel  system  but  will  not  be  part  of 
the  demonstration  itself.  "  •    •■■ 


Managers  and  supervisors  will  be 
trained  in  participative  management 
concepts  aiiod  statistical  process  control 
(SPCf  procedures.  Training  in  SPC  will 
also  be  exteRded  to  nonsupervisory 
employees  who  will  be  involved  in  the 
measurement  processes.  Project 
orientation  for  all  employees  will 
include: 

(1)  a  general  description  of  the  prefect 
and  project  philosophy,  (2)  conversion 
procedures  into  the  new  system,  (3) 
eij^planatioR  of  the  new  process 
'approach  to  classification,  (4)  pay- 
banding  and  pay  adfustment  processes, 
(5)  newhirftig  prop-am.  (6)  explanation 
of  productivity  gainsharing  program.  (7) 
project  adninistration  and  evaluation, 
and  (6)  procedures  for  converting  out  of 
the  projecL  Training  for  new  supervisors 
and  employees  wiU  be  given  throughout 
the  5  years  of  the  project. 

Evaluation  Plan 

A  mclhodoii^icaUy  rigorous 
evaluatMHi  piaa  has  bees  designed  to 
assess  project  oitfcomes  and  to  evaluate 
their  generaliiabiiity  to  other  Federal 
organizations.  There  are  lour  other  Air 
Logistics  Centers  in  the  country  tlut  wiU 
serve  as  non-equivalent  control  group*. 
The  design  is  "quasi-expertBiental"  and 
includes  pre-  and  poat-demonatration 
comparisons  as  well  as  experimental  vs. 
control  group  comparisons. 

The  evaluation  model  postulates  both 
specific  effects  of  each  individual 
intervention  and  effects  of  the  combined 
interventions.  Attempts  wilt  be  made,  to 
the  extent  possible,  to  establish  cause- 
and-effect  relationships.  In  order  to 
assume  a  thorough  assessment  of  the 
demonstration,  the  evaluation  will  cover 
three  distinct  phases:  (1)  An  evaluation 
of  the  implementation  phase  to 
determine  that  the  project  is 
implemented  as  designed  and  that  the 
stated  processes  are  stable  and 
operational;  (2)  periodic  assessments  of 
the  5-year  experimental  phase;  and  (3)  a 
summative  evaluation  of  the  project's 
overall  impact  upon  completion  of  the 
project. 

The  collection  of  baseline  data  from 
the  demonstration  and  control  sites  will 
begin  prior  to  the  implementation  of  the 
project  and  will  cover  n^asures  relating 
to  productivity  and  quality,  a  variety  of 
personnel  functions,  and  a  diagnostic 
attitude  survey  which  will  be  repeated 
annually  to  track  the  pro^^ess  of  the 
demonstration. 

Waivers  o/  Low  and  R^tthtkm 
Required 

Waivers  of  existing  title  S.  U.S.  Code. 
laws  and  Title  S.  CFR.  regulations  ar» 
required  to  conduct  thectemonstratien 
project.  Waivers  »rv  needed  to  chan^je 
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position  classiftcation.  compensation, 
performance  appraisal,  and  staffing, 
procedures.  The  productivity 
gainsharing  program  can  be  undertaken 
within  existing  authorities. 

Costs 

The  project  will  be  funded  by  the  Air 
Force  and  the  participating  Directorate 
of  Distribution  out  of  normal 
administrative  overhead  and  training 
funds.  Total  project  cost,  includii^ 
development  and  evaluation  for  the  S- 
year  period,  will  be  $5,085,486  (in  FY 
1987  dollars).  It  is  projected  that  these 
costs  will  be  recovered  in  the  first  1  to  2 
years  of  the  project  through  savings 
returned  to  the  Government. 

Benefits  of  Proposed  Project 

The  project  is  expected  to 
demonstrate  that  a  more  flexible 
personnel  system  and  flnancial 
incentives  can  lead  to  significantly 
increased  productivity  in  a  Federal 
installation,  without  any  resultant 
deterioration  in  quality  of  products  and 
service.  By  removing  some  of  the 
constraints  and  disincentives  inherent  in 
the  current  systems,  both  managers  and 
employees  will  be  able  to  work  more 
effectively  and  efficiently  and  at  the 
same  time  improve  their  quality  of 
worklife.  This  demonstration  project  is 
soothe  first  involving  labor  unions  and 
hopes  to  set  an  example  in  labor- 
management  relations. 

II.  Introduction 

A.  Purpose 

This  denumstration  project  is 
designed  to  involve  Federal  employees 
more  directly  in  improving  their 
organization's  productivity  and  quality 
of  worklife.  The  existing  Federal 
personnel  management  system  offers 
few  incentives  to  managerial  or  non- 
managerial  employees  to  improve 
orgam'zational  operations  atid  reduce 
costs.  The  present  system  does  not 
reward  risk-taking  and  encourages  a 
narrow  focus  and  preoccupation  with 
rule  enforcement  rather  than 
organizational  effectiveness.  The 
purpose  of  this  demonstration  project  Is 
to  implement  and  test  new  ways  of 
motivating  employees  to  improve 
organizational  productivity.  In  order  to 
do  this,  some  existing  impediments  hi 
the  personnel  management  system  will 
have  to  be  removed  and  a  more 
responsive  and  flexible  system  be 
installed.  The  project  will  demonstrate 
that  significant  productivity  increases 
can  be  attained  through  the 
implementation  of  more  flexible 
personnel  management  procedures  and 
incentives  and  the  elimination  of 


negative  incentives  that  tend  to  drive  up 
costs. 

Since  the  proposed  demonstration  site 
is  within  the  Department  of  Defense,  the 
enhanced  capabihty  to  support  not  only 
peacetime  but  wartime  performance, 
readiness  and  sustainabtlity  is  a  critical 
goal  of  the  project  It  is  expected  that 
mission  accomplishment  can  be 
enhanced  with  the  proposed  system 
changes,  and  that  by  increasing 
employees'  control  over  their  work  and 
w(wk  products,  the  general  quality  of 
wwklife  and  employee  job  satisfaction 
can  be  Improved  as  wril.  The  project 
also  intends  to  demonstrate  that  work 
quality  will  not  deteriorate  at  the 
expense  of  increased  productivity. 
Quality  of  work  wilt  be  carefully 
monitored  throughout  the  project. 

This  demonstration  project  is  the  first 
to  be  conducted  in  a  unionized 
environment  and  hopes  to  set  an 
example  in  labor-management  relations. 
Union  representatives  have  been 
directly  involved  in  the  project  since  its 
inception  and  have  contributed  to  the 
development  of  the  ideas  presented 
here.  In  this  era  of  resource  scarcity, 
labor-management  cooperation  is 
critical  if  new  methods  are  to  be 
developed  for  "doing  more  with  less."  It 
is  believed  that  most  employees  want  to 
work  effectively,  and  that  by  giving 
them  direct  incentives  and  encouraging 
more  participation,  employees  will  come 
up  with  better  and  more  productive 
ways  of  doing  their  work. 

B.  Problems  With  the  Present  System 

Federal  managers  are  responsible  for 
accomplishing  their  assigned  workload 
as  economically  as  possible.  However, 
there  are  many  elements  of  the  Federal 
personnel  system  that  do  not  support 
this  requirement.  The  current  personnel 
system  causes  many  frustrations  for 
managers  and  employees.  This 
demonstration  project  addresses 
problems  in  a  number  of  specific  areas. 

Classification  and  Compensation 

The  Federal  job  classification  system 
is  a  complex  system  which  divides  the 
universe  of  work  into  a  large  number  of 
small  pieces.  The  General  Schedule  (GS) 
system  defines  about  440  different  white 
collar  occupations  and  is  divided  into  18 
grades  or  levels  of  difficulty.  The 
Federal  Wage  System  (FWS)  covers  330 
blue  collar  occupations  in  15  grades. 
Both  systems  classify  jobs  based  on  the 
rank-in-the-job  method.  This  approach 
encourages  rigid  specialization  and 
inefficient  division  of  labor. 

When  a  manager  has  to  fill  a  new 
position,  either  the  manager  or 
personnel  specialist  writes  a  description 
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of  the  job  duties,  and  the  classifler  then 
compares  the  job  to  a  set  of  published 
job  classification  standards  to 
determine  the  correct  grade  and 
occupational  series.  In  order  to  avoid 
salary  compression,  supervisory  jobs 
are  usually  evaluated  as  more 
responsible  and  complex. 

Any  job  that  changes  substantially 
over  the  years  also  has  to  be 
redescribed  and  possibly  reclassified.  If 
the  position  is  reclassified,  a  personnel 
action  must  be  processed  to  record  the 
action  in  the  employee's  personnel  file. 
As  a  result,  managers  and  personnel 
specialists  devote  much  time  and  energy 
to  the  writing  of  frequently  lengthy 
position  descriptions  required  to  justify 
narrow  grade  and  series  distinctions. 
The  current  system  thus  contributes  to 
overhead  costs  that  could  be  reduced 
under  a  simplified  system. 

Narrow  job  classification  and  the 
resulting  over-specialization  force 
managers  to  employ  more  personnel 
than  are  actually  required  to  assure  that 
all  tasks  are  covered.  Current 
supervisory  grading  criteria  further 
encourage  "empire-building"  and  the 
creation  of  additional  layers  of 
supervision. 

Actually,  neither  the  GS  nor  the  FWS 
job  classification  and  grading  systems 
require  managers  to  design  narrow  jobs 
that  fit  specific  grades  and  series,  but 
the  emphasis  placed  on  classification 
accuracy  encourages  the  design  of  such 
narrow  jobs.  Managers  who  try  to 
establish  broader  generalist  jobs  are 
likely  to  have  trouble  getting  them 
classified  and  may  also  face  recruitment 
difficulties  because  the  system  is  built 
around  narrow  job  distinctions.       | 
Additional  problems  are  created  by  the 
narrow  and  restrictive  qualification 
requirements  that  interfere  with  a 
supervisor's  ability  to  assign  work  to 
employees  as  needed. 

Another  and  even  more  critical 
problem  with  the  present  system  is  that 
white  collar  pay  is  rigidly  tied  to  narrow 
grade  levels  without  regard  for  local 
market  conditions.  Managers  have  little 
control  over  the  pay  rates  of  their 
employees.  This  makes  it  extremely 
difficult  for  a  supervisor  to  reward  an 
outstanding  employee.  Therefore,  when 
market  or  other  conditions  call  for  a 
change  in  pay,  managers  have  little 
choice  but  to  attempt  to  use  the  complex 
classification  system  to  change  grade 
levels  to  make  short-term  pay  . 
adjustments.  In  order  to  justify  higher 
pay  and  a  higher  grade,  jobs  have  to  be 
made  more  complex,  which  is  often 
achieved  by  manipulating  the  two  major 
classification  factors,  difficulty  and 
responsibility.  The  process  of 
reclassifying  a  job  tends  to  be  time- 


consuming  and  is  not  always  successful, 
because  the  job  classification  system  is 
being  used  in  ways  not  intended,  i.e..  to 
solve  pay  problems. 

The  narrowness  of  the  grades  in  the 
18-grade  structure  of  the  current  GS 
system  is  a  source  of  frustration  for 
supervisors  and  non-supervisors  alike. 
Deserving  employees  often  cannot  be 
promoted  or,  conversely,  they  may  seek 
merit  promotions  elsewhere  and  will  be 
lost  to  the  organization.  This  problem  is 
compounded  by  the  pay  inversion 
between  the  General  Schedule  and  the 
Federal  Wage  System  that  has  occurred 
at  McClellan  Air  Force  Base.  White- 
collar  employees  in  the  lower  grade 
levels  sometimes  reluctantly  switch  to 
blue-collar  jobs  offering  higher  pay 
potential. 

Consolidated  job  series  and  broader 
pay  ranges  combining  several  grades  in 
one  band  would  simplify  the 
classification  system,  reduce  the  need 
for  more  frequent  promotions  and  other 
personnel  actions,  and  encourage 
managers  to  better  utilize  the  talents  of 
employees  in  the  organization. 

Staffing 

Similar  problems  exist  in  the  area  of 
staffing.  Paperwork  is  required  every 
time  an  employee  is  assigned  to 
different  duties  or  given  another  level  of 
work.  It  is  required  whether  the  action  is 
permanent  or  temporary.  Excessive 
paperwork  and  documentation  consume 
time  and  personnel  resources  and 
interfere  with  getting  vacancies  filled 
quickly.  Every  fill  action  requires  an 
analysis  of  job  requirements, 
assessment  of  qualifications,  the  ranking 
of  candidates  and  interviews. 
Regardless  of  individual  capability, 
work  assignments  and  training 
opportunities  must  be  denied  to  workers 
who  are  capable  but  do  not  meet  the 
narrow  qualification  standards. 

Other  problems  are  created  by  the 
reduction  in  force  (RIP)  procedures  for 
adjusting  the  size  of  the  workforce  to 
meet  changes  in  workload.  Large-scale 
RIFs  can  be  time-consuming,  disruptive 
to  the  existing  workforce  and  costly  in 
terms  of  processing  the  releases.  It  is 
expensive  to  train  new  workers  during 
periods  of  expansion  and  also  difficult 
to  restructure  work  and  train  the 
remaining  workers  during  contractions. 
There  is  also  the  inevitable  impact  on 
morale. 

Incentives 

The  current  incentive  awards  system 
provides  inadequate  tools  for  motivating 
the  entire  workforce.  Awards  generally 
go  to  only  a  small  number  of  employees 
and  are  not  perceived  as  widely 
available.  In  order  to  motivate  every 


employee  to  work  harder  toward  the 
goal  of  increasing  organizational 
productivity,  a  bonus  system  is  needed 
that  potentially  can  reward  every 
employee. 

The  idea  of  paying  bonuses  to 
employees  based  on  productivity 
improvements  is  an  old  one. 
Productivity  gainsharing  programs  are 
common  throughout  the  private  sector 
and  are  beginning  to  be  adopted  by  the 
Federal  Government  as  well.  Recent 
successful  Department  of  Defense  (DoD) 
efforts  were  high-lighted  in  a  GAO 
report  (66D-«6-143BR)  entitled 
"Gainsharing— DoD  Efforts  Highlight  an 
Effective  Tool  for  Enhancing  Federal 
Productivity  (September  1986)."  Quality 
circles  (QCs)  are  often  a  good  basis  from 
which  to  build  such  a  gainsharing 
program.  The  Directorate  of  Distribution 
has  been  actively  involved  in  a  QC 
program  since  1980  and  now  includes  50 
percent  of  the  workforce  in  QCs.  QCs 
are  primarily  designed  to  promote 
employee  participation  in  identifying 
and  solving  organizational  problems  in 
order  to  improve  work  quality  and 
productivity.  By  offering  to  share  the 
cost  savings  achieved  through  increased 
productivity,  employees  are  provided 
with  a  stronger  incentive  to  increase 
their  participation  in  QCs  and  to  work 
toward  the  goal  of  increased 
productivity  and  efficiency. 

Performance  Appraisal 

The  present  performance  appraisal 
system  requires  the  development  of 
performance  plans  with  elements  and   . 
standards  for  every  employee,  whose 
performance  then  has  to  be  evaluated 
using  five  rating  levels.  The  current 
Civilian  Personnel  and  Promotion 
Appraisal  form  (AF  860)  is  six  pages 
long  and  comes  with  two  pages  of 
instructions.  While  it  is  generally 
difficult,  but  possible,  to  develop 
appropriate  objective  measures  of 
performance,  the  requirement  to  set  and 
measure  performance  standards  at  five 
levels  for  every  job,  regardless  of 
complexity,  appears  to  be  excessive.  For 
many,  especially  low-skill  jobs,  it  is 
unnecessary  to  make  such  fine 
distinctions.  In  many  cases,  in  fact,  a 
dichotomous  distinction  would  be 
sufficient,  e.g.,  boxes  were  loaded  on 
time  or  not.  It  is  difficult  to  see  a  payoff 
for  the  time  invested  in  elaborately 
developed  performance  plans  with 
individual  ratings  for  each  employee. 
Theoretically,  each  plan  is  supposed  to 
be  linked  to  the  overall  mission  of  the 
entire  organization,  but  individual 
performance  ratings  may  hot  be  the  only 
way  to  accomplish  this  goal. 
Performance  measurement  is  important. 


but  in  an  organization  such  as  the 
Directorate  of  Distribution, 
measurements  at  aggregate  levels  are 
more  meaningful  than  individual 
performance  measures,  which  impose  an 
unnecessary  burden. 

C.  Changes  Required 

An  interrelated  system  of  changes  is 
required  to  address  the  problems 
identified  here  and  to  accomplish  the 
dual  and  complementary  objectives  of 
increased  productivity  and  quality  of 
worklife.  This  requires  the  adoption  of  a 
new  management  philosophy  that 
encourages  greater  involvement  of  all 
employees  in  the  problem?  and 
challenges  faced  by  their  organization. 
Part  of  this  new  philosophy  will  be  to 
build  a  sense  of  "corporate"  identity  in 
every  directorate  member  that  will  be 
reinforced  by.  the  productivity 
gainsharing  program  and  the  changes  to 
the  personnel  management  system. 

The  existence  of  quality  circles 
represents  a  good  starting  point  for  the 
project,  and  the  proposed  introduction 
of  statistical  quality  control  procedures 
is  expected  to  enhance  efforts  to 
achieve  greater  productivity  through 
improved  quality.  The  proposition  that 
improved  quality  decreases  costs  and 
increases  productivity  is  based  on  the 
work  and  successes  of  productivity 
expert  Dr.  W.  Edwards  Deming,  whose 
statistical  quality  control  procedures 
were  eagerly  adopted  by  the  Japanese  in 
the  early  1950's  and  subsequently 
revolutionized  Japanese  quality  and 
productivity.  Many  American 
corporations,  including  Ford,  General 
Motors,  and  Hughes  Aircraft  are  now 
among  Dr.  Deming's  clients.  The  Deming 
philosophy  is  quite  comprehensive  and 
would  require  total  change  in  an 
organization,  including  its  procurement 


methods.  Changes  in  authority  for  this 
demonstration  project  are  necessarily 
limited  to  personnel  management  issues. 
However,  it  has  to  be  acknowledged 
that  the  development  of  the  project  was 
influenced  in  part  by  the  Deming 
philosophy. 

The  following  changes  are  required  to 
accomplish  the  purpose  of  the 
demonstration  project: 

1.  A  simplified  classification  system 
that  combines  current  job  series  and 
groups  jobs  into  broad  categories  to 
permit  more  flexible  job  assignments; 

2.  A  revised  pay  system,  with  broader 
pay  ranges,  that  supports  the  new 
classification  system; 

3.  An  organization-wide  incentive 
system  that  motivates  and  rewards 
organizational  productivity  increases 
through  productivity  gainsharing; 

4.  The  elimination  of  annual 
individual  performance  ratings  for 
employees,  to  be  replaced^by 
performance  measurement  procedures 
that  focus  on  unit  measure;/ and  the  total 
organization; 

5.  A  new  on-call  employment  program 
that  will  permit  greaterllexibility  to 
adjust  the  workforce  in  response  to 
workload  and  budgetary  changes. 

D.  Participating  Organization  and  its 
Mission 

The  demonstration  project,  called 
PACER  SHARE,  will  be  conducted  in 
the  Directorate  of  Distribution  (DS)  of 
the  Sacramento  Air  Logistics  Center 
(SM-ALC),  located  at  McClellan  Air 
Force  Base,  California.  The  Sacramento 
ALC  is  one  of  five  Air  Logistics  Centers 
within  the  Air  Force  Logistics 
.Command,  whose  mission  it  is  to 
provide  total  logistics  support  to  all  Air 
Force  operational  commands  and  bases 
worldwide.  The  Sacramento  ALC  has  a 


workforce  of  over  14,000  civilians.  There 
are  six  major  directorates:  Distribution, 
Maintenance,  Materiel  Management, 
Contracting  and  Manufacturing, 
Communications  and  Computer 
Systems,  and  Competition  Advocacy, 
llie  Directorate  of  Distribution  has  a 
workforce  of  about  1,900  employees  who 
are  about  equally  divided  between 
white-collar  and  blue-collar  jobs.  DS  is 
funded  through  the  annual  Federal 
appropriations  process  and  receives  its 
budget  allocation  from  Operations  and 
Maintenance  (O&M)  funds.  DS  does  not 
have  the  flexibility  of  industrial  funding. 

DS  is  charged  with  management  of  the 
physical  distribution  function  for  the 
ALC,  which  includes  receipt,  storage, 
issue,  and  shipment  of  materiel,  as  well 
as  quality  control,  packaging,  inventory, 
and  transportation  functions.  Given  the 
strategic  importance  of  the  DS  mission, 
the  following  critical  productivity 
strategies  have  to  be  maintained  during 
the  demonstration:  readiness,  mobility, 
and  surge  capability. 

Since  DS  is  one  of  six  directorates 
within  the  Sacramento  ALC,  the 
demonstration  project  and  its  new 
personnel  system  have  to  be  designed  to 
interface  with  the  other  five 
directorates.  Approximately  4  percent  of 
DS  employees  move  into  other 
directorates  each  year  through  the 
center-wide  merit  promotion  system. 

E.  Participating  Employees 

Table  1  provides  a  list  of  all  General 
Schedule  employees  currently  eligible  to 
participate  in  the  demonstration  project. 
Table  2  shows  the  distribution  of 
Federal  Wage  System  employees 
covered  by  the  project.  Table  3 
summarizes  the  number  of  participating 
employees  by  pay  category. 


Table  1.— GS  Employees  Eligible  To  Participate  in  Demonstration  Project 


Series  No. 


GS-0260 
GS-0301 
GS-0303 
GS-0305 
GS-4}318 
GS-0322 
GS-0332 
GS-0334 
GS-0335 
GS-0343 
GS-0344 
GS-0345 
GS-0356 
GS-0392 
GS-0560 
GS-«801 
GS-0802 


Series  title 


Equal  Employment  Opportunity  Specialist ... 
Miscellaneous  Administration  and  Program. 

Miscellaneous  Clerk/ Assistant 

Mail  and  Files „ 

Secretary 

Clerk-Typist 

Computer  Operation 

Computer  Specialist 

Computer  Clerk  and  Assistant 

Management  Analysts 

Management  Clerical/Assistant 

Program  Analysis , 

Data  Transcriber , 

General  Communicattons .. 

Budget  Administration 

General  Engir>eering 

Engineering  Technician 


sory 

Nonsupervt- 

All 

sory 

0 

1 

/, 

2 

22 

/24 

0 

2 

/     2 

0 

2 

/    / 

0 

57 

iXl 

0 

8 

8 

0 

5 

5 

0 

9 

9 

0 

22 

22 

2 

20 

22 

0 

22 

22 

0 

4 

4 

2 

16 

18 

1 

1 

2 

0 

1 

1 

0 

1 

1 

0 

1 

1 
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Table  1.— GS  Employees  Eligible  To  Participate  in  Demonstration  Project— Continued 


oonos  N0> 


GS-0818 

GS-0e95.... 
GS-0896.... 

GS-toao_.. 

GS-1t».... 

GS-t531_. 

GS-19I0_ 

GS-2001„ 

GS-2003 

GS-2005„. 

GS-2010_ 

GS-2090... 

68-2032... 

GS-2101_ 

GS-2t02_. 

GS-2130._ 

GS-213t.„ 

GS-2132_. 

GS-2134... 

GS-2135._ 

GS-2144... 

GS-2150.- 

GS-2151„. 


oGnGS  "Hi© 


Supervisory 


Englnearing-Oratting 

Industriat  Engineering  Technician.. 

Industrial  Engtoeering 

NkistraUng — _...». 

PvodUGtion  Controt. _ 

StMlisteal  Asststam — 

QuaMy  Assurance 

General  SuwHy . 


Supf><y  Program  Management — 

Supply  Clerical/Technician. 

Invierttory  Management 

Distribution  Facilities  and  Storage  ManagemerH.. 

PacHaging „ — 

J  General  TrarKportation.. 


Traneportatioft  ClerK/ Assistant 

Tralfic  Mar>agement 

Freight  Rate — 

Travel _ 

Shipment  Clerical 

Transportation  Loss  and  Damaage  Claims  Examining. 

Cargo  Scheduling 

Transportation  Operations. 

Diep«tchir>g 

Total  Gerteral  Schedule _ 

Mean  Grade 


0 

0 

3 

• 

0 

0 

7 
t1 
t2 
15 
15 

6 

4 

8 

1 

4 

3 

1 

5 

0 

0 

2 

0 
104 
10.42 


Nowupervt- 
■ory 


1 

5 
14 

2 

1 

2 
33 
44 
67 
220 
100 
13 
21 

4 

2 
20 
36 

6 
56 

8 
20 

5 

1 
854 

6.68 


Source;  Directorate  of  DisUibution.  March  1987. 


Table  2.— FWS  Employees  Eligible  To  Participate  in  Demonstration  Project 


Series  No. 


Series  title 


WG-2606. 
WG-2610. 
WG-2805. 
WG-3502. 
WG-4102. 
WG-4ie4. 

WG-4602 

WG-4604 

WG-4605. 

\MG-4607. 

WG-5352 

WG-5413 

WG-5701 

WG-5703 

WG-5704 

VVG-5706 

WG-5725 

WG-5803 

WG-5806 

WG-6901 

WG-6904 

WG-6907 

WG-6910 

WG-«g68 

WG-7002 

WG-7004 


Electronic  Industrial  Control  Mechanic 

Elecfeonic  Integrated  Systems  Mechanic.- 

Electrician .. „ 

Laboring _ „... . 


Sign  Painting 

Blodang  and  Bracing. 
Wood  Woftupg ..____. 

Wood  CraMng . 

Carpenty 

Industrial  Equipn^ent  Mechanic. 

Fuel  Distribution  Systems  Operation 

Misc.  Transportation/ Mobile  Equipment  Operating. 

Motor  Vehicte  Operating.. ,.._ 

Fork  Lifting  Operating 

Road  Sweeper  Operating „ 

Crane  Operating _ 

Heavy  Mobile  Equipmem  Mechanic 

Mobile  Equipment  Servicing 

Misc  Warehousing  and  Stock  Mandting 

Tools  and  Parts  Attending „ 

Waretxjuse  Working „..„ 

Materials  Expediting „ 

Aircraft  Freight  Loading 

Packing _ „ „ , 

Preservation  Packaging 

Total  Federal  Wage  System 

Mear>  Grade _ 


Supervisory 


1 

0 
t 

1 
1 

0 

1 

12 
0 
0 

4 

4 

1 

8 

0 

0 

0 

0 

0 
34 

0 

6 

0 

3 

3 

4 
84 

7.56 


Nonsupervi- 
aory 


3 
8 
7 

12 

e 
1 

6 
70 

1 
10 
23 
40 

0 
69 

6 

2 

4 

2 

2 
178 

2 
291 

5 

20 

47 

42 

865 

6.09 


Source:  Directorate  of  Distributkin,  March  1987. 


All 


1 

5 
17 

2 

1 

2 
40 
55 
79 
235 
115 
19 
25 
12 

8 
24 
39 

7 
61 

8 
20 

7 

1 
858 

7.11 


AH 


4 
6 

a 

13 

7 

t 

7 
82 

1 
1© 
27 
44 

1 
77 

6 

2 

4 

2 

2 
212 

2 
297 

5 

23 

50 

46 

939 

6.32 
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Pay  System 
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Category 

Number 

Nonsupenrtsory  GS 

854 

Supervisory  GS  and  GM..... 

104 

Nonsupervisory  WG 

Supervisory  WS 

855 
84 

Total „ 

1.897 

F.  Labor  Participation 

Union  representatives  have  been 
involved  in  the  project  since  its 
inception.  Employees  in  the  Directorate 
of  Distribution  are  represented  by  three 
unions:  the  American  Federation  of 
Government  Employees  (AFGE) 
representing  87  percent  of  the  unionized 
DS  workforce,  and  two  smaller  unions, 
the  Technical  Skills  Association  and  the 
Engineer  and  Scientist  Association. 
AFGE  represents  the  interests  of  all 
three  to  the  demonstration  task  force, 
and  the  chief  union  steward  is  a  full- 
time  member  of  the  project  staff.  The 
project  steering  committee  also  operates 
with  union  input  and  includes  the 
president  of  AFGE  Local  1857. 

III.  Methodology 

A.  Project  Design 

The  purpose  of  a  demonstration 
project  is  to  test  changes  under 
controlled  conditions  before  making 
commitments  to  put  them  into  effect 
system-wide.  Since  this  experiment  will 
be  conducted  in  a  natural  environment 
and  not  under  controlled  laboratory 
conditions,  the  project  is  considered  to 
be  "quasi-experimental"  in  nature  but 
will  employ  one  or  more  control  groups. 
Four  other  Air  Logistics  Centers  are 
available  to  serve  as  control  sites,  i.e.. 
they  will  not  participate  in  the 
experiment,  but  will  provide  the  same 
types  of  data  collected  at  the 
experimental  site.  Although  the  four 


other  ALC's  perform  similar  missions, 
they  do  not  constitute  "matched"  control 
groups  because  they  are  in  different 
geographic  locations:  Hill  Air  Force 
Base,  Ogden.  Utah;  Kelly  Air  Force 
Base.  San  Antonio.  Texas;  Robins  Air 
Force  Base.  Warner-Robins.  Georgia; 
and  Tinker  Air  Force  Base.  Oklahoma 
City,  Oklahoma.  However,  even  a 
design  with  a  non-matched  control 
group  is  superior  to  a  simple  pre/post 
design  without  a  control.  If  the 
difference  on  any  measure  for  the 
experimental  group  between  pre-test 
and  post-test  is  greater  than  that  for  the 
control  group,  the  case  for  postulating 
an  effect  of  the  demonstration  project 
will  be  significantly  strengthened. 

B.  Personnel  System  Changes 

This  section  outlines  in  detail  the 
system  changes  that  are  proposed  under 
the  demonstration  project. 

Classification  System 

Purpose.  The  PACER  SHARE 
classification  system  is  designed  to 
replace  the  traditional  General  Schedule 
(GS)  and  Federal  Wage  System  (FWS) 
classification  systems  with  a  simpler, 
more  flexible  system.  Under  this  system, 
traditional,  narrowly  defined  grades  and 
occupational  series  are  consolidated 
into  fewer,  broadly  defined  categories. 
The  resulting  classification  structures 
are  intended  to  promote  greater 
flexibility  in  assigning  work  to 
employees  while  expanding  employees' 
career  and  training  opportunities. 
Specifically,  the  PACER  SHARE 
classification  system  is  intended  to: 

(1)  Remove  administrative  restrictions 
and  barriers  to  reassigning/moving 
employees  to  improve  responsiveness  to 
fluctuations  in  workload; 

(2)  Increase  employees'  access  to 
training  and  job  opportunities  through 
job  expansion  and  relaxed  criteria  for 
job  changes;  and 

(3)  Streamline  and  simplify  the 
classification  process  by  reducing  the 

Table  4.— New  Classification  Levels 


number  and  complexity  of  distinctions 
required  to  classify  positions. 

Characteristics  of  the  Classification 
System.  Grade  Consolidation.  Under 
both  the  PACER  SHARE  system  and 
traditional  GS  and  FWS  classification 
systems,  work  is  classified  at  different 
grades  or  classification  levels  to  reflect 
differences  in  the  level  of  difficulty  and 
responsibility.  The  PACER  SHARE 
system  differs  from  the  traditional 
system,  however,  in  that  substantially 
fewer  grades  or  classification  levels  are 
required.  Under  the  PACER  SHARE 
system,  the  number  of  grades  has  been 
consolidated  according  to  three  separate 
classification  structures,  each 
corresponding  to  a  new  pay  schedule: 

(1)  Demonstration  Hourly  PH), 
covering  all  non-supervisory  positions 
formerly  designated  as  Wage  Grade 
(WG)  and  Wage-Leader  (WL); 

(2)  Demonstration  Salaried  (DW). 
covering  all  non-supervisory  positions 
formerly  designated  as  GS; 

(3)  Demonstration  Supervisory  (DX). 
covering  all  supervisory  and  managerial 
positions  formerly  designated  as  GM. 
GS.  or  WS. 

In  developing  these  classification 
structures,  the  Directorate  of 
Distribution  opted  to  link  new 
classification  levels  to  existing  FWS  and 
GS  grades.  In  determining  the  number  of 
levels  to  be  established  and  the 
distinctions  to  be  made  among  them,  the 
Directorate  considered  current  patterns 
of  assigning  work  and  typical  career 
progressions,  and  identified  major 
similarities  and  differences  in  levels  as 
defined  in  traditional  classification 
standards.  The  points  at  which  grade 
distinctions  were  judged  to  be  most 
meaningful  are  reflected  in  the  new 
classification  levels.  There  are  four 
classification  levels  for  each  of  the  three 
classification  structures.  Each 
classification  level  corresponds  to  a 
range  of  GS  or  FWS  grades;  see  Table  4: 


DH 


WG 


DW 


GS 


DX 


GS/GM 


1-3... 
4-8... 
9-11. 


1-4. 
5-8. 
9-12. 


=     12-15 4      =     13.14 4      ^ 


5-8 

9-12 

13-14 

15 


'  ^K  positions  wiH  be  assigned  to  DH  bands  consistent  with  demonstration  grading  criteria.  WS  positions  will  similarly  be  assigned  to 
appropriate  ux  pay  t)ands.  . 


Within  each  classification  level, 
employees  may  be  required  to  perform 
work  of  varied  difficulty  and 
responsibility  corresponding  to  the 


range  of  traditional  grades.  For  example, 
an  employee  occupying  a  DW-2  position 
may  perform  work  that  previously 
would  have  been  classified  at  a  GS-5 


through  GS-8  level.  By  broadening  the 
ranges  of  difficulty  and  responsibility 
for  a  single  classification  level, 
managers  are  given  much  greater 
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freedom  in  assigning  work  to  employees 
to  best  meet  the  organi2at{on's  needs. 

Series  Consolidation.  Under  both  the 
CS  »nd  FWS  classification  systems, 
work  is  allocated  to  occupational        I 
categories  or  series  on  the  basis  of 
similajrities  in  the  tasks  performed  and 
in  the  knowledges,  skills,  and  abilities 
required.  Under  the  PACER  SHARE 
classification  system,  the  allocation  of 
work  to  specific  categories  is  based  on 
contribution  to  a  common  outcome,  Le.. 
product  or  service.  In  this  system,  each 
category  represents  a  process,  defined 
as  the  progressive  and  interdependent 
arrangement  of  events,  machines, 
methods,  and/or  resources  that  produce 
a  good  or  service.  All  work  contributing 
to  a  common  goal  is  allocated  to  the 
same  process,  even  though  the  actual 
tasks  performed  or  the  knowledges, 
skills,  and  abilities  required  may  vary. 

Using  this  process  approach,  the 
Directorate  of  Distribution  has  identified 
six  distinct  processes  critical  to 
achieving  its  mission: 

(1)  Material  Handling  (DH-9400}— 
encompasses  all  work  involved  in 
physically  receiving,  examining, 
packing,  moving,  storing  and  issuing 
items: 

(2)  Facilities  and  Equipment 
Maintenance  (DH-9401)— -includes  all 
work  involved  in  physically  maintaining 
and  repairing  the  material  processing 
equipment  and  facilities; 

(3)  Distribution  (DW-9200)— includes 
all  work  involved  in  custody  and 
transportation  transactions; 

(4)  Management  Operations  (DW- 
9201) — includes  all  administrative  work 
in  providing  clerical  and  general 
management  support* 

(5)  Engineering  (DW-9202}— Includes 
all  work  involved  in  providing 
engineering  services;  and 

(6)  Supervisory  (DX-9300}— inchides 
all  work  involved  in  provtdbig  I 
supervision.  I 

Each  process  may  encompass  several 
kinds  of  work,  and  within  each  process, 
employees  may  be  req«ired  to  perform 
any  or  all  of  a  wide  variety  of  tasks. 
Exceptions  are  made  for  work  that 
requires  highly  specialized 
qualifications,  such  as  work  requiring 
formal  training  or  apprenticeship 
periods,  or  professional  work  requiring 
college  preparation.  Work  of  this  type  is 
allocated  to  subprocesses  within  the 
broad  process  categories.  A  total  of  nine 
subprocesses  is  recognized  in  the  new 
classification  structures,  two  under 
Engineering  and  seven  under  Facility 
and  Equipment  Maintenance: 

Engineering  Process  (DW-9202).  1. 
Professional  Engineering  Subftfocess. 

2.  Engineering  Technical  Support 
Subprocess. 


Facilities  and  Equipment 
Maintenance  Process  (DH-0401).  1. 
Electronic  Subprocess 

2.  Electrical  Subprocess 

3.  Metal  Working  Subprocess 

4.  Painting  Subprocess 

5.  Carpentry  Subprocess 

6.  Industrial  Equipment  Repair 
Subprocess 

7.  Mobile  Equipment  Repair 
Subprocess. 

Under  the  PACER  SHARE  system, 
work  previously  allocated  to  66  different 
occupational  series  (27  FWS  and  39  OS 
scries)  will  be  allocated  to  processes 
and  subprocesses  as  shown  in  Table  5. 

Table  5. — Demonatrstion  Profect  Processes 
and  Subprocesses 

Distribution  Process  ID  W-9200J 

GS-301    Contractor  Monitor 
GS-1152    Production  Control 
CS-1910    Quality  Assurance 
GS-2001    General  Supply  Specialist. 
CS-2003    Supply  Management 
GS-2005    Supply  Clerk/Technician 
CS-2010    Inventory  Management 
GS-2030    Storage/Distribution  Facilities 

Specialist 
GS-2032    Packaging  Specialist 
CS-2101    Transportation  Specialist 
GS-ZlOZ    TNnsportatioD  Clerk  and  Assistant 
GS-2130    Traffic  Management  Specialist 
GS-2131    Freight  Rate  Speciahst/Aasistant 
GS-2132    Travel  Assistant/Clerk 
GS-2134    Shipment  Clerk 
CS-2135    Traosportation  Loss/Damage 

Claims  Examiner 
GS-2144    Cargo  Scheduler 
GS-2150    Terminal  Management/ 

Transportation  Services 
GS-2151    Dispatcher 

Management  Operations  Process  (DW-920i] 

GS-260    EEO  Specialist  ^ 

GS-aOl    Administrative  Specialist/Quality 

Circle  Facilitator 
GS-301    Human  Resources  Analyat 
GS-301    Industrial  Management  Relations 

Specialist 
GS-301    Reserve  Affairs  Coordinator 
GS-303    Cterk/Assistant/Technician 
GS-305    Ftle  Clerk/Assistant 
GS-318    Secretary 
GS-322    Clerk-Typist 
GS-332    Computer  Operator 
GS-334    Computer  Programmer/ Analyst 
GS-343    Management  Analyst 
GS-344    Management  Clerk/Assistant 
CS-345    Program  Analyst 
GS-35d    Data  Transcriber 
CS-39Z    Communications  Operator 
C&-560    Budget  Analyst 
GS-lOm    Graphic  Arts 
GS-lOZe    Illustrator 
GS-1531    Statistical  Clerk/Assistant 


■  The  CS-28(X  332. 334.  sea  lOOl.  and  1020  cehM 
are  induded  for  project  administration  only,  if  a 
center-wide  project  were  to  he  conducted,  these 
series  would  t>e  included  in  other  processes,  such  as 
Pei'sonne)  and  FtnancMil  NrfanagemeiM. 


Engineering  Process  fDW-azoZf 

Professional  Engineering  Subprocess 

CS-801    General  Engineer 
C&-ttl6    Industrial  Engineer 
GS-e99    Engineertng  Student  Trainee 

Engineering  Technical  Support  Sttbproceat 

GS-818    Engineering  Draftsman 

GS-695    Indtwtrial  Engineering  Technician 

Material  Handling  Process  (DH-9400) 

WG-3502  Laboring 

WG-460Z  Blocking  and  Bracing 

WG-4604  Wood  Working 

WG-5413  Fuel  Distribution  Systems 

Operating 

WG-5703  Motor  Vehicle  Operating 

WG-5704  Fork  Lift  Operating 

WC-5706  Road  Sweeper  Operating 

WG-572S  Crane  Operating 

WG-6901  General  Bqitipineat  Exantuning 

WG-«904  Tool  and  Pwts  Attending 

WG-6007  Warehouse  Working 

WG-6910  Material  Expediting 

WG-«968  Aircraft  Freight  Loading 

WG-7002  Packing 

WG-7004  Preservation  Packaging 

Facilitiea  and  Equipment  Maintenance 
Process  IDH-iHOl) 

Electronic  Subprocess 

W&-280e    Electronic  Industrial  Controls 

Mechanic 
WG-2610    Electronic  Integrated  Systems 

Mechanic 

Electrical  Subprocess 

WG-2805    Elecbician 

Metal  Working  Subprocess 

WG-3414    Machinist 

WG-3806    Sheet  Metal  Mechanic 

Painting  Subprocess 

WG-4102    Painting 
WG-4104    Sign  Painting 

Carpentry  Subprocess 

WC}-4605    Woodcraftsman 
WG-4e07    Carpentry 

Industrial  Equipment  Repair  Subprocess 

WG-5352    Industrial  Equipment  Mechanic 

Mobile  Equipment  Repair  Subprocess 

WG-5803    Heavy  MobUe  Equipmeirt 

Mechanic 
WG-5806    Mobile  Equipment  Servicing 

Supervisory  Process  (DX-9300) 

All  GS  supei^isory  positions 

All  FWS  supervisory  positions  (WS) 

All  I^RS  supervisory  positions  (GM) 

The  decision  to  allocate  all 
supervisory  and  managerial  positions  to 
a  single  process  and  pay  schedule 
separate  from  DH  and  DW  reflects  a 
different  philosophy  than  that 
traditionally  recognized  under  the  GS 
and  FWS  systems.  Under  PACER 
SHARE,  a  distinction  is  made  between 
traditional  flrst-hne  supervisory 
functions,  such  as  "coaohtng"  employees 
on  day-to-day  tasks,  and  what  are  seen 
as  true  supervisory  aod  managerial 


functions:  long-range  planning,  resource 
acquisition,  goal  inte^Btion. 
organizational  simpUrication.  and 
quality  consciousness.  According  to  the 
PACER  SHARE  philosophy,  the 
"coaching"  function  is  best  performed 
by  knowledgeable  "super  ioumeymen" 
within  each  process,  while  true 
supervisory  and  managerial  functions, 
such  as  planning,  are  the  same 
regardless  of  organization,  people  or 
mission  involved,  and  are  therefore  best 
encompassed  in  a  single,  distinct 
process. 

The  consolidation  of  all  supervisory 
and  managerial  positions  into  a  single 
process  will  serve  not  only  to  maximize 
the  organization's  flexibility  in  assigning 
supervisors  and  managers  where 
needed,  but  will  establish  a  framework 
for  employees  to  move  into  supervision 
and  management  as  a  distinct  career 
field.  In  addition,  by  establishing  a 
parallel  pay  schedule  for  supervisory 
and  managerial  positions,  the  PACER 
SHARE  system  will  eliminate  much  of 
the  pressure  on  senior  level  technicians, 
professionals,  and  trades  personnel  to 
move  into  supervision  as  the  only 
avenue  of  salary  advancement. 

As  a  result  of  series  consolidation, 
nonsupervisory  jobs  are  also  greatly 
expanded  and  managers  are  given 
considerable  flexibility  in  assigning 
different  kinds  of  work.  Coupled  with 
grade  consolidation,  this  aspect  of  the 
classification  system  provides  the 
necessary  latitude  for  the  Directorate  to 
respond  quickly  and  effectively  to 
fluctuations  in  workload. 

It  should  be  noted  that  the  actual  six 
processes  and  nine  subprocesses 
reflected  in  the  PACER  SHARE 
classification  structures  are  based  on  an 
existing  organization  and  the  current 
technology  available  to  the  Directorate 
of  Distribution  to  carry  out  its  assigned 
mission.  Should  the  mission, 
organizational  structure,  and/or 
technology  change  substantially  during 
the  project,  a  modification  of  the  process 
and  subprocess  categories  might  be 
warranted,  and  some  of  the  sub- 
processes  may  be  eliminated. 

Classification  Under  the  PACER 
SHARE  System.  Classification 
Responsibilities.  Under  the  PACER 
SHARE  system,  as  under  the  traditional 
GS  and  FWS  systems,  personnel 
specialists  will  be  responsible  for 
classifying  most  covered  positions. 
However,  a  central  Compensation 
Committee  consisting  of  the  Deputy 
Director  of  Distribution,  all  Division 
Chiefs,  the  Comptroller  Project  Officer, 
and  a  umon  lepresentative.  will  be 
responsive  for  approving  the 
establishment  of  positions  and  actions 


to  fiU  positions,  and  for  classifying 
supervisory  positions. 

Classification  Standards.  The  PACER 
SHARE  system,  like  traditional  GS  and 
FWS  systems,  requires  the  application 
of  standards  to  classify  work.  However, 
as  the  processes  and  classification 
levels  under  the  PACER  SHARE  system 
are  broadly  defined,  the  allocation  of 
work  is  greatly  simplified.  Six 
classification  standards  (one  for  each 
process)  incorporating  three  sets  of 
grading  criteria  (one  for  each  pay 
schedule)  cover  all  of  the  positions 
under  the  demonstration  project  Each 
standard  contains  a  summary  of  the 
various  types  of  work  associated  with 
each  process,  and  all  but  one  (the 
standard  for  supervisory  and  managerial 
positions)  contain  descriptions  of  the 
responsibilities  and  duties  associated 
with  each  classification  level.  These 
level  descriptions  are  adapted  from 
existing  GS  grade  definitions  (5  U.S.C 
5104)  and  from  FWS  classification 
standards.  The  grading  criteria  for  each 
pay  schedule  are  outlined  below. 

DH  Grading  Criteria.  DH  LEVEL  1— 
(Equates  to  WG-1  through  WG-3  in 
FWS)  Primarily  performs  manual  work 
following  speciBc  and  easily  understood 
oral  instructions.  Manual  tasks  include 
those  requiring  very  heavy  physical 
effort  Instructions  concern  what  to  do: 
methods,  material,  and  equipment  to 
use:  and  when  the  work  is  to  be 
completed.  Continually  handles  objects 
weighing  10-40  pounds.  May  lead  a  work 
crew  in  accomplishing  assigned  tasks. 
Frequently  handles  objects  weighing 
over  50  pounds.  Operates  relatively 
simple  power  equipment  Works  inside 
in  hot  humid,  noisy,  dusty  or  dirty  areas 
or  outside  in  all  kinds  of  weather.  Is 
subject  to  possibility  of  cuts,  bruises, 
scrapes  and  bums. 

DH  LEVEL  2— (Equates  to  WG-4 
through  WG-8  in  FWS)  Uses 
independent  judgment  to  make 
decisions  within  a  framework  of  oral 
and  written  instructions  and  accepted, 
standardized  methods,  techniques,  and 
procedures  to  accomplish  work  of 
limited  complexity.  May  lead  a  work 
crew  in  accomplishing  assigned  tasks. 
Occasionally  handles  objects  weighing 
over  50  pounds.  Works  inside  in  hot 
humid,  noisy,  dusty,  or  dirty  areas  or 
outside  in  all  weather  conditions. 
Subject  to  possibility  of  cuts,  bruises, 
scrapes,  and  bums. 

DH  LEVEL  3— (Equates  to  WG-fl 
through  WG-11  in  FWS)  Exercises 
independent  judgment  in  the  accepted 
practices,  processes,  and  procedures  to 
perform  moderately  complex  to  complex 
work  assignments.  Freqt«endy  handles 
objects  weighing  up  to  SO  pounds  and 


occasionally  handles  objects  weighing 
over  50  pounds.  Frequently  works  in 
awkward  or  cramped  positions.  May 
lead  a  work  crew  in  accomplishing 
assigned  tasks.  Works  inside  in  areas 
that  are  unusually  dirty  and  noisy  and 
outside,  sometimes  in  bad  weather.  Is 
exposed  to  the  possibility  of  cuts, 
bruises,  scrapes  and  bums.  Experiences 
considerable  discomfort  while  wearing 
safety  equipment. 

DH  LEVEL  4— (Equates  to  WG-12 
through  WG-15  in  FWS)  Masters  the 
skills  and  knowledges  of  a  single  trade 
to  perform  a  wide  variety  of  tasks.  Work 
may  include  responsibility  for  all  of  a 
planning  or  manufacturing  process. 
Utilizes  broad  experience,  originality, 
and  ingenuity.  Plans,  lays  out,  modifies 
and  fabricates  work  ranging  from 
complex  to  unusually  complex.  Works  to 
precise  tolerances.  Assignments  include 
the  application  of  advanced  theories  of 
physical  science  and  frequent 
technological  changes.  May  lead  a  work 
crew  in  accomplishing  assigned  tasks. 

DW  Grading  Criteria.  DW  LEVEL  1— 
(Equates  to  GS-1  through  GS-4  in  GS) 
Learns  and  applies  standardized,  well- 
established,  directly  applicable 
practices  and  procedures.  Learns  the 
organization  and  structure,  operations 
and  programs.  Follows  oral  or  written 
instructions  or  established  procedures  in 
processing  routine,  repetitive  actions  for 
relatively  simple  to  standard,  prescribed 
formats.  Understands  what  is  being 
done  and  how  it  must  be  accomplished. 
Applies  regulations,  policies,  and 
procedures  for  routine  actions.  May  lead 
other  personnel  in  accomplishing 
assigned  responsibilities. 

DW  LEVEL  2— (Equates  to  GS-5 
through  GS-8  in  GS)  Applies 
regulations,  policies,  and  procedures  to 
accomplish  a  range  of  duties  concerned 
with  the  substance  or  content  of  the 
action.  Assignments  involve  the 
application  of  standard,  general  or 
specific  instructions.  Difficulty  may 
range  from  the  requirement  to  work  out 
specific  methods,  procedures,  steps,  and 
sequences  of  operation,  to  the 
requirement  to  resolve  nonrecurrent 
problems  or  to  complete  projects  of 
limited  scope.  May  lead  other  personnel 
in  accomphshing  assigned 
responsibilities. 

DW  LEVEL  3— (Equates  to  GS-9 
through  GS-I2  in  GS)  Applies 
regulations,  policies,  and  procedures  to 
accomplish  extremely  complex  duties. 

Or:  Carries  out  complete  projects. 
Projects  range  in  difficulty  from  those 
requiring  the  adaptation  or  application 
of  established  methods  and  procedures, 
precedents,  or  instructions  to  those 
requiring  the  development  and 
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recommendation  of  policies,  procedures, 
and  guidance  documents  that  will 
achieve  the  objectives  of  a  major    | 
Directorate  program.  I 

DW  LEVEL  4— (Equates  to  GS-13 
through  GS-14  in  GS)  Serves  as  a  highly 
knowledgeable  specialist  in  complex 
subject  matter  areas.  Solves  unique  or 
highly  controversial  problems  involving 
a  high  level  of  public  criticism  or  official 
concern.  Assigned  programs  may  range 
from  agencywide  to  Government-wide 
and  involve  unusually  difficult  or   , 
controversial  matters  requiring       ! 
innovation  and  originality.  They  may  be 
concerned  with  single  or  multiple 
disciplines.  Exercises  interpersonal  and 
administrative  skills  sufficient  to    i 
organize  and  coordinate  thorough, ' 
systematic,  and  professional  efforts  to 
meet  established  or  anticipated  needs  of 
decision  makers. 

DX  Grading  Criteria.  The  I 

classiflcation  of  supervisory  and    | 
managerial  positions  under  the 
demonstration  project  is  based  on  a 
modified  version  of  the  OPM  Executive, 
Managerial,  and  Supervisory  Grade 
Evaluation  Guide  (EMSGEG).  This 
modified  version  reflects  a  shift  from  the 
traditional  practice  of  basing 
supervisors'  grades  in  part  on  the  | 
number  and  grades  of  employees 
supervised,  and  instead  emphasizes 
those  factors  that  characterize  the 
supervisors'  worth  and  importance  in 
the  overall  organization.  The  guide  thus 
removes  perceived  disincentives  for 
supervisors  and  managers  to  streamline 
their  organizations  through  personnel 
and  grade  reductions. 

In  classifying  positions  according  to 
the  guide,  points  are  awarded  for  each 
of  six  classification  factors,  and  a 
classification  level  is  assigned  according 
to  a  point-to-level  conversion  table.  The 
six  proposed  factors  are: 

1.  Workload  of  the  Organizational 
Unit — encompasses  program,         I 
administrative,  and/or  organizational 
responsibilities,  including  the  size  and/ 
or  scope  of  the  program,  organizational 
unit,  and/or  functions  directed; 

2.  Position  Criticality — measures  the 
critical  nature  of  duties  as  related  to  the 
accomplishment  of  the  agency's  overall 
mission; 

3.  Degree  and  Scope  of  Responsibility 
Delegated — covers  the  degree  and  scope 
of  delegated  executive,  managerial, 
and/or  supervisory  authorities  and 
responsibilities  that  are  exercised  on  a 
regular  and  recurring  basis; 

4.  Level  and  Purpose  of  Contacts — 
covers  the  nature,  setting,  and  purpose 
of  contacts,  including  advisory, 
representational,  and  negotiating 
responsibilities  associated  with 


executive,  managerial,  and  supervisory 
work; 

5.  Kind,  Degree,  and  Character  of 
Supervision  Exercised — measures  the 
extent  to  which  contingencies  affect  the 
complexity  and  difficulty  of  carrying  out 
executive,  managerial,  and  supervisory 
duties  and  authorities;  and 

6.  Planning  Horizon — credits  the 
kinds,  difficulty,  complexity,  and  level  of 
abstraction  needed  to  adequately  plan 
for  the  assigned  organizational  element 
and/or  portion  of  the  mission/workforce 
to  the  extent  that  it  affects  the 
complexity  and  difficulty  of  managing  , 
the  work  of  the  organizational  unit. 

These  factors  could  be  modiHed  or 
expanded.  Based  on  the  total  number  of 
points  awarded,  positions  are  allocated 
to  one  of  four  DX  classification  levels. 
To  encourage  internal  equity  in 
classification  and  pay  decisions,  the 
first  three  of  these  levels  were 
constructed  to  correspond  to  the  top 
three  DW  classification  levels.  A  fourth 
level  covers  the  single  GS-15  position  of 
Deputy  Director  of  Distribution. 

Employee  Mobility  Under  the  PACER 
SHARE  Classification  System.  Position 
of  Record.  Each  employee  covered 
under  the  PACER  SHARE  project  will  be 
assigned  to  a  position  description, 
similar  in  format  to  those  currently  in 
use,  containing  the  following:  general 
position  information  (title;  pay  plan, 
process  and  level;  and  organizational 
assignment);  a  duties  and 
responsibilities  section;  a  personnel 
system  data  section;  and  a  section  for 
supervisor  and  classifier  certifications. 
However,  due  to  the  consolidation  of 
grades  and  series  under  the  PACER 
SHARE  classification  system,  these 
descriptions  will  be  much  broader  in 
nature  than  the  traditional  position 
descriptions  and  will  provide  a  range  of 
tasks  that  might  be  performed,  rather 
than  specifying  a  limited  few.  As  a 
result,  managers  will  be  able  to  assigfi 
new  tasks  to  employees  without  revising 
position  descriptions,  except  when  the 
new  assignment  requires  allocation  to  a 
different  process  or  classification  level. 
If  a  manager  wants  to  assign  an 
employee  to  a  different  organization 
performing  work  in  the  same  process 
and  at  the  same  level,  the  manager  can 
simply  amend  the  organizational 
assignment  section  of  the  position 
description,  without  actually  processing 
a  position  change. 

Position  Changes.  Position  changes, 
requiring  assignment  to  new  position 
descriptions,  take  place  whenever  an 
employee  is  assigned  work  in  a  new 
process  or  classification  level.  Three 
types  of  position  changes  are  recognized 
under  the  PACER  SHARE  project: 


(1)  Promotions — defined  as  movement 
from  one  classification  level  to  a 
classification  level  offering  a  greater 
basic  salary  potential — may  occur 
within  a  single  process  or  across 
processes. 

(2]  Reassignments^^efined  as 
movement  from  a  classification  level  in 
one  process  to  a  classification  level  in 
another  process  with  no  greater  basic 
salary  potential. 

(3)  Changes  to  Lower  Levels^Klefined 
as  movement  from  one  classification 
level  to  a  classification  level  offering  a 
lesser  basic  salary  potential — may  occur 
within  a  single  process  or  across 
processes. 

Competition  Requirements.  All 
promotions  will  require  competition 
under  the  merit  promotion  procedures, 
except  in  the  following  cases: 

1.  Employees  who  occupied  positions 
in  career  ladders  leading  to  higher  target 
grades  at  the  time  of  conversion  to  the 
PACER  SHARE  system  will  receive 
equivalent  career  ladder  promotions 
and/or  pay  adjustments  at  the  time  they 
would  have  been  due  under  the 
traditional  system. 

2.  Employees  occupying  positions  in 
career  ladders  leading  to  higher  target 
classification  levels  established  under 
the  PACER  SHARE  system  may  be 
promoted  noncompetitively.  It  is 
expected  that  relatively  few  career 
ladders  of  this  type  will  be  established 
under  the  PACER  SHARE  system. 

Reassignments  and  changes  to  lower 
levels  will  not  require  competition  under 
merit  promotion  procedures,  unless 
there  is  movement  from  a  position  with 
no  career  ladder  potential  or  limited 
potential  to  a  position  with  higher  career 
ladder  potential. 

Qualification  Requirements.  Under  the 
PACER  SHARE  system,  traditional 
Handbook  X-118.  Qualification 
Standards  for  Positions  Under  the 
General  Schedule,  and  Handbook  X- 
118C,  Job  Qualification  System  for 
Trades  and  Labor  Occupations, 
qualification  standards  will  be  replaced 
by  position-specific  qualification 
requirements  developed  locally  by 
subject-matter  experts  and  personnel 
specialists.  The  specific  knowledges, 
skills,  and  abilities  required;  length,  kind 
and  quality  of  experience  required; 
allowable  training  and  education 
substitutions;  and  physical  requirements 
will  be  determined  on  the  basis  of  the 
Air  Force's  detailed  job  analysis  method 
as  applied  to  the  positions  to  be  filled. 
These  qualification  requirements  will 
emphasize  mission-related  proficiency 
instead  of  artificial  time  or  level 
requirements. 


Federal  Register  /  Vol.  52.  No.  224  /  Friday.  November  20.  19B7  /  Notices 44798 


To  be  promoted  under  the  PACER 
SHARE  system,  employees  will  be 
required  to  meet  all  job-specific 
qualification  requirements.  For 
reassignments  and  changes  to  lower 
level,  employees  will  not  be  required  to 
meet  qualification  requirements  (o^er 
than  physical  qualifications),  except 
when  moving  to  positions  in  recognized 
subprocesses  with  special  training  and/ 
or  education  requirements.  This  practice 
parallels  the  military's  approach  to 
retraining  based  on  individual  aptitudes 
and  provides  management  additional 
flexibility  to  assign  work  where  and 
when  needed. 

Multiple  Skills  Training/Crediting. 
While  the  PACER  SHARE  dassificaUon 
system  is  specifically  designed  to 
enhance  management's  flexibility  to 
assign  work,  this  will  be  largely  a 
function  of  how  much  multiple-skills 
training  is  provided.  The  development  of 
a  cadre  of  multi-skilled  individuals  ivill 
benefit  both  management  and  the 
employees.  Multi-sldlled  employees 
represent  a  valuable  asset  in  terms  of 
mission  accomplishment  and 
productivity  pcrtential.  Additionally, 
multiple-skills  training  makes  employees 
more  competitive  for  promotions. 
Training  may  be  given  formally  or  as  on- 
the-job  training  (OfD.  and  will  be 
distributed  fairly  and  equitably  among 
project  employees  with  requisite  skills. 
Where  opportunities  for  training  are 
limited,  employees  %viU  be  given 
consideration  for  training  on  the  basis  of 
seniority,  using  service  computation 
date.  Ties  will  be  broken  by  seniority 
within  OS.  or  if  still  tied,  by  a 
management  decision. 

Standardized  training  guides  will  be 
developed  for  each  skill  level. 
Successful  completion  of  training 
(classroom  and/or  OJT)  will  be  defined 
in  terms  of  missioo^ated  proficiency 
instead  of  time  or  content  requirements. 
Supervisors  will  certify  ptoficiency 
which  will  then  be  documented  in  the 
employee's  personnel  file. 


Merit  Promotion  Process.  Vacancies 
within  the  Directorate  of  Distribution 
may  be  filled  with  outside  hires.or  with 
current  Federal  Government  employees 
under  the  following  internal  ranlung 
process.  Based  on  qualification 
requirements  developed  through  the  Air 
Force  job  analysis  procedure,  personnel 
specialists  will  identify  candidates 
possessing  the  basic  knowledges,  skills, 
and  abilities  required  for  each  position. 
These  candidates  will  be  requested  to 
submit  additional  information 
describing  work  behaviors  that  are 
required  by  the  position,  but  are  not 
easily  identifiable  or  measurable  from 
personnel  records.  Personnel  staff  and 
managers  will  develop  crediting  plans  to 
address  these  behaviors,  and  then  rate 
candidates  against  the  plans  on  the 
basis  of  their  responses.  A  list  of 
candidates,  ranked  according  to 
qualifications,  will  be  provided  to  the 
manager  of  the  position  to  be  filled,  so 
that  a  selection  can  be  made.  The  list  of 
candidates,  or  register,  will  be  valid  for 
up  to  1  year,  with  periodic  updates  to 
allow  for  consideration  of  new 
employees. 

Time-in-Grade  Requirements.  Time-in- 
Grade  requirements  will  not  apply  to 
promotions  under  the  PACER  SHARE 
system.  Candidates  for  promotion  need 
only  demonstrate  that  they  meet 
position-specific  qualification 
requirements  and.  when  applicable,  that 
they  have  successfully  competed  under 
merit  promotion  procedures. 

Compensation  S3rstem 

Purpose.  The  proposed  demonstration 
compensation  system  has  been  designed 
to  achieve  two  basic  goals:  (1)  To  allow 
employees  a  broader  range  of  salary 
growth  without  formal  promotion 
procedures,  and  (2)  to  support  the  new 
classification  system  in  allowing 
managers  more  flexibility  in  the 
assignment  of  work  to  employees.  The 
replacement  of  narrow  pay  grades  with 
broader  pay  bands  is  intended  to 


provide  greater  salary  potential  to  many 
employees,  particularly  in  low  level 
white  collar  positions  where  pay 
inversion  has  historically  motivated 
migration  to  FWS  positions.  The 
uncertain  prospect  of  promotion  for 
many  employees  will  be  replaced  by  a 
predictable  pay  progression  system,  and 
the  burden  on  managers  and  personnel 
staff  of  processing  promotions  will  be 
reduced. 

New  Pay  Schedules.  The  proposed 
system  will  consist  of  three  new  pay 
schedules  that  will  cover  all  employees 
in  DS.  All  have  in  common  the  banding 
together  of  current  Federal  pay  system 
grades  into  broader  ranges  of  pay.  The 
new  schedules  retain  from  current 
Federal  pay  systems  the  concept  of 
overiapping  ranges  of  pay,  such  that  a 
highly  tenured  employee  in  a  lower 
band  may  have  a  greater  rate  of  basic 
pay  than  a  new  employee  in  the  next 
hitter  band. 

The  distinction  between  an  hourly  pay 
system  for  trades,  crafts,  or  laboring 
positions  and  a  salary  system  for 
professional,  administrative,  technical, 
or  clerical  positions  will  be  retained  for 
all  nonsupervisory  employees.  The  two 
pay  schedules.  DH  and  DW.  will  cover 
these  two  groups,  respectively,  and  pay 
rates  for  all  supervisory  and  managerial 
positions  will  fall  under  the  DX  pay 
schedule. 

Demonstration  Hourly  (DH]  Pay 
Schedule.  The  DH  pay  schedule  will 
apply  to  all  positions  classified  as 
Demonstration  Hourly.  As  shown  in 
Table  6,  the  DH  pay  schedule  consists  of 
four  pay  levels,  encompassing  the  pay  of 
grades  WG-1  through  WG-15  of  the 
FWS  system.  Pay  bands  vary  in  range 
from  29  percent  (DH-1)  to  42  percent 
(DH-2),  with  an  average  range  of  32 
percent  Under  the  proposed  system,  the 
DH  schedule  will  be  adjusted  in 
accordance  with  annual  Sacramento 
area  wage  survey  results. 


Tabce  6.— Demonstration  Hourly  (DH)  Pay  Schedule 


Pay  tevel 


DH-1 . 
DH-2. 
DH-3.. 
DH-4. 


Corresponding  FWS  grades 


WG-1  toWQ-3 

WG-4toWG-8 

WG-9toWG-11... 
WG-12toWG-1S. 


Min  pay  ($/ 
hr) 


7.78 

9.07 

11.49 

12.95 


Max  pay  ($/ 
hf) 


10.07 
12.86 
14.57 
16.62 


Range 
percent 


29 
42 
27 
30 


Source:  Sacramento  area  Federal  Wage  System  schedule.  April  1986. 


Demonstration  Salaried  (DW)  Pay 
Schedule.  The  OW  pay  schedule  will 
apply  to  all  positions  classified  as 


Demonstration  Salaried.  As  shown  in 
Table  7.  the  DW  pay  schedule  consists 
of  four  levels,  encompassing  grades  GS- 


1  through  CS-14  of  the  General 
Schedule.  The  proposed  pay  bands  vary 
in  range  from  54  percent  to  89  percent. 
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with  an  average  range  of  75  percent.  will  be  adjusted  whenever  a 

Under  the  new  system,  the  DW  schedule 


comparability  increase  changes  the 
General  Schedule. 


Table  7.— Demonstration  Salaried  (DW)  Pay  Schedule 


Pay  level 


DW-1. 
DW-2. 
DW-3. 
OlW-4. 


Corresponding  GS  grades 


GS-1  to  GS-4 

GS-5  to  GS-8 

GS-9  to  GS-12.... 
GS-13toGS-14. 


T: 


Min  pay 
(S/year) 


9,619 
14,822 
22.458 
38,727 


Max  pay 
($/year) 


17,226 
26.435 
42,341 
59,488 


Range 
percent 


79 
78 
89 
54 


Source:  General  Schedule.  January  1 987. 

Demonstration  Supervisory  Level 
(DX)  Pay  Schedule.  The  DX  pay 
schedule,  which  overlaps  with  the  DW 
pay  schedule,  will  apply  to  all  positions 
that  have  been  classified  as  supervisory. 
As  shown  in  Table  8.  the  DX  pay    i 


schedule  consists  of  three  levels, 
corresponding  to  levels  DW-2.  DW-3. 
and  DW-4  in  the  DW  pay  schedule  plus 
a  fourth  level  covering  the  single  GS-15 
position  in  the  Directorate  of 
Distribution.  The  DX-1  level  is 


equivalent  to  the  DW-2  level,  and  so  on. 
Like  the  DW  schedule,  the  DX  schedule 
will  be  adjusted  whenever  a 
comparability  increase  changes  the 
General  Schedule. 


Table  8.— Demonstration  Supervisory  (DX)  Pay  Schedule 

Pay  level 

Corresponding  GS  grades 

Min  pay 
($/year) 

Max  pay 
($/year) 

Range 
percent 

DX-1 

GS-5  to  GS-fl 

14,822 
22,458 
38.727 
53.830 

26.435 
42,341 
59.488 
69.976 

78 

DX-2 

GS-9  to  GS-12           

89 

DX-3 

GS-13  toGS-14 

54 

DX-4                                       

GS-15 

30 

Source:  General  Schedule.  January  1987. 

Pay  Progression.  Within-grade    | 
increases,  quality  step  increases,  merit 
increases  under  the  Performance 
Management  and  Recognition  Systiem 
(PMRS).  and  promotions  to  those  grades 
subsumed  by  the  pay  bands  will  be 
replaced  by  annual  pay  adjustments. 
Each  employee  under  the  project  whose 
rate  of  pay  fails  below  the  top  of  the  pay 
band  will  receive  an  annual  increase  to 
base  pay  under  the  system  described 
below. 

Mechanics  of  the  Demonstration  Pay 
Progress  System.  Under  the  proposed 
pay  progression  system,  annual  pay 
adjustments  will  allow  employees  under 
the  same  pay  schedule  to  progress  from 
the  bottom  of  a  pay  band  to  the  top  of 
the  band  in  the  same  number  of  years. 
For  the  DH  pay  schedule,  progression 
through  a  pay  band  will  take  12  years 
(twice  as  long  as  it  now  takes  to 
progress  through  a  single  grade  in  the 
WG  system).  For  the  lower  levels  of  the 
DW  and  DX  pay  schedules  (GS-1  to  GS- 
12).  an  employee  will  move  through  a 
pay  band  in  25  years  (approximately  40 
percent  longer  than  it  now  takes  to 
move  through  a  single  grade  in  the 
General  Schedule).  Employees  in  the 
DW-4/DX-3  pay  band  (GS-13/14)  will 
move  through  the  band  in  16  years. 


Progression  through  the  DX-4  pay  band 
will  take  11  years.  These  progression 
times  were  chosen  to  approximate 
average  progression  through  the  grade 
levels  of  the  current  pay  systems,  with 
promotions  taken  into  account. 

There  will  be  two  different  rates  of 
progression  within  each  pay  band  of  the 
proposed  system,  except  for  the  DW-4/ 
DX-3  and  DX-4  bands,  which  will  have 
only  one  rate  of  progression.  For  those 
bands  divided  by  a  transition  point, 
progression  through  the  band  will  be 
more  rapid  for  the  lower  range  of  the 
band,  and  slower  for  the  upper  range  of 
the  band.  This  system  is  intended  to 
retain,  in  a  much  simpler  form,  the 
concept  found  in  all  current  Federal  pay 
systems  of  faster  pay  progression  for 
employees  new  to  a  level  of  work.  The 
dividing  point  in  each  pay  band  between 
the  faster  rate  of  progression  and  the 
slower  rate  is  called  the  "transition 
point."  This  point  is  approximately 
equal  to  the  arithmetic  mean  of  the 
band.  The  computation  of  the  transition 
point  is  based  on  a  hypothetical  salary 
distribution  plotting  the  pay  progression 
employees  would  have  experienced 
under  current  pay  systems  in  each  of  the 
grades  that  make  up  a  pay  band.  (The 


details  of  the  computations  are 
explained  in  Appendix  A.) 

Table  9  shows  the  transition  points  for 
each  pay  band  of  the  DH  pay  schedule. 
DH  employees  will  progress  from  the 
bottom  of  the  band  to  the  transition 
point  in  6  years,  and  from  the  transition 
point  to  the  top  of  the  band  in  6  years. 

Table  9.— Transition  Points  for  the 
DH  Pay  Bands 


Pay  band 

Min  pay 
($/hr) 

Transition 
point 

Max  pay 
($/hr) 

DH-1 

7.78 

9.07 

11.49 

12.95 

9.23 
11.28 
13.47 
15.37 

10.07 

DH-2 

12.86 

DH-3 

14.57 

DH-4 

16.82 

SouFco:  Sacramento  area  Federal  Wage 
System  Schedule,  April  1986. 

Table  10  shows  the  transition  points 
for  the  DW-1  through  DW-3  and 
corresponding  DX  pay  bands.  DW  and 
DX  employees  in  these  bands  will 
progress  from  the  bottom  of  the  band  to 
the  transition  point  in  12  years,  and  from 
the  transition  point  to  the  top  of  the 
band  in  13  years. 


Table  10.— Transition  Points  for  the 
DW  &  DX  Pay  Bands 


Paylwnd 

Min.  pay 
($/year) 

Transition 
point 

Max.  pay 
($/year) 

DW-1 

9,619 
14.822 
22,458 

13,542 
21,081 
32.186 

17.226 
26.435 
42.341 

DX-1  &  DW- 
2 

DX-2  &  DW- 
3 

Source:  General  Schedule,  January  1987. 

Progression  through  all  the  pay  bands 
will  be  accomplished  through  annual 
pay  adjustments.  Each  employee  under 
the  demonstration  will  receive,  on  an 
annual  basis,  a  percent  increase  to  base 
pay  that  will  be  based  on:  (1)  Which  pay 
band  the  employee  is  in,  and  (2)  for 
those  bands  that  have  a  transition  point, 
whether  the  employee's  current  pay  is 
above  or  below  the  transition  point  for 
the  band. 

The  annual  pay  adjustment  factor  for 
the  lower  range  of  each  pay  band  is  the 
annual  rate  of  increase  to  base  pay  that, 
compounded  over  N  years  (where  N=6 
for  DH  and  N=12  for  DW/DX),  will 
raise  an  employee's  salary  from  the 
minimum  pay  rate  for  the  band  to  the 
transition  point. 

The  annual  pay  adjustment  factor  for 
the  upper  range  of  each  pay  band  is  the 
annual  rate  of  increase  to  base  pay  that, 
compounded  over  N  years  (where  N=6  * 
for  DH  and  N=13  for  DW/DX),  will 
raise  an  employee's  salary  from  the 
transition  point  to  the  maximum  pay 
rate  for  the  band. 

Table  11  shows  the  annual  pay 
adjustment  rates  for  the  lower  and 
upper  ranges  of  the  DH  pay  bands. 
Table  12  shows  the  annual  salary 
adjustment  rates  for  the  DW  &  DX  pay 
schedules.  (The  computation  of  the 
annual  pay  adjustment  factors  is 
explained  in  Appendix  B.) 

Table  11.— Annual  Pay  Adjustment 
Rates  for  DH  Pay  Schedule 


Pay  band 

Lower  range 

(years  1 

through  6) 

(percent) 

Upper  range 
(years  7 

through  12) 
(percent) 

DH-1 

2.50 
3.34 
2.33 
2.54 

1  46 

DH-2 „ 

DH-3 

^21 
1.32 

DH-4 

1  51 

Table  12.— Annual  Pay  Adjustment 
Rates  for  DW  &  DX  Pay  Schedules 


Pay  band 

Lower  range 
(years  1 

through  12) 
(percent) 

Upper  range 
(years  13 

through  25) 
(percent) 

DW-1 

2.89 
2.98 
3.04 
2.72 
2.50 

1  87 

DX-1  4  DW-2 

DX-2  &  DW-3 

DX-3  &  DW-4 

DX-4 

1.76 

2.13 

(') 

(*) 

'  Single  rate— 16-year  progression. 
"  Single  rate— 1 1 -year  progression. 

The  Timing  of  Annual  Pay 
Adjustments.  In  order  to  ensure 
equitable  treatment  of  all  DS  employees, 
annual  pay  adjustments  will  be  given 
during  the  first  year  following 
implementation  of  the  demonstration 
project  to  all  employees  who  are  not  at 
the  highest  step  of  their  current  grade 
and  whose  pay  at  the  time  of  conversion 
is  less  than  the  maximum  rate  of  their 
new  band. 

If  step  increases  are  due  within  the 
first  year,  armual  pay  adjustments  will 
occur  on  the  normally  scheduled  dates. 
Those  employees  who  are  in  waiting 
periods  of  more  than  one  year  (18 
months,  2  years  or  3  years)  will  receive 
annual  pay  adjustments  during  the  first 
year,  based  on  a  recomputed  step 
increase  date.  As  a  result,  all  employees 
scheduled  for  step  increases  will  receive 
a  pay  adjustment  during  the  first  year 
following  implementation  of  the 
demonstration  project. 

Employees  who  are  at  the  highest  step 
of  their  current  grade  (step  5  of  the 
Federal  Wage  Schedule  or  step  10  of  the 
General  Schedule),  but  not  at  the 
maximum  rate  of  their  new  pay  band, 
will  receive  their  first  demonstration 
pay  adjustment  one  year  following 
project  implementation. 

PMRS  employees  will  receive  their 
first  demonstration  pay  adjustment  on 
October  1. 1988,  the  normally  scheduled 
date  of  their  pay  increase. 

All  subsequent  annual  pay 
adjustments  will  follow  demonstration 
project  rules  and  will  be  granted  in  the 
first  pay  period  following  anniversary 
dates  of  the  first-year  adjustment,  as 
long  as  employees  remain  in  the  same 
pay  band.  Employees  who  enter  into  the 
project  after  the  implementation  date 
will  receive  annual  pay  adjustments  the 
first  pay  period  following  anniversary 
dates  of  their  entry  into  the  project. 
Employees  who  receive  promotions 
within  the  project  will  receive 
subsequent  annual  pay  adjustments  the 
first  pay  period  following  anniversary 
dates  of  their  promotions. 


Comparability  Increases  and 
Prevailing  Rate  Adjustments.  Under  the 
demonstration  project,  all  DW  and  DX 
employees  will  be  eligible  for  full 
comparability  increases.  All  DH 
employees  will  be  eligible  for  the  full 
amount  of  any  increases  to  local 
prevailing  rate  wage  schedules. 

Promotions.  Under  the  proposed 
system,  employees  promoted  within  the 
project  will  receive  a  10  percent 
increase  to  their  current  pay  or  the 
minimum  basic  pay  of  the  level  to  which 
they  are  promoted,  whichever  is  greater. 
Employees  promoted  into  the 
demonstration  project  will  have  their 
pay  established  by  GS  and  FWS  pay- 
setting  practices  (i.e..  two-step  increase 
for  GS  employees  and  4  percent  of 
representative  pay  for  FWS  employees). 

Changes  to  Lower  Level.  Under  the 
proposed  system,  employees  who 
voluntarily  accept  a  change  to  a  lower 
level  within  any  pay  schedule  of  the 
project  will  retain  their  current  pay  or 
receive  the  maximum  rate  for  the  level, 
whichever  is  less.  The  same  will  be  true 
for  employees  who  voluntarily  accept  a 
change  to  a  lower  level  upon  entry  into 
the  demonstration  system.  Those 
employees  who  are  assigned  to  a  lower 
level  due  to  reclassification  of  the 
positions  they  occupy  at  the  time  of 
project  implementation  will  retain  their 
current  rate  of  pay.  in  accordance  with  5 
U.S.C.  5363  and  5  CFR  Part  536. 

Performance  Awards.  Incentive 
Awards  and  Suggestions.  Under  the 
proposed  demonstration  project,  no 
provision  will  be  made  for  granting 
monetary  awards  based  on  individual 
performance  under  5  U.S.C.  chapter  54 
or  5  U.S.C.  chapter  45.  The  primary 
incentive  system  under  the 
demonstration  will  be  the  productivity 
gainsharing  (PGS)  system,  described  in 
the  next  section. 

However,  management  will  retain  the 
flexibility  to  n-anfj  special  awards  to 
individuals  oirgi;oaps.  The 
Compensation  Committee  will  have  the 
power  to  apppovE  such  awards.  The 
Compensation  Committee  will  also  be 
responsible  for  setting  in-hire  rates, 
approviiw  changes  to  labor  standards. 
approving>aII  supervisory-level 
classification  actions,  and  developing 
recommendations  to  address 
compensation  or  gainsharing  system 
issues  that  arise  during  the  project. 

Any  money  used  for  awards  approved 
by  the  Compensation  Committee  will 
reduce  the  pool  available  for 
productivity  gainsharing  bonuses. 
Conversely,  any  cost  savings  accrued  by 
the  elimination  of  current  award 
programs  will  be  shared  equally  by  all 
DS  employees  through  the  PGS  system. 
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Suggestions  submitted  by  individual 
employees  that  directly  affect 
productivity  within  OS  will  no  longer  be 
rewarded  by  cash  payments  to  the 
individual  Instead,  the  savings  from  the 
suggestion  will  be  distributed 
Directorate-wide  through  the  PCS 
program. 

Special  Rates.  The  special  rate 
schedule  for  engineers  will  be  applied  to 
a  limited  extent  under  the 
demonstration  project.  The  range  of  the 
OW-2  and  DW-3  pay  bands  will  not  be 
altered  to  conform  with  the  special  rate 
ranges.  Retaining  uniform  pay  bands  for 
all  processes  in  the  DW  pay  schedule 
will  facilitate  noncompetitive 
reassignment  of  employees  among  those 
processes.  However.  DS  will  use  the 
GS-5  and  GS-7  rates  of  the  current 
special  rate  schedule  for  engineers  as  a 
guide  for  establishing  starting  salaries 
for  DW-2  engineers. 

Hazard,  Environmental,  and  Shift  Pay 
Differentials.  Provisions  for  granting 
hazard,  environmental,  and  shift  pay 
differentials,  and  the  procedures  for 
their  payment,  will  remain  unchanged 
under  the  Demonstration  Project. 

Productivity  Gainsbaring  System 

Purpose.  Demonstration  project 
authority  under  5  U.S.C.  chapter  47  is 
not  required  to  implement  a  Productivity 
Gainsharing  (PCS)  system.  What  makes 
the  proposed  system  unique  is  the 
integration  of  a  PCS  system  with  broad- 
based  personnel  system  changes. 

The  proposed  peraonnel  system 
changes  arid  the  anticipated 
organizational  climate/culture  changes 
are  designed  to  free  management  and 
employees  from  those  elements  in  the 
current  system  that  restrict  advances  in 
either  quality  of  worklife  or 
productivity.  The  changes  are  designed 
to  create  the  opportunity  for  the  people 
in  the  organization  to  build  the 
teamwork  and  develop  the  knowledge 
and  cooperation  that  will  lead  to 
improved  quality  and  productivity.  Once 
improved  quality  and  increased 
productivity  have  occurred,  productivity 
gainsharing  is  designed  to  equitably 
distribute  the  benefits  earned  by 
employees  and  the  organization.! 

The  PGS  system  is  also  intended  to 
reinforce  the  current  Quality  Circle  IQC) 
program  in  DS.  By  allowing  project 
participants  to  share  the  coat  savings 
achieved  through  increased 
productivity,  employees  will  be 
provided  with  a  stronger  incentive  to 
participate  in  the  QC  program.  The  PGS 
system  will  reinforce  supervisors  and 
managers  for  implementing 
improvements  suggested  by  the  QCs  and 
experimenting  with  more  flexible  work 
assignments,  statistical  process  control. 


and  other  new  managerial  approaches 
that  increase  proc^tivity  and  quality. 

General  Characteristics  of  the  PCS 
System.  The  PGS  system  will  be  based  • 
exclusively  on  labor  costs.  According  to 
recent  estimates,  labor  costs  account  for 
between  90  and  95  percent  of  total 
controllable  costs  for  the  Directorate  of 
Distribution.  The  PGS  system  will 
monitor  only  these  costs.  Therefore, 
increases  in  productivity  measured 
under  the  PGS  system  will  be  based  on 
increases  in  the  efficiency  with  which 
personnel  dollars  are  used  by  the 
Directorate. 

For  PGS  purposes,  productivity  will  be 
defmed  as  the  ratio  of  work  completed 
to  labor  hours  expended.  An  increase  in 
productivity  under  the  PGS  system  will 
mean  that  the  Directorate  is  using  labor 
hours  more  efficiently  to  accompKsh  its 
workload.. 

The  PGS  system  will  reward  DS 
employees  for  cost  savings,  which  can 
only  be  realized  through  decreasing  total 
labor  costs. 

Reducing  the  overall  number  of  labor 
hours  it  takes  to  perform  a  workload 
will  produce  cost  savings  only  to  the 
extent  that  total  labor  costs  are  reduced. 
In  this  way.  the  PGS  system  will  assure 
that  increases  in  productivity  are  not 
achieved  as  the  result  of  employing  an 
overall  more  costly  workforce,  nor 
compromising  qusUty  which  would 
generate  rework  in  other  areas  of  the  . 
Directorate. 

PGS  cost  savings  will  be  based  on  a 
comparison  of  labor  costs  during  the 
project  to  what  it  "would  have"  cost  to 
perform  the  same  workload  during  a 
"baseline**  period  prior  to  project 
implementation.  Based  on  the  work 
performed  by  the  Directorate  each 
quarter,  an  estimate  will  be  made  of 
what  it  "would  have"  cost  to  perform 
the  same  work  prior  to  the  project.  The 
difference  between  actual  cost  and 
"would  have"  cost,  within  budget 
constraints,  will  be  the  cost  savings 
available  for  PGS. 

Since  cost  savings  will  be  shared 
equally  between  the  Air  Force  Logistics 
Conmiand  and  DS  employees,  50  percent 
of  the  savings  realized  under  the  PGS 
system  will  be  distributed  among  the 
employees  of  DS.  The  remaining  50 
percent  will  be  retained  by  the  Air  Force 
Logistics  Command. 

All  PGS  payments  to  DS  employees 
will  be  distributed  equally  on  a 
quarterly  basis.  The  system  is  intended 
to  reward  organizational  performance, 
and  all  members  of  the  organization- will 
receive  equal  shares  of  its  beneftts.  All 
eligible  project  employees — hourly, 
salaried,  and  supervisory — will  receive 
PCS  bonuses  of  equal  dollar  amounts. 


A  maj<n'  source  of  anticipated  cost 
savings  will  be  the  attrition  of 
employees.  Cost  savings  under  the  PGS 
systeni  wiU  be  vealized-oniy  by 
perfonning  the  same  work  for  fewer 
labor  dollars  or  performing  more  work 
for  the  same  labor  cost.  Unless  the 
workload  and  funding  for  the 
Directorate  are  increased  during  the 
project,  the  major  source  of  cost  savings 
will  be  through  the  more  efficient 
utilization  of  the  existing  workforce  to 
absorb  the  workload  of  employees  who 
leave  through  natural  attrition 
processes. 

Mechanics  of  the  Productivity 
Gainsharing  System.  The  model  for  the 
Productivity  Gainsharing  System  is  the 
set  of  formulas  that  will  be  used  each 
quarter  to  determine  what  PGS  cost 
savings  have  been  realized.  The  SM- 
ALC  Comptroller  will  be  responsible  for 
overall  financial  management  of  the 
PGS  system,  including  auditing  the 
accuracy  of  data  input  to  the  model  and 
performing  all  the  calculations 
necessary  to  determine  the  amount 
available  for  PGS  bonus  payouts.  What 
follows  is  a  description  cf  the  actual 
measurements  and  calculations 
necessary  to  compute  PGS  cost  savings. 

Since  mihtary  personnel  are 
-precluded  by  law  from  receiving  PGS 
bonuses,  the  labor  inputs  and  estimated 
outputs  of  the  military  members 
assigned  to  DS  will  be  excluded  from  all 
calculations. 

Earned  Hours.  AciuaJ  Hours,  and 
Total  Cost  Earned  hours  are  a  measure 
of  the  output  of  the  Directorate  of 
Distribution,  as  collected  by  the 
Logistics  Support  Cost  Accounting 
System  (H073).  Earned  hours  are 
computed  on  the  basis  of  work 
standards,  which  are  established  for  all 
direct  labor  activities  in  DS.  Each  time  a 
particular  workload  is  completed,  the 
Directorate  is  credited  with  a  certain 
number  of  earned  hours  according  to  the 
standard(s]  for  that  workload. 

Actual  hours  are  the  number  of  labor 
hours  that  are  expended  in  the 
completion  of  a  task  or  transaction. 
Direct  actual  hours  are  the  number  of 
hours  of  direct  labor  required  to 
complete  the  workload.  Indirect  actual 
hours  are  the  number  of  hours  of 
indirect  (overhead)  labor  used  to 
support  the  direct  labor  involved  in  the 
process.  Since  the  PGS  system  is 
concerned  with  overall  organizational 
productivity,  all  actual  hours 
measurements  will  include  both  direct 
and  indirect  labor  hours. 

The  total  cost  for  a  particular  period 
of  time  is  the  actual  total  civilian  labor 
cost  for  the  period,  as  reported  in  the 


General  Ledger,  including  salary  and 
benefits. 

Baseline  Measurements.  At  the  end  of 
each  fiscal  quarter.  PGS  savings  will  be 
calculated  based  on  comparisons  of 
data  from  the  current  quarter  to 
corresponding  data  from  a  fixed 
baseline  period,  fiscal  year  1987. 

FY  1987  was  chosen  as  the  baseline 
period  for  two  reasons.  First,  audit 
procedures  to  verify  the  accuracy  of  cost 
accounting  data  that  will  be  used  for 
calculating  earned  hours  were  put  in 
place  on  1  October  1986,  assuring  a  high 
degree  of  validity  to  data  accumulated 
during  FY  1987.  Historical  data  for 
previous  fiscal  years,  although 
available,  could  not  be  validated. 
Second,  DS  was  reorganized  in  1986  to 
accommodate  the  standard  Air  Force 
Base  Supply  System,  changing  many  of 
the  procedures  that  had  previously  been 
used  in  producing  earned  hour  outputs. 

Two  baseline  measures  will  be 
calculated  for  the  PGS  model:  The 
baseline  productivity  index  and  the 
basehne  hourly  rate.  The  baseline 
productivity  index  will  be  a  measure  of 
the  efficiency  with  which  labor  hours, 
both  direct  and  indirect,  are  used  to 
produce  earned  hours.  The  baseline 
productivity  index  will  be  the  ratio  of 
earned  hours  to  actual  hours  for  the 
baseline  period: 


Baseline  Productivity 
Index 


Earned  hours 
Actual  hours 


The  productivity  index  is  always  less 
than  1.0  because  the  actual  hours 
include  overhead  cost. 

The  baseline  hourly  rate  is  the 
average  cost  per  hour  of  actual  labor 
during  the  baseline  period.  Hourly  rate 
will  be  calculated  by  dividing  the  total 
cost  by  the  total  number  of  actual  hours. 


Baseline  hourly  rate= 


Total  cost 
Actual  hours 


Table  13  shows  a  hypothetical  set  of 
baseline  measures  and  a  productivity 
index  of  .60.  The  figures  shown  are  for 
illustrative  purposes,  and  have  no 
relationship  to  actual  DS  data. 


Table  13.— Hypothetical  Baseline  Measures 

Earned  Hours— 480,000 
Actual  Hours— 800.000 
Actual  Cost— $9,600,000 
Productivity  Index— 0.600  (Earned  Hours/ 
Actual  Hours) 

Houriy  Rate— $12.00  (Actual  Cost/Actual 
Hours) 

"Would-Have-Cost"  Computations. 
The  computation  of  PGS  savings  each 
quarter  will  begin  with  a  "would-have- 
cost"  calculation,  an  estimate  of  what  it 
would  have  cost  to  produce  the  number 
of  earned  hours  recorded  for  the  current 
quarter,  based  on  the  baseline 
productivity  index  and  the  baseline 
hourly  rate. 

Three  steps  are  necessary  to  compute 
the  would-have-cost  estimate.  First,  the 
current  earned  hours  are  divided  by  the 
baseline  productivity  index  to  obtain  an 
estimate  of  how  many  hours  it  would 
have  taken  to  produce  the  current 
number  of  earned  hours  at  the  baseline 
level  of  productivity.  For  example: 

Earned  Hours =500.000 

Baseline  Productivity  Index=0.600 

500.000 

Would-have  hours  =      =833.333 

.600 

The  second  step  in  computing  the 
would-have-cost  is  adjusting  the 
baseline  hourly  rate  to  account  for  any 
comparability  increases  that  have  gone 
into  effect  since  the  baseline  calculation. 
Because  of  this  adjustment,  estimated 
PGS  savings  will  not  be  affected  by 
increased  labor  costs  due  to 
comparability  increases.  For  example, 
suppose  that  a  single  comparability 
increase  of  3  percent  had  gone  into 
effect  since  the  baseline  period: 

Baseline  Hourly  Rate=$12.00 
Comparability  Increase  =  3.0% 
Adjusted  Baseline  Hourly 
Rale=$12.00xl.03=$i2.36 

The  final  step  in  computing  the  would- 
have-cost  figure  is  multiplying  the 
would-have  hours  by  the  adjusted 
baseline  hourly  rate.  In  the  current 
example: 

Would-Have  Hours  =  833.333 
Adjusted  Baseline  Hourly  Rate =$12.36 
Would-Have-Cost = 833.333 

X$12.36=$l  0.299.996 

Compulation  of  PGS  Savings.  The 
PGS  savings  amount  will  be  computed 
b^  subtracting  the  current  actual  cost 


from  the  would-have-cost.  For  example, 
if  the  current  actual  cost  were 
$9,000,000: 

Would-Have-Cost =$10,299,996 
Current  Actual  Cost =$9,000,000 
PGS  Savings =$10,299,995 
-$9.000.000=$1.299.996 

Half  of  the  PGS  savings  amount  will 
go  into  the  PGS  pool  for  distribution  to 
employees,  and  half  of  the  savings 
amount  will  be  retained  by  the  Air  Force 
Logistics  Command. 

Performance-Related  Losses.  If  no 
cost  savings  are  realized  during  a 
quarter,  no  PGS  bonuses  will  be  paid.  In 
the  extreme  case  where  actual  cost 
exceeds  would-have-cost  or  budget 
allocation,  whichever  is  lower.  PGS 
losses  will  be  incurred  instead  of  PGS 
savings.  When  such  losses  are  incurred, 
the  Compensation  Committee  will 
analyze  the  extent  to  which  they  are 
attributable  to  employee  performance 
factors,  and  submit  their  findings  to  the 
PACER  SHARE  Steering  Committee. 
Those  losses  that  are  attributed  to 
employee  performance  by  the  Steering 
Committee  will  be  deducted  from  cost 
savings  realized  in  future  quarters  until 
the  losses  are  offset  {either  in  the 
current  or  following  fiscal  year). 

If,  for  example,  the  following  situation 
were  to  occur  for  a  quarter,  a  loss  rather 
than  a  PGS  savings  would  be  incurred: 

Would-Have-Cost  =$10,000,000 
Actual  Cost =$12,000,000 
PGS  Saving8=Sl0.000.000- 
$1 2,000.000 = S2.000.000 

In  such  a  situation,  the  Steering 
Committee  would  be  responsible  for 
determining  how  much  of  the  $2,000,000 
loss  is  attributable  to  employee 
performance  factors.  If,  for  example,  the 
Steering  Committee  should  decide  that 
$1,200,000  of  the  loss  is  attributable  to 
employee  performance,  this  amount 
would  be  deducted  from  future  PGS 
savings.  Hypothetical  data  for  the 
subsequent  quarter  may  be  used  to 
illustrate  this  process: 

Wouid-Have-Cost  =$10,000,000 
Actual  Cost  =$7,800,000 
PGS  Savings=$10.000.000- 
$7,800,000  =  $2,200,000 

Because  of  the  loss  in  the  previous 
quarter  which  was  attributed  to 
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employee  perfonnance.  the  PCS  savings 
for  the  current  quarter  will  be  adjusted 
in  the  following  manner. 


PCS  Savings =$2,200,000 
Performance-Related  Loss  from  Previous 

Quarter =$1,200,000 
Adjusted  PCS  Saving8=S2J»0.000- 

$1 .200,000 = $1 ,000,000 

In  this  case,  half  the  adjusted  PCS 
savings,  SSOaOOa  will  go  into  the  PCS 
bonus  pool  for  distribution  to 
employees.  The  remaining  3500,000  will 
be  retained  by  the  Air  Force  Logistics 
Command. 

In  order  to  allow  for  potential 
productivity  losses  during  conversion  to 
the  demonstration  project,  any  losses 
incurred  during  the  first  6  months  after 
project  implementation  will  not  result  in 
deductions  from  future  PCS  savings. 

Working  Harder  vs.  Working  Smarter. 
Cost  savings  and  productivity  gains  can 
be  achieved  by  one  of  two  methods: 
working  harder  or  working  smarter. 
Working  harder  is  defined  as  performing 
the  same  work,  using  the  same  methods, 
technology  and  equipment,  with  fewer 
labor  hours  and  no  deterioration  in 
quality.  This  can  only  be  achieved  by 
exceeding  the  existing  industriaUy 
engineered  work  standards,  which  by 
design  reflect  the  capability  of  the 
average  worker.  Since  the 
demonstration  project  promotes  greater 
teamwork  and  more  flexible  work 
assignments,  this  will  help  employees  to 
be  more  effective.  At  tljB  same  time  the 
introduction  of  monetary  incentives  is 
expected  to  motivate  employees  to  work 
harder  to  "beat"  the  standards. 

Cost  savings  resulting  from  these 
efforts  will  not  lead  to  dianges  in 
standards  because  it  is  accepted 
Industrial  Engineering  (IE]  practice  that 
the  validity  of  the  standards  is  not 
a^ected  by  motivational  factors,  i.e.. 
workers  whose  efforts  are  either  above 
or  below  the  established  norm. 
Therefore,  cost  savings  that  can  be 
attributed  to  employees  working  harder 
will  be  rewarded  by  the  PCS  system  for 
as  long  as  productivity  remains  above 
baseline  (fiscal  year  1987)  levels. 

Working  smarter  is  defined  as  using 
either  improved  technology  and 
equipment,  or  new  industrially 
engineered  task  methods  and 
procedures  to  perform  the  same  work 
with  fewer  labor  hours,  without 
lowering  quality.  Cost  savings  resulting 
from  working  smarter  will  be  treated 
differently  than  savings  derived  from 
working  harder  and  will  be  rewarded 
only  for  a  limited  period  of  time.  At  the 
end  of  that  time  period,  work  standards 
will  be  adjusted  accordingly.  ^ 

The  length  of  time  employees  receive 
PCS  benefits  from  working  smarter  is 


determined  by  the  source  of  the 
technological  innovation.  If  the 
suggestion  comes  from  the 
demonstration  project  staff  within  DS, 
the  benefits  wiU  be  paid  for  I  calendar 
year  following  the  date  of  full 
implementation.  If  the  improvement 
results  from  an  externally  mandated 
technology  or  method  change,  either 
wholly  or  in  part,  benefits  for  the 
appropriate  portion  will  be  limited  to  a 
6-month  period  following  the  date  of  full 
implementation. 

Quality  Index.  Quality  is  an  important 
consideration  in  the  PACER  SHARE 
project,  and  it  will  have  an  impact  upon 
the  PCS  system.  Improvements  in 
quality  will  reduce  the  amount  of 
rework  necessary,  thereby  contributing 
to  increases  in  overall  organizational 
productivity  and  PCS  cost  savings. 

Increases  in  productivity  will  only  be 
rewarded  through  the  PCS  system  to  the 
extent  that  they  can  be  achieved 
without  sacrificing  quality.  To  assure . 
this,  a  Quality  Index  will  be  computed 
on  the  basis  of  monthly  input  from 
Quality  Programs  in  all  areas  of  DS.  As 
long  as  the  Quality  Index  remains  at  or 
above  a  certain  level  determined  by 
management,  no  adjustment  in  the  PCS 
savings  calculation  will  be  made.  If  the 
Quality  Index  should  fall  below  the 
predetermined  level,  a  mathematical  ' 
formula  will  be  used  to  adjust  the  PCS 
savings  estimate  downward. 

Because  of  the  emphasis  to  be  placed 
on  quality  under  the  demonstration 
project,  it  is  unlikely  that  any 
adjustments  in  the  PCS  savings  estimate 
will  need  to  be  made  for  degradation  in 
the  Quality  Index. 

Audit  Adjustments.  Given  the  volume 
of  data  involved  in  making  PCS 
calculations  each  quarter,  it  will  not 
always  be  possible  to  completely  audit 
input  to  the  model  before  payments  can 
be  made.  Auditing  of  the  PCS  model 
inputs  will  be  a  continuous  process.  If 
discrepancies  are  found  in  the  data  that 
were  used  to  make  PCS  payments  for 
one  quarter,  adjustments  will  have  to  be 
made  in  PCS  payments  in  subsequent 
quarters.  These  adjustments  could  have 
a  positive  or  negative  impact  on  the  PCS 
savings  estimate,  depending  on  the 
nature  of  the  discrepancies.  If,  for 
example,  the  number  of  earned  hours  for 
the  first  quarter  was  found  to  have  been 
underestimated,  the  cost  savings  for  that 
period  would  have  been  understated. 
The  difference  between  the  amount  of 
PCS  bonuses  paid  and  the  amount  that 
should  have  been  paid  will  be  added  to 
the  next  quarter's  payment.  If  cost 
savings  are  overstated  in  one  quarter, 
downward  adjustments  to  subsequent 
payments  will  be  made  in  the  next 
quarter. 


DS  Budget  Ceiling.  The  PCS  model 
provides  a  method  for  determining  the 
fund  available  for  gainsharing  bonuses. 
However,  budget  constraints  may  force 
adjustments  to  the  PCS  payout  formula. 
The  simplest  constraint  on  PCS  payouts 
is  the  DS  budget,  which  is  fixed  on  an 
annual  basis  and  reestimated  quarterly. 
The  PCS  model  is  based  on  the 
assumption  that  the  would-have-cost 
estimate  each  quarter  is  no  greater  than 
the  amoimt  budgeted  to  DS  for  labor 
costs.  As  long  as  this  assumption  is  true, 
no  adjustment  for  budget  will  be 
necessary  in  the  PCS  model.  It  is 
anticipated  that  this  will  be  the  case  for 
the  duration  of  the  project.  If  actual  cost 
or  would  have-cost  exceeds  the 
budgeted  amount,  however,  an 
adjustment  to  the  PCS  model  will  be 
made — the  difference  between  actual 
cost  and  budgeted  amount  will  place  a 
ceiHng  on  PCS  savings.  For  example: 

Would-Have  Cost =$12,000,000 
Actual  Cost  =  $ia000.000 
Budgeted  Amount  =$11,000^)00 
PCS  Savings=$ll,000,000-$10.00a000= 
$1,000,000 

Under  this  scenario,  the  PCS  model 
would  indicate  a  savings  estimate  of 

$i2,ooo.ooo-$io,ooaooo=$2.ooo.ooa 

However,  since  the  budgeted  amount  is 
less  than  the  would-have-cost,  the 
difference  between  actual  cost  and 
budgeted  amount  will  place  a  ceiling  on 
PCS  savings.  The  PCS  savings  will  be: 
$11,000,000  -  $10,000,000  =  SI  ,000,000. 
Ordinarily,  half  of  this  amount,  $500,000. 
would  go  into  the  PCS  pool  for 
distribution  to  employees  and  half 
would  be  retained  by  the  Air  Force 
Logistics  Command. 

However,  if  the  increased  costs  can 
be  identified  as  an  unfunded  extra 
workload  generated  outside  DS,  the 
portion  that  would  have  been  retained 
by  the  Logistics  Command  will  be  made 
available  for  PCS  bonuses.  If,  in  the 
present  example,  the  extra  costs  were 
due  to  unfunded  extra -workloads,  the 
entire  $1,000,000  savings  would  go  into 
the  PCS  pool 

Because  DS  operates  on  a  fixed 
annual  budget,  budgets  for  each  quarter 
are  reestimated  during  the  year  based 
on  expenses  during  previous  quarters.  If 
more  is  spent  in  the  first  quarter  than 
was  budgeted,  budgets  for  the  remaining 
quarters  will  be  adjusted  downward. 
This  process  will  assure  that  the  PCS 
system  does  not  overspend  in  the  event 
that  actual  cost  for  a  particular  quarter 
is  greater  than  the  budgeted  amount. 

If  actual  cost  for  a  quarter  exceeds  the 
budgeted  amount,  no  PCS  bonuses  will 
be  paid  out  for  that  quarter.  The 
budgeted  amount  for  subsequent 


quarters  will  be  adjusted  downward 
based  on  the  amount  left  In  the  annual 
budget.  Since  the  budgeted  amount  for 
each  quarter  will  place  an  automatic 
ceiling  on  the  PCS  savings,  high 
productivity  in  a  subsequent  quarter  will 
be  rewarded  with  a  reduced  PCS 
payout. 

PCS  Bonus  Payouts.  Eligibility. 
Employees  newly  assigned  to  the  project 
will  be  required  to  work  In  DS  for  a 
period  of  90  days  before  they  are  eligible 
to  receive  PCS  bonuses.  The  period  will 
allow  for  the  initial  learning  period  and 
the  cost  of  other  employees  providing 
on-the-job  training  to  the  new 
employees. 

An  employee  must  be  in  a  pay  status 
for  the  entire  quarter  to  receive  a  full 
PCS  share.  For  those  employees  who  do 
not  meet  this  requirement,  there  will  be 
a  prorated  reduction  for  every  hour  the 
employee  is  in  a  nonpay  status.  If  an 
employee  leaves  the  project  through 
promotion,  reassignment,  retirement, 
death,  etc.,  PCS  payment  will  be 
prorated  for  the  time  actually  spent  on 
the  job  during  the  last  quarter. 

Computing  Payouts,  Due  to  the  nature 
of  the  accounting  process  at  DS,  it  is  not 
expected  that  PCS  calculations  for  the 
quarter  being  measured  will  be 
completed  until  at  least  15  days  after  the 
end  of  the  quarter.  PCS  payments 
generally  will  be  processed  for  each 
eligible  employee  within  two  pay 
periods  after  the  end  of  the  quarter. 

DS  will  furnish  the  CompO-oller  with  a 
roster  of  the  employees  eligible  for  PCS 
and  the  number  of  eligible  hobc^for 
each  employee.  The  total  numberof 
eligible  hours  for  the  entire  DS 
workforce  will  be  divided  into  the  PCS 
employee  fund  to  determine  a  PCS 
bonus  hourly  rate.  For  example: 

PCS  Savtngs=$l,299,996 


PCS  employee  fund=     =$649998 

2 


Total  Eligible  Hours =1,020,000 

$649,998 

PCS  bonus  per  hour= =$0,637 

1.020,000 


).  Doe's  Eligible  Hours  =  500 

|.  Doe's  PCS  Bonus  =  500  X  $0.637 =$318.50 

Elimination  of  Individual  Annual 
Performance  Ratings 

Organizational  Productivity 
Measures.  It  is  proposed  that  the  goal  of 
increasing  organizational  productivity 
can  be  achieved  without  having  to  go 
through  the  process  of  annually  rating 
every  employee's  performance.  Since 


the  Directorate  of  Distribution  works 
with  industriaUy  engineered  standards, 
measures  of  overall  organizational 
productivity  are  currently  available.  The 
availability  of  organizational 
productivity  measures  thus  constitutes  a 
"bottom  line"  and  serves  as  a  control 
over  Directorate  performance. 

The  Deming  Philosophy.  Performance 
appraisal  traditionally  serves  the 
purpose  of  communicating  work 
expectations  to  the  employee  and 
appraising  progress  toward  set  goals  in 
order  to  use  those  results  for  personnel 
decisions  such  as  pay,  promotions, 
training,  and  remedial  action.  The  same 
functions  can  be  performed  without 
going  through  the  labor-intensive 
process  of  preparing  individual 
performance  plans  with  elements  and 
standards.  In  fact,  productivity  expert 
Dr.  W.  Edwards  Deming  believes  that 
individual  annual  performance  appraisal 
is  counterproductive  because  it 
"nourishes  short-term  performance, 
annihilates  long-term  planning,  builds 
fear,  diminishes  teamwork;  nourishes 
rivalry  and  politics"  (Deming,  1984], 
According  to  Deming,  everyone  in  the 
organization  should  share  the  same  goal: 
a  never-ending  dedication  to  constant 
improvement,  to  excellence  in  every 
process.  This  requires  teamwork  and 
cooperation  at  every  level,  especially  in 
an  organization  like  DS  where  work 
units  are  interdependent.  By  setting  up  a 
pay  for  individual  performance  system, 
the  opposite  goal  would  be  promoted, 
i.e.,  competition.  Deming  has  several 
suggestions  for  replacing  the  annual 
performance  rdKing: 

1.  More  careful  selection  and 
rcemefTTuf  employees.  (He  observes 

that  there  is  no  sure  way  to  predict 
ability.  Anyone  in  the  wrong  job  will 
have  trouble  and  give  trouble,) 

2.  Better  training  and  education  after 
selection. 

3.  Improved  leadership  that  provides 
specific  guidance,  rather  than  reliance 
on  empty  slogans. 

4.  Counseling  and  leading  employees 
on  a  day-to-day  basis  to  promote  the 
team  effort  for  constant  improvement  of 
quality. 

Statistical  Process  Control.  Instead  of 
individual  appraisal  methods,  Deming 
proposes  the  use  of  statistical  process 
control  (SPC),  which  focuses  on 
indicators  of  work  quality.  Quality  is 
defined  as  the  improvement  of  the 
average,  or  mean,  value  of  an  output 
(product  or  service)  and  a  decrease  in 
the  variability  of  individual  outputs.  For 
example,  if  it  is  the  function  of  an 
organization  to  make  containers, 
increased  quality  would  require  both  a 
general  decrease  in  the  average  number 
of  mistakes  and  less  variation  in  the 


quality  of  each  item  produced. 
Statistical  control  is  said  to  exist  when 
all  special  causes,  such  as  defective 
equipment  and  untrained  operators, 
have  been  removed,  leaving  only  the 
random  variation  of  a  stable  process 
that  will  be  predictable  in  the  future. 
The  major  tenet  of  SPC  is  that 
productivity  can  only  be  attained 
through  better  quality.  Once  appropriate 
indicators  are  identified,  information 
will  be  collected  and  process  charts  will 
be  kept  on  which  upper  and  lower 
control  limits  are  calculated  to  specify  a 
range  within  which  predictable 
variations  are  expected  to  occur.  Points 
outside  of  these  ranges  generally 
indicate  a  problem  with  the  system  that 
only  management  can  solve. 

The  Directorate  of  Distribution 
proposes  to  use  SPC  throughout  the 
organization  and  will  use  the  results  of 
the  process  not  only  to  implement 
quality  improvements  but  also  to 
identify  training  needs  and  problem 
situations  requiring  reassignment  of 
employees.  Consistent  with  the  Deming 
philosophy,  management  will  take 
responsibility  for  the  following: 

1.  Identify  the  organization's 
objectives. 

2.  Identify  system  outputs  to  meet 
those  objectives. 

3.  Identify  the  specific  system 
processes  by  which  those  outputs 
(services  or  products)  will  be  produced. 

4.  Ensure  that  every  person  in  the 
organization  knows  those  objectives 
and  outputs  and  how  they  relate  to  his/ 
her  job,  and  adopts  the  philosophy  of 
constant  improvement,  of  not  accepting 
current  levels  of  delays,  mistakes, 
errors,  defective  products  or  defective 
workmanship  in  the  processes  they 
perform. 

5.  Identify  and  accept  responsibility 
for  performance  problems/variances 
due  to  the  system  or  individual  efforts. 

6.  Focus  attention  on  helping  people 
do  a  better  job  at  every  level;  eliminate 
the  barriers  to  communication;  ensure 
that  immediate  corrective  action  is 
taken  on  all  reports  regarding  quality 
defects  and  problems  in  product, 
service,  systems,  operations,  or  tools. 

DS  will  Implement  a  training  program 
to  help  accomplish  these  goals.  Under 
the  new  system,  management  will  be 
more  directly  responsible  for 
performance  problems.  Every  attempt 
will  be  made  to  match  employees  with 
the  right  jobs.  If  these  attempts  (training 
and  reassignment)  fail  and  employee 
performance  does  not  improve, 
employees  will  be  released.  Personnel 
office  records  indicate  that  no 
performance-based  (chapter  43)  actions 
have  been  taken  in  DS  for  the  past  5 
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years.  Since  actions  based  on 
performance  (as  well  as  conduct)  may 
be  taken  under  5  U.S.C.  chapter  75.  the 
proposed  waiver  of  5  U.S.C.  chapter  43 
should  not  prevent  removal  of        i 
employees  whose  performance  is  |     " 
unacceptable. 

Performance  Appraisal  for  Employees 
Leaving  Project.  Supervisors  will   I  • 
provide  employees  who  wish  to  be    - 
considered  for  jobs  outside  of  the 
project  with  written  ratings  of  record 
when  required  by  the  servicing 
personnel  office.  Any  employees  who 
leave  the  project  following  a  transfer, 
reassignment,  promotion,  etc.  will  be 
provided  written  ratings  of  record. 
Section  lU  of  the  Air  Force's  current 
Civilian  Performance  and  Promotion 
Appraisal  Form  660  will  be  used  for  this 
purpose. 

Demonstration  On-Call  Employment 
Program 

Purpose.  The  Demonstration  On-Call 
(DOC)  employment  program  is  a 
modified  version  of  the  traditional  on- 
call  employment  program,  designed  to 
permit  management  to  adjust  the  size  of 
its  workforce  quickly  in  response  to 
workload  and  budgetary  changes.  By 
limiting  workforce  adjustments  to 
employees  in  the  DOC  program, 
management  can  confine  impact  to  a 
single  segment  of  the  workforce,  while 
protecting  the  majority  of  the  workforce 
(full-time  permanent  employees)  from 
disruption.  By  simplifying  the 
procedures  for  workforce  reductions, 
management  can  make  adjustments  in  a 
more  timely  and  cost-effective  manner. 

Characteristics  of  DOC  Employment 
Program.  Career-Conditional 
Appointments.  New  employees  hired 
under  the  DOC  program  will  be  given 
career-conditional  appointments  under 
delegated  examining  agreements  or  from 
OPM  registers.  Current  career- 
conditional  and  career  employees  will 
be  excluded  from  the  DOC  program,  but 
may  serve  on  on-call  schedules 
consistent  with  traditional  provisions 
for  other-than-full-time  career       i 
employment.  I 

On-Call  Work  Schedules.  All 
employees  covered  by  the  DOC  program 
will  be  placed  on  on-call  work 
schedules.  DOC  employees  will  work 
regularly  scheduled  tours  of  duty  in  a 
pay  status  as  needed,  but  will  be  subject 
to  release  and  recall  with  a  minimum  3 
days  notice.  | 

Conversion  to  Career  Status.     ' 
Although  DOC  employees  will  serve  on 
career-conditional  appointments, 
conversion  to  career  appointments  after 
3  years  will  not  be  automatic.  Instead, 
conversion  of  DOC  employees  from 
career-conditional  to  permanent  career 


status  will  be  dependent  on:  (1)  The    ' 
needs  of  the  Directorate  of  Distribution 
and  (2)  employee  seniority,  but  will  not 
occur  until  after  at  least  1  year  of  DOC 
service.  Seniority  will  be  determined 
based  on  the  dale  of  the  employee's 
initial  appointment  into  the  Directorate 
of  Distribution  (initial  appointment  date 
or  IAD).  Career-conditional  employees 
not  covered  by  the  DOC  program  (e.g.. 
employees  already  serving  on  full-time 
or  part-time  career-conditional 
appointments  at  the  time  of  project 
implementation)  will  be  converted  to 
career  status  automatically  after  3  years 
of  continuous  service,  but  may  compete 
for  earlier  conversion  to  career  status  on 
the  basis  of  their  IAD's. 

The  DOC  employment  program  will 
not  preclude  non-DOC  hires. 
Management  will  retain  the  option  of 
making  appointments  outside  of  the 
DOC  authority,  e.g..  for  temporary  or 
summer  employees  or  Veterans 
Readjustment  Appointees  (VRAs).  It  is 
expected  that  the  number  of  employees 
covered  by  the  DOC  program  will  not 
normally  exceed  25  percent  of  the  total 
Directorate  of  Distribution  workforce. 
Based  on  historical  rates  of  attrition,  this 
should  permit  conversion  of  most  DOC 
employees  to  career  appointments  in 
slightly  less  than  3  years.  However,  to 
accommodate  short-term  workload 
increases  when  long-term  forecasts 
require  workforce  decreases,  the  DOC 
workforce  may  be  temporarily  expanded 
to  meet  the  surge.  Under  these 
conditions,  conversion  to  career  status 
may  be  suspended  until  the  full-time 
permanent  workforce  is  brought  into 
line  with  long-term  projections. 
Conversion  from  on-call  to  full-time 
employment  will  normally  occur 
simultaneously  with  conversion  from 
career-conditional  to  career  status; 
exceptions  will  be  made  for  employees 
who  prefer  to  maintain  on-call  work 
schedules. 

Probationary  Period.  Employees 
covered  by  the  DOC  program  will  serve 
the  1-year  probationary  period  required 
for  initial  appointment  to  a  competitive 
position.  During  this  period, 
management  will  be  responsible  for 
determining  employees'  conduct  and 
performance  and  for  terminating 
appointments  of  employees  who  fail  to 
demonstrate  their  qualifications  for  • 
continued  employment.  Actions  to 
separate  probationary  employees  for 
performance  or  conduct  reasons,  or  for 
conditions  arising  before  employment, 
will  be  taken  according  to  the  provisions 
for  termination  in  5  CHI  315.  Subpart  H. 

Detail,  Promotion,  Reassignment, 
Reinstatement  and  Transfer  Eligiblilily. 
Employees  covered  by  the  DOC 
employment  program  will  be  eligible  for 


detail,  promotion,  reassignment, 
transfer,  and  reinstatement  like  all  other 
career-conditional  employees. 
Release  and  Recall  of  DOC 
Employees.  When  budgetary 
constraints,  workload  fluctuations,  and/ 
or  skills  imbalances  necessitate 
workforce  expansion  or  reduction, 
management  will  first  try  to  confine  the 
required  adjustments  to  DOC 
employees.  Depending  on  the  nature  and 
severity  of  adjustment  required, 
management  may  release  DOC 
employees  from  a  pay  status  to  a 
nonpay  status  or  actually  separate  DOC 
employees,  recalling  and/ or 
reemploying  them  as  conditions 
warrant. 

The  process  for  releasing  or 
separating  DOC  employees  will  consist 
of  a  simpler,  less  time-consuming 
alternative  to  the  traditional  reduction- 
in-force  process.  Under  this  alternative, 
the  order  of  retention  will  be  the  same, 
whether  the  action-taken  is  a  temporary 
layoff  or  an  actual  separation. 

For  each  workforce  reduction, 
management  will  first  determine  the 
processes  and  levels  to  be  affected. 
Within  those- processes  and  levels,  DOC 
employees  will  be  released  or  separated 
on  the  basis  of  veteran  preference  and 
seniority,  i.e..  nonpreference  eligibles 
will  be  released  and/or  separated  prior 
to  preference  ehgibled,  and  employees 
with  the  least  seniority  in  either 
category  will  be  released  and/or 
separated  prior  to  those  with  greater 
seniority.  Seniority  will  be  determined 
on  the  basis  of  the  employees"  IADs,  and 
will  not  consider  years  of  service 
outside  of  the  DOC  employment 
program.  Employees  separated  under 
DOC  procedures  may  appeal  to  MSPB. 

DOC  employees  released  or  separated 
will  not  be  entitled  to  severance  pay  but 
will  be  entitled  to  priority  placement 
over  any  new  hires.  The  basic  period  of 
priority  recall  or  reemployment 
consideration  will  be  1  year  from  the 
date  of  placement  in  a  nonpay  status  or 
separation.  This  period  may  be 
extended,  if  the  DOC  employee  applies 
for  an  extension,  or  terminated  sooner  if 
the  employee  declines  an  offer  to  returft 
to  duty.  DOC  employees  will  be  recalled 
and/or  re-employed  in  reverse  order  of 
release  and/or  separation.  DOC 
employees  separated  due  to  workforce 
reductions  are  also  eligible  for  the  DoD 
Priority  Placement  Program.  Air  Force 
Reemployment  Priority  List  Program, 
and  the  Displaced  Employee  Program,  to 
receive  priority  consideration  for 
positions  in  other  parts  of  Air  Force  and 
in  other  Federal  agencies. 

Only  when  all  DOC  employees  have 
been  separated  and  additional 
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workforce  reductions  are  still  required, 
will  non-DOC  employees  be  subject  to  a 
RIP.  These  employees  will  be  separated 
under  existing  (nondemonstration)  RIP 
procedures,  amended  to  reflect  new 
processes  and  classification  levels 
under  the  PACER  SHARE  classification 
structures. 

Within  pay  plans,  displacement  will 
be  based  on  the  new  pay  band 
classification  hierarchy.  When  crossing 
pay  plans,  the  hierarchy  will  be 
determined  by  the  basic  salary  potential 
of  the  affected  band. 

C.  Entry  Into  and  Exit  From  the  Project 

Prior  to  project  implementation,  all 
positions  in  the  Directorate  of 
Distribution  will  be  reclassified  using 
the  newly  developed  broad-based 
standards.  If  application  of  the  new 
classification  standards  results  in  an 
employee's  assignment  to  a  level  lower 
than  the  one  corresponding  to  his/her 
current  grade,  the  employee  will  retain 
his/her  current  pay  under  5  U.S.C.  5363 
and  5  CFR  Part  536,  but  will  receive  the 
new  level  designation.  As  discussed 
earlier,  there  wiU  be  three  separate  pay 
schedules:  DW  for  demonstration 
salaried  employees,  DH  for 
demonstratior)^  hourly  employees  and 
DX  for  supervisory  level  employees. 
Since  work  leader  (WL)  positions  will 
be  discontinued  at  project 
implementation,  employees  in  the 
discontinued  WL  positions  will  be 
phased  into  the  appropriate  DH 
schedule  with  pay  retention,  as  required. 

Employees  in  career  ladder  positions 
who  are  entitled  to  non-competitive 
promotions  will  be  converted  to  a  level 
based  on  their  current  grade,  not  an 
intervening  or  target  grade.  If  the 
intervening  or  target  grade  falls  within 
the  same  level,  pay  will  be  adjusted  at 
the  time  the  promotion  would  have 
occurred.  If  the  intervening  or  target 
grade  falls  into  a  higher  level,  the 
employee  will  receive  a  noncompetitive 
promotion  when  eligibility  requirements 
under  the  old  system  are  met.  In  both 
situations  the  employee  must  meet  the 
criteria  for  the  work  described  in  the 
proficiency  guide  (a  standardized 
~~1lTMning  guide  that  will  be  developed  for 
eack  skill  level). 

Tnese  conversion  procedures  will 
assume  that  all  employees  will  be 
converted  into  the  demonstration 
project  without  loss  of  pay. 

New  Hires 

A  majority  of  the  salaried  new  hires 
will  be  recruited  at  the  DW-1  Level 
(GS-1  to  GS-4)  and  given  training  to 
qualify  for  the  higher  levels.  In  some 
situations  the  market  rate  may 
determine  what  salary  should  be  offered 
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to  recruit  new  employees.  The 
Compensation  Committee  will  be 
responsible  for  approving  all  advanced 
in-hire  rates.  This  flexibility  of  setting 
pay,  within  limits,  will  enable  managers 
to  hire  the  people  they  need.  For 
example,  if  management  wants  to  fill  a 
DH-3  Material  Handler  position  with  an 
individual  from  the  private  sector 
earning  more  than  the  minimum  DH-3 
rate,  pay  at  a  higher  than  minimum  level 
can  be  offered. 

Project  Termination 

Should  the  project  terminate  at  any 
time,  either  before  the  statutory  5-year 
period  expires,  or  in  case  the 
demonstration  provisions  are  not  made 
permanent,  the  first  decision  that  has  to 
be  made  is  whether  to  retain  employees 
hired  under  the  DOC  employment 
program.  Depending  on  the  needs  of  the 
organization,  some  or  all  of  these 
employees  may  be  separated  under 
DOC  procedures,  or  retained  as  part  of 
the  post-demonstration  workforce.  If 
retained,  DOC  employees  who  have 
completed  3  years  of  service  will  be 
converted  to  career  appointments,  while 
those  with  less  than  3  years  of  service 
will  remain  on  career-conditional 
appointments.  Designation  as  on-call  or 
full-time  will  be  determined  by  seniority 
within  processes. 

At  project  termination,  all  persons  on 
detail  from  nonproject  positions  will  be 
returned  to  their  original  organizations. 
All  remaining  positions  will  be 
reclassified  in  accordance  with  non- 
demonstration  criteria  to  determine  the 
traditional  system  series,  pay  plan  and 
grade  level.  Employee  placement  rights 
will  then  be  considered,  as  outlined 
below. 

(1)  An  employee's  new  grade  level 
will  not  be  lower  than  his/her  grade  at 
project  entry. 

(2)  If  an  employee  is  converted  to  a 
grade  whose  maximum  rate  falls  below 
his  or  her  current  salary,  the  employee 
will  retain  his/her  current  pay  under  5 
U.S.C.  5363  and  5  CFR  Part  536,  but 
receive  the  lower  grade  designation. 

(3)  If  an  employee's  salary  falls 
between  two  steps,  salary  will  be  set  at 
the  higher  rate,  except  for  employees 
placed  in  a  PMRS  position  (who  will 
continue  to  receive  their  current  rate  of 
pay).  The  placement  authority  will  be  5 
CFR  335.102. 

(4)  Realignment  placement,  if 
necessary,  will  be  based  on  RIF 
procedures. 

D.  Appeals  and  Grievance  Procedures 

This  project  does  not  waive  any 
existing  appeal  or  grievance  procedures. 
Negotiated  grievance  procedures  will 
apply  for  bargaining  unit  employees  and 


the  existing  administrative  grievance 
procedures  will  apply  for  employees  not 
covered  by  negotiated  procedures.  No 
provisions  of  this  project  waive  a  right 
or  remedy  available  to  an  employee 
under  Equal  Employment  Opportunity 
(EEO)  laws. 

E.  Project  Implementation 

Implementation  Actions 

During  the  transition  period,  and  prior 
to  project  implementation,  a  number  of 
preparatory  actions  will  be  taken,  as 
summarized  below: 

1.  Establish  implementation  task  force 
including  DS  managers  and  union 
members. 

2.  Establish  DS  personnel  office. 

3.  Establish  Compensation  Committee. 

4.  Work  with  control  sites  to  collect 
baseline  data. 

5.  Develop  measurement  criteria  for 
statistical  process  control. 

6.  Establish  new  classification 
standards. 

7.  Test  and  validate  new  supervisory 
grading  criteria. 

8.  Establish  new  position  descriptions. 

9.  Complete  conversion  of  all  DS 
employees  to  pay  bands  and 
demonstration  process  designations. 

10.  Establish  crediting  plans  for 
multiple-skills  training. 

11.  Establish  a  formal  suggestion 
system  and  review  committees  for 
productivity  gainsharing  program. 

12.  Conduct  dry  runs  to  prepare  for 
conversion  of  computer  support 
systems. 

13.  Conduct  employee  orientation. 

14.  Provide  supervisory/staff  training. 
Task  Force.  The  first  step  to  be  taken 

to  prepare  for  implementation  is  the 
establishment  of  an  implementation  task 
force  led  by  an  organizational  change 
expert.  The  task  force,  consisting  of  a 
representative  group  of  DS  managers 
Vend  union  members,  will  help  set  the 
tgenda  for  implementation.  'The  end 
product  of  the  task  force  e^orts  will  be 
operational  procedures  that  specify  how 
the  various  project  interventions  are  to 
be  apphed  in  practice. 

Standards.  During  the  pre- 
demonstration  period  the  new 
classification  and  qualification 
standards  have  to  be  finalized  and  the 
new  classification  standards  and 
supervisory  grading  criteria  have  to  be 
pilot-tested  and  validated.  OPM  will 
assist  in  the  validation  of  the  new 
supervisory  grading  criteria.  Since  all 
project  positions  will  be  reclassified, 
new  position  descriptions  for  the        r> 
demonstration  processes  have  to  be  : 
developed.  Also,  procedures  for 
crediting  the  acquisition  of  new  skills 
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have  to  be  established  joinUy  by  the 
personnel  office  staff  and  supervisors. 

Prvject  Personnel  Office.  Since  the 
Directorate  of  Distribution  is  currently 
served  by  a  base-wide  Civilian 
Personnel  OfHce.  it  wtH  be  necessary  to 
establish  a  separate  personnel  office 
staff  for  the  project  and  train  new  staff 
to  administer  the  demonstration 
personnel  system. 

Compensation  Committee.  There  will 
also  be  a  Compensation  Committee 
composed  of  the  Deputy  Director  of 
Distribution,  all  DS  division  chiefs,  the 
Comptroller  Project  Officer,  and  a  union 
representative.  The  committee  will  be 
responsible  for  developing 
recommendations  to  address 
ccTipensation  and  PCS  issues  and  for 
approving  all  project  positions  and 
hiring  actions,  including  advanced  in- 
hire  r^itcs.  as  recommended  by  the  DS 
personnel  office. 

Steering  Committee.  The  PACER ' 
SHARE  Steering  Committee  consists  of 
the  Civilian  Personnel  Officer  of  SM- 
ALC.  the  Deputy  Director  of 
Distribution,  the  ALC's  Deputy 
Comptroller,  the  Executive  Assistant  to 
the  ALC  Commander,  and  the  President 
of  AFGE  Local  1857.  The  Steering 
Committee  is  responsible  for  ail  final 
policy  decisions  affecting  the  DS 
workforce  and  issues  crossing 
Directorate  lines  involving  Distributi<.>n. 
Personnel.  Accounting,  and  the  unions. 
The  Steering  Committee  will  continue  to 
provide  project  leadership  after  PACER 
SH.'VRE  is  implemented. 

Statistical  Process  Control.  Since 
individual  performance  appraisal  will  be 
eliminated  and  replaced  by  statistical 
process  control,  appropriate  i 

measurement  criteria  have  to  be     ' 
developed  for  all  critical  DS  processes. 
Conversion  to  statistical  process  control 
will  continue  after  project 
implementation. 

PCS  Program.  The  implementation  of 
the  productivity  gainsharing  plan  will 
require  extensive  preparation  for 
employee  participation.  The  key  to  the 
participative  system  is  a  formal      , 
suggestion  system  with  review       | 
committees  to  process  and  follow  ilp  on 
suggestions.  Existing  Quality  Circles  will 
be  used  to  initiate  the  process. 

Dry  Run.  Once  all  personnel  and 
computer  systems  have  been  converted 
to  the  demonstration  system  there  will 
be  at  least  one  dry  run  in  order  to  make 
the  necessary  adjustments  and  fine-tun(> 
the  system  prior  to  formal  startup. 

Baseline  Data.  Another  important 
activity  during  the  transition  period  is 
the  collection  of  baseline  data  for  all 
future  project  evaluation  measures  and 

the  selection  and  establishment  of 
cooperative  agreements  with  all  control 


groups.  It  is  recognized  that  without  the 
establishment  of  rigorous  baseline 
measures,  no  valid  pre-  and  post- 
intervention  comparisons  can  be  carried 
out  to  evaluate  the  effectiveness  of  the 
various  changes. 

Training 

The  key  to  smooth  transition 
management  will  be  training.  Merely 
introducing  a  change  program  to  an 
organization  will  not  automatically 
ensure  its  effectiveness.  Without 
employee  commitment  to  those  changes 
there  is  no  chance  of  success.  Training 
will  be  designed  to  communicate  the 
philosophy  that  guided  the  development 
of  this  project,  i.e.,  increased  employee 
participation  in  solving  work-related 
organizational  problems.  Managers  have 
to  adjust  to  their  new  roles  in  a 
participative  environment  and  focus  on 
overall  organizational  goals,  not  just  the 
missions  of  their  own  divisions. 
Employee  training  will  emphasize  the 
need  for  open  participation  and  the  role 
of  "every  person  a  manager." 

Training  and  orientation  at  the 
beginning  of  implementation  will 
include  the  following  elements: 

i.  A  general  description  of  the 
demonstration  project  and  project 
philosophy: 

2.  Conversion  procedures  into  the  new 
system: 

3.  Explanation  of  the  process 
approach  to  job  series  consolidation  and 
new  classification  procedures  for 
supervisors  and  non-supervisors; 

4.  Pay-banding  and  pay  adjustment 
processes; 

5.  New  hiring  procedures; 

6.  Explanation  of  the  productivity 
gainsharing  program: 

7.  Statistical  process  control  methods 
and  basic  Deming  approach  to  quality 
and  productivity; 

8.  Administration  and  evaluation  of 
the  demonstration  project; 

9.  Procedures  for  converting  out  of  the 
project. 

Special  training  in  statistical  process 
control  methods  will  be  made  available 
to  all  supervisors  and.  ultimately,  all 
employees  who  will  be  involved  in  the 
measurement  processes.  The  general 
project  orientation  briefings  should 
require  a  minimum  of  4  hours  (2  sessions 
of  2  hours  each)  for  each  employee. 
Supervisory  training,  which  will  be  more 
intensive,  should  require  at  least  24 
hours  per  supervisor  and  will  include 
statistical  process  control  and 
participative  management  concepts 
consistent  with  the  Deming  philosophy. 

Post-implementation  training  will  be 
provided  for  new  DS  employees  and  will 
also  focus  on  additional  job  skills 


training  for  the  broader  work  processes    . 
involving  all  DS  employees. 

F.  Project  Duration 

This  demonstration  project  will  be 
conducted  for  a  period  of  5  years  after 
the  date  of  implementation.  If  OPM  or 
the  Air  Force  determines  that  the 
experiment  is  creating  a  substantial 
hardship,  or  is  not  in  the  best  interest  of 
the  public-  the  Federal  Government, 
employees,  or  eligibles,  even  though  the 
experiment  is  being  conducted  properly, 
OPM  or  the  Air  Force  may  jointly  or 
individually  terminate  the  project. 

IV.  Evaluation  Plan 

A  comprehensive  and 
methodologically  rigorous  evaluation 
will  be  carried  out  by  an  external 
contractor  to  assess  the  merits  of  this 
experiment. 

A.  Evaluation  Phases 

Since  the  proposed  demonstration 
project  involves  multiple  changes  in 
more  than  one  area  of  personnel 
management,  careful  evaluation  of  all 
project  phases  will  be  necessary.  These 
will  include  the  following: 

1.  Implementation  evaluation; 

2.  Experimental  evaluation:  and 

3.  Summative  evaluation. 

Implementation  Evaluation 

Once  the  control  sites  have  been 
selected  and  the  evaluation  model  has 
been  finalized,  the  monitoring  of  the 
implementation  phase  begins.  An 
evaluation  of  this  phase  is  necessary  to 
determine  that  the  project  is 
implemented  as  designed  and  that  the 
stated  processes  are  stable  and 
operational.  Following  the  project 
implementation  phase,  a  report  will  be 
issued  by  the  external  evaluation  team 
detailing  all  aspects  of  the 
implementation  and  offering  suggestions 
on  how  to  improve  implementation.  This 
report  will  also  include  an  assessment 
of  project  training.  Any  changes  made  to 
the  design  during  implementation  will 
be  carefally  documented  and  the  design 
revised.  The  report  will  be  submitted  to 
project  officials  and  OPM. 

Experimental  Evaluation 

The  evaluation  of  the  experimental 
phase  will  begin  as  soon  as  the  project 
is  determined  to  be  operational  and 
stable.  Data  collection  initiated  prior  to 
implementation  will  continue  on  a 
periodic  basis,  as  outlined  in  the 
evaluation  model.  Reports  analyzing  the 
effects  of  the  various  interventions  will 
be  issued  by  the  external  evaluator  on 
at  least  an  annual  basis.  These  reports 
win  be  submitted  to  the  Air  Force. 
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including  the  demonstration  project  site, 
and  OPM. 

Summative  Evaluation 

Upon  conclusion  of  the  experimental 
phase  of  the  project,  an  overall 
assessment  of  the  combined  ejects  of 
the  demonstration  project  interventions 
will  be  undertaken.  Impacts  of  specific 
system  changes  will  be  discussed 

^arately  and  in  combination. 

CSOse^and-effect  relationships  will  be 
established  tbsthe  extent  possible,  using 
pre-  and  post-  as  well  as  experimental/ 
control  group  data.  The  e^ectiveness  of 
each  intervention  and  the  project  as  a 
whole  in  meeting  staled  objectives  will 
be  assessed.  Efforts  will  be  made  to 
include  an  assessment  of  unanticipated 
positive,  as  well  as  negative,  effects.  A 
final  project  report  will  be  issued  by  the 
external  evaluator  and  made  available 
to  the  Air  Force,  including  the 
demonstration  project  site,  and  OPM. 

B.  Evaluation  Design 

Overview  and  Rationale 

The  demonstration  project  is  intended 
to  improve  productivity,  organizational 
flexibility,  and  the  quality  of  worklife. 
These  improvements  are  expected  to 
result  from  the  synergistic  effects  of  five 
interventions:  job  series  consolidation; 
pay  banding;  changed  criteria  for 
establishing  supervisory  grades; 
productivity  gainsharing;  and  new  hiring 
procedures. 

An  external  consultant  has  worked 
with  the  Directorates  of  Distribution, 
Personnel,  and  Accounting  and  Finance 
at  the  Sacramento  Air  Logistics  Center 
and  with  the  Office  of  Personnel 
Management  to  design  an  evaluation 


plan  to  measure  the  effects  of  the 
interventions.  The  evaluation  will 
measure  the  extent  to  which 
productivity,  organizational  flexibility, 
and  quality  of  worklife  within  the 
Directorate  of  Distribution  are  improved 
during  the  demonstration.  In  addition, 
the  demonstration's  effects  on  the 
quality  and  timeliness  of  work  will  be 
assessed,  because  productivity 
enhancement  or  cost  reduction  cannot 
be  allowed  to  occur  at  the  expense  of 
degradations  in  quality.  Moreover,  to  the 
extent  that  improvements  in  the  quality 
of  worklife  increase  the  identification  of 
the  workforce  with  directorate  goals,  an 
impetus  to  increase  quality  may  be 
provided. 

Four  other  Air  Logistics  Centers 
throughout  the  country  perform 
functions  similar  to  those  of  the 
Sacramento  Air  Logistics  Center  and, 
collectively,  will  serve  as  a  comparison 
group.  For  the  measures  used  to  assess 
the  impact  of  the  demonstration  project, 
baseline  (pre-demonstration)  levels  for 
Sacramento  and  for  (the  average  of]  the 
four  other  Air  Logistics  Centers  will  be 
established.  During  the  demonstration, 
changes  at  Sacramento  will  be 
compared  with  the  average  change  at 
the  four  other  Air  Logistics  Centers.  This 
demonstration-versus-baseline, 
Sacramento-versus-comparison  group 
framework  will  help  separate  effects  of 
the  demonstration  from  changes  not 
related  to  the  demonstration  project. 

The  combined  interventions  are 
expected  to  improve  quality  of  worklife 
in  many  ways,  for  example,  by 
increasing  job  satisfaction  and  pay 
satisfaction.  Organizational  flexibility 
should  be  improved  by  simplifying  the 

Table  14.— Evaluation  Model 


personnel  system,  increasing  the 
freedom  to  assign  workers  where  they 
are  needed  to  meet  daily  work  demands, 
and  allowing  greater  flexibility  in 
establishing  supervisory  positions. 
Changes  in  quality  of  worklife  and 
organizational  flexibility  will  be 
measured  using  both  survey  and 
nonsurvey  measures.  Data  on  all 
measures  will  be  collected  before  the 
demonstration  and  on  a  regular  basis 
thereafter  to  assess  changes.  Changes 
from  the  baseline  at  Sacramento  will  be 
compared  with  the  average  change 
across  the  comparison  Air  Logistics 
Centers. 

Evaluation  Model 

Because  the  interventions  will  be 
implemented  as  a  set,  the  ejects  of  any 
single  intervention  cannot  be  isolated  as 
though  it  were  implemented  in  the 
absence  of  the  others.  However,  each 
intervention  does  have  expected 
measurable  effects,  although  they  must 
be  taken  in  context  with  the  other 
interventions.  These  measures  cover 
specific  costs,  outputs,  worker  and 
supervisor  attitudes,  factors  such  as 
absenteeism  and  grievance  rates, 
turnover  rates,  and  the  quality  of  work 
within  the  Directorate  of  Distribution. 
The  five  interventions,  their  expected 
effects,  the  measures  that  will  be  used  to 
assess  those  effects,  and  the  data 
sources  for  those  measures  are 
summarized  in  the  evaluation  model 
presented  in  Table  14.  This  model  is  not 
considered  to  be  exhaustive  at  this  point 
and  additions  and  adjustments  may  be 
made  during  the  evaluation  phase. 


Inteivention 


I.  Job  seres  and  grade  consolida- 
tion. 


M.  Pay4>andb)g .. 


HI.    Changed   supervisory   gradng 
criteria. 


Expected  effects 


A.  Simphfied  iot)  dassificatnn  process.. 


B.  Improved  responsiveness  to  worti/mission  re- 
qwremerMs  ttwougti  increased  flexibility  m 
making  assignmenis  to  meet  workload 

C  Expanded  career  and  training  opportunities/iob 
er«ichment 


D  Reduced  need  for  promotions 

E.  Increased  training  cost  (short  term) 
A.  Increased  comparability  o<  pay  lor  GS  and  WQ 
workers. 


B.  lr)creased  pay  satisfaction . 


C.  Possible  pay  inversion.. 


A.  Reduced  disincentive  tor  supervisors  tmeduce 
staff. 


Measures 


1.  Number  of  classification  actions.. 


Hours,  cost  per  classification  action _. _ 

Classification  error  rate 

Number  of  classification  appeals 

Number  and  ^ades  of  personnel  staff  serving  Distribution.. 

Empkiyee  perceptions  o<  classification  process 

Perceived  flexitjility  by  supervisors _ „ 

Skill  base  of  worMorce 


t.  Incidence  of  mutupleskiUs  traimr^.. 


2.  Intrinsic  work  satisfaction 

3.  Satisfaction  mm  career  opporlunitiet 

1.  Number  of  promotiorw 

2.  Satisfaction  WIt^  promotions 

1.  Formal  Irairiing  cost,  hours 

t .  GS  and  WG  salanes  by  experience  level .. 


2.  Crossovers  from  GS  to  WG  and  vice  versa 

3.  Blue/white  coMar  equity _ _ 

1.  Salary  increases  by  experience/classification.... 

2.  Extnnsic  reward  satisfaction 

3.  Pay  satisfaction _ _ 

4.  Perceived  equity  (internal.  extemaQ 

1.  Supervisor  vs.  nonsupervisor  salaries 

2.  Salaries  (or  current  employees  vs  new  hires 

t.  Supervisors'  perceptions  of  grading  criteria 


2.  Supervisors'  willingness  to  recommend  staff  reduction* .. 


Data  sources 


Personrwl  records.  Personnel 
Office  Productfvily  Analysis 
(POPA) 

POPA. 

Personnel  records  audit*. 

Personriel  record*. 

POPA 

Altitude  Survey 

Attitude  Survey 

WFOe. 

WFDB 

Attitude  Survey. 
Attitude  Survey 
Personnel  record*. 
Attitude  Survey 
IVsonnel  records,  WF06. 
WFDB. 


WFDB 

Attifude 

WFDB. 

ARitude 

Attitude 

Attitude 

WFDB 

WFDB. 

Attitude 

Attitude 


Survey. 

Survey. 
Survey. 
Survey 


Survey. 
Sunrey. 
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V  QainshMing-. 


EjifMctod  effocts 


a  tncmamt  dapewlence  o<  pay  levet  on  f*> 
responsMilies 

C.  Strsamlined  (xganizatlonal  structure 

D.  mcreased  Reiibility  lo  assignment  o(  supervi- 
sore. 

A  CapM)*ty  to  vary  size  o*  worttforc*  and  retain 
key  slaMs/personnel. 

B.  DiNerences  in  organizational  oommitment  tor 
career  aixt  norvcaraer  employees. 


C.  Bedueed  cost  o»  ad)ustiog  workforce ... 

A.  Link  bonus  pay  win  organizational  perkirmance 


A.  Improved  proructwity. 


B.  Improved/maiMained  quality  and  iinielinaM.. 


C.  Improved  abiMy  to  W  vacancies.. 


Measures 


1.  Pay  level  by  responsMlty  lave)  on  new  ctileha.. 


2.  Supervisors'  perceptions  o<  pay  level  determination.. 

1.  Levels  o»  supervision .'._- - 

2.  Supeivisor/sutwfdinate  ratio* - 

1   Perceptions  ol  management _ 


1.  Variability  in  sae  of  worklorxM  l>y  skill 

2.  Staffing  level:  ratios  of  career  to  noncareer  employees.. 
1.  Organizational  mvolvemortt „ 


2.  Turnover  intention - 

1  Turnover  by  career  category _ 

4.  Internal  migration  to  other  diiectorates  by  career  cMagory.. 

1.  Cost  ot  workforce  ledoction  (it  RIF) 

1.  Cost  savings  and  ganshares  paid  (dollar  value) _».. 


2.  Productivity  index;  Earned/actual  tiours - 

3.  Perceived  Ink  between  organizational  performance  and  bonus 

pay 

1.  Production  levels  and  cost  savings - _ ~ 


2.  Effectwerwss.  validity  of  SPC  measures - 

3.  Supervisors'  perceptions  of  abikly  to  meet  worldoad  changes.. 

4.  Performance  during  surge  periods  arid  exerosaa. 

1.  QualHy  and  timeliness  rate* 


Data  source* 


O.  Reduced  turnover 


E.  Improved  organizational  dimale.. 


F.  tncreased  |0b  satisfaction 


J_ 


G.  kiaeased  Personnel  Office  support.. 
H.  Improved  Superva 


2.  00  activities - 

1.  lumber  of  auttwnzalions  vs.  assignment*.. 

2.  Cost  per  hire - — 

3.  Numtier  of  appkcaVon* 

4.  Acceptance  rale 

1.  Tumousf  by  organization.  sMI.  pay  level,  reason.... 

2.  Apptcanons  tor  transfer  to  outside  organizations.... 

3.  Turnover  intention _ 

3.  Turnover  miention „ - — - 

4.  Exit  interviews - — 

1.  Organizational  dimate/irtvolvemenl 

2  Grievances/ ULPs —_..__. 

3.  Organizational  influence - «»... 

4.  Uniorvmanagement  relation* ~ — -.-_ - 

5.  Group  tunctKHimg/teamwork 

6.  Absenteeism/ leava  rates  by  type - 

7.  Adverse  fKtions — 

1.  Job  satisfaction ». 

Z.  Ext'insic  reward  satisfaclkin 

3.  Intrinsic  reward  satisfaction _ -.. 

1.  Employee  perceptions - 

2.  Personnel  office  productivity 

1.  Satisfaction  with  supervision 


WFDB  dasailication  aiidits. 

Attaud*  Swvey. 
WPOB. 
WFCe. 
Attitude  Survey. 

WFOe. 

WfDB. 
Atmude  Sunrey. 

Altilude  Survey. 

WFOe. 

WFOe 

WFOe.  POPA. 

External  costs  savings  analy- 
sis. Accounting  Directorate 
(AC)  raat  savings. 

ACdMa. 

Attitude  Survey. 

Extamal  and  AC  analyses  of 

cost  and  production. 
SPC  data.  Attitude  Survey 
Attitude  Survey. 
Oislnbution  records. 
External   analysis  of   quality/ 

timeliness  data  from  (3uallty 

and  Management. 
QC  records. 
Personnel  recortl*. 
Personnel  records.  POPA 
Personnel  records. 
Personnel  records. 
WFDB. 

Personnel  records. 
Altitude  Survey. 
Aniude  Survey. 
Structured  Interviews. 
Attitude  Sunrey 
Personnel  records. 
Attitude  Sunrey 
Attitude  Survey. 
Attitude  Survey. 
Personnel  records. 
Personnel  records. 
Attitude  Sirvey. 
Altitude  Survey. 
Attitude  Survey 
Attitude  Survey 
POPA. 
Altitude  Survey. 


Methods.  Measures,  and  Data  Sources 

The  following  is  an  overview  of  the 
methods,  measures,  and  data  sources 
IhHt  will  be  used  in  the  evaluation: 

Cost  Savings.  The  cost  savings 
evaluation  method  will  compare  labor 
operating  costs  at  the  Sacramento 
Directorate  of  Distribution  before  and 
during  the  demonstration  with  the 
average  costs  for  Directorates  of 
Distribution  at  the  other  four  Air 
Logistics  Centers  (combined).  The  chief 
method  of  analysis  will  be  multivariate 
regression.  This  method  will 
complement  the  average-cost 
calculations  that  will  be  undertaken  by 
Sacramento  to  determine  the 
gainsharing  pool,  and  will  also  be  based 
on  production  and  cost  data  provided  by 
the  Directorates  of  Distribution  and 
Accounting  and  Finance.  In  discussing 
the  proposed  cost  evaluation  analysis,  it 
is  usefiil  to  contrast  the  multivariate 
evaluation  approach  with  the  average- 
cost  approach  used  to  determine 
productivity  gainsharing  funds. 


The  average-cost  approach  provides  a 
timely  estimate  of  labor  cost  savings  of 
the  Directorate  of  Distribution. 
Specifically,  if  decomposes  the  change 
in  cost  from  one  period  to  the  next  into  a 
change  in  efficiency  (the  number  of 
actual  hours  required  to  accomplish  a 
workload)  and  a  change  in  wage  rate 
per  actual  hour.  Thus,  the  method  offers 
a  straight-forward  means  of  tracking  the 
trends  in  cost  before  and  during  the 
demonstration,  and  yields  a  readily 
understood  estimate  of  overall  savings 
in  labor  cost.  The  approach  applies  to 
Sacramento  as  well  as  the  other  Air 
Logistics  Centers,  facilitating  overall 
cost  comparisons.  It  will  therefore  be 
possible  to  determine  whether,  for 
instance,  costs  were  falling  (or  rising) 
mure  rapidly  at  Sacramento  than  at  the 
other  Air  Logistics  Centers. 

There  are.  however,  several  potential 
shortcomings  of  the  average-cost 
method:  no  explicit  control  for  the 
quality  of  work,  no  explicit  statistical 
test  of  whether  the  estimate  of  cost 
savings  is  significant  or  merely  a 


random  deviation  from  past  cost 
behavior,  and  no  direct  information  on 
the  chief  sources  of  cost  savings  within 
the  organization.  The  multivariate 
approach  addresses  the  deficiencies 
listed  above  by  employing  data  at  the 
cost  center  level,  i.e.,  for  a  branch  or 
section  of  a  branch  within  a  division  of 
the  Directorate  of  Distribution.  Such 
data  can  be  aggregated  to  obtain  a 
Directorate-wide  estimate  comparable 
to  that  provided  by  the  average  cost 
approach.  Like  the  average  cost 
approach,  the  multivariate  approach 
relies  on  available  data  systems  that 
offer  monthly  data.  The  multivariate 
analysis  treats  the  cost  center  as  the 
basic  unit  of  observation  and  regresses 
its  labor  costs  (cost  of  actual  hours)  on  a 
set  of  explanatory  variables.  The  latter 
include  the  cost  center's  own  workload 
(as  reflected  by  earned  hours),  the 
workload  of  related  cost  centers  that 
interact  with  the  cost  center,  and 
measures  of  the  quality  of  work.  Costs 
will  be  adjusted  for  nominal  changes  so 


that  the  regression  shows  the 
relationships  between  real  labor  cost, 
workload,  and  quality.  The  adjustment 
is  similar  in  nature  to  the  part  of  the 
average-cost  computation  that  adjusts 
for  the  change  in  the  hourly  wage  rate. 

The  multivariate  cost  analysis  will 
estimate  cost  equations  by  cost  center 
during  the  baseline  period  and  during 
the  demonstration  period.  Statistical 
tests  will  show  whether,  as  the 
demonstration  progresses,  the  real  cost 
of  performing  a  given  level  of  work  at  a 
given  level  of  quality  declines 
significantly. 

The  inclusion  of  measures  of  the 
quality  of  work  is  designed  to  control  for 
the  possibility  that  an  observed  decline 
in  cost  came  at  the  expense  of  woric 
quality  or  timeliness.  The  analysis 
prevents  such  declines  from  being 
erroneously  attributed  to  increases  in 
productivity.  Further,  given  that  the 
analysis  will  be  conducted  at  the  cost 
center  level,  the  results  should  give 
direct  insight  into  which  cost  centers 
account  for  most  of  the  overall  cost 
savings.  The  possibility  of  additional 
decomposition  by  \^ork-load  factors  will 
be  examined  in  the  cost  analysis,  and 
may  help  pinpoint  the  sources  of  savings 
within  cost  centers.  The  cost  savings 
analysis  will  br  expanded  periodically 
(at  least  annually)  to  examine  changes 
in  nonlabor  costs,  e.g.,  the  cost  of 
supplies,  equipment,  services,  awards, 
travel,  benefits,  and  facilities  and 
related  support.  Finally,  because  the 
analysis  will  be  done  both  for 
Sacramento  cost  centers  and  those  of 
the  other  Air  Logistics  Centers,  it  will  be 
possible  to  judge  whether  the  other  Air 
Logistics  Centers  experience  a  similar 
pattern  of  improvements  in  efficiency  in 
handling  thsir  workloads. 

Changes  in  Organizational  Flexibility 
and  the  Quality  of  WorkJife.  The 
demonstration  is  designed  to  increase 
the  flexibility  of  the  Directorates  of 
Distribution  and  Personnel  in  defining 
job  duties,  making  personnel 
assignments,  and  providing  expanded 
training  that  will  allow  Distribution  and 
Personnel  to  be  more  effective  in 
meeting  workload  requirements  and 
reducing  costs.  Changes  in  operating 
costs  at  the  Directorate  of  Distribution 


will  be  measured  using  the  methods 
described  above.  Changes  in  workload 
and  related  costs  among  the  personnel 
employees  serving  the  Directorate  of 
Distribution  will  be  measured  through 
audits  of  personnel  records  and  a 
special  assessment  instrument  currently 
being  developed  and  tested  by  the 
Office  of  Personnel  Management,  the 
Personnel  Office  Productivity  Analysis 
(POPA).  Personnel  records  and  results 
from  the  POPA  will  also  be  used  to 
provide  indicators  of  flexibility  within 
the  Directorate  of  Distribution,  such  as 
personnel  details  and  loans. 

In  order  to  track  the  progress  of  all 
demonstration  project  interventions,  a 
diagnostic  attitude  survey  will  be  used. 
The  survey  will  be  administered  prior  to 
project  implementation  and  annually 
thereafter  to  DS  employees  in 
Sacramento  and  at  the  comparison  sites. 
In  addition  to  items  unique  to  PACER 
SHARE,  the  survey  includes  items  used 
by  0PM  in  other  demonstration  projects 
and  covers  a  range  of  quality  of  worklife 
issues,  such  as  job  satisfaction,  pay 
satisfaction,  organizational  involvement, 
motivation,  and  supervision.  Most  of  the 
items  consist  of  brief  statements 
followed  by  a  5-point  Likert-type  scale 
indicating  ftvel  of  agreement  with  the 
items.  Appendix  C  includes  a  sampling 
of  the  items  to  be  included  in  the  survey. 

Changes  in  the  quality  of  worklife  will 
also  be  measured  using  non-survey,  or 
unobtrusivi^  measures  derived  from 
information  contained  in  the  records 
and  computerized  data  base  maintained 
by  the  Directorates  of  Personnel  and 
Accounting  and  Finance.  Such  measures 
will  include  job  applications  to  work  in 
DS,  applications  for  transfers  from  DS, 
grievances,  turnover,  absenteeism,  and 
adverse  actions,  among  others.  The  data 
base  also  includes  demographics  of  the 
DS  workforce,  the  skill  base  of  the 
workforce,  supervisor-subordinate 
ratios,  and  layoffs  and  recalls. 

Quality  and  Timeliness  of  Work.  The 
quality  and  timeliness  of  work  will  be 
measured  using  data  provided  by  the 
Quality  and  Management  Divisions  of 
the  Directorate  of  Distribution.  The 
analysis  will  focus  on  Air  Force 
Logistics  Command-directed  indicators. 
This  procedure  guarantees  that 


comparable  measures  will  be  available 
for  all  five  Air  Logistics  Centers.  The 
measures  cover  depot  supply  functions, 
such  as  control  of  recoverable  assets, 
effectiveness  of  bench  stock  operation 
accuracy  of  local  purchase  documents 
and  compliance  with  quality  control, 
inspection,  and  administration 
programs;  material  processing  functions, 
such  as  counts  of  controlled  items, 
effectiveness  of  processing  receipts  for 
storage  or  issue,  accuracy  of  receiving  in 
establishing  tailgate  dates,  accuracy  of 
central  material  locator  records, 
accuracy  of  file  maintenance,  accuracy 
of  stock  selection  for  shipment,  accuracy 
of  stocklist  change  actions,  and 
adequacy  of  material  protection  from 
damage  or  security  compromise; 
transportation  functions,  such  as 
effectiveness  of  paqfcaging  for 
preservation  or  shipment,  compatibility 
of  shipment  records,  and  adequacy  of  in- 
checking  of  cargo  and  documents; 
reports  of  discrepancies  by  ofTbase 
activities;  alerts  to  identify  defective 
assets  and  movements  into  or  out  of 
suspended  asset  codes;  compliance  with 
monthly  issue,  shipment,  and  stock 
goals,  such  as  processing  for  shipment 
within  standards,  depot  supply  stock 
rates,  bench  stock  support,  aircraft  Non- 
Mission  Capable-Supply  (NMCS)  rate, 
denial  rate,  and  returns  to  maintenance: 
and  inventory  accuracy  goals,  such  as 
percentage  of  Federal  Stock  Class 
reconciliation,  inventory  research 
effectiveness  and  timeUness,  and  the 
gross  inventory  dollar  adjustment.  The 
error  rates  on  many  of  these  individual 
indicators  are  very  small.  As  a  result, 
and  to  present  a  more  coherent  picture 
of  changes,  the  types  of  individual 
indicators  listed  in  this  paragraph  will 
be  combined  to  form  six  to  ten  aggregate 
measures  of  quality  and  timeliness.  The 
aggregate  measures  will  provide  the 
input  for  the  assessment  of  quality  and 
timeliness  of  work. 

Data  Collection  and  Analysis  Plan 

The  data  collection  instruments/data 
bases,  major  areas  covered  by  each 
instrument/data  base,  schedule  for  data 
collection  and  source  for  each 
instrument/data  base  are  summarized  in 
Table  15. 


Table  1 5.— Data  Collection  and  Analysis  Plan 

Area  of  Analysis 

mstnjment/Melhod/Data  Base 

Data  Collector 

XoNection  Schedule 

Sari'iple/Saurce 

Changes  in  jnoductivity . 

Directorate  ol  Aooountint  and 
Finance,  Directorate  of  Distri- 
bution. 

External    evaluator,    Directorate 
of     Distribution,     and    union 
tAFQE)  staff. 

Baseline:  Mortfily  during  dam 
onsuatioa   . 

Baseline:  Annually  during  dem- 
onstration. 

Existing  Accounting  and  Finance  and  Dlstr«ulion 
automated  data  bases  on  costs  and  production/ 
Available  lor  Sacramento  Air  Logetics' Center  and 
comparison  sites. 

Dislntnjiion  employees/Sacramonio:  large  aubsampla 
of  nonsupervisors  m  DwUibulion.  most  or  ad  Super- 
visors Comparison  sites:  25-33  percent  of  sample 
sues  at  Saoamanio. 

Organizational     flexibility     ar:d 

DiagrH»tic  Attitude  Survey 

quality  of  worltlifa. 
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Table  15.— Data  Collection  ano  Analysis  Plan— Continued 


Ouatty  and  Imeliness  oi  worti 
in  Dracwrale  o*  Ostnbution. 


lnMiumenl/Metl«d/D«ta  Basa 


Personnel    Oflica    Productivity 
Analyss  (POPm. 

Persortnel  record*  _.^ 


Wtortitoroa  Data  Base  (WFDB) .. 


Quafity/limewies*  analysis.. 


Oala  Collector 


Directorate  o(  Personnel 
Oirectorale  ol  Personnel 

Directorate  ol  Personnel 


OuaMy   Management   Omeion* 
in  Directorate  ol  Distnbulion. 


Colleclion  Schedule 


Baselina:  Quarterly  dunng  dem- 
onstration. 

Baseline:     Continuous     dunng 
demonstration. 


Baseline:  Quarterly  during  dem- 
onstration. 


Baseline:   Mor«IMy  to  quarterly 
dunng  demonstration. 


Sample'Source 


Ml  Directorate  ol  Personnel  employees  servicing  Dis- 
Iributien/Sacramento  Comparison:  Ogden.  other  Aii 
Logistics  Center  H  H  can  lie  arranged. 

Exisbng  automated  and  manual  record  systems  per- 
taining to  Distribution/Aulomated  records  availatile 
ior  Sacramento  and  comparison  sites  Manual 
record  tatMlation  may  be  limited  to  Sacramento  and 
Ogden. 

Enisling  automated  Personnel  records  tor  dviiian  em- 
ployees 0*  Directorate  ol  Oislnbution.  with  additional 
data/Available  at  Sacramento  and  comparison 
sites. 

Existing  automated  Distribution  data  on  tuorli  quality 
and  timeliness  and  authorized  audits  undertaken  by 
Distribution/ Available  at  Sacramento  and  compari- 
son sites. 


Analyses 

Each  of  the  analyses  described  below 
will  assess  changes  occurring  at  the 
Sacramento  Air  Logistics  Center  during 
the  demonstration  as  compared  to  the 
baseline  period  (i.e.,  pre-demonstration 
period),  and  will  compare  the  extent  of 
such  changes  with  those  occurring  at  the 
comparison  Air  Logistics  Centers  (taken 
as  a  group]  during  the  same  time  period. 
This  analytical  framework  distinguishes 
changes  that  occur  uniquely  at 
Sacramento  from  other  systemic 
changes  occurring  throughout  the  Air 
Force  Logistics  Command.  Following  is 
an  overview  of  the  analyses  that  will  be 
conducted: 

Cost  Savings.  The  cost  savings 
analysis  will  regress  the  labor  cost  (i.e., 
actual  hours  charged)  for  individual  cost 
centers  on  indicators  of  the  Center's 
workload,  including  earned  hours 
(derived  from  production  counts), 
quaUty/timeliness  measures,  and  other 
factors.  During  the  demonstration,  the 
equations  will  be  applied  on  a  quarterly 
basis  as  a  corroborative  analysis  to  the 
Directorate  of  Accounting  and  Finance 
analysis  for  determination  of 
gainsharing.  The  cost  equations  will  be 
reestimated  annually  to  help  determine 
the  source  of  cost  savings  and  determine 
their  statistical  signiHcance.  by 
comparing  the  new  regression 
coefficients  with  those  derived  in  the 
baseline  analysis  and  by  comparing 
changes  at  Sacramento  with  those  at  the 
comparison  Air  Logistics  Centers.  Given 
the  limited  (i.e..  monthly)  data  available 
and  the  time  required  for  maturation  of 
the  interventions,  trends  in  costs  may 
require  more  than  1  year  before  they 
reach  statistical  significance.  Further 
decomposition  by  workload  factors  (i.e., 
type  of  work)  within  cost  centers  will  be 
attempted  to  help  identify  the  sources  of 
any  changes  in  costs.  In  addition. 
dianges  in  non-labor  costs  will  be 
investigated  annually. 

Organizational  Flexibility  and 
Quality  of  Worklife.  The  analytical 


framework  applied  to  the  majority  of 
results  to  assess  changes  in 
organizational  flexibility  and  quality  of 
worklife  under  the  demonstration  will 
consist  of  a  multivariate  analysis  of 
covariance  approach.  This  framework 
provides  the  means  to  determine  the 
statistical  significance  of  three  types  of 
effects:  changes  in  organizational 
flexibility  and  quality  of  worklife  within 
the  Directorates  of  distribution  at  the 
five  Air  Logistics  Centers  during  the 
demonstration  period;  differences 
between  Sacramento  and  the 
(collective)  comparison  sites;  and  the 
extent  to  which  changes  at  Sacramento 
during  the  demonstration,  as  compared 
to  the  baseline  period,  differ  from 
changes  at  the  comparison  sites  during 
the  demonstration.  For  nonsurvey 
measures,  the  analysis  of  covariance 
framework  will  be  applied  to  the 
observed  rate  for  most  individual 
measures.  For  example,  it  would  be 
applied  to  the  number  of  job 
classification  actions,  number  of 
grievances,  monthly  rate  of  absenteeism, 
rate  of  turnover,  and  so  forth.  Actions  or 
behaviors  that  occur  too  infrequently  pr 
that  cannot  be  measured  routinely  will 
not  be  evaluated  in  this  framework.  In 
such  cases,  tests  of  the  difference  in 
proportions  between  Sacramento  and 
the  comparison  Air  Logistics  Centers  or 
other  similar  techniques  will  be  applied. 

For  survey  measures,  there  will  be  a 
greater  variety  of  analyses  applied. 
Significance  tests  of  changes  in  the 
mean  response  to  key  items  will  be 
performed  using  analyses  of  variance 
and  covariance.  In  addition,  many  of  the 
individual  items  in  the  attitude  survey 
will  be  combined  into  more  broadly 
defmed  scales,  based  both  on  prior 
analyses  of  similar  items  and  on  the 
results  of  factor  analyses  that  will  be 
performed.  The  broad  scales  will  ''over 
areas  such  as  intrinsic  work 
satisfaction,  organizational  climate,  and 
adequacy  of  supervision.  Finally,  inter- 
relationships among  responses  on  the 


attitudinal  scales  will  be  investigated 
using  multiple  regression  techniques. 
Changes  over  time  in  these  relationships 
or  differences  in  the  relationships  found 
at  Sacramento  and  the  comparison  sites 
will  be  investigated. 

Quality  and  Timeliness  of  Work. 
Most  individual  indicators  of  quality 
will  be  combined  into  broad  indexes, 
based  on  information  provided  by  the 
Quality  Division  at  the  Directorate  of 
Distribution.  The  mean  error  rate  or 
total  number  of  errors  will  then  be 
computed  for  the  index.  In  some  cases, 
this  may  involve  weighting  of  the 
individual  indicators  .comprising  the 
index  to  reflect  their  importance.  When 
possible,  results  for  each  index  will  be 
analyzed  using  the  multivariate  analysis 
of  covariance  framework  described  in 
the  previous  section.  In  instances  where 
the  number  of  observations  is  too  small 
to  permit  such  analysis,  tests  for 
differences  in  the  proportion  of  errors  at 
Sacramento  versus  the  comparison  sites 
or  other  similar  techniques  will  be 
applied.  Indicators  of  quality  and 
timeliness  in  meeting  monthly  issue  of 
shipment  goals  and  inventory  accuracy 
goals  need  not  be  combined  into  more 
broadly  deHned  indexes.  In  these  areas, 
rates  for  the  individual  indicators  will 
be  computed  and  changes  in  quality/ 
timeliness  will  be  evaluated  using  the 
analysis  of  covariance  framework. 
Changes  in  quality  and  timeliness  will 
be  formally  evaluated  on  an  annual 
basis. 

V.  Waivers  of  Law  and  Regulation 

Waivers  of  provisions  of  law  and 
regulation  will  be  required  to  conduct 
the  demonstration  project.  Additional 
waivers  may  be  required  because  of 
laws  passed  or  rules  and  regulations 
established  during  the  course  of  the 
project.  Table  16  lists  the  necessary 
waivers. 
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Table  16.— Waivers  of  Law  and 
Regulation  » 


Title  5.  UNITED  STATES  CODE 

Section  3502 

Order  of  retention,  [only  as  it  applies  to 
employees  under  demonstration  on-call 
(DOC)  program) 
Chapter  43 

Performance  appraisal  (less  subchapter  11) 
Chapter  45 

Incentive  awards 
Section  5101  (1)(B)  and  (2) 

Classirication 
Section  5102(a)  (4)«(5) 

Definition  of  class  or  class  of  positions  and 
grade 
Section  5104 

Basis  for  grading  positions,  [except  for 
position  classification  appeals  to  OPM] 
Section  5105(c) 

Standards  for  classifying  positions 
Section  5106  (a}&(b) 

Basis  for  classifying  positions 
Section  5107 

Classification  of  positions 
Section  5110 

Review  of  classification  of  positions 
Section  5111 

Revocation  and  restoration  of  authority  to 
classify  positions 
Section  5113 

Classification  records 
Section  5331  thru  5338 

GS  pay  rates  and  step  increases 
Section  5341(3) 

Prevailing  rates,  policy 
Section  5342 

Prevaihng  rate  definitions,  application 
Section  5343  (a)(4)  &  (e) 

Prevailing  rate  determinations;  wage 
schedules 
Section  5346  (a)  &  (b) 

job  grading  system 
Chapter  54 

Performance  Management  and  Recognition 
System 
Section  5595 

Severance  pay,  [only  as  it  applies  to  DOC 
employees] 

Title  5,  CODE  OF  FEDERAL  REGULATIONS 

Section  2.2 

Appointments  [only  as  it  applies  to  DOC 
employees] 
Section  210.102 

Definitions 
Section  230.201 

Standards  and  requirements  for  agency 
personnel  actions 
Section  300,  subpart  F 

Time-in-grade  restrictions 
Section  315.201  (a)  &  (b) 

Service  requirement  for  career  tenure 
Part  335 

Promotion  and  internal  placement 
Section  340.402 

Appropriate  use  ^of  on-(:aIl  employment] 
Section  351.201 

Use  of  Regulations  (only  as  it  applies  to 
DOC  employees] 
Section  351.202 

Coverage  [only  as  it  applies  to  DOC 
employees] 


44807 


Section  351.203 

Reduction  in  force  (RIF)  definitions 
Section  351.401 

Determining  RIF  retention  standing 
Section  351.402(b) 

Competitive  area  (RIF) 
Section  351.403 

Competitive  level  (RIF) 
Section  351.404 
Retention  register  for  RIF  [only  as  it  applies 
to  DOC  employees] 
Section  351.501 
Order  of  RIF  retention  [only  as  it  applies  to 
DOC  employees] 
Section  351.503 
Length  of  service  (in  RIF)  [only  as  it  applies 
to  DOC  employees) 
Section  351.504 

Credit  for  performance  (in  RIF) 
Section  351.603 
Actions  subsequent  to  release  from 
competitive  level  (in  RIF)  [only  as  it 
applies  to  DOC  employees] 
Section  351,  Subpart  G 
RIF  assignment  rights 
Section  351.  Subpart  H 
Notice  to  employees  of  RIF  [only  as  it 
applies  to  DOC  employees] 
Section  351.1004 
Duration  of  eligibility  (RIF  reemployment 
priority)  [only  as  it  applies  to  DOC 
employees] 
Part  430 

Performance  Management 
Part  432 
Reduction  in  grade  and  removal  based  on 
unacceptable  performance 
Part  511,  Subpart  B 
Classification  Coverage  of  the  General 
Schedule 
Part  531 

Pay  under  the  General  Schedule 
Section  532.203 
Structure  of  regular  wage  schedule 
(prevailing  rate) 
Section  532.401 
Pay  administration,  definitions  (prevailing 
rate) 
Section  532.403 

New  appointment  (prevailing  rate) 
Section  532.407 

Promotion  (prevailing  rate) 
Section  532.417 

Within-grade  increases  (prevailing  rate) 
Section  532.601 

]ob  grading  system  (prevailing  rate) 
Part  540 
Performance  Management  and  Recognition 
System 
Part  550  Subpart  G 
Severance  pay  [only  as  it  applies  to  DOC 
employees] 


'  Waiver  required  only  to  the  extent  that 
the  project  conflicts  with  pertinent  provisions 
of  law  and  regulation. 

In  addition,  OPM  position 
classification  issuances  and  OPM 
Handbooks  X-lia  and  X-118C  will  not 
be  applied  to  project  positions  since 
new  standards.have  been  designed 
specifically  for  the  project. 


VI.  Costs 

The  costs  associated  with  the  project 
will  be  borne  by  the  Air  Force  and  the 
participating  Directorate  of  Distribution, 
with  fuiiding  provided  out  of  normal 
administrative  overhead  and  training 
funds.  Major  costs  to  date  have  been  for 
project  development,  and  future  costs 
will  be  for  training,  implementation  and 
evaluation.  The  total  cost  of  the  project 
for  the  5-year  period  is  estimated  to  be 
$2,987,627  (in  fiscal  year  1987  dollars). 
Table  17  summarizes  development  costs 
to  date  and  includes  estimates  of  future 
project  costs.  Government  savings  are 
projected  to  amortize  total  project  costs 
in  the  first  1  to  2  years  of  the  project. 

Table  17. — Summary  of  Demonstration 
Project  Costs 


Project  development  ((an.  1983 — 

Oct.  1987) $2,107,861 

Implementation  • „....    1.358,627 

Training  • 54.000 

External  evaluation  *   (FY  1988- 

FY1993) „ 1,575,000 

Total  project  cost 5,095,488 

'  Beginning  with  FY  1988. 

APPENDICES 

Appendix  A — Pay  Band  Transition  Point 
Computations 

Within  all  of  the  DH  pay  bands  and 
within  the  DW-1  through  DW-3/DX-2 
pay  bands,  there  will  be  two  rates  of 
pay  progression.  Progression  through 
these  bands  will  be  more  rapid  for  the 
lower  range  of  the  band  and  slower  for 
the  upper  range  of  the  band.  The  point  in 
the  band  at  which  the  slower  rate  of 
progression  will  be  applicable  is  called 
the  "transition  point."  This  appendix 
describes  the  computation  of  the 
transition  point  for  each  pay  band. 

Computation  of  the  transition  points 
for  DW  and  DX  pay  bands  is  based  on 
the  average  rate  of  pay  employees 
"would  have"  received  under  the  GS 
system,  in  each  grade  covered  by  the 
band,  had  they  remained  in  the  same 
grade  for  25  years.  Computation  of  the 
transition  points  for  DH  pay  bands  is 
based  on  the  average  rate  of  pay 
employees  "would  have"  received  under 
the  WG  system,  in  each  grade  covered 
by  the  band,  had  they  remained  in  the 
same  grade  for  12  years. 

Under  the  GS  system,  an  individual 
takes  18  years  to  progress  from  the 
bottom  of  a  grade  (step  1)  to  the  top  of 
the  grade  (step  ID).  If  an  individual  were 
to  slay  in  the  same  grade  for  25  years 
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(the  time  it  will  take  for  a  US  employee 
to  progress  from  the  bottom  of  u  pay 
band  to  the  top  of  the  pay  band),  thyl 
individual  would  follow  the  pay 
progression  pattern  illustrated  in  TnbU- 
A-1. 

Table  \-\.—TKetity-Five  Ynir  Pay  f'n.' 
grvsaion  for  an  Emphypt-  lUtdct  the 
GS  System 


Table  \-A.— Twenty- Five  Year  IHty  Pw 
gression  for  an  Employee  Under  the 
GS  Systf.m — Continued 

t'oy  roir 


Year 
0.. 
1- 


2 

3 — 
4.._- 
5 — 


..  Slept 
...  Stt;p  2 
...  Step  S 
..  Step  4 
...  Step  4 
...  Step  5 


6 SUp  5 

7 - Step  6 

8. Step  e 


Step  7 

„  .  Step  7 

Step  7 

_ Step  8 

.„ Step  S 

Step  6 

Steps 

Step  9 

Step  9 

Step  10 

Step  10 

„ Step  to 

21 Step  10 

22 Step  10 

23 %t§p  10 

24 Step  10 

25„...- Step  to 


» 

10 

11 

12 

13 

14 

15 

IB 

17 

18 

19 

20 


The  first  step  in  computing  the 
transition  point  ior  a  DW  pay  band  is  to 
compute  the  25-year  pay  progression  of 
an  employee  in  each  grade  in  the  band 
under  the  current  system.  For  exaniple. 
the  DW-2  pay  band  consists  of  the  GS 
grades  5.  6.  7.  and  8.  To  compute  the 
transition  point  for  the  DW-2  band,  the 
first  step  is  to  compute  the  pay 
progression  that  an  employee  in  each 
grade  covered  by  the  band  would 
experience  over  25  years,  exclusive  of 
comparability  increases.  Table  A-2 
shows  the  25-year  GS  pay  progressions 
for  grades  5  through  8.  based  on  General 
Schedule  rates  effective  January  1987. 


Table  A  2.— 25- Year  Pa/  Progression  for  GS  Graogs  5  Through  8 


Year 


0 

1 ._ 

2 

3 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19..... 
20...„ 
21  ..„. 
22._. 

23 

24 

25 


Grades 


14.622 

15.316 

15,810 

16,304 

16.304 

16.798 

16.798 

17,292 

17.292 

17.786 

17.786 

17,786 

18.280 

18.280 

16.280 

18.774 

18.774 

18.774 

19.268 

19.268 

19.268 

19.268 

19.266 

19.268 

19.268 

19.268 


Ie6 

Grade  7 

Grades 

16.521 

18.358 

20333 

17.072 

18.970 

21,011 

17.623 

19.582 

21.689 

18,174 

20.194 

22.367 

18,174 

20,194 

22,367 

18,725 

20.806 

23.045 

18.725 

20,806 

23,045 

19,276 

21.418 

23,723 

19.276 

21,418 

23.723 

19.827 

22.030 

24.401 

19.827 

22,030 

24.401 

19.827 

22030 

24.401 

20.378 

22,642 

25,079 

20.378 

22.642 

25.079 

20,378 

22,642 

25,079 

20,929 

23,254 

25.757 

20.929 

23.254 

25.757 

20.929 

23,254 

25.757 

21,480 

23.866 

26.435 

21,480 

23,866 

26.435 

21,480 

23,866 

26.435 

21.480 

23.866 

26.435 

21,480 

23,866 

26.435 

21,480 

23.866 

26,435 

21.480 

23,866 

26.435 

21.480 

23.866 

26.435 

The  second  step  in  computing  th^ 
transition  point  for  the  band  is  to 
calculate  the  mean  of  the  25-year 
progression  for  each  grade  in  the  bend. 
The  25-year  pay  progression  mean  is  the 
average  salary  an  employee  would 
receive  over  25  years  in  the  same  GS 
pay  band.  Table  A-3  shows  the  means 
for  the  25-year  progressions  of  the  four 
grades  in  the  DW-2  pay  band. 


Table  A-3  — 25-Year  GS  Pay  Progression 
Means  for  Grades  5  Through  8 


Transition  point: 

.  17,845  + 19.893  +  2.210  3  -f  2.4482 


Grades 

Grades 

Grade  7 

Grades 

17.845 

19393 

22.103 

24.402 

84.323 


21,081 


The  final  step  in  computing  the 
transition  point  is  to  take  the  average  of 
the  25-year  pay  progression  means  for 
all  the  grades  in  the  band.  The  result  of 
this  computation  is  the  transition  point 
for  the  band.  In  the  current  example,  the 
transition  point  is: 


Similar  calculations  are  used  to 
compute  the  transition  points  for  the 
DW-1  through  DW-3/DX-2  pay  bands. 
The  DW-4/DX-3  and  DX-4  pay  bands 
do  not  have  transition  points. 

To  calculate  the  transition  points  for 
the  DH  pay  bands,  the  first  step  is  to 


Federal  Register  /  Vol.  52.  No.  224  /  Friday.  November  20.  1987  /  Notices 


44809 


compute  the  pay  progression  for  an 
employee  in  each  WG  grade  within  the 
pay  band  over  12  years,  the  time  it  will 
take  a  DH  employee  to  progress  through 
a  pay  band.  The  means  of  the  12-year 
progressions,  averaged  over  all  of  the 
WG  grades  in  a  band,  yield  the 
transition  point. 

Appendix  B— Computuig  Annual  Pay 
Adjustment  Factors 

There  will  be  two  different  annual  pay 
adjustment  factors  within  each  DH  pay 
band  and  within  the  DW-1  to  DW-3/ 
DX-2  pay  bands  of  the  proposed  system. 
Within  these  pay  bands,  the  annual  pay 
adjustment  factor  for  the  lower  range  of 
each  band  will  be  greater  than  the  factor 
for  the  upper  range.  This  appendix 
describes  the  steps  that  were  used  to 
compute  the  annual  pay  adjustment 
factors. 

Definitions 

Three  terms  are  essential  to 
understanding  the  annual  pay 
adjustment  factor  computations:  t,  Pt, 
and  r. 

•  t  =  time  (measured  in  years) 

•  P,=Pay  at  time  t,  where  t=0. 1, 2, 3, 4,  .  .  . 
Examples: 

Po=pay  at  year  0  (beginning  of  pay 

progression) 
Pi  =  pay  at  year  1  (after  the  year  1  increase) 
Pn=pay  at  the  end  of  12  years  (after  the 

year  12  increase) 

•  r. 

= annual  pay  adjustment  factor 

=each  year's  pay  increase  as  a  proportion 

of  prior  year's  pay 
=  (P.*.-P.)/P, 

Computations 

The  formula  for  r,  the  annual  pay 
adjustment  factor,  is  based  on  the  ratio 
of  the  pay  rate  at  the  top  of  the  range  to 
the  pay  rate  at  the  bottom  of  the  range. 
For  the  lower  range  of  the  DW-1 
through  DW-3/DX-2  pay  bands,  r  is 
based  on  the  ratio  of  the  pay  rate  after 
the  year  12  increase  (Pu)  to  the 
minimum  pay  for  the  band  (Po). 

The  ratio  Pu/Po  provides  a  measure  of 
the  total  progression  of  pay  over  the  12- 
year  period  during  which  the  same 
annual  pay  adjustment  factor  is  in 
effect.  The  annual  rate  of  progression,  r, 
is  a  function  of  the  total  progression 
over  the  12-year  period.  Because  of  the 
compounding  effect  of  increasing  pay  by 
the  same  rate  each  year,  r  is  a 
logarithmic  function  of  the  ratio  P12/P0. 

After  12  years  of  service,  a  DW 
employee's  pay  is  at  the  top  of  the  lower 
range  of  the  pay  band.  The  employee's 
P12  pay  rate  may  be  represented  in  terms 
of  the  starting  pay  rate,  plus  12 
compounded  increases: 
Pu=P»(l  +  r)" 


Therefore,  the  ratio  of  Pu  to  P©  may  be 
represented  as: 


Po 


which  simpUnes  to: 


P12  =   (1  +  r)" 
Po 


In  order  to  solve  for  r,  it  is  necessary 
to  take  the  natural  logarithm  (In)  of  both 
sides  of  the  equation: 


^"  /Pl2\   =   In    [    (1   +   r)12    J 


(?) 


The  logarithmic  transformation  makes 
it  possible  to  remove  the  exponent  (•*), 
Because  of  the  mathematical  rule: 

ln(x')  =  yln{x) 

the  preceding  equation  is  equivalent  to: 


In 


(a 


12  In   (1  ■♦•  r) 


Both  sides  of  this  equation  may  be 
divided  by  12  to  obtain: 


In  /p 


e) 


In   (1  ■»■  r) 


12 


The  definition  of  a  natural  logarithm 
may  be  used  to  remove  the  ln()  from  the 
right  side  of  the  equation.  The  definition 


is: 


if  ln(x)  =  y,  thene»  =  x 
where  e  =  the  constant  2.71828 

Therefore: 


1  -f  r 


The  final  computational  formula  for  r 
is  obtained  by  subtracting  1  from  both 
sides  of  the  equation: 


-   1 


The  preceding  explanation  is  based 
on  the  computation  of  annual  pay 
adjustment  factors  for  the  lower  range 
of  the  DW-1  through  DW-3/DX-2  pay 
bands.  The  same  logic  has  been  applied 
to  the  other  pay  adjustment  factors, 
resulting  in  the  following  computational 
formulas: 

For  the  upper  range  of  the  DW-1 
through  DW-3/DX-2  bands: 


-   X 


For  the  lower  range  of  the  DH  bands: 


-   1 


For  the  upper  range  of  the  DH  bands: 


'"© 


r     - 


-  1 


4ino 


UM 
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A  Computational  Example 

For  the  lower  range  of  the  DW — 1  pay 
band,  the  following  values  are  pluggsed 
into  the  annual  pay  adjustment  factor 
formula: 

P»=^  $9,619 
P,t  =  $13,542 

To  compute  r,  first  compute  the  ratio: 


Pl2      13,542 


Pq    =    9,619   =   1.4079 


Next,  take  the  natural  log  of  that 
Figure: 


In 


(?). 


In    (1.4079)      »      .3421 


Divide  the  result  by  12: 


In 


e) 


12 


.3421 


12 


.0285 


Now  take  die  exponent  of  e  raised  to 
the  power  of  the  result: 


=      2.7818 


.0285 


1.0289 


P'inally,  subtract  1  from  the  resuH  to 
obtain  n 


1     -     X.0289  -   1 


■      .0289     »     r 


4.  My^pay  is  fair  consklerhig  what 
other  employers  in  this  area  pay. 

5.  During  the  next  year  I  mM  probably 
look  for  a  new  job  outside  this 

^.0285  organization. 

6.  Management  is  flexible  enou^  to 
make  changes  when  necessary. 

7.  Coordinatiofl  ainong  work  groups  is 
good  in  this  organization. 

6.  My  supervisor  encourages 
subordinates  to  partidpate  in  important 
decisions. 

9. 1  have  to  depend  on  work 
performed  by  co-workers  in  order  to  ^et 
the  materials  or  information  I  need  t»do 
my  job. 

10.  Supervisors  here  feel  their  ability 
to  manage  is  restricted  by  unnecessary 
personnel  rules  and  regulations. 

Note. — All  items  have  the  following 
response  scale:  (1)  strongly  disagree  (2) 
disagree  (3)  undecnled  f4)  agree  (5)  strongly 
agree. 


The  annual  pay  adjustment  factor  for 
the  lower  range  of  the  DW-1  pay  band 
is  .0289,  or  2.89%. 

Appendix  C — Sample  of  Items  in 
Diagnostic  Attitude  Survey 

1.  In  general  I  am  satisfied  with  my 
job. 

2.  My  co-workers  encourage  each 
other  to  give  their  best  effort. 

3.  What  happens  to  this  organization 
is  really  important  to  me. 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

(INS  NumtMT  1056-«7) 


Legalization  and  Special  Agricultural 
Worker  Applicants  Assistance; 
Qualified  Designated  Entity  Listing  of 
Outreach  Program 

agency:  Immigration  and  Naturalization 
Service.  Justice. 

action:  Notice.  < 


SUamARV:  The  Immigration  and 
Naturalization  Service  has  certified  977 
qualified  designated  entities  (QDEs)  to 
assist  legalization  and  special 
agricultural  worker  applicants  seeking 
temporary  residence  according  to  the 
provisions  of  the  Immigration  Reform 
and  Control  Act  of  1986,  Pub.  L.  99-60.3, 
published  in  the  Federal  Register  on 
May  1, 1987,  at  52  FR  16190. 

The  QDEs  will  function  under 
cooperative  agreements  with  the  Service 
in  fiscal  years  1987, 1988,  and  1989.  The 
cooperative  agreements  are 
administered  through  the  authoritty  of 
Title  II,  section  201  of  the  Act.       \ 

QDEs  are  defined  as  voluntary 
organizations  and  other  qualified  state, 
local,  community,  farm  labor 
organizations,  associations  of 
agricultural  employers  and  certain 
qualified  persons.  The  QDEs  provide 
information  and  counseling  in  a  risk-free 
environment  to  aliens  applying  for 
temporary  residence.  This  effort  is 
designed  to  encourage  mass 
participation  by  eligible  applicants. 

The  Service  is  publishing  a  list  of  the 
QDEs  certified  as  of  October  16. 1987,  to 
inform  the  general  public  of  the 
availability  of  the  entities.  The  QDEs 
are  separated  by  areas  conforming  to 
the  four  INS  regions.  Note  that  the 
addresses  and  phone  numbers  of  some 
entities  are  subject  to  change,  and 
additional  organizations  are  expected  to 
be  added  to  the  list  throughout  the 
continued  duration  of  the  legalization 
program. 

FOR  FURTHER  INFORMATION  CONTACr. 

E.B.  Duarte,  Jr.,  Director.  Outreach 
Program,  425  Eye  Street.  NW., 
Washington.  DC  20536.  Telephone:  (202) 
633-4123. 

Dated:  November  4. 1987. 
Riclianl  E.  Norton. 

Associate  Commissioner,  Examinalidns. 
Immigration  and  Naturalization  Service. 


Qualified  Designated  Entities — Southern 
Region 

November  3, 1987. 

Alabama 

National  Council  for  the  Church  and  Social 

Action,  701  Church  Street,  Anniston.  AL 

36201,  205/831-2652 
Catholic  Social  Services,  211  South  Catherine 

St.,  »2,  Mobile.  AL  36604,  205/471-1305 

Arkansas 

Catholic  Charities,  2500  N.  Tyler  St..  Utile 
Rock.  AR  72207,  501/664-0340 

Florida 

Farm  Labor  Organizing  Committee,  P.O.  Box 
1855, 119  E.  Bridgers  Ave.,  Aubumdale,  FL 
33823,  813/967-9583 
Martin  Luther  King  Jr.,  Farm  Workers  Fund, 
1000  C  West  Main  Street.  Avon  Park,  FL 
33825.  813/452-0170 
Catholic  Community.  Inc..  1300  South 
Andrews  Ave.,  Fort  Uuderdale,  FL  33316, 
305/522-2513 
Lutheran  Ministries  of  Florida,  Legalization 
Services,  3565  Davie  Blvd.,  Ft.  Lauderdale, 
FL  33312,  305/792-6618 
Lutheran  Immigration  and  Refugee  Services, 
3049  Cleveland  Avenue,  Ste.  270,  Ft.  Myers, 
FL  33901.  813/337-5757 
Agricultural  and  Labor  Program,  Inc.,  1814  N. 
13th  Street.  Ft.  Pierce,  FL  3.3450,  305/464- 
5485 
Martin  Luther  King  Jr.,  Farm  Workers  Fund, 
515  S.  U.S.  Hwy.  1,  P.O.  Box  1267,  Ft. 
Pierce.  FL  34954,  305/466-2889 
Florida  Fruit  &  Vegetable  Assn,  12175  NW. 
98th  Ave..  P.O.  Box  5245,  Hialeah,  FL  33014, 
305/823-1146 
Miami  Dade  County  Community  College, 
North  Campus,  1780  W.  46th  Street. 
Hialeah.  FL  33012,  305/362-7860 
World  Relief,  510  E.  41st  Street,  Hialeah,  FL 

33113, 305/836-6722 
Congress  of  Racial  Equality.  4042  Pembroke 
Road,  Hollywood,  FL  33023,  305/441-1811 
Coalition  of  Florida  Farmworker 
Organizations,  Inc..  20  South  Krome  Ave., 
Homestead,  FL  33030,  305/246-0357 
Coalition  of  Florida  Farmworker 
Organizations,  Inc.,  105  E.  Main  St., 
Immokalee,  FL  33934,  813/657-6107 
Catholic  Center,  Diocese  of  St.  Augustine/ 
lacksonville.  11625  Old  St.  Augustine  Rd.. 
P.O.  Box  24000.  lacksonville,  FL  32241- 
4000,  904/354-3416:  262-3200 
Lutheran  Social  Service  of  Florida, 
Legalization  Program,  134  East  Church 
Street,  lacksonville.  FL  32202.  904/632-0022 
Travelers  Aid  Society  of  Jacksonville.  217  W. 
Church  St.,  Jacksonville,  FL  32202,  904/356- 
0249 
Ayuda  USA.  Inc.,  1111  SW.  8th  Street,  Suite 

203,  Miami.  FL  33130,  305/854-6160 
Catholic  Community  Services,  1603  SW.  8th 

St.,  Miami.  FL  33135,  305/642-5022 
Loyola  Foundation.  Inc..  10375  Coral  Way, 

Miami,  FL  33165.  305/223-3475 
Miami  Dade  County  Community  College. 
South  Campus.  11011  SW.  104th  Street, 
Miami.  FL  33176-3393.  305/347-2345 


National  Council  of  Jewish  Women  (Greater 

Miami  Section),  Rescue  and  Migration 

Service,  4200  Biscayne  Boulevard.  Suite  3E, 

Miami,  FL  33139,  305/576-4747 
National  Leadership  Council  of  Haitian- 
Americans.  Inc.,  P.O.  Box  470887,  9455  NW. 

36th  Ave..  Miami,  FL  33147-0887.  305/754- 

1696 
Nicaraguan  American  Foundation,  Inc.,  961 

NW.  2nd  Street,  Miami,  FL  33128,  305/326- 

7700 
Presiding  Bishop's  Fund,  701  SW.  27th 

Avenue,  Room  710,  Miami,  FL  33135,  305/ 

541-8327 
Private  Immigration  Agency.  7880-B  Biscayne 

Blvd.,  Miami,  FL  33138.  305/751-«212/8217; 

854-4950 
Private  Immigration  Service,  819  SW.  12th 

Ave.,  Miami,  FL  33130,  305/751-8212:  854- 

4950 
Royal  Caribbean  International  Service. 

Georges  T.  Daniel.  187  NW.  54th  St.,  Miami, 

FL  33127,  305/754-4620 
SER-JOBS  For  Progress.  42  NW.  27th  Avenue. 

Suite  421,  Miami,  FL  33125.  305/649-7500 
Southwest  Social  Service  Program,  Inc.,  25 

Tamiami  Blvd.,  Miami,  FL  33144,  305/201- 

6202 
World  Relief,  701  SW.  27th  Avenue,  Suite  710. 

Miami,  FL  33135,  305/541-8320 
Catholic  Charities,  3190  Davis  Blvd.,  Naples, 

FL  33942,  813/774-6483 
Callahan  Communities  Center,  648  W. 

Washington  St.,  P.O.  Box  5219,  Orlando.  FL 

32801,  305/423-7928 
Catholic  Social  Services,  Inc.,  1771  N. 

Semoran  Blvd.,  Orlando,  FL  32807,  305/656- 

0110 
Florida  Fruit  &  Vegetable  Assn.,  4401  E. 

Colonial  Drive,  P.O.  Box  140155,  Orlando. 

FL  32814-0155.  305/894-1351 
Reformation  Lutheran  Church.  BOO  E. 

Michigan  Ave..  Orlando.  FL  33911,  813/337- 

5656 
Diocese  of  Pensacola /Tallahassee,  Catholic 

Social  Services,  Inc.,  218  East  Government 

Street,  P.O.  Box  285,  Pensacola,  FL  32592, 

904/432-4940 

Lutheran  Immigration  and  Refugee  Services, 

Beth-El  Mission,  14th  St.  and  Shell  Point 

Road,  P.O.  Box  1706,  Ruskin,  FL  33570,  813/ 

645-1254 
Florida  Fruit  &  Vegetable  Assn.,  790  NW.  Ist 

Street,  South  Bay,  FL  33493,  305/996-8835 
Robert  J.  Dobbs.  Certified  Social  Worker. 

5107  Central  Avenue,  St.  Petersburg,  FL 

33710, 813/327-7329 
Catholic  Social  Services,  Diocese  of  St. 

Petersburg,  6533  9th  Avenue  North,  St. 

Petersburg.  FL  33710,  813/345-0953 
Lutheran  Ministries  of  Florida,  4015  S. 

Westshore  Blvd..  Tampa.  FL  33611.  813/ 

831-4449 
Catholic  Diocese  Palm  Beach,  Migration  and 

Refugee  Services,  534  Evemia  St.,  West 

Palm  Beach,  FL  33401.  305/833-6533 
Agricultural  and  Labor  Program.  Inc.,  7301 

Lynchburg  Road,  P.O.  Box  3126,  Winter 

Haven.  FL  33881-3126,  l-K)0/282-4198. 

TONE  9563;  813/956-3491 


Georgia 

Catholic  Social  Servicer  680  W.  Pfeachtree 

Street,  Atlanta.  CA  30908.  m)Ba»-7U2 
Latin  American  Association.  Inc,  25«1 

Piedmont  W.  NB..  Sufte  Ml.  Atlanta.  CA 

30324. 404/281-O9W 
World  Relief  (adnmwstratrv-e  office  orrtyl.  P.O 

Box«5271.  AtfBnta.GA  30347.  »24 

ClaJrmont  Road,  Suite  «0.  Oecat-jr.  CA 

3O033L  404/321-aWI2 
Iglesias  De  Dios  Hispana  Oe  Atlanta.  6t7» 

Bufofd  Hwif„  Dorawiip.  GA  3034a  4M/4«t- 

1911;  1783 
TelamoB  CorperirtUHi.  «a5-BOak  Strert. 

Cainesvilk  GA3e.Vn,  4©4VS.'<6-!m4t 
Telamon  Corporation.  2tl  East  l.ibwty  Stmet, 

Ly ens,  GA  30436,  »l  2/.';;i6-;i««4 
Catholic  Diocese  of  S^vaAfMih.  OHu^^  of 

Swcial  Ministry.  St.  John's  Center.  (;rinitMll 

Point  Road.  Savawuilt.  X.\  :n«%i,  mzl2S»- 

2351 
Telamon  Corporatiofi.  WT  S.  Zftij^rtiwtT 

Street.  Statesboro.  C;A  'MMSa  f»12/764-«ifiCi 
Telamon  Corporation.  1012  William  5>tr»;ei. 

Valdosla.  OA  TtOfrl.  <>12/244-4S»20 

Kentucky 

CAthoUc  C>iarit*f«  aTl.ou'8vine,  J<»11  S.  4t1i 
Street  l.n(MHviUfe.  KV  4020«,  ^02/«.'i«-j*26S 

Louisiai'u 

Catholic  Comn)tiniIjr.a(frviC-«!t.  i8M)^ 

Arcadian  I'hniwajr,  P.O.  Box  65(«R.  ttHlon 

Rouge,  LA  70896,  5O4/j46-nfi60 
Catholic  Social  S«*\  icMi,  Mij{rafio«  <Hid 

Refugee  Service*.  1408  Carmel  .Ave. 

LafayetJe.  LA  78501.  3lft/261-553S 
Associated  CatfioUt:  Charities.  6019  fig 

Street  New  Orleans.  LA  nnZA.  504/8M»~ 

2J;37 
Latin  American  Apo.stolate.  iCl  General 

Peirshing  St,  New  Orleans.  LA  nni5.  SM/ 

895-0395 
Travelers  Aid  Society  of  Greater  New 

Orleans.  936  St.  Charies  Avenue.  Suite  20a 

New  Orleans,  LA  70130. 504/525-8728 
Resettlement  Center  oT Central  Louisiana. 

Dioceses  of  Alexandria  and  Shreveport 

525  Main  St..  Apt.  A,  Pinrvifle.  IATt36a 

318/487-0234 

Mississippi 

Diocese  <rfBi»OKi.  Catf«>lic  S»oia1  Services, 
1  SB  Reynoif  Stree*.  BitMt.  MS  »S3S.  «M| 
374-8316 

North  Carolina 

Yadkin  Valley  Economic  Developmefrt 

District  309  iUver  Road.  P.O.  Ba%  3W. 

Boonville.  ftIC  270il,  «wy367-72Sl 
Catholic  Social  Servioes.  1524  E.  Morehead 

St.,  Charlotte,  NC  28207.  704/331-1720 
Episcopal  Migra«4  Ministry,  P.O.  Box  1514. 

Rt.  6  State  Road  1636.  Dunn.  WC  28334.  919/ 

567-6917 
Lutheran  Family  Services.  131  lirtanley 

Avenue.  Greensboro.  NC  27407.  919/855- 

0390 
Telamon  Corporation.  928  Greenville  Hwy. 

P.O.  Box  2530.  Hendersonville.  NC  28793. 

704/692-0593 
Telamon  Corporation.  411  W.  Front  Street 

Lillington.  NC  27546.919/893-2054 
Catholic  Social  Services,  Our  Lady  of 

Gnadakipe,  Chwch  Street.  P.O.  Box  181. 

Newton  Grove,  NC  28.'»e6,«l<»/«21-03SQ: 


Telamon  Corporation,  P.O.  Box  968.  Railroad 

Street.  Rosebora  NC  283S2. 919/525-4021 
Telamon  Corporation.  P.O.  Box  1404, 612 

Raleigh  Road.  Smithfield^NC  27577. 919/ 

934-5295 
Telamon  Corporation,  20S  Broad  Stwet. 

Wilson.  .\C  27891 919/291-1203 

New  Me K  ice 

Catholic  Social  Services.  Archdiocese  of 

Santa  Fe.  801  Mountain  Road.  NF...  P,0. 

B<ix  25405.  Albuquerque,  NM  87125,  508/ 

247-9521 
Southwestern  Union  Conference  of  Seventh 

Day  Adve.^^ists.  5200  N.  Hill  Rd..  NW,. 

Albuquerque,  NM  8710i  505/838-6192 
Casa  Reina/CathoHc  Charities,  217  E.  Wilson 

PO.  Box  807,  Gallup.  NM  87301  505/722- 

W>11:«vM368 
Catholic  Diocese  of  Las  Cruces.  M»5  Alaw.eda. 

Las  Cruces.  NM  88004,  505/523-x^937 
N.M.  Farm  and  Livestock  Bureau.  421  Jk 

Water  Street  las  Cruces,  NM  88001. 5Ktl 

526-5521 
SER-JOBS  For  Progress.  575  Alameda,  Lmm 

Cruces,  .\'M  86004, 50S/524-1946 
Roswell  Immigration  Service  Center.  218  fc 

Albuquer.,  P.O.  Box  2683.  Roswell.  NM 

88201.  505/622-1774 
SER-JOBS  For  Pregress.  1S88  San  Mateo 

Lane,  P.a  Box  247L  Santa  Fe.  NM  875M, 

505/984-1454 

OkUihintHi 

ORO  Development  Corporation.  P.O.  Box  S2. 

Altas.  OK  73521,  406/482-0125 
ORO  Development  Corporation.  609  SW  fl. 

Ave.,  Suite  3.  Lawton,  OK  73501.  405/482- 

0125 
Language  Company.  UBBCrsssCefiter  Drive 

Norman.  OK  73074. 405/384-7170 
Associated  CathoUc  Charities.  Imnigration 

Services.  425  NW  7th  Street,  P.O.  Box  1516. 

Oklahoma  City.  OK  73101. 405/232-9801 
Hispanic  American  Mission  Izic..  1838  NW. 

3rd  St..  Oklahoma  City.  OK  73108.  •405/272- 

0890 
Oklahoma  Hispanic  Cultural  Cenlec  388  SW. 

25th  Street.  Oklahoma  City,  OK  73W9. 408/ 

632-8844 
ORO  Development  Carporatioa,  1194  N. 

Classen  Drive,  Oklahoma  City.  OK  TSIIKi. 

405/272-0396 
Catholic  Diocese  of  Tulsa,  Migration  and 

Refugee  Ser\ice8.  739  North  Denver.  Tulsa. 

OK  7410&  918/585-8167 
Intercultural  Service  Center- YWCA.  5155  E. 

51st  Street  SuUe  200,  Tirisa.  OK  74135- 

7401, 918/664-6606  " 

ORO  Development  Corporation.  8540  East 

21st.  Suite  U  P.O.  Box  4164,  Tulsa.  OK 

74129,  918/838-7987 

Sottth  Carolino 

Telamon  Corporation.  705  Bladen  Street 

Beaufort  SC  29901, 803/524-1688 
Telamon  Corporation.  1804  C  SavanmA 

Hwy.,  Charleston.  SC  29407,  803/766-1545 
Telamon  Corporatioa  1413  Calhoon  Street 

CoIuml>ia.  SC  29211,  803/256-7411 
Telamon  Corporation.  253  E.  Main  St,  P.O. 

Box  5291.  Spartanburg,  SC  29304.  80.1/573- 

8783 

Tennessee 

Catholic  Charities.  69  N.  Cleveland  Stwset 
Memphis. TN  38104.901/722-4700: 4773 


Tempio  Bautista.  1000  South  Cooper  St. 

Memphis.  TN  38104.  901/274-1366 
Catholic  Citarities.  Refugee  Resettlement  30 

White  Bridge  Rd..  NashviHe.  TN  37205.  615/ 

352-3052 

Catholic  Family  Ser\  ices.  1422  S.  Tyler.  Suite 

200.  P.O.  Box  15127.  Amarillo.  TX  79105- 

5127.  806/376-4.571 
Austin  Travis  County  Refugee  Services.  1607 

W.  6Jh  Street.  Austin.  TX  78703,  512/478- 

5S;« 
Cns'o  Vive  for  Immigrants.  7524  N.  Lamar, 

Suite  106-10,  Austin.  TX  78752. 512/453- 

8483  M 

Crc.ss  Cultural  EiWhinent  Center.  1602  B 

Harvey  Street  Austin.  TX  78712.  512/238- 

C-C'88  Cidtural  F.nxtchment  Center.  5903 
Sierra  Leoi-v.  Austia  TX  787SSL  S12/47». 
7M9 
Episcopal  Amnesty  CentcT.  1001  W.  Mary  St.. 

Austin.  TX  78701  512/441-2223 
Rff.'pee  Rights.  500  San  Marcus.  Austin.  TX 

78"'02.  512/478-0100 
SFR  JOBS  For  Progress.  55  North  l-H  35. 

Suite  IOC  Austin.  TX  78702.  512/480-8651 
Christian  Koinonia.  Inc..  AssemMy  of  God, 
■mn  Hickey  Trp^  Rd..  Balch  Springs.  TX 
TSiea  214/557-3620 
Partnerstiip  For  Human  Development 
Catholic  Diocese  of  Beaumont  2825  S.  4tli 
Street.  P.O.  Box  0610.  Beaumont  TX  77706. 
409/832-7994 
Region  V  Education  Center.  2295  Delaware 
Strpet  Beaumont  TX  77703,  409/835-5212 
Friendship  of  Women.  Inc..  1215  Lincoln  St. 

Brownsville.  TX  78520.  512/844-7412 
Grace  Chapel  1114  Richard.  Bryan.  TX  77803. 

409/82.^-0;  19 
fulia  Grimaido  Herrera.  701  N.  Maia  P.O.  Box 

1476.  Bryan.  TX  77803.  409/775-8980;  8981 
Southwestern  Union  Conference  of  Seventh 
Day  Adventist.  77  Budeson  Blvd..  Burleson. 
TX  7602a  817/29.S-0476 
Catholic  Diocese  Of  Austin.  ImnHgratiofi 
Legalization  Senice.  500  Buchanan.  Suite 
B.  P.O.  Box  763.  Burnet  TX  78611,  512/758- 
7760 
SER-JOBS  For  Progress.  Inc..  Family  Learning 
Center.  HS  Equivalency  Program.  709  N. 
3rd  Street  Carrizo  Springs,  TX  78834,  51 2f 
8718-2473 
Catholic  Social  Ser\'ices.  1322  Comanche. 
Corpus  Christi,  TX  78401.  518/884-3958: 
6913 
SER-JOBS  For  Progress.  1201  South  Pont 
Avenue.  Corpus  Christi.  TX  78405.  512/883- 
4333 
St.  Thomas  Episcopal  Church.  4100  Up  River 
Road.  Corpus  Christi.  TX  78408.  512/882- 
4185 
SER-Family  Learning  Center.  203  NE.  Lane. 

Cotulla.  TX  78014.  512/879-3877 
Community  Agency  for  Self  Help.  722  E. 
Crockett  Street  Crystal  City.  TX  78839. 
512/374-2300 
SER-Family  Learning  Center,  400  W.  Nueces 
Street,  P.O.  Box  44a  Crystal  Qty,  TX  78839. 
512/373-3247 
Catholic  Counseling  Services,  Miration  and 
Refugee  Ser\  ices.  3845  Oak  Lawn  Avenue. 
Dallas.  TX  75219.  214/528-8120 
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Centra  De  Amislad.  606  N.  Bishop.  Dallas.  TX 

75208.  214/946-8661 
Christian  Koinonia.  inc..  Centra  de  Fe.  4320 
Texas  Drive.  Dallas,  TX  75211.  214/339- 
6711 
Christian  Koinonia,  Inc.,  Tempio  Calvario, 
1737  Montclaire  Ave..  Dallas.  TX  75208. 
214/946-9305 
Christian  Koinonia.  Inc..  Tempio  Betania,  201 
E.  10th  Street.  Dallas,  TX  75203,  214/942- 
2015 
Northcutt  Immigration  Assistance,  5111 

Capitol.  Dallas.  TX  75206.  214/824-6724 

Northcutt  Immigration  Assistance  Center, 

Mary  King  Memorial  UMC  2602  Kings 

Road,  Dallas,  TX  75219.  214/528-5827 

SER-IOBS  For  Progress,  2.S14  Harry  Mines 

Boulevard,  Dallas,  TX  75201,  214/871-7575 
SER-jOBS  for  Progress.  1355  River  Bend 
Drive.  Dallas,  TX  75247.  214/631-3999 
St.  Matthew's  Episcopal  Church.  5100  Ross 
Avenue,  Dallas.  TX  75206.  214/824-2942 
Jim  Haynes.  470  N.  Monroe  Street.  Eagle 

Pass.  TX  78852-4525,  512/773-6360 
Maria  G.  Limon,  1105  Carthage  Ave..  Eagle 

Pass.  TX  78852.  512/773-0732 
SER-Family  Learning  Center,  1950  Taft  Street. 

Eagle  Pass.  TX  78852,  512/773-6392 
Catholic  Diocese  of  El  Paso,  Migration  and 
Refugee  Services.  1200  North  Mesa,  El 
Paso,  TX  79902.  915/532-3975 
SER-IOBS  For  Progress,  Inc.,  4838  Montana 
Avenue,  El  Paso,  TX  79903,  915/565-4888 
Southwestern  Union  Conference  of  Seventh 
Day  Adventist,  1801  McRae,  El  Paso.  TX 
79925.  505/598-7730 
St.  Christopher's  Episcopal  Church,  300 
Riverside  Drive.  El  Paso,  TX  79915. 915/ 
859-9329 
United  States  Catholic  Conference.  Migration 
and  Refugee  Services.  1200  North  Mesa. 
Suite  201,  El  Paso.  TX  79902.  915/533-3971 
Catholic  Charities,  Diocese  of  Ft.  Worth,  120 
NW.  24th  Street.  Fort  Worth,  TX  76106, 
817/625-9480 
Christian  Koinonia,  Inc..  Tempio  Juan:  316, 
3100  Willing,  Fort  Worth,  TX  76110.  817/ 
927-0379 
Our  Savior  Lutheran  Church,  4301  E. 
Lancaster.  Fort  Worth.  TX  76103.  817/535- 
8170 
San  ]uun  Episcopal  Church.  3725  S.  Adams, 

Fort  Worth,  TX  76110,  817/927-5135 
Tempio  Getsemani.  2224  Ross  and  23rd 

Street,  Fort  Worth.  TX  76106.  817/625-4840 
United  Community  Centers  Inc..  1903  West 
Bowie  Street,  Fort  Worth,  TX  76110.817/ 
332-7332 
World  Relief,  4567  James  Avenue.  Suite  B, 

Fori  Worth.  TX  76115.  817/924-0748 
Chrislidp  Koinonia.  Inc.,  P.O.  Box  51150,  Ft. 
Worth,  TX  76104.  817/489-3701;  444-3062 
Gethsemane  Presbyterian  Church,  1512 
Denver  Ave.,  Ft.  Worth,  TX  76106,  817/624- 
7685:  626-1808 
Temple  Bethel  Assemblies  of  God  Church. 
201  E.  Bewick  St.,  Ft.  Worth,  TX  76110.  817/ 
923-6718:  921-4254 
Tempio  Getsemani.  2224  Ross  Ave..  P.O.  Box 

4559.  Ft.  Worth,  TX  76106.  817/625-9532 
SER-IOBS  For  Progress,  3901  Avenue  M  1/2. 

Galveston.  TX  77550,  409/765-9313 
Christian  Koinonia.  Inc.,  Asemblea  De  Dios. 
1001  Cuero  Street.  Garland,  TX  75046,  214/ 
276-6383 
Agape  Missions.  809  E.  Jackson  St..  P.O.  Box 
3093.  Harliiigen.  TX  78550.  512/428-2854 


Denman  F.  Stanfield.  217  W.  Beck  Avenue. 

Harlingen.  TX  78550,  512/425-7731 
Iglesia  Nueva  Vida.  114>/^  N.  Marshall.  P.O. 
Box  2156,  Henderson.  TX  75652.  214/657- 
1101 
Migrant  Advocacy  Services.  Inc..  101 
Domingo  St.,  P.O.  Box  374,  Hereford,  TX 
79045,  806/364-3570 
Migrant  Advocacy  Services,  Inc.,  100  Bridge 

Street,  Hidalgo,  TX  78557,  512/843-8756 
Association  For  The  Advancement  of 
Mexican  Americans.  Inc.,  204  Clifton, 
Houston.  TX  77001,  713/92&-9491 
Braes  Interfaith  Ministries,  4300  W.  Belfort. 

Houston.  TX  77035,  713/723-2870 
Catholic  Charities  Legalization  Center 
Number  1,  Galveston-Houston  Diocese. 
1305  Quitman,  Houston,  TX  77009,  713/228- 
5200 
Episcopal  Church  of  the  Epiphany,  9600  S. 
Gessner  Street,  Houston,  TX  77071,  713/ 
772-8801 
Episcopal  Church  of  the  Redeema.  4411 
Dallas  Ave..  Houston,  TX  77023,  713/928- 
8125 
Houston  Community  College  System,  Austin/ 
Milby  Campus,  1700  Dumble,  Houston,  TX 
77023,  713/923-7933 
Houston  Community  College  System, 
Camegie-Marshall-Davis  Community 
Education  Center,  1050  Quitman,  Houston, 
TX  77009.  713/236-1410 
Houston  Community  College  System.  22 
Waugh  Drive,  Houston.  TX  77270,  713/868- 
0704 
Houston  Community  College  System,  Welch 
Community  Education  Center,  11544  S. 
Gessner,  Houston.  TX  77071.  713/995-6133 
Immigration  Counseling  Center,  945  Lathrop. 

Houston,  TX  77020,  713/924-6045 
International  Community  Services,  1112 
Kipling  Street,  Houston.  TX  77006.  713/521- 
9083 
Lutheran  Social  Services  of  Texas,  3131  West 
Alabama,  Suite  124,  Houston,  TX  77098, 
713/521-0110 
Private  Immigration  Agency.  Inc..  7038 
Harrisburg  St.,  Houston,  TX  77011.  713/  ' 
928-7038 
Refugee  Service  Alliance,  2808  Caroline 

Street,  Houston.  TX  77004,  713/655-1720 
SER-IOBS  For  Progress,  2150  West  18th 
Street.  Suite  300,  Houston,  TX  77008,  713/ 
868-1144 
Soldier  of  the  Cross,  10526  Dodson  St., 

Houston.  TX  77093,  713/694-3336 
Southwestern  Union  Conference  of  Seventh 
Day  Adventists,  7318  East  Freeway, 
Houston.  TX  77020,  713/681-5651 
St.  Matthew's  Episcopal  Church,  6635  Alder 

St.,  Houston,  TX  77081.  713/667-0775 
St.  Timothy's  Episcopal  Church,  13307 
Granada  St.,  Houston,  TX  77015,  713/451- 
3193 
Temple  Poder  Y  Gozo,  Inc.,  15620  Sellers 

Road,  Houston,  TX  77060.  713/591 -«716- 
Texas  Triangle  Organizing  Committee,  AFL- 
ClO.  Carpenters  Local  213,  2600  Hamilton, 
Houston.  TX  77004,  713/659-7851 
Worid  Relief,  Gethsemane  Baptist  Church. 
1221  Dewey  Street,  Houston,  TX  77015, 
713/759-6827 
World  Relief,  Broadway  Baptist  Church,  7300 
Uwndale,  Houston,  TX  77012,  713/923-  . 
6621 
World  Relief,  2800  San  Jacinto,  Suite  301. 
Houston,  TX  77002,  713/759-6827 


Work)  Relief.  Weslview  Baptist  Mission 
Center,  6711  Long  Point  Rd..  Houston.  TX 
77055.  713/680-0525 
Lampasas  County  Ministerial  Alliance,  P.O. 

Box  611,  Lampasas.  TX  76560,  512/55ft-6131 
Catholic  Social  Services,  402  Corpus  Christi 

Street.  Laredo.  TX  78040.  S12/724-3604 
SER-Family  Learning  Center.  3420  Sanders  ft 
Montgomery.  Laredo.  TX  7804a  512/724- 
9277 
Catholic  Family  Services,  123  North  Avenue 

N,.  Lubbock,  TX  79401.  806/765-5475 
Spanish  Mission  of  First  Baptist  Church  of 
Lufkin,  TX,  106  Bremond  Street,  Lufkin.  TX 
75901,  409/634-3386 
Immigration  Services  Consultant,  1206  Ash 

St.,  McAllen.  TX  78501,  512/631-9807 
Holy  Family  Episcopal  Church,  410  Lincoln 
Street.  McKinney,  TX  75069.  214/542-7774 
Catholic  Diocese  of  San  Angelo.  1203  N.  Big 
Spring.  P.O.  Box  3338.  Midland.  TX  79702, 
915/683-0051 
Permian  Basin.  Lulac  Council  #4434, 1301 
Keith,  P.O.  Box  1421.  Midland.  TX  79702. 
915/683-6152 
Iglesias  Bautista  Christiana  of  Fredonia.  Hill 
Baptist  Church.  1917  South  Fredonia. 
Nacogdoches,  TX  75961.  409/569-8336 
Nacogdoches  Adult  Learning  Center,  Inc., 
P.O.  Box  1840.  2424  North  Pecan  Street, 
Suite  103,  Nacogdoches,  TX  75963.  409/564- 
8789 
Odessa  Basin  Lions  Club.  1013  Cooper  Street. 

Odessa,  TX  79761. 915/332-7581 
Organizacion  De  Servicios  Comuntarios,  1300 
South  Lee,  Odessa,  TX  79761,  915/332-4152 
First  Hispanic  Baptist  Church,  P.O.  Box  1636, 
303  Hufsmilh.  Palestine.  TX  75801,  214/72»- 
3853 
Pasadena  Apostolic  Church,  1037  Joseph 
Street,  Pasadena.  TX  77506,  713/472-4900; 
473-4647;  477-1179 
St.  Peter's  Episcopal  Church,  705  Williams  St„ 

Pasadena.  TX  77506,  713/473-8090 
Partnership  For  Human  Development,  1924- 
26  Procter,  Port  Arthur,  TX  77640.  409/983- 
4586 
Julia  Crimaldo  Herrera,  1640  S.  Chadbourne. 

San  Angelo,  TX  76903,  915/655-5495 
Catholic  Services  For  Immigrants,  2903  W. 
Salinas,  San  Antonio,  TX  78207.  512/432- 
6091 
Diana  Q.  Montoya,  Rt.  12  Box  352-A,  11895 
Donop  Road,  San  Antonio,  TX  78223,  512/ 
633-2651 
LULAC  State  Amnesty  Center,  Pan  American 
League  Homes,  143  N.W.  36th  Street,  San 
Antonio.  TX  78237,  512/435-0172 
San  Antonio  Literacy  Council,  1101  W. 

Woodlawn.  San  Antonio.  TX,  512/732-9711 
Santa  Fe  Episcopal  Church,  1108  Brunswick. 

San  Antonio,  TX  78211,  512/923-0822 
SER-JOBS  For  Progress.  525  Cupples  Road, 

San  Antonio,  TX  78237,  512/434-9491 
Diocese  of  Brownsville,  Catholic  Social 
Service,  400  Nebraska  Street,  P.O.  Box 
1490,  San  Juan,  TX  78589,  512/787-1434 
First  Baptist  Church  Spanish  Mission,  301 
West  Locust,  P.O.  Box  277,  Tyler.  TX  75710. 
214/592-0252 
Iglesia  Nueva  Vida.  719  W.  Bow,  Tyler.  TX 

75702.214/592-3905 
SER-Family  Learning  Center,  525  Geraldine, 
Uvalde.  TX  78801.  512/278-2940 


Office  of  Hispanic  Ministry.  Catholic  Diocese 

of  Victoria.  1505  E.  Mesquite  Lane.  P.O. 

Box  4708,  Victoria,  TX  77903,  512/573-0828 
Grace  Episcopal  rChurch,  701  S.  Missouri  St.. 

WeslHCO,  TX  78596.  512/968-7014 
Immigration  Services  Consultant.  602  F„  Sixth 

Street,  Suite  1.  Weslaco,  TX  78596.  512/ 

968-8484 
Southwestern  Union  Conference  of  Seventh 

Day  Adventists,  1015  S.  Bridge  Avenue. 

Weslaco.  TX  78596.  512/969-3131 
First  Baptist  Church  Wichita  Falls.  1200  9th 

St..  Wichita  Falls,  TX  76301,  817/723-2764 
Christian  Koinonia.  Inc.  Assembly  of  God. 

108  Sharon  Lane.  P.O.  Box  ?473.  Wichita 

Falls.  TX  76304,  817/723-0199 

Qualified  Designated  Entities  Eastern  Region 
November  3. 1987. 

Connecticut 

International  Institute  of  Connecticut.  670 

Clinton  Avenue,  Bridgeport.  CT  06605.  203/ 

336-0141 
Catholic  Charities.  Migration  and  Refugee 

Services,  125  Market  Street,  Hiirtford.  CT 

06103,  203/548-0059 
International  Institute,  274  Broad  Street,  New 

Britain.  CT  06053.  203/225-6906 
International  Institute.  St.  John's  Episcopal 

Church.  Main  and  Grove  St..  Stamford.  CT 

06901.  203/559-0125 

District  of  Columbia 

Association  of  Farmworker  Opportunity 

Programs.  408  Seventh  Street.  SE.. 

Washington.  DC  20003.  202/543-3443 
Ayuda.  Inc..  1736  Columbia  Road.  NW.. 

Washington.  DC  20009.  202/387-4848 
Catholic  Charities.  Archdiocese  of 

Washington,  DC,  1618  Monroe  St.,  NW.. 

Washington.  DC  20010.  202/332-8666 
Catholic  Charities  Outreach.  Spanish 

Catholic  Center,  2700  27lh  St..  NW.. 

Washington.  DC  20008,  202/483-1520 
Chinatown  Service  Center  of  the  Chinese 

Community  Church,  1007  L  Street,  NW.. 

Washington,  DC  20001.  202/289-3811 
Congress  of  Racial  Equality,  National  Press 

Building,  529  14th  St.  NW.,  Suite  1020, 

Washington.  DC  20036.  202/737-5030 
F:piscopai  Mission  San  Juan,  5711 16th  Street. 

NW..  Washington,  DC  20011.  202/723-7555: 

5588 
Ethiopian  Community  Center,  Inc.,  2607  24th 

Street.  NW..  Suite  3.  Washington.  DC 

20008.202/328-3102,3103,3150 
Georgetown  University  Center  for  CIPRA. 

Loyola  Hall,  2nd  Floor.  P.O.  Box  2298.  Hoya 

Station,  1242  35th  Street.  NW..  Washmgton. 

DC  20057.  202/625-6627 
Indochina  Resource  Action  Center,  1118 

Twenty  Second  Street.  NW.,  Suite  300. 

Washington,  DC  20037.  202/223-8866 
Indochinese  Community  Center.  1628 10th 

Street,  NW.,  Washington,  DC  20009,  202/ 

462-4330 
Korean  Community  Ser\ice  Center,  7720 

Alaska  Avenue.  Washington.  DC  20012. 

202/882-8270 
Legalization  Assistance  Center  for 

Undocumented  Aliens.  1118  22nd  Street. 

NW..  Suite  300.  Washingfoa  DC  20037. 

202/223-0283. 1811 
Lutheran  Social  Service.  2635  16th  Street. 

NW..  Washington.  DC  20009.  202/285-0110. 

0111 


Lutheran  Social  Services,  5121  Colorado 

Avenue  NW.,  Washington,  DC  20011.  202/ 

82^7640 
Mary  Margaret  Cowan.  2439  18th  Street,  NW.. 

2nd  Floor.  Washington.  DC  20009.  202/234- 

9085 
National  Council  for  the  Church  and  Social 

Action,  Inc.  (ADMINISTRATIVE  OFFICE 

ONLY),  4891  MacArthur  Blvd.,  NW.. 

Washington.  DC  20007.  202/333-8761 
Organization  of  Chinese  American  Women, 

1525  "O"  Street,  NW.,  Washington.  DC 

20005,  202/328-3185 
SER-JOBS  For  Progress  (MCIP).  Irving  and 

16th  Streets,  NW.,  Washington.  DC  20001. 

202/673-3551 
St.  Margaret's  Episcopal  Church,  1820 

Connecticut  Ave.  NW.,  Washington,  DC 

20008,  202/232-2995 
Travelers  Aid  Society  of  Washington,  DC. 

1015 12th  Street.  NW..  Washington,  DC 

20005.  202/347-0101 
United  States  Catholic  Conference 

(ADMINISTRATIVE  OFFICE  ONLY),  1312 

Massachusetts  Ave.,  NW.,  Washington.  DC 

20005,  202/659-3175;  6625;  6636 
United  States  Catholic  Conference 

(ADMINISTRATIVE  OFHCE  ONLY).  1221 

Massachusetts  Avenue,  NW..  Washington. 

DC  20005.  202/659-6625 

Delaware 

Delmarva  Rural  Ministries.  25  Wyoming 

Avenue,  Dover.  DE  19901,  302/678-2000 
Ser\'ice  for  Foreign  Bom,  Dover  Air  Force 

Base,  Personnel  Building,  Room  120,  Dover. 

DE  19901,  302/678-6389,  7011 
Catholic  Social  Ser\'ice8, 1714  W.  9th  St.,  2nd 

Floor.  Wilmington,  DE  19805,  302/654-6460 
Service  for  Foreign  Born,  Delaware 

Department  of  Justice,  State  Office 

Building,  820  N.  French  Street  7th  Floor. 

Wilmington.  DE  19801,  302/571-3047 

Massachusetts 

Catholic  Archdiocese  of  Boston 

(ADMINISTRATIVE  OFFICE  ONLY). 

Catholic  Charities,  150  Causeway  St.,  Room 

809.  Boston,  MA  02114,  617/723-9078:  24 

HOUR  HOTUNE  617/720-3440 
Chinese  American  Civic  Association,  90 

Tyler  Street  Boston.  MA  02111. 617/42&- 

9492 
Ethiopian  Family  Center,  Inc.,  140  Clarendon 

St..  Suite  601,  Boston.  MA  02116.  617/424- 

9305 
International  Institute  of  Boston.  287 

Commonwealth  Avenue,  Boston,  MA  02115, 

617/536-1081 
World  Relief.  Emmanuel  Gospel  Center.  2 

San  Juan  Street  P.O.  Box  18245.  Boston, 

MA  02118,  617/262-2265 
Cambridge  Haitian  American  Association 

(C}L\MA),  105  Windsor  St.,  Cambridge, 

MA  02139.  617/492-6622 
SER-JOBS  For  Progress,  164  Bedford,  Fall 

River.  MA  02720,  617/676-1916 
America's  Grateful  Immigrants,  Inc.  268-70 

Lawrence  St..  Lawrence.  MA  01942.  617/ 

686-4377 
International  Institute  of  Greater  Lawrence. 

454  Canal  Street  Lawivnce,  MA  01840. 

617/687-0981 
International  Institute  of  Lowell.  79  High 

Street,  Lowell.  MA  01852,  617/459-9031 
World  Relief,  5  Pleasant  St..  Maiden,  MA 

02148,  617/322-9276 


Sommerville  Portuguese  American  League.  12 
Union  Square,  Sommerville,  MA  02143. 
617/628-6065 

Catholic  Diocese  of  Springfield.  Refugee 
Resettlement  Program,  11  Pearl.  Street 
Springfield.  MA  01103,  413/732-6365 

Cntholic  Charities,  Diocese  of  Worcester, 
Inc..  15  Ripley  Street  Worcester,  MA  01610. 
617/798-0191 

Maryland 

Carribbean  Cultural  Assn.  of  Baltimore,  Inc. 

2520  N.  Charles  St.,  Suite  200.  Baltimore, 

MD  21218,  301/467-3252 
Catholic  Archdiocese  of  Baltimore  Hispanic 

Center.  10  South  Wolfe  Street  Baltimore. 

MD  21231.  301/522-2868 
Episcopal  Social  Ministries.  105  W. 

Monument  Street,  Baltimore,  MD  21201. 

301/837-0300 
Delmarva  Rural  Ministries.  204  S.  Main 

Street  Federalsbui^h,  MD  21632.  301/754- 

5748 
Catholic  Charities,  Spanish  Catholic  Center. 

1015  University  Blvd.,  Silver  Spring,  MD 

20903,  301/431-3773 
Catholic  Charities  Outreach.  Archdiocese  of 

Washington.  DC.  1504  St.  Camillus  Dr.. 

Silver  Spring.  MD  20903,  301/434-5980;  5983 
Korean  American  Community  Services,  Inc., 

969  Thayer  Avenue.  Suite  3.  P.O.  Box  7014, 

Silver  Spring,  MD  20907,  301/589-6470:  01 
Maryland  Vietnamese  Mutual  Associations, 

Inc..  8513  Piney  Branch  Road,  Silver  Spring, 

MD  20901,  301/565-7675 
Soldier  of  the  Cross  of  Christ  Evangelical 

International  Church.  724  Silver  ^ring 

Avenue.  Silver  Spring.  MD  209ia  301/58»- 

8738 
The  Spani^  Speaking  Community  of 

Maryland,  8519  Piney  Branch  Rd..  Silver 

Spring,  MD  20901.  301/587-7217.18 

Maiiir 

Catholic  Charities.  107  Elm  Street  Portland. 
ME  04101.  207/871-7437 

New  Hampshire. 

Episcopal  Legalization  Center.  60  Walnut 
Ave.  North  Hampton.  NH  03862.  603/964- 
6671 

Mew  Jersey 

Catholic  Social  Services,  Migration  and 

Refugee  Services,  3098  Pleasant  Camden. 

N)  08105,  609/541-1145,1148 
Catholic  Family  and  Community  Service.  44 

Lincoln  Ave..  Dover.  NJ  07801.  201/361- 

3352 
Morris  County  Organization  For  Hispanic 

Affairs,  95-97  Bassett  Highway.  Dover,  NJ 

07801,  2pl/366-47:*0,1131 
Caribbean  Haitian  Council.  410  Central 

Avenue.  East  Orange.  NJ  07018,  201/678- 

5059 
Catholic  Community  Service,  715  Elizabeth 

Ave.,  Elizabeth.  NJ  07201.  201/352-9700 
Haitian  Advancement  Association,  64  W. 

Grand  St..  FJizabeth.  NJ  07202.  201/352- 

8477 
Red  Cross  of  Eastern  Union  County.  203  W. 

Jersey  Street  Elizabeth.  NJ  07202.  201/353- 

2500 
Church  of  the  Good  Shepherd.  1578  Palisade 

Avenue.  Fort  Ue.  fi\  07024.  201/642-1381 
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World  Relief.  Latin  American  Association, 

30«  NoHh  4th  Street.  Harrison.  N|  07029. 

20l/4S»-5469 
Catholic  Community  Service.  380  Monmouth 

St..  Jersey  City,  NJ  07302,  201/655-6515 
International  Institute  of  New  Jersey,  880 

Bergen  Avenue.  Jersey  City.  N)  07306,  aOl/ 

653-3888 
Catholic  Community  Services.  One  Sumner 

Avenue,  Newark,  NJ  07104.  201/482-0100: 

(HOTUNE)  484-8763 
National  Council  for  the  Church  and  Social 

Action.  Inc..  124  North  7th  Street,  Newark. 

N)  0710Z.  201/434-5301 
Catholic  Community  Service.  TO  Main  St, 

Orange.  NJ  07050.  201/673-€911 
Hispanic  Promotion  Center,  bic  439  Main 

Street.  Orange.  NJ  07050.  201/672-9583 
Hispanic  Institute  for  Research  and 

Development.  388  Paramus  Road.  Paramus, 

N|  07652,  201/447-9477 
Catholic  Family  and  Community  Services, 

Italian  Catholic  Center.  71  Cianci  St., 

Paterson,  NJ  07501.  201/278-4955 
Cathohc  Family  and  Community  Services.  10 

Jackson  Street.  Paterson.  NJ  07501.  201/ 

279-7100 
National  Council  for  the  Church  and  Social 

Action.  Inc..  2-4  Auburn  Street.  Paterson. 

NJ  07501.  201/523-8551 
Trinity  Episcopal  Church,  86  Marion  Street, 

Patterson.  NJ  07522.  201/956-8718 
Catholic  Diocese  of  Metuchen.  103  Center  St., 

Perth  Amboy,  NJ  08861,  201/826-6616 
Lutheran  Social  S«r\'ices,  Roman  Catholic 

Immigration  Program.  189  S.  Broad  St..  P.O. 

Box  30.  Trenton,  NJ  08601-0036,  609/393- 

3440.2 
Catholic  Community  Service,  512  Palisades 

Ave..  Union  City.  NJ  07087.  201/861-1684 
Catholic  Community  Service.  530  35th  St.. 

Union  City.  NJ  07087.  201/866-3208 
North  Hudson  Community  Action  Agency. 

507  26lh  Street.  Union  City,  NJ  07087,  301/ 

866-2255 
New  Jersey  Farmworker  Opportunities 

Division  of  Rural  Opportunities,  Inc..  535- 

537  Landis  Ave..  Vineland,  NJ  08360.  609/ 

696-1000 

New  York 

International  Center  of  the  Capital  Region. 

West  Mall  Office  Plaza.  875  Central 

Avenue.  Albany,  NY  12206,  518/459-8812 
Rural  Opportunities.  Inc..  151  Piatt  St..  P.O. 

Box  24.  Albion.  NY  14411.  716/589-7027 
Catholic  Charities.  Diocese  of  Rockvitle 

Center.  143  Schtiegel  Blvd..  Amityvilla  NY 

11701.  516/789-5235 
Congress  of  Racial  Equality.  12-06  36th  Ave.. 

Astoria,  Queens.  NY  11106.  718/361-7437 
Federation  of  Itahan  American  Societies  of 

Queens.  29-21  2l8t  Avenue,  Astoria,  NY 

11105,  718/204-2444 
Hellenic  American  Neighborhood  Action 

Committee.  Inc..  31-14  30th  Avenue, 

Astoria,  NY  11102,  718/728-3518 
American  Civic  Association,  131  Front  Street, 

Binghamton.  NY  13905.  807/723-9419 
Christ  Episcopal  Church.  155  Third  Avenue. 

Brentwood.  NY  11717.  516/273-9504 
America's  Grateful  Immigrants.  Inc..  1582 

JeronR*  Avenue.  Bronx.  NY  10457.  212/901- 

0059 
Hunts  Point  Presbyterian  Church.  710  Coster 

Street.  Bronx.  NY  10474.  212/589-0059 


Soldier  of  the  Cross.  1451  Edward  L  Grant 

Hwy..  Bronx.  NY  10452.  212/293-2785 
World  Relief,  Joy  Fellowship  Church.  06  East 
Ml.  Eden  Avenue.  Bronx,  NY  10452, 212/ 
583-9300 
African-American  Business  Unlimited,  100 
Broadway.  P.O.  Box  11-0805.  Williamsburg 
Station.  Brooklyn.  NY  11211. 718/384-8848 
America's  Grateful  Immigrants,  Inc.  156  Hall 

Street.  Brooklyn.  NY  11205.  718/230-4514 
Caribbean  Immigrant  Service  Center, 
(ADMINISTRATIVE  OFFICE  ONLY).  94  S. 
Oxford  Street,  Brooklya  NY  11217.  718/ 
774-9808 
Caribbean  Women's  Health  Association,  Inc., 
244  Utica  Avenue,  Brooklyn,  NY  lias, 
718/625-0874 
CariMiean/ American  Media  Studios.  Inc.  968 
East  49th  Street.  Brooklyn.  NY  11203. 718/ 
778-8258 
Catholic  Migration  Services.  Inc.,  75  Greene 
Avenue,  P.O.  Box  "C  ",  Brooklyn,  NY  11202, 
718/638-5500 
Congress  of  Racial  Equality.  1484  Flalbush 
Avenue,  Brooklyn,  NY  11210,  718/434- 
CORE 
Congress  of  Racial  Equality,  304-A  Utica 

Avenue,  Brooklyn,  NY  11213,  718/773-3009 
National  Council  for  the  Church  and  Social 
Action,  Inc.,  644-A  Halsey  Street,  Brooklyn. 
NY  11233,  718/453-2466 
Polish  and  Slavic  Center,  Inc..  176  Java  Street. 

Brooklyn.  New  York  11222.  718/383-4937 
Polish  and  Slavic  Center,  Inc..  119  Greenpoint 
Avenue.  Brooklyn,  NY  11222.  718/383-2360 
South  Side  Community  Mission.  280  Marcy 

Avenue.  Brooklyn,  NY  11211,  718/387-3803 
St.  Bartholomew's  Episcopal  Church.  1227 
Pacific  Street,  Brooklyn,  NY  11216,  718/ 
467-8750 
United  Refugee  Council,  285  Marcy  Avenue. 

Brooklyn,  NY  11211,  718/384-0429 
World  Relief,  Clarendon  Road  Church/ 
Haitian  Penial  Church,  3312  Clarendon 
Road,  Brooklyn.  NY  11203,  718/462-9670 
Catholic  Charities  of  Buffalo,  531  Virginia 
Street.  Buffalo.  NY  14202.  716/856-8189 
International  Institute  uf  Buffalo,  864 
Delaware  Avenue.  Buffalo,  NY  14209.  716/ 
883-1900 
Concerned  Citizens  of  Queens,  40-03 
National  St..  Corona.  NY  11368.  718/478- 
1600 
World  Relief.  First  Baptist  Churdu  42-1S 
Union  Street.  Flushing.  NY  11355.  718/539- 
1863 
National  Council  of  Women  of  Ecuador.  Inc. 
98-08  Queen  Blvd.,  Forest  Hills,  NY  11375. 
718/784-1212 
Congress  of  Racial  Equality.  412  Old  Country 
Road,  Garden  City,  LI..  NY  11530.  516/741- 
5959 
St.  George's  Episcopal  Church.  319  Front 
Street.  Hempstead.  NY  11550,  516/483-2771; 
489-0920 
Rural  Opportunities,  Inc.,  74  Vineyard  Ave., 

Highland,  NY  12528,  »14/e91-6100 
Travelers  Aid  Society.  74-09  37th  Ave.. 
Jackson  Heights.  Queens,  NY  11368. 212/ 
577-7700 
St.  Stephen's  Episcopal  Church.  89-26 168th 

Street.  Jamaica,  NY  11432. 718/523-1917 
Community  Missions,  Inc..  Camaraderie 
Social  Club.  160  Niagara  Street  Lockport. 
NY  14094.  7ie/433<-1086 


Niagara  County  Migrant  and  Rural  Ministry. 
Inc.  5465  Upper  Mountain  Road.  Lockport. 
NY  14084.  716/433-4070 
Rural  Opporiunitie*.  Inc.  Rd.  «Z  Box  522. 
New  Hanipton.  NY  10968. 914/374-3000 
American  Council  for  Nationalities  Services. 
95  Madison  Avenue.  New  York.  NY  10016, 
212/532-5858 
Asociaciones  Dominicanas.  bic.  147  W.  42nd 
St.  Room  1108,  Mail  Box  #20,  New  York. 
NY  10032.  212/302-4500 
Association  for  the  Preservation  and 
Development  of  the  American  Negro 
Spiritual  lAPDANS),  219  West  137th  Street. 
New  York,  NY  10030. 212/283-6588 
Catholic  Archdiocese  of  New  York,  Office 
For  Legalisation  Services,  185  Avenue  D. 
New  York,  NY  10009,  212/460-8377 
Chinatown  Planning  Council.  13  Elizabeth 

Street,  New  York,  NY  10013,  212/431-7806 
Congress  of  Racial  Equality.  2308  7th  Avenue. 

New  York.  NY  10030.  212/eei>-40?6 
Congress  of  Racial  Equality,  4128  White 
Plains  Rd.,  New  York.  NY  10466,  212/052- 
0949 
Congress  of  Racial  Equality,  211  Shennan 

Ave.,  New  York,  NY  10033,  212/587-0033 
Episcopal  Mission  Society,  14  E.  109th  Street, 

New  York.  NY  10029.  212/348-5261 
Ethiopian  Community  Mutual  Assistance 
Association.  225  Park  Avenue  South,  New 
York,  NY  10003,  212/475-2238 
Indochina  Resource  Action  Center,  The 
Vietnamese  American  Cultural  Org^  Inc. 
213  W.  30th  St.,  3rd  Floor.  New  York.  NY 
10001.  212/947-2757;  58 
International  Immigrants  Foundation,  130 
West  42nd  Street.  17th  Floor.  New  York, 
NY  10036. 212/221-7255 
International  Ladies  Garment  Workers 
Union,  fanmigration  Project,  275  7th 
Aveniie,  8th  Floor,  New  York.  NY  10001. 
212/627-0600 
Japanese  American  Social  Service,  Inc.,  275 
7th  Avenue,  12th  Floor,  New  York.  NY 
10001,  212/255-1881 
Lutheran  Immigration  and  Refugee  Services, 
360  Park  Avenue  South,  New  York,  NY 
10010,  a2/532-6350 
Movimiento  De  Orientation  Al  Emigrante, 
Inc.,  557  W.  156th  St.,  P.O.  Box  430,  Inwood 
Station,  New  York,  NY  10034, 212/283-116^ 
1179 
Multi-Cultural  Immigration  Center.  Inc.  688 
Columbus  Avenue.  Suite  &-C  New  York, 
NY  10025  .  718/492-2459;  212/863-0753 
National  Council  for  the  Church  and  Social 
Action,  Inc.,  2297  2nd  Avenue.  New  York. 
NY  10035,  212/860-2075 
National  Council  for  the  Church  and  Social 
Action.  Inc.  137  West  116th  Street.  New 
York.  NY  10026.  212/662-2900 
Polish  and  Slavic  Center,  Inc.  119  East  15th 
Street,  New  York,  New  York  10013. 212/ 
260-2606 
Polonia  Organizations  League,  lr>c.,  139 
Fulton  Street,  Room  803,  New  York,  NY 
10038,  212/267-0802,  0803. 1718  or  788-1533 
Presiding  Bishop's  Fund,  The  Episcopal 
Church  Center,  815  Second  Avenue,  New 
York.  NY  10017, 212/867-8400 
St.  Luke  Lutheran  Church,  308  W.  46th  St, 
New  York.  NY  10036,  212/307-1388 


United  Haitian  Association.  Inc.  2700 

Broadway,  New  York.  NY  10025. 212/740- 

6085 
United  States  Catholic  Conference 

(Administrative  Office  only).  Migration  and 

Refugee  Services,  902  Broadway.  8th  Floor. 

New  York,  NY  10010.  212/614-1226 
White  Cross  Rescue  Mission,  Inc..  401 

Broadway,  Room  1206A.  New  York,  NY 

10013.  212/226-3332 
World  Relief,  Chinese  Christian  Herald 

Crusade.  22  Catherine  Street.  New  York. 

NY  1003a  212/227-9711 
World  Relief,  P.O.  Box  7420,  Grand  Central 

Station.  New  York,  NY  10163-6029,  212/ 

764-6158 
Lydia  Parmeter,  82  West  Street.  Newburgh. 

NY  12550,  914/561-1614 
Rural  Opportunities,  Inc.,  346  Broadway, 

Newburgh,  NY  12550,  914/562-7350 
Community  Missions,  Inc.  1570  Buffalo 

Avenue,  Niagara  Falls.  NY  14302. 716/285- 

3403 
Catholic  Charities,  716  Caroline  Street,  P.O. 

Box  296.  Ogdensburgh.  NY  13669,  315/393- 

2660 
Rural  Opportunities.  Inc..  201  West  First 

Street.  Oswego,  NY  13126,  31  .■»/ 342-41 12 
Catholic  Charities.  151  S.  Catherine  St., 

Plattsburgh,  NV  12901,  518/5C1-0470 
Catholic  Family  Center,  50  Chestnut  Slre«^t, 

5th  Floor,  Rochester,  NY  14604.  716/546- 

7220 
First  Spanish  Baptist  Church.  1100  English 

Road.  Room  735,  Rochester.  NY  1461.'»,  716/ 

229-4124;  647-9943 
Rural  Opportunities.  Inc..  339  East  Avenue. 

Suite  305.  Rochester.  NY  14604,  716/546- 

7180 
Rural  Opportunities.  Inc.  32  W.  Main  St.. 

Sodus.  NY  13551.  315/483-9151 
Claribbean  Women's  Health  Association. 

Caribbean  Immigrant  Service  Center.  ZOO- 
OS  Murdock  Avenue.  Sl  Albans.  NY  11421. 

718/217-7700 
George  Papadopoulos.  42-18  43rd  Ave.. 

Sunnyside,  NY  11104,  718/361-0700 
Americanization  League  of  Syracuse  and 

Onondaga  County,  725  Harrison  Street, 

Room  209,  Syracuse.  NY  13210,  315/425- 

4120 
Catholic  Charities.  1654  W.  Onondaga  Streff. 

Syracuse.  NY  13204.  315/424-1810 
Episcopal  Church,  1507  James  Street. 

Syracuse.  NY  13203.  315/474-1281 
Community  Missions.  Inc.  Canal  View.  418 

Sweeney  Street.  Tonawanda.  NY  14120. 

716/695-0700 
Westchester  Hispanic  Coalition,  Inc.  200 

Mamaroneck  Avenue,  White  I'lains.  NY 

10601,  914/948-8466 
Spanish  Community  Progress  Fuundalion. 

Inc.  201  Palisade  Avenue.  Yonkers.  NY 

10703.  914/423-2400 
United  Slavonian  American  League,  Inc.. 

United  Service  Center.  240  McLean 

Avenue.  Yonkers.  NY  10705.  914/237-5927 

I'pnnsylvaiiia 

Catholic  Social  Agency,  928  Union  Blvd., 
Allentown,  PA  18103.  215/435-1541 

John  J.  Gaffney  and  the  Ryan  Agency.  Lie, 
Immigration  Information  Services,  2701 
West  Chester  Pike,  Broomall,  PA  19008, 
215/359-1350 

Pennsylvania  Farmworker  Opportunities, 
Division  of  Rural  Opportunities.  Inc,  310 


Lorti  Avenue.  Chambersburg.  PA  17201. 

717/264-2839 
International  Institute.  330  Holland  Street. 

P.O.  Box  496.  Erie,  PA  16512.  814/452-3935 
International  Institute,  201  German  Street 

Erie.  PA  16507.  814/454-3836 
Minority  Health  Education  Delivery  System. 

MHEDS,  325  West  28th  St..  Erie.  PA  16508. 

814/453-6229;  4728 
Pennsylvania  Farmworker  Opportunities. 

Division  of  Rural  Opportunities.  Inc.  104 

No.  Stratton  Su  Gettysburg.  PA  17325.  717/ 

334-2718 
Catholic  Charities.  Diocese  of  Harrisburg. 

1500  Herr  Street,  Harrisburg.  PA  17103. 

717/232-0568 
Pennsylvania  Farmworker  Opportunities 

(Administrative  office  only).  Division  of 

Rural  Opportunities.  Inc.  107  North  Front 

Street.  Harrisburg,  PA  17101.  717/232-1931 
American  Mushroom  Institute.  907  E. 

Baltimore  Pike,  Kennett  Square.  PA  19348, 

215/388-7806 
l,a  Comunidad  Hispana.  219  Birch  Street. 

Kennett  Square.  PA  19348.  215/444-4545. 

1339 
Nationalities  Service  Center.  10  S.  Prince 

Street,  Lancaster,  PA  17603.  717/291-4454 
Catholic  Social  Services.  222  N.  17th  Street. 

Philadelphia.  PA  19103.  215/587-3909 
Lutheran  Child  and  Family  Services,  2900 

Queen  Lane.  Philadelphia.  PA  19129.  215/ 

951-6850 
National  Council  for  the  Church  and  Social 

Action,  Inc..  318  West  Johnson  Street. 

Philadelphia.  PA  19144.  215/844-4207;  842- 

9513 
Nationalities  Service  Center.  1300  Spruce 

Street.  Philadelphia.  PA  19107.  215/893- 

8400 
Philadelphia  Refugee  Service  Center.  4047-49 

Sansom  Street,  Philadelphia,  PA  19104. 

215/38r»-1298 
George  Papadopoulos,  2005  Garrick  Dr.. 

Pittsburgh.  PA  15235.  412/243-8787;  391- 

6444 
Catholic  Social  Service  Agency,  136  N.  9th 

St..  Reading,  PA  19601,  215/374-4691 
Pennsylvania  Farmworker  Opportunities, 

Div  isiun  of  Rural  Opportunities.  Inc.  130  N. 

5th  St..  Reading.  PA  19601.  215/376-6319 
St.  Mark's  Lutheran  Church.  10th  and 

Windsor  Sts..  Reading.  PA  19604.  215/373- 

1252 
Pennsylvania  Farmworker  Opportunities. 

Division  of  Rural  Opportunities,  Inc.  10  S. 

Wayne  Street.  Westchester,  PA  19348,  215/ 

692-3374 

Puerto  Hiuo 

Catholic  Social  Services,  Archdiocese  of  San 
Juan,  201  San  Jorge  St..  P.O.  Box  8812, 
Santurce,  P.R.  00910,  809/727-7373 

Movimiento  de  Orientacion  al  Emigrante. 
Int..  Ave  Ponce  de  Leon  1612.  Portada  23. 
Idif  Avianca  7th  Piso.  Santurce.  PR  00907. 
809/724-5240;  41 

Hhoiie  Island 

SER-Jobs  For  Progress,  Inc..  137  Washington 

St..  Central  Falls.  RI  02863.  401/724-1820 
Catholic  Social  Services,  4.S3  Elmwood 

Avenue.  Providence.  RI  02907.  401/467- 

7200 
International  Institute  of  Rhode  Island.  Inc.. 

421  Elmwood  Avenue.  Providence.  RI 

02S07,  401/461-5940 


Virginia 

Bahuddin  Khan  Khattak.  4105  N.  Fairfax  Dr.. 

*104.  Arlington.  VA  22203,  703/243-4433 
Casa  San  Miguel,  St  George's  Episcopal 

Church.  915  N.  Oakland  Street.  Arlington. 

VA  22203.  703/525-8288 
Catholic  Diocese  of  Arlington.  Hogar 

Hispano.  915  S.  Wakefield  Street. 

Arlington.  VA  22204.  703/979-2640, 1706 
Ethiopian  Community  Development  Council. 

Inc  3213  Cohimbia  Pike.  Suite  101. 

Arlington,  VA  22204,  703/685-0510 
Mutual  Assistance  Associations  Consortium. 

Inc..  915  S.  Wakefield  Street  Arlington,  VA 

22204.  703/979-4254 
Spanish  Speaking  Committee  of  Virginia. 

2049  N.  15th  Street.  Suite  209.  Arlington. 

VA  22201.  703/558-2128 
Telamon  Corporation.  609  Keen  St..  Suite  F. 

Danville.  VA  24540.  804/799-8107 
Hispanos  Unidos  of  Virginia.  6400  B  Seven 

Comers  Place.  Falls  Church.  VA  22044. 

703/533-8300 
Korean  Association  of  Greater  Washington. 

DC  3.'i36  Carlin  Springs  Road.  «11.  Falls 

Church.  VA  22041,  703/,'i78-4.525 
Telamon  Corporation.  3608  Campbell  Ave, 

Lynchburg.  VA  24501.  804/846-4100 
Delmarva  Rural  Ministries.  7681  Hospital 

Road.  Nassawodox.  VA  23413. 804/442- 

5717 
Catholic  Diocese  of  Richmond.  811  Cathedral 

Place.  Richmond.  VA  23220.  804/355-4559 

800/552-3952 
Telamon  Corporation.  3018  W.  Clay  St.,  Ste. 
204,  Richmond.  VA  23230,  804/358-9108 
Telamon  Corporation,  500  Wilbom  Ave. 

South  Boston.  VA  24592.  804/572-8993 
Telamon  Corporation.  234  W.  Virginia  Ave.. 

South  Hill.  VA  2397a  804/447-7627 
Frederick  County  Frvit  Growers,  Inc..  801 

Fairmont  Ave..  P.O.  Box  2735.  Winchester. 

VA  22601,  703/667-1396 
Frederick  Episcopal  Parish  Legalization 

Center.  134-West  Boscawen  St.. 

Winchester.  VA  22601,  703/662-5843 

Viifiin  Islands 

Congrtrss  of  Racial  Equality.  60  Queen  St.. 
P.O.  Box  821.  Kingshill.  Christiansted.  St. 
Croix.  V.I.  00650.  809/772-1031 

Vcmiont 

Vermont  Refugee  Resettlement  Program.  59- 
63  Peari  Street.  Burlington.  VT  05401.  802/ 
6,'»-1120 

West  Virginia 

Catholic  Diocese  of  Wheeling-Charleston. 
Migration  and  Refugee  Services.  1033 
Quarrier  St..  Suite  105.  Charleston.  WV 
25301,304/34:1-1036 

Qualified  Designated  Entities  Western  Region 

Novemlter  .3. 1987. 
Arizona 

Portable  Practical  Educational  Preparation. 

Inc..  218  E.  Florence  Blvd.  Casa  Grande.  A7. 

85222.  602/622-3553 
Portftble  Practical  Educational  Preparation. 

Inc..  1100  While  House  Canyon  Rd..  P.O. 

Box  469.  Sahuarita.  AZ  85629,  Continental. 

AZ  Bv'>622,  602/791-2072 

BEST  COPY  AVAILABLE 
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Portable  Practical  Educational  Preparation, 

Inc..  1107  G.  Ave..  Douglas.  AZ  B5607.  602/ 

364-4405 
Lutheran  Social  Ministry.  14010  North  EI 

Mirage  Road.  El  Mirage.  AZ  85335. 602/ 

937-0500 
Portable  Practical  Educational  Preparation. 

Inc.,  100  E.  7th  Street.  Eloy,  AZ  85231.  602/ 

466-7376 
SER-IOBS  for  Progress.  6010  West  Northern 

Avenue.  Glendale,  AZ  85301,  602/934-3231 
Indian  Trails  Mission  Inc..  137  S.  McDonald. 

*17,  Meza.  AZ  85202.  602/964-8721 
Joe  V.  Dupuy,  131-A  Terrace  Ave..  Nogales. 

AZ  85621.  602/287-2962 
Alfred  F.  Quinones,  1012  8th  St..  P.O.  Box 

1396.  Parker,  AZ  85344.  602/669-2446 
Catholic  Social  Services  of  Phoenix.  1825 

West  Northern  Avenue.  Phoenix.  AZ  85021. 

602/997-<il05 
Central  American  Refugee  Project.  6802  S. 

24th  St..  Phoenix.  AZ  85040.  602/253-3657 
Central  American  Refugee  Project,  1407  N. 

2nd  Street.  Phoenix.  AZ  85004.  602/253- 

3657 
Chicanos  Por  La  Causa.  Inc.  (Administrative 

Office  Only).  1112  East  Buckeye  Road. 

Phoenix,  AZ  85034.  802/627-2042 
Friendly  House.  802  S  First  Avenue.  Phoenix, 

AZ  85003,  602/257-1870 
Wesley  Community  Center.  1300  South  Tenth 

Street,  Phoenix,  AZ  85034.  602/252-5609 
Martin  Luther  King  |r.  Farm  Workers  Fund, 

P.O.  Box  256.  United  Farm  Workers  Fund, 

San  Luis,  AZ,  602/627-6208 
Portable  Practical  Educational  Preparation, 

Inc.,  10455  W.  B  Street,  San  Luis,  AZ  85349 
Chicanos  Por  La  Causa,  Inc.,  336  W.  Main 

Street,  P.O.  Box  517,  Soraerton.  AZ  85350, 

602/627-2042 
Phoenix  ALFA,  C/O  Central  Citrus 

Association,  1224  W.  Fairmont,  P.O.  Box 

27508.  Tempe,  AZ  85282.  602/967-8(93:  966- 

1770 
Portable  Practical  Educational  Preparation, 

Inc.,  9310  W.  Taylor,  Unit  II,  Room  21, 

Tolleson,  AZ  85353 
Catholic  Social  Services.  21  East  Speedway, 

P.O.  Box  5746,  Tucson,  AZ  85703-0746,  602/ 

623-0344 
Center  For  Employment  Training,  Inc., 

Tucson,  2750  South  Fourth  Ave..  Tucson, 

AZ  85725,  602/884-9143 
Lutheran  Social  Ministries,  1222  N.  Campbell, 

Tucson,  AZ  85719,  602/622-6700 
National  Business  Management,  698  West 

Irvington  Rd.,  Suite  7,  Tucson,  AZ  85714, 

602/889-5300 
Portable  Practical  Educational  Preparation, 

Inc.,  806  E.  46th  Street.  Tucson,  AZ  85713, 

602/622-3553 
Portable  Practical  Educational  Preparation, 
Inc.,  707  N.  Fremont,  Willcox,  AZ  85643. 

602/622-3553 
Catholic  Social  Service.  1700  First  Ave., 

Yuma,  AZ  85364.  602/783-6226 
Center  For  Employment  Training,  Inc.,  Yuma, 
301  South  Main,  Yuma,  AZ  85364.  602/782- 
4787 
George  R.  Lujan,  442  W.  24th  St.,  Ste,  13, 

Yuma,  AZ  85364,  602/782-1643 
Projecto  Son  Pueblo.  Faith  Lutheran  Church, 
2215  South  8th  Ave.,  Yuma,  AZ  85364,  602/ 
783-5794 
SER-IOBS  for  Progress,  285  Main  Street,  P.O. 
Box  352.  Yuma.  AZ  85364.  602/783-44)4 


California 

Center  For  Employment  Training,  Inp.,  1800 

W.  Ball  Rd.,  Anaheim,  CA  92804,  714/991- 

1691 
Martin  Luther  King  Jr.,  Farm  Workers  Fund, 

224  Madera  Street,  Avenal,  CA  93204,  209/ 

386-9592 
Diocese  of  Fresno/Bakersfield,  Refugee 

Migration  and  Hispanic  Services,  310  Baker 

St.,  Bakersfield,  CA  93305,  805/325-7751 
Kern  ALFA,  2724  L  Street.  P.O.  Box  2425, 

Bakersfield.  CA  93303.  805/323-1492 
Metropolitan  Analysis  and  Retrieval 

Systems,  Inc.,  40  Bernard  St.,  Bakersfield, 

CA  93305,  805/325-8116 
Mexican  American  Opportunity  Foundation, 

1101  East  Belle  Terrace,  Bakersfield,  CA 

93307,  805/398-3071 
Organization  for  the  Legal  Advancement  of 

Raza,  Inc..  331  Truxton  Ave.,  Bakersfield, 

CA  93301,  805/324-1667 
World  Relief,  Primera  Iglesia  Bautista,  2657 

Niles,  Bakersfield,  CA  93306,  805/324-4020 
United  Council  of  Spanish  Speaking 

Organizations,  120  Oak  Street,  Brentwood, 

CA  94513,  415/634-6144 
Metropolitan  Immigration  Centers  of 

America.  1919  Manolia  Blvd.,  Burbank,  CA 

91506,  818/841-1090 
Martin  Luther  King  Jr.,  Farm  Workers  Fund, 

221  W.  2nd  Street,  Calexico,  CA  92231,  619/ 

357-6270 
Portable  Practical  Educational  Preparation, 

Inc.,  506  4fh  Street,  Calexico,  CA  92231, 

619/357-6875 
SER-]obs  for  Progress,  Inc.,  524  2nd  Street, 

Calexico,  CA  92231 
International  Assistance,  21054  Sherman 

Way.  Suite  265,  Canoga  Park,  CA  91303, 

818/716-0188 
Martin  Luther  King  Jr..  Farm  Workers  Fund, 

1639  Sixth  Street,  Coachella,  CA  92236, 

619/398-6881 
CHDC-Migrant,  2505  Esplanda,  Suite  7  and  8, 

Chico.  CA  95926,  916/342-7089 
SFJ^-JOBS  For  Progress,  815  Third  Avenue, 

Suite  321,  Chula  Vista,  CA  92011,  619/352- 

8514 
Catholic  Charities,  Diocese  of  San 

Bernardino,  1427  N.  La  Cadcna,  Colton,  CA 

92324,  714/370-1488;  1489 
Patricia  M.  Vasquez,  1815  McKinley  Avenue, 

Coming,  CA  96021,  916/824-1043 
Southern  ALFA,  C/O  Orangeheights  Citrus 

Assn.,  213  Pearl  Street,  Corona,  CA  91719, 

714/737-4840 
Worid  Relief,  Templo  Nueva  Vida,  1717  Via 

Del  Rio,  Corona,  CA  91720,  714/735-2581 
National  Council  for  the  Church  and  Social 

Action,  Inc.,  243  Miriam  Street,  Daly  City, 

CA  94014,  415/282-7988 
Martin  Luther  King  Jr.,  Farm  Workers  Fund, 

Garces  and  Metier  Streets.  Delano,  CA 

93215.  805/725-9707 
South  Central  Farmers  Committee.  1224 
Jefferson  Street,  Suite  24,  P.O.  Box  669, 
Delano,  CA  93216,  805/725-9492 
Central  California  Farmers  Association,  P.O. 
Box  627,  338  West  El  Monte  Way,  Dinuba, 
CA  93618-0627,  209/591-4860 
International  Assistance,  4065  E.  Whittier 
Blvd.,  Suite  204,  East  Los  Angeles,  CA 
90023. 213/264-7001 
Immigrant  Legal  Resource  Center,  1359  Bay 
Road,  East  Palo  Alto,  CA  94303.  415/853- 
1600 


Catholic  Community  Services,  Diocese  of  San 
Diego.  492  Main  St.,  El  Centro,  CA  92243. 
619/352-5371 
Center  For  Employment  Training.  Inc.,  380 
South  Third  St.,  El  Centro,  CA  92243, 619/ 
353-5450 
Economic  Opportunity  Committee  of  Imperial 
County,  645  Main  Street,  El  Centro.  CA 
92243,  619/352-8521 
SER— JOBS  For  Progress,  155  West  Main 

Street.  El  Centro,  CA  92243,  619/352-8514 
U.S.  Consultation  Services.  2112  Hwy  86. 
Suites  4  «  5,  El  Centro,  CA  92243, 619/353- 
3941 
Los  Angeles  County,  Federation  of  Labor, 
AFL-CIO,  IBEW  Local  1710,  3552  Lexington 
Ave.,  El  Monte,  CA  91731,  818/401-0111 
Asistencia  de  Inmigracion  Del  Condado 
Norte,  935  Mission  Ave.,  Escondido,  CA 
92025,  619/489-8172 
Catholic  Community  Services,  Diocese  of  San 
Diego,  1953  East  Valley  Parkway, 
Escondido,  CA  92025.  619/743-2023 
North  County  Centro,  Inc.,  Ill  North  Ivy 

Street,  Escondido,  CA  92025,  619/746-3920 
San  Diego  County  ALFA,  1670  East  Valley 
Parkway,  Escondido,  CA  92027, 619/48&- 
0347 
CHDC-Migrant.  843  Jefferson  St.,  Fairfield, 

CA  94533,  707/426-5636 
Central  Valley  Opportunity  Center,  1572 10th 
St.,  Suite  F,  Firebaugh.  CA  93622,  209/659- 
1454 
Episcopal  Church,  3323  E.  Belmont  St., 

Fresno,  CA  93702,  209/485-3308 
Fresno  County  ALFA.  1274  West  Hedges, 

Fresno,  CA  93728,  209/268-2532 
Lao  Ethnic  Association,  3233  Mayfair  Blvd., 

Fresno,  CA  93703.  209/233-6528 
Metropolitan  Analysis  and  Retrieval 
Systems,  Inc.,  103  West  Olive,  Fresno,  CA 
93701.  209/266-0658 
SER-Jobs  For  Progress,  2125  Merced  Street, 

Fresno,  CA  93721,  209/237-5555 
Worid  Relief,  First  Hispanic  Church.  1304 
Mariposa  St..  Fresno,  CA  93706,  209/266- 
4833 
St.  Anselm's  Amnesty  Center,  13091  Galway 
St..  Garden  Grove,  CA  92644,  714/530-0832; 
0833 
Worid  Relief.  13071  Brookhurst.  Suite  140, 
Garden  Grove.  CA  92843,  714/530-0930 
Loving  Shepherd  Lutheran  Church,  14517 
Crenshaw  Boulevard,  Gardena.  CA  90249, 
213/676-8804 
Worid  Relief,  Bethesda  Presbyterian  Church, 
14404  S.  Crenshaw  Blvd.,  Gardena,  CA 
90249,  213/217-0034;  0035 
Center  for  Employment  Training,  Inc.,  8111 
"B"  Swanston  Ln,  Gilroy,  CA  95020, 408/ 
842-6484 
Catholic  Charities,  400  East  Lomita  Ave., 

Glendale,  CA  91205.  818/247-4052 
Community  Action  Commission  of  Santa 
Barbara  County.  Inc..  5681  Hollister 
Avenue,  Goleta,  CA  93117,  805/964-8857 
Martin  Luther  King  Jr.,  Farm  Workers  Fund, 
244  El  Camino,  Greenfield,  CA  93927,  408/ 
674-2090;  2922 
Grower-Shipper  Vegetable  Assn.  of  Santa 
Barbara  and  San  Luis  Obispo  Counties,  245 
Obispo  Street,  P.O.  Box  10,  Guadalupe,  CA 
93434, 805/343-2215 
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San  Mateo  County  Farm  Bureau.  765  Main 
Street  Half  Moon  Bay.  CA  94019.  415/726- 
4465 
Metropolitan  Analysis  and  Retrieval 
Systems,  Inc..  718  N.  11th  Ave..  Suite  D. 
Hanford.  CA  9323a  209/564-2616 
SER-Jobs  For  Progress.  Inc..  3800  W.  El 
Segundo  Blvd.,  Ste.  203.  Hawduirne.  CA 
902,W,  213/970-0826 
Center  for  Employment  Training,  Inc.,  597  C 

St..  Hayward.  CA  91541,  415/537-8400 
Martin  Luther  King  Jr..  Farm  Workers  Fund. 
840  East  Street.  Holli-ster.  CA  fi.V»23.  408/ 
674-2090:  637-2727 
International  Assistance,  Imperiiil  Savings 
Building.  2650  Zoe  Ave.,  3rd  Hoor, 
Huntington  Park,  CA  90255.  213/58,'V-0764 
Los  Angeles  County  Bar  Assn.,  Amnesty 
Legal  Assistence  Center,  5600  Pacific  Blvd.. 
Suite  207,  Huntington  Park.  CA  902.sri,  213/ 
587-7153:  7155 
Metropolitan  Analysis  and  Retrieval 
.Systems.  Inc..  2671  Flower  St..  Huntington 
Pai*.  CA  90255.  213/583-5279 
Private  Immigration  Service,  2407  Randolph 
St.,  Huntington  Park,  CA  90255,  213/582- 
9671 
St.  Clement's  Episcopal  Church.  6909  Rugby 
Avenue.  Huntington  Park.  CA  902.'>5.  213/ 
5«.'i-7ll3 
Center  for  Employment  Training,  Inc..  44- 
105F  Jackson  Ave..  Indio.  CA  922(n.  61<»/ 
342-3929 
SER-Jobs  for  Progress.  Inc,  82365  Highway 
111.  Suite  112.  Indio.  CA  922(n.  (119/342- 
7712 
Metropolitan  Immigration  Centers  ol 
America.  3120  W.  108th  Si..  Inglewood,  CA 
90303.  213/671-6345 
Martin  Luther  King  Jr..  Farm  Workers  Fund. 
P.O.  Box  123,  Keene.  CA  93531.  805/822- 
5571 
l.ake  County  ALFA,  65  Soda  Bay  R<wd. 

Lakeport.  CA  95453.  707/26.1-8219 
San  Juan  Macias  Orientation  Immigration 
Center.  ll920Vs  Fool  Hill  Blvd..  Lakeview 
Terrace.  CA  91342,  818/896-1156 
Martin  Luther  King  Jr..  Farm  Workers  Fund. 
10913  Main  Street,  Lamont,  CA  93241.  805/ 
845-2245 
Martin  Luther  King  Jr..  Farm  Workers  Fund, 
705  Eight  Street,  Livingston,  CA  95334,  209/ 
394-8212 
Angelica  Lutheran  Church.  1345  S.  Burlington 
Avenue,  Los  Angeles,  CA  90006.  213/382 
6183 
Armenian  Evangelical  Social  Service  Center. 
.5250  Santa  Monica  Blvd..  Suite  204, 1.os 
Angeles,  CA  90029,  213/664-1137 
Catholic  Charities,  Holy  Cross,  4705  S.  Main 

St.,  Los  Angeles,  CA  90304.  213/235-3515 
Catholic  Charities,  Cathedral  of  St.  Vibiana. 
114  E.  Second  St.,  Los  Angeles,  CA  90tn2 
213/620-5705 
Catholic  Charities.  3772  E.  Third  St..  Los 

Angeles.  CA  90063,  213/268-9502 
Catholic  Charities,  Archdioces  of  Los 
Angeles,  1400  9th  Street,  Los  Angeles,  CA 
90015-0095,  213/251-3465;  620-6507 
C:enter  for  Employment  Training,  Inc..  2947 
h:a8t  44lh  St.,  Los  Angeles.  CA  900.58,  213/ 
582-9789 
Congress  of  Racial  Equality,  3919  West 
Jefferson  Blvd.,  Los  Angeles.  CA  90016 
213/298-8777 


Congress  of  Racial  Equality,  1528  Martin 
Luther  king  Blvd..  Los  Angeles,  CA  90062 
213/298-877- 
Kfondmic  and  Employment  Development 
Center,  1908  Beverly  Boulevard.  Suite  200, 
Los  Angeles,  C.\  90057.  213/413-'«859 
immigration  Amnesty  Service.  Inc..  132  West 
First  Street  *224.  Los  Angeles,  CA  90012 
213/613-1250:  1295 
International  Assistance,  2113  Sunset  Blvd  . 
Suite  3,  Us  Angeles,  CA  90026.  213/484- 
1881 
International  Ladies  Garment  Workers 
Union.  Immigration  Project,  675  S.  Park 
View,  Los  Angeles.  CA  90057-3306.  213/ 
380-5498 
Korean  Federation  of  Los  Angeles,  Inc..  3069 
W.  8th  Street.  Los  Angeles,  CA  90005,  213/ 
389-.3464 
La  Iglesia  Evangelica.  Inc..  3303  W.  Sunset 

Blvd..  Los  Angeles,  CA  90026.  213/661-5738 
Los  Angeles  County,  Federation  of  Labor. 
AFL-CIO,  ACTWU  Joint  Board.  2501  S.  Hill 
Street,  l.os  Angeles.  CA  90007.  213/738- 
83.S9 
Los  Angeles  County,  Federation  of  Ubor 
AFL-CIO,  UFCW  Local  770,  6801  E. 
Washington  Blvd.,  Los  Angeles,  CA  90040, 
213/72.5-60.32 
Los  Angeles  County  (Administrative  office 
only).  Federation  of  Labor.  AFL-CIO,  2130 
W.  9th  Street.  Los  Angeles.  CA  90006,  213/ 
381-.5611 
Los  Angeles  County  Bar  Association. 
Immigration  Legal  Assistance  Project.  300 
N.  \.m.  .^^geIes  Street.  Room  4349,  Ix* 
Angeles.  CA  9001Z  213/485-1872 
Luis  A.  Delgado,  32.10  Wilshtre  Blvd.,  1110. 

Uifc  Angeles,  CA  900ia  213/385-2909 
Metropolitan  Analysis  and  Retrieval 
Systems,  Inc..  833  South  San  Pedro  St..  Los 
Angeles,  CA  90014,  213/488-0101 
Mexican  American  National  Organization, 
MANO.  5252  Beverly  Bl..  I«s  Angeles,  CA 
90022.  213/728-2455 
National  Council  for  the  Church  and  Social 
Action.  Inc.,  4156  S.  Central  Avenue.  Los 
.  Angeles.  CA  90011.  213/233-1927 
SFJi-JOBS  For  Progress,  5331  East  Oljmpic 
Boulevard,  Suite  17.  Los  Angeles,  CA  90022 
213/722-1218 
SER-JOBS  For  Progress.  548  South  Spring 
Street,  Suite  3;«,  Los  Angeles,  CA  90013, 
213/622-6444 
Trinity  Episcopal  Church,  650  N.  Berendo 

Ave.,  Los  Angeles,  CA  90004.  213/662-7699 
World  Relief.  Templo  Victoria,  3729  E. 
Brooklyn  Ave.,  Los  Angeles.  CA  9ai63.  213/ 
269-8879;  8953 
Worid  Relief.  Higiilhiid  Park  Church  of  God. 
6209  Ruble  Street,  Los  Angeles,  CA  90012, 
213/257-7561;  7595 
Worid  Relief,  Eglesia  Cristiana  Antioquia, 
3517  W,  Adams  Blvd.,  Los  Angeles,  CA 
90018.  213/732-0908 
Catholic  Charities,  St.  Emydius.  10900 
California  Ave.,  L.vTiwood.  C\  90262.  213/ 
637-7095 
Central  Valley  Opportunity  Center,  502  North 

E  Street,  Madera.  CA  93638.  209/674-0971 
United  Council  of  Spanish  Speaking 
Organizations,  518  Main  Street.  Martinez. 
CA  94.553.  415/229-2210 
Paula  S.  Reynosa.  1332-0  Street.  Marysvillp. 

CA  95901 .  916/742-6038 
Lillian  Uriaz.  335  Perkins.  Mcfariand.  CA 
932,50.  805/792-3913 


Central  Valley  Opportunity  Center,  1743  N 
Ashby  Rd.,  Merced,  CA  95,140,  209/363- 
2415 
Merced  County  ALFA.  646  South  Highway  .59. 
P.O.  Bo*  1232,  Merced,  CA  95341,  209/722- 
8088 
l.uB  Angeles  County,  Federation  of  Labor, 
AFL-CIO,  14800  Devonshire,  Mission  Hills. 
CA  91340.  818/891-1702 
Central  Valley  Opportunity  Center,  701  H 
Street,  Modesto.  CA  95354,  209/674-0971 
Stanislaus  ALFA.  1201  I.  Street.  P.O.  Box 
3070,  Modesto,  CA  95354,  209/522-1754 
Mexiiar.  American  Opportunity  Foundation, 
670  Monterrey  Pass  Road,  Monteiey  Park. 
CA  91754.  818/289-2000 
World  Relief,  Grace  Community  Church, 
13139  Saticoy  Street,  N.  Hollywood.  CA 
91605,  818/962-5836;  5845 
Martin  Luther  King  Jr,  Farm  Woriters  Fund. 
1606  Main  Street  Napa.  CA  94559,  707/2S3- 
0173. 
Napa  County  Interfaith  Ministry.  625 
Randolph  St..  Napa.  CA  945.59.  707/2.53- 
7579 
Tala  de  Wynler,  Immigration  Consultant.  811 
Jefferson  St.,  Suite  9,  Napa,  CA  94.559.  707/ 
255-8866 
Metropolitan  Immigration  Centers  of 
America.  24353  San  Fernando  Rd., 
Newhall.  CA  91321,  805/259-2136 
Western  Grower's  Association,  P.O.  Box 
2130,  Newpori  Btnih.  CA  92658,  714/863- 
1000 
Center  For  Employment  Training.  Inc.,  572$ 
Fast  14th  St.  Oakland,  CA  94621.  415/281- 
0950 
Worid  Relief,  Igleslas  de  Dios  (Church  of 
God),  2109  47th  Ave..  Oakland.  CA  94601, 
415/261-«672;  536-B776 
SER-JOBS  For  Progress.  Inc.  North  5«n  Diego 
County,  101  Copperwood  Way,  Suite  C. 
Oceanside,  CA  92054.  619/967-1987 
Glenn  ALFA.  902  Sixth  Street.  P.O.  Box  575. 

Orland.  CA  95963,  916/865-5668 
Catholic  Charities  Center,  535  Cooper  Road. 

Oxnard,  CA  93030,  805/487-5567 
Center  For  Employment  Training,  Inc., 
Oxnard,  730  South  "A"  St.,  Oxnard,  CA 
93030,  805/487-9821 
Immigration  Counseling  Services  of  the  Tri- 
Counties,  1500  Colonia  Road,  Room  19. 
Oxnard.  CA  93030,  805/486-3831;  3832 
Martin  Luther  King  Jr,  Farm  Workers  Fund. 
2035  Saviers  Road,  Suite  4.  Oxnard.  Ca 
930;i3.  805/487-1323 
Mexican  American  Opportunity  Foundation, 
141  S.  "A"  Street  Suite  207,  Oxnard,  CA 
93030, 805/487-3937 
Oxnard  Community  Sen-ice  Organization. 
428  North  Grant  Ave..  Oxnard.  CA  9303*1. 
805/486-7576 
Martin  Luther  King  Jr..  Farm  Workers  Fund. 
13129  Pariier  Avenue,  Pariier,  CA  93648, 
20e/646-33.53 
United  Council  of  Spanish  Speaking 
Organizations,  426  E  10th  Street  Pittsburg. 
CA  94.'i65,  415/439-7515 
Catholic  Charities.  1215  S,  Hamilton  Blvd.. 

Pomona.  CA  91766.  714/622-4553 
Martin  Luther  King  Jr.,  Farm  Workers  Fund, 
1243-A  Sucess  Dr..  Porterville.  CA  93257, 
209/781-5015 
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United  Council  of  Spanish  Speakii 
Organizations.  252  M<irina  Way,  Richmond. 
CA  94801.  415/232-6050 
Metropolitan  Analysis  and  Retrieval 
Systems.  Inc..  6261  Chief  Tucker  Rd., 
Riverbank.  CA  95367.  209/869-4249  1 
Center  For  Employment  Training  Inc., 
Riverside.  9237  Namia  Dr..  Riverside.  CA 
92503.  714/785-0876 
Alien  Legalization  for  Agriculture  (ALFA). 
1601  Exposition  Blvd..  FB-8,  Sacramento. 
CA  95815-5195.  916/924-4019 
Catholic  Community  Services.  Diocese  of 
Sacramento.  2529  K  Street.  Sacramento.  CA 
95816.  916/444-8269 
CHDC-Migrant.  5681  Franklin  Blvd..  Suite  L. 

Sacramento.  CA  95824.  916/424-1083 
Filipino  Community  of  Sacramento  Vicinity. 
Inc..  7320  Florin  Mall  Drive.  Sacramento, 
CA  95823.  916/395-3933 
Lutheran  Social  Service.  2001  19th  St.. 

Sacramento.  CA  95818.  916/442-8200 
Sandigan  California.  Inc..  7300  Franklin  Blvd.. 
Room  104.  Sacramento.  CA  95823.  916/429- 
0565 
CHDC-Migrant.  627  Saint  Helena  Hwy.  Saint 
Helena.  CA  95474.  707/944-2122;  963-9344 
AG  HELP.  1077  Tervin  Avenue.  Salinas.  CA 

93902.  408/758-1211 
Catholic  Social  Services.  1705  2nd  Ava.. 

Salinas.  CA  93905.  408/422-0602 
Center  For  Employment  Training.  Inc..  117 

Abbott  St..  Salinas.  CA  93901.  408/424-0665 
Good  Shepherd  Lutheran  Church.  817  Beech 

St.,  Salinas.  CA  93905.  408/424-5463 
Martin  Luther  King  |r..  Farm  Workers  Fund. 
14  South  Wood  Street.  Salinas.  CA  93905. 
408/424-1581 
Metropolitan  Analysis  and  Retrieval 
Systems.  Inc..  221  E.  Market  St..  Ste.  1. 
Salinas.  CA  93908.  408/424-0197:  0618:  1198 
Center  For  Employment  Training.  Inc..  1524 
W.  7th  Street.  Room  11.  San  Bernardino. 
CA  92411.  714/885-2181 
Access.  Inc..  6970  Linda  Vista  Road.  San 

Diego.  CA  92111.  619/560-0871 
Border  View  YMCA.  750  Beyer  Way.  Suite  E. 

San  Diego.  CA  92154.  619/423-9622 
Catholic  Community  Services.  Diocese  of  San 
Diego.  2277  National  Avenue.  San  Diego. 
CA  92113.  619/231-2828 
Catholic  Community  Services.  Refugee  and 
Immigration  Office.  4643  Mission  Gorge 
Place,  San  Diego.  CA  92120,  619/287-9454 
Center  for  Employment  Training.  Inc..  2961 
•B^  Street.  San  Diego.  CA  92102.  619/233- 
6829 
College  Prep  English  Language  Institute.  Silva 
lurich.  4175  Fairmont  Ave..  San  Diegu.  CA 
92105.  619/281-3673;  280-1105 
Indochina  Resource  Action  Center. 
Indochinese  Mutual  Assistance 
Association.  Inc..  5511  El  Cajon  Boulevard. 
San  Diego.  CA  92115.  619/583-9811 
World  Relief.  Lutheran  Church.  2525  Beyer 
Blvd..  San  Diego.  CA  92154.  619/427-9244: 
0756 
Catholic  Charities.  Santa  Rosa.  666  South 
Workman.  San  Fernando.  CA  91340.  818/ 
365-9500 
Center  for  Employment  Training.  1242  San 
Fernando  Rd..  San  Fernando.  CA  91340 
Immigration  Services  of  Santa  Rosa.  P.O.  Box 
4377.  606  Chalsworth  Dr..  San  Fernando. 
CA  91340.  818/361-4341 
St.  Simon  Episcopal  Church.  623  Hagtr  St.. 
San  Fernando.  CA  91340.  818/365-0925 


California  Street  Foundation.  2111  Mission 
Street,  Suite  401,  San  Francisco.  CA  94110. 
415/621-1929 
Charity  Cultural  Services  Center.  827 
Stockton  Street.  San  Francisco,  CA  94108, 
415/989-8224 
Lutheran  Social  Service.  1101  OFarrell  St.. 

San  Francisco.  CA  94109.  415/474-8400 
National  Council  for  the  Church  and  Social 
Action.  Inc..  4201  Mission  Street,  San 
Francisco,  CA  94124.  415/585-6862 
United  Stales  Catholic  Conference 
(Administrative  Office  Only),  Northwest 
Regional  Office.  582  Market  St..  Rm.  318. 
San  Francisco.  CA  94104.  415/362-1778 
World  Relief,  220  Golden  Gate.  2nd  Floor, 
San  Francisco,  CA  94102,  415/775-5329 
World  Relief.  First  Spanish  Baptist  Church. 
976  S.  Van  Ness.  San  Francisco,  CA  94110, 
415/647-1001 
Catholic  Charities  of  San  )ose.  Legalization 
Office.  1456  Monterey  Highway,  San  Jose. 
CA  95110.  408/293  3103;  243-3001 
Center  for  Employment  Training,  Inc..  701 ' 
Vine  Street.  San  jose.  CA  95110,  408/287- 
7924 
Indochinese  Resettlement  and  Cultural 
Center  (IRCC),  422  Park  Ave..  San  Jose.  CA 
95110.  408/971-7851 
Lutheran  Social  Service.  121  So.  White  Road. 

San  Jose.  CA  95127,  408/729-7563 
Lupita  G.  Fernandez  and  Associates.  325  E. 
San  Ysidro  Blvd..  San  Ysidro,  CA  92073. 
619/428-3874 
Martin  Luther  King  jr..  Farm  Workers  Fund, 
2325  Via  Tercero,  Ste.  1106.  San  Ysidro.  CA 
92073.  619/428-4387 
Trabajadores  De  La  Raza,  Inc..  Casa 
Familiar,  119  West  Hall  Avenue,  San 
Ysidro.  CA  92073.  619/428-1115 
Central  Valley  Opportunity  Center.  1307  5th 

Street.  Sanger.  CA  93657,  209/875-3958 
Rural  Center  for  Human  Development.  730 
Recreation  Place.  Sanger.  CA  93657,  209/ 
875-8557 
Episcopal  Church  of  the  Messiah,  614  North 
Bush  St..  Santa  Ana.  CA  92701,  714/543- 
9389 
SER-Iobs  For  Progress.  Inc..  1928  W.  17th 

Street.  Santa  Ana,  CA  92706,  714/835-9204 
United  Agricultural  Association,  1570 
Brookhollow  Dr..  Ste.  206.  Santa  Ana,  CA 
92705,  714/751-8530 
United  Samoan  Organization.  1225  W.  17th 
Street.  Suite  4,  Santa  Ana.  CA  92706.  714/ 
543-9682:  1081 
World  Relief.  Tempio  Sinai.  2030  S.  Flower. 

Santa  Ana,  CA  92707,  714/641-5046 
World  Relief.  Tempio  Calvario.  2617  W.  5th 

Street.  Santa  Ana.  CA  92703.  714/541-5541 
Your  Ag  Employers  Care.  1621  East  17th 
Street,  Suite  S.  Santa  Ana.  CA  92701.  714/ 
550-0660 
Catholic  Charities  Center.  609  East  Haley  St.. 

Santa  Barbara.  CA  93103.  805/965-7045 
Center  For  Employment  Training.  Inc.,  1265 
W.  McCoy  Lane,  Suite  F,  Sant«  Maria.  CA 
934554.  805/928-1737 
Centro  de  Immigracion  y  Asistencia  Pro- 
Comunidad  (CINAC).  715  West  Church. 
Santa  Maria.  CA  93454.  805/925-1324:  964- 
1224 
Martin  Luther  King  jr..  Farm  Workers  Fund. 
617  W.  Main  Street.  Santa  Maria.  CA  93454. 
805/922-0202 


California  Human  Development  Corporation, 
2462  Mendocino  Avenue.  Santa  Rosa.  CA 
95401.  707/523-1155 
Catholic  Immigration  and  Resettlement 
Office.  709  Davis  St..  #210.  P.O.  Box  490a 
Santa  Rosa.  CA  95402.  707/578-8000 
Sonoma  County  ALFA,  970  Piner  Road,  P.O. 
Box  6674.  Santa  Rosa,  CA  95401,  707/523- 
3137 
South  Coast  ALFA,  955  Center  Road.  P.O. 
Box  786.  Somis.  CA  93066.  805/485-5535 
Community  Education  and  Counseling 
Service.  Inc.,  10924  Weaver  St..  South  El 
Monte,  CA  91733,  818/442-8328 
World  Relief,  Maranatha  Evangelistic  Center, 
8500  Long  Beach  Blvd..  South  Gate.  CA 
90211.  213/587-1898: 1899 
A  &  S  Commercial  Services,  Augustin 
DeSoto.  242  N.  El  Dorado  Street.  Stockton, 
CA  95202,  209/464-5222 
Catholic  Council  For  the  Spanish  Speaking. 
511  E.  Magnolia.  4th  Floor.  P.O.  Box  839, 
Stockton,  CA  95201-0839,  209/464-2582; 
465-0218 
Catholic  Diocese  of  Stockton.  1125  N.  Lincoln 
St.,  Stockton,  CA  95201-1019,  209/464-1976: 
464-0218 
CHDC-Migrant,  425  N.  California  St..  Suite  3, 

Stockton,  CA  95202.  209/466-3053 
Holy  Cross  Episcopal  Church.  110  E.  Miner. 

Stockton.  CA  95202,  209/473-3260 
San  loaquin  ALFA.  3290  North  Ad  Art  Way. 
P.O.  Box  8444,  Stockton,  CA  95208,  209/ 
931-4931 
Center  For  Employment  Training,  Inc.,  42066 
Avenida  Alvarado,  Unit  A,  Temecula,  CA 
92390,  714/676-7514 
CHDC-Migrant,  185  Seminary  Ave.,  Ukiah, 

CA  95482,  707/462-8791 
Mendocino  County  ALFA,  303-C  Talmage 

Road,  Ukiah,  CA  95482,  707/462-6664 
CHDC-Admin,  761  A  and  B  Eubanks  Drive, 
Vacaville,  CA  95688, 1-800/624-0814;  707/ 
449-8860 
National  Council  for  the  Church  and  Social 
Action,  Inc.,  1959  Carolina  Drive,  Vallejo, 
CA  94590,  707/648-0858 
International  Assistance.  6410  Van  Nuys 
Blvd..  Suite  H.  Van  Nuys.  CA  91401,  818/ 
787-7878 
Metropolitan  Immigration  Centers  of 
America,  6523  Hazeltine  Ave.,  Van  Nuys, 
CA  91401,  801/902-9713:  988-8672 
SER-Jobs  For  Progress.  Inc.,  14907  Van  Owen, 

Van  Nuys,  CA  91405,  818/782-2112 
Catholic  Charities,  St.  Clements.  204 
Hampton  Drive.  Venice,  CA  90291,  213/ 
399-2225 
Metropolitan  Analysis  and  Retrieval  System, 
P.O.  Box  207,  933  7th  St.,  Wasco,  CA  93280, 
805/758-5200 
Center  For  Employment  Training,  Inc..  24 
Menker  Ave.,  Watsonville,  CA  95076.  408/ 
728-4551 
Food  &  Nutrition  Services,  Inc.,  Servicios 
Populares  De  Inmigracion,  406  Main  Street, 
Room  217.  Watsonville,  CA  95076,  408/724- 
5667 
Lutheran  Community  Church,  95  Alta  Vista, 

Watsonville.  CA  95076.  408/724-3460 
Martin  Luther  King  Jr.,  Farm  Workers  Fund, 
406  Main  Street.  Suite  301.  Watsonville,  CA 
95076,408/724-8345 
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Veterans  and  Community  Ser\'ice8,  8644 

Norwalk  Blvd.,  Whiltier.  CA  90606-3402. 

213/695-6706 
Ciitholic;  Charities., 1220  N  San  ford  Ave..  P.t) 

Box  416.  Wilmingtan.  CA  90744,  213/885- 

0414 
CHDC-Migrant.  »257  Windsor  Road,  P.O.  Bo\ 

690.  Windsor;  .CA  9.S492.  70;/a'{8-4351 
CHDC-Migrant.  19  Court  St..  Woodland.  CA 

mm^.  916/662-9601 
Mexican-American  Concilio  of  Yolo  County. 

810  Main  St..  Woodland.  CA  95C95,  916/ 

666-1088:  4646 
Yolo  County  ALF'A.  69  West  Kentucky 
.  Avenue.  PO.  Box  331.  Woodland,  CA 

95695,  916/666^546 
CHDC-Migrant.  440  Palora  Ave..  Suite  D. 

Yuba  City,  CA  95991,  916/673-4120 

Guam 

Catholic  Social  Service.  P.O.  Box  F.J.  Agana. 

GU  96910,  671/646-6136,1924 
Luis  A.  DeVera.  INS  Consultants,  Suite  10 

Paul's  Plaza  BIdg..  Marine  Drive,  P.O.  Box 

9482.  Dededo.  GU  96912.  671/646-8092: 

8235:  8949 

Hawaii 

Hawaii  Human  Development,  P.O.  Box  149. 

Captitin  Cook.  HI  96704.  808/329-3200 
IIHD-Migrant,  70  Rainbow  Drive.  Hilo,  HI 

96720,  808/961-4900 
Catholic  Immigration  Center,  712  N.  School 

Street.  Honolulu.  HI  96817.  808/528-5233 
Hawaii  Human  Development-Admin,  1150  S. 

King  St.,  Suite  904.  Honolulu.  HI  96814,  808/ 

523-8628 
Kalihi  Palama  Immigrant  Service  Center.  720 

N.  King  Street.  Honolulu,  HI  96817,  808/ 

845-3918 
Kalolainc  Mutaele  Soukop.  1745  Kumakani 

Loop,  Honolulu.  HI  96821.  809/922-8515: 

92fr-2293 

Nevada 

Nevada  Business  Services.  100  Depot  St., 

Office  8.  P.O.  Box  26.  Caliente,  NV  89008. 

702/726-3154 
C:atholic  Social  Services,  1501  Las  Vegas 

Blvd..  North,  Las  Vegas,  NV  89101.  702/ 

383-8387 
Mexican  Patriotic  Committee,  15  N.  Mojjive. 

Las  Vegas,  NV  89109,  702/386-0120:  457- 

1125 
Nevada  Business  Services,  922  West  Owens. 

Las  Vegas,  NV  69106.  702/385-6100 
Nevada  Business  Services.  235  North  Kaslcm. 

Suite  109.  Las  Vegas.  NV.  89101 
Catholic  Community  Services.  Migration/ 

Refugee  Assistance  &  Legalization  Svcs.. 

190  Mill  St.,  Suite  3.  Reno,  NV  89501.  702/ 

323-9005 
Center  For  Employment  Training.  Inc.,  1931 

Sutro  St..  Ste.  103.  Reno.  NV  89512 
Metropolitan  Analysis  and  Retrieval 

Systems,  Inc.  INS  Division.  1755  E.  Plumb 

Lane.  Suite  108.  Reno.  NV  89502.  702/329- 

6467 
Nevada  ALFA.  C/0  Nevada  Farm  Bureau 

Federation.  1300  Marietta  Way,  Sparks.  NV 

89431.  702/358-7737 
Nevada  Business  Ser\  ices.  P.O.  Box  3288. 

Highway  93.  Station  House  Shopping 

Center.  Tonopah.  NV  89049.  702/482-6038 


Qualifled  Designated  Entities— Northern 
Region 

November  3.  1987. 

Cokirudii 

First  Baptist  Church,  1111  West  9th  Street. 
l'.(>.'Bo\  754.  Craig.  CO  81625.  303/824- 

Catholic  Community  Scr\  ices.  3417  W.  .38th 
Avenue.  Denver.  CO  80211.  303/458-0222 

Justice  Information  Center.  1129  Cherokee 
Street.  Denver.  CO  80204.  303/023-5750 

Lutheran  Social  Service  of  Colorado. 
Legalization  Program.  .3245  West  31st 
Avenue.  Denver.  CO  80211.  303/433-3301 

SER-JOBS  For  Progress.  2915  West  7th 
Avenue.  Denver.  CO  80204.  303/029-0662 

SER-JOBS  For  Progress.  Rockv  Mountain. 
4100  W.  38th  Ave..  Suite  200.  P.O.  Box 
11148.  Denver,  CO  80211,  303/4RO-9394 

Catholic  Immigration  Ser\'ice,  Diocese  of 
Pueblo,  119  W.  6th  Street.  Pueblo,  CO 
81003.  .303/543-7837 

Iowa 

Catholic  Diocese  of  Davenport.  Immigration 

Counseling  and  Resettlement  Office,  2706 

Gaines  Street,  Davenport,  lA  52804.  319/ 

324-1911 
Proteus  Employment  Opportunities,  Inc..  175 

N.W.  57th  Place.  P.O.  Box  10385,  Des 

Moines.  lA  50306,  515/244-5694 
Proteus  Employment  Opportunities,  1109 

Grandview  Ave..  Muscatine.  lA  52761,  319/ 

264-0880 
Proteus  Employment  Opportunities,  1406 

Nebraska  St,  Sioux  City,  lA  51105,  712/ 

258-0094 

Idaho 

Potato  Growers  of  Idaho.  P.O.  Box  949. 1010 

West  Bridge,  Blackfoot,  ID  83221.  208/785- 

1110 
Ecumenical  Ministries.  4900  N.  Five-Mile 

Road.  Boise.  ID  83704.  208/376-4529 
National  Council  for  the  Church  and  Social 

Action.  Inc..  124  Broadway,  Boise.  ID  83702. 

208/33&-5878: 1257 
Catholic  Social  Services,  St.  Therese's 

Church  Hall.  125  W.  16th  St.,  P.O.  Box  1223, 

Burley.  ID  83318.  208/678-5453 
Catholic  Social  Services.  616  Dearborn  St.. 

Caldwell.  ID  83605.  208/459-3653 
Metropolitan  .Analysis  and  Retrieval 

Systems.  Inc..  317  Happy  Day  Blvd..  Ste. 

245.  Caldwell.  ID  83606,  208/454-2253 
Catholic  Social  Services  (Administrative 

Office  only).  Diocese  of  Boise.  512  Monroe 

Street.  Emmett.  ID  83617,  208/365-5834: 

342-1311 
Catholic  Social  Services.  Christ  King.  1690 

East  17th  St..  Idaho  Falls.  ID  83401.  208/ 

529-8170:  52.3-0338 
Idaho  Falls  Regional  Information  and 

Referral  Service,  AYUDA  Network,  545 

Shoup  Street.  Room  233.  P.O.  Box  2246. 

Idaho  Falls.  ID  83402-2246.  208/524-2433 
Center  For  Employment  Training.  Inc.. 

Nampa.  116  14th  Ave.  South.  .Nampa,  ID 

83651.  208/465-0421 
Snake  River  Farm  Association,  P.O.  Box  297. 

723  3rd  St.  South,  Rupert.  ID  833.'iO,  208/ 

436-9737 

Illinois 

Catholic  Family  Center.  315  N.  Root  St.. 
Aurora.  IL60.50.'i.  .312/851-1890 


Trinity  Episcopal  Church.  218  E.  Benton, 

Aurora.  IL  60505.  312/897-7283 
American  Filipino  Professionals  Civic 
Alliance.  2245  N.  Southport  Avenue. 
Chicago.  IL  60614.  312/549-0909 
Asian  Human  Service  of  Chicago.  Inc..  475,4 
.\.  Broadway  Ave..  Suite  818.  Chicago.  II. 
60640.  312/728-2235 
Assyrian  National  Council  of  Illinois.  P.O. 
Box  59608.  6400  N.  California  Ave.. 
Chicago.  IL  60645.  312/262-5589 
Assyrian  Universal  Alliance.  7055  N.  Clark. 

Chicago.  IL  60626.  312/274-9262 
Catholic  Archdiocese  of  Chicago, 
Legalization  Outreach  Services.  2380  South 
Halsted  Street,  Chicago.  IL  60608.  312/263- 
4299:  Hotline  312/263-4298  (Eng).  4299 
(Span).  4665  (Poll.) 
Chinese  American  Service  League.  310  West 
24th  Place.  Chicago.  IL  60616.  312/791-0418 
Filipino  American  Council  of  Chicago.  Inc.. 
1322  West  Irving  Park  Road.  Chicago.  IL 
60613.  312/281-1210 
Iglesia  Episcopal  De  San  Pedro.  621  W. 
Belmont  Avenue.  Chicago.  IL  60657,  312/ 
525-0844 
International  Ladies  Garment  Workers 
Union.  Immigration  Project.  323  S.  Ashland 
Avenue.  Chicago.  IL  60609,  312/738-6060 
Korean  American  Community  Service.  4300 
North  California  Avenue.  Chicago.  II. 
60618.  312/583-5501 
Korean  Association  of  Chicago.  5941  North 
Lincoln  Avenue.  Chicago.  IL  60659.  312/ 
878-1900 
Lutheran  Child  and  Family  Services.  6127  S. 
University  Ave..  Chicago.  IL  60637.  312/ 
753-0600 
Lutheran  Child  and  Family  Services.  M59  W. 
26lh  Street.  Chicago.  IL  60623.  312/277-7330 
Lutheran  Immigration  Services-LCFiS,  First 
Lutheran  Church.  3500  West  Fullerton. 
Chicago.  IL  60647,  312/342-1434 
Nuestra  Sra.  De  Las  Americas  Episcopal 
Church.  2810  N.  Francisco  St..  Chicago.  IL 
60647,  312/772-2620 
Polish  American  Congress.  Illinois  Division. 
5844  N.  Milwaukee  Ave..  Chicago.  IL  60646. 
312/631-3300 
Polish  Welfare  Association.  3834  N.  Cicero 
Avenue.  Chicago.  11.60641.  312/282-8206 
Private  Immigration  Agency.  4142  W.  26th 
Street.  Chicago.  IL  60623.  312/277-4142 
Santa  Teresa  Episcopal  Church.  2834  W.  21  si 

St.,  Chicago.  IL  60623.  312/247-1704 
SER-JOBS  For  Progress.  1814  Leawitte. 

Chicago.  IL  60608.  312/421-7432 
SER-Jobs  For  Progress.  4106  S.  Archer, 

Chicago.  IL  60643.  312/254-7911 
Soldier  of  the  Cross.  3429  W.  North  Ave.. 

Chicago,  IL  60647,  312/227-7277 
St.  James  Episcopal  Church.  Filipino 
Congregation.  J»75  N.  Lincoln  Ave..  Suite 
24a  Chicago.  II.  60659.  312/334-1211 
St.  Marys  Episcopal  Church  (Korean).  3533 
N.  Albany  Ave..  Chicago.  IL  60618.  312/ 
588-4820 
St.  Miitlhews  Lutheran  Church.  2108  W.  2l8t 

Street.  Chicago.  IL  60608.  312/847-64.58 
The  Salvation  Army.  2459  S.  Christiana. 

Chicago.  IL  60623.  312/521-6718 
The  Salvation  Army.  5040  N.  Pulaski  Road. 

Chicago.  IL 80630,  312/725-1100 
The  SaUotion  Army,  1021  W.  19th  Strcret. 
Chicago.  II,  60608.  312/243-2104 
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Travelers  and  Imniigrants  Aid  of  Chicago,  327 

S.  La  Siille  Street.  Chicago.  IL  60604,  312/ 

433-4500  1 

Travelers  and  Immigrants  Aid  of  Chicago. 

1950  N.  Milwaukee.  Chicago.  IL  60040.  312/ 

489-7303 
Travelers  and  Immigrants  Aid  of  Chicago, 

4750  .N.  Sheridan  Avenue.  Suite  200, 

Chicago.  IL  60640.  312/271-1073 
World  Relief.  Lawndale  Mennonile  Church. 

2520  S.  Lawndale.  Chicago.  IL  60623.  312/ 

542-5500 
World  Relief.  3307  W.  Uwrence.  Ste.  206. 

Chicago,  IL  60625,  312/583-8191 
World  Relief.  Hispanic  Bible  School.  3301  W. 

Fullerton,  Chicago.  IL  60647.  312/227-1188; 

3349 
World  Relief.  Friendship  Center.  1103  West 

Bryn  Mawr.  Chicago.  IL  60660,  312/334- 

7703 
World  Relief.  Lincoln  Methodist  Church.  2242 

S.  Damen.  Chicago.  IL  60608.  312/254-0662 
Travelers  and  Immigrants  Aid  of  Chicago, 

1817  S.  Loomis.  Chicago.  IL  60640.  312/435- 

4550  I 

Centro  De  Informacion  Y  Progreso,  62     | 

Fountain  Square  Plaza.  Elgin.  IL60120i  312/ 

583-5501 
Elgin  Community  College,  Fountain  Square 

Campus.  1700  Spartan  Urive,  Elgin.  IL 

60123.  312/388-6904 
Catholic  Social  Services,  100  South  Monroe. 

.Marion.  IL  62959-2559.  618/997-9381    | 
Project  Now.  207  5th  Avenue,  Moline.  IL. 

61265.  309/764-8092 
Project  Now,  418  19lh  Street.  Rock  Island.  IL 

61201.  309/793-6350 
Catholic  Diocese  of  Rockford.  921  W.  State 

Street.  Rockford.  IL  61102.  815/964-8142 
Illinois  Conference  of  Churches,  615  S.  51h 

Avenue.  Springfield.  II.  62703.  217/544-3423 
Episcopal  Legalization  Center,  Chaplaincy 

Use  Book  Store.  808  Glenflora  .Avenue. 

Waukegan.  II.  60085,  312/244-7676 
SER-fOBS  For  Progress.  117  North  Genesee 

Street.  Waukegan.  IL  60085.  312/336-1004 
World  Relief  (Administrative  Office  Only), 

P.O.  Box  WRC.  45tl  Gondnrson  Drive. 

Wheaton.  IL  60187.  312/665-0235         ! 
World  Relief  Dupage  County  Office.  1028 

College  Avenue.  Wheaton,  IL  60187. : 

462-7586 


.M2/ 


Indiana 

SER-IOBS  For  Progress.  1000  East  Chicago 

Avenue,  sast  Chicago.  IN  46312,  219/397- 

1550 
Catholic  Charities,  Diocese  of  Gary,  973  W. 

6th  Avenue,  Gary.  IN  46402.  219/882-2720 
International  Institute  of  Northwest  Indiana. 

4433  Broadway.  Gary,  IN  46409.  219/980- 

4636 
Episcopal  Legalization  Center,  Catholic 

Center.  1400  N.  Meridian  St..  »218.  P.O. 

Box  1410.  Indianapolis.  IN  46202.  317/236- 

1556 
Lfgal  Services  Organization  of  Indiana,  107 

North  Pennsylvania  Street,  Suite  1008, 

Indianapolis^  IN  46204.  317/631-1395  j 

Kansas 

United  Methodist.  Western  Kansas  Mexican- 
American  Ministries,  Inc.,  708  Avenue  H. 
Dodge  City.  kS  67801,  316/225-0625 

Catholic  Diocese  of  Dodge  City.  Office  for 
Migration  Services,  P.O.  Box  546.  510 
Kansas  St..  Elkhart.  KS  67950.  316/697-4b')d 


Harvest  Amnrioa  Corporation.  118GreRt 

Avenue.  Garden  City.  KS  67848.  316/375- 

1619 
SER  Corporation  of  Kansas,  118>A  Grant. 

Garden  City.  KS  67848.  316/275-2874 
United  Methodist  Western  Kansas,  Mexican- 
American  Ministries,  P.O.  Box  766,  Garden 

City.  KS  67846.  316/275-1706 
Harvest  America  Corporation.  1015  E. 

Highway  24.  P.O.  Box  752.  Goodland,  KS 

67735.913/899-3878 
Catholic  Archdiocese  of  Kansas  City, 

Legalization  Office  (El  Centre,  Inc.),  736 

Shawnee  Avenue,  Kansas  City,  KS  66105, 

913/621^500 
Harvest  America  Corporation.  14th  and 

Metropolitan.  Kansas  City,  KS  66103, 913/ 

342-2121 
SER  Corporation  of  Kansas,  1629  B. 

Southwest  Blvd..  Kansas  City,  KS  66103, 

913/236-6010 
Harvest  America  Corporation,  409  N,  Main. 

P.O.  Box  770,  Leoti,  KS  67861,  316/375-2648 
United  Methodist,  Western  Kansas  Mexican- 
American  Ministries.  Inc..  311  North  Grant, 

B<ix  916.  Liberal,  KS  67901,  316/624.-68e6 
Diocese  of  Salina.  Catholic  Charities.  137 

North  9th  St.,  Salina,  KS  67401,  913/825- 

0208 
El  Centro  De  Servicios  Para  HIspanos.  1109 

Seward,  Topeka,  KS  66616,  913/232-8207 
SER  Corporation  of  Kansas,  1195  Buchanan, 

Topeka.  KS  66604.  913/232-8195 
United  Methodist,  Western  Kansas  Mexican- 
American  Ministries,  Inc.,  321  W.  Grant. 

Ulysses.  KS  67860.  316/356-4079 
Catholic  Social  Services,  Office  of  Hispanic 

Affairs,  940  S.  St.  Francis,  Wichita,  KS 

67211.  316/269-^587 
Lutheran  Social  Services  of  Kansas  and 

Oklahoma.  18.'i5  N.  Hillside,  Wichita,  KS 

67214.  316/686-6645 
SER  Corporation  of  Kansas,  709  E.  21st. 

Wichita.  KS  67214.  316/264-5372 

Michigan 

SER-jOBS  For  Progress,  610  South  French 

Street.  Adiian.  Ml  49221,  517/263-2042 
Our  Lady  of  Albanians.  20855  W.  Thirteen 

Mile  Road,  Birmington,  Ml  48010,  313/64^ 

0816 
International  Institute,  2651  Saulino  Court, 

Dearborn,  MI  48120.  313/841-1677 
All  Saints  Episcopal  Church,  3837  W.  7  Mile 

Rd.,  Detroit,  Ml  48221,  313/341-5320 
Catholic  Archdiocese  of  Detroit,  Department 

of  Christian  Service,  305  Michigan  Avenue, 

Detroit.  Ml  48226.  313/237-5900 
Holy  Redeemer,  1721  junction,  Detroit,  Ml 

48209.  313/842-6045 
International  Institute.  4138  West  Vernon 

Ave..  Detroit.  MI  48209.  313/554-1445 
Inteniational  Institute,  111  East  Kirby. 

Detroit.  Ml  48202.  313/871-8600 
Lutheran  Social  Services,  8131  E.  Jefferson, 

Detroit.  Ml  48214.  313/823-7700 
SER-jOBS  For  Progress.  9301  Michigan 

Avenue.  Detroit.  Ml  48209.  313/846-2240 
Ste.  Anne.4000  St.  Anne  St..  Detroit,  MI 

48S21.  313/496-1701;  862-5400 
St.  Gabriel's  Episcopal  Church.  15717 

Stephens  Drive.  East  Detroit.  MI  48021, 

313/77.5-14.50 
liUemational  Institute.  515  Stevens  Street. 

Flint.  MI  48502.  313/767-Q720 


Spanish  Speaking  Informaliort  Center,  2523 

Clio  Rd..  Ste.  Ml.  Flint.  Ml  4UM.  313/239- 

4417 
Calhoho  Human  Development  Office,  117 

Maple  SE.  Grand  Rapids,  Ml  49503, 616/ 

459-8223 
International  Institute,  11333  Joseph  Campau. 

Hamtramok.  Ml  48212.  313/363-1084,1092 
St.  Ladislaus,  2713  Caniff,  Hamtramok,  Ml 

48212.  313/872-0709;  883-2100 
Michigan  Economics  for  Human 

Development.  176  Walnut,  Holland,  MI 

49423.  616/39&-2913 
Sacred  Heart  Church,  700  Maple  Vista,  Imlay 

City.  Ml  48444,  313/724-6213 
Catholic  Family  Services.  Diocese  of 

Kalamazoo,  1819  Gull  Road.  Kalamazoo, 

Ml  49001,  616/381-9800 
Michigan  Economic  Human  Development,  355 

E.  Kalamazoo,  Kalamazoo,  Ml  49007,  616/ 

343-7126 

ijic  Diocese  of  Lansing.  Migration  and 
«gee  Services.  233  North  Walnut  St.. 
,  Lansing,  Ml  48933,  517/484-1010 
S|.  Joseph,  924  E.  Second,  Monroe,  MI  48161. 

313/241-9590 
St.  Vincent  De  Paul's,  150  E.  Wide  Track 

Drive,  Pontiac,  MI  48058,  313/332-0283 
St.  Paul's  Episcopal  Church,  3201  Gratiot,  Port 

Huron,  Ml  48060.  313/982-3660 
International  Institute,  1234  Inglewoqd, 

Rochester.  Ml  48063.  313/651-5836 
Latin  American  Affairs  Dept.,  Catholic 

Diocese  of  Saginaw,  716  N.  Michigan 

Avenue,  Saginaw,  Ml  48602.  517/755-4477 
SER-JOBS  For  Progress.  1636  South  Warren 

Avenue.  Saginaw,  Ml  48605,  517/763-3412 
Our  Lady  of  Czestochawa  Mission.  3000 

Eighteen  Mile  Road,  Sterling  Heights,  MI 

48078.  313/977-7267:  268-8205 

Minnesota 

Lutheran  Social  Services  of  Minnesota. 

Refugee  Center.  1730  E.  Superior  St., 

Duluth.  MN  55812.  218/728-6839 
Lutheran  Social  Services  of  Minnesota.  2414 

Park  Avenue,  Minneapolis.  MN  55404. 612/ 

871-0221 
Lutheran  Social  Services  of  Minnesota.  031 

Center  Avenue,  Suite  1,  Moorhead.  MN 

56560.  218/23^-4593 
Catholic  Charities.  Archdiocese  St.  Paul/ 

Minneapolis.  436  Main  Street.  St.  Paul,  MN 

55102.  612/227-8738 
International  Institute  of  Minnesota.  1694 

Como  Avenue.  St.  Paul.  MN  55108,  612/647- 

0191 

Mifiaouri 

Don  Bosco  Community  Center,  529  Campbell. 

Kansas  City.  MO  64106.  816/421-0546 
Guadalupe  Center.  Inc.,  2641  Belleview, 

Kansas  City.  MO  64106,  816/561-6885 
Lutheran  Mission  of  the  Good  Shepherd.  1742 

Jefferson.  Kansas  City.  MO  64108,  816/474- 

9049 
International  Institute  of  St.  Louis,  3800  Park 

Avenue.  St.  Lo«is.  MO  63110,  314/773-9090 

-  Montana  ' 
Rural  Employment  Opportunities.  Inc.,  1143 

First  Ave.  North,  Suite  217.  Billings,  MT 

59101.  406/248-8280;  256-1140 
Rural  Employment  Opportunities.  Inc.,  25 

Sotilh^wing,  P.O.  Box  831,  Helena,  MT 
-   59624-0631,^406/442-78501449-7880 


Rural  Employment  Opportunities.  Inc..  433 

Main  Street,  Kalispell,  MT  59903 
Metropolitan  Analysis  and  Retrieval 

Systems.  Inc.,  2701  N.  Reserve  Street,  P.O. 

Box  3958,  Missoula,  MT  59806,  406/721- 

6277 

Nebraska 

Nebraska  Association  of  Farmworkers.  Inc.. 

200  S.  Silber.  P.O.  Box  1459.  North  Platte, 

NE  69103-1459.  306/534-2630 
Chicanos  Awareness  Center.  4825  S.  24th  St., 

Omaha.  NE  68107.  402/733-2720 
Nebraska  Association  of  Farmwwkcrs,  4939 

S.  24th  St„  Omaha,  NE  68107.  402/733-2720 
SER-Jobs  for  Progress,  Inc..  5002  S.  33rd 

Street,  Omaha.  NE  68107-2.594,  402/734- 

1321 

Ohio 

International  Institute.  207  B.  Talmadge 

Avenue,  Akron,  OH  44310,  216/376-5106 
Ohio  Farmworker  Opportunities,  Division  of 

Rural  Opportunitiei.  Inc.  215  R  Market 

St.'eet  AlKanee.  OH  44601,  216/821-4740 
Ohio  Farmworker  Opportunities.  Divisitin  of 

Rural  Opportunities,  Inc.,  1616  East 

Wooster,  Suite  9,  P.O.  Box  186,  Bowling 

Green,  OH  43402,  419/354-3548 
Catholic  Social  Service  of  Southwest  Ohio, 

100  E.  6th  Street,  Cincinnati,  OH  45202. 

513/241-7745 
Travelers  Aid/International  Institute.  632 

Vine  Street.  Suite  505,  Cincinnati,  OH 

45202.  613/721-7660 
Catholic  Social  Services  of  Cuyahoga  County. 

3409  Woodland  Avenue.  Cleveland,  OH 

44115.  216/881-1600 
Nationalities  Services  Center,  1715  Euclid 

Avenue,  Cleveland,  OH  44115,  216/781- 

4560 
Catholic  Social  Service,  1012  Ralston  Ave., 

Defiance,  OH  43512, 419/782-4933 
Rural  Opportunity,  Inc..  2201  Commerce  Dr., 

Suite  D.  P.O.  Box  955.  Fremont,  OH  4342a 

419/334-2689 
Catholic  Social  Services.  1933  Spielbusch 

Avenue,  P.O.  Box  985.  Toledo,  OH  43696- 

0985,  419/244-6711 
Internationa)  Institute.  2040  Scottwood  Ave., 

Toledo,  OH  43620,  419/241-9178 
AJ  &  Associates,  Inc.,  6590  Mcvey  Boulevard, 

Worthington,  OH  43085.  614/766-0233 

Orfi^on 

Linn-Benton  Community  College.  6500  Pacific 

Blvd.,  Albany,  OR  97321.  503/928-2361 
Southwestern  Community  College,  1988 

Newmark,  Coos  Bay,  OR  97402,  503/888- 

2525 
Catholic  Social  Services,  P.O.  Box  945. 565 

West  Hermiston  Ave.,  Hermiston.  OR 

97838.  503/567-5812 
OHDC-Migrant.  Sunnyside  Mall,  Hwy  395, 

I  lermiston,  OR  97838,  503/567-5800 
Immigrants  Project,  All  Saint's  Church,  372 

N.E.  Lincoln  St.,  Hillsboro,  OR  97124,  503/ 

648-4518 
Oregon  Human  Development  Corporation- 
Migrant.  862  S.E.  Oak  Street,  Suite  !B. 

Hillsboro,  OR  97123,  503/640-5496 
Hood  River  County  Farm  Bureau,  100  Third 

Street.  Hood  River,  OR  97013.  503/386-3334 
Hood  River  Grower-Shipper  Association, 

P.O.  Box  830,  455  Frankton  Rd..  Hood  River, 

OR  97031.  503/386-3433 
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La  Clinica  Del  Carino.  2690  May  Street,  Hood 

River,  OR  97031,  503/386-6380 
OHDC-Migrant.  1014-B  Main  Street,  Klamath 

Falls,  OR  97601,  503/883-7186 
Community  Action  Agency  of  Yamhill 

County,  Inc.,  625  N.  Hwy  99W.  P.O.  Box 

621,  McMinnville,  OR  97128,  503/472-0457 
OHDC-Migrant,  1227  Clark  Avenue.  Ontario, 

OR  97714.  503/881-1491 
Treasure  Valley  Community  College.  650 

College  Blvd.,  Ontario,  OR  97914,  503/889- 

6493 
Treasure  Valley  Immigration  Counseling 

Service.  772  N.  Oregon,  Ontario,  OR  97914, 

503/889-3121 
Catholic  Resettlement  Services,  319  SW. 

Washington,  #818,  Portland,  OR  97204, 

503/228-6531 
Ecumenical  Ministries  of  Oregon,  SOAR/ 

CWS,  5404  NE.  Alameda  St.,  Portland.  OR 

97213.  503/284-3002 
Lutheran  Family  Services.  605  SE.  39lh  Street, 

Portland,  OR  97214.  503/233-0042 
Oregon  Human  Development  Corporation- 
Hispanic  Access,  1623  NW.  19th,  Portland, 

OR  97209.  503/274-1395 
San  Salvador  Vicarriate,  Immigration 

Counseling  Service,  621  SW.  Morrison. 

Suite  205,  Portland,  OR  97205,  503/221-1689 
Consortium  of  Oregon  Community  Colleges, 

C/O  Chemeketa  Community  College.  P.O. 

Box  14007.  Salem.  OR  97309,  503/399-5100 
OHDC-Admin..  P.O.  Box.  23937. 11654  SW. 

Pacific  Hwy..  Ste.12,  Tigard.  OR  97223.  503/ 

620-9317 
Tillamook  Bay  Community  College,  2510  First 

Street,  Tillamook,  OR  97141.  503/842-2503 
OHDC-Migrant,  949-A  Young  Street. 

Woodbum,  OR  97071,  503/982-5100 

South  Dakota 

Lutheran  Social  Services,  601  W.  11th  St., 
Sioux  Falls,  SD  57104.  605/338-9136 

Utah 

Utah  Rural  Development  Corporation,  12  E. 

Center  Street,  Midvale.  UT  84047.  801/566- 

1638 
Catholic  Community  Services.  514  24fh  St., 

Ogden,  UT  84404,  801/399-8160 
Weber  Council  of  Spanish  Speaking 

Organizations.  369  Healy  Street,  Ogden,  UT 

84401.  801/621-1991 
Catholic  Community  Services,  Utah 

Immigration  Project-Outreach  Program,  210 

N.  Carbon  Avenue,  Price,  UT  84501.  801/ 

637-1740 
Catholic  Community  Services,  Utah 

Immigration  Project-Outreach  Program,  172 

N.  5th  West,  Provo.  UT  84601,  801/374-5001 
Catholic  Community  Services.  Utah 

Immigration  Project-Outreach  Program.  840 

Sunset  Dr.,  Richfield.  UT  84701,  801/896- 

8567 
Catholic  Community  Services  of  Utah.  333  E. 

So.  Temple.  «  701.  Salt  Lake  City.  UT 

84111.801/328-9100 
Catholic  Community  Services.  Utah 

Immigration  Project-Outreach  Program. 

P.O.  Box  1212.  Wendover,  UT  84083.  801/ 

665-2339 
Utah  State  Farm  Bureau,  5300  S.  360  West, 

West  Salt  Lake  City,  UT  84123.  801/261- 

3991 


Washington 

First  Congregational  Church,  2401  ComwAU, 

Bellingham,  WA  98225.  206/734-3720 
Metropolitan  Analysis  and  Retrieval 
Systems.  Inc..  2505  Cedarwood  Ave.,  Ste.  B, 
Bellingham,  WA  98225 
Ralph  O.  Black.  P.O.  Bx.440.  Custer.  WA 
98240.  340  Alder  Street,  Blaine,  WA  98230, 
206/332-5310 
Enterprise  for  Progress  in  the  Community, 
Early  Childhood  Education  Center.  206 
Emerson.  P.O.  Box  252,  Chelan.  WA  98816. 
509/682-5138 
Enterprise  for  Progress  in  the  Community. 
Early  Childhood  Education  Center.  1901 
Rock  Island  Road.  East  Wenatcbee.  WA 
98801,  509/884-2435 
First  United  Methodist  Church.  3530  Colby 

Ave..  Everett,  WA  98201.  206/259-7233 
WHD-Migrant.  2713  10th  St..  Everett.  WA 

98201,  206/259-7033 
Enterprise  for  Progress  in  the  Community. 
Immigration  Project,  225  Division. 
Grandview,  WA  98930,  509/882-4122 
Washington  State  Migrant  Council, 
Grandview  MHS,  712  Wolfe  Lane,  P.O.  Box 
337.  Grandview.  WA  98930,  509/882-3783 
Washington  Slate  Migrant  Council. 
Grandview  EXT,  111  Birch  Avenue.  P.O. 
Box  187,  Grandview.  WA  98930.  508/682- 
4549 
Centro  Campesino  Immigrant  Project  P.O. 
Box  800, 120  Sunnyside  Avenue,  Granger. 
WA  98932,  508/854-2222 
Washington  State  Migrant  Council.  Granger 
CDC,  201  East  Ist  St..  P.O.  Box  677. 
Granger.  WA  98932,  509/854-1630 
Washington  State  Migrant  Council.  Lynden 
MHS,  8686  Vineup  Road.  Lynden.  WA 
98264.  200/354-2667 
Washington  State  Migrant  Council,  Mabton 
MHS,  N.  Ist  ft  B  St..  P.O.  Box  128,  Mabton. 
WA  98935,  509/884-4322 
Washington  State  Migrant  Council.  Mabton 
MHS  EXT.  II,  5th  and  'B"  Street.  Mabton. 
WA  98935.  509/894-4322 
Columbia  Basin  Christian  Ministry.  202  W. 
5lh  Avenue,  *7,  Moses  Lake.  WA  98837. 
509/766-0347 
Moses  Lake  Community  Health  Center,  1017 
W.  Broadway,  Moses  Lake,  WA  98837.  509/ 
765-0674 
Washington  State  Migrant  Council.  Moses 
Lake  MHS.  5th  and  Chestnut  St..  Moses 
Lake,  WA  98837.  509/765-6724 
WHD-Migrant,  1020B  West  Ivy,  Moses  Lake. 

WA  98837 
Riverside  Presbyterian  Church,  100  Desert 
Aire  Drive,  Mottawa.  WA  99344.  509/932- 
4651 
WHD-Migrant,  1615  South  Second  St.,  Mount  »■ 

Vernon.  WA  98273.  206/33fr-6507 
Washington  State  Migrant  Council,  Mt. 
Vernon  MHS.  2010  N.  La  Venture.  Mt. 
Vernon.  WA  98273.  206/428-3993 
Okanogan  Farmworkers  Clinic.  716  S.  1st. 
P.O.  Box  832,  Okanogan.  WA  98840,  509/ 
422-5700 
St.  John's  Episcopal  Church.  114  E.  20th 

Avenue.  Olympia  WA  98051.  206/322-8527  ' 
Okanogan  County  Alien  Legalization  for 
Agriculture.  1124  5th  Ave.,  Omak.  WA 
98841.  509/826-0481 
Columbia  Basin  Health  Association.  P.O.  Box 
546.  Othello.  WA  99344.  509/488-5256 
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Washington  State  Migrant  Council.  Othello 

MHS.  550  N.  7th  Ave..  Othello.  WA  99344. 

509/488-3502 
Sponeros  Translation  Network,  112  S.  4th 

Avenue.  Suite  1.  Pasco.  WA  99301,  509/ 

547-7962 
Washington  State  Migrant  Council,  Pasco 

MHS,  315  W.  Court  St.,  Pasco,  WA  99301, 

509/547-7882 
WHD-Migrant.  527  West  Court.  Pasco,  WA 

98301.  509/545-4350 
Washington  State  Migrant  Council,  Whitstran 

MHS.  Foissey  Road,  Rt.  2  Box  2201. 

Prosser.  WA  99350,  509/973-2545 
Washington  State  Migrant  Council,  Quincy 

MHS.  310  "H"  St.,  SW.,  P.O.  Box  39B2. 

Quincy,  WA  98848,  509/787-2511       I 
Cuban  Refugee  Resettlement  of  Washington. 

11740  Aurora  Avenue  North.  Seattle.  WA 

98133.  206/364-4888 
Filipino  Youth  Act.  810  18th  Avenue.  Seattle. 

WA  98122.  206/323-6545 
Hispanic  immigration  Program.  Catholic 

Archdiocese  of  Seattle.  3600  South 

Graham.  Seattle,  WA  98118,  206/721-4752 
Presiding  Bishop's  Fund,  1610  S.  King.  Seattle. 

WA  98144.  206/323-3152 
Washington  Association  of  Churches.  3902  S. 

Ferdinand.  Seattle.  WA  98118.  206/721- 

5288 
Washington  Human  Development 

Corporation-Admin.  4636  East  Marginal 

Way  S.  Seattle.  WA  98134,  206/762-5192 
Catholic  Family  Services.  W.  1104  Heroy. 

Spokane,  WA  99205.  509/456-7153 
Washington  Association  of  Churches,  N.  2319 

Monroe.  Suite  102.  Spokane.  WA  99205. 

509/325-2591 
Immigration  Assistance  Association.  )erome 

A.  Durbin  &  R.W.  Beaver.  lOOl  Powell.  P.O. 

Box  639.  Steilacoom.  WA  98388.  206/582- 

6620:582-6620 
Catholic  Charities.  Diocese  of  Yakima,  2201 

F.  Edison.  P.O.  Box  29&  Sunnyside.  WA 

98944.  509/837-5548 
People  for  People.  2201  Edison.  Sunnyside, 

WA  98944,  509/837-7610 
Washington  State  Migrant  Council.  1115 

South  9th  Street.  Sunnyside.  WA  98944, 

509/837-8909 


Washington  State  Migrant  Council, 

Sunnyside  CDC.  320  N.  6th  St..  Sunnyside. 

WA  98944.  509/837-5902 
WHD-Migrant.  1614  Eastway.  Sunnyside.  WA 

98944.  509/837-8363 
Yakima  County  Alien  Legalization  for 

Agriculture.  230  W.  Edison.  Sunnyside.  WA 

98944.  509/839-0770 
Associated  Ministries.  2520  Sixth  Avenue. 

Tacoma.  WA  98406.  206/386-3056 
Enterprise  for  Progress  in  the  Community. 

Early  Childhood  Education  Center,  106 

Goldendale  Ave..  Toppenish.  WA  98948. 

509/865-5711;  3938 
People  for  People.  425  S.  Elm.  P.O.  Box  2. 

Toppenish.  WA  98948,  509/865-5221 
Washington  State  Migrant  Council, 

Toppenish  CDC.  Magnolia  &  Ward  St..  P.O. 

Box  347.  Toppenish,  WA  98948.  509/865- 

2865 
WHD-Migrant,  516  West  Ist  Ave.,  Toppenish, 

WA  98948.  509/865-3962 
WHD-Migrant,  526  West  1st  Ave.,  Toppenish. 

WA  98948.  509/865-3962 
Yakima  Valley  Farm  Workers  Clinic,  518  W. 

First  St..  Toppenish,  WA  98948.  509/865- 

5600 
Community  Health  Clinic.  208  N  2nd  Ave., 

PO.  Box  177.  Walla  Walla.  WA  99362.  509/ 

525-6650 
Washington  State  Migrant  Council.  Walla 

Walla  MH&  2nd  and  Cherry  St..  P.O.  Box 

293.  Walla  Walla.  WA  99362.  509/529-1668 
Washington  State  Migrant  Council.  Wapato 

CDC.  Naches  and  3rd  St.,  P.O.  Box  382. 

Wapato.  WA  98951,  509/877-3092 
Chelan  County  Alien  Legalization  for 

Agriculture,  1501  Miller  Street,  Wenatchee. 

WA  98801,  509/662-8232 
Guadalupe  Immigration  Counseling  Center, 

520  Valley  Mall  Parkway.  P.O.  Box  7160. 

Wenatchee.  WA  98801.  206/884-2066 
Wenatchee  Community  Health  Center.  1630 

N.  Wenatchee  Avenue.  Wenatchee.  WA 

98801.  509/662-5163 
WHD-Migrant.  103  South  Mission, 

Wenatchee,  WA  98801,  509/662-6211 
Klichtat-Skamania  Development  Council 

Food  Bank,  1003  E.  Jewett  Blvd.,  White 

Salmon.  WA  98672.  509/493-3954 


Elizabeth  Marie  Baez.  707  North  1st  St..  Suite 

B.  Yakima.  WA  98901.  509/457-7692 
Enterprise  for  Progress  in  the  Community. 

1910  Englewood  Avenue.  Yakima.  WA 

98902.  509/248-3950 
Enterprise  for  Progress  in  the  Community. 

Early  Childhood  Education  Center.  5502  W. 

Chestnut,  Yakima.  WA  98908,  509/966-7406 
People  for  People,  1214  W.  Lincoln  Avenue. 

Yakima.  WA  98907.  509/248-6726 
Washington  State  Migrant  Council.  Yakima 

CDC.  1211  S.  7th  Street.  Yakima.  WA  98902. 

509/453-8334 
WHD-Migrant.  504  North  Naches.  #1. 

Yakima.  WA  98901.  509/453-6771 

Wisconsin 

Spanish  Centers  of  Racine.  Kenosha  and 

Walroth.  Inc..  1212  57th  Street,  Kenosha, 

WI  53403.  414/552-7830 
Catholic  Social  Services,  Archdiocese  of 

Milwaukee.  6033  W.  Lloyd  St..  Milwaukee. 

WI  53213.  414/475-5900 
International  Institute  of  Wisconsin,  2801  W. 

Highland  Blvd..  Milwaukee.  WI  53208. 414/ 

933-0521 
SER-JOBS  For  Progress,  1711  South  11th 

Street.  Milwaukee.  WI  53204,  414/649-2640 
The  Council  for  the  Spanish  Speaking.  614 

West  National  Avenue.  Milwaukee,  WI 

53204.  414/384-3700 
Spanish  Centers  of  Racine.  Kenosha  and 

Walroth.  Inc..  720 17th  Street.  Racine.  WI 

53403.  414/637-7931 
La  Casa  De  Esperanza.  410  Arcadian  Avenue. 

Waukesha.  WI  53186.  414/547-0887 

Wyoming 

St.  Stephen's  Episcopal  Church,  4700  S. 

Poplar  Street.  Casper.  WY  82601.  307/26S- 

4105 
Maui  Economic  Opportunity.  Inc.. 

Immaculate  Conception.  900  Hitching  Post, 

Green  River.  WY  82935 
Metropolitan  Analysis  and  Retrieval 

Systems.  Inc..  Warjand  Municipal  Airport. 

Terminal  Building  Airport  Road.  Warland. 

WY  82401.  307/347-2483 

[FR  Doc.  87-26784  Filed  11-19-87;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PARTS  712  and  716 
[OPTS-«4027;  Fm.-3292-41 

PreiminafY  Assessment  Infonnation 
and  Healttt  and  Safety  Data  Reporting; 

Addition  of  Ctiemicals 

1 
AOCNCV:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule.  ^ 

SUMMAirr.  The  Interagency  Testing 
Committee  (ITC)  in  its  Twenty-first 
Report  to  EPA  recommended  that  EPA 
give  priority  consideration  to  six 
chemical  substances  in  proposing 
chemical  test  rules.  To  assist  EPA  in  its 
determination  of  which,  if  any.  tests  are 
needed  for  these  substances,  EPA  is 
adding  the  six  substances  to  two  model 
information-gathering  rules:  the  Toxic 
Substances  Control  Act  (TSCA)  section 
8(a)  Preliminary  Assessment 
Information  rule  (PAIR),  and  the  TSCA 
section  8(d)  Health  and  Safety  Data 
Reporting  Rule.  The  substances  being 
given  priority  consideration  are:  2,6- 
Anthracenedisulfonic  acid.  4.8-diamino- 
9.10-dihydro-l,5-dihydroxy-9,10-dioxo-. 
CAS.  No.  128-86-9:  2.6- 
Anthracenedisulfonic  acid,  4.8-diamino- 
9,10-dihydro-l,5-dihydroxy-9,10-dioxo-, 
disodium  salt;  CAS  No.  2861-02-1;  2- 
Anthracenesulfonic  acid,  4[(4- 
(acetylamino)phenyl)aminol-l-amino- 
9,10-dihydro-9,10-dioxo-,  CAS  No.  6247- 
34-3;  2-Anthracenesulfonic  acid.  4-[(4- 
(acetylamino)phenyl)amino]-l-amino- 
9,10-dihydro-9.lO-dioxo-,  monosodium 
salt.  CAS  No.  6424-85-7  9,10- 
Anthracenedione,  l,5-diaminochloro-4,8- 
dihydroxy-.  CAS.  No.  12217-79-7;  9,10- 
Anthracenedione.  l-amino-4-hydroxy-2- 
phenoxy-.  CAS  No.  17418-58-5.  EPA  is 
also  making  a  technical  amendment  to 
the  TSCA  section  8(d)  submission 
requirements  to  clarify  how  studies 
should  be  submitted. 
date:  This  rule  shall  become  effective 
on  December  21, 1987. 
FOR  nMTHCn  MFOmtATION  CONTACT: 
Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St., 
SW..  Washington,  DC  20460,  Telephone: 
(202-554-1404). 

SUPPLEMENTARY  INFORMATION:  This  rule 
adds  six  chemical  substances  to  the 
PAIR  and  section  8(d)  Health  and  Safety 
Data  Reporting  Rule.  Manufacturers, 
processors,  and  importers  of  these 
chemicals  will  be  required  to  report  end 
use.  exposure,  volume,  and  unpublished 
health  and  safely  data  to  the  Agency. 


Elsewhere  in  today's  issue  of  the 
Federal  Register,  EPA  is  announcing  the 
receipt  of  the  Twenty-first  Report  of  the 
rrC.  which  was  transmitted  to  EPA  on 
October  30, 1987. 

1.  Background 

Section  4(e)  of  TSCA  established  the 
ITC  and  authorized  it  to  recommend  to 
EPA  chemical  substances  and  mixtures 
(chemicals)  to  be  given  priority 
consideration  in  proposing  chemical  test 
rules.  For  some  of  these  chemicals  the 
ITC  may  designate  that  EPA  must 
respond  to  its  recommendations  within 
12  months.  In  this  time,  EPA  must  either 
initiate  a  rulemaking  to  test  the  chemical 
or  publish  in  the  Federal  Register  its 
reasons  for  not  doi^g  so.  Elsewhere  in 
today's  issue  of  the  federal  Register, 
EPA  is  announcing  the  receipt  of  the 
Twenty-first  Report  of  the  ITC.  which 
was  transmitted  to  EPA  on  October  30, 
1987.  The  Twenty-first  Report  revises 
and  updates  the  Committee's  priority  list 
of  chemicals  and  adds  six  substances  to 
the  section  4(e)  priority  list.  This  rule 
adds  these  substances  to  the  PAIR  and 
section  8(d)  Health  and  Safety  Data 
Reporting  Rule  which  will  require 
manufacturers,  importers,  and 
processors  to  report  volume,  end  use, 
exposure,  and  unpublished  health  and 
safety  data  to  EPA.  This  rule  also  makes 
a  nonsubstantive  technical  amendment 
to  the  section  8(d)  submission 
requirements  to  clarify  how  studies 
should  be  submitted. 

To  assist  EPA  in  responding  to  the 
ITC  recommendations.  EPA  has 
developed  two  model  information- 
gathering  rules  which  provide  for  the 
automatic  addition  of  ITC  priority  list 
substances.  Whenever  EPA  announces 
the  receipt  of  an  ITC  report.  EPA  may,  at 
the  same  time  without  notice  and 
comment,  amend  the  two  model 
information-gathering  rules  by  adding 
the  recommended  substances.  The 
amendment  adding  these  substances  to 
the  PAIR  and  the  Health  and  Safety 
Data  Reporting  Rule  becomes  effective 
30  days  after  publication. 

EPA  issued  PAIR  under  section  8(a)  of 
TSCA  (15  US.C.  2607(a)),  and  it  is 
codified  at  40  CFR  Part  712.  This  model 
section  8(a)  rule  established  standard 
reporting  requirements  for 
manufacturers  and  importers  of  the     ' 
chemicals  listed  in  the  rule.  These 
manufacturers  and  importers  are 
required  to  submit  a  one-time  report  on 
geneal  volume,  end  use,  and  exposure 
information  using  the  Preliminary 
Assessment  Information  Manufacturer's 
Report  (EPA  Form  7710-35).  EPA  uses 
this  model  section  8(a)  rule  to  gather  , 
current  information  on  substances  of 
concern  quickly. 


EPA  issued  the  model  Health  and 
Safety  Data  Reporting  Rule  under 
section  8(d)  of  TSCA  (15  U.S.C.  2607(d)). 
and  it  is  codified  at  40  CFR  Part  716. 
EPA  revised  the  section  8(d)  model  rule 
on  September  15. 1986  (51  FR  32720).  The 
section  8(d)  model  rule  requires  past, 
current  and  prospective  manufacturers, 
importers,  and  processors  of  listed 
chemical  substances  and  mixtures  to 
submit  to  EPA  copies  and  lists  of 
unpublished  health  and  safety  studies 
on  the  listed  chemicals  that  they 
manufacture,  import,  or  process.  These 
studies  provide  EPA  with  useful 
information  and  have  provided 
significant  support  for  EPA's 
decisionmaking  under  TSCA  sections  4. 
5.  6.  a  and  9. 

The  Agency  is  also  in  this  rule  making 
a  technical  amendment  to  the  section 
8(d)  model  rule  submission  requirements 
to  clarify  how  studies  should  be 
submitted.  EPA  is  issuing  this 
clarification  because  people  have  been 
submitting  section  8(d)  studies  without 
clearly  identifying  which  chemical  they 
apply  to.  Under  this  amendment,  section 
6(d)  submissions  must  be  identified 
either  on  the  face  of  the  study  or 
otherwise  by  the  applicable  chemical 
name  and  Chemical  Abstracts  Service 
Registry  Number  (CAS  Number),  if  any, 
identified  in  §  716.120(a)  (1)  and  (2).  This 
indexing  or  identification  could  be  done 
in  three  ways.  First,  the  cover  letter 
which  is  required  under  §§  716.30(b)  and 
716.35(b)  could  index  each  study  by 
CAS  Number  and  chemical  name. 
Second,  a  separate  attachment  could  be 
included  in  the  submission  which 
identifies  each  of  the  studies  by 
chemical  name  and  CAS  Number. 
Finally,  each  individual  study  could 
include  the  CAS  Number  and  chemical 
name  on  its  first  page  or  on  a  cover 
page.  While  other  means  of  compliance 
may  be  available,  the  Agency  is  most 
concerned  that  the  chemical  name  and 
CAS  Number  associated  with  each 
study  be  easily  ascertainable  from  the 
study,  the  cover  letter,  or  an  attachment. 

n.  Chemicals  To  Be  Added 

The  following  ITC  priority  list 
substances  for  which  reporting  is 
required  under  40  CFR  Parts  712  and  716 
are  listed  in  ascending  CAS  Number 
order 


CAS  No. 


12B-86-9 
2661-02-1 


6247-34-3 


Name 


2.6-Anthfac6ne<»sut1on«c  ack).  4.8-<Jiamino- 
9. 1 0H*hy<)ro- 1 .  5H*hydrOxy-9. 1 0-dtoxo- 

2.6-AottHaoenedisuKooic  add.  4.8Kliamino- 
9.l0-dihy<)fo-l.5-dihydroxy-9.l0-dio«o-.  diso- 
dium satt 

2-Anthracenesulfonic  acid.  4-t(4- 

(ac«ylamino)ph«ny1)aminol-1-amino-9.10-  ^ 
dihydro-9.10-dioxo-  .  ^ 


CAS  No. 


6424-9$-7 

12217-79-7 
17418-56-5 


2-Anll)raQenesuHonic  add,  4-((4- 

(acety<amino)phen>Oamino  M -ammo-9. 1 0- 
dltiydro-9.lO-di6jio-,  mofiotodium  saN 

9.10-AMhraoenedione,    1v5K»amnocWoro-4.e- 
d»iydroxy- 

9.ia.Anlhrac8nedione,      1-amino-4-hydroxy-2- 
ptwnony- 


III.  Reporting  Requirements 

A.  Preliminary  Assessment  Information 
Rule 

All  persons  who  manufactured  or 
imported  the  substances  named  in  this 
rule  during  their  latest  complete 
corporate  fiscal  year  must  submit  a 
Preliminary  Assessment  Information 
Manufacturer's  Report  (EPA  Form  No. 
7710-35)  for  each  manufacturing  or 
importing  site  at  which  they 
manufactured  or  imported  a  named 
substance.  A  separate  form  must  be 
completed  for  each  substance  and 
submitted  to  the  Agency  no  later  than 
February  18, 1988.  Persons  who  have 
previously  and  voluntarily  submitted  a 
Manufacturers  Report  to  the  ITC  or  EPA 
should  read  S  712.30(al(3).  This  section 
allows  these  persons  to  submit  a  copy  of 
the  original  Report  to  EPA  or  to  notify 
EPA  by  letter  of  their  desire  to  have  this 
submission  accepted  in  lieu  of  a  current 
data  submission. 

Complete  details  of  the  reporting 
requirements,  including  exemptions  and 
a  facsimile  of  the  reporting  form,  are 
fully  described  in  40  CFR  Part  712. 
Copies  of  the  form  are  available  from 
the  TSCA  Assistance  Office  at  the 
address  which  precedes  Unit  I. 

B.  Health  and  Safety  Data  Reporting 
Rule 

Listed  below  are  the  general  reporting 
requirements  of  the  section  8(d)  model 
rule. 

1.  Persons  who.  in  the  10  years 
preceding  the  date  a  substance  is  listed, 
either  have  proposed  to  manufacture, 
import,  or  process,  or  have 
manufactured,  imported,  or  processed, 
the  listed  substance  must  submit  to  EPA: 

A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

2.  Persons  who,  at  the  time  the    . 
substance  is  listed,  propose  to 
manufacture,  import,  or  process:  or  are 
manufacturing,  importing,  or  processing 
the  listed  substance  must  submit  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  the  substance  is 
listed. 


c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  the 
substance  is  listed  and  are  being 
conducted  by  of  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  date  the 
substance  is  listed  and  is  conducted  by 
or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of  completion 
date. 

3.  Persons  who,  after  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process  the 
listed  substance  must  submit  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  whidi  is  in  their  possession  at  the 
time  they  propose  to  manufacture, 
import,  or  process  the  listed  substance. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  they  propose  to 
manufacture,  import,  or  process  the 
listed  substance. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  are 
being  conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  is 
conducted  by  or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of  the 
completion  date. 

Detailed  guidance  for  reporting 
unpublished  health  and  safety  data  is 
provided  in  the  section  8(d)  Health  and 
Safety  Data  Reporting  Rule  published  in 
the  Federal  Register  of  September  15, 
1986  (51  FR  32720).  Also  found  there  are 
the  reporting  exemptions. 

C.  Submission  of  Pair  Reports  and 
Section  8(d)  Studies 

PAIR  reports  and  section  8(d)  health 
and  safety  studies  must  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460. 

Attn:  (insert  either  PAIR  or  8(d) 
Reporting) 

D.  Removal  of  Chemicals  from  the  Rules 

Any  person  who  believes  that  section 
8(a)  or  (d)  reporting  required  by  this  rule 
is  unWarraitted,  should  promptly  submit 
to  the  Agency  In  detail  the  reasons  for 
that  belief.  EPA  may  then  remove  the 
substance  from  this  rule.  When 
withdrawing  a  subsrance  from  the  rule,' 


EPA  will  issue  a  rule  amendment  for 
publication  in  the  Federal  Register. 

IV.  Release  of  Aggregate  Data 

The  Agency  will  follow  procedures  for 
the  release  of  aggregate  statistics  as 
prescribed  in  a  rule  related  notice 
published  in  the  Federal  Register  of  June 
13, 1983  (48  FR  27041).  Included  in  the 
notice  are  procedures  for  requesting 
exemptions  from  the  release  of 
aggregate  data.  Exemption  requests 
concerning  the  release  of  aggregate  data 
on  any  chemical  substance  must  be 
received  by  EPA  no  later  than  February 
18. 1988. 

V.  Economic  Analysis 

A.  Preliminary  Assessment  Information 
Rule 

EPA  estimates  the  PAIR  reporting  cost 
of  this  rule  is  $73,059.  To  calculate  this 
figure  EPA  used  the  TSCA  Inventory  to 
generate  a  list  of  manufacturers  and 
importers  of  these  substances.  Since  two 
companies  qualify  as  small  businesses 
as  defined  in  40  CFR  712.25(c),  EPA 
expects  49  firms  to  report  a  total  of  49 
reports. 

Reporting  Cost  (dollars) 

(a)  49  reports  expected  at  $613/ 

report $39,837 

(b)  49    familiarization    cases    at 
$678/case 33,222 

Total  „ 73,059 

Average  cost  per  site ...» ..„     $1,491 

Average  cost  per  firm $1,491 

Reporting  Burden  (hours) 

(a)  familiarization:  18  hours  per  site 

X  49  sites 882 

(b)  reporting:  16  hours  per  report  x 

49  reports 784 

Total  (hours)....- „ 1,666 

EPA  Cost 

Processing  Cost =49  reports  X  $91/ 
iqxwt „„ $4,459 


B.  Health  and  Safety  Data  Reporting 
Rule 

EPA  estimates  the  total  reporting 
costs  for  establishing  section  8(d) 
reporting  requirements  for  these 
substances  is  $40,088.  This  cost  estimate 
is  relatively  high,  because  the  Agency  is 
uncertain  about  the  likely  number  of 
respondents  to  the  rule.  Although  EPA 
has  used  the  best  available  data  to 
make  its  economic  projections,  much  of 
the  data  is  not  current.  Therefore,  EPA. 
intends  to  overestimate  rather  than 
underestiinate  the  reporting  burden. 

Nevertheless,  the  cost  of  this  rule  is 
low  in  comparison  with  its.pbtential 
benefits.  Healtb  and  safety  studies 


Federal  Register  /  Vol.  52,  No.  224  /  Friday.  November  20.  1987  /  Rules  and  Regulations 


concerning  these  substances  would 
improve  EPA's  ability  to  identify 
potential  public  health  and 
environmental  problems  with  regard  to 
these  chemicals.  The  Agency  therefore 
would  be  better  able  to  determine 
whether  further  regulatory  action  would 
be  necessary. 

The  estimated  reporting  costs  are 
broken  down  as  follows: 

Initial  corporate  review .....«_. $19,110 

Site  identirication 3.510 

File  sedfches  at  affected  sites ~  7.290 

Title  listing 378 

Photocopying ™ — ..._ 1,220 

Managerial  review „ 7,020 

Reporting  on  newly-initiated  stud- 
ies   172 

Submissions  after  initial  reporting 

period 1273 

Total- «.973 


VI.  Rulemaking  Record 

The  following  documents  constitute 
the  record  for  this  rule  (docket  contrel 
number  OPTS-84026).  All  of  these     | 
documents  are  available  to  the  public  in 
the  OTS  Reading  Room  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  The  OTS  Reading  Room 
is  located  at  EPA  Headquarters.  Rm. 
NE-G004,  401  M  St.,  SW..  Washington, 
DC 

1.  This  final  rule. 

2.  The  economic  analyses  for  this  ^e. 

3.  The  Twenty-first  Report  of  the 
Interagency  Testing  Committee. 

VII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EP/, 
must  judge  whether  a  rule  is  "major" 
and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  is  not  major  because 
it  will  not  result  in  an  effect  on  the 
economy  of  Si 00  million  or  more,  an 
increase  in  costs  of  prices,  or  any  of  the 
adverse  effects  described  in  the        , 
Executive  Order. 

This  amendment  was  not  submitted 
the  Office  of  Management  and  Budget 
(OMB)  for  review,  because  the         I 
automatic  listing  of  designated         ' 
substances  is  provided  for  in  40  CFR 
712.30(c)  and  716.18(b)— final  rules 
which  have  been  previously  reviewed 
by  OMB  under  the  terms  of  the 
Executive  Order. 


to 


B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3501  et  seq.  and 
have  been  assigned  OMB  control 
numbers  2070-0054  and  2070-0004. 

List  of  Subjects  in  4G  CFR  Parts  712  and 
718 

Chemicals,  Environmental  protection, 
Hazardous  substances.  Health  and 
safety  data.  Recordkeeping  and 
reporting  requirements. 

Dated:  November  12. 1987. 
(oseph  Merenda. 

Director,  Existing  Chemical  Assessment 
Division,  Office  of  Toxic  Substances. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  712-(  AMENDED] 

1.  In  Part  712: 

a.  The  authority  citation  for  Part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2607(a). 

b.  Section  712.30  is  amended  by 
adding  paragraph  (v)  to  read  as  follows: 

§712.30    Chemicai  lists  and  reporting 
periods. 

*        *        *        «        • 

(v)  A  Preliminary  Assessment 
Information  Manufacturer's  Report  must 
be  submitted  by  February  18, 1988,  for 
each  substance  listed  below. 


CAS  No. 


128-86-9 
2861-02-1 

6247-34-3 

6424-85-7 

12217-79-7 
17418-58-5 


Substance 


2.6.AnthrKanedisuHonic     acid.     4.8-diafflino- 

9, 1 0-dihydro- 1  5-<*hydfOity-9.1 0-diOKO-. 
2.6-Anttiraconeclisul(onic     acid,     4.8^»ammo- 

9.1(Mihydro-1.5-dihydroxy-9.10-<loi«>-,   diao- 

(^<uni  salt 
2-Anthracenesuttonic  acid,  4-((4-(acetylaniino) 

phenyl)aminol-1amifxv9.10-aihydro-9,10. 

dioxo- 
2-AnthracenesuMonic  acid.  4-[(4-(ace»ytaniino) 

phenyl)anwx)l-1-afnno-9,1(>dihydro-9.10. 

dkwo-.  monosodium  salt 
9,10-Antlvacanedione.     1  S-diaminochlorcM.B- 

dihydroKy-. 
9.10-Anthfaceoediooe,       1-amino.4JiydroKy-2- 

phenoxy-. 


b.  By  revising  paragraph  (b)  of 
S  716.30  to  read  as  follows: 

§  716.30    Submission  of  copies  of  studies. 

•        *        *        •        • 

(b)  Submissions  under  paragraph  (a) 
of  this  section  must  be  identified  either 
on  the  face  of  the  study  or  otherwise  by 
the  applicable  chemical  name  and  CAS 
number  (if  any)  listed  in  §  716.120(a)  (1) 
and  (2),  and  must  be  accompanied  by  a 
cover  letter  containing  the  name,  job 
title,  address  and  telephone  number  of 
the  submitting  official,  and  the  name 
and  address  of  the  manufacturing  or 
processing  establishment  on  whose 
behalf  the  submission  is  made.  In  the 
cover  letter,  submitters  must  identify 
any  impurity  or  additive  known  to  have 
been  present  in  the  substance  or  listed 
mixtures  as  studied  unless  its  presence 
is  specifically  noted  in  the  study  itself. 
The  cover  letter  accompanying  a  study 
submitted  by  a  trade  association  must 
also  state  that  the  submission  is  to 
satisfy  reporting  requirements  under  this 
part. 


c.  By  revising  paragraph  (b)  of  5  716.35 
to  read  as  follows: 

§  716.35    Submission  of  copies  of  studies. 


(b)  Submission  under  paragraph  (a)  of 
this  section  must  be  identified  either  on 
the  face  of  the  study  or  otherwise  by  the 
applicable  chemical  name  and  CAS 
number  (if  any)  listed  in  §  716.120(a)  (1) 
and  (2),  and  must  be  accompanied  by  a 
cover  letter  containing  the  name,  job 
title,  address  and  telephone  numbers  of 
the  submitting  official,  and  the  name 
and  address  of  the  manufacturing  or 
processing  establishment  on  whose 
behalf  the  submission  is  made. 


PART  716— [AMENDED] 

2.  In  Part  716: 

a.  The  authority  citation  for  Part  716 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(d). 


d.  By  adding  substances  to  paragraph 
(a)(1)  numerically  by  CAS  Number  and 
alphabetically  to  paragraph  (a)(2)  of 
§  716.120  to  read  as  follows: 

§716.120    Substances  and  listed  mixtures 
to  which  this  subpart  applies. 

(a)  *  *  * 
(1)  *  •  * 


CASNo 


126-86-9 
2861-02-1 
6247-34-3 


Substance 


2.6-ArttvaceneclisuUonc  acid,  4,  8<kaiiimo-9. 10'dihydro-l.5Kiihydroiiy-9.  lO-dioxo 

2.e-An(hracenedisuHonc  acid,  4.B-dianwio-9,  10KMiydro-l.SK)ihydroxy-9.  I0-dio>o-,  disodium  salt.. 
2.AnltwacanesuHonie  acid,  4-l(4-acelyl«(nno)  phenyl)ainnoM-aniino-9.10K«<ydro-9.10-dioxo 


Special 
exemptions 


Effective 
date 


12/2t/87 
12/21/87 
12/21/87 


Sunset  date 


12/21/97 
12/21/97 
12/21/97 
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CAS  No. 


6424-85-7 
12217-79-7 
17418-58-5 


Subslanoa 


o'fl^„!^f"*^J!f"^  ""1  4)(4-(acetylamino)  phenyl)am.no).1-ar™no-9.10.dihydro-9,  I0^,o-,  morosodKjm  saN 

9,10-Anlhfacenedione.  1,5K»aminocf)toco.4.8-dihydfOxy- ■vvx^hj     mr.. 

9,10-Anttvacenedione.  1.amino.4.hydroiiy-2  phenoxy- 


Speciat 
exemptions 


Eflectwe 
dale 


12/21/87 
12/21/87 
12/21/87 


Sunset  dale 


12/21/97 
12/21/97 
12/21/97 


(2)  *   •   * 


Substance 


9,10-Anttiracenedione.  1-anwio-4-hydroxy-2-ptienoxy- 

9.10-Anlhracenedione.  1.5-diaminochloro-4.8-dihydroxy- 

2AnthfacenesoHonicacid.  4-[(4.(acetyianiTO)phenyt)aniiooi-lMimi«j^'9,'l  

2-Anmfacenesu«onic  acid,4.t(4.(acelylamino)phenyl)amino]-1am«io-9.1(Wihydro-9,10-dioxo-,  iTiom^i;idwl^"^t 

2.6-Anthfacenedisulfonic  acid,  4.8Kjiamino-9,10dihydro-1.5<«»ydroxy-9  iOkIioxo- 

2,6-Anthracencdisulfonic  acid,  '.8^Jiaitiino-9.10^)ilYydro-1.5-dihydfOxy-9!lO-dioxo-  disodioni  salt 


CAS  NO 


17418-58-5 
12217-79-7 
6247-34-3 
6424-85-7 
128-86-9 
2861-02-1 


Special 
exetnptions 


Effective 
date 


12/21/87 
12/21/87 
12/21/87 
12/21/87 
12/21/87 
12/21/67 


Sunset  dale 


12/21/97 
12/21/97 
12/21/97 
12/21/97 
12/21/97 
12/21/97 


(FR  Doc.  87-26555  Filed  ll-l»-«7;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-4102S;  FRL-3292-31 


Twenty-First  Report  of  the 
Interagency  Testing  Committee  to  the 
Administrator;  Receipt  of  Report  and 
Request  for  Comments  Regarding 
Priority  List  of  Ctiemicals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUNNMARV:  The  Interagency  Testing 
Committee  (FTC),  established  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  (TSCA).  transmitted  its 
Twenty-First  Report  to  the 
Administrator  of  EPA  on  October  30. 
1987.  This  report,  which  revises  and 
updates  the  Committee's  priority  list  of 
chemicals,  adds  six  chemicals  to  the  list 
for  priority  consideration  by  EPA  in  the 
promulgation  of  test  rules  under  section 
4(al  (if  the  Act.  The  new  chemicals  are 
Acid  Blue  40,  Acid  form  of  Acid  Blue  40. 
Acid  Blue  45,  Acid  form  of  Acid  Blue  45. 
Disperse  Blue  56  and  Disperse  Red  60. 
These  chemicals  are  not  designated  fur 
response  within  12  months.  The  Twenty- 
First  Report  is  included  in  this  notice. 
The  Agency  invites  interested  person.** 
to  submit  written  comments  on  the 
Report,  and  to  attend  a  Focus  meeting  to 
help  narrow  and  focus  the  issues  raisf^d 
by  the  ITC's  recommendations. 
Members  of  the  public  are  also  invited 
to  inform  EPA  if  they  wish  to  be  notified 
of  subsequent  public  meetings  on  these 
chemicals.  FTC  also  notes  the  removal  of 
three  chemicals  from  the  priority  list 
because  EPA  has  responded  to  the  ITC's 
previous  recommendations  for  testing  of 
the  chemicals. 

DATES:  Written  comments  should  be 
submitted  by  December  21.  1987.  A 
Focus  Meeting  on  the  six  new  chemicals 
will  be  held  on  December  15, 1987. 
ADDRESS:  Send  written  submissions  to: 
TSCA  Public  Information  Office  (TS- 
7931,  Office  of  Pesticides  and  Toxic 
Substances.  Environmental  Protection 
Agency,  Rm.  NE  G-004,  401  M  St..  SW.. 
Washington.  DC  20460. 

Submissions  should  bear  the 
document  control  number  {Oin'S-41028). 

The  public  record  supporting  this 
action,  including  comments,  is  available 
for  public  inspection  in  Rm.  NE  G-004  at 
the  address  noted  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays.  The  Focus  Meeting  will 
be  held  at  H'A  Headquarters.  Rm.  \m 
NE  Mall.  401  M  St..  SW..  Washington, 
DC.  Persons  planning  to  attend  the 


Focus  Meeting  and/or  seeking  to  be 
informed  of  subsequent  public  meetings 
on  these  chemicals,  should  notify  the 
TSCA  Assistance  Office  at  the  address 
listed  below.  To  ensure  seating 
accommodations  at  the  Focus  Meeting, 
persons  interested  in  attending  are 
asked  to  notify  EPA  at  least  one  week 
ahead  of  the  scheduled  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460,  (202-554-14O4). 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  the  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator. 

I.  Background 

TSCA  (Pub.  L.  94^69,  90  Stat.  2003  et 
snq.:  15  U.S.C.  2601  et  seq.]  authorizes 
the  Administrator  of  EPA  to  promulgate 
regulations  under  section  4(a)  requiring 
testing  of  chemical  substances  and 
mixtures  in  order  to  develop  data 
relevant  to  determining  the  risks  that 
such  chemical  substances  and  mixtures 
may  present  to  health  and  the 
environment. 

Section  4(e)  of  TSCA  established  an 
Interagency  Testing  Committee  to  make 
recommendations  to  the  Administrator 
of  EPA  on  chemical  substances  and 
mixtures  to  be  given  priority 
consideration  in  proposing  test  rules 
under  section  4(a).  Section  4(e)  directs 
the  Committee  to  revise  its  list  of 
recommendations  at  least  every  6 
months  as  necessary.  The  ITC  may 
"designate"  up  to  50  substances  and 
mixtures  at  any  one  time  for  priority 
consideration  by  the  Agency.  For  such 
designations,  the  Agency  must  within  12 
months  either  initiate  rulemaking  or 
issue  in  the  Federal  Register  its  reasons 
for  not  doing  so.  The  ITC's  Twenty-First 
Report  was  received  by  the 
Administrator  on  October  30. 1987,  and 
follows  this  Notice.  The  Report  adds  six 
substances  to  the  TSCA  section  4(e) 
priority  list. 

II.  Written  and  Oral  Comments  and 
Public  Meetings 

EPA  invites  interested  persons  to 
submit  detailed  comments  on  the  ITC's 
new  recommendations.  The  Agency  is 
interested  in  receiving  information 
concerning  additional  or  ongoing  health 
and  safety  studies  on  the  subject 
chemicals  as  well  as  information 
relating  to  the  human  and  environmental 
exposure  to  these  chemicals.  A  notice  is 
published  elsewhere  in  today's  Federal 


Register  adding  the  substances 
recommended  in  the  ITC's  Twenty-First 
Report  to  the  TSCA  section  8(d)  Health 
and  Safety  Data  Reporting  Rule  (40  CFR 
Part  716).  The  section  8(d)  rule  requires- 
the  reporting  of  unpublished  health  and 
safety  studies  on  the  listed  chemicals. 
These  chemicals  will  also  be  added  to 
the  TSCA  section  8(a)  Preliminary 
Assessment  Information  Rule  (40  CFR 
Part  712)  published  elsewhere  in  this 
issue.  The  section  8(a)  rule  requires  the 
reporting  of  production  volume,  use, 
exposure,  and  release  information  on 
the  listed  chemicals. 

A  Focus  Meeting  will  be  held  to 
discuss  relevant  issues  pertainin)<  to 
these  chemicals  and  to  narrow  the  range 
of  issues/effects  which  will  be  the  focus 
of  the  Agency's  subsequent  activities  in 
responding  to  the  ITC  recommendations. 
The  Focus  Meeting  will  be  held  on 
December  15. 1987  at  1  p.m.  at  EPA 
Headquarters,  Rm.  103  NE  Mall.  401  M 
St..  SW..  Washington.  DC.  This  meeting 
is  intended  to  supplement  and  expand 
upon  written  comments  submitted  in 
response  to  this  notice. 

Persons  wishing  to  attend  this  meeting 
or  subsequent  meetings  on  these 
chemicals  should  call  the  TSCA 
Assistance  Office  at  the  telephone 
number  listed  above  at  least  one  week 
in  advance. 

All  written  submissions  should  bear 
the  identifying  docket  number  (OPTS- 
41028). 

III.  Status  of  List 

In  addition  to  adding  the  six 
recommendations  to  the  priority  list,  the 
ITC's  Twenty-First  Report  notes  the 
removal  of  three  chemicals  from  the  list 
since  the  last  ITC  report  because  EPA 
has  responded  to  the  Committee's  prior 
recommendations  for  testing  of  the 
chemicals.  Subsequent  to  ITC's 
preparation  of  its  Twentieth  Report, 
EPA  responded  to  the  ITC's 
recommendations  for  three  additional 
chemicals.  The  three  chemicals  removed 
and  the  dates  of  publication  in  the 
Federal  Register  of  EPA's  responses  to 
the  ITC  for  these  chemicals  are: 
Cyclohexane.  May  20. 1987  (52  FR 
19096);  2,6-di-«ert-butylphenol,  June  25, 
1987  (.52  FR  23862);  and  3.4- 
dichlorobenzotrifluoride,  June  23, 1987 
(52  FR  23547). 

The  current  list  contains  three 
designated  substances,  one  chemical 
recommended  with  intent-lo-designate. 
and  12  recommended  substances. 

Authority:  15  U.S.C.  260r». 


Dated:  Noveaiber  12;  1987. 
|.  Merenda, 

Director,  Existing  Chemical  Assessment 
Division,  Office  of  Tonic  Substances. 

Summary 

Seclioa  4  of  the  Toxic  Substances 
Control  Act  of  1976  (TSCA.  Pub.  L.  94- 
469)  provides  for  the  testing  of 
chemicals  in  commerce  that  may  present 
an  unreasonable  risk  of  injury  to  heahh 
or  the  environment.  It  also  provides  for 
the  establishment  of  a  Committee  (ITC), 
composed  of  representatives  from  eight 
designated  Federal  agencies,  to 
recommend  chemical  substances  and 
mixtures  (chemicab)  to  which  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  should  give 
priority  consideration  for  the 
promulgation  of  testing  rules. 

Section  4(e)(1)(A)  of  TSCA  directs  the 
Committee  to  recommend  to  the  EPA 
Administrator  chemicals  to  which  the 
Administrator  should  give  priority 
consideration  for  the  promulgation  of 
testing  rules  pursuant  to  section  4(a). 
The  Committee  is  required  to  designate 
those  chemicals,  from  among  its 
recommendations,  to  which  the 
Administrator  should  respond  within  12 
months  by  either  initiating  a  ndemaldng 
proceeding  under  section  4(a)  or 
publishing  the  Administrator's  reason 
for  not  initiating  such  a  proceeding.  At 
least  every  6  months,  the  Committee 
makes  those  revisions  in  the  TSCA 
section  4(e)  Priority  list  that  it 
determines  to  be  necessary  and 
transmits  them  to  the  EPA 
Administrator. 

As  a  result  of  its  deliberations,  the 
Committee  is  revising  the  TSCA  section 
4(e)  Priority  List  by  the  addition  of  six 
chemicals. 

The  Priority  List  is  divided  into  three 
parts;  Part  A  contains  those 
recommended  chemicals  and  groups 
designated  for  priority  consideration 
and  response  by  the  EPA  Administrator 
within  12  months.  Part  B  contains 
chemicals  and  groups  of  chemicals 
recommended  with  intent-to-designate. 
This  category  was  established  by  the 
Committee  in  its  seventeenth  report  (50 
FR  47603;  November  19, 1985)  to  take 
advantage  of  rules  promulgating 
automatic  reporting  requirements  for 
non-designated  ITC  recommendations 
under  the  section  8(a)  Preliminary 
Assessment  rule  and  the  TSCA  section 
8(d)  Health  and  Safety  Data  Reporting 
rule.  Information  received  following 
recommendation  with  intent-to- 
designate  may  influence  the  Committee 
to  either  designate  or  not  designate  the 
chemicals  or  groups  of  chemicals  in  a 
subsequent  report  to  the  Administrator. 
Part  C  contains  chemicals  and  groups  of 


chemicals  that  have  been  recommended 
for  priority  consideration  by  EPA 
without  being  designated  for  response 
within  12  months.  The  changes  to  the 
Priority  List  are  presented,  together  with 
the  types  of  testing  recommended,  in  the 
following  Table  1: 

Table  1.— Additions  to  the  Sec- 
tion (e)  Priority  List,  November 
1987 


Chemical/Gfoop       Recomnwxied  studies 


A.  Designated  for  response  within  12  months: 
None. 

B.  Recommended  mVi  tatertt-to-Designate: 
None.  I 

C.  Recommended  Without  Being  Designated 
for  Response  Withtp  12  Months: 

Acid  Blue  40'  (CAS     Health  Etfects: 

No.  6424-85-7).  Genotoxictty  for  eacti 

Acid  form  of  Acid  of  the  six  dyes. 

Blue  40»  (CAS         Chemical  Fate:  None. 

No.  6247-34-^.      Ecologtcal  Effects: 
Acid  Blue  45"  (CAS        None. 

No.  2861-02-1). 
Acid  form  of  Acid 

Oue  45*  (CAS 

No.  128-86-9). 
Disperse  Blue  56* 

(CAS  tto.  12217- 

79-7). 
Disperse  Red  60« 

(CAS  No.  17418- 

58-5). 


ri 


CA  tndex  Names  (90^. 

>  2-Anthiacenesui1onic         add,         4-[(4- 
(acetytamino)phenyt)aminol-1  -amino-9,1 0- 
dihydR>-9,10-dk>xo-,  monosodKim  salt 

*  2-Anlhracene6uHonic         acid.         4-((4- 
(acety<amino)phenyl)aro(noM-amino-9.10- 
dihydro-9, 1 0-dioxo- 

'  2.6-Anttiracetiedtsutfonic     acid,     4,8-dta- 
mino-9, 1 0dihydro-1 .5-dihydroxy-9, 10-dioxo-, 
disodium  salt 

*  2,6-Anthracenedisulfontc     add,     4,8-d«a- 
mino-9, 1 0-ditiydro-1 ,5-dihydroxy-9,1 0-dioxo- 

» 9.10-Anthracenedione,    1,5-diaiwnochtoro- 
4,8-dihydroxy- 

*  9,10-Anthracenedione,  1-amino-4-hydroxy- 
2-phenoxy- 
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The  Committee  acknowledges  and  is 
grateful  for  the  assistance  and  support 
given  the  ITC  by  the  staff  of  Dynamac 
Corporation  (technical  support 
contractor)  and  personnel  of  the  EPA 
Office  of  Toxic  Substances. 

Chapter  1 — Introduction 

1.1    Background.  The  TSCA 
Interagency  Testing  Committee 
(Committee)  was  established  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  of  1976  (TSCA,  Pub.  L  M- 
469).  The  specific  mandate  of  the 
Committee  is  to  recommend  to  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  chemical 
substances  and  mixtures  in  commerce 
that  should  be  given  priority 
consideration  for  the  promulgation  of 
testing  rules  to  determine  their  potential 
hazard  to  human  health  and/or  the 
environment.  TSCA  specifies  that  the 
Committee's  recommendations  shall  be 
in  the  form  of  the  Priority  List,  which  is 
to  be  published  in  the  Federal  Register. 
The  Conunittee  is  directed  by  section 


'  Appointed  on  June  10. 1987. 
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4(e)(1)(A)  of  the  TSCA  to  designate 
those  chemicals  on  the  Priority  List  to 
which  the  EPA  Administrator  should 
respond  within  12  months  by  either 
initiating  a  rulemaking  proceeding  under 
section  4(a]  or  publishing  the 
Administrator's  reason  for  not  initiating 
such  a  proceeding.  There  is  no  statutory 
time  limit  for  EPA  response  regarding 
chemicals  that  ITC  has  recommended 
but  not  designated  for  response  within 
12  months. 

At  least  every  6  months,  the 
Committee  makes  those  revisions  in  the 
section  4(e)  Priority  List  that  it 
determines  to  be  necessary  and 
transmits  them  to  the  EPA 
Administrator. 

The  Committee  is  composed  of 
representatives  from  eight  statutory 
member  agencies  and  seven  liaison 
agencies.  The  specific  representatives 
and  their  affiliations  are  named  in  the 
front  of  this  report.  The  Committee's 
chemical  review  procedures  and  priority 
recommendations  are  described  in  | 
previous  reports  (Refs.  1  through  5)1 

1.2  Committee 's  previous  reports. 
Twenty  previous  reports  to  the  EPA 
Administrator  have  been  issued  by  the 
Committee  and  published  in  the  Federal 
Register  (Refs.  1  through  5).  Ninety-six 
entries  (chemicals  and  groups  of 
chemicals)  were  recommended  for 
priority  consideration  by  the  EPA 
Administrator  and  designated  for 
response  within  12  months.  In  addition, 
eight  chemicals  and  one  group  of 
chemicals  were  recommended  without 
being  so  designated. 

1.3  Committee's  activities  during 
this  reporting  period.  Between  April  18, 
1987  and  October  15. 1987,  the 
Committee  continued  to  review 
chemicals  from  its  fourth  and  Tifth 
scoring  exercises,  and  from  nominations 
by  Member  Agencies,  Liaison  Agencies 
and  State  Agencies.  The  Committee  also 
began  reviewing  chemicals  from  its 
sixth  scoring  exercise,  which  was  i 
completed  in  January  1987.  ' 

The  Committee  contacted  chemical 
manufacturers  and  trade  associations  to 
request  information  that  would  be  of 
value  in  its  deliberations.  Most  of  those 
contacted  provided  unpublished 
information  on  current  production, 
exposure,  uses,  and  effects  of  chemicals 
under  study  by  the  Committee.      j 

During  this  reporting  period,  the! 
Committee  reviewed  available 
information  on  56  chemicals.  Six  were 
selected  for  addition  to  the  section  4(e) 
Priority  List,  and  thirty-one  were 
deferred  indefinitely.  The  remaining    . 
chemicals  are  still  under  study. 

In  its  twentieth  report  to  the  EPA 
Administrator  (Ref.  5.  ITC,  1987),  the 


Committee  placed  ethylbenzene  (CAS 
No.  100-41-4)  on  the  Priority  List  in  the 
"Recommended  with  Intent-to- 
Designate"  category.  The  Committee 
recommended  that  ethylbenzene  be 
tested  for  acute  toxicity  to  freshwater 
algae  and  invertebrates  and  to  saltwater 
algae,  invertebrates  and  fish. 
Subsequently,  the  Committee  learned 
that  acute  toxicity  testing  of 
ethylbenzene  with  freshwater 
invertebrates  has  recently  been 
completed  at  the  University  of 
Wisconsin.  The  Committee  also  has 
been  informed  (Ref.  6,  SOCMA,  1987) 
that  a  consortium  of  ethylbenzene 
producers,  the  Styrene  and 
Ethylbenzene  Association,  voluntarily 
has  sponsored  studies  on  the  other  acute 
toxicity  tests  recommended  by  the 
Committee.  The  Committee  has  deferred 
a  decision  on  whether  or  not  to 
designate  ethylbenzene  pending  a 
review  of  the  data  developed  during  the 
above  studies. 

1.4    Tlie  TSCA  section  4(e)  Priority 
List.  Section  4(e)(1)(B)  of  TSCA  directs 
the  Committee  to:  "*  *  *  make  such 
revisions  in  the  [priority]  list  as  it 
determines  to  be  necessary  and  *  *  * 
transmit  them  to  the  Administrator 
together  with  the  Committee's  reasons 
for  the  revisions."  Under  this  authority, 
the  Committee  is  revising  the  Priority 
List  by  adding  six  chemicals:  Acid  Blue 
40  and  its  related  acid  form.  Acid  Blue 
45  and  its  related  acid  form.  Disperse' 
Blue  56  and  Disperse  Red  60.  Three 
chemicals  are  being  removed  from  the 
Priority  List  at  this  time.  Cyclohexane 
(CAS  No.  110-28-7)  and  2.6-di-tert- 
butylphenol  (CAS  No.  128-39-2)  were 
subjects  of  Notices  of  Proposed 
Rulemaking  (52  PR  19096;  May  20, 1987 
and  52  PR  23862;  June  25, 1987, 
respectively)  and  3,4- 
dichlorobenzotrifluoride  (CAS  No.  326- 
84-7)  which  was  the  subject  of  a  Testing 
Consent  Order  (52  FR  23547;  June  23. 
1987). 

With  the  six  new  recommendations 
and  three  removals  noted  in  this  report, 
sixteen  entries  now  appear  on  the 
section  4(e)  Priority  List.  The  Priority 
List  is  divided  in  the  following  Table  2 
into  three  parts;  namely,  A.  Chemicals 
and  Groups  of  Chemicals  Designated  for 
Response  Within  12  Months,  B. 
Chemicals  and  Groups  of  Chemicals 
Recommended  with  Intent-to-Designate, 
and  C.  Chemicals  and  Groups  of 
Chemicals  Recommended  Without  Being 
Designated  for  Response  Within  12 
Months.  Table  2  follows: 


Table  2— The  TSCA  Section  4(e) 
Priority  List 

[November  1987] 


Entry 


A.  Chemicals  and  Groups  of 
Ct>efnicals  Recommended 
and  Designated  for  Re- 
sponse Within  12  Months: 

1.  Tributyl  phosphate.... 

2.  Isopropanol 

3.  Methyl  /eAT-butyl  ether 


Date  of 
designation 


Nov.  1966. 
May  19B7. 
May  1987. 


Entry 


B.  Chemicals  and  Groups  of 
Chemicals  Recommended 
with  Intent-to-Designate: 

1.  Ethytt)eftzene 

C.  Chemicals  aruj  Groups  of 
Chemicals  Recommended 
Without  Being  Designated 
for  Response  Within  12 
Months: 

1.  Diisodecyf  phenyl  phosphite... 

2.  C.I.  Disperse  Blue  79 

3.  Methyl  ethyl  ketoxime -. 

4./V-{5-[bis[2- 

(acetyloxy)ettiyl]aminol-2- 

[(2-bromo-4,6- 

dinrtrophenyl)a2ol-4-methoxy 

phenyll-acetamide. 
5./V-[5-[bist2- 

(acetyloxy)ethyl]aminol-2- 

l2-chloro-4.6- 

(dinitrophenyl)azo]-4- 

methoxy  phenyl]-acetamide. 
6./V-[5-[bis[2- 

(acetyloxy)ethyl]amino)-2- 

[(2-chloro-4,6- 

dimtrophenyl)a2o]-4-ettK)xy 

phenyt]-acetamide. 

7.  Acid  Blue  40 

8.  2-Anthracenesulfonic  acid, 
4-[(4- 

(acetylamino)ptienyl)aminol- 
1  -amino-9. 1 0-dihydro-9,1 0- 
dioxo-. 

9.  Acid  Blue  45 

10.  2,6-Anthracenedisulfon«c 
acid.  4,8-diamino-9,10-dihy- 
dro-1 ,5-dihydroKy-9, 1 0-dioxo-. 

11.  Di^rse  Blue  56 

12.  Disperse  Red  60.... 


Date  of 
recommen- 
dation 


May  1987. 


Nov.  1985. 
Nov.  1986. 
Nov.  1986. 
May  1987. 


May  1967. 


May  1967. 


Nov.  1987. 
Nov.  1987. 


Nov.  1987. 
Nov.  1987. 


Nov.  1987. 
Nov.  1987. 
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Agency.  TSCA  Interagency  Testing 
Committee,  May  20, 1967,  SiFR  19020-190^6. 

(6)  SOCMA.  Utter  of  Oetober  14. 1967. 
from  Eric  A.  Clarke.  Executive  Director  of  the 
Styrene  and  Ethylbenzene  Association, 
Synthetic  Organic  Chemical  Manufacturers 


Association.  Inc.,  to  R.  Brink,  Executive 
Secretary,  Interagency  Testing  Cpramillee. 

OMptarZ— RccommeBrfatiMM  of  tfie 
Committee 

2.1  Chemicals  recommended  for 
priority  consideration  by  the  EPA 
Administrator.  As  provided  by  section 
4(e)(1)(B)  of  TSCA,  the  Committee  is 
adding  the  following  chemical 
substances  to  the  section  4(e)  Priority 
List:  Acid  Blue  40  and  its  related  acid 
form.  Acid  Blue  45  and  its  related  acid 
form.  Disperse  Blue  56  and  Disperse  Red 
60.  The  recommendation  of  tb«^ 
chemicals  is  being  made  after 
considering  the  factors  identified  in 
section  4(e)(1)(A)  and  other  relevant 
information,  as  well  as  the  professional 
judgment  of  Committee  members. 


2.2  Chemicals  designated  for  response 
within  12  months.  None. 

2.3  Chemicals  recommended  with 
intent-to-designate.  None. 

2.4  Chemicals  recommended  without 
being  designated  for  response  within  12 
months — Summary  of  recommended 
studies.  If  is  recommended  that  selected 
aminoanthraquuume  dyes  be  tasted  for 
the  following: 

1.  Chemical  fate:  None. 

2.  Health  effects:  Acid  Blue  40  and  its 
related  acid  for  genotoxidty. 

Acid  Blue  45  and  its  related  acid  for 
genotoxicity. 

Disperse  Blue  56  for  genotoxicity. 

Disperse  Red  60  for  genotoxicity. 

3.  Ecological  effects:  None. 

BtLUMG  COOE  <$8O-50-M 
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CAS  No. 
Synonyas 


Structural 
Formula 


Empirical 
Formula 


Molecular 
Haight 


Dascription 
of  Chamical 


Physical  and  Chamical  Znformatio 


M/ 


Acid  Blua  40 
C.Z.  62125 


Acid  Blua  45 
C.Z.  63010 


6424-05-7 

2-Anthracanasulfonic  acid, 
4-[ (4-(acatylamino) 
phanyl) amino] -1-amino- 
9 , lO-dihydro-9 , 10-dioxo-, 
monosodixim  salt  (9CZ) 


2861-02-1 

2 , 6-Anthracanadisulf onic 
acid,  4,8-diamino- 
9,10-dihydro-l,5- 
dihydroxy-9 , 10- 
dioxo-,  disodium 
salt  (9CZ) 


NaO,8 


SO,Na 


NK-^   A-NHCCH, 


C2?Hi6N306S-Ha 


473 


Graanish  blue 


SO,Na 


Cl4H8H20ioS2*2Na 


474 


Blua 
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Physical  and  Chemical  Information 


±i 


Disperse  Blue  56 
C.I.  63285 


Disperse  Red  60 
C.I.  60756 


CAS  No. 
Synonyms 


12217-79-7 

9 , 10-Anthracenedione  1 , 5- 
diaminochloro-4 , 8- 
dihydroxy-  (9CI) 


17418-58-5 

9 , 10-Anthracenedione , 
l-amino-4-hydroxy-2' 
phenoxy-  (9CI) 


Structural 
Formula 


Empirical 
Formula 


Molecular 
Height 


Description 
of  Chemical 


C14H9CIN2O4 


305 


C20H13NO4 


331 


Deep  red  powde 


^ 


3/  Colour  Index  (1971,  Ref.  6),  unless  specified  otherwise. 

>^A/  No  quantitative  information  was  found  for  melting  point,  boiling 
vapor  pressure,  solubility  in  water  and  log  octanol/water 
partition  coefficient  values.   In  general,  acid  dyes  are  water 
soluble  and  disperse  dyes  are  only  slightly  soluble  in  water 

^  (Ref.  6,  Colour  Index,  1971) . 

^*/   Palanil  Red  BF,  a  proprietary  mixture  containing  C.I.  Disperse  Red  60 
composition  tinspecified  (Ref.  1,  BASF,  1986) . 


BIU.IN6  COOC  (StO-SO^  - 
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Rationale  for  Recommendations 
/.  Intnuhiction 

The  Committee  has  systematically 
reviewed  the  entire  category  of 
aminoanthraquinone  dyes,  which 
includes  338  compounds  identified  in  the 
Colour  Index  (1971.  Ref.  6).  At  least 
ninety  percent  of  the  338  compounds  are 
not  produced  or  imported  in 
commercially  significant  amounts  in  the 
United  States.  Of  thirty  to  forty 
commercially  important 
aminoanthraquinone  dyes,  human 
health  effects  concerns  focused 
primarily  on  the  aminoanthraquinone 
dyes  with  a  primary  amino  group 
(-NHz).  Ecological  fate  and  effects  I 
concerns  were  directed  toward  the  non- 
symmetrical aminoanthraquinone  dyes 
with  (1)  an  ethanolamino  group,  or  (2) 
cationic  nitrogen,  or  (3)  an  electron-  I 
releasing  group  (e.g..  — NHs.  -  NUR. 
-OH)  in  the  1,4  positions.  As  a  result  of 
these  reviews,  the  Committee  has 
concluded  that  Acid  Blue  40.  Acid  Blue 
45.  Disperse  Blue  56  and  Disperse  Red  60 
should  be  tested  for  genotoxicity.  Acid 
Blue  40  and  Acid  Blue  45.  which  are 
monosodium  and  disodium  salts, 
respectively,  may  be  used 
interchangeably  with  their  acid  forms. 
Therefore,  the  Committee  is  including 
the  related  acid  forms  in  its 
recommendation.  These  dyes  (and/or 
the  acid  forms  of  Acid  Blue  40  and  Acid 
Blue  45)  are  believed  to  be  among  the 
commercially  more  important  of  the 
primary  aminoanthraquinone  dyes. 
Although  testing  is  being 
recommmended  for  only  four  of  the 
aminoanthraquinones  (and/or  the 
analogous  acid  forms  of  Acid  Blue  4b 
and  Acid  Blue  45).  the  Committee 
believes  it  is  appropriate  to  consider 
these  four  dyes  as  representative  of 
other  aminoanthraquinone  dyes  that,  in 
aggregate,  are  commercially  important 

and  used  in  appreciable  amounts 

annually. 

//.  Exposure  Information 
A.  Production/Use 

Annual  production  and  imporlatiim 
volumes,  from  1979  through  1982.  fof  the 
recommended  dyes  exceeded  3  million 
pounds  (Ref.  20,  Sigman  et  al..  1985). 

The  main  uses  of  (he 
aminoanthraquinone  dyes  are  to  color 
both  natural  and  synthetic  fibers  (Ref.  6, 
Colour  Index,  1971).  Some  of  the  dyes 
also  have  non-textile  applications.  For 
example.  Acid  Blue  40  is  also  used  to 
color  leather  and  paper  (Ref.  6,  Colour 
Index.  1971.)  Acid  Blue  45  is  used  as  a 
colorant  in  inks,  paper,  anodized 
aluminum,  plastics,  soap,  cosmetics,  and 
leather  (Ref.  6,  Colour  Index.  1971). 


B.  F.vidence  for  Human  Exposure 

As  many  as  1.450  workers  may  be 
exposed  to  the  individual  dyes  (Ref.  13. 
NIOSH.  1984).  OSHA  has  not  set 
exposure  limits  for  these  dyes,  but  BASF 
(1986.  Ref.  1)  established  an  internal 
exposure  limit  of  5  mg/m^  for  Disperse 
Red  60,  and  Ciba-Geigy  (1985,  Ref.  5) 
recommends  a  short-term  limit  of  10  mg/ 
m^  for  the  petroleum  hydrocarbons  used 
in  a  mixture  containing  this  dye. 

C.  Fjivironmental  Release 

It  has  been  estimated  that  about  10 
percent  of  textile  dyes  are  released  to 
the  environment  (Ref.  16,  Porter,  1973)  in 
waste  streams,  with  the  potential  for 
entering  rivers  or  other  water  courses. 

///.  Chemical  Fate  Information 

The  Committee  has  evaluated 
available  chemical  fate  information  on 
aminoanthraquinone  dyes.  The  limited 
data  available  indicate  that 
aminoanthraquinone  dyes  are  relatively 
persistent  in  the  environment  but  are 
unlikely  to  be  found  at  concentrations 
that  will  cause  adverse  ecolt^ical 
effects.  Therefore,  no  chemical  fate 
studies  are  being  recommended  at  thi» 
time. 

IV.  Biological  Effects  of  Concern  to 
Human  Health 

A.  Metabolism  and  Toxicokinetics 

Absorption  of  Disperse  Red  60 
occurred  in  rats  following  oral  dosing 
(Ref.  12,  Leist.  1982). 
Aminoanthraquinones  are  acylated  to' 
acetyl  or  formyl  derivatives  or 
hvdroxylaled  on  one  of  the  aromatic 
rings  (Ref.  19.  Sigman  et  al..  1983). 

Acid  Blue  45  had  no  effect  on  ADP 
uptake  (Ref.  2.  Boos  and  Schlimme. 
1981).  The  parent  compound  2- 
aminoanthraquinone,  when  fed  to 
female  F-344  rats,  increased  liver 
cytochrome  P-450,  NADPA-cytochrome- 
c-reductase,  BP  hydroxylase,  epoxide 
hydrolase,  and  1-naphthol-O-glucuronyl 
transferase  as  well  as  N-demethylases, 
aniline  hydroxylase,  and  azo  dye 
reductase  enzymes  (Ref.  17, 
Ramanathan  et  al..  1961). 

B.  Acute  and  Subchronic  (Short-Term) 
Effects 

The  acute  oral  toxicity  (LDso)  of  both 
Acid  Blue  40  and  Disperse  Red  60  in  rats 
is  reported  to  be  greater  than  5,000  mg/ 
kg  (Ref.  7,  American  Hoechst,  undated, 
as  cited  in  ETAD.  1987;  Ref.  12,  Leist. 
1982).  In  rats,  the  acute  oral  LDso  of 
Palanil  Red  BF,  a  proprietary  mixture 
containing  an  unspecified  amount  of 
Disperse  Red  60,  was  reported  to  be 
greater  than  6.400  mg/kg  (Ref.  1,  BASF, 
1986). 


Disperse  Red  60  had  a  very  low 
cumulative  toxicity  in  rats  (Ref.  12.  Leist. 
1982). 

C.  Genotoxicity 

No  information  was  found  regarding 
the  genotoxicity  of  the  selected  dyes. 
However,  genotoxicity  data  are 
available  for  other  aminoanthraquinone 
dyes.  For  example.  Disperse  Blue  1  was 
positive  in  two  separate  studies  in 
Salmonella  tvphimurium  (Ref.  4,  Brown 
and  Brown.  i976;  Ref.  15,  NTP,  1986b) 
but  negative  in  CHO  cells  (Ref.  15.  NTP, 
1986b).  Disperse  Violet  1  was  positive  in 
S.  typhimurium  in  three  of  five 
experiments  (Ref.  4,  Brown  and  Brown, 
1976;  Ref.  22.  Tamaro  et  al.,  1975;  Ref.  23. 
Yoshikawa  et  al..  1976:  Ref.  8,  Henry, 
1983;  Ref.  18,  Shahin  and  Von  Borstel. 
1978).  This  dye  tested  positively  in  a 
DNA  repair  test  (Ref.  4,  Brown  and 
Brown.  1976)  and  in  E.  coli  (Ref.  11. 
Kvelland.  1983)  but  was  negative  in  S. 
cerevisiae  (Ref.  18.  Shahin  and  Von 
Borstel.  1978).  Disperse  Violet  8  was 
positive  in  S.  typhimurium  but  negative 
in  a  DNA  repair  test  in  the  same  strain 
(Ref.  4.  Brown  and  Brown.  1976). 
Reactive  Blue  19  was  negative  in  S. 
typhimurium  (Ref.  4.  Brown  and  Brown, 
1976).  Genotoxicity  tests  have  been 
done  on  Disperse  Red  4  and  15  and  on 
Solvent  Red  1,  using  the  Ames 
Salmonella  assay.  Disperse  Red  4  was 
nonmutagenic  in  all  five  test  strains 
used  (Ref.  3,  Brown,  1980).  Disperse  Red 
15  was  mutagenic  only  in  strain  TA1537, 
with  and  without  metabolic  activation 
(Ref.  4,  Brown  and  Brown,  1976).  A 
mutagenic  response  was  observed  in 
one  of  two  studies  conducted  with 
Solvent  Red  1,  although  a  dose  response 
relationship  was  not  apparent  (Ref.  8. 
Henry.  1983). 

D.  Oncogenicity 

No  information  was  found  regarding 
the  oncogenicity  of  the  selected  dyes. 
However,  limited  data  are  available  on 
other  aminoanthraquinone  dyes. 
Feeding  Disperse  Blue  1  led  to 
development  of  bladder  neoplasms  and 
other  tumors  in  male  and  female  rats, 
but  mice  were  affected  only  marginally 
(Ref.  14.  NTP.  1986a).  Prolonged  skin 
application  of  Disperse  Violet  8  led  to 
tumor  formation  in  rats  (Ref.  10, 
Kuz'menko  and  Petrovskaya.  1981).  A 
test  of  Reactive  Blue  19  was  not 
adequate  (Ref,  19,  Pliss.  1967.  as  cited  in 
Sigman  et  al.,  1983). 

E.  Reproductive  and  Developmental 
Effects 

No  information  was  found. 


F.  Chronic  (Long-Term)  Effects 
No  information  was  found. 

G.  Observations  in  Humans 

No  information  was  found  regarding 
the  selected  dyes.  However,  Disperse 
Blue  1  and  Disperse  Violet  8  were  noted 
to  cause  positive  sensitization  in 
humans  (Ref.  21,  Sim-Davies,  1972;  Ref. 
9.  Kuz'menko.  1983). 

H.  Rationale  For  Health  Effects 
Recommendations 

The  aminoanthraquinone  dyes  are 
used  mostly  to  dye  fibers.  The  volume  of 
each  dye  and  the  number  of  workers 
exposed  vary  each  year,  depending  on 
the  colors  in  style.  In  order  to  obtain 
some  measure  of  their  biological  effects, 
genotoxicity  studies  should  be  done  on 
the  recommended  dyes. 

Further  genotoxicity  studies  on  the 
aminoanthraquinone  dyes  reported  to  be 
mutagenic  in  Section  IV.C  are  not  being 
recommended  at  this  time  because  of 
the  presumed  low  human  exposure 
potentials  of  these  compounds. 

V.  Ecological  Effects  of  Concern 

The  Committee  has  evaluated 
available  ecological  effects  information 
on  aminoanthraquinone  dyes.  The 
available  evidence  indicates  that  these 
dyes  are  unlikely  to  be  present  in  the 
environment  at  concentrations  that 
cause  adverse  effects.  Therefore,  no 
ecological  effects  studies  are  being 
recommended  at  this  time. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

45  CFR  Parts  1385, 1386. 1387,  and 
1388 


ram 


Developmental  Disabilities  Progr 

agency:  O^ice  of  Human  Development 
Services.  HHS. 
action:  Pinal  rule. 

summary:  The  Department  is  issuing 
Hnal  rules  for  the  Developmental 
Disabilities  program.  This  final 
regulation  implements  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  of  1984  as 
amended,  (Pub.  L  98-527).  The 
regulations  reflect  statutory  changes  in 
reporting  and  paperwork  requirements 
and  include  new  program  criteria  for  the 
University  Affiliated  Facilities  program 
in  45  CFR  Part  1388. 
EFFECTIVE  DATE:  November  20, 1987.| 
FOR  FURTHER  INFORMATION  CONTACT 
James ).  Colarusso,  Director, 
Management  Services  Staff, 
Administration  on  Developmental 
Disabilities  Hubert  H.  Humphrey 
Building,  Room  351-D,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
Telephone:  (202)  245-2904. 
SUPPLEMENTARY  INFORMATION: 
Description  of  Program 

The  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (the 
Act),  42  U.S.C.  6000,  has  traditionally 
served  a  target  population  who,  by   i 
virtue  of  their  severe  handicapping  ' 
conditions,  have  been  underserved  or 
inappropriately  served  through  existing 
programs. 

Legislation  originally  enacted  in  1963 
as  the  Mental  Retardation  Facilities  and 
Construction  Act  (Pub.  L  88-164) 
authorized  planning  activities  and 
construction  of  facilities  in  which 
services  were  to  be  provided  to  the 
mentally  retarded.  This  legislation  was 
subsequently  amended  by  the 
Developmental  Disabilities  and 
Facilities  Construction  Act  of  1970  (Pub. 
L.  91-517)  which  further  expanded  the 
target  population  to  include  individuals 
with  cerebral  palsy  epilepsy  and  other 
neurological  disorders.  It  also  created 
State  Planning  Councils  to  advocate  for, 
plan,  monitor  and  evaluate  services  for 
the  developmentally  disabled  and  it 
authorized  grants  for  constructing, 
administering  and  operating  university 
afflliated  facilities. 

Public  Law  91-517  and  successive 
amendments  to  the  Act  emphasized  that 
the  purpose  of  the  Developmental 


Disabilities  Program  was  to  strengthen, 
rather  than  supplant,  existing  services, 
and  to  fill  gaps  in  the  human  service 
delivery  system.  Section  101(a)(5)  of  the 
Findings  and  Purpose  section  of  the  Act 
(42  U.S.C.  6000(a)(5))  explicitly  states 
that  "it  is  in  the  national  interest  to 
strengthen  specific  programs,  espeically 
programs  that  reduce  or  eliminate  the 
need  for  institutional  care  *  *  *". 

Public  Law  94-103,  the  1975 
Amendments,  deleted  the  construction 
authority,  authorized  studies  of  the 
feasibility  of  having  university  affiliated 
facilities  establish  satellite  centers, 
emphasized  advocacy,  and  added  a  new 
requirement  that  States  establish  a 
Protection  and  Advocate  system  (42 
U.S.C.  6012).  It  also  added  section  111, 
"Rights  of  the  Developmentally 
Disabled"  which  stated  Congress" 
findings  with  respect  to  the  rights  of 
persons  with  developmental  disabilities. 

The  1978  amendments  (Pub.  L.  95-602) 
required  the  provision  of  priority 
services  to  assist  States  in  focusing  their 
energies  on  specific  areas  needing 
remediation  (42  U.S.C.  6001(8)).  In 
addition,  these  amendments  added  a 
new  definition  of  developmental 
disabilities  (42  U.S.C.  6001(7)).  The  term 
"developmental  disability"  was  defined 
in  the  1978  amendments  as  "*  *  *a 
severe  chronic  disability  of  a  person 
which: 

A.  Is  attributable  to  a  mental  or 
physical  impairment  or  combination  of 
mental  and  physical  impairments; 

B.  Is  manifested  before  the  person 
attains  age  twenty-two; 

C.  Is  likely  to  continue  indefinitely; 

D.  Results  in  substantial  functional 
limitations  in  three  or  more  of  the 
following  areas  of  major  life  activity:  (i) 
Self-care,  (ii)  receptive  and  expressive' 
language,  (iii)  learning,  (iv)  mobility,  (v) 
self-direction,  (vi)  capacity  for 
independent  living,  and  (vii)  economic 
self-sufficiency;  and 

E.  reflects  the  person's  need  for  a 
combination  and  sequence  of  special, 
interdisciplinary,  or  generic  care, 
treatment,  or  other  services  which  are  of 
lifelong  or  extended  duration  and  are 
individually  planned  and  coordinated." 

The  definitional  change  was  arrived 
at  following  an  extensive  study  and 
emphasizes  functional  deficits  rather 
than  clinical  conditions.  It  is  estimated 
that  over  two  million  people  in  the 
United  States  now  meet  the  functional 
definition  of  developmental  disability. 

The  Omnibus  Budget  Reconciliation 
Act  of  1981  (Pub.  L  97-35)  extended  the 
Developmental  Disabilities  Program 
through  September  30, 1984.  It 
authorized  appropriations  for  the  four 
major  programs  in  the  Act:  (1)  The  basic 
State  grant  program  (42  U.S.C.  6061-    ' 


6068);  (2)  a  system  for  protection  and 
advocacy  of  individual  rights  (42  U.S.C. 
6012)  (3)  the  university  affiliated 
facilities  programs  for  administration 
and  operation  of  interdisciplinary 
training,  research  and  service  programs 
(42  U.S.C.  6031-6033);  and  (4)  special 
project  grants  for  projects  of  national 
significance  (42  U.S.C.  6081). 

In  addition,  section  912  of  Pub.  L.  97- 
35  repealed  the  requirement  formerly 
contained  in  section  110  of  the  Act  (42 
U.S.C.  6009)  for  a  specific  evaluation 
system  for  services  furnished  to  persons 
assisted  under  the  Developmental 
Disabilities  Program. 

The  1984  Amendments  (Pub.  L.  98- 
527)  revised  and  extended  the  Act 
through  September  30, 1987.  Section 
101(b)(1)  of  the  Findings  and  Purposes 
section  of  Pub.  L.  98-527,  (42  U.S.C. 
6000(b)(1))  added  a  new  emphasis  to 
assist  States  to  assure  that  persons  with 
developmental  disabilities  receive  the 
care,  treatment  and  other  services 
necessary  to  enable  them  to  achieve 
their  maximum  potential  through 
increased  independence,  productivity, 
and  integration  into  the  community. 

In  addition,  the  1984  Amendments 
required  increased  accountability  of 
State  program  and  fiscal  management 
which  included  the  introduction  of  new 
and  revised  reporting  requirements  in 
section  107  (a)  and  (b)  (42  U.S.C.  6006). 

The  regulations  for  the  Developmental 
Disabilities  Program  are  found  at  45  CFR 
parts  1385, 1386, 1387  and  1388.  The 
most  recent  revision  applicable  to  the 
Basic  State  Grant  program,  the 
Protection  and  Advocacy  System  and 
Special  Projects,  was  published  on 
March  27, 1984  (49  FR  11779).  Rules  for 
the  University  Affiliated  Facilities 
program  were  last  published  on  August 
6. 1979  (44  FR  45949).  These  programs 
are  administered  at  the  Federal  level  by 
the  Administration  on  Developmental 
Disabilities  (ADD). 

The  Department  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  the 
Federal  Register  on  July  17, 1986,  (51  FR 
25904-25914).  Interested  persons  were 
given  sixty  days  in  which  to  send 
written  comments,  suggestions  or  . 
objections  regarding  the  proposed 
regulations.  During  the  sixty  (60)  day 
comment  period  eleven  (11)  letters 
containing  approximatley  sixty-five  (65) 
comments  were  received. 

All  written  comments,  including 
requests  for  editorial  changes,  were 
analyzed  and  form  the  basis  for  changes 
which  the  Department  has  made  in  these 
final  rules. 

Part  1385  contains  provisions  which 
apply  to  all  of  the  Developmental 
Disabilities  programs.  Part  1386 


regulates  ^he  two  foraiula  grant 
progFaiBK  the  fia«c  State  Grant  program 
authorized  by  Part  B  of  the  Act  and  the 
Protection  Advocacy  (P&A)  program 
authorized  by  Part  C  of  the  Act.  Part 

1387  applies  tt^Special  Projects — 
l^ojeets  of  National  Significance:  Part 

1388  applies  to  jhe  University  Affiliated 
Facilities  program  authorized  by  Part  O 
of  the  Act. 

Summary  ef  Cerameats  aad  the 
DeyrtmeBtal  Response 

The  discussion  which  follows  includes 
a  surnmary  of  major  comments,  our 
responses  to  those  comments,  and  a 
description  of  all  changes  that  we  have 
made  in  the  NPRM. 

PART  138S— 8EQUIREMENTS 
APPUCABLETOTHE 
DEVELOPMENTAL  CHSABtLIllES 
PROOIAM 

Section  1385.5    Recovery  of  Federal 
funds  used  for  construction  offacHities 

Section  1385.5  of  the  NPRM  proposed 
requirements  which  reafBimed  the 
Department's  commitment  to  recover 
funds  spent  for  the  construction  of 
facilities  pursuant  te  sectkm  MJSof  the 
Act  Hie  NPRM  required  the  Stale 
Councils  and  the  University  AffiKated 
Facilities  to  report  to  ^e  Commisstener 
if  such  facilities  will  be  s^d  er 
transferred  to  a  non-i»ubiic  entity  or  <if  it 
will  cease  to  serve  persons  with 
developmental  disabilities 

Comment:  One  commenter 
recommended  that  r^jtdatioHS  sttotiid  be 
promulgated  under  this  section  which 
would  release  the  owner  from  the 
obligation  to  repay  fronstrHction  f<mds 
for  food  cause. 

Response:  The  Department  txdieves 
that  the  waiver  authority  in  %  t38S.7 
already  establishes  the  atittiority  to 
release  an  owner  from  the  obligatioo  te 
repay  construction  funds  fur  gi>od  cause. 
Therefore,  m>  change  to  f  13855  is 
necessary 

Section  i:iS5./    Wajvem 

The  only  change  proposed  in  S  ii9&.f 
of  the  NPRM  regarding  a  waiver  request 
on  constructirni  recovery  was  a 
correction  oi  the  statutory  citatitMi.  The 
regulatory  language  of  the  March  27, 
1987,  final  rule  was  unchanged. 
Generally,  if  comments  addressed  a 
section  of  the  regulations  we  had  not 
proposed  to  revise,  we  do  not  discuss 
them  here.  However,  as  there  appears  to 
be  considerable  confusion  over  the 
relationship  between  %  1385.5  and 
§  1385.7,  we  are  taking  this  opportunity 
to  respond  to  the  comiBents  on 
construQtioa  recovery  and  the  waiver 
provision. 


Comment  A  commeater  addressed  the 
requirement  of  §  1385.5(b)  regarding 
SMbtnission  of  documentation  by  State 
Councils  and  University  Affiliated 
Facilities  regarding  facilities  built  with 
funds  furnished  under  Ihe  Act  The 
commenter  was  concerned  that  the 
regulation  (fid  not  describe  in  detail  how 
the  Commissioner  would  release  an 
owner  from  obligation  for  good  cause 
and  recommended  that  the  language  in 
i  1365.7  be  revised  to  reference  a  poiicy 
issuance  which  details  the  process  of 
recovery  of  Federid  funds  used  for 
construction  of  such  facilities.  Hie 
commenter  indicated  that  informataoR 
on  this  process  was  mandated  by  tlie 
statute  to  be  included  in  regulation. 

Another  commenter  recommended 
that  State  Councils  and  Untverwty 
Affiliated  Facilities  eligible  for  a  waiver 
be  absolved  of  the  documentation 
requirements  in  §  1385.S(b). 

Response:  The  Department  believes 
that  §  §  1385.5  and  138S.7  as  currently 
written  cover  all  statutory  requirements 
with  respect  to  providing  informatioii 
through  regulations,  and  it  is  not 
necessary  to  include  references  to 
specific  policy  issuances  in  regulations. 
The  current  policy  issuance,  ADD-W- 
85-1,  provides  the  administrative 
procedures  for  construction  recovery. 

We  do  not  concur  that  State  Councils 
and  University  Afflliated  Facilities 
eligible  for  a  waiver  be  absolved  of  the 
documentation  requirements  as  outlined 
in  §  1385.5(b).  The  Commissioner  must 
have  such  information  to  base  the 
decision  on  whether  to  accept  a  waiver 
request  with  respect  to  alternative  use 
of  facilities  constructed  with  funds 
under  the  Act.  Therefore,  no  changes 
have  been  made  in  the  final  rule. 

PART  1366— FORMULA  GRANT 
PROGRAMS 

Subpart  B — State  System  for  Protection 
and  Advocacy  of  Individual  Rights 

Section  1388.20    Designated  State 
Protection  and  Adivcacy  Office 

Paragraph  (d)  of  }  1386.20  proposed 
new  requirements  a  State  must  follow  in 
order  to  redesignate  the  Protection  and 
Advocacy  Agency. 

Comment:  Two  commenters  supported 
the  proposed  language  in  §  1386.20(d) 
regarding  the  requirement  for  public 
notice  of  the  intent  to  redesignate  and 
the  provisions  regarding  public 
comment. 

One  commenter  expressed  the  view 
that  the  regulation  should  be  revised  to 
require  that  any  intention  of  a 
redesignatioo  may  be  made  by  notice 
which  can  include  but  not  be  limited  to 
a  public  notice. 


Three  commenters  requested  ihat  the 
regulation  be  modified  to  require  an 
opportunity  for  a  public  hearing  and 
comment  to  ensure  that  there  is 
meaningful  public  input  on 
redesignation. 

In  addition,  three  commenters 
provided  suggestions  for  additional 
information  to  be  required  through  the 
public  notice  provision. 

Response:  We  agree  with  several  of 
the  comments  regarding  additional 
informational  requirements  for  the 
public  notice  and  amended  the  final  rule 
to  include  information  on  the  name  of 
the  currently  designated  agency  and  the 
effective  date  of  the  proposed 
redesignation.  Also,  the  regulation  does 
not  preclude  a  public  hearing  or  use  of 
additional  notice  requirements  if  a  State 
deems  sudi  action  appropriate.  In 
addition,  the  language  of  the  final  rule 
regarding  the  designating  official  or 
entity  for  the  Protection  and  Advocacy 
Program  has  been  included  to  conform 
with  the  changes  made  in  $  1386.23(a). 

Paragraph  (e)  of  §  1386.20  sets  forth 
the  information  requirements  that  must 
be  submitted  to  the  Commissioner. 

ConunenL  Three  commenters 
suggested  that  fi  1386.20(e)^l)  be  revised 
to  provide  a  definition  or  standard  of 
what  constitutes  good  cause  in  relation 
to  redesignating  the  Protection  and 
Advocacy  agency  and  recommended 
definitions. 

Response:  We  do  not  concur  and  have 
not  provided  a  definition  of  good  cause 
because  it  is  up  to  each  individual  State 
to  ascertain,  document  and  provide 
assurance  that  good  cause  exists  within 
that  State  to  warrant  a  Protection  and 
Advocacy  redesignation. 

However,  we  have  amended  §  1386.20 
(e)(1)  to  make  clear  that  ^tification  for 
the  redesignatioa  of  a  Protection  and 
Advocacy  agency  can  not  be  based  on 
the  fact  that  the  agency  was  carrying  out 
the  requirements  of  the  statute. 

Comment:  One  commenter  wanted  the 
language  revised  to  include  a 
requirement  that  ADD  provide  notice  to 
the  previously  designated  Protection 
and  Advocacy  agency  of  its  approval  of 
another  agency  as  the  Protection  and 
Advocacy  agency  and  the  availability  of 
the  Department's  Grant  Appeals  Board 
for  appealing  the  redesignation 
determination. 

Response:  There  is  no  authority  for  an 
appeal  to  the  Department's  Grant 
Appeals  Board  in  this  instance.  {See  45 
CFR  Part  16.)  However,  if  there  is 
evidence  that  the  redesignation  by  the 
State  was  not  done  for  good  cause,  or 
the  State  did  ntA  follow  the  process 
required  in  these  regulations,  or  both. 
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such  evidence  should  be  submitted  to 
the  Commissioner  for  review. 

Section  1386.23    Periodic  Reports: 
Protection  and  Advocacy  System       ] 

Paragraph  (a)  of  §  1386.23(a)  sets  forth 
the  establishment  of  a  new  requirement 
that  States  submit,  on  a  one  time  basis, 
written  assurances  of  compliance  with 
section  142  of  the  Act.  This  provision 
was  established  because  the  triennial 
report  which  previously  included  these 
assurances  was  deleted  in  the  statute. 

Comment:  One  commenter  stated  that 
the  current  regulations  did  not 
adequately  specify  who  must  sign 
written  assurances  for  the  Protection 
and  Advocacy  program. 

Also,  one  commenter  suggested  that 
the  Governor  or  appropriate  State 
official  sign  the  assurances  in  some 
instances  and  the  Director  of  the 
Protection  and  Advocacy  agency  be 
authorized  by  the  Governor  to  provide 
assurance  with  compliance  with  section 
142  of  the  Act  will  occur. 

In  addition,  one  commenter  wanted 
Section  1386.23  (a)  deleted  as 
assurances  to  comply  with  the  Act  had 
already  been  obtained  through  a 
program  instruction  and  that  such  a 
requirement  did  not  need  to  be  included 
in  the  regulation. 

Response:  We  agree  with  the  first  two 
comments  and  have  amended  the  final 
rule  to  allow  the  Governor  or  a  state 
official  empowered  by  the  Governor  or 
State  legislature  to  provide  assurance  of 
compliance  with  section  142  of  the  Act. 
This  designation  will  be  a  matter  for 
each  State  to  determine.  We  wish  to 
make  clear  that  whoever  signs  the 
required  assurances,  the  State,  as  the 
recipient  of  the  funds,  is  legally 
obligated  to  abide  by  them.  j 

Finally,  the  Department  believes  that 
State  submission  requirements  must  be 
included  in  regulation.  We  often  provide 
policy  issuances  to  States  to  clarify, 
interpret  or  reaffirm  regulatory 
language. 

Paragraph  (b)  of  §  1386.23  establishes 
a  requirement  for  an  annual  report  by 
each  Protection  and  Advocacy  agency  in 
support  of  section  107(b)  of  the  Act.  This 
report  was  approved  by  OMB  control 
number  0980-0160. 

Comment:  One  commenter  supported 
without  any  reservations  the  proposed 
language  in  S  1386.23(b)  regarding  the 
annual  report  from  Protection  and 
Advocacy  agencies.  |     - 

Another  commenter  expressed  the 
opinion  that  the  regulation  should  be 
revised  to  include  language  on    - 
expenditures. 

/?espo/)«e.-  Expenditure  data  will  be 
obtained  through  the  State  submission 


of  the  required  quarterly  financial  status 
reports  (§  1386.23(c)). 

Paragraph  (c)  of  S  1386.23  proposed  to 
establish  requirements  for  submitting 
financial  reports  to  comport  with  the 
two-year  liquidation  period  on 
obligations  as  required  in  §  1386.3.  This 
report  was  approved  by  OMB  control    , 
number  0980-0180. 

Comment:  One  commenter  expressed 
the  view  that  §  1386.23(c)  should  be 
revised  to  eliminate  the  requirement  that 
a  final  financial  repcKt  be  submitted  two 
(2)  years  and  ninety  (90)  days  after  the 
end  of  the  Federal  fiscal  year  as  such 
financial  information  will  be  included  in 
the  annual  report. 

Response:  The  submission  of  financial 
reports  is  a  fiscal  requirement  for  any 
State  receiving  funds.  (See  45  CFR  Part  - 
74,  Subpart  I — Financial  Reporting 
Requirements;  ADD-Pl-87-1,  Revisions 
and  Clarification  of  Instructions  for 
Preparation  and  Submission  of  Financial 
Status  Reports  for  Formula  Grants  under 
the  Developmental  Disabilities 
Program — Basic  Support  and  Protection 
and  Advocacy.)  In  addition,  the  fiscal 
information  required  is  different  from 
the  information  required  for  the  Annual 
Report  to  Congress.  Therefore,  the 
language  of  the  final  rule  will  remain  as 
proposed  in  the  NPRM. 

Subpart  C — State  Plan  for  Provision  of 
Services  for  Persons  With 
Developmental  Disabilities 

Section  1386.30    State  Plan 
Requirements 

This  section  of  the  NPRM  regarding 
State  plan  requirements  proposed  only 
technical  change  to  comport  with  the 
new  statutory  citations.  Therefore,  we 
will  not  address  any  comments  received 
which  recommended  other  changes  in 
§1386.30. 

Section  1386.32    Periodic  reports:  Basic 
State  grants 

Paragraph  (a)  of  S  1386.32  of  the 
NPRM  provided  clarifying  language  in 
regard  to  the  submission  of  financial 
reports  which  included  the  submission 
of  quarterly  reports  as  well  as  a  final 
report  for  each  fiscal  year.  This  report 
has  been  approved  by  Office  of 
Management  and  Budget  (OMB)  under 
control  number  0980-0180. 

Comment:  Two  commenters 
expressed  the  view  that  the  regulations 
should  require  timely  Council  review  of 
quarterly  and  final  financial  reports 
prior  to  gubernatorial  or  administering 
agency  submission  to  the  Commissioner. 

Response:  Section  122(b)(1)(C)  of  the 
Act  states:  "The  plan  must  prdvide  that 
edch  State  agency  designated  under 
subparagraph  (B)  will  keep  such  records 


and  afford  such  access  thereto  as  the 
Secretary  or  the  State  Planning  Council 
finds  necessary."  The  State  Councils 
have  the  authority  to  review  financial 
reports.  If  the  Council  wants  to  review    ' 
financial  plans  prior  to  submission  to 
ADD,  it  has  the  authority  under  section  . 
122(b)(1)(C)  to  do  so.  This  is  a  matter  for' 
State  Council  decision.  It  is  incumbent 
upon  the  State  Administering  Agency  to 
include  the  Council  in  its  process  for 
review  of  such  forms  prior  to  submission 
to  the  Administration  on  Developmental 
Disabilities  if  the  Council  so  desires  and 
assure  that  these  reports  are  submitted 
on  a  timely  basis. 

Paragraph  (b)  of  §  1386.32  proposed  a 
new  riequirement  for  the  submission  of 
an  annual  report  on  Basic  State 
activities  pursuant  to  section  107(a)  of 
the  Act.  This  report  was  approved  by 
OMB  control  number  0980-0172. 

Comment-  Two  commenters 
recommended  that  the  Secretary,  by 
regulation,  should  develop  a  proposed 
format  for  the  annual  report  on  the  Basic 
State  Grant  activities. 

Response:  We  have  developed  a .  . 
reporting  format  whose  use  is  required 
of  all  State  Planning  Councils.  The 
report  format  was  transmitted  to  the 
States  in  Program  Instruction  ADD-PI- 
86-2  (revising  previously  issued  ADD- 
PI-85-4)  on  October  30, 1986. 

Section  1386.33    Protection  of 
Employee's  interests 

Section  1386.33  of  the  NPRM  regarding 
protection  of  employee's  interests  was 
amended  by  adding  a  new  statutory  . 
citation.  There  was  no  proposal  to 
change  substantively  the  current 
regulation.  Therefore,  the  comment 
received  regarding  employee  protection 
provisions  and  phase-down  or  closure  of 
State  institutions  will  not  be  addressed 
and  no  changes  will  be  made. 

Section  1386.34    Provision  of  Priority 
Services 

This  section  of  the  NPRM  proposed  to 
delete  and  reserve  S  1386.34  concerning  ° 
the  provision  of  priority  services. 

Commen/.- Three  commenters 
expressed  the  opinion  that  the  current 
regulation  contained  clarifying  language 
defining  the  use  of  65%  of  the  Basic     .    . 
State  Grant  program  funds  for  priority 
services  and  tl;^erefpre  this  section .  _ 
should  be  retained.  i.  ;;; 

Response:  Section  1386.34'Witl  libt  be 
retained  as  it  •rtiferelynJlferated'tlife'  '     - 
language  of  the  statute. ' 


PART  1387— SPECIAL  PROJECTS- 
PROJECTS  OF  NATIONAL 
SIGNIFICANCE 

The  NPRM  proposed  to  delete  and 
reserve  Part  1387— Special  Projects- 
Projects — of  National  Significance. 

Comment:  One  commenter  agreed  that 
the  regulations  need  not  duplicate 
statutory  language  and  Part  1387  could 
be  deleted  and  reserved  under  these 
circumstance.  Three  commenters 
strongly  opposed  deletion  of  Part  1387 
based  on  the  language  contained  in 
section  162(b)  of  the  Act  which  indicates 
that  a  grant  application  shall  by  in  such 
form,  submitted  in  such  manner,  and 
contain  such  information  as  the 
Secretary  shall  be  regulation  prescribe. 

Response:  The  Department  concurs 
with  the  comments  opposing  deletion  of 
this  part:  therefore.  Part  1387  is  retained. 

PART  1388— THE  UNIVERSITY 
AFFIUATED  FACILITIES  PROGRAM 

Part  1388  establishes  program  criteria 
for  UAF  programs  pursuant  to  section 
153(a)  of  the  AcL 

Section  1386.1    Definitions 

This  section  of  the  NPRM  proposed  a 
definition  of  "program  criteria." 

Comment:  One  comment  indicated 
that  qualitative  criteria,  indicators  for 
qualitative  criteria,  and  quantitative 
criteria  (described  as  measurements  of 
program  criteria)  were  blended  together 
in  a  confusing  manner. 

Response:  The  Department  concurs. 
We  have  defined  qualitative  criteria  and 
measurements  of  program  outcome  in 
the  final  rule.  This  revision  clarifies  that 
both  qualitative  and  quantitative  criteria 
will  be  used  for  program  evaluation. 

Section  1388.3    Program  Criteria- 
Administration 

This  section  sets  forth  the  program 
criteria  to  ensure  that  a  UAF  will 
adequately  administer  the  program. 

Comment:  In  §  1388.3(a),  one 
commenter  indicated  that  the  phrase 
"state-of-the-art"  be  deleted. 

Response:  The  Department  concurs 
and  revised  the  final  rule  accordingly. 

Comment:  In  S  1388.3(b)|3).  one 
commenter  requested  a  change  in  the 
wording  regarding  the  UAF  providing 
support  for  the  University. 

Response:  The  Department  concurs 
and  revised  the  language  in 
§  1388.3(b)(3). 

Comment  In  §  1388.3(d).  one 
commenter  suggested  that  since  the  Act 
uses  the  term"various  ages",  not  "all 
ages",  we  change  this  language  in 
§  1388.3(d)(2). 

/?espo/7se.- We  agree  and  have 
substituted  the  term  'various  ages'  for 
'all  ages'  throughout  the  final  rule  in 


keeping  with  the  wording  in  the  Act  The 
Department  believes  that,  regardless  of 
the  word  choice,  Congress  and  the 
regulations  have  made  clear  that  UAFs 
and  Satellite  Centers  have  an  important 
responsibility  to  extend  their  research, 
training  and  service  efforts  to  serve 
adult  and  elderly  developmentally 
disabled  individuals  as  well  as  children. 

Comment-  Four  comments  were 
received  relating  to  the  UAF 
development  of  a  plan  §  138a3(d)(3)) 
containing  the  goals,  objectives  and 
timelines  for  UAF  mandated  activities. 
One  set  of  comments  offered  a  number 
of  minor  editorial  changes  to  clarify  the 
focus  or  intent  of  the  section.  Two 
comments  were  received  recommending 
that  the  UAF  plan  be  written  to  fill  gaps 
in  the  State  DO  plan  and  should  be 
reviewed  by  and  coordinated  with  the 
State  DO  Council.  One  comment  was 
received  asking  that  the  UAF  seek  the 
advice  of  the  State's  mental  retardation/ 
developmental  disabilities  program 
agency  in  the  development  of  its  plan. 

Response:  We  reviewed  the 
recommended  editorial  changes  and 
found  that  these  changes  did  not 
significantly  improve  the  language  of  the 
regulation.  The  Department  agrees  that 
the  UAF  plan  should  be  developed  and 
implemented  with  consideration  for  the 
needs  and  resources  exisdng  in  the 
community  and  State.  We  have  made  no 
change  in  the  final  rule  to  require  this; 
however,  the  Department  urges  the 
UAFs  to  coordinate  the  development  of 
their  plans  and  activities  with  the  State 
Developmental  Disabilities  Councils  as 
well  as  the  State  Protection  and 
Advocacy  agency. 

Comment  In  \  1388.3(f).  one  comment 
requested  that  the  UAF  specifically  be 
required  to  have  a  cooperative 
relationship  with  the  State's  mental 
retardation-developmental  disabilities 
program  agency. 

Response:  The  Department  agrees  that 
it  is  important  that  UAF's  work  in  close 
collaboration  with  the  State's  MR/DD 
agency.  However,  in  the  absence  of  a 
statutory  mandate  that  formal 
cooperative  relationships  be 
established,  these  working  relationships 
are  left  to  State  and  local  determination. 

Comment  In  §  1388.3(g).  one  comment 
suggested  that  the  UAF  draw  its 
consultants  from  the  State's  mental 
retardation/developmental  disabilities 
program  agency. 

Response:  The  Department  believes 
that  it  would  be  neither  proper  nor 
advantageous  to  specify  by  regulation 
where  or  from  whom  UAF's  may  seek 
consultant  expertise.  The 
interdisciplinary  nature  of  UAF 
activities  requires  expertise  from  the  full 
spectrum  of  professional  discipline. 


training,  and  experience.  In  addition. 
UAFs  differ  widely  in  programs, 
services,  and  staff.  The  Department  sees 
no  benefit  in  limiting  the  UAF  repertoire 
of  consultants  nor  any  advantage  in 
prescribing  consultation  from  any 
category  of  agency.  Therefore.  9 1388.3(f) 
will  be  retained  as  proposed  in  the 
NPRM. 

Comment  In  S  13B8.3(h)  one  comment 
was  received  requesting  that  the 
statement  pertaining  to  space 
constructed  with  Federal  funds  be  a 
separate  paragraph  in  the  rule. 

Response:  The  Department  concurs 
and  has  revised  the  final  rule  to  add  a 
new  paragraph  (h)(3). 


Section  1388.4 
Serx'ices 


Program  Criteria- 


Comment  In  S  1388.4(a).  one 
commenter  requested  the  addition  of  the 
phrase  "university  setting"  specifically 
including  it  as  part  of  the  community. 
Also,  it  was  requested  that  the 
requirement  to  include  adult  and  elderly 
services  should  not  be  mandated  for  all 
UAFs. 

Response:  The  Department  agrees  that 
a  university  in  certainly  part  of  the 
community  and  has  revised  the  language 
of  paragraph  (a)  to  say  "within  the 
community  including  the  university." 
The  statute  requires  UAFs  to  provide 
exemplary  services  in  community  based 
settings.  While  many  services  are 
appropriately  provided  by  the  UAF 
within  the  university  setting,  many 
services  are  and  should  continue  to  be 
provided  beyond  the  boundaries  of  the 
university. 

We  do  not  concur  that  UAFs  should 
not  be  required  to  provide  services  for 
adult  and  elderly  developmentally 
disabled  persons  and  have  made  no 
change  in  the  final  rule.  The  Congress 
has  made  its  intent  clear  with  respect  to 
the  UAF's  responsibility  to  serve  adults 
and  elderly  person  with  developmental 
disabilities  by  emphasizing  that  UAFs 
and  Satellite  Centers  have  an  important 
responsibility  to  extend  their  research, 
training  and  service  efforts  to  include 
adult  and  elderly  developmentally 
disabled  persons  whose  numbers  are 
increasing  and  whose  needs  are  largely 
unmet  today  (H.R.  Report  No.  1074.  98th 
Congress.  Page  35. 1984). 

Comment  In  §  1388.4(d).  one 
commenter  requested  the  substitution  of 
the  word  'should'  for  'must'  in  S  1388.4(d) 
(1)  thru  (3).  This  change  would  have  the 
effect  of  not  requiring  that  the  principles 
set  forth  in  these  paragraphs  be 
implemented.  One  commenter  requested 
that  the  word  "evaluation"  be 
substituted  for  the  term  "scientific 
investigation"  as  the  latter  suggests 
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control  sub)ects  and  human 
investigation  committee  review.  One 
commenter  requested  the  substitution  of 
'evaluated'  for  'tested.' 

Response:  A  service  quality  criterion 
for  a  UAF  is  that  UAF  services  are 
based  on  state-of-the-art  and  innovative 
practices.  UAFs  are  situated  in 
environments  that  provide  unique 
resources  and  opportunities.  They  are 
expected  to  use  those  opportunities  to 
demonstrate  the  best  available 
techniques  in  their  practices.  In 
addition,  a  function  of  UAFs  is  to 
disseminate  information  that  will 
increase  and  support  the  independence, 
productivity,  and  integration  into  the 
community  of  persons  with  I 

developmental  disabilities.  The  I 

requested  changes  from  'must'  to 
'should'  would  dilute  that  expectation. 
Therefore,  we  have  made  no  change  in 
the  language  of  the  NPRM. 

The  Department  agrees  with  the  two 
editorial  comments  and  has  substituted 
the  word  'evaluation'  for  scientiHc 
investigation  in  paragraph  (d)(3]  and 
substituted  the  word  'evaluate'  for 
'tested'  in  §  1388.4(d)(5). 

Comment:  In  9 1388.4(e),  one 
commenter  requested  deletion  of  the 
word  "must*  and  the  term  "news  articles' 
and  indicated  that  news  articles  may 
not  be  appropriate  vehicles  for 
dissemination  of  information  to  State 
Councils  and  others. 

Response:  The  Department  concurs 
and  has  deleted  the  term  "news  article." 
The  word  "must"  was  not  deleted 
because  it  would  diminish  the  strength 
of  this  requirement. 

Comment:  Section  1388.4(f)  proposed 
that  measurements  of  program  criteria 
include  the  total  number  of  clients 
served  in  relation  to  a  list  of  exemplary 
services.  Two  comments  indicated  that 
it  would  not  be  possible  to  comply  with 
this  section  since  the  categories  of 
exemplary  services  listed  were  not 
consistent  with  the  database  used  by 
the  UAFs. 

Response:  We  have  revised  this 
section  by  deleting  paragraph  (1)  that 
contained  the  restrictive  reporting 
categories  of  services  and  inserted  a 
new  paragraph  (f)(1)  to  read  as  follows: 
"(1)  "The  total  number  of  clients  served 
by  category  of  services."  This  change 
also  will  permit  the  measures  of 
program  outcome  to  reflect  new 
initiatives. 

Section  1388.5    Program  Criteria- 
Training 

Comment:  In  iS  138&5  (b)(6)  and 
(b)(7)  one  commenter  noted  that  the 
word  "may*'  rather  than  must  should  be 
used  as  these  paragraphs  pertain  to 
optimal  training. 


Response:  The  intent  of  paragraphs 
(bM8)  and  (b)(7)  dealing  with  the 
outcome  of  optional  interdisciplinary 
training  is  to  require  that  the  UAFs  offer 
such  training  as  an  opportunity  for 
trainees.  Trainees  may  elect,  in  keeping 
with  their  career  goals,  training  in 
research,  evaluation  and  leadership 
development.  The  optional  nature  of  the 
training  refers  to  trainee  discretion,  not 
that  of  the  UAFs  to  offer  such  training. 
Therefore,  parai^raphs  (b)(6)  and  (b)(7) 
will  be  retained  in  the  final  rule  as 
proposed  in  the  NPRKf. 

Comment:  in  §  1388.5(c).  referring  to 
the  designation  of  long-term  training  as 
300  or  more  hours  during  an  academic 
year,  one  commenter  recommended 
deletion  of  the  phrase  "during  an 
academic  year"  as  not  necessarily 
relevant,  e.g.  intern,  post-doctoral 
candidates,  and  residents. 

Response:  The  Department  has 
deleted  "during  an  academic  year"  in 
response  to  the  comment;  however,  to 
avoid  misinterpretation  that  300  hours  is 
cumulative,  the  Department  has  added 
the  phrase  "in  a  one-year  reporting 
period"  to  maintain  consistency  with  the 
standard  definition  of  long-term  training. 

Comnwnt:  In  §  138&5(c)(2).  two 
commenters  addressed  didactic 
instruction  and  clinical  practicum  under 
long-term  and  intermediate  training.  The 
first  stated  that  the  focus  should  be  on 
clinical  experience  not  didactic 
instruction  and  that  the  term  'training 
activities'  would  cover  both  didactic 
instruction  and  clinical  practicum  while 
allowing  the  UAF  to  select  the  most 
appropriate  training  method.  The  second 
suggested  that  the  focus  should  be  on 
practical  experience  rather  than  didactic 
instruction  especially  for  trainees  in 
administration,  health  planning, 
research,  and  other  areas. 

Response:  The  Department  agrees 
with  the  comments  and  has  revised 
paragraph  (c)(2)  and  other  paragraphs 
accordingly. 

Comment:  In  S9  1388.5(c)  (3)  and  (4), 
one  commenter  suggested  substitution  of 
"should"  for  'must'. 

Response:  The  Department  does  not 
concur.  Future  leaders  in  the  field  of 
developmental  disabihties  will  serve 
clients  in  a  variety  of  settings  and 
exposure  to  more  than  one  setting  is  an 
essential  training  experience:  therefore, 
the  final  rule  will  contain  'must'  as 
proposed  in  the  NPRM. 

Comment:  In  S9  1388.5  (c)(6)  and 
(c)(7],  one  commenter  stated  that  interns 
and  post  doctoral  students,  among 
others,  may  not  receive  academic  credit 
for  ail  training.  The  request  was  made  to 
add  'as  appropriate'  to  the  relevant 
sections.  TTie  point  was  made  that 
training  including  'practicum'  as  a  team 


member  and  leader  woerfrfinore 
accurately  be  'experiences  as  team 
member  and  leader.' 

Response:  The  Department  concurs 
with  (he  comments  concerning  'credit, 
as  appropriate'  and  usage  of  'experience 
as  a  team  member  and  leader'  and  has 
revised  the  final  rule  accordingly  in 
9  1388.5  (c)(6)  and  (c)(7). 

Comment:  bi  9 1388.S(d).  one 
commenter  corrected  the  designation  of 
intermediate  interdiscipiinary  training 
as  up  to  299  hours,  not  300  hours. 

Response:  The  Department  concurs 
and  has  made  the  change  in  paragraph 
(d). 

Comment-  In  9 1388.5(f),  tvw 
commenters  requested  that  training 
priorities  be  estabhshed  "in  cooperation 
with"  rather  than  ~witb  the  assistance 
of  State  Developmental  Disabilities 
Planning  Councils  and  other  relevant 
agencies:  one  commenter  requested 
clarification  that  "other  relevant 
agencies"  include  national  agencies  that 
have  particular  priorities  in  relation  to 
funding  training,  especially  as  it  pertains 
to  pre-service  training.  A  third 
commenter  expressed  concern  that  the 
regulatory  language  does  not  call  for  the 
UAFs  to  develop  relationships  with  the 
State's  mental  retardation/ 
developmental  disabilities  program 
agency. 

One  commenter  suggested  the 
deletion  of  "with  particular  attention  to 
those  serving  adult  and  elderly  persons 
with  developmental  disabilities" 
explaining  that  "Priorities  may  change. 
Criteria  should  focus  more  generally  oa 
national  manpower  needs." 

Response:  We  agree  with  the 
comments  pertaining  to  community 
relevancy  and  have  revised  paragraph 
(f)(2)  accordingly.  However,  we  do  not , 
concur  that  UAF  training  priorities 
should  be  exempt  from  the  requirement 
to  focus  on  the  needs  of  adult  and 
elderly  persons  with  developmental 
disabilities;  therefore,  we  have  made  no 
change  in  (f)(3)  of  the  final  rule. 

Paragraph  (g)  of  9 1388.5  proposed 
that  the  interdisciplinary  training 
program  must  be  evaluated  and  research 
should  be  conducted  to  improve  it. 

Comment:  One  comment  was  received 
recommending  the  use  of  the  term 
'evaluation*  rather  than  'research*  with 
respect  to  assessing  interdisciplinary 
strategies  and  procedures. 

Response:  The  Department  concurs, 
and  has  revised  paragraph  (g)(3). 
accordingly. .  : . .-: 

Comment:  In  S  1388,5(h).  one  • 
commenter  noted  that  the  number  of 
hours  of  specia)  training  is  not  collected 
by  UAFfl  and  that  it  would  have  Kmited 
meaning.  ,.  .. 
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Response:  The  Department  agrees 
with  the  comment  and  has  deleted  this 
proposed  requirement. 

Section  1388.6    Program  Criteria- 
Technical  Assistance 

Comment:  In  9 1388.6(b)(3),  one 
comment  requested  rewording  of  the 
item  concerning  personnel  providing 
technical  assistance,  stating  that  as 
written  the  paragraph  was  too 
restrictive. 

Response:  The  Department  concurs 
and  has  revised  paragraph  (b)  to  define 
more  broadly  who  may  provide 
technical  assistance. 

Section  1388.7    Program  Criteria—      ■ 
Information  Dissemination 

Comment:  In  9 1388.7.  two  comments 
were  received  requesting  that  primary 
consumers  be  included  as  potential 
target  audiences. 

Response:  The  Department  believes 
that  primary  consumers  were  included 
in  the  term  "target  audience"  but  will 
substitute  the  phrase  "persons  with 
developmental  disabilities,  their  families 
*  *  *"  under  paragraphs  (a)  and  (c)  to 
clarify  this  concept. 

Impact  Analysis 

Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules — defined  in  the  Order  as 
any  rule  that  has  an  annual  effect  on  the 
national  economy  of  $100  million  or 
more,  or  certain  other  specified  effects. 
These  regulations  primarily  affect  State 
agencies  and  University  Affiliated 
Facilities.  The  basic  requirements  of  the 
program  are  established  by  the  statute, 
not  these  regulations.  Therefore,  the 
Department  concludes  that  these 
regulations  are  not  major  rules  within 
the  meaning  of  the  Executive  Order, 
because  they  do  not  have  an  effect  on 
the  economy  of  $100  million  or  more  or 
meet  the  other  threshold  criteria. 

Regulatory  Flexibility  Act  of  1980 

Consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  Ch.  6).  we  try  to 
anticipate  and  reduce  the  impact  of 
rules  and  paperwork  requirements  on 
small  businesses.  For  each  rule  with  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities", 
we  prepare  an  analysis  describing  the 
rule's  impact  on  small  entities.  The 
primary  impact  of  these  regulations  is 
on  the  States,  which  are  not  "small 
entities"  within  the  meaning  of  the  Act. 
For  these  reasons,  the  Secretary  certifies 
that  these  rules  will  not  have  a 
siginficant  impact  on  a  substantial 
number  of  small  entities. 


Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980.  Pub.  L.  96-511.  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  any  reporting  or  recordkeeping 
requirement  contained  in  a  proposed  or 
final  rule. 

There  will  be  no  specified  format  for 
the  submittal  of  the  State  plans  and 
assurances  required  in  9§  1386.30- 
1386.31  and  1386.33.  States  may  select 
any  format  they  wish  as  long  as  they 
meet  the  requirements  in  the  Act  and  in 
these  regulations. 

These  regulations  reflect  the  aims  of 
Executive  Order  12372  to  allow  for  State 
Plan  simplification. 

Section  1388  proposes  program 
criteria  for  the  UAF  progam.  The 
program  criteria  were  developed 
through  consultation  with  the  American 
Association  of  University  Affdiated 
Programs.  Although  certain  sections  of 
part  1388  contain  recordkeeping  and 
reporting  requirements,  it  should  be 
understood  that  these  criteria  have  been 
developed  by  the  field  to  help  define 
good  professional  standards  and  are  not 
new  practices.  Most  of  the  requirements 
will  be  satified  with  the  submission  of 
an  acceptable  grant  application. 

List  of  Subjects 

45  CFR  Part  1385 

Grant  programs /education.  Grant 
programs/social  programs. 
Handicapped,  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  1386 

Administrative  practice  and 
procedure.  Grant  programs/education. 
Handicapped,  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  1388 

Colleges  and  universities.  Grant 
programs/education,  Grant  programs/ 
social  programs,  university  affiliated 
facility,  satellite  center. 

(Catalog  of  Federal  Domestic  Assistance 
Program.  Nos.  13.630  Developmental 
Disabilities  Basic  Support  and  13.631 
Developmental  Disabilities — Special  Projects) 

Dated:  August  21. 1967. 
Phillip  N.  Hawkes. 

Acting  Assistant  Secretary  for  Human 
Development  Services. 

Approved:  September  la  1987. 
Otis  R.  Bowen. 
Secretary. 

¥oT  the  reasons  set  forth  in  the 
preamble.  Chapter  XIII  of  title  45  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


SUBCHAPTER  1— THE  ADMINISTRATION 
ON  DEVELOPMENTAL  DISABILrnES, 
DEVELOPMENTAL  DISABILITIES 
PROGRAM 

1.  The  heading  for  Part  1385  is  revised 
to  read  as  follows: 

PART  1385— REQUIREMENTS 
APPLICABLE  TO  THE 
DEVELOPMENTAL  DISABILITIES 
PROGRAM 

2.  The  authority  citation  for  Part  1385 
is  revised  to  read  as  follows: 

Authority:  Pub.  L.  88-164.  77  Stat.  262.  as 
amended  by  Pub.  L  90-170.  81  Stat.  527.  Pub. 
L  91-517,  64  Stat.  1316:  Pub.  L  94-103.  89 
Stat.  486:  Pub.  L.  95-602.  92  Slat.  2955;  Pub.  L 
97-35,  95  Stat.  563;  Pub.  L.  96-527  98  Stat.  2662 
(42  U.S.C.  6000  et  seq.). 

3.  Section  1385.1  is  revised  to  read  as 
follows: 

§1385.1    General. 

Except  as  specified  in  §  1385.4,  the 
requirements  in  this  Part  are  applicable 
to  the  following  programs  and  projects: 

(a)  State  Systems  for  Protection  and 
Advocacy  of  Individual  Rights  of 
Persons  with  Developmental 
Disabilities; 

(b)  State  Basic  Program  for  Planning. 
Administration  and  Services  on  Behalf 
of  Persons  with  Developmental 
Disabilities. 

(c)  Special  Projects — Projects  of 
NationalSignificance;  and 

(d)  University  Affiliated  Programs. 

4.  Section  1385.3  is  amended  by 
revising  the  definition  of  "Act"  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader. 

§1385.3    Deflnttions. 

In  addition  to  the  definitions  in 
section  102  of  the  Act  (42  U.S.C.  6001). 
the  following  definitions  apply: 

Act  means  the  statutory  authority  for 
the  developmental  disabilities  programs 
as  enacted  in  Pub.  L  88-164  and 
amended  by  Pub.  L  90-170,  Pub.  L  91- 
517.  Pub.  L  94-103,  Pub.  L.  95-602,  Pub. 
L.  97-35.  and  Pub.  L.  98-527.  It  may  be 
cited  as  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act 

5.  Section  1385.4  is  revised  to  read  as 
folloMts: 

§  138S.4    Rtglrts  of  persons  witti 
developmental  disaliNities. 

(a)  Section  110  of  the  Act.  Rights  of 
the  Deyelopmenlally  Disabled  (42  U.S.C. 
6009]  is  applicable  to  the  programs 
authorized  under  the  Act,  except  for  the 
Protection  and  Advocacy  system. 

(b)  In  order  to  comply  with  section 
122(b)(5)(C)  of  the  Act  (42  U.S.C.  6022 
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(b)(5MC).  regarding  the  rights  of 
developmentally  disabled  persons,  the 
State  must  meet  the  requirements  of 
§  1386.30(e)(a)  of  these  regulations. 
(c)  Applications  from  university 
affiliated  facilities  or  for  special  project 
grants  must  also  contain  an  assurance 
that  the  human  rights  uf  persons 
assisted  by  these  programs  will  be 
protected  consistent  with  section  110 
(see  section  153(b}(3)  aiid  section 
162(b)). 

6.  A  new  §  1385.5  is  add^d  as  follows: 

§  1385.5    Recovery  of  Federal  funds  used 
for  construction  of  facifities. 

(a)  The  State  Council  or  the 
appropriate  university  affiliated  facility 
ofTicial  must  notify  the  Commissioner  in 
advance  in  writing  if  a  facility  Jascribed 
in  section  105  of  the  act: 

(1)  Will  be  sold  or  transferred  to  any 
person,  agency,  or  organization  which  is 
not  a  public  or  nonprofit  private  entity: 
or 

(2)  Will  cease  to  be  a  public  or  other 
nonprofit  facility  for  persons  with 
developmental  disabilities. 

|b)  The  Slate  Council  or  the 
appropriate  UAF  official  must  submit 
detailed  documentation  to  the 
Commissioner  of  all  transactions  as 
specified  in  paragraph  (a)  of  this  section 
which  occurred  prior  to  this  publication. 

(c)  Recovery  of  funds  will  include  the 
charging  of  interest  in  accordance  with 
Mf  iS  claims  collection  regulations  in  45 
CFR  Part  30  and  the  Departmental  Debt 
Collection  Procedures  (45  FR  61792, 
September  17, 1980)  available  from  the 
Administration  on  Developmental 
Disabilities.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201 

7.  Section  1385.6  is  revised  to  read  as 
follows: 

§  1385.6    Emptoymcnt  of  handicapped 
indivWusIs 

Each  grantee  who  receives  Federal 
funding  under  the  Act  must  meet  the 
requirements  of  section  109  of  the  Act 
(42  U5.C  6006)  regarding  affirmative 
action.  Failure  to  comply  with  section 
109  may  result  in  loss  of  Federal  funds 
under  the  Act.  If  a  compliance  action  is 
taken,  the  State  will  be  given  reasonable 
notice  and  an  opportunity  for  a  hearing 
as  provided  in  Subpart  D  of  Part  1386. 

8.  Section  1385.7  is  amended  by 
revising  the  introductory  text  to  read  as 
follows:  I 

§1385.7    Waivers.  ' 

-  -AppIicationsJbra  waiverof  the 
provisions  of  sections  105  of  the  Act  (42 
U.S.C.  6004)  with  respect  to  alternative 
use  of  facilities  constructed  with  funds 
under  the  Act  may  be  granted  by  the 


Commissioner  if  the  following  criteria 

are  met: 

***** 

9.  Section  1385.9  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§  1385.9    Grants  administration 
requirements. 

(a)  The  following  parts  of  Title  45  CFR 
apply  to  grants  funded  under  Parts  1386 
and  1388  of  this  chapter  and  to  special 
project  grants  under  section  162  of  the 
Act  (42  U.S.C.  6082). 


PART  1386— FORMULA  GRANT 
PROGRAMS 

10.  The  authority  citation  for  Part  1386 
is  revised  to  read  as  follows: 

Authority:  Pub.  L.  88-164.  77  Stat.  282,  as 
amended  by  Pub.  L  90-170, 81  Stat.  527:  Pub. 
L.  91-517.  84  Stat.  1316;  Pub.  L  94-103. 89 
Stat.  486!  Pub.  L.  95-602,  92  Stat.  2955;  Pub.  L. 
97-35.  95  Slat.  563;  Pub.  L.  98-527,  98  Stat. 
2662  (42  U.S.C.  6000  et  seq.). 

11.  New  paragraphs  (d),  and  (e)  are 
added  to  S  1386.20  to  read  as  follows: 

Subpart  B— State  System  for 
Protection  and  Advocacy  of  Individual 
Rights 

§  1386.20    Designated  State  Protection  and 
Advocacy  Office. 

***** 

(d)  Prior  to  any  redesignation  of  the 
agency  which  administers  the  State 
Protection  and  Advocacy  system,  the 
Governor  or  a  State  official  empowered 
by  the  Governor  or  State  legislature 
must  give  public  notice  of  the  intent  to 
redesignate  and  provide  an  opportunity 
for  public  comment  on  the  proposed 
redesignation.  The  public  notice  must 
include: 

(1)  The  Federal  requirements  for  the 
Protection  and  Advocacy  program 
(section  142  of  the  Act); 

(2)  The  goals  and  function  of  the 
State's  Protection  and  Advocacy 
program; 

(3)  Name  of  current  designated 
agency; 

(4)  A  description  of  the  current 
Protection  and  advocacy  agency  and  the 
system  it  administers; 

(5)  The  rea3on(s)  for  proposing 
redesignation; 

(6)  Effective  date  of  proposed 
redesignation; 

(7)  The  name  of  the  agency  proposed 

-  to.adminJster  the  State  Protection  and 
Advocacy  program;  and 

-  — (8)J\^le9cription  of  Jitesystem  which 
the  new  Protection  and  Advocacy 
agency  would  administer. 

(e)  Following  receipt  of  comments 
from  the  public,  the  Governor  or  a  State 


official  empowered  by  the  Governor  or 
State  legislature  must  submit  the 
following  information  to  the 
Commissionen 

(1)  Documentation  that  the  system 
was  redesignated  for  good  cause;  Such 
documentation  must  clearly 
demonstrate  that  the  existing  Protection 
and  Advocacy  agency  was  not 
redesignated  for  any  actions  or 
activities  undertaken  which  were 
consistent  with  section  142  of  the  Act. 
these  regulations  and  the  Protection  and 
Advocacy  for  Mentally  111  Individuals 
Act  of  1986,  Pub.  L.  99-319. 

(2)  Assurance  that  the  designated 
Protection  and  Advocacy  system  meets 
the  requirements  of  the  statute  and  the 
regulations. 

12.  Section  1386.21  is  amended  by 
revising  paragraphs  (a)  to  read  as 
follows: 

(a)  In  order  for  a  State  to  receive 
Federal  financial  participation  for 
Protection  and  Advocacy  activities 
under  this  subpart,  as  well  as  the  Basic 
Support  Program  (subject  C),  the 
Protection  and  Advocacy  system  must 
meet  the  requirements  of  section  142  of 
the  Act  (42  U.S.C.  6042  and  that  system 
must  be  operational. 


§1386.22    [Removed  and  Reservedl 

13.  Section  1386.22  is  removed  and 
reserved. 

14.  Section  1386.23  is  revised  to  read 
as  follows: 

§  1386.23    Periodic  reports:  Protection  and 
Advocacy  System. 

The  Stale  Protection  and  Advocacy 
Agency  must  submit: 

(a)  Written  assurance  of  compliance 
with  section  142  of  the  Act  will  be 
required  on  a  one  time  only  basis.  These 
assurances  to  the  Commissioner  must  be 
signed  by  the  Governor  or  a  State 
official  or  entity  empowered  by  the 
Governor  or  State  legislature  to  provide 
such  assurance.  These  assurances  will 
remain  in  effect  unless  changes  occur 
within  the  State  which  will  affect  the 
functioning  of  the  Protection  and 
Advocacy  system  in  which  case  an 
amendment  is  required  30  days  prior  to 
the  effective  date  of  the  dtange.  All 
assurances  and/ or  amendments  may  be 
provided  in  a  format  of  the  State's 
choice  aad  wiU  remain  in-effect  as  long 
as4he  State  receives  funds  under  the 
Act. 

(b)  An  annual  report  to  the 
Commissioner  describing  the  activities 
and  accomplishments  carried  out  under 
the  system  during  the  previous  year. 


(c)  Quarterly  financial  status  reports 
from  the  Protectioa  and  Advocacy 
Agency  are  due  thirty  (3(^  days  after  the 
close  of  each  quarter.  The  final  financial 
report  is  due  two  (2)  years  and  ninety 
(90)  days  after  die  last  day  of  the 
Federal  fiscal  year.  These  quarterly 
reports  must  be  submitted  until  the  final 
repcrrt  is  submitted  for  each  fiscal  year. 

finfofmetion  coffection  reqarrements 
contained  in  paragntph  (b)  under  ronfrol 
number  09eo-0m  and  parsgrspli  (c)  imder 
control  minbct  Oeefr-Oiao  aie  approved  by 
the  Office  of  MMMCNoent  and  Budget.) 

15.  Section  1386.24  is  revised  to  read 

as  follows: 


§1386.24   Hon  afcwable  eotafor  the 
Protectioa  and  Advocacy  System. 

Federal  financial  participation  is  net 
allowable  for: 

(a)  Costs  incurred  for  activities  oa 
behalf  oC  persons  widi  developmental 
disabilities  to  solve  problems  not 
directly  rdbted  to  titeit  disabilities  and 
which  are  faced  by  die  general 
|x>pulace;  and 

(b)  Costs  not  allowed  umler  other 
applicable  statutes.  Departmental 
regulations  and  issuances  of  the  Office 
of  Management  and  Budget 

Subpart  C— Stats  Ptan  lor  Provision  of 
Sendee*  for  PiBTsons  wftfi 
Develepiiwntoi  Dtsatiiltiies 

16.  Section  1386.30  is  amended  by 
revising  paragraphs  (a),  (b).  le)(2).  (eH3| 
and  the  parenthetical  containing  the 
OMB  control  number  to  read  as  follows: 

$1386.30    State  plan  retiuireraents. 

(a)  In  order  to  receive  Federal 
financial  assistance  under  this  subpart. 
Councils  and  States  must  prepare, 
submit  and  have  in  effect  a  State,  plan 
which  meets  the  requirements  or 
sections  12Z  and  124(a)  of  the  Act  (42 
U.S.C  6022  and:  6024(aUb|>  and  these 
regulations. 

(b)  Failure  to  comply  with  State  plan 
requirements  may  result  in  loss  of 
Federal  funds  as  described  in  section 
127  of  the  Act  (42  U.S.C.  6027). 

*  «  •  *  * 

(e>  •  *  » 

(2)  The  Slate  meets  the  requirements 
regarding  individual  habilitation  plans 
as  set  forth  tn  secffon  12;t  of  the  Ad  (42 
U.S.C  6023>  and 

(3)  The  human  rights  of 
deveiopRWfKally  disabled  persons  wiH 
be  protected  consistent  with  section  110 
of  the  Act  (42  U.S.C.  6009). 

•        •        «        •        * 

(lnfermali«i»ce(lecfion  rcquirciMcttte 
ronlMied  m  psragtspit  {tf  Hmter  conlrot 
(Htinber  0880-016*  and  paragyaph  (et  under 


control  numbet  0860-0138  are  ap|w-oved  by 
the  Office  of  ManBgem«nl  and  Budget. 

17.  Section  1386.32  is  revised  to  read 
as  follows: 

§  1386.32    Periodic  reports:  Basic  State 
grants. 

(a)  The  Governor  or  the  appropriate 
State  financial  official  must  submit 
quarterly  financial  status  reports  on  the 
programs  funded  under  this  part.  These 
reports  are  due  thirty  (30)  days  after  the 
close  of  each  quarter.  The  final  financial 
report  is  due  two  (2)  years  and  ninety 
(90)  days  after  the  last  day  of  the 
Federal  fiscal  year.  The  quarterly 
reports  must  be  submitted  until  the  final 
report  is  submitted  for  each  fiscal  year. 

(b)  By  January  1  of  each  year  an 
dnnuaf  report  shall  be  submitted 
pursuant  to  section  107(a)  of  the  Act 
The  report  may  be  in  a  format  of  the 
State's  choice. 

(Information  collectkm  reQMireinents 
contained  in  paragraph  (a)  uader  control 
number  0980-0139  and  paragraph  (b)  under 
control  number  0980-0172  are  approved  by 
the  OfTice  of  Management  and  Bikdget.t 

18.  Section  1386.33  is  amended  by 
revising  paragraph  (a)  and  adding  an 
OMB  control  number  to  the  end  oJF  the 
section  to  read  as  follows: 

§1386.33    Protection  of  employee's 
interests. 

(a)  Based  on  secbon  122(6MB)  of  the 
Act  (42  U.S.C.  6022(6HB)).  the  State  plan 
must  provide  for  fair  and  equitable 
arrangements  to  protect  the  interest  of 
all  institutional  employees  affected  by 
actions  under  the  plan  to  pro^'ide 
alternative  community  liring 
arrangements.  Specific  arrangements  tor 
the  protection  of  affected  employees 
must  be  developed  through  negotiations 
between  the  appropriate  State 
authorities  and  employees  or  their 
representatives.  Fair  and  equitable 
arrartgcments  must  include  procedures 
that  provide  for  the  impartial  resolution 
of  disputes  between  the  State  and  an 
employee  concerning  the  interpretation, 
application,  and  enforcement  of 
protection  arrangements.  The  Slate  must 
inform  employees  of  the  State's  decision 
to  provide  alternative  community  living 
arrangements. 
*        «        *        «        • 

( Apjiroved  by  the  Of^ce  of  Manaf^-ment  sfKl 
Biii^I  under  control  Rumber  0960-01 6£t 

§1386.34    (Removed  and  Reserved! 

19.  Section  1386.34  is  removed  and 
reserved. 

2a  Section  1386.35  is  amended  by 
revising  para^aph  ^h^'^)  to  read  as 
follows: 


§  1386.35    Allowable  and  non-allowable 
costs  for  twsic  State  grants. 

*  •        •        •        * 

(br   •   • 

(1)  Cost  incurred  by  institutions  or 
other  residential  or  rton-residential 
programs  which  do  not  comply  with  the 
Congressional  findings  with  respect  to 
persons  with  developmental  disabilities 
in  section  110  of  the  Act  (42  U.S.C.  6009). 
***** 

21.  Section  1386.81  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

$1386.81    Scopeofnjies. 

(a)  The  rules  of  procedures  in  this 
subpart  govern  the  practice  for  hearings 
afforded  by  the  Department  to  States 
pursuant  to  sections  122, 127  and  142  of 
the  Act.  (42  U.S.C.  6022, 6027  and  6042). 

•  •  •  •  • 

22.  Section  1386.111  is  amended  by 
revising  paragraph  (cUll  to  read  as 
follows.  The  introductory  text  of  (c)  is 
republished  for  the  convenience  of  the 
reader. 

9138«i1fT    Dedaions  following  hearing. 

*  •        •        •        * 

(c)  If  the  Assistant  Secretary 
concludes: 

(1)  In  the  case  of  a  hearing  under 
sections  122. 127  and  142  of  the  Act  that 
a  State  plan  or  report  on  the  State's 
protection  and  advocacy  system  does 
not  comply  with  Federal  requirements, 
he  or  she  shall  also  specify  whether  the 
State's  total  allotment  for  the  fiscal  year 
will  not  be  authorized  for  the  State  or 
whether,  in  the  exercise  of  his  or  her 
discretion,  the  allotment  will  be  limited 
to  parts  of  the  Stale  plan  or  (he  report 
no»  affected  by  the  noncompliance. 

»  •  •  •  • 

23.  The  heading  for  Part  1387  is 
revised  to  read  as  follows: 

PART  1387— SPECIAL  PROJECTS- 
PROJECTS  OF  NATIONAL 
SIGNIFICANCE 

24.  The  authority  utation  for  Part  1387 
continues  to  read  as  follows: 

Autfaorily.  Pub.  L  88-1M.  77  Stat.  282.  as 
amended  by  Pub.  L  94-517.  84  Stat.  1316.  Pub. 
I..  94-103,  89  Stat.  4U&  Pub.  L  95-802:  92  Stat 
9.S5S.  Pub.  L  97-35:  9kSHtt.  583  (4ZU.S.C 
6000  el  Be(t.t 

25.  Part  1388  is  revised  to  read  as 
follows. 

PART  1388— THE  UNIVERSITY 
AFFILIATED  FACUJTIES  PROGRAfM 

Sftr.. 

1388.1  Definitions. 

1380.2  Prop^m  criteria — purpose. 
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1388.3  Program  criteria — administratioji. 

1388.4  Program  criteria — services. 

1388.5  Program  criteria — training. 

1388.6  Program  criteria — technical 
assistance. 

1388.7  Program  criteria — Information 
dissemination. 

1388.8  Use  of  program  criteria  for  Satellite 
Centers. 

Authority:  42  U.S.C.  6063  et.  seq. 


§  13M.1    Definitions. 

For  purposes  of  this  part: 

Program  criteria  means  a  statement  of 
the  Department's  expectation  regarding 
the  direction  and  desired  outcome  of  the 
University  Affiliated  Facilities  program 
operation.  The  program  criteria  will  be 
used  for  qualitative  evaluation,  and  also 
include  measurements  of  program 
outcome. 

Qualitative  criteria  means  desired 
component  and  attributes  which  are 
UAF  program  requirements  for 
prescribed  areas.  J 

Measurements  of  program  outcome 
means  a  specific  number  of  outcomes  in 
a  prescribed  area.  Measurements  of 
program  outcome  can  be  aggregated  and 
reported  across  all  UAFs  or  used  as 
management  and  evaluation  tools  ifi 
individual  programs. 

9 1388.2    Program  criteria— purpose. 

The  program  criteria  will  be  used  to 
assess  the  quality  of  the  University 
AfTiliated  Facilities  (UAF)  program. 
Compliance  with  the  program  criteria  is 
a  prerequisite  for  the  minimum  funding 
level  of  a  UAF.  However,  compliance 
with  the  program  criteria,  does  not,  by 
itself,  constitute  an  assurance  of 
funding. 

§  1388.3    Program  crtteria— administration. 

(a)  Governance.  A  UAF  must  be  an 
integral  component  of  a  university  but 
maintain  the  autonomy  required  to  carry 
out  the  UAF  mission  and  provide  for  the 
mandated  activities  as  set  forth  in 
section  102(13)  and  section  151  of  the 
Act  (exemplary  services, 
interdisciplinary  training,  technical 
assistance  and  information 
dissemination).  The  UAF  must  use' 
management  practices  that  provide 
direction  to  professionals,  and  parents 
of  persons  with  developmental 
disabilities,  paraprofessionals  and 
volunteers  for  the  UAF.  The  UAF  must 
also  promote  the  visibility  of  the  UAF. 
and  the  integration  of  the  program 
components.  Management  practices 
must  facilitate  cooperative  relationships 
both  within  and  outside  the  university 
community  that  further  the  UAF 
mission,  aid  persons  with 
developmental  disabilities  and  improve 
the  field  of  developmental  disabilities. 


(b)  University  relationship.  (1)  The 
UAF  must  have  a  written  agreement  or 
charter  with  the  university  that  specifies 
the  UAF  designation  as  an  official 
university  component,  the  relationships 
between  the  UAF  and  other  university 
components,  the  university  commitment 
to  the  UAF.  and  the  UAF  commitment  to 
the  university.  The  written  agreement  or 
charter  will  be  required  on  a  one-time 
only  basis  and  would  remain  in  effect 
unless  changes  occur  which  affect  the 
relationship  of  the  UAF  and  the 
university. 

(2)  The  UAF  must  be  responsible  to 
and  report  directly  to  a  university 
administrator  who  will  represent  the 
interests  of  the  UAF  within  the 
university.  The  administrator  must 
support  and  represent  the  UAF  in 
operation  and  planning  and  in  the 
training  of  university  students, 
professionals,  parents  and  the 
community. 

(3)  The  UAF  must  show  evidence  that 
it  contributes  to  the  university's  mission 
in  the  form  of  public  relations,  university 
instruction,  continuing  education,  and 
joint  development  of  new  programs  and 
grants. 

(c)  Administration.  (1)  The  UAF  must 
be  managed  by  a  person  who  has 
adequate  background  in  a  discipline 
relevant  to  the  goals  of  the  UAF, 
evidence  of  commitment  to  the  field  of 
developmental  disabilities,  and 
functional  competence  to  carry-out  the 
mission  of  the  UAF. 

(2)  Directors,  administrators,  and 
middle  managers  of  the  UAF  must  work 
with  a  variety  of  professionals  and  non- 
professionals within  the  university  and 
across  levels  of  the  service  system  to 
carry-out  the  UAF  mission. 

(3)  A  UAF  must  maintain  a 
mechanism  to  identify  and  successfully 
compete  for  funding  opportunities  other 
than  those  under  the  Act. 

(d)  Organization.  (1)  A  UAF  must  be 
represented  and  fully  participate  in  all 
meetings  and  activities  of  the  State 
Planning  Council  that  are  prescribed  by 
the  Act. 

(2)  A  UAFs  mission  must  reflect 
legislative  requirements,  special  needs 
of  persons  of  various  ages  with 
developmental  disabilities  and  the 
needs  of  those  who  work  in  the  field  and 
who  are  concerned  about  persons  with 
developmental  disabilities. 

(3)  A  UAF  must  develop  a  plan  which 
includes  the  goals,  objectives  and 
timelines  for  UAF  services,  special 
projects,  training,  technical  assistance, 
information  dissemination  and  research 
activities  that  includes  a  continuous, 
ongoing  assessment  of  its  program  and 
activities. 


(e)  Funding.  A  UAF  must  maintain  an 
annual  operational  budget  and  use 
accepted  accounting  procedures  to 
administer  funds. 

(f)  Cooperative  relationships.  (1)  A 
UAF  must  maintain  cooperative 
relationships  with  the  State 
Developmental  Disability  Council  and 
the  Protection  and  Advocacy  system. 

(2)  A  UAF  must  maintain  cooperative 
relationships  with  the  UAF  network  and 
individuals,  organizations,  and 
universities  to  enhance  quality  of  life  for 
persons  with  developmental  disabilities 
and  to  improve  the  field  of 
developmental  disabilities. 

(g)  Personnel  policies.  (1)  In  order  to 
promote  the  interdisciplinary  nature  of 
the  UAF  mission,  a  UAF  must  have  on 
staff,  or  have  available,  adjunct 
professors,  consultants,  or  experts  in  a 
broad  range  of  disciplines,  including 
education,  health,  psychology  and  social 
work. 

(2)  A  UAF  must  inform  staff  of  and 
implement  university  policies. 

(3)  A  UAF  must  supplement  university 
policies  that  enhance  professional 
growth  and  support  research. 

(4)  A  UAF  must  take  affirmative 
action  to  employ  and  advance  in 
employment  qualified  individuals  with 
developmental  disabilities. 

(h)  Physical  facility.  (1)  A  UAF  must 
be  fully  accessible  to  the  handicapped  in 
accordance  with  section  504  of  the 
Rehabilitation  Act. 

(2)  A  UAF  must  have  adequate  space 
to  carry  out  the  mandated  activities. 

(3)  Space  that  was  constructed  with 
Federal  funds  must  be  used  for  its 
intended  UAF  purpose  pursuant  to  45 
CFR  1385.5  and  1385.7. 

(i)  Measurements  of  program 
outcome.  Measures  of  program  outcome 
include: 

(1)  Number  of  UAF  staff  that  operate 
the  center  identified  by  name,  discipline, 
percentage  of  time  working  on  UAF 
grant,  and  percentage  of  time  working 
on  other  activities  within  the  university. 

(2)  Amount  of  university  financial  and 
other  resources  that  supplement  the 
UAF. 

(3)  Total  amount  of  UAF  funds  which 
include  the  amount  of  the  ADD  grant 
and  funds  from  all  other  sources. 

§  1388.4    Program  crtteria— services. 

(a)  Exemplary  Services.  A  UAF  must 
integrate  exemplary  services  and 
projects  into  community  settings. 
Exemplary  services  are  based  on 
emerging  or  continuing  needs  and  new, 
innovative  concepts  or  practices.  These 
services  may  be  provided  in  a  service 
delivery  site  or  training  setting  within 
the  community,  including  the  university. 


Exeapia^  *ervk»{irojects  may  mvtihre 
interdiseifAiiMffy  student  trainees, 
professioaats  iron  vsrioos  disciplines, 
service  providers;  famines  and/or 
administraton^  Bxenpbry  services  mustt 
be  extended,  as  appropriate,  to  inclede 
■dull  and  ekietljp^  person*  with 
devefapmentat  disabiirties  and  also  to 
support  the  independence;  productivity, 
community  icta^ratioa  and  human  rights 
of  developmentally  disabled  individual.^. 

|b)  Commtmity-integraled  services. 
The  following  are  criteria  for  evahialing 
comnwnity-iategrated  serviceR 

(1)  Sefvices  and  projects  are 
scheduled  at  times  and  in  places  that 
are  consistent  with  routine  activities 
within  the  local  coBinuoity. 

(2)  Services  or  proiects  interact  with 
and  involve  community  members, 
agencies,  and  or^nizations. 

(c)  Bases  for  services  orprofect 
development  The  bams  for  the 
services  or  project  development  must 
be: 

(1)  A  local  or  mtivefsak  need  that 
reflects  ctitica)  pioblcRis  in  the  field  of 
devekipaental  disaknlities:  or 

(2)  An  emerging,  critical  problem  that 
reflects  current  trends  or  anlkipsled 
developments  in  the  fidd  of 
devekipmenta>  disabilities. 

(d)  State<ff-th»-art  and  innovative 
practices.  {\\  Service  and  project 
concepts  and  practices  must  facibtate 
and  demonstrate  hfidependence  for  the 
indkvidMak  coBunnnity  integration, 
productivity  and  human  rights. 

(2)  Practices  that  are  ecoooraicaL. 
accepted  by  various  disciplines,  and 
highly  beneficial  to  persons  who  are 
developmentally  disabled,  must  be 
integrated  within  services  and  pro)ects. 

(3)  Tbe  design  ok  innovative  cost- 
effective  concepts  and  practices  most  be 
evaluated  accortkog  to  accepted 
practices  of  scwnlific  evahintion. 

(4)  Research  methods  must  be  used  to 
test  hypotheses,  validate  procedures, 
and  field  test  products. 

(5)  Exemplary  service  and  project 
practices  and  modds  must  be  evaluated, 
packaged  for  replication  and 
disseminated  through  the  information 
dissemination  component. 

(e)  Demonstration  and  training.  (1) 
UAFs  must  disseminate  information 
(brochures  and  fm>fessi'onal  articles)  fo 
State  Developmenfal  Disabilities 
Councils,  the  State  Administering 
Agencies,  the  State  Protection  and 
Advocacy  Agencies^  other  public  and 
private  agencies  serving  persons  with 
developnwtttifl disabrHtiesand  private 
citizens.  This  information  must  describe 
exemplary  services  aridprojecls  and  be 
made  available.foc  deinon&tration  and 
training. 

(2)  A  variety  of  individuals  must  be 
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trained  within  exemplary  services  and 
projects.  They  include  long-term  and 
intermediate  intcrdisciphrrary  trainees 
and  inseri'ice  trafnees.  The  latter  group 
could  inciade  service  providers, 
families,  and  administrators. 

(f)  Measurements  of  program 
outcome.  Measures  of  program  outcome 
include: 

(1)  The  total  number  of  clients  served 
by  category  of  service;  and 

(2)  The  amount  of  related  research 
evaluation  arrd  drssemtnation 
conducted. 

§  1388.5    Program  criteria— training. 

(a)  Organization.  (IJ  To  ensure  quality 
comprehensive  interdisciplinary 
training,  professional  staff  representing 
the  major  disciplines  of  educatioiu 
health,  psychology  and.  social  work,  and 
holding  appropriate  university 
appointments,  must  direct  the 
interdisciplinary  training  program. 

(2)  The  focus  of  training  must  be 
interdisciph'nary  service  and  treatment 
of  persons  of  various  ages  with 
developmenfal  disabilities  and  their 
families. 

(3)  Training  must  be  integrated  with 
exemplary  services  provided  by  or 
affiliated  with  the  UAF. 

(bj  Outcome  of  interdisciptrnary 
training.  (1)  Training  must  develop 
competencies  related  to  developmental 
characteristics  and  assessment  of 
persons  with  developmental  disabilities 
of  various  ages. 

(2)  Training  must  develop  an 
understanding  of  various  disciplines' 
roles,  diagnostic  and  evaluation 
practices,  and  treatment  procedures. 

(3)  Training  must  promote 
understanding  and  use  of  the  values, 
knowledge,  methods,  and  skills  of  the 
major  professions  of  education,  health, 
psychology  and  social  work  and  other 
appropriate  discipKnes. 

(4)  Training  must  hichide  training  and 
practicum  in  the  interdisciplinary  team 
process. 

(5)  Training  must  address  services 
and  treatmerrt  for  various  groups. 

(6)  Optional  training  must  address 
program  evaluation  and  research 
methods  applicable  to  developmental 
disability  programs. 

(7)  Optional  training  must  address 
leadership  development  issues  such  as 
policy  analysis  and  management. 

(c)  Long-term  interdisciplinary 
training,  fl)  To  develop  leaders  in 
serving  individuals  with  developmental 
disabilities,  a  UAF  must  recruit  students 
of  high  achievement  from  major 
disciplines  into  a  program  that  provides 
long-term  training  (300  or  more  hours)  in 
a  one-year  reportmg  period. 

(2)  Each  long-term  trainee  must  have 
planned  didactic  instruction  and  clinical 
practical  experiences  to  be  undertaken 


in  a  one-year  repotting  period,  including 
experience  with  an  interdisciplinary 
team. 

(3)  Training  activities  must  cover  the 
nature  and  assessment  of 
developmental  disabilities  and  at  least 
three  of  the  following  services; 
prevention  and  detection,  individual 
program  planning  and  case 
management,  developmental  services, 
and  individual  and  family  support 
services. 

(4)  Training  activities  must  cover  at 
least  two  of  the  fbllowLng  settings: 
natural  home,  supervised  living 
arrangements,  residential  treatment 
centers,  nonresidential  treatment 
settings,  educational  and  employment 
settings. 

(5)  Training  activities  must  cover  a 
range  of  disabilities  and  impairments. 

(6)  Trainees  must  receive  credit,  as 
appropriate,  for  training  completed  at 
the  UAF  that  is  performed  as  part  of  a 
program  of  course  work  adnunistered  by 
the  university  or  any  of  its  divisions. 

(7)  Training  activities  must  include: 
(i)  Instruction  in  the  interdisciplinary 

team  process. 

(fi)  Experiences  as  a  team  member, 
and 

(iii)  Experiences  as  a  team  leader. 

(d)  Intermediate  interdisciplinary 
training.  (1|  Students  who  receive 
intermediate  interdiscipbnary  training 
(160  to  299  hours)  mast  be  recruited  from 
various  disciplines  fo  provide  services 
to  persons  with  developmental 
disabilities  as  a  part  of  generic  or 
special  services. 

f2)  Each  trainee  must  have  planned 
instruction  and  practical  experiences, 
including  experience  with  an 
interdisciplinary  team. 

(3)  Training  activities  must  cover  the 
nature  and  assessment  of 
developmental  disabilities  and  at  least 
three  of  the  followfng  services: 
Prevention  and  detection,  individual 
program  planning  and  case 
management,  developmental  services, 
and  mdividual  and  family  support 
services. 

(4)  Trainees  must  receive  credit,  as 
appropriate,  for  training  completed  at 
the  UAF  performed  as  part  of  a  program 
of  course  work  administered  by 
university  or  any  of  its  divisions. 

(e)  Short-term  special  purpose 
interdisciplinary  training.  A  variety  of 
training  experiences  designed  to 
improve  or  expauid  services  fo  persons 
with  developmental  disabilities  and 
their  families,  incloding  workships, 
courses,  lectures,  and  other  didactic 
experiences,  must  be  provided  fo  a 
variety  of  individuals  who  may  or  do 
serve  individuals  of  various  ages  with 
developmental  disabilities. 
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(f)  Training  provided  by  the  UAF  shall 
be  relevant  to  community  needs.  (1)  A 
UAF  must  determine  and  set  priorities 
for  training  based  on  the  needs  of  the. 
community. 

(2)  Training  priorities  must  be 
estabhshed  in  cooperation  with  State 
Developmental  Disabilities  councils, 
State  manpower  councils,  the  State 
Mental  Retardation/Developmental 
Disability  Agency  and  other  relevant 
local.  State  and  Federal  agencies.     | 

(3)  Training  priorities  must  consider 
national  manpower  needs,  with 
particular  attention  to  those  serving 
adult  and  elderly  persons  with 
developmental  disabilities. 

(8)  The  interdisciplinary  training 
program  must  be  evaluated  to  improve 
it.  (1)  Student  achievement  of  program 
goals  must  be  evaluated. 

(2)  The  degree  to  which  the  program  is 
achieving  its  stated  goals  must  be  .  1 
evaluated.  .  I 

(3)  Evaluation  must  be  conducted  to 
develop  and  assess  effective 
interdisciplinary  strategies  and 
procedures. 

(4)  The  extent  to  which  training  iai 
satisfactorily  addressing  the  needs  of 
the  community  must  be  systematically 
evaluated. 

(h)  Measurements  of  program 
outcome.  Measures  of  program  outcome 
include:  I 

(1)  Number  of  long-term  ' 
interdisciplinary  trainees;  number  of 
intermediate  interdisciplinary  trainees; 
and  number  of  special  trainees 
completing  training. 

(2)  Number  of  workshops  or  training 
sessions  provided;  and 

(3)  Number  and  type  of  disciplines  of 
participants  involved  in  each  category 
of  training. 

§  136S.6    Program  criteria— tedmical 

assistanc*. 

(a)  Technical  assistance.  A  UAF  must 
provide  technical  assistance  to 
individuals  and  organizations 
responsible  for  the  independence, 
productivity,  community  integration, 
and  human  rights  of  individuals  with 
developmental  disabilities.  Technical 
assistance  must  be  based  on  state-of- 
the-art  practices  and  new,  innovative 
practices  and  models  found  within 
exemplary  services.  Technical 
assistance  must  also  be  based  on 
special  needs  or  emerging  problems  that 
are  identified  by  the  UAF,  organizations 
or  individuals  concerned  with  persons 
with  developmental  disabihties. 

(b)  Established  and  planned  technical 
assistance.  (1)  Technical  assistance 
mtMt  be  an  integral  part  of  a  UAF. 

(2)  Adequate  resources  and  personnel 
miist  be  assigned. 


(3]  Personnel  aissigned  must  be 
specified  and  be  either  UAF  staff  who 
solely  develop  technical  assistance 
products  and  provide  technical 
assistance;  or  a  roster  of  experts  that 
could  be  used  through  consultation. 

(4)  The  UAF  must  identify  potential 
target  audiences  and  needs. 

(5)  The  UAF  must  have  a  system 
(electronic  mail,  mailing  list)  to  inform 
target  audiences  about  technical 
assistance  availability. 

(6)  The  UAF  must  evaluate  and 
improve  technical  assistance  on  an 
ongoing  basis. 

(c)  Technical  assistance  training.  (1) 
Technical  assistance  activities  must  be 
used  as  a  training  opportunity  for  UAF 
trainees. 

(2)  The  experience,  observations,  and 
testing  of  the  technical  assistance 
provision  must  be  used  to  refine  UAF 
training. 

(d)  Measurements  of  program 
outcome.  Measures  of  program  outcome 
include: 

(1)  Number  of  government  agencies,' 
service  providers  and  professional 
organizations  to  whom  the  UAF 
provides  technical  assistance. 

(2)  Total  hours  of  technical  assistance 
provided  by  type  (e.g.,  workshops, 
consultation,  inservice  training]  and 
topic. 

(3]  Number  of  trainee  hours  involved 
in  technical  assistance  activities. 

§  1388.7    Program  criteria— information 
diasemination. 

(a)  Information  and  dissemination.  A 
UAF  must  disseminate  information 
products  that  enhance  the  quality  of  life 
of  persons  with  developmental 
disabilities.  The  UAF  must  disseminate 
information  that  is  based  on  exemplary 
services  and  projects,  interdisciplinary 
training,  UAF  products  and  current 
developments  related  to  the  field  of 
developmental  disabilities.  Information 
shall  be  disseminated  to  target 
audiences  within  the  field  of 
developmental  disabilities,  to  persons 
with  developmental  disabilities  and 
their  families,  and  to  other  concerned 
persons  within  the  general  public. 

(b)  Information  and  Dissemination 
Plan.  (1)  An  information  component  or 
activities  must  be  an  integral  part  of  a 
UAF. 

(2)  Adequate  resources  and  personnel 
must  be  assigned  to  information 
dissemination  objectives. 

(c)  Target  audiences  for  information 
dissemination.  (i).Specific  target 
audiences  must  be  identified  for 
information  dissemination.  Target 
audiences  may  include  persons  with 
developmental  disabilities  and  their 
families,  service  providers. 


administrators,  policymakers,  peers, 
researchers,  and  the  general  public. 

(2)  UAFs  must  have  a  system  (mailing 
lists,  electronic  mail,  etc.)  to  disseminate 
information  to  target  audiences. 

(3)  A  UAF  must  use  existing  systems 
(the  UAF  network,  professional  journals, 
publishers)  to  disseminate  information. 

(d)  Information  products.  (1) 
Information  products  must  be  developed 
and  packaged  (articles,  procedures 
manuals  newsletters)  for  specific  target 
audiences. 

(2)  Information  products  must  be 
based  on  innovative  ideas  and  practices 
identifled  or  developed  within 
exemplary  services,  interdisciplinary 
training,  research,  evaluation  and: 
technical  assistance  activities. 

(3)  Information  products  must  be 
based  on  current  developments  in  the 
Held  of  developmental  disabilities  and 
must  facilitate  independence, 
productivity  and  integration  into  the 
community  for  persons  of  various  ages 
with  developmental  disabilities. 

(e)  Measurements  of  program 
outcome.  Measures  of  program  outcome  • 
include: 

(1)  Number  of  individuals  or 
organizations  receiving  information 
about  the  UAFs  exemplary  services, 
demonstrations,  training,  technical 
assistance,  product  and  information 
availability; 

(2)  Number  of  individuals  or 
organizations  receiving  information  on 
current  research  and  new.  innovative 
practices  by  other  individuals  and 
organizations; 

(3)  Number  of  researchers  and 
government  agencies  to  whom 
information  was  presented  about 
current  service,  training,  and  research 
needs; 

(4)  Number  of  individuals  and 
agencies  receiving  information  related 
to  the  UAF  mission;  and 

(5)  Number  of  individuals 
(professionals,  consumers, 
administrators,  policymakers,  the 
general  public)  presented  information  as 
part  of  symposia  or  special  purpose 
presentations. 

§  1388.8    Uaa  of  program  criteria  for 
Satellite  Centera. 

A  Satellite  Center  must  specify  which 
activities,  as  defined  in  section  102(12) 
of  the  Act,  it  chooses  to  perform.  The 
satellite  center  must  comply  with  the 
program  criteria  in  §  1388.3  of  this  part 
and  will  be  subject  to  the  program 
criteria  which  correspond  to  the 
activities  it  has  selected  under  section 
102(12)  of  the  Act. 
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LIST  OF  PUBLIC  LAWS 

Last  List  November  IB.  1967 

This  is  a  continuing  list  of 
public  bills  from  tfie  current 
session  of  Congress  wtiich 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(refen'ed  to  as  "slip  laws") 
from  the  SuperinterKlent  of 
Documents,  U.S.  Government 
Printing  Office.  Washington, 
DC  20402  (phone  202-275- 
3030). 

H.R.  3428/Pub.  L  100-167 

To  provide  for  the  distribution 
within  the  United  States  of  the 
film  entitled  "America  The 
Way  I  See  It."  (Nov.  17.  1987; 
101  Stat.  910;  1  page)    Price: 
$1.00 

SJ.  Res.  174/Pub.  L.  100- 
168 

Designating  the  week 
beginning  November  15.  1987. 
as  "African  American 
Education  Week."  (Nov.  17. 
1987;  101  Stat.  911;  2  pages) 
Price:  $1.00 

SJ.  Res.  205/Pub.  L  100- 
169 

Expressing  the  sense  of  the 
Congress  that  United  Nations 
General  Assembly  Resolution 
3379  (XXX)  should  be 
overturned,  and  for  other 
purposes.  (Nov.  17.  1987;  101 
Stat.  913;  1  page)    Price: 
$1.00 

SJ.  Res.  220/Pub.  L  100- 
170 

To  provide  for  the  extension 
of  certain  programs  relating  to 
housing  and  community 
development,  and  for  other 
purposes.  (Nov.  17.  1987;  101 
Stat  914;  1  page)    Price: 
$1.00 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Aimoundiig  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $4.50 


Order  Form 


Enctosed  is  $ . 


Mail  To:  Superintendent  of  Documents.  U.S.  Government  Printing  Office,  Washington,  DC  20402 


D  check, 

G  money  order,  or  charge  to  my 
Deposit  Account  No. 


MasterCard  and 
VISA  accepted. 


I-D 


Oder  No. 


Credit  Card  Order*  Only 

Total  charges  $ 

Rl  in  the  boxes  Iselow. 


Customer's  Telephone  iMos. 
I 


Area 
Code 


Home 


Area 
Code 


Otfice 


Credit 
Card  No 


Expiration  Date 
Month  /  Year 


Charge  orders  may  be  telephoned  to  the  GPO  order 
desk  at  (202)  783-3238  from  8.00  am.  to  4.00  p.m. 
eastern  time,  Monday  -  Friday  (except  holidays) 


Please  send  me copies  of  The  Federal  Register  -  What  It  Is  and  How  To  Use  H,  at  $4.50  per  copy.  Stock  No.  022-003-01 116-1 

Name  -  First,  Last 
Please  Print  or  Type 


(Rev.  11  -  85) 


1      1      1  1  1  1  t  i  1  1              till 

Company  name  or  additional  address  line 

III         1                 II         II         II  1  1  1 

Street  address 

1      II      1         111111111                  Ml 

City                                                                                                                   State          ZIP  Code 

1         1                        11         1         1      1      1      1  11      LJ 

(or  Country) 

M 1      1       1      1  1      II       II          111          1 

11-23-87 

Vol  52        No.  225 

Pages  44851-44966 


Monday 
November  23,  1987 


Briefings  on  How  To  Use  the  Federal  Register— 
For  information  on  briefings  in  Denver,  CO,  see 
announcement  on  the  inside  cover  of  this  issue. 
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BEST  COPY  AVAILABLE 


II 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office. 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  pubhshed.  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington.  DC 
20402. 


There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 


ubli 


Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cits  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  52  FR  12345. 


FOR: 

WHa 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  OfTice  of  the  Federal  Register. 

Free  public  brienngs  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


DENVER,  CO 

WHEN:  December  15:  at  9  a.m. 

WHERE:  Room  239,  Federal  Building.  1961  Stout 

Street,  Denver,  CO. 
RESERVATIONS:  Call  the  Denver  Federal  Information 

Center,  303-564-6575 


Agricultural  Marketing  Service 

PROPOSED  RUUS 

Limes  and  avocados  grown  in  Florida.  44916 

Agriculture  Department 

See  also  Agricultural  Marketing  Service 
NOTICES 

Cooperative  agreements: 
Iowa  State  University.  44926 

Alcohol,  Tobacco  and  Firearms  Bureau 

PROPOSED  RULES 

Alcohol;  viticultural  area  designations: 
Stags  Leap  District,  CA,  44917 

Army  Department 

NOTICES 

Meetings: 
Science  Board.  44928 
(2  documents) 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Maine.  44928 
Missouri,  44926 

Coast  Guard 

PROPOSED  RULES 

Boating  safety: 

Electrical  systems  standard,  44918 
NOTICES 

Agency  information  collection  activities  imder  OMB  review, 
44953 

Commerce  Department 

See  International  Trade  Administration;  National  Oceanic 
and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Japan,  44927 

Customs  Service 

PROPOSED  RULES 

Air  commerce: 
Private  aircraft  arriving  from  areas  south  of  U.S. — 
Douglas,  AZ;  international  aircraft  reporting 
requirements,  44917 

Defense  Department 

See  also  Army  Department 
RULES 
Personnel: 
Defense  hotline  program.  44883 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Leverette.  Horace  R.,  D.D.S.,  44938 


Federal  Register 
Vol.  52,  No.  225 
Monday,  November  23,  1987 


Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 
Sun  Co.  Inc.,  44929 

Education  Department 

NOTICES 

Grants;  availability,  etc.: 
Handicapped  education  research;  correction,  44957 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Federal 

Energy  Regulatory  Commission 
NOTICES 

Cooperative  agreements: 
Idaho;  advance  heat  pump  for  recovery  of  volatile  organic 
compounds.  44929 
Grants;  availability,  etc.: 
Advanced  coal  research  at  colleges  and  universities, 
44931 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Missouri.  44920 
Superfund  program: 
Extremely  hazardous  substances  list,  threshold  planning 
quantities,  and  notification  requirements;  emergency 
planning  and  commimity  right-to-know  programs 
Bacitracin  study;  availability,  44921 

Executive  Office  of  the  President 

See  Management  and  Budget  Office;  Presidential 

Documents;  Trade  Representative.  Office  of  United 
States 

Federal  Communications  Commission 

NOTICES 

Meetings;  Sunshine  Act,  44955 
(2  documents) 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  44955 

Federal  Energy  Regulatory  Commission 

RULES 

Annual  charges;  gas  and  oi!  pipelines  and  electric  utilities, 

44859 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Detroit  Edison  et  al..  44930 
Environmental  statements;  availability,  etc: 
Electric  Consumers  Protection  Act.  Section  8(d)  study 
Draft  staff  report,  availability.  44930 
Natural  gas  companies: 
Certificates  of  public  convenience  and  necessity; 

applications,  abandonment  of  service  and  petitions  to 
amend,  44931 
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Small  power  production  and  cogeneration  facilities; 
qualifying  status: 

Lajet  Energy  Co..  44932 
Applications,  hearings,  determinations,  etc.: 

Pennian  Operating  Limited  Partnership  et  al.,  44932 

Federal  Home  Loan  Bank  Board 

NOTICES 

Receiver  appointments: 
Arco  Federal  Savings  &  Loan  Association,  44933 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  44933 

Federal  Mine  Safety  and  Health  Review  Commission 

RULES 

Procedural  rules;  amendment.  44882 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.. 
Bank  of  New  England  Corp..  44934 
First  Wobum  Bancorp,  Inc..  et  al..  44935 


Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Bradshaw's  lomatium,  44922 


Food  and  Drug  Administration 

RULES 

Human  drugs: 
Antibiotic  drugs — 
Ceftriaxone  sodium  injection,  44859 
NOTICES 
GRAS  or  prior-sanctioned  ingredients: 

Teepak,  Inc.,  44938 
Human  drugs: 
International  drug  scheduling — 
Psychotropic  substances,  barbiturate  substances,  etc.; 
correction,  44957 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

Housing  and  Urt)an  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs  and  community 
development  block  grants: 
Multifamily  leasehold  projects;  single  family  mortgages 
refinancing;  and  emergency  shelter  grants  program 
Effective  dates,  44861 


interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Surface  Mining  Reclamation  and  Enforcement  OfHce 

Internal  Revenue  Service  | 

RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Backup  withholding  due  to  an  incorrect  taxpayer 
identification  number,  etc.,  44861 

International  Trade  Administration 

NOTICES 

Antidumping: 
Television  receivers,  monochrome  and  color,  from  Japan, 
44926 


Interstate  Commerce  Commission 

NOTICES 

Motor  carriers:    - 

Declaratory  order  petitions — 
Bigbee  Transportation,  Inc.,  44936 
Rail  carriers: 

Cost  ration  for  recyclables;  determination,  etc.,  44937 
Railroad  services  abandonment: 

Burlington  Northern  Railroad  Co.,  44937 

CSX  Transportation,  Inc.,  44937 

Missouri  Pacific  Railroad  Co.,  44938 

Justice  Department 

See  also  Drug  Enforcement  Administration 

NOTICES 

Pollution  control;  consent  judgments: 
Horodyski  Brothers  &  Co.,  44938 

Land  Management  Bureau 

RULES 

Public  land  orders: 
Alaska,  44893 

Management  and  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman-HoUings 
amendments): 
Revised  sequestration  report  to  President  and  Congress, 
44962 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Safety  belts  for  light  trucks  and  light  multipurpose 
passenger  vehicles,  etc.,  44898 
Steering  column  rearward  displacement,  44893 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 

Humpback  Whales  in  Hawaiian  waters,  44912 
PROPOSED  RULES 

Financial  aid  to  fisheries: 

Interjurisdictional  Fisheries  Act;  implementation,  44922 
NOTICES 
Permits: 

Marine  mammals;  correction,  44957 

Neight)orhood  Reinvestment  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  44956 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 

Adoption  Week,  National  (Proc.  5746),  44857 

American  Indian  Week  (Proc.  5745),  44855 
EXECUTIVE  ORDERS 
Federal  Government  commercial  activities  (EO  12615),  44853 


ADMINISTRATIVE  ORDERS 

Balanced  Budget  and  Emergency  Deficit  Control 

Reaffirmation  Act  (Gramm-Rudman-Hollings 

amendments);  final  sequestration  order  (Order  of 

November  20. 1987).  44960 
Tonga;  sale  of  U.S.  defense  articles  and  services 

({Residential  Determination  No.  88-3  of  November  5, 

1987),  44851 

Public  Health  Service 

See  Food  and  Drug  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Meetings:,  44956 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  44952 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  submission: 
California,  44918 

Tennessee  Valley  Authority 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
44952 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 
Brazil: 
Informatics  policy;  unfair  trade  practices,  44939 

Transportation  Department 

See  Coast  Guard;  National  Highway  Traffic  Safety 
Administration 

Treasury  Department 

See  also  Alcohol,  Tobacco  and  Firearms  Bureau;  Customs 

Service;  Internal  Revenue  Service 
NOTICES 
Agency  information  collection  activities  under  OMB  review. 

44953.  44954 

(4  documents) 


Separate  Parts  In  This  Issue 

Part  II 

The  President  and  Office  of  Management  and  Budget.  44960 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 
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The  President 


44851 


Presidential  Documents 


Presidential  Determination  No.  8a-3  of  November  5,  1987 

Eligibility  of  Tonga  To  Receive  and  Make  Purchases  of 
Defense  Articles  and  Services  Under  the  Foreign  Assistance 
Act  and  Arms  Export  Control  Act 


Memorandum  for  the  Secretary  of  State 


iFR  Doc.  87-27019 
Filed  11-19-87;  3:29  pm) 
Billing  code  3195-01-M 


Pursuant  to  the  authority  vested  in  me  by  Section  503  of  the  Foreign  Assist- 
ance Act  and  Section  3(a)(1)  of  the  Arms  Export  Control  Act.  I  hereby  find 
that  the  furnishing,  sale,  and/or  lease  of  defense  articles  and  services  to  the 
Government  of  Tonga  will  strengthen  the  security  of  the  United  States  and 
promote  world  peace. 

You  are  directed  on  my  behalf  to  report  this  finding  to  the  Congress. 

This  finding  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  November  5,  1987. 
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Executive  Order  12615  of  November  19,  1987 
Perfonnance  of  Commercial  Activities 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  and  in  order  to  facilitate  ongoing  efforts  to  ensure 
that  the  Federal  Government  acquires  needed  goods  and  services  in  the  most 
economical  and  efflcient  manner,  it  is  hereby  ordered  as  follows: 

Section  1.  The  head  of  each  Executive  department  and  agency  shall,  to  the 
extent  permitted  by  law: 

(a)  Ensure  that  new  Federal  Government  requirements  for  commercial  activi- 
ties are  provided  by  private  industry,  except  where  statute  or  national  security 
requires  government  performance  or  where  private  industry  costs  are  unrea- 
sonable; 

(b)  Identify  by  April  29. 1988.  in  cooperation  with  the  Director  of  the  Office  of 
Management  and  Budget  all  commercial  activities  currently  performed  by 
government.  The  department  and  agency  heads  are  encouraged  to  consult 
with  the  President's  Commission  on  Privatization  in  making  such  identifica- 
tion; 

(c)  Schedule,  by  June  30. 1988,  all  commercial  activities  identified  pursuant  to 
subsection  (b)  for  study  in  accordance  with  the  procedures  of  0MB  Circular 
No.  A-76,  as  revised,  and  the  Supplement  thereto,  to  determine  whether  they 
could  be  performed  more  economically  by  private  industry; 

(d)  Meet  the  study  goals  for  Fiscal  Year  1988  set  forth  in  "Management  of  the 
United  States  Government,  Fiscal  Year  1988";  and  thereafter,  beginning  with 
Fiscal  Year  1989.  conduct  annual  studies  of  not  less  than  3  percent  of  the 
department  or  agency's  total  civilian  population,  until  all  identified  potential 
commercial  activities  have  been  studied; 

(e)  Include  in  each  annual  budget  proposal  to  the  Office  of  Management  and 
Budget  estimates  of  expected  yearly  budget  savings  from  the  privatization  of 
commercial  activities  projected  to  be  accomplished  following  the  completion 
of  scheduled  studies,  unless  an  exception  is  authorized  by  the  Director  of  the 
Office  of  Management  and  Budget.  These  estimates  shall  be  based  on  analysis 
of  savings  under  previous  studies  and  estimated  savings  to  be  achieved  from 
future  conversions  to  contract.  A  department  or  agency  proposal  may  reflect 
retention  of  expected  first-year  savings  as  negotiated  with  the  Office  of 
Management  and  Budget  for  use  as  incentive  compensation  to  reward  employ- 
ees covered  by  the  studies  for  their  productivity  efforts,  or  for  use  in  other 
productivity  enhancement  projects; 

(f)  Develop  and  maintain  an  effective  job  placement  program  for  government 
employees  affected  by  privatization  initiatives  and  cooperate  fully  in  inter- 
agency placement  efforts; 

(g)  Designate  a  senior-level  official  to  coordinate  the  0MB  Circular  No.  A-76 
studies  and  other  privatization  efforts;  and 

(h)  Report  to  the  President  on  progress  each  quarter,  through  the  Director  of 
the  Office  of  Management  and  Budget. 
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to  the 


Sec.  2.  The  Director  of  the  Office  of  Management  and  Budget  shall, 
extent  permitted  by  law: 

(a)  Issue  guidance  to  departments  and  agencies  to  implement  this  Order.  Such 
guidance  shall  be  designed  to  ensure  an  equitable  cost  comparison  of  govern- 
ment-operated commercial  activities  with  private  industry  performance  of  the 
same  activities,  and  to  improve  the  efficiency  in  the  conduct  of  studies; 

(b)  Publish  for  public  review  (i)  not  later  than  30  days  after  its  completion,  the 
inventory  of  commercial  activities  identified  pursuant  to  section  1(b)  and  the 
activities  scheduled  for  study  by  departments  and  agencies  in  Fiscal  Year  1988 
pursuant  to  section  1(c);  and  (ii)  not  later  than  30  days  before  the  start  of  each 
successive  fiscal  year,  the  list  of  activities  to  be  reviewed  during  that  year 
pursuant  to  section  1(d);  and 

(c)  Establish  a  tracking  system  to  monitor,  on  a  quarterly  basis,  progress  by 
departments  and  agencies  in  carrying  out  this  Order. 

Sec.  3.  The  Director  of  the  Office  of  Personnel  Management,  in  consultation 
with  the  heads  of  other  Executive  departments  and  agencies,  shall  review  and 
revise,  as  necessary  and  to  the  extent  permitted  by  law.  personnel  policies 
and  regulations  in  order  (a)  to  ensure  that  government  managers  have  the 
flexibility  to  organize  in  the  most  effective  and  efficient  manner  to  achieve 
levels  of  productivity  comparable  with  those  of  private  industry,  and  (b)  to 
reduce  any  adverse  effects  of  productivity  improvements  on  employees. 

Sec.  4.  For  purposes  of  this  Order,  the  terms  "commercial  activity."  "conver- 
sion to  contract,"  and  "cost  comparison"  shall  have  the  meanings  set  forth  in 
OMB  Circular  No.  A-76.  as  revised. 

Sec.  5.  Nothing  in  this  Order  shall  be  construed  to  confer  a  private  right  of 
action  on  any  person,  or  to  add  in  any  way  to  applicable  procurement 
procedures  required  by  existing  law. 


THE  WHITE  HOUSE. 
November  19.  1987. 
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Presidential  Documents 


Proclamation  5745  of  November  19,  1987 
American  Indian  Week,  1987 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

We  do  well  to  set  aside  the  week  in  which  Thanksgiving  falls  to  honor  the 
achievements  of  American  Indians,  the  first  inhabitants  of  the  lands  that  now 
constitute  the  continental  United  States.  Native  Americans'  assistance  made  a 
significant  difference  for  early  settlers.  Since  then,  American  Indians  have 
continued  to  make  valuable  contributions  to  our  country.  They  have  served 
with  valor  and  distinction  in  wartime,  and  their  artistic,  entrepreneurial,  and 
other  skills  have  truly  enriched  our  national  heritage. 

The  Constitution  affirmed  the  special  relationship  of  the  Federal  government 
with  American  Indians  when  it  stipulated,  "the  Congress  shall  have  Power  To 
.  .  .  regulate  commerce  with  foreign  Nations,  and  among  the  several  States, 
and  with  the  Indian  Tribes;  .  .  .  ."  This  unique  govemment-to-govemment 
relationship  continues  today  and  has  been  reinforced  through  treaties,  laws, 
and  court  decisions.  During  the  Bicentennial  of  the  Constitution,  it  is  especial- 
ly fitting  that  we  recognize  and  celebrate  the  many  contributions  of  American 
Indians. 

The  Congress,  by  Senate  Joint  Resolution  53,  has  designated  the  period 
beginning  November  22,  1987,  and  ending  November  28,  1987,  as  "American 
Indian  Week"  and  authorized  and  requested  the  President  to  issue  a  procla- 
mation in  observance  of  this  week. 

NOW,  THEREFORE.  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  period  beginning  November  22.  1987,  and 
ending  November  28,  1987,  as  American  Indian  Week,  and  I  request  all 
Americans  to  observe  this  week  with  appropriate  programs,  ceremonies,  and 
activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twelfth. 
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Proclamation  5746  of  November  19,  1987 

National  Adoption  Week,  1987 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Theodore  Roosevelt  captured  a  vital  truth  years  ago  when  he  said.  "We 
cannot  as  a  Nation  get  along  at  all  if  we  haven't  the  right  kind  of  home  life." 
"The  right  kind  of  home  life"  is  exactly  what  adoption  is  all  about;  during 
National  Adoption  Week  we  do  well  to  remember  that  and  to  encourage  this 
loving,  proud,  and  beautiful  way  to  create  or  enlarge  families. 

The  family  is  something  all  of  us  need.  Wholesome  family  life  is  not  only  the 
basis  for  stable  communities  and  a  strong  country  but  also  the  best  way  ever 
devised  to  nurture,  raise,  and  love  children  and  to  instill  in  them  confidence, 
compassion,  and  understanding  of  right  and  wrong.  Family  Ufe  is  a  precious 
gift,  and  it  is  something  adoption  affords  both  children  and  parents  in  a  truly 
special  way. 

In  recent  years  many  Americans  have  been  discovering  adoption  and  all  its 
blessings,  but  for  many  it  remains  an  untapped  opportunity.  Thanks  to  the 
efforts  of  devoted  citizens,  though,  much  progress  has  taken  place  in  finding 
permanent  homes  for  thousands  of  children,  including  some  of  the  more  than 
30,000  youngsters  with  special  needs  across  our  country  who  await  adoptive 
families.  These  children  are  older,  or  have  emotional,  physical,  or  mental 
disabilities,  or  are  of  minority  heritage,  or  are  sibling  groups  who  cannot  be 
separated.  These  wonderful  children  have  a  great  deal  of  love  to  offer  their 
adoptive  families. 

What  is  required  of  people  considering  adoption  is  the  ability  to  love  and  the 
desire  to  help  children.  Adoption  of  children  by  their  relatives  or  their  step- 
parents has  always  been  common,  but  in  recent  years  we  have  begun  to  see 
the  benefits  of  adoption  by  single,  foster,  and  handicapped  parents,  as  well  as 
by  parents  with  biological  children.  Members  of  the  military  have  also  shown 
great  interest  in  adoption. 

Many  single  women  have  realized  that  adoption  is  the  best  solution  to  crisis 
pregnancy.  Often  imder  the  most  difficult  circumstances,  they  have  rejected 
abortion  and  given  their  babies  the  gifts  of  life  and  of  a  loving  adoptive  home. 
Many  dedicated  Americans  help  these  expectant  mothers  during  and  after 
pregnancy,  but  all  of  us,  as  individuals  and  as  a  Nation,  need  to  do  much  more 
to  support  and  encourage  the  brave  women  who  heroically  choose  life. 

During  National  Adoption  Week  and  throughout  the  year  we  should  do  all  we 
can  to  make  adoption  a  true  national  concern.  There  is  much  that  each  of  us 
can  do  to  foster  awareness  of  adoption — in  schools,  churches,  businesses, 
commimities,  and  government.  The  new  report  by  the  Interagency  Task  Force 
on  Adoption  will  help  us  find  innovative  ways  to  encourage  adoption  and 
eliminate  barriers  to  it,  and  that  is  good  news  for  everyone. 

The  Congress,  by  Senate  Joint  Resolution  97,  has  designated  the  week  of 
November  22  through  November  28,  1987,  as  "National  Adoption  Week"  and 
has  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  that  week. 
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NOW.  THEREFORE,  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  22  through  November  28. 
1987.  as  National  Adoption  Week.  I  call  upon  all  Americans  to  observe  this 
week  with  appropriate  programs,  activities,  and  ceremonies. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  19th  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twelfth. 


Rules  and  Regulations 
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CHAJi^JUK. 
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Editorial  note:  For  the  text  of  a  memorandum  from  the  President  to  the  heads  of  executive 
departments  and  agencies,  dated  Nov.  13.  on  adoption,  see  the  Weekly  Compilation  of  Presiden- 
tial Documents  {vol.  23,  p.  1325). 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  154, 375.  and  382 

[Docket  Nos.  RM87-3-019.  and  RM87-3- 
020] 

Annual  Charges  Under  the  Omnibus 
Budget  Reconciliation  Act  of  1986 

Issued  November  16, 1987. 

agency:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Final  rules;  order  granting 

rehearing  solely  for  the  purpose  of 

further  consideration. 

summary:  On  September  16. 1987.  the 
Federal  Energy  Regulatory  Commission 
(Commission)  issued  an  order  on 
rehearing,  amending  its  regulations 
concerning  annual  charges  established 
pursuant  to  section  3401  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986. 
Several  entities  have  Hied  petitions  for 
rehearing  of  that  order  on  rehearing.  In 
this  order,  the  Commission  grants 
rehearing  of  its  September  16  decision 
solely  for  the  piupose  of  giving  further 
consideration  to  the  petitions  for 
rehearing. 

EFFECTIVE  DATE:  November  16. 1987. 
FOR  FURTHER  INFORMATION  CONTACT 

Roland  M.  Frye.  Jr..  Office  of  the 

General  Coimsel.  Producer  Regulation 

Division.  Federal  Energy  Regulatory 

Commission.  825  North  Capitol  Street 

NE..  Washington.  DC  20426.  (202)  357- 

8308. 

SUPPLEMENTARY  INFORMATION: 

Order  Granting  Rehearing  Solely  for  the 
Purpose  of  Further  Consideration 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman;  Anthony  G.  Sousa,  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  CM.  Naeve. 

On  October  16. 1987.  ANR  Pipeline 
Company  and  Colorado  Interstate  Gas 


Company  sought  rehearing  or 
clarification  of  the  Commission's 
September  16. 1987.  rehearing  order  in 
Doclcet  Nos.  RM87-3-002  through  018. 
On  the  same  date.  Central  Illinois  Public 
Service  Company  sought  clarification  of 
the  same  order.  In  order  to  afford 
additional  time  for  consideration  of  the 
issues  raised  in  these  petitions,  the 
Commission  grants  rehearing  of  the 
September  16. 1987.  order  for  the 
purpose  of  further  consideration.  This 
order  is  effective  on  the  date  of 
issuance.  This  action  does  not  constitute 
a  grant  or  denial  of  a  petition  on  its 
merits,  either  in  whole  or  part.  As 
provided  in  §  385.713  of  the 
Commission's  Rules  of  Practice,  18  CFR 
385.713,  no  answers  to  this  petition  will 
be  entertained  by  the  Commission 
because  this  order  does  not  grant 
rehearing  on  any  substantive  issue. 

By  the  Commission. 
Lois  D.  Cashell. 
Acting  Secretary. 

[FR  Doc.  87-26933  Filed  11-20-87;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  442 
[Docket  No.  87N-0313] 

Antibiotic  Drugs;  Ceftriaxone  Sodium 
Injection 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standards  for  a 
new  dosage  form  of  ceftriaxone  sodium, 
ceftriaxone  sodium  injection.  The 
manufacturer  has  supplied  sufficient 
data  and  information  to  establish  its 
safety  and  efficacy. 
DATES:  Effective  November  23. 1987; 
comments,  notice  of  participation,  and 
request  for  hearing  by  December  23, 
1987;  data,  information,  and  analyses  to 
justify  a  hearing  by  January  22, 1988. 
address:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 


FOR  FURTHER  INFORMATION  CONTACT: 

Peter  A.  Dionne.  Center  for  Drug 
Evaluation  and  Research  i'HFN-815). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  V,  D  20857,  301- 
443-4290. 

SUPPLEMENTARY  INFORMATION:  FDA  has 

evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357).  as 
amended,  with  respect  to  a  request  for 
approval  of  a  new  dosage  form  of 
ceftriaxone  sodium,  ceftriaxone  sodium 
injection.  The  agency  has  concluded 
that  the  data  supplied  by  the 
manufacturer  concerning  this  antibiotic 
drug  and  adequate  to  establish  its  safety 
and  efficacy  when  used  as  directed  in 
the  labeling  and  that  the  regulations 
should  be  amended  in  21  CFR  Part  442 
by  adding  new  §  442.55.  by 
redesignating  §  442.255  as  §  442.255a. 
and  by  adding  new  §  §  442.255  and 
442.255b  to  provide  for  the  inclusion  of 
accepted  standards  for  the  producL 

Enviromental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
iior  an  environmental  impact  statement 
is  required. 

Submitting  Comments  and  Filing 
Objections 

This  final  rule  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  final  rule  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards,  notice  and 
comment  procedure  and  delayed 
effective  date  are  found  to  be 
unnecessary  and  not  in  the  pubUc 
interest.  This  final  rule,  therefore,  is 
effective  November  23, 1987.  However, 
interested  persons  may,  on  or  before 
December  23, 1987,  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
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between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  final  rule  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  December  23. 1967.  a  written 
notice  of  participation  and  request  for 
hearing,  and  [2]  on  or  before  January  22. 
198a  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.30a  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fiact 
precludes  this  action  taken  by  this 
order,  or  if  a  request  for  hearing  is  not 
made  in  the  required  format  or  with  the 
required  analyses,  the  Commissioner  of 
Food  and  Drugs  will  enter  summary 
judgment  against  the  person{s)  who 
request(s)  the  hearing,  making  findings 
and  conclusions  and  denying  a  hearing. 
All  submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
order  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
conunents,  and  grants  or  denial  of  a 
hearing  are  contained  in  21  CFR  314.300. 

All  submissions  under  this  order. ; 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  442 

Antibiotics. 

Therefore,  under  the  Federal  Food 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  th'e  Commissioner 
of  Food  and  Drugs,  Part  442  is  amended 
as  follows: 

PART  442— CEPHA  ANTIBIOTIC   | 
DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  442  continues  to  read  as  follows: 

Authority:  Sec.  507,  59  Stat.  463  as     | 
amended  (21  U.S.C.  357);  21  CFR  5.10. 

2.  Part  442  is  amended  by  adding  new 
S  442.55.  by  redesignating  S  442.255  as 

S  442.255a,  and  by  adding  new 


55  442.255  and  442.255b.  to  read  as 
follows: 

5442.55    Ceftriaxone  sodium. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Ceftriaxone  sodium  is  the  5- 
thia-l-aiabicyclo(4.2.0loct-2-ene-2- 
carboxylic  acid,  7-[((2-amino-4-thiazolyl) 
(methoxyimino)acetyl]amino]-8-oxo-3- 
[[(l,2,5,6-tetrahydro-2-methyl-5,6-dioxo- 
l,2,4-triarin-3-yl)thio]methyl]-,di8odium 
salt,  \<SJt-\^lpha,  7beta[Z)]]-.  It  is  so 
purified  and  dried  that: 

(i)  Its  ceftriaxone  potency  is  not  less 
than  795  micrograms  of  ceftriaxone  per 
milligram  on  an  anhydrous  free  acid 
basis. 

(ii)  Its  moistiire  content  is  not  less 
than  8  percent  and  not  more  than  11 
percent. 

(iii)  The  pH  of  an  aqueous  solution 
containing  the  equivalent  of  100.0 
milhgrams  per  miUiliter  is  not  less  than 
6.0  and  not  more  than  8.0. 

(iv)  It  is  crystalline. 

(v)  It  gives  a  positive  identity  test  for 
ceftriaxone. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
5  432.5  of  this  chapter. 

(3)  Requests  for  certification:  samples. 
In  addition  to  complying  with  the 
requirements  of  5  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on  the 
batch  for  ceftriaxone  potency,  moisture, 
pH,  crystallinity,  and  identity. 

(ii)  Samples,  if  required  by  the 
Director.  Center  for  Drugs  and  Biologies: 
10  packages,  each  containing 
approximately  500  milligrams. 

(b)  Tests  and  methods  of  assay— {1) 
Ceftriaxone  potency.  Proceed  as 
directed  in  5  442.55a(b)(l)  of  this 
chapter,  except  prepare  the  sample 
solution  and  calculate  the  micrograms  of 
ceftriaxone  free  acid  per  milligram  as 
follows: 

(i)  Preparation  of  sample  solution. 
Dissolve  an  accurately  weighed  portion 
of  the  sample  with  sufficient  water  to 
obtain  a  concentration  of  160 
micrograms  of  ceftriaxone  activity  per 
milliliter.  Prepare  the  sample  solution 
just  prior  to  its  introduction  into  the 
chromatograph. 

(ii)  Calculation.  Calculate  the 
micrograms  of  ceftriaxone  anhydrous 
free  acid  per  milligram  as  follows: 


Micrograms  of 
ceftriaxone 
anfiydrous 

free  add  per 
milligram 


/4.x 
P. 


Where: 


i4«  s  Area  of  the  ceftriaxone  peak  in  the 
chromatogam  of  the  sample  (at  a 
retention  time  equal  to  that  observed  for 
the  standard); 

A = Area  of  the  ceftriaxone  peak  in  the 

chromatogram  of  the  ceftriaxone  working 
standard; 

/>,= Ceftriaxone  activity  in  the  ceftriaxone 
working  standard  solution  in  micrograms 
of  anhydrous  free  acid  per  miUiliter,  and 

C  =  Milligrams  of  sample  per  milliliter  of 
sample  solution. 

(2)  Moisture.  Proceed  as  directed  in 
5  436.201  of  this  chapter. 

(3)  pH.  Proceed  as  directed  in 

5  436.202  of  this  chapter,  using  an 
aqueous  solution  containing-100 
milligrams  per  milliliter. 

(4)  Crystallinity.  Proceed  as  directed 
in  5  436.203(a)  of  this  chapter. 

(5)  Identity.  Proceed  as  directed  in 
5  438.211  of  this  chapter,  using  a 
potassium  bromide  disc  containing  1.3 
milligrams  of  ceftriaxone  sodium  in  300 
milligrams  of  potassium  bromide, 
prepared  as  described  in  paragraph 
(b)(1)  of  that  section. 

5442.255    Ceftriaxone  injectable  dosage 
fonns. 

5  442.255a    [Redesignated  from  5  442.255] 

5  442.255b    Ceftriaxone  sodium  Injection. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Ceftriaxone  sodium  injection 
is  a  frozen  aqueous  iso-osmotic  solution 
of  ceftriaxone  sodium  which  may 
contain  one  or  more  suitable  and 
harmless  buffer  substances.  Each 
milliliter  contains  ceftriaxone  sodium 
equivalent  to  10,  20,  or  40  milligrams  of 
ceftriaxone  per  milliliter.  Its  ceftriaxone 
content  is  satisfactory  if  it  is  not  less 
than  90  percent  and  not  more  than  115 
percent  of  the  niunber  of  milligrams  of 
ceftriaxone  that  it  is  represented  to 
contain.  It  is  sterile.  It  is  nonpyrogenic. 
Its  pH  is  not  less  than  6.0  and  not  more 
than  8.0.  It  passes  the  identity  test.  The 
ceftriaxone  sodium  used  conforms  to  the 
standards  prescribed  by  5  442.55(a)(1). 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
5  432.5  of  this  chapter. 

(3)  Requests  for  certification;  samples. 
In  addition  to  complying  with  the 
requirements  of  5  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 

(A)  The  ceftriaxone  sodium  used  in 
making  the  batch  for  potency,  moisture. 
pH,  crystallinity,  and  identity. 

(B)  The  batch  for  content,  sterility, 
pyrogens,  pH,  and  identity. 

(ii)  Samples,  if  required  by  the 
Director,  Center  for  Drugs  and  Biologies: 


(A)  The  ceftriaxone  sodium  used  in 
making  the  batch:  10  packages,  each 
containing  500  milligrams. 

(B)  The  batch: 

(1]  For  all  tests  except  8terilit3r:  A 
minimum  of  10  immediate  containers. 

[2)  For  sterility  testing:  20  immediate 
containers,  collected  at  regular  intervals 
throughout  each  filling  operation. 

(b)  Tests  and  methods  of  assay.  Thaw 
the  sample  as  directed  in  the  labeling. 
The  sample  solution  used  for  testing 
mast  be  at  room  temperature. 

(1)  Ceftriaxone  content.  Proceed  as 
directed  in  5  442.55a(b)(l)  of  this 
chapter,  except  prepare  the  sample 
solution  and  calculate  the  ceftriaxone 
content  as  follows: 

(i)  Preparation  of  sample  solution. 
Using  a  suitable  hypodermic  needle  and 
syringe,  remove  an  accurately  measured 
representative  portion  from  each 
container  immediately  after  thawing  and 
reaching  room  temperature  and  dilute 
with  mobile  phase  to  obtain  a  solution 
containing  180  micrograms  of 
ceftriaxone  per  milliliter  (estimated). 
Prepare  the  sample  solution  just  prior  to 
its  introduction  into  the  chromatograph. 

(ii)  Calculation.  Calculate  the 
milligrams  of  ceftriaxone  anhydrous  free 
acid  per  milliliter  of  sample  as  follows: 


Milligrams  of 
ceftriaxone 
anfiydrous 

free  acid  per 
mJINIiter 


AuXP.Xd 

/H.X1.000 


where: 

i4ii  =  Area  of  the  ceftriaxone  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard); 
A, = Area  of  the  ceftriaxone  peak  in  the 

chromatogram  of  the  ceftriaxone  working 

standard; 
/',=Ceftriaxone  activity  m  the  ceftriaxone 

working  standard  solution  in  micrograms 

of  anhydrous  free  acid  per  miUiliter,  and 
(/= Dilution  factor  of  the  sample. 

(2)  Sterility.  Proceed  as  directed  in 
§  436.20  of  this  chapter,  using  the 
method  described  in  paragraph  (e)(1)  of 
that  section. 

(3)  Pyrogens.  Proceed  as  directed  in 

5  436.32(a)  of  this  chapter,  except  inject 
a  sufficient  volume  of  the  undiluted 
solution  to  deliver  40  milligrams  of 
ceftriaxone  per  kilogram. 

(4)  pH.  Proceed  as  directed  in 

5  436.202  of  this  chapter,  using  the 
undiluted  solution. 

(5)  Identify.  The  high-performance 
liquid  chromatogram  of  the  sample 
determined  as  directed  in  paragraph 
(b)(1)  of  this  section  compares 
qualitatively  to  that  of  the  ceftriaxone 
working  standard. 


Dated:  November  10. 1987. 
Daniel  L.  Micheb. 

Director,  Office  of  Compliance.  Center  for 

Drug  Evaluation  and  Research. 

[PR  Doc.  87-20924  Filed  11-20-87;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  203, 221. 234. 251,  and 
575 

(Docket  No.  N-87-1756] 

Refinancing  of  FHA  Insured  Single 
Family  Mortgages.  Muttifamiiy 
Leasehold  Proiects,  and  Emergency 
Shelter  Grants  Program; 
Annotmcement  of  Effective  Dates 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  and  Office  of  the 
Assistant  Secretary  for  Community 
Planning  and  Development. 
ACTION:  Notice  of  announcement  of 
effective  dates  for  certain  recent  final 
rules. 

summary:  Section  7(o)(3)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(o)(3)). 
requires  HUD  to  wait  until  the  first 
period  of  30  calendar  days  of  continuous 
session  of  Congress  occurring  after  the 
rules'  publication.  This  notice 
announces  the  effective  date  for  certain 
recently  published  final  rules. 
Accordingly,  HUD  stated  that  it  would 
publish  a  notice  of  the  effective  date  of 
the  final  rules  following  expiration  of 
the  30-session-day  waiting  period.  HUD 
also  stated  that  whether  or  not  the 
statutory  waiting  period  had  expired, 
the  rules  would  not  become  effective 
until  a  separate  notice  was  published  in 
the  Federal  Register  announcing  the 
effective  date.  For  an  explanation  of 
subject  matter  on  the  rules,  see 

"SUPPLEMENTARY  INFORMATION". 

EFFECTIVE  DATES:  For  effective  dates  see 

"SUPPt.EMENTARY  INFORMATION". 
FOR  FURTHER  INFORMATION  CONTACT: 

Grady ).  Norris.  Assistant  General 
Counsel  for  Regulations,  Department  of 
Housing  and  Urban  Development,  Room 
10276,  451  7th  Street  SW.,  Washington, 
DC  20410,  telephone  no.  (202)  755-7055. 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
effective  date  provision  of  the  published 
rules  stated  that  the  rules  would  become 
effective  following  expiration  of  the  first 
period  of  the  30-se8sion-day  waiting 
period.  Thirty  calendar  days  of 
continuous  session  of  Congress  have  or 


will  have  expired  on  the  respective 
dates  listed  below. 

Accordingly,  the  purpose  of  this  notice 
is  to  announce  the  effective  dates  for  the 
rules  listed  below: 

24  CFR  Parts  203  and  234:  Refinancing 
of  FHA  Insured  Single  Family 
Mortgages,  Final  Rule  published 
October  6, 1987  (52  FR  37286);  Docket 
No.  R-87-1296;  FR-2197.  Effective  Date: 
November  6. 1967. 

24  CFR  Parts  221.  234  and  251: 
Multifamily  Leasehold  Projects: 
Minimum  Lease  Term  Eligibility,  Final 
Rule  published  October  6. 1987  (52  FR 
37288);  Docket  No.  R-fl7-1339;  FR-2222. 
Effective  Date:  November  6, 1987. 

24  CFR  Part  575:  Emergency  Shelter 
Grants  Program.  Final  Rule  published 
October  19, 1987  (52  FR  38864):  Docket 
No.  R-87-1316;  FR-2298.  Effective  Date 
December  2. 1987. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U5.C.  3535(d)). 

Dated:  November  18. 1987. 
Donald  A.  Franck, 

Acting,  Assistant  General  Counsel  for 

Regulations. 

[FR  Doc.  87-26944  Filed  11-20-87;  8:45  am] 

BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  35a 

[1J>.  8163] 

Imposition  of  Backup  Withholding  Due 
to  Notification  of  an  Incorrect 
Taxpayer  Identification  Number  and 
the  Due  Diligence  Exception  to  the 
Imposition  of  a  Penalty  for  a  Missing 
or  an  Incorrect  Taxpayer  Identification 
Numl>er 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

action:  Temporary  regulations. 

summary:  This  document  provides 
temporary  regulations  that  relate  to 
backup  withholding  on  any  reportable 
payment  when  the  Internal  Revenue 
Service  notifies  the  payor  or  broker  to 
backup  withhold  due  to  an  incorrect 
taxpayer  identification  number.  Changes 
to  the  applicable  tax  law  were  made  by 
the  Interest  and  Dividend  Tax 
Compliance  Act  of  1983  and  the  Tax 
Reform  Act  of  1986.  These  regulations 
affect  payors,  brokers,  and  payees  of 
certain  reportable  payments  and 
provide  them  with  the  guidance 
necessary  to  comply  with  the  law.  These 
regulations  explain  when  a  payor  of 
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such  reportable  payments  must  backup 
withhold  due  to  notiHcation  of  an  , 
incorrect  taxpayer  identiHcation 
number,  provide  a  definition  of  an 
incorrect  taxpayer  identification 
number,  and  explain  how  a  payee  may 
correct  his  taxpayer  identification 
number  to  avoid  the  imposition  of 
backup  withholding  due  to  an  incorrect 
taxpayer  identification  number. 
Tliis  document  also  provides 
additional  guidance  to  payors  of 
reportable  interest  or  dividend 
payments  with  respect  to  the  due 
diligence  exception  to  the  imposition  of 
a  penalty  for  failing  to  furnish  a 
taxpayer  identification  number  or  for 
furnishing  an  incorrect  taxpayer 
identification  number  on  an  information 
return  filed  with  the  bitemal  Revenue 
Service. 

dates:  The  regulations  apply  generally 
to  reportable  payments  made  after 
December  31, 1983,  and  information 
returns  filed  after  December  31, 1984. 
However,  the  requirements  of       i 
S  35a.3406-l  as  added  by  these     | 
regulations  are  not  effective  until 
January  1, 1988.  Thus,  a  payor  is  only 
required  to  notify  payees  and  backup 
withhold  on  payee  accounts  as  required 
by  these  regulations  if  the  payor 
receives  a  notice  of  an  incorrect 
taxpayer  identification  number  from  the 
Internal  Revenue  Service  on  or  after 
January  1,  1988. 

FOR  FURTHER  INFORMATION  CONTACT. 
Renay  France  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20224  (Attention:  CC:LR:T)  (202- 
566-3829,  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  relating  to  the  requirement 
that  a  payor  or  broker  backup  withhold 
20  percent  from  any  reportable  payment 
under  section  3406(a)(1)(B)  of  the 
Internal  Revenue  Code  of  1986.  This 
provision  was  added  to  the  Code  by 
section  104  of  the  Interest  and  Dividend 
Tax  Compliance  Act  of  1983  (Pub.  L.  98- 
67, 97  Stat.  369,  371).  This  document  also 
contains  temporary  regulations  relating 
to  due  diligence  requirements  under 
section  6676  (b)  of  the  Code  as  amended 
by  section  105  of  the  Act  (Pub.  L  98-67, 
97  Stat.  369,  380). 

On  October  4, 1983.  the  Federal 
Register  published  Temporary 
Employment  Tax  Regulations  under  the 
Interest  and  Dividend  Tax  Compliance 
Act  of  1983  (28  CFR  Part  35a)  under 
sections  3406  and  6676  (b)  of  the  Internal 
Revenue  Code  of  1954  (26  CFR  Part 


35a.9999-l;  T.D.  7916,  48  FR  45362,  as 
amended  on  November  25, 1983.  by  T.D. 
7922,  48  FR  53111).  Additional  temporary 
regulations  were  published  in  the 
Fmleral  Register  on  November  25, 1983 
(26  CFR  Part  35a.9999-2;  T.D.  7922,  48  FR 
53106.  as  amended  on  December  20, 
1983,  by  T.D.  7929,  48  FR  56342.  and  on 
March  13, 1984,  by  T.D.  7922. 49  FR 
9417),  on  December  20, 1983  (26  CFR 
Part  35a.9999-3;  T.D.  7929,  48  FR  56330, 
as  amended  on  January  3, 1984,  by  T.D. 
7933,  49  FR  63,  and  on  August  22, 1984, 
by  T.D.  7966,  49  FR  33236).  on  February 
28. 1984  (26  CFR  Part  35a.9999-3A;  T.D. 
7946, 49  FR  7227),  on  August  22, 1984  (26 
CFR  Part  35a.9999-4T,  TJ).  7966,  49  FR 
33237,  as  amended  on  August  29, 1984, 
by  T.D.  7972,  49  FR  34340;  and  26  CFR 
Part  35a.9999-5:  T.D.  7967,  49  FR  33240, 
as  amended  on  September  19, 1984,  by 
T.D.  7973,  49  FR  36645.  on  August  20, 
1985.  by  T.D.  8046,  50  FR  33526,  on  April 
3, 1986,  by  T.D.  8046,  51  FR  11447.  on 
December  19, 1986,  by  T.D.  8110,  51  FR 
45453),  and  on  April  23, 1987  (26  CFR 
Part  35a.3406-2;  T.D.  8137.  51  FR  13430). 
Those  regulations  were  published 
primarily  to  provide  guidance  imder  the 
Interest  and  Dividend  Tax  Compliance 
Act  of  1983. 

Under  this  document  §  35a.3406-l  is 
no  longer  reserved  and  is  added  to  26 
CFR  Part  35a,  Temporary  Employment 
Tax  Regulations  under  the  Interest  and 
Dividend  Tax  Compliance  Act  of  1983. 
Section  35a.3406-l  will  contain  the 
temporary  regulations  in  this  document, 
issued  under  section  3406  (a)(1)(B).  and 
will  remain  in  effect  until  superseded  by 
final  regulations  on  this  subject. 

This  document  also  adds  additional 
questions  and  answers  to  §  35a.999^1 
and  §  35a.9999-3  concerning  the  due 
diligence  requirements  under  section 
6676(b)  which  were  published  in  the 
Federal  Register  on  October  4, 1983  (26 
CFR  Part  35a.9999-l;  T.D.  7916,  48  FR 
45362)  and  on  December  20, 1983  (26 
CFR  Part  35a.9999-3;  T.D.  7929,  48  FR 
56330).  These  questions  and  answers 
also  will  remain  in  effect  until 
superseded  by  final  regulations  on  this 
subject. 

These  temporary  regulations  are 
necessary  to  provide  immediate 
guidance  to  payors,  brokers,  and  payees 
when  there  is  notification  of  an  incorrect 
taxpayer  identification  number.  The  . 
Internal  Revenue  Service  intends  to 
publish  a  notice  of  proposed  rulemaking 
in  the  Federal  Register  in  the  near  futiire 
that  will  provide  comprehensive  rules 
regarding  backup  withholding. 
Generally,  the  pertinent  provisions  of  all 
the  temporary  regulations  with  respect 
to  backup  withholding  will  be 
incorporated  in  the  notice  of  proposed 
rulemaking.  The  notice  of  proposed 


rulemaking  will  provided  the  public  an 
opportunity  to  comment  on  the 
regulations. 

Explanation  of  Provisions 

The  temporary  regulations  provide 
guidance  concerning  the  backup 
withholding  process  when  the  payee 
furnishes  a  taxpayer  idenfification 
number  (hereafter,  'TIN")  to  the  payor, 
and  the  payor  is  subsequently  notified 
by  the  Internal  Revenue  Service  or  by  a 
broker  that  the  number  is  incorrect.  In 
general,  payments  subject  to  backup 
withholding  due  to  an  incorrect  TIN  are 
payments  required  to  be  shown  on 
information  returns  under  section 
6049(a)  (relating  to  returns  regarding 
payments  of  interest),  6042(a)  (relating 
to  returns  regarding  payments  of 
interest),  6042(a)  (relating  to  returns 
regarding  payments  of  dividends  and 
corporate  earnings  and  profits),  6041 
(relating  to  information  at  source], 
section  604lA(a)  (relating  to  returns 
regarding  payments  of  remuneration  for 
services  and  direct  sales),  section  6044 
(relating  to  returns  regarding  payments 
of  patronage  dividends),  section  6045 
(relating  to  returns  of  brokers],  section 
6050A  (relating  to  reporting 
requirements  of  certain  fishing  boat 
operators],  and  6050N  (relating  to 
returns  regarding  payments  of  royalties), 
hereinafter  "reportable  payments." 
Some  reportable  payments  described  in 
the  preceding  sentence  are  not  subject 
to*  backup  withholding  under  section 
3406(a)(1)(B)  under  certain  circumtances 
are  described  in  the  regulations  in  this 
document. 

Definition  of  an  Incorrect  TIN 

A  payee  will  be  subject  to  backup 
withholding  under  section  3406(a)(l)(B] 
if  the  Service  or  a  broker  notifies  a 
payor  that  the  TIN  furnished  by  the 
payee  is  incorrect.  The  Service  will 
determine  that  a  payee  provided  an 
incorrect  TIN  if  either  the  name  or 
number  provided  on  an  information 
rettrni  filed  with  respect  to  the  payee 
does  not  match  the  name  and  associated 
number  on  the  records  of  the  Social 
Security  Administration  or  the  Service 
at  the  time  the  Internal  Revenue  Service 
determines  if  the  number  is  correct 

Notice  to  Payors  and  Brokers  Regarding 
Backup  Withholding 

The  Service  will  notify  payors  and 
brokers  that  the  payee  is  subject  to 
backup  withholding  due  to  an  incorrect 
taxpayer  identification  number.  The 
form  of  the  notice  that  the  Service  will 
send  to  a  payor  or  broker  is  set  forth  in 
the  Appendix  to  these  temporary 
regulations.  If  a  payor  receives 


notification  from  the  Service  or  a  broker 
that  a  payee  provided  an  incorrect  TIN 
and  if  at  the  time  of  such  notice  that 
incorrect  TIN  is  reflected  on  a  payee's 
accoiuit  with  the  payor  or  will  be  used 
by  the  payor  on  information  returns  filed 
with  tfie  Service  with  respect  to  the 
payee,  the  payor  must  send  a  copy  of 
the  notice  or  a  substitute  notice  to  the 
payee  within  5  business  days  after  the 
date  the  payor  receives  the  notice  from 
the  Service  or  a  broker.  The  notice 
generally  will  inform  the  payee  that  the 
payor  has  been  notified  that  the  TIN 
furnished  by  the  payee  is  incorrect  and 
will  advise  the  payee  that  backup 
withholding  may  apply  to  reportable 
payments  made  to  him  unless  he 
provides  his  current  surname  and  TIN 
under  penalties  of  injury  to  the  payor 
witlun  30  business  days. 

The  payor  must  also  include  with  this 
notice  a  reply  envelope  (self-addressed) 
which  may,  but  is  not  required  to,  be 
postage  prepaid,  and  a  Form  W-9  or 
acceptable  substitute  form  on  which  the 
payee  may  certify,  under  penalties  of 
perjury,  that  he  is  furnishing  his  correct 
TIN  to  the  payor. 

A  broker  who  receives  notice  bom  the 
Service  that  a  payee  is  subject  to 
backup  withholding  under  section 
3406(a)(1)(B)  and  through  whom  the 
payee  subsequently  acquires  a  readily 
tradable  instrument  as  defined  in 
section  3406(h)(6)  with  respect  to  which 
the  broker  is  not  the  payor  is  required  to 
notify  die  payor  of  that  instrument  that 
the  payee  is  subject  to  backup 
withholding  under  section  3406(a)(1)(B). 
The  broker  is  required  to  give  this 
information  to  the  payor  in  connection 
with  the  transfer  instructions  for  the 
acquisitioa  See  A-41  of  S  35a.9999-l  for 
the  time  and  manner  in  which  the  broker 
is  required  to  provide  this  information  to 
the  payor.  Upon  receiving  the  notice 
from  a  broker,  a  payor  is  required  to 
notify  the  payee  and  to  begin  backup 
vnthholding  under  the  same  rules  that 
apply  to  payors  who  receive  a  notice 
from  the  Service  to  begin  backuyp 
withholding  under  section  3406(a)(1)(B). 
If  the  payee  timely  provides  a  certified 
Form  W-9  pursuant  to  the  notice  of  the 
incorrect  TIN,  backup  withholding  will 
not  commence  on  the  account  or  will 
cease  if  the  payor  has  already  imposed 
backup  witMioIding  on  the  account 
under  3406(e)(5)(A).  The  payor  must  use 
the  name  and  certified  TIN  provided  by 
the  payee  on  the  Form  W-9  on 
subsequent  information  returns  required 
to  be  made  with  respect  to  the  payee. 

If  the  payee  does  not  furnish  another 
Form  W-0  to  the  psyor  within  the 
prescribed  period,  the  payor  must  begin 
withholdmg  on  (1)  any  reportable 
payment  made  after  the  close  of  the  30th 


business  day  after  the  day  the  payor 
received  notification  from  the  Service  or 
a  broker  that  the  payee  provided  an 
incorrect  TIN  and  (2)  any  withdrawal 
that  occurs  after  the  close  of  the  7th 
business  day  after  the  day  the  payor 
received  notification  that  the  payee 
provided  an  incorrect  TIN  to  the  extent 
of  reportable  payments  made  to  the 
payee  after  the  date  the  payor  received 
such  notification  and  before  the  earlier 
of  (1)  the  close  of  the  30th  business  day 
after  the  day  the  payor  received 
notification  of  an  incorrect  TIN,  (2)  the 
date  the  payor  receives  a  new  certified 
TIN  from  the  payee,  or  (3)  the  date  of 
the  withdrawal.  For  purposes  of  the 
preceding  sentence  all  cash  withdrawals 
in  an  amount  up  to  the  amount  of 
reportable  payments  made  during  such 
period  are  treated  as  reportable 
payments. 

After  receiving  notification  of  the 
incorrect  TEN,  the  payor  may  elect, 
however,  to  begin  backup  withholding 
on  reportable  payments  made  at  any 
time  during  the  30-business-day  period 
unless  backup  withholding  is  required 
on  a  withdrawal  as  described  in  the 
preceding  paragraph.  Backup 
withholding  applies  to  all  existing 
accounts  or  instruments  making 
reportable  payments  that  a  payor  can 
locate  using  reportable  payments  that  a 
payor  can  locate  using  reasonable  care 
if  die  incorrect  TIN  is  used  on  such 
accounts  or  instruments. 

Backup  withholding  will  continue 
until  the  payor  receives  a  Form  W-9 
from  the  payee.  TTie  payor  must  stop 
backup  withholding  under  section 
3406(a)(1)(B)  within  30  calendar  days  of 
receiving  a  Form  W-9  from  the  payee. 
The  payor,  however,  may  elect  to  treat 
the  TIN  as  having  been  received  at  any 
time  within  the  30-calendar-day  period. 
The  payee  still  may  be  subject  to 
backup  withholding  if  other  provisions 
of  section  3406(a)(1)  require  backup 
withholding. 

The  procedures  and  the  backup 
withholding  requirements  described  in 
the  above  paragraphs  are  effective  only 
with  respect  to  a  notice  of  an  incorrect 
TIN  issued  by  the  Service  on  or  after 
January  1, 1988. 

Two  Notices  of  an  Incorrect  TIN  Within 
3  Calendar  Years 

If  a  payor  receives  two  notifications 
of  an  incorrect  TIN  with  respect  to  a 
payee,  and  if  the  payor  is  still  using  that 
second  incorrect  TIN  with  respect  to 
reportable  payments  made  to  the  payee, 
the  payor  must  send  a  notice  to  the 
payee  informing  him  that  the  payor  must 
impose  backup  withholding  on  all 
reportable  payments  made  on  accounts 
or  instruments  for  which  that  incorrect 


TIN  is  being  used  and  must  ignore  any 
further  TlNs  received  from  the  payee  for 
all  existing  accounts  of  the  payee  until 
the  payor  is  notified  by  the  Service  that 
the  payee  has  provided  a  correct  TIN. 
Payors  are  responsible  for  determining 
whether  they  have  received  two  notices 
within  3  calendar  years.  A  notice  of  an 
incorrect  TIN  issued  by  the  Service  prior 
to  January  1. 1988,  shall  not  be 
considered  in  determining  whether  a 
payor  has  received  two  notices  of  an 
incorrect  TIN  with  respect  to  a  payee 
within  3  calendar  years.  Further,  only 
those  notices  issued  by  the  Service  on  or 
after  January  1, 1990,  shall  be  counted  as 
the  second  of  two  notices  of  an  incorrect 
TIN  with  respect  to  a  payee  within  3 
calendar  years.  Thus,  a  notice  issued  by 
the  Service  in  1988  or  1989  will  be 
coimted  as  the  first  notice  even  though  a 
payor  may  have  received  a  notice  in 
both  years  with  respect  to  the  same 
payee.  Additionally,  even  though  a 
payor  receives  two  or  more  notices  in 
the  same  calendar  year  with  respect  to  a 
payee,  those  notices  will  be  treated  as 
one  notice  for  that  calendar  year. 

Miscellaneous 

Payors  are  required  to  remit  to  the 
Service  amounts  withheld  under  section 
3406(a)(1)(B)  in  the  same  manner  as 
other  backup  withholding  under  section 
3406(a)(1).  See  A-47  of  S  35a.9999-l  for 
requirements  relating  to  remitting  to  the 
Service  amounts  withheld  under  section 
3406. 

These  regulations  also  explain  how 
backup  withholding  applies,  describe 
the  manner  in  which  the  payee  must 
furnish  a  TIN.  and  provide  guidance  on 
other  procedural  and  miscellaneous 
issues. 

Due  Diligence 

These  regulations  provide  guidance 
concerning  the  rules  under  which  a 
payor  will  be  considered  to  have 
exercised  due  diligence  in  attempting  to 
comply  with  his  obligation  to  obtain  and 
provide  correct  TINs  to  the  Service. 

Due  Diligence  Before  Notification  of  an 
Incorrect  TIN 

(1)  Due  Diligence  Requirements  for  Pre- 
1984  Accounts  or  Instruments 

A  payor  will  be  treated  as  having 
exercised  due  diligence  for  his  pre-1984 
accounts  or  instruments  (as  defined  in 
A-34  of  §  35a.9999-l]  if  at  least  annually 
the  payor  solicits  a  TIN  from  the  payee 
for  whom  the  payor  does  not  have  a  TIN 
provided  under  penalties  of  perjury. 
Generally,  these  mailings  must  meet  the 
requirements  of  A-5  and  A-6  and  the 
related  questions  and  answers  on  due 
diligence  under  §  35a.9999-l. 
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Some  payors  have  questioned 
whether  a  return  envelope  is  required  in 
the  nonseparate  annual  mailing  which 
must  be  made  for  years  after  1983  for 
pre-1984  accounts  and  instruments  with 
respect  to  those  payees  who  have  not 
provided  a  certified  TIN.  These 
regulations  clarify  Uiat  a  reply  envelope 
(self-addressed)  is  required  to  be 
included  in  the  annual  mailing,  but  no 
penalties  will  be  assessed  against 
payors  for  failure  to  provide  an  rep  y 
envelope  in  nonseparate  annual 
mailings  made  before  January  1, 1988. 
Further,  the  failure  to  include  the 
envelope  in  the  mailing  shall  not  be 
taken  into  account  in  determining 
whether  a  payor  has  exercised  due 
diligence  on  the  particular  account  in  a 
subsequent  calendar  year. 

Questions  also  have  arisen  concerning 
a  TIN  that  is  determined  to  be  incorrect 
as  a  result  of  a  human,  clerical,  or 
processing  error  (collectively  defined  as 
a  "processing  error").  Specifically,  the 
question  is  whether  a  processing  error  is 
a  defense  to  the  penalty  under  section 
6676(b).  The  regulations  make  clear  that 
a  penalty  will  be  imposed  for  a 
processing  error  unless  the  payor  has 
satisfied  all  the  due  diligence  criteria  set 
forth  in  S  35a.9999-l.  The  due  diligence 
criteria  require,  in  part,  that  the  payor 
must  use  the  same  care  in  processing 
TINs  that  a  reasonably  prudent  payor 
would  use  in  the  course  of  his  business 
in  handling  account  information,  such  as 
account  numbers  and  account  balances. 
Correlatively,  a  payor  who  otherwise 
satisfies  the  due  diligence  criteria  but 
does  not  exercise  care  in  processing 
TINs  will  be  liable  for  the  $50  penalty 
for  each  information  return  filed  with  an 
incorrect  TIN  as  a  result  of  the 
processing  error.  Of  course,  payors  who 
did  not  undertake  due  diligence  are 
liable  for  the  penalty  whether  or  not  the 
TIN  is  incorrect  due  to  a  processing 
error. 

Many  payors  of  pre-1984  accounts  or 
instruments  have  inquired  how  they  can 
exercise  due  diligence  with  respect  to 
those  accounts  or  instruments  for  which 
they  do  not  have  a  certified  TIN  it  they 
missed  one  or  more  of  the  prescribed 
mailings  or  failed  to  follow  properly  the 
mailing  procedures  under  A-5  and  A-6 
and  under  the  related  questions  and 
answers  on  due  diligence  under 
S  35a.999&-l.  These  temporary      I 
regulations  reiterate  the  rule  provided  in 
the  earlier  temporary  regulations  that  a 
$50  penalty  will  be  imposed  on  payors 
for  each  information  return  filed  with  an 
incorrect  TIN  or  a  missing  TIN  for  which 
there  is  not  a  valid  awaiting-TIN  I 
certification  unless  the  payor  (1)  I 
satisfied  the  cimiulative  due  diligence 


requirements  set  forth  in  A-5  and  A-6  of 

5  35a.9999-l  (and  the  related  questions 
and  answers  on  due  diligence)  for  the 
account  or  instrument  with  respect  to 
which  an  information  return  was  filed 
with  an  incorrect  or  an  missing  TIN  or 
(2)  received  a  certified  TIN  from  the 
payee  and  used  it  on  information  returns 
filed  with  respect  to  that  payee  for  the 
calendar  year  subject  to  the  penalty. 
(See  the  next  topical  heading  which 
describes  the  requirement  for  obtaining 
prospective  relief  from  the  penalty  for 
those  payors  who  did  not  comply  with 
the  requirements  set  forth  in  A-5  and  A- 

6  and  in  the  related  questions  and 
answers  under  S  35a.999»-l  and  who 
have  not  obtained  a  certified  TIN  with 
respect  to  such  pre-1984  accounts  or 
instruments.) 

Thus,  for  example,  if  a  payor  receives 
notice  from  the  Service  in  1988  that  an 
information  retiun  was  filed  in  1986  with 
an  incorrect  TIN,  the  payor  is  hable  for 
the  penalty  for  all  information  returns 
previously  filed  with  that  incorrect  TIN 
unless  the  payor  had  a  certified  TIN 
from  the  payee  at  the  time  the 
information  return  was  filed  and  used 
that  number  on  the  information  return  or 
made  the  mailings  in  the  time  and 
manner  required  by  A-5  and  A-6  and  by 
the  related  questions  and  answers  on 
due  diligence  under  §  35a.9999-l.  Except 
as  provided  below,  payors  who  were 
required  but  failed  to  properly  make  the 
mailings  with  respect  to  accoimts  or 
instruments  for  which  the  payor  does 
not  have  a  certified  taxpayer 
identification  number  are  subject  to 
penalties  for  any  year  with  respect  to 
which  they  file  an  information  return 
with  an  incorrect  or  missing  taxpayer 
identification  number  whether  or  not  the 
payor  made  the  mailings  at  a  later  date 
or  imposed  backup  withholding  on  the 
payee. 

(2)  Prospective  Relief  Administrative 
Discretion 

Even  though  a  payor  may  have  failed 
to  imdertake  the  mailings  as  described 
in  A-5  and  A-6  and  in  the  related 
questions  and  answers  on  due  diligence 
in  9  35a.9999-l,  in  its  administrative 
discretion  the  Service  will  not  enforce 
the  penalty  with  respect  to  information 
returns  filed  for  the  1988  or  subsequent 
calendar  years  with  a  missing  or  an 
incorrect  TIN  under  the  following 
circumstances:  First  the  payor  must 
have  sent  a  separate  mailing  by  June  30, 
1988,  to  all  payees  of  pre-1984  accounts 
and  instruments  who  have  not  provided 
a  certified  taxpayer  identification 
numoer  to  the  payor.  Second,  the  payor 
musi  have  sent  nonseparate  mailings 
requesting  the  certified  taxpayer 
identification  number  by  December  31  of 


each  year  subsequent  to  the  year  of  the 
separate  mailing  to  payees  who  have 
not  by  that  time  provided  their  certified 
taxpayer  identification  numbers.  Third, 
if  the  payee  has  provided  no  taxpayer 
identification  niunber  or  one  which  is 
obviously  incorrect  [e.g.,  contains  an 
incorrect  number  of  digits),  the  payor 
must  have  commenced  backup 
withholding  on  payments  made  after 
December  31, 1983.  Fourth,  the  payor 
must  use  the  same  care  in  processing 
taxpayer  identification  numbers 
provided  by  payees  that  a  reasonably 
prudent  payor  would  use  in  the  course 
of  the  payor's  business  in  handling 
account  information,  such  as  account 
numbers  and  account  balances. 
In  addition,  in  order  to  receive 
administrative  relief,  each  year  a  payor 
must  make  an  affirmative  showing  to 
the  satisfaction  of  the  distiict  director  or 
director  of  the  Internal  Revenue  Service 
Center  that  the  person  otherwise  liable 
for  such  penalty  fulfilled  the  above 
requirements  or  the  mailings  in 
S  35a.3406-l  (c)  or  (f)(2)  of  these 
regulations  if  applicable,  with  respect  to 
the  calendar  year  in  question.  A 
description  of  the  rules  for  obtaining  this 
relief  is  set  forth  in  Q/A-56  of 
§  35a.9999-l. 

(3)  Due  Diligence  Requirements  for  Post- 
1983  Accounts 

In  general,  a  payor  of  an  account  or 
instrument  that  is  a  post-1983  account 
(as  described  in  A-34  and  A-41  of 
S  35a.9999-l)  must  obtain  a  certified  TIN 
from  the  payee  at  the  time  the  account  is 
opened  in  order  to  satisfy  due  diligence. 
The  Service  believes  that  a  certified  TIN 
can  be  obtained  most  easily  and 
efficiently  at  the  time  the  account  is 
opened.  Thus,  if  a  payor  permits  a  payee 
to  open  an  account  or  acquire  an 
instrument  without  obtaining  a  certified 
TIN  from  the  payee  and  an  information 
rehim  is  filed  by  the  payor  with  a 
missing  or  incorrect  TIN.  the  payor  will 
be  liable  for  a  penalty  whether  or  not 
the  payor  backup  withheld  on  the 
account. 

These  regulations  also  amplify  the 
few  limited  circumstances  in  which  due 
diligence  may  be  shown  by  the  payor  in 
the  absence  of  obtaining  a  certified  TIN 
from  the  payee  at  the  time  the  account  is 
opened.  These  include  cases  where  the 
payor  used  a  TIN  provided  by  a  broker, 
cases  in  which  a  payor  records  on  its 
books  a  transfer  to  which  the  payor  was 
not  a  party,  cases  in  which  the  payee 
provides  the  payor  with  an  awaiting-TIN 
certification  as  discussed  below,  and 
cases  in  which  the  payor  could  have 
exercised  due  diligence  only  by 
incurring  undue  hardship.  Generally, 


undue  hardship  is  an  extraordinary  cost 
or  unexpected  event  such  as  the 
destruction  of  records  or  place  of 
business  by  fire  or  other  casualty.  Thus, 
the  Service  anticipates  that  only  in 
exceptional  circumstances  will  there  be 
an  undue  hardship  preventing  a  payor 
from  obtaining  or  reporting  a  certified 
TIN  on  an  information  return. 

These  regulations  clarify  the  rules 
regarding  how  a  payor  may  satisfy  due 
diligence  when  the  payee  provides  an 
awaiting-TIN  certification  but  fails  to 
provide  a  certified  TIN  within  60  days.  If 
a  payor  obtains  an  awaiting-TIN 
certification  in  1984, 1985, 1986,  or  1987, 
in  the  manner  provided  in  A-18  of 
§  35a.9999-2,  the  payor  will  be 
considered  to  have  exercised  due 
diligence  by  backup  withholding  on 
reportable  payments  made  to  the  payee 
after  the  60-day  period  if  the  payee  fails 
to  provide  a  certified  TIN  by  that  time. 
These  regulations  also  provide  that  an 
awaiting-TIN  certification  received  in 
1984, 1985, 1986,  or  1987  (hereinafter  a 
"pre-1988  awaiting-TIN  certification") 
shall  become  null  and  void  on  the  later 
of  60  days  after  the  day  the  awaiting- 
TIN  certification  is  received  or  January 
1, 1988,  unless  the  payor  (1)  continues  to 
backup  withhold  on  reportable 
payments  made  to  the  account  and  (2) 
sends  an  annual  mailing  to  the  payee 
similar  to  the  mailing  described  in  A-5 
and  A-6  in  the  related  questions  and 
answers  on  due  diligence  under 
§  35a.9999-l  by  December  31.  of  each 
calendar  year  until  a  certified  TIN  is 
received  from  the  payee  or  the  account 
is  closed. 

Different  rules  apply  for  awaiting-TIN 
certifications  that  are  not  pre-1988 
awaiting-TIN  certifications.  A  payor 
who  receives  an  awaiting-TIN 
certification  from  a  payee  in  1988  or  a 
subsequent  calendar  year  must  obtain  a 
certified  TIN  from  the  payee  within  the 
60-day  period  to  show  due  diligence.  In 
addition,  to  exercise  due  diligence  the 
payor  must  backup  withhold  on  any 
withdrawal  during  the  60-day  period 
that  occurs  after  the  close  of  the  7lh 
calendar  day  after  the  day  the  payor 
receives  the  certification  to  the  extent  of 
reportable  payments  made  after  the  day 
the  certification  is  received  and  before 
the  earlier  of  (1)  the  date  a  certified  TIN 
is  received,  (2)  the  end  of  the  60-day 
period,  or  (3)  the  date  of  withdrawal.  For 
purposes  of  the  preceding  sentence  all 
cash  withdrawals  in  an  amount  up  to 
the  amount  of  reportable  payments 
made  during  such  period  are  treated  as 
reportable  payments. 

In  no  certified  TIN  is  provided  by  the 
payee  within  the  60-day  period 
described  above  and  the  payor 


thereafter  files  an  information  return 
with  respect  to  the  payee,  the  payor  will 
be  liable  for  the  penalty  regardless  of 
whether  the  payor  imposed  backup 
withholding  on  the  payee  after  the  60- 
day  period.  The  payor  may  close  the 
account  at  the  end  of  the  60-day  period 
in  order  to  avoid  the  penalty.  A  payor 
who  closes  an  account  because  a  payee 
fails  to  provide  a  certified  TIN  will  not 
be  in  violation  of  the  Internal  Revenue 
Code.  See  Q-A-48  of  §  35a.9999-l. 

Due  Diligence  Following  Notification  of 
the  First  Incorrect  TIN 

If,  on  or  after  January  1, 1988,  a  payor 
is  notified  that  he  filed  an  information 
return  with  an  incorrect  TIN  (for  either 
pre-1984  or  post-1983  accounts  or 
instruments]  and  the  payor  continues  to 
use  that  same  incorrect  number  on  the 
account,  the  payor  must  satisfy 
additional  requirements  in  order  to 
demonstrate  due  diligence  for  years 
beginning  in  the  year  he  was  notified. 
First,  the  payor  must  be  exercising  due 
diligence  (or  complying  with  the 
requirements  for  administrative  relief 
under  A-56  of  S  35a.9999-l)  at  the  time 
the  payor  receives  notification  of  an 
incorrect  TIN  as  decribed  above. 
Second,  the  payor  must  send  the  notice 
prescribed  in  §  35a.3406-l(b)(l)  or  an 
acceptable  substitute  notice  to  the 
payee  within  5  business  days  after  the 
date  the  payor  receives  the  notice  of  the 
incorrect  TIN.  Third,  the  payor  must 
continue  to  send  this  notice  (and  not  the 
notice  described  in  A-5  and  A-6  (or  A- 
56)  of  §  35a.9999-l  by  December  31  of 
each  year  to  a  payee  who  has  not  by 
that  time  responded  to  the  notice  by 
returning  a  certified  From  W-9  to  the 
payor.  Fourth,  in  the  case  of  a  payee 
who  responds  to  the  notice  by  providing 
a  certified  Form  W-9,  within  30  calendar 
days  after  receiving  the  certified  Form 
W-9  from  the  payee  the  payor  must  use 
the  name  and  TIN  provided  by  the 
payee  on  a  new  Form  W-9  on  all 
subsequent  information  returns  relating 
to  that  payee  filed  with  the  Service. 

Due  Diligence  Following  Notification  of 
the  Second  Incorrect  TIN 

If,  on  or  after  January  1, 1988.  a  payor 
receives  two  notifications  of  an 
incorrect  TIN  within  3  calendar  years 
(for  either  pre-1984  or  post-1983 
accounts)  with  respect  to  a  payee  and 
the  payor  continues  to  use  that  same 
incorrect  number  on  the  account  of  a 
payee,  the  payor  must  satisfy  additional 
requirements  to  exercise  due  diligence 
for  years  beginning  in  the  year  he  is 
notified.  First,  the  payor  must  be 
exercising  due  diligence  at  the  time  the 
payor  receives  notification  of  an 
incorrect  TIN.  Second,  the  payor  must 


send  the  notice  prescribed  in  §  35a.3406- 
1(f)  to  the  payee  and  code  any 
information  return  that  is  filed  with  that 
incorrect  TIN  with  the  words  "2nd 
notice."  With  respect  to  information 
returns  so  coded,  the  Service  will  not 
continue  to  notify  payors  that  the  payee 
provided  an  incorrect  TIN.  See  the 
heading.  "Two  Notices  of  an  Incorrect 
TIN  within  3  calendar  years",  in  this 
preamble  for  the  circumstances  under 
which  a  notice  will  be  counted  as  the 
second  of  two  notices  within  3  calendar 
years. 

Non-Applicability  of  Executive  Order 
12291 

The  Commissioner  has  determined 
that  these  temporary  regulations  are  not 
a  major  rule  subject  to  review  under 
Executive  Order  12291  and  that  a 
regulatory  impact  analysis,  therefore,  is 
not  required. 

Regulatory  Flexibility  Analysis 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  for  temporary  regulations. 
Accordingly,  the  temporary  regulations 
do  not  constitute  regualtions  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Paperwork  Reduction  Act 

The  collection-of-information 
requirements  contained  in  these 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB  under  control  number  1545-0969. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Renay  France  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  Personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated, 
however,  in  developing  the  regulations, 
on  matters  of  both  substance  and  style. 

List  of  Subjects  in  26  CFR  Part  35a 

Employment  taxes.  Income  taxes. 
Backup  withholding.  Interest  and 
Dividend  Tax  Compliance  Act  of  1983. 

Accordingly.  26  CFR  Part  35a  is 
amended  as  follows: 

PART  3Sa— TEMPORARY 
EMPLOYMENT  TAX  REGULATIONS 
UNDER  THE  INTEREST  AND  DIVIDEND 
TAX  COMPLIANCE  ACT  OF  1983 

Paragraph  1.  The  authority  for  Part 
35a  continues  to  read  in  part: 
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Aalkaritr  28  U.S.C  780S.  *  *  *  Section 
35a.340e-l  also  istued  under  28  U.S.C  3408 
(a),  (b).  (el.  (g).  (h).  and  (ih  28  U.S.C  6109;  and 
26  U.S.C  6678. 

Pat.  2.  The  heading  for  §35a.3406-l  is 
revised  and  text  is  added  thereto  to  read 
as  follows: 

§  35aJ40»-1  ImposlBon  of  backup 
wWihaMng  dw*  to  neHneaMon  of  an 
Incorract  taxpayw  IdaiiWication  numter. 

(a)  Requirement  that  a  payor  backup 
withhold  due  to  notification  of  an  j 
incorrect  taxpayer  identification 
number— {1)  In  general.  Except  as 
otherwise  provided  in  paragraph  (a)(3) 
of  this  section,  backup  withholding 
under  section  3406(a)(1)(B)  applies  to 
any  reportable  payment  (as  defined  in 
section  3406(b)  and  paragraph  (a)(2)  of 
this  section)  made  to  an  account  (as 
defined  in  paragraph  (a)(7)  of  this 
section)  of  a  payee  if,  after  December  31. 
1987,  the  Internal  Revenue  Service  or  a 
broker  (as  defined  in  section  3406(h)(5) 
and  pursuant  to  section 
3406(d)(2)(B){u)(U))  notifies  a  payor  (as 
defined  in  section  3406(h)(4))  that  the 
payee's  taxpayer  identification  number 
is  incorrect  (as  defined  in  paragraph 
(a)(6)  of  this  section)  and  such  incorrect 
taxpayer  identification  nimiber  is  used 
with  respect  to  such  account  of  the 
payee.  The  payor  is  required  under 
section  3406(hK8)  and  paragraph  (c)  of 
this  section  to  send  a  copy  of  the  notice 
received  by  the  payor  (from  the  Internal 
Revenue  Service  or  a  broker)  to  inform 
the  payee  that  he  has  furnished  an 
incorrect  taxpayer  identification  number 
and  that,  as  a  result,  he  may  be  subject 
to  backup  withholding  imder  section 
3406(a)(1)(B).  The  requirements  for  the 
notice  that  a  payor  must  send  to  a  payee 
are  set  forth  in  paragraph  (c)(3)  of  this 
section.  An  example  of  the  notice 
required  by  paragraph  (c)(3)  is  set  forth 
in  the  Appendix  to  this  section.  The 
period  for  which  backup  withholding 
applies  due  to  notification  of  an 
incorrect  taxpayer  identification  number 
is  described  in  paragraph  (d)  of  this 
section.  See  paragraph  (e)  of  this  section 
for  the  rules  regarding  how  a  payee  may 
prevent  backup  withholding  from 
starting  or  to  stop  it  once  it  has  begim. 
See  paragraph  (fl  of  this  section  for  the 
applicable  rules  when  the  Internal 
Revenue  Service  or  a  broker  notifies  a 
payor  twice  within  3  calendar  years  that 
a  payee  has  furnished  an  incorrect 
taxpayer  identification  number.  See 
section  6676  for  the  penalty  that  may  be 
imposed  on  a  payor  for  providing  an 
incorrect  or  a  missing  taxpayer 
identification  number  on  an  information 
return  filed  with  the  Internal  Revenue 
Service  unless,  in  the  case  of  reportable 
interest  and  dividend  payments  as 


defined  in  section  34()6(b)(2),  the  payor 
has  exercised  due  diligence  (or  complied 
with  the  rules  under  A-56  of  i  35a.9999- 
1  to  obtain  administrative  relief  firom  the 
penalty  or  comes  within  a  due  diligence 
exception)  or,  in  the  case  of  other 
reportable  payments  as  defined  in 
section  3406(b)(3)  the  payor  has 
exercised  reasonable  care.  See  the 
questions  and  answers  in  §  35a.9999-3 
for  the  actions  that  a  payor  must  take  to 
exercise  due  diligence  after  being 
notified  of  an  incorrect  taxpayer 
identification  number. 

(2)  Definition  of  reportable  payment— 
(i)  In  general  See  section  3406(b),  and 
the  questions  and  answers  under 
§S  35a.9999-l,  35a.9999-2.  35a.9999-3A, 
and  35a.9999-5  for  the  definition  of  a 
reportable  payment. 

(ii)  Exceptions.  The  following 
payments  are  not  "reportable  payments" 
for  purposes  of  section  3406(a)(1)(B): 

(A)  Section  6041(a)  or  section 
604lA(a) payments.  Payments  described 
in  sections  6G41(a)  and  604lA(a)  are  not 
treated  as  reportable  payments  for 
purposes  of  backup  withholding  under 
section  3406(a)(1)(B)  if  reportable 
payments  to  the  payee — 

(1)  Are  less  than  $600  in  the  aggregate 
during  the  calendar  year, 

(2)  The  payor  was  not  required  to  file 
an  information  return  under  section 
6041(a)  or  6041  A(a)  with  respect  to  that 
payee  for  the  preceding  calendar  year, 
and 

(3)  The  payor  was  not  required  to 
impose  backup  withholding  on 
payments  made  to  the  payee  as 
described  in  section  6041(a)  or  6041  A{a) 
during  the  preceding  calendar  year. 

See  Code  section  3406(b)(6),  A-11  of 
§  35a.9999-2,  and  A-13,  A-14,  A-15,  A- 
16,  A-17,  A-18,  and  A-19  of  5  35a.9999-3 
for  more  information  on  amounts  subject 
to  information  reporting  under  sections 
6041(a)  and  604lA(a). 

(B)  Patronage  Dividends.  Payments  of 
patronage  dividends  as  described  in 
section  3406(b)(2)(A)(iii)  are  not  treated 
as  reportable  interest  or  dividend 
payments  for  purposes  of  backup 
withholding  under  section  3406(a)(l)(^B) 
unless  the  payment  is  in  money. 

(C)  Section  6050A  payments. 
Payments  under  section  6050A  are 
treated  as  reportable  payments  for 
purposes  of  backup  withholding  under 
section  3406(a)(1)(B)  only  to  the  extent 
such  payments  are  in  money  and 
represent  a  share  of  the  proceeds  of  the 
catch. 

(D)  Window  payments.  Window 
payments  as  defined  in  A-42  of 

§  35a.9g9»-l  and  A-«  of  1 35a5999-2  are 
not  treated  as  reportable  payments  for 


purposes  of  backup  withholding  under 
section  3406(a)(ll(B). 

(3)  Reportable  payments  excluded 
from  backup  withholding.  The  following 
reportable  payments  are  not  subject  to 
backup  withholding  under  section 
3406(a)(1)(B): 

(i)  Certain  dividends.  Certain 
reportable  dividend  payments  as 
defined  in  A-9  of  S  35a.9999-3. 

(ii)  Certain  section  6041(aJ  and 
604 lA(a)  payments.  Certain  section 
6041(a)  and  604lA(a)  payments  as 
described  in  A-13  and  A-14  of 
§  35a.999»-3. 

(iii)  Exempt  recipients.  Certain 
reportable  payments  made  to  exempt 
recipients  as  described  in  A-21  of 
S  35a.9999-2  and  A-13  of  i  35a.9999-3. 

(iv)  Minimal  payments.  Minimal 
payments  of  reportable  interest  and 
dividends  and  section  6045  payments 
(as  described  in  A-19  of  9  35a.9999-2).  if 
the  payor  elects  not  to  impose  backup 
withholding  on  such  amounts. 

(v)  Net  commissions.  Net 
commissions  as  described  in  A-17  of 
I  35a.9999-3  unless  there  is  a  payment 
in  cash. 

(vi)  Original  issue  discount  Original 
issue  discount  as  defined  in  section 
1273,  unless  there  is  a  payment  in  cash. 
See  A-15  of  §  35a.9999-2. 

(vii)  Security  sales  through  margin 
account  Certain  gross  proceeds  from  a 
security  sale  through  a  margin  account 
as  described  in  A-24  of  §  35a.9999-3. 
(viii)  Security  short  sales.  Certain 
gross  proceeds  with  respect  to  a  short 
sale  of  securities,  at  the  option  of  the 
broker,  as  described  in  A-25  of 
S35a.9999-3. 

(ix)  Payments  subject  to  other 
withholding.  Payments  already  subject 
to  withholding  under  section  3406  or 
another  provision  of  the  Internal 
Revenue  Code,  e.g.,  as  described  in  A-19 
of  9  35a.9999-3. 

(4)  Definition  of  payor  See  section 
3406(h)(4)  for  the  definition  of  a  payor. 

(5)  Definition  of  broker.  See  section 
3406(h)(5)  for  the  definition  of  broker. 

(6)  Definition  of  incorrect  taxpayer 
identification  number.  An  incorrect 
taxpayer  identification  number  is  any 
number  that,  at  the  time  the  Internal 
Revenue  Service  makes  a  determination 
that  the  taxpayer  identification  number 
is  incorrect — 

(i)  Is  not  assigned  under  section  6109 
to  any  surname  of  the  payee,  or 

(ii)  Is  not  assigned  by  the  Internal 
Revenue  Service  to  the  name  of  a 
nonindlvidual  such  as  a  corporation, 
estate,  partnership,  or  trust, 
and  that  was  provided  on  an 
information  return  filed  with  respect  to  a 
payee. 
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(7)  Definition  of  account  The  term 
"accoimt"  means  any  account, 
instrument,  or  other  relationship  with  a 
payor. 

(b)  Notice  regarding  an  incorrect 
taxpayer  identification  number — (1) 
Notice  fi-om  the  Internal  Revenue 
Service  to  payors  and  brokers.  The 
Internal  Revenue  Service  will  notify — 

(i)  Payors  that  a  payee's  taxpayer 
identification  number  is  incorrect  and 
that  the  payor  must  commence  backup 
withliolding  as  required  under  section 
3406(a)(1)(B)  and  paragraphs  (d)  and  (f) 
of  this  section  on  reportable  payments 
made  to  accounts  of  the  payee  as 
defined  in  paragraph  (a)(7)  of  this 
section  that  contain  such  incorrect 
taxpayer  identification  number,  and 

(ii)  Brokers  that  a  payee's  taxpayer 
identification  number  is  incorrect  and 
that  the  broker  must  notify  a  payor  that 
the  payee  is  subject  to  backup 
withholding  under  section  3406(a)(1)(B) 
on  accoimts  of  the  payee  as  defined  in 
paragraph  (a)(7)  of  this  section  that 
contain  that  incorrect  taxpayer 
idenfification  number. 
The  Internal  Revenue  Service  will 
furnish  the  payor  or  broker  with  a  copy 
of  the  notice  and  the  payor  shall  furnish 
such  copy,  or  an  acceptable  substitute 
copy,  to  the  payee  as  described  in 
paragraph  (c)  of  this  section. 

(2)  Notice  from  a  broker  to  a  payor.  A 
broker  who  receives  a  notice  from  the 
Internal  Revenue  Service  pursuant  to 
paragraph  (b)(l)(ii)  of  this  section  that  a 
payee  has  furnished  an  incorrect 
taxpayer  identification  number  and 
through  whom  the  payee  subsequently 
acquires  a  readily  tradable  instrument 
(as  defined  in  section  3406(h)(6))  with 
respect  to  which  the  broker  is  not  the 
payor  as  defined  in  section  3406(h)(4) 
must  notify  the  payor  of  that  instrument 
of  the  following  information: 

(i)  The  fact  that  the  broker  was 
notified  by  the  Internal  Revenue  Service 
that  the  payee  furnished  an  incorrect 
taxpayer  identification  number  and  the 
date  set  forth  on  such  notice  from  the 
Internal  Revenue  Service, 

(ii)  The  name  and  taxpayer 
identification  number  of  the  payee  with 
respect  to  whom  the  broker  was 
notified,  and 

(iii)  The  fact  that  the  named  payee  is 
subject  to  backup  withholding  under 
3406(a)(1)(B). 

The  broker  is  required  to  provide  this 
information  to  the  payor  of  the 
instrument  in  the  time  and  manner 
provided  in  A-41  of  9  35a.9999-l.  A 
broker  is  required  to  exercise 
reasonable  care  as  prescribed  in 
paragraph  (b)(5)(ii)  of  this  section  in 
locating  all  accounts  of  the  payee  with 


respect  to  which  the  broker  is  required 
to  notify  a  payor  under  this  paragraph 
{b)(2). 

(3)  Accounts  subject  to  backup 
withholding.  After  receiving  notice  from 
the  Internal  Revenue  Service  or  from  a 
broker,  as  provided  in  paragraph  (b)  (1) 
and  (2)  of  th|s  section,  the  payor  is 
required  to  notify  the  payee  in 
accordance  with  paragraph  (c)  of  this 
section  and  to  institute  backup 
withholding  as  prescribed  in  paragraph 
(d)  of  this  section  on  all  reportable 
payments  subject  to  backup  withholding 
that  are  made  to  any  account  of  the 
payee  that  contains  the  incorrect 
taxpayer  identification  number.  See 
paragraph  (f)  of  this  section  for  the  rules 
that  apply  when  a  payor  has  received 
two  notifications  of  an  incorrect 
taxpayer  identification  number  with 
respect  to  a  payee  from  the  Internal 
Revenue  Service  or  a  broker  within  3 
calendar  years.  See  paragraph  (b)(S)  of 
this  section  for  an  exception  to  the  rule 
that  a  payor  backup  withholds  on  all 
accounts  of  a  payee  paying  reportable 
payments  subject  to  backup 
withholding. 

(4)  faint  accounts^i)  In  general. 
Generally,  payors  are  required  to 
backup  withhold  on  reportable 
payments  made  to  the  account  of  joint 
payees  if  the  payee  subject  to  backup 
withholding  under  section  3406(a)(1)(B) 
is  the  first  person  listed  on  the  account 
at  the  time  the  payor  receives  the  notice 
under  paragraph  (b)  (1)  or  (2)  of  this 
section. 

(ii)  Exception.  In  the  case  where  the 
first  person  listed  on  the  account  is  an 
exempt  foreign  person  for  information 
reporting  purposes  under  the  applicable 
information  reporting  provisions  and  the 
account  contains  the  names  of  persons 
who  are  not  foreign  persons,  the  payor 
is  required  to  backup  withhold  on  the 
account  if  the  incorrect  taxpayer 
identification  number  matches  the  name 
and  number  combination  of  the  person 
on  the  account  used  for  information 
reporting. 

(iii)  Change  in  order  of  names.  If  the 
account  of  a  payee  may  be  subject  to 
backup  withholding  as  described  in 
paragraph  (b)(4)  of  this  section,  backup 
withholding  shall  apply,  if  required, 
even  though  the  order  of  the  names  on 
the  account  is  subsequently  changed, 
provided  that  the  incorrect  taxpayer 
identification  number  giving  rise  to 
backup  withholding  remains  on  the 
account. 

(5)  Reasonable  care  exception — (i) 
Payors.  Payors  are  not  required  to 
withhold  on  reportable  payments  made 
to  an  account  of  a  payee  that  could  not 
be  located  with  reasonable  care.  A 
payor  will  be  considered  to  have 


exercised  reasonable  care  if  the  payor 
uses  the  name,  taxpayer  identification 
number,  and  any  account  numbers 
provided  on  the  notice  from  the  Internal 
Revenue  Service  or  from  a  broker  as 
described  in  paragraph  (b)  (1)  and  (2)  of 
this  section  is  locating  all  accounts  of  a 
payee. 

(ii)  Brokers.  Brokers  are  not  required 
to  notify  payors  of  the  accounts  of 
payees  that  could  not  be  located  with 
reasonable  care  as  described  in 
paragraph  (b)(5](i)  of  this  section.  Thus, 
brokers  are  required  to  use  the 
information  and  follow  the  procedures 
described  in  paragraph  (b)(5)(i)  to  locate 
accounts  of  the  payee  with  respect  to 
which  a  broker  is  required  to  notify  a 
payor  pursuant  to  paragraph  (b)(2)  of 
this  section. 

(c)  Notice  from  payors  of  backup 
withholding  due  to  an  incorrect 
taxpayer  identification  number — (1)  In 
general  If  the  name  and  taxpayer 
identification  number  listed  on  the 
notice  from  the  Internal  Revenue  Service 
or  a  broker  as  described  in  paragraph 
(b)  (1)  or  (2)  of  this  section  matches  the 
name  and  taxpayer  identification 
number  used  on  the  payee's  account  at 
the  time  the  payor  receives  the 
notification  of  an  incorrect  taxpayer 
identification  number — 

(i)  The  payor  who  receives  a  notice 
from  the  Internal  Revenue  Service  is 
required  under  section  3406(h)(8)  to  send 
a  copy  of  the  notice  required  by 
paragraph  (b)(1)  of  this  section  or  a 
substitute  notice  as  described  in 
paragraph  (c)(3)  of  this  section  to  the 
payee  of  the  account  in  accordance  with 
paragraph  (c)(2)  of  this  section  (an 
example  of  the  notice  from  the  Internal 
Revenue  Service  required  by  section 
3406(h)(8)  and  paragraph  (b)(1)  of  this 
section  is  set  forth  in  the  Appendix  to 
these  temporary  regulations),  and 

(ii)  The  payor  who  receives 
notification  of  an  incorrect  TIN  from  a 
broker  as  described  in  paragraph  (b)t2) 
of  this  section  must  send  a  substitute 
notice  as  described  in  paragraph  (c)(3) 
of  this  section  to  the  payee  in 
accordance  with  paragraph  (c)(2)  of  this 
section. 

If  a  payor  sends  a  substitute  notice,  such 
notice  must  include  all  the  information 
set  forth  in  paragraph  (c)(3)  of  this 
section.  In  addition  to  the  copy  of  the 
notice  required  by  paragraph  (b)(1)  of 
this  section  or  the  substitute  notice 
described  in  paragraph  (c)(3)  of  this 
section,  the  payor  must  include  a  Form 
W-9  or  an  acceptable  substitute  form 
(as  described  in  A-36  or  9  35a.9999-l) 
with  the  notice  for  the  payee  to  use  to 
provide  his  name  and  taxpayer 
identification  number  and  to  certify  that 
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the  taxpayer  identification  number  is 
conecA.  or  to  provide  hit  name  and  the 
taxpayer  identification  number  that  was 
orii^nally  furnished  and  to  certify  that 
such  taxpayer  identification  number  is 
correct  The  payor  is  required  to  include 
a  reply  envelope  (self-addressed)  with 
the  notice  to  the  payee  which  may,  but 
is  not  required  to,  be  postage  prepaid. 
The  envelope  containing  the  notice  and 
Form  W-0  or  acceptable  substitute  form 
must  state  on  the  outside  in  a  bold  and 
conspicuous  manner  "Important  Tax 
Document  Enclosed".  The  maiUng  may 
not  include  any  material  other  than  the 
notice,  the  Form  W-9  or  acceptable 
substitute  form,  and  the  reply  envelope 
to  the  payee.  The  notice  required  by 
paragraph  (c)  of  this  section,  and  not  the 
notice  required  by  A-39  of  §  35a.9909-l 
and  in  the  Appendix  to  {  35a.9999-2, 
shall  apply  to  those  payors  notified  by  a 
broker  that  a  payee  is  subject  to  backup 
withholding  under  section  3406(a)(l}(B}. 
For  purposes  of  this  section,  the  date  set 
forth  on  the  notice  from  the  Internal 
Revenue  Service  (or  a  luoker)  shall  be 
considered  the  date  of  receipt  by  and  of 
notification  to  the  payor. 

(2)  Procedure.  The  payor  must  send 
the  notice  described  in  paragraph  (c)  of 
this  section  to  the  payee  within  5 
business  days  after  the  date  that  the 
Internal  Revenue  Service  or  a  broker 
notifies  the  payor  pursuant  to  paragraph 
(b)  (1)  or  ( 2)  of  this  section.  The  payor 
must  mail  the  notice  to  the  payee's  last 
known  address  by  first-class  maiL  If  it  is 
the  customary  practice  of  the  payor  not 
to  mail  and  correspondence  to  a  payee, 
the  payor  may  furnish  the  notice  by 
personal  delivery,  by  intra-office  inaiL 
or  by  any  other  means  reasonably 
expected  to  furnish  the  notice  to  the 
payee  promptfy.  A  payor  is  not  required 
to  send  the  notice  to  the  payee  if  thoe  is 
currently  a  "do  not  mail"  or  a  "stop  mail 
hold"  instruction  with  respect  to  the 
payee's  account  subject  to  backup 
wiftholding  under  section  3406(a)(1)(B). 
However,  the  payor  must  handle  the 
notice  in  the  same  manner  that  the 
payor  handles  other  correspondence  of 
the  payee. 

(3)  Requirements  of  substitute  notice 
to  the  payee.  If  the  payor  does  not  send 
a  copy  of  the  notice  received  from  the 
Internal  Revenue  Service  pursuant  to 
paragraph  (b)  or  if  the  payor  is  notified 
by  a  broker  as  described  in  paragraph 
(b)(2)  of  this  section  that  the  payee 
provided  an  incorrect  taxpayer 
identification  number,  the  payor  may 
send  a  substitute  notice  as  provided  for 
in  this  paragraph  (c)(3).  The  notice  to  the 
payee  will  satisfy  the  requirement  of 
section  340e(h)(8)  and  paragraph  (c)(1) 
of  this  section  iif  the  notice — 


(i)  Informs  die  pajree  that  tiie  pa]ror 
has  been  notified  that  the  taxpayer 

identification  number  furnished  by  the 
payee  is  an  incorrect  number  (as  defined 
in  paragraph  (a)(6)  of  this  section); 

(ii)  Advises  the  payee  of  the  name  and 
taxpayer  identification  number 
combination  that  the  Internal  Revenue 
Service  has  determined  to  be  incorrect; 

(iii)  Informs  the  payee  that  the  payee 
must  either — 

(A)  Correct  the  surname  (or  business 
name]  or  taxpayer  identification  number 
(or  both)  and  certify,  under  penalties  of 
perjury,  that  the  newly  provided 
taxpayer  identification  number  is 
correct,  or 

(B)  SUte— 

[1]  Under  penalties  of  perjury  that  the 
taxpayer  identification  number 
originally  famished  to  the  payor  is 
correct  and  provide  that  number  and  the 
corresponding  listed  surname  (or 
business  name), 

[2)  That  the  Social  Securify 
Adininistration  (or  the  local  office  of  the 
Internal  Revenue  Service  in  the  case  of 
an  incorrect  employer  identification 
number)  has  been  contacted  by  the 
payee  to  resolve  the  problem  giving  rise 
to  the  notification  of  an  incorrect 
taxpayer  identification  number,  or 

(C)  In  the  case  of  a  notification  of  an 
incorrect  taxpayer  identification  number 
of  an  individual  payee  due  to  a  name 
change  by  the  payee  when  the  payee 
has  not  communicated  the  change  of 
name  to  the  Social  Securify 
Administration — 

[1]  Contact  the  Social  Securify 
Administration  and  reassign  the 
taxpayer  identification  number  to  the 
surname  that  is  used  on  the  account 
with  the  payor,  certify  under  penalties  of 
perjury  that  the  existing  taxpayer 
identification  number  shown  on  the 
account  is  correct  (and  provide  the 
corresponding  surname  used  with  that 
number),  and  provide  a  statement  that 
the  Social  Security  Administration  has 
been  contacted  to  reassign  the  taxpayer 
identification  number  to  the  surname 
shown  on  the  account,  or 

[2]  Use  both  surnames  on  the  account 
with  the  payor  (the  surname  currently 
shown  on  the  account  and  the  surname 
shown  on  the  payee's  Social  Security 
Administration  card  if  the  payee  is 
unable  to  contact  the  Social  Securify 
Administration  at  this  time)  provide  the 
surnames  and  certify,  under  penalties  of 
perjury,  that  the  furnished  taxpayer 
identification  number  is  correct,  and 

[3)  Follow  either  paragraph 
(c)(3)(iii)(C)  [1)  or  (2)  of  this  section 
consistently  with  respect  to  all  accounts 
with  the  payor; 


(iv)  Advises  die  payee  how  to  provide 
the  new  information  to  the  payor 
(v)  Advise*  the  payee  to  contact  the 

Social  Securify  Administration  to  obtain 
a  social  securify  card  if  the  payee  was 
never  assigned  an  S^  or  to  obtain  a 
replacement  social  securify  card  if  the 
payee  lost  his  card  and  does  not 
remember  his  SSN; 

(vi)  Advises  the  payee  that  as  a  result 
of  providing  an  incorrect  taxpayer 
identification  number,  tfie  payor  is 
required  under  section  3406(a)(1)(B)  of 
the  Internal  Revenue  Code  to  b^n 
backup  withholding  20  percent  of — 

(A)  Reportable  payments  made  to  the 
payee  no  later  than  after  the  close  of  the 
day  30  business  days  afier  the  date  that 
the  payor  is  notified  (A  the  incorrect 
taxpayer  identification  number  if  the 
payee  has  not  provided  the  payor  with 
the  required  certification,  i.e.,  (he  Form 
W-g,  and 

(B)  Any  withdrawals  of  reportable 
payments  by  the  payee  (or  a  joint  payee 
in  the  case  of  a  joint  account)  that  occur 
after  the  close  oiF  7  business  days  after 
the  date  that  the  payor  received  notice 
of  the  incorrect  taxpa)rer  identification 
number  and  before  the  day  that  is  31 
business  days  after  the  day  that  the 
payor  received  notice  of  the  incorrect 
taxpayer  identification  numbn*,  if  the 
payee  has  not  provided  the  payor  with 
the  required  colified  Form  W-O  prior  to 
any  such  withdrawals; 

(vii)  Give*  the  pajree  the  date  that  the 
payor  received  the  notice  diat  the  payee 
provided  an  inanrect  taxpayer 
identification  number;  and 

(viii)  States  that  the  payee  must 
complete  and  return  the  enclosed  Form 
W-0  and  if  necessary,  the  statement  that 
the  payee  contacted  the  Social  Securify 
Adininistration  (or  the  Internal  Revenue 
Service)  before  the  time  described  in 
paragraph  (c)(3){vi)  of  this  section  hi 
order  to  prevent  backup  withholding 
under  sectim  340e(a)(l)(B)  from  starting, 
or  after  the  time  described  in  paragraph 
(cK3)(vi)  of  this  section  to  stop  backup 
vkithholding  once  it  has  begun  and  to 
avoid  the  imposition  of  other  penalties 
for  failure  to  provide  a  correct  taxpayer 
identification  niunber. 

(4)  Payor  must  use  new  certified 
number.  If  the  payor  receives  a  certified 
Form  W-9  or  acceptable  substitute  form 
from  the  payee  in  the  manner  required 
in  paragraph  (e)  of  this  section  before 
the  end  of  a  calendar  year,  the  payor 
shall  use  the  name  and  certified 
taxpayer  idimtification  number  on  the 
Form  W-0  or  acceptable  substitute  form 
on  information  returns  that  the  payor  is 
required  to  file  for  reportable  payments 
made  with  respect  to  the  payee  for  that 
year  and  subsequent  calendar  years.  A 


payor  who  uses  the  name  and  certified 
taxpayer  identification  number  on  an 
information  return  as  described  in  this 
paragraph  will  satisfy  the  requirement 
tu  provide  ^is  information  to  the 
Internal  Revenue  Service  as  prescribed 
in  section  3406(h)(9). 

(d)  Period  during  which  backup 
withholding  is  required  due  to 
notification  of  an  incorrect  taxpayer 
identification  number — (1)  In  general. 
Except  as  provided  in  paragraph  (d)(2) 
of  this  section,  upon  receiving  a  notice 
described  in  paragraph  (b)  (1)  or  (2)  of 
this  section,  ihe  payor  must  impose 
backup  widiholding  on  all  reportable 
payments  made  to  the  payee  that  are 
subject  to  backup  withholding  during 
the  following  periods: 

(i)  After  the  close  of  the  30th  business 
day  after  the  date  the  payor  receives  the 
notice  described  in  paragraph  (b)  (1)  or 
(2)  of  this  section  and  on  or  before  the 
close  of  the  30th  calendar  day  after  the 
day  the  payor  receives  from  the  payee 
the  certification  described  in  paragraph 
(e)  of  this  section,  and 

(ii)  At  the  time  of  any  withdrawal  by 
the  payee  (or  a  joint  payee  in  the  case  of 
a  joint  account)  that  occurs  after  the 
close  of  7  business  days  after  the  date 
the  payor  receives  the  notice  described 
in  paragraph  (b)  (1)  or  (2)  of  this  section 
to  the  extent  of  reportable  payments 
made  after  receiving  the  notice 
described  in  paragraph  (b)  (1)  or  (2)  of 
this  section  and  before  Uie  earlier  of — 

(A)  The  date  the  payor  imposes 
backup  withholding  under  paragraph 
(d)(l)(i)  of  this  section, 

(B)  The  date  the  payor  receives  the 
certification  described  in  paragraph  (e) 
of  this  section,  or 

(C)  The  date  of  the  withdrawal. 

For  purposes  of  paragraph  (d)(l)(ii),  all 
cash  withdrawals  in  an  amount  up  to 
the  amount  of  reportable  payments 
made  during  the  period  beginning  after 
the  day  that  the  payor  receives  the 
notice  described  in  paragraph  (b)  (1)  or 
(2)  of  this  section  to  the  end  of  the 
period  described  in  paragraph  (d)(l)(ii) 
(A),  (B),  or  (C)  of  this  section  are  treated 
as  reportable  payments.  The  payor  is 
required  to  backup  withhold  20  percent 
of  all  reportable  payments  subject  to 
backup  withholding  imder  section 
3406(a)(1)(B)  that  are  made  with  respect 
to  any  account  of  the  payee  where  that 
incorrect  taxpayer  identification  number 
is  used  (or  will  be  used)  by  a  payor  on 
an  information  return.  However,  the 
payor  is  not  required  to  backup 
withhold  on  any  account  that  could  not 
be  located  using  reasonable  care.  See 
paragraph  (b)(5)  of  this  section  for  the 
definition  of  reasonable  care. 

(2)  Grace  periods — (i)  Starting  backup 
withholding.  Pursuant  to  section 


3406(e)(5)(A),  the  payor  may  elect,  on  a 
payee-by-payee  basis  or  in  general,  to 
begin  backup  withholding  at  any  time 
during  the  30-bu8ines8-day  period 
described  in  paragraph  (d)(l)(i)  of  this 
section.  However,  a  payor  must  impose 
backup  withholding  if  there  is  a 
withdrawal  from  the  account  of  the 
payee  as  described  in  paragraph 
(d)(l](ii)  of  this  section. 

(ii)  Stopping  backup  withholding. 
Pursuant  to  section  3406(e)(5)(B).  the 
payor  may  elect,  on  a  jjayee-by-payee 
basis  or  in  general,  to  treat  the  certified 
Form  W-9  or  acceptable  substitute  form 
described  in  paragraph  (e)  of  this 
section  as  having  been  received  at  any 
time  within  30  calendar  days  after  such 
certification  is  provided  by  the  payee 
and  to  stop  backup  withholding  at  any 
time  within  such  30-day  period.  See 
section  3406(e)(5)(B)  and  A-31  of 
§  35a.9999-l  for  the  application  of  the 
rules  contained  in  this  paragraph  (d](2]. 

(e)  Manner  required  for  payee  to 
furnish  certified  taxpayer  identification 
number.  A  payee  with  respect  to  whom 
the  payor  has  been  notified  (as 
described  in  paragraph  (b)  of  this 
section)  that  the  payee's  taxpayer 
identification  number  is  incorrect  is 
required  to  provide  his  name  and 
taxpayer  identification  number  and  to 
certify,  under  penalties  of  perjury,  that 
the  taxpayer  identification  number 
being  provided  to  the  payor  on  a  Form 
W-9  or  acceptable  substitute  form  is 
correct  in  order  to  prevent  backup 
withholding  from  starting  or  to  stop  it 
once  it  has  begun.  Additionally,  the 
payee  may  be  required  to  state  on  the 
notice  provided  to  the  payor,  as 
described  in  paragraph  {c)(3)(iii)(C)(/)  of 
this  section,  the  the  Social  Security 
Administration  (or  the  Internal  Revenue 
Service)  was  contacted  by  the  payee 
within  30  calendar  days  from  the  date  of 
the  notice  from  the  payor.  In  general,  the 
payee  is  required  to  provide  the 
information  described  in  this  paragraph 
for  each  account,  including  any  pre-1984 
account  or  instrument  (as  defined  in  A- 
34  of  §  35a.9999-l  and  A-20  of 
§  35a  .9999-3)  that  contains  the  incorrect 
taxpayer  identification  number 
identified  by  the  Internal  Revenue 
Service  pursuant  to  paragraph  (b)  (1)  or 
(2)  of  this  section.  See  A-9,  A-10,  and 
A-49  of  §  35a.9999-l  which  respectively 
provide  that  the  Form  W-9  is  the 
prescribed  form  for  the  payee  to  make 
the  certification,  permit  the  use  of 
substitute  forms,  and  explain  who  may 
sign  the  form.  See  paragraph  (f)(1)  of  this 
section  for  the  rules  on  obtaining  a 
certified  taxpayer  identification  number 
after  a  payor  is  notified  twice  within  3 
calendar  years  that  a  payee's  taxpayer 
identification  number  is  incorrect. 


Notification  of  two  incorrect  taxpayer 
identification  numbers  within  a  3-year 
period — (1)  In  general.  If,  writh  respect  to 
a  payee,  a  payor  receives  a  notification 
as  described  in  paragraph  (b)  (1)  or  (2) 
of  this  section  twice  within  3  calendar 
years,  and  if  an  existing  account  of  the 
payee  reflects  the  incorrect  taxpayer 
identification  number  when  the  payor 
receives  the  second  notice  described  in 
paragraph  (b)  (1)  or  (2)  of  this  section, 
then  the  payor  shall — 

(i)  Disregard  any  future  certifications 
(described  in  paragraph  (e)  of  this 
section]  furnished  by  the  payee  with 
respect  to  existing  accounts  with  the 
payor. 

(ii)  Send  the  notice  described  in 
paragraph  (f](2]  of  this  section  to  the 
payee  (and  not  the  notice  required  under 
paragraph  (c)  of  this  section)  within  5 
business  days  after  the  date  that  the 
payor  receives  the  notice  described  in 
this  paragraph  (f).  and 

(iii)  Impose  backup  withholding  on 
any  accotmt  containing  the  incorrect 
taxpayer  identification  number  for  the 
period  described  in  paragraph  (f)(3]  of 
this  section. 

For  purposes  of  this  paragraph  (f),  a 
payor  shall  not  count  any  notice 
received  from  the  Internal  Revenue 
Service  or  a  broker  prior  to  January  1, 
1990,  as  the  second  of  two  notices. 
Additionally,  a  payor  shall  treat  the 
receipt  of  two  or  more  notices  in  a 
calendar  year  as  described  in  paragraph 
(b)  (1)  or  (2)  of  this  section  with  respect 
to  the  same  payee  as  the  receipt  of  one 
notice  for  purposes  of  this  paragraph. 
The  preceding  sentence  applies  only 
with  respect  to  a  payor  who  received 
such  two  or  more  notices  under  the 
same  Employer  Identification  Number. 
The  payor  shall  maintain  sufficient 
records  to  determine  whether  the  payor 
has  received  notices  described  in  this 
paragraph  and  paragraph  (b)  (1)  or  (2)  of 
this  section  twice  within  3  calendar 
years  with  respect  to  a  payee  as 
described  in  this  paragraph  (f).  The 
envelope  containing  the  notice  must 
state  on  the  outside  in  a  bold 
conspicuous  manner:  "Important  Tax 
Document  Enclosed".  The  payor  is  not 
required  to  include  a  Form  W-9,  nor  is 
the  payor  required  to  include  a  reply 
envelope  in  the  mailing  of  the  notice  to 
the  payee.  The  payor  may  not  include 
any  material  in  the  mailing  of  the  notice 
described  in  this  paragraph  (f).  The 
notice  requirements  provided  in  this 
paragraph  (f),  and  not  the  notice 
requirements  provided  in  A-39  of 
§  35a.9999-l  and  in  the  Appendix  to 
§  35a.9999-2,  shall  apply  to  a  payor 
notified  by  a  broker  that  a  payee  is 
subject  to  backup  withholding  under 
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section  3406(a)(1)(B).  The  mailing 
procedure  described  in  paragraph  (c)(2) 
of  this  section  shall  apply  to  the  mailing 
of  the  notice  described  in  paragraph  (f) 
of  this  section. 

(2)  Notice  to  payee  who  has  provided 
two  incorrect  taxpayer  identification 
numbers  within  3  years.  The  notice  to 
the  payee  required  by  paragraph  (f)(1)  of 
this  section  must  Ust,  in  a  bold  and 
conspicuous  manner,  the  payor's  access 
key  number,  the  relevant  sequence 
number,  the  date  the  payor  was  notified 
of  the  second  incorrect  taxpayer 
identification  number,  the  payee's  name, 
address  (including  street,  city,  state,  (or 
coimtry)  and  zip  or  mailing  code),  and 
such  other  information  that  may  be 
required  by  revenue  procedures  and 
revenue  rulings.  In  addition  the  notice 
must  state  that — 

(i)  The  payor  has  been  notified  that 
the  taxpayer  identification  number 
furnished  by  the  payee  is  incorrect, 
setting  forth  the  name  and  taxpayer 
identification  number  that  the  Internal 
Revenue  Service  has  determined  to  be 
incorrect  and  the  specific  account 
number  that  contains  the  incorrect 
taxpayer  identification  number; 

(ii)  The  payor  has  been  notified  twice 
within  3  calendar  years  that  the  payee 
has  furnished  an  incorrect  taxpayer 
identification  number  on  an  account 
with  the  payor 

(iii)  The  payor  is  required  to  disregard 
any  future  taxpayer  identification 
niunbers,  whether  or  not  certified  under 
penalties  of  perjiuy,  received  from  the 
payee  with  respect  to  existing  accounts 
with  the  payor, 

(iv)  As  a  result  of  providing  an 
incorrect  taxpayer  identification 
number,  the  payor  is  required  under 
section  3406(a)(1)(B)  with  respect  to  any 
account  of  the  payee  that  contains  that 
incorrect  taxpayer  identification  number 
when  the  payor  is  notified  that  the 
number  is  incorrect  as  described  in 
paragraph  (f)  of  this  section,  to  begin 
backup  withholding  20  percent  of — 

(A)  Reportable  payments  made  to  the 
payee  no  later  than  after  the  close  of  the 
day  30  business  days  after  the  date  that 
the  payor  is  notified  of  the  incorrect 
taxpayer  identiHcation  number,  and 

(B)  Any  withdrawals  of  reportable 
payments  by  the  payee  (or  a  joint  payee 
in  the  case  of  a  joint  account)  that  occur 
after  the  close  of  7  business  days  after 
the  date  that  the  payor  received  the 
second  notice  of  an  incorrect  taxpayer 
identification  number  and  before  the 
day  that  is  31  business  days  after  the 
date  that  the  payor  received  such  notice 
if  the  Internal  Revenue  Service  has  not 
notified  the  payor  that  the  payee 
provided  a  correct  taxpayer 


identification  number  to  the  Internal 
Revenue  Service;  and 

(v)  The  payee  must  contact  the 
Internal  Revenue  Service  Center  where 
the  payee  is  required  to  file  his  income 
tax  return  in  order  to  prevent  backup 
withholding  under  section  3406(a)(1)(B) 
from  starting  or  to  stop  it  once  it  has 
begun. 

(3)  Period  during  which  backup 
withholding  is  required  due  to  a  second 
notification  of  an  incorrect  number 
within  3  years.  Upon  receiving  the 
second  notice  of  an  incorrect  taxpayer 
identification  number  from  the  Internal 
Revenue  Service  or  a  broker  as 
described  in  paragraph  (f)(1)  of  this 
section,  the  payor  must  backup  withhold 
on  all  reportable  payments  subject  to 
backup  withholding  (as  described  in  this 
paragraph)  made  to  the  payee — 

(i)  After  the  close  of  the  30th  business 
day  after  the  day  on  which  the  payor 
receives  a  notice  described  in  paragraph 
(b)  (1)  or  (2)  of  this  section  and  ending 
as  of  the  close  of  the  30th  calendar  day 
after  the  payor  receives  the  notification 
from  the  Internal  Revenue  Service  as 
described  in  paragraph  (h)  of  this 
section,  or 

(ii)  At  the  time  of  any  withdrawal  by 
the  payee  (or  a  joint  payee  in  the  case  of 
a  joint  account)  that  occurs  after  the 
close  of  7  business  days  after  the  date 
the  payor  receives  the  notice  described 
in  paragraph  (b)  (1)  or  (2)  of  this  section 
and  before  the  earlier  of — 

(A)  The  date  payor  imposes  backup 
withholding  as  described  in  paragraph 
(f)(3)(i)  of  this  section, 

(B)  The  date  the  payor  receives 
noti^cation  from  the  Internal  Revenue 
Service  as  described  in  paragraph  (h)  of 
this  section,  or 

(C)  The  date  of  withdrawal. 

For  purposes  of  paragraph  (f)(3)(ii)-of 
this  section,  all  cash  withdrawals  in  an 
amount  up  to  the  amount  of  the 
reportable  payments  made  during  the 
period  beginning  from  the  day  after  the 
day  that  the  payor  received  the  notice 
described  in  paragraph  (b)  (1)  or  (2)  of 
this  section  to  the  end  of  the  period 
described  in  paragraph  (f)(3)(ii)  (A),  (B), 
or  (C)  are  treated  as  reportable 
payments.  The  payor  is  required  to 
withhold  20  percent  of  all  reportable 
payments  that  are  made  with  respect  to 
accounts  that  the  payee  maintains  with 
the  payor  at  the  time  the  payor  received 
the  second  notice  of  an  incorrrect 
taxpayer  identification  number  if  that 
incorrect  taxpayer  identification  number 
is  used  by  the  payor  on  the  account. 
However,  the  payor  is  not  required  to 
backup  withhold  on  any  accotuit  that 
could  not  be  located  using  reasonable 
care.  See  paragraph  (b](5]  of  this  section 


for  the  definition  of  reasonable  care. 
llie  payor  may  not  stop  backup 
withholding  under  paragraph  (f)(3)  of 
this  section  even  if  the  payee  provides 
the  certification  described  in  paragraph 
(e)  of  this  section. 

(4)  Grace  periods — (i)  Starting  backup 
withholding.  Pursuant  to  section 
3406(e)(5)(A),  the  payor  may  elect,  on  a 
payee-by-payee  or  in  general,  to  begin 
backup  withholding  at  any  time  during 
the  20-bu8ine88-day  period  described  in 
paragraph  (f)(3)(i)  of  this  section. 
However,  a  payor  must  impose 
withholding  as  described  in  paragraph 
(f)(3)(ii)  of  this  section  if  there  is  a 
withdrawal  from  the  account  of  the 
payee. 

(ii)  Stopping  backup  withholding. 
Pursuant  to  section  3406(e)(5)(B),  die 
payor  may  elect,  on  a  payee-by-payee 
basis  or  in  general,  to  treat  the 
notification  from  the  Internal  Revenue 
Service  as  described  in  paragraph  (h)  of 
this  section  as  having  been  received  at 
any  time  within  30  calendar  days  after 
such  notiflcation  is  provided  by  the 
Internal  Revenue  Service  and  to  stop 
backup  withholding  at  any  time  within 
30  calendar  days  of  receiving  such 
notice.  See  A-31  of  §  35a.9999-l  for  the 
application  of  the  rule  contained  in  this 
paragraph  (f)(4)(ii). 

(g)  Procedure  for  furnishing  a  correct 
taxpayer  identification  number  to  the 
Internal  Revenue  Service.  The 
procedure  that  a  payee  must  follow  after 
the  Internal  Revenue  Service  or  a  broker 
has  notified  a  payor  twice  within  3 
calendar  yeeu^  that  the  payee  provided 
an  incorrect  taxpayer  identification 
number  as  described  in  paragraph  (f)(1) 
of  this  section  will  be  provided  in  a 
revenue  procedure  published  by  the 
Internal  Revenue  Service. 

(h)  Notice  from  the  Internal  Revenue 
Service  to  stop  backup  withholding.  A 
payor  who  received  a  notice  pursuant  to 
paragraph  (f)  of  this  section  will  be 
notified  by  the  Internal  Revenue  Service 
to  stop  backup  withholding  after  the 
Internal  Revenue  Service  receive  a 
correct  taxpayer  identification  number 
from  the  payee.  A  broker  who  received 
a  notice  pursuant  to  paragraph  (b)  of 
this  section  will  be  notified  by  the 
Internal  Revenue  Service  that  the  payee 
is  no  longer  subject  to  backup 
withholding  under  section  3406(a)(1)(B) 
and  that  the  broker  is  no  longer  required 
to  provide  notices  to  payors  under 
paragraph  (b)(2)  of  this  section.  A 
broker  who  receives  a  notice  under  this 
paragraph  (h)  from  the  Internal  Revenue 
Service  is  not  required  to  provide  tlie 
notice  to  any  payor  to  which  the  broker 
has  previously  provided  the  notice 


required  under  paragraph  (b)(2)  of  this 
section. 

(i)  [Reserved]. 

(j)  Examples.  The  application  of  the 
provisions  of  this  section  may  be 
illustrated  by  the  following  examples: 

Example  (1).  D  opened  an  account  with 
Bank  O  prior  to  1984  and  furnished  a 
taxpayer  identification  number  to  O  at  the 
time  he  opened  the  acconnt.  O  is  open  for 
business  Monday  through  Friday.  O  pays 
interest  on  the  account  at  the  end  of  each 
calendar  quarter,  and  the  account  is  a  pre- 
1984  account  as  described  in  A-34  of 
S  358.9999-1  and  A-20  of  {  35a.9999-3.  On 
July  1, 1988,  the  In'iemal  Revenue  Service 
notifies  Bank  O  that  the  taxpayer 
identification  number  provided  by  D  is 
incorrect.  O  timely  sends  the  notice 
information  to  D  as  required  in  paragraph 
(c)(1)  of  this  section.  O  does  not  receive  a 
certification  from  D  as  described  in 
paragraph  (e)  of  this  section.  O  is  required  to 
backup  withhold  20  percent  of  (i)  all 
reportable  payments  made  after  August  15, 
1988  (which  is  30  business  days  after  the  date 
the  Internal  Revenue  Service  notified  O),  and 
(ii)  any  withdrawal  made  after  July  13, 1988 
(which  is  7  business  days  after  the  day  that  O 
was  notified  by  the  Internal  Revenue  Service) 
and  on  or  before  August  15, 1988,  to  the 
extent  of  the  reportable  payments  made 
between  July  2, 1988.  and  the  date  of 
withdrawal  if  earlier  than  August  16. 1988,  or 
the  date  O  receives  the  certification  as 
described  in  paragraph  (e)  of  this  section 
from  D.  Therefore,  O  is  required  to  backup 
withhold  on  the  reportable  payment  made  on 
September  30, 1988.  O  is  required  to  continue 
to  backup  withhold  under  section 
3406(a)(1)(B)  until  O  receives  the  certification 
described  in  paragraph  (e)  of  this  section 
froraD. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1)  except  that  D  furnishes  a  new 
taxpayer  identification  number  to  O  on 
August  7, 1988,  but  does  not  certify,  under 
penalties  of  perjury,  that  it  is  his  correct 
taxpayer  identification  number  eis  required  in 
paragraph  (e)  of  this  section.  Even  though  the 
account  is  a  pre-1984  account,  O  is  required 
to  withhold  20  percent  of  (i)  all  reportable 
payments  made  after  August  15, 1988  (which 
is  30  business  days  after  the  date  the  Internal 
Revenue  Service  notified  O),  and  (ii)  any 
withdrawal  made  by  O  after  July  13, 1988 
(which  is  7  business  days  after  the  day  that  O 
was  notified  by  the  Internal  Revenue  Service) 
and  on  or  before  August  15, 1988,  to  the 
extent  of  the  reportable  payments  made 
between  July  2. 1988,  and  the  date  of 
withdrawal  if  earlier  than  August  16, 1988,  or 
the  date  O  receives  the  certified  taxpayer 
identification  number  as  described  in 
paragraph  (e)  of  this  section  from  D. 

Example  (3).  Assume  the  same  facts  as  in 
Example  (2)  except  that  D  provides  O  with 
the  certification  described  in  paragraph  (e)  of 
this  section  on  August  31, 1988.  D  elects 
pursuant  to  paragraph  (d)(2)  of  this  section  to 
treat  the  certification  as  received  on  August 
31, 1988.  Even  though  D  did  not  provide  the 
certification  to  O  within  30  business  days 
after  the  Internal  Revenue  Service  notified  O 
that  D  provided  an  incorrect  taxpayer 


identification  number,  O  is  not  required  to 
backup  withhold  under  section  3406(a)(l)(B] 
because  D  did  not  make  any  withdrawal  and 
O  did  not  make  any  reportable  payment  to  D 
after  notification  of  an  incorrect  taxpayer 
idenUfication  number  and  before  O  received 
D's  certification  in  the  manner  required  in 
paragraph  (e)  of  this  section.  Pursuant  to 
section  3406(e)(5)(B).  O  may  elect  to  treat  the 
certification  as  having  been  received  at  any 
time  within  30  calendar  days  after  it  ia 
provided  by  D. 

Example  (4).  Individual  E  has  an  account 
with  Credit  Union  P  that  will  pay  interest  on 
the  first  day  of  each  month.  Credit  Union  P  is 
open  for  business  Monday  through  Friday. 
The  account  is  a  pre-1984  account.  E  has 
furnished  his  taxpayer  identification  number 
to  p.  On  June  1, 1988,  the  Internal  Revenue 
Service  notifies  P  that  E's  taxpayer 
identification  number  is  incorrect  as  defined 
in  paragraph  (a)(6)  of  this  section.  P  sends  a 
copy  of  the  notice  information  described  in 
paragraph  (b)(1)  of  this  section  to  E,  and  P 
receives  the  certification  described  in 
paragraph  (e)  of  this  section  from  E  on 
August  16, 1988.  P  is  not  required  to  backup 
withhold  on  the  reportable  payment  made  on 
July  1  l>ecause  backup  withholding  under 
section  3406(a)(1)(B)  may  not  apply  until  after 
the  close  of  the  30th  business  day  after  the 
date  that  the  Internal  Revenue  Service 
notifies  P  of  the  incorrect  taxpayer 
identification  number  unless  E  withdraws 
funds  before  that  date.  P  is  required  to 
withhold  20  percent  of  the  reportable 
payment  made  on  August  1,  however, 
because  that  is  a  reportable  payment  made 
more  than  30  business  days  after  the  date  the 
Internal  Revenue  Service  notifies  P  and 
before  P  receives  the  certification  described 
in  paragraph  (e)  of  this  section  from  E.  P  is 
required  to  backup  withhold  on  September  1 
unless  P  elects  pursuant  to  paragraph  (d)(2] 
of  this  section  to  treat  E's  certification  as 
having  been  received  by  that  date.  P  is 
required  to  stop  backup  withholding  by 
September  15, 1988. 

Example  (S).  Assume  the  same  facts  as 
Example  (4)  except  that  E  makes  a 
withdrawal  on  July  1, 1988.  P  is  required  to 
withhold  20  percent  of  the  withdrawal,  to  the 
extent  of  reportable  payments  made  to  the 
account  from  June  2, 1988,  to  July  1, 1988, 
because  the  withdrawal  occurred  after  the 
close  of  7  business  days  after  the  date  P  was 
notified  by  the  internal  Revenue  Service  of 
the  incorrect  taxpayer  identification  number 
and  on  or  before  30  business  days  after  the 
date  the  Internal  Revenue  Service  notified  P 
of  the  incorrect  taxpayer  identification 
number. 

Example  (6).  Assume  the  same  facts  as  in 
Example  (4)  except  that  the  Internal  Revenue 
Service  notifies  P  again  on  November  9, 1990, 
that  E's  taxpayer  identification  number  is 
incorrect  P  is  required  to  maintain  its 
business  records  in  a  manner  that  P  can 
determine  that  the  Internal  Revenue  Service 
has  notified  P  twice  within  a  3-year  period 
that  E's  taxpayer  identification  number  is 
incorrect.  P  is  required  to  send  the  notice 
described  in  paragraph  (f)(2)  of  this  section  to 
E.  E  does  not  make  any  withdrawal  from  the 
account  afier  November  9, 1990.  Under 
paragraph  (f)  of  this  section,  P  is  required  to 


t>egin  backup  withholding  on  reportable 
payments  made  after  December  24, 1990 
(after  the  close  of  the  30th  business  day  after 
the  day  Internal  Revenue  Service  notifies  P), 
and  P  is  required  to  continue  backup 
withholding  until  the  Internal  Revenue 
Service  notifies  P  to  stop  backup  withholding 
because  E  has  furnished  a  correct  taxpayer 
identification  number  to  the  Internal  Revenue 
Service.  Because  P  has  been  notified  twice  in 
a  3-year  period  that  E's  taxpayer 
identification  number  is  incorrect  P  may  not 
stop  withholding  under  section  3406(a)(1)(B) 
even  if  E  furnishes  another  certification 
described  in  paragraph  (e)  of  this  section  to  P. 

Example  (7).  Individual  F  has  three  post- 
1983  accounts  with  Bank  R  that  pay 
reportable  interest:  a  checking  account  a 
savings  account  and  a  money  market 
account  The  checking  and  money  market 
account  were  opened  in  1986  and  the  saving 
accoimt  was  opened  in  October  of  1988.  R 
treats  each  of  these  accounts  as  a  separate 
account  with  the  Bank.  F  provided  R  with  the 
certifications  as  described  under  A-32  of 
I  35a.9999-l  at  the  time  each  account  was 
opened.  On  June  1, 1988,  the  Internal  Revenue 
Service  notified  R  pursuant  to  paragraph 
(b)(1)  of  this  section  that  F  furnished  an 
incorrect  taxpayer  identification  number. 
From  its  business  records,  R  determined  that 
only  the  money  market  account  contains  the 
incorrect  taxpayer  identification  number.  R 
timely  sends  F  the  notice  required  under 
paragraph  (b](l]  of  this  section  and  receives 
the  certification  required  under  paragraph  (e) 
of  this  section  firom  F  on  June  30. 1988.  On 
November  IS,  1990,  the  Internal  Revenue 
Service  notifies  R  that  F  furnished  an 
incorrect  taxpayer  identification  number.  R 
determines  from  its  business  records  that  two 
notifications  of  an  incorrect  taxpayer 
identification  number  have  been  received 
with  respect  to  F  within  3  calendar  years.  R 
checks  all  accounts  of  F  and  determines  that 
only  the  savings  account  contains  the 
incorrect  taxpayer  identification  number.  R 
must  send  F  the  notice  required  under 
paragrapli  (f)(2)  of  this  section  and  must 
commence  backup  withholding  on  reportable 
interest  paid  on  the  savings  account  pursuant 
to  paragraph  (f)(2)  of  this  section  after 
December  31, 1990.  R  must  continue  to 
backup  withhold  on  the  savings  account  until 
the  Internal  Revenue  Service  notifies  R 
pursuant  to  paragraph  (h)  of  this  section  that 
F  has  furnished  a  correct  taxpayer 
identification  number. 

Appendix  to  §  35a.340S-l 

A  notice  required  by  paragraph  (c)  (3)  of 
this  section  shall  be  substantially  similar  in 
content  to  the  following. 
Date   

Important  Tax  Information — ^Please  Read 
Carefully 

Notice  of  Backup  Withholding 

We  received  a  notice  from  the  Internal 
Revenue  Service  (IRS)  stating  that  the 
taxpayer  identification  number  fTIN)  on  your 
account  with  us  is  incorrect  A  TIN  in 
incorrect  if  either  the  name  or  number  shown 
on  an  account  does  not  match  a  name  and 
number  combination  shown  or  he  records  of 
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the  Social  Security  Administration  (SSA)  or 
IRS.  You  must  act  to  correct  this  problem 
-within  30  calendar  days  from  the  date  shown 
above.  Otherwise,  we  may  be  required  to 
withhold  20%  of  the  interest,  dividends,  and 
certain  other  payments  that  we  make  to  your 
account. 

Section  3406  of  the  Internal  Revenue  Code 
requires  that  we  withhold  20%  in  tax,  called 
backup  withholding,  when  you  do  not  give  us 
your  correct  TIN.  Further,  you  may  be  subject 
to  a  $50  penalty  by  the  IRS  under  section  6676 
of  the  Internal  Revenue  Code  for  failing  to 
provide  us  with  your  correct  TIN.  This  notice 
provides  you  with  instructions  to  correct  your 
account  record  in  order  to  avoid  backup 
withholding  and  the  possible  imposition  of 
the  penalty. 


Instructions  For  Individuals 

For  individuals,  the  TIN  is  the  social 
security  number  (SSN).  Very  often  a  TIN  is 
incorrect  because  of  a  name  change  due  to 
marriage,  divorce,  adoption  or  some  other 
reason  that  has  not  been  communicated  to 
the  Social  Security  Administration  (SSA)  and 
recorded  on  its  records.  Alternatively,  the 
account  may  not  contain  the  correct  SSN  of 
the  actual  owner.  For  example,  an  account  in 
a  child's  name  may  contain  a  parent's  SSN. 
An  account  should  be  tilled  in  the  name  of 
the  actual  owner  of  the  account  with  that 
person's  SSN, 

What  to  Do 

To  determine  what  actions  you  should  take 
to  correct  your  TIN,  compare  the  name  and 


SSN  on  your  account  with  us  (listed  on  page 
3)  with  the  name  and  SSN  shown  on  your 
social  security  card  and  then  follow  the  chart 
below  to  determine  what  action  you  should 
take.  (If  you  have  never  been  assigned  a  SSN 
by  SSA  or  if  you  lost  your  card  and  do  not 
know  your  SSN,  contact  your  local  SSA  office 
to  apply  for  an  original  or  a  replacement  SSN 
card,  whichever  is  required.  Also,  read  the 
enclosed  Form  W-9,  write  the  words  "applied 
for"  on  the  form  according  to  its  instructions, 
and  return  the  form  to  us.  You  do  not  need  to 
follow  the  chart  below.  You  must  send  us 
your  name  and  SSN,  as  shown  on  the  SSN 
card  that  you  get  from  SSA,  on  a  Form  W-9 
within  60  days.) 
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If— 

1.  The  last  name  and  SSN  on  your  account  agree  with 
the  last  name  and  SSN  on  your  social  security 
card 


2.  The  SSN  on  your  account  is  different  from  the  SSN 
on  your  social  security  card,  but  the  last  name  is  the 


same  . 


3.  The  last  name  on  your  account  is  different  from  the 
last  name  on  your  social  security  card,  but  the  SSN  is 
the  same  on  both 


4.  Both  the  last  name  and  SSN  on  your  account  are 
different  from  the  last  name  and  SSN  on  your  social 
security  card 


Then— 

1.  Contact  your  local  SSA  office  to  ascertain  why  the  information  on  SSA's  records 
is  different  from  that  on  your  social  security  card  and  to  resolve  that  problem. 
Also,  put  your  name  and  SSN  on  the  enclosed  Form  W-9  according  to  its 
instructions.  Sign  the  Form  W-9  and  the  statement  below  that  you  contacted 
SSA.  Send  both  forms  to  us. 

2.  F*ut  your  name  and  SSN,  shown  on  your  social  security  card,  on  the  enclosed 
Form  W-9  according  to  its' instructions,  sign  it  and  send  it  to  us.  No  contact  with 
SSA  is  necessary. 

3.  Take  one  of  the  following  steps  (but  not  all): 
If  the  last  name  on  your  account  is  correct, 

(a)  Contact  SSA  to  correct  the  name  on  your  social  security  card.  Put  your  SSN 
and  name  shown  on  your  account  on  the  enclosed  Form  W-9  according  to  its 
instruction,  sign  it  and  the  statement  that  you  contacted  SSA.  Send  both  forms  to 
us. 

(b)  If  you  are  not  able  to  contact  SSA  at  this  time,  you  can  provide  us  with  both 
last  names.  Put  your  SSN  and  the  name  shown  on  your  social  security  card  plus 
the  last  name  shown  on  your  account  (in  that  order)  on  the  enclosed  Form  W-0 
according  to  its  instructions,  sign  it,  and  return  it  to  us.  For  example,  if  your 
social  security  card  lists  your  maiden  name,  you  can  provide  us  with  your  SSN 
and  your  name  in  the  following  order:  First/maiden/married  name.  Please  note, 
however,  that  you  should  contact  SSA  as  soon  as  possible. 

If  the  last  name  on  your  social  security  card  is  correct, 

(c)  Put  that  name  and  your  SSN  on  the  enclosed  Form  W-9  according  to  its 
instructions,  sign  it,  and  return  it  to  us.  No  contact  with  SSA  is  necessary. 

4.  (a)  If  the  last  name  and  SSN  on  your  social  security  card  are  correct,  put  that 
name  and  SSN  on  the  enclosed  Form  W-9  according  to  its  instructions,  sign  it. 
and  send  it  to  us.  No  contact  with  SSA  is  necessary. 

(b)  If  the  last  name  on  your  account  and  the  SSN  on  your  social  security  card  are 
correct,  follow  the  procedures  in  section  3(a)  or  (b)  above.  Be  sure  to  put  the 
name  shown  on  your  account  and  the  SSN  shown  on  your  social  security  card  on 
the  Form  W-9. 


You  must  be  consistent  with  the  name  and 
number  (SSN)  that  you  furnish  (1)  to  us  for  all 
of  your  accounts  and  (2)  to  your  other  payors 
in  order  to  avoid  a  problem  in  the  future.  If 
you  must  visit  SSA,  take  this  notice,  your 
social  security  card,  and  other  relevant 
documents  with  you.  You  should  call  SSA 
first  so  they  can  explain  to  you  what  other 
documents  you  need  to  bring  to  the  SSA 
office. 

Instructions  for  Nonindividuals     \ 

For  most  nonindividuals  (such  as  trusts, 
estates,  partnerships,  and  similar  entities), 
the  taxpayer  identification  number  is  the 
employer  identification  number  (EIN).  The 
EIN  on  your  account  may  be  incorrect 
because  it  does  not  contain  the  number  of  the 
actual  owner  of  the  account.  For  example,  an 
account  oi  an  investment  club  or  bowling 


league  should  reflect  the  organize  tions  own 
EIN  and  name,  rather  than  the  SSN  of  a 
member.  (The  account  of  a  sole  proprietor 
who  may  have  both  an  EIN  and  a  SSN  should 
reflect  the  individual  name  of  the  sole 
proprietor  and  his  or  her  SSN.)  Please  put  the 
name  and  EIN  on  the  enclosed  Form  W-9, 
sign  it,  and  send  it  to  us. 

Remember 

YOU  MUST  SEND  US  A  SIGNED  FORM 
W-9  WITHIN  30  CALENDAR  DAYS  FROM 
THE  DATE  SHOWN  AT  THE  TOP  OF  PAGE 
1  even  if  the  name  and  number  (SSN  or  EIN) 
on  your  account  with  us  match  the  name  and 
number  (SSN  or  EIN)  on  your  social  security 
card  or  the  document  issuing  you  an  EIN.  If 
we  do  not  receive  your  Form  W-9  and,  if 
necessary,  the  statement  that  you  contacted 
SSA  or  IRS  within  the  30-day  period,  we  may 


be  required  to  withhold  20%  from  any 
reportable  payment  that  we  pay  to  your 
account  until  we  receive  the  necessary 
documents.  Also,  if  you  make  a  withdrawal 
from  your  account  before  the  end  of  a  30- 
business-day  period  beginning  from  the  date 
after  the  date  of  this  notice  and  before  we 
receive  the  necessary  documents,  we  may  be 
required  to  withhold  20%  of  reportable 
payments  made  to  your  account  during  such 
period. 

Please  complete  the  form  below  if  you  are 
required  to  contact  SSA  or  the  IRS. 

Detach  and  Return  to  Us 

Statement  of  SSA  or  IRS  Contact 

I  hereby  state  that  I  have  contacted  the 
Social  Security  Administration  concerning 
my  social  security  number  (SSN)  or  the 


Internal  Revenue  Service  concerning  my 
employer  identification  number  (EIN)  to 
resolve  the  problem  with  my  name  or  number 
which  resulted  in  my  being  notified  of  an 
incorrect  taxpayer  identification  number. 

(Print  name) 

(Signature] 

By   

(For  Nonindividuals  and  Agents  Only) 

Date   


Account  Number 

Current  TIN  on  Account   - 
Current  Name  on  Account- 


Par.  3.  Section  34a.9999-l  is  amended 
by  adding  a  new  sentence  at  the  end  of 
A-4.  by  adding  two  new  sentences  at 
the  end  of  A-5.  by  adding  a  new  heading 
and  new  Q/A-7A  and  Q/A-7B 
immediately  after  A-7,  by  adding  a  new 
sentence  at  the  end  of  A-37.  by  revising 
the  heading  immediately  before  Q-42. 
by  adding  new  Q/A-42A.  a  new  heading 
and  new  Q/A-42B  immediately  after  Q/ 
A-42A.  by  adding  a  new  sentence  at  the 
end  of  A-48.  and  by  adding  a  new 
heading  and  a  new  Q/A-56  immediately 
after  A-55  to  read  as  follows: 

§  35a.9999-1    Questions  and  ancwers 
concerning  ttie  due  diligenc*  requirenwnt 
and  the  certification  requtrwiMntt  In 
connection  with  Itackup  withholding  and 
other  related  issues. 

•  •        •        *        * 

A-4.  •  •  *  See  A-51  of  §  35a.9999-3 
for  the  general  rule  for  the  actions  that  a 
payor  of  an  accoimt  or  instnmient  that  is 
not  a  pre-1984  accoimt  (as  defined  in  A- 
34  of  §35a.9999-l  and  A-20  of 
S  35a.9999-3}  must  take  to  exercise  due 
diligence  under  section  ee76(b). 

•  •        *        •        * 

A-5.*  *  *  See  A-7A  of  this  section 
for  the  rule  for  nonseparate  annual 
mailings.  See  A-56  of  this  section  for  the 
actions  that  payors  who  failed  to 
exercise  due  diligence  as  described  in 
A-5  and  A-6  and  the  related  questions 
and  answers  on  due  diligence  tmder  this 
section  on  all  or  part  of  their  pre-1984 
accoimts  or  instruments  may  take  to  be 
relieved  of  the  penalty  otherwise  due 
under  section  6676(b). 


Subsequent  Year's  Mailing 

Q-7A.  In  order  for  a  payor  of 
reportable  interest  or  dividend 
payments  to  be  considered  to  have 
exercised  due  diligence  in  soliciting  a 
taxpayer  identification  nimiber  of  a 
payee  with  respect  to  a  pre-1984  accoimt 
or  instrument,  what  information  is  the 
payor  required  to  include  in  the 
subsequent  year's  mailing  (nonseparate 
annual  mailings)  described  in  the  fourth 
paragraph  of  A-5  of  S  35a.9999-l  to  a 


payee  who  has  not  provided  the  payor 
with  a  certification,  imder  penalties  of 
perjiuy,  that  his  taxpayer  identification 
number  is  correct? 

A-7  A.  The  payor  is  required  to 
include  (1)  an  appropriately  modified 
copy  of  the  notice  described  in  A-7  of 
S  35a.9999-l,  (2)  a  Form  W-9  or 
acceptable  substitute  form  for  the  payee 
to  provide  a  correct  taxpayer 
identification  number,  and  (3)  a  reply 
envelope  (self-addressed)  for  the  payee 
to  return  the  Form  W-9  or  acceptable 
substitute  form.  However,  for  those 
subsequent  mailings  described  in  A-5  or 
A-6  made  before  ti^e  1988  calendar  year, 
the  mailings  should,  but  are  not  required 
to,  contain  the  reply  envelope. 

Q-7B.  In  order  to  be  considered  to 
have  exercised  due  diligence  in 
soliciting  the  payee's  certified  taxpayer 
identification  number,  by  what  date 
must  the  payor  of  reportable  interest  or 
dividends  mail  the  subsequent  year's 
mailing  described  in  the  fourth 
paragraph  of  A-5  and  in  A-7A  of  this 
section  to  a  payee  of  a  pre-1984  account 
who  has  not  certified,  under  penalties  of 
perjury,  that  his  taxpayer  identification 
number  is  correct? 

A-7B.  The  payor  may  send  the  mailing 
at  any  time  during  each  year  that  a 
nonseparate  annual  mailing  is  required, 
but  in  no  event  later  than  December  31 
of  such  year.  Section  7503  shall  apply  in 
determining  the  time  for  sending  the 
subsequent  year's  mailing  if  December 
31  falls  on  a  Saturday,  Sunday,  or  a  legal 
holiday. 
***** 

A-37.*  *  *  See  A-4  of  §  35a.9999-l 
and  the  answers  under  {  35a.9999-3 
beginning  with  A-51  for  the  actions  that 
a  payor  of  an  accoimt  or  instrument  that 
is  not  a  pre-1984  account  must  take  to 
exercise  due  diligence  and  thereby 
avoid  a  penalty  under  section  6676(b) 
for  filing  an  information  return  with  a 
missing  or  an  incorrect  taxpayer 
identification  number. 


Window  Transactioiu  Pre-19B4 

Instruments 

***** 

Q-42A.  Is  a  payor  on  a  pre-1984 
instrument  in  a  window  transaction 
subject  to  a  penalty  under  section 
6676(b)  for  filing  an  information  return 
with  a  missing  or  an  incorrect  taxpayer 
identification  number  with  respect  to 
that  transaction? 

A-42A.  No.  However,  see  A-42  in  this 
section  which  provides,  in  part,  that  a 
payor  is  required  to  backup  withhold  if 
a  payee  fails  to  provide  a  taxpayer 
identification  number  [i.e..  there  is  a 
missing  taxpayer  identification  number). 


See  A-66  of  S  35a.9999-3  for  the  actions 
that  payors  of  post-1983  window 
transactions,  as  defined  in  A-42B,  must 
take  to  avoid  a  penalty  under  section 
6676(b). 

Post-1983  Instruments 

Q-42B.  Is  a  payor  required  to  treat  an 
instrument  that  is  negotiated  in  a 
window  transaction  (as  defined  in  A-42 
of  S  35a.9999-l  and  A-g  of  S  35a.9999-2) 
after  December  23. 1987,  as  an 
instrument  acquired  after  December  31. 
1983? 

A-42B.  Yes.  A  window  transaction 
occurring  on  or  after  December  23. 1987, 
will  be  considered  made  with  respect  to 
an  instrument  acquired  after  December 
31, 1983,  regardless  of  when  the 
instrument  was  issued  by  the  payor  or 
acquired  by  the  payee.  See  A-66  of 
§  35a.9999-3  for  the  actions  that  payors 
must  take  to  avoid  a  penalty  under 
section  6676(b)  with  respect  to  a  post- 
1983  window  transaction. 
***** 

A-48.  *  *  *  See  A-4  of  5  35a.9999-l 
and  the  answers  under  §  35a.9999-3 
beginning  with  A-51  for  the  actions  that 
a  payor  of  an  account  or  instrument  that 
is  not  a  pre-1984  account  or  instrument 
must  take  to  exercise  due  diligence  and 
thereby  avoid  a  penalty  under  section 
6676(b)  or  filing  an  information  return 
with  a  missing  or  an  incorrect  taxpayer 
identification  number. 


Nonassessment  of  the  Penalty  by 
Administrative  Discretion 

Q-56.  Is  a  payor  of  a  pre-1984  account 
or  instument  who  did  not  undertake  the 
mailings  in  accordance  with  A-5  and  A- 
6  and  the  related  questions  and  answers 
on  due  diligence  under  this  section 
liable  for  the  penalty  under  section 
6676(b)  for  filing  an  information  return 
with  a  missing  or  an  incorrect  taxpayer 
identification  number  for  all  years  in 
which  the  payor  did  not  have  a  certified 
Form  W-9  or  acceptable  substitute  form 
from  a  payee? 

A-56.  Yes.  The  payor  is  liable  for  the 
penalty  under  section  6676(b)  for  each 
year  the  payor  files  an  information 
return  with  a  missing  or  an  incorrect 
taxpayer  identification  number  for  a 
pre-1984  account  or  instrument  if  the 
payor  has  not  exercised  due  diligence  as 
described  in  A-5  and  A-6  and  in  the 
related  questions  and  answers  on  due 
diligence  under  this  section  or  obtained 
a  certified  taxpayer  identification 
number  from  the  payee.  However,  in  its 
administrative  discretion  the  Internal 
Revenue  Service  will  not  impose  the 
penalty  on  a  payor  for  an  information 
return  filed  for  calendar  years  after  1987 
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if  the  payor  makes  or  has  made  a 
separate  mailing  of  the  type  described  in 
A-5  and  A-52  (as  applicable  under 
those  Q  and  A's)  on  or  before  June  30. 
1988,  and  malces  or  has  made  the 
nonseparate  mailing  described  in  A-5 
and  A-52  (as  applicable  under  those  Q 
and  A's)  in  each  year  subsequent  to  the 
year  of  the  separate  mailing  claimed  as 
the  basis  for  administrative  relief.  Such 
seftarate  and  nonseparate  mailings  must 
be  made  with  respect  to  all  pre-1984 
accounts  or  instruments  of  payees  who 
have  not  previously  certified,  under 
penalties  of  perjury,  that  the  taxpayer 
identification  number  furnished  to  the 
payor  is  the  payee's  correct  taxpayer 
identification  number  or  established  the 
payee's  foreign  status  (under  {  1.6049- 
5(b)(2)(iv)  with  respect  to  interest 
payments  or  under  Q  and  A  36  of 
§  35a.9999-3  with  respect  to  dividend 
payments).  The  rules  described  in  A-5 
and  A-6  and  the  related  questions  and 
answers  on  due  diligence  under  this 
section  shall  apply,  as  shall  the  rules 
described  in  A-8,  A-9,  A-ia  A-11.  A- 
12,  A-14,  A-15.  and  A-16.  Further,  the 
special  rules  in  A-17,  A-IS.  A-19.  A-20. 
A-21.  A-2Z  A-23.  A-24,  and  A-25  also 
shall  apply  to  the  mailing  described  in 
A-56  of  this  section. 

In  order  to  receive  administrative 
relief  each  year,  a  payor  must  make  an 
affirmative  showing  to  the  satisfaction 
of  the  district  director  or  the  director  of 
the  Internal  Revenue  Service  Center  that 
the  person  otherwise  liable  for  such 
penalty  fulfilled  the  requirements  of  this 
paragraph.  A  payor  will  remain  liable 
for  any  applicable  penalties  under 
section  8676(b)  for  years  prior  to  1988. 

Par.  4.  Section  35a.9999-2  is  amended 
by  adding  a  new  sentence  at  the  end  of 
A-18  to  read  as  follows: 

S  35&9999-2    QiMStions  and  answers 
concaming  dus  dHigsne*  and  issuss  In 
coraMction  with  backup  withholding. 

•  •        •        *        * 

A-ia  *  *  *  See  A-56,  A-57.  A-58  and 
A-59  of  S  35a.9999-3  for  the  actions  that 
a  payor  must  take  to  exercise  due 
diligence  after  December  31, 1987,  for  an 
account  with  respect  to  which  the  payor 
received  an  awaiting-TIN  certification 
to  avoid  a  penalty  under  section  6676  (b) 
for  filing  an  information  retiun  with  a 
missing  taxpayer  identification  number. 
Payors  will  remain  liable  for  any 
applicable  penalties  under  section  6676 
for  years  prior  to  1988. 

•  •        *        •        * 

Par.  5.  Section  35a.9999-3  is  amended 
by  adding  a  new  heading  before  A-51, 
by  revising  Q/A-51,  by  renumbering  Q/ 
A-52  as  Q/A-104,  and  by  adding  new 
Q/A-52  through  Q/A-103  immediately 
after  Q/A-51  to  read  as  follows: 


S  35«.999»-3    Qusstions  and  answers 
concwning  backup  wittihoMing. 


Due  Diligence  Defined  for  Accounts 
Opened  and  Instruments  Acquired  After 
December  31, 1983 

Before  Notification  of  an  Incorrect  TIN 

Q-51.  In  order  for  a  payor  of  a 
reportable  interest  or  dividend  payment 
(other  than  in  a  window  transaction)  to 
be  considered  to4iave  exercised  due 
diligence  in  furnishing  the  correct 
taxpayer  identification  number  of  a 
payee  with  respect  to  an  account 
opened  or  an  instrument  acquired  after 
December  31, 1983,  what  actions  must 
the  payor  take? 

A-51.  In  general,  the  payor  of  an 
account  or  instrument  that  is  not  a  pre- 
1984  account  (see  A-34  of  9  35a.9999-l 
and  A-20  of  35a.9999-3)  nor  a  window 
transaction  (as  defined  in  A-42  of 
§  35a.9999-l  and  A-9  of  9  35a.9999-2) 
must  use  a  taxpayer  identification 
number  provided  by  the  payee  under 
penalties  of  perjury  on  information 
returns  filed  with  the  Internal  Revenue 
Service  to  satisfy  the  due  diligence 
requirement.  Therefore,  if,  after  1983,  a 
payor  permits  a  payee  to  open  an 
acocunt  without  obtaining  the  payee's 
taxpayer  identification  number  under 
penalties  of  perjury  and  files  an 
information  retiim  with  the  Internal 
Revenue  Service  with  a  missing  or  an 
incorrect  taxpayer  identification 
number,  the  payor  will  be  liable  for  the 
$50  penalty.  Once  notified  by  the 
Internal  Revenue  Service  (or  a  broker) 
that  a  number  is  incorrect,  a  payor  is 
liable  for  the  penalty  for  all  prior  years 
in  which  an  information  return  was  filed 
with  that  particular  incorrect  number  if 
the  payor  has  not  exercised  due 
diligence  with  respect  to  such  years.  See 
A-56  through  A-70  of  this  section  for  the 
exceptions  to  due  diligence.  A  pre- 
existing certified  taxpayer  identification 
number  does  not  constitute  an  exercise 
of  due  diligence  after  the  Internal 
Revenue  Service  or  a  broker  notifies  the 
payor  that  the  number  is  incorrect  if  the 
Internal  Revenue  Service  or  a  broker 
notifies  the  payor  on  or  after  January  1, 
1968,  unless  the  payor  undertakes  the 
actions  specified  in  A-88  of  this  section. 

Q-52.  Is  a  payor  as  described  in  A-51 
liable  for  the  penalty  if  the  payor    • 
obtained  a  certified  taxpayer 
identification  number  from  a  payee  but 
inadvertently  processed  the  name  or 
number  incorrectly  on  the  information 
return? 

A-52.  Yes.  The  payor  is  liable  for  the 
penalty  unless  the  payor  exercised  that 
degree  of  care  in  processing  the 
taxpayer  identification  number  and 


name  and  in  furnishing  it  on  the 
information  return  that  a  reasonably 
prudent  payor  wotild  use  in  the  course 
of  the  payor's  business  in  handling 
account  information,  such  as  account 
numbers  and  account  balances. 

Payors  and  Trustees  of  Certain  Grantor 
Trusts 

Q-53.  Is  a  payor  of  reportable  interest 
or  dividend  payments  to  a  grantor  trust 
that  was  established  on  or  after  January 
1, 1984,  and  which  has  ten  or  fewer 
grantors,  liable  for  the  penalty  under 
section  6676  (b)  for  filing  an  information 
return  with  a  missing  taxpayer 
identification  number  if  the  trustee 
could  not  provide  a  certified  taxpayer 
identification  number  to  the  payor  at  the 
time  the  account  was  opened  because 
each  grantor  had  not  fimiished  the 
trustee  with  a  certified  taxpayer 
identification  number  under  penalties  of 
perjury  as  provided  under  A-20  of 
9  35a.9999-2? 

A-53.  A  payor  of  a  post-1983  grantor 
trust  which  has  ten  or  fewer  grantors  is 
liable  for  the  penalty  under  section  6676 
(b)  for  filing  an  information  return  with 
a  missing  taxpayer  identification 
niunber  unless  the  payor  has  exercised 
due  diligence  or  comes  within  one  of  the 
exceptions  to  due  diligence  in  this 
section.  In  general,  a  payor  of  a  post- 
1983  grantor  trust  exercises  due 
diligence  by  obtaining  a  certified 
taxpayer  identification  number  from  the 
payee  (trust)  as  described  in  A-4  of 
9  35a.9999-l  and  A-51  of  this  section. 

Q-54.  Under  what  circumstances  is  a 
grantor  trust  liable  for  a  penalty  under 
section  6676  (b)  for  filing  an  information 
return  with  a  missing  or  an  incorrect 
taxpayer  identification  number? 

A-54.  Only  a  grantor  trust  with  10  or 
more  grantors  is  a  payor  and  may  be 
liable  for  a  penalty  under  section  6676 
(b)  unless  the  trust  has  exercised  due 
diligence  as  described  in  A-51  of  this 
section  or  comes  within  an  exception  to 
the  due  diligence  requirements. 

Special  Rules  Under  Q/A  28  of 
§35a.9999-3 

Q-55.  Is  a  payor  who  obtains  a 
taxpayer  identification  number  pursuant 
to  the  special  nde  under  A-28  of  this 
section,  relating  to  readily  tradable 
instnmients.  liable  for  the  penalty  under 
section  6676  (b)  for  those  years  in  which 
the  payor  filed  an  information  return 
with  an  incorrect  taxpayer  identification 
number  if  the  payor  did  not  obtain  a 
certified  taxpayer  identification  number 
kovci  the  payee  within  the  30-day  grace 
period  provided  in  A-28  of  this  section? 

A-55.  Yes.  A  payor  of  a  post-1983 
account  is  liable  for  the  penalty  under 


section  6676  (b)  for  filing  an  information 
return  with  an  incorrect  taxpayer 
identification  number  unless  the  payor 
has  exercised  due  diligence.  In  general, 
a  payor  of  a  post-1983  account  exercises 
due  diligence  by  obtaining  a  certified 
taxpayer  identification  number  from  the 
payee  as  described  in  A-4  of  9  35a.9999- 
1  and  A-51  of  this  section.  Thus,  the 
payor  described  in  Q-55  will  be  liable 
for  the  penalty  for  filing  an  information 
return  with  an  incorrect  taxpayer 
identification  number  if  the  payee  did 
not  provide  the  required  certification  to 
the  payor  within  the  30-day  period 
whether  or  not  the  payor  backup 
withholds  on  the  account.  The  rule 
described  in  this  answer  is  effective 
with  respect  to  information  returns  filed 
for  the  1988  and  subsequent  calendar 
years. 

Exceptions  to  Due  Diligence 

(1)  Awaiting-TIN  Certification 

Q-56.  In  general,  what  actions  must  a 
payor  who  receives  an  awaiting-TIN 
certification  prior  to  January  1, 1988  (a 
"pre-1988  awaiting-TIN  certification"), 
take  to  be  considered  to  have  exercised 
due  diligence? 

A-56.  In  general,  a  payor  with  respect 
to  an  account  or  instrument  that  is  not  a 
pre-1984  account  instrument  or 
relationship  nor  a  window  transaction 
will  be  considered  to  have  exercised 
due  diligence  if  the  payee  has  complied 
with  the  requirements  of  A-18  of 
9  35a.9999-2  (exception  for  a  payee  who 
is  waiting  for  receipt  of  a  taxpayer 
identification  number)  prior  to  January 
1, 1988,  provided  that  the  payor  imposes 
backup  withholding  if  the  payee  fails  to 
provide  a  taxpayer  identification 
number  in  the  maimer  and  within  the 
period  required  by  A-18  of  9  35a.9999-2. 
This  provision  applies  only  with  respect 
to  information  returns  filed  for  calendar 
years  before  1988. 

Q-57.  Is  a  payor  who  receives  an 
awaiting-TIN  certification  before 
January  1, 1988,  hable  for  the  penalty 
under  section  6676  (b)  for  filing  an 
information  return  with  a  missing 
taxpayer  identification  number  for  the 
1988  or  a  later  calendar  year? 

A-57.  A  payor  who  receives  a  pre- 
1988  awaiting-TIN  certification  for  an 
account  of  a  payee  and  files  an 
information  return  with  a  missing 
taxpayer  identification  number  for  the 
1988  or  a  later  calendar  year  with 
respect  to  that  account  will  be  subject  to 
the  penalty  under  section  6676  (b)  unless 
the  payor  continues  to  exercise  due 
diligence  by  undertaking  additional 
actions  described  in  A-58  below  to 
solicit  the  payee's  taxpayer 
identification  number. 


Q-58.  What  actions  must  a  payor  with 
a  pre-1988  awaiting-TIN  certification 
take  in  order  to  exercise  due  diligence 
after  December  31, 1987,  so  that  the 
payor  will  not  be  subject  to  a  $50 
penalty  for  filing  an  information  return 
with  a  missing  taxpayer  identification 
number  for  a  calendar  year  after  1987? 

A-58.  A  payor  with  a  pre-1988 
awaiting-TIN  certification  may  exercise 
due  diligence  after  December  31, 1987. 
by:  (1)  Continuing  to  backup  withhold 
on  the  account,  instrument,  or 
relationship  until  a  certified  taxpayer 
identification  number  is  received,  (2) 
sending  a  mailing  before  December  31  of 
each  year  after  1987,  requesting  the 
certified  taxpayer  identification  number 
from  a  payee  who  has  not  by  that  time 
provided  a  certified  TIN,  and  (3) 
including  a  Form  W-9  or  acceptable 
substitute  form  in  the  mailing  for  the 
payee  to  provide  his  certified  taxpayer 
identification  number.  The  payor  must 
include  a  reply  envelope  (self- 
addressed)  in  the  mailing.  The  envelope 
sent  to  the  payee  must  contain  the 
following  statement  in  a  bold  and 
conspicuous  manner  "Important  Tax 
Document  Enclosed."  The  payor  may 
include  other  information  in  the  mailing. 
The  payor  must  continue  to  backup 
withhold  and  send  the  mailing  each  year 
until  the  payor  receives  a  certified 
taxpayer  identification  number  fi-om  the 
payee  or  until  the  account  is  closed. 

Q-59.  What  actions  must  a  payor  take 
in  order  to  exercise  due  diligence  on  an 
account,  instrument  or  relationship  for 
which  the  payor  receives  an  awaiting- 
TIN  certification  after  December  31, 
1987  (a  "post-1987  awaiting-TIN 
certification")? 

A-59.  In  order  to  exercise  due 
diligence  a  payor  who  receives  a  post- 
1987  awaiting-TIN  certification  from  a 
payee  must:  (1)  Obtain  a  certified 
taxpayer  identification  number  from  the 
payee  within  60  days  after  the  date  that 
the  payor  receives  the  awaiting-TIN 
certification,  and  (2)  backup  withhold  on 
any  withdrawals  made  after  the  close  of 
7  business  days  after  the  date  the 
awaiting-TIN  certification  is  received 
and  before  the  earlier  of  (i)  the  date  that 
the  payor  receives  a  certified  taxpayer 
identification  number  from  the  payee, 
(ii)  the  date  the  account  is  closed,  or  (iii) 
the  date  backup  withholding  commences 
on  all  reportable  payments  made  to  the 
account,  instrument,  or  relationship.  For 
purposes  of  subsection  (ii)  in  this  A-59, 
a  payor  is  also  required  to  backup 
withhold  on  any  reportable  payment 
made  at  the  time  the  account  or 
relationship  is  closed.  For  purposes  of 
subsection  (2)  in  this  A-59,  all  cash 
withdrawals  in  an  amount  up  to  the 
reportable  payments  made  fi^m  the  day 


after  the  date  of  receipt  of  the  awaiting- 
TIN  certification  to  the  date  of 
withdrawal  are  treated  as  reportable 
payments.  Thus,  a  payor  who  receives  a 
post-1987  awaiting-TIN  certification 
from  a  payee  who  does  not  provide  the 
payor  with  a  certified  taxpayer 
identification  number  within  the  60  days 
described  in  A-18  of  9  35a.9999-2  is 
liable  for  the  penalty  if  reportable 
payments  are  paid  to  the  account  after 
the  60  days  and  the  payor  files  an 
information  return  with  respect  to  the 
account  with  a  missing  taxpayer 
identification  number.  The  payor  is 
liable  for  the  penalty  whether  or  not  the 
payor  backup  withholds  on  the 
reportable  payments  made  after  the  60- 
day  period. 

(?)  Instruments  Acquired  From  a  Broker 

Q-60.  Under  what  circumstances  will 
a  payor  whose  readily  tradable 
instrument  was  acquired  by  a  payee 
through  a  broker  be  considered  to  have 
exercised  due  diligence? 

A-60.  Generally,  a  payor  will  be 
considered  to  have  exercised  due 
diligence  with  respect  to  a  readily 
tradable  instrument  that  was  acquired 
by  the  payee  through  a  post-1983 
brokerage  account  as  described  in  A-41 
of  9  35a.9999-l  if  the  payor  uses  a 
taxpayer  identification  number 
furnished  by  a  broker.  In  addition,  to 
exercise  due  diligence  a  payor  must  use 
the  same  care  in  processing  the 
taxpayer  identification  number  and 
name  provided  by  the  broker  that  a 
reasonably  prudent  payor  would  use  in 
the  course  of  the  payor's  business  in 
handling  account  information,  such  as 
account  numbers  and  account  balances. 
A  taxpayer  identification  number 
acquired  from  a  broker  as  described  in 
this  A-60  will  not  constitute  an  exercise 
of  due  diligence  after  the  Internal 
Revenue  Service  or  a  broker  notifies  the 
payor  that  the  number  is  incorrect 
unless  the  payor  undertakes  the  actions 
specified  in  A-88  of  this  section. 

Q-81.  Is  the  payor  in  A-60  liable  for 
the  penalty  if  the  payor  obtained  the 
taxpayer  identification  number  and 
name  from  a  broker  but  inadvertently 
processed  the  number  or  name 
incorrectiy  and  thus  put  an  incorrect 
number  on  the  information  return? 

A-61.  Yes.  The  payor  is  liable  for  the 
penalty  unless  the  payor  exercised  that 
degree  of  care  in  processing  the  certified 
taxpayer  identification  number  and 
name  and  in  furnishing  it  on  the 
information  return  that  a  reasonably 
prudent  payor  would  use  in  the  course 
of  the  payor's  business  in  handling 
account  information,  such  as  account 
numbers  and  account  balances. 
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0-82.  What  actions  must  a  payor  who 
was  notified  by  a  broker  that  a  payee 
failed  to  certify  or  furnish  a  taxpayer 
identification  number  take  to  be 
considered  to  have  exercised  due 
diligence? 

A-62.  A  payor  who  is  notified  by  a 
broker  that  a  payee  failed  to  certify  or 
furnish  a  taxpayer  identification  number 
to  the  broker  will  be  considered  to  have 
exercised  due  diligence  if  the  payor  (1) 
Imposes  backup  withholding  if  the 
payee  did  not  certify  his  taxpayer 
identification  number  to  the  payor.  (2) 
provides  notice  to  the  payee  as  provided 
in  A-39  of  §  35a.9999-l  and  A-18  of 
§  35a.9999-2,  and  (3)  encloses  a  postage- 
paid  reply  envelope  (self-addressed)  in 
the  mailing  of  the  notice.  A  payor 
described  in  this  A-62  will  be  liable  for 
the  penalty  under  section  6676(b)  for 
filing  an  information  return  with  a 
missing  taxpayer  identification  number 
for  the  1988  or  subsequent  calendar 
years  unless  the  payor  complies  with  the 
procedures  described  in  this  A-62  in 
each  such  calendar  year  until  the  payor 
receives  a  certified  taxpayer 
identification  number  form  the  payee  or 
until  the  account  is  closed.  For  years 
prior  to  1986,  no  penalty  will  be 
imposed  on  a  payor  who  has  complied 
%vith  the  requirements  in  this  A-62  in  the 
year  the  payor  was  notified  by  a  broker. 

A  payor  as  described  in  this  A-62 
who  receives  a  noncertified  taxpayer 
identification  number  from  a  broker  may 
be  liable  for  the  penalty  under  section 
6876(b)  for  the  1988  or  subsequent 
calendar  years  with  respect  to  which  the 
number  provided  by  a  payor  on  an 
information  return  filed  with  the  Internal 
Revenue  Service  is  determined  to  be 
incorrect  unless  the  payor  complies  with 
the  procedures  described  in  this  A-62  in 
each  such  calendar  year  until  the  payor 
receives  a  certified  taxpayer 
identification  number  from  the  payee, 
the  account  is  closed,  or  the  payor 
undertakes  the  actions  described  in  A- 
88  of  this  section  after  being  notified  of 

the  incorrect  taxpayer  identification 

number. 


(3)  Instruments  Transferred  Without  the 
Assistance  of  a  Broker 

Q-63.  With  respect  to  an  instrument 
transferred  without  the  assistance  of  a 
broker,  is  a  payor  liable  for  the  penalty 
under  section  6676(b)  if  the  payor 
records  on  its  books  a  transfer  of  a 
readily  tradable  instrument  in  a 
transaction  in  which  the  payor  was  not 
a  party? 

A-63.  Generally,  a  payor  as  described 
in  Q-63  will  be  considered  to  have 
exercised  due  diligence  with  respect  to  a 


readily  tradable  instrument  that  is  not 
part  of  a  pre-1984  account  with  the 
payor  if  the  payor  records  on  its  books  a 
transfer  in  which  the  payor  was  not  a 
party.  This  exception  applies  until  the 
calendar  year  in  which  the  payor 
receives  a  certified  taxpayer 
identification  number  from  the  payee. 

Q-64.  Is  the  payor  described  in  A-63 
required  to  solicit  the  taxpayer 
identification  number  of  a  payee  of  an 
account  with  a  missing  TIN  in  order  to 
be  considered  as  having  exercised  due 
diligence  in  a  subsequent  calendar  year? 

A-64.  There  is  no  requirement  on  the 
payor  to  solicit  the  taxpayer 
identification  number  in  order  to  be 
considered  to  have  exercised  due 
diligence  in  a  subsequent  calendar  year 
under  the  rule  set  forth  in  A-63. 

Q-65.  Is  a  payor  as  described  in  Q-63 
considered  to  have  exercised  due 
diligence  if  the  payee  provides  a 
taxpayer  identification  number  to  the 
payor  (whether  or  not  certified),  the 
payor  uses  that  number  on  the 
information  return  filed  for  the  payee, 
and  the  number  is  later  detemined  to  be 
incorrect? 

A-65.  A  payor  as  described  in  Q-63 
who  records  on  its  books  a  transfer  in 
which  it  was  not  a  party  is  considered  to 
have  exercised  due  diligence  under  the 
rule  set  forth  in  A-63  where  the  transfer 
is  accompanied  with  a  taxpayer 
identification  number  provided  that  the 
payor  uses  the  same  care  in  processing 
the  taxpayer  identification  number    • 
provided  by  a  payee  that  a  reasonably 
prudent  payor  would  use  in  the  course 
of  the  payor's  business  in  handling 
account  informaticm.  such  as  account 
numbers  and  account  balances.  Thus,  a 
payor  will  not  be  liable  for  the  penalty  if 
the  payor  uses  the  taxpayer 
identification  number  provided  by  the 
payee  on  information  returns  that  it 
files,  even  if  the  taxpayer  identification 
number  provided  by  the  payee  is  later 
determined  to  be  incorrect.  However,  a 
payor  will  not  be  considered  as  having 
exercised  due  diligence  under  A-63  after 
the  Internal  Revenue  Service  or  a  broker 
notifies  the  payor  that  the  number  is 
incorrect  unless  the  payor  undertakes 
the  actions  described  in  A-88  of  this 
section. 

(4)  Window  Transactions 

Q-66.  What  action  must  a  payor  of  a 
post-1983  window  transaction  (as 
defined  in  A-42  and  A-42B  of 
§  35a.9999-l  and  A-9  of  §  35a.9999-2) 
take  to  be  considered  as  having 
exercised  due  diligence? 

A-66.  A  payor  of  a  post-1983  window 
transaction  shall  be  considered  to  have 
exercised  due  diligence  only  if  the  payor 


uses  the  taxpayer  identification  number 
provided  by  the  payee  on  information 
returns  filed  with  the  Internal  Revenue 
Service.  If  no  number  is  provided,  the 
payor  will  not  be  considered  to  have 
exercised  due  diligence. 

(5J  Undue  hardship 

Q-67.  Is  a  payor  liable  for  a  penalty 
under  section  6676(b)  with  respect  to  a 
post-1983  account  or  instrument  if  the 
payor  could  have  met  the  due  diligence 
requirements  but  for  the  fact  that  the 
payor  incurred  an  undue  hardship? 

A-67.  A  payor  of  a  po8t-1983  account 
or  instrument  is  not  liable  for  a  penalty 
under  section  6676(b)  for  filing  an 
information  return  with  a  missing  or  an 
incorrect  taxpayer  identification  number 
if  the  Internal  Revenue  Service 
determines  that  the  payor  could  have 
satisfied  the  due  diligence  requirements 
but  for  the  fact  that  the  payor  incurred 
an  undue  hardship.  An  undue  hardship 
is  an  extraordinary  or  unexpected  event 
such  as  the  destruction  of  records  or 
place  of  business  of  the  payor  by  fire  or 
other  casualty  (or  the  place  of  business 
of  the  payor's  agent  who  under  a  pre- 
existing written  contract  had  agreed  to 
fulfill  the  payor's  due  diligence 
obligations  under  section  6676(b)  with 
respect  to  the  account  subject  to  the 
penalty  and  there  was  no  means  for  the 
obligations  to  be  performed  by  another 
agent  or  the  payor).  Undue  hardship  will 
also  be  found  to  exist  if  the  payor  could 
have  met  the  due  diligence  requirements 
only  by  incurring  an  extraordinary  cost. 

Q-68.  How  does  a  payor  obtain  a 
determination  from  the  Internal  Revenue 
Service  that  the  payor  has  met  the 
undue  hardship  exception  to  the  penalty 
under  section  6676(b)  for  the  year  with 
respect  to  which  the  payor  is  subject  to 
the  penalty? 

A-68.  A  determination  of  undue 
hardship  may  be  established  only  by 
submitting  a  written  statement  to  the 
Internal  Revenue  Service  signed  under 
penalties  of  perjury  that  sets  forth  all  the 
facts  and  circumstances  that  make  an 
affirmative  showing  that  the  payor  could 
have  satisfied  the  due  diligence 
requirements  but  for  the  occurmece  of 
an  undue  hardship.  Thus,  the  statement 
must  describe  the  undue  hardship  and 
make  an  affirmative  showing  that  the 
payor  either  was  in  the  process  of 
exercising  or  stood  ready  to  exercise 
due  diligence  when  the  undue  hardship 
occurred.  A  payor  may  request  an  undue 
hardship  determination  from  the  district 
director  or  the  director  of  the  Internal 
Revenue  Service  Center  where  the  payor 
is  required  to  remit  the  penalty  under 
section  6676(b). 


(6J  Error  in  Ageacy  Records 

Q-dS.  Is  a  payor  liable  for  the  penalty 
under  section  6676(b}  if  the  taxpayer 
identiQcadon  munnber  is  incorrect  as  a 
result  of  an  Intrinsic  error  in  the  number 
records  of  the  Social  Security 
Administration  or  Internal  Revenue 
Service? 

A-d9.  Generally,  a  payor  will  not  be 
liable  for  a  penalty  under  aection 
6676(b)  if  a  taxpayer  identificatioB 
number  is  determined  to  be  incorrect  as 
a  result  of  an  intrinsic  error  in  the 
records  of  the  Social  Security 
Administration  or  d»e  Internal  Revenue 
Service  (for  instance,  because  the 
records  of  such  agencies  in  the  normal 
course  of  business  should  be,  but  are 
not,  up-to-date  at  the  time  the  Internal 
Revenue  service  makes  a  determination 
that  a  taxpayer  identification  number  is 
incorrect).  Tlie  records  of  the  Social 
Security  Administration  or  the  Internal 
Revenue  Service  will  not  be  treated  as 
in  error  if  the  records  contain  the  name 
and  taxpayer  identification  number  of  a 
person  (or  business)  who  subsequently 
changes  his  or  her  name  (or  business 
namej  and  does  not  communicate  the 
change  of  name  to  the  Social  Security 
Administration  or  the  Internal  Revenue 
Service  be&ue  the  Internal  Revenue 
Service  determines  diat  the  taxpayer 
identification  number  is  incotrect.  The 
burden  of  proof  will  be  on  the  payor  to 
substantiate  that  the  reocrds  (k  the 
Social  Security  Administration  or  the 
Internal  Revenue  Sovice  are  in  error.  A 
photocopy  of  the  payee's  social  security 
card  or  the  document  provided  by  the 
Internal  Revenue  Service  issuing  ^ 
payee's  employer  identification  number 
(that  contains  identical  information  to 
that  on  the  information  return  with 
respect  to  which  the  penalty  may  be 
imposed)  will  be  sufficient  proof  to 
come  within  this  exception. 

(7J  Exempt  Recipients 

Q-70.  Is  a  payor  liable  for  the  penalty 
under  section  8B76(b)  if  ^e  payor  files 
an  information  return  with  a  missing  or 
an  incorrect  taxpayer  identification 
number  for  an  exempt  recipient  whom 
the  payor  determined  was  exempt  at  the 
time  of  the  payment  pursuant  to  the 
rules  under  A-29  of  %  35a.S999-l? 

A-7a  A  payor  is  not  liable  for  the 
penalty  under  section  667S(bj  for  filing 
an  inf{Bination  return  with  a  aliasing  or 
an  incorrect  taxpayer  identification 
number  if  the  payee  is  exempt  from 
informaiian  repealing  under  the 
applicable  information  reporting 
provisions  of  the  faitemal  Revenue  Code. 


Circnmrtsnres  WlMie  One  DiligeBce  im 
Not  Shown 

Both  Pre  1984  and  Post-1983  Accounts 
and  Instruments 

Q-71.  Is  a  payor  liable  for  the  penalty 
under  section  as?6(b)  if,  after  the  due 
date  of  an  infonnation  return  (including 
extensions  of  time  for  filing),  die  payor 
files  a  corrected  infonnation  return  that 
contains  the  correct  taxpayer 
identificatian  number? 

A-71.  Yes.  Tlie  payor  is  still  liable  for 
the  penalty  under  section  8678Cb)  for 
filing  an  infonnation  retam  wi^  an 
incorrect  or  a  missing  taxpayer 
identification  nomber.  Hie  payor  is  not 
liaUe  for  the  penalty,  however,  if  the 
payor  files  a  corrected  infonnation 
return  with  the  correct  taxpayer 
identification  number  before  the  due 
date  of  the  return  with  regard  to 
extensions. 

Q-72.  Is  a  payor  liable  for  Ae  penalty 
under  section  6676(b]  if  the  payor  has 
been  assessed  (or  has  self-asseesed)  a 
$5  penalty  under  section  6723(a)  for  the 
failure  to  put  correct  infonnation  (which 
may  include  an  incorrect  taxpayer 
identification  number)  on  an  information 
return? 

A-72.  Yes.  The  payor  is  liable  for  the 
penalty  tmder  section  6e76(b)  if  the 
payor  files  an  information  return  with  a 
missing  or  an  incorrect  taxpayer 
identification  number  without  exercising 
due  diligence,  cooiing  within  one  of  the 
exceptions  to  due  diiigoice,  or  coming 
within  the  rule  described  in  A-fi6  of  this 
section,  whether  or  not  the  payor  is 
liable  for  or  has  been  asaesaed  the 
penalty  under  section  8723(a)  with 
respect  to  the  information  return.  To  the 
extent  that  a  penalty  under  sections 
6723(a)  and  6B76(b)  is  assessed  widi 
respect  to  the  same  information  return, 
the  payor  shottki  file  for  a  refund  of  the 
penalty  under  section  6723(a).  Thus, 
with  respect  to  the  failure  to  include  the 
correct  taxpayer  identification  number 
(a  misBrng  or  an  incorrect  taxpayer 
identification  number)  on  an  infcHmation 
return,  the  provisions  under  section 
G67ie(b)  shall  apply  and  not  the 
provisions  under  section  8723(a).  If  the 
penalty  fim-  the  intentional  failure  to 
include  the  correct  taxpayer 
identification  nnmher  on  an  information 
return  under  sectian  6723(b)  is  assessed, 
no  penalty  shall  be  assessed  under 
sectian  8676(b). 

Q-73.  Is  a  payor  who  is  not  exercising 
due  diligence  liable  for  die  penalty 
undo-  section  667e(b)  if  the  taxpayer 
identification  number  is  determined  to 
be  incorrect  because  the  payor  (or  his 
agent)  improperly  prepared  or  formatted 
the  information  return? 


A-73.  Yes.  A  payor  who  is  not 

satisfying  all  the  due  diHgenoe 
requirements  for  the  account  in  question 
is  liable  for  a  penalty  under  section 
e676(b)  if  the  taxpayer  identification 
number  is  determined  to  be  missing  or 
incorrect  due  to  a  human,  clerical,  or 
processing  error  on  the  part  of  the  payor 
(or  the  payor's  agent)  in  preparing  or 
formatting  the  information  return.  In 
general,  a  payor  (or  his  agent]  will  not 
be  considered  to  have  erroneously 
prepared  or  formatted  an  mformation 
return  if  the  payor  (or  his  agent)  has 
complied  with  all  pertinent  income  tax 
regulations,  revenue  rulings,  and 
procedures  in  effect  with  respect  to 
information  returns. 

Revised  Due  Diligence  Standards  for 
TransactMBs  With  Foreign  Penoos 

Q-74.  What  actions  must  a  payor  or 
broker  of  a  pre-1964  account  or 
instrument  take  to  establish  due 
diligence  with  respect  to  the  penalty 
under  section  6e7e(b)  for  filing  an 
infonnation  return  with  a  missing 
taxpayer  identification  number  for  the 
1984  and  subsequent  calendar  years  if 
payment  on  the  account  would  not  have 
been  a  reportable  payment  under 
section  6045  or  6049  but  for  the  fact  that 
the  foreign  person  failed  to  provide  the 
prescribed  penalty  of  perjury  statement 
under  5  1.6045-l(g)(l)  or  under  1 1.6049- 
5(b)(2)  (iv]  of  the  Income  Tax 
Regulations? 

A-74.  TTie  payor  or  broker  will  be 
considered  to  have  exercised  due 
diligence  on  the  account,  if — 

(1)  The  payor  or  broker  sent  the 
separate  and  nonseparate  annual 
mailings  to  the  payee  as  described  in  A- 
5  and  A-6  and  in  the  related  questions 
and  answers  on  due  diligence  in 

§  35a.9999-l  and  imposed  backup 
withholding  on  the  account  beginning  on 
January  1, 1984  (or.  alternatively, 
imposed  backup  withholding  under  A- 
18  of  {  35a.9999-2  on  payments  made  on 
or  after  January  18, 1984),  until  the 
taxpayer  identification  number  is 
received  from  the  payee,  or 

(2)  The  payor  or  broker  sent  a 
separate  mailing  as  described  in  A-52  or 
A-55  of  i  35a.999»-l  to  the  payee 
requesting  the  required  penalty  of 
perjury  statement  (provided  that  the 
payor  or  broker  has  evidence  in  its 
records  that  the  payee  is  a  foreign 
person  and  provided  that  the  payor  or 
broker  has  no  actual  knowledge  that 
such  evidence  is  false),  commenced 
backup  withholding  on  payments  made 
on  or  after  July  1. 1964.  and  sends  a 
nonseparate  mailing  by  December  31  of 
the  1987  calendar  year  and  each 
calendar  year  thereafter  xmtil  the 
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required  penalty  of  perjury  statement  is 
received  from  the  payee,  or 

(3)  The  payor  or  broker  sent  a  mailing 
as  described  in  A-52  or  A-55  of 
§  35a.9999-l  to  the  payee  requesting  the 
required  penalty  of  perjury  statement 
(provided  that  the  payor  or  broker  has 
evidence  in  its  records  that  the  payee  is 
a  foreign  person  and  has  no  actual 
knowledge  that  such  evidence  is  false], 
imposed  backup  withholding  on 
payments  made  on  or  after  January  1, 
1985,  and  sent  an  additional  mailing  as 
described  in  A-3  of  |  35a  9999-4  during 
the  1984  and  1987  calendar  years  and 
each  calendar  year  thereafter,  until  the 
payor  or  broker  receives  the  required 
penalty  of  perjury  statement. 

Q-75.  What  actions  must  a  payor  or 
broker  of  a  post-1983  account  or 
instrument  take  to  establish  due 
diligence  with  respect  to  the  penalty 
under  section  6676(b)  for  filing  an 
information  return  with  a  missing 
taxpayer  identification  number  for  the 
1984  and  subsequent  calendar  years 
when  payment  on  the  account  would  not 
have  been  a  reportable  payment  under 
Code  section  6045  or  6049  but  for  the 
fact  that  the  foreign  person  failed  to 
provide  any  prescribed  penalty  of 
perjury  statement  under  §  1.6045-l(g)(l) 
or  under  §  1.6049-5(b)(2)(iv)  of  the 
Income  Tax  Regulations? 

A-75.  Generally,  payor  or  broker  will 
be  treated  as  having  satisfied  the  due 
diligence  requirements  with  respect  to 
post-1983  account  or  instrument  if  at  the 
time  the  account  or  instrument  was 
opened  or  acquired  the  payor  or  broker 
obtained  a  certified  taxpayer 
identification  number  from  the  payee 
and  used  that  number  on  the 
information  return  that  was  filed  for  the 
particular  calendar  year  that  is  subject 
to  the  penalty.  See  A-51  of  this  section 
for  the  due  diligence  requirements  for 
payors  of  accounts  or  instruments  that 
are  not  pre-1984  accounts  or 
instruments. 

Q-76.  What  actions  must  a  payor  or 
broker  take  to  exercise  due  diligence 
with  respect  to  an  account  for  which  a 
Form  W-8  is  no  longer  in  effect  so  that 
the  payor  or  broker  is  not  liable  for  the 
penalty  for  filing  an  information  retiun 
with  a  missing  taxpayer  identification 
number? 

A-76.  A  payor  or  broker  of  a  pre-1984 
or  a  post-1983  account  or  instrument 
that  becomes  subject  to  information 
rejKJrting  because  of  Form  W-8  is  no 
longer  in  effect  may  exercise  due 
diligence  with  respect  to  such  account 
by  (1)  sending  a  separate  mailing  to  the 
payee  before  January  1  of  the  first 
calendar  year  that  a  Form  W-8  is  no 
longer  in  effect  (and  during  which  a 
Form  W-9  or  its  acceptable  substitute 


has  not  been  received)  and  before 
December  31  of  each  such  calendar  year 
thereafter  requesting  the  required 
penalty  of  perjury  statement  (Form  W- 
8),  and  (2)  imposing  backup  withholding 
on  reportable  payments  made  on  the 
account  during  a  year  that  a  Form  W-8 
is  not  in  effect  (and  during  which  a  Form 
W-9  or  its  acceptable  substitute  has  not 
been  received).  (For  Forms  W-8  that 
expired  in  the  1986  calendar  year,  the 
payor  may  make  one  separate  mailing 
that  will  satisfy  the  mailing  requirement 
for  both  the  1986  and  1987  calendar 
years.  This  separate  mailing  must  be 
made  on  or  before  June  30. 1988.)  The 
mailing  must  be  by  first-class  mail,  or 
airmail  if  sent  to  a  foreign  address,  and 
must  contain  the  Form  W-8  and  a  notice 
describing  the  Form  W-8  and  advising 
the  payee  that  backup  withholding  may 
commence  (or  has  commenced)  because 
the  form  is  not  provided.  The  payor  must 
also  include  a  reply  envelope  (self- 
addressed)  in  the  mailing.  The  rules  of 
A-18  and  A-19  shall  apply  to  this  rule 
provided  in  this  A-76. 

Clarification  of  the  Due  Diligence 
Standard  Prior  to  Being  Notified  by  the 
Internal  Revenue  Service  That  a  Number 
is  Incorrect 

Pre-1984  Accounts  and  Instruments 

Q-77.  What  action  must  a  payor  of 
reportable  interest  or  dividends  on  a 
pre-1984  account  or  instrument  take  to 
exercise  due  diligence  so  that  the  payor 
is  not  liable  for  the  penalty  under 
section  6676(b)  for  filing  an  information 
return  with  an  incorrect  taxpayer 
identification  number? 

A-77.  A  payor  of  reportable  interest 
or  dividends  on  a  pre-1984  account  or 
instrument  will  be  considered  to  have 
exercised  due  diligence  in  furnishing  a 
taxpayer  identification  number  with 
respect  to  a  particular  calendar  year  if 
in  such  year  the  payor  (1)  has  made  the 
prescribed  yearly  mailings  as  described 
in  A-5  and  A-6  and  in  the  related 
questions  and  answers  on  due  diligence 
in  §  35a.9999-l  with  respect  to  such 
account  or  instrument,  or  (2)  obtained  a 
certified  taxpayer  identification  number 
from  the  payee.  In  addition,  to  be 
considered  to  have  exercised  due 
diligence  the  payor  must  have  used  the 
same  care  in  processing  the  taxpayer 
identification  number  provided  by  the 
payee  and  in  furnishing  that  taxpayer 
identification  number  on  the  information 
return  that  is  filed  for  the  year  that  a 
reasonably  prudent  payor  would  use  in 
the  course  of  the  payor's  business  in ' 
handling  account  information,  such  as 
account  ntmibers  and  account  balances. 
However,  see  A-56  of  S  35a.9999-l  for 
the  circumstances  under  which  the 


penalty  will  not  be  imposed  through 
administrative  discretion  with  respect  to 
information  returns  filed  for  the  1988  or 
subsequent  calendar  years. 

Q-78.  Will  a  payor  who  filed  an 
information  return  with  an  incorrect 
taxpayer  identification  number  be 
considered  to  have  exercised  due 
diligence  for  a  particular  calendar  year 
with  respect  to  a  pre-1984  account  or 
instrument  for  which  the  payor  did  not 
have  a  certified  taxpayer  identification 
number  if,  in  such  calendar  year,  the 
payor  undertook  a  mailing  as  described 
in  A-5  and  A-6  and  in  the  related 
questions  and  answers  on  due  diligence 
in  S  35a.9999-l  but  failed  to  undertake 
one  or  more  of  the  mailings  required 
under  A-5  or  A-6  of  S  35a.9999-l  in  an 
earlier  year? 

A-78.  No.  The  annual  solicitation  of 
the  correct  taxpayer  identification 
number  for  a  pre-1984  account  or 
instrument  is  a  cumulative  requirement. 
Thus,  if  the  separate  mailing  or  one  of 
the  nonseparate  annual  mailings 
described  under  A-5  or  A-6  of 
S  35a.9999-l.  respectively,  is  not 
undertaken  or  is  undertaken  improperly, 
the  payor  can  never  demonstrate  due 
diligence  for  the  particular  account  or 
instrument  in  question  through 
solicitation  of  the  taxpayer 
identification  number.  TTierefore.  the 
payee  is  liable  for  the  penalty  tmder 
section  6676(b)  with  respect  to  the  year 
in  which  the  payor  failed  to  make  a 
mailing  or  makes  a  mailing  improperly 
and  all  subsequent  years  (regardless  of 
whether  a  mailing  is  made  in  a 
subsequent  year)  in  which  a  return  is 
filed  with  an  incorrect  taxpayer 
identification  number.  See  A-56  of 
S  35a.9999-l  for  the  circumstances  under 
which  the  penalty  will  not  be  imposed 
through  the  administrative  discretion  of 
the  Internal  Revenue  Service  with 
respect  to  information  returns  filed  for 
the  1988  or  subsequent  calendar  years. 

Q-79.  Can  a  payor  of  reportable 
interest  or  dividends  ever  establish  due 
diligence  for  a  pre-1984  account  or 
instrument  if  the  payor  missed  one  of 
the  prescribed  annual  mailings  or  if  one 
of  the  mailings  was  not  undertaken  in 
accordance  with  A-5  and  A-6  and  in 
accordance  with  the  related  questions 
and  answers  on  due  diligence  described 
in  §  35a.9999-l? 

A-79.  The  payor  of  a  pre-1984  account 
or  instrument  who  failed  to  undertake 
one  or  more  of  the  annual  mailings  as 
described  in  A-5  and  A-6  and  in  the 
related  questions  and  answers  on  due 
diligence  described  in  §  35a.9999-l  (or 
imdertook  those  mailings  improperly) 
can  establish  due  diligence  by  obtaining 
a  certified  taxpayer  identification  from 


the  payee  and  using  that  mnnber  on  the 
information  retom.  Doe  diligence  will  be 
considered  as  exercised  be^mring  in  the 
calendar  year  in  whidi  tt«  certified 
number  is  received  and  need  on  the 
information  return  filed  for  that  year. 
Also.  «ee  A-58  of  {  35aJ9999-l  for  die 
circumstances  under  which  the  penalty 
will  not  be  irapoaed  tfvoagh  the 
administrative  discretion  of  the  fntemal 
Revenue  Service. 

Q-Sa  Doei  a  payor  who  subsequently 
obtains  a  certified  taxpayer 
identificatioo  nnmber  or  «  Form  W-a  on 
a  pre-ldM  acooont  or  mstniment  remain 
liable  fior  die  penalty  fior  filing  an 
informatian  return  wilii  an  inooirect  or  a 
missing  taxpayer  identifkation  nrnniier 
in  prior  years  if  tfae  payor  did  not 
exracise  due  diligence  in  such  years  by 
the  prescribed  Baiiings.  bj  obtaiiiiog  a 
certified  taxpayer  identification  number, 
or  by  obtaining  a  Fonn  W-6  signed 
under  penalties  of  perjury? 

A-M).  Yes.  Obtaining  a  certified 
taxpayer  identification  number  on  a  pre- 
1984  account  or  instrument  may  be 
considered  an  exercise  of  due  diltgenoe 
only  for  the  year  in  which  the  certified 
number  is  received  and  subsequent 
calendar  years. 

Q-81.  Does  the  answer  in  A-80 
change  with  respect  to  a  calendar  year  ii 
the  payor  subsequeody  obtains  a 
certified  muober  from  a  payee  that 
matches  the  number  ased  by  die  payor 
on  a  previous  information  return  filed 
for  soch  year? 

A-81.  No.  The  payor  remains  liable 
for  the  penalty  Eor  those  calendar  years 
with  respect  to  which  the  payor  filed  an 
information  return  with  an  incorrect 
taxpayer  identification  nwnber  without 
exercising  due  diligence  in  such  year. 
The  question  of  whether  a  payor  has 
exercised  due  diligence  is  a  year-by- 
year  determination.  Due  diligence  must 
be  exercised  in  the  particular  year  for 
which  the  payor  is  subject  to  die 
penalty. 

Q-82.  Is  a  payor  of  a  pre-19&4  account 
or  instrument  who  obtained  a 
noncertified  taxpayer  identification 
number  from  a  payee  liable  for  the 
penalty  if  the  payor  undertook  all  the 
prescribed  annual  mailings  but 
inadvertently  processed  the  name  or 
taxpayer  identification  number 
incorrectly  on  the  information  return? 

A-82.  Yes-  l^e  payor  is  hable  for  the 
penalty  unless  the  payor  can  show  that 
the  payor  exercised  that  degree  of  care 
in  processing  the  name  and  taxpayer 
identificatitm  number  and  in  furnishing 
it  on  the  information  return  that  a 
reasonably  prudent  payor  would  use  in 
the  course  oif  the  payor's  business  in 
handling  account  information,  such  as 
account  numbers  and  account  balances. 


Q-83.  Is  a  payor  of  a  pre-1984  account 
or  instrument  who  has  a  certified 
taxpayer  identification  number  from  a 
payee  liable  for  the  penalty  if  the  payor 
inadvertently  processed  the  name  or 
taxpayer  identification  number 
incorrecdy  on  the  informatian  retom? 

A-83.  Yes.  The  payor  is  liable  for  tlie 
penalty  unless  the  payor  can  show  that 
the  payor  exercised  that  degree  of  care 
in  processing  the  nan»  and  taxpayer 
identificatioa  number  and  in  furnishing 
it  on  the  information  return  that  a 
reasonably  prudent  payor  would  use  in 
handling  account  information,  such  as 
account  numbers  and  balances. 

Due  OHigeoce  Defined  After  Notification 
by  the  Internal  Revenue  Service  That  a 
Taxpayer  Identification  Number  is 
Inconect 

In  General 

Q-84.  Is  a  payor  of  a  reportable 
interest  or  dividend  payment  liable  for 
the  penalty  under  section  6676(b)  in  1989 
and  subsequent  calendar  years  if  the 
Internal  Revenue  Service  or  a  broker 
notifies  the  payor  on  or  after  January  1, 
1988,  and  before  the  original  due  dale  of 
an  information  return  that  a  payee's 
taxpayer  identification  number  is 
incorrect,  and  the  payor  later  provides 
that  number  on  an  information  return? 

A-84.  Yes.  A  payor  will  be  liable  for 
the  penalty  under  section  667G(b]  for 
providing  an  incorrect  taxpayer 
identification  number  on  an  information 
return  for  the  1986  and  subsequent 
calendar  years  if  the  payor  is  notified  by 
the  Internal  Revenue  Service  on  or  after 
January  1, 1988,  and  before  the  original 
due  date  of  an  information  return  that 
such  number  is  incorrect  unless  the 
payor  is  exercising  due  diligence. 

Pre-1984  Accounts  and  Instruments 

Q-85.  What  actions  must  a  payor  of  a 
pre-1984  account  or  instrument  take  to 
exercise  due  diligence  to  avoid  the 
penalty  under  section  6676(b)  for  filing 
an  information  return  with  an  incorrect 
taxpayer  indetification  number  for  the 
1988  and  subsequent  calendar  years,  if 
the  Internal  Revenue  Service  or  a  broker 
notifies  the  payor,  on  or  after  January  1, 
1988.  and  before  the  original  due  date  of 
such  information  return,  that  the  payee's 
taxpayer  identification  number  is 
incorrect? 

A-85.  A  payor  of  a  pre-1984  account 
or  instrument  will  not  be  liable  for  the 
penalty  if  (1)  at  the  time  that  the  payor 
receives  the  first  notice  of  an  incorrect 
taxpayer  identification  number  on  or 
after  January  1, 1988,  the  payor  is 
considered  to  be  exercising  due 
diligence  as  described  in  A-^  and  A-6 
and  the  related  questions  and  answers 


on  due  diligence  under  f  35a.9999-l  or  is 
complying  or  with  the  rule  described  in 
A-56  and  the  related  questions  and 
answers  on  due  diligence  under 
§  35a.9999-l,  (2)  the  payor  sent  the 
notice  to  the  payee  in  the  manner 
prescribed  in  i  35a.3406-l(c),  (3)  if  the 
payor  received  a  Form  W-9  or 
acceptable  substitute  Form  W-9 
(including  a  recertified  taxpayer 
identification  number)  from  the  payee 
before  the  origmal  due  date  of  an 
information  return  (see  A-31  under 
§  35a.9999-l  and  §  35a.3406-l(d)(2)  as  to 
when  a  payor  may  treat  a  Form  W-9  or 
substitute  Form  W-9  as  being  received), 
the  payor  used  the  new  name  and 
taxpayer  number  provided  on  the  Form 
W-9  or  acceptable  substitute  form  on 
information  returns  filed  after  the 
calendar  year  in  which  the  number  is 
received,  and  (4)  the  payor  sends  the 
notice  prescribed  in  §  35a.3406-l(c)  in 
each  year  subsequent  to  the  year  in 
which  the  notice  was  first  sent  to  the 
payee  (who  has  not  by  the  end  of  such 
year  provided  a  certified  Form  W-9  or 
acceptable  substitute  form)  until  the 
Internal  Revenue  Senrice  or  a  broker 
sends  a  second  notice  (of  an  incorrect 
taxpayer  identification  number  for  the 
payee)  to  the  payor  within  3  calendar 
years.  If  a  second  notice  is  sent,  due 
diligence  is  met  according  to  the  rules 
set  forth  in  A-89  of  this  8*>ction. 

Q-86.  Is  a  payor  of  a  pTe-19e4  account 
or  instrument  who  is  considered  to  be 
exercising  due  diligence  through  the 
prescribed  annual  mailings  in  A-5  and 
A-6  (or  who  is  undertaking  the  actions 
descritjed  in  A-56  of  |  35a  .9999-1)  and 
through  the  related  questions  and 
answers  on  due  diligence  under 
§  35a.999-l  in  the  year  that  die  Internal 
Revenue  Service  notifies  the  payor  of  an 
incorrect  taxpayer  identification  number 
required  to  undertake  those  mailings  in 
addition  to  mailing  the  notice  required 
in  J  35a.3406-l(c)  (or  in  5  35a.3406- 
l(fH2)  in  the  case  of  the  notification  of 
two  incorrect  taxpayer  identification 
numbers  in  3  calendar  years)? 

A-86.  No.  A  payor  of  a  pre-1984 
account  or  instrument  is  not  required  to 
undertake  the  mailings  prescribed  in  A- 
5  and  A-6  of  §  35a.9999-l  (or  A-56  of 
§  35a.9999-l)  in  any  year  in  which  the 
payor  is  also  required  to  send  the  notice 
prescribed  in  f  35a.3406-l(c)  (or  in 
S  35a.3406-l(f)(2)l.  Thus,  for  example, 
assume  that  Payor  X  pays  reportable 
interest  on  a  pTe-1984  account  and  has 
undertaken  all  the  prescribed  mailings 
in  A-5  and  A-6  by  December  31, 1988, 
for  the  account  of  Payee  A.  Also  assume 
that  payor  X  filed  the  calendar  year  1964 
return  on  February  28, 1985,  with  respect 
to  Payee  A  with  an  incorrect  taxpayer 
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identification  number  and  the  1985. 1986. 
and  1987  calendar  year  information 
returns  on  February  28, 1986.  March  2. 
1987.  and  February  29, 1988. 
respectively,  with  the  same  incorrect 
taxpayer  identification  nimiber.  Payor  X 
has  not  filed  a  Form  8210  for  any  of 
these  years  to  remit  the  penalty  under 
section  6676(b).  In  November  of  1988  the 
Internal  Revenue  Service  notifies  Payor 
X  that  the  number  set  forth  on  the  1986 
calendar  year  information  return  [i.e., 
filed  in  1987  with  respect  to  Payee  A) 
was  filed  with  an  incorrect  taxpayer 
identification  number.  Under  these  facts. 
Payor  X  is  not  Uable  for  the  penalty  for 
filing  the  1986  information  return  with 
an  incorrect  taxpayer  identification 
number  because  (1)  Payor  X  filed  the 
information  return  before  being  notified 
by  the  Internal  Revenue  Service  of  the 
incorrect  taxpayer  identification 
number,  and  (2)  Payor  X  exercised  due 
diligence  in  1986  through  the  prescribed 
annual  mailing  [I.e.,  Payor  X  made  the 
separate  mailing  in  1983  and  the 
nonseparate  mailings  in  1984. 1985.  and 
1986  with  respect  to  Payee  A). 

Similarly.  Payor  X  is  not  liable  fw  the 
penalty  for  the  1984. 1985,  and  1987 
calendar  year  information  returns  filed 
on  February  28. 1985,  February  28. 1986. 
and  February  29. 1988.  respectively. 

Payor  X  will  be  liable  for  the  penalty, 
however,  for  filing  the  1988  calendar 
year  information  return  with  the  same 
incorrect  taxpayer  identification  number 
[i.e.,  the  number  that  the  Internal 
Revenue  Service  notified  was  incorrect) 
unless  Payor  X  (1)  sends  the  notice 
information  as  described  in  §  35a.3406- 
l{c).  and  (2)  uses  the  certified  taxpayer 
identification  number  that  is  furnished 
by  the  payee,  if  one  is  received  before 
the  end  of  1988,  on  the  information 
return  that  is  filed  for  the  1988  calendar 
year.  If  Payor  X  sends  the  notice 
described  in  §  35a.3406-l(c)  in  the  1988 
calendar  year.  Payor  X  is  not  also 
required  to  send  Ae  mailing  described 
in  A-5  and  A-6  (or  A-56)  of  S  35a.9999-l 
in  1988.  If  the  payee  does  not  provide  a 
new  taxpayer  identification  number  to 
the  payor,  the  payor  must  continue  to 
use  the  existing  taxpayer  identification 
number  on  information  returns  filed  for 
such  payee. 

Q-87.  Is  Payor  X  in  the  example  in  A- 
86  required  to  send  the  notice  to  Payee 
A  described  in  §35a.3406-l  (c)  if,  earlier 
in  the  year.  Payor  X  sent  the  1988  annual 
mailing  to  Payee  A  as  described  in  A-5 
and  A-6  of  (or  A-56)  §  35a.9999-l? 

A-87.  Yes.  Once  a  payor  is  notified  of 
an  incorrect  taxpayer  identification 
number,  the  payor  must  send  the  mailing 
prescribed  in  5  35a.3406-l  (c)  in  or  to 
continue  exercising  due  diligence. 


Post-1983  Accounts  or  Instruments 

Q-88.  What  actions  must  a  payor  of  a 
post-1983  account  or  instrument  take  to 
exercise  due  diligence  so  as  to  avoid  the 
penalty  for  filing  an  information  return 
with  an  incorrect  taxpayer  identification 
number  after  being  notified  by  the 
Internal  Revenue  Service  or  a  broker  on 
or  after  January  1, 1988,  and  before  the 
original  due  date  of  such  return  that  the 
number  is  incorrect? 

A-88.  A  payor  as  described  in  Q-88  of 
an  account  or  instrument  that  is  a  post- 
1983  account  or  instrument  will  not  be 
liable  for  the  penalty  for  filing  an 
information  return  with  an  incorrect 
taxpayer  identification  number  after  the 
Internal  Revenue  Service  notifies  the 
payor  that  the  number  is  incorrect  if  (1) 
the  payor  is  considered  to  be  exercising 
due  diligence  at  the  time  of  the  notice 
from  the  Internal  Revenue  Service 
because  the  payor  has  a  certified 
taxpayer  identification  number  from  the 
payee  or  comes  within  one  of  the 
exceptions  to  due  diligence,  (2)  the 
payor  sent  the  notice  in  the  manner 
prescribed  in  S  35a.3406-l(c),  and  (3)  if 
the  payor  received  a  new  certified  Form 
W-9  or  acceptable  substitute  form 
(which  may  contain  a  recertified 
taxpayer  identification  number)  from  the 
payee  in  a  calendar  year  prior  to  the 
calendar  year  that  is  the  original  due 
date  of  an  information  return,  the  payor 
used  the  new  name  and  taxpayer 
identification  number  provided  on  the 
Form  W-9  or  acceptable  substitute  form 
on  information  returns  filed  after  the 
calendar  year  in  which  the  taxpayer 
identification  number  is  received.  (See- 
A-31  under  §  35a.9999-l  and  §  35a.3406- 
l(d)(2)(ii)  as  to  when  a  payor  may  treat 
a  taxpayer  identification  number  as 
being  received.) 

In  order  to  continue  the  exercise  of 
due  diligence,  the  payor  must  send  the 
notice  as  described  in  §  35a.3406-l(c)  in 
each  calendar  year  until  the  payor 
obtains  a  certified  taxpayer 
identification  number  from  the  payee  or 
until  the  Internal  Revenue  Service  sends 
a  second  notice  (of  an  incorrect  number 
for  the  payee)  to  the  payor  within  3 
calendar  years  with  respect  to  the 
account  in  question  in  which  case  due 
diligence  is  met  according  to  the  rules 

set  forth  in  A-89  of  this  section. 

Due  Diligence  Defined  After  Two 
Notifications  of  an  Incorrect  Taxpayer 
Identification  Number  Within  3 
Calendar  Years 

Both  Pre-1984  and  Post-1983  Accounts 
and  Instruments 

Q-89.  What  actions  must  a  payor 
take,  if  the  payor  is  notified  twice  within 
3  calendar  years  that  a  payee  has 


provided  an  incorrect  taxpayer 
identification  number,  to  exercise  due 
diligence  so  that  the  payor  will  not  be 
subject  to  the  penalty  for  the  continued 
use  of  that  incorrect  taxpayer 
identification  number? 

A-89.  The  payor  (1)  must  send  the 
notice  to  the  payee  as  prescribed  in 
§  35a.3406-l(f)(2),  (2)  must  code  all 
subsequent  information  returns  that  are 
filed  in  the  calendar  year  after  the 
calendar  year  in  which  the  second 
notice  is  received  with  the  words  "2ND 
NOTICE",  and  (3)  must,  if  the  payor 
receives  a  new  name  and  taxpayer 
identification  number  with  respect  to  the 
payee  from  the  Internal  Revenue  Service 
as  described  in  paragraph  (g)  of 
§  35a.3406-l.  use  that  name  and 
taxpayer  identification  number  on  the 
information  returns  that  are  filed  after 
the  calendar  year  in  which  the  name 
and  number  are  received.  The  manner  in 
which  the  words  "2ND  NOTICE"  should 
be  set  forth  on  the  information  return 
will  be  provided  in  a  revenue  procedure 
issued  by  the  Internal  Revenue  Service. 
A  payor  shall  not  count  any  notice 
received  from  the  Internal  Revenue 
Service  or  a  broker  prior  to  January  1, 
1990,  as  the  second  of  two  notices 
within  3  calendar  years.  Further,  a  payor 
shall  treat  two  or  more  notices  received 
in  a  calendar  year  with  respect  to  the 
same  payee  as  one  notice  received  in 
that  calendar  year  for  that  payee.  The 
preceding  sentence  applies  only  with 
respect  to  a  payor  who  receives  such 
two  or  more  notices  under  the  same 
Employer  Identification  Number.  See 
§  35a.3406-l(f). 
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Procedural  Items 

Q-90.  In  what  year  does  the  liability 
for  the  penalty  under  section  6676(b) 
arise? 

A-90.  The  liability  for  the  penalty 
arises  on  the  day  following  the  date  that 
the  payor  files  an  information  return 
with  an  incorrect  (or  a  missing  taxpayer 
identification  number)  with  respect  to  a 
calendar  year  in  which  the  payor  failed 
to  exercise  due  diligence. 

Q-91.  When  must  the  payor  remit  the 
penalty  to  the  Internal  Revenue  Service? 

A-91.  The  penalty  is  due  by  April  1  of 
the  year  following  the  calendar  year  for 
which  the  information  return  is  filed. 

Q-92.  Will  interest  accrue  on  the 
penalty  if  it  is  not  timely  paid? 

A-92.  Yes.  The  interest  rate  will  be 
determined  pursuant  to  section  6621  of 
the  Internal  Revenue  Code.  For  example, 
assume  Bank  Y  is  notified  by  the 
Internal  Revenue  Service  in  November 
1986  that  Y  filed  1500  information 
returns  with  respect  to  the  1984  calendar 
year  with  incorrect  taxpayer 


identification  numbers.  Y  exercised  due 
diligence  in  1984  on  1.000  of  the 
accounts  for  which  Y  filed  information 
returns  with  incorrect  taxpayer 
identification  numbers.  As  a  result,  Y  is 
Uable  for  a  $25,000  penalty  (500  X  $50) 
with  respect  to  the  information  returns 
filed  for  the  1984  calendar  year.  Further, 
interest  will  be  charged  on  the  $25,000 
beginning  April  1, 1985.  To  the  extent  Y 
filed  information  returns  for  the 
calendar  year  1985  (or  a  later  calendar 
year)  with  those  same  incorrect 
taxpayer  identification  numbers,  Y  may 
also  be  liable  for  a  penalty  and  interest 
beginning  on  April  1, 1986  (or  April  1  of 
the  year  following  such  Liter  calendar 
year),  with  respect  to  such  information 
returns. 

Q-93.  In  what  manner  should  a  payor 
remit  the  penalty  to  the  Internal 
Revenue  Service? 

A-93.  Generally,  the  payor  shall  remit 
the  penalty  with  a  properly  executed 
Form  8210.  However,  effective  for 
information  returns  filed  for  the  1984 
and  1985  calendar  years  with  missing  or 
incorrect  taxpayer  identification 
numbers,  the  payor  may  remit  the 
penalty  only  with  the  certification 
statement  set  forth  in  CP  2100  and  letter 
2137  provided  by  the  Internal  Revenue 
Service  for  notifying  payors  of  missing 
or  incorrect  taxpayer  identification 
numbers.  The  submission  to  the  Internal 
Revenue  Service  of  the  signed 
certification  statement  shall  constitute 
the  filing  of  a  return.  With  respect  to 
information  returns  filed  with  missing  or 
incorrect  taxpayer  identification 
numbers  for  the  1986  or  a  later  calendar 
year,  the  payor  must  remit  the  penalty 
with  the  Form  8210. 

Q-94.  What  method  should  the  payor 
use  to  contest  any  part  of  the  proposed 
penalty  under  section  6676(b)? 

A-94.  A  payor  may  contest  the 
penalty  judicially  and  administratively. 
With  respect  to  a  judicial  contest,  each 
penalty  with  respect  to  a  return  or 
statement  is  separable;  therefore,  a 
payor  may  contest  its  liability  for  the 
penalty  by  paying  one  such  penalty  and 
suing  for  a  refund  in  a  case  in  which  the 
same  issue  arises  with  respect  to 
multiple  failures.  A  payor  may  also 
request  an  administrative  appeals 
conference  with  the  Internal  Revenue 
Service.  A  request  for  an  appeals 
conference  may  be  made  and  granted 
after  the  penalty  has  been  imposed  by 
the  Internal  Revenue  Service.  The 
manner  for  requesting  an  appeals 
conference  is  set  forth  in  Publication 
556. 

Q-95.  When  does  the  period  for  the 
statute  of  limitations  on  assessment 
begin  to  run  on  the  penalty  under 
section  6676(b)? 


A-95.  The  period  for  the  statute  of 
limitations  on  assessment  begins  to  run 
on  a  penalty  that  is  due  under  section 
6676(b)  on  the  date  the  payor  files  the 
respective  Form  8210  or,  with  respect  to 
the  penalty  due  for  the  1984  and  1985 
calendar  year  information  returns,  the 
earlier  of  the  date  the  payor  files  the 
Form  8210  or  files  the  certification 
statement  set  forth  in  CP  2100  and  Letter 
2137.  The  period  for  the  statute  of 
limitations  on  assessment  runs  for  a 
period  of  3  years.  See  section  6501. 

Q-96.  May  a  payor  surcharge  or  pass 
the  penalty  on  to  the  account  of  the 
payee  with  respect  to  which  the  payor 
was  liable  for  the  penalty  under  section 
6676(b)? 

A-96.  No.  A  payor  shall  not  surcharge 
or  otherwise  pass  the  penalty  on 
directly  or  indirectly  to  the  account  of  a 
particular  payee.  Section  6676  provides 
for  a  separate  $50  penalty  for  a  payee 
who  fails  to  provide  a  correct  taxpayer 
identification  number  to  a  payor. 

Miscellaneous  Items 

Q-97.  Is  a  payor  of  a  pre-1984  account 
or  instrument  who  does  not  undertake 
the  prescribed  mailings  in  A-5  and  A-6 
of  (or  A-56)  §  35a.9999-l  but  obtained  a 
certified  taxpayer  indentification 
number  from  a  payee  required  to  retain 
a  copy  of  the  document  containing  the 
certified  number  in  its  files? 

A-97.  Yes.  A  payor  of  a  pre-1984 
account  or  instrument  who  does  not 
undertake  the  prescribed  mailings  under 
A-5  or  A-6  (or  A-56)  of  §  35a.9999-l  is 
required  to  maintain  a  copy  of  the 
document  containing  the  certified 
number  in  its  files  in  the  same  manner 
and  for  the  same  period  of  time  that  the 
payor  retains  other  account-creation  or 
instrument-purchase  documents. 

Q-98.  If  a  payor  is  notified  that  a 
payee  is  subject  to  backup  withholding 
under  both  section  3406(a)(l]  (B)  and 
(C).  with  which  rules  shouldHhe  payor 
comply  and  subject  the  payee  to  backup 
vdthholding? 

A-98.  A  payor  should  comply  with 
both  provisions.  Certain  reportable 
payments  that  are  subject  to  backup 
withholding  under  section  3406  (a)(l)(B] 
are  not  subject  to  backup  withholding 
under  section  3406(a)(1)(C).  In  a  case 
where  a  reportable  payment,  such  as 
interest  reportable  under  section  6049,  is 
potentially  subject  to  backup 
withholding  under  both  provisions,  the 
payor  must  comply  with  the  notice 
requirements  under  both  section 
3406(A)(1)  (B)  and  (C).  The  payor  should 
stop  backup  withholding  on  the  account 
only  when  all  conditions  subjecting  the 
account  to  backup  withholding  have 
been  satisfied  by  the  payee.  Backup 
withholding  should  be  stopped 


according  to  the  provision  that  applies 
last  to  the  account  in  question. 

Acquisitions  and  Mergers 

Q-99.  Under  what  circumstance  is  a 
taxpayer  liable  for  the  penalty  under 
section  6676(b)  with  respect  to  another 
taxpayer? 

A-99.  A  taxpayer  will  be  liable  for  the 
penalty  under  section  6676(b)  of  another 
taxpayer  if  there  is  a  validly  enforceable 
agreement  under  State  law  by  which  the 
taxpayer  agreed  to  pay  the  Federal  tax 
liability  of  the  other  taxpayer  or  has 
guaranteed  the  payment  of  such 
taxpayer's  tax  Habilities.  Alternatively, 
the  penalty  may  be  collectible  fix)m  the 
taxpayer  as  a  transferee  of  property  of 
the  other  taxpayer  pursuant  to  section 
6901  if  the  liability  arises  on  the 
liquidation  of  a  partnership  or 
corporation,  or  on  a  reorganization 
within  the  meaning  of  section  368(a). 
See  section  6901  and  the  regulations 
thereunder.  In  the  latter  situation  the 
taxpayer  will  be  liable  for  any  interest 
on  the  penalty  if  the  value  of  the  assets 
transferred  exceeds  the  amount  of  such 
penalty,  other  taxes,  related  penalties, 
and  interest  as  precribed  under  the 
Internal  Revenue  Code.  However,  if  the 
value  of  such  transferred  assets  is  less 
than  the  penalty,  interest  will  not  be 
collected  from  the  transferee  taxpayer. 

Q-100.  Is  a  pre-1984  account  or 
instrument  of  a  payor  that  is  exchanged 
for  an  account  or  instrument  of  another 
payor  as  a  result  of  a  merger  of  the  other 
payor  or  acquisition  of  the  acounts  or 
instruments  of  such  payor  transformed 
into  a  post-1983  account  or  instrument  if 
the  merger  or  acquisition  occurs  after 
December  31. 1983? 

A-100.  No.  A  pre-1984  account  or 
instrument  that  is  exchanged  for  another 
account  or  instrument  pursuant  to  a 
statutory  merger  or  the  acquisition  of 
accounts  or  instruments  is  not 
transformed  into  a  post-1983  account  or 
instrument  because  the  exchange  occurs 
without  the  participation  of  the  payee. 
See  A-34  of  §  35a  .9999-1. 

Q-101.  May  the  acquiring  taxpayer 
described  in  A-100  rely  upon  the 
business  records  and  past  procedures  of 
the  merged  payor  or  the  payor  whose 
accounts  or  instruments  were  acquired 
in  order  to  establish  that  due  diligence 
has  been  exercised  on  the  acquired  pre- 
1984  and  post-1983  accounts  or 
instruments? 

A-101.  Yes.  The  acquiring  payor  may 
rely  upon  the  business  records  and  past 
procedures  of  the  merged  payor  or  of  the 
payor  whose  accounts  or  instruments 
were  acquired  in  order  to  establish  due 
diligence  to  avoid  the  penalty  under 
section  6676(b)  with  respect  to 
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information  returns  that  have  been  or 
will  be  nied. 

Q-102.  If  the  business  records  of  a 
merged  payor  or  of  a  payor  whose 
accounts  or  instruments  were  acquired 
do  not  disclose  whether  an  accoiuit  is  a 
pre-1984  or  post-1983  account  or 
instrument,  how  should  the  payor 
classify  such  account  or  instrument? 

A-102.  The  payor  described  in  Q-102 
may  presiune  that  such  account  or 
instrument  is  a  pre-1984  account  or 
instnunent  for  purposes  of  backup 
withholding  and  due  diligence.  A  payor 
who  so  treats  such  accoimts  and 
instruments  may  comply  with  the 
provisions  of  A-56  of  |  35a.9999-l  in  the 
calendar  year  of  such  merger  or 
acquisition  to  obtain  relief  from  the 
penalty  under  section  6676(b)  with 
respect  to  information  returns  filed  for 
the  year  following  the  year  of  the 
acquisition  or  merger  and  subsequent 
calendar  years.  With  respect  to  the 
requirement  to  backup  withhold  on  such 
accounts  or  instruments  with  respect  to 
which  there  is  a  missing  or  an  obviously 
incorrect  taxpayer  identification 
number,  the  payor  may  commence  such 
backup  withholding  no  later  than  sixty 
days  following  the  date  of  the  merger  or 
acquisition  of  such  accounts  or 
instruments.  A  payor  who  withholds  as 
described  under  the  prior  sentence  will 
meet  the  backup  withholding  criterion 
under  A-56  §  35a.9999-l.  A  payor  as 
described  in  this  answer  is  not  required 
to  obtain  a  determination  from  the 
Internal  Revenue  Service  as  described 
in  A-56  of  §  35a.9999-l. 

Q-103.  Is  a  payor  required  to  retain 
the  notice  of  an  incorrect  taxpayer 
identification  number  described  in  | 
§  35a.3406-l{b)  (1)  or  (2)  that  the 
Internal  Revenue  Service  or  a  broker 
sends  to  the  payor? 

A-103.  Yes.  The  payor  is  required  to 
maintain  the  notices  {whether  or  not 
such  payor  imposes  backup  withholding 
on  the  account  to  which  the  notice 
relates  or  incurs  any  liability  for  backup 
withholding)  for  a  period  of  four  years 
after  the  later  of  (1)  the  due  date  of  such 
tax  (backup  withholding)  for  the  return 
period  to  which  the  notice  relates,  (2) 
thu  date  an  information  return  is  fded 
reflecting  the  final  payments  that  are 
subject  to  backup  withholding  as  a 
result  of  the  notice  described  in 
§  35a.3406-l(b)  (1)  or  (2),  or  (3)  the  date 
the  tax  is  paid  with  respect  to  the  notice 
See  section  6001  and  the  regulations 
issued  thereunder  for  other  rules  on 
record  retention. 


this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
Title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  Umitation  of 
subsection  (d)  of  that  section. 
Lawrence  B.  Gibbs. 
Commissioner  of  Internal  Revenue. 

Approved. 
O.  Donaldson  Chapoton, 

Acting  Assistant  Secretary  of  the  Treasury. 

October  2. 1987. 

[FR  Doc.  87-26773  Filed  11-17-87;  1:52  pm) 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

29  CFR  Part  2700 
Amendment  of  Commission 
Procedural  Rule 
agency:  Federal  Mine  Safety  and 
Health  Review  Commission. 
action:  Final  rule. 


There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  "m  this  Treasury  decision.  For 


summary:  The  Federal  Mine  Safety  and 
Health  Review  Commission,  as  a  result 
of  a  decision  in  one  of  its  recent 
adjudicative  proceedings,  is  revising  its 
procedural  rule  concerning  the 
procedure  by  which  a  complainant  may 
file  a  discrimination  complaint  with  the 
Conunission  on  his  or  her  own  behalf 
pursuant  to  the  Federal  Mine  Safety  and 
Health  Act  of  1977.  This  revision 
amends  the  Procedural  rule  to  no  longer 
permit  a  complainant  to  file  a  private 
discrimination  complaint  with  the 
Commission  prior  to  a  final 
determination  by  the  Secretary  of  Labor 
as  to  whether  a  violation  has  occurred. 
Because  this  change  is  procedural  rather 
than  substantive  and  is  required  by  a 
Commission  adjudicative  decision, 
public  comment  has  not  been  invited. 
EFFECmrE  date:  November  23, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
L.  Joseph  Ferrara,  General  Counsel. 
Office  of  the  General  Counsel.  Federal 
Mine  Safety  and  Health  Review 
Commission.  1730  K  Street  NW..  6th 
Floor,  Washington.  DC  20006.  telephone: 
202-653-5610  (202-566-2673  for  TDD 
Relay).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  The 

Federal  Mine  Safety  and  Health  Review 
Commission  (Commission)  is  an 
indepeihlent  adjudicatory  agency 
providing  trial  and  appellate  review  of 
cases  arising  under  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 30  U.S.C. 
801  et  seq.  (1982)  (Mine  Act). 

Section  105(c)(1)  of  the  Mine  Act.  30 
U.S.C.  815(c)(1).  prohibits  discharge  or 
discrimination  against  miners, 
representatives  of  miners,  and 


applicants  for  employment,  or 
interference  with  their  protected 
statutory  rights  under  the  Mine  Act 
Section  105(c)(2),  30  U.S.C.  815(c)(2). 
provides  that  individuals  protected  by 
section  105(c)  who  beheve  that  diey 
have  been  discriminated  against  in 
violation  of  the  Mine  Act  may  file  a 
complaint  of  discrimination  with  the 
Secretary  of  Labor  (Secretary).  Section 
105(c)(2)  further  requires  the  Secretary 
to  conduct  an  investigation  of  the 
complainant's  complaint  If  the 
Secretary  determines  that  section 
105(c)(1)  has  been  violated,  the 
Secretary  is  required  to  file  a 
discrimination  complaint  with  the 
Commission.  30  U.S.C.  815(c)(2).  The 
complaint  is  heard  before  a  Commission 
administrative  law  judge  with 
discretionary  appellate  review  before 
the  Commission.  Section  105(c)(3)  of  the 
Mine  Act  30  U.S.C.  815(c)(3).  requires 
the  Secretary,  within  90  days  of  his 
receipt  of  the  miner's  complaint  to 
notify  the  miner  of  his  determination  as 
to  whether  a  violation  has  occurred. 
That  section  also  states  that  if  the 
Secretary  determines  that  no  violation 
occiuxed.  the  complainant  may  file  an 
action  on  his  or  her  own  behalf  before 
the  Commission  within  30  days  of  notice 
of  the  Secretary's  determination.  The 
same  opportunity  for  a  hearing  before 
an  administrative  law  judge  and 
discretionary  review  by  the  Commission 
exists  when  the  complainant  files  such  a 
private  action. 

Our  previous  Procedural  Rule  40(b),  29 
CFR  2700.40(b),  permitted  complainants 
to  file  private  discrimination  complaints 
with  the  Commission  not  only  if  the 
Secretary  determined  that  no  violation 
of  section  105(c)  of  the  Mine  Act  had 
occurred,  but  also  if  the  Secretary  failed 
to  make  a  determination  of  violation 
within  90  days  after  the  miner  had 
complained  to  the  Secretary.  In  John  A. 
Gilbert  v.  Sandy  Fork  Mining  Co.,  etc.,  9 
FMSHRC 1327  (August  1987),  pet.  for 
review  filed,  No.  87-1499  (D.C.  Cir. 
September  21. 1987),  the  Commission 
reexamined  this  procedural  rule  in  light 
of  a  challenge  to  its  validity  raised  by 
the  Secretary  in  that  proceeding. 

The  Commission  determined  that  the 
rule  was  inconsistent  with  section  105(c) 
of  the  Mine  Act.  The  Commission 
concluded  that  die  plain  language  and 
structure  of  section  105(c)(3)  of  the  Mine 
Act  mandates  that  a  complainant  may 
file  a  private  complaint  with  the 
Commission  "only  after  the  Secretary 
informs  the  complainant  of  his 
determination  that  a  violation  has  not 
occurred  *  *  *."  Gilbert,  supra,  9 
FMSHRC  at  1337  (emphasis  in  original). 
The  Commission  held  that  die  statute  is 


"clear  and  express"  concerning  the  filing 
of  discrimination  complaints:  "The 
Secretary  is  required  to  investigate  all 
initial  discrimination  complaints  filed 
under  the  Mine  Act  (30  U.S.C.  815(c)(2)); 
if  the  Secretary  determines  that  section 
105(c)(1)  has  been  violated,  the 
Secretary  prosecutes  a  discrimination 
complaint  on  the  complainant's  behalf 
[id.);  if,  however,  the  Secretary  finds 
that  the  Mine  Act  was  not  violated,  then 
the  complainant  may  file  a  private 
complaint  with  the  Commission  (30 
U.S.C.  815(c)(3)).  Id. 

The  Commission  noted  other  federal 
statutory  antidiscrimination  schemes 
permitting  complainants  to  file  their  own 
private  complaints  if  the  appropriate 
governmental  investigating  body  had 
not  acted  on  their  charges  within  a  given 
period  and  emphasized  that  the  Mine 
Act  did  not  contain  such  a  provision. 
The  Commission  stated  that  it  "must 
respect  Congress'  choice"  in  this  regard. 
Gilbert,  supra,  9  FMSHRC  at  1338.  The 
Commission  also  reiterated  that  the 
statute  requires  the  Secretary  to  make 
his  determination  as  to  whether  a 
violation  occurred  within  the  90-day 
period  specified  in  section  105(c)(3)  for 
making  this  determination. 

As  a  result  of  these  conclusions,  a 
majority  of  the  Commission  invalidated 
the  final  clause  of  Rule  40(b)  and  held 
that  section  105(c)(3)  of  the  Mine  Act 
does  not  grant  complainants  the  right  to 
initiate  actions  on  their  own  behalf  with 
the  Commission  prior  to  the  Secretary's 
final  determination  that  no  violation  of 
section  105(c)(1)  has  occured. 

The  full  text  of  the  Gilbert  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission  Docket  Office  (Room  613), 
1730  K  Street  NW.,  6th  Floor, 
Washington,  DC  20006.  Because 
Commission  Procedural  Rule  40(b),  as 
amended,  is  a  procedural  rather  than 
substantive  rule,  and  because  this 
amendment  results  from  a  Commission 
adjudication,  public  comment  was  not 
invited  and  no  notice  of  proposed  rule 
making  was  published  prior  to  adoption. 

List  of  Subjects  in  29  CFR  Part  2700 

Administrative  practice  and 
procedure.  Mine  safety  and  health. 

Accordingly,  29  CFR  Part  2700  is 
amended  as  follows: 

PART  2700— [AMENDED] 

1.  The  authority  citation  for  Part  2700 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  815  and  823. 

2.  Section  2700.40(b)  is  revised  to  read 
as  follows: 


§2700.40    Who  may  file. 

***** 

(b)  Miner,  representative,  or  applicant 
for  employment.  A  complaint  of 
discharge,  discrimination  or  interference 
under  section  105(c)  of  the  Act,  may  be 
filed  by  the  complaining  miner, 
representative  of  miners,  or  applicant 
for  employment  if  the  Secretary 
determines  that  no  violation  has 
occurred. 

Dated:  November  16, 1987. 
Ford  B.  Ford. 

Chairman,  Federal  Mine  Safety  and  Health 

Review  Commission. 

(PR  Doc.  87-26888  Filed  11-20-87;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  98 

(DoD  Directive  7050.11 

Defense  Hotline  Program 

agency:  Inspector  General,  Department 
of  Defense. 

action:  Final  rule. 

summary:  The  Defense  Hotline  is  a 
program  which  provides  DoD  personnel, 
Defense  contractor  employees,  and  the 
general  public  a  readily  accessible 
means  for  reporting  real  or  perceived 
instances  of  fraud,  abuse,  or 
mismanagement  within  the  Department 
of  Defense.  This  part  provides  the 
authority  for  establishment  of  the 
Defense  Hotline,  clarifies  terminology, 
prescribes  operating  procedures,  assigns 
responsibilities  and  requirements  of  the 
Inspector  General  and  the  DoD 
Components  in  implementing  the 
programs,  and  establishes  standards  for 
conducting  and  reporting  the  results  of 
the  examination  of  Hotline  complaints. 

EFFECTIVE  DATE:  March  20, 1987. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Benjamin  Simon,  Office  of  the 
Inspector  General,  Department  of 
Defense,  The  Pentagon.  Washington,  DC 
20301.  Telephone  (202)  694-9068. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  32  CFR  Part  90 

Investigations. 

Accordingly,  Tide  32,  Chapter  I. 
Subchapter  B  is  amended  to  add  Part  98 
to  read  as  follows: 


PART  98— DEFENSE  HOTUNE 
PROGRAM 

Sec. 

98.1  Purpose. 

98.2  Applicability. 

98.3  DeHnitions. 

98.4  Policy. 

98.5  Responsibilities. 

98.6  Procedures. 

98.7  Information  requirements. 

98.8  Effective  date  and  implementation. 
Appendix  A — Inspector  General,  Department 

of  Defense,  Defense  Hotline:  Record  of 

Call 
Appendix  B — Inspector  General.  Department 

of  Defense,  Defense  Hotline:  Decision 

Memorandum 
Appendix  C — Defense  Hotline  Progress 

Report  as  of:  (applicable  date) 
Appendix  D — Defense  Hotline  Completion 

Report  as  of:  (applicable  date) 
Authority:  5  U.S.C.  301  and  552. 

S  98.1    Purpose. 

Under  Secretary  of  Defense 
memorandum  dated  June  5, 1981  and  32 
CFR  Part  373,  this  part  clarifies 
terminology,  updates  responsibilities 
and  specific  requirements  to  be  met  in 
conducting  the  examination  of  Defense 
Hotline  allegations,  and  updates 
managing  and  operating  procedures  for 
the  Defense  Hotline  Program. 

§98.2    Applicability. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD)  and  its  field 
activities;  the  Military  Departments, 
including  the  National  Guard  and 
Reserve  components;  the  Organization 
of  the  Joint  Chiefs  of  Staff  (OJCS);  the 
Unified  and  Specified  Commands;  the 
Inspector  General  of  the  Department  of 
Defense  (IG.  DoD);  and  the  Defense 
Agencies  (hereafter  referred  to 
collectively  as  "DoD  Components"). 

§98.3    Definitions. 

"Abuse"  Intentional  or  improper  use 
of  Government  resources.  Examples 
include  misuse  of  rank,  position,  or 
authority  or  misuse  of  resources  such  as 
tools,  vehicles,  or  copying  machines. 

"Examination"  The  act  of  examining, 
inspecting,  inquiry,  and  investigation. 
For  the  purposes  of  the  part  the  term 
applies  to  audit  inspection,  and 
investigative  activity  and  encompasses 
the  preliminary  analysis,  inquiry,  audit 
inspection,  and  investigation. 

(a)  Audit.  An  independent  objective 
analysis,  review,  or  evaluation  of 
financial  records,  procedures,  and 
activities  to  report  conditions  found,  and 
recommend  changes  or  other  actions  for 
management  and  operating  officials  to 
consider.  The  term  audit  includes,  in 
addition  to  the  auditor's  examinations  of 
financial  statements,  work  performed  in 
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reviewing  compliance  with  appUcable 
laws  and  regulations,  economy  and 
efficiency  of  operations,  and 
effectiveness  in  achieving  program 
results.  All  audit  work  is  accomplished 
in  accordance  with  audit  standards  set 
forth  in  "Standards  for  Audit  in 
Governmental  Organizations,  Programs, 
Activities,  and  Functions."  issued  by  the 
Comptroller  General  of  the  United 
States. 

(b)  Inquiry.  An  informal 
administrative  investigation  or  gathering 
of  information  through  interview  or 
interrogation  rather  than  by  inspection 
or  study  of  available  evidence.  An 
inquiry  does  not  preclude  the  gathering 
of  available  documentary  evidence. 

(c)  Inspection.  A  method  of  assessing 
the  efficiency  of  management,  the 
effectiveness  and  economy  of 
operations,  and  compliance  with  laws 
and  directives,  with  particular  emphasis 
on  the  detection  and  prevention  of  fraud 
and  waste. 

(d)  Investigation.  A  systematic, 
minute,  and  thorough  attempt  to  learn 
the  facts  about  something  complex  or 
hidden.  It  is  often  formal  and  official. 

(e)  Preliminary  Analysis.  The  activity 
necessary  to  determine  if  the  allegation 
or  information  received  warrants  further 
examination,  or  lacks  the  credibility  to 
merit  additional  action.  The  preliminary 
inquiry  effort  may  be  limited  to 
interview  of  the  source  of  the  complaint 
and/or  a  reference  provided  in  the 
allegation,  or  review  of  any  readily 
available  documentation  or  records 
relative  to  the  complaint. 

"Fraud"  Any  intentional  deception 
designed  to  deprive  the  United  State* 
unlawfully  of  something  of  value  or  to 
secure  from  the  United  States  for  an 
individual  a  benefit,  privilege, 
allowance,  or  consideration  to  which  he 
or  she  is  not  entitled.  Such  practices 
include:  making  false  statements; 
submitting  false  claims;  using  false 
weights  or  measures;  evading  or 
corrupting  inspectors  or  other  officials; 
deceit  either  by  suppressing  the  truth  or 
misrepresenting  material  fact; 
adulterating  or  substituting  materials; 
falsifying  records  and  books  of 
accounts;  arranging  for  secret  profits, 
kickbacks,  or  commissions;  and 
conspiring  to  use  any  of  these  devices. 
The  term  also  includes  conflict  of 
interest  cases,  criminal  irregularities, 
and  the  unauthorized  disclosure  of 
official  information  relating  to 
procurement  and  disposal  matters. 

"Independence"  The  state  or  quality 
of  being  free  from  subjection  or  from  the 
influence,  control,  or  guidance  of 
individuals,  things,  or  situations.  As 
appUed  to  examining  officials  and  their 
respective  organizations,  there  is  a 


responsibility  for  maintaining  neutrality 
and  exercising  objectivity  so  that 
opinions,  judgments,  conclusions,  and 
recommendations  on  examined 
allegations  are  impartial  and  shall  be 
viewed  as  impartial  by  disinterested 
third  parties. 

"Mismanagement"  A  collective  term 
covering  acts  of  waste  and  abuse. 
Extravagant,  careless,  or  needless 
expenditure  of  Government  funds  or  the 
consumption  or  misuse  of  Government 
property  or  resources,  resulting  from 
deficient  practices,  systems,  controls,  or 
decisions.  Abuse  of  authority  or  similar 
actions  that  do  not  involve  criminal 
fraud. 

"Waste"  The  extravagant,  careless,  or 
needless  expenditure  of  Government 
funds,  or  the  consumption  of 
Government  property  that  results  from 
deficient  practices,  systems,  controls,  or 
decisions.  The  term  also  includes 
improper  practices  not  involving 
prosecutable  fraud. 

§98.4    Policy. 

(a)  It  is  DoD  policy  to  combat  fraud 
and  mismanagement  in  DoD  programs 
and  operations.  To  strengthen  and  focus 
departmental  efforts  in  support  of  this 
policy,  the  Defense  Hotline  Program, 
under  the  direction  and  control  of  the 
IG,  DoD,  shall  ensure  that  allegations  of 
fraud  and  mismanagement  are  properly 
evaluated;  substantive  allegations  are 
examined;  appropriate  administrative, 
remedial,  or  prosecutive  actions  are 
taken;  and  systems  of  records  for  the 
control  of  the  Defense  Hotline  are 
established  and  maintained. 

(b)  All  DoD  Component  hotlines  shall 
comply  with  the  guidelines  prescribed 
by  this  part. 

§98.5    Responsibilities. 

(a)  The  Inspector  General,  Department 
of  Defense,  as  the  principal  advisor  to 
the  Secretary  of  Defense  on  all  matters  . 
relating  to  the  prevention  and  detection 
of  fraud  and  mismanagement,  shall: 

(1)  Oversee  the  development  of  the 
Defense  Hotline  Program. 

(2)  Provide  guidance  to  DoD 
Components  for  implementing  DoD 
poUcies. 

(3)  Direct,  manage,  and  control  the 
operation  of  the  Defense  Hotline 
Program. 

(4)  Establish  procedures  to  ensure  that 
full  and  proper  consideration  is  given  to 
all  cases  of  alleged  fraud  and 
mismanagement  in  the  Department  of 
Defense  that  are  reported  through  the 
Defense  Hotline  Program. 

(5]  Ensure  that  audits,  inspections, 
and  investigations  initiated  as  an 
integral  part  of  the  Defense  Hotline 
Program  are  conducted  under  applicable 


laws,  including  the  Uniform  Code  of 
Military  Justice,  court  decisions,  and 
DoD  regulatory  documents  and  policies. 

(6)  Conduct  periodic  quality  assurance 
reviews  of  the  DoD  Component  field 
investigative  files  to  ensure  that 
investigations  of  the  Hotline  allegations 
have  been  handled  properly  and  that  the 
findings  and  conclusions  of  the 
examiners  are  fully  supported  by  the 
documentation  contained  in  the  official 
files. 

(7)  Periodically  review  and  evaluate 
the  operations  of  the  Defense  Hotline 
Program. 

(8)  Establish  a  Defense  Hotline 
Advisory  Group  to: 

(i)  Review  Defense  Hotline  allegations 
that  have  been  referred  in  accordance 
with  paragraph  (b)(6)  of  this  section  and 
provide  appropriate  processing  and 
referral  instructions  to  the  staff. 

(ii)  Review,  upon  request  of  the 
Defense  Hotline  staff,  selected  audit, 
inspection,  and  investigative  Defense 
Hotline  completion  reports.  Weaknesses 
and  deficiencies  identified  by  the 
examinations  shall  be  referred  to  the  IG. 
DoD,  for  appropriate  action  and 
resolution. 

(iii)  Review,  or  cause  to  be  reviewed 
on  an  annual  basis,  those  complaints 
that  were  received  by  the  Defense 
Hothne  staff  and  determined  to  be 
matters  that  did  not  warrant 
examination  due  to  insufficient 
information,  age  of  the  allegation,  nature 
of  the  complaint  (i.e.,  personal 
grievance,  suggestions,  etc.),  or  because 
of  the  nonspecific  nature  of  the 
allegation.  The  group  shall  also  provide 
guidance  to  the  staff  based  on  the 
results  of  the  review,  as  necessary. 

(9)  Direct  that  the  applicable  IG,  DoD. 
element  conduct  an  audit,  inspection,  or 
investigation  of  any  allegation  where  it 
is  determined  that  conduct  of  the  inquiry 
by  the  involved  agency  or  organization 
might  result  in  a  lack  or  perceived  lack 
of  objectivity  or  independence  on  the 
part  of  the  examining  officials. 
Coordination  with  the  heads  of  the 
concerned  DoD  Components  may  be 
done  before  conducting  the 
examination,  if  such  action  is 
considered  appropriate. 

(10)  Ensure  that  any  allegation  made 
against  a  staff  member  of  die  IG,  DoD. 
the  Defense  Hotline,  or  DoD  personnel 
involved  in  conducting  the  audit, 
inspection,  or  investigative  activity  is 
examined  in  an  impartial,  independent, 
and  objective  manner. 

(b)  The  Inspector  General  shall  select, 
from  nominees  provided  by  the 
Assistant  Inspectors  General,  the 
necessary  professional  and 


administrative  personnel  to  staff  the 
Defense  Hotline.  The  staff  shall: 

(1)  Operate  the  Defense  Hotline, 
recording  the  pertinent  information  of 
those  allegations  received  by  telephone, 
mail,  or  other  means  of  communication 
that  appear  to  merit  examination;  and 
maintain  statistical  data  on  all  contacts 
(letters,  telephone  calls,  personal 
interviews)  that  are  received  by  the 
Defense  Hotline. 

(2)  Establish  controls  to  provide 
maximum  protection  for  the  identity  of 
all  persons  using  the  Defense  Hotline. 

(3)  Establish  and  maintain  the 
required  procedural  controls,  files,  and 
records  necessary  for  tracking  the 
allegations  from  receipt  through  the 
phases  of  examination,  closeout,  and 
storage. 

(4)  Obtain  from  the  complainant  the 
specific  information  necessary  to 
ascertain  the  substance  of  each 
allegation  and  complete  a  Defense 
Hotline  Record  of  Call  (Appendix  A)  to 
record  and  document  those  allegations 
determined  to  have  sufficient  merit  to 
warrant  referral  to  the  appropriate  DoD 
Component  for  action  or  as  information 
matters. 

(5)  Advise  the  IG.  DoD,  or  Deputy  IG, 
DoD,  of  serious  allegations  or  significant 
trends  disclosed  while  operating  the 
Defense  Hotline. 

(6)  Prepare  a  Defense  HoUine 
Decision  Memorandum  (Appendix  B]  for 
each  valid  letter  allegation  received,  and 
indicate  on  the  memorandum  to  which 
DoD  Component  the  allegation  is  to  be 
referred  for  either  action  or  information 
purposes.  The  memorandum  shall  be  a 
means  for  tracking  and  maintaining 
control  of  the  complaint.  The  staff  shall 
also  provide  any  comments  and 
guidance  considered  pertinent  to  the 
conduct  of  the  examination. 

(7)  Refer  items  preliminarily 
determined  to  be  sensitive, 
controversial,  or  involving  flag  or 
general  officers  or  DoD  civilian  officials 
of  GS/GM-15  equivalent  or  higher 
grades  to  the  Defense  Hotiine  Advisory 
Group  for  review  and  determination  by 
the  examining  agency.  Refer  all  other 
allegations  directiy  to  the  DoD 
Component  concerned. 

(8)  Coordinate  with  the  General 
Accounting  Office  (GAO)  Hotiine  on 
Defense  HoUine  Program-related 
matters.  They  shall  also  process  all 
DoD-related  allegations  that  are 
received  from  the  GAO  Hotline  in  the 
same  manner  as  Defense  Hotline 
Program  allegations,  and  advise  the 
Defense  Hotline  Advisory  Group  of  any 
problems  encountered  in  performing  this 
function. 

(9)  Promptly  process  and  refer  to  the 
appropriate  DoD  Component  those 


allegations  that  warrant  inquiry,  and 
expedite  the  processing  and  referral  of 
those  allegations  that  are  time-sensitive. 
The  referral  of  time-sensitive  allegations 
by  telephone  is  permitted  when  any 
delay  might  adversely  affect  the  efforts 
of  the  examining  officials. 

(10)  Review  and  analyze  all  interim 
and  final  reports  of  examination  to 
ensure  that  all  aspects  of  the  Defense 
Hotline  complaint  were  addressed  fully, 
the  examinations  were  conducted 
properly,  and  appropriate  corrective  or 
punitive  measures  were  taken  based  on 
the  examination  findings. 

(11)  Notify  the  appropriate  DoD 
Component  Hotline  coordinator,  by 
written  memorandum,  of  discrepancies 
noted  in  individual  reports  or  apparent 
deficiencies  in  the  related  examination, 
so  that  the  DoD  Component  may  review 
and,  if  necessary,  reconduct  an  audit, 
inspection,  or  investigation  of  the 
complaint  and  submit  a  revised  or 
corrected  closing  report 

(12)  Notify  the  Defense  Hotiine 
Advisory  Group  of  any  significant 
instance  when  a  report  of  completed 
examination  indicates  that  the  work 
performed  did  not  meet  prescribed 
audit,  inspection,  or  investigative 
standards,  or  was  defective  in  depth, 
scope,  independence,  or  some  other 
respect,  or  any  instance  when 
examination  verifies  the  complaint  of 
wrongdoing  and  the  DoD  Component 
declines  to  initiate  corrective  or  punitive 
measures. 

(13)  Evaluate  all  allegations  of 
criminal  activity  that  involve  the  OSD, 
the  OJCS,  or  DoD  Components  and, 
when  warranted,  initiate  investigation. 
Conduct  investigations  of  any  other 
allegations,  as  directed  by  the  IG,  DoD. 

(14)  Investigate  or  participate  in  the 
investigation  of  Defense  HoUine 
allegations  of  criminal  activity  that 
involve  more  than  one  DoD  Component 
or  involve  other  special  circumstances. 

(15)  Ensure  that  professionalism  and 
organizational  independence  are 
observed  at  all  times  and  that 
investigations  of  allegations  are 
conducted  impartially  and  objectively. 

(16)  Retain  all  Defense  HotUne 
Program  case  files  for  at  least  2  years 
after  the  Defense  Hotline  staff  has 
closed  the  inqiury,  then  retire  the  files  in 
accordance  with  the  appropriate  DoD 
administrative  Directives  and 
Instructions. 

(17)  Develop  and  implement  a  follow- 
up  system  to  ensure  that  recommended 
administrative  or  judicial  corrective 
measures,  tendered  by  the  examining 
officials,  have  been  implemented  by  the 
responsible  authorities.  The  system 
should  reflect  the  results  of  criminal 
prosecutions,  sentences  imposed. 


monetary  recoveries,  and  administrative 
and  other  actions  taken.  When  it  has 
been  determined  that  such  corrective 
action  has  not  been  taken  by  the  proper 
authorities,  the  staff  should  initiate 
action  to  bring  the  matter  to  the 
attention  of  the  next  higher  command 
organization. 

(18)  Inform  Defense  Hotline  agency 
and  organization  HoUine  coordinators  of 
substantive  allegations  passed  directiy 
to  the  IG,  DoD,  for  action,  if  appropriate. 

(19)  Maintain  liaison  and 
communication  with  DoD  Component 
HoUine  coordinators,  other  Government 
Agencies  and  organizations,  and 
external  investigative  agencies. 

(20)  Prepare  periodic  summary 
analyses  of  all  Defense  HoUine 
operations,  including  regular  reports  to 
the  IG,  DoD,  for  each  6-month  period 
ending  on  March  31  and  September  30, 
and  to  the  Deputy  Inspector  General  for 
Program  Planning,  Review  and 
Management  for  use  in  the  DoD,  Office 
of  the  Inspector  General  "Semiannual 
Report  to  the  Congress."  Include  in  the 
semiannual  report  an  accounting  for  all 
allegations  received  by  the  Defense 
HoUine  office  from  all  sources,  and 
prepare  them  in  accordance  with  the 
format  required  by  DoD,  Office  of  the 
Inspector  General,  "Semiannual  Report 
to  the  Congress." 

(21)  Maintain  the  widest 
dissemination  of  information  concerning 
the  Defense  Hotiine  Program  by  using 
such  mechanisms  as  news  releases, 
items  in  internal  publications  (including 
telephone  directories),  official  notices, 
posters,  and  other  media.  Develop 
educational  material  for  use  in 
encouraging  DoD  employees  to  report 
fraud  and  mismanagement  in  DoD 
programs  and  operations. 

(c)  Heads  of  DoD  Components  shall 
establish  and  implement  policies  to 
ensure  that  the  Defense  HoUine  Program 
is  fully  effective.  To  achieve  that  aim. 
they  shall: 

(1)  Establish  a  single  coordinator  to 
manage,  monitor,  and  report  to  the 
Defense  HoUine  the  actions  of  audit, 
inspection,  and  investigative  groups  on 
allegations  referred  by  the  Defense 
Hotline  to  the  DoD  Component  for 
action. 

(2)  Establish  and  implement 
operational  procedures  in  accordance 
with  the  guidance  in  S  98.6. 

(3)  Have  cognizant  audit,  inspection, 
and  investigative  organizations  examine 
Defense  HoUine  complaints.  The  audit, 
inspection,  and  investigative 
organizations  shaU: 

(i)  Audit,  inspect,  or  investigate 
Defense  Hotline  referrals  in  accordance 
with  DoD  standards  and  procedures. 
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and  under  the  implementing  guidance  of 
the  concerned  agency  or  organization. 
Examination  of  Defense  HotHne 
allegations  by  the  Military  Departments 
shall  be  conducted  using  the  regulatory 
procedures  of  the  concerned  Service 
element. 

(ii)  Maintain  appropriate  records  to 
ensure  accountability  of  all  Defense 
HoUine  referrals  until  final  disposition 
of  the  case. 

(iii)  Establish  the  administrative  and 
operational  controls  and  procedures 
necessary  to  provide  maximum 
protection  for  the  identity  of  any  I 
Defense  Hotline  Program  source  who 
requests  anonymity  or  confidentiality, 
(iv)  Ensure  that  professionalism  and 
organizational  independence  are 
observed  and  that  audits,  inspections, 
and  investigations  are  conducted  in  an 
impartial  and  objective  manner. 

(v)  Promptly  process  all  allegations 
that  have  been  referred  by  the  Defense 
HoUine  for  action  and  expedite  the 
examination  of  allegations  that  are  time- 
sensitive. 

(vi)  Process  and  examine  all 
allegations  that  have  been  referred  as 
"information"  matters  to  determine  if  an 
inquiry  is  warranted.  Report  any  action 
taken  as  the  result  of  the  referral  as 
outlined  in  paragraph  (c)(3)(vii)  of  this 
section. 

(vii)  Submit  a  final  report  of  the 
results  of  the  inquiry  through  the 
Component  Hotline  coordinator  to  the 
Defense  HoUine  within  90  days  from  the 
date  the  complaint  was  transmitted  by 
the  Hotline  for  action.  The  report  shall 
conform  with  the  format  prescribed  in 
the  Defense  Hotline  Completion  Report 
(Appendix  D).  When  an  examination 
cannot  be  completed  in  90  days,  submit 
a  Defense  HoUine  Progress  Report 
(Appendix  C)  to  the  Defense  Hotline 
stating  the  reason  for  the  delay  and  the 
expected  date  of  submission  of  the  final 
report. 

(viii)  Submit  to  the  Defense  Hotline  a 
Defense  Hotline  Progress  Report  on 
each  open  case  on  the  6-month 
anniversary  date  of  the  beginning  of  the 
investigation,  using  the  format  ini 
Appendix  C. 

(ix)  Submit  progress  reports  to  the 
Defense  HoUine  on  the  status  of  all 
audit  actions  or  criminal  investigations 
that  have  been  open  6  months  or  more 
as  of  March  31  and  September  30  to 
facilitate  semiannual  reporting  under 
Pub.  L  95-452.  Submit  the  cited  status 
information  15  calendar  days  before  the 
end  of  the  6-month  period.  j 

(x)  Provide  information  or        I 
documentation  on  pending  or  closed 
examinations  to  the  IG,  DoD. 

(xi)  Ensure  that  documentation 
contained  in  the  official  examination  file 


fully  supports  the  findings  and 
conclusions  reflected  in  the  Defense 
Hotline  Completion  Report.  As  a 
minimum,  the  file  shall  contain  a  copy  of 
the  Hotline  Completion  Report  and  a 
memorandum  that  reflects  the  actions 
taken  by  the  examining  official  to 
determine  the  findings,  complete 
idenUty  of  all  witnesses,  the  date  and 
information  related  during  the  interview, 
and  specific  details  and  location  of  all 
documents  reviewed.  The  extent  of  the 
file  documentation  shall  be  dictated  by 
the  type  of  examination  conducted. 

(xii)  Retain  all  working  papers  and 
files  for  2  years  from  the  date  the  matter 
was  formally  closed  by  the  Defense   • 
HoUine.  At  the  end  of  the  2-year  period, 
retire  the  files  in  accordance  with  the 
pertinent  administrative  procedures  of 
the  DoD  Component. 

(4)  Cooperate  with  the  auditors, 
inspectors,  and  investigators  by  granting 
immediate  and  unrestricted  access — 
except  as  is  provided  for  by  section  F.  of 
DoD  Directive  5106.1  '—to  personnel, 
documents,  and  records;  and  provide 
suitable  working  facilities  and 
arrangements. 

(5)  Ensure,  under  reporting 
requirements  outlined  in  paragraphs 
(c)(3)  (vii),  (viii),  and  (ix)  that  reports  are 
prompUy  submitted  to  the  referring 
audit,  inspection,  or  investigaUve 
organizaUon.  Also,  completion  reports 
should  reflect  administrative,  correcUve, 
puniUve,  or  other  type  action  taken  on 
cases  referred  to  them  for  resolution. 

(6)  Maintain  an  active  Defense 
Hotline  publicity  campaign,  using  local 
newspapers,  official  notices,  posters, 
telephone  directories,  and  other  media. 
Implement  education  programs  to 
encourage  employees  to  identify  and 
report  fraud  and  mismanagement  in 
DoD  programs  and  operations. 

§  98.6    Procedures. 

(a)  Methods  for  processing  and 
controlling  the  receipt,  examinaUon,  and 
reporting  of  all  allegations  referred  to 
DoD  Components  for  audit,  inspection, 
and  investigation  through  the  Defense 
HoUine  Program  are  addressed  in  this 
secUon  and  §  98.5  and  include 
procedures  to  track,  monitor,  and  follow 
up  on  allegaUons  referred  to  the  Defense 
Hothne,  regardless  of  source.  Sources  of 
allegaUons  include  The  White  House, 
Members  of  Congress,  the  GAO  HoUine. 
Office  of  Management  and  Budget 
(0MB),  other  execuUve  agency  hoUines. 
DoD  staff  acUviUes,  and  individuals 


'  Copies  may  be  obtained,  if  needed,  from  the 
U.S.  Naval  Publications  and  Forms  Center,  5801 
Tabor  Avenue.  ATTN:  Code  1052,  Philadelphia  PA 
19120. 


communicating  directly  with  the  IG, 
DoD. 

(b)  Necessary  controls  shall  be 
established  to  provide  maximum 
protection  for  the  idenUty  of  users  of  the 
Defense  HoUine.  Individuals  shall  be 
ensured  that  they  can  report  instances 
of  fraud  and  mismanagement  without 
fear  of  reprisal  or  unauthorized 
disclosure  of  identity,  as  provided  in 
Pub.  L.  95-452  and  DoD  Instruction 
7050.3,*  However,  individuals  reporting 
alleged  fraud  and  mismanagement 
should  be  encouraged  to  idenUfy 
themselves  to  the  Defense  HoUine  so 
that  the  Defense  Hotline  staff  can 
recontact  the  source  if  additional 
information  is  needed. 

(c)  All  substantive  allegations 
received  by  the  Defense  HoUine  shall  be 
examined.  The  examination  shall 
normally  be  conducted  by  disinterested 
and  qualified  auditors,  inspectors,  or 
investigators.  When  necessary,  DoD 
Components  may  use  individuals  or 
groups  with  other  professional  or 
technical  skills  to  assist  in  conducting 
examinations  under  the  direct 
supervision  of  the  responsible  audit, 
inspection,  or  investigative  officials, 

(d)  The  procedures  used  must  ensure 
that  due  professional  care  and 
organizational  independence  are 
observed,  and  that  examinaUons  are 
impartial  and  objective.  AllegaUons 
must  be  examined  by  officials 
independent  of  the  specific  unit,  office, 
staff  element,  operation,  etc.,  in  which 
the  complaint  is  alleged  to  have 
occurred. 

(e)  DoD  Components  shall  encourage 
personnel  to  register  complaints  and 
grievances  through  appropriate 
management  and  grievance  channels, 
and  submit  suggestions  for  management 
improvements  through  the  proper  DoD 
Incentive  Awards  Program.  There  shall 
be  no  requirement  for  any  individual 
who  makes  complaints  or  provides 
information  to  the  IG,  DoD,  Defense 
Hotline  representatives  to  discuss  such 
complaints  or  information  with  the 
individual's  supervisor  or  the  head  of 
the  activity.  DoD  Components  shall 
encourage  the  reporting  of  suspected 
fraud  and  mismanagement  to  the 
Defense  HoUine  either  through  the  toll- 
free  800-424-9098  commercial,  FTS  202- 
693-5080,  or  AUTOVON  223-5080 
telephone  system  or  by  mail  to  the 
Defense  Hotline,  The  Pentagon. 
Washington,  DC  20301-1900. 

§  98.7    Infoimation  requirements. 

The  reporting  requirements  in  §  98.5 
are  exempt  from  formal  approval  and 


licensing  under  subsection  VII.F.  of 
enclosure  3  to  DoD  Directive  5000.19.  ' 

§  98.8    Effective  date  and  implementation. 

This  part  is  effective  March  20, 1987. 
The  Military  Departments  shall  forward 
two  copies  of  implemenUng  documents 
to  the  Inspector  General,  Department  of 
Defense,  within  60  days.  This  part  is  the 
implementing  guidance  for  all  other  DoO 
Components. 


'  See  footnote  1  to  S  98.5|c)(4) 
BILUNG  CODE  M10-01-M 


«  See  footnote  1  to  !  98.5(c)(4). 


APPENDIX  A-  INSPECTOR  GENERAL.  DEPARTMENT  OF  DEFENSE, 
DEFENSE  HOTLINE  '. 
RECORD  OF  CALL 

CONTROL  NUMBER:  DATE: 

ALLEGATION: 

REFER  FOR  INDEPENDENT  REVIEW  BY:  (Tracking  and  Response  Required) 

AAAAAAAAAAAAAAAAAAAAAAAA«AAAAAAAAAAAAAtAtAiAAAAAAA**AAAAAAAAAAAAAA**At*AAAAAAAA 

SUMMARY  OF  ALLEGATION^ 

AtiiAiA-tAAAAtAAAiiAAAAAAA»**»AAAAA->AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA 


('  One  of  the  listed  "CAVEATS"  to  be  placed  on  each  allegation.) 

NOTICE:  The  caller  has  requested  confidentiality.  However,  the  information 
contained  herein  say  tend  to  identify  his  or  her  if  revealed  to  those  involved. 
Therefore,  the  details  of  this  inforaation  shall  not  be  aade  available  to 
unauthorized  personnel.  If  partial  release  of  information  is  required  to 
assist  in  the  investigation,  every  effort  shall  be  aade  to  protect  the  source's 
identity  in  keeping  with  the  Secretary  of  Defense  Menorandun,  June  S,  1981, 
and  Public  Uw  95-452. 

NOTICE:  The  caller  has  chosen  to  remain  anonymous.  However,  the  inforaation 
contained  herein  aay  tend  to  identify  bin  or  her  if  revealed  to  those  involved. 
Therefore,  the  details  of  this  inforaation  shall  not  be  made  available  to 
unauthorized  personnel.  If  partial  release  of  inforaation  is  required  to 
assist  in  the  investigation,  every  effort  shall  be  Bade  to  protect  the  source's 
identity  in  keeping  with  the  Secretary  of  Defense  Memorandum,  June  5,  1981, 
and  Public  Law  95-452. 

NOTICE:  The  identity  of  the  complainant  has  not  been  deleted  from  the  document 
in  order  to  facilitate  resolution  of  the  matter.  However,  discretion  must  be 
exercised  in  the  use  or  release  of  the  source's  identity  to  minimize  the  pos- 
sibility of  retaliatory  action  against  the  individual  in  keeping  with  the 
Secretary  of  Defense  Memorandum,  June  5,  1981,  and  Public  Law  95-452. 


See  the  caveats  on  the  next  page. 
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CONTROL  KUMBER: 


ALLEGATION: 


DEPARTMEyr  OF  DEFENSE,  INSPECTOR  GENERAL. 
DEFENSE  HOTLINE  '. 
RECORD  OF  CALL 

DATE: 


REFER  FOR  INFORMATION  TO: 

NOTE:  Review  of  this  Mterial  revealed  that  it  lacks  sufficient  detail  or 
significant  subject  Batter  to  warrant  forwl  inquiry.  Therefore,  ACTION  IS 
NOT  REQUIRED.  The  case  is  forwarded  as  a  aatter  of  possible  interest  to  the 
activity  involved;  if  action  is  taken  which  substantiates  the  allegation, 
the  results  should  be  provided. 

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA* 

SUMMARY  OF  ALLEGATION 

A*AAAAAAAAAAAAAAAAAAAAAAA;,»Kdlni:<r»»,Ht^^^h»^H^^^^ 


CONTROL  NUMBER: 

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA 

DATE  OF  CAU:  TIME  OF  CALL: 

CALLER'S  NAME: 

CALLER'S  POSITION:   (Civil  Service  Grade,  Military  Rank,  or  Civilian  Title) 

CALLER'S  ADDRESS:  (Specify  Hone  or  Business) 

CALLER'S  TELEPHONE  NUMBER:   (    )   (  ) 

(Specify  Hose  or  Business:  AUTOVON,  FTS,  coaaercial) 

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA*A-A 

DOES  CALLER  DESIRE  CONFIDENTIALITY?       (YES  OR  NO):  


IS  CALLER  WILLING  TO  BE  INTERVIEWED? 


(YES  OR  NO): 


WHAT  OTHER  ACTION  HAS  THE  CALLER  TAKEN  REGARDING  THIS  MATTER?  (Indicate  to 
whoa,  date,  and  results,' if  any) 

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAiiiiAAAAAAAAAJLAJHAAiAAAAi^tAA-iJHW-it 


AAAAAAAAAAAAAAAA-AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA 

HOTLINE  WRITER'S  COMMENTS: 


AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA 

HOTLINE  REPRESENTATIVE  (Surname):   SUPERVISOR'S  APPROVAL  (Surna«e):  TYPIST 
(initials): 
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APPENDIX  B-  INSPECTOR  GEHERAL,  DEPAJtTMEMT  OF  DEFENSE, 
DEFENSE  HOTLINE*. 
DECISION  MEMORANDUM 


CONTROL  NUMBER: 


DATE: 


Al.kk!LkkXkkiX!.klk:.k).kiXX:!iFt*fr:Ht'le**it*1ri!*ltit.llillikki.kkl.kl.kikii.XXIill.XXXi.kl,il<l,ilLkli!tisii 


REFER  FOR  INDEPENDENT  REVIEW  BY:   (agency)  (tracking  and  response  required) 


kikikkittH!*1i*Hr!!iiH!!tHt**!!Hf*lT*ltiik!tkkkkklci!**iri-k1rkkkkkkkkkkkikkkkkkkkkklikkkkkk-kk 

COMMENTS 

irl.ikkikkikklkkkkkkkkkkkkkkkkk):l:liis!ikkkkkkkkkkkkkkkkkikkkkiii-l:iiirlc-Hlrllr!rlrkkkkkkkkki!! 


See  the  caveats  on  the  next  page. 


(  One  of  the  listed  "CAVEATS"  to  be  placed  on  eacb  allegation.) 

NOTICE:  The  caller  has  requested  confidentiality.  However,  the  inforaation 
contained  herein  Bay  tend  to  identify  hia  or  her  if  revealed  to  those  involved. 
Therefore,  the  details  of  this  inforaation  shall  not  be  aade  available  to 
unauthorized  personnel.   If  partial  release  of  information  is  required  to 
assist  in  the  investigation,  every  effort  shall  be  aade  to  protect  the  source's 
identity  in  keeping  with  the  Secretary  of  Defense  Heaiorandua,  June  5,  1981, 
and  Public  Uw  95-452. 

NOTICE:  The  caller  has  chosen  to  reaain  anonymous.  However,  the  information 
contained  herein  may  tend  to  identify  him  or  her  if  revealed  to  those  involved. 
Therefore,  the  details  of  this  information  shall  not  be  made  available  to 
unauthorized  personnel.  If  partial  release  of  information  is  required  to 
assist  in  the  investigation,  every  effort  shall  be  made  to  protect  the  source's 
identity  in  keeping  with  the  Secretary  of  Defense  Memorandum,  June  5,  1981, 
and  Public  Law  95-452. 

NOTICE:  The  identity  of  the  complainant  has  not  been  deleted  from  the  document 
in  order  to  facilitate  resolution  of  the  matter.  However,  discretion  must  be 
exercised  in  the  use  or  release  of  the  source's  identity  to  minimize  the  pos- 
sibility of  retaliatory  action  against  the  individual  in  keeping  with  the 
Secretary  of  Defense  Memorandum,  June  5,  1981,  and  Public  Law  95-452. 
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CONTROL  NUMBER: 


DEPARTMENT  OF  DEFENSE.  INSPECTOR  GENERAL. 
DEFENSE  HOTLINE  '. 
DECISION  MEMORANDUM 

DATE: 


REFER  FOR  INFORMATION  TO:   (agency) 

NOTE:  Review  of  this  aaterial  revealed  that  it  lacks  sufficient  detail  or 
significant  subject  aatter  to  warrant  a  foraal  inquiry.  Therefore,  ACTION  IS 
NOT  REQUIRED.  The  case  is  forwarded  as  a  aatter  of  possible  interest  to  the 
activity  involved;  if  action  is  taken  and  the  allegation  is  substantiated, 
the  results  should  be  provided. 

kkirktrlrlrkkXkiXkkkklXkkltltXkkkkXXiXXkkkkXXIrlrirlcirirltlriXkXXtXXkkkkk'Xiirkkkkkkkkkkkkkki 

COMMENTS 

kkXkkkkXkkkkkkkkkXkXiXXkXkXkkkkkXkktXkkkkkkXkkkkkkkkkkXkklXXkkkkkkkkkkXXkkkkkk 
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APPENDIX  C-  MJENSE  HOTLINE  PROGRESS  REPORT 
AS  OF:   (APPLICABLE  DAlfl 

1.  ^plicable  DoD  Coapoaent: 

2.  Hotline  Control  Nuaber: 

3.  Date  Referral  Initially  Received: 

4.  Status: 

a.  Naae  of  organization  conducting  ezaaination. 

b.  Type  of  exaaination  being  conducted. 

c.  Results  of  esaaination  to  date  (suaaary). 

d.  Reason  for  delay  in  coapleting  the  exaaination. 

5.  Expected  Date  of  Coapletion. 

6.  Action  Agency  Point  of  Contact  (POC): 

a.  Naae  of  POC. 

b.  Duty  telephone  nuaber. 
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APPENPIX  D-  DEFENSE  HOTLINE  COMPLETIOM  REPORT 
AS  of: (APPLICABLE  DATE) 

1.  Naae  of  Official  Coaductiog  the  Audit,  Inspection,  or  Investigation: 

2.  Rank  and/or  Grade  of  Official: 

3.  Duty  Position  and  Contact  Telephone  Nuaber  of  Official: 
A.  Organization  of  Official: 

5.  Hotline  Control  Nuaber: 

6.  Scope  of  Exanination,  Conclusions,  and  Reconaendations: 

a.  Identify  the  allegations,  applicable  organization  and  location,  person 
or  persons  against  whoa  the  allegation  was  aade,  dollar  significance  of  actual 
or  estiaated  loss  or  waste  of  resources. 

b.  Indicate  the  scope,  nature,  and  aanner  of  the  exaaioation  conducted 
(docuaents  reviewed,  witnesses  interviewed,  evidence  collected,  and  persons 
interrogated).  The  report,  shall  reflect  whether  inquiries  or  interviews  were 
conducted  by  telephone  or  in  person.  The  identity  of  the  interviewee  need  not 
be  reflected  in  the  report;  however,  this  infomation  shall  be  docuaented  in 
the  official  field  file  of  the  exaaining  agency.  If  individuals  cited  in  the 

BILUNG  CODE  3S10-01-C 


allegation  are  interviewed,  the  fact  shall  be  reflected  in  the  report.  The 
specific  identity  and  location  of  pertinent  docuaents  reviewed  during  the 
course  of  the  exaaination  shall  be  recorded  and  reflected  in  the  report. 
Procureaent  history  data  shall  be  reflected  in  those  coaplaints  of  spare  parts 
excessive  price  increases. 

c.  Report  findings  and  conclusions  of  the  exaaining  official.  This  para- 
graph aay  include  prograa  reviews  aade,  coaaents  as  to  the  adequacy  of  existing 
policy  or  regulation,  systea  weaknesses  noted,  and  siailar  coaaents. 

7.  Cite  Criainal  or  Regulatory  Violation  or  Violations  Substantiated. 

8.  Disposition — for  exaainations  involving  econoaies  and  efficiencies,  report 
aanageaent  actions  taken  in  the  final  report.  For  exaainations  involving 
criainal  or  other  unlawful  acts,  include  the  results  of  criainal  prosecutions, 
providing  details  of  all  charges  and  sentences  iaposed.  Include  the  results  of 
adainistrative  sanctions,  repriaands,  value  of  property  or  aoney  recovered,  or 
other  such  actions  taken  to  preclude  recurrence. 

9.  Specify  security  classification  of  inforaation.  Each  exaaining  organiza- 
tion aust  deteraine  and  state,  when  applicable,  the  security  classification  of 
inforaation  included  in  the  report  that  aight  jeopardize  national  defense  or 
otherwise  conproaise  security  if  the  contents  were  disclosed  to  unauthorized 


10.  Indicate  the  location  of  Field  Working  Papers  and  Files. 
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Federal  Register  /  Vol.  52.  No.  225  /  Monday.  November  23.  1987  /  Rules  and  RegulaUons      44893 


Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
November  16, 1987. 
[FR  Doc.  87-26806  Filed  11-20-87;  8:45  am] 

BILUNQ  COM  M10-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Putrtic  Land  Order  6660 

[AK-932-07-4S20-10;  A-026092,  AA-60625. 
AA-60697] 

Revocation  of  Executive  Order  No. 
3305  and  Partial  Revocation  of  Public 
Land  Order  Nos.  1 143  and  2394  for 
Selection  of  Lands  by  the  State  of 
Alaska 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  revokes  an 
Executive  Order  and  partially  revokes 
tw*^public  land  orders  (PLOs)  insofar  as 
they  affect  approximately  0.96  acre  of 
public  land  withdrawn  and  reserved  for 
use  as  administrative  sites  by  the  Forest 
Service,  Department  of  Agriculture,  as 
the  Ketchikan  Dock  Site,  Ketchikan 
Marine  Station,  and  Ketchikan 
Administrative  Sites.  This  action  will 
also  classify  the  land  as  suitable  for 
selection  by  the  State  of  Alaska,  if  such 
land  is  otherwise  available.  If  the  land  is 
not  selected  by  the  State,  this  order 
opens  the  land  to  metalliferous  mining, 
pursuant  to  PLO  5180,  as  amended. 

EFFECTIVE  DATE:  November  23, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  701  C  Street,  Box  13,  Anchorage, 
Alaska  99513,  907-271-5477. 

SUPPLEMENTARY  INFORMATION:  By  virtue 

of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751;  43  U.S.C.  1714, 
and  by  section  17(d)(1)  of  the  Alaska 
Native  Claims  Settlement  Act  of 
December  18, 1971,  85  Stat.  708  and  709; 
43  U.S.C.  1616(d)(l].  it  is  ordered  as 
follows: 

1.  Executive  Order  No.  3305,  dated 
July  10. 1920;  Public  Land  Order  No. 
1143.  dated  May  4. 1955;  and  Public 
Land  Order  No.  2394.  dated  May  25. 
1961,  which  withdrew  land  for  use  by 
the  Forest  Service,  Department  of 
Agriculture  as  Administrative  Sites,  are 
hereby  revoked  insofar  as  they  affect 
the  following  described  lands: 


Copper  River  Meridian 
Ketchikan  Dock  Site 

T.  75  S.,  R.  91  E.  (Partially  surveyed) 

In  the  townsite  of  Ketchikan,  Alaska, 
beginning  at  a  point  on  the  west  side  of 
Water  Street  in  the  harbor  of  Ketchikan, 
Alaska,  whence  the  southwest  comer  of 
Lot  43  of  the  Ketchikan  townsite  bears  S. 
65°a2'  E.  61.76  feet; 

Thence  N.  42''9'  W.  96  feet; 

Thence  S.  47°51'  W.  85  feet; 

Thence  S.  42*9'  E.  96  feel; 

Thence  N.  47°51'  E  85  feet  to  the  place  of 
beginning. 

The  area  described  contains  approximately 
0.187  acre. 

Ketchikan  Marine  Station  Site 

T.  75  S.,  R.  90  E.  (Unsurveyed) 
Beginning  at  meander  comer  No.  4.  U.S. 

Survey  No.  1079,  Alaska; 
Thence  S.  24'04'  W.  115.46  feet  along 

westerly  line  of  said  Ketchikan  Marine 

Station; 
Thence  N.  90°  E.  36.73  feet; 
Thence  N.  25°49'  E.  93.49  feet  to  a  point  on 

the  meander  line  of  U.S. 
Survey  No.  1079; 
Thence  N.  55°  W.  37.07  feet  along  said 

meander  line  to  the  point  of  beginning. 
The  area  described  contains  approximately 
0.08  acre. 

Ketchikan  Administrative  Sites 
T.  75  S.,  R.  90  E.  (Unsurveyed) 
Lot  3,  U.S.  Survey  No.  1079.  Alaska. 

situated  within  the  city  limits  of 

Ketchikan,  Alaska;  and 
That  portion  of  lot  4,  U.S.  Survey  No.  1079, 

Alaska,  described  as  follows: 
Beginning  at  comer  No.  1,  lot  4,  U.S.  Survey 

No.  1079.  Alaska: 
Thence  S.  64*11'  E.  37.50  feet  along  the 

northerly  line  of  said  lot  4; 
Thence  S.  25''49'  W.  35.60  feet  to  a  point  on 

the  meander  line  of  U.S.  Sttr^ey  Na  1079; 
Thence  N.  55°00'  W.  37.07  feet  along  the 

meander  line  to  meander  comer  No.  4 

U.S.  Survey  No.  1079; 
Thence  N.  24°04'  E.  29.70  feet  to  the  point  of 

beginning. 

The  areas  described  aggregate 
approximately  0.69  acre. 

The  areas  described  aggregate  a  total  of 
approximately  0.96  acre. 

2.  Subject  to  valid  existing  rights,  the 
lands  described  above  are  hereby 
classified  as  suitable  for  and  opened  to 
selection  by  the  State  of  Alaska  under 
either  the  Alaska  Statehood  Act  of  July 
7. 1958,  72  Stat.  339,  et  seq.;  48  U.S.C. 
prec.  21,  or  section  906(b)  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  of  December  2, 1980,  94  Stat.  2437- 
2438;  43  U.S.C.  1635. 

3.  As  provided  by  section  6(g)  of  the 
Alaska  Statehood  Act,  the  State  of 
Alaska  is  provided  a  preference  right  of 
selection  for  the  lands  described  above 
for  a  period  of  ninety-one  (91)  days  from 
the  date  of  publication  of  this  order,  if 
the  lands  are  otherwise  available.  Any 
of  the  lands  described  herein  that  are 


not  selected  by  the  State  of  Alaska  will 
continue  to  be  subject  to  the  terms  and 
conditions  of  PLO  5180,  as  amended, 
and  other  withdrawals  of  record. 

4.  At  10  a.m.  February  22. 1988,  the 
land  described  in  paragraph  1  will  be 
opened  to  location  and  entry  under  the 
United  States  mining  laws  for 
metalliferous  minerals,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirement  of 
applicable  laws.  Appropriation  of  any 
land  described  in  this  order  under  the 
general  mining  laws  for  metalliferous 
minerals  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38.  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  between  rival  locators 
over  possessory  rights  since  Congress 
has  provided  for  such  determinations  in 
local  Courts. 
I.  Steven  Griles, 

Assistant  Secretary  of  the  Interior. 
November  10, 1987. 

(FR  Doc.  87-26890  Filed  11-20-87;  8:45  am] 

BILLING  COOC  431(KIA-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  78-16;  Notice  6] 

Federal  Motor  Vehicle  Safety 
Standards;  Steering  Control  Rearward 
Displacement 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Final  rule. 

SUMMARY:  This  Hnal  rule  amends 
Standard  No.  204,  Steering  Control 
Rearward  Displacement,  to  extend  its 
coverage  of  trucks,  buses,  and 
multipurpose  passenger  vehicles.  The 
standard  currently  applies  to  trucks, 
buses,  and  multipurpose  passenger 
vehicles  with  a  gross  vehicle  weight 
rating  (GVWR)  of  10,000  pounds  or  less 
and  an  unloaded  vehicle  weight  of  4,000 
pounds  or  less.  This  final  rule  raises  the 
unloaded  vehicle  weight  limitation  to 
5,500  pounds.  Agency  research  has 
consistently  shown  that  steering 
assemblies  are  a  major  source  of  driver- 
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related  injuries  in  light  trucks  and 
multipurpose  passenger  vehioles  (e.g., 
van-type  passenger  vehicles  and  utility 
vehicles).  Limiting  the  amount  of 
steering  column  displacement  should 
help  reduce  those  injuries  since  research 
has  demonstrated  the  effectiveness  of 
Standard  No.  204  in  reducing  steering 
column-related  injuries. 
DATES:  The  effective  date  of  changing 
the  Code  of  Federal  Regulations  to 
reflect  the  amendments  in  this  notice  is 
January  7, 1988.  Petitions  for 
reconsideration  must  be  received  by 
December  23, 1987.  The  expanded 
application  of  the  standard  takes  effect 
September  1, 1991.  Each  truck,  bus,  and 
multipurpose  passenger  vehicle  that  is 
mani^actured  on  or  after  that  date,  and 
has  a  gross  vehicle  weight  rating  of 
10,000  pounds  or  less  and  an  unloaded 
vehicle  weight  of  5,500  pounds  or  less 
must  comply  with  the  requirements  of 
the  standard. 

ADDRESS:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  and 
notice  number  of  the  notice  and  be 
submitted  to:  Administrator,  Room  5220, 
National  Highway  Traffic  Safety 
Administration.  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC 
20590. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Clarke  Harper,  Office  of  Vehicle 
Safety  Standards,  NRM-12,  Room  5320, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Telephone  (202) 
366-4916.  j 

SUPPLEMENTARY  INFORMATION:  On' 
November  9. 1978  (43  FR  53364),  the 
agency  proposed  extending  the 
applicability  of  Standard  No.  204.  as 
well  as  that  of  two  other  passenger  car 
standards,  to  trucks,  buses,  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  (GVWR)  of 
10.000  pounds  or  less.  The  agency 
proposed  these  changes  since  research 
has  indicated  that  additional  safety 
improvements  were  needed  to  reduce 
steering  assembly-related  injuries  to 
drivers  of  light  trucks,  utility,  and  van- 
type  vehicles.  Based  on  the 
demonstrated  effectiveness  of  steering 
assembly-related  improvements  in 
passenger  cars,  the  agency  amended 
Standard  No.  204.  Steering  Column 
Rearward  Displacement,  on  November 
29. 1979  (44  FR  68470)  to  extend  its 
applicability  to  vehicles  with  a  GVWR 
of  10,000  pounds  or  less  and  an 
unloaded  vehicle  weight  of  4,000  pounds 
or  less.  The  agency  explained  that  it 
took  that  action  while  it  continued  to 
study  methods  for  dealing  with 
certification  problems,  which  were  fully 
discussed  in  the  November  1979  notice. 


experienced  by  final-stage 
manufacturers  of  vehicles  that  have  an 
unloaded  vehicle  weight  greater  than 
4,000  pounds. 

On  April  4, 1985  (50  FR  13403), 
NHTSA  proposed  to  complete  this 
rulemaking  action  by  extending  the 
benefits  of  Standard  No.  204  to 
additional  vehicles.  Based  on  an 
analysis  of  the  comments  received  in 
response  to  the  notice,  NHTSA  has 
decided  to  adopt  the  proposal  and 
extend  the  applicability  of  the  standard 
to  vehicles  that  have  a  gross  vehicle 
weight  rating  (GVWR)  of  10,000  pounds 
or  less  and  an  unloaded  weight  of 
greater  than  4,000  pounds,  but  not 
greater  than  5,500  pounds.  The  issues 
raised  by  the  commenters  and  the 
reasons  for  the  agency's  decision  are 
discussed  below. 

Support  for  the  Extension 

The  commenters  generally  supported 
the  proposed  extension  of  the  standard, 
although  several  of  the  commenters 
raised  concerns  about  the  leadtime. 
Chrysler  said  that  it  "generally  concurs 
with  the  appropriateness  of  extending 
the  applicability"  of  the  standard. 
Chrysler  said  that  most  of  its  vehicles 
could  comply  with  two  years  of 
leadtime.  It  did.  however,  request  one 
year  of  additional  leadtime  for  forward 
control  vehicles,  saying  that  the  "very 
short  front  end  and  limited  crush  space 
on  forward  control  vehicles  requires  the 
development  of  a  very  efficient  energy 
management  system  to  maximize 
passenger  compartment  integrity  and 
control  displacement  of  the  steering 
assembly."  Ford  said  that  it  did  not 
object  to  the  proposed  extension,  but 
questioned  whether  the  strengthening  of 
a  vehicle's  front  end  to  limit  steering 
column  intrusion  could  make  the  vehicle 
more  aggressive  in  impacts  with  other 
vehicles.  General  Motors  (GM)  also 
questioned  whether  the  structural 
changes  made  to  comply  with  the 
standard  would  adversely  affect  the 
safety  of  occupants  in  vehicles  struck  by 
the  light  trucks,  buses,  and  multipurpose 
passenger  vehicles  covered  by  the 
proposed  rule.  GM  asked  the  agency  to 
defer  adoption  of  a  final  rule  until  this 
issue  is  resolved. 

The  Insurance  Institute  for  Highway 
Safety  (IIHS)  also  supported  the 
proposed  extension  saying  that  "the 
need  for  protection  of  drivers  of  these 
vehicle  from  steering  assembly-related 
injuries  has  increased  due  to  the 
growing  popularity  and  increased 
numbers  of  vehicles  in  this  weight 
range."  IIHS  urged  the  agency  to 
consider  an  earlier  effective  date  noting 
that  some  manufacturers  may  have 
already  redesigned  their  steering 


columns  in  response  to  the  earlier  final 
rule  extending  the  standard  to  some 
light  trucks,  vans,  and  multipurpose 
passenger  vehicles. 

NHTSA  has  decided  to  adopt  the 
proposed  extension  to  light  trucks. 
MPV's,  and  buses  with  unloaded  vehicle 
weight  up  to  5,500  pounds  to  reduce 
occupant  deaths  and  injuries  in  those 
vehicles.  NHTSA  disagrees  with  Ford 
and  GM  that  the  extension  will  promote 
more  aggressive  vehicle  designs  and 
negatively  affect  the  safety  of  occupants 
of  passenger  cars  and  vehicles  not 
covered  under  today's  rule.  The  vehicles 
affected  by  this  final  rule  have  already 
been  designed  to  withstand  the  30  mile 
per  hour  barrier  impact  tests  required  by 
Standards  No.  212,  219,  and  301. 

Neither  GM  nor  Ford  provided  any 
•nformation  indicating  why  and  to  what 
degree  further  strengthening  of  the 
vehicle's  frontal  structure  is  needed  to 
comply  with  Standard  No.  204.  NHTSA 
believes  steering  column  designs  are 
capable  of  limiting  steering  column 
intrusion  without  having  to  increase 
frontal  stiffness.  Therefore,  the  agency 
believes  that  extending  the  applicability 
of  the  standard  need  not  increase  the 
aggressivity  of  the  vehicles  covered  by 
the  standard. 

Effect  on  Final  Stage  Manufacturers 

Winnebago  Industries  filed  comments 
addressing  the  concern  of  small 
incomplete  and  frnal-stage 
manufacturers,  such  as  itself. 
Winnebago  explained  that  it 
manufactures  a  front  wheel  drive  multi- 
purpose vehicle  which  consists  of 
components  supplied  by  a  variety  of 
companies.  It  expressed  concern  that  if 
the  proposed  requirements  were 
adopted,  the  burden  of  redesigning  the 
affected  vehicle  components  might  fall 
on  the  final-stage  manufacturer,  which 
has  limited  engineering  and  financial 
resources.  Winnebago  said  that  final- 
stage  manufacturers  would  have  to 
conduct  the  necessary  testing  to 
determine  whether  the  redesigned 
vehicle  complied  with  the  standard. 

The  agency  has  considered  the 
compliance  difficulties  described  by 
Winnebago  for  final-stage 
manufacturers  and  has  determined  that 
the  5,500  pound  unloaded  weight  limit  of 
this  adopted  extension  of  Standard  No. 
204  provides  sufficient  relief  from  those 
problems.  As  described  in  the  proposal 
to  this  rule,  the  effect  of  this  rule  on  the 
multi-stage  manufacturing  process  has 
been  addressed  in  past  rulemaking 
actions.  A  brief  summary  is  appropriate. 

In  November  1978.  NHTSA  proposed 
to  extend  Standard  No.  204  and  two 
other  companion  standards  to  all 


multipurpose  passenger  vehicles,  trucks 
and  buses  with  a  GVWR  of  laoOO 
pounds  or  less.  The  final  rule  issued  in 
November  1979  extended  Standard  No. 
204's  applicability  only  to  those  vehicles 
with  a  GVWR  of  10,000  pounds  or  less 
and  an  unloaded  vehicle  weight  of  4.000 
pounds  or  less.  NHTSA  explained  that  it 
took  that  action  while  it  continued  to 
study  methods  for  dealing  with 
certification  difficulties  experienced  by 
final-stage  manufacturers  of  vehicles 
having  an  unloaded  vehicle  weight 
greater  than  4.000  pounds.  NHTSA  then 
completed  its  evaluation  of  possible 
solutions  to  those  certification 
difficulties,  and  in  rulemaking  on 
Standard  Nos.  212.  Windshield 
Mounting,  and  219.  Windshield  Zone 
Intrusion  (45  FR  22044;  April  3, 1980).  the 
agency  provided  the  5,500  pound 
unloaded  vehicle  weight  limit  as  a 
reasonable  means  of  reducing 
compliance  problems  for  final-stage 
manufactiu'ers  without  compromising 
occupant  safety. 

Amending  Standard  No.  204  to  adopt 
the  5,500  pound  weight  limit  thus 
completes  the  original  plan  of  the 
agency  to  upgrade  the  performance  of 
steering  columns  for  multipurpose 
passenger  vehicles,  light  trucks  and 
buses,  and  succeeds  in  making  test 
requirements  consistent  wherever 
possible.  NHTSA  is  aware  of  no 
indications  that  final-stage 
manufacturers  are  experiencing 
compliance  problems  with  Standards 
Nos.  212  and  219  notwithstanding  the 
5.500  pound  unloaded  vehicle  weight 
limit  provided  for  their  benefit,  and  is 
aware  of  no  data  showing  that  the  5.500 
pound  hmit  will  provide  insufficient 
rehef  in  the  case  of  Standard  No.  204.  In 
the  absence  of  evidence  substantiating 
the  claims  that  the  5,500  pound  Umit  will 
not  provide  the  intended  relief.  NHTSA 
is  proceeding  with  the  extension  of 
Standard  No.  204  as  proposed. 

Use  of  a  Driver  Test  Dummy 

As  presently  codified  in  the  Code  of 
Federal  Regulations,  the  text  of 
Standard  No.  204  is  followed  by  a  note 
setting  forth  two  agency  interpretations 
concerning  the  test  procedures  of  the 
standard.  The  agency  adopted  these 
interpretations  soon  after  the  original 
standard  was  issued  in  1967.  The  first 
interpretation  states  that  a  driver  test 
dummy  may  be  used  during  a 
compliance  test  without  measuring  the 
impact  force  developed  on  the  chest. 
The  agency  has  never  used  a  driver  test 
diunmy  in  its  compliance  test  because  of 
the  possibility  that  the  test  dummy  could 
interfere  with  the  rearward 
displacement  of  the  steering  column.  In 
addition,  the  use  of  such  a  dummy 


would  preclude  the  use  of  a  scratch  tube 
device  for  measuring  steering  control 
dynamic  displacement,  which  is  the 
measurement  device  the  agency  has 
used  in  its  compliance  testing.  (A 
scratch  tube  is  a  metal  tube  mounted  to 
the  steering  column  that  has  a  sharp 
marking  device  that  scratches  the  tube 
during  a  crash  to  indicate  the  amount  of 
steering  colunm  displacement.)  NHTSA 
explained  that  it  was  proposing  to 
delete  the  interpretative  note  on  the  use 
of  the  test  dummy  since  the  agency 
believed  the  note  was  unnecessary,  and 
because  the  agency  understood  that  no 
manufacturer  used  a  test  dummy  when 
conducting  Standard  No.  204  compliance 
tests. 

Both  Ford  and  GM  objected  to  the 
proposed  deletion  of  the  interpretative 
note  permitting  the  use  of  a  driver  test 
dummy.  Ford  explained  it  does 
combined  compliance  tests  for 
Standards  Nos.  204,  208.  212,  219.  and 
301  and  noted  that  all  of  those  tests, 
except  for  Standard  No.  204,  require  the 
use  of  a  test  dummy  in  the  driver's  seat. 
GM  opposed  the  proposed  deletion 
because  it  uses  a  photographic 
technique  for  measuring  steering  column 
intrusion  which  is  not  affected  by  the 
presence  of  a  test  dummy. 

Although  Ford  and  GM  have  provided 
new  information  on  manufacturers'  use 
of  a  test  dummy  for  Standard  No.  204 
compUance  testing,  NHTSA  still 
believes  that  the  interpretative  note  is 
uimecessary  and  will  delete  it  frx)m  the 
standard.  NHTSA  is  aware  of  no  reason 
for  keeping  the  note  in  the  standard.  In 
fact,  as  explained  below.  Ford's  and 
GM's  conunents  indicate  that  the  note 
engenders  some  confusion  about  the 
nature  of  the  compliance  test  procedures 
set  forth  in  our  motor  vehicle  safety 
standards,  and  this  gives  the  agency 
further  reason  for  deletion. 

It  appears  that  Ford  and  GM  object  to 
removing  the  interpretative  note 
because  they  believe  such  an 
amendment  to  Standard  No.  204  is 
commensurate  with  a  prohibition 
against  the  use  of  the  test  dummy.  That 
belief  reflects  a  misunderstanding  of  the 
compliance  test  procedures  established 
by  the  Federal  motor  vehicle  safety 
standards.  The  compliance  testing 
procedure  in  any  of  the  safety  standards 
specify  the  procedures  NHTSA  will 
undertake  in  its  compliance  tests. 
Manufacturers,  in  certifying  their 
vehicles,  must  exercise  due  care  in 
ensuring  that  their  vehicles  will  comply 
with  the  applicable  motor  vehicle  safety 
standards  when  tested  by  this  agency 
under  the  procedures  set  forth  in  the 
standards.  Manufacturers  are  free  to 
choose  the  manner  in  which  to  satisfy 


this  "due  care"  standard  and  are  not 
compelled  to  test  their  vehicles  only  in 
accordance  with  the  procedures 
specified  by  any  standard.  Thus, 
NHTSA's  removal  of  the  test  dummy 
note  in  Standard  No.  204  does  not 
prohibit  manufacturers  from  continued 
use  of  a  test  dummy.  This  amendment 
does  not  reduce  in  any  manner  their 
prerogative  to  use  a  test  dummy  or  any 
other  device  to  determine  compliance, 
and  does  not  preclude  them  from 
demonstrating,  in  the  event  a  potential 
noncompliance  arises,  that  they  have 
exercised  due  care  in  ensuring  that  their 
vehicles  will  comply  with  Standard  No. 
204  when  tested  by  NHTSA  with  the 
scratch  tube  device  described  in  the  test 
procedures  for  the  standard. 

Crash  Test  Speed  Correction  Factor 

The  second  NHTSA  interpretation 
concerning  Standard  No.  204  explains 
how  to  correct  steering  column  rearward 
displacement  measurements  for  impact 
speeds  greater  than  30  mph.  NHTSA 
adopted  the  interpretation  at  a  time 
when  it  was  not  possible  to  control 
closely  a  vehicle's  impact  speed  in  a 
barrier  crash.  At  present,  however,  the 
test  speeds  for  barrier  impact  tests  can 
be  precisely  controlled  to  within  ±  0.5 
mph  of  the  intended  impact  speed. 
Because  of  this  advance  in  the  state-of- 
the-art  of  impact  testing,  NHTSA 
believed  that  there  was  no  longer  a  need 
for  a  correction  factor  and  thus  the 
agency  proposed  deleting  it. 

Ford  objected  to  the  proposed 
deletion  of  the  interpretative  note 
providing  a  formula  for  adjusting 
steering  column  displacement  based  on 
differences  in  impact  speeds.  Ford  said 
that  it  conducts  much  of  its  barrier  crash 
tests  at  35  mph  to  determine  how  its 
vehicles  will  perform  in  the  agency's 
New  Car  Assessment  Program  (NCAP) 
crash  tests,  which  uses  a  35  mph  crash 
test.  Ford  said  it  is  concerned  that  if  it 
cannot  use  the  formula  to  adjust  the 
steering  column  displacement  measured 
in  35  mph  tests,  it  will  have  to  conduct 
another  test  at  30  mph,  to  verify  that  its 
vehicles  comply  with  Standard  No.  204. 
Ford  said  that  since  the  current  formula 
has  an  upper  limit  of  33  mph,  it  should 
be  changed  to  35  mph  to  promote  the  use 
of  crash  tests  at  that  higher  speed. 

In  addition,  Ford  said  that  use  of  the 
formula  promotes  international 
harmonization  since  the  regulations  of 
the  Economic  Commission  for  Europe 
(ECE)  uses  a  barrier  impact  speed  of  50 
km/h,  which  is  equal  to  31.1  mph.  Ford 
said  that  because  "manufacturers 
typically  aim  for  test  speeds  above  that 
required  by  the  ECE  standards  in  order 
to  assure  that  all  tests  are  at  least  equal 
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to  the  required  speed,  actual  test  speeds 
would  probably  range  from  31  to  32 
mph."  Further,  because  Ford  was 
concerned  that  it  would  be  no  longer 
able  to  base  its  safety  certification  of 
current  production  or  future  carryover 
models  on  tests  that  relied  on  the  speed 
correction  factor,  it  asked  the  agency  to 
provide  a  suitable  period  for 
manufacturers  to  adjust  to  the  removal 
of  the  interpretative  formula. 

NHTSA  believes  the  interpretative 
note  on  the  speed  correction  factor 
should  be  removed  from  Standard  No. 
204  for  the  same  reasons  the  agency  is 
removing  the  note  on  the  test  dummy. 
As  explained  above,  NHTSA  is 
removing  the  notes  to  improve  the 
clarity  of  the  standard.  The  agency  is 
not  limiting  in  any  manner  the  ability  of 
manufacturers  to  use  the  testing  devices 
and  mechanisms  described  in  the  notes. 
Because  the  speed  correction  factor  note 
in  Standard  No.  204  is  not  a  form  of 
"permission"  allowing  manufacturers  to 
test  their  vehicles  at  speeds  other  than 
30  mph,  its  removal  should  not  affect 
manufacturers'  compliance  testing. 
Manufacturers  may  continue  to  combine 
their  Standard  No.  204  testing  with  the 
tests  conducted  for  the  NCAP  and  the 
ECE  standards.  Of  course, 
manufacturers  should  ensure  that  their 
vehicles  will  meet  the  requirements  of 
Standard  No.  204  at  30  mph. 

Barrier  Test  Procedures 

GM  was  the  only  commenter  to 
specifically  address  the  proposed 
amendments  to  incorporate  several  test 
requirements  that  are  used  in  the 
agency's  other  crash  test  standards.  GM 
supported  the  proposed  changes  saying 
that  it  already  has  followed  those  test 
procedures  in  its  own  compliance  tests. 

NHTSA  has  decided  to  adopt  the 
changes  as  proposed.  The  pre-impact 
test  procedures  adopted  in  today's  final 
rule  require  latching  the  vehicle's  door, 
disengaging  the  parking  brake,  placing 
the  transmission  in  neutral  and  inSating 
the  vehicle's  tires  to  the  manufacturer's 
specified  tire  pressure,  positioning  an 
adjustable  steering  wheel  at  its  mid- 
position,  and  filling  the  fuel  tank  to  90  to 
95  percent  of  its  capacity.  These 
procedures  have  been  followed  in  the 
agency's  other  crash  test  standards  and 
adopting  them  in  Standard  No.  204  will 
make  the  agency's  standards  more 
consistent. 


Leadtime 

At  the  time  that  Standard  No.  204  was 
originally  extended  to  trucks,  buses  and 
multipurpose  passenger  vehicles,  the 
agency  provided  approximately  two 
years  of  leadtime.  liiis  leadtime  was 
based  on  a  cost  and  engineering 


analysis  performed  for  the  agency  that 
estimated  the  required  leadtime  as  18  to 
24  months.  In  the  April  1985  notice,  the 
agency  proposed  to  provide  two  years  of 
leadtime  for  the  proposed  extension  of 
the  standard. 

In  their  comments,  manufacturers 
requested  from  two  to  three  years  of 
leadtime  to  make  the  necessary  changes. 
As  discussed  earlier,  Chrysler  said  that 
most  of  its  vehicles  could  comply  with 
two  years  of  leadtime.  However,  it 
requested  one  year  of  additional 
leadtime  for  forward  control  vehicles. 
Ford  also  indicated  that  "most  of  its 
current  production  of  trucks,  buses,  and 
multipurpose  passenger  vehicles  in  the 
4,000  to  5,500  pound  weight  range, 
including  all  conventional  trucks  in  this 
weight  range,  would  meet  the  column 
displacement  limits."  However,  it  also 
said  that  some  of  its  van-type  vehicles 
may  have  to  be  redesigned  to  comply 
with  the  requirements.  Thus,  Ford 
requested  the  agency  to  provide  one 
additional  year  of  leadtime.  Winnebago 
Industries  said  it  would  need  three  years 
of  leadtime — one  year  to  assess  the 
performance  of  its  current  vehicles  and 
two  years  to  make  the  necessary  design 
changes. 

GM  indicated  that  its  vehicles  could 
comply  with  two  years  of  leadtime.  GM 
said  "it  is  expected  that  the  C  and  K 
model  Blazer,  Suburban,  and  pickup 
truck  models,  and  the  standard  size  van 
models  would  require  design  changes  to 
meet  the  proposed  requirements."  GM 
estimated  that  it  would  require  "up  to  25 
months  of  leadtime  from  design  to 
production."  GM  also  suggested  that  the 
standard  might  make  it  necessary  for 
GM  to  have  to  impose  new  weight  and 
center  of  gravity  restrictions  on  its 
incomplete  vehicles  in  the  short  term.  In 
the  longer  term,  restrictions  may  not  be 
needed. 

After  carefully  considering  each  of  the 
comments,  the  agency  has  decided  to  set 
a  September  1, 1991  effective  date  for 
the  extended  requirements  of  Standard 
No.  204.  This  date  provides  a  sufficient 
amount  of  time  to  manufacturers  who 
will  be  redesigning  their  vehicles  to 
achieve  compliance.  While  NHTSA 
acknowledges  that  manufacturers' 
comments  indicate  that  many  of  their 
vehicles  already  comply  with  the 
standard  and  others  will  be  able  to 
comply  with  minimal  design  changes, 
the  agency  recognizes  that  the  amount 
of  redesign  necessary  to  comply  with 
the  requirements  of  the  standard  will 
vary  considerably  from  vehicle  to 
vehicle.  The  agency  realizes  that,  as 
Chrysler  observed  in  its  comments, 
preparing  an  effective  design  for 
forward  control  vehicles  can  be  difficult 
because  of  the  lack  of  frontal  structural 


in  those  vehicles.  The  effective  date  of 
this  amendment  to  Standard  No.  204  will 
accommodate  redesigning  efforts  by  all 
manufacturers  without  penalizing  those 
who  are  faced  with  the  more  complex 
re-evaluation  of  their  vehicles. 

NHTSA  has  provided  the  long 
leadtime  period  also  to  enable 
manufacturers  to  coordinate  their 
Standard  No.  204  design  changes  with 
those  necessary  to  achieve  compliance 
with  new  requirements  adopted  for 
dynamically  testing  light  trucks  and 
multipurpose  passenger  vehicles  with 
manual  safety  belts.  NHTSA  has 
adopted  a  September  1, 1991  effective 
date  for  the  safety  belt  rule,  and  the 
agency  recognizes  that  manufacturers 
will  be  re-evaluating  their  vehicles  and 
making  necessary  design  changes  to 
ensure  that  they  can  meet  the  new 
requirements.  "To  avoid  imposing 
excessive  costs  resulting  from 
manufacturers  having  to  make  two 
separate  sets  of  design  changes,  NHTSA 
has  decided  to  set  the  September  1, 1991 
effective  date  for  both  Standard  Nos. 
204  and  208. 

Cost  and  Benefits 

NHTSA  has  examined  the  effect  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291  or  significant 
within  the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  agency  has  placed  in 
the  docket  a  regulatory  evaluation  of  the 
economic  and  other  effects  of  this 
rulemaking  action.  This  regulatory 
evaluation  has  been  placed  in  Docket 
No.  78-16;  Notice  6.  Any  interested 
person  may  obtain  a  copy  of  this 
regulatory  evaluation  by  writing  to: 
NHTSA  Docket  Section,  Room  5109,  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  or  by  calling  the  Docket  Section 
at  (202)  366-4949. 

To  briefly  summarize  the  regulatory 
evaluation,  the  agency  estimates  that 
the  modifications  necessary  to  comply 
with  the  standard  will  cost 
approximately  $4.05  for  trucks  and 
$20.04  for  multipurpose  passenger 
vehicles  and  buses.  The  cost  differential 
is  due  to  the  differences  in  vehicle 
configuration  which,  of  course,  affect  the 
extent  of  the  modifications  needed  to 
comply  with  Standard  204.  Because 
buses  and  multipurpose  passenger 
vehicles,  such  as  vans,  have  generally 
shorter  front  ends  and  higher  steering 
column  angles,  and  also  a  steering  gear 
box  that  is  mounted  forward  of  the 
chassis  frame,  they  typically  require  an 
additional  intermediate  steering  shaft 
with  double  universal  joints  to  meet  the 
standard's  limit  on  rearward 


displacement  of  the  steering  control.  In 
contrast,  light  trucks  would  need  only  a 
co-axial  slip  joint  to  comply,  which  is 
less  expensive  than  the  double  "U"  joint 
shaft  described  above.  Since  most  of  the 
vehicles  in  the  4,000-5,500  pounds 
unloaded  vehicle  weight  fleet  are  trucks, 
the  average  cost  per  affected  vehicle  is 
in  the  $7  to  $9  range.  Based  on  the 
estimated  number  of  vehicles  that  are 
not  currently  in  compliance,  the  total 
consumer  cost  of  the  amendment  is  $2.8 
to  $6.7  million  per  year.  The  agency 
estimates  that  this  rulemaking  action 
annually  will  reduce  an  estimated  12  to 
23  fatalities  and  146  to  275  serious 
injuries  once  all  vehicles  in  the  fleet 
meet  the  standard. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  I  certify 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  primary 
cost  effect  of  this  final  rule  will  be  on 
incomplete  vehicle  manufacturers, 
which  are  large  corporations.  Although 
many  final-stage  manufacturers  are 
small  businesses,  NHTSA  estimates  that 
most  of  those  businesses  would  not  be 
significantly  affected  by  the 
requirements  adopted  today.  The 
impacts  on  small  businesses  are 
discussed  briefly  below  and  in  more 
detail  in  the  agency's  final  regulatory 
evaluation,  which  has  been  placed  in 
the  docket  for  this  final  rule. 

NHTSA  estimates  that  a  substantial 
number  of  final-stage  manufacturers  wrill 
not  be  significantly  affected  by  this  final 
rule  because  of  the  5,500  pound  limit  on 
unloaded  vehicle  weight  adopted  today. 
In  many  instances,  businesses  involved 
in  the  final-stage  manufacturing  of  a 
vehicle  are  adding  substantial  items  of 
heavy  work-performing  equipment  to  a 
truck  chassis,  or  are  otherwise 
manufacturing  vehicles  with  an 
unloaded  vehicle  weight  of  greater  than 
5,500  pounds.  Since  today's  rule  extends 
Standard  No.  204  only  to  vehicles  with 
an  unloaded  vehicle  weight  of  5,500 
pounds  or  less,  NHTSA  believes  most 
vehicles  completed  by  final-stage 
manufacturers  would  not  be  covered  by 
the  requirements  adopted  today. 

In  the  case  of  vehicles  that  will  be 
covered  by  the  steering  column 
displacement  test  requirement, 
converters  and  final-stage 
manufacturers  have  a  number  of 
different  alternatives.  The 
manufacturers  of  the  truck  or  van 
chassis  used  by  final  stage 
manufacturers  are  required  to  provide 
information  on  what  center  of  gravity, 
weight,  and  other  limitations  must  be 


followed  for  the  vehicle  to  remain  in 
compliance  with  all  the  agency's  safety 
standards.  Final-stage  manufacturers 
and  converters  can  stay  within  the 
limitations  prescribed  by  the  original 
chassis  manufacturer  and  thus  the  final 
vehicle  will  continue  to  comply.  They 
may  also  choose  to  finish  the  vehicle 
outside  of  the  limits  imposed  by  the 
original  manufacturer  and  do  the 
necessary  testing  or  engineering 
analysis  to  show  that  the  vehicle  still 
complies  writh  the  steering  colunm 
displacement  requirement.  Finally, 
alterers  or  final-stage  manufacturers 
that  use  a  chassis  intended  for  a 
completed  vehicle  of  10,000  pounds  or 
less  GVWR  may  complete  the  vehicle  so 
that  its  unloaded  vehicle  weight  is 
greater  than  5,500  pounds,  or  use  a 
vehicle  with  a  GVWR  greater  than 
10,000  pounds,  and  not  be  covered  by 
the  standard. 

Small  organizations  and  governmental 
units  should  not  be  significantly 
affected.  Those  entities  may  be 
purchasing  new  vehicles  covered  by 
today's  final  rule,  including  some 
multistage  manufactured  vehicles.  There 
might  be  a  relatively  small  price 
increase  for  some  vehicles,  but  NHTSA 
anticipates  no  significant  impacts  for 
any  small  entity. 

Environmental  Effects 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
envirorunent. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

For  the  reasons  set  out  in  the 
preamble.  Part  571  of  Title  49  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  571-{  AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

2. 49  CFR  571.204  is  revised  to  read  as 
follows: 

§  571.204    Standard  No.  204;  Steering 
control  rearward  displacement 

Si.  Purpose  and  scope.  This  standard 
specifies  requirements  limiting  the 
rearward  displacement  of  the  steering 
control  into  the  passenger  compartment 
to  reduce  the  likelihood  of  chest,  neck, 
or  head  injury. 


52.  Application.  This  standard  applies 
to  passenger  cars  and  to  multipurpose 
passenger  vehicles,  trucks,  and  buses. 
However,  it  does  not  apply  to  walk-in 
vans. 

53.  Definitions. 

"Steering  column"  means  a  structural 
housing  that  surrounds  a  steering  shaft. 

"Steering  shaft"  means  a  component 
that  transmits  steering  torque  from  the 
steering  wheel  to  the  steering  gear. 

S4    Requirements. 

54.1  Vehicles  manufactured  before 
September  1. 1991.  When  a  passenger 
car  or  a  truck,  bus,  or  multipurpose 
passenger  vehicle  with  a  gross  vehicle 
weight  rating  of  10,000  pounds  or  less 
and  an  unloaded  vehicle  weight  of  4,000 
pounds  or  less  is  tested  under  the 
conditions  of  S5  in  a  30  mile  per  hour 
perpendicular  impact  into  a  fixed 
collision  barrier,  the  upper  end  of  the 
steering  column  and  shaft  in  the  vehicle 
shall  not  be  displaced  more  than  5 
inches  in  a  horizontal  rearward 
direction  parallel  to  the  longitudinal  axis 
of  the  vehicle.  The  amount  of 
displacement  shall  be  measured  relative 
to  an  undisturbed  point  on  the  vehicle 
and  shall  represent  the  maximum 
dynamic  movement  of  the  upper  end  of 
the  steering  column  and  shaft  during  the 
crash  test. 

54.2  Vehicles  manufactured  on  or 
after  September  1. 1991.  When  a 
passenger  car  or  a  truck,  bus,  or 
multipurpose  passenger  vehicle  with  a 
gross  vehicle  weight  rating  of  10,000 
pounds  or  less  and  an  unloaded  vehicle 
weight  of  5,500  pounds  or  less  is  tested 
under  the  conditions  of  S5  in  a  30  mile 
per  hour  perpendicular  impact  into  a 
fixed  collision  barrier,  the  upper  end  of 
the  steering  column  and  shaft  in  the 
vehicle  shall  not  be  displaced  more  than 
5  inches  in  a  horizontal  rearward 
direction  parallel  to  the  longitudinal  axis 
of  the  vehicle.  The  amount  of 
displacement  shall  be  measured  relative 
to  an  undisturbed  point  on  the  vehicle 
and  shall  represent  the  maximum 
dynamic  movement  of  the  upper  end  of 
the  steering  column  and  shaft  during  the 
crash  test. 

S5    Test  conditions.  The 
requirements  of  S4  shall  be  met  when 
the  vehicle  is  tested  in  accordance  with 
the  following  conditions. 

55.1  The  vehicle,  including  test 
devices  and  instrumentation,  is  loaded 
to  its  unloaded  vehicle  weight. 

55.2  Adjustable  steering  controls  are 
adjusted  so  that  a  tilting  steering  wheel 
hub  is  at  the  geometric  center  of  the 
locus  it  describes  when  it  is  moved 
through  its  full  range  of  driving 
positions.  A  telescoping  steering  control 
is  set  at  the  adjustment  position  midway 
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between  the  forwardmost  and 
rearwardmost  position. 

55.3  Convertibles  and  open-body 
type  vehicles  have  the  top,  if  any.  in 
place  in  the  closed  passenger 
compartment  configuration. 

55.4  Doors  are  fully  closed  and 
latched  but  not  locked. 

55.5  Hie  fuel  tank  is  filled  to  an^ 
level  from  90  to  95  percent  of  capacity. 

55.6  The  parking  brake  is 
disengaged  and  the  transmission  is  in 
neutral. 

55.7  Tires  are  inflated  to  the  vehicle 
manufacturer's  specifications. 

Issued  on:  November  18, 1987. 
Diane  K.  Steed. 

Administrator. 

[FR  Doc  87-26931  Filed  11-18-87;  8:45  aBiJ 
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49  CFR  Part  571 

[Docket  Na  74-14;  Nottc*  53] 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Proteetion 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTKHi:  Final  rule. 

summary:  This  final  rule  requires  light 
trucks  and  light  multipurpose  passenger 
vehicles  (e.g.,  utility  vehicles  capable  of 
off-road  use  and  van-type  passenger 
vehicles)  equipped  wiUi  manual  lap/ 
shoulder  safety  belts  for  the  front 
outboard  seats  to  comply  with  the  injury 
reduction  criteria  of  Standard  No.  208, 
Occupant  Crash  Protection,  in  a  30  mile 
per  hoTU'  barrier  crash  test.  This  rule 
also  responds  to  dummy  positioning 
issues  raised  in  petitions  for 
reconsideration  of  the  final  rule 
adopting  the  use  of  the  Hybrid  III 
dummy. 

The  vehicles  subject  to  this  final  rule 
are  those  with  a  gross  vehicle  weight 
rating  (GVWR)  of  8,500  pounds  or  less 
and  an  unloaded  vehicle  weight  of  5,500 
pounds  or  less.  Thus,  this  final  rule  will 
require  the  vast  majority  of 
multipurpose  passenger  vehicles  and 
light  trucks  to  meet  the  new  manual  belt 
performance  requirements  of  the 
standard. 

The  GVWR  and  unloaded  weight 
limits  adopted  in  today's  final  rule  will 
avoid  imposing  a  testing  and  paperwork 
burden  on  most  small  businesses  that 
either  install  a  body  on  a  chassis 
manufactured  by  another  company  or 
alter  vehicles  previously  certified  by 
other  manufacturers.  NHTSA  is  limiting 
the  effects  of  this  rule  on  small 
businesses  to  the  extent  possible. 


because  most  small  businesses  do  not 
have  the  technical  and  financial 
resources  necessary  to  do  the  testing  or 
engineering  analysis  needed  to 
determine  whether  their  completed 
vehicles  will  meet  the  requirements  of 
the  new  dynamic  test  for  safety  belts. 

The  dynamic  test  requirement  will  go 
into  effect  for  multipurpose  passenger 
vehicles  and  trucks  with  a  gross  vehicle 
weight  rating  of  8,500  pounds  or  less  and 
an  unloaded  vehicle  weight  of  5,500 
pounds  or  less  beginning  on  September 
1. 1991.  Unlike  the  dynamic  test 
requirement  for  manual  safety  belts  in 
passenger  cars,  the  rule  adopted  today 
is  not  conditional.  The  requirement  for 
cars  with  manual  safety  belts  is 
conditional  in  that  it  becomes  effective 
only  if  the  automatic  restraint 
requirement  for  cars  is  rescinded  as  a 
result  of  the  enactment  of  State  safety 
belt  use  laws  covering  two-thirds  of  the 
U.S.  population  and  meeting  criteria  set 
forth  in  Standard  No.  208. 
DATES:  The  amendments  made  by  this 
final  rule  are  effective  on  May  23, 1988. 
Multipurpose  passenger  vehicles  and 
trucks  with  a  gross  vehicle  weight  rating 
of  8,500  pounds  or  less  and  an  unloaded 
vehicle  weight  of  5,500  pounds  or  less 
must  comply  with  the  dynamic  testing 
requirements  of  S4.6  of  Standard  No.  208 
beginning  on  September  1. 1991. 

Petitions  for  reconsideration  must  be 
filed  by  December  23. 1987. 
AOORCSS:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
numbers  set  forth  at  the  beginning  of 
this  notice  and  be  submitted  to: 
Administrator.  Room  5220,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW..  Washington. 
DC  20590. 

FOR  FURTMER  INFORMATION  CONTACT 
Dr.  Richard  Strombotne.  Chief. 
Crashworthiness  Division.  NRM-12, 
Room  5320,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW..  Washington.  DC  20590. 
Telephone  (202)  366-2264. 
SUPPLEMENTARY  INFORMATION:  On  April 
12, 1985  (50  FR  14589).  NHTSA 
published  a  notice,  which  is  the  basis  for 
the  final  rule  being  issued  today, 
proposing  a  number  of  amendments  to 
Standard  No.  208,  Occupant  Crash 
Protection.  Among  the  proposals  was 
one  that  manual  lap/shoulder  belts 
installed  at  the  front  outboard  seating 
positions  of  four  different  vehicle  types 
comply  with  the  dynamic  testing 
requirements  of  Standard  No.  208.  That 
notice  proposed  to  use  test  dummies  in 
30  mile  per  hour  barrier  crash  tests  to 
measure  the  level  of  protection  offered 
by  the  vehicle's  manual  lap/shoulder 
safety  belts.  (The  same  test  conditions 


and  procedures  are  used  for  testing  the 
protection  provided  by  automatic 
restraint  systems,  such  as  automatic 
safety  belts  and  air  bags,  in  passenger 
cars.)  The  four  vehicle  types  subject  to 
this  proposal  were  passenger  cars  and 
light  trucks,  buses,  and  multipurpose 
passenger  vehicles,  i.e..  trucks,  buses, 
and  multipurpose  passenger  vehicles 
with  a  GVWR  of  10.000  pounds  or  less 
and  an  unloaded  vehicle  weight  of  5.500 
pounds  or  less.  On  March  21, 1986  (51 
FR  9800),  NHTSA  adopted  a  dynamic 
test  requirement  for  manual  lap/ 
shoulder  safety  belts  in  the  front 
outboard  seats  in  passenger  cars.  The 
dynamic  test  requirement  for  manual 
lap/shoulder  belts  in  passenger  cars  will 
go  into  effect  on  September  1. 1989.  if 
the  automatic  restraint  requirement  is 
rescinded  as  a  result  of  the  enactment  of 
State  safety  belt  use  laws  covering  two- 
thirds  of  the  U.S.  population  and 
meeting  criteria  set  forth  in  Standard 
No.  208. 

This  final  rule  adopts  a  dynamic  test 
requirement  for  the  lap/shoulder  safety 
belts  installed  in  the  front  outboard 
seating  positions  of  light  trucks  and 
multipurpose  passenger  velucles. 
Several  of  the  issues  discussed  with 
respect  to  those  vehicle  types  in  this 
final  rule,  such  as  the  adjustment  that 
will  be  made  to  safety  belt  tension- 
relieving  devices  prior  to  the  crash  test, 
have  already  been  discussed  with 
respect  to  passenger  cars  in  prior  agency 
final  rules.  To  assist  readers  in 
understanding  all  of  the  effects  of  the 
new  dynamic  test  requirement  for  safety 
belts  in  Ught  trucks  and  multipurpose 
passenger  vehicles,  those  discussions 
have  been  repeated  in  this  final  rule. 

Dynamic  Testing  of  Manual  Safety  Belts 

Most  of  the  commenters  favored 
adopting  a  dynamic  test  requirement  for 
manual  belts,  at  least  as  to  passenger 
cars,  although  many  of  those 
commenters  raised  questions  about  the 
leadtime  needed  to  comply  with  the 
requirement.  Those  opposing  the 
requirement  argued  that  the  field 
experience  has  shown  that  current 
manual  safety  belts  provide  substantial 
protection  and  thus  a  dynamic  test 
requirement  is  not  necessary.  In 
addition,  they  argued  that  dynamic 
testing  would  substantially  increase  a 
manufacturer's  testing  costs  and 
workload  and  could  pose  problems  for 
final-stage  manufacturers  and  vehicle 
alterers. 

As  discussed  in  detail  below,  the 
agency  has  now  decided  to  adopt  a 
dynamic  test  requirement  for  manual 
lap/shoulder  belts  in  the  front  outboard 
seats  of  light  trucks  and  light 


multipurpose  passenger  vehicles,  which 
includes  such  vehicles  as  light  vans  and 
light  utility  vehicles.  To  reduce  potential 
problems  for  final-stage  vehicle 
manufacturers  and  vehicle  alterers.  the 
agency  is  limiting  the  dynamic  test 
requirement  to  vehicles  which  have  a 
gross  vehicle  weight  rating  (GVWR)  of 
8.500  pounds  or  less  and  an  unloaded 
vehicle  weight  of  5,500  pounds  or  less. 
The  requirement  will  go  into  effect  for 
light  trucks  and  light  multipurpose 
passenger  vehicles  on  September  1, 
1991. 

The  agency  has  decided  not  to  apply  a 
dynamic  test  requirement  to  buses  at 
this  time.  Standard  No.  208  only  requires 
the  installation  of  a  safety  belt  for  the 
driver  of  a  bus  and  gives  manufacturers 
the  option  of  installing  either  a  lap 
safety  belt  or  a  lap/shoulder  safety  belt 
for  the  driver.  The  agency  is  concerned 
that  applying  a  dynamic  test 
requirement  to  a  lap/shoulder  belt  that 
is  voluntarily  installed  in  a  bus  might 
encourage  manufacturers  to  replace  the 
lap/shoulder  belt  with  a  less  costly  lap 
belt,  which  would  not  be  subject  to  a 
dynamic  test  requirement.  Today's  final 
rule  should,  however,  also  work  to 
improve  the  safety  of  van-type  buses 
since  many  of  those  vehicles  are  based 
on  a  chassis  that  is  the  same  as  or 
similar  to  the  chassis  used  in  light  van- 
type  multipurpose  passenger  vehicles 
that  will  be  covered  by  the  dynamic  test 
requirement.  (Under  the  agency's 
regulations,  a  bus  is  a  vehicle  tiiat 
carries  more  than  10  persons.  Thus,  a 
van-type  vehicle  with  four  rows  of  seats 
that  carries  12-15  people  would  be 
classified  as  a  bus.  Under  the  agency's 
regulations,  a  multipurpose  passenger 
vehicle  is  a  vehicle  that  is  designed  to 
carry  10  or  less  persons  and  is  either 
built  on  a  truck  chassis  or  has  features 
for  occasional  off-road  use.  Thus,  a 
passenger  van-type  vehicle  that  is 
designed  to  carry  9  or  fewer  persons 
would  be  considered  a  multipurpose 
passenger  vehicle.) 

The  issues  raised  by  the  commenters 
and  the  reasons  for  the  agency's 
decisions  are  discussed  below. 

Safety  Need 

As  mentioned  previously,  most  of  the 
commenters  favored  the  adoption  of  a 
dynamic  test  requirement  for  manual 
safety  belt  systems.  The  commenters 
favoring  adoption  of  the  requirement 
were  the  American  Seat  Belt  Council, 
Center  for  Auto  Safety,  General  Motors. 
Insurance  Institute  for  Highway  Safety. 
Mercedes-Benz,  National  Transportation 
Safety  Board.  Porsche.  State  Farm 
Mutual  Insurance  Co..  and  Volkswagen. 
In  expressing  their  support  for  dynamic 
testing,  the  commenters  generally  did 


not  distinguish  between  dynamic  testing 
of  safety  belts  in  passenger  cars  and 
dynamic  testing  of  safety  belts  in  light 
trucks,  buses  and  multipurpose 
passenger  vehicles.  The  Insurance 
Institute  for  Highway  Safety,  however, 
did  specifically  address  the  dynamic 
testing  of  safety  belts  in  vehicles  other 
than  passenger  cars.  It  said  that 
"requiring  the  dynamic  testing  of 
manual  belts  would  result  in  the 
upgrading  of  the  crash  performance  of 
many  vehicles,  including  light  trucks, 
vans,  and  utility  vehicles,  for  which 
automatic  restraint  requirements  have 
not  yet  been  proposed." 

The  proposed  dynamic  test 
requirement  was  opposed  by  American 
Motors  Corporation  (AMC).  Chrysler. 
Fiat.  Ford,  the  Motor  Vehicle 
Manufacturers  Association  (MVMA), 
and  Toyota.  In  addition,  Peugeot  and 
Renault  requested  the  agency  to  adopt  a 
laboratory  test  procedure  used  by  the 
Economic  Commission  for  Europe  rather 
than  use  a  vehicle  crash  test  to  measure 
the  dynamic  performance  of  safety  belts. 

In  questioning  the  safety  need  for 
dynamic  testing.  AMC.  Chrysler.  Ford, 
and  MVMA  said  that  current  field  data 
do  not  show  a  need  for  dynamic  testing. 
Ford  said  that  available  crash  data 
indicate  "occupants  of  full-size  light 
trucks  are  exposed  to  less  risk  of 
collision  injuries  than  occupants  of 
either  passenger  cars  or  compact  trucks. 
Moreover,  full-size  light  trucks  are  far 
more  likely  to  collide  with  smaller, 
lighter  vehicles  than  with  vehicles 
whose  mass  is  comparable  to  or  greater 
than  that  of  such  trucks."  (In  its 
comments,  Ford  explained  that  it  used 
the  term  "full-size  light  truck"  to  mean 
trucks,  such  as  its  F-Series/Bronco  and 
Econoline  vehicles,  that  have 
derivatives  with  GVWR's  greater  than 
8.500  pounds.)  In  addition.  Ford  said  that 
a  "30  mph  fixed  barrier  test  requirement 
represents  an  unrealistically  severe  test 
for  many  full-size  light  trucks  because 
they  weigh  much  more  than  typical 
passenger  cars"  and  full  size  light  trucks 
"are  not  likely  to  experience  an  impact 
of  30  mph  barrier  equivalent  velocity  on 
the  highway." 

The  agency  strongly  agrees  with  the 
commenters  that  current  manual  safety 
belts  provide  very  substantial  protection 
in  a  crash.  The  Department's  1984 
occupant  protection  decision  concluded 
that  current  manual  safety  belts,  when 
worn,  are  at  least  as  effective,  and  in 
some  cases,  more  effective  than  current 
automatic  belt  designs.  That  conclusion 
was  based  on  current  manual  safety 
belts,  which  are  not  certified  to  dynamic 
tests.  However,  as  discussed  in  the  April 
1985  notice,  the  agency  is  concerned  that 


as  more  tension-relieving  devices  are 
used  on  manual  belts  and  as  an 
increasing  number  of  vehicles  are 
reduced  in  size,  the  potential  for 
occupant  injury  may  increase.  The 
agency  is  particularly  concerned  about 
ensuring  the  safety  performance  of  belt 
systems  used  in  the  popular  series  of 
new  compact  trucks,  utiUty  vehicles,  and 
minivans.  The  agency's  concerns  about 
ensuring  adequate  safety  performance 
are  substantiated  by  laboratory  crash 
tests  of  current  light  trucks  and 
multipurpose  passenger  vehicles.  Each 
of  these  issues  is  addressed  in  more 
detail  below. 

Crash  Test  Performance  of  Current 
Velucles 

To  evaluate  the  safety  performance  of 
current  light  trucks,  buses,  and 
multipurpose  passenger  vehicles,  the 
agency  has  examined  the  results  of  20 
crash  tests  at  30  mph.  In  the  30  mph 
tests,  only  five  of  the  20  vehicles  tested 
met  both  Standard  No.  208'8  head  injury 
criterion  (HIC)  and  chest  acceleration 
criterion  at  the  driver  and  front  right 
seat  passenger  positions.  (In  four  other 
tests,  at  least  one  of  the  test  dummies 
met  both  the  HIC  and  chest  acceleration 
criteria.)  These  test  results  suggest  that 
the  agency's  concerns  about  ensuring 
adequate  safety  performance  of  these 
vehicles  are  not  unfounded. 

In  addition,  the  agency  has  conducted 
16  additional  tests  of  those  vehicles  at 
35  mph  as  a  part  of  its  experimental 
New  Car  Assessment  Program  (NCAP). 
The  agency  is  aware  of  the  fact  that 
NCAP  testing  exposes  vehicles  to  36 
percent  greater  crash  forces  than  the  30 
mph  test.  Because  of  these  significantly 
higher  crash  forces,  the  agency  has 
repeatedly  stated  that  the  fact  that  a 
vehicle  did  not  comply  with  the 
Standard  No.  208  criteria  in  an  NCAP 
test  should  not  be  interpreted  as 
implying  that  the  vehicle  would  not 
comply  with  Standard  No.  208  if  it  were 
tested  in  accordance  with  that  Standard; 
i.e..  subjected  to  a  30  mph  frontal  barrier 
crash.  Although  NCAP  data  alone  would 
not  indicate  a  basis  for  the  agency's 
concern,  they  do.  in  this  case,  correlate 
reasonably  well  with  the  30  mph  test 
data.  In  the  35  mph  tests,  only  three  of 
the  16  vehicles  tested  met  Standard  No. 
208's  HIC  and  chest  acceleration  criteria 
at  both  front  seating  positions.  (In  four 
other  tests,  at  least  one  of  the  test 
dummies  met  both  the  HIC  and  chest 
acceleration  criteria.) 

In  addition  to  these  test  results,  an 
analysis  of  fatahties  in  crashes  of  the 
various  vehicle  types  in  frontal  impacts 
supports  the  agency's  concerns  about 
extending  dynamic  tf^sting  requirements 
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to  these  additional  groups  of  vehicles. 
Even  though  the  analysis  of  fatalities 
shows  that  the  fatality  rates  per  million 
registered  vehicles  were  nearly  identical 
in  1985  for  passenger  cars  and  light 
trucks,  at  86.9  and  80.4  respectively  (see 
Table  6  of  NHTSA's  May,  1987  Report  to 
Congress  entiUed  "Light  Truck  and  Van 
Safety"),  some  types  of  light  trucks, 
especially  compact  pick-up  trucks,  had 
higher  fatality  rates.  This  rule  will 
ensure  adequate  safety  performance  for 
all  types  of  light  trucks  and 
multipurpose  passenger  vehicles,  in  the 
same  way  that  Standard  No.  208  now 
ensures  adequate  safety  performance 
for  all  types  of  passenger  cars. 

Downsizing 

Ford  agreed  with  the  agency  that 
downsizing  "is  certainly  evident  in  the 
new  smaller  pickup  trucks,  utility 
vehicles  and  minivans,"  but  said  that 
downsizing  is  "not  evident  in  full-size 
pickups.  MPV's,  vans  or  buses.  We  do 
not  expect  any  signiHcant  reduction  in 
the  size  of  full-size  trucks,  buses  or 
MPV's  in  the  foreseeable  future."  Ford 
also  said  that  "downsizing  has  not 
affected  interior  geometry  and  thus,  is 
not  a  valid  rationale  for  requiring 
dynamic  testing  of  belts." 

The  agency  agrees  with  Ford  that  in 
their  downsizing  efforts,  manufacturers 
have  attempted  to  preserve  the  interior 
space  of  their  vehicles,  while  reducing 
their  exterior  dimensions.  Preserving  the 
interior  dimensions  of  the  passenger 
compartment  means  that  occupants  will 
not  be  placed  closer  to  instrument 
panels  and  other  vehicle  structures 
which  they  could  strike  in  a  crash. 
However,  the  reduction  in  exterior 
dimensions  in  the  new  lines  of  compact 
trucks,  utility  and  van-like  vehicles  can 
result  in  a  lessening  of  the  protective 
crush  distance  available  in  those 
vehicles.  The  reduction  in  crush  space 
may  mean  that  occupants  may  be 
subject  to  a  higher  degree  of  risk  in 
downsized  vehicles,  even  if  the  interior 
dimensions  of  the  vehicle  are  the  same 
as  or  similar  to  the  dimensions  of  the 
older,  full-size  vehicle.  Thus,  the  agency 
believes  it  is  important  to  require 
dynamic  testing  to  ensure  that  safety 
belts  in  downsized  vehicles  will  perform 
adequately. 

Ford  raised  another  issue  associated, 
in  part,  with  downsizing,  Ford  said  that 
because  of  the  differences  in  vehicle 
weights,  when  light  trucks  and  van-like 
vehicles  strike  passenger  cars,  the 
heavier  truck  or  van-like  vehicle  will 
experience  lower  changes  in  velocity 
and  thus  will  likely  expose  their 
occupants  to  less  violent  crash 
conditions.  NHTSA  agrees  that  this  will 
be  particularly  true  for  the  heavier 


vehicles  excluded  from  the  dynamic  test 
requirement,  which  will  experience  a  far 
lower  change  in  velocity  in  an  impact 
with  a  lighter  passenger  car.  However. 
the  change  in  velocity  in  impacts 
between  a  passenger  car  and  a  compact 
truck  or  multipurpose  passenger  vehicle, 
which  represent  most  of  the  vehicles 
covered  by  today's  final  rule,  will  be 
similar.  Thus,  the  crash  test  does  not 
represent  an  overly  severe  test  for 
lighter  trucks  and  multipurpose 
passenger  vehicles.  In  addition,  the  light 
trucks  and  van-like  vehicles  covered  by 
today's  rule  also  are  involved  in  crashes 
with  heavier  vehicles  and  solid  objects, 
such  as  trees  and  bridge  abutments, 
which  will  result  in  high  crash  forces  for 
these  light  vehicles.  NHTSA  believes 
that  occupants  of  these  light  trucks  and 
multipurpose  passenger  vehicles  should 
be  assured  of  the  same  level  of 
protection  as  passenger  car  occupants  in 
those  crashes. 

Webbing  Tension-Relieving  Devices 

The  April  1985  notice  explained  that 
the  agency  was  also  concerned  about 
the  possible  misuse  of  tension-relieving 
devices  on  manual  belts.  Tension- 
relieving  devices  are  used  to  introduce 
slack  in  the  shoulder  portion  of  a  lap/ 
shoulder  belt  to  reduce  the  pressure  of 
the  belt  on  an  occupant  or  to  effect  a 
more  comfortable  "fit"  of  the  belt  to  an 
occupant.  The  agency  believed  that  the 
trend  toward  use  of  tension-relieving 
devices  was  another  reason  for 
requiring  dynamic  tests  of  safety  belts. 
While  recognizing  that  such  devices 
could  make  belts  more  comfortable,  thus 
increasing  usage,  the  agency  was  also 
concerned  that  vehicle  occupants  may 
use  the  tension-relieving  device  to 
introduce  too  much  slack  in  the  safety 
belt  and  thus  reduce  its  protection 
capability. 

The  notice  proposed  that 
manufacturers  be  required  to  specify  in 
the  owner's  manuals  for  their  vehicles 
the  maximum  amount  of  slack  they 
recommend  introducing  into  the  belt 
under  normal  use  conditions.  Further, 
the  owner's  manual  would  be  required 
to  warn  that  introducing  slack  beyond 
the  maximum  amount  specified  by  the 
manufacturer  could  significantly  reduce 
the  effectiveness  of  the  belt  in  a  crash. 
During  the  agency's  dynamic  testing  of 
manual  belts,  the  tension-relieving 
devices  would  be  adjusted  so  as  to 
introduce  the  maximum  amount  of  slack 
specified  in  the  owner's  manual. 

With  the  exception  of  Ford,  those 
manufacturers  who  commented  on  the 
proposal  concerning  tension-relieving 
devices  supported  testing  safety  belts 
adjusted  so  that  they  have  the  amount  of 
slack  recommended  by  the  manufacturer 


in  the  owner's  manual.  Ford  said  that 
requiring  any  slack  to  be  introduced  into 
the  belt  system  would  increase  the 
variability  of  the  dynamic  test 
procedure,  and  thus  reduce  the 
objectivity  of  the  test.  Ford  said  that  it 
might  have  to  eliminate  all  tension- 
relieving  devices  for  its  safety  belts. 

The  agency's  proposed  test  procedure 
was  intended  to  accommodate  tension- 
relieving  devices  since,  as  noted  above, 
they  can  increase  the  comfort  of  lap/ 
shoulder  safety  belts,  which  in  turn, 
should  increase  usage.  At  the  same  time, 
the  proposal  would  limit  the  potential 
reduction  in  effectiveness  for  safety 
belts  systems  with  excessive  slack.  The 
agency  does  not  agree  that  this  test 
procedure  need  result  in  the  elimination 
of  tension-relieving  devices  from  the 
marketplace.  As  mentioned  earlier,  all 
the  other  manufacturers  addressing  this 
proposal  supported  it  and  did  not 
indicate  they  would  have  to  remove 
tension-relieving  devices  from  their  belt 
systems. 

In  addition.  Ford  did  not  provide  any 
data  showing  that  the  variability  of  the 
tests  will  increase  because  of  the  new 
requirement.  In  particular.  Ford  did  not 
show  that  injury  levels  cannot  be 
controlled  within  the  specified  injury 
criteria  by  testing  with  the 
recommended  amount  of  slack,  as 
determined  by  the  manufacturer.  A 
manufacturer  has  the  option  of 
recommending  that  a  very  limited 
amount  of  slack  be  introduced  into  its 
safety  belts  to  ensure  that  the  injury 
reduction  criteria  of  Standard  No.  208 
would  be  met  with  the  slackened  safety 
belt.  The  agency  notes  that  as  a 
practical  matter,  most  tension-relievers 
automatically  introduce  some  slack  into 
the  belt  for  all  occupants.  Testing 
without  such  slack  would  be  unrealistic, 
since  it  would  not  represent  how  vehicle 
occupants  will  wear  the  safety  belt  in 
their  vehicles. 

CFAS  and  NTSB  raised  another 
objection  about  the  proposed 
requirement.  They  objected  to  the 
proposal  that  manual  belt  systems  using 
tension-relieving  devices  meet  the  injury 
criteria  with  only  the  specified  amount 
of  slack  recommended  in  the  owner's 
manual.  They  stated  that  most  owners 
would  not  read  the  instructions  in  the 
owner's  manual  regarding  the  proper 
use  of  the  tension-relieving  device.  They 
said  an  occupant  could  have  a  false 
sense  of  adequate  restraint  when 
wearing  a  belt  system  adjusted  beyond 
the  recommended  limit. 

The  agency's  views  on  allowing  the 
use  of  tension-relievers  in  safety  belts 
were  detailed  in  the  April  1985  notice. 
The  agency  specifically  noted  the 


effectiveness  of  a  safety  belt  system 
could  be  compromised  if  excessive  slack 
were  introduced  into  the  belt.  However, 
the  agency  recognizes  that  a  belt  system 
must  be  used  to  be  effective  at  all. 
Allowing  manufacturers  to  install 
tension-relieving  devices  makes  it 
possible  for  an  occupant  to  introduce  a 
small  amount  of  slack  to  relieve 
shoulder  belt  pressure  or  to  divert  the 
belt  away  from  the  neck.  As  a  result, 
safety  belt  use  is  promoted.  This  factor 
should  outweigh  any  loss  in 
effectiveness  due  to  the  introduction  of 
a  recommended  amount  of  slack  in 
normal  use.  This  is  particularly  likely  in 
view  of  the  requirement  that  the  belt 
system,  as  adjusted,  must  meet  the 
injury  criteria  of  Standard  No.  208  under 
30  mph  test  conditions.  Further,  the 
agency  believes  that  the  inadvertent 
introduction  of  slack  into  a  belt  system, 
which  is  beyond  that  for  normal  use,  is 
unlikely  in  most  current  systems. 

Feasibility 

In  questioning  the  feasibility  of 
meeting  the  requirements  in  full-size 
vehicles.  Ford  said  it  knew  of  no  test 
data  indicating  that  any  vehicle  in  the 
full-size  bus/multipurpose  passenger 
vehicle  class  can  meet  the  proposed 
requirements.  Ford  also  said  it  was 
unsure  whether  modifying  its  vehicles  to 
meet  the  dynamic  test  requirement 
might  require  it  to  stiffen  the  front  ends 
of  the  vehicles  or  develop  a  less  stiff 
front  end  that  "could  preclude 
concurrent  compliance  to  the  212/219 
standards."  Finally,  Ford  said  that  the 
dynamic  test  requirement  "would  be 
complicated  by  the  broad  range  of 
vehicles  produced  with  a  variety  of 
interchangeable  parts."  In  particular,  it 
said  that  high  GVWR  vehicles  have 
different  vehicle  and  dummy  movement 
than  the  lower  GVWR  models  from 
which  the  high  GVWR  vehicles  are 
derived.  Ford  said  that  these 
"differences  argue  against  requiring 
lower  GVWR  derivatives  to  meet  the 
injury  criteria,  because  such  a 
requirement  may  jeopardize  the 
commonality  of  body  components 
across  the  truck  line  and  the  truck's 
function  and  may  even  adversely  affect 
the  occupant  protection  offered  in  higher 
GVWR  trucks."  Fiat  and  Toyota  also 
said  that  it  is  more  difficult  to  design 
light  trucks  and  van-like  vehicles  to 
conform  to  a  dynamic  test  requirement 
and  asked  the  agency  to  exclude  those 
vehicles  from  the  proposed  requirement 

As  discussed  in  the  regulatory 
evaluation  for  this  rulemaking  action, 
the  agency  has  examined  test  results  of 
light  trucks,  buses,  and  multipurpose 
passenger  vehicles  at  both  30  and  35 
mph.  Those  results  show  that  it  is 


possible  for  the  heavier  light  trucks  and 
vans  to  meet  the  HIC,  femur  load,  and 
chest  acceleration  criteria.  The  test 
results  from  the  agency's  30  mph  tests 
show  that  the  Ford  F-250  pickup  truck, 
with  a  test  weight  of  4,866  pounds,  and  a 
Ford  R-lOO  pickup  truck,  with  a  test 
weight  of  3,163  pounds,  met  the  HIC  and 
chest  acceleration  requirements.  The 
heaviest  vehicle  tested  in  the  30  mph 
crashes,  a  Ford  P-50G  van  with  a  test 
weight  of  5,796  pounds,  met  the  HIC  and 
chest  acceleration  criteria  for  the  driver; 
the  data  for  the  passenger  are  not 
available.  The  results  also  show  that  a 
Chevrolet  K-10  pickup  truck  with  a  test 
weight  of  5,401  pounds,  met  the  head 
injury  criterion,  and  met  the  chest 
acceleration  criterion  for  the  passenger 
the  data  on  the  chest  acceleration 
criterion  for  the  driver  are  not  available. 

Even  at  higher  speeds,  heavier 
vehicles  can  meet  the  dynamic  test.  For 
example.  NHTSA  has  examined  its 
NCAP  test  results  and  identified  two 
heavier  vehicles  that  met  the  proposed 
requirements  in  35  mph  tests,  which 
involves  36  percent  more  energy  than 
the  30  mph  crash  test  that  will  be  used 
in  dynamic  testing  of  safety  belts.  Those 
vehicles  are  a  Chevrolet  C-10  pickup 
truck,  with  a  test  weight  of  4,830  pounds, 
and  a  Toyota  Van-Wagon,  with  a  test 
weight  of  3.616  pounds.  Those  vehicles 
were  also  tested  and  found  to  meet 
Standard  No.  212,  Windshield 
Retention.  Although  these  results 
indicate  that  the  requirements  are 
feasible,  the  agency  recognizes  that 
manufacturers  will  need  additional 
leadtime  to  develop  and  produce  the 
necessary  design  changes  that  must  be 
made  to  bring  the  rest  of  their  vehicles 
into  compliance. 

Aggressivity 

Ford  and  MVMA  argued  that  the 
aggressivity  of  these  vehicles  may 
increase  because  of  design  changes 
required  to  meet  the  proposed  standard 
(aggressivity  refers  to  the  possibility  of 
increasing  the  stiffness  of  a  vehicle  so 
that  when  it  strikes  another  vehicle,  the 
stiffened  vehicle  inflicts  greater  damage 
on  the  struck  vehicle  than  it  would 
otherwise  have  done.)  However,  neither 
commenter  provided  data  showing  that 
these  vehicles  would  necessarily 
become  more  aggressive.  NHTSA 
analysis  of  existing  NCAP  data  shows 
that  softening  rather  than  stiffening  the 
front  structure  of  a  vehicle  can  improve 
its  crash  performance  without 
increasing  its  aggressivity.  (See  the 
results  presented  in  "A  Review  of  the 
Effects  of  Belt  Systems.  Steering 
Assemblies,  and  Structural  Design  on 
the  Safety  Performance  of  Vehicles  in 
the  New  Car  Assessment  Program." 


Hackney  and  Ellyson,  Tenth 
International  Technical  Conference  on 
Experimental  Safety  Vehicles,  1985.) 

Effect  on  Final-Stage  Manufacturers  and 
Alterers 

Ford  and  MVMA  also  raised 
questions  about  the  effect  of  dynamic 
testing  of  full-size  light  trucks  on  final- 
stage  manufacturers  and  vehicle 
alterers.  Ford  said  that  final-stage 
manufacturers,  such  as  van  converters, 
who  install  their  own  seats  in  a  vehicle 
could  not  rely  on  the  incomplete  vehicle 
manufacturer's  testing  to  certify 
compliance  because  changes  in  the  seat 
or  belt  mounting  could  invalidate  the 
results  of  the  prior  dynamic  testing. 
Likewise,  Ford  said  final-stage 
manufacturers  that  add  additional 
equipment  to  a  vehicle  could  be  affected 
since  Ford  "would  most  likely  have  to 
recommend  stringent  limitations  on 
vehicle  weight  distribution  and  center  of 
gravity  height  in  order  that  our  crash 
test  results  might  be  approximately 
representative  of  the  results  obtained  in 
tests  of  the  vehicles  as  completed  or 
altered." 

After  examining  this  issue,  the  agency 
agrees  that  dynamic  testing  of  safety 
belts  can  pose  a  problem  for  final-stage 
manufacturers  and  vehicle  alterers. 
NHTSA  believes  that  these  parties  do 
not  generally  have  the  necessary 
technical  and  financial  resources  to  do 
the  vehicle  testing  or  engineering 
analysis  necessary  to  determine  if  the 
safety  belts  in  their  altered  vehicles 
meet  the  dynamic  test  requirements. 
Accordingly,  this  rule  limits  the  effects 
on  these  small  businesses  to  the  extent 
possible.  NHTSA  has  obtained 
information  from  the  Truck  Body  and 
Equipment  Association  which  indicates 
that  90-95  percent  of  multi-stage 
manufacturers  among  its  members  use 
vehicles  with  a  GVWR  of  greater  than 
8,500  pounds.  To  reduce  the  potential 
problem  for  final-stage  manufacturers 
and  alterers,  the  agency  has  decided  to 
limit  the  applicability  of  the  dynamic 
test  requirement  to  vehicles  with  a  gross 
vehicle  weight  rating  of  8,500  pounds  or 
less  and  an  unloaded  vehicle  weight  of 
5,500  pounds  or  less. 

As  another  approach  to  limiting  the 
effect  of  the  rule  on  final-stage 
manufacturers,  the  agency  had  proposed 
to  exclude  motor  homes.  Most,  if  not  all, 
motor  homes,  with  a  GVWR  of  10,000 
pounds  or  less,  are  built  on  a  van 
cutaway  chassis,  which  consists  of  the 
front  end  and  chassis  of  a  van.  The 
number  of  such  vehicles  is  limited.  For 
example,  in  1985,  approximately  28,000 
van  cutaway  chassis  were  used  for 
motor  homes.  No  commenter  opposed 
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the  proposed  exclusion  of  motor  homes 
and  it  is  thus  adopted  in  the  final  rule. 
The  agency  also  proposed  to  exclude 
open-body  type  vehicles,  walk-in  van- 
type  trucks,  vehicles  designed 
exclusively  to  be  sold  to  the  U.S.  Postal 
Service  and  vehicles  carrying  chassis- 
mount  campers.  These  exclusions  were 
also  not  opposed  and  are  therefore 
adopted  in  today's  final  rule.       j 
Applying  the  dynamic  test        I 
requirement  to  vehicles  with  a  GVWR  of 
8,500  pounds  or  less  and  an  unloaded 
vehicle  weight  of  5,500  pounds  or  less 
will  cover  the  vast  majority  of  li^t 
trucks  and  multipurpose  passenger 
vehicles.  The  agency  projects  that  for 
model  year  1992.  there  will  be  sales  of 
4.4  million  vehicles,  other  than 
passenger  cars,  with  a  GVWR  of  up  to 
10.000  pounds.  Of  those  vehicles, 
approximately  3.8  million  will  have  a 
GVWR  of  8.500  pounds  or  less.  The 
remaining  0.6  million,  which  represent 
approximately  14  percent  of  the  total, 
will  have  a  GVWR  in  the  8,501  to  10,000 
pound  range.  The  dynamic  test 
requirement  adopted  today  should  also 
have  a  safety  benefit  for  the  vehicles  in 
the  8,501  to  10,000  pound  GVWR  range. 
Many  of  these  vehicles  are  derived  from 
vehicles  with  a  GVWR  of  8,500  pounds 
or  less.  The  type  of  structural  and  safety 
belt  system  changes  made  to  the 
vehicles  covered  by  today's  final  rule 
should  also  benefit  occupants  in  the 
derivative  vehicles. 

Forward  Control  Vehicles 

GM  said  that  it  had  limited  data  on 
the  ability  of  forward  control  vehicles  to 
meet  a  dynamic  performance  test.  GM 
said  that,  based  on  engineering  studies, 
it  believes  that  the  limited  crush  space 
in  those  vehicles  may  not  make  it 
possible  to  meet  the  proposed 
requirements,  at  least  not  by  the 
proposed  September  1, 1989  effective 
date. 

In  supplemental  comments  filed  with 
the  agency,  GM  said  it  was  also 
concerned  about  the  ability  of  some 
forward  control-type  vehicles  to  meet 
the  proposed  requirements.  GM 
explained  that  those  forward  control- 
type  vehicles  do  not  meet  the  agency's 
definition  of  forward  control,  but  do 
have  the  same  or  similar  limited  crush 
space.  (Section  571.3  of  the  agency's 
regulations  define  a  forward  control 
vehicle  as  a  vehicle  in  which  at  least 
half  the  engine  is  located  rearward  of 
the  windshield  and  the  steering  wheel  is 
located  in  the  front  quarter  of  the 
vehicle.)  GM  further  explained  that  two 
of  its  three  series  of  light  trucks  and 
multipurpose  passenger  vehicles  are 
forward  control  vehicles  that  meet  the 
agency's  definition  of  that  term.  Those 


two  forward  control  vehicle  series  are 
the  G  series  vans,  which  are  full-size 
vans,  and  the  P  series  vehicles,  which 
consists  of  either  a  completed  walk  in 
van-type  vehicle  or  a  chassis  that  is 
completed  by  final-stage  manufacturers 
into  walk-in  van-type  vehicles,  such  as 
parcel  delivery  trucks.  In  the  case  of  its 
M  series  vehicle,  which  are  minivans, 
GM  said  that  while  those  vehicles  do 
not  meet  the  agency's  definition  of 
forward  control,  they  are  forward 
control  type  vehicles. 

GM's  submission  contained  data  from 
two  30  mph  crash  tests  of  the  M  series 
vehicles  using  Hybrid  III  test  dummies, 
in  which  some  of  the  HIC,  chest 
acceleration  and  chest  deflection 
readings  exceeded  the  values  set  in 
Standard  No.  208.  GM  said  that  "These 
type  of  test  results  are  to  be  anticipated 
from  vehicle  decelerations  which  do  not 
benefit  significantly  from  energy 
dissipation  due  to  frontal  crush.  Further, 
a  greater  amount  of  passenger 
compartment  deformation  would  be 
expected  in  barrier  tests  of  forward 
control  type  vehicles,  another  factor  that 
probably  contributed  to  the  observed 
injury  criteria  values."  GM  also  noted 
that  the  agency's  NCAP  test  results  for 
the  M  series  van  also  showed  the 
difficulty  of  meeting  Standard  No.  208's 
test  requirements  in  those  vehicles.  GM 
suggested  that  the  agency  consider 
estabhshing  other  injury  criteria  levels 
for  forward  control  type  vehicles  or 
excluding  those  vehicles  from  the 
dynamic  test  requirement.  GM  also 
requested  NHTSA  to  consider  revising 
the  agency's  definition  of  forward 
control  vehicle. 

The  agency  recognizes  that  because  of 
the  smaller  amount  of  frontal  crush 
space  available  in  forward  control  and 
forward  control  type  vehicles,  it  is  more 
difficult  to  provide  occupant  crash 
protection  in  frontal  crashes  of  those 
vehicles.  However,  there  is  information 
showing  that  those  vehicles  can  be 
designed  to  meet  the  performance 
requirements  of  Standard  No.  208.  In  its 
NCAP  program,  the  agency  has  tested  a 
1984  Toyota  Van,  which  is  a  forward 
control  vehicle,  in  a  35  mph  barrier 
impact  test.  In  that  test,  which  is  a  more 
severe  test  than  the  30  mph  barrier 
impact  used  in  Standard  No.  208,  both 
the  driver  and  passenger  test  dummies 
did  not  exceed  the  HIC  and  chest 
acceleration  limits  set  in  the  standard. 
The  femur  loads  for  the  driver  did 
exceed  the  limit  in  Standard  No.  208,  but 
the  passenger's  femur  loads  were  well 
below  the  limit.  NHTSA  believes  that 
with  the  longer  leadtime  provided  by 
this  notice,  manufacturers  can  adopt 
appropriate  changes  to  enable  forward 


control  and  forward  control  type 
vehicles  to  meet  the  performance 
requirements  of  Standard  No.  208. 
Therefore,  the  agency  has  decided  not  to 
exempt  forward  conU-ol  or  forward 
control  type  vehicles  from  the  dynamic 
test  requirement. 

Dununy  Positioning  in  Light  Trucks 

In  its  conunents.  Ford  expressed 
concern  about  whether  the  test  dummy 
positioning  procedure  used  in  passenger 
cars  can  be  used  in  light  trucks.  In 
particular.  Ford  said  that  the  more 
upright  seat  backs  found  in  some  light 
trucks  might  prevent  use  of  the  current 
positioning  procedure. 

To  address  Ford's  concern,  the  agency 
recenUy  conducted  a  test  series  at  its 
Vehicle  Research  and  Test  Center  in 
which  the  agency  examined  twenty-four 
different  light  trucks,  vans,  and  utility 
vehicles  to  identify  any  problems  in 
positioning  a  SAE  H-point  machine, 
which  is  a  manikin  representing  the 
weight  and  dimensions  of  a  50th 
percentile  male,  and  a  Hybrid  III  test 
dummy  in  those  vehicles.  The  vehicles 
chosen  represented  five  different  vehicle 
categories:  compact  and  full-size  light 
trucks,  compact  multipurpose  passenger 
vehicles,  minivans,  and  full-size  vans. 

Based  on  its  examination  and  testing 
of  the  vehicles,  the  agency  concluded 
that  the  SAE  H-point  machine  could  be 
positioned  in  15  of  the  vehicles  without 
any  actual  or  expected  difficulty.  In  the 
remaining  9  vehicles,  the  agency  did 
experience  some  difficulty  in  positioning 
the  left  leg  of  the  H-point  machine. 
However,  NHTSA  was  successful  in 
ultimately  positioning  the  H-point 
machine  in  each  of  the  vehicles.  The 
difficulty  was  caused  by  the  presence  of 
large  engine  covers  in  van-type  vehicles 
and  a  large  transmission  tunnel  in  a  full- 
size  truck.  In  those  vehicles,  the  engine 
cover  or  transmission  tunnel  protruded 
into  the  passenger's  footspace  and 
reduced  the  space  available  for 
placement  of  the  left  leg  of  the  H-point 
machine.  In  three  vehicles  the  agency 
had  to  remove  the  left  leg  of  the  H-point 
machine  in  order  to  be  able  to  position 
the  manikin  in  the  passenger's  seat.  As 
long  as  the  weight  represented  by  the 
left  leg  is  added  to  the  manikin,  the 
agency  does  not  believe  that  removal  of 
the  left  leg  will  affect  the  determination 
of  the  H-point. 

Based  on  its  examination  and  testing, 
the  agency  concluded  that  the  Hybrid  III 
test  dummy  could  be  positioned  in  15  of 
the  vehicles  without  any  actual  or 
expected  difficulty.  In  nine  of  the 
vehicles  in  which  the  agency  identified 
potential  problems,  the  agency  was  able 
to  position  a  Hybrid  III  test  dummy  in 


each  of  those  vehicles  using  the  existing 
positioning  procedure.  In  each  of  those 
vehicles,  the  agency  was  able  to  meet 
the  H-point  orientation,  pelvic  angle  and 
head  orientation  specifications  set  for 
the  Hybrid  III  in  Standard  No.  208.  (A 
copy  of  the  results  for  the  VRTC  testing 
has  been  placed  in  the  General 
Reference  section  of  Docket  74-14.) 

As  a  result  of  the  test  series,  the 
agency  is  adopting  one  change  in  the 
positioning  procedure  for  the  Hybrid  III. 
During  the  tests.  NHTSA  experienced  a 
problem  in  placing  the  Hybrid  III  in 
vehicles  that  had  very  upright  seats  with 
non-adjustable  seatbacks.  In  those 
vehicles,  it  was  necessary  to  level  the 
head  of  the  test  dummy  by  adjusting  the 
lower  neck  bracket  of  the  test  dununy. 
The  effect  of  adjusting  the  neck  bracket 
is  to  move  the  head  slightly  rearward. 

To  ensure  consistency  in  the 
placement  of  the  head  when  positioning 
the  test  dummy  in  a  seat  with  an  upright 
seat  with  a  non-adjustable  back,  the 
agency  is  adopting  a  sequence  of 
positioning  procedures  it  will  follow  in 
adjusting  a  test  dummy  in  such  a  seat  to 
level  its  head.  The  agency  will  first 
adjust  the  position  of  the  H  point  within 
the  limits  set  forth  in  the  standard  in  an 
effort  to  level  the  head  of  the  test 
dummy.  If  that  approach  is  not 
successful,  the  agency  will  then  adjust 
the  pelvic  angle  of  the  test  dununy, 
again  within  the  limits  provided  in  the 
standard.  If  the  head  is  still  not  level, 
the  agency  will  then  adjust  the  neck 
bracket  the  minimum  amount  necessary 
to  level  the  head.  By  setting  out  this 
sequence,  the  agency  expects  to  reduce 
the  possibility  that  different  testing 
organizations  will  position  the  test 
dummy  in  substantially  different  ways 
in  an  effort  to  level  the  head  of  the  test 
dununy. 

Petitions  for  Reconsideration  Regarding 
Hybrid  III  Positioning 

Subsequent  to  issuance  of  the  July  25, 
1986  (51  FR  26688)  final  rule  adopting  the 
use  of  the  Hybrid  III  test  dummy,  a 
number  of  manufacturers  filed  petitions 
for  reconsideration.  A  number  of  the 
issues  raised  in  those  petitions  for 
reconsideration  involved  the  positioning 
of  the  Hybrid  III  test  dummy.  NHTSA 
has  decided  to  address  the  positioning 
issues  in  this  notice,  since  they  a^ect 
the  positioning  procedures  that  can  be 
used  in  testing  light  trucks.  At  a  later 
date,  the  agency  will  address  the 
remaining  petitions  for  reconsideration 
of  the  final  rule  on  the  Hybrid  III  test 
dummy. 


Use  of  Different  Test  Dununies  in 
Different  Tests 

In  its  petition  for  reconsideration,  the 
Motor  Vehicle  Manufacturers 
Association  (MVMA)  asked  NHTSA  to 
clarify  a  statement  the  agency  made  on 
the  use  of  the  Hybrid  III  in  non- 
instrumented  testing,  such  as  the 
comfort  and  convenience  testing. 
MVMA  said  that  it  was  unclear  from  the 
agency's  statement  in  the  preamble  to 
the  July  25, 1986  final  rule  whether  either 
test  dummy  can  be  used,  at  the 
manufacturer's  option,  to  test  for 
compliance  with  the  comfort  and 
convenience  requirements,  regardless  of 
which  test  dummy  is  used  in  the  barrier 
crash  test. 

NHTSA's  intention  was  to  allow 
manufacturers,  at  their  option,  to  specify 
the  use  of  either  test  dummy  in  the 
instrumented  tests  and  also  to  permit 
manufacturers  to  specify  the  use  of 
either  test  dummy  in  the  non- 
instrumented  tests  of  the  standard. 
Thus,  a  manufacturer  can  specify  the 
use  of  a  Hybrid  III  in  the  crash  test  and 
a  Part  572  Subpart  B  test  dummy  in  the 
comfort  and  convenience  tests.  The  July 
1986  rule  did,  however,  make  clear  that 
manufacturers  will  only  have  the  option 
of  using  either  test  dummy  until 
September  1, 1991.  At  that  time,  the  use 
of  the  Hybrid  III  is  mandatory  for  testing 
passenger  cars  to  the  instrumented  and 
non-instrumented  testing  requirements 
of  Standard  No.  208.  (Throughout  this 
preamble,  the  agency  refers  to  the 
currently  specified  September  1, 1991 
date  for  mandatory  use  of  the  Hybrid  ni 
test  dummy  for  compliance  testing  of 
passenger  cars.  The  agency  would  like 
to  note  that  this  mandatory  use  date 
was  the  subject  of  numerous  petitions 
for  reconsideration.  The  agency  is 
evaluating  those  petitions  at  this  time, 
and  will  announce  its  decision  on  any 
change  to  that  mandatory  use  date  when 
it  responds  to  those  petitions). 

In  its  petition,  MVMA  also  noted  that 
the  latchplate  access  portion  of  the 
comfort  and  convenience  requirement 
needs  to  be  modified  to  accommodate 
the  use  of  the  Hybrid  III  test  dummy  in 
that  test.  To  determine  whether  a  car 
complies  with  that  requirement,  the 
standard  uses  two  reach  strings 
attached  to  the  test  dummy.  To 
demonstrate  compUance,  a 
manufacturer  must  show  that  a  stowed 
latchplate  is  located  within  the  arcs 
generated  by  moving  the  ends  of  the 
strings  attached  to  the  test  dummy. 
MVMA  said  that  its  "comparison  of  the 
physical  characteristics  of  the  two 
dummies  indicates  that  there  is  a 
significant  difference  in  the  seated 
attitude  of  the  two  dummies  and  in  the 


respective  positions  of  the  two  dummies' 
heads."  These  differences  mean  that 
arcs  generated  by  using  the  two  test 
dummies  are  different. 

MVMA  is  correct  that  the 
requirements  of  the  standard  need  to  be 
amended.  The  positioning  of  the  reach 
strings  shown  in  Figure  3  of  the  standard 
is  based  on  the  seated  position  of  a  Part 
572  Subpart  B  test  dummy.  Since  the 
Hybrid  III  has  a  slightly  different  seated 
position,  it  is  necessary  to  specify 
different  locations  for  attaching  the 
reach  strings  on  a  Hybrid  III  test 
dummy.  NHTSA  has  amended  the 
standard  to  set  out  the  attachment 
locations  for  the  latchplate  access  test 
strings  on  a  Part  572  Subpart  B  test 
dummy  in  Figure  3A  and  the  attachment 
locations  on  a  Hybrid  III  test  dummy  in 
Figure  3B. 

Use  of  Different  Test  Dumoiles  in  the 
Same  Test 

In  its  petition  for  reconsideration, 
Renault  asked  the  agency  to  permit 
manufacturers  to  specify  the  use  of 
different  test  dummies  at  different 
seating  positions  in  the  same  crash  test 
As  discussed  above,  NHTSA  believes 
that  prior  to  September  1, 1991, 
manufacturers'  should  have  the  option 
of  choosing  which  of  the  test  dummies 
they  will  use  to  certify  that  their 
vehicles  meet  the  requirements  of 
Standard  No.  208.  Thus,  prior  to 
September  1, 1991,  a  manufacturer  may 
choose  to  use,  for  example,  a  Hybrid  III 
at  the  driver's  seating  position  and  a 
Part  572  Subpart  B  test  dummy  at  the 
passenger's  seating  position.  On  or  after 
September  1, 1991,  manufacturers 
certifications  must  be  based  on  the  use 
of  the  Hybrid  III  in  the  driver's  and  front 
right  outboard  seating  position  is 
mandatory  in  passenger  car  testing.  As 
discussed  below,  the  agency  has 
decided  to  permit  the  use  of  either  the 
Part  572  Subpart  B  test  dummy  or  the 
Hybrid  III  test  dummy  for  testing  in 
vehicles  other  than  passenger  cars  after 
1991. 

Indefinite  Use  of  Part  572  Subpart  B 
Dununy  in  Non-Passenger  Car  Testing 

Today's  final  rule  marks  the  first  time 
that  NHTSA  will  check  compUance  with 
Standard  No.  208  for  light  trucks  and 
multipurpose  passenger  vehicles  by 
conducting  crash  tests  of  those  vehicles 
using  instrumented  test  dummies 
positioned  in  accordance  with  the 
detailed  requirements  of  Standard  No. 
208.  Although  the  agency  has  placed 
uninstnunented  test  dummies  in  those 
vehicles  for  compliance  testing  under 
other  standards,  such  as  Standard  Nos. 
212  and  219.  those  standards  do  not 


44904       Federal  Register  /  Vol.  52.  No.  225  /  Monday.  November  23.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  225  /  Monday.  November  23,  1987  /  Rules  and  Regulations      44905 


contain  detailed  test  dummy  positioning 
requirements.  NHTSA  recognizes  that 
while  manufacturers  have  conducted 
numerous  crash  tests  of  passenger  cars 
in  accordance  with  Standard  No.  208  to 
certify  compliance  with  the  automatic 
restraint  requirements,  manufacturers 
have  not  conducted  as  many  similar 
tests  with  light  trucks  and  multipurpose 
passenger  vehicles  to  measure  the 
performance  of  the  safety  belt  systems 
in  those  vehicles.  In  particular,  the 
agency  recognizes  that  manufacturers 
have  had  only  limited  experience  in 
positioning  and  using  Hybrid  III  test 
dummies  in  light  truf;ks  and 
multipurpose  passenger  vehicles.  As 
discussed  in  more  detail  below,  the 
agency  recognizes  that  it  can  be  difficult 
to  position  the  Hybrid  III  test  dummy  in 
some  light  trucks  and  multipurpose 
passenger  vehicles. 

To  allow  manufacturers  to  gain  more 
experience  with  the  Hybrid  III  test 
dummy,  NHTSA  has  decided  to  permit 
temporarily  the  use  of  either  the  Part  572 
Subpart  B  or  Hybrid  III  test  dummy  in 
Standard  No.  208  compliance  testing  for 
light  trucks  and  multipurpose  passenger 
vehicles  after  September  1. 1991.  The 
agency  will  continue  to  monitor  its  own 
testing  experiences  and  the 
manufacturers'  experiences  in  using  the 
Hybrid  III  test  dummy  in  light  trucks  and 
multipurpose  passenger  vehicles.  After 
evaluating  experiences  with  the  Hybrid 
III  test  dummy,  NHTSA  will  announce  in 
a  subsequent  rulemaking  when  the  use 
of  that  test  dummy  will  become 
mandatory  for  compliance  testing  for 
light  trucks  and  multipurpose  passenger 
vehicles. 

Foot  Positioning 

Ford  said  the  positioning  specification 
adopted  for  placement  of  the  driver's 
left  foot  and  for  placement  of  the 
passenger  test  dummy's  feet  were  not 
clear.  In  particular,  Ford  said  that  the 
agency  should  clarify  the  term  "floor 
surface"  to  indicate  whether  the  agency 
is  referring  to  the  floor  pan  or  the 
toeboard.  Ford  also  recommended 
adopting  the  same  foot  positioning 
requirements  for  the  Hybrid  III  as  are 
used  for  the  older  Part  572  Subpart  B 
test  dummy.  I 

Toyota  raised  a  similar  issue   i 
concerning  the  placement  of  the  Hybrid 
Ill's  feet  and  also  recommended  that 
NHTSA  use  the  same  foot  positioning 
procedures  for  the  Hybrid  III  as  are  used 
for  the  Part  572  Subpart  B  test  dummy. 
In  particular.  Toyota  said  that  the  same 
procedures  should  be  used  for  such 
things  as  the  Hybrid  Ill's  foot  location 
when  there  is  a  footrest  or  wheelwell  in 
the  passenger  compartment.  Toypta 
noted  that  because  of  structural 


differences  between  the  two  test 
dummies,  each  dummy  should  continue 
to  have  different  initial  spacing 
requirements  for  the  knees. 

The  agency  adopted  the  positioning 
procedures  for  the  Hybrid  Ill's  feet 
before  it  had  issued  the  revisions  to  the 
feet  positioning  procedures  for  the  Part 
572  Subpart  B  test  dummy.  NHTSA 
agrees  with  Ford  and  Toyota  that  the 
foot  positioning  procedures  for  the  two 
test  dummies  should  be  the  same. 
NHTSA  has  made  the  necessary 
changes  to  the  Hybrid  III  foot 
pusitioning  procedures  to  conform  them 
with  the  procedures  used  with  the  Part 
572  Subpart  B  test  dummy.  So  as  not  to 
invalidate  any  design  and  development 
work  that  manufacturers  have  done 
using  the  foot  positioning  procedures 
adopted  in  July  1986,  NHTSA  is 
providing  that  manufacturers  have  the 
option  of  using  either  positioning 
procedure  until  September  1, 1991.  In 
response  to  Ford's  request.  NHTSA  has 
also  clarified  the  use  of  the  term  "floor 
surface"  in  the  July  1985  foot  positioning 
procedures  to  distinguish  between  the 
floor  pan  and  the  toeboard. 

Leg  Positioning 

In  its  petition  for  reconsideration. 
Toyota  noted  that  there  were  several 
slight  differences  between  the  leg 
positioning  procedure  for  the  Hybrid  III 
and  the  Part  572  Subpart  B  test  dummies 
and  requested  the  agency  to  resolve 
those  differences.  Toyota  noted  that 
there  is  no  requirement  specifying  the 
initial  knee  position  of  the  driver's  left 
leg  for  the  Hybrid  III.  In  addition. 
Toyota  noted  that  there  is  no 
requirement  that  the  upper  and  lower 
leg  centerlines  of  the  driver's  right  leg 
fall  as  nearly  as  possible  in  a  vertical 
plane. 

The  positioning  specifications  for  the 
Hybrid  III  currently  contain  a 
requirement  concerning  the  initial 
distance  between  the  knees  of  the 
Hybrid  III  test  dummy.  Since  this 
specification  concerns  only  the  initial 
placement  of  the  knee,  the  agency  does 
not  believe  it  is  necessary  to  further 
define  the  specific  initial  placement  of 
the  driver's  right  knee.  As  emphasized  in 
the  July  1986  final  rule,  the  knee  spacing 
requirement  for  the  Hybrid  III  and  the 
Part  572  Subpart  B  test  dummies  are 
merely  initial  settings.  The  agency 
recognizes  that  the  spacing  can  change 
as  the  test  dummy  is  adjusted  to  meet 
the  other  positioning  requirements. 
Therefore,  the  agency  does  not  believe  it 
is  necessary  to  further  specify  the  initial 
placement  of  the  driver's  right  knee  for 
the  Hybrid  III  test  dummy 

NHTSA  does,  however,  agree  with 
Toyota  that  the  requirements  for  the 


positioning  of  the  leg  centerlines  for  the 
driver's  right  leg  should  be  the  same  for 
both  test  dummies.  The  agency  has 
therefore  modified  the  Hybrid  III 
positioning  procedures  to  provide  that 
the  centerlines  of  the  driver's  upper  and 
lower  leg  should  fall  as  nearly  as 
possible  in  a  vertical  plane. 

Hip  Point  Placement 

The  July  1986  final  rule  provided  for 
positioning  the  lower  torso  of  the  Hybrid 
III  with  reference  to  several  dimensions 
established  by  positioning  the  Society  of 
Automotive  Engineers  (SAE)  H-point 
machine  on  the  vehicle's  seat.  (The  H- 
point  machine  used  in  positioning  the 
Hybrid  III  is  a  three-dimensional 
manikin  that  represents  the  weight  and 
dimensions  of  a  50th  percentile  male.)  In 
particular,  the  procedure  calls  for 
locating  the  hip  point  of  the  Hybrid  III 
test  dummy  so  that  it  is  within  Vi  inch 
vertically  and  ¥2  inch  longitudinally  of  a 
point  determined  by  use  of  the  H-point 
machine.  Ford  recommended  that  the 
tolerances  for  the  longitudinal  location 
of  the  dummy's  hip  point  be  reduced  to 
Vi  inch  to  reduce  the  possibility  of  test 
variability.  Ford  did  not.  however, 
provide  any  evidence  indicating  that 
reducing  the  tolerances  would 
significantly  reduce  test  variability.  In 
the  absence  of  such  data,  the  agency  has 
decided  to  deny  Ford's  request. 

Pelvic  Angle 

The  July  1986  final  rule  provided  for 
positioning  the  pelvic  angle  of  the 
Hybrid  III  so  that  the  angle  is  22 V4 
degrees  plus  or  minus  2 'A  degrees.  Ford 
said  that  the  permitted  five  degree 
tolerance  band  is  "unnecessarily 
broad."  Ford  recommended  that  the 
tolerance  be  reduced  to  22  degrees  plus 
or  minus  one  degree. 

NHTSA  is  not  adopting  Ford's 
recommended  change.  The  current  range 
of  permissible  pelvic  angles  is  needed  to 
make  it  easier  to  adjust  the  leg 
placement  of  the  test  dummy.  In 
addition,  the  current  range  of 
permissible  angles  also  makes  it  easier 
to  rotate  the  torso  of  the  test  dummy  to 
level  its  head  once  the  test  dummy  has 
been  placed  on  the  vehicle  seat. 

Head  Positioning 

The  July  1986  final  rule  provided  that 
the  head  shall  be  positioned  so  that  the 
head  accelerometer  mounting  platform 
is  horizontal  within  Vi  degree.  Ford 
recommended  that  the  test  dummy's 
head  "be  positioned  5  inches  plus  or 
minus  V^  inch  rearward  of  its  hip 
position  to  minimize  variations  in  fore- 
and-aft  head  positioning."  Ford  also  said 
that  positioning  the  head  in  this  manner 


is  "consistent  with  the  typical  seat  back 
angle  in  cars  and  the  22  degree  pelvic 
angle,  and  wall  keep  the  head 
accelerometer  mounting  platform 
essentially  horizontal." 

The  agency  has  successfully  used  the 
current  head  positioning  procedures  to 
obtain  a  consistent  positioning  of  the 
Hybrid  Ill's  head  relative  to  different 
vehicle  interiors.  As  discussed  earlier  in 
this  notice,  the  agency  has  decided  to 
adopt  a  minor  change  in  the  positioning 
requirements  to  address  the  minor 
difficulty  the  agency  has  experienced  in 
positioning  the  Hybrid  III  in  an  upright 
vehicle  seat  with  a  non-adjustable  seat 
back.  Since  the  current  procedure,  with 
the  minor  change  adopted  in  this  notice, 
has  proved  to  consistently  position  the 
head,  the  agency  is  not  adopting  Ford's 
suggested  alternative. 

Torso  Positioning 

The  July  1986  final  rule  provided  for 
positioning  the  upper  torso  of  the  Hybrid 
III  so  that  it  rests  against  the  seat  back. 
Toyota  said  that  it  has  attempted  to 
position  a  Hybrid  III  test  dummy  using 
this  procedure  and  "found  that  the  head 
position  of  the  dummy  is  not  consistent 
and  is  significantly  influenced  by  the 
force  applied  to  the  upper  torso  when 
positioning  the  dummy."  Toyota 
requested  the  agency  to  set  a  specific 
load  to  be  applied  to  the  upper  torso  of 
the  Hybrid  III  while  positioning  the  test 
dummy. 

When  NHTSA  adopted  the  final  rule 
on  the  Hybrid  III  test  dummy,  the 
agency  consciously  decided  not  to 
specify  the  step-by-step  procedure  that 
must  be  used  to  reach  the  prescribed 
final  position.  Instead,  the  Hybrid  III 
dummy  positioning  specifications  set 
forth  the  final  position  in  which  the  test 
dummy  should  be  before  the  crash  test 
is  conducted,  such  as  having  the  head 
level  and  the  pelvic  angle  adjusted 
within  a  specified  range.  The  agency 
believes  that  the  test  dummy  will  be 
properly  positioned  when  these 
procedures  are  followed.  Consequently, 
there  is  no  need  for  this  rule  to  establish 
a  specific  load  to  be  used  in  positioning 
the  upper  torso  of  the  Hybrid  III. 

Hand  Placement 

The  July  1986  final  rule  called  for 
positioning  the  hands  of  the  Hybrid  III 
test  dummy  so  that  they  are  in  contact 
with  the  steering  wheel  and  attaching 
the  thumbs  to  the  steering  wheel  with 
adhesive  tape  with  a  breakaway  force 
of  between  2  to  5  pounds.  Toyota  said 
that  the  standard  does  not  provide  a 
procedure  for  measuring  the  breakaway 
force.  In  addition,  Toyota  said  that  the 
positioning  procedure  for  the  existing 
Part  572  Subpart  B  test  dummy  does  not 


call  for  taping  the  thumbs  to  the  steering 
wheel  rim.  It  requested  the  agency  to 
drop  the  taping  requirement  for  the 
Hybrid  III.  Ford  suggested  using  the  term 
"masking  tape"  rather  than  "adhesive 
tape."  Ford  said  that  the  term  "adhesive 
tape"  is  "commonly  used  to  mean 
medical  cloth  or  plastic  tape  that  would 
not  meet  the  2  to  5  pound  breakaway 
force  specification." 

NHTSA  has  used  a  procedure  of 
lightly  taping  the  thumbs  of  the  Hybrid 
III  to  the  steering  wheel  in  its  crash 
tests.  The  agency  has  found  that  this 
practice  is  helpful  in  maintaining  the 
test  dummy's  hands  in  place  on  the 
steering  wheel  as  technicians  make 
adjustments  to  the  position  of  the  test 
dummy.  The  tape  is  also  helpful  in 
keeping  the  test  dummy's  hands  on  the 
steering  wheel  as  the  vehicle  is 
accelerated  toward  the  barrier  in  a 
crash  test. 

The  agency  has  not  previously 
specified  a  test  to  measure  breakaway 
force  of  the  tape  since  the  tape  is  used 
as  a  convenience  feature  to  reduce  the 
number  of  times  a  technician  must 
reposition  the  hands  as  he  or  she  makes 
final  minor  adjustments  to  the  test 
dummies'  positions  prior  to  a  crash  test. 
NHTSA  believes  that  a  simple  means  of 
determining  whether  the  tape  meets  the 
2  to  5  pound  breakaway  force 
requirement  is  simply  to  provide  that 
when  the  test  dummy's  hand  is  moved 
upward  with  a  force  of  not  less  than  2 
pounds  and  not  more  than  5  pounds,  the 
tape  must  break  away.  The  agency  does 
not  believe  it  is  necessary  to  specify 
whether  the  tape  should  be  masking  or 
adhesive  tape,  as  long  as  the  tape  can 
meet  the  breakaway  requirement.  Thus, 
the  agency  has  deleted  the  word 
"adhesive". 

Leadtime 

In  commenting  on  the  leadtime 
needed  to  meet  the  proposed 
requirements.  Ford  said  that  it  would 
need  to  conduct  pre  program  design 
studies  lasting  up  to  12  months  on  each 
of  its  four  basic  truck  lines.  It  said  the 
studies  would  be  needed  to  determine 
how  to  comply  with  the  proposed 
requirements  without  "jeopardizing  the 
intended  functions  of  these  trucks, 
increasing  their  aggressivity,  or 
threatening  the  existence  of  the  many 
small  final-stage  manufacturers  that  use 
our  trucks  as  the  base  for  their 
products."  Ford  said  that  these  pre- 
program studies  would  have  to  be 
completed  before  it  could  begin  normal 
programs,  taking  up  to  54  months,  to 
make  the  necessary  changes,  which 
could  involve  changes  to  the  front  end 
structiu'e,  steering  system,  chassis, 
instnmient  panel,  engine  mounting  and 


seating  systems.  Ford  also  said  it  "does 
not  have  the  personnel  or  engineering 
facilities  to  make  major  changes  in  all  of 
its  truck  lines  at  the  same  time.  We  can 
accomplish  only  one  major  change  truck 
program  in  any  year."  Ford 
recommended  indefinite  deferral  of  a 
dynamic  test  requirement  for  full-size 
light  trucks  until  the  practicability  and 
safety  need  is  established.  In  the  case  of 
compact  light  trucks,  Ford  requested 
that  the  effective  date  be  delayed  until 
September  1, 1991. 

The  agency  finds  good  cause  for 
providing  additional  leadtime.  As 
discussed  previously,  the  agency's  test 
data  show  that  while  it  is  practicable  for 
light  trucks  and  multipurpose  passenger 
vehicles  to  meet  a  dynamic  test 
requirement,  even  in  35  mph  barrier 
impacts,  there  are  a  large  number  of 
vehicles  that  must  be  modified  to  meet 
the  requirement.  Some  vehicles,  in 
particular  van-type  vehicles,  may  need 
more  extensive  structural  modifications 
to  meet  the  dynamic  test  requirement. 
Based  on  the  agency's  review  of  the  test 
data,  NHTSA  believes  that  in  some 
cases,  extensive  vehicle  modifications 
may  not  be  necessary.  The  addition  of 
pre-tensioners  to  the  safety  belts 
(devices  that  sense  a  crash  and  remove 
slack  from  the  belt  system)  and 
additional  vehicle  padding  may  enable 
those  vehicles  to  meet  the  dynamic  test 
requirement  at  30  mph.  To  address  the 
redesign  and  manpower  issues  Ford 
raised,  the  agency  has  decided  to  adopt 
a  September  1. 1991  effective  date.  The 
agency  recognizes  that  some  vehicles 
will  be  able  to  comply  before  that  date. 
However,  the  additional  leadtime  is 
necessary  to  ensure  that  all  vehicles  can 
be  modified  by  the  September  1. 1991 
date. 

Other  Issues  Raised  by  the  Conunenlers 

Exclusions  From  Standard  Nos.  203  and 
204 

Volkswagen  suggested  that  vehicles 
equipped  with  dynamically  tested 
manual  belts  be  excluded  from  Standard 
Nos.  203,  Impact  Protection  for  the 
Driver  from  the  Steering  Control 
Systems,  and  204,  Steering  Control 
Rearward  Displacement.  The  agency 
does  not  believe  such  an  exclusion 
would  be  appropriate  because  both 
those  standards  have  been  shown  to 
provide  substantial  protection  to 
unbelted  and  belted  drivers. 

Latching  Procedure  in  Standard  No.  208 

Mercedes-Benz  asked  that  Standard 
No.  208  be  modified  to  include  a  test 
procedure  for  latching  and  adjusting  a 
manual  safety  belt  prior  to  the  belt  being 
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dynamically  tested.  NHTSA  agrees  that 
Standard  No.  208  should  include  such  a 
procedure  and  has  already  adopted  such 
a  procedure  for  dynamically-tested 
manual  belts  in  passenger  cars. 
Subsequent  to  issuance  of  that  rule.  Ford 
petitioned  for  reconsideration  of  the  belt 
latcliing  test  procedure.  Ford  noted  that 
the  safety  belt  positioning  procedure 
specifies  applying  a  2  to  4  pound  tension 
load  to  the  lap  belt  of  a  lap/shoulder 
belt,  but  does  not  specify  how  the  load 
is  to  be  applied  or  how  the  tension  is  to 
be  measured.  Ford  asked  the  agency  to 
clarify  the  procedure,  particularly  with 
regard  to  whether  the  load  is  to  be 
applied  to  the  lap  portion  of  the  belt  or 
whether  an  increasing  load  is  to  be 
placed  on  the  shoulder  portion  of  the 
belt  until  the  required  amount  of  tension 
has  been  reached  in  the  lap  portion  of 
the  belt. 

NHTSA  does  not  believe  that  the  area 
of  application  of  the  belt  tension  load 
should  have  a  significant  effect  on  the 
subsequent  performance  of  the  belt  in  a 
dynamic  test.  However,  to  promote 
uniformity  in  application  of  the  load,  the 
agency,  on  September  5, 1986  (51  FR 
31765).  amended  the  standard  to  provide 
that  the  load  will  be  applied  to  the 
shoulder  portion  of  the  belt  adjacent  to 
the  latchplate  of  the  belt.  If  the  safety 
belt  system  is  equipped  with  two 
retractors  (one  for  the  lap  belt  and  one 
for  the  upper  torso  belt),  then  the 
tension  load  will  be  applied  at  the  point 
the  lap  belt  enters  the  retractor,  since 
the  separate  lap  belt  retractor 
effectively  controls  the  tension  in  the  lap 
portion  of  a  lap/shoulder  belt.  The 
amount  of  tension  will  also  be  measured 
at  the  location  where  the  load  is  applied. 
Finally,  the  agency  has  amended  the 
standard  to  provide  that  after  the 
tension  load  has  been  applied,  the 
shoulder  belt  will  be  positioned  flat  on 
the  test  dummy's  shoulder.  This  will 
ensure  that  if  the  belt  is  twisted  during 
the  application  of  the  tension  load,  it 
will  be  correctly  positioned  prior  to  the 
crash  test.  This  final  rule  incorporates 
the  same  latching  procedure  for  safety 
belts  in  light  trucks  and  van-like 
vehicles. 

Revisions  to  Standard  No.  209 

The  notice  proposed  to  exclude 
dynamically  tested  belts  from  the  static 
laboratory  strength  tests  for  safety  belt 
assemblies  set  forth  in  S4.4  of  Standard 
No.  209.  Ford  asked  that  such  belts  be 
excluded  from  the  remaining 
requirements  of  Standard  No.  209  as 
well.  I 

In  adopting  the  dynamic  test 
requirement  for  lap/shoulder  belts  in 
passenger  cars,  NHTSA  agreed  that  an 
additional  exclusion  from  some 


performance  requirements  of  Standard 
No.  209  is  appropriate.  The  agency  noted 
that  the  webbing  of  automatic  belts  is 
currently  excluded  from  the  elongation 
and  other  belt  webbing  and  attachment 
hardware  requirements  of  Standard  No. 
209,  since  those  belts  have  to  meet  the 
injury  protection  criteria  of  Standard 
No.  208  during  a  crash.  For  dynamically- 
tested  manual  belts  in  passenger  cars, 
NHTSA  believed  that  an  exclusion  from 
the  webbing  width,  strength  and 
elongation  requirements  (sections 
4.2(a}-(c)  is  also  appropriate,  since  these 
belts  will  also  have  to  meet  the  injury 
protection  requirements  of  Standard  No. 

208.  The  agency  believes  that  for  those 
same  reasons,  dynamically-tested  safety 
belts  in  light  trucks  and  multipurpose 
passenger  vehicles  should  also  be 
excluded  from  those  requirements  of 
Standard  No.  209. 

The  agency  does  not  believe  that 
manual  belts  should  be  excluded  from 
the  other  requirements  in  Standard  No. 

209.  For  example,  the  requirements  on 
buckle  release  force  should  continue  to 
apply,  since  manual  safety  belts,  unlike 
automatic  belts,  must  be  buckled  every 
time  they  are  used.  As  with  retractors  in 
automatic  belts,  retractors  in 
dynamically  tested  manual  belts  will 
still  have  to  meet  Standard  No.  209's 
performance  requirements. 

Subsequent  to  issuance  of  the  Hnal 
rule  on  the  dynamic  testing  of  manual 
safety  belts  in  passenger  cars,  several 
organizations  petitioned  for 
reconsideration  of  the  exclusion  of 
dynamically-tested  safety  belts  in 
passenger  cars  from  the  requirements  of 
Standard  No.  209.  The  agency  is  still  in 
the  process  of  reviewing  those  petitions 
and  will  respond  to  them  in  a  later 
notice.  Any  changes  made  for 
dynamically-tested  belts  in  passenger 
cars  will  also  be  made  for  dynamically- 
tested  belts  in  light  trucks  and 
multipurpose  passenger  vehicles. 

Revisions  to  Standard  No.  210 

The  April  1985  notice  proposed  that 
dynamically  tested  manual  belts  would 
not  have  to  meet  the  location 
requirements  set  forth  in  Standard  No. 

210.  Seat  Belt  Assembly  Anchorages. 
Volkswagen  suggested  that  dynamically 
tested  belts  be  completely  excluded 
from  Standard  No.  210:  it  also 
recommended  that  Standard  No.  210  be 
harmonized  with  Economic  Commission 
for  Europe  (ECE)  Regulation  No.  14. 
AMC  and  Renault  suggested  using  the 
"out-of-vehicle"  dynamic  test  procedure 
for  manual  belts  contained  in  ECE  . 
Regulation  No.  16,  instead  of  the 
proposed  barrier  crash  test  in  Standard 
No.  208. 


As  explained  in  the  Hnal  rule  adopting 
the  dynamic  test  requirement  for  manual 
safety  belts  in  passenger  cars,  the 
agency  does  not  believe  that  the  "out-of- 
vehicle"  laboratory  bench  test  of  ECE 
Regulation  No.  16  should  be  allowed  as 
a  substitute  for  a  dynamic  vehicle  crash 
test.  The  protection  provided  by  safety 
belts  depends  on  the  performance  of  the 
safety  belts  themselves,  in  conjunction 
with  the  structural  characteristics  and 
interior  design  of  the  vehicle.  The  best 
way  to  measure  the  performance  of  the 
safety  belt/vehicle  combination  is 
through  a  vehicle  crash  test. 

The  agency  has  recendy  proposed 
revisions  to  Standard  No.  210  to 
harmonize  it  with  ECE  Regulation  No. 
14;  therefore  the  commenters' 
suggestions  concerning  harmonization 
and  exclusion  of  dynamically  tested 
safety  belts  from  the  other  requirements 
of  Standard  No.  210  will  be  considered 
during  that  rulemaking.  At  the  present 
time,  the  agency  is  adopting  only  the 
proposed  exclusion  of  anchorages  for 
dynamically  tested  safety  belts  from  the 
location  requirements,  which  was  not 
opposed  by  any  commenter. 

Belt  Labeling 

Ford  objected  to  the  proposal  that 
dynamically  tested  belts  have  a  label 
indicating  that  they  may  be  installed 
only  at  the  front  outboard  seating 
positions  of  certain  vehicles.  Ford  said 
that  it  is  unlikely  that  anyone  would 
attempt  to  install  a  lap/shoulder  belt  in 
any  vehicle  other  than  the  model  for 
which  it  was  designed.  The  agency  does 
not  agree  and  has  already  adopted  a 
belt  labeling  requirement  for 
dynamically-tested  safety  belts  in 
passenger  cars. 

In  the  final  rule  on  dynamically 
testing  manual  safety  belts  in  passenger 
cars,  the  agency  explained  that  it 
believes  that  care  must  be  taken  to 
distinguish  dynamically  tested  belt 
systems  from  other  systems,  since 
misapplication  of  a  belt  in  a  vehicle 
designed  for  use  with  a  specific 
dynamically  tested  belt  could  pose  a 
risk  of  injury.  If  there  is  a  label  on  the 
belt  itself,  a  person  making  the 
installation  will  be  aware  that  the  belt 
should  be  installed  only  in  certain 
vehicles. 

Subsequent  to  issuance  of  the 
passenger  car  final  rule,  Ford  petitioned 
for  reconsideration  of  the  belt  labeling 
requirement.  Ford  said  that  the  required 
label  does  not  specifically  identify  the 
safety  belt  as  a  dynamically-tested  belt 
and  the  label  does  not  suggest  that  the 
belt  may  be  safely  used  only  in  specific 
vehicles  at  specific  seats.  Ford  asked  the 
agency  to  rescind  the  labeling 


requirement  Ford  also  suggested  that  the 
intent  of  S4.6(b)  could  be  accomplished 
by  requiring  Uie  safety  belt  installation 
instruction  required  by  S4.1(k]  of  the 
standard  to  specify  both  the  vehicles  for 
which  the  belt  system  is  to  be  used  and 
the  specific  type  of  seating  position  for 
which  it  is  intended. 

As  explained  in  the  September  5, 1986 
notice  responding  to  Ford's  petition  for 
reconsideration,  NHTSA  believes  that  it 
is  important  that  a  dynamically-tested 
safety  belt  be  labeled  to  ensure  that  it  is 
installed  only  in  the  type  of  vehicle  for 
which  it  is  intended.  NHTSA  agreed 
with  Ford  that  providing  the  information 
in  the  installation  instructions  would 
address  most  of  the  problem  of  possible 
misuse.  However,  there  still  may  be 
instances  where  the  instruction  would 
be  lost.  In  addition,  the  installation 
instruction  requirements  apply  only  to 
aftermarket  belts.  There  can  be 
situations  where  a  safety  belt  may  be 
taken  from  one  vehicle  and  transferred 
to  another.  Given  these  considerations 
and  the  importance  of  alerting  motorists 
that  a  safety  belt  may  have  been 
designed  for  use  in  one  particular  make 
and  model  vehicle,  the  agency  decided 
to  retain  the  labeling  requirement. 

In  response  to  Ford's  comment, 
NHTSA  believes  that  the  statement 
appearing  on  the  label  should  be 
changed  to  require  a  manufacturer  to 
specify  the  specific  vehicles  for  which 
tlie  safety  belt  is  intended  and  the 
specific  seating  position  (e.g.,  "right 
front")  in  which  it  can  be  used.  In 
today's  final  rule,  NHTSA  is  adopting 
the  same  belt  labeling  requirements  for 
light  trucks  and  multipurpose  passenger 
vehicles  that  it  has  previously  applied  to 
passenger  car  safety  belts. 

Cost  and  Benefits 

NHTSA  has  examined  the  impacts  of 
this  rulemaking  action  and  determined 
that  the  action  is  not  major  within  the 
meaning  of  Executive  Order  12291.  It  is, 
however,  significant  within  the  meaning 
of  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
agency  has  prepared  a  final  regulatory 
evaluation,  which  analyzes  in  detail  the 
economic  and  other  impacts  of  this 
rulemaking  action.  This  regulatory 
evaluation  has  been  placed  in  Docket 
No.  74-14;  Notice  53.  Any  interested 
person  may  obtain  a  copy  of  this 
regulatory  evaluation  by  writing  to: 
NHTSA  Docket  Section,  Room  5109, 400 
SevenUi  Street,  SW..  Washington,  DC 
20590,  or  by  calling  the  Docket  Section 
at  (202)  366-4949. 

To  briefly  summarize  the  regulatory 
evaluation,  the  agency  estimates  that 
the  dynamic  test  requirement  for  manual 
safety  belts  will  increase  testing  costs 


by  about  $8,500  per  test.  This  cost 
estimate  assumes  that  manufacturers 
can  conduct  the  new  test  as  a  part  of  its 
current  crash  testing  to  meet  other 
standards.  The  additional  costs  are 
associated  with  instrumentation  of  the 
dummies.  Ford  said  these  tests  cannot 
be  "piggy-backed"  with  those  done  for 
FMVSS  212,  219,  and  301.  Ford  stated, 
"we  try  to  test  'worst  case'  conditions  so 
that  when  we  pass,  we  have  confidence 
that  all  vehicles  will  pass.  But  the  'worst 
case'  conditions  for  one  standard  may 
be  the  'best  case'  for  another  standard." 
The  agency  recognizes  that  it  is  possible 
that  a  worst  case  test  for  one  standard 
may  not  be  the  same  for  another 
standard  for  a  particular  vehicle. 
However,  it  is  also  unlikely  that  for  each 
of  the  vehicle  types  covered  by  this 
standard  it  will  not  be  possible  to 
conduct  testing  to  multiple  standards, 
including  Standard  No.  208,  in  one  crash 
test. 

The  agency  cannot  estimate  the 
design  costs  associated  with  meeting  the 
performance  requirements  adopted  in 
this  final  rule  As  discussed  earlier  in 
this  notice,  some  existing  vehicle 
designs  currently  meet  the  requirements 
adopted  today.  In  addition,  other 
vehicles  may  be  able  to  meet  the 
requirements  by  adopting  different 
safety  belt  webbing  or  retractors,  which 
are  relatively  minor  changes.  In  other 
cases,  it  may  be  necessary  to  make 
structural  changes  to  the  vehicle  as  well 
to  enable  the  vehicle  to  meet  the 
performance  requirements  of  the 
standard. 

The  agency  believes  that  the  rule's 
requirements  will  improve  the  overall 
level  of  safety  performance  provided  by 
light  trucks  and  multipurpose  passenger 
vehicles.  As  discussed  earlier,  agency 
crash  testing  has  shown  that  the 
instrumented  test  dummies  in  some  of 
these  vehicles  record  comparatively 
high  injury  readings  in  30  and  35  mph 
crashes.  Today's  final  rule  will  ensure 
that  the  belt  systems  and  vehicle 
structure  are  designed  to  work  together 
to  reduce  potential  injuries. 

Regidatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  Today's 
final  rule  will  have  an  impact  on  a  large 
number  of  small  businesses.  The 
potential  significance  of  that  impact  will 
differ  depending  on  the  type  of  vehicles 
currenUy  being  used  by  those 
businesses  and  on  what  actions  those 
manufacturers  take  in  response  to 
today's  final  rule.  The  agency  has  tried 
to  minimize  the  impact  on  small 
businesses,  while  still  improving  the 
safety  of  the  vehicles  covered  by  the 


amendments  adopted  today.  The 
impacts  on  small  businesses  are 
discussed  briefly  below  and  in  more 
detail  in  the  agency's  final  regulatory 
evaluation,  which  includes  a  full 
regulatory  flexibility  analysis.  Persons 
interested  in  the  regulatory  flexibility 
analysis  are  urged  to  review  the 
regulatory  evaluation  that  has  been 
placed  in  the  docket  for  this  final  rule. 

Few,  if  any,  light  truck  and 
multipurpose  passenger  vehicle 
manufacturers  would  qualify  as  small 
entities.  There  is,  however,  a  specialized 
class  of  businesses  involved  in  the  final 
stage  manufacturing  of  a  vehicle 
manufactured  in  two  or  more  stages  or 
involved  in  the  conversion  or  alteration 
of  new  vehicles  that  would  be  affected 
by  the  restraint  system  requirements 
adopted  today.  Under  NHTSA's 
regulations,  a  final  stage  manufacturer 
must  certify  that  the  completed  vehicle 
conforms  to  all  applicable  safety 
standards.  In  addition,  a  business  that 
modifies  or  converts  a  new  vehicle  prior 
to  its  first  sale  to  a  consumer  is 
considered  a  vehicle  alterer  under  the 
agency's  regulations.  As  an  alterer,  the 
business  is  required  to  certify  that  the 
vehicle,  as  altered,  continues  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards.  For  example,  a 
business  that  installs  a  body  on  a  new 
truck  chassis  or  places  new  seats  and 
other  equipment  in  a  van  must  certify 
that  the  vehicle,  as  altered,  continues  to 
comply  with  all  the  agency's  safety 
standards. 

As  discussed  earlier  in  this  notice,  the 
agency  has  reduced  the  potential  impact 
on  those  small  businesses  by  limiting 
the  application  of  today's  final  rule.  In 
many  instances,  businesses  involved  in 
the  final  stage  manufacturing  of  a 
vehicle  are  adding  substantial  items  of 
heavy  work-performing  equipment  to  a 
truck  chassis.  According  to  the  Truck 
Body  and  Equipment  Association,  which 
represents  many  final  stage 
manufacturers  and  vehicle  alterers, 
approximately  90-95  percent  of  the 
chassis  used  by  their  members  involved 
in  final  stage  manufacturing  have  a 
GVWR  greater  than  8,500  pounds  and,  in 
addition,  would  have  an  imloaded 
vehicle  weight  greater  than  5,500  pounds 
when  they  are  completed.  Thus,  they 
would  not  be  covered  by  the 
requirement  adopted  today. 

In  the  case  of  vehicles  that  will  be 
covered  by  the  dynamic  test 
requirement,  converters  and  final-stage 
manufacturers  have  a  number  of 
different  alternatives.  The 
manufacturers  of  the  truck  or  van 
chassis  used  by  final  stage 
manufacturers  are  required  to  provide 
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information  on  what  center  of  gravity, 
weight,  and  other  limitations  must  be 
followed  for  the  vehicle  to  remain  in 
compliance  with  all  the  agency's  safety 
standards.  Final  stage  manufacturers 
and  converters  can  stay  within  the 
limitations  prescribed  by  the  original 
chassis  manufacturer  and  thus  the  final 
vehicle  will  continue  to  comply.  They 
may  also  choose  to  finish  the  vehicle 
outside  of  the  limits  imposed  by  the 
original  manufacturer  and  do  the     , 
necessary  testing  or  engineering      I 
analysis  to  show  that  the  vehicle  stul 
complies  with  the  dynamic  test 
requirement.  Finally,  in  those  instances 
where  alterers  or  final  stage 
manufacturers  have  used  a  vehicle  with 
a  GVWR  of  8,500  pounds  or  less  or  a 
vehicle  with  an  unloaded  vehicle  weight 
of  5,500  pounds  or  less,  they  may  now 
choose  to  switch  to  vehicles  with  a 
greater  GVWR  or  to  add  more  weight  to 
the  vehicle  so  that  it  is  not  covered  by 
the  requirements  adopted  today. 

Small  organizations  and  governmental 
units  should  not  be  significantly 
affected.  Those  entities  may  be 
purchasing  some  altered  or  multi-stage 
manufactured  vehicles.  However,  as 
discussed  above,  the  agency's  decision 
to  limit  the  applicability  of  the  fmal  rule 
will  minimize  the  cost  impact  on  those 
vehicles. 

Environmental  Effects  | 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

Paperwork  Reduction 

The  labeUng  requirements  for 
dynamically-tested  safety  bells  are 
considered  to  be  information  collection 
requirements,  as  that  term  is  defmed  by 
the  Office  of  Management  and  Budget 
(OMB)  in  5  CFR  Part  1320.  0MB  has 
approved  the  requirement  that 
dynamically-tested  safety  belts  for  use 
in  passenger  cars  be  labeled  (OMB  No. 
2127-0512),  but  has  not  approved  the 
labeling  requirement  for  dynamically- 
tested  safety  belts  for  use  in  light  trucks 
and  MPV's.  Accordingly,  these  labeling 
requirements  have  been  submitted  to  the 
OMB  for  its  approval,  pursuant  to  die 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.).  A 
notice  will  be  published  in  the  Federal 
Register  when  OMB  announces  its 
decision  on  this  information  collection. 

List  of  Subjecto  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 


In  consideration  of  the  foregoing, 
§§  571.208  and  571.209  of  Title  49  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  571— (AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1392, 1401. 1403, 1407; 
delegation  of  authority  at  49  CFR  l.sa 

§571.208    [Amended] 

2.  S4.2  is  revised  to  read  as  follows: 
S4.2    Trucks  and  multipurpose 

passenger  vehicles  with  GVWR  of 
10.000 pounds  or  'ess. 

54.2.1  Trucks  and  multipurpose 
passenger  vehicles  with  a  GVWR  of 
10.000  pounds  or  less,  manufactured  on 
or  after  January  J,  1976  and  before 
September  1. 1991.  Each  truck  and 
multipurpose  passenger  vehicle,  with  a 
gross  vehicle  weight  rating  of  10,000 
pounds  or  less,  manufactured  before 
September  1, 1991,  shall  meet  the 
requirements  of  S4.1.2.1,  or  at  the  option 
of  the  manufacturer,  S4.1.2.2  or  S4.1.2.3 
(as  specified  for  passenger  cars),  except 
that  forward  control  vehicles 
manufactured  prior  to  September  1, 
1981,  convertibles,  open-body  type 
vehicles,  walk-in  van-type  trucks,  motor 
homes,  vehicles  designed  to  be 
exclusively  sold  to  the  U.S.  Postal 
Service,  and  vehicles  carrying  chassis- 
mount  campers  may  instead  meet  the 
requirements  of  S4.2.1.1  or  S4.2.1.2. 

54.2.1.1  First  option — complete 
automatic  protection  system.  The 
vehicle  shall  meet  the  crash  protection 
requirements  of  S5  by  means  that 
require  no  action  by  vehicle  occupants. 

54.2.1.2  Second  option — belt  system. 
The  vehicle  shall  have  seat  belt 
assemblies  that  conform  to  Standard  209 
installed  as  follows: 

(a)  A  Type  1  or  Type  2  seat  belt 
assembly  shall  be  installed  for  each 
designated  seating  position  in 
convertibles,  open-body  type  vehicles, 
and  walk-in  van-type  trucks. 

(b)  In  all  vehicles  except  those  for  • 
which  requirements  are  specified  in 
S4.2.1.2(a),  a  Type  2  seat  belt  assembly 
shall  be  installed  for  each  outboard 
designated  seating  position  that  includes 
the  windshield  header  within  the  head 
impact  area,  and  a  Type  1  or  Type  2  seat 
belt  assembly  shall  be  installed  for  each 
other  designated  seating  position. 

54.2.2  Trucks  and  multipurpose 
passenger  vehicles  with  a  GVWR  of 
8.500  pounds  or  less  and  an  unloaded 
vehicle  weight  of  5,500 pounds  or  less, 
manufactured  on  or  after  September  1, 
1991.  Each  truck  and  multipurpose 
passenger  vehicle,  with  a  gross  vehicle 
weight  rating  of  8.500  pounds  or  less  and 


an  unloaded  vehicle  weight  of  5,500 
pounds  or  less,  manufactured  on  or  after 
September  1, 1991,  shall  meet  the 
requirements  of  S4.1.2.1,  or  at  the  option 
of  the  manufacturer,  S4.1.2.2  or  S4.1.2.3 
(as  specified  for  passenger  cars),  except 
that  convertibles,  open-body  type 
vehicles,  walk-in  van-type  trucks,  motor 
homes,  vehicles  designed  to  be 
exclusively  sold  to  the  U.S.  Postal 
Service,  and  vehicles  carrying  chassis- 
mount  campers  may  instead  meet  the 
requirements  of  S4.2.1.1  or  S4.2.1.2.  Each 
Type  2  seat  belt  assembly  installed  in  a 
front  outboard  designated  seating 
position  in  accordance  with  S4.1.2.3 
shall  meet  the  requirements  of  S4.6. 

S4.2.3    Trucks  and  multipurpose 
passenger  vehicles  manufactured  on  or 
after  September  1, 1991  with  either  a 
GVWR  of  more  than  8.500  pounds  but 
not  greater  than  10,000  pounds  or  with 
an  unloaded  vehicle  weight  greater  than 
5,500 pounds  and  a  GVWR  of  10.000 
pounds  or  less.  Each  truck  and 
multipurpose  passenger  vehicle 
manufactured  on  or  after  September  1, 
1991,  that  has  either  a  gross  vehicle 
weight  rating  which  is  greater  than  8,500 
pounds,  but  not  greater  than  10,000 
pounds,  or  has  an  unloaded  vehicle 
weight  greater  than  5,500  pounds  and  a 
GVWR  of  10,000  pounds  or  less  shall 
meet  the  requirements  of  S4.1.2.1,  or  at 
the  option  of  the  manufacturer.  S4.1.2.2 
or  S4.1.2.3  (as  specified  for  passenger 
cars),  except  that  convertibles,  open- 
body  type  vehicles,  walk-in  van-type 
trucks,  motor  homes,  vehicles  designed 
to  be  exclusively  sold  to  the  U.S.  Postal 
Service,  and  vehicles  carrying  chassis- 
mount  campers  may  instead  meet  the 
requirements  of  S4.2.1.1  or  S4.2.1.2. 

3.  S4.6  is  amended  by  revising  S4.6.2 
and  adding  S4.6.3  to  read  as  follows: 

S4.6    Dynamic  testing  of  manual  belt 
systems. 

54.6.1  *  *  * 

54.6.2  Each  truck  and  multipurpose 
passenger  vehicle  with  a  GVWR  of  8.500 
pounds  or  less  and  an  unloaded  weight 
of  less  than  5,500  pounds  that  is 
manufactured  on  or  after  September  1, 
1991,  and  is  equipped  with  a  Type  2  seat 
belt  assembly  at  a  front  outboard 
designated  seating  position  pursuant  to 
S4.1.2.3  shall  meet  the  frontal  crash 
protection  requirements  of  S5.1  at  those 
designated  seating  positions  with  a  test 
dummy  restrained  by  a  Type  2  seat  belt 
assembly  that  has  been  adjusted  in 
accordance  with  S7.4.2.  A  vehicle  shall 
not  be  deemed  to  be  in  noncompliance 
with  this  standard  if  its  manufacturer 
establishes  that  it  did  not  have  reason  to 
know  in  the  exercise  of  due  care  that 
such  vehicle  is  not  in  conformity  with 
the  requirement  of  this  standard. 


54.6.3  A  Type  2  seat  belt  assembly 
subject  to  the  requirements  of  S4.6.1  or 
S4.6.2  of  this  standard  does  not  have  to 
meet  the  requirements  of  S4.2(a)-(c)  and 
84.4  of  Standard  No.  209  (49  CFR 
571.209)  of  this  part. 

4.  S5.1  is  revised  to  read  as  follows: 
85.  Occupant  crash  protection 

requirements. 

85.1    Passenger  cars  manufactured 
before  September  1, 1991,  and  all  other 
vehicles  subject  to  S5.1  shall  comply 
with  either  S5.1(a)  or  S5.1(b),  at  the 
manufacturer's  option.  Passenger  cars 
manufactured  on  or  after  September  1, 
1991.  shall  comply  with  S5.1(b). 

*  *        *        *        ♦ 

5.  S7.4.4  is  revised  to  read  as  follows: 
87.4    Seat  belt  comfort  and 

convenience. 

*  •        *        *        * 

87.4.4  Latchplate  access.  Any  seat 
belt  assembly  latchplate  that  is  located 
outboard  of  a  front  outboard  seating 
position  in  accordance  with  S4.1.2  shall 
also  be  located  within  the  outboard 
reach  envelope  of  either  the  outboard 
arm  or  the  inboard  arm  described  in 
810.6  of  this  standard  and,  in  the  case  of 
a  Part  572  Subpart  B  test  dummy.  Figure 
3A  of  this  standard,  or,  in  the  case  of  a 
Part  572  Subpart  E  test  dummy,  Figure 
3B  of  this  standard,  when  the  latchplate 
is  in  its  normal  stowed  position.  There 
shall  be  sufRcient  clearance  between 
the  vehicle  seat  and  the  side  of  the 
vehicle  interior  to  allow  the  test  block 
defined  in  Figure  4  of  this  standard 
unhindered  transit  to  the  latchplate  or 
buckle. 

*  •        •        •        • 

6.  SlO.6.1  is  revised  to  read  as  follows: 
SlO.6    *  *  * 

SlO.6.1    Driver's  position.  Move  the 
upper  and  the  lower  arms  of  the  test 
dummy  at  the  driver's  position  to  their 
fully  outstretched  position  in  the  lowest 
possible  orientation.  Push  each  arm 
rearward  permitting  bending  at  the 
elbow,  until  the  palm  of  each  hand 
contacts  the  outer  part  of  the  rim  of  the 
steering  wheel  at  its  horizontal 
centerline.  Place  the  test  dummy's 
thumbs  over  the  steering  wheel  rim  and 
position  the  upper  and  lower  arm 
centerlines  as  close  as  possible  in  a 
vertical  plane  without  inducing  torso 
movement.  The  thumbs  shall  be  over  the 
steering  wheel  rim  and  are  lightly  taped 
to  the  steering  wheel  rim  so  that  if  the 
hand  of  the  test  dummy  is  pushed 
upward  by  a  force  of  not  less  than  2 


pounds  and  not  more  than  5  pounds,  the 
tape  shall  release  the  hand  from  the 
steering  wheel  rim. 
•        *        *        *        • 

7.  Sll  is  amended  by  revising  Sll.l. 
Sll.3.1.  811.5.  and  Sll.6.  to  read  as 
follows: 

Sll    Positioning  procedure  for  the 
Part  572  Subpart  E  Test  Dummy. 
***** 

Sll.l    Head.  The  transverse 
instrumentation  platform  of  the  head 
shall  be  horizontal  within  Vi  degree.  To 
level  the  head  of  the  test  dummy  in 
vehicles  with  upright  seats  with  non- 
adjustable  backs,  the  following 
sequencesmust  be  followed.  First  adjust 
the  position  of  the  H  point  within  the 
limits  set  forth  in  Sll.4.3.1  to  level  the 
transverse  instrumentation  platform  of 
the  head  of  the  test  dummy.  If  the 
transverse  instrumentation  platform  of 
the  head  is  still  not  level,  then  adjust  the 
pelvic  angle  of  the  test  dummy  within 
the  limits  provided  in  Sll.4.3.2  of  the 
standard.  If  the  transverse 
instrumentation  platform  of  the  head  is 
still  not  level,  then  adjust  the  neck 
bracket  of  the  test  dummy  the  minimum 
amount  necessary  to  ensure  that  the 
transverse  instrumentation  platform  of 
the  head  is  horizontal  within  Vz  degree. 
***** 

S11.3    Hands. 

Sll.3.1    The  palms  of  the  driver  test 
dummy  shall  be  in  contact  with  the 
outer  part  of  the  steering  wheel  rim  at 
the  rim's  horizontal  centerline.  The 
thumbs  shall  be  over  the  steering  wheel 
rim  and  shall  be  lightly  taped  to  the 
steering^  wheel  rim  so  that  if  the  hand  of 
the  test  dummy  is  pushed  upward  by  a 
force  of  not  less  than  2  pounds  and  not 
more  than  5  pounds,  the  tape  shall 
release  the  hand  from  the  steering  wheel 
rim. 
***** 

Sll.5    Legs. 

Sll.5.1    The  legs  of  the  driver  and 
passenger  test  dummy  shall  be  placed  as 
provided  in  Sll.5.2  or,  at  the  option  of 
the  vehicle  manufacturer  until 
September  1, 1991,  as  provided  in  SlO.l.l 
for  the  driver  and  SlO.1.2  for  the 
passenger,  except  that  the  initial 
distance  between  the  outboard  knee 
clevis  flange  surfaces  shall  be  10.6 
inches  for  both  the  driver  and  the 
passenger  rather  than  14  V^  inches  as 
specified  in  SlO.l.l(a)  for  the  driver  and 
11%  inches  as  specified  in  Sl0.1.2.1(a) 
and  Sl0.1.2.2(a)  for  the  passenger. 


Sll.5.2    The  upper  legs  of  the  driver 
and  passenger  test  dummies  shall  rest 
against  the  seat  cushion  to  the  extent 
permitted  by  placement  of  the  feet.  The 
initial  distance  between  the  outboard 
knee  clevis  flange  surfaces  shall  be  10.6 
inches.  To  the  extent  practicable,  the 
left  leg  of  the  driver  dummy  and  both 
legs  of  the  passenger  dummy  shall  be  in 
vertical  longitudinal  planes.  To  the 
extent  practicable,  the  right  leg  of  the 
driver  dummy  shall  be  in  a  vertical 
plane.  Final  adjustment  to  accommodate 
placement  of  feet  in  accordance  with 
Sll.8  for  various  passenger 
compartment  configurations  is 
permitted. 

Sll.6    Feet. 

511.6.1  The  feet  of  the  driver  test 
dummy  shall  be  placed  as  required  by 
Sll.6.2  or,  at  the  option  of  the  vehicle 
manufacturer  until  September  1, 1991,  as 
provided  in  SlO.l.l.  The  feet  of  the 
passenger  test  dummy  shall  be  placed  as 
required  by  Sll.6.3  or,  at  the  option  of 
the  vehicle  manufacturer  until 
September  1, 1991,  as  provided  in 
SlO.1.2. 

511.6.2  The  right  foot  of  the  driver 
test  dummy  shall  rest  on  the 
undepressed  accelerator  with  the 
rearmost  point  of  the  heel  on  the  floor 
surface  in  the  plane  of  the  pedal.  If  the 
foot  cannot  be  placed  on  the  accelerator 
pedal,  it  shall  be  positioned 
perpendicular  to  the  tibia  and  placed  as 
far  forward  as  possible  in  the  direction 
of  the  centerline  of  the  pedal  with  the 
rearmost  point  of  the  heel  resting  on  the 
floor  surface.  The  heel  of  the  left  foot 
shall  be  placed  as  far  forward  as 
possible  and  shall  rest  on  the  floor  pan. 
1  he  left  foot  shall  be  positioned  as  flat 
as  possible  on  the  toeboard.  The 
longitudinal  centerline  of  the  left  foot 
shall  be  placed  as  parallel  as  possible  to 
the  longitudinal  centerline  of  the  vehicle. 

511.6.3  The  heels  of  both  feet  of  the 
passenger  test  dummy  shall  be  placed  as 
far  forward  as  possible  and  shall  rest  on 
the  floor  pan.  Both  feet  shall  be 
positioned  as  flat  as  possible  on  ths 
toeboard.  The  longitudinal  centerline  of 
the  feet  shall  be  placed  as  parallel  as 
possible  to  the  longitudinal  centerline  of 
the  vehicle. 
***** 

8.  Figure  3  following  the  text  of 
§  571.208  is  removed  and  new  Figures  3a 
and  3b  are  inserted  in  its  place, 
appearing  as  follows: 
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Attach  the  Inboard  Reach  String 
(ISVa"  long)  at  the  base  of 
the  head  on  centerline. 


Attach  the  Outboard  Reach  String 
(28"  long)  at  this  point  on  the 
torso  sheath. 

A— Using  flexible  tape  measure  8" 
from  back  centerline  10-74"  from 
front  centerline  to  find  anchor  point 
below  arm  pit  on  torso  sheath. 


Figure  3a.  — 


Seat  Plane  is  90*  to  the  Torso  Line 


Location  of  Anchoring  Points  for  Latchplate  Reach  Limiting 
Chains  or  Strings  to  Test  for  Latchplate  Accessibility  Using 
Subpart  B  Test  Device 


UMI 


Attach  the  Inboard  Reach  String 
(19-1/9"  long)  at  the  base  of 
the  head  on  centerline. 


Attach  the  Outboard  Reach  String 
(29"  long)  at  this  point  on  the 
torso  sheath. 


\A — Using  flexible  tape  measure  8" 
from  back  centerline  ll-Va"  from 
front  centerline  to  find  anchor  point 
"*N^bek)w  arm  pit  on  torso  sheath. 


Seat  Plane  is  90°  to  the  Torso  Line 


Figure  3b.  —  Location  of  Anchoring  Points  for  Latchplate  Reach  Umiting 
Chains  or  Strings  to  Test  for  Latchplate  Accessibility  Using 
Subpart  E  Test  Device 


BILLING  CODE  4»«»-ea-C 


44912 


Federal  Register  /  Vol.  S2.  No.  225  /  Monday.  November  23.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  225  /  Monday.  November  23.  1987  /  Rules  and  Regulations      44913 


{571.209    [AnMfMtodl 

9.  S4.6  of  S  571.209  is  revised  to  read 
as  follows: 

S4.6  Manual  belts  subject  to  crash 
protection  requirements  of  Standard  No. 

208.  ,  . 

(a)  A  seat  belt  assembly  subject  to  the 
requirements  of  S4.6  of  Standard  No.  208 
(49  CFR  571.208)  does  not  have  to  meet 
the  requirements  of  S4.2(aHc)  and  S4.4 
of  this  standard. 

(b)  A  seat  belt  assembly  that  meets 
the  requirements  of  S4.6  of  Standard  No. 
208  (49  CFR  571.208)  shall  be 
permanently  and  legibly  marked  or      | 
labeled  with  the  following  statement: 

This  dynamically-tested  seat  belt 
assembly  is  for  use  only  in  (insert 
specific  seating  position(s).  e.g.,  "front 
right")  in  (insert  specific  vehicle  make(s) 
and  model(s)). 

Issued  on:  November  18. 1987. 
Diane  K.  Steed. 
Administrator. 
[FR  Doc.  87-26930  Filed  ll-18-«7;  3:50  pm) 

MLUNO  CODC  4*10-5»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  222 

(Docket  No.  61096-7191) 

Endangered  Fish  and  Wildlife; 
Approaching  Humpback  Whales  in 
Hawaiian  Waters 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Interim  rule  with  request  for 
comment. 


summary:  NOAA  is  issuing  an  interim 
rule  that  prohibits  aircraft  from         I 
approaching  closer  than  1,000  feet  from 
a  humpback  whale,  and  prohibits 
vessels  or  people  from  approaching 
closer  than  100  yards  from  a  whale 
except  in  cow/calf  areas  where  the 
approach  limit  for  persons  and  vessels  is 
300  yards.  Because  additional 
restrictions  on  cow/calf  areas  have 
been  added  in  response  to  comments 
received  on  the  proposed  rule.  NOAA  is 
requesting  further  comment.  This  rule 
applies  to  all  persons  and  vessels 
operating  within  200  miles  of  the 
Hawaiian  Islands.  This  action  is 
necessary  to  reduce  the  level  of 
disturbance  experienced  by  humpback 
whales  from  vessel  traffic. 
DATES:  The  interim  rule  becomes 
effective  on  December  23, 1987.  The 
public  comment  period  on  the  addition 
of  restrictions  in  areas  designated  as 


cow/calf  waters  will  end  on  January  22, 

1988. 

address:  E.C.  Fullerton,  Regional 

Director,  Southwest  Region,  National 

Marine  Fisheries  Service.  300  South 

Ferry  Street,  Terminal  Island,  CA  90731, 

Telephone:  (213)  514-8201. 

FOR  FURTHER  INFORMATION  CONTACT. 

Doyle  E.  Gates,  Administrator,  Western 
Pacific  Program  Office,  Southwest 
Region,  National  Marine  Fisheries 
Service,  2570  Dole  Street,  Honolulu, 
Hawaii  96822,  Telephone:  (808)  955- 
8831;  H.E.  Witham.  Senior  Resident 
Agent,  Enforcement  Division.  Southwest 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  50246,  Honolulu, 
Hawaii  96850,  Telephone:  (808)  541- 
2727;  or  James  H.  Lecky,  Wildlife 
Biologist.  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street.  Terminal  Island,  California 
90731,  Telephone:  (213)  514-6664. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1970,  the  humpback  whale  was 
designated  as  endangered  under  the 
Endangered  Species  and  Conservation 
Act  of  1969  (since  superseded  by  the 
Endangered  Species  Act  of  1973  (ESA)). 
In  1979,  NMFS  published  a  "Notice  of 
Interpretation"  (NOI)  to  inform  the 
public  of  activities  that  could  be 
interpreted  as  harassment  of  whales. 
The  NOI  contained  guidelines  for 
approaching  whales  and  proper  conduct 
of  vessel  operators  when  following  or 
watching  whales.  The  guidelines  were 
not  effective  because  vessel  operators 
frequently  approached  nearer  than  the 
prescribed  distance  to  view  whales. 

Since  guidelines  do  not  have  the  same 
legal  standing  as  regulations,  NMFS  has 
had  difficulty  prosecuting  violators. 
Before  NMFS  can  prosecute  an 
individual  who  fails  to  adhere  to  the 
guidelines,  it  must  be  demonstrated  that 
an  approach  closer  than  the  prescribed 
distance  resulted  in  a  take  as  defined 
under  the  ESA  (i.e.,  harassment). 
Demonstrating  conclusively  that  a  close 
approach  resulted  in  harassment  of  a 
whale  is  difficult.  Consequently,  most 
who  fail  to  adhere  to  the  guidelines  are 
not  prosecuted,  even  though  collectively 
their  actions  are  contributing  to  the 
displacement  of  whales  from  nearshore 
habitat. 

To  provide  better  protection  of  the 
whales  and  to  minimize  the  effects  of 
increasing  vessel  traffic  on  the  whales, 
NMFS  has  determined  that  a  need  for 
regulations  exists.  On  November  24, 
1986,  NMFS  published  a  proposed  rule 
governing  approach  to  humpback 
whales  in  Hawaiian  waters  (51  FR 
42271).  This  proposal  prohibited  vessels 


or  people  from  approaching  whales 
closer  than  100  yards  and  aircraft  from 
approaching  within  1,000  feet  of  any 
humpback  whale. 

The  proposed  rule  differed  from  the 
guidelines  since  it  did  not  contain  cow/ 
calf  areas  (also  called  calving/breeding 
areas).  Several  commentors,  including 
the  Marine  Mammal  Commission, 
viewed  this  approach  as  relaxing  the 
protective  standards  established  by  the 
guidelines.  In  response,  NMFS  reviewed 
available  information  on  the  effects  of 
vessel  traffic  on  whales  and  on  the 
distribution  of  whales  in  Hawaiian 
waters  and,  based  on  results  of  this 
review,  decided  to  incorporate  cow/calf 
areas  in  the  rule. 

Although  Forestell  (1985)  did  not  find 
distinct  cow/calf  areas  during  aerial 
surveys  of  humpback  whale  distribution, 
he  did  find  evidence  that  humpback 
whales  were  being  displaced  by 
increased  vessel  traffic.  During  aerial 
surveys  of  humpback  whales  in  1976/77. 
Herman  et  al.  (1980)  noticed  few  whale 
sightings  in  the  vicinity  of  Lahaina. 

This  was  atU-ibuted  to  vessel  traffic 
that  was  centered  in  Lahaina.  In  1985, 
Forestell  discovered  that  a  similar 
situation  had  developed  in  Maaleae  Bay 
near  Keawakapu,  Maui,  and  attributed 
the  few  sightings  to  increased  vessel 
traffic  in  the  area  associated  with  the 
construction  of  a  boat  launching  ramp  at 
Keawakapu  in  1983. 

Researchers  working  from  small  boats 
off  south  and  west  Maui  commonly  note 
resting  cows  with  calves  (Glockner- 
Ferrari  and  Ferrari  1985, 1987).  Resting 
behavior  is  presumed  to  occur  in 
nearshore  waters  to  provide  calves  with 
protection  from  offshore  predators  (large 
sharks  and  toothed  cetaceans)  and  to 
minimize  energy  expenditure  of 
postpartum,  lactating  females  and 
nursing  calves.  Glockner-Ferrari  and 
Ferrari  (1985)  reported  a  decreasing 
percentage  of  cow/calf  pairs  found  near 
shore  off  west  Maui.  In  eariy  1987.  they 
reported  that  the  trend  was  continuing. 
NMFS  believes  that  displacement  of 
cow/calf  pairs  may  result  in  both 
increased  stress  and  increased 
susceptibility  to  predation.  Although 
there  is  little  information  on  the  effects 
of  stress  on  cetaceans,  inferences  may 
be  drawn  from  information  on  other 
mammalian  taxa.  Adverse  effects  of 
stress  demonstrated  by  some  ungulate 
(hoofed  animals)  populations  include 
weight  loss,  susceptibility  to  predation, 
and  reduced  reproduction  (Geist  1971; 
Wallach  and  Boever  1983). 

It  is  questionable  whether  all  species 
of  whales  can  avoid  the  effects  of  stress 
by  becoming  accustomed  to  the 
presence  of  increased  vessel  traffic. 


Based  on  25  years  of  observing  whales 
in  Cape  Cod  waters,  Watkins  (1986) 
believes  that  humpbacks  have  become 
accustomed  to  vessel  traffic  and  now 
are  attracted  by  vessel  noise  rather  than 
repelled  as  they  had  been  in  the  early 
years  of  his  studies.  Watkins  also 
documents  that  other  species  have  not 
become  accustomed  to  vessel  traffic 
over  the  same  time  period  and  are  still 
repelled  by  vessel  noise.  Jones  and 
Swartz  (1984)  indicate  that  gray  whales 
are  able  to  habituate  to  the  physical 
presence,  noise,  and  activities  of  whale 
watching  vessels  and  skiffs  in  San 
Ignacio  Lagoon,  but  gray  whales 
abandoned  Guerro  Negro  Lagoon  during 
the  years  heavy  barge  traffic  supported 
a  salt  production  operation  in  that 
lagoon. 

There  are  differing  opinions 
concerning  the  effects  of  human 
activities  on  cetaceans.  The  evidence 
that  whales  are  changing  their 
distribution  in  Hawaii  indicates  that 
they  are  not  habituating  to  disturbance 
associated  with  the  increasing  levels  of 
vessel  traffic.  Because  of  the  low 
population  level  of  North  Pacific 
humpback  whales,  the  potential  adverse 
effects  of  vessel  traffic  on  the  population 
and  the  apparent  displacement  of  cow/ 
calf  pairs  from  nearshore  habitat,  NMFS 
has  concluded  that  the  appropriate 
management  action  is  to  require  more 
restrictive  approach  limits  in  areas 
where  cow/calf  pairs  are  known  to 
occur.  Therefore,  NMFS  has  added  to 
the  proposed  rule  the  cow/calf  areas 
that  were  originally  designated  in  the 
NOL  The  approach  limit  in  these  areas 
will  be  1,000  feet  for  aircraft  and  300 
yards  for  vessels.  Although  the 
environmental  community  supported 
this  change  in  comments  on  the 
proposed  rule,  the  whale  watching 
community  and  other  users  did  not  have 
an  opportunity  to  comment  on  the 
designation  of  cow/calf  areas. 
Therefore,  NMFS  is  publishing  this  as  an 
interim  rule  to  give  those  groups,  as  well 
as  other  interested  parties,  an 
opportunity  to  comment. 

Response  to  Comments  on  the  Proposed 
Rule 

Twenty-one  organizations  and 
individuals  provided  written  comments 
on  the  proposed  rule.  Seven  provided 
testimony  at  a  public  hearing  held  on 
December  15. 1986,  in  Lahaina.  Maui. 
Hawaii.  Of  the  twenty-eight  comments 
and  testimonies  received,  seven  favored 
the  proposed  regulations  as  written.  Ten 
commenters  said  that  the  proposed 
regulations  required  clarification  on  the 
issue  of  approach  versus  proximity  to 
whales.  Four  commenters  felt  the 
proposed  regulations  were  uimecessary. 


Seven  stated  that  more  rigorous 
conservation  measures  were  required. 
The  specific  written  and  oral  comments 
requiring  a  response  are  summarized 
below. 

Comment:  Seven  commenters  said 
that  the  proposed  regulations  required 
clarification  on  the  issue  of  unintended 
approaches,  i.e.,  whales  approaching 
vessels  closer  than  the  prescribed  limits. 

Response:  NMFS  recognizes  a 
difference  between  approach  and 
proximity  to  humpback  whales,  and  that 
whales  may  approach  vessels.  The 
proposed  regulation  clearly  states  that 
approach  (moving  toward)  within  the 
prescribed  limits  is  prohibited.  A  vessel 
would  not  ordinarily  violate  the 
proposed  regulation  by  inadvertentiy 
being  inside  the  prescribed  limits.  NMFS 
Enforcement  agents  and  NOAA  General 
Counsel  will  assess  both  the  actions  of 
vessels  and  whales  to  determine  if 
intentional  approaches  have  occurred.  If 
a  motorized  vessel  is  approached  by 
whales  while  inside  the  prescribed 
limits,  NMFS  recommends  that  the 
vessel  operator  shift  into  neutral  (and 
avoid  revving  the  engine)  until  the 
whales  are  observed  outside  the 
prescribed  limit.  An  operator  of  a  sailing 
vessel  who  finds  the  vessel  within  the 
prescribed  limits  of  a  humpback  whale 
should  take  immediate  steps  to  place  the 
vessel  outside  the  prescribed  limits. 

Comment:  Several  commenters 
expressed  concern  that  the  failure  of 
recent  studies  to  identify  distinct  and 
persistent  calving  and  breeding  areas 
may  reflect  changes  in  the  distribution 
of  whales  brought  about  by  vessel 
disturbance.  Thus.  NMFS'  failure  to 
include  designated  calving  and  breeding 
areas  was  perceived  as  inadequate 
protection  of  important  habitat. 

Response:  NMFS  has  reviewed 
available  information  and  agrees  that 
protection  of  known  or  previously 
identified  resting  areas  for  cows  with 
calves  may  be  warranted.  Therefore, 
NMFS  has  included  in  the  interim  rule 
cow/calf  areas  in  which  greater 
resfrictions  apply.  Since  designation  of 
these  areas  was  not  discussed  in  the 
proposed  rule  (51  FR  42271).  NMFS  is 
allowing  a  60-day  comment  period  to 
provide  the  public  with  an  opportunity 
to  express  its  views. 

Comment:  One  commenter  stated  that 
the  number  of  harassment  complaints 
has  decreased  in  recent  years  despite  an 
increase  in  registered  vessels,  and, 
therefore,  the  current  NOI  was 
adequate. 

Response:  The  effectiveness  of  the 
NOI  was  not  judged  by  the  number  of 
complaints  received  but  by  its  apparent 
utility  in  protecting  whales.  Available 


information  indicates  that  there  have 
been  some  changes  in  the  distribution  of 
whales  in  Hawaii  and  that  disturbance 
from  vessel  traffic  may  be  a  cause. 
NMFS  believes  that  the  information  on 
changing  distribution  of  whales 
indicates  that  the  NOI  has  not  been 
effective  in  protecting  whales  from 
increasing  levels  of  disturbance. 

Comment:  One  commenter  questioned 
the  different  approach  limits  in  Hawaii 
and  New  England,  pointing  out  that 
NMFS'  New  England  whale  watching 
guidelines  recommend  a  100  foot 
approach  limit. 

Response:  The  Northwest  Atiantic 
stock  of  humpback  whales,  part  of 
which  is  subject  to  whale  watching  in 
New  England  during  the  summer  feeding 
stason,  is  estimated  to  be  at  or  above  its 
initial  (pre-exploitation)  population  size, 
and  available  information  indicates  that 
humpback  whales  off  Cape  Cod  have 
acclimated  to  the  presence  of  vessels 
(Waticins  1986).  The  North  Pacific  stock 
of  humpback  whales,  in  contrast,  is 
Uiought  to  be  at  just  8  to  10  percent  of  its 
initial  size,  and  available  information 
suggests  they  are  being  displaced  from 
nearshore  waters  in  Hawaii  (Glockner- 
Ferrari  and  Ferrari  1985  and  1987, 
Forestell  1985).  NMFS  believes  these 
more  restrictive  measures  are  justified 
in  Hawaiian  waters  under  the  authority 
of  die  ESA. 

Comment:  One  commenter 
recommended  implementing  restrictions 
similar  or  identical  to  those  in  effect  for 
Glacier  Bay,  Alaska  (a  National  Park 
Service  National  Monument).  A  permit 
system  for  all  vessels  was  suggested, 
along  with  adoption  of  a  400  yard 
approach  limit  in  recognized  calving  and 
breeding  areas,  and  the  prohibition  of 
cruise  ships  transiting  "*  *  *  through 
major  whale  waters  and  nearshore  off 
Lahaina". 

Response:  NMFS  believes  providing  a 
buffer  around  the  whales  is  a  more 
workable  solution  than  attempting  to 
restrict  the  number  of  vessels  statewide. 
The  National  Park  Service  requires  a  Vt 
nautical  mile  separation  from  humpback 
whales  in  Glacier  Bay.  The  available 
information  shows  that  humpback 
whales  respond  to  vessels  at  one  to 
several  kilometers.  There  is  little 
information  on  behavioral  changes  at 
distances  between  0  and  1  kilometer. 
NMFS  believes  that  adding  the  force  of 
regulations  to  the  existing  guidelines 
will  provide  adequate  protection  to 
humpback  whales  in  Hawaiian  waters. 
NMFS  will  continue  to  monitor  the 
situation  in  Hawaii  to  determine  if 
additional  protective  measures  are 
necessary. 
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Currently  NMFS  does  not  perceive 
cruise  ships  to  be  a  problem.  Cruise 
ships  transiting  Hawaiian  waters  spend 
the  majority  of  their  time  in  waters 
deeper  than  100  fathoms  where 
encounters  with  whales  are  unlikely 

Comment:  Several  commenters 
questioned  the  ability  of  NMFS  to 
"*  *  *  monitor  the  effects  of  all 
activities  occurring  in  close  proximity  to 
whales  to  determine  if  additional 
measures  are  necessary  *  *  *." 

Response:  NMFS  agrees  that  a 
comprehensive  humpback  whale 
management  effort  is  needed.  We  are 
developing  a  recovery  plan  for 
humpback  whales  which  will  include 
programs  to  monitor  the  status  of  the 
population  and  identify  management 

nppQQ 

Comment:  One  commenter  criticized 
NMFS  for  short-sightedness  in  stressing 
enforcement  activities  over  public   i 
education  and  research.  | 

Response:  NMFS  has  conducted  a 
pubUc  education  program  in  Hawaii 
since  1979.  The  research  information  on 
changing  distribution  of  whales 
indicates  that  the  public  education 
program  has  not  been  effective.  NMFS 
will  maintain  its  public  education 
program  and  expects  the  regulations  to 
supplement  the  education  program. 
Coordination  of  permitted  research 
activities  by  the  Western  Pacific 
Program  Office  will  allow  NMFS  access 
to  the  most  recent  information  collected 
in  each  whale  season. 

Comment-  Two  commenters  noted  the 
apparent  disparity  in  findings  by  whale 
researchers  in  New  England,  Alaska, 
Hawaii,  and  Mexico. 

Response:  NMFS  acknowledges  the 
different  conclusions  of  researchers. 
Information  from  the  New  England  area 
suggests  that  some  species  of  whales 
may  be  becoming  accustomed  to  vessel 
traffic.  Researchers  in  Mexico  found 
that  gray  whales  abandoned  a  major 
calving  lagoon  in  response  to  increased 
commercial  shipping  and  dredging 
activities,  and  returned  when  the 
activities  ceased.  In  Southeast  Alaska 
and  Hawaii,  researchers  found      I 
significant  short  term  behavioral   I 
changes  in  relation  to  vessel  activity. 
This  ambiguity  in  the  data  indicates  that 
a  conservative  approach  should  be 
taken  in  Hawaii. 

Comment:  One  commenter  stated  that 
there  is  little  hard  scientific  evidence  to 
indicate  that  users  of  Hawaiian  waters 
are  having  a  negative  impact  on  the 
reproductive  fitness  of  North  Pacific 
humpback  whales. 

Response:  NMFS  acknowledges  that 
long  term  studies  in  this  area  are 
needed.  However,  the  absence  of 
definitive  long  term  research  results 


does  not  preclude  the  adoption  of 
protective  measures.  The  ESA  requires 
NMFS  to  use  the  best  available 
information  in  managing  protected 
species.  In  this  case,  the  information 
reviewed  by  the  NMFS  indicates  that 
whales  are  being  displaced  from  a 
portion  of  their  habitat.  Although  no 
information  on  reproductive  fitness  is 
available,  habitat  loss  usually  results  in 
reduced  fitness.  Therefore,  NMFS 
believes  there  is  sufficient  information 
available  to  support  this  action. 

Comment-  One  commenter  stated  that 
the  proposed  regulations  appear  to 
"*  *  *  target  the  whale  watching  industry 
as  the  culprits  and  primary  reason  for 
the  creation  of  said  regulations". 
Response:  NMFS  discussed  the 
benefits  derived  from  whale  watching  in 
the  preamble  to  the  proposed  rule  and 
stated  its  intent  to  provide  an 
opportunity  for  that  industry  to 
continue.  NMFS  also  stated  that  the  vast 
majority  of  vessel  traffic  in  Hawaii  is 
not  engaged  in  commercial  whale 
watching.  The  regulation  will  apply 
equally  to  all  water  users. 

Comment  One  commenter  suggested 
that  Federal  activities,  including  military 
activity  which  may  adversely  affect 
humpback  whales,  be  prohibited  by 
regulation. 

Response:  NMFS  routinely  consults 
with  Federal  agencies  in  its  Endangered 
Species  Act  section  7  consultation 
process  to  ensure  that  federally  funded 
or  permitted  activities  are  not  likely  to 
jeopardize  the  continued  existence  of 
humpback  whales. 

Comment  The  U.S.  Navy  stated  that 
Naval  ships  on  maneuvers  may  violate 
the  proposed  regulations 
unintentionally,  and  suggested 
prohibiting  only  "intentional" 
approaches  within  100  yards. 

Response:  NMFS  will  consult  with  the 
Navy,  as  appropriate,  to  ensure  that 
activities  are  not  likely  to  jeopardize  the 
continued  existence  of  humpback 
whales.  The  proposed  regulation 
recognizes  that  vessel  traffic  may  have 
adverse  effects  on  whales.  Naval 
vessels  will  be  subject  to  the  regulation 
just  as  all  other  vessels  will  be.  NMFS 
enforcement  agents  and  NOAA 
attorneys  will  assess  both  the  actions  of 
vessels  and  whales  in  determining  if 
violations  have  occurred  and  whether 
prosecution  is  warranted  under  the 
circumstances. 

Comment  One  commenter 
recommended  prohibiting  jet  ski  and 
parasail  activity  in  areas  where  cow/ 
calf  pairs  have  been  commonly 
observed. 

Response:  Jet  skis,  parasails,  and  all 
other  types  of  water  craft  are  bound  by 
the  regulation.  NMFS  is  not  aware  of 


any  studies  that  indicate  parasail  or  jet 
ski  activities  result  in  greater  adverse 
reaction  by  whales  than  other  vessel 
traffic.  It  is  possible  that  constant  noise 
associated  with  high  speed  traffic  could 
present  an  effective  acoustic  and  visual 
barrier.  NMFS  believes  that  constant, 
high-speed  surface  activity  is  a  potential 
problem,  and  will  continue  to  work  with 
state  agencies  and  private  operators  to 
address  this  issue. 

Comment  Two  commenters 
questioned  the  effectiveness  of  the  1,000 
foot  approach  limit  for  aircraft  in 
preventing  harassment  of  whales,  and 
suggested  that  greater  limits  be 
established. 

Response:  Most  aerial  surveys  of 
cetaceans  are  conducted  between  500 
and  1,000  feet.  In  most  instances,  passes 
at  1,000  feet  do  not  result  in  noticeable 
behavior  changes.  Although  continual 
hovering  by  a  large,  or  unusually  noisy 
helicopter  at  an  altitude  over  1,000  feet 
may  result  in  an  obvious  behavior 
change  in  a  whale,  such  an  action  is 
covered  by  section  D(a)(4)  of  the  interim 
regulation  which  prohibits  the  disruption 
of  normal  behavior. 

Con.ment  One  commenter  stated  that 
the  proposed  regulation  reduces  the 
horizontal  distance  limit  for  aircraft  to 
100  yards. 

Response:  The  proposed  regulation 
clearly  states  that  it  would  be  prohibited 
"*  *  *  to  operate  any  aircraft  within 
1,000  feet  of  any  humpback  whale". 
This,  in  effect,  creates  a  1,000  foot  aerial 
dome  over  a  whale. 
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Classification:  ^plicalnUty  of  Other 
Laws,  Regulations  and  Requirements 

NMFS  has  prepared  an  environmental 
assessment  in  which  it  determined  that 
approval  and  implementation  of  the 
proposed  rule  would  not  significantly 
affect  the  quality  of  the  human 
environment,  and  that  the  preparation  of 
an  environmental  impact  statement 
would  not  be  required  by  section  102(2) 
of  the  National  Environmental  Policy 
Act  or  its  implementing  regulations. 

The  NOAA  Administrator  determined 
that  this  rule  is  not  a  "major  rule"  under 
Executive  Order  12291  and  that  the 
proposed  action  will  not  result  in  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2]  a  major  increase  in 
cost  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprise  to 
compete  in  domestic  or  export  markets. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  and  there  will 
not  be  a  difference  in  degree  of  impact 
due  to  varying  sizes  of  business 
affected. 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act 


List  of  Subjects  in  50  CFR  Part  222 

Endangered  and  threatened  wildlife. 
Administrative  practice  and  procedure, 
Exports:  Fish,  Imports:  Marine 
mammals. 

Dated:  November  17, 1987. 
BUI  A.  PoweU. 

Executive  Director,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  Title  50.  Chapter  II,  Part  222 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  222— {AMENDED] 

1.  The  authority  citation  for  Part  222 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543. 

2.  Subpart  D— Incidental  Capture  of 
Endangered  Sea  Turtles,  consisting  of 
§  222.41.  is  redesignated  as  Subpart  E. 

3.  A  new  Subpart  D  consisting  of 

§  222.31  is  added,  to  read  as  follows: 

Subpart  D— Special  Prohibitions 

222.31    Approaching  humpback  whales  in 
Hawaii. 

Subpart  D— Special  Prohibitions 

S  222.31    Approaching  humpbadc  whales  in 


(a)  General:  Except  as  provided  in 
IS  222.23  through  222.28  (Scientific 
permits)  and  paragraph  (b)  of  this 
section  it  is  unlawful  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  commit,  to  attempt  to  conunit. 
to  solicit  another  to  commit,  or  to  cause 
to  be  committed,  within  200  nautical 
miles  of  the  Islands  of  Hawaii,  any  of 
the  following  acts  with  respect  to 
humpback  whales  [Megaptera 
novaeangliae): 

(1)  Operate  any  aircraft  within  1.000 
feet  of  any  hiunpback  whale;  or 

(2)  Approach  by  any  means,  within 
100  yards  of  any  humpback  whale;  or 


(3)  Cause  a  vessel  or  other  object  to 
approach  within  100  yards  of  a 
humpback  whale;  or 

(4)  Disrupt  the  normal  behavior  or 
prior  activity  of  a  whale  by  any  other 
act  or  omission.  A  disruption  of  normal 
behavior  may  be  manifested  by,  among 
other  actions  on  the  part  of  the  whale,  a 
rapid  change  in  direction  or  speed; 
escape  tactics  such  as  prolonged  diving, 
underwater  course  changes,  imderwater 
exhalation  or  evasive  swimming 
patterns;  interruptions  of  breeding, 
nursing,  or  resting  activities;  attempts  by 
a  whale  to  shield  a  calf  from  a  vessel  or 
human  observer  by  tail  swishing  or  by 
other  protective  movements;  or  the 
abandonment  of  a  previously  frequented 
area. 

(b)  Cow/calf  waters.  Except  as 
provided  in  §5  222.23  through  222.28 
(Scientific  permits),  it  is  unlawful  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  commit,  to  solicit 
another  to  conunit.  to  attempt  to  commit, 
to  solicit  another  to  commit,  or  to  cause 
to  be  conunitted.  while  in  waters 
designated  as  cow/calf  waters,  any  of 
the  following  acts  with  respect  to 
humpback  whales  [Megaptera 
novaeangliae): 

(1)  Approach  by  any  means  within  300 
yards  of  any  humpback  whale:  or 

(2)  Cause  a  vessel  or  other  object  to 
approach  within  300  yards  of  a 
humpback  whale;  or 

(3)  Operate  any  aircraft  within  1,000 
feet  of  any  humpback  whale. 

(c)  The  following  areas  are  designated 
as  cow/calf  waters: 

(1)  Adjoining  the  island  of  Lanai — all 
waters  within  two  miles  of  the  mean 
high-water  line  along  the  north  and  east 
between  lines  extending  perpendicular 
from  the  coast  from  Kaena  Point  to 
Kamaiki  Point; 

(2)  Adjoining  the  island  of  Maui — all 
waters  inshore  of  a  straight  line  drawn 
between  Hekili  Point  and  Puu  Olai. 

[PR  Doc.  87-2Be09  Filed  11-20-87;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie 
proposed  issuance  of  niles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

AgricuMuMlMarfceting  Service 

7  CFR  Parts  911  and  915 

Utnes  and  Avocados  Grown  in  Florida: 
Proposed  Change  in  Reporting 
Requirements 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
require  Florida  lime  and  avocado 
handlers  to  report  to  the  Florida  Lime 
and  Avocado  Administrative  I 

Committees  the  daily  packout  of         ' 
selected  sizes  of  containers  sold  and 
delivered  in  the  State  of  Florida.  The 
information  collected  will  provide  these 
committees  with  data  on  the  quantities 
of  Florida  limes  and  avocados  sold  and 
delivered  in  Florida.  The  committees 
need  this  information  to  determine  if  it 
is  economically  beneficial  to  promote 
limes  and  avocados  in  Florida.  The 
committees  work  with  the  Department 
in  administering  the  marketing 
agreement  and  order  programs. 

DATE:  Comments  must  be  received  by 
December  23. 1987. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
should  be  sent  to:  Docket  Clerk.  Fruit 
and  Vegetable  Division.  AMS.  USDA. 
P.O.  Box  96456.  Room  2085-S, 
Washington.  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  The  written  comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT 
Ronald  L  Cioffi,  Chief.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  Room  2525-S,  Washington, 


DC  20090-6456;  telephone  {202)  447- 
5697. 

SUPPtEMENTARY  INFORMATION:  This  rule  ' 
is  proposed  under  Marketing  Order  No. 
911,  as  amended  (7  CFR  Part  911). 
regulating  the  handling  of  limes  grown 
in  Florida,  and  Marketing  Order  No.  915. 
as  amended  (7  CFR  Part  915),  regulating 
the  handling  of  avocados  grown  in 
South  Florida.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act.  as  amended  (7  U.S.C. 
601-674).  hereinafter  referred  to  as  the 
Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 
In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
the  information  collection  provisions 
that  are  included  in  this  proposed  rule 
will  be  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB).  They  will  not  become  effective 
until  OMB  approval  is  obtained. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  lailes  issued  thereunder  are 
unique  in  that  they  are  brought  about    • 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  26  handlers 
of  Florida  limes  subject  to  regulation 
under  the  Florida  lime  marketing  order, 
and  approximately  263  lime  producers  in 
Florida.  There  are  approximately  34 
handlers  of  Florida  avocados  subject  to 
regulation  under  the  Florida  avocado 
marketing  order,  and  approximately  300 
avocado  producers  in  Florida.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  proposed  reporting  requirements 
were  unanimously  recommended  by  the 
Florida  Lime  and  Avocado 
Administrative  Committees.  Such 
requirements  are  designed  to  provide 


the  committees  with  information 
necessary  to  determine  the  quantity  of 
Florida  limes  and  avocados  sold  and 
delivered  in  Florida.  An  analysis  of  such 
data  would  be  used  by  the  committees 
to  help  them  decide  whether  advertising 
and  promotion  programs  for  limes  and/ 
or  avocados  would  be  cost  effective. 

The  proposed  reporting  requirements 
would  require  all  lime  and  avocado 
handlers  to  report  their  daily  packout  of 
limes  and  avocados,  by  container  type, 
sold  and  delivered  in  Florida.  The 
committees  need  such  information  to 
make  a  decision  on  whether  or  not  to 
implement  intrastate  promotion  and 
advertising  program  for  Florida  limes 
and/or  avocados.  The  committees 
believe  that  such  programs  may  have 
the  potential  to  generate  new  markets 
for  limes  and  avocados,  but  they  need  to 
know  the  quantities  of  these  fruits 
currently  sold  and  delivered  in  Florida 
to  decide  whether  the  benefits  of  such 
programs  would  outweigh  the  costs. 
They  also  could  use  the  information  to 
help  them  maximize  the  benefits  derived 
from  any  funds  spent  on  any  such 
promotion  and  advertising  programs. 

The  actual  cost  to  handlers  for 
complying  with  this  proposed  change  is 
expected  to  be  minimal.  Lime  handlers 
already  are  required  to  report  similar 
information  on  lime  shipments.  Hence, 
this  additional  requirement  that  they 
report  intrastate  shipments  is  expected 
to  have  little  effect  on  their  reporting 
burden  or  cost.  Likewise,  avocado 
handlers'  costs  are  expected  to  be 
affected  minimally  because  most  of 
them  already  keep  information  on 
intrastate  avocado  shipments  for  use  in 
making  marketing  decisions. 
Conversely,  additional  sales  resulting 
from  advertising  and  promotion 
programs  would  have  the  potential  of 
generating  increased  returns  for  lime 
and  avocado  growers  and  handlers.  On 
the  basis  of  the  foregoing,  the  impact  of 
these  proposed  changes  on  growers  and 
handlers  would  be  expected  to  be 
beneficial. 

The  proposed  reporting  requirements 
are  authorized  under  §  911.60  of 
Marketing  Order  911.  and  S  915.60  of 
Marketing  Order  915. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


List  of  Subjecf^  is  7  CFR  Party  9n  and 
915 

Marketing  Agreeracnte  and  Orders, 
Limes  ^lQriila.i  aadi  Avocadiw  (Flca-idaji 

For  the  reasons  set  forth  in  Ike- 
preambfev  H  i»  proposed  that  7  CFR 
Parts  9X1  aad  915  be  onieadedi  a» 
follows: 

1.  The  autheritjr  eitation  for  both  7 

CFR  Fteta  911  and  ms  centiraies  (D  r8a<t 
as  follovws; 

Authority:  Sees.  1-19. 48  Stat.  3T.  as 
a  mendi>#^  T  USC  m-cm. 

2.  Section  911.111  (52  FR  Z4134june 
29, 1987)  IS  amended  by  designating  the 
existing  undesignated  paragraph  as 
paragraph  (al,  and  adc^ig  a  new 
paragraph,  (bj  ta  read  as  fbllows: 

PART  »f  f— LMES  GHOWIf  m 
FLORIDA 

§911.111    Pack-out  reports. 

*  *  *■  tL.  *, 

(biEaabkaadkrakaO.  at  Ike  end  of 
each  day^'s  aperatioi&  icpovt  to  Ifae 
comantiae  the  aanfacr  of  cantamess  of 
limea  saM  and  deitvcfed  in  the  St^e  of 
Flocida  i»  the  {oU««riof  mniiainrTT  (1) 
Ml  BuafaeL  (2)  %  Ba^ei  and  i3l  % 
BaskeL 

3k  Seetisn9!kU5fti8  MKndiedby 
adding  a  new  paragraph  |d)  la  nad  as 
follows:: 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

§9151159   Reports. 

*        *        *■        »        * 

(d)  Each  haodler  shatT,  at  the  aid  of 
each  day''a  operation,  report  to  the 
coramHtee  the  number  of  containers  of 
avocados  aofd  and  deQveced  in  the  State 
of  Florida  in  the  following  containers:  (1) 
V4  Bushel,  tq  V4  Bushef.  and  t3)  % 
Bushel. 

Dated:  November  16. 1987. 
Robert  CKaeney^ 

Deputy  Director,  Fruit  and  Vtggiable 
Division,  Ageicultucal  Alarketiag  Seevice,^ 
|FR  Doc.  87-26908  Filed  11-20-87;  8:4ian4 
BIUJNO  COOE  M1IHn-« 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  6 

Witttdrawal  of  Proposed  Customs 

International  Aircraft  Reportind 
Requirements  at  Douglas,  AZ 

agency:  U.S.  CustooH  Setviee. 
Department  of  the  Treaswry. 


ACTION:  Withdrawal  of  proposed  rufe. 


SUMlMUrv.  Thia  docoment  withift-aws  a 
proposal'  to  amend  the  CMteme 
Regulations  relating  to  rtie  re^emments 
concerning  the  arrival  and  reporting  to 
Customs  of  civil  aircraft  at  Douglas, 
Arizona. 

Wrtfcm  the  Deoglaa,  Arizona,  area 
there  an  two  airports:  Bfsbee^Dtniglas 
International,  which  has  been 
designated  as  an  "httematioRal  aizport". 
and  Douglas  Municipal,  a  "landing 
rights"  airport.  Bfsbee-Douglas 
Intemationafhaa  also  been  designated 
by  Customs  as  one  of  the  airports  at 
which  private  aircraft  arriving  from 
areas  south  of  the  United  Slates  must 
land  for  Customs  psoceasiag.. 

It  had  been  proposed  to  remove 
"international  airport"  status  hma 
Bisbee-Douglas  Intematienat  and 
transfer  it  to  Douglas  Municipal.  Factors 
contributing  to  die  propetd!  instudcd 
minimal  usage  of  Bisbec-Doaglaa  aad 
vaiioua  enforcfrngnt  r^nnaiAaraUr,,,^ 

However,  after  analysis  of  the 
comments  noeived  in  retpome  to  Aa 
proposal  and  further  review  of  the 
matter,  ft  hae  beef  determined  that  the 
facilities  at  Douglas  MurndpcFl  are 
inadequate  to  meet  the  demands  oC 
"international  airport"  status.  Therefore, 
the  proposal  is  being  wilhdsawn. 

DATSi  WiAhdravual  effective  Noweiabei 
23, 1987. 

rrwnanwiMwiMinjMUWiiAti- 

Clenn  Ross,  Office  of  Passcagar 
Enforcement  and  Facilitation  (202-566- 
5607). 

SUPPLEMENTARY  INFORMATION: 

Backgroaad 

Under  section  1109Cbl,  Federal 
Aviation  Act  of  1968,  as  ameaded  (4a 
U.SC  IsaB(b)).  the  Sactetary  of  the 
Treasury  is  authodaed  to  dpsigpai^ 
places  in  the  United  States  as  ports  of 
entry  foe  civU  aircraft  airiving  kca.  asy 
place  outside  of  the  United  States^  and 
for  merchandise  carried  on  the  aircraft 
These  airports  are  referred  to  as 
"international  aitpocts".  and  the 
location  and  name  of  each  are  listed  in 
§  6.13,  Customa  Regulations  (13  CFR 
6.13).  In  accordance  with  S  &2.  Cusinms 
Regulations  ll9  CFR  6.2).  the  first 
landing  of  every  civil  aircraft  arriving  in 
the  United  States  must  be  at  one  of 
these  international  airports  unless  the 
aircraft  has  been  specifically  exempted 
from  fliis  requirement  or  permission  to 
land  elsewhere  has  been  granted 
Customs  officers  are  assigned  to  all 
international  airports  to  accept  entries 
of  merchandise,  cottect  duties,  and 
enforce  Customs  laws  and  regulations.  If 
a  civil  aircraft  desires  to  land  at  a 


"landing  rights  airport",  which  means  an 
airport  which  has.  not  been  designated 
as  an  intematkonal  airport  permissioo 
must  first  be  obtained  and  Customs 
must  assign  personnel  to  that  airport  lor 
that  aircraft 

Within  the  Douglas,  Arizona,  area. 
there  are  two  airports:  Bi&bec-Douglas 
Interriatjonal  Airport  which  has  been 
designated  as  an  "international  airport",, 
and  Douglas  Municipal  Airport  a 
landing  rights  airport 

A  document  was  published  in  the 
Federal  Register  on  August  26. 1986  (51 
FR  30375).  proposing  to  remove 
"intemationaF  airportT  status  fi^om 
Bisbee-Doogfas  hrtemational  and 
transfer  it  to  Douglas  Municipal  Factors 
contributing  to  the  proposal  included 
minimal  usage  of  Bisbee-E^3uglas  and 
varioav  enforeenienf  considerations. 

Discussioa  of  CoBfuaeata 

Public  comment  recerved  in  response 
to  the  proposal  was  about  evenly  split. 
I  lowever,  Custams  bow  bcheves,  oa  waa 
pointed  out  by  many  of  the  coounenters 
opposed  to  the  change,  that  the  facfhties 
at  Douglas  Municipal  are  inadequate  ta 
meet  Ih*  demands  of  "ihteniatieaat 
airport"  status.  Alsoi,  economic  and 
safety  reasons  werp  raised  for  net 
making  the  change.  After  consideration 
of  the  comments  recefred  and  fiirttier 
review  of  the  matter,  it  has  beeit 
determined  not  to  proceed  with  the 
proposal. 

Drafting  InComatien 

The  fKtncipal  a«tber  ol  tbta  document 
was  John  Doyle.  Regniations  Control 
Branch.  Office  of  Regotationa  and 
Rulings,  U.S.  Custoaia  Service.  However, 
personnel  from  odter  offices  participated 
in  its  devetopment 

Dated:  November  13. 1987. 
WiUiam  von  Raab, 
Commissjoaer  of  Custoaia,. 
|FR  Doc.  87-26929  Filed  ll-20-«2:.  •:4a  am) 
BiujNG  COBC  4aat-n-tt 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[NoHee  No.  647^  Re:  Notice  No.  e44I 

Stags  Leap  District  ¥ittciillura»  Atm; 
Public  Hearlny 

AGENCY:  Bureau  of  Alcohol.  Tobacco 

and  Firearms  (ATF),  Depactmeat  of  the 

Treasury. 

ACTMHC  Amended  notice  of  a  public 

heerrag  on  a  pmpoaed  rule;  extension  of 

written  comment  period 
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summary:  In  Notice  No.  644  (52  FR 
36431],  published  in  the  Federal  Re^ster 
on  September  29. 1987.  ATF  announced 
the  time  and  place  of  a  public  hearing  to 
be  held  concerning  the  establishment  of 
a  viticultural  area  in  Napa  County, 
California,  to  be  known  as  "Stags  Leap 
District."  In  consideration  of  a  request 
by  the  Stags  Leap  District  Appellation 
Committee  for  additional  time  to 
adequately  respond  to  the  questions 
raised  in  Notice  No.  644.  ATF  is 
extending  the  written  comment  period. 
DATES:  Written  comments  must  be 
received  on  or  before  January  15. 1988. 
ADDRESS:  Written  comments  are  to 
submitted  to:  Chief.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  P.O.  Box  385.  Washington,  DC 
20044-0385,  Attn:  Notice  No.  647.     | 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Ficaretfa,  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Washington,  DC  20226  (292- 
566-7626). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  29. 1987,  ATF  published 
a  notice  (Notice  No.  644,  52  FR  36431) 
announcing  the  time  and  place  of  a 
public  hearing  to  be  held  by  the  Bureau 
concerning  the  establishment  of  a  j 
viticultural  area  in  Napa  County,    I 
California,  to  be  known  as  "Stags  Leap 
District."  The  hearing  was  scheduled  to 
be  held  on  December  1  and  2. 1987.  at 
9:30  a.m.  at  the  Veterans  Home  of 
California,  Yountville.  California.  An 
evening  session  would  also  be  held,  if 
necessary,  at  7:00  p.m. 

Persons  desiring  to  make  oral 
comments  at  the  hearing  were  requested 
to  submit  a  letter,  notifying  ATF  of  their 
intent  to  comment,  on  or  before 
November  6. 1987.  Written  comments 
were  to  be  submitted  to  ATF  on  or 
before  December  15, 1987. 

Subsequent  to  publication  of  the 
notice,  the  Bureau  received  a  lettet,  on 
behalf  of  the  petitioners  (Stags  Leap 
District  Appellation  Committee), 
requesting  a  three  month  postponement 
of  the  hearing  in  order  to  provide  them 
with  additional  time  to  adequately 
respond  to  the  questions  raised  in  the 
notice.  Since  arrangements  have  already 
been  made  in  preparation  of  a  hearing 
on  December  1  and  2,  including 
reservations  (and  deposit  made)  for  the 
rental  hall,  arrangements  for  a 
stenographer,  etc.,  the  Bureau  is  unable 
to  postpone  the  hearing. 

However,  in  order  to  provide  the 
petitioners,  and  others  concerned,  some 
additional  time,  ATF  is  extending  the 
written  comment  period  from  December 
14. 1987  to  January  15, 1988. 


Persons  desiring  to  make  oral 
comments  at  the  hearing  should  still 
submit  their  letter  to  ATF  on  or  before 
November  6, 1987.  notifying  the  Bureau 
of  their  intent  to  comment. 

Drafting  Information 

The  author  of  this  document  is  James 
Ficaretta.  Coordinator.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedures.  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority 

This  notice  is  issued  under  the 
authority  of  27  U.S.C.  205. 

Approved:  November  13, 1987. 
Stephen  E.  Higgins, 
Director. 
(FR  Doc.  87-26939  Filed  11-20-87;  8:45  am] 

MtXINQ  CODE  aiO-31-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  905 

Surface  Coal  Mining  and  Reclamation 
Operations  Under  a  Federal  Program 
for  California,  Extension  of  Public 
Comment  Period  and  Resctieduling  of 
Public  Hearing 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  extension  of  comment 
period  and  rescheduling  of  public 
hearing. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  Department  of  the  Interior  is 
extending  the  comment  period  and 
rescheduling  the  public  hearing  on  a 
proposed  rule  to  establish  a  Federal 
program  to  regulate  coal  exploration 
and  surface  coal  mining  and  reclamation 
operations  on  non-Federal  and  non- 
Indian  lands  in  the  State  of  California. 
This  action  will  a^ord  additional  time 
for  public  comment. 
DATES:  Written  comments:  The 
comment  period  is  extended  until  5:00 
p.m.  local  time  January  21, 1988. 
Public  hearings:  Upon  request. 
OSMRE  will  hold  a  public  hearing  on 
the  proposed  rule  in  Sacramento. 
California  on  January  14. 1988.  at  9:30 
a.m.  local  time. 

ADDRESSES:  Written  comments:  Hand- 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  625 


Silver  Avenue  SW.,  Suite  310, 
Albuquerque,  New  Mexico,  or  mail  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  625 
Silver  Avenue  SW.,  Albuquerque.  New 
Mexico  87102. 

Public  hearing:  Conference  Room, 
Federal  Building,  300  Cottage  Way, 
Sacramento,  California  95825. 

Requests  for  public  hearings:  Submit 
request  orally  or  in  writing  to  a  person 
and  address  specified  under  "FOR 
FURTHER  INFORMATION  CONTACT." 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hagen,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  625 
Silver  Avenue  SW.,  Albuquerque.  New 
Mexico  87102:  Telephone  (505)  765-1488 
or  Patrick  W.  Boyd.  Branch  of  Federal 
and  Indian  Programs.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue  NW., 
Washington,  DC  20240;  Telephone  (202) 
343-1864. 

SUPPLEMENTARY  INFORMATION:  On 
October  22. 1987,  OSMRE  published  in 
the  Federal  Register  a  proposed  rule  that 
would  establish  a  Federal  program  to 
regulate  coal  exploration  and  surface 
coal  mining  and  reclamation  operations 
on  non-Federal  and  non-Indian  lands  in 
the  State  of  California  (52  FR  39594).  The 
proposal  stated  that  comments  would  be 
accepted  until  4:00  p.m.  local  time  on 
December  31, 1987,  and  that  OSMRE. 
upon  request,  would  hold  a  public 
hearing  on  the  proposed  rule  in 
Sacramento.  California  on  December  24. 
1987.  OSMRE  wishes  to  avoid  placing  a 
burden  on  interested  members  of  the 
public  due  to  the  coincidence  of  the 
close  of  the  comment  period  and  the 
public  hearing  date  with  the  holiday 
season.  Therefore,  the  comment  period 
has  been  extended  to  January  21, 1988, 
and  the  public  hearing  will  be  held,  if 
requested,  on  January  14, 1988. 

Date:  November  17. 1987. 
Carson  W.  Gulp. 

Acting  Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
(FR  Doc.  87-26903  Filed  11-20-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  183 
[CGD  87-009] 

Boating  Safety;  Electrical  System 
Standard 

agency:  Coast  Guard.  DOT. 
ACTION:  Proposed  rule. 


:  The  Coast  Guenf  proposes  19 
amend!  Jls  reguiations  tm  etectnieal' 
system!  for  luvr  KcrcstiiBiial  bestfr  by 
incorporating  Vadenvvi  ten  Labora4ones 
(UL)  Standard  14a>-CBbl*8  forBoat»— 
in  lievof  ageiicnCrafeieiiovIe 
independfeni  testing  MtaratMies  tftat  is 
no  longer  censidned  oaeful,^  and)  by 
ddetiqg  UL  Standacd  89— 
ThermopIastic-InsalUBii  Wires  and 
Cables.  The  intended  e^ct  of  dw 
proposed  ameadBKBls  is  ta  add  tiK  Ui. 
listed  bootcaUcataidBad  wbdi  is.  now 
widely  saedfovaarinecaiBle  instalkdi 
in  recEeational  baotB. 
DATE:  Comments  racnH  he  recefygj  en-  er 
before  Febraary  22,  tam 
AOOimsNT  Comments  sheufd  be 
submtfted  tto  CbnmnndiBnt  fG-CMC/Zf ), 
(CGD87-«9),  U.S.  Onst  Gnardl 
WashingtoBT.  DC  20SB9-OOBt.  Comments 
will  be  araifable  for  examinahon  at  the 
Marine  Safety  ConnriF  fG-CMC/2Tj'. 
Room21K>.  U.S.  Coast  Guarrf 
Headquarters.  2100  Seeonrf  Street  SW., 
Warii^m,  DG  2(S99-e8n,  between  & 
a.m.  and  3'  p;m.,  IMcmday  thnragh'  PViday, 
except  hoMays; 

FOff  FURTHER  INFOHMAJ  lUN  CONTACTt 
Kfr.  Alston  Colihan,  Office  of  Bbating, 
Public;  and  Consumer  Af^irs,  Boating. 
Safetjr  Division,  (^)  287-0981. 
8UPPIXMENTARV  INFORMATION: 

Interested  persona  are  invited  to 
submit  wtilten  views,  data  oe 
arguments  Commenta  should  include 
the  name  and  address  of  tb«  petsoa 
malcing  them  and  identify  this  notice 
[CGD  87-009).  Receiptor  coramenta  will 
be  aclcnowledigedif  a  stamped,  self- 
addressed  postcard  or  envelope  is 
enclosed. 

The  proposal  may  be  changed  in  view 
of  the  comments  received.  AH  comments 
received  will  be  considered  befote  final 
action  is  taken  on  this  proposal.  Copies 
of  all  writtea  comments  received  will  be 
available  for  examination  by  interested 
persons  at  the  Marine  Safety  Council 
address  oated  above.  NapaUic  bearing 
is  planned,  but  one  may  bie  held  if 
written  requests,  for  a  hearing  are 
received  and  it  is  determined  that  the 
opportunity  to  maice  oral  presentations 
will  aid  the  mlemaking  process. 

Drafting  Infomutioa 

The  principal  persons  involved  in 
drafting  these  proposed  amendments  ace 
Mr.  Alston  Colihan,  Project  Manager 
and  Christena  Green..  Project  Attorney. 

Discussion  of  the  Wtoptned  Amendment 

The  National  Boating  Safety  Advisory 
Councii  was  consulted  and  its  opinions 
and  advice  have  been  considered  in  tiVe 


fomiwfation  of  these  arnendteetrts.  The 
Cotmcil  recommemled  the  action  of 
Underwriters  taftoratttries.  Inc.  (UL) 
Standard'  ?426— float  Cabfe  to  tfte  fist  of 
acceptable  wrire-  types  in  the  Coast 
Guard  Electrical  System  Standard  in 
Subpart  r  ef  Part  189  and  the  deitetion  of 
wire  types  referred'  to'  in  paragraphs 
183.435(a)  (.4)  and  (5)  of  Subpart  I  of  Phrt 
183.  The  transcripts  of  the  proceedings 
of  tfte  National  Etoating  Ssfcty  Advisory 
Council'  at  which  this-  nde  was  discussed 
are  available-  for  ejcanrihatfan  in  Room 
430».  U.S.  Coast  Gaard  Ffeadquarters, 
2108  Second  Street  SW..  Washington. 
DC.  The  minutes  of  tfte  meetings  are 
avatfaWe  from  the  Executive  Director. 
National  Stating  Safety  Arfvrsory 
Cooncil.  cf'o  Commandant  (G-BBS);  U.S. 
Coast  GUard.  Washington,  DC285§3^ 
008*. 

Inducts  meeting  marine  standards 
pubfished^  by  Underwriters  Laboratories, 
Inc.,  are  wSdefy  used  in  the  manufactnre 
of  recreotibnrf  boats.  When  the  Coast 
C  uarrf  preniuigated  the  Htectrical 
System  Standard'  in  Stobpart  I  of  Phrt 
183,  the  oniyUE  standJanl  applicable  ta 
marine  cables  was  UL  Stanifard^— 
"ThesmopFasttC'tesuFated  Wires  and 
Cables."  This  standard  covered  many 
different  types  of  tiicrmoplastic- 
insalated  wires  and  cabfes,  indiidtng. 
marine  type  cables.  I>&ragrapir 
183.435f»)(f5J  allowed  manufactraws  to 
use  a  condBcter  "which  meets  the 
nreeftanrcal  water  absorption  and  flame 
retardant  standards  of  lit  Standard  83." 

A  UL  sobeommittee  was  in  the 
process  of  developing  UL  Standard 
1426— "CabFes  for  Boats."  which  was 
not  adopted  as  a  final  UL  standard  until 
December  1, 1988.  To  aflow  the  future 
use  of  Ul  Standard  T428  when  it  was 
adopted  88  a  f!nal  UL  Standard. 
§  183.435(a)(4)  in  Subpart  T  of  Part  183 
was  drafted  to  aflow  manufacturers  to 
use  a  contfactor  "listed  for  marine  nse 
by  an  independent  testing  laboratory 
which  provides  listing,  labeHng  and 
follow-up  service."  This  is  a  general 
reference  to  Underwriters  Laboratories. 
Inc..  listed  boat  cable  and  will  not  be 
needed  if  UL  Standard  U26  is  added  to 
§  183.435f  a). 

Under  this  proposal.  UL  Standard 
1426,  written  specifrcally  for  wiring  used 
in  the  marine  environment,  would 
replace  the  existing  references  in 
il83.435fa)(4)'andf5). 

Regulaieiy  EvaiuatieB 

The  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  No.  12291  and  non- 
significant under  the  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
Feb.  26. 1979).  The  economic  impact  of 
this  proposal  has  been  found  to  be  sa 


minimaP  that  Rirther  e\'ahjation  is 
unnecessary.  The  proposal  to  change  the 
incorporation  by  reference  ia  tlie 
Electrical  Standard  to  add  UL  Standard 
1426  and  delete  UL  Standard  83  weald 
not  result  in  any  increased  costs  per 
boat.  There  is  no  speeiirc  boat  cablie 
complying  only  with  (he  UL  8» 
specifications  set  oat  in  9 189.495(a)(5). 
and  in  practice,  the  industry  is  alreaidy 
using  cable  meeting  UL  142&ar  aaeof 
the  other  standards  published  in  this 
subsection. 

Since  the  impact  of  tUs  jmopasal  ia 
expected  to  be  mnsBial  tliie  agency 
certifies  that  it  wiU  not  have  a 
significant  econoaiic  anpact  on  • 
substantial  number  of  anaii  «itila». 

List  of  Subiacts  for  33  CFR  Pact  183 

Marine  sa£ety,  Incorporatiait  by 
reference. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  183 
of  Title  33.  Code  of  Federal  Regafations 
to  read  as  fbilows: 

PART  183-f  AJMENOCIN 

1.  The  authority  citation  for  Part  183^ 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  4302;  40  CFR  L48. 

2.  Section  f83.5  is  amended  by 
revising  the  Underwriters  Laboratories, 
Inc.,  portion  of  materials  incorporated 
by  references  in  paragrapfr  fb)  to  read  as 

follows: 

§183.5   bieorporatio»byrator«nc». 

(b)*  •  • 

Underwriters  Laboratories,  Inc..  333 
Pfingsten  Road,  Northbrook,  FL  60062 

UL  1114,  Standard  for  Marine  Use: 

Flexible  Fuel  Line  Hose — 1979 
UL  1128.  Marine  Blowers— 1977 
UL  1426k  Caliles  For  Boats— 1986 

3.  The  authority  citation  for  Sulapart  I 
is  removcdi 

4.  Section  1^.435  is  amended  by 

removing  paragraph  (a)(5)  and  by 
revising  pa^ragraph  (a)(4)  to  read  a» 
follows: 

§183.435    Conductors  in  Circuits  Of  56 
volts  or  more. 

(a)  *   *  * 

(4)  A  conducts-  that  meets  UL 
Standard  1426. 


W.P.  Hawei, 

Captain.  U.S.  Coast  Guard  Acting  Chief, 
Office  of  Boating.  Pub/ic,  and  Consumer 

Affairs. 

Dtated:  November  la  T987. 
|FR  Doc.  87-28940  Filed  11-20-87:  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  52 
IFRL-3293-6] 

Approval  and  Promulgation  of 
imptementation  Plana;  State  of 
Miaaouri;  Stack  HalgtiU 

AOENCv:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Proposed  rulemaking  (PRM). 

SumiARY:  In  this  document,  EPA 
proposes  to  approve  a  revision  to  the 
Missouri  state  air  pollution  control 
regulations  as  part  of  the  Missouri  State 
Implementation  Plan  (SIP).  The  purpose 
of  this  revision  is  to  limit  the  use  of 
dispersion  techniques  rather  than 
emission  reductions  to  meet  ambient  air 
quality  standards  in  the  vicinity  of 
major  sources  of  air  pollution.  The  use 
of  certain  dispersion  techniques  is 
prohibited  by  section  123  of  the  Clean 
Air  Act.  The  purpose  of  this  document  is 
to  advise  the  public  of  EPA's 
preliminary  finding  and  to  invite 
conunents  on  EPA's  proposed  approval. 
DATE  Conunents  must  be  received  by 
December  23, 1987. 

ADDRESSES:  Comments  should  be  sent 
to  Larry  A.  Hacker,  Environmental 
Protection  Agency,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101.  The 
state  submission  is  available  at  the 
above  address  and  at  the  Missouri 
Department  of  Natural  Resources,  Air 
Pollution  Control  Program,  205  Jefferson 
Street,  Jefferson  City,  Missouri  65101. 
FOR  FURTHER  INFORMATION  CONTACT. 
Urry  A.  Hacker  at  (913)  236-2893  (FTS 
757-2893).  | 

SUPPtEMENTARY  INFORMATION:  On  July 
8, 1985  (50  FR  27892),  EPA  published 
fmal  rules  regulating  the  manner  in  | 
which  techniques  for  dispersion  of  air 
pollutants  from  smokestacks  may  be 
considered  in  setting  limits  on  the 
emissions  of  pollutants  into  the  air. 
These  rules  are  required  by  section  123 
of  the  Clean  Air  Act  and  are  codified  in 
40  CFR  Part  51.  All  states  are  required  to 
adopt  consistent  requirements  for 
regulating  sources  of  air  pollution  within 
their  borders. 

The  purpose  of  section  123  is  to 
prevent  sources  of  air  pollution  from 
using  tall  smokestacks  or  other 
dispersion  techniques  to  meet  air  quality 
standards.  Air  quality  standards  are  to 
be  met  in  the  vicinity  of  sources  of  air 
pollution  by  using  continuous  emission 
reduction  techniques  which  actually 
reduce  the  amount  of  pollution  emitted 
into  the  air.  Dispersing  pollutants  high 
into  the  air  simply  moves  the  pollution 


without  controlling  it.  Pollutants  being  . 
dispersed  from  tall  stacks  are  suspected 
of  contributing  to  the  acid  rain 
phenomenon.  The  rules  are  required  to 
limit  the  amount  of  stack  height  that  can 
be  credited  in  evaluating  permit 
applications  and  setting  emission  limits 
but  no  attempt  is  made  to  limit  physical 
stack  height. 

The  state  of  Missouri  has  submitted 
regulations  which  EPA  believes  satisfy 
the  requirements  of  40  CFR  Part  51 
regarding  the  use  of  dispersion 
techniques.  The  submission  consists  of 
three  regulatory  changes.  One  is  a  new 
rule,  10  CSR  10-6.140.  Restriction  of 
Emissions  Credit  for  Reduced  Pollutant 
Concentrations  for  the  Use  of  Dispersion 
Techniques,  which  limits  the  credit  that 
can  be  allowed  for  the  use  of  tall  stacks 
by  existing  sources  to  what  is  known  as 
good  engineering  practice.  A  change  to 
the  permit  rule,  10  CSR  10.060,  Permits 
Required,  limits  the  allowable  stack 
height  credit  for  new  sources  and  for 
major  modifications  of  existing  sources. 
A  series  of  supporting  definitions  have 
been  adopted  or  revised  in  10  CSR  10- 
6.020,  Defmitions. 

These  regulations  were  adopted  by 
the  Missouri  Air  Conservation 
Commission  on  March  20, 1986, 
following  reasonable  notice  and  public 
hearing.  They  were  submitted  as  a 
revision  to  the  Missouri  SIP  by  the 
Governor's  designated  representative  on 
August  18, 1986.  The  state  submittal  also 
included  source-specific  stack  height 
analyses.  EPA  is  not  proposing  any 
action  on  these  analyses  today  as  there 
will  be  addressed  in  a  future  Federal 
Register  action. 

In  order  to  be  approvable,  state 
regulations  must  adhere  closely  to  their 
Federal  counterparts.  This  is  to  ensure 
that  sources  in  all  parts  of  the  country 
are  treated  consistently.  In  adopting  its 
stack  height  requirements,  Missouri  has 
closely  followed  the  language  of  the 
applicable  EPA  regulations. 

The  state  has  adopted  defmitions  of 
the  terms  "dispersion  techniques", 
"emission  limitation",  "excessive 
concentration",  "good  engineering 
practice  stack  height",  and  "nearby" 
that  are  identical,  or  substantially 
similar  to  the  corresponding  Federal 
definitions. 

The  state  has  adopted  permit 
provisions  meeting  the  requirements  of 
40  CFR  51 .160  and  40  CFR  51 .166, 
limiting  the  allowable  credit  for  tall 
stacks  for  new  or  modified  sources. 
These  Federal  regulations  limit  stack 
height  credit  for  sources  subject  to 
general  new  source  review  permit 
procedures  and  for  sources  subject  to 
evaluation  against  Prevention  of 
Significant  Deterioration  requirements. 


The  new  state  revisions  implement  these 
Federal  requirements  at  the  state  level. 
The  regulations  adopted  by  the  state 
of  Missouri  do  not  include  EPA's 
defmitions  of  "stack"  and  "stack  in 
existence"  found  at  40  CFR  51.100(ff) 
and  51.100(gg).  respectively.  On  October 
8, 1987,  the  state  provided  EPA  with  a 
letter  committing  to  adopt  defmitions  of 
these  terms  consistent  with  EPA's 
requirements  and  to  apply  EPA's 
definitions  of  these  terms  until  the 
adoption  action  is  complete.  EPA 
proposes  to  incorporate  the  state's 
committal  letter  as  part  of  the  SIP  in  the 
final  rulemaking,  unless  the 
aforementioned  definitions  are  adopted 
and  submitted  prior  to  final  rulemaking. 
The  state  has  also  adopted  a  general 
regulation  limiting  the  credit  that  can  be 
allowed  for  stack  heights  at  existing 
facilities.  As  with  the  other  provisions, 
this  rule  follows  the  applicable 
requirements,  in  this  case  those  of  40 
CFR  51.118(a)  and  (b). 

For  further  information  on  the  specific 
requirements  of  the  Federal  stack  height 
requirements,  the  reader  is  referred  to 
the  July  8, 1985,  rulemaking.  Additional 
information  on  the  Missouri  rules  can  be 
obtained  at  the  addresses  given  above. 

This  state  submission  constitutes  a 
proposed  revision  to  the  Missouri  SIP. 
The  Administrator's  decision  to  approve 
or  disapprove  this  proposed  revision 
will  be  based  on  the  comments  received 
and  on  a  determination  of  whether  or 
not  the  revision  meets  the  requirements 
of  sections  110  and  123  of  the  Clean  Air 
Act  and  of  40  CFR  Part  41,  Requirements 
for  Preparation,  Adoption,  and 
Submittal  of  State  Implementation 
Plans. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Sulfur  oxides. 
Nitrogen  dioxide.  Lead,  Particulate 
matter.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  March  9. 1987. 
Morris  Kay, 
Regional  Administrator. 

Editorial  Note:  This  document  was  received 
at  the  Office  of  the  Federal  Register 
November  18. 1987. 

[FR  Doc.  87-26913  Filed  11-20-87:  8:45  am] 
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40  CFR  Part  355 
[FRL-3293-7) 

Extremely  Hazardous  Substances  List 

agency:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability; 

Bacitracin. 


summary:  On  November  17. 1986  EPA 
proposed  the  deletion  of  40  substances 
from  the  list  of  "extremely  hazardous 
substances"  promulgated  by  the  Agency 
under  Section  302  of  the  Emergency 
Planning  and  Community  Right  to  Know 
Act  of  1986.  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986.  EPA  has  undertaken  further 
study  of  these  substances,  and  has 
completed  review  of  the  toxic  effects 
induced  after  short-term  exposure  of  one 
of  these  substances,  bacitracin.  Today. 
EPA  is  providing  notice  of  the 
availability  of  this  study  of  bacitracin, 
including  the  approach  used  to 
determine  if  it  should  be  considered 
"extremely  hazardous",  for  public 
review  and  comment. 
DATES:  Comments  on  the  bacitracin 
study  will  be  accepted  on  or  before 
January  7.  1988. 

ADDRESSES:  Copies  of  the  bacitracin 
study  and  other  materials  relevant  to  the 
November  17, 1986  proposal  are 
available  for  public  review  in  the 
Superfund  Docket  located  in  Room 
Lower  Garage  at  the  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  20460.  The  docket  is 
available  for  inspection,  by  appointment 
only,  between  the  hours  of  9:00  a.m.  and 
4:00  p.m.  Monday  through  Friday, 
excluding  federal  holidays.  The  docket 
phone  number  is  (202)  382-3046.  As 
provided  in  40  CFR  Part  2.  a  reasonable 
fee  may  be  charged  for  copying  services. 

Written  comments  should  be 
submitted  to  Preparedness  Staff. 
Superfund  Docket  Clerk.  Attention: 
Docket  Number  300PQ,  Superfund 
Docket  Room  Lower  Garage,  U.S. 
Environmental  Protection  Agency,  Mail 
Stop  WH-548D,  401  M  Street  SW.. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Diane  Beal,  Health  and 
Environmental  Review  Division,  Office 
of  Toxic  Substances,  or  Carrie  Wehling, 
Office  of  General  Counsel,  U.S. 
Environmental  Protection  Agency,  or  the 
Chemical  Emergency  Preparedness 
Hotline  at  1-800-535-0202,  in 
Washington,  DC  at  1-202-479-2449. 


SUPPLEMENTARY  INFORMATION:  On 
October  17. 1986.  President  Reagan 
signed  into  law  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA").  Pub.  L.  No.  99-499 
(1986).  Title  III  of  SARA  established  a 
program  designed  to  encourage  state 
and  local  planning  and  preparedness  for 
spills  or  releases  of  hazardous 
substances  and  to  provide  the  public 
and  local  governments  with  information 
concerning  potential  chemical  hazards 
in  their  commuij^ies.  The  program  is 
codified  as  the  Emergency  Plaiming  and 
Community  Right-to-Know  Act  of  1986, 
42  U.S.C.  11001-11050. 

Title  III  is  organized  into  three 
subtitles.  Subtitle  A,  sections  301-305. 
establishes  the  framework  for  local 
emergency  planning.  Under  section  302. 
a  facility  which  has  present  an 
"extremely  hazardous  substance"  in 
excess  of  its  "threshold  planning 
quantity"  must  notify  its  State 
emergency  planning  commission  and 
participate,  as  necessary,  in  local 
emergency  planning  activities. 

Section  302  directed  EPA  to  publish 
the  list  of  extremely  hazardous 
substances  within  30  days  of  the 
enactment  of  SARA.  Section  302(a)(2) 
required  that  this  list  be  identical  to  the 
list  compiled  by  EPA  in  1985  as  part  of 
the  Agency's  Chemical  Emergency 
Preparedness  Program.  Under  section 
302(a)(4),  EPA  is  authorized  to  revise  the 
list  but  any  such  revisions  must  take 
into  account  the  toxicity  of  the 
substance.  The  term  "toxicity"  is 
defined  to  include  "any  short-  or  long- 
term  health  effect  which  may  result  from 
a  short-term  exposure  to  the  substance." 

EPA  published  the  list  of  402 
extremely  hazardous  substances  and 
threshold  planning  quantities  in  an 
interim  final  rule  on  November  17. 1986. 
51  FR  41,570.  This  list  was  identical  to 
the  November,  1985  list  compiled  by 
EPA.  which  had  been  originally 
established  by  the  Agency  to  help 
communities  identify  chemical 
substances  present  in  the  community 
that  could  cause  acute  health  effects 
when  released.  Because  EPA  was  aware 
that,  based  on  information  received 
since  1985,  several  substances  did  not 
meet  the  acute  toxicity  criteria,  on 
November  17, 1986,  the  Agency  also 
proposed  to  delete  40  substances  from 
the  list.  Because  the  statute  required 
EPA  to  also  consider  the  long-term,  as 
well  as  acute,  effects  from  short-term 
exposure  in  revising  the  list,  EPA 
requested  data  on  such  long-term  effects 


and  solicited  comment  on  how  such 
effects  should  be  incorporated  into 
criteria  for  revising  the  list. 

Based  on  public  comment  on  this 
proposal,  EPA  announced  on  April  22. 
1987  that  it  had  deferred  the  proposed 
delisting  of  these  substances,  pending 
an  evaluation  of  the  long-term  effects 
from  short-term  exposure  to  each  of  the 
substances  proposed  for  delisting.  52  FR 
13,388. 

On  June  5, 1987,  EPA  received  a 
petition  from  A.L  Laboratories,  Inc., 
requesting  a  delisting  of  bacitracin,  a 
substance  it  manufactures.  In  response 
to  that  petition,  EPA  has  developed  an 
approach  to  assess  the  toxicity  of 
bacitracin  and  to  determine  whether  it 
should  be  considered  an  "extremely 
hazardous  substance"  under  section  302 
of  Title  III.  Under  this  approach,  EPA 
used  a  weight-of-evidence  evaluation  to 
identify  any  life-threatening  or 
irreversible  effects  that  bacitracin  may 
induce  in  humans  exposed  for  a  short 
time.  The  approach  also  defines  the 
concentration  or  dose  of  bacitracin  at  or 
below  which  any  severe  adverse  effect 
identified  needed  to  occur  for  bacitracin 
to  be  considered  "extremely 
hazardous". 

Evaluation  of  readily  available 
literature  indicates  that,  although 
bacitracin  may  induce  two  types  of 
adverse  health  effects,  the  likelihood  of 
any  such  effects  resulting  from  an 
exposure  to  a  release  of  bacitracin  into 
the  environment  is  extremely  remote. 
This  information  thus  supports  EPA's 
proposal  to  delist  bacitracin  from  the  list 
of  extremely  hazardous  substances.  EPA 
has  no  information  which  would 
indicate  that  bacitracin  should  remain 
on  the  list  of  extremely  hazardous 
substances  on  the  basis  of  its  toxicity  or 
other  characteristics. 

EPA  will  make  a  final  determination 
on  whether  to  revise  the  list  of 
extremely  hazardous  substances  under 
section  302  of  Title  III  to  remove 
bacitracin,  as  proposed  on  November  17. 
1986,  after  consideration  of  any  public 
comment  received  on  this  study.  Review 
of  the  other  39  substances  is  also 
underway. 

Dated:  October  17, 1987. 
J.  Winston  Porter. 

Assistant  Administrator  for  Solid  Waste  and 

Emergency  Response. 

|FR  Doc.  87-26914  Filed  11-20-87;  8:45  am) 
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DEPARTMEHT  OF  THE  INTERIOR 

Fish  and  WihMifa  Service 

50  CFR  Part  17 

Endangered  and  Threatened  WildKfe 
and  Ptonta;  Six  Month  Extension  and 
Reopening  of  Comment  Period  on 
Proposed  Endangered  Status  for 
Lomatkim  Bradshawii  (Bradshaw's 
lomatium) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  notice  of  six 

month  extension  and  reopening  of 

comment  period. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  gives  notice  that  it  is  extending, 
by  six  months,  the  period  of 
consideration  and  is  reopening  the 
comment  period  and  public  hearing 
request  period  on  the  proposal  to  add 
Lomatium  bradshawii  (Bradshaw's 
lomatium)  to  the  list  of  endangered 
plants.  The  species  is  found  only  in  the 
Willamette  Valley  of  Oregon.  To  ensure 
the  accuracy  of  any  final  decision 
concerning  the  appropriateness  of 
listing,  public  notices  must  be  published 
in  area  newspapers  and  letters  soliciting 
public  comment  need  to  be  sent.  In  order 
to  do  this,  the  Service  extends  the 
period  of  consideration  by  six  months 
and  reopens  the  comment  period  and 
the  public  hearing  request  period  on  this 
proposed  rule.  The  Service's  goal  is  to 
base  its  final  decision  on  the  most 
sufficient  and  accurate  scientific 
information  available. 
dates:  The  comment  period  on  the 
proposal  is  reopened  until  January  22. 
1988.  Requests  for  a  public  hearing  must 
be  received  by  January  7. 1988. 
ADDRESSES:  Written  comments  and 
materials  and  any  request  for  a  public 
hearing  should  be  sent  to  the  Regional 
Director,  U.S.  Fish  and  Wildlife  Service, 
Lloyd  500  Building,  500  NE  Multnomah 
Street.  Suite  1692.  Portland.  Oregon 
97232.  Comments  and  materials  received 
will  be  available  for  public  inspection 
during  normal  business  hours,  by 
appointment,  at  the  Regional 
Endangered  Species  Division  at  the 
above  Regional  Office  address. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Wayne  White.  Chief.  Division  of 
Endangered  Species.  Fish  and  Wildlife 
Enhancement.  Lloyd  500  Building.  Suite 
1692.  500  NE  Multnomah  Street. 
Portland.  Oregon  97232  (503-231-6131  or 
FTS  429-6131). 
SUPPtEMENTARY  INFORMATION:  . 

Background 

A  proposed  rule  to  list  Lomatium 
bradshawii  (Bradshaw's  lomatium)  as 


an  endangered  species  was  published  in 
the  Federal  Register  November  21. 1986 
(51  PR  42116).  The  notice  solicited  public 
comment  and  provided  a  deadline  for 
comments  and  public  hearing  requests. 
A  number  of  comments  were  submitted. 
The  Service  did  not  publish  a  notice  of 
the  proposed  rule  in  local  newspapers  or 
solicit  comments  by  mailing  to 
interested  parties  a  copy  of  the  Federal 
Register,  notice.  Both  of  these  steps  are 
necessary  to  ensure  complete  public 
notice  and  comments  and  the 
sufficiency  of  data  being  reviewed. 
There  is.  therefore,  concern  regarding 
the  sufficiency  of  the  available  data 
gathered  by  the  Service  relevant  to 
determining  whether  the  species  should 
be  Used  as  Endangered.  In  order  to 
solicit  additional  data,  the  Service 
extends  by  six  months  the  period  of 
consideration,  pursuant  to  the 
Endangered  Species  Act  of  1973. 
sections  4(b)(6)(A)(i)(III)  and  (B)(i).  16 
U.S.C.  1533{b)(6)(A)(i){III)  and  (B)(i).  and 
reopens  the  comment  period  and  public 
hearing  request  period.  Written 
comments  may  now  be  submitted  for 
this  proposal  until  January  22. 1988.  and 
requests  for  a  public  hearing  may  be 
submitted  until  January  7, 1988,  to  the 
Service  office  in  the  Addresses  section. 

Author 

The  primary  author  of  this  notice  is 
Ms.  Robyn  Thorson.  U.S.  Fish  and 
Wildlife  Service,  500  NE  Multnomah    - 
Street.  Suite  1692.  Portland.  Oregon 
97232  (503-231-6131  or  FTS  429-6131). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16  U.S.C. 
1531  et  seq.:  Pub.  L  930205,  87  Stat.  884;  Pub. 
L  94-359,  90  Stat.  911;  Pub.  L  95-632,  92  Stat. 
3751:  Pub.  L.  960159,  93  Stat.  1225:  Pub.  L.  97- 
304,  96  Slat.  1411). 

Ust  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  Wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Dated:  November  17. 1987. 
Rolf  L.  Wallenstrom. 
Regional  Director. 
[FR  Doc.  87-26902  Filed  11-20-87;  8:45  am) 

BILUNO  COOC  4310-53-11  


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Part  253 

[Docket  No.  70905-7205] 

Interjurisdictional  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service.  (NMFS).  NOAA.  Commerce. 
action:  Proposed  rule.    


SUMMARY:  The  Secretary  of  Commerce 
issues  this  proposed  rule  to  implement 
the  Interjurisdictional  Fisheries  Act  of 
1966  (Act).  The  Act  establishes  a 
formula-based  grant  program,  the 
purposes  of  which  are  (1)  to  promote 
and  encourage  state  activities  in  support 
of  the  management  of  interjurisdictional 
fishery  resources;  and  (2)  to  promote  the 
management  of  interjurisdictional 
fishery  resources  throughout  their  range. 
This  proposed  rule  provides  guidelines 
to  states  in  applying  for  matching  grants 
to  conduct  research  and  management 
activities  on  interjurisdictional  fishery 
resources. 

DATE:  Comments  will  be  accepted  until 
December  23. 1987. 

ADDRESSES:  Send  comments  to  National 
Marine  Fisheries  Service.  Washington. 
DC  20235.  Copies  of  the  Act  and 
legislative  history  may  be  obtained  from 
Austin  Magill.  Office  of  Fisheries 
Conservation  and  Management. 
National  Marine  Fisheries  Service, 
Washington.  DC  20235. 
FOR  FURTHER  INFORMATION  CONTACT: 
Austin  Magill,  202-673-5272. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  proposed  rule  would  implement 
Title  III  of  Pub.  L.  99-659  (Pub.  L).  the 
Interjurisdictional  Fisheries  Act  of  1986 
(16  U.S.C.  4100  et  seq.]  which  was 
effective  October  1. 1987.  This  Act 
replaced  and  repealed  Pub.  L.  88-309.  as 
amended,  known  as  the  Commercial 
Fisheries  Research  and  Development 
Act  of  1964  (16  U.S.C.  779  et  seq.].  The 
Act  is  a  formula  matching  grant  to  states 
to  conduct  research  and  other  activities 
on  priority  interjurisdictional  fisheries. 
The  Act  allows  the  Secretary  of 
Commerce  to  distribute  funds  to  the 
states  to  conduct  projects  on 
interjurisdictional  species,  and  to  enter 
into  agreements  with  the  states  for 
enforcement  of  Federal  and  State  fishery 
regulations.  The  Act  also  prescribes 
criteria  for  judging  projects  and  requires 
that  these  projects  promote  and 
encourage  state  activities  in  support  of 
management  of  interjurisdictional 
resources. 

While  the  Act  allows  for 
apportionment  of  funds  among  all  states 
in  fiscal  year  1988.  the  restrictions  in 
fiscal  year  1989  and  beyond  to 
interjurisdictional  species  may 
effectively  eliminate  many  of  the  inland 
stales  from  utilizing  the  funds  unless 
they  qualify  under  an  interstate  fishery 
management  program  or  have  an 
enforcement  agreement  with  the 
Secretary  of  Commerce  or  the  Interior. 
_     The  allocation  formula  becomes  even 


more  focused  in  fiscal  year  1989  and 
beyond  towards  the  coastal  states,  due 
to  the  fact  that  fish  are  normally  landed 
in  the  coastal  states,  and  the  allocation 
formula  is  based  on  commercial 
landings.  A  state  may  be  entitled  to  up 
to  $25,000  or  whatever  the  state's 
apportionment  is  less  than  $25,000  in 
order  to  carry  out  an  enforcement 
agreement,  lliese  funds  are  not  required 
to  be  matched  by  the  states.  The 
authorization  level  for  state  projects  is 
$5  million  in  fiscal  years  1988  and  1989. 

Disaster  Assistance 

The  Disaster  Assistance  language  in 
the  Act  is  nearly  identical  to  Pub.  L  88- 
309  and  retains  the  provision  for  100 
percent  grants  to  states  for  assistance  in 
restoring  commercial  fisheries  afi^ected 
by  resource  disasters  arising  from 
natural  or  undetermined  causes.  The 
authorization  level  is  $2.5  million  in 
fiscal  years  1988  and  1989  for  funding 
disaster  assistance  projects. 

Classification 

The  Assistant  Secretary.  NOAA.  has 
determined  that  this  proposed  rule  is  not 
a  major  rule  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291.  In  addition,  the  Deputy  General 
Counsel  of  the  Department  of  Commerce 
certified  to  the  Small  Business 
Administration  that  this  proposed  rule, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
action  will  not  impose  costs  on  the 
industry  but  will  provide  benefits 
through  improved  management,  because 
the  Act  only  prescribes  criteria  for 
judging  projects,  requiring  that  these 
projects  promote  and  encoiu'age  state 
activities  in  support  of  management  of 
interjurisdictional  fisheries  resources, 
and  provides  for  the  distribution  of 
funds  for  projects.  There  will  be  no 
additional  reporting  requirements 
imposed  upon  the  state  agencies  over 
those  required  for  Pub.  L.  88-309.  The 
requirement  of  Pub.  L.  88-309  was 
approved  by  OMB  Control  #0648-0102. 
The  Department  has  determined  that 
this  action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment, 
therefore,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  was  prepared. 

List  of  Subjects  in  50  CFR  Fart  253 

Fisheries.  Financial  assistance. 
Recordkeeping  and  reporting 
requirements. 


Dated:  November  18. 1987. 
Bill  A.  Powell, 

Executive  Director,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the  preamble.  SO 
CFR  Part  253  is  revised  to  read  as  follows: 

PART  253— INTERJURISDICTIONAL 
FISHERIES 


Purpose  and  scope. 
Definitions. 
Apportionment. 
General  provisions. 
Administrative  requirements. 


Sec. 
253.1 
253.2 
253.3 
253.4 
253.5 
Authority:  16  U.S.C.  4100  et  seq. 

§  253.1    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
implement  Title  III  of  Pub.  L  99-659  (16 
U.S.C.  4100  et  seq.]  which  has  two 
objectives: 

(1)  To  promote  and  encourage  state 
activities  in  support  of  the  management 
of  interjurisdictional  fishery  resources, 
identified  in  interstate  or  Federal  fishery 
management  plans;  and 

(2)  'To  promote  and  encourage 
management  of  interjurisdictional 
fishery  resources  throughout  their  range. 

(b)  The  scope  of  this  part  includes 
guidance  on  making  financial  assistance 
awards  to  states  or  Interstate 
Commissions  to  undertake  projects  in 
support  of  management  of 
interjurisdictional  species,  in  both 
exclusive  economic  zone  (EEZ)  and 
state  waters,  and  to  encourage  states  to 
enter  into  enforcement  agreements  with 
either  the  Department  of  Commerce  or 
the  Department  of  the  Interior. 

§253.2    Definitions. 

As  used  in  this  part,  terms  have  the 
meaning  ascribed  in  this  section. 

i4c/1heans  the  Interjurisdictional 
Fisheries  Act  of  1986,  Pub.  L.  99-659 
(Tide  lU). 

Commercial  fishery  failure  means  a 
serious  disruption  of  an 
interjurisdictional  fishery  resource 
affecting  present  or  future  productivity 
due  to  natural  or  undetermined  causes. 
It  does  not  include  the  inability  to 
harvest  or  sell  raw  fish  or  manufactiu'ed 
and  processed  fishery  merchandise  or 
compensation  for  economic  loss  suffered 
by  any  segment  of  the  fishing  industry 
as  the  result  of  a  resource  disaster. 

Enforcement  agreement  means  a 
written  agreement  between  a  state 
agency  and  either  the  Secretary  of  the 
Interior  or  Secretary  of  Commerce,  or 
both,  to  enforce  Federal  and  state  laws 
pertaining  to  an  interjurisdictional 
fishery  resource. 

Exclusive  economic  zone  (EEZ)  means 
the  zone  established  by  Presidential 
Proclamation  5030,  dated  March  10, 


1983,  and  is  that  area  adjacent  to  the 
United  States  which,  except  where 
modified  to  accommodate  international 
boundaries,  encompasses  all  waters 
from  the  seaward  boundary  of  each  of 
the  coastal  States  to  a  line  on  which 
each  point  is  200  nautical  miles  from  the 
baseline  from  which  the  territorial  sea  of 
the  United  States  is  measured. 

Federal  fishery  management  plan 
means  a  plan  developed  and  approved 
by  the  Secretary  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.]. 

Fishery  resource  means  finfish, 
moUusks,  and  crustaceans,  and  any  form 
of  marine  animal  or  plant  life  including 
habitat,  other  than  marine  mammals  and 
birds. 

Interjurisdictional  fishery  resource 
means: 

(a)  a  fishery  resource  for  which  a 
fishery  occurs  in  waters  under  the 
jurisdiction  of  one  or  more  states  and 
the  EEZ;  or 

(b)  a  fishery  resource  for  which  there 
exists  an  interstate  or  a  Federal  fishery 
management  plan;  or 

(c)  a  fishery  resource  which  migrates 
between  the  waters  imder  the 
jurisdiction  of  two  or  more  states 
bordering  on  the  Great  Lakes. 

Interstate  commission  means  a 
commission  or  other  administrative 
body  established  by  an  interstate 
compact. 

Interstate  compact  means  a  compact 
that  has  been  entered  into  by  two  or 
more  states,  established  for  purposes  of 
conserving  and  managing  fishery 
resources  throughout  their  range,  and 
consented  to  and  approved  by  Congress. 

Interstate  fishery  management  plan 
means  a  plan  for  managing  a  fishery 
resource  developed  and  adopted  by  an 
interstate  commission  which  contains 
information  regarding  the  status  of  the 
fishery  resource  and  fisheries,  and 
recommends  actions  to  be  taken  by  the 
states  to  conserve  and  manage  the 
fishery  resource. 

Landed  means  the  first  point  of 
offioading  fish  or  fishery  products. 

Program  means  a  plan  to  be 
undertaken  with  a  specific  goal  to  be 
accomplished  and  consisting  of  one  or 
more  projects. 

Projects  means  an  objective  to  be 
undertaken  in  a  program  for  research  in 
support  of  the  management  of  an 
interjurisdictional  fishery  resource  or  an 
interstate  fishery  management  plan. 

Research  means  work  or  investigative 
study,  designed  to  acquire  knowledge  of 
fisheries  resources  and  their  habitat. 

Secretary  means  the  Secretary  of 
Commerce  or  his  designee. 
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State  means  any  of  the  states  of  the 
United  States,  the  Commonwealth  of 
Puerto  Pico,  American  Samoa,  the 
Virgin  Islands.  Guam,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Value  means  the  monetary  worth  of 
the  fish  used  in  developing  the 
apportionment  formula,  and  it  is  equal 
to  the  price  paid  at  the  first  point  of 
landing. 

Volume  means  the  weight  of  the 
fishery  resource  as  landed  at  the  first 
point  of  landing. 


§  253.3    Apportionment 

(a)  Designation  of  state  agency.  The 
Governor  of  each  state  shall  notify  the 
Secretary  which  agency  of  the  state 
government  is  authorized  under  its  laws 
to  regulate  commercial  fisheries  and  is 
designated  to  submit  applications  and  to 
enter  into  grant-in-aid  awards.  An 
official  of  such  agency  shall  certify  as  to 
the  officiaUs)  authorized  in  accordance 
with  state  law  to  commit  the  state  to 
participation  under  the  Act,  to  sign 
project  documents,  and  to  receive 
payments.  The  Secretary  shall  be 
advised  promptly  of  any  changes  made 
in  such  authorizations. 

(b)  Apportionment  formula.  The 
amount  of  funds  apportioned  to  each 
state  is  to  be  determined  by  the 
Secretary-  as  tho  ratio  which  the  equally 
weighted  average  of  the  volume  and 
value  of  fishery  resources  harvested  by 
domestic  commercial  fishermen  and 
landed  within  such  state  during  the  31 
most  recent  calendar  years  for  which 
data  satisfactory  to  the  Secretary  are 
available  bears  to  the  total  equally 
weighted  average  of  the  volume  and 
value  of  all  fishery  resources  harvested 
by  domestic  commercial  fishermen 
landed  within  all  of  the  states  during 
those  calendar  years. 

(1)  The  equally  weighted  average 
value  is  determined  by  the  following 
formula: 
Volume  of  x  state/Value  of  all  state8= 

A% 
Value  of  X  state/ Value  of  all  slates =B% 
A%  -f  B%  /  2  =  state  percentage  used  to 

determine  state  share  of  total  available 

funds 

(2)  Upon  apportionment  by  Congress, 
the  Secretary  will  take  the  following 
actions: 

(i)  Determine  each  state's  share 
according  to  the  apportionment  formula. 

(ii)  Certify  the  funds  to  the  respective 
NMFS  Regional  Director. 

(iii)  Instruct  Regional  Directors  to 
promptly  notify  states  of  funds' 
availability.  I 

(c)  Beginning  fiscal  year  1989.  no 
state,  under  the  apportionment  formula 
in  paragraph  (b)  of  this  section  that  has 
a  ratio  of  one-third  of  one  percent  or 


higher  may  receive  an  apportionment  for 
any  fiscal  year  which  is  less  than  one 
percent  of  the  total  amount  of  funds 
available  for  that  fiscal  year. 

(d)  If  a  state's  ratio  under  the 
apportionment  formula  in  paragraph  (b) 
is  less  than  one-third  of  one  percent, 
that  state  may  receive  funding  if  the 
state: 

(1)  Is  signatory  to  an  interstate  fishery 
compact; 

(2)  Has  entered  into  an  enforcement 
agreement  with  the  Secretary  or  the 
Secretary  of  the  Interior; 

(3)  Borders  one  or  more  of  the  Great 
Lakes;  or 

(4)  Has  in  effect  an  interstate  fisheries 
management  plan  or  research  program. 

(e)  Any  state  that  has  a  ratio  of  less 
than  one-third  of  one  percent  and  meets 
any  of  the  requirements  set  forth  in 
paragraphs  (d)  (1).  (2).  (31  or  (4)  of  this 
section  may  receive  an  apportionment 
for  any  fiscal  year  which  is  not  less  than 
one-half  of  one  percent  of  the  total 
amount  of  funds  available  for 
apportionment  for  such  fiscal  year. 

(f)  No  state  may  receive  an 
apportionment  for  any  fiscal  year  under 
this  section  which  is  more  than  6 
percent  of  the  total  amount  of  funds 
available  for  apportionment  for  such 
fiscal  year. 

(g)  Unused  apportionments.  Any  part 
of  an  apportionment  for  any  fiscal  year 
to  any  state: 

(1)  That  is  not  obligated  during  that 
year, 

(2)  With  respect  to  which  the  state 
notifies  the  Secretary  that  it  does  not 
wish  to  receive  that  part;  or 

(3)  That  is  returned  to  the  Secretary 
by  the  state,  may  not  be  considered  to 
be  apportioned  to  that  state  and  must  be 
added  to  such  funds  as  are  appropriated 
for  the  next  fiscal  year  (and  will  be 
treated  as  having  been  appropriated  for 
such  next  year)  for  apportionment  under 
parpagraph  (b)  of  the  section.  Any 
notification  or  return  of  funds  referred  to 
in  paragraphs  (g)  (2)  or  (3)  of  this  section 
by  a  state  is  irrevocable.  States  which 
choose  not  to  participate  in  any  Federal 
fiscal  year  must  notify  the  NMFS 
Regional  Director  before  the  end  of  the 
third  quarter  of  that  year. 

(h)  Disaster  Assistance  Funds.  The 
Secretary  shall  retain  sole  authority  in 
distributing  any  disaster  assistance 
funds  made  available  under  section 
308(b)  of  the  Act.  The  Secertary  may 
distribute  these  funds  after  he  has  made 
a  thorough  evaluation  of  the  scientific 
information  submitted,  and  has 
determined  that  there  is  a  commercial 
fishery  failure  of  an  interjurisdictional 
fishery  resource  arising  from  natural  or 
undetermined  causes. 


§253.4    Gmwral  provisiom. 

(a)  General.  (1)  Any  state  may. 
through  its  state  agency  or  an  interstate 
commission,  submit  to  the  Regional 
Director.  NMFS.  a  proposal  for  a  project 
which  may  be  multiyear,  which  includes 
full  scope  of  work,  specifications,  and 
cost  estimates  for  such  project  The  total 
cost  of  all  items  included  for 
engineering,  planning,  inspection,  and 
unforeseen  contingencies  in  connection 
with  any  works  to  be  constructed  as 
part  of  such  a  proposed  project  shall  not 
exceed  10  percent  of  the  total  cost  of 
such  works,  and  shall  be  paid  by  the 
state  as  a  part  of  its  contribution  to  the 
total  cost  of  the  projects. 

(2)  The  Secretary,  before  approving 
any  proposal  for  a  project  will  evaluate 
the  proposal  as  to: 
(i)  the  soundness  of  design; 
(ii)  the  possibilities  of  securing 
productive  results; 

(iii)  the  minimization  of  duplication 
with  other  research  projects  in  support 
of  the  management  of  interjurisdictional 
fishery  resources  and  carried  out  under 
this  title  or  under  any  other  law  or 
regulation; 

(iv)  the  organization  and  management 
of  the  project; 

(v)  the  methods  proposed  for 
monitoring  and  evaluation  of  the 
success  or  failure  of  the  project,  and 

(vi)  the  consistency  of  the  project  with 
the  purposes  specified  in  $  253.1. 

(3)  The  Secretary  shall  give  priority 
consideration  to  those  landed 
commercial  resources  whose  volume 
and  value  is  used  in  determining  the 
state's  apportionment. 

(b)  State  matching  requirements.  The 
Federal  share  of  the  costs  of  any  project 
conducted  under  this  title  cannot  exceed 
75  percent  of  the  total  estimated  cost  of 
the  project,  unless: 

(1)  the  state  has  adopted  an  interstate 
fishery  management  plan  for  the 
resource  to  which  the  project  applies;  or 

(2)  the  state  has  adopted  fishery 
regulations  which  the  Secretary  has 
determined  are  consistent  with  any 
Federal  fishery  management  plan  for  the 
species  to  which  the  project  applies;  in 
which  case  the  Federal  share  cannot 
exceed  90  percent  of  the  total  estimated 
cost  of  the  project. 

(c)  Financial  assistance  award.  If  the 
Secretary  approves  or  disapproves  a 
proposal  for  a  project,  which  meets  the 
criteria  in  paragraph  (a)(2)  of  this 
section,  the  Secretary  will  promptly  give 
written  notification,  including,  if 
disapproved,  a  detailed  explanation  of 
the  reason(s)  for  the  disapproval,  to  the 
state  agency  submitting  the  proposal  or, 
if  the  proposal  is  submitted  through  an 


interstate  commission,  such  commission 
and  the  state. 

(d)  Restriction.  The  expenditure  of 
funds  under  this  title  may  be  applied 
only  to  projects  for  which  a  proposal 
has  been  approved  under  §  253.4(a), 
except  that  up  to  $25,000  each  fiscal 
year  may  be  awarded  to  a  state  out  of 
the  state's  regular  apportionment  to 
carry  out  an  enforcement  agreement 
with  the  Secretary  or  the  Secretary  of 


the  Interior.  This  enforcement  agreement 
does  not  require  state  matching  funds. 

(e)  Prosecution  of  work.  All  work 
must  be  performed  in  accordance  with 
applicable  state  laws  except  when  such 
laws  are  in  conflict  with  Federal  laws  or 
regulations  in  which  case  such  Federal 
law  or  regulations  prevail. 

§253.5    Administrative  requirements. 

All  grants/cooperative  agreements 
made  as  a  result  of  the  Act  are  subject 


to  Federal  policies  and  guidance  on 
financial  assistance  contained  in 
Executive  Orders,  OMB  Circulars  and 
regulations;  Department  of  Commerce 
regulations,  and  directives;  NOAA 
directives;  and  terms  and  conditions  of 
the  awards. 
[PR  Doc.  B7-26943  Filed  11-20-87;  8:45  am) 
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proposed  rules  ttut  are  applicable  to  the 
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authority,  filing  of  petition  and 
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organization  arxj  furxrtions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTyENT  OF  AGRICULTURE 

Office  of  International  Cooperation 
and  Development 


Intent  To  Enter  Into  Cooperative 
Agreement  Witti  Iowa  State  University 

agency:  Office  of  International 

Cooperation  and  Development  (OICD), 

USDA. 

action:  Notice  of  intent. 

Activity:  OICD  intends  to  enter  into  a 
Cooperative  Agreement  with  Iowa  State 
University  for  Quantitative  Analysis  of 
Agricultural  Development  and  Trade. 

Authority:  Section  1458  of  the 
National  Agricultural  Research. 
Extension  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C  3291),  and 
the  Food  Security  Act  of  1985  (Pub.  L 
99-198). 

OICD  anticipates  the  availability  of 
funds  in  fiscal  year  1988  (FY1988)  to 
enter  into  a  cooperative  agreement  with 
Iowa  State  University.  The  objective  of 
this  agreement  is  to  build  an  analytical 
base  for  monitoring  the  impact  of 
agriculture  assistance  programs  or 
international  agricultural  trade  in 
general,  and  US  agricultural  exports  in 
particular. 

Assistance  will  be  provided  only  to 
the  University  which  will  utilize  hinds 
provided  to  refine  the  currently  used 
model  to  address  concerns  of  direct 
interest  to  OICD  and  AID,  as  well  as 
draw  from  the  model  the  important 
aspects  of  US  and  international 
agricultural  trade  with  developing! 
countries.  Based  on  the  above,  thii  is 
not  a  formal  request  for  application.  An 
estimated  $50,233  will  be  available  in 
FY1988  as  partial  support  this  work.  It  is 
anticipated  that  the  agreement  will  be 
funded  over  a  budget  period  of  one  year. 

Information  on  proposed  Agreement 
#58-319R-8-007  may  be  obtained  from: 
Nancy  ).  Croft,  Contracting  Officer, 
USDA/OICD/Management  Services 
Branch.  Washington,  DC  20250-43P0. 


Dated:  October  28, 1987. 
Nancy  |.  Ciofl, 

Contracting  Officer. 

|FR  Doc.  87-26689  Filed  11-20-67;  8:45  am] 

BIUJNO  CODE  3410-OP-ll 

COMMISSION  ON  CIVIL  RIGHTS 

Maine  Advisory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations  ~ 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Maine  Advisory 
Committee  to  the  Conunission  will 
convene  at  1:30  p.m.  and  adjourn  at  4:30 
p.m.  on  December  2. 1987,  at  the  Moot 
Court  Room,  the  University  of  Maine 
School  of  Law,  246  Deering  Avenue, 
Portland,  ME  04102.  the  purpose  of  the 
meeting  is  to  discuss  the  status  of  the' 
agency,  plan  its  future  activities,  and 
hold  a  community  forum  on  "Civil  Rights 
Issues  in  Maine." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Vice  Chairperson  Shirley 
Ezzy  (207-€22-4882)  or  John  I.  Binkley. 
Director  of  the  Eastern  Regional 
Division  at  (202)  523-5264,  (TDD  202/ 
376-8117).  Hearing  impaired  persons 
who  will  attend  the  meeting  and  require 
the  services  of  a  sign  language 
interpreter  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC  November  18, 
1987. 

Susan  ].  Prado, 
Acting  Staff  Director. 
(FR  Doc.  87-26921  Filed  11-20-87;  8:45  am] 

MLUNQ  CODE  633S41-« 


Missouri  Advisory  Committee;  Put)lic 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Missouri  Advisory 
Committee  to  the  Commission  will 
convene  at  5:00  p.m.  and  recess  at  7KX) 
p.m.  on  December  8. 1987.  and 
reconvene  at  9:00  a.m.  and  recess  at  4:00 
p.m.  on  December  9. 1987,  at  the  AUis 


Plaza  Hotel,  200  West  12th  Street. 
Kansas  City,  Missouri.  The  purpose  of 
the  meeting  is  to  hold  a  community 
forum  to  hear  presentations  on  the 
status  of  civil  rights  in  Missouri.  The 
forum  will  include  representatives  of  the 
City  of  Kansas  City,  the  League  of 
United  Latin  American  Citizens, 
NAACP-Kansas  City,  Missouri  Branch, 
Heart  of  American  Indian  Center,  Mo- 
Kan  National  Interreligious  Commission 
on  Civil  Rights.  Whole  Person,  Inc.. 
Jewish  Conmiunity  Relations  Bureau, 
Kansas  City  School  District.  National 
Organization  of  Women.  Project 
Equality,  Kansas  City  Consensus  and 
the  Legislative  Black  Caucus. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Joanne  M. 
Collins,  or  Melvin  Jenkins,  Director  of 
the  Central  Regional  Division  (816)  374- 
5253,  (TDD  816/374-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  18. 
1987. 

Susan  |.  Prado, 
Acting  Staff  Director. 
(FR  Doa  87-28922  Filed  11-20-87;  8:45  am) 
WLUNO  cooe  USS-OI-H 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-58S-015] 

Television  Receivers,  Monochrome 
and  Color,  From  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  and  Intent  To 
Revoke  in  Part 

agency:  International  Trade 

Administration/Import  Administration, 

Commerce. 

action:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review 

and  intent  to  revoke  in  part. 

summary:  In  response  to  requests  by  the 
petitioners  and  the  respondents,  the 


Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  finding  on  television 
receivers,  monochrome  and  color,  from 
Japan.  The  review  covers  one 
manufacturer  and  one  exporter  of  this 
merchandise  to  the  United  States  and 
the  period  April  1. 1983  through 
September  12, 1984.  The  review 
indicates  no  dumping  margins  during  the 
period. 

As  a  result  of  the  review,  the 
Department  intends  to  revoke  the 
finding  with  respect  to  televison 
receiving  sets  manufactured  by  Orion 
Electric  Co..  Ltd.  and  exported  to  the 
United  States  by  Otake  Trading  Co.,  Ltd. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  intent  to  revoke  in  part. 
EFFECnVE  date:  November  23. 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  Dowrney  or  John  Kugelman, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-2923/3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  12. 1984.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (49  FR  35821)  a  tentative 
determination  to  revoke  in  part  the 
antidumping  finding  on  television 
receivers,  monochrome  and  color,  from 
Japan  (36  FR  4597.  March  10. 1971).  On 
July  30. 1983.  the  Department  published 
in  the  Federal  Register  (50  FR  3067)  the 
final  results  of  its  last  administrative 
review  of  the  finding.  The  petitioner  and 
two  respondents  requested  in 
accordance  with  S  353.53a(a)  of  the 
Commerce  Regulations  that  we  conduct 
the  administrative  review.  We  published 
a  notice  of  initiation  of  the  antidumping 
duty  administrative  review  on  July  9. 
1986  (51  FR  24883).  As  required  by 
section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"),  the  Department  has 
now  conducted  that  administrative 
review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  television  receiving  sets, 
monochrome  and  color,  from  Japan. 
Television  receiving  sets  include,  but  are 
not  limited  to.  units  known  as  projection 
televisions,  receiver  monitors,  and  kits 
(containing  all  the  parts  necessary  to 
receive  a  broadcast  television  signal 
and  produce  a  video  image).  Not 
included  are  certain  monitors  not 
capable  of  receiving  a  broadcast  nignal, 
certain  combination  units  (combinations 
of  television  receivers  with  other 


electrical  entertainment  components 
such  as  tape  recorders,  radio  receivers, 
etc.),  and  certain  subassemblies  not 
containing  the  components  essential  for 
receiving  a  broadcast  television  signal 
and  producing  a  video  image. 

This  review  covers  television 
receiving  sets  manufactured  by  Orion 
Electric  Co.,  Ltd.  and  exported  to  the 
United  States  by  Otake  Trading  Co.,  Ltd. 
and  the  period  April  1, 1983  through 
September  12, 1984. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  f.o.b. 
prices  to  unrelated  purchasers  in  the 
United  States.  We  made  adjustments  for 
Japanese  inland  freight  forwarding  and 
handling  charges,  bank  charges,  and 
commissions  to  unrelated  parties.  No 
other  adjustments  were  claimed  or 
allowed. 

Foreign  Mariiet  Value 

In  calculating  foreign  market  value  the 
Department  used  third-country  prices, 
as  defined  in  section  773  of  the  Tariff 
Act,  because  there  were  no  sales  of  such 
or  similar  merchandise,  manufactured 
by  Orion  and  sold  by  Otake,  in  the  home 
market.  Third-country  prices  were  based 
on  f.o.b.  prices  to  unrelated  purchasers 
in  Canada  and  the  Federal  Republic  of 
Germany.  We  made  adjustments  for 
shipping  charges,  Japanese  inland 
freight,  insurance,  bank  charges, 
commissions,  royalties,  and  credit  costs. 
We  made  further  adjustments,  where 
applicable,  for  differences  in  the 
physical  characteristics  of  the 
merchandise.  No  other  adjustments 
were  claimed  or  allowed. 

Preliminary  Results  of  the  Review  and 
Intent  To  Revoke  in  Part 

As  a  result  of  our  review  we 
preliminarily  determine  that  no  dumping 
margins  exist  for  Orion/Otake  for  the 
period  April  1, 1983  through  September 
12, 1984. 

Therefore,  we  intend  to  revoke  the 
antidumping  finding  with  respect  to 
Japanese  television  receivers 
manufactured  by  Orion  Electric  Co.,  Ltd. 
and  exported  to  the  United  States  by 
Otake  Trading  Co.,  Ltd.  Both  firms  made 
all  sales  at  not  less  than  fair  value 
during  the  period  April  1, 1980  through 
September  12. 1984.  the  date  of  our 
tentative  determination  to  revoke  in 
part.  As  provided  for  in  S  353.54(e)  of 
the  Commerce  Regulations,  Orion 
Electric  Co..  Ltd.  and  Otake  Trading  Co., 
Ltd.  have  agreed  in  writing  to  an 
immediate  suspension  of  liquidation  and 
reinstatement  in  the  finding  under 


circumstances  specified  in  the  written 
agreement.  If  this  partial  revocation  is 
made  final,  it  will  apply  to  all 
unliquidated  entries  of  this  merchandise 
manufactured  by  Orion  Electric  Co.,  Ltd. 
and  exported  to  the  U.S.  by  Otake 
Trading  Co..  Ltd.  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  September  12, 
1984. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  intent  to  revoke  in  part  within  30 
days  of  the  date  of  publication  of  this 
notice,  may  request  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication,  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  thereafter. 

The  Department  will  publish  the  final 
results  of  the  administrative  review 
including  the  results  of  its  analysis  of 
any  such  comments  or  hearing. 

The  Department  shall  instruct  the 
Customs  Service  not  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

This  administrative  review,  intent  to 
revoke  in  part,  and  notice  are  in 
accordance  with  section  751(a)  (1)  and 
(c)  of  the  Tariff  Act  (19  U.S.C.  1675(a)(1), 
(c)),  and  S§  353.53a  and  353.54  of  the 
Commerce  Regulations  (19  CFR  353.53fl 
and  353.54). 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

Date:  November  13, 1987. 
[FR  Doc.  87-26942  Filed  11-20-87;  8:45  am] 

BILUNO  COOE  SSIO-OS-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  In  Japan 

November  17. 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CFTA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
pubUshed  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
17, 1987.  For  further  information  contact 
Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  hmits,  please  refer 
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to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  343-6583.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary  j 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
increase  the  1987  import  restraint  limits 
for  Categoires  314/320pt.,  337.  342/842. 
435. 442. 444  and  611,  produced  or 
manufactured  in  Japan  and  exported  to 
the  United  States. 

Background 

A  CTTA  directive  dated  April  10, 1987 
(52  PR  12229)  established  import 
restraint  limits  for  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Japan  and 
exported  during  the  twelve-month 
period  which  began  on  January  1, 1987 
and  extends  through  December  31, 1987. 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  February  6, 1987 
between  the  Governments  of  the  United 
States  and  Japan,  and  at  the  request  of 
the  Government  of  Japan,  the  1987 
import  restraint  limits  for  cotton,  wool 
and  man-made  Hber  textile  products  in 
Categories  314/320pt.,  337,  342/642, 435, 
442,  444,  and  611  are  being  increased  by 
application  of  swing.  The  limit  for 
Categories  314/320pt.  is  also  being 
increased  for  carryforward. 

A  description  of  the  textile  categcnies 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983.  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386), 
July  29. 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the   i 
categorization  of  textile  products     I 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 

This  letter  and  the  actions  taken  ' 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 


assist  only  in  the  implementation  of 
certain  of  its  provisions. 
William ).  Dulka. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

November  17, 1987 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C.  20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive   - 
issued  to  you  on  April  10. 1987.  as  amended, 
by  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Japan  and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1987  and 
extends  through  December  31. 1987. 

Effective  on  November  17, 1987  the 
directive  of  April  10, 1987  is  further  amended 
to  include  adjusted  limits  for  the  following 
categories,  under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  February  6, 1987.' 


Category 

Adjusted  12-mo.  limit  ■ 

314/320pt» 

24,775,945  square 

337 

yards. 
92,846  dozen. 

342/642 

351,750  dozen. 

435 

28.164  dozen. 

442 

20,743  dozen. 

444 

18,575  dozen. 

611 

17,312,458  square 

yards. 

•  The  limits  tiave  not  tjeen  adjusted  to  ac- 
count for  any  imports  exported  after  Decem- 
ber 31.  1986. 

*  Category  314,  and  in  Category  320pt. 
poplin  and  broadclotfi  in  TSUSA  Items  320. — 
tfirougti  331.—,  witti  statistical  suffixes  21,  22, 
24.  26,  72.  74  and  76. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
William ).  Dulka, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  87-26917  Filed  11-20-87;  8:45  am] 
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'  The  provisiuns  of  the  bilateral  agreement 
provide,  in  part,  that:  (1)  Group  limits,  sublimits  and 
specific  limits  may  be  increased  by  designated 
percentages  for  swing,  carryover  and  carryforward; 
however,  carryover  shall  not  l>e  available  in  the 
tpeciPic  arrangement  period  in  which  the  limit  is 
established:  (2)  exports  in  excess  of  annual  limits 
shall  l>e  charged  to  the  limits  for  the  subsequent 
year  and  (3)  administrative  arrangements  or 
adjustments  may  be  made  to  resolve  problems 
arising  in  the  implementation  of  the  agreement. 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  14-15  December 
1987. 

Time: 
0800-1630  hours.  14  December  1987. 
0800-1200  hours.  15  December  1987. 

Place:  S.A.M.E.  Building.  Alexandria. 
VA. 

Agenda:  The  Army  Science  Board's 
Ad  Hoc  Subgroup  on  Water  Supply  and 
Management  on  Western  Installations 
will  meet  for  the  purpose  of  writing  the 
initial  draft  of  the  final  report.  This 
meeting  is  open  to  the  public.  Any 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 
for  further  information  at  (202)  695-3039 
or  695-7046. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  87-26923  Filed  11-20-87;  8:45  am) 
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Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  14-15  December 
1987. 

Time  of  meetings:  0800-1700  hours. 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board's 
Ad  Hoc  Subgroup  on  Ballistic  Missile 
Defense  (Follow-on)  will  meet  for 
classified  briefings  and  discussions 
reviewing  matters  that  are  an  integral 
part  of  or  are  related  to  the  issue  of  the 
study  effort.  The  Subgroup  is  tasked 
with  a  comprehensive  review  of  BMD 
requirements,  technology,  and  specific 
critical  issues  impacting  on  program 
development.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552b(c)  of  Title  5.  U.S.C. 
specifically  subparagraph  (1)  thereof, 
and  Title  5.  U.S.C,  Appendix  1, 
subsection  10(d).  The  classified  and 
unclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to 


preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 
for  further  information  at  (202)  695-3039 
or  695-7048. 
Sally  A  Warner, 

Administrative  Officer,  Army  Science  Board. 
|FR  Doc.  87-26911  Filed  11-20-87;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Idaho  Operations  Office  Research  and 
Development  Announcement; 
Advanced  Heat  Pump  for  Recovery  of 
Volatile  Organic  Compounds 

agency:  Department  of  Energy. 
ACTION:  Solicitation  for  Cooperative 
Agreement  Proposal  (SCAP)  No.  DE- 
SC07-88ID12707  for  advance  heat  pump 
for  recovery  of  volatile  organic 
compounds. 

summary:  The  Idaho  Operations  O^ice 
of  the  U.S.  Department  of  Energy  is 
seeking  Cooperative  Agreement 
proposals  to  design,  fabricate,  and  test 
advanced  heat  pumps  for  recovery  of 
solvents  or  other  volatile  organic 
components  (VOCs)  from  air  streams  in 
existing  industrial  processes.  Of  interest 
are  air  streams  containing  VOCs  that 
represent  a  significant  energy 
investment  in  their  manufacture, 
disposal,  or  recovery.  Also  of  interest  is 
recovery  of  those  VOCs  perceived  as 
having  significant  economic  value  or 
posing  environmental  problems.  The 
progressively  phased  project  consists  of: 
Phase  I — Preliminary  design  and 
economic  evaluation  of  a  specific  heat 
pump  design  for  a  specific  VOC 
recovery  application;  Phase  II — Final 
heat  pump  design,  fabrication,  and 
performance  testing  of  the  heat  pump  at 
the  participant's  facilities;  and  Phase 
III — Installation  and  long-term  testing  of 
the  heat  pump  at  an  industrial  site. — 
Funding  in  the  amount  of  $343,000  is 
available  for  Phase  I,  and  multiple 
awards  are  intended.  At  the  conclusion 
of  Phase  I,  and  depending  upon  the 
availability  of  DOE  funding,  the  most 
promising  projects  in  terms  of  potential 
energy  savings,  innovativeness,  and 
economics  will  be  selected  for 
continuation  into  Phase  II  and  Phase  III. 
The  DOE  cost  share  is  anticipated  to 
be  substantial  in  Phase  I  and  decrease 
in  Phases  II  and  III.  No  profit  or  fee  shall 
be  paid  to  the  participant(s). — DOE 
reserves  the  right  to  proceed  with  the 
second  Phase  or  stop  with  completion  of 
the  first  phase  based  upon  the  results  of 
Phase  I  and  complimentary  work 
conducted  by  DOE.  The  period  of 
performance  for  Phase  I  will  be 


approximately  12  months.  Commercial 
or  industrial  firms,  individuals,  research 
institutions,  nonprofit  organizations,  or 
educational  institutions  are  invited  to 
respond. 

DATES:  Solicitation  for  Cooperative 
Agreement  Proposal  (SCAP)  No.  DE- 
SC07-88ID12707  is  expected  to  be  issued 
in  November  1987  with  a  closing  date 
approximately  60  days  from  the  issue 
date. 

CONTACT:  Requests  for  a  copy  of  the 
SCAP  must  be  submitted  in  writing  to 
the  following  address.  U.S.  Department 
of  Energy,  Idaho  Operations  Office. 
ATTN:  T.  Wade  Hillebrant.  Contracts 
Management  Division.  785  DOE  Place. 
Idaho  Falls.  ID  83402. 

Issued  at  Idaho  Falls  on  November  4. 1987. 
H.  Brent  Clark, 

Director.  Contracts  Management  Division. 
[FR  Doc.  87-26895  Filed  11-20-87;  8:45  am] 
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Economic  Regulatory  Administration 

Final  Consent  Order  With  Sun 
Company  Inc. 

agency:  Economic  Regualtory 
Administration,  Department  of  Energy. 
action:  Final  action  on  proposed 
consent  order. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  has  determined 
that  a  proposed  Consent  Order  between 
the  Department  of  Energy  (DOE)  and 
Sun  Company  Inc.  (Sun)  shall  be  made  a 
final  order  of  the  DOE.  The  Consent 
Order  resolves  issues  of  compliance  by 
Sun  with  the  Federal  petroleum  price 
and  allocation  regulations  concerning 
the  production  and  sale  of  crude  oil  for 
the  period  July  1, 1980  through  December 
31, 1980,  from  the  B.  Benson,  Boyd 
Conglomerate  Unit  and  O.  L.  Wilson 
properties  respectively  located  in  the 
states  of  Montana,  Texas  and 
Mississippi.  Sun  will  pay  to  DOE  the 
sum  of  $2,500,000  withip  sixty  (60)  days 
of  the  effective  date  of  the  Consent 
Order.  DOE  will  deposit  funds  in  a 
suitable  account  and  petition  OHA  to 
implement  special  refund  procedures 
pursuant  to  10  CFR  Part  205,  Subpart  V 
to  distribute  the  monies  in  a  manner 
consistent  with  the  Statement  of 
Restitutionary  Policy  in  Crude  Oil  cases 
adopted  by  DOE  in  51  FR  17899,  August 
4, 1987.  The  decision  to  make  the  Sun 
Consent  Order  final  was  made  after  a 
review  of  all  written  comments  received. 

FOR  FURTHER  INFORMATION  CONTACT 

Alan  R.  Fedman,  Office  of  the  Solicitor 
(RG-43),  Economic  Regulatory 


Administration,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585 
(202)  586-2856. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Comments  Received 

III.  Decision 

I.  Introduction 

ERA  previously  issued  a  notice 
announcing  a  proposed  Consent  Order 
between  DOE  and  Sun  which  would 
resolve  matters  relating  to  compliance 
by  the  firm  with  the  federal  petroleum 
price  and  allocation  regulations  for  the 
period  July  1, 1980  through  December  31 
1980  relating  to  the  production  and  sale 
of  crude  oil  from  the  B.  Benson,  Boyd 
Conglomerate  Unit  and  O.  L  Wilson 
properties  (52  FR  31067,  August  19, 
1987).  The  proposed  Consent  Order 
required  Sun  to  pay  $2,500,000.00  within 
sixty  (60)  days  of  the  effective  date  of 
the  Consent  Order.  The  notice  solicited 
written  comments  from  the  public 
relating  to  the  terms  and  conditions  of 
the  settlement. 

n.  Comments  Received 

ERA  received  comments  submitted  by 
the  Controller  of  the  State  of  California, 
and  by  Farmers  Union  Central  Exchange 
Inc.  (Cenex),  a  working  interest  owner 
in  one  of  the  properties  which  is  subject 
to  the  settlement.  The  Controller  of  the 
State  of  California  stated  that  the 
Controller  had  no  objection  to  the 
Consent  Order  and  conunended  the 
inclusion  of  the  provision  in  the 
agreement  directing  that  the  monies 
received  from  Sun  be  distributed  in 
accordance  with  the  Statement  of 
Restitutionary  Policy  adopted  by  DOE. 
Cenex  stated  that  it  was  neither  a  party 
nor  a  participant  in  the  litigation  being 
settled  by  the  Consent  Order  and  that, 
accordingly,  Cenex  need  not  consent  to 
the  agreement. 

These  comments  do  not  object  to  the 
basis  of  the  settlement  the  adequacy  of 
the  amount  received  from  Sun,  or  any 
provision  of  the  Consent  Order.  For  this 
reason,  and  for  the  reasons  set  forth  in 
the  Notice  of  the  Proposed  Consent 
Order,  ERA  has  decided  to  finalize  the 
Consent  Order  with  Sun. 

III.  Decision 

Pursuant  to  10  CFR  205.199J.  the 
Consent  Order  between  Sun  and  DOE 
shall  become  a  final  order  of  the  DOE. 
Pursuant  to  the  terms  of  the  agreement 
the  Consent  Order  shall  become  final 
upon  publication  of  this  notice. 
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Iuu«d  io  Wft^ngton.  DC.  on  October^ 
1987. 
Marshall  A.  Staunton, 

Acting  Solid  tan  EcanamiaBeguJatoiy 

Administration. 

(FR  Doc  87-26897  Filed.11-20-87:  8:45  am] 
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Federal  Energy  Regulatory 
CommiaBMV 
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Detcolt  Ediaofi,.eral^Eleetric  Rata  and. 
Corporate  Regulation  FiUoga 


November  IT,  1987^ 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Detroit  Edisoa 

(Docket  Not.  0187-464^011^ 

Take  notice  that'on  November  9;  1987. 
Detroit'Edison  tendered  fbrfiilng 
pursuant  tb  Cbmmission' letter  dated- 
September  2Su  1087»coniplianceTeport 
setting  forth  certain  informationwitli 
regard  to  amounts  collected  in  excess  of 
the  settlement  rate  levels  approved  by 
the  Commission. 

Detroit  Edison  states  that  no  amounts 
have  been.either  billed  or  collected  by 
any  party  in  excess  of  settlement  rate 
levels  and.  therefoca  there  are  no 
amounts  to  be  reminded. 

Comment  date:  December  1, 1987,  in. 
accordance  with  Standard  Paragraph  E 
at  the  end  ofthia  notice. 

2.  Kanaas  Gaa^anA  KJHgtrir.  Company 

I  Docket  No.  ER83-628-O00] 

Take  notice  that.on  November  9. 1987. 
Kansas  Gas  and  Electric  .Company 
(KG£)  tendered  for  filing  pursuant  to 
Commission  letter  dated  September  25, 
1987.  a  compliance  report  showing  the 
amount  reftmded  to  each  city  subject  to 
a  redticed  customer  charge. 

Copies  of  this  filing  have  been  served 
upon  all  affected  parties  to  this         I 
proceeding. 

Comment  date:  Qecamher  1, 1987,  in 
accordance  with.Standard  Paragraph  B 
at.  the  end  of  this  notice. 

3.  Kentucky  Utilities  Company 

(Docket  No.  ER88-11-000| 

Take  notice  that  on  November  9, 1987. 
Kentucky  Utilities  Company  (KU) 
tendered  for  filing  an  amended  filing  to 
a  previously  noticed  unilateral  fiIing.for 
an  amendment  to  the  Interconnection 
Agreement  between  KU  and  Tennessee 
Valley  Authority  (TVA)  which 
agreement  is  designated  KU  Rate 
Schedule  FERC  No.  93.  KU  states  that 
the  filing  is  in  compliance  with  $  35;23  of 


the  Cbmmission's  Regulations  as 
promulgated  by  Order  84. 

KU  states  thatcopiiss  of  the  filing 
have  been  sent  to  TVA  and  to  the  Public 
Service  Commission  of  Kentucky. 

Comment  date:  December  1. 1987;  in 
accordknce  with  Standard' Paragraph  E 
at*  theend  of  this  notice. 

4.  System  Energy  Resouroesi  Inc. 

[Docket  No.  ER82-616-004J 

Take  notice  that  on  Ntavemberff.  1987,. 
System  Energy  Resources.  Ihc.  (SEHI) 
tendered'for  filing  pursuant  ttj 
Commission  letterdated  Jbly  14. 1987.  a 
compliance  report*  concertring  ref^inds  of 
interest  resulting  from  SERTs  initial' 
contribution  to  a  Neclear 
Decommiasioning  Trust  FundlfbrGrand 
Gulf  Unit  No.  1. 

Copies  of  this-Qlingwere  served  upon. 
all  parties  affected  by  this  proceeding. 

Comment  date:  December  1, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

5.  UtiliCarp  United  Inc  d/b/.aMissouii 
Public  Service 

(Docket  No.  BR88-49-006]. 

Take  notice  that  on  November^.'  1987. 
UtihCorp  Uniledlnc.  d/.b/a Missouri- 
Public  Service  (MPS)  tendered,  for  filing 
proposed  changes  in  its  FERC  Electric, 
Service  Tariffs  for  wholesale  firm  power 
service  to  supersede  and  replace  those 
rate  proviaionaof  contract  rate 
schedules- presently  in  d&fiti  and  on  filb 
with  the  Commission  whichrelate  to 
eight  wholesale  customers  located  in  the 
state  oC  Missouri  as  follows: 


Gustorners 


1  Gtyoia 
Oorado- Spring*. 

2  City  ol  G«n 

3  Oty  ol  Giman 
Oty. 

4.  City  of 

namnnvNW. 
5  City  0(  LilMral..- 


6  Cityot 

7  Olyol' 
PlMtantHK 

8  Oily  o<  Rich  Hi*. 


Ha.  1  to  FERC  Rata  ScMd. 

ulaNo  4<. 
Supp<emem    No.    14.  to   FERC    Rata 

SohwMaNo.  38. 
"mriiiwiiii  Ne  S  (o  ferc  Rata  Sohotf- 

ui*  No.  46. 
Sutiptamant'  No.    14    to    FERC    Rate 

Sctiadot*  r4e.  at. 
Supptamem   No.    14    to   FERC  Rata 

ScHedUeNo  36. 
Supptamant  Na.  5  lo  F^RC  Rals  Schatf^ 

ulaNa4r. 
Supptamant    No.    14    to    FERC    Rata 

Sotwdiila  No.  34. 
Supptamant  Na  1  to  FERC  Rale  Schad- 

ula.No.  49. 


The  proposed  changes  would 
decrease  revenues  from  jurisdictional 
sales  and' service  by  $209:452  bawd  on 
the  adjusted  twelve  month  period  ended 
September  30, 1983.  The  purpose  of  filing 
the  proposed  Municpahties-Reaale  Rate 
Schedules  is  to  voluntarily  reduce  rates 
under  section  205  of  the  Federal  Bower 
Act,  including  particularly  %  35.27  of  the 
Commission's  regulations  thereunder,  to 
reflect  the  reduction  in  the  Federal 
corporate  income  tax  rate  from  46%  to 


34%  pursuant  to  the-Tax-Befonn-Act  o£ 
lfi86.  MPS.  requests  that  waiver  of 
Seotion  35.3  cd  the  Commissibn. 
Regulations  be  granted  and  that  the 
proposed  rate  schedule  changes-be. 
made  effective  July  1. 19S7. 

Copies  of  the  filing,  were.sarved  upon' 
the  eight  Municipalities-Resale, 
customers  whose  rates  and  charges 
would  be  affected  thereby,  and'upon  the 
Public  Service  Gamnrisaion-afMisaaurh. 

Comment  date:  Deceber  1, 1987.  in 
accordanoe-withStandard'PSnigrBphB' 
at  the  end  oftKis'notiGei 

Standard  Pai)ssafih> 

E.  Any  person-dssiiingitobe  heanLop 
to  protest  said  filing-should  file.a  motion, 
to  intervene  or  protest  with  the  Federal. 
Energy  Regulatory.  Commission;  825 
North  Capitol  Street.  NE.,, Washington,. 
DC  20426.  in  accordance  with  Rules.  211. 
and  214-ofthe-Gommission's  Rules  of 
Practice  EuniBnniBdura'(18'G1^3B8jZIV 
and  38S.2t4)j  Ail  sudtmotions or 
protests  shouldbefiledion'OC  before  the- 
commentdate.  PdotestS.wiirbe 
constdersd  by  the-Cennnission'iir 
determining  the  appropriate'sction  to  be' 
taken,  butwillnot  serve  tcmak^- 
protestents-  parties,  to  die  proceeding.' 
Any  persoir  w4siiing  to  become'a'party' 
must  file  a  motion^^  to  intervene:  Copies 
of  this  filing  are  on  filfe  with  the 
Comrnissionandare  available  for  public 
inspection. 
Lois  D.  Casiiell, 
Acting  Secretary. 

(FR  Doc.  87-26935  Filed  .11-20-87;  8»45  am) 
BiujNG.ooca  tfn>*um. 


[Docket  No.  ElJB7-»] 

Electric  Conaumarai  Protection.  Actr 
Section  8<d);.AvailabUity  of  Draft  Staff 
Report  andiRequeat  for  Commanta 

November  18, 1987. 

In  accordance  with  sectioni8(d)  of  the 
Electric  Consumers  Protection.  Act  of 
1986,  the  Office  of  Uydropower 
Licensing.  Federal  Energy.  Regulatory 
Commission  (Commisaian],.has 
prepared  a  draft  staS.report  entitled' 
"PURPA  Benefits  at  New.  Dams  and 
Divarsions."  The  study  evaluates  the 
environmental  and  economic,  effects  of 
applying  the  benefits  of  section  210  of 
the  I^iblic  Utility  Regulatory.  Policies  Act 
to  hydroelectric  projects-at. new  dams 
and  diversions.  Tlie  final  study  report 
will  be  part  of.  the  reoord^om  which  the' 
Commission  will  make  its 
reconunendation.to  Congress  on  the 
continuation  of  PURPA  benefits  to. 
projects  at  new  and  diversions. 


Agencies,  organizations,  and 
individuals  are  invited  to  file  comments 
on  the  draft  study  report.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
for  substance  should  be  supported  by 
appropriate  documentation. 

Copies  of  the  draft  staff  report  are 
available  from  the  Commission's  Public 
Reference  and  Files  Maintenance 
Branch,  Room  1000,  825  N.  Capitol  Street 
NE.,  Washington,  DC  20426. 

Comments  should  be  filed  within  45 
days  from  the  date  of  this  notice,  and 
should  be  addressed  to  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  N.  Capitol  Street  NE..  Washington. 
DC  20426.  Please  affix  Docket  No.  EL87- 
9  to  all  comments. 

For  further  information,  please  contact 
Alan  Mitchnick  at  202-376-9061,  or  Patricia 
Aspland  at  202-376-9623. 
Lois  D.  Cashell. 
Acting  Secretary. 

[FR  Doc.  87-26934  Filed  11-20-87:  8:45  am] 
BILUNQ  CODE  trU-OI-M 


Grants:  Advanced  Coal  Research 
Support  Program,  Solicitation; 
Restriction  of  Eligibility 

agency:  Department  of  Energy. 
Pittsburgh  Energy  Technology  Center. 
ACTION:  Notice  of  restriction  of 
eligibility  for  the  program  solicitation  for 
support  of  Advanced  Coal  Research  at 
U.S.  Colleges  and  Universities. 

summary:  The  DOE  announces  that 
pursuant  to  10  CFR  600.7(b)  it  intends  to 
conduct  a  Competitive  F*rogram 
Solicitation  to  award,  on  a  restricted 
eligibility  basis,  grants  to  U.S.  colleges, 
universities  and  university-affiliated 
research  institution  in  support  of 
advanced  coal  research.  "The  grants  will 
be  awarded  to  a  limited  number  of 
proposals  selected  on  the  basis  of 
scientific  merit,  subject  to  the 
availabiUty  of  funds. 

Text 

Since  the  inception  of  the  University 
Coal  Research  Ptogram  in  FY-80  (by 
Congressional  direction)  it  has  been 
DOE's  intent  to  maintain  and  upgrade 
educational,  training  and  research 
capabilities  of  our  universities  and 
colleges  in  the  fields  of  science  and 
technology  related  to  coal.  The 
involvement  of  professors  and  students 
to  generate  fresh  research  ideas  and 
ensure  a  future  supply  of  coal  scientists 
and  engineers  is  a  key  purpose  of  this 
program.  To  assure  continued 
achievement  of  these  goals,  U.S. 
colleges,  universities,  and  university- 


affiliated  research  institutions  may 
submit  applications  in  response  to  this 
annual  solicitation,  provided  the 
following  criteria  are  met:  (1)  the 
Principal  Investigator  listed  on  the 
application  is  a  teaching  professor  at  the 
submitting  university,  (2)  at  least  one 
student  registered  at  that  university  is  to 
receive  compensation  for  work 
performed  in  the  conduct  of  research 
proposed  in  the  application,  and  (3) 
proposals  bom  the  university-affiliated 
research  institutions  are  submitted 
through  the  college  or  university  with 
which  they  are  affiliated.  As  long  as 
these  conditions  are  met,  other 
participants,  Co-Principal  Investigators 
or  research  staff  who  do  not  hold 
teaching  or  student  positions  may  be 
included  as  part  of  the  research  team. 
All  applications  must  relate  to  coal 
research  in  one  of  the  following  seven 
technical  categories: 

(1)  Coal  science.  Structure, 
characteristics,  and  reactivity  of  coal 
and  coal-derived  materials;  nature  of  the 
oxygen-,  nitrogen-,  and  sulfur-bonding  in 
coal;  geochemical  and  geophysical 
properties  of  coal;  weathering  of  coal 
during  preparation,  transport,  and 
storage;  analytical  techniques  and 
instruments  applicable  to  coal,  coal 
mineral  matter,  and  coal  derived 
material. 

(2)  Coal  surface  science:  Surface 
properties  of  coal  and  mineral  matter 
pertinent  to  cleaning,  conversion,  and 
utilization;  surface  enhanced 
beneficiation;  dewatering  and  pelletizing 
of  fine  coals:  stabilization  of  coal-oil/ 
coal-water  slurries. 

(3)  Reaction  chemistry:  Fundamental 
research  directed  toward  an 
understanding  of  organic  and  inorganic 
chemistry  of  coal  with  respect  to 
catalyzed  and  imcatalyzed  conversion 
and  utilization;  chemical  coal  cleaning; 
biochemical  coal  gasification, 
liquefaction,  and  desulfurization;  novel 
reactions  for  deploymerizing  coal; 
chemical  reactions  in  supercritical 
fluids;  fuel  cell  chemistry. 

(4)  Advanced  process  concepts: 
Improved  coal  conversion  and 
utilization  process  concepts  through 
novel  chemistry  and/or  reactor  systems. 

(5)  Engineering  fundamentals  and 
thermodynamics:  The  effect  of 
temperature  and/or  pressure  on 
transport  phenomena  with  or  without 
chemcial  reactions;  measurement  and 
correlation  of  thermodynamic  and 
transport  properties  pertinent  to  coal 
conversion  and  utilization;  supercritical 
phase  behavior. 

(6)  Environmental  science:  Chemistry 
of  formation  and/or  elimination  of 
pollutants  arising  from  coal  conversion 
and  utiHzation  reactions;  formation. 


transport,  and  collection/removal  of 
particulates  from  aerosols. 

(7)  High  temperature  phenomena: 
Physical  and  chemical  phenomena  at 
high  temperatures  associated  with 
combustion  and  gasification  of  coal  and 
with  electromagnetic  generation  of 
power;  vaporization  of  alkalis  and  ash 
fusion  in  coal  conversion  and  utilization 
processes;  high  temperature  sulfur  and 
particulate  removal;  membrane 
separations. 

Awards 

DOE  anticipates  awarding  grants  for 
each  project  subject  to  the  availability 
of  funds.  Approximately  $4.1  million  is 
expected  to  be  available  for  the  program 
solicitation,  which  includes  $500 
thousand  for  Historically  Black  Colleges 
and  Universities,  and  which  should 
provide  support  for  approximately  22 
proposals. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Division,  P.O.  Box  10940, 
MS  900-33.  Pittsburgh.  PA  15236.  Attn: 
Dona  G.  Sheehan. 
Siui  W.  Cliun. 
Director. 

(FR  Doc.  87-26896  Filed  11-20-87:  8:45  am] 
BtLUNO  CODE  MStHll-M 


[Docket  Na  CI64-423-000.  et  sL] 

Tenneco  Oil  Co.  et  al.;  Applications  for 
Certificatea,  At)andonmenta  of  Service 
and  Petitiona  To  Amend  Certificatea  > 

November  17, 1987. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
December  2, 1987.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  F*ractice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 
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appropriate  action  to  ba  taken  but  wHl' 
not  serve  to  make  the  protfestants 
parties  to^the-procaeding.  ^dry  person 
wishing  to  become  ff  party  iir  any 
proceed ing'Hereih' nrasf  file  a' petition- tO: 


intervene  in  accordance  witfrtbe 
Connnission's.  xxiks. 

Under  the.pEOcedure  herein  provid'edi 
for,  unlesa  alhecwiae  advised,,  it  will  be. 


unnecessary  flarAy]]iicant)i  to  appear  or 
to  be  representisd'at'the  Hearings. 
Lois  D.  Casheli; 

Acting  Seoretary/ 


Dodwl  No:  and'date  fltod' 


CI64-423-000.    D.    Nov.    4. 
1987. 

CI88-97-000.  (CI76-739).  B. 

Nov.  3, 1987. 
CI74M81-003.    D.    Nov.    9, 

igar. 

G-aft17-Qe2;.    D.     NOK     9^ 
1987. 

G-13222-0ai,    D.    Nov.    9, 
1987. 

CI88-93-000.    F.     Nov.     4. 

19B7' 
CI88-86-(nej     F,     Now.     S. 

1987; 

0-18236^)01,.   a    Nov.    5. 
1987: 


Applicant^ 


Tiannaca.  Oil.  Company.   P.O.   aox;  2Sr11; 
Houston.  Texas  77001  w 

Ct)evron  U.S.A.  Inc..  P.O.  BOx  7309,  San 
Prancisao,'  CMf.  94120-7309. 


..do. 


..do. 


PennzoH  Company,  P.O.  Box  2967..  hioua- 

ttn.  r«xaa  77252-2967. 
Tana   R«aQuroes.   Inc..  P.O.   Box   2329, 

TVilsa.  QMahoma  74101. 

Cities  Sarvica  Oil  &  Gas  Corp.,  P.O.  Box 
300.  Tulsa.  Okla.  74102. 


Purchaser  and  location 


Transwaatarrr  Pipeline  Company;  Mocbic- 
Lawemft  Field,,  Beaver  and  QMs  OKin» 
tis^.QMahoma. 

ANR  Pipolin*.  Coniffany,  Cheyenrra  Vallai^ 
Reki  Maior  County,  Oklahoma. 

Transcontinental  Gas  Pipe  Line  Corp., 
West  Cameron  4T  Field,  Offstiore  Louisi- 
ana. 

Tennessee  Gtn-  Pipeline  Company;  tt  Div(> 
sion:  of'  T^nneeo'  Inc.,  Bumwoed  Fiaid,' 
Ptaqu«miaa«.Pflriah,  Louisiana. 

SauttMmiNaAiml'Gas  Company..Bayou  Vilr 
laia  Fwklj  Jafforaon  &  Charles:  Paristtas, 
Louisiarab 

United'  Ga&  Pipe  Line  Company,  East 
McFaddin  Field,. Victoria  County,  Texas. 

Mountain  Fuel  Resources,  Inc.,  West  Pine 
Qinyon  40-31,  S:E.  S.E.  3aB.  31t-Ta3l*- 
m03W,  Siweetwater  County,  Wyoming. 

Transwestem-  Pipeline  Company,  NW/4 
NE/*  Sfec.  19^21  N-25W,  Ellis  County. 
OMMwns. 


Price 


emam 


m 
n 

(•) 


Baaai 


Footrwtes: 

■  Tannaaaaold.  certain  acreage  taForanOil  Company  and  Mesa  Operating,  Limited  Partnership,  effective  12-1-86. 

■  Tenneco  soM  certain  acreage  to  Star  Production,  Inc.,  effective  12-1-86. 

*  Acreage  has  t>een  assigned  to  Tenneco  Oil  Company,  effective  1-1-86. 

«  Acraaee.has.l>een.assigned.to  S.  Parish  Oil  Company,  effective  8-24-87. 

*  Acreage  has  been  assigned  to  Canlan  Oil  Company,  eMBClive.4-T-87: 

*  By  Assigmnantd^ad  6-1-87,  effective  6-1-67.  Pennzoitafiquirad  certain  acreage  from  BHP  Petroleum  (Amoicasj  Inc.  and  BHPPetroleum- 
Company. 

^  Effective  a-1-87.  Terra  Resources,. Inc  acquired  certain  acreage  from  Urnon  Pacific  Resources  Company. 

•"By  ACssignment'ofOaand-Gas  Leases  and  BiH  of  Sale  executed  5-27">-87;  effective  4^1-87*,  Cities  Service  sgW  aH'of'its  weil*  and  assigned' 
its  intBraatiirttwoi  and:ga»~ieaBes-90%  to  Westlake  Producing  Company  Profit  Sharing- Ptan.  and  50%  to  Orion  Natural  Resources  Corporation. 

King  Godfc  A— INtlal  Service;  B— Abandonment;  C— Amendment  to  add  acreage;  O— ^nfwndment  to- delete  acreage;  E— Total 'Succession: 
F — Partial  Succession. 


:  0:45  ami! 


(l-'R  Doa..87-2aB36^1ed  llr^Or^; 
MUJNO  cooc  enr-«Mt 

(Docket  Ita.  QW  ftt.OOOl, 


LaJ«t  Encqn^  Co;  AppUcatioft  for 
Commhiinn  C«rHflc«tion.ol  Qualifying, 
Status  of  Cogenefation.FacUity 
November  13, 1987 


On  October  30, 1987.  Lafet  Energy 
Company  (Applicant):  of  3130  AhtiUfey 
Road.  P.O.  Box  3599;  Abilene;  Texas- 
79604' submitted  fbrfiling  an  application 
for  certification' of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant' 
to  S  29Z.207  of  the  Commission's 
regulations.  No  determination- has  been 
made  thatthe  submittal  constitutes- a 
complete  filing: 

The  topping-cycle  cogeneratlon 
facility-will  be  locate  in  San  Diego 
County.  California.  The  facility  will 
consistof  twa(2)  diesel  engine 
generator  sets,  and  an  evaporator: 


Thermal  energy  recovered' &om  the 
facility,  will  be  used  to  produce  potable 
distilled  water  for  commercial 
distribution  and  sale,  and.for  sale  to 
Solar  Partners- in  the  formiof  heatBd< 
distilled  water  vapor.  The  net  electno 
power  production  capacity  of.  the  facility 
will  be  1.9  MW.  The  primary  enei^y 
source  will  be  number  Z  diesel  fuel-oili 
Installation  of  the  facility  wdl  beginiin 
May.  1987. 

Any  person  desiring^  tobe  heard  or 
objecting-to  the  granting  of  queli^hg 
status  should  fliea  petition  to  intervene 
or  protest  with  the  Federal' Ehergy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rnlb8  2tT  and' 
214  of  the  Commission's  Rulto  of 
Practice  and' Procedure.  AU'such 
petitions  or  protests  must  be  fil^d  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 


appropriate  actionito  be  taken  but  will: 
not  serve  to  make  protestantSi parties,  to 
the  proceeding.  Any  personiwisiung  to 
become  a.part}(^'muBt.fil&a- petition  to 
intervene.  Cdpies<afthi8'fiUng  aw.on.fils. 
with  the  Conunission  andareiavailable 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

[FR  Doc.  87-26937  Filed  11-20-87;  8:45  am| 
BiujiM  CODE  (nr-oi-M 


000] 

Permian  OperMtagiUinilMl. 
Partnership.  et-ainJoinlrAppllcatiflnaL 
for  Permanent AhaiKlaninen»  and 
Blanket  Umitad^Tena.Ceitifieate  With 
Preyanted  Abandonment 

November  IT,  WBT. 

Take  notice  that  on  October  23. 1987; 
as  supplemented  on  November  2, 9  and: 
16,  Permian  Operating  Limited 


Partnership  (Permian)  P.O.  Box  1183, 
Houston.  TX  77251-1183.  filed  an 
application  in  Docket  No.  CI88-^6-000 
requesting  permanent  abandonment  of 
sales  of  gas  from  the  Todd  Ranch 
Processing  Plant  located  in  Crockett 
County.  Texas,  to  El  Paso  Natural  Gas 
Company  (El  Paso).  In  addition,  Permian 
states  that  it  is  also  filing  jointly  with  its 
producer-suppliers  (Conoco,  Inc.,  Petro- 
Tex  Operating  Company,  Southland 
Royalty  Company,  T.E.  Miller,  Doris 
Adams.  Bill  J.  Graham  Oil  &  Gas.  and 
Savage  Oil  Company)  requesting 
permanent  abandonment  for  such 
producer-suppliers  who  sell  these 
volumes  to  Permian  at  the  Todd  Ranch 
Processing  I^ant  under  percentage-of- 
proceeds  contracts.  The  application  in 
Docket  No.  CI88-54-O00  requests  that 
Permian  receive  a  blanket  three-year 
limited-term  certificate  with  pregranted 
abandonment  for  sales  of  the  released 
gas  to  other  purchasers  in  interstate 
commerce. 

Permian  states  expedited  relief  is 
sought  for  the  reason  that  takes  of  gas 
under  the  terms  of  the  gas  purchase 
contract  dated  March  30. 1961,  have 
been  substantially  reduced  without 
payment.  The  contract  was  terminated 
by  the  parties  by  letter  agreement  dated 
September  8, 1987,  effective  September 
1, 1987.  Deliverability  is  approximately 
390  Mcf  per  day.  The  gas  is  NGPA 
section  104  flowing  (4.2%),  104 
Replacement  (52.5%),  104  Replacement 
(small  producer)  (25.4%)  and  108 
Stripper  (17.9%)  gas  and  sales  have  been 
made  under  Permian's  certificate  issued 
in  Docket  No.  CI87-81(M)00  and  FERC 
Gas  Rate  Schedule  No.  1.  Permian 
requests  that  the  applications  be 
considered  on  an  expedited  basis  under 
procedures  established  by  Order  No. 
436.  Docket  No.  RM85-1-000.  at  18  CFR 
2.77.'  Permian  requests  waiver  of  Part 
154  of  the  Commission's  Regulations 
requiring  the  establishment  of  rate 
schedules,  including  S  154.94(h)  and  (k), 
for  the  blanket  sales  authority  requested 
herein. 

Since  Permian  has  requested  that  the 
applications  be  considered  on  an 
expedited  basis,  all  as  more  fully 
described  in  the  applications  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection,  any  person  desiring  to 
be  heard  or  to  make  any  protest  with 


'  The  United  States  Court  of  Appeals  for  tiie 
District  of  Columbia  vacated  the  Commission's 
Order  No.  436  on  June  23. 1987.  In  vacating  Order 
No.  436.  the  Court  rejected  challenges  to  the 
Commission's  statement  of  policy  in  {  2.77  of  its 
Regulations.  Section  2.77  states  that  the  Commission 
will  consider  on  an  expedited  basis  applications  for 
certificate  and  abandonment  authority  where  the 
producers  assert  they  are  subject  to  substantially 
reduced  talies  without  payment. 


reference  to  said  applications  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intenrene-or-a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
365.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  die  hearing. 
Lois  D.  Casfaell. 
Acting  Secretary. 

[FR  Doc.  87-26938  Filed  11-20-87;  8:45  am) 
BILUNG  COOE  6717-01-H 


FEDERAL  HOME  LOAN  BANK  BOARD 

Argo  Federal  Savings  and  lu>an 
Association,  Summit,  IL;  Appointment 
of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners*  Loan 
Act  of  1933  as  amended  12  U.S.C. 
1464(d)(6)(A),  the  Federal  Home  Loan 
Bank  Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Argo 
Federal  Savings  and  Loan  Association, 
Summit,  Illinois,  on  November  17. 1987. 

Dated:  November  17, 1987. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 
Assistant  Secretary. 
[FR  Doc.  87-26904  Filed  11-20-87;  8:45  am) 

BILUNG  COOE  (720-01-11 


FEDERAL  lAARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement{8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 


20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  212-010382-013. 
Title:  Argentina/U.S.  Gulf  Ports 
Agreeement. 
Parties: 
Empress  Lineas  Maritimas  Argentines 

S.A. 
A.  Bottacchi  S.A.  de  Navegacion 

C.F.I.I. 
American  Transport  Lines,  Inc. 
Companhia  de  Navegacao  Lloyd 

Brasileiro 
Companhia  Maritime  Nacional 
Reefer  Express  Lines  Pty.  Ltd. 
Transportacion  Maritime  Mexicana 

S.A. 
Synopsis:  The  proposed  amendment 
would  provide  for  a  new  pool  period 
beginning  October  1. 1987,  and  ending 
December  31, 1988.  It  would  establish 
minimum  sailing  and  port  call 
requirements  for  the  pool  period,  and 
would  extend  provisions  governing  the 
accounting  of  U.S.  Gulf  cargoes  under 
alternate  coast  service  and  certain  cargo 
acooimting  provisions  until  December 
31. 1988. 
Agreement  No.,:  212-010386-012. 
Title:  Argentina/U.S.  Atlantic  Coast 
Agreement. 
Parties: 
Empresa  Lineas  Maritimas  Argentinag 

S.A. 
A.  Bottacchi  S.A.  de  Navegacion 

C.F.I.I. 
American  Transport  Lines,  Inc. 
Companhia  de  Navegacao  Lloyd 

Brasileiro 
Reefer  Express  Lines  Pty.  Ltd. 
Van  Nievelt,  Gourdriaan  &  Co. 
Synopsis:  The  proposed  amendment 
would  provide  for  a  new  pool  period 
beginning  October  1, 1987,  and  ending 
December  31, 1988.  They  would 
establish  minimum  sailing  and  port  call 
requirements  for  the  pool  periods,  and 
would  extend  provisions  governing  the 
accounting  of  U.S.  Gulf  cargoes  under 
alternate  coast  service  and  certain  cargo 
accounting  provisions  until  December 
31, 1988. 
Agreement  Nos.: 
^)  212-010388-009 
(2)  212-010389-009 
Titles: 

(1)  U.S.  Atlantic  Coast/Argentina 
Agreement 

(2)  U.S.  Gulf  Ports/ Argentina 
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Agreement 

Parties  (1)  &  (2): 

Empresa  Lineas  Maritimas  Argentinas 
S.A. 

A.  Bottacchi  S.A.  de  Navegacion 
CF.I.I. 

American  Transport  Lines,  Ind 

Synopsis:  The  proposed  amendment 
would  provide  for  a  new  pool  period 
beginning  October  1, 1987,  and  ending 
December  31, 1988.  They  would  establish 
minimum  sailing  and  port  call 
requirements  for  the  pool  periods,  and 
would  extend  provisions  governing  the 
accounting  of  U.S.  Gulf  cargoes  under 
alternate  coast  service  and  certain  cargo 
accounting  provisions  until  December 
31. 1988.  I 

Agreement  No.:  202-010689-029. 

Title:  Transpacific  Westbound  Rate 
Agreement. 

Parties: 

American  President  Lines,  Ltd. 

Hanjin  Container  Lines.  Ltd. 

Hyundai  Merchant  Marine  Co..  Ltd. 

Japan  Line.  Ltd. 

Kawasaki  Kisen  Kaisha.  Ltd. 

A.P.  MoUer-Maersk  Line 

Mitsui  O.S.K.  Lines,  Ltd. 

Neptime  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha,  Ltd. 

Sea-Land  Service.  Inc. 

Showa  Line,  Ltd. 

Yamashita-Shinnihon  Steamship  Co.. 
Ltd. 

Orient  Overseas  Container  Line,  Inc. 

Synopsis:  The  proposed  amendment 
would  preclude  a  member  line  from 
using  a  maximum  charge  per  container 
or  per  shipment  in  order  to  establish  an 
otherwise  prohibited  per  container  rate. 
The  parties  have  requested  a  shortened 
review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 
loMph  C  Polking. 
Secretary. 

Dated:  November  18, 1967. 
(FR  Doc  87-26S28  Filed  11-2&47:  8:45  am) 

I  COM  fTSO-OI-M 


FEDERAL  RESERVE  SYSTEM  ' 

Bank  of  N«w  England  Coq>^  Boston, 
MA;  Application  To  Offer  investment 
Advice  and  Securities  Brolierage 
Services  on  a  Combined  Basis  to 
Institutional  and  Retail  Customers 

Bank  of  New  England  Corporation, 
Boston.  Massachusetts  ("Applicant"  or 
"BNEC"),  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
("BHC  Act")  and  S  22S.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 


225.23(a)(3)),  to  expand  the  authority  of 
its  subsidiary.  New  England  Discount 
Brokerage,  Inc.,  Boston,  Massachusetts 
("Company"),  to  offer  non-fee 
investment  advice  and  securities 
brokerage  services  on  a  combined  basis 
to  both  institutional  and  retail 
customers.  Company  also  would  provide 
discretionary  investment  management 
services  for  institutional  customers  only. 
(Such  discretionary  investment 
management  services  would  not  be 
provided  for  retail  customers.)  Company 
proposes  to  conduct  the  proposed 
activities  from  offices  in  Boston, 
Massachusetts  and  Hartford. 
Connecticut  for  affiliates  and  customers 
on  a  nationwide  basis. 

The  Board  previously  has  determined 
that  the  combined  offering  of  investment 
advice  with  securities  brokerage 
services  to  institutional  customers  from 
the  same  bank  holding  company 
subsidiary  is  a  permissible  nonbanking 
activity  and  does  not  violate  the  Glass- 
Steagall  Act.  National  Westminster 
Bank  PLC,  72  Federal  Reserve  Bulletin 
584  (1986)  ("NatWest"];  Manufacturers 
Hanover  Corporation,  73  Federal 

Reserve  Bulletin *  (Order  dated 

October  1, 1987)  {"Manufacturers 
Hanovef).  That  position  has  been 
upheld  by  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  in  its 
affirmance  of  the  Board's  NatWest 
Order.  Securities  Industry  Ass'n  v. 
Board  of  Governors,  821  F.  2d  810  (D.C. 
Cir.  1987),  petition  for  cert  filed,  56 
U.S.L.W  3303  (U.S.  Oct.  5, 1987)  (No.  87- 
562).  The  provision  of  discretionary 
investment  management  services  for 
institutional  customers  is  an  activity 
previously  approved  by  the  Board  in  /.P. 
Morgan  and  Company,  Inc.,  73  Federal 
Reserve  Bulletin  810  (1987)  ["/.P. 
Morgan"). 

Applicant's  proposed  activities  differ 
from  those  previously  approved  by  the 
Board  in  the  Manufacturers  Hanover 
and  /.P.  Morgan  proposals  in  that  the 
combination  of  investment  advice  and 
securities  brokerage  services  will  be 
offered  to  both  retail  and  institutional 
customers,  rather  than  limited  to 
institutional  customers  with  a  minimum 
net  worth  of  $1  million. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may  engage  in  any  activity  which  the 
Board  has  determined  to  be  "so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper  ' 
incident  thereto."  A  particular  activity 
may  be  found  to  meet  the  "closely 
related  to  banking"  test  if  it  is 
demonstrated  that  banks  have  generally 


'  (Editotial  Note:  This  page  citation  it  not  yet 
available] 


provided  the  proposed  activity;  that 
banks  generally  provide  services  that 
are  operationally  or  functionally  so 
similar  to  the  proposed  activity  so  as  to 
equip  them  particularly  well  to  provide 
the  proposed  activity;  or  that  banks 
generally  provide  services  that  are  so 
integrally  related  to  the  proposed 
activity  as  to  require  their  provision  in  a 
specialized  form.  National  Courier  Ass'n 
V.  Board  of  Governors,  516  F.2d  1229. 
1237  (D.C  Cir.  1975).  In  addition,  the 
Board  may  consider  any  other  basis  that 
may  demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806  (1984). 

BNEC  believes  that  its  proposed 
securities  activities  are  closely  related 
to  banking  essentially  for  the  reasons 
previously  espoused  by  the  Board 
concerning  the  provision  of  similar 
activities  to  institutional  customers  in 
the  Board's  NatWest,  Manufacturers 
Hanover,  and  J.P.  Morgan  Orders.  BNEC 
believes  that  the  combined  offering  of 
brokerage  and  investment  advisory 
services  for  retail  customers  does  not 
alter  the  operational  characteristics  of 
the  combined  services  so  that  they  lose 
their  close  functional  connection  to 
banking  activities.  Moreover,  BNEC 
notes  that  the  OCC  has  authorized 
operations  subsidiaries  of  national 
banks  to  offer  investment  advisory 
services  to  retail  securities  brokerage 
customers.  OCC  Interpretive  Letter  No. 
386  (June  19. 1987).  reprinted  in  [Current] 
Fed.  Banking  L.  Rep.  (CCH)  f  85,610,  at 
77,932. 

In  determining  whether  an  activity 
meets  the  second,  or  proper  incident  to 
banking  test  of  section  4(c)(8),  the  Board 
must  consider  whether  the  performance 
of  the  activity  by  an  affiliate  of  a 
holding  company  "can  reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices." 

Applicant  contends  that  Company's 
conduct  of  the  proposed  activities  will 
not  result  in  any  significant  adverse 
effects,  primarily  for  the  reasons  set 
forth  by  the  Board  in  its  NatWest  Order, 
where  the  Board  declined  to  Hnd 
significant  adverse  effects  in  the 
conduct  of  similar  activities.  Applicant 
claims  that  the  fact  that  the  services  in 
NatWest  were  provided  only  to 
institutional  customers  was  not  a 
material  factor  in  the  Board's  analysis 
as  reflected  in  its  Order.  Thus,  according 


to  BNEC.  there  is  no  reason  to  believe 
that  the  inclusion  of  retail  customers 
would  alter  the  analysis  found  in 
NatWest.  In  Applicant's  view,  the  type 
of  customer  to  which  the  service  is 
provided  does  not  change  the  underlying 
permissibility  of  the  activity. 

BNEC  also  contends  that  these  same 
arguments  support  the  conclusion  that 
the  provision  of  full  service  brokerage 
services  to  retail  customers  in  a 
nonbanking  affiliate  will  not  adversely 
affect  any  of  its  banking  affiliates. 

Furthermore,  BNEC  believes  that, 
although  institutional  and  high  net  worth 
individuals  generally  may  be  expected 
to  have  a  sophisticated  understanding  of 
financial  matters  and  alternative 
sources  of  advisory  and  brokerage 
services,  this  factor  does  not  constitute 
evidence  that  the  provision  of  full- 
service  brokerage  services  to  retail 
customers  will  result  in  the  subtle 
hazards  implicated  by  the  Glass- 
Steagall  Act.  In  that  regard.  Applicant 
argues  that  the  fact  that  Company  will 
not  exercise  investment  discretion  with 
respect  to  any  retail  accounts  renders 
unlikely  the  potential  for  subtle  hazards 
or  adverse  effects,  such  as  churning. 

Applicant  also  contends  that  the 
securities  powers  moratorium  contained 
in  the  Competitive  Equality  Banking  Act 
of  1987  (Pub.  L.  100-86, 101  Stat.  552 
(1987)]  does  not  apply  to  its  purely 
agency  activities. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  December  22, 
1987.  Any  request  for  a  hearing  must,  as 
required  by  §  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  in  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Boston, 
fames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-26893  Filed  11-20-87;  8:45  am] 

MIXING  COOE  S210-M-M 


First  Wobum  Bancorp,  Inc.,  et  al.; 
Formations  of.  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 


S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  18. 1987. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President]  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  First  Woburn  Bancorp,  Inc., 
Wobum,  Massachusetts;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Wobum 
Five  Cents  Savings  Bank,  Wobum, 
Massachusetts,  which  engages  in 
Massachusetts  Savings  Bank  Life 
Insurance  Activities.  Comments  on  this 
application  must  be  received  by 
December  9, 1987. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  ].  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  American  Bancorporation, 
Wheeling,  West  Virginia;  to  acquire  100 
percent  of  the  voting  shares  of  Wheeling 
National  Bank.  Wheeling,  West  Virginia. 

2.  First  National  Cincinnati 
Corporation,  Cincinnati,  Ohio;  to  acquire 
100  percent  of  the  voting  shares  of 
Aurora  First  National  Bancorp,  Aurora, 
Indiana,  and  thereby  indirectly  acquire 
The  First  National  Bank  of  Aurora, 
Aurora,  Indiana.  Comments  on  this 
application  must  be  received  by 
December  9, 1987. 

3.  NBM  Bancorp,  Inc.,  Montpelier, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  National  Bank  of 
Montpelier,  Montpelier,  Ohio. 

4.  TrustCorp,  Inc.,  Toledo,  Ohio;  to 
acquire  100  percent  of  the  voting  shares 
of  Citizens  Bank,  Indianapolis,  Indiana. 
Comments  on  this  application  must  be 
received  by  December  11, 1987. 


C.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  ComSouth  Bankshares,  Inc., 
Columbia,  South  Carolina;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Commercial  Bank  of  the  South.  N.A., 
Columbia,  South  Carolina,  a  de  novo 
bank.  Comments  on  this  application 
must  be  received  by  December  11. 1987. 

2.  Horizon  Bancorp.  Inc.,  Beckley. 
West  Virginia;  to  acquire  100  percent  of 
the  voting  shares  of  Crossroads  National 
Bank.  Bradley,  West  Virginia. 
Comments  on  this  application  must  be 
received  by  December  11, 1987. 

3.  Metropolitan  Bancshares.  Inc., 
Washington,  DC;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Metropolitan  Bank,  National 
Association,  the  successor  by  merger  to 
American  Indian  National  Bank, 
Washington,  DC. 

4.  NCNB  Corporation,  Charlotte, 
North  Carolina;  to  acquire  up  to  55 
percent  of  the  voting  shares  of  Charter 
Bancshares,  Inc.,  Houston,  Texas,  and 
thereby  indirectly  acquire  Charter 
National  Bank-Colonial,  Houston, 
Texas;  Charter  National  Bank-Houston. 
Houston,  Texas;  Charter  National  Bank- 
Southwest,  Houston,  Texas;  Charter 
National  Bank-Willowbrook,  Houston, 
Texas. 

D.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  First  American  Corporation. 
Nashville,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Roane  County  Bancorp,  Inc.,  Rockwood. 
Tennessee,  and  thereby  indirectly 
acquire  First  National  Bank  and  Trust, 
Rockwood,  Tennessee. 

2.  Southeast  Banking  Corporation, 
■Miami,  Florida;  to  acquire  100  percent  of 
the  voting  shares  of  First  City  Bancorp, 
Inc.,  Gainesville,  Florida,  and  thereby 
indirectly  acquire  First  City  Bank  of 
Gainesville,  Gainesville,  Florida. 

3.  Southern  Bank  Holding  Company. 
Inc.,  Longwood,  Florida;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Southern 
Bank  of  Central  Florida,  Longwood, 
Florida,  a  de  novo  bank.  Comments  on 
this  application  must  be  received  by 
December  11, 1987. 

E.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President]  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Longview  Capital  Corporation. 
Newman,  Illinois;  to  acquire  100  percent 
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of  the  voting  shares  of  Chrisman 
Bancshares.  Inc.,  Chrisman.  Illinois,  and 
thereby  indirectly  acquire  State  Bank  of 
Chrisman,  Chrisman,  Illinois.  Comments 
on  this  application  must  be  received  by 
December  11, 1987. 

2.  Landmark  Bancshares  Corporation, 
St.  Louis,  Missouri,  and  Landmark  | 
Acquisition  Corporation,  St.  Louis, 
Missouri;  to  acquire  100  percent  of  the 
voting  shares  of  Taney  County 
Bancorporation,  Kansas  City,  Missouri, 
and  thereby  indirectly  acquire  Security 
Bank  and  Trust  Company,  Branson, 
Missouri.  Comments  on  this  application 
must  be  received  by  December  9, 1987. 

F.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Wes-Tenn  Bancorp,  Inc.,  Covington, 
Tennessee;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Tipton  County  Bank, 
Covington,  Tennessee. 

G.  Federal  Reserve  Bank  of 
Minneapolis  (]ames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Miimeapolis,  Minnesota  55480: 

1.  UP  Financial,  Inc.,  Ashland, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  National  Bank  in 
Ontonagon,  Ontonagon,  Michigan. 

H.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City,   , 
Missouri  64198: 

1.  Charter  Bancorporation, 
Englewood,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Charter 
Bank  and  Trust,  Englewood,  Colorado. 
Comments  on  this  application  must  be 
made  by  December  11, 1987. 

I.  Federal  Reserve  Bank  of  San  { 
Frandsco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  Sanj 
Francisco,  California  94105: 

1.  Citizens  Holdings,  Newport  Beach, 
California;  Ormside  Proprietary  Limited, 
Melbourne,  Australia;  Overseas  Finance 
Holdings  Proprietary  Limited, 
Melbourne,  Australia;  Aylworth 
Proprietary  Limited,  Melbourne, 
Australia;  Costa  Mesa  Limited,  London, 
England;  Costa  Mesa  Holding  N.V., 
Curacao,  Netherlands  Antilles;  and 
Citizens  Financial  Holdings,  B.V., 
Amsterdam,  Netherlands;  to  acquire  100 
percent  of  the  voting  shares  of  El 
Camino  Bank,  Anaheim.  California. 
Comments  on  this  application  must  be 
made  by  December  11, 1987. 

2.  FSB  Bancorp,  Show  Low.  Arizona; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Frontier  State  Bank,  Show 
Low,  Arizona.  Comments  on  this 


application  must  be  made  by  December 
11, 1987. 

3.  Security  Pacific  Corporation,  Los 
Angeles,  California;  to  acquire  100 
percent  of  the  voting  shares  of  American 
Asian  Bancorp,  San  Francisco, 
California,  and  thereby  indirectly 
acquire  American  Asian  Bank.  San 
Francisco,  California. 

4.  SVSB,  Inc.,  Klamath  Falls,  Oregon; 
to  become  a  bank  holding  company  by 
acquiring  at  least  80  percent  of  the 
voting  shares  of  South  Valley  State 
Bank.  Klamath  Falls,  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  17, 1987 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-26894  Filed  ll-20-«7;  8:45  am] 

BILUNQ  COOE  e21IM>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  876-0351] 

Teepak,  Inc.;  HIing  of  Petition  for 
Affirmation  of  GRAS  Status 

agency:  Food  and  Drug  Administration. 
action;  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  petition  (GRASP  7G0332)  has 
been  filed  on  behalf  of  Teepak.  Inc., 
proposing  to  affirm  that  1,3-butylene 
glycol  is  generally  recognized  as  safe 
(GRAS)  for  use  in  food. 
DATE  Comments  by  January  22, 1988. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 
Robert  L  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204.  202-426-9463. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5)))  and  the  regulations  for 
affirmation  of  GRAS  status  in  S  170.35 
(21  CFR  170.35).  notice  is  given  that  a 
petition  (GRASP  7G0332)  has  been  filed 
on  behalf  of  Teepak,  Inc.,  915  North 
Michigan  Ave..  Danville.  IL  61832-0597. 
proposing  to  affirm  that  1,3-butylene 
glycol  is  GRAS  for  use  in  food. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the  format 
requirements  outlined  in  §  170.35  is  filed 


by  the  agency.  There  is  no  profiling 
review  of  the  adequacy  of  data  to 
support  a  GRAS  conclusion.  Thus,  the 
filing  of  a  petition  for  GRAS  affirmation 
should  not  be  interpreted  as  a 
preliminary  indication  of  suitability  for 
GRAS  a^irmation. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
January  22, 1988,  review  the  petition 
and/or  file  comments  (two  copies, 
identified  vwith  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document)  with  the  Dockets 
Management  Branch  (address  above). 
Comments  should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  this  substance  is, 
or  is  not.  GRAS.  A  copy  of  the  petition 
and  received  comments  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  November  12, 1987. 
Fred  R.  Shank, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 
[FR  Doc.  87-26925  Filed  11-20-87;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

(No.  MC-C-30065] 

BIgbee  Transportation,  Inc.; 
Transportation  Within  Alabama, 
Mississippi,  and  Georgia;  Petition  for 
Declaratory  Order 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  filing  of  petition  for 

declaratory  order. 

SUMMARY:  Bigbee  Transportation,  Inc. 
(Bigbee),  a  motor  common  and  contract 
carrier,  seeks  institution  of  a  declaratory 
order  proceeding  to  determine  whether 
transportation  of  petroleum  and 
petroleum  products  from  pipeline 
terminals  in  Meridian,  MS,  Moundville, 
AL  and  Doraville,  GA.  to  points  in  the 
same  State  as  the  origin  terminal  is 
interstate  or  intrastate  in  nature.  The 
product  moves  by  pipeline  across  State 
lines  to  the  terminal  facilities.  From  the 


terminal  the  product  moves  by  motor 
vehicle  to  customer  locations.  Bigbee 
desires  to  perform  the  motor  carrier 
movement  under  its  interstate  authority. 
DATES:  Persons  interested  in 
participating  in  this  proceeding  should 
so  advise  the  Commission  in  writing  by 
December  8, 1987.  A  service  list  will 
then  be  prepared.  Bigbee  will  have  10 
days  from  the  service  date  of  that  list  to 
serve  each  party  on  the  list  and  the 
Commission  with  a  copy  of  its  petition 
and  any  additional  comments.  Other 
parties  will  have  35  days  from  the 
service  date  of  the  service  list  to  submit 
their  comments  to  the  Commission  and 
to  petitioner's  representative.  Petitioner 
will  have  50  days  from  the  service  date 
of  the  list  to  reply. 
ADDRESS:  Send  an  original  and,  if 
possible,  10  copies  of  comments 
referring  to  Docket  No.  MC-C-30065  to: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423 
Send  one  copy  of  comments  to 
petitioner's  representative: 
Norman  J.  Philion,  1920  N  Street  NW.. 

Washington.  DC  20036 
FOR  FURTHER  INFORMATION  CONTACT: 
Judy  Barnes  (202)  275-7962 

or 
Mark  Shaffer  (202)  275-7691 
[Assistance  for  the  hearing  impaired, 
(202)  275-1721.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  Copies  of 
the  decision  are  available  from  the 
Office  of  the  Secretary,  Room  2215, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  275-7428  (assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721  or  by 
pickup  from  Dynamic  Concepts,  Inc.,  in 
Room  2229  at  Commission 
Headquarters). 

Decided:  November  13, 1987. 

By  the  Commission,  Chairman  Cradison. 
Vice  Chairman  Lamboley,  Commissioners 
Sterrett,  Andre,  and  Simmons. 
Noreta  R.  McGee, 
Secretary. 
[PR  Doc.  87-26910  Filed  11-20-87;  8:45  am] 

BILUNG  COOE  7035-01-M 


lEx  Parte  No.  394  (Sub-No.  4)] 

Cost  Ratio  for  Recyclables;  1987 
Determination 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Modification  of  maximum 

revenue-to-variable  cost  (r/vc)  ratio  for 


recyclables  and  clarification  of  effective 
date. 

SUMMARY:  The  Commission  is  modifying 
the  1987  r/vc  ratio  previously  calculated 
in  the  August  25, 1987.  decision  in  this 
proceeding.  The  Commission  clarifies 
that  the  new  ratio  of  149.8  percent  will 
apply  to  all  nonferrous  recyclables 
movements  during  the  1987  calendar 
year. 

EFFECTIVE  DATE:  On  December  14. 1987, 
unless  comments  are  received 
challenging  the  accuracy  of  the  new 
ratio,  in  which  case  a  further  decision 
will  issue. 

ADDRESS:  An  original  and  15  copies  of 
comments  should  be  sent  to:  Case 
Control  Branch,  Office  of  the  Secretary. 
Interstate  Commerce  Commission,  12th 
&  Constitution  Avenue.  NW., 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACR 
William  T.  Bono  (202)  275-7354;  Jereal  E. 
Evans  (202)  275-7354;  Joseph  A.  Heberle 
(202)  275-7371,  JTDD  for  hearing 
impaired;  (202)  275-1721.] 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision  write  to  Office 
of  the  Secretary,  Room  2215.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  or  call  (202)  275- 
7428  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721). 

Environment  and  Energy 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

Regulatory  Flexibility 

This  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  change  any  rules  but  merely  updates 
the  ratio  calculated  under  the  existing 
rules. 

Authority:  49  U.S.C.  10321(a).  10731;  5 
U.S.C.  553.  Decided:  November  13. 1987. 

By  the  Commission,  Chairman  Cradison. 
Vice  Chairman  Lamboley,  Commissioners 
Sterrett.  Andre,  and  Simmons. 
Noreta  R.  McGee. 
Secretary. 
|FR  Doc.  87-26909  Filed  11-20-87:  8:45  am] 

BILUNG  CODE  703S-O1-M 

(Docket  No.  AB-6  (Sub-No.  293X)] 

Burlington  Northern  Railroad  Co.; 
Abandonment  Exemption;  Fall  River 
and  Custer  Counties,  SD 

AGENCY:  Interstate  Commerce 
Commission. 


action:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  prior  approval  under  49  U.S.C. 
10903.  et  seq.,  the  abandonment  by 
Burlington  Northern  Railroad  Company 
of  41.63.  miles  of  track  in  Fall  River  and 
Custer  Counties,  SD  subject  to  historic 
preservation  and  standard  labor 
protective  conditions. 

DATES:  This  exemption  is  effective  on 
December  23, 1987.  Petitions  to  stay 
must  be  filed  by  December  8, 1987,  and 
petitions  for  reconsideration  must  be 
filed  by  December  18, 1987. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-6  (Sub-No.  293X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  D.C.  20423 

(2)  Peter  M.  Lee,  3800  Continental  Plaza, 
777  Main  Street,  Fort  Worth,  TX  76102 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar  (202)  275-1721.  [TDD 
for  the  hearing  impaired:  (202)  275-1721]. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc..  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  289-4357/4359  (DC  Metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  November  13, 1987. 

By  the  Commission.  Chairman  Cradison. 
Vice  Chainnan  Lamboley.  Commissioners 
Sterrett,  Andre,  and  Simmons. 
Noreta  R.  McGee, 
Secretary. 
[PR  Doc.  87-26838  Filed  11-20-87:  8:45  am] 

BILUNG  CODE  703S-01-II 


[Docket  No.  AB-55  (Sub-No.  208X)] 

CSX  Transportation,  Inc.;  Exemption; 
Abandonment  in  Atlanta,  Fulton 
County,  GA 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  et  seq.,  the  abandonment  by  CSX 
Transportation,  Inc.,  of  approximately  .3 
miles  or  1,638  feet  of  track  in  Atlanta, 
Fulton  County,  GA,  subject  to  standard 
labor  protective  conditions. 
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DATES:  This  exemption  will  be  effective 
on  December  30, 1987.  Petitions  to  stay 
must  be  Gled  by  December  3, 1987,  and 
petitions  for  reconsideration  must  be 
filed  by  December  14, 1987. 
ADOWCSStS;  Send  pleadings  referrmg  to 
Docket  No.  AB-55  (Sub-No.  208X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2)  Petitioner's  representative:  Charles 
M.  Rosenberger,  500  Water  Street. 
Jacksonville.  FL  32202 

FOR  FURTHER  H«F(MMMTION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245  [TDD 
for  the  hearing  fanpaired  (202)  275-1721]. 
SUPPLEMENTARY  INFORMATIOIl: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  bill  dedsion,  write  to 
Dynamic  Cooeepts.  inc.  Room  2229. 
Interstate  Commerce  Commission 
Building.  Washington.  DC  20423,  or  call 
(202)  289-4357/4359  (D.C.  Metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  t^  fAckup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  November  IB.  1987.  ' 

By  the  Commission,  Chairman  Cradison, 

Vice  Chairman  Lamboley,  Commissioners 

Sterrett.  Andre  and  Simmons. 

Noralta  R.  McGee. 

Secretary. 

[FR  Doc  87-26837  Filed  11-20-67;  8:43  am] 

nUMO  COOC  701S-O1-M 


UMI 


(Docket  Na  AB-3  (Sub-No.  70)] 

Missouri  Pacific  RaBroad  Co^ 
Abandonment  In  Woodson  and  AHen 
Countias,  KS;  Findings 

The  Commission  has  issued  a     ' 
certificate  authorizing  Missouri  Pacific 
Railroad  Company  to  abandon  its  7.94- 
mile  rail  road  between  lola  (milepost 
366.06)  and  Piqua  (milepost  374.0)  in 
Woodson  and  Allen  Counties,  KS.  The 
abandonment  certificate  will  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  perscm  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fidly 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
pubHcation  of  this  notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 


Section.  AB-OFA."  Any  offer  previously 

made  must  be  remade  within  this  10-day 

period. 

Norata  R.  McGm. 

Secretary. 

[FR  Doc  87-2S778  Filed  11-20-87;  8c45  am) 

BtLUNQCODE  TOSS^Mf 


DEPARTMENT  OF  JUSTICE 
[Civil  AcHon  No.  C87-2866Y1 

Lodging  of  Consant  Deci'sa  Pursuant 
To  CERCLAj  HofodysM  Uuttiais  &  Co. 

In  accordance  with  Department 
policy.  28  CFR  50 J.  notice  is  hereby 
given  that  on  November  3, 1987,  a 
proposed  consent  decree  in  United 
States  V.  HorodysJd  Brothers  &  Ca,  Civil 
Action  No.  C87-286BY  was  k)dged  with 
the  United  States  District  Court  for  the 
Northern  District  of  Ohio.  The  proposed 
consent  decree  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  the  Horodyski 
Brothers  &  Co.,  Walter  Horodyski, 
General  Motors  Corporation,  American 
Gage  *  Machine  Co.,  Denman  Rubber 
Mamifactoring  Co.,  Browning  Ferris 
Industries,  Inc.,  Aeroquip  Corporation. 
General  Electric  Co.,  Anthony  Dicenszo, 
and  Fisher  Foods  for  the  recovery  of 
certain  clean  up  costs  pursuant  to 
section  107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  42  U.S.C.  96(rta). 

The  proposed  consent  decree  requires 
the  defendants  to  pay  the  sum  of  one 
hundred,  forty-five  thousand  dollars 
($145.00a00)  to  the  United  States 
government  to  cover  the  cost  of  cleaning 
up  contamination  by  hazardous 
substances  of  property  owned  by  the 
Army  Corps  of  Engineers  located  in 
Tnunball  Coimty.  Ohio  and  known  as 
the  Shenango  Lake  Project. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  fi'om  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Horodyski  Brothers  &  Co.,  D.J.  Ref. 
90-11-2-79. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Suite  500. 1404  East 
Ninth  Street.  Cleveland,  Ohio  44114. 

Copies  of  the  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1517,  Ninth  and 


Pennsylvania  Avenue.  NWh^ 
Washington.  DC  2053a  A  espy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.90  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  J.  MorzuOa, 

Acting  Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  87-28881  Filed  11-20-S7;  8:4S  aro| 
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Drug  Enforcement  Administration 

Horaca  R.  Lavarette.  D.O.S4 
Revocation  of  Ragistratfon;  Deniat  of 
Appilcalfon 

On  April  22. 1987.  die  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA)  issued  to  Horace 
R.  Uverette,  D.D.S..  of  909  West 
Esplanade.  Suite  110.  Kenner,  Louisiana 
70065,  an  Order  to  Show  Cause 
proposing  to  revoke  Dr.  Leverette's  DEA 
Certificate  of  Registration,  AL3403336, 
and  deny  his  pending  application  for 
renewal  of  that  registration  dated  March 
31, 1986.  The  statutory  bases  for  the 
Order  to  Show  Cause  were  that  ]>. 
Leverette  is  no  longer  authorized  to 
handle  controlled  substances  in  the 
State  of  Louisiana,  and  that  he  had  been 
convicted  of  felony  offenses  relating  to 
controlled  substances. 

A  registered  mail  receipt  indicates 
that  the  Order  to  Show  Cause  was 
received  by  Dr.  Leverette's  agent  on 
April  27, 1987.  There  was  no  response  to 
the  Order  to  Show  Cause  within  the 
allotted  thirty-day  period.  Therefore,  the 
Administrator  concludes  that  Dr. 
Leverette  has  waived  his  opportunity  for 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause  and.  pursuant  to 
21  CFR  1301.54(d)  and  1301.54(e),  enters 
this  final  order  based  on  the  record  as  it 
appears. 

The  Administrator  finds  that  in 
February  1985,  Horace  Leverette  was 
arrested  by  the  Jefferson  Parish. 
Louisiana,  Sheriffs  Department.  He  was 
charged  with  drug  distribution.  On 
September  24, 1985,  Horace  Leverette 
appeared  before  the  Twenty-Fourth 
Judicial  District  Court  of  Jefferson 
Parish,  Louisiana,  and  pled  guilty  to  four 
counts  of  distribution  of  controlled 
dangerous  substances  in  violation  of 
Louisiana  Revised  Statute  40:967.  On 


January  22. 1986,  he  was  sentenced  to 
imprisonment  at  hard  labor  for  a  term  of 
five  years  on  each  count.  Execution  of 
the  sentence  was  suspended  and  Horace 
Leverette  was  placed  on  five  years 
active  probation  and  fined. 

Based  on  Horace  Leverette's  felony 
convictions  relating  to  controlled 
substances,  there  is  a  lawful  basis  for 
the  revocation  of  his  DEA  Certificate  of 
Registration.  See  21  U.S.C.  824(a)(2); 
Fitzhugh  V.  D.E.A.,  813  F.2d  1248  (D.C. 
Cir.  1987). 

The  Administrator  also  finds  that  on 
January  9, 1987.  the  State  of  Louisiana, 
Department  of  Health  and  Human 
Resources,  Division  of  Licensing  and 
Certification,  permanently  revoked  Dr. 
Leverette's  license  to  prescribe, 
dispense  or  administer  Schedule  II 
through  V  controlled  substances.  The 
Drug  Enforcement  Administration  does 
not  have  the  statutory  authority  under 
the  Controlled  Substances  Act  to 
register  a  practitioner  unless  he  is 
authorized  to  prescribe  or  dispense 
controlled  substances  under  the  laws  of 
the  state  in  which  he  practices.  The 
Administrator  has  consistently  so  held. 
See  Tony's  Discount  Drug  Store,  Docket 
No.  85-60,  51  FR  70  (1986);  Emerson 
Emory.  M.D.,  Docket  No.  85-46,  51  FR 
9543  (1986);  Avner Kauffman,  M.D., 
Docket  No.  85-8,  50  FR  34208  (1985). 

The  Administrator  concludes  that 
there  is  a  lawful  basis  for  the  revocation 
of  Dr.  Leverette's  DEA  Certificate  of 
Registration  and  denial  of  his  pending 
application  for  renewal  of  that 
registration.  Due  to  Dr.  Leverette's  lack 
of  authorization  to  prescribe,  administer, 
dispense,  or  otherwise  handle  controlled 
substances  in  Louisiana,  the  registration 
must  be  revoked,  and  the  application 
denied. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration  AL3403336, 
previously  issued  to  Horace  Leverette, 
D.D.S.,  be,  and  it  hereby  is  revoked.  The 
Administrator  further  orders  that 
Horace  R.  Leverette's  application  for 
renewal  of  his  DEA  Certificate  of 
Registration,  executed  on  March  31, 
1986,  be,  and  it  hereby  is  denied.  This 
order  is  effective  December  23, 1987. 
John  C.  Lawn, 
Administrator. 

Dated:  November  17, 1987. 
[FR  Doc.  87-26926  Filed  11-20-87;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-49] 

Unfair  Trade  Practices;  Brazil's 
informatics  Policy 

agency:  Office  of  the  United  States 
Trade  Representatives. 

action:  Request  for  public  comment  on 
possible  U.S.  actions  in  response  to 
certain  Brazilian  unfair  trade  practices. 

summary:  The  section  301  ConmiiUee 
will  conduct  a  public  hearing  on 
possible  U.S.  actions  in  response  to 
actions  by  the  Government  of  Brazil  that 
contravene  certain  understandings 
reached  as  a  result  of  the  section  301 
investigation  of  Brazil's  informatics 
policy. 

FOR  FURTHER  INFORMATION  CONTACT 

Christina  Limd,  Director  for  Brazil  and 
Southern  Cone  Affairs,  Office  of  the  U.S. 
Trade  Representative  (USTR),  600 17th 
Street  NW.,  Washington,  DC  20506,  (202) 
395-5190;  or  Marian  Barell,  Deputy 
Assistance  U.S.  Trade  Representative 
for  Industry.  USTR.  (202)  395-7271. 

Background 

On  September  16, 1985,  the  U.S.  Trade 
Representative  initiated  an  investigation 
under  section  302  of  the  Trade  Act  of 
1974,  as  amended  ("Act"),  of  Brazil's 
informatics  (computer  and  computer- 
related  products)  policy,  including  its 
market  reserve  practices,  administrative 
burdens  on  imports,  prohibition  of 
foreign  investment,  and  lack  of 
copyright  protection  for  computer 
software  (50  FR  37608). 

On  October  6. 1986.  the  President 
determined  under  section  301  of  the  Act 
that  the  Government  of  Brazil  has 
engaged  in  acts,  policies  and  practices 
with  respect  to  informatics  products  that 
are  unreasonable  and  burden  or  restrict 
United  States  commerce  (51  FR  35993). 
On  December  30, 1986,  the  President 
suspended  those  parts  of  the 
investigation  concerning  administrative 
procedures  and  market  reserve,  based  in 
part  on  the  Government  of  Brazil's 
commitment  not  to  extend  its  market 
reserve  practices  to  new  areas,  or 
beyond  1992  (52  FR  1619).  On  June  30, 
1987,  the  President  suspended  the 
intellectual  property  portion  of  that 
investigation,  based  on  progress  in 
Brazil  toward  adequate  and  effective 
copyright  protection  for  computer 
software,  as  reflected  in  the  recent 
passage  by  the  Brazilian  Chamber  of 
Deputies  (its  lower  house  of  Congress] 
of  a  bill  providing  adequate  protection 
(52  FR  24971). 


In  September  1987,  the  Brazilian 
Secretariat  for  Informatics  (SEI)  rejected 
agreement's  negotiated  between:  (1)  A 
U.S.  company  that  holds  the  copyright 
on  the  world's  leading  computer 
software  operating  system  for  personal 
computers,  and  (2)  six  Brazilian 
informatics  companies  seeking  a  license 
to  use  that  software  system.  SEI  rejected 
those  licensing  agreements  on  the  basis 
of  a  determination  that  a  Brazilian-made 
"functional  equivalent"  to  the  operating 
system  exists  for  use  by  Brazilian 
informatics  companies.  The  SEI 
determination  contravenes  the  above- 
described  understandings  reached 
between  the  U.S.  Government  and  the 
Government  of  Brazil  that  provided  a 
basis  for  the  President's  June  30, 1987 
decision  to  suspend  the  intellectual 
property  portion  of  the  investigation. 
Specifically,  SEI's  decision  violates 
understandings  that  SEI's  interpretation 
of  "functionally  equivalent"  software 
would  be  objective.  It  establishes  a 
precedent  that  effectively  bans  U.S. 
companies  from  the  Brazilian  software 
market.  Except  for  mainframe  and 
similar  computers,  U.S.  companies  are 
already  prohibited  from  participating  in 
the  Brazilian  hardware  market. 

In  response  to  the  contravention  of 
these  understandings,  the  United  States 
is  considering  increasing  customs  duties 
or  otherwise  restricting  the  importation 
of  products  of  Brazil  having  a  value 
comparable  to  the  lost  sales 
opportimities  for  U.S.  companies.  We 
estimate  the  comparable  value  to  be 
about  $105  million.  The  United  States  is 
also  considering  prohibiting  imports  of 
Brazilian  informatics  products  covered 
under  Brazil's  market  reserve  policy. 

The  products  being  considered  for 
increased  duties  or  other  import 
restrictions  are  listed  in  the  annex  to 
this  notice.  With  respect  to  increasing 
customs  duties,  the  Administration 
generally  is  considering  an  increase  to 
100  percent  ad  valorem. 

The  annex  lists  products  in  terms  of 
the  nomenclature  of  the  current  Tariff 
Schedules  of  the  United  States  (TSUS). 
Inasmuch  as  the  target  date  for 
implementation  of  the  Harmonized 
System  tariff  nomenclature  by  the 
United  States  is  January  1, 1988,  a 
supplemental  notice  will  be  issued 
giving  the  corresponding  product 
categories  in  the  nomenclature  of  the 
proposed  Harmonized  Tariff  Schedules 
of  the  United  States. 

Under  section  301  of  the  Act,  the 
President  is  authorized  to  take  all 
appropriate  and  feasible  action  within 
his  power  to  obtain  the  elimination  of  an 
act,  policy  or  practice  of  a  foreign 
government  or  instnmientality  that 
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denies  the  U.S.  benefits  under,  or  is 
inconsistent  with,  a  trade  agreement;  or 
is  otherwise  unjustifiable,  unreasonable 
or  discriminatory  and  a  burden  or 
restriction  on  U.S.  commerce.  Section 
301(bnz]  expressly  authorizes  the 
President  to  impose  duties  or  other 
import  restrictions  on  the  goods  of  a 
foreign  country  or  instrumentality  for 
such  time  as  he  deems  appropriate. 
Measures  under  section  301  may  b^ 
taken  on  a  discriminatory  or 
nondiscriminatory  basis,  at  the 
discretion  of  the  President. 

Public  Hearing 

The  Section  301  Committee  will  hold  a 
hearing  at  9:30  a.m.  on  December  18, 
1987,  regarding  products  of  ft^zil  listed 
in  the  attached  annex  that  may  be 
subject  to  increased  U.S.  custonts  duties 
or  other  import  restrictions  for  the 
reasons  explained  above.  The 
Committee  will  consider  public 
comments  in  recommending  any  action 
under  section  301  to  the  U.S.  Trade 
Representative  for  his  recommendation 


to  the  President.  In  particular,  the 
Section  301  Committee  seeks  Interested 
persons's  assessment  of:  (1)  The 
appropriateness  of  the  products  being 
considered  for  possible  retaliatioo;  (2) 
the  levels  at  which  U.S.  customs  duties 
or  other  import  restrictions  should  be 
set;  and  (3)  the  degree  to  which 
increased  duties  or  other  import 
restrictions  might  have  an  adverse 
impact  on  U.S.  consumers  of  the 
products  concerned. 

The  hearings  will  be  held  in  the  main 
auditorium  on  the  first  of  Hie  General 
Services  Administration.  18th  and  F 
Streets,  NW.  fnterested  persons  wishing 
to  testify  orally  must  provide  written 
notice  of  their  intention  by  noon  on 
December  10,  to  Carolyn  Frank.  USTR, 
Room  521.  800 17th  Street  NW.. 
Washington,  DC  20506.  In  addition,  they 
must  provide  the  following  informatioii: 
(1)  Their  names,  addresses  aod 
telephone  numbers;  and  (2)  a  summary 
of  their  presentation,  including  the 
products,  with  Tariff  Schedules  of  the 


United  States  item  numbers,  to  be 
discussed. 

Persons  presenting  oral  testimony 
must  submit  a  complete  written 
statement  in  20  copies  by  noon. 
December  14,  to  Carolyn  Frank  at  the 
above  address.  Remarks  at  the  hearing 
will  be  limited  to  no  more  than  10 
minutes. 

Persons  not  wishing  to  participate  in 
the  hearing  may  submit  a  written 
statement  in  20  copies  by  noon. 
December  14.  All  written  comments 
must  be  filed  in  accordance  with  15  CFR 
2006.8. 

Judith  Hippler  B«Ua. 
Chairman.  Sectioa301  ComiaiUee. 

Annex 

Articles,  the  product  of  Brazil, 
classified  in  the  following  provisions  of 
the  Tariff  Schedules  of  the  United  States 
(TSUS),  are  being  considered  for 
increased  duties  or  other  import 
restrictions: 
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Annex 

Articles,  the  product  of  Brazil,  classified  in  the  following  provisions  of  the 
Tariff  Schedules  of  the  United  States  (TSUS)  are  being  considered  for 
increased  duties  or  other  import  restrictions: 


TSUS  or 
TSUSA  1/ 
item  number 


245.00 
24&.10 


245.20 


401 . 10 


408.23 


Article 


[The  bracketed  language  in  this  list  is  included  only 
to  clarify  the  scope  of  the  numbered  items  which  are 
being  considered,  and  such  language  is  not  itself  intended 
to  describe  articles  which  are  under  consideration.] 

Hardboard,  whether  or  not  face  finished: 

Wot  face  finished;  and  oil  treated,  whether  or 
not  regarded  as  tempered,  but  not  otherwise  face 
finished: 

Valued  not  over  $48.33-1/3  per  short  ton 
Valued  over  $48.33-1/3  but  not  over  $96.66-2/3 
per  short  ton 

Valued  over  $96.66-2/3  per  short  ton 

Coal  tar,  crude  (including  crude  blast-furnace  tar,  crude 
oil-^as  tar,  and  crude  water-gas  tar),  and  organic 
chemical  products  found  naturally  in  coal  tar,  whether 
produced  or  obtained  from  coal  tar  or  other  source: 
Benzene 

Products  obtained,  derived,  or  manufactured  in  whole 
or  in  part  from  any  product  provided  for  in  subpart 
A  or  B  of  part  1.  schedule  4,  of  the  TSUS: 
Pesticides: 

Wot  artificially  mixed: 

Herbicides  (including  plant  growth 
regulators): 

[Articles  provided  for  in  item« 
408.17  and  408.18] 

Other: 

[Products  provided  for  in 
the  Chemical  Appendix  to  the 
Tariff  Schedules] 

Other 
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TSUS  or 
TSUSA  1/ 
itew  nuwbgr 


532 . 24 


533.11 


533.15 


533.20 


533.22 


533.24 


TSUS  or 
TSUSA   1/ 
item  number 


Ceramic  tiles: 

l-loor  «nd  wall  tiles: 
[Mosaic  tiles] 
Other: 

Glazed 

Articles  chiefly  used  for  preparing,  serving,  or 
storing  food  or  beverages,  or  food  or  beverage 
ingredients: 

Of  coarse-grained  earthenware,  or  of  coarse- 
grained stoneware 

bf  fine-grained  earthenware,  whether  or  not 
decorated,  hawing  a  reddish-colored  body  and 
■lustrous  glaze  which,  on  teapots,  may  be  any 
jcolor.  but  which,  on  other  articles,  must  be 
iRottled,  streaked,  or  solidly  colored  brown 
ito  black  with  metallic  oxide  or  salt 


iOf  fine-grained  earthenware  (except  articles 
provided  for  in  item  533.15)  or  of  fine- 
igrained  stoneware: 

Hotel  or  restaurant  ware  and  other  ware 

not  household  ware 

Household  ware  available  in  specified  sets: 
In  any  pattern  for  which  the 
aggregate  value  of  the  articles 
listed  in  headnote  2(b)  of  subpart  2C, 
schedule  5,  of  the  TSUS,  is  not  over  $38 

In  any  pattern  for  which  the  aggregate 
value  of  the  articles  listed  in  headnote 
2(b)  of  subpart  2C,  schedule  5,  of  the 
TSUS.  is  over  $38 


533.29 


533 . 30 
533.32 


533.34 


533.39 
535.31 


Article 


Articles  chiefly  used  for  preparing,  serving,  etc. 
(con.): 

Of  fine-grained  earthenware,  etc.  (con.): 

Household  ware  not  available  in  specified 
sets: 

Steins  with  permanently  attache^ 
pewter  lids 

Mugs  and  other  steins 
Candy  boxes,  decanters,  punch  bowls, 
pretzel  dishes,  tidbit  dishes,  tiered 
servers,  bonbon  dishes,  egg  cups, 
spoons  and  spoon  rests,  oil  and  vinegar 
sets,  tumblers,  and  salt  and  pepper 
shaker  sets 

Cups  valued  over  $5.25  per  dozen; 
saucers  valued  over  $3  per  dozen; 
soups,  oatmeals,  and  cereals  valued 
over  $6  per  dozen;  plates  not  over  9 
inches  in  maximum  diameter  and  valued 
over  $6  per  dozen;  plates  over  9  but 
not  over  11  inches  in  maximum  diameter 
and  valued  over  $8.50  per  dozen;  platters 
or  chop  dishes  valued  over  $35  per  dozen; 
sugars  valued  over  $21  per  dozen;  creamers 
valued  over  $15  per  do^cn;  and  beverage 
servers  valued  over  $42  per  dozen 

Other  articles 

Sanitary  ware,  including  plumbing  fixtures  and  bathroom 
accessories,  all  the  foregoing,  and  parts  thereof,  of 
ceramic  ware 
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TSUS  or 
TSUSA  1/ 
itcw  nuwber 


606.35 


606.36 
606.37 


632.42 


661.67 


Article 


Ferroalloys: 

Ferrosilicon: 

i  Containing  over  e  percent  but  not  over 
'  60  percent  by  weight  of  silicon 

Containing  over  60  percent  but  not  over 
80  percent  by  weight  of  silicon: 

Containing  over  3  percent  by  weight 

of  calcium 

Other 

Other  base  metals,  unwrought,  and  waste  and  scrap 
of  such  metals: 

Other  than  alloys;  and  waste  and  scrap: 
Silicon: 

Containing  by  weight  not  over  99.7 
percent  of  silicon 

Industrial  machinery,  plant,  and  similar  laboratory 
equipment,  whether  or  not  electrically  heated,  for 
the  treatment  of  materials  by  a  process  involving 
a  change  of  temperature,  such  as  heating,  cooking, 
roasting,  distilling,  rectifying,  sterilizing, 
pasteurizing,  steaming,  drying,  evaporating, 
vaporizing,  condensing,  or  cooling;  instantaneous  or 
storage  water  heaters,  non-electrical;  all  the 
foregoing  (except  agricultural  implements,  sugar 
machinery,  shoe  machinery,  and  machinery  or  equipment 
for  the  heat-treatment  of  textile  yams-,  fabrics,  or 
made-up  textile  articles)  and  parts  thereof: 

[Instantaneous  or  storage  water  heaters,  and 
parts  thereof] 

Other: 

Machinery  for  making  cellulosic  pulp, 
paper,  or  paperboard.  and  parts  thereof 
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TSUS  or 
TSUSA   1/ 
item  number 


Article 


674.34 
674.35 


676.15 


676.22 


676 . 30 


676 . 54 


flachine  tools: 

netal-working  machine  tools: 

[Machine  tools  for  cutting  or  bobbing  gears] 

Boring,  drilling,  and  milling  machines, 
including  vertical  turret  lathes: 
[Drilling  machines] 

Other 
Other 

Calculating  machines;  accounting  machines,  cash 
registers,  postage-franking  machines,  ticket-issuing 
machines,  and  similar  machines,  all  the  foregoing 
incorporating  a  calculating  mechanism: 

Accounting,  computing,  and  other  data- 
processing  machines 

Cash  registers 

Office  machines  not  specially  provided  for 

Parts  of  office  machines  not  specially  provided  for: 
[Typewriter  parts] 

Parts  of  automatic  data-processing  machines 

and  units  thereof,  other  than  parts  incorporating 

a  cathode  ray  tube 

Other: 

[Parts  of  calculating  machines,  accounting  machines, 
cash  registers,  postage-franking  machines,  ticket- 
issuing  machines,  all  the  foregoing  machines 
incorporating  a  calculating  mechanism;  parts  of 
electrostatic  copying  machines  which  transfer  the 
image  from  an  intermediate  onto  the  copy  material 
as  in  plain  paper  copiers  (indirect  process);  parts 
of  photocopying  equipment] 


676.5675 


Other; 


Display  units  incorporating  a  cathode  ray  tube 
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684.58 
684.59 


684.65 
684.66 


684.67 


685.16 


685.24 
685.39 


Article 
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Electrical  telegraph  (including  P'^i"**"^  •"«  ^JP*" 
writir»g)  and  telephone  apparatus  and  instruments. 

and  parts  thereof:  «=..^«.. 

Telephone  apparatus  and  instruments  and  parts 

**^''*Tliephone  switching  apparatus  (including  private 
branch  exchange  and  key  system  switching 
apparatus),  and  parts  and  components  thereof 
Telephone  sets  and  other  terminal  equipment 
and  parts  thereof 
Other 

Other:  ^^    . 

Switching  apparatus  and  parts  thereof 
Terminal  apparatus  (including  teleprinting 
and  teletypewriting  machines)  and  parts 

thereof 
Other 

Radiotelegraphic  and  radiotelephonic  transmission 
and  reception  apparatus;  radiobroadcasting  and  television 
transmission  and  reception  apparatus,  and  television 
cameras;  record  players,  phonographs,  tape  recorders, 
dictation  recording  and  transcribing  machines,  record 
changers,  and  tone  arms;  all  of  the  foregoing,  and  any 
combination  thereof,  whether  or  not  incorporating  clocks 
or  other  timing  apparatus,  and  parts  thereof: 
[Television  cameras,  and  parts  thereof] 

•  I 

Radiotelegraphic  and  radiotelephonic  transmission 
and  reception  apparatus;  radiobroadcasting  and  television 
transmission  and  reception  apparatus,  and  parts  thereof: 
[Television  apparatus  and  parts  thereof] 
Other: 

Solid-state  (tubeless)  radio  receivers: 
[Designed  for  motor  vehicle  install- 
ation] 
Other: 

[Entertainment  broadcast  band 
receivers] 

Other 

Transceivers: 

[Citizen  band;  low  power  radiotelephonic 
transceivers  operating  on  frequencies 
from  49.82  to  49.90  mHz] 

Other  transceivers 
Telephone  answering  machines,  and  parts  thereof 


TSUS  or 
TSUSA  1/ 
item  number 


685.9054 


687.5408 


687.74 
687.77 
687.79 
687.81 


688.0430 


Article 


Electrical  switches,  relays,  fuses,  lightning  arresters, 
plugs,  receptacles,  lamp  sockets,  terminals,  terminal 
strips^  junction  boxes  and  other  electrical  apparatus 
for  Riaking  or  breaking  electrical  circuits,  for  the 
protection  of  electrical  circuits,  or  for  making 
connections  to  or  in  electrical  circuits:  switchboards 
(except  telephone  swithboards)  and  control  panels;  all 
the  foregoing  and  parts  thereof: 
Connectors : 

[Coaxial;  cylindrical,  multicontact;  rack  and 
panel;  printed  circuit] 

Other 

Electronic  tubes  (except  X-ray  tubes);  photocells; 
transistors  and  other  related  electronic  crystal 
components;  mounted  piezo-electric  crystals;  all 
the  foregoing  and  parts  thereof: 
[Television  picture  tubes] 
Other: 

Cathode-ray  tubes  and  parts  thereof 
(including  parts  of  television  picture 
tubes): 

Parts  of  cathode-ray  tubes  (including 
parts  of  television  picture  tubes) 

Transistors  and  other  related  electronic 
crystal  components;  mounted  piezo-electric 
crystals: 

[Transistors;  diodes  and  rectifiers] 

Monolithic  integrated  circuits 
Other  integrated  circuits 
nounted  piezo-electric  crystals 
Other 

Insulated  (including  enamelled  or  anodized)  electrical 
conductors,  whether  or  not  fitted  with  connectors 
(including  ignition  wiring  sets,  Christmas-tree 
lighting  sets  with  or  without  their  bulbs,  and  other 
wiring  sets): 

Without  fittings:   ' 

Containing  (exclusive  of  insulation  and 
sheathing)  over  10  percent  by  weight  of  the 
■etal  copper: 

Coaxial  cable 
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flotor  vehicles  (except  motorcycles)  for  the  transport 
of  persons  or  articles: 

[Automobile  trucks  valued  at  $1,000  or  more,  and 

motor  buses] 
492.10  Other 

Aircraft  and  spacecraft,  and  parts  thereof: 

Civil  aircraft;  spacecraft;  and  parts  of  each  of 
the  foregoing: 
694.41  i  Airplanes 

Footwear,  of  leather  (except  footwear  with  uppers  of 

fibers): 

[Huaraches;  PIcKay-sewed  footwear;  moccasins;  turn 
or  turned  footwear;  welt  footwear;  footwear  with 
molded  soles  laced  to  uppers;  slippers] 

Other: 
700.35  For  men.  youths,  and  boys 

Luggage  and  handbags,  whether  or  not  fitted  with 
bottle,  dining,  drinking,  manicure,  sewing, 
traveling,  or  similar  sets;  and  flat  goods: 
Of  leather: 

[Flat  goods] 
Luggage  and  handbags: 
[Of  reptile  leather] 
Other: 

Handbags: . 
706.07  Valued  not  over  $20  each 

706.09  Valued  over  $20  each 

707.90        Optical  fibers,  whether  or  not  in  bundles,  cables  or 
othervise  put  up,  with  or  without  connectors  and 
•Whether  mounted  or  not  mounted 

rtedical,  dental,  surgical  and  veterinary  instruments 
and  apparatus  (including  electronnedical  apparatus 
and  ophthalmic  instruments),  and  parts  thereof: 
[Optical  instruments  and  appliances,  and  parts 
thereof : ] 
Other: 

ElectroHnedical  apparatus,  and  parts  thereof: 
[Electro-surgical  apparatus,  and  parts 
thereof] 
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TSUS  or 
TSUSA   1/ 
item  number 


Article 


709.1765 


709.1770 


709.1790 


709 . 6320 


712.05 
712.15 


nedical,  dental,  surgical  and  veterinary  instruments. 
•tc.  (eon.): 

Other  (con.): 

Electro-medical  apparatus,  etc.  (con.): 
Other  : 

[Therapeutic  apparatus] 
Other  apparatus : 

[Electrocardiographs] 

Electroencephalographs; 
Complete  patient  monitoring 
systems,  incorporating 
component  modules  for 
monitoring  such  functions  as 
temperature,  blood  pressure, 
and  pulse 
Other 

Parts,  not  specially  provided  for 

Apparatus  based  on  the  use  of  X-rays  or  of  the 
radiations  from  radioactive  substances,  whether  for 
medical,  industrial,  or  other  uses,  and  parts  thereof: 
X-ray  apparatus  and  parts  thereof: 
[X-ray  tubes,  and  parts  of  tubes] 

Other: 

Apparatus  for  medical  or  dental  use, 
and  parts  thereof 

Electrical  measuring,  checking,  analyzing,  or  automatically- 
controlling  instruments  and  apparatus,  and  parts  thereof: 
Optical  instruments  or  apparatus,  and  parts  thereof 
Other: 

Instruments  and  apparatus  for  measuring  or 
detecting  alpha,  beU,  gamma.  X-ray,  cosmic 
or  similar  radiations,  and  parts  thereof 

[Ships'  logs,  and  depth-sounding  instruments 
and  apparatus,  and  parts  thereof;  seismographs, 
and  parts  thereof;  anemometers,  and  parts  thereof; 
automatic  fli^t  control  instruments  and  apparatus 
designed  for  use  in  aircraft,  and  parts  thereof] 
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itftiK  number 


Article 


Electrical  weasuring,  checking,  analyzing,  or  automatically- 
controlling  instruments,  etc.  (con.): 
pther  (con.): 

Other:  .  , 

[Surveying  (including  photogrammctrical 
surveying),  hydrographic,  navigational. 
Meteorological,  hydrological,  and 
geophysical  instruments  and  parts  thereof; 
machines  and  appliances  for  determining  the 
strength  of  articles  or  materials  under 
compression,  tension,  torsion,  or  shearing 
stress,  and  parts  thereof;] 
[Hydrometers  and  similar  floating  instruments; 
thermometers,  pyrometers,  barometers, 
hygrometers,  and  psychrometers,  whether  or  not 
recording  instruments;-  any  combination  of  the 
foregoing  instruments;  and  parts  thereof] 
[Instruments  and  apparatus  to  measure  or  check 
electrical  quantities,  and  parts  thereof] 

712.4920  Balances  of  a  sensitivity  of  5  centigrams 

or  better,  with  or  without  their  weights, 
and  parts  thereof 

712.4950  Pressure  guages.  thermostats,  level  guages, 

flow  meters,  heat  meters,  automatic  oven- 
draught  regulators,  and  other  instruments  and 
apparatus  for  measuring,  checking,  or 
automatically  controlling  the  flow,  depth, 
pressure  or  other  variables  of  liquids  or 
gases,  or  for  automatically  controlling 
temperature,  all  the  foregoing  (other  than 
parts  thereof),  not  specially  provided  for 

712.4960  Polarimeters,  ref ractometers .  spectrometers. 

gas  analysis  apparatus  and  other  instruments 
or  apparatus  for  physical  or  chemical  analysis; 
viscometers,  porosimeters,  expansion  meters  and 
other  instruments  and  apparatus  for  measuring 
or  checking  viscosity,  porosity,  expansion, 
surface  tension,  or  similar  properties; 
photometers  (except  photographic  light  meters), 
calorimeters,  and  other  instruments  or 
apparatus  for  measuring  or  checking  quantities 
of  heat,  light,  or  sound;  all  the  foregoing 
and  parts  thereof 
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item  numbe'r 


724.40 
724.45 


727. as 


730. IS 
730.17 

730.19 


Article 


Sound  recordings,  and  magnetic  recordings,  not  provided  for 
in  the  foregoing  provisions  of  subpart  G  of  pmrt  2, 
schedule  7,  of  the  TSl/S: 

Recorded  on  magnetic  tape  or  on  any  medium  other  than 

wire 

Magnetic  recording  media  not  having  any  material  recorded 
thereon 

rumitur9,   and  parts  thereof,  not  specially  provided 
for: 

Of  wood: 

[Bent-wood  furniture,  and  parts  thereof] 
Other: 

Furniture  other  than  chairs 

Pi»tola,  revolvers,  rifles,  ehotguns,  and 
combination  shotguns  atnd  rifles,  all  the  foreqoing 
which  are  firearms  designed  to  fire  shot,  pellets, 
or  faulUts  (except  firearms  provided  for  in  item 
730.10): 

Pistols  and  revolvers: 

Valued  not  over  f4  each 

Valued  over  $4  but  not  over  $8  each 

Valued  over  $9  each 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[IMmm  No.  34-25132;  Fll«  No.  SB-NASO- 
e7-S2] 


SeN-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  ln&; 
Increase  in  SOES  Size  Umits 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  November  10. 1987.  the  National 
Association  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Conunission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  i 

L  Self-Regulatory  Oiganizatioa's         ' 
Statement  of  the  Terms  of  Substance  of 
tiie  Proposed  Rule  Change 

The  proposed  rule  change  amends 
section  (a)(7)  of  the  Rules  of  Practice 
and  Procedure  for  the  Small  Order 
Execution  System  ("SOES")  to  increase 
the  maximum  size  of  individual  orders 
that  may  be  entered  through  SOES. 

II.  Self-Regulatory  Organization's       | 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for.  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  TV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

This  rule  change  amends  section  (a)(7) 
of  the  Rules  of  Practice  and  Procedures 
for  SOES  to  provide  for  an  increase  in 
the  maximum  size  of  individual  orders 
that  may  be  executed  through  SOES.  In 
Securities  Exchange  Act  Release  Na 
25064.  the  Commission  granted  the 
President  of  the  Corporation  the 
authority  to  define  the  term  "limited 
size"  (from  the  period  of  October  23. 
1987  until  December  31, 1987)  to  mean 
any  amount  of  shares  between  300  and 


1.000.  Pursuant  to  this  authority,  from 
Monday,  October  26. 1987  to  November 
6, 1987,  the  SOES  execution  size  limits 
for  both  NASDAQ/NMS  securities  and 
NASDAQ  non-NMS  securities  have 
been  500  shares.  Because  both  market 
volatility  and  the  extraordinarily  high 
volume  of  trades  occurring  in  the 
marketplace  in  the  recent  past  have 
diminished,  the  President  of  the 
Corporation  has  determined  to  increase 
the  SOES  size  limits  at  this  time  to  1,000 
shares  for  NASDAQ/NMS  Securities. 
The  size  limit  for  non-NMS  NASDAQ 
Securities  will  remain  at  500  shares. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to  section 
19(b)(3)  of  the  Securities  Exchange  Act 
of  1934  an  subparagraph  (e)  of  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 


Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-87-52  and  should  be 
submittted  by  December  14, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3{a)(12). 
fonathan  G.  iCatz, 
Secretary. 

Dated:  November  17, 1987. 
(FR  Doc.  87-28948  Filed  11-25-87;  8:45  am] 

HLUNO  CODE  M1IMI1-U 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsquent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commmission.  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 


TENNESSEE  VAllEY  AUTHORITY 

Paperwork  Reduction  Act  of  1980,  as 
Amended  by  Pub.  L  99-591; 
Information  Coilection  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB) 

agency:  Tennessee  Valley  Authority, 
action:  Information  collection  under 
review  by  the  Office  of  Management 
and  Budget  (OMB). 


summary:  The  Tennessee  Valley 
Authority  (TV A)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  as  amended  by  Pub. 
L  99-591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  directed  to  the  Agency 
Clearance  Officer  and  also  to  the  Desk 
Officer  for  the  Tennessee  Valley 
Authority,  Office  of  Information  and 
Regiilatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503;  Telephone:  (202)  395-3084. 
Agency  Clearance  Officer:  Mark  R. 

Winter.  Tennessee  Valley  Authority, 

100  Lupton  Building,  Chattanooga.  TN 

37401;  (615)  751-2523. 
Type  of  Request:  Regular  submission. 
Title  of  Information  Collection:  Farmer 

Questionnaire — vicinity  of  Nuclear 

Power  Plants. 
Frequency  of  Use:  Annually. 
Type  of  Affected  Public:  Individuals  or 

households,  and  farms. 
Small  Businesses  or  Organizations 

Affected:  No. 
Federal  Budget  Functional  Category 

Code:  271. 
Estimated  Number  of  Annual 

Responses:  1200. 


Estimated  Total  Annual  Burden  Hours: 
1200. 

Need  For  and  Use  of  Information:  This 
survey  is  used  to  locate  for  monitoring 
purposes,  rural  residents,  home 
gardens,  and  milk  animals  within  a 
five  mile  radius  of  a  nuclear  power 
plant.  The  monitoring  program  is  a 
mandatory  requirement  of  the  Nuclear 
Regulatory  Commission  set  out  in  the 
technical  specifications  when  the 
plants  were  licensed. 

John  W.  Thompson, 

Manager  of  Corporate  Services,  Senior 
Agency  Official. 

|FR  Doc.  87-26892  Filed  11-20-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

(CGD  87-053] 

Coast  Guard  Recreational  Boating 
Survey 

agency:  Coast  Guard.  DOT. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
Office  of  Management  and  Budget 
(OMB)  approval,  under  the  Paperwork 
Reduction  Act,  is  being  sought  for  the 
collection  of  information  on  use  of 
alcohol  by  recreational  boaters.  The 
information  will  be  collected  through 
voluntary  participation  in  surveys  at 
selected  sites. 

DATES:  The  request  for  OMB  approval 
was  submitted  on  November  18. 1987 
and  completion  of  the  survey  is 
tentatively  scheduled  for  January  1989. 
ADDRESSES:  Copies  of  the  Request  for 
OMB  Review  (Standard  Form  83)  and 
supporting  documentation  are  available 
for  inspection  and  copying  at 
Commandant  (G-BP).  U.S.  Coast  Guard 
Headquarters,  Room  4224.  2100  Second 
Street.  SW.,  Washington.  DC  20593- 
0001.  Persons  desiring  to  comment  on 
this  information  collection  should  send 
their  comments  to:  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW..  Washington.  DC  20503. 
Attn:  Desk  Officer.  U.S.  Coast  Guard. 
Persons  submitting  comments  to  OMB 
are  also  requested  to  submit  a  copy  of 
their  comments  to  the  Coast  Guard 
Headquarters  address  given  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Jerry  Boden  at  the  Coast  Guard 
Headquarters  address  given  above; 
telephone  (202)  267-0956  between  8:00 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  except  holidays. 


SUPPl£MENTARY  INFORMATION: 

Improving  recreational  boating  safety  is 
a  Coast  Guard  mission.  During  the  fiscal 
year  1985  Department  of  Transportation 
appropriations  hearings,  the  Senate 
Appropriations  Subcommittee  on 
Transportation  received  testimony  from 
the  National  Transportation  Safety 
Board  (NTSB)  regarding  alcohol  and 
recreational  boating.  As  a  result  of  that 
testimony,  the  Senate  directed  the  Coast 
Guard  to  shift  $500,000  to  enhance 
research  on  alcohol  in  recreational 
boating. 

One  of  the  Coast  Guard's  tasks  is 
determining  the  risk  associated  with 
elevated  Blood  Alcohol  Concentrations 
(BAC)  and  recreational  boating.  This 
survey  will  provide  information  enabling 
the  Coast  Guard  to  compare  the 
numbers  of  boaters  at  various  BAC 
levels  to  the  numbers  of  fatalities  at 
various  BAC  levels  and  determine  this 
risk.  Voluntary  interviews  and  breath 
tests  will  be  administered  to  about  2000 
boaters  at  selected  ramps  or  marinas  on 
bodies  of  water  where  recreational 
boating  fatalities  have  occurred.  This 
design  is  similar  to  that  used  in 
establishing  the  risk  in  the  highway 
environment. 

Without  this  information,  the  risk 
associated  with  alcohol  in  recreational 
boating  cannot  be  determined,  and  the 
seriousness  of  this  hazard  to  boating 
safety  cannot  be  assessed. 

Dated:  November  18, 1987. 
M.  E.  Gilbert. 

Rear  Admiral,  U.S.  Coast  Guard,  Chief  Office 
of  Boating.  Public  and  Consumer  Affairs. 
(FR  Doc.  87-26941  Filed  ll-20-«7;  8:45  am] 

BILUNG  COOE  4910-14-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

November  18, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury.  Room  2224. 
15th  and  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0058 


Form  Number  ATF  F  698(5120.25) 
.  Type  of  Review:  Extension 

Title:  Application  by  Proprietor  of 
Bonded  Winery  or  Bonded  Wind 
Cellar 

Description:  ATF  F  698(5120.25)  is  used 
to  establish  the  qualifications  of  an 
applicant  for  a  bonded  wine  cellar  or 
winery.  The  applicant  certifies  the 
intention  to  produce  and/or  store  a 
specified  amount  of  wine  and  take 
certain  precautions  to  protect  it  from 
unauthorized  use. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations 

Estimated  Burden:  832  hours 

Clearance  Officer:  Robert  Masarsky 
(202)  566-7077.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Room  7011. 
1200  Pennsylvania  Avenue,  NW., 
Washington.  DC  20226 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  87-26898  Filed  11-20-87;  8:45  am) 

WLUNG  COOE  aiO-2S-M 


Public  Information  Collection 
Requirements  SutMnitted  to  OMB  for 
Review 

November  la  1987. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requiremenf(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  96-511. 
Copies  of  the  8ubmission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
2224,  Main  Treasury  Building,  15th  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0152 

Form  Number:  3115 

Type  of  Review:  Resubmission 

Title:  Application  for  Change  in 
Accounting  Method 

Description:  Form  3115  is  used  by 
taxpayers  who  wish  to  change  their 
method  of  computing  their  taxable 
income.  The  form  is  used  by  the  IRS  to 
determine  if  electing  taxpayers  have 
met  the  requirements  and  are  able  to 
change  to  the  method  requested. 
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Respondents:  Individuals  or  households. 
Farms.  Businesses  or  other  for-profit 

Estimated  Burden:  77.076  hours 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503 

Dale  A.  Morgan. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  87-26899  Filed  11-20-87;  &45  amj 

aiUMO  COM  «10-2»-M 


PubNc  Infoimation  Collection 
RequirwnenU  Submitted  to  OiNB  for 
Review  | 

November  17, 1987. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Copies  of  the  8ubmission(s)  may  be 
obtained  by  caUing  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer.  Room 
2224,  Main  Treasury  Building.  15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0203 

Form  Numbers:  5329 

Type  of  Review:  Resubmission 

Title:  Return  for  Individual  Retirement 
Arrangement  and  Qualified 
Retirement  Plans  Taxes 

Description:  This  form  is  used  to 
compute  and  collect  taxes  related  to 
distributions  from  individual 
retirement  arrangements  (IRAs)  and 
other  qualified  plans.  These  taxes  are 
excess  contributions  to  an  IRA, 
premature  distributions  from  an  IRA, 
and  other  qualified  retirement  plans 
excess  accumulations  in  an  IRA  and 
excess  distributions  from  qualified 
retirement  plans.  The  data  is  used  to 
help  verify  that  the  correct  amount  of 
tax  has  been  paid. 

Respondents:  Individuals  or  households 


Estimated  Burden:  113.101  hours 

Clearance  Officer:  Garrick  ^ear  (202) 
566-6150.  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  D.C.  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington,  D.C. 
20503 

Dale  A.  Morgan. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  87-26900  Filed  11-20-87;  8:45  am| 

BILUNG  CODE  WIO-ZS-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
review 

November  17, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury.  Room  2224. 
15th  and  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  New 

Form  Number  343 

Type  of  Review:  New  Collection 

Title:  Application  for  Transfer  of 
Federally  Seized/Forfeited  Property  to 
State  or  Local  Law  Enforcement 
Agency 

Description:  The  information  collection 
is  necessary  when  a  state  or  local  law 
enforcement  agency,  which 
participated  in  a  law  enforcement 
action  leading  to  a  seizure  or 
forfeiture  of  a  tangible  asset,  wants  to 
obtain  possession  of  the  seized 
property;  or  where  a  participating  law 
enforcement  agency  petitions  for  a 
share  of  potentially  forfeitable 
property 

Respondents:  State  or  local  governments 

Estimated  Burden:  400  hours 

OMB  Number  1515-0050 

Form  Number  3347  and  3347-A 

Type  of  Review:  Extension 


Title:  Declaration  of  Owner  for 
Merchandise  Obtained  (other  than)  in 
Pursuance  of  a  Purchase  or  Agreement 
to  Purchase  and  Declaration  of 
Consignee  when  Entry  is  Made  by  an 
Agent 

Description:  Customs  Form  3347  allows 
an  agent  to  submit,  subsequent  to 
making  entry,  the  declaration  of  the 
consignee  which  is  required  by 
statute.  Also,  Customs  Form  3347-A 
permits  a  nominal  consignee  to  file 
the  declaration  of  the  actual  owner 
and  be  relieved  of  statutory  liability 
for  the  payment  of  increased  duties 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Burden:  435  hours 

Clearance  Officer:  B.  J.  Simpson  (202) 
566-7529.  U.S.  Customs  Service.  Room 
6426. 1301  Constitution  Avenue,  NW.. 
Washington.  DC  20229 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

QMB  Number  1512-0482 

Form  Number  5100/1 

Type  of  Review:  Extension 

Title:  Labeling  and  Advertising 
Requirements  Under  the  Federal 
Alcohol  Administration  Act 

Description:  Under  the  Federal  Alcohol 
Administration  Act,  bottlers  and 
importers  of  alcohol  beverages  are 
required  to  display  certain 
information  for  consumers  on  labels 
and  in  advertisements.  Other  optional 
statements  are  also  required. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Burden:  1  hour 

Clearance  Officer  Robert  Masarsky 
(202)  566-7077.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Room  7011. 
1200  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20226 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  87-26901  Filed  11-20-87;  8:45  am] 

atLUNS  CODE  Wie-2S-M 


Sunshine  Act  Meetings 


Federal   Register 

Vol.  52,  No.  225 

Monday.  November  23,  1987 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Act"  (Pub.   L.   94-409)   5  U.S.C.   552b(e)(3). 


FEDERAL  COMMUNICATIONS  COMMISSION 

November  17, 1987. 

The  Federal  Communications 
Commission  will  hold  a  Closed  Meeting 
on  the  subject  listed  below  on  Tuesday, 
November  24, 1987,  following  the  Open 
Meeting,  which  is  scheduled  to 
commence  at  9:30  A.M.,  in  Room  856,  at 
1919  M  Street,  NW.,  Washington,  DC. 

Agenda,  Item  No.,  and  Subject 

Mass  Media — 1 — Results  of  an  Investigation 
into  the  Conduct  of  Seraphim  Corporation, 
Licensee  of  Station  KGMC(TV),  Oklahoma 
City,  Oklahoma. 

This  item  is  closed  to  the  public 
because  it  concerns  Invasion  of  Privacy 
and  Investigatory  Records  Matters  See 
47  CFR  0.603  (f)  and  (g)). 

The  following  persons  are  expected  to 
attend: 

Commissioners  and  their  Assistants 
Managing  Director  and  members  of  his  staff 
General  Counsel  and  members  of  his  staff 
Chief,  Mass  Media  Bureau  and  members  of 

his  staH' 
Chief,  Office  of  Public  Affairs  and  members 

of  his  staff. 

Action  by  Commission  November  17, 
1987.  Commissioners  Patrick,  Chairman; 
Quello,  Dawson,  and  Dennis  voting  to 
consider  this  item  in  Closed  Session. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence,  FCC  Public  Affairs 
Office,  telephone  number  (202)  632-5050. 

Federal  Communications  Commission. 

William ).  Tricarico. 

Secretary. 

(FR  Doc.  87-26983  Filed  11-19-87;  11:09  am) 

BILUNG  CODE  6712-01-M 

FEDERAL  COMMUNICATIONS  COMMISSION 

November  17, 1987. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Tuesday, 
November  24, 1987.  which  is  scheduled 
to  commence  at  9:30  a.m.,  in  Room  856. 
at  1919  M  Street.  NW..  Washington,  DC. 


Agenda,  Item  No.,  and  Subject 

General— 1— Title:  In  the  Matter  of 
Amendments  to  Part  90  that  would 
establish  a  Public  Safety  National  Plan  and 
the  Service  Rules  and  Technical  Standards 
for  use  of  the  821-824/866-869  MHz  Bands 
by  the  Public  Safety  Service.  Summary:  In 
this  proceeding  the  Commission  considers 
a  National  Plan  for  Public  Safety  in 
response  to  a  Congressional  directive.  The 
Commission  also  considers  rules  and 
technical  standards  for  use  of  the  821-824/ 
868-869  MHz  bands  by  the  public  safety 
service. 

Private  Radio— 1— Title:  In  the  Matter  of 
Amendments  to  Part  90  that  would  restrict 
the  use  of  radio  transmitters  with  external 
frequency  controls.  Summary:  The  FCC  will 
consider  whether  to  adopt  rules  that  would 
deny  type  acceptance  to  certain 
transmitters  that  permit  front  panel 
programming  of  frequencies  by  external 
controls. 

Common  Carrier — 1 — Title:  In  the  Matter  of 
WATS-Related  and  Other  Amendments  of 
Part  69  of  the  Commission's  Rules. 
Summary:  The  FCC  will  consider  the 
petition  filed  by  MCI  Telecommunications 
Corp.  regarding  clarification  of  an  earlier 
Order  in  this  docket  regarding  entities  that 
share  private  networks  and  private  lines. 

Common  Carrier — 2 — ^Title:  In  the  Matter  of 
Bell  Atlantic  Petition  for  Declaratory  RuUng 
concerning  Application  of  the 
Commission's  Access  Charge  Rules  to 
Private  Telecommunications  Systems. 
Summary:  The  FCC  will  consider  the 
petition  filed  by  Bell  Atlantic  Telephone 
Company. 

Common  Carrier — 3 — ^Titie:  In  the  Matter  of 
Amendment  of  Part  69  of  the  Commission's 
Rules  Relating  to  Private  Networks  and 
Private  Line  Users  of  the  Local  Exchange. 
Summary:  The  FCC  will  consider  whether 
to  adopt  a  Notice  of  Proposed  Rulemaking 
which  will  reexamine  the  application  of 
access  charges  to  private  networks  and 
private  line  users  of  exchange  access. 

Mass  Media — 1 — Title:  Policies  regarding 
detrimental  effects  of  proposed  new 
broadcast  stations  on  existing  stations 
(MM  Docket  No.  87-68).  Summary:  The 
Commission  will  consider  the  Carroll 
doctrine  and  the  UHF  Impact  Policy,  which 
require  the  Commission,  in  certain  cases,  to 
consider  the  economic  impact  a  proposed 
broadcast  station  will  have  on  an  existing 
station. 

Mass  Media — 2 — ^Title:  AM  Stereophonic 
Broadcasting.  Summary:  The  Commission 
will  consider  three  petitions  for  rule 
making  and  two  reports  issued  by  the 
National  Telecommunications  and 
Information  Administration  concerning  AM 
stereophonic  broadcasting. 

Mass  Media — 3 — Title:  Petitions  for 
Reconsideration  and  Clarification  of 
Commission's  Indecency  Enforcement 
Standards,  filed  by  Action  for  Children's 


Television,  et  al,  and  the  National 
Association  of  Broadcasters.  Summary: 
The  Commission  will  consider  the  above- 
referenced  Petitions  with  respect  to  its 
decisions,  adopted  on  April  16, 1987, 
involving:  INFINITY  BROADCASTING 
CORPORATION  OF  PENNSYLVANIA, 
licensee  of  Station  WYSP  (FM), 
Philadelphia,  Pennsylvania:  PACIFICA 
FOUNDATION.  INC.,  licensee  of  Station 
KPFK  (FM),  Los  Angeles,  California:  and 
THE  REGENTS  OF  THE  UNIVERSITY  OF 
CALIFORNIA,  licensee  of  Station  KCSB- 
FM,  Santa  Barbara,  California. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence.  Office  of  Public 
Affairs,  telephone  number  (202)  632- 
5050. 

Issued:  November  17, 1987. 
Federal  Communications  Commission. 
William ).  Tricarico, 
Secretary. 
[FR  Doc.  87-26984  Filed  11-19-87;  11:09  am] 

BiUJNO  CODE  6712-Ot-ll 

FEDERAL  DEPOStf  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provision  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  1:30  p.m.  on  Tuesday,  November  17, 
1987.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  consider  (1)  A 
recommendation  regarding  an 
administrative  enforcement  proceeding 
against  an  insured  bank;  (2)  matters 
relating  to  the  possible  failure  of  insured 
banks;  and  (3)  a  personnel  matter. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  )r.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
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to  subsections  (c)(2),  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2).  (c)(6).  (c)(8). 
{c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  November  18, 1987. 
Federal  Deposit  Insurance  Corporation. 

Margaret  M.  Olsen. 

Deputy  Executive  Secretary. 

|FR  Doc.  87-27008  Filed  11-19-87;  1:41  pm) 

BILLING  CODE  •714-01-M 


NEIGHBORHOOO  REINVESTMENT 
CORPORATIOM 

Personnel  Committee  Meeting 

TIME  AND  date:  2:00  p.m.— Wednesday. 

December  2, 1987. 


place:  National  Credit  Union 
Administration.  1776  G  Street.  NW..  6th 
Floor  Chairman's  Conference  Room. 
Washington,  DC  20456. 

STATUS:  Closed. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Timothy  McCarthy, 
Director  of  Communications,  376-2623. 

agenda: 

I.  Officer  Compensation 

Carol ).  McCabe, 

Secretary. 

(FR  Doc.  87-27016  Filed  11-19-87;  3:38  pm 

BILLIMG  CODE  7S70-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  23, 1987: 

An  open  meeting  will  be  held  on 
Tuesday.  November  24. 1987.  at  2:00 
p.m..  in  Room  1C30,  followed  by  a 
closed  meeting. 

The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4).  (8),  (9)  (A)  and  (10)  and  17 
CFR  200.402(a)  (4),  (8),  (9)  (i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Cox.  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday. 
November  24. 1987,  at  2:00  p.m..  will  be: 

1.  Consideration  of  whether  to  adopt 
amendments  to  Rule  174  under  the  Securities 
Act  of  1933.  The  amendments  would  reduce 
the  40  or  90  day  period  during  which  dealers 
must  deliver  prospectuses  in  aftennarkef 


securities  transactions  following  public 
offerings.  The  Commission  also  will  consider 
adopting  conforming  amendments  to  Items 
502(e)  of  Regulation  S-K  and  Rule  15c2-8 
under  the  Exchange  Act  of  1934.  For  further 
information,  please  contact  Larisa 
Dobriansky  at  (202)  272-2589. 

2.  Consideration  of  whether  to  adopt  an 
amendment  to  Form  N-SAR,  the  semi-annual 
report  for  registered  investment  companies, 
under  the  Investment  Company  Act  of  1940 
and  the  Securities  Exchange  Act  of  1934.  The 
amendment  would  incorporate  the  change  of 
accountant  disclosure  requirements  of  Form 
8-K  under  the  Securities  Exchange  Act  by 
cross-referencing  Form  N-SAR  to  Form  8-K. 
For  further  information,  please  contact  John 
McGuire  at  (202)272-2107. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
November  24. 1987.  following  the  2:00 
p.m.  open  meeting,  will  be: 

Formal  orders  of  investigation. 

Institution  of  injunctive  action. 

Institution  of  administrative  proceeding  of 
an  enforcement  nature. 

Settlement  of  injunctive  action. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Andrew 
Feldman  at  (202)  272-2091. 
Jonathan  G.  Katz, 
Secretary. 
November  17, 1987. 

[FR  Doc.  87-26947  Filed  11-18-87;  4:29  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Application  for 
Permit;  Sea  Arama,  Inc.  (P840) 

Correction 

In  notice  document  87-25505 
appearing  on  page  42331  in  the  issue  of 
Wednesday,  November  4. 1987.  make 
the  following  correction: 


In  the  first  column,  in  item  3,  after 
"Pacific  False  Killer  whales  [Pseudorca 
crassidens]  insert  "2". 


BILUNQ  CODE  150S-01-O 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  S4.023] 

Invitation  of  Applications  for  New 
Awards  Under  the  Research  In 
Education  of  the  Handicapped 
Program  for  Fiscal  Year  1988 

Correction 

In  notice  document  87-26532 
appearing  on  page  44296  in  the  issue  of 
Wednesday.  November  18. 1987,  make 
the  following  correction: 

In  the  table,  the  deadline  for 
transmittal  of  applications  for  CFDA  No. 
84.023M1  should  read  "Feb.  22, 1988". 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  e6N-0398I 

International  Drug  Scheduling; 
Convention  on  Psychotropic 
Substances;  Barbiturate  Substances, 
Stimulant  Substances,  Certain  Non- 
Barbiturate  Sedatives 

Correction 

In  notice  document  87-25942  beginning 
on  page  43123  in  the  issue  of  Monday. 
November  9, 1987,  make  the  following 
correction: 

On  page  43123.  in  the  second  column, 
in  the  second  paragraph,  in  the  16th  line, 
"interview"  sliould  read  "review". 
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The  President 


Order  of  November  20,  1987 


FINAL 
ORDER 


Emergency  Deficit  Control  Measures 
for  Fiscal  Year  1988 


By  the  authority  vested  in  me  as  President  by 
tlie  statutes  of  the  United  States  of  America,  including 
section  252  of  the  Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1987  (Public  Law  99-177) ,  as  amended  by  the 
Balanced  Budget  and  Emergency  Deficit  Control  Reaffirmation 
Act  of  1987  (Public  Law  100-119)  (hereafter  referred  to  as 
"the  Act"),  I  hereby  order  that  the  following  actions  be  taken 
immediately  to  implement  the  sequestrations  and  reductions 
determined  by  the  Director  of  the  Office  of  Management  and 
Budget  in  his  report  dated  November  20,  1987,  under 
section  251  of  the  Act: 

(1)  Each  automatic  spending  increase  that  would,  but 
for  the  provisions  of  the  Act,  take  effect  during 
fiscal  year  1988  is  permanently  sequestered  or 
reduced  as  provided  in  section  252.  The  programs 
with  such  automatic  spending  increases  subject  to 
reduction  in  this  manner  are:  National  Wool  Act; 
Special  milk  program;  and  Vocational  rehabilitation. 

(2)  The  following  are  sequestered  as  provided  in 
section  252:   new  budget  authority;  unobligated 
balances;  new  loan  guarantee  commitments  or  limi- 
tations; new  direct  loan  obligations,  commitments, 
or  limitations;  spending  authority  as  defined  in 
section  401(c)(2)  of  the  Congressional  Budget  Act 
of  1974,  as  amended;  and  obligation  limitations. 
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(3)   For  accounts  making  payments  otherwise  required 

by  substantive  law,  the  head  of  each  Department  or 
agency  is  directed  to  modify  the  calculation  of  each 
such  payment  to  the  extent  necessary  to  reduce  the 
estimate  of  total  required  payments  for  the  fiscal 
year  by  the  amount  specified  in  the  Director  of 
the  Office  of  Management  and  Budget's  report  of 
November  20,  1987. 
'  (4)  For  accounts  maJcing  commitments  for  guaranteed  loans 
and  obligations  for  direct  loans  as  authorized  by 
substantive  law,  the  head  of  each  Department  or 
agency  is  directed  to  reduce  the  level  of  such 
commitments  or  obligations  to  the  extent  necessary 
to  conform  to  the  limitations  established  by  the 
Act  and  specified  in  the  Director  of  the  Office  of 
Management  and  Budget's  report  of  November  20,  1987. 
All  reductions  and  sequestrations  shall  be  made  in  strict 
accordance  with  the  specifications'  of  the  November  20  report 
of  the  Director  of  the  Office  of  Management  and  Budget  and  the 
requirements  of  section  252(b). 

This  Order  shall  be  effective  immediately  and  supersedes 
the  initial  Order  issued  on  October  20,  1987. 

This  Order  shall  be  reported  to  the  Congress  and  shall  be 
published  in  the  Federal  Register. 


a 


crv/cBJU^ 


\0-«o^«K^ 


THE  WHITE  HOUSE, 

November  20,  1987. 

(FR  Doc  87-27206 
Filed  11-20-87:  7:45  pm 
Billing  code  319&-01-C 
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November  20,  1987 


OFFICE  OF  MJUHAGEMEME  ANI>  BUDGET 
Revised  Sequestration  Report  for  Fiscal  Year  1988 
Agency:  Office  of  Managment  and  Budget 
Action:  Report  Transmittal 


EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

OFFICE  OF  MANAGEMENT  AND  BUDGET 
WASHMGTON.  DC.  20503 

November  20,  1987 


The  President 
The  White  House 
Washington,  D.C. 


20500 


SaMMARXt  This  notice  transmits  the  revised  Sequestration 
Report  for  Fiscal  Tear  1998,  In  accordance  with  the 
^rovi8.ions  of  the  Balanced  Budget  and  Emergency 
Deficit  Control  Reaffirmation  Act  of  1987.  Public 
Law  lOft-119. 


UMI 


Dear  Mr.  President: 

In  accordance  with  the  requirements  of  the  Balanced  Budget 
and  Emergency  Deficit  Control  Reaffirmation  Act  of  1987,  Public 
Law  100-119,  I  hereby  submit  to  you  my« revised  Sequester  Report 
for  fiscal  year  1988.  As  required  by  law,  this  report  is  being 
submitted  simultaneously  to  the  President  and  Congress. 

Because  no  deficit  reduction  has  been  achieved  since  my 
initial  sequester  report  was  transmitted  on  October  20,  1987,  a 
final  sequestration  order  is  to  be  issued  today  requiring  the 
sequestration  of  sufficient  budgetary  resources  to  achieve  the 
full  $23  billion  deficit  reduction  specified  by  the  Act. 

The  only  significant  budget  legislation  enacted  since  the 
October  20th  report  is  the  interim  extension  of  certain  insurance 
and  housing  credit  programs  in  the  Veterans  Administration  (VA). 
This  legislation  (Public  law  100-136),  on  net,  increases  outlays 
exempt  from  sequestration  and  the  baseline  deficit  by  $1.0 
billion. 


Budget  Baseline  Estimates 
(in  billions  of  dollars) 


ReceiDts. . 

> 
> 

or 

January 
Baseline 

903.0 

1,065.2 

162.2 

less. 

November 
Baseline 

903.0 

1,067.0 

164.0 

Net  Deficit 
Reduction  (-) 
or  Increase  (-•-) 

-* 

Outlays. .. 
Deficit. 

•  •  •  •  •  1 

1.8 
1.8 

*   $50  mi 

llion 

A  revised  table  showing  the  composition  of  the  November  baseline 
outlay  estimates  for  1988  is  enclosed. 
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Sequesterable  budgetary  resources  and  associated  outlays  are 
unchanged  from  the  initial  sequester  report.  As  required  by  the 
Act,  the  economic  and  technical  assumptions  underlying  the 
November  20  baseline  estimates  are  also  unchanged  from  those  that 
were  presented  in  the  initial  sequester  report.  Because  there 
has  been  no  change  in  sequesterable  resources  and  associated 
outlays  since  the  October  20th  initial  Sequester  Report  for 
Fiscal  Year  1988 »  I  am  incorporating  by  reference  the  portions  of 
that  report  concerning  sequesterable  resources  and  outlays; 
specifically,  the  appendix  to  the  report  showing  the 
sequestration  reductions  by  agency  and  budget  account  that 
provide  the  detail  for  the  final  Presidential  sequester  order 
(Federal  Register,  Vol.  52,  No.  203,  Part  VIII,  Wednesday^ 
October  31,  1987,  pp.  39451-39492).  As  specified  b^  the  Act,  in 
addition  to  the  elimination  of  automatic  spending  increases  and 
the  application  of  certain  special  rulea^  luviform 
across-the-board  reductions  in  sequesterable  budgetary  resources 
of  10.  S  percent  for  defense  programs  and  E.S  percent  far 
non-defense  programs  are  required. 


With  best  wishes*  I  remain* 


Enclosure 


Sincerely  yours, 


Killer  III 


IDENTICAL  LETTERS  SENT  TO  HONORABLE  GEORGE  BUSHr 
HONORABLE  JAMES  C.  WRIGHT,  JR. 
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Composltlon  of  November  Baseline  Outlay 

Estimates  for  Fiscal  Year  1988 

(dollar  amounts  In  billions) 

Estimate 
Defense  Programs  a/: 

Subject  to  across-the-board  reduction  b/  109.2 

Exempt  from  sequestration  c/ 7 180.1 

Subtotal,  defense  programs.... 289.3 

Nondefense  Programs: 
Subject  to  sequestration: 
Certain  programs  with  automatic  spending 

Increases  d/ 1.2 

Certain  special  rule  programs  e/ 99.1 

Subject  to  across-the-board  reductions  f/.  110.4 

Subtotal,  subject  to  sequestration.  210.7 
Exempt  from  sequestration: 

Social  security ».  218.2 

Federal  retirement,  disability,  and 

workers  compensation 58.4 

Earned  Income  tax  credit 2.9 

Low-Income  programs  g/ 70.5 

Veterans  compensation  and  pensions 14.5 

State  unemployment  benefits 14.9 

Offsetting  receipts -65.3 

Net  interest , 145.9 

Other  h/ 106.9 

Subtotal,  exempt  from  sequestration  567.0 

Subtotal,  nondefense  programs 777.7 

Total 1,067.0 


Percent  of  Total 

10.2 
16.9 


27.1 


0.1 
9.3 

10.4 

19.7 

20.5 

5.5 

0.3 

6.6 

1.4 

1.4 

-6.1 

13.7 

10.0 

53.1 

72.9 

100.0 


a/  Budget  function  050,  excluding  FEMA  programs. 

b/  Excludes  military  personnel  accounts  exempted  by  Presidential  authority. 

c/  Largely  outlays  from  military  personnel  accounts,  which  were  exempted  by 

Presidential  authority,  and  outlays  from  obligated  balances, 
d/  National  Wool  Act,  special  milk,  and  vocational  rehabilitation  programs. 
e/  Guaranteed  student  loans,  foster  care  and  adoption  assistance,  medicare, 

veterans  medical  care,  and  other  health  programs. 
f/  Excludes  1989  outlays  for  the  Commodity  Credit  Corporation  (CCC). 
3/  Family  support  payments,  child  nutrition,  medicaid,  food  stamps,  SSI,  and 

WIC,  and  commodity  supplemental  food  program, 
h/  Outlays   from   prior-year   budgetary  resources,  certain  prior  legal 

obligations,  and  other  exempt  programs. 

[FR  Doc.  87-27207 
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43854 

382 

44859 

389 

43191 

3 

43612 

4 

43612 

37 

.42003,44609 

157 

43612 

292 

43612 

375 

43612 

381 

19CFR 

103 

43612 

43192 

PropoMd  RuteK 
6 

44917 

19 

43434 

112 

43434 

141 

146 

..42310.43827 
43434 

178 

..42310.43827 

20CFR 

Pf0p09#G  Rums: 
200 

43620 

21CFR 

5 

41986 

73 

42428 

81 

..  42096.  42097 

175 

41987 

176 

43057 

177 

42760 

178 

184 

...43058.  43323 
42429 

193 

430 

...42760,43324 
...42287,42431 

436 

440 

...42431.43966 

42287 

442 42431,  43966,  44859 

455 42287 

510 

41987 

520 

43059 

546 

...43059.43060 

556 

43061 

558 41 988.  43061 

Proposed  Rulos: 

1 01 42003.  43772 

22CFR 

31 431 93 

40 42590 

41 42590.  43894 

42 42590,  43894 

502 43753 

512 43897 

PropOMd  RiitoK 

303 43772 

24CFR 

24 42634 

201 42634 

203 42634.  44861 

221 44861 

232 41 988.  44385 

234 42634,  44861 

235 41 988,  44385 

251 44861 

575 44861 

885 41 989 

Propoacd  RuteK 

24 42004 

575 „ 42664 

576 42664 

888 43486 

25CFR 

Proposed  RuteK 

2 43006 

26CFR 

1 42098.  43434.  44672 

35a 44861 

602 42098.  43434 

Proposed  RuteK 

1 42116.  42681.  44139, 

44609 

48 441 41 

301 44141 

602 42116,  42681.  44139, 

44609 

27CFR 

5 421 00 

9 441 03 

19 42100 

Proposed  RuteK 

9 44917 

28CFR 

2 44386.  44388 

Proposed  RuteK 

700 „.  42314 

29CFR 

2676 43571 

2700 44882 

Propoeed  RuieK 

103 43919 

1615 42450 

1 910 42321 

2550 42322 

2580 4461 0 

2640 43082 

2642 43082 

30CFR 

925 43757,  43758 

934 43759 

946 43572 


Proposed  RuteK 

57 

43345 

202 

43919 

203 

43919 

206 

43919 

212 

43919 

218 

701 

773 

780 

•*•*••*•""' 

43919 

42258 

43174 

42258 

784 „.. 

42258 

815 _ 

42258 

816 

42258 

817 

42258 

905 

44918 

944 

43622 

31CFR 

358 

41990 

560 

44076 

32CFR 

68 

44389 

98 

44883 

226 

42636 

361 

41993 

552  

44393 

706 

.42102-42103 

891  

44597 

33CFR 

60  

42639 

62 

42639 

66 

42639 

100 

.42639,43573 

117 

.42646 

-42649,  44106 

122 

42649 

162  

42650 

165 

240 

.41995 

42651,44107 
44108 

Propoeed  RuteK 

110 

42682 

117 

165 

183 

43623. 

43624.  44447, 

44448 

.42683,  43205 

44918 

34CFR 

324  

43482 

637  ... 

43544 

PropoooQ 
301  

RuteK 

44346 

303  .... 

44352 

304  

43312 

361 

44366 

602 

42684 

603 

42684 

674 

42460 

675 

42460 

676  

42460 

682 

42460 

36CFR 

223  

43324 

1120  ... 

43193 

223 

43020 

37  CFR 

Proposed  RuteK 

1 42016 

304 4461 0 

38  CFR 

1 42104 


3 43062 

4 441 17 

21 ., 421 1 3 

36 43761 

Proposed  RuteK 

1 43625 

21 44054 


39  CFR 

20. _ 

447. 


.43334 
.43335 


1 1 1 43089 

40  CFR 

52 43574.  44394 

60 42061,  42114.  42434 

61 . — 431 96 

81 44122 

85 _ 43827 

146 44395.  44520 

180 42290.  42291,  42651. 

43336. 44123 

264 44314 

265 4431 4 

271 41996.  43903 

403 42434 

414 42522 

416 — 42522 

600 „ 43827 

712 44826 

71 6 44826 

799 43762 

Pronnssrt  fhrfsK 

27 42030 

52 42019.  42323. 

42325, 441 51 ,  441 52. 44448. 
44920 

60 42326 

124 „ 441 53 

1 41 421 78.  42224 

142 42178,42224 

180 „ 42684,  42685 

264.™ 441 53 


270.. 
355.. 


.44153 
.44921 


795 43346 

799 43346 

41  CFR 

1 01  -7 43063 

201-38 42292 

42  CFR 

2 „ 41996,  42061 

405 44124 

435 43063 

436 43063 


405 44300 

442 44300 

488 44300 

489 44300 

43  CFR 

11 43763 

5460 42588 

5470 42586 

FroDDBod  RutoK 

4 43009 

PuMc  Land  OrderK 

6660 44893 

44  CFR 

64 44128 


59 

42117 

60 

42117 

61 

42117 

62 

42117 

65 

42117 

67 

42687 

70 . 

72 

42117 

42117 

45  CFR 

3....„ 

43336 

5 

43575 

612. 

47073 

1385 

44840 

1386. 

44840 

1387 

44840 

1388 

44840 

1157 

1607 

„..  42687 

..42460,  42760 

48  CFR 

558 

43906 

559 

43906 

560 

43906 

561 

562 

564 

43906 

43906 

43906 

566 

43906 

569 

43906 

47  CFR 

0 

42437 

2 

43588 

18 

21 

32 

43197 

„  435A8 

43916 

68 

43077 

73 42438.  42439,  43078, 

43198, 43336, 43589, 43764, 

44395-44397 

74 43saa 

78 

43588 

94 

43588 

rroposed  RuteK 
2 

43205 

36 

43906 

73 42460-42465,  43091, 

43208-43210. 43626. 43627. 
43775-43776. 43920, 44616 

80 - 4246S 

48  CFR 

Ch.  12 

44522 

PHS  315 

44397 

PHS  352 

44397 

815 

42439 

849 

2806 

42439 

42295 

Propoood  Ridso! 
5 

42519 

525 

42125 

552 

49  CFR 

395 

42125 

44<;90 

571 42440.  44893.  44898 

7 42772 

171 

42772 

172 

42772 

173 

42772 

174 

42772 

175 

42772 

176 

42772 

177 

178 



42772 

42772 

179 

42772 

533 

43366 

571 

43628 

1150 

42466 

1312 

43091 

50  CFR 

14 

43274 

17 

20 

.42063, 

42067.  42652. 

42658.44397 

43308 

222 

44912 

611 

630 

642 

650 



.43199.  44597 

42295 

42296 

44130 

663 „ 

„..  42445 

672 

675 

..42114 

43199.43917 

44S97 

riopossd  RuteK 

17 43921.  44450.  44453. 

44578-44583. 44922 
23 - 43994 

253 

44922 

611 

646 

..42408 

44154.  44157 
42125 

657 

672 



43925 

44154 

675 

441 S7 

LIST  OF  PUBLIC  LAWS 

Not*:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  Ust  of  PubHe 
Laws. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  th«  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  o<  CFR  titles,  prices,  and 

revision  dates. 

An  asterisk  (*)  precedes  each  entry  ttiat  has  beert  Issued  mnce  last 

week  and  which  is  now  available  for  sale  at  the  Governrr>er«t  Printing 

Office. 

New  units  issued  durir^  the  week  are  annourwed  on  the  back  cover  of 
the  daily  Federal  Ragistar  as  they  become  avatiabto. 
A  checkJist  of  current  CFR  volumes  comfinsing  a  corsplete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

Tt>e  annual  rate  for  subscription  to  all  reviaad  volumes  is  S595.QQ 
domestic.  $148.75  additional  for  foreign  mailing. 
Order  from  Superintendent  of  Documents,  Govenunent  Printing  Office, 
Washington,  DC  20402.  Charge  orders  (VtSA.  MastsfCard,  CHOICE. 
or  GPO  Deposit  Account)  may  be  telephofwd  to  tbe  GPOordw  desM 
at  (202)  7S3-323S  from  8:00  am.  to  4:00  pjp.  eastern  tirM,  Monday- 
Friday  (except  holidays). 
TWe 

1,  2  (2  Reserved) 

3  (1986  Convikilian  and  Pans  100  and  101) 
4 

SPwta: 

1-1199 „ 

1200-Cnd.  6  (6  RMerved) 

TPartK 

0-45 

46-51 

52 


:i: 


53-209 

210-299 

300-399 

400-«99 

700-899 

900-999 

1000-1059 15.00 


$9.00 
11.00 
14.00 

25.80 
9.50 

25.00 
16.00 
23.0* 
18.00 

32.ae 

1«.80 
I5.00 
23.80 

38l80 


Jon.  1.  1987 

>  Joi.  1. 1987 

JaB.l.l9Cr 

Jan.  1,1987 
Jon.  1,  1987 

Jon.  1.1987 
Job.  1.1987 
te.  1.19V 
km.  1,  1987 

JMK.1, 1W 


""T 


13.00 

11.00 
18.00 

9.50 
25.00 
26.00 

9.50 


1060-1119. 

1120-1199. 

1200-1499. 

1500-1899.. 

1900-1944., 

1945-fnd.. 

• 

tParts: 

1-199..- 18.00 

200-End „ _ 16.00 

10  Parts: 

0-199 ,.„. 29.00 

200-399 ;. 13.00 

400-499 14.00 

500-M „... „ „ 24.00 

11  11.00 

11.00 
27.00 
13.00 
27.00 
19.00 

21.00 
19.00 
9.50 
19.00 
11.00 

10.00 
20.00 
14.00 


121 

1-199 

200-299.... 
300-499.... 

500-fad 

13 

14  Parts: 

1-59 

40-139...... 

140-199._. 
300-1199. 
1200-M.. 


IS  I 

0-299 

300-399.. 

400-M... 


Jtoil. 

JkiLl, 
Jan.  1,  1987 
Jon.  1,  1907 
km.  1. 19t} 
Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1, 1987 
Jon.  1. 1987 

Jan.  1,  1987 
Jon.  1,  1987 

Jan.  1,  1987 
Jon.  1,  1987 
Jon.  1. 1987 
Jon.  1,  1987 
July  1,  1987 

Jan.  1,  1987 
Jan.  1,  1987 
Jan.  1,  1987 
Jon.  1.  1987 
Jan.  1,  1987 

Jan.  1, 1987 
Jan.  1,  1987 
Jan.  1,  1987 
Jan.  1,  1987 
Jan.  1, 1987 

Jan.  1, 1987 
Jan.  1, 1987 
Jan.  1, 1987 


YWa 

18  Parts: 

0-M9.- 

150-999.... 
1000-fad... 


Price       Revision  Date 


12.00 
13.00 
19.00 


171 

i-w». Mjoa 

2a»-33» 14.00 

240-titf. 19.00 

18  Parts: 

1-U9 

150-279- 
280-399.. 
4aO-EDd... 


It 

1-191 

280-bd^ 


20  Parts: 
1-3W. 


15.80 

14.00 

13.00 

8.50 

27J» 
5.50 

12.00 
23JB0 


SOO-Cnd 

2t  Parts: 

1-99._ 

100-169 

170-199....... 

200-299 

300-499 

500-599 

600-799 

800-1299 

1300-bd 

22  farts: 

i-a» 


3as-iirfi_ 

23 

24P8rtK 

0-19» 


200-409 

500-609 

7QO-1M9 

INft-M 

2$ 

26Parta: 

§1 1.0-1.60.- 

§1  T.4V1.169 

a  t.i7»-t.3eo...... 

SI  1.3OT-f.40»...-. 

§9  1.401-1.300 

H  1.50T-1.640...... 

§§  1.641-1.850 

SilJSI-1.1000.... 
81 T.  1001-1.1400.. 

SS1.1401-li«tf 

2-2t._- 

M-^ 

40-4» 

50^29t. 

300-499 

500-599 

6aO-fnA 

27  Parts: 

1-199 

200-lndu 


12.80 

M.e» 

10.80 

5.30 

26.80 
21.80 

7.00 
13.80 

6.00 

19.00 
13.00 
tMO 

14.00 
30.00 
9.00 
18.00 
17.00 
24.00 

12.00 
22.00 
17.00 
14.00 
21.00 
15.00 
17.00 
27.00 


20.00 
20.00 
13.00 
12.00 
14.00 
15.00 
8.00 
6.00 

21.00 
13JI0 
*at  23.80 

20  Parts: 

0-99 _ 16.00 

iao-4»» r.oo 

50O-8W 24.00 

1900-mO 27.00 

mi-was 4.50 


Jan.  1,  1987 
Jon.  1,  1987 
Joik  1.1987 

A^.U1987 
Apr.  1.  1987 
Apr.  1,1987 

Apr.  1,  1987 
Apr.  1,1907 
Apr.  1,  1987 
Apr.  1. 1987 

Apr.  1, 1987 
Apr.  1.  1987 

Apr.  1. 1987 
A^.  1. 1907 
%.  1. 1907 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


1,1987 
1,1987 
T.  1987 
1,1987 
1,  1987 
1,1987 
1,1987 
1.1987 


Apr.  1,  1987 

Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1.1907 

Apr.  1. 1987 
Apr.  1,1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 

A^.l.l9t7 
A^.  I.  1907 
Apr.  1. 1987 
Apr.  T,  1987 
Apr.  1. 1987 
Apr.  1. 1987 
Apr.  1,  1987 
Apr.  1, 1987 
Apr.  1. 1987 
Apr.  1. 1907 
Apr.  1. 1907 
A^.  1. 1987 
A|>.  I.M87 
Apr.  1. 1987 
Apr.  1. 1907 
*Apr.  1.198» 
Apr.  1. 1989 

Apr.  1. 1987 
Apr.  1.1987 
July  1,1907 

Ajly  1, 1987 
Juiyi,  1987 
July  T,  1987 
Ally  1,1987 
JulyKlM4 
July  1, 1987 


Tttl* 

1W6 10.00 

1927-End 23.00 

30  Parts: 

0-199 14.00 

*200-699 8  50 

700-M 18.00 

31  Parts: 

0-lW 12.00 

200-tnd „ 16.00 

32  Parts: 

1-39,  Vol.  1 15.00 

1-39,  Vol.  R 19.00 

1-39,  Vol.  HI 18.00 

1-189 17.00 

190-399 23.00 


400-629.. 
630-699.... 
700-799.... 
800-End 

33  Parts: 

1-199 

200-Cnd 


21.00 

13.00 

15.00 

16.00 

27.00 

19.00 

34  Parts: 

1-299 20.00 

300-399 1 1 .00 

400-End „ . ..... 23.00 

35  9.00 

36  Parts: 

1-199 12.00 

*200-&id 19.00 


37 

38  Parts: 

0-17 

18-6id 

30 


13.00 

21.00 
15.00 
13.00 


40  Parts: 

1-51 „ 21.00 

52 27.00 

53-60 23.00 

61-80 _. 12  00 

81-99 25.00 

100-149 23.00 

*150-189 18.00 

190-399 27.00 

400-424 22.00 

425-699 21.00 

*700-End 27.00 

41  Chapters: 

1, 1-1  to  1-10 13.00 

1,  1-1 1  to  Appendix,  2  (2  Resened) 13.00 

3-6 _ 14.00 

7 6.00 

8 4.50 

9 13.00 

10-17 9.50 

18,  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  H,  Ports  6-19 13.00 

18,  Vol.  Bl,  Parts  20-52 13.00 

19-100 13.00 

1-100 10.00 

101 23.00 

102-200 1 1 .00 

201-&id „ 8.50 

42  Parts: 

1-60 15.00 

61-399 10.00 

400-429 20.00 


Revision  Date 
1987 


July 
July 

•July 
July 
July 

July 
July 

♦July 
•July 
•July 

«y 
Mr 

July 
July 
July 
July 

July 
July 

July 
July 
July 
July 

July 
July 
July 

wy 

July 

Wy 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 


987 

985 
987 
987 

987 
987 

984 
984 
984 
986 
987 
987 
986 
987 
986 

986 
987 

987 
987 
987 
987 

987 
987 
987 

986 
986 
987 

986 
986 
986 
987 
987 
986 
987 
986 
987 
987 
987 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
987 
987 
987 
987 

986 
986 
986 


Title 

430-End 

43  Parts: 

1-999 

1000-3999. 


15.00 


. 14.00 

_            _  24  00 

4000-&d l.."Z  llloO 

44  17.00 

45  Parts: 

1-199 

200-499 

500-1199 

1200-End 

46  Parts: 

1-40 

41-69 

70-89 

90-139 


140-155.... 
156-165.... 
166-199.... 
200-499.... 
500-End..... 

47  Parts: 

0-19 

20-39 

40-69 

70-79 

80-Cnd 


13.00 

9.00 

18.00 

13.00 

13.00 
13.00 

7.00 
11.00 

8.50 
14.00 
13.00 
19.00 

9.50 

17.00 
18.00 
11.00 
17.00 
20.00 

21.00 
16.00 
27.00 
17.00 
23.00 


48  Chapters: 

1  (Parts  1-51) 

1  (Ports  52-99) 

2 

3-6 

7-14 

15-&»d 22.00 

49  Parts: 

1-99 

100-177 

178-199 

200-399 

400-999 „.. 

1000-1199 

1200-fod 


..» 10.00 

24.00 

™„ —  19.00 

17.00 

21.00 

17.00 

17.00 

SOParta: 

1-199 15.00 

200-M _ 25.00 


Oct.  1,  1986 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1985 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 
1986 
1986 

1986 
1986 

1987 

1987 

1983 
1984 
1985 
1986 
1987 
1987 

■  Because  fille  3  it  ea  ORnud  efle)pierto«,  Ms  vohmie  mt  di  previoM  velumes  siiaeW  to 
fetaieed  os  e  pvnMnent  ravifeeoe  source. 

*  No  omendments  to  this  vetunie  were  premulgaledduniglhe  period  Apr.  I,  1980wMircii 
31, 1987.  The  CFR  voImm  issued  esoi  Apr.  I,  1980.  stouM  to  relnod. 

*No  omeedmewti  le  Ms  velune  were  proomlgaMd  durieg  die  period  Mtr  >.  19>S  ••  Jum 
30,  1986.  TtoCRtvetuine  issued  OS  of  July  1.  198S  stouU  to  reMined. 

«The  Ml  1,  1985  oMoa  ol  32  CFR  f>arts  1-189  eeataim  e  iMe  only  tor  Ports  1-39 
Musive.  For  ito  M  Micl  of  Ito  Delonse  Acquisitioe  RegutalioMS  ie  Ports  1-39.  consell  *e 
Mee  CFR  vokanes  issued  os  oi  July  1,  1984,  containaig  Itose  ports. 

*TtoJuly  1,  198S  odHioo  of  41  CFR  diopters  1-100  conMiM  e  oole  only  lor  OiopMrs  IM 
49  indusive.  For  Ito  ful  Mxt  of  procuremenl  reguMoes  i*  Chvlert  1  le  49,  ceasull  *e  elevea 
CFR  vokimes  issued  as  oi  July  I.  1984  cauuiniBg  lliose  ctapMra. 

'  No  onwndwowls  to  Ms  volunie  were  prowwlgaed  durieg  Ito  period  00.  1,  1985  to  Sept. 
30.  1986.  Tto  CFR  Mtone  issued  OS  ofOci.  ),  )985stouldtoi 


Oct.  1 
Oct.  1 
Od.  1 
Oct.  1 

Od.  1 
Oct.  V 
Od.  1 
Od.  1 
•Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Dec.  31 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 


CFR  Index  and  Findings  Aids „ „.   27.00  Jon.  1 

Complete  1987  CHJ  set „ „ 595.00 

Microfiche  CFR  EditKM: 

Complete  set  (one-time  moPing) 155.00 

Complete  set  (one-time  moling) 125.00 

Complete  set  (one-time  mailing) 115.00 
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Presidential  Documents 


Proclamation  5747  of  November  19,  1987 
National  Family  Week,  1987 


By  the  President  of  the  United  States  of  America 


[KR  Doc.  87-27173 
Filed  11-20-87;  4:11  pm] 
Billing  code  3195-01-M 


A  Proclamation 

The  destiny  of  America  is  shaped  not  only  by  events  within  the  councils  of 
government,  industry,  and  finance,  but  also  by  the  hand  of  God  and  the  life 
and  the  love  in  each  and  every  home  in  our  Nation.  America's  families  are  a 
tremendous  source  of  strength  and  faith  and  freedom  for  our  children  and  our 
country,  and  during  National  Family  Week  we  recognize  this  truth  and  pay 
glad  tribute  to  the  families  of  our  land. 

The  family  is  a  source  of  well-being,  a  place  to  give  and  receive  love  and  to 
leam  and  live  our  traditions  and  the  virtues  and  the  values  of  responsibiUty, 
selflessness  and  self-reliance,  loyalty,  mutual  respect,  fairness,  and  the  power 
of  faith.  In  families  we  also  come  to  know  our  inherent  dignity  and  worth  as 
individuals  and  to  enjoy  the  God-given  rights  that  are  the  basis  of  freedom. 

We  must  remember  during  National  Family  Week,  and  especially  during  the 
Bicentennial  of  the  Constitution,  that  freedom,  the  family,  and  the  individual 
have  everything  to  do  with  each  other.  That  is  a  truth  that  the  Founders  of  our 
country  knew  well.  The  more  the  integrity  of  the  family  is  fostered— the  more 
social  and  public  policy  influences  that  weaken  the  family  are  eliminated— the 
stronger  is  freedom  and  the  healthier  is  society.  Let  us  forever  remember  this 
personally  and  as  a  people,  for  the  good  of  our  families  and  the  good  of  our 
country. 

The  Congress,  by  Public  Law  100-166,  has  authorized  and  requested  the 
President  to  proclaim  the  week  of  November  22  through  November  28, 1987.  as 
"National  Family  Week." 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  22  through  28,  1987.  as 
National  Family  Week.  I  invite  the  Governors  of  the  several  States,  the  chief 
officials  of  local  governments,  and  all  Americans  to  celebrate  this  week  with 
appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  nineteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twelfth. 
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The  section  of  the  FEDERAL  REGtSTER 
contains  regulatory  documents  having 
general  applJcabHity  and  legal  effect,  most 
(A  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  Service 

7  CFR  Part  900 

Procedure  for  the  Conduct  of 
Referenda  in  Connection  wltti 
Mariceting  Orders  for  Eggs  and  Spent 
Fowl 

agency:  Agricultural  Marketing  Service. 
USDA. 

Acnow;  Final  rule. 

summary:  a  rule  establishing  a 
procedure  for  the  conduct  of  referenda 
on  marketing  orders  for  eggs,  spent  fowl, 
and  their  products  was  published  in  the 
Federal  Register  on  April  24. 1987.  The 
rule  was  developed  for  a  proposed  egg 
marketing  order  on  which  producers 
voted  in  a  referendum  May  25-June  19. 
1987.  The  requisite  number  of  producers 
voting  and  the  volume  of  production 
represented  by  producers  voting  failed 
to  approve  the  egg  marketing  order.  The 
proceeding  on  the  egg  marketing  order 
was  subsequently  terminated  on  August 
10, 1987.  Therefore,  the  procedure  for 
conduct  of  referenda  is  no  longer  needed 
and  is  removed  from  the  regulations. 
EFFECTIVE  DATE:  November  24, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  L.  Lockard,  Poultry  Division, 
AMS,  USDA,  P.O.  Box  96456. 
Washington.  DC  20090-6456.  Phone  (2021 
382-6132. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1521-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act,  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities  because  the  rule  removes  from 
the  regulations  procedures  to  conduct 
referenda  that  are  no  longer  necessary. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601  etseq.]  authorizes  the 
development  of  marketing  agreements 
and  marketing  orders  for  eggs,  spent 
fowl,  and  products  thereof.  The  Act  ' 
further  requires  that  a  referendum  be 
held  to  determine  whether  affected 
producers  approve  or  favor  any  such 
order.  Accordingly,  procedures  to  be 
followed  in  conducting  an  initial 
referendum  as  well  as  any  subsequent 
referenda  were  necessary  to  meet  the 
requirements  of  the  Act. 

Notice  of  proposed  rulemaking  on  a 
procedure  for  the  conduct  of  referenda 
in  connection  with  marketing  orders  for 
eggs  and  spent  fowl  was  published  in 
the  Federal  Register  on  February  2, 1987 
(52  FR  3119),  followed  by  issuance  of  the 
final  rule  on  April  24, 1987  (52  FR  13630). 

Certain  provisions  of  the  rule  were 
developed  to  conform  with  those  of  the 
proposed  egg  marketing  order.  Inasmuch 
as  producers  Tailed  to  approve  the 
marketing  order  in  a  referendum 
conducted  May  25-)une  19, 1987,  and 
rulemaking  proceedings  on  the  proposed 
order  were  subsequently  terminated  on 
August  10. 1987  (52  FR  29531).  the  need 
for  a  referenda  procedure  no  longer 
exists. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35).  the  Office  of  Management  and 
Budget  (OMB)  has  discontinued  the 
information  collection  approval  (OMB 
Control  No.  0581-0155). 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  in  view  of  the  August  10, 1987. 
termination  of  the  rulemaking 
proceedings  for  the  proposed  egg 
marketing  order,  the  need  for  a 
referenda  procedure  no  longer  exists. 

List  of  Subjects  in  7  CFR  Part  900 

Marketing  agreement  and  order,  Eggs. 

PART  900— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  900  continues  to  read: 


Federal  Register 

Vol.  52.  No.  228 

Tuesday,  November  24.  1987 


Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U  S.C.  601-674. 

Subpart— Procedure  for  ttie  Conduct 
of  Referenda  in  Connection  with 
Mart(eting  Orders  for  Eggs  and  Spent 
Fowl  Pursuant  to  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
Amended — [Removed] 

§§900.700    through  900.707  [Removed] 

2.  Accordingly,  for  the  reasons  set 
forth  in  the  preamble,  S§  900.700-900.707 
of  7  CFR  Part  900  are  removed. 

Signed  at  Washington.  DC.  on  November 
17. 1987. 

I.  Patrick  Boyle. 

Administrator. 

(FR  Doc.  87-27030  Filed  11-23-87;  8:45  am] 

BILUNG  CODE  3410-02-M 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  614  and  624 

Farm  Credit  System  Regulatory 
Accounting  Practices— Temporary 
Regulations;  Loan  Policies  and 
Operations— Loss  Sharing 
Agreements;  Correction 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Final  rule;  correction. 


summary:  The  Farm  Credit 
Administration  (FCA)  is  correcting 
errors  in  the  final  rule  which  amended 
provisions  of  Parts  614  and  624  relating 
to  the  use  of  regulatory  accounting 
practices  (RAP)  by  Farm  Credit  System 
(System)  institutions  and  to  a  regulation 
relating  to.  among  other  things,  the 
reversal  of  previously  accrued  financial 
assistance  under  System  loss-sharing 
agreements.  The  final  rule  appeared  in 
the  Federal  Register  on  November  16. 
1987  (52  FR  43733). 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Dalton.  Financial  and  Analysis 
Division.  Farm  Credit  Administration, 
1501  Farm  Credit  Drive.  McLean, 
Virginia  22102-5090.  (703)  883-4020. 
SUPPLEMENTARY  INFORMATION:  A 

technical  correction  is  made  to 
amendatory  instruction  No.  1  (52  FR 
43740.  November  16. 1987)  to  reflect 
additional  authority  citation  for 
§  614.4341  of  Part  614. 

In  typesetting  the  final  rule  published 
November  16. 1987.  at  page  52  FR  43741. 
column  2.  paragraph  (b)  of  §  624.113. 
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foUowring  the  word  "with"  in  Hne  8.  the 
text  "§624.103.  and  each  Federal  land 
bank  association  that  is  using  RAP  to 
pass  through  the  use  of  RAP  by  the 
district  Federal  land  bank  ia  accordance 
with"  was  inadvertently  omitted.  I 

PART  614-LOAN  POLICIES  AND 
OPERATIONS 

1.  The  BHthwity  dtatioB  for  Part  614  is 
corrected  as  follows: 

Autfawtty:  12  U.S.C  a83,  2198.  2202.  2243, 
22M.  2252(aX10). 

Section  614.4341  also  iswieil  under  12 
U.S.a  2m2(22).  2053,  2027(18).  2093(15). 
2122(t«).  2216G.  22S2(a)(l(H. 

PART  624-FARM  CREDIT  SYSTEM 
REGULATORY  ACCOUNTING 
PRACTICES:  TEMPORARY 
REGULATIONS 

2.  Section  624.113.  the  introductory 
text  of  paragraph  (b)  is  corrected  to  read 
as  foUows: 

§624.113    Financial  reporting  and 


,a 


(b)  Each  Federal  land  bank,  bank 
cooperatives,  and  the  Central  Bank  for 
Cooperatives  that  is  deferring  its 
provision  for  loan  losses  in  accordance 
with  §§624.103  and  624.111(b).  each 
production  credit  association  that  is 
deferring  its  provision  for  loan  losses  in 
accordance  with  §  624.103.  and  each 
Federal  land  bank  association  that  is 
using  RAP  to  pass  throu^  the  use  of 
RAP  by  the  district  Federal  land  bank  in 
accordance  with  §624.104  shall  comply 
with  the  requirements  of  this  paragraph. 

Dated:  November  19. 19B7. 
David  A.  (SL 

Secretary.  Farm  Credit  Administration  Board. 
(FR  Doc  87-27045  Filed  11-23-87;  8:45  am] 

■LUHQ  CODE  (TOt-tl-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Admintolration 

20  CFR  Parts  404  and  416 

tR«9.Noa.4and1«] 


SocW  Sacurlly  BwaOts  and 
Supplewanlal  SacMTtty  mooRM:  Crota- 
Refarenca  CorracUona 

AOENCV:  Social  Security  Administration, 

HHS. 

Acnow:  Final  rule. 

aw— AWY.  We  are  amending  die 
regulations  at  §  404.1594(f)(7)  of 
Regulations  No.  4  and 


§§  416.994{b)(5)(vii)  and  416.1161(b)  of 
Regulations  No.  16  to  change  incorrect 
cross-references. 

EFFCCnvc  DATE  The  amendments  to 
§§  404.1594. 416.994  and  416.1161  are 
being  issued  as  a  final  rule  and  are 
effective  November  24. 1987.  We  will 
consider  any  comments  on  the  final  rule 
amending  the  regulations  at 
§§  404.1594(f)(7).  416.994(b)(5Kvii)  and 
416.1iei(b)  that  are  received  on  or 
before  January  25. 1968.  and  will  revise 
audi  rule  if  public  comment  warrants. 
AOORESSes:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services.  P.O.  Box  1585.  Baltimore. 
Maryland  21203.  or  delivered  to  the 
Office  of  Regulations.  Social  Security 
Administration.  3-B-4  Operations 
Building,  6401  Security  Boulevard. 
Baltimore,  Maryland  21235.  between  8:00 
a.m.  and  4:30  pjn.  on  regular  business 
days.  Comments  received  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 
KM  FORTMEH  IMFORMATIOM  CONTACT: 
Henry  D.  Lemer.  Legal  Assistant.  6401 
Security  Boulevard.  Baltimore, 
Maryland  21235,  telephone  (301)  594- 
7463. 

supptEMEurr ARV  infommation:  In  our 
current  regulations  at  §  404.1594(f)(7). 
we  inadverteady  cross-referred  to 
"§§  404.1560  through  404.1569"  on  lines  4 
and  5.  In  paragraph  (b)(5)(vii)  of 
§  416.994,  we  also  inadvertently  cross- 
referred  to  "§  416.960  dirough  416.969" 
on  lines  4  and  5.  We  are  amending  these 
sections  to  change  the  cross-references 
to  read  §§  404.1561  and  416.961 
respectively. 

In  paragraph  (b)  of  §  416.1161  of 
Regulations  No.  16.  on  lines  7  through  9. 
we  inadvertently  described  and  stated 
an  incorrect  cross-reference.  We  are 
amoiding  this  section  to  read  "support 
and  maintenance  assistance  described 
in  §  416.1157(c)"  instead  of  "home 
energy  assistance  described  in 
§  §  416.1155  and  416.1156". 

The  Departeent  generally  follows  the 
Notice  of  Proposed  Rulemaking  and 
public  comment  procedures  specified  in 
section  553(b)(B)  of  the  Administrative 
Procedure  Act  {APA)  (5  U.S.C.  553(b)(B)) 
in  the  developasent  of  its  regulations. 
The  APA  provides  an  exception  to  the 
notice  and  public  comment  procedures 
when  an  agency  finds  there  is  good 
cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  minecessary,  or  contrary 
to  the  public  interest  We  have 
determined  that  under  5  U.S.C.  553(b)(B). 
good  cause  exists  for  waiver  of 


proposed  mlemeking  and  puHic 
comment  procedures  on  this  final  rule 
because  we  are  only  making  minor 
technical  corrections  which  will  not 
afect  an  individual's  ri^ts  under  eidier 
tide  II  or  title  XVI.  Thus,  an  opportunity 
for  prior  public  comment  is  unnecessary, 
and  this  rule  is  being  issued  as  a  final 
rule.  It  will  be  effective  on  tl»  date  U  is 
published  in  die  Fadacal  Biegistac. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  tiiis  regulation  will 
not  result  in  any  program  or 
administrative  cost,  or  otherwise  meet 
any  of  the  threshold  criteria  for  a  major 
rule.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

Regulatory  Flexibility  Act 

We  certify  that  diis  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  only  corrects  cross- 
references.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Pub.  L. 
96-354.  die  Regulatory  Flexibility  Act.  is 
not  required. 

Paperwork  Reductioa  Act 

TTiis  relation  imposes  no  additional 
reporting  or  recordkeeping  requirements 
requiring  Office  of  Management  and 
Budget  clearance. 

(Catalog  of  Federal  Doineatk  AuUtance 
Program  No.  13  J02.  Social  Security  DiaabUity 
Insurance;  No.  HJ07,  Supplemental  Security 
Income  Program) 

List  of  Subjects 

20CFRPart404 


Administrative  practice  and 
procedure.  Deafli  benefits.  Ksability 
benefits.  Old-age,  Survivors  and 
Disability  insurance. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  security  income. 

Dated:  September  22, 1987. 
DoTcaa  R.  HuAy. 
Commiesionerof  Social  Seauity. 

Approved:  October  23. 1967. 

Otis  R.  Bowen. 

Secretary  ofHeakb  and  Mumaa  Services. 

Subpart  P  of  Part  404  of  Chapter  III  of 
Title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  404— [AMENDED] 

1.  The  authority  citation  for  Subpart  P 
of  Part  404  continues  to  read  as  follows: 

Authority:  Sees.  202, 205  (a),  (b),  and  (d)- 
(h),  216{i),  221  (a)  and  (i).  222(c),  223,  225,  and 
1102  of  the  Social  Security  Act;  42  U.S.C.  402 
405  (a),  (b).  and  (d)-{h).  416(i),  421  (a)  and  (i).' 
422(c),  423, 425,  and  1302;  sec.  505(a)  of  Pub 
L  96-265,  94  Stat  473;  sees.  2(d)(2),  5,  6.  and 
15  of  Pub.  L.  98-460.  98  Stat.  1797. 1801, 1802 
and  1808. 

§404.1594    [Amended] 

2.  Section  404.1594,  paragraph  (f)(7)  is 
amended  by  removing  the  cross- 
reference  "§§404.1560  Uirough  404.1569" 
and  inserting  "§404.1561". 

PART  416— [AMENDED] 

3.  The  auUiority  citation  for  Subpart  I 
of  Part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1614(a).  1619, 1631(a) 
and  (d)(1),  and  1633  of  the  Social  Security 
Act;  42  U.S.C.  1302, 1382c(a),  1382h,  1383(a) 
and  (d)(1),  and  1383b;  sees.  2. 5. 8.  and  15  of 
Pub.  L  98-46a  98  Stat.  1794. 1801. 1802,  and 
1808. 

§416.994    [Amended] 

4.  Section  416.994.  paragraph 
{b)(5)(vii)  is  amended  by  removing  the 
cross-reference  "§§416.960  through 
416.969"  and  inserting  "§  416.961". 

5.  The  audiority  citation  for  Subpart  K 
of  Part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1602. 1611, 1612, 1613. 
1614(f).  1621,  and  1631  of  the  Social  Security 
Act;  42  U.S.C  1302. 1381a,  1382, 1382a,  1382b 
1382c[f).  1382J,  and  1383;  sec.  211  of  Pub.  L 
93-86,  87  Stat.  154;  sec  2839  of  Pub.  L  98-369, 
98  Stat.  1144. 

§416.1161    [Amended] 

6.  Section  416.1161.  paragraph  (b)  is 
amended  by  removing  "home  energy 
assistance  described  in  §§416.1155  and 
416.1156"  and  inserting  "support  and 
maintenance  assistance  described  in 

§  416.1157(c)". 

(FR  Doc.  87-27020  Filed  11-23-87;  8:45  am] 

an^JNG  CODE  41Mmi.M 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Mattera 

28CFRPartO 
[Aa  Order  1237-67] 

Organization  of  the  Department  of 
Juatice  Executiva  Office  for 
Immigration  Mattera 

aqency:  Executive  Office  for 
Immigration  Matters.  Department  of 
Justice. 

action:  Final  rule. 


summary:  The  name  of  the  Executive 
Office  for  Immigration  Review  is  hereby 
changed  to  Executive  Office  for 
Immigration  Matters.  To  assist  in  the 
implementation  of  the  Immigration 
Reform  and  Control  Act  of  1986.  the 
Office  of  Chief  Administrative  Hearing 
Officer  has  been  established  and  placed 
within  die  Executive  Office  for 
Immigration  Matters.  The  Chief 
Administrative  Hearing  Officer  has  die 
authority  to  generally  supervise 
Administrative  Law  Judges  in  their 
duties  of  adjudicating  cases  under  8 
U.S.C.  1324  A  and  B.  Also,  certain 
changes  in  terminology  have  been  made 
to  reflect  current  word  usage. 
EFFECTIVE  DATE:  November  24, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  S.  Hurwitz.  Counsel  to  the 
Director.  Executive  Office  for 
Immigration  Matters,  Suite  1609.  5203 
Leesburg  Pike,  Falls  Church.  Virginia 
22041,  telephone  (703)  756-8470. 
SUPPLEMENTARY  INFORMATION:  The 
name  of  the  Executive  Office  for 
Immigration  Review  is  hereby  changed 
to  Executive  Office  for  Immigration 
Matters.  This  is  being  done  to  more 
accurately  reflect  die  broader  mission 
and  increase  responsibilities  of  the 
agency.  Sections  101  and  102  of  die 
Immigration  Reform  and  Control  Act  of 
1986  require  diat  Administi^tive  Law 
Judges  preside  over  hearings  mvolving 
allegations  of  unlawful  employment  of 
aliens  and  unfair  immigration-related 
employment  practices.  To  implement 
these  provisions,  the  Department  of 
Justice  has  created  the  position  of  Chief 
Administrative  Hearing  Officer  who  will 
be  responsible  for  generally  supervising 
the  Administrative  Law  Judge  Program 
under  the  direction  of  the  Director. 
Executive  Office  for  Immigration 
Metiers.  Also,  the  seldom  used  term 
I'Chief  Special  Inquiry  Officer"  and 
"Special  Inquiry  Officer"  have  been 
changed  to  "Chief  Immigration  Judge" 
and  "Immigration  Judge"  to  reflect 
current  terminology.  Compliance  with  5 
U.S.C.  553  as  to  notice  of  proposed 
rulemaking  and  delayed  effective  date  is 
unnecessary,  as  this  rule  relates  to 
agency  management  and  organization. 

This  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  Executive 
Order  12291.  In  accordance  with  5  U.S.C. 
e05(b),  the  Attorney  General  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  28  CFR  Part  0 

Government  employees.  Organization 
and  functions  (Government  agencies), 
Authority  delegations  (Government 
agencies). 


Accordingly,  Chapter  I  of  Title  28  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  0-ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 
EXECUTIVE  OFFICE  FOR 
IMMIGRATION  MATTERS; 
IMMIGRATION  MATTERS 

1.  The  authority  citation  for  Part  0  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  2303;  8  U.S.C.  1103, 
1324A,  1427(g);  15  U.S.C.  644{k);  18  U.S.C. 
2554.  4001,  4041,  4042.  4044.  4082,  4201  et  seq., 
6003(b);  21  U.S.C.  871.  881(d),  904;  22  U.S.C. 
283a,  1621-16450, 1622  note:  28  U.S.C.  509, 
510,  515,  524,  542,  543,  552,  552a.  569;  31  U.S.C. 
1108;  50  U.S.C.  App.  2001-2017p:  Pub.  L  No. 
91-513,  sec.  501;  EO  11919;  EO  11267;  EO 
11300. 

2.  Section  0.105  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§0.105    General  functiona. 


(a)  Subject  to  limitations  contained  in 
section  103  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1103)  and 
excepting  die  audiority  delegated  to  the 
Executive  Office  for  Immigration 
Matters,  the  Board  of  Immigration 
Appeals,  die  Office  of  the  Chief 
Immigration  Judge.  Immigration  Judges, 
and  the  Office  of  die  Chief 
Adminisb-ative  Hearing  Officer, 
administer  and  enforce  the  Immigration 
and  Nationality  Act  and  all  other  laws 
relating  to  immigration  (including  but 
not  limited  to  admission,  exclusion,  and 
deportation),  naturalization,  and 
nationality.  Nothing  in  this  paragraph 
shall  be  construed  to  authorize  the 
Commissioner  of  Immigration  and 
Naturalization  to  supervise  the  litigation 
of  or  to  approve  the  filing  of  records  on 
review,  appeals,  or  petitions  for  writs  of 
certiorari  or  to  intervene  or  have 
independent  representation  in  cases 
under  the  immigration  and  nationality 
laws  except  as  provided  in  paragraph 
(e)  of  this  section. 
*        *        ♦        ♦        • 

3.  Subpart  U  is  revised  to  read  as 
follows: 

Subpart  U— Executive  Office  for 
Immigration  Matters 

0.115    General  functions. 
0.116    Board  of  Immigration  Appeals. 
0.117    Office  of  Chief  Immigration  fudge. 
0.118    Office  of  Chief  Administrative 
Hearing  Officer. 
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Subpert  U—CxecMttve  Office  for 
Immigrettoii  Matters 

sails   GwMnI functiont. 

The  Eseecutive  Office  for  InmUgratioD 
Matters  shall  be  headed  by  a  Director, 
who  shall  be  responsible  for  the  general 
supervision  of  thie  Board  of  hnmigratioa 
Appeals,  the  CMBce  of  the  Chief 
Immigration  ludge,  and  the  Office  of  the 
Chief  Administrative  Hearing  OfBcer  in 
the  execution  of  their  duties. 

The  Ehrector  may  redelegate  the 
antfaority  delegated  to  him  by  the 
Attorney  General  to  the  Chairman  of  the 
Board  of  Immigration  Appeals,  the 
Office  of  the  CUef  Immigration  Judge,  or 
the  Office  (k  the  Chief  Administrative 
Hearing  Officer. 


S0.1W   Beate et iwwilgraMon Appeals. 
The  Board  of  Immigration  Appeals 
shall  consist  of  a  Chairman  and  four 
other  members.  The  Chairman  shall  be 
responsible  for  providing  supervision 
and  establishing  internal  operating 
procedures  of  the  Board  in  the  exercise 
of  its  authorities  and  responsibilities  as 
delineated  in  8  CFR  3.1  through  3.8. 

S  0.117  OMIca  of  CMat  InmigraMon  Judge. 

The  Qiief  Immigration  Judge  shall 
provide  general  supervision  to  the 
Immigration  Judges  in  performance  of 
their  duties  in  accordance  with  the 
Immigration  and  Nationality  Act  8 
U.S.a  1226  and  1252  and  8  CFR  3.9. 

S&11S    OlfleaofCMaf  AdnMstrativa 
iwanng  iimcer. 

The  Chief  Administrative  Hearing 
Officer  shall  provide  general  supervision 
to  the  Administrative  Law  Judges  in 
performance  of  their  duties  in 
accordance  with  8  U.S.C.  1324  A  and  B. 

Date:  November  13. 1987.  i 

Ed%»ui  Mbmi  m.  I 

Attorney  General. 
(FR  Doc  87-27013  Filed  11-19-87;  3:10  pmj 
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Rules  Of  Practice  and  Procedure  for 
Administrative  Hearings  Before 
Administrative  Law  Judges  In  Cases 
involving  Allegations  of  Unlawful 
Employment  of  Aiene  and  Unfair 
Immigration-Related  Employment 


UMI 


AQCNCV:  Executive  Office  for 

Immigration  Matters,  Department  of 

Justice. 

action:  Interim  final  rule  with  request 

for  comments. 


SUNMMUT:  Tliese  regulations  will 
establish  procedures  for  implementation 
of  sections  274A  and  274B  of  the 
Immigration  and  Nationality  Act  as 
amended  by  die  Immigration  Reform 
and  Control  Act  of  1986. 

Specifically,  these  regulations  will 
add  a  new  Part  66  which  will  provide 
the  rules  of  practice  and  procedure  in 
administrative  hearings  regarding: 

(1)  Allegations  of  unlawful  hiring, 
recruiting  or  referring  for  a  fee.  for 
employment,  in  the  United  States  of 
aliens  knowing  that  the  aliens  are  not 
authorised  to  woiic  in  the  United  States, 
or  the  continued  employment  of  aliens 
in  the  United  States  knowing  the  aliens 
are  (or  have  become]  unauthorized  to 
work  in  the  United  States,  or  failure  to 
comply  with  the  employment 
veriHcation  requirements; 

(2)  Allegations  of  unfair  immigration- 
related  employment  practices;  or 

(3)  Allegations  of  the  unlawful 
imposition  of  any  requirement  that  an 
individual  post  bond,  security,  or 
otherwise  guarantee  or  indemnify 
against  potential  liability  for  unlawful 
hiring,  recruiting  or  referring  of  such 
individual 

DATCS:  Effective  Date:  November  24, 
1987,  pitfsuant  to  5  U.S.C.  553(d). 

Comment  Date:  Although  not  required 
under  the  Administrative  Procedure  Act 
for  the  promulgation  of  rules  of  agency 
procedure  or  practice,  written  comments 
will  be  considered  if  received  no  later 
than  December  24. 1987. 
ADDRESSES:  Please  submit  written 
comments  in  duplicate  to  the  OfTice  of 
the  Director,  Executive  Office  for 
Immigration  Matters,  Suite  1609.  5203 
Leesburg  Pike.  Falls  Church.  Virginia 
22041. 

Complaints  may  be  submitted 
immediately  to  the  Chief  Administrative 
Hearing  Officer,  5113  Leesburg  Pike, 
Skyline  Building  4.  Suite  310.  Falls 
Church.  Virginia  22041.  Such  complaints 
will  be  accepted  if  timely  under  any 
applicable  provision  of  the  Immigration 
and  Nationality  Act,  as  amended. 
FOR  RIRTHER  INFORMATION  CONTACT. 
Gerald  S.  Hurwitz,  Counsel  to  the 
Director,  Executive  Office  for 
Immigration  Matters,  Suite  1609,  5203 
Leesburg  Pike,  Falls  Church,  Virginia 
22041,  (703)  756-647a 
SUPPLEMENTARY  INFORMATION:  Sections 
101  and  102  of  the  Immigration  Reform 
and  Control  Act  of  1986  require  that 
hearings  be  held  by  Administrative  Law 
Judges  in  certain  cases  involving 
allegations  of  knowing  hiring,  recruiting 
or  referring  for  a  fee,  for  employment,  in 
the  United  States,  unauthorized  ahens, 
or  continuing  to  employ  aliens  not 
authorized  to  work  in  the  United  States, 


or  failure  to  comply  with  the 
employment  verification  requirements 
and  in  situations  where  unfair 
immigration-related  employment 
practices  are  alleged.  To  implement 
these  provisions  properiy.  it  is  necessary 
to  designate  hearing  procedures  to  guide 
in  the  conduct  of  theae  proceedings.  The 
following  regdations  provide  a  set  of 
rules  for  all  cases  properly  brought 
before  the  Administrative  Law  Judges 
which  comply  with  the  requirements  of 
the  Immigration  Reform  and  Control  Act 
of  1988. 

The  Administrative  Law  Judges  will 
act  as  independent  adjudicators  and 
will  be  under  the  general  direction  of  the 
Executive  Office  for  Immigration 
Matters  within  the  Department  of 
Justice,  lliey  wiU  be  supervised  for 
administrative  purposes  by  a  Chief 
Administrative  Hearing  Officer  who. 
under  the  direction  of  the  Director  of  the 
Executive  Office  for  Immigration 
Matters,  will  administer  die 
Administrative  Law  Judge  program. 

These  rules  of  procedure  provide  for 
responsive  pleadings  with  complaints 
lodged  widi  the  Office  of  die  Chief 
Administrative  Hearing  Officer  and 
answers  to  follow.  Time  limits  are  set 
for  the  various  pleadings.  Also  provided, 
at  the  discretion  of  the  Administrative 
Law  Judge,  are  prehearing  statements 
and  conferences  designed  to  streamline 
the  proceedings,  for  example,  by 
narrowing  the  issues,  arriving  at 
stipulations,  exchangii^  proposed 
exhibits,  or  engaging  in  other  prehearing 
matters  as  appropriate. 

A  discovery  process  is  set  forth  which 
is  designed  to  assist  the  Administrative 
Law  Judge  and  the  parties  in  the 
development  of  the  facts  and  a  complete 
record.  The  Immigration  Reform  and 
Control  Act  of  1986  provides  the 
Administrative  Law  Judge  with 
subpoena  powers  and  includes  a 
provision  diat  a  subpoena  may  be 
enforced  in  the  appropriate  federal 
district  court. 

Representation  by  any  licensed 
attorney  in  good  standing  is  allowed  In 
all  cases  or  an  individual  may  appear 
pro  se.  The  rules  also  provide  for 
intervention  by  the  Special  Counsel  for 
Immigration-Related  Unfair  Employment 
Practices  (Special  Counsel)  in  cases 
involving  unfair  immigration-related 
employment  practices.  In  unfair 
immigration-related  employment  cases, 
any  person  who  believes  that  he  or  she 
has  been  adversely  affected  directly  by 
an  unfair  immigration-related 
employment  practice,  or  any  individual 
or  private  organization  authorized  in 
writing  to  act  on  such  person's  behalf, 
may  petition  the  Administrative  Law 


Judge  to  intervene,  or  appear  under 
certain  circumstances.  Intervenors  as 
parties,  and  amioas  coriae  are  also 
permitted  under  certain  circumstances. 
The  actual  mechanics  of  the  hearing 
are  set  forth,  including  rales  of  evidence. 
A  verbatim  written  record  is  to  be  kept 
of  the  proceedings.  After  the  close  of  the 
hearing,  the  Administrative  Law  Judge 
will  have  the  full  audiority  to  make 
appropriate  awards,  grant  relief,  and 
issue  other  appropriate  orders  as 
provided  by  statute. 

In  cases  iovalving  knowing  hiring, 
recruitiag  or  referring  for  a  fee,  for 
employment,  in  the  United  States  of 
aliens  net  authorized  to  work  in  the 
United  States,  the  failure  to  comply  widi 
the  employment  verification 
requirements,  and  pn^ibition  of 
indemnity  bond  cases,  the 
Administrative  Law  Judge's  decision 
may  be  reviewed  by  the  Chief 
Administrative  Hearing  Officer.  This 
official  has  no  review  authority  over 
other  immigration-related  matters  and 
will  have  the  authority  to  vacate  or 
modify  the  decision.  Thereafter,  judicial 
review  is  available.  Failure  to  request 
that  the  Chief  Administrative  Hearing 
Officer  review  a  decision  by  the 
Administrative  Law  Judge  ^all  not 
prevent  a  party  from  seeking  judicial 
review.  In  cases  involving  unfair 
immigration-related  emplo3rment 
practices,  only  judicial  review  is 
available.  Recourse  to  die  Chief 
Administrative  Hearing  Officer  is  not 
available. 

On  March  23, 1987,  a  proposed  rule 
pertaining  to  die  functions  of  the  Special 
Counsel  was  issued  (see  52  FR  9274  et 
seq.  (March  23, 1987))  to  establish 
standards  and  procedures  for  the 
enforcement  of  section  102  of  the 
Immigration  Reform  and  Control  Act  of 
1986  which  prohibits  certain  unfair 
immigration-related  employment 
practices.  Because  that  proposed  rule 
contained  provisions  with  respect  to 
proceedings  before  Administrative  Law 
Judges  which  overlap  provisions  of  the 
rule  being  established  herein,  it  has 
been  decided  that  in  order  to  avoid 
duplication,  the  overlapping  provisions 
will  be  dropped  from  the 
aforementioned  rule  proposed  at  52  FR 
9274  et  seq.  (March  23, 1987). 
Specifically,  those  sections  of  the  rule 
proposed  in  52  FR  9274  et  seq. 
containing  procedures  relating  to  the 
conduct  of  administrative  enforcement 
proceedings  (Sections  44.306,  44.307, 
44.308.  44.309,  44.310)  will  be  deleted 
from  the  final  rule  pertaining  to  the 
functions  of  the  Special  Counsel.  In 
developing  the  rule  established  herein, 
the  Executive  Office  for  Immigration 


Matters  had  the  benefit  of  comments 
received  on  the  rule  previously 
published  at  52  FR  9274  et  seq.  By 
issuing  this  rule  as  an  interim  final  rule 
with  opportunity  for  comment,  the 
public  will  be  given  another  chance  to 
comment  on  the  procedures  that  will  be 
used  to  conduct  hearings  and,  at  the 
same  time,  the  Department  will  have  in 
place  a  functioning  set  of  procedures  so 
that  there  will  be  no  delay  in  enforcing 
sections  101  and  102  of  the  Immigration 
Reform  and  Control  Act  of  1986. 

By  the  promulgation  of  these  rules  of 
procedure,  die  hearing  provisions  under 
sections  101  and  102  will  be  properly 
implemented.  All  parties  will  be 
provided  a  fidl  and  fair  opportunity  to 
be  heard  and  an  impartial  independent 
adjudication  i>f  their  cases. 

This  rule  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291.  In 
accordance  widi  5  U.S.G  eos(b),  the 
Attorney  General  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  is  procedural  in 
nature. 

The  Executive  Office  for  Immigration 
Matters  invites  public  comments  during 
the  thirty  (30)  days  immediately 
following  the  effective  date. 

List  dF  Subjects  m  28  CFR  Part  68 

Administrative  practice  and 
procedure.  Aliens,  Citizenship  and 
naturalization,  Civil  rights. 
Discrimination  in  employment. 
Employment.  Equal  employment 
opportanity.  Immipvtion.  Nationality, 
Non4)i8crinination. 

Accordingly,  Chapter  1  of  Title  28  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Part  68  is  added  to  28  CFR  chapter  I  to 
read  as  follows: 

PART  «8— RULES  OF  PRACTICE  AND 
PROCEDURE  FOR  ADMINISTRATIVE 
HEARINGS  BEFORE  ADMINISTRATIVE 
LAW  JUDGES  IN  CASES  INVOLVING 
ALLEGATIONS  OF  UNLAWFUL 
EMPLOYMENT  OF  ALIENS  AND 
UNFAIR  IMMIGRATION-RELATED 
EMPLOYMENT  PRACTICES 

Sec. 

68.1  Scope  of  rules. 

68.2  Definitions. 

68.3  Service  and  filing  of  documents. 

68.4  Content  of  pleadings. 

68.5  Time  computations. 

68.6  Responsive  pleadings — answer. 

68.7  Motions  and  requesU. 

68.8  I^ebearing  statements, 
eag  Conferences. 

68.10  Consent  order  or  settlement. 

68.11  Intervenor  in  unfair  immigration- 
related  employment  cases. 

68.12  Consolidation  of  hearings. 


66.13  Amicus  curiae. 

68.14  Discovery — general  provisions. 

68.15  Written  interrogatories  to  parties. 

68.16  Production  of  documents,  tilings,  and 
inspection  of  land. 

68.17  Admissions. 

68.18  Depositions. 

68.19  Motion  to  compel  response  to 
discovery;  sanctions. 

68.20  Use  of  depositions  at  hearings. 

68.21  Subpoenas. 

68.22  Designation  of  Administrative  Law 
lodge. 

68.23  Notice  of  hearing. 

66.24  Continuaaces. 

66.25  Authority  of  Administrative  Law 
Judge. 

68.26  Unavailalulity  of  Administrative  Law 
Judge. 

68.27  Disqualification. 

68.28  Separation  of  functions. 

68.29  Expedition. 

68.30  Representation. 

68.31  Legal  assistance. 

68.32  Standards  of  conduct 

68.33  Hearing  room  oondwct 

66.34  Ex  parte  communications 

68.35  Waiver  of  right  to  appear  and  failure 
to  participate  or  to  appear. 

68.38    Motion  for  summary  decision. 

68.37  Formal  hearings. 

68.38  Evidence. 

68.39  Official  notice. 

68.40  In  cameia  and  protective  orders. 

68.41  Exhibits. 

68.42  Records  in  other  proceedings. 

68.43  Designation  of  parts  of  documents. 

68.44  Authenticity. 

68.45  Stipulations. 

68.46  Record  of  hearings. 

68.47  Closing  of  hearings. 

68.48  Closing  the  record. 

68.49  Receipt  of  documents  after  hearing. 

68.50  Restricted  access. 

68.51  Decision  and  order  of  the 
Administrative  Law  Judge. 

68.52  Administrative  and  )uidicial  review. 

68.53  Certification  of  official  record. 
AuOority:  5  U.S.C.  301;  S  U.S.C.  554;  8 

U.S.C.  1103;  8  U.S.C.  1324a  and  b. 

§  68.1    Scop*  Of  ruiaa. 

These  rules  of  practice  are  generally 
applicable  to  adjudicatory  proceedings 
before  Administrative  Law  Judges  of  the 
Executive  Office  for  Immigration 
Matters,  United  States  Department  of 
Justice,  with  regard  to  unlawful 
employment  cases  and  unfair 
immigration-related  employment 
practice  cases  under  8  U.S.C  1324a  and 
b.  Such  proceedings  shall  be  conducted 
expeditiously  and  the  parties  shall  make 
every  effort  at  each  stage  of  a 
proceeding  to  avoid  delay.  To  the  extent 
that  these  rules  may  be  inconsistent 
with  a  rule  of  special  application  as 
provided  by  statute,  executive  order,  or 
regulation,  the  latter  is  controlling.  The 
Rules  of  Civil  Procedure  for  the  District 
Courts  of  the  United  States  shall  be 
applied  in  any  situation  not  provided  for 
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or  controlled  by  these  rules,  or  by  any 
statute,  executive  order,  or  regulation. 

S6C.2    Definitions.  I 

For  purposes  of  these  rules:  ' 

(a)  "Adjudicatory  proceeding"  means 
a  judicial-type  proceeding  leading  to  the 
formulation  of  a  final  order; 

(b)  "Administrative  Law  Judge" 
means  an  Administrative  Law  Judge 
appointed  pursuant  to  the  provisions  of 
5  U.S.C.  3105; 

(c)  "Administrative  Procedure  Act" 
means  those  provisions  of  the  i 
Administrative  Procedure  Act,  as 
codified,  which  are  contained  in  5  U.S.C. 
551  through  559; 

(d)  "Chief  Administrative  Hearing 
Officer"  is  the  official  who,  under  the 
direction  of  the  Director,  Executive 
Office  for  Immigration  Matters, 
generally  administers  the 
Administrative  Law  ]udge  program, 
supervises  the  Administrative  Law 
Judges  in  the  performance  of  their  duties 
in  accordance  with  8  U.S.C.  1324a  and  b, 
and  who,  in  accordance  with  8  U.S.C. 
1324a  and  S  68.52  exercises  authority  to 
review,  modify  or  vacate  the  orders  of 
Administrative  Law  Judges  in  cases 
involving  unlawful  hiring,  recruiting  or 
referring  for  employment  of  certain  , 
aliens,  and  imlawful  continued         I 
employment  or  failure  to  comply  with 
requirements  for  employment 
verification,  and  prohibition  of 
indemnity  bond  cases.  The  Chief 
Administrative  Hearing  Officer  has  no 
review  authority  over  cases  arising 
under  8  U.S.C.  1324b  involving  unfair 
immigration-related  employment     j 
practice  cases;  ' 

(e)  "Commencement  of  Proceeding"  is 
the  filing  of  a  complaint  with  the  Office 
of  the  Chief  Administrative  Hearing 
Officer,  j 

(f)  "Complainant"  means  the        ' 
Immigration  and  Naturalization  Service 
(INS)  in  cases  arising  under  8  U.S.C 
1324a.  In  cases  arising  under  8  U.S.C. 
1324b,  "complainant"  means  the  Special 
Counsel  (as  defined  in  S  68.2(o]]  or,  in 
private  actions,  an  individual  or  private 
organization; 

(g)  "Complaint"  means  the  formal 
docimient  initiating  an  adjudicatory 
proceeding.  A  complaint  format  will  be 
prescribed  by  the  Office  of  the  Chief 
Administrative  Hearing  Officer  to  be 
used  in  all  cases.  (See  I  68.4  for  content 
of  pleadings.)  Complaints  shall  be 
completed  by  complainants  or  thei 
counsel; 

(h)  "Consent  Order"  means  any 
written  document  containing  a  specified 
remedy  or  other  relief  agreed  to  by  all 
parties  and  entered  as  an  Order  by  the 
Administrative  Law  Judge; 


(i)  "Hearing"  means  that  part  of  a 
proceeding  which  involves  the 
submission  of  evidence,  either  by  oral 
presentation  or  written  submission; 

(j)  "Motion"  means  an  oral  or  written 
request,  made  by  a  person  or  party,  for 
some  action  by  an  Administrative  Law 
Judge; 

(k)  "Order"  means  the  whole  or  any 
part  of  a  final  procedural  or  substantive 
disposition  of  a  matter  by  the 
Administrative  Law  Judge; 

(1)  "Party"  includes  all  persons  or 
entities  named  or  admitted  as  a 
complainant,  respondent,  or  intervenor 
in  a  proceeding,  and  also  includes,  in 
unfair  immigration-related  employment 
practice  cases,  the  person  or  entity  who 
has  filed  a  charge  with  the  Special 
Counsel; 

(m)  "Pleading"  means  the  complaint, 
motions,  requests  for  discovery,  the 
answer  thereto,  any  supplement  or 
amendment  thereto,  and  reply  that  may 
be  permitted  to  any  answer,  supplement 
or  amendment,  or  any  correspondence 
or  comments  submitted  to  the 
Administrative  Law  Judge  by  a  party; 

(n)  "Respondent"  means  a  party  to  an 
adjudicatory  proceeding  against  whom 
findings  may  be  made  or  who  may  be 
required  to  provide  relief  or  take 
remedial  action; 

(o)  "Special  Counsel"  means  the 
Special  Counsel  for  Immigration-Related 
Unfair  Employment  Practices  appointed 
by  the  President  under  section  102  of  the 
Immigration  Reform  and  Control  Act  of 
1986,  or  his  or  her  designee; 

(p)  "Unlawful  Employment  Cases" 
means  cases  involving  the  knowing 
hiring,  recruiting  or  referring  for  a  fee,  or 
continued  employment  of  certain  aliens 
and  cases  involving  failure  to  comply 
with  verification  requirements  in 
violation  of  8  U.S.C.  1324a; 

(q)  "Unfair  Immigration-Related 
Employment  Practice  Cases"  means 
cases  involving  discrimination  against 
any  individual  (other  than  an 
unauthorized  alien)  with  respect  to  the 
hiring,  or  recruitment  or  referral  for  a 
fee,  of  the  individual  for  employment,  or 
the  discharging  of  the  individual  from 
employment: 

(1)  Because  of  such  individual's 
national  origin,  or 

(2)  In  the  case  of  a  citizen  or  intending 
citizen,  because  of  the  individual's 
citizenship  status,  in  violation  of  8 
U.S.C.  1324b. 

(r)  "Prohibition  of  Indemnity  Bond 
Cases"  means  cases  where  a  person  or 
entity  unlawfully  requires,  as  a 
condition  to  the  hiring,  recruiting  or 
referring  (for  a  fee)  of  an  individual  for 
employment  in  the  United  States,  that 
the  individual  post  a  bond  or  otherwise: 
provide  a  financial  guarantee  or 


indemnify  for  potential  liability  as  a 
result  of  the  hiring,  recruiting,  or 
referring  of  the  individual. 

§  68.3    Servic*  and  filing  of  documents. 

(a)  Generally.  An  original  and  two 
copies  of  the  complaint  shall  be  filed 
with  the  Office  of  the  Chief 
Administrative  Hearing  Officer.  An 
original  and  one  copy  of  all  other 
pleadings  shall  be  filed  with  the  Office 
of  the  Chief  Administrative  Hearing 
Officer  by  the  parties  presenting  the 
pleadings  until  an  Administrative  Law 
Judge  is  assigned  to  a  case.  Thereafter, 
all  pleadings  shall  be  delivered  or 
mailed  to  the  Administrative  Law  Judge 
assigned  to  the  case  and  to  all  other 
parties  of  record.  Each  pleading  filed 
shall  be  clear  and  legible. 

(b)  By  parties.  All  pleadings  shall  be 
filed  with  the  Office  of  the  Chief 
Administrative  Hearing  Officer  or 
appropriate  Administrative  Law  Judge 
assigned  to  the  case  with  a  copy, 
including  any  attachment,  to  each  of  the 
other  parties  of  record.  Original 
complaints  shall  be  served  by  the  Chief 
Administrative  Hearing  Officer  in 
accordance  with  §  68.3(d).  When  a  party 
is  represented  by  an  attorney,  service 
shall  be  made  upon  the  attorney.  Service 
of  any  document  upon  any  party  may  be 
made  by  personal  delivery  or  by  mailing 
a  copy  to  the  last  known  address.  The 
person  serving  the  document  shall 
certify  to  the  manner  and  date  of 
service. 

(c)  By  the  Office  of  the  Chief 
Administrative  Hearing  Officer  or 
Administrative  Law  Judges.  Service  of 
notices,  orders  and  decisions  shall  be 
made  by  regular  mail  to  the  last  known 
address  of  the  parties  or,  if  the  parties 
are  represented  by  an  attorney,  to  the 
attorney. 

(d)  Service  of  complaint  and  Notice  of 
Hearing.  Service  of  complaint  and 
notice  of  the  date  set  for  hearing  shall 
be  made  by  the  Office  of  the  Chief 
Administrative  Hearing  Officer  or  the 
Administrative  Law  Judge  to  whom  the 
complaint  is  assigned  either 

(1)  By  delivering  a  copy  to  the 
individual  party,  partner  of  a  party, 
officer  of  a  corporate  party,  registered 
agent  for  service  of  process  of  a 
corporate  party,  or  attorney  of  record  of 
a  party;  or 

(2)  By  leaving  a  copy  at  the  principal 
office,  place  of  business,  or  residence  of 
a  party;  or 

(3)  By  mailing  to  the  last  known 
address  of  such  individual,  partner, 
officer,  or  attorney.  Service  is  complete 
upon  receipt  by  addressee. 
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§68.4 

(a|  Every  pleading  shall  contain  « 
caption  setting  forth  the  statutory 
previsioa  under  tvbich  the  proceeding  is 
instituted,  die  tiOg  of  die  proceeding,  die 
docket  number  assigiied  by  the  Office  of 
die  Chief  AdainstrBtive  Hearing 
Officer,  die  nanes  of  all  parties  (or  after 
the  complaint,  at  least  the  first  party 
named  as  a  complainant  or  respondent), 
and  a  designation  of  the  type  of  pleading 
or  paper  (e^.  complaint,  motion  to 
dtsniss,  etc.).  The  pleading  shall  be 
signed  and  shall  contain  the  address 
and  telephone  number  of  the  party  or 
person  representing  the  party.  Although 
there  are  no  formal  specifications  for 
pleadings,  except  for  the  complaint 
which  ahaU  be  in  the  foraut  prescribed 
by  the  Chief  Administrative  Hearing 
Officer,  they  should  be  typewritten 
when  possible  on  standard  size  (8Vi  x 
11)  paper.  Legal  size  {8V4  x  14)  paper 
will  not  be  accepted,  except  widi  the 
Administrative  Law  Judge's  permission. 

(b)  Illegible  documents,  whether 
handwritten,  typewritten,  photocopied, 
or  otherwise,  will  not  be  accepted. 
Papers  may  be  reproduced  by  any 
duplicating  process,  provided  all  copies 
are  clear  and  legible. 

(c)  All  documents  presented  by  a 
party  in  a  proceeding  must  be  in  the 
English  language  or,  if  in  a  foreign 
language,  accompanied  by  a  certified 
translation. 

§  68.5    Time  cowiputatieiis. 

(a)  Generally.  In  computing  any 
period  of  time  under  these  rules  or  in  an 
order  issued  hereunder,  the  time  begins 
wiHi  the  day  following  die  act,  event,  or 
default,  and  includes  the  last  day  of  the 
period  unless  it  is  Saturday,  Sunday,  or 
legal  h(diday  observed  by  die  Federal 
Government  in  which  case  the  time 
period  includes  the  next  business  day. 
When  the  period  of  time  prescribed  is 
seven  (7)  days  or  less,  intermediate 
Saturdays,  Sundays,  and  holidays  shall 
be  excluded  in  the  computation. 

(b)  Date^of  entry  of  orders.  In 
computing  any  period  of  time  involving 
the  date  <rf  the  entry  of  an  order,  the 
date  of  enhy  shall  be  the  date  the  order 
is  entered. 

(c)  Computation  of  time  for  filing  by 
mail.  Pleadings  are  not  deemed  filed 
until  received  by  the  Office  of  the  Chief 
Administrative  Hearing  Officer  or 
Administrative  Law  Judge  assigned  to 
the  case.  However,  when  pleadings  are 
filed  by  mail  five  (S)  days  shall  be 
added  to  the  prescribed  period. 

(d)  Computation  of  time  for  service  by 
mail 

(1)  Service  of  all  pleadings  other  than 
complaints  is  deemed  effective  at  the 
time  of  mading;  and 


(2)  Whenever  a  p«4y  has  die  right  or 
is  required  to  lake  some  action  within  a 
prescribed  period  after  the  service  of  a 
pleading,  notice,  or  other  docoment 
upon  said  party,  and  the  pleading, 
notice,  or  document  is  served  upon  said 
party  by  mail,  five  (5)  days  shall  be 
added  to  die  prescribed  period. 


§6«.« 

(a)  Time  for  answer.  Within  diirty  (30) 
days  after  die  service  of  a  complaint, 
each  respondent  ^all  file  an  answer. 

(b)  DefaulL  Failure  of  die  respondent 
to  file  an  answer  within  the  time 
provided  shall  be  deemed  to  constitute  a 
waiver  of  his/ha  right  to  appear  and 
contest  the  aUegations  of  the  c<Mnplaint. 
The  Administrative  Law  Judge  may 
enter  a  judgment  by  default. 

(c)  Answer.  Any  respondent 
contesting  any  material  fact  alleged  in  a 
complaint,  or  contending  that  the 
amount  of  a  proposed  penalty  or  award 
is  excessive  or  inappropriate,  or 
contending  that  he/ahe  is  entitled  to 
judgmort  as  a  matter  of  law.  shall  file  an 
answer  in  writing.  The  answer  shall 
include: 

(1)  A  statement  that  the  respondent 
admits,  denies,  or  does  not  have  and  is 
unable  to  obtain  sufficient  information 
to  admit  or  deny  each  allegation;  a 
statement  of  lack  of  information  shall 
have  the  effect  of  a  denial;  any 
allegation  not  expressly  denied  shall  be 
deemed  to  be  admifeted;  and 

(2)  A  statement  of  the  facts  supporting 
each  affimative  cielense. 

(d)  Comptajnants  nay  file  a  reply 
responding  to  each  affinnative  defense 
asserted. 

(e)  Amaninaents  amd  supplemental 
plemiings.  If  and  wbeiKver  a 
determination  of  a  controversy  on  the 
merits  wUl  be  fooilitated  diereby,  die 
Administrative  Law  fudge  may,  upon 
such  conditions  »»  are  necessary  to 
avoid  prejudicing  the  public  interest  and 
the  ri^ts  of  the  parties,  allow 
appropriate  amendments  to  complaints 
and  other  pleadings  at  any  time  prior  to 
the  issuance  of  the  Administrative  Law 
Judge's  final  order  based  on  the 
complaint  When  issues  not  raised  by 
the  pleadings  are  reasonably  within  the 
scope  of  the  original  complaint  and  are 
tried  by  express  or  implied  consent  of 
the  parties,  they  shall  be  treated  in  all 
respects  as  if  they  had  been  raised  in 
the  pleadings,  and  such  amendments 
may  be  made  as  necessary  to  make  the 
pleading  conform  to  the  evidence.  The 
Administrative  Law  fudge  may,  upon 
reasonable  notice  and  such  terms  as  are 
just,  permit  supplemental  pleadings 
setting  forth  transactions,  occurrences, 
or  events  which  have  happened  or  new 
law  promulgated  since  the  date  of  the 


pleadings  and  which  are  relevant  to  any 

of  the  issues  involved. 

§  68.7    Motions  and  requests. 

(a)  Generally.  Any  application  for  an 
order  or  any  odier  request  shaU  be  made 
by  motion  which  shall  be  made  in 
writing  unless  the  Administrative  Law 
fudge  in  the  course  of  an  oral  hearing 
consents  to  accept  such  motion  orally, 
and  which  shall  state  with  particularity 
the  grounds  therefor,  and  shall  set  forth 
the  relief  or  order  smght  MfttioiM  or 
requests  made  during  &e  course  <rf  any 
oral  hearing  or  appearance  before  an 
Administrative  Law  fudge  shaU  be 
stated  orally  and  made  part  of  the 
transcript  Whether  a  motion  is  made 
orally  or  in  writiz^  aH  parties  shall  be 
given  reasonable  opportunity  to  respond 
or  to  object  to  the  motion  or  rrqrtt 

(b)  Answers  to  motiaag.  Widiia  ten 
(10)  days  after  a  wdtteB  motiDa  m 
served,  or  within  audi  otfau-  penod  as 
the  Administrative  Law  fudge  any  fix, 
any  party  to  the  proceeding  n^y  file  an 
answer  in  siqiport  of,  or  in  oppoaition  to, 
the  motion,  accompanied  by  such 
affidavits  or  other  evidence  as  he/she 
desires  to  rely  upon.  Unless  die 
Administrative  Law  fudge  provides 
otherwise,  no  reply  to  an  answer, 
response  to  a  reply,  or  any  hirther 
responsive  document  shall  be  filed. 

(c)  Oral  arguments  or  briefs.  Ko  oral 
argument  will  be  heand  oa  BstaoBS 
unless  the  AdministratiTe  Law  lodge 
otherwise  directs.  Written  meawManda 
or  briefs  auy  he  filed  svith  oiotiaBs  or 
answers  to  Motions,  staliqg  the  points 
and  authorities  relied  upon  in  aapport  of 
the  position  taken. 


§68.8    Prahaaringi 

(a)  At  any  time  prior  to  the 
commencement  of  the  hearing,  the 
Administrative  Law  Judge  may  order 
any  party  to  file  a  prehearing  statement 
of  position. 

(bf  A  prehearing  statement  shall  state 
the  name  of  the  party  or  parties  on 
whose  behalf  it  is  presented  and  shall 
briefly  set  forth  the  following  matters. 
unless  otherwise  ordend  by  the 
AdministiatiTe  Law  fudge: 

{1)  Issues  involved  in  the  proceedings: 

(2)  Facts  stipulated  to  together  with  a 
statement  diat  the  party  or  parties  have 
communicated  or  conferred  in  a  good 
faith  effort  to  reach  stipulation  to  the 
fullest  extent  possible; 

(3)  Facts  in  dispute; 

(4)  Witnesses,  except  to  the  extent 
that  diadosnre  would  be  privileged,  and 
exhibits  by  which  disputed  facts  will  be 
litigated; 

(5)  A  brief  statement  of  applicalde 
law; 
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(6)  The  conclusions  to  be  drawn; 

(7)  The  estimated  time  required  for 
presentation  of  the  party's  or  parties' 
case;  and 

(8)  Any  appropriate  comments, 
suggestions,  or  information  which  might 
assist  the  parties  or  the  Administrative 
Law  Judge  in  preparing  for  the  hearing 
or  otherwise  aid  in  the  disposition  of  the 
proceeding. 

§U.9   Coofwnc— . 

(a)  Purpose  and  scope. 

(1)  Upon  motion  of  a  party  or  in  the 
Administrative  Law  Judge's  discretion, 
the  Judge  may  direct  the  parties  or  their 
counsel  to  participate  in  a  prehearing 
conference  at  any  reasonable  time  prior 
to  the  hearing,  or  in  a  conference  during 
the  course  of  the  hearing,  when  the 
Administrative  Law  Judge  finds  that  the 
proceeding  would  be  expedited  by  such 
a  conference.  Prehearing  conferences 
normally  shall  be  conducted  by       I 
conference  telephonic  communication 
unless,  in  the  opinion  of  the 
Administrative  Law  Judge,  such  method 
would  be  impractical,  or  when  such 
conferences  can  be  conducted  in  a  more 
expeditious  or  effective  manner  by 
correspondence  or  personal  appearance. 
Reasonable  notice  of  the  time,  place, 
and  manner  of  the  prehearing 
conference  shall  be  given. 

(2)  At  the  conference,  the  following 
matters  may  be  considered: 

(i)  The  simplification  of  issues; 

(ii)  The  necessity  of  amendments  to 
pleadings;  j 

(iii)  The  possibility  of  obtaining  I 
stipulations  of  facts  and  of  the 
authenticity,  accuracy,  and  admissibility 
of  documents,  which  will  avoid 
uiuiecessary  proof; 

(iv)  The  limitations  on  the  number  of 
expert  or  other  witnesses; 

(v)  Negotiation,  compromise,  or 
settlement  of  issues; 

(vi)  The  exchange  of  copies  of 
proposed  exhibits: 

(vii)  Tl:e  identification  of  documents 
or  matters  of  which  official  notice  may 
be  requested; 

(viii)  A  schedule  to  be  followed  by  the 
parties  for  completion  of  the  actions 
decided  at  the  conference;  and 

(ix)  Such  other  matters,  including  the 
disposition  of  pending  motions,  as  may 
expedite  and  aid  in  the  disposition  of 
the  proceeding. 

(b)  Reporting.  A  verbatim  record  of 
the  conference  will  not  be  kept  unless 
directed  by  the  Administrative  Law 
Judge. 

(c)  Order.  Actions  taken  as  a  result  of 
a  conference  shall  be  reduced  to  a 
written  order,  unless  the  Administrative 
Law  Judge  concludes  that  a  stenographic 
report  shall  suffice,  or.  If  the  conference 


takes  place  within  seven  (7)  days  of  the 
begiruiing  of  the  hearing,  the 
Administrative  Law  Judge  elects  to 
make  a  statement  on  the  record  at  the 
hearing  summarizing  the  actions  taken. 

§6a.10    Consent  or«l«r  or  Mtttement 

(a)  Generally.  At  any  time  after  the 
commencement  of  a  proceeding,  the 
parties  jointly  may  move  to  defer  the 
hearing  for  a  reasonable  time  to  permit 
negotiation  of  a  settlement  or  an 
agreement  containing  findings  and  an 
order  disposing  of  the  whole  or  any  part 
of  the  proceeding.  The  allowance  of 
such  deferment  and  the  duration  thereof 
shall  be  at  the  discretion  of  the 
Administrative  Law  Judge,  after 
consideration  of  such  factors  as  the 
nature  of  the  proceeding,  the 
requirements  of  the  public  interest,  the 
representations  of  the  parties,  and  the 
probability  of  reaching  an  agreement 
which  will  result  in  a  just  disposition  of 
the  issue  involved.  The  Administrative 
Law  Judge  may  require  the  parties  to 
submit  progress  reports  on  a  regular 
basis  as  to  the  status  of  negotiations. 

(b)  Content.  Any  agreement 
containing  consent  findings  and  an 
order  disposing  of  a  proceeding  or  any 
part  thereof  shall  also  provide: 

(1)  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing; 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  complaint,  order  of 
reference,  or  notice  of  administrative 
determination  (or  amended  notice,  if  one 
is  filed],  as  appropriate,  and  the 
agreement; 

(3)  A  waiver  of  any  further  procedural 
steps  before  the  Administrative  Law 
Judge;  and 

(4)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  order 
entered  into  in  accordance  with  the 
agreement. 

(c)  Submission.  On  or  before  the 
expiration  of  the  time  granted  for 
negotiations,  the  parties  or  their 
authorized  representatives  or  their 
counsel  may: 

(1)  Submit  the  proposed  agreement 
containing  consent  findings  and  an 
order  for  consideration  by  the 
Administrative  Law  Judge;  or 

(2)  Notify  the  Administrative  Law 
Judge  that  the  parties  have  reached  a 
full  settlement  and  have  agreed  to 
dismissal  of  the  action;  or 

(3)  Inform  the  Administrative  Law 
Judge  that  agreement  cannot  be  reached. 

(d)  Disposition.  In  the  event  an 
agreement  containing  consent  findings 
and  an  order  is  submitted,  the 
Administrative  Law  Judge,  within  thirty 
(30]  days  or  as  soon  as  practicable 


thereafter,  may.  if  satisfied  with  its 
timeliness,  form,  and  substance,  accept 
such  agreement  by  issuing  a  decision 
based  upon  the  agreed  findings.  In  his  or 
her  discretion,  the  Administrative  Law 
Judge  may  conduct  a  hearing  to 
determine  the  fairness  of  the  agreement, 
consent  findings,  and  proposed  order. 

S  68. 1 1    IntervwMr  hi  unfair  Immigration- 
r*lat«d  amploynMnt  cases. 

(a]  Any  interested  person  or  private 
organization,  other  than  an  officer  of  the 
Immigration  and  Naturalization  Service, 
may  petition  to  intervene  as  a  party  in 
unfair  immigration-related  employment 
cases.  The  Administrative  Law  Judge 
may,  in  his  or  her  discretion,  grant  such 
a  petition,  if.  in  his  or  her  opinion,  the 
petitioner  has  a  legitimate  interest  in  the 
proceedings  and  the  participation  will 
not  unduly  delay  the  outcome  and  is 
likely  to  contribute  materially  to  the 
proper  disposition  of  the  proceedings. 

(b)  The  Special  Counsel  may 
intervene  as  a  matter  of  right  at  any 
time. 

§68.12    ConsoNdation  Of  hearings. 

When  two  or  more  hearings  are  to  be 
held,  and  the  same  or  substantially 
similar  evidence  is  relevant  and 
material  to  the  matters  at  issue  at  each 
such  hearing,  the  Administrative  Law 
Judge  assigned  may,  upon  motion  by  any 
party,  or  on  his  or  her  own  motion,  order 
that  a  consolidated  hearing  be 
conducted.  Where  consolidated  hearings 
are  held,  a  single  record  of  the 
proceedings  may  be  made  and  the 
evidence  introduced  in  one  matter  may 
be  considered  as  introduced  in  the 
others,  and  a  separate  or  joint  decision 
shall  be  made  at  the  discretion  of  the 
Administrative  Law  Judge. 

$68.13    Amicus  curia*. 

A  brief  of  an  amicus  curiae  may  be 
filed  by  leave  of  the  Administative  Law 
Judge  upon  motion  or  petition  of  the 
amicus  curiae.  The  amicus  curiae  shall 
not  participate  in  any  way  in  the 
conduct  of  the  hearing,  including  the 
presentation  of  evidence  and  the 
examination  of  witnesses. 

§68.14    Oiscovsry— General  provision*. 

(a]  General.  Parties  may  obtain 
discovery  by  one  or  more  of  the 
following  methods:  Depositions  upon 
oral  examination  or  written  questions; 
written  interrogatories;  production  of 
documents  or  things,  or  permission  to 
enter  upon  land  or  other  property,  for 
inspection  and  other  purposes;  physical 
and  mental  examinations;  and  requests 
for  admissions.  Unless  the 
Administrative  Law  Judge  orders 


otherwise,  the  frequency  or  sequence  of 
these  methods  is  not  limited. 

(b)  Scope  of  discovery.  Unless 
otherwise  limited  by  order  of  the 
Administrative  Law  Judge  in  accordance 
with  these  rules,  the  parties  may  obtain 
discovery  regarding  any  matter,  not 
privileged,  which  is  relevant  to  the 
subject  matter  involved  in  the 
proceeding,  including  the  existence, 
description,  nature,  custody,  condition, 
and  location  of  any  books,  docimients, 
or  other  tangible  things,  and  the  identity 
and  location  of  persons  having 
knowledge  of  any  discoverable  matter. 

(c)  Protective  orders.  Upon  motion  by 
a  party  or  the  person  from  whom 
discovery  is  sought,  and  for  good  cause 
shown,  the  Administrative  Law  Judge 
may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  harassment, 
embarrassment,  oppression,  or  undue 
burden  or  expense,  including  one  or 
more  of  the  following: 

(1)  The  discovery  not  be  had; 

(2)  The  discovery  may  be  had  only  on 
specified  terms  and  conditions, 
including  a  designation  of  the  time, 
amount,  diu-ation,  or  place; 

(3)  The  discovery  may  be  had  only  by 
a  method  of  discovery  other  than  that 
selected  by  the  party  seeking  discovery; 

(4)  Certain  matters  not  relevant  may 
not  be  inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 
or 

(5]  Discovery  be  conducted  with  no 
one  present  except  persons  designated 
by  the  Administrative  Law  Judge. 

(d)  Supplementation  of  responses.  A 
party  who  has  responded  to  a  request 
for  discovery  with  a  response  that  was 
complete  when  made  is  under  no  duty  to 
supplement  his/her  response  to  include 
information  thereafter  acquired,  except 
as  follows: 

(1)  A  party  is  under  a  duty  to 
supplement  timely  his/her  response 
with  respect  to  any  question  directly 
addressed  to: 

(i)  The  identity  and  location  of 
persons  having  knowledge  of 
discoverable  matters;  and 

(ii)  The  identity  of  each  person 
expected  to  be  called  as  an  expert 
witness  at  the  hearing,  the  subject 
matter  on  which  he/she  is  expected  to 
testify,  and  the  substance  of  his/her 
testimony. 

(2)  A  party  is  under  a  duty  to  amend 
timely  a  prior  response  if  he/she  later 
obtains  information  upon  the  basis  of 
which: 

(i]  He/she  knows  the  response  was 
incorrect  when  made;  or 

(ii)  He/she  knows  that  the  response, 
though  correct  when  made,  is  no  longer 
true  and  the  circumstances  are  such  that 


a  failure  to  amend  the  response  is  in 
substance  a  knowing  concealment. 

(3)  A  duty  to  supplement  responses 
may  be  imposed  by  order  of  the 
Administrative  Law  Judge  or  agreement 
of  the  parties. 

(e)  Stipulations  regarding  discovery. 
Unless  otherwise  ordered,  a  written 
stipulation  entered  into  by  all  the  parties 
and  filed  with  the  Administrative  Law 
Judge  assigned  may: 

(1]  Provide  that  depositions  be  taken 
before  any  person,  at  any  time  or  place, 
upon  sufficient  notice,  and  in  any 
manner,  and  when  so  taken  may  be 
used  like  other  depositions;  and 

(2)  Modify  the  procedures  provided  by 
these  rules  for  other  methods  of 
discovery. 

§68.15    Written  Interrogatories  to  partie*. 

(a)  Any  party  may  serve  upon  any 
other  party  written  interrogatories  to  be 
answered  in  writing  by  the  party  served, 
or  if  the  party  served  is  a  public  or 
private  corporation  or  a  partnership  or 
association  or  governmental  agency,  by 
any  authorized  officer  or  agent  who 
shall  furnish  such  information  as  is 
available  to  the  party.  A  copy  of  the 
interrogatories,  answers,  and  all  related 
pleadings  shall  be  filed  with  the 
Administrative  Law  Judge  and  served  on 
all  parties  to  the  proceeding. 

(b)  Each  interrogatory  shall  be 
answered  separately  and  fiiUy  in  writing 
under  oath  or  affirmation,  unless  it  is 
objected  to.  in  which  event  the  reasons 
of  objection  shall  be  stated  in  heu  of  an 
answer.  The  answers  and  objections 
shall  be  signed  by  the  person  making 
them.  The  party  upon  whom  the 
interrogatories  were  served  shall  serve  a 
copy  of  the  answer  or  objections  upon 
all  parties  to  the  proceeding  within 
thirty  (30)  days  after  service  of  the 
interrogatories,  or  within  such  shorter  or 
longer  period  as  the  Administrative  Law 
Judge  may  allow. 

(c)  An  interrogatory  otherwise  proper 
is  not  necessarily  objectionable  merely 
because  an  answer  to  the  interrogatory 
involves  an  opinion  or  contention  that 
relates  to  fact  or  the  apphcation  of  law 
to  fact,  but  the  Administrative  Law 
Judge  may  order  that  such  an 
interrogatory  need  not  be  answered 
until  after  designated  discovery  has 
been  completed  or  until  a  prehearing 
conference  or  other  later  time. 

(d)  A  person  or  entity  upon  whom 
interrogatories  are  served  may  respond 
by  the  submission  of  business  records, 
indicating  to  which  the  documents 
respond,  if  they  are  sufficient  to  answer 
said  interrogatories. 


§88.16    Production  of  documents,  tMngs. 
and  inspection  of  land. 

(a)  Any  party  may  serve  on  any  other 
party  a  request  to: 

(1)  Produce  and  permit  the  party 
making  the  request,  or  a  person  acting 
on  his/her  behalf,  to  inspect  and  copy 
any  designated  doctunents  or  things  or 
to  inspect  land,  in  the  possession, 
custody,  or  control  of  Uie  party  upon 
whom  the  request  is  served;  and 

(2)  Permit  the  party  making  the 
request,  or  a  person  acting  on  his/her 
behalf,  to  enter  the  premises  of  the  party 
upon  whom  the  request  is  served  to 
accomplish  the  purposes  stated  in 
paragraph  (a)(1)  of  this  section. 

(b)  The  request  may  be  served  on  any 
party  without  leave  of  the 
Administrative  Law  Judge. 

(c)  The  request  shall: 

(1)  Set  forth  the  items  to  be  inspected 
either  by  individual  item  or  by  category; 

(2)  Describe  each  item  or  category 
with  reasonable  particularity;  and 

(3)  Specify  a  reasonable  time,  place, 
and  manner  of  making  the  inspection 
and  performing  the  related  acts. 

(d)  The  party  upon  whom  the  request 
is  served  shall  serve  on  the  party 
submitting  the  request  a  written 
response  within  thirty  (30)  days  after 
service  of  the  request. 

(e)  The  response  shall  state,  with 
respect  to  each  item  or  category: 

(1)  That  inspection  and  related 
activities  will  be  permitted  as  requested; 
or 

(2)  That  objection  is  made  in  whole  or 
in  part,  in  which  case  the  reasons  for 
objection  shall  be  stated. 

(f)  A  copy  of  each  request  for 
production  and  each  written  response 
shall  be  served  on  all  parties  and  filed 
with  the  Administrative  Law  Judge. 

§68.17    Admissions. 

(a)  A  party  may  serve  upon  any  other 
party  a  written  request  for  the 
admission,  for  purposes  of  the  pending 
action  only,  of  the  genuineness  and 
authenticity  of  any  relevant  document 
described  in  or  attached  to  the  request, 
or  for  the  admission  of  the  truth  of  any 
specified  relevant  matter  of  fact. 

(b)  Each  matter  of  which  an  admission 
is  requested  is  admitted  unless,  within 
thirty  (30)  days  after  service  of  the 
request  or  such  shorter  or  longer  time  as 
the  Administrative  Law  Judge  may 
allow,  the  party  to  whom  the  request  is 
directed  serves  on  the  requesting  party: 

(1)  A  written  statement  denying 
specifically  the  relevant  matters  of 
which  an  admission  is  requested; 

(2)  A  written  statement  setting  forth  in 
detail  the  reasons  why  he/she  can 
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neither  tnrthfoHy  admit  nor  deny  thenr 
or 

(3)  Written  objections  on  the  pound 
that  some  or  all  of  the  matters  involved 
are  privileged  or  irrelevant  or  that  the 
request  is  otherwise  improper  in  whole 
or  in  part 

(c)  An  answering  party  may  not  give 
lack  of  information  or  knowledge  as  a 
reason  for  failure  to  admit  or  d«iy 
unless  the  party  states  that  he/she  has 
made  reasonable  inquiry  and  thdt  the 
information  known  or  readily  obtainable 
by  him/her  is  insufCcient  to  enable  the 
party  to  admit  or  deny. 

(d)  Any  matter  admitted  under  this 
section  is  conclusively  established 
unless  the  Administrative  Law  Judge  on 
motion  permits  withdrawal  or 
amendment  of  the  admission. 

(e)  A  copy  of  each  request  for 
admission  and  each  written  response 
shall  be  served  on  all  parties  and  filed 
with  the  Administrative  Law  Judge. 


§68.18    DaptMttiona. 

(a)  When,  how  and  by  whom  taken. 
The  deposition  of  any  witness  may  be 
taken  at  any  stage  of  the  proceeding  at 
reasonable  times.  Depositions  may  be 
taken  by  oral  examination  or  upon 
written  intenx)gatories  before  any     I 
person  having  power  to  administer  I 
oaths.  All  costs  involved  with  the  taking 
of  depositions,  including  the  cost  of  a 
certified  court  reporter  and  the  original 
transcripts,  shall  be  paid  by  the  party 
seeking  the  depositions. 

(b)  Notice.  Any  party  desiring  to  take 
the  deposition  of  a  witness  shall  give 
notice  in  writing  to  the  witness  and  all 
other  parties  of  the  time  and  place  of  the 
deposition,  and  the  name  and  address  of 
each  witness.  If  documents  are 
requested,  the  notice  shall  include  a 
written  request  for  the  production  of 
documents.  Not  less  than  ten  (10)  days 
written  notice  shall  be  given  when  the 
deposition  is  to  be  taken  within  the 
continental  United  States,  and  not  less 
than  twenty  (20)  days  written  notice 
shall  be  given  when  the  deposition  is  to 
be  taken  elsewhere,  unless  otherwise 
permitted  by  the  Administrative  Law 
Judge  or  agreed  to  by  the  parties. 

(c)  Taking  and  receiving  in  evidence. 
Each  witness  testifying  upon  deposition 
shall  testify  under  oath  and  any  other 
party  shall  have  the  right  to  cross- 
examine.  The  questions  propounded  and 
the  answers  thereto,  together  with  all 
objections  made,  shall  be  reduced  to 
writing,  read  by  or  to,  and  subscribed  by 
the  witness  and  certified  by  the  person 
administering  the  oath. 

(d)  Motion  to  terminate  or  iimit 
examination.  During  the  taking  of  a 
deposition,  a  party  or  deponent  may 
request  suspension  of  the  deposition  on 


grounds  of  bad  faith  in  the  conduct  of 
the  examination,  oppression  of  a 
deponent  or  party  or  improper  questions 
propounded.  The  deposition  will  then  be 
adjourned.  However,  ttie  objecting  party 
or  deponent  must  immediately  move  the 
Administrative  Law  Judge  for  a  ruling  on 
his/her  objections  to  the  deposition 
conduct  or  proceedings.  The 
Administrative  Law  Judge  naay  then 
limit  the  scope  or  manner  of  the  taking 
of  the  deposition. 

§68.1*    MoMon  to  compel  response  to 
discovery;  sanctions. 

(a)  If  a  deponent  fails  to  answer  a 
question  propounded,  or  a  party  upon 
whom  a  discovery  request «  made 
pursuant  to  §§  68.14  through  88.18,  fails 
to  respond  adequately  or  objects  to  the' 
request  or  to  any  part  thereof,  or  fails  to 
permit  inspection  as  requested,  the 
discovering  party  may  move  tfie 
Administrative  Law  Judge  for  an  order 
compelUng  a  response  or  inspection  in 
accordance  with  the  request.  Likewise,  a 
party  who  has  taken  a  deposition  or  has 
requested  admissions  or  has  served 
interrogatories  may  move  to  determine 
the  sufficiency  of  the  answers  or 
objections  thereto.  Unless  the  objecting 
party  sustains  his/her  burden  of 
showing  that  the  objection  is  justified, 
the  Administrative  Law  Judge  shall 
order  that  an  answer  be  served.  If  the 
Administrative  Law  Judge  determines 
that  an  answer  does  not  comply  with  the 
requirements  of  these  rules,  he/she  may 
order  either  that  the  matter  is  admitted 
or  that  an  amended  answer  be  served. 

(b)  The  motion  shall  set  forth; 

(1)  The  nature  of  the  questions  or 
request; 

(2)  The  response  or  objections  of  the 
party  upon  whom  the  request  was 
served;  and 

(3)  Arguments  in  support  of  the 
motion. 

(c)  If  a  party  or  an  officer  or  agent  of  a 
party  fails  to  comply  with  an  order, 
including,  but  not  limited  to.  an  order  for 
the  taking  of  a  deposition,  the 
production  of  dociunents,  or  the 
answering  of  interrogatories,  or 
responding  to  request  for  admissions,  or 
any  other  order  of  the  Administrative 
Law  Judge,  the  Administrative  Law 
Judge,  for  the  purposes  of  permitting 
resolution  of  the  relevant  issues  and 
disposition  of  the  proceeding  without 
unnecessary  delay  despite  such  failure, 
may  take  such  action  in  regard  thereto 
as  is  just,  including  but  not  limited  to  the 
following: 

(1)  Infer  and  conclude  that  the 
admission,  testimony,  documents,  or 
other  evidence  would  have  been 
adverse  to  the  non-complying  partj-: 


(2)  Rule  that  for  the  purposes  of  the 
proceeding  the  matter  or  matters 
concerning  which  the  order  was  issued 
be  taken  as  established  adversely  to  the 
non-complying  party; 

(3)  Rule  that  the  non-complying  party 
may  not  introduce  into  evidence  or 
otherwise  rely  upon  testimony  by  such 
party,  officer  or  agent,  or  the  documents 
or  other  evidence,  in  support  of  or  in 
opposition  to  any  claim  or  defense; 

(4)  Rule  that  the  non-complying  party 
may  not  be  heard  to  object  to 
introduction  and  use  of  secondary 
evidence  to  show  what  the  withheld 
admission,  testimony,  documents,  or 
other  evidence  ^ould  have  been  shown; 

(5)  Rule  that  a  pleading,  or  part  of  a 
pleading,  or  a  motion  or  other 
submission  by  the  non-complying  party, 
concerning  which  the  order  was  issued, 
be  stricken,  or  that  a  decision  of  the 
proceeding  be  rendered  against  the  noa- 
complying  party,  or  both; 

(6)  In  the  case  of  failure  to  comply 
with  a  subpoena,  the  Adfltinistrative 
Law  Judge  may  also  take  the  actioo 
provided  in  §  68.21{e);  and 

(7)  In  ruling  on  a  motion  made 
pursuant  to  this  section,  the 
Administrative  Law  Judge  may  make 
and  enter  a  protective  order  such  as  be/ 
she  is  authorized  to  enter  on  a  motion 
made  pursuant  to  §  68.40. 

§  68.20    Use  of  depositions  at  hearings. 

(a)  Generally.  At  the  hearing,  any  part 
or  all  of  a  deposition,  so  far  as 
admissible  under  the  Federal  Rules  of 
Evidence,  may  be  used  against  any 
party  who  was  present  or  represented  at 
the  taking  of  the  deposition  or  who  had 
due  notice  thereof,  in  accordance  with 
any  one  of  the  following  provisions: 

(1)  Any  deposition  may  be  used  by 
any  party  for  the  purpose  of 
contradicting  or  impeaching  the 
testimony  of  the  deponent  as  a  witness; 

(2)  The  deposition  of  an  expert 
witness  may  be  used  by  any  party  for 
any  purpose,  unless  the  Administrative 
Law  Judge  rules  that  such  use  would  be 
unfair  or  a  violation  of  due  process; 

(3)  The  deposition  of  a  party  or  of 
anyone  who  at  the  time  of  taking  the 
deposition  was  an  officer,  director,  or 
duly  authorized  agent  of  a  public  or 
private  corporation,  partnership,  or 
association  which  is  a  party,  may  be 
used  by  any  other  party  for  any  purpose; 

(4)  The  deposition  of  a  witness, 
whether  or  not  a  party,  may  be  used  by 
any  party  for  any  purpose  if  the 
Administrative  Law  Judge  finds: 

(i)  That  the  witness  is  dead;  or 
(ii)  That  the  witness  is  out  of  the 
United  States  or  more  than  100  miles 
from  the  place  of  hearing  unless  it 


appears  that  the  absence  of  the  witness 
was  procured  by  the  party  offering  the 
deposition;  or 

(iii)  That  the  witness  is  unable  to 
attend  to  testify  because  of  age, 
sickness,  infirmity,  or  imprisonment;  or 

(iv)  That  the  party  offering  the 
deposition  has  been  unable  to  procure 
the  attendance  of  the  witness  by 
subpoena:  or 

(v)  Upon  application  and  notice,  that 
such  exceptional  circumstances  exist  to 
make  it  desirable,  in  the  interest  of 
justice  and  with  due  regard  to  the 
importance  of  presenting  the  testimony 
of  witnesses  orally  in  open  bearing,  to 
allow  the  deposition  to  be  osed; 

(5)  if  only  part  of  a  deposition  is 
offered  in  evidence  by  a  party,  any  other 
party  may  require  him/her  to  introduce 
all  of  it  which  is  relevant  to  the  part 
introduced,  and  any  party  may 
introduce  any  other  parts;  and 

(6)  Substitution  of  parties  does  not 
affect  the  right  to  use  depositions 
previously  taken;  and,  when  a 
proceeding  in  any  hearing  has  been 
dismissed  and  another  proceeding 
involving  the  parties  or  their 
representatives  or  successors  in  interest 
has  been  brought  (or  commenced),  all 
depositions  lawfuUy  taken  and  duly 
filed  in  the  former  proceeding  may  be 
used  in  the  latter  if  originally  taken 
therefor. 

(b)  Objections  to  admissibility.  Except 
as  provided  in  this  paragraph, 
objections  may  be  made  at  the  hearing 
to  receiving  in  evidence  any  deposition 
or  part  thereof  for  any  reason  which 
would  require  the  exclusion  of  the 
evidence  if  the  witness  were  then 
present  and  testifying. 

(1)  Objections  to  the  competency  of  a 
witness  or  to  the  competency,  relevancy, 
or  materiality  of  testimony  are  not 
waived  by  failure  to  make  them  before 
or  during  the  taking  of  the  deposition, 
unless  the  ground  of  the  objection  is  one 
which  might  have  been  obviated  or 
removed  if  presented  at  that  time. 

(2)  Errors  and  irregularities  occurring 
at  the  oral  examination  in  the  manner  of 
takmg  the  deposition,  in  the  form  of  the 
questions  or  answers,  in  the  oath  or 
affirmation,  or  in  the  conduct  of  parties 
and  errors  of  any  kind  which  might  be 
obviated,  removed,  or  cured  if  promptly 
presented,  are  waived  unless  reasonable 
objection  thereto  is  made  at  the  taking 
of  the  deposition. 

§68.21    Subpoenas. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  presiding 
Administrative  Law  Judge  may  issue 
subpoenas  as  authorized  by  statute  or 
law  upon  written  application  of  a  party 
requiring  attendance  and  testimony  of 


witnesses  and  production  of  things 
including,  but  not  limited  to.  papers, 
books,  documents,  records, 
correspondence,  or  tangible  things  in 
their  possession  and  under  their  control 
and  access  to  such  things  for  the 
purposes  of  examination  and  copying.  A 
subpoena  may  be  served  by  certified 
mail  or  by  any  person  who  is  not  less 
than  18  years  of  age.  A  witness,  other 
than  a  witness  for  the  Federal 
Government,  may  not  be  required  to 
attend  a  depositioo  or  hearing  unless  the 
mileage  and  witness  fee  applicable  to 
witnesses  in  courts  of  the  United  States 
for  each  date  of  attendance  is  paid  in 
advance  of  the  date  of  the  proceeding. 

(b)  If  a  party's  written  application  for 
subpoena  is  submitted  three  (3)  working 
days  or  less  before  the  hearing  to  which 
it  relates,  a  subpoena  shall  issue  at  the 
discretion  of  the  presiding 
Administrative  Law  Judge,  as 
appropriate. 

(c)  The  subpoena  shall  identify  the 
person  or  things  subpoenaed,  the  person 
to  whom  and  the  place,  date,  and  the 
time  at  which  it  is  returnable  or  the 
nature  of  the  evidence  to  be  examined 
or  copied,  and  the  date  and  time  when 
access  is  requested. 

(d)  Any  person  served  with  a 
subpoena  who  intends  not  to  comply 
with  it  shall,  within  ten  (10)  days  after 
the  date  of  service  of  the  siibpoena  upon 
him  or  her.  petition  the  Administrative 
Law  Judge  to  revoke  or  modify  the 
subpoena.  A  copy  of  the  petition  shall 
be  served  on  all  parties  to  tiie  hearing. 
The  petition  shall  separately  identify 
each  portion  of  the  subpoena  with  which 
the  petitioner  does  not  intend  to  ccmnply 
and  shall  state,  with  respect  to  each 
such  portion,  the  grounds  upon  which 
the  petitioner  relies.  A  copy  of  the 
subpoena  shall  be  attached  to  the 
petition.  Within  ei^t  (8)  days  after 
receipt  of  the  petition  the  parfy  who 
applied  for  such  subpoena  may  respond 
to  such  petition  and  the  Administrative 
Law  Judge  shall  then  make  a  final 
determination  upon  the  petition.  The 
Administrative  Law  Judge  shall  cause  to 
be  served  a  copy  of  the  final 
determination  of  the  petition  upon  the 
petitioner  and  all  parties. 

(e)  Failure  to  comply.  Upon  the  failure 
to  any  person  to  comply  with  an  order  to 
testify  or  a  subpoena  issued  under  this 
Section,  the  Administrative  Law  Judge 
may,  where  authorized  by  statute  or  by 
law,  apply  through  appropriate  counsel 
to  the  appropriate  district  court  of  the 
United  States  for  an  order  requiring 
compliance  with  the  order  or  subpoena. 


§68.22    Designation  Of  AdmMstrativ*  Law 
Judge. 

Hearings  shall  be  held  before  an 
Administrative  Law  Judge  appointed 
under  5  U.S.C.  3105  and  assigned  to  the 
Department  of  Justice.  The  presiding 
judge  in  any  case  shall  be  designated  by 
the  Chief  Administrative  Hearing 
Officer.  In  unfair  inunigration-related 
employment  practice  cases,  only 
Administrative  Law  Judges  specially 
designated  by  the  Attorney  General  as 
having  special  training  respecting 
emplojrment  diserimination  may  be 
chosen  by  the  Chief  Administrative 
Hearing  Officer  to  preside. 

§68.23    Notice  of  bMrtag. 

(a)  Generally.  Except  when  hearings 
are  scheduled  by  calendar  call,  the 
Office  of  the  Chief  Administrative 
Hearing  Officer,  or  the  Administrative 
Law  Judge  to  whom  the  matter  is 
referred  shall  notify  the  parties  by  mail 
of  a  day,  time,  and  place  set  for  hearing 
thereon  or  for  a  prehearing  conference, 
or  both.  No  date  earlier  than  thirfy  (30) 
days  after  the  date  of  such  notice  shall 
be  set  for  such  hearing  or  conference, 
except  by  agreement  of  the  parties  and 
the  permission  of  the  Administrative 
Law  Judge.  Any  party,  however,  may  by 
motion  and  for  good  cause  shown 
request  the  Administrative  Law  Judge  to 
shorten  the  time  for  a  hearing.  In  no 
event,  however,  may  the  setting  of  the 
hearing  be  less  than  five  (5)  days  after 
the  complaint  is  served  on  the 
respondent. 

(b)  Change  of  date,  time,  and  place. 
The  Administrative  Law  Judge  assigned 
to  the  case  may  change  the  time,  date, 
and  place  of  the  hearing,  or  temporarily 
adjourn  a  hearing,  or  upon  motion  and 
for  good  cause  shown  by  a  parfy.  The 
parties  shall  be  given  not  less  than  ten 
(10)  days  notice  of  the  new  hearing  date. 

(c)  Place  of  hearing.  Unless  otherwise 
required  by  statute  or  regulation,  due 
regard  shall  be  given  to  the  convenience 
of  the  parties  and  the  witnesses  in 
selecting  a  place  for  the  hearing.  In  this 
regard,  8  U.S.C.  1324a  requires  that 
hearings  in  unlawful  employment  cases 
be  held  at  the  nearest  practicable  place 
to  the  place  where  the  person  or  entity 
resides  or  to  the  place  where  the  alleged 
violation  occurred. 

§  68.24    Continuances. 

(a)  When  granted.  Continuances  will 
only  be  granted  in  cases  of  prior  judicial 
commitments  or  undue  hardship,  or  a 
showing  of  other  good  cause. 

(b)  Time  limit  for  requesting.  Except 
for  good  cause  arising  thereafter, 
requests  for  continuances  must  be  filed 
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not  later  than  fourteen  (14)  days  prior  to 
the  date  set  for  hearing. 

(c)  How  filed.  Motions  for 
continuances  shall  be  in  writing.  At 
least  3"  X  ^W  of  blank  space  shall  be 
provided  on  the  last  page  of  the  motion 
to  permit  space  for  the  entry  of  an  order 
by  the  Administrative  Law  Judge. 
Copies  shall  be  served  on  all  parties. 
Any  motions  for  continuances  made 
within  ten  (10)  days  of  the  date  of  the 
scheduled  proceeding  shall,  in  addition 
to  the  written  request,  be  telephonically 
communicated  to  the  Administrative 
Law  Judge  or  a  member  of  his/her  staff 
and  to  all  other  parties.  Motions  for 
continuances,  based  on  reasons  not 
reasonably  ascertainable  prior  thereto, 
may  also  be  made  on  the  record  at 
calendar  call,  prehearing  conferences,  or 
hearings.  I 

(d)  Ruling.  Time  permitting,  the    ' 
Administrative  Law  Judge  shall  issue  a 
written  order  in  advance  of  the 
scheduled  proceeding  date  which  either 
allows  or  denies  the  request.  Otherwise, 
the  ruling  may  be  made  orally  by 
telephonic  communication  to  the  party 
requesting  same  who  shall  be 
responsible  for  telephonically  notifying 
all  other  parties.  Oral  orders  shall  be 
confirmed  in  writing  by  the 
Administrative  Law  Judge. 


it%M    AuttMrity  Of  Administrative  Law 


(a)  General  powers.  In  any  proceeding 
under  this  part,  the  Administrative  Law 
Judge  shall  have  all  powers  necessary  to 
the  conduct  of  fair  and  impartial 
hearings,  including,  but  not  limited  to. 
the  following: 

(1)  Conduct  formal  hearings  in 
accordance  with  the  provisions  of  this 
part; 

(2)  Administer  oaths  and  examine 
witnesses; 

(3)  Compel  the  production  of 
documents  and  appearance  of  witnesses 
in  control  of  the  parties: 

(4)  Compel  the  appearance  of 
witnesses  by  the  issuance  of  subpoenas 
as  authorized  by  statute  or  law. 

(5)  Issue  decisions  and  orders; 

(6)  Take  any  action  authorized  by  the 
Administrative  Procedure  Act: 

(7)  Exercise,  for  the  purpose  of  the 
hearing  and  in  regulating  the  conduct  of 
the  proceeding,  such  powers  vested  in 
the  Attorney  General  as  are  necessary 
and  appropriate  therefor  | 

(8)  Where  applicable,  take  any 
appropriate  action  authorized  by  the 
Rules  of  Civil  Procedure  for  the  United 
States  District  Courts,  issued  from  time- 
to-time  and  amended  pursuant  to  28 
U.S.C  2072;  and 


(9)  Do  all  other  things  necessary  to 
enable  him/her  to  discharge  the  duties 
of  the  office. 

(b)  Enforcement.  If  any  person  in 
proceedings  before  an  Administrative 
Law  Judge  disobeys  or  resists  any 
lawful  order  or  process,  or  misbehaves 
during  a  hearing  or  so  near  the  place 
thereof  as  to  obstruct  the  same,  or 
neglects  to  produce,  after  having  been 
ordered  to  do  so,  any  pertinent  book, 
paper,  or  document,  or  refuses  to  appear 
after  having  been  subpoenaed,  or  upon 
appearing  refuses  to  take  the  oath  as  a 
witness,  or  after  having  taken  the  oath 
refuses  to  be  examined  according  to 
law,  the  Administrative  Law  Judge 
responsible  for  the  adjudication,  where 
authorized  by  statute  or  law.  may  certify 
the  facts  to  the  Federal  District  Court 
having  jurisdiction  in  the  place  in  which 
he/she  is  sitting  to  request  appropriate 
remedies. 

§  68.26    Unavailability  of  Administratfv* 
Law  Judge. 

In  the  event  the  Administrative  Law 
Judge  designated  to  conduct  the  hearing 
becomes  unavailable,  the  Chief 
Administrative  Hearing  Officer  may 
designate  another  Administrative  Law 
Judge  for  the  purpose  of  further  hearing 
or  other  appropriate  action. 

§  68.27    Disqualification. 

(a)  When  an  Administrative  Law 
Judge  deems  himself  or  herself 
disqualified  to  preside  in  a  particular 
proceeding,  such  judge  shall  withdraw 
therefrom  by  notice  on  the  record 
directed  to  the  Chief  Administrative 
Hearing  Officer. 

(b)  Whenever  any  party  shall  deem 
the  Administrative  Law  Judge  for  any 
reason  to  be  disqualified  to  preside,  or 
to  continue  to  preside,  in  a  particular 
proceeding,  that  party  shall  file  with  the 
Administrative  Law  Judge  a  motion  to 
recuse.  The  motion  shall  be  supported 
by  an  affidavit  setting  forth  the  alleged 
grounds  for  disqualification.  The 
Administrative  Law  Judge  shall  rule 
upon  the  motion. 

(c)  In  the  event  of  disqualification  or 
recusal  of  an  Administrative  Law  Judge 
as  provided  in  paragraph  (a)  or  (b)  of 
this  section,  the  Chief  Administrative 
Hearing  Officer  shall  refer  the  matter  to 
another  Administrative  Law  Judge  for 
further  proceedings. 

S  68^8    Separation  of  functions. 

No  officer,  employee,  or  agent  of  the 
Federal  Government  engaged  in  the 
performance  of  investigative  or 
prosecutorial  functions  in  connection 
with  any  proceeding  shall,  in  that 
proceeding  or  a  factually  related 
proceeding,  participate  or  advise  in  the 


decision  of  the  Administrative  Law 
Judge,  except  as  a  witness  or  counsel  in 
the  proceedings. 

§68.29    Expedition. 

Hearings  shall  proceed  with  all 
reasonable  speed,  insofar  as  practicable 
and  with  due  regard  to  the  convenience 
of  the  parties. 

§  68.30    Representation. 

(a)  Appearances.  Any  party  shall  have 
the  right  to  appear  at  a  hearing  to 
examine  and  cross-examine  witnesses, 
and  to  introduce  into  the  record 
documentary  or  other  relevant  evidence, 
except  that  the  participation  of  any 
intervenor  (except  the  Special  Counsel) 
shall  be  limited  to  the  extent  prescribed 
by  the  Administrative  Law  Judge. 

(b)  Each  attorney  shall  file  a  notice  of 
appearance.  Such  notice  shall  indicate 
the  name  of  the  case  or  controversy,  the 
docket  number  if  assigned,  and  the  party 
on  whose  behalf  the  appearance  is 
made. 

(c)  Rights  of  parties.  Every  party  shall 
have  the  right  of  timely  notice  and  all 
other  rights  essential  to  a  fair  hearing, 
including,  but  not  limited  to,  the  right  to 
present  evidence,  to  conduct  such  cross- 
examination  as  may  be  necessary  for  a 
full  and  complete  disclosure  of  the  facts, 
and  to  be  heard  by  objection,  motion, 
and  argument. 

(d)  Rights  of  participation.  Every 
party  shall  have  the  right  to  make  a 
written  or  oral  statement  of  position.  At 
the  discretion  of  the  Administrative  Law 
Judge,  participants  may  file  proposed 
findings  of  fact,  conclusions  of  law.  and 
a  post  hearing  brief. 

(e)  Rights  of  witnesses.  Any  person 
compelled  to  testify  in  a  proceeding  in 
response  to  a  subpoena  may  be 
accompanied,  represented,  and  advised 
by  counsel. 

(f)  Department  of  Justice 
Representation.  The  Department  of 
Justice  may  be  represented  by  the 
appropriate  counsel  in  these 
proceedings. 

(g)  Qualifications—  (1)  Attorneys.  An 
attorney  at  law  who  is  admitted  to 
practice  before  the  federal  courts  or 
before  the  highest  court  of  any  state,  the 
District  of  Columbia,  or  any  territory  or 
commonwealth  of  the  United  States, 
may  practice  before  the  Administrative 
Law  Judges.  An  attorney's  own 
representation  that  he/she  is  in  good 
standing  before  any  of  such  courts  shall 
be  sufficient  proof  thereof,  unless 
otherwise  ordered  by  the  Administrative 
Law  Judge.  Any  attorney  of  record  who 
intends  to  withdraw  from  a  case  must 
provide  the  Administrative  Law  Judge 
and  all  parties  with  written  notice  at 
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least  ten  (10)  days  before  the  hearing 
date,  aniess  otherwise  allowed  by  the 
Administrative  Law  Judge. 

fZ)  Deaiai  t^  authority  to  appear.  The 
Administrative  Lavr  Jud^ge  may  deny  the 
privilege  of  appearing  to  any  person, 
within  applicable  statutory  constraints, 
e.g.,  5  U.S.C.  555,  who  be/she  finds,  after 
notice  and  an  oi^>ortuni^  for  hearing  in 
the  matter,  does  not  possess  the 
requisite  qualificatioos  to  represent 
others;  or  is  lacking  in  character  or 
integrity;  or  has  engaged  in  impthiral  or 
improper  professional  conduct;  or  has 
engaged  in  an  act  involving  moral 
turpitude.  No  provision  hereof  shall 
apply  to  any  person  who  appears  on 
his/her  own  behalf  or  on  b^lf  of  any 
corporation,  partnership,  or  association 
of  which  tlie  person  is  a  partner,  officer, 
or  regular  employee. 

[h]  Authority  for  represeatation.  Any 
individual  acting  in  a  representative 
capacity  in  any  adjudicative  proceeding 
may  be  required  by  the  Administrative 
Law  Judge  to  show  his/her  authority  to 
act  in  such  capacity.  A  regular  employee 
of  a  party  who  appears  on  behalf  of  the 
party  may  be  required  to  show  his/her 
authority  to  so  appear. 


§68.31 

The  Office  of  the  Chief  Administrative 
Hearing  Officer  does  not  have  authority 
to  appoint  counsel  nor  does  it  refer 
parties  to  attomejfs. 

§  68.32    Standards  of  condact 

(a)  All  persons  appearing  in 
proceedings  before  an  Administrative 
Law  Judge  are  expected  to  act  with 
integrity,  and  in  an  ethical  manner. 

(b)  The  Administrative  Law  Judge 
may  exclude  parties,  witnesses,  and 
their  representatives  for  refusal  to 
comply  with  directions,  continued  use  of 
dilatory  tactics,  refusal  to  adhere  to 
reasonable  standards  of  orderiy  and 
ethical  conduct,  failiu'e  to  act  in  good 
faith,  or  violation  of  die  prohibition 
against  ex  parte  communications.  The 
Administrative  Law  Judge  shall  state  in 
the  record  the  cause  for  suspending  or 
barring  an  attorney  from  participation  in 
a  particular  proceeding.  Any  attorney  so 
suspended  or  barred  may  appeal  to  the 
Chief  Administrative  Hearing  Officer 
but  no  proceeding  shall  be  delayed  or 
suspended  pending  disposition  of  the 
appeal;  provided,  however,  that  the 
Administrative  Law  Judge  shall  suspend 
the  proceeding  for  a  reasonable  time  for 
the  purpose  of  enabling  the  party  to 
obtain  another  attorney  or 
representative. 


food  or  beverage,  smoking,  or 
rearranging  of  courtroom  furniture, 
unless  specifically  authorized  by  the 
Admini^rative  Law  Judge,  are 
prohibited. 


§6834    ExI 

(a)  General.  Except  for  odier 
employees  of  the  Executive  Office  for 
Immigration  Matters,  the  Administrative 
Law  Judge  shall  not  consult  any  person, 
or  party,  on  any  fact  in  issue  unless 
upon  notice  and  (qiportnnity  for  all 
parties  to  participate.  Commonicatioos 
by  the  Office  of  the  Chief 
Administrative  Hearing  Officer,  the 
assigned  Jodge.  or  any  party  for  the  sole 
purpose  of  adiedaliog  hearings  or 
requesting  extensions  of  time  are  not 
considered  ex  parte  communications, 
exo^t  that  all  other  parties  shall  be 
notified  of  such  request  by  the 
requestii^  party  and  be  given  an 
oppcHlunity  to  reqjond  thereto. 

(b)  Sanctions.  A  party  or  participant 
who  makes  a  prohibited  ex  parte 
conununication,  or  who  encourages  or 
solicits  another  to  make  any  such 
communication,  may  be  subject  to  any 
appropriate  sanction  or  sanctions, 
including,  but  not  limited  to,  exclusion 
faaa  tlie  proceedings  and  adverse  ruling 
on  the  issue  which  is  the  sab^  of  the 
prohibited  oonanunicati(m. 

!68L3S   Waiwsrolrt^to 
f aifcira  to  parHcipata  or  Id 


§68.33 

Proceedings  shall  be  ctmducted  in  an 
orderly  manner.  The  consumption  of 


(a)  Wairer  of  ri^t  to  appear.  If  all 
parties  waive  in  writing  their  right  to 
appear  before  the  Administrative  Law 
Judge  or  to  present  evidence  or 
aigument  personally  or  by 
representative,  it  abaU  not  be  necessary 
for  the  Administrative  Law  Judge  to  give 
notice  (rf  and  conduct  an  oral  hearing.  A 
waiver  of  the  right  to  appear  and 
present  evidence  and  allegations  as  to 
facts  and  law  shall  be  made  in  writing 
and  filed  with  the  Chief  Administrative 
Hearing  Officer  or  the  Administrative 
Law  Judge.  Where  such  a  waiver  has 
been  filed  by  all  parties  and  they  do  not 
appear  before  the  Administrative  Law 
Judge  personally  or  by  re|vesentative, 
the  Administrative  Law  Judge  shall 
make  a  record  of  the  rdevant  written 
evidence  submitted  by  the  parties, 
together  with  any  pleadings  they  may 
submit  with  respect  to  the  issues  in  the 
case.  Such  documents  shall  be 
considered  as  all  of  the  evidence  in  this 
case  and  decision  shall  be  based  on 
them. 

(b)  Dismissal— Abandonment  by 
party.  A  request  for  hearing  may  be 
dismissed  upon  its  abandonment  or 
settlement  by  the  party  or  parties  who 
filed  it.  A  party  shall  be  dc«med  to  have 
abandoned  a  request  for  hearing  if 


neither  the  perty  nor  his/her 
representative  appears  at  the  time  and 
place  fixed  for  the  hearing  and  either — 

(1)  Prior  to  the  time  for  hearing,  such 
party  does  not  show  good  cause  as  to 
why  neither  he/she  nor  his/her 
representative  can  appear,  or 

(2)  Within  ten  (10)  days  after  the 
mailing  of  a  notice  to  him/her  by  the 
Administrative  Law  Judge  to  show 
cause,  such  party  does  not  show  good 
cause  for  such  failure  to  appear  and  fails 
to  notify  the  Administrative  Law  Judge 
prior  to  the  time  fixed  for  hearing  that 
he/she  cannot  appear.  A  default 
decision,  under  (  68.6(b).  may  be 
entered,  with  prejudice,  against  any 
party  failing,  Mritiiout  good  cause,  to 
appear  at  a  hearing. 

§68.36    Motion fbr summary dadsioa. 

(a)  Any  party  may.  at  least  twenty 
(20)  days  before  the  date  fixed  for  any 
heariiig,  move  with  or  without 
supporting  affidavits  for  a  summary 
decision  on  all  or  any  part  of  the 
proceeding.  Any  other  party  may,  within 
ten  (10)  days  after  service  of  the  motion, 
serve  opposing  papers  with  affidavits  if 
appn^riate,  or  countermove  for 
summary  decision.  The  Administrative 
Law  Judge  may  set  the  matter  fa- 
argument  and/ or  call  for  submission  of 
brieb. 

(b)  Any  affidavits  submitted  with  the 
motion  shall  set  forth  such  facts  as 
would  be  admissible  in  evidence  in  a 
proceeding  subject  to  5  U.S.C.  556  and 
557  and  shall  show  affiimatively  that  the 
affiant  is  competent  to  testify  to  the 
matters  stated  therein.  When  a  motion 
for  summary  decision  is  made  and 
supported  as  provided  in  this  section,  a 
party  opposing  the  motion  may  not  rest 
upon  the  mere  allegations  or  denials  of 
such  pleading.  Such  response  must  set 
forth  specific  facts  showing  that  there  is 
a  genuine  issue  of  fact  for  the  bearing. 

(c)  The  Administratire  Law  Judge  may 
enter  summary  decision  for  either  party 
if  the  pleadings,  affidavits,  material 
obtained  by  discovery  or  otherwise,  or 
matters  officially  noticed  show  that 
there  is  no  genuine  issue  as  to  any 
material  fact  and  that  a  party  is  entitled 
to  summary  decision.  The 
Administrative  Law  Judge  may  deny  the 
motion  whenever  the  movii^  party 
denies  access  to  information  by  means 
of  discovery  to  a  party  opposing  the 
motion. 

(d)  Form  of  summary  decisions.  Any 
final  decision  issued  as  a  summary 
decision  shall  conform  to  die 
requirements  for  all  final  decisions.  An 
initial  decision  and  a  final  decision 
made  under  this  paragraph  shall  include 
a  statement  ofr 
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(1)  Findings  of  fact  and  conclusions  of 
law,  and  the  reasons  therefor,  on  all 
issues  presented;  and 

(2)  Any  terms  and  conditions  of  the 
rule  or  order. 

(e)  Hearings  on  issue  of  fact  Where  a 
genuine  question  of  material  fact  is 
raised,  the  Administrative  Law  Judge 
shall,  and  in  any  other  case  may,  set  the 
case  for  an  evidentiary  hearing. 


$6SJ7    Formal  hurings. 

(a)  Public.  Hearings  shall  be  open  to 
the  public.  However,  in  unusual 
circumstances,  the  Administrative  Law 
Judge  may  order  a  hearing  or  any  part 
thereof  closed,  where  to  do  so  would  be 
in  the  best  interests  of  the  parties,  a 
witness,  the  public,  or  other  affected 
persons.  Any  order  closing  the  hearing 
shall  set  forth  the  reasons  for  the 
decision.  Any  objections  thereto  shall  be 
made  a  part  of  the  record. 

^)  Jurisdiction.  The  Administrative 
Law  Judge  shall  have  jurisdiction  to 
decide  all  issues  of  fact  and  related 
issues  of  law. 

(c)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  by  the 
request  for  hearing,  prehearing 
stipulation,  or  prehearing  order  are  tried 
by  express  or  implied  consent  of  the 
parties,  they  shall  be  treated  in  all 
respects  as  if  they  had  been  raised  in 
the  pleadings.  Such  amendment  of  the 
pleadings  as  may  be  necessary  to  cause 
them  to  conform  to  the  evidence  may  be 
made  on  motion  of  any  party  at  any 
time;  but  failure  to  so  amend  does  not 
affect  the  result  of  the  hearing  of  these 
issues.  The  Administrative  Law  Judge 
may  grant  a  continuance  to  enable  the 
objecting  party  to  meet  such  evidence. 

§66.38    Evidene*.  | 

(a)  Applicability  of  Federal  Rules  of 
Evidence.  Unless  otherwise  provided  by 
statute  or  these  rules,  and  where 
appropriate,  the  Federal  Rules  of  ' 
Evidence  will  be  a  general  guide  to  all 
proceedings  held  pursuant  to  these 
rules. 

(b)  Admissibility.  All  relevant 
material  and  reliable  evidence  is 
admissible,  but  may  be  excluded  if  its 
probative  value  is  substantially 
outweighed  by  unfair  prejudice  oi 
confusion  of  the  issues,  or  by 
considerations  of  undue  delay,  waste  of 
time,  immateriality,  or  needless    I 
presentation  of  cumulative  evidence. 
Stipulations  of  fact  may  be  introduced  in 
evidence  with  respect  to  any  issue. 
Every  party  shall  have  the  right  to 
present  his/her  case  or  defense  by  oral 
or  documentary  evidence,  depositions, 
and  duly  authenticated  copies  of  records 
and  documents;  to  submit  rebuttal 
evidence;  and  to  conduct  such 


reasonable  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts.  The  Administrative  Law 
Judge  shall  have  the  right  in  his/her 
discretion  to  limit  the  number  of 
witnesses  whose  testimony  may  be 
merely  cumulative  and  shall,  as  a  matter 
of  pohcy,  not  only  exclude  irrelevant, 
immaterial,  or  unduly  repetitious 
evidence  but  shall  also  limit  the  cross- 
examination  of  witnesses  to  reasonable 
bounds  80  as  not  to  prolong  the  hearing 
imnecessarily,  and  unduly  burden  the 
record.  Material  and  relevant  evidence 
shall  not  be  excluded  because  it  is  not 
the  best  evidence,  unless  its  authenticity 
is  challenged,  in  which  case  reasonable 
time  shall  be  given  to  establish  its 
authenticity.  When  only  portions  of  a 
document  are  to  be  relied  upon,  the    - 
offering  party  shall  prepare  the  pertinent 
excerpts,  adequately  identified,  and 
shall  supply  copies  of  such  excerpts, 
together  with  a  statement  indicating  the 
purpose  for  which  such  materials  will  be 
offered,  to  the  Administrative  Law  Judge 
and  to  the  other  parties.  Only  the 
excerpts,  so  prepared  and  submitted, 
shall  be  received  in  the  record. 
However,  the  original  document  should 
be  made  available  for  examination  and 
for  use  by  opposing  counsel  for  purposes 
of  cross-examination.  Compilations, 
charts,  summaries  of  data,  and 
photostatic  copies  of  documents  may  be 
admitted  in  evidence  if  the  proceedings 
will  thereby  be  expedited,  and  if  the 
material  upon  which  they  are  based  is 
available  for  examination  by  the  parties. 

(c)  Objections  to  evidence.  Objections 
to  the  admission  or  exclusion  of 
evidence  shall  be  in  short  form,  stating 
the  grounds  of  objections  relied  upon, 
and  the  transcript  shall  include 
argument  or  debate  thereon.  Rulings  on 
such  objections  shall  be  made  at  the 
time  of  objection  or  prior  to  the  receipt 
of  further  evidence.  Such  ruling  shall  be 
a  part  of  the  record. 

(d)  Exceptions.  Formal  exceptions  to 
the  rulings  of  the  Administrative  Law 
Judge  made  during  the  course  of  the 
hearing  are  unnecessary.  For  all 
purposes  for  which  an  exception 
otherwise  would  be  taken,  it  is  sufficient 
that  a  party,  at  the  time  the  ruling  of  the 
Administrative  Law  Judge  is  made  or 
sought,  makes  known  the  action  he/she 
desires  the  Administrative  Law  Judge  to 
take  or  his/her  objection  to  an  action 
taken,  and  his/her  grounds  therefor. 

(e)  Offers  of  proof  Any  offer  of  proof 
made  in  connection  with  an  objection 
taken  to  any  ruling  of  the  Administrative 
Law  Judge  rejecting  or  excluding 
proffered  oral  testimony  shall  consist  of 
a  statement  of  the  substance  of  the 
evidence  which  counsel  contends  would 
be  adduced  by  such  testimony,  and,  if 


the  excluded  evidence  consists  of 
evidence  in  documentary  or  written 
form  or  of  reference  to  documents  or 
records,  a  copy  of  such  evidence  shall 
be  marked  for  identification  and  shall 
constitute  the  offer  of  proof. 

966.39   Official  notic*. 

Official  notice  may  be  taken  of  any 
material  fact,  not  appearing  in  evidence 
in  the  record,  which  is  among  the 
traditional  matters  of  judicial  notice. 
Provided,  however,  that  the  parties  shall 
be  given  adequate  notice,  at  the  hearing 
or  by  reference  in  the  Administrative 
Law  Judge's  decision,  of  the  matters  so 
noticed,  and  shall  be  given  adequate 
opportunity  to  show  the  contrary. 

S  66.40    In  camera  and  protectiv*  order*. 

(a)  Privileged  communications.  Upon 
application  of  any  person,  the 
Administrative  Law  Judge  may  limit 
discovery  or  introduction  of  evidence  or 
issue  such  protective  or  other  orders  as 
in  his/her  judgment  may  be  consistent 
with  the  objective  of  protecting 
privileged  communications  and  of 
protecting  data  and  other  material  the 
disclosure  of  which  would  unreasonably 
prejudice  a  party,  witness,  or  third 
party. 

(b)  Classified  or  sensitive  matter.  (1) 
Without  limiting  the  discretion  of  the 
Administrative  Law  Judge  to  give  effect 
to  any  other  applicable  privilege,  it  shall 
be  proper  for  the  Administrative  Law 
Judge  to  limit  discovery  or  introduction 
of  evidence  or  to  issue  such  protective 
or  other  orders  as  in  his/her  judgment 
may  be  consistent  with  the  objective  of 
preventing  undue  disclosure  of 
classified  or  sensitive  matter.  Where  the 
Administrative  Law  Judge  determines 
that  information  in  documents 
containing  sensitive  matter  should  be 
made  available  to  a  respondent,  he/she 
may  direct  the  pariy  to  prepare  an 
unclassified  or  nonsensitive  summary  or 
extract  of  the  original.  The  summary  or 
extract  may  be  admitted  as  evidence  in 
the  record. 

(2)  If  the  Administrative  Law  Judge 
determines  that  this  procedure  is 
inadequate  and  that  classified  or 
otherwise  sensitive  matter  must  form 
part  of  the  record  in  order  to  avoid 
prejudice  to  any  party,  he/she  may 
advise  the  parties  and  provide 
opportunity  for  arrangements  to  permit  a 
party  or  a  representative  to  have  access 
to  such  matter.  Such  arrangements  may 
include  obtaining  security  clearances  or 
giving  counsel  for  a  party  access  to 
sensitive  Information  and  documents 
subject  to  assurances  against  further 
disclosure. 


§68.41    Exhibits. 

(a)  Identification.  All  exhibits  offered 
in  evidence  shall  be  numbered  and 
marked  with  a  designation  identifying 
the  party  or  intervener  by  whom  the 
exhibit  is  o^ered. 

(b)  Exchange  of  exhibits.  When 
written  exhibits  are  offered  in  evidence, 
one  copy  must  be  furnished  to  each  of 
the  parties  at  the  hearing,  and  one  copy 
to  the  Administrative  Law  Judge,  unless 
the  parties  previously  have  been 
furnished  with  copies  or  the 
Administrative  Law  Judge  directs 
otherwise.  If  the  Administrative  Law 
Judge  has  not  fixed  a  time  for  the 
exchange  of  exhibits,  the  parties  shall 
exchange  copies  of  exhibits  at  the 
earliest  practicable  time,  preferably 
before  the  hearing  or,  at  the  latest,  at  the 
commencement  of  the  hearing. 

(c)  Substitution  of  copies  for  original 
exhibits.  The  Administrative  Law  Judge 
may  permit  a  party  to  withdraw  original 
documents  offered  in  evidence  and 
substitute  true  copies  in  lieu  diereof. 

§68.42    Records  in  ottwr  procMdings. 
In  case  any  portion  of  the  record  in 
any  ot^er  proceeding  or  civil  or  criminal 
action  is  offered  in  evidence,  a  true  copy 
of  such  portion  shall  be  presented  for 
the  record  in  the  form  of  an  exhibit 
unless  the  Administrative  Law  Judge 
directs  otherwise. 

§  68.43    Designation  of  parts  of 
documents. 

Where  relevant  and  material  matter 
offered  in  evidence  is  embraced  in  a 
document  containing  other  matter  not 
material  or  relevant  and  not  intended  to 
be  put  in  evidence,  the  participant 
offering  the  same  shall  plainly  designate 
the  matter  so  offered,  segregating  and 
excluding  insofar  as  practicable  the 
immaterial  or  irrelevant  parts.  If  other 
matter  in  such  document  is  in  such  bulk 
or  extent  as  would  necessarily 
encumber  the  record,  such  document 
will  not  be  received  in  evidence,  but 
may  be  marked  for  identification,  and  if 
properiy  authenticated,  the  relevant  and 
material  parts  thereof  may  be  read  into 
the  record,  or  if  the  Administrative  Law 
Judge  so  directs,  a  true  copy  of  such 
matter  in  proper  form  shall  be  received 
in  evidence  as  an  exhibit,  and  copies 
shall  be  delivered  by  the  participant 
offering  the  same  to  the  other  parties  or 
their  attorneys  appearing  at  the  hearing, 
who  shall  be  afforded  an  opportunity  to 
examine  the  entire  document  and  to 
offer  in  evidence  in  like  manner  other 
material  and  relevant  portions  thereof. 

§68.44    Autlienticity. 

The  authenticity  of  all  documents 
submitted  as  proposed  exhibits  in 


advance  of  the  hearing  shall  be  deemed 
admitted  unless  written  objection 
thereto  is  filed  prior  to  the  hearing, 
except  that  a  party  will  be  permitted  to 
challenge  such  authenticity  at  a  later 
time  upon  a  clear  showing  of  good  cause 
for  failure  to  have  filed  such  written 
objection. 

§68.45    Stipulations. 

The  parties  may  by  stipulation  in 
vmting  at  any  stage  of  the  proceeding, 
or  by  stipulation  made  orally  at  the 
hearing,  agree  upon  any  pertinent  facts 
in  the  proceeding.  It  is  desirable  that  the 
facts  be  thus  agreed  upon  so  far  as  and 
whenever  practicable.  Stipulations  may 
be  received  in  evidence  at  a  hearing  or 
prior  thereto,  and  when  received  iii 
evidence,  shall  be  binding  on  the  parties 
thereto. 

9  68.46    Record  of  hearings. 

(a)  General.  A  verbatim  written 
record  of  all  hearings  shall  be  kept.  All 
evidence  upon  which  the  Administrative 
Law  Judge  relies  for  decision  shall  be 
contained  in  the  transcript  of  testimony, 
either  directly  or  by  appropriate 
reference.  All  exhibits  introduced  as 
evidence  shall  be  marked  for 
identification  and  incorporated  into  the 
record.  Transcripts  may  be  obtained  by 
the  parties  and  the  public  from  the 
official  court  reporter  of  record.  Any 
fees  in  connection  therewith  shall  be  the 
responsibility  of  the  parties. 

(b)  Corrections.  Corrections  to  the 
official  transcript  will  be  permitted  upon 
motion.  Motions  for  correction  must  be 
submitted  within  ten  (10)  days  of  the 
receipt  of  the  transcript,  or  such  other 
time  as  may  be  permitted  by  the 
Administrative  Law  Judge.  Corrections 
of  the  official  transcript  will  be 
permitted  only  when  errors  of  substance 
are  involved  and  only  upon  approval  of 
the  Administrative  Law  Judge. 

§68.47    Closing  of  hearings. 

The  Administrative  Law  Judge  may 
hear  ai^guments  of  counsel  and  may  limit 
the  time  of  such  arguments  at  his/her 
discretion,  and  may  allow  briefs  to  be 
filed  on  behalf  of  either  party  but  shall 
closely  limit  the  time  within  which  the 
briefs  for  both  parties  shall  be  filed,  so 
as  to  avoid  unreasonable  delay. 

§68.48    Closing  the  record. 

(a)  When  there  is  a  hearing,  the  record 
shall  be  closed  at  the  conclusion  of  the 
hearing  unless  the  Administrative  Law 
Judge  directs  otherwise. 

(b)  If  any  party  waives  a  hearing,  the 
record  shall  be  closed  on  the  date  set  by 
the  Administrative  Law  Judge  as  the 
final  date  for  the  receipt  of  submissions 
of  the  parties  to  the  matter. 


(c)  Once  the  record  is  closed,  no 
additional  evidence  shall  be  accepted 
into  the  record  except  upon  a  showing 
that  new  and  material  evidence  has 
become  available  which  was  not  readily 
available  prior  to  the  closing  of  the 
record.  However,  the  Administrative 
Law  Judge  shall  make  part  of  the  record 
any  motions  for  attorney's  fees 
authorized  by  statutes,  and  any 
supporting  documentation,  any 
determinations  thereon,  and  any 
approved  correction  to  the  transcript. 

§68.49    Receipt  Of  documents  after 


Documents  submitted  for  the  record 
after  the  close  of  the  hearing  will  not  be 
received  in  evidence  except  upon  ruling 
of  the  Administrative  Law  Juc^e.  Such 
documents  when  submitted  shall  be 
accompanied  by  proof  that  copies  have 
been  served  upon  all  parties,  who  shall 
have  an  opportunity  to  comment 
thereon.  Copies  shall  be  received  not 
later  than  twenty  (20)  days  after  the 
close  of  the  hearing  except  for  good 
cause  shown,  and  not  less  than  ten  (10) 
days  prior  to  the  date  set  for  filing 
briefs.  Exhibit  numbers  should  be 
assigned  by  counsel  or  the  party. 

§68.50    Restricted  access. 

On  his/her  own  motion,  or  on  the 
motion  of  any  party,  the  Administrative 
Law  Judge  may  direct  that  there  be  a 
restricted  access  portion  of  the  record  to 
contain  any  material  in  the  record  to 
which  public  access  is  restricted  by  law 
or  by  the  terms  of  a  protective  order 
entered  in  the  proceedings.  This  portion 
of  the  record  shall  be  placed  in  a 
separate  file  and  clearly  marked  to 
avoid  improper  disclosure  and  to 
identify  it  as  a  portion  of  the  official 
record  in  the  proceedings. 

§  68.51    Decision  and  order  of  the 
Administrative  Law  Judge. 

(a)  Proposed  decision  and  order. 
Within  twenty  (20)  days  of  filing  of  the 
transcript  of  the  testimony,  or  such 
additional  time  as  the  Administrative 
Law  Judge  may  allow,  a  party,  if 
authorized  by  the  Administrative  Law 
Judge,  may  file  proposed  findings  of  fact, 
conclusions  of  law,  and  order  together 
with  a  supporting  brief  expressing  the 
reasons  for  such  proposals.  Such 
proposals  and  brief  shall  be  served  on 
all  parties,  and  shall  refer  to  all  portions 
of  the  record  and  to  all  authorities  relied 
upon  in  support  of  each  proposal. 

(b)  Decision.  Within  a  reasonable 
time  after  the  time  allowed  for  the  filing 
of  the  proposed  findings  of  fact, 
conclusions  of  law.  and  order,  or  within 
thirty  (30)  days  after  receipt  of  an 
agreement  containing  consent  findings 
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and  order  disposing  of  the  disputed 
matter  in  whole,  the  Adaiinistrative  Law 
Judge  shall  make  his/her  decision. 
Unless  an  extension  of  time  is  givea  by 
the  Qtief  Administrative  Hearing      I 
Officer  on  good  cause,  the  ' 

Administrative  Law  ]udge  shall  make 
his/her  decision  within  sixty  (60)  days 
after  receipt  of  the  hearing  transcript  or 
of  receipt  by  the  Administrative  Law 
Judge  of  post-hearing  briefs,  proposed 
findings  of  fact,  and  conclusions  of  law. 
if  any.  The  decision  of  the 
Administrative  Law  Judge  shall  include 
findings  of  fact  and  conclusions  of  law, 
with  reasons  therefor,  upon  each 
material  issue  of  fact  or  law  presented 
on  the  record.  The  decision  of  the      i 
Administrative  Law  Judge  shall  be    I 
based  upon  the  whole  record.  It  shall  be 
supported  by  reliable  and  probative 
evidence.  The  st<mdard  of  proof  shall  be 
by  a  preponderance  of  the  evidence. 
Sjch  decision  shall  be  in  accordance 
with  the  regulations  and  rulings  of  the 
statute  or  regulations  conferring 
jurisdiction. 

(c)  Order. 

(1)  Unfair  Immigration-Reiated 
Employment  Practice  Cases.  ' 

|i)  If,  upon  the  preponderance  of  the 
pvidence,  the  Administrative  Law  Judge 
determines  that  an  unfair  immigration 
related  employment  practice  has 
occurred,  the  order  shall  include  a 
requirement  that  the  respondent  cease 
nnd  desist  from  such  practice.  The  order 
u-ay  also  require  the  respondent — 

|A)  To  comply  with  the  re<juirements 
of  8  U.S.C.  1324alb)  with  respect  to 
individuals  hired  (or  recruited  or 
referred  for  employment  for  a  fee) 
during  a  period  of  up  to  tlvee  years: 

(B)  To  retain  for  a  period  of  up  to 
three  years,  and  only  for  purposes 
consistent  with  8  U.S.C  1324a{b)(5).  the 
name  and  address  of  each  individual 
who  applies,  in  person  or  in  writing,  for 
hiring  for  an  existing  position,  or  for 
recruiting  or  referring  for  a  fee,  for 
employment  in  the  United  States: 

(C)  To  hire  individuals  directly  and 
adversely  affected,  with  or  without  back 
pay:  and 

(D)  Except  as  provided  in 

§  68.51(c)(l)(U).  to  pay  a  civil  penalty  of 
not  more  than  Si  ,000  for  each  individual 
discriminated  against;  and  in  the  case  of 
a  respondent  previously  subject  to  such 
an  order,  to  pay  a  civil  penalty  of  not 
more  than  S2,000  for  each  individual 
discriminated  against 

(ii)  Back  pay  liability  shall  not  accrue 
from  a  date  more  than  two  years  prior  to 
the  date  of  the  filing  of  the  complaint 
with  the  Administrative  Law  Judge.  In 
no  event  shall  back  pay  accrue  from 
before  November  6, 1986.  Interim 
earnings  or  amounts  earnable  with 
reasonable  diligence  by  the  individual 
or  individuals  discriminated  against 


shall  operate  to  reduce  the  back  pay 
otherwise  allowable.  No  order  shall 
require  the  hiring  of  an  individual  as  an 
employee  or  the  payment  to  an 
individual  of  any  back  pay.  if  the 
individual  was  refused  emplojrment  for 
any  reason  other  than  dtsoimination  on 
account  of  national  origin  or  citizenship 
status. 

(iii)  In  applying  this  section  in  the  case 
of  a  person  or  enti"ty  composed  of 
distinct,  physically  separate 
subdivisions  each  of  which  provides 
separately  for  the  hiring,  recruiting,  or 
referring  for  employment  without 
reference  to  the  practices  of,  and  no« 
under  the  control  of,  or  common  control 
with,  another  subdivision,  each  such 
subdivision  sbaU  be  considered  a 
separate  person  or  entity. 

(iv)  If  upon  the  preponderance  of  tiie 
evidence,  the  Administrative  Law  Judge 
determines  that  an  unfair  immigration- 
related  employment  practice  has  not 
occurred,  then  the  order  shall  dismiss 
the  complaint. 

(v)  Attorneys'  fees.  The 
Administrative  Law  Judge  may  allow  a 
prevailing  party,  other  than  the  United 
States,  a  reasonable  attorney's  fee,  if  the 
losing  party's  argument  is  without 
reasonable  foundation  in  taw  and  fact. 

(2)  Urdawful  employment  of 
unauthorized  aliens. 

(i)  If  upon  the  preponderance  of  the 
evidence,  the  Administrative  Law  Judge 
determines  that  a  person  or  entity  has 
violated  8  U.S.C  1324a  (a)(lMA)  or 
(a)(2),  the  order  shall  include  a 
requirement  that  the  respondent  cease 
and  desist  from  such  violations  and  to 
pay  a  civil  penalty  in  an  amount  of — 

(A)  Not  less  than  $250  and  not  more 
than  S2.000  for  each  unauthorized  alien 
with  respect  to  whom  a  violation  of 
either  such  subsection  occurred; 

(B)  Not  less  than  $2,000  and  not  more 
than  $5,000  for  each  unauthorized  alien 
in  the  case  of  a  respondent  previously 
subject  to  one  order  under  this 
subparagraph;  or 

(C)  Not  less  than  $3,000  and  not  more 
than  $10,000  for  each  unauthorized  ahen 
in  the  case  of  a  respondent  previously 
subject  to  more  than  one  order  under 
this  subparagraph. 

(ii)  The  order  may  also  require  the 
respondent  to  comply  with  the 
requirements  of  8  U.S.C.  1324a(b)  with 
respect  to  individuals  hired  (or  recruited 
or  referred  for  employment  for  a  fee) 
during  a  period  of  up  to  three  years:  and 
to  take  such  other  remedial  action  as  is 
appropriate. 

(iii)  In  the  case  of  a  person  or  entity 
composed  of  distinct,  physically 
separate  subdivisions  each  of  which 
provides  separately  for  the  hiring, 
recruiting,  or  referring  for  employment, 
without  reference  to  the  practices  of, 
and  under  the  control  of.  or  common 


control  with,  another  sub<B'v{8ion,  each 
sud)  subdivision  shall  be  considered  a 
separate  person  or  entity. 

(iv)  With  respect  to  a  violation  ofS 
U.S.C.  1324a  (A)(1)(B).  the  order  under 
this  subsection  shall  require  the  person 
or  entity  to  pay  a  civil  penalty  in  an 
amount  of  not  less  than  $100  and  not 
more  than  $1,000  for  each  individual 
with  respect  to  whom  such  violation 
occurred.  In  determiw*ng  the  amount  of 
the  penalty,  due  consideration  shall  be 
given  to  the  size  of  the  business  of  the 
employer  being  charged,  the  good  faith 
of  tiie  employer,  the  seriousness  of  the 
violation,  whether  or  not  the  individual 
was  an  unauthorized  alien,  and  the 
history  of  previous  violations. 

(3)  Prohibition  of  indemnity  bonds.  If 
upon  the  preponderance  of  the  evidence, 
the  Administrative  Law  Judge 
determines  that  a  person  or  entity  has 
violated  8  U.S.C  1324a  (g](l).  the  order 
may  require  the  respondent  to  pay  a 
penalty  of  $1,000  for  each  individual 
with  respect  to  whom  such  violation 
occurred  and  reqtiire  die  return  of  any 
amounts  received  in  sudi  violation  to 
the  individual  or.  if  the  individual 
cannot  be  located,  to  the  general  fund  of 
the  Treasury. 
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(a)  Unlawful  employment  and 
prohibition  of  indemnity  bond  cases 
under  8  U.S.C  1324a.  Upm  iaauance  of  a 
final  order  by  an  Administrative  Law 
Judge  in  an  unlawful  employment  or 
prohibition  of  indemnity  boed  case 
under  8  liS-C  1324a,  a  copy  of  the 
decision  together  with  the  record  of 
proceeding  will  be  forwarded  to  the 
Chief  Administrative  Hearing  Officer, 
an  official  having  no  review  authority 
over  other  immigration-related  awtters, 
who  may  coiuluct  such  review  he  or  she 
deems  appropriate.  Any  party  may  file 
with  the  Chief  Administrative  Hearing 
Officer  within  Gve  (5)  days  of  the  date  of 
the  decision  a  written  request  for  review 
of  any  issue  of  law  together  with 
supporting  arguments.  Within  thirty  (30) 
days  from  date  of  decision,  the  Chief 
Achninistrative  Hearing  Officer  may 
issue  an  order  which  adopts,  affirms, 
modifies  or  vacates  the  Administrative 
Law  Judge's  order. 

(1)  If  the  Chief  Administrative  Hearing 
Officer  issues  no  order,  the 
Administrative  Law  Judge's  order 
becomes  the  final  order  of  the  Attorney 
General.  If  the  Chief  Administirative 
Hearing  Officer  modifies  or  vacates  the 
order,  the  cuder  of  the  Chief 
Administrative  Hearing  Officer  becomes 
the  final  order. 

(2)  A  person  or  entity  adversely 
affected  by  a  final  order  respecting  an 
assessment  or  penalty  may,  within  forty- 
five  (45)  days  after  the  date  the  final 


order  is  issued,  file  a  petition  in  the 
Court  of  Appeals  for  the  appropriate 
circuit  for  review  of  the  order.  Failure  to 
request  review  by  the  Chief 
Administrative  Hearing  Officer  of  a 
decision  by  an  Administrative  Law 
Judge  shall  not  prevent  a  party  fix)m 
seeking  judicial  review. 

(b)  Unlawful  immigration-related 
employment  practice  cases  under  8 
U.S.C.  1324b.  Any  person  aggrieved  by 
an  order  issued  under  §  68.51(c)(1)  may. 
within  60  days  after  entry  of  the  order, 
seek  review  of  the  order  in  the  United 
States  Court  of  Appeals  for  the  circuit  in 
which  the  violation  is  alleged  to  have 
occurred  or  in  which  the  respondent 
resides  or  transacts  business.  If  an  order 
issued  under  §  68.51(c)(1)  is  not 
appealed,  the  Special  Counsel  (or,  if  die 
Special  Counsel  fails  to  act,  the  person 
filing  the  charge,  other  than  an 
Immigration  and  Naturalization  Service 
officer)  may  file  a  petition  in  the  United 
States  District  Court  for  the  district  fai 
which  a  violation  of  the  order  is  alleged 
to  have  occurred,  or  in  which  the 
respondent  resides  or  transacts 
business,  requesting  that  the  order  be 
enforced. 

§68.53    Certification  of  official  record. 

Upon  timely  receipt  of  notification 
that  administrative  review  is  to  be 
conducted  or  that  an  appeal  has  been 
taken,  the  Chief  Administrative  Hearing 
Officer  shall  promptiy  certify  and  file 
with  the  appropriate  United  Statea 
Court,  a  full,  true,  and  correct  copy  of 
the  entire  record,  including  the 
transcript  of  proceedings. 

Date:  November  13, 1987. 
Edwin  MeeM  III, 
Attorney  General. 
[FR  Doc.  87-27014  Filed  11-19-87:  3:«)  pm] 

BILUNG  CODE  1S31-3t-« 


action:  Final  rule. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart2 

[General  Docket  Nos.  84-1231, 64-1233, 
and  84-1234;  FCC  87-3021 

Cellular  Communicationa  Systema, 
Frequency  Allocation  in  the  900  MHz 
Reaerva  Band,  and  Spectrum 
Allocation  for  and  Eatabllahment  of 
Other  Rulea  and  Policiea  Regarding 
the  Uae  of  Radio  Frequenciea  in  a 
Land  Mobile  SatellUe  Service 

AGENCY:  Federal  Communications 
Commission 


summary:  This  action  amends  Part  2  of 
the  Commission's  Rules  and  denies  eight 
petitions  for  reconsideration  of  the 
Report  and  Order  in  General  Docket 
Nos.  84-1231.  84-1233,  and  84-1234,  FCC 
86-333,  51  FR  37398  (October  22. 1986), 
which  allocated  spectrum  to  the  cellular, 
private  land  mobile,  general  purpose 
mobile,  and  mobile  satellite  services. 
I  The  rule  change  is  necessary  to  clarify 
language  in  footnote  US308,  and  the 
denial  is  based  upon  the  lack  of  new 
information  from  the  petitioning  parties. 
EFFECTIVE  DATE:  December  24, 1987. 
FOB  FURTHER  HIFORMATION  CONTACT: 
Julius  Knapp,  Office  of  Engineering  and 
Technology,  Spectrum  Engineering 
Division.  Frequency  Allocations  Branch, 
(202)  653-8108. 
SUPPI^MENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
General  Dockets  84-1231,  84-1233  and 
84-1234,  FCC  87-302,  Adopted 
September  17, 1987.  and  released 
November  9, 1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  239), 
1919  M  Street  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchfised  fix>m  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Sti-eet  NW..  Suite 
140,  Washington.  DC  20032. 

SuRunary  of  Memorandum  OpiBon  and 
Order 

In  this  Memorandum  Opinion  and 
Order  the  Commission  considered  eight 
individual  petitions  for  reconsideration 
of  its  Report  and  Order  decision  to 
allocate  6  MHz  for  public  safety  and  2 
MHz  for  a  general  pnrpose  radio  service 
from  the  800-900  MHz  reserve  and  27 
MHz  to  mobile  satellite  to  be  shared 
with  aeronautical  mobile  satellite  in  the 
L-band.  See  51  FR  37398  (October  22. 
1986).  The  petitions  were  filed  by 
Aeronautical  Radio,  Inc.,  et  al.  (Aviation 
parties);  Airfone,  bic;  Associated  Public 
Safety  Communications  Officers.  Inc. 
(APCO);  Global  Land  Mobile  Satellite. 
Inc.;  Hughes  Communications  Mobile 
Satellite  Sen-ices,  McCaw  Space 
Technologies,  Inc.  MCCA  American 
Satellite  Service  Corp.,  Mobile  Satellite 
Corp.,  and  Skylink  Corp.  filing  jointly  as 
the  "Coalition";  Land  Mobile 
Communications  Council  (LMCC);  North 
American  Mobile  Satellite  (NAMS);  and 
the  National  Aeronautics  and  Space 
Administration  (NASA). 


Two  petitions  requested  a  change  in 
the  Commission's  6  MHz  allocation  for 
public  safety  radio  use  at  821-a24/8t)6- 
869  MHz.  APCO  requested  that  2  MHz 
more  be  added  to  the  6  MHz  allocation 
for  public  safety  use  while  NASA 
petitioned  for  placing  Uie  allocated  6 
MHz  into  a  reserve  pending  the  outcome 
of  the  National  Plan  and  1987  Mobile 
WARC.  The  National  Plan  addresses 
how  the  pubhc  safety  allocation  will  be 
used.  The  1987  Mobile  WARC  was  held 
in  Geneva.  Switzerland  in  September/ 
October  1987,  and  considered  mobile 
international  allocations. 

Concerning  the  2  MHz  allocation  at 
901-902/940-941  MHz  for  a  General 
Purpose  Radio  Service,  LMCC  requested 
that  the  allocation  instead  be  given  to 
private  land  mobile.  It  clauncd  the 
record  supported  its  request. 

Global  Land  Mobile  Satellite  and 
NAMS  each  petitioned  the  Commission 
for  an  8  MHz  allocation  at  UHF  for  the 
mobile  satellite  service.  Both  parties 
reiterated  previous  arguments  that  the 
UHF  allocation  is  essential  to  the 
success  of  the  service.  With  regard  to 
the  Commission's  allocation  at  L-band 
to  the  mobile  satellite  service.  Aviation 
Parties  argued  for  a  dismissal  of  mobile 
satellite  from  the  L-band  frequencies 
1545-1559/1646.5-1660.5  MHz,  claiming 
a  need  to  use  these  frequencies  on  an 
exclusive  basis  for  the  aeronautical 
mobile  satellite  service.  In  contrast,  the   • 
petition  from  the  Mobile  Satellite 
Coalition  requested  a  strengthening  of 
the  Commission's  allocation  to  make  the 
mobile  satellite  service  and  the 
aeronautical  mobile  satellite  service  co- 
primary  across  the  entire  L-hand 
allocation. 

The  final  petitioner — Airfone,  Inc. — 
requested  that  the  4  MHz  placed  into 
reserve  (849-851/894-696  MHz)  be 
allocated  to  establish  an  air-ground 
radiotelephone  service. 

The  Commission  denied  all  eight 
petitions  claiming  that  none  of  the 
parties  had  submitted  information  or 
facts  substantially  different  from  that 
submitted  earlier  in  this  proceeding. 
Accordingly,  the  Commission  was  not 
persuaded  that  its  allocation  decision 
should  be  altered. 

However,  in  response  to  comments,  a 
clarification  of  Footnote  US308  was 
made  to  indicate  that  AMSS(R) 
communications,  beyond  the  10  MHz 
primary  allocation  that  is  available, 
should  appropriately  be  accommodated 
by  real-time  preemptive  access  on  the 
MSS  system  in  the  shared  18  MHz.  Also. 
the  footnote  recognizes  that  all 
communications  involving  safety  of  life 
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are  to  be  given  priority  over  the  other 
communications. 

Ordering  Clauses 

For  the  foregoing  reasons  the  petitions 
for  reconsiderations  filed  by 
Aeronautical  Radio,  Inc.  et  al.  Airfone, 
Inc.;  Associated  Public  Safety 
Communications  Officers,  Inc.;  Global 
Land  Mobile  Satellite.  Inc.;  Hughes 
Communications  Mobile  Satellite 
Services,  McCaw  Space  Technologies. 
Inc.,  MCCA  American  Satellite  Service 
Corp..  Mobile  Satellite  Corp..  and 
Skylink  Corp.  (Coalition);  Land  Mobile 
Communications  Council;  North 
American  Mobile  Satellite;  and  the 
National  Aeronautics  and  Space 
Administration  are  hereby  denied. 
It  is  ordered,  that  pursuant  to  the 
authority  of  47  U.S.C.  154(i).  301  and 
303{r).  that  Part  2  of  Chapter  I  of  Title  47 
of  the  Code  of  Federal  Regulations  is 
amended  as  shown  below.  This 
amendment  becomes  effective 
December  24, 1987. 

List  of  Subjects  in  47  CFR  Fart  2 

Frequency  allocations.  Radio. 
Rule  Changes 

Part  2  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  2— FREQUENCY 
ALLOCATIONS  AND  RADIO  TREATY 
MATTERS;  GENERAL  RULES  AND 
REGULATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

2.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  by 
revising  the  text  of  footnote  US308  to 
read  as  follows: 


§2.106    Table  Of  Frequency  Allocations. 


United  States  (U.S.)  Footnotes 


US30e    In  the  frequency  bands  1549.5- 
1558.5  MHz  and  1651-1660  MHz.  the 
Aeronautical- Mobile-Satellite  (R] 
requirements  that  cannot  be  accommodated 
in  the  1545-1549.5  MHz,  1558.5-1559  MHz, 
1646.5-1651  MHz  and  1660-1660.5  MHz  bands 
shall  have  priority  access  with  real-time 
preemptive  capability  for  communications  in 
the  mobile  satellite  service.  Systems  not 
interoperable  with  the  aeronautical  mobile- 
satellite  (R)  service  shall  operate  on  a 
secondary  basis.  Account  shall  be  taken  of 
the  priority  of  safety-related  communications 
in  the  mobile-satellite  service. 


UMI 


Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

|FR  Doc.  87-26961  Filed  11-23-87:  8:45  am) 

BILLING  CODE  •712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  86-289,  RM-5389,  RM- 
5551.  RM-5552] 

Radio  Broadcasting  Services;  Santa 
Margarita  and  Guadalupe,  CA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  291B1  for  Channel  292A  at 
Santa  Margarita,  California,  and 
modifies  the  permit  of  Radio  Station 
KWSP(FM).  Santa  Margarita,  to  specify 
operation  on  Channel  291B1  in  response 
to  a  petition  for  rule  making  filed  by 
Mid-Coast  Radio.  Inc.  In  addition,  this 
document  denies  a  counterproposal  to 
substitute  Channel  290B1  for  Channel 
288A  at  Guadalupe,  California,  filed  by 
Armando  Garcia. 
EFFECTIVE  DATE:  January  4, 1988. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Joel  Rosenberg.  Mass  Media  Bureau. 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-289. 
adopted  October  29. 1987,  and  released 
November  18, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Santa 


Margarita,  California,  by  deleting 

Channel  292A  and  adding  Channel 

291B1. 

Federal  Communications  Commission. 

Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[PR  Doc.  87-26965  Filed  11-23-87;  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

IMM  Docket  No.  87-33;  RM-S599] 

Radio  Broadcasting  Services; 
Mountain  Lake  Park,  MD 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


summary:  This  document  allocates  FM 
Channel  255A  to  Mountain  Lake  Park. 
Maryland,  in  response  to  a  petition  filed 
by  Mountain  Lake  Park  Broadcasting 
Company.  The  allocation  could  provide 
a  first  local  service  for  the  community. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  January  4. 1988.  The 
window  period  for  filing  applications 
will  open  on  January  5, 1988.  and  close 
on  February  4. 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-33. 
adopted  November  2. 1987,  and  released 
November  18. 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  for  Maryland  is  amended  by 


adding  Channel  255A.  Mountain  Lake 
Park. 

Federal  Communications  Commission. 
Mark  N.  Lipp. 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  87-26963  Filed  11-23-87:  8:45  am] 
BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-194:  RM-5605] 

Radio  Broadcasting  Services;  RoswHI. 
NM 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


summary:  This  document,  at  the  request 
of  Roswell  Christian  Radio.  Inc. 
allocates  Channel  *25aA  to  Roswell. 
New  Mexico,  and  reserves  it  for 
noncommercial  educational  use. 
Channel  *258A  can  be  allocated  to 
Roswell  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  Mexican 
concurrence  has  been  received.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  December  31. 1987, 

FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-194. 
adopted  October  30. 1987,  and  released 
November  16, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230, 1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street,  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  Roswell,  New  Mexico,  is 
amended  by  adding  Channel  *258A. 


Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  87-26971  Filed  11-23-87;  8:45  am] 

BILLING  CODE  8712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-197;  RII-57101 

Radio  Broadcasting  Services:  Incline 
Village,  NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document,  at  the  request 
of  North  Lake  Tahoe  Broadcasting 
Company,  substitutes  Channel  281 C2  for 
Channel  261A  at  Incline  Village, 
Nevada,  and  modifies  the  license  of 
Station  KLKT  to  specify  the  higher 
powered  channel.  Channel  261C2  can  be 
allocated  to  Incline  Village  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
9.4  kilometers  (5.8  miles)  east  to  avoid  a 
short-spacing  to  Station  KRFD-FM, 
Channel  260.  Marysville,  California. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  4, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-197. 
adopted  November  2. 1987.  and  released 
November  19. 1987.  The  ftiU  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  Incline  Village.  Nevada, 
is  amended  by  deleting  Channel  261A 
and  adding  Channel  261 C2. 


Federal  Communications  Commission. 
Mark  N.  Lipp. 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  87-27028  Filed  11-23-87;  8:45  am] 
BILLING  COOE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  86-96;  RM-4890  and  RM- 
5454] 

Television  Broadcasting  Services; 
Wllllts,CA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


summary:  This  document  allots  VHF 
Television  Channel  11-  to  Willits. 
California  in  response  to  a 
counterproposal  filed  by  Mad  River 
Broadcasting  Co..  Inc.  and  denies  a 
proposal  to  allot  that  channel  to 
Fortima.  California  filed  by  Sacramento 
Valley  Television.  Inc.  Pursuant  to  the 
Commission's  Order  of  July  17, 1987 
imposing  a  freeze  of  the  filing  of 
applications  in  certain  markets,  no 
applications  will  be  accepted  for  this 
allotment  until  the  freeze  is  lifted.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  4, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Joel  Rosenberg,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-96, 
adopted  November  3, 1987,  and  released 
November  19, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  b  47  CFR  Part  73 

Television  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.606    [Amended) 

2.  Section  73.606(b).  the  TV  Table  of 
Allotments  for  California,  is  amended 
by  adding  the  entry  of  Willits.  Channel 
11-. 
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Federal  Communications  Commission. 

Bradley  P.  Holines. 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

|FR  Doc  87-27025  Filed  11-2^-87;  8:45  am] 

anXING  CODE  (Tia-OI-M 

47  CFR  Part  73 

[MM  Docket  No.  87-125;  RM-5653] 

Television  Broadcasting  Services; 
Columt>ia,SC 

agency:  Federal  Communications 

Commission. 

action;  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Columbia.  Television.  Inc.. 
allocates  Channel  47  to  Columbia.  South 
Carolina,  as  the  community's  fifth  local 
commercial  television  service.  Channel 
47  can  be  allocated  to  Columbia  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  o 
9.3  kilometers  (5.8  miles)  northeast  to 


UMI 


avoid  a  short-spacing  to  unused  and 
unapplied  for  noncommercial 
educational  Channel  *47  at  Macon. 
Georgia.  The  late-filed  comments  and 
counterproposals  of  Harry  J.  Pappas  and 
Channel  47  Joint  Venture  were  not 
accepted  for  consideration.  Columbia  is 
not  one  of  the  communities  affected  by 
the  recently  imposed  freeze  on  new 
allotments  within  the  minimum  co- 
channel  separation  distance  of  thirty 
major  markets.  See  Order.  52  FR  28346. 
July  29, 1987.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  December  31, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-125, 
adopted  October  30. 1987.  and  released 
November  16, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 


Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.606    [Amended] 

2.  Section  73.606(b),  the  TV  Table  of 
Allotments  for  Columbia.  South 
Carolina,  is  amended  by  adding  Channel 
47. 

Federal  Communications  Commission. 

MarkN.  Lipp. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  87-26968  Filed  11-23-87;  8:45  am] 

BiaiNG  CODE  6712-01-M 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mies  and 
regulattons.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mie 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  401 

[Amdt  No.  16;  Docket  No.  5015S] 

General  Crop  Insurance  Regulations; 
Peanut  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Withdrawal  of  notice  of 
proposed  rulemaking. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  publishes 
this  notice  for  the  purpose  of 
withdrawing  a  Notice  of  Proposed 
Rulemaking  (NPRM)  amending  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401).  effective  for  the  1988  crop 
year.  FCIC  has  determined  that  the 
proposed  rule  as  published  was 
incorrect  in  several  instances  and  that 
insufficient  time  remains  before  the 
changes  must  be  filed  in  the  service 
offices  in  which  to  correct  the  document. 
The  authority  for  the  promulgation  of 
this  rule  is  the  Federal  Crop  Insurance 
Act,  as  amended. 

FOR  FURTHER  INFORMATION  CONTACT. 

Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  On 
Friday,  October  30, 1987,  FCIC  published 
a  Notice  of  Proposed  rulemaking  in  the 
Federal  Register  at  52  FR  41723, 
proposing  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401). 
effective  with  the  1988  and  succeeding 
crop  years,  to  issue  a  new  Part  401.125. 
to  be  known  as  the  Peanut  Endorsement. 
The  intended  effect  of  the  NPRM  was  to 
provide  the  regulations  for  insuring 
peanuts  in  an  endorsement  to  the 
general  crop  insurance  policy  containing 
the  standard  terms  and  conditions 
common  to  most  crops. 

In  reviewing  the  document  for 
preparation  as  final  rule,  FCIC  became 
aware  of  several  discrepancies  including 


unit  division  provisions  not  applicable 
to  peanuts  and  insufficient 
consideration  given  to  the  matter  of 
quota  peanuts  with  respect  to  appraisal 
of  production  to  count. 

It  has  been  determined  that  the  NPRM 
as  published  is  counter  to  the  concept  of 
actuarially  sound  peanut  crop  insurance, 
and  insufficient  time  remains  before  the 
filing  date  of  November  30, 1987,  to  re- 
publish a  corrected  NPRM.  For  this 
reason,  the  Notice  of  Proposed 
Rulemaking  published  in  Friday, 
October  30. 1987,  (52  FR  41725).  is 
hereby  withdrawn. 

Done  in  Washington,  DC  on  November  16, 
1987. 

E.  Ray  Fosse, 

Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  87-26987  Filed  11-23-87;  8:45  am] 

MUINQ  COOE  3410-Oe-«l 


Commodity  Credit  Corporation 
7  CFR  Part  1421 

Grains  and  Similarly  Handled 
Commodities 

agency:  Commodity  Credit  Corporation 
(CCC),  U.S.  Department  of  Agriculture 
(USDA). 

action:  Proposed  rule. 

summary:  The  proposed  rule  would 
amend  the  regulations  at  7  CFR  Part 
1421  by:  (1)  Removing  obsolete 
references  to  annual  commodity 
supplements;  (2)  incorporating 
provisions  with  respect  to  the 
substitution  of  loan  collateral;  (3) 
revising  settlement  rates  with  respect  to 
high  moisture  commodities  delivered  to 
CCC  in  settlement  of  loans;  (4)  revising 
support  rate  provisions  with  respect  to 
handling  and  transportation  costs;  (5) 
revising  loan  grade  requirements;  and 
(6)  amending  warehouse  receipt 
requirements. 

DATE:  Comments  must  be  received  on  or 
before  December  24, 1987  in  order  to  be 
assured  of  consideration. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  to:  Director. 
Commodity  Operations  Division, 
Agricultural  Stabilization  and 
Conservation  Service.  U.S.  Department 
of  Agriculture.  P.O.  Box  2415, 
Washington,  DC  20013. 


Federal  Register 

Vol.  52,  No.  226 

Tuesday.  November  24,  1987 


FOR  FURTHER  INFORMATION  CONTACT 

Steve  Gill,  Assistant  to  the  Director, 
Commodity  Operations  Division. 
Telephone:  (202)  447-6500. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  the  provisions  of 
Department  Regulation  1521-1  and 
Executive  Order  12291  and  has  been 
classified  as  "not-major."  It  has  been 
determined  that  the  provisions  of  this 
proposed  rule  will  not  result  in:  (1) 
Annual  effects  on  the  economy  of  $100 
million  or  more;  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  iimovation.  or 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  needed. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title — 
Commodity  Loans  and  Purchases, 
Number  10.051,  as  found  in  the  catalog 
of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  CCC  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

Settlement  of  Loans 

The  regulations  at  7  CFR  Part  1421 
currently  provide  that  in  the  settlement 
of  price  support  loans  CCC  will  pay  to 
the  producer  any  amount  of  the  loan 
which  is  in  excess  of  the  value  of  the 
commodity  pledged  as  collateral  for 
such  loan,  as  determined  by  CCC.  Loans 
are  disbursed  to  a  producer  based  upon 
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the  quantity  and  quality  of  the 
conunodity  which  is  pledged  as 
collateral.  Since  these  loans  are 
nonrecourse  in  nature,  it  has  been 
detennined  that  the  loan  should  be 
satisfied  by  delivery  to  CCC  of  the  loan 
collateral  without  regard  to  whether  its 
value  exceeds  the  settlement  value 
determined  by  CCC. 

Assumptioo  of  L4MS  to  Loan  Collateral 
Section  425  of  the  Agricultural  Act  of 
1949,  as  amended,  provides  that  CCC 
may  assume  the  loss  incurred  by  a 
producer  in  the  event  the  loan  collateral 
is  destroyed.  As  with  all  loans,  the 
borrower  remains  responsible  for  the 
care  of  commodities  pledged  as 
collateral  for  CCC  price  support  loans.  7 
CFR  1421.15  provides  that  CCC  will 
assume  the  loss  incurred  by  a  producer 
if  the  loan  collateral  is  destroyed  and 
the  producer  has  not  been  negligent  in 
the  care  of  the  commodity  and  if  certain 
other  conditions  are  met.  This  total 
assumption  of  loss  by  CCC  results  in  the 
the  assumption  of  some  losses  by  CCC 
which  should  be  more  properly  borne  by 
the  producer.  Accordingly,  this  proposed 
rule  provides  that  CCC  may  assume 
such  losses.  The  proposed  rule  also 
provides  that  in  some  circumstances, 
notwithstanding  the  actions  of  the 
producer,  CCC  will  not  assume  any  loss 
due  to  the  destruction  of  the  loan 
collateral. 

Denial  of  Faim-Stored  Loans 

The  regulations  of  7  CFR  1421.3 
currently  provide  that  a  producer  may 
be  denied  price  support  if  the  producer 
has  been  convicted  of  a  criminal  act,  or 
has  made  misrepresentation  in 
connection  with  any  price  support 
program  or  if  the  coimty  committee  has 
had  difficulty  in  settling  a  loan  with  a 
producer.  This  proposed  rule  would 
provide  that  if  a  producer  is  convicted  of 
a  criminal  act  or  made  a 
misrepresentation  with  respect  to  a 
farm-stored  loan  that  such  a  producer 
will  be  ineligible  for  farm-stored  loans 
but  will  remain  eligible  for  warehouse* 
stored  loans.  This  change  in  7  CFR 
1421.3  will  allow  producers  to  receive 
price  support  and  assure  that  CCC's 
interest  in  the  loan  collateral  is 
protected. 

Faim-Stond  Tobacco 

The  regulations  at  7  CFR  Part  1421 
currently  provide  that  price  support 
shall  be  made  available  on  farm-stored 
flue-cured  tobacco.  This  proposed  rule 
would  remove  the  Subpart  entitled  "1972 
and  Subsequent  Crops  Flue-Cured 
Tobacco  Farm-Stored  Loan  Program"  in 
accordance  with  sections  106A  and  106B 
of  the  Agricultural  Act  of  1949,  as 


amended,  which  provide  that  price 
support  shall  be  made  available  through 
marketing  associations. 

SubstitutioD 

This  proposed  rule  would  allow 
producers,  under  terms  and  conditions 
specified  by  CCC  to  use  as  collateral  for 
a  CCC  price  support  loan  commodities 
acquired  by  a  producer  which  would 
otherwise  be  ineligible  to  be  used  for 
such  purpose.  This  change  is  being 
proposed  to  allow  producers  who  meet 
annual  program  requirements  to  take 
advantage  of  price  support  programs 
without  having  to  transport  their 
commodities  to  areas  where  grain 
elevators  will  accept  the  commodities 
for  storage.  The  proposed  change  would 
permit  eligible  producers  to  feed  or  sell 
commodities  produced  on  their  farms 
and  to  pledge  as  collateral  for  a  price 
support  loan  an  equivalent  quantity  of 
grain  which  is  acquired  and  stored  by 
the  producer  in  approved  storage  on  or 
off  the  producer's  farm. 

High  Moisture  Grain  Loans 

Because  normal  trade  channels  are 
not  available  for  the  sale  or  movement 
of  high  moisture  corn,  barley,  and 
sorghum.  CCC  is  unable  to  accept 
physical  delivery  of  the  grain.  The  value 
of  the  grain  is  limited  by  its  location  and 
local  markets.  Consequently,  CCC  is 
proposing  to  establish  settlement  rates 
for  high  moisture  grain  delivered  to  CCC 
in  setUement  of  loans  based  upon  the 
selling  price  of  the  grain  when  offered 
for  sale  by  CCC,  or  as  otherwise 
determined  by  CCC. 

Basic  County  Price  Support  Rate 
Adjustment 

The  regulations  at  7  CFR  Part  1421 
currently  provide  that  the  basic  county 
price  support  rates  for  com  placed  in  the 
Farm-Owned  Reserve  and  for  wheat, 
barley,  sorghum,  and  rye  placed  under 
loan  will  be  increased  by  amounts  equal 
to  the  freight  charges  and  the  handling 
charges  incurred  in  moving  the 
commodity  from  the  farm  or  warehouse 
stored  to  an  in-line  terminal  or  export 
location.  Under  current  conditions, 
duplication  or  grain  movement  often 
occurs  when  producers  move  grain.  For 
example,  a  county  ASCS  office  may 
approve  the  movement  of  warehouse- 
stored  loan  grain  from  warehouse  A  to 
warehouse  B,  while  another  county 
ASCS  office  may  approve  the  movement 
of  warehouse-stored  loan  grain  from 
warehouse  B  to  warehouse  A. 
Also,  producers  receive  an 
unnecessary  increase  in  the  basic  loan, 
rate  when  grain  is  moved  beyond 
approved  warehouses  that  have  storage 
space.  In  some  instances,  grain  pledged 


as  collateral  for  CCC  price  support  loans 
and  CCC-owned  grain  move  along 
shipping  lines  in  opposite  directions.  To 
assure  consistency  of  grain  movement 
and  to  better  use  available  warehouse 
storage  space,  this  proposed  rule  would 
amend  the  regulations  at  7  CFR  Part 
1421  to  provide  for  ■  more  uniform 
administration  of  CCC's  poHcies  with 
respect  to  increasing  basic  county  loan 
rates  to  reflect  costs  incurred  in 
movement  of  CCC  loan  collateral.  The 
proposed  changes  do  not  delete  the 
authorization  which  provides  for  this 
increased  price  support  rate.  Under  this 
proposed  rule,  however,  approval  of 
CCC  for  the  movement  of  the 
commodity  would  have  to  be  obtained 
by  the  producer  prior  to  its  movement 
Such  an  approval  would  be  made  by 
CCC  on  Form  CCC-678-3,  Request  for 
Handling  and  Transportation  Costs. 

Loan  Grade  Requirements 

The  regulations  at  7  CFR  Part  1421 
currently  provide  that  wheat,  feed 
grains,  and  soybeans  must  meet  certain 
grade  requirements.  In  some  instances, 
weather  conditions  affect  the  quality  of 
the  grain  to  the  extent  that  current  grade 
requirements  cannot  be  met. 
Accordingly,  in  order  to  provide  greater 
flexibility  in  determining  whether 
certain  commodities  are  suitable  to  be 
pledged  as  collateral  for  a  CCC  price 
support  loan,  this  proposed  rule  would 
revise  the  grade  requirements  to  provide 
price  support  to  eligible  producers  for 
such  commodities  under  terms  and 
conditions  prescribed  by  CCC.  Such 
terms  and  conditions  would  be  available 
at  county  ASCS  offices. 

Warehouse  Receipt  Requirements 

Warehouse  receipts  tendered  to  CCC 
with  respect  to  a  price  support  loan  or 
purchase  agreement  must  meet  the 
requirements  set  forth  in  7  CFR  Part 
1421.  Current  regulations  set  forth  in  7 
CFR  Part  1421  provide  that  the 
warehouse  receipt  must  show  the 
special  grade  "weevily"  when  the 
commodity  is  infested  with  insects.  On 
June  30, 1987,  the  Federal  Grain 
Inspection  Service  amended  7  CFR  Part 
810  redesignating  the  special  grade 
"weevily"  as  "infested."  See  52  FR  24414 
(June  30, 1987).  Accordingly,  this 
proposed  rule  would  remove  "weevily" 
wherever  it  appears  and  insert  in  lieu 
thereof  "infested." 

Certain  technical  amendments  are 
also  proposed  for  purposes  of  clarity. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains.  Loan  programs/agriculture. 
Price  support  programs,  Warehouses. 


Proposed  Rule 

Accordingly,  it  is  proposed  that  7  CFR 
Part  1421  be  amended  as  follows: 

PART  1421MiRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

1.  The  authority  citation  for  7  CFR 
Part  1421  continues  to  read  as  follows: 

Authority:  Sees.  4  and  5  of  the  Commodity 
Credit  Corporation  Charter  Act,  as  amended, 
62  Stat.  1070,  as  amended,  1072  (15  U.S.C. 
714b  and  714c);  sees.  101,  lOlA,  105C,  107D, 
201,  301, 401, 403,  and  405  of  the  Agricultural 
Act  of  1949,  as  amended.  63  Stat.  1051.  as 
amended.  99  Stat.  1419,  as  amended,  1395,  as 
amended,  1383.  as  amended.  63  Stat..  1052,  as 
amended,  1053,  as  amended,  1054,  as 
amended  (7  U.S.C.  1441, 1441-1,  I444e,  1445b- 
3, 1448. 1447. 1421. 1423.  and  1425). 

2.  In  7  CFR  Part  1421.  the  Subpart 
headings  to  §5  1421.1  throught  1421.30; 
§§  1421.50  through  1421.60;  §§  1421.90 
through  1421.100;  §§  1421.210  through 
1421.219;  S9  1421.245  through  1421.254; 
§§  1421.300  through  1421.312; 

S§  1421.335  tim)ugh  1421.345; 
§§  1421.365  through  1421.374;  and 
§9  1421.460  Uu-ough  1421.471  are 
amended  by  removing  "1985"  and 
"1986"  wherever  they  appear  and 
inserting  in  lieu  thereof  "1987". 

3.  In  7  CFR  Part  1421.  the  Subpart 
heading  for  §§  1421.280-1421.291 
entitled  "1986  Crops  Peanut  Farm-Stored 
Loan  and  Purchase  Program"  is 
amended  by  removing  "1986"  and 
inserting  in  lieu  thereof  "1987  and 
Subsequent". 

4. 7  CFR  Part  1421  is  amended  by 
removing  the  following  obsolete 
Subpart: 

Subpart— 1972  and  Subsequent  Crops 
Flue-Cured  Tobacco  Farm-Stored  Loan 
Program 

(991421.400-1421.406). 

9  1421.14. 1421.22, 1421.23    [Amended] 

5.  7  CFR  1421.14(c)  is  removed; 

9  1421.22(j]  is  removed  and  paragraph 
(k)  and  (1)  are  redesignated  (j)  and  (k); 
and  9  1421.23(c)  is  removed,  and 
9  1421.23(d)  is  redesignated  as 
9  1421.23(c). 

6.  The  first  sentence  of  7  CFR  1421.1  is 
revised  to  read  as  follows: 

9  1421.1    General  statement 

This  subpart  contains  the  regulations 
which  set  forth  the  general  requirements 
with  respect  to  price  support  for  the  1987 
crop  and  each  subsequent  crop  of 
barley,  com.  oats,  rice,  rye.  sorghum, 
soybeans,  farm-stored  peanuts,  and 
wheat*  *  * 


99  1421  JO,  1421.90. 1421.210. 1421.245. 
1421.280. 1421  JOG.  1421.306. 1421 J35. 
1421.365. 1421.460, 1421.745, 1421.905 
(Amended] 

7.  In  7  CFR  Part  1421.  §§  1421.50. 
1421.90, 1421.210. 1421.245. 1421.280. 
1421.300. 1421.306, 1421.335, 1421.365. 
1421.460. 1421.745,  and  1421.905  are 
amended  by  removing  "1978."  1985."  or 
"1986"  wherever  they  appear  and 
inserting  in  lieu  thereof  "1987". 

8.  7  CFR  1421.3(e)  is  revised  to  read  as 
follows: 

91421.3    Eligible  producers. 
*        *        •        •        * 

(e)  Denial  of  farm-stored  loans.  If  the 
county  conunittee  determines  that  a 
producer  has: 

(1)  Been  convicted  of  a  criminal  act.  or 
has  made  a  mispresentation,  with 
respect  to: 

(i)  Acquiring  a  farm-stored  loan  or 
(ii)  In  the  maintenance  of  the 

conunodity  pledged  as  security  for  a 

farm-stored  loan;  or 

(2)  Failed  to  protect  adequately  the 
interests  of  CCC  in  the  conunodity 
pledged  as  security  for  a  farm-stored 
loan,  the  producer  shall  be  ineligible  for 
subsequent  farm-stored  loans  unless  the 
county  committee  determines  that  the 
producer  will  adequately  protect  CCC's 
interest  in  the  commodity  which  would 
be  pledged  as  collateral  for  such  a  loan. 
A  producer  who  is  denied  a  farm-stored 
loan  will  be  eligible  to  pledge  a 
commodity  as  collateral  for  a 
warehouse-stored  loan. 

9.  7  CFR  1421.4  (b)  and  (c)  are  revised 
to  read  as  follows: 

91421.4    EUglbHfty  requirements. 

***** 

(b)  Area  of  availability.  Price  support 
shall  be  available  to  eligible  producers 
on  barley,  com.  oats,  rye,  sorghum, 
soybeans,  and  wheat  produced  in  the 
United  States.  Price  support  shall  be 
available  on  rice  produced  only  in  the 
continental  United  States,  and  price 
support  on  farm-stored  peanuts  shall  be 
available  only  in  the  States  specified  in 
the  regulations  applicable  to  such 
conunodity.  Commodities  must  not  have 
been  produced  on  land  owned  by  the 
Federal  Government  and/or  individuals 
or  private  entities  if  such  land  is 
occupied  without  lease,  permit  or  other 
right  of  possession. 

(c)  Beneficial  interest.  (1)  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section  to  be  eligible  for  price  support, 
the  beneficial  interest  in  the  commodity 
must  be  with  the  producer  who  is 
pledging  the  commodity  as  collateral  for 
a  loan  or  offering  the  commodity  for 
purchase.  In  addition,  the  beneficial 


interest  must  always  have  been  with  the 
producer  who  is  tendering  the 
commodity  or  with  such  producer  and  a 
former  producer  who  was  eligible  to 
receive  price  support  with  respect  to  the 
commodity  which  is  tendered.  If  the 
producer  tendering  the  commodity  is 
succeeding  a  prior  producer,  the 
succeeding  producer  must  have  acquired 
the  beneficial  interest  in  the  commodity 
prior  to  the  harvest  of  the  commodity, 
except  that  heirs  who: 

(i)  Succeed  to  the  beneficial  interest  of 
a  decreased  producer. 

(ii)  Assume  the  decedent's  obligation 
under  a  loan  if  a  loan  has  already  been 
obtained,  and 

(iii)  Assure  continued  safe  storage  of 
the  commodity,  if  stored  on  the  farm, 
shall  be  eligible  for  price  support  as 
producers  whether  such  succession 
occurs  before  or  after  harvest  of  the 
commodity. 

A  producer  shall  not  be  considered  to 
have  divested  the  beneficial  interest  in 
the  commodity  if  the  producer  enters 
into  a  contract  to  sell  or  gives  an  option 
to  buy  the  commodity  if  under  the 
contract  or  option,  the  producer  retains 
control,  risk  or  loss  and  title  to  the 
commodity  subject  to  such  agreements 
and  retains  control  of  its  production.  If 
price  support  is  made  available  through 
an  approved  cooperative  marketing 
association,  the  beneficial  interest  in  the 
commodity  must  always  have  been  in 
the  producer-members  who  delivered 
the  commodity  to  the  approved 
cooperative  or  its  member  cooperatives 
or  must  always  have  been  in  them  and 
former  producers  whom  they  succeeded 
before  the  commodity  was  harvested, 
except  as  provided  in  the  case  of  heirs 
of  a  deceased  producer.  Commodities  so 
delivered  to  a  cooperative  marketing 
association  shall  not  be  eligible  for  price 
support  if  the  producer-members  who 
delivered  the  commodity  to  the 
cooperative  or  its  member  cooperatives 
do  not  retain  the  right  to  share  in  the 
proceeds  from  the  marketing  of  the 
commodity  as  provided  in  Part  1425  of 
this  chapter. 

(2)  Notwithstanding  any  other 
provisions  of  this  part,  a  producer  may, 
in  accordance  with  terms  and  conditions 
prescribed  by  CCC.  pledge  as  collateral 
for  a  loan  commodities  in  which  the 
producer  does  not  have  a  beneficial 
interest 


10.  The  third  sentence  in  7  CFR 
1421.6(c)  is  revised  to  read  as  follows: 

§  1421.6    Program  availability. 
distHjrsement  and  maturity  of  loans. 
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(c)  Availability  and  maturity  dates. 
*  *  *  Loans  on  commodities  other  than 
farm-stored  peanuts  mature  on  demand 
but  not  later  than  the  last  day  of  the 
ninth  calendar  month  following  the 
month  in  which  the  loan  application  s 
made.  *  •  * 

11. 7  CFR  1421.8  is  revised  to  read  as 
follows: 


§1421.18    Retoas*  Of  ttw  commocOty 


§1421J 

The  forms  for  use  in  connection  with 
this  program  shall  be  prescribed  by 
CCC.  The  forms  may  be  obtained  in 
State  and  county  ASCS  offices. 

12.  The  first  sentence  in  7  CFR       I 
1421.12(b)  is  revised  to  read  as  follows: 

S  1421.12    Interest  rat*. 

•        *        *        *        * 

(b)  Price  support  loans  which  have  not 
been  repaid  by  the  maturity  date  or  the 
original  required  settlement  date  for 
called  loans  shall  bear  interest  at  the 
same  rate  of  interest  which  is 
determined  by  CCC  for  the  purpose  of 
applying  late  payment  charges  to 
delinquent  debts  as  specified  in  7  CFR 
1403.5.  *  *  * 

13.  The  second  sentence  of  the 
introductory  text  of  7  CFR  1421.15  is 
amended  by  removing  "will"  and 
inserting  in  Ueu  thereof  "may"  and 
§  1421.15(b)  is  revised  to  read  as 
follows: 

§1421.15    Loss  or  damage  to  ttM 
commodny. 

(b)  The  physical  loss  or  damage 
resulted  solely  from  an  extenal  cause 
such  as  fire  which  is  not  the  result  of 
improper  storage  of  the  commodity*.! 
windstorm;  or  flood.  CCC  will  not 
assume  any  loss  or  damage  resulting 
from  insect  infestation,  rodents,  vermin, 
spontaneous  combustion,  excessive, 
heat,  or  theft. 


14. 7  CFR  1421.16(c)  is  revised  to  read 
as  follows: 

§1421.16    Personal  HatNlity  of  the 
producers. 

***** 

(c)  Poisonous  substances  and 
contamination.  A  producer  shall  be 
personally  liable  for  any  damages 
resulting  from  delivering  to  CCC  a 
commodity  containing  mercurial 
compounds,  toxin  producing  molds,  or 
other  substances  poisonous  to  humans 
or  animals.  | 

***** 

15. 7  CFR  1421.18(c)(3)  is  removed  and 
§  1421.18(c)(2)  is  revised  to  read  as 
follows: 


(c)  *  •  * 

(2)  Upon  the  filing  of  Form  CCC-699, 
Reconcentration  Agreement  and  Trust 
Receipt,  by  the  producer  and 
warehouseman,  CCC  may  during  the 
loan  period  approve  the  reconcentration 
in  another  CCC-approved  warehouse  of 
all  or  part  of  a  commodity  which  is 
pledged  as  collateral  for  a  warehouse 
storage  loan.  Any  such  approval  shall  be 
subject  to  the  terms  and  conditions  set 
forth  in  Form  CCC-699,  Reconcentration 
Agreement  and  Trust  Receipt. 

16.  7  CFR  1421.19(e)  is  added  to  read 
as  follows: 

§1421.19    UquMation  of  farm  Storage 
loans. 

***** 

[e]  Acquired  commodities.  Producers 
may  acquire  commodities  which  are  not 
otherwise  eligible  to  be  tendered  to  CCC 
as  collateral  for  price  support  loans  and 
surrender  such  commodities  to  CCC  in 
lieu  of  delivering  to  CCC  the  commodity 
pledged  as  farm-stored  loan  collateral  in 
accordance  with  the  terms  and 
conditions  prescribed  by  CCC. 

17.  The  third  and  fourth  sentences  in  7 
CFR  1421.22(a)  and  1421.22(c)  are 
revised  to  read  as  follows: 

§1421.22    Setttement 

(a)  *  *  *  Settlement  shall  be  made  on 
the  basis  of  the  grade,  quality,  and 
quantity  of  the  commodity  delivered  by 
the  producer,  except  if  the  collateral  is 
high  moisture  barley,  com,  or  grain 
sorghum,  settlement  will  be  determined 
by  using  the  selling  price  of  the 
collateral  when  offered  for  sale  by  CCC 
or  as  may  otherwise  be  determined  by 
CCC.  In  the  case  of  farm-stored  peanuts, 
paragraphs  (b),  (c),  and  (e)  of  this 
section  shall  not  apply.  *  *  * 
***** 

(c)  Other  than  approved  warehouse 
storage.  Settlement  for  barley,  com, 
oats,  rye,  sorghum,  soybeans,  and  wheat 
delivered  from  other  than  approved 
warehouse  storage  shall  be  based  on: 

(1)  The  applicable  support  rate  for  the 
county  in  which  the  producers 
customary  delivery  point  (as  determined 
by  CCC)  is  located,  except  that,  if  the 
producer  is  authorized  to  ship  the 
commodity  by  rail  to  a  warehouse  for 
storage  which  is  in  line  with  normal 
trade  channels,  setUement  shall  be 
based  on  the  support  rate  established 
for  the  county  from  which  the 
commodity  was  shipped  plus  the 
amount  of  freight  charges  actually  paid 
and  the  truck  receiving  and  rail  loadbut 
charges  by  the  shipping  warehouse,  and 


(2)  The  quantity  and  quality  delivered 
as  shown  on  the  warehouse  receipts  and 
accompanying  documents  issued  by  an 
approved  warehouse  to  which  delivery 
is  made  or.  if  applicable,  the  quantity 
and  quality  delivered  as  shown  on  a 
form  prescribed  by  CCC  for  this 

purpose. 

*        *        *        •        • 

18. 7  CFR  1421.Sl(b)  is  revised  to  read 
as  follows: 

§1421.51    ENgNitt  barley. 

***** 

(b)  Warehouse-stored  loan  grade 
requirements.  In  order  to  be  eligible  for 
a  warehouse-stored  loan,  the  barley 
must  meet  grade  requirements  as 
determined  by  the  Executive  Vice 
President,  CCC.  The  grade  requirements 
shall  be  available  in  the  county  ASCS 
office. 

19.  In  7  CFR  1421.54(c).  the 
introductory  text  and  paragraph  (c)(1) 
and  the  first  sentence  of  (e)  are  revised 
to  read  as  follows: 

§1421.54    Warahous*  rsceipts. 
***** 

(c)  Where  warehouse  receipt  shows 
"Infested. "  excess  moisture,  or  both.  If  a 
warehouse  receipt  tendered  as  security 
for  a  loan  indicates  that  the  barley 
grades  "Infested"  or  contains  over  14.5 
percent  moisture,  or  both,  the 
warehouse  receipt  must  be  accompanied 
by  a  supplemental  certificate  in  order 
for  the  bariey  to  be  eligible  for  price 
support.  The  grade,  grading  factors,  and 
quantity  to  be  delivered  must  be  shown 
on  the  supplemental  certificate  as 
follows: 

(1)  When  the  warehouse  receipt 
shows  "Infested"  and  the  barley  has 
been  conditioned  to  correct  the 
"Infested"  condition,  the  supplemental 
certificate  must  show  the  same  grade 
without  the  "Infested"  designation  and 
the  same  grading  factors  and  quantity  as 
shown  on  the  warehouse  receipt 
***** 

(e)  Freight  certificate  requirements. 
Warehouse  receipts  representing  barley 
which  has  been  shipped  by  rail  and/or 
barge  must  be  accompanied  by 
supplemental  certificates  completed 
according  to  §  1421.59(f).  *  *  * 

20.  7  CFR  1421.59  (d).  (e),  and  (f)  are 
revised  to  read  as  follows: 

§1421.59    Support  rates. 

***** 

(d)  Basic  county  support  rates  for 
warehouse-stored  barley  received  by 
rail,  barge,  or  utilizing  combination 
barge-rail  rates.  The  applicable  basic 
support  rate  for  warehouse-stored  loans 
on  barley  stored  in  an  approved 


warehouse  that  was  received  by  rail, 
barge,  or  combination  barge-rail  shall  be 
the  basic  support  rate  estabhshed  for 
the  county  from  which  the  bariey  was 
shipped.  The  support  rate  may  tw 
further  adjusted  when  bariey  is  moved 
in  accordance  with  the  terns  and 
conditions  prescribed  by  CCC  on  Form 
CCC-678-3,  Request  for  Handling  and 
Transportation  Costs,  Form  CCC-d99, 
Reconcentration  Agreement  and  Trust 
Receipt,  or  as  otherwise  determined  bv 
CCC. 

(e)  Basic  county  support  rates  for 
warehouse-stored  barley  received  by 
truck  or  nontariff  barge.  (1)  The  basic 
county  support  rate  for  barley  delivered 
by  truck  by  the  producer  to  a  warehouse 
at  normal  delivery  point  shall  be  the 
rate  for  the  county  where  the  barley  is 
stored,  adjusted  for  premium  and 
discounts  as  prescribed  in  paragraph  (c) 
of  this  section. 

(2)  The  basic  county  support  rate  for 
bariey  delivered  by  truck  by  the 
producer  to  (i)  an  in-line  warehouse,  or 
(ii)  a  warehouse  and  shipped  by  truck, 
barge,  or  truck-barge  to  an  in-line 
warehouse  shall  be  the  support  rate  for 
the  county  from  which  shipped,  adjusted 
for  applicable  premiums  and  discounts 
as  prescribed  in  paragraph  (c)  of  this 
section. 

(3)  The  support  rate  may  be  fuiiher 
adjusted  when  barley  is  moved  in 
accordance  with  terms  and  conditions 
prescribed  by  CCC  on  Form  CCC-67&-3, 
Request  for  handling  and  Transportation 
Costs,  Form  CCC-699,  Reconcentration 
Agreement  and  Trust  Receipt,  or  as 
otherwise  determined  by  CCC. 

(fl  Storing  responsibilities.  With 
respect  to  bariey  received  by  rail,  barge, 
or  by  combination  barge-rail,  the  storing 
warehouseman  shall  execute 
supplemental  certificates  showing: 

(1)  The  rate  of  freight  paid  into  the 
storage  point; 

(2)  The  amount  of  penalty,  if  any.  for 
backhaul  or  out-of-line  movement; 

(3)  The  applicable  normal  trade 
channel  market  that  would  be  used  in 
commercial  channels  of  trade,  and 

(4)  Any  other  information  which  may 
be  prescribed  by  CCC. 

The  warehouseman  is  responsible  to 
CCC  for  the  accuracy  or  omissions  of 
information  on  the  supplemental 
certificate.  Warehouseman  Uability,  if 
any.  for  the  failure  to  comply  with  the 
provisions  of  this  paragraph  will  be 
determined  in  accordance  with  the 
provisions  of  the  UGSA  after  acquisition 
of  the  warehouse  receipt  by  CCC. 

21.  7  CFR  1421.91(c)  is  revised  to  read 
as  follows: 

§1421.91    Eligit>l«  com. 


(c)  Warehouse-stored  loan  grade 
requirements,  hi  order  to  be  eligible  for 
a  warehouse-stored  loan,  the  com  must 
meet  grade  requirements  as  determined 
by  CCC.  The  grade  requirements  shall 
be  available  in  the  county  ASCS  office. 

22.  In  7  CFR  1421.94(d).  the 
introductory  text  of  paragraph  (d)(1)  and 
paragraph  (d){l)(i)  are  revised  and  7 
CFR  1421.94(f)  is  added  to  read  as 
follows: 

§1421.94    WsrehousarMaipts. 
***** 

(d)  Where  warehouse  receipt  shows 
"Infested"  excess  moisture,  or  both.  (1) 
If  a  warehouse  receipt  tendered  as 
security  for  a  loan  indicates  that  the 
com  grades  "Infested"  or  contains  over 
15.5  percent  moisture,  or  both,  the 
warehouse  receipt  must  be  accompanied 
by  a  supplemental  certificate  in  order 
for  the  corn  to  be  eligible  for  price 
support.  The  grade,  grading  factors,  and 
quantity  to  be  delivered  must  be  shown 
on  the  supplemental  certificate  as 
follows: 

(i)  When  the  warehouse  receipt  shows 
"Infested"  and  the  com  has  been 
conditioned  to  correct  the  "Infested" 
condition,  the  supplemental  certificate 
must  show  the  same  grade  without  the 
"Infested"  designation  and  the  same 
grading  factors  and  quantity  as  shown 
on  the  warehouse  receipt 
***** 

(f)  Freight  certificate  requirements. 
Warehouse  receipts  representing  com 
which  has  been  shipped  by  rail  and/or 
barge  must  be  accompanied  by 
supplemental  certificates  completed 
according  to  §1421 .99(f). 

23.  7  CFR  1421.99(d)  is  revised  and  7 
CFR  1421.99  (e)  and  (f)  are  added  to  read 
as  follows: 

§1421.99    Support  rates. 
•         *         •         *         * 

(d)  Basic  county  support  rates  for 
warehouse-stored  farmer-owned  grain 
(FOR)  corn  received  by  rail,  barge,  or 
utilizing  combination  barge-rail  rates. 
The  applicable  basic  support  rate  for 
warehouse-stored  FOR  loans  on  com 
stored  in  an  approved  warehouse  that 
was  received  by  rail,  barge,  or 
combination  barge-rail  shall  be  the 
basic  support  rate  established  for  the 
county  from  which  the  com  was 
shipped.  The  support  rate  may  be 
further  adjusted  when  FOR  com  is 
moved  in  accordance  with  the  terms  and 
conditions  prescribed  by  CCC  on  Form 
CCC-678-3,  Request  for  Handling  and 
Transportation  Costs,  Form  CCC-699, 
Reconcentration  Agreement  and  Trust 
Receipt  or  as  otherwise  determined  by 
CCC. 


(e)  Basic  county  support  rates  for 
warehouse-stored  farmer-owned  grain 
(FOR)  corn  received  by  truck  or 
nontariff  barge.  (1)  The  basic  county 
support  rate  for  FOR  com  delivered  by 
truck  by  the  producer  to  a  warehouse  at 
normal  delivery  point  shall  be  the  rate 
for  the  county  where  the  FOR  com  is 
stored,  adjusted  for  premiums  and 
discounts  as  prescribed  in  paragraph  (c) 
of  this  section. 

(2)  The  basic  county  support  rate  for 
FOR  com  delivered  by  truck  by  the 
producer  to  (i)  an  in-line  warehouse,  or 
(ii)  a  warehouse  and  shipped  by  truck, 
barge,  or  truck-barge  to  an  in-line 
warehouse  shall  be  the  support  rate  for 
the  county  from  which  shipped,  adjusted 
for  applicable  premiums  and  discounts 
as  prescribed  in  paragraph  (c)  of  this 
section. 

(3)  The  support  rate  may  be  further 
adjusted  when  FOR  com  is  moved  in 
accordance  with  terms  and  conditions 
as  prescribed  by  CCC  on  Form  CCC- 
678-3,  Request  for  Handling  and 
Transpotation  Costs.  Form  CCC-699. 
Reconcentration  Agreement  and  Trust 
Receipt  or  as  otherwise  determined  by 
CCC. 

(f)  Storing  responsibilities.  With 
respect  to  com  received  by  rail  barge, 
or  by  combination  barge-rail,  the  storing 
warehouseman  shall  execute 
supplemental  certificates  showing: 

(1)  The  rate  of  freight  paid  into  the 
storage  point; 

(2)  The  amount  of  penalty,  if  any,  for 
backhaul  or  out-of-line  movement; 

(3)  The  applicable  normal  trade 
channel  market  that  would  be  used  in 
commercial  channels  of  trade;  and 

(4)  Any  other  information  which  may 
be  prescribed  by  CCC. 

The  warehouseman  is  responsible  to 
CCC  for  the  accuracy  or  omissions  of 
information  on  the  supplemental 
certificate.  Warehouseman  liability,  if 
any,  for  the  failure  to  comply  with  the 
provisions  of  this  paragraph  will  be 
determined  in  accordance  with  the 
provisions  of  the  UGSA  after  acquisition 
of  the  warehouse  receipt  by  CCC. 

24.  7  CFR  1421.211(b)  is  revised  to 
read  as  follows: 

§1421.211    EligilXe  sorghum. 
***** 

(b)  Warehouse-stored  loon  grade 
requirements.  In  order  to  be  eligible  for 
a  warehouse-stored  loan,  the  sorghum 
must  meet  grade  requirements  as 
determined  by  CCC.  The  grade 
requirements  shall  be  available  in  the 
county  ASCS  office. 

25.  In  7  CFR  1421.214(d),  the 
introductory  text  of  paragraph  (d)(1)  and 
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paragraph  (d)(l)(i)  and  the  first  sentence 
of  (f)  are  revised  to  read  as  follows: 

§1421^14    WarctiouM  receipts. 
***** 

(d)  Where  warehouse  receipt  shows 
"Infested"  excess  moisture,  or  both.  (1) 
If  a  warehouse  receipt  tendered  as 
security  for  a  loan  indicates  that  the 
sorghum  grades  "Infested"  or  contains 
over  14.0  percent  moisture,  or  both,  the 
warehouse  receipt  must  be  accompanied 
by  a  supplemental  certificate  in  order 
for  the  sorghum  to  be  eligible  for  price 
support.  The  grade,  grading  factors,  and 
quantity  to  be  delivered  must  be  shown 
on  the  supplemental  certificate  as 
follows: 

(i)  When  the  warehouse  receipt  shows 
"Infested"  and  the  sorghum  has  been 
conditioned  to  correct  the  "infested" 
condition,  the  supplemental  certificate 
must  show  the  same  grade  without  the 
"Infested"  designation  and  the  same 
grading  factor  and  quantity  as  shown  on 
the  warehouse  receipt. 


(f)  Freight  certificate  requirements. 
Warehouse  receipts  representing 
sorghum  which  has  been  shipped  by  rail 
and/or  barge  must  be  accompanied  by 
supplemental  certificates  completed 
according  to  1421.219(f).  *  *  * 

26.  7  CFR  1421.219(d),  (e),  and  (f)  are 
revised  to  read  as  follows: 

§1421.219    Support  rates. 
***** 

(d)  Basic  county  support  rates  for 
warehouse-stored  sorghum  received  hy 
rail,  barge,  or  utilizing  combination 
barge-rail  rates.  The  applicable  basic 
support  rate  for  warehouse-stored  loans 
on  sorghum  stored  in  an  approved 
warehouse  that  was  received  by  railj 
barge,  or  combination  barge-rail  shall  be 
the  basic  support  rate  established  for 
the  county  from  which  the  sorghum  was 
shipped.  The  support  rate  may  be 
further  adjusted  when  sorghum  is  moved 
in  accordance  with  the  terms  and 
conditions  prescribed  by  CCC  on  Form 
CCC-678-3,  Request  for  Handling  and 
Transportation  Costs,  Form  CCC-699, 
Reconcentration  Agreement  and  Trust 
Receipt,  or  as  otherwise  determined  by 
CCC.  1 

(e)  Basic  county  support  rates  for  I 
warehouse  stored  sorghum  received  by 
truck  or  nontariff  barge.  (1)  The  basic 
county  support  rate  for  sorghum 
delivered  by  truck  by  the  producer  to  a 
warehouse  at  normal  delivery  point 
shall  be  the  rate  for  the  county  where 
the  sorghum  is  stored,  adjusted  for 
premiums  and  discounts  as  prescribed 
in  paragraph  (c)  of  this  section. 
(2)  The  basic  county  support  rate  for 

sorghum  delivered  by  truck  by  the 


producer  to  (i)  an  in-line  warehouse  or 
(ii)  a  warehouse  and  shipped  by  truck, 
barge,  or  truck-barge  to  an  in-line 
warehouse  shall  be  the  support  rate  for 
the  county  from  which  shipped,  adjusted 
for  applicable  premiums  and  discounts 
as  prescribed  in  paragraph  (c)  of  this 
section 

(3)  The  support  rate  may  be  further 
adjusted  when  sorghum  is  moved  in 
accordance  with  terms  and  conditions 
as  prescribed  by  CCC  on  Form  CCC- 
678-3.  Request  for  Handling  and 
Transportation  Costs,  Form  CCC-699, 
Reconcentration  Agreement  and  Trust 
Receipt  or  as  otherwise  determined  by 
CCC. 

(f)  Storing  responsibilities.  With 
respect  to  sorghum  received  by  rail, 
barge,  or  by  combination  barge-rail,  the 
storing  warehouseman  shall  execute 
supplemental  certificates  showing: 

(1)  The  rate  of  freight  paid  into  the 
storage  point; 

(2)  The  amount  of  penalty,  if  any.  for 
backhaul  or  out-of-line  movement; 

(3)  The  applicable  normal  trade 
channel  market  that  would  be  used  in 
commercial  chaimels  of  trade;  and 

(4)  Any  other  information  which  may 
be  prescribed  by  CCC. 
The  warehouseman  is  responsible  to 
CCC  for  the  acciu-acy  or  omissions  of 
information  on  the  supplemental 
certificate.  Warehouseman  liability,  if  : 
any,  for  the  failure  to  comply  with  the 
provisions  of  this  paragraph  will  be 
determined  in  accordance  with  the 
provisions  of  the  UGSA  after  acquisition 
of  the  warehouse  receipt  by  CCC. 

27.  7  CFR  1421.246(b)  is  revised  to 
read  as  follows: 

§  1421.246    Eligible  oats. 
***** 

(b)  Warehouse-stored  loan  grade 
requirements.  In  order  to  be  eligible  for 
a  warehouse-stored  loan,  the  oats  must 
meet  grade  requirements  as  determined 
by  CCC.  The  grade  requirements  shall 
be  available  in  the  county  ASCS  Office. 

28.  In  7  CFR  1421.249(c).  the 
introductory  text  and  paragraph  (c)(1) 
are  revised  and  7  CFR  1421.249(e)  is 
added  to  read  as  follows: 

§  142U49    Warehouse  receipts. 
***** 

(c)  Where  warehouse  receipt  shows 
"Infested, "  excess  moisture,  or  both.  If  a 
warehouse  receipt  tendered  as  security 
for  a  loan  indicates  that  the  oats  grade 
"Infested"  or  contains  over  14  percent 
moisture,  or  both,  the  warehouse  receipt 
must  be  accompanied  by  a  supplemental 
certificate  in  order  for  the  oats  to  be 
eligible  for  price  support.  The  grade, 
grading  factors,  and  quantity  to  be 


delivered  must  be  shown  on  the 
supplemental  certificate  as  follows: 

(1)  When  the  warehouse  receipt 
shows  "Infested"  and  the  oats  have 
been  conditioned  to  correct  the 
"Infested"  condition,  the  supplemental 
certificate  must  show  the  same  grade 
without  the  "Infested"  designation  and 
the  same  grading  factors  and  quantity  as 
shown  on  the  warehouse  receipt. 
***** 

(e)  Freight  certificate  requirement. 
Warehouse  receipts  representing  oats 
which  has  been  shipped  by  rail  and/or 
barge  must  be  accompanied  by 
supplemental  certificates  completed 
according  to  §  1421.254(b). 

29.  The  existing  text  of  §  1421.254  is 
designated  as  paragraph  (a),  a  heading 
is  added  for  newly  designated 
paragraph  (a)  and  a  new  paragraph  (b) 
is  added  to  read  as  follows: 

§1421.254    Support  rates. 

[a)  Basic  county  support  rates.  *  *  * 

(b)  Storing  responsibilities.  With 
respect  to  oats  received  by  rail,  barge,  or 
by  combination  barge-rail,  the  storing 
warehouseman  shall  execute 
supplemental  certificates  showing: 

(1)  The  rate  of  freight  paid  into  the 
storage  point; 

(2)  The  amount  of  penalty,  if  any.  for 
backhaul  or  out-of-line  movement; 

(3)  The  applicable  normal  trade 
charmel  market  that  would  be  used  in 
commercial  chaimels  of  trade;  and 

(4)  Any  other  information  which  may 
be  prescribed  by  CCC. 

The  warehouseman  is  responsible  to 
CCC  for  the  accuracy  or  omissions  of 
information  on  the  supplemental 
certificate.  Warehouseman  liability,  if 
any.  for  the  failure  to  comply  with  the 
provisions  of  this  paragraph  will  be 
determined  in  accordance  with  the 
provisions  of  the  UGSA  after  acquisitiou 
of  the  warehouse  receipt  by  CCC. 
***** 

30.  7  CFR  1421.311  is  revised  to  read 
as  follows: 

§  1421.311    Maturity  of  loans  and 
expiration  of  purchase  agreements. 

(a)  Loans.  Loans  shall  mature  in 
accordance  with  §  1421.6(c). 

(b)  Purchase  agreements.  Purchase 
agreements  expire  on  the  last  day  of  the 
ninth  calendar  month  following  the 
month  in  which  the  purchase  agreement 
is  approved. 

31.  7  CFR  1421.336(b)  is  revised  to 
read  as  follows: 

§1421.336    Eligible  rye. 
***** 

(b)  Warehouse-stored  loan  grade 
requirements.  In  order  to  be  eligible  for 


a  warehouse-stored  loan,  the  rye  must 
meet  grade  requirements  as  determined 
by  CCC.  The  grade  requirements  shall 
be  available  in  the  county  ASCS  office. 

32.  In  7  CFR  1421.339(c).  the 
introductory  text  and  paragraph  (c)(1) 
and  the  first  sentence  of  (e)  are  revised 
to  read  as  follows: 

§1421.339    Warehouse  receipts. 

***** 

(c)  Where  warehouse  receipt  shows 
"Infested, "  excess  moisture,  or  both.  If  a 
warehouse  receipt  tendered  as  security 
for  a  loan  indicates  that  the  rye  grades 
"Infested"  or  contains  over  14  percent 
moisture,  or  both,  the  warehouse  receipt 
must  be  accompanied  by  a  supplemental 
certificate  in  order  for  the  rye  to  be 
eligible  for  price  support.  The  grade, 
grading  factors,  and  quantity  to  be 
delivered  must  be  shown  on  the 
supplemental  certificate  as  follows: 

(1)  When  the  warehouse  receipt 
shows  "Infested"  and  the  rye  has  been 
conditioned  to  correct  the  "Infested" 
condition,  the  supplemental  certificate 
must  show  the  same  grade  without  the 
"Infested"  designation  and  the  same 
grading  factors  and  quantity  as  shown 
on  the  warehouse  receipt. 
***** 

(e)  Freight  certificate  requirements. 
Warehouse  receipts  representing  rye 
which  has  been  shipped  by  rail  and/or 
barge  must  be  accompanied  by 
supplemental  certificates  completed 
according  to  §  1421.334(f).  *  *  * 

33.  7  CFR  1421.344  (d).  (e).  and  (f)  are 
revised  to  read  as  follows: 

§1421.344    Support  rates. 
***** 

(d)  Basic  county  support  for 
warehouse-stored  rye  received  by  rail, 
barge,  or  utilizing  combination  barge- 
rail  rates.  The  applicable  basic  support 
rate  for  warehouse-stored  loans  on  rye 
stored  in  an  approved  warehouse  that 
was  received  by  rail  barge,  or 
combination  barge-rail  shall  be  the 
basic  support  rate  established  for  the 
county  from  which  the  rye  was  shipped. 
The  support  rate  may  be  further 
adjusted  when  rye  is  moved  in 
accordance  with  the  terms  and 
conditions  prescribed  by  CCC  on  Form 
CCC-678-3,  Request  for  Handling  and 
Transportation  Costs.  Form  CCC-699. 
Reconcentration  Agreement  and  Trust 
Receipt,  or  as  otherwise  determined  by 
CCC. 

(e)  Basic  county  support  rates  for 
warehouse-stored  rye  received  by  truck 
or  nontariff  barge.  (1)  The  basic  county 
support  rate  for  rye  delivered  by  truck 
by  the  producer  to  a  warehouse  at 
normal  delivery  point  shall  be  the  rate 
for  the  county  where  the  rye  is  stored. 


adjusted  for  premiums  and  discounts  as 
prescribed  in  paragraph  (c)  of  this 
section. 

(2)  The  basic  county  support  rate  for 
rye  delivered  by  truck  by  the  producer 
to  (i)  an  in-line  warehouse  or  (ii)  a 
warehouse  and  shipped  by  truck,  barge, 
or  truck-barge  to  an  in-line  warehouse 
shall  be  the  support  rate  for  the  county 
from  which  shipped,  adjusted  for 
applicable  premiums  and  discount  as 
prescribed  in  paragraph  (c)  of  this 
section. 

(3)  The  support  rate  may  be  further 
adjusted  when  rye  is  moved  in 
accordance  with  terms  and  conditions 
prescribed  by  CCC  on  Form  CCC-678-3. 
Request  for  Handling  and 
Transportation  Costs.  Form  CCC-699,. 
Reconcentration  Agreement  and  Trust 
Receipt  or  as  otherwise  determined  by 
CCC. 

(f)  Storing  responsibilities.  With 
respect  to  rye  received  by  rail,  barge,  or 
by  combination  barge-rail,  the  storing 
warehouseman  shall  execute 
supplemental  certificates  showing: 

(1)  The  rate  of  freight  paid  into  the 
storage  point; 

(2)  The  amount  of  penalty,  if  any  for 
backhaul  or  out-of-line  movement; 

(3)  The  applicable  normal  trade 
channel  market  that  would  be  used  in 
commercial  channels  of  trade;  and 

(4)  Any  other  information  which  may 
be  prescribed  by  CCC 

The  warehouseman  is  responsible  to 
CCC  for  the  accuracy  or  omissions  of 
information  on  the  supplemental 
certificate  Warehouseman  liability,  if 
any.  for  the  failure  to  comply  with  the 
provisions  of  this  paragraph  will  be 
determined  in  accordance  with  the 
provisions  of  the  UGSA  after  acquisition 
of  the  warehouse  receipt  by  CCC. 

34.  7  CFR  1421.366(b)  is  revised  to 
read  as  follows: 

§1421.366    EHgible  soybean*. 
***** 

(b)  Warehouse-stored  loan  grade 
requirements.  In  order  to  be  eligible  for 
a  warehouse-stored  loan,  the  soybeans 
must  meet  grade  requirements  as 
determined  by  CCC.  The  grade 
requirements  shall  be  available  in  the 
county  ASCS  office. 

35.  In  7  CFR  1421.369(d)(1)  the 
introductory  text  and  paragraph  (d)(l)(i) 
are  revised  to  read  as  follows: 

§1421.369    Warehouse  receipts. 

***** 

(d)  Where  warehouse  receipt  shows 
"Infested, "  excess  moisture,  or  both.  (1) 
If  a  warehouse  receipt  tendered  as 
security  for  a  loan  indicates  that  the 
soybeans  grade  "Infested"or  contain 
over  14.0  percent  moisture,  or  both,  the 


warehouse  receipt  must  be  accompanied 
by  a  supplemental  certificate  in  order 
for  the  soybeans  to  be  eligible  for  price 
support.  The  grade,  grading  factors,  and 
guantity  to  be  delivered  must  be  shown 
on  the  supplemental  certificate  as 
follows: 

(i)  When  the  warehouse  receipt  shows 
"Infested"  and  the  soybeans  have  been 
conditioned  to  correct  the  "Infested" 
condition,  the  supplemental  certificate 
must  show  the  same  grade  without  the 
"Infested"  designation  and  the  same 
grading  factors  and  quantity  as  shown 
on  the  warehouse  receipt. 
***** 

36.  7  CFR  1421.461(b)  is  revised  to 
read  as  follows: 

§  1421.461    Eligible  wheat 
•        •        •        •        * 

(b)  Warehouse-stored  loan  grade 
requirements.  In  order  to  be  eligible  for 
a  warehouse-stored  loan,  the  wheat 
must  meet  grade  requirements  as 
determined  by  CCC.  The  grade 
requirements  shall  be  available  in  the 
county  ASCS  office. 

37.  In  7  CFR  1421.464(c),  the 
introductory  test  and  paragraph  {c)(l) 
and  the  first  sentence  of  (e)  are  revised 
to  read  as  follows: 

§1421.464    Warehouse  receipts. 

***** 

(c)  Where  warehouse  receipt  shows 
"Infested, "  excess  moisture,  or  both.  If  a 
warehouse  receipt  tendered  as  security 
for  a  loan  indicates  that  the  wheat 
grades  "Infested"  or  contains  over  13.5 
percent  moisture,  or  both,  the 
warehouse  receipt  must  be  accompanied 
by  a  supplemental  certificate  in  order 
for  the  wheat  to  be  eligible  for  price 
support.  The  grade,  grading  factors,  and 
quantity  to  be  delivered  must  be  shown 
on  the  supplemental  certificate  as 
follows: 

(1)  When  the  warehouse  receipt 
shows  "Infested"  and  the  wheat  has 
been  conditioned  to  correct  the 
"Infested"  condition,  the  supplemental 
certificate  must  show  the  same  grade 
without  the  "Infested"  designation  and 
the  same  grading  factors  and  quantity  as 
shown  on  the  warehouse  receipt. 
***** 

(e)  Freight  certificate  requirements. 
Warehouse  receipts  representing  wheat 
which  has  been  shipped  by  rail  and/or 
barge  must  be  accompanied  by 
supplemental  certificates  completed 
according  to  §  1421.470(f).  *  *  * 

38.  7  CFR  1421.470(d).  (e).  and  (f)  are 
revised  to  read  as  follows: 

§1421.470    Support  rates. 
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(d)  Basic  county  support  rates  for 
warehouse-stored  wheat  received  by 
rail,  barge,  ofutitiziiig  combination 
barge-rail  rates. 

The  applicable  basic  support  rate  for 
warehouse-stored  loans  on  wheat  stored 
in  an  approved  warehouse  that  was 
received  by  rail,  barge,  or  combination 
barge-rail  shall  be  the  basic  support  rate 
established  for  the  county  from  which 
the  wheat  was  shipped.  The  support  rate 
may  be  further  adjusted  when  wheat  is 
moved  in  accordance  with  the  terms  and 
conditions  prescribed  by  CCC  on  Form 
CCC-«78-3.  Request  for  Handling  and 
Transportation  Costs,  Form  CCC-699, 
Reconcentration  Agreement  and  Trust 
Receipt,  or  as  otherwise  determined  by 
CCC. 

(e)  Basic  county  support  rates  for 
warehouse-stored  wheat  received  by 
truck  or  nontariff  barge.  (1)  The  basic 
county  support  rate  for  wheat  delivered 
by  truck  by  the  producer  to  a  warehouse 
at  normal  delivery  point  shall  be  the 
rate  for  the  county  where  the  wheat  is 
stored,  adjusted  for  premiums  and 
discounts  as  prescribed  in  paragraph  (c) 
of  this  section. 

(2)  The  basic  county  support  rate  for 
wheat  delivered  by  truck  by  the 
producer  to  (i)  an  in-line  warehouse  or 
(ii)  a  warehouse  and  shipped  by  truck. 
barge,  or  truck-barge  to  an  in-line 
warehouse  shall  be  the  support  rate  for 
the  county  from  which  shipped,  adjusted 
for  applicable  premiums  and  discounts 
as  prescribed  in  paragraph  (c)  of  this 
section. 

(3)  The  support  rate  may  be  further 
adjusted  when  wheat  is  moved  in 
accordance  with  terms  and  conditions 
prescribed  by  CCC  on  Form  CCC-678-3. 
Request  for  Handling  and 
Transportation  Costs,  Form  CCC-699, 
Reconcentration  Agreement  and  Trust 
Receipt  or  as  otherwise  determined  by 
CCC.  I 

(f)  Storing  responsibilities.  With    I 
respect  to  wheat  received  by  rail  or  by 
combination  barge-rail  the  storing 
warehouseman  shall  execute 
supplemental  certificates  showing: 

(1)  The  rate  of  freight  paid  into  the 
storage  point: 

(2)  The  amount  of  penalty,  if  any  for 
backhaul  or  out-of-line  movement; 

(3)  The  applicable  normal  trade    ' 
channel  market  that  would  be  used  in 
commercial  channels  of  trade;  and 

(4)  Any  other  information  which  may 
be  prescribed  by  CCC  I 
The  warehouseman  is  responsible  to 
CCC  for  the  accuracy  or  omissions  of 
information  on  the  supplemental 
certiHcate.  Warehouseman  liability,  if 
any,  for  the  failure  to  comply  with  the 
provisions  of  this  paragraph  will  be 


determined  in  accordance  with  the 
provisions  of  the  UGSA  after  acquisition 
of  the  warehouse  receipt  by  CCC. 

Signed  at  Washington,  DC  on  November  6. 
1987. 

Milt  Hertz, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 
(FR  Doc.  87-26949  Filed  11-23-87;  8:45  am] 

KLLINO  CODE  M10-0S-M 

DEPARTMENT  OF  LABOR 

Occupational  Safety  and  HeaHti 
Administration 

29  CFR  Parts  1910  and  1926 
[Docket  Nos.  H-22S,  225A.  22SB] 

Occupational  Exposure  to 
Formaldetiyde 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 
action:  Notice  of  intent  to  file  final 
action. 

summary:  The  Occupational  Safety  and 
Health  Administration  announces  that, 
for  the  purposes  of  29  CFR  1911.18(d),  it 
intends  to  officially  file  in  the  Office  of 
the  Federal  Register  its  final  action  in  its 
pending  rulemaking  [50  FR  50412, 
December  10, 1985)  concerning 
occupational  exposure  to  formaldehyde 
at  12:00  p.m.  on  Wednesday,  December 
2. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  F.  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs, 
telephone  (202)  523-8151. 

Signed  at  Washington.  DC.  this  19th  day  of 
November.  1987. 
|ohn  A.  Pendergrass, 
Assistant  Secretary. 
[FR  Doc.  87-27044  Filed  11-23-87;  8:45  am] 

BILUNG  0006  4S1»-26-M 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  1 
(Docket  No.  71008-7208] 

Variety  Denomination  Requirements 
for  Plant  Patent  Applications; 
Correction 

agency:  Patent  and  Trademark  Office. 

Commerce. 

action:  Notice  of  proposed  rulemaking; 

correction. 

summary:  The  following  corrections  are 
made  in  the  listing  in  the  preamble  of 
the  CFR  sections  affected  in  the  notice 
of  proposed  rulemaking  previously 


published  in  the  Federal  Register  on 
November  2. 1987  [52  FR  42016).  In  the 
preamble,  on  page  42018,  second 
column,  in  the  first  sentence  of  the 
paragraph  following  the  list  of  subjects: 

1.  Change  "1.71"  to  "1.72." 

2.  Delete  ",  1.163, 1.168." 

3.  After  "1.17"  insert  "and  adding  a 
new  §  1.168." 

Date:  November  18. 1987. 
Donald  |.  Quigg, 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarifs. 
[FR  Doc.  87-27021  Filed  11-23-87;  8:45  am] 

WLUNQ  CODE  3S10-1»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  600 


[AMS-FRL-325F-7] 


Light  Truck  Fuel  Economy 
Adjustments  To  Compensate  for  Test 
Procedure  Ctianges 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Withdrawal  of  proposed  rule. 

summary:  This  notice  announces  the 
Environmental  Protection  Agency's 
decision  to  discontinue  rulemaking  on 
light  truck  Corporate  Average  Fuel 
Economy  (CAFE)  adjustments.  EPA  has 
determined  that  CAFE  adjustments  to 
compensate  for  the  effects  of  past  test 
procedure  change  are  not  warranted  for 
1980  and  subsequent  model  year  light 
trucks. 

address:  a  copy  of  a  staff  paper 
containing  an  explanation  of  EPA's 
determination  in  this  matter  and  an 
analysis  of  the  comments  received  on 
the  July  1, 1985  Notice  of  Proposed 
Rulemaking  (NPRM)  is  contained  in 
Public  Docket  No.  A-85-16  at  the  U.S. 
Environmental  Protection  Agency,  Room 
4,  South  Conference  Center.  401  M 
Street.  SW..  Washington,  DC  20460.  The 
docket  may  be  inspected  between  8:00 
a.m.  and  4:00  p.m.  on  weekdays.  As 
provided  in  40  CFR  Part  2,  a  reasonable 
fee  may  be  charged  for  photocopying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  M.  German.  Certification  Policy 

and  Support  Branch.  Environmental 

Protection  Agency.  2565  Plymouth  Road. 

Ann  Arbor,  Michigan  48105,  (313)  668- 

4214. 

SUPPI^MENTARY  INFORMATION: 

Background 

On  July  1, 1985,  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
which  included  proposed  CAI^ 


adjustments  for  light  trucks  to 
compensate  for  the  effects  of  past  test 
procedure  changes  on  the  stringency  of 
CAFE  standards  under  the  Energy  Policy 
and  Conservation  Act.  In  that  NPRM. 
EPA  proposed  a  methodology  to  account 
for  the  effect  of  test  procedure  changes 
on  1981  and  subsequent  model  years. 
The  NPRM  also  proposed  specific  CAFE 
adjustments  to  account  for  changes  in 
test  fuel  properties  and  laboratory 
humidity  levels  for  the  1981  through  1984 
model  years. 

All  test  procedure  change  issues 
raised  in  the  passenger  automobile 
CAFE  adjustment  rulemaking  (50  FR 
27172-27187.  July  1. 1985)  were 
evaluated  in  the  light  truck  NPRM  (i.e.. 
test  fuel  properties,  laboratory  humidity, 
constant  volume  samplers,  test  distance 
measurement,  dynamometer  controllers, 
inertia  weight  categories,  and  fuel 
efficient  oils).  The  NPRM  concluded  that 
only  the  changes  in  test  fuel  properties 
and  laboratory  humidity  were 
applicable  to  light  trucks.  Comments 
received  in  response  to  the  NPRM 
caused  EPA  to  reassess  the  potential 
CAFE  impact  of  the  baseline  model  year 
assumptions  and  constant  volume 
samplers,  and  to  extend  its  analysis  to 
include  the  1980  model  year  and  the 
issue  of  CAFE  adjustments  for  mileage 
accumulation. 

Summary  of  the  Analysis 

A  complete  discussion  of  EPA's 
analysis  of  the  test  procedure  changes 
mentioned  above  may  be  found  in  the 
staff  paper  contained  in  the  docket.  In 
particular.  EPA  found  that  the  original 
baseline  model  year  assumptions  were 
overly  simplistic  and  that  it  is  very 
difficult  to  associate  a  single  baseline 
year  with  each  model  year's  CAFE 
standard.  In  addition,  the  potential 
CAFE  adjustments  are  relatively  small 
and  tend  to  sum  to  zero  when 
considered  over  the  model  years 
covered  (i.e..  1980  and  subsequent  model 
years).  Depending  on  the  assumptions 
used  for  the  baseline  model  years,  the 
total  net  CAFE  adjustments  for  the 
period  could  range  from  a  small  credit 
(0.70  percent)  to  a  small  debit  (0.99 
percent).  Given  the  margin  of  error 
contained  in  the  assumptions  used  to 
establish  the  CAFE  standards,  the  small 
overall  potential  adjustments,  and  the 
uncertainty  of  the  baseline  years.  EPA 
has  determined  that  CAFE  adjustments 
are  not  warranted  for  light  trucks. 

Agency  Action 

Given  EPA's  determination  that  truck 
CAFE  adjustments  are  not  warranted, 
the  Agency  has  concluded  that  it  is  not 
necessary  to  make  changes  to  the  light 
truck  CAFE  regulations  to  provide 


adjustments  for  test  procedure  changes, 
as  was  originally  proposed.  This  notice 
serves  to  inform  all  interested  parties  of 
EPA's  determination  in  this  matter  and 
to  withdraw  the  NPRM  dated  July  1. 
1985. 

Dated:  November  17. 1987. 
Lm  M.  Thomas, 

Administrator 

(FR  Doc.  87-27001  Filed  ll-23-«7;  8:45  am] 

MLUNO  CODE  C5<0-M-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1.63,  and  76 
[MM  Docket  No.  84-1296] 

implementation  of  Provisions  of  the 
Cable  Communications  Policy  Act; 
Extension  of  Time  To  File  Comments 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  order  extending 
time. 


summary:  Action  taken  herein  extends 
the  time  for  filing  comments  and  reply 
comments  in  response  to  the  Further 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  No.  84-1296.  This  Notice 
requests  comments  regarding  the  signal 
availability  measures  used  in  the 
effective  competition  standard  for  cable 
rate  regulation.  The  Association  of 
Independent  Television  Stations.  Inc.. 
the  National  League  of  Cities,  the 
Motion  Picture  Association  of  America, 
the  Satellite  Broadcasting  and 
Communications  Association,  and  the 
Massachusetts  Community  Television 
Commission  requested  the  extension  of 
time. 

DATES:  Comments  are  due  December  4. 
1987.  and  reply  comments  are  due 
December  21, 1987. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  Herman,  Mass  Media  Bureau 
(202)  632-6302. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  October  22, 1987. 
Released:  October  28, 1987. 
By  the  Chief,  Mass  Media  Bureau. 

1.  On  April  11, 1985,  the  Commission 
adopted  a  Report  and  Order  (Order)  in 
MM  Docket  No.  84-1296,  50  FR  18637 
May  2, 1985,  amending  its  rules  to 
implement  certain  provisions  of  the 
Cable  Communications  Policy  Act  of 
1984,  Pub.  L.  No.  98-549.  Section  1  et 
seq..  98  Stat.  2779  (1984).  In  this  Order, 
the  Commission  defined  the 
circumstances  and  conditions  under 


which  cable  franchising  authorities  may 
regulate  the  rates  charged  by  cable 
operators  for  "basic  cable  service."  As 
part  of  this  action,  the  Commission 
permitted  local  rate  regulation  in  those 
circumstances  where  cable  systems  do 
not  face  "effective  competition."  The 
Commission  determined  that  effective 
competition  for  a  cable  system  exists 
where  any  three  off-the-air  television 
signals  were  available  in  the  cable 
community. 

2.  In  American  Civil  Liberties  Union  v. 
FCC.  Slip  op.  No.  85-1666  (D.C.  Cir..  July 
17, 1987),  the  U.S.  Court  of  Appeals  ruled 
that  the  standard  for  signal  availability 
in  the  effective  competition  test  was 
arbitrary  and  capricious  and  remanded 
the  issue  to  the  Commission  for  a 
reasoned  explanation  of  the  chosen 
standard  or  the  development  of  a  new 
standard.  As  a  result  of  that  ruling,  the 
Commission  issued  a  Further  Notice  of 
Proposed  Rule  Making  (Notice)  52  FR 
36802,  October  1, 1987.  to  reexamine  the 
signal  availability  standard  currently 
embodied  in  the  rules.  Comment  due 
dates  for  this  Notice  were  set  at 
November  4. 1987,  for  initial  comments 
and  November  19. 1987.  for  reply 
comments. 

3.  On  October  20, 1987,  the 
Association  of  Independent  Television 
Stations,  Inc.,  the  National  League  of 
Cities,  the  Motion  Picture  Association  of 
America,  the  Satellite  Broadcasting  and 
Communications  Association,  and  the 
Massachusetts  Community  Antenna 
Television  Commission  [Movants)  filed 
a  motion  for  an  extension  of  time  in 
which  to  file  comments  in  this 
proceeding.  Movants  seek  additional 
time  to  study  the  record  to  determine 
what  other  information  may  be 
necessary  to  aid  the  Commission  in 
judging  how  to  further  define  what  is 
"effective  competition"  for  cable 
television.  Movants  specifically  request 
that  the  due  dates  for  comments  and 
reply  comments  be  extended  to 
December  4. 1987,  and  December  21, 
1987.  respectively. 

4.  We  recognize  the  significance  of  the 
efi^ective  competition  standard  in  the 
regulation  of  the  cable  industry.  Indeed, 
the  standard  is  central  to  the 
determination  of  whether  or  not  cable 
rates  are  regulated  by  local  fi'anchising 
authorities.  Given  the  importance  of  this 
issue  to  cable  operators,  cable 
franchising  authorities  and  the  public, 
and  in  the  interest  of  obtaining  a  more 
complete  record  in  this  matter,  we 
believe  it  would  be  beneficial  to  provide 
the  additional  time  sought  by  the 
Movants.  Thus,  we  will  extend  the  filing 
dates  for  comments  and  reply  comments 
as  requested. 
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5.  Accordingly,  it  i*  ordered  that  the 
date  for  filing  comment*  and  reply 
comments  in  respona  to  the  above- 
referenced  Farther  Notice  of  Proposed 
Rule  Making  are  extended  to  December 
4. 1987.  and  December  21. 1987.  i 
respectively.  This  action  is  taken  I 
pursuant  to  authority  provided  in 
section  4(i)  of  the  Conunimications  Act 
of  1934.  as  amended,  and  {  0.283  of  the 
Commission's  rules. 

6.  For  further  information  concerning 
this  proceeding,  contact  )udith  Herman, 
Mass  Media  Bureau.  (202)  632-6302. 

Federal  Communications  Commission. 
Alax  D.  Fdker. 
Chief,  Mass  Media  Bureau. 
[FR  Doc.  87-28960  Filed  11-23-87;  8:45  amj 
aaxMO  cone  sria-oi-ii 


47CFRPart43 
[FCC  87-353] 

Common  Carrtor  ServtoM; 
Amortiiaflion  of  Depreciation  Reserve 
bnlMlances  of  Local  Exchange 
Carriers 

agency:  Federal  Communications 

Commission. 

action:  Notice  of  proposed  amortization 

action. 


:  The  Commission  invites 
comments  on  what  action  it  should  take 
with  respect  to  requests  filed  by  carriers 
in  1986  for  amortization  of  their  reserve 
deHciencies.  In  two  orders  released  in 
early  1987.  the  Commission  granted 
some  of  the  requests  and  denied  others, 
depending  on  whether  the  carrier  had 
the  concurrence  of  its  state  regulatory 
commission.  At  the  Commission's 
request  the  Court  of  Appeals  remanded 
the  cases  to  allow  the  Commission  to 
more  fully  consider  objections  to  the 
manner  in  which  the  requests  were 
resolved.  The  Commission  invites 
comment  on  whether  the  actions  should 
be  reversed,  and,  if  so,  what  steps 
should  be  taken  to  implement  such 
reversals. 

DATES:  Comments  are  due  by  November 
25, 1987,  and  reply  comments  by 
December  9, 1967. 
ADOWCSl:  Federal  Communications 
Commission,  Washington.  DC  20554. 

FOR  FUfrrHER  INFOmiATION  CONTACT 

Robert  W.  Spangler.  Common  Carrier 
Bureau.  (202)  634-1861. 
SUPWJCMWTAItY  mformation:  This  is  a 
summary  of  the  FCC's  Order  Inviting 
Conunents.  FCC  87-353  (adopted 
November  4. 1987  and  released 
November  6, 1967).  The  full  text  of  the 
FCC's  decision  is  available  for 


I'Ai' 


inspection  and  copying  during  normal 
business  hoars  in  the  Accounting  and 
Audits  Division  Reference  Room.  Room 
812.  2000  L  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  document 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037. 

Summary  of  Order  Inviting  Comments 

The  Commission  invites  comments  on 
what  action  should  be  taken  with 
respect  to  requests  for  amortization 
addressed  in  two  Orders  adopted  in 
1986.  In  the  1986  Depreciation  Rates 
Order,  2  FCC  Red  610,  the  Commission 
prescribed  revised  depreciation  rates  for 
12  carriers  pursuant  to  the  regular  three- 
year  review  of  the  rates  of  larger 
carriers.  In  the  1986  Annual  Updates 
Order,  2  FCC  Red  842.  the  Commission 
prescribed  depreciation  rates  for 
carriers  which  requested  an  update  of 
earlier  prescriptions.  In  both  orders,  the 
Commission  granted  the  requests  of 
some  carriers  for  amortization  of  their 
reserve  deficiencies,  but  denied  requests 
of  other  carriers.  The  request  was 
denied  if  the  carrier's  state  regulatory 
commission  did  not  concur  in  the 
amortization.  In  the  1986  Annual 
Updates  Order,  the  Commission  also 
denied  Pacific  Bell's  petition  for 
reconsideration  of  an  eariier  order 
which  denied  its  amortization  request 
because  of  its  failure  to  obtain  state 
regulatory  concurrence.  Both  orders 
were  appealed  to  the  United  States 
Court  of  Appeals.  At  the  Commission's 
request,  the  Court  remanded  the  cases 
so  that  further  comments  could  be 
considered. 

The  Commission  invites  comments  on 
whether  it  should  reverse  any  of  the 
actions  taken  in  die  1986  orders,  and, 
should  it  do  so,  the  steps  which  should 
be  taken  to  implement  such  reversals. 
Commenters  should  also  identify  and 
discuss  any  difficulties  that  could  arise 
from  such  implementation.  For  example, 
the  affected  carriers  may  have  already 
closed  their  books  for  some  of  the 
periods  affected  by  the  1986  orders,  and 
rates  that  have  been  in  effect  may 
reflect  the  approved  amortizations.  The 
Commission  also  invites  comments  on 
Western  Union's  1986  comments,  in 
which  it  asserted  that  reliance  on  state 
concurrence  was  an  improper  delegation 
of  the  Commission's  responsibilities  to 
the  states. 

The  Commission  also  invites 
comments  on  how  adoption  of  the 
Commission's  Amortization  NPRM,  FCC 
87-313  (released  October  5, 1987)  could 
affect  possible  outcomes  of  this 


proceeding.  That  proceeding  rates 
several  timing  issnes  in  diis  proceeding, 
because  the  Commission  has  proposed  a 
uniform  five-year  amortization  of  the 
depreciation  reserve  deficiency  of  a 
carriers  for  which  amortization  has  not 
been  approved.  Comments  are  invited 
on  whether,  if  we  dedde  to  prescribe 
amortizations  herein,  we  should  use  the 
same  five-year  period,  or  represcribe  the 
shorter  amortizations  earlier  approved. 
Comments  are  also  invited  on  the  date 
when  ■  new  amortization  should  begin, 
what  action  to  take  if  a  new 
amortization  is  a{^roved  after  a  carrier 
has  closed  its  books  for  an  affected 
period,  and  whether  there  are  any 
factors  which  would  warrant  disparate 
treatment  of  die  1986  carriers  compared 
with  those  which  could  be  affected  by 
the  Amortization  NPRM.  Finally, 
comment  is  invited  on  what  actions  the 
Commission  should  take  with  respect  to 
the  carriers  denied  amortization 
authority  in  the  1986  orders  if  the 
Commission  does  not  adopt  the  proposal 
in  the  Amortization  NPRM. 

For  purposes  of  this  non-restricted 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  presentations  are 
permitted  except  during  the  Sunshine 
Agenda  period.  See  §  1.1200  et  seq.  of 
the  Commission's  rules.  47  CFR  1.1200  et 
seq.,  for  rules  governing  permissible  ex 
parte  contacts. 

In  readiing  its  decision,  the 
Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  providing  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the 
Memorandum  Opinion  and  Order. 

Interested  parties  may  file  comments 
on  the  specific  proposals  discussed 
herein  by  the  dates  specified  in  the 
Preamble.  In  accordance  with  the 
provisions  of  (  1.419  of  the 
Commission's  rules.  47  CFR  1.419.  an 
original  and  five  (5)  copies  of  all 
comments  shall  be  furnished  to  the 
Commission.  Copies  of  the  comments 
will  be  available  for  public  inspection  in 
the  Reference  Room  of  the  Accounting 
and  Audits  Division,  2000  L  Street,  NW, 
Room  812,  Washington,  DC 
Federal  Communications  Commission 
WilUam  |.  Tricarico. 
Secretary. 
(FR  Doc.  87-28S62  Filed  11-23-87;  8:45  am) 

BILUNO  COOE  SriZ-OI-M 


47  CFR  Part  73 

(MM  Docket  No.  87-506,  RM-5850] 

Radio  Broadcasting  Services;  Apache 
Junction,  AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  by  Beta 
Communications.  Inc.,  proposing  the 
substitution  of  FM  Channel  296C2  for 
Channel  296A  at  Apache  Junction. 
Arizona,  and  modification  of  the  license 
of  Station  KSTM(FM)  accordingly,  to 
provide  that  community  with  its  first 
wide  coverage  area  FM  service. 
DATES:  Comments  must  be  filed  on  or 
before  January  7, 1988,  and  reply 
comments  on  or  before  January  22, 1988. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel  as  follows:  Stanley 
B.  Cohen  and  J.  Brian  De  Boice.  Esqs.. 
Cohn  and  Marks.  Suite  600, 1333  New 
Hampshire  Ave..  NW..  Wash..  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-506  adopted  October  30, 1987,  and 
released  November  16, 1987.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  fiUng 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 


Federal  Communications  Commission. 
Marl(  N.  Upp, 

C/iief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  87-26970  Filed  11-23-67;  8:45  amJ 
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47  CFR  Part  73 

[MM  Docket  No.  87-507,  RM-5997] 

Radio  Broadcasting  Service^ 
Mountain  Home,  ID 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Mountain  Valley  Broadcasting, 
licensee  of  Station  KJCY(FM),  Mountain 
Home,  Idaho,  proposing  to  substitute 
Class  C  Channel  256  for  Channel  257A 
at  Mountain  Home,  and  to  modify  its 
license  to  specify  the  new  channel. 
DATES:  Comments  must  be  filed  on  or 
before  January  7. 1988.  and  reply 
comments  on  or  before  January  22, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Mr.  Jack  Jensen,  General 
Manager,  Mountain  Valley 
Broadcasting,  P.O.  Box  704,  Mountain 
Home,  Idaho  83647-0704. 
FOR  FURTHER  INFORMATION  CONTACT 
Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-507,  adopted  October  30, 1987.  and 
released  November  16, 1987.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 


See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Marl(  N.  Lipp. 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  87-26973  Filed  11-23-87;  8:45  am| 
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47  CFR  Part  73 

[MM  Docket  No.  87-508.  RM-58561 

Radio  Broadcasting  Services;  Ida 
Grove,  lA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Buena  Vista 
College,  licensee  of  Station  KIDA(FM), 
Channel  224A,  Ida  Grove,  Iowa, 
proposing  to  allot  Channel  225C2  to  Ida 
Grove  and  modify  its  license  to  specify 
operation  on  Channel  225C2. 

DATES:  Comments  must  be  filed  on  or 
before  January  7, 1988,  and  reply 
comments  on  or  before  January  22. 1988. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Mr.  Randy  Flink, 
Buena  Vista  College,  KIDA-FM  93,  218 
Main  Street,  Ida  Grove,  Iowa  51445 
(Petitioner);  Susan  Wing,  Esq.,  Hogan  & 
Hartson,  615  Connecticut  Avenue,  NW., 
Washington,  DC  20006  (Counsel  to 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-508  adopted  October  30. 1987.  and 
released  November  16, 1987.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  NW.,  Suite  140. 
Washington,  DC  20037. 
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Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  aUotments. 
See  47  CFR  1.1231  for  rules  governing 
pennissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Maik  N.  Lipp, 

Chief,  Allocations  Branch.  Mass  Media 
Bureau. 

[FR  Doc.  87-26972  Filed  11-23-87;  8:45  am] 
■LUNG  cooc  ma-oi-u 


47  CFR  Pert  73 

(MM  Doctol  Na  S7-493.  RM-59121 

Radio  Broadcasting  Services; 
Cokjmbia  and  Fulton,  MO 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule  and  order. 


:  This  dociunent  requests  j 
comments  on  a  petition  by 
Contemporary  Broadcasting.  Inc.  to| 
substitute  FM  Channel  252C2  for  252A  at 
Columbia.  Missouri,  and  modify  the 
license  of  Station  KFMZ  (FM), 
Columbia,  to  specify  ojjeration  on  the 
proposed  higher  class  channel.  In 
addition,  we  propose  to  substitute  j 
Channel  263A  for  Channel  249A  at 
Fulton.  Missouri,  and  to  modify  the 
license  of  Station  KKCA  (FM),  Fulton,  to 
specify  operation  on  Channel  263A.  This 
document  further  orders  the  licensee  of 
Staticm  KKCA  to  show  cause  why  jts 
license  should  not  be  modified.      { 

DATE  Comments  must  be  filed  on  or 
before  January  4, 1988,  and  reply 
comments  on  or  before  January  19, 1988. 


Washington,  DC  20036  (counsel  for 

petitioner). 

FOR  FUKTHER  INFORMATtON  CONTACT: 

Joel  Rosenberg.  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Order  to 
Show  Cause,  MM  Docket  No.  87-493, 
adopted  October  14, 1987.  and  released 
November  19, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140,  Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  lime  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjecta  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Bradley  P.  Hokne*, 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 
[FR  Doc.  87-27027  Filed  11-23-87;  8:45  amj 
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47  CFR  Part  73 

[MM  Docket  No.  87-509,  RM-6056] 

Radio  Broadcasting  Services;  Lisbon, 
NH 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule.  


UMI 


;  Federal  Communications 
Commission,  Washington.  DC  20534.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Howard  J.  Braun,  Esquire, 
Fly.  Shebruk,  Gaguine.  Boros  and  Braua 
1211  Connecticut  Avenue.  NW., 


summary:  This  document  requests 
comments  on  a  petition  by  Montpelier 
Broadcasting,  Inc.  proposing  the 
allocation  of  Channel  244A  to  Lisbon, 
New  Hampshire,  as  the  community's  • 
first  local  FM  service.  Channel  244A  can 
be  allocated  to  Lisbon  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 


without  the  imposition  of  a  site 
restriction.  Canadian  concurrence  is 
required  since  Lisbon  is  located  within 
320  kilometers  of  the  U.S.-Canadian 
border. 

DATES:  Comments  must  be  filed  on  or 
before  January  7, 1988.  and  reply 
comments  on  or  before  January  22. 1988. 
addresses:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Barry  A.  Friedman.  Esq.. 
Michael  Drayer.  Esq.,  Wilner  & 
Scheiner.  1200  New  Hampshire  Ave., 
NW..  Suite  300.  Washington.  DC  20036 
(Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  MFORMATMN:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-509,  adopted  October  30, 1987,  and 
released  November  16, 1987.  The  frill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  of  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 
'     List  of  Subjects  fai  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communication*  Commission. 
Mari(  N.  Lipp, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  87-26969  Filed  11-23-87;  8:45  am] 
BiLUNG  cooc  •/la-ove 


47  CFR  Part  73 

[MM  Dockst  No.  tr-SIO,  RM-6057] 

Radio  Broadcasting  Services;  Canton, 
NY 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Craig  L.  Fox 
proposing  the  allocation  of  Channel 
268A  to  Canton,  New  York,  as  the 
community's  second  local  FM  service. 
Channel  266A  can  be  allocated  to 
Canton  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  7.3  kilometers  (4.5  miles) 
southeast  Canadian  concurrence  in  the 
allocation  is  required. 
DATES:  Comments  must  be  filed  on  or 
before  January  7, 1988,  and  reply  to 
comments  on  or  before  January  22, 1988. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Craig  L.  Fox.  1213  Madison 
Street.  Syracuse,  New  York  13210-2027 
(Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-510,  adopted  October  30, 1987,  and 
released  November  16, 1987.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  of  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Lipp. 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  87-28974  Filed  11-23-87;  8:45  amJ 
BILLING  CODE  6712-01-«a 

47  CFR  Part  73 

[MM  Docket  Na  t7-512.  RM-60381 

Radio  Broadcasting  Services;  Beaver, 
UT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  McAlester 
Broadcasting  Systems  of  Utah,  Ltd.. 
proposing  the  allotment  of  Channel 
284C2  to  Beaver,  Utah,  as  that 
community's  first  FM  service. 
DATES:  Comments  must  be  filed  on  or 
before  January  8, 1988,  and  reply 
comments  on  or  before  January  25, 1988. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Richard  J.  Hayes, 
Jr.,  Esquire,  1359  Black  Meadow  Road, 
Greenwood  Plantation,  Spotsylvania, 
Virginia  22553  (Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-512,  adopted  November  2, 1987.  and 
released  November  18, 1987.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 


See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief,  Allocations  Branch,  Mass  Media 

Bureau. 

[FR  Doa  87-26964  Filed  11-23-87;  8:45  am] 

BILLING  COOE  S713-OMI 

47  CFR  Part  73 

[MM  Docket  No.  87-126;  RM-5570] 

Radio  Broadcasting  Services; 
Bradford,  VT 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  dismissal  of 
proposal. 

SUMMARY:  This  document  dismisses  a 
petition  filed  by  David  N.  Tucker, 
proposing  the  allotment  of  Channel  249A 
to  Bradford,  Vermont,  as  that 
community's  first  FM  service,  due  to 
lack  of  an  expression  of  interest.  With 
this  action,  this  proceeding  is 
terminated. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-126, 
adopted  November  2, 1987  and  released 
November  19, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Mari(  N.  Lipp, 

Chief  Allocations  Branch.  Mass  Media 

Bureau. 

|FR  Doc.  87-27028  Filed  11-23-87;  8:45  am) 
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47  CFR  Part  73 

(MM  Docket  No.  87-130;  RM-5669] 

Radio  Broadcasting  Services;  Well 
River,  VT 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of 

proposal. 

summary:  This  document  dismisses  a 
petition  filed  by  Puffer  Broadcasting, 
Inc.,  licensee  of  AM  Station  WYKR, 
Wells  River,  Vermont,  proposing  the 
allotment  of  Channel  229A  to  Wells 


River,  as  a  Hrst  FM  service.  This  action 
is  taken  at  the  request  of  the  petitioner. 
With  this  action,  this  proceeding  is 
terminated. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT. 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-130, 
adopted  November  2, 1987  and  released 
November  19, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service  (202) 
857-3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Mark  N.  Lipp, 

Chief,  Allocations  Branch,  Mass  Media 
Bureau. 

[FR  Doc.  87-27029  Filed  11-23-87;  8:45  am) 
BILUNO  CODE  671^41-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  aings.  delegations  of 
authority,  filing  of  petitions  and 
appllcatiofts  and  agertcy  statements  of 
organization  and  furKtions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  No.  33-«7] 

Foreign-Trade  Zone  17,  Kansas  City, 
KS;  Application  for  Ex|Mnsion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Kansas  City 
Foreign-Trade  Zone.  Inc.,  grantee  of 
Foreign-Trade  Zone  17,  requesting 
authority  to  expand  the  zone  to  include 
2  sites  in  Kansas  City,  Kansas,  within 
the  Kansas  City  Customs  port  of  entry. 
The  application  was  submitted  pursuant 
to  the  provisions  of  die  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  November  10, 1987. 

The  expansion  would  involve  two 
privately-owned  sites  with  a  total  of 
some  300,000  sq.  ft.  of  warehouse  space. 
One  site  would  involve  220,000  sq.  ft.  of 
a  382,000  sq.  ft.  warehouse  located  5203 
Speaker  Rd.,  Kansas  City,  which  is 
operated  by  Customized  Transportation, 
Inc.  The  second  requested  site  contains 
75,000  sq.  ft.  of  warehouse  space  on  a 
six-acre  site  at  30  Fimston  Rd.  It  will  be 
operated  by  International  Transit  and 
Storage  Corporation.  No  approvals  for 
manufacturing  are  being  sought  at  this 
time. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Joseph  Lowry 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  Theodore 
Galantowicz,  District  Director,  U.S. 
Customs  Service,  Nordi  Central  Region, 
7911  Forsyth  Blvd..  Suite  625.  Clayton, 
MO  63105;  and  Colonel  John  Atkinson, 
District  Engineer,  U.S.  Army  Engineer 
District  Kansas  City.  700  Federal  Bldg., 


601 E.  12th  St.  Kansas  City,  MO  64106- 
2896. 

Comments  concerning  the  proposed 
expansion  are  Invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  4, 1988. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office,  601  East  12di  St.,  Room  635, 

Kansas  City,  MO  64106 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  14th  & 

Pennsylvania  Ave.,  NW,  Room 

1529, Washington.  DC  20230. 

Dated:  November  18, 1987. 
John  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  87-27t)22  Filed  11-23-87;  8:45  am] 
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[Docket  No.  3«-«7] 

Foreign-Trade  Zone  29,  Louisviile,  KY; 
Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Louisville  and  Jefferson 
County  Riverport  Authority  (Riverport 
Authority),  grantee  of  Foreign-Trade 
Zone  29,  requesting  authority  to  expand 
the  zone  in  Jefferson  County,  adjacent  to 
the  Louisville  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  November  16, 1987. 

The  existing  zone,  approved  in  May 
1977,  covers  a  12-acre  site  within  the 
1,700-acre  Riverport  Industrial  Complex. 
The  expansion  would  embrace  1,307 
additional  acres  within  the  industrial 
complex,  and  add  a  675-acre  site 
located  at  the  junction  of  the  Gene 
Snyder  Freeway  and  LaGrange  Road  in 
eastern  Jefferson  County.  The  latter  site 
is  owned  by  the  Jefferson  County 
Economic  Redevelopment  Corporation. 
No  approvals  for  manufacturing  have 
been  requested. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 


committee  consists  of:  Joseph  Lowry 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  John  Nelson, 
District  Director,  U.S.  Customs  Service, 
North  Central  Region,  6th  Hoor,  Plaza 
Nine  Bldg.,  55  Erieview  Plaza. 
Cleveland,  OH  44114;  and  Colonel 
Robert  L.  Oliver,  District  Engineer,  U.S. 
Army  Engineer  District  Louisville,  P.O. 
Box  59,  Louisville.  Kentucky  40201-0069. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  7, 1988. 
A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations; 
U.S.  Department  of  Commerce  District 
OfHce,  Gene  Snyder  Courthouse  and 
Customhouse  Bldg..  Room  636  B.  601 
West  Broadway,  Louisville,  KY  40202 
Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce,  14th  & 
Pennsylvania  Avenue  NW..  Room 
1529,  Washington.  DC  2023a 

Dated:  November  19, 1967. 
Jolm  ).  Da  Poata,  Jr., 

Executive  Secretary. 

[FR  Doc.  87-27023  Filed  11-23-87;  8:45  am] 
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International  Trade  Administration 

[A-5e8-703] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value;  Certain  Internal 
Combustion,  Industrial  ForkHft  Trucks 
From  Japan 

AGENCY:  Import  Administration, 

International  Trade  Administration. 

Commerce. 

action:  Notice. 

summary:  We  preliminarily  determine 
that  certain  internal-combustion, 
industrial  forklift  trucks  (forklifts)  from 
Japan  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
value.  We  also  preliminarily  determine 
that  critical  circumstances  exist  vtrith 
respect  to  certain  imports  of  forklifts 
from  Japan.  We  have  notified  the  US. 
International  Trade  Commission  (ITC) 
of  our  determinations  and  have  directed 
the  U.S.  Customs  Service  to  suspend 
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liquidation  of  all  entries  of  forklifts  from 
)apan  as  described  in  the  "Suspension 
of  Liquidation"  section  of  this  notice.  If 
this  investigation  proceeds  normally,  we 
will  make  a  final  detennination  bf 
February  1, 1988. 

EFFECTIVE  DATE:  November  24. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rick  Herring  or  Gary  Taverman,  Office 
of  Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-0187  or  377-0161. 
SUPPLEMENTARY  INFORMATION:       i 

Preliminary  Determination  ' 

We  preliminarily  determine  that 
forklifts  from  Japan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  I673b)  (the  Act).  The 
estimated  weighted-average  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  We 
also  preliminarily  determine  that  critical 
circumstances  exist  with  respect  to 
certain  imports  of  forklifts  from  Japan. 

Case  History 

Since  our  notice  of  initiation  (52  PR 
18588.  May  18. 1987).  the  following 
events  have  occurred.  On  June  19. 1987, 
Ihe  rrC  determined  that  there  is  a 
reasonable  indication  that  a  U.S. 
industry  is  materially  injured  by  reason 
of  imports  of  forklifts  from  Japan  (52  FR 
23725.  June  24, 1987). 

On  June  12. 1987.  we  received  a  letter 
from  Clark  Equipment  Company  (Clark), 
a  party  to  the  proceeding,  requesting 
that  the  Department  expand  the  scope  of 
this  investigation  to  include  electric 
forkhft  trucks.  We  have  determined  that 
electric  forklift  trucks  are  a  different 
class  or  kind  of  merchandise  than  the 
internal-combustion  forklift  trucks  under 
investigation.  On  July  24, 1987,  we  sent  a 
letter  to  Clark  informing  them  of  our 
decision  and  denying  their  request. 

On  June  17, 1987,  we  presented 
antidumping  duty  questionnaires  to 
Toyota  Motor  Corp.  (Toyota).  Nissan 
Motor  Co..  Ltd.  (Nissan),  Komatsu 
Forklift  Co..  Ltd.  (Komatsu).  and  , 
Sumitomo-Yale  (Sumitomo),  which 
account  for  a  substantial  portion  of 
exports  of  forklifts  from  Japan  to  the 
United  States  during  the  period  of 
investigation.  On  July  1. 1987.  we 
presented  a  questionnaire  to  Toy<> 
Umpanki  Co..  Ltd.  (TCM). 

Petitioners  requested  that  we 
specifically  look  at  certain  sales  by 
Japanese  resellers  or  trading  companies 
of  new  forklifts  that  may  have  been 


operated  for  only  a  few  hours  and  then 
sold  as  used  at  a  discount  to  customers 
in  the  United  States.  Thus,  on  August  15. 
1987,  we  presented  a  questionnaire  to 
Sanki  Industrial  Co.,  Ltd.  (Sanki),  and  on 
August  27, 1987,  we  presented  a 
questionnaire  to  Kasagi  Forklift,  Inc. 
(Kasagi),  two  resellers  of  Japanese 
forklifts  in  the  United  States. 

We  received  responses  to  these 
questionnaires  from  all  companies 
except  Kasagi.  After  reviewing  the 
responses,  we  sent  out  deficiency 
questionnaires  and  received 
supplemental  responses  from  Toyota. 
Nissan.  Komatsu.  Sumitomo,  TCM,  and 
Sanki.  Additional  deficiency  letters  : 
were  sent  to  respondents  during  August. 
September.  October,  and  November. 
Responses  to  many,  but  not  all, 
deficiency  letters  were  received  by  the 
Department  prior  to  this  determination. 

On  August  21, 1987.  petitioners 
requested  a  postponement  of  the 
preliminary  determination.  On 
September  8, 1987,  in  accordance  with 
section  733(c)(1)(A)  of  the  Act,  we 
postponed  the  preliminary 
determination  until  October  29, 1987  (52 
FR  34399,  September  11, 1987).  On 
October  2, 1987,  petitioners  requested  an 
additional  postponement  of  the 
preliminary  determination,  and  on 
October  7, 1987,  we  further  postponed 
the  preliminary  determination  until 
November  18. 1987  (52  FR  38113, 
October  14, 1987). 

Between  November  5  and  17. 1987. 
petitioners  alleged  that  Komatsu's, 
TCM's.  Sumitomo's.  Nissan's  and 
Toyota's  home  market  sales  of  forklifts 
were  being  made  at  prices  that  were 
below  their  costs  of  production.  Given 
the  timing  of  the  filing  of  these 
allegations,  we  were  unable  to  consider 
them  for  this  preliminary  determination. 
We  will  address  these  allegations  in  our 
final  determination. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classifications  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS)  by  January  1. 1988.  In  view 
of  this,  we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA.  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  of  the  products 
under  investigation  remains  dispositive. 


We  are  requesting  that  petitioners 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
numbers(s)  in  all  petitions  filed  with  the 
Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  certain  internal- 
combustion,  industrial  forklift  trucks, 
with  lifting  capacity  of  2,000  to  15,000 
lbs.,  currently  provided  for  under 
TSUSA  items  692.4025,  692.4030.  and 
692.4070.  and  currently  classifiable 
under  HS  item  numbers  8427.20.00-0. 
8427.90.00-0.  and  8431.20.00-0.  The 
products  covered  by  this  investigation 
are  further  described  as  follows: 
Assembled,  not  assembled,  and  less 
than  complete,  finished  and  not  finished, 
operator-riding  forklift  trucks  powered 
by  gasoline,  propane,  or  diesel  fuel 
internal-combustion  engines  of  off-the- 
highway  types  used  in  factories, 
warehouses,  or  transportation  terminals 
for  short-distance  transport,  towing,  or 
handling  of  articles.  Less  than  complete 
forklift  trucks  are  defined  as  imports 
which  include  a  frame  by  itself  or  a 
frame  assembled  with  one  or  more 
component  parts.  We  understand  that 
the  frame  by  itself  is  the  identifying 
feature  and  principal  component  part  of 
the  product,  and  is  solely  dedicated  for 
the  manufacture  of  a  complete  internal- 
combustion,  industrial  forklift  truck. 

Used  Forklift  Issue 

Petitioners  and  several  other 
interested  parties  have  stated  that 
genuinely  "used"  forklifts  should  not  be 
included  within  the  scope  of  this 
investigation  and  have  submitted 
suggestions  on  how  the  Department  can 
distinguish  new  and  used  forklifts.  For 
purposes  of  this  preliminary 
determination,  we  are  considering  any 
forklift  to  be  used  if,  at  the  time  of  entry 
into  the  United  States,  the  importer  can 
demonstrate  to  the  satisfaction  of  the 
U.S.  Customs  Service  that  the  forklift 
was  manufactured  at  least  three  years 
prior  to  the  date  of  entry.  If  the  U.S. 
Customs  Service  agrees  with  an 
importer's  contention  that  the  forklift  is 
used,  it  will  not  be  subject  to  the 
suspension  of  liquidation.  We  shall 
continue  to  consider  this  issue  for  our 
final  determination  and  invite  interested 
parties  to  submit  comments  on  how  we 


can  further  distinguish  new  and  used 
forklifts. 

Period  of  Investigation 

It  is  our  understanding  that  sales  of 
forklifts  may  often  involve  significant 
after-sale  price  adjustments.  In  order  to 
capture  all  after-sale  price  adjustments 
on  sales  of  forklifts  from  Japan  to  the 
United  States,  we  chose  as  the  period  of 
investigation  the  six  months  from 
August  1, 1986,  through  January  31. 1987. 
as  permitted  by  19  CFR  353.38(a). 

Such  or  Similar  Comparisons 

For  all  respondent  companies, 
pursuant  to  section  771(16)(C)  of  the  Act. 
we  established  four  categories  of  "such 
or  similar"  merchandise  on  the  basis  of 
load  (lifting)  capacity  of  the  forklift  [i.e., 
2.000-3.000  lbs.;  3,001-5,999  lbs.;  6,000- 
9,999  lbs.;  10,000-15,000  lbs.).  Within 
these  categories,  we  based  our  product 
comparisons  on  12  primary 
characteristics.  These  are  load  capacity, 
tire  type,  upright  style,  engine  type, 
transmission  type,  maximum  fork  height, 
engine  size,  carriage  type,  fork  arm  type, 
hose  reel,  hydraulic  control  valve,  and 
fork  arm  length.  Where  there  was  no 
identical  product  in  the  home  market 
with  which  to  compare  a  product 
imported  into  the  United  States,  we 
selected  the  most  similar  product  on  the 
basis  of  the  12  characteristics  listed 
above. 

In  order  to  determine  whether  there 
were  sufficient  sales  of  forklifts  in  the 
home  market  to  serve  as  the  basis  for 
calculating  foreign  market  value,  we 
compared  the  volume  of  home  market 
sales  within  each  such  or  similar 
category  to  the  volume  of  third  country 
sales  within  each  respective  such  or 
similar  category,  in  accordance  with 
section  773(a)(1)  of  the  Act.  We 
preliminarily  determine  that  for  each 
respondent  there  were  sufficient  home 
market  sales  to  unrelated  customers  or 
arm's-length  sales  to  related  customers 
for  each  such  or  similar  category  to  form 
an  adequate  basis  for  comparison  to  the 
forklifts  imported  into  the  United  States. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
forklifts  from  Japan  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value  as  specified  below. 
Where  a  company  has  failed  to  respond 
to  our  questionnaire,  in  accordance  with 
section  776(b)  of  the  Act,  we  have 
determined  that  it  is  appropriate  for  this 
preliminary  determination  to  assign  that 
company  the  higher  of  either  (1)  the  rate 
calculated  from  information  supplied  in 
the  petition,  or  (2)  the  rate  for  the 
respondent  with  the  highest  margin  of 


all  respondents  that  supplied  adequate 
responses.  Using  this  methodology  for 
Kasagi,  which  failed  to  answer  our 
questionnaire,  we  applied,  as  best 
information  available,  the  highest  rate 
alleged  in  the  petition. 

United  States  Price 

For  those  sales  made  directly  to 
unrelated  parties  prior  to  importation 
into  the  United  States,  we  based  the 
United  States  price  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act. 

For  sales  made  through  a  related  sales 
agent  in  the  United  States  to  an 
unrelated  purchaser  prior  to  the  date  of 
importation,  we  also  used  purchase 
price  as  the  basis  for  determining  United 
States  price.  For  these  sales,  the 
Department  determined  that  purchase 
price  was  the  most  appropriate  indicator 
of  United  States  price  based  on  the 
following  elements: 

1.  The  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  buyer,  without  being 
introduced  into  the  inventory  of  the 
related  selling  agent; 

2.  This  was  a  customary  commercial 
chaimel  for  sales  of  this  merchandise 
between  the  parties  involved;  and 

3.  The  related  selling  agent  located  in 
the  United  States  acted  only  as  a 
processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyer. 
Where  all  of  the  above  elements  are 
met,  we  regard  the  routine  selling 
functions  of  the  exporter  as  merely 
having  been  relocated  geographically 
from  the  country  of  exportation  to  the 
United  States,  where  the  sales  agent 
performs  them.  Whether  these  functions 
are  done  in  the  United  States  or  abroad 
does  not  change  the  substance  of  the 
transactions  or  the  functions 
themselves. 

Where  the  sale  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  we  based  United 
States  price  on  exporter's  sales  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act. 

The  calculation  of  United  States  price 
for  each  respondent  is  detailed  below. 

A.  Toyota:  We  calculated  purchase 
price  and  ESP  based  on  the  packed,  c  & 
f,  c.i.f.,  and  delivered  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  from  purchase  price 
and  ESP,  where  appropriate,  for  foreign 
inland  freight,  foreign  inland  insurance, 
export  brokerage,  ocean  freight,  marine 
insurance,  import  brokerage,  U.S.  duty, 
U.S.  inland  freight,  and  U.S.  inland 
insurance,  in  accordance  with  section 
772(d)(2)  of  the  Act.  We  also  made 
deductions,  where  appropriate,  for 


discounts  and  rebates.  We  made  further 
deductions  from  ESP,  where 
appropriate,  for  credit  expenses, 
warranties,  advertising,  service 
payments  to  dealers,  and  indirect  selling 
expenses,  pursuant  to  sections  772(e)  (1) 
and  (2)  of  the  Act.  For  ESP  transactions 
involving  further  manufacture  prior  to 
sale  in  the  United  States,  we  deducted 
all  value  added  in  the  United  States, 
pursuant  to  section  772(e)(3)  of  the  Act. 

Toyota  calculated  the  credit  expense 
on  ESP  transactions  based  on  the  actual 
number  of  days  from  invoice  date  to 
payment  date  and  the  gross  unit  price  of 
the  forklift.  We  recalculated  Toyota's 
credit  expense  based  on  the  actual 
number  of  days  from  shipment  date  to 
payment  date  and  the  unit  price  net 
discounts. 

Toyota  neglected  to  include  in  its 
calculation  of  inventory  carrying  costs 
on  ESP  transactions  the  average  time 
period  from  the  date  the  forklift  leaves 
the  manufacturer's  production  lines  to 
the  date  of  importation  into  the  United 
States.  We  recalculated  inventory 
carrying  costs  to  include  an  additional 
45  days,  based  on  information  submitted 
by  petitioners. 

Toyota  claimed  a  deduction  from  ESP 
for  commissions  paid  to  dealers  for  the 
sale  of  forklifts  to  end-users.  Since  these 
commissions  are  tantamount  to  post- 
sale  rebates,  we  treated  them  as  such. 

B.  Nissan:  We  calculated  ESP  based 
on  the  packed,  c.i.f.  and  delivered  prices 
to  unrelated  customers  in  the  United 
States.  We  made  deductions  from  ESP, 
where  appropriate,  for  foreign  inland 
freight,  foreign  inland  insurance, 
shipping  charges,  invoice  preparation 
fees,  ocean  freight,  marine  insurance, 
U.S.  duty,  import  brokerage,  and  U.S. 
inland  freight,  in  accordance  with 
section  772(d)(2)  of  the  Act.  We  also 
made  deductions,  where  appropriate,  for 
discounts  and  rebates.  We  made  further 
deductions  from  ESP.  where 
appropriate,  for  credit  expenses, 
technical  services,  warranties, 
advertising,  service  payments  to  dealers, 
and  indirect  selling  expenses,  pursuant 
to  sections  772(e)  (1)  and  (2)  of  the  Act. 

We  requested  that  Nissan  submit 
revised  data  on  its  value-added 
operations  in  the  United  States  so  that 
we  can  adjust  ESP  for  the  increase  in 
value  resulting  from  any  further 
manufacture  or  assembly,  pursuant  to 
section  772(e)(3)  of  the  Act.  We  did  not 
receive  this  data  in  time  for  use  in  this 
preliminary  determination.  Therefore,  in 
order  to  perform  this  adjustment,  we 
used,  as  best  information  available,  the 
data  contained  in  an  earlier  Nissan 
submission.  If  we  are  unable  to  verify 
the  revised  data,  we  will  continue  to  use 
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best  information  available  to  calculate 
the  United  States  price  in  our  final 
determination.  However,  best 
information  available  for  purposes  of 
the  final  determination  may  be  different 
from  the  information  used  for  this 
preliminary  determination.  I 

Nissan  calculated  the  U.S.  credit  I 
expense  based  on  the  gross  unit  price  of 
the  forklift.  Nissan  reported  the  total 
credit  expense  from  the  date  of 
shipment  to  the  date  of  payment,  net  the 
amount  of  interest  which  Nissan 
charged  its  customers  for  late  payment. 
We  recalculated  the  U.S.  credit  expense 
based  on  the  unit  price  net  discounts, 
and  only  up  to  the  date  on  which  Nissan 
began  to  charge  its  customers  interest. 

C.  Komatsu:  We  calculated  purchase 
price  and  ESP  based  on  the  packed, 
f.o.b.,  ci.f.,  and  delivered  prices  to 
unrelated  customers  in  the  United  1 
States.  We  made  deductions  from  | 
purchase  price  and  ESP,  where 
appropriate,  for  foreign  inland  frei^t, 
foreign  inland  insurance,  export 
brokerage,  ocean  freight,  marine 
insurance,  import  brokerage,  U.S.  duty, 
and  U.S.  inland  freight,  in  accordance 
with  section  772(d)(2)  of  the  Act. 
also  made  deductions,  where 
appropriate,  for  discounts  and  reba 
We  made  further  deductions  from  ESP, 
where  appropriate,  for  credit  expenses, 
warranties,  advertising,  service 
payments  to  dealers,  and  indirect  selling 
expenses,  pursuant  to  sections  772(e)  (1) 
and  (2)  of  the  Act.  For  ESP  transactions 
involving  further  manufacture  prior  to 
sale  in  the  United  States,  we  deducted 
all  value  added  in  the  United  States, 
pursuant  to  section  772(e)(3)  of  the  Act. 

Komatsu  calculated  the  U.S.  credit 
expense  based  on  the  gross  unit  price  of 
the  forklift.  Komatsu  reported  the  total 
credit  expense  from  the  date  of 
shipment  to  the  date  of  payment,  net  the 
amount  of  interest  which  Komatsu 
charged  its  customers  for  late  payment. 
We  recalculated  the  U.S.  credit  expense 
based  on  the  unit  price  net  discounts, 
and  only  up  to  the  date  on  which 
Komatsu  began  to  charge  its  customers 
interest. 

D.  Sumitomo:  We  calculated  the 
packed  purchase  price,  and  ESP,  based 
on  ci.f.  and  deUvered  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  from 
purchase  price  and  ESP,  where 
appropriate,  for  brokerage  and  handling, 
foreign  inland  freight,  containerization, 
foreign  inland  insurance,  ocean  freight 
marine  insurance,  U.S.  duty,  and  draft 
guarantee  insurance,  in  accordance  with 
section  772(d)(2)  of  the  Act.  We  also 
made  deductions,  where  appropriate,  for 
discounts  and  rebates. 


We  made  further  deductions  from 
ESP,  where  appropriate,  for  credit 
expenses,  warranties,  advertising, 
commissions,  and  indirect  selling 
expenses,  pursuant  to  sections  772(e)  (1) 
and  (2)  of  the  Act.  For  ESP  transactions 
involving  further  manufacture  prior  to 
sale  in  the  United  States,  we  deducted 
all  value  added  in  the  United  States, 
pursuant  to  section  772(e)(3)  of  the  Act. 

Information  submitted  in  a 
supplemental  response  on  November  3, 
1987,  indicates  that  Sumitomo  paid  a  fee 
to  an  export  trading  company  for  the 
preparation  of  export  documents  and 
the  scheduling  of  shipments.  Because 
this  is  a  charge  incurred  on  shipments  to 
the  United  States,  we  deducted  thi^ 
charge  from  purchase  price  and  ESP. 

Information  submitted  in  a 
supplemental  response  on  November  6. 
1987.  indicates  that  Sumitomo  incurred  a 
charge  for  foreign  inland  insurance  on 
ESP  transactions.  Because  this  charge 
was  not  reported  in  the  computer  data 
base,  we  deducted  the  highest  amount 
reported  for  foreign  inland  insurance 
incurred  by  Sumitomo  on  purchase  price 
sales,  as  best  information  available. 

Sumitomo  calculated  credit  expenses 
on  purchase  price  sales  based  on  an 
inappropriate  interest  rate.  We 
recalculated  credit  expenses  on 
purchase  price  sales  using  Sumitomo's 
short-term  weighted-average  actual 
borrowing  rate  for  the  review  period. 
Sumitomo  calculated  credit  expenses  on 
ESP  sales  based  on  the  list  price.  We 
recalculated  credit  expenses  on  ESP 
sales  based  on  the  list  price  net 
discounts. 

E.  TCM:  We  calculated  purchase  price 
and  ESP  based  on  the  packed,  ci.f.  and 
delivered  prices  to  unrelated  customers 
in  the  United  States.  On  October  27, 
1987,  TCM  submitted  both  a  revised 
product  concordance  and  ESP  sales 
listing.  TCM  subsequently  submitted 
two  additional  revisions  to  its  ESP  sales 
listing  on  November  2  and  12, 1987.  The 
November  12  revision  was  not  received 
in  time  to  be  used  for  this  determination, 
and  neither  it  nor  the  November  2 
submission  were  accompanied  by 
revised  product  concordances. 
Therefore,  for  purposes  of  this 
determination,  as  best  information 
available,  we  used  TCM's  October  27 
product  concordance  and  its  November 
2  ESP  sales  listing. 

We  made  deductions  from  purchase 
price  and  ESP,  where  appropriate,  for 
foreign  inland  freight,  containerization, 
export  brokerage,  trading  company 
markup,  ocean  freight,  marine  insurance, 
import  brokerage.  U.S.  duty.  U.S.  inland 
freight,  and  U.S.  inland  insurance,  in 
accordance  with  section  772(d)(2)  of  the 


Act.  We  also  made  deductions,  where 
appropriate,  for  discounts  and  rebates. 
We  made  further  deductions  from  ESP, 
where  appropriate,  for  credit  expenses, 
warranties,  service  payments  to  dealers, 
and  indirect  selling  expenses,  pursuant 
to  sections  772(e)  (1)  and  (2)  of  the  Act. 
For  ESP  transactions  involving  further 
manufacture  prior  to  sale  in  the  United 
States,  we  deducted  all  value  added  in 
the  United  States,  pursuant  to  section 
772(e)(3)  of  the  Act. 

TCM  calculated  export  brokerage  and 
foreign  inland  freight  based  on  a 
standard  weight  for  each  model  We 
recalculated  these  charges  based  on  the 
actual  shipping  weight  of  each  unit. 

TCM  calculated  the  U.S.  credit 
expense  based  on  the  gross  unit  price  of 
the  forklift.  We  recalculated  the  credit 
expense  based  on  the  unit  price  net 
discounts.  In  addition,  for  sales  made  on 
an  installment  basis,  TCM  calculated 
the  U.S.  credit  expense  based  on  the 
future  value  of  the  forklift.  We 
recalculated  the  credit  expense  for  these 
sales  based  on  net  present  value. 

F.  Sanki:  We  calculated  purchase 
price  based  on  the  c.i.f.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  from 
purchase  price,  where  appropriate,  for 
foreign  inland  freight,  export  brokerage, 
ocean  freight,  and  marine  insurance,  in 
accordance  with  section  772(d)(2)  of  the 
Act. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  home  market  sales  and, 
where  appropriate,  constructed  values. 
The  calculation  of  foreign  market  value 
for  each  respondent  is  detailed  below. 

A.  Toyota:  We  calculated  foreign 
market  value  based  on  the  c  &  f  and 
f.o.b.  prices  to  unrelated  and  related 
customers  in  the  home  market.  We 
requested  that  Toyota  report  its  sales  to 
unrelated  dealers  and  sales  by  its 
related  dealers  to  their  unrelated 
customers.  Toyota  argued  that  the  prices 
charged  its  related  and  unrelated 
dealers  in  the  home  market  were 
comparable,  and  that  we  should  allow 
them  to  report  only  their  sales  to  related 
and  unrelated  dealers.  We  agreed  to 
allow  Toyota  to  report  only  its  sales  to 
related  and  unrelated  dealers.  In  a  letter 
to  them,  we  specified  that  if  we  did  not 
find  the  prices  to  the  related  and 
unrelated  dealers  to  be  comparable,  we 
might  have  to  use  best  information 
available  to  calculate  foreign  market 
value.  For  purposes  of  this  preliminary 
determination,  we  included  sales  to 
related  customers,  pursuant  to  19  CFR 
353.22(b),  since  we  preliminarily 


determine  that  the  prices  paid  by  those 
customers  were  comparable  to  the 
prices  paid  by  unrelated  customers  for 
such  or  similar  merchandise.  If  we  are 
unable  to  ascertain  at  verification  that 
Toyota's  prices  to  its  related  and 
unrelated  customers  in  the  home  market 
are  comparable,  we  will  use  best 
information  available  to  calculate 
foreign  market  value  in  our  final 
determination. 

We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
inland  freight  and  rebates.  Since  no 
packing  costs  were  claimed  on  home 
market  sales,  we  added  U.S.  packing  to 
the  home  market  price,  in  accordance 
with  section  773(a)(1)  of  the  Act, 

For  comparisons  involving  purchase 
price  sales,  we  made  adjustments  to  the 
home  market  price,  where  appropriate, 
for  differences  in  credit  expenses, 
warranties,  and  advertising,  pursuant  to 
19  CFR  353.15.  For  comparisons 
involving  ESP  transactions,  we  made 
further  deductions  from  the  home 
market  price,  where  appropriate,  for 
credit  expenses,  warranties,  and 
advertising,  and  we  made  an  adjustment 
to  the  home  market  price  for  indirect 
selling  expenses,  in  accordance  with  19 
CFR  353.15(c).  We  made  further 
adjustments  to  the  home  market  price  to 
account  for  differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  773(a)(4)(C)  of 
the  Act. 

Toyota  calculated  the  home  market 
credit  expense  based  on  the  actual 
number  of  days  from  invoice  date  to 
payment  date.  We  recalculated  Toyota's 
credit  expense  based  on  the  actual 
number  of  days  from  shipment  date  to 
payment  date. 

Toyota  claimed  an  adjustment  for 
temporary  exchange  rate  fluctuations. 
We  disallowed  this  adjustment  under  19 
CFR  353.56(b)  since  the  movement  in  the 
exchange  rate  is  part  of  a  sustained 
change  in  the  rate  and  not  a  temporary 
fluctuation. 

Toyota  claimed  a  deduction  from  the 
home  market  price  for  an  incentive  paid 
to  dealers  to  promote  sales  of  old  forklift 
models  to  make  way  for  the  newest 
models.  We  disallowed  this  deduction 
because  this  incentive  relates  to  sales 
that  fall  outside  the  period  of 
investigation. 

Toyota  claimed  home  market 
technical  service  expenses  as  a  direct 
selling  expense.  We  treated  these 
expenses  as  indirect  selling  expenses 
since  they  are  incurred  regardless  of 
whether  a  sale  is  made.  Toyota  also 
claimed,  as  a  direct  selling  expense,  an 
adjustment  to  the  home  market  price  for 
a  computerized  customer  management 
system.  We  disallowed  this  adjustment 


since  this  program  was  not  used  for  the 
promotion  of  sales  of  the  merchandise 
under  investigation. 

Toyota  claimed,  as  an  indirect  selling 
expense,  discounts  on  sales  of 
demonstration  vehicles.  We  disallowed 
this  expense  since  these  discounts  are 
directly  tied  to  the  sale  of  demonstration 
vehicles,  and  these  demonstration 
vehicles  were  determined  not  to  be 
similar  to  the  merchandise  under 
investigation,  Toyota  also  claimed,  as 
an  indirect  selling  expense,  certain 
advertising  costs  associated  with  a 
soccer  cup  competition  sponsored  by 
Toyota,  We  disallowed  this  adjustment 
since  these  expenses  were  incurred 
outside  the  period  of  investigation. 

B.  Nissan:  We  calculated  foreign 
market  value  based  on  delivered  prices 
to  unrelated  and  related  customers  in 
the  home  market.  We  requested  that 
Nissan  report  its  sales  to  unrelated 
dealers  and  sales  by  its  related  dealers 
to  their  unrelated  customers.  Nissan 
argued  that  the  prices  charged  its 
related  and  unrelated  dealers  in  the 
home  market  were  comparable,  and  that 
we  should  allow  them  to  report  only 
their  sales  to  related  and  unrelated 
dealers.  We  agreed  to  allow  Nissan  to 
report  only  its  sales  to  related  and 
unrelated  dealers.  In  a  letter  to  them,  we 
specified  that  if  we  did  not  find  the 
prices  to  the  related  and  unrelated 
dealers  to  be  comparable,  we  might 
have  to  use  best  information  available 
to  calculate  foreign  market  value.  For 
purposes  of  this  preliminary 
determination,  we  included  sales  to 
related  customers,  pursuant  to  19  CFR 
353.22(b),  since  we  preliminarily 
determine  that  the  prices  paid  by  those 
customers  were  comparable  to  the 
prices  paid  by  unrelated  customers  for 
such  or  similar  merchandise.  If  we  are 
unable  to  ascertain  at  verification  that 
Nissan's  prices  to  its  related  and 
unrelated  customers  in  the  home  market 
are  comparable,  we  will  use  best 
information  available  to  calculate 
foreign  market  value  in  our  final 
determination. 

Nissan  selected  its  such  or  similar 
comparisons  based  on  the 
characteristics  of  the  final  product  sold 
in  the  United  States  after  further 
manufacture  or  assembly,  rather  than  on 
the  product  as  imported  into  the  United 
States.  Nissan  submitted  a  revised 
concordance  based  on  the  products  as 
imported,  but  we  did  not  receive  it  in 
time  for  use  in  this  preliminary 
determination.  Therefore,  we  used  the 
best  information  available  to  calculate 
foreign  market  value.  Because  Nissan's 
reported  level  of  value-added  in  the 
United  States  is  relatively  low.  we  used 
Nissan's  original  concordance  as  best 


information  available  for  this 
determination.  If  we  are  unable  to  verify 
the  revised  data,  we  will  continue  to  use 
best  information  available  to  calculate 
foreign  market  value  in  our  final 
determination.  However,  best 
information  available  for  purposes  of 
the  final  determination  may  be  different 
from  the  information  used  for  this 
preliminary  determination. 

We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
inland  freight,  and  discounts  and 
rebates.  Since  no  packing  costs  were 
claimed  on  home  market  sales,  we 
added  U.S.  packing  to  the  home  market 
price,  in  accordance  with  section 
773(a)(1)  of  the  Act.  We  made  further 
deductions  from  the  home  market  price, 
where  appropriate,  for  credit  expenses, 
warranties,  advertising,  incidental 
warranty-type  expenses,  and  indirect 
selling  expenses,  in  accordance  with  19 
CFR  353.15(c),  We  made  adjustments  to 
the  home  market  price  to  account  for 
differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  773(a)(4)(C)  of 
the  Act. 

Nissan  calculated  the  home  market 
credit  expense  based  on  the  gross  unit 
price  of  the  forklift.  Nissan  reported  the 
total  credit  expense  from  the  date  of 
shipment  to  the  date  of  payment,  net  the 
amount  of  interest  which  Nissan  charges 
its  customers  for  late  payment.  We 
recalculated  the  home  market  credit 
expense  based  on  the  unit  price  net 
discounts,  and  only  up  to  the  date  on 
which  Nissan  began  to  charge  its 
customers  interest. 

Nissan  claimed  a  deduction  from  the 
home  market  price  for  expenses 
incurred  with  respect  to  the  remodeling 
of  forklifts  in  inventory  to  match  dealer 
specifications.  We  disallowed  this 
deduction  because  we  consider  such 
expenses  to  be  fabrication  costs.  Nissan 
also  claimed  a  deduction  from  the  home 
market  price  for  certain  payments  made 
to  dealers  with  respect  to  service  vans, 
demonstration  vehicles,  facility 
improvements,  and  profit/loss  ratios. 
We  disallowed  this  deduction  because 
we  do  not  consider  such  payments  to  be 
selling  expenses.  In  addition,  Nissan 
claimed  home  market  technical  service 
expenses  as  a  direct  selling  expense. 
Since  the  amount  reported  includes 
certain  indirect  selling  expenses  which 
could  not  be  broken  out,  we  treated  the 
total  amount  reported  as  an  indirect 
selling  expense. 

C.  Komatsu:  We  calculated  foreign 
market  value  based  on  delivered  prices 
to  unrelated  customers  in  the  home 
market.  We  found  certain  discrepancies 
between  the  product  comparisons 
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selected  by  Komatsu  and  those  we 
selected.  Komatsu  submitted  a  revised 
concordance  based  on  the  product 
comparisons  we  selected,  but  we  did  not 
receive  it  in  time  for  use  in  this 
preliminary  determination.  Therefore, 
we  used  the  best  information  available 
to  calculate  foreign  market  value.  Due  to 
the  limited  size  of  the  discrepancies 
between  the  two  concordances,  we  used 
Komatsu's  original  concordance  as  best 
information  available  for  this 
determination.  If  we  are  unable  to  verify 
the  revised  data,  we  will  continue  to  use 
best  information  available  to  calculate 
foreign  market  value  in  our  Hnal 
determination.  However,  best 
information  available  for  purposes  of 
the  fmal  determination  may  be  different 
from  the  information  used  for  this 
preliminary  determination. 

We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
inland  freight  and  insurance.  Since  no 
packing  costs  were  claimed  on  home 
market  sales,  we  added  U.S.  packing  to 
the  home  market  price,  in  accordance 
with  section  773(a)(1)  of  the  Act.  For 
comparisons  involving  purchase  price 
sales,  we  made  adjustments  to  the  home 
market  price,  where  appropriate,  for 
differences  in  credit  expenses,  technical 
services,  warranties,  advertising,  pre- 
delivery inspections,  and  service 
payments  to  dealers,  pursuant  to  19  CFR 
353.15.  For  comparisons  involving  ESP 
transactions,  we  made  further  { 

deductions  from  the  home  market  price, 
where  appropriate,  for  credit  expenses, 
technical  services,  pre-delivery 
inspections,  and  indirect  selling 
expenses,  in  accordance  with  19  CFR 
353.15(c).  We  made  further  adjustments 
to  the  home  market  price  to  account  for 
differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  773(a)(4)(C)  of 
the  Act.  I 

Komatsu  calculated  the  credit      I 
expense  in  both  markets  based  on  tne 
gross  unit  price  of  the  forklift.  In 
addition.  Komatsu  reported  the  U.S. 
credit  expense  from  the  date  of 
shipment  to  the  date  of  payment,  net  the 
amount  of  interest  which  Komatsu 
charges  its  customers  for  late  payment. 
We  recalculated  the  credit  expense  in 
both  markets  based  on  the  unit  price  net 
discounts  and  trade-in  allowances.  In 
addition,  we  recalculated  the  U.S.  credit 
expense  only  up  to  the  date  on  which 
Komatsu  began  to  charge  its  customers 
interest. 

Komatsu  claimed  home  market    | 
warranty  expenses  as  a  direct  selling 
expense.  Since  the  amount  reported 
includes  employee  salaries  which  could 
not  be  broken  out.  we  treated  the  total 


amount  reported  as  an  indirect  selling 
expense.  Komatsu  also  claimed  home 
market  advertising  expenses  as  a  direct 
selling  expense.  Since  these  expenses 
were  directed  at  the  first-level  customer, 
we  treated  these  expenses  as  an  indirect 
selling  expense. 

In  addition,  Komatsu  claimed  a  level 
of  trade  adjustment  to  compensate  for 
differences  in  levels  of  trade  existing 
between  the  U.S.  and  home  markets  in 
sales  of  forklifts.  Pursuant  to  19  CFR 
353.19,  we  disallowed  this  adjustment 
because  Komatsu  has  not  established 
that  it  experienced  actual  differences  in 
selling  costs  associated  with  sales  at 
different  levels  of  trade  in  the  U.S.  and 
home  markets. 

D.  Sumitomo:  For  certain  products,  we 
calculated  foreign  market  value  based 
on  delivered  prices  to  unrelated 
customers  in  the  home  market.  We  made 
deductions  from  the  home  market  price, 
where  appropriate,  for  inland  freight, 
inland  insurance,  delivery  fees,  finder's 
fees,  and  discounts.  Since  no  packing 
costs  were  claimed  on  home  market 
sales,  we  added  U.S.  packing  to  the 
home  market  price  for  comparison  to 
purchase  price  sales,  in  accordance  with 
section  773(a)(1)  of  the  Act. 

For  comparisons  involving  purchase 
price  sales,  we  made  adjustments  to  the 
home  market  price,  where  appropriate, 
for  differences  in  credit  expenses, 
warranties,  and  advertising,  pursuant  to 
19  CFR  353.15.  For  comparisons 
involving  ESP  transactions,  we  made 
further  deductions  from  the  home 
market  price,  where  appropriate,  for 
credit  expenses,  warranties,  and  indirect 
selling  expenses,  in  accordance  with  19 
CFR  353.15(c).  To  the  extent  sufficient 
data  was  available,  we  made  further 
adjustments  to  the  home  market  price  to 
account  for  differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  773(a)(4)(C)  of 
the  Act. 

Sumitomo  improperly  calculated  home 
market  credit  expenses.  We  recalculated 
Sumitomo's  credit  expenses  using:  (1) 
The  gross  unit  price  net  trade-in 
allowances  and  discounts;  (2) 
Sumitomo's  short-term  weighted- 
average  actual  borrowing  rate  during  the 
review  period;  and  (3)  either  the  actual 
number  of  days  from  shipment  date  to 
payment  date  or  the  maximum  number 
of  days  for  which  credit  is  normally 
extended  in  the  home  market. 

Sumitomo  calculated  its  home  market 
inventory  carrying  costs  based  on  an 
inappropriate  interest  rate.  We 
recalculated  this  expense  based  on 
Sumitomo's  short-term  weighted- 
average  actual  burrowing  rate  during  the 
review  period. 


We  used  constructed  value  as  the 
basis  for  calculating  the  foreign  market 
value  when:  (1)  The  ratio  of  the 
adjustment  for  the  difference  in  physical 
characteristics  to  the  net  home  market 
selling  price  was  so  substantial  as  to 
render  it  inappropriate  to  consider  the 
home  market  merchandise  "similar"  to 
the  U.S.  merchandise,  or  (2)  when  no 
difference  in  merchandise  information 
was  provided  for  the  models  we 
selected  as  most  similar.  Constructed 
value  was  calculated  in  accordance  with 
section  773(c)  of  the  Act  and  was  based 
on  the  respondent's  information,  except 
as  noted  below: 

1.  The  cost  of  manufacturing  was 
revised  to  include  a  percentage  write-off 
of  obsolete  inventory. 

2.  The  general  expenses,  which 
included  the  home  market  selling 
expenses,  were  adjusted  to  include 
interest  expense  based  on  the  expense 
as  a  percentage  of  its  cost  of  sale. 

In  accordance  with  section 
773(e)(l)(B)(i)  of  the  Act.  we  used  the 
statutory  minimum  of  ten  percent  for 
general  expenses  because  the  actual 
general  expenses  reported  by  Sumitomo 
were  less  than  the  statutory  minimum. 
In  accordance  with  section 
773(e)(l)(B)(ii)  of  the  Act.  we  used  the 
statutory  minimum  profit  of  eight 
percent  when  the  actual  profit  reported 
by  Sumitomo  for  a  particular  such  or 
similar  category  of  merchandise  was 
less  than  the  statutory  minimum. 

Constructed  value  was  used  only  in 
comparisons  involving  ESP  transactions. 
Thus,  we  deducted  from  constructed 
value  home  market  direct  selling 
expenses  and  indirect  selling  expenses 
up  to  the  amount  of  indirect  selling 
expenses  incurred  for  the  U.S.  sale. 

E.  TCM:  We  calculated  foreign  market 
value  based  on  delivered  prices  to 
unrelated  customers  in  the  home  market. 
We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
inland  freight  and  rebates.  Since  no 
packing  costs  were  claimed  on  home 
market  sales,  we  added  U.S.  packing  to 
the  home  market  price,  in  accordance 
with  section  773(a)(1)  of  the  Act.  We 
made  an  adjustment  to  the  home  market 
price  for  commissions,  in  accordance 
with  19  CFR  353.15(c). 

For  comparisons  involving  purchase 
price  sales,  we  made  additional 
adjustments  to  the  home  market  price, 
where  appropriate,  for  differences  in 
credit  expenses,  warranties,  and  quality 
control  inspections,  pursuant  to  19  CFR 
353.15.  For  comparisons  involving  ESP 
transactions,  we  made  additional 
deductions  from  the  home  market  price, 
where  appropriate,  for  credit  expenses, 
warranties,  and  quality  control 


inspections;  and  we  made  an  additional 
adjustment  to  the  home  market  price  for 
indirect  selling  expenses,  in  accordance 
with  19  CFR  353.15(c).  We  made  further 
adjustments  to  the  home  market  price  to 
account  for  differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  773(a)(4KC)  of 
the  Act. 

TCM  calculated  the  credit  expense  in 
both  markets  based  on  die  gross  unit 
price  of  the  forklift  We  recalculated  the 
credit  expense  based  on  the  unit  price 
net  trad»-in  allowances. 

TCM  claimed  a  deduction  frmn  the 
home  market  price  for  its  forgiveness  of 
interest  to  related  dealers.  We 
disallowed  this  deduction  since  we 
consider  this  to  be  merely  a  paper 
fransfer  of  lialnlity  based  on  the 
relationship  of  the  parties  involved. 

P.  Sanki:  For  certain  products,  we 
calculated  foreign  market  value  based 
on  the  delivered  price  to  an  unrelated 
customer  in  the  home  market  No 
deductions  or  adjustments  were 
claimed;  therefore,  none  were  made. 

We  used  constructed  value  as  the 
basis  for  calculating  foreign  market 
value  when  there  were  no  forklifts 
reported  that  were  identical  to  the  U.S. 
product  with  respect  to  the  12  primary 
characteristics.  This  was  done  because 
no  difference  in  merchandise 
information  was  provided.  Constructed 
value  was  calculated  in  accordance  with 
section  773(e)  of  the  Act.  Given  that 
Sanki  is  a  reseller  of  forklifts.  as  best 
information  available,  we  considered 
the  cost  of  manufacturing  to  be  equal  to 
Sanki's  acquisition  cost  of  the  forklift 
Because  Sanki  did  not  report  any  SG&A 
expenses  or  profit  we  used  the  statutory 
minima  of  ten  and  eight  percent 
respectively,  in  accordance  with  19  CFR 
353.6(a)(2). 

Currency  Conversioa 

For  comparisons  involving  purchase 
price  transactions,  we  made  currency 
conversions  in  accordance  with  19  CFR 
353.56(a)(1).  For  comparisons  involving 
ESP  fransactions,  we  used  the  o^cial 
exchange  rates  in  effect  on  die  dates  of 
sale,  in  accordance  with  section 
773(a)(1)  of  the  Act.  as  amended  by 
section  615  oi  the  Trade  and  Tariff  Act 
of  1984.  All  currency  conversions  were 
made  at  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Critical  Circumstances 

On  October  27, 1987,  petitioners 
alleged  that  "critical  circumstances" 
exist  with  respect  to  imports  of  forklifts 
from  Japan.  Under  section  733(e)(1)  of 
the  Act  critical  circumstances  exist  if 
we  determine  that  there  is  a  reasonable 
basis  to  believe  or  sn^iect  that: 


(A)(i)  there  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  the  mercfaaodise  which  is  the  subject 
of  the  investigation;  or 

(ii)  the  person  by  whom,  or  for  whose 
account  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  snbject 
of  the  investigatioD  at  less  than  its  fair  value; 
and 

(B)  there  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(1)(B)  of  the 
Act  we  generally  consider  the  following 
factors  in  determining  whether  imports 
have  been  massive  over  a  relatively 
short  period  of  time:  (1)  The  volume  and 
value  of  the  imports;  (2)  seasoned  frends; 
and  (3)  the  share  of  domestic 
consumption  accounted  for  by  imports. 
Based  on  our  analysis  of  import 
statistics,  we  find  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  imports  of  forklifts  from  )apan  have 
been  massive  over  a  relatively  short 
period.  Therefore,  we  find  that  the 
requirements  of  section  733(e)(l)(B]  are 
met. 

We  examined  recent  antidumping 
duty  cases  and  found  that  there  are 
ciurentiy  no  findings  in  the  United 
States  or  elsewhere  of  dumping  of 
forklifts  by  Japanese  manufacturers, 
producers,  or  exporters  of  forklifts. 
However,  It  is  our  standard  practice  to 
impute  knowledge  of  dumping  under 
section  733(e)(1)(A)  of  the  Act  when  the 
estimated  margins  in  our  determination 
are  of  such  a  magnitude  that  the 
importer  should  realize  that  dumping 
exists  with  regard  to  the  subject 
merchandise.  Normally,  we  consider 
estimated  margins  of  25  percent  or 
greater  to  be  sufficient  {See,  e.g..  Final 
Antidumping  Duty  Determination  of 
Tapered  Roller  Beoringa  and  Parts 
Thereof,  Finished  or  Unfinished,  From 
Italy  (52  FR  24198,  June  29, 1987)). 
However,  in  cases  where  the  foreign 
manufacturer  sells  in  the  United  States 
through  a  related  company,  we  consider 
that  lower  margins  may  be  sufficient 
Since  Nissan,  Komatsu.  Toyota,  and 
TCM  sell  in  the  United  States  through 
related  companies,  we  find  that  the 
requirements  of  section  733(e)(1)(A)  are 
met  for  these  companies.  Since  the 
estimated  margin  for  Kasagi  exceeds  25 
percent  we  find  that  the  requirements  of 
section  733(e)(lKA)  are  met  for  this 
company  as  welL  Therefore,  we 
preliminarily  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  forklifts  by  all  manufacturers. 


producers,  or  exporters  of  forklifts  from 
Japan  except  Sumitomo  and  Sanki. 

Verification 

We  will  verify  the  information  used  in 
makmg  our  final  determination  in 
accordance  with  section  778(a)  of  the 
Act. 

Suspension  of  liquidatioo 

In  accordance  with  section  733(d)  of 
the  Act  we  are  directing  the  U.S. 
Customs  Service  to  susp«id  Uquidation 
of  all  entries  of  forklifts  from  Japan  from 
Sumitomo  or  Sanki  that  are  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  For  entries  from  all  other 
manufacturers,  producers,  and 
exporters,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  forklifts  from  Japan  that 
are  entered  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  which  is  90  days  prior  to  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
section  733(e)(2)  of  the  Act.  The  U.S. 
Customs  Service  shall  require  a  cash 
deposit  or  the  posting  of  a  bond  equal  to 
the  estimated  amounts  by  which  the 
foreign  market  value  of  forklifts  from 
Japan  exceeds  the  United  States  price  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
margins  are  as  follows: 

W6iuW- 
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This  suspension  of  liquidation  covers 
imports  of  forklifts  meeting  the 
definition  outlined  in  the  "Scope  of 
Investigation"  section  of  this  notice.  If. 
at  the  time  of  entry  into  the  United 
States,  the  importer  can  demonstrate  to 
the  satisfaction  of  the  U.S.  Customs 
Service  that  the  forklift  was 
manufactured  at  least  three  years  prior 
to  the  date  of  entry,  that  vehicle  will  be 
considered  to  be  used  and  will  be 
exempt  from  the  suspension  of 
liquidation  and  any  cash  deposit  or 
bonding  requirements. 

ITC  Notificatioa 

In  accordance  with  section  733(f)  of 
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the  Act,  we  have  notified  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Acting  Assistant 
Secretary  for  Import  Administration. 

The  ITC  will  determine  whether  these 
imports  are  materially  injuring,  or  i 
threaten  material  injury  to.  a  U.S. 
industry  before  the  later  of  120  days 
after  the  date  of  this  determination  or  45 
days  after  the  final  determination,  if 
a^rmative. 

Public  Comment 

In  accordance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10:00  a.m. 
on  January  11. 1988,  at  the  U.S. 
Department  of  Commerce,  Room  6802, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Acting 
Assistant  Secretary  for  Import 
Administration,  Room  B-CGd,  at  the 
above  address  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address  and  telephone  number  (2)  the 
number  of  participants;  (3)  the  reasons 
for  attending:  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  ten  copies  must  be  submitted  to  the 
Acting  Assistant  Secretary  by  January  4, 
1988.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46,  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  final 
determination,  or.  if  a  hearing  is  held, 
within  seven  days  after  the  hearing 
transcript  is  available.  j 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C  1673b(f)). 
November  18. 1987. 
GillMrt  B.  KapUn, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  87-27024  Filed  11-23-87;  8:45  am] 
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[C-201-405] 

Certain  Textile  Mill  Products  From 
Mexico;  Hnai  Results  of  Countervailing 
Duty  Administrative  Review 

agency:  International  Trade 

Administration,  Import  Administration. 

Conunerce. 

action:  Notice  of  final  results  of 

countervailing  duty  administrative 

review. 

summary:  On  August  21, 1987,  the 
Department  published  in  the  Federal 
Register  (52  FR  31654)  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  certain 
textile  mill  products  from  Mexico.  The 
review  covers  the  period  January  3, 1985 
through  December  31, 1985  and  18 
programs. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  After  reviewing  all 
of  the  comments  received,  the 
Department  has  determined  the  net 
subsidy  to  be  zero  or  de  minimis  for  16 
companies  and  5.69  percent  ad  valorem 
for  all  other  companies  during  the  period 
of  review. 

EFFECTIVE  DATE:  November  24, 1987. 

FOR  FURTHER  INFORMATION  CONTACT! 

Jean  M.  Carroll  or  Bernard  Carreau, 
Office  of  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington,  DC  20230: 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

On  August  21. 1987.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
31654)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  certain 
textile  mill  products  from  Mexico.  We 
have  now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"}. 

Scope  of  Review 

Imports  covered  by  the  review  are  ' 
shipments  of  Mexican  textile  mill 
products.  For  a  complete  description  of 
these  products  see  Appendix  A  of  this 
notice.  In  Appendix  A  of  our  notice  of 
preliminary  results,  a  TSUSA  item, 
310.1170.  was  incorrectly  listed.  The 
correct  number  is  310.1570.  The  review 
covers  the  period  January  3, 1985 
through  December  31, 1985  and  18 
programs. 

In  this  review,  we  followed  our 
normal  procedure  of  requesting 
information  from  all  companies 
exporting  the  subject  merchandise  to  the 
United  States  during  the  review  period. 


In  administrative  reviews,  we  do  not 
attempt  to  establish  rates  based  on  a 
sample  of  companies.  We  request  data 
fi'om  all  producers  and  exporters.  We 
calculate  the  country-wide  rate  using 
information  from  the  questionnaire 
responses  and  from  our  verification. 
Each  firm  is  afforded  an  opportunity  to 
inform  us  if  it  is  receiving  zero  or  de 
minimis  benefits.  If  such  firms  do  not 
come  forward  and  request  a  zero  rate, 
and  the  Mexican  Goverrunent  does  not 
identify  those  firms  receiving  zero  or  de 
minimis  benefits,  we  must  conclude,  as 
the  best  information  available,  that  all 
of  the  firms  not  identified  as  receiving 
zero  or  de  minimis  benefits  receive 
"positive."  i.e.,  higher  than  de  minimis, 
beneifts. 

Because  it  is  in  the  interest  of  firms 
that  receive  zero  or  de  minimis  benefits 
to  inform  us  of  their  level  of  benefits,  it 
is  reasonable  to  assume  that  firms  that 
do  not  respond  to  our  questionnaire 
have  received  positive  benefits.  In  fact 
one  could  argue  that  the  higher  the 
benefit  received,  the  less  incentive  there 
is  to  respond  to  our  questionnaire. 

We  do  not  include  firms  with  zero  or 
de  minimis  benefits  in  the  denominator 
when  we  calculate  the  country-wide 
rate  because  to  include  benefits  from 
zero-rate  firms  in  the  country-wide 
weighted-average  rate  would  understate 
the  benefit  received  by  the  firms  known 
to  have  received  subsidies.  Thus,  we 
consider  the  firms  which  we  have 
identified  as  receiving  positive  benefits 
to  be  representative  of  all  firms  that 
have  not  received  zero  or  de  minimis 
benefits. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  fit>m  two  respondents: 
Hilasal  Mexicana.  S.A.  de  C.V,  and 
Tapetes  Luxor.  S.A.  de  C.V. 

Comment  1:  Hilasal  argues  that  it  did 
not  obtain  l>enefit8  under  the  Article  15 
and  Article  94  loan  programs.  The 
"Cajon  3"  (Box)  loans  found  at 
verification  were  private  conunercial 
loans,  not  Article  15  loans,  as  the 
Department  mistakenly  assumed.  In  the 
verification  report,  the  Department 
noted  that  the  loan  contracts  did  not 
have  Article  15  or  Article  94 
designations  on  them. 

Department's  Position:  Hilasal  listed 
the  "Cajon  3"  loans  as  Article  94  or 
Article  15  loans  in  its  loan  ledgers.  It 
subsequently  claimed  that  the  loans 
were  private  and  that  it  had 
inadvertently  categorized  them  under 
Article  15.  At  verification,  we  asked 
Mexican  bank  officials  for  an 


explanrtioii  of  the  Xajon  »"  loans.  The 
bank  offidalt  desoibed  dtese  loans  as 
having  the  same  terms  and  interest  rates 
as  those  given  under  the  Article  15 
program.  Hilasal  provided  no  furdier 
infotmation  on  the  loans.  Thereon,  as 
the  best  informatian  available,  we  have 
treated  these  "CaJon  3"  loans  as  Article 
15  loans. 

Comment  2:  Httasal  argues  that 
Article  15  loans  are  not  countervatlable 
because  they  are  available  to  a  wide 
variety  of  industries  and  are  not  limited 
to  exporters. 

Department's  Position:  On  January  15. 
1985,  the  Mexican  Government  enacted 
the  "Ruling  Law  for  Public  Service  and 
Banking  and  Credit"  ("the  Ruling  Law"). 
The  Ruling  Law  replaces  all  previous 
banking  laws,  including  the  General  law 
of  Credit  Institations  and  Auxiliary 
Organizations  ("the  BankUig  Law"). 
Article  15  of  the  Ruling  Law  supersedes 
Article  94  of  the  Banking  Law.  We 
previously  found  Article  94  to  be 
countervailable  in  Litharge,  Redhead, 
and  Lead  Stabilizers  from  Mexico;  Final 
Results  of  Administrative  Review  of 
Countervailing  Duty  Order,  (49  FR 
30002,  July  25. 1984).  We  found  Article  15 
loans  to  be  coontervailable  in  Porcelain- 
on-Steel  Cooking  Ware  form  Mexico: 
Final  Affirmative  Countervailing  Duty 
DeterminaUon.  (51  FR  36447,  October  10. 
1986). 

Both  the  Ruling  Law  and  the  Banking 
Law  require  that  a  certain  percentage  of 
a  bank's  funds  be  deposited  with  the 
Banco  de  Mexico,  and  both  laws  target 
selected  sectors  for  priority  investment 
by  banks.  The  number  of  sectors  and 
amount  of  funds  targeted  to  each  sector 
differ,  but  both  laws  include  a  category 
for  the  financing  of  exports  of 
manufactured  products.  Such  financing 
is  countervailable  because  it  is  given  at 
below-market  interest  rates  for 
merchandise  destined  for  export. 

Comment  3:  Hilasal  argues  that  the 
Department  improperly  found  FOMEX 
loans  countervailable.  Under  the  terms 
of  the  1985  Understanding  Between  the 
United  States  and  Mexico  Regarding 
Subsidies  and  Countervailing  Duties 
("the  Understanding"),  the  Government 
of  Mexico  agreed  to  eliminate  the 
subsidy  element  of  export  financing 
programs,  such  as  FOMEX,  by 
December  31, 1986.  The  Govermnent  of 
Mexico  has  kept  its  commitment  to  bring 
FOMEX  interest  rates  into  compliance 
with  international  lending  guidelines. 
The  Understanding  defines  the 
benchmark  interest  rate  as  die  yield  on 
the  moet  recent  auction  of  90-day 
Treasury  bills  of  the  Govemmoit  of  the 
United  Mexican  States  (CETES).  The 
Department  cannot  use  Banco  de 
Mexico  average  lending  rates  as  its 


benchmark  when  the  Understanding 
cleariy  specifies  a  different  benchmark 
rate. 

Department's  Posititm:  The 
Understanding  signed  on  April  23. 1985. 
is  a  bilateral  agreement  between  the 
Governments  of  dw  United  States  and 
Mexico  by  wfaidi  the  United  States 
agreed  to  grant  Mexico  injury  tests  on 
all  investigations  in  progress  and  by 
which  Mexico  agreed  to  eliminate  die 
subsidy  riement  of  certrain  programs. 
As  a  result  of  the  Understanding,  the 
United  States  designated  Mexico  as  a 
"country  under  die  Agreement."  as 
defined  in  section  701  of  the  Tariff  Act 
of  1930  (50  PR  18335.  April  30. 1985). 

The  U.S.  countervailing  duty  law 
distinguishes  between  "countries  under 
the  Agreement"  and  countries  not  under 
the  Agreement  only  in  the  provision  of 
an  injury  determination.  In  all  other 
respects,  countries  under  the  Agreement 
and  countries  not  under  the  Agreement 
are  treated  the  same.  Seciton  771(5)  of 
the  Tariff  Act  of  1930.  as  amended  in  the 
Trade  Agreements  Act  of  1979  (TAA). 
provides  that  The  term  'subsidy'  has 
the  same  meaning  as  the  term  'bounty  or 
grant'  as  that  term  is  used  in  section  303 
of  this  Act  *  *  *"  The  Senate  Finance 
Committee  Report  on  the  TAA  states 
that  "The  definition  of  'subsidy'  is 
intended  to  clarify  that  the  term  has  the 
same  meaning  which  administrative 
practice  and  the  courts  have  ascribed  to 
the  term  'bounty  or  grant'  under  section 
303  of  the  Tariff  Act  of  1930.  unless  that 
practice  or  interpretation  is  inconsistent 
with  the  bill."  S.  Rep.  249. 96th  Cong..  1st 
Sess.  84  (1979).  The  Department  of 
Treasury  previously  used  an  average 
commercial  benchmaric  to  measure  the 
benefit  form  short-term  export  financing 
programs.  Since  there  is  nothing  in  the 
TAA  that  deals  expressly  with  short- 
term  export  financing,  there  is  no  bar 
against  the  continued  use  of  the 
Treasury  standard. 

We  have  consistently  used  the  same 
benchmark  for  short-term  export  loans 
as  for  short-term  domestic  loans.  i.e..  the 
national  average  commercial  interest 
rate  for  comparable  financing.  See,  e.g., 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Textile  Mill 
Products  f am  Thailand,  (52  FR  7628, 
March  12. 1965);  and  Final  Affirmative 
Countervailing  Duty  Determinationm 
and  Countervailing  Duty  Order 
Ceramic  Tile  form  Mexico.  (47  FR  20014; 
May  10, 1982).  For  a  general  discussion 
of  export  financing  programs,  see 
"Identifying  and  Measuring  Subsidies 
Under  the  Countervailing  Duty  Law:  An 
Attempt  at  Syntliesis,"  The  Commerce 
Department  Speaks  on  Import 
Administration  and  Export 
Administration  (1964)  pages  48-61. 


Although  this  article  does  not  represent 
official  Department  policy,  the 
discussion  on  export  financing  programs 
is  useful  for  understanding  our 
methodology.  For  a  general  discussion 
of  our  preference  for  measuring  the 
benefit  to  recipients  as  opposed  to  the 
cost  to  governments,  see  Certain  Steel 
Products  form  Belgium:  Final 
Affirmative  Countervailing  Duty 
Determination.  Appendix  4  (47  FR  39328. 
September  7. 1982). 

Thus,  the  Understanding  and  the  U.S. 
countervailing  duty  law  serve  two 
separate  purposes.  The  Treasury  bill 
rate  specified  in  the  Understanding 
measures  the  Mexican  govenmtent's 
compliance  with  the  terras  of  the 
agreement  It  does  not  measure  the  level 
of  subsidizaion  under  U.S. 
countervaihng  duty  law.  Section  6  of  the 
Understanding  makes  this  clear:  "No 
provision  of  this  Understanding  shall  be 
construed  to  prevent  the  United  States 
form  finally  imposing  countervailing 
duties  pursuant  to  its  national  law  on 
products  or  Mexico  receiving  subsidies 
of  any  kind.   *  *  *"  (emphasis  added). 

For  these  reasons,  we  consider  the 
appropriate  benchmaric  for  measuring 
the  benefit  from  FOMEX  to  be  the 
average  effective  lending  rate  reported 
by  the  Banco  de  Mexico.  Because  this 
benchmaric  was  higher  than  the  average 
FOMEX  rates,  we  determine  that 
FOMEX  loans  were  (x>untervailable 
during  the  review  period. 

Comment  4:  Tapetes  argues  that  the 
Department  should  grant  it  a  zero 
deposit  rate  because  the  company  was 
sold  in  an  arm's-length  transaction  on 
June  8, 1967.  The  arm's-length 
transaction  signifies  that  Tapetes  is  no 
longer  benefiting  from  countervailable 
subsidies.  The  reasoning  that  underlies 
this  principle  is  obvious:  when  a 
company  is  sold  in  an  arm's-length 
transaction,  the  seller  seeks  to  recover 
the  maximum  price  for  the  company, 
including  the  benefit  of  any  government 
assistance.  In  Certain  Softwood  Lumber 
Products  from  Canada:  Final 
Countervailing  Duty  Determination,  (49 
FR  24159,  May  31, 1983).  the  Department 
agreed  in  principle  that  grant  payments 
to  companies  that  were  subsequently 
sold  in  arm's-length  transactions  should 
not  be  countervailed. 

Although  Tapetes  did  not  export  in 
the  review  period,  the  new  owners  have 
provided  sworn  statements  that  the 
company  has  received  no  FOMEX  loans 
and  will  receive  none  in  the  future. 
Tapetes  further  contends  that  the 
Department's  policy  of  requiring  that  a 
company  export  the  subject 
merchandise  during  the  review  period  in 
order  to  participate  in  an  administrative 
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review  of  that  period  is  inappropriate  in 
this  case. 

Department's  Position:  The  cash 
deposit  rate  reflects  our  best  estimate  of 
the  current  benefit  that  companies 
derive  from  countervailable  programs. 
We  normally  change  the  cash  deposit 
rate  if  a  program-wide  change  has 
occurred  before  publishing  our 
preliminary  notice,  or  if  some  other 
change  occurs  that  we  are  able  to  verify 
before  publishing  the  preliminary  notice. 
During  this  administrative  review,  for 
example,  we  adjusted  the  cash  deposit 
rate  for  a  program-wide  change  in  the 
FOMEX  program:  A  change  in  the 
interest  rates  charged  for  pre-export  and 
export  fmancing. 

Generally,  to  be  considered  for  a  zero 
rate  for  deposit  or  assessment  purposes. 
a  company  must  have  exported  during 
the  review  period.  If  a  company  has  not 
exported  during  the  review  period,  we 
have  no  "track  record"  to  rely  on  in 
determining  whether  the  level  of 
beneflts  has  changed.  In  this  case,  we 
have  verified  neither  Tapetes's 
renunciation  of  FOMEX  subsidies  nor  its 
sale  in  an  alleged  arm's-length 
transaction.  Without  such  a  record,  we 
have  no  basis  for  assuming  that  the  new 
company  did  not  or  will  not  receive 
benefits  from  FOMEX  or  from  any  other 
Mexican  subsidy  programs.  If  Tapetes 
were  a  new  company  or  a  company  just 
beginning  to  export  to  the  United  States, 
we  would  not  give  it  a  zero  deposit  rate 
unless  it  were  able  to  demonstrate  that 
it  did  not  use  countervailable  subsidies. 
Not  having  exported,  Tapetes  cannot 
make  such  a  demonstration. 

In  addition,  the  sale  of  a  company  in 
and  of  itself  does  not  indicate  a  change 
in  the  level  of  short-term  benefits  such 
as  FOMEX.  While  we  agree  in  principle 
that  the  sale  of  a  firm  may  a^ect 
benefits  from  long-term  programs,  such 
as  grants  or  equity  infusions,  short-term 
programs  are  just  as  likely  to  be  used  by 
the  new  owner  as  by  the  former  owner. 
The  transfer  of  ownership  of  a  firm 
involves  the  sale  of  fixed  assets,  not 
short-term  loans.  Furthermore,  although 
Tapetes  has  made  an  effort  to 
demonstrate  its  renunciation  of  short- 
term  benefits,  the  short-term  financing 
we  found  for  the  company  under  its 
previous  owners  were  importer  loans, 
which  Tapetes  itself  claimed  no 
knowledge  of  or  control  over.  Since  the 
original  owners  of  Tapetes  had  no 
control  over  the  receipt  of  FOMEX  loans 
by  their  U.S.  importers,  we  have  no 
reason  to  conclude  that  the  new  owners 
have  any  control  over  their  U.S.  i 
importers  either.  | 

Comment  5:  Because  of  the  lag  of  up 
to  three  years  between  the  posting  of 
cash  deposits  of  estimated  duties  and 


the  completion  of  an  administrative 
review,  Tapetes  contends  that  the  new 
owners  are  luifairly  burdened  with 
paying  cash  deposits  that  are  based  on 
benefits  received  by  the  former  owners. 
This  long  lag  is  inconsistent  with  the 
GATT  Subsidies  Code  on  two  accounts: 
countervailing  duties  may  be  imposed 
only  to  the  extent  necessary  to  offset  the 
subsidies  received;  and  provisional 
measures,  such  as  countervailing  duty 
deposits,  should  only  be  used  to  prevent 
injury  and.  in  any  case,  should  not 
exceed  four  months.  The  Department's 
practice  is  also  inconsistent  with 
Congressional  efforts  to  remove 
nontariff  barriers  in  accordance  with  the 
Tokyo  Round  of  GATT  negotiations. 

Department's  Position:  Article  4. 
paragraph  2  of  the  GATT  Subsidies 
Code  provides  that:  "No  countervailing 
duty  shall  be  levied  on  any  imported 
product  in  excess  of  the  amount  of  the 
subsidy  found  to  exist  •  *  *"  (emphasis 
added).  Footnote  14  of  the  text  clearly 
defines  the  term  "levy":  "As  used  in  this 
Agreement,  'levy'  shall  mean  the 
definitive  or  final  legal  assessment  or 
collection  of  a  duty  or  tax." 

Since  we  have  not  yet  levied  final 
duties  on  Tapetes  Luxor  for  1967  (the 
year  ownership  changed),  we  have  not 
violated  the  Subsidies  Code.  Before* 
levying  final  duties,  we  will  investigate 
thoroughly  the  change  in  ownership  and 
assess  the  level  of  benefits  received  by 
the  company  in  an  administrative 
review. 

Article  5,  paragraph  1  of  the  Subsidies 
Code  states: 

Provisional  measures  may  be  taken  only 
after  a  preliminary  affirmative  finding  has 
been  made  that  a  subsidy  exists  and  that 
there  is  sufficient  evidence  of  injury  .  .  . 
Provisional  measures  shall  not  be  applied 
unless  the  authorities  concerned  judge  that 
they  are  necessary  to  prevent  injury  being 
caused  during  the  period  of  investigation. 

Article  5,  paragraph  2,  states:  "the 
imposition  of  provisional  meausres  shall 
be  limited  to  *  *  *  four  months." 

The  provisional  measure  of  the 
Subsidies  Code  refer  only  to  the  period 
of  investigation.  We  observe  the  120-day 
limit  prescribed  in  Article  5  throughout 
the  investigations  stage  of  a 
countervailing  duty  proceeding.  The 
Subsidies  Code,  however,  does  not 
impose  limits  once  a  final  finding  of 
injury  (or  an  affirmative  countervailing 
duty  order)  is  made.  Rather,  Article  4. 
paragraph  9  of  the  Subsidies  Code 
merely  provides  for  the  periodic  review 
of  an  order: 

A  countervailing  duty  shall  remain  in  force 
only  as  long  as,  and  to  the  extent  necessary 
to  countreact  the  subsidization  which  is 
causing  injury.  The  investigating  authorities 
shall  review  the  need  for  continued 


imposition  of  the  duty,  where  warranted,  on 
their  own  initiative  or  if  any  interested  party 
so  requests  and  submits  positive  information 
substantiating  the  need  for  review. 

Therefore,  our  policy  is  consistent 
with  the  GATT.  For  a  further  discussion 
of  the  relationship  between  the 
provisional  measures  of  the  GATT  and 
Department  policy,  see  Certain 
Footwear  form  India;  Final  Results  of 
Administrative  Review  of 
Countervailing  Duty  Order,  (47  FR  6907, 
February  17. 1982). 

Finally,  we  are  statutorily  mandated 
to  collect  an  estimated  cash  deposit 
once  a  countervailing  duty  order  has 
been  issued.  See  section  706(a)(3)  of  the 
Tariff  Act.  Contrary  to  the  suggestions 
of  Tapetes,  the  Department  has  made 
great  efforts  to  reduce  the  lag  between 
the  posting  of  cash  deposits  and  the 
completion  of  administrative  reviews. 
For  example,  by  January  1987.  we  had 
completed  more  than  two-thirds  of  the 
130  backlog  reviews. 

Firms  Not  Receiving  Benefits 

We  preliminarily  found  the  following 
nine  firms  received  zero  or  de  minimis 
benefits  during  the  review  period: 

(1)  Bemis  Craftil.  S.A.  de  C.V. 

(2)  Celanese  Mexicana.  S.A. 

(3)  Crisol  Textil,  S.A.  de  C.V. 

(4)  Hilados  y  Tejidos  de  Tepeji  del  Rio, 
S.A. 

(5)  Hilados  y  Tejidos  de  San  Jorge 

(6)  Hilaturas  Maya.  S.A. 

(7)  Ryltex.  S.A. 

(8)  Tamacani,  S.A. 

(9)  Tauro  TexUl,  S.A.  de  C.V. 

An  additional  eight  firms  reported 
that  they  received  no  benefits  after  the 
questionnaire  responses  were  due. 
However,  we  were  able  to  verify  that 
the  following  seven  companies  received 
zero  or  de  minimis  benefits  during  the 
review  period: 

(1)  Ultrafil 

(2)  Milyon.  S.A. 

(3)  Fibrasomi.  S.A. 

(4)  Fisher-Price.  S.A.  de  C.V. 

(5)  Torenco.  S.A. 

(6)  Corporation  Charles 

(7)  Caltex.  S.A. 

Final  Results  of  Review 

After  reviewing  all  of  the  comments 
received,  we  determine  the  net  subsidy 
to  be  zero  or  de  minimis  for  the  above 
16  firms  and  5.69  percent  ad  valorem  for 
all  other  firms  during  the  review  period. 

The  Department  will  therefore  instruct 
the  Customs  Service  to  liquidate, 
without  regard  to  countervailing  duties, 
shipments  of  this  merchandise  from  the 
16  firms  listed  above  and  to  assess 
countervailing  duties  of  5.69  percent  of 
the  f.o.b.  invoice  price  on  shipments  of 


this  merchadise  from  all  other  firms 
exported  on  or  after  January  3. 1985  and 
on  or  before  December  31, 1985. 

The  Department  will  also  instruct  the 
Customs  Service  to  waive  cash  deposits 
of  estimated  countervailing  duties,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act.  on  any  shipments  of 
merchandise  from  the  16  firms  listed 
above  and.  due  to  the  change  of  FOMEX 
interest  rates,  to  collect  a  cash  deposit 
of  estimated  countervailing  duties  of 
3.51  percent  of  the  f.o.b.  invoice  price  on 
shipments  from  all  other  firms  entered, 
or  withdrawn  fi-om  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  and  waiver  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  adminstrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.10. 
Gilbert  B.  Kaplan, 
Acting  Assistant  Secretary  for 
Administration. 
November  19. 1987. 

Certain  Textil£  Mill  Products  From 
Mexico 

Final  Results  of  Administrative  Review 
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Certain  Textile  Mill  Products  From 
Mexico— Continued 
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300.6020 

300.6024 

300.8028 

301.0000 

301.1000 

301.2000 

301.3000 

302.0024 

302.1024 

302.1028 

302.2020 

302.2024 

302.2026 

302.2028 

302J024 

302.3026 

302.3028 

302.4026 

303.2040 

303.2042 

307.6810 

310.0106 

310.0109 

310.0110 

310.0114 

310.0130 

3ia0149 

310.0150 

310.0206 

310.0206 

310.0230 

310.0249 

310.0250 

310.0270 

310.0510 

310.101S 

310.1070 

310.1109 

310.1150 

310.1570 

310.2150 

310.4027 

310.4047 

310.4050 

310.5046 

310.5047 

310.5049 

310.6034 

310.9000 

310.6120 

310.9140 

Cordage 

316.5500 

316.5800 

316.7000 
Fabric 

319.0300 

319.0700 

320.0003 

320.0021 

320.0022 

320.0031 

320.0034 

320.0038 

320.0042 

320.0045 

320.0049 

320.0054 

320.0057 

320.0063 

320.0066 

320.0071 

320.0072 

320.0077 

320.0060 

320.0098 

320.1034 

320.1045 

320.1063 

320.1071 

320.1077 

321.0034 

321.1071 

321.1077 

322.0062 

32^0063 

3^^1006 

322.1015 

322.1025 

322.1029 

322.1030 

322.1034 

322.1036 

322.1037 

322.1040 

322.1041 

322.1045 

32Z1047 

322.1048 

322.1050 

322.1051 

322.1052 

322.1053 

322.1055 

322.1056 

322.1065 

322.1066 

322.1068 

322.1071 

322.1075 

32^1077 

322.1079 

322.1061 

322.1064 

322.1065 

322.1066 

322.1068 

322.1089 

322.1090 

322.1091 

322.1095 

322.1097 

322.2016 

322.2023 

322.2069 

322.2073 

322.4003 

322.4021 

322.4022 

322.4038 

3^^404^ 

322.4049 

322.4054 

322.4057 

32Z40e6 

322.4072 

322.4080 

322.4098 

322.5012 

322.5013 

322.5014 

32&S01S 

322.S018 

32aS017 

322.5018 

322.5019 

322.5023 

322.5069 

322.5073 

322.8016 

322M23 

322^089 

322.8073 

322.9003 

322.9021 

322.9022 

322J038 

322.9042 

322.9049 

322.9054 

322.9057 

322.9066 

322.9072 

322.9080 

322.9096 

324.2022 

324.2024 

324.2031 

324.2038 

324.2042 

324.2048 

324.2054 

324.2057 

324.2066 

324.2072 

324.2000 

324.2098 

324M66 

324.8072 

324.8074 

324.8060 

324.8098 

325.1051 

325.1052 

325.1065 

325.1069 

325.1091 

325.1095 

325.8022 

325.8024 

325M31 

327.2021 

327.2022 

327.2031 

327.2038 

327.2042 

327.2049 

327.2054 

327  2057 

327.3003 

327.3021 

327.3022 

327  3038 

327.3042 

327.3049 

327.3054 

327.3057 

327.3066 

328.2003 

328.2021 

328.2022 

328.2031 

328.2038 

328.2042 

328.2049 

328.2054 

328.2057 

328.2066 

328.2072 

328.2080 

328.2098 

331.2022 

331.2024 

331.2031 

331.2038 

331.2042 

331.2049 

331.2054 

331.2057 

3312066 

331.2072 

331.2074 

331.2080 

331.2098 

336.1540 

338.6251 

336.6253 

336.6257 

338.4004 

338.5007 

338.5009 

338.5010 

338.5013 

338.5021 

338.5024 

336.5030 

338.5031 

338.5036 

338.5041 

338.5045 

336.5046 

338.5049 

338.5064 

338  5065 

338.5069 

339.1000 

Special  Construction  Fabric 

345.5053 

345.5055 

345.5057 

345.5073 

345.5075 

345.5077 

346.6050 

346.8065 

346.7000 

347.6040 

347.6800 

348.0065 

351.3000 

351.5010 

351.5060 

351.6010 

351.7060 

351.8060 

3519060 

352.2060 

35^8010 

352.8060 

353.1000 

353.5012 

353  5052 

355.1610 

355.1620 

355.1630 

355.2500 

355.4530 

355.8100 

356.2510 

357.4500 

357.7010 

357.8060 

356.0290 

358  0690 

3581400 

358.3500 

358.5040 

359.1010 

359.1030 

(FR  Doc.  87-27117  Filed  11-23-87;  8:45  amj 

aiLLINO  CODE  3510-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Mid-Atlantic  Fishery 
Management  Council  will  convene  a 
meeting  of  its  Surf  Clam  and  Ocean 
Quahog  Committee.  December  4, 1987,  at 
the  J.  Allen  Frear  Federal  Building 
Conierence  Room.  300  South  New 
Street,  Dover,  DE,  with  a  closed  session 
(not  open  to  the  public),  from  10  a.m.  to 
1  p.m.,  to  review  confidential  data  in 
relation  to  the  surf  clam  and  ocean 
quahog  fisheries  in  preparation  for 
amending  the  Surf  Clam  and  Ocean 
Quahog  Fishery  Management  Plan.  The 
open  session  for  participation  by  the 
public  will  be  convened  subsequent  to 
the  close  session. 

For  further  information,  contact  John 
C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Building.  300  S^uth  New  Steret. 
Room  2115.  Dover,  DE  19901;  telephone: 
(302)  674-2331. 
Richard  H.  Scfaaef er. 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc.  87-27009  Filed  11-23-87;  8:45  am] 

BIUJNO  CODE  3S10-22-M 


Pacific  Fishery  Management  Council; 
Pul>llc  Meeting 

AQENCV:  National  Marine  Fisheries 
Service,  NOAA,  Commeree, 


On  December  9, 1987,  at  10  a.m.,  the 
Pacific  Fishery  Management  Council's 
Limited  Entry  Committee  will  convene  a 
public  meeting  in  conjunction  with  the 
Council's  Technical  Advisory  Group,  to 
continue  work  on  developing  specific 
limited  access  options,  for  discussion  by 
the  Council  and  the  public.  The  public 
meeting  will  convene  at  the  Pacific 
Council's  office,  address  below,  Room 
330. 

For  further  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center,  Suite  420,  2000  S.W.  First 
Avenue,  Portland,  OR  97201;  telephone: 
(503)  221-6352. 
Richard  H.  Schaefer, 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  87-27010  Filed  11-23-^;  8:45  am) 

MLUNC  COOE  3510-22-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
ttie  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Comite  River  Diversion, 
Louisiana,  Prplsct 

aqency:  U.S.  Army  Corps  of  Engineers, 
DOD,  New  Orleans  District. 

action:  Notice  of  intent  to  prepare  a 
draft  EIS. 

summary: 

1.  Proposed  Action.  The  proposed 
actions  to  be  described  in  this  statement 
are  the  alternatives  for  providing  flood 
damage  reduction  and  other  water 
related  resource  needs  to  those  areas 
within  the  Comite  River  Basin  and,  to  a 
lesser  extent  areas  along  the  Amite 
River  at  and  below  Denham  Springs, 
Louisiana. 

2.  Alternatives.  The  following 
alternatives  are  being  considered: 

eu  Alternative  Plan  1  (Comite  River 
Diversion  with  Outfall  to  Lily  and 
Cooper  Bayous).  The  Comite  River 
Diversion  Plan  consists  of  all  11-mile 
diversion  channel  from  the  Comite  River 
to  the  Mississippi  River,  a  Comite  River 
stage  control  structtu^  and  levee,  and  a 
Comite  River  channel  state  control 
structure.  The  plan  would  lower  stages 
along  the  Comite  River  and,  to  a  lesser 
extent,  along  the  Amite  River.  Four 
durations  (levels)  of  protection  are  being 
considered  along  the  Comite  River  10, 
25,  50.  and  100  years.  Excavated 


45814 


Federal  Regtter  /  Vol.  52.  No.  226  /  Tuesday.  November  24.  1967  /  Notices 


Federal  Register  /  Vol.  52.  No.  226  /  Tuesj^y.  November  24.  1987  /  Notices 


45015 


material  from  the  diversion  channel 
would  be  placed  along  the  channel.  The 
diversion  channel  would  be  about  35 
feet  deep  and  300-400  feet  wide.  About  7 
miles  of  channel  from  State  Highway  67 
to  U.S.  Highway  61  is  being  considered 
for  a  linear  recreation  lake  and  park, 
b.  Alternative  Plan  2  (ComJte  River 
and  Amite  River  Channel  Enlargement). 
This  plan  consists  of  channel 
modifications  of  the  Comite  and  Amite 
Rivers  to  reduce  flooding  along  the 
Comite  River  and,  to  a  lesser  extent, 
along  the  Amite  River.  The  extent  of 
channel  modiHcations  is  dependent  on 
the  four  levels  of  protection  along  the 
Comite  River  being  considered.  Channel 
modifications  are  shown  below. 


IIM 

il  of  proleciton 

WMO^channol 

■fitargements 

Mies  a«  dawmg 
and  snagging 

Comito 

Amita 
Rmt 

Comila 
Hv«r 

Anita 

10 

16 
16 
16 

16 

27.5 

25.. 

275 

n          .... 

22 

27.5 

- ♦— 

5.5 

100   

UMI 


c.  Alternative  Plan  3  (Reservoir  on 
Comite  River).  A  reservoir  was 
considered  for  the  Comite  River 

that  would  provide  the  same  levels  of 
protection  as  Plans  1  and  2.  Plan  3  has 
been  eliminated  from  further 
consideration  because  suitable  sites  for 
the  reservoir  would  require  extensive 
relocation  of  people.  Due  to  the 
topography  of  the  area,  the  dam 
embankment  would  be  of  considerable 
length.  A  smaller  reservoir  will  be 
considered  in  the  vicinity  of  Clinton. 
Louisiana.  This  reservoir  will  be 
considered  in  combination  with  features 
of  Plans  1  and  2.  These  plans  are 
discussed  in  subsequent  paragraphs. 

d.  Alternative  Plan  4  (Olive  Branch 
Reservoir  and  Comite  River  Diverion). 
This  plan  consists  of  features  of  Plan  1 
with  the  Olive  Branch  Reservoir.  Two 
sizes  of  reser\  oirs  are  being  studied. 
Both  reservoirs  are  dry  or  single-j 
purpose,  with  flood  control  pools 
ranging  from  about  3.200  to  5.700  acres. 

e.  Alternative  Plan  5  (Olive  Branch 
Reservoir  And  Comite  River 
Enlargement).  Plan  5  includes  features 
of  Plan  2  and  the  Ohve  Branch 
Reservoir.  | 

f.  Alternative  Plan  6  (Comite  River 
Diversion  and  Comite  and  Amite  Rivers 
Enlargement).  The  plan  consists  of 
features  of  Plan  1  and  Plan  2. 

g.  Alternative  Plan  7  (Olive  Branch 
Reservoir,  Comite  River  Diversion,  and 
Comite  and  Amite  Rivers 
Enlargements).  Plan  7  consists  of 
features  of  Plans  1  and  2  and  the  Olive 
Branch  Reservoir. 


h.  Non-Structural  Ahematives.  Non- 
Structural  alternatives,  including  flood 
proofing  of  homes,  flood  plain 
management,  relocation  of  structures, 
etc..  will  be  studied. 

i.  No  Action.  The  alternative  of  no 
action,  or  future-condition  without 
Federal  action,  will  be  the  basis  for 
comparing  any  action  alternative 
considered 

3.  Scoping  Process,  a.  A  public 
meeting  was  held  in  Baton  Rouge  on 
October  30, 1984,  to  discuss  results  of  an 
Initial  Evaluation  Report  that  had  been 
performed  for  the  entire  Amite  River 
Basin.  This  current  study  is  one  of 
several  that  were  determined  to  warrant 
further  investigation  following  the  1984 
meeting.  During  the  course  of  the  Comite 
River  Diversion  Study,  numerous 
meetings  have  been  held  between 
representatives  of  Federal  and  state 
agencies,  groups  and  individuals.  All 
affected  Federal,  state,  and  local 
agencies  and  other  interested  private 
organizations  and  parties  are 
encouraged  to  participate  throughout  the 
EIS  process 

b.  The  EIS  wiU  evaluate  impacts  of  the 
alternatives  on  resources  identified  as 
significantly  by  institutional,  public  or 
technical  recognition.  At  this  stage, 
project  economics  and  impacts  to  a 
scenic  stream  are  considered  areas  of 
special  interest. 

c.  The  U.S.  Fish  and  Wildlife  Service 
will  provide  a  Draft  Fish  and  Wildlife 
Coordination  Act  Report  for  attachment 
to  the  statement. 

d.  A  minimum  of  a  45-day  review 
period  for  the  Draft  statement  will  be 
allowed  for  all  interested  agencies  and 
individuals. 

4.  Scoping  Meeting.  A  scoping  meeting 
is  scheduled  to  take  place  at  7:00  p.m.  at 
the  Baker  Municipal  Center  in  Baker. 
Louisiana  on  November  17. 1987. 

5.  Availability.  The  Draft  EIS  is 
scheduled  to  be  available  to  the  public 
during  the  summer  of  1988. 

ADDRESS:  Questions  concerning  the 
proposed  action  and  draft  EIS  can  be 
directed  to  Mr.  Dave  Reece.  U.S.  Corps 
of  Engineers,  Enviromental  Analysis 
Branch  (CE-LMNPD-RE),  P.O.  Box  60267, 
New  Orleans,  Louisiana  70160-0267, 
telephone  (504)  862-2522. 

Dated:  November  16. 1987. 

lAayd  K.  Brown, 

Colonel,  Corps  of  Engineers,  District 
Engineer. 

(FR  Doc.  87-26990  Filed  ll-23-«7:  8:45  am] 

MIXING  CODE  3710-«4-«i 


OEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

(ERA  Docktt  No.  87-62-NG] 

JDS  Energy  Corp.;  Application  To 
Import  Natural  Gas  From  Canada 

AGENCY£conomic  Regidatory 
Administration.  DOE. 
action:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA]  of  the  Department 
of  Energy  (DOE]  gives  notice  of  receipt 
on  October  29. 1987.  of  an  application 
from  JDS  Energy  Corporation  (JOS)  for 
blanket  authorization  to  import  up  to  20 
Bcf  of  Canadian  natural  gas  over  a  two- 
year  period,  beginning  on  the  date  of  the 
Rrst  delivery,  for  short-term  and  spot 
maricet  sales  to  customers  in  the  United 
States.  JDS,  a  marketer  of  natural  gas,  is 
an  Ohio  corporation  with  its  principal 
place  of  business  in  Brecksville,  Ohio. 
JDS  proposes  to  purchase  the  gas  from  a 
variety  of  suppliers  and  to  use  existing 
pipeline  facilities  to  transport  the 
volumes  imported.  The  specific  terms  of 
each  import  and  sale  would  be 
negotiated  on  an  individual  basis, 
including  the  price  and  volumes,  based 
on  competition  in  the  market.  JDS  has 
requested  that  the  authorization  be 
granted  on  an  expedited  basis. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
date:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  December  24. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larine  A.  Moore,  Natural  Gas  Division, 

Economic  Regulatory  Administration, 

Forrestal  Building,  Room  GA-076. 1000 

Independence  Avenue.  SW. 

Washington.  DC,  20585.  (202)  586-9478. 
Diane  Stubbs,  Natural  Gas  and  Mineral 

Leasing.  Oi^ce  of  General  Counsel, 

U.S.  Department  of  Energy.  Forrestal 

Building,  Room  6E-042. 1000 

Independence  Avenue.  SW.. 

Washington,  DC,  20585.  (202)  586-6667 
SUPPLEMENTARY  INFORMATION:  The 
decision  on  this  application  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  gxiidelines.  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 


6684.  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 
Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-076,  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.  Washington,  DC  20585. 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.  e.s.t..  December  24. 
1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comment,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  A  request  to  file  additional 
written  comments  should  explain  why 
they  are  necessary.  Any  request  for  an 
oral  presentation  should  identify  the 
substantial  question  of  fact,  law,  or 
policy  at  issue,  and  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding.  Any  request  for  a 
conference  should  demonstrate  why  the 
conference  would  materially  advance 
the  proceeding.  Any  request  for  a  trial- 
type  hearing  must  show  that  there  are 
factual  issues  genuinely  in  dispute  that 
are  relevant  and  material  to  a  decision 
and  that  a  trial-type  hearing  is 


necessary  for  a  full  andr  true  disclosure 
of  the  facts.  If  an  adduional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  inclixling  the  application 
and  responses  filedpy  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316.  A  copiof  JDS'  application 
is  available  for  inspection  and  copying 
in  the  Natural  Gas  Elvision  Docket 
Room.  GA-076,  at  thaabove  address. 
The  docket  room  is  olen  between  the 
hours  of  8:00  a.m.  anq4:30  p.m.,  Monday 
through  Friday,  excepi  Federal  holidays. 

Issued  in  Washington,bC,  November  16. 
1987. 

Constance  L.  Buckley,    I  ^^ 

Director,  Natural  Gas  Dims  ion.  Office  of 
Fuels  Programs.  Economy  Regulatory 
Administration. 

[FR  Doc.  87-26905  Filed  l'|-23-87:  8:45  a.m.) 

BILLING  CODE  645041.0 


[ERA  Docket  No.  87-42-lIiG] 

Phillips  66  Natural  GasjCo.;  Marathon 
Oil  Co.;  Order  Amendirn  Authorization 
To  Export  Liquefied  Naural  Gas 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

action:  Notice  of  order  amending 
authorization  to  export  liquefied  natural 
gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  approving  a  joint 
request  by  Phillips  66  Natural  Gas 
Company  and  Marathon  Oil  Company  to 
amend  their  existing  liquefied  natural 
gas  (LNG)  export  authorization.  The 
amendment  will  enable  the  two 
exporters  to  charge  more  market 
responsive  prices  for  the  LNG  sold  to 
their  two  Japanese  customers. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076. 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC,  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  November  16. 
1987. 

Constance  L.  Buckley. 

Director,  Natural  Gas  Division,  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration. 

[FR  Doc.  87-26906  Filed  11-23-87;  8:45  a.m.) 

BILUNG  CODE  6450-01-0 


Energy  Information  Administration 

Agency  Collections  Under  Review  by 
the  Office  of  Management  and  Budget 

agency:  Energy  Information 
Administration.  DOE. 

ACTION:  Notice  of  requests  submitted  for 
clearance  to  the  Office  of  Management 
and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  provisions  of  tlie 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  listing  does  not  contain 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  section 
3504(h)  of  the  Paperwork  Reduction  Act. 
nor  management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  or 
extension;  (6)  Frequency  of  collection; 
(7)  Response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  An  estimate  of  the 
number  of  responses  annually;  (11) 
Annual  respondent  burden,  i.e.,  an 
estimate  of  the  total  number  of  hours 
needed  to  respond  to  the  collection;  and 
(12)  A  brief  abstract  describing  the 
proposed  collection  and  the 
respondents. 

DATES:  Comments  must  be  filed  on  or 
before  December  24, 1987.  Last  notice 
published  Monday.  October  5. 1987. 

ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place.  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

For  further  information  and  copies  of 
relevant  materials  contact:  Carole 
Patton,  Office  of  Statistical  Standards 
(EI-70),  Energy  Information 
Administration.  M.S.  lH-023,  Forrestal 
Building.  1000  Independence  Ave.,  SW., 
Washington.  DC  20585.  (202)  586-2222 
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SUPPUEMENTAIIV  tNTORMATIOM:  If  yOU 

anticipate  that  you  will  be  submitting 
comments,  but  find  it  di&lciilt  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3064. 
The  energy  information  collection 
submitted  to  OMB  for  review  wers: 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC-423 
3.1902-0024 

4.  Cost  And  Quality  of  Fuels  For  Electric 
Plants 

5.  Extension 

6.  Monthly 

7.  Mandatory 

8.  Businesses  or  other  for  profit,  State  or 
local  government.  Federal  agencies  or 
employees.  Non-profit  institutions 

9.  750  respondents 
la  9.000  responses 
11. 18.000  hours 
12.  FERC-423.  Cost  And  Quality  Of 

Fuels  For  Electric  Plants  is  used  to 
gather  information  on  the  cost  and 
quality  of  fuels  delivered  to  electric 
power  plants.  The  responses  are  used 
in  evaluation  of  individual  utility  costs 
and  practices  in  rate  cases,  and  in  the 
required  periodic  reviews  to  insure 
efficient  use  of  resources. 

1.  Federal  Energy  Regulatory 

Commission 
2.FERC-538 
3. 1902-0061 

4.  Gas  Pipeline  Certificate:  Initial 
Service 

5.  Extension 

6.  On  occasion 

7.  Required  to  obtain  or  retain  a  benefit 

8.  Businesses  or  other  for  profit 

9.  5  respondents 

10.  S  responses 
11. 1,600  hours 
12.  Pursuant  to  section  7(a)  of  the  NGA, 

the  Commission  requires  these  data  to 
determine  if  an  interstate  pipeline's 
existing  facilities  and  service  should 
be  extended  to  meet  initial  service 
requirements  of  a  local  distribution 
company. 

1.  Civilian  Radioactive  Waste 
Management 

2.  RW-859 
3. 1901-0287 

4.  Nuclear  Fuel  Data  Form 

5.  Revision 

6.  On  occasion 

7.  Mandatory 

8.  Businesses  or  other  for  profit 
9. 127  respondents 
10. 127  responses 

11.  3,810  hours 

12.  RW-859  collects  data  to  be  used  by 


the  Office  of  Qvilian  Radioactive 
Waste  Management  to  define, 
develop,  and  operate  its  programs 
which  require  information  on  spent 
nuclear  fiiel  inventories,  generation 
rates,  and  storage  capacities. 
Respondents  are  all  owners  of  nuclear 
power  plants  and  owners  of  spent 
nuclear  fuel. 

StataH>ry  Anthorily:  Sec.  5(a).  Hb),  13(b). 
and  52.  Pub.  L.  93-275,  Federal  Energy 
Administration  Act  of  1974  (15  U.S.C  764(a). 
764(b).  772(b),  and  790(a)). 

Issued  in  Washington.  DC  November  17, 
1987. 

Yvonne  M.  Bishop, 

Director.  Statistical  Standards,  Energy 
Information  Administration. 
[FR  Doc.  87-26997  Filed  11-23-87;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(Fm.>3295-2] 

Agency  Information  Collection 
Activities  Under  OIMB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  3507(a)(2](B]  of  the 
Papework  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  O^tce  of 
Management  and  Budget  (OMB)  for 
review.  The  ICR  describes  the  nature  of 
the  solicitation  and  the  expected  impact, 
and  where  appropriate  includes  the 
actual  data  collection  instnmient.  The 
following  ICRs  are  available  for  review 
and  comment 

RW  FURTHER  INFORMATION  CONTACT: 

Carla  Levesque  at  EPA,  (202)  38^^40 
(FTS  382-2740). 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  NSPS  Recordkeeping  and 
Reporting  Requirements  for  Asphalt 
Concrete  PlanU.  (Subpart  I).  (EPA  ICR 
#1127). 

Abstract:  Owners  and  operators  of 
hot  mix  asphalt  facilities  must  notify 
EPA  of  construction,  reconstruction, 
modification,  anticipated  or  actual  start- 
up, and  dates  and  results  of 
performance  tests.  Records  must  also  be 
maintained  of  any  performance  test 
results  as  well  as  the  occurrence  and 
duration  of  any  start-up  or  malfunction. 


The  States  and/or  EPA  ase  the  data  to 
target  inspections  and,  when  necessary, 
as  evidence  in  court 

Respondents:  Owners  and  Operators 
of  Hot  Mix  Asphalt  Facilities. 

Estimated  Annual  Burden:  3,801 
hours. 

Frequency  of  Collection:  One  time 
only. 

Title:  NSPS  Recordkeeping  and 
Reporting  Requirements  for  Lead  Acid 
Battery  Manufacturing  Plants.  (Subpart 
KK)  (EPA  ICR  #1072) 

Abstract  Owners  and  operators  of 
lead  acid  battery  manufacturing  plants 
that  have  a  daUy  output  capacity  of  6V& 
tons  of  lead  must  notify  EPA  of 
construction,  start-up,  date  of  the  initial 
performance,  and  the  results  of  the 
initial  performance  test  Also  required 
are  records  noting  the  occurrence  and 
duration  of  any  start-up,  shut-down,  or 
malfunction  of  an  affected  facility. 
Facilities  using  scrubbers  must  install, 
maintain,  and  operate  a  monitoring 
device  that  measures  and  records 
pressure  drop  across  the  scrubbing 
system.  Records  of  pressure  drop 
provide  information  pertaining  to  lead 
emissions.  The  States  and /or  EPA  use 
the  data  to  ensure  compliance  with  the 
standard,  to  target  inspections,  and. 
when  necessary,  as  evidence  in  court. 

Respondents:  Lead  Acid  Battery 
Manufacturers. 

Estimated  Annual  Burden:  4,106 
hours. 

Frequency  of  Collection:  One  time 
only. 
«        •        *        *        * 

Comments  on  the  abstract  on  this 
notice  may  be  sent  to: 

Carla  Levesque.  U.S.  Environmental 
Protection  Agency.  Office  of  Standard 
and  Regulations  (PM-223), 
Information  and  Regulatory  System 
Division,  Information  Policy  Branch, 
401  M  St,  SW.  Washington,  DC  20460 
and 

Nicolas  Garcia,  Office  of  Management 
and  Budget  Office  of  Information  and 
Regulatory  Affairs,  New  Executive 
Office  Building  (Room  3019).  726 
Jackson  Hace,  NW..  Washington,  DC 
20503. 
Date:  November  17, 1987. 

David  Sch  wan. 

Chief.  Information  Policy  Branch. 

[FR  Doc.  87-27002  Filed  11-23-87;  8:45  am) 
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(FRL  3294-7] 

Science  Advieory  Beard, 
Environmentat  Enginaering 
Committee.  Unsaturated  Zone  Code 
Subcommittee;  Open  Meeting 

Under  Pub.  L  92-463.  notice  is  hereby 
given  that  the  Unsaturated  Zone  Code 
Subcommittee  of  the  Science  Advisory 
Board's  Environmental  Engineering 
Committee  wil)  ho)d  a  one-day  meeting 
on  Thursday,  December  10, 1987  at  the 
U.S.  Environmental  Protection  Agency's 
Region  8  Headquarters  in  Denver, 
Colorado.  The  meeting,  which  will  be 
held  in  the  South  Dakota  Room,  999 18th 
Street,  Denver.  CO,  will  begin  at  8:30 
a.m.  and  end  no  later  than  5:00  pjn. 

The  purpose  of  the  meeting  is  to  begin 
the  review  of  the  Office  of  Solid  Waste's 
Unsaturated  Zone  Code  FECTUZ.  TTie 
Subcommittee  will  consider  the 
following  document  in  its  review: 

(1)  The  Octoboer  16. 1987 
Memorandum  "Science  Advisory  Board 
Review  of  the  Unsaturated  Zone  Code 
for  Office  of  Solid  Waste  Fate  and 
Transport  Model." 

(2)  "Developing  Joint  Probability 
Distributions  of  Solid- Water  Retention 
Characteriatics"  by  Robert  Carsel  axid 
Rudolph  Parrish, 

(3)  "Methodology  for  Simuladrai  Flow 
and  Transport  in  the  Unsaturated 
Zone." 

(4)  "FECTUZ."  September  1987  and. 

(5)  "Rational  for  the  Development  of 
FECTUZ." 

Copies  of  these  documents  are 
identified  by  the  number  F-87-UZMN- 
FFFFF  in  the  RCRA  Docket  The  RCRA 
Docket  is  located  in  Sub-basement  room 
212  at  U.S.  EPA  (WH-,562),  401 M  Street 
Street  SW..  Washington.  DC  2046a  The 
docket  is  open  from  9£0  ajn.  to  4:00  pjn. 
Monday  through  Friday  except  for 
federal  holidays.  Please  call  Michel  Lee, 
(202)  475-8327  to  use  the  docket 

The  meeting  is  open  to  the  publa  Any 
member  of  the  public  wishing  to  attend, 
make  brief  oral  comments,  or  submit 
written  comments  to  the  Unsaturated 
Zone  Code  Subcommittee  should  notify 
Mrs.  Kathleen  Conway.  Executive 
Secretary,  or  iAn.  Marie  Miller.  Staff 
Secretary,  of  the  Science  Advisory 
Board  at  202/382-2552  by  December  7, 
1987. 

Teny  F.  Yode, 

Director.  Science  Advisory  Board 

Date:  November  1«,  1087 
[FR  Doc.  87-27084  Filed  11-23-87;  8:45  am] 
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[FRL-3294-8I 

Sdenoe  Advisory  Board,  Research 
Strategies  Committee-Ccotogteal 
Effects  Subgroup;  Cancellation  of 
Open  Meeting 

Notice  is  hereby  given  hi  accordance 
with  Pub.  L.  92-463  that  the  meeHng  of 
the  Research  Strategies  Committee- 
Ecological  Effects  Subgroup  of  the 
Science  Advisory  Board  that  was 
scheduled  to  be  held  on  December  15 
and  16, 1987  at  the  General  Academy 
Building,  Conference  Room  #309  on  the 
comer  of  Avenues  B  and  Mulberry, 
North  Texas  State  University,  Denton. 
Texas,  has  been  cancelled. 

For  further  information  please  contact 
Ms.  Janis  C.  Kurtz,  Executive  Secretary. 
Science  Advisory  Board  on  (202)  382- 
2552. 

Terry  F.  Yosie. 
Director,  Science  Advisory  Board. 

Date:  November  17. 1987. 
[FR  Doc.  87-27003  Filed  11-23-87;  8:45  am] 


[OPP-00249;  FRL-3294-9] 

State-FIFRA  Issues  Reeearcii  and 
Evaluation  Group  (SFIREG);  Open 
Meeting 

AOENCV:  Environmental  Protection 
Agency  (H^A). 
ACTION:  Notice. 


SUMMARY:  Tbete  will  be  a  2-day  meeting 
of  the  State  FIFRA  Issues  Research  and 
Evaluation  Group  (SHREG).  The 
meeting  will  be  Open  to  the  public 
DATE:  Monday,  December  14,  and 
Tuesday,  December  15. 1987.  beginning 
at  8:30  a.m.  on  December  14  and  ending 
prior  to  mid-aftemoon  on  December  15. 
1987. 

ADOness:  The  meeting  will  be  held  at 
Hyatt  Regency— Crystal  City.  2799 
Jefferson  Davis  Highway.  Arhngton,  VA 
22202.  {703-486-1234). 
FOR  FURTNGR  INFORMATION  CONTACT 
By  mail.  Wiilip  H.  Gray.  Jr..  Office  of 
Pesticide  Programs  {TS-766C). 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  1115,  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway,  Arlington.  VA 
22202.  (703-557-7008). 
SUPPLEMENTARY  INFORMATION:  The 
tentative  agenda  thus  far  includes  the 
following  topics: 

1.  A  status  report  by  the  Director. 
Office  of  Pesticide  Programs,  on  ongoing 
FIFRA-State  issues. 

2.  Action  items  from  the  July  1987 
meeting  of  the  SFIREG. 


3.  Regional  reports. 

4.  Working  Committee  reports. 

5.  Presentations  by  the  Office  of 
Pesticide  Program's  Registration 
Division  on  issues  of  interest  to  State 
Lead  Agencies. 

6.  Presentations  by  the  Office  of 
Compliance  Monitoring  on  issues  of 
interest  to  State  Lead  Agencies. 

7.  Other  topics  as  appropriate. 
Dated:  November  16, 1987. 

Susan  H.  Wayland, 

Acting  Director.  Office  of  Pesticide  Program: 
[FR  Doc.  87-27005  Filed  11-23-87;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-380a  2100  M  Street 
NW..  Suite  140.  Washington,  DC  20037. 
For  further  information  on  this 
submission  contact  Terry  Johnson, 
Federal  Communications  Commission, 
(202)  632-7513.  Persons  vrishing  to 
comment  on  this  information  collection 
should  contact  J.  Timothy  Sprehe,  Office 
of  Management  and  Budget,  Room  3235 
NEOB.  Washington.  DC  20503,  (202)  395- 
4814. 

OMB  Number  3060-0108. 
Title:  Emergency  Broadcast  System 
(EBS)  Activation  Report. 
Form  Number  FCC  201. 
Action:  Extension. 

Respondents:  Businesses  (including 
small  businesses). 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  350 
Responses;  30  Hours. 

Needs  and  Uses:  Broadcast  stations 
are  requested  by  FCC  to  voluntarily 
submit  the  EBS  Activation  Report  The 
data  enables  the  Commission,  the 
National  Weather  Service,  and  the 
Federal  Emergency  Management 
Agency  to  evaluate  the  efficiency  and 
effectiveness  of  their  program  to 
develop  an  operational  capability  for 
national,  state  or  local  officials  to  use 
the  EBS  at  the  state  and  local  level. 


BEST  COPY  AVAILABLE 
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Federal  Communications  Commission. 

William  |.  Tricarico. 

Secretary. 

|FR  Doc.  87-26966  Filed  lt-23-87;  8:45  ami 
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Public  Infonnation  Collection    | 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  16, 1987.  I 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget  as 
required  by  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3507).  For  further 
information  contact  Doris  Benz,  Federal 
Communications  Commission,  (202)  632- 
7513. 


OMB  No.:  3060-0390. 

TitJe:  Broadcast  Station  Annual 
Employment  Report. 

Form  No.:  FCC  395-B. 

A  revised  application  form  FCC  395-B 
has  been  approved  for  use  through  09/ 
30/90.  The  current  edition  of  FCC  395-B 
will  remain  in  use  until  the  revised 
forms  are  available.  At  that  time,  a 
Public  Notice  will  be  issued  containing 
information  on  availability  and 
implementation. 


OMB  No.:  3060-0113. 

Title:  Broadcast  Equal  Employment 
Opportunity  Program  Report 

Form  No.:  FCC  396. 

A  revised  application  form  FCC  396 
has  been  approved  for  use  through  09/ 
30/90.  The  current  edition  of  FCC  396 
will  remain  in  use  until  the  revised 
forms  are  available.  At  that  time,  a 
Public  Notice  will  be  issued  containing 
infonnation  on  availability  and 
implementation. 

OMB  No.:  3060-0120.  I 

Title:  Broadcast  Equal  Employment 
Opportunity  Model  Program  Report. 

Form  No.:  FCC  396-A. 

A  revised  application  form  FCC  396-A 
has  been  approved  for  use  through  09/ 
30/90.  The  current  edition  of  FCC  396-A 
will  remain  in  use  until  the  revised 
forms  are  available.  At  that  time,  a 
Public  Notice  will  be  issued  containing 
information  on  availabihty  and 
implementation. 

Federal  Communications  Commission. 
William  J.  Tricarico.  I 

Secretary.  ' 

(PR  Doc.  87-26967  Filed  11-23-87;  8:45  am) 
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(Report  No.  CF-7] 

Window  Notice  For  The  Filing  of  FM 
Broadcast  Applications 

Released:  November  6, 1987. 

Notice  is  hereby  given  that 
apphcations  for  vacant  FM  Broadcast 
allotment  listed  below  may  be  submitted 
for  filing  during  the  period  beginning  on 
the  date  of  release  of  this  public  notice 
and  ending  December  15, 1987  inclusive. 
Selection  of  a  permittee  from  a  group  of 
acceptable  applicants  will  be  by  the 
Comparative  Hearing  process. 


Chaimat 

Of, 

State 

244A 

San  Sab*              

Texas 

Federal  Communications  Commission. 

William ).  Tricarico, 

Secretary. 

[PR  Doc.  87-26975  Filed  11-23-87;  8:45  am) 
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[Report  No.  16911 

Petitions  For  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

November  16, 1987. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  PubHc 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street. 
NW.,  Washington,  DC,  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202-857-3800).  Oppositions  to 
these  petitions  must  be  filed  December 
10, 1987.  See  S  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 
Subject:  Amendment  of  S  73.202(b),  Table  of 

Allotments,  FM  Broadcast  Stations. 

(Claremore,  Oklahoma]  (MM  Docket  No. 

85-156.  RM-4938) 
Numtier  of  petitions  received:  1 
Subject  Revision  of  Part  21  of  the 

Commission's  Rules.  (CC  Docket  No.  86- 

128) 
Number  of  petitions  received:  2 
Subject:  Review  of  Technical  Parameters  for 

FM  Allocation  Rules  of  Part  73,  Subpart 

B,  FM  Broadcast  Stations.  (MM  Docket 

No.  86-144) 
Number  of  petitions  received:  2 
Subject:  Amendment  of  S  73.202(b),  Table  of 

Allotments.  FM  Broadcast  Stations. 

(Palmyra.  Missouri  and  Pittsfield, 

Illinois)  (MM  Docket  No.  86-146,  RM- 

4958) 


Number  of  petitions  received:  1 
Subject:  Amendment  of  5  73.202(b).  Table  of 
Allotments,  FM  Broadcast  Stations. 
(Pleasant  Hope.  Missouri)  (MM  Docket 
No.  86-30.  RM-5236) 
Number  of  petitions  received:  1 
Subject:  Amendment  of  §  73.202(b).  Table  of 
.Allotments,  FM  Broadcast  Stations. 
(Mesquite,  Nevada)  (MM  Docket  No.87- 
94.  RM-5584) 
Number  of  petitions  received:  1 
Federal  Communications  Commission. 
William  |.  Tricarico. 
Secretary. 

(FR  Doc.  87-26976  Filed  11-23-87;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND    . 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Interim  Procedures  for  Requesting 
Health  Assessments 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  HHS. 

action:  Notice  of  interim  procedures. 

summary:  Section  104(i)(6)(B)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  authorizes  the 
Administrator  of  ATSDR  to  perform 
health  assessments  for  releases  or 
facilities  where  individual  persons  or 
licensed  physicians  provide  information 
that  individuals  have  been  exposed  to  a 
hazardous  substance,  for  which  the 
probable  source  of  such  exposure  is  a 
release,  as  defined  under  CERCLA.  In 
addition,  section  3019(c)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
permits  any  member  of  the  public  to 
submit  evidence  of  releases  of  or 
exposure  to  hazardous  constituents  in  a 
landfill  or  surface  impoundment,  which 
ATSDR  can  use  as  the  basis  for  a  health 
assessment.  This  notice  describes  the 
interim  procedure  for  individuals  to 
follow  to  request  that  ATSDR  perform 
such  health  assessments.  Comments  are 
requested  on  these  interim  procedures  to 
assist  ATSDR  in  promulgating  at  a  later 
date  regulations  dealing  with  the 
initiation  and  conduct  of  health 
assessments  and  other  health  effects 
studies. 

date:  Written  comments  should  be 
submitted  by  February  22, 1987. 

address:  Written  comments  in  response 
to  this  notice  should  bear  the  docket 
control  number  ATSDR-3,  and  should 
be  submitted  to:  Director,  Office  of 
External  Affairs,  Agency  for  Toxic 
Substances  and  Disease  Registry, 


Chamblee  28  South,  1600  Oifton  Road 
NE.,  Atlanta,  Georgia  30333. 

All  written  comments  on  this  notice 
will  be  available  for  public  inspection  at 
the  Agency  for  Toxic  Substances  and 
Disease  Registry,  Building  28  South. 
Room  1103.  4770  Bufofd  Highway  NE., 
Chamblee,  Georgia,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Georgi  Jones.  Director.  Office  of 
External  Affairs,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Chamblee  28  South,  1600  Clifton  Road 
NE.  Atlanta.  Georgia  30333.  Telephone: 
(404)  454-^4620, 

MIPPUMENTARY  INFORMATION:  On 
October  17, 1986,  the  President  signed 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
(Pub.  L  99-499),  which  extends  and 
amends  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  (42  U.S.C.  9601  at  seq.]. 
Section  110  of  SARA  amends  section 
104(i)  of  CERCLA  (42  VS.C.  9604(f))  to 
authorize  the  Administrator  of  ATSDR 
to  perform  health  assessments  for 
releases  or  facilities  where  individual 
persons  or  licensed  physicians  provide 
information  that  individuals  have  been 
.  exposed  to  a  hazardous  substance,  for 
which  the  probable  source  of  mcfa 
exposure  is  a  release,  as  defined  in  the 
Act.  In  addition,  section  3019(c)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  (42  UAC.  8039a(c)) 
authorizes  any  member  of  the  public  to 
submit  evidence  of  releases  of  or 
exposure  to  hazardous  constituents  in  a 
landfill  or  surface  impoundment,  which 
ATSDR  can  use  as  the  basis  for  a  health 
assessment. 

The  purpose  of  this  notice  is  to  set 
forth  interim  procedures  for  individuals 
to  follow  to  request  ATSDR  to  perform 
health  assessments.  ATSDR  wiD  operate 
pursuant  to  these  procedures  pending 
promulgation  of  regulations  dealing  with 
the  initiation  and  conduct  of  health 
assessments  and  other  ATSDR  studies 
authorized  under  COICLA.  SARA,  and 
RCRA. 

A  health  assessment  is  the  evaluation 
of  data  and  information  on  die  release 
of  hazardous  substances  into  the 
environment  in  order  to:  assess  any 
ciurent  or  future  impact  on  public 
health,  develop  health  advisories  or 
other  public  health  recommendations, 
and  identify  studies  or  actions  needed  to 
evaluate  and  mitigate  or  prevent  human 
health  effects.  ATSDR.  wiien  conducting 
a  beald)  assessment,  will  consider  such 
factors  as  the  nature  and  extent  of 
contamination  at  a  particular  site,  the 


existence  of  potential  pathways  of 
human  exposure,  the  proximity  of 
human  populations  to  the  site  or  release, 
and  the  potential  for  adverse  health 
outcomes  resulting  from  exposure  to  the 
substances  of  concern. 

ATSDR  will  accept  and  review 
requests  to  perform  health  assessments 
from  such  entities  as  an  individual 
person  or  persons,  organizations, 
corporations,  businesses,  and  State  and 
local  governmental  units.  All  requests  to 
ATSDR  to  perform  health  assessments 
should  be  sent  in  writing  to:  Associate 
Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Chamblee,  Building  27. 1600  Clifton 
Road  NE.,  Atlanta,  Georgia  30333. 
Requests  to  ATSDR  to  conduct  a 
health  assessment  should  contain,  at  a 
minimum:  (1)  The  name,  address 
(including  Zip  Code),  and  telephone 
number  of  the  requester  (2)  the 
organization  or  group  the  requester 
represents,  if  any;  (3)  die  name  and 
location  of  the  facility  or  release  of 
concern;  (4)  a  statement  by  the  requester 
of  his  or  her  perception  of  the  potential 
health  problenie  associated  with  the 
facility  or  release:  and  (5)  a  statement 
requesting  ATSDR  to  pwform  a  healdi 
assessment.  In  addition,  the  requester 
should  include,  if  available:  (1)  Any 
other  information  pertaining  to  the 
facility  or  release,  such  as  the  nature 
and  amount  of  the  hazardous 
substances  of  concern,  indicating,  if 
known,  the  media  contaminated  (e.g., 
soil,  ground  water,  air,  surface  water, 
food  chain);  (2)  potential  pathways  for 
human  exposure:  (3)  die  nature  and 
proxiinity  of  die  potentially  affected 
human  community;  and  (4)  Federal, 
State,  or  local  agencies  which  have  been 
notified  or  which  have  investigated  the 
facility  or  release.  This  data  collection 
has  been  reviewed  and  approved  by 
OMB  in  accordance  with  the  Paperwork 
Reduction  Act  and  assigned  the  control 
number  0920-0204. 

ATSDR  may  contact  other  Federal, 
State,  and  local  agencies  to  obtain  any 
information  Uiat  wiU  assist  ATSDR  in 
characterizing  the  facility  or  release. 

In  determining  whether  to  conduct  a 
health  assessment  in  response  to  a 
public  request,  ATSDR  will  consider, 
among  other  factors:  (1)  The  location, 
concentration,  and  toxicity  of  the 
hazardous  substances:  (2)  the  potential 
for  human  exposure;  (3)  the 
recommendations  and  findings  of  other 
governmental  agencies;  and  (4)  other 
ATSDR  priorities,  such  as  its  statutory 
mandate  to  conduct  health  assessments 
at  all  sites  on.  or  proposed  for  inclusion 
on,  the  National  Priority  List. 

The  requester  of  a  health  assessment 
will  be  notified  in  writing  by  the 


Associate  Administrator  of  ATSDR's 
determination  that  either  (1)  a  healUi 
assessment  will  be  performed;  (2)  a 
health  assessment  will  not  be 
performed:  or  (3)  further  information 
concerning  the  facility  or  release  is 
required  before  a  decision  can  be  made 
whether  a  health  assessment  will  be 
performed.  If  a  health  assessment  is 
performed.  ATSDR  will  provide  copies 
of  the  health  assessment  report  to  at 
least  the  requester,  the  U.S. 
Environmental  Protection  Agency,  and 
appropriate  State  and  local 
governmental  agencies.  In  addition, 
copies  of  the  health  assessment  report 
will  be  available  to  the  public  upon 
request  If  a  health  assessment  is  not 
initiated  in  response  to  a  request  from 
the  public,  ATSDR  shall  provide  die 
requester  a  written  explanation  of  why 
a  health  assessment  is  not  appropriate. 

Dated;  November  17, 1987. 
James  O.  Mason, 

Administrator.  Agency  for  Toxic  Substances 
and  Disease  Registry. 

[FR  Doc.  87-26981  Filed  11-23-87;  8:45  am  J 

BILUNO  CODE  416O-20-«i 


Centers  for  Disease  Control 

CoHectfon  of  Fees  for  Sanitation 
inspections  of  Paesenger  Cruise  Ships 

agency:  Centers  for  Disease  Control 
(CDC).  Public  Health  Service.  HHS. 
action:  Notice  of  collections  of  fees  for 
sanitation  inspections  of  passenger 
cruise  ships. 

summary:  Collection  of  fees  for 
sanitation  inspections  of  passenger 
cruise  ships  currenUy  inspected  under 
the  Vessel  Sanitation  Program.  CDC  will 
commence  on  January  1, 1988. 
EFFECTIVE  DATE:  January  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vernon  N.  Houk,  M.D.,  Director,  Center 
for  Environmental  Health  and  Injury 
Control.  CDC.  Atlanta,  Georgia,  30333. 
Telephone:  FTS:  236-4111.  Commercial: 
(404)  452-4111. 

SUPPLEMENTARY  INFORMATION: 

Purpose  and  BackgnHind 

A  notice  of  request  for  public 
comment  on  a  proposal  for  collection  of 
fees  for  sanitation  inspections  of 
passenger  cruise  ships  currently 
inspected  under  the  Vessel  Sanitation 
Program,  CDC  was  published  in  the 
Federal  Register  on  Friday,  July  17. 1987 
(52  FR  27060).  A  subsequent  amendment 
to  extend  the  comment  period  an 
additional  30  days  was  published  in  the 
Federal  Register  on  Wednesday,  August 
12. 1987  (52  FR  29889). 
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The  Federal  Register  notice  of  July  17. 
1987  (52  FR  27060)  cited  the  appropriate 
authority  for  the  vessel  sanitation 
inspections  (Public  Health  Service  Act 
Sections  361-369.  42  U.S.C.  264-272)  and 
the  authority  to  collect  fees  for  the  full 
costs  of  services  (Pub.  L  99-591,  Sec. 
lOl(i)). 

Discussion  of  Comments 

The  public  notice  of  the  intent  to  ' 
collect  fees  provided  a  30  day  comment 
period  which  was  extended  an 
additional  30  days  at  the  request  of 
members  of  the  cruise  ship  industry. 
During  the  comment  period,  comments 
were  received  from  4iB  sources,  one  of 
which  was  the  International  Committee 
of  Passenger  Lines  (ICPL)  representing 
19  separate  cruise  lines  and  their 
subsidiaries.  Of  the  46  comments 
received.  38  supported  CDC's  position 
and  therefore  are  not  addressed  in  this 
notice.  Discussion  of  the  other 
substantive  comments  and  CDC's 
responses  follows: 

Comment:  Several  commentors 
questioned  the  statutory  authority  of 
CDC  to  conduct  sanitation  inspections 
and  suggested  that  the  Vessel  Sanitation 
Program  was  not  structured  to  prevent 
the  importation  of  communicable 
diseases  into  the  United  States.  Other 
commentors  questioned  the  authority  of 
CDC  to  collect  fees  for  the  vessel 
sanitation  inspections.  One  commentor 
suggested  that  the  collection  of  fees  was 
a  violation  of  the  International  Health 
Regulations  of  the  World  Health     | 
Organization.  ' 

Response:  After  consultation  with  the 
Office  of  General  Counsel,  it  is  CDC's 
conclusion  that  the  collection  of  fees  for 
sanitation  inspections  of  passenger 
cruise  ships  is  covered  by  existing 
authorizations,  that  42  U.S.C.  264-272 
provide  the  statutory  authority  for  CDC 
to  conduct  sanitation  inspections,  and 
that  the  collection  of  fees  for  sanitation 
inspections  of  passenger  cruise  ships 
does  not  violate  the  intent  of  the 
International  Health  Regulations. 

Comment  One  commentor  suggested 
that  the  fee  set  for  a  small  vessel  was 
too  low  and  proposed  an  alternate 
method  of  payment  of  a  general  tax 
based  on  tonnage  or  ship  size.  Another 
commentor  suggested  that  the 
complexity  and  length  of  inspection  is  a 
function  of  the  number  of  galleys, 
pantries,  and  other  facilities  that  serve 
the  passengers  and  crew.  The  same 
commentor  suggested  that  the 
percentage  of  new  ships  in  the  large  and 
extra  large  CRT  categories  will  increase 
in  the  future  and  eventually  require  a 
revised  fee  schedule. 

Response:  The  schedule  of  fees  set 
forth  in  the  public  notice  was  based  on 


the  Gross  Register  Tonnage  (GRT)  of  the 
passenger  vessels  as  reported  by  Lloyds 
of  London.  CDC  believes  that  the  use  of 
GRT  is  a  reasonable  and  equitable 
method  for  determining  fees  since  the 
number  and  size  of  the  food  service 
areas  and  the  size  of  the  onboard  water 
systems  are  generally  functions  of  the 
vessel's  GRT.  CDC,  after  considering  the 
commentor's  alternative  proposal  which 
also  acknowledges  that  correlation,  sees 
no  advantage  in  the  commentor's 
proposal  over  CDC's.  CDC  agrees  that 
as  the  percentage  of  new  vessels  in  the 
large  and  extra  large  category  increases 
in  the  future,  a  revised  fee  schedule  may 
be  necessary.  The  fee  schedule  is  based 
on  CDC's  estimate  that  the  complexity 
and  time  required  to  conduct  sanitation 
inspections  depends  upon  a  vessel's 
size.  CDC  will  periodically  review  the 
fee  schedule.  If  actual  experience  in  fee 
collection  indicates  that  CDC's  proposed 
system  does  result  in  substantial 
inequity.  CDC  will  act  promptly  to 
correct  the  situation. 

Comment-  Other  commentors 
suggested  that  because  the  vessel 
sanitation  inspections  are  a  government 
function,  the  government  should  bear 
the  full  cost  of  the  program. 

Response:  CDC  believes  that  the 
collection  of  fees  to  recover  the  full  cost 
of  the  Vessel  Sanitation  Program  is 
prudent  public  policy  and  fulfills 
government  responsibilities. 

Comment:  Two  commentors  suggested 
the  collection  of  fees  by  a  contractor 
created  a  perception  of  collusion. 

Response:  CDC  will  retain 
responsibility  for  the  collection  of  fees; 
cruise  lines  will  be  billed  directly  by 
CDC.  CDC  is  confident  that  programs  it 
will  put  into  place  to  monitor  the 
collection  of  fees  will  be  sufficiently 
stringent  to  preclude  any  actual 
collusion  or  conflict  of  interest  and  to 
negate  any  perception  of  collusion  or 
conflict  of  interest. 

Comment:  One  commentor  expressed 
concern  that  CDC  limit  its  recovery  of 
costs  to  actual  cost  of  operating  the 
program  and  requested  that  CDC 
establish  a  detailed  cost  accounting 
system  to  ensure  that  costs  recovered 
are  only  those  actually  attributable  to 
the  operation  of  the  program.  The 
commentor  also  requested  that  both  the 
annual  costs  of  the  program  and  the 
amount  of  fees  collected  be  publicly 
reported  on  a  yearly  basis. 

Response:  CDC's  previously  stated 
intention  is  to  limit  its  recovery  to  only 
those  costs  actually  attributable  to  the 
operation  of  the  program.  CDC  intends 
to  apply  accepted  cost  accounting 
principles  in  determining  costs  as 
required  by  OMB  Circular  A-25,  "User 


Charges."  These  determinations  can  be 
made  available  to  the  public. 

Applicability 

The  fees  will  be  applicable  to  all 
passenger  cruise  vessels  for  which 
sanitation  inspections  are  conducted  as 
part  of  the  Vessel  Sanitation  Program, 
CDC. 

Fees 

The  following  fee  schedule  will  apply 
through  December  31, 1988. 
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Vena*  size 


<  15.000  GRT 

15-30.000  GRT 

>30-65.000  GHT.. 
>65.000  GHT 


Fee 


$1,075 
^150 
3.22s 
4J00 


Inspections  and  Reinspections  involve 
the  same  procedure  and  require  the 
same  amount  of  time;  therefore  they  will 
be  charged  at  the  same  rate. 

Prior  to  January  1. 1988.  instructions 
as  to  the  billing  procediu"e  and  method 
of  payment  will  be  provided  to  owners/ 
agents  of  all  passenger  cruise  vessels 
calling  at  United  States  ports  of  entry. 

Dated:  November  IB.  1987. 
Glenda  S.  Cowart, 

Director.  Office  of  Program  Support,  Centers 
for  Disease  Control. 
(FR  Doc.  87-26978  Filed  ll-2a-87: 8:45  am] 

BILUNG  CODE  41«»-1»^ 

Contract  for  Sanitation  inspection  of 
Passenger  Cruise  Ships 

agency:  Centers  for  Disease  Control 
(CDC).  Public  Health  Service.  HHS. 
action:  Notice  of  intent  to  contract  for 
sanitation  inspections  of  passenger 
cruise  ships.  

summary:  The  Public  Health  Service 
intends  to  contract  with  a  party,  or 
parties,  for  routine  sanitation 
inspections  of  passenger  cruise  ships 
currently  inspected  imder  the  Vessel 
Sanitation  Program,  CDC.  The 
contractor(s]  would  conduct  physical 
inspections  only  and  would  report 
results  to  CDC.  CDC  will  retain  primary 
responsibility  for  the  program  including 
scheduling  inspections,  determining  the 
content  of  the  inspections,  oversight  of 
inspections,  and  reporting  inspection 
results  to  the  public. 
EFFECTIVE  DATE:  On  or  about  March  1, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Vernon  N.  Houk,  M.D..  Director,  Center 
for  Environmental  Health  and  Injury 
Control.  CDC.  Atlanta.  Georgia.  30333. 
Telephone:  FTS:  236-4111.  Commercial: 
(404)  452-4111. 


SUPPLEMENTARY  INFORMATION: 
Purpose  and  Background 

A  notice  of  request  for  public 
comment  on  a  proposal  to  contract 
sanitation  inspections  of  passenger 
cruise  ships  currently  inspected  under 
the  Vessel  Sanitation  Program.  CDC  was 
published  in  the  Federal  Register  on 
Thursday.  August  20. 1987  (52  FR  31448). 

The  Federal  Register  notice  cited  the 
appropriate  authority  for  the  vessel 
sanitation  inspections  (Public  Health 
Service  Act  Sections  361-369.  42  U.S.C 
264-272).  Regulations  for  the  inspection 
program  appear  at  42  CFR  Part  71. 

Discussion  of  Comments 

The  public  notice  provided  a  30  day 
comment  period  during  which  comments 
were  received  from  87  sources;  one  of 
those  sources  was  the  International 
Committee  of  Passenger  Cruise  Lines 
(ICPL)  representing  19  cruise  lines  and 
their  subsidiaries.  Discussion  of  the 
substantive  comments  and  CDC's 
responses  follows: 

Comment-  Several  commentors  raised 
the  issue  of  the  potential  for  a  conflict  of 
interest  if  the  contract(s)  is  awarded  to  a 
firm  which  also  provides  goods  or 
services  to  the  cruise  ship  industry. 

Response:  CDC  agrees  that  there 
exists  the  potential  for  a  conflict  of 
interest  in  contracting  for  the  sanitation 
inspections  if  in  addition  to  conducting 
inspections,  the  contractor(s)  also 
provide(s)  goods  and  services  to  the 
passenger  cruise  ships.  Therefore,  under 
the  terms  of  any  resulting  inspection 
services  contract,  the  contractor(s)  will 
not  be  allowed  to  enter  into  separate 
financial  arrangements  with  vessel 
owners,  operators,  and/or  staff  for 
providing  consultations  or  training 
related  to  the  improvement  of  sanitation 
activities  on-board  vessels  inspected 
under  the  Vessel  Sanitation  Program. 
The  contractor(s)  will  be  required  to 
provide  CDC  with  an  affidavit  from  an 
authorized  officer  of  the  contractor(s] 
stating  that  the  only  direct  or  indirect 
benefit  received  from  the  contractual 
arrangement  with  CDC  will  be  the  fee 
paid  directly  by  CDC. 

Comment-  Several  commentors  also 
expressed  the  belief  that  the  sanitation 
inspection  of  passenger  cruise  ships  is  a 
Government  function  and  should  not  be 
assigned  to  private  contractors. 

Response:  CDC  agrees  that  the 
conduct  of  a  program  for  the  sanitation 
inspection  of  passenger  cruise  ships  is  a 
legitimate  function  of  CDC.  In 
contracting  for  only  the  routine  physical 
inspection  portion  of  that  program,  CDC 
is  not  diminishing  its  authority  or 
responsibility.  CDC  will  retain 


responsibility  for  scheduling  the 
inspections  and  reinspections, 
establishing  the  content  of  the 
inspections,  assuring  the  quality  of  the 
inspections,  keeping  the  inspection 
guidelines  current,  and  reporting  the 
results  of  the  inspections  to  the  public. 

Comment-  One  commentor  questioned 
whether  the  technical  expertise  of 
potential  inspectors  could  be  assured  if 
State  or  local  governments  or 
environmental  agencies  were  contract 
recipients. 

Response:  Contracts  will  be  awarded 
only  to  those  organizations  or 
agencies — governmental  or  non- 
governmental— which  provide  CDC  with 
satisfactory  evidence  that  they  possess 
the  experience  and  technical  expertise 
necessary  to  meet  the  stringent 
requirements  which  will  be  set  forth  in 
CDC's  solicitation  request.  CDC  has 
stated  its  intention  to  reserve  the  right  to 
cancel  the  contracting  process  if,  in  the 
opinion  of  CDC's  Technical  Review 
Panel,  the  proposals  submitted  do  not 
meet  CDC's  technical  requirements. 

Comment:  One  commentor  suggested 
that  the  requirement  for  work 
experience  in  the  actual  performance  of 
sanitation  inspections  of  large 
institutional  food  service  operations  was 
"incomplete  and  exclusionary." 

Response:  CDC  agrees  that  work 
experience  in  large  institutional  food 
service  operations  by  itself  may  not  be 
sufficient  for  required  experience  levels. 
Work  experience  is  only  one  of  the 
variables  considered  in  the  inspector 
qualification  requirements.  Education 
level  and  quality  of  experience  are 
considered  in  the  determination  of 
acceptable  work  experience.  The  Vessel 
Sanitation  Program  Operations  Manual 
and  CDC's  solicitation  request  will  set 
forth  the  minimum  education  and  work 
experience  requirements  for  inspector 
qualifications. 

Comment-  Several  commentors 
reconunended  selection  of  a  single 
contractor  to  conduct  inspections  at  all 
ports  of  entry  to  assure  uniform 
interpretation  and  apphcation  of  the 
inspection  guidelines  and  to  assiu'e 
consistency  of  inspections. 

Response:  CDC  believes  that  its' 
oversight  inspections  and  quality  control 
and  quality  assurance  techniques  and 
the  quality  control  and  quality 
assurance  which  the  contractor(8)  must 
describe  in  their  proposals  will  assure 
consistency  of  inspections  between 
ports.  If  inconsistent  application  or 
interpretation  of  CDC's  inspection 
guidelines  occurs.  CDC  will  take 
inmiediate  action  to  resolve  the 
problem.  Further.  CDC  recognizes  that 
some  companies  and/or  agencies  may 


employ  highly  qualified  and  technically 
competent  individuals  but  not  have  the 
requisite  staff  to  perform  sanitation 
inspections  at  all  the  required  U.S.  ports 
of  entry.  CDC  does  not  wish  to  exclude 
a  company  and/or  agency  from  the 
competitive  contracting  process  based 
solely  on  its  size. 

Comment  One  commentor  raised  the 
issue  of  the  contractor(s)°  generating 
additional  revenue  for  their 
organization(s)  by  doing  frequent 
inspections. 

Response:  CDC  will  maintain 
responsibility  for  scheduling  inspections 
and  reinspections  and  thereby  preclude 
generation  of  extra  revenue  by 
increasing  the  frequency  of  inspections. 

Comment  One  commentor  expressed 
concern  that  the  competitive 
procurement  process  would  result  in 
poor  quahty  inspections  if  costs  are  the 
primary  considerations. 

Response:  CDC  agrees  that  due  to  the 
complex  and  technical  nature  of  the 
sanitation  inspections,  cost 
considerations  cannot  be  the  sole 
consideration  in  evaluating  proposals. 
Therefore,  CDC  will  give  approximately 
equal  consideration  to  the  evaluation  of 
technical  merits  of  proposals  and  cost. 

Comment  Commentors  from  different 
sources  suggested  that  the  contractor(s) 
should  be  allowed  to  schedule 
inspections  and  have  CDC  monitor  the 
schedule.  One  commentor  suggested 
that  the  scheduling  of  inspections  by 
CDC  would  lead  to  conflicts  with  the 
contractor(s)  and  would  create  cost 
control  problems  for  the  contractor(8). 

Response:  The  solicitation  for  the 
sanitation  inspection  contract  will 
include  an  estimate  of  the  number  of 
inspections  to  be  performed  at  each  port 
of  entry.  CDC  believes  that  sufficient 
information  will  be  provided  in  the 
contract  solicitation  to  allow  interested 
parties  to  prepare  an  accurate  cost 
determination  of  doing  inspections  at 
the  request  of  the  program.  CDC  intends 
to  retain  sole  responsibility  for 
scheduling  routine  unannounced 
inspections  and  reinspections  thereby 
assuring  confidentiality  of  inspection 
schedules. 

Comment  One  commentor  questioned 
the  authority  of  contract  inspectors  to 
board  passenger  cruise  vessels. 

Response:  There  are  two  possible 
areas  of  concern  the  commentor  may  be 
addressing:  (1)  The  commentor  may 
have  been  asking  for  clarification  on 
access  to  United  States  Customs  Service 
security  areas  at  ports  of  entry  prior  to 
the  vessel  receiving  Customs  clearance. 
The  contractor(s)  will  be  required  to  file 
an  application  with  the  District  Director 
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of  Customs  to  enable  their  employees  to 
gain  access  to  Customs  security  areas. 
The  contractor(8)  will  be  required  to 
meet  the  standaids  required  by  the 
United  States  Customs  Service  as  set 
forth  in  Part  6  of  the  Customs  Duties 
Regulations;  or,  (2)  the  commentor  may 
have  been  questioning  the  authority  of  a 
non-governmental  contract  employee  to 
board  the  vessel.  After  consultation  with 
the  Office  of  General  Counsel,  CDC 
believes  that  an  inspector  under 
contract  to  the  Vessel  Sanitation 
Program  has  the  same  authority  to 
conduct  sanitation  inspections  as  does 
an  inspector  who  is  an  employee  of 
CDC  I 

Comment-  There  were  comments 
received  which:  (1)  Urged  consideration 
of  changes  in  the  scoring  system:  (2) 
encouraged  changes  in  the  appeals 
process  to  allow  the  captain  of  the 
vessel  more  time  to  notify  CDC  of  the 
desire  to  appeal  an  inspection  result;  (3) 
encouraged  CDC  to  conduct  an  informal 
survey  of  the  cruise  ship  lines  to 
determine  the  amount  of  monies  spent 
annually  on  training  of  crews  in 
environmental  health  and  sanitation: 
and.  (4)  encouraged  reporting  the  results 
of  the  inspections  in  a  timely  mannei. 

Response:  CDC  is  considering 
proposing  the  establishment  of  a  Vessel 
Sanitation  Program  Advisory  Committee 
composed  of  representatives  from  the 
cruise  ship  industry,  consumer 
advocates,  and  State  and  local  health 
agencies.  Consideration  and  resolution 
of  these  issues  will  not  affect  the 
decision  on  contracting  and  would  be 
appropriate  issues  for  an  advisory 
committee.  The  divergent  views  relating 
to  these  issues  would  be  presented  to 
the  advisory  committee  for  its 
consideration  and  advice.  Notices 
regarding  the  Vessel  Sanitation  Program 
Advisory  Committee  will  be  published 
in  the  Federal  Register.  < 

No  substantial  changes  were 
recommended  in  the  responsibilities  of 
the  contractor(s)  and  CDC  from  those 

appearing  in  the  public  notice. 

A  synopsis  of  the  proposed  contract 
and  instructions  for  receiving  a  copy  of 
the  solicitation  document  will  be 
published  in  the  Commerce  Business 
Daily  on  or  about  November  24. 1987. 

Dated:  November  18. 1987. 
Glands  S.  Cowait 

Director.  Office  of  Program  Support,  Centers 

for  Disease  Control. 

[FR  Doc  W-'lSSm  Filed  11-23-87;  8:45  am) 
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Office  of  ChHd  Support  Enforcement 

Conformity  of  Ctiitd  Support 
Enforcement  Plan  of  ttie 
Commonwealtti  of  Pennsylvania  witti 
Federal  Requirements;  Hearing 

Notice  of  hearing  is  hereby  given  as 
set  forth  in  a  letter  that  has  been  sent  to 
the  Commonwealth  of  Pennsylvania's 
Department  of  Public  Welfare. 

The  letter  is  in  response  to  the  letter 
of  August  14  from  Gilbert  M.  Branche. 
Deputy  Secretary  of  the  Pennsylvania 
Department  of  Public  Welfare. 
requesting  a  hearing  prior  to  my  final 
decision  to  approve  or  disapprove 
Pennsylvania's  State  IV-D  plan  in 
accordance  with  the  procedures  set 
forth  in  OCSE-AT-86-21. 

Pursuant  to  45  CFR  213.12. 1  am 
scheduling  a  hearing  to  be  held  on  the 
13th  day  of  January  1988  in  Washington. 
DC.  at  9:30  a.m.  in  Room  2155  of  the 
Board  of  Contract  Appeals,  Department 
of  Housing  and  Urban  Development.  451 
7th  Street  SW..  Washington,  DC  20410. 

In  accordance  with  45  CFR  213.21, 1 
have  designated  Norval  D.  Settle.  Chair 
of  the  Departmental  Grant  Appeals 
Board,  as  the  presiding  ofRcer  for  State 
plan  disapproval  hearings,  and  he  has 
redesignated  Donald  F.  Garrett  as  the 
presiding  officer  for  Pennsylvania's 
hearing.  Copies  of  the  designations  are 
enclosed.  The  hearing  will  be  conducted 
under  the  provisions  of  45  CFR  Part  213. 

The  issues  which  will  be  considered 
at  the  hearing  concern  whether 
Pennsylvania's  State  IV-D  plan  is  in 
conformance  with  State  plan 
requirements,  as  specified  in  my  notice 
of  June  19, 1987.  Specifically,  the  issues 
are  whether 

1.  The  State  has  failed  to  submit  an 
amendment  to  its  State  plan  at  section 
2.12-2  providing  for  expedited 
procedures,  in  accordance  with  the 
requirement  at  45  CFR  302.70(a)(2). 

2.  The  State  has  failed  to  submit  an 
amendment  to  its  State  plan  at  section 
2.12-3  providing  for  the  collection  of 
overdue  support  from  State  income  tax 
refunds,  in  accordance  with  the 
requirement  at  45  CFR  302.70(a)(3). 

3.  The  State  has  failed  to  submit  an 
amendment  to  its  State  plan  at  section 
2.12-9  providing  for  the  prohibition  of 
retroactive  modification  of  child  support 
arrears,  in  accordance  with  the 
requirements  at  42  U.S.C.  666(a)(9). 

Any  further  inquiries,  submissions  or 
correspondence  regarding  this  hearing 
should  be  filed  in  an  original  and  two 
copies  with  Mr.  Garrett  at  the 
Departmental  Grant  Appeals  Board, 
Room  451,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue 
SW.,  Washington,  DC  20201,  where  the 


record  of  this  hearing  will  be  kept.  Each 
submission  must  include  a  statement 
that  a  copy  of  the  material  has  been  sent 
to  the  other  party,  identifying  when  and 
to  whom  the  copy  was  sent.  For 
convenience,  please  refer  to  Docket  No. 
87-170  assigned  to  these  proceedings. 

Dated:  November  la  1987. 
Wayne  A.  Stanton, 
Director,  Office  of  Child  Support 
Enforcement. 

(FR  Doc.  87-27015  Filed  11-23-87;  8:45  am) 
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Health  Care  Financing  Administration 

Medicaid  Program;  Hearing; 
Reconsideration  of  Disapprovai  of 
Portions  of  Three  Connecticut  State 
Plan  Amendments 

agency:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

Acnow:  Notice  of  hearing. 

summary:  This  notice  announces  an 
administrative  hearing  on  January  6, 
1988  in  Boston,  Massachusetts  to 
reconsider  our  decision  to  disapprove 
portions  of  Connecticut  State  Plan 
Amendments  8&-55,  87-51  and  87-50. 

Closing  date:  Request  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  Docket  Clerk  within  15  days  after 
publication. 

FOR  FURTHER  INFORMATION  CONTACT 

Docket  Clerk.  Hearing  Staff,  Bureau  of 
Eligibility.  Reimbursement  and 
Coverage,  300  East  High  Rise.  6325 
Security  Boulevard,  Baltimore. 
Maryland  21207,  Telephone:  (301)  594- 
8261. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  portions  of  three 
Connecticut  State  Plan  Amendments. 

Section  1116  of  the  Social  Security  Act 
and  45  CFR  Part  201  and  213  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  dispproval  of  a 
State  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  which  will  be 
considered  at  the  hearing,  we  will  also 
publish  that  information  in  a  notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  in  45  CFR  213.15(b)(2).  Any 


interested  peson  or  ogranization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(1). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  issue  in  this  matter  is  whether 
portions  of  Connecticut  SPAs  86-55,  87- 
51  and  87-50  relating  to  income 
standards  under  the  State's 
Supplemental  Payment  program  violates 
Federal  regulations  at  42  CFR  435.230. 

In  general,  the  Medicaid  statute 
requires  States  to  use  the  eligibility 
criteria  of  the  Supplemental  Security 
Income  (SSI)  program  in  determining 
Medicaid  eligibility  of  aged,  blind,  and 
disabled  individuals  and  to  use  the  rules 
of  the  Aid  to  Families  with  Dependent 
Children  (AFDC)  program  in 
determining  Medicaid  eligibility  of 
AFDC-related  individual  (sections 
1902(a)(10)(A)  and  1902(a)(10)(C){i)(m) 
of  the  Act).  Section  1902(a)(10)(A)(ii)(IV) 
of  the  Act  permits  States  to  provide 
Medicaid  to  individuals  who  are 
receiving,  eligible  to  receive,  or,  who.  if 
they  were  not  in  a  medical  institution 
would  be  eligible  to  receive  a  State 
supplementary  payment  (SSP).  The  law 
also  permits  States  to  apply  rules 
affecting  aged,  blind,  and  disabled 
persons  that  are  more  restrictive  than 
SSI  but  no  more  restrictive  than  the 
rules  employed  under  the  State's 
approved  January  1, 1972  medical 
assistance  plan  (section  1902(f)  of  the 
Act).  States  electing  to  use  more 
restrictive  rules  than  those  employed 
under  the  SSI  program  may  use  rules  no 
more  Uberal  than  those  used  by  the  SSI 
program  and  no  more  restrictive  than 
those  applied  under  the  State's  January 
1, 1972  Medicaid  plan.  (See  section 
1902(f)  of  the  Act  and  42  CFR  435.121.) 
However,  where  a  State  which  uses 
more  restrictive  criteria  elects  to  provide 
Medicaid  to  individuals  who  receive  or 
are  eligible  to  receive  an  SSP,  the 
regulations  at  42  CFR  435.230  specify  the 
characteristics  a  payment  must  have  in 
order  to  qualify  as  an  SSP  for  Medicaid 
purposes.  Although  42  CFR  435.121 
authorizes  States  to  use  more  restrictive 
Medicaid  eligibihty  requirements  for 
their  aged,  blind,  and  disabled 
recipients,  it  does  not  permit  States  to 
vary  the  conditions  under  which  an 
additional  cash  payment  is  paid  in  order 
to  be  considered  to  be  an  SSP  for 
Medicaid. 

The  rules  governing  Medicaid 
eligibility  based  on  receipt  of  a  state 
supplement  are  set  forth  at  42  CFR 
435.230.  That  section  specifies,  among 
other  requirements,  that  the  payments 


under  the  optional  supplement  program 
must  be  "equal  to  the  difference 
between  the  individual's  countable 
income  and  the  income  standard  used  to 
determine  eligibility  for  supplement." 
Thus,  the  State  must  employ  an  "income 
standard"  to  determine  eligibility  and 
must  pay  the  difference  between 
countable  income  and  that  income 
standard. 

As  part  of  SPA  86-55,  87-51  and  87-50, 
Connecticut  submitted  Supplement  6  to 
Attachment  2.6A.  This  attachment 
purports  to  set  forth  the  State's  income 
standards  for  eligibility  under  its  SSP 
program.  In  its  addendum  to  Supplement 
6  "standard  for  optional  state 
supplements,"  Connecticut  set  forth  its 
"variable  needs  standard."  In  this 
"standard"  no  monetary  value  is 
assigned  to  certain  elements  (e.g., 
telephone  allowance,  laundry 
allowance,  transportation,  and  garbage 
allowance  for  individuals  living  at  home 
by  themselves  or  with  others),  and  the 
monetary  value  to  be  assigned  with 
respect  to  other  elements  (e.g.,  board 
and  care)  in  unclear.  As  a  consequence, 
HCFA  has  been  unable  to  determine 
that  there  is  in  fact  an  income  standard 
used  by  the  State  and  that  its 
supplement  meets  the  requirements  of 
§  435.230  by  paying  the  difference 
between  the  income  standard  and 
countable  income. 

The  notice  to  Connecticut  aimouncing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  State  plan 
amendment  reads  as  follows: 
Mr.  Stephen  B.  Heintz,  Commissioner 
Department  of  Income  Maintenance,  110 
Bartholomew  Avenue,  Hartford, 
Connecticut  06106. 

Dear  Mr.  Heintz:  This  is  to  advise  you  that 
your  request  for  reconsideration  of  the 
decision  to  disapprove  portions  of 
Connecticut  SPAs  86-55.  87-51  and  87-50  was 
received  on  October  20, 1987.  Portions  of 
Connecticut  SPAs  86-55.  87-51  and  87-50 
relate  to  various  policies  for  determining 
eligibility  for  Medicaid. 

The  issues  in  this  matter  are:  1)  whether 
Connecticut's  State  Supplementary  Payment 
(SSP)  which  contains  certain  variable  needs 
standards  uses  an  "income  standard"  to 
determine  eligibility  for  the  SSP;  and,  2) 
whether  the  variable  needs  standard  satisfies 
the  requirement  of  42  CFR  435.230(b)(2)  that 
SSP  payments  be  equal  to  the  difference 
between  the  individual's  countable  income 
and  the  income  standard  used  to  determine 
eligibility  for  the  supplement,  in  order  for 
eligibility  for  or  receipt  of  the  SSP  payment  to 
qualify  an  individual  for  Medicaid. 

I  am  scheduling  a  hearing  on  your  request 
to  be  held  on  January  6, 1988  at  9:00  a.m.  in 
Room  1211,  JFK  Building.  Boston, 
Massachusetts.  If  this  date  is  not  acceptable, 
we  would  be  glad  to  set  another  date  that  is 
mutually  agreeable  to  the  parties. 

I  am  designating  Mr.  Stanley  Krostar  as  the 
presiding  official.  If  these  arrangements 


present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary, 
please  notify  the  Docket  Clerk  of  the  names 
of  the  individuals  who  will  represent  the 
State  at  the  hearing.  The  Docket  Clerk  can  be 
reached  at  (301)  594-8261. 

Sincerely, 
William  L  Roper,  M.D., 
Administrator. 

(Section  1116  of  the  Social  Security  Act  (42 
U.S.C.  1316)) 

(Catalog  of  Federal  Dometic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program.) 

Dated:  November  18. 1987. 
William  L.  Roper, 

Administrator,  Health  Care  Financing 

Administration. 

[FR  Doc.  87-26996  Filed  11-23-87:  8:45  am) 

BILUNG  COOE  412(H>3-« 


Health  Resources  and  Services 
Administration 

Program  Announcement  and 
Proposed  Funding  Preferences  for 
Grants  for  Geriatric  Education 
Centers;  Correction 

In  Federal  Register  Document  87- 
26115,  page  43399  issue  of  Thursday, 
November  12, 1987,  an  incorrect  date 
appears  on  page  43400.  in  the  first 
column,  3rd  line  from  the  bottom.  The 
date  should  read  January  15, 1988. 
David  N.  Sundwall. 

Administrator,  Assistant  Surgeon  General. 
(FR  Doc.  87-27012  Filed  11-23-87;  8:45  am] 
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Public  Health  Service 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Public  Health  Service.  HHS. 

action:  Publication  of  minor  changes  to 
system  of  record  notices. 

SUMMARY:  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  the  Public  Health 
Service  (PHS)  is  publishing  minor 
changes  to  its  notices  of  systems  of 
records. 

SUPPLEMENTARY  INFORMATION:  PHS  has 
completed  the  annual  review  of  its 
systems  of  records  and  is  publishing 
below  those  minor  changes  which  affect 
the  public's  right  or  need  to  know,  such 
as  system  deletions,  title  changes,  and 
changes  in  the  system  location  of 
records  or  the  address  of  system 
managers. 
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1.  PHS  has  deleted  the  fcUowing 
systems  during  the  year 

09-30-0005— Saint  Elizabeths  Hospital    ' 
Research  Subjects  Data  Records,  HHS/ 
ADAMHA/NIMH; 
09-30-0006 — Saint  Elizabeths  Hospital 
Medical  Support  Programs  File  Systems, 
HHS/ ADAMHA/NIMH: 
09-30-0007— Saint  Elizabeths  Hospital 
Clinical  Support  Services  Record  System, 
HHS/ AD  AMH  A  /  NIMH; 
09-30-0006— Saint  Elizabeths  Hospital  Social 
Services  Record  System,  HHS/ADAMHA/ 
NIMH: 
09-30-0009— Saint  Elizabeths  Hospital 
Multidisciplinary  Raw  Data  Consultation 
Files.  HHS/ADAMHA/NIMH; 
09-30-001(>— Sa  i  n  t  F,l  i  zabeths  Hospital   I 
Juvenile  Edui  ,i'.<.r:  Monitoring  System. 
HHS/ ADAM t  (  >  NIMH: 
1)9-30-0011— S.1 1!.' Elizabeths  Hospital    , 
Emergency  Psychiatric  Service  Non-   ' 
Admission  File  System,  HHS/ADAMHA/ 
NIMH; 
09-30-0012— Sair    Elizabeths  Hospital  Pre- 
Service  Educabon  Records,  HHS/ 
ADAMHA/NIf  ;H: 
09-30-0013 — Saint  Elizabeths  Hospital 
Training  Videotape  Records.  HHS/ 
ADAMHA/NIMH: 
09-30-0014 — Saint  Elizabeths  Hospital 

Financial  System,  HHS/ADAMHA/NIMH: 
09-30-0015 — Saint  Elizabeths  Hospital 
General  Security  System,  HHS/ADAMHA/ 
NIMH: 
09-30-0016— Saint  Elizabeths  Hospital 
Patients'  Personal  Property  Record  System. 
HHS/ADAMHA  /NIMH; 
09-30-0017- Saint  Elizabeths  Hospital  Legal 
Office  Record  System,  HHS/ADAMHA/ 
NIMH: 
09-30-0018 — Saint  Elizabeths  Hospital  Area 
D  Community  Mental  Health  Center 
Qtizens  Advisory  Group  Records,  HHS/ 
ADAMHA/NIMH: 
09-30-0019— Saint  Elizabeths  Hospital  Court- 
Ordered  Forensic  Investigatory  Materials 
File,  HHS/ADAMHA/NIMH: 
09-30-0024 — Saint  Elizabeths  Hospital 
General  Administrative  Record  System. 
HHS/ADAMHA/NIMH; 
09-30-0026— Saint  Elizabeths  Hospital 
Research  Project  Records.  HHS/ 
ADAMHA/NIMH: 
09-30-0028— Saint  Elizabeths  Hospital 
General  Medical/Clinical  Records  System 
and  Related  Indexes.  HHS/ADAMHA/ 
NIMH: 
09-30-0031- Saint  Elizabeths  Hospital . 
Management  Information  Reporting 
System.  HHS/ADAMHA/NIMH. 

On  October  1, 1987,  in  accordance 
with  Pub.  L.  96-621.  the  "Saint 
Elizabeths  Hospital  and  District  of 
Columbia  Mental  Health  Services  Act," 
Saint  Elizabeths  Hospital  was 
transferred  to  the  District  of  Columbia. 
The  above  Privacy  Act  systems  of 
records  have  been  transferred  to  the 
District  of  Columbia,  which  is  assuming 
all  responsibility  for  the  records,  i 
Therefore.  PHS  has  deleted  these 
systems  firom  its  inventory  of  active 
systems  of  records. 


09-25-0004 — Administration:  Registry  of 
Individuals  Exposed  to  Chemical 
Carcinogens,  HHS/NIH/ORS. 

The  system  has  been  terminated. 
Some  of  the  records  were  subsumed  into 
another  system  of  records,  and  the 
remaining  records  have  been  destroyed. 

09-25-0138 — Biomedical  Research:  Studies  of 
Possible  Influence  on  Cognitive  and 
Emotional  Development  of  Children,  HHS/ 
NIH/NICHD. 

The  studies  have  been  terminated  and 
the  records  were  destroyed. 

09-15-0027— National  Health  Service  Corps 
(NHSC)  and  Indian  Health  Service  (IHS) 
Pre-Application  Recruitment  and  Provider 
FUe,  HHS/HRSA/BHCDA. 

Data  from  this  system  of  records  have 
been  combined  with  system  09-15-0037. 
"Public  Health  Service  (PHS)  and 
National  Health  Service  Corps  (NHSC) 
Health  Care  Provider  Records  System. 
HHS/HRSA/BHCDA*.  52  FR  26122.  June 
8.1987. 

2.  A  reorganization  in  the  PHS 
Commissioned  Corps  requires  changes 
in  the  titles  of  the  following  five  systems 
of  records.  The  notices  for  these  systems 
were  last  published  at  51  FR  42354- 
42368,  November  24. 1986. 

09-37-0002,  PHS  Commissioned  Corps 

General  Personnel  Records,  HHS/OASH/ 

OSG: 
09-37-0003,  PHS  Commissioned  Corps 

Medical  Records,  HHS/OASH/OSG; 
09-37-0005,  PHS  Commissioned  Corps  Board 

Proceedings.  HHS/OASH/OSG; 
09-37-0006.  PHS  Commissioned  Corps 

Grievance,  Investigatory  and  Disciplinary 

Files,  HHS/OASH/OSG; 
09-37-0008.  PHS  Commissioned  Corps 

Unofficial  Personnel  Files  and  Other 

Station  Files,  HHS/OASH/OSG. 

3.  The  organizational  transfer  of  the 
National  Center  for  Health  Statistics 
(NCHS)  from  the  Office  of  the  Assistant 
Secretary  for  Health  (OASH)  to  the 
Centers  for  Disease  Control  (CDC) 
occurred  on  June  7, 1987.  Accordingly, 
the  following  NCHS  systems  have  been 
renumbered  to  reflect  this  organizational 
realignment: 

09-20-0163  (formerly  09-37-0009)  Applicante 
for  National  Center  for  Health  Statistics 
Technical  Assistance,  HHS/CDC/NCHS. 
51  FR  4236a  November  24. 1986: 

09-20-0164  (formeriy  09-37-0010)  Health  and 
Demographic  Surveys  Conducted  in 
Probability  Samples  of  the  U.S.  Population, 
HHS/CDC/NCHS.  49  FR  37683,  September 
25. 1984; 

00-20-0165  (formerly  09-37-0011)  Health 
Manpower  Inventories  and  Surveys,  HHS/ 
CDC/NCHS.  49  FR  37094,  September  25. 
1984: 

09-20-0166  (formeriy  09-37-0012)  Vital 
Statistics  for  Births,  Deaths,  Fetal  Deaths. 
Marriages  and  Divorces  Occurring  in  the 
United  States  During  Each  Year,  HHS/ 


CDC/NCHS,  49  FR  37695,  September  25. 

1984: 
09-20-0167  (formeriy  09-37-0013)  Health 

Resources  Utilization  Statistics,  HHS/ 

CDC/NCHS,  49  FR  37607.  September  25, 

1984; 
09-20-0168  (formerly  09-37-0014)  Curricula 

Vitae  of  Consultants  to  the  National  Center 

for  Health  Statistics.  HHS/CDC/NCHS,  51 

FR  42360,  November  24, 1986; 
09-20-0169  (formeriy  09-37-0016)  Users  of 

Health  Statistics.  HHS/CDC/NCHS.  51  FR 

42371,  November  24. 1986. 

4.  Other  minor  system  notice  changes 
affecting  individud  categories  are 
published  below. 

Dated:  November  16, 1987. 
Wilford  I.  Foibush. 
Deputy  Assistant  Secretary  for  Health 
Operations  and  Director.  Office  of 
Management 

Office  of  dw  Assistant  Secretary  fat 
Healdi 

0»-37-0005 

SYSTEM  NAMe 

PHS  Commissioned  Corps  Board 
Proceedings.  HHS/OASH/OM. 

Minor  alterations  have  been  made  to 
this  system  notice  to  include  records 
from  several  new  board  processes 
created  for  the  admininstration  of  the 
PHS  Commissioned  Corps.  The  portion 
of  the  record  system  notice  entitled 
"Categories  of  Records  in  the  System"  is 
amended  by  adding  #11,  #12,  and  #13 
as  follows: 

CATEQCWES  OF  ReCOHM  IN  TMB  SVSTCM: 

***** 

11.  Chief  Professional  Officer 
Nomination  Board  files,  consisting  of 
recommendations  from  PHS  programs 
and  officials,  curriculimi  vitae  for  all 
those  considered  during  the  nomination 
process,  evaluation  materials 
concerning  each  candidate,  and  other 
material  used  by  the  Board  in  its 
deliberations; 

12.  Flag  Officer  Billet  Assignment 
Board  and  Flag  Officer  Nomination 
Board  records  consisting  of 
recommendations  from  PHS  programs 
and  officials,  curriculum  vitae  for  all 
those  concerned  during  the  nomination 
process,  evaluation  materials 
concerning  each  candidate,  and  other 
material  used  by  the  Boards  during  their 
deliberations; 

13.  Records  from  other  Board 
processes  instituted  as  part  of  the 
administration  of  the  PHS 
Commissioned  Corps  personnel  system. 


09-37-00 19 
SYSTEM  NAME: 

National  Medical  Expenditure  Survey, 
HHS/OASH/NCHSR. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised  in  their 
entirety: 


SYSTEM  LOCATION: 

National  Center  for  Health  Services 
Research  and  Health  Care,  Technology 
Assessment,  Room  18A-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857. 

At  selected  contractor  locations.  A 
current  list  of  contractor  sites  is 
available  by  writing  the  System 
Manager  at  the  address  below. 


SYSTEM  MANAfiER(S)  AND  Am>RESS: 

Senior  Research  Manager,  National 
Health  Care  Expenditures  Study, 
Division  of  Intramural  Research. 
National  Center  for  Health  Services 
Research  and  Health  Care,  Technology 
Assessment,  Room  18A-55,  Parklawn 
Building,  5600  Fishers  Lane.  Rockville, 
Maryland  20857. 


Akohol,  Dnig^  Abuser  and  Mental  Health 
Admini^zatian 

09-30-0023 

SYSTEM  name: 

Records  of  Contracts  Awarded  to 
Individuals.  HHS/ADAMHA/OA. 

Mbioc  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised  in  their 
entirety: 


SYSTEM  location: 

National  Institute  on  Drug  Abuse. 
Contracts  Management  Branch,  Room 
10-49,  Parklawn  Budding.  5600  Fishers 
Lane,  Rockville.  Maryland  20657. 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism,  Contracts  Management 
Branch.  Room  14C-06h  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857. 

National  Institute  of  Mental  Health. 
Contracts  Management  Branch.  ORM. 
Room  15-81,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  Maryland  20657. 

Washington  National  Records  Center, 
4205  SuUland  Road.  Washington,  D.C 
20409. 


AVTHoannr  mm  uumtenancs  of  thi 

SYSTEM: 

Public  Health  Service  Act,  Sections 
301,  503,  502  and  504)  (42  US.C.  241, 
290aa-2,  290ea-l,  and  290aa-3).  NIDA: 
Drug  Abuse  Prevention,  Treatment  and 
Rehabilitation  Act,  Section  410  (21 
U.S.C.  1177).  NIAAA:  Comprehensive 
Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and 
Rehabilitation  Act  of  1970,  Section  311 
(42  U.S.C.  4577).  NIMH:  Community 
Mental  Health  Centers  Act. 


SYSTEM  MANAQERt^  AND  ADDRESS: 

National  Institute  on  Drug  Abuse, 
Chief,  Contracts  Management  Branch, 
OPS,  Room  10-49,  Parklawn  Building, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857. 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism,  Chief,  Contracts 
Management  Branch,  Room  14C-06. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  Maryland  20857. 

National  Institute  of  Mental  Health. 
Chief.  Contracts  Management  Branch. 
Room  15-81,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 

09-30-0027 
SYSTEM  name: 

Grants  and  Cooperative  Agreements: 
Research,  Research  Training.  Research 
Scientist  Development,  Education, 
Demonstration,  Prevention,  Fellowships, 
Clinical  Training,  Community  Programs. 
HHS/ADAMHA/OA. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised  in  dieir 
entiretsr: 


SYSTBM  LOCATHMl: 

National  Institute  on  Drug  Abuse, 
Grants  Management  Branch,  Ro<mi  10- 
25,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism.  Grants  Management 
Branch,  Room  16-36,  Parklawn  Building, 
5600  Fishers  Lane.  Rockville,  Maryland 
20857. 

National  Institute  of  Mental  Health, 
Grants  Management  Branch,  ORM. 
Room  7C-23,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville.  Maryland  20857. 

Washington  National  Records  Center, 
4205  Suitland  Road.  Washington,  D.C. 
20409. 


SVSTBi  MAMAOEW(S)  AND  , 

Project  Officer  for  Kentucky  Contract, 
State  Planning  and  Human  Resources 


Development  Branch,  Division  of 
Education  and  Service  Systems  Liason, 
National  Institute  of  Mental  Health. 
Room  7-103,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 


09-30-0038 

SYSTEM  NAME: 

Subject-Partidpants  in 
Pharmacokinetic  Studies  on  Drugs  of 
Abuse.  HHS/ADAMHA/NIDA. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised  in  their 
entirety: 


SYSTEM  LOCATION: 

Department  of  Psychiatry,  School  of 
Medicine,  University  of  North 
Carolina,  Chapel  Hill,  North  Carolina 
27514 

Research  Triangle  Institute,  Life 
Sciences  Division,  Research  Triangle 
Park,  North  Carolina  27154 

University  of  California,  San  Francisco, 
Langley  Porter  Psychiatric  Institute, 
San  Francisco,  California  94143 

categories  of  individuals  covered  by  the 
system: 

Normal,  healthy  adults  who 
voluntarily  participate  in  studies  on  the 
pharmacokinetics  of  drugs  of  abuse,  at 
the  University  of  North  Carolina,  during 
the  period  November  1979  through 
September  1984.  and  at  the  Research 
Triangle  Institute  and  Langley  Porter 
Psychiatric  Institute,  during  the  period 
September  1987  through  September  1992. 


ROUTINE  USES  OF  RECORDS  MAIfrrAINEO  IN 
THK  SYSTEM,  WCUIDHM  CATlttOIUeS  OF 
USERS  AND  THE  FURFOSES  OF  SUCH  USES: 

1.  We  may  disclose  to  a  congressional 
office  the  record  of  an  individual  in 
response  to  a  verified  inquiry  from  the 
congressional  office  made  at  the  written 
request  of  the  individual 

2.  ADAMHA  contractors  use  the 
records  in  this  system  to  accomplish  the 
research  purpose  for  which  the  records 
are  collected.  The  contractors  are 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 


RETENTION  AND  OeFOSAL: 

The  records  will  be  kept  no  longer 
than  September  1997  (five  years  after 
the  anticipated  completion  of  the 
studies).  At  that  time,  the  NIDA  project 
officer  will  authorize  in  writing  the 
clinical  investigators  to  destroy  the 
records  by  shredding  or  burning. 


45026 


Federal  Register  /  Vol.  52.  No.  226  /  Tuesday.  November  24.  1987  /  Notices 


Federal  Register  /  Vol  52.  No.  226  /  Tuesday.  November  24.  1987  /  Notices 


45027 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Project  Officer.  Pharmacokinetic 
Studies  on  Drugs  of  Abuse,  Division  of 
Preclinical  Research,  Alcohol.  Drug 
Abuse,  and  Mental  Health 
Administration,  Room  lOA-19,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857. 

NOTmCATtON  PKOCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  system  manager  listed  above. 
Provide  the  following  information: 
Subject-participant's  full  name  and  a 
letter  of  request  (or  permission,  if  the 
requester  is  not  the  subject-participant) 
with  notarized  signature  of  the 
individual  who  is  the  subject  of  the 
record,  approximate  date(s)  of 
experiment(s}  in  which  the  individual 
participated,  and  drug  name  (if  known). 
In  addition,  an  individual  who  requests 
notification  of,  or  access  to,  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  content  at  the 
representative's  discretion. 
*****  I 

Health  Resources  and  Services  I 
Administradon 

09-1S-0001 

SYSTEM  HAME: 

Division  of  Federal  Occupational  and 
Beneficiary  Health  Services.  Health 
Counseling  Records,  HHS/HRSA/ 
BHCDA  Minor  alterations  have  been 
made  to  this  system  notice.  The 
following  category  should  be  revised  in 
its  entirety: 


SAFEOUAROS: 

1.  Authorized  User^:  DFOBHS  Health 
Unit  Personnel,  physicians,  nurses,  and 
other  allied  health  professionals. 

2.  Physical  Safeguards:  All  documents 
are  secured  during  lunch  hours  and 
nonworking  hours  in  locked  file  cabinets 
or  locked  storage  areas. 

3.  Procedural  Safeguards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  from  the  public  view  and 
from  unauthorized  persoimel  entering  an 
unsupervised  area.  Access  to  records  is 
stricUy  limited  to  those  staff  members 
trained  in  accordance  with  the  DFOBHS 
Manual  of  Operations.  Patient- 
authorized  release  of  records  to  a  third 
party  will  only  be  accomplished  when 
the  third  party  has  a  suitable  system  of 
records,  such  as  those  meeting  the 
requirements  of  5  CFR  Part  293. 
designed  to  minimize  unauthorized 
access.  Contractors  are  required  to 


maintain  confidentiality  safeguards  with 
respect  to  these  records.  These 
safeguards  are  in  accordance  with 
DHHS  Chapter  45-13  and 
supplementary  chapter  PHS.hf:  45-13  of 
the  General  Administration  Manual. 


09-15-0052 

SYSTEM  name: 

Nurse  Practitioner  Traineeships. 
HHS/HRSA/BHPr.  Minor  alterations 
have  been  made  to  this  system  notice. 
The  following  categories  should  be  . 
replaced  in  their  entirety: 


SYSTEM  name: 

Nurse  Practitioner  and  Midwife 
Program.  HHS/HRSA/BHPr. 


categories  of  indiviouals  covered  by  the 
system: 

Individuals  selected  to  receive  nurse 
practitioner  and  nurse  midwife 
traineeships  by  schools  participating  in 
the  program. 


09-15-0037 
SYSTEM  NAME: 

Public  Health  Service  (PHS)  and 
National  Health  Service  Corps  (NHSC) 
Health  Care  Provider  Records  System. 
HHS/HRSA/BHCDA. 

A  minor  alteration  has  been  made  to 
the  system  location: 

SYSTEM  location: 

Immediately  following  Washington 
National  Records  Center,  4205  SuiUand 
Road.  Suitland.  Maryland.  20409,  add: 

***** 

PHS  Health  Data  Center.  Gillis  W. 
Long  Hansen's  Disease  Center.  Carville, 
Louisiana  70721. 


National  Institutes  of  Health 
09-25-0008 

SYSTEM  name: 

Administration:  Radiation  Workers 
Monitoring.  HHS/NIH/ORS. 

A  minor  alteration  has  been  made  to 
this  system  notice.  The  following 
category  should  be  revised  in  its 
entirety: 


SYSTEM  MANAGER<S)  AND  ADDRESS: 

Chief.  Data  and  Analytical  Services 
Section,  Radiation  Safety  Branch. 
Division  of  Safety.  NIH.  Building  21. 


Room  233, 9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 
***** 

09-25-0039 

A  minor  alteration  has  been  made  to 
this  system  notice  reflecting  an 
organization  change  as  shown  in  the 
system  name. 


SYSTEM  name: 

Clinical  Research:  Diabetes  Mellitus 
Research  Study  of  Southwestern 
American  Indians,  HHS/NIH/NIDDK. 


09-25-0042 
SYSTEM  name: 

Clinical  Research:  National  Institute 
of  Dental  Research  Patient  Records. 
HHS/NIH/NIDR. 

A  minor  alteration  has  been  made  to 
this  system  notice.  The  following 
category  should  be  revised  in  its 
entirety: 


SYSTEM  location: 

Building  10.  Room  6S255.  NIH.  9000 
Rockville  Pike.  BeUiesda.  Maryland 
20892. 

Write  to  the  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 


09-25-0000 
SYSTEM  name: 

Clinical  Research:  Division  of  Cancer 
Treatment  Clinical  Investigations,  HHS/ 
NIH/NCI. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised  in  their 
entirety: 


SYSTEM  location: 

National  Institutes  of  Health.  Building 

10.  Room  3B18. 9000  Rockville  Pike. 

Bediesda.  Maryland  20892 
Frederick  Cancer  Research  Facility. 

Building  567.  Room  129.  Frederick. 

Maryland  21701 
NCI.  Navy  Hospital.  Building  8.  Room 

3146.  Bethesda.  Maryland  20814 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Head.  Biostatistic  and  Data 
Management  Section.  Building  10, 
Room  130103,  9000  Rockville  Pike. 
Bethesda.  Maryland  20892 


Chief.  Clodcal  Research  Branch. 

Frederick  Cancer  Research  Facility, 

Building  567.  Roam  129.  Frederick, 

Maryland  21701 
Deputy  Branch  Chief.  NCI— Navy 

Medical  Oncology  Branch,  Building  8. 

Room  5101.  Bethesda.  Maryland  20814 


09-25-0078 
SYSTEM  name: 

Administration:  Consultant  File. 
HHS/NIH/NHLBl. 

A  minor  alteratim  has  been  made  to 
this  system  notice.  The  fbllowing 
category  should  be  revised  in  its 
entirety: 


Notification  Procethn: 

To  determine  if  a  record  exists, 
contact: 

National  Institutes  of  Health,  Privacy 
Act  Coordinator.  NHLBI,  Building  31, 
Room  5A06, 9000  Rockville  Pike, 
Bethesda  Maryland  20682. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
die  knowing  and  wiflful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offiense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 


09-25-0112 
SYSTEM  NAME: 

Extramural  Awards:  Researdi, 
Research  Training.  Fellowship  and 
Construction  Application  and  Awards, 
HHS/NIH/OD. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following  portion 
of  the  categories  should  be  revised: 

Appendix  I— System  Locadoa 

*        •       *       «        • 

National  Heart  Lung  and  Blood  Institute, 
Westwood  Building.  Room  4A09,  5333 
Westbard  Avenue,  Bethesda,  hiaryiand 
20802— (substitute  for  the  second  system 
location) 

National  Institute  of  Environmental  Health 
Sciences,  Grants  Management  Officer, 
Building  2,  Room  204. 104  Alexander  Drive. 
Research  Triangle  Park,  North  Carolina 
27709— (substitute  for  the  ninth  system 
location) 


Appendix  U — Systeai  Managers  and 
Address 


Room  4A10,  5333  Westbard  Avenue, 
Bethesda,  Maryland  20892— (substitute  for 
the  second  System  manager  and  Address) 


National  Heart  Lung  and  Blood  Institute, 
Division  of  Extramutal  Affairs.  Grants 
Management  Officer,  We^wood  Building, 


09-25-0133 

Minor  alterations  have  been  made  to 
this  system  notice  reflecting  an 
organization  change.  The  following 
categories  should  be  revised  in  their 
entirety: 


SYSTEM  NAME: 

Clinical  Research:  Kidney  Transplant 
Histocompatibility  Study  (KTHS).  HHS/ 
NIH/NIDDK. 


SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Genetics  and  Transplantation 
Biology  Branch,  lAIDP,  National 
Institutes  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  NIH.  Westwood 
Building,  Room  754,  5333  Westbard 
Avenue,  Bethesda,  Maryland  20892. 
*        *        •        *        • 

09-25-0140 
SYSTEM  NAME: 

International  Activities:  International 
Scientific  Researchers  in  Intramural 
Laboratories  at  the  National  Institutes  of 
Health.  HHS/NIH/nC. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised  in  their 
entirety: 


SYSTEM  MANAOBlfS)  AND  ADDRESS: 

Chief.  Foreign  Scientists  Assistance 
Branch.  Fogarty  International  Center, 
National  bistitutes  of  Health.  9000 
Rockville  Pike.  Building  16A.  Room  101, 
Bediesda,  Maryland  20892. 

RECORD  SOiaCS  CATEOORIES: 

Subject  individual,  persons  supplying 
references  and  other  federal  agencies. 


STORAGE: 

Records  are  stored  in  file  folders,  file 
cards  and  computer  disks. 
•        •        *        *        • 

09-25-0156 
SYSTEM  NAMC 

Records  of  Participants  in  Programs 
and  Respondents  in  Surveys  Used  to 
Evaluate  Programs  of  the  National 
Institutes  of  Health.  HHS/NIH/OD. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 


categories  should  be  revised  as 
indicated: 


categories  of  mdiviouals  covered  by  the 
system: 

Individuals  covered  by  this  system  are 
those  who  provide  information  or 
opinions  that  are  useful  in  evaluating 
programs  or  activities  of  the  NIH,  other 
persons  who  may  participate  in  or 
benefit  from  NIH  programs  or  activities; 
or  other  persons  included  in  evaluation 
studies  for  purposes  of  comparisoiL 
Such  individuals  may  include:  (1) 
Participants  in  research  studies;  (2) 
applicants  for  and  recipients  of  grants, 
fellowships,  traineeships  or  other 
awards;  (3)  employees,  experts  and 
consultants;  (4)  members  of  advisory 
committees;  (5)  other  researchers,  health 
care  professionals  or  individuals  who 
have  or  are  at  risk  of  developing 
diseases  or  conditions  studied  by  NIH; 
(6)  persons  who  provide  feedback  about 
the  value  or  usefulness  of  information 
they  receive  about  NIH  programs, 
activities  or  research  results;  (7)  persons 
who  have  received  Doctorate  level 
degrees  from  U.S.  institutions. 


Appendix  I:  System  Managers  and 
Address 


National  Institute  of  Dental  Research  (NIDR). 
Chief,  Planning  and  Evaluation  Section. 
Building  31.  Room  2036.  Bethesda. 
Maryland  20892— (substitute  for  the  eighth 
System  Managers  and  Address) 

National  Institute  of  Allergy  and  Infectious 
Diseases  (NIAID).  Chief.  Planning  and 
Program  Analysis  Branch,  GAM.  Building 
31,  Room  7A16.  9000  Rockville  Pike, 
Bethesda.  Maryland  20892 — (substitute  for 
the  sixth  System  Managers  and  Address) 

Appendix  II:  Notification  and  Access 
Officials 


National  Inttinite  of  Dental  Research  (NIDR). 
Chief,  Planning  and  Evaluation  Section, 
Building  31.  Room  2C36.  Bethesda. 
Maryland  20892— (substitute  for  the  eighth 
Notification  and  Access  Official) 


09-25-0046 

SYSTEM  NAME: 

Clinical  Research:  Catalog  of  Qinical 
Specimens  from  Patients,  Volunteers 
and  Laboratory  Personnel.  HHS/NIH/ 
NIAID. 

A  minor  alteration  has  been  made  to 
this  system  notice.  The  following 
category  should  be  revised  in  its 
entirety: 
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SYSTEM  location:  , 

Building  7,  Rooms  104  and  202,    I 
National  Institute  of  Allergy  and 
Infectious  Diseases,  NIH.  9000  Rockville 
Pike,  Bethesda,  Maryland  20892. 

Write  to  the  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 


09-2S-0049 


SYSTEM  NAME: 

Clinical  Research:  Atlanta  Federal 
Prison  Malaria  Research  Project,  HHS/ 
NIH/NIAID. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised  in  their 
entirety: 


SYSTEM  LOCATION: 

Building  5,  Rooms  124,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  NIH,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 


SYSTEM  MANA6ER(S)  AND  ADDRESS: 

Head.  Malaria  Section,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  NIH,  Building  5,  Room  124. 
9000  Rockville  Pike.  Bethesda,  Maryland 
20892. 


0»-25-0115 

SYSTEM  NAME: 

Administration:  Curricula  Vitae  of 
Consultants  and  Clinical  Investigators. 
HHS/NIH/NIAID. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  inserted  or  revised 
in  their  entirety: 


RrrmEVABiLrrv: 
Retrieved  by  name. 

SAFEGUANOS: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
NIAID  staff  whose  duties  require  the  use 
of  such  information.  Authorized  users 
are  located  in  the  Clinical 
Epidemiological  Studies  Branch, 
Microbiology  and  Infectious  Diseases 
Program.  NIAID.  Other  one  time  and 
special  access  by  other  employees  is 
granted  on  a  need  to  know  basis  as 


specifically  authorized  by  the  system 
manager. 

Physical  Safeguards:  Building  is 
locked  during  off  duty  hours. 

Procedural  Safeguards:  Access  to  files 
is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employee. 

RETENTION  AND  DISPOSAL: 

Records  which  are  judged  to  have  no 
further  reference  value  will  be  destroyed 
by  shredding  or  burning. 

SYSTEM  MANAOEIi(S)  AND  ADDRESS: 

Chief,  Clinical  and  Epidemiological 
Studies  Branch,  National  Institute  of 
Allergy  and  Infectious  Diseases,  9000 
Rockville  Pike.  Building  31.  Room  7A52. 
Bethesda.  Maryland  20892. 


0»-25-0117 

SYSTEM  name: 

International  Activities:  US-]apan 
Program  Panel  Members.  HHS/NIH/ 
NIAID. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised  in  Uieir 
entirety: 
*        •        *        •        • 

SYSTEM  location: 

5333  Westbard  Avenue.  Westwood 
Building,  Room  737.  Bethesda.  Maryland 
20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
are  stored. 


SYSTEM  MANA6ER(S)  AND  ADDRESS: 

Chief,  Parasitology  and  Tropical 
Diseases  Branch.  MIDP.  National 
Institute  of  Allergy  and  Infectious 
Diseases,  5333  Westbard  Avenue. 
Westwood  Building,  Room  737, 
Bethesda,  Maryland  20892. 

09-25-0143 

SYSTEM  name: 

Biomedical  Research:  Records  of 
Subjects  in  Clinical,  Epidemiologic  and 
Biometric  Studies  of  the  National 
Institute  of  Allergy  and  Infectious 
Diseases,  HHS/NIH/NIAID. 

A  minor  alteration  has  been  made  to 
this  system  notice.  The  following 
category  should  be  replaced  in  its 
entirety: 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief,  Epidemiology  and  Biometry 
Section,  MIDP,  National  Institute  of 
Allergy  and  Infectious  Diseases,  5333 
Westbard  Avenue.  Westwood 
Building,  Room  739.  Bethesda. 
Maryland  20892 

Chief.  Epidemiology  Branch,  AIDSP, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  5333  Westbard 
Avenue,  Westwood  Building.  Room 
3A-12.  Bethesda.  Maryland  20892. 

•        *        *        •        • 

[FR  Doc.  87-27011  Filed  11-23-87;  8:45  amj 
BtLUNG  CODE  41W-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Dockat  No.  N-87-1757] 

SutMnlsskm  of  Proposed  Information 
Collections  to  0MB 

agency:  Office  of  Administration.  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals, 

address:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OKffi  Desk  Officer.  Office 
of  Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street  SW.. 
Washington.  DC  20410.  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 


submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (8)  whether  the  proposal  is 
new.  an  extension,  reinstatement,  or 
revision  of  an  information  collection 
requirement;  and  (9)  the  names  and 
telephone  numbers  of  an  agency  official 
familiar  with  the  proposal  and  of  the 
OMB  Desk  Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposah  Low-Income  Public  Housing 
Financial  Statements 

Office:  Public  and  Indian  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  information,  prepared  by  public 
housing  agencies  (PiiAs)  and  Indian 
Housing  Authorities  (IHAs).  is  used  to 
track  the  major  accounts  of  the  HUD 
prescribed  PHA/IHA  accounting 
system  and  provide  essential  financial 
information  on  the  operations  of 
PHAs/IHAs.  The  information  is 
needed  to  determine  if  account 
balances  are  correct;  to  monitor 
effectivenes.s  and  efficiency  of  PHAs/ 
IHAs;  and  to  identify  potential 
problems  early. 

Form  Number:  HUD-53049.  52595.  52596, 
52598.  52599.  52603,  and  52656 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institution 

Frequency  of  Respondents:  Semi- 
annually. Annually,  and  On  Occasion 

Estimated  Burden  Hours:  21.971 

Status:  Reinstatement 

Contact:  John  T.  Comerford.  HUD,  (202) 
426-1872.  John  Allison.  OMB.  (202) 
395-6880 

Proposal:  Periodical  Estimate  for  Partial 

Payment  and  Related  Schedules 
Office:  Public  and  Indian  Housing 
Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Periodical  Estimate  for  Partial 
Payment  and  Related  Schedules  are 
required  for  projects  developed  under 
Public  Housing  Development 
Regulations.  These  forms  are  used 
monthly  by  the  general  contractor 
constructing  a  public  housing  project 
under  the  conventional  bid  method  in 
order  to  establish  the  amount  due 


from  a  public  housing  agency  (PHA) 
for  work  completed  during  the  current 
month.  These  forms  are  needed  so 
that  a  PHA  can  certify  what  funds  will 
be  disbursed  to  a  contractor. 

Form  Number  HUD-51001.  51002.  51003, 
and  51004 

Respondents:  State  or  Local 
Governments.  Businesses  or  Other 
For-Profit.  and  Non-Profit  Institutions 

Frequency  of  Response:  Monthly 

Estimated  Burden  Hours:  19,913 

Status:  Extension 

Contact:  WiUiam  C.  Thorson.  HUD.  (202) 
755-6460.  John  Allison.  OMB.  (202) 
395-6880 

Proposal:  Report  on  Tenants  Accounts 
Receivable 

Office:  Public  and  Indian  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Under  section  6(c](4]  of  the  United 
States  Housing  Act  of  1937.  this 
information  is  used  to  assure  sound 
management  practices  by  the  Public 
Housing  Agencies  (PHAs).  The  PHAs 
prepare  and  submit  the  form  to  the 
HUD  Field  Offices  and  HUD  uses  it  to 
monitor  the  effectiveness  of  rent 
collection  procedures  employed  by 
PHAs. 

Form  Number  HUD-52295 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions 

Frequency  of  Response:  Semi-annually 

Estimated  Burden  Hours:  1,760 

Status:  Reinstatement 

Contact:  John  T.  Comerford.  HUD.  (202) 
426-1872  John  Allison.  OMB.  (202) 
395-6880 

Proposal:  Indian  Community 
Development  Block  Grant  Program 
Information  Reporting  Requirement 

Office:  Community  Planning  and 
Development 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Conununity  Development  Block  Grant 
(CDBG)  Program  for  Indian  Tribes  and 
Alaskan  Native  Villages,  authorized 
under  section  107  of  the  Housing  and 
Community  Development  Act  of  1974, 
is  an  annual  program  whereby  grants 
are  awarded  based  upon  yearly 
competitions.  The  program  is  needed 
for  HUD  to  select  the  best  projects  for 
funding  and  in  monitoring  grants  to 
insure  that  grantees  are  making 
proper  use  of  Federal  funds. 

Form  Number  SF-424.  HUD-4011. 4121. 
4122. 4123. 4125.  and  4126 

Respondents:  State  or  Local 
Govenmients 

Frequency  of  Response:  On  Occasion 
and  Anually 

Estimated  Burden  Hours:  16,200 

Status:  Extension 


Contact:  Clarence  E.  Hix,  HUD,  (202) 
755-6092,  John  Allison.  OMB,  (202) 
395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(dJ  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  Noveml>er  13, 1987. 

John  T.  Murphy. 

Director,  Information  Policy  and  Management 
Division. 

[FR  Doc.  27046  Filed  11-23-87;  8:45  am] 

BILUNO  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[U-56301] 

Proposed  Reinstatement  of 
Terminated  Combined  Hydrocartxm 
Lease;  Utah 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97-451).  a 
petition  for  reinstatement  of  combined 
hydrocarbon  lease  U-56301  for  lands  in 
Carbon  County,  Utah,  was  timely  filed 
and  required  rentals  and  royalties 
accruing  from  May  1. 1987,  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5  per  acre  and  l&-%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  U-56301  as  set 
out  in  section  31(d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  May  1, 1987,  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Orval  L  Hadley. 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  87-26989  Filed  11-23-87;  8:45  amJ 
nUJNO  CODE  4310-OO-M 


(CO-070-08-4212-13;  C-46589] 

Realty  Action;  Excfiange  of  Lands  In 
Eagle  County,  CO 

AQENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  exchange  of  lands. 
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SUMMABY:  Pursuant  to  sections  205.  206, 
302(b)  and  310  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1716).  the  Bureau  of  Land 
Management,  Glenwood  Springs 
Resource  Area,  has  identified  parcels  of 
public  and  private  land  as  preliminarily 
suitable  for  exchange. 

FOR  njRTHER  INFORMATION  CONTACT 

Additional  information  concerning  this 
proposed  exchange,  including  the 
planning  documents  and  environmental 
assessment,  is  available  for  review  in 
the  Glenwood  Springs  Resource  Area 
Office  at  50629  Highway  6  and  24.  P.O. 
Box  1009.  Glenwood  Springs.  Colorado 
81602. 

For  a  period  of  45  days  from  the  date 
of  Hrst  publication  of  this  notice, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Grand  Junction 
District.  Bureau  of  Land  Management. 
764  Horizon  Drive.  Grand  Junction. 
Colorado  81506.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  Notice  of  Realty  Action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 
SUPPLEMENTARY  INFORMATION: 

The  following-described  lands  have 
been  determined  to  be  preliminarily 
suitable  for  exchange  under  sections 
205.  206.  302(b]  and  310  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 43  U.S.C.  1716: 

Selected  Public  Land 

Parcel  1—97.48  Acres 

T.  5  S..  R.  85  W., 
Sec.  2:  Lots  7  and  8 
Sec.  ll:Lotl.  NWy^NEV* 

Offered  Private  Land 

Parcel  A— Approximately  3A21  Acres 

•T.  4  S.,  R.  85  W., 
Portion  of  Tract  42  north  of  Inter8tate-70 

Parcel  B— Approximately  41.24  Acres 

•T.  4  S.,  R.  85  W., 
Portion  of  Tract  43  north  of  Inter8tate-70 

Parcel  C— Approximately  3.54  Acres 

•T.  5  S.,  R.  85  W., 
Portion  of  Tract  50  and  Tract  52  north  of 
Interstate-70 

Parcel  D — Approximately  6.05  Acres 

*T.  5  S.,  R.  85  W., 

Portion  of  Tract  45A,  Tract  47,  and  Tract  50 
north  of  Interstate-70. 

*  Easement  for  public  access  within  Tract 
51  and  Tract  53.  T.  5  S..  R.  85  W..  from 
U^  Highway  6  to  the  north  boundary 
line  of  Lot  7.  Sec.  2.  T.  5  S..  R.  85  W. 

Any  adjustment  to  selected  public  land  to 
equalize  values  would  be  made  in  T.  5  S„ 
R.  85  W.,  Sec.  11.  NWy4NEV4. 

Note:  Asterisk  (*)  denotes  metes  and 
bounds  description. 


These  97.48  acres  of  public  land  under 
the  jurisdiction  of  the  Bureau  of  Land 
Maaagement  have  been  identified  as 
preliminarily  suitable  for  exchange.  iTie 
determination  has  been  made  in 
response  to  a  Bureau-benefiting 
exchange  proposal  developed 
cooperatively  between  the  Bureau  and 
Terrill  Knight. 

In  the  proposal,  89.04  acres  of  offered 
private  land  with  public  values  and  an 
easement  for  public  access  would  be 
exchanged  for  97.48  acres  of  public  land 
which  have  been  identified  for  disposal. 
The  exchange  proposal  has  been  made  ' 
to  facilitate  the  consolidation  of  public 
land  holdings.  The  consolidation  would 
increase  managerial  efficiency  and 
provide  public  access  to  natural 
resources  on  public  lands  being 
managed  by  the  Bureau. 

The  values  of  the  lands  to  be 
exchanged  have  been  determined  to  be. 
approximately  equal.  Upon  completion 
of  the  final  appraisal  of  the  lands,  the 
acreages  will  he  adjusted  or  money  will 
be  used  to  equalize  the  exchange  values. 

Terms  and  Conditions 

The  following  reservations  would  be 
made  in  patent  issued  for  public  land: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States.  Act  of  August  30. 1890  (43 
U.S.C.  945). 

2.  A  reservation  to  the  United  States 
of  all  mineral  deposits  of  known  value. 

3.  A  reservation  for  all  existing  and 
valid  land  uses,  including  grazing  leases, 
unless  waived. 

4.  The  reservation  of  power  line  right- 
of-way  C-26738. 

5.  The  reservation  of  power  line  right- 
of-way  C-0118292. 

6.  The  reservation  for  public  access  on 
the  existing  road.  C-46590. 

The  publication  of  the  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriations  under  the  public  land 
laws,  including  the  mining  laws  and  the 
mineral  leasing  laws.  As  provided  by 
the  regulations  of  43  CFR  2201.1(b).  any 
subsequently  tendered  application, 
allowance  of  which  is  discretionary, 
shall  not  l>e  considered  as  filed  and 
shall  be  returned  to  the  applicant. 
Barry  C.  Cushiag. 

Acting  District  Manager,  Grand  Junction 
District. 
(FR  Doc.  87-26993  Filed  11-23-87;  8:45  am) 

WLUNG  CODE  4310-je-M 


IES-«3(H»-4212-14;  ES-00157-005;  ES- 
35425] 

Realty  Action;  Sale  of  Public  Land  in 
Morgan  County,  yO;  Modified— 
Competitive  Sale 

AQENCV:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Sale  of  public  land  in  Morgan 

County.  Missouri;  Modified — 

CompetiUve  Sale  ES-35425. 


summary:  The  following  public  land  has 
been  examined  and  determined  to  be 
suitable  for  sale  under  section  203(a)(1) 
of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976  (90 
Stat.  2750;  43  U.S.C.  1713).  at  no  less 
than  the  appraised  fair  market  value 
shown  below.  The  sale  also  includes 
conveyance  of  the  mineral  estate  under 
the  authority  of  section  209(b)(l)(l)  of 
FLPMA. 

FiMi  Principal  Meridian.  Missouri 

T.  41N..  R.  16W.,  Sec.  21.  SWV4NWV4, 
Morgan  County,  containing  40  acres. 

Appraised  Fair  Market  Value:  $6,800 

Date  of  Sale:  February  10. 1988.  at  3:00 
p.m. 

Place  o/So/e;  Milwaukee  District 
Office,  Bureau  of  Land  Management.  310 
West  Wisconsin  Avenue.  Suite  225. 
Milwaukee,  Wisconsin  53203. 

Minimum  Bid  and  Requirements:  The 
minimum  bid  is  the  appraised  fair 
market  value  of  $6,800.00.  Potential 
purchasers  are  required  to  submit  20 
percent  of  their  bid  as  down  payment. 
An  additional  $50.00  nonrefundable 
filing  fee  for  the  mineral  estate  MUST 
accompany  the  bid  deposit.  The  bid  and 
deposit  must  be  enclosed  in  a  sealed 
envelope  clearly  marked  "Public  Sale 
ES-35425"  on  the  left  hand  side  of  the 
envelope.  The  successful  high  bidder 
will  be  allowed  180  days  to  submit  the 
remainder  of  the  bid  price.  If  the 
remainder  of  the  bid  price  has  not  been 
received  from  the  successful  bidder 
within  the  specified  time  period,  the  bid 
deposit  will  be  forfeited.  If  for  any 
reason  the  land  remains  unsold  after  the 
specified  sale  date,  the  land  will  remain 
available  for  sale  over  the  counter  until 
sold. 

Example  of  minimum  bid:  If  your  bid 
is  $6,800,  you  must  submit  20  percent 
($1,360)  plus  $50.00  for  a  total  of  $1,410. 
If  your  bid  is  $7,000,  you  must  submit  20 
percent  ($1,400)  plus  $50.00  for  a  total  of 
$1,450. 

Bidder  Qualifications:  Purchasers 
must  be  a  citizen  of  the  United  States 
and  18  years  old  or  olden  a  corporation, 
State,  State  instrumentality  or  poUtical 
subdivision,  or  other  legal  entity,  subject 


to  the  laws  of  any  State  or  in  United 
States. 

There  are  no  known  mineral  values  in 
the  land,  therefore,  the  mineral  estate  is 
also  being  transferred.  The  land  is  being 
offered  for  sale  subject  to  a  preference 
consideration  to  allow  Mr.  and  Mrs. 
Darrell  Polly,  Jr.,  and  Mr.  Larry  A. 
Gerken.  purported  title  holders,  the  right 
of  Hrst  refusal  to  purchase  the  parcel  at 
the  appraised  fair  market  value.  If  they 
fail  to  exercise  their  preference 
consideration,  the  land  will  be  for  sale 
using  the  competitive  bidding  procedure. 
Under  that  procedure,  the  parcel  will  be 
conveyed  to  the  qualified  bidder  who 
bids  the  highest  price.  The  sale  will  be 
conducted  by  having  a  bid  submitted  to 
this  office  in  a  sealed  envelope. 

Publication  of  this  notice  will 
segregate  the  land  from  all 
appropriation,  including  the  mining 
laws,  for  270  days,  or  until  issuance  of 
patent,  whichever  occurs  first.  For  a 
period  of  45  days  from  the  date  of  this 
notice,  interested  parties  may  submit 
comments  to  the  District  Manager  at  the 
following  address:  Bureau  of  Land 
Management.  P.O.  Box  631.  Milwaukee, 
Wisconsin  53201-0631. 

For  Further  Information:  Detailed 
information  concerning  this  sale  is 
available  at  the  Milwaukee  District 
OfHce.  Bureau  of  Land  Management,  310 
West  Wisconsin  Avenue,  Suite  225, 
Milwaukee,  Wisconsin  53203;  or  by 
calling  Duane  Marti  at  (414)  291-4429. 
Leon  R.  Kabat. 
Acting  District  Manager. 
[FR  Doc.  87-26985  Filed  11-23-87;  8:45  am] 
NIXING  CODE  4310-GJ-M 


Fish  and  Wildlife  Service 

Recovery  Implementation  Program  for 
Endangered  Fish  Species  in  the  Upper 
Colorado  River  Basin;  Final 
Environmental  Assessment;  Finding  of 
No  Significant  Impact 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  availaiblity. 

summary:  In  accordance  with  40  CFR 
1506.6(b),  notice  is  hereby  given  that 
National  Environmental  Policy  Act 
compliance  documents  addressing  a 
recovery  program  for  endangered  and 
rare  fish  species  in  the  Upper  Colorado 
River  Basin  have  been  completed  and 
are  available  for  distribution.  The  goal 
of  the  program  in  the  Upper  Basin  is  to 
recover  and  delist  three  endangered  fish 
species  (Colorado  squawfish,  humpback 
chub,  bonytail  chub)  and  manage  a  rare 
fish  species  (razorback  sucker)  so  it  will 
not  require  the  protection  of  the 


Endangered  Species  Act.  This  goal  is  to 
be  accomplished  in  a  manner  that  is 
consistent  with  State  water  rights 
systems,  interstate  compacts,  and  court 
decrees  that  allocate  the  rights  to  use 
Colorado  River  water  among  the  States. 
The  Secretary  of  the  Interior  has  been 
requested  to  approve  Department  of  the 
Interior  participation  in  this  program. 
Based  upon  the  information  in  the 
environmental  assessment  (EA),  it  has 
been  determined  that  Secretarial 
approval  does  not  constitute  a  major 
Federal  action  having  a  significant 
impact  on  the  environment.  Therefore,  a 
Finding  of  No  Significant  Impact 
(FUNSI)  was  prepared. 
date:  The  EA  and  FONSI  will  be 
available  for  distribution  to  the  public 
on  November  19. 1987. 
ADDRESS:  Requests  for  these  documents 
should  be  addressed  to  Regional 
Director,  U.S.  Fish  and  Wildlife  Service, 
P.O.  Box  25486,  Denver  Federal  Center, 
Denver.  Colorado  80225. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Jacobsen.  Assistant  Regional 
Director,  Fish  and  Wildlife 
Enhancement.  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  25486.  Denver  Federal 
Center.  Denver,  Colorado  80225,  (303) 
236-7398,  FTS  776-7398. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Intent  to  prepare  the  environmental 
assessment  was  published  in  the 
Federal  Register  on  July  30, 1986,  and 
republished  in  its  entirety  on  August  12, 
1986.  This  notice  provides  detailed 
information  on  the  Proposed  Action  and 
alternatives  proposed  for  study.  Copies 
of  the  final  "Recovery  Implementation 
Program  for  Endangered  Fish  Species  in 
the  Upper  Colorado  River  Basin,"  EA. 
and  FC3nSI  will  be  mailed  to  all  parties 
responding  to  the  Notice  of  Intent.  In 
addition  these  documents  will  be  mailed 
to  over  150  organizations  and 
individuals  expressing  an  interest  or 
presumed  to  have  an  interest  in  this 
program. 

Date:  November  13, 1987.    t 
Galen  L.  Buterliaugh, 

Regional  Director. 

(FR  Doc.  87-26982  Filed  11-23-87;  8:45  am] 

BILUNG  CODE  4310-S5-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Phillips  Petroleum  Co. 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


summary:  Notice  is  hereby  given  that 
Phillips  Petroleum  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS-G  4542  and  4544,  Blocks  639 
and  649,  respectively,  Matagorda  Island 
Area,  offshore  Texas.  Proposed  plans 
for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Pptt  Aransas,  Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  November  16, 1987. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  pubhc  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  These  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Date:  November  16. 1987. 
J.  Rogers  Pearcy. 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

(FR  Doc.  87-26994  Filed  11-23-87;  8:45  am] 

WLUNO  COOE  4310-«lfi-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  14. 1987.  Pursuant  to  S  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
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criteiia  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  tJ.S.  Department  of  the  Interior. 
Washington.  DC  20243.  Written 
cooaments  thoukl  be  submitted  by 
December  9, 1987. 
CamiaShall. 
Chief  of  HegistnHion,  National  Regiater. 

CONNECTICUT 

FairfwUCoa^ 

Norwalk,  Norwalk  Green  Historic  District 

Roughly  bounded  by  Smith  &  Park  Sti.. 

Boston  Post  Rd..  East  &  Morgan  Aves. 
Staafoid.  Church  of  the  Holy  Name 

(Downtown  Stamford  Ecclesiastical 

Complexes  TR),  305  Wastiington  Blvd.  ft  4 

Pulaski  St. 
Stamford,  St.  Benedict's  Church  (Downtown 

Stamford  Ecclesiastical  Complexes  TRJ, 

lA  &  IB  Saint  Benedict's  Circle 
Stamford,  St.  fohn  's  Protestant  Episcopal 

Chmrch  (Downtown  Stamford 

Eodeskisdcal  Complexes  TR),  628.  eZSb,  ft 

628c.  Main  SL 
Stamfotd.  SL  Luke 's  Chapel  (Downtown 

Stamford  Ecclesiastical  Complexes  TR), 

714  Pacific  St. 
Stamford,  St  Mary's  Church  (Downtown 

Stamford  Ecclesiastical  Complexes  TR), 

540  ft  566  Elm  St. 
Stamford.  Uaitarian-Universalist  Church 

(Dowalown  Staa^wd  Ecclesiastical 

Complexes  TR).  20  Forest  St  I 

Stanford,  Zion  Lutheran  Church  [Downtown 

Stamford  Ecclesiastical  Complexes  TR), 

132  Glenbrook  Rd.  i 

New  Havm  Cauty  I 

Goilf  ord,  Meetir^  House  Hill  Historic 
District  Rou^ly  bounded  by  Long  Hffl, 
Great  Hfll,  ft  I^edge  Hill  Rds. 

FLORIDA 


iCoanty 

Clearwater,  Harbor  Oaks  Residential 
District  Rou^ly  bounded  by  Druid  Rd., 
S.  Fort  Harrison  Ave.,  Lotus  Path,  ft 
Clearwater  Harbor 

GEORGL\ 

Cobb  County 

Clarkdale,  Clarkdale  Historic  Districti 
Powder  Springs- Austell  Rd. 

LOUISIANA 
Catahoula  Parish 

Jonesville  vicinity,  Marengo  PJoHtatitm 
House,  U.S.  64, 6  mi.  W.  of  lonesville 

Wert  Baton  Bouse  Pariah 

Port  Allen  vicinity,  Poplar  Grove  Plantation 
House,  n42  N.  River  Rd. 

MASSACHUSETTS 

Middlesex  County 

Cambridge,  harvard  Yard  Historic  District 
(Cambridge  MRAJ,  harvard  Yard  bounded 


by  underpass.  Broadway  ft  Quincy  Sts., 
Mass  Ave.,  ft  Peabedy  St. 

MICHIGAN 

Jacksao  County 

Jackson,  Wilcox,  Andrew,  House,  231 E.  High 
St. 

Ottawa  County 

Spring  Ljdte,  Bilz,  Aloys,  House.  107  S. 
Division  St. 

MISSOURI 

Pike  County 

Louisiana,  Stark,  Gor.  Lloyd  Crow,  House 
and  Carriage  House,  1401  Georgia  St. 

NEW  YORK 
Columbia  County 

New  Forge,  House  at  New  Forge,  128  New 
Forge  Rd. 

OHIO 

Gallia  County 

Rio  Grande.  Wood  Old  Homestead,  12SS 
Jackson  Pike 

Pickaway  County 

CircleviUe,  Walling,  Ansel  T„  House.  148  W. 
Union  St. 

Ricldand  County 

Shik)h.  Ferrell  Silas.  House,  25  E.  Main  St 
Stark  County 

Alhance,  Eariey-HartzeU  Houses  840  N.  Park 
Ave. 

TEXAS 

Taylor  County 

Abilene.  Swe/isoa,  William  and  Shirley, 
House,  1726  Swensoa  Ave. 

VIRGINIA 

James  City  County 

Toana  vicinity,  Windsor  Castle,  1812  Forge 
Rd. 

[FR  Doa  67-27017  Filed  tl-23-«7: 8:45  am] 

ICOOEOW-TlHi 


Offic*  Of  Surface  Mining  Redamatipfi 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Managemont  and  Budget 
for  Review  Under  the  Paporwortt 
Reduction  Act 

The  proposal  for  the  collection  of 
iuformatitm  Hsted  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  oSice  at  the  phone 
number  listed  below.  Comments  and 


suggestions  on  the  requirements  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
OfBce  of  Management  and  Budget 
Intenor  Department  Desk  Officer. 
Wasfliington,  DC  20503,  telephone  395- 
7313. 

TO/e- State-Federal  Cooperative 
Agreements. 

Abstract:  30  CFR  Part  745  requires 
that  states  submit  information  when 
entering  into  a  cooperative  agreement 
with  the  Secretary  of  the  Interior. 
OSMRE  uses  the  information  to  make 
findings  that  the  state  has  an  afiproved 
program  and  will  cany  out  tiie 
responsibilities  mandated  in  SMCRA  to 
regulate  surface  coal  mining  and 
reclamation  programs. 

Fregue/icy;  Semi-annually,  Annually. 

Description  of  Respondents:  State 
cooperative  agreement  applications. 

Aanuai  Responses:  49. 

Aiwual  Burden  Hours:  10.384. 

Bareau  Ciearance  Officer  David  A. 
Collegeraan.  343-5447. 

Date:  Novemt>er  6, 1987. 

P.  William  Green, 

Actii^  Assistant  Director.  Budget  and 

Administration. 

[FR  Doa  67-28602  Fi^ed  11-23-87;  8:«  am] 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Advlaory  Committee  on  Voluntary 
Foreign  Aid;  Mooting 

Pursttant  to  the  Federal  Advisory 
Committee  Act.  notice  is  hereby  given  of 
a  meeting  of  the  AdviscHy  Committee  on 
Vohmtary  Foreign  Aid  (ACVFA)  on  the 
theme:  "PVO  Management 
Effectiveness".  This  is  one  of  a  series  of 
meetings  expiloring  varitjus  aspects  of 
"PVO  Effectiveness"  delineating  cases 
and  strategies  for  enhancing  PVOs' 
work  as  agents  of  development.  The 
meeting  will  be  one  day:  Thursday, 
Decembers  from  9:00  a.m.  to  5:00  p.m.  in 
Room  110.7  NS.  To  enter  the  building, 
use  C  Street  (Diplomatic  Entrance) 
between  21st  and  23rd  Streets  NW., 
Washington,  DC. 

The  meeting  is  free  and  open  to  the 
public.  However,  notification  by 
November  27. 1987  through  Advisory 
Committee  Headquarters  is  required  by 
the  Department  of  State  for  security 
reasons. 


Theme:  The  Management 
Effectiveness  of  PVOs. 

Objectives:  To  overview  the  current 
state  of  PVO  management  effectiveness. 

To  seek  policy  recommendations  for 
A.I.D.  which  will  enhance  PVO 
management  effectiveness. 

Agenda 

Thursday,  December  3, 1987  9:00  a.m.— 
Welcoming  Remarks:  Randal  Teague, 
ACVFA  Chairman  9:10  a.m. — Opening 
Remarks:  Thomas  A.  McKay,  Deputy 
Assistant  Administrator,  FVA/PVC 

9-.20  a.m. — Outline  of  the  Program:  Nan 

Borton,  Mark  Ball 
9:30  a.m.— "PVO  Management 

Effectiveness" — ^L.  David  Brown, 
President,  Institute  for  Development 
Research 
10:20  a.m.— Coffee  Break 
10:30  a.m.— Panel  Discussion:  PVO 
Management  Effectiveness,  The 
Internal  PVO  Perspective 
Ken  Phillips,  Executive  Director, 

Foster  Parents  Plan 
Joe  Short,  Independent  Consultant 
)oeI  Lamstein,  John  Snow  Associates 
12:00— Lunch 

2:00  p.m.— Panel  Discussion:  PVO 
Management  Effectiveness.  An 
External  (Donor)  View 
David  Korten 
A.LD.  Representative 
John  Geibardt.  Vice  President 
Ford  Foundation 
3:30  p.m.— Coffee  Break 
3:45  p.m. — Committee  Discussion  of 
Issues 

There  will  be  AJ.D.  representatives  at 
the  meeting.  Any  interested  person  may 
attend,  request  to  apper  before,  or  file 
statements  with  the  Advisory 
Committee.  Written  statements  should 
be  filed  prior  to  the  meeting  and  should 
be  available  in  twenty-five  (25)  copies. 

Persons  wishing  to  attend  the  meeting 
must  call  (703)  235-3336,  or  write,  not 
later  than  November  27  to  arrange 
entrance  to  the  Department  of  State 
Building.  The  address  is:  The  Advisory 
Committee  on  Voluntary  Foreign  Aid, 
Room  250,  SA-8,  Agency  for 
International  Development,  Washington, 
DC  20523. 

Date:  November  12, 1987. 

Karen  M.  Poe, 

Acting  Deputy  Assistant  Administrator, 
Office  of  Private  and  Voluntary  Cooperation. 
Bureau  for  Food  for  Peace  and  Voluntary 
Assistance. 

{FR  Doc.  67-26986  Filed  11-23-87;  8:45  am) 

BILUNO  CODE  S11S-01-N 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  Na  AB-3  (Sub-No.  65X)] 

Missouri  Pacific  Railroad  Coa 
Abandonment  Exemption  in  Omaha, 


agency:  Interstate  (Dommerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  et  seq.,  the  abandonment  by  the 
Missouri  Pacific  Railroad  Company  of  a 
1.59-mile  line  of  railroad  between 
milepost  493.00  and  milepost  494.59  in 
Omaha,  Douglas  County,  NE,  subject  to 
standard  employee  protective 
conditions.* 

DATES:  This  exemption  is  effective  on 
December  24, 1987.  Petitions  to  stay 
must  be  filed  by  December  9, 1987,  and 
petitions  for  reconsideration  must  be 
filed  by  December  21, 1987, 

ADDRESSES:  Send  pleadings  referritrg  to 
Docket  No.  AB-3  (Sub-No.  65X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Joseph  D. 
Anthofer.  1416  Dodge  Street,  Omaha. 
NE  68179 

FOR  FURTHER  INFORMATION  CONTACH 

Joseph  H.  Dettmar,  (202)  275-7245  [TDD 
for  hearing  impaired:  (202)  275-1721J. 

StiPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  289-4357/4359  (DC  Metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services,  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  November  16, 1987. 

By  the  Commission,  Chairman  Gradison, 


'  The  proposed  abandonment  was  originally  part 
of  a  broader  abandonment  proposal.  However,  this 
part  of  the  proposal  was  segregated  and  comments 
were  invited  because  the  impact  of  the  exemption 
was  not  readily  apparent  and  it  appeared  that  there 
was  the  potential  for  significant  adverse  effect*.  The 
comment  period  expired  and  the  Commission  has 
issued  a  decision  on  the  merits  of  this  part  of  the 
abandonment  proposal. 


Vice  Chairman  Lamboley,  Commissionei^ 
Sterrett,  Andre,  and  Simmons. 

Noreta  R.  McGee, 

Secretary. 

(FR  Doc.  87-26995  Filed  11-23-87;  8:45  am) 

aHXNM  COOE  703S-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adlustment  Assistance;  AUied- 
Signal  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  tbis 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  AcL 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  furdier  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  Involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street  NW.,  Washington, 
DC  20213. 

Signed  at  Washington,  DC  this  16th  day  of 
November  1967. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
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Appendix 


Pebtwner  (unon/«W)rliers/firtn| 


Alked-Stgnal  (C  C.A  W ) 

American  Tnm  Co  (Woritera) 

Betti-Energy  Mme  Coa>  lUMWA).. 

Bndgton  Kmtling  Mill  (wo(1<ers) 

Carondolet  Coke  Corp.  (OCAW) ... 
Inlemor  Trade.  Inc  (worliers)  . 


Jotwmy  CasHeoerry.  mc  (conipany) .. 

Lorraine  Handbags,  (vrarlters) 

Man- Switch  Iwortiers).. 


PrestoMe  Electnc  Inc.  (U.A.W.) _ 

Swift  IndependerM/West  By-Pass  (vwrkars).. 


Location 


Metropolis.  IL 

Mckenney.  VA .... 
Ebensburg.  PA.... 

Bndglon.  ME 

St  Louis.  MO 

Houston,  TX 

PeanwKlTX 

E.  Boston.  MA.... 
Minneapolis.  MN 

Bay  City,  Ml 

Moultne.  GA 


Date 
received 


11/16/87 
11/16/87 
11/16/87 
11/16/87 
11/16/87 
11/16/87 
11/16/87 
11/16/87 
11/16/87 
11/16/87 
11/16/87 


Date  o( 
petition 


10/29/87 

11/2/87 

10/26/87 

9/3/87 

10/30/87 

10/30/87 

10/26/87 

11/4/87 

10/5/87 

11/6/87 

10/27/87 


Petition 

^4o. 


20.243 
20.244 
20.245 
20,246 
20.247 
20,248 
20,249 
20.250 
20.251 
20,252 
20.253 


/Articles  produced 


Urankim. 
Buttons. 
Castings. 
Knitting. 

Oil  a  gas. 

Dniling  equipment 

Handt>ags. 

Keyboards. 

Starting  A  pump  motors. 

Meats. 


|FR  Doc.  87-27035  Filed  11-23-87;  8:45  am) 

MIXING  CODE  4S10-30-M 


[TA-W-19.959] 


motion  Control  Industries,  Inc., 
Ridgway,  PA;  Negative  Determination 
Regarding  Application  for 
Reconsideration 


By  an  application  dated  October  20, 
1987,  the  International  Union  of 
Electrical  workers  (lUE)  requested 
administrative  reconsideration  of  the 
Department's  negative  determination  on 
the  subject  petition  for  trade  adjustment 
assistance  for  workers  at  Motion 
Control  Industries,  Inc.,  Ridgway, 
Pennsylvania.  The  denial  notice  was 
signed  on  September  18, 1987  and 
published  in  the  Federal  Register  on 
September  30, 1987  (52  FR  36645). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was  1 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  union  claims  that  worker 
separations  at  Ridgway  were  the  result 
of  foreign  imports.  The  union  also  claims 
that  nothing  has  changed  since  the 
Department's  earlier  certification  of 
workers  at  Motion  Control;  therefore, 
the  workers  should  be  certified. 

Workers  at  Motion  Control  Industries, 
Inc.,  produce  heavy  duty  brake  linings. 

The  Department's  denial  of  the 
union's  petition  filed  on  behalf  of  the 
approximately  30  workers  laid  off  in  July 
1987  was  based  on  the  fact  that  the 
"contributed  importantly"  test  of  the 
increased  import  criterion  of  the  Group 


Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  A  Department  of  Labor 
survey  revealed  that  there  were  no 
respondents  who  increased  their  import 
purchases  of  heavy  duty  brake  linings 
while  they  decrease  their  purchases  from 
Motion  Control  in  the  first  seven  months 
of  1987  compared  to  the  same  period  in 
1986.  For  the  earlier  period  from  1985  to 
1986,  the  survey  showed  that  customers 
who  increased  their  import  purchases  of 
heavy  duty  brake  linings  while  they 
decreased  their  purchases  from  Motion 
Control  accounted  for  a  negligible 
portion  of  the  survey  group's  purchase 
reduction  in  1986. 

Further,  the  investigation  findings 
show  that  the  production  of  heavy  duty 
brake  linings  increased  in  1986 
compared  to  1985  and  that  Ridgway's 
production  and  company  sales  of  heavy 
duty  brakes  increased  in  the  first  seven 
months  of  1987  compared  to  the  same 
period  in  1986.  Company  officials 
attributed  worker  separations  in  July 
1987  to  the  build  up  of  inventories. 

The  Department's  earlier  certification 
of  the  Ridgway  workers  (TA-W-15.595) 
issued  on  February  22, 1985  is  not 
controlling  on  the  subject  petition.  In 
certifying  workers  for  trade  adustment 
assistance,  each  petition  is  judged  on  its 
own  merits,  the  products  produced  and 
in  the  time  frame  for  which  it  was  filed. 
Findings  in  the  earlier  investigation 
showed  that  several  major  customers 
increased  their  imports  of  brake  linings 
and  decreased  their  purchases  from 
Motion  Control  during  the  period 
applicable  to  the  petition. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 


Signed  at  Washington,  DC,  this  17th  Day  of 
November  1987. 
Rol>ert  O.  Deslongchamps, 

Director,  Office  of  Legislation  and  Actuarial 

Services,  UIS. 

[FR  Doc.  87-27033  Filed  11-23-87;  8:45  am] 

BILUNG  COOE  4S10-30-M 

[TA-W-19,918  and  TA-W-20,0591 

Precise  Metals  &  Plastics,  Inc., 
Cumberland,  MD,  and  Milpark  Drilling 
Fluids,  Wharton,  TX;  Dismissal  of 
Applications  for  Reconsideration 

Pursuant  to  29  CFR  90.18  applications 
for  administrative  reconsideration  were 
filed  with  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  for 
workers  at  the  Precise  Metals  &  Plastics. 
Inc..  Cumberland,  Maryland;  Milpark 
Drilling  Fluids.  Wharton.  Texas.  The 
reviews  indicated  that  the  applications 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determinations.  Therefore  dismissal  of 
the  applications  were  issued. 
TA-W-19,918;  Precise  Metals  &  Plasters, 

Inc..  Cumberland,  Maryland 

(November  13. 1978) 
TA-W-20,059;  Milpark  Drilling  Fluids, 

Wharton.  Texas  {November  13. 1987) 

Signed  at  Washington,  DC,  this  17th  day  of 
November  1987. 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  87-27034  Filed  11-23-87;  8:45  am) 

BILUNG  COOE  4S10-30-M 


Mine  Safety  and  Health  Administration 
[Doclcet  No.  M-87-18-M1 

Homestake  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Homestake  Mining  Company.  P.O. 
Box  875.  Lead.  South  Dakota  57754  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.19022  (initial  measurement) 


to  its  Homestake  Gold  Mine  (I.D.  No.  39- 
00055)  located  in  Lawrence  County. 
South  Dakota.  Hie  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  after  initial  rope 
stretch  but  before  visible  wear  occurs, 
the  rope  diameter  of  newly  installed 
wire  ropes  be  measured  at  least  once  in 
every  third  interval  of  active  length  and 
the  measurements  averaged  to  establish 
a  baseline  for  subsequent 
measurements. 

2.  In  a  separate  petition  for 
modification,  (M-87-17-M),  petitioner 
proposes  to  use  Phillystran  (an  Aramid 
fiber)  in  lieu  of  wire  ropes. 

3.  Due  to  the  fact  that  the  material 
proposed  to  be  used  will  be  an  aramid 
fiber  versus  wire,  there  will  be  no 
stretching.  For  this  reason,  petitioner 
maintains  that  the  proposal  alternate 
method  will  provide  the  sama  degree  of 
safety  to  the  miners  affected  as  that 
afforded  by  the  standard. 

4.  For  these  reason,  petitioner  requests 
a  modification  of  the  standard. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627. 4015  Wilson 
Boulevard,  Arlington,  Viiginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  24. 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  addresses. 
Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Date:  November  10. 1987. 

[FR  Doc.  87-27036  Filed  11-23-87;  8:45  am] 

BILUNG  COOE  4SH>-43-M 


Occupational  Safety  and  Health 
Administration 

IV-84-41 

Application  for  an  Extension  of 
Temporary  Variance;  Sanders  Lead 
Co.,  Inc. 

agency:  Occupational  Safety  and 
Health  Administration.  Labor. 
action:  Withdrawal  of  application  for 
an  extension  of  temporary  variance. 

summary:  In  the  August  14. 1987  Federal 
Register  notice  (52  FR  30468)  OSHA 
announced  that  a  hearing  will  be  held 


on  the  application  of  Sanders  Lead 
Company,  Inc.  for  an  extension  of  its 
temporary  variance  from  the  final 
medical  removal  trigger  under  the 
standard  for  Occupational  Exposure  to 
Lead  (29  CFR  1910.1025(k)(l)(i)(D)).  On 
October  16, 1987,  the  company  filed  a 
motion  with  the  Office  of  the 
Administrative  Law  Judges  to  vnthdraw 
the  application  for  variance.  On  October 
26, 1987,  Quentin  P.  McColgin 
(Administrative  Law  Judge)  issued  an 
order  of  dismissal  of  the  proceeding. 
This  notice  cancels  the  hearing 
scheduled  for  Sanders  Lead  Company, 
Inc.  on  January  12, 1968,  Montogmery, 
Alabama. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  L.  Concannon,  Office  of 
Variance  Determinations,  Telephone 
(202)  523-7193. 

Signed  at  Washington,  DC.  this  16th  day  of 
November  1987. 

lohn  A.  Pendeigrass. 

Assistant  Secretary. 

[FR  Doc.  87-27032  Filed  11-23-87;  8:45  am] 

BILUNG  CODE  4S10-2S-M 


NUCLEAR  REGULATORY 
COMMISSION 

Standard  Format  and  Content  for 
Emergency  Plans  for  Fuel-Cycle  and 
Materials  Licensees;  Draft  Report  for 
Comment 

The  Nuclear  Regulatory  Commission 
has  published  in  draft  form  a  Standard 
Format  and  Content  for  Emergency 
Plans  for  Fuel-Cycle  and  Materials 
Licensees  (NUREG-0762.  Rev.  1)  for 
comment.  The  document  conforms  with 
a  final  rule  on  emergency  plans  for  these 
licensees  that  is  to  be  issued  in  1988. 

A  fi-ee  single  copy  of  draft  NUREG- 
0762.  Rev.  1.  may  be  requested  by  those 
considering  public  comment  by  writing 
to  the  U.S.  Nuclear  Regulatory 
Commission.  Attention:  Distribution 
Section.  Room  P-130A.  Washington.  DC 
20555.  A  copy  is  also  available  for 
inspection,  copying,  or  both  in  the  NRC 
Public  Document  Room,  1717  H  Street 
NW..  Washington.  DC. 

Dated  at  Silver  Spring.  MD,  this  17th  day  of 
November,  1987. 

For  the  Nuclear  Regulatory  Commission. 
John  W.  N.  Hickey. 

Chief,  Operations  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  87-27037  Filed  11-23-87;  8:45  am] 

BILUNG  CODE  7S90-01-M 


[Docket  No*.  50-443-OL-1  and 
OL-1] 


50-444- 


Public  Service  Co.  of  New  Hampshire, 
et^,  (Seabrook  Station,  Unit  1  and  2); 
^On-site  Emergency  Planning  and 
Safety  Issues;  Oral  Argument 

Notice  is  hereby  given  that,  in 
accordance  with  the  Appeal  Board's 
order  of  November  13, 1987,  oral 
argument  on  the  pending  appeal  of 
intervenors  Town  of  Hampton,  New 
England  Coalition  of  Nuclear  Pollution, 
and  Seacoast  Anti-Pollution  League 
from  the  Licensing  Board's  August  20, 
1987  memorandum  and  order 
(unpublished)  will  be  heard  at  10:00  a.m. 
on  Tuesday,  December  8. 1987,  in  the 
NRC  Public  Hearing  Room.  Fifth  Floor. 
East-West  Towers  Building,  4350  East- 
West  Highway,  Bethesda,  Maryland. 

For  the  Appeal  Board. 

C.  Jean  Shoemaker, 

Secretary  to  the  Appeal  Board. 

Dated:  November  la  1987. 

[FR  Doc.  87-27018  Filed  11-23-87;  8:45  am] 

BIUJNG  COOE  75«M>1-« 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A,  B, 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VI, 
Exceptions  from  the  Competitive 
Service. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leesa  Martin.  (202)  653-9404. 
SUPPLEMENTARY  INFORMATION:  The 

Office  of  Persormel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  October  27. 1987  (52  FR 
41375).  Individual  authorities 
established  or  revoked  under  Schedule 
A,  B,  or  C  between  October  1, 1987.  and 
October  31. 1987,  appear  in  a  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities 
will  be  published  as  of  June  30  of  each 
year. 

Schedule  A 

The  following  exceptions  were 
established. 
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Securities  and  Exchange  Commission 

Up  to  10  positions  of  accountant,  GS- 
12/13,  when  filled  by  persons  selected 
as  SEC  Accounting  Fellows  for  the  Full 
IDisclosure  Program.  Employment  under 
this  authority  may  not  exceed  2  years. 
Effective  October  14, 1987. 

National  Endowment  for  the  Arts 

One  position  of  Assistant  Director  of 
the  Challenge  and  Advancement  Grant 
Programs,  GM-1056-14.  Effective 
October  21. 1987. 

Department  of  Defense 

Defense  Systems  Management 
College,  Fort  Belvoir,  Virginia.  The 
Provost  and  Professors  in  grades  GS-13 
through  15.  Effective  October  30, 1987. 

The  following  exception  has  been 
revoked: 


Department  of  the  Army 

Defense  Systems  Management  School, 
Fort  Belvoir.  Virginia.  The  Deputy 
Commandant  and  Professors  in  grades 
GS-13  through  15.  This  authority  is  now 
under  Department  of  Defense.  Effective 
October  30, 1987. 

Schedule  B 

No  Schedule  B  exceptions  were 
established  or  revoked  during  October. 

Schedule  C 

Department  of  Agriculture 

One  Confidential  Assistant  to  the 
Chief  for  Soil  Conservation  Service. 
Effective  October  20, 1987. 

One  Private  Secretary  to  the  Assistant 
Secretary  for  Economics.  Effective 
October  26. 1987. 

Department  of  Commerce 

One  Director,  Congressional  Affairs  to 
the  Under  Secretary  for  Economic 
Affairs.  Effective  October  1, 1987. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Services. 
Effective  October  6, 1987. 

One  Private  Secretary  to  the  Assistant 
Secretary  for  Trade  Development. 
Effective  October  23. 1987. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Export 
Administration.  Effective  October  26, 
1987. 

One  Congressional  Liaison  Assistant 
to  the  Assistant  Secretary  for 
Congressional  Affairs.  Effective  October 
28,1987. 


Department  of  Education 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Civil  Rights. 
Effective  October  5, 1987. 

One  Confidential  Assistant  to  the 
Executive  Assistant  for  Elementary  and 


Secondary  Education.  Effective  October 
16, 1987. 

One  Confidential  Assistant  to  the 
Director,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs. 
Effective  October  20, 1987. 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  for  Management. 
Effective  October  26, 1987. 

Department  of  Energy 

One  Confidential  Assistant 
(Secretary)  to  the  Administrator  for 
Energy  Information  Administration. 
Effective  October  5, 1987. 

Department  of  Housing  and  Urban 
Development 

One  Confidential  Assistant  to  the 
Under  Secretary.  Effective  October  7, 
1987. 

One  Executive  Assistant  to  the 
Deputy  Under  Secretary  for  Field 
Coordination.  Effective  October  20, 1987. 

One  Assistant  to  the  Deputy  Assistant 
Secretary  for  Congressional  Relations. 
Effective  October  26, 1987. 

Department  of  Interior 

One  Confidential  Assistant  to  the 
Chief  Operating  Officer.  Effective 
October  28, 1987. 

Department  of  Justice 

One  Special  Assistant  to  the  Attorney 
General.  Effective  October  2. 1987. 

One  Staff  Assistant  (Speechwriter)  to 
the  Director  for  Office  of  Public  Affairs. 
Effective  October  7, 1987. 

One  Special  Assistant  to  the  Director 
for  Bureau  of  Justice  Assistance. 
Effective  October  14, 1987. 

One  Associate  Deputy  Attorney 
General  to  the  Deputy  Attorney  General. 
Effective  October  20, 1987. 

One  Confidential  Assistant  to  the 
Deputy  Director  for  Bureau  of  Justice 
Assistance.  Effective  October  20, 1987. 

One  Confidential  Assistant  to  the 
Director  for  Asylum  Policy  and  Review. 
Effective  October  20. 1987. 

Department  of  Labor 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  Effective  October  5, 1987. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Mine  Safety  and 
Health.  Effective  October  20. 1987. 

Department  of  Transportation 

One  Congressional  Liaison  Officer  to 
the  Director  for  Office  of  Congressional 
Affairs.  Effective  October  6. 1987. 

Department  of  Treasury 

One  Senior  Legislative  Manager  to  the 
Deputy  Assistant  Secretary.  Legislative 
Affairs.  Effective  October  20, 1987. 


Federal  Deposit  Insurance  Corporation 

One  General  Counsel  to  the 
Chairman.  Effective  October  5, 1987. 

Federal  Home  Loan  Bank  Board 

One  Secretary  to  the  Board  Member. 
Effective  October  5, 1987. 

One  Assistant  to  the  Board  Member. 
Effective  October  20, 1987. 

Federal  Mediation  and  Conciliation 
Service 

One  Executive  Assistant  to  the 
Director.  Effective  October  9, 1987. 

General  Services  Administration 

One  Confidential  Assistant  to  the 
Associate  Administrator  for 
Congressional  Affairs.  Effective  October 
14. 1987. 

International  Trade  Commissic 

One  Staff  Assistant  (Legal)  to  the 
Chairman.  Effective  October  7, 1987. 

Off  ice  of  Personnel  Management  ^ 

One  Confidential  Assistant  to  the 
Director  of  Executive  Administration. 
Effective  October  2, 1987. 

Small  Business  Administration 

One  Special  Assistant  to  the 
Associate  Administrator  for  Minority 
Small  Business  and  Capital  Ownership 
Development.  Effective  October  5, 1987. 

Securities  and  Exchange  Commission 

One  Confidential  Assistant  to  the 
Chairman.  Effective  October  13, 1987. 

United  States  Information  Agency 

One  Special  Assistant  to  the  Director. 
Effective  October  14, 1987. 

One  Staff  Assistant  to  the  Special 
Assistant  to  the  Director.  Effective 
October  14. 1987. 

One  Staff  Assistant  to  the  Director. 
Effective  October  14. 1987. 

United  States  Trade  Representative 

One  Public  Affairs  Specialist  to  the 
Assistant  United  States  Trade 
Representative.  Effective  October  26. 
1987. 

U.S.  Office  of  Personnel  Management. 

Authority:  5  U.S.C.  3301.  3302;  E.0. 10577,  3 
CFR  1954-1958  Comp..  P.  218. 

fames  E.  Colvard, 

Deputy  Director. 

(PR  Doc.  87-20980  Filed  11-23-87;  8:45  am] 

BILUNQ  CODE  •326-41-M 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meetings 

Notice  is  hereby  given  of  meetings  of 
the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday,  December  8  and  9, 1987.  at 
the  Hyatt  Regency  Crystal  City  at 
Washington  National  Airport,  2799 
Jefferson  Davis  Highway.  Arlington. 
Virginia. 

The  Subcommittee  on  Diagnostic  and 
Therapeutic  Practices  will  be  meeting  in 
Washington  Room  A,  on  the  second 
concourse,  at  8:30  a.m.,  December  8. 
1987.  The  Subcommittee  on  Hospital 
Productivity  and  Cost-Effectiveness  will 
convene  its  meeting  at  9:00  a.m.  in 
Washington  Room  B,  also  on  the  second 
concourse,  on  December  8, 1987. 

The  full  Commission  will  meet  at  1:30 
p.m.  in  Washington  Rooms  A  and  B,  on 
the  second  concourse,  December  8. 1987. 
and  in  Regency  Room  F  on  December  9. 
1987,  convening  at  9:00  a.m. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young. 
Executive  Director. 
[FR  Doc.  87-26991  Filed  11-23-87;  8:45  am] 

BILUNG  COOE  6a2&-SW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

November  18, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  wiUi  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Forest  City  Enterprises  Inc. 
Class  A  Common  Stock.  $.33%  Par 
Value  (File  No.  7-0707) 
Forest  City  Enterprises  Inc. 
Class  B  Common  Stock,  $.33  Vs  Par 
Value  (File  No.  7-0708) 
Georgia  Gulf  Corp. 
Common  Stock,  $.05  Par  Value  (File 
No.  7-07(») 
Par  Technology  Corp. 
Common  Stock,  $.02  Par  Value  (File 
No.  7-0710) 
British  Petroleum  Company  PLC 
Installment  Payment  American 
Depositary  (File  No.  7-0711) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 


securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  10, 1987, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  87-28098  Filed  11-23-87;  8:45  am] 

nuiNO  CODE  MIO-OI-M 


inie  No.  1-7789] 

Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  Foothill  Group,  Inc.  (The) 
(Class  A  Common  StocIc,  No  Par  Value) 

November  18, 1987. 

The  Foothill  Group,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commisison 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  specified 
securities  from  listing  and  registration 
on  the  American  Stock  Exchange,  Inc. 
("Amex").  The  Company's  common 
stock  recently  began  trading  on  the  New 
York  Stock  Exchange  ("NYSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following:  } 

The  Company  considered  the  direct 
and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual  listing 
of  its  common  stock  on  tiie  NYSE  and 
the  Amex.  The  Company  does  not  see 
any  particular  advantage  in  such  dual 
listing  and  believes  that  such  dual  listing 
would  fi-agment  the  market  for  its 
common  stock. 

Any  interested  person  may,  on  or 
before  December  10, 1987.  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  Washington, 
DC  20549,  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 


Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  87-28999  Filed  11-23-87;  8:45  am] 

MLLINQ  CODE  WIO-OI-H 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Notice  of  reporting 
requirements  submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE:  Conunents  should  be  submitted 
on  or  before  December  24, 1987.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 

Copies:  Request  for  clearance  (S.F. 
83s),  supporting  statements,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT 

Agency  Clearance  Officer  William 
Cline.  Small  Business  Administration, 
1441  L  Street  NW..  Room  200, 
Washington.  DC  20416,  Telephone: 
(202)  653-S538 

OMB  Reviewer:  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503,  Telephone: 
(202)  395-7340 

Title:  Counselor  Case  Report 

Form  No.:  SBA  641A 

Frequency:  On  occasion 

Description  of  Respondents:  The 
information  is  collected  from  the 
client.  This  information  is  used  to 


BEST  COPY  AVAILABLE 
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pbn.  monitor  and  control  Agency 
prop^ms  of  management  counseling 
Annual  Responses:  900,000 
Annual  Burden  Hours:  90,000 


Title:  Small  Business  Development 
Center  Certification  of  Cash  Match 

Form  No.:  SBA  1449 

Frequency:  Annually 

Description  of  Respondents:  The  Small 
Business  Administration  requires  this 
information  to  demonstrate  that  each 
Small  Business  Development  Center  is 
providing  the  cash  match  required  by 
Pub.  L  98-395 

Annual  Responses:  49 

Annual  Burden  Hours:  36.75 

Title:  Request  for  Counseling 

Form  No.:  SBA  641 

Frequency:  Od  occasion 

Description  of  Respondents:  This  form  is 
used  by  individuals  interested  in 
obtaining  management  counseling 
from  the  SBA 

Annual  Responses:  450.000 

Annual  Burden  thjors:  544X)0 

Title:  Supplemental  Guaranty 
Agreement — ^Preferred  Lenders 
Program 

Form  No.:  SBA  1347 

Frequency:  Bienally 

Description  of  Respondents:  This  fann  is 
the  contract  which  describes  the 
ri^ts  and  responsibilities  of  a 
participating  lender  and  SBA  under 
the  Preferred  Lenders  Program 

Annual  Responses:  200 

Annual  Burden  Hours:  300 


iCBiMv 

Chief,  Administrative  Information  Branch. 
[FH  Dot  87-28957  FHed  11-23-87;  M5  ant| 

BUJJNS  COOC  W29-01-lt 


(AppHcattoit  No.Q2/«2-05ttl 


Application  for  License  To  Operate  as 
a  Small  Duslncss  Investment  Company 
(SBlCii  BfWQer  Capltaf  Corp. 

Notice  is  hereby  giv^  of  the  fding  of 
an  application  with  the  Small  Bu»ness 
Administration  (SBA)  pursuant  to  13 
CFR  107.102  (5 107.102  (1987))  by  Bridger 
Capital  Corporation,  64J5Madisoa 
Avenue,  New  York,  New  York  10022.  for 
a  license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1956. 
(the  Act),  as  amended,  (15  U.S.C.  et. 
seq.) 

The  proposed  officers,  directors  and 
shareholders  are: 


N«i» 

TiOe 

Percerrt- 
ownei- 

Seymour  L  VMan^  646 
Mackson  Avenue.  New 
York.  New  Vorli  nX)Z?. 

RobeH  M  Lintas,  S«5 
UMfeon  Avenue.  New 
Toi*.  Ne«  York  10022. 

Prvsidwil  —».-.—_ 

Vice.Pr»iidBn» „... 

Director 

0 
0 
0 

P«k  Aveeu*.  New  Yak. 
New  Yorlc  10022. 
Loue  Mant.  Jr.  S45  Madieort 

SharenoMar 

100 

Avenue,  New  Ycrit,   New 
York  10022. 

The  Applicant  will  begin  operations 
with  a  capitaDzation  of  $2,000,000  and 
will  be  a  source  of  equity  capital  and 
long  term  loan  funds  for  qualified  smaQ 
business  concerns. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probalnlity  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration,  1441  L  Street  NW., 
Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulatfon  in  New  Yoric.  New  York. 

(Catalog  of  Federal  Domestic  Asalstance 

Programs  Na  saoil,  SmaO  Business 

Investment  Companies] 

Robert  G.  Linebetry. 

Deputy  Associate  Administrator  for 

Investment 

Date^  November  16. 1907. 

(FR  Doc.  87-28959  Filed  11-23-87;  8:45  am} 

MLUNG  CODE  S025-41-M 


[Ucense  No.  06/03-5168] 

Surrender  of  License;  Worthen 
Finance  and  Investment,  Inc. 

Notice  is  hereby  given  that  Worthen 
Finance  and  Investment  Inc.,  200  West 
Capitol  Avenue,  Little  Rock.  Arkansas 
7Z201  has  surrendered  its  License  to 
operate  as  a  small  business  investment 
company  imder  the  Smedl  Business 
Investment  Act  of  1958.  as  amended  [the 
Act).  Worthen  Finance  and  Investment. 
Inc.  was  licensed  by  the  Small  Business 
Administration  on  October  31, 1983. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 


was  accepted  on  October  30, 1987,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 

Program  ^fo.  59.611,  SmaH  Business 

Investment  Companies) 

Robert  G.  Liuebeiiy, 

Deputy  Associate  Administrator  for 

Investment. 

Dated:  November  13, 1987. 
(FR  Doc.  87-2695«  Filed  11-23-87;  8:45  am) 

BlLUMfi  COOE  l02S-ei-M 


Region  IV  Advisory  CoundT,  Afabama 
Regtonai  Advfsory  Council;  Public 
IMeeting 

The  U.S.  Small  Business 
Administration,  Region  fV  Advisory 
Coimcil  located  in  the  geographical  area 
of  Birminghaffl.  Alabama,  wift  hold  a 
public  meeting  9:00  a.m.-12:00  Noon,  on 
Friday.  December  11, 1967.  in  tfre 
Birmingham  District  Office  of  U.S.  Small 
Business  Administration,  2121  8th 
Avenue.  North.  Suite  200,  Birmingham, 
Alabama  35203,  to  discuss  such  matters 
as  may  be  presented  by  mendiess,.  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  presenL 

For  further  information,  write  or  call 
James  C.  Baiitsdale.  District  Director, 
above  address,  (205)731-13*1. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Council. 
November  IB,  1987. 

(FR  Doc.  87-26956  Filed  11-23-87;  8:45  am) 
BILUNG  CODE  S02S-01^ 


Region  VI  Advisory  CounciT  PubHc 
Meeting;  Louisiana 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  New  Orleans,  will  hdd  a  pxibtic 
meeting  at  10:00  a.m.  on  Friday. 
December  4, 1987.  at  the  Small  Business 
Administration  office.  IflM  Canal  Street. 
Suite  2000,  New  Orleans,  Louisiana 
70112-2890  to  diacQSS  such  matters  at 
may  be  presented  by  mssabexa,  staff  of 
the  U.S.  Small  Business  Adnsnistration. 
or  others  present. 

For  further  information,  write  or  call 
Robert  J.  Crochet.  District  Director.  U.S. 
Small  Business  Administration,  1661 
Canal  Street.  Suite  2000.  New  Orleans, 
Louisiana  70112-2890.  or  (504)  589-2744. 
Jean  M.  Newak, 

Director.  Office  of  Advisory  Councils. 
November  16, 1987. 
[FR  Doc.  87-28953  Filed  11-23-87;  a-45  am  J 

BILUNG  CODE  (OZS-OI-M 


Region  Vli  Advisory  Council  Public 
Meeting;  Missouri 

The  U.S.  Small  Business 
Administration  Region  VII  Advisory 
Council,  located  in  the  geographical  area 
of  Kansas  City,  will  hold  a  public 
meeting  at  9  a.m..  Wednesday, 
December  9. 1987.  at  the  Commerce 
Bank  Building,  at  1000  Walnut  Street. 
18th  Floor,  Kansas  City,  Missouri  64106 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
John  Scott,  Deputy  District  Director.  U.S. 
Small  Business  Administration. 
Professional  Building.  1103  Grand 
Avenue,  Kansas  City,  Missouri  64106. 
(816)  374-5557. 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
November  16, 1987. 

(FR  Doc.  87-26852  Filed  11-23-87;  8:45  am] 
BILLING  COOE  MnS-OI-M 


Region  V  Advisory  Council  Public 
Meeting;  Ohio 

The  U.S.  Small  Business 
Administration  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Cleveland.  Ohio,  will  hold  a  public 
meeting  at  10:00  a.m.  on  Friday. 
December  11. 1987.  at  the  Cuyahoga 
Community  College.  Business  and 
Administration  Building.  Room  210. 
Cleveland.  Ohio,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Charles  Hemming.  District  Director,  U.S. 
Small  Business  Administration.  1240  E. 
Ninth  Street.  Room  317.  Cleveland,  Ohio. 
(216)  522-4181. 
Jean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
November  16, 1987. 
[FR  Doc.  87-26955  Filed  11-23-87;  8:45  am] 

BILLING  COOE  M»S-«1-M 


Region  III  Advisory  Council  Public 
Meeting;  West  Virginia 

The  Small  Business  Administration 
Region  III  Advisory  Council,  located  in 
the  geographical  area  of  Clarksburg, 
West  Virignia.  will  hold  a  public 
meeting  beginning  Thursday.  December 
3. 1987.  at  1:00  p.m.  and  ending  on 
Friday.  December  4. 1987.  at  12:00  Noon 
at  Concord  College  located  in  Athens. 
WV  to  discuss  such  business  as  may  be 
presented  by  members,  the  staff  of  the 


U.S.  Small  Business  Administration,  and 
others  attending. 

For  further  information,  write  or  call 
Thomas  Humphreys.  Acting  District 
Director.  U.S.  Small  Business 
Administration.  P.O.  Box  1608. 
Clarksburg.  WV  26302-1608  or  phone 
(304)  623-5631. 
Jean  M.  Nowak. 

Director,  Office  of  Advisory  Council. 
November  16. 1987. 
[FR  Doc.  87-26954  Filed  11-23-87;  8:45  am] 

BIUJNO  CODE  MeS^I-M 


Presidential  Advisory  Committee  on 
Small  and  Minority  Business 
Ownership;  Public  Meeting 

The  Presidential  Advisory  Committee 
on  Small  and  Minority  Business 
Ownership,  located  in  Washington.  DC, 
will  meet  on  Wednesday.  December  2. 
1987,  at  2:00  p.m.  until  4:00  p.m..  at  the 
Fairmont  Hotel.  123  Baronne  Street, 
New  Orleans.  Louisiana. 

At  the  hearing,  private  sector 
executives,  local  officials,  trade 
associations,  small  and  minority 
business  entrepreneurs,  will  present 
testimony  regarding  the  challenges  they 
face  in  the  development  of  their 
businesses,  along  with  proposed 
solutions  to  these  problems  for  possible 
implementation  by  the  Federal 
Government. 

Persons  wishing  to  obtain  further 
information  should  contact  Milton 
Wilson,  Jr.,  Office  of  Minority  Small 
Business  Outreach,  U.S.  Small  Business 
Administration,  1441  L  Street  NW., 
Room  602,  Washington,  DC  20416, 
telephone  (202)  653-6526. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
November  15, 1987. 

[FR  Doc.  87-27040  Filed  11-23-87;  8:45  am] 

BILUNG  CODE  M2S-01-M 


DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

[Dapartment  Circular,  Public  Debt  Sertm 
Na  34-87] 

Treasury  Notes  of  February  15, 1993; 
Series  J-1993 

November  18. 1987. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Tide  31.  United  States  Code,  invites 
tenders  for  approximately  $7,500,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  February  15, 1993, 


Series  1-1993  (CUSIP  No.  912827  VQ  2). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amoimts  of  the  Notes 
may  be  issued  at  the  average  price  to 
Federal  Reserve  Banks,  as  agents  for 
foreign  and  international  monetary 
authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  December 
1. 1987.  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  August  15. 1988.  and  each 
subsequent  6  months  on  February  15 
and  August  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  February  15. 1993,  and  will  not 
be  subject  to  call  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday.  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  notes  are  subject  to  all  taxes 
imposed  under  the  Intem^Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
moneys.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$1,000.  $5,000,  $10,000,  $100,000.  and 
$1,000,000.  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  sectuities.  i.e..  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  Part  306).  as  to  Uie 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-EnUy  Securities  System 
in  51  FR  18260.  et  seq.  (May  16. 1986). 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
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and  at  the  Burean  of  the  Public  Debt, 
Washington,  DC  20239,  prior  to  1:00  p.m.. 
Eastern  Standard  Time,  Tuesday, 
November  24, 1987.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday,  November  23, 1987,  and 
received  no  later  than  Tuesday, 
December  1, 1987. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minamum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

33.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $l.Q00,00a  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadlines  for  receipt  of 
tenders. 

3.4.  Commra*ciaI  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Govermnent  securities  aod  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  arc 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
conunercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instnnnentahties;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amotmt  of  Notes  applied  for,  or  by  a 
guarantee  fivm  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be      I 
opened,  followed  by  a  public  ' 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 


reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V%  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  (rf 
98.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Ptice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 


whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday,  Decranber  1, 1987.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Friday,  November  27, 1987.  In 
addition,  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Teix  and  Loan 
Note  Accounts  on  or  before  Tuesday, 
December  1, 1987.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 


holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
[PR  Doc.  87-27063  Filed  11-20-87;  10:04  ami 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  52.  No.  226 

Tuesday,  November  24,  1987 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Government  In  ttie  Sunshine 
Act"  (Pub.   L   94-409)  5  U.S.C.   552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m.,  Monday, 

November  30, 1987. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Street, 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Preliminary  consideration  of  testimony 
Ml  banking  issues.  (This  item  was  originally 
announced  for  a  closed  meeting  on  November 
12. 1987.) 

2.  Proposed  purchase  of  computer 
equipment  within  the  Federal  Reserve 
System. 

3.  Proposed  procurement  of  currency 
processing  equipment  with  the  Federal 
Reserve  System. 

4.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

5.  Any  items  carried  forward  from  a 
previously  announced  meeting.  i 

CONTACT  PERSON  FOR  MORE  I 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 


UM 


holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  20. 1987. 
fames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  87-27148  Filed  11-20-87;  2.38  pm) 

BILUNQ  CODE  6210-01-M 

COMMITTEE  ON  EMPLOYEE  BENEFITS  OF 

THE  FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  3:30  p.m.,  November  30, 

1987. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets 

NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  The  Committee's  agenda  will  consist  of 
matters  relating  to  (a)  The  General 
administrative  policies  and  procedures  of  the 
Retirement  Plan.  Thrift  Plan.  Long-Term 
Disability  Income  Plan,  and  Insurance  Plan 
for  Employees  of  the  Federal  Reserve  Sysftem; 
(b)  general  supervision  of  the  operations  of 
the  Plans;  (c)  the  maintenance  of  proper 
accounts  and  accounting  procedures  in 
respect  to  the  Plans;  (d)  the  preparation  and 
submission  of  an  annual  report  on  the 
operations  of  each  of  such  Plans;  (e)  the 
maintenance  and  staffing  of  the  Office  of  the 
Federal  Reserve  Employee  Benefits  System; 
and  (f)  the  arrangement  for  such  legal, 
actuarial,  accounting,  administrative,  and 
other  services  as  the  Committee  deems 
necessary  to  carry  out  the  provisions  of  the 
Plans. 

Specific  items  include:  (1)  Proposed  early 
retirement  program  for  employees  of  a 


Federal  Reserve  Bank;  (2)  supplemental 
pension  for  Federal  Reserve  Bank  retirees; 
and  (3)  amendment  to  the  Thrift  Plan 
regarding  contributions. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  November  20. 1987. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  87-27144  Filed  11-20-87;  2:06  pm) 

BltXING  CODE  6210-01-M 

NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  DATE:  10:00  a.m.,  Monday, 
November  23, 1987. 

PLACE:  Board  Room  (Room  812A),  Eighth 
Floor,  800  Independence  Avenue,  SW., 
Washington,  DC  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Recommendation  to  WMATA/CSX  re 
Common  Corridor  Operations  Along  the  Red 
Line  (B-Section). 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
November  19. 1987. 

(FR  Doc.  87-27153  Filed  11-20-87;  3:36  pm] 

BtUJNO  CODE  7533-01-M 


Tuesday 
November  24,  1987 


Part  II 

Environmental 
Protection  Agency 

state  Implementation  Plans;  Approval  of 
Post-1987  Ozone  and  Carbon  Monoxide 
Plan  Revisions  for  Areas  Not  Attaining 
the  National  Ambient  Air  Quality 
Standards;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[AO-FRL  3256-7] 


State  Implementation  Plans;  Approval 
of  Post-1987  Ozone  and  Cartwn 
Monoxide  Plan  Revisions  for  Areas 
Not  Attaining  the  National  Ambient  Air 
Quality  Standards;  Notice         1 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Policy. 

summary:  The  EPA  is  developing  a 
program  to  address  the  likelihood  that 
many  areas  in  the  country  will  not  attain 
the  national  ambient  air  quality 
standards  (NAAQS)  for  ozone  and 
carbon  monoxide  (CO)  by  December  31, 
1987,  the  latest  date  for  attainment 
expressly  identified  in  the  Clean  Air  Act 
(the  Act),  42  U.S.C.  7401  et  seq.  This 
notice  describes  EPA's  proposed  views 
about  how  EPA  should  interpret  the  Act 
so  as  to  bring  those  areas  into 
attainment,  the  reasons  for  that 
interpretation,  and  the  concrete  steps 
EPA  intends  to  take  to  implement  that 
interpretation  soon  and  in  the  long  term. 
The  EPA  solicits  comment  on  all  aspects 
of  this  notice,  and  intends  to  issue  its 
fmal  policy  on  these  issues  after 
responding  to  public  comment.  That 
final  policy  will  be  an  advance  notice  of 
how  EPA  intends,  in  subsequent 
rulemakings,  to  judge  the  adequacy  of 
State  efforts  to  plan  for  attainment  of 
the  ozone  and  CO  standards. 

DATE:  The  EPA  will  consider  comments 
received  by  January  25, 1988. 

ADDRESSES:  A  docket  [Docket  (A-87- 
18)1  containing  material  relevant  to  this 
action  is  located  at:  Central  Docket 
Section.  South  Conference  Center,  Room 
4,  U.S.  EPA,  401  M  Street  SW..   I 
Washington,  DC  20460.  ' 

Interested  persons  may  inspect  the 
docket  between  8:00  a.m.  and  4:00  p.m. 
on  weekdays.  The  EPA  may  charge  a 
reasonable  fee  for  copying.  The  EPA 
will  maintain  a  duplicate  copy  of  the 
docket  in  each  EPA  Regional  Office. 

All  written  comments  should  be 
submitted  (in  duplicate  if  possible]  to: 
Central  Docket  Section  (A-87-18). 
Docket  No.  A-87-18.  U.S.  EPA,  401  M 
Street  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brock  Nicholson,  Office  of  Air  Quality 
Planning  and  Standards  (MD-15), 
Research  Triangle  Park,  North  Carolina 
27711,  (919)  541-5517  or  (FTS)  62^5517. 


SUPPLEMENTARY  INFORMATION: 
Table  of  Comments 

Summary  of  Proposed  Policy 

Summary  of  Background 

Summary  of  Policy — General  Approach  and 
Key  Features 

Detailed  Statutory  and  Regulatory 
Background 

Discussion  of  Legal  and  Policy  Issues 
Discussion  of  Legal  Issues  Related  to  Post- 
1987  SIP  Correction 

I.  Planning 

II.  Plan  Implementation 

Discussion  of  Policy  Issues 

I.  Affected  Areas 

II.  Planning  Schedules 

III.  Modeled  Demonstration  of  Attainment 

IV.  Requirement  for  Development  of  Control 

Strategy 

A.  Federally  Implemented  Measures, 
Federally  Prescribed  Measures,  and 
Technical  Support 

B.  Requirements  for  Expeditious 
Attainment  Dates  and  Reasonable 
Progress 

C.  Measures  Selected  by  the  State 

D.  Role  of  Nitrogen  Oxides  (NO.) 

E.  Control  of  Transported  Ozone  and 
Precursors 

F.  Accounting  for  Growth 

G.  Adoption  of  Enforceable  Regulations 

V.  Measuring  and  Assuring  Progress  and 

Maintenance 

VI.  Maximizing  Effectiveness  of  Existing 

Program 

Policy  Statement 
Miscellaneous  Issues 
Appendices 

A.  Potential  1988  SIP  Call  Areas 

B.  Procedures  for  Determining  Self- 

Generating  Versus  Nonself-Generaling 
Rural  Area 

C.  Information  on  Control  Measures  That 

May  Assist  States  to  Achieve  Emissions 
Reductions 

D.  Discrepancies  and  Inconsistencies  Found 

in  Current  SIP's 

E.  Guidance  Document  on  Enhanced 

Inspection/Maintenance 

F.  Glossary  of  Terms 

G.  Contacts  in  EPA's  Regional  Offices 
H.  Selected  EPA  Guidance  for  SIP 

Development 
I.  Modeling  Procedures  and  Data  Base 

Requirements  to  Support  Post-1987 

Ozone  Policy 
J.  Other  Measures  for  Improving  Existing 

Programs 
K.  Determining  Attainment  Dates 
L.  Procedures  for  Determining  NO.  Rates  of 

I'rogress 
M.  Timing  of  Key  Policy  Requirements 

Summary  of  Proposed  Policy 

For  the  convenience  of  the  reader,  this 
notice  first  sets  forth  a  summary  of  the 
background  and  the  key  features  of  the 
policy  proposed  today.  More  detailed 
discussions  of  the  statutory  and 
regulatory  background,  EPA's  proposed 
interpretation  of  the  Act's  requirements 


for  post-1987  correction  of  air  quality 
plans,  and  issues  raised  by  the  proposed 
policy  appear  later  in  this  notice. 

Following  those  discussions,  EPA  sets 
forth  a  "Policy  Statement"  that  is 
intended  as  a  complete  statement  of  the 
policy  requirements.  The  reader  will 
notice  that  this  organization  creates 
some  redundancy.  On  balance,  however, 
EPA  believes  that  the  publication  of  a 
proposed  Policy  Statement  will  give  the 
reader  the  best  indication  of  the  actual 
policy  that  will  apply  upon  final 
publication. 

Summary  of  Background 

Over  the  past  year,  EPA  has  been 
considering  how  it  should  deal  under  the 
Act  with  the  likely  persistence  in  many 
urban  areas  of  violations  of  the  NAAQS 
for  ozone  and  CO  beyond  December  31, 
1987.  the  latest  date  for  attainment 
explicitly  mentioned  in  the  Act.  Since 
1970,  these  areas  have  gone  through 
several  rounds  of  plarming  for 
attainment  of  these  standards,  first 
tmder  the  1970  Clean  Air  Act  and  then 
under  the  1977  Amendments  to  the  Act. 
Each  round  has  spawned  new  State 
implementation  plans  (SIP's)  that  in  turn 
have  produced  significant  progress 
toward  controlling  the  emissions  of 
pollutants  that  cause  violations  of  the 
standards.  Despite  this  progress, 
however,  it  is  apparent  that  the  existing 
SIP's  for  many  areas  need  to  be 
tightened  further,  in  some  cases 
substantially,  to  produce  attainment. 

The  EPA  historically  has  interpreted 
the  Act  to  set  requirements  for  States  to 
produce  plans  persuasively  projecting 
attainment  of  the  standards  by  the 
statutory  dates — not  a  requirement  that 
areas  actually  attain  the  standards  by 
those  dates.  See,  e.g..  40  CFR  52.24  (1984) 
and  48  FR  50686  (November  2. 1983) 
explaining  and  codifying  this 
interpretation  in  the  context  of  the 
failure  of  several  areas  to  attain  the 
standards  by  December  31, 1982,  the 
applicable  plaiming  date  for  certain 
areas  under  section  172  of  the  Act,  42 
U.S.C.  7502.  The  EPA  intends  to  retain 
this  interpretation  of  the  Act  for  all 
areas  that  are  still  violating  the  ozone  or 
CO  standard  after  December  31, 1987. 
This  means  that  EPA  does  not  intend  to 
impose  any  of  the  construction  bans  or 
funding  restrictions  provided  by  the  Act 
in  reaction  to  an  area's  failure  to  attain 
the  standards  by  that  or  any  other  date. 
Rather,  EPA  intends  to  require  a  new 
round  of  planning  extending  beyond 
1987  for  areas  whose  existing  plans  will 
not  bring  about  attainment  in  the  near 
term  and,  as  in  the  past,  to  reserve 
sanctions  for  cases  in  which  States  fail 
to  submit  adequate  plans  or  to 


implement  their  existing  plans  in 
accordance  with  required  schedules.  See 
52  FR  26404  (July  14, 1987)  ("General 
Preamble"  explaining  EPA's  recent 
proposals  to  impose  the  Act's 
construction  bans  in  areas  that  did  not 
submit  adequate  plans  in  response  to 
past  planning  requirements). 

The  Act  does  not  provide  explicit 
direction  as  to  what  these  post-1987 
plans  must  contain.  In  particular,  the 
Act  contains  some  ambiguity  as  to  the 
attainment  dates  that  apply  once  the 
1987  date  passes,  which  sanctions  are 
available  in  different  types  of  areas,  and 
how  much  interim  progress  toward 
attainment  the  new  plans  must  produce. 
The  EPA  believes,  however,  that  the  Act 
provides  guidance  on  how  EPA  should 
resolve  these  ambiguities.  For  that 
reason,  EPA  intends  to  issue  a  detailed 
policy  to  guide  State  and  local  planners 
in  a  new  round  of  planning  and.  shortly 
thereafter,  to  trigger  that  planning 
process. 

The  EPA  has  structured  this  proposed 
policy  so  that  it  is  consistent  with  EPA's 
best  view  of  what  the  current  law 
requires  in  these  circumstances.  Some  of 
the  elements  of  the  policy  that  appear 
required  by  the  law,  however,  do  not 
reflect  what  EPA  would  prefer  as  a 
matter  of  policy. 

While  EPA  believes  that  it  can 
effectively  implement  the  proposed 
policy  under  the  current  statute,  EPA 
believes  that  certain  changes  to  the  Act 
might  be  helpful.  The  EPA  believes  that 
a  narrow  revision  of  the  current  statute, 
when  combined  with  the  remainder  of 
today's  proposal,  would  provide  a 
satisfactory  blueprint  for  addressing 
persistent  nonattainment  of  the  ozone 
and  CO  standards  after  1987.  For 
example.  EPA  would  prefer  that  the 
statute  create  new  attainment  dates  that 
vary  by  area  according  to  the  difficulty 
of  attaining,  and  that  the  construction 
moratorium  provided  in  section 
110(a)(2)(I)  of  the  Act  not  be  mandatory, 
as  described  below,  in  areas  that  cannot 
submit  SIP's  that  demonstrate 
attainment  of  the  standards  in  the  near 
term  after  1987. 

In  addition,  it  appears  that  the  history 
of  the  air  quality  planning  in  an  area 
may  determine  the  availability  of 
certain  sanctions  [such  as  the  highway 
funding  sanction  in  section  176(a)]  in  die 
area.  The  disparate  applicability  of 
sanctions  from  area  to  area  could  create 
the  perception  that  EPA  is  applying  the 
sanctions  inequitably.  Congress  may 
want  to  examine  whether  to  adjust  the 
sanctions  provisions  to  avoid  any 
apparent  (or  substantive)  inequity.  Some 
of  the  other  changes  that  would  be 
desirable  [e.g..  changes  to  sections 
110(c)  and  176(b)]  will  become  evident 


as  the  reader  proceeds  through  today's 
poUcy  proposal. 

Summary  of  Policy— General  Approach 
and  Key  Features 

The  EPA  will  trigger  the  new  round  of 
planning  by  issuing  notices  that  the 
SIP's  for  the  affected  areas  are 
"substantially  inadequate"  within  the 
meaning  of  section  110(a)(2)(H)  of  the 
Act  42  U.S.C.  7410(a)(2)(H).  The  EPA 
expects  to  issue  such  SIP  calls  in  the 
spring  of  1988.'  SIP  calls  will  be  based 
on  the  most  recently  available  air 
quality  date  (i.e..  through  1987).  To 
provide  an  indication  of  which  areas 
might  be  included  in  the  SIP  calls,  lists 
of  areas  that  would  be  subject  to  SIP 
calls  based  on  existing  air  quality  data 
(through  1986)  appear  in  Appendix  A  at 
the  end  of  today's  notice. 

The  SIP  calls  will  apply  to  areas 
falling  into  various  categories.  The  SIFs 
for  some  of  the  areas  may  once  have 
received  EPA's  full  approval  under  Part 
D  of  the  Act.  For  certain  other  areas,  the 
most  recent  SIP's  never  received  EPA 
approval  and  do  not  contain  a 
persuasive  demonstration  of  attainment 
of  the  standards  in  the  near  term.  In 
such  cases,  EPA's  disapproval  of  such 
SIP'S  will  reaffirm  the  SIP  calls  for  those 
areas  and,  as  discussed  later  in  this 
notice,  have  other  potential 
consequences. 

The  SIP's  for  some  areas  received 
EPA's  approval  on  the  condition  that  the 
State  remedy  certain  plan  deficiencies. 
Where  the  State  has  not  corrected  these 
problems.  EPA  may  rescind  its  approval 
of  the  plan  and  substitute  a  disapproval. 
Such  disapprovals  would  reaffirm  the 
SIP  call  and,  as  discussed  later  in  this 
notice,  have  other  potential 
consequences. 

Some  areas  have  already  received  SIP 
calls  firom  EPA  and  have  submitted  SIP 
revisions  in  response  to  the  calls.  Final 
disapproval  of  the  pending  submittal  for 
such  an  area  will  trigger  the  new 
planning  requirements. 

In  all  cases  a  SIP  call  based  on 
NAAQS  violations  issued  prior  to  a  final 
disapproval  as  discussed  above  will 
trigger  the  need  for  a  SIP  revision. 

Finally.  EPA  intends  to  require  new 
planning  even  in  some  areas  that  were 
not  required  to  submit  plans  under  the 
1977  Amendments.  These  are  areas  that 
have  recently  detected  violations  of  the 
standards  or  appear  to  be  contributing 
to  nonattainment  problems  in  nearby 
areas. 


*  Those  nonattaining  areas  whose  pending  SIP 
disapprovals  are  not  yet  final  by  the  time  EPA 
issues  SIP  calls  will  still  receive  a  SIP  call  that 
triggers  new  plan  requirements. 


The  EPA  proposes  to  require  that  the 
affected  areas  develop  and  submit  new 
plans  that  include  a  persuasive 
demonstration  that  they  will  attain  the 
standards  by  a  fixed  date.  For  the 
reasons  described  in  the  "General 
Preamble"  that  EPA  published  on  July 
14. 1987  (52  FR  26404),  EPA  believes  that 
a  plan  that  commits  to  periodic  SIP 
tightenings  as  measures  become 
reasonably  available,  but  that  does  not 
actually  demonstrate  attainment  by  any 
particular  date,  will  not  meet  the  Act's 
planning  requirements.  Stated  simply, 
EPA  believes  that  the  Act  requires 
States  to  develop  in  advance  their  plans 
for  attainment.  'This  does  not  allow 
States  to  wait  and  see  what  types  of 
pollution  control  become  reasonably 
available  or  until  better  air  quality  tools 
become  available. 

The  EPA  believes  it  must  apply  the 
relevant  construction  moratorium  (or 
leave  in  place  the  currentiy  applicable 
moratorium)  in  areas  whose  new  plans 
(post-1987)  do  not  contain  a  persuasive 
demonstration  that  their  new  pollution 
control  strategies  will  produce 
attainment  of  the  standards  in  the  near 
term  after  1987  (within  3  years  and,  for 
some  areas,  5  years  of  EPA's  approval  of 
the  area's  post-1987  plan  revision).  The 
EPA  will  not,  however,  supplement  the 
construction  moratorium  with  the 
available  funding  restrictions  in  any 
area  whose  plan,  though  not  showing 
attainment  in  the  near  term,  does  reflect 
reasonable  efforts  to  submit  an 
acceptable  plan.  To  reflect  such  efforts, 
the  plan  would  have  to  show,  at  a 
minimum,  that  the  new  control  strategy 
would  produce  attainment  by  a  date 
that  although  perhaps  later  than  the 
near-term  period  just  described,  is 
expeditious  in  light  of  the  difficulty  in 
meeting  the  area's  pollution  control 
requirements  under  the  air  quality 
standards.  Moreover,  all  except  the 
most  marginal  nonattainment  areas  will 
also  have  to  show  that  their  new  plans 
will  produce  expeditious  progress  in  the 
interim  before  attainment.  This 
"reasonable  rate  of  progress  would  be 
an  average  annual  emissions  reduction 
of  at  least  3  percent  (beyond  certain 
baseline  measures)  in  the  base  year 
inventory  for  the  area. 

Beyond  applying  sanctions  to  address 
planning  failures.  EPA  intends  to  review 
the  extent  to  which  States  are  carrying 
out  their  existing  SIP's.  Where  a  State  is 
not  carrying  out  its  existing  SIP.  EPA 
may  initiate  rulemaking  to  impose 
sanctions  such  as  a  construction 
moratorium  to  achieve  implementation. 

The  EPA  intends  to  promulgate  some 
national  regulations  that  will  assist  the 
States  in  the  new  planning  effort,  and  to 
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prescribe  some  minimum  pollution 
control  requirements  that  the  new  SIP's 
must  contain.  However.  EPA  will  allow 
State  and  local  planners  sufficient 
flexibility  to  choose  among  control 
options.  This  is  especially  appropriate 
for  planning  to  attain  the  ozone  and  CO 
standards,  because  State  and  local 
planners  and  officials  are  generally  best 
suited  to  select  and  implement  controls 
of  emissions  from  in-use  vehicles.  See, 
e.g..  HA.  Rep.  No.  9&-294.  QSth  Cong..  1st 
Sess..  286  (1977). 

Beyond  setting  the  framework  for  the 
creation  of  new  control  strategies,  EPA 
intends  to  require  that  the  new  plans 
include  provisions  to  maximize  the 
effectiveness  of  the  control  programs 
established  under  previous  EPA  pohcies. 
In  addition,  EPA  will  establish  rigorous 
new  requirements  for  assuring  actual 
achievement  of  the  progress  that  these 
plans  project  for  the  future,  and  for 
making  mid-course  corrections  to  the 
new  SIFs  if  diey  prove  less  effective 
than  projected. 

It  is  important  to  note  that  this 
proposed  policy  [and  any  policy  that 
ensures  ultimate  attainment  of  the  CO 
and  ozone  NAAQS  as  required  by  the 
Act]  would  entail  substantial  cost.  As  a 
rought  estimate,  based  on  potential 
variations  in  average  control  costs  and 
extrapolation  of  growth  in  both 
stationary  and  mobile  sources  of 
emissions.  EPA  projects  annual  costs  in 
1992  would  be  2.6-4.3  billion  dollars. 
These  would  increase  up  to  6  to  10 
billion  dollars  annually  after  2002. 

This  is  an  estimate  of  direct  control 
costs  only;  it  does  not  include 
potentially  substantial  social  costs 
associated  with  extensive  carpooling, 
inconvenience  associated  with 
reformulated  consumer  products,  job 
disruption  associated  with  relocation  of 
major  volatile  organic  compounds 
sources  such  as  refineries,  etc. 

While  these  direct  control  costs  are 
high,  the  policy  proposed  in  this  notice 
tends  to  minimize  aggregate  control 
costs  for  two  reasons:  (1)  It  reserves  to 
States  decision-making  on  specific 
controls  so  that  such  decisions  can 
reflect  what  is  most  efficient  in  a  given 
locality;  and  (2)  it  recognizes  that  areas 
with  differing  air  quality  problems 
require  different  amounts  of  time  to 
comply,  thus  giving  areas  with  long-term 
problems  an  opportunity  to  develop 
over-€dl  strategies  that  minimize  social 
disruption  and  cost.  Policies  that  lack 
these  features  would  tend  to  increase 
costs  beyond  that  noted  above. 

Detailed  Statutory  and  Regulatofy 
Background 

Detailed  descriptions  of  the  Act  and 
EPA's  implementation  of  the  Act  appear 


in  a  series  of  Federal  Register  notices 
that  EPA  has  published  over  the  years — 
most  recently,  at  52  FR  26404  (July  14, 
1987).  See  also.  44  FR  20372  (April  4, 
1979);  46  FR  7182  (January  22. 1981);  and 
48  FR  50686  (November  2. 1963).  Those 
notices  provide  important  background 
for  today's  policy  proposal.  A  synthesis 
of  those  descriptions  is  set  forth  below. 

The  Clean  Air  Act 

In  1970.  Congress  amended  the  Act  to 
establish  a  joint  State  and  Federal 
program  to  control  air  pollution.  As 
required  by  the  new  sections  109  and 
110.  EPA  established  NAAQS  for  such 
pollutants  as  photochemical  oxidants 
(currently  measured  as  ozone  and 
therefore  referred  to  hereinafter  as 
ozone]  and  CO.  and  called  for  States  to 
submit  SIP's  providing  for  attaizunent  of 
those  standards  within  certain 
prescribed  periods.  Section  110(a](2] 
specifies  the  requirements  for  these 
SIFs.  It  directs  EPA  to  approve  a  SIP 
within  4  months  after  its  submission  if, 
among  other  things,  it  "provides  for  the 
attainment"  of  the  standard  "*  *  *  as 
expeditiously  as  practicable  but  [subject 
to  subsection  (e)]  in  no  case  later  than  3 
years  fi-om  the  date  of  approval  of  such 
plan  *  •  *."  Each  SIP  must  also 
provide,  according  to  section 
110(a)(2)(H),  that  the  State  revise  its, SIP 
whenever  the  Administrator  finds  tHat 
the  existing  SIP  is  "substantially 
inadequate"  to  achieve  the  NAAQS  or 
otherwise  meet  the  requirements  of  the 
Act. 

Section  110(e]  permits  an  extension  of 
the  3-year  attainment  period  for  an 
additional  2  years  if  the  technology  to 
attain  within  3  years  is  not  available 
and  the  State  has  applied  "reasonably 
available  alternative  means"  of 
attaining  the  standard  in  the  interim. 
Section  110(c]  directs  EPA.  in  the  event 
it  disapproves  a  submission  or  a  State 
fails  to  submit  a  plan,  to  promulgate  its 
own  measures  to  fill  the  gap.  Finally, 
under  section  110(a)(3),  a  State  may. 
revise  its  plan  at  any  time,  but  EPA  may 
approve  the  change  only  if  the  SIP  will 
continue  to  conform  to  the  attainment 
and  maintenance  requirements  of  the 
Act. 

In  many  areas  of  the  country,  the 
original  SIFs  that  EPA  approved  or 
promulgated  in  the  early  1970'8  failed  to 
bring  about  attainment  of  the  ozone  and 
CO  standards  within  the  statutory 
periods.  When  Congress  amended  the 
Act  in  1977.  it  created  a  new  Part  D.  a 
planning  process  to  revise  the  SIP's  for 
areas  that  were  exceeding  the 
standards.  Section  107(d)  required  EPA. 
by  roughly  March  1978,  to  identify  those 
areas  that  in  August  1977  were  still 
experiencing  NAAQS  violations.  The 


States  were  required  by  January  1, 1979. 
to  adopt  and  submit  such  revisions  to 
the  SIP's  for  those  areas  that  would 
meet  the  requirements  of  Part  D  and  the 
new  section  110(a](2](l]. 

Under  Part  D,  each  revision  was  to 
provide  for  attainment  of  the  relevant 
primary  NAAQS  as  expeditiously  as 
practicable,  but  in  general  no  later  than 
December  31. 1982.  A  revision  could 
provide  for  attainment  of  the  primary 
standards  for  ozone  and  CO  as  late  as 
December  31. 1987.  if  the  State 
demonstrated  that  attainment  by  the 
1982  deadline  was  not  possible  despite 
the  implementation  of  all  reasonably 
available  control  measures  (RACM). 

In  any  event,  each  revision  due  ia 
1979  was  to  provide  for  the 
implementation  of  RACM  and  for 
"reasonable  further  progress"  (RFP) — 
defined  as  annual  incremental 
reductions  in  emissions  sufficient  in 
EPA's  judgment  to  provide  for 
attainment  by  the  applicable  deadline, 
including  such  reductions  as  may  be 
obtained  through  the  adoption  of 
"reasonably  available  control 
technology."  Each  revision  also  was  to 
have,  among  other  things,  a  permit 
program  for  the  preconatruction  review 
of  major  new  sources  of  the  relevant 
pollutants.  As  outlined  by  section  173  of 
the  Act  this  program  would  allow 
construction,  even  before  attainment 
occurs,  upon  determinations  that  (1]  the 
source  wotdd  have  state-of-the-art 
controls,  (2)  its  emissions  would  be 
offset  by  greater  than  one-for-one 
reductions  elsewhere  or  would  be 
accounted  for  in  an  approved 
demonstration  of  attaiiunent  by  the 
applicable  date  for  the  area  in  which  the 
source  was  locating,  (3]  the  applicant's 
other  sources  in  the  State  are  in 
compliance  with  the  SIP,  and  (4)  the 
State  is  carrying  out  the  SIP.  lii  the  case 
of  the  areas  with  1987  deadlines  (i.e., 
"extension"  areas),  each  revision  due  in 
1979  had  to  identify  any  measures 
beyond  RACM  that  would  be  necessary 
to  assure  timely  attainment  and  had  to 
contain  commitments  to  adopt  a  motor 
vehicle  inspection  and  maintenance 
program.  In  addition,  each  State  with  an 
extension  area  was  to  submit  a 
supplemental  revision  before  July  1, 
1982,  containing  those  additional 
measures  necessary  to  assure 
attainment  by  the  end  of  1987. 

As  part  of  the  1977  Amendments, 
section  110(a](2](I]  required  each  SIP  to 
contain  a  construction  ban  that  would 
operate  against  major  new  sources  and 
major  modifications  of  existing  sources 
of  the  relevant  pollutants  in  each 
nonattainment  area  after  June  30, 1979, 
"*  *  *  unless,  as  of  the  time  of 


application  for  a  permit  for  such 
construction  *  *  *.  such  plan  meets  the 
requirements  of  Part  D  *  *  *."As 
further  incentive  for  timely  submission 
of  Part  D  SIP  revisions,  Congress  added 
sections  176(a]  and  316(b].  Section 
176(a]  bars  the  Department  of 
Transportation  from  funding  many 
highway  projects,  and  EPA  from  making 
air  program  grants  in  an  ozone  or  CO 
nonattainment  area  upon  a 
determination  by  EPA  that  the  State  has 
failed  to  make  reasonable  efforts  to 
submit  approvable  SIP  revisions  for  the 
area  in  accordance  with  Part  D.  Section 
316(b]  authorizes  EPA  to  withhold 
certain  grants  for  sewage  treatment 
construction  where  an  area  has  failed, 
among  other  things,  to  submit  an 
adequate  Part  D  SIP  for  the  area. 

Congress  also  added  two  funding 
sanctions  for  failures  to  implement  a 
SIP.  First,  it  extended  the  discretionary 
withholding  of  sewage  treatment  grants 
under  section  316  to  such  failures. 
Second,  it  provided  in  section  176(b]  for 
a  withholding  of  air  grants  for  any  area 
in  which  the  State  is  not  implementing 
the  applicable  SIP.  Beyond  those 
funding  sanctions,  the  requirement  in 
section  173(4]  operates,  in  effect,  as  a 
ban  on  the  construction  of  major  new 
sources  and  major  modifications  of 
existing  sources  in  the  event  that  a  State 
is  not  "carrying  out"  its  SIP.  TTiis  means 
that,  even  when  the  SIP  for  a  designated 
nonattainment  area  has  been  approved 
and  is  adequate,  the  area  may  become 
subject  to  a  construction  ban  if  it  fails  to 
carry  out  the  SIP.  (See  discussion  on 
Plan  Implementation  under  section  6.c. 
Promulgation  of  Federal  Plans.] 

History  of  Regulatory  Development 
Under  Part  D 

The  EPA  began  its  administration  of 
Part  D  with  the  promulgation  in  1978  of 
attainment  status  designations  under 
section  107(d).  See,  e.g..  43  FR  8962 
(March  3. 1978):  43  FR  40502  (September 
12. 1978).  Then,  on  April  4, 1979.  EPA 
published  a  notice  describing  in  detail 
the  prerequisites  to  EPA  approval  of  the 
SIP  revisions  that  Part  D  required  the 
States  to  submit  in  1979  for  areas  that 
were  designated  nonattainment  (44  FR 
20372). 

On  July  2. 1979.  EPA  issued  an 
interpretative  rule  establishing  that  the 
construction  ban  in  section  110(a](2)(I] 
would  begin  to  operate  immediately  in 
any  designated  nonattainment  area  that 
was  not  yet  covered  by  an  approved 
Part  D  SIP  (44  FR  38471  [now  codified  at 
40  CFR  52.24(a]  (1986)]].  At  the  time. 
EPA  had  yet  to  approve  a  Part  D  SIP  for 
any  ozone  or  CO  nonattainment  area,  so 
the  ban  came  into  effect  in  all  of  them. 
Gradually,  the  States  submitted  for  most 


of  these  areas  the  first  round  of  Part  D 
SIP  revisions  that  were  due  at  the 
beginning  of  1979.  and  EPA  approved  or 
conditionally  approved  these  revisions. 
Thus,  by  the  end  of  1982.  most  ozone 
and  CO  nonattainment  areas  were  free 
of  the  ban. 

After  December  31. 1982,  however, 
EPA  faced  the  dilemma  of  whether  to 
reimpose  the  ban  in  those  numerous 
nonextension  areas  where  it  appeared 
that  violations  of  the  ozone  and  CO 
NAAQS  would  persist  despite  the 
States'  implementation  of  Uieir  approved 
1979  plans.  The  EPA  initially  proposed 
to  disapprove  the  SIP's  for  those  areas 
and  impose  the  ban,  on  the  theory  that  a 
SIP  that  had  failed  to  produce 
attainment  by  the  end  of  1982  could  not 
be  said  to  "provide  for"  attainment  by 
then,  as  required  by  Part  D.  See  48  FR 
4972  (February  3, 1983).  In  response  to 
almost  universal  opposition  fi-om 
commenters,  EPA  reconsidered  its 
position  and.  in  late  1983,  reversed  itself. 
See  48  FR  50686  (November  2, 1983).  The 
EPA  took  the  position  that  Part  D 
presents  only  obligations  to  plan  and 
implement  the  plan,  not  to  attain.  The 
EPA  concluded  that  Congress  expected 
Part  D  SIFs  to  provide  for  attainment  by 
the  end  of  1982  only  "in  a  prospective  or 
planning  sense."  Id.  at  50690-91.  The 
EPA  put  this  conclusion  into  regulatory 
form  by  adding  the  following  sentence 
to  the  1979  interpretative  rule 
embodying  the  ban  [i.e..  40  CFR 
52.24(a)]:  "This  section  shall  not  apply  to 
any  nonattainment  area  once  EPA  has 
fully  approved  the  State  implementation 
plan  for  the  area  as  meeting  the 
requirements  of  Part  D." 

With  respect  to  remedying  the 
nonattainment  problem.  EPA  stated: 

Where  a  fully  approved  Part  D  plan  failed 
to  bring  about  attainment  by  the  end  of  1982, 
EPA  will  treat  the  plan  as  "substantially 
inadequate"  to  assure  attainment  under 
Section  110(a)(2)(H)  and  call  for  a  SIP 
revision.  EPA  will  provide  one  year  for  the 
submittal  of  the  new  revision  under  Section 
110(c)(1)(C).  The  revisions  will  have  to 
provide  for  attainment  as  expeditiously  as 
practicable  *  *  *.  [Id.  at  50693  col.  l.j 

The  EPA  warned  that,  if  a  State  failed 
to  respond  adequately  to  a  call  for  a  SIP 
revision,  it  would  impose  a  ban  on 
construction  for  failure  to  implement  the 
SIP.  Id.  at  50693  col.  2.  This  failure 
would  be  premised  on  the  SIP  provision 
created  under  section  110(a)(2)(H) 
requiring  the  State  to  revise  its  SIP  upon 
a  call  from  EPA.  The  new  source  review 
provisions  of  Part  D,  specifically  section 
173(4).  bar  the  issuance  of  permits  to 
major  new  sources  of  the  relevant 
pollutant  locating  in  the  nonattainment 
area,  if  the  State  is  failing  to  carry  out 
the  SIP.  See  40  CFR  52.24(b]  (1986).  By 


requiring  the  new  plans  to  show 
attainment  "as  expeditiously«s 
practicable"  rather  than  by  a  fixed  date 
analogous  to  the  Part  D  dates,  and  by 
restricting  itself  to  using  the  section 
173(4]  sanctions  rather  than  the  full 
array  of  Part  D  sanctions  to  address 
State  failures  to  respond  to  the  SIP  calls, 
EPA  implicitly  acknowledged  that  it 
viewed  the  Part  D  planning 
requirements  as  only  one-time 
obligations,  i.e.,  not  renewable  by  the 
SIP  calls. 

The  EPA  further  advised  that  any 
nonextension  area  still  lacking  a  fully 
approved  plan  would  continue  to  be 
potenfially  subject  to  the  ban  in  section 
110(a)(2)(I).  For  example.  EPA  stated 
that  areas  with  conditionally  approved 
Part  D  SIP's  that  had  failed  to  meet 
important  conditions  were  potentially 
subject  to  a  rescission  of  the  conditional 
approval  and  imposition  of  the  section 
110(a)(2)(I)  construction  ban.  But  EPA 
advised  that,  in  view  of  the  passage  of 
the  1982  deadline,  a  corrective  SIP 
meeting  those  conditions  could  still 
obtain  full  approval  and  avoid  the  ban 
after  1982  if  the  SIP  provided  for 
attainment  as  expeditiously  as 
practicable. 

The  EPA  subsequently  issued  calls  for 
revisions  of  the  ozone  and  CO  SIFs  for 
many  nonextension  areas  with 
previously  approved  plans.  As  a  result, 
EPA  has  received  revisions  from  many 
States  over  the  past  few  years.  The  EPA 
recently  proposed  to  disapprove  two  of 
those  revisions.  See  52  FR  26421  (July  14. 
1987)  (Dallas,  TX]  and  52  FR  26435  (July 
14. 1987)  (Atlanta,  GA).  It  has  yet. 
however,  to  take  final  action  approving 
or  disapproving  any  of  them. 

In  the  meantime,  on  January  22. 1981. 
EPA  issued  a  new  policy  describing  the 
criteria  it  would  use  to  judge  the 
supplemental  SIP  revisions  for  extension 
areas  that  were  due  in  mid-1982.  The 
EPA  received  revisions  from  all 
extension  areas  and  approved  many  of 
them.  See,  e.g.,  48  FR  51472  (November 
9, 1983)  (New  Jersey,  ozone);  50  FR  25073 
(June  17. 1985)  (New  York  City,  ozone 
and  CO).  The  EPA  has  disapproved  the 
SIFs  for  several  extension  areas  and 
imposed  the  construction  ban  under 
section  110(a)(2)(I).  See,  e.g..  51  FR 
33748-49  (September  23, 1986)  (Phoenix 
and  Tucson,  CO);  SO  FR  8616  (March  4, 
1985)  (Albuquerque,  CO). 

Beginning  approximately  in  1984,  EPA 
began  to  explore  how  it  might  address 
the  likelihood  that  many  extension 
areas,  as  well  as  some  non-extension 
areas  that  had  already  received  SIP 
calls,  would  not  attain  the  ozone  and 
CO  standards  in  the  near  term  with  their 
existing  SIP's  and  pending  SIP  revisions. 
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In  particular,  EPA  began  to  consider 
withholding  both  disapprovals  of  the 
pending  plan  revisions  and  the 
imposition  of  sanctions  where,  though 
the  States  had  failed  to  demonstrate 
attainment  of  the  standards  by  the  end 
of  1987  (or  even  shortly  thereafter],  they 
had  submitted  commitments  to  adopt  all 
control  measures  as  they  become 
reasonably  available.  The  EPA  solicited 
comment  on  whether  such  an  approach 
would  be  consistent  with  the  Act.  See  51 
FR  34428  (September  26, 1986)  (soliciting 
comment  on  the  "Reasonable  Extra 
Efforts  Program"  ("REEP")  for  four  areas 
in  California]. 

After  reviewing  the  language  and 
legislative  history  of  the  relevant 
provisions  of  the  Act,*  EPA  concluded 
that  the  REEP  approach,  as  well  as  a 
similar  approach  called  the  "Sustained 
Progress  Program"  ("SPP"],  would  be 
inconsistent  with  the  Act — for  both 
extension  areas  that  had  not  yet 
received  approval  of  their  Part  D  SIP'S 
and  areas  that,  though  receiving  such 
approvals,  needed  lo  revise  their  Sip's  in 
response  to  notices  of  SIP  deficiency 
under  section  110(a)(2)(H).  With  regard 
to  applying  REEP  and  SPP  to  areas 
without  approved  Part  D  SIFs,  EPA 
stated: 

On  its  face,  Part  D  *  *  *  contemplales  an 
entirely  different  planning  process  [from 
REEP),  under  which  such  an  areas  [sic]  must 
develop  within  a  set  period  a  full  plan  to 
produce  attainment  by  a  fixed  near-term 
deadline. 


The  only  argument  supporting  REEP  in  the 
face  of  this  statutory  language  is  the  one 
sketched  by  EPA  in  its  REEP  proposal  and  by 
industry  in  its  comments,  namely,  tiiat  sonte 
extension  areas  couid  produce  attainment  by 
the  end  of  1987  only  by  the  application  of 
measures  that  would  tear  the  economic  and 
social  fabric  of  the  areas  and  that  the  95th 
Congress  could  not  really  have  intended  the 
areas  to  put  such  draconian  measures  into 
enforceable  form  and  actually  begin  to 
implement  them. 

The  argxmient.  however,  misses  the 
point  ...  In  fact,  the  legislative  history 
shows  that  the  Congress  set  up  the  Part  D 
system  in  order  to  force  communities  and 
industry  to  do  their  utmost  to  bring  about 
attainment  as  rapidly  as  possible  and 
expected  that  a  future  Congress  would 
change  the  course  it  had  set.  if  necessary,  to 
avoid  any  unacceptable  consequences. 


In  sum.  REEP  and  SPP  would  frustrate  the 
purposes  of  Part  D  by  abandoning  upfront. 
complete  planning  for  attainment  by  a  near- 


*  This  analysis  appears  in  a  memorandum  of 
EPA'i  General  Counsel,  dated  November  25. 1986. 
The  evaluation  in  this  memorandum  is  reflected  in 
the  General  Preamble  discussed  in  the  text  below. 


term  fixed  deadline  in  favor  of  iterative 
planning  for  progress  alone." 

(52  FR  26404,  26408  col.  3  (July  14. 1987)]. 

Based  on  this  conclusion,  EPA 
proposed  to  disapprove  several  pending 
ozone  and  CO  SIFs  for  extension  areas 
that  did  not  contain  persuasive 
demonstrations  of  attainment  within 
such  a  short-term  period,  and  to  impose 
the  construction  moratorium  in  those 
areas.  See,  e.g.,  52  FR  26431  (July  14, 
1987)  (California  ozone  and  CO  SIP's  for 
the  South  Coast  and  Fresno;  California 
ozone  SIFs  for  Ventura  and 
Sacramento). 

With  regard  to  areas  that  needed  to 
revise  their  approved  Part  D  SIP's  in 
response  to  SIP  calls,  EPA  tentatively 
concluded  that,  although  the 
requirements  for  plan  revisions  in 
response  to  SIP  calls  are  somewhat 
ambiguous,  those  provisions,  like  Part  D. 
require  the  revised  SIP's  to  demonstrate 
attainment  by  a  fixed,  near-term  date 
after  the  SIP  calls.  The  EPA  stated: 

Section  110(a)(3)(A)  provides  that  "|f|he 
Administrator  shall  approve  any  revision  of 
an  implementation  plan  applicable  to  an  air 
quality  control  region  if  he  determines  that  it 
meets  the  requirements  of  (section 
110(a)(2)j  *  ♦  *." 

The  natural  reading  of  [section 
110(a)(2)(A]]  is  that  EPA  must  disapprove  a 
SIP  revision  submitted  by  a  State  in  response 
to  a  call  by  EPA  under  section  110(a)(2)(H)  if 
the  revision  does  not  provide  for  attainment 
within  3  (in  some  cases  5)  years  from  the  time 
EPA  completes  rulemaking  on  the  revision. 
Under  this  reading.  EPA  would  have  to 
disapprove  any  iterative  planning 
approach  .... 

This  natural  reading  is  clouded,  however, 
by  the  fact  that  section  110(a)(2)  seems  to 
focus  entirely  on  original  SIP's,  as  opposed  to 
revisions  to  pre-existing  SIP's.  Hence,  one 
might  argue.  Congress  did  not  necessarily 
intend  submissions  in  response  to  a  section 
110(a)(2)(H)  determination  to  be  measured 
against  the  yardsticlc  of  whether  they  provide 
for  attainment  within  such  a  short  period.  For 
cases  where  only  draconian  measures  could 
produce  attainment  that  quickly,  arguably 
Congress  would  have  given  a  stronger  signal 
had  it  really  intended  such  measures  to 
become  operational  through  State  adoption 
and  EPA  approval. 

The  EPA,  however,  is  reluctant  to  attempt 
to  transform  the  gap  in  precise 
interconnection  between  section  110(a)(3) 
and  section  110(a)(2)  into  an  expression  of 
authority  to  embrace  SPP.  There  is  no  such  , 
authority  on  the  face  of  the  statute,  and  the 
legislative  history  evidences  Congress's 
consistent  intent  to  require  a  SIP  planning 
process  that  focuses  on  near-term  attainment. 
[Footnote  omitted.)  Furthermore,  the  iterative 
planning  under  that  program  would  require 
EPA  ultimately  to  make  choices  between 
health  and  economic  values  that  are 
essentially  legislative  in  character  and 
magnitude.  It  is  not  properly  EPA's  role  as  an 


administrative  agency  to  take  on  the  task  of 
making  such  choices  without  a  considerably 
stronger  indication  of  CongrsaaiaBai 
delegation  than  now  exists.  Thereivre, 
although  as  a  matter  of  policy  it  may  make 
little  sense  to  impose  sanctions  in  areas 
where  near-term  attainment  is  a  practical 
impossibility.  EPA  has  concluded  tentatively 
that  it  lacks  legal  authority  to  implement  SFP 
as  originally  envisioned  in  areas  with  fully 
approved  Part  D  SIFs. 

[52  FR  26404.  26409  (July  14, 1987)]. 
Based  on  this  conclusion,  EPA  proposed 
to  disapprove  the  pending  SIP  revisions 
for  two  areas,  each  of  which  had  failed 
to  respond  to  post-Part  D  SIP  calls  witii 
demonstrations  that  they  would  attain 
the  ozone  standard  by  a  fixed,  near-term 
date  [52  FR  26421  (July  14. 1987)  (Dallas); 
52  FR  26435  (July  14. 1987)  (Atlanta)J. 

Discussion  of  Legal  and  Policy  Issues 

In  the  July  14  General  Preamble.  EPA 
listed  several  issues  that  the  Agency 
must  resolve  before  it  can  instruct 
States  on  how  to  correct  their  remaining 
ozone  and  CO  nonattainment  problems 
after  December  31. 1087.  Specifically. 
EPA  mentioned: 

— What  is  the  period  after  1987  within  which 
a  SIP  revision  must  assure  attainment  in 
order  to  warrant  full  approval  under  Part  D 
or  section  110(a)(3)  [3  yearsT  5  years?  7 
years?); 

— When  sanctions,  such  as  the  construction 
ban  in  section  110(a)(2)(l)  and  highway 
funding  restrictions,  would  lift  once  EPA 
has  imposed  them: 

— What  "reasonable  efforts"  means  for 
purposes  of  section  176(a)  (e.g.,  whether 
adherence  to  REEP  constitutes  "reasonable 
efforts"): 

— When  section  316  sanctions  would  be 
appropriate: 

— How  much  time  EPA  should  give  States  to 
respond  to  a  SIP  call; 

—When  a  Stale  is  not  carrying  out  or 
implementing  its  SIP  for  purposes  of 
imposing  the  sanctions  in  sections  173(4) 
and  176(b): 

— Whether  and  in  what  circumstances  EPA 
may  impose  the  ban  in  section  173(4) 
without  simultaneously  triggering  the 
funding  restrictions  under  section  176(b): 

— When  EPA  must  act  under  section  110(c)  to 
create  a  Federal  implementation  plan;  what 
the  content  of  such  a  plan  must  be: 

— How  States  should  deal  with  interstate 
transport; 

— What  degree  of  control  of  sources  of 
nitrogen  oxides  is  appropriate  for  purposes 
of  attaining  the  ozone  standard: 

—What  constitutes  RACM  in  the  post-19e7 
era: 

— How  States  should  treat  rural 
nonattainment  areas: 

— How  much  credit  States  may  take  in  their 
attainment  demonstrations  for  proposed 
and  promulgated  national  control 
measures; 

— What  dispersion  models  are  appropriate 
for  which  nonattainment  situations: 


— What  the  appropriate  geografrfric  scope  of 

the  planning  area  is  for  addressing  ozone 

and  pfccnrsor  transport; 
— What  that  scope  is  for  addmsing  CO 

vioIatioBs; 
—What  programs  a  SIP  nmst  conUin  for 

tracking  implementation  and  RFP. 

This  section  of  today's  notice 
discusses  these  issues  for  the  purpose  of 
generating  public  comment  on  how  EPA 
should  structure  its  final  policy  on 
correcting  post-1987  nonattainment 
problems. 

Discussion  of  Legal  Issues  Related  to 
Post-1987  SIP  Correction 

I.  Planning 

A.  The  applicable  set  of  planning 
requirements.  The  requirements  of  the 
Act  that  govern  post-1987  air  quality 
planning  activities  depend  largely  on  the 
status  of  tfte  plamung  efforts  of  the 
geographic  areas  in  question.  The 
various  categories  of  areas  are 
described  below. 

For  the  reasons  described  in  EPA's 
November  1983  notice.  EPA's  full 
approval  of  a  Part  D  SIP  for  a 
nonattainment  area — whether  it  is  an 
extension  area  or  a  nonextension  area — 
amounts  to  a  finding  that  the  State  has 
fulfilled  and  disdiarged  for  all  time  its 
Part  D  planning  obligations.  As 
indicated  in  that  policy  and  the  General 
Preamble  pubhshed  on  July  14. 1987.  any 
corrective  SIP  submitted  for  such  an 
area  in  response  to  a  SIP  call  under 
section  110(a)(2)(H)  must  meet  the 
requirement  of  section  110(aM3)(A). 
which  governs  SIP  revisions  other  than 
Part  D  plans.  That  subsection  in  turn 
provides  that  "•  *  *  [tjhe  Administrator 
shall  approve  any  revision  of  an 
implementation  plan  applicable  to  an  air 
quality  control  region  if  he  determines 
that  it  meets  the  requirements  of 
(section  110(a)(2)]  *  *  •."Thus,  the  list 
of  prerequisites  to  EPA  SIP  approval 
appearing  in  section  110(aK2)(AHK) 
will  apply  to  the  post-1987  SEP  revisions 
for  areas  with  fiilly  approved  Part  D 
SIFs.' 
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'  As  the  General  Preamble  noted,  however,  52  FR 
26409  col.  2.  the  fact  that  section  110(a)(Z)  seems  to 
focus  entirely  on  original  SIFs,  as  opposed  to 
revisions  to  preexistiin  SIFs,  does  cloud  tha 
intercormection  between  secUoos  lia(a)(3)  and 
110(a)(2J.  The  EPA  solicited  comment  on  that  point 
in  the  General  Preamble.  While  today's  notice 
reiterates  EPA's  incTinstion  to  interpret  the  section 
110(aH2)  requirements  to  apply  to  such  "post-Part 
D"  SIP  reviM«iu,  EPA  continues  to  solicit  comment 
on  the  issue. 

Assuming  that  section  110(a)(2)  does  apply  to 
such  revisions,  it  is  clear  that  section  tI0(a)(2)(I)'s 
requirement  Ibat  the  SIP  contain  a  eonatractiaa  ban 
to  apply  in  an  area  lacking  a  Part  D  SIP  would 
already  have  been  satisfied  in  an  area  whose  Part  D 
SIP  has  received  full  EPA  approval. 


The  new  SIP  revisions  for  areas 
whose  Part  D  SEFs  have  never  received 
EPA's  approval  remain  subject  to  the 
Part  D  requirements.  This  group 
potentially  includes  areas  whose  Part  D 
SIP's  received  approval  on  the  condition 
that  the  areas  cure  certain  deficiencies 
in  the  plans.  Some  of  those  conditions 
still  have  not  been  met  and,  in  such 
cases.  EPA  may  substitute  a  disapproval 
for  its  previous  conditional  approval  and 
tiiereby  keep  the  area  subject  to  the  Part 
D  planning  process. 

Finally,  some  areas  were  never 
designated  nonattainment  under  section 
107  and  therefore  were  never  subject  to 
Part  D.  If  EPA  believes  that  the  existing 
SIP  for  such  an  area  has  not  protected 
the  area  from  air  quality  violations 
either  in  the  area  or  nearby,  it  will  issue 
a  SIP  call  for  the  area.  Under  the 
reasoning  of  Bethlehem  Steel  Corp.  v. 
EPA.  723  F.2d  1304  (7th  Cir.  1983), 
however.  EPA  believes  that  it  may  not 
have  the  authority  to  redesignate  an 
area  to  nonattainment  (and  thereby 
subject  the  area  to  Part  D]  witiiout  first 
receiving  a  request  to  do  so  from  the 
affected  State.*  Thus,  absent  such  a 
request,  these  areas  can  never  become 
subject  to  Part  D.  and  their  corrective 
SIP  revisions  would  instead  be  subject 
to  the  requirements  of  section  110(a](2]. 

To  summarize,  there  are  several 
categories  of  areas,  each  having 
achieved  a  different  status  under  the 
Act's  planning  requirements.  The 
corrective  SIP's  for  areas  that  have  fully 
satisfied  Part  D  or  were  never  subject  to 
Part  D  will  be  subject  to  the  section 
110(a)(2)  planning  requirements;  the 
revisions  for  other  areas  will  remain 
subject  to  or  potentially  subject  to  Part 
D. 

Although  on  its  face  Part  D  differs 
substantially  fi-om  section  110.  the  most 
important  distinctions  relate  to  issues 
involving  sanctions  and  attainment 
dates.  Some  of  the  Part  D  provisions 
that  are  not  also  contained  in  section 
110(a](2]  merely  reflect  Congress'  view 
in  1977  of  the  specific  requirements  that 
States  should  add  to  previously  deficient 
SIFs  to  ensure  timely  attainment.  Many 
of  these  requirements  (e.g.,  the 
requirement  in  section  172(b)(2)  for  all 
reasonably  available  control  measures] 
arguably  reflect  Congress'  view  that 
SIFs  cannot  truly  "insure  attainment 
and  maintenance."  as  that  phrase  is 
used  in  section  110(a)(2)(B).  without 
meeting  these  additional  requirements. 


*  The  EPA  solicits  camaieiit  oo  whether  it  should 
follow  the  reasoning  of  the  Bethlehem  court  in 
making  redesignation  decisions  in  States  not  under 
the  jwisdiction  of  the  Seventh  Circuit.  Today's 
policy  proposal  asMmes  a  uniform  applicatioa  of 
the  Seventh  Circuit's  conclusions  throughout  the 
country. 


For  this  reason,  in  certain  respects,  the 
policy  proposed  today  draws  upon  Part 
D  provisions  as  presumptive  reflections 
of  what  Congress  intended  to  require 
even  of  areas  whose  new  planning  is 
subject  literally  only  to  section  110.  By 
minimizing  differences  in  the  planning 
requirements  in  different  areas,  this 
limited  use  of  Part  D  provisions  will 
serve  EPA's  general  goal  of  making 
today's  pohcy  administrable  with  a 
minimum  of  confusion. 

B.  Sanctions  and  the  requirement  to 
demonstrate  attainment.  For  the  reasons 
described  in  the  July  14, 1987.  General 
Preamble,  EPA  believes  that  the  Act 
permits  EPA  to  grant  full  approval  to  a 
plan — whether  it  is  subject  to  Part  D  or 
section  110 — only  if  it  includes  a 
persuasive  demonstration  that  the 
affected  area  will  attain  the  relevant 
standard  by  a  fixed  date  in  the  near 
term.  The  EPA  also  noted  that  the 
consequence  of  a  State's  failure  to 
submit  such  a  plan  for  a  nonattainment 
area  would  be  the  application  of  the 
relevant  construction  moratorium  in  the 
area— under  section  110(a)(2)(I)  for 
areas  subject  to  Part  D,  and  under 
section  173(4)  for  areas  subject  to 
section  110(a)(2).*  The  EPA  reiterates 
today  its  intention  to  apply  this 
interpretation  of  the  Act* 

The  EPA  made  clear,  however,  that  it 
did  not  intend  to  begin  proceedings  to 
impose  the  ftmding  restrictions  under 
section  176(a)  in  any  area  "*  *  *  for  so 
long  as  the  State  is  making  reasonable 
efforts  to  adopt  and  submit  a  plan  that 
meets  the  requirements  of  Part  D."  (See 
52  FR  26409  col.  3.)  The  EPA  is  still 
inclined  to  reserve  this  sanction  for 
cases  in  which  the  State  is  not  making 
reasonable  efforts  to  submit  an 
adequate  plan. 


*  Both  of  these  bans  by  their  terms  apply  only  lo 
designated  nonattainment  areas.  This  means  that 
EPA  %vill  not  be  able  to  apply  the  ban  to  address 
inadequate  responses  to  SIP  calls  in  other  areas — 
e.g.,  areas  that,  although  not  designated 
nonattainment,  received  SIP  calls  because  they 
contribute  significandy  to  their  own  or  a  nearby 
nonattaitunent  problem.  The  EPA  does  intend, 
however,  to  apply  the  ban  in  a  designated 
nonattainment  area  if  the  State's  corrective  plan 
does  not  adequately  account  for  the  contributing 
emissions  from  a  nearby  area  within  tite  same  Slate, 
regardlesa  of  whether  the  contributing  area  is 
designated  nonatt«inment.  The  requirements  for 
accounting  for  such  contributing  emissions  are 
discussed  later  in  this  notice. 

*  As  noted  above,  EPA  tias  already  proposed  to 
disapprove  the  pending  SIP  submittals  for  several 
areas  t>ecauBe  those  submittals  did  not  persuasively 
demonstrate  short-term  attainment  and, 
consequently,  to  impose  the  relevant  construction 
ban.  Should  EPA  receive  a  new  submittal  for  any  of 
these  areas  before  it  would  otherwise  take  final 
action  on  these  proposals,  it  wUl  review  the 
submittal  and  weigh  whether  (and,  if  so.  how|  the 
submittal  should  affect  EPA's  fmal  action  on  the 
pending  proposal. 
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The  General  Preamble  left  open  the 
questions  of  how  to  define  the  short- 
term  attainment  period  needed  to  avoid 
a  disapproval  and  imposition  of  the 
construction  ban,  as  well  as  how,  absent 
a  demonstration  of  short-term 
attainment  an  area  could  demonstrate 
that  it  is  making  reasonable  efforts  to 
submit  an  adequate  plan  and  thereby 
avoid  the  section  176(a)  funding 
restrictions.  These  issues  and  other 
issues  related  to  sanctions  are  discussed 
below. 

1.  Demonstration  of  Short-Term  I 
Attainment  Necessary  to  Avoid  the 
Construction  Ban — a.  Areas  Subject  to 
Section  110.  As  explained  above,  the 
language  of  section  110(a](3]  appears  to 
require  that  revisions  in  response  to  SIP 
calls  meet  the  requirements  of  section 
110(a)(2),  though  EPA  has  admitted  that 
this  natural  reading  is  clouded  by  the 
latter  paragraph's  focus  on  original  SIP's 
due  in  response  to  new  or  revised 
NAAQS.  Section  110(a)(2)(A)  sets  forth 
the  requirement  for  demonstrating 
attainment  of  the  standards:  | 

The  Administrator  shall  approve  or 
disapprove  such  plan  or  portion  thereof,  if  he 
determines  *  *  *  that —  I 

(A)  except  as  may  be  provided  in     | 
subparagraph  (I),  (i)  in  the  case  of  a  plan 
implementing  a  national  ambient  air  quality 
standard,  it  provides  for  the  attainment  of 
such  primary  standard  as  expeditiously  as 
practicable  but  (subject  to  subsection  (e)  of 
this  section)  in  no  case  later  than  three  years 
from  the  date  of  approval  of  such  plan  *  *  *. 

Thus,  the  Act  sets  an  attainment  date, 
for  the  purpose  of  developing  corrective 
plans,  that  is  at  most  3  years  beyond  the 
total  time  needed  for  the  States  to 
submit  the  corrections  and  for  EPA 
actually  to  grant  them  final  approval. 
The  only  exception  is  contained  in 
section  110(e],  which  allows  the 
Administrator  to: 

extend  the  3-year  period  referred  to  in 
subsection  (a)(2)(A)(i)  for  not  more  than  2 
years  *  *  *  if  *  *  *  the  Administrator 
determines  that —  I 

(A)  one  or  more  emission  sources  (or 
classes  of  moving  sources]  are  unable  to 
comply  with  the  requirements  of  such  plan 
which  implement  such  primary  standard 
because  the  necessary  technology  or  other 
alternatives  are  not  available  or  will  not  be 
available  soon  enough  to  permit  compliance 
within  such  3-year  period,  and 

(B)  the  State  has  considered  and  applied  as 
a  part  of  its  plan  reasonably  available 
alternative  means  of  attaining  such  primary 
standard  and  has  justifiably  concluded  that 
attainment  of  such  primary  standard  within 
the  three  years  cannot  be  achieved. 

The  provision  goes  on  to  state;' 

(2)  The  Administrator  may  grant  an 
extension  under  paragraph  (1)  only  if  he 
determines  that  the  State  plan  provides  for — 


(A)  application  of  the  requirements  of  the 
plan  which  implement  such  primary  standard 
to  all  emission  sources  in  such  region  other 
than  the  sources  (or  classes]  described  in 
paragraph  {1)(A)  within  the  three-year  period, 
and 

(B)  such  interim  measures  of  control  of  the 
sources  (or  classes)  described  in  paragraph 
(1)(A)  as  the  Administrator  determines  to  be 
reasonable  under  the  circumstances. 

The  EPA  intends  to  interpret  this 
provision  to  allow  a  2-year  extension  of 
the  attainment  date— beyond  the  period 
for  SIP  submittal.  EPA  approval  of  the 
SIP,  and  the  3-year  period  in  section 
110(a)(2)(A) — for  any  area  that  can 
show  that  attainment  before  the  end  of 
that  period  would  require  on  stationary 
or  mobile  sources  the  use  of  technology 
or  alternative  means  that  are  not 
reasonably  available  within  that  period. 
Beyond  that,  EPA  intends  to  require 
such  areas  to  show  that  they  have 
included,  in  their  corrective  plans, 
provisions  that  will  achieve  the 
emission  reductions  achievable  by 
applying  "reasonably  available 
alternative  means"  (RAAM)  to  such 
sources.  (These  interpretations  and  the 
reasoning  supporting  them  are  discussed 
in  section  IV.8.,  "Requirements  of 
Expeditious  Attainment  Dates  and 
Reasonable  Progress.")  The  result  will 
be  that  some  areas  that  cannot  show 
attainment  within  the  3-year  period  with 
RAAM,  but  can  show  attainment  within 
the  extended  period  with  RAAM  and 
other  measures,  would  receive  approval 
of  their  SIP's  and  avoid  the  construction 
moratorium. 

The  EPA  believes  that  using  the  3-  and 
5-year  periods  in  section  110  would 
fulfill  Congress'  intent  even  if  the 
language  of  section  110(a)(2)  did  not 
govern  revisions  submitted  in  response 
to  SIP  calls.  If  that  language  does  not 
apply,  then  the  Act  contains  a  gap  that 
eIpA  may  fill  in  a  manner  consistent, 
with  Congress'  likely  intent.  See 
generally.  Chevron  U.S.A.  v.  Natural 
Resources  Defense  Council,  467  U.S.  837 
(1984).  Using  the  3-  and  5-year  periods 
would  be  consistent  not  only  with  the 
periods  chosen  for  the  initial  SIP's  but 
also  with  the  period  Congress  provided 
for  submittal  of  the  Part  D  SIP's  required 
of  nonextension  areas.  Section  172(a)(1) 
required  those  SIP's  to  provide  for 
attainment  by  the  end  of  1982,  4  years 
from  the  date  those  submittals  were  due 
(January  1. 1979)  [see  section  129(c)]. 

To  be  sure.  Congress  provided  a  much 
longer  attainment  period  for  extension 
areas  (from  January  1, 1979  to  December 
31, 1987,  approximately  9  years  from  the 
date  the  initial  Part  D  SIP's  were  due). 
But  it  set  up  two  planning  periods  for 
these  areas — one  to  apply  all 
"reasonably  available"  measures  and  a 


second  to  supplement  those  measures. 
Since  most  reasonably  available 
measures  should  already  have  been 
applied  in  designated  nonattainment 
areas  by  now,  EPA  regards  post-1987 
planning  for  these  areas  as  comparable 
to  the  planning  duriivg  the  second  Part  0 
period.  That  period  spanned  ftxim  the 
July  1982  SIP  submittal  date  [see  section 
129(c)]  to  die  end  of  1987.  and  is 
therefore  roughly  consistent  with  the  3- 
and  5-year  periods  EPA  is  contemplating 
for  po8t-1987  SIFs. 

b.  Areas  Still  Subject  to  Part  D.  The 
EPA  believes  that  the  corrective  plans 
for  areas  that  have  never  fulfilled  Part  D 
must  demonstrate  attainment  within 
periods  similar  to  the  section  110 
periods  to  avoid  the  section  110(a)(2)(I] 
construction  moratorium. 

On  its  face.  Part  D  calls  for  plans  that 
provide  for  attaiiunent  by  December  31, 
1987.  Since  plans  developed  after  1987 
cannot  conceivably  provide  for 
attaiiunent  by  the  end  of  1987,  under  Uie 
strictest  reading  of  Part  D  these  areas 
could  never  develop  plans  that  meet 
Part  D's  requirements.  If  EPA  were  to 
adopt  that  reading,  these  areas  would 
have  to  suffer  under  the  section 
110(a)(2)(I)  construction  ban  for  as  loiig 
as  they  remain  subject  to  Part  D,  that  is. 
until  they  are  redesignated  to 
attainment. 

The  EPA  does  not  believe  that  such  an 
approach  would  be  consistent  with 
Congress'  intent  in  adopting  Part  D  and 
its  sanctions.  Construing  the  1987  date 
as  applying  even  after  1987  and,  hence, 
imposing  the  ban  to  address  the 
inability  of  Part  D  areas  to  plan  after 
1987  for  attainment  by  that  date,  would 
amount  to  punishing  these  areas  for 
failing  to  attain.  For  the  reasons 
explained  in  EPA's  November  1983  Part 
D  policy,  however.  EPA  regards  Part  D 
as  a  set  of  planning  requirements,  not 
requirements  actually  to  come  into 
attainment.  Moreover,  EPA  believes  that 
Congress  created  the  Part  D  sanctions 
as  means  to  produce  better  planning,  not 
as  a  punishment  for  failure  actually  to 
attain.  Since  it  will  be  physically 
impossible  after  1987  for  areas  to  plan  to 
attain  by  the  end  of  1987,  EPA  intends  to 
interpret  the  requirement  to  plan  for 
attaiimient  by  that  date  as  a  legal 
impossibility.  The  EPA  intends  to  select, 
in  its  place,  a  subsequent  date 
consistent  with  what  Congress  would 
have  intended  had  it  known  that  EPA 
would  be  disapproving  Part  D  submittals 
and  thereby  triggering  new  Part  D 
plarming  for  some  areas  so  close  to  the 
end  of  1987. 

Although  it  is  not  clear  what 
subsequent  date  Congress  would  have 
intended  in  these  circumstances,  the 
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history  of  the  Act's  planning 
requirements  suggests  that  Congress 
would  have  provided  these  areas  an 
additional  period  analogous  to  the  3- 
and  5-year  periods  in  section  110.  When 
Congress  in  1977  directed  EPA  to  initiate 
a  new  round  of  planning  for  areas  that 
had  failed  earlier  to  attain  under  the 
section  110  requirements,  it  created  new 
planning  periods  comparable  to  the 
section  110  periods  rather  than 
shortening  those  periods  and  thereby 
demanding  plans  for  immediate 
attaiiunent.  (See  discussion  in  previous 
subsection.)  This  indicates  that 
Congress  viewed  periods  comparable  to 
the  section  110  periods  as  the 
appropriate  lengths  of  time  for  States  to 
apply  the  types  of  controls  that  would 
produce  attainment.  For  this  reason,  and 
because  it  would  be  administratively 
simpler  to  apply  to  Part  D  areas  the 
same  attaiiunent  |}eriods  as  those 
applicable  to  section  110  areas,  EPA 
intends  to  apply  the  3-  and  5-year 
periods  in  section  110  to  areas  still 
subject  to  the  Part  D  planning 
requirements. 

2.  Planning  Necessary  to  Avoid 
Sanctions  Other  Than  the  Construction 
Ban.  As  described  earlier,  the  Act 
contains  sanctions  beyond  the 
construction  bans  contained  in  sections 
110(a){2)(I)  and  173(4).  For  the  reasons 
discussed  below,  EPA  regards  each  of 
these  additional  sanctions  as  available, 
for  at  least  some  areas,  when  EPA.  at  its 
discretion,  makes  certain  determinations 
relating  to  planning  and  plan 
implementation.  The  remainder  of  this 
subsection  describes  these  sanctions 
provisions  and  how  EPA  intends  to 
exercise  its  discretion  under  them  in 
reviewing  planning  performed  after 
1987.  The  EPA  soHcits  comments  on  the 
application  of  these  sanctions  as 
discussed  below. 

a.  Funding  Restrictions  Under  Section 
176(a).  Section  176(a)  states  that  EPA 
shall  not  approve  or  award  grants  for 
State  air  pollution  control  programs  and 
the  Department  of  Transportation  (DOT) 
shall  not  approve  any  highway  projects 
or  award  any  highway  construction 
grants  under  Title  23  of  the  U.S.  Code 
(with  certain  exceptions)  in  any  area 
where  the  primary  standard  has  not 
been  attained,  where  "transportation 
control  measures"  are  necessary  to 
attain  the  standard,  and: 

(3]  where  the  Administrator  finds  after  July 
1, 1979,  that  the  Governor  has  not  submitted 
an  implementation  plan  which  considers  each 
of  the  elements  required  by  section  172  or 
that  reasonable  efforts  toward  submitting 
such  an  implementation  plan  are  not  l>eing 
made  (or,  after  July  1. 1962,  in  the  case  of  an 
implementation  plan  revision  required  under 


section  172  to  be  submitted  before  July  1, 
1962). 

The  EPA  and  the  DOT  published  their 
joint  policy  on  how  to  implement  section 
176(a)  on  April  10. 1960  (45  FR  24692). 
These  sanctions  have  applied  typically, 
if  not  exclusively,  in  areas  that  are 
violating  the  standards  for  ozone  or 
carbon  monoxide,  because 
transportation  control  measures  are 
needed  to  attain  each  of  those  standards 
in  most  areas  that  are  nonattainment  for 
those  pollutants.  Under  the  1980  policy, 
EPA  and  DOT  have  imposed  the 
sanctions  only  upon  EPA's  finding  that 
the  State  has  failed  both  to  submit  an 
adequate  Part  D  plan  for  either  of  those 
pollutants  and  to  make  reasonable 
efforts  to  submit  such  a  plan.  Id.'' 

The  reach  of  section  176(a)  is  much 
more  limited  now  than  when  States 
were  first  submitting  their  Part  D  SIP's 
for  ozone  and  CO.  The  EPA  indicated  in 
the  November  2. 1983,  policy  that  it 
viewed  Part  D  as  a  one-time  set  of 
planning  obligations  that  are  completely 
discharged  upon  EPA's  full  approval  of  a 
plan  meeting  those  requirements.  Under 
that  reasoning,  any  area  whose  Part  D 
SIP  has  received  EPA's  full  approval  has 
met  for  all  time  "each  of  the  elements 
required  by  section  172"  and  hence  can 
never  subsequendy  be  found  subject  to 
the  section  176(a)  restrictions.' 

The  EPA  is  considering  whether  to 
retain  this  interpretation  of  section 
176(a)  beyond  1987.  Retention  would 
mean  that  only  areas  whose  Part  D 
plans  have  never  received  EPA's  full 
approval  would  be  potentially  subject  to 
the  funding  restrictions  in  that  provision. 
This  would  include,  as  discussed  above, 
both  areas  whose  Part  D  SIP's  are 
disapproved  and  areas  that  EPA  finds 
have  failed  to  meet  important  conditions 
placed  on  the  Agency's  earlier  Part  D 
SIP  approvals.  The  EPA  seeks  comments 
on  the  legal  and  policy  issues  associated 
with  this  subject  including  the  extent  to 
which  EPA  is  constrained  from  revising 
its  interpretation. 

Under  the  1980  policy,  EPA  reaches  its 
judgments  case  by  case  as  to  whether 
areas  are  making  "reasonable  efforts"  to 
submit  an  approvable  Part  D  plan.  The 
EPA's  interpretation  of  that  phrase  is 
necessarily  guided  by  Congress'  intent 


'  One  U.S.  District  Court  recently  upheld  this 
Interpretation  of  section  17B(a).  McCarthy  v. 
Thomas.  D.  Arix.,  No.  CIV  85-3+4-TUC-lWDB 
(August  11. 1987). 

*  Where  EPA  has  approved  an  area's  Part  D  SIP 
in  reliance  on  the  Stale's  commitments  to  adopt 
additional  measures,  and  the  State  has  not  met  the 
commitments.  EPA  will  look  to  see  whether  the 
failure  i«  one  of  implementation  or.  instead,  a  basic 
flaw  in  the  plan.  In  the  latter  case.  EPA  may  rescind 
its  approval  of  the  area's  SIP  and.  thereby,  make  the 
highway  funding  sanctions  available  once  again. 


when  it  enacted  the  "reasonable  efforts" 
test.  The  legislative  history  of  that 
language  reveals  that  Congress  did  not 
intend  EPA  to  apply  the  section  176(a) 
sanctions  to  an  area  that  had  failed  to 
submit  an  approvable  Part  D  plan  if  the 
relevant  State  were  diligently  seeking  ■ 
solution  to  the  non-attainment  problem, 
even  if  the  solution  were  not  available 
for  years  after  the  required  attainment 
date.  The  first  version  of  the  provision 
appeared  as  section  110(h)(8)(A)  of 
original  Senate  bill  S.  252  to  amend  the 
Clean  Air  Act  in  1977.  See  S.  Rep.  No. 
95-127. 95th  Cong.,  1st  Sess..  9  (1977). 
The  original  language  would  have 
established  a  duty  to  impose  the  funding 
restrictions  upon  the  sole  finding  that  a 
State  had  failed  to  submit  an  approvable 
plan  for  the  relevant  pollutant.  The 
Senate  added  the  "reasonable  efforts" 
test  to  S.  252  in  an  amendment 
introduced  by  Senator  Gravel.  See  123 
Cong.  Rec.  18,475-77  (1977).  The  Senate 
adopted  the  amendment  with  little 
discussion,  but  the  following  colloquy 
indicates  that  failure  to  demonstrate 
attainment  within  the  prescribed  Part  D 
periods  would  not  alone  amount  to  a 
failure  to  make  reasonable  efforts  to 
meet  Part  D: 

Mr.  STEVENS.  I  am  sure  the  Senator 
knows  that  Fairbanks  has  a  problem  and  it  is 
a  naturally  caused  problem.  I  do  not  know  of 
any  solution  to  it  yet 

Mr.  GRAVEL.  The  fact  that  we  are  thinking 
of  a  solution  and  working  on  one  will  give  it 
umbrage,  under  this  amendment. 

Mr.  STEVENS.  But  if  we  cannot  find  a  way 
by  1979  to  solve  it 

Mr.  GRAVEL.  If  we  cannot  find  a  way  by 
the  year  2000.  we  still  will  not  get  hurt. 

Mr.  STEVENS.  This  means  that  the  Sute  of 
Alaska  will  not  lose  those  funds  if  we  caruiot 
solve  the  icefog  problem? 

Mr.  GRAVEL  If  that  happens.  I  will  come 
to  the  floor  of  the  Senate  and  slash  my  wrists. 
«         *         •         •         * 

Mr.MUSKIE.  *  *  •  Mr.  President  as  I 
understand  the  amendment  it  is  a  reasonable 
modification  of  the  committee  amendment  It 
still  retai.is  some  sanctions  for  those 
jurisdictions  which  make  no  effort,  undertake 
no  effort,  to  put  together  implementation 
plans,  and  so  I  am  ready  to  accept  it 

123  Cong.  Rec.  18,476  (June  10, 1977). 
Congress  then  enacted  section  176(a) 
with  the  Gravel  amendment  as  part  of 
the  1977  Clean  Air  Act  Amendments. 

The  EPA  intends  to  apply  the 
reasoning  underlying  the  above  colloquy 
in  deciding  when  to  apply  the  section 
176(a)  restrictions  to  Part  D  areas  after 
1987.  Specifically,  EPA  will  not  apply 
the  restrictions  just  because  an  area 
does  not  demonstrate  attainment  of  the 
standards  within  the  short-term  periods 
described  above.  Rather,  EPA  will 
reserve  the  sanctions  to  address  a 
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State's  failure  to  submit  a  plan  that 
persuasively  demonstrates  (1) 
attainment  by  a  date  that,  even  if 
substantially  later  than  the  section  110 
dates,  is  suitable  for  the  area  in  light  of 
its  control  needs,  and  (2)  expeditious 
progress  in  the  interim.  A  detailed 
discussion  of  what  EPA  would  regard  as 
"reasonable  efforts"  attainment  dates 
and  progress  appears  later  in  this  notice. 

b.  Sewage  Treatment  Grant 
Restrictions  Under  Section  316(b).      j 
Section  316(b]  states  that  EPA  "may" 
restrict  Federal  grants  for  certain 
sewage  treatment  construction  if  it 
determines  that: 

(2)  the  State  does  not  have  in  effect  or  is 
not  carrying  out,  a  State  implementation  plan 
approved  by  the  Administrator  which 
expressly  quantifies  and  provides  for  the 
increase  in  emissions  of  each  air  pollutant 
(from  stationary  and  mobile  sources  in  any 
area  to  which  either  part  C  or  part  D  of  title  I 
applies  for  such  pollutant)  which  increase 
may  reasonably  be  anticipated  to  result 
directly  or  indirectly  from  the  new  sewage 
treatment  capacity  which  would  be  created 
by  such  construction. 

The  use  of  the  word  "may"  in  this 
provision  makes  this  sanction  available 
at  EPA's  discretion.  Moreover,  the 
provision's  inclusion  of  areas  "to  which 
either  part  C  or  part  D"  applies  indicates 
that  EPA  may  apply  the  restriction  even 
in  areas  that  are  not  designated 
nonattainment  for  the  pollutant 
involved. 

Although  technically  EPA  could  apply 
this  sanction  in  every  area  without  a 
fully  approved  SIP  •  containing  the 
required  quantification,  EPA  believes 
that  it  would  be  more  productive  to  use 
it  only  where  the  State  is  not  making 
reasonable  efforts,  as  in  the  case  of  the 
section  176(a)  sanctions.  Thus,  although 
EPA  may  choose  to  apply  the  sections 
176(a]  and  316(b)  sequentially  rather 
than  at  the  same  time,  depending  on  the 
appropriate  strategy  for  inducing  better 
State  planning,  EPA's  decisions  under 
both  provisions  will  be  based  on  the 
"reasonable  efforts"  factors  described 
later  in  this  notice. 

c.  Air  Grant  Restrictions  Under 
Section  176(b).  As  described  in  the 
November  2, 1983,  policy  above  and  the 
General  Preamble  of  July  14. 1987,  EPA 
intends  to  continue  to  find  that  areas 
that  do  not  respond  adequately  to  SIP 
calls  are  failing  to  implement  their  SIP's 
and,  therefore,  become  subject  to  the 
construction  ban  for  nonimplementation 
under  section  173(4). 


*  Tliii  Mction  discusses  when  EPA  intends  to 
apply  the  section  316(b)  sanction  to  address 
planning  faihwcs.  The  question  of  when  to  use  the 
provision  to  address  nonimplementation  of  plans  is 
discussed  later  in  this  notice. 


On  its  face,  section  176(b]  requires 
EPA  also  to  restrict  Federal  grants  to  a 
State's  air  pollution  control  program  if 
the  State  is  not  implementing  its  plan. 
As  indicated  in  the  General  Preamble, 
however,  EPA  intends  to  supplement  the 
construction  ban  with  the  air  grant 
cutoff  only  where  doing  so  will  not  be 
counterproductive  to  good  planning  in 
the  area.  It  makes  little  sense  to 
withdraw  financial  support  from  the 
State  workers  on  whom  EPA  depends 
for  adequate  planning  to  produce  an 
approvable  plan  in  response  to  a  SIP 
call.  The  EPA  believes  that  Congress 
would  not  have  intended  the  cutoff  to 
apply  automatically  where  the  State 
planners  are  making  necessary  progress 
in  producing  an  adequate  response  to  a 
SIP  call. 

3.  Prerequisites  for  Lifting  the 
Construction  Ban  Once  It  Has  Been 
Imposed.  Several  areas  are  currently 
subject  to  the  construction  ban  or  will 
soon  become  subject  to  the  ban  because 
of  their  failure  to  demonstrate  near-term 
attainment  in  the  initial  rounds  of  Part  D 
planning  [section  110(a)(2)(l)  ban]  or  in 
response  to  SIP  calls  issued  after 
passag.i  of  the  1982  attainment  date 
[section  173(4)  ban].  Other  areas  may 
become  subject  to  the  ban  within  the 
next  few  years  if  they  do  not  respond 
adequately  to  the  SIP  calls  EPA  intends 
to  issue  after  1987. 

For  the  reasons  described  above  and 
in  the  November  2, 1983,  Part  D  policy. 
EPA  does  not  believe  that  the 
attainment  date  provisions  in  Part  D 
require  the  imposition  of  the  ban  for  the 
purpose  of  addressing  an  area's  inability 
to  attain  by  the  applicable  date.  The 
EPA  regards  Part  D  as  a  set  of  planning 
requirements  and  the  sanctions  as 
inducements  for  the  State  to  do  better 
planning,  not  as  punishments  for  failure 
actually  to  attain.  For  similar  reasons. 
EPA  would  not  impose  the  section  173(4) 
ban  just  because  an  area  subject  to 
section  110  planning  requirements  had 
failed  to  attain. 

Consistent  with  this  reasoning,  EPA 
believes  that  a  construction  ban 
imposed  for  past  planning  failures 
should  be  lifted  upon  EPA's  approval  of 
a  plan  that  meets  the  Act's  post-1987 
requirements.  This  means  that  an  area 
that  becomes  subject  to  the  ban  because 
it  cannot  demonstrate  attainment  of  the 
standards  in  the  short  term  after  1987 
could  be  relieved  of  the  ban  3  (or  5) 
years  before  the  attainment  date  in  the 
area's  long-term  "reasonable  efforts" 
demonstration.  At  that  time,  the  long- 
term  demonstration  will  effectively 
become  the  short-term  demonstration 
that  the  Act  requires  for  plan  approval. 


C.  Promulgations  of  Federal  Plans — ^1. 
Comprehensive  Plans.  Section  110(c)(1) 
of  the  Act  states,  in  pertinent  part: 

The  Administrator  shall,  after 
consideration  of  any  State  hearing  record, 
promptly  prepare  and  publish  proposed 
regulations  setting  forth  an  implementation 
plan,  or  portion  thereof,  for  a  State  if— 

(A)  the  State  fails  to  submit  an 
implementation  plan  which  meets  the 
requirements  of  this  section, 

(B)  the  plan,  or  any  portion  thereof, 
submitted  for  such  State  is  determined  by  the 
Administrator  not  to  be  in  accordance  with 
the  requirements  of  this  section,  or 

(C)  the  State  fails,  within  60  days  after 
notification  by  the  Administrator  or  such 
longer  period  as  he  may  prescribe,  to  revise 
an  implementation  plan  as  required  pursuant 
to  a  provision  of  its  plan  referred  to  in 
subsection  (a)(2)(H). 
***** 

The  Administrator  shall,  within  six  months 
after  the  date  required  for  submission  of  such 
plan  (or  revision  thereof),  promulgate  any 
such  regulations  unless,  prior  to  such 
promulgation,  such  State  has  adopted  and 
submitted  a  plan  (or  revision)  which  the 
Administrator  determines  to  be  in 
accordance  with  the  requirements  of  this 
section. 

On  its  face,  this  provision  appears  to 
require  EPA  to  promulgate 
comprehensive  Federal  plans  as  soon  as 
a  State's  initial  planning  attempt  is 
found  to  fall  short.  Section  307(d)(10)  of 
the  Act  provides  for  one  potential 
extension  of  this  period.  That  provision 
states: 

Each  statutory  deadline  for  promulgation  of 
rules  to  which  this  subsection  applies  which 
requires  promulgation  less  than  6  months 
after  date  of  proposal  may  be  extended  to  not 
more  than  6  months  after  date  of  proposal  by 
the  Administrator  upon  a  determination  that 
such  extension  is  necessary  to  afford  the 
public,  and  the  Agency,  adequate  opportimity 
to  carry  out  the  purposes  of  this  subsection. 

The  promulgation  of  Federal  plans  is 
listed  as  one  of  the  actions  subject  to 
subsection  (d)  of  section  307  [see  section 
307(d)(1)(B)].  If  EPA  were  required  to 
promulgate  such  a  plan  within  6  months 
of  the  triggering  events  set  forth  in 
section  110(c)(1)  and  the  proposed 
promulgation  were  required  to  occur 
promptly  "after"  the  event  triggering  a 
duty  to  promulgate,  the  opportunity  for 
the  extension  provided  by  section 
307(d)(10)  would  apply  to  such 
promulgations.  More  specifically,  once 
EPA  proposed  a  Federal  plan 
"promptly"  after  the  triggering  event, 
EPA  could  extend  the  date  for  final 
promulgation  to  6  months  from  that 
proposal,  even  if  the  resulting 
promulgation  date  extended  beyond  the 
section  110(c)  period  of  6  months  from 
that  event. 


Despite  this  surface  reading  of 
sections  110(c)(1)  and  307(d)(10),  EPA 
believes  that  it  should  interpret  the 
promulgation  time  set  forth  in  section 
110(c)  as  not  commencing  unless  and 
until  the  relevant  sanctions  have  had  a 
reasonable  opportunity  (but  have  failed) 
to  induce  the  State  to  make  reasonable 
efforts  to  develop  its  own  corrective  SIP 
even  if  that  date  is  substantially  later 
than  the  dates  described  above.  The 
EPA  believes  that  this  interpretation 
best  serves  the  purposes  of  the  Act.  As 
explained  below,  this  view  is  grounded 
in  a  conflict  between  the  promulgation 
provision  and  the  sanctions  provisions. 

Congress  enacted  section  110(c)  in 
1970  as  the  sole  means  to  ensure  that  its 
goal  of  clean  air  was  not  frustrated  in 
the  event  a  State  defaulted  on  its 
planning  obligations.  The  EPA  used  its 
promulgation  authority  in  the  mid-1970's 
to  address  the  failure  of  several  States 
to  develop  adequate  transportation 
control  plans  (TCP's)  needed  to  attain 
the  CO  and  ozone  NAAQS.  The  EPA 
promulgated  its  own  TCP's,  which 
required  those  States  to  adopt  various 
transportation  control  measures 
(TCM's),  and  threatened  to  seek  direct 
judicial  enforcement  of  the  plans. 
Several  of  the  States  challenged  the 
Administrator's  statutory  and 
Constitutional  authority  to  adopt  such 
measures.  Most  of  the  courts  agreed 
with  the  States  and  enjoined  EPA's 
efforts  to  implement  the  Federal  TCP's. 
See  H.R.  Rep.  No.  95294. 95th  Cong..  1st 
Sess..  286-88  (1977).  reprinted  in  4 
Legislative  History  at  2753-55,  for  a 
discussion  of  these  cases. 

In  reaction  to  this  history  of 
confrontation  over  EPA's  use  of  section 
110(c).  Congress  in  1977  adopted 
amendments  to  add  new  sanctions, 
including  the  construction  ban,  as  a 
means  to  ensure  submittal  of  State 
plans.  The  report  on  the  House  of 
Representatives  bill  to  amend  the  Act 
(H.R.  6161)  reviewed  the  history  of 
EPA's  inability  to  achieve  the  statutory 
objectives  through  the  use  of  section 
110(c)  promulgations,  and  concluded 
that  the  wisest  course  was  to  adopt 
"*  *  *  an  approach  that  is  intended  to 
involve  the  least  possible  intrusion  into 
State  affairs  consistent  with  the  primary 
task  of  protecting  public  health."  Id.  at  4 
Leg.  Hist.  2755.  In  particular,  the  report 
stressed  the  need  to  induce  States  to 
adopt  and  implement  their  own  TCP's 
voluntarily,  noting  that,  "as  a  practical 
matter.  State  and  local  governments  are 
in  a  better  position  than  EPA  to  resolve 
those  pollution  problems,  which  involve 
millions  of  motor  vehicles,  through 
inspection  and  maintenance  programs 


and  similar  measures."  "H.R.  Rep.  No. 
95-254, 95th  Cong.,  1st  Sess.,  288  (1977)." 

Similarly,  the  committee  report  on  the 
Senate  bill  (S.  252)  stated  that  the 
transportation  control  aspects  of  the  bill 
had  been  designed  to  take  into  account 
that  "*  *  *  [t]he  Federal  Government 
does  not  have  and  will  not  have  the 
resources  to  do  an  effective  job  of 
running  the  air  pollution  control 
programs  of  the  State."  S.  Rep.  No.  95- 
127,  95th  Cong.,  Ist  Sess.  10  (1977). 
reprinted  in  3  Legislative  History  at 
1384-85.  The  Senate  committee  noted 
that  "transportation  planning."  in 
particular,  "is  a  local  political  process" 
and  that  any  amendments  to  the  Act 
should  create  incentives  for  local 
planning  and  remedy  the  "lack  of  local 
involvement  in  the  process."  Id.  at  3  Leg. 
Hist.  1412. 

Congress  thus  enacted  the  Part  D 
sanctions  in  1977  specifically  to  create 
new  means  of  inducing  this  State  and 
local  planning.  Congress  failed, 
however,  to  amend  section  110(c)  when 
it  added  the  Part  D  sanctions.  "That 
created  an  unresolved  conflict  between 
the  literal  language  of  section  110(c)  and 
the  congressional  purpose  sought  to  be 
implemented  through  the  new  sanction 
authority.  For,  if  EPA  were  required  to 
promulgate  a  Federal  implementation 
plan  within  6  months  of  disapproving  a 
plan  and  imposing  the  construction  ban, 
it  would  rarely  be  the  case  that  the  ban. 
or  any  other  sanction,  would  be  in  place 
for  sufficient  time  to  achieve  the 
congressional  purpose  of  inducing  the 
development  of  adequate  State  plans. 

The  EPA  believes  that  it  should 
reconcile  the  language  and  purposes  by 
concluding  that  it  must  promulgate  a 
Federal  plan  only  after  the  sanctions 
have  had  a  reasonable  opportunity,  but 
have  failed,  to  induce  the  State  to  create 
or  maintain  reasonable  efforts  to  create 
an  adequate  corrective  SIP.  In  this  way. 
the  sanctions  can  still  serve  as  an 
incentive  for  State  planning  rather  than 
merely  as  a  punishment,  and  Federal 
promulgation  is  reserved  for  the  rare 
cases  in  which,  despite  the  presence  or 
threat  of  sanctions,  the  State  still  has 
not  responded  with  adequate  planning 
efforts.  >o 

For  those  new  areas  for  which  Federal 
promulgation  is  required,  EPA  solicits 
comments  on  what  attainment  period 
would  govern  EPA's  plans.  The  short- 
term  period  described  earlier  might 
apply  to  such  Federal  plans. 


■0  One  U.S.  District  Court,  however,  recently  held 
that  the  duty  to  promulgate  arises  upon  the 
disapproval  of  a  State  plan,  regardless  of  the 
usefulness  of  sanctions  in  obtaining  a  better  State 
plan.  McCarthy  v.  Thomas.  D.  Ariz..  No.  CIV-SS- 
344-TUC-lWDB  (August  11. 1987). 


Alternatively,  perhaps  EPA  could 
promulgate  a  plan  with  a  more  suitable, 
longer-term  attainment  date  so  long  as 
EPA  included  a  construction  ban  of  the 
scope  of  the  section  110(a)(2)(I)  ban  in 
the  plan.  The  EPA  would  like  to  receive 
the  public's  views  on  these  and  any 
other  options  that  might  be  available. 

2.  Promulgation  of  Stopgap  Measures 
Pending  the  Creation  of  Adequate  State 
Plans.  The  EPA  believes  that  it  may 
have  authority  under  section  110(c)  to 
promulgate  discrete  control  measures 
that  would  apply  in  areas  that  are  not 
making  reasonable  efforts  to  submit 
adequate  plans.  These  would  be 
"stopgap"  measures  that  would  apply 
only  during  the  period  before  which  the 
State  gets  its  planning  back  on  an 
acceptable  track.  Such  measures  would 
produce  the  incidental  benefit  of 
applying  additional  pressure,  beyond 
the  sanctions,  for  the  State  to  adopt 
adequate  plans. 

For  example,  under  section 
110(a)(5)(B),  the  Administrator  has  the 
authority  to  "promulgate,  implement, 
and  enforce  regulations  under  section 
110(c)  respecting  indirect  source  review 
programs  which  apply  only  to  federally 
assisted  highways,  airports,  and  other 
major  federally  assisted  indirect  sources 
and  federally  owned  or  operated 
indirect  sources."  Thus,  although  the 
highway  funding  limitations  required  by 
section  176(a)  may  no  longer  be 
available  after  an  area  has  received  full 
EPA  approval  for  its  Part  D  plan,  the 
indirect  source  review  provided  by  these 
authorities  offers  an  opportunity  for  EPA 
to  review  projects  to  ensure  that  their 
construction  does  not  make  air  quality 
worse  while  the  State  develops  an 
adequate  plan.*  *  Indeed,  it  is  possible 
that  EPA  could,  under  such  a  program, 
declare  in  effect  a  moratorium  on  further 
federally  assisted  highway  and  airport 
construction  on  the  ground  that 
construction  of  such  facilities  could  lead 
to  further  growth  in  vehicle  miles 
traveled  (VMT)  that  in  turn  would 
exacerbate  air  quality  problems.  Such  a 
ban  would  be  lifted  when  EPA  either 
promulgated  such  a  comprehensive  plan 
or  determined  that  the  State  was  making 
reasonable  efforts  toward  submitting  an 
adequate  plan. 

The  EPA  can  imagine  other  potential 
stopgap  Federal  measures  suitable  for 
such  circumstances.  For  example,  EPA 
might  consider  using  its  authority  in 
section  110(a)(2)(D)  to  promulgate 
tightened  requirements  for  new  source 


' '  The  EPA  could  not  l>an  the  construction  of 
indirect  sources  of  pollution  that  are  not  federally 
assisted  because  of  the  prohibition  in  section 
110(a)(5)(A)  of  the  Act. 
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review  during  this  interim  period — e.g., 
subjecting  some  non-major  sources  and 
modifications  to  a  new  source  review 
permitting  process  similar  to  that 
prescribed  by  section  173  of  the  Act.  The 
EPA's  choice  of  measures  would  be 
guided  partly  by  the  likelihood  that  the 
measure  would  significantly  benefit  the 
environment  without  irrationally 
singling  out  a  particular  segment  of  the 
source  population. 

The  EPA  solicits  comment  on  whether 
it  should  plan  for  such  stopgap  Federal 
promulgations. 


n.  Plan  Implementation 

The  EPA  has  been  reviewing  the 
approved  portions  of  the  existing  SIP's 
for  ozone  and  CO  to  determine  whether 
the  States  are  carrying  out  their  plans. 
The  Administrator  alerted  the  relevant 
State  Governors  of  this  effort  by  letter  in 
April  1987.  This  implementation  review 
and  any  consequent  decisions  to  find 
nonimplementation  will  occur  on  a  track 
parallel  to  the  new  round  of  planning 
initiated  by  this  policy. 

When  EPA  believes  that  a  State  is  not 
carrying  out  its  SIP,  it  may  commence  a 
rulemaking  to  make  a  formal  finding  of 
nonimplementation.  A  final  finding  that 
a  State  is  not  carrying  out  its  plan  will 
result  automatically  in  the  imposition  of 
the  construction  moratorium  set  forth  in 
section  173(4).  That  ban  will  remain  in 
place  until  EPA  finds  through  new 
rulemaking  that  the  State  is  carrying  out 
the  relevant  provisions  of  its  plan. 

Although  section  176(b)  on  its  face 
appears  to  call  for  an  automatic  cutoff  of 
Federal  grants  for  air  program  grants  to 
a  State  that  is  not  implementing  its  SIP, 
EPA  intends  not  to  use  that  sanction 
where  it  interferes  with  the  goal  of 
achieving  plan  implementation.  Since 
cutting  the  funds  of  the  State  agencies 
implementing  the  State  plan  can  be 
counterproductive,  Congress  probably 
did  not  intend  such  a  result  in  these 
circumstances.  i 

Finally,  in  some  cases.  EPA  may    I 
choose  to  use  its  authority  under  section 
113  to  enforce  unfulfilled  commitments 
in  a  SIP. 


Discussion  of  Policy  Issues 

Introduction 

In  determining  an  area's  attainment 
status  under  the  ozone  standard,  EPA 
uses  air  quality  data  for  the  most  recent 
3-year  period  for  which  data  are 
available.  This  period  reflects  the 
statistical  form  of  the  ozone  standard 
itself,  which  defines  a  violation  as  more 
than  one  expected  exceedance  of  the 
standard  on  the  average  per  year.  See  40 
CFR  50.9  (1986).  As  of  today's  proposal, 
the  most  recent  ozone  data  available  are 


from  the  3-year  period  1984-1986.  By  the 
date  of  the  final  notice,  EPA  expects  to 
have  1985-1987  data  available  for  use  in 
deciding  which  areas  are  unlikely  to 
attain  by  the  end  of  1987. 

As  a  counting  basis  for  the  number  of 
areas  violating  the  ozone  standard,  EPA 
intends  to  group  data  fi-om  air  quality 
monitors  according  to  a  consistent 
definition  of  regions.  The  EPA  intends  to 
use  the  larger  of  the  Metropolitan 
Statistical  Area  (MSA)  or  the 
Consolidated  Metropolitan  Statistical 
Area  (CMSA)  (if  one  exists),  as  defined 
by  the  Office  of  Management  and 
Budget,  as  the  geographical  area  within 
which  monitoring  sites  are  grouped  for 
analysis.  Sites  falling  into  separate  non- 
MSA  counties  will  be  counted  as 
representative  of  discrete  areas. 

Using  these  counting  conventions,  the 
1984-1986  data  indicate  that  62  areas 
violated  the  ozone  NAAQS  during  that 
period.  These  areas  are  listed  in  Table 
A-1  of  Appendix  A.  Portions  of  these 
areas  are  designated  nonattainment  for 
ozone  under  section  107  of  the  Act.  See 
40  CFR  Part  81.  Almost  half  of  the  62 
areas  appear  to  be  only  marginally 
nonattainment  [i.e^  have  a  current  air 
quality  "design  value"  »*  of  0.13-0.14 
part  per  million  (ppm)]. 

With  a  few  exceptions,  all  of  the 
major  population  centers  in  the  country 
violate  the  ozone  standard. 
Nonattainment  is  most  severe  in  the  Los 
Angeles  area  and  some  other  California 
cities,  the  "Northeast  Corridor"  (roughly 
from  metropohtan  Washington,  DC,  to 
Portland,  Maine),  and  the  Houston  area. 
The  EPA  does  not  expect  the  larger 
cities  in  these  areas  to  be  able  to  attain 
the  ozone  standard  without  massive 
reductions  in  emissions,  particularly  to 
offset  growth  in  mobile  and  area  sources 
of  those  emissions. 

For  determining  whether  an  area  is 
nonattainment  for  CO,  EPA  uses  air 
quality  data  from  the  most  recent  2-year 
period  for  which  data  are  available.  The 
standard  defines  a  violation  as  more 
than  one  exceedance  of  the  prescribed 
level  in  a  year.  [40  CFR  50.8  (1986)1  (The 
EPA  looks  at  data  from  the  most  recent 
2-year  period  to  ensure  that  attainment 
shown  in  one  year  is  supported  by  data 


"The  current  air  quality  "design  value"  U  the 
ozone  level  which  represents  the  degree  to  which 
the  0.12  ppm  NAAQS  is  exceeded.  Where  3  years  of 
complete  data  (i.e..  at  least  75  percent  of  the  days, 
during  the  ozone  season  having  valid  daily  maxima] 
exist  at  a  site,  the  site-speciHc  design  value  is  the 
fourth  highest  measured  ozone  level  during  the 
period.  For  2  years  of  complete  data,  it  is  the  third 
highest,  and  for  1  year  of  complete  data,  it  is  the 
second  highest.  Most  cities  had  3  years  of  complete 
data.  In  the  case  where  there  is  more  than  one 
monitoring  site,  the  design  value  for  the  MSA  or 
CMSA  is  the  highest  of  the  site-specific  design 
values. 


in  the  second  year  and  is  not  merely  an 
aberration.)  Table  A-2  in  Appendix  A 
shows  that  65  areas  violated  the  CO 
NAAQS  during  at  least  1  year  in  the 
period  1985-1986.  Althou^  most  of 
these  areas  are  MSA's  (some  are  non- 
MSA's),  EPA  generally  intends  to  use 
the  CMSA  (where  one  exists)  for  SIP 
calls  and  planning  purposes.  By  the  date 
of  FJA's  final  policy,  EPA  expects  to 
have  CO  air  quality  data  for  1986  and 
most  of  1987  available  for  use  in  making 
decisions  on  SIP  calls. 

Nationwide,  CO  concentrations  have 
generally  been  declining  each  year, 
largely  as  a  result  of  the  reductions 
being  achieved  by  a  combination  of  the 
Federal  Motor  Vehicle  Control  Program 
(FMVCP)  and  vehicle  inspection  and 
maintenance  (I/M)  programs.  The  EPA 
expects  that  the  1986-1987  data  may 
indicate  that  fewer  than  65  areas  are 
violating  the  CO  standard.  Because  of 
expected  continuing  reductions  from 
these  existing  programs  for  the  short 
term,  it  is  possible  that  only  a  limited 
number  of  areas  will  need  substantial 
additional  reductions  beyond  those 
programs  to  attain  the  standard. 

Because  EPA  uses  multiyear  periods 
of  data  (3  years  for  ozone,  2  years  for 
CO)  for  SIP  call  and  redesignation 
purposes,  it  is  possible  to  project  which 
areas  will  remain  in  nonattainment 
during  the  next  data  period  by 
examining  only  the  most  recent  of  the 
data.  For  example,  any  area  with  a  total 
of  more  than  three  exceedances  of  the 
ozone  standard  during  1985  and  1986 
will  be  unable  to  avoid  a  showing  of 
nonattainment  during  the  1985-87 
period,  since  the  ozone  standard  allows 
no  more  than  three  exceedances  during 
3  years.  Similariy,  any  area  that 
measures  two  or  more  exceedances  of 
the  CO  standard  in  1986  will  be  unable 
to  show  attainment  during  the  1986-87 
period,  since  the  CO  standard  allows  no 
more  than  one  exceedance  in  any  year. 
By  this  method,  EPA  has  identified  in 
the  tables  45  areas  for  ozone  that  will  be 
nonattainment  during  the  1985-87  period 
and  52  areas  for  CO  that  will  be 
nonattainment  during  the  1986-87 
period. 

In  addition.  Appendix  A  lists  areas 
that  may  not  attain  during  the  1985-87 
period  (1986-1987  for  CO),  but  only  if  the 
1987  data  show  nonattainment.  These 
areas  are  comprised  of  two  categories. 
The  first  are  those  exceeding  the 
NAAQS  during  1984-86  (1985-1986  for 
CO),  but  not  identified  on  the  lists  as 
nonattainment  during  the  1985-87  period 
(1986-1987  for  CO).  Second  are  any 
areas  which  currently  measure 
attainment  but  have  recently  measured 
nonattaiimient  (e.g.,  during  the  1983-85 
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period  for  ozone  or  1984-1985  for  CO). 
Any  area  showing  renewed 
nonattainment  in  the  1985-87  period 
(198&-1987  for  CO)  is  likely  to  come 
from  one  of  these  two  groups.  It  is  also 
possible  that  areas  which  have  not 
recently  (or  never)  measured 
nonattainment  could  begin  to  exceed  the 
standard.  However,  due  to  the  size  of 
this  potential  group,  EPA  has  not  chosen 
to  identify  these  areas  on  the  tables. 

In  eariy  1988,  EPA  will  compile  for 
publication  a  new  list  of  areas  violating 
the  ozone  and  CO  standards,  based  on 
inclusion  of  the  available  1987  air 
quality  data.  Shortly  thereafter,  and 
after  EPA  takes  final  action  on  this 
policy.  EPA  will  issue  a  SIP  call  to  each 
area  on  the  new  list.  The  SIP  calls  will 
trigger  the  applicable  requirements  for 
submitting  an  approvable  SIP  revision. 

The  EPA  believes  that  data  collected 
from  the  1985-1987  ozone  seasons  will 
provide  an  adequate  basis  for 
determining  whether  an  area's  existing 
SIP  is  adequate  to  produce  attainment 
by  the  end  of  1987  or  shortly  thereafter. 
Plans  for  areas  that  projected 
attainment  by  the  end  of  1982.  but  that 
were  experiencing  violations  during 
1985-1987,  are  probably  inadequate  to 
assure  attainment  by  any  short-term 
date,  and  to  assure  maintenance 
thereafter.  >»  Those  plans  have  had  5 
years  beyond  the  projected  attainment 
date  to  produce  attainment,  but  still 
have  failed  to  do  so.  For  that  reason. 
EPA  believes  that  it  can  reasonably 
presume  that  those  plans  need 
strengthening  to  produce  attainment  in 
the  near  term.  It  is  doubtful  that  those 
plans  will  produce  sufficient  emissions 
reductions  shortly  after  the  summer  1987 
ozone  season  to  shift  those  areas  from 
nonattainment  to  attainment  in  the  short 
term.  While  marginal  nonattainment 
extension  areas  may  be  recording  fewer 
ozone  standard  exceedances,  EPA 
proposes  to  require  these  areas  to 
prepare  SIP  revisions  demonstrating 
attainment  and  maintenance  of  the 
standard.  Based  on  EPA's  experience 
with  withholding  SIP  calls  from 
marginal  nonattaiimient  areas  subject  to 
the  1982  attainment  date,  EPA  has  little 
confidence  that  the  existing  SIP's  for 
areas  that  are  marginally  nonattainment 
today  are  adequate  to  assure  attainment 
and  maintenance  in  the  short  term. 
Should  air  quality  data  for  the  period 
1986-1988  reveal,  however,  that  an  area 


"  Some  nonextension  areas  received  SIP  calls  in 
1984  or  1985  and  submitted  SIP  revisions  recently. 
The  EPA  expects  to  act  on  these  revisions  over  the 
next  several  months.  The  EPA's  approval  of  such  a 
revision  will  indicate  that  EPA  may  not  need  to 
issue  a  SIP  call  for  such  an  area  in  early  1988. 
Disapproval,  however,  will  act  effectively  as  a 
reaffirmation  of  the  SIP  call  for  such  an  area. 


has  attained  the  air  quality  standard,  the 
area  may  be  eligible  for  a  redesignation 
to  attainment  or  some  other  form  of 
relief  from  the  obligation  to  submit  a 
revised  SIP  according  to  the  schedule 
described  below,  subject  to  the 
maintenance  requirements  of  EPA's 
policies,  including  today's  proposal. 
Moreover,  if  an  area  with  a  recently 
approved  SIP  is  slated  to  achieve 
significant  additional  emissions 
reductions  and  its  SIP  projects 
attainment  very  soon  after  1987,  the  area 
may  be  eligible  for  similar  relief 
regarding  submittal  of  a  revised  SIP.  The 
EPA  solicits  comments  on  whether  such 
relief  is  appropriate. 

For  CO,  EPA  intends  to  examine  the 
available  1987  data  before  determining 
which  areas  should  receive  SIP  calls  in 
1988;  however,  EPA  does  not  expect  that 
all  data  through  the  end  of  the  year  will 
have  been  reported  by  the  date  of  the 
final  policy  notice.  In  some  cases,  EPA 
may  rely  on  the  1985-86  data  to 
determine  an  area's  air  quality  status. 
Similar  to  the  above  treatment  for 
ozone,  should  CO  air  quality  data  for  the 
1987-68  period  reveal  that  an  area  has 
attained  the  standard,  the  area  may  be 
eligible  for  redesignation  to  attainment 
or  some  other  form  of  reUef  from  the 
obligation  to  submit  a  revised  SIP, 
subject  to  the  maintenance  requirements 
of  EPA's  policies,  including  today's 
proposal. 

I.  Affected  Areas 

Each  area  that  receives  a  SIP  call  will 
be  subject  to  the  requirements  of  EPA's 
final  poHcy  on  post-1987  ozone  and  CO 
SIP  revision  requirements  and, 
therefore,  will  be  required  to  prepare 
and  submit  a  revision  to  its  SIP 
according  to  the  schedule  described  in 
section  II  of  this  policy  statement.  In 
addition,  EPA  proposes  to  require  that 
all  areas  requesting  redesignations 
under  section  107  in  the  future  (i.e.,  after 
the  date  of  today's  notice)  be  subject  to 
the  maintenance  and  redesignation 
requirements  of  this  policy  (see  Section 
V). 

A.  Ozone  Nonattainment  Areas. 
Where  EPA  bases  the  SIP  call  on 
violations  of  the  ozone  standard,  the 
minimum  affected  area  shall  be  the 
county  in  which  the  violation  was 
measured.  For  an  affected  county 
located  within  an  MSA  or  within  a 
CMSA,  EPA  proposes  to  expand  the  SIP 
call  to  include  all  the  counties  within  the 
MSA  or  CMSA.i*  By  definition,  a  MSA 


'*  Color  maps  showing  counties  (or,  in  New 
England,  parts  of  counties)  contained  in  MSA's/ 
CMSA's  are  available  from  the  U.S.  Government 
Printing  Office.  Specify  "United  States  Maps,  GE- 
50,  No.  84.  CMSA's.  PMSA's.  and  MSA's.  1967. " 


contains  a  large  urban  center  together 
with  adjacent  communities  that  have  a 
high  degree  of  social  and  economic 
integration  with  that  population  center. 
Counties  included  within  an  MSA  have 
similar  population  densities  and 
percentages  of  commuters  to  the  urban 
core  and,  hence,  large  transportation 
systems  and  associated  vehicular 
emissions.  Due  to  these  emissions  and 
emissions  from  stationary  sources 
located  throughout  the  MSA/CMSA. 
EPA  believes  that  attainment  of  the 
ozone  standard  may  not  be  fully 
realized  in  these  areas  unless  the  State 
considers  the  emissions  originating  from 
all  the  counties  within  the  MSA/ 
CMSA  *»  in  its  control  strategy.  As 
explained  in  section  IV.E.,  control  of 
MSA/CMSA  emissions  will  also  help 
reduce  transport  of  ozone  or  ozone 
precursors  downwind. 

Subjecting  the  entire  MSA/CMSA  to 
the  SIP  call  will  not,  however, 
necessarily  require  that  the  State  control 
emissions  from  sources  located  in  these 
outer  counties  in  the  same  way  as  it 
would  if  those  sources  were  located 
within  the  actual  "central" 
county(ies).*'  See  Section  IV.A.  for 
control  requirements.  Rather,  the  State 
may  control  these  emissions  to  the 
extent  necessary,  provided  that,  in 
accounting  for  all  emissions  in  this 
broader  "demonstration  area,"  the 
revised  plan  will  produce  progress  and 
attainment  according  to  the 
requirements  of  EPA's  policy. 

Where  a  previous  SIP  has  used  a 
planning  area  (or  section  107  designated 
nonattainment  area)  larger  than  the 
MSA/CMSA,  that  larger  area  should 
continue  to  serve  as  the  planning  area. 
For  areas  previously  found  to  be  rural 
nonattainment  areas  under  the  old 
policy  that  are  classified  as  urban 
(MSA)  under  today's  proposal,  the 
minimum  planning  area  will  be  the 
MSA. 

The  EPA  has  historically  established 
fewer  requirements  for  rural 
nonattainment  areas  than  for  urbanized 
areas.  The  air  quality  problems  of  the 
rural  areas  often  appear  to  be  caused  by 
the  transport  of  ozone  from  upwind 
areas,  rather  than  the  generation  of 
emissions  locally.  In  previously  issued 


'*  As  discussed  in  the  section  III,  EPA  intends  to 
require  also  that  the  demonstration  reflect 
emissions  from  certain  large  stationary  sources 
located  outside,  but  within  25  miles  of.  the  MSA/ 
CMSA  boundaries.  This  "extra-MSA/CMSA"  arpa, 
however,  will  not  technically  be  subject  to  the  SIP 
call. 

"  As  defined  by  the  Bureau  of  the  Census,  a 
central  county  of  an  MSA  has  at  least  50  percent  of 
its  population  living  in  the  urbanized  area.  For  the 
New  England  States  this  shall  mean  the  centr,i!  cure 
as  also  defined  by  the  Bureau  of  the  Census. 
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guidance  (e.g..  at  44  FR  20372.  April  4. 
1979),  EPA  stated  that  it  would  not 
require  rural  areas  to  submit  a  i 

demonstration  of  attainment  but  | 

instead,  would  call  for  such  areas  only 
to  implement  a  small  set  of  stationary 
source  control  measures  to  create 
growth  allowances  that  would  obviate 
the  need  for  case-by-case  emissions 
offsets  for  new  source  construction. 

The  EPA  is  proposing  today  to  change 
its  policy  definition  of  "rural  areas" 
titim  an  area  with  an  urbanized 
population  of  less  than  200.000  to  any 
county  outside  an  MSA.  An  MSA  is 
generally  an  urbanized  area  with  a 
population  of  at  least  50.000.  Some  rural 
counties  adjacent  to  MSA's  have 
ambient  monitors  that  have  currently 
recorded  violations  of  the  ozone 
standard.  The  EPA  proposes  to  include 
these  rural  adjacent  counties  with 
monitored  violations  as  part  of  the 
MSA/CMSA  planning  area  and  to 
include  them  as  a  part  of  the  MSA/ 
CMS  A  SIP  call  area.  The  EPA  believes 
that  in  some  parts  of  the  country  these 
adjacent  rural  counties  may  be  quite 
large  and  might  include  areas  that  are 
distant  from  the  urban  (MSA)  area  and 
are  likely  not  contributing  significantly 
to  the  nonattainment  problem.  The  EPA 
is  considering  whether  the  more  distant 
parts  of  these  rural  adjacent  counties 
should  be  included  in  the  planning  area 
for  the  MSA  and  invites  comment  on 
this  issue.  In  particular,  EPA  solicits 
comment  on  the  need  for  excluding 
these  more  distant  areas  from  the 
planning  area  and  on  the  appropriate 
criteria  (e.g.,  population  or  emission 
density,  percent  of  county  emissions 
covered,  other  jurisdictional  boundaries) 
to  use  in  making  such  an  exlusion. 

The  EPA  also  proposes  to  distinguish 
between  "self-generating  isolated  rural 
areas"  (those  areas  that  produce  or 
significandy  contribute  to  local  ozone 
levels),  and  "nonself-generating  isolated 
rural  areas"  (those  areas  that  do  not 
significantly  contribute  to  local  ozone 
levels).  Each  isolated  rural  area 
receiving  a  SIP  call  must  submit  a 
demonstration  of  which  classification 
applies.  Appendix  B  of  this  policy 
discusses  the  procedures  for 
distinguishing  between  the  two  types  of 
isolated  rural  areas.  A  demonstration 
that  an  area  is  nonself-generating  must 
be  accompanied  by  an  identification  '^ 
of  the  upwind  area  or  areas  within  10 
hours  travel  time  believed  to  be  causing 
or  contributing  significantly  to  local 
nonattainment  llie  EPA  will  require 


'''  isolated  rural  areas  m  the  Regional  Oxidant 
Model  (ROM)  domain  (i.e..  the  Northeast)  found  to 
be  nonself-generating  must  delay  identification  of 
upwind  areas  until  the  ROM  results  are  available. 


these  upwind  areas  to  account  for  and 
control  in  their  demonstrations  and 
control  strategies,  their  contribution  to 
ozone  problems  in  the  isolated  rural 
areas.  In  the  event  an  upwind  area 
causing  or  contributing  significantly  to  a 
rural  area's  nonattainment  would  not 
otherwise  be  subject  to  a  SIP  call.  EPA 
will  issue  the  upwind  area  such  a  call 
and  require  that  the  plan  revision  for 
that  area  demonstrate  attainment  in  the 
rural  area. 

B.  Carbon  Monoxide  Nonattainment 
Areas.  Where  a  nonattainment  area 
measuring  a  violation  of  the  CO  NAAQS 
is  located  within  an  MSA/  CMSA,  the 
entire  MSA/CMSA  will  be  subject  to  a 
SIP  call.  If  the  area  measuring  CO 
violations  is  not  located  within  an 
MSA/CMSA.  then  the  county  in  which 
the  violation  occurs  shall  be  issued  the 
SIP  call.  States  must  account  for 
emissions  from  sources  throughout  the 
SIP  call  area  in  developing  the  control 
strategy  and  attainment  demonstration. 
The  EPA  will  provide  an  exception  to 
this  requirement  for  an  area  affected 
only  by  localized  points  of  traffic 
congestion,  or  "hotspot,"  CO 
problems.**  For  such  an  area,  EPA  will 
allow  the  planning  area  to  be  reduced  to 
an  area  consistent  with  the  scope  of  the 
nonattainment  problem  and  its  likely 
solution,  in  accordance  with  modeling 
requirements  described  in  section  III  of 
this  policy. 

II.  Planning  Schedules 

A.  Basic  Schedule  for  Response  to  SIP 
Call.  Section  110(c)(1)(C)  of  the  Act 
indicates  that  a  State's  response  to  a  SIP 
call  should  be  submitted  within  60  days 
"or  such  longer  period  as  [the 
Administrator]  may  prescribe."  The  EPA 
believes  that  this  language  authorizes 
the  Administrator  to  prescribe  any 
additional  period  for  the  State  response 
that  is  reasonable  in  light  of  the 
circumstances. 

The  EPA  believes  that  preparation  of 
effective  ozone  and  CO  plans  (including 
the  air  quahty  analysis,  evaluation  and 
selection  of  measures,  and 
demonstration  of  attainment)  will 
require  a  major  effort  from  State  and 
local  agencies  and  officials  as  well  as 
from  EPA.  Air  agencies  will  need  to 
identify  and  evaluate  a  number  of 
control  options  against  various  criteria 
(e.g.,  emission  reduction  potential,  cost, 
and  administrative  feasibility)  and  then 
rely  on  State  and  local  decision-making 
processes  to  arrive  at  their  final  plans. 
Since  many  of  the  easier,  more  obvious 
control  measures  have  been 
implemented  in  the  past  for  both  ozone 


"  For  determination  of  hotspot  problems,  see 
section  III.A. 


and  CO  nonattainment  areas.  EPA 
believes  that  development  of  post-1987 
plans  may  be  especially  difficult  and 
time-consuming.  Therefore.  EPA  is 
proposing  to  allow  States  a  greater 
amount  of  time  than  generally  allowed 
in  the  past  in  which  to  develop  and 
submit  their  ozone  and  CO  plans — 
specifically.  2  years  from  the  SIP  call 
This  planning  period,  however,  will  not 
allow  States  to  modify  existing  planning 
or  implementation  schedules  that  apply 
to  them  now.  These  schedules  will 
remain  in  effect  until  and  unless  the 
EPA-approved  po8t-1967  SIP  (developed 
in  accordance  with  the  provisions  of  this 
policy)  modifies  the  schedules. 

The  EPA  Regional  Offices  will  work 
closely  with  State  and  affected  local 
governments  during  the  preparation  of 
the  ozone  and  CO  SIP  revisions  to 
ensure  that  interim  products  and 
activities  are  completed  on  a  schedule 
that  will  enable  the  submittal  deadline 
to  be  met.  For  example,  EPA  will  require 
States  to  submit  a  draft  emissions 
inventory  within  12  months  of  the  SIP 
call  to  ensure  that  adequate  progress  is 
being  made  to  develop  the  inventories 
consistent  with  national  guidance.  In 
addition,  within  6  months  after  the  SIP 
call,  the  State  must  review  with  EPA  its 
schedules,  commitments,  and  any 
progress  in  the  development  and 
adoption  processes  regarding  SIP  rule 
discrepancies  and  inconsistencies, 
previously  required  measures  (e.g..  rules 
for  sources  covered  by  CTG's),  and 
anticipated  measures  for  satisfying 
emission  reduction  requirements, 
particularly  where  those  measures  will 
require  extra  time  for  development  and 
adoption. 

Also,  to  ensure  that  the  State  and 
local  governments  give  high  priority  to 
the  development  of  the  SIP,  the 
Governor,  after  consultation  with 
principal  elected  officials  of  each  local 
government  in  the  affected  area,  must 
submit  within  3  months  of  the  SIP  call  a 
written  commitment  to  develop  a  SIP 
revision  in  accordance  with  this  policy. 
B.  Schedules  For  Special  Situations. 
The  proposed  policy  will  provide  all 
States  2  years  in  which  to  develop  and 
submit  their  ozone  and  CO  plan 
revisions.  Although  EPA  has  identified 
two  situations  (described  below)  in 
which  additional  time  may  be  needed  to 
develop  a  refined  SIP  call  response,  EPA 
proposes  to  require  areas  in  these 
situations  still  to  submit  an  initial  (2- 
year)  revision  that  is  as  complete  as 
feasible.  In  addition,  a  State  must 
review  with  EPA  within  1  year  after  the 
SIP  call  its  expected  need  for  additional 
time  to  complete  development  of  the  SIP 
in  accordance  with  the  two  situations 
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described  below.  The  State  should 
clearly  demonstrate  why  the  complete 
submittal  cannot  be  made  within  2 
years.  For  example,  areas  expecting  to 
need  long-term  measures  (see  discussion 
below)  would  have  to  identify  those 
measures  within  1  year  so  that  EPA 
could  concur  that  additional  time  was 
justified  for  development  and  adoption 
of  the  measures.'* 

1.  Isolated  Rural  Areas."*  Some  rural 
areas  may  not  have  or  may  not  be  able 
to  produce  within  the  2-year  planning 
period  sufficient  air  quality  monitoring 
data  to  determine  whether  their 
nonattainment  problems  are  caused 
predominantly  by  emissions  in  upwind 
areas  or  their  own  emissions.  This 
determination  (i.e..  whether  the  area  is 
self-generating  or  not)  will  have  a 
significant  effect  on  the  requirements  for 
an  area. 

If  the  area  does  not  have  sufficient  air 
quality  monitoring  data  at  the  time  of 
the  SIP  call,  the  State  must  develop  such 
data  as  expeditiously  as  possible.  The 
EPA  realizes,  however,  that  sufficient 
data  may  not  be  able  to  be  produced  in 
time  to  determine  if  the  area  is  self- 
generating  and  to  develop  and  adopt  the 
appropriate  measures  (should  additional 
measures  be  required)  within  the  2  years 
allowed  for  the  SIP  submittal. 

Therefore,  in  these  areas.  EPA 
proposes  to  require  that  only  the 
minimimi  control  requirements 
described  later  in  this  notice  be  included 
in  the  SIP  revision  due  2  years  from  the 
SIP  call.  (See  secUon  IV.A.  for  the 
specific  requirements  for  the  different 
types  of  rural  areas.)  The  initial  SIP 
must  also  contain  a  schedule  for 
completing  the  air  quality  monitoring, 
self-generation  determination  and 


"  The  two  situations  described  in  the  text  below 
do  not  Include  areas  involved  in  the  analysis  of 
ozone  transport  in  the  Northeast  (see  IV.E. 
"Transport  Considerations").  These  areas  will  not 
have  the  results  of  the  ROM  analysis  until  well  after 
the  Z-year  submittal  deadline.  The  EPA  believes, 
however,  that  currently  available  models  and 
methodologies  will  be  adequate  to  enable  these 
areas  to  estimate  transport  effects  as  well  as 
impacts  from  their  own  sources  before  the  ROM 
results  are  available.  Control  requirements  can  thus 
be  determined  and  included  in  the  2-year  plan 
submittal  based  on  these  analyses.  Once  the  ROM 
analysis  is  completed,  these  plans  can  be  revised  to 
the  extent  necessary  to  incorporate  additional 
controls  to  reduce  downwind  impacts.  The  EPA 
expects  the  plans  to  be  revised  expeditiously  after 
the  ROM  results  are  available  upon  completion  of 
the  ROM  analysis.  The  EPA  will  work  with  States  in 
determining  schedules  for  revising  their  SIP's  upon 
completion  of  the  ROM  analysis  but  expects  all 
revisions  to  be  accomplished  and  submitted  within 
5  years  of  the  date  of  the  SIP  call. 

'°  Defined  as  any  county  experiencing  ozone 
violations  and  not  within  or  adjacent  to  an  MSA  or 
CMSA.  Requirements  for  counties  that  experience 
ozone  violations  and  are  adjacent  to  an  MSA  are 
discussed  above  in  I.A..  "Ozone  Nonattainment 
Areas  '  and  discussed  later  in  this  notice. 


modeling  analysis,  and  a  schedule  for 
developing  and  adopting  additional 
measures  the  modeUng  shows  are 
needed. 

The  EPA  expects  the  air  quality 
monitoring  and  data  analysis  to  be 
concluded  expeditiously  so  that  further 
planning  can  be  conducted.  The 
additional  required  planning  after  the 
monitoring  and  data  analysis  (including 
the  development  and  adoption  of 
measures)  must  be  completed  no  later 
than  1  year  from  the  date  the  initial  SIP 
revision  was  due.  For  areas  found  to  be 
nonself-generating,  the  second  SIP 
submittal  must  summarize  the  air 
quality  analysis  and  identify  which 
upwind  areas  are  responsible  for  the 
ozone  violations  in  this  area.*'  The  plan 
revisions  for  the  upwind  area(s)  must  be 
revised  to  provide  for  expeditious 
attainment  in  the  downwind  area.  The 
EPA  assumes  that  the  determination 
that  an  isolated  rural  area  is  nonself- 
generating  will  be  made  soon  after  the 
initial  submittal  due  date  so  that  the 
upwind  area  can  be  notified  and  can 
revise  its  SIP  expeditiously.  The  EPA 
will  work  with  upwind  areas  to  identify 
an  appropriate  timeframe  for  revising 
their  SIP's;  however,  the  SIP  revision  for 
the  upwind  area  to  account  for 
nonattainment  in  the  downwind  nonself- 
generating  area  will  be  due  no  later  than 
1  year  from  the  2-year  submittal  date.** 

If  the  air  quality  monitoring  shows 
that  the  area  is  self-generating,  EPA 
expects  the  State  to  submit 
expeditiously  a  SIP  satisfying  the 
requirements  for  such  areas.  The  EPA 
will  work  with  the  State  to  establish  an 
expeditious  time  frame  for  submittal, 
extending  no  more  than  1  year  from  the 
2-year  submittal  date. 

Some  isolated  rural  areas  may  already 
have  sufficient  air  quality  monitoring 
data  to  determine  whether  they  are  self- 
generating.  Knowing  whether  they  are 
self-generating  will  determine  the 
applicable  requirements  for  these  areas, 
as  described  later  in  this  notice,  within 
the  initial  2-year  planning  period.  These 
areas  generally  must  submit  their 
complete  SIP  revisions  within  2  years  of 
the  SIP  call. 

2.  Areas  Needing  Long-term 
Measures.  Some  areas  requiring  large 
emission  reductions  may  need  to  adopt 
nontraditional  measures  in  order  to 


"  Areas  that  are  found  to  be  nonself-generating 
and  that  are  in  the  ROM  domain  (see  section  IV.E.) 
cannot  make  an  acceptable  determination  of  the 
responsible  upwind  area(8)  until  the  ROM  results 
are  available. 

"  Of  course,  in  some  cases,  the  upwind  areas  will 
already  have  begun  revising  their  SIPs  because  of 
their  own  nonattainment  problems  and  may  abeady 
be  accounting  adequately  in  their  revisions  for 
effects  on  all  downwind  areas. 


demonsfrate  attainment  Some  of  these 
measures  may  require  complex  planning 
or  review  and  may  be  subject  to 
adoption  processes  that  cannot  be 
completed  within  the  2  years  between 
the  SIP  call  and  the  generally  applicable 
SIP  revision  due  date.  These  measures 
would  be  those  that  require  multiple 
approvals  and/or  planning  and 
engineering  studies  before  such 
approvals  can  be  obtained.  For  example, 
most  stationary  source  controls  [such  as 
control  technique  guideline  (CTG) 
reasonably  available  control  technology 
(RACT)  regulations]  would  involve 
adoption  primarily  by  the  State  and 
implementation  over  a  relatively  short 
time  period.  On  the  other  hand,  certain 
fransportation  control  measures  (such  as 
a  major  mass  transit  system)  would 
likely  require  preliminary  design  studies 
before  being  adopted  by  the  affected 
government  bodies,  which  could  include 
a  number  of  local  regional  State,  and 
Federal  agencies  and  officials.  In 
addition,  some  measiu^es  may  be 
controversial  and  unfamiliar  in  the 
affected  area  and  may  require  extensive 
public  awareness  and  involvement 
processes  before  adoption  of  the 
measure  can  occur.  Examples  of  these 
measiu-es  include  programs  to  alter 
vehicle  use  patterns  (e.g.,  alternate 
drive-day  programs)  and  measures  to 
regulate  residential  emission  sources 
(e.g.,  household  products,  lawn  mowers). 
"The  EPA  generally  regards  these  types 
of  measures  as  long-term  measures  more 
because  of  the  difficulty  and  time 
requirements  associated  with  planning 
and  adopting  the  measures,  not  the  time 
needed  to  implement  them.  The  EPA 
recognizes,  however,  that  some  long- 
term  measures  likely  vfill  also  require 
considerable  time  for  implementation. 

Even  if  an  area  needs  long-term 
measures,  the  initial  submittal  (due  in  2 
years)  for  the  area  must  include  the 
demonsfration  of  attainment  an 
identification  of  long-term  measures 
(with  expected  emission  reduction 
benefits  along  with  a  description  and 
commitment  to  the  process  and  schedule 
to  complete  all  planning,  review,  and 
decision  steps  leading  to  adoption  of 
those  measures),  and  full  adoption  of  all 
other  measures.  The  EPA  believes  that 
up-front  commitments  to  adopt  these 
long-term  measures  are  needed  to 
ensure  that  the  SIP  submittal  represents 
a  complete  control  strategy  for  the  area. 
The  EPA  recognizes  that  during  the 
development  and  adoption  process  for 
these  long-term  and  somewhat  complex 
measures,  strategy  options  may  need  to 
change.  Therefore,  EPA  will  allow  the 
State  to  substitute  measures  for  these 
long-term  measures,  as  long  as  the 
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substitute  measures  would  produce 
comparable  emission  reductions  and  are 
adequately  adopted  within  the  time 
period  allowed  for  the  second  SIP 
submittal.  The  State  must  complete  full 
adoption  of  and  submit  the  long-tenn 
measures  expeditiously,  but  no  later 
than  3  years  from  the  due  date  for  the 
initial  SIP.  The  EPA  Regional  Offices 
will  work  with  States  needing  long-term 
measures  to  develop  expeditious 
schedules  for  completing  the  necessary 
planning  and  adoption  activities. 

In  general.  EPA  expects  these  areas  to 
consider  tirst  both  traditional  and 
nontraditional  measures  which  can  be 
developed  and  adopted  within  the  2- 
year  initial  planning  period  before 
adding  long-term  measures  to  the 
control  strategy.  The  EPA  expects  to 
provide  guidance  concerning  long-term 
measures,  particularly  with  regard  to  the 
types  of  measures  for  which  less  than 
complete  adoption  by  the  2-year 
submittal  will  be  allowed,  what  types  of 
areas  will  likely  need  long-term 
measures  (and.  therefore,  additional 
time  for  the  complete  adoption  of  all 
measures]  and  what  information  and 
commitments  will  be  required  in  the  2- 
year  submittal.  (See  Section  IV.C.4, 
"Requirements  for  Adoption  of 
Transportation-Related  Control 
Measures.") 

in.  Modeled  Demonstration  of 
Attainment 

As  described  above,  EPA  believes 
that  the  Act  requires  all  SIP's  to  contain 
control  measures  demonstrated  to  result 
in  attainment  of  the  ozone  and  CO 
NAAQS  as  expeditiously  as  practicable, 
but  by  a  date  certain.  The  EPA 
historically  has  required  that  States 
demonstrate  attainment  through  the  use 
of  computer  models  that  predict  the 
effects  of  emission  reductions  on 
ambient  pollutant  concentrations. 

The  EPA  recognizes  that  the  use  of 
modeling  and  model  data  bases  for 
ozone  and  CO  in  the  past  for  various 
reasons  has  led  to  imperfect  predictions 
of  attainment.  However,  EPA  continues 
to  believe  that  modeled  attainment 
demonstrations  that  are  assembled  with 
reasonable  care  and  are  consistent  with 
EPA  guidance  can  provide  a  rational 
basis  for  EPA's  determinations  of 
whether  SIP's  "provide  for"  timely 
attainment,  within  the  meaning  of 
sections  172  and  110  of  the  Act.  As  a 
result,  EPA  intends  to  continue  its 
reliance  on  modeling  analysis  in  the 
post-1987  round  of  air  quality  planning 
as  modified  by  subsequent  experience. 

The  proposed  Policy  Statement  near 
the  end  of  today's  notice  explains  in 
detail  EPA's  proposed  requiremei^ts  for 
assembling  adequate  modeling 


demonstrations.  A  brief  summary  of  the 
more  notable  aspects  of  those 
requirements  appears  below. 

A.  Models — 1.  Ozone.  Determination 
of  the  reduction  in  VOC's  or  NO, 
needed  to  attain  the  ozone  NAAQS  may 
be  made  using  one  of  two  modeling 
approaches.  The  preferred  model  is  the 
Urban  Airshed  Model  (UAM),  a 
photochemical  grid  model.  The  second 
acceptable  approach  is  the  use  of  the 
Empirical  Kinetic  Modeling  Approach 
(EKMA),  which  is  less  costly  to  run  than 
UAM. 

The  UAM  has  greater  potential  than 
EKMA  for  evaluating  the  details  of 
ozone  control  strategies,  primarily 
because  this  model  considers 
meteorology  in  greater  detail  and  can 
relate  emissions  directly  to  ambient 
ozone  concentrations.  This  model  can 
take  into  account  wind  fields, 
dispersion,  and  relative  position  of 
sources  in  addition  to  atmospheric 
chemistry. 

At  a  minimum,  all  areas  must  use  a 
model  with  the  accuracy  of  the  city- 
specific  EKMA.  The  inability  of  simpler 
models  to  account  adequately  for 
chemical  kinetics  and  meteorological 
processes  reduces  their  ability  to 
represent  local  conditions  accurately. 
Accordingly,  EPA  will  not  approve  plans 
based  on  attainment  demonstrations 
that  rely  on  linear  or  proportional 
rollback  techniques.  Also,  EPA  proposes 
not  to  allow  States  to  rely  on  the  wind 
trajectory  analysis,  known  previously  as 
Level  II,  because  of  the  poor 
performance  of  that  approach  in  the 
past.  The  EPA  has  revised  its  guidance 
to  be  more  explicit  with  regard  to  the 
use  of  wind  data  in  EKMA.  The  EPA  is 
also  issuing  new  guidance  which 
includes  updated  methods  for  estimating 
future  ozone,  nonmethane  organic 
compound,  and  nitrogen  oxide  transport 
levels  for  use  in  EKMA.  These  changes 
should  result  in  less  optimistic 
assumptions  concerning  reductions  of 
transported  ozone  than  provided  under 
the  previous  guidance. 

Use  of  a  model  other  than  EKMA  or 
Urban  Airshed  must  be  approved  by 
EPA  prior  to  a  commitment  by  the  State 
to  its  use.  Since  the  UAM  requires  more 
time  and  resources  than  EKMA.  EPA 
does  not  expect  many  areas  initially  to 
choose  the  UAM  approach.  Those  areas 
expecting  to  perform  Urban  Airshed 
modeling  should  be  aware  that  EPA  will 
not  allow  States  to  delay  the  initial 
submittal  of  attainment  demonstrations 
just  because  of  time  or  resource 
complications  resulting  from  the  use  of 
this  model.  (However,  an  area  may 
update  its  attainment  demonstration  in 
subsequent  years  with  more  accurate  or 
complete  information.]  Areas  expecting 


to  perform  Urban  Airshed  modeling 
should  begin  early  to  acquire  the 
necessary  data  bases  so  that  the 
demonstration  can  be  submitted  on 
time. 

2.  Carbon  Monoxide.  The  EPA 
presumes  that  most  CO  problems, 
especially  those  of  a  long-term  nature, 
are  not  merely  a  collection  of 
"hotspots."  but  are  either  areawide 
(needing  areawide  control  measures]  or 
are  caused  primarily  by  an  underlying 
areawide  problem.  In  particular,  EPA 
believes  that  larger  metropolitan  areas 
with  high  volumes  of  traffic,  high  traffic 
densities,  or  many  closely-spaced 
congested  intersections  will  typically 
have  an  areawide  problem,  even  though 
isolated  hotspots  may  also  contribute  to 
violations  in  such  areas.  In  contrast, 
EPA  believes  that  true  "hotspots" 
lacking  any  significant  areawide 
contribution  are  generally  characterized 
by  a  limited  number  of  isolated  points  of 
traffic  congestion  (i.e.,  widely-spaced 
congested  intersections,  high-volume 
traffic  generators  such  as  shopping 
centers,  etc.]  found  typically  in  areas 
with  relatively  low  population.  In  these 
areas,  removal  of  the  cause  of 
congestion  would,  by  itself,  eliminate 
the  CO  violation  at  the  hotspot.  Given 
the  absence  of  an  areawide 
contribution,  solutions  for  such  hotspots 
generally  should  not  involve  long-term 
measures,  since  short-term,  localized 
measures  are  typically  available.  The 
EPA  believes  that  States  can  solve  such 
CO  hotspot  problems  with  the 
application  of  short-term  measures 
(within  3  years  of  the  date  EPA 
approved  the  SIP]. 

The  choice  of  models  depends  on 
classification  of  the  problem  as  either 
areawide  or  hotspot,  or  both.  If,  after 
using  the  above  criteria,  the  State 
believes  that  a  problem  should 
preliminarily  be  characterized  as  a 
hotspot  (or  small  collection  of  hotspots] 
without  an  areawide  problem,  it  should 
first  define  an  area  around  the  hotspot 
which  contains  sources  contributing 
emissions  seen  by  the  hotspot  monitor 
(or  the  model  receptor  if  a  hotspot 
modeling  analysis  was  used].  Then, 
other  likely  hotspots  in  the  remaining 
portions  of  the  county  should  be 
analyzed  through  monitoring  and 
modeling  to  confirm  whether  they  are 
indeed  hotspots.  Due  to  the  localized 
nature  of  hotspots,  EPA  believes  that 
hotspot  control  measures  (e.g.,  traffic 
flow  improvements,  intersection  or 
corridor  modifications,  etc.]  can  be 
implemented  in  the  short  term  (i.e.,  not 
later  than  3  years  after  EPA  approved 
the  SIP].  Hotspot  problems  requiring 
longer  time  periods  for  correction  will 


be  presumed  to  require  areawide 
measures  (e.g.,  enhanced  I/M,  VMT 
reduction  measures].  Where  both  short- 
term  hotspot  controls  and  areawide 
controls  are  applied,  the  State  should 
perform  both  hotspot  and  areawide 
modeling.  The  detailed  requirements  for 
performing  the  necessary  modeling 
analyses  appear  in  the  proposed  Pohcy 
Statement  and  associated  guidance. 

B.  Data  Requirements — 1.  Ozone — a. 
Geographic  Area  for  Emission 
Inventory.  The  EPA  believes  that  the 
geographic  scope  of  the  demonstration 
areas  used  in  the  past  has  been  either 
too  narrow  or  inconsistent  from  State  to 
State.  To  remedy  this  situation.  EPA 
proposes,  in  most  cases,  to  standardize 
the  demonstration  area  for  all  emission 
sources  as.  at  a  minimum,  the  boundary 
of  the  MSA  or  the  CMSA  (if  one  exists]. 
The  detailed  requirements  relating  to 
emission  inventories  in  these  areas 
appear  in  the  proposed  Policy  Statement 
and  associated  guidance. 

The  EPA  also  believes  that  major 
sources  of  VOC's,  CO,  and  NO,  (greater 
than  or  equal  to  100  tons  per  year 
potential  to  emit*^)  outside  but  near  the 
MSA/CMSA  boundary  may  contribute 
to  exceedances  of  the  NAAQS  in  the  SIP 
call  area.  For  this  reason.  EPA  proposes 
to  require  that  States  include  emissions 
from  such  major  stationary  sources 
located  within  25  miles**  of  the  MSA/ 
CMSA  boundary  in  the  demonstration 
area  inventory,  even  if  the  25-mile 
distance  extends  into  another  State  or 
MSA/CMSA. 

Where  the  25-mile  band  for  two 
MSA's  receiving  SIP  calls  would 
overlap,  it  would  be  appropriate  for  the 
two  metropolitan  areas  to  include  the 
same  sources  in  their  baseline 
inventories.  In  other  cases,  sources  may 
be  within  25  miles  of  more  than  one 
MSA/CMSA.  These  results  are  not 
inconsistent  with  the  goal  of  broadening 
planning  boundaries,  because  large 
sources  may  contribute  to  ozone 
concentrations  in  one  MSA  on  one  day 
and  a  different  MSA  on  another  day.  in 
those  instances  where  a  major  source  is 
within  25  miles  of  an  MSA/CMSA  but 
resides  in  an  adjacent  State,  EPA 
intends  to  rely  on  the  thrust  of  section 
110(a)(2)(E]  of  the  Act  to  call  on 
adjacent  States  to  provide  such 
information  to  neighboring  States.  If 
necessary,  EPA  may  issue  SIP  calls  to 
States  failing  to  provide  the  required 
data. 


"  A»  defined  in  40  CFR  51.ie5(a). 

**  The  25-iniIe  distance  is  based  on  the  maximum 
distance  downwind  of  urbanized  areas 
recommended  for  location  of  ozone  monitors  (see 
Appendix  I), 


If  monitoring  Wfes  which  exceed  the 
ozone  NAAQS  are  located  in  non-MSA 
counties  adjacent  to  an  MSA/CMSA, 
EPA  will  presume  that  such  counties 
should  be  treated  as  extensions  of  the 
MSA/CMSA  for  planning  purposes. 
Such  adjacent  non-MSA  counties  should 
inventory  sources  as  if  they  were  part  of 
the  defined  MSA/CMSA,  except  that  the 
25-mile  planning  guideline  does  not 
apply.  For  isolated  non-MSA's  (i.e.,  rural 
areas  not  adjacent  to  an  MSA],  the 
baseline  inventory  should  include  at  a 
minimum  all  sources  within  the  county 
containing  the  site  which  exceeds  the 
NAAQS. 

b.  Air  Quality  Data.  Data 
requirements  for  ozone  modeling  are  set 
forth  in  the  proposed  Policy  Statement 
near  the  end  of  today's  notice.  A 
discussion  of  these  data  requirements, 
as  well  as  ozone  modeling  procedures,  is 
contained  in  Appendix  I,  "Modeling 
Procedures  and  Data  Base  Requirements 
to  Support  Po8t-1987  Ozone  Policy." 
These  requirements  and  procedures  are 
intended  to  replace  those  published  in 
the  November  14, 1979,  Federal  Register 
(44  FR  85667]  "Data  Collection  for  1982 
Ozone  SIP's." 

2.  Carbon  Monoxide.  Depending  on 
the  modeling  requirements,  the 
geographic  coverage  of  the  CO 
inventory  may  be  as  broad  as  the  MSA/ 
CMSA  or  as  limited  as  a  central 
business  district  (CBD)  traffic  corridor 
or  other  demonstrated  hotspot  problem. 
The  EPA  proposes  to  require  that  cities 
with  areawide  CO  problems  include 
within  their  emissions  inventory  at  a 
minimum  all  sources  within  the  MSA/ 
CMSA.  Areas  that  can  demonstrate 
(using  the  procedure  in  section  III.A) 
that  their  CO  problem  is  limited  to  a  few 
hotspots  in  the  CBD  and  that  the 
solutions  to  those  hotspot  problems  lie 
in  solely  short-term,  localized  control 
measures  rather  than  areawide 
measures  may  limit  the  geographic 
coverage  of  their  inventories  as 
appropriate,  with  approval  of  the 
appropriate  EPA  Regional  Office. 

C.  Requirements  for  Emission 
Baselines  and  Projections — 1.  Baselines. 
Base  year  emissions  must  represent 
emissions  which  contributed  to  ozone 
exceedances  during  the  3-  or  4-year 
period  of  air  quality  data  used  in  the 
modeling.  Therefore,  it  must  represent 
typical  ozone  season  weekday  emission 
levels  which  existed  during  that  period. 
Where  possible,  baseline  inventories 
should  be  prepared  for  a  1987  base  year. 
Base  year  emissions  must  reflect  actual 
conditions,  defined  as  the  estimated 
typical  emission  factor  (emissions  per 
unit  of  production)  multiplied  by  the 


typical  weekday  production  rate  and 
hours  of  operation. 

If  emissions  changed  significantly 
from  one  year  to  the  next,  during  the  3- 
or  4-year  period  of  air  quality  data  used 
in  the  modeling,  it  may  be  necessary  to 
select  more  than  1  year's  emissions  as 
representative  of  the  base  period.  In  this 
case,  attainment  emissions  levels  should 
be  calculated  by  applying  the  modeled 
percent  reduction  for  each  year  of  air 
quality  data  in  the  base  period  to  the 
corresponding  year's  emissions.  Then, 
the  overall  attainment  emissions  level  is 
the  fourth  highest  **  of  these  levels  as 
opposed  to  the  fourth  highest  percent 
reduction  if  a  single  base  year  inventory 
is  used.  (Current  practice  allows 
modeling  only  the  years  after  the 
emissions  changed,  thus  excluding  the 
previous  data  from  consideration.  The 
EPA  proposes  not  to  allow  this  practice 
in  the  future. 

Base  year  inventories  for  ozone  in  the 
entire  MSA/CMSA  as  well  as  non-MSA 
counties  that  are  adjacent  to  an  MSA 
and  exceeding  the  NAAQS  shall 
individually  list  all  VOC  sources  with  a 
potential  to  emit  at  least  10  tons  per 
year  and  CO  and  NO,  sources  with  a 
potential  to  emit  at  least  100  tons  per 
year.  Sources  with  emissions  below 
these  amounts  may  be  aggreg.ited  by 
source  category.  For  the  25-miie  band 
around  the  MSA/CMSA,  VOC,  CO  and 
NO,  sources  with  a  potential  to  emit  at 
least  100  tons  per  year  shall  be  listed 
individually.  Base  year  inventories  for 
sources  affected  by  existing  regulations 
must  also  reflect  appropriate 
effectiveness  levels,  as  described  below. 

2.  Credit  for  Rule  Effectiveness — a. 
Ozone.  The  EPA  believes  that  one 
reason  ozone  levels  have  not  declined 
as  much  as  expected  is  that  reductions 
from  national  and  local  control 
measures  have  not  been  as  high  as 
expected.  Past  SIP's  have  assumed  that 
implemented  rules  would  be  fully 
effective  in  practice,  and  would  achieve 
all  of  the  required  or  planned  emission 
reductions.  Based  on  past  experience, 
however,  EPA  now  does  not  believe  that 
rules  are  fully  effective  across  all 
sources,  all  source  categories,  and  over 
time.  Limited  studies  in  California 
indicate  that  the  effectiveness  (i.e..  the 
ratio  of  actual  reductions  to  expected 
reductions  expressed  as  a  percentage)  of 
some  rules,  is  much  lower  than  100 
percent. 

Section  110(a)(2)(B)  of  the  Act 
requires  that  SIP's  include  measures  "as 
necessary  to  ensure  attainment  and 


^''  Assuming  3  years  of  complete  data.  If  fewer 
than  3  years  of  complete  data  exist,  then  the  third  or 
the  second  highest  attainment  level  must  be  used. 
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maintenance"  of  the  NAAQS.  The  EPA 
beheves  this  provision  requires  that 
plans  should  attempt  to  provide  a  high 
degree  of  confidence  that  attainment 
will  in  fact  be  achieved  through 
implementation  of  the  adopted  measures 
and  commitments. 

Elsewhere  in  this  policy,  under  the 
section  entitled  "Maximizing 
Effectiveness,"  EPA  is  proposing  to 
require  States  to  assess  existing  rules 
and  take  appropriate  corrective  action, 
including  SIP  revisions  to  those  rules,  to 
improve  their  effectiveness.  The  EPA 
expects  that  States  will  meet  these 
requirements  and  that  the  effectiveness 
of  both  existing  and  future  rules  will 
improve  as  a  result. 

The  EPA  does  not  believe,  however, 
that  it  is  appropriate  to  continue  the 
past  practice  of  assuming  in  the 
attainment  demonstrations  that  either 
existing  rules  with  future  compliance 
dates  or  future  rules  will  be  fully 
effective,  unless  such  effectiveness  has 
been  adequately  demonstrated. 
Therefore,  for  both  new  and  existing 
rules,  EPA  proposes  to  allow  States  to 
assume  not  more  than  80  percent  of  full 
effectiveness  unless  higher  levels  are 
adequately  demonstrated,  as  described 
in  the  policy.  The  EPA  recognizes  that, 
to  date.  States  have  performed  few  rule- 
effectiveness  evaluations  quantifying 
the  amount  of  reduction  actually 
achieved  from  various  rules.  The  EPA 
also  recognizes  that  an  assumed 
effectiveness  percentage  cannot  fully 
represent  the  effectiveness  of  all  rules 
and  all  source  categories  in  all  cities. 
Yet,  EPA  believes  it  is  important  to 
establish  a  consistent  planning  guideline 
for  use  until  sufficient  data  become 
available  to  justify  a  different 
effectiveness  lavel.  The  assumption  of 
80  percent  effectiveness  represents 
EPA's  judgment  that  most  rules  are  not 
achieving  the  full  credit  which  has  been 
assumed  in  previous  SIP's,  but  that  a 
combination  of  improved  auditing  and 
enforcement  (see  section  VI  of  the 
policy]  should  produce  a  relatively  high 
level  of  effectiveness,  perhaps 
comparable  to  full  compliance  in  at  least 
four  out  of  five  sources.  However, 
because  some  rules  may  in  practice 
achieve  less  than  80  percent,  EPA 
expects  States  to  implement  the 
requirements  for  improving  the 
effectiveness  of  existing  rules,  as 
described  in  this  proposal  under 
"Maximizing  Effectiveness  of  Existing 
Program,"  (see  section  VI)  including  any 
programs  for  futura  corrective  actions. 
The  EPA  anticipates  that 
implementation  of  these  requirements 
will  also  improve  the  effectiveness  of 
future  rules,  due  to  improved 


enforcement  and  training,  and 
elimination  of  ambiguities  and 
deviations  from  EPA  policy. 

The  EPA  expects  that  reductions  will 
be  achieved  as  a  result  of  corrective 
actions  from  rule  effectiveness 
evaluations.  However,  since  neither  the 
amount  of  this  reduction  nor  the 
effectiveness  level  of  the  rule  will  be 
known,  EPA  will  not  allow  States  to 
assume  in  their  base  year  inventory  that 
existing  control  measures  are  more  than 
80  percent  effective  prior  to  the 
evaluation.  If  evaluations  have  been 
performed  for  existing  sources,  the  base 
year  inventories  of  such  sources  must 
reflect  the  effectiveness  level 
determined  by  the  evaluation. 
Additional  requirements  for  determining 
effectiveness  credit  for  new  and  existing 
rules  appear  in  the  proposed  Policy 
Statement  near  the  end  of  today's 
notice. 

b.  Carbon  Monoxide.  As  for  ozone, 
EPA  will  allow  States  to  assume 
effectiveness  levels  of  more  the  80 
percent  in  their  CO  SIP's  only  if 
supported  by  evaluations  meeting  EPA 
criteria.  Requirements  for  determining  ' 
effectiveness  credit  for  I/M  programs 
and  transportation  control  measures 
(TCM's)  appear  in  the  proposed  Policy 
Statement  and  in  associated  guidance. 

3.  Projections.  The  demonstration 
must  project  all  emission  reductions 
occurring  by,  or  in,  the  year  in  which 
attainment  is  projected  to  occur.  If 
attainment  is  projected  to  occur  more 
than  3  years  from  the  base  year,  the 
demonstration  must  project  reductions 
occurring  within  every  intervening  3- 
year  period  prior  to  attainment  for  all 
sources  in  the  inventory.  Areas  subject 
to  requirements  for  interim  progress 
[e.g.,  to  avoid  discretionary  sanctions  or 
to  obtain  a  2-year  extension  under 
section  110(e)]  must  make  the  first 
interim  projection  for  5  years  (rather 
than  3  years)  after  the  base  year.  These 
areas  should  then  make  3-year  interim 
emission  reduction  projections  starting 
from  the  initial  5-year  projection  and 
extending  to  the  attainment  date. 

Additional  requirements  for  projecting 
emissions  appear  in  the  proposed  Policy 
Statement. 

IV.  Requirement  for  Development  of    . 
Control  Strategy 

Introduction.  Once  the  State  has 
determined  the  percent  reduction 
needed  to  attain  the  NAAQS  and  the 
associated  necessary  reduction  in 
baseline  emissions,  it  must  identify 
control  measures  that  will  meet  this 
requirement,  and  will  result  in 
attainment  as  expeditiously  as 
practicable  and  by  a  date  certain. 
Implementation  of  existing  and 


proposed  national  measures  by  EPA  and 
affected  industries  will  aid  States  in 
meeting  the  control  targets.  In  the  past, 
due  to  the  imprecision  inherent  in 
control  targets  for  ozone,  EPA  has 
required  minimum  reasonably  available 
levels  of  control  on  certain  types  of 
VOC  sources.  This  policy  does  not  alter 
those  requirements.  The  EPA  proposes 
to  require  that  any  of  these  requirements 
which  may  not  have  already  been 
implemented,  be  implemented 
expeditiously  but  not  later  than  the  end 
of  1992. 

Beyond  the  national  measures  and  the 
required  State  measures,  EPA  is 
proposing  to  require  minimum  rates  of 
locally  prescribed  emission  reductions 
for  all  areas  except  those  with  a  truly 
marginal  nonattainment  problem.  Areas 
subject  to  this  progress  requirement 
cannot  rely  on  the  Federal  measures  or 
any  previously  required  State  measure 
in  determining  compliance  with  the 
minimum  rate  of  progress. 

Areas  that  can  demonstrate 
attainment  in  the  short  term  will  be 
required  to  demonstrate  maintenance 
for  up  to  10  years  from  the  SIP  due  date. 
A.  Federally-Implemented  Measures, 
Federally-Prescribed  Measures,  and 
Technical  Support.  To  assist  States  in 
achieving  the  required  emission 
reductions,  EPA  is  evaluating  the  need 
for  additional  Federal  support  on 
emission  control  technology.  Four  levels 
of  support  that  could  be  provided  are 
listed  below: 

— Federally-implemented  measures  (e.g., 
Federal  regulation  of  gasoline 
refueling  emissions,  regulations  for 
hazardous  waste  treatment,  storage, 
and  disposal  facilities) 
— Federally-prescribed  measures  for 
stationary  sources  (e.g.,  CTG 
documents  that  contain  presumptive 
levels  of  RACT) 
— Alternative  control  technology 
documents  for  stationary  sources 
(containing  technical  information  but 
no  presumptive  RACT) 
— Direct  technical  assistance  to  States 
on  stationary  source  control 
While  the  potential  exists  for 
significant  additional  control  of 
stationary  sources,  there  are  some  major 
VOC  sources  for  which  effective  State 
regulatory  action  is  difficult  without 
Federal  Leadership  on  control 
technology.  Federally  implemented  or 
prescribed  measures  may  be  appropriate 
where  there  is  a  large  amount  of  VOC 
emissions  on  a  national  scale,  and  a 
Federal  standard  clearly  dominates 
locally  derived  standards,  or  where  a 
lack  of  national  uniformity  could  lead  to 
serious  competitive  problems  affecting 


interstate  commerce,  or  create  other 
adverse  economic  impacts.  In  addition, 
EPA  would  provide  technical  support 
where  technical  or  institutional  barriers 
make  it  difficult  for  individual  States  to 
deal  with  an  industry  in  a  perceived 
fashion. 

The  EPA  solicits  comments  on  the 
need  for  additional  Federal  support,  the 
criteria  for  selecting  which  level  of 
support  is  appropriate,  and  the  source 
categories  that  should  be  included  in 
each  level.  The  EPA  is  also  interested  in 
comment  on  what  forms  of  technical 
support  are  most  desirable.  Some  source 
categories  that  may  be  candidates  for 
additional  Federal  support  are  listed  in 
Table  C-1  of  Appendix  C.  Additional 
discussion  of  the  four  levels  of  Federal 
support  is  contained  in  the  following 
section. 

1.  Federally-Implemented  Measures. 
The  EPA  believes  that  some  categories 
of  emissions  should  be  controlled 
through  regulations  adopted  at  the 
national  level.  The  EPA's  current  or 
planned  regulations  for  these  emission 
categories  are  described  below.  These 
measures  will  reduce  emissions  in  areas 
that  are  experiencing  ozone  or  CO 
violations. 

a.  Regulation  of  Evaporative 
Emissions  from  Fuels.  Evaporative  VOC 
emissions  from  gasoline-fueled  vehicles 
occur  when  gasoline  vapors  expand  in 
the  fuel  tank  and  when  residual  engine 
heat  causes  evaporation  of  fuel 
remaining  in  the  carburetor  and  fuel 
lines.  These  emissions  are  dependent  on 
the  volatility,  measured  in  part  as  the 
Reid  Vapor  Pressure  (RVP),  of  the  fuels 
involved.  The  EPA  issued  a 
comprehensive  technical  study  in 
November  198-5  of  various  alternatives 
for  controlling  evaporative  emissions 
and  has  reviewed  comments  on  that 
study. 

Among  other  things,  the  study  shows 
that  the  volatility  of  fuels  in  use  has 
edged  significantly  higher  than  the 
volatility  of  fuels  used  during  vehicle 
certification  under  EPA's  Title  II 
regulaUons.  As  a  consequence, 
evaporative  emissions  from  vehicles 
operating  on  commercial  fuels  are  well 
above  EPA's  certification  standards. 

To  address  this  problem,  EPA  is 
considering  limits  on  volatility  of  in-use 
fuels  in  order  to  reduce  evaporative 
VOC  emissions.  The  EPA  has  published 
a  notice  of  proposed  rulemaking  and  is 
soliciting  comment  on  all  relevant 
issues,  including  the  technical  feasibility 
and  cost  of  its  proposal  and  alternative 
control  methods  (see  52  FR  31274 
(August  19, 1987)J.«« 


b.  Refueling  Emissions.  Ozone 
attainment  demonstrations  that  States 
have  submitted  in  the  past  reveal  that 
emissions  from  the  refueling  of  motor 
vehicles  at  service  stations  account  for  a 
significant  fraction  of  VOC  emissions 
inventories.  The  EPA  recently  proposed 
regulations  to  achieve  the  control  of 
emissions  from  vehicle  refueling  through 
the  use  of  "on-board"  control  technology 
(see  52  FR  31162.  August  19. 1987). 

Twelve  local  areas  in  California,  as 
well  as  the  District  of  Columbia,  have 
already  implemented  regulations  to 
achieve  the  reduction  of  refueling 
emissions  through  the  use  of  alternative 
means,  namely,  equipment  at  service 
stations  that  capture  the  vapor  during 
vehicle  refueling  (Stage  11  vapor 
recovery).  The  State  of  Missouri  has 
already  begun  to  implement  a  Stage  II 
program  for  the  St.  Louis  area,  and 
projects  that  it  would  result  in  a  sizeable 
reduction  (about  3  percent)  in  the  area's 
emissions  inventory.  Also,  both  New 
York  and  New  Jersey  included  in  their 
approved  ozone  SIP's,  legally 
enforceable  commitments  to  adopt  a 
Stage  II  program. 

In  its  recent  regulatory  proposal 
concerning  onboard  controls,  EPA 
stated  that  it  is  considering  onboard 
vehicle  control  as  the  preferred  national 
strategy  to  limit  motor  vehicle  refueling 
emissions.  It  should  be  noted  that 
choosing  a  refueling  control  strategy 
presents  an  unusual  issue  in  that  one 
control  measure  (Stage  II)  could  be 
employed  and  eventually  replaced  by  a 
more  effective  alternative  (onboard). 

The  EPA  is  soliciting  comments  on  all 
relevant  issues  involving  technical 
feasibihty  and  the  cost  of  alternative 
control  methods. 

Pursuant  to  section  202(a)(6)  of  the 
Act,  EPA  must  consult  with  the 
Secretary  of  Transportation  with  respect 
to  motor  vehicle  safety  before 
promulgating  a  requirement  for  onboard 
technology.  Because  of  the  statutory 
significance  attached  to  this 
consultation.  EPA  will  reopen  the  record 
on  that  rulemaking  (onboard)  when  the 
EPA  receives  comments  from  the 
Secretary  of  Transportation  and  will 
repropose  the  rule  to  assess  changed 
circumstances. 


'•  The  EPA  is  aware  that  several  northeastern 
Stales  are  examining  whether  to  adopt  regulations 


limiting  the  volatility  of  fuels  used  within  those 
States  prior  to  any  final  action  by  EPA  lo  control 
fuel  volatility.  While  the  Agency  generally 
encourages  States  with  persistent  nonattainment 
problems  to  consider  all  possible  means  to  bring 
about  attainment,  the  selection  of  measures 
affecting  fuel  content  may.  under  section  211(c)(4)  of 
the  Act.  require  an  analysis  of  such  issues  as 
whether  the  State  action  has  been  preempted  by 
Federal  action  and,  if  so.  whether  the  State  action  is 
necessary  to  attain  the  relevant  standard.  The  EPA 
intends  to  address  these  issues  in  future  Federal 
Register  notices. 


The  EPA  believes  that  the  decision  as 
to  whether  States  must  implement  Stage 
II  controls  for  the  interim  period  before 
onboard  controls  become  fully  effective 
should  depend  on  the  extent  to  which 
States  have  already  planned  for  and 
implemented  Stage  II.  Accordingly,  in 
areas  where  Stage  II  has  already  been 
installed,  or  is  in  the  process  of  being 
installed,  the  State  must  continue  to 
install  and  use  these  systems  while 
onboard  controls  are  phased  in.  In  these 
circumstances,  the  continued  use  of 
existing  Stage  II  would  provide  interim 
environmental  benefits  at  a  reasonable 
additional  cost.  Such  areas  could, 
however,  phase  out  these  systems  as 
onboard  is  phased  in.  Such  changes,  of 
course,  would  need  to  be  incorporated 
in  revisions  to  the  applicable  SIP.  Areas 
that  have  not  begun  implementation  of 
Stage  II  controls,  but  whose  SIFs 
contain  commitments  to  do  so,  should 
proceed  with  implementation  since 
those  areas  and  EPA  have  already  relied 
on  those  reductions  to  produce  progress 
toward  eventual  attainment.  In  other 
nonattainment  areas,  interim  Stage  U 
controls  would  remain  a  control 
measure  that  States  could  consider 
including  as  a  part  of  the  area's  overall 
ozone  attainment  strategy,  as  discussed 
in  section  rV.B. 

c.  New  Standards  for  Hydrocarbon 
Emissions  From  Light-Duty  Trucks.  The 
EPA  recently  published  an  advance 
notice  informing  the  pubUc  that  EPA  is 
contemplating  various  new  rulemakings 
related  to  motor  vehicle  emissions 
standards  and  regulations  [see  51  FR 
32032  (September  8. 1986)].  The  EPA 
stated  in  that  notice  that  it  is  evaluating, 
among  other  things,  more  stringent 
hydrocarbon  exhaust  emission 
standards  for  light-duty  trucks  generally 
and  for  light-  and  heavy-duty  trucks  at 
higher  altitudes.  Reducing  hydrocarbon 
emissions  from  these  vehicles  could 
contribute  significantly  to  reductions  in 
ozone  concentrations  in  nonattainment 
areas. 

d.  FMVCP.  The  FMVCP  consists  of  a 
set  of  measures  carried  out  at  the 
national  level  that  are  intended  to 
assure  that  mobile  sources  are  designed 
and  durably  built  in  accordance  with  the 
emission  reduction  goals  set  out  in  the 
Act. 

Prior  to  production,  prototype  vehicles 
are  tested  over  a  50,00()-mile  cycle,  and 
manufacturers  receive  a  certificate  of 
conformity  with  emission  standards. 
Vehicles  are  also  randomly  sampled 
fi*om  assembly  lines  to  assure  that  the 
manufacturing  process  conforms  with 
design  specifications.  Finally,  there  are 
provisions  for  recalling  classes  of 
vehicles  with  common  defects,  and 
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warranty  protection  for  individual 
vehicle  owners  where  emission  controls 
fail  within  a  vehicle's  useful  life. 

The  FMVCP  will  continue  to  provide 
additional  VOC  and  CO  reductions  in 
the  near  term,  as  the  vehicle  fleet  turns 
over.  The  EPA  will  continue  to  provide 
guidance  on  how  States  should  calculate 
the  emission  reductions  to  be  achieved 
by  the  FMVCP  over  the  next  several 
years  so  that  States  may  rely  on  these 
reductions  in  their  attainment 
demonstrations. 

e.  Hazardous  Waste  TSDF.  The  EPA 
is  investigating  the  magnitude  of  area 
source  (noncombustion]  emissions  from 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  (TSDF)  [Facilities 
permitted  under  subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)].  Where  warranted,  air 
regulations  will  be  issued  imder  the 
RCRA  or  the  Clean  Air  Act.  There  are 
seven  potential  air  emission  sources  at 
TSDF:  surface  impoundments,  landfills, 
wastewater  treatment  tanks,  waste 
piles,  land  treatment,  pretreatment 
facilities,  and  transfer  operations. 
Pollutants  being  considered  include 
VOC.  particulate  matter,  and  a  range  of 
specific  toxic  substances.  Preliminary 
analysis  indicates  that  TSDF  air 
emissions  are  sufficient  to  warrant 
regulation  and  that  emissions  of  VOC 
are  particularly  significant. 

The  TSDF  rules  are  being  developed 
in  different  stages.  On  February  5, 1987 
(52  FR  3746),  a  rule  was  proposed 
covering  VOC  and  toxic  emissions  from 
waste  solvent  treatment  facilities  and 
fugitive  emissions  from  equipment  leaks. 
This  proposed  rule  was  developed  in 
concert  with  the  land  ban  rules  being 
developed  under  RCRA.  The  proposed 
rule  addresses  some  new  sources  of  air 
pollution  that  are  expected  as  industry 
develops  new  treatment  technologies  in 
response  to  the  land  ban  rule.  The  next 
stage  of  regulation  will  be  the 
comprehensive  rules  covering  all  seven 
types  of  area  sources  in  TSDF.  These 
rules  are  currently  under  development. 

f.  Municipal  Landfills.  Uncontrolled 
municipal  landfills  emit  VOC  and  toxic 
pollutants  due  to  migration  to  the 
surface  of  organics  contained  in  the 
waste  or  generated  during  the  decay 
process.  Current  control  techniques 
consist  of  underground  organic 
collection  and  combustion  systems.  The 
EPA  is  cturently  exploring  regulatory 
options  under  the  Act  for  controlling 
these  emissions. 

g.  Additional  National  Measures.  The 
EPA  will  evaluate  additional  potential 
national  measures  to  be  federally 
implemented  and  will  consider  whether 
to  commence  rulemaking  to  implement 
them.  Such  measures  could  include 


regulations  to  control  emissions  from 
certain  consumer  products.  Such 
consumer  products  may  be  appropriate 
areas  for  national  regulation  since  they 
are  marketed  across  State  lines  and  are 
pervasive  throughout  society,  so  that  it 
may  be  di^icult  for  a  local  area  to 
regulate  them  without  interfering  with 
interstate  commerce.  National 
regulation  of  manufacture  or  distribution 
may  be  more  practical  than  local  control 
for  such  products.  National  regulations 
in  this  area  could  be  advantageous  to 
industry  also,  since  nationwide 
distributors  of  products  would  have  to 
deal  with  a  much  smaller  number  of 
regulations  applying  to  their  products 
than  if  each  local  area  were  to  adopt  its 
own  regulations.  The  EPA  solicits 
comment  on  whether  it  should  pursue 
such  regulations  and  whether  EPA  has 
sufficient  authority  (e.g..  under  section 
301  of  the  Clean  Air  Act  or  other 
statutes)  to  promulgate  them. 

2.  Federally  Prescribed  Measures. 
Numerous  control  measures  have  been 
federally  prescribed  and  adopted  as  part 
of  previous  EPA-approved  SIP  revisions. 
Continuing  current  policy,  the  EPA 
requires  that  these  measures  remain  in 
effect  while  the  area  is  violating  the 
NAAQS  and  until  such  time  as  the 
measures  are  modified  in  accordance 
with  established  SIP  revision 
procedures.  This  requirement  also 
applies  to  previous  regulations  not 
specifically  required  under  today's 
proposed  policy,  for  example,  where 
pre-1987  rural  nonattainment  areas  were 
required  to  implement  Group  I  and  II 
CTG's  for  major  sources,  but  which  are 
now  adjacent  non-MSA's  and  have  no 
new  control  requirements.  In  particular, 
EPA  believes  that  nonattaining  areas  in 
the  Northeast  "corridor"  should 
maintain  previously  adopted  and  EPA- 
approved  regulations  since  many  areas 
in  this  region  could  eventually  need  to 
employ  minimum  or  additional  control 
measures  to  solve  the  Northeast 
transport  problem. 

a.  Stationary  Source  Measures. 
Because  of  the  relative  imprecision  of 
such  ozone  databases  and  modeling 
techniques  as  city-specific  EKMA,  EPA 
historically  has  required  most  areas  to 
include  in  their  control  strategies  certain 
stationary  source  control  measures  that 
EPA  believes  are  reasonably  available, 
and  necessary  to  ensure  that  the  SIP 
"provides  for"  attainment  of  the  ozone 
standard  as  expeditiously  as 
practicable.  See  section  110(a)(2)  (A) 
and  (B)  and  section  172(a).  The  EPA 
proposes  to  continue  this  requirement. 
In  the  past,  the  volume  of  minimum 
control  requirements  that  EPA  has 
thought  necessary  to  assure  attainment 
in  an  area  has  turned  on  whether  the 


area  is  urban  or  rural.  Consistent  with 
today's  proposal  to  require  new 
attainment  demonstrations  for  self- 
generating  rural  areas.  EPA  intends  to 
apply  to  such  areas  certain  minimum 
control  requirements  applicable  already 
to  urban  areas.  Nonself-generating  rural 
areas  would  remain  subject  only  to  a 
subset  of  those  requirements.  These 
different  sets  of  measures  are  described 
below. 

i.  Urban  Areas  and  Self-generating 
Rural  Areas.  In  EPA's  guidance  of  April 
11. 1979  (44  FR  20372).  EPA  required  all 
urban  ozone  nonattainment  areas  to 
include  in  their  Part  D  SIFs  regulations 
to  apply  RACT  to  sources  falling  into 
the  categories  covered  by  the  first  two 
sets  of  CTG's  that  were  issued  at  the 
time. 

In  EPA's  January  1981  guidance  on  the 
requirements  for  extension  area  plans. 
EPA  required  extension  areas  to 
supplement  the  first  two  sets  of  RACT 
rules  with  RACT  rules  for  the  categories 
covered  by  the  third  set  of  CTG's  as 
well  as  for  sources  with  the  potential  to 
emit  100  tons  per  year  or  more 
uncontrolled  but  not  falling  within  any 
CTG  category.  In  EPA's  January  1984 
guidance.  EPA  extended  these 
requirements  for  extension  areas  to 
certain  nonextension  areas  receiving  SIP 
calls.  This  policy  will  not  alter  these 
requirements.  If  not  already 
implemented,  these  measures  should  be 
implemented  expeditiously,  but  not  later 
than  the  end  of  1992.  The  1992  date 
would  provide  for  the  most  complex 
cases  to  develop  and  adopt  regulations 
within  a  year  and  would  provide  up  to  3 
years  for  compliance  with  the 
regulations.  However,  in  many  cases, 
EPA  expects  implementation  of  these 
regulations  within  a  shorter  period  of 
time  to  be  feasible. 

The  EPA  now  proposes  to  require  all 
urban  areas  receiving  po8t-1987  SIP  calls 
for  ozone,  whether  they  are  extension  or 
nonextension  areas  for  purposes  of  Part 
D  planning,  to  adopt  RACT  rules  for  all 
of  the  CTG  categories.*'  This 


*^  If  a  State-uies  photochemical  dispersion 
modeling  (Urtwin  Airshed)  to  show  that  attainment 
may  be  reached  within  3  years  after  EPA's  approval 
of  the  required  SIP  without  employment  of  all  of 
these  measures,  then  these  minimum  requirements 
would  not  apply  and  the  Stale  could  use  any  mix  of 
measures  necessary  to  demonstrate  timely 
attainment.  A  State's  desire  to  use  a  photochemical 
dispersion  model,  however,  would  not  be  sufficient 
reason  to  delay  its  submittal  of  a  SIP  meeting  the 
requirements  of  this  policy.  Absent  a  timely 
submittal  of  an  Urban  Airshed  modeling  analysis 
showing  that  the  control  measures  described  are 
unnecessary,  EPA  will  presume  that  they  are 
necessary.  Thus,  a  Slate  contemplating  the  use  of 
such  a  model  should  account  for  the  extra  time 
required  for  such  an  analysis  by  commencing  its 
analysis  as  early  as  possible. 


requirement  will  apply  as  follows:  for 
areas  currently  designated  as 
nonattainment.  and  areas  redesignated 
to  attainment  but  measuring  violations 
of  the  ozone  standard,  the  requirements 
will  apply  in  the  section  107-designated 
(or  previously  designated)  area  or  the 
control  area  included  in  the  previously 
approved  Part  D  SIP.  if  applicable;  '•  for 
newly  found  nonattainment  areas  those 
requirements  will  apply  to  the  "central" 
county(ie8).  This  change  will  add 
needed  certainty  to  the  attainment 
demonstrations  for  some  areas  and 
reduce  the  disparity  in  minimum 
stationary  source  controls  that  resulted 
from  the  historical  classification  of 
urban  areas  as  extension  or 
nonextension. 

The  EPA  also  proposes  to  require  that 
areas  that  are  classified  as  self- 
generating  rural  nonattainment  areas  be 
subject  to  the  same  minimum 
requirements  for  stationary  source 
control  (i.e.,  adoption  of  RACT  for  all 
Group  I,  II,  and  III  CTG  sources)  as 
urban  areas.  Previous  policy  required  all 
rural  areas  to  apply  RACT  only  on 
sources  with  the  potential  to  emit  100 
tons  per  year  or  more  and  falling  within 
the  Group  I  and  II  CTG  source 
categories,  on  the  assumption  that  few  if 
any  rural  areas  were  self-generators  of 
ozone.  Extension  of  urban  area 
requirements  to  self-generating  rural 
areas  is  appropriate  because  it  is  likely 
that  such  rural  areas  would  have  been 
subject  to  pre-1987  urban  requirements 
if  they  had  been  found  to  be  self- 
generating  prior  to  this  policy. 

Continuing  a  long  standing 
requirement  for  adoption  of  new  control 
measures,  the  po8t-1987  policy  will 
require  nonattainment  areas  subject  to 
this  policy,  except  truly  marginal 
nonattainment  areas  *"  and  isolated 
rural  nonself-generating  areas,  to  adopt 
an  appropriate  enforceable  regulation 
for  each  source  category  covered  by  any 
new  CTG.  The  EPA  is  proposing  to 
exclude  truly  marginal  nonattainment 


**  In  the  situation  in  which  the  area  was 
previously  classified  as  a  rural  nonattainment  area 
under  the  old  policy  but  is  classified  as  urban 
(MSA)  under  today's  proposal,  the  minimum  area 
for  control  will  be  the  central  county  in  the  MSA. 
However.  RACT  requirements  applicable  to  the 
previous  control  area  would  continue  to  apply 
unless  modified  through  appropriate  SIP  revision 
procedures. 

"  As  defined  in  Section  IV.B.,  truly  marginal 
nonattainment  areas  are  those  with  design  values 
below  0.16  ppm  ozone  (0.1S5  ppm  where  data  are 
reported  to  three  decimal  places)  or  17  ppm  CO  and 
able  to  demonstrate  attainment  in  the  short  term  by 
relying  only  on  emission  reductions  from  (1) 
federally-implemented  measures,  (2)  measures 
required  for  the  area  in  EPA's  pre-1987  guidance, 
and  (3)  other  measures  adopted  by  the  State  and 
approved  by  EPA  on  or  before  publication  of 
today's  proposal. 


areas  from  this  requirement  on  the 
grounds  that  reductions  fix)m  federally- 
implemented  measures,  pre-1987 
requirements  (such  as  Group  I,  II.  and  III 
CTG's)  and  enhanced  effectiveness  of 
pre-1987  requirements,  are  likely  to 
produce  near-term  attainment  in  these 
areas  and  it  is  imlikely  that  new  CTG's 
could  be  adopted  and  implemented  in 
sufficient  time  to  advance  the 
attainment  date.  However.  EPA  will 
require  such  marginal  areas  to  include  in 
their  SIP's  a  commitment  that,  if 
attainment  is  not  achieved  by  the 
projected  date,  th^y  will  adopt  new 
CTG's  (including  any  new  CTG's  issued 
since  today's  proposal).  The  regulation 
must  apply  as  follows:  for  areas 
currently  designated  as  nonattainment, 
and  for  areas  redesignated  to  attainment 
but  measuring  violations  of  the  ozone 
standard,  the  regulations  must  be 
adopted  for  the  section  107-de8ignated 
(or  previously  designated)  area  or  the 
control  area  included  in  the  previously 
approved  Part  D  SIP,  if  applicable;  for 
newly  found  nonattainment  areas,  these 
regulations  must  apply  to  the  "central" 
county(ies)  as  defined  by  the  Bureau  of 
the  Census.  Satisfaction  of  these 
requirements  requires  adoption  by  each 
subsequent  January  of  additional 
regulations  for  sources  covered  by 
CTG's  issued  by  the  previous  January. 

ii.  Nonself-Generating  Rural  Areas. 
The  EPA  does  not  intend  to  require 
nonself-generating  rural  nonattairmient 
areas  to  adopt  Group  III  CTG  stationary 
source  requirements,  but  EPA  will 
continue  to  apply  existing  requirements 
to  these  areas.  As  indicated  in  the 
guidance  EPA  issued  on  May  19, 1978 
(43  FR  21673)  and  April  4. 1979  (44  FR 
20372),  and  in  subsequent  rulemakings. 
EPA  required  the  SIFs  for  these  areas  to 
contain  RACT  regulations  only  for  major 
(potential  to  emit  100  tpy  or  more) 
sources  covered  by  the  first  two  sets  of 
CTG's,  and  new  source  review 
requirements  other  than  the  requirement 
for  case-by-case  offsets.  The  policy 
proposed  today  continues  to  apply  that 
guidance. 

As  indicated  earlier.  EPA  continues  to 
believe  that  the  ozone  problems  suffered 
by  these  areas  are  attributable  primarily 
to  emissions  from  upwind  areas.  The 
EPA  believes,  however,  that  even 
though  these  areas  may  not  contribute 
significantly  to  their  own  ozone 
concentrations,  they  may  cumulatively 
generate  sufficient  VOC  emissions  to 
contribute  significantly  to  ozone 
concentrations  in  downwind  areas.  The 
EPA  believes  that  the  above 
requirements  will  adequately  minimize 
the  transport  of  VOC's  to  downwind 
areas  and.  as  mentioned  earlier,  provide 


an  adequate  margin  for  growth  that 
would  obviate  the  need  for  case-by-case 
offsets. 

h.  Enhanced  I/M.'" 

The  EPA  has  considered  the  potential 
for  greater  VOC  and  CO  reductions  from 
vehicle  inspection  and  maintenance 
programs,  and  believes  that  a 
substantial  enhancement  of  reductions 
beyond  what  the  basic  existing  program 
will  achieve  is  available  for  areas  with 
relatively  serious  ozone  or  CO 
nonattainment  problems.  The  EPA  is 
considering  a  variety  of  alternative 
approaches  with  respect  to  enhanced  1/ 
M.  One  option  would  be  not  to  establish 
a  specific  enhanced  I/M  requirement, 
but  instead,  to  allow  States  to  consider 
the  benefits  available  fit}m  enhanced  1/ 
M,  along  with  those  from  other  available 
control  measures,  in  deciding  how  to 
meet  the  3  percent  average  annual 
reduction  requirement  described  in  later 
sections  of  this  policy.  There  are 
advantages  to  this  approach.  By 
allowing  States  to  balance  the  benefits 
of  an  enhanced  I/M  program  along  with 
other  available  control  measures  instead 
of  mandating  a  national  enhanced  I/M 
requirement  States  may  be  better  able 
to  tailor  their  control  programs  to  meet 
the  3  percent  annual  reduction 
requirement.  The  EPA  is  soliciting 
comment  on  this  option,  and  whether 
the  3  percent  annual  reduction 
requirement  obviates  the  need  for  a 
separate  enhanced  I/M  requirement  in 
the  po8t-1987  nonattainment  area  policy. 

Another  possible  approach,  and  the 
way  EPA  is  presently  leaning,  is  to 
establish  a  specific  enhanced  I/M 
requirement  for  areas  with  relatively 
serious  ozone  or  CO  nonattainment 
problems.  If  EPA  decides  to  establish  a 
separate  enhanced  I/M  requirement, 
EPA  would  also  make  it  applicable  to  all 
urbanized  areas  with  a  design  value," 
based  on  1985-1987  data,  at  or  above 
0.16  ppm  for  ozone  or  17  ppm  for  CO. 
The  ^A  doubts  that  areas  with  ozone 
or  CO  design  values  equivalent  to  or 
above  the  stated  values  will  be  able  to 


*"  EPA  is  considering  a  variety  of  options 
regarding  enhanced  I/M,  including  establishing  a 
specific  enhanced  I/M  performance  level  for  some 
nonattainment  areas  as  well  as  relying  on  the  3 
percent  reduction  requirement  to  force 
consideration  of  enhanced  I/M.  At  other  places  in 
this  document,  the  distinction  between  these 
options  may  not  always  be  expressed,  but  is 
intended  throughout  this  policy. 

"  For  determining  areas  subject  to  this 
requirement,  and  other  requirements  employing 
these  "cutpoints."  EPA  will  use  the  rounding 
convention  that  values  ending  in  5  through  9  round 
up,  and  values  ending  in  1  through  4  round  down. 
Hence,  an  ozone  design  value  of  0.15S  ppm  becomes 
0.16  ppm  and  a  CO  design  value  of  16.5  ppm 
becomes  17  ppm. 
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demonstrate  persuasively  that  they  will 
attain  in  the  near  term. 

The  EPA,  therefore,  is  considering 
whether  to  require  such  areas  to 
implement  changes  to  raise  the 
performance  level  (that  is.  the  VOC 
and/or  CO  reduction  effectiveness)  of 
their  1/M  programs  well  above  that  of 
the  basic  1/M  requirement.  Consistent 
with  existing  EPA  policy,  a  new  I/M 
requirement,  if  adopted,  would  not  apply 
to  urbanized  areas,  as  defined  by  the 
U.S.  Census  Bureau,'*  with  a  population 
below  200,000. 

In  EPA's  view,  enhanced  I/M  may  be 
a  minimum  indicator  of  "reasonable 
efforts"  for  Part  D  areas  within  the 
meaning  of  section  176(a)f3),  and 
therefore  could  be  part  of  EPA's 
consideration  of  whether  to  implement 
other  discretionary  sanctions  after  1987. 
In  areas  which  will  be  able  to 
persuasively  demonstrate  attainment  of 
the  standards  within  the  3-year  period, 
EPA  believes  that  local  flexibility  is 
important  and  does  not  plan  to  include 
them  under  an  enhanced  I/M 
requirement,  if  adopted. 

One  reason  for  considering  a  separate 
enhanced  I/M  requirement  is  that  the 
sooner  areas  have  some  certainty  that 
enhanced  I/M  is  required,  the  more 
expeditiously  they  can  accomplish  its 
implementation.  Establishing  a  design 
value  cutoff  for  the  requirement, 
although  admittedly  imprecise,  could 
eliminate  the  loss  of  time  associated 
with  modeling  and  with  alternative 
strategy  evaluation.  The  EPA  is 
requesting  comment  on  both  the 
approach  and  on  the  appropriateness  of 
the  design  value  levels  being  proposed  if 
a  separate  enhanced  I/M  requirement  is 
adopted.  The  remainder  of  this  section 
discusses  various  aspects  of  and  issues 
related  to  a  separate  enhanced  I/M 
requirement  if  adopted.  In  several 
places,  speciHc  issues  are  identified  on 
which  EPA  is  soliciting  comments. 

Possible  enhancements  to  I/M 
programs  for  greater  VOC  and  CO 
reductions  fall  into  four  categories.  Rrst, 
operating  losses  due  to  improper 
inspections,  incomplete  enforcement,  or 
lenient  repair  waiver  systems  can  be 
reduced.  Some  affected  areas  may  have 
already  taken  steps  to  do  so.  Second, 
additional  vehicles  which  are  presently 


"  An  "urbanized  area"  i*  an  area  defined  by  the 
Bureau  of  the  Census  according  to  specific  criteria, 
designed  lo  include  the  entire  densely  settled  area 
around  each  city.  An  urbanized  area  must  have  a 
total  population  of  at  least  50UXX).  The  urbanized 
area  criteria  defines  a  boundary  based  primarily  on 
a  population  density  of  at  least  1.000  persons  per 
square  mile,  but  also  include  some  less  densely 
settled  areas  within  corporate  limits  and  such  areas 
as  industrial  parks,  railroad  yards,  golf  courses  if 
they  are  adjnrent  to  dense  urban  developmenL 


exempt  based  on  age,  type,  or  owner 
residence  can  be  subject  to  the 
inspection  requirement.  Third,  the 
emission  test  portion  of  the  periodic 
inspection  can  be  made  more 
sophisticated  or  the  pass/fail  limits  or 
cutpoints  more  stringent.  Fourth, 
important  emission  control  components 
can  be  checked  visually,  or  by  other 
means  that  do  not  involve  emissions 
measurement,  for  evidence  of  tampering 
or  misfueling.  Some  of  the  major 
components  that  could  form  the  basis 
for  an  enhanced  I/M  program  include: 
(1)  Adding  older  vehicles  (back  to  1968) 
to  the  program.  (2)  increasing  program 
stringency  up  to  35  percent.  (3)  changing 
from  idle  test  to  two-speed  or  loaded- 
mode  tests,  (4)  adding  catalyst  and 
filler-inJet  inspections,  and  (5)  adding 
complete  anti-tampering  programs. 

Rather  than  require  States  to  adopt 
specific  enhancements  from  any  of  the 
specific  categories  above,  EPA  would 
define  the  eiSianced  I/M  requirement,  if 
adopted,  in  terms  of  a  numerical 
performance  level  which  may  be 
achieved  by  a  combination  of  program 
elements.  The  EPA  is  considering  a 
performance  level  at  roughly  equivalent 
to  the  design  level  of  the  third  most 
stringent  of  the  27  or  so  distinct  I/M 
programs  now  planned  or  in  operation 
in  ozone  nonattainment  areas.  By 
preliminary  EPA  estimates,  this  level 
will  correspond  to  about  35  percent 
more  VOC  reduction  than  the  median  of 
those  27  designs,  and  150  percent  more 
than  the  least  stringent  of  them.  For  CO. 
this  level  corresponds  to  about  20 
percent  more  reduction  than  the,median 
design  and  180  percent  more  than  the 
least  stringent. 

In  choosing  a  performance  level  for 
enhanced  I/M.  EPA  believes  it  is 
important  to  maximize  the  emissions 
reductions  that  can  be  achieved  while 
minimizing  the  costs  of  control  and 
preserving  as  much  as  possible  the 
States'  flexibihty  in  designing  programs 
that  will  meet  their  needs  and  desires. 
As  discussed  in  Appendix  E,  the 
performance  level  discussed  above 
corresponds  to  an  average  annual 
reduction  of  5700  tons  of  VOC  per 
million  vehicles  in  the  areawide  fleet. 
This  level  would  provide  a  significant 
additional  increment  of  emissions 
reduction  and  allow  the  States  to  choose 
among  major  program  design  options, 
such  as,  biennial  versus  annual 
inspection  frequency  and  decentralized 
versus  centralized  format. 

There  are  a  number  of  other  options  at 
higher  or  lower  performance  levels 
which  EPA  could  also  select  for  an 
enhanced  I/M  performance  level.  For 
instance.  EPA  could  select  the  most 


stringent  current  program,  which  would 
provide  an  even  larger  incremental 
reduction.  The  most  stringent  program 
would  provide  aimual  VOC  reductions 
of  7200  tons;  however,  it  would  force 
most  States  to  choose  a  centralized, 
annual  program  with  strict  tailpipe  I/M 
and  strict  anti-tampering  checks.  On  the 
other  hand,  EPA  could  choose  a  lower 
performance  level,  for  example,  one 
equivalent  to  the  fifteenth  most  stringent 
program.  This  performance  level  would 
provide  a  lower  incremental  emission 
reduction,  since  it  would  provide  an 
average  annual  VOC  reduction  of  about 
4500  tons.  However,  it  would  provide 
States  even  more  flexibihty  in  designing 
their  programs.  This  lower  level  could 
be  met  by  having  an  intensive  tailpipe 
I/M  program  alone  or  by  various 
combinations  of  tailpipe  I/M  and  anti- 
tampering  checks. 

Because  of  the  wide  range  of 
enhanced  I/M  performance  levels  that 
EPA  could  choose,  EPA  is  soliciting 
comment  on  the  appropriateness  of 
alternative  performance  levels  being 
considered  for  an  enhanced  I/M 
requirement.  The  EPA  also  intends,  in 
making  a  final  decision,  to  make  a  full 
study  of  the  likely  costs  of  alternative 
I/M  programs. 

The  EPA  has  previously  required  that 
the  minimum  emission  reduction  level 
be  achieved  in  the  urbanized  area  as 
defined  by  the  U.S.  Census  Bureau. 
Areas  which  extended  their  I/M 
program  boimdaries  beyond  the 
urbanized  area  were  permitted  to 
"bubble"  the  reductions  from  the 
additional  vehicles  and  to  reduce  the 
overall  stringency  of  the  program.  In 
some  cases,  this  bubble  has  allowed 
programs  to  suffer  significant  operating 
losses  while  avoiding  a  call  for  a 
corrective  plan. 

For  an  enhanced  I/M  requirement,  if 
adopted.  EPA  is  planning  to  retain  the 
\JS,  Census  Bureau's  defined  urbanized 
area  as  the  base  for  geographic 
coverage.  The  EPA  is  considering, 
however,  not  to  allow  emission 
reductions  obtained  from  vehicles 
outside  the  urbanized  area  but  within 
the  MSA/CMSA  to  count  toward 
meeting  an  enhanced  I/M  performance 
level,  if  adopted.  This  is  because  EPA 
believes  that  reductions  obtained  by 
expanding  the  enhanced  I/M  program 
outside  the  urbanized  area  would, 
therefore,  most  appropriately  apply 
toward  meeting  the  progress 
requirements  for  the  MSA/CMSA  (as 
described  later  in  this  notice)  rather 
than  toward  weakening  I/M 
requirements  in  the  urbanized  areas. 
The  EPA  recognizes  that  the  MSA/ 
CMSA  could  also  serve  as  a  reasonable 


basis  for  geographic  coverage.  Part  of 
the  definition  of  an  MSA  is  that  it 
encompasses  the  commuting  area 
around  an  urban  core.  EPA  is  soliciting 
comment  on  whether  an  enhanced  I/M 
requirement,  if  adopted,  should  be 
required  in  the  entire  MSA/CMSA. 

Detailed  guidance  on  an  enhanced 
I/M  requirement,  if  adopted,  is  included 
in  Appendix  E.  This  appenduc  states  the 
specific  numerical  performance 
requirement  being  considered.  It  also 
contains  instructions  for  estimating  the 
VOC  and  CO  emission  reductions 
achievable  from  various  combinations 
of  program  elements,  i.e.,  a  yardstick  by 
which  affected  areas  can  compare  their 
current  I/M  program  and  various 
enhancement  alternatives  to  the  new 
performance  standard. 

In  addition  to  the  new  numerical 
performance  standard.  Appendix  E 
describes  certain  other  required  I/M 
program  features  necessary  to  insure 
that  adequate  resources  and 
management  tools  and  practices  are  in 
place  to  assure  that  each  enhanced  I/M 
program  contributes  to  attainment  as 
fully  as  expected.  These  administrative 
requirements  include  strict  criteria  for 
cost  waivers,  measures  to  assure  proper 
inspection  in  decentralized  programs, 
and  activities  to  improve  repair 
effectiveness. 

Appendix  E  also  describes  proposed 
requirements  being  considered  for 
periodic  self-evaluation  and  reporting 
for  enhanced  I/M  programs.  These 
requirements  would  allow  EPA  to 
identify  programs  which  are  not  meeting 
the  performance  requirement  due  to 
shortcomings  in  implementation,  and  to 
propose  nonimplementation  sanctions  in 
such  areas. 

The  EPA  is  also  soliciting  comments 
on  the  questions  listed  below  related  to 
the  enhanced  I/M  program  requirement 
being  considered: 

— Should  a  lower  population  threshold 
than  200.000  in  the  urbanized  area  be 
used  to  exempt  areas  from 
requirements  of  I/M? 
— Should  the  population  of  the  entire 
MSA  be  counted  toward  meeting  the 
200,000  population  cutoff  for  requiring 
enhanced  I/M? 
— Should  thresholds  be  lower  in 
transport  areas  where  ozone  levels 
are  severely  impacted  by  upwind 
sources? 
— ^Should  areas  under  200,000  population 
which  are  upwind  of  a  nonattainment 
area  and  are  contributing  to  its  long- 
term  nonattainment  also  be  required 
to  implement  enhanced  I/M? 

3.  Technical  Support — a.  Alternative 
Control  Technology  (ACT)  Documents. 
From  time  to  time,  it  may  be  appropriate 


to  publish  documents  that  provide 
technical  information  about  the  control 
of  individual  source  categories.  The 
documents  would  identify  the  emission 
control  technologies  that  are  available 
for  a  particular  source  category  along 
with  information  on  process  operation, 
control  efficiency,  costs,  and  other 
impacts  of  control.  A  State  could  use 
this  information  as  the  basis  for  an 
emission  limit  based  on  the  control 
technology  that  is  most  appropriate 
given  the  local  needs  and  circumstances. 
The  ACT  document  would  not  specify  a 
presumptive  RACT  nor  a  minimum  level 
of  control  that  would  be  required. 

Source  categories  that  are  selected  as 
candidates  for  ACT  documents  are 
those  which  may  contribute  to  local 
nonattainment  problems,  but  which  may 
not  warrant  national  measiu'es.  Some 
candidates  might  include  batch 
processing  vents  from  synthetic  organic 
chemicals  manufacturing,  industrial 
wastewater  processes,  automobile 
refinishing,  and  web  offset  lithography. 
The  EPA  solicits  comments  on  the  need 
for  ACT  doctmients  and  source 
categories  that  should  be  addressed. 

b.  Control  Technology  Center.  The 
Control  Technology  Center  (CTC)  is  a 
program  that  can  provide  technical 
assistance  to  State  and  local  agencies 
on  individual  problems  that  pertain  to 
control  technology  and  source  testing.  A 
hotline  has  been  established  to  respond 
to  requests  for  assistance  and  to  provide 
a  quick  response  to  questions.  Callers 
will  be  put  in  contact  with  EPA 
engineers  who  have  the  most  knowledge 
about  the  topic  in  question.  The  CTC 
hotline  provides  access  to  available 
expertise  in  both  the  Office  of  Air  and 
Radiation  and  the  Office  of  Research 
and  Development,  whichever  can  best 
fulfill  the  needs  when  an  individual 
request  for  assistance  occurs.  This 
service  is  available  to  all  State  and  local 
agency  staff.  The  CTC  hotline  number  is 
(919)  541-0800. 

In  some  cases,  the  information  to 
satisfy  a  hotline  request  is  not  readily 
available  from  existing  literature  or  staff 
expertise.  When  this  occurs,  the  CTC 
may  undertake  original  engineering 
analysis  to  satisfy  the  request.  In 
determining  when  it  is  appropriate  to 
perform  such  analysis,  the  CTC  will 
consider  the  level  of  need  and  urgency 
to  the  State  or  local  agency  making  the 
request,  the  ability  of  the  CTC  to 
provide  a  timely  and  useful  response, 
cost,  value  of  the  product  to  other 
States,  and  availability  of  resources. 
This  service  is  intended  to  augment  the 
technical  and  analytical  capabilities  of 
the  States  for  problems  that  cannot  be 
handled  by  their  resident  expertise. 


The  CTC  does  not  overlap  any  of  the 
responsibilities  of  the  EPA  Regional 
Offices.  The  CTC  is  a  mechanism  for 
providing  engineering  assistance  only. 
Questions  that  involve  such  topics  as 
policy  guidance  or  enforcement 
determinations  should  continue  to  be 
addressed  to  the  appropriate  EPA 
Regional  Office. 

B.  Requirements  of  Expeditious 
Attainment  Dates  and  Reasonable 
Progress.  For  the  reasons  described 
earlier  in  this  notice,  EPA  proposes  to 
approve  only  those  post-1987  SIP 
revisions  that  demonstrate  attainment  of 
the  ozone  and  CO  standards  within  3 
years  of  the  date  of  EPA's  approval  of 
the  revisions  [with  a  possible  2-year 
extension  under  section  110(e)j.  Thus. 
EPA  will  impose  the  applicable 
construction  ban  in  any  designated 
nonattainment  area  lacking  such  a 
demonstration  for  the  MSA/CMSA  in 
which  the  area  is  located.^^  Areas  that 
caimot  demonstrate  attainment  within 
the  3-  (or  5-)  year  period  could  also 
become  subject  to  other  sanctions  if 
they  fail  to  make  reasonable  efforts  to 
submit  a  plan  showing  attainment  by  an 
attainment  date  suitable  for  the  area 
and  reasonable  progress  in  the  interim. 
The  following  discussion  describes  the 
requirements  for  progress  and 
attainment  dates  for  both  long-  and 
short-term  nonattainment  areas. 

1.  Areas  Demonstrating  Attainment 
Within  the  3-year  Period.  As  indicated 
above,  the  required  attainment  dates  for 
po8t-1987  planning  are  keyed  to  the  date 
EPA  approves  the  SIP  revision  [see 
sections  110(a)(2)(A)  and  110(e)I.  For 
purposes  of  planning,  EPA  suggests  that 
States  developing  plans  to  produce 
attainment  in  the  short-term  after  1987 
assume  that  EPA's  review  and  approval 


"  The  restrictions  in  EPA's  regulations 
implementing  the  construction  ban  "apply  only  to 
major  stationary  sources  of  emissions  that  cause  or 
contribute  to  concentrations  of  the  pollutant  for 
which  the  nonattainment  area  was  designated  as 
nonattainment,  and  for  which  the  SIP  does  not  meet 
the  requirements  of  Part  D  or  is  nut  being  carried 
out  in  accordance  with  the  requirements  of  Part  D" 
|40  CFR  52.24(d)).  The  EPA's  current  regulations 
imply  that  only  emissions  of  VOC  are  considered 
ozone  precursors  for  purposes  of  the  construction 
ban  [See  40  CFR  52.24  (e)(f)(4)(ii).  and  (f)(S)(ii)|.  For 
this  reason,  for  ozone  nonattainment  areas,  the  ban 
would  apply  to  major  new  sources  and  major 
modifications  of  existing  sources  of  only  VOC. 

The  demonstrations  required  for  areas  with 
NMOC/NO,  ratios  of  greater  than  10:1  may  reveal 
that  new  emissions  of  NO,  would  contribute 
significantly  to  ozone  formation  in  some  areas.  The 
EPA  solicits  comment  on  whether  it  should  initiate  a 
rulemaking  lo  amend  the  regulations  described 
above  to  identify  NO.  as  an  ozone  precursor  for 
purposes  of  the  construction  ban  in  such  areas. 

For  CO  nonattainment  areas,  the  ban  would  apply 
to  major  new  sources  and  major  modification!  of 
existing  sources  of  CO. 
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of  their  plans  will  be  complete  within  1 
year  from  the  date  the  plans  are  due. 
This  would  mean  that,  to  receive 
approval,  the  plans  would  have  to 
demonstrate  attainment  within  4  years 
of  the  date  the  SIP  is  due  (1  year  for  EPA 
approval  plus  the  3-year  period  in     i 
section  110(a)(2)(A)].  I 

Consistent  with  section  110(a)(2)(A) 
and,  for  Part  D  areas,  section  172,  EPA 
will  require  the  SIFs  to  demonstrate 
attaiimient  as  expeditiously  as 
practicable,  even  if  that  date  would 
arrive  before  the  end  of  the  3-year 
period.  The  EPA  will  assume  that  short- 
term  nonattainment  areas  that  apply  the 
applicable  minimum  control  measures 
(no  later  than  the  end  of  1992)  described 
in  the  preceding  section  are  employing 
all  "practicable"  measures.  Thus,  only  if 
those  measures,  combined  with  the 
relevant  federally  implemented 
measures,  would  advance  an  area's 
projected  attainment  date  from  the  3- 
year  date  would  EPA  require  the  area's 
SIP  revision  to  show  attainment  by  that 
earlier  date. 

Plans  for  areas  that  are  still  subject  to 
the  Part  D  planning  requirements  must 
also,  as  required  by  section  172(b)(3),  be 
adequate  to  produce  RFP.  This  means 
that  they  must,  as  required  by  the 
definition  of  RFP  in  section  171(1), 
produce  "annual  incremental 
reductions"  in  emissions,  including 
"substantial  reductions  in  the  early 
years  following  approval"  of  their  plans, 
sufficient  to  provide  for  timely 
attainment.  Plans  for  these  areas  should 
demonstrate  that  their  control  strategies 
will  provide  for  attainment  as 
expeditiously  as  practicable.  Such 
demonstrations  should  show  that  earlier 
implementation  of  control  measures 
would  not  significantly  advance  the 
attainment  date. 

The  EPA's  experience  in  the  early 
1980's  indicates  that,  despite  efforts  to 
review  in  detail  all  aspects  of  the 
demonstration  of  attainment,  there  have 
been  instances  in  which  the  control 
strategies  were  assessed  overly 
optimistically  as  to  their  ability  to 
produce  large  emission  reductions  over 
relatively  short  time  periods.  Of 
particular  concern  have  been  those 
plans  which  delayed  most  of  their 
reductions  until  the  final  year(s)  before 
the  projected  attainment  dates  so  that  it 
was  difficult  to  determine  the  likelihood 
of  attainment  until  late  in  the  plan 
implementation  process.  Because  of  the 
requirement  for  SIP's  to  contain      j 
sufficient  measures  to  assure  I 

expeditious  attainment  [section  110(a)(2) 
(A)  and  (B)j  and  EPA's  belief  that  in 
order  to  assure  such  attainment  the  plan 
must  show  progress  in  the  interim  years. 


EPA  is  proposing  to  require  all  areas 
(including  those  with  short-term 
demonstrations)  to  achieve  their 
required  emission  reductions  at  a 
minimum  rate  unless  the  area  truly  has  a 
marginal  nonattainment  problem.'*  The 
EPA  proposes  to  define  an  area  as  truly 
marginal  if  it  has  a  design  value  below 
0.16  ppm  ozone  or  17  ppm  CO  and  it  can 
demonstrate  attainment  in  the  short- 
term  by  relying  only  on  emission 
reductions  from  (1)  federally 
implemented  measures,  (2)  measures  ■ 
required  for  the  area  in  EPA's  pre-1987 
guidance,  and  (3)  other  measures 
adopted  by  the  State  and  approved  by 
EPA  on  or  before  publication  of  today's 
proposal.  In  all  other  cases,  the  area 
must  achieve  an  average  annual 
emission  reduction,  of  at  least  3  percent 
of  the  adjusted  base  year  (typically 
1987)  emissions  inventory  for  the 
demonstration  area,  commencing  the 
year  of  the  SIP  call.  The  use  of  an 
annual  3  percent  emissions  reduction 
rate  is  based  primarily  upon  previously 
realized  reductions  achieved  through  the 
application  of  CTG  controls  in 
nonattainment  areas.  The  EPA  believes 
that  a  3  percent  annual  reduction  will 
provide  for  an  expeditious  rate  of 
attainment  while  also  providing  for  the 
implementation  of  control  measures  at  a 
feasible  rate.  The  EPA  does,  however, 
invite  comment  on  whether  the  3  percent 
annual  rate  of  emissions  reduction  is  the 
optimum  rate  considering  the  need  to 
balance  expeditious  progress  and 
reasonable  efforts  requirements. 

Reductions  not  creditable  towards  the 
3  percent  are:  (1)  The  federally 
implemented  control  measures,  (2) 
measiu-es  required  for  the  area  in  EPA's 
pre-1987  guidance,  and  (3)  other 
measures  adopted  by  the  State  and 
approved  by  EPA  on  or  before  today's 
proposal.  For  this  purpose,  the  base  year 
inventory  would  be  adjusted  by 
subtracting  from  it  the  emissions  that 
would  have  been  eliminated  if  the  area 
had  implemented  all  of  the  applicable 
requirements  of  both  EPA's  pre-1987 
policies  and  the  other  approved  portions 
of  its  SIP  (as  just  described).  (See  Table 
1  "Summary  of  Ozone  and  Carbon 
Monoxide  SIP  Requirements.") 
Reductions  occurring  in  the  period 
before  the  date  the  SIP  is  due,  but  after 
the  base  year  will  be  creditable  toward 
required  reductions  (i.e.,  they  are 
creditable  if  they  are  not  included  in  one 
of  the  three  categories  listed  above).  The 
EPA  expects  States  to  continue 
developing  and  implementing  those 


"  As  slated  above  in  section  IV.A..  any  area  with 
a  design  value  at  or  above  0.16  ppm  for  ozone  or  17 
ppm  for  CO  must  also  implement  an  enhanced  1/M 
program. 


scheduled  measures  that  have  been 
found  appropriate  from  prior  planning 
efforts.  Such  measures  should  be  viewed 
as  part  of  the  foundation  effort  to  start 
the  post-1987  program  and  are 
creditable  toward  the  3  percent 
requirement  only  if  they  are  not 
included  in  one  of  the  three  categories 
listed  above. 

States  should  develop  their  control 
strategies  so  that  the  minimum  average 
annual  3  percent  reduction  starts  as 
early  as  possible  and  occurs  at  a 
continuous  rate  until  attainment  is 
achieved.  The  EPA  recognizes,  however, 
that  development  and  adoption  of 
regulations  often  occur  over  irregular 
time  periods  and  compliance  efforts  can 
require  considerable  time.  In  general, 
EPA  believes  that  the  earliest  practical 
time  to  assess  compliance  with  the  3 
percent  average  annual  requirement  will 
be  the  fifth  year  from  the  SIP  call:  2 
years  for  SIP  development  and  submittal 
and  3  years  for  source  compliance. 
Therefore,  the  State's  annual  progress 
report  (discussed  in  section  V.A.I)  for 
1992  (due  in  1993)  must  show  that 
creditable  emission  reductions  of  at 
least  15  percent  (5  years  times  3  percent 
per  year)  of  the  base  year  inventory 
have  been  achieved.  Stated  differently, 
the  report  for  1992  must  show  an 
average  reduction  of  3  percent  per  year 
from  1988  to  the  end  of  1992.  For 
example,  an  area  needing  emission 
reductions  of  17  percent  (beyond  the 
reductions  from  measures  listed  above 
for  the  "marginal  test")  would  have  to 
achieve  reductions  of  15  percent  by  the 
end  of  1992  and  the  remainder  thereafter 
at  an  average  rate  of  3  percent  per  year 
until  attainment  (i.e.,  achieve  the 
remaining  2  percent  by  the  end  of  1993). 
An  area  needing  additional  reductions 
of,  say,  7  percent  would  be  required  to 
achieve  those  reductions  by  the  end  of 
1992.  Because  of  the  possible  unique 
circumstances  of  an  individual  area, 
EPA  is  soliciting  comment  on  the  need 
for  and  ways  to  provide  additional 
flexibility  in  implementing  the  3  percent 
requirement.  For  example,  certain 
localities  might  be  allowed  a  different 
averaging  time  to  achieve  the 
requirement,  depending  upon  such 
criteria  as  their  emissions  inventory 
mix. 

The  EPA  believes  that  VOC  control 
measures  (such  as  those  described  in 
Appendix  C)  are  available  for 
application  in  these  long-term  areas  to 
meet  this  requirement.  Although  this 
may  prove  to  be  a  very  ambitious  goal  in 
some  areas,  EPA's  review  of  past  ozone 
SIP'S  indicates  that  those  SIP's  have 
included  measures  that  were  capable  of 
achieving  average  annual  reductions  in 
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past  emissions  inventories  of  3  to  4 
percent. 

For  example,  the  previous  SIP's  for 
ozone  extension  areas  contained  RACT 
measures  for  stationary  sources  which 
would  produce  emission  reductions 
mostly  in  the  range  of  10-15  percent. 
Implementation  of  these  measures 
generally  occurred  over  a  3-  to  4-year 
period,  resulting  in  average  annual 
emission  reductions  of  about  3  or  4 
percent. 

By  not  allowing  measures  required  by 
EPA's  pre-1987  policies  to  count  toward 
the  3  percent  reduction,  EPA  believes 
that  the  disparity  in  the  past  control 
efforts  of  different  areas  will  be  reduced 
significantly.  The  following  example  will 
illustrate  this  effect.  An  extension  area 
that  was  required  to  implement  the 
basic  I/M  program  required  by  section 
172(b)(ll)(B)  of  the  Act  before  1987,  did 
not  do  so,  and  cannot  after  1987 
demonstrate  attainment  of  the  standard 
within  the  3-year  period,  could  not  count 
toward  the  3  percent  reductions  from  the 
portion  of  any  post-1987  I/M  program 
that  corresponds  to  a  basic  I/M 
program.  It  could,  however,  count 
toward  the  3  percent  requirement  any 
reductions  achieved  by  enhancements  of 
the  I/M  program  beyond  the  basic 
program.  Thus,  such  an  area  would 
achieve  no  advantage  from  its  failure  to 
adopt  the  basic  I/M  program  required 
before  1987.  The  EPA  believes  that  it  is 
appropriate  to  recognize  in  this  way  the 
various  levels  of  past  State  efforts  and 
progress  in  defining  the  efforts  that 
would  be  reasonable  for  an  area  after 
1987. 

Emission  reduction  requirements  will 
not  be  identical,  however,  from  area  to 
area,  because  ozone  nonattainment 
areas  faced  different  control 
requirements  before  1987.  For  example, 
nonextension  areas  that  never  received 
SIP  calls  were  not  required  before  1987 
to  adopt  RACT  rules  for  sources  in  the 
third  category  of  CTG's,  while 
nonextension  areas  that  received  SIP 
calls  in  1984  or  1985  did  face  such  a 
requirement  under  EPA's  1984  guidance 
on  the  correction  of  Part  D  SIP's.  Hence, 
the  former  areas  will  be  able  to  count 
the  reductions  from  such  RACT  rules 


adopted  after  1987  toward  meeting  the  3 
percent  requirement,  while  the  latter 
areas  will  not.  Similarly,  nonextension 
areas  that  did  not  receive  SIP  calls  in 
1984  or  1985  were  not  required  to  adopt 
a  basic  I/M  program,  while 
nonextension  areas  that  received  such 
calls  and  could  not  demonstrate 
attainment  by  the  end  of  1987  were 
required  by  EPA's  1984  guidance  to 
adopt  such  a  program.  Thus,  only  the 
former  areas  will  be  able  to  count 
toward  the  3  percent  reductions  from  a 
basic  I/M  program  adopted  after  1987. 
Table  1  sets  forth  the  minimum  control 
measures  and  percent  requirements  for 
each  type  of  area. 

In  the  above  demonstrations  of 
attainment,  the  areas  must  account  for 
any  growth  in  mobile  or  stationary 
source  emissions  expected  to  occur 
between  the  base  year  and  the 
attainment  date.  So  long  as  federally- 
implemented  measures  continue  to 
achieve  a  net  emissions  reduction, 
considering  growth  in  sources  subject  to 
those  Federal  measures,  the  State  will 
not  be  required  to  account  for  such 
growth  in  meeting  the  3  percent 
requirement.  However,  States  must 
account  for  all  other  source  growth 
during  this  period.  If  reductions  due  to 
turndowns  in  production  (or  source 
shutdowns)  are  used  to  demonstrate 
attainment,  or  are  used  to  meet  the  3 
percent  annual  reduction  requirement, 
they  must  be  submitted  as  SIP  revisions 
and  must  be  federally  enforceable. 

The  EPA  also  intends  to  require  areas 
that  can  demonstrate  near-term 
attainment  to  show  that  their  plans  will 
provide  for  maintenance  of  the 
standards  well  into  the  future  despite 
the  emissions  growth  projected  to  occur. 
Plans  for  these  areas  must  project  future 
emissions  out  to  at  least  10  years  from 
the  SIP  due  date  and  must  contain 
commitments  and  schedules  for  any 
additional  measures  that  may  be  needed 
to  ensure  maintenance  of  the  standards. 
This  requirement  will  also  apply  to  any 
other  area  with  a  projected  attainment 
date  before  the  end  of  1995. 

Areas  projecting  near-term  attainment 
must  include  in  their  SIP  a  commitment 
that,  if  they  do  not  actually  attain  the 


standard  by  their  projected  attainment 
dates,  they  will  meet  the  3  percent 
average  reduction  requirement,  and 
adopt  new  CTG's  (including  any  new 
CTG's  issued  since  today's  proposal), 
and  implement  enhanced  I/M  (if 
required),  starting  when  EPA  finds  that 
the  area  continues  to  violate  the 
standard  after  its  specified  short-term 
attainment  date.  These  areas  will  also 
be  subject  to  whatever  additional  future 
requirements  EPA  ultimately  finds  are 
needed  for  long-term  areas  to  provide 
for  expeditious  attainment. 

2.  Areas  that  Cannot  Demonstrate 
Attainment  Within  the  3-year  Period.  As 
described  above,  areas  subject  to  the 
construction  ban  because  they  cannot 
demonstrate  attainment  of  the  standards 
by  the  end  of  the  3-year  period  set  forth 
in  section  110(a)(2)(A)  will  be  able  to 
avoid  the  additional  discretionary 
sanctions  if  they  demonstrate 
reasonable  efforts  to  submit  adequate 
plans.  The  EPA  proposes  to  define  such 
efforts  as  the  submittal,  according  to  the 
planning  schedule  described  earlier,  of  a 
plan  that  will  produce  reasonable 
progress  toward  attainment  by  a  fixed 
date  suitable  for  the  area.  As  described 
below,  the  "reasonable  efforts" 
attainment  date  for  each  area  will 
depend  on  the  degree  of  progress  that 
the  plan  will  produce  each  year.  For  that 
reason,  the  discussion  below  focuses 
first  on  the  amount  of  progress  EPA  will 
regard  as  reflecting  reasonable  efforts 
for  each  pollutant  and  then  on  the 
attainment  date  that  would  reflect  such 
efforts. 

a.  Progress  Requirements — i.  Ozone. 
For  ozone,  EPA  proposes  to  define  a 
"reasonable  efforts"  level  of  progress  for 
an  area  as  the  percent  reduction 
described  above  for  nonmarginal  short- 
term  nonattainment  areas,  extended 
until  the  year  attainment  is  projected. 
Thus,  after  an  initial  demonstration  of  at 
least  a  15  percent  reduction  for  the 
period  1988-1992,  the  area  must  show  a 
9  percent  reduction  (beyond  the 
measures  noted  earlier)  for  each 
subsequent  3-year  period  until 
attainment.** 


"  where  attainment  is  projected  to  occur 
between  3-year  projections,  the  3  percent  annual 
reduction  is  required  to  continue  until  the  year  in 
which  attainment  is  projected.  In  that  year,  the 
balance  of  the  required  reduction  (up  to  3  percent)  is 
due. 

Where  such  long-term  nonattainment  areas 
implement  a  measure  that  is  later  implemented  at 
the  national  level,  the  areas  may  lake  credit  toward 
the  3  percent  requirement  until  the  federally- 


implemented  measure  is  in  effect.  At  that  time,  the 
areas  would  have  to  have  achieved  sufflcient 
emission  reductions  so  that  they  continue  to  meet 
the  annual  requirement  to  obtain  3  percent  emission 
reductions  beyond  all  federally-implemented 
measures.  The  EPA  solicits  comments  on  this 
approach  and  other  options  to  address  these 
situations.  In  particular,  EPA  invites  comment  on 
whether  the  State  should  be  able  to  maintain  the 
"credit"  toward  the  3  percent  requirement  even 


after  a  Federal  measure  is  implemented  which 
would  supersede  or  duplicate  the  effect  of  the  State 
measure.  One  option  may  be  to  allow  the  State  this 
credit  indermitely  except  for  those  measures  that 
EPA  is  currently  implementing  or  has  proposed  as 
of  the  date  of  this  notice.  This  option  might  also 
reqnire  the  State  measure  to  be  implemented  for  a 
minimum  amount  of  time  before  the  Federal 
measure  is  effective  in  order  for  the  "indefinite 
credit"  to  l>e  allowed. 


UMI 
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Table  I.— Summary  of  Ozone  and  Carbon  Monoxide  SIP  Requirements 


Type  of  area 


I.  Area  that  received  section  172 
extension  and  whose  post-1987 
SIP  does  not  adequately  dem- 
onstrate attainment  within  3- 
year  period  in  section 
110(a)(2)(A). 

II.  Area  with  section  172  extension 
whose  post-1987  SiP  adequate- 
ly demonstrates  attainment 
within  the  3-year  period. 


III.  Nonextension  desigr^ted  non- 
attainment  area  (other  than  rural 
under  old  policy)  that  received  a 
pre-1987  SIP  call  and  did  not 
recewe  EPA's  approval  of  a 
demonstration  of  attainment  by 
the  end  of  1987,  and  whose 
post- 1987  SIP  does  not  demon- 
strate attainment  within  the  3- 
year  period. 

IV.  Same  as  III,  but  post-1987  SIP 
adequately  demonstrates  attain- 
ment within  the  3-year  period. 


V.  Nonextension  designated  non- 
attainment  area  (other  than  rural 
under  old  policy)  that  received  a 
pre-1987  SIP  call  and  received 
EPA's  approval  of  a  demonstra- 
tion of  attainment  by  the  end  of 
1987,  a/K/ whose  post-1987  SIP 
does  not  demonstrate  attain- 
ment within  the  3-year  period. 

VI.  Same  as  V,  but  post-1987  SIP 
adequately  demonstrates  attain- 
ment within  the  3-year  period. 


VII.  Nonextension  area  designated 
nonattainment  area  (other  than 
rural  under  old  policy)  that  did 
not  received  a  pre-1987  SIP  call 
and  whose  post-1987  SIP  does 
not  adequately  demonstrate  at- 
tainnrtent  within  the  3-year 
period. 


Federally  Prescribed 

Requirements  Applicable  Before 

1987  and  Therefore  Not 

Creditable  Toward  Meeting 

Requirement  in  Column  C 

(Assumes  No  Approvable 

Photochemical  Dispersion 

Modeling  Demonstration) 


Ozone:  RACT  for  CTG  I,  II.  and  III 
and  for  major  non-CTG  sources, 
to  be  applied  in  designated 
ozone  nonattainment  areas. 

Ozone  nd  CO:  Basic  l/M  program 
required  by  section 

172(b)(11)(B). 

Sarne  as  above 


Same  as  above  (Basic  l/M  pre- 
sumed required  in  EPA's  1984 
guidance  on  correction  of  Part 
D  SIP'S  for  nonextension  areas 
that  did  not  demonstrate  attain- 
ment by  the  end  of  1987  without 
it). 


B 


Federally  Prescribed 
Requirements  Applicable  for  the 

First  Time  After  1987  and 
Therefore  Creditable  *  Toward 
Meeting  Requirement  in  Column  C 
(Assumes  No  Approvable 
Photochemical  Dispersion 
Modeling  Demonstration) 


Ozone  and  CO:  Enhancements 
beyond  basic  l/M  program  (for 
areas  with  an  urbanized  popula- 
tion above  200,000). 


Ozone  and  CO:  Enhancements 
beyond  basic  l/M  program  only 
for  areas  above  200,000  urt>an- 
ized  population  and  at  0.16  ppm 
or  above  for  ozone,  17  ppm  or 
above  for  CO. 

Ozone  and  CO:  Enhancements 
beyond  basic  l/M  program  for 
areas  with  urbanized  population 
above  200,000. 


Same  as  above  (per  1984  guid- 
ance). 


Ozone:  RACT  for  CTG  I,  II,  and  III 
in  designated  ozone  nonattain- 
ment area. 


Ozone:  Same  as  V . 


Ozone:  RACT  for  CTG  I  and  II  in 
designated  nonattainment  area 
(for  all  sources  except  that, 
where  the  area  demonstrated 
attainment  by  1982  without  con- 
trolling non-major  sources, 
RACT  was  required  on  major 
sources  only). 


Requirement  for  Annual  Average 
Emission  Reduction  of  3  Percent 
of  Adjusted  Base  Year  Inventory 
for  MSA/CMSA  Commencing  in 
the  Year  of  the  SIP  Call 


Ozone  and  CO:  Enhancements 
beyond  basic  l/M  program  only 
for  areas  at>ove  urban  popula- 
tion above  200,000  and  at  0.16 
ppm  or  above  for  ozone,  17 
ppm  or  above  for  CO. 

Ozone  and  CO:  Enhanced  l/M  re- 
quired for  areas  -above  200,000 
urbanized  population  with  credit 
for  entire  program  toward  meet- 
ing Column  C  requirenrient. 


Ozone  and  CO:  Enhanced  l/M  re- 
quired only  for  areas  above 
200,000  urbanized  population 
and  at  0.16  ppm  or  above  for 
ozone,  17  ppm  or  above  for  CO 
with  credit  for  entire  program 
toward  meeting  column  C  re- 
quirement. 

Ozone:  RACT  for  CTG  III  (and  for 
non-major  CTG  I  and  II  sources 
for  which  RACT  was  not  re- 
quired prior  to  1987)  in  certain 
area.*^ 

Ozone  and  CO:  Enhanced  l/M  re- 
quired for  areas  above  200,000 
urbanized  population,  with  credit 
tor  entire  program  toward  mee\- 
ing  Column  C  requirement. 


Applicable. 


Applicable  unless  areas  a  "mar- 
ginal non-attainment  area".  ■ 


Applicable. 


Applicable  unless  area  is  a 
ginal  nonattainment  area." 


Applicable. 


mar- 


Applicable  unless  area  is  a 
giruil  rranattainment  area." 


mar- 


Applicable. 
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Table  I.— Summary  of  Ozone  and  Carbon  Monoxide  SIP  Requirements— Continued 


Type  of  area 


VIII.  Same  as  VII,  but  post-1987 
SIP  adequately  denionstrates 
attainment  within  the  3-year 
period. 


IX.  MSA  containing  no  designated 
nonattainment  area,  onA  wfwse 
post-1987  SIP  does  not  ade- 
quately demonstrate  attainment 
within  the  3-year  period. 

X.  Same  as  IX,  but  post-1987  SIP 
adequately  demonstrates  attain- 
ment within  the  3-year  period. 


XI.  Non-MSA  (rural)  area  designat- 
ed nonattainment  for  ozone  and 
shown  to  be  self-generating. 

XII.  Non-MSA  (rural)  area  desig- 
nated nonattainment  for  ozone 
and  shown  to  be  nonself-gener- 
ating. 

XIII.  Non-MSA  (mral)  area  that  is 
not  designated  nonattainment 
for  ozone  and  that  is  shown  to 
be  self-generating. 

XIV.  Non-MSA  (mral)  area  that  is 
not  designated  nonattainment 
for  ozone  and  that  Is  shown  to 
be  nonself-generating. 

XV.  Area  designated  rural  nonat- 
tainment are  under  old  policy 
and  urban  (MSA)  under  pro- 
posed policy  which  can  ade- 
quately demonstrate  attainment 
within  3-year  period  in  post- 
1987  SIP. 


Federally  Prescribed 

Requirements  Applicable  Before 

1987  and  Therefore  Not 

Creditable  Toward  Meeting 

Requirement  in  Column  C 

(Assumes  No  Approvable 

Photochemical  Dispersion 

Modeling  Demonstration) 


Ozone:  RACT  for  CTG  I  and  II  in 
designated  nonattainment  area 
(for  all  sources  except  that, 
where  the  area  demonstrated 
attainment  by  1982  without  con- 
trolling rron-major  sources, 
RACT  was  required  on  major 
sources  only). 


None. 


None. 


RACrr  for  major  sources  in  CTG  I 
and  II  in  designated  nonattain- 
ment area. 

RACT  for  major  sources  in  CTG  I 
and  II  in  designated  nonattain- 
ment area. 


None. 


None. 


Ozone:  RACT  for  major  sources  in 
CTG  I  and  II  in  designated  non- 
attainment  area  (or  other  control 
area  approved  in  Part  D  SIP). 


B 


Federally  Prescnt)ed 
Requirements  Applicable  for  the 

First  Time  After  1987  and 
Therefore  Creditable  *  Toward 
Meeting  Requirement  in  Column  C 
(Assumes  No  Approvable 
Photochemical  Dispersion 
Modeling  Demonstration) 


Ozone:  RACT  for  CTG  III  (and  for 
rK>n-major  CTG  I  and  II  sources 
for  which  RACT  was  not  re- 
quired prior  to  1987)  in  certain 
area.*^ 

Ozone  and  CO:  Enhanced  l/M  re- 
quired only  for  areas  atxsve 
200,000  urbanized  population 
and  at  0.16  ppm  or  above  for 
ozone,  1 7  ppm  or  above  for  CO 
with  credit  for  entire  program 
toward  meeting  Column  C  re- 
quirement. 

Ozone:  RACT  for  CTG  I,  II,  and  III 
in  certain  area.^ 

Ozone  and  CO:  Enhanced  l/M  re- 
quired, with  credit  for  entire  pro- 
gram toward  meeting  Column  C 
requirement. 

Ozone:  RACT  for  CTG  I,  II,  and  III 
in  certain  area.*^ 

Ozone  and  CO:  Enhanced  l/M  re- 
quired only  for  areas  above 
200,000  urbanized  population 
and  at  0.16  ppm  or  above  for 
ozone,  17  ppm  or  above  for  CO 
with  credit  for  entire  program 
toward  meeting  Column  C  re- 
quirement. 

RACT  for  non-major  sources  in 
CTG  I  and  II,  all  sources  in  CTG 
III  in  designated  nonattainment 
area. 

None 


RACT  for  CTG  I, 
call  area. 


II,  and  III  in  SIP 


RACT  for  major  sources  in  CTG  I 
and  II  in  SIP  call  area. 


Ozone:  RACT  for  CTG  III  and  for 
non-major  CTG  I  and  II  sources 
in  the  central  county(ies). 

Ozone  and  CO:  Enhanced  l/M  re- 
quired only  for  areas  above 
200,000  urbanized  population 
and  at  or  above  0.16  ppm 
ozone  or  17  ppm  CO,  with  credit 
for  entire  program  toward  meet- 
ing Column  C  requirement 


Requirement  for  Annual  Average 
Emission  Reduction  of  3  Percent 
of  Adjusted  Base  Year  Inventory 
for  MSA/CMSA  Commencir>g  in 
the  Year  of  the  SIP  Call 


Applicable  unless  area  is  a  "mar- 
ginal nonattainment  area." 


Applicable. 


Applicable  unless  area  is  a 
ginal  rwnattainment  area." 


'mar- 


Applicable  if  post-1987  SIP  does 
not  adequately  demonstrate  at- 
tainment within  3-year  period  or 
if  design  value  of. 

Not  applicable. 


Applicable  unless  area  is  a  "mar- 
ginal nonattainment  area." 


Not  applicable. 

0.16  ppm  or  above  for. 


Applicable  unless  area  is  a  "mar- 
ginal nonattainment  area." 
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TAeLE  L— Summary  of  Ozome  and  Carbon  Monoxide  SIP  ReomREMENTS— Continued 


Type  of  area 


XVL  Same  as  XV.  but  cannot  ade- 
quately demonstrate  attainment 
within  3-year  period  in  post- 
1987  SIP. 


Federally  Preeorlbed 

Requirements  Appicatile  Before 

1987  and  Tlierefore  Not 

Creditalile  TowranJ  Meeting 

Requirement  in  Column  C 

(Assumes  No  Approvable 

Photochemical  Dispersion 

Modeling  Demonstration) 


Ctzone;  RACT  for  major  sources  in 
CTG  I  arvj  II  in  designated  non- 
attainment  area  (or  other  control 
area  approved  in  Part  D  SIP). 


B 


Federally  Presuibod 
Requirements  Applicable  for  ttie 

First  Time  After  1987  and 
Therefore  CreditaMe  *  Toward 
Meeting  Requirement  in  Column  C 
(Assumes  No  ^provable 
PhutochotTMcal  Dispersion 
Modelir>g  Demonstration) 


Ozone:  RACT  lor  CTG  IH  and  tor 
non-major  CTG  I  and  II  sources 
n  the  central  counly(ies). 

Ozone  and  CO:  Enhanced  l/M  re- 
quired only  for  areas  above 
200,000  urt>anized  population, 
with  aedit  for  entire  program 
toward  meeting  Column  C  re- 
quirement. 


Requirement  for  Annual  Average 
Emission  Reduction  of  3  Percent 
of  Adjusted  Base  Year  Inventory 
for  MSA/CMSA  Commencing  in 
the  Year  of  the  SIP  Call 


Applicable. 


*  Except  in  areas  that  included  tfiese  requirements  in  the  portions  of  their  SIP's  approved  on  or  before  publication  of  today's  notice. 

■Defined  as  an  area  able  to  demonstrate  near-term  attainment  with  only  (1)  federally-implemented  measures,  (2)  measures  required  for  the 
area  in  EPA's  pre- 1987  guidance,  and  (3)  the  specifically  identified  and  legally  enforceable  commitments  and  adopted  measures  in  the  portions  of 
the  area's  SIP  approved  in  todays  rwtice. 

•^  The  controls  are  applied  in  the  designated  nonattainment  area,  or  control  area  included  in  the  previously  approved  Part  O  SIP,  if  applicable, 
for  areas  currently  designated  nonattainment  under  section  107  and  previously  designated  areas  now  expehenoiig  NAAQS  violations.  For  newly 
found  rKxiattainment  areas,  controls  are  applied  in  the  'central"  courrty. 


Since  future  measures  are  expected  to 
be  increasingly  more  difficult  to  develop 
and  implement,  EPA  believes  that  the 
lower  end  of  this  range  (i.e.,  3  percent 
per  year]  should  be  used  in  determining 
whether  the  State  is  making  reasonable 
e^orts.  In  addition.  EPA  believes  that  a 
requirement  of  less  than  3  percent  per 
year  could  result  in  unreasonably  long- 
term  attainment  dates  for  some  areas. 
Therefore.  EPA  will  presume  that  an 
area  is  making  reasonable  efforts  to 
provide  for  expeditious  attainment  (and 
reasonable  further  progress)  if  its  SIP 
measures  (not  including  the  measures 
described  earlier]  will  produce  average 
annual  emission  reductions  equal  to  3 
percent  of  the  base  year  emissions. 
Once  the  Federal  measures  no  longer 
provide  a  net  benefit,  all  growth 
including  that  from  sources  affected  by 
Federal  measures,  must  be  factored  into 
the  3  percent  requirement.  Stated 
differently,  long-term  ozone  1 

nonattainment  areas  will  need  to    | 
demonstrate  sufficient  reductions  to 
reduce  their  emissions  inventories  by 
the  required  percentage  regardless  of 
the  amount  of  growth  that  occurs  from 
all  source  categories.  In  high-growth 
areas,  this  could  require  reductions  from 
existing  sources  greater  than  an  average 
annual  3  percent,  in  order  to  compensate 
for  new  source  (or  vehicle]  growth.  The 
EPA  solicits  comments  on  whether  it 
should  alleviate  the  additional  pressure 
that  growth  would  create,  by  permitting 
States  to  use  the  expected  reductions 
from  the  FMVCP  to  compensate  for 
emissions  growth  while  meeting  their 


percent  reduction  requirement  (as  long 
as  the  FMVCP  program  and  other 
Federal  measures  provide  a  net 
reduction]. 

Areas  that  cannot  demonstrate 
attainment  within  the  3-year  period  in 
section  110(a)(2KA]  may  seek  to  avoid 
the  construction  ban  by  demonstrating 
attainment  within  the  extended  period 
allowed  by  section  110(e].  As  indicated 
earlier,  that  section  permits  a  2-year 
extension  of  the  attainment  date  only  if: 

(A)  One  or  more  emission  sources  (or 
classes  of  moving  gources)  are  unable  to 
comply  with  the  requirements  of  such  plans 
which  implement  such  primary  standard 
because  the  necessary  technology  or  other 
alternatives  are  not  available  or  will  not  be 
available  soon  eiMugh  to  permit  compliance 
within  such  3-year  period,  and 

(B)  The  State  has  considered  and  applied 
as  a  part  of  its  plan  reasonably  available 
alternative  means  of  attaining  such  primary 
standard  and  has  justifiably  concluded  that 
attainment  of  such  primary  standard  within 
the  3  years  cannot  be  achieved. 

It  is  clear  that  Congress  intended  to 
authorize  EPA  to  consider  the  economic 
feasibility  or  reasonableness  of  the 
available  means  of  attainment  in  making 
the  judgment  under  paragraph  (A].  (If 
Congress  had  not  intended  to  do  so,  no 
area  would  be  eligible  for  the  extension, 
since  all  areas  can  attain  the  standard 
within  3  years  simply  by  shutting  down 
all  economic  activity.]  "Therefore,  EPA 
interprets  paragraph  (A]  to  require  only 
a  showing  that  the  implementation  of 
the  "reasonably  available  alternative 
means"  (RAAM]  described  in  paragraph 
(B)  would  not  bring  about  attainment 


within  3  years.  Paragraph  (B),  then, 
would  provide  assurance  that  those 
reasonably  available  means  are  indeed 
implemented  to  achieve  progress  within 
the  3-year  period. 

Therefore,  an  area  will  be  eligible  for 
the  2-year  extension  if  it  demonstrates 
that  it  is  actually  implementing  the 
RAAM  within  the  3-year  period  and  that 
it  still  cannot  attain  within  that  3-year 
period.  The  area  then  would  not  be 
subject  to  the  construction  ban  if  it 
could  then  demonstrate  attainment  in 
the  2-year  extension  period.  The  E^A 
proposes  to  defme  the  RAAM  as  the  set 
of  prescribed  measures  and  the  emission 
reduction  percentage  that  are  also 
applicable  to  other  long-term  ozone 
nonattainment  areas. 

ii.  Carbon  Monoxide.  For  long-term 
CO  nonattainment  areas,  EPA  proposes 
to  define  "reasonable  efforts"  as  two 
sets  of  measiu^s— one  for  hotspots  and 
one  for  areawide  problems. 

For  hotspots.  defined  for  these 
purposes  as  localized  problems  with 
localized  solutions  (such  as  traffic 
changes  at  the  hotspot  locations],  EPA 
will  require  the  State  to  include  in  its 
SIP  revisions  enforceable  commitments 
(1]  to  implement  the  localized  solutions 
for  all  currently  known  hotspots  by  the 
end  of  the  3-year  period  and  (2]  for  all 
hotspots  identified  for  the  first  time 
within  that  period  or  thereafter,  to 
implement  the  localized  solutions  within 
3  years  of  the  identification. 

For  areas  that  have  areawide  CO 
problems,  EPA  proposes  to  define 
"reasonable  efforts"  as,  in  addition  to 


any  hotspot  requirements  that  may 
apply,  the  average  annual  emission 
reduction  described  above  for  long-term 
ozone  nonattainment  areas.  Although 
past  CO  SIFs  have  relied  primarily  on 
the  FMVCP  to  reduce  emissions  by  this 
range  of  annual  levels,  EPA  believes 
that  additional  measures  are  potentially 
available  at  reasonable  cost  for 
application  in  these  long-term  areas.  A 
list  of  available  measures  that  States 
should  consider  in  deciding  how  to  meet 
the  percent  reduction  requirement 
appears  in  Appendix  C. 

As  discussed  above  for  ozone.  States 
should  develop  their  control  strategies 
so  that  the  minimiun  3  percent  reduction 
starts  as  early  as  possible  and  occurs  at 
a  continuous  rate  until  attainment  is 
achieved.  But.  for  the  same  reasons 
discussed  above  for  ozone,  the  earliest 
practical  date  to  assess  compliance  with 
the  reduction  requirement  will  be  in 
1993  (for  the  year  1992].  States  will  be 
required  to  achieve  creditable  emission 
reductions  of  at  least  15  percent  (an 
average  of  3  percent  over  the  5-year 
period  of  1988-1992)  by  the  end  of  1992. 
Thereafter,  States  must  achieve 
reductions  of  at  least  9  percent  every  3 
years  until  attainment 

The  EPA  is  considering,  however, 
whether  it  may  be  appropriate  to  require 
a  lesser  reduction  from  long-term  CO 
nonattainment  areas  (perhaps  especially 
in  the  period  shortly  after  the  SIP 
revision  is  due).  In  contrast  to  the  case 
for  ozone,  these  areas  will  not  be  able  to 
rely  signiHcantly  on  stationary  source 
control  measures  to  supplement  TCM's 
as  a  means  to  meet  the  requirements. 
Most  CO  nonattainment  problems  result 
almost  exclusively  from  automotive 
pollutants.  Thus,  it  may  be  more  difficult 
for  CO  nonattainment  areas  than  for 
ozone  nonattainment  areas  to  meet  a  3- 
percent  reduction  requirement  (in 
addition  to  offsetting  growth),  at  least  in 
the  short  term.  The  EPA  solicits 
comments  especially  on  how  to  assiu-e 
that  local  areas  aggressively  continue  to 
implement  reasonably  available  local 
controls  while  not  requiring  more 
control  than  can  or  needs  to  be 
achieved,  i.e.,  is  3  percent  most 
appropriate  or  is  another  level  or 
approach  more  appropriate? 

So  long  as  federally-implemented 
measures  continue  to  achieve  a  net 
emissions  reduction,  considering  growth 
in  Sources  affected  by  those  Federal 
measures,  States  will  not  be  required  to 
account  for  such  growth  in  meeting  the  3 
percent  requirement.  However,  States 
must  account  for  all  other  source  growth 
during  this  period.  Once  the  Federal 
measures  no  longer  provide  a  net 
benefit,  all  growth  must  be  factored  into 


the  3  percent  requirement.  The  EPA 
solicits  comment,  however,  on  whether 
it  should  alleviate  the  additional 
pressiue  that  growth  could  create,  by 
permitting  States  to  use  the  expected 
reductions  from  the  FMVCP  to 
compensate  for  stationary  soiu-ce 
emissions  growth  in  their  percent 
reduction  calculations. 

As  in  the  case  of  ozone,  EPA  will  use 
the  requirements  for  long-term  areas, 
described  above,  as  its  definition  of 
"reasonably  available  alternative 
means,"  for  the  purpose  of  its  decisions 
on  whether  to  grant  extensions  to  CO 
nonattainment  areas  imder  section 
110(e). 

b.  Attainment  Dates.  The  attainment 
dates  that  EPA  believes  will  reflect 
"reasonable  efforts"  for  long-term  ozone 
and  CO  nonattainment  areas  are  the 
dates  on  which  attainment  of  the 
relevant  standard  is  projected  to  occur  if 
the  required  level  of  progress  is 
achieved. 

Thus,  the  applicable  "reasonable 
efforts"  attainment  date  for  an  area  will 
turn  on  the  percent  reduction  required. 
As  a  simplified  example,  if  an  area 
needs  a  50  percent  VOC  emission 
reduction  to  attain  the  ambient  standard 
and  if  national  measures  (e.g.,  FMVCP, 
RVP,  onboard)  will  provide  reductions 
of  20  percent  the  area  must  achieve  a 
net  emission  reduction  (accounting  for 
growth]  of  30  percent.  Assuming  the 
minimiun  required  rate  of  progress  of  3 
percent  per  year,  the  area  must  show 
that  its  strategy  will  provide  for 
attainment  within  10  years  of  the  base 
year  (30  percent  reduction  divided  by  3 
percent  reduction  per  year)." 
Procedures  and  a  worksheet  for 
calculating  the  attainment  date  are  in 
Appendix  K.  For  areas  demonstrated  to 
be  limited  to  CO  hotspot  problems  and 
their  solutions,  the  attainment  date  is 
the  date  (presiuned  to  00010*  within  the  3 
year  period]  by  which  all  necessary 
hotspot  control  measiu'es  will  be 
implemented. 

C.  Measures  Selected  by  the  State. 
States  are  required  to  select  such 
measures  as  will  allow  their 
nonattaiiunent  areas  to  attain  by  the 
required  date  as  discussed  in  section 
rV.B.  and  to  show  the  required 
expeditious  progress  in  the  interim. 
There  are  conceivably  a  variety  of 
different  control  programs  which  could 
achieve  this  requirement.  The  discussion 
below  addresses  some  issues  that  are 
likely  to  arise  as  the  States  study  and 
select  control  measures  after  1987. 


"  Provided  that  the  federally-implemented 
measures  produce  the  20  percent  reduction  within 
the  same  10-year  period. 


1.  Stationary  Source  Control 
Measures.  The  EPA  has  prescribed 
RACT  requirements  for  the  Group  I,  II. 
and  ll^CTG  sources  discussed  in  section 
IV .A.  and  previously  approved  SIP's 
may  have  included  additional  stationary 
sources  control  obligations  (as  shown  in 
Table  I).  Rather  than  specifically 
prescribe  yet  additional  control 
requirements  needed,  this  policy 
requires  an  average  3  percent  reduction 
in  emissions  per  year  for  many  areas,  as 
described  in  section  IV.B. 

In  order  for  an  area  to  show  the 
required  3  percent  reduction,  it  may  be 
necessary  for  stationary  source  controls 
beyond  those  specifically  required  by 
EPA  to  be  adopted.  In  areas  that  exceed 
the  ozone  standard  by  a  wide  margin,  it 
seems  almost  a  certainty  that  new 
stationary  soiut:e  control  measures  will 
have  to  be  incorporated  into  the  SIP. 

Stationary  sources  fall  into  two  types: 
(1)  Point  soiuces  and  (2)  area  sources. 
States  will  have  to  evaluate  what 
stationary  sources  in  affected  areas  are 
present  and  not  already  covered  by  EPA 
requirements.  Table  Ol  in  Appendix  C 
gives  a  list  of  various  types  of  stationary 
point  sources  which  are  not  covered  by 
(TTC's.  Appendix  C  also  contains  titles 
of  some  technical  reports  written  by 
EPA  which  may  be  of  help  to  States  as 
they  evaluate  non-CTTG  source  control. 
The  Table  C-1  list  could  be  a  good 
starting  point  for  States  to  use  in 
evaluating  where  emission  reductions 
can  be  made  through  stationary  source 
control.  However,  this  list  is  neither 
exhaustive  nor  prescriptive,  and  each 
State  should  examine  its  own  emission 
inventory  to  identify  stationary  point 
sources  that  may  be  suitable  for  control. 

Area  sources  can  give  rise  to  VOC 
emissions  which,  in  some  locations,  may 
be  as  large  or  larger  than  point  sources. 
However,  area  sources  are  often  not 
addressed  in  control  programs  and  have 
not  been  controlled  in  many  locations  in 
the  past. 

Area  sources  are  emission  sources 
that  are  relatively  small  taken 
individually,  but  in  the  aggregate  are 
large,  because  there  are  large  numbers 
of  these  sources  scattered  throughout 
the  area.  An  example  would  be 
architectural  coatings.  Thousands  of 
homeowners  in  an  urban  area  may  each 
use  a  few  gallons  of  paint  per  year. 
Individually,  each  user's  VOC  emissions 
are  small,  but  taken  together,  because  of 
the  large  number  of  individual  users, 
emissions  could  be  relatively  large. 
Table  C-1  in  Appendix  C  lists  some 
important  area  sources  that  States 
should  consider  controlling  for  large 
VOC  reductions.  One  item  on  the  list 
which  may  need  explanation  is 
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"consumer  solvents."  This  term  covers 
solvent  emissions  from  common 
household  items  such  as  aerosol  paints 
from  small  spray  cans,  hair  spray, 
cleaners,  insect  sprays.  poHshes,  waxes, 
deodorants,  and  many  other  common 
items.  Control  measures  to  reduce  VOC 
emissions  from  these  items  would 
probably  entail  reformulating  the 
product  «o  that  it  contained  less  VOC. 
perhaps  by  making  it  as  a  waterbome 
product. 

For  stationary  sources,  in  order  for 
emission  limiting  regulations  and  control 
measures  to  be  properly  adopted,  the 
regulation  or  measure  must  meet  the 
requirements  for  public  hearing,  be 
adopted  by  the  appropriate  board  or 
authority,  and  establish,  by  regulation  or 
permit.  ■  schedule  and  date  for  each 
affected  facility  to  achieve  compliance. 

2.  AJr  Toxics/Ozone  Policy  Interface. 
Ozone  SiP  development  has  significant 
relevance  to  important  nationwide 
efforts  currently  under  way  for  the 
oontrol  of  toxic  air  pollutants.  Hiis  is  in 
part  true  because  both  programs  are 
concerned  with  many  of  the  same 
sources  and  are  being  implemented  in 
large  measure  by  the  States  and  local 
agencies.  For  these  and  other  reasons 
(stated  below),  EPA  is  proposing  a 
policy  which  stresses  that  the 
development  of  ozone  SiP's  should, 
wherever  possible,  incotporate 
measures  that  reflect  air  toxics  controls. 

Air  toxics  present  a  complex  national 
problem  resulting  from  numerous  and 
diverse  sources.  A  large  potential 
problem  is  believed  to  exist  from  the 
mixture  of  sources  and  toxic  poUntants 
present  in  most  maior  urban  areas  that 
are  also  nonattainment  for  ozone. 

Under  EPA's  National  Air  Toxics 
Strategy,  released  in  June  1985,  the 
Administrator  stressed  the  importance 
of  using  all  available  existing  authority 
to  address  the  air  toxics  problem.  One 
of  the  principal  existing  authorities 
envisioned  for  use  under  the  strategy  is 
that  contained  in  section  110  of  the  Act 
governing  SIP  development,  since  it  had 
proven  in  the  past  to  be  effective  in 
limiting  the  aggregate  risk  to  the  public. 
Based  on  previous  estimates  within 
EPA's  6-month  study,'''  particulate     i 
matter  and  VOC  SIP  actions  are 
believed  to  have  reduced  the  aggregate 
risk  from  16  different  toxic  pollutants  by 
about  50  percent  during  the  period  from 
1970  to  1980.  A  follow-up  study  suggests 
that  additional  reductions  of  25  percent 
and  more  would  result  from  new  SIP 
control  activities.  Many  of  the  same 
sources  causing  the  ozone  problem  will 


"  Tim  Air  Toxic*  Probles  in  (W  United  Slate*: 
An  Analysis  of  Cancer  Risks  for  Selected  Pollutants. 
US  EPA.  May  1965. 


be  of  concern  in  evolving  State  air 
toxics  programs.  Thus,  for  reasons  of 
regulatory  effectiveness,  administrative 
efficiency,  and  good  sense  the 
development  of  ozone  SIP's  and  State 
air  toxics  confrol  programs  should  be 
well  coordinated  in  their  timing  and 
substance. 

Toxics  and  ozone  control  programs 
should  be  coordinated  at  various  levels. 
First,  State  and  local  programs  will  be 
encouraged  to  develop  and  implement  a 
toxics  component  in  their  ozone  plans 
on  their  own  initiative.  This  is 
conducive  to  efTicient  air  quality 
management  because,  as  stated  above, 
the  ozone  and  toxics  efforts  address 
many  of  the  same  sources.  Second,  EPA 
can  promote  the  adoption  of  toxics 
measures  through  the  way  it  reviews 
SIP's.  This  can  take  the  form  either  of 
discouraging  proposed  provisions  that 
are  counterproductive  to  toxics  control 
or  of  encouraging  productive  measures 
as  part  of  general  determinations  of 
whether  "reasonable  efforts"  are  being 
made.  Third,  EPA  will  consider  air 
toxics  concerns  in  its  own  actions 
relative  to  ozone  SIP  development. 
These  actions  include  the  possible 
development  of  any  nationally 
presumptive  VOC  control  measures  or 
promulgation  of  any  measures  under 
section  110(c)  of  the  Act.  Finally, 
increased  attention  t^an  be  paid  in 
nonattainment  new  source  review 
permitting  under  Part  D  of  the  Act  to 
reflect  an  intended  consideration  of  air 
toxics. 

The  EPA  is  in  the  process  of 
examining  a  variety  of  potential 
strategies  for  reducing  air  toxics  in  the 
context  of  VOC  control  and  estimating 
the  payoff  associated  ynXh  these  various 
potential  SIP  measures.  This  should 
assist  State  and  local  agencies  in  not 
only  maximizing  total  environmental 
benefit  of  the  VOC  control  strategies 
selected  but  also  in  avoiding  control 
measures  that  are  counter-productive. 
The  EPA  intends  that  this  initial 
guidance  be  available  in  time  to 
facilitate  implementation  of  the  policy 
on  ozone  and  air  toxics  as  articulated 
above.  TTw  EPA  solicits  comments  on 
what  this  guidance  should  consist  of  and 
on  the  contents  of  today's  proposed 
policy  for  coordinating  air  toxics  control 
and  ozone  ^P  development. 

3.  Transportation  Control  ^feasa^es.  . 
In  many  cities  exceeding  the  ozone 
NAAQS,  mobile  sources  make  up  one- 
half  or  more  of  the  VOC  emissions.  The 
CO  nonattainment  problem  is  almost 
exclusively  related  to  mobile  sources. 
The  EPA  recognizes  that  many  cities  are 
experiencing  high  rates  of  growth  in 
overall  VMT,  which  will  overcome 


reductions  from  the  FMVCP  and  I/M 
programs  in  the  near  future.  In  a  few 
cities  with  extremely  rapid  growth,  this 
event  has  already  occurred.  The  EPA 
believes  that  many  metropolitan  areas 
will,  of  necessity,  evaluate  and  select  for 
the  control  strategy,  transportation 
measures  capable  of  offsetting  the 
effects  of  such  growth  in  the  future  to 
the  extent  necessary  to  provide  for 
attainment  and  miaintenance.  and  to 
meet  the  required  rate  of  progress. 

a.  Requirements  for  Adoption  of 
Transportation-Related  Control 
Measures.  Emission  reductions  from  the 
transportation  sector  range  from  short- 
term  measures  that  can  be  developed 
and  implemented  over  a  few  months  or 
a  coi4)le  of  years  and  with  limited 
iniergovemmental  coordination,  to 
measures  that  involve  very  complex 
planning  and  extensive  political 
processes.  The  latter  measures  are 
generally  referred  to  as  "long-term" 
measures,  lliese  long-term  measures 
will  generally  be  more  difficult  to 
implement,  have  higher  social  impacts, 
and  therefore  have  a  greater  degree  of 
public  interaction.  In  certain  cases, 
some  of  these  measures  (e.g.,  tax 
disincentives  and  vehicle  restrictions) 
could  be  implemented  in  the  short-term: 
however,  the  States  may  choose  to 
implement  these  measures  later  in  their 
long-teim  strategies  due  to  the  high 
social  impacts.  In  other  cases,  it  may 
take  a  long  time  to  develop  these 
measures  conceptually,  develop  the 
technical  details,  and  secure  the 
necessary  funding  (e.g.,  major  mass 
fransit  projects).  While  the  States  may 
choose  measures  as  long-term  measures 
for  these  noted  reasons,  EPA  believes 
that  for  the  SIP  sfrategy  to  be  credible 
and  approvable,  there  must  be  at  least 
some  minimum  "form  of  adoption"  for 
these  long-tfrm  measures.  This  adoption 
may  be  somewhat  different  from  that  of 
the  short-term  measures  that  have 
implementation  commencing  in  the 
immediate  future.  However,  the  long- 
term  measure  adoption  must  be 
sufficiently  binding  on  the  State  to 
assure  that  the  identified  measure  will 
in  fact  be  implemented  according  to  the 
schedule  approved  in  the  sfrategy. 

Transportation  confrol  measures  are 
to  meet  the  following  criteria  in  order  to 
be  considered  as  properly  adopted.  The 
SIP  must  contain  the  following: 

(1)  A  complete  description  of  the 
measure  and  its  estimated  emission 
reduction  benefits  must  be  provided; 

(2)  Evidence  that  the  measure  was 
properly  adopted  by  the  jurisdiction(s) 
with  legal  authority  to  commit  to  and 
execute  such  program  (e.g..  Attorney 
General's  certification  of  adoption); 


(3)  Evidence  that  funds  to  implement 
the  measure  are  obligated  or  on  an 
acceptable  schedule; 

(4)  Evidence  that  all  necessary 
approvals  have  been  obtained,  from  all 
appropriate  governmental  entities, 
including  State  Highway  Departments 
where  applicable: 

(5)  A  schedule  for  completion  of 
planning,  engineering,  development, 
start  of  construction,  if  applicable,  and 
for  start  of  operation  which  has  been 
adopted  by  the  implementing  agency  in 
an  appropriate  enforceable  form;  and 

(6)  A  description  of  the  monitoring 
program  to  assess  the  effectiveness  of 
the  measure  and  to  allow  for  in-place 
corrections  or  alterations  to  obtain  the 
full  effectiveness. 

As  noted  above,  EPA  believes  that  for 
some  areas  to  attain  the  ozone  or  CO 
standard,  certain  additional  measures 
will  be  required,  over  and  above  those 
now  commonly  accepted  as 
implementable  in  the  short  term.  In 
previous  SIP  submittals,  EPA  has 
accepted  commitments  from  States  to 
study  various  confrol  scenarios,  with  the 
condition  that  the  State  submit  a  future 
SIP  revision  describing  the  results  of  its 
study  and  adopting  a  particular  confrol 
measure  or  measures  to  adequately 
demonstrate  attainment.  Such  "open- 
ended"  study  programs  have  rarely 
resulted  in  adopted  confrol  viiudi  has 
contributed  to  the  emimions  reductions 
shortfalls  that  have  prevented  these 
areas  from  achieving  attainment 

The  EPA  proposes  today  that,  for 
areas  needing  long-term  measures 
(including,  but  not  limited  to,  TCM's)  to 
demonstrate  attainment  of  the  NAAQS, 
such  SIP  revisions  must  contain 
"adequately  adopted"  programs  to 
ensure  that  commencement  of 
implementation  of  those  measures 
occurs  in  the  most  expeditious  manner 
practicable.  The  EPA  recognizes  that  not 
all  areas  needing  such  long-term 
measures  will  be  able  to  complete  all  of 
the  necessary  and  required  activities 
and  processes  associated  with  such 
long-term  measures  by  the  due  date  of 
the  initial  SIP.  Therefore,  for  those  areas 
requiring  long-term  measures  to 
demonstrate  attainment  but  that  cannot 
fully  complete  the  adoption  process 
associated  with  such  measures  in  the 
first  2  years,  EPA  will  allow  a  two-phase 
adoption  process.  The  initial  SIP  must 
identify  the  long-term  measures, 
estimate  their  expected  emissions 
reduction  benefit,  describe  the  various 
processes  to  complete  all  planning, 
funding,  and  review  by  the  various 
agencies  and  organizations  involved, 
define  the  decision  steps  leading  to 
adoption,  and  provide  a  schedule  and 


commitment  for  completion  of  adoption 
of  these  measures. 

The  second  phase  of  the  adoption 
process  will  require  that  the  measure  be 
submitted  to  EPA  in  "final  adopted" 
form,  in  the  most  expeditious  manner 
but  no  later  than  3  years  after  the  initial 
SIP  is  due  (see  Section  II.  Planning 
Schedules).  In  addition,  this  second 
submittal  is  to  provide  a  final  schedule 
for  the  implementation  of  the  previously 
selected  measure(s)  described  in  the 
initial  SIP. 

If  the  States  fail  to  carry  out  their 
adoption  process  with  respect  to  these 
measures,  EPA  will  consider  that  the 
State  is  not  making  reasonable  efforts  to 
develop  a  plan  which  provides 
expeditious  attainment  and  the  State, 
therefore,  may  be  subject  to  additional 
sanctions. 

ITie  EPA  recognizes  that  some  of 
these  long-term  measures  may  not 
actually  be  scheduled  for 
implementation  until  well  into  the 
future.  However,  given  the  overall 
emission  reduction  targets  for  some  of 
these  areas  and  the  lead  times  required 
to  implement  such  measures,  EPA 
believes  that  requiring  this  "up-front 
adoption"  from  the  State  will  provide 
some  additional  assurances  that  the  air 
quality  standards  will  be  achieved  in  a 
manner  consistent  with  the 
demonstration. 

In  subsequent  rounds  of 
demonstrations  (every  6  years)  when  a 
new  demonsfration  is  made,  there  may 
be  an  opportunity  to  revise  the  measures 
and  provide  additional  detailed 
information  and  milestones  regarding 
the  implementation  of  those  measures. 
Any  modifications  to  the  sfrategy  must 
ensure  that  the  requfred  annual  emission 
reductions  are  achieved. 

D.  Role  of  Nitrogen  Oxides  fNO^).  The 
efficacy  of  VOC  and  NO,  confrols 
depends  on  the  relative  amounts  of  each 
pollutant  in  the  atmosphere.  If  there  is  a 
lot  of  VOC  and  little  NO,  ozone  can  be 
reduced  by  controlling  the  limiting 
ingredient  (NOJ.  Relative  amounts  of 
VOC  and  NO,  are  expressed  as  the 
NMOC/NO,  ratio.  The  higher  the  ratio, 
the  more  likely  NO,  confrols  are  to  be 
beneficial.  In  some  cases 
(photochemical  grid  models),  this  ratio  is 
derived  from  inventories  and 
meteorological  inputs.  In  others  (EKMA 
model),  it  is  derived  from  measured 
data.  "There  is  considerable  uncertainty 
attendant  to  both  approaches.  The  EPA 
has  been  conducting  special,  limited 
duration  studies  for  the  past  3  years  in 
which  NMOC/NO,  ratios  were 
measured.  Although  there  is  wide 
variability  in  the  data,  typical  ratios 
appear  to  be  about  12:1.  this  value  is  in 
a  range  where  NO,  controls,  in  addition 


to  VOC  reduction,  could  be  useful  in        ' 
reducing  ozone  under  some  conditions. 
Evidence  suggests  that  each  city  can  be 
characterized  in  terms  of  a  "critical" 
NMOC/NO,  ratio  above  which  control 
of  NO,  may  be  beneficial  in  reducing 
ozone.  Based  on  currenUy  available 
information,  EPA  believes  a  critical  ratio 
may  be  about  10:1.  Therefore, 
recognizing  this  potential  for  NO, 
controls  to  confribute  in  an  ozone 
attainment  sfrategy.  EPA  proposes  to 
require  post-1987  ozone  SIP's  to  evaluate 
the  effectiveness  of  locally-implemented 
NO,  control  where  the  median  ambient 
NMOC/NO,  ratio  is  equal  to  or  above 
10:1.  Below  this  ratio,  benefits  of 
reducing  NO,  in  addition  to  VOC  are 
less  likely.  Of  course.  States  may  still 
evaluate  NO,  controls  at  ratios  below 
10:1,  even  though  EPA  does  not  require 
the  evaluation. 

The  effectiveness  or  advisability  of 
NO,  reductions  could  be  assessed  to 
determine  their  ability  to  (1) 
expeditiously  reduce  peak  ozone,  (2) 
woric  effectively  with  VOC  measures 
needed  to  attain  the  NAAQS,  and  (3) 
reduce  population  exposure  to  ozone. 
Guidance  describing  the  technical 
requirements  for  the  evaluations  is 
contained  in  "Consideration  of  NO, 
Contix)l  in  Ozone  SIP's."  EPA.  Sept.  1987 
(Draft). 

Upon  completion  of  the  evaluation. 
States  may  proceed  to  identify  and,  if 
appropriate,  implement  NO,  measures 
which  will  supplement  VOC  confrols 
and  produce  attainment  of  the  ozone 
NAAQS.  The  EPA  will  requfre  States 
implementing  NO,  measures  to 
determine  a  minimum  rate  of  NO, 
emission  reduction  which  will  result  in 
attainment  as  expeditiously  as  a  VOC- 
only  sfrategy.'*  Then,  the  VOC  annual 
reduction  requirement  may  be  adjusted 
such  that  the  VOC  sfrategy  achieves 
reductions  at  a  uniform  rate  from  the 
date  of  the  SIP  call  to  the  attainment 
date  previously  determined  by  the  VOC- 
only  sfrategy.  The  procedure  for  this  is 
included  in  the  proposed  Policy 
Statement  at  the  end  of  this  notice. 

The  EPA's  present  policy  allows  NO, 
controls  to  supplement  VOC  strategies 
in  certain  cases.  However,  because 
certain  VOC  RACT  controls  are 
required  (see  Table  I)  as  assurance  of 


"  For  delermining  compliance  with  this  rale,  EPA 
will  not  require  States  to  account  for  growth  in 
sources  affected  by  federally  implemented  NO, 
measures  (i.e..  FMVCP)  so  long  as  these  measures 
continue  to  achieve  a  net  emission  reduction 
considering  the  effects  of  such  growth.  However. 
Stales  must  account  for  all  other  sources  growth 
during  this  period.  After  this  period,  all  growth  muat 
be  considered  in  determining  compliance  with  the 
rate. 
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attainment  (in  recognition  of  the 
uncertainties  associated  with  the  BKMA 
modeling  demonstrations)  substitution 
of  NO,  control  for  the  required  VOC 
RACT  controls  is  not  allowed  unless 
supported  by  a  rigorous  demonstration 
using  photochemical  grid  modeling.  The 
EPA  will  continue  this  policy. 

E.  Control  of  Transported  Ozone  and 
Precursors — 1.  Northeastern  States.  The 
EPA  recognizes  that  the  phenomenon  of 
multi-day  transport  of  ozone  and  its 
precursors  in  the  northeastern  States 
significantly  complicates  efforts  of 
individual  States  to  develop  strategies  to 
attain  the  ozone  NAAQS.  With  a  nearly 
continuous  string  of  closely  located 
urban  areas  spread  over  extended 
distances  and  political  boundaries,  this 
portion  of  the  country  will  ultimately 
need  a  regionwide  analysis  to  determine 
the  collective  adequacy  of  various  State 
control  strategies. 

Northeastern  States  need  information 
to  estimate  inbound  ozone  and 
precursors  when  they  use  urban  scale 
models,  and  to  evaluate  the  effects  of 
both  regional  and  combined  urban 
ozone  control  strategies  on  regional 
ozone  and  precursor  levels.  Applications 
of  the  EPA-developed  ROM  and 
subsequent  interpretation  of  the  results 
will  provide  this  information.  However, 
due  to  the  need  for  the  development  of  a 
regional  emissions  data  base  and 
multiple  strategy  assessments,  the  ROM 
results  will  not  be  available  until  after 
the  upcoming  SIP  revisions  are  due. 

Section  110(a)(2)(E)  requires  each  SIP 
to  contain  provisions  adequate  to 
prohibit  emissions  from  stationary 
sources  in  the  State  that  would  "prevent 
attainment  or  maintenance  by  any  other 
State"  of  any  standard.  For  the  reasons 
described  in  the  section  entitled 
"Affected  Areas,"  EPA  believes  that 
States  must  account  for  the  emissions 
contribution  of  attainment  areas  located 
within  a  CMSA  (or  MSA)  to 
nonattainment  problems  within  the 
same  CMSA  (or  MSA).'*  This  is 
required  even  where  the  attainment 
areas  lie  across  the  State  border  from 
the  nonattainment  areas  within  the 
CMSA  (or  MSA).  To  ensure  this,  EPA 
will  issue  SIP  calls  for  all  counties 
within  the  CMSA  (or  MSA),  as  well  as 
non-MSA  counties  adjacent  to  the 
CMSA  (or  MSA)  that  are  experiencing 
violations  of  the  standard.  These 
contributing  areas  will  be  required, 
through  the  planning  process  described 
earlier  in  this  notice  and  the  use  of 
acceptable  urban  scale  models,  to  show 


that  their  emissions  controls  are 
adequate  to  meet  the  requirements  of 
section  110(a)(2)(E). 

The  EPA  believes  that  the  planning 
requirements  for  CMSA's  (or  MSA's) 
and  adjacent  non-MSA  counties  will 
satisfy  the  requirements  of  section 
110(a)(2)(E)  to  the  extent  allowed  by 
current  urban  scale  modeling 
capabilities.  These  requirements,  which 
focus  on  reducing  emissions  from 
CMSA's  (MSA's)  and  adjacent 
nonattaining  non-MSA  areas,  will 
address  a  majority  of  emissions 
contributing  to  ozone  concentrations 
produced  and  transported  within  the 
northeast  region  (see  discussion  below). 

Moreover,  EPA  believes  that  until  the 
ROM  effort  is  concluded,  the  Agency 
cannot  determine  the  impact  that  these 
emissions  have  on  multi-day  transport 
of  ozone  and  its  precursors.  Current 
information  on  such  transport  is 
insufficient  to  support  a  finding  under 
section  110(a)(2)(H)  that  the  SIP's  for 
areas  outside  those  covered  by  today's 
proposal  are  substantially  inadequate  to 
meet  the  interstate  transport  safeguards 
in  section  110(a)(2)(E).  See  49  FR  48152 
(December  10, 1984)  and  49  FR  34851 
(September  4, 1984),  for  a  more  detailed 
discussion  of  EPA's  interpretation  of 
section  110(a)(2)(E). 

Thus,  while  EPA  recognizes  that  ROM 
results  will  be  very  helpful  and 
ultimately  necessary  in  determining  the 
relative  contributions  of  transported 
pollutants  to  ozone  exceedances,  EPA 
does  not  propose  to  allow  a  delay  in  the 
submittal  of  the  post-1987  ozone 
attainment  demonstrations  and  revised 
SIP'S  for  areas  affected  by  ROM.*"  The 
EPA  believes  the  Act  requires  that 
attainment  demonstrations  be  made 
using  currently  available  models  and 
data.  This  means  that  States  must  use 
urban-scale  models,  with  appropriate 
assumptions  of  future  transported  ozone 
and  precursors,  based  on  recent 
experience,  to  provide  city-specific  SIP 
reduction  targets.  (Procedures  for 
estimating  present  and  future 
transported  levels  of  ozone  and 
precursors  for  use  in  the  EKMA  analysis 
are  contained  in  the  revised  EPA 
guidance  documents  "Guideline  for  Use 
of  City-Specific  EKMA  in  Post-1987 
Ozone  SIP's"  and  "Consideration  of 


**  References  to  emissions  in  this  section  in  a 
CMSA  (or  MSA)  also  include  all  100  tons  per  year 
stationary  sources  within  25  miles  of  the  CMSA  (or 
MSA]  boundary. 


*"  To  aid  in  the  development  of  regional 
strategies  using  results  of  the  ROM  analysis  in  the 
Northeast  (ROMNET).  EPA  is  proposing  a  Slate/ 
EPA  advisory  committee.  The  committee  would 
consist  of  senior  EPA  and  State  management.  The 
EPA  expects  this  committee  to  (1)  coordinate  with 
the  ongoing  ROMNET  programs,  (2)  upon 
completion  of  the  ROMNET  analysis  assist  in 
selection  and  testing  of  the  effects  of  regionwide 
control  strategies  in  the  development  of  urban.scale 
plans,  (3]  help  manage  conflicts,  and  (4)  review 
appropriate  technical  and  policy  guidance. 


Transported  Ozone  and  Precursors  in 
Regulatory  Applications.")  This  urban- 
scale  analysis  must  be  submitted  with 
the  initial  SIP.  The  EPA  expects  that 
implementation  of  control  strategies 
designed  to  meet  these  urban-scale 
targets  will  substantially  reduce  local 
ozone  and  precursor  levels  and,  in  turn, 
will  reduce  transported  ozone  and 
precursor  levels  downwind.  Whether 
these  combined  urban  strategies  are 
adequate  to  produce  attainment  must 
subsequently  be  tested  in  more  refined 
demonstrations  once  the  ROM  results 
are  available. 

One  of  the  issues  concerning  transport 
in  the  Northeast  is  whether  to  include 
upwind  attainment  areas  in  regional 
control  strategies.  These  areas  are 
believed  by  some  to  be  a  significant 
contributor  to  downwind  transport.  To 
assess  the  potential  contribution  of 
these  areas  to  region-wide  emissions 
(and  to  multi-day  transport  problems), 
EPA  compared  the  emissions  in  a  13- 
State  region  *•  to  the  emissions  of  the 
MSA's/CMSA's  within  this  area.  Of  the 
5.9  million  tons  of  VOC  in  the  13-State 
area,  75  percent  are  emitted  in  MSA's  or 
CMSA's  subject  to  this  proposed  policy. 
An  additional  10  percent  of  the  total 
emissions  are  from  mobile  sources  in 
attainment  areas  in  the  13-State  region. 
These  mobile  sources  are,  or  are 
expected  to  be.  controlled  by  Federal 
measures  (FMVCP,  RVP,  and  onboard) 
which  EPA  intends  to  continue  or  to 
promulgate.  Therefore,  a  substantial 
portion  (85  percent)  of  the  VOC 
emissions  in  the  13-State  Northeast 
region  would  be  affected  by  this  policy. 

Transport  directly  affecting 
downwind  cities  on  the  afternoon  of  the 
same  day  it  was  generated  is  primarily 
limited  to  a  100-mile  range.  The  EPA 
also  conducted  a  review  of  emissions  in 
this  smaller  region.  Within  the  100-mile 
range  of  the  MSA's  (or  CMSA's)  located . 
in  the  Northeast  "corridor"  (generally, 
cities  along  the  coast),  EPA's  review 
indicates  that  nearly  all  (95  percent)  of 
the  emissions  in  this  smaller  region  are 
affected  by  this  policy.  This  is  because 
the  emissions  in  this  smaller  region  are 
either  (1)  in  an  MSA  (or  CMSA) 
measuring  nonattainment,  (2)  in  a 
nonattainment  area  in  the  lOG-mile 
range,  or  (3)  come  from  mobile  sources 
controlled  or  to  be  controlled  by  Federal 
measures.** 

*'  Ohio.  West  Virginia.  Maryland,  Delaware.  New 
Jersey.  Pennsylvania,  New  York,  New  Hampshire, 
Connecticut,  Rhode  Island,  Maine,  Massachusetts. 
Vermont,  and  District  of  Columbia.  Source  of 
emissions  data,  1980  National  Acid  Precipitation 
Assessment  Program  (NAPAP). 

*'  See  "Consideration  of  Transported  Ozone  and 
Precursors"  for  draft  recommendations  concerning 
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If  the  ROM  analysis  indicates  that 
further  emission  reductions  are  needed 
from  sowces  in  areas  outside  MSA's 
and  CMSA's  covered  by  today's 
proposal,  EPA  will  use  its  authority 
under  section  110(a)(2)(H)  to  call  for  SIP 
revisions  to  achieve  those  reductions. 
Where  emissions  from  stationary 
sources  in  one  State  are  found  to 
prevent  attainment  in  another  State. 
EPA  will  require  the  upwind  State  to 
address  those  emissions.  Although 
section  110  contains  no  comparable 
provision  to  address  interstate  transport 
of  mobile  source  emissions,  EPA  will 
use  its  authority  under  section 
110(a)(2)(B)  to  require  States  to  address 
mobile  source  emissions  affecting 
nonattainment  problems  elsewhere 
within  their  own  borders  and  Title  II  of 
the  Act  to  address  other  mobile  source 
emissions  as  appropriate. 

2.  Other  Areas  Affected  by 
Transport.**  The  EPA  considers  the 
transport  problem  in  other  areas  to  be 
generally  of  a  single-day  phenomenon 
and  confined  to  a  smaller  scfde  and  to 
involve  fewer  States  and  cities  than  the 
Northeast  problem.  In  addition,  EPA's 
proposed  requirement  diat  the  planning 
area  be  the  MSA/ CMSA  is  intended  to 
address  many  of  these  situations 
involving  smaller  scale  transport. 
Therefore,  EPA  believes  that  transport 
in  these  areas  will  be  handled 
successfully  by  a  combination  of  a 
broader  planning  area  and  urban-scale 
models,  such  as  EKMA  and  Urban 
Airshed.  While  EPA  does  not  anticipate 
the  need  for  a  regional  model  in  areas 
outside  the  Northeast  region  at  the 
present  time,  EPA  clearly  does  not 
intend  to  discourage  the  development  of 
more  refined  analytical  tools  which  can 
be  used  in  long-term  nonattainment 
areas  in  subsequent  rounds  of 
nonattainment  demonstrations. 

F.  Accounting  for  Growth.  The  EPA 
believes  that  one  important  reason  for 
continued  nonattainment  problems  is 
that  the  growth  in  emissions  from  new 
and  existing  sources  was  not  accounted 
for  in  earlier  plans  and  that  control 
requirements  have  been  less  effective 
(than  planned)  in  limiting  or  mitigating 
the  increases.  This  growth,  if  not 
mitigated  in  the  futiu%,  could 
significantly  impede  future  attaimnent  of 
the  ambient  standards. 

The  post-1987  ozone  and  CO  plans 
must  contain  provisions  adequate  to 


considerations  of  transport  in  the  absence  of 
regional  scale  modeling. 

*'  This  policy  does  not  •pecifically  address 
situations  involvinf  international  transport  The 
EPA  intends  to  address  such  situations  through 
separate  Federal  Register  notices  mvoHnng  the 
affected  areas. 


ensure  that  future  growth  will  be 
accounted  for  and  reasonable  further 
progress  is  maintained.**  At  least  two 
options  exist  for  addressing  emission 
increases  from  major  new  sources  or 
existing  major  source  modifications:  (1) 
Require  emission  increases  to  be  offset 
with  decreases  at  other  sources,  or  (2) 
allow  strategies  to  provide  margins  of 
growth  (i.e..  growth  acconunodation)  by 
controlling  beyond  the  federally- 
prescribed  measures  and  other 
measures  already  needed  to  show 
reasonable  further  iMt>gress.  Although 
an  emissions  offset  program  may 
provide  more  direct  control  over 
emissions  growth  at  these  sources.  EPA 
believes  that  areas  still  subject  to  Part  D 
of  the  Act  are  entitled  speciifically  by 
virtue  of  section  173(1)  to  choose 
between  an  offset  program  and  a  control 
strategy  which  provides  a  growth 
accommodation  for  emission  increases. 
In  addition,  EPA  believes  that  the  post- 
1987  nonattainment  policy  should 
establish  consistent  requirements  for  all 
areas  to  the  extent  they  are  consistent 
with  the  language  and  purposes  of 
section  110  and  Part  D.  Therefore,  EPA 
is  proposing  to  allow  all  States  including 
those  subject  to  section  110  [and. 
specifically,  section  110(a)(2)(D)]  to 
choose  between  these  two  approac:he8 
for  addressing  future  emissions 
growth.**  If  the  State  chooses  to  provide 
a  growth  allowance  for  new  or  modified 
sources,  it  must  describe  in  detail  its 
tracking  and  recordkeeping  procedures 
to  manage  such  growth. 

States  may  also  decide  on  the 
approach  for  addressing  growth  from 
minor  or  area  sources.  An  offset 
program  for  minor  point  sources  or 
additional  control  measures  to 
accommodate  growth  from  minor  point 
sources  or  area  sources  coidd  be  used  to 
ensure  that  RFP  is  maintained.  Where  a 
State  has  an  indirect  source  review 
program,  it  may  be  a  useful  tool  for 
evaluating  growth. 

On  a  related  matter  concerning 
emissions  growth  in  designated 
attainment  areas  and  unclassifiable 
areas,*'  EPA  is  proposing  to  discontinue 
its  practice  of  allowing  statewide 
adoption  of  RACT  as  a  substitute  for 
preconstruction  monitoring  required 
under  the  Agency's  prevention  of 
significant  deterioration  program  (PSD). 


**  When  NO,  control  is  part  of  the  ozone  strategy, 
NO,  emissions  must  be  accounted  for  in  accordance 
with  the  provisions  of  this  subsection. 

*•  Of  course,  the  constnrction  ban  on  major 
source  growth  will  continue  in  a  nonattainment  area 
imtil  its  SIP  demonstration  provides  for  attainment 
within  3  years  of  EPA's  approval  of  its  plan. 

**  Areas  where  sufHcient  monitoring  has  not  been 
available  to  determine  whether  the  area  is 
nonattainment  or  not. 


In  the  past,  0>A  has  allowed  States  to 
adopt  RACT  on  a  statewide  basis 
instead  of  requiring  preconstruction 
monitoring  for  VOC  sources  subject  to 
PSD.  The  EPA  now  beheves  that  this 
RACT  option  was  an  inadequate 
substitute  for  the  knowledge  gained 
from  preconstruction  monitoring.  In 
addition,  in  some  cases,  this  policy  was 
also  used  inappropriately  for  sources 
subject  to  nonattainment  requirements. 
As  a  result,  this  policy  allowed  some 
sources  to  avoid  the  offset  requirement 
In  either  case,  EPA  proposes  to  no 
longer  allow  such  substitutions. 

In  addition,  EPA  proposes  to  extend 
the  requirement  for  case-by-case  offsets 
(or  a  growth  allowance  in  an  approved 
SIP)  to  major  new  sources  and 
modifications  to  be  located  in  self- 
generating  rural  ozone  nonattainment 
areas.  In  its  past  policies  (e.g..  44  FR 
20372,  April  4. 1979),  EPA  allowed  such 
construction  in  all  rural  ozone 
nonattainment  areas  without  meeting 
that  requirement.  The  EPA  now 
believes,  however,  that  rural  areas 
shown  to  contribute  significantly  to  their 
own  ozone  problems  shotdd  be  treated, 
for  purposes  of  the  offset/growth 
allowance  requirement,  the  same  as 
urban  ozone  nonattainment  areas.  The 
EPA  proposes  to  retain  its  policy  of  not 
applying  that  requirement  in  nonself- 
generating  rural  ozone  nonattainment 
areas  for  the  reasons  discussed  in  its 
previous  policy  notices. 

The  EPA  believes  that  additional 
emission  reductions  are  achievable 
through  the  NSR/PSD  programs.  States 
may  wish  to  consider  measures  which 
could  obtain  further  control  of  emissions 
from  new  sources  or  modifications  to 
existing  sources  as  one  way  to  address 
long-term  growth  in  sources  and  their 
emissions.  A  list  of  possible  new  source 
review  measures  that  States  may  wish 
to  consider  is  contained  in  Appendix  C 

G.  Adoption  of  Enforceable 
Regulations — 1.  Legal  Authority.  The 
requirements  for  a  State  to  document  its 
legal  authority  with  regard  to  the 
adoption,  enforcement  and 
recordkeeping  requirements  for 
stationary  source  emission  regulations 
have  been  previously  established 
through  EPA  policy  and  regulations  [see 
40  CFR  51.340  (1987)].  However,  with 
transportation-related  control  measures, 
there  is  less  certainty  on  what  would 
constitute  an  adequate  adoption.  As 
discussed  in  Section  IV.C,  many  States 
will  likely  have  to  consider  the  adoption 
and  implementation  of  various 
transportation-related  measures  in  order 
to  demonstrate  attainment  of  the  ozone 
or  CO  air  quality  standards.  These 
measures  must  be  adopted  and 
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implemented  under  adequate  legal 
authority,  if  they  are  to  be  successful.  Of 
particular  concern  are  those  neighboring 
States  with  a  common  MSA/CMSA  that 
need  to  have  compatible  legal  authority 
in  order  to  implement  TCM's  across  the 
entire  MSA/CMSA  boundary. 
Therefore,  EPA  proposes  to  require  that 
the  SIP  revision  contain  the  Attorney 
General's  opinion  regarding  the  State's 
legal  authority  with  respect  to  the 
adoption,  implementation,  and 
enforcement  of  transportation-related 
control  measures. 

2.  Public  Participation.  The  plan 
requirements  set  forth  in  this  Policy 
Statement  will  require  some 
nonattainment  areas  to  evaluate  and 
adopt  a  number  of  longer-term  control 
measures  that  may  depend  for  their 
creation  on  an  extensive  and  complex 
planning  and  implementation  process. 
Certain  Appendix  C  measures,  such 
as  road  pricing  (tolls)  and  the  use  of 
alternative  fuels,  could  fall  into  this 
category  if  implemented  on  a  broad 
enoi^  scale.  The  SIFs  containing 
measures  that  impact  a  broad  segment 
of  the  public  such  as  auto  commuters 
should  result  from  a  process  that 
effectively  involves  the  public  and  other 
affected  interests.  This  is  especially 
important  when  one  considers  that 
voluntary  compliance  is  needed  for 
many  of  these  transportation  programs 
to  be  effective.  For  these  reasons,  EPA 
urges  the  State  and  local  planning 
agencies  to  begin  their  public 
participation  activities  as  soon  as 
practicable. 

The  Clean  Air  Act  Amendments  of 
1977  clearly  emphasize  the  need  for 
public  and  elected  official  input  to  SIP 
development.  Section  172(b)(9)  requires 
public  involvement  and  consultation. 
This  section  requires  nonattainment 
plans  to:  "*  *  *  evidence  public,  local 
government  and  State  legislative 
involvement  and  consultation  in  | 
accordance  with  section  174  and  include 
(a)  an  identification  and  analysis  of 
*  *  *  plan  effects  and  alternatives 
considered  by  the  State;  and  (b)  a 
summary  of  the  public  comment  on  such 
analysis."  Sections  110  and  172(b)(1)  of 
the  Act  require  a  "reasonable  notice  and 
public  hearing"  prior  to  adoption  and 
submittal  of  the  SIP.  Additionally 
section  108(e)  directs  the  EPA 
Administrator  to  issue  guidance  "from 
time-to-time"  on  methods  to  assure 
public  involvement  in  all  phases  of  the 
planning  process  funded  by  section  175, 
and  "such  other  methods  as  the 
Administrator  determines  necessary  to 
carry  out  a  continuous  planning 
process."  Although  the  procedures  in 
section  112(b)(9)  and  174  literally  apply 


only  to  areas  still  subject  to  Part  D, 
these  requirements  provide  a  good 
indication  of  the  type  of  planning 
procedures  Congress  likely  would  have 
envisioned  for  post-Part  D  planning  in 
areas  no  longer  subject  to  Part  D.  Thus, 
using  a  combination  of  its  authority 
under  section  108(e)  and  the  requirement 
of  sections  110(a)(2)(J)  and  121  that  SIP's 
reflect  a  satisfactory  process  of 
consultation  between  States  and  local 
governments,  EPA  intends  to  apply  the 
criteria  in  these  Part  D  provisions  and 
related  EPA  guidance  to  verify  the 
adequacy  of  public  participation  in  the 
SIP  development  process  even  in  areas 
no  longer  subject  to  Part  D. 

The  goal  of  agencies  engaged  in  the 
SIP  revision  process  should  be  to 
achieve  and  maintain  widespread  public 
awareness  and  consensus  on  the  nature 
of  the  air  quality  problem  and 
agreement  on  the  implementation  of 
reasonably  available  controls  necessary 
for  its  solution.  The  objectives 
supporting  this  goal  are: 

(a)  To  assure  that  the  public  and 
elected  officials  understand  the:  (1) 
Public  health  and  welfare  dangers  of  air 
pollution,  (2)  the  nature  of  the  SIP 
revision  process  and  the  role  of  the 
public  and  offlcials  in  it,  and  (3)  the 
nature  and  impacts  of  TCM's  and  their 
relationship  to  other  attainment 
strategies; 

(b)  To  encourage  active  involvement 
of  a  broad  range  of  interested  and 
affected  constituencies  in  the  SIP 
revision  process; 

(c)  To  assure  public  understanding 
and  agreement  on  needed  reasonably 
available  transportation  air  quality 
measures; 

(d)  To  assure  that  interested  and 
affected  constituencies  are  identiHed. 
informed,  and  consulted  before 
decisions  are  made  that  significantly 
affect  the  public; 

(e)  To  assure  that  EPA  and  elected 
officials  consider  and  are  responsive  to 
the  concerns  of  these  constituencies 
when  making  such  decisions;  and 

(f)  To  foster  a  spirit  of  openness  and 
mutual  trust  among  responsible 
agencies,  elected  officials  and  the 
pubhc,  thereby  establishing  and 
maintaining  the  legitimacy  and 
credibility  of  the  SIP  revision  process. 

Detailed  guidelines  for  developing  a 
public  participation  plan  are  given  in 
"Public  Participation  in  the  State 
Implementation  Plan  Transportation 
Revision  Process:  Expanded 
Guidelines."  June  23, 1980  (45  FR  42023). 
Also,  guidance  for  public  hearings  is 
given  in  40  CFR  51.102  (1987),  which,  to 
the  extent  applicable,  should  be  used  for 
the  post-1987  SIP  revisions. 


The  SIP  should  provide  information  on 
which  units  of  government  will  take 
action  or  certify  that  these  governmental 
units  have  the  responsible  authority  to 
carry  out  the  task  with  which  they  are 
charged. 

Under  sections  172(b)(10)  and  174  of 
the  Act,  the  SIP  may  provide  that  local 
governments  or  regional  agencies  rather 
than  the  State  itself  are  responsible  for 
implementing  and  enforcing  particular 
plan  provisions.  The  EPA  presumes  that 
this  is  one  of  the  elements  of  Part  D  that 
Congress  would  intend  EPA  to  apply 
[under  sections  108(e),  110(a)(2)(j),  and 
121]  for  post-1987  planning  in  areas 
subject  only  to  section  110.  Where  local 
entities  play  this  type  of  planning  role. 
(1)  the  plan  provisions  must  still  be 
adopted  by  the  State  and  submitted  to 
EPA  by  the  Governor,  (2)  the  State  must 
evidence  its  determination  that  the  local 
or  regional  body  has  legal  authority  to 
implement  the  provision,  and  (3)  the 
local  or  regional  body  must  evidence  its 
commitment  to  implement  and  enforce 
the  plan  elements.  For  some  elements, 
such  as  inspection/maintenance 
provisions,  item  (3)  will  also  require  a 
certification  by  the  local  or  regional 
body  that  it  has  adopted  necessary 
ordinances  or  other  legislative 
authorization. 

Actions  by  many  agencies  and  elected 
officials  are  usually  required  before  a 
transportation  project  is  implemented 
"The  SIP  should  list  the  important 
actions,  the  agencies  or  officials 
required  to  take  each  action,  and  the 
schedule  that  will  lead  to 
implementation. 

Where  feasible,  the  lead  planning 
agency  shall  be  the  metropolitan 
planning  organization  (MPO)  designated 
to  conduct  the  continuing,  cooperative, 
and  comprehensive  transportation 
planning  process  for  the  area  under 
section  134  of  Title  23,  United  States 
Code,  the  organization  responsible  for 
the  air  quality  maintenance  planning 
process  under  regulations  implementing 
section  174  of  the  Act.  or  the 
organization  with  both  responsibilities. 
The  lead  planning  agency  is  usually 
charged  with  obtaining  the  various 
commitments.  This  requires: 

(a)  Identifying  all  remaining  actions 
and  the  agency  or  official  responsible 
for  each  action,  and 

(b)  Consulting  with  each  agency  or 
official  to  establish  the  date  when  the 
action  will  be  taken. 

The  product  of  these  efforts  should  be 
submitted  in  the  SIP. 

3.  Form  of  Emission  Limits  for  VOC. 
Emission  limits  have  usually  been 
expressed  as  rate  units,  often  in  terms  of 
weight  of  emissions  per  unit  of 


production.  For  example.  VOC 
regulations  for  coatings  are  often 
expressed  in  terms  of  pounds  of  VOC 
per  gallon  of  coating  (less  water).  The 
EPA  has  generally  not  required  a  limit 
on  production  (e.g..  hours  of  operation  or 
plant  capacity)  or.  in  the  case  of 
coatings,  on  the  number  of  gallons 
which  may  be  used.  Such  rate-only 
emission  limits  produce  a  qualitative 
reduction  in  VOC  emissions  in  that,  as 
long  as  production  remains  constant, 
emissions  are  reduced.  However,  if 
production  increases,  emissions  may 
increase  despite  meeting  the  rate  limit, 
although  emissions  will  certainly  be 
lower  than  they  would  have  been  if  no 
emission  limitation  at  all  had  been 
required.  The  EPA  is  considering 
whether  it  would  be  desirable  to  require 
States  to  use  the  emissions  projected  in 
the  demonstration  of  attainment  as 
enforceable  mass  emission  caps.  The 
EPA  solicits  comment  on  this  issue. 

If  a  State  chooses  to  adopt  an 
emission  "cap  type"  limit,  tfiis  should 
only  be  done  in  addition  to  a  "rate  type" 
emission  limit  based  on  emissions  per 
unit  of  production  or  material  used  to 
reflect  RACT.  An  emission  cap  should 
not  be  the  sole  emission  limiting 
provision  of  a  SIP  since  it  does  not  by 
itself  assure  a  reduction  in  emissions 
that  is  always  proportional  to 
production  (e.g..  a  RACT-level 
reduction).  U  a  State  chooses  to  adopt  a 
mass  emissions  cap,  it  must  be  reflected 
in  the  State  plan  demonstration. 

Although  EPA  is  not  proposing  to 
mandate  emissions  caps.  States  will 
nonetheless  be  required  to  identify 
expressly  in  their  emissions  inventories 
(and  hence  their  attainment 
demonstrations)  the  amount  of 
emissions  from  each  facility  with 
emissions  of  10  tons  per  year  or  greater. 
These  emissions  projections  must 
equate  to  any  corresponding  regulatory 
emission  caps  adopted  as  a  provision  of 
the  SIP.  The  EPA  solicits  comment  on 
whether,  in  the  absence  of  emission 
caps,  it  should  require  States  to  assume 
in  their  inventories  and  demonstrations, 
the  maximum  operating  capacity  and 
hours  of  operation  at  each  source  or 
class  of  sources,  as  it  currently  requires 
for  demonstration  of  attainment  of  the 
short-term  NAAQS  for  major  emitters  of 
sulfur  dioxide  (SO2). 

V.  Measuring  and  Assuring  Progress  and 
Maintenance 

Although  tracking  progress  toward 
attainment  has  always  been  recognized 
as  an  integral  part  of  any  overall 
strategy  to  attain  the  standards,  the 
procedures  and  requirements  related  to 
tracking  progress  have  generally  not 
been  well  defined  or  consistently 


applied.  As  a  result  the  adequacy  of  the 
control  strategies  have  not  been 
thoroughly  and  periodically  assessed 
after  the  initial  plan  submittal. 
Implementation  problems  (e.g., 
overestimates  of  measure  effectiveness, 
underestimates  of  growth)  have  often 
not  been  identified  in  a  timely  manner 
and  appropriate  corrective  actions  have 
not  been  identifled  or  implemented.  The 
EPA  believes  that  increased  attention 
and  resources  directed  at  tracking 
progress,  combined  with  clearly  defined 
procedures  for  measuring  and  reporting 
progress,  are  needed  to  ensure  that  the 
attainment  strategies  are  fully 
implemented  and  that  timely,  corrective 
actions  are  taken  when  necessary.  The 
EPA  also  believes  that  an  effective 
program  for  tracking  progress  will 
require  a  coordinated  effort  among 
States  and  EPA,  and  the  combined 
State/Federal  effort  will  continue  to  be 
needed  to  ensure  that  once  attainment 
is  reached,  appropriate  measures  and 
procedures  are  in  place  to  provide  for 
maintenance  of  the  standards  into  the 
future. 

The  EPA's  policy  for  approving  the 
July  1982  SIP  submittals  **  (for  areas 
needing  the  extension  imtil  1987  for 
attainment)  called  for  annual  reporting 
by  States  to  show  adherence,  through 
time,  to  the  RFP  curves  in  their 
attainment  demonstrations.  The  annual 
report  was  to  indicate  the  total  annual 
emission  reductions  occurring  from 
stationary  and  mobile  sources  and  was 
to  be  submitted  along  with  the  source 
emissions  and  annual  State  action 
report  required  by  July  1  of  each  year  (40 
CFR  51.321-51.328).  The  EPA  believes 
that  annual  reporting  of  reductions  from 
complying  sources  is  still  needed  but 
that  periodic  updates  of  the  entire 
emissions  inventory  and  the 
demonstration  of  attainment  are 
necessary  to  ensure  that  adequate 
progress  is  being  made  and  the  "course" 
established  for  attaining  the  standard  is 
correct. 

The  EPA  also  believes  that  tracking 
efforts  should  be  well-focused  on 
meaningful  reporting  elements  and 
structured  around  reasonable  reporting 
formats  and  schedules  to  avoid 
unnecessary  resource  burdens  on  States 
and  EPA.  To  this  end,  EPA  intends  to 
integrate  the  activities  to  track  progress 
to  the  extent  possible  with  existing 
program  structures  (e.g.,  the  National 
Air  Audit  System);  however,  EPA 
recognizes  that  changes  in  certain 
existing  programs  would  be  necessary  to 
accommodate  the  tracking  and  reporting 
requirements. 


Because  of  the  importance  of  tracking 
progress.  EPA  proposes  to  require  the 
initial  plan  revision  for  each  area  to 
contain  a  commitment  by  the  State  to 
submit,  within  9  months  of  the  end  of 
each  calendar  year,  a  report  showing  the 
area's  compliance  with  the  most  recent 
RFP  *•  curve  that  EPA  had  approved  for 
the  area  and  the  commitments  in  the 
plan.  In  addition,  the  initial  plan  would 
have  to  contain  a  commitment  by  the 
State  to  submit  (1)  a  complete  emission 
inventory  every  3  years  and  (2)  an 
updated  demonstration  of  attainment 
every  6  years  (see  discussion  in 
III.B.5.a.i).  To  ensure  that  unusual  or 
unexpected  occurrences  will  not 
interfere  with  the  State's  efforts  to  attain 
the  standard,  the  State  must  include  in 
its  initial  submittal  a  demonstration  that 
its  emergency  episode  plan  is  consistent 
with  the  requirements  of  this  policy  (see 
V.C.  "Requirements  for  Emergency 
Episode  Plans").  The  State  plan  must 
also  specify  criteria  and  procedures  to 
be  followed  to  ensure  that  federally- 
assisted  projects  conform  with  the  SIP. 

To  further  emphasize  the  importance 
of  tracking  progress.  EPA  plans  to 
review  the  State  tracking  activities  and 
reports  and  corrective  actions  (when 
needed)  to  determine  primarily  if  the 
State  is  continuing  to  make  "reasonable 
efforts"  to  provide  for  expeditious 
attainment  and  maintenance.  Failure  to 
meet  commitments  in  the  plan  could 
result  in  EPA's  revocation  of  its  earlier 
finding  of  reasonable  efforts  and  the 
imposition  of  the  appropriate  sanctions, 
where  the  area  has  received  approval  of 
a  plan  showing  near-term  attainment 
and  maintenance,  failure  to  track 
progress  and  implement  measures  could 
result  in  a  finding  of  nonimplementation 
and  the  resulting  sanctions. 

A.  Measuring  and  Assuring  Progress. 
The  EPA  proposes  to  require  States  to 
aggressively  track  and  report  (1) 
annually,  emission  reductions  from  SIP 
compliance  and,  periodically,  the  total 
emission  inventory;  **  (2)  the  status  of 
implementation  milestones;  and  (3)  air 
quality  levels.  In  addition.  States  will  be 
required  to  report  on  the  results  and 
corrective  actions  associated  with  rule 
effectiveness  evaluations  and,  every  6 
years,  to  redo  their  demonstrations  of 


'  46  FR  7187,  January  22, 1981. 


*•  The  EPA  uses  the  term  reasonable  further 
progress  (RFP)  here  as  encompassing  the 
demonstration  of  progress  for  all  Part  D  areas  as 
well  as  other  areas  subject  to  the  "reasonable 
efforts"  requirements  descrit}ed  in  section  IV. 

*•  The  RFP  report  and  the  3-year  inventory  will 
address  emissions  of  VOC  and  NO,  (if  NO,  control 
is  included  in  the  ozone  strategy)  and  CO  (if  the  CO 
problem  is  areawide).  Control  measures  addressing 
CO  hotspots  will  be  tracked  through 
impleiMntation  milestones  (see  V.A.l.b. 
"Implementation  Milestones"). 
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attainment  for  long-term  nonattainment 
areas  to  ensnre  tiiat  tlieir  control 
strategies  are  stili  adequate  to  provide 
for  attainment  by  a  date  reflecting 
reasonable  e^orts. 

1.  Aggressive  Tracking.  The  major 
elements  that  mil  be  tracked  to  ensure 
acceptable  progress  will  be  emission 
reductions  and  total  emissions, 
implementation  milestones,  and  air 
quality.  Emission  reductions  and  total 
emissions  will  be  the  primary  indicators 
of  whether  RFP  is  being  achieved.  The 
EPA  proposes  to  require  States  to  report 
on  certain  types  of  emission  reductions, 
implementation  milestones,  and  air 
quality  in  an  annual  report  due  within  9 
months  after  the  end  of  the  calendar 
year  being  reported  on.  Every  third 
anxHial  report  would  also  have  a 
complete,  updated  emission  inventory.'" 
The  first  annual  report  would  be  for  the 
Rrst  full  calendar  year  after  the  initial 
plan  submittal  is  due.  The  first  annual 
report  should  cover  emission  reductions 
and  measure  implementation  since  the 
base  year. 

a.  Emission  Reductions  and  Total 
Emissions.  The  EPA  proposes  to  require 
States  to  report  within  9  months  of  the 
end  of  the  calendar  year  the  emission 
reductions  which  occurred  during  that 
year  as  a  result  of  compliance  with  the 
SIP  regulations  or  measures.  These 
reductions  should  be  combined  with  any 
emissions  growth  during  the  year  to 
arrive  at  a  net  emission  reductioa 

Hie  amount  of  emission  reductions 
will  depend  on  the  degree  to  which  the 
regulation  has  been  implemented  and 
compliance  has  been  achieved  by  the 
sources  covered  by  that  regulation.  In 
the  annual  RFP  report,  the  State  will 
provide  the  status  of  regulations  which 
were  to  have  been  adopted  in  that  year 
plus  the  status  of  compliance  efforts  by 
affected  sources.  Emission  reductions 
occurring  in  the  reporting  year  which 
were  initially  scheduled  for  earlier  years 
should  also  be  covered.  The  revised 
SIP's  would  be  required  to  contain  a 
commitment  that,  if  implementation  or 
compliance  problems  cause  a  shortfall 
in  the  expected  emission  reductions 
from  a  source  category  (induding 
expected  reductions  from  mobile  source 
measures)  to  occur,  the  State  will 
develop  and  implement  additional 
measures  needed  to  achieve  at  least  an 
equivalent  amount  of  reductions  as 
expeditiously  as  practicable.  This  would 
apply  even  to  those  TCNTs  that  though 
fully  adopted,  did  not  achieve  the 
protected  emission  reduction.  Additional 
measures  must  be  submitted  in  a  SIP 


revision  within  9  months  after  the 
annual  RFP  report  due  date  and  must 
achieve  the  shortfall  in  emission 
reductions  within  2  years  of  the  end  of 
the  year  being  reported  on.  Subsequent 
annual  reports  should  document  the 
implementation  of  these  additional 
measures.** 

If  delays  in  full  compliance  with  the 
regulation(s)  are  expected,  the  State 
should  highlight  the  compliance 
problems,  estimate  the  date  for  full  • 
compliance,  and  within  9  months  of  the 
end  of  the  reporting  year  discuss  with 
the  EPA  Regional  Office  the  problem 
and  any  recommended  steps  for 
resolution.  The  EPA  believes  the 
National  Air  Audit  System  may  provide 
an  appropriate  forum  in  which  to 
discuss  these  problems  and  possible 
solutions.  Delays  of  less  than  1  year. will 
be  assumed  not  to  be  significant,  but  the 
State  and  EPA  will  conduct  quarterly 
reviews  to  ensure  that  the  delays  do  not 
extend  beyond  1  year.  If  delays  are 
expected  to  last  more  than  1  year.  States 
are  required  to  develop  and  implement 
interim  measures  to  achieve  reductions 
equivalent  to  the  shortfall  until  full 
compliance  with  the  original  SIP 
measure  is  achieved  or  to  substitute 
measures  to  replace  the  original 
measure.  Interim  or  substitute  measures 
must  be  submitted  within  12  months 
after  the  reporting  year,  and  schedules 
for  implementing  the  measures  must 
ensure  that  the  shortfall  in  emission 
reductions  is  achieved  within  2  years  of 
the  end  of  the  year  being  reported  on. 
Subsequent  annual  reports  must 
document  implementation  of  the 
substitute  or  interim  measures. 

The  EPA  proposes  also  to  require 
States  to  update  every  3  years  the  entire 
emission  inventory  for  their 
nonattainment  areas.  The  initial  plan 
submittal  must  contain  a  commitment  to 
revise  the  SIP  (within  9  months)  of  the 
due  date  of  the  RFP  report  containing 
the  updated  inventory  if  the  inventory 
updates  are  higher  than  the  emissions 
represented  on  the  RFP  curve. 
Corrective  actions  must  ensure  that  the 
targeted  emission  inventory  level  will  be 


*'  Ai  discussed  later,  the  fint  inventory  update 
will  l>e  for  the  year  19112  and  will  be  submitted  in 
the  annual  report  due  to  1993. 


»'  The  EPA  will  evaluate  the  State's  performance 
in  responding  adequately  to  identified  emission 
reduction  shortfalls  or  problems  in  implementing 
control  measures.  A  failute  on  the  part  of  the  State 
to  respond  to  such  shortfalls  or  problems  may  result 
in  EPA's  rescinding  its  fmding  of  "reasonable 
efforts"  ar>d  imposing  sanctions  in  The  area. 
Although  EPA  does  not  expected  to  take  immediate 
corrective  action  (e.g..  sanctionsj  when  a  State  first 
experiences  implemeolation  problems,  persistent 
failure  to  meet  the  emission  reduction  requirements 
and  implementation  milestones  in  the  current 
demonstration  of  attainment,  despite  the  State's 
taking  correction  action  as  outlined  in  this  section, 
may  also  result  in  EPA's  rescinding  its  finding  of 
"reasonable  efforts"  and  imposing  sanctions. 


achieved  expeditiously,  but  no  later 
than  the  end  of  the  base  year  for  the 
next  inventory  update. 

These  inventory  updates  will  help 
ensure  that  initial  assumptions  for  major 
and  area  source  growth,  emission 
factors,  or  inventory  procedures  are  still 
correct.  The  emission  inventory  base 
year  for  each  3-year  period  shall 
coincide  with  the  3-year  projection 
years  used  in  the  demonstration  of 
attainment.*'  The  emission  inventory 
updates  will  be  included  in  the  annual 
progress  reports  for  those  years  (i.e.,  the 
inventory  update  is  due  9  months  after 
the  end  of  the  updated  base  year  *'). 
These  complete  emission  inventories 
every  3  years  should  also  detail  new 
source  review  (NSR)  activity.  New 
source  growth  should  be  summarized 
along  with  the  ofbets  produced  or  the 
reductions  from  the  plan's  allowance  for 
such  growth. 

Specific  guidance  on  tracking 
emissions  reductions  is  contained  in  an 
EPA  document  entitled.  "Revised 
Guidance  for  Tracking  Reasonable 
Further  Progress  (RFP)  in  Ozone  Control 
Programs."  (See  Appendix  H.)  The 
guidance  in  this  document  generally 
applies  to  CO  also  and  to  NO,  where 
NO.  controls  are  included  in  the  ozone 
control  strategy.  The  EPA  plans  to 
develop  guidance  on  tracking  the 
implementation  of  TCNTs.  This  guidance 
will  focus  on  specific  steps  to  determine 
the  reductions  that  are  actually  being 
achieved  by  the  TCM's.  Specific 
guidance  for  developing  the  emission 
inventories  is  contained  in  "Emission 
Inventory  Requirements  for  Post-1987 
Ozone  State  Implementation  Plans." 

b.  Implementation  Milestones.  States 
must  annually  report  on  the  status  of 


*'  The  demonstration  of  attainment  will  contain 
projections  of  the  emission  inventory  at  3-year 
increments.  An  updated,  actual  emimJon  inventory 
will  be  required  from  States  to  show  that  they  are 
achieving  their  required  emission  reductions.  Hie 
inventory  updates  will  be  included  in  the  annual 
progress  report  which  covers  that  year. 

»»  The  emission  inventory  contained  in  the  initial 
plan  submittal  generally  must  reflect  emissions  in 
1987.  (See  Section  IIl.C)  The  plan  mtst  also  show 
emission  reductions  protected  to  occur  between 
1988  and  1992  and  beyond.  As  stated  in  Section 
IV.B.  "Requirements  of  Expeditious  Attainment 
Dales  and  Reasonable  Progress,"  EPA  believes  that, 
in  most  cases.  1992  will  be  the  earliest  year  in  which 
compliance  with  the  3  percent  annual  reduction 
requirement  (which  begins  in  tbe  year  of  the  SIP 
call)  can  be  expected.  Therefore.  EPA  will  require 
the  State  to  show  that  creditable  emission 
reductions  of  at  least  15  percent  have  occurred  in 
1992.  Thus,  the  first  progress  report  that  will  contain 
an  entire  emission  inventory  will  be  due  in  1993  and 
will  cover  the  emissions  in  1992.  Subsequent 
inventory  updates  for  the  projection  years  in  the 
demonstration  of  attainment  will  be  oonlained  in 
the  progress  report  for  those  years  (i.e..  1995 
inventory  reported  in  1996. 1996  inventory  reported 
in  1999.  etc.). 


those  milestones  and  commitments 
which  were  to  have  been  satisfied  in  the 
reporting  year.  The  status  of  milestones 
and  commitments  scheduled  but  not  met 
in  earlier  years  should  also  be  reported. 
If  a  milestone  has  not  been  met,  Uie 
State  must  document  the  problems  and 
the  plans  for  satisfying  the  commitment 
The  EPA  will  assume  that  delays  of 
more  than  1  year  in  meeting  a  milestone 
will  significantly  interfere  with 
implementation  of  the  measure.  As  such, 
EPA  will  consider  rescinding  its 
approval  of  the  SIP  (or.  in  the  case  of 
long-term  nonattainment  areas,  its  prior 
fintling  of  reasonable  efforts)  and  the 
imposition  of  sanctions  unless  the  State 
demonstrates  that  full  implementation  of 
the  measure  will  not  be  delayed  beyond 
the  original  date  contained  in  the  SIP. 

If  the  State  finds  that  an  expected 
mile8tone(8)  for  a  measure  is  no  longer 
appropriate,  the  milestone  can  be 
amended  through  a  SEP  revision. 
Thorough  documentation  will  be  needed 
to  show  that  adjustments  to  the 
milestones  and  schedule  are  warranted. 
SigniHcant  delays  in  the  implementation 
of  the  measure  may  necessitate 
substitute  or  interim  measures.  The  EPA 
will  review  such  changes  and  the  need 
for  substitute  measures  on  a  case-by- 
case  basis.  The  EPA's  decision  will 
depend  greatly  on  the  schedule  for  other 
State  measures  and  the  efforts  on  the 
part  of  the  State  to  implement  this  and 
other  measures. 

c.  Air  Quality.  States  should  compare 
their  emission  reductions  from  year  to 
year  with  ambient  air  quality  levels. 
Although  considerably  variable,  air 
quality  levels  can  be  used  as  indicators 
of  the  effectiveness  of  the  control 
strategy  measures.  Air  quality  levels  for 
ozone  and  CO  should  be  reported  in 
accordance  with  the  "Revised  Guidance 
for  Tracking  Reasonable  Further 
Progress  (RFP)  in  Ozone  Control 
Programs."  Significant  divergence  of  air 
quality  trends  from  estimated  emission 
reductions  may  indicate  the  need  for 
reexamination  of  the  control  strategy 
and  demonstration  of  attainment 

In  areas  with  long-term  attainment 
dates,  States  are  required  to  monitor 
each  year  the  nonmethane  organic 
compounds  (NMOC)  during  the  ozone 
season.  The  EPA  proposes  to  require 
that  the  initial  plan  revisions  contain 
commitments  to  perform  NMOC  and 
NO.  monitoring.  These  monitoring  data 
are  to  be  compared  with  the  periodic 
(every  3  years)  emission  inventories  in 
the  appropriate  annual  progress  report. 
These  monitoring  data  will  be  used  to 
evaluate  the  long-term  trends  and 
effectiveness  of  the  control  strategy  and 
to  support  subsequent  updates  to  the 


demonstration  of  attainment  Other 
States  are  also  encouraged  to  establish 
monitoring  sites  for  NMOC. 

2.  Rule  Effectiveness  Evaluation.  Each 
year  States  and  EPA  Regional  Offices 
will  evaluate  selected  SIP  regulations 
and  programs  to  determine  whether  they 
are  achieving  their  intended  effect.  The 
EPA  will  provide  guidance  for  the  rule 
effectiveness  evaluations  and  identify 
each  year  those  regulations  and 
programs  which  should  be  the  focus  of 
the  evaluations.  In  selecting  regulations 
to  evaluate,  the  EPA  Regional  OfHce 
and  the  State  may  jointly  decide  on  a 
substitute  regulation  for  evaluation 
according  to  the  criteria  in  the  above 
guidance. 

The  EPA  will  work  with  States, 
possibly  through  the  existing  National 
Air  Audit  System  (NAAS),  to  complete  a 
detailed  review  of  one  or  more  VOC 
regulations  per  year  to  uncover  such 
problems  as  inadequate  enforcement 
improper  test  methods,  ambiguous 
language  in  the  regulations,  and  lack  of 
proper  training  for  agency  or  industry 
staff.  The  EPA  and  the  State  would  then 
complete  a  joint  report  on  the  problems 
identified  during  the  evaluation. 

The  results  of  each  year's  rule 
effectiveness  evaluations  will  be 
summarized  in  the  State's  annual  RFP 
report.  Major  problems  wUI  be 
identified,  and  actions  needed  to 
remedy  the  problems  will  be  listed.  The 
report  should  contain  a  schedule  of  the 
steps  the  State  will  take  to  correct 
implementation  problems.  The  EPA 
expects  implementation  problems  to  be 
corrected  within  1  year  after  the  due 
date  for  the  annual  report.  Subsequent 
annual  reports  should  summarize 
corrective  actions  taken  and  their 
results. 

3.  Subsequent  Demonstrations  of 
Attainment.  The  EPA  proposes  to 
require  States  to  reexamine  their 
demonstrations  of  attainment 
periodically  (every  6  years  to  coincide 
with  every  other  updated  emission 
inventory)  based  on  up-to-date  emission 
levels,  modeling  techniques,  emission 
factors,  and  air  quality  levels  (Os,  N0„ 
NMOC,  CO).  States  with  attainment 
dates  within  the  subsequent  6  years 
(from  the  original  SIP  due  date  or  the 
date  the  updated  demonstration  is  due) 
must  also  project  their  emissions  for  at 
least  10  years  (fi*om  that  date)  to  show 
that  their  strategies  will  provide  for 
maintenance  of  the  standards.  States 
may  also  want  to  review  and  modify 
their  demonstrations  more  frequently  if 
changes  in  emission  factors,  air  quality 
levels,  modeling  techniques,  or  other 
factors  affecting  the  demonstration 
might  indicate  the  need  for  changes  to 


their  control  strategies.  The  EPA  will 
periodically  provide  States  guidance  on 
these  subsequent  demonstrations, 
including  information  on  base  year 
emission  inventories,  modeling 
methodologies,  and  schedules  for 
submittal.  The  EPA  expects  that  these 
subsequent  demonstrations  will  be  due 
within  18  months  after  the  end  of  the  6- 
year  period.'*  The  updated 
demonstration  of  attainment  will 
consider  the  effects  that  implemented 
measures  have  had,  including  a 
comparison  between  these  effects  and 
the  projections  in  the  earlier 
demons  tration(s). 

The  primary  objective  of  the 
demonstrations  of  attainment 
(subsequent  to  the  initial  submittal)  is  to 
determine  whether  the  resulting  control 
program  effectiveness,  changes  in  air 
quaUty  levels,  the  science  of  ozone 
formation  and  transport,  or  modeling  or 
emission  calculation  procedures  might 
significantly  affect  the  strategy  that  has 
been  developed  for  an  area.  Also,  these 
subsequent  demonstrations  can  provide 
greater  detail  for  long-term  measures  (as 
additional  details  become  available  on 
the  implementation  of  these  measures) 
and  fully  incorporate  any  previous 
changes  in  the  strategy  (e.g.,  new 
measures  to  make  up  for  shortfalls).  The 
annual  report  should  ensure  that  the 
original  strategy  is  being  effectively 
implemented.  "Hie  updated 
demonstration  of  attainment  will 
evaluate  the  ability  of  the  strategy  (as  it 
has  been  implemented)  to  continue  to 
achieve  emission  reductions  sufficient  to 
achieve  the  ambient  standard  as 
planned.  If,  for  example,  the  updated 
demonstration  indicates  that  more 
emission  reductions  will  be  needed  than 
will  be  provided  through  full 
implementation  of  the  current  strategy, 
then  additional  measures  must  be 
developed  and  adopted  by  the  State. 
Similarly,  changes  in  the  knowledge  of 
ozone  formation  could  possibly  indicate 
that  NOx  emission  reductions,  in 
addition  to  VOC  reductions,  would  be 
effective  in  reducing  ozone.  The  EPA 
will  work  closely  with  States  in 
evaluating  the  implications  of  these 
types  of  changes  as  well  as  new 
developments  in  control  technologies. 

The  EPA  also  believes  that  the 
subsequent  demonstrations  of 
attainment  will  provide  an  opportunity 
to  review  the  performance  to  date  of  the 
State  with  regard  to  implementation  of 
measures  and  achievement  of  the  RFP 
emission  reductions.  In  the  review  of  the 


**  The  first  update  to  the  demonstration  of 
attainment  (coverinji  the  period  through  1905)  will 
t>e  due  by  mid-inn? 
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updated  demonstrations  of  attainment, 
EPA  plans  to  assess  whether  reasonable 
efforts  are  still  being  made  by  the  State 
to  provide  for  expeditious  attainment  of 
the  standards. 

B.  Maintenance  Plan  and  Continuity 
of  Control  Programs.  The  objective  of  all 
S^s  is  to  attain  the  ambient  standards. 
However,  once  attainment  is  reached. 
States  must  ensure  that  the  SlFs  are 
capable  of  maintaining  the  standards 
into  the  future.  Maintenance  pH'ograms 
will  be  composed  of  tlie  redesignation 
from  nonattainment  to  attainment 
(where  this  section  107  process  is 
appropriate),  continued  monitoring  of  air 
quality  levels  and  emission  inventories, 
and  maintenance  strategies  for  assuring 
continued  emissions  reduction. 

1.  Nonattainment  Redesignation.  The 
EPA's  current  policies  for  redesignating 
an  area  from  nonattainment  to 
attainment  will  continue  to  apply.  In 
general,  for  redesignations  the  State 
must  demonstrate  that  the  area  no 
longer  violates  the  ambient  standard 
and  the  control  plan  for  the  area  has 
been  fully  implemented.  The  specific 
requirements  for  ozone  redesignations 
differ  somewhat  from  those  for  CO 
redesignations  particularly  with  regard 
to  the  air  quality  data  needed  to  show 
that  no  violations  have  occurred.** 

a.  Ozone.  States  must  provide  at  least 
3  years  of  air  quahty  data  showing  that 
no  violations  of  the  ambient  standard 
have  occurred.  The  data  must  represent 
(or  be  adjusted  to  represent)  three 
complete  ozone  seasons.  The  EPA 
beheves  that  the  emissions  throughout 
an  MSA/CMSA  can  affect  air  quality 
throughout  the  MSA/CMSA.  Under  the 
planning  requirements  described  earlier, 
EPA  is  proposing  to  require  States  to 
consider  emissions  throughout  the 
MSA/CMSA  in  developing  their  ozone 
control  strategies.  Similarly,  with  regard 
to  redesignations,  EPA  proposes  to 
require  States  to  show  that  no  ozone 
violations  are  occurring  at  any        | 
monitoring  sites  in  the  MSA/CIMSA 
before  the  designated  nonattainment 
area  can  be  redesignated  to  attainment. 
This  is  because  the  designated 
nonattaiimient  area  in  such  a  case  may 
be  contributing  to  the  monitored     i 
violations  in  the  MSA/CMSA.         | 

The  EPA  is  considering  alternatives 
for  addressing  redesignation  requests 
involving  traosport  areas.  Under  current 
policy,  areas  with  downwind  design 
sites  located  outside  of  the  control  area 


*»  The  EPA  policy  on  nonattamment  ' 

redeaisnatiana  ia  futher  described  in  the  (bllowing 
memoranda:  "Section  107  Designation  Policy 
Summary."  April  21. 1963.  Sheldon  Meyers  to 
Regional  OfRoe  Division  Direclorr.  "Section  107 
Questions  and  Answer*."  G.  T.  Hehns  1o  Regional 
Office  Air  Branch  Chiefii. 


must  show  that  attainment  has  occurred 
at  the  design  site  as  well  as  in  the 
control  area.  For  such  transport 
situations  the  EPA  proposes  to  continue 
this  policy. 

For  more  complex  transport  situations 
(e.g..  the  Northeast  areas  covered  in 
ROM  analysis),  EPA  recognizes  that 
several  upwind  areas  may  affect  a 
specific  area  or  several  downwind 
areas.  Several  options  are  available  for 
treating  redesignations  for  these  areas. 
A  similar  approach  to  the  above,  where 
all  nonattainment  areas  remained 
designated  so  until  attainment  is  shown 
in  the  downwind  areas,  could  t>e 
followed.  This  approach  would  apply  to 
an  area  that  has  fully  implemented  its 
strategy  and  reduced  emissions  to  attain 
in  that  area,  and  reduced  snfificiently  its 
share  of  transport  to  the  downwind 
area.  This  approach  would  require  such 
an  area  to  remain  nonattainment  while 
other  areas  (which  contributed  to 
transport)  implemented  their  strategies 
over  possibly  much  longer  timeframes. 
Although  the  new  source  requirements 
would  be  similar  after  redesignation  to 
attainment  as  they  were  under 
nonattainment  (see  discussion  below  on 
"Maintenance  Strategy  Requirements"), 
there  would  be  fewer  and  less  frequent 
reporting  requirements  and,  of  course. 
the  area  would  be  able  to  show  that  its 
air  quality  was  in  attainment 

As  an  alternative  to  requiring 
attainment  in  the  downwind  area  before 
any  upwind  area  could  redesignate,  EPA 
could  allow  an  area  to  redesignate  if  it 
had  attained  in  its  area  and  achieved 
reductions  for  its  share  of  the  transport 
problem.**  The  EPA  will  evaluate  this 
alternative  and  the  one  described  above 
plus  any  others  identified  through 
comments  to  determine  an  equitable 
approach  to  redesignating  upwind  areas 
while  still  ensuring  expeditious 
attainment  in  all  areas  (upwind  and   ' 
downwind). 

In  addition  to  requiring  areas  to  show 
3  years  of  ambient  data  with  no 
violations,  current  policy  requires  areas 
to  show  that  the  SIP  for  the  area  has 
been  fully  implemented  and  that  the 
planned  emission  reductions  have 
occurred.  (The  EPA  will  consider 
requests  for  redesignations  where  full 
implementation  has  not  ocoured  if  the 
State  provides  legally  enforceable 
compliance  schedules  for  those  sources 
not  yet  in  compliance.)  This  requirement 
stems  from  EPA's  obligation,  implicit  in 
sections  107  and  171.  to  assure  that  an 
area's  air  quality  improvement  is  not  a 
temporary  phenomenon  but  rather  the 


result  of  permanent  reductions  achieved 
by  implementation  of  its  approved  plan. 
The  EPA  win  also  review  available 
NMOC  monitoring  data  to  assess 
whether  those  air  quality  trends  reflect 
actual  changes  in  the  emissions 
inventory. 

The  EPA  18  proposing  to  require  States 
to  demonstrate  that  the  emission 
reductions  and  the  resulting  attainment 
inventory  level  (see  discussion 
following]  will  be  maintained  into  the 
future.*^  Although  EPA  recognizes  that 
long-term  growth  projections  can  be 
highly  speculative,  States  will  be 
required  to  use  the  best  available 
information  to  project  growth  and 
related  emissions  as  far  as  reasonable 
into  the  future.  A  minimum  future 
projection  of  10  years  from  the 
redesignation  will  be  required.  The  EPA 
will  provide  guidance  on  projecting 
emissions  and  other  aspects  of 
developing  a  maintenance  plan.  The  air 
pollution  control  requirements  that  will 
apply  to  that  growth  should  be 
considered  in  determining  what  the 
resulting  emission  level  will  be. 

All  EPA-approved  attainment  strategy 
requirements  are  in  effect  diuing  the 
redesignation  process  and  until  such 
time  as  modified  in  accordance  with 
established  SIP  revision  procedures. 
Even  though  the  current  NSR  regulations 
allow  a  potential  exemption  from 
nonattainment  area  NSR  requirements 
for  sources  wishing  to  locate  in  an  area 
designated  nonattainment  that  can 
demonstrate  attainment  before  the 
source  would  start  operation,  EPA 
proposed  removing  tliis  exemption  on 
January  2tJ,  1981  (at  46  FR  8124).  The 
EPA  is  now  considering  implementing 
this  rule  change  in  this  policy  and 
invites  comment  on  this  issue. 

b.  Carbon  Monoxide.  The  EPA 
proposes  to  continue  the  current  policy 
of  requiring  at  least  2  years  of  ambient 
monitoring  showing  no  violations  of  the 
standard  for  redesignations  to 
attainment.  Also,  States  must  continue 
to  show  that  the  CO  control  strategy  has 
been  fully  implemented  and  the  planned 
emission  reductions  have  been 
achieved.  As  with  ozone,  EPA  will 
consider  redesignations  even  though  full 
implementation  has  not  occurred  if  the 
State  provides  legally  enforceable 
compliance  schedules  for  the  source(s) 
not  yet  in  compliance.  In  addition. 
States  must  show  that  future  growth 
under  applicable  control  requirements 


**  Delermination  of  reductions  needed  in 
attainment  areas  to  reduce  downwind  transport  will 
depend  on  the  results  of  rettional  models. 


'^  The  requirement  to  maintain  the  attainment 
inventory  level  in  areas  which  had  areawide  CO 
problems  will  apply  to  the  entire  MSA/CMSA.  For 
areas  which  had  only  CO  hotapol  prol>teDia;  smaller 
areas  (after  EPA  approval)  nuy  be  used  io 
determinins  the  attdinment  inventory  level. 


(see  VR2  below)  will  not  cause 
significant  increases  in  the  attainment 
emission  inventory  level  (i.e.,  the  initial 
baseline  inventory  minus  the  reductions 
needed  for  attainment)  or  otherwise 
interfere  with  maintenance  of  the 
standard.  A  minimimi  future  projection 
of  10  years  is  required.  The  EPA  will 
provide  guidance  on  projecting 
emissions  and  other  aspects  of 
developing  a  maintenance  plan. 

In  some  areas,  for  CO,  States  may 
desire  to  reduce  the  coverage  of  the 
nonattainment  area.  The  EPA  will 
consider  such  requests  if  the  State 
provides  afr  quality  data  and  a  detailed 
modeling  analysis  showing  that 
areawide  or  hotspot  violations  are  no 
longer  occurring  (and  none  are  projected 
to  occur  for  10  years)  in  the  area  outside 
of  the  proposed  nonattainment  area 
(including  any  designated  attaiimient 
areas  in  the  MSA/CMSA  outside  of  the 
proposed  nonattainment  area).  The  EPA 
will  no  longer  consider  requests  for 
redefining  the  CO  nonattainment  area 
smaller  than  the  urbanized  area  because 
it  is  clear  that  vehicles  at  residences  and 
businesses  throughout  that  area 
contribute  to  even  localized  hotspot  CO 
problems  in  the  area. 

2.  Maintenance  Strategy 
Requirements,  Maintenance  strategies 
are  needed  to  ensure  that  future 
violations  will  not  occur  in  an  area  that 
has  attained  the  standard  and  to  cteariy 
set  forth  the  procedures  for  monitoring 
growth  and  emission  dianges  and 
possibly  modifying  certain  elements  of 
the  EPA-approved  attainment  strategy 
after  attainment  occurs.  The  primary 
components  of  these  strategies  are  the 
mechanisms  for  tracking  emissions  and 
air  quality  after  attainment  the 
requirements  related  to  new  source 
growth,  projecting  emissions  growth, 
and  the  need  for  additional  measnies 
and  the  procedures  for  modifying  the 
existing  attainment  strategy 
(particularly  witfi  regard  to  relaxations 
of  requirements  in  the  approved  SIFs). 

The  emission  level  that  is  the  basts  for 
redesignation  to  attainment  is  called  the 
attaimnent  inventory.  For  ozone,  this 
inventory  is  based  on  actual  emissions 
during  the  3-year  period  corresponding 
to  the  3-year  period  during  which  no 
ambient  violations  were  recorded.  For 
CO,  2-year  periods  are  used.  The  lowest 
annual  emission  level  during  this  period 
will  be  considered  the  attainment 
inventory.  The  EPA  will  provide 
additional  guidance  later  to  States  on 
the  development  of  the  attainment 
inventory. 

a.  Tracking  Emissions  and  Air 
Quality.  The  procedures  for  tracking 
emissions  and  air  quality  after  an  area 
has  attained  the  standard  will  be  an 


450B1 


extension  of  the  reporting  requirements 
used  in  monitoring  RFP  (see  section 
V.A.I.— Aggressive  Tracking).  Under  the 
maintenance  strategy,  the  States  will 
report  less  frequently  and  will  focus 
more  on  new  source  growth  rather  than 
implementation  of  additional  control 
measures.  However,  measuring  and 
improving  the  effectiveness  of 
regulations  and  control  programs  will 
continue  to  be  important  objectives  for 
the  States  and  EPA  m  the  maintenance 
strategies. 

For  maintenance,  EPA  is  proposing  to 
require  States  to  provide  a  report  every 
3  years  summarizing  all  new  source 
growth  and  other  emission  changes  from 
the  attainment  inventory.  The  first 
report  win  be  due  45  months  '•  after  the 
end  of  the  year  in  which  (1)  the  area  is 
formally  redesignated  (for  section  107 
designated  nonattainment  areas)  or  (2) 
the  area  is  found  to  no  longer  violate  the 
ambient  standard  (for  areas  which  never 
had  section  107  nonattaiiunent 
designations  or  were  designated 
attainment  under  section  107).  The  first 
report  will  address  all  emission  changes 
in  the  year  of  the  redesignation  plus  &e 
following  3  years.  Thereafter,  the  report 
will  cover  emission  changes  and  other 
related  items  in  subsequent  3-year 
periods  and  will  be  due  within  9  months 
after  the  end  of  the  3-year  period.  This 
report  and  all  subsequent  reports  will 
also  document  the  results  of  the  rule 
effectiveness  evaluations  which  have 
occurred  in  the  3-year  reporting  period. 
Appropriate  effectiveness  levels  should 
be  used  in  developing  subsequent 
emission  inventories  (see  below).  The 
report  will  document  any  steps  being 
taken  to  improve  rule  effectiveness. 

In  the  3-year  report  the  State  will 
provide  a  complete  up-to-date  emission 
inventory.  The  base  year  should  be  the 
third  year  of  the  3-year  reporting  period. 
The  inventory  should  be  presented  in 
the  form  contained  in  "Emission 
Inventory  Requirements  for  Po8t-1987 
Ozone  State  Implementation  Plans."  The 
summary  of  emissions  should  dehneate 
the  emissions  growth  from  new  sources 
or  sources  which  have  expanded.  Minor 
and  area  source  growth  should  be 
shown,  and  the  State  should  indicate 
whether  previous  assumptions  used  in 
projecting  minor  and  area  source  growth 
are  still  appropriate.  The  sources  and 
magnitude  of  emissions  offsets  should 
be  identified.  NO,  and  CO  emission 
summaries  should  also  be  provided. 

If  the  updated  inventory  reported  to 
EPA  is  higher  than  the  attainment 
inventory,  the  State  must  take 
appropriate  action  to  lower  its 


emissions.*'  Within  9  months  from  the 
due  date  for  that  report  the  State  must 
(1)  demonstrate  that  within  the  calendar 
year  after  the  end  of  the  last  reporting 
period,  the  emissions  inventory  fell 
below  the  attainment  inventory  or  (2) 
submit  a  SIP  revision  containing 
appropriate  measures  to  ensiu%  that  the 
inventory  will  fall  below  the  attainment 
inventory  as  expeditiously  as 
practicable. 

The  3-year  report  from  the  State 
should  also  summarize  air  quality  levels 
and  trends.  If  an  area  had  been 
nonattainment  for  ozone.  NMOC  and 
NO.  levels  and  trends  should  also  be 
reported.  The  EPA  will  develop 
additional  guidance  for  States  to  follow 
in  summarizing  their  air  quaUty  data 
under  the  maintenance  strategies.  The 
EPA  is  also  proposing  to  require  States 
to  project  in  every  other  3-year  report 
(i.e.,  every  6  years)  their  expected 
emissions  over  the  next  10  years.  In  this 
report  the  State  must  show  that  its 
current  SIP  is  adequate  to  maintain  the 
standard  after  attainment  If  the  SIP 
measures  will  not  be  able  to  ensure  that 
emissions  stay  below  the  attainment 
inventory  level,  the  State  must  submit  in 
that  report  its  plan  for  additional 
measures  to  accommodate  the  growth. 
The  State  must  commit  to  implement 
those  additional  measures  at  a  rate  such 
that  the  emission  reductions  occur 
before  the  emission  increases  from 
expected  growth. 

b.  New  Source  Growth  Requirements. 
The  State  must  ensure  that  emissions 
growth  from  new  sources  (major,  minor, 
stationary,  mobile)  does  not  interfere 
with  attainment 

Because  of  the  complex  processes 
involved  in  the  formation  of  ozone,  the 
difficulty  in  modeling  the  impact  of 
specific  VOC  and  NO.  sources,  and  the 
fact  that  with  models  currently  in  most 
widespread  use  (i.e.,  EKMA),  the  exact 
location  of  VOC  and  NO,  sources  is  not 
as  important  as  the  total  emissions 
within  an  area,  EPA  believes  that  for 
VOC  and  NO,  ••  major  sources, 
offsetting  emissions  fhjm  within  the 
area  is  needed  to  control  emissions 
growth.  The  EPA  believes  that  States 
should  have  flexibility  to  use  either 
case-by-case  offsets  or  develop 
areawide  accommodative  plans,  or  both, 
in  developing  maintenance  strategies. 


**  The  45  months  is  l»sed  on  a  requirement  to 
report  within  9  monUis  of  the  first  3-year  period. 


••  For  CO  hotspot  problems,  the  attainment 
Inventory  will  be  used  as  an  indicator  of  the 
potential  for  additional  or  recurring  CO  problem*. 
The  State  will  not  have  to  maintain  emissions 
below  the  attainment  inventory  if  it  demonstrate* 
that  the  increases  arc  not  related  to  and  will  not 
have  an  effect  on  the  previous  problem  area. 

*"  This  requirement  applies  where  NO,  control  is 
part  of  the  ozime  control  strale^. 
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Therefore,  EPA  proposes  to  allow  each 
State  to  decide  its  own  approach  for 
addressing  emissions  growth  as  long  as 
there  are  assurances  that  the  attainment 
inventory  level  is  maintained  and 
provided  that  the  State  satisfies  other 
regulatory  requirements  (e.g..  PSD.  in 
areas  redesignated  to  attainment).  The 
State  must  keep  records  to  show  at  any 
one  time  that  the  new  growth  can  be 
accommodated  by  the  SIP. 

The  paragraphs  above  address 
emissions  growth  from  new  or  modified 
major  VOC  sources.  To  account  fori 
minor  source  and  area  and  mobile  I 
source  emissions  growth,  the  State  must 
adopt  and  implement  additional  control 
measures  to  accommodate  the  increases 
and  keep  area  emissions  below  the 
attainment  inventory.  The  State  will 
have  considerable  flexibility  in 
developing  this  part  of  the  maintenance 
strategy  to  compensate  for  emissions 
growth.  For  example,  the  State  could 
address  minor  point  source  growth  by 
applying  to  minor  sources  the 
preconstniclion  review  process  for 
major  sources  and  modifications. 
Alternatively,  the  State  might  adopi 
additional  measures,  such  as  further 
controls,  mitigation  fees,  or  other 
innovative  approaches,  that  will  provide 
a  margin  of  growth  for  minor  point,  area, 
and  mobile  sources.  The  State  must 
show,  however,  that  its  measures  will 
produce  the  necessary  emission 
reductions  within  the  same  period  or 
before  the  emissions  growth  occurs 
(whether  from  minor  point,  area,  or 
mobile  sources).  Some  of  these 
measures  will  have  been  identified  in 
the  demonstration  accompanying  the 
request  for  a  redesignation  to 
attainment.  Others  may  be  developed 
later  and  submitted  as  SIP  revisions,  so 
long  as  they  create  the  emission    i 
reductions  prior  to  the  emissions   | 
growth. 

The  EPA  believes  that  it  may  also  be 
reasonable  to  ensure  maintenance  of  the 
CO  ambient  standard  in  an  approach 
similar  to  the  one  discussed  above  for 
ozone.  Although  "hotspot"  CO  problems 
have  been  identified  in  several  areas, 
these  high  CO  concentrations  are  often 
an  indication  of  broader  problems 
associated  with  significant  CO 
emissions  across  a  larger  area. 
Therefore,  EPA  is  proposing  to  require 
CO  maintenance  plans  to  (1)  ensure  that 
emissions  remain  below  the  attainment 
inventory  for  an  area  and  (2) 
periodically  (in  the  3-year  report)  assess 
the  effects  of  new  source  growth. 
Exceptions  to  the  first  requirement  may 
be  allowed  if  the  State  demonstrates 
that  its  previous  CO  problem  was 
entirely  a  hotspot  problem  and  that  the 


emission  increases  will  not  cause  or 
contribute  to  a  new  hotspot  problem. 

c.  Modifying  the  Attainment  Strategy. 
In  general,  EPA  believes  that  measures 
implemented  to  attain  the  ambient 
standard  will  continue  to  be  needed  to 
maintain  the  standard.  The  EPA 
expects,  however,  that  there  may  be 
some  cases  in  which  the  emission 
reduction  potential  of  a  measure 
decreases  due  to  a  change  in  the  source 
profile  or  other  technological 
developments  (e.g.,  more  effective  new 
car  emission  controls).  In  addition,  a 
State  may  have  other  reasons  for  which 
it  desires  to  modify  the  strategy  it  had 
developed,  adopted,  and  implemented  to 
attain  the  standard.  Any  modification  to 
an  attainment  strategy  would  have  to  be 
submitted  as  a  SIP  revision  and 
approved  by  EPA  before  it  would  affect 
the  applicability  of  the  previously 
approved  SIP. 

C.  Requirements  for  Emergency 
Episode  Plans.  Each  State  is  required  to 
develop  an  emergency  episode  plan 
outlining  the  steps  the  State  and  its 
sources  will  take  to  lower  emissions 
rapidly  in  the  case  of  highly  elevated 
pollution  levels  (40  CFR  Part  51.  Subpart 
H).  The  EPA  believes  that  this 
emergency  episode  plan  should  be 
consistent  with  and  supportive  of  the 
proposed  policy  to  ensure  that  special 
occurrences  will  not  interfere  with  the 
State's  efforts  to  attain  the  standards 
and  achieve  RFP  in  the  interim. 
Therefore,  EPA  proposes  to  require  the 
initial  plan  submittals  from  the  States  to 
demonstrate  that  their  emergency 
episode  plans  are  consistent  with  the 
requirements  of  this  policy.  If  a  State  is 
unable  to  provide  such  a  demonstration 
in  the  initial  submittal  due  to  the  need 
for  significant  changes  in  its  emergency 
episode  plan.  EPA  proposes  to  allow  the 
State  up  to  the  due  date  for  the  first  RFP 
report  to  provide  the  demonstration.  The 
initial  submittal  must  contain  a 
commitment  to  and  description  of 
actions  needed  to  provide  this 
demonstration. 

The  EPA  is  proposing  that  source 
areas  in  one  State  that  contribute  to 
ozone  exceedances  in  another  State 
develop  emergency  episode  plans  which 
consider  those  receptor  areas.  These 
plans  must  include  a  provision  for 
interstate  coordination  involving  air 
quality  data  and  quality  assurance 
information. 

D.  Conformity  of  Federal  Actions 
With  the  SIP.  Section  176(c)  of  the  Act 
aims  to  ensure  that  Federal  actions 
conform  with  the  SIP.  This  requirement 
helps  to  ensure  that  SIP  growth 
projections  are  not  exceeded,  RFP 


targets  are  achieved,  and  air  quality 
maintenance  efforts  are  not  undermined. 

Section  176(c)  of  the  Act  requires  all 
federally  approved  or  financially 
assisted  actions  (projects,  plans, 
approvals,  assistance,  etc.)  to  conform 
to  the  SIP'S  for  the  areas  in  which  those 
actions  will  take  place.  MPO's  are 
prohibited  from  approving  any  project, 
program,  or  plan  that  does  not  conform 
to  the  SIP  for  that  area.  Assurance  of 
conformity  is  also  an  affirmative 
responsibility  of  the  head  of  each 
Federal  agency. 

Due  to  the  existing  DOT/EPA 
Conformity  Agreement  of  June  12. 1980. 
the  conformity  approach  contained  in 
this  section  and  the  more  detailed 
criteria  contained  in  the  proposed  Policy 
Statement  do  not  apply  to  transportation 
plans,  programs,  and  projects  approved 
by  Metropolitan  Planning  Organizations 
(MPO's)  and  approved  or  funded  by 
DOT.  The  EPA  and  DOT  will  discuss  the 
joint  updating  and  revision  of  the  1980 
Conformity  Agreement.  Any  changes  to 
the  1980  Agreement,  following  these 
discussions,  will  be  reflected  in  a 
separate  rulemaking  action  by  DOT  in  a 
revision  of  23  CFR  Part  770  which  will 
be  published  sometime  in  the  near 
future. 

Since  Congress  enacted  these 
requirements,  some  MPO's  and  Federal 
agencies  have  read  the  conformity 
provision  to  require  only  that  a 
proposed  project  be  consistent  with 
regulations  in  the  SIP.  This  narrow 
reading  could  allow  activities  that,  while 
not  inconsistent  with  an  actual  State  or 
local  rule,  could  cause  a  NAAQS 
violation  (in  the  near-  or  long-term)  or 
be  inconsistent  with  the  demonstration 
of  emission  reduction  progress  or  of 
attainment  in  the  approved  SIP.  Thus, 
the  use  of  such  a  narrow  reading  would 
pose  an  essentially  unchecked  threat  to 
the  integrity  of  the  SIP's  on  which  EPA 
and  the  States  will  rely  to  produce 
progress  and  eventual  attainment. 

The  primary  purpose  of  SIP's  is  to 
attain  and  maintain  the  NAAQS.  For 
this  reason,  the  EPA  believes  that  it 
must  take  concrete  steps  to  ensure  that 
federally  approved  and  financially 
assisted  actions  conform  with  the  SIP  by 
not  causing  NAAQS  violations.  Federal 
actions  should  conform  to  both  the  SIP 
regulations  and  the  emission  reduction 
projections  demonstrating  progress  and 
attainment  on  which  EPA  relies  to 
approve  new  SIP's  and  to  decide  on 
discretionary  sanctions.  The  EPA 
believes  that  it  already  has  the  authority 
to  establish  these  safeguards.  Section 
110(a)(2)(B).  which  applies  to  all  areas 
receiving  SIP  calls,  requires  SIP's  to 
contain  emission  limitations,  schedules. 
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and  timetables  for  compliance  with  such 
limitatioiu,  and  "such  other  measures  as 
may  be  necessary  to  ensure  attainment 
and  maintenance  of  such  primary  or 
secondary  standard  *  *  *." 

To  ensure  that  pro|ects,  programs,  or 
plana  approved  by  MFC's  do  not  cause 
NAAQS  violations  or  interfere  with 
timely  attainment  of  the  standards  (and 
hence  do  conform  to  the  revised  SIP), 
EPA  will  require  that  each  revised  SIP 
explicitly  identify  direct  and  indirect 
emissions  expected  from  projected 
major  Federal  actions  that  the  State  and 
MPO  expect  to  occur  in  coming  years. 
The  SEP  should  document  assumptions 
used  in  predicting  fiiture  emissions  so 
that  emissions  associated  with  Federal 
actions  can  be  readily  compared  to 
emission  projections  in  the  SIP.  This 
should  include  assumptions  on  growth 
that  can  be  readily  disaggregated 
(including  population,  employment. 
VMT,  and  emissions,  as  appropriate]. 
Beyond  that,  the  SIP  must  contain  a 
clear  definition  of  the  circumstances  in 
which  a  federally  funded  or  approved 
project  will  or  will  not  conform  to  the 
SIP.  That  definition  must  state  that  a 
project  conforms  to  the  SIP  only  if  the 
emissions  that  it  will  cause  (calculated 
using  assumptions  consistent  with  SIP 
assumptions)  will  not  bring  aggregate 
emissions  for  the  planning  area  above 
the  level  projected  for  the  area  for  the 
relevant  timeframes  in  the  SIP's 
demonstraticm  of  emission  reduction 
progress  and  attainment. 

Where  existing  MPO  section  176(c) 
review  procedures  ensure  that  such 
projects  would  not  cause  violations  or 
interfere  with  timely  attainment  and 
maintenance  of  the  air  quality 
standards,  the  definition  of  conformity 
in  SIP  submittals  could  simply  mirror  the 
definition  used  by  those  agencies.  For 
other  cases,  however,  the  SIP  conformity 
definition  would  fill  the  gap  left  by  the 
existing  procedures.  Stated  differently, 
the  inclusion  of  a  broad  definition  of 
conformity  in  the  SIP  will  ensure  that 
projects  reviewed  by  MPO's  would  be 
evaluated  against  the  appropriate 
criteria." 

The  proposed  Policy  Statement  at  the 
end  of  today's  notice  contains  a  more 
detailed  list  of  the  criteria  that  should 
comprise  the  SIP's  definition  of  when 
federally-assisted  projects  conform  with 
the  SIP. 


•'  At  least  one  Federal  agency,  the  Department  of 
Housing  and  Urban  Development,  has  a  separate 
Federal  statute  that  authorizes  the  EPA  to  delegate 
its  responsibiUtiea  under  Kctioo  17B(c)  to  (he 
recipient  of  Federal  approval  (and  funds)  for  the 
project.  In  such  cases,  the  recipient  woulil  need  to 
use  the  SIP's  broad  definition  of  conformity  in 
making  the  section  176(c)  determinatioii. 


VI.  Maximizing  Effectiveness  of  Existing 
Program 

The  policy  being  proposed  today 
recognizes  that  the  control  strategy 
development  process  and  associated 
regulatory  development  are  a  predictive 
process,  predicated  upon  technical  and 
socioeconomic  assumptions  and 
projections,  and  often  upon  developing 
and  implementing  new  technology  and 
science.  The  EPA  recognizes  that,  in 
developing  control  strategies,  control 
measures,  and  regulations  that  must  be 
implemented  on  a  national  basis,  the 
potential  for  varying  interpretations  and 
inconsistent  application  exists. 

With  regard  to  current  SIP's,  EPA 
believes  that  variations  and 
inconsistencies  between  some  State 
regulations  and  program  functions  and 
the  requirements  of  existing  EPA 
policies  do  exist  and,  when  viewed  in 
total,  have  a  potentially  significant 
effect  on  whether  emissions  will 
actually  be  reduced  to  the  levels 
contained  in  the  SIP  thus  effecting  the 
ability  of  the  SEP  to  achieve  attainment 

These  errors  and  inconsistencies  must 
be  reduced  and  eliminated  to  allow  for 
the  fullest  implementation  of  existing 
control  measures  and  strategies. 

In  April  of  1987,  the  EPA 
Administrator  sent  letters  to  42  State 
Governors  expressing  his  concern  that 
current  SIP  requirements  may  not  be 
adequate  to  provide  for  the  attainment 
of  the  NAAQS  for  ozone  and  carbon 
monoxide.  While  stating  that  additional 
control  efforts  may  have  to  be 
undertaken,  the  Administrator  also 
proposed  a  three-part  process  to  ensure 
that  current  SIFs  are  achieving  the 
reductions  consistent  with  those  to 
which  the  States  had  committed  in  their 
SIP's.  This  three-part  process  will 
require  EPA  to:  (1)  Review  the  federally- 
approved  control  commitments  in  the 
SIP  to  see  that  they  have  now  been 
adopted,  (2)  review  the  adopted 
measures  to  determine  if  they  are 
technically  adequate  and  meet  minimum 
national  standards,  and  (3)  initiate  a 
comprehensive  program  to  determine 
whether  adopted  regulations  are  being 
effectively  implemented. 

In  addition  to  these  efforts,  EPA  has 
found  that  a  number  of  SIFs  contain 
various  inconsistencies  with  respect  lo 
EPA  policy  and  misinterpretations  of 
national  guidance.  The  EPA  proposes  to 
require  States  to  correct  these 
deficiencies  and  inconsistencies  as 
expeditiously  as  possible  but  at  least  by 
the  time  the  initial  SIP  is  due  (in  2  years 
from  the  SIP  call).  The  EPA  will  work 
with  the  various  States  in  identifying 
specific  inconsistencies  contained  in 
their  SIP's  and  in  developing  a  schedule 


for  submitting  the  needed  revisions.  The 
EPA  is  also  in  the  process  of  upgrading 
guidance  material,  developing  new 
guidance  where  needed,  and  formulating 
State-EPA  workgroups  and 
clearinghouses  to  assist  the  States  in 
improving  their  overall  program 
effectiveness. 

As  previously  stated.  EPA  proposes  to 
require  the  revised  SEFs  for  those  areas 
receiving  SIP  deficiency  notices  to 
include  corrections  to  those  portions  of 
their  plans  that  are  inconsistent  with 
national  policy  or  have  ambiguities  that 
allow  for  interpretations  different  from 
what  existing  EPA  guidance  would 
allow.  Appendix  D  contains  a  detailed 
discussion  of  those  inconsistencies  and 
provides  EPA's  proposed  guidance  on 
how  States  should  correct  them  in  their 
revised  SIP's. 

Also.  Appendix  J  lists  a  number  of 
other  measures  that  the  States  may 
consider  in  improving  the  overall 
effectiveness  of  their  programs. 
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Introduction 

A  number  of  areas  in  the  United 
States,  mainly  metropolitan  areas, 
currently  have  ambient  levels  of  ozone 
and  carbon  monoxide  (CO)  in  excess  of 
the  national  ambient  air  quality 
standards  (NAAQS).  A  list  of  these 
areas  can  be  found  in  Appendix  A.  The 
Environmental  Protection  Agency  (EPA) 
believes  that  many  of  these  areas  will 
not  be  able  to  attain  the  air  quality 


•*  The  following  is  a  complete  statement  of  the 
policy  elements  disctissed  previously  in  this  notice. 
The  final  version  of  this  Policy  Statement  will 
appear  in  EPA's  publication  of  a  final  notice  on 
posl-1987  ozone  and  CO  plan  revisions. 
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standards  by  December  31, 1987,  the 
latest  date  by  which  Stale 
implementation  plans  (SIFs)  established 
under  Part  D  of  the  Clean  Air  Act  (the 
Act)  were  to  provide  for  attainment.  The 
following  policy  will  govern  post-1987 
planning  for  the  areas  that  were  not  able 
to  attain  the  standards  by  that  date  and 
have  been  notified  by  EPA  that  their 
SIP's  are  substantially  inadequate,  or 
that  their  pending  SIP  submittals  are  not 
approvable.  The  EPA  intends  this  policy 
to  apply  to  planning  even  in  areas 
whose  SIP"s  are  found  substantially 
inadequate  subsequent  to  the  round  of 
SIP  calls  expected  in  1988.  The  Federal 
Register  notices  and  documents  in 
Appendix  H  provide  useful  background 
for  this  policy. 

The  requirements  set  forth  in  this 
policy  are  designed  to  result  in  State 
plans  that  attain  the  ozone  and  CO 
standards  as  expeditiously  as 
practicable  and  by  a  date  certain.  The 
policy  addresses  the  need  for  State  and 
local  agencies,  in  designing  their  control 
strategies,  to  develop  and  implement 
stringent  and  innovative  measures  for 
the  control  of  volatile  organic 
compounds  (VOC's),  nitrogen  oxides 
(NO,),  and  CO.  Attainment  of  the  ozone 
and  CO  air  quality  standards  in  an  area 
will  require  the  implementation  of 
nationally  implemented  measures  and 
EPA-prescribed  measures,  as  well  as 
locally  developed  and  implemented 
measures  designed  specifically  for  that 
area's  needs.  The  area  must  also 
account  for  the  contribution  of  ozone 
and  its  precursors  from  the  surrounding 
areas. 

All  designated  nonattainment  areas 
will  be  required  to  achieve  reductions  in 
the  near  term  from  implementation  of 
measures  previously  required  in  their 
Part  D  SIP's.  Areas  that  cannot 
demonstrate  attainment  in  the  near  term 
will  become  subject  to  a  construction 
moratorium  and,  to  avoid  additional 
sanctions,  will  be  required  to 
demonstrate  that  they  will  achieve  at 
least  a  minimum  level  of  reduction  in 
emissions  periodically  until  attainment 
can  be  demonstrated. 

While  a  large  portion  of  this  policy 
discusses  additional  requirements  for 
ozone  and  CO  control.  EPA  also  points 
out  the  potential  for  improving  and 
maximizing  the  effectiveness  of  both 
existing  and  future  measures.  The  EPA 
has  found  through  its  program  of 
auditing  State  performance  that  a 
number  of  inconsistencies  and 
misinterpretations  of  national  policy 
exist.  These  discrepancies  can  result  in 
predicted  emissions  reductions  not 
being  fully  realized  and  therefore 
attainment  of  the  standards  being 


delayed.  The  EPA  will,  through  this 
policy,  delineate  specific  areas  of 
concern,  and  suggest  ways  to  correct  or 
alleviate  these  existing  problems.  In 
addition  to  encouraging  maximum 
existing  program  effectiveness,  the 
policy  will  reiterate  the  requirements  for 
adopting  regulations  to  apply 
reasonably  available  control  technology 
(RACT)  consistent  with  the  EPA  Control 
Technique  Guideline  (CTG)  documents 
published  for  the  categories  of  sources 
in  Groups  I,  II,  and  III,  and  major  non- 
CTG  sources,  where  applicable.  The 
statement  also  discusses  the 
requirements  for  implementing  an 
enhanced  vehicle  inspection/ 
maintenance  (I/M)  program  (where 
there  is  a  final  decision  to  require 
enhanced  I/M).  Beyond  these  measures 
and  the  benefits  to  be  derived  from  the 
Federal  Motor  Vehicle  Control  Program 
(FMVCP)  and  EPA's  proposed 
regulations  to  require  onboard  VOC 
controls  for  automobiles  and  the  control 
of  gasoline  vapor  pressure,  EPA  will 
require  each  area  to  incorporate  the 
necessary  type  and  mix  of  controls 
needed  to  demonstrate  attainment  of  the 
NAAQS  and  to  meet  applicable  rates  of 
progress.  The  EPA  recognizes  that  a 
large  reduction  in  VOC  emissions  has 
already  occurred  in  many  urban  areas 
due  to  the  FMVCP.  I/M,  and  RACT 
controls  on  stationary  sources.  Although 
mobile  source  emissions  will  continue  to 
t^e  reduced  over  the  next  few  years,  the 
oenefit  may  be  diminished  in  the  mid- 
1990'8  by  completion  of  fleet  turnover  to 
vehicles  with  more  stringent  emissions 
controls  if  there  is  continued  growth  in 
vehicle  miles  traveled  (VMT).  With 
these  events  in  mind,  EPA  believes 
many  State  and  local  agencies  will  have 
to  select  and  commit  to  implement 
transportation-related  control  measures 
in  their  attainment  strategies  to  obtain 
sufficient  emission  reductions. 

A  new  concept  to  account  for  planned 
reductions  from  control  measures  is 
being  proposed  through  this  policy. 
Historically,  States  assumed  in  their 
plarming  that  emission-limiting 
regulations  would  be  100  percent 
effective,  meaning  that  the  regulatory 
agency  could  take  full  credit  for  the 
reduction  in  emissions  that  the 
implementation  of  a  particular  emission 
regulation  would  theoretically  achieve. 
Experience  in  compliance  monitoring 
and  rule  effectiveness  evaluation  shows, 
however,  that  regulations  are  often 
implemented  on  less  than  a  fully 
effective  basis,  due  to  such  factors  as 
the  failure  of  some  sources  to  comply, 
periodic  failure  of  control  equipment, 
plant  upsets,  leaks,  and  spills.  Also, 
projections  of  reductions  in  the  SIP  can 


be  inaccurate  and  may  overstate  the 
effectiveness  of  control  measures.  Based 
on  this,  EPA  requires  that  an 
effectiveness  level  of  less  than  100 
percent  must  be  factored  into  the  SIP 
demonstrations.  The  EPA  will  also 
require  States  to  measure  effectiveness 
levels  of  existing  regulations  and  use 
these  levels  in  planning  for  expected 
reductions. 

For  those  areas  unable  to  demonstrate 
attainment  in  the  near  term,  the  plan 
must  also  commit  to  providing  periodic 
updates  to  the  SIP  on  a  6-year 
frequency.  These  updates  are  to  validate 
control  measures  implemented  during 
the  previous  6  years  and  update  and 
refine  the  commitments  planned  for  the 
next  6-year  segment.  In  addition  to  the 
"segment"  plan  requirements,  the  SIP 
must  commit  to  reasonable  further 
progress  (RFP)  reporting.  These  RFP 
reports  are  to  provide  an  annual 
summary  of  results  and  status  of  the 
control  strategy.  The  SIP  must  also 
commit  to  providing  a  complete 
emissions  inventory  update,  revising  or 
confirming  previously  established 
emissions  growth  and  reduction 
projections,  on  a  triennial  basis. 

The  SIP  must  also  commit  to  maintain 
the  ambient  standards  once  they  are 
attained.  For  areas  demonstrating  near- 
term  attainment,  EPA  requires  SIP's  to 
provide  sufficient  control  measures  to 
ensure  continued  maintenance.  The  EPA 
will  provide  for  maintenance  by 
requiring  the  SIP's  to  contain 
commitments  to  take  actions  necessary 
to  maintain  emissions  at  or  below  the 
level  associated  with  attainment  (the 
"attainment  inventory"),  even  after 
attainment  is  reached. 

The  requirements  set  forth  in  this 
policy  involve  technologically  complex 
issues.  In  addition  to  establishing  the 
framework  and  discussing  detailed 
requirements  for  State  and  local  action, 
the  policy  mentions  a  wide  range  of 
guidance  EPA  will  provide  to  assist  in 
developing  an  approvable  plan. 
Appendix  H  of  this  notice  includes  a  list 
of  guidance  material  that  is  available  to 
assist  the  States  in  the  development  of 
their  strategies  and  SIP  revisions.  The 
EPA  will,  from  time  to  time,  add 
additional  guidance  to  this  list,  in  order 
to  provide  the  latest  available 
information  to  the  States. 

1.  Affected  Areas 

All  areas  with  ozone  or  CO  design 
values  in  excess  of  the  NAAQS  will 
receive  a  SIP  call  if  there  has  not  been  a 
SIP  disapproval  for  that  area.  Areas 
with  disapproved  SIP's  must  also  meet 


the  requirements  of  this  policy.*'  Any 
area  with  monitored  violations  or  whose 
SIP  has  been  proposed  for  disapproval 
will  be  referred  to  herein  as  a 
nonattainment  area.  In  addition,  all 
future  areas  requesting  redesignations 
under  section  107  will  be  subject  to  the 
maintenance  and  redesignation 
requirements  of  this  policy  (see  section 
V:  Measuring  and  Assuring  Progress  and 
Maintenance). 

A.  Areas  Violating  the  Ozone 
NAAQS.  Where  a  nonattainment  area  is 
located  within  a  Metropolitan  Statistical 
Area  (MSA),«*  the  boundary  of  the  MSA 
must  be  used  as  a  planning  area  for  the 
purpose  of  constructing  the  base 
emissions  inventory  and  projecting 
emission  reductions  from  VOC  and  NO, 
sources.  Where  the  MSA  is  included 
within  a  CMSA,  the  boundaries  of  the 
CMSA  must  be  used  as  the  planning 
area.  The  EPA  will  not  accept  plans 
based  on  attainment  demonstrations 
that  do  not  fully  account  for  emissions 
in  this  planning  area.  Where  a  previous 
SIP  has  used  a  planning  area  (or  section 
107  designated  nonattainment  area) 
larger  than  the  MSA/CMSA,  that  larger 
area  should  continue  to  serve  as  the 
planning  area.**  Accordingly,  EPA 
intends  its  SIP  calls  to  apply  to  the 
larger  of  these  areas.  In  addition,  plans 
must  account  for  emissions  from  large 
sources  located  outside,  but  within  25 
miles,  of  the  boundary  of  the  MSA/ 
CMSA.  Some  non-MSA  counties 
adjacent  to  a  nonattaining  MSA/CMSA 
have  design  values  for  ozone  in  excess 
of  the  standard.  For  planning  purposes, 
these  adjacent  counties  that  have 
monitored  ozone  violations  are  to  be 
included  in  the  adjacent  MSA/CMSA 
planning  area. 

The  EPA  recognizes  that  many  of  the 
MSA/CMSA's  involve  more  than  one 
State  and  therefore  the  level  of 
coordination  and  interagency 
discussions  and  agreements  are 


•'  EPA  has  proposed  (52  FR  26404.  July  14. 1987) 
disapproval  of  14  ozone  and  CO  SIP's.  The  SIP's  for 
some  other  areas  have  already  been  disapproved, 
e.g..  CO  SIP  for  Albuquerque. 

•■•  The  general  concept  of  an  MSA  is  one  of  a 
large  population  nucleus  together  with  adjacent 
communities  that  have  a  high  degree  of  social  and 
economic  integration  with  that  nucleus.  These  areas 
'are  defined  and  designated  by  the  Office  of 
Information  and  Regulatory  Affairs.  U.S.  Office  of 
Management  and  Budget,  which  follows  a  set  of 
official  published  standards  developed  by  the 
Federal  Committee  on  MSA's  (45  FR  956.  t/3/80). 

The  MSA's  are  defined  in  terms  of  entire  counties, 
except  in  the  six  New  England  States  where  they 
are  defined  in  terms  of  cities  and  towns.  If  an  area 
has  more  than  1  million  population  and  meets 
certain  specified  requirements,  it  is  termed  a 
Consolidated  Metropolitan  Statistical  Area  (CMSA). 

*''  For  areas  previously  classified  as  rural 
nonattainment  areas  under  the  old  policy  that  are 
classified  as  urban  (MSA)  under  today's  proposal, 
the  minimum  planning  area  will  be  the  MSA- 


heightened  significantly.  While  each 
State  associated  with  a  particular  MSA/ 
CMSA  will  be  responsible  for  its  portion 
of  emissions  inventory  information,  and 
adoption  and  implementation  of  specific 
measures  and  regulations,  EPA 
encourages  the  various  Slates  to 
participate  in  a  joint  planning  effort  to 
develop  a  single  strategy  for  the  MSA/ 
CMSA.  The  EPA  Regional  Offices  will 
work  with  the  States  and  local 
metropolitan  planning  organizations  in 
developing  the  various  aspects  of  the 
control  strategy. 

Counties  that  violate  the  standard  but 
are  not  within  or  adjacent  to  the 
boundary  of  an  MSA/CMSA  shall  be 
defined  as  isolated  rural  areas  that  are 
either  "self-generating"  or  "nonself- 
generating."  Self-generating  areas  are 
those  areas  that  cause  or  significantly 
contribute  to  local  ambient  levels  of 
ozone.  Nonself-generating  areas  are 
those  areas  that  do  not  cause  or 
significantly  contribute  to  local  ambient 
levels  of  ozone.  (See  Appendix  B  for 
procedures  to  determine  whether  a  rural 
area  is  self-generating.)  Nonself- 
generating  areas  must  identify  the 
upwind  area  (or  areas)  within  10  hours 
travel  time  believed  to  be  causing  or 
contributing  significantly  to  local 
nonattainment.**  For  isolated  rural 
areas,  the  minimum  area  affected  by  the 
ozone  portion  of  this  policy  is  the  county 
in  which  the  monitored  violation 
occurred. 

B.  Areas  Violating  the  CO  NAAQS. 
For  areawide  CO  problems,  the 
boundary  of  the  MSA/CMSA  is  to  be 
used  for  purposes  of  control  strategy 
planning.  Where  the  violation  occurs  in 
an  area  not  included  within  an  MSA/ 
CMSA,  then,  for  purposes  of  control 
strategy  planning,  the  affected  area  is 
the  county  where  the  violation  was 
measured.  For  an  area  impacted  only  by 
"hotspot"  problems  determined  by  using 
procedures  in  section  III.A.,  EPA  will 
allow  the  area  of  nonattainment 
planning  to  be  reduced  to  an  area 
commensurate  with  the  scope  of  the 
nonattainment  problem  and  its  likely 
solution. 

II.  Planning  Schedules 

A.  Basic  Schedule  for  Response  to  SIP 
Calls.  The  EPA  requires  all  areas 
receiving  ozone  or  CO  SIP  calls  or  final 
plan  disapprovals  to  revise  their  SIP's 
within  2  years  of  the  SIP  call  or 
disapproval,  whichever  is  applicable. 


*'  Isolated  rural  areas  in  the  Regional  Oxidant 
Model  (ROM)  domain  in  the  Northeast  found  to  be 
nonself-generating  must  delay  identification  of 
upwind  areas  until  the  Regional  Ozone  Modeling  of 
Northeast  Transport  (ROMN'ET)  program  results  are 
available. 


The  planning  period,  however,  will  not 
allow  States  to  modify  existing  planning 
or  implementation  schedules  to  which 
they  may  now  be  subject.  These 
schedules  will  remain  in  effect  until  and 
unless  the  EPA-approved  post-1987  SIP 
(developed  in  accordance  with  the 
provisions  of  this  policy)  modifies  the 
schedules.  The  revised  SIP's  must  meet 
the  2-year  submittal  requirement 
specified  in  this  policy,  except  that,  for 
the  situations  involving  certain  rule 
adoptions  and  isolated  rural  area 
analyses  discussed  below  in  section  II.B, 
those  requirements  must  be  satisfied  in 
a  supplemental  revision  due  after  the 
initial  2-year  period.  A  draft  detailed 
and  comprehensive  emissions  inventory 
will  be  due  from  all  areas  within  12 
months  of  the  SIP  call  or  disapproval.*^ 
The  EPA  will  work  with  State  and  local 
air  agencies  to  establish  appropriate 
schedules  and  milestones  to  ensure  that 
the  plans  can  be  developed  and  adopted 
by  the  submittal  deadline. 

To  ensure  that  the  State  and  local 
governments  give  high  priority  to  the 
development  of  the  SIP,  the  Governor, 
after  consultation  with  principal  elected 
officials  of  each  local  government  in  the 
affected  area,  must  submit  within  3 
months  of  the  SIP  call  a  written 
commitment  to  develop  a  SIP  revision  in 
accordance  with  this  policy.  In  addition, 
within  6  months  after  the  SIP  call,  the 
State  must  review  with  EPA  its 
schedules,  commitments,  and  progress 
in  the  development  and  adoption 
processes  regarding  enhanced  I/M,  SIP 
rule  discrepancies  and  inconsistencies, 
previously  required  measures  (e.g., 
CTG's).  and  all  necessary  measures  for 
satisfying  minimum  prescribed  rate  of 
progress  requirements  described  later  in 
section  IV.  (See  Appendix  M  for  a 
summary  of  timing  of  these  and  other 
key  policy  requirements.) 

B.  Schedules  for  Special  Situations." 
The  EPA  will  allow  additional  time  for 


"  As  explained  below,  certain  isolated  rural 
(non-MSA)  areas  will  not  have  to  submit  the 
emission  inventory  within  this  2-year  period. 

**  The  EPA  is  aware  that  other  situations  may 
necessitate  SIP  revisions  after  the  initial  submittal. 
For  example,  the  ROM  analysis  for  the  northeast 
States,  which  will  not  be  complete  within  the  2-year 
period,  will  provide  a  more  rigorous  regionwide 
analysis  of  ozone  transport  and  the  effects  of 
control  strategies.  The  EPA  believes  that  currer.tly 
available  models  and  methodologies  will  enable  the 
RDM  areas  to  estimate  transport  effects  as  well  as 
impacts  from  their  own  sources  before  the  ROM 
results  are  available,  so  that  an  adequate  plan  can 
be  revised  to  the  extent  necessary  to  incorporate 
additional  controls  to  reduce  downwind  impacts. 
The  EPA  will  work,  closely  with  Slates  to  ensure 
that  SIP  revisions  based  on  these  updated  analyses 
are  made  expeditiously.  However.  EPA  would 
expect  all  supplemental  revisions  arising  from  the 
ROM  analysis  to  be  accomplished  and  submitted 
within  3  years  of  this  initial  SIP  call  or  disapproval. 


45086 


Federal  Register  /  Vol.  52.  No.  226  /  Tuesday.  November  24.  1987  /  Notices 


the  development  and  completion  of 
adoption  of  the  control  strategy  in  the 
situations  discussed  below.  In  order  for 
a  State  to  receive  additional  time  to 
complete  development  and  adoption  of 
its  SIP.  it  must  review  with  EPA  within  1 
year  after  the  SIP  call  its  need  for 
additional  time  to  complete  the 
development  and  adoption  of  the  SIP  in 
accordance  with  the  situations 
discussed  below. 

1.  Isolated  Rural  Areas.'^  The  EPA 
will  allow  additional  time  for  the  SIP 
submittal  from  those  isolated  rural  areas 
experiencing  ozone  violations  which 
will  not  have  within  the  2-year  period 
air  quality  information  adequate  to 
determine  whether  or  not  the  area  is 
"self-generating"  (see  Appendix  B  for 
procedures  for  determining  whether  an 
area  is  self-generating).  The  EPA 
expects  the  complete  plan  revision  to  be 
submitted  expeditiously  and  no  later 
than  3  years  from  the  date  of  the  SIP 
call.  The  initial  SIP  (due  in  2  years)  must 
contain  the  minimum  RACT 
requirements  for  a  rural  area  described 
in  section  IV.A.,  below,  as  well  as  the 
requirements  described  in  section  VI. 
and  Appendix  D.  below.  Additionally, 
the  initial  SIP  must  include  a  schedule 
for  completing  the  air  quality 
monitoring,  self-generation  I 

determination,  modeling  analysis  and  a 
commitment  and  schedule  for 
developing  and  adopting  additional 
measures  which  the  modeling  analysis 
shows  are  needed.''" 

Areas  found  to  be  nonself-generators 
must  summarize  and  submit  their  air 
quality  analyses  in  the  second  submittal 
along  with  an  identification  of  the 
upwind  area(s)  determined  to  be 
responsible  for  violations  in  the  isolated 
rural  area.^'  The  EPA  will  require  the 
upwind  area  to  develop  an  expeditious 
schedule  for  the  area  to  revise  its  SIP  to 
account  for  the  downwind  isolated  rural 
area.  This  schedule  will  call  for  the  SIP 
revision  in  the  upwind  area  within  1 
year  of  the  submittal  of  the  air  quality 
analysis  for  the  isolated  rural  area.^^ 


Areas  found  to  be  self-generators  will 
be  required  to  submit  a  SIP 
expeditiously  which  satisfies  the  same 
requirements  as  an  area  within  an  MSA. 
The  EPA  will  require  the  State  to 
establish  an  expeditious  timeframe  for 
the  SIP  submittal,  which  will  extend  no 
more  than  3  years  from  the  date  of  the 
SIP  call. 

2.  Areas  Needing  "Long-Term" 
Measures.""  The  EPA  will  allow  areas 
needing  long-term  measures  up  to  an 
additional  3  years  (from  the  SIP  due 
date)  to  complete  the  formal  adoption  of 
all  measures.  The  initial  submittal  (due 
in  2  years  from  the  SIP  call)  for  these 
areas  must  include:  (1)  The 
demonstration  of  attainment:  (2)  an 
identification  of  long-term  measures 
(with  expected  emission  reduction 
benefits),  along  with  a  description  of. 
and  commitment  to,  the  process  and 
schedule  to  complete  all  planning, 
review,  and  decision  steps  leading  to 
adequate  adoption  of  those  measures; 
and  (3)  full  adoption  of  all  other 
measures.  The  EPA  will  work  with  these 
areas  to  determine  the  most  reasonably 
expeditious  timeframe  for  the  second 
submittal,  which  may  extend  no  more 
than  3  years  from  the  SIP  due  date. 

Although  the  initial  submittal  must 
identify  the  long-term  measures  and 
commit  to  the  process  and  schedule  for 
developing  and  adopting  these 
measures.  EPA  recognizes  that  during 
evaluation  and  consultation  steps, 
options  may  need  to  change.  Therefore, 
EPA  will  allow  the  State  to  substitute 
measures  or  modify  these  long-term 
measures  in  the  second  SIP  submittal  or 
subsequent  updates  as  long  as  the 
modified  or  substitute  measures  yield 
comparable  emission  reductions. 
Furthermore,  the  emission  reductions 
from  the  substitute  measure  must  be 
consistent  with  the  control  strategy  in 
showing  that  applicable  rates  of 
emission  reduction  progress  will  be 
achieved. 


••  Denned  as  counties  not  included  within  or 
adjacent  to  an  MSA.  Requirements  for  non-MSA 
counties  that  experience  violations  and  are  adjacent 
to  an  MSA  are  discussed  above  in  I.A..  "Areas 
Violating  the  Ozone  NAAQS." 

"•  See  section  IV.  "Requirement  for  Development 
of  Control  Strategy"  for  description  of  requirements 
for  different  types  of  areas. 

"  Areas  that  are  found  to  be  nonself-generaling 
and  that  are  in  the  ROM  domain  will  not  be  allowed 
to  make  this  identification  until  the  ROM  results  are 
available. 

^'  Of  course,  in  some  cases  the  upwind  areas  will 
already  have  begun  revising  their  SIP's  because  of 
their  own  nonattainment  problem,  and  may  already 
be  accounting  adequately  in  those  revisions  for 
effects  on  all  downwind  areas. 


'^  In  this  context,  long-term  measures  refer  to 
those  which  may  require  complex  or  extensive 
planning  or  review  and  adoption  processes  thai 
cannot  be  accomplished  within  2  years.  These 
measures  will  likely  also  require  considerable  time 
for  implementation.  As  described  earlier,  areas  that 
cannot  adopt  enough  measures  to  demonstrate 
attainment  in  the  short  term  will  become  subject  to 
the  construction  ban.  Thus,  the  following  discussion 
relates  to  areas  that  do  not  show  attainment  in  the 
short  term  but  are  seeking  to  avoid  additional 
sanctions  by  adopting  measures  that  will  produce 
attainment  by  a  fixed  date  in  the  longer  term. 


III.  Requirements  for  Modeled 
Demonstration  of  Attainment 

A.  Models 

The  input  data  and  assumptions  used 
in  ozone  and  CO  models  must  be 
adequately  documented  in  the  SIP. 

1.  Ozone.  The  preferred  model  it  the 
Urban  Airshed  Model.  The  second 
acceptable  model  is  the  Empirical 
Kinetic  Modeling  Approach  (EKMA). 

At  a  minimum,  EPA  requires  that 
areas  use  the  city-specific  EKMA 
approach.  The  EPA  wiH  not  approve 
plans  based  on  linear  or  proportional 
rollback  techniques.  The  EPA's  guidance 
for  EKMA  is  contained  in  "Guideline  for 
Use  of  City-Specific  EKMA  in  Preparing 
Posl-1987  Ozone  SIP's"  (see  Appendix 
H).  Appendix  I  contains  data  base 
requirements  for  EKMA  and  a  brief 
description  of  the  model. 

Areas  should  not  use  the  wind 
trajectory  analysis,  previously  known  as 
Level  II,  because  of  poor  past 
performance.  The  EPA's  guidance  on 
EKMA  has  been  revised  to  be  more 
explicit  for  using  wind  data  in  EKMA. 

The  EPA  has  also  revised  its  guidance 
to  include  updated  methods  for 
estimating  future  ozone,  nonmethane 
organic  compounds  (NMOC),  and  N0» 
transport  levels  for  use  in  EKMA,  which 
should  result  in  more  realistic 
assumptions  concerning  reductions  of 
transported  ozone. 

Use  of  models  other  than  the  Urban 
Airshed  Model  or  EKMA  must  be 
approved  by  EPA  prior  to  a  commitment 
by  the  State  to  its  use.  Guidance  for  the 
Urban  Airshed  Model  is  contained  in 
"The  SAI  Airshed  Model  Operations 
Manual,"  in  "Guideline  on  Air  Quality 
Models  (Revised),"  and  in  "Guideline  for 
Applying  the  Airshed  Model  to  Urban 
Areas"  (see  Appendices  H  and  I).  The 
EPA  will  not  allow  areas  to  delay 
submittal  of  the  attainment 
demonstration  because  of  time  or 
resource  complications  resulting  from 
the  use  of  Urban  Airshed  modeling. 

2.  Carbon  Monoxide.  States  should 
first  determine  the  scope  of  the  problem, 
-  then  choose  an  appropriate  model. 
The  EPA  presumes  that  hotspots 
lacking  any  significant  areawide 
contribution  are:  (1)  Limited  in  number, 

(2)  isolated  points  of  traffic  congestion. 

(3)  typically  found  in  areas  of  relatively 
low  population,  and  (4)  solved  through 
the  application  of  short-term  control 
measures  (within  5  years  of  the  SIP  due 
date).  If  after  using  these  criteria,  the 
State  believes  that  a  problem  should  be 
preliminarily  characterized  as  a  hotspot 
(or  small  collection  of  hotspots)  without 
an  areawide  contribution,  the  State  first 
should  define  an  area  around  the 
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hotspot  which  contains  sources 
contributing  emissions  seen  by  the 
hotspot  monitor,  or  the  model  receptor  if 
a  hotspot  modeling  analysis  was  used. 
Then,  the  existence  of  other  likely 
hotspots  in  the  remaining  portions  of  the 
county  should  be  determined  through 
monitoring  and  modeling.  "The  EPA 
believes  that  all  hotspot  control 
measures  can  be  implemented  within 
the  short  term  (i.e..  not  later  than  4  years 
after  the  SIP  is  due).  Hotspot  problems 
requiring  longer  time  periods  for 
correction  will  be  presumed  to  require 
areawide  measures.'*  Where  both 
hotspot  and  areawide  control  measures 
are  applied,  the  State  must  perform  both 
hotspot  and  areawide  modeling. 

Hotspot  Models — For  intersections, 
traffic  and  emissions  should  be 
analyzed  using  Worksheet  2  of  EPA's 
"Guidelines  for  Review  of  Indirect 
Sources"  (Volume  9) — Revised  (Second 
Printing)  (see  Appendix  H)  or  an 
equivalent  procedure  approved  by  EPA. 
Dispersion  should  be  modeled  using  the 
CALINE3  line  source  model  described  in 
"CALINE3— A  Versatile  Dispersion 
Model  for  Predicting  Air  Pollution  Levels 
Near  Highways  and  Arterial  Streets." 
1979.  Other  models  may  be  used  if 
approved  by  EPA  in  accordance  with 
established  procedures. 

Areawide  Models — Either  the  Urban 
Airshed  Model  or  RAM  are 
recommended.  Guidance  for  RAM  is  in 
"User's  Guide  for  RAM — 2nd  Edition." 
1987.  Due  to  the  proportional 
relationship  between  CO  emissions  and 
air  quality,  linear  rollback  also  may  be 
used  to  determine  the  overall  areawide 
emission  reduction  percentage  needed 
to  attain  the  NAAQS.  Other  models, 
such  as  APRAC  or  box  models,  may  be 
used  on  a  case-by-case  basis  with  EPA 
approval.  The  "EPA  Guidelines  on  Air 
Quality  Models"  (see  Appendix  H)  or 
the  EPA  Regional  Office  should  be 
consulted  for  more  information  on 
areawide  CO  modeling. 

B.  Data  Requirements 

1.  Ozone — a.  Geographic  Area  for 
Emission  Inventory.  As  described 
above,  in  most  cases.  EPA  will 
standardize  the  planning,  or 
demonstration,  area  for  all  emission 
sources  as,  at  a  minimum,  the  boundary 
of  the  MSA,  or  the  CMSA  (if  one  exists). 
In  cases  where  a  previous  Part  D  SIP 
has  used  a  planning  area  (or  section  107- 
designated  nonattainment  area)  larger 
than  the  MSA  or  CMSA,  that  larger 
planning  area  should  be  used. 

The  planning  area  inventory  must 
include  all  VOC.  CO,  and  NO,  sources 


and  must  represent  actual  emissions 
typical  of  ozone  season  weekday 
conditions.^'  Additional  requirements 
are  described  in  the  EPA  guideline 
document.  "Emission  Inventory 
Requirements  for  Post-1987  Ozone  SIP's" 
(see  Appendix  H). 

The  EPA  also  requires  that  States  use 
a  25-mile  distance  from  the  MSA/CMSA 
boundary  as  a  planning  guideline  and 
presume  that  large  sources  located 
within  this  distance  may  contribute  to 
the  nonattainment  problem.  States  must 
include  sources  (greater  than  or  equal  to 
100  tons  per  year  potential  to  emit  '*)  of 
VOC.  CO.  and  NO,  within  this  distance 
in  the  demonstration  area  inventory. 
even  if  the  25-mile  distance  extends  into 
another  State  or  MSA/CMSA. 

In  those  instances  where  a  major 
source  is  within  25  miles  of  an  MSA/ 
CMSA  but  resides  in  an  adjacent  State, 
EPA  reminds  States  of  the  requirements 
set  forth  in  section  110(a)(2)(E)  of  the 
Act.  These  requirements  specify  that 
each  State  in  its  SIP  shall  include 
provisions  adequate  to  prohibit 
emissions  from  stationary  sources 
within  the  State  from  preventing 
attainment  in  a  nearby  State.  The  EPA 
will  review  SIP's  fi-om  States  receiving 
SIP  calls  to  ensure  that  these 
requirements  are  met.  A  State  with  a 
source  or  sources  significantly  affecting 
ambient  pollutant  concentrations  in  a 
nearby  State  should  provide  information 
on  the  source(s)  to  the  affected  State  for 
use  in  developing  the  inventory  and 
constructing  an  attainment 
demonstration. 

If  monitoring  sites  which  exceed  the 
ozone  NAAQS  are  located  in  counties 
adjacent  to.  but  not  within,  an  MSA/ 
CMSA,  EPA  will  presume  that  such 
counties  should  be  treated  as  extensions 
of  the  MSA/CMSA  for  planning 
purposes.  Such  adjacent  non-MSA 
counties  should  inventory  sources  as  if 
they  were  part  of  the  MSA/CMSA, 
except  that  the  25-mile  planning 
guideline  does  not  apply  to  areas 
outside  these  adjacent  non-MSA 
counties. 

If  an  area  is  an  isolated  non-MSA.  the 
baseline  inventory  should  include  at  a 
minimum  the  county  containing  the  site 
which  exceeds  the  NAAQS. 

b.  Air  Quality  Data.  Each  area  must 
reduce,  validate,  and  summarize  in  its 
submittal  the  most  recent  3  years  of  air 
quality  data  available  at  the  time  of  the 
notification  of  SIP  deficiency  or  SIP 
disapprovals.  Generally,  this  means  that 
all  areas  receiving  SIP  calls  or 
disapprovals  prior  to  the  summer  of  1988 


would  be  required  to  use  data  from  the 
1985, 1986,  and  1987  ozone  seasons.  The 
EPA  would  allow  1988  ozone  data  also 
to  be  used  in  the  modeling  analysis  if 
the  use  of  such  data  would  not  delay  the 
submittal  of  the  SIP. 

For  EKMA,  the  data  base  must  meet 
the  requirements  described  in  Appendix 
I.  These  requirements  and  procedures 
replace  those  published  in  the 
November  14, 1979.  Federal  Register  (44 
FR  65667).  "Data  Collection  for  1982 
Ozone  SIP's."  Specific  and  updated 
monitoring  requirements  are  also 
described  in  "Guideline  for  Use  of  City- 
Specific  EKMA  in  Preparing  Post-1987 
Ozone  SIP's." 

For  the  Urban  Airshed  Model, 
requirements  are  specified  in  "EPA 
Guideline  on  Air  Quality  Models 
(Revised)."  in  "SAI  Airshed  Model 
Operations  Manual."  and  in  "Guideline 
for  Applying  the  Airshed  Model  to 
Urban  Areas."  A  minimum  data  base  to 
support  an  Urban  Airshed  Model 
application  must  be  determined  on  a 
case-by-case  basis  in  consultation  with 
the  appropriate  EPA  Regional  Office. 

2.  Carbon  Monoxide —  a.  Geographic 
Area  for  Emission  Inventory.  Cities  with 
areawide  CO  problems  should  inventory 
all  counties  within  the  MSA/CMSA. 
Areas  whose  problems  are  limited  to 
demonstrated  hotspot  problems  (using 
procedures  described  in  section  III.A.) 
may  inventory  smaller  areas  with  the 
approval  of  the  appropriate  EPA 
Regional  Office. 

b.  Air  Quality  Data.  At  least  one  CO 
monitor  must  be  located  in  an  area 
representative  of  expected  maximum 
CO  concentrations. 

C.  Requirements  for  Emission 
Baselines  and  Projections — 1.  Baselines. 
Baseline  inventories  should  be  prepared 
for  a  1987  base  year.  Base  year 
emissions  must  be  on  an  actual  basis, 
defined  as  the  estimated  typical 
emission  factor  multiplied  by  the  typical 
production  rate  for  each  source.  The 
EPA  will  allow  States  to  limit  their 
analysis  to  reactive  VOC  emissions.^' 

Previously,  States  have  excluded  from 
modeling  1  or  more  years  of  air  quality 
data  where  emissions  changed 
significantly  from  one  year  to  the  next 
during  the  required  3-year  period  of  air 
quality  data.  "The  EPA  is  eliminating 
such  exclusions.  Instead,  and  in  such 
cases,  attainment  emissions  levels 
should  be  calculated  by  applying  the 
modeled  percent  reduction  for  each  year 


'*  Long-term  areawide  CO  problems  are  subject 
to  rates  of  progress  requirements  (see  section  IV.B.). 


^*  Actual  emissions  are  defined  in  section  III.C.  of 
this  policy. 
"  As  defined  in  40  CFR  51.16S(a). 


"  Reactive  VOC's  are  those  not  listed  amonp  the 
11  negligibly  reactive  VOC's  (see  following  Fed«ial 
Register  July  a  1977.  42  FR  35314.  June  4. 1979.  44  FR 
32042:  May  16.  I98U.  45  FK  32424:  and  July  22.  1380. 
45  FR  48941). 
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of  air  quality  data  in  the  base  period  to 
the  corresponding  year's  emissions.  The 
overall  attainment  emissions  level  is  the 
fourth  highest  of  these  levels.^*  This 
procedure  is  further  described  in 
"Guideline  for  Use  of  City-Specific 
EKMA  in  Preparing  Post-1987  Ozone 
SIP'S." 

Base  year  inventories  for  ozone  in 
MSA/CMSA  and  adjacent  non-MSA 
counties  exceeding  the  NAAQS  shall 
individually  list  all  VOC  sources  with  a 
potential  to  emit  at  least  10  tons  per 
year  and  CO  and  NO,  sources  with  a 
potential  to  emit  at  least  100  tons  per 
year.  Sources  below  these  amounts 
should  be  aggregated  by  source 
category.  In  the  25-mile  distance  outside 
the  MSA/CMSA.  VOC,  CO.  and  NO, 
sources  with  a  potential  to  emit  100  tons 
per  year  shall  be  listed  individually. 
Baseline  inventories  for  sources  affected 
by  existing  measures  must  also  reflect 
appropriate  effectiveness  levels  as 
described  below. 

2.  Credit  for  Rule  Effectiveness— a. 
Ozone.  For  both  new  and  existing  rules, 
EPA  will  allow  States  in  constructing 
their  emission  reduction  projections 
(and.  for  existing  rules  with  past 
compliance  dates,  in  constructing 
baseline  emission  levels),  to  assume  not 
more  than  80  percent  of  full 
effectiveness  unless  higher  levels  are 
adequately  demonstrated,  as  described 
below.  If  lower  levels  are  demonstrated, 
or  found  through  upcoming  State/EPA 
effectiveness  studies,  the  State  must  use 
these  levels.  To  assume  an  80  percent 
level  without  an  evaluation,  States 
should  be  adequately  implementing  the 
requirements  for  improving  the 
effectiveness  of  existing  rules,  as 
described  in  this  notice  under 
"Maximizing  Effectiveness  of  Existing 
Program."  including  any  programs  for 
future  corrective  actions. 

To  assume  more  than  80  percent 
effectiveness,  the  SIP  must  contain  a 
rule-effectiveness  evaluation  which 
meets  EPA  criteria  and  which 
demonstrates  that  the  higher  number 
has  been  achieved  in  practice.  If  such  an 
evaluation  has  been  performed,  the  SIP 
may  take  credit  for  whatever  additional 
reductions  were  determined  to  be 
appropriate  by  the  effectiveness 
evaluation.  The  rule-effectiveness 
evaluation  must  be  performed  on  the 
rule  for  which  credit  is  claimed  and  in 
the  area  where  the  rule  has  been 
implemented.  Guidance  on  rule 
effectiveness  evaluations  is  contained  in 
the  EPA  document  "Guideline  for 


'•  Assuming  3  years  of  complete  air  quality  data. 
If  fewer  than  3  years  of  complete  data  exist,  then 
the  third  or  the  second  highest  attainment  emissions 
level  must  be  used. 


Evahiating  Kfectiveness  of  VOC 
Regulations."  (See  Appendix  H) 

The  EPA  expects  that  reductions  will 
be  achieved  as  a  result  of  corrective 
actions  from  rule-effectiveness 
evaluations.  Since  neither  the  amount  of 
this  reduction  nor  the  effectiveness  level 
of  the  rule  will  be  known,  EPA  will  not 
allow  States  to  assume  existing  control 
measures  to  be  more  than  80  percent 
effective  in  the  base  year  prior  to  the 
evaluation.  The  base  year  inventory 
must  reflect  this  assumption. 

If  evaluations  have  been  performed 
for  existing  sources,  the  base  year 
inventories  of  such  sources  must  reflect 
the  effectiveness  level  determined  by 
the  evaluation. 

b.  Carbon  Monoxide.  For  both  new 
and  existing  rules.  States  are  allowed,  in 
constructing  their  emission  reduction 
projections,  to  assume  not  more  than  80 
percent  of  full  effectiveness  unless 
higher  levels  are  adequately 
demonstrated,  as  described  below.  If 
lower  levels  are  demonstrated.  States 
must  use  these  levels.  In  order  to 
assume  an  80  percent  level  without  an 
evaluation.  EPA  expects  States  to  be 
adequately  implementing  the 
requirements  for  improving  the 
effectiveness  of  existing  rules,  as 
described  in  this  notice  under 
"Maximizing  Effectiveness  of  Existing 
Programs,"  including  any  programs  for 
future  corrective  actions. 

For  a  SIP  to  assume  full  effectiveness 
for  a  future  I/M  program,  it  must  show 
that  the  I/M  rules  are  fully  consistent 
with  the  assumptions  used  in  calculating 
the  emission  reductions  in  the 
appropriate  MOBILE  model,  and  satisfy 
the  ten  elements  described  in  EPA's 
Final  Policy-Criteria  for  Approval  of 
1982  Plan  Revisions  (46  FR  7185,  January 
22, 1981).  For  transportation  control 
measures  (TCM's),  the  SIP  must  show 
through  evaluation  or  study  that  the 
assumptions  used  to  predict  future 
reductions,  such  as  changes  in  VMT, 
mode  shifts,  and  speed  changes,  have 
occurred  from  the  implementation  of  the 
TCM  for  which  credit  is  claimed. 

Unless  an  effectiveness  evaluation 
has  been  performed,  existing  control 
measures  may  not  be  assumed  to  be 
more  than  80  percent  effective  in  the 
base  year  and  the  base  year  inventory 
should  reflect  this  assumption.  If 
evaluations  have  been  performed  for 
existing  control  measures,  the  base  year 
inventory  for  sources  affected  by 
existing  regulations  must  reflect  the 
effectiveness  level  determined  by  the 
evaluation. 

3.  Projection  of  Emissions  Inventory. 
At  a  minimum,  inventory  projections 
must  be  made  for  the  attainment  year.  If 


this  is  more  than  3  years  from  the  base 
year,  interim  projections  at  3-year 
intervals  must  be  made  of  the  full 
inventory.  Long-term  areas  subject  to 
the  percent  reduction  requirements  must 
make  the  first  interim  inventory 
projection  5  years  after  the  base  year.''* 
These  areas  should  then  make  3-year 
interim  projections  starting  from  the  5- 
year  projection  and  extending  to  the 
attainment  date.  That  is,  the  inventory 
projections  would  include  emissions  for 
1992, 1995, 1998,  etc. 

Emissions  from  individual  sources 
listed  in  base  year  inventories  shall  be 
projected  individually  to  the  attainment 
year  and  shall  include  any  growth  or 
production  changes  for  the  source. 
Interim-year  projections  for  individual 
sources  are  also  required  and  are 
described  in  the  EPA  guideline 
documents  "Revised  Guidance  for 
Tracking  Reasonable  Pnrther  Progress  in 
Ozone/CO  Control  Programs"  and 
"Emission  Inventory  Requirements  for 
Post-1987  Ozone/CO  SIP's"  (see 
Appendix  H  for  complete  reference). 

Projected  emissions  must  be 
calculated  on  an  allowable  emissions 
basis,  which  EPA  will  define  as  the 
product  of  an  enforceable  emission  rate 
(e.g.,  pounds  of  VOC  per  gallon  of  solids 
applied)  and  the  expected  typical 
production  rate  (e.g.,  galtens  of  solids 
applied  per  day)  in  the  future  year 
(typical  ozone  season  weekday). 
Projected  emissions  must  then  be 
adjusted  for  effectiveness,  using 
procedures  described  above  under 
"Credit  for  Rule  Effectiveness." 

Growth  factors  used  in  projecting 
production  rates  must  be  listed  for  each 
point  source  identified  in  the  baseline 
and  adequately  documented.  Population 
projections  and  other  forecasts  used  for 
determining  growth  rates  and  areawide 
emission  estimates  must  be  consistent 
with  population  projections  developed 
in  accordance  with  EPA's  cost- 
effectiveness  guidelines  for  wastewater 
treatment  facilities  (40  CFR  Part  35. 
Subpart  E,  Appendix  A).  Projected  year 
inventories  must  be  developed  in 
accordance  with  EPA's  "Emission 
Inventory  Requirements  for  Post-1987 
Ozone/CO  SIP's." 

IV.  Requirement  for  Development  of 
Control  Strategy 

Introduction 

Once  the  State  has  determined  the 
percent  reduction  in  baseline  emissions 
needed  to  attain  the  NAAQS  over  the 
relevant  period(s)  of  time,  it  must 


"  These  requirements  are  described  in  section 
IV. B.  Requirements  for  Attainment  Date  and 
Expeditious  Attainment. 


identify  control  measures  that  will  meet 
this  requirement,  and  that  will  result  in 
attainment  as  expeditiously  as 
practicable  and  by  a  date  certain. 
Implementation  of  existing  and 
proposed  national  measures  by  EPA  and 
affected  industries  will  aid  States  in 
meeting  the  control  targets.  In  the  past, 
due  to  the  imprecision  inherent  in 
control  tai^gets  for  ozone,  EPA  has 
required  minimum  reasonably  available 
levels  of  control  of  certain  types  of  VOC 
sources.  This  policy  does  not  alter  those 
requirements.  The  EPA  shall  require  that 
any  of  these  requirements  which  may 
not  have  already  been  implemented  be 
implemented  expeditiously  but  not  later 
than  the  end  of  1992. 

Beyond  the  national  measures  and  the 
required  State  measures,  EPA  will 
require  minimum  rates  of  progress  for 
areas  that  cannot  demonstrate 
attainment  in  the  short  term.  Such  areas 
cannot  count  the  Federal  measures  or 
any  previously  required  State  measure 
in  determining  compliance  with  the 
minimum  rate  of  progress. 

Areas  that  can  demonstrate 
attainment  in  the  short  term  also  will  be 
required  to  demonstrate  maintenance 
for  up  to  10  years  from  the  SIP  due  date. 

A.  Federally-Implemented  Measures, 
Federally-Prescribed  Measures  and 
Technical  Support.  Several  measures  for 
controlling  emissions  will  be  instituted 
by  EPA  as  national  measures.  Other 
measures  may  be  prescribed  by  EPA  for 
State  adoption,  and  the  States  will  be 
required  to  adopt  and  implement  these 
measures  in  the  near  term. 

1.  Federally-Implemented  Measures. 
The  States  may  assume  that  benefits 
will  continue  for  the  following  federally- 
implemented  measure: 

(a)  The  existing  FMVCP.  which 
ensures  that  new  automobiles  are 
designed  to  meet  certain  exhaust  limits. 

In  addition.  States  would  realize 
additional  benefit  from  other  national 
measures  that  EPA  has  proposed  to 
implement.  They  are: 

(a)  Regulations  to  control  Reid  Vapor 
Pressure  (RVP)  to  reduce  the  volatility 
of  gasoline  and  thereby  reduce 
evaporative  emissions  from  vehicles 
(proposed  at  52  FR  31274.  August  19, 
1987): 

(b)  Regulations  to  require  reductions 
of  automobile  refueling  emissions 
through  "onboard"  carbon  canister 
control  technology  on  automobiles 
(proposed  at  52  FR  31162,  August  19, 
1987): 

(c)  Regulations  proposed  for 
hazardous  waste  treatment,  storage,  or 
disposal  facilities  (TSDF)  (proposed  at 
52  FR  3748.  February  5. 1987)  and  other 
regulations  for  TSDF  now  being 
developed. 


2.  Federally-Prescribed  Measures. 
The  EPA  requires  that  all  control 
measures  adopted  as  part  of  previous 
EPA-approvetJ  SIP  revisions  remain  in 
effect  while  the  area  is  violating  the 
NAAQS  and  until  such  time  as  the 
measures  are  modified  in  accordance 
with  established  SIP  revision 
procedures.  This  requirement  also 
applies  to  previous  regulations  not 
specifically  required  under  today's 
proposed  policy,  for  example,  where 
pre-1987  rural  nonattainment  areas  were 
required  to  implement  Group  I  and  II 
CTG's  for  major  sources,  but  which  are 
now  adjacent  non-MSA  areas  and  have 
no  new  control  requirements.  In 
particular,  nonattaining  areas  in  the 
Northeast  "corridor"  must  maintain 
previously  adopted  and  EPA-approved 
regulations  since  many  areas  in  this 
region  might  eventually  need  to  employ 
minimum  or  additional  control  measures 
to  solve  the  Northeast  problem. 

a.  Stationary  Source  RACT.  Rules 
requiring  the  application  of  RACT  for  all 
sources  covered  by  Groups  I,  II,  and  III 
of  EPA's  CTG's  must  be  included  in 
urban  and  self-generating  rural  ozone 
nonattainment  areas  designated  in  40 
CFR  Part  81.  Where  previously  required 
(see  Table  I),  EPA  will  continue  to 
require  the  application  of  RACT  to 
sources  not  covered  by  a  CTG  that  have 
the  potential  to  emit  100  or  more  tons 
per  year.  Also,  an  area  issued  a  SIP  call 
because  it  has  newly  been  found  to  be 
nonattainment  will  be  required  to  adopt 
the  Groups  I.  II,  III  CTG  source  rules  for 
the  "central"  county(ies)  •••  containing 
the  measured  nonattainment  problem 
(or,  in  the  case  of  self-generating  nu-al 
areas,  to  the  county  measuring  the  non- 
attaiimient  problem).  At  a  minimum,  all 
nonself-generating  rural  nonattainment 
counties  are  required  to  adopt  RACT  for 
Groups  I  and  II  CTG  sources  which  have 
the  potential  to  emit  (uncontrolled)  100 
tons/year  emissions  or  greater. 

For  most  areas,  the  EPA  will  continue 
existing  policy  requirements  regarding 
issuance  of  any  new  CTG's.  That  is, 
areas  subject  to  post-1987  policy 
requirements  except  truly  marginal 
nonattainment  areas  " '  and  isolated 


*"  As  defined  by  the  Bureau  of  the  Census,  a 
central  county  has  at  least  50  percent  of  its 
population  residing  within  the  urbanized  area. 

*'  As  defined  in  section  IV.B..  truly  marginal 
nonattainment  areas  are  those  with  design  values 
below  0.16  ppm  oione  (0.155  ppm  where  data  are 
reported  in  3  decimal  place)  or  17  ppm  CO  and  able 
to  demonstrate  attainment  in  the  short  term  by 
relying  only  on  emission  reductions  from  (1) 
federally-implemented  measures,  (2)  measures 
required  for  the  area  in  EPA's  pre-lS87  guidance, 
and  (3)  other  measures  adopted  by  the  State  and 
approved  by  EPA  on  or  before  publication  of 
today's  proposaL 


rural  nonself-generating  areas  must 
adopt  an  appropriate  enforceable 
regulation  for  each  source  category 
covered  by  a  new  CTG,  presumptively 
reflecting  guidance  given  by  the  CTG. 
Truly  marginal  nonattainment  areas  are 
exempt  from  this  requirement  on  the 
beliefs  that  (1)  such  areas  will  attain  in 
the  near  term  due  to  reductions  from 
federally-implemented  measures,  pre- 
1987  requirements  (such  as  CTG's  I.  II. 
and  III)  and  enhanced  effectiveness  of 
pre-1987  requirements  and  (2)  it  is 
unlikely  that  such  areas  could  adopt  and 
implement  new  CTG's  in  sufficient  time 
to  advance  the  attainment  date.  As  a 
safeguard.  EPA  requires  these  areas  to 
include  in  their  SIP'&a  commitment  that, 
if  attainment  is  not  achieved  by  the 
projected  date,  they  will  adopt  new 
CTG's  (including  any  new  CTG's  issued 
since  today's  proposal).  The  regulation 
must  apply  as  follows:  For  areas 
currently  designated  as  nonattainment 
and  for  areas  redesignated  to  attainment 
but  measuring  violations  of  the  ozone 
standard,  the  regulations  will  apply  in 
the  section  107  designated  (or  previously 
designated)  area,  or  the  control  area 
included  in  the  previously  approved  Part 
D  SIP.  if  applicable;  for  newly  found 
nonattainment  areas  these  regulations 
will  apply  to  the  "central"  county(ies). 
Satisfaction  of  these  requirements 
requires  adoption  by  each  subsequent 
January  of  additional  regulations  for 
sources  covered  by  CTG's  issued  by  the 
previous  January. 

b.  Enhanced  I/M.'*  The  EPA  has 
considered  the  potential  for  greater 
VOC  and  CO  reductions  from  vehicle 
I/M  programs,  and  believes  that 
substantial  VOC  and  CO  reduction 
enhancement  is  available  for  areas  with 
relatively  severe  and/or  long-term 
nonattainment  problems.*'  The  EPA. 
therefore,  is  considering  a  variety  of 
alternative  approaches  with  respect  to 
enhanced  I/M.  One  option  is  not  to 
establish  a  specific  enhanced  I/M 
requirement  but  instead,  to  allow  States 
to  consider  enhanced  I/M,  along  with 
other  measures,  in  deciding  how  to  meet 
the  3  percent  average  annual  reduction 
requirement  included  elsewhere  in  this 
policy.  Another  option  is  to  require  long- 


••  The  EPA  is  considering  a  variety  of  options 
regarding  enhanced  I/M.  Including  establishing  a 
specific  enhanced  I/M  performance  level  for  some 
nonattainment  areas  as  well  as  relying  on  the  3 
percent  reduction  requirement  to  force 
consideration  of  enhanced  I/M.  At  other  places  in 
this  document,  the  distinction  between  these 
options  may  not  always  be  expressed,  but  is 
intended  through  this  policy. 

"  A  long-term  nonattainment  area  is  an  area 
where  attainment  will  not  be  demonstrated  within  3 
years  of  the  SIP  approval  date  [period  prescribed  in 
section  110(d)|2|(A)|. 
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term  urban  ozone  and  CO 
nonattainment  areas  to  implement 
changes  to  their  1/M  programs  to  raise 
the  performance  level  (i.e.,  the  VOC 
and/or  CO  reduction  effectiveness)  of 
their  programs  well  above  that  of  the 
basic  I/M  requirement.  i 

If  a  separate  enhanced  I/M        I 
requirement  is  established,  the 
urbanized  portions  of  SIP  call  areas  with 
ozone  design  values  of  0.16  parts  per 
million  (ppm)  or  above  and/or  CQ 
design  values  of  17  ppm  or  above  | 
("severe  nonattainment  areas")  will  be 
considered  to  be  subject  to  this 
requirement.**  (For  determining  areas 
subject  to  this  requirement  and  other 
requirements  employing  these       | 
"cufpoints,"  EPA  will  use  the  rounding 
convention  that  values  ending  in  5 
through  9  round  up.  and  values  ending  in 
1  through  4  round  down.  Hence,  an 
ozone  design  value  of  0.155  ppm   ] 
becomes  0.16  ppm  and  a  CO  design 
value  of  16.5  becomes  17  ppm.)  Also, 
under  the  option  being  considered,  an 
area  with  design  values  below  these 
levels  would  be  required  to  implement 
enhanced  I/M  if  the  modeled  attainment 
demonstration  for  the  area  shows  that  it 
is  a  long-term  nonattainment  area.** 
Urbanized  areas  with  a  population  less 
than  200.000  would  be  exempt  from 
these  requirements  for  enhanced  I/M. 
Such  areas  could  still  use  enhanced  I/M 
reductions  to  meet  attainment  or  show 
RFP  if  they  desire.** 

Rather  than  require  States  to  adopt 
specific  enhancements  from  any  , 
particular  categories  of  possible   | 
improvements.  EPA  would  define  the 
enhanced  1/M  requirement,  if  adopted, 
in  terms  of  a  numerical  performance 
level  which  may  be  achieved  by  any 
combination  of  program  elements.  The 


'■•  "Urbanized  area"  is  an  area  defined  b^'  the 
Bureau  of  the  Census  according  to  specific  criteria, 
designed  to  include  the  entire  densely  settled  area 
around  each  city.  An  urbanized  area  must  have  a 
total  population  of  at  least  50.000.  The  urbanized 
area  criteria  define  a  boundary  based  primarily  on  a 
population  density  of  at  least  1.000  persona  per 
square  mile,  but  also  include  some  less  densely 
settled  areas  within  corporate  limits  and  such  areas 
as  industrial  parks,  railroad  yards,  golf  courses,  and 
so  forth,  if  they  are  adjacent  to  dense  urban 
development. 

'"  Of  course,  areas  that  received  an  attainment 
dale  extension  under  Part  D  must  implement  at 
least  the  basic  I/M  program  required  by  section 
17yb|(11)(B)  of  the  Act  even  if  they  can 
demonstrate  near-term  attainment  without  such  a 
program.  Similarly,  areas  that  were  required  by 
ETA's  1984  guidance  on  the  correction  of  Part  0 
SIP'S  to  adopt  a  basic  I/M  program  (because  of  the 
inability  to  demonstrate  attainment  otherwise  by 
the  end  of  1987)  must  implement  a  program  of  at 
least  that  stringency  even  if  they  can  demonstrate 
near-term  attainment  without  it. 

*'  RFP  (for  some  areas  called  the  "reasonable 
efforts  progress  requirements)  is  described  in 
section  IV.a 


specific  numerical  performance  level 
EPA  is  inclined  to  select  and  other 
pertinent  information  are  discussed  in 
Appendix  E. 

For  an  enhanced  I/M  requirement,  if 
adopted.  EPA  is  planning  to  retain  the 
urbanized  area  as  the  base  for 
geographic  coverage.  Emission 
reductions  obtained  from  vehicles 
outside  of  the  urbanized  area  but  within 
the  MSA/CMSA  would  not  count 
toward  meeting  the  enhanced  I/M 
performance  level,  if  adopted,  however, 
but  would  assist  the  area  in  meeting  its 
overall  emission  reduction  requirements 
for  the  MSA/CMSA. 

3.  Technical  Support —  a.  Alternative 
Control  Technology  Documents.  From 
time  to  time,  it  may  be  appropriate  to 
publish  documents  that  provide 
technical  information  about  the  control 
of  individual  source  categories.  The 
documents  would  identify  the  emission 
control  technologies  that  are  available 
for  a  particular  source  category  along 
with  information  on  process  operation, 
control  efficiency,  costs,  and  other   . 
impacts  of  control.  A  State  could  use 
this  information  as  the  basis  for  an 
emission  limit  based  on  the  control 
technology  that  is  most  appropriate 
given  the  local  needs  and  circumstances. 
The  ACT  document  would  not  specify  a 
presumptive  RACT  nor  a  minimum  level 
of  control  that  would  be  required. 

b.  Control  Technology  Center.  The 
Control  Technology  Center  (CTC)  is  a 
program  that  can  pro\ide  technical 
assistance  to  State  and  local  agencies 
on  individual  problems  that  pertain  to 
control  technology  and  source  testing.  A 
hotline  has  been  established  to  respond 
to  requests  for  assistance  and  provide  a 
quick  response  to  questions.  Callers  will 
be  put  in  contact  with  EPA  engineers 
who  have  the  most  knowledge  about  the 
topic  in  question.  The  CTC  hotline 
provides  access  to  available  expertise  in 
both  the  Office  of  Air  and  Radiation  and 
the  Office  of  Research  and 
Development,  whichever  can  best  fulfill 
the  needs  when  an  individual  request 
for  assistance  occurs.  This  service  is 
available  to  all  State  and  local  agency 
staff.  The  CTC  hotline  number  is  (919) 
541-0800. 

B.  Requirements  of  Expeditious 
Attainment  Dates  and  Reasonable 
Progress.  The  EPA  will  approve  only 
those  post-1987  SIP  revisions  that 
demonstrate  attainment  of  the  ozone 
and  CO  standards  within  3  years  of  the 
date  of  EPA's  approval  [with  a  possible 
2-year  extension  under  section  110(e)]. 
Thus.  EPA  will  impose  the  applicable 
construction  ban  in  any  designated 
nonattainment  area  lacking  such  a 


demonstration.*^  Areas  that  cannot 
demonstrate  attainment  within  the  3-  or 
5-year  period  could  also  become  subject 
to  other  sanctions  if  they  fail  to  make 
reasonable  efforts  to  submit  a  plan 
showing  attainment  by  a  date  suitable 
for  the  area,  and  reasonable  progress  in 
the  interim.  The  following  discussion 
describes  the  requirements  for  progress 
and  attainment  dates  for  both  long-  and 
short-term  nonattainment  areas. 

1.  Areas  Demonstrating  Attainment 
Within  the  3-Year  Period.  As  indicated 
above,  the  required  attainment  dates  for 
post-1987  planning  are  keyed  to  the  date 
EPA  approves  the  SIP  revision  [see 
sections  110(a)(2)(A)  and  110(e)].  For 
purposes  of  planning.  EPA  suggests  that 
States  developing  plans  to  produce 
attainment  in  the  short  term  after  1987 
assume  that  EPA's  review  and  approval 
of  their  plans  will  be  complete  within  1 
year  from  the  date  the  plans  are  due. 
This  would  mean  that,  to  receive 
approval,  the  plans  would  have  to 
demonstrate  attainment  within  4  years 
of  the  date  the  plans  are  due  [1  year  for 
EPA  approval  plus  the  3-year  period  in 
section  110(a)(2)(A)]. 

Consistent  with  section  110(a)(2)(A) 
and.  for  Part  D  areas,  section  172.  EPA 
will  require  the  SIP's  to  demonstrate 
attainment  as  expeditiously  as 
practicable,  even  if  that  date  would 
arrive  before  the  end  of  the  3-year 
period.  The  EPA  will  assume  that  short- 
term  nonattainment  areas  that  apply  the 
applicable  minimum  control  measures 
(no  later  than  the  end  of  1992)  described 
in  the  preceding  section  are  employing 
all  "practicable"  measures.  Thus,  only  if 
those  measures,  combined  with  the 
relevant  federally-implemented 
measures,  would  advance  an  area's 
projected  attainment  date  from  the  3- 
year  date  would  EPA  require  the  area's 
SIP  revision  to  show  attainment  by  that 
earlier  date. 

Plans  for  areas  that  are  still  subject  to 
the  Part  D  planning  requirements  must 
also,  as  required  by  section  172(b)(3).  be 
adequate  to  produce  RFP.  This  means 
that  they  must,  as  required  by  the 
definition  of  RFP  in  section  171(1). 
produce  "annual  incremental 
reductions"  in  emissions,  including 
"substantial  reductions  in  the  early 
years  following  approval"  of  their  plans, 
sufficient  to  provide  for  timely 
attainment.  Plans  for  these  areas  should 
demonstrate  that  their  control  strategies 


"  For  ozone  nonattainment  areas,  the  ban  would 
apply  to  major  new  sources  and  major 
modifications  of  existing  sources  of  VCXI's.  as 
defined  at  40  CFR  Part  52  (see.  specifically.  40  CFR 
52.24).  For  CO  nonattainment  areas,  the  ban  would 
apply  to  major  new  sources  and  major 
modifications  of  existing  sources  of  CO. 


will  provide  for  attaiiunent  as 
expeditiously  as  practicable.  Such 
demonstrations  should  show  that  earlier 
implementation  of  control  measures 
would  not  significantly  advance  the 
attainment  date. 

As  a  means  to  ensure  timely 
attainment,  EPA  will  require  all  areas 
(including  those  with  short-term 
demonstrations)  to  achieve  their 
required  emission  reductions  at  a 
minimum  rate  (described  below)  unless 
the  area  truly  has  a  marginal 
nonattainment  problem.""  The  EPA  will 
define  an  area's  problem  as  truly 
marginal  if  the  area  has  a  design  value 
below  0.16  ppm  ozone  or  17  ppm  CO  and 
the  area  can  demonstrate  attainment  in 
the  short  term  by  relying  only  on 
emission  reductions  from  (1)  federally- 
implemented  measures,  (2)  measures 
required  for  the  area  in  EPA's  pre-19e7 
guidance,  and  (3)  other  measures 
adopted  by  the  State  and  approved  by 
EPA  on  or  before  publication  of  today's 
proposal.  In  all  other  cases,  the  area 
must  achieve  emission  reductions  from 
an  adjusted  base  year  inventory  at  an 
average  rate  of  at  least  3  percent  per 
year  commencing  the  year  of  the  SIP 
call.  For  this  purpose,  the  base  year 
inventory  would  be  adjusted  by 
subtracting  from  it  the  emissions  that 
would  have  been  eliminated  by  the  end 
of  1987  if  the  area  had  implemented  all 
of  the  applicable  requirements  of  EPA'a 
pre-1987  policies  and  the  portions  of  the 
area's  SIP  that  were  approved  at  or 
before  the  SIP  call  or  overall 
disapproval.  (See  Table  I.  "Summary  of 
Ozone  and  Carbon  Monoxide  SIP 
Requirements"  in  discussion  of  policy 
issues.)  Reductions  occurring  in  the 
period  before  the  date  the  SIP  is  due,  but 
after  the  base  year,  will  be  creditable 
(i.e.,  they  are  creditable  if  they  are  not 
included  in  one  of  the  three  categories 
listed  above)  toward  the  annual 
reduction  requirement.  All  reductions 
creditable  toward  the  3  percent  annual 
reduction  requirement  must  be  derived 
from  enforceable  regulations  or  other 
enforceable  measures.  Any  reductions 
which  are  counted  toward  the 
requirement  and  are  due  to  tumdowns 
in  production  (or  shutdowns)  must  be 
submitted  as  SIP  revisions  and  be 
federally  approvable.  Emission 
reductions  from  measures  which  are 
included  in  the  "test"  for  truly  mai^ginal 
are  not  creditable  toward  the  3  percent 
requirement.  As  discussed  below  under 
"Areas  That  Cannot  Demonstrate 
Attainment  Within  the  3- Year  Period," 
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••  As  slated  above  in  section  IV A.,  any  area  with 
a  design  value  at  or  above  0.16  ppm  for  ozone  or  17 
ppm  for  CO  must  also  implement  an  enhanced  I/M 
program. 


the  first  opportunity  to  assess 
compliance  with  this  requirement  will 
be  for  the  period  1988-1992.  reported  on 
in  1993.  For  example,  an  area  needing 
emission  reductions  of  17  percent 
(beyond  the  reductions  from  measures 
listed  above  for  the  "marginal  test"), 
would  have  to  achieve  reductions  of  15 
percent  by  the  end  of  1992  and  the 
remainder  thereafter  at  an  average  rate 
of  3  percent  per  year  until  attainment 
(i.e.,  achieve  the  remaining  2  percent  by 
the  end  of  1993).  An  area  needLng 
additional  reductions  of.  say,  7  percent, 
would  be  required  to  achieve  those 
reductions  by  the  end  of  1992. 

In  the  above  demonstrations  of 
attainment,  the  areas  must  account  for 
any  growth  in  mobile  or  stationary 
source  emissions  expected  to  occur 
between  the  base  year  and  the 
attainment  date.  If  reductions  due  to 
turndowns  in  production  (or  source 
shutdowns)  are  used  to  demonstrate 
attainment,  or  are  used  to  meet  the  3 
percent  annual  reduction  requirement, 
they  must  be  submitted  as  SIP  revisions 
and  must  be  federally  enforceable. 

The  EPA  also  will  require  areas  that 
can  demonstrate  near-term  attainment 
to  show  that  their  plans  vrill  provide  for 
maintenance  of  the  standards  well  into 
the  future  despite  the  emissions  growth 
projected  to  occur.  Hans  for  these  areas 
must  contain  projections  of  emissions  at 
.  least  10  years  from  the  SIP  due  date  and 
commitments  and  schedules  for  any 
additional  measures  that  may  be  needed 
to  ensure  maintenance  of  the  standards. 
This  requirement  will  also  apply  to  any 
area  with  a  projected  attainment  date 
before  the  end  of  1995. 

Areas  projecting  near-term  attainment 
must  include  in  their  SIFs  a  commitment 
that,  if  EPA  finds  that  they  do  not 
actually  attain  the  standard  by  their 
projected  attainment  dates,  they  will 
meet  the  additional  requirements 
including  the  adoption  of  enhanced  I/M 
and  the  achievement  of  an  average  3 
percent  emission  reduction  annually  (if 
not  already  required)  commencing  the 
calendar  year  when  EPA  makes  the 
finding.  These  areas  will  also  be  subject 
to  whatever  additional  future 
requirements  EPA  ultimately  finds  are 
needed  for  long-term  areas  to  provide 
for  expeditious  attainment. 

The  EPA  will  approve  plans  that  meet 
the  requirements  of  this  policy  for 
demonstrating  near-term  attainment  of 
the  ambient  standards. 

2.  Areas  That  Cannot  Demonstrate 
Attainment  Within  the  3-Year  Period. 
As  described  above,  areas  subject  to  the 
construction  ban  because  they  cannot 
demonstrate  attainment  of  the  standards 
by  the  end  of  the  3-year  period  set  forth 


in  section  110(a)(2)(A)  will  be  able  to 
avoid  the  additional  discretionary 
sanctions  if  they  demonstrate 
reasonable  efforts  to  submit  adequate 
plans.  The  EPA  will  define  such  efforts 
as  the  submittal,  according  to  the 
planning  schedule  described  earlier,  of  a 
plan  that  will  produce  reasonable 
progress  toward  attainment  by  a  fixed 
date  suitable  for  the  area.  As  described 
below,  the  "reasonable  efforts" 
attainment  date  for  each  area  will 
depend  on  the  degree  of  progress  made 
each  year.  For  that  reason,  the 
discussion  below  focuses  first  on  the 
amount  of  progress  EPA  will  regard  as 
reflecting  reasonable  efforts  for  each 
pollutant,  and  then  on  the  attainment 
date  that  would  reflect  such  efforts. 

a.  Progress  Requirements — i.  Ozone. 
For  ozone,  EPA  intends  to  define  a 
"reasonable  efforts"  level  of  progress  for 
an  area  as  an  average  annual  emission 
reduction  of  at  least  3  percent  of  an 
adjusted  base  year  (typically  1987) 
emissions  inventory  for  the 
demonstration  area,  commencing  the 
year  of  the  SIP  call.  As  in  the  case  of  the 
progress  requirements  for  non-marginal 
nonattainment  areas  with  short-term 
attainment  dates.  States  cannot  credit 
toward  the  3  percent  any  reductions 
from  (1)  the  federally-implemented 
control  measures,  (2)  measures  required 
for  the  area  in  EPA's  pre-1987  guidance, 
and  (3)  other  measures  adopted  by  the 
State  and  approved  by  EPA  on  or  before 
publication  of  today's  proposal.  For  this 
purpose,  the  base  year  inventory  would 
be  adjusted  by  subtracting  from  it  the 
emissions  that  would  have  been 
eliminated  by  the  end  of  1987  if  the  area 
had  implemented  all  of  the  applicable 
requirements  of  EPA's  pre-1987  policies 
and  the  portions  of  the  area's  SIP  that 
were  approved  at  or  before  the  SIP  call 
or  overall  disapproval.  (See  Table  I, 
"Summary  of  Ozone  and  Carbon 
Monoxide  SIP  Requirements"  in 
discussion  of  policy  issues.)  Reductions 
occurring  in  the  period  before  the  date 
the  SIP  is  due,  but  after  the  base  year, 
will  be  creditable  (i.e..  they  are 
creditable  if  they  are  not  included  in  one 
of  the  three  categories  listed  above) 
toward  the  annual  reduction 
requirement.  All  reductions  creditable 
toward  the  3  percent  annual  reduction 
requirement  must  be  derived  from 
enforceable  regulations  or  other 
enforceable  measures.  Any  reductions 
which  are  counted  toward  the 
requirement  and  are  due  to  turndowns 
in  production  (or  shutdowns)  must  be 
submitted  as  SIP  revisions  and  be 
federally  enforceable. 

In  general.  EPA  believes  that  the 
earliest  practical  time  to  assess 
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compliance  with  the  3  percent  annual 
requirement  will  be  the  fifth  year  from 
the  SIP  call:  2  years  for  SIP  development 
and  submittal  and  3  years  for  source 
compliance.  Therefore,  the  State  annual 
progress  report  (discussed  below  in 
section  V.A.)  for  1992  (due  in  1993)  must 
show  that  creditable  emissions  of  at 
least  15  percent  of  the  base  year 
inventory  (an  average  of  3  percent  per 
year  in  1988-1992)  have  been  achieved. 
Thereafter,  each  3-year  inventory      | 
updates  (see  section  V.A.)  must  show 
that  an  additional  9  percent  emission 
reduction  has  been  achieved.** 

So  long  as  federally-implemented 
measures  continue  to  achieve  a  net 
emissions  reduction,  considering  groivth 
in  sources  subject  to  those  Federal 
measures,  the  State  will  not  be  required 
to  account  for  such  growth  in  meeting 
the  3  percent  requirement.  However. 
States  must  account  for  all  other  source 
growth  during  this  period.  Once  the 
Federal  measures  no  longer  provide  a 
net  benefit,  all  growth,  including  that 
from  sources  affected  by  Federal 
measures,  must  be  factored  into  the  3 
percent  requirement. 

Areas  that  cannot  demonstrate 
attainment  within  the  3-year  period  in 
section  110(a)(2)(A)  may  seek  to  avoid 
the  construction  ban  by  demonstrating 
attainment  within  the  extended  period 
allowed  by  section  110(e).  As  indicated 
earlier,  that  section  permits  a  2-year 
extension  of  the  attainment  date  only  if: 

(a)  One  or  more  emission  sources  (or 
classes  of  moving  sources)  are  unable  to 
comply  with  the  requirements  of  such  plans 
which  implement  such  primary  standard 
because  the  necessary  technology  or  other 
alternatives  are  not  available  or  will  not  be 
available  soon  enough  to  permit  compliance 
within  such  3-year  period,  and 

(b)  The  State  has  considered  and  applied 
as  a  part  of  its  plan  reasonably  available 
alternative  means  of  attaining  such  primary 
standard  and  has  justifiably  concluded  that 
attainment  of  such  primary  standard  within 
the  3-years  cannot  be  achieved. 

The  "available  alternatives"  in 
paragraph  (a)  are  defined  as  only  those 
that  are  "reasonably  available"  within 
the  meaning  of  that  term  in  paragraph 
(b).  The  "reasonably  available 
alternative  means"  of  meeting  the 
standard  is  defmed  as  the  set  of 
measures  and  the  emission  reduction 
percentage  described  above  as 
applicable  to  other  long-term  ozone 
nonattainment  areas.  Thus,  if  a  State 
can  demonstrate  that  those  measures 
will  not  produce  attainment  within  the 


"  Where  applying  an  annual  3  percent  reduction 
results  in  expected  attainment  between  3-year 
projections,  the  reduction  remaining  to  be  achieved 
after  the  previous  3  year-period  must  be  achieved 
by  the  year  in  which  attainment  is  projected. 


3-year  period  and  the  State  actually 
adopts  and  implements  those  measures 
in  that  period,  it  will  be  eligible  for  the 
2-year  extension.  The  State  would  not 
be  subject  to  the  construction  ban  if  it 
could  demonstrate  attainment  in  the  2- 
year  period. 

ii.  Carbon  Monoxide.  For  long-term 
CO  nonattainment  areas,  EPA  defines 
"reasonable  efforts"  as  two  sets  of 
measures — one  for  hotspots  and  one  for 
areawide  problems. 

For  hotspots,  defmed  for  these 
purposes  as  localized  problems  with 
localized  solutions  (such  as  traffic 
changes  at  the  hotspot  locations),  EPA 
will  require  the  State  to  include  in  its 
SIP  revision  enforceable  conmiitments 
(1)  to  implement  the  localized  solutions 
for  all  currently  known  hotspots  by  the 
end  of  the  3-year  period  and  (2)  for  all 
hotspots  identified  for  the  first  time 
within  that  period  or  thereafter,  to 
implement  the  localized  solutions  within 
3  years  of  the  identification. 

For  areas  that  have  areawide  CO 
problems,  "reasonable  efforts"  are 
defmed  as.  in  addition  to  any  hotspot 
requirements,  an  average  annual 
emission  reduction,  resulting  from 
measures  other  than  (1)  the  federally- 
implemented  control  measures,  (2)  any 
measures  required  for  the  area  in  EPA's 
pre-1987  guidance,  and  (3)  other 
measures  adopted  by  the  State  and 
approved  by  EPA  on  or  before  the  date 
this  policy  was  proposed,  of  at  least  3 
percent  of  an  adjusted  base  year 
emissions  inventory,  adjusted  as 
described  above  for  ozone  commencing 
the  year  of  the  SIP  call.  A  list  of 
available  measures  that  States  should 
consider  in  deciding  how  to  meet  the 
percent  reduction  requirement  appears 
in  Appendix  C. 

All  reductions  creditable  toward  the  3 
percent  annual  reduction  must  be 
derived  from  enforceable  regulations  or 
other  enforceable  measures.  Any 
reductions  which  are  coimted  toward 
the  requirement  and  are  due  to 
tumdowns  in  production  (or  shutdowns) 
must  be  submitted  as  SIP  revisions  and 
be  federally  approvable. 

As  stated  above  for  ozone,  generally 
the  earliest  practical  date  to  assess 
compliance  with  the  3  percent  reduction 
requirement  will  be  the  fifth  year  after 
the  SIP  call.  Therefore,  the  State  annual 
progress  report  (see  discussion  below  in 
section  V.A.)  for  1992  (due  in  1993)  must 
show  that  creditable  emission 
reductions  of  at  least  15  percent  (an 
average  of  3  percent  per  year  in  1988- 
1992)  have  been  achieved.  Thereafter, 
the  3-year  inventory  update  (see  section 
V.A.)  must  show  that  an  additional  9 


percent  emission  reduction  has  been 
achieved.*" 

So  long  as  federally-implemented 
measures  continue  to  achieve  a  net 
emissions  reduction,  considering  growth 
in  sources  affected  by  those  Federal 
measures.  States  will  not  be  required  to 
account  for  such  growth  in  meeting  the  3 
percent  requirement.  However,  States 
must  account  for  all  other  source  growth 
during  this  period.  Once  the  Federal 
measures  no  longer  provide  a  net 
benefit,  all  growth  must  be  factored  into 
the  3  percent  requirement. 

As  in  the  case  of  ozone,  EPA  will  use 
the  requirements  described  above  in 
Table  I  as  its  definition  of  "reasonably 
available  alternative  means."  for  the 
purpose  of  its  decisions  on  whether  to 
grant  extensions  to  CO  nonattainment 
areas  under  section  110(e). 

b.  Attainment  Dates.  The  attainment 
dates  that  EPA  believes  will  reflect 
"reasonable  efforts"  for  long-term  ozone 
and  areawide  CO  nonattainment  areas 
are  the  dates  on  which  attainment  of  the 
relevant  standard  is  projected  to  occur 
(i.e.,  the  projected  emissions  inventory  is 
equal  to  or  below  the  inventory  level 
needed  for  attainment)  if  the  required 
level  of  progress  is  achieved.  Thus,  the 
applicable  "reasonable  efforts" 
attainment  date  for  an  area  will  turn  on 
the  percent  reduction  required. 
Procedures  (including  a  worksheet) 
describing  how  States  should  determine 
attainment  dates  for  both  short-term  and 
long-term  areas  are  contained  in 
Appendix  K.  "Determining  Attainment 
Dates."  For  areas  demonstrated  to  be 
limited  to  CO  hotspot  problems  and 
their  solutions,  the  attaiimient  date  is 
the  date  (presumed  to  occur  within  the 
3-year  period)  by  which  all  necessary 
hotspot  control  measures  will  be 
implemented. 

C.  Measures  Selected  By  The  States— 
1.  Stationary  Source  Control  Measures. 
Several  large  point  source  categories  of 
VOC  emissions  have  not  been  covered 
by  CTG's.  yet  are  likely  amenable  to 
control.  States  which  need  large  VOC 
reductions  should  consider  developing 
regulations  for  these  sources  since  it 
may  be  difficult  or  impossible  for  States 
to  achieve  the  required  emissions 
reduction  if  such  sources  are  left 
uncontrolled. 

In  addition,  area  sources  of  VOC  can 
be  major  contributors  to  emissions.  Such 
sources  have  often  not  been  controlled 


•"  Where  applying  an  annual  3  percent  reduction 
results  in  expected  attainment  between  3-year 
projections,  the  reduction  remaining  to  be  achieved 
after  the  previous  3-year  period  must  be  achieved 
by  the  year  in  which  attainment  is  projected. 


in  the  past,  and  offer  an  opportunity  for 
significant  reductions. 

Appendix  C  lists  a  number  of  specific 
industries  and  area  source  categories 
which  States  should  examine  to  see  if 
reductions  may  reasonably  be  achieved 
from  those  types  of  sources.  This  list  is 
neither  exhaustive  nor  prescriptive  and 
States  should  thoroughly  examine  other 
potential  measures  in  their  local  areas  to 
determine  what  emission  sources  are 
available  for  control  in  order  to  meet  the 
required  reduction. 

2.  Air  Toxics  Considerations.  Under 
today's  notice.  State  agencies  are 
encouraged  to  consider  air  toxics  in 
selecting  control  measures  for  their 
ozone  SIP'S.  The  EPA  presumes  that 
State  plan  submittals  will  be 
coordinated  between  the  air  toxics  and 
ozone  programs.  Such  coordination  will 
be  considered  by  the  EPA  during  review 
of  SIP  revisions.  The  EPA  is  developing 
guidance  to  assist  States  in  their 
assessment  of  air  toxics  benefits  of 
possible  ozone  strategy  measures. 

3.  Transportation  Control  Measures 
(TCM's).  The  EPA  believes  that  many 
metropohtan  areas,  of  necessity,  will 
have  to  examine  TCM's  and  select  those 
measures  that  contribute  to  meeting  the 
required  rate  of  progress  and  help  to 
offset  expected  mobile  and  stationary 
source  growth,  and  to  the  extent 
necessary  to  provide  for  attainment  and 
maintenance.  The  TCM's  in  SIP's  must 
be  submitted  in  an  enforceable  adopted 
form  (see  discussion  below  regarding 
requirements  for  adoption).  Appendix  C 
contains  some  TCM's  that  States  should 
examine  to  see  if  reductions  may 
reasonably  be  achieved.  The  Appendix 
C  TCM's  are  those  that  have  been 
evaluated  or  implemented  in  certain 
areas,  included  in  Part  D  SIP's,  or  that 
EPA  believes  may  be  necessary  in  areas 
needing  large  reductions  in  mobile 
source  CO.  VOC,  or  NO,  emissions. 

4.  Requirements  for  Adoption  of 
Transportation-Related  Control 
Measures.  The  TCM's  are  to  meet  the 
following  criteria  in  order  to  be 
considered  as  properly  adopted.  The  SIP 
must  contain  the  following: 

(1)  A  complete  description  of  the 
measure  and  its  estimated  emission 
reduction  benefits  must  be  provided; 

(2)  Evidence  that  the  measure  was 
properly  adopted  by  the  jurisdiction(s) 
with  legal  authority  to  commit  to  and 
execute  such  program  (e.g..  Attorney 
General's  certification  of  adoption); 

(3)  Evidence  that  funds  to  implement 
the  measure  are  obligated  or  on  an 
acceptable  schedule; 

(4)  Evidence  that  all  necessary 
approvals  have  been  obtained,  from  all 
appropriate  governmental  entities, 


including  State  highway  departments 
where  applicable; 

(5)  A  schedule  for  completion  of 
planning,  engineering,  development, 
start  of  construction,  if  applicable,  and 
for  start  of  operation  which  has  been 
adopted  by  the  implementing  agency  in 
an  appropriate  enforceable  form;  and 

(6)  A  description  of  the  monitoring 
program  to  assess  the  effectiveness  of 
the  measure  and  to  allow  for  in-place 
corrections  or  alterations  to  obtain  the 
full  effectiveness. 

The  EPA  recognizes  that  the  2  years 
allowed  for  submission  of  the  initial 
plan  may  not  be  sufficient  to  allow  for 
the  proper  adoption  of  long-term 
measures.  Where  complete,  "up  front" 
adoption  is  not  possible,  EPA  will 
require  that  the  initial  submittal  identify 
the  measures  and  schedules  for 
completing  the  adoption  process, 
estimate  expected  emission  reduction 
benefits,  and  indicate  when  such 
reductions  are  to  occur. 

Along  with  the  identification  of  the 
measures  and  schedules,  the  initial 
submittal  is  to  include:  (1)  A  description 
of  the  process  to  complete  all  planning, 
funding,  review,  and  decision  steps 
leading  to  adoption;  (2)  a  schedule  of 
those  steps:  (3)  a  commitment  to  carry 
out  the  process  leading  to  the  adoption 
of  these  or  appropriately  substituted 
measures. 

The  schedule  must  commit  to 
implement  the  measure  as  expeditiously 
as  practicable  consistent  with  the  time 
required  to  advance  the  measure 
through  all  planning  and  programming 
steps  to  full  scale  implementation, 
including  the  time  required  for 
construction,  if  applicable. 

For  measures  unable  to  be  fully 
adopted,  EPA  will  require  that  the 
adoption  of  the  measure  identified  in  the 
initial  submission  be  completed  in  the 
most  expeditious  manner  but  not  to 
exceed  3  additional  years  (see  section 
11,  Planning  Schedules).  The  initial  SIP 
submittal  must  include  legal 
commitments  by  all  agencies,  boards, 
etc..  responsible  for  funding, 
construction,  operation,  enforcement, 
and  monitoring  of  the  measures.  In 
addition,  EPA  shall  require  that  the  SIP 
contain  a  certification  by  the  State 
Attorney  General  that  the  commitments 
included  in  the  SIP  are  properly  adopted 
by  the  jurisdiction  with  the  legal 
authority  to  implement  the  measure. 

The  EPA  recommends  that,  to  the 
extent  possible,  the  agencies  previously 
designated  under  section  174  for  the 
preparation  of  Part  D  SIP's  be  retained. 
However,  in  all  cases,  the  State  must 
adequately  document  that  a  satisfactory 
process  has  been  carried  out  pursuant  to 
section  121  for  consultation  with  general 


purpose  local  governments,  designated 
organizations  of  elected  officials  of  local 
governments,  and  any  Federal  Land 
Manager  having  authority  over  Federal 
land  to  which  the  SIP  applies. 

D.  Role  of  Nitrogen  Oxides  (NO,).  The 
EPA  believes  that,  in  some 
circumstances,  NO,  control  may  be 
beneficial  in  reducing  ozone  levels. 
Therefore,  States  with  post-1987  ozone 
SIP's  are  required  to  evaluate  locally- 
implemented  NO,  control  where  the 
median  ambient  NMOC/NO,  ratio  is 
equal  to  or  above  10:1.  Guidance 
describing  the  technical  requirements 
for  the  evaluations  is  contained  in 
"Consideration  of  NO,  Control  in  Ozone 
SIP's,"  EPA,  September  1987  (Draft). 
Upon  completion  of  the  evaluation. 
States  may  proceed  to  identify  and,  if 
appropriate,  implement  NO,  measures 
which  will  supplement  VOC  controls 
and  produce  progress  toward  attainment 
(including  ultimate  attainment)  of  the 
ozone  NAAQS  as  expeditiously  as  a 
strategy  which  did  not  rely  on  State- 
adopted  (or  locally-adopted)  NO, 
measures.  States  implementing  NO, 
measures  must  determine  a  minimum 
rate  of  NO,  emission  reduction  which 
will  result  in  attainment  as 
expeditiously  as  a  VOC-only  strategy." 
The  procedure  for  this  is  as  follows:  (An 
example  demonstrating  the  application 
of  this  procedure  can  be  found  in 
Appendix  L.) 

1.  Determine  the  modeled  VOC 
reduction  target  necessary  to  attain 
based  on  a  VOC-only  strategy  and 
whatever  NO,  emission  changes  are 
expected  if  the  State  implemented  no 
NO,  measures.  Using  the  procedures 
contained  in  Appendix  K,  find  the 
attainment  year  for  the  VOC-only 
strategy  at  the  required  3  percent  annual 
rate  of  progress. 

2.  Determine  VOC  and  NO,  reduction 
targets  necessary  to  attain  with  a  VOC/ 
NO,  strategy,  including  the  NO, 
emission  reductions  expected  from  the 
NO,  strategy. 

3.  Find  the  required  annual  NO, 
reduction  by  dividing  the  reductions 
expected  from  locally  implemented  NO, 
measures  by  the  number  of  years  from 
the  date  of  the  SIP  call  to  the  attainment 
date  from  Step  1.  The  NO,  reductions  (or 
increases)  expected  to  occur  from 


*'  For  determining  compliance  with  this  rate.  EPA 
will  not  require  States  to  account  for  growth  in 
sources  affected  by  federally-implemented  NO. 
measures  (i.e.,  FMVCP)  so  long  as  these  measures 
continue  to  achieve  a  net  emission  reduction 
considering  the  effects  of  such  growth.  However. 
States  must  account  for  all  other  source  growth 
during  this  period.  After  this  period,  all  growth  must 
be  considered  in  determining  compliance  with  the 
rate. 
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events  other  than  the  locally-adopted 
measures  should  not  be  included  in 
determining  compliance  with  the  annual 
NO,  reduction  requirement. 

4.  Adjust  the  required  annual  VOC 
rate  of  progress  such  that  the  locally- 
adopted  VOC  measures  plus  whatever 
emission  changes  projected  to  occur  in 
nonmobile  VOC  emissions  occur  at  a 
uniform  rate  from  the  date  of  the  SIP  call 
to  the  attainment  date  determined  in 
Step  1. 

The  annual  VOC  and  NO,  reduction 
requirements  may  be  rounded  to  the 
nearest  tenth  of  a  percentage  point.  As 
in  the  case  of  VOC.  EPA  will  use 
initially  the  fifth  year  from  the  SIP  call, 
and  subsequently  at  3-year  intervals  to 
determine  compliance  with  these 
requirements.  For  this  purpose.  States 
must  round  the  5-year  (and  3-year) 
reduction  requirements  to  the  nearest 
higher  percentage  point.  When 
attainment  is  projected  to  occur  before 
the  end  of  a  3-year  period,  the  balance 
of  the  reduction  required  to  attain  is  due 
by  the  end  of  the  year  in  which 
attainment  is  projected. 

In  addition  to  the  above  procedural 
requirement,  measures  in  an  NO, 
control  strategy  must  meet  all  other 
requirements  appropriate  for  VOC 
control  measures  (e.g.,  measures 
adoption,  tracking,  and  reporting  of 
compliance). 

E.  Control  of  Transported  Ozone  and 
Precursors — 1.  Northeastern  States.  The 
EPA  recognizes  that  the  phenomenon  of 
multi-day  transport  of  ozone  and  its 
precursors  in  the  Northeastern  States 
significantly  complicates  efforts  of 
individual  States  to  develop  strategies  to 
attain  the  ozone  NAAQS.  With  a  nearly 
continuous  string  of  closely  located  { 
urban  areas  spread  over  extended 
distances  and  political  boundaries,  this 
portion  of  the  country  will  need  a 
region-wide  analysis  to  determine 
ultimately  the  collective  adequacy  of 
various  State  control  strategies. 

Northeastern  States  need  information 
to  estimate  inbound  ozone  and 
precursors  for  urban  scale  models,  and 
to  evaluate  the  effects  of  both  regional 
and  combined  urban  ozone  control 
strategies  on  regional  ozone  and 
precursor  levels.  Applications  of  the 
EPA-developed  ROM  and  subsequent 
interpretation  of  results  will  provide  this 
information.  However,  due  to  the  need 
for  the  development  of  a  regional    i 
emissions  data  base  and  multiple 
strategy  assessments,  the  ROM  results 
will  not  be  available  until  after  the ' 
upcoming  SIP  revisions  are  due.      ' 
While  EPA  recognizes  that  ROM 
results  are  necessary  in  determining 
relative  contributions  of  transported 
pollutants  to  ozone  exceedances,  Q*A 


will  not  allow  a  delay  in  the  submittal  of 
the  post-1987  ozone  attainment 
demonstrations  and  revised  SIP's  for 
areas  affected  by  ROM.  The  EPA 
believes  that  the  Act  requires  that 
attainment  demonstrations  be  made 
using  currently  available  models  and 
data.  This  means  that  States  must  use 
urban-scale  models,  with  appropriate 
assumptions  of  future  transported  ozone 
and  precursors,  to  provide  city-specific 
SIP  reduction  targets.  The  EPA  expects 
that  implementation  of  control  strategies 
designed  to  meet  these  targets  will 
substemtially  reduce  local  ozone  and 
precursor  levels  and.  in  turn,  will  reduce 
transported  ozone  and  precursor  levels 
downwind.  Whether  these  combined 
urban  strategies  are  adequate  to 
produce  attaiiunent  must  subsequently 
be  tested  in  urban-scale  analyses  when 
the  ROM  results  are  available. 

Procedures  for  estimating  present  and 
future  transported  levels  of  ozone  and 
precursors  for  use  in  the  EKMA  analysis 
are  contained  in  the  revised  EPA 
guidance  document  "Guideline  for  the 
Use  of  City-Specific  EKMA."  and  in 
"Consideration  of  Transported  Ozone 
and  Precursors  in  Regulatory 
Applications." 

2.  Other  Areas  Affected  by  Transport. 
The  EPA  considers  the  nature  of  the 
problem  in  other  areas  to  be  generally  of 
a  single-day  phenomenon  confined  to  a 
smaller  scale  and  involving  fewer  States 
and  cities  than  the  Northeast  problem, 
and  believes  that  it  can  be  handled 
successfully  by  urban-scale  models, 
such  as  EKMA  and  Urban  Airshed. 
Therefore,  EPA  does  not  anticipate  the 
need  for  a  regional  model  in  areas 
outside  the  Northeast  region. 

F.  Accounting  for  Growth.  The  post- 
1987  ozone  and  CO  plans  must  contain 
adequate  provisions  to  ensure  that 
future  growth  will  be  accounted  for  and 
RFP  is  maintained.**  The  EPA  has  been 
considering  two  possible  options  for 
addressing  emission  increases  from  new 
major  sources  or  major  modifications  to 
existing  sources:  (1)  Require  emission 
increases  to  be  offset  with  decreases  at 
other  sources,  or  (2)  allow  State 
strategies  to  provide  margins  of  growth 
(i.e.,  growth  accommodation)  by 
controlling  beyond  the  federally- 
prescribed  measures  and  other 
measures  already  needed  to  show  RFP. 
Although  an  emission  offset  program 
may  provide  more  direct  control  over 
emissions  growth  at  these  sources,  EPA 
believes  that  areas  still  subject  to  Part  D 
of  the  Act  are  entitled  specifically  by 
virtue  of  section  173(1)  to  choose 


between  an  offset  program  and  a  control 
strategy  which  provides  a  growth 
accommodation  for  emission  increases. 
In  addition,  EPA  believes  that  the  pbst- 
1987  nonattainment  policy  should 
establish  consistent  requirements  for  all 
areas  to  the  extent  possible.  Therefore, 
all  States  including  those  subject  to 
section  110  (and.  specifically,  section 
110(a)(2)(D)]  are  allowed  to  choose 
between  these  two  approaches  for 
addressing  future  emissions  growth. 
Where  an  accommodative  approach  is 
chosen,  the  State  must  keep  records  to 
show  at  any  one  time  that  the  new 
growth  can  be  accommodated  by  the 
SIP. 

States  may  also  decide  on  the 
approach  for  addressing  growth  from 
minor  or  area  sources.  An  offset 
program  for  minor  point  sources  or 
additional  control  measures  to 
accommodate  growth  from  minor  point 
sources  or  area  sources  could  be  used  to 
ensure  that  RFP  is  maintained. 

On  a  related  matter  concerning 
emissions  growth  in  designated 
attainment  areas  or  unclassifiable 
areas.*'  EPA  is  discontinuing  its 
practice  of  allowing  statewide  adoption 
of  RACT  as  a  substitute  for 
preconstruction  monitoring  required 
under  EPA's  Prevention  of  Significant 
Deterioration  program.  Nor  can  the 
adoption  of  statewide  RACT  be  used  as 
a  substitute  for  any  nonattainment 
requirements  to  which  such  sources  may 
be  subject.  As  a  result,  this  policy 
allowed  some  sources  to  avoid  the  offset 
requirement.  In  either  case,  EPA  will  no 
longer  allow  such  substitutions. 

In  addition,  the  requirement  for  case- 
by-case  offsets  (or  a  growth  allowance 
in  an  approved  SIP)  is  extended  to 
major  new  sources  and  modifications  to 
be  located  in  self-generating  rural  ozone 
nonattainment  areas.  In  its  past  policies 
(e.g..  44  FR  20372.  April  4. 1979).  EPA 
allowed  such  construction  in  all  rural 
ozone  nonattainment  areas  without 
meeting  that  requirement.  The  EPA  now 
believes,  however,  that  rural  areas 
shown  to  contribute  significantly  to  their 
own  ozone  problems  should  be  treated, 
for  purposes  of  the  offset/growth 
allowance  requirement,  the  same  as 
urban  ozone  nonattainment  areas.  The 
EPA  will  retain  its  policy  of  not  applying 
that  requirement  in  nonself-generating 
rural  ozone  nonattainment  areas,  for  the 
reasons  discussed  in  its  previous  policy 
notices. 

The  EPA  beheves  that  additional 
emission  reductions  are  achievable  in 
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•*  When  NO.  control  is  part  of  the  ozone  strateg}-. 
NO,  emissions  must  be  accounted  for  in  accordance 
with  the  provisions  of  this  subsection. 


•'  Areas  where  sufficient  monitoring  has  not  been 
available  to  determine  whether  the  area  is 
nonattainment  or  not 


many  areas  through  more  stringent  new 
source  review/  prevention  of  significant 
deterioration  (NSR/PSD)  programs.  The 
EPA  encourages  States  to  consider 
measures  which  could  obtain  further 
control  of  new  sources  or  modifications 
to  existing  sources  as  a  way  to  deal  with 
the  problem  of  long-term  growth  in 
sources  and  their  emissions.  A  list  of 
possible  new  source  review  measures  is 
contained  in  Appendix  C.  The  EPA  is 
not  requiring  States  to  implement  any  or 
all  of  these  measures,  but  the  Agency 
would  consider  these  measures  if  it 
were  promulgating  a  plan  or  reviewing  a 
plan  which  indicated  that  a  State  could 
not  identify  sufficient  emission 
reductions  to  attain  by  the  required  date 
or  meet  progress  requirements. 
G.  Adoption  of  Enforceable 
Regulations— 1.  Legal  Authority.  The 
plan  must  evidence  that  sufficient  legal 
authority  currently  exists  at  the 
applicable  levels  of  government  for  the 
(1)  adoption  and  enforcement  of 
emission  limiting  regulations  for 
stationary  sources;  and  (2)  adoption, 
operation,  enforcement,  and  monitoring 
of  TCM's.  The  SIP  is  to  also  include  the 
State  Attorney  General's  opinion 
regarding  sufficient  legal  authority  for 
controlling  stationary  sources  and 
implementing  transportation-related 
control  measures.  (See  also  section 
V.C.4.) 

2.  Public  Participation.  The  policy  will 
require  some  areas  to  evaluate  and 
adopt  some  longer  term  measures  that 
may  need  an  extensive  and  complex 
planning  and  implementation  process. 
Some  of  the  longer  term  transportation- 
related  control  measures  listed  in 
Appendix  C  could  fall  into  this  category, 
such  as  road  pricing  or  use  of  alternative 
fuels  if  implemented  on  a  broad  scale. 
Measures  that  affect  a  broad  segment  of 
the  public  such  as  auto  commuters 
should  result  from  a  process  that 
effectively  involves  the  public  and  all 
other  affected  interests.  Stales  must 
comply  with  the  criteria  in  sections 
172(b)(1).  172(b)(9).  and  174  of  the  Act 
and  related  guidance  which  EPA  will 
use  to  apply  the  requirements  of 
sections  108(e).  110(a){2)(J).  and  121  in 
carrying  out  their  public  participation 
process.  (See  Expanded  Public 
Participation  Guideline  reference  in 
Appendix  H.) 

3.  Form  of  Emission  Limits — VOC. 
This  post-1987  ozone  policy  continues 
EPA's  previous  position  of  not  requiring 
enforceable  mass  emission  caps  (e.g., 
caps  on  pounds  of  VOC  per  day)  as  a 
condition  for  plan  approval.  Generally, 
emission  limits  can  be  expressed  as 
weight  or  mass  per  unit  of  production 
(e.g.,  pounds  of  VOC  per  gallon  of 


coating).  States  may  want  to  consider 
whether  it  is  appropriate  also  to  specify 
emission  limits  on  a  "cap"  basis  as  one 
way  to  assure  their  emission  reduction 
targets  are  met.  If  a  mass  emissions  cap 
is  adopted  by  the  State,  it  must  be 
reflected  in  the  State  plan 
demonstration.  If  a  State  chooses  to 
adopt  an  emissions  cap  type  limit,  this 
must  only  be  done  as  a  supplement  to  a 
rate-type  emission  limit. 

Other  acceptable  forms  of  an  emission 
limits  include:  (1)  Rules  setting  a 
requirement  for  a  percent  reduction  in 
emissions  where  the  baseline  for  the 
reduction  is  specified,  and  (2)  equipment 
or  work  practice  standards  that  are 
clearly  enforceable. 

4.  Recordkeeping.  State  rules  should 
require  explicitly  that  sources  keep 
records  needed  to  assess  compliance  for 
the  timeframe  specified  in  the  rule.** 
The  basic  principle  to  follow  here  is  that 
sufficient  records  must  be  kept  such  that 
the  State,  EPA,  or  a  citizen  can  easily 
and  quickly  determine  without  doubt  the 
status  of  compliance  of  all  operations 
for  any  time  period  in  question.  The  rule 
must  specify  all  appropriate 
recordkeeping  requirements  (e.g., 
reporting  schedules  and  formats,  length 
of  record  retention,  etc.)  For  example,  if 
the  rule  requires  daily  compHance.  then 
daily  records  must  be  required.  If  units 
of  pounds  VOC/gallon  solids  are 
required  for  daily  compliance,  the 
source  must  record  the  gallons  of  solids 
used  per  day  and  the  pounds  of  VOC 
emitted  per  day.  The  rules  should  also 
require  sources  to  list  separately  the 
amount  of  diluents  and  where 
applicable  to  determining  compliance. 
VOC  used  in  wash-up  and  clean-up 
operations.  Also,  sources  which  keep 
records  based  on  the  coating 
manufacturers'  data  must  make  sure 
that  such  data  have  been  generated 
through  a  proper  test  method,  where 
applicable,  and  not  merely  through  the 
formula  of  the  coating. 

5.  Test  Procedures.  State  rules  should 
require  the  use  of  the  most  appropriate 
and  current  test  methods.  To  determine 
the  VOC  content  of  coatings.  States 
should  require  EPA-approved  test 
methods  (e.g..  Reference  Method  24  (1- 
hour  bake)  or  equivalent  American 
Society  for  Testing  and  Materials 


**  The  compliance  averaging  time  associated  with 
each  emission  limit  (e.g..  continuous  or  daily 
compliance)  may  include  periods  longer  than  24 
hours  only  in  accordance  with  the  memorandum 
from  John  O'Connor.  Acting  Director  of  the  Office  of 
Air  Quality  Planning  and  Standards.  January  20, 
1984.  titled  "Averaging  Times  for  Compliance  with 
VOC  Emission  Limits — SIP  Revision  Policy." 
Without  a  stated  compliance  time,  rules  will  be 
interpreted  to  require  continuous  compliance.  The 
EPA  recommends  that  State  rules  specify  an 
enforceable  compliance  time. 


(ASTM)  Methods].  The  method  used  to 
determine  volume  percent  solids  should 
be  EPA-approved  (see  "Procedures  for 
Certifying  Quantity  of  Volatile  Organic 
Compounds  Emitted  by  Paint,  Ink,  and 
Other  Coatings,"  EPA-450/3-84-019, 
December  1984).  The  test  procedures  in 
outdated  ASTM  methods  and  the 
Volume  II  Control  Techniques 
Guidelines  are  no  longer  acceptable. 
Procedures  should  specify  that  EPA  or 
States  may  verify  test  data  submitted  by 
companies  with  independent  tests  and 
that  EPA-  or  State-conducted  tests  will 
take  precedence. 

6.  Compliance  Schedules.  All 
emission  limiting  regulations,  control 
requirements,  or  control  measures  that 
have  future  compliance  dates  or 
establish  other  future  requirements  must 
be  accompanied  by  a  schedule  for 
implementation.  Such  schedules  must 
show  interim  milestones  of  progress  and 
describe  the  consequences  of  failure  to 
meet  such  interim  dates.  Such 
milestones  must  be  contained  in  the 
adopted  regulation  submitted  to  EPA,  or 
must  be  contained  in  a  federally 
enforceable  permit  for  each  affected 
source.  The  schedules  for 
implementation  of  these  measures  must 
not  contravene  any  applicable  percent 
reduction  described  in  section  IV.B. 

7.  Further  Requirements  for 
Enforceable  Regulations.  Appendix  D 
includes  problems  found  in  current  SIP's 
which  interfere  with  efficient 
enforcement  of  those  regulations.  The 
States  must  take  steps  to  remove  such 
problems  from  revised  SIP's.  (See 
Section  VI.)  Also,  EPA  issued  guidance 
and  a  checklist  to  assist  States  and 
Regions  in  developing  enforceable 
regulations.  That  guidance,  signed  by 
Assistant  Administrator  for  OECM, 
OAR.  and  OGC  is  entitled  "Review  of 
State  Implementation  Plans  and 
Revisions  for  Enforceability  and  Legal 
Sufficiency." 

V.  Measuring  and  Assuring  Progress  and 
Maintenance 

For  measuring  and  assuring 
implementation  of  the  SIP  and  progress 
toward  attainment,  a  program  composed 
of  aggressive  emissions  tracking,  rule- 
effectiveness  evaluations,  and  periodic 
updates  to  the  demonstrations  of 
attainment  will  be  required.  To  ensure 
that  the  ambient  standards  will  be 
maintained  after  they  are  attained,  EPA 
establishes  specific  requirements  related 
to  redesignating  areas  to  attainment, 
tracking  emissions  and  air  quality, 
modifying  the  attainment  strategy,  and 
accounting  for  new  source  growth.  The 
EPA  will  require  the  initial  plan  revision 
for  each  area  to  contain  commitments  to 
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provide  annual  implementation  tracking 
reports,  periodic  updates  to  the  emission 
inventory,  and  periodic  updates  to  the 
demonstration  of  attainment.  The  initial 
plan  revision  will  also  be  required  to 
contain  a  commitment  by  the  State  to 
satisfy  the  reporting  procedures  and 
other  requirements  specified  in  this 
policy  to  ensure  maintenance  of  the 
ambient  standards.  The  EPA  will  review 
the  State  tracking  and  update  activities 
and  corrective  actions  (when  needed)  to 
determine  if  the  State  is  continuing  to 
make  reasonable  efforts  to  provide  for 
expeditious  attainment  and  RFP.  Major 
deficiencies  or  problems  in  tracking 
progress  or  implementation  of  measures 
could  result  in  EPA's  revoking  its 
contingent  approval  or  its  finding  that 
the  State  is  not  making  reasonable 
efforts  and  is,  therefore,  subject  to 
(additional)  sanctions.  The  EPA  is  also 
proposing  certain  requirements  for  State 
emergency  episode  plans  to  ensure  such 
plans  are  consistent  with  and  supportive 
of  this  policy.  The  EPA  is  also  proposing 
to  require  the  State  plan  to  specify  the 
criteria  and  procedures  to  be  followed  to 
ensure  that  federally-assisted  projects 
conform  with  the  SEP.  j 

A.  Measuring  and  Assuring  Progress. 
States  are  to  aggressively  track  and 
report  (1)  annually,  emission  reductions 
from  SIP  compliance  and,  periodically, 
the  total  emission  inventory;  (2)  the 
status  of  implementation  milestones; 
and  (3)  air  quality  levels.  In  addition. 
States  are  to  report  on  the  results  and 
corrective  actions  associated  with  rule- 
effectiveness  evaluations  and,  every  6 
years,  to  redo  their  demonstrations  of 
attainment  to  ensure  that  their  control 
strategies  are  still  adequate  to  provide 
expeditious  attaiiunent  and  adequate 
progress  in  the  interim. 

1.  Aggressive  Tracking.  States  will  be 
required  to  report  on  certain  emission 
reductions,  implementation  milestones, 
and  air  quaUty  in  an  annual  report  due 
within  9  months  after  the  end  of  the 
calendar  year  being  reported  on.  Every 
third  annual  report  will  also  contain  a 
complete,  updated  emission  inventory." 
The  first  annual  report  will  be  for  the 
first  full  calendar  year  after  the  initial 
plan  submittal  due  date.  The  first  annual 
report  should  cover  emission  reductions 
and  measure  implementation  since  die 
base  year. 

The  annual  report  will  delineate  the 
emission  reductions  which  have 
occiured  during  that  year  as  a  result  of 
compliance  with  the  SIP  regulations  or 


measures.  ••  These  reductions  will  be 
compared  with  projections  and  expected 
reductions  from  the  demonstration  of 
attainment  to  serve  as  indicators  of 
RFP."'  The  State  will  also  provide  the 
status  of  regulations  which  were  to  have 
been  adopted  in  that  year  plus  the  status 
of  compliance  efforts  by  affected 
sources.  Emission  reductions  occurring 
in  the  reporting  year  which  were 
initially  scheduled  for  earlier  years 
should  also  be  covered.  If 
implementation  or  compliance  problems, 
cause  a  shortfall  in  the  expected 
emission  reductions  from  a  source 
category  (including  expected  reductions 
from  mobile  source  measures)  to  occur,  ■ 
the  State  must  develop  and  implement 
additional  measures  needed  to  achieve 
at  least  an  equivalent  amount  of 
reductions  as  expeditiously  as 
practicable.  Additional  measures  must 
be  submitted  in  a  SIP  revision  within  9 
months  after  the  annual  RFP  report  due 
date  and  must  achieve  the  shortfall  in 
emission  reductions  within  2  years  of 
the  end  of  the  year  being  reported  on. 
Subsequent  annual  reports  should 
document  the  implementation  of  these 
additional  measures. 

If  delays  in  full  compliance  with  the 
regulation(s)  are  expected,  the  State 
should  highlight  the  compliance 
problems,  estimate  the  date  for  full 
compliance,  and  within  9  months  of  the 
end  of  the  reporting  year,  discuss  with 
the  EPA  Regional  Office  the  problem 
and  any  recommended  steps  for 
resolution.  The  State  and  EPA  will 
conduct  quarterly  reviews  to  ensure  that 
the  delays  are  not  substantial.  If  delays 
are  expected  to  last  more  than  1  year. 
States  are  required  to  develop  and 
implement  interim  measures  to  eliminate 
the  reduction  shortfall  imtil  full 
compliance  with  the  original  SIP 
measure  is  achieved  or  to  substitute 
measures  to  replace  the  original 
measure.  Interim  or  substitute  measures 
must  be  submitted  as  SIP  revisions 
within  12  months  after  the  reporting 
year,  and  schedules  for  implementing 
the  measures  must  ensure  that  the 
shortfall  in  emissions  reductions  is 
achieved  within  2  years  of  the  end  of  the 
year  being  reported  on.  Subsequent 
annual  reports  must  document 


implementation  of  the  substitute  or 
interim  measures.** 

States  are  required  to  update  every  3 
years  die  entire  emissions  inventory  for 
their  nonattainment  areas.  These  3-year 
updates  must  coincide  with  the  years  of 
the  interim  projections  used  in  the 
demonstration  of  attainment.  The  first 
inventory  update  will  be  for  the  year 
1992  and  will  be  included  in  the  annual 
report  submitted  in  1993.  The  emission 
inventory  update  will  be  included  in  the 
RFP  report  for  the  same  year  for  which 
the  inventory  was  projected  in  the 
attainment  demonstration."  *•>** 
The  initial  plan  submittal  must 
contain  a  commitment  to  revise  the  SIP 
(within  9  months  of  the  due  date  for  the 
RFP  report  containing  the  updated 
inventory)  if  the  emissions  reflected  in 
the  inventory  updates  are  higher  than 
the  emissions  represented  on  the  RFP 
curve.  Corrective  actions  must  ensure 
that  the  targeted  emission  inventory 
level  will  be  achieved  expeditiously,  but 
no  later  tiian  die  end  of  die  base  year 
for  the  next  inventory  date.  These 
complete  emission  inventories  should 
also  detail  new  source  review  (NSR) 
activity.  New  source  growth  should  be 
summarized  along  with  the  offsets 
produced  for  such  growth. 

States  must  also  report  annually  (in 
the  RFP  report)  on  the  status  of  the 
implementation  milestones  and 
commitments  which  were  to  have  been 
satisfied  in  the  reporting  year.  The 
status  of  milestones  and  commitments 
scheduled  but  not  met  in  earlier  years 
should  also  be  reported.  If  a  milestone 
has  not  been  met,  the  State  must 
document  the  problems  and  the  plans 
for  satisfying  the  conunitment.  The  EPA 
will  assume  that  delays  of  more  than  1 
year  will  significantly  interfere  with  the 
scheduled  implementation  of  the 


**  As  diicusaed  later,  the  Pint  inventory  update 
will  be  for  the  year  199Z  and  will  be  tubmitted  in 
the  annual  report  due  in  1993. 


*•  Reductions  should  be  net:  that  is.  they  must 
account  for  the  emission  growth  (from  ail  sources) 
which  has  occurred  in  the  regulated  categories 
being  reported  on.  Reductions  must  also  consider 
appropriate  levels  of  control  measure  effectiveness. 

•'  Since  not  all  emissions  and  growth  are  to  be  ■ 
addressed  in  the  annual  report,  compliance  with 
RFP  requirements  cannot  be  determined  totally  in 
each  annual  report.  However,  compliance  with 
expected  emission  reductions  projected  for  specific 
source  categories  will  be  used  to  assess  RFP  in 
years  where  total  emission  inventories  are  no< 
developed. 


••  EPA  will  evaluate  the  State's  performance  in 
responding  adequately  to  identified  emission 
reduction  shortfalls  or  problems  in  implementing 
control  measures.  A  failure  on  the  part  of  the  State 
to  respond  to  such  shortfalls  or  problems  may  result 
in  EPA's  rescinding  its  finding  of  "reasonable 
efforts"  and  imposing  sanctions  in  the  area. 
Although  EPA  does  not  expect  to  take  immediate 
corrective  action  (e.g.,  sanctions)  when  a  State  first 
experiences  implementation  problems,  persistent 
failure  to  meet  the  original  emission  reduction 
requirements  and  implementation  milestones 
(discussed  later),  despite  the  State's  taking 
corrective  action  as  outlined  in  this  section,  may 
also  result  in  EPA's  rescinding  its  finding  of 
"reasonable  efforts"  and  imposing  sanctions. 

»»  Additional  information  on  the  schedule  and 
content  of  the  inventory  updates  is  contained  in 
"Revised  Guidance  for  Tracking  Reasonable  Further 
Progress  (RFP)  in  Oione  Control  Programs."  The 
guidance  and  the  above  requirements  also  apply  to 
CO  and  NO,  (where  NO.  controls  are  part  of  the 
ozone  strategy).  Inventories  should  be  compiled  in 
accordance  with  "Emission  Inventory  Requirement* 
for  Post-1987  Ozone  SIP"*  " 


measure  and.  therefore.  RFP.  As  such, 
EPA  will  consider  rescinding  its  finding 
of  "reasonable  efforts"  by  the  State  or 
its  plan  approval  (whichever  is 
a[^licable)  and  imposing  available 
sanctions  unless  the  State  demonstrates 
that  full  implementation  of  the  measure 
will  not  be  delayed  beyond  the  original 
due  date  contained  in  the  SIP  and  that 
RFP  will  continue  to  be  met.  Any 
milestone  can  be  amended  or  a  measure 
substituted  through  a  SIP  revision  if  the 
State  demonstrates  that  RFP  will 
continue  to  be  met.  Significant  delays  in 
the  implementation  of  a  measure  may 
cause  substitute  or  interim  measures  to 
be  required.  Substitute  measures  must 
ensure  that  RFP  is  maintained. 

The  annual  RFP  report  will  also  be 
required  to  contain  a  summary  of 
ambient  air  quaUty  levels.  Air  quality 
levels  for  ozone  and  CO  shotdd  be 
reported  in  accordance  with  the 
"Revised  Guidance  for  Tracking 
Reasonable  Further  Progress  (RFP)  in 
Ozone  Control  Programs."  In  areas  with 
long-term  nonattainment  dates.  States 
are  required  to  monitor  NMOC  at  a 
minimum  of  one  monitoring  site  each 
year  during  the  ozone  season.'*"  Other 
States  are  also  encouraged  to  measure 
NMOC  each  year  to  compare  with 
emission  inventory  data  and  support 
subsequent  modeling  analyses. 

2.  Rule  Effectiveness  Evaluations. 
States  must  commit  in  their  initial  SIFs 
to  evaluate  selected  regulations  and 
programs  annually  to  determine  whether 
they  are  achieving  their  intended  effect. 
The  EPA  will  identify  each  year  those 
regulations  and  programs  which  should 
be  the  focus  of  the  evaluations.**** 
Guidance  for  this  effort  is  contained  in 
"Guideline  for  Evaluating  Effectiveness 
of  VOC  Regulations."  The  EPA  Regional 
Offices  and  the  States  will  jointly 
conduct  these  evaluations,  as  discussed 
in  the  above  guidance. 

The  results  of  each  year's  rule 
effectiveness  evaluations  must  be 
summarized  in  the  State  annual  RFP 
report  for  that  year.  Major  problems 
must  be  identified,  and  actions  needed 
to  remedy  the  problems  must  be  listed. 
The  report  must  contain  a  schedule  of 
the  steps  the  State  will  take  to  correct 
implementation  problems.  The  EPA 
expects  implementation  problems  to  be 
corrected  within  1  year  of  the  due  date 
for  the  annual  report.  Subsequent 
annual  reports  should  summarize 


'00  The  first  emission  inventory  update  wrill  be  for 
the  base  year  1992  and  will  be  reported  in  the 
annual  report  due  in  1993.  The  next  inventory 
update  will  cover  the  base  year  1995  and  will  be 
reported  in  1996,  and  so  forth. 

'o<  NO,  monitoring  would  also  be  required  at  this 
site. 


corrective  actions  taken  and  their 
results. 

3.  Subsequent  Demonstrations  of 
Attainment.  States  must  reexamine  their 
demonstration  of  attainment 
periodically  (every  6  years,  to  coincide 
with  a  cycle  of  two  updated  emission 
inventories)  '*"  based  on  up-to-date 
emission  levels,  modeling  techniques, 
emission  factors,  and  air  quality  levels 
(0»,  NO„  NMOC,  CO).  States  with 
attainment  dates  within  the  subsequent 
6  years  must  also  project  their  emissions 
for  at  least  10  years  from  the  SIP  due 
date  to  show  that  their  strategies  will 
provide  for  maintenance  of  the 
standards.'***  States  are  encouraged  to 
make  more  frequent  reviews  of  their 
demonstrations  if  they  believe  that 
significant  (and  permanent)  changes  in 
emission  factors,  modeling  techniques, 
air  quality  or  other  factors  in  the 
demonstration  might  indicate  the  need 
for  modifying  their  control  strategies. 
The  EPA  will  periodically  provide  States 
guidance  on  the  demonstrations, 
including  information  on  revised  base 
year  emission  inventories,  modeling 
methodologies,  and  schedutles  for 
submittal. 

The  EPA  will  require  the  subsequent 
demonstrations  to  be  submitted  within 
18  months  after  the  end  of  the  6-year 
period.***'  The  updated  demonstration 
of  attainment  must  consider  the  effects 
that  implemented  measures  have  had, 
including  a  comparison  between  these 
effects  and  the  projections  in  the  earlier 
demonstration(8).  The  demonstrations 
must  provide  greater  detail  on  long-term 
measures  (to  the  extent  that  additional 
details  are  available  on  implementation 
of  these  measures)  and  incorporate  the 
effects  of  previous  changes  in  the 
strategy  (e.g.,  additional  or  substitute 
measures  to  account  for  previous 
shortfalls).  The  EPA  will  consider  the 
performance  of  the  State  with  regard  to 
implementation  of  measures  and 
compliance  with  RFP  in  reviewing  the 
updated  demonstrations  of  attainment 
and  determining  whether  reasonable 
efforts  are  still  being  made. 

B.  Maintenance  Plan  and  Continuity 
of  Control  Programs.  Specific  additional 
requirements  apply  to  areas  after  they 
attain  the  ambient  standards,  to  assure 
that  the  standards  are  maintained  into 
the  future.  These  requirements  focus  on 
non-attainment  redesignations. 


■0*  The  first  updated  inventory  will  be  for  1992. 
the  second  for  1995;  hence,  the  first  subsequent 
demonstration  will  use  the  1995  inventory  as  its 
base. 

'0*  The  6  years  is  measured  from  the  original  SIP 
due  date  or  the  date  the  updated  demonstration  is 
due. 

'0'  The  first  demonstration  update  (covering  the 
period  through  1995)  will  be  due  by  mid-1997. 


maintenance  strategies  and  measures, 
and  EPA  review  of  maintenance  results. 

1.  Nonattainment  Redesignations.  The 
currant  redesignation  policy  requires: 
For  ozone,  3  years  of  air  quality  data 
showing  no  violations;  for  CO,  2  years  of 
air  quality  data  showing  no  violations; 
for  both,  completion  of  the  SIP  planning 
activity  and  implementation  of  the 
associated  rules  and  measures.'***  The 
above  requirements  are  to  apply  to  the 
entire  MSA.  That  is,  no  ambient 
violations  will  have  occurred  anywhere 
in  the  MSA  (or  CMSA)  in  the  last  3 
years  for  ozone  or  2  years  for  CO,  and 
all  sources  in  the  MSA  (or  CMSA) 
included  in  the  control  strategy  for  the 
demonstration  of  attainment  will  be  in 
compliance. 

The  EPA  is  also  considering 
alternatives  for  addressing 
retiesignation  requests  involving  ozone 
transport  areas.  Under  current  policy, 
areas  with  downwind  design  sites 
located  outside  of  the  control  area  must 
show  that  attainment  has  occurred  at 
the  design  site  (as  well  as  in  the  control 
area)  before  the  area  can  be 
redesignated  to  attainment.  For  such 
transport  situations,  EPA  will  continue 
this  policy.  For  more  complex  transport 
situations  (e.g.,  the  Northeast  areas 
covered  in  the  ROM  analysis),  EPA  is 
considering  whether  (1)  to  require 
attainment  in  the  downwind  area(s) 
before  any  upwind  area(s)  could  be 
redesignated  or  (2)  to  allow  an  upwind 
area  that  has  attained  in  its  area,  and 
has  reduced  emissions  sufficiently  to 
account  for  its  share  of  transport  to  the 
downwind  area,  to  be  redesignated 
before  attainment  is  shown  in  the 
downwind  area.  The  EPA  invites 
comment  on  these  additional 
redesignation  requirements. 

As  a  part  of  a  redesignation  requ(;.st. 
States  must  demonstrate  that  the 
emission  reductions  and  the  attainment 
inventory  (see  following  discussion)  will 
be  maintained  into  the  future.*"' 
Although  EPA  recognizes  that  long-term 
growth  projections  can  be  highly 
speculative.  States  will  be  required  to 
use  the  best  available  information  to 
project  growth  and  related  emissions  as 
far  as  reasonable  into  the  future.  The  air 


'0'  The  EPA  policy  on  nonattainment 
redesignations  is  further  described  in  the  following 
EPA  memoranda:  ""Section  107  Designation  Policy 
Summary,""  April  21. 19B3,  Sheldon  Meyers  to 
Regional  Office  Division  Directors:  "Section  107 
Questions  and  Answers,"  December  23. 1963.  G.T. 
Helms  to  Regional  Office  Air  Branch  Chiefs. 

'o'  The  requirement  to  maintain  the  attainment 
inventory  level  in  areas  which  had  areawide  CO 
problems  will  apply  to  the  entire  MSA/CMSA.  For 
areas  which  had  only  CO  hotspot  problems,  smaller 
areas  (after  EPA  approval)  may  be  used  in 
determining  the  attainment  inventory  level. 
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pollution  control  requirements  that  will 
apply  to  that  growth  should  be 
considered  in  determining  what  th« 
resulting  emission  level  will  be.  A 
minimum  future  projection  of  10  years 
(from  the  redesignation)  will  be  required 
and  20  years  is  preferred.  The  EPA  will 
provide  guidance  on  projecting 
emissions  and  other  aspects  of       { 
developing  a  maintenance  plan. 

All  attainment  strategy  requirements 
in  the  existing  SIP's  must  remain  in 
effect  during  the  redesignation  process 
and  until  such  time  as  modified  in  { 
accordance  with  established  SIP 
revision  procedures.  Even  though  the 
current  new  source  review  (NSR) 
regulations  allow  a  potential  exemption 
from  nonattainment  area  new  source 
review  requirements  for  sources  wishing 
to  locate  in  an  area  designated 
nonattainment  that  can  demonstrate 
attainment  before  the  source  would  start 
operation,  EPA  proposed  removing  this 
exemption  on  January  28. 1981  (at  46  FR 
8124).  The  EPA  is  now  considering 
implementing  this  rule  change  in  this 
policy  and  invites  comment  on  this 
issue. 

in  some  areas,  for  CO,  States  may 
desire  to  reduce  the  coverage  of  the 
nonattainment  area.  The  EPA  will 
consider  such  requests  if  the  State 
provides  air  quality  data  and  a  detailed 
modeling  analysis  showing  that 
areawide  hotspot  violations  are  no 
longer  occurring  (and  no  more  are 
projected  to  occur  for  10  years)  in  the 
area  outside  of  the  proposed 
nonattainment  area  (including  any 
designated  attainment  areas  in  the 
MSA/CMSA  outside  of  the  proposed 
nonattainment  area).  The  EPA  will  no 
longer  consider  requests  for  redefining 
the  CO  nonattainment  area  smaller  than 
the  urbanized  area.  I 

2.  Maintenance  Strategy  ' 

Requirements.  Areas  must  commit  (in 
their  initial  SIP  revisions)  to  implement 
the  procedures  and  policies  discussed 
below  to  ensure  maintenance  of  the 
ambient  standards.  These  maintenance 
strategies  involve  tracking  emissions 
and  air  quality,  regulating  new  source 
growth,  projecting  emissions  growth  and 
the  need  for  additional  measures,  and 
procedures  for  modifying  the  current 
attainment  strategy. 

States  shall  provide  a  report  every  3 
years  (after  attainment  is  achieved) 
summarizing  all  new  source  growth  and 
other  emission  changes  from  the 
"attainment  inventory."  '"*  The  first 


report  will  be  due  45  months  after  the 
end  of  the  year  in  which  (1)  the  area  is 
formally  redesignated  (for  section  107- 
designated  nonattainment  areas)  or  (2) 
the  area  is  found  to  no  longer  violate  the 
ambient  standard  (for  areas  which  never 
had  section  107  nonattainment 
designations  or  which  were  designated 
attainment  or  unclassifiable  when  the 
area  is  found  to  not  violate  the 
NAAQS).*°»  The  first  report  should 
address  all  emission  changes  in  the  year 
of  the  redesignation  plus  the  following  3 
years.  Thereafter,  the  report  should 
cover  emission  changes  and  other 
related  items  in  subsequent  3-year 
periods  and  will  be  due  within  9  months 
after  the  end  of  the  3-year  period.  This 
report  and  all  subsequent  reports  should 
also  document  the  results  of  the  rule 
effectiveness  evaluations  which  have 
occurred  in  the  3-year  reporting  period. 
Emission  changes  and  inventory  levels 
in  the  reports  must  account  for 
appropriate  effectiveness  levels.  The 
report  should  document  any  steps  being 
taken  to  improve  rule  effectiveness. 

In  the  3-year  report,  the  State  should 
provide  a  complete  up-to-date  emission 
inventory.  The  base  year  should  be  the 
third  year  of  the  3-year  reporting  period. 
The  inventory  should  be  presented  in 
the  form  contained  in  "Emission 
Inventory  Requirements  for  Post-1987 
Ozone  State  Implementation  Plans."  The 
summary  of  emissions  should  delineate 
the  emissions  growth  from  new  sources 
or  sources  which  have  expanded.  Minor 
and  area  source  growth  should  be 
shown,  and  the  State  should  indicate, 
whether  previous  assumptions  used  in 
projecting  minor  and  area  source  growth 
are  still  appropriate.  The  sources  and 
magnitude  of  emissions  offsets  should 
be  identified.  The  NO,  and  CO  emission 
summaries  should  also  be  provided  for 
ozone  areas. 

If  the  updated  inventory  reported  to 
EPA  is  higher  than  the  attainment 
inventory,  the  State  must  take 
appropriate  action  to  lower  its 
emissions.""  Within  9  months  from  the 
due  date  for  that  report,  the  State  must 
(1)  demonstrate  that  within  the  calendar 
year  after  the  end  of  the  last  reporting 
period,  the  emissions  inventory  fell 
below  the  attainment  inventory  or  (2) 
submit  a  SIP  revision  containing 


"*  The  emission  level  that  is  the  basis  for 
redesignation  to  attainment  is  the  attainment 
inventory.  For  ozone,  this  inventor>'  is  based  on 
actual  emissions  during  the  3-year  period 
corresponding  to  the  3-year  period  during  which  no 


ambient  violations  were  recorded.  For  CO,  2-year 
periods  are  used.  The  lowest  annual  emission  level 
during  this  period  will  be  considered  the  attainment 
inventory.  The  EPA  will  provide  additional 
guidance  later  to  States  on  the  development  of  the 
attainment  inventory. 

'"•  The  45  months  is  based  on  a  requirement  to 
report  within  9  months  on  the  First  3-year  period. 

""  For  CO  hotspot  problems,  the  attainment 
inventory  will  be  used  as  an  indicator  of  the 
potential  for  additional  or  recurring  CO  problems. 


appropriate  measures  to  ensure  that  the 
inventory  will  fall  below  the  attainment 
inventory  as  expeditiously  as 
practicable. 

The  3-year  report  from  the  State  must 
also  summarize  air  quality  levels  and 
trends.  If  an  area  had  been 
nonattainment  for  ozone,  NMOC  and 
NO,  levels  and  trends  must  also  be 
reported.  The  EPA  will  develop 
additional  guidance  for  States  to  follow 
in  summarizing  their  air  quaUty  data 
under  the  maintenance  strategies.  States 
shall  project  in  every  other  3-year  report 
(i.e..  every  6  years)  their  expected 
emissions  over  the  next  10  years.  In  this 
report,  the  State  must  show  that  its 
current  SIP  is  adequate  to  maintain  the 
standard  after  attainment.  If  the  SIP 
measures  will  not  be  able  to  ensure  that 
emissions  stay  below  the  attainment 
inventory  level,  the  State  must  submit  in 
that  report  its  plan  for  additional 
measures  to  accommodate  the  growth. 
The  State  must  commit  to  implement 
those  additional  measures  at  a  rate  such 
that  the  emission  reductions  occur 
before  emissions  increase  from  expected 
growth. 

States  may  decide  their  own  approach 
for  addressing  emissions  growth  as  long 
as  the  attainment  inventory  level  is 
maintained  and  the  State  satisfies  other 
regulatory  requirements  (e.g.,  prevention 
of  significant  deterioration  in  areas 
redesignated  to  attainment). 

To  account  for  emissions  growth,  the 
State  can  either  adopt  and  implement 
additional  control  measures  (beyond  the 
federally  implemented  measures  or 
other  measures  needed  to  show  RFP)  to 
accommodate  the  increases  or  require 
case-by-case  offsets  for  major  and 
(possibly)  minor  sources.  The  State  must 
show  that  their  measures  will  produce 
the  necessary  emission  reductions 
before  the  emissions  growth  occurs 
(whether  from  major  or  minor  point 
area,  or  mobile  sources).  Some  of  these 
measures  will  have  been  identified  in 
the  demonstration  accompanying  the 
request  for  a  redesignation  to 
attainment.  Others  may  be  developed 
later  and  submitted  as  SIP  revisions,  so 
long  as  they  create  the  emission 
reductions  prior  to  the  emissions 
growth. 

Maintenance  of  the  CO  ambient 
standard  is  to  be  ensured  through  an 
approach  similar  to  the  one  discussed 
above  for  ozone.  CO  maintenance  plans 
must  (1)  ensure  that  emissions  remain 
below  the  attainment  inventory  for  an 
area  and,  (2)  periodically  assess  the 
effects  of  new  source  growth. 
Exceptions  to  the  first  requirement  may 
be  allowed  if  the  State  demonstrates 
that  its  previous  CO  problem  was 


entirely  a  hotspot  problem  and  that  the 
emission  increases  will  not  cause  or 
contribute  to  a  new  hotspot  problem. 

For  both  ozone  and  CO,  States  are  to 
project  their  future  emissions  for  at  least 
10  years  in  a  submittal  every  6  years 
(every  other  3-year  report).  In  this 
report,  the  State  must  show  that  its 
current  SIP  is  adequate  to  maintain  the 
standards  for  the  next  10  years  in  light 
of  expected  growth.  If  the  SIP  will  not  be 
adequate  to  ensure  that  emissions  stay 
below  the  attainment  inventory,  the 
State  must  submit  in  that  report  its  plan 
for  additional  measiu-es  to  accommodate 
the  growth.  The  State  must  commit  to 
implement  those  additional  measures  at 
a  rate  so  that  the  emission  reductions 
occur  before  the  expected  growth. 

Having  attained  the  ambient 
standards,  some  States  may  desire  to 
remove  or  relax  certain  regulations  or 
measures.  Any  modification  to  the 
attainment  strategy  would  have  to  be 
submitted  and  approved  as  a  SIP 
revision  before  such  change  could  occur. 

Finally,  to  ensure  that  the  measures 
needed  to  maintain  the  standards  are 
effectively  and  continuously 
implemented,  EPA  will  approve 
redesignation  requests  or  maintenance 
plans  contingent  upon  the  States 
satisfying  the  above  requirements. 

The  EPA  will  consider  revoking  its 
contingent  approval  of  the  SIP  and 
imposing  sanctions  if  the  State  fails  to 
continue  to  satisfy  the  requirements  set 
forth  above. 

C.  Emergency  Episode  Plans.  States 
shall  demonstrate  that  their  emergency 
episode  plans  (adopted  pursuant  to  40 
CFR  Part  51,  Subpart  H)  are  consistent 
with  the  requirements  of  this  policy  and 
are  fully  adopted  and  enforceable.  The 
initial  plan  submittal  must  contain  this 
demonstration;  however,  the  State  may 
be  allowed  to  provide  the  demonstration 
in  the  first  RFP  report  if  significant 
changes  to  the  emergency  episode  plan 
are  needed.  If  such  a  delay  is  needed, 
the  initial  plan  submittal  must  contain  a 
commitment  and  schedule  for  revising 
the  emergency  plan  by  the  due  date  for 
the  first  RFP  report.  Source  areas  in  one 
State  that  contribute  to  ozone 
exceedances  in  another  State  are  to 
develop  emergency  episode  plans  which 
consider  those  receptor  areas.  These 
plans  must  include  a  provision  for 
interstate  coordination  involving  air 
quality  data  and  quality  assurance 
information. 

D.  Conformity  of  Federal  Actions 
With  the  SIP.  Section  176(c)  of  the  Act 
requires  all  federally  approved  or 
financially  assisted  actions  (projects, 
plans,  approvals,  assistance,  etc.)  to 
conform  to  the  SIP's  for  the  areas  in 
which  those  actions  will  take  place. 
Metropolitan  Planning  Organizations 
(MPO's)  are  prohibited  from  approving 
any  project,  program,  or  plan  that  does 


not  conform  to  the  SIP  for  that  area. 
Assurance  of  conformity  is  also  an 
a^irmative  responsibility  of  the  head  of 
each  Federal  agency. 

Due  to  the  existing  DOT/EPA 
Conformity  Agreement  of  June  12, 1980, 
the  conformity  approach  and  criteria 
contained  in  this  section  do  not  apply  to 
transportation  plans,  programs,  and 
projects  approved  by  MFKJ's  and 
approved  or  funded  by  DOT.  The  EPA 
and  DOT  will  discuss  the  joint  updating 
and  revision  of  the  1980  Conformity 
Agreement. 

To  ensure  that  projects  approved  by 
MPO's  do  not  cause  NAAQS  violations 
or  interfere  with  timely  attainment  of 
the  standards  (and  hence  do  conform  to 
the  revised  SIP).  EPA  will  require  that 
each  revised  SIP  explicitly  identify 
direct  and  indirect  emissions  from 
projected  major  Federal  actions  that  the 
State  and  MPO  expect  to  will  occur  in 
coming  years.  The  SIP  must  also  set  out 
the  State's  definition  of  what  future 
projects  would  or  would  not  conform 
with  the  SIP.  The  SIP  should  document 
assumptions  used  in  predicting  future 
emissions  so  that  emissions  associated 
with  Federal  actions  can  be  readily 
compared  to  emission  projections  in  the 
SIP.  This  should  include  assumptions  on 
growth  that  can  be  readily 
disaggregated  (including  population, 
employment,  VMT,  and  emissions,  as 
appropriate). 

.  State  implementation  plans  should 
also  identify  the  local  review  procedures 
and  responsibilities  in  determining 
conformity  and  provide  for  mitigation  of 
violations  resulting  from  Federal  actions 
and  emissions  not  covered  by  SIP 
growth  allowances.  These  procedures 
should  specify  that  conformity 
determinations  cannot  be  made  until 
sufficient  information  exists  and 
analysis  has  been  done  to  make  a 
positive  finding  that  conformity  will  be 
assured. 

The  SIP's  conformity  definition  should 
state,  at  a  minimum,  that  a  federally 
approved  or  financially  assisted  actions 
(projects,  plans,  approvable  assistance, 
etc.)  subject  to  section  176(c)  will 
conform  with  the  SIP  only  if: 

(1)  The  associated  direct  and  indirect 
increase  in  emissions,  when  considered 
with  emissions  from  other  expected 
actions,  will  not  cause  or  contribute  to 
the  violation  of  any  NAAQS; 

(2)  The  growth  projections 
(population,  employment,  VMT)  of  the 
proposed  Federal  action  are  consistent 
with  the  growth  projections  used  in  the 
SIP,  as  disaggregated  for  the  relevant 
areas; 

(3)  The  major  stationary  source, 
mobile  source,  and  areawide  emissions 
growth  rates  used  or  implicitly  used  are 
consistent  with  emissions  growth  rates 
used  in  the  SIP; 

(4)  The  associated  direct  and  indirect 


increases  in  emissions  projected  to 
result  from  the  project  are  consistent 
with  the  SIP  growth  allowances  and 
projections,  to  allow  RFP  toward 
attainment  of  all  NAAQS  as 
expeditiously  as  possible; 

(5)  The  proposed  action  is  consistent 
with  the  timely  implementation  of  SIP 
TCM's  in  accordance  with  SIP  schedules 
and  does  not  reduce  or  interfere  with 
the  effectiveness  of  the  TCM's  in  the 
SIP; 

(6)  All  relevant  SIP  requirements  for 
stationary  source  review  and  permitting 
are  met,  including  procedural  and 
substantive  provisions  (e.g.,  emission 
limitations  and  operation  requirements); 

(7)  Associated  direct  and  indirect 
increases  in  emissions  (a)  will  not 
contribute  to  any  exceedances  of  any 
prevention  of  significiant  deterioration 
increments  and  (b)  will  not  interfere 
with  Class  I  area  visibility  protection; 
and 

(8)  The  facility  or  activity  complies 
with  all  other  goals,  provisions,  policies, 
and  requirements  of  the  SIP. 

VI.  Maximizing  Effectiveness  of  Existing 
Programs 

The  EPA  requires  States  receiving  SIP 
calls  or  disapprovals  to  correct  the  SIP 
deficiencies  and  inconsistencies 
described  in  Appendix  D  as 
expeditiously  as  practicable  but  at  least 
by  the  time  the  initial  SIP  is  due  (2  years 
from  the  SIP  call).  The  EPA  will  work 
with  the  various  States  in  identifying 
specific  deficiencies  contained  in  their 
SIP's  and  in  developing  a  schedule  for 
submitting  the  needed  revisions.  The 
EPA  is  in  the  process  of  upgrading 
guidance  material,  developing  new 
guidance  where  needed,  and  formulating 
State-EPA  workgroups  and  clearing 
houses  to  assist  the  States  in  improving 
their  overall  program  effectiveness. 

VII.  Miscellaneous 

Executive  Order  12291,  EPA  must 
judge  whether  this  action  is  "major"  and 
therefore  subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis.  This  action 
is  not  major  because  it  establishes 
policies,  as  opposed  to  regulations. 

This  proposed  policy  was  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review.  Any  written 
comments  from  OMB  to  EPA  are  i 

available  for  public  inspection  in  the        ' 
Docket.  Pursuant  to  5  U.S.C.  605(b),  I 
hereby  certify  that  this  action  will  not       \ 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  this  action  proposes  policy  as      l 
opposed  to  binding  regulations.  i 

Lee  M.  Thomas, 

Administrator. 
Dale:  November  17. 1987. 
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Appendix  A.— Potential  1988  SIP  Call  Areas 

Table  A-1.— Potential  1988  SIP  Call  Areas— Ozone 


EPA  region  and  area 


Exceeding 
NAAQS 
1984-86 


(a) 


Will 
exceed 
NAAQS 
1985-87 


(W 


May 

exceed  in 

1985-87, 

depending 

on  1987 

data 

(c) 


Metropolitan  Statistical  Areas  (MSA  unless  marked  CMSA) 


Boston,  MA  CMSA ,. 

Connecticut/ Massachusetts,'  CT-MA<. 

New  Bedford.  MA * 

Portland,  ME 

Portsmouth-Dover,  NH-ME 

Providence,  Rl  CMSA 

Worcester,  MA 


II 
II 
III 
III 


III 
III 
III 
III 
III 
III 
III 


Atlantic  City,  NJ \ YES 


New  York,  NY  CMSA 

Allentown-Bethlehem.  PA.. 

Baltinwre.  MD 

Charleston.  WV 

Erie.  PA 


Harrisburg.  PA 

Lancaster.  PA 

Philadelphia.  PA-NJ-DE  CMSA.. 

Pittsburgh.  PA  CMSA 

Reading.  PA „ 

Richmond.  VA 

Washington,  DC-MD-VA 


Ml    York,  PA . 


IV  Atlanta.*  GA 

IV  Birmingham.  AL 

IV  Charlotte.  NC-SC 

IV  Huntington.  WV-KY-OH 

IV  Jacksonville.  FL 

IV  Lexington.  KY 

IV  Louisville.  KY  (IN  suburbs  ») i... 

IV  Memphis.  TN-AR-MS i.. 

IV  Mianoi-Hialeah,  FLCMSA *.. 

IV  Nashville.  IN .^.. 

IV  Tampa.  FL i.. 

V  Chicago.*  IL  CMSA  (IN  suburbs  »)  ...j... 

V  Cincinnati.  OH-KY-IN ;.. 

V  Cleveland.  OH ^.. 

V  Dayton-SpringfieW,  OH ,... 

V  Detroit.  Ml  CMSA *... 

V  Grand  Rapids,  Ml ,... 

V  Indianapolis,  IN ;... 

V  Janesville-Beloit,  Wl i.. 

V  Milwaukee,  Wl ;.. 

V  Muskegon,  Ml j.. 

VI  Baton  Rouge,  LA ... 

VI  Beaumont-Port  Arthur.  TX 4- 

VI    Dallas-Ft.  Worth.*  TX  CMSA ,.. 

VI    El  Paso.  TX 4.. 

VI    Houston.  TX  CMSA 

VI    Lake  Charles.  LA 

VI    Longview-Marshall,  TX 

VI  Tulsa,  OK I 

VII  Kansas  City,  MO-KS 

VII  St  Louis.  MO-IL  CMSA  (IL  suburbs  *). 

VIII  Denver-Boulder.  CO  CMSA 

VIII  Salt  Lake  City.  UT L 

IX  Bakersfield.*  CA | 


YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 
YES 
YES 
YES 

YES 

YES 

YES 
YES 
YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 
YES 
YES 
YES 

YES 

YES 
YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 
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Table  A-1.— Potential  1988  SIP  Call  Areas— Ozone— Continued 


EPA  region  and  area 


IX 
IX 
IX 
IX 
IX 
IX 
IX 
IX 
tX 
IX 

tx 

X 


Fresno,*  CA 

Los  Angeles.*  CA  CMSA  (Ventura  *) . 

Modesto,  CA 

Phoenix,  AZ 

Sacramento,*  CA 

San  Diego,  CA 

San  Francisco,  CA  CMSA 

Santa  Barbara,  CA 

Stockton,  CA 

Visalia,  CA 

Yuba  City.  CA 

Portland,  OR-WA 


Exceeding 
NAAQS 
1984-86 


(a) 


YES 
YES 
YES 
YES 
YES 
YES 
YES 
YES 
YES 
YES 
YES 
YES 


Will 
exceed 
NAAQS 
1985-87 


(b) 


YES 
YES 
YES 
YES 
YES 
YES 
YES 

YES 
YES 
YES 


May 

exceed  in 

1985-87, 

depending 

on  1987 

data 

(c) 


YES 


YES 


Non-MSA's 


ME.. 


Acadia  National  Park. 

Gardiner,  ME 

Hancock  County,  ME 

Knox  County,  ME 

York  County,  ME 

Dover,  DE 

Northampton  County,  VA . 

Seaford,  DE 

Iberville  Parish.  LA 

Point  Coupee  Parish.  LA.. 

St.  James  Parish,  LA 

Total 


YES 
YES 
YES 
YES 


YES 
YES 
YES 


62 


YES 
YES 


YES 


45 


YES 
YES 
YES 


YES 
YES 
YES 


31 


..,..!  Connecticut/ Massachussetts  includes  Bristol,  Hartford,  Middletown,  New  Britain,  New  Haven,  and  New  London,  CT,  and  Springfield,  MA 
MSA  s. 

*  One  of  14  ozone  or  CO  SIP's  proposed  for  disapproval,  July  14. 1987  (52  FR  26404) 

Explanation  of  Column  Headings: 

(a)  Locations  having  expected  exceedances  of  0.12  ppm  greater  than  1.0  per  year  during  1984-86. 
•w    .I'lMt'o^f  ^^-^^  ^'^  ^''°^®  °^2  ppm  and  have  measured  more  than  three  exceedances  during  1985  and  1986.  They  will  continue  to  exceed 
the  NAAQS  during  the  1985-87  period  even  if  no  exceedances  occur  in  1987. 

(c)  Areas  currently  exceeding  NAAQS  and  showing  "YES"  in  this  column  measured  3  or  fewer  exceedances  in  last  2  years  (1985-86)  Other 
areas  are  not  currently  exceeding  NAAQS.  but  did  so  during  1983-85,  and  may  show  renewed  nonattainment  in  1985-87.  SIP  calls  in  1988  for 
areas  in  this  column  will  depend  on  1987  data.  Other  areas  may  also  exceed  in  1985-87  (see  Discussion). 

Table  A-2.— Potential  1988  SIP  Call  Areas— Carbon  Monoxide 


EPA  region  and  area  ' 

Exceeding 
NAAQS 
1985-86 

(a) 

Will 
exceed 
NAAQS 
1986-87 

(b) 

May 

exceed  in 

1986-87, 

depending 

on  1987 

data 

(c) 

Boston.  MA 

YES 
YES 

YES 
YES 
YES 
YES 

YES 
YES 

YES 
YES 
YES 

YES 
YES 

YES 
YES 

YES 
YES 
YES 
YES 
YES 

YES 
YES 
YES 

Hartford,  CT 

Lowell,  MA-NH 

YES 

Manchester.  NH 

Nashua.  NH 

Providence,  Rl 

YES 

Springfield,  MA 

Stamford,  CT 

Worcester,  MA 

Bergen-Passaic.  NJ 

Jersey  City.  NJ 

Nassau-Suffolk,  NY 

YES 

New  Yorit,  NY 

Newark.  NJ 

Syracuse,  NY 

Trenton,  NJ 

YES 
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Table  A-2.— Potential  1988  SIP  Call  Areas— Carbon  Monoxide— Continued 


III 
III 
III 
III 
III 

IV 

IV 

IV 

IV 

IV 

IV 

IV 

IV 

IV 

IV 

V 

V 

V 

V 

V 

V 

V 

V 

V 

V 

V 

V 

VI 

VI 

VI 

VI 

VI 

VII 

VII 

vn 

VII 

VII 

VII 

VIII 

VIII 

VIII 

VIII 

VIII 

VIII 

VIII 

VIII 

IX 

IX 

IX 

IX 

IX 

IX 

IX 

IX 

IX 

IX 

IX 

IX 

IX 

IX 

IX 

X 

X 

X 

X 


Baltimore,  MD 

Norfolk-Virginia  Beach,  VA.. 

Philadelphia,  PA-NJ 

Pittsburgh,  PA 

Washington.  DC-MD-VA 

Atlanta,  GA 


Birmingham,  AL 

Charlotte-Rock  Hin,  NC-SC 

Greensboro/Winston-Salem,  NC . 

Lexington,  KY 

Louisville.  KY  ..„ „ 

Memphis,  TN-AR-MS 

Miami-Hialeah.,  Fl 

Nashville,  TN 

Raleigh-Durham,  NC _.._... 

Chicago.  IL 

Cleveland*,  OH 

Davenport-Rock  Island.  lA-ll 

Detroit,  Ml 

Duluth,  MN 

Milwaukee,  Wl 


EPA  region  and  area  ■ 


Exceeding 
NAAQS 
1985-86 


(a) 


^.. 


Minneapolis/SL  Paul,  MN-WI... 

Peoria,  IL _.. 

Rockford,  IL ™ „ 

Steubenville-Weirton.  OH-WV.. 

SL  Ooud,  MN „ _, 

To*edo.  OH 

Albuquerque.  NM . 

Dallas.  TX 

El  Paso.  TX 

Houston.  TX „ 

Oklahoma  City,  OK 

Des  Moines,  lA „ 

Dubuque.  lA 

Kansas  City,  MO-KS , 

Lincota  NE __„.„.,. 

SpringfieW,  MO 

Wichita,  KS „.„ 

Boukter-Lor)gmont  CO 

Cokxado  Springs,  CO __.» _.„ 

Denver,*  CO 

Fort  Collins,  CO ,. 

Greeley,  CO „ 

Missoula,  MT 

Provo-Orem,  UT  „ 

Salt  Lake  City-Ogden.  UT 

Anaheim-Santa  Ana.  CA „. 

Chico,  CA 

Fresno,*  CA ».„...........«»....., 

Las  Vegas.  NV ,. 

Los  Angeles-Long  Beach,*  CA 

Modesto,  CA 

Phoenix.  AZ , „ 

Reno.*NV 

Saaamento,  CA  (includes  S.  Lake  Tahoe  area).. 

San  Diego,  CA „ 

San  Francisco,  CA „ 

San  Jose.  CA , 

Santa  Barbara-Santa  Maria.  CA...... 

Tucson.  A2 

Vailejo-Fairf ield-Napa.  CA , 

Anchorage,  AK 

Boise  City,  ID 

Fairbanks.  AK _ 

Grant;  Pp^s.  OR  ....„ j... 


YES 


YES 
YES 


YES 


YES 
YES 
YES 
YES 

YES 

YES 
YES 

YES 


YES 
YES 

YES 
YES 
YES 
YES 
YES 


Will 
exceed 
NAAQS 
1986-87 


(b) 


YES 
YES 


YES 

YES 
YES 

YES 

YES 
YES 

YES 


YES 

YES 
YES 
YES 


May 

exceed  in 

1986-87, 

depending 

on  1987 

data 

(c) 


YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 
YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 

YES 
YES 

YES 
YES 
YES 
YES 
YES 
YES 
YES 

YES 


YES 
YES 

YES 

YES 
YES 
YES 
YES 
YES 

YES 


YES 
YES 
YES 
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Table  A-2.— Potential  1988  SIP  Call  Areas— Carbon  Monoxide— Continued 


EPA  region  and  area  ' 


Exceeding 
NAAQS 
1985-86 


X 
X 
X 
X 
X 
X 
X 


Medford,  OR. 
Portland,  OR. 

Salem,  OR 

Seattle,  WA... 
Spokane,  WA 
Tacoma,  WA. 
Yakima,  WA.. 

Total 


(a) 


Will 
exceed 
NAAQS 
1986-67 


(b) 


YES 

YES 

YES 

YES. 

YES 

YES 


65 


YES 


YES 
YES 
YES 


52 


May 

exceed  in 

1986-87, 

depervjing 

on  1987 

data 


(c) 


YES 
YES 


YES 
36 


'  Generally,  the  area  includes  the  MSA  if  one  exists.  In  some  cases  (e.g.,  the  Sacranr>ento,  CA  MSA)  the  air  quality  status  may  be  based  on  a 
site  distant  from  the  central  urban  area. 

*  One  of  14  ozone  or  carbon  monoxide  SIP's  proposed  for  disapproval  July  14,  1987  (52  FR  26404) 
Explanation  of  Column  Headings: 

(a)  Locations  with  at  least  two  exceedances  of  9  ppm  during  1985  and/or  1986. 

(b)  Areas  vmth  at  least  two  exceedances  of  9  ppm  in  1986.  They  will  continue  to  exceed  the  NAAQS  during  the  1985-87  period  ever,  if  no 
exceedances  occur  in  1987. 

(c)  Areas  in  this  column  are; 

1.  Exceeding  the  NAAQS,  but  did  not  measure  more  than  one  exceedance  in  1986,  or 

2.  Not  exceeding  the  NAAQS,  but  did  so  during  1984-85. 

SIP  calls  in  1988  for  these  areas  will  depend  on  1987  data.  Other  areas  may  also  exceed  NAAQS  in  1986-87  (see  Discussion). 


Appendix  B — Procedures  for 
Determining  Self-Generating  Versus 
Nonself-Generating  Isolated  Rural  Area 

The  EPA  defines  a  rural  area  either  as 
an  adjacent  rural  area,  a  self-generating 
isolated  rural  area  or  as  a  nonself- 
generating  isolated  rural  area.  (All  rural 
areas  are  non-MSA's.)  An  adjacent  rural 
area  is  a  county  with  actual  monitored 
violations  of  ozone  that  borders  a  MSA 
that  has  been  issued  a  SIP  call  for 
ozone.  A  self-generating  isolated  rural 
area  is  an  area  that  produces,  or 
significantly  contributes  to,  local 
ambient  ozone  levels.  These  areas 
cannot  rely  upon  upwind  areas  to 
provide  for  attainment  in  the  isolated 
rural  area.  Self-generating  isolated  rural 
areas  will  most  likely  have  to  adopt 
additional  control  measures  to 
demonstrate  attainment.  A  nonself- 
generating  isolated  rural  area  is  one  that 
does  not  signficantly  contribute  to  local 
ambient  levels  of  ozone.  Attainment  of 
the  ozone  standard  in  a  nonself- 
generating  isolated  rural  area  will  occur 
when  sufHcient  emissions  reductions 
have  been  achieved  from  the  upwind 
sources  to  cause  the  ambient 
concentrations  of  ozone  to  decrease  to 
the  NAAQS  in  the  isolated  rural  area. 

'Self-Generating  Tests" 

The  EPA  believes  several,  simple  tests 
can  be  performed  by  the  State  to 
determine  if  an  isolated  rural  area  is  a 
self-generating  ozone  area.  Data  used 
for  determination  of  self-generating 


ozone  areas  should  be  taken  from  the 
most  recent  "ozone  season"  and  should 
be  based  upon  generally  recognized 
data  analysis  techniques. 

(1)  Ozone  Gradient — These  tests 
require  upwind  and  downwind  ozone 
monitors  for  the  rural  site.  If  an  increase 
in  ambient  levels  of  ozone  is  observed 
between  the  upwind  and  downwind 
monitors,  local  emissions  may  be 
responsible  for  generating  the  ozone 
increment.  If  no  increase  in  ambient 
levels  are  shown  between  the  upwind 
and  downwind  sites,  the  area  may  be 
classiHed  as  a  nonself-generating 
isolated  rural  area.  An  area  defining 
itself  as  a  nonself-generating  isolated 
rural  area  is  to  identify  the  upwind 
source  area(s]  that  is  causing,  or  in 
combination  with  other  areas 
contributing  to.  local  nonattainment. 

(2)  Time  of  Ozone  Peaks — Locally 
produced  ozone  typically  occurs 
between  12  noon  and  6  pm.  Peaks 
observed  outside  of  these  hours  may  be 
caused  by  transported  ozone  from 
upwind  areas. 

At  times  of  day  when  ozone  would  be 
highest  (i.e.,  when  the  gradient,  if  one 
exists,  might  be  most  significant),  large 
vertical  differences  in  ozone 
concentrations  would  not  be 
anticipated.  The  number  of  days  which 
would  have  to  demonstrated  as  due  to 
transport  would  depend  on  the  total 
number  of  exceedances  and  on  whether 
or  not  "transport"  days  can  be 


attributed  to  a  particular  upwind  MSA 
and  that  MSA's  SIP  adequately  accounts 
for  the  day  in  question.  For  a  3-year 
period: 


Allow- 

able 

Number 

self- 

Number  of  Exceedances 

Trans- 

gener- 

port 

ated 
excee- 
dance 

n  (n>4) 

n-3 

0 

Do 

rv-2 

1 

Do 

n-1 
n 

2 

Do 

3 

(3)  Distance  From  Upwind  Source 
Area — If  the  isolated  rural  area  is  (a) 
within  10  hours  travel  time  of  an  upwind 
MSA,  (b)  no  gradient  is  present,  and  (c) 
trajectory  analysis  based  on  surface 
wind  data  indicates  that  the  air  parcel 
corresponding  with  observed  violations 
is  not  likely  to  be  in  the  vicinity  of  the 
rural  area  between  early  morning  and 
noon,  the  rural  area  may  be  assumed 
nonself-generating  and  the  upwind  MSA 
may  be  presumed  to  be  responsible  for 
the  isolated  rural  area's  ozone  levels. 

The  EPA  Regional  Offices  will  work 
with  the  States  in  determining  the 
proper  test  or  data  needs  to  determine  if 
an  isolated  rural  area  is  self-generating 
or  nonself-generating. 
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Appendix  C — Information  WUcfa  May 
be  Useful  in  Assisting  States  to  Achieve 
Emissions  Reductions 

The  following  sections  list  a  number 
of  transportation  related  control 
measures,  stationary  source  measures, 
and  potential  new  source  review 
measures  that  EPA  believes  the  States 
can  use  in  selecting  measures  to  gain 
additional  emission  reductions  above 
and  beyond  the  federally  implemented 
and  federally  prescribed  measures,   j 
These  Usts  are  not  intended  to  be 
exhaustive.  State  and  local  agencies 
may  be  able  to,  and  are  encouraged  to. 
identify  other  effective  control 
measures. 


Stationary  Source  Measures 

Table  C-1  lists  a  number  of  source 
categories  where  control  may  give 
significant  emission  reductions.  The 
heading,  "Tightening  existing  regs. 
(LAER),"  in  Table.  C-1  refers  to  revising 
all  current  regulations  to  the  level  of  the 
most  stringent  regulation  found  in  any 
SIP. 

Table  C-1  .—Summary  of 
Stationary  Source  Measures 


Transportation  Control  Measures 

The  following  measures,  especially 
when  put  into  comprehensive  packages 
and  implemented  on  a  wide  scale,  can 
contribute  to  achieving  periodic        i 
emission  reductions  needed  to  I 

demonstrate  expeditious  attainment  by 
a  date  certain.  Nearly  all  the  measures 
have  been  implemented  somewhere.  I 

1.  Voluntary  No  Drive  Days. 

2.  Trip  Reduction  Ordinances.        | 

3.  Employer  Based  Transportation 
Management  (including  tax  incentives 
for  employer  programs). 

4.  Improved  Public  Transit. 

5.  Parking  Management  Programs. 

6.  Park  and  Ride /Fringe  Parking. 

7.  Work  Schedule  Changes. 

8.  Road  Pricing  (Tolls). 

9.  Traffic  Flow  Improvements. 

10.  Ride  Share  Incentives. 

11.  Control  of  Extended  Idling  of 
Vehicles. 

12.  Reduction  of  Cold  Start  Emissions. 

13.  Gasoline  Fuel  Additives." ' 

14.  Conversion  of  Fleet  Vehicles  to 
Cleaner  Fuels  or  Engines.*  * ' 

More  controversial  measures  used 
more  prevalently  outside  the  United 
States  include  mandatory  no-drive  days, 
gas  rationing,  or  such  economic        | 
instruments  as  taxes  on  gasoline.     ' 
vehicles  (purchase  and  annual 
registration),  and  parking.  The  tax 
incentive- type  measures  will  tend  to 
discourage  or  prohibit  automobile  use. 
For  example,  a  higher  tax  will  result  in  a 
greater  disincentive  to  drive.  For  the 
gasoline  tax,  especially,  the  level  of  the 
tax  could  be  adjusted  to  help  achieve 
the  desired  reduction  in  vehicle  miles 
traveled. 


Potential 

reduction, 

tons  >  (in 

nonattain- 

ment  areas) 

Source  category: 

SOCMI  distillation 

66,000 

Petroleum  wastewater 

11,000 

SOCMI  reactor  t>roc8SS 

12,000 

Plastic  Darts  coatina        

16,000 

Metal  roJIina 

7,000 

SOCMI  t}atch  process 

38,000 

Web  offset  ythography „ 

31,000 

Electronics  manufacture 

4.000 

Aerosoace  coatina 

3,000 

Wood  furniture  coatina 

25,000 

Autobody  refinishtng „„ 

53.000 

TSDF 

330.000 

BaKeries _ 

27.000 

Fabric  Drintina 

10,000 

ClearvuD  solvents 

41,000 

Municipal  landfills 

58,000 

Industrial  wastewater  (includ- 

inoPOTW's) 

63.000 

Marine  vessel  loading 

Pesticides  application 

.„...»....»._..— 

Paint  manufacturing 

...._...«............ 

Ink  manufacturing 

..„......_ ~ 

Wineries 

Policy  Changes: 

Tightening      existing      regs. 

(LAER) 

•395,000 

Area  Sources: 

Architectural  coating _ 

68,000 

Traffic  oaint 

26,000 

Industrial  maintenance  paint... 

15,000 

Consumer   and   commercial 

solvents 

77.000 

Adhesives 

46,000 

' ' '  The  EPA  if  currently  soliciting  commenl  on 
two  technical  reports  related  to  alternate  fuel*.  One 
discusses  the  air  quality  benefits  of  allemative  fuels 
and  the  other  includes  guidance  on  estimating  motor 
vehicle  emissions  reductions  from  tt>e  use  of 
alternative  fuels  and  fuel  blends.  The  EPA  currently 
plans  to  Hnalize  these  two  technical  reports  by 
January  1968. 


>  These  are  emission  reductions  expected 
to  t>e  achieved  t)y  application  of  appropriate 
control  measures,  not  total  emission  invento- 
ries. 

*  This  reduction  is  an  estimate  based  on  a 
preliminary  survey  of  available  data. 

Area  sources  are  an  important  source 
of  VOC  emissions  which  have  often 
been  overlooked  in  the  past.  On  this  list, 
traffic  paint  refers  to  coatings  used  to 
paint  highway  and  parking  lot  stripes. 
Consumer  solvent  refers  to  solvents 
found  in  common  household  products 
such  as  hair  sprays,  deodorants, 
polishes,  and  cleaners.  It  may  be 
possible  to  reformulate  many  of  these 
area  source  products  so  that  they  still 


perform  the  same  function,  but  contain 
lower  amounts  of  VOC. 

Non-CTG  Control  Technology 
Information  Documents 

The  EPA  has  prepared  a  number  of 
documents  over  the  years  which  deal 
with  control  technology  for  VOC 
emission  sources  which  have  not  been 
covered  by  a  CTG.  These  non-CTG 
technology  information  docimients  have 
been  published  in  a  variety  of  ways. 
Some  have  been  given  EPA  publication 
numbers  and  are  widely  available; 
others  have  been  prepared  by  EPA 
region  offices  and  have  been  distributed 
mainly  within  EPA.  Other  reports  have 
been  issued  in  draft  form  only,  but 
nevertheless  have  received  wide 
circulation  as  information  sources.  As 
States  investigate  ways  to  gain  further 
emission  reduction  through  stationary 
source  control,  they  may  find  this 
information  useful.  Listed  below  are 
many  of  the  technology  information 
documents  that  have  been  prepared  by 
EPA: 

1.  Summary  of  Technical  Information 
for  Selected  Volatile  Organic  Compound 
Sources  Categories.  EPA-450/ 3-81-007, 
May  1981. 

This  document  contains  information 
on  the  following  industries: 
Adhesive  Application 
Asphalt  Air  Blowing 
Barge  and  Tanker  Cleaning 
Barge  and  Tanker  Loading 
Beer  Making 
Fabric  Printing 
Flares 

Lube  Oil  Manufacturing 
Oil  and  Gas  Production  Storage  Tanks 
Petroleum  Coking  Processes 
Solvent  Extraction  Processes 
Surface  Coating  of  Large  Aircraft 
Surface  Coating  of  Large  Ships 
Surface  Coating  of  Wood  Furniture 
Waste  Solvent  Recovery  Industry 
Wine  Making 
Styrene— Butadiene  Copolymer  Latex 

2.  Air  Pollution  Control  Engineering 
and  Cost  Study  of  the  Paint  and  Varnish 
Industry.  EPA-450/3-74-031.  June  1974. 

3.  Evaluation  of  the  Problems 
Associated  With  Application  of  Low 
Solvent  Coatings  to  Wood  Furniture. 
EPA-600/2-87-007.  January  1987. 

4.  Norunethane  Organic  Emissions 
From  Bread  Producing  Operations.  EPA- 
450/4-79-001,  prepared  by  Midwest 
Research  Institute,  December  1978. 

5.  Distillation  Operations  in  Synthetic 
Organic  Chemical  Manufacturing,  EPA- 
450/3-83-0053.  December  1983. 

6.  Benzene  Emissions  From  Coke  By- 
product Recovery  Plants — Background 


Information  for  Proposed  Standards, 
EPA-450/3-88-016a.  May  1984. 

7.  Surface  Coating  of  Plastic  Parts  for 
Business  Machines — ^Background 
Information  for  Proposed  Standards, 
EPA-4S0/3-83-O19a,  December  1985. 

8.  Photochemically  Reactive  Organic 
Compound  Emissions  From  Consimier 
and  Commercial  Products.  EPA  902/4- 
8&-001,  prepared  by  EPA  Region  II. 
November  1986. 

9.  Evaluation  of  a  Paint  Spray  Booth 
Utilizing  Air  Recirculatioa  EPA-600/2- 
84-143. 

10.  Benefits  of  Microprocessor  Control 
of  Curing  Ovens  for  Solvent  Based 
Coatings.  EPA-625/2-84-G31,  September 
1964. 

The  EPA  Region  IV  has  prepared,  with 
contractor  assistance,  a  niunber  of 
reports  on  specific  non-CTG  sources  in 
specific  cities.  These  reports  describe 
control  technology  which  is  available. 
The  reports  listed  below  were  prepared 
by  EPA  Region  IV. 

11.  Volatile  Organic  Compoimd 
Control  at  Specific  Sources  in  Louisville, 
Kentucky  and  Nashville.  Tennessee. 
EPA-904/9-81-087.  December  1981. 

This  report  discusses  control 
technology  for  these  industries: 
Wood  Furniture 
Aluminum  Rolling  Mill  Lubricant 

Control 
Fiberglass  Reinforced  Polyester  Boat 

Building  (Styrene  Emissions) 

12.  Technical  Support  in  the 
Development  of  a  Revised  Ozone  State 
Implementation  Plan  for  Atlanta, 
Georgia,  prepared  for  EPA  Region  IV  by 
Pacific  Environmental  Services,  EPA 
Contract  No.  68-02-3887,  August  1985. 

This  report  includes: 
Architectural  Surface  Coating 
Automobile  Refinishing 
Commercial/Consumer  Solvent  Use 
Fuel  Combustion 
Gasoline  Volatility 
Aircraft  Emissions 
Degreasing 
Lawn  and  Garden  Equipment 

13.  Summary  Report  for  Technical 
Support  in  Development  of  a  Revised 
Ozone  State  Implementation  Plan  for 
Memphis,  Tennessee,  prepared  for  EPA 
Region  IV  by  Pacific  Environmental 
Services,  EPA  Contract  No.  68-02-3887, 
June  1985. 

This  multi-voltune  report  includes: 
Wood  Furniture  Coating 
Barge  Loading  Facilities 
Sheet  Fed  Paperboard  Coating 
Chemical  Processing  Plants 
Solvent  Extraction 
Offset  Lithography 
Bulk  Plants 

14.  Technical  Information  Document 
for  Technical  Support  in  Development  of 


a  Revised  Ozone  State  Implementation 
Plan  for  Birmingham,  Alabama, 
prepared  for  EPA  Region  IV  by  Pacific 
Environmental  Services,  EPA  Contract 
No.  68-02-3887.  This  consists  of  a  series 
of  reports  published  in  October  and 
November  1984  and  February  1985. 
Industries  covered  include: 
Surface  Coating  of  Large  Aircraft 
Paint  Manufacturing 
Coke  Processes 

Lamination  of  Vinyl  Countertops 
Mineral  Wood  Production  Industry 
Brick  Manufacturing  Industry 
Explosives  Manufacturing  Industry 
A  number  of  control  technology 
documents  have  been  widely  circulated 
as  draft  documents  for  review.  Some  of 
these  documents  have  never  been  issued 
as  final  documents  such  as  CTG's  for 
various  reasons,  but  they  still  contain 
much  helpful  technical  information. 
Copies  of  some  of  these  may  be  still 
available  from  EPA,  especially  from  the 
Emissions  Standards  and  Engineering 
Division  of  the  Office  of  Air  Quality 
Planning  and  Standards.  Among  these 
are: 

15.  Draft,  "Control  of  Volatile  Organic 
Compoimd  Emissions  From  Full-Web 
Process-Color  Heatset  Web  Offset 
Lithographic  Printing,"  August  1981. 

16.  Draft,  "Control  Technique 
Guidelines  for  the  Control  of  Volatile 
Organic  Emissions  From  Wood 
Furniture  Coating,"  April  1978. 

17.  Draft.  "Fabric  Printing  Industry — 
Background  Information  for  Proposed 
Standards",  April  21, 1981. 

18.  Draft,  "Economic  Impact  Analysis 
of  Catalytic  Incineration  and  Carbon 
Adsorption  on  the  Fabric  Printing 
Industry,"  November  1981. 

19.  Draft,  "Control  of  Volatile  Organic 
Emissions  From  Existing  Stationary 
Sources:  Paint  Manufacturing  Industry," 
U.S.  EPA.  OAQPS.  In  addition.  EPA's 
Air  Toxics  Control  Technology  Center 
has  issued  the  followring  report 

20.  Air  Stripping  of  Contaminated 
Water  Sources,  Air  Emissions  and 
Control  July  20, 1987,  Prepared  for  Air 
Toxics  Control  Technology  Center,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

Potential  New  Source  Review  (NSR) 
Measures 

The  primary  approach  a  State  could 
follow  to  mitigate  the  effects  of  growth 
by  reductions  through  its  NSR  program 
would  be  to  subject  more  sources  to 
new  source  review. 

The  following  measures  are  being 
suggested  for  States  to  consider  in  their 
control  strategies  as  appropriate 
techniques  to  deal  with  growth.  Under 


current  rules,  new  sources  and 
modifications  may  be  exer^pted  from 
the  Part  D  major  NSR  requirements  by: 
(1)  Having  a  potential  to  emit  below 
certain  thresholds  [100  tons  per  year 
(tpy)  for  new  sources  and  40  tpy  of  VOC 
for  modifications  to  existing  major 
sources];  (2)  not  being  located  in  an  area 
designated  as  nonattainment  imder 
section  107  of  the  Clean  Air  Act  (Act); 
and  (3)  qualifying  for  one  of  the  specific 
exemptions  contained  in  the  NSR 
regulations  (e.g.,  conversion  to 
municipal  wastes  for  power  generation, 
production  increases  not  limited  by  a 
permit,  increased  operating  hours). 

Each  of  these  situations  has  a 
separate  set  of  possible  solutions  or 
revisions. 

(1)  Thresholds — The  thresholds 
contained  in  the  NSR  program  could  be 
lowered  to.  say.  25  tpy  for  major  soiu'ces 
and  major  modifications.  A  significant 
portion  of  the  total  VOC  emissions 
generally  come  from  small  sources,  so 
lowering -cutoffs  would  bring 
significantly  more  of  the  VOC  emissions 
into  the  major  NSR  program.  Even  25  tpy 
threshold  may  not  cover  a  majority  of 
the  emissions  resulting  from  new 
sources.  One  study  has  shown  that  for 
VOC's,  modifications  and  new  sources 
emitting  less  than  5  tpy  compose  55 
percent  of  total  new  VOC  emissions. 

(2)  Location  Outside  Nonattainment 
Area — ^States  may  wish  to  apply  the 
nonattainment  area  NSR  requirements 
of  section  173  of  the  Clean  Air  Act  (and 
State  programs  under  that  section)  to 
sources  located  outside  but  near 
designated  nonattainment  areas. 

(3)  Specific  Exemptions — The 
definitions  currently  contained  in  the 
NSR  program  exempt  certain  increases 
in  emissions  from  being  considered  as  a 
modification.  These  exemptions  allow 
sources  capable  of  accommodating 
alternative  fuels  or  raw  materials  to 
switch  fuels  or  raw  materials  (e.g.,  from 
oil  to  coal)  without  being  subject  to 
major  NSR  requirements.  Also,  sources 
may  increase  their  operating  hours  (e.g.. 
from  8  hoiffs  per  day  to  24  hours  per 
day)  and  throughput  (e.g.,  from  60 
percent  of  capacity)  to  the  maximum 
possible  while  meeting  Federal  NSR 
requirements  (unless  the  changes  are 
specifically  limited  by  Federal 
enforceable  conditions).  States  could 
remove  these  exemptions  from  the  NSR 
regulations. 

Appendix  D — Discrepancies  and 
Inconsistencies  Found  in  Current  SIFs 

The  EPA  has  reviewed  a  number  of 
SIP'S  and  found  inconsistencies  and 
discrepancies  from  established  EPA 
policy  and  guidance.  The  following 
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discussion  lists  the  most  prominent 
problems  and  suggests  corrections  to 
these  problems.  While  no  State  or  local 
agencies  are  specifically  identified,  EPA 
intends  to  discuss  individual  State  and 
local  deficiencies  with  the  appropriate 
agencies  at  the  time  the  SIP  call  is  made. 

a.  Achieve  Consistent  Implementation 
of  New  Source  Review  Programs 

During  its  audits  of  State  and  local 
NSR  programs,  EPA  has  found     i 
considerable  differences  in  how  | 
agencies  implement  their  NSR 
regulations.  EPA  has  found,  for  example, 
that  many  major  modiHcations  of 
sources  escape  preconstruction  review 
and  that  lowest  achievable  emission 
reduction  (LAER)  determinations  for 
sources  subject  to  NSR  are  often 
inconsistent  and  insufHciently  stringent. 
In  many  cases,  these  problems  may 
result  from  improper  interpretation  of 
the  applicable  rules.  To  minimize  the 
likelihood  that  this  will  occur  in  the 
future,  EPA  intends  to  develop  guidance 
on  such  issues  as  how  emissions 
increases  and  decreases  should  be 
calculated  for  netting  purposes,  when 
and  how  implementing  agencies  may 
use  growth  allowances  as  a  substitute 
for  offsets,  and  how  to  ensure  that  best 
available  control  technology  and  LAER 
determinations  reflect  the  best 
technology  for  the  soxirce  in  question 
rather  than  simply  the  new  source 
performance  standards  control  level. 
The  EPA  also  intends  to  increase  its 
auditing  and  enforcement  of  State 
programs. 

New  Source  Review  Regulations 

The  primary  focus  of  the  new  source 
review  regulations  is  to  evaluate  the 
emissions  impact  of  new  or  modified 
source  projects  before  construction 
conunences  on  the  projects.  The  basic 
requirement  for  a  new  source  of  air 
pollution  is  to  ensure  that  its  emissions 
do  not  cause  any  new  nonattairanent 
situations  or  exacerbate  any  existing 
nonattainment  problems.  All  sources 
must  "prove,"  generally  by  modeling  air 
quality  impacts  before  and  after  the 
proposed  change,  that  they  do  not  cause 
or  contribute  to  any  nonattainment 
problem.  For  major  new  sources  and 
major  modifications  wishing  to  locate  in 
designated  nonattainment  areas,  the 
applicant  must  also  show  that  the  most 
stringent  pollution  control  equipment 
(LAER)  is  being  installed,  that  all  other 
sources  owned  by  the  applicant  within 
the  State  are  in  compliance  (Statewide 
compliance),  and  that  the  emission 
increases  are  either  offset  or  taken  into 
account  with  an  approved  growth 
allowance  (emission  offsets).  These 


requirements  are  listed  in  the  Clean  Air 
Act  in  sections  172  and  173. 

The  wording  in  some  State  NSR 
regulations  allows  or  has  the  potential 
to  allow  certain  sources  to  avoid  some 
or  all  of  the  intended  requirements  of 
new  source  review.  This  is  in  conflict 
with  the  Federal  provisions,  since  State 
rules  can  be  more  stringent  than  the 
Federal  provisions,  but  in  no  case  can 
they  be  less  stringent.  The  EPA  believes 
that  appropriate  guidance  and  technical 
support  can  help  ensure  that  States 
implement  the  new  source  review 
regulations  in  conformance  with  EPA 
policy;  however.  States  may  need  to 
correct  or  clarify  some  of  their 
regulations  to  avoid  possible 
applicability  or  enforcement  problems 
that  may  arise  under  new  source  review 
due  to  less  stringent  provisions.  The 
following  areas  are  the  focus  of  efforts 
to  achieve  conformity  with  EPA  policy. 

Exemptions 

Permit  Conditions:  Federal 
requirements  state  that  only  federally 
enforceable  permit  conditions  may  be 
used  to  exempt  a  source  from  the 
requirements  for  major  sources.  State 
operating  permits  and  State  consent 
decrees  are  not  federally  enforceable 
unless  incorporated  into  the  SIP  either 
through  EPA  approved  case-by-case 
rulemaking  or  through  a  generic 
mechanism.  State  preconstruction 
permits  issued  by  States  under  EPA.- 
approved  SIP  regulations  pursuant  to  40 
CFR  51.18,  51.24,  or  51.30,  as  well  as 
construction  permits  issued  by  EPA  or 
by  delegated  States  under  52.21  are 
federally  enforceable. 

State  Nonattainment  Designations: 
The  EPA  will  not  permit  a  State  to 
exempt  sources  located  in 
nonattainment  areas  that  the  State  has 
designated  "attainment"  without  EPA 
approval.  Similarly,  States  will  not  be 
permitted  to  use  attainment 
demonstrations  that  have  not  received 
EPA  approval  to  determine  whether  an 
offset  or  netting  transaction  is  consistent 
with  RFP. 

General:  States  should  revise  their 
regulations  to  remove  any  regulatory 
provisions  that  could  be  used  to  exempt 
any  source  from  any  major  NSR 
requirements.  The  only  exclusions  are 
those  contained  in  the  Federal 
defmitions  of  major  stationary  sources 
[40  CFR  51.165(a)(l)(iv))  or  major 
modifications  [40  CFR  51.165(a)(l)(v)]. 
No  source  type  (e.g.,  cotton  gins, 
resource  recovery  facility)  or  source 
class  (e.g.  reactivated  sources)  may 
have  a  blanket  exemption  from  any  new 
source  review  requirement.  This  is  a 
problem  under  the  major  source  and 
major  modification  thresholds,  since  the 


NSR  provisions  require  that  all  emission 
increases  be  accimiulated  for 
applicability  purposes.  For  example,  a 
single  cotton  gin  may  be  a  minor  source, 
while  four  cotton  gins  (under  common 
ownership)  locating  on  one  piece  of  land 
would  constitute  a  major  source  or 
major  modification.  States  may  retain 
exemptions  from  minor  source 
permitting  requirements  if  (1)  there 
exists  a  federally  approved  growth 
allowance  to  mitigate  resulting 
increases  in  emissions  and  (2)  State 
regulations  expressly  prohibit  the  use  of 
the  exemptions  to  exempt  any  major 
source  or  major  modification  from  major 
NSR  requirements. 

Clean  Spot  Exemption:  As  a  result  of 
the  August  1980  rulemaking  which  was 
conducted  as  part  of  the  Alabama 
Power  decision,  State  regulations  cannot 
contain  provisions  that  exempt  a  source 
from  major  new  source  review 
requirements  where  the  source  does  not 
"significantly  cause  or  contribute  to  a 
violation  of  a  National  Ambient  Air 
Quality  Standard."  The  August  1980 
requirements  subject  any  major  source 
or  major  modification  located  in  an  EPA 
designated  nonattainment  area  to  the 
major  NSR  requirements  regardless  of 
the  ambient  impact  of  the  source.  Some 
SIP's,  however,  still  retain  this 
exemption  and  should  be  revised. 

Offset/Netting  Requirements  '•* 

Offsets:  The  EPA  requires  State 
regulations  to  contain  enforceable  and 
specific  criteria  on  the  credibility  of 
emission  reductions  as  offsets.  These 
provisions  must  include  a  specific,  well- 
defined  baseline  for  emission  increases 
and  decreases,  a  requirement  that  all 
emission  reductions  used  for  offsets  be 
federally  enforceable  (see  section  on 
permit  conditions  above),  certain 
restrictions  on  the  use  of  emission 
reductions  caused  by  prior  shutdowns 
and  curtailments  as  offsets,  and  the 
prohibition  of  the  use  of  any  emission 
reductions  already  included  in  a  State 
attainment  demonstration.  The  last 
requirement  listed  is  to  ensure  that  a 
State  does  not  use  a  reduction  twice,  i.e.. 


' '  *  Pending,  or  future  litigation,  or  subsequent 
rulemaking,  particularly  final  resolution  of  the 
settlement  agreement  arising  from  the  industry 
challenge  to  EPA's  1980  promulgation  of  revised 
NSR  rules  [Chemical  Manufacturers  Association  vs. 
EPA.  No.  79-1112,  D.C.  Cir..  February  1982).  may 
alter  these  requirements.  See  48  FR  28742  (August 
25. 1983)  (proposed  revisions).  However,  unless  and 
until  EPA  finally  revises  the  relevant  regulations, 
the  current  requirements  remain  in  effect.  If  a  Slate 
changes  its  regulations  to  meet  these  requirements 
and  EPA  then  relaxes  these  requirements  pursuant 
to  this  CMA  settlement  agreement.  EPA  will  allow 
the  States  to  change  their  applicable  regulations  hs 
appropriate. 


once  for  attainment  purposes  and  once 
for  mitigation  of  new  source  growth. 

Netting:  The  EPA  requires  State 
regulations  to  contain  specific  and 
enforceable  criteria  if  a  State  wishes  to 
allow  a  source  to  "net  out"  of  major 
NSR  review.  A  source  "nets  out"  of 
major  new  source  review  by  securing 
emission  decreases  within  the  source  to 
mitigate  increases  from  the  same  source, 
resulting  in  an  "insignificant"  emissions 
increase  on  a  sourcewide  basis.  The 
Federal  regulations  require  the  following 
criteria  for  netting:  (1)  An  "actual" 
baseline;  (2)  health  and  welfare 
equivalence  between  the  emission 
increases  and  decreases;  (3)  Federal 
enforceability  of  emissions  decreases 
(see  section  on  permit  conditions 
above);  (4)  a  specific  contemporaneous 
time  frame  (up  to  10  years);  and  (5)  the 
prohibition  on  the  use  of  any  reductions 
already  incorporated  in  a  State's 
attainment  demonstration  (see 
discussion  on  offsetting  above).  The 
health  and  welfare  equivalence 
generally  focuses  on  the  concept  of  air 
quality;  the  air  quality  effects  of  the 
proposed  netting  action  must  result  in 
equivalent  or  improved  air  quality.  For 
"stable"  pollutants,  this  places  an 
emphasis  on  dispersion.  For  an  ozone 
nonattainment  area,  the  relative 
reactivities  of  the  VOC  species  also 
plays  an  important  role  in  air  quality 
determinations.  The  State  should  not 
allow  a  netting  transaction  that  causes 
an  increase  in  a  reactive  VOC  and  a 
decrease  in  a  negligibly  reactive  VOC 
even  if  the  absolute  amount  of  VOC 
emitted  does  not  increase  signiHcantly. 
The  contemporaneous  timeframe  is 
needed  to  ensure  that  increases  are 
accumulated  over  a  reasonable  period  of 
time,  to  discourage  construction  projects 
exempting  themselves  from  NSR,  and 
ensure  that  decreases  are  not  so  old  as 
to  already  be  taken  into  account  in 
attainment  demonstrations.  Also,  if  a 
reduction  occurred  a  very  long  time  ago, 
that  reduction  should  go  towards 
assisting  an  area  to  show  attainment 
rather  than  assisting  a  source  to  avoid 
major  NSR  requirements. 

Definitions 

VOC:  NSR  regulations  should  use  a 
VOC  definition  that  defines  VOC  as  all 
organic  compounds  except  those  that 
EPA  has  listed  in  its  Federal  Register 
notices  as  nonphotochemically  reactive. 
(See  VOC  definition  in  RACT 
regulations  discussion.) 

Other:  NSR  regulations  should  contain 
clear  definitions,  consistent  with  Federal 
requirements,  for  the  following  terms: 
Stationary  source;  actual  emissions; 
allowable  emissions;  fugitive  emissions; 
commence  or  begin  construction; 


building,  structure,  or  facility;  and  major 
stationary  source.  State  regulations  that 
do  not  contain  good,  concise  definitions 
that  meet  the  Federal  requirements  risk 
treating  sources  inequitably  because  of 
varying  interpretations  of  the 
definitions.  For  example,  minor 
variations  in  a  State  rule  regarding  the 
LAER  definition  which  appear 
unimportant  could  allow  a  source  to 
avoid  installing  proven  technology  by 
arguing  that  it  costs  too  much,  a  result 
that  is  unacceptable  using  the  EPA 
definition.  The  definitions  must  provide 
a  framework  to  make  decisions 
repiicable  among  sources. 

Small  Sources 

Lack  of  Minor  Source  and  Minor 
Modification  Review:  As  required  by 
the  Federal  rules,  SIP's  should  require  a 
review  program  of  all  sources  of  air 
pollution  regardless  of  size.  This  review 
must  include  an  assurance  that  no  new 
source  or  modification  will  interfere 
with  attainment  and  maintenance  of  the 
standard  as  well  as  a  requirement  that 
all  construction  projects  be  subject  to 
public  comment  procedure.  Many  States 
only  have  requirements  for  major 
sources  and  major  modifications.  States 
may  only  exempt  minor  sources  from 
these  requirements  if  (1)  there  exists  a 
federally  approved  growth  allowance  to 
mitigate  resulting  increases  in  emissions 
and  (2)  State  regulations  expressly 
prohibit  the  use  of  exemptions  to 
exempt  any  major  source  or  major 
modifications  from  NSR  requirements. 

b.  Ensure  Conformity  of  SIP's  With 
Existing  EPA  Policy 

Although  most  SIP  regulations  have 
met  the  terms  of  EPA's  requirements  for 
Part  D  plans,  EPA  may  have  approved 
some  SIP's  containing  rules  that  do  not 
meet  those  requirements. 

Some  State  regulations  controlling 
VOC  emissions  are  being  implemented 
in  a  manner  that  is  not  consistent  with 
EPA  requirements  and  policies  and  can. 
in  certain  cases,  significantly  interfere 
with  the  effectiveness  of  those 
regulations.  These  implementation 
problems  appear  to  be  caused  by 
incorrect  or  ambiguous  definitions, 
variable  interpretation,  the  lack  of  key 
provisions  (e.g.,  compliance  times,  test 
methods,  etc.),  or  specific  provisions  in 
State  regulations  that  are  inconsistent 
with  current  EPA  policies.  In  some 
cases,  these  problems  can  interfere  with 
the  States'  ability  to  (1)  secure  their 
expected  emissions  reductions  from 
stationary  source  RACT  regulations  or 
(2)  control  emission  growth  through  their 
NSR  regulations.  EPA  plans  to  work 
with  States  to  identify  these  problem 
areas  and  provide  training,  guidance, 


and  other  technical  support  to  ensure 
that  RACT  and  NSR  regulations  are 
effectively  implemented. 

Stationary  Source  RACT  Regulations 

The  existing  RACT  regulations  were 
developed  as  a  major  component  of  the 
SIP  strategies  to  achieve  VOC  emission 
reductions.  The  following  describes  the 
areas  where  RACT  regulations  have 
been  adopted  and/or  implemented  on 
an  inconsistent  basis. 

RACT  Regulation  Exemptions 

Many  of  the  CTG's  that  EPA  issued  in 
the  late  1970'8  recommended  that  States 
exempt  from  their  RACT  rules  only 
those  sources  falling  below  certain  size 
or  throughput  cutoffs.  Other  CTG's 
recommended  no  such  cutoffs.  Some  of 
the  RACT  regulations  now  in  the  SIP's, 
however,  establish  exemptions  wider 
than  those  recommended  in  the  CTG's 
or  provide  exemptions  so  ambiguous  as 
to  be  susceptible  to  abuse.  The  EPA  will 
require  the  States  to  amend  such  rules  to 
ensure  that  these  exemptions  conform  to 
the  CTG  recommendations  in  all  cases 
except  those  for  which  the  State 
provides  adequate  justification  that  the 
CTG  level  would  impose  unreasonable 
requirements  in  that  State. 

Definition  of  100  Tons  Per  Year  Source 

The  EPA  guidance  has  called  on  SIFs 
for  extension  areas  to  require  RACT  for 
sources  with  the  potential  to  emit  more 
than  100  tons  per  year  (tpy),  but  that  do 
not  fall  into  a  CTG  category.  Although 
EPA  intended  the  definition  of  source 
for  this  purpose  to  be  the  entire  plant, 
some  SIP's  are  susceptible  to  an 
interpretation  requiring  RACT  only  for 
individual  emissions  units  emitting  more 
than  100  tpy.  Also,  some  SIP's  are 
susceptible  to  a  reading  under  which  the 
source  must  apply  RACT  only  if  it  has  a 
potential  to  emit  more  than  100  tpy  with 
controls.  EPA  intended,  however,  to 
have  States  apply  RACT  to  non-CTG 
sources  emitting  more  than  that  amount 
without  controls.  Therefore,  EPA  intends 
to  require  the  relevant  States  to  amend 
VOC  rules  that  do  not  clearly  reflect 
EPA's  intent. 

Other  Issues 

Existing  VOC  rules  contain  a  variety 
of  other  ambiguities  and  exemptions 
that  may  impede  efforts  to  achieve  full 
RACT-level  reductions.  Although  some 
of  the  a^ected  State  or  local  agencies 
currently  interpret  these  rules 
consistently  with  EPA  policy,  courts  will 
frequently  turn  to  the  actual  words  of 
the  ndes  to  decide  the  legal  obligations 
of  the  affected  sources.  For  that  reason, 
EPA  believes  it  is  essential  for  States  to 
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amend  these  rules  to  state  clearly  what 
is  required.  Until  the  States  change 
these  rules,  the  Agency  will  continue  to 
interpret  them  consistent  with  EPA's 
intent  when  it  approved  them  and  will 
encourage  the  relevant  State  or  local 
agencies  to  do  the  same.  Examples  of  ^;;^ — 
these  deficiencies  are  described 
generally  below. 

Emission  Limit  Units:  VOC  rules 
incorporating  limits  expressed  as 
pounds  of  VOC  per  gallon  (lb  VOC/gal) 
of  coating  should  also  list  the  equivalent 
lb  VOC/gal  of  solids  emission  limit.  It 
will  be  acceptable  but  not  mandatory  to 
totally  replace  pounds  of  VOC  per 
gallon  of  coating  units  with  units  of  lbs 
VOC  per  gallon  of  solids.  VOC  rules 
should  state  that  units  of  lbs  VOC/gal  of 
solids  be  used  for  all  calculations 
involving  emission  trades,  cross-line 
averaging,  and  determining  compliance 
by  add-on  control  equipment  such  as 
incinerators  and  carbon  adsorbers. 

Exempt  Solvents:  Compliance 
calculations  for  coatings  expressed  as  lb 
VOC/gallon  coating  (less  water)  should 
treat  exempt  solvents  such  as  1,1,1- 
trichloroethane  and  methylene  chloride 
as  water  for  purposes  of  calculating  the 
"less  water"  part  of  the  coating 
composition. 

VOC  Definitions:  These  rules  should 
define  VOC  as  all  organic  compounds 
except  those  that  EPA  has  listed  as 
photochemically  nonreactive  in  its 
Federal  Register  notices.  Many  rules 
incorrectly  contain  a  vapor  pressure 
cutoff  (e.g.,  0.1  mmHg)  that  effectively 
exempts  some  photochemically  reactive 
compounds  (such  as  butyl  dioxitol,  a 
paint  solvent,  and  certain  mineral  oils] 
from  control.  The  following  definition  is 
a  model  for  use: 

Volatile  Organic  Compound  (  VOC) — Any 
organic  compound  which  participates  in 
atmospheric  photochemical  reactions:  that  is. 
any  organic  compound  other  than  those 
which  the  Administrator  designates  as  having 
neghgible  photochemical  reactivity.  VOC 
may  be  measured  by  a  reference  method,  an 
equivalent  method,  an  alternative  method  or 
by  procedures  specified  under  40  CFR  Part  60. 
A  reference  method,  an  equivalent  method,  or 
an  alternative  method,  however,  may  also 
measure  nonreactive  organic  compounds.  In 
such  cases,  an  owner  or  operator  may 
exclude  the  nonreactive  organic  compounds 
when  determining  compliance  with  a 
standard. 

Other  Definitions:  A  variety  of  other 
definitions  in  VOC  rules  are  inconsistent 
with  EPA's  CTG's.  EPA  proposes  to 
identify  these  deHciencies  and  require 
the  States  to  remedy  them. ' "     | 


Transfer  Efficiency:  Transfer 
efficiency  is  a  measure  of  how 
efficiently  coating  solids  are  applied  to 
the  objects  being  coated  in  spray 
coating  operations.  Increasing  transfer 
efficiency  reduces  the  amount  of  coating 
used  for  a  particular  job  and  may 
thereby  reduce  VOC  emissions.  Some 
States  have  attempted  to  provide 
sources  with  credit  for  transfer 
efficiency  improvements. 

The  EPA  proposes  to  require  that 
sources  be  allowed  to  seek  credit  for 
transfer  efficiency  improvements  only  if 
the  SIP  specifies  a  baseline  transfer 
efficiency  and  a  test  method  acceptable 
to  EPA  for  determining  actual  transfer 
efficiency.  (The  use  of  default,  assumed 
or  table  transfer  efficiency  values  would 
be  unacceptable.)  This  could  be  done 
either  with  general  or  source-specific 
SIP  revisions. 

Cross  Line  Averaging:  A  source  may 
use  crossline  averaging  only  upon  (1) 
EPA  approval  as  a  source-specific  SIP 
revision  or  (2)  State  adoption  under  a 
cross-line  averaging  or  equivalency  rule 
that  EPA  has  approved  generically. 

Compliance  Periods:  VOC  rules 
should  describe  explictly  the  compliance 
timeframe  associated  with  each 
emission  Hmit  (e.g.,  instantaneous  or 
daily).  However,  where  the  rules  are 
silent  on  compliance  time,  EPA  will 
'nterpret  it  as  instantaneous.  The  rules 
could  include  periods  longer  than  24 
hours  only  in  accordance  with  the 
memorandum  from  John  O'Connor, 
Acting  Director  of  the  Office  of  Air 
Quality  Planning  and  Standards,  dated 
January  20, 1984,  entitled  "Averaging 
Times  for  Compliance  With  VOC 
Emission  Limits-SIP  Revision  Policy," 
and  only  as  source-specific  SIP 
revisions. 

Recordkeeping:  The  EPA  would 
require  States  to  amend  their  VOC  rules 
to  require  explicitly  that  sources  keep 
records  needed  to  assess  compliance  for 
the  timeframe  specified  in  the  rule. 
Records  must  be  commensurate  with 
regulatory  requirements  and  must  be 
available  for  examination  on  request. 
The  SIP  must  give  reporting  schedules 


"'  For  example,  definitions  of  "coating  line" 
should  nut  exempt  from  control  coaling  lines  that  do 
not  have  bake  ovens.  Also,  detinilions  of 
"refinishing"  in  miscellaneous  metal  coating  rules 


should  make  clear  that  "in-line"  or  "final  off-line" 
repair  by  original  equipment  manufacturers  is  not 
refinishing.  Rennishing  should  be  deflned  as  the 
repainting  of  used  equipment.  The  dennition  of 
paper  coating  should  be  refined  to  make  clear  that 
the  paper  coating  regulations  cover  roating  on 
plastic  film  and  metallic  foil  as  well  as  paper.  Paper 
and  fabric  coating  should  cover  saturation 
operations  as  well  as  strictly  coating  operations. 
Vinyl  coating  definitions  should  make  clear  that 
organisol  and  plastisol  coatings  (which  traditionally 
have  contained  little  or  no  solvent)  cannot  be  used 
to  bubble  emissions  from  vinyl  printing  and 
topcoaling.  Coating  should  be  defined  to  include 
"functional"  as  well  as  protective  or  decorative 
films. 


and  reporting  formats.  For  example, 
these  rules  must  require  daily  records  if 
the  SIP  requires  daily  compliance.  If  a 
company  is  bubbling  its  emissions  on  a 
daily  basis,  the  rules  must  require  daily 
records  to  determine  compliance.  If 
units  of  lb  VOC/gallon  solids  is  used  in 
calculations  for  daily  compliance,  the 
source  must  record  gallons  of  solids 
used  per  day  and  pounds  of  VOC 
emitted  per  day.  The  rules  should  also 
require  sources  to  list  separately  the 
amount  of  diluents  and,  where  relevant 
to  determining  compliance,  wash  and 
clean-up  VOC.  Beyond  that,  they  should 
require  sources  to  document  (1)  that  the 
coatings  manufacturer  used  either  EPA 
Method  24  or  an  EPA-approved  State 
method  to  calculate  the  amount  of  VOC 
per  gallon  of  coating  (less  water  and 
exempt  solvents)  and  (2)  what  method 
the  manufacturer  used  to  calculate  the 
volume  percent  solids  content  of  the 
coatings. 

Test  Methods:  EPA  will  require  States 
to  amend  their  VOC  rules  to  require  the 
use  of  the  most  current  test  methods  to 
determine  the  VOC  content  of  coatings 
[e.g..  EPA  Reference  Method  24  (1-hour 
bake)  or  equivalent  ASTM  Methods). 
The  method  used  to  determine  volume 
percent  solids  should  be  specific  and 
should  be  an  EPA-approved  method  (see 
"Procedures  for  Certifying  Quantity  of 
Volatile  Organic  Compounds  Emitted  by 
Paint,  Ink.  and  Other  Coatings,"  EPA- 
450/3-64-019,  December  1984).  The 
procedures  in  outdated  ASTM  methods 
and  the  Volume  II  CTG  are  generally  no 
longer  acceptable.  Procedures  should 
specify  that  EPA  or  States  may  verify 
test  data  submitted  by  companies  with 
independent  tests  and  that  EPA  or  State 
conducted  tests  will  take  precedence. 

The  EPA  will  also  require  States  to 
amend  their  VOC  rules  to  state  the 
procedures  to  be  used  to  measure 
capture  and  control  device  efficiencies. 
For  example,  the  rules  for  some  types  of 
sources  or  control  systems  should 
require  the  use  of  temporary  enclosures, 
rather  than  material  balances,  in  capture 
efficiency  tests.  Provisions  that  require 
"well  engineered  capture  systems"  or 
"maximum  reasonable  capture"  should 
be  replaced  with  specific  control 
requirements. 

Equipment  Leak  Components:  The 
EPA  shall  require  equipment  leak  SIP 
regulations  to  be  strengthened  according 
to  the  intent  of  the  CTG's.  For  example, 
sources  that  have  previously  been 
exempt  from  monitoring  requirements 
due  to  line  size  or  the  use  of  plug  and 
ball  valves  should  become  subject  to  the 
SIP  requirements.  In  addition,  SIP's 
should  not  exempt  unsafe  and 
inaccessible  valves  from  all  periodic 


monitoring  requirements.  The  EPA 
believes  that  inaccessible  and  unsafe-to- 
monitor  valves  should  be  monitored  as 
often  as  practicable  because  of  the 
potential  for  finding  leaks  and  reducing 
emissions.  The  EPA  does  not  consider 
annual  monitoring  or  monitoring  at 
shutdown  to  be  an  unreasonable  burden 
for  inaccessible  and  unsafe-to-monitor 
valves. 

For  natural  gas  plants,  RACT  should 
apply  to  equipment  that  contains  or 
contacts  a  process  stream  with  a  VOC 
concentration  of  1.0  percent  by  weight 
or  more.  Equipment  with  process 
streams  containing  relatively  low 
percentages  of  VOC  (i.e.,  between  1.0 
and  10.0  percent)  contributes  a 
significant  portion  of  total  emissions 
from  natural  gas  plants  and,  therefore,  is 
subject  to  RACT  requirements. 

Exemptions  and  Variances:  Many 
SIP's  contain  provisions  giving  the  State 
authority  to  grant  variances, 
exemptions,  and  alternative  means  of 
control  strategies.  SIP's  must  clearly 
state  whether  EPA  approval  of  such 
variances  is  required  on  a  case-by-case 
basis  before  such  a  variance,  exemption, 
or  alternative  means  becomes  federally- 
effective.  Provisions  that  are  intended  to 
be  generic  (i.e..  not  requiring  case-by- 
case  EPA  approval  for  the  alternative 
means  to  be  federally-effective)  must 
meet  the  general  principle  of 
replicability  described  in  EPA's 
Emissions  Trading  Policy  Statement  (51 
FR  43814,  December  4, 1986). 

Appendix  E — Guidance  Document  on 
Enhanced  I/M 

/.  Introduction 

The  EPA  has  considered  the  potential 
for  greater  VOC  and  CO  reductions  from 
vehicle  inspection  and  maintenance 
programs,  and  believes  that  substantial 
enhancement  is  available. 

The  EPA  is  considering  a  variety  of 
options  relative  to  enhanced  I/M, 
including  establishing  a  specific 
enhanced  I/M  performance  level  for 
some  nonattainment  areas  as  well  as 
relying  on  the  3  percent  reduction 
requirement  to  force  consideration  of 
enhanced  I/M  in  lieu  of  a  mandated 
performance  requirement.  The  latter 
option  would  allow  States  to  consider 
the  benefits  of  enhanced  I/M.  along  with 
those  of  other  control  measures,  in 
deciding  how  to  meet  the  3  percent 
average  annual  reduction  requirement. 

The  other  option  toward  which  EPA  is 
presently  learning  would  be  to  establish 
a  specific  enhanced  I/M  requirement  for 
areas  with  relatively  serious  ozone  or 
CO  nonattainment  problems.  The 
remainder  of  this  appendix  describes 
aspects  of  and  issues  related  to  a 


separate  enhanced  I/M  requirement,  if 
adopted. 

Possible  enhancements  fall  into  four 
categories.  First,  operating  losses  due  to 
improper  inspections,  incomplete 
enforcement,  or  lenient  repair  waiver 
systems  can  be  reduced.  Second, 
additional  vehicles  which  are  exempt 
based  on  age,  or  vehicle  type  can  be 
made  subject  to  the  inspection 
requirement.  Third,  the  emission  test 
portion  of  the  periodic  inspection  can  be 
made  more  sophisticated  or  the  pass/ 
fail  limits  or  cutpoints  more  stringent. 
Fourth,  important  emission  control 
components  can  be  checked  visually,  or 
by  other  means  that  do  not  involve 
emissions  measurement,  for  evidence  of 
tampering  or  misfueling. 

The  concept  of  "enhanced  I/M," 
therefore,  covers  both  increases  to  the 
coverage  and  stringency  of  inspection, 
and  improved  management  practices  to 
assure  full  effectiveness.  The 
requirements  being  considered  for  areas 
adopting  enhanced  I/M  are  explained  in 
detail  below. 

77.  Background 

In  1978,  EPA  first  established  policy 
for  the  implementation  of  the  I/M 
programs  required  under  the  Clean  Air 
Act  Amendments  of  1977.  This  policy 
addressed  the  elements  to  be  included 
in  SIP  revisions,  minimimi  emission 
reduction  requirements,  administrative 
requirements,  and  schedules  for 
implementation.  Approvable  I/M 
programs  were  to  be  in  place  in  all 
ozone  and  CO  extension  areas  by  the 
end  of  1982,  and  were  to  produce  at 
least  a  25  percent  reduction  in  light-duty 
vehicle  hydrocarbon  exhaust  emissions 
and  at  least  3  percent  reduction  in  CO 
exhaust  emissions  as  of  the  end  of  1987. 

At  this  time,  there  are  I/M  programs 
operating  in  60  urban  areas  in  32  States. 
There  are  a  variety  of  program  designs 
in  place,  some  which  just  exceed 
minimum  levels,  and  some  which 
contain  additional  measures  to  achieve 
greater  emission  reductions.  The  EPA 
audits  of  I/M  programs  over  the  last  3 
years  have  identified  both  considerable 
accomplishments  by  State  and  local 
agencies  in  implementing  programs 
successfully,  and  a  number  of  operating 
problems.  "These  audit  findings  serve  as 
the  basis  for  the  increased  stringency 
and  the  additional  administrative 
requirements  associated  with  enhanced 
I/M. 

777  New  Performance  Standard  for  VOC 
and  CO  Reductions 

The  EPA  has  developed  a  computer 
model  which  it  proposes  to  use  to  assess 
the  benefits  of  various  I/M  program 
designs,  expressed  as  annual  tons  of 


reduction  from  a  typical  urban  fleet  of 
one  million  vehicles.  The  model  is  based 
on  MOBILE3,  but  performs  additional 
manipulations  of  the  emission  estimates. 
The  assumptions  employed  in  this 
computer  model  are  explained  in  detail 
in  the  technical  report,  entitled  "Method 
for  Estimating  the  Cost-Effectiveness  of 
Inspection/Maintenance  Program 
Designs." 

The  EPA  is  leaning  toward  a  nominal 
performance  standard  to  be  achieved  by 
enhanced  I/M  of  5700  tons  of  HC  and 
69,000  tons  of  CO  per  year  per  million 
light-duty  vehicles  over  the  first  5  years 
of  operation  of  the  enhanced  program. 
This  level  represents  the  design  level  of 
the  third  most  stringent  of  the  27  or  so 
distinct  I/M  programs  currently  in 
operation.  As  discussed  in  the  preamble 
of  this  policy,  EPA  is  also  considering 
other  performance  levels  which  could  be 
established,  if  a  separate  enhanced  I/M 
requirement  is  adopted.  The  level  of 
performance  described  above  would  be 
equivalent  to  the  following  design: 

— Centralized  biennial  inspections 

— 20  model  years  of  passenger  cars  and 

light  trucks 
— 20  percent  stringency  for  pre-1981 

vehicles 
—Idle  test 
—207(b)  cutpoints  for  1981  -I-  vehicles 

[m  percent  CO/220  ppm  HC) 
— Catalyst,  inlet,  and  lead  deposit 

inspections  on  1981  -♦-  vehicles 
— 5  percent  waiver  on  the  emission 

short  test 

Programs  which  vary  from  this  design 
yet  have  equivalent  emission  reductions 
would  be  acceptable.  For  example, 
decentralized  biennial  inspections  and/ 
or  fewer  model  years  of  coverage  are 
also  allowed,  provided  other  features  of 
the  program  design  are  strengthened 
such  that  the  estimated  benefit  meets 
the  new  performance  standard. 

Programs  may  show  equivalency  to 
this  design  using  either  national  or  local 
conditions  of  tampering/misfueling 
rates,  vehicle  type  mix,  average  speed, 
etc.  Use  of  local  conditions  may  result  in 
a  performance  standard  different  than 
5700/69,000;  in  all  cases,  equivalency  to 
the  above  design  would  be  the 
controlling  criterion  for  approval. 

The  new  computer  model  has  two 
features  which  were  not  included  in 
M0BILE3  but  which  grew  out  of  the  past 
3  years  of  evaluating  operating 
programs.  First,  for  purposes  of  SIP 
approval,  decentralized  programs  will 
be  credited  with  identifying  and 
repairing  existing  tampering  at  a  rate 
which  is  less  than  that  modeled  for 
centralized  programs.  The  initial 
analysis  suggests  a  reduced 
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effectiveness  of  decentralized  programs 
of  about  50  percent.  Comment  is 
specifically  requested  regarding  the 
appropriate  effectiveness  level  of 
decentralized  tampering  programs  and 
what  design  features  might  be  necessary 
to  ensure  that  level  of  effectiveness. 
Comment  is  also  requested  regarding  the 
related  issue  of  whether  the  proposed 
enhanced  I/M  performance  requirement 
is  appropriate  for  both  centrahzed  and 
decentralized  programs.  I 

Second,  all  programs  which  allow 
waivers  must  assume  for  purposes  of 
SIP  approval  a  target  waiver  rate  which 
will  be  translated  into  a  corresponding 
percentage  loss  of  the  repair  benefit  on 
the  emission  short  test.  In  previous  SIP 
approval  actions  on  I/M  program 
designs,  EPA  assumed  no  loss  of 
benefits  due  to  waivers.  The        ' 
administration  of  the  waiver  program  is 
discussed  later  in  this  document. 

Programs  which  are  not  enforced 
through  a  registration  denial  system 
must  also  make  adjustments  of  the 
projected  benefit  based  on  recent 
operating  experiences.  Those  with 
known  enforcement  shortfalls  must 
assume  continuation  of  the  shortfall  for 
SIP  submittal  purposes.  Programs  may 
conduct  new  surveys  to  document 
improvements  believed  to  have  occurred 
since  the  last  EPA  survey,  but  such 
surveys  may  not  be  influenced  by  ^oy 
one-time  special  enforcement  effort. 

IV.  Where  Enhanced  I/M  Would  Be 
Required 

The  EPA  will  call  for  new  SIP's  in 
areas  which  continue  to  exceed  the 
NAAQS  for  ozone  and  carbon  monoxide 
after  December  31, 1987.  Each  area 
receiving  a  SIP  call  will  have  two  years 
to  submit  a  plan  which  contains  detailed 
information  on  emission  inventories, 
new  control  measures,  and  a 
demonstration  of  attainment  of  the 
NAAQS  by  a  speciRc  date. 

If  a  separate  enhanced  I/M 
requirement  is  adopted,  the  EPA  intends 
to  require  enhanced  I/M  for  severe  and/ 
or  long-term  nonattainment  areas. 
Urban  SIP-call  areas  with  greater  than 
200.000  population  and  with  ozone 
design  values  of  0.16  ppm  or  above  and/ 
or  carbon  monoxide  design  values  of  17 
ppm  or  above  will  be  subject  to  this 
requirement. 

A  nonattainment  area  with  population 
greater  than  200,000  with  design  values 
below  0.16  ppm  ozone  and  17  ppm  CO 
would  also  be  required  to  implement 
enhanced  I/M,  unless  the  EPA  approved 
modeled  attainment  demonstration  for 
the  area  shows  that  it  is  not  a  long-term 
nonattainment  area,  i.e.,  that  attainment 
will  be  achieved  within  3  years  after 
EPA's  approval  of  the  SIP. 


An  area  needing  less  emission 
reduction  to  demonstrate  near-term 
attainment  may  include  none,  part,  or  all 
of  the  enhanced  I/M  measure  as  one  of 
its  locally  selected  controls. 

V.  Geographic  Coverage 

For  extension  areas  and  post-1982  SIP 
call  areas.  EPA  previously  required  that 
the  minimum  performance  level  be  met 
for  vehicles  registered  within  the 
affected  urbanized  area  as  defined  by 
the  U.S.  Census.  Under  an  enhanced  1/M 
requirement,  if  adopted,  the  coverage 
area  would  remain  the  urbanized  area. 
Emission  reductions  obtained  from 
vehicles  outside  the  area  but  within  the 
Metropolitan  Statistical  Area/ 
Consolidated  Metropolitan  Statistical 
Area  would  not  count  toward  meeting 
the  enhanced  I/M  performance  level, 
but  would  assist  the  area  to  meet  its 
emission  reduction  target  overall. 

VL  Implementation  Schedule 

There  is  a  considerable  amount  of 
variation  in  the  types  of  steps  individual 
areas  will  need  to  take  to  enhance  their 
I/M  programs.  In  some  cases,  new  legal 
authority  will  be  necessary,  followed  by 
rule  changes.  In  other  cases,  rules  would 
be  modified  under  existing  basic 
authority.  The  longest  leadtime  would 
occur  where  a  complete  system  change 
(i.e.,  from  decentralized  to  centralized 
inspections)  was  contemplated. 

Each  severe  and/or  long-term 
nonattainment  area  receiving  a  SIP  call 
should  move  as  expeditiously  as 
possible  to  satisfy  the  enhanced  I/M 
requirement,  if  adopted.  The  EPA 
expects  that  even  the  long  leadtime 
program  enhancements  would  be 
implemented  by  January  1, 1990.  unless 
adequately  documented  circumstances 
prevent  it.  The  initial  SIP  submittal  in 
response  to  the  SIP  call  must  contain  all 
enforceable  rules  and  regulations  for 
enhanced  I/M. 

VII.  New  Administrative  Features 

If  EPA  decides  to  adopt  a  separate 
enhanced  I/M  requirement,  in  addition 
to  the  emission  reduction  requirement 
being  considered,  and  the  minimum 
program  requirements  established  in 
previous  EPA  policy,  ail  enhanced  I/M 
programs  will  also  be  required  to: 

1.  Incorporate  appropriate  criteria  for 
the  issuance  of  cost  waivers; 

2.  Employ  measures  to  assure  proper 
inspection  in  decentralized  programs 
including  a  requirement  for 
computerized  analyzers  in  licensed 
stations  unless  alternative  approaches 
have  been  proven  and  accepted  by  EPA 
as  effective; 


3.  Conduct  activities  to  improve  the 
repair  effectiveness  of  the  commercial 
sector  and 

4.  Perform  certain  program 
assessments  and  evaluations. 

A.  Waivers 

As  mentioned  previously,  the  model 
program  design  used  to  determine  the 
enhanced  I/M  performance  standard 
being  considered  assumes  that  five 
percent  of  the  failed  vehicles  will 
receive  repair  cost  waivers,  and  will 
achieve  no  emission  reduction  benefit 
on  average.  This  waiver  rate  is  actually 
lower  than  that  experienced  in  many 
currently  operating  I/M  programs,  and 
represents  stricter  control  and  tighter 
requirements  for  waiver  issuance. 

Areas  implementing  enhanced  I/M 
and  wishing  to  maintain  a  repair  waiver 
should  include  at  least  the  following 
criteria  for  receiving  a  waiver  in  their 
program  rules: 

1.  The  vehicle  must  be  greater  than  5 
years  old  or  exceed  50,000  miles. 
(Owners  of  failed  vehicles  should  be 
informed  that  warranty  coverage  may 
be  available,  and  the  SIP  shoold  contain 
a  plan  for  assisting  owners  with 
warranty  difficulties.) 

2.  The  vehicle  must  pass  a  catalyst 
and  inlet  check,  and  a  check  for  tailpipe 
lead  deposits. 

3.  The  motorist  must  spend  at  least 
$75  for  pre-1981  vehicles  and  $200  for 
1981 4-  vehicles  on  emission  diagnosis 
and  repair  related  to  the  I/M  failure. 
1981  -f-  vehicles  waived  one  year  under 
these  cost  rules  may  be  waived  in  the 
subsequent  annual  or  biennial 
inspection  cycle  with  only  a  $75 
expenditure. 

For  the  purpose  of  SIP  approval, 
enhanced  I/M  areas  will  commit  to 
holding  waivers  to  a  target  rate. 
Program  effectiveness  will  be  measured 
using  actual  waiver  rates. 

B.  Repair  Effectiveness 

The  enhanced  I/M  SIP  revision  must 
include  a  plan  for  identifying  individual 
providers  of  I/M  repair  services, 
statistically  monitoring  their 
performance  in  terms  of  waivers  and 
post-repair  emission  levels,  and 
counseling/ training  the  poor  performers 
among  them.  This  will  require,  at  a 
minimum,  that  drivers  of  retested 
vehicles  identify  the  facility  which 
performed  the  repairs,  and  that  the  I/M 
program  enter  this  into  a  database  along 
with  retest  scores.  Licensing  of  repair 
facilities,  however,  is  not  necessary  to 
satisfy  this  requirement. 
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C.  Proper  Inspection  in  Decentralized 
Programs 

Unless  alternative  approaches  have 
been  proven  and  accepted  by  EPA  as 
effective,  licensed  inspection  stations  in 
decentralized  programs  must  be 
required  to  use  computerized  emission 
analyzers  which  restrict  operation 
unless  specific  quality  control  checks 
are  satisfied;  which  accept  vehicle 
identification  and  other  information;  and 
which  automatically  make  the  pass/fail 
decision,  provide  hard  copy  output,  and 
store  pertinent  data  for  future  analysis. 

Automated  quality  control  checks  are 
required  both  to  assure  adequate 
instrument  accuracy  (e.g..  unit  warm-up. 
periodic  gas  span  and  leak  checks)  and 
to  assure  that  the  emission  test  is  not 
deliberately  defeated.  An  engine  speed 
(RPM)  lockout  criterion  must  be 
included  which  has  a  ceiling  during  idle 
of  not  more  than  1600  RPM.  The 
analyzers  must  be  capable  of  reading 
RPM  on  any  of  the  current  or  planned 
distributorless  ignition  systems  which 
have  significant  market  penetration.  A 
bypass  of  the  RPM  lockout  is  permitted 
to  accommodate  individual  vehicle 
testing  problems  and  future, 
unanticipated  technologies  with  small 
market  penetration.  The  use  of  the 
bypass,  however,  must  raise  a  flag  in  the 
recorded  data. 

The  analyzer  must  also  measure 
carbon  dioxide  (CO22)  in  order  to 
invalidate  a  test  where  excessive 
dilution  of  the  sample  is  occurring.  The 
CO  plus  CO2  threshold  must  be  no  lower 
than  4  percent. 

There  must  be  a  positive, 
retrospective  verification  that  a  passing 
initial  test,  passing  retest  after  repair,  or 
official  waiver  is  recorded  for  each 
windshield  sticker  or  certificate  of 
compliance  that  is  issued.  At  a 
minimum,  station  by  station  totals  of 
inspection  records  and  stickers/ 
certificates  must  be  compared  on  a 
monthly  basis,  with  established 
procedures  for  handling  stations  with 
discrepancies. 

Statistics  on  failure  rates  and  waiver 
rates  must  also  be  available  by  station, 
and  an  internal  management  report  must 
be  generated,  reviewed,  and  acted  upon 
monthly  which  identifies  stations  with 
unusual  statistics. 

The  SIP  must  commit  to  sufficient 
program  administration  and 
enforcement  to  achieve  the  claimed 
emis'sion  reductions.  Such  efforts  should 
include  routine  analysis  of  inspection 
data  for  RPM  excursions,  dilution 
failures,  time  between  tests,  et  cetera,  to 
identify  and  investigate  stations  with 
suspicious  inspection  practices,  and  a 
program  to  conduct  undisclosed  audits 


of  inspection  stations  on  at  least  an 
annual  basis. 

The  SIP  must  also  contain  a  formal 
plan  for  processing  and  penalizing 
violations  of  procedures,  whether 
discovered  through  periodic  audits  or 
covert  audits. 

D.  Program  Assessment 

Each  I/M  program  must  prepare  and 
submit  a  report  to  EPA  on  a  semi-annual 
basis.  The  report  would  contain  the 
results  of  data  analysis  conducted  by 
program  officials,  a  description  of 
significant  changes  in  the  program  that 
were  implemented  in  the  last  6  months. 
a  description  of  significant  problems 
experienced  and  a  description  of  any 
changes  to  the  program  that  are  being 
planned.  The  following  list  describes  the 
minimum  data  necessary  for  the  semi- 
annual report.  Each  of  these  items 
should  be  provided  for  the  past  6 
months  and  for  the  past  12  months. 

(1)  Estimated  number  of  vehicles 
required  to  be  inspected. 

(2)  Number  of  vehicles  recorded  as 
receiving  initial  inspection  by  model 
year. 

(3)  Number  of  vehicles  failing  the 
initial  emission  test  by  model  year. 

(4)  Number  of  vehicles  failing  each 
retest  by  model  year. 

(5)  Number  of  vehicles  failing  for  each 
tampering  component  for  which  SIP 
credit  is  claimed  by  model  year. 

(6)  Number  of  vehicles  receiving 
waivers  by  model  year. 

For  programs  that  have  both 
centralized  and  decentralized 
components,  the  data  must  be  reported 
separately  for  each  component. 

In  addition  to  the  minimum  data 
reporting  requirements  described  above, 
additional  information  is  needed  from 
decentralized  programs.  The  semi- 
annual report  must  contain  information 
relating  to  station  performance.  At 
minimum,  the  following  items  must  be 
generated  and  available  to  EPA  on 
request: 

(1)  Number  of  vehicles  inspected  by 
station  and  by  model  year, 

(2)  Number  and  percentage  of  vehicles 
failing  the  initial  emission  test  by  station 
and  model  year, 

(3)  Number  and  percentage  of  vehicles 
failing  the  retest  by  station  and  by 
model  year. 

(4)  Number  and  percentage  of  vehicles 
failing  for  each  tampering  component  for 
which  SIP  credit  is  claimed,  by  station. 

(5)  Number  and  percentage  of  failed 
vehicles  receiving  waivers  by  station 
and  by  model  year. 

(6)  Number  of  overt  station  audits 
conducted. 

(7)  Number  and  types  of  covert 
surveillance  activities  conducted, 


(8)  Number  of  facility  licenses 
outstanding  at  the  end  of  reporting 
period. 

(9)  ID  numbers  of  stations  warned, 
suspended,  or  revoked  for  violation  of 
rules,  and 

(10)  Number  and  percentage  of 
analyzers  found  malfunctioning  (out  of 
calibration,  leak  problems,  etc.)  during 
the  most  recent  audit  cycle. 

Vin.  Effectiveness  Tracking  and 
Evaluation 

If  EPA  decides  to  adopt  a  separate 
enhanced  I/M  requirement,  each 
enhanced  I/M  area  will  be  required  to 
commit  to  conducting  an  annual  self- 
evaluation.  The  date  for  submitting  the 
evaluation  results  each  year  would  be 
specified  in  the  SIP. 

If  a  separate  enhanced  I/M 
requirement  is  adopted,  a  random 
roadside  or  equivalent  fleet  survey  will 
be  required  annually  by  each  enhanced 
I/M  area  to  measure  the  emission  failure 
rate  and  the  tampering  rate  for  those 
model  years  and  components  which  are 
covered  by  the  enhanced  I/M  program. 
The  survey  methodology  must  be 
approved  in  advance  by  EPA. 

The  tampering  rate  found  in  the 
survey  will  be  compared  to  what  the 
emission  factor  model  predicts  under 
national  average  conditions  or.  if 
available,  to  local  rates  from  recent,  pre- 
enhancement.  EPA-approved  surveys. 

Emission  results  from  the  survey  will 
be  used  to  calculate  an  expected  failure 
rate  for  the  I/M  program.  This  expected 
failure  rate,  and  the  roadside  tampering 
rate  will  then  be  used,  along  with  the 
program's  reported  failure  rate, 
compliance  rate,  and  waiver  rate  to 
determine  whether  the  program's 
emission  reductions  meet  the  level  of 
the  SIP  commitment.  The  guidelines  for 
performing  the  numerical  analysis  are 
contained  in  the  report  entitled  "Method 
for  Determining  Required  Emission 
Reduction  Compliance  in  Operating 
Inspection/Maintenance  Programs." 

If  the  emission  reductions  do  not  meet 
the  level  for  which  credit  is  claimed  in 
the  SIP,  a  corrective  plan  must  be 
submitted  to  EPA  within  3  months  of  the 
annual  evaluation  date.  The  corrective 
actions  must  be  implemented  by  the 
next  annual  evaluation.  If  the  SIP- 
approved  levels  of  effectiveness  are  not 
being  met  at  the  time  of  the  next 
evaluation  due  to  a  continuation  of  the 
previous  identified  problems,  EPA 
would  then  initiate  the  process  of 
proposing  appropriate  sanctions. 
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Appendix  F. — Glossary  of  Tenns 


Term 


Acescent  rural  area — 

ASTM , 

Attainment  demonstration 

Attainment  inventory  level 

CAA 

CMSA 

CO 

CTG 

Design  value 


EKMA 

Enhanced  l/M 

Extension  area 

FMVCP „ 

Hot  spot 

l/M 

Isolated  rural  area ... 
LAER 


Oetinltion 


Long  term  area. 
Major  source.... 

MOBILES.  M0BILE4. 


NAAQS 

NAAS 

NMOC _ 

NMOC/NO,  ratio...... 

Nonattainment  area . 
Nonextension  { 


NO,. 
NSR. 
OAQPS. 

O. 

Part  D... 

PSD 

RACT.„ 
Reasonable  efforts- 


Redesignation.. 
Reporting  year. 
RFP 


ROM.. 


RVP 

SIP 

SIP  can. 

TCM 


A  county  with  monitored  ozone  violations  touching  an  MSA  measuring  nonattainment. 

American  Society  for  Testing  &  Materials. 

A  documented  prediction  that  emissions  reductbns  from  local  and  national  measures  wHI  be  sufficient  to 
reduce  pollutant  concentrations  ozone  to  levels  at  or  below  the  NAAQS  by  a  fixed,  certain  date. 

The  total  emission  inventory  at  the  time  an  area  attains  the  NAAQS. 

Clean  Air  Act.  as  amended  1977. 

Consolidated  Metropolitan  Statistical  Area. 

Cart>on  Monoxide. 

Control  Technique  Guideline  docunient:  Guidance  documents  published  by  EPA  desaibing  RACT  for 
selected  VOC  sources. 

The  cun-ent  air  quality  "design  value"  is  the  ozone  level-which  represents  the  degree  to  which  the  0.12  ppm 
NAAQS  is  exceeded.  Where  3  years  ol  complete  data  (i.e..  at  least  75  percent  of  the  days  during  the 
ozone  season  having  valid  daily  maxima)  exist  at  a  site,  the  site-specific  design  value  is  the  fourth  highest 
measured  ozone  level  during  the  period.  For  2  years  of  complete  data,  it  is  the  third  highest,  and  for  1  year 
of  complete  data,  it  is  the  second  highest  Most  cities  had  3  years  of  comptete  data.  In  the  case  where 
tnere  is  more  than  one  nronitoring  site,  the  design  value  for  the  MSA  or  CMSA  is  the  highest  of  the  site- 
specific  design  values. 

Empirical  Kinetic  Modeling  Approach,  an  urtjan-scale,  simplified  atmospheric  simulation  nvxtel  relating  VOC 
and  NO,  to  ozone,  used  to  predict  the  level  of  control  required  to  attain. 

An  inspection/maintenance  program  achieving  additional  emission  reductions  from  increases  to  the  coverage 
and  stringency  of  inspection  ar>d  management  practices. 

An  area  that  received  EPA's  approval  to  an  extension  under  section  172(a)(2)  of  the  Act  to  provide  for 
attainment  of  the  ozone  or  CO  NAAQS  by  December  31,  1987. 

Federal  Motor  Vehicle  Control  Program:  A  program  of  federally-required  vehicle  emission  controls  that 
reduce  exhaust  and  evaporative  emissions. 

A  CO  problem  limited  to  local  violations  of  the  CO  standard  and  correctable  by  short-tenn.  local  transporta- 
tion control  measures. 

Inspection  and  Maintenance,  a  program  requiring  testing  or  inspection  and  repair  of  vehicles  failing  test  or 
inspection. 

A  county  which  is  (1)  not  within  or  adjacent  to  a  nonattainment  MSA  and  (2)  contains  a  site  measuring 
violations  of  the  NAAQS. 

Lowest  Achievat)te  Emission  Rate,  applicable  to  new  major  sources  or  major  modifications  subject  to  new 
source  review. 

An  area  that  cannot  demonstrate  attainmerrt  of  the  standards  within  3  years  of  EPA  approval  of  the  SIP. 

A  stationary  source  of  poHution  with  a  potential  to  emit  100  tons/year  or  nwre  (uncontrolled)  of  a  poHutant 
(eg.  VOC's). 

A  computerized  matrix  of  highway  vehicle  emission  factors  used  to  generate  mobile  source  emissions  in  an 
area. 

Metropolitan  Statistical  Area:  An  area  meeting  standards  established  by  OMB  to  refer  to  urtan  areas 
generally  with  populations  over  50,000. 

National  Ambient  Air  Quality  Standard. 

National  Air  Audit  System:  The  coordinated  effort  by  EPA  and  States  in  wNch  SIP  status,  implementation, 
and  compliance  are  reviewed  annually. 

Nonmethane  Organic  Compound. 

An  indicator  useful  for  predicting  tfie  success  of  NO,  reductions  to  assist  VOC  controls. 

Any  area  measurir>g  violations  of  the  NAAQS. 

An  area  that  did  not  receive  EPA's  approval  of  an  extension  under  section  172(a)(2)  to  provide  for  attainment 
of  the  ozone  or  CO  NAAQS  after  1982  but  by  December  31, 1987. 

Nitrogen  Oxides. 

New  Source  Review. 

EPA's  Office  of  Air  Quality  Planning  and  Standards. 

Ozone. 

A  major  part  of  the  Clean  Air  Act  specifytng  requirements  for  designated  nonattainment  areas. 

Prevention  of  Significant  Deterioration. 

Reasonably  Available  Control  Technology. 

The  "test"  in  section  176(a)  of  the  Act  of  whether  the  176(a)  sanctions  should  be  applied.  Used  in  the  policy, 
the  test  Is  applied  to  areas  with  longer  term  attainment  dates  to  determine  whettier  any  additional 
sanctions  (bieyond  the  cor>struction  ban)  are  applicable. 

The  process  by  which  an  area's  designated  nonattairwnent  status  is  changed  to  attainment 

The  year  covered  in  the  annual  reasonable  further  progress  (RFP)  report 

Reasonable  further  progress:  A  term  defined  in  Part  D  of  the  Act  nieaning  annual  emission  reductions, 
including  substantial  reductions  in  early  years.  In  the  policy,  RFP  means  the  required  rates  of  progress 
applicable  to  long-term  areas. 

Regional  Oxidant  Model:  A  regional-scale  photochemical  grid  model  used  to  estimate  ozone  concentration 
over  a  broad  geographic  area. 

Reid  Vapor  Pressure:  A  measure  of  ttie  votatiKty  of  petroleum  liquids  (e.g.,  gasoline). 

State  Implementation  Plan. 

A  process  by  which  EPA  notifies  a  State  that  its  SIP  is  substantially  inadequate  and  requires  corrective 
action. 

Transportation  Control  Measure. 
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Term 


Transport „„ 

Urban  Airshed  Model 
Urbanized  area 

VOC 

VMT 


Definition 


J".r:^Lri?SS;ira«'rt  SS^rr^^^^^^  cor;Sntrations,  typlcaHy  m  an  urban  area. 

surrol^giS^IXlSS^         **^^ 
Volalile  Organic  Cornpound. 


Appendix  G— Regional  OEBce  ran^yff^ 

Mr.  John  Hanisch,  Chiet  State  Air  Programs  Branch.  EPA 

Region  I  (APB-2311).  JJJC  Federal  Building.  Room  2303. 

Boston.  Massachusetts  02203-2211 
Mr  William  Baker.  Chief.  Air  Programs  Branch.  EPA  Region  D 

(Room  1005),  Federal  Office  Building.  26  Federal  Pla^  New 

York.  New  York  10278 
Mr   Jesse   Baskerviile.   Chief,   Air  Program.   Branch.   EPA 

Region  ffl  (3AM10).  841  Chestnut  Building.  Philadelphia. 

Pennsylvania  19107 

^n,°^c^^-  ^l'  ^^^  ^  Programs  Branch.  EPA  Region 
IV,  345  Courtland,  NE.,  Atlanta,  Georgia  30365 

Mr.  Steve  Rothblatt,  Chiet  Air  &  Radiation  Branch.  Air  Man- 
agement  Division.  EPA  Region  V  {5AR).  230  South  Dear- 
bom.  Chicago.  Illinois  60604 

^'d^f^  "L"^*^'^^^'^^;  ^  Programs  Branch.  EPA  Region  VI 
(6T-A).  Allied  Bank  Tower.  1445  Ross  Avenue.  Dallas. 
Texas  75202-2733 

^Vt?^1^.Y^*'*®''  ^^^^'  ^  Progntos  Branch.  EPA  Region 
vu    72B  Minneaota  Avenue,  Kansas  City.  Kansas  66101 

Mr  Douglas  M.  Skie.  Chief.  Air  Programs  Branch.  Air  and 
Waste  Management  Division.  EPA  Region  Vffl  (8AT-AP1 
999  18th  Street.  Denver  Place-Suite  500.  Denver.  CO  80202- 


Mr.  David  Calkins.  Chief.  Air  Programs  Branch.  Air  Manage- 
ment Division.  EPA  Region  IX  (A-2).  215  Fremont  Street, 
San  Francisco.  California  94105 

Mr.  George  Abel.  Chief.  Air  Programs  Branch.  Air  and  Waste 
Management  Division.  EPA  Region  X  {M/SS3Z],  1200  Sixth 
Avenue.  Seattle.  Washington  98101 

Mr.  Frank  Giaccone,  Chief.  Air  Compliance  Branch.  EPA 
Region  U.  Federal  Office  BuUding.  26  Federal  Plaza  New 
York,  New  York  10278 

Mr.  Larry  Kertcher.  Chief.  Air  Compliance  Branch,  Air  Man- 
agement Division.  EPA  Region  V  (5  AC).  230  South  Dear- 
t>om  Street.  Chicago,  Illinois  60604 

Mr.  Tom  Rarick,  Chief,  Air  Operations  Branch.  Air  Manage- 
ment Division.  EPA  Region  DC.  215  Fremont  Street.  San 
Francisco.  California  94105 

Mr.  Marvin  Rosenstein.  Chief.  Technical  Support  Branch,  Air 
Management  Division.  EPA  Re^on  I  (ATS-2311),  J.F.K.  Fed- 
eral Building,  Room  2203,  Boston.  Massachusetts  02203 

Mr.  Bernard  Turimski.  Chief.  Air  Enforcement  Branch.  EPA 
Region  III.  841  Chestnut  Building.  Philadelphia,  PA  19107 

Mr.  James  T.  Wilbum.  Chief.  Air  Compliance  Branch.  EPA 
Region  IV.  345  Courtland  Street  NE..  Atlanta.  GA  30365 


Appendix  H— Selected  EPA  Guidance 
for  SIP  Development 

The  following  list  identifies  selected 
EPA  guidance  for  SIP  devel(q;>ment 
—Administrator's  comprehensive  SIP 

revision  guideline  memorandum 

February  24, 1987  (43  PR  21673.  May  9. 

1978) 
— General  Preamble  for  proposed 

rulemaking  on  approval  of  plan 

revisions  for  nonattainment  areas  (44 

FR  20372.  April  4. 1979) 
—Final  Policy— Criteria  for  Approval  of 

1982  Plan  Revisions  (46  FR  7192, 

January  22. 1981) 
— Final  action  on  rulemaking — 

compliance  with  statutory  provisions 

of  Part  D  of  the  Clean  Air  Act.  (48  FR 

5C686.  November  2. 1983) 
— I/M  Policy  Memorandum  fix)m  David 

Hawkins  to  Regional  Administrators. 

July  17. 1978 
— Guidance  document  for  correction  of 

Part  D  SIP'S  for  nonattainment  areas. 

OAQPS.  January  27. 1984 


—CTG  RACT  applicability, 
memorandum  bom  Darryl  D.  Tyler  to 
Regional  Air  Directors.  June  25. 1984 

— ^Redesignation  criteria,  memorandum 
from  Sheldon  Meyers  to  Regional.Air 
Division  Directors.  April  21. 1983 

— Memorandum  of  Understanding 
Between  DOT  and  EPA  regarding  the 
integration  of  Transportation  and  Air 
Quality  Planning,  June  1978 

— EPA-DOT  Transportation-Air  Quality 
Planning  Guidelines,  Jime  1978 

—EPA-DOT  Expanded  Public 
Participation  Guidelines,  June  23, 1980 
•      (45  FR  42023) 

— OOT-EPA  Procedures  for 
Conformance  of  Transportation  Plans, 
Programs  and  Projects  with  Clean  Air 
Act  State  Implementation  Plans,  June 
12,1980 

—Policy  and  Procedures  to  Implement 
Section  316  of  the  Clean  Air  Act.  as 
Amended,  memorandum  from  Douglas 
M.  Costle  to  Regional  Administrators, 
Region  I-X,  July  23. 1980  (45  FR  53362) 


—40  CFR  Part  51,  Subpart  M— 
Intergovernmental  Consultation.  June 
18. 1979  (44  FR  35176) 

—Guidance  document  for  Post  87  CO/ 
Ozone  SIPs  (to  be  completed) 

a.  Improving  Existing  Program 
Effectiveness 

Source  surveillance  and  inspection 
Rule/measure  evaluation  procedures 
Regulation  effectiveness  guidance 
Ambient  monitoring-  site  selection.  q.a., 
data  validation  Ozone  and  NMOC 

b.  Measures 

Enhanced  Inspection/Maintenance 

Basic  Inspection/Maintenance 

Stationary  Source  RACT 

CTG's  I.  U.  Ill — currently  available 

Presumptive  RACT 

Guideline  for  Developing  Enforceable 

Emission  Regulations 
Stage  U  regulations 
New  Source  Review 
Transportation  Control  Measures 
Effectiveness  credit/monitoring  program 
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c.  Demonstration  of  Attainment      j 

Development  of  local  Emissions      i 
Reduction  Slope  and  attainment  date 
criteria 

Emission  Inventory  Requirements  for 
Post-87  Ozone/CO  SIPs 

Methods  for  determining  e^ectiveness 
credits 

Modeling— EKMA  :  Airshed  :  ROM 

CO  modeling :  Mobile3/4 

General  Strategy  Considerations 
planning  areas  vs  control  areas 
growth  projections,  documentatii  in, 
and  population  consistencies: 

NO,  control  strategies 

Isolated  rural  area — ozone  self 
generation  determinations 

d  Measuring  and  Assuring  Continaed 
Progress 

Revised  Guidelines  for  Tracking 
Reasonable  Further  Progress  in 
Ozone/CO  Control  Programs 

Continuity  of  control  measures 

Establishment  of  emissions  ceiling  and 
growth  impact  I 

Segment  Revisions — Validation  of 
previous  segment  &  next  segment's 
refinement 

Future  SIP  revisions/demonstrations 

Appendix  I — Modeling  Procedures  and 
Data  Base  Requirements  to  Support 
Post-1987  Ozone  Policy 

/.  Introduction 

The  EPA  is  proposing  procedures 
addressing  the  need  to  reduce  ozone 
(Qi)  in  locations  which  fail  to  meet  the 
NAAQS  for  Os  by  December  31. 1987. 
One  part  of  the  proposal  requires  MSA's 
not  in  attainment  of  the  NAAQS  to 
determine  how  much  additional 
reduction  in  Oj  precursors  (i.e.,  VOC 
and,  in  some  cases,  NO,)  is  needed  to 
attain  the  NAAQS.  This  determination 
is  to  be  made  using  one  of  two  modeling 
approaches.  The  first  is  photochemical 
grid  modeling.  The  preferred  model  is 
the  Urban  Airshed  Model,  described  in 
Guideline  On  Air  Quality  Models 
(Revised)  (Reference  1),  in  SAI  Airshed 
Model  Operations  Manual  (Reference 
2).  and  in  Guideline  For  Applying  The 
Airshed  Model  To  Urban  Areas 
(Reference  3).  Input  requirements  for  the 
Urban  Airshed  Model  are  described  in 
References  1  and  2.  Minimum  data 
bases  needed  to  satisfy  these        I 
requirements  are  likely  to  vary, 
depending  on  the  complexity  of  the 
situation  being  simulated.  Thus,  a 
minimum  data  base  to  support  an  Urban 
Airshed  Model  application  must  be 
determined  on  a  case-by-case  basis  in 
consultation  with  the  appropriate  U.S. 
EPA  Regional  Office. 

The  second  acceptable  modeling 
approach  is  use  of  the  EKMA.  The 


EKMA  model  and  its  application  in  SIP's 
is  described  in  the  OZIPM4  Users 
Manual  (Reference  4),  and  in  the 
Guideline  for  Use  of  EKMA  in  Post-1987 
SIP  Applications  (Reference  5).  The 
purpose  of  this  notice  is  to  briefly 
describe  the  EKMA  modeling  approach 
and  to  identify  data  base  requirements 
to  support  the  use  of  EKMA  in  po8t-1987 
SIP'S  for  Os.  In  order  to  explain  why 
these  data  are  needed,  it  is  useful  to 
briefly  describe  the  conceptual  basis  for 
the  model. 

//.  Model  Description 

The  model  underlying  EKMA 
simulates  chemical  reactions  in  a  well 
mixed  column  of  air  containing  initial 
concentrations  of  precursors  and  Oj 
from  the  city  being  simulated.  The 
simulation  begins  at  8  a.m.  Local  Civil 
Time  (LCT).  At  this  time,  the  column  is 
assumed  to  be  located  over  the  center  of 
the  city  being  modeled.  Subsequently, 
the  column  migrates  at  a  imiform  speed 
from  center  city  to  that  Os  monitoring 
site  observing  the  maximum  Os 
concentration  on  the  day  being  modeled, 
so  that  the  column  arrives  over  this  site 
at  the  time  of  the  observed  maximum 
concentration.  As  the  column  moves, 
precursor  emissions  '  '*  are  injected  into 
it  from  sources  in  the  county  or  counties 
traversed  by  the  column.  In  addition,  the 
height  of  the  column  increases  to 
simulate  diurnal  growth  in  the  surface 
mixing  layer.  As  a  result,  two  things 
happen:  (1)  Os  and  precursor 
concentrations  already  within  the 
column  become  diluted;  and  (2)  Os  and 
precursors  aloft  (presently  due  to 
transport  from  sources  located  upwind 
from  the  city  being  simulated)  are 
entrained  into  the  column  to  participate 
in  subsequent  chemical  reactions. 

The  scenario  described  in  the 
preceding  paragraph  is  repeated 
numerous  times.  On  each  such  occasion. 
all  model  inputs  are  kept  constant, 
except  for  initial  concentrations  of 
NMOC,  NO,  and  emissions  of  VOC  and 
NO,.  As  a  result,  Os  isopleth  diagrams 
can  be  drawn.  These  diagrams  plot 
maximum  hourly  Os  as  a  function  of 
initial  NMOC  and  NO,,  and  fresh  VOC 
and  NO,  emissions,  (i.e.,  post-8  a.m. 
emissions].  Each  Os  isopleth  represents 
a  constant  concentration  of  Os.  VOC 
and/or  NO,  control  estimates  are 
obtained  by  determining  the  relative 
reduction  in  VOC  and/or  NO,  needed  to 
move  from  an  observed  Os 
concentration  to  the  level  specified  in 
the  NAAQS  (i.e..  the  0.12  ppm  Os 
isopleth)  as  illustrated  in  Figure  1. 


■  ■«  Volatile  organic  compounds,  nitrogen  oxides, 
and  carbon  monoxide  (CO). 


III.  Model  Inputs 

Control  estimates  obtained  with 
EKMA  depend  on  three  things: 

(1)  Starting  point  on  the  isopleth 
diagram; 

(2)  Shape  and  spacing  of  the  Os 
isopleths;  and 

(3)  Changes  in  inputs  affecting  the 
shape  and  spacing  of  the  isopleths 
between  the  base  period  (i.e.,  present) 
and  projected  period  (i.e.,  future). 

The  first  two  of  these  factors  can  be 
affected  by  the  data  base  used  to 
support  EKMA  analyses,  and  are 
elaborated  upon  below.  The  third  factor 
depends  on  projections  of  these  inputs, 
and  is  described  in  references  4  and  5. 

A.  Starting  Point  on  Diagram 

The  starting  point  on  the  diagram 
depends  on  two  inputs: 

(1)  Maximum  hourly  Os  concentration 
observed  on  the  day  and  at  the  site 
being  modeled;  and 

(2)  A  representative  value  for  the 
NMOC/NO,  ratio  observed  before  the 
onset  of  photochemistry  in  locations 
with  high  precursor  concentrations  (i.e., 
having  the  greatest  potential  to  lead  to 
high  subsequent  Os  concentrations). 

B.  Shape  and  Spacing  of  Isopleths 

Shape  and  spacing  of  the  isopleths 
depend  on  the  following  model  inputs: 

(1)  The  chemical  mechanism  (i.e.,  a 
sequence  of  chemical  reactions  which 
describes  atmospheric  chemistry  by 
which  ozone  forms)  used  in  the  model. 
The  Carbon  Bond  4  (CB4)  mechanism 
will  be  used  in  regulatory  applications 
of  EKMA.  This  mechanism  is  presented 
in  Reference  4.  Reasons  underlying  its 
selection  are  outlined  in  Reference  6. 

(2)  Composition  (i.e.,  reactivity)  of  the 
ambient  NMOC  and  NO,.  In  most  cases, 
a  default  composition  will  be  used  for 
NMOC.  The  recommended  default 
composition  is  based  on  NMOC  species 
analyses  performed  on  samples 
collected  in  35  cities  during  1984-86.  In 
certain  extraordinary  cases,  a  city- 
specific  NMOC  composition  may  be 
used  after  consultation  with,  and 
approval  of,  the  appropriate  EPA 
Regional  Office.  The  default 
recommendations,  their  basis,  and 
possible  reasons  justifying  use  of  city- 
specific  values  are  outlined  in 
References  5  and  7.  For  EKMA 
applications,  the  composition  of  fresh 
VOC  emissions  is  assumed  to  be 
identical  to  the  measured  composition  of 
initial  urban  NMOC.  The  fraction  of 
initial  NO,  and  NO,  emissions  which  is 
NOi  may  also  be  specified  as  described 
in  References  4  and  5. 

(3)  Amount  of  fresh  VOC,  NO,,  and 
CO  emissions  (i.e.,  "post-8  a.m." 


emissions)  injected  into  the  hypothetical 
column  of  air.  Calculation  of  "po8t-8 
a.m."  emissions  for  use  in  the  model  is 
described  in  Reference  5. 

(4)  Sunlight  intensity  and  Ultraviolet 
(UV)  wavelengdi  distributions.  As 
described  in  References  5  and  «,  diese 
are  calculated  by  the  prc^ram  once  the 
user  specifies  the  date  and  location  (i.e.. 
latitude,  longitude,  and  time  zone)  being 
simulated. 

(5)  Atmospheric  dilution.  Dilution  is 
considered  by  increasing  the  height  of 
the  mixing  layer  during  the  day.  In 
accordance  with  References  4  and  S.  the 
user  specifies  an  8  ajn.  and  daily 
maximum  mixing  height  and  the  time  at 
which  the  increase  in  the  mixing  height 
begins.  As  described  in  Reference  5, 
default  values  are  recommended  for 
minimum  8  a.m.  mixii\g  bei^^t,  since 
physically  induced  turbulence  Ihwi 
urban  structures  may  cause  mixing 
estimates  derived  from  city-specific 
measured  temperature  soundings 
(usually  taken  at  rural  or  suburban 
locales)  to  be  too  low  at  this  time  of  day. 

(6)  Transport.  Shape  and  spacing  of 
isopleths  can  be  influenced  by 
concentrations  of  ci  and  NO,,  as  well 
as  by  the  concentration  and  composition 
of  NMOC,  transported  from  upwind 
sources.  Transported  pollutants  can  be 
present  initially  within  the  surface- 
based  column,  as  well  as  within  a  layer 
of  air  above  the  surface  mixing  layer.  As 
the  simulation  proceeds,  the  layer  of  air 
aloft  containing  transported  pollutants 
gets  entrained  into  the  column  as  a 
result  of  the  increase  in  mixing  height. 
Day-specific  values  for  transported  Os 
can  be  estimated  from  data  routinely 
obtained  by  an  air  quality  monitoring 
network  meeting  certain  minimal 
requirements,  to  be  described 
subsequently.  For  the  urban  model 
applications  for  which  EKMA  is 
intended,  transported  NO,  can  be 
assumed  to  be  negligible.  Transported 
levels  and  composition  of  NMOC  are 
generally  not  available  from  routine 
measurements.  Default 
recommendations  are  provided  as 
described  in  References  5  and  7. 

IV.  Minimum  Data  Base 
Recommendations 

In  order  to  provide  the  input 
information  needed  to  provide  reliable 
control  estimates  with  EKMA.  State/ 
local  agencies  are  urged  to  compile  data 
bases  consistent  with  certain  minimum 
recommendations.  These 
recommendations  are  identified  below. 


A.  Emissions  Data 

Emissions  data  are  needed  to  estimate 
hourly  values  for  "post-8  a.m."  VOC, 
NO,,  and  CO  emissions  input  to  the 


model.  In  addition,  since  a  key  model 
output  is  the  percent  reduction  in  VOC 
and/or  NO,  emissions  needed  to  attain 
the  Os  NAAQS,  the  base  period 
emission  inventory  must  be  accurately 
known  in  order  to  derive  appropriate 
absolute  emission  targets.  Further,  these 
targets  are  arrived  at  after  an 
assessment  of  changes  in  CO  emissions 
has  been  made.  These  latter  two  uses 
require  that  VOC.  NO,,  and  CO 
emission  inventories  be  compiled  for  the 
entire  MSA.  Emission  inventory 
recommendations  for  post-19e7"  SIFs  are 
described  in  greater  detail  In 
Reference  9. 

1.  Temporal  Resolution  of  VOC.  NO^, 
and  CO  Emissions.  Diurnal  patterns  of 
VOC,  NO,,  and  CO  emissions  (on  an 
hour-by-hour  basis)  are  needed. 
Detailed  procedures  for  deriving 
temporally  resolved  emission 
inventories  for  use  with  EKMA  are 
described  in  Reference  10. 

2.  Spatial  Disaggregation  of 
Emissions.  Spatial  disaggregation  of 
emissions  on  a  countywide  basis  is 
recommended.  Ordinarily,  all  surface  or 
near-surface  emissions  within  the 
county  in  which  the  simulated  column  of 
air  is  located  are  assumed  to  be  injected 
into  the  column.  In  addition,  separate 
consideration  of  emissions  from  large 
point  sources  expected  to  have  effective 
stack  heights  greater  dian  250m  is 
recommended  so  that  subsequent  entry 
of  these  plumes  into  the  surface  mixed 
layer  can  be  considered  by  the  model. 
Consideration  of  such  sources  is 
described  in  Reference  5.  In  cases  where 
very  large  counties  exist  in  which  the 
bulk  of  emissions  is  concentrated  in  a 
portion  of  the  county,  subcounty 
emission  allocations  are  recommended. 
These  subcounty  allocations  should 
cover  an  area  no  larger  than  the  area 
traversed  by  EKMA's  simulated  column 
of  air  on  the  day  being  modeled. 

3.  Disaggregation  of  VOC  Emissions 
by  Chemical  Species.  It  is  not  necessary 
to  speciate  VOC  emissions  for 
applications  of  EKMA.  As  described 
earlier,  a  composite  default  composition 
for  VOC  emissions  is  assumed. 
Nevertheless,  certain  organic 
compounds  deemed  "unreactive"  should 
be  excluded  from  the  VOC  inventory 
estimate.  These  compounds  are 
identified  in  Reference  9. 

B.  Air  Quality  Data 

1.  Qs  Monitors  (at  Least  Five  Sites). 
Five  monitoring  sites  employing 
reference  or  equivalent  methods  for 
measuring  Os  (Reference  11)  are 
recommended  as  a  minimally 
acceptable  network.  The  sites  should 
not  be  influenced  by  microscale  impacts. 
Os  monitoring  data  are  needed  to 


support  EKMA  analyses  in  two  ways. 
First,  the  data  depict  high  daily 
maximum  Os  within  and  downwind  of 
the  MSA  being  modeled.  Daily 
maximum  Os  concentration  is  one  of 
two  pieces  of  information  needed  to 
establish  a  starting  position  on  an 
EKMA  isopleth  diagram.  The  second  use 
for  Qj  data  is  to  estimate  the  amount  of 
Os  transported  to  the  modeling  domain 
from  upwind  sources.  "Hiese  data  are 
used,  as  described  in  References  4  and 
5,  to  estimate  Os  transport  input  to  the 
model. 

Daily  maximum  Os  needs  to  be 
accurately  characterized  under  a  variety 
of  meteorological  scenarios  (e.g.,  steady 
winds,  stagnations,  etc.).  This  is 
necessary,  because  control  estimates  to 
reduce  Oi  to  the  level  of  the  NAAQS 
may  be  greater  under  some 
circumstances  than  others.  That  is,  there 
is  not  necessarily  a  1:1  correspondence 
between  extent  of  needed  control 
measures  and  severity  of  the  Os  problem 
on  individual  days.  Further,  a  network 
addressing  several  likely  meteorological 
scenarios  is  needed  to  provide  greater 
assurance  that  the  NAAQS  is  being 
attained  when  the  expected 
"exceedance"  rate  is  <1.0  at  each  site. 
The  network  design  suggested  below 
addresses  several  sets  of  conditions 
representing  winds  of  varying  velocities 
and  persistence. 

1  Monitor  10-30  miles  in  the 
predominantly  upwind  direction  from 
the  city  limits.  Minimum  distance 
upwind  should  be  determined  on  a 
case-by-case  basis,  depending  on  city 
size  and  surroundings.  Data  from  this 
monitor  are  to  be  used  primarily  to 
estimate  Qs  transported  to  the  model 
domain  from  upwind  sources 
1  Monitor:  Near  the  predominantly 
downwind  edge  of  the  city  limits 
1  Monitor:  10-20  miles  from  the  city 
limits  in  the  predominantly  downwind 
direction 
1  Monitor:  20-1-  miles  from  the  city  limits 
in  the  predominantly  downwind 
direction 
1  Monitor:  10-30  miles  in  the  second 
most  prominant  downwind  direction 
2.  NMOC  Monitors  (at  Least  Two 
Sites).  Ambient  NMOC  data  are  needed 
to  estimate  the  NMOC/NO,  ratio,  as 
described  in  Reference  5.  This  ratio  is 
the  second  of  two  pieces  of  information 
needed  to  establish  a  starting  point  on 
an  EKMA  Os  isopleth  diagram.  NMOC 
should  be  sampled  at  at  least  two 
monitoring  sites.  (In  certain  cases, 
subject  to  review  and  approval  of  U.S. 
EPA  Regional  Offices,  one  NMOC 
monitor  would  be  acceptable.)  These 
sites  should  be  located  so  as  to 
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characterize  maximum  Oj  forming 
potential  in  an  MSA.  This  is  best  done 
by  neighborhood  scale  monitoring  sites 
(as  described  in  Reference  12)  located  in 
areas  with  highest  emission  density  of 
VOC  and  NO,  emissions.  As  described 
in  Reference  13,  reviews  of  existing 
NMOC/NO,  ratio  data  suggest  day-to- 
day variability  in  the  ratios  of  individual 
sites,  as  well  as  differences  between 
sites  on  individual  days.  Because  it  is 
desirable  to  utilize  as  representative  a 
ratio  as  possible  as  input  to  the  model, 
sampling  at  at  least  two  sites  is 
recommended.  Samples  should  be  taken 
continuously  between  &-9  a.m.  LCT  and 
analyzed  within  one  week  of  collection. 
Samples  should  be  taken  on  weekdays 
for  at  least  a  3-month  period  during  the 
summer  or  during  the  3-month  period  of 
expected  peak  Os  concentrations. 
Because  modeling  will  consider  more 
than  1  ?  jar  of  Os  data,  State/local 
agencies  are  urged  to  sample  and 
analyze  NMOC  for  several  years.  Since 
a  major  purpose  of  collecting  NMOC 
data  is  to  estimate  NMOC/NO,  ratios, 
NMOC  sampling  sites  must  be 
collocated  with  NO,  monitors. 

N'MOC  samples  may  be  analyzed  by 
Gas  Chromatograph  (GC)  and  summing 
the  species  concentrations  up  to  and 
including  Cu  species,  or  by  the 
Cryogenic  Preconcentration/Direct 
Flame  Ionization  Detection  (PDFID) 
method,  described  in  Reference  14. 
Results  obtained  with  PDFID  agree 
closely  with  those  obtained  with  GC 
sum-of-species  (Reference  15).  Data 
obtained  with  other  analytical 
techniques  are  acceptable  only  if  they 
can  be  shown  to  agree  closely  with 
results  obtained  with  the  GC  sum-of- 
species  or  PDFID  methods  (Reference 
16). 

3.  NO,  Monitors  (at  Least  Two  Sites). 
Like  NMOC  data,  ambient  NO,  data  are 
needed  to  estimate  NMOC/NO,  ratios, 
as  described  in  Reference  5.  As  such. 
NO,  monitors  must  be  located  at  NMOC 
sampling  sites.  Appropriate  siting 
considerations  have  been  described 
previously.  NO,  should  be  sampled  and 
analyzed  continuously,  using 
instruments  operated  in  accordance 
with  specifications  outlined  in  Reference 
11.  Because  NO,  concentrations  are 
lower  than  NMOC  levels,  the  NMOC/ 
NO,  ratio  is  more  sensitive  to  small 
differences  in  measured  NO,  levels  than 
is  the  case  for  NMOC.  Thus,  it  is 
essential  that  NO,  data  collected  for  use 
with  EKMA  be  subject  to  rigorous 
quality  assurance  procedures.  Audit 
checks  are  recommended  (at 
continuously  operated  sites)  within  30 
days  prior  to  start-up  of  NMOC 
sampling  programs.  Audits  should  cover 
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nitrogen  dioxide  (NOi)  and  nitric  oxide 
(NO),  as  well  as  NO,.  Appropriate 
corrective  actions  should  be  taken  as 
soon  as  possible. 

4.  CO  Monitor  (at  Least  One  Site). 
Ambient  CO  data  collected  during  the 
ozone  season  is  needed,  because 
presence  of  CO  may  affect  ozone 
formation,  particulariy  after  VOC 
emissions  have  been  drastically 
reduced.  The  CO  data  input  to  the  model 
must  be  representative  of  a 
neighborhood  scale  (Reference  12).  It  is 
preferable  that  the  CO  monitor  be 
located  near  one  of  the  NMOC  and  NO, 
sampling  sites. 

C.  Meteorological  Data 

1.  Upper  Air  and  Surface  Temperature 
and  Pressure  Data.  The  EKMA  model 
requires  estimates  of  8  a.m.  LCT  surface 
mixing  layer  height,  as  well  as  the  time 
of  occurrence  and  depth  of  the  daily 
maximum  surface  mixing  layer.  Mixing 
heights  can  be  estimated  using  National 
Weather  Service  rawinsonde  data  (if 
available),  together  with  surface 
temperature  and  pressure  data.  Surface, 
temperature  and  pressure  data  should 
be  collected  at  at  least  two  properly 
exposed  sites.  The  first  of  these  should 
be  influenced  by  urban  heat  island 
effects,  characteristic  of  locations 
having  highest  densities  of  VOC  and 
NO,  emissions.  The  second  should  be  at 
the  rawinsonde  site.  Appropriate 
instrumentation  and  further  siting 
considerations  are  described  in 
Reference  17.  Procedures  for  estimating 
mixing  heights  are  described  in 
Reference  5.  If  rawinsonde  data  are  not 
available,  8  a.m.  and  maximum 
afternoon  mixing  heights  can  be 
estimated  using  Reference  18. 

2.  Surface  Wind  Data.  Surface  wind 
data  are  needed  to  assure  that  an 
underlying  assumption  in  EKMA  is 
correct.  That  is,  wind  data  are  used  to 
establish  that  a  monitor  observing  a 
daily  maximum  Os  concentration  is 
indeed  down-wind  from  the  modeled 
city  and/or  is  likely  to  be  impacted  by 
the  city's  emissions.  This  determination 
is  made  using  surface  wind  data  to 
compute  resultant  wind  velocities  during 
certain  times  of  day  (Reference  5).  As 
described  in  Reference  5.  resultant  wind 
velocity  is  one  of  several  factors  used  in 
establishing  suitability  of  a  particular 
day  for  modeling  with  EKMA  and 
culpability  of  upwind  MSA's  for  the 
observed  high  ozone  on  the  day  in 
question. 

In  order  for  wind  data  to  be  suitable 
for  use  as  described  above,  it  should  be 
monitored  and  recorded  continuously  at 
at  least  two  properly  exposed  sites  not 
subject  to  microscale  influences.  Criteria 
for  acceptable  surface  wind 


measurements  are  contained  in 
Reference  17.  Most  appropriate 
locations  for  surface  wind  monitors  may 
vary  from  case  to  case.  However, 
generally,  one  should  be  at  the 
rawinsonde  site  (or  local  airport),  and  a 
second  should  be  in  the  predominantly 
downwind  direction  near  the  site  of 
expected  highest  ozone. 

V.  Summary 

The  following  data  bases  are 
recommended  for  regulatory 
apphcations  of  EKMA.  All  data  should 
be  carefuly  quality  assured. 

A.  Emissions  Data  (Section  rV.A). 

•  Seasonally  adjusted  hourly 
emission  rates  of  VOC.  NO,,  and  CO, 

•  Emissions  for  the  entire  MSA, 
spatially  resolved  on  a  county  basis, 
will  usually  suffice. 

•  Emissions  from  sources  with 
effective  stack  heights  greater  than  250m 
should  be  identified. 

•  Organic  species  identified  by  EPA 
in  previous  Federal  Register  notices  as 
"unreactive"  should  not  be  included  in 
the  inventory. 

B.  Air  Quality  Data  (Section  FV.B). 

•  At  least  five  continuously  operated 
reference  or  equivalent  ozone  monitors. 

•  At  least  two  NMOC  sampling  sites, 
with  samples  analyzed  using  GC  sum-of- 
species  or  the  PDFID  technique. 

•  At  least  two  continuously  operated 
reference  or  equivalent  NO,  monitors  so 
that  NO,.  NO.  and  N0»  are  measured  or 
estimated  at  each  NMOC  sampling  site. 

•  At  least  one  neighborhood  scale 
reference  or  equivalent  CO  monitor 
located  as  near  as  possible  to  one  of  the 
NMOC  and  NO,  sampling  sites. 

C.  Meteorological  Data  (Section  IV.C). 

•  At  least  two  surface  temperature 
monitoring  sites. 

•  At  least  two  surface  pressure 
monitoring  sites. 

•  At  least  two  sites  with  continuously 
measured  and  recorded  surface  wind 
velocities. 
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Appendix  J— Other  Measures  for 
Improving  Existing  Programs 

This  appendix  lists  a  number  of 
measures  that  have  been  identified 
which  will  improve  existing  VOC 
control  program  effectiveness.  In  many 
cases,  these  are  continuations  and 


improvements  to  existing  programs 
being  carried  out  by  EPA  and  States. 

a.  Monitor  and  Correct  Problems  in 
Inspection/Maintenance  Programs 

The  EPA  audits  of  inspection/ 
maintenance  programs  over  the  past  3 
years  as  part  of  the  National  Air  Audit 
System  have  identified  both 
considerable  accomplishments  by  State 
and  local  agencies  in  establishing  and 
operating  I/M  programs  successfully, 
and  a  variety  of  operating  problems.  The 
operating  problems  fall  into  the 
categories  of  improper  testing, 
incomplete  enforcement  of  the 
requirement  to  be  tested  on  schedule, 
and  poor  repair  effectiveness  for 
vehicles  which  fail  the  test.  The  latter 
manifested  by  high  repair  waivers  or 
small  emission  reductions  from  vehicles 
not  waived.  Additional  emission 
reductions  which  will  contribute 
towards  ozone  and  carbon  monoxide 
attainment  are  possible  from  correction 
of  these  operating  problems.  In  some 
I/M  programs  the  losses  in  potential 
emission  reductions  are  small,  but  in 
others  they  are  substantial. 

The  EPA  will  take  action  on  the 
operating  problems  in  a  particular  I/M 
program  whenever  it  appears  that  the 
combined  losses  due  to  those  operating 
problems  are  so  large  that  the  program 
is  not  achieving  the  minimum  emission 
reductions  that  were  originally  required 
for  SIP  approval.  These  reductions  (25 
percent  of  passenger  car  exhaust 
hydrocarbon  and  35  percent  of 
passenger  car  carbon  monoxide)  were 
estabhshed  by  a  series  of  EPA  policy 
memos  beginning  in  1978  based  on  the 
legislative  history  of  Clean  Air  Act 
section  172(b)(ll)(B). 

The  EPA  has  already  taken  action  on 
certain  I/M  programs,  and  further 
actions  will  follow  the  same  course.  In 
such  actions,  EPA  will  inform  the 
affected  State  that  its  operating 
problems  have  caused  the  I/M  program 
to  fall  short  of  the  required  reductions 
and  will  request  expeditious  submittal 
of  a  corrective  plan  for  the  I/M  program. 
The  corrective  plan  shall  provide  a 
schedule  of  commitments  to  take 
specific  measures  of  the  State's  own 
choosing  to  address  the  operating 
problems  identified.  The  corrective  plan 
would  not  have  to  be  a  formal  SIP 
revision,  but  if  a  State  did  not  submit  an 
acceptable  plan  EPA  would  make  a 
formal  call  for  a  SIP  revision  so  as  to 
begin  an  appropriate  sanction  process. 
Failure  to  provide  such  a  corrective 
revision  ultimately  would  result  in  a 
finding  of  SIP  inadequacy  and,  where 
appropriate,  a  finding  of  failure  to  make 
reasonable  efforts  to  submit  an 
adequate  SIP  revision  or  a  finding  of  SIP 


non-implementation.  If  a  State  did 
submit  a  corrective  plan,  but  the  State's 
corrective  actions  were  not  successful 
within  a  reasonable  period,  EPA  would 
make  a  formal  SIP  call  for  specific 
program  changes  that,  while  perhaps 
more  difficult  to  achieve,  would  have  a 
higher  likelihood  of  success  than  those 
tried  by  the  State. 

Many  I/M  programs  were  originally 
designed  to  provide  more  emissions 
reductions  that  the  minimum  required 
for  SIP  approval.  Such  programs  might 
experience  moderate  or  even  large 
operating  problems  without  affecting 
emission  reductions  to  the  point  of 
becoming  subject  to  the  process  just 
described.  The  EPA  will  continue  to 
encourage  and  support  the  States' 
efforts  to  reduce  operating  problems  in 
such  programs,  but  will  not  request 
corrective  plans  or  formal  SIP  revisions. 

Elsewhere  in  this  notice,  new 
requirements  relating  to  the 
improvement,  or  "enhancement,"  of  I/M 
programs  in  post-1987  nonattainment 
areas  are  proposed.  These  requirements 
include  a  periodic  assessment  of 
program  achievements  which  will 
supersede  the  process  described  above 
once  a  State  has  submitted  and  received 
approval  for  its  improved  I/M  program. 

b.  Improve  the  Skills  of  Implementing 
Personnel 

Due  to  the  complexity  of  VOC  control 
systems,  EPA,  State  and  local  agencies 
must  have  staff  capable  of  making 
determinations  regarding  such  matters 
as  compliance  and  application  of  LAER. 
The  EPA  intends  to  organize  a 
workgroup  comprised  of  representatives 
of  State  and  local  air  pollution  control 
agencies  to  meet  periodically  to  assess 
which  VOC  compliance  issues  need 
special  attention  and  to  determine  the 
best  way  to  address  each  one.  This 
would  lead  to  new  programs  to  increase 
the  training  of  staff  and  to  disseminate 
new  guidance  on  such  diverse  topics  as 
how  to  review  plant  records,  what 
reporting  is  useful,  and  how  to  perform 
capture  efficiency  calculations. 

In  addition  to  upgrading  the  VOC 
training  program,  EPA  has  committed  to 
use  the  VOC  Reasonably  Available 
Control  Technology  (RACT) 
Clearinghouse  to  disseminate  and  solicit 
information  pertinent  to  the  post-1987 
ozone  policy.  To  the  extent  practicable, 
EPA  will  use  the  Clearinghouse 
Newsletter  or  other  appropriate 
documents  to  publish  summaries  of 
relevant  meetings,  policy  and  guidance 
memoranda  issued  from  EPA's  Office  of 
Air  Quality  Planning  and  Standards, 
lists  of  ongoing  VOC  projects  within 
EPA  and  the  States,  updates  on  the 
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implementation  of  VOC  control 
programs  in  local  areas,  and  information 
on  State  RACT  determinations  for 
sources  not  covered  by  EPA  CTG's-  EPA 
is  considering  requiring  State  and  local 
participation  in  the  Clearingiiouse  as 
part  of  the  1988  grant  negotiations  so 
that  the  Agency  can  disseminate  this 
information  more  widely. 

c.  Enhance  Federal  and  State  Stationary 
Source  Compliance  Programs  j 

The  complexity  of  VOC  regulations 
and  the  noncompliance  status  of  many 
sources  suggest  the  need  for  a  more 
intense  effort  to  ensure  that  sources  , 
understand  and  comply  with  the        | 
applicable  rules.  The  EPA  intends  to 
improve  the  current  compliance 
programs  by  issuing  new  guidance  on 
how  State  and  local  agencies  should 
focus  their  compliance  efforts. 

First.  EPA  will  call  upon  State  and 
local  agencies  to  join  ^A  in  a  focused 
effort  to  get  "significant  violators"  to 
comply  with  existing  VOC  riiles.  This 
group  consists  of  sources  subject  to 
NSPS  and  "Class  A"  sources  (sources 
emitting  more  than  100  tons  per  year, 
with  or  without  controls).  Beyond 
conducting  its  own  program,  the  Agency 
will  identify  such  violators  for  State  and 
local  agencies  and  monitor  the  progress 
that  those  agencies  make  toward 
achieving  timely  compliance. 

Second.  EPA  will  expand  its  overview 
of  and  technical  support  for  State  and 
local  enforcement  activity.  The  EPA 
expects  to  increase  the  number  of  Class 
A  nonattainment  area  sources  for  which 
the  Agency  performs  an  overview  of 
State  and  local  inspections  and  increase 
its  review  of  State  and  local  agency  files 
on  those  sources.  The  EPA  expects  that 
these  program  improvements  would 
result  in  greater  consistency  in  the 
States'  application  of  existing  VOC  rules 
and  greater  emission  reductions. 

Third.  EPA  will  call  upon  enforcing 
agencies  to  conduct  annual,  rather  than 
the  current  biennial,  inspections  of 
nonattainment  area  sources  with  the 
potential  to  emit  more  than  100  tons  per 
year  without  controls  but  less  if 
controlled  ("Class  A2"  sources). 

Finally.  EPA  will  work  with  enforcing 
agencies  to  assess  the  potential 
emission  reductions  that  could  be 
achieved  by  improving  compliance  rates 
of  sources  with  potential  uncontrolled 
emissions  less  than  100  tons  per  year 
("Class  B '  sources).  The  EPA  will  be 
working  with  these  agencies  to  develop 
innovative  approaches  to  ensuring 
compliance  of  small  sources  (e.g.. 
compliance  assessment  without 
requiring  resource-intensive  inspections 
at  each  source). 


The  EPA  issued  a  memorandiun 
entitled  Small  VOC  Source  Compliance 
Strategy  on  July  6. 1987.  This  program 
scheduled  for  implementation  in  FT  1988 
provides  a  process  for  identifying  VOC 
categories  that  are  dominated  by  small   , 
bu!  important  contributor  to  ozone 
nonattainment.  This  nontraditional 
compliance  approach  consists  of  three 
components,  which  are  (1)  compliance 
promotion.  (2)  selected  inspections,  and 
(3)  enforcement. 

In  general,  compliance  promotion 
consists  of  State  and  local  agencies 
(along  with  EPA  Regional  Offices) 
implementing  a  campaign  to  ensure  that 
small  sources  are  aware  of  the  problem 
and  understand  the  VOC  air  quality 
requirements.  To  accomplish  this,  it  will 
be  necessary  to  identify  small  sources 
and  then  inform  these  sources  of  air 
quality  requirements  including  needed 
control  equipment  or  process  changes. 
The  second  component  of  the  small 
source  strategy  is  a  selected  inspection 
program  that  will  provide  State  and 
local  agencies  and  EPA  with  compliance 
information,  and  will  establish  a 
minimum  enforcement  presence. 
Resource  limitations  will  not  allow 
inspection  of  all  small  VOC  sources 
even  over  a  longer  period  of  time. 
However,  by  using  statistical  sampling, 
a  compliance  data  base  can  be 
developed  by  inspecting  a  relatively  low 
number  of  small  sources  from  selected 
small  VOC  source  categories. 
Conducting  selected  inspections  (as 
randomly  as  possible)  of  small  sources 
in  a  VOC  source  category  will  provide 
an  adequate  estimate  of  the  compliance 
rate  for  aQ  of  the  small  sources  in  that 
category. 

The  third  component  of  the  small 
VOC  source  strategy  is  to  bring  small 
violators  back  into  compliance  through 
enforcement  follow  up.  One  way  of 
doing  this  is  to  give  high  media 
exposures  to  enforcement  actions 
against  selected  violators.  This  should 
increase  enforcement  pressure  and 
credibility.  Another  useful  tool  is  an 
administrative  fines  program  which 
would  have  the  advantages  of  speed, 
flexibility,  and  certainty  writh  the  ability 
to  set  penalties  appropriate  to  the  nature 
of  the  violation. 

d.  Implement  or  Improve  Permit  Fee 
Program 

Section  110(a)(2)(K)  requires  the  SIP's 
to  contain  a  requirement  that  the  owner 
or  operator  of  each  major  stationary 
source  pay  to  the  permitting  authority  as 
a  condition  of  any  permit  refunded 
under  the  Act  "a  fee  sufficient  to  cover" 
the  reasonable  costs  of  the  permitting 
process  and  the  implementation  and 
enforcement  of  the  permit.  The  EPA's 


1981  F»ennit  Fee  Guideline  (EPA-450/2- 
81-003)  describes  this  requirement 

The  EPA  reviews  of  State  and  local 
permit  fee  programs  have  identified  both 
considerable  accomplishments  in 
establishing  and  operating  permit  fee 
programs  and  major  deficiencies.  The 
EPA  has  found,  for  example,  that  while 
some  agencies  fully  recover  the  cost  of 
implementing  permit  programs,  others 
still  lack  either  the  State  authority  or 
enforceable  provisions  in  the  SIP's  for 
permit  fees.  Other  agencies  have  the 
authority  but  have  failed  to  implement 
it.  and  still  others  collect  some  fees  but 
in  such  limited  amounts  that  they  fail  to 
cover  the  full  cost  of  issuing  and 
implementing  permits.  Deficient 
programs  not  only  deny  to  the  State  an 
important  source  of  revenue  in  meeting 
their  responsibilities  under  the  Act  but 
also  impose  inequities  on  adjacent 
States  and  hinder  their  efforts  to 
develop  adequate  fee  programs  and 
comply  with  EPA  guidance.  States  that 
have  permit  fee  systems  in  their  SIP's 
should  assess  the  adequacy  of  those 
programs  in  terms  of  fees  collected  to 
assure  that  they  are  adequate  to  recover 
the  full  cost  associated  with  reviewing, 
implementing,  and  enforcing  permit 
conditions  (except  for  court  costs). 
States  that  do  not  have  a  permit  fee 
system  are  encouraged  to  establish  and 
operate  such  a  program  consistent  with 
EPA's  Permit  Fee  Guideline. 

e.  Upgrade  Ambient  Monitoring 
Networks 

State  and  local  agencies  and  EPA  use 
air  quality  monitors  to  measure  the 
ambient  concentrations  of  ozone, 
nonmethane  organic  compounds 
(NMOC).  and  nitrogen  oxides.  These 
data  are  then  used  to  determine 
attainment  designations,  to  model  ozone 
control  strategies  to  determine  their 
adequacy  in  reducing  ozone 
concentrations,  and  to  establish  trends 
on  how  such  concentrations  change  over 
thse.  The  EPA  has  established  revised 
criteria  that  describe  what  constitutes 
an  acceptable  monitoring  network  for 
these  purposes.  The  Agency  intends  to 
require  some,  but  not  all.  States  to 
implement  a  program  that  would  require 
certain  nonattainment  areas  to  increase 
the  number  of  NMOC  monitors  and  the 
frequency  of  NMOC  monitoring.  The 
program  would  also  require  certain 
areas  to  increase  the  number  of 
operational  ozone  monitors  and.  in  some 
cases,  to  change  the  placement  of  those 
monitors. 


Appendix  K— Determining  Attainment 
Dates 

Long-Term  Areas  Subject  to  3  Percent 
Reduction  Requirement 

The  first  step  in  projecting  attainment 
dates  IS  to  determine  the  attainment 
levc  inventory.  This  is  the  inventory 
level  to  which  the  baseline  emissions 
must  be  reduced  for  attainment  to  occur. 

If  using  EKMA,  multiply  the  baseline 
inventory,  line  1(a)  in  the  worksheet,  by 
the  modeled  percent  reduction  target, 
line  1(b).  The  product  is  the  amount  by 
which  the  baseline  emissions  must  be 
reduced  to  produce  attainment.  Enter  in 
line  1(c).  Subtract  line  1(c)  from  the 
baseline,  line  1(a).  Enter  the  result  as  the 
attainment  level  inventory  in  line  1(d). 

If  using  the  Urban  Airshed  Model, 
typically  one  or  more  control  strategies 
will  be  tested  which  produce 
attainment.  Subtract  the  emissions 
reductions  "*  associated  with  the 
preferred  strategy  from  the  baseline 
inventory.  Enter  the  result  as  the 
attainment  level  inventory  in  line  1(d). 

Next,  the  baseline  inventory  must  be 
adjusted  by  subtracting  out  the 
requirements  of  EPA's  pre-1987  guidance 
and  any  other  measures  approved  into 
the  SIP  before  today's  action.  But  first, 
these  measures  must  be  adjusted  for 
effectiveness.  For  each  measure  which 
has  not  been  evaluated  for 
effectiveness,  multiply  the  expected 
reductions  by  80  percent.  For  measures 
which  have  been  evaluated,  multiply  the 
reductions  by  the  effectiveness  level 
determined  by  the  evaluation.  Total  the 
reductions,  enter  in  line  2(a),  and 
subtract  this  total  from  the  baseline 
inventory,  line  1(a).  Enter  as  the 
adjusted  baseline  inventory  in  line  2(b). 

Now,  the  adjusted  baseline  is 
projected  forward,  first  to  1992,  then  in 
3-year  increments  (1995, 1998,  2001,  etc.). 
This  projection  considers  growth  in 
emissions  for  any  source  affected  by 
federally-implemented  measures 
(FMVCP,  RVP.  onboard,  etc.)  and  only 
the  reductions  from  the  federally- 
implemented  measures  and  those  local 
measures  prescribed  by  EPA's  pre-1987 
guidance  or  approved  into  the  SIP 
before  the  date  this  policy  was 
proposed.  Only  growth  in  sources  affect 
by  federally-implemented  measures  is 
counted,  since  this  is  allowed  to  be 
offset  as  long  as  reductions  occur  from 
Federal  measures.  During  this  period, 
the  local  strategy  must  offset  all  other 

' '  *  These  emission  reductions  must  account  for 
appropriate  levels  of  effectiveness  of  measures 
contained  in  the  strategy. 


growth.  Enter  the  projections  starting  in 
line  3(a)  and  continuing  through  3(h)  if 
necessary.  The  local  strategy  must 
continue  to  achieve  a  net  3  percent 
reduction  per  year  on  average,  starting 
in  1988,  offsetting  all  growth  that  occurs 
after  the  federally-implemented 
measures  cease  to  provide  net 
reductions  (considering  growth  in 
sources  affected  federally-implemented 
measures).  Although  projections  after 
this  "low"  point  are  not  used  to 
determine  the  attainment  date,  they  are 
useful  to  show  total  the  amount  of 
growth  to  be  offset  by  local  control 
measures. 

As  discussed  in  the  Policy  Statement 
(Section  IV.B.),  States  should  provide  for 
expeditious  implementation  of  measures 
and  emission  reductions.  However,  as  a 
practical  matter,  1992  may  be  the 
earliest  opportunity  to  assess 
compliance  with  the  3  percent  annual 
reduction  requirement.  "Therefore,  for 
calculating  the  attainment  date,  the  first 
"rate  of  progress"  projection  is  made  for 
1992.  Enter  15  percent  of  the  adjusted 
baseline  inventory  in  line  4(a).  This  is 
the  amount  of  reductions  required 
locally  beyond  the  pre-1987 
requirements,  line  2(a).  Subtract  the  1992 
baseline  projection,  or  line  3(a),  from  the 
adjusted  baseline,  or  line  2(b).  If 
negative,  enter  zero.  Enter  in  line  4(b). 
This  is  the  net  amount  of  reductions 
from  federally-implemented  measures, 
considering  growth  in  sources  affected 
by  the  federally-implemented  measures. 
Add  lines  4(a)  and  4(b).  Enter  the  sum  in 
line  4(c).  This  is  the  net  amount  of 
reductions  from  all  measures  between 
the  baseline  and  1992.  Subtract  line  4(c) 
from  the  adjusted  baseline.  Enter  the 
result  in  4(d).  This  is  the  projected  1992 
emissions  level.  Compare  the  result  to 
the  attainment  level  inventory.  If 
attainment  has  not  been  reached, 
continue  until  one  of  the  projected  levels 
is  equal  to  or  below  the  attainment 
level. 

Subsequent  projections  are  made  on 
the  3-year  intervals  in  a  similar  fashion. 
Each  3-year  interval  adds  another  9 
percent  net  reduction  to  the  local 
strategy  (i.e.,  24  percent  in  1995,  33 
percent  in  1998,  42  percent  in  2001,  etc.). 

If  the  attainment  date  appears  to  fall 
on  one  of  the  interim  years  in  the  3-year 
projection  period,  baseline  projections 
should  be  made  for  both  of  the  interim 
years.  Then,  using  the  appropriate 
percentage  values  (24  percent  in  1995,  33 
percent  in  1988,  etc.)  and  following  the 
procedure  outline  in  lines  5(a)  through 
5(d),  determine  the  projected  "rate  of 


progress."  For  each  interim  year,  add  3 
percent  each  year  to  the  initial 
projection  level  (i.e.,  24  percent  in  1995, 
27  percent  in  1996,  30  percent  in  1997, 
etc.).  Add  the  local  reduction  to  any 
incremental  reductions  from  federally- 
implemented  measures  between  this 
year  and  the  previous  year  (use  zero,  if 
no  reductions  occurred)  and  add  any 
reductions  from  federally-implemented 
measures  in  previous  projection  periods 
since  the  baseline.  Total  the  reductions 
from  the  local  and  Federal  measures. 
Subtract  the  total  from  the  adjusted 
baseline.  This  is  the  projected  inventory. 
Attainment  is  projected  in  the  year 
where  the  projected  inventory  is  equal 
to  or  below  the  attainment  level 
inventory. 

Short-Term  Areas 

Areas  able  to  demonstrate  attainment 
within  3  years  after  EPA  approval  of  the 
SIP,  or  4  years  after  the  SIP  due  date, 
are  not  subject  to  the  percent  reduction 
requirement.  For  purposes  of  the  short- 
term  attainment  demonstration,  and  to 
avoid  the  3  percent  annual  requirement, 
these  areas  can  only  count  reductions 
that  would  occur  from  federally- 
implemented  measures,  the  pre-1987  SIP 
requirements,  and  any  measures 
adopted  (and  EPA-approved)  before 
today's  proposal.  Procedurally,  this  is 
the  same  as  the  baseline  projection 
calculation  (step  3)  used  by  long-term 
areas  except  that  the  short-term  area 
may  consider  all  emissions  growth 
(either  positive  or  negative)  in  the 
emission  projections.  The  attainment 
level  inventory  is  determined  in  the 
same  way  as  for  long-term  areas  (step 
1).  However,  it  is  not  necessary  to  adjust 
the  baseline  inventory  to  remove  the 
pre-1987  required  reductions  (step  2).  As 
an  example,  assume  a  prospective  short- 
term  area  has  an  unadjusted  baseline 
inventory  of  100,000  tons/year,  and  an 
attainment  inventory  of  85,000  tons/ 
year.  Projecting  the  baseline  gives  a 
1992  inventory  of  86.000  and  a  1995 
inventory  of  84,000  tons/year.  If  the  1994 
projections  were  at  or  below  85,000 
tons /year,  the  area  could  successfully 
demonstrate  attainment  in  the  short 
term.  However,  as  described  in  section 
IV.B.  of  the  policy,  the  area  could  not 
supplement  the  baseline  projections 
with  additional  local  reductions  in 
attempting  to  achieve  the  attainment 
level  inventory  in  1994,  without  being 
subject  to  the  3  percent  annual  reduction 
requirement  beginning  in  1988. 
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ATTAINMeNT  DATE  WORKSHEET 


1.  (a)  Unadjusted  baseline  (tpy) ^~~ 

^)  Percent  reduction  target  (EKMA) _ — - 

(c)  Reductions  required  to  attain.  Multiply  line  1(a)  by  line  M,t) 

(d)  Attainment  level  inventory.  Subtract  line  1(c)  from  line  1(a).... - 


2.  <a)  Pre-1987  required  measures  (after  adjustment  for  effectiveness) 
(b)  Ac^ted baseline.  Subtract  hne 2(a)  from  line  1(a) • "' ■■■::"""""""™"rr;v";: ■ 

3.  Adjusted  baseline  projections.  (Include  effect  of  federally-implemented  measures  plus  any  growth  in  sources  affected 
by  federaMy-impiemenied  measures.) 

(a)  1992. 


(b)199S. 
(c)1998. 
(d)2001. 
(e)2004. 
(f)2007.. 
(9)2010. 


Steps  4  through  7  below  apply  only  to  leng-term  areas  subject  to  the  percent  reduction  requirement 


4. 1992  rate  of  progress  projection: 

(a)  Enter  15  percent  of  line  2(b). 

(b)  Subtract  Hne  3(a)  from  line  2(b)  (if  negative,  enter  zero) 

(c)  Add  lines  4(a)  and  4(b) .- - 

(d)  Subtract  line  4(c)  from  line  2(b) — ^ 

5. 1995  rate  of  progress  projection: 

(a)  Enter  24  percent  of  line  2(b) •"•••• 

(b)  Subtract  line  3(b)  from  line  3(a)  (if  negative,  use  zero).  Add  line  4(b).. 

(c)  Add  lines  5(a)  and  5(b) - 

(d)  Subtract  Hne  5(c)  from  Hne  2(b) 

6.  1998  rate  of  progress  projection: 

(a)  Enter  33  percent  of  line  2(b) — 

(b)  Subtract  fine  3(c)  from  Hne  3(b).(M  negative,  use  zero).  Add  line  5(b). 

(c)  Add  fines  6(a)  and  6(b) » 

(d)  Subtract  line  6(c)  from  line  2(b). 


(Exam- 
ple) 

103,000 

55 

56,650 

46.350 

3,000 

100,000 


66,000 
83,000 
84,000 
86,000 
89,000 
92,000 
96,000 


15,000 
14,000 
29.000 
71,000 

24.000 
17,000 
41,000 
59.000 

33,000 
17.000 
50,000 
50,000 


If  line  5(d)  is  less  ttian  or  equal  to  line  1(c),  stop.  Othenwse,  go  on 

7.  Additional  projections  (2001,  etc.):  .      ,.       ^„  . .     onn<   ci  .»»,o»„» 

(a)  Repeat  step  5.  adding  9  percent  to  line  5(a)  for  each  successive  projection  (i.e.,  42  percent  for  2001.  51  percent 

for  2004  etc ) 

(b)  Stop  when  projections  are  less  than  or  equal  to  line  1(c).  Attainment  is  expected  to  occur  on  or  before  the  date 

of  ttiis  projection. 


Appendix  L — Detemnning  "Rate  of 
Progress"  for  NO,t — ^An  Example 

The  post-1987  policy  allows  any  area 
to  adopt  an  NO.-based  control  strategy, 
as  long  as  the  required  VOC  controls  are 
also  adopted  and  implemented.  (The 
EPA  expects  most  areas  adopting  NO. 
strategies  will  adopt  a  combination 
VOC/NO,  strategy.)  Long-term 
nonattainment  areas  which  are  subject 
to  the  3  percent  VOC  annual  reduction 
requirement  and  which  adopt  NO, 
control  strategies  must  determine  an 
annual  NO,  rate  of  reduction.  This  rate 
is  required  to  result  in  attainment  as 
expeditiously  as  a  VOC-only  strategy. 
The  procedure  for  determining  this  rate 
is  contained  in  Section  IV.D.  "Role  of 
Nitrogen  Oxides  (NO,)"  in  the  Policy 
Statement.  This  Appendix  describes  the 
application  of  this  procedure  to  the  area 
in  the  Appendix  K  example. 

Example 

Assume  that  a  long-term  (beyond 
1994)  nonattainment  area  is  submitting  a 


post-1987  SIP  with  a  combination  VOC/ 
NO,  control  strategy.  If  the  area  were 
adopting  only  VOC  control  measures, 
the  area  would  be  subject  to  the  annual 
3  percent  VOC  reduction  requirement. 
Since  the  area  is  adopting  a  combination 
VOC/NO,  strategy,  an  NO,  annual  rate 
of  reduction  must  be  determined  using 
the  four-step  procedure  described  in 
section  IV.D  of  the  policy. 

Step  7— The  area  performs  a  modeling 
analysis  to  determine  the  attainment 
date  which  would  result  from  a  VOC- 
only  control  strategy  achieving  at  least  3 
percent  per  year.  The  attainment  date  is 
determined  using  Appendix  K 
procedures.  In  the  modeling  analysis, 
the  area  can  make  assumptions 
regarding  projected  NO,  emission 
changes  which  are  expected  to  occur  if 
the  State  implemented  no  NO, 
measures.  (These  could  include  the 
FMVCP.  NSPS.  growth  or  decline  in 
NO,-emitting  sources,  etc.)  The 
Appendix  K  example  area  would  need  a 
55  percent  VOC  reduction  to  attain  and 
attainment  would  occur  in  the  year  2000. 


Step  2— This  step  requires  a  second 
modeling  analysis  to  determine  the  VOC 
reduction  target  necessary  to  attain, 
based  on  the  addition  of  NO,  reductions 
projected  to  occur  from  the  locally- 
adopted  NO,  control  strategy.  For  this 
example,  assume  that  the  local  NO, 
measures  are  expected  to  achieve  a  30 
percent  emission  reduction.  This 
reduction  would  be  used  as  input  to  the 
model.  Assume  that,  with  this 
information,  the  analysis  shows  that  a 
40  percent  VOC  reduction  will  result  in 
attainment. 

Step  5— This  step  is  where  the  NO, 
annual  reduction  requirement  is 
determined.  The  policy  requires  that  the 
VOC/NO,  strategy  achieve  attainment 
as  early  as  a  VOC-only  strategy. 
Therefore,  the  locally-adopted  NO, 
reduction  is  simply  divided  by  the 
number  of  years  required  to  attain 
(starting  from  the  date  of  the  SIP  call) 
using  only  a  VOC-based  strategy. 
Hence,  in  the  example,  the  local  NO, 
reductions  (30  percent)  are  divided  by 
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the  number  of  years  from  the  SIP  call 
(1988)  to  attainment  (2000).  or  13  years. 
Note  that  the  starting  and  ending  years 
are  included  in  the  calculation,  since  the 
percent  reduction  applies  to  those  years 
as  well  as  to  the  years  in  between. 
Hence,  the  NO,  reduction  requirement  is 
30  divided  by  13.  or  2.3  percent  per  year, 
rounded  to  the  nearest  tenth  of  a 
percentage. 

Step  4— In  this  step,  the  alternate 
(lower)  VOC  annual  reduction 
requirement  is  determined,  since  less 
overall  VOC  reduction  is  needed  to 
attain,  due  to  the  addition  of  legally 
adopted  NO,  control  measures.  For  this 
step,  federally  implemented  and  pre- 
1987  requirements  are  excluded.  In  the 
example  in  Appendix  K  these  measures 
account  for  a  maximum  of  17,000  tons/ 
year  reduction  (17  percent)  by  1995.  (It 


Appendix  M— Timing  of  Key  Policy  Requirements 
By  Category: 


does  not  matter  that  the  reduction 
diminishes  after  1995.  since  the  local 
VOC  strategy  must  offset  any  growth 
from  1995  on.  in  addition  to  achieving 
the  required  reduction  rate.)  Therefore, 
the  locally-adopted  VOC  strategy  must 
achieve  the  remainder  of  the  overall 
reduction  required  to  attain  or  40 
percent  minus  17  percent,  or  23  percent. 
The  new  VOC  reduction  requirement 
then  becomes  23  divided  by  13.  or  1.8 
percent  per  year,  rounding  to  the  nearest 
tenth  of  a  percentage. 

For  purposes  of  determining 
compliance  with  the  VOC  and  NO, 
reduction  requirements,  EPA  requires 
that,  initially,  by  the  5th  year  from  the 
SIP  call  (and  subsequently  at  3-year 
intervals)  the  State  achieve  the  required 
reductions,  to  the  nearest  higher 
percentage  point.  In  this  example,  then, 


the  reductions  which  the  State  must 
show  by  1992  would  be  found  by 
multiplying  2.3  percent  for  NO,  and  1.8 
percent  for  VOC  each  by  5.  Thus,  the 
reduction  required  by  1992  is  12  percent 
for  NO,  (rounded  up  from  11.5)  and.  for 
VOC  it  is  9  percent  (no  rounding 
necessary).  Similarly,  the  1995  reduction 
requirements  are  2.3  times  3,  or  7 
percent  for  NO,  (rounded  up  from  6.9). 
and  1.8  times  3,  or  6  percent  for  VOC 
(rounded  up  from  5.4).  By  1998.  then,  the 
cumulative  reduction  requirement  would 
be  26  percent  for  NO,  [12+7+7]  and  21 
percent  for  VOC  (9-(-6-f-6).  The  balance 
of  the  reduction  needed  to  attain  is  then 
due  by  the  end  of  the  projected 
attainment  year  (2000).  or  4  percent  for 
NO,  and  2  percent  for  VOC. 


Event 


Draft  Emission  Inventory 

Maximize   Effectiveness   of   Existing   Pro- 
grams. 

Pre- 1987  Requirements  (including  adopted 
measures  approved  by  EPA). 
Post-1987  Requirements: 
a.  Enhanced  l/M  (if  applicable) 


b.  3  Percent  Annual  Reduction  Requirement. 

c.  NewCTTG.'s 


d.  Initial  SIP: 

•  Isolated  Rural  Areas  Lacking  AQ  Data.. 

•  Areas  Needing  Long-Term  Measures.... 


Time  allowed 


1  year 

Up  to  2  years.. 


Up  to  4  years  (unless  earlier  implementation 
would  advance  attainment). 

Up  to  6  years  (unless  earlier  implementation 
would  advance  attainment)  (>.16  ozone  or 
17  CO  earlier). 

Starting  year  of  SIP  call  ending  year  of  attain- 
ment. 

Min.  1  year  to  almost  2  years 


Up  to  2  years  for  CTG's  I.  II;  1  additional  year 
for  air  quality  analysis  and  measures,  if  re- 
quired. 

Up  to  5  years  to  complete  adoption. 


Due  date 


1  yr  after  SIP  call. 

2  yrs  after  SIP  call  (submitted  with  initial  SIP). 

Up  to  4  yrs  after  SIP  call. 


Up  to  6  yrs  after  SIP  call. 


Ckjmpliance  checked  initially  5  yrs  after  SIP 
call,  then  every  3  yrs  until  attainment. 

Jan.  after  publication  of  CH'G  (if  issued  by 
previous  Jan.). 

No  later  than  3  yrs  after  SIP  call,  except 
minimum  RACT  due  in  2  yrs. 

No  later  than  5  yrs  after  SIP  call. 


(.except  2  yr  SIP  must  include  demonstration  of  attainment,  identify  long-term  measures,  fully  adopt  other  measures) 


•  AH  other  areas 

e.  Revised  SIP's  and  Attainment  Demonstra- 
tions. 

f.  Governor's  Commitment  to  Develop  SIP 

g.  State/EPA  Review  of  SIP  Development 

h.  Implementation  of  CO  Hotspot  Measures.... 
i.  Implementation  of  Post-1987  RACT 


Up  to  2  years 

Approx.  6  years. 


3  months 

6  months 

Up  to  6  years.. 
Up  to  6  years.. 


No  later  than  2  yrs  after  SIP  call. 

Initially  7  yrs  after  SIP  call,  then  every  6  yrs. 

3  months  after  SIP  call. 

6  months  after  SIP  call. 

No  later  than  6  yrs  after  SIP  call. 

No  later  than  6  yrs  after  SIP  call. 


By  Due  Date: 


Due  Date  (after 
SIP  call) 


3  months 
6  months 
1  year 


Event 


Governor's  commitment. 

State/EPA  review  of  SIP  development. 

Draft  emission  inventory. 
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Due  Date  (after 
SIP  call) 


2  years.. 


Event 


3  years.. 

4  years.. 

5  years.. 

6  years.. 

7  years.. 


Initial  SIP  (except  areas  needing  long-term  measures;  see  above). 

Maximize  effectiveness  of  existing  program. 

Air  quality  data  and  additional  measures,  if  applicable— isolated  rural  areas  lacking  data. 

Implementation  of  pre- 1987  requirements  (see  above). 

Adoption  of  long-term  measures  (SIP  submittal). 

Compliance  with  15  percent  reduction  requirement  (long-term  areas). 

Implementation  of  enhanced  l/M  (see  above). 

Implementation  of  CO  hotspot  measures. 

Implementation  of  post- 1987  PACT. 

Revised  SIP  and  attainment  demonstration. 


(FR  Doc.  87-26881  Filed  11-23-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  135  and  145 

(Docket  No.  25454;  Notice  No.  87-121 

Revision  of  Foreign  Repair  Station 
Rules 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTKHC  Notice  of  proposed  rulemaking 
(NPRM).  


SUMMARY:  This  notice  proposes  to 
update  the  regulations  for  certificating 
foreign  repair  stations  to  accommodate 
the  increasing  demand  for  maintenance 
and  alteration  of  U.S.-registered  aircraft 
manufactured  worldwide.  This  proposal 
would:  (1)  Modify  the  requirement  for 
determination  of  need  before  a  foreign 
repair  station  may  be  considered  for 
U.S.  certification,  and  (2)  modify  the 
limitations  on  the  scope  of  work  that  a 
foreign  repair  station  may  perform  on 
U.S.-registered  aircraft,  and  engines, 
propellers,  appliances,  and  component 
parts  for  use  on  U.S.-registered  aircraft. 
In  addition,  it  is  proposed  that  a  foreign 
or  domestic  manufacturer  of  a  product 
for  which  it  holds  a  U.S.  type  certificate 
and  that  is  certificated  by  the  FAA  as  a 
repair  station,  be  allowed  to  return  to 
ser\'ice  a  component  maintained  or 
altered  by  a  noncertificated  source 
subject  to  specified  conditions.  Lastly,  to 
be  consistent  with  the  air  carrier 
operating  rules,  the  air  taxi/commercial 
operator  rules  would  be  amended  to 
permit  the  airworthiness  release  to  be 
signed  by  a  person  authorized  by  a  U.S.- 
certificated  foreign  repair  station.  This 
action  is  part  of  a  general  project 
underway  to  review  and  update  all 
Federal  Aviation  Regulations  (FAR) 
governing  repair  stations. 

DATES:  Comments  must  be  received  on 
or  before  January  25. 1988. 
ADDRESSES:  Comments  on  this  notice 
may  be  mailed,  in  duplicate,  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket 
(AGC-204).  Docket  No.  25454.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591.  Comments 
delivered  must  be  marked:  Docket  No. 
25454.  Comments  may  be  examined  in 
Room  915-G  on  weekdays  between  8:30 
a.m.  and  5:00  p.m..  except  on  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 
Leo  Weston,  Aircraft  Maintenance 
Division  (AFS-340),  Office  of  Flight 
Standards.  Federal  Aviation 
Administration,  800  Independenc« 


Avenue,  SW..  Washington,  DC  20591. 
telephone  (202)  267-8203. 
SUPPtXMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rules  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  In  particular,  comments 
are  invited  which  relate  to  any  potential 
economic  impact  and  to  the  impact  on 
international  trade  that  may  result  if  the 
proposals  contained  in  this  notice  are 
adopted.  Communications  should 
identify  the  regulatory  docket  or  notice 
number  and  be  submitted  in  duplicate  to 
the  above  address.  All  written 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date,  in  the  Rules  Docket  A 
report  sunmiarizing  each  substantive 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  to  have  the 
FAA  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 
notice  must  submit  with  their  comments 
a  self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  25454."  The 
postcard  will  be  dated,  time  stamped, 
and  returned  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  written  request 
to  the  Federal  Aviation  Administration. 
Office  of  Public  Affairs.  Attention: 
Public  Inquiry  Center.  APA-430.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  11-2A.  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedures. 

Background 

Subpart  C.  Part  145.  of  the  FAR. 
Foreign  Repair  Stations,  has  its  origin  in 
Civil  Air  Regulation  (CAR)  Part  52  by  an 
amendment  adopted  in  1949  as  §  52.38 
(14  FR  623;  February  11, 1949).  The 
purpose  of  the  amendment  was  to 
provide  for  the  issuance  of  foreign  repair 
station  certificates  for  facilities  located 
outside  the  United  States  where  the 


Administrator  would  find  that  "such 
agencies  are  needed  for  the 
maintenance,  alteration,  and  repair  of 
United  States  aircraft  operated  outside 
of  the  United  States."  Because  of  the 
lack  of  repair  agencies  authorized  to 
perform  work  on  U.S.-registered  aircraft 
in  certain  areas  outside  the  United 
States  at  that  time,  considerable 
inconvenience  to  aircraft  owners,  pilots. 
and  operators  conducting  international 
flight  operations  resulted.  It  was 
recognized  that  certification  of  foreign 
agencies,  even  those  not  staffed  with 
holders  of  U.S.  airman  certificates, 
would  expedite  the  maintenance,  repair, 
and  return  to  service  of  U.S.  aircraft  in 
those  areas  where  certificated  repair 
stations  were  not  available.  Consistent 
with  the  concept  that  the  maintenance 
was  to  be  performed  on  U.S.-registered 
aircraft  in  areas  outside  the  United 
States,  the  scope  of  a  certificated  foreign 
repair  station's  authority  provided  for  in 
S  52.38  was  limited  to  "performance  of 
work  on  aircraft  which  are  used  in 
operations  conducted  in  whole  or  in  part 
outside  the  United  States  *  *  *."  CAR 
Part  52  was  revised  in  1952  (17  FR  2981; 
April  5. 1952)  with  §  52.38  becoming 
S  52.50.  When  the  Civil  Air  Regulations 
were  recodified  in  1962.  CAR  Part  52 
became  FAR  Part  145.  and  CAR  §  52.50 
became  S§  145.71  and  145.73  (27  FR 
6662;  July  13. 1962). 

On  July  1. 1986.  the  FAA  prepared  two 
draft  internal  action  notices  which  were 
later  revised  October  3, 1988.  The  first 
addressed  foreign  repair  station 
privileges  and  responsibiUties  under 
Part  145  and  the  eligibility  of 
replacement  parts  for  return  to  service 
on  U.S.-registered  aircraft.  The  second 
addressed  air  carrier  privileges  and 
responsibilities  under  Parts  121  and  135 
when  using  noncertificated  sources  for 
parts.  The  draft  action  notices  did  not 
represent  new  FAA  policy. 

Although  it  is  not  regular  or  required 
practice  for  the  FAA  to  solicit  comments 
on  internal  guidance  material,  such  as 
action  notices,  the  original  notices  were 
broadly  circulated  to  be  consistent  with 
the  FAA's  practice  of  seeking 
constructive  input  and  promoting 
international  cooperation.  The  FAA 
received  comments  from  34  different 
organizations  including  several  foreign 
civil  aviation  authorities.  Several  of  the 
commenters  were  of  the  opinion  that 
existing  rules  and  practices  required 
substantive  change,  and  that,  to  be  in 
accordance  with  the  Administrative 
Procedure  Act.  a  rulemaking  proceeding 
was  appropriate.  On  October  10. 13,  and 
14. 1986.  a  meeting  was  held  in  Paris. 
France,  by  the  FAA  and  representatives 
of  CAA  (United  Kingdom).  DGAC 
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(France),  LBA  (West  Germany),  and 
RLD  (The  Netherlands)  to  discuss  some 
of  the  issues  covered  in  the  draft  action 
notices.  At  the  meeting,  the  FAA  stated 
that  it  would  review  the  regulations 
pertaining  to  maintenance  and 
alterations  that  may  be  performed  by 
foreign  repair  stations  and  original 
equipment  manufacturers. 

In  addition,  the  FAA  has  received 
petitions  from  the  Air  Transport 
Association  of  America  (Docket  No. 
25169)  and  the  Regional  Airline 
Association  (RAA)  (Docket  Nos.  25162 
and  25163)  that  request  changes  to  the 
FAR  to  clarify  the  rules  and  expand  the 
availability  of  foreign  repair  stations 
and  foreign  aircraft  manufacturers  for 
the  maintenance  and  alteration  of  U.S.- 
registered  aircraft  and  components, 
whether  or  not  such  aircraft  are  used 
wholly  or  partly  outside  the  United 
States.  In  accordance  with  FAA's 
procedural  rules,  summaries  of  these 
petitions  were  published  in  the  Federal 
Register  (52  FR  5309;  February  20. 1987); 
(52  FR  8078;  March  16. 1987);  and  (52  FR 
8918;  March  20, 1987)).  The  petitions  and 
the  public  comments  received  on  these 
petitions  have  been  reviewed  and 
considered  by  the  FAA  insofar  as  the 
petitions  relate  to  subject  matter  within 
the  scope  of  this  notice.  Such  related 
comments  have  been  considered  in  the 
preparation  of  this  notice  and  are 
considered  a  part  thereof.  Issues  in  the 
petitions  not  covered  herein  will  be 
acted  upon  separately. 

The  environment  in  civil  aviation  has 
changed  significantly  since  the 
regulations  now  covered  in  Subpart  C  of 
Part  145  were  first  adopted  in  1949.  More 
foreign-manufactured  aircraft  are  being 
flown  by  U.S.  operators,  and  the  need 
for  increased  maintenance  capability  for 
U.S.-registered  aircraft  fiom  both  foreign 
manufacturers  and  U.S.-certificated 
foreign  repair  stations  has  dramatically 
grown  in  the  past  38  years.  This  is 
reflected  by  exemptions  that  have  been 
granted  in  recent  years  related  to 
maintenance  and  alterations  performed 
by  foreign  repair  stations.  Exemptions  to 
§§  145.71  and  145.73  have  authorized 
U.S.-certificated  foreign  repair  stations 
to  perform  work  on  foreign 
manufactured  products  to  be  used  on 
U.S.-registered  aircraft  that  may  not  be 
operated  outside  the  United  States. 
Exemptions  from  the  operating  rules 
have  also  been  issued  to  air  carriers  to 
permit  them  to  use  other  than  U.S.- 
certificated  airmen  (foreign 
manufacturers  and  foreign  U.S.- 
certificated  repair  stations)  to  repair  and 
return  to  service,  under  the  provisions  of 
the  air  carrier  operating  rules.  U.S.- 
registered  aircraft  and  components. 


Many  of  today's  U.S.  air  carriers  use 
foreign-manufactured  aircraft  and  other 
aeronautical  products.  This  is.  in  part,  a 
result  of  multinational  consortiums  and 
cooperative  agreements  to  manufacture 
and  market  domestic  and  foreign 
products  between  U.S.  and  foreign 
manufacturers.  In  recent  years,  the  type 
and  number  of  aircraft  and  aircraft  parts 
manufactured  in  one  or  more  foreign 
countries  and  used  by  U.S.  operators  in 
the  United  States  have  grown  rapidly. 
Many  U.S.  air  carriers  use  foreign- 
manufactiu«d  aircraft  and  products  as 
the  prime  elements  of  their  fleets.  The 
RAA  indicates  in  its  petition  cited  above 
that  its  member  airlines  are  heavily 
dependent  upon  foreign-manufactured 
aircraft.  Almost  all  aircraft  used  by 
RAA  members  that  have  passenger 
capacities  exceeding  19  seats  are  foreign 
manufactured.  Furthermore,  of  the  top  15 
passenger-type  aircraft  in  regional 
service  in  1985. 10  were  foreign 
manufactured.  These  aircraft  constituted 
60  percent  of  the  total  seating  capacity 
of  the  regional  airline  industry  in  1985. 
Under  current  regulatory  limitations, 
foreign  manufacturers,  with  or  without 
an  FAA  foreign  repair  station  certificate, 
have  been  unable  in  many  situations  to 
repair  their  products,  even  to  the  extent 
that  warranty  work  has  been  curtailed. 

U.S.-certificated  foreign  repair 
stations,  subject  to  FAA  determination 
of  acceptability  and  surveillance,  meet 
the  same  standards  as  required  of  U.S.- 
certificated  domestic  repair  stations 
under  the  provisions  of  Part  145,  except 
as  related  to  the  requirements  for 
supervisory  and  inspection  personnel 
set  forth  in  §§  145.39  through  145.43. 
Sections  145.39  through  145.43,  as  well 
as  §§  121.378(a)  and  135.435(a),  require 
that  persons  directly  in  charge  of 
maintenance  and  inspection  of  U.S.- 
registered  aircraft  have  a  current  U.S. 
airman  certificate.  However,  both  the 
Civil  Aeronautics  Act  of  1938,  as 
amended  (49  U.S.C.  401  et  seq. 
Repealed.  Pub.  L.  85-726.  Title  XIV. 
section  1401(b).  Aug.  23. 1958,  72  Stat. 
806),  and  the  successor,  the  Federal 
Aviation  Act  of  1958,  as  amended  (49 
U.S.C.  1301  etseq.),  specifically  provide 
that  individuals  employed  outside  the 
United  States  in  charge  of  the 
inspection,  maintenance,  overhauling,  or 
repair  of  aircraft,  aircraft  engines, 
propellers,  or  appliances  may.  to  the 
extent  the  Administrator  may  provide, 
be  excepted  from  the  requirement  to 
hold  an  appropriate  U.S.  airman 
certificate.  This  was  recognized  in  the 
promulgation  of  the  foreign  repair 
station  regulations  in  1949.  Thus,  when 
found  properly  qualified  and  certificated 
by  the  FAA,  a  foreign  repair  station, 


operating  in  accordance  with  FAA 
requirements  and  surveillance,  can 
provide  proper  maintenance  and 
alteration  on  U.S.-registered  aircraft  and 
their  components.  This  capability  does 
not  depend  on  the  aircraft's  physical 
location  at  the  time  maintenance  or 
alteration  is  required.  Current  FAA 
regulations  include  geographical 
restrictions.  It  now  appears  appropriate 
to  consider  modifications  of  such 
restrictions. 

Planned  Actions 

The  FAA  plans  an  in-depth  review  of 
Part  145  to  amend  it  and  related  parts  of 
the  FAR  as  appropriate.  To  the  extent 
possible,  the  rules  will  be  updated  to 
establish  requirements  consistent  with 
present  and  known  future  industry 
needs.  This  planned  action  recognizes 
the  changing  worldwide  environment 
relating  to  the  manufactiu^  of  aircraft 
and  related  parts  and  to  the 
maintenance  and  alteration  of  those 
products,  as  well  as  the  role  of  repair 
stations  in  today's  aviation 
environment.  The  overall  regulatory 
project  will  be  extensive  and  cannot  be 
completed  in  the  near  term.  However, 
the  extent  and  conditions  under  which 
foreign  repair  stations  and  aircraft 
manufacturers  may  exercise  the 
privileges  of  an  FAA  certificated  repair 
station  under  Part  145  can  be  updated  in 
a  timely  manner  by  a  more  limited 
effort. 

The  expressed  need  for  increased 
availability  of  manufacturer  and  foreign 
repair  station  maintenance  capability 
can  be  met  by  amending  §§  145.71  and 
145.73  and  by  adding  a  new  paragraph 
to  §  145.47.  "rhe  immediate  concerns 
expressed  in  many  of  the  comments  on 
the  draft  FAA  action  notices,  as  well  as 
in  the  petitions  for  rulemaking  referred 
to  above,  would  largely  be  met  by  the 
actions  proposed  herein.  In  the  overall 
review  and  amendment  planned  for  Part 
145,  it  is  envisaged  that  other  parts  will 
be  affected.  Amendments  to  Parts  21,  43, 
91, 121. 135,  and  187,  and  possibly  other 
parts  of  the  regulations,  may  be 
proposed  and  covered  at  that  time. 
However,  this  rulemaking  is  limited  in 
scope  to  Subparts  B  and  C  of  Part  145 
and  to  a  related  amendment  to  Part  135 
to  make  it  consistent  with  Part  121. 

Discussion  of  Proposal 

United  States  operators  have 
expressed  a  need  for  expanded  access 
to  U.S.-certificated  foreign  repair 
stations  for  maintenance,  alteration,  and 
preventive  maintenance  of  their  aircraft, 
engines,  propellers,  appliances,  and 
component  parts  because  of  the 
increased  worldwide  demand  for 
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maintenance  and  the  increasing  amount 
of  foreign-manufactured  equipment 
being  used  by  U.S.  operators.  This  can 
be  accomplished  by  the  proposed 
changes  to  Subpart  C,  Part  145,  that 
would  modify  restrictions  on  who  may 
apply  for  U.S.  certification  as  a  foreign 
repair  station  and  the  limitations  on  the 
work  that  can  be  performed  by  such  a 
repair  statioiu 

It  is  anticipated  that  by  modifying 
these  restrictions  related  to  a 
determination  of  need  and  to  the  scope 
of  woric  to  be  conducted  by  foreign 
repair  stations,  a  number  of 
noncertificated  foreign  facilities  will 
apply  for  FAA  certification.  This  will 
have  some  impact  on  FAA  certification 
and  surveillance  resources.  It  is  difficult 
to  anticipate  the  increase  in  foreign 
repair  stations  that  might  occur  if  this 
proposal  were  adopted.  There  are  now 
approximately  200  foreign  repair 
stations.  However,  even  with  an 
increase  of  SO  to  100  percent  in  the 
number  of  foreign  repair  stations,  that  is 
to  a  total  of  300  to  400,  the  domestic 
experience  indicates  that  the  resource 
impact  should  be  minimal,  and  the  FAA 
will  respond  to  the  increased  workload. 
The  FAA  welcomes  comments  and 
information  that  would  support  more 
accurate  estimates. 

In  addition,  an  adjustment  of  the  fees 
charged  for  certification  and 
surveillance  of  foreign  repair  stations  as 
specified  in  Part  187,  Appendix  A,  will 
be  considered  in  a  separate  rulemaking 
project.  Depending  upon  the  time  and 
resources  available,  the  fee  issues  may 
be  included  in  the  overall  review  of  Part 
145.  Other  resource  requirements  will  be 
treated  in  the  normal  FAA  planning  and 
budget  process.  The  certification  and 
surveillance  responsibilities  of  the  FAA 
for  foreign  repair  stations  will  make  full 
use  of  information  provided  by  local 
airworthiness  authorities  where 
appropriate.  This  will  also  enhance  the 
capabilities  of  the  FAA  inspector  work 
force.  In  any  event,  there  will  be  no 
derogation  in  safety  because  of  the  rule 
if  adopted  as  proposed. 

Notwithstanding  the  intention      I 
proposed  herein  to  increase  the       I 
availability  of  repair  stations  and  to 
broaden  the  scope  of  work  that  can  be 
performed  by  foreign  repair  stations,  the 
FAA  does  not  intend  that  U.S.  foreign 
repair  station  certificates  be  used  in  a 
manner  that  does  not  relate  to  the 
support  of  U.S.-registered  aircraft  or  U.S. 
operators.  Further,  it  is  necessary  to 
retain  a  provision  which  requires  a 
showing  of  need  to  avoid  situations  that 
could  develop  where  certification  is 
requested  where  no  reasonable  need 
could  be  expected  to  develop.  This 


provision  will  ensure  that  foreign  repair 
stations  certificated  by  the  FAA  are 
needed  to  support  U.S.-registered 
aircraft  and  would  not  extend  U.S. 
resources  for  FAA  certification  of 
foreign  repair  stations  that  would  not 
support  any  U.S.-registered  aircraft. 
This  proposal  would  also  provide 
additional  authority  for  manufacturers 
to  utilize  noncertificated  facilities  under 
certain  circumstances.  Under  the 
proposal,  a  manufacturer  of  a  product 
for  which  it  holds  the  type  certificate, 
which  is  also  a  certificated  repair 
station,  would  be  permitted  to  use 
noncertificated  contract  sources  to 
accomplish  work  for  which  the 
manufacturer's  repair  station  facility 
may  not  be  rated  and  qualified  to 
perform.  This  authority,  which  is  not 
contained  in  the  current  regulations, 
would  be  limited  to  the  maintenance  of 
components  that  are  a  part  of  the 
manufacturer's  U.S.  type-certificated 
product.  Under  the  current  regulations, 
contract  maintenance  is  permitted  but  is 
limited  in  scope.  Under  the  proposal,  a 
noncertificatwi  contractor  that  performs 
such  maintenance  would  have  to  be  the 
original  component  manufacturer  or  its 
licensee  and  identified  in  the 
manufacturer's  repair  station  inspection 
procedures  manual.  Airworthiness 
would  be  controlled  by  quality  control 
procedures  of  the  repair  station 
acceptable  to  the  Administrator.  Such 
procedures  governing  the  quality  control 
of  the  product  would  be  set  forth  in  the 
repair  station's  FAA-approved 
operations  specifications  and  be  made  a 
part  of  the  repair  station's  inspection 
procedures  manual.  The  detail  of  such 
procedures  and  the  level  of  oversight  by 
the  FAA  would  depend  on  the 
individual  case. 

For  example,  a  foreign  engine 
manufacturer  holding  a  U.S.  type 
certificate  for  a  complete  engine  and 
certificated  by  the  United  States  as  a 
foreign  repair  station  could  use 
contracted  noncertificated  repair 
facilities  under  certain  conditions.  The 
engine  manufacturer's  repair  station 
facility  may  not  be  rated  and  qualified 
to  maintain  certain  engine  components, 
such  as  a  fuel  pump,  even  though  the 
pump  is  part  of  the  engine  manufactured 
in  accordance  with  the  U.S.  type 
certificate  under  the  manufacturer's 
quality  control  system.  In  this  case,  the 
contract  work  could  be  performed  by 
the  fuel  pump  manufacturer  (or  its 
licensee)  even  if  the  pump  manufacturer 
is  a  non-U.S.-certificated  facility, 
provided  that  the  engine  manufacturer 
(type  certificate  holder)  ensures  that  the 
fuel  pump  is  returned  to  service  through 
a  quality  control  process  of  the  repair 


station  that  is  acceptable  to  the 
Administrator.  It  should  be  noted  that 
this  approach  places  the  work  under  the 
regulatory  structure  for  maintenance 
rather  than  manufacturing.  However, 
any  similarities  between  the  quality 
control  of  manufacturing  and  the 
maintenance  process  may  be 
recognized,  if  appropriate.  In  any  event, 
the  maintenance  work  would  be  subject 
to  the  inspection  system  requirements  of 
§  145.45.  The  proposed  process  is 
consistent  with  the  long-standing 
distinction  in  the  United  States  between 
manufacturing  and  maintenance. 

This  proposed  new  authority  for 
manufacturers  is  in  addition  to  the 
limited  ratings  for  manufacturers 
contained  in  Subpart  D,  Part  145.  This 
proposal  does  not  affect  Subpart  D.  Any 
such  modifications  are  beyond  the  scope 
of  this  notice. 

Both  §§  121.378(a)  and  135.435(a)  of 
the  operating  rules  provide  an  exception 
to  the  requirement  that  each  person 
directly  in  charge  of  maintenance, 
preventive  maintenance,  or  alteration 
hold  an  appropriate  airman  certificate  if 
the  work  is  performed  by  a  properly 
certificated  foreign  repair  station. 
Although  §  121.709(b)  regarding  the 
signing  of  the  airworthiness  release  or 
aircraft  log  entry  provides  for  a  similar 
exception  permitting  such  documents  to 
be  signed  by  a  person  authorized  by  a 
foreign  repair  station,  the  corresponding 
provision  in  §  135.443(b)  does  not.  When 
Part  135  was  revised,  prior  to  the 
enactment  of  the  Airline  Deregulation 
Act  of  1978.  the  FAA  did  not  consider 
this  necessary  because  of  the  minimal 
use.  if  any.  of  foreign-manufactured 
aircraft  by  Part  135  operators.  However, 
today,  with  the  expansion  of  the 
commuter  airline  industry  after 
deregulation,  and  with  the  wide  use  of 
foreign-manufactured  aircraft  by  Part 
135  operators,  the  FAA  considers  that 
the  exception  should  apply  to  operations 
under  Parts  135  and  121.  Accordingly,  a 
flush  paragraph  following  §  135.443(b)(3) 
is  being  proposed  herein  to  include 
identical  language  as  now  appears  in 
the  flush  paragraph  following 
§  121.709(b)(3). 

Section  145.71 

Current  regulations  require  a 
demonstration  of  need  for  maintenance 
and  alteration  of  U-S.-registered  aircraft 
outside  of  the  United  States  before  the 
FAA  can  consider  issuing  a  foreign 
repair  station  certificate;  these 
regulations  would  be  modified.  As 
proposed,  the  rule  would  provide  that 
the  Administrator  may  issue  a  foreign 
repair  station  certificate  when  he 
determines  that  it  will  be  necessary  for 
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maintaining  or  altering  U.S.-registered 
aircraft,  or  engines,  propellers, 
appliances,  or  component  parts  thereof 
for  use  on  U.S.-registered  aircraft. 

Section  145.73 

Section  145.73  would  be  amended  to 
eliminate  the  limitation  on  the  scope  of 
work  performed  by  foreign  repair 
stations  on  U.S.-registered  aircraft  that 
are  operated  wholly  or  partly  outside 
the  United  States.  This  change  would 
permit  U.S.-registered  aircraft,  and 
engines,  propellers,  appliances,  and 
component  parts  for  use  on  U.S.- 
registered  aircraft  to  be  flown  or 
shipped  from  any  location,  whether  or 
not  in  the  United  States,  to  a  foreign 
repair  station  for  the  purpose  of 
maintenance  or  alteration,  and  then 
shipped  to  any  location,  including  the 
United  States,  for  use  on  a  U.S.- 
registered  aircraft,  provided  the  repair 
station  performing  the  work  has  a 
current  foreign  repair  station  certificate 
and  is  rated  and  qualified  to  perform 
such  work.  In  addition,  it  is  proposed  to 
change  the  wording  in  §  145.73  to  reflect 
that  the  Administrator  prescribes 
operations  specifications  containing 
limitations,  and  that  a  certificated  repair 
station  may  perform  only  the  specific 
services  and  functions  within  the  ratings 
and  classes  that  are  stated  in  its 
operations  specifications. 

Section  145.47 

A  new  paragraph  would  be  added  to 
§  145.47  to  permit  a  manufacturer 
holding  a  U.S.  type  certificate  and  a  U.S. 
repair  station  certificate  to  have 
maintenance  and  alteration  work 
performed  on  certain  components  by  a 
noncertificated  source,  provided:  (1)  The 
component  is  included  as  part  of  the 
type-certificated  product,  (2)  such 
component  maintenance  is  performed  by 
the  original  component  manufacturer  or 
its  licensee,  and  (3)  the  component  is 
returned  to  service  through  a  quality 
control  system  of  the  type  certificate 
holder's  repair  station  acceptable  to  the 
FAA.  This  paragraph  would  apply 
equally  to  domestic  and  foreign  repair 
stations,  because  the  requirements  of 
1 145.47  for  a  domestic  repair  station 
certificate  set  forth  in  Subpart  B,  Part 
145,  titled  "Domestic  Repair  Stations" 
must  also  be  met  by  a  foreign  repair 
station  (see  §  145.71). 

Section  135.443(b) 

Under  this  proposal.  §  135.443(b) 
would  be  amended  to  permit  the 
airworthiness  release  to  be  signed  by  a 
person  authorized  by  a  foreign  repair 
station.  This  proposal  would  add  a  flush 
paragraph  following  §  135.443(b)(3) 


identical  to  the  flush  paragraph  in 

§  121.709(b)  that  follows  §  121.709(b)(3). 

Paperwork  Reduction  Act 

Information  collection  requirements  in 
the  proposed  amendment  to  S  135.443 
have  previously  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511)  and  have  been  assigned  0MB 
Control  Number  2120-0039. 

Regulatory  Evaluation 

The  airline  industry  has  experienced 
rapid  growth  following  deregulation 
resulting  in  a  demand  for  equipment 
suitable  to  the  individual  operator's 
requirements.  This  demand  has  been 
increasingly  met  through  international 
endeavors  in  the  manufacture  of  aircraft 
and  their  components.  The  demand  for 
qualified  maintenance  services  and 
facilities  has  grown  as  well,  and  as  the 
fleet  of  foreign-manufactured  aircraft 
has  increased,  particularly  in  the 
regional  and  commuter  airline  industry, 
it  has  become  necessary  to  utilize 
foreign  maintenance  sources  more 
extensively  than  in  the  past.  Further, 
numerous  operators  of  U.S.- 
manufactured  aircraft  have  expressed 
their  dissatisfaction  with  the  geographic 
restrictions  on  the  use  of  foreign  repair 
stations.  They  state  that  the  current 
rules  place  unnecessary  limitations  on 
their  use  of  valuable  alternative 
maintenance  sources. 

The  proposed  regulatory  changes  are 
expected  to  increase  competition  in  the 
marketplace  and  yield  benefits  by 
providing  U.S.  operators  with  the  option 
of  choosing  alternative  sources  of 
maintenance  that  are  not  accessible 
under  the  existing  rules.  This  increase  in 
the  availability  of  maintenance  sources 
would  be  accomplished  without 
diminishing  aviation  safety.  It  is 
anticipated  that  consumers  could  also 
benefit,  because  the  availability  of 
alternative  sources  of  maintenance 
could  result  in  lower  air  carrier 
operating  costs  that  could  be  passed  on 
to  consumers  in  the  form  of  lower  air 
transportation  fares. 

Many  U.S.  operators  have  not 
invested  the  capital  required  to  provide 
domestic  maintenance  facilities  that  are 
capable  of  servicing  foreign- 
manufactured  aircraft,  nor  have  they 
been  able  to  attract  outside  capital 
sources  to  provide  the  necessary 
investment.  Under  the  existing 
regulations,  some  carriers  that  operate 
foreign-manufactured  aircraft  have 
obtained  exemptions  to  take  advantage 
of  the  manufacturer's  warranty 
provisions  for  the  products  they  operate. 
Presently,  some  manufacturers  are 


precluded  from  repairing  their  own 
products,  because  of  their  repair 
station's  location  or  their  inability  to 
obtain  U.S.  certification  under  §§  145.71 
and  145.73. 

While  the  FAA  has  granted 
exemptions  to  U.S.  air  carriers  to  permit 
them  to  use  foreign  repair  facilities  that 
would  not  be  otherwise  available  under 
current  regulations,  that  mechanism 
does  not  provide  a  solution  to  all  of  the 
problems  brought  about  by  the 
increasingly  international  character  of 
U.S.  air  carrier  operations.  Also,  in  light 
of  the  lengthy  negotiation  process 
associated  with  formulating  and  refining 
bilateral  agreements,  pursuing 
additional  bilateral  agreements  for 
maintenance  of  U.S.-registered  aircraft 
is  not  considered  advantageous  in  terms 
of  any  short-term  benefits  for  the  U.S. 
aviation  community.  The  FAA,  however, 
will  continue  to  pursue  the  long-term  use 
of  bilateral  agreements  wherever 
appropriate. 

The  proposed  amendments  will  be 
beneficial  to  U.S.  operators  of  U.S.- 
manufactured  and  foreign-manufactured 
aircraft  alike.  For  those  carriers  that 
have  petitioned  to  use  foreign  facilities 
to  maintain  their  aircraft  easing  the 
restrictions  on  foreign  repair  station 
work  would  relieve  operators  of  the 
burden  associated  with  the  exemption 
process.  It  should  also  be  noted  that 
there  are  no  direct  compliance  costs  to 
U.S.  interests  associated  with  the 
proposed  revisions,  because 
certification  as  a  repair  station  is  strictly 
voluntary.  However,  foreign  repair 
stations  are  subject  to  a  fee  for 
certification  by  the  FAA. 

Although  expanding  the  access  to 
world  markets  for  aircraft  maintenance 
may  ultimately  result  in  additional  work 
being  done  at  foreign  locations,  the  FAA 
does  not  consider  that  the  consequences 
would  include  an  immediate  shift  of  jobs 
from  the  United  States  to  foreign 
countries.  In  fact,  a  period  of  adjustment 
is  anticipated  during  which  a  transition 
to  the  new  rules  will  be  accomplished, 
resulting  in  a  gradual  implementation 
process  to  occur  over  several  years. 
During  that  transition,  the  demand  for 
maintenance  services  will  continue  to 
grow  in  the  United  States  and  at  foreign 
locations.  The  effects  of  the  proposals 
on  the  increase  in  foreign  maintenance 
and  on  the  existing  work  performed  in 
the  United  States  must  be  considered  in 
the  context  of  an  expected  overall 
growth  in  the  industry. 

The  FAA  has  determined  that 
allowing  domestic  and  foreign 
manufacturers  holding  U.S.  repair 
station  certificates  to  contract  the  repair 
of  components  to  ncn-U.S.-certificaled 
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repair  stations,  domestic  and  foreign, 
under  the  specific  circumstances  set 
forth  in  the  proposed  §  145.47(c)  will  not 
diminish  the  quality  of  the  repairs,  as 
the  components  would  be  approved  for 
return  to  service  under  the  repair 
station's  quahty  control  process  that  has 
been  found  acceptable  to  the  FAA. 
Although  this  proposal  would  place  such 
repairs  under  the  regulatory  structure 
for  maintenance  rather  than  , 

manufacturing,  it  is  not  expected  to     j 
influence  significantly  the  current 
volume  of  repair  work  conducted  by 
manufacturers  that  meet  the 
requirements.  This  conclusion  is  based 
on  the  recognition  that:  (1)  Domestic 
repair  facilities  to  which  such  repair 
work  would  be  contracted  are  generally 
already  certificated,  and  (2)  a  number  of 
manufacturers  certificated  as  FAA 
foreign  repair  stations  and  other  FAA- 
certificated  foreign  repair  stations 
already  perform  repairs  for  domestic 
operators  under  exemptions  granted  to 
those  operators. 

The  proposed  amendment  to 
§  135.443(b)  which  would  permit  a 
foreign  repair  station  to  return  an 
aircraft  or  part  to  service  after 
performance  of  maintenance,  similar  to 
existing  §  121.709(b).  should  not  result  in 
any  adverse  impact.  Because  the 
implementation  of  §  121.709(b)  has  not 
created  any  problems,  none  are 
anticipated  from  the  proposed  change  to 
Part  135.  Further,  being  able  to  use  a 
foreign  repair  station  to  return  their 
aircraft  to  service  would  be  a  major 
benefit  for  Part  135  operators. 

Commenters  are  encouraged  to 
respond  to  these  assessments,  address 
proposed  specific  changes,  and  submit 
supportive  economic  and  trade  data  for 
any  beneficial  or  adverse  impacts  that 
are  anticipated  to  occiu-  should  the 
proposed  rules  be  adopted.  In  this 
regard.  U.S.  operators  are  encouraged  to 
submit  estimates  of  their  current  and 
projected  expenditures  for  maintenance 
performed  by  foreign  sources.  In      j 
addition,  the  FAA  solicits  1 

recommendations  for  better  methods  of 
achieving  the  objectives  of  the  rules  and 
rule  changes  proposed  in  this  notice. 

International  Trade  Impact  Analysis 

The  proposed  rule  changes  will  be 
consistent  with  the  terms  of  several 
trade  agreements  to  which  the  United 
States  is  a  signatory,  such  as  the  Trade 
Agreements  Act  of  1979  (19  U.S.C.  2501 
et  seq],  incorporating  the  Agreement  on 
Trade  in  Civil  Aircraft  (31  U.S.T.  619), 
and  the  Agreement  on  Technical 
Barriers  to  Trade  (Standards)  (19  U.S.C. 
2531).  Not  only  do  the  proposed  changes 
reflect  the  FAA's  desire  to  eliminate 
unnecessary  barriers  to  international 


trade,  but  such  action  is  consistent  with 
section  1102(a)  of  the  Federal  Aviation 
Act  of  1958,  as  amended,  which  requires 
the  FAA  to  exercise  and  perform  its 
powers  and  duties  consistently  with  any 
obligation  assumed  by  the  United  States 
in  any  agreement  that  may  be  in  force 
between  the  United  States  and  any 
foreign  country  or  countries. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
rules  which  may  have  "a  significant 
impact  on  a  substantial  number  of  small 
entities." 

The  FAA  has  determined  that  the 
proposals  are  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  provisions 
of  this  Notice  are  primarily  directed 
towards  the  activities  of  foreign  repair 
stations  and,  therefore,  domestic  repair 
stations  are  not  expected  to  incur  any 
compliance  costs.  Consequently,  the 
domestic  repair  stations  should  not 
incur  any  significant  economic  impact 
under  FAA  Order  2100.14A,  September 
16, 1986,  Regulatory  Flexibility  Criteria 
and  Guidance.  Furthermore,  by  deleting 
barriers  in  the  aviation  repair  station 
industry  and  encouraging  potential 
entrepreneurs  to  introduce  beneficial 
products  and  processes  to  the  aviation 
industry  as  a  whole,  the  proposals  are 
consistent  with  the  Act  (See  RFA  Sec. 
2(a)(5)). 

Since  the  FAA  has  determined  that 
the  proposals  are  not  expected  to  have  a 
significant  impact  on  a  substantial         ; 
number  of  small  entities,  it  has 
tentatively  been  concluded  that  a 
regulatory  flexibility  analysis  is  not 
required.  Commenters  are  encouraged  to 
address  this  tentative  conclusion.  The 
FAA  particulariy  solicits  the  views  of 
small  domestic  repair  stations  (those 
repair  stations  having  fewer  than  200 
employees)  as  to  the  estimated  effect,  if 
any,  of  the  proposal  on  their  individual 
business.  If  the  comments  do  not  agree 
with  the  FAA  assessment  and  a 
regulatory  analysis  is  justified,  such  an 
analysis  will  be  prepared  prior  to  any 
adoption  of  the  proposed  rule  and  made 
a  part  of  this  docket. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  not  major 
under  Executive  Order  12291,  and  that 


this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  proposal  is 
considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  An  initial 
regulatory  evaluation  of  the  proposal, 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Analysis,  is  printed  in  its  entirety  in  the 
preamble  of  this  notice  and  it  has  been 
placed  in  the  regulatory  docket.  A  copy 
may  be  obtained  by  contacting  the 
person  identified  under  "FOR  FimTMCH 
INFORMATION  CONTACT." 

List  of  Subjects 

14  CFR  Part  135 

Air  carriers.  Air  taxis.  Aircraft. 
Airmen,  Aviation  safety.  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  145 

Aircraft.  Airworthiness,  Aviation 
safety.  Reporting  and  recordkeeping 
requirements. 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  Parts  135  and  145  of 
the  Federal  Aviation  Regulations  (14 
CFR  Parts  135  and  145)  as  follows: 

PART  13fr-AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

1.  The  authority  citation  for  Part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(8),  1355(a),  1421 
1431,  and  1502:  49  U.S.C.  106(g)  (Revised  Pub. 
L.  97-449,  January  12, 1983). 

2.  By  amending  §  135.443(b)  by  adding 
a  flush  paragraph  following 

1 135.443(b)(3)  to  read  as  follows: 

§  1 35.443    Airworthiness  release  or  aircraft 
maintenance  log  entry. 


(b)  *  *  • 

(3)  *  *  * 

Notwithstanding  paragraph  (b)(3)  of 
this  section,  after  maintenance, 
preventive  maintenance,  or  alterations 
performed  by  a  repair  station 
certificated  under  the  provisions  of 
Subpart  C  of  Part  145,  the  airworthiness 
release  or  log  entry  required  by 
paragraph  (a)  of  this  section  may  be 
signed  by  a  person  authorized  by  that 
repair  station. 


PART  145— REPAIR  STATIONS 

3.  The  authority  citation  for  Part  145 
continues  to  read  as  follows: 

Authority:  Sees.  313,  314,  601.  and  607.  72 
Stat.  752:  49  U.S.C.  1354(a).  1355. 1421.  and 
1427.  unless  otherwise  noted. 

4.  By  amending  §  145.47  by 
redesignating  paragraph  (c)  as  (d)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  145.47    Equipment  and  materials:  Ratings 
otiier  than  limited  ratings. 

***** 

(c)  A  certificated  domestic  or  foreign 
repair  station  may  contract  maintenance 
and  alteration  of  components  to  a 
noncertificated  source  identified  in  the 
repair  station's  inspection  procedures 
manual,  provided: 

(1)  The  repair  station  is  a 
manufacturer  of  a  product  for  which  it 
holds  a  U.S.  type  certificate; 

(2)  The  contracted  component  is 
included  as  part  of  the  type-certificated 
product; 


(3)  The  component  maintenance  is 
done  by  the  original  component 
manufacturer  or  its  licensee; 

(4)  Before  the  repair  station  approves 
the  component  for  return  to  service,  the 
repair  station  ensures  that  it  has  gone 
through  its  quality  control  system  that  is 
approved  by  the  Administrator  as  set 
forth  in  the  repair  station's  inspection 
procedures  manual. 
***** 

5.  By  revising  S  145.71  to  read  as 
follows: 

§  145.71    General  requirements. 

A  repair  station  certificate  with 
appropriate  ratings  may  be  issued  for  a 
foreign  repair  station  if  the 
Administrator  determines  that  it  will  be 
necessary  for  maintaining  or  altering 
United  States  registered  aircraft,  and 
engines,  propellers,  appliances,  and 
component  parts  thereof  for  use  on 
United  States  registered  aircraft.  A 
foreign  repair  station  must  meet  the 
requirements  for  a  domestic  repair 


station  certificate,  except  those  in 
§§145.39  through  145.43. 

6.  By  revising  §  145.73  to  read  as 
follows: 

§  145.73    Scope  of  work  auttwrized. 

(a)  A  certificated  foreign  repair 
station  may.  with  respect  to  United 
States  registered  aircraft,  maintain  or 
alter  aircraft,  airframes,  powerplants, 
propellers,  or  component  parts  thereof. 
The  Administrator  may  prescribe 
operations  specifications  containing 
limitations  that  he  determines  necessary 
to  comply  with  the  airworthiness 
requirements  of  this  chapter. 

(b)  A  certificated  foreign  repair 
station  may  perform  only  the  specific 
services  and  functions  within  the  ratings 
and  classes  that  are  stated  in  its 
operations  specifications. 

Issued  in  Washington.  DC,  on  Novenil>er 
18, 1987. 

William  T.  Brennan, 
Acting  Director  of  Flight  Standards. 
[FR  Doc.  87-26950  Filed  11-19-87;  11:15  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
(AO-FRL-3282-31 

State  Implementation  Plans  for 
Visibility  Long-Term  Strategies,   ' 
Integral  Vistas,  and  Control  Strategies 

agency:  U.S.  Environmental  Protection 
Agency  (EPA).  1 

action:  Final  rule.  ! 

summary:  In  this  action,  EPA  is 
disapproving  the  State  implementation 
plans  (SIP's)  of  29  States  for  failing  to 
comply  with  the  provisions  in  EPA's 
existing  regulations  for  visibility 
protection  in  mandatory  Class  I  Federal 
areas  dealing  with  impairment  which 
can  be  reasonably  attributed  to  a  | 
source.  The  EPA  is  incorporating 
Federal  plans  into  the  SIP's  of  these 
States  to  meet  the  general  visibility  plan 
requirements  and  long-term  strategies  of 
40  CFR  51.302  and  51.306.  The  EPA  is 
also  codifying  the  integral  vistas  for  the 
Roosevelt  Campobello  International 
Park  into  40  CFR  81.437  and  revising  its 
visibility  new  source  review  program  for 
the  State  of  Maine  to  provide  for  the 
protection  of  integral  vistas  in  that 
State.  Today's  actions  were  proposed  on 
March  12, 1987.  at  52  FR  7802  and  are  in 
accordance  with  a  settlement  agreement 
with  the  Environmental  Defense  Fund 
(EDF)  and  the  National  Parks  and 
Conservation  Association  (NPCA), 

EFFECTIVE  DATE:  This  action  will  be 
effective  on  December  24, 1987. 

ADDRESSES:  The  EPA  has  established  a 
docket  for  this  rulemaking,  Docket 
Number  A-85-26.  in  accordance  with 
section  307(d)  of  the  Clean  Air  Act  (Act). 
42  U.S.C.  7607(d).  Materials  related  to 
the  development  of  this  rulemaking  have 
been  placed  in  this  docket.  The  docket  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:00  p.m. 
Monday  through  Friday  at  EPA's  Central 
Docket  Section.  South  Conference 
Center,  Room  4,  401  M  Street  SW.. 
Washington,  DC.  A  reasonable  fee  may 
be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT 

David  Stonefield,  Chief,  Plans  ancL 
Policy  Section,  Standards  | 

Implementation  Branch  (MD-15), 
Control  Programs  Development  Division. 
Office  of  Air  Quality  Planning  an(^ 
Standards.  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  North  Carolina  27711  (telephone 
(919)  541-5350  or  FTS  629-5350). 


SUPPLEMENTARY  INFORMATION: 
Background 

A.  Regulatory  Requirements  and 
Litigation  Challenges 

Section  169A  of  the  Act.  42  U.S.C. 
7491.  sets  as  a  national  goal  "*  *  *  the 
prevention  of  any  future,  and  the 
remedying  of  any  existing,  impairment 
of  visibility  in  mandatory  class  I  Federal 
areas  which  impairment  results  from 
manmade  air  pollution."  Mandatory 
Class  I  Federal  areas  are  certain 
national  parks,  wildernesses,  and 
international  parks  as  described  in 
section  162(a)  of  the  Act.  42  U.S.C. 
7472(a).  Section  169A  requires 
reasonable  progress  toward  meeting  the 
national  goal  for  mandatory  Class  I 
Federal  areas  where  EPA  has 
determined  that  visibility  is  an 
important  value.  On  November  30, 1979. 
EPA  identiHed  156  of  these  areas  where 
visibihty  is  an  important  air  quality 
related  value  (see  44  FR  69122).  Section 
169A  specifically  requires  EPA  to 
promulgate  regulations  requiring  certain 
States  to  amend  their  SIP's  to  provide 
reasonable  progress  toward  meeting  the 
national  goal  for  these  156  areas. 

On  December  2, 1980,  EPA 
promulgated  the  required  visibility 
regulations  at  45  FR  80084.  codified  at  40 
CFR  51.300  et  seq.  In  broad  outline,  the 
visibility  regulations  require  36  States 
listed  in  §  51.300(b)  to  (1)  coordinate  SIP 
development  with  the  appropriate 
Federal  land  managers  (FLM's),  (2) 
develop  a  program  to  assess  and  remedy 
visibility  impairment  from  new  and 
existing  sources,  (3)  develop  a  long-term 
(10  to  15  years)  strategy  to  assure 
reasonable  progress  toward  the  national 
goal,  (4)  develop  a  visibility  monitoring 
strategy  to  collect  information  on 
visibility  conditions,  and  (5)  consider  in 
all  aspects  of  visibility  protection  any 
"integral  vistas"  (important  views  of 
landmarks  or  panoramas  that  extend 
outside  of  the  boundaries  of  the  Class  I 
area)  identified  by  the  end  of  1985  by 
the  FLM's  as  critical  to  the  visitor's 
enjoyment  of  the  Class  I  areas. 

These  regulations  only  address  a  type 
of  visibility  impairment  which  can  be 
traced  to  a  single  source  or  small  group 
of  sources  known  as  reasonably 
attributable  impairment  or  "plume 
blight."  The  EPA  deferred  action  on  the 
regulation  of  widespread  homogeneous 
haze  (referred  to  as  regional  haze)  and 
urban  plumes  due  to  scientific  and 
technical  limitations  in  visibility 
monitoring  techniques  and  modeling 
methods  (see  45  FR  80085  col.  3).  The 
regulations  required  the  States  to  submit 
revised  SIP's  satisfying  those  provisions 
to  EPA  by  September  2, 1981  (see  45  FR 
80091,  codified  at  40  CFR  51.302(a)(1)). 


In  December  1982.  environmental 
groups,  including  EDF  and  NPCA.  filed  a 
citizen's  suit  in  the  United  States 
District  Court  for  the  Northern  District 
of  California  alleging  that  EPA  had 
failed  to  perform  a  nondiscretionary 
duty  under  section  110(c)  of  the  Act  to 
promulgate  visibility  SIP's  for  the  35 
States  >  that  had  failed  to  submit  SIP's 
to  EPA  [EDF\.  Thomas.  Number 
C826850  RPA). 

The  EPA  and  the  plaintiffs  negotiated 
a  settlement  agreement  for  the 
remaining  States  which  the  Court 
approved  by  order  on  April  20, 1984.  For 
more  information  on  details  of  the 
provisions  of  the  settlement,  including  a 
schedule  of  actions  by  EPA.  see  EPA's 
announcement  of  the  agreement  at  49  FR 
20647  (May  16, 1984). 

B.  Settlement  Agreement 

The  settlement  agreement  required 
EPA  to  promulgate  Federal  visibility 
SIP's,  henceforth  called  Federal 
implementation  plans  (FIP's),  on  a 
specified  schedule  for  those  States  that 
had  not  submitted  visibility  SIP 
revisions  to  EPA.  Specifically,  the  first 
part  of  the  agreement  required  EPA  to 
propose  and  promulgate  FIP's  which 
cover  the  monitoring  and  new  source 
review  (NSR)  provisions  under  40  CFR 
51.305  and  51.307.  The  EPA  proposed 
such  plan  revisions  for  34  States  on 
October  23, 1984,  at  49  FR  42670.  The 
EPA  promulgated  its  monitoring  strategy 
for  23  States  and  its  NSR  provisions  for 
21  States  (see  50  FR  28544.  51  FR  5504. 
and  51  FR  22937).  In  separate  notices. 
EPA  approved  the  SIP's  of  the  other 
States  with  respect  to  monitoring  and 
NSR. 

The  second  part  of  the  settlement 
agreement  required  EPA  to  determine 
the  adequacy  of  the  SIP's  to  meet  the 
remaining  provisions  of  the  visibility 
regulations.  These  provisions  are  the 
general  plan  provisions  including 
implementation  control  strategies 
(§  51.302),  integral  vista  protection 
(§  51.302-307).  and  long-term  strategies 
(§  51.306).  The  settlement  agreement 
required  EPA  to  propose  and  promulgate 
FIP's  to  remedy  any  deficiencies  on  a 
specified  schedule. 

On  January  23, 1986,  at  51  FR  3046, 
EPA  preliminarily  determined  the  SIP's 
of  32  States  were  deficient  with  respect 
to  the  remaining  visibility  provisions. 

The  EPA  and  the  plaintiffs  negotiated 
revisions  to  the  settlement  agreement 
which  extended  the  deadlines  for 
proposing  FIP's  to  remedy  the 
deficiencies.  The  court  approved  these 


revisions  by  its  order  of  September  9, 
1986.  A  copy  of  the  settlement 
agreement  and  revisions  is  available  in 
Docket  A-85-26  at  the  address  given  at 
the  beginning  of  this  notice. 

Under  the  revised  agreement,  EPA 
must  propose  and  promulgate  FIP's  to 
address  the  deficiencies  relating  to  the 
general  plan  requirements  and  long-term 
strategies  and  can  defer  proposing  and 
promulgating  FIP's  to  remedy 
deficiencies  related  to  impairment 
which  the  FLM's  have  certified  to  EPA. 
The  agreement  allows  EPA  until  August 
31. 1988,  to  propose  remedies  for 
existing  impairment. 

On  March  12, 1987,  at  52  FR  7802.  EPA 
proposed  to  disapprove  the  SIP's  of  32 
States  for  failing  to  meet  the  general 
plan  and  long-term  strategy 
requirements  of  40  CFR  51.302  and 
51.306.  The  EPA  proposed  that  control 
strategies  to  remedy  existing  impairment 
were  unnecessary  in  the  SIP's  for  28 
States  and  deferred  a  decision  on  the 
necessity  of  best  available  retrofit 
technology  (BART)  in  four  States 
(Arizona.  Maine.  Miimesota,  and  Utah). 

The  EPA  also  proposed  to  disapprove 
the  State  of  Maine's  SIP  for  failing  to 
meet  the  integral  vista  provisions  of  40 
CFR  51.302-51.307  and  proposed 
revisions  to  the  Federal  visibility  NSR 
review  program  to  be  applicable  in  that 
State. 

The  States  were  given  the  opportunity 
to  avoid  today's  promulgation  if  they 
submitted  SIP  revisions  to  EPA  by 
August  31, 1987.  Three  States  (Georgia, 
Florida,  and  Kentucky)  met  this 
deadline.  The  EPA  is  currently 
reviewing  the  submittals  and  will  take 
appropriate  action  on  them  according  to 
its  usual  procedures  and  the  provisions 
of  the  revised  settlement  agreement. 
Several  States — ^Arkansas.  Louisiana, 
and  Texas — have  submitted  draft  or 
final  SIP's  after  the  August  31  date.  The 
settlement  agreement  requires  EPA  to 
promulgate  FIP's  for  States  which  fail  to 
meet  the  submittal  deadline,  and 
therefore  EPA  is  promulgating  FIP's  for 
these  States  today.  The  EPA  will 
continue  to  accept  and  review  these  and 
any  other  visibility  SIP  revisions.  If  EPA 
approves  any  such  revisions,  that  action 
will  supersede  today's  action. 

C.  Today's  Action 

Today's  action  disapproves  the 
existing  SIP's  of  29  States  and 
incorporates  Federal  plans  into  the 
SIP's.  These  States  are: 


Montana 

South  Dakota 

Nevada 

Tennessee 

New  Hampshire 

Texas 

New  Jersey 

Utah 

New  Mexico 

Virginia 

North  Carolina 

Virgin  Island* 

North  Dakota 

West  Virginia 

Oklahoma 

Wyoming 

South  Carolina 

'  The  Stdte  of  Alaska  had  submitled  a  SIP  which 
was  approved  on  July  5. 1983.  at  48  FR  3U623. 


Alabama 

Idaho 

Arkansas 

Louisiana 

Arizona 

Maine 

California 

Michigan 

Colorado 

Minnesota 

Hawaii 

Missouri 

Seventeen  comments  were  received 
which  directly  address  the  issues  in  the 
proposal.  The  following  is  a  discussion 
of  the  major  elements  of  the  Federal 
plans,  issues  raised  by  commenters.  and 
EPA's  response.  The  requirements  and 
procedures  for  developing  visibility 
protection  plans  were  described  in 
detail  in  the  March  12  proposal  (52  FR 
7802]  and  will  not  be  restated  here. 

Assessment  of  Visibility  Impairments 

A.  Federal  Remedies  for  Remedying 
Existing  Impairments 

1.  BART  Unnecessary  in  28  States 

The  EPA  solicited  information  from 
the  FLM's  on  existing  visibility 
impairments  according  to  the 
coordination  requirements  of  the 
visibility  regulations  (S  51.302(b)).  The 
responses  to  EPA's  request  (summarized 
both  in  the  January  23  notice  of 
deficiency  (51  FR  3047)  and  the  March 
12  proposal  (52  FR  7802))  were  used  to 
determine  the  list  of  States  in  which  to 
incorporate  Federal  control  strategies  or 
emission  limits  representing  BART. 

In  its  response,  the  Department  of  the 
Interior  certified  the  existence  of 
uniform  haze  in  all  Class  I  areas  in  the 
lower  48  States.  However,  the 
information  provided  is  inadequate  to 
enable  EPA  to  determine  that  this 
impairment  could  be  traced  to  any 
specific  source  and  thus  addressable 
imder  the  existing  visibility  regulations. 
Therefore,  EPA  proposed  that  BART  or 
other  control  strategies  were  not 
necessary  in  the  FIP's  for  28  States.  This 
includes  the  three  States  that  later 
submitted  SIP's.  The  responses  from  the 
FLM's  also  indicated  that  for  ten  Class  I 
areas  in  seven  States,  visibility 
impairment  existed  which  may  be 
attributed  to  specific  sources.  The 
circumstances  in  these  Class  I  areas  and 
States  were  discussed  in  detail  in  the 
proposal  and  are  addressed  individually 
below. 

a.  Comments.  A  commenter  supported 
EPA's  determination  that  BART  or  other 
control  strategies  were  imnecessary  in 
the  SIP's  of  28  States.  No  comments 
were  received  which  disputed  EPA's 
findings  here  for  the  28  States. 

b.  EPA  Response.  The  EPA  is 
affirming  its  decision  that  BART  or  other 
control  strategies  are  unnecessary  in  the 
FIP's  for  28  States'  SIP's  at  this  time. 


2.  Tuxedni  Wilderness,  Alaska 

The  FLM  for  Tuxedni  Wilderness 
noted  the  existence  of  visibility 
impairment  which  the  field  staff 
believes  may  be  traceable  to  four 
specific  sources.  The  State  of  Alaska 
has  a  fully  approved  visibility  SIP  which 
requires  the  State  to  address  any 
certifications  of  impairments  in  the 
periodic  review  of  the  SIP.  Thus,  Alaska 
must  address  this  impairment  in  its  next 
review  and  there  is  no  need  for  EPA  to 
address  this  impairment  in  this  Federal 
rulemaking. 

a.  Comments.  One  commenter 
contended  that  the  FLM  had  incorrectly 
identified  the  sources  of  the  visibility 
impairment.  This  commenter  asserted 
that  a  more  detailed  emissions  inventory 
would  reveal  a  large  number  of 
stationary  and  area  sources  which  could 
be  contributing  to  the  impairment. 

b.  EPA  Response.  The  EPA  is  allowing 
the  State  to  conduct  a  review  of  this 
impairment  under  its  own  procedures 
and  to  develop  a  detailed  inventory  as  a 
first  step  in  addressing  this  impairment. 
The  commenter  should  communicate  its 
views  to  the  appropriate  Alaskan 
agencies.  In  the  meantime  there  is  no 
need  to  address  this  impairment  in  a 
Federal  rulemaking  at  this  time. 

3.  Brigantine  Wilderness,  New  Jersey 

The  FLM  for  Brigantine  Wilderness 
identified  impairment  which  may  be 
traced  to  a  specific  source.  In  addition  to 
the  source  suspected  by  the  FLM  to  be 
causing  the  impairment,  EPA  noted  the 
existence  of  a  large  number  of  major 
and  minor  stationary  sources  and 
several  urban  areas  near  this  Class  I 
area.  The  EPA  proposed  that  BART  or 
other  control  strategies  were 
unnecessary  in  the  FIP  for  New  Jersey  at 
this  time  because  of  this  fact  and 
because  the  plume  from  the  source 
suspected  by  the  FLM  had  not  been 
documented  within  the  wilderness  area. 

a.  Comments.  One  commenter 
concurred  with  EPA's  determination 
that  BART  was  unnecessary  at  this  time 
because  of  the  lack  of  sufficient 
docimientation.  No  other  comments 
were  received. 

b.  EPA  Response.  The  EPA  is 
affirming  its  decision  that  BART  or  any 
other  control  strategy  is  not  necessary  in 
the  FIP  for  New  Jersey  at  this  time. 

4.  Cape  Romain  Wilderness,  South 
Carolina 

The  FLM  for  Cape  Romain  Wilderness 
certified  the  existence  of  visibility 
impairment  and  stated  that  several 
specific  sources  may  be  producing  the 
impairment.  The  EPA  noted  the 
existence  of  a  large  number  of  major 
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and  minor  stationary  sources  and  two 
urban  areas  near  this  Class  I  area.  The 
EPA  proposed  that  BART  or  other 
control  strategies  were  unnecessary  in 
the  FIP  for  South  Carolina  because  of 
the  large  number  of  urban,  major,  and 
minor  stationary  sources  near  the 
wilderness. 

a.  Comments.  The  State  of  South 
Carolina  and  other  commenters 
supported  EPA's  decision  not  to  require 
a  control  strategy  in  that  State.  One 
commenter  requested  an  explanation  of 
the  attainment  and  compliance  status  of 
sources  near  the  Class  I  area. 

b.  EPA  Response.  The  EPA  is       | 
affirming  its  decision  that  BART  or  odier 
control  strategies  are  not  necessary  in 
the  FIP  for  South  CaroUna  at  this  time. 
The  attainment  and  compliance  status 
of  major  sources  near  the  wilderness  are 
discussed  in  comments  from  the  State  of 
South  Carolina  and  a  survey  conducted 
by  EPA's  Regional  Office  staff.  These 
materials  are  available  throu^  Docket 
A-fl6-26.  Items  11-8-16  and  IV-0-2.  at 
the  address  given  above. 

5.  EPA  Defers  Action  On  Impairments 

The  FLKTs  certified  the  existence  of 
visilnlity  impairment  in  seven  Class  I 
areas  in  four  States  which  EPA  beHeves 
may  be  attributable,  in  part  to  certain 
local  sources.  These  Qass  I  areas  are: 
Grand  Canyon  National  Park  Arizona 
Petrified  Forest  National  Park,  Arizona 
Saguaro  Wilderness,  Arizona 
Moosehom  Wilderness.  Maine        I 
Roosevelt  CampobeUo  Internationa] 

Paric.  New  Brunswick.  Canada 
Voyageurs  National  Park.  Minnesota 
Canyonlands  National  Park.  Utah 

Because  neither  the  FLM's  nor  EPA 
had  sufficient  documentation  or 
technical  support  to  positively  identify 
any  specific  source  or  to  complete  a 
BART  analysis  in  time  for  this 
rulemaking.  EPA  proposed  to  defer  a 
decision  regarding  thie  necessity  for 
BART  or  other  control  strategy  in  the 
FIFs  for  these  States. 

a.  Comments.  Commenters  uniformly 
supported  EPA's  deferral  regarding 
control  strategies  in  these  four  States. 
One  commenter  noted  that  the  Federal 
plans  would  not  be  complete  until  EPA 
took  action  on  the  impaii'ments  in  these 
States.  Several  commenters  questioned 
the  appropriateness  of  the  EPA/FLM 
monitoring  efforts  in  Petrified  Forest 
National  Park,  Grand  Canyon  National 
Park,  and  Moosehom  Wilderness.  The 
State  of  Minnesota  submitted  a 
modeling  screening  analysis  that 
indicated  that  the  emissions  from  the 
nearest  source  to  Voyageurs  National 
Park  could  not  be  impairing  visibility 
within  the  park.  One  commenter  noted 


that  the  proposal  was  consistent  with 
statements  in  the  1980  visibility 
rulemaking  that  few,  if  any.  existing 
stationary  sources  would  be  subject  to 
BART  analyses  (see  45  FR  80088  col.3). 

b.  EPA  Response.  The  commenter  is 
correct  in  that  the  FIP's  are  not  complete 
until  EPA  takes  action  on  the 
impairments  in  the  four  States. 

The  EPA  will  defer  a  decision 
regarding  the  necessity  of  BART  or  other 
control  strategies  in  the  FIP's  for  these 
four  States — ^Arizona,  Minnesota,  Maine, 
and  Utah.  The  EPA  will  respond  to  the 
appropriateness  of  its  technical  efforts 
to  attribute  impairment  to  specific 
sources  and  on  the  analyses  submitted 
by  commenters  when  it  takes  action  on 
the  necessity  of  control  strategies.  The 
EPA  intends  to  propose  a  decision 
regarding  BART  in  these  four  States  no 
later  than  August  31. 1988.  as  permitted 
under  the  revised  settlement  agreement. 

Long-Term  Strategy 

A.  SIP  Disapproval 

The  EPA.  in  today's  action,  is 
disapproving  the  SIFs  of  the  following 
29  States  for  failing  to  incorporate  the 
visibility  long-term  strategy 
requirements  of  40  CFR  61.306  into  their 
SIPs  and  is  incorporating  S  52.29  into 
the  SIFs  tot  these  States: 


AlatMma 

New  leney 

ArkuMM 

Arizona 

North  Carolina 

California 

North  Dakota 

Colorado 

Oklahoma 

Hawaii 

South  Carolina 

Idaho 

South  Dakota 

Louittana 

Tenneasa* 

Main* 

Taxaa 

Micliigan 

Utah 

Minneaota 

Virginia 

Misiouri 

Virgin  Ulanda 

Montana 

Watt  Virginia 

Nevada 

Wyoming 

1.  Comments 

The  State  of  South  Carolina 
commented  that  it  believed  its  existing 
visibility  SIP,  submitted  and  approved  in 
response  to  the  first  part  of  the  visibility 
settlement,  was  adequate  to  address  the 
long-term  strategy  requirements. 

2.  EPA  Response 

In  its  action  on  South  Carolina's 
visibility  SIP  (51  FR  2698,  January  21. 
1986),  EPA  noted  that  South  Carolina 
had  some  of  the  provisions  required  by 
S  51.306  under  the  first  part  of  the 
settlement  agreement.  The  EPA  further 
stated  that  these  revisions  may  not  meet 
all  the  requirements  of  S  51.300  et  seq., 
but  they  did  not  conflict  with  them. 
South  Carolina's  SIP  may  need  to  be 
revised  later  to  incorporate  all  the 
requirements  of  §§  51.302,  51.304,  and 
51.306.  As  part  of  the  development  of 


EPA's  notice  of  deficiency,  EPA's 
Regional  Office  reviewed  South 
Carolina's  SIP  and  noted  several 
deficiencies  in  the  long-term  strategy. 
This  information  is  available  in  Docket 
A-65-2e  and  was  used  to  determine  the 
deficient  SIFs  in  both  the  January  23, 
1966,  notice  of  deficiency  and  the  March 
12. 1987,  proposal  The  EPA  again 
notified  die  State  in  a  letter  dated  July 
27, 1987,  that  its  visibility  SIP  did  not 
meet  all  the  requirements  of  |  51 J06 
(see  docket  A-85-28). 

In  today's  action,  EPA  is  affirming  its 
decision  to  disapprove  South  Carolina's 
SIP  for  failing  to  incorporate  adequate 
provisions  to  meet  the  long-term 
'  strategy  requirements  of  i  51.306. 

B.  Federal  Remedies 

The  long-term  strategy  of  1 51.306  of 
the  visibUity  regulations  is  a  10-  to  15- 
year  plan  for  making  reasonable 
progress  toward  the  national  goal. 
Section  51.306  requires  each  State  to  (1) 
develop  a  long-term  strategy,  (2)  review 
its  strategy  no  less  frequently  than  every 
3  years.  (3)  report  to  EPA  and  die  public 
OB  progress  achieved  toward  the 
national  goal,  and  (4)  consider  adopting 
control  strategies  to  remedy  impairment 
bom  sources  not  covered  by  the  BART 
requirements.  As  discussed  in  the 
pnqwsal.  EPA's  visibility  regulations 
address  impairment  that  can  be  traced 
to  specific  sources  and  EPA  is  deferring 
action  on  such  existing  impairment. 
Thus,  the  Federal  long-term  strategy 
promulgated  today  is  limited  to  the 
prevention  of  future  impairment  and  the 
establishment  of  a  fiameworic  to 
address  any  additional  existing 
impairment  that  may  be  certified  in  the 
future.  The  March  12  proposal  contained 
several  narrative  sections  intended  to 
meet  the  long-term  strategy 
requirements.  Those  sections,  which  are 
adopted  today,  and  relevant  comments 
are  discussed  below. 

1.  Periodic  Review 

The  EPA  proposed  a  new  {  52.29  to  be 
incorporated  into  the  SIFs  of  the 
deficient  States.  This  new  section 
commits  the  Administrator  to  periodic 
reviews  of  the  long-term  strategy  and 
reporting  required  by  S  51.306(c). 

a.  Comments.  Commenters  supported 
EPA's  approach  for  meeting  this 
requirement.  One  commenter  stated  that 
EPA  should  rewrite  the  1980  regulations 
into  the  SIFs  of  the  deficient  States  and 
that  the  action  proposed  by  EPA  was 
reasonable. 

b.  EPA  Response.  The  EPA  is 
promulgating  a  new  S  52.29,  as 
proposed,  and  incorporating  it  into  the 
SIP'S  of  the  States  listed  above.  This 


section  incorporates  the  requirements  of 
S  51.306(c)  into  the  SIFs  of  die  States 
listed  above. 

2.  Smoke  Management  Practices 

Section  51.306(e)  requires  the  States  to 
consider  six  factors  including  smoke 
management  techniques  in  the 
development  of  their  long-term 
strategies.  As  noted  in  the  March  12, 
1987,  proposal,  the  FLM's  did  not 
specifically  identify  smoke  from 
prescribed  fires  as  a  cause  of 
impairment  in  the  mandatory  Class  I 
areas.  However,  EPA  recognized  that 
smoke  from  prescription  burning  and 
wildfires  can  impair  visibility  in 
mandatory  Class  I  areas,  but  also 
recognized  that  many  State,  local,  and 
Federal  agencies  are  responsible  for  the 
management  of  burning  activities.  The 
EPA  proposed  that,  before  it  can 
develop  a  Federal  smoke  management 
program  to  be  incorporated  into  SIFs,  it 
must  gain  an  understanding  of  the 
extent  of  these  problems  and  coordinate 
the  development  of  a  control  program 
with  the  appropriate  agencies. 

a.  Comments.  Several  commenters 
expressed  concern  that  EPA  may 
oversimplify  the  "prescription  burning 
issue."  One  commenter  stated  that  a 
careful  and  thorough  balancing  of  land 
management  and  air  quality  goals  must 
be  made  and  advised  EPA  to  work 
closely  with  the  land  managing  agencies 
before  proceeding  with  a  regulatory 
program. 

b.  EPA  Response.  As  discussed  in  the 
proposal,  the  FLM's  have  not  identified 
smoke  from  prescribed  fires  as  a  cause 
of  existing  visibility  impairment.  Thus, 
although  EPA  believes  it  may  be  a 
significant  cause  of  impairment  in 
certain  Class  I  areas,  EPA  is  not 
including  smoke  management 
techniques  in  today's  Federal  program 
or  for  the  SIFs  of  deficient  States.  In 
addition,  as  stated  above,  EPA  is  aware 
of  the  complexities  associated  with  the 
balancing  of  land  management  and  air 
quality  goals.  Thus,  EPA  is  working  with 
other  Federal  agencies  to  study  possible 
smoke  management  programs. 

3.  Ongoing  Air  Pollution  Control 
Programs 

The  EPA  proposed  that  its  ongoing 
efforts  to  implement  the  visibility  NSR 
and  prevention  of  significant 
deterioration  programs  meet  the  long- 
term  strategy  requirements  for 
preventing  future  impairments  from 
major  stationary  sources  or  major 
modifications. 

a.  Comments.  One  commenter  noted 
that  although  EPA  intends  to  address 
regional  haze  impairments  by 
promulgating  regulations  in  the  future,  it 


is  not  premature  to  begin  addressing  this 
issue  in  the  long-term  strategy  of  the 
existing  regulations.  Furthermore,  the 
commenter  contended  that  advances  in 
science  warrant  reexamining  the 
feasibility  of  addressing  regional  haze 
impairment  in  the  context  of  today's 
long-term  strategy. 

b.  EPA  Response.  The  purpose  of 
today's  rulemaking  is  only  to  implement 
the  existing  requirements  for  visibility 
protection.  The  EPA  limited  the  1980 
visibility  regidations  to  plume  blight 
type  impairments.  The  EPA  believes  that 
under  section  169A  of  the  Act,  it  must 
propose  and  promulgate  regulations  at 
the  national  level  to  address  regional 
haze  impairments  before  it  can  require 
such  programs  in  the  SIFs.  In  addition, 
the  EPA  believes  the  technical  tools  to 
address  regional  haze  impairments  are 
not  fully  available.  (See  related  actions 
at  51  FR  43389  on  December  2, 1986,  and 
52  FR  26973  on  July  17. 1987.)  For  this 
reason,  EPA  does  not  intend  to 
promulgate  into  the  long-term  strategy 
for  deficient  SEP's  requirements  or 
control  programs  which  would  address 
regional  haze  impairments.  However, 
EPA  is  actively  addressing  regional  haze 
impairment  issues  in  other  contexts.  An 
advance  notice  of  proposed  rulemaking 
was  pubUshed  on  July  1, 1987  (see  52  FR 
24670),  which  solicited  comment 
regarding  the  development  of  a 
secondary  (welfare-based)  national 
ambient  air  quality  standard  for  fine 
particles  (those  particles  with  an 
aerodynamic  diameter  equal  to  or  less 
than  2.5  micrometers).  The  principal 
welfare  effect  that  would  be  addressed 
by  such  a  standard  is  impairment  of 
visibiUty.  At  this  time,  EPA  is  reviewing 
public  comments  submitted  in  response 
to  that  notice.  In  addition.  EPA  has 
recently  formed  a  new  Visibility 
Research  Subcommittee  (VRS)  under  the 
Clean  Air  Scientific  Advisory 
Committee  program.  The  charge  of  the 
VRS  will  include  a  review  of  the  state  of 
technical  knowledge  on  visibility 
impairment.  The  review  will  encompass 
research  work  performed  by  the  entire 
scientific  community,  both  public  and 
private,  and  will  not  be  limited  to  EPA 
activities.  The  comments  and  reports  of 
the  VRS  will  be  considered  in  the 
development  of  the  scientific  and 
technical  basis  for  any  regulatory 
programs  to  address  regional  haze 
impairment. 

The  EPA  is  also  engaged  in  several 
research  activities  that  directly  relate  to 
visibility  impairment,  including  regional 
haze.  These  activities  include 
monitoring  programs  as  well  as 
laboratory  research  and  analysis.  A 
brief  description  of  these  activities 
follows: 


Monitoring  Activities 

(1)  The  Subregional  Cooperative 
Electric  Utility,  Department  of  Defense, 
National  Park  Service,  Environrental 
Protection  Agency,  Study  on  Visibility 
(SCENES)  is  a  western  visibility 
impairment  characterization  effort.  It  is 
run  by  a  consortium  of  Federal  agencies 
and  industry.  The  EPA  coordinates  with 
the  steering  committee  on  this 
monitoring/analysis  effort. 

(2)  The  Research  on  Operations 
Limiting  Visual  Extinction  (RESOLVE)  is 
a  special  study  coordinated  with 
SCENES.  RESOLVE  is  a  joint  effort 
between  EPA's  Environmental 
Monitoring  Support  Laboratory  (EMSL)- 
Las  Vegas,  and  the  Department  of 
Defense.  The  study  implemented  a 
monitoring  program  for  the  California 
Mohave  Desert  in  1983-85.  The  final 
report  on  impairment  is  due  by  February 
1988.  New  technologies  have  been 
developed  in  RESOLVE  for  monitoring 
and  source  apportionment  techniques. 
This  work  may  lead  to  better  techniques 
for  addressing  Western  regional  haze 
impairment  problems. 

(3)  Interagency  Monitoring  of 
Protected  Visual  Environments 
(IMPROVE)  is  an  ongoing  interagency 
monitoring  effort  to  meet  the 
requirements  of  the  visibility  FIP's.  The 
IMJPROVE  program  measures  visibility 
impairment  in  certain  Class  I  areas  for 
both  plume  blight  and  regional  haze. 
The  U.S.  National  Parte  Service  (NPS) 
Air  Quality  Ofiice  had  a  monitoring 
system  in  a  number  of  its  Class  I  areas. 
TTie  IMPROVE  program  incorporates 
most  of  the  sites  established  and 
operated  by  the  NPS.  In  addition,  the 
IMPROVE  program  uses  EPA  funding  to 
expand  the  monitoring.  In  the  future,  as 
more  States  adopt  SIP's  and  take  over 
monitoring  authority,  they  either  will 
continue  funding  of  the  NPS  monitoring 
or  must  make  other  arrangements  for 
visibility  monitoring. 

(4)  The  Eastern  Fine  Particle  Visibility 
Research  Monitoring  Network  (EFPVN) 
is  an  effort  to  refine  visibility  and  fine 
particle  relationships  and  determine 
trends  of  visibility  indicators  in  different 
regions  in  the  East.  Most  sites  are  co- 
located  with  those  established  by  the 
Dry  Deposition  Network  to  utilize  some 
of  their  meteorological  data.  The  study 
will  collect  24-hour  data  on  fine  particle 
mass,  sulfate,  nitrate,  trace  elements, 
total  carbon,  and  elemental  carbon,  in 
addition  to  light  extinction  by  scattering 
and  visual  range  by  contrast.  A  pilot 
EFPVN  station  is  in  operation  and  at 
least  three  of  a  planned  nine  stations 
will  be  deployed  by  the  end  of  this 
calendar  year. 
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(5)  The  EPA's  Atmospheric  Sciences 
Research  Laboratory  (ASRL)  has 
planned  a  detailed  characterization  of 
aerosol  at  several  monitoring  sites  to 
establish  aerosol-visibility  relationships 
and  to  determine  aerosol  sources.  This 
study  will  include  measurements  of  size 
distribution  of  various  aerosols 
components,  composition  of  the  organic 
aerosol,  impact  of  sampling  artifacts, 
and  effects  of  relative  humidity  and 
temperature  changes.  In  addition,  the 
study  will  include  1-hour  measurements 
of  the  above  parameters  for  correlation 
with  instantaneous  visibility 
measurements.  This  study  will  use  some 
of  the  same  sites  as  the  EFPVN. 

6.  The  EPA  is  developing  performance 
specifications  for  visibility  monitoring 
(visual  range  and  particulate  loading).' 
This  work  will  lead  to  a  uniform 
reference  methodology  for  comparing  all 
visibility  monitoring  studies. 

Laboratory  Research  and  Analysis 
Work 

(1)  The  ASRL  is  adding  visibility 
aspects  of  a  regional  transport  model  to 
the  acid  rain  transport  research.  This 
work  should  result  in  a  personal 
computer  model  for  predicting  regional 
visibility  impacts  that  can  be  readily 
utilized  by  States. 

(2)  The  ASRL  is  planning  to  conduct 
several  minor  studies  on  aerosols  to 
determine  the  importance  of  organics. 
relative  humidity,  and  the  relationship 
of  sulfates  and  nitrates  on  visibility 
impairment  characteristics. 

(3)  The  ASRL  is  continuing  to  review 
and  analyze  relationships  between 
visibility  trends  and  emission  trends. 
Worik  will  shift  emphasis  from  the 
National  Weather  Service  (NWS), 
human  observer  visibility  data  set,  to 
data  from  EPA  and  NPS  monitoring 
netwoilcs  and  the  upcoming  NWS 
automated  visibility  network.  The 
EMSL-Las  Vegas,  will  continue 
interpretive  analysis  of  RESOLVE  and 
IMPROVE  data.  This  woric  will 
incorporate  EFPVN  data  when 
available. 

(4)  The  EMSL-Las  Vegas,  will  be 
developing  studies  for  visibility 
perception  and  value  of  visibility  for 
urban  areas  to  complement  the  work 
already  done  for  rural/scenic  vista 
areas. 

All  of  these  activities  will  contribute  to 
EPA's  continuing  effort  to  develop  the 
knowledge  on  the  causes  and 
mechanisms  of  regional  haze 
impairment  and  transport.  This 
knowledge  is  necessary  to  develop 
regulatory  control  programs. 


4.  Future  Certification  of  Impairments 

The  EPA  noted  in  the  March  12 
proposal  (52  FR  7808)  that  the  visibility 
regulations  allow  the  FLM's  to  certify 
the  existence  of  visibility  impairment  at 
any  time.  Any  certifications  of 
impairment  made  to  a  State,  or  to  EPA 
in  lieu  of  a  State,  would  then  be 
addressed  in  the  periodic  review  of  the 
visibility  SIP  or  FIP. 

a.  Comments.  Several  commenters 
called  for  EPA  to  propose  for  public 
review  a  set  of  criteria  for  the  FLM's  to 
use  in  making  certifications  of 
impairment.  The  commenters  contend 
that  general  observations  of 
impairments  are  inadequate  for  use  in  a 
regulatory  format. 

b.  EPA  Response.  The  visibility 
regulations  do  not  specify  methods  by 
which  the  FLM's  are  to  make 
certifications  of  visibihty  impairments, 
and  given  that  the  purpose  of  today's 
rulemaking  is  only  to  implement  the 
existing  requirements,  EPA  is  not 
proposing  criteria  for  certifications  of 
impairment  as  part  of  this  rulemaking. 
However,  as  discussed  in  the  proposal. 
EPA  recognizes  the  difficulties 
associated  with  developing  control 
strategies  based  on  general  information. 
Thus,  in  the  proposal  (52  FR  7804)  EPA 
provided  guidance  to  the  FLM's 
regarding  the  need  to  provide  more 
specific  documentation  of  visibility 
conditions  when  making  future 
certifications  under  {  51.302(c)(1). 

Integral  Vistas 

A.  Federal  Remedies 

An  integral  vista  is  defined  as  "a  view 
perceived  from  within  a  Class  I  Federal 
area  of  a  specific  landmark  or  panorama 
located  outside  the  boundary  of  the 
mandatory  Class  I  Federal  area."  The 
only  FLM  to  identify  integral  vistas  was 
the  Roosevelt  Campobello  International 
Park  Commission  for  its  one  Class  I  area 
(see  46  FR  22707).«  Therefore,  EPA 
proposed  to  disapprove  only  the  State  of 
Maine's  SIP  for  failing  to  provide  for  the 
protection  of  these  vistas.  The  EPA 
proposed  to  incorporate  the  vistas  into 
the  40  CFR  Part  81  which  lists  Roosevelt 
Campobello  International  Park  as  a 
mandatory  Class  I  area  where  visibility 
is  an  important  value,  and  to  revise  its 
Federal  NSR  program  (5  52.27)  to 
provide  for  the  review  of  major  new 
sources  or  major  modifications  which 
may  affect  visibility  in  the  integral 
vistas.  The  H'A  proposed  to  defer 
action  on  the  necessity  of  a  control 


'  Although  the  regulations  allow  the  FLM't  to 
identify  integral  vistas  pursuant  to  40  CFR  51.304, 
the  Slates  may  also  identify  and  protect  vistas 
under  their  own  authority  (see  49  FR  80095  col.  1). 


strategy  to  remedy  existing  impairment 
in  the  integral  vistas  within  Maine  until 
no  later  than  August  31, 1988. 

1.  Comments 

Commenters  generally  supported 
EPA's  decision  to  protect  only  the 
integral  vistas  in  Maine.  One  commenter 
noted  that  EPA  should  make  clear  that 
there  is  no  Federal  requirement  for 
integral-vista  protection  in  any  State 
other  than  Maine.  One  commenter 
stated  the  references  to  integral  vistas  in 
new  S  52.29  which  are  to  be  applicable 
in  all  deficient  SIP's  should  be  deleted 
because  this  provision  only  applies  in 
Maine. 

2.  EPA  Response 

The  commenter  is  correct  that  the 
only  Federal  requirement  for  integral 
vista  protection  is  for  the  vistas 
associated  with  the  Roosevelt 
Campobello  International  Park.  The  EPA 
does  not  believe  that  references  to 
integral  vistas  in  new  S  52.29  are 
misleading  and  confusing.  The  EPA 
believes  the  provisions  promulgated 
today  correctly  apply  to  the  State  of 
Maine's  SIP.  The  EPA  is  affirming  its 
decision  to  disapprove  the  State  of 
Maine's  SIP  for  failing  to  provide  for  the 
protection  of  the  integral  vistas  for  the 
Roosevelt  Campobello  International 
Park  and  is  incorporating  revised  §  52.27 
into  Maine's  SIP. 

Summary 

In  today's  action,  the  EPA  is 
disapproving  the  SIFs  of  29  States  for 
failing  to  revise  their  SIPs  to  comply 
with  the  provisions  of  40  CFR  51.302  and 
51.306. 

The  EPA  is  affirming  its  decision  that 
control  strategies  are  not  necessary  in 
the  SIFs  for  28  States  to  remedy  existing 
impairments  because  visibility 
impairment  in  those  States  cannot  be 
reasonably  attributed  to  any  specific 
sources.  The  EPA  is  promulgating  a 
uniform  program  to  be  applicable  in  29 
States  to  meet  the  periodic  review 
requirements  of  40  CFR  51.306(c). 

The  EPA  is  also: 

(1)  Codifying  the  integral  vistas  which 
have  been  identified  for  the  Roosevelt 
Campobello  International  Park  into  the 
40  CFR  Part  81  listing  for  that  Class  I 
area. 

(2)  Disapproving  the  SIP  for  the  State 
of  Maine  for  failing  to  provide  for  the 
protection  of  the  integral  vistas  which 
extend  into  Maine,  and 

(3)  Revising  the  Federal  visibility  NSR 
program  for  the  State  of  Maine  to 
provide  for  the  protection  of  these  vistas 
from  the  impact  from  new  or  modified 


major  stationary  sources  in  the  State  of 
Maine. 

Classification 

The  Administrator  certifies  pursuant 
to  the  provisions  of  5  U.S.C.  605(b)  that 
the  attached  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  rules  promulgated  today  do  not 
contain  any  information  collection 
requirements  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
under  the  Paperwork  Reduction  Act  of 
1980,  U.S.C.  3501  et  seq. 

The  rules  have  been  submitted  to 
OMB  for  review  under  Executive  Order 
12291.  Any  comments  from  that  office 
have  been  placed  in  Docket  A-85-26. 
These  rules  are  not  major  within  the 
meaning  of  Executive  Order  12291. 

List  of  Subjects  in  40  CFR  Parts  52  and 
81 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Hydrocarbons. 
Carbon  monoxide. 

Date:  November  10, 1987. 
Lee  M.  Thomas, 
Administrator. 

Part  52,  Chapter  I  of  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52-{AMENDED] 

1.  The  authority  for  Part  52  continues 
to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.29  is  added  to  Subpart  A 
to  read  as  follows: 

§  52.29    Visibility  long-tenn  strategies 

(a)  Plan  Disapprovals.  The  provisions 
of  this  section  are  applicable  to  any 
State  implementation  plan  which  has 
been  disapproved  for  not  meeting  the 
requirements  of  40  CFR  51.306  regarding 
the  development,  periodic  review,  and 
revision  of  visibility  long-term 
strategies.  Specific  disapprovals  are 
listed  where  applicable  in  Subparts  B 
through  DDD  of  this  part.  The  provisions 
of  this  section  have  been  incorporated 
into  the  applicable  implementation  plan 
for  various  States,  as  provided  in 
Subparts  B  through  DDD  of  this  part. 

(b)  Definitions.  For  the  purposes  of 
this  section,  all  terms  shall  have  the 
meaning  as  ascribed  to  them  in  the 
Clean  Air  Act,  or  in  the  protection  of 
visibility  program  (40  CFR  51.301). 

(c)  Long-Term  Strategy.  (1)  A  long- 
term  strategy  is  a  10-  to  15-year  plan  for 
making  reasonable  progress  toward  the 
national  goal  specified  in  §  51.300(a). 
This  strategy  will  cover  any  existing 


impairment  certified  by  the  Federal  land 
manager  and  any  integral  vista  which 
has  been  identified  according  to 
i  51.304. 

(2)  The  Administrator  shall  review, 
and  revise  if  appropriate,  the  long-term 
strategies  developed  for  each  visibility 
protection  area.  "The  review  and 
revisions  will  be  completed  no  less 
frequently  than  every  3  years  from 
November  24, 1987. 

(3)  During  the  long-term  strategy 
review  process,  the  Administrator  shall 
consult  with  the  Federal  land  managers 
responsible  for  the  appropriate 
mandatory  Class  I  Federal  areas,  and 
will  coordinate  long-term  strategy 
development  for  an  area  with  existing 
plans  and  goals,  including  those 
provided  by  the  Federal  land  managers. 

(4)  The  Administrator  shall  prepare  a 
report  on  any  progress  made  toward  the 
national  visibUity  goal  since  the  last 
long-term  strategy  revisions.  A  report 
will  be  made  available  to  the  public  not 
less  frequently  than  3  years  from 
November  24. 1987.  This  report  must 
include  an  assessment  of: 

(i)  The  progress  achieved  in 
remedying  existing  impairment  of 
visibility  in  any  mandatory  Class  I 
Federal  area; 

(ii)  The  ability  of  the  long-term 
strategy  to  prevent  future  impairment  of 
visibility  in  any  mandatory  Class  1 
Federal  area; 

(iii)  Any  change  in  visibihty  since  the 
last  such  report,  or  in  the  case  of  the 
first  report,  since  plan  approval; 

(iv)  Additional  measures,  including 
the  need  for  SIP  revisions,  that  may  be 
necessary  to  assure  reasonable  progress 
toward  the  national  visibility  goal; 

(v)  The  progress  achieved  in 
implementing  best  available  retrofit 
technology  (BART)  and  meeting  other 
schedules  set  forth  in  the  long-term 
strategy; 

(vi)  The  impact  of  any  exemption 
granted  under  §  51.303; 

(vii)  The  need  for  BART  to  remedy 
existing  visibility  impairment  of  any 
integral  vista  identified  pursuant  to 
§  51.304. 

(d)  Delegation  of  Authority.  The 
Administrator  may  delegate  with 
respect  to  a  particular  visibility 
protection  area  any  of  his  functions 
imder  this  section,  except  the  making  of 
regulations,  to  any  State  or  local  air 
pollution  control  agency  of  any  State 
whose  boundaries  encompass  that  area. 

3.  In  §  52.27  paragraph  (d)(2)  is  revised 
and  paragraphs  (d)(3).  (d)(4),  and  (d)[.5) 
are  added  to  read  as  follows: 

§  52.27    Protection  of  vislblHty 
sources  In  attainment  araas. 


(d)  *  •  * 

(2)  The  reviewing  authority  must 
consider  any  analysis  performed  by  the 
Federal  land  managers,  provided  within 
30  days  of  the  notification  required  by 
paragraph  (d)(1)  of  this  section,  that 
shows  that  such  proposed  new  major 
stationary  source  or  major  modification 
may  have: 

(i)  An  adverse  impact  on  visibility  in 
any  Federal  Class  I  area,  or 

(ii)  An  adverse  impact  on  visibility  in 
an  integral  vista  codified  in  Part  81  of 
this  title. 

(3)  Where  the  reviewing  authority 
finds  that  such  an  analysis  does  not 
demonstrate  that  the  effect  in 
paragraphs  (d)(2)  (i)  or  (ii)  of  this  section 
will  occur,  either  an  explanation  of  its 
decision  or  notification  as  to  where  the 
explanation  can  be  obtained  must  be 
included  in  the  notice  of  public  hearing. 

(4)  Where  the  reviewing  authority 
finds  that  such  an  analysis  does 
demonstrate  that  the  effect  in  paragraph 
(d)(2)(i)  of  this  section  will  occur,  the 
permit  shall  not  be  issued. 

(5)  Where  the  reviewing  authority 
finds  that  such  an  analysis  does 
demonstrate  that  the  effect  in  paragraph 
(d)(2)(ii)  of  this  section  will  occur,  the 
reviewing  authority  may  issue  a  permit 
if  the  emissions  from  the  source  or 
modification  will  be  consistent  with 
reasonable  progress  toward  the  national 
goal.  In  making  this  decision,  the 
reviewing  authority  may  take  into 
account  the  costs  of  compliance,  the 
time  necessary  for  comphance,  the 
energy  and  nonair  quality 
environmental  impacts  of  compliance, 
and  the  useful  life  of  the  source. 

§§  52.145. 52.344. 52.633, 52.690. 52.1163. 
52.1236, 52.1486,  S2.1531, 52.1606, 52.1636, 
5Z1631,  52.1933.  52.2132, 52.2179, 52.2234, 
52.2304, 52.2452, 52.2533, 52.2632,  52.2781 
lAmanded] 

4.  Sections  52.145(AZ),  52.344(CO), 
52.633(HI),  52.690(ID),  52.1183(MI), 
52.1236(MN),  52.1488(NV),  52.1531(NH). 
52.1606(NI).  52.1636{NM),  52.1831(ND), 
52.1933(OK),  52.2132(SC).  52.2179(SD), 
52.2234(TN),  52.2304(TX),  52.2452(VA), 
52.2533(WV).  52.2632(WY)  and  52.2781 
(VI)  are  amended  by  adding  paragraph 
(c)  to  read  as  follows: 

(c)  Long-term  strategy.  The  provisions 
of  §  52.29  are  hereby  incorporated  and 
made  part  of  the  applicable  plan  for  the 
State  of . 

5.  Section  52.281(CA)  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

S  52.281    Vistt>ility  Protection 
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(e)  Long-term  strategy.  The  provisions 
of  §  52.29  are  hereby  incorporated  and 
made  part  of  the  applicable  plan  for  the 
State  of  California. 

§§  5^61,  52.183.  52.989.  52.1339,  52.1387, 
52.1782,52.3247    [Added]  | 

6.  Sections  52.61(AL),  52.183(AR), 
52.989(LA),  52.1339(MO),  52.1387(MT). 
52.1782(NC),  52.2347(UT)  are  added  to 
read  as  follows: 


9  52. Visibility  protection. 

(a)  The  requirements  of  section  169A 
of  the  Clean  Air  Act  are  not  met 
because  the  plan  does  not  include 
approvable  procedures  for  protection  of 
visibihty  in  mandatory  Class  I  Federal 
areas. 

(b)  Long-term  strategy.  The  provisions 
of  I  52.29  are  hereby  incorporated  into 
the  applicable  plan  for  the  State  of 


7.  The  second  §  52.1031  entitled 
"Visibility  protection"  is  redesignated  as 
§  52.1033  and  revised  to  read  as  follows: 

§  52.1033    Visibility  protection. 

(a)  The  requirements  of  section  169A 
of  the  Clean  Air  Act  are  not  met 
because  the  plan  does  not  include 
approvable  procedures  for  protection  of 
visibility  in  mandatory  Class  I  Federal 
areas  and  the  integral  vistas  identified 
in  40  CFR  81.437. 

(b)  Regulations  for  visibility 
monitoring  and  new  source  review.  The 
provisions  of  §§  52.26  and  52.27, 
including  the  provisions  for  protection  of 
integral  vistas,  are  hereby  incorporated 
and  made  a  part  of  the  applicable  plan 
for  the  State  of  Maine. 

(c)  Long-term  strategy.  The  provisions 
of  §  52.29  are  hereby  incorporated  into 
the  applicable  plan  for  the  State  of 
Maine. 


PART  81— {AMENDED] 

Part  81,  Chapter  I  of  Title  40.  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  for  Part  81  continues 
to  read  as  follows: 

Authority:  Sections  101(b)(1),  110, 169(a)(2). 
and  301(a),  Clean  Air  Act  as  amended  (42 
U.S.C.  7401(b),  7410,  7491(a)(2),  7601(a)). 

2.  Section  81.437  is  revised  to  read  as 
follows: 

§  81.437    New  Brunswicl(,  Canada. 

Table  l 


Table  2.— Integral  Vistas  Associated  With  Mandatory  Class  I  Areas— Continued 

Paik 

Observation  potm 

View  angle 

Key  features 

Also  viewed  from 

Con  Robinson's  Point 

30e'-150' 

Portions  Viewed  From  Liberty  Poim 

Provincial  Park 

Eastern  Head 

Mainland  New  Brunswick 

Point  La  Preau 

Wolf  Islands 

Atlantic  Ocean 

Liberty  Point 

34*-236* 

Ragged  Point „.... 

Mainland  New  Brunswick 

Poim 

Atlantic  Ocean 

Wolf  Islands 

South  Uitwc 

Grand  Manan  Island 

Sail  Rock 

West  Quoddy  Head  Lighthouse 

South  Lubec 

Area  name 

Acreage 

Public 
law 
estab- 
lishing 

Federal 

land 
manag- 
er 

Roosevelt          Campobelkj 
International  Park         .  .  .. 

2.721 

88-363 

I') 

[PR  Doc.  87-26556  Filed  11-23-87;  8:45  am] 
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■  Not  applicable. 


Table  2.— Integral  Vistas  Associated  With  Mandatory  Class  I  Areas 


Pwk 


Roosevelt  Campot)elk)  International  Park . 


Observation  point 


Roosevelt  Cottage  and  Beach  Area... 


Friir-s  Head.. 


View  angle 


244--56* 


154'-94* 


Key  features 


Esles  Head 

Eastport 
North  Lut>ec 
Cobscook  Bay 
Shackford  Head 
St  Andrews 
Fnars  Head 
Treat's  Island 
Passamaquoddy  Bay 
Deer  Island 
Indian  Island 
Rouen  Island 
Cheny  Island 
Thrumcap  Island 
Owen  House 
Welshpool 

Roosevelt  Cottage 

Campotielk)  Island 

Weir 

Fnars  Bay 

Welshpool 

Wilson's  Beach 

North  Road 

Head  Harbour  Passage 

Casco  Island 

Green  Island 

Pope  Island 

Thrumcap  Island 

Cherry  Island 

Rouen  Island 

Indian  Island 

Deer  Island 

Passamaquoddy  Bay 

Old  Sow  Whirlpool 

St  Andrews 

Eastport 

Ffiar  Roads 

Estes  Head 

Perry 

Shackford  Head 

Pembroke 

Cobscook  Bay 

Treat's  Island 

Major's  Island 

North  Lubec 

Passamaquoddy  Dam  portion  of 

Roger's  Island 

Dudley  Island 

Johnson's  Bay 

Pope's  Folly 

Cutler  Naval  Radio  Station 

Lubec 

Muihoiland  Point  Lighthouse 

FDR  Memorial  Bridge 

South  Lubec 

Grand  Manan  Island 


Also  viewed  from 


Portions  from  Fnar's  Head. 


Portions   Viewed   From   Roosevelt   Cottage 
and  Beach  Area 
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44448 
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Proposed  Rules: 

301 44346 
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361 44366 
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36CFR 

223 43324 
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Proposed  Rules: 

223 43020 

37CFR 

Proposed  Rules: 
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38CFR 

1 42104 
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Proposed  Rules: 
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21 44054 

39CFR 
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Proposed  Rules: 
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40CFR 
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Proposed  Rules: 
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43CFR 
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5460 42586 
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Proposed  Rules: 

4 43009 

Public  Land  Orders: 

6660 44893 

44  CFR 

64 44128 

Proposed  Rules: 

59 42117 
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70 42117 
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LIST  OF  PUBLIC  LAWS 

Last  List  November  20,  1987 
This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  t>e  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

S.J.  Res.  53/Pub.  L  100-171 
To  designate  the  period 
commencing  November  22, 


1987,  and  ending  November 
28.  1987,  as  "American  Indian 
Week."  (ftov.  19.  1987;  101 
Stat  915;  1  page)    Price; 
$1.00 

SJ.  Res.  97/Pub.  L  100-172 

To  designate  the  week 
beginning  Novemt>er  22,  1987. 
as  "National  Adoption  Week." 
(Nov.  19.  1987;  101  Stat  916; 
1  page)    Price:  $1.00 
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FEDERAL  REGISTER  Published  daily.  Mondiiy  through  Friday, 
(mil  piil.lished  on  Saturdays,  Sundays,  or  on  official  holidays}, 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch. 
l.*;)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  1).  Distributitm  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 


The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  S34O.0O  per  year,  or  $170.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  S1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  JVinting  Office.  Washington.  DC 
20402. 

Ihere  are  no  restrictions  on  the  republiaition  of  material 
appearing  in  the  Federal  Register.  i 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  52  FR  12345. 


FOR: 

WHO: 
WII.AT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  llic  Fed.  ri.l  Rcsislcr  Hnd  C:oilc  of 

Federal  Regulations. 

The  Office  of  the  Firderid  Regisler. 

Free  public  briefings  (approxim.ilel>   2  1/2  hoursi  to 

present: 

1.  The  regulatory  process,  with  a  for.iis  on  the  Federwl 
Register  system  and  the  publics  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  t\pii.al  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  whi(  h 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations 


DENVER.  CO 

WHEN:  December  15:  at  9  a.m. 

WHERE:  Room  239.  Federal  Building.  1961  Stout 

Street.  Denver.  CO. 
RESERVATIONS:  Call  the  Denver  Federal  Information 

Center.  303-844-6575 


Agriculture  Department 

See  also  Animal  and  Plant  Health  Inspection  Senrice; 

Federal  Crop  Insurance  Corporation 
RULES 

Meat  import  restriction;  New  Zealand  and  Australia  45141 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45217 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

Grants  and  cooperative  agreements: 
Alcohol  and  endocrinological  development  in  adolescents 

research,  45249 
Alcohol  research  center  grants  for  alcohol  and 
immunologic  disorders  (including  Acquired 
Immunodeficiency  Disease-AIDS),  45249 
Biological  determinants  of  alcohol  cwisumption,  45250 

Animal  and  Plant  Health  Inspectfcm  Service 

PROPOSED  RULES 

Livestock  and  poultry  disease  control: 
Brucellosis,  45200 

Army  Department 

RULES 

Claims  and  accounts: 
Claims  on  behalf  of  United  States,  45175 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Coast  Guard 

PROPOSED  RULES 

Drawbridge  operations: 

Florida,  45201,  45202 
(2  documents) 

Louisiana,  45203 
NOTICES 

Committees;  establishment,  renewals,  terminations,  etc: 
Rules  of  the  Road  Advisory  Council,  45275 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration; 
National  Technical  Information  Service 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Yugoslavia,  45219 

Conservation  and  Renewable  Energy  Office 

NOTICES 

Consumer  product  test  procedures;  waiver  petitions: 
Carrier  Corp.,  45233 

Customs  Service 

NOTICES 

Customhouse  broker  license  cancellation,  suspension,  etc.: 
Cal-Asia  International,  Inc..  45278 

Defense  Department 

See  Army  Department 
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RULES 

Veterans: 
Post- Vietnam  era  veterans  educational  assistance 
program,  45181 

Education  Department 

RULES 

Postsecondary  education: 

Paul  Douglas  teacher  scholarship  program,  45284 
PROPOSED  RULES 
Postsecondary  education: 

Paul  Douglas  teacher  scholarship  program,  45290 

Energy  Department 

See  also  Conservation  and  Renewable  Energy  Office; 

Federal  Energy  Regulatory  Commission 
NOTICES 
Meetings: 
National  Petroleum  Council,  45220 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Malathion,  45182 
PROPOSED  RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Definitions  and  interpretations,  etc. — 
Peas,  45203 
NOTICES 

Pesticide,  food,  and  feed  additive  petitions: 
Coopers  Animal  Health,  Inc.,  et  al.,  45237 
Pesticide  programs: 
Crisis  exemptions;  annual  report,  45238 
Registration  standards  and  special  reviews;  docket 
indices;  mailing  lists  inclusion;  correction,  45281 
Pesticide  registration,  cancellation,  etc.: 

Great  Lakes  Chemical  Corp.  et  al.;  correction,  45281 
Toxic  and  hazardous  substances  control: 
Premanufacture  notices  receipts;  correction,  45281 
(3  documents) 

Executive  Office  of  the  President 

See  Presidential  Commission  on  the  Human 
Immunodeficiency  Virus  Epidemic;  Trade 
Representative.  Office  of  United  States 

Farm  Credit  Administration 

RULES 

Farm  credit  system: 
Borrower  rights,  45161 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Garrett,  45163 

Short  Brothers  PLC,  45164,  45165 
(2  documents) 
PROPOSED  RULES 

Airport  radar  service  areas.  45292 
Rulemaking  petitions;  summary  and  disposition,  45200 
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NOTICES 

Exemption  petitions:  summary  and  disposition.  45275 

Meetings: 
Aeronautics  Radio  Technical  Commission.  45275 


Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

45239 


Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  endorsements,  etc.: 

Com.  45142 

Com  silage.  45145 

Cotton.  45146 

Grain  sorghum.  45149 

Malting  barley.  45156 

Safflowers.  45158 

Soybeans.  45152 

Sunflowers.  45155 
PROPOSED  RULES 
Crop  insurance:  various  commodities: 

Sunflowers.  45199 


Federal  Energy  Regulatory  Commission 

Annual  charges;  gas  and  oil  pipelines  and  electric  utilities: 

Reporting  and  recordkeeping  requirements,  45170 
Electric  utilities  (Federal  Power  Act): 
Reactor  plant  equipment;  property  list  for  use  in 
accounting  for  addition  and  retirement.  45167 
NOTICES 

Hydroelectric  applications.  45220 
Natural  gas  certificate  filings: 

Arkla  Energy  Resources  et  al..  45221 
Natural  Gas  Policy  Act: 
State  jurisdictional  agencies  tight  formation 
recommendations:  preliminary — 
Interior  Department.  Indian  Affairs  Bureau.  Osage 
Agency.  45223 
Small  power  production  and  cogeneration  facilities; 
qualifying  status: 
Babcock  &  Wilcox  Co..  Inc..  45223 
Energy  Technology  Engineering  Center,  Rockwell 
International  Corp.,  45224 
Applications,  hearings,  determinations,  etc.: 
Amoco  Production  Co..  45224 
Bayou  Interstate  Pipeline  System.  45224 
Colorado  Interstate  Gas  Co..  45225 
East  Tennessee  Natural  Gas  Co..  45225 
El  Paso  Natural  Gas  Co..  45225 
Entex.  Inc..  et  al.,  45226 
Florida  Gas  Transmission  Co..  452 
Idaho  Power  Co..  45229 
Indianapolis  Power  &  Light  Co..  45229 
MIGC,  Inc..  45230 

Natural  Gas  Pipeline  Co.  of  America.  45230 
Northem  Border  Pipeline  Co..  45230 
Northern  Natural  Gas  Co..  45230 
Northwest  Alaskan  Pipeline  Co..  45231 
South  Georgia  Natural  Gas  Co..  45231 
Tennessee  Gas  Pipeline  Co.  et  al..  45232 
Texas  Eastem  Transmission  Corp..  45232 
Texas  Gas  Transmission  Corp..  45232 
United  Gas  Pipe  Line  Co..  45232 
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Federal  Higtiway  Administration 

RULES 

Engineering  and  traffic  operations: 
Construction  and  maintenances:  contract  procedures. 

45171 
PROPOSED  RULES 

Motor  carrier  safety  regulations: 
Driver  qualifications — 
Diabetes;  case-by-case  waiver,  45204 
NOTICES 

Environmental  statements;  notice  of  intent: 
Fauquier  County,  VA.  45276 
New  Castle  County,  DE.  45276 

Federal  Home  Loan  Bank  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Anniston  Federal  Savings  A  Loan  Association,  45240 
Cargill  Bank  of  Connecticut.  45240 
Deer  Park  Federal  Savings  &  Loan  Association.  45240 
First  Federal  Savings  &  Loan  Association  of  Georgetown, 

45240 
First  Federal  Savings  Bank  of  Tennessee,  45240 
First  Savings  Bank.  F.S.B..  45240 

Forrest  City  Federal  Savings  &  Loan  Association.  45241 
Franklin  Savings  &  Loan  Co.,  45241 
Granville  Federal  Savings  &  Loan  Association,  45241 
Griffin  Federal  Savings  &  Loan  Association.  45241 
Haywood  Savings  &  Loan  Association.  45241 
Homestead  Savings  &  Loan  Association,  45241 
Pioneer  Savings  &  Loan  Association,  45242 
Security  Federal  Savings  &  Loan  Association.  45242 
Sycamore  Savings  &  Loan  Co..  45242 
Vanguard  Federal  Savings  &  Loan  Association.  45242 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  45242 

Federal  Reserve  System 

RULES  , 

Bank  holding  companies  and  change  in  bank  control 

{Regulation  Y): 

Data  processing  activities.  45160 
NOTICES 
Federal  Open  Market  Committee: 

Domestic  policy  directives,  45242 
Applications,  hearings,  determinations,  etc.: 

Amity  Bancorp.  Inc..  et  al.,  45243 

Central  Bancshares  of  the  South,  Inc..  et  al..  45244 

Deutsche  Bank  AG  et  al..  45244 

Ellis.  Norman  R..  et  al..  45245 

First  Bank  System.  Inc..  45246 

Gilmore.  Susan  E.  and  Franklin  S..  et  al..  45246 

National  Westminster  Bank  PLC,  45246 

Peoples  Bancorporation  et  al..  45247 

Shorebank  Corp..  45247 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 

Advertising  Checking  Bureau.  Inc.,  45165 
Tarrant  County  Medical  Society.  45166 

PROPOSED  RULES 

Prohibited  trade  practices; 

Control  Data  Corp.  et  al..  45201 
NOTICES 
Premerger  notification  waiting  periods:  early  terminations. 

45248 


Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications 
45252 

Environmental  statements:  availability,  etc.: 
Innoko  National  Wildlife  Refuge,  AK,  45252 
Yukon  Flats  National  Wildlife  Refuge,  AK,  45253 

Food  and  Drug  Administration 

RULES 

Antibiotic  drugs: 
Sterile  sulbactam  sodium,  sterile  ampicillin  sodium  and 
sulbactam  sodium 
Correction,  45281 

General  Services  Administration 

RULES 

Program  Fraud  Civil  Remedies  Act;  implementation.  45183 

Health  and  Human  Services  Department 

See  Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration; 
National  Institutes  of  Health;  Public  Health  Service; 
Social  Security  Administration 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Human  Immunodeficiency  Virus  Epidemic  Presidential 
Commission 

See  Presidential  Commission  on  the  Human 
Immunodeficiency  Virus  Epidemic 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  National  Park  Service 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Electronic  chime  modules.  45255 
Picture-in-a-picture  video  add-on  products  and 

components.  45256 
Stainless  steel  pipes  and  tubes  from  Sweden.  45256 
Welded  carbon  steel  pipes  and  tubes  from 
India.  45257 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
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Rules  and  Regulations 


Federal  Register 

Vol.  52.  No.  227 

Wednesday.  November  25.  1987 


This  section  of  the  FEDERAL  REGISTER 
contaifw  regulatory  documerrts  having 
general  appiicaMity  and  legal  e«ect.  most 
of  which  are  keyed  to  and  oodrfied  in 
the  Code  o4  Federal  Regulaiions,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Office  Of  the  Secretary 
7  CFR  Part  16 

Restriction  on  importation  of  IMeat 
from  New  Zealand  and  Australia 

agency:  Office  of  the  Secretary,  USDA. 
action:  Final  rule. 

summary:  This  rule  amends  the 
regulations  in  7  CFR  Part  16,  Subpart  A 
entitled  "Section  204  Import 
Regulations"  to  carry  out  the  voluntary 
agreements  concerning  the  level  of  1987 
meat  imports  from  New  Zealand  and 
Australia  entered  into  by  those 
countries  with  the  United  States 
pursuant  to  section  204  of  the 
Agricultural  Act  of  1956,  as  amended. 
EFFECTIVE  DATE:  November  25, 1987. 
See  also  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT 

Norman  R.  Kallemeyn,  (202)  447-4031, 
Dairy,  Livestock  and  Poultry  Division, 
Foreign  Agricultural  Service,  USDA, 
Room  6616  South  Building,  Washington, 
DC  20250. 

SUPPLEMENTARY  mFORMATlON:  Pursuant 
to  the  authority  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  Executive  Order  11539, 
as  amended,  the  Office  of  the  United 
States  Trade  Representative  has 
negotiated  agreements  with  the 
Governments  of  New  Zealand  and 
Australia  whereby  those  countries  have 
voluntarily  agreed  to  limit  the  quantity 
of  certain  meats  exported  to  the  United 
States  during  calendar  year  1987.  The 
Secretary  of  Agriculture,  with  the 
concurrence  of  the  Secretary  of  State 
and  the  United  States  Trade 
Representative,  is  authorized  to  carry 
out  such  agreements  and  to  implement 
such  action. 


Presently,  Title  7.  Part  16,  Subpart  A 
entitled  "Section  204  Import 
Regulations"  governs  the  entry  or 
withdrawal  from  warehouse  of  certain 
meats  imported  from  New  Zealand  and 
Australia  during  calendar  year  1983. 
This  rule  would  amend  Subpart  A  to 
delete  the  provisions  relating  to  New 
Zealand  and  Australia  for  calendar  year 
1963  which  no  longer  are  in  effect  and 
insert  new  provisions  to  carry  out  the 
voluntary  agreements  entered  into  by 
New  Zealand  and  Australia  with  the 
United  States  for  calendar  year  1987. 
The  definition  of  meat  in  the  regulations 
encompasses  the  Tariff  Schedules  of  the 
United  States  (TSUS)  items  which  are 
the  subject  of  the  voluntary  agreements 
with  New  Zealand  and  Australia.  In 
order  to  prevent  circumvention  of  the 
import  limitations,  the  definition  also 
includes  meat  that  would  fall  within 
such  deHnition  but  for  processing  in 
Foreign-Trade  Zones,  territories,  or 
possessions  of  the  United  States.  In 
addition,  the  regulations  impose 
transshipment  restrictions  which 
prevent  the  entry  or  withdrawal  from 
warehouse  for  consumption  of  meat 
from  New  Zealand  and  AustraUa  unless 
exported  from  those  countries  as  direct 
shipments  or  on  through  bills  of  lading 
or,  if  processed  in  Foreign-Trade  Zones, 
territories  or  possessions  of  the  United 
States,  shipped  as  direct  shipments  or 
on  through  bills  of  lading  from  such 
areas. 

Effective  Date 

Meat  released  under  the  provisions  of 
section  448(b)  and  484(a)(1)(A)  of  the 
Tariff  Act  of  1930  (19  U.S.C. 
1448(b)(immediate  delivery),  and  19 
U.S.a  1484(a)(l)(A)(entry)),  prior  to 
November  25, 1967  shall  not  be  denied 
entry. 

The  action  taken  herewith  has  been 
determined  to  involve  foreign  affairs 
functions  of  the  United  States. 
Therefore,  this  regulation  falls  within 
the  foreign  affairs  exception  to 
Executive  Order  12291  and  the 
provisions  of  5  U.S.C.  553  with  respect  to 
proposed  rulemaking.  Further,  the 
provisions  of  the  Regulatory  Flexibility 
Act  do  not  apply  to  this  rule  since  the 
proposed  rulemaking  provisions  of  5 
U.S.C.  553  do  not  apply. 

List  of  Subjects  in  7  CFR  Part  16 

Meat  and  meat  products,  Imports. 


Accordingly,  the  Regulations  at  7  CFR 
Part  16,  Subpart  A  entitled  "Section  204 
Import  Regulations"  are  amended  to 
read  as  follows: 

PART  16— (AMENDED) 

1.  The  authority  citation  for  Part  16 
continues  to  read  as  follows: 

Authority:  Sec.  204.  Pub.  L  540. 84th  Cong., 
70  Stat.  200,  as  amended  (7  U.S.C.  1854).  and 
E.0. 11539  (35  FR  10733).  as  amended  by  E.O. 
12188  (45  FR  989). 

2.  Section  1&4  is  revised  to  read  as 
follows: 

§  16.4    Transshipment  restrictions. 

During  calendar  year  1987,  no  meat  of 
New  Zealand  or  Australian  origin  may 
be  entered  or  withdrawn  from 
warehouse  for  consumption  in  the 
United  States  unless  (a)  it  is  exported 
into  the  Customs  Territory  of  the  United 
States  as  a  direct  shipment  or  on  a 
through  bill  of  lading  from  the  country  of 
origin  or,  (b)  if  processed  in  Foreign- 
Trade  Zones,  territories,  or  possessions 
of  the  United  States,  it  is  exported  into 
the  Customs  Territory  of  the  United 
States  as  a  direct  shipment  on  a  through 
bill  of  lading  from  the  Foreign-Trade 
Zone,  territory  or  possession  of  the 
United  States  in  which  it  was  processed. 

3.  Section  16.5  is  revised  to  read  as 
follows: 

§16.5    Quantitattv*  restrictions 

(a)  Imports  from  New  Zealand  During 
calendar  year  1987,  no  more  than  438 
million  pounds  of  meat  exported  from 
New  Zealand  in  the  form  in  which  it 
would  fall  within  the  defmition  of  meat 
in  TSUS  items  106.10, 106.22, 106.25. 
107.55,  or  107.62  may  be  entered  or 
withdrawn  from  warehouse  for 
consumption  in  the  United  States. 
whether  shipped  directly  or  indirectly 
from  New  Zealand  to  the  United  States. 

(b)  Imports  from  Australia.  During 
calendar  year  1967,  no  more  than  722 
million  pounds  of  meat  exported  from 
Australia  in  the  form  in  which  it  would 
fall  within  the  definition  of  meat  in 
TSUS  items  106.10. 106.22. 106.25. 107.55, 
or  107.62  may  be  entered  or  withdrawn 
from  warehouse  for  consumption  in  the 
United  States,  whether  shipped  directly 
or  indirectly  from  Australia  to  the 
United  States. 
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ls.sued  at  Washington.  DC  this  20th  day  of 
November.  1987. 
Richard  E.  Lyng. 
Secretary  of  Agriculture. 
|F"R  Doc.  87-27114  Filed  11-24-87:  8:45  ami 
HLUNG  COM  3410- HMI 


Federal  Crop  Insurance  Corporation 

7  CFR  Part  401 

(Amdt  No.  1;  Doc  No.  4974S1 


General  Crop  Insurance  Regulations; 
Com  Endorsement 

agency:  Federal  Crop  Insurance 

Corporation.  USDA. 

ACnow;  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401).  effective  for  the  1988  and 
succeeding  crop  years,  by  adding  a  new 
section.  7  CFR  401.111.  to  be  known  as 
the  Com  Endorsement.  The  intended 
effect  of  this  rule  is  to  provide  the 
regulations  containing  the  provisions  of 
crop  insurance  protection  on  com  grown 
as  grain  in  an  endorsement  to  the 
general  crop  insurance  policy  which 
contains  the  standard  terms  and 
conditions  common  to  most  crops.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop. 
Insurance  Act,  as  amended. 
EFFECnVE  date:  November  30. 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC,  20250. 
telephone  (202)  447-3325. 
SUFPIEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  | 
established  as  October  1, 1992. 

E.  Ray  Fosse,  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 


certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have    . 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  adds  to  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  a  new  section  to  be  known  as  7 
CFR  401.111,  the  Com  Endorsement, 
effective  for  the  1988  and  succeeding 
crop  years,  to  provide  the  provisions  for 
insuring  corn  on  a  grain  basis. 

The  provisions  for  insuring  com 
contained  in  7  CFR  401.111  will 
supersede  those  provisions  contained  in 
7  CFR  Part  432,  the  Com  Crop  Insurance 
Regulations,  effective  with  the  beginning 
of  the  1988  crop  year.  The  present  policy 
contained  in  7  CFR  Part  432  will  be 
terminated  at  the  end  of  the  1987  crop 
year  and  later  removed  and  reserved. 
FCIC  will  amend  the  title  of  7  CFR  Part 
432  by  separate  document  so  that  the 
provisions  therein  are  effective  only 
through  the  1987  crop  year. 

The  provisions  of  7  CFR  401.111 
contain  those  provisions  applicable  to 
insuring  corn  as  grain.  Provisions  for 
insuring  corn  on  a  purely  silage  basis 
will  be  proposed  for  issuance  as  7  CF'R 
401.112  the  Com  Silage  Option  as  an 
optional  amendment  to  this  com 
endorsement  in  those  counties  where  a 
silage  guarantee  is  provided  by  the 
actuarial  table. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Com  Endorsement  to  7  CFR  Part 
401,  FCIC  is  proposing  other  changes  in 
the  provisions  for  insuring  com  as 
follows: 

1.  Section  1.  Add  a  provision  to  limit 
insurance  only  to  acreage  which  is 
planted  in  rows  far  enough  apart  to 
permit  mechanical  cultivation.  Add  a 
provision  indicating  that  com  destroyed 


to  comply  with  other  U.S.  Department  of 
Agriculture  programs  will  not  be 
insured.  This  provision  is  added  to 
prevent  insurance  from  attaching  to  any 
crop  intended  for  destruction  to  comply 
with  other  U.S.  Department  of 
Agriculture  programs. 

2.  Section  4.  Provide  that  insurance 
will  begin  on  each  unit  or  portion  of  a 
unit  as  planted.  This  change  is  made  to 
avoid  instances  when  delayed  planting 
of  part  of  a  unit  after  the  final  planting 
date  would  prevent  insurance  from 
attaching  on  timely  planted  acreage. 

3.  Section  5.  Add  unit  division 
guidelines  and  add  a  clause  to  specify 
that  division  of  units  may  result  in  the 
insured  paying  additional  premium  for 
guidelines  unit  division  in  accordance 
with  actuarial  studies  which  show  an 
increased  risk  when  units  are  divided. 
Add  language  to  specify  that 
nonirrigated  comers  of  a  center  pivot 
irrigation  system  are  part  of  the  irrigated 
unit.  The  production  from  the  total  unit, 
both  irrigated  and  nonirrigated,  is 
combined  to  determine  your  unit  for  the 
purpose  of  determining  the  guarantee  for 
the  unit. 

4.  Section  7.  Add  a  provision  for 
adjustment  of  a  loss  only  on  a  grain 
basis  unless  the  insured  enters  into  the 
Com  Silage  Option  before  the  sales 
closing  date.  Add  to  the  first  step  of 
adjustment  the  term  15.5%  moisture. 
This  figure  has  been  removed  from  the 
Federal  Grain  Inspection  Service 
regulations.  It  is  necessary  to  insert  this 
figure  in  the  first  computation  of 
dividing  the  value  per  bushel  by  the 
price  per  bushel  of  U.S.  No.  2  corn  for 
purposes  of  clarification. 

5.  Section  10.  Add  definitions  for 
"Harvest".  "Replanting",  "Section",  and 
"Silage." 

On  Monday.  September  14. 1987,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  52 
FR  34671,  to  add  a  new  subpart,  7  CFR 
401.111— Corn  Endorsement,  to  provide 
the  regulations  containing  the  provisions 
of  crop  insurance  protection  on  corn 
produced  as  grain  in  an  endorsement  to 
the  general  crop  insurance  policy  which 
contains  the  standard  terms  and 
conditions  common  to  most  crops.  The 
public  was  given  30  days  in  which  to 
submit  written  comments,  data,  and 
opinions  on  the  proposed  rule.  One 
comment  was  received  from  the  Crop 
Hail  Insurance  Actuarial  Association 
(CHIAA)  with  respect  to  initial  planting 
date,  original  planting  pattern, 
production  to  count  on  harvested 
acreage,  and  replanting  payment  issues. 

1.  Earliest  planting  date:  CHIAA 
proposed  deletion  of  the  earliest 
planting  dale  on  the  basis  that  it  affects 


only  the  replant  payment;  provides  that 
replant  payment  i«  not  the  same  for  all 
insureds:  and  that  the  date  is  not  readily 
available  to  the  insured.  The  ioitial 
planting  varies  widely  ranging  from  30 
to  60  days  depending  on  the  area.  FCIC 
considered  the  io^tlications  of  actuarial 
soundness  in  these  issues,  particularly 
with  respect  to  adverse  selectivity. 
Initial  planting  dates  were  established 
to  prevent  a  producer  from  intentionally 
planting  early,  in  many  cases  well  in 
advance  of  sales  closing/cancellation, 
and  selecting  against  the  insurance 
company. 

If  the  crop  survives  the  early  planting 
undamaged,  the  producer  can  choose  to 
cancel  prior  to  the  cancellation  date  as 
the  chances  of  a  normal  crop  are 
increased  when  early  planted.  The 
insured  thereby  obtains  insurance 
coverage  during  this  eariy.  high  risk  time 
at  no  cost.  However,  if  the  crop  is 
damaged  in  the  early  growing  period, 
the  insured  may  collect  a  replant 
payment  and  plant  the  crop  at  the 
normal  time,  with  FCIC  paying  the 
replanting  costs  through  deduction  from 
the  premium.  The  variation  in  the  dates 
reflect  different  response  to  early 
planting  of  various  crops  and  weather 
conditions  prevalent  in  the  areas  during 
eariy  spring.  The  Corporation  has 
determined  to  retain  the  earliest 
planting  date. 

2.  Original  piantjag  pattern:  CHIAA 
proposes  to  delete  the  requirement  that 
the  replanting  pattern  be  the  same  as 
the  initial  planted  pattern  on  the  basis 
that  the  actuarial  table  does  not 
reference  planting  patterns  and  that 
replanting  is  a  salvage  situation  and  it 
may  not  be  practical  to  replant  in  the 
original  pattern. 

The  Corporation  has  reviewed  this 
issue.  There  is  no  requirement  that  the 
pattem  of  replant  be  the  same  as  the 
original  pattem.  However,  if  the  pattem 
of  replant  was  uninsurable  as  an 
original  pattem,  the  full  liability  is  not 
reinstated.  Although  replanting  is  a 
salvage  operation,  reinstatement  of  full 
liability  for  a  practice  which  will 
probably  not  produce  the  established 
yield  raises  questions  as  to  the  statutory 
limit  on  the  guarantee. 

3.  Rep/anting  payment-  CHIAA  takes 
issue  with  the  replanting  provision 
establishing  the  actual  cost  as  the  basis 
for  replant  payment  in  that  it  creates 
administrative  difficulties.  CHIAA 
suggests  an  altema  ti ve  of  making  the 
replant  payment  20%  of  the  production 
guarantee,  limited  by  an  amount 
specified  in  the  policy. 

FCIC  has  determined  not  to  adopt  this 
suggestion.  This  issue  has  been  raised  in 
the  past.  Several  private  insurance 
companies  have  opposed 


recommendations  of  a  specified  amount. 
Replanting  is  required  in  the  event  of 
loss  before  the  final  planting  date  (as  it 
may  be  extended).  The  replanting 
payment  is  to  reimburse  the  insured  for 
his  reasonable  out-of-pocket  expenses  in 
replanting.  It  is  not  intended  as  an 
indemnity  for  loss.  Both  the  insured  and 
the  Corporation  benefit  by  replanting. 
The  insured  has  the  opportunity  to 
harvest  a  normal  yield.  The  Corporation, 
without  further  loss,  will  not  have  to  pay 
an  indemnity.  No  basis  exists  under  this 
scheme  to  allow  payment  of  more  than 
actual  expenses.  The  present  limit  on 
replant  payments  will  remain. 

4,  Minimum  of  25%  production  to 
count  on  harvested  acreage:  It  was 
proposed  by  CHIAA  that  the  policy 
language  providing  for  a  25%  minimum 
production  to  count  on  harvested 
acreage  be  deleted  because  of  possible 
administrative  difficulties.  Further. 
CHIAA  recommended  that  the  insurable 
crop  be  limited  only  to  varieties  of  com 
for  grain  and  silage,  excluding  silage 
only  varieties.  FQC  agrees  with 
CHIAA's  suggestion  and  has  deleted 
this  language.  However,  the  Corporation 
will  not  limit  insurance  to  only  com  for 
grain  and  silage.  FCIC  is  obligated  to 
cover  silage  type  com  since  com  is  a 
disaster  eligible  crop.  The  provisions  of 
the  Com  Endorsement  provide  coverage 
for.com  produced  as  grain.  If  an  insured 
wishes  to  produce  com  as  silage,  the 
provisions  of  the  Com  Endorsement 
herein  plus  the  Com  Silage  Option  (7 
CFR  401.112)  are  used  for  this  purpose. 

With  the  changes  discussed  herein. 
FCIC  herewith  adopU  the  rule  published 
at  52  FR  34671  as  a  final  rule. 

Because  the  eariiest  date  for  filing 
contract  changes  in  the  service  office  is 
November  30,  good  cause  is  shown  for 
making  this  rule  effective  in  less  than  30 
days. 

last  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations. 
Com  endorsement. 


Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seg.), 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401).  effective 
for  the  1988  and  succeeding  crop  years, 
as  follows: 

PART  401— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506,  51ft,  Pub.  L  75-tdQ,  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1508. 1516). 


2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.111  Corn  Endorsement  effective  for 
the  1988  and  Succeeding  Crop  Years,  to 
read  as  follows: 

5401.111    Com  endorsement 

The  provisions  of  the  Com  Crop 
Insurance  Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insnrance  Corporation 

Com  Endorsement 
1.  Insured  Crop 

a.  The  crop  insured  will  be  field  com 
("com")  planted  for  harvest  as  grain  (or 
silage  if  a  silage  amendment  is  obtained). 

b.  In  addition  to  the  com  not  insurable 
under  section  2  of  the  general  crop  insurance 
policy,  we  do  not  insure  any  com: 

(1)  On  which  the  com  was  destroyed  or  put 
to  another  use  for  the  purpose  of  conforeiing 
with  any  other  program  administered  by  the 
United  Stales  Department  of  Agricuilure: 

(2)  Unless  the  acreage  is  planted  in  rows 
far  enough  apart  to  permit  mechanical 
cultivation;  or 

(3)  Planted  for  silage  unless  a  silage 
amendment  has  been  obtained. 

c.If  the  actuarial  table  for  th    county 
provides  a  "silage  only  guarantee",  coverage 
is  only  available  with  the  completion  of  the 
silage  amendment. 

d.  A  late  planting  agreement  will  be 
available  fbr  com. 

2.  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

■.  Adverse  weather  conditions; 

b.  Fire; 

c.  InsectR 

d.  Plant  disease: 

e.  Wildlife: 

f.  Earthquake: 

g.  Volcanic  eraption:  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable 
cause  occurring  after  the  beginning  of 
planting: 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 
3.  Annual  Premium 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insurance  experience  through  the  1983 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  com  policy  for  the  1984 
crop  year,  you  will  continue  to  receive  the 
benefit  of  the  reduction  subject  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  yean 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience: 
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(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1984  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80.  no 
further  premium  reduction  will  apply: 

(5)  Participation  must  be  continuous  from 
prior  to  1984. 
4.  Insurance  Period 

The  calendar  date  for  the  end  of  the 
insurance  period  is  the  date  immediately 
following  planting  as  follows: 

(a)  Val  Verde.  Edwards,  Kerr.  Kendall. 
Bexar.  Wilson.  Karnes.  Goliad.  Victoria,  and 
Jackson  Counties.  Texas,  and  all  Texas 
counties  lying  south  thereof — September  30: 

(b)  Clark.  Cowlitz.  Grays  Harbor.  Island, 
lefferson.  King,  Kitsap,  Lewis,  Pierce,  Skagit, 
Snohomish.  Thurston.  Wahkiakum,  and 
Whatcom  Counties.  Washington— October 
31: 

(c)  All  other  counties  where  our  actuarial 
table  shows: 

(a)  only  a  silage  guarantee:  or 

(b)  both  a  grain  and  a  silage  guarantee  on 
any  acreage  of  com  harvested  for  silage — 
September  30: 

(d)  All  other  counties  and  states — 
December  10. 
5.  Unit  Division 

Com  acreage  that  would  otherwise  be  one 
unit,  as  defined  in  section  17  of  the  general 
crop  insured  policy,  may  be  divided  into 
more  than  one  unit  if  you  agree  to  pay 
additional  premium  as  provided  for  by  the 
actuarial  table  and  if  for  each  proposed  unit 
you  maintain  written  verifiable  records  of 
planted  acreage  and  harvested  production  for 
at  least  the  previous  crop  year.  Production 
reports  by  unit  based  on  those  records  should 
be  Tiled  as  early  as  possible  but  must  be  filed 
by  no  later  than  the  date  required  by 
subsection  4.d.  of  the  general  crop  insurance 
policy  and  either 

a.  Acreage  planted  to  the  insurance  com 
crop  is  located  in  separate,  legally 
identifiable  sections  (except  in  Florida)  or,  in 
the  absence  of  section  descriptions  (and  in 
Honda]  the  land  is  identified  by  separate 
ASCS  Farm  Serial  Numbers,  provided: 

(1)  The  boundaries  of  the  section  or  ASCS 
Farm  Serial  Number  are  clearly  identified, 
and  the  insured  acreage  can  be  easily 
determined:  and 

(2)  The  com  is  planted  in  such  a  manner 
that  the  planting  pattem  does  not  continue 
into  an  adjacent  section  or  ASCS  Farm  Serial 
Number,  or 

b.  Acreage  planted  to  the  insured  com  is 
located  in  a  single  section  or  ASCS  Farm 
Serial  Number  and  consists  of  acreage  on 
which  both  an  irrigated  and  non-irrigated 
practices  are  carried  out,  provided: 

(1)  Com  planted  on  the  irrigated  acreage 
does  not  continue  into  nonirrigated  acreage 
in  the  same  rows  or  planting  pattem 
(Nonirrigated  comers  of  a  center  pivot 
irrigation  system  planted  to  insured  com  are 
part  of  the  irrigated  unit.  The  production  from 
the  total  unit,  both  irrigated  and  nonirrigated, 
is  combined  to  determine  your  yield  for  the 
purpose  of  determining  the  guarantee  for  the 
unit.):  and 

(2)  Planting,  fertilizing,  and  harvesting  are 
carried  out  in  accordance  with  recognized 


good  irrigated  and  non-irrigated  farming 
practices  for  the  area. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined. 

6.  Notice  of  Damage  or  Loss 

For  purposes  of  section  8  of  the  general 
crop  insurance  policy  the  representative 
sample  of  the  unharvested  crop  must  be  at 
least  10  feet  wide  and  the  entire  length  of  the 
field. 

7.  Claim  for  Indemnity 

a.  An  indenmity  will  be  determined  for 
each  grain  unit  by: 

(1)  Multiplying  the  insured  grain  acreage  by 
the  production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  grain  to  be  counted  (See 
subsection  7.d.): 

(3)  Multiplying  this  product  by  the  grain 
price  election:  and 

(4)  Multiplying  this  result  by  your  share. 

b.  When  the  actuarial  table  provides  a 
bushel  guarantee  only  or  a  bushel  and 
tonnage  guarantee  (and  you  do  not  have  a 
timely  signed  silage  amendment)  all 
appraisals  will  be  made  in  bushels. 

c.  When  the  actuarial  table  provides  a 
tonnage  guarantee,  and  a  com  silage 
amendment  is  in  effect,  the  indemnity  will  be 
determined  in  accordance  with  the  procedure 
shown  in  the  com  silage  amendment. 

d.  The  total  production  (bushels)  to  be 
counted  for  a  unit  with  a  grain  guarantee  will 
include: 

(1)  All  harvested  production  and  may  be 
adjusted  for  moisture  or  quality  as  follows: 

(a)  Mature  grain  which  otherwise  is  not 
eligible  for  quality  adjustment  will  be 
reduced  .12  percent  for  each  .1  percentage 
point  of  moisture  in  excess  of  15.5  through 
30.0  percent  and  .2  percent  for  each  .1 
percentage  point  of  moisture  from  30.1 
through  40.0  percent:  or 

(b)  Mature  grain  which,  due  to  insurable 
causes,  has  moisture  over  40  percent:  test 
weight  below  40  pounds  per  bushel:  or  kemel 
damage  more  than  15  percent  as  determined 
by  a  grain  grader  licensed  by  the  Federal 
Grain  Inspection  Service  or  licensed  under 
the  United  States  Warehouse  Act,  will  be 
adjusted  by: 

(1)  Dividing  the  value  per  bushel  of  such 
com  by  the  price  per  bushel  of  U.S.  No.  2  com 
at  15.5%  moisture:  and 

(2)  Multiplying  the  result  by  the  number  of 
bushels  of  such  com. 

The  applicable  price  for  No.  2  com  will  be 
the  local  market  price  on  the  earlier  of  the 
day  the  loss  is  adjusted  or  the  day  such  com 
was  sold. 

(2)  All  appraised  production  which  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
an  uninsured  causes  and  failure  to  follow 
recognized  good  corn  fanning  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause: 

(c)  Appraised  production  on  unharvested 
acreage: 


(d)  For  any  acreage  of  corn  reported  as 
grain  and  harvested  as  silage,  indemnity 
calculations  will  be  converted  to  a  bushel 
basis  at  the  conversion  rate  shown  in  the 
form  FCI-35  for  silage  harvested  or  appraised 
from  a  grain  variety. 

(e)  Appraised  production  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  unless  such 
acreage  is: 

(i)  Not  put  to  another  use  before  harvest  of 
com  becomes  general  in  the  county  and 
reappraised  by  us: 

(ii)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us:  or 

(iii)  Marvested. 

e.  A  replanting  payment  is  available  under 
this  endorsement.  The  replanting  payment 
will  not  exceed  8  bushels  multiplied  by  the 
price  election,  multiplied  by  your  share. 
When  the  crop  is  replanted  by  a  practice  that 
was  uninsurable  as  an  original  planting,  any 
indemnity  will  be  reduced  by  the  amount  of 
the  replanting  payment. 
8.  Cancellation  and  Termination  Dales. 


Stale  and  county 


Canceiiabon 

and 

termtnatKHi 

dales 


Val  Verde.  Ed«»ards.  Kerr.  Kendall.  Bexar. 
Wilson.  Karnes.  Goliad.  Victona.  and  Jack- 
ton  Counties.  Texas,  and  all  Texas  coun- 
ties lymg  south  thereof 

Aiabarna  Ar{zor^a:  Arkansas;  CaWort»a;  Flori- 
da. Georgia.  Louisiana:  Mississippi; 
Nevada:  North  Carolina;  South  Carolina; 
and  El  Paso.  Hudspeth.  Culberson. 
Reeves.  Lovirig.  Winkler,  Ector.  Upton. 
Reagan.  Sterling.  Coke.  Tom  Green. 
Concho.  McCultocti.  San  Saba.  Mills.  Ham- 
ilton. Bosoue.  Johnson,  Tarrant.  Wise. 
Cooke  Counties.  Texas,  and  all  Texas 
Counties  lying  south  and  east  thereof  to 
and  induding  TerreH.  Crockett.  Sutton. 
Kimble.  Gillespie.  Blanco.  Comal.  Guada- 
kipe.  Gonzales.  De  Witt  Lavaca.  Colora- 
do. Wharton,  and  Matagorda  Counties. 
Texas. 

All  oltier  Texas  counties  and  all  other  states. 


February  15 


March  31 


Apm  15 


9.  Contract  Changes 

Contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date  for  counties  with  an  April 
15  cancellation  date  and  by  November  30 
preceding  the  cancellation  date  for  all  other 
counties. 

10.  Meaning  of  Terms 

a.  "Harvest"  of  com  for  grain  on  the  unit 
means  completion  of  combining  or  picking 
the  com  for  grain. 

b.  "Replanting"  means  performing  the 
cultural  practice  necessary  to  replant  insured 
acreage  to  com, 

c.  "Section"  means  a  unit  of  measure  under 
the  rectangular  survey  system  describing  a 
tract  of  land  generally  one  mile  square, 
usually  containing  approximately  640  acres. 

d.  "Silage"  means  com  harvested  by 
severing  the  stalk  from  the  land  and  chopping 
the  stalk  and  the  ear  for  the  purpose  of 
livestock  feed. 


Done  in  Washington,  DC.  on  November  12 
1987. 

E.  Ray  Fosse, 

Manager.  Federal  Crop  Insurance 
Corporation. 

|FR  Doc.  87-27047  Filed  11-24-87;  8:45  am) 
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7  CFR  Part  401 

(AmdL  No.  2;  Doc.  No.  4923S] 

General  Crop  Insurance  Regulations: 
Com  Silage  Option 

agency:  Federal  Crop  Insurance 
Corporation.  USDA, 
ACTION:  Final  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  [7  CFR  Part 
401).  effective  for  the  1988  and 
succeeding  crop  years,  by  adding  a  new 
section.  7  CFR  401,112  to  be  known  as 
the  Com  Silage  Option.  The  intended 
effect  of  this  rule  is  to  provide  the 
regulations  containing  the  provisions  of 
crop  insurance  protection  on  com  on  an 
optional  silage  basis  in  an  amendment 
to  the  Com  Crop  Insurance 
Endorsement  (7  CFR  401,111).  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended, 
EFFECTIVE  DATE:  November  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1, 1992. 

E.  Ray  Fosse,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 


increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No,  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  qualify  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  adds  to  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  a  new  section  to  be  known  as  7 
CFR  401.112,  the  Com  Silage  Option, 
effective  for  the  1988  and  succeeding 
crop  years,  to  provide  the  provisions  for 
insuring  com  on  an  optional  silage 
basis. 

The  present  silage  provision 
contained  in  7  CFR  Part  432  will  be 
terminated  at  the  end  of  the  1987  crop 
year  and  later  removed  and  reserved. 
FCIC  will  amend  the  title  of  7  CFR  Part 
432  by  separate  document. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  com  endorsement.  These  changes 
do  not  affect  meaning  or  intent  of  the 
provisions.  In  adding  the  new  Com 
Silage  Option  to  7  CFR  Part  401  as 
outlined  below,  no  changes  were  made 
to  the  provisions  for  insuring  com  as 
silage. 

FCIC  herewith  adds  to  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  a  new  section  to  be  known  as  7 
CFR  401.112,  the  Com  Silage  Option, 
effective  for  the  1988  and  succeeding 
crop  years,  to  provide  the  provisions  for 
insuring  com  on  an  optional  silage 
basis. 

On  Monday,  September  14, 1987,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  52 
FR  34673,  to  add  a  new  subpart,  7  CFR 
401.112— Com  Silage  Option,  to  provide 
the  regulations  containing  the  provisions 
of  crop  insurance  protection  on  com 
produced  on  a  silage  basis  as  an  option 
to  the  com  endorsement.  The  public  was 
given  30  days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
proposed  rule.  One  comment  was 
received  from  the  Crop  Hail  Insurance 


Actuarial  Association  (CHIAA)  with 
respect  to  initial  planting  date,  original 
planting  pattem.  and  replanting 
payment  issues, 

1.  EarJiest  planting  date:  CHIAA 
proposed  deletion  of  the  earliest 
planting  date  on  the  basis  that  it  affects 
only  the  replant  payment;  provides  that 
replant  payment  is  not  the  same  for  ail 
insureds;  and  that  the  date  is  not  readily 
available  to  the  insured.  The  initial 
planting  varies  widely  ranging  from  30 
to  60  days  depending  on  the  area.  FCIC 
considered  the  implications  of  actuarial 
soundness  in  these  issues,  particularly 
with  respect  to  adverse  selectivity. 
Initial  planting  dates  were  established 
to  prevent  a  producer  from  intentionally 
planting  eariy,  in  many  cases  well  in 
advance  of  sales  closing/cancellation, 
and  selecting  against  the  insurance 
company. 

If  the  crop  survives  the  eariy  planting 
undamaged,  the  producer  can  choose  to 
cancel  prior  to  the  cancellation  date  as 
the  chances  of  a  normal  crop  are 
increased  when  eariy  planted.  The 
insured  thereby  obtains  insurance 
coverage  during  this  eariy,  high  risk  time 
at  no  cost.  However,  if  the  crop  is 
damaged  in  the  early  growing  period, 
the  insured  may  collect  a  replant 
payment  and  plant  the  crop  at  the 
normal  time,  with  FCIC  paying  the 
replanting  costs  through  deduction  from 
the  premium.  The  variation  in  the  dates 
reflect  different  response  to  eariy 
planting  of  various  crops  and  weather 
conditions  prevalent  in  the  areas  during 
eariy  spring.  The  Corporation  has 
determined  to  retain  the  earliest 
planting  date. 

2.  Original  planting  pattem:  CHIAA 
proposes  to  delete  the  requirement  that 
the  replanting  pattem  be  the  same  as 
the  initial  planted  pattem  on  the  basis 
that  the  actuarial  table  does  not 
reference  planting  pattems  and  that 
replanting  is  a  salvage  situation  and  it 
may  not  be  practical  to  replant  in  the 
original  pattern. 

The  Corporation  has  reviewed  this 
issue.  There  is  no  requirement  that  the 
pattem  of  replant  be  the  same  as  the 
original  pattem.  However,  if  the  pattem 
of  replant  was  uninsurable  as  an 
original  pattem,  the  full  liability  is  not 
reinstated.  Although  replanting  is  a 
salvage  operation,  reinstatement  of  full 
liabihty  for  a  practice  which  will 
probably  not  produce  the  established 
yield  raises  questions  as  to  the  statutory 
limit  on  the  guarantee. 

3,  Replanting  payment:  CHIAA  takes 
issue  with  the  replanting  provision 
establishing  the  actual  cost  as  the  basis 
for  replant  payment  in  that  it  creates 
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administrative  difficulties.  CHIAA 
suggests  an  alternative  of  making  the 
replant  payment  20%  of  the  production 
guarantee,  limited  by  an  amount 
specified  in  the  policy.  FCIC  has 
determined  not  to  adopt  this  suggestion. 
This  issue  has  been  raised  in  the  past. 
Several  private  insurance  companies   ^ 
have  opposed  recommendations  of  a    ^ 
speciHed  amount.  Replanting  is  requiredV 
in  the  event  of  loss  before  the  final  \ 

planting  date  (as  it  may  be  extended). 
The  replanting  payment  is  to  reimburse 
the  itwured  for  his  rcasonaWe  oot-of- 
pocket  expenses  in  replanting.  It  is  not 
intended  as  an  indemnity  for  loss.  Both 
the  insured  and  the  Corporation  benefit 
by  replanting.  The  insured  has  the 
opportunity  to  harvest  a  normal  yield. 
The  Corporation,  without  further  loss, 
will  not  have  to  pay  an  indemnity.  No 
basis  exists  under  this  scheme  to  allow 
payment  of  more  than  actual  expenses. 
The  present  limit  on  replant  payments 
will  remain. 

In  consideration  of  the  above.  FCIC 
adopts  the  rule  published  at  52  FR  34673 
as  a  final  rule. 

Because  the  earlier  data  for  Tiling 
contract  changes  in  the  service  office  is 
November  30,  good  cause  is  shown  for 
making  this  rule  effective  in  less  than  30 
days. 

List  of  Subjflcto  in  7  CFR  Part  401 

General  crop  insurance  regulations, 
Com  silage  option. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.a  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  [7  CFR  Part  401).  effective 
for  the  1988  and  succeeding  crop  years, 
in  the  following  instances: 

PART  401-{AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506.  516,  Pub.  L  75-43a  52 
Stat.  73. 77.  as  amended  (7  U.S.C  1506, 1516). 

2. 7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.112  Com  Silage  Option,  effective  for 
the  1988  and  Succeeding  Crop  Years,  to 
read  as  follows: 


Federal  Crop  Insurance  Corporation 

Com  Silage  Option 


Insured's  Name 


Address 


Contract  No. 


Crop  Veer 


Identrficalion  ^4o. 


SSN 


Tax 


Insured's  Signature 

(Date) 

Agent's  Signature 

(Date) 

Approved  by  Company 

(Date) 

§401.112    Com sHag* option. 

The  provisions  of  the  Com  Silage 
Crop  Insurance  Option  to  the  Com  Crop 
Insurance  Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  follows; 


Upon  our  approval,  this  amendment  is 
applicable  for  the  1988  and  succeeding  crop 
years. 

1.  You  must  have  a  com  endorsement  in 
.yrce.  The  com  endorsement  provides 
guaranteed  protection  on  a  bushel  basis  for 
cdtn  harvested  as  grain  only. 

All  provisions  of  the  com  endorsement 
not  Wi  conflict  with  this  option  remain 
applicable.  If  a  conflict  exists  between  the 
terms  of  the  endorsement  and  this  silage 
option,  the  terms  of  the  silage  option  apply. 

3.  A  properly  executed  Com  Silage  Option 
must  be  submitted  to  us  on  or  before  the 
sales  closing  date  if  you  wish  to  insure  your 
com  as  silage  under  this  option. 

4.  The  silage  option  remains  in  force  and 
need  not  be  renewed  annually.  If  you  desire 
to  cancel  the  option,  you  must  do  so  in 
writing  by  the  cancellation  date  shown  in  the 
actuarial  table.  The  silage  option  is 
mandatory  if  required  by  the  actuarial  table. 

5.  Failure  to  submit  a  properly  executed 
silage  option  by  the  sales  closing  date  will 
result  in  all  your  com  being  insured  under  the 
terms  and  conditions  of  the  com 
endorsement. 

6.  All  production  and  appraisals  under  this 
option  will  be  in  tons.  When  the  com  is 
harvested  as  silage  and  a  grain  appraisal  is 
made  concurrently  with  a  silage  appraisal, 
and  the  grain/silage  appraisal  is  less  than  4.5 
bushels  per  ton,  the  production  will  be 
reduced  1  percent  for  each  1  tenth  of  a  bushel 
below  4.5  bushels.  The  representative  sample 
required  by  sutwection  8.a(3)  of  the  general 
pohcy  must  be  at  least  10  feet  wide  and  the 
entire  length  of  the  field.  If  a  representative 
sample  is  not  left  unharvesfed,  no  reduction 
for  harvested  silage  will  be  allowed. 

7.  If  the  actuarial  table  shows  both  a  grain 
and  silage  guarantee,  and  the  normal  silage 
harvesting  period  has  ended,  we  may 
increase  any  tonnage  appraisal  or  any 
harvested  silage  production  to  65  percent 
moisture  equivalent  to  reflect  the  normal 
moisture  content  of  silage  harvested  during 
the  normal  silage  harvesting  period. 

8.  A  replanting  payment  will  be  available 
in  accordance  with  subsection  9.h.  of  the 
general  policy  if  it  is  practical  to  replant.  The 
payment  will  not  exceed  1  ton,  multiplied  by 
the  price  election,  multiplied  by  your  share. 

Your  premium  rate  under  this  option  is  that 
speciHed  for  silage  com  on  the  actuarial 
table.  If  only  one  premium  rate  is  shown  by 
the  actuarial  table  it  will  be  applied  to  both 
grain  and  silage.  Mixtures  of  com  and  grain 
sorghum  are  insurable  for  silage  only  if  the 
sorghum  does  not  exceed  20  percent  of  the 
stand. 

The  end  of  the  insurance  period  under  the 
silage  option  is  September  30  for  the  crop 
year.  The  silage  option  is  not  available  in 
com  counties  which  offer  coverage  only  on  a 
bushel  basis. 


Done  in  Washington.  DC,  on  November  13. 
1987. 

E.  Ray  Fosse. 

Manager.  Federal  Crop  Insurance 
Corporation. 
(FR  Doc.  87-27048  Filed  11-24-87:  8:45  am] 
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7  CFR  Part  401 

lAmdt.  No.  11;  Doc.  Mo.  488281 

General  Crop  Insurance  Regulations; 
ELS  Cotton  Endorsement 

agency:  Federal  Crop  Insurance 

Corporation,  USDA. 

ACTION:  Final  rule.  


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  effective  for  the  1988  and 
succeeding  crop  years,  by  adding  a  new 
section,  7  CFR  401.121.  be  known  as  the 
Extra  Long  Staple  (ELS)  Cotton 
Endorsement.  The  intended  effect  of  this 
rule  is  to  provide  the  regulations 
containing  the  provisions  of  crop 
insurance  protection  on  ELS  cotton  in  an 
endorsement  to  the  general  crop 
insurance  policy  which  contains  the 
standard  terms  and  conditions  common 
to  most  crops.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act.  as 
amended. 

EFFECTIVE  DATE:  November  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington.  DC.  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  October  1, 1992. 

E.  Ray  Fosse,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  mle  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 


local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based.  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  adds  to  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401).  a  new  section  to  be  known  as  7 
CFR  401.121.  the  ELS  Cotton 
Endorsement,  effective  for  the  1988  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  extra  long  staple 
cotton. 

The  provisions  for  insuring  ELS  cotton 
contained  in  7  CFR  401.121  will 
supersede  those  provisions  contained  in 
7  CFR  Part  448,  the  ELS  Cotton  Crop 
Insurance  Regulations,  effective  with  the 
beginning  of  the  1988  crop  year.  The 
present  policy  contained  in  7  CFR  Part 
448  will  be  terminated  at  the  end  of  the 
1987  crop  year  and  later  removed  and 
reserved.  FCIC  will  amend  the  title  of  7 
CFR  Part  448  by  separate  document  so 
that  the  provisions  therein  are  effective 
only  through  the  1987  crop  year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  ELS  Cotton  Endorsement  to  7  CFR 
Part  401,  FCIC  makes  other  changes  in 
the  provisions  for  insuring  ELS  cotton  as 
follows: 

1.  Section  1.  Add  a  provision 
indicating  that  cotton  destroyed  to 
comply  with  other  U.S.  Department  of 
Agriculture  programs  will  not  be 
insured.  This  provision  was  added  to 
prevent  insurance  from  attaching  to  a 


crop  that  is  destroyed  or  intended  for 
destruction  to  comply  with  other 
U.S.D.A.  programs. 

2.  Section  5.  Add  unit  division  to 
exclude  unit  division  by  share. 

3.  Section  7.  Add  provisions  providing 
for  harvested-unharvested  guarantees 
replacing  stage  guarantees.  This  change 
was  made  due  to  the  administrative 
problems  encountered  in  determining  in 
which  stage  damage  occurs  and  whether 
farmers  in  the  area  generally  would 
further  care  for  the  crop. 

Upon  further  review  by  FCIC  of  the 
ELS  Cotton  Endorsement  the  following 
changes  were  made.  These  changes  are 
considered  by  FCIC  as  non-substantive 
in  that  one  clarifies  skip  row  acreage, 
another  relieves  a  restriction  to  allow 
small  grain  planted  between  rows  for 
erosion  control.  The  changes  are  as 
follows: 

Sections  1  and  10  have  been  changed 
to  clarify  skip  row  acreage 
determination  and  to  specifically  state 
that  skip-row  yield  factors  are  not 
applicable  if  non-cotton  rows  are 
planted  with  another  crop. 

Section  1  has  an  added  provision  to 
allow  small  grains  planted  between 
cotton  rows  for  erosion  control  (the 
general  crop  insurance  policy  does  not 
allow  insurance  for  cotton  planted  with 
another  crop). 

On  Tuesday,  September  15, 1987.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  52 
FR  34809.  to  add  a  new  subpart.  7  CFR 
401.121— ELS  Cotton  Endorsement,  to 
provide  the  regulations  containing  the 
provisions  of  crop  insurance  protection 
on  ELS  cotton  in  an  endorsement  to  the 
general  crop  insurance  policy  which 
contains  the  standard  terms  and 
conditions  common  to  most  crops.  The 
public  was  given  30  days  in  which  to 
submit  written  comments,  data,  and 
opinions  on  the  proposed  mle. 

A  total  of  seven  comments  were 
received;  two  from  Grower 
Associations,  four  fi^m  insurance 
companies  under  contract  with  FCIC. 
and  one  from  the  Crop  Hail  Insurance 
Actuarial  Association. 

The  comments  dealt  with  two 
proposed  changes:  addition  of 
harvested/unharvesfed  guarantees 
replacing  previous  stage  guarantees;  and 
inclusion  of  unit  division  provisions  to 
modify  the  unit  definition  in  the  general 
crop  insurance  policy  to  exclude  unit 
division  by  share. 

1.  Earliest  planting  date:  CHIAA 
proposed  deletion  of  the  earliest 
planting  date  on  the  basis  that  it  affect 
only  the  replant  payment;  provides  that 
replant  payment  is  not  the  same  for  all 
insureds;  and  that  the  date  is  not  readily 
available  to  the  insured.  TTie  initial 


planting  varies  widely  ranging  from  30 
to  60  days  depending  on  the  area.  FCIC 
considered  the  implications  of  actuarial 
soundness  in  these  issues,  particularly 
with  respect  to  adverse  selectivity. 
Initial  planting  dates  were  established 
to  prevent  a  producer  from  intentionally 
planting  early,  in  many  cases  well  in 
advance  of  sales  closing/cancellation, 
and  selecting  against  the  insurance 
company. 

If  the  crop  survives  the  early  planting 
undamaged,  the  producer  can  choose  to 
cancel  prior  to  the  cancellation  date  as 
the  chances  of  a  normal  crop  are 
increased  when  eariy  planted.  The 
insured  thereby  obtains  insurance 
coverage  during  this  early,  high  risk  time 
at  no  cost.  However,  if  the  crop  is 
damaged  in  the  early  growing  period, 
the  insured  may  collect  a  replant 
payment  and  plant  the  crop  at  the 
normal  time,  with  FCIC  paying  the 
replanting  costs  through  deduction  from 
the  premium.  The  variation  in  the  dates 
reflect  different  response  to  early 
planting  of  various  crops  and  weather 
conditions  prevalent  in  the  areas  during 
early  spring.  The  Corporation  has 
determined  to  retain  the  eariiest 
planting  date. 

2.  Original  planting  pattern:  CHIAA 
proposes  to  delete  the  requirement  that 
the  replanting  pattern  be  the  same  as 
the  initial  planted  pattern  on  the  basis 
that  the  actuarial  table  does  not 
reference  planting  patterns  and  that 
replanting  is  a  salvage  situation  and  it 
may  not  be  practical  to  replant  in  the 
original  pattern. 

The  Corporation  has  reviewed  this 
issue.  There  is  no  requirement  that  the 
pattern  of  replant  be  the  same  as  the 
original  pattern.  However,  if  the  pattern 
of  replant  was  uninsurable  as  an 
original  pattern,  the  full  liability  is  not 
reinstated.  Although  replanting  is  a 
salvage  operation,  reinstatement  of  full 
liability  for  a  practice  which  will 
probably  not  produce  the  established 
yield  raises  questions  as  to  the  statutory 
limit  on  the  guarantee. 

3.  Replanting  payment:  CHIAA  takes 
issue  with  the  replanting  provision 
establishing  the  actual  cost  as  the  basis 
for  replant  payment  in  that  it  creates 
administrative  difficulties.  CHIAA 
suggests  an  alternative  of  making  the 
replant  payment  20%  of  the  production 
guarantee,  limited  by  an  amount 
specified  in  the  policy. 

FCIC  has  determined  not  to  adopt  this 
suggestion.  This  issue  has  been  raised  in 
the  past.  Several  private  insurance 
companies  have  opposed 
recommendations  of  a  specified  amount. 
Replanting  is  required  in  the  event  of 
loss  before  the  final  planting  date  (as  it 
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may  be  extended).  The  replanting 
payment  is  to  reimburse  the  insured  for 
his  reasonable  out-of-pocket  expenses  in 
replanting,  it  is  not  intended  as  an 
indemnity  for  loss.  Both  the  insured  and 
the  Corporation  benefit  by  replanting. 
The  insured  has  the  opportunity  to 
harvest  a  normal  yield.  The  Corporation, 
without  further  loss,  will  not  have  to  pay 
an  indemnity.  No  basis  exists  under  this 
scheme  to  allow  payment  of  more  than 
actual  expenses.  The  present  limit  on 
replant  payments  will  remain. 

4.  Minimum  of  25%  production  to 
count  on  harvested  acreage:  It  was 
proposed  that  the  definition  of 
"harvest",  providing  for  a  25%  minimum 
production  to  count  on  harvested 
acreage  be  deleted  because  of  the 
possibility  of  misunderstanding  in  light 
of  the  provisions  of  the  Federal  Crop 
Insurance  Act,  as  amended,  which 
provide  for  coverage  of  75  percent  of  the 
recorded  or  appraised  average  yield. 
The  proposed  25%  production  to  count  is 
interpreted  as  a  deductable  of  25%  of  the 
guarantee.  FCIC  agrees  with  the 
suggestion  and  has  deleted  the  reference 

language. 
5.  Harvested/unharvested  guarantees 

replacing  previous  stage  guarantees: 
FCIC  has  determined  that  there  is  no 
basis  for  continuing  cotton  insurance 
based  on  stage  guarantees.  Many 
administrative  problems  were 
encountered  in  attempting  to  determine 
in  which  stage  damage  occurred  and 
whether  farmers  in  an  area  generally 
would  not  further  care  for  the  crop.  The 
proposed  rule  was  based  on 
unharvested  and  harvested  guarantees. 
The  principle  objection  in  all  comments 
was  to  the  provision  that  appraised 
production  will  include  not  less  than 
25%  of  all  unharvested  acreage.  All 
comments  appeared  to  interpret  this 
provision  as  being  out  of  compliance 
with  the  Federal  Crop  Insurance  Act,  as 
amended,  because  75%  coverage  is  not 
available  for  unharvested  acreage. 

The  intent  of  this  provision  was  to 
discourage  replanting  of  a  crop  when  it 
is  too  late  to  expect  cotton  to  reach 
maturity.  FCIC  agrees  that  the  proposed 
provision  seemed  in  conflict  with  the 
Act  and  changed  this  section  to  include 
in  the  appraised  production  to  count  not 
less  than  25%  of  the  production 
guarantee  per  acre  for  any  acreage  of 
cotton  that  is  immature  when  we 
determine  that  harvest  of  cotton 
becomes  general  in  the  county.  FCIC  has 
also  changed  the  meaning  of  "harvest" 
to  delete  the  requirement  that  at  least 
25%  of  the  per  acre  production  guarantee 
be  removed. 

6.  Inclusion  of  unit  division  provisions 
to  modify  the  unit  definition  in  the 
general  crop  insurance  policy  to  exclude 


unit  division  by  share:  One  insurance 
company,  commenting  that  the  unit 
provision  for  cotton  represented  no 
change,  recommended  that  unit 
definition  be  the  same  as  for  other 
disaster  crops.  FCIC  agrees  that  the  unit 
division  is  unchanged  from  that  in  effect 
last  year.  Further,  FCIC  does  not 
contemplate  changing  the  unit  division 
for  cotton  to  conform  to  other  crops 
because  of  previous  insuring  experience. 
Since  yield  records  are  kept  by  farm 
serial  number,  further  unit  division 
would  result  in  adverse  insuring 
experience.  The  recommendation  is  not 

adopted. 

With  the  considerations  noted  above. 
FCIC  herewith  adopts  the  rule  published 
at  52  FR  34809  as  a  final  rule. 

Because  the  earliest  date  for  filing 
contract  changes  in  the  service  office  is 
November  30,  good  cause  is  shown  for 
making  this  rule  effective  in  less  than  30 
days. 


Ust  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations. 
ELS  cotton  endorsement. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401).  effective 
for  the  1968  and  succeeding  crop  years, 
as  follows: 

PART  401— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506,  518,  Pub.  L  75-43a  52 
Slat  73,  77,  as  amended  (7  U.S.C.  1508, 1518). 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.121  ELS  Cotton  Endorsement, 
effective  for  the  1988  and  Succeeding 
Crop  Years,  to  read  as  follows: 

§  401.121    ELS  cotton  •ndorsenMnt 

The  provisions  of  the  ELS  Cotton  Crop 
Insurance  Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation 

Extra  Long  Staple  Cotton  Endorsement 
1.  Insured  Crop  and  Acreage 

a.  The  crop  insured  will  be  Extra  Long 
Staple  cotton  ("ELS")  and  American  Upland 
lint  cotton  ("AUP")  if  the  acreage  was  first 
planted  in  the  crop  year  to  El^  cotton. 

b.  The  acreage  of  skip-row  cotton  insured 
will  be  the  acreage  occupied  by  the  rows  of 
cotton  after  eliminating  the  skipped-row 
portions. 

c.  In  addition  to  the  cotton  not  insurable  in 
section  2  of  the  general  crop  insurance  policy 
we  do  not  insun-  any  cotton: 


(1)  which  is  not  irrigated  if  it  is  grown: 

(a)  Where  a  hay  crop  was  harvested  in  the 
same  calendar  yean  or 

(b)  Where  a  small  grain  crop  reached  the 
heading  stage  in  the  same  calendar  yean 

(2)  Planted  in  excess  of  the  acreage 
limitations  applicable  to  the  farm  by  any 
program  administered  by  the  United  Stales 
Department  of  Agriculture;  or 

(3)  Destroyed,  designated  to  be  destroyed, 
or  put  to  another  use  in  order  to  comply  with 
other  United  States  Department  of 
Agriculture  programs. 

d.  In  lieu  of  subsection  2.e.(7)  of  the  general 
crop  insurance  policy,  we  do  not  insure  any 
crop  planted  with  another  spring  planted 

e.  A  late  planting  agreement  is  availal)le, 
2.  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions: 

b.  Fire: 

c.  Insects: 

d.  Plant  disease; 

e.  Wildlife; 

f.  Earthquake; 

g.  Volcanic  eruption:  or 
h.  Failure  of  the  irrigation  water  supply  due 

to  an  unavoidable  cause  occurring  after  the 
beginning  of  planting;  unless  those  causes  are 
excepted,  excluded,  or  limited  by  the 
actuarial  table  or  section  9  of  the  general 
crop  insurance  policy. 
■    3.  Annual  Premium 

The  annual  premium  amount  is  computed 
by  multiplying  the  production  guarantee 
times  the  price  election,  times  the  premium 
rate,  times  the  insured  acreage,  times  your 
share  at  the  time  of  planting. 

4.  Insurance  Period 

a.  In  lieu  of  subsection  7.(b)  of  the  general 
crop  insurance  policy,  (harvest  of  the  unit) 
insurance  will  end  upon  removal  of  the 
cotton  from  the  field. 

b.  The  calendar  date  for  the  end  of  the 
insurance  period  is  January  31. 

5.  Unit  Division 

a.  In  lieu  of  subsections  17.q.(l)  and  17.q.(2) 
of  the  general  crop  insurance  policy,  a  unit 
will  be  all  insurable  acreage  of  cotton  in  the 
county  in  which  you  have  an  insured  share 
and  which  is  identified  by  a  single  ASCS 
Farm  Serial  Number  at  the  time  insurance 
first  attaches  for  the  crop  year. 

b.  We  may  reject  or  modify  any  ASCS 
reconstitution  for  the  purpose  of  FCIC  unit 
definition  if  the  reconstitution  was  in  whole 
or  in  part  to  defeat  the  purpose  of  the  Federal 
Crop  Insurance  Program  or  to  gain 
disproportionate  advantage  under  this  policy. 

c.  If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
l)etween  units  will  cause  those  units  to  be 
combined. 
8.  Notice  of  Damage  or  Loss 

In  addition  to  the  provisions  in  section  8  of 
the  general  crop  insurance  policy: 


a.  You  may  not  destroy  any  colton  on 
which  an  indemnity  will  be  claimed  until  we 
give  consent. 

b.  You  must  give  us  notice  if  you  are  going 
to  replant  any  acreage  originally  planted  to 
ELS  cotton  to  AUP  cotton. 

c.  For  purposes  of  section  8  of  the  general 
crop  insurance  policy  the  representative 
sample  of  the  unharvested  crop  must  be  at 
least  10  feel  wide  and  the  entire  length  of  the 
held. 

7.  Claim  for  Indemnity 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  cotton  to  be  counted  (see 
subsection  7.b.); 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  product  by  your  share. 

b.  The  total  production  to  be  counted  for  a 
unit  will  Include  all  harvested  and  appraised 
production. 

(1)  Any  mature  ELS  cotton  production  will 
be  reduced  when,  due  solely  to  insured 
causes,  the  quality  of  the  ELS  cotton 
produced  is  such  that  the  price  quotation  for 
ELS  cotton  of  hke  grade,  staple  length,  and 
micronaire  reading  (price  A)  is  less  than  75 
percent  of  price  B.  Price  B  is  defined  as  the 
market  price  quotation  for  ELS  cotton  of  the 
grade,  staple  length,  and  micronaire  reading 
designated  in  the  actuarial  table  for  this 
purpose.  The  price  quotations  for  prices  A 
and  B  will  be  the  market  price  quotations  at 
the  recognized  market  closest  to  the  unit  on 
the  earlier  of  the  day  the  loss  is  adjusted  or 
the  day  the  damaged  ELS  cotton  is  sold.  In 
the  absence  of  a  price  quotation  on  such  date, 
the  price  quotations  for  the  nearest  prior  date 
for  which  an  ELS  cotton  price  quotation  was 
listed  for  both  prices  A  and  B  will  be  used. 
The  pounds  of  production  to  be  counted  will 
be  determined  by  multiplying  the  number  of 
pounds  of  mature  production  by  price  A  and 
dividing  the  resuh  by  75  percent  of  price  a 

(2)  Any  AUP  cotton  harvested  from  acreage 
originally  planted  to  ELS  cotton  in  the  same 
growing  season  will  be  reduced  by  the  factor 
obtained  by  dividing  the  price  of  the  AUP 
cotton  by  the  price  of  ELS  cotton  of  the  grade, 
staple  length,  and  micronaire  reading  shown 
in  our  actuarial  table.  The  prices  will  be 
determined  at  the  closest  recognized  market 
to  the  insured  unit  on  the  earlier  of  the  date 
the  loss  is  adjusted  or  the  date  the  AUP 
cotton  was  sold. 

(3)  Appraised  production  to  be  counted  will 
include: 

(a)  Mature  and  potential  production  on 
unharvested  acreage: 

(b)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  cotton  farming  practices: 

(c)  Not  less  than  the  applicable  guarantee 
for  any  acreage  which  is  abandoned  or  put  to 
another  use  without  our  prior  written  consent 
or  damaged  solely  by  an  uninsured  cause: 
and 

(d)  Not  less  than  25  percent  of  the 
production  guarantee  per  acre  for  any 
aceruge  of  colton  that  is  immature  when  we 


determine  that  harvest  of  cotton  becomes 
general  in  the  county. 

(4)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
cotton  becomes  general  in  the  county  and  is 
reappraised  by  us; 

(b)  Further  damaged  by  an  insured  cause 
and  is  reappraised  by  us:  or 

(c)  harvested. 

(5)  Any  appraisal  of  the  AUP  cotton  on 
acreage  originally  planted  to  ELS  cotton  will 
be  reduced  by  the  factor  determined  in 
section  7.b.(2)  above.  If  prices  are  not  yet 
available,  the  previous  year's  season  average 
price  will  be  used. 

(6)  The  cotton  stalks  must  not  be  destroyed 
on  any  acreage  for  which  an  indemnity  is 
claimed,  until  we  give  consent.  An  appraisal 
of  not  less  than  the  guarantee  may  be  made 
on  acreage  where  the  stalks  have  been 
destroyed  without  our  consent. 

8.  Cancellation  and  Termination  Dates 

The  cancellation  and  termination  dates  are: 


Slates 


Canceflalion 

and 

lerminalion 

doles 


New  Mexico April  15. 

All  other  states March  31. 


9.  Contract  Changes 

The  date  by  which  contract  changes  will  be 
available  in  your  service  office  is  November 
30  preceding  the  cancellation  date. 

10.  Meaning  of  Terras 

a.  "Cotton"  means  Extra  Long  Staple  cotton 
and  acreage  replanted  to  American  Upland 
Cotton  after  ELS  was  destroyed  by  an 
insured  cause. 

b.  "County"  means  the  land  defined  in  the 
general  crop  insurance  policy  and  any  land 
indentified  by  an  ASCS  Farm  Serial  Number 
for  the  county  but  physically  located  in 
another  county. 

c.  "ELS  Cotton"  means  Extra  Long  Staple 
cotton  (also  called  Pima  Cotton  and 
American-Egyptian  Cotton). 

d.  "Harvest"  means  the  removal  of  the  seed 
cotton  on  each  acre  from  the  open  cotton  boll 
or  the  serverance  of  the  open  cotton  boll  from 
the  stalk  by  either  manual  or  machanical 
means. 

e.  "Mature  cotton"  means  ELS  cotton 
which  can  be  harvested  either  manually  or 
mechanically  and  will  include  both 
unharvested  and  harvested  cotton. 

f.  "Replanted"  means  performing  the 
cultural  practices  necessary  to  replant 
acreage  to  AUP  colton  after  ELS  cotton  was 
destroyed  by  an  insured  cause  in  the  same 
growing  season. 

g.  "Skip-row"  means  planting  patterns 
consisting  of  alternating  rows  of  cotton  and 
fallow  rows  as  defined  by  ASCS  (if  non- 
cotton  rows  are  occupied  by  another  crop 
any  yield  factor  normally  applied  for  skip- 
row  cotton  will  not  be  applicable.) 


Done  in  Washington.  DC  on  N<>vcml»cr  13. 
1987. 

E.  Ray  Fosse, 

Manuifer.  Federal  Crop  Insurance 
Corporation. 

jFR  Doc.  87-27049  Filed  11-24-87:  8:45  rtm| 
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7  CFR  Part  401 

I  Anndt  No.  3;  Doc  No.  49245) 

General  Crop  Insurance  Regulations; 
Grain  Sorghum  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation,  USD  A. 
ACTION:  Final  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  effective  for  the  1988  and 
succeeding  crop  years,  by  adding  a  new 
section.  7  CFR  401.113  to  be  known  as 
the  Grain  Sorghum  Endorsement.  The 
intended  effect  of  this  rule  is  to  provide 
the  regulations  containing  the  provisions 
of  crop  insurance  protection  on  grain 
sorghum  in  an  endorsement  to  the 
General  Crop  Insurance  policy  which 
contains  the  standard  terms  and 
conditions  common  to  most  crops.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 

EFFECTIVE  DATE:  November  30. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crap 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC,  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  7  his 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  July  1, 1992. 

E.  Ray  Fosse.  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  if  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
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increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons.  1 

This  action  is  exempt  from  the       | 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  4a  FR 
29115.  June  24, 1983.  I 

This  action  is  not  expected  to  havie 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  iSi 
needed.  ( 

FCIC  herewith  adds  to  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  a  new  section  to  be  known  as  7 
CFR  401.113,  the  Grain  Sorghum 
Endorsement,  effective  for  the  1988  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  grain  sorghum. 

The  provisions  for  insuring  grain 
sorghum  contained  in  7  CFR  401.113 
supersede  those  provisions  for  insuring 
grain  sorghum  contained  in  7  CFR  Part 
420,  the  Grain  Sorghum  Crop  Insurance 
Regulations,  effective  beginning  with  the 
1988  crop  year.  The  present  policy 
contained  in  7  CFR  Part  420  will  be 
terminated  at  the  end  of  the  1987  crop 
year  and  later  removed  and  reserved. 
FCIC  will  amend  the  title  of  7  CFR  Part 
420  by  separate  document  so  that  the 
provisions  therein  are  effective  only 
through  the  1987  crop  year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Grain  Sorghum  Endorsement  to  7 
CFR  Part  401  as  outlined  below,  FCIC 
makes  changes  in  the  provisions  for 
insuring  grain  sorghum.  I 

1.  Section  1.  Add  a  provision     ' 
indicating  that  grain  sorghum  destroyed 
to  comply  with  other  U.S.  Department  of 
Agriculture  programs  will  not  be 
insured.  This  provision  was  added  to 
prevent  insurance  from  attaching  to  the 
crop  intended  for  destruction  to  comply 
with  other  U.S.  Department  of 
Agriculture  programs. 

2.  The  General  Policy  provides 
insurance  will  begin  on  each  unit  or 
portion  of  a  unit.  This  change  avoids 
instances  when  delayed  planting  of  part 
of  a  unit  until  after  the  final  planting 


^hat 


date  prevents  insurance  from  attaching 
on  timely  planted  acreage. 

3.  Section  5.  Add  unit  division 
guidelines  and  add  a  clause  to  specify 
that  division  of  units  may  result  in  the 
insured  paying  additional  premium  for 
guideline  unit  division  in  accordance 
with  actuarial  studies  which  show  an 
increased  risk  when  units  are  divided. 
Add  language  to  specify  that 
nonirrigated  comers  of  a  center  pivot 
irrigation  system  are  part  of  the  irrigated 
unit.  The  production  from  the  total  unit, 
both  irrigated  and  nonirrigated,  is 
combined  to  determine  the  unit  yield  for 
the  purpose  of  determining  the 
guarantee  for  the  unit. 

5.  Section  10.  Add  definitions  for 
"Harvest",  and  "Section." 

On  Monday,  September  14, 1987,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  52 
FR  34663.  to  add  a  new  subpart.  7  CFR 
401.113__Grain  Sorghum  Endorsement, 
to  provide  the  regulations  containing  the 
provisions  of  crop  insurance  protection 
on  grain  sorghum  in  an  endorsement  to 
the  general  crop  insurance  policy  which 
contains  the  standard  terms  and 
conditions  common  to  most  crops.  The 
public  was  given  30  days  in  which  to 
submit  written  comments,  data,  and 
opinions  on  the  proposed  rule. 

One  comment  was  received  from  the 
Crop  Hail  Actuarial  Association 
(CHIAA)  with  respect  to  initial  planting 
date,  originating  planting  pattern,  and 
replanting  payment  issues.  These  issues 
were  addressed  by  FCIC,  as  follows: 

1.  Earliest  planting  date:  CHIAA 
proposed  deletion  of  the  earliest 
planting  date  on  the  basis  that  it  affects 
only  the  replant  payment;  provides  that 
replant  payment  is  not  the  same  for  all 
insureds;  and  that  the  date  is  not  readily 
available  to  the  insured.  The  initial 
planting  varies  widely  ranging  from  30 
to  60  days  depending  on  the  area. 
FCIC  considered  the  implications  of 
actuarial  soundness  in  these  issues, 
particularly  with  respect  to  adverse 
selectivity.  Initial  planting  dates  were 
established  to  prevent  a  producer  from 
intentionally  planting  early,  in  many 
cases  well  in  advance  of  sales  closing/ 
cancellation,  and  selecting  against  the 
insurance  company. 

If  the  crop  survives  the  early  planting 
undamaged,  the  producer  can  choose  to 
cancel  prior  to  the  cancellation  date  as 
the  chances  of  a  normal  crop  are 
increased  when  early  planted.  The 
insured  thereby  obtains  insurance 
coverage  during  this  early,  high  risk  time 
at  no  cost.  However,  if  the  crop  is 
damaged  in  the  early  growing  period, 
the  insured  may  collect  a  replant 
payment  and  plant  the  crop  at  the 
normal  time,  with  FCIC  paying  the 


replanting  costs  through  deduction  from 
the  premium. 

The  variation  in  the  dates  reflect 
different  response  to  early  planting  of 
various  crops  and  weather  conditions 
prevalent  in  the  areas  during  early 
spring.  The  Corporation  has  determined 
to  retain  the  earliest  planting  date. 

2.  Original  planting  pattern:  CHIAA 
proposes  to  delete  the  requirement  that 
the  replanting  pattern  be  the  same  as 
the  initial  planted  pattern  on  the  basis 
that  the  actuarial  table  does  not 
reference  planting  patterns  and  that 
replanting  is  a  salvage  and  it  may  not  be 
practical  to  replant  in  the  original 
pattern. 

The  Corporation  has  reviewed  this 
issue.  There  is  no  requirement  that  the 
pattern  of  replant  be  the  same  as  the 
original  pattern.  However,  if  the  pattern 
of  replant  was  uninsurable  as  an 
original  pattern,  the  full  liability  is  not 
reinstated.  Although  replanting  is  a 
salvage  operation,  reinstatement  of  full 
liability  for  a  practice  which  will 
probably  not  produce  the  established 
yield  raises  questions  as  to  the  statutory 
limit  on  the  guarantee. 

3.  Replanting  payment-  CHIAA  takes 
issue  with  the  replanting  provision 
establishing  the  actual  cost  as  the  basis 
for  replant  payment  in  that  it  creates 
administrative  difficulties.  CHIAA 
suggests  an  alternative  of  making  the 
replant  payment  20%  of  the  production 
guarantee,  limited  by  an  amount 
specified  in  the  policy.  FCIC  has 
determined  not  to  adopt  this  suggestion. 
This  issue  has  been  raised  in  the  past. 
Several  private  insurance  companies 
have  opposed  recommendations  of  a 
specified  amount.  Replanting  is  required 
in  the  event  of  loss  before  the  final 
planting  date  (as  it  may  be  extended). 
The  replanting  payment  is  to  reimburse 
the  insured  for  his  reasonable  out-of- 
pocket  expenses  in  replanting.  It  is  not 
intended  as  an  indemnity  for  loss.  Both 
the  insured  and  the  Corporation  benefit 
by  replanting.  The  insured  has  the 
opportunity  to  harvest  a  normal  yield. 
The  Corporation,  without  further  loss, 
will  not  have  to  pay  an  indemnity.  No 
basis  exists  under  this  scheme  to  allow 
payment  of  more  than  actual  expenses. 
The  present  limit  on  replant  payments 
will  remain. 

4.  CHIAA  believes  that  the  proposed 
definition  of  harvest  including  the 
reference  to  removal  from  the  field  was 
in  error.  FCIC  agrees  and  has  changed 
the  definition. 

5.  CHIAA  proposed  language  to 
provide  that  insurance  would  not  attach 
to  acreage  where  the  grain  sorghum 
seed  was  not  mechanically  incorporated 
into  the  soil  in  rows  during  the  planting 


process,  and  to  further  require  that  grain 
sorghum  seed  planted  be  expected  to 
reach  maturity  prior  to  the  frost  date. 
FCIC  does  not  adopt  these  suggestions. 
Broadcast  Grain  Sorghum  is  an 
acceptable  practice  and  incorporation 
should  be  required,  however,  this  crop  is 
also  a  disaster  eligible  crop  and  as  such 
FCIC  is  obligated  to  offer  insurance  on 
it.  The  final  planting  date  for  each 
variety  is  set  so  as  to  preclude  an 
insured  planting  a  long  maturity  type 
late  in  the  season  to  collect  an 
indemnity. 

In  consideration  of  the  above 
comments,  FCIC  adopts  the  rule 
published  at  52  FR  34663  as  a  final  rule. 

Because  the  earliest  date  for  filing 
contract  changes  in  the  service  office  is 
November  30,  good  cause  is  shown  for 
making  this  rule  effective  in  less  than  30 
days. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  Regulations, 
Grain  sorghum  endorsement. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401),  effective 
for  the  1988  and  succeeding  crop  years, 
as  follows: 

PART  401— [AMENDED) 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506,  516,  Pub.  L  75-430.  52 
Stat.  73.  77,  as  amended  (7  U.S.C.  1506, 1516). 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.113  Grain  Sorghum  Endorsement, 
effective  for  the  1988  and  Succeeding 
Crop  Years,  to  read  as  follows: 

§  401.1 13    Grain  sorghum  endorsement. 

The  provisions  of  the  Grain  Sorghum 
Crop  Insurance  Endorsement  for  the 
1988  and  subsequent  crop  year  are  as 
foiiows: 

Federal  Crop  Insurance  Corporation 

Grain  Sorghum  Endorsement 
1.  insured  Crop 

a.  The  crop  insured  will  be  combine  type 
hybrid  grain  sorghum  planted  for  harvest  as 
grain. 

b.  In  addition  to  the  grain  sorghum  not 
insurable  in  section  2  of  the  general  crop 
insurance  policy,  we  do  not  insure  any  grain 
sorghum,  which  was  destroyed  or  put  to 
another  use  for  the  purpose  of  conforming 
with  any  other  program  administered  by  the 
United  States  Department  of  Agriculture. 

c.  A  late  planting  agreement  will  be 
available  for  all  grain  sorghum. 


2.  Causes  of  L,oss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions; 

b.  Fire: 

c.  Insects: 

d.  Plant  disease; 

e.  Wildlife: 

f.  Earthquake: 

g.  Volcanic  eruption:  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting: 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

3.  Annual  Premium 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insurance  experience  through  the  1983 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  grain  sorghum  policy  in 
effect  for  the  1964  crop  year,  you  will 
continue  to  receive  the  t)enefit  of  the 
reduction  subject  to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  year 

(2)  The  premium  reduction  amount  will  not 
increase  because  of  favorable  experience; 

(3)  The  premium  reduction  amount  will 
decrease  because  of  unfavorable  experience 
in  accordance  with  the  terms  of  the  policy  in 
effect  for  the  1984  crop  yean 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous  from 
at  least  prior  to  the  1984  crop  year. 

4.  Insurance  Period 

The  calendar  date  for  the  end  of  the 
insurance  period  is  the  date  immediately 
following  planting  as  follows:  (a)  Val  Verde. 
Edwards.  Kerr,  Kendall  Bexar,  Wilson. 
Karnes.  Goliad,  Victoria,  and  Jackson 
Counties,  Texas,  and  all  Texas  counties  south 
thereof:  September  30.  (b)  All  other  Texas 
counties  and  all  other  States:  December  la 

5.  Unit  Division 

Grain  sorghum  acreage  that  would 
otherwise  be  one  unit,  as  deflned  in  section 
17  of  the  general  crop  insurance  policy,  may 
be  divided  into  more  than  one  unit  if  you 
agree  to  pay  additional  premium  as  provided 
for  by  the  actuarial  table  and  if  for  each 
proposed  unit  you  maintain  written, 
veririable  records  of  planted  acreage  and 
harvested  production  for  at  least  the  previous 
crop  year.  [Production  reports  by  unit  based 
on  those  records  should  be  Tiled  as  early  as 
possible  but  must  be  filed  by  no  later  than  the 
date  required  by  subsection  4.d.  of  the 
general  crop  insurance  policy  and  either: 

a.  Acreage  planted  to  the  insured  grain 
sorghum  crop  is  located  in  separate,  legally 
identifiable  sections  (except  in  Florida)  or,  in 
the  absence  of  section  descriptions  (and  in 
Florida)  the  land  is  identified  by  separate 
ASCS  Farm  Serial  Numbers,  provided: 


(1)  The  boundaries  of  the  section  or  ASCS 
Farm  Serial  Number  are  clearly  identified, 
and  the  insured  acreage  can  be  easily 
determined;  and 

(2)  The  grain  sorghum  is  planted  in  such  a 
manner  that  the  planting  pattern  does  not 
continue  into  an  adjacent  section  or  ASCS 
Farm  Serial  Number  or 

b.  The  acreage  planted  to  the  insured  grain 
sorghum  is  located  in  a  single  section  or 
ASCS  Farm  Serial  Number  and  consists  of 
acreage  on  which  both  irrigated  and  non- 
irrigated  practices  are  carried  out,  provided: 

(1)  Grain  sorghum  planted  on  the  irrigated 
acreage  does  not  continue  into  non-irrigated 
acreage  in  the  same  rows  or  planting  pattern 
(Non-irrigated  comers  of  a  center  pivot 
irrigation  system  planted  to  insurable  grain 
sorghum  are  part  of  the  irrigated  imit  The 
production  from  the  total  unit,  both  irrigated 
and  nonirrigated,  is  combined  to  determine 
the  unit  yield  for  the  purpose  of  determining 
the  guarantee  for  the  unit.):  and 

(2)  Planting,  fertilizing  and  harvesting  are 
carried  out  in  accordance  with  recognized 
good  irrigated  and  non-irrigated  farming 
practices  for  the  area. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined. 

6.  Notice  of  Damage  or  Loss 

For  the  purpose  of  section  8  of  the  general 
crop  insurance  policy,  representative  sample 
of  the  unharvested  crop  must  be  at  least  10 
feet  wide  and  the  entire  length  of  the  field. 

7.  Claim  for  Indemnity 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  grain  sorghum  to  be  counted 
(see  subsection  7.d.): 

(3)  Multiplying  the  remainder  by  your  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  (bushels)  to  be 
counted  for  a  unit  will  include: 

(1)  All  harvested  production  which  may  be 
adjusted  for  moisture  and  quality  as  follows: 

(a)  Mature  grain  sorghum  production  which 
is  not  eligible  for  quality  adjustment  will  be 
reduced  .12  percent  for  each  .1  percentage 
point  of  moisture  in  excess  of  14.0  percent:  or 

(b)  Mature  grain  sorghum  production 
which,  due  to  insurable  causes  has  a  test 
weight  of  less  than  51  pounds  per  bushel  or 
contains  more  than  15.0  percent  kernel 
damage,  as  determined  by  a  grain  grader 
licensed  by  the  Federal  Grain  Inspectton 
Service  or  licensed  under  the  United  States 
Warehouse  Act,  will  be  adjusted  by: 

(i)  Dividing  the  value  per  bushel  of  the 
insured  grain  sorghum  by  the  price  per  bushel 
of  U.S.  No.  2  grain  sorghum:  and 

(ii)  Multiplying  the  result  by  the  number  of 
bushels  of  insured  grain  sorghum. 

The  applicable  price  for  No.  2  grain 
sorghum  will  be  the  local  market  price 
on  the  earlier  of  the  day  the  loss  is 
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adjusted  or  the  day  the  insured  grain 
sorghum  is  sold:  and 

(2)  All  appraised  produclion  which  will 
include: 

|a)  Unharvesled  production  on  harvested 
ai.reage  and  potential  produclion  lost  due  to 
an  uninsured  causes  and  failure  lo  follow 
recognized  good  grain  sorghum  farming 
practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
diimaged  solely  by  an  uninsured  cause; 

(c)  Appraised  production  on  unharvested 
aceage:  1 

(d)  Appraised  production  on  insured   ^ 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  unless  such 
acreage  is: 

|i)  Not  put  to  another  use  before  harvest  of 
grain  sorghum  becomes  general  in  the  county 
and  reappraised  by  us; 

(ii)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us:  or 

(iii)  Harvested. 

c.  A  replanting  payment  is  available  under 
this  endorsement.  The  replanting  payment 
per  acre  will  not  exceed  7  bushels  multiplied 
by  the  price  election,  multiplied  by  your 
share.  When  the  crop  is  replanted  by  a 
practice  that  was  uninsurable  as  an  original 
planting,  any  indemnity  will  be  reduced  by 
the  amount  of  the  replant  payment. 
8.  Cancellation  and  Termination  Dates 


Done  in  Washington.  DC.  on  November  12. 
1987. 

E.  Ray  Fosse. 

Manager.  Federal  Crop  Insurance 
Corporation. 
|FR  Doc.  87-27050  Filed  11-24-87:  8:45  am| 
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Val  Vefde.  Edwards.  Ken,  Kendall.  Be»ar. 
WOson.  Kames.  Gohad.  Viclona.  and 
Jackson  Counties.  Te«as.  and  aU  Texas 
counties  souttt  ttwfeot 

Alabama.  Araona:  Arkansas;  Califofma; 
Flonla;  Georgia:  Louisiana:  Mtssissippi; 
Nevada.  North  Caroiir'a;  South  Carolina; 
and  El  Paso.  Hudspeth.  Culberson, 
Reeves.  Lovmg.  Winkler.  Ector.  Uplo«n. 
Reagan.  Sterling.  Coke.  Tom  Green. 
Concho.  McCuHoch.  San  Saba.  Mills, 
HamMon.  Bosque.  Johnson.  Taoant, 
Woe.  Cooke  Countes.  Texas,  and  ai 
Teias  counties  south  and  east  thereo)  to 
vd  mdudmg  Terrell.  Crockett.  Sutton, 
Kimble.  Gillespie.  Blanco.  Comal.  Guada- 
lupe. Gonzales.  De  wm.  Lavaca.  Cokxa. 
do.  Whwion.  and  Matagorda  CounlKS. 
Texas. 
AI  other  Texas  counties  and  an  other 
States. 


Feb.  t!  L 


M»  3) 


Apr.  IS. 


7  CFR  Part  401 

I  Amdt  Mo.  7;  Doc.  No.  491  IS) 

General  Crop  Insurance  Regulations; 
Soybean  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 


9.  Contract  Changes 

Contract  changes  will  be  available  at  your 
service  office  by  December  31  prior  to  the 
cancellation  date  for  counties  with  an  April 
15  cancellation  date  and  by  November  30 
prior  to  the  cancellation  dale  for  all  other 
counties. 

10.  Meaning  of  Terms 

a.  "Harvest"  means  the  completion  of 
combining  or  threshing  of  grain  sorghum  on 
the  unit. 

b.  "Replacing"  means  performing  the 
cultural  practice  necessary  lo  replant  insured 
acreage  to  com. 

c.  "Section"  means  a  unit  of  measure  under 
the  rectangular  survey  system  describing  a 
tract  of  land  generally  one  mile  square, 
usually  containing  approximately  640  acres. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC]  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  effective  for  the  1988  and 
succeeding  crop  years,  by  adding  a  new 
section.  7  CFR  401.117,  to  be  known  as 
the  Soybean  Endorsement.  The  intended 
effect  of  this  rule  is  to  provide  the 
regulations  containing  the  provisions  of 
crop  insurance  protection  on  soybeans 
in  an  endorsement  to  the  general  crop 
insurance  policy  which  contains  the 
standard  terms  and  conditions  common 
to  most  crops.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

EFFECTIVE  DATE:  November  30. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington.  DC  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  October  1. 1992. 

E.  Ray  Fosse.  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive  . 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 


increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Pari  3015.  Subpari  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  adds  to  the  General 
Crop  Insurance  Regulations  (7  CFR  Pari 
401).  a  new  section  to  be  known  as  7 
CFR  401.117,  the  Soybean  Endorsement, 
effective  for  the  1988  and  succeeding 
crop  years,  to  provide  the  provisions  for 
insuring  soybeans. 

The  provisions  for  insuring  soybeans 
contained  in  7  CFR  401.117  will 
supersede  those  provisions  contained  in 
7  CFR  Part  431.  and  Soybean  Crop 
Insurance  Regulations,  effective  with  the 
beginning  of  the  1988  crop  year.  The 
present  policy  contained  in  7  CFR  Part 
431  will  be  terminated  at  the  end  of  the 
1987  crop  year  and  will  later  be  removed 
and  reserved.  FCIC  will  amend  the  title 
of  7  CFR  Part  431  by  separate  document 
so  that  the  provisions  therein  are 
effective  only  through  the  1987  crop 
year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Soybean  Endorsement  to  7  CFR 
Part  401.  FCIC  makes  other  changes  in 
the  provisions  for  insuring  soybeans  as 
follows: 

1.  Section  4.  Provide  that  insurance 
will  begin  on  each  unit  or  portion  of  a 
unit.  This  change  is  made  to  avoid 
instances  when  delayed  planting  of  pari 
of  a  unit  until  after  the  final  planting 
date  would  prevent  insurance  from 
attaching  on  timely  planted  acreage. 

The  end  of  insurance  period  for 
several  Southeastern  states  is  changed 
to  December  31  of  actuarial  reasons. 

2.  Section  5.  Add  unit  division 
guidelines  and  add  a  clause  to  specify 
that  division  of  units  may  result  in  the 
insured  paying  additional  premium  for 


guideline  unit  division  in  accordance 
with  actuarial  studies  which  show  an 
increase  risk  when  units  are  divided. 
States  having  unit  division  restrictions 
are  added  to  this  section.  These  states 
were  previously  shown  on  the  actuarial 
table. 

Add  language  to  specify  that  non- 
irrigated  comers  of  a  center  pivot 
irrigation  system  are  part  of  the  irrigated 
unit.  The  production  from  the  total  unit, 
both  irrigated  and  non-irrigated,  is 
combined  to  determine  the  unit  yield  for 
the  purpose  of  determining  the 
guarantee  for  the  unit. 

3.  Section  7.  Change  the  threshold  for 
quality  adjustment  due  to  excess 
moisture  from  14  percent  to  13  percent. 

4.  Section  10.  Add  definitions  for 
"Harvest".  "Replant".  "Section",  and 
"Silage." 

On  Monday.  September  14. 1987.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  52 
FR  34667,  to  add  a  new  7  CFR  401.117— 
Soybean  Endorsement,  to  provide  the 
regulations  containing  the  provisions  of 
crop  insurance  protection  on  soybeans 
in  an  endorsement  to  the  general  crop 
insurance  policy.  The  public  was  given 
30  days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
proposed  rule.  One  comment  was 
received  from  the  Crop  Hail  Insurance 
Actuarial  Association  (CHIAA)  with 
respect  to  initital  planting  date,  original 
planting  pattern,  and  replanting 
payment  issues. 

1.  Earliest  planting  date:  CHIAA 
proposed  deletion  of  the  earliest 
planting  date  on  the  basis  that  it  affects 
only  the  replant  payment;  provides  that 
replant  payment  is  not  the  same  for  all 
insureds;  and  that  the  date  is  not  readily 
available  to  the  insured.  The  initial 
planting  varies  widely  ranging  from  30 
to  60  days  depending  on  the  area. 

FCIC  considered  the  implications  of 
actuarial  soundness  in  these  issues, 
particulariy  with  respect  to  adverse 
selectivity.  Initial  planting  dates  were 
established  to  prevent  a  producer  from 
intentionally  planting  eariy,  in  many 
cases  well  in  advance  of  sales  closing/ 
cancellation,  and  selecting  against  the 
insurance  company. 

If  the  crop  survives  the  early  planting 
undamaged,  the  producer  can  choose  to 
cancel  prior  to  the  cancellation  date  as 
the  chances  of  a  normal  crop  are 
increased  when  early  planted.  The 
insured  thereby  obtains  insurance 
coverage  during  this  eariy.  high  risk  time 
at  no  cost.  However,  if  the  crop  is 
damaged  in  the  early  growing  period, 
the  insured  may  collect  a  replant 
payment  and  plant  the  crop  at  the 
normal  time,  with  FCIC  paying  the 


replanting  costs  through  deduction  from 
the  premium. 

The  variation  in  the  dates  reflect 
different  response  to  early  planting  of 
various  crops  and  weather  conditions 
prevalent  in  the  areas  during  early 
spring.  The  Corporation  has  determined 
to  retain  the  eariiest  planting  date. 

2.  Original  planting  pattern:  CHIAA 
proposes  to  delete  the  requirement  that 
the  replanting  pattern  be  the  same  as 
the  initial  planted  pattern  on  the  basis 
that  the  actuarial  table  does  not 
reference  planting  patterns  and  that 
replanting  is  a  salvage  situation  and  it 
may  not  be  practical  to  replant  in  the 
original  pattern. 

The  Corporation  has  reviewed  this 
issue.  There  is  no  requirement  that  the 
pattern  of  replant  be  the  same  as  the 
original  pattern.  However,  if  the  pattern 
of  replant  was  uninsurable  as  an 
original  pattern,  the  full  liability  is  not 
reinstated.  Although  replanting  is  a 
salvajge  operation,  reinstatement  of  full 
liability  for  a  practice  which  will 
probably  not  produce  the  established 
yield  raises  questions  as  to  the  statutory 
limit  on  the  guarantee. 

3.  Replanting  payment:  CHIAA  takes 
issue  with  the  replanting  provision 
establishing  the  actual  cost  as  the  basis 
for  replant  payment  in  that  it  creates 
administrative  difficulties.  CHIAA 
suggests  an  alternative  of  making  the 
replant  payment  20%  of  the  production 
guarantee,  limited  by  an  amount 
specified  in  the  policy. 

FCIC  has  determined  not  to  adopt  this 
suggestion.  This  issue  has  been  raised  in 
the  past.  Several  private  insurance 
companies  have  opposed 
recommendations  of  a  specified  amount. 
Replanting  is  required  in  the  event  of 
loss  before  the  final  planting  date  (as  it 
may  be  extended).  The  replanting 
payment  is  to  reimburse  the  insured  for 
his  reasonable  out-of-pocket  expenses  in 
replanting.  It  is  not  intended  as  an 
indemnity  for  loss.  Both  the  insured  and 
the  Corporation  benefit  by  replanting. 
The  insured  has  the  opportunity  to 
harvest  a  normal  yield.  The  Corporation, 
without  further  loss,  will  not  have  to  pay 
an  indemnity.  No  basis  exists  under  this 
scheme  to  allow  payment  of  more  than 
actual  expenses.  The  present  limit  on 
replant  payments  will  remain. 

4.  CHIAA  points  to  an  apparent 
discrepancy  in  the  proposed  rule  for 
soybeans.  The  summary  of  changes  lists 
the  end  of  insurance  period  in  some 
states  as  December  31.  while  the  policy 
lists  the  date  as  December  20  and  31, 
The  correct  dates  are  as  listed  in  the 
policy. 

5.  The  definition  of  harvest  in  the 
proposed  rule  included  removal  of  the 
soybeans  from  the  field.  CHIAA  pointed 


out  this  discrepancy.  FCIC  has  changed 
the  definition  accordingly. 

FCIC,  after  consideration  of  the  above 
comments  herewith  adopts  the  proposed 
rule  published  at  52  FR  34667  as  a  final 
rule. 

Because  the  eariiest  data  for  filing 
contract  changes  in  the  service  office  is 
November  30,  good  cause  is  shown  for 
making  this  rule  effective  in  less  than  30 
days. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations; 
Soybean  endorsement. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401),  effective 
for  the  1988  and  succeeding  crop  years, 
as  follows: 

PART  401— (AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506.  516.  Pub.  L  75-430.  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1506. 1516). 

2.  7  CFR  Pari  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.117  Soybean  Endorsement,  effective 
for  the  1988  and  Succeeding  Crop  Years, 
to  read  as  follows: 

§  401.1 17    Soybean  endorsentent 

The  provisions  of  the  Soybean  Crop 
Insurance  Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation 

Soybean  Endorsement 

1.  Insured  Crop 

a.  The  crop  insured  will  be  soybeans 
planted  for  han'est  as  beans. 

b.  In  addition  to  the  soybeans  not  insurable 
under  section  2  of  the  general  crop  insurance 
policy,  we  do  not  insure  any  soybeans  if  the 
seed  has  not  been  mechanically  incorporated 
into  the  soil  in  rows  during  the  planting 
process  unless  another  method  is  specifically 
allowed  by  the  actuarial  table. 

c.  A  late  planting  agreement  will  be 
available  for  soybeans. 

2.  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  produclion  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions: 

b.  Fire: 

c.  Insects: 

d.  Plant  disease: 

e.  Wildlife: 

f.  F.arthquake: 

g.  Volcanic  eruption:  or 
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h.  If  applicable,  failure  of  the  iniRation 
water  supply  due  loan  unavoidable  cause 
occurring  after  the  beginning  of  planting: 

Unless  those  causes  ure  excepted, 
excluded,  or  limited  by  the  actuarial  Uble  or 
section  9  of  the  general  crop  insurance  policy. 

3.  Annual  Premium 


a.  The  annual  premium  amount  is 
computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insurance  experience  through  the  1983 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  soybean  policy  in 
effect  for  the  1984  crop  year,  you  will 
continue  to  receive  the  benefit  of  the 
reduction  subject  to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1969  crop  year 

(2)  The  premium  reduction  amount  will  not 
increase  because  of  favorable  experience; 

(3)  The  premium  reduction  amount  will 
decrease  because  of  unfavorable  experience 
in  accordance  with  the  terms  of  the  policy  in 
effect  for  the  1984  crop  year, 

(4)  Once  the  loss  ratio  exceeds  .80.  no 
further  premium  reduction  will  apply:  and 

(5)  Participation  must  be  continuous  from 
at  least  prior  to  the  1984  crop  year. 

4.  Insurance  I>eriod 
In  accordance  with  the  provisions  of 

section  7  of  the  general  crop  insurance  policy 
the  calendar  dates  for  the  end  of  the 
insurance  period  are  the  date  immediately 
following  planting  as  follows: 

(a)  December  31  in  Alabama,  Arkansas. 
Florida.  Georgia.  Louisiana.  Mississippi, 
North  Carolina.  South  Carolina,  Texas,  and 
Virginia. 

(b)  December  10  in  all  other  states. 

5.  Unit  Division 
Except  in  Alabama.  Arkansas,  Florida, 

Georgia.  Louisiana.  Mississippi.  North 
Carolina.  Oklahoma.  South  Carolina,  and 
Texas,  soybean  acreage  that  would  otherwise 
be  one  unit,  as  defined  in  section  17  of  the 
general  crop  insurance  policy,  may  be 
divided  into  more  than  one  unit  if  you  agree 
to  pay  additional  premium  as  provided  by  the 
actuarial  table  and  if  for  each  proposed  unit 
you  maintain  written,  verifiable  records  of 
planted  acreage  and  harvested  production  for 
at  least  tne  previous  crop  year  and  either 

a.  The  acreage  planted  to  the  insured 
soybean  crop  is  located  in  separate,  legally 
identiHable  sections  or,  in  the  absence  of 
section  descriptions  the  land  is  identified  by 
separate  ASCS  Farm  Serial  Niunbers 
provided: 

(1)  The  boundaries  of  the  sections  or  ASCS 
Farm  Serial  Numbers  are  clearly  identified, 
and  the  insured  acreage  can  be  determined; 
and 

(2)  The  soybeans  are  planted  in  such  a 
manner  that  the  planting  pattern  does  not 
continue  into  an  adjacent  section  or  ASCS 
Farm  Serial  Number,  or 

b.  The  acreage  planted  to  the  insured 
soybeans  is  located  in  a  single  section  (or 
ASCS  Farm  Serial  Number  if  applicable)  and 
consists  of  acreage  on  which  both  irrigated 


and  nonirrigated  practices  are  carried  out. 
provided: 

(1)  Soybeans  planted  on  the  irrigated 
acreage  do  not  continue  into  nonirrigated 
acreage  in  the  same  rows  or  planting  pattern. 
(Non-irrigated  comers  of  a  center  pivot 
irrigation  system  planted  to  insurable 
soybeans  are  part  of  the  irrigated  unit.  The 
production  from  the  total  unit,  both  irrigated 
and  nonirrigated.  is  combined  to  determine 
the  unit  yield  for  the  purpose  of  determining 
the  guarantee  for  the  unit.);  and 

(2)  Planting,  fertilizing  and  harvesting  are 
carried  out  in  accordance  with  recognized 
good  irrigated  and  nonirrigated  farming 
practices  for  the  area. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined. 

6.  Notice  of  Damage  or  Loss 

For  purposes  of  section  8  of  the  general 
crop  insurance  policy  the  representative 
sample  of  the  unharvested  crop  must  be  at 
least  10  feet  wide  and  the  entire  length  of  the 
field. 

7.  Claim  for  Indemnity 

a.  An  indemnity  will  be  determined  for 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  soybeans  to  be  counted  (see 
subsection  7.b.): 

(3)  Multiplying  the  remainder  by  your  price 
election:  and 

(4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  (bushels)  to  be 
counted  for  a  unit  will  include: 

(1)  All  harvested  production  and  may  be 
adjusted  for  moisture  or  quality  as  follows: 

(a)  Mature  soybean  production  which  is 
not  eligible  for  quality  adjustment  wrill  be 
reduced  .12  percent  for  each  .1  peroentage 
point  of  moisture  in  excess  of  13.0  percent 

(b)  Soybean  production  which,  due  to 
insurable  causes,  has  a  test  weight  of  less 
than  49  pounds  per  bushel  or  is  of  distinctly 
low  quality  as  determined  by  a  grain  grader 
licensed  by  the  Federal  Grain  Inspection 
Service  or  licensed  under  the  United  States 
Warehouse  Act  will  be  adjusted  by: 

(i)  Dividing  the  value  per  bushel  of  such 
soybeans  by  the  price  per  bushel  of  U.S.  No.  2 
soybeans;  and 

(ii)  Multiplying  the  result  by  the  number  of 
bushels  of  such  soybeans. 

(c)  The  applicable  price  for  No.  2  soybeans 
will  be  the  local  market  price  on  the  earlier  of 
the  day  the  loss  is  adjusted  or  the  day  the 
insured  soybeans  are  sold. 

(2)  All  appraised  production  and  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
an  uninsured  causes  and  failure  to  follow 
recognized  good  soybean  fanning  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  (other  than  harvest)  without  our  prior 
written  consent  or  damaged  solely  by  an 
uninsured  cause; 

(c)  Any  appraised  production  on 
unharvested  acreage; 


(d)  Any  appraisal  we  have  made  on 
insured  acreage  for  which  we  have  given 
written  consent  to  be  put  to  another  use 
unless  such  acreage  is: 

(i)  Not  put  to  another  use  before  harvest  of 
soybeans  becomes  general  in  the  county  and 
reappraised  by  us; 

(ii)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us:  or 

(iii)  Harvested. 

c.  A  replanting  payment  is  available  under 
this  endorsement.  The  replanting  payment 
will  not  exceed  3  bushels  multiplied  by  the 
price  election,  multiplied  by  your  share. 
When  the  crop  is  replanted  by  a  practice  that 
was  uninsurable  as  an  original  planting,  any 
indemnity  will  be  reduced  by  the  amount  of 
the  replanting  payment. 
8.  The  Cancellation  and  Termination  Dates 


State  and  coonty 


Jacfcsoa  Victoria,  Goliad.  Bee. 
Live  Oak.  McMuUen,  La 
Salle,  and  Dimmit  Counties. 
Texas  and  ail  Texas  coun- 
ties lying  sooth  thereof. 

Alabarna;  Arizona;  Arkansas; 
Cattfomia;  FkxkJa;  Geoigia; 
Louisiana;  Mississippi; 

Nevada;  North  Carolina; 
South  Carolina:  and  El  Paso. 
Hudspeth.  Culberson. 

Reeves.  Lowing.  Winkler. 
Ector.  Upton,  Reagan.  Ster- 
ling. Coke.  Tom  Green, 
Concho,  McCulloch,  San 
Sat>a.  Mills.  Hamilton, 
Bosque,  Johnson.  Tarrant 
Wise.  Cooke  Counties, 
Texas,  and  aN  Teocas  coun- 
ties lying  south  and  east 
thereof  to  and  inckjding 
Maverick.  Zavala.  Frto.  Atas- 
cosa. Karnes.  De  Witt 
Lavaca,  Colorado,  Wharton, 
and  Matagorda  Counties, 
Texas. 
All  other  Texas  counties  and 
all  other  states. 


Cancellation 
and 

termination 
dates 


FebniaiylS. 


March  31. 


April  15. 


9.  Contract  Changes 

Contract  changes  will  be  available  at  your 
service  office  by  December  31  prior  to  the 
cancellation  date  for  counties  with  an  April 
15  cancellation  date  and  by  November  30 
prior  to  the  cancellation  date  for  all  other 
counties. 

10.  Meaning  of  Terms 

a.  "Harvest"  means  the  completion  of 
combining  or  threshing  of  soybeans  on  the 
unit 

b.  "Distinctly  Low  Quality"  means: 

(1)  Exceeding  8.0  percent  kernel  damage 
{excluding  heat  damage); 

(2)  Having  a  musty,  sour,  or  commercially 
objectionable  foreign  odor  which  causes  the 
soybeans  to  grade  U.S.  Sample  grade;  or 

(3)  Graded  as  "Garlicky"  soybeans. 


c.  "Replanting"  means  performing  the 
cultural  practice  necessary  to  replant  insured 
acreage  to  soybeans. 

d.  "Section"  is  a  unit  of  measure  under  the 
rectangular  survey  system  describing  a  tract 
of  land  generally  one  mile  square,  usually 
consisting  of  approximately  640  acres. 

Done  in  Washington.  DC.  on  November  13. 
1987. 

E.  Ray  Fosse, 

Manager.  Federal  Crop  Insurance 
Corporation. 

|FR  Doc.  87-27053  Filed  11-24-87;  8:45  am] 
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7  CFR  Part  401 

(Antdt  No.  15;  Doc.  No.  4978S] 

General  Crop  Insurance  Regulations; 
Sunflower  Seed  Crop  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CH?  Part 
401),  effective  for  the  1988  and 
succeeding  crop  years,  by  adding  a  new 
section.  7  CFR  401.124,  to  be  known  as 
the  Sunflower  Crop  Endorsement.  The 
intended  effect  of  this  rule  is  to  provide 
the  regulations  containing  the  provisions 
of  crop  insurance  protection  on 
sunflowers  in  an  endorsement  to  the 
general  crop  insurance  policy  which 
contains  the  standard  terms  and 
conditions  common  to  most  crops.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act  as  amended. 
EFFECTIVE  DATE:  December  31, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.  S.  Department 
of  Agriculture.  Washington.  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
October  28, 1992. 

E.  Ray  Fosse,  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 


on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  adds  to  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  a  new  section  to  be  known  as  7 
CFR  401.124,  the  Sunflower  Crop 
Endorsement,  effective  for  the  1988  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  sunflowers. 

The  provisions  for  insuring  sunflowers 
contained  in  7  CFR  401.124  will 
supersede  those  provisions  for  insuring 
sunflowers  contained  in  7  CFR  Part  428 
the  Sunflower  Crop  Insurance 
Regulations,  effective  with  the  beginning 
of  the  1988  crop  year.  The  present  policy 
contained  in  7  CFR  Part  428  will  be 
terminated  at  the  end  of  the  1987  crop 
year  and  later  removed  and  reserved. 
FCIC  will  amend  the  title  of  7  CFR  Part 
428  by  separate  document  so  that  the 
provisions  therein  are  effective  only 
through  the  1987  crop  year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Sunflower  Endorsement  to  7  CFR 
Part  401  as  outlined  below.  FCIC  makes 
changes  in  section  5  as  follows: 

1.  Add  unit  division  guidelines  and 
add  a  clause  to  specify  that  division  of 
units  may  result  in  the  insured  paying 
additional  premium  for  guideline  unit 
division  in  accordance  with  actuarial 
studies  which  show  an  increased  risk 
when  units  are  divided. 

Add  language  to  specify  that 
nonirrigated  corners  of  a  center  pivot 
irrigation  system  are  part  of  the  irrigated 


unit.  The  production  from  the  total  unit, 
both  irrigated  and  nonirrigated,  is 
combined  to  determine  your  yield  for 
the  purpose  of  determining  tlio 
guarantee  for  the  unit. 

On  Tuesday,  September  29. 1987,  FCIC; 
published  a  notice  of  proposid 
rulemaking  in  the  Federal  Register  at  52 
FR  36425.  to  amend  7  CFR  Part  401  by 
adding  a  new  §§  401.124  Sunflower 
Endorsement.  The  public  was  given  30 
days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
rule  but  none  were  received.  Therefore. 
FCIC  adopts  the  rule  published  at  52  FR 
36425.  as  a  final  rule. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations; 
Sunflower  endorsement. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  el  scq.]. 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401).  effective 
for  the  1988  and  succeeding  crop  years, 
as  follows: 

PART  401— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506.  516.  Pub.  L.  75-430.  52 
Slat.  73.  77,  as  amended  (7  U.S.C.  1506. 1516). 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.124  Sunflower  Seed  Crop 
Endorsement,  effective  for  the  1988  and 
Succeeding  Crop  Years,  to  read  as 
follows: 

§401.124    Sunflower  seed  crop 
endorsement 

The  provisions  of  the  Sunflower  Seed 
Crop  Insurance  Endorsement  for  the 
1988  and  subsequent  crop  years  arc  as 
follows: 

Federal  Crop  Insurance  Corporation 

Sunflower  Seed  Crop  Endorsenicnl 

1.  Insured  Crop 

a.  The  crop  insured  will  be  sunflowrr  .seed 
("sunflowers"). 

b.  Unless  otherwise  provided  by  the 
actuarial  table,  insurance  will  attach  only  on 
acreage  initially  planted  in  rows  far  enough 
apart  to  permit  cultivation:  but.  if  such 
insured  acreage  is  destroyed  and  replanted 
by  broadcasting,  drilling,  or  in  rows  too  clos*- 
to  permit  cultivation,  it  will  be  considered 
insured  acreage. 

2.  Causes  of  Loss 

The  insurance  provided  Is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 
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a.  Advene  weather  conditions: 

b.  Fire; 

c.  Insects; 

d.  Plant  disease: 

e.  Wildlife: 

f.  Earthqunke; 

g.  Volcanic  eruption;  or 
h.  If  applicable,  failure  of  the  irrigation 

water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting: 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  policy. 
3.  Annual  Premium 

a.  The  annual  premium  is  computed  by 
multiplying  the  production  guarantee  times 
the  price  election,  times  the  premium  rate, 
limes  the  insured  acreage,  times  your  share  at 
the  time  of  planting. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  sunflower  policy  in 
effect  for  the  1985  crop  year,  you  will         i 
continue  to  receive  the  benefit  of  that       | 
reduction  subject  to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  year 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience: 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  ii  i 
effect  for  the  1985  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply:  and 

(5)  Participation  must  be  continuous. 

4.  Insurance  Period 
The  calendar  date  for  the  end  of  insurance 

period  is  November  30  of  the  calendar  year  in 
which  the  sunflowers  are  normally  harvested. 

5.  Unit  Division 
Sunflower  acreage  that  would  otherwise  be 

one  unit,  as  defined  in  section  17  of  the 
general  crop  insurance  policy,  may  be     ' 
divided  into  more  than  one  unit  if  you  agree 
to  pay  additional  premium  as  provided  for  by 
the  actuarial  table  and  if  for  each  proposed 
unit  you  maintain  written  verifiable  records 
of  planted  acreage  and  harvested  production 
for  at  least  the  previous  crop  year,  and  either 
a.  Acreage  planted  to  insured  sunflowers  is 
located  in  separate  legally  identifiable    I 
sections  or,  in  the  absence  of  section      | 
descriptions  the  land  is  identified  by  separate 
ASCS  Farm  Serial  Numbers,  provided: 

(1)  The  boundaries  of  the  section  or  Farm 
Serial  Number  are  clearly  identified,  and  the 
insured  acreage  can  be  easily  determined: 
and 

(2)  The  safflowers  are  planted  in  such  a 
manner  that  the  planting  pattern  does  not 
continue  into  the  adjacent  section  or  Farm 
Serial  Number  or 

b.  The  acreage  planted  to  sunflowers  is 
located  in  a  single  section  or  Farm  Serial 
Number  and  consists  of  acreage  on  which 
both  an  irrigated  and  nonirrigated  practice 
are  carried  out.  provided: 

(1 )  Sunflowers  planted  on  irrigated  acreage 
does  not  continue  into  nonirrigated  acreage 
in  the  same  rows  or  planting  pattern 
(Nonirrigated  comers  of  a  center  pivot 


irrigation  system  are  part  of  the  irrigated  unit. 
The  production  from  the  total  unit,  both 
irrigated  and  nonirrigated.  is  combined  to 
determine  your  yield  for  the  purpose  of 
determining  the  guarantee  for  the  unit.):  and 
(2)  Planting,  fertilizing  and  harvesting  are 
carried  out  in  accordance  with  recognized 
irrigated  and  nonirrigated  farming  practices 
for  the  area. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  f>roduction  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined. 

6.  Notice  of  Damage  or  Loss 
The  representative  samples  of  unharvested 

sunflowers  as  required  in  section  8  of  the 
general  crop  insurance  policy  will  be  at  least 
10  feet  wide  and  the  entire  length  of  the  field. 

7.  Claim  for  Indemnity 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  sunflowers  to  be  counted  (see 
section  9e): 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  (in  pounds)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Mature  sunflower  production  (quantity) 
which  otherwise  is  not  eligible  for  quality 
adjustment  will  be  reduced  .12  percent  for 
each  .1  percentage  point  of  moisture  in  excess 
of  10  percent;  or 

(2)  Mature  sunflower  production  which, 
due  to  insurable  causes,  has  a  test  weight 
below  25  pounds  per  bushel  for  oil  type 
sunflowers  or  below  22  pounds  per  bushel  for 
non-oil  type  sunflowers  will  be  adjusted  by: 

(a)  Dividing  the  value  per  pound  by  the 
price  per  pound  of  No.  2  sunflowers;  and 

(b)  Multiplying  the  result  by  the  number  of 
pounds  of  insured  sunflowers. 
The  applicable  price  for  No.  2  sunflowers  will 
be  the  local  market  price  on  the  earlier  of  the 
day  the  loss  is  adjusted  or  the  day  the 
sunflowers  are  sold. 

(3)  Any  harvested  production  from  other 
crops  growing  in  the  sunflowers  will  be 
counted  as  sunflowers  on  a  weight  basis. 

(4)  Appraised  production  to  oe  counted  will 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  sunflower  farming  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause;  and 

(c)  Any  unharvested  production  or 
harvesteid  or  unharvested  acreage. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  and  given  written  consent  for  that 
acreage  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
sunflowers  becomes  general  in  the  county 
and  reappraised  by  us; 

|b)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us;  or 


(c)  Harvested. 

8.  Replant  Payment 

In  accordance  with  paragraph  9.h.  of  the 
general  crop  insurance  policy  a  replant 
payment  not  to  exceed  the  product  by 
multiplying  175  pounds  times  the  prime 
elective,  times  your  share  may  be  made. 

9.  Cancellation  and  Termination  Date 

The  cancellation  and  termination  date  for 
all  states  is  April  15. 

10.  Contract  Changes 

The  date  by  which  contract  changes  will  be 
available  in  your  service  office  will  be 
December  31  preceding  the  cancellation  date. 

11.  Meaning  of  Terms 

a.  "Harvest"  means  the  completion  of 
combining  or  threshing  of  sunflowers  on  the 
unit 

b.  "Replanting"  means  performii\g  the 
cultural  practices  necessary  to  replant 
insured  acreage  to  sunflowers. 

Done  in  Washington.  DC.  on  November  5. 
1987. 

E.  Ray  Fosse, 

Manager,  Federal  Crop  Insurartce 
Corporation. 

[FR  Doc.  87-27054  Filed  11-24-87;  8:45  am| 
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7CFR  Part  401 

[Amdt  Na  27;  Doc  Na  5007S] 

General  Crop  Insuranca  Rcgulationa; 
Malting  Barlay  Option 

agency:  Federal  Crop  Insurance 

Corporation,  USDA. 

actwn:  Interim  rule  with  request  for 

comment. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401).  effective  for  the  1988  and 
succeeding  crop  years,  by  adding  a  new 
section  7  CFR  401.135.  to  be  known  as 
the  Malting  Barley  Option.  The  intended 
effect  of  this  rule  is  to  provide  the 
regulations  and  endorsement  containing 
the  provisions  of  crop  insurance 
protection  on  malting  barley  as  an 
option  to  the  Barley  Endorsement  to  the 
general  crop  insurance  policy  which 
contains  the  standard  terms  and 
conditions  common  to  most  crops.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended. 
EFFECTIVE  DATE:  December  31, 1987. 
ADDRESS:  Written  comments  on  this 
interim  rule  should  be  sent  to  Peter  F. 
Cole.  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation.  Room  4090. 
South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 


FOR  FURTHER  NIFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  November  1. 1992. 

E.  Ray  Fosse,  Manager.  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geograplrical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  iimovation.  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  adds  to  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401).  a  new  section  to  be  known  as  7 
CFR  401.135.  the  Malting  Barley  Option, 
effective  for  the  1988  and  succeeding 
crop  years,  to  provide  the  provisions  for 
insuring  malting  barley. 

The  provisions  for  insuring  malting 
barley  contained  in  7  CFR  401.135  will 
supersede  those  provisions  contained  in 
Amendment  No.  2  to  7  CFR  Part  419,  the 
Barley  Crop  Insurance  Regulations 
(Malting  Barley  Option,  March  24. 1987, 


52  FR  9285).  effective  with  the  beginning 
of  the  1988  crop  year,  as  they  relate  to 
malting  barley  crop  insurance  coverage. 

On  Thursday.  July  30, 1987.  FCIC 
published  a  final  rule  in  the  Federal 
Register  at  52  FR  28443.  issuing  7  CFR 
Part  401.  the  General  Crop  Insurance 
Regulations.  Ten  endorsements  were 
published,  including  7  CFR  401.103,  the 
Barley  Endorsement. 

7  CFR  Part  401  is  a  standard  set  of 
regulations  and  a  master  policy  for 
insuring  most  crops  which  substantially 
reduces:  (1)  The  time  involved  in 
amendment  or  revision;  (2)  the  necessity 
of  the  present  repetitious  review 
process;  and  (3)  the  volume  of 
paperwork  processed  by  FCIC. 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC.  therefore,  has 
published  in  7  CFR  Part  401,  one  set  of 
regulations  and  one  master  policy  to 
contain  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  policies  are 
necessary.  FCIC  proposes  to  publish  a 
"crop  endorsement"  which  will  contain 
the  language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401,  effective  for  a 
subsequent  crop  year,  the  policy 
contained  in  a  separate  part  of  Chapter 
IV  will  be  terminated  at  the  end  of  the 
crop  year  then  in  effect. 

In  order  to  clearly  establish  that  7 
CFR  Part  419  will  be  effective  only 
through  the  end  of  the  1987  crop  year. 
FCIC  published  a  final  rule  in  the 
Federal  Register  on  Monday.  September 
14, 1987.  at  52  FR  34627.  which 
maintained  the  effectiveness  of  the 
Barley  Crop  Insurance  Regulations  (7 
CFR  Part  419)  only  through  the  end  of 
the  1987  crop  year. 

At  the  time  the  Barley  Endorsement  (7 
CFR  401.103)  was  published  as  a  final 
rule  (July  30, 1987,  52  FR  28443).  FCIC 
inadvertently  neglected  to  issue  the 
provisions  of  the  Malting  Barley  Option 
as  an  option  under  7  CFR  Part  401. 
Termination  of  the  Barley  Crop 
Insurance  Regulations  (7  CFR  Part  419) 
at  the  end  of  the  1987  crop  year  has  the 
effect  of  terminating  Amendment  No.  2. 
the  Malting  Barley  Option.  Unless  a 
malting  barley  option  is  provided  for 
under  7  CFR  Part  401  for  the  1988  crop 
year,  there  will  be  no  such  option 


available  in  accordance  with  the  intent 
to  terminate  published  at  52  FR  34627. 

Therefore,  in  order  to  continue  to 
provide  a  mailing  barley  option  to 
present  and  future  insureds,  good  cause 
is  shown  for  publishing  the  malting 
barley  option  herein  as  an  interim  rule 
to  become  effective  on  December  31. 
1987,  the  date  by  which  policy  changes 
must  be  filed  in  the  service  office. 

In  publishing  the  Malting  Barley 
Option,  FCIC  makes  no  sunstanlive 
changes  in  the  provisions  as  published 
on  March  24, 1987,  at  52  FR  9285.  Minor 
editorial  changes  have  been  made  to 
improve  compatibility  with  the  new 
general  crop  insurance  policy.  These 
changes  do  not  affect  meaning  or  intent 
of  the  provisions. 

FCIC  is  soliciting  public  comments, 
data,  and  opinions  on  this  rule  for  60 
days  after  publication  in  the  Federal 
Register,  and  will  schedule  a  review  of 
this  rule  as  soon  as  possible  after  the  60- 
day  period  in  order  to  publish  any 
amendment  made  necessary  by  the 
comments  received. 

Written  comment,  data,  and  opinions 
on  this  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 

Written  comments  received  pursuant 
to  this  proposed  rule  will  be  available 
for  public  inspection  in  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building. 
U.S.  Department  of  Agriculture. 
Washington,  DC  20250,  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

General  Crop  Insurance  Regulations: 
Malting  Barley  Option. 

Interim  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401),  effective 
for  the  1988  and  succeeding  crop  years, 
as  follows: 

PART  401— (AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506,  516,  Pub.  L  75-430.  52 
Stat.  73,  77.  as  amended  (7  U.S.C.  1506. 1516). 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.135  Malting  Barley  Option,  effective 
for  the  1988  and  Succeeding  Crop  Years, 
to  read  as  follows: 
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§401.135    Malting  Bartey  Option. 

The  provisions  of  the  Malting  Barley 
Option  for  the  1988  and  subsequent  crop 
years  are  as  follows: 

Feiieral  Crop  Insurance  Corporation 

Malting  Barley  Option 

This  is  a  continuous  Amendment. 

Note. — A  false  claim  made  to  the 
Corporation,  or  a  false  statement  made  on  a 
matter  within  the  jurisdiction  of  the 
Corporation,  may  subject  the  maker  to 
criminal  and  civil  penalties  (18  U.S.C.  1001, 
1006:  31  U.S.C.  3729,  3730). 

Insured's  Name — 

Address  — 

Contract  No. 

Crop  Year 


Identification  No. 

SSN 

Tax- 


It  is  hereby  agreed  to  amend  the  Federal 
Crop  Insurance  Barley  Endorsement  under, 
and  in  accordance  with,  the  following  terms 
and  conditions: 

1.  The  Option  must  be  submitted  to  us  on 
or  before  the  final  date  for  accepting 
applications  for  the  initial  crop  year  in  which 
you  wish  to  insure  your  malting  barley 
acreage  under  this  Option. 

2.  You  must  have  a  Federal  Crop  Insurance 
Barley  Endorsement  ("Endorsement")  in  force 
and  have  elected  the  highest  price  election. 

3.  You  must  provide  acceptable  records  of 
your  acreage  and  production  for  malting 
barley,  by  type  or  variety  for  the  last  three 
years  in  which  malting  barley  was  produced 
by  you.  These  records  will  be  used  to 
establish  your  production  guarantee. 

4.  All  barley  acreage  in  the  county  planted 
to  a  malting  type  or  variety  in  which  you 
have  a  share,  will  be  insured  as  one  unit 
under  this  Option  unless  we  agree  in  writing 
to  multiple  units.  All  barley  acreage  of  any 
non-malting  type  or  variety,  not  under  a 
malting  barley  contract,  will  be  insured  under 
the  terms  of  the  Endorsement. 

5.  You  must  have  a  contract  with  a 
processor  in  the  business  of  buying  malting 
bariey.  The  contract  must  be  executed  and 
binding  on  both  you  and  the  processor  before 
the  acreage  report  is  due  and  show  the 
quantity  of  contracted  malting  barley.  A  copy 
of  all  contracts  must  be  submitted  with  the 
acreage  report. 

6.  Your  unit  production  guarantee  under 
this  Option  is  the  lesser  of: 

a.  Your  share  of  the  bushel  amount  of  your 
malting  barley  contract:  or 

b.  Your  share  of  the  production  guarantee 
at  the  75%  coverage  level  for  all  insurable 
malting  barley  acreage  on  the  unit. 

7.  Your  production  unit  guarantee 
multiplied  by  the  difference  between  the 
malting  barley  contract  price  '  and  the  price 


'  If  a  specific  contract  price  cannot  b«  determined 
from  the  contract  by  the  acreage  reporting  dale,  the 
malting  barley  contract  price  will  be  the  price 
specified  in  the  actuarial  table  for  that  purpose. 


election  under  the  Endorsement  will  be  your 
dollar  amount  of  insurance  for  the  unit. 

8.  Your  premium  will  be  your  dollar  amount 
of  insurance  for  malting  barley  multiplied  by 
the  average  basic  barley  rate  for  your 
insurable  malting  barley  acreage  multiplied 
by  the  applicable  malting  barley  premium 
factor  contained  in  the  actuarial  table. 

9.  All  malting  barley  production  from 
insurable  malting  barley  acreage  will  be  used 
to  determine  your  indemnity  without  regard 
to  the  unit  arrangement  provided  under  the 
Endorsement. 

10.  The  indemnity  for  each  malting  barley 
unit  under  this  amendment  will  be 
determined  by: 

a.  Subtracting  from  your  unit  production 
guarantee  under  this  Option,  your  share  of 
the  production  of  malting  barley  to  count:  and 

b.  Multiplying  that  result  by  the  difference 
between  the  contract  price  and  the  highest 
price  election  under  the  Endorsement. 

11.  a.  The  production  of  malting  barley  to 
count  (in  bushels)  will  include  all: 

(1)  Mature  barley  production  accepted  by 
the  processor 

(2)  Mature  barley  which  meets  the 
standards  contained  in  subparagraph  ll.b. 
below: 

(3)  Mature  bariey  which  fails  to  qualify 
under  (1)  or  (2)  because  of  uninsurable 
causes;  and 

(4)  Appraised  production  not  included  in 
ll.a.  (1).  (2),  or(3)above. 

b.  The  standards  referred  to  in 
subparagraph  ll.a.  above  are: 

(1)  Two-rowed  Malting  Bariey  production 
is  considered  acceptable  if  it  has  a  test 
weight  of  at  least  48  pounds  per  bushel; 
contains  at  least  93  percent  sound  bariey,  no 
more  than  10  percent  thin  barley  or  2  percent 
black  bariey;  and  is  not  smutty,  garlicky,  or 
ergoty. 

(2)  Six-rowed  Malting  Bariey  producfion  is 
considered  acceptable  if  it  has  a  test  weight 
of  at  least  43  pounds  per  bushel;  contains  at 
least  90  percent  sound  barley,  no  more  than 
15  percent  thin  bariey  or  2  percent  black 
bariey;  and  is  not  smutty,  gariicky,  or  ergoty. 

c.  All  grading  factors  in  subparagraph  ll.b. 
above  must  be  determined  by  a  grain  grader 
licensed  under  the  United  States  Grain 
Standards  Act  from  samples  obtained  by  a 
licensed  sampler  or  our  loss  adjuster.  Any 
production  not  accepted  by  a  processor, 
which  is  not  graded,  will  be  considered 
malting  barley  to  count. 

d.  Harvested  production  of  malting  bariey 
to  count  will  be  reduced  .12  percent  for  each 
.1  percentage  point  of  moisture  in  excess  of 
13.0  percent  for  any  mature  malting  bariey 
production. 

12.  All  provisions  of  the  Endorsement  not 
in  conflict  with  this  Option  are  applicable. 

13.  As  used  in  this  Option: 

a.  "Processor"  means  any  business 
enterprise  regulariy  engaged  in  the  malting  of 
barley  or  brewing  malt  beverages  for  human 
consumption. 

b.  "Two-rowed  Malting  Bariey"  means 
bariey  as  defined  in  the  Official  United 
States  Standards  for  Bariey. 

c.  "Six-rowed  Malting  Bariey"  means 
bariey  as  defined  in  the  Official  United 
States  Standards  for  Bariey. 

d.  "Insurable  malting  bariey  acreage" 
means  all  acreage  insurable  under  the  Basic 


Bariey  Endorsement  planted  to  any  type  or 
variety  of  malting  bariey. 

Done  in  Washington.  DC  on  November  13. 
1987. 

E.  Ray  Fosse. 

Manager.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  87-27051  Filed  11-24-87;  8:45  am| 
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7CFRPart401 

(AmdL  No.  13;  Doc  No.  4976S1 

General  Crop  Insurance  Regulations; 
Safflower  Crop  Endorsement 

aQENCY:  Federal  Crop  Insurance 

Corporation.  USDA. 

ACTION:  Final  rule.  


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401).  effective  for  the  1988  and 
succeeding  crop  years,  by  adding  a  new 
section.  7  CFR  401.123.  to  be  known  as 
the  Safflower  Crop  Endorsement.  The 
intended  effect  of  this  rule  is  to  provide 
the  regulations  containing  the  provisions 
of  crop  insiwance  protection  on 
saf flowers  in  an  endorsement  to  the 
general  crop  insurance  policy  which 
contains  the  standard  terms  and 
conditions  common  to  most  crops.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended. 
EFFECTIVE  DATE:  December  31, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretai^.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
telephone  (202)  447-3325. 
SUf>PLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
October  1. 1992. 

E.  Ray  Fosse.  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 


compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
of^cials.  See  the  notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  adds  to  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  a  new  section  to  be  known  as  7 
CFR  401.123.  the  Safflower  Crop 
Endorsement,  elective  for  the  1988  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  safflowers. 

The  provisions  for  insuring  safflowers 
contained  in  7  CFR  401.123  supersede 
those  provisions  for  insuring  safflowers 
contained  in  7  CFR  Part  452  the 
Safflower  Crop  Insurance  Regulations, 
effective  with  the  beginning  of  the  1988 
crop  year.  The  present  policy  contained 
in  7  CFR  Part  452  will  be  terminated  at 
the  end  of  the  1987  crop  year  and  later 
removed  and  reserved.  FCIC  will  amend 
the  title  of  7  CFR  Part  452  by  separate 
document  so  that  the  provisions  therein 
are  effective  only  through  the  1987  crop 
year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Safflower  Endorsement  to  7  CFR 
401  as  outlined  below,  FCIC  changes 
section  5  of  the  endorsement  as  follows: 

1.  Add  unit  division  guidelines  and 
add  a  clause  to  specify  that  division  of 
units  may  result  in  the  insured  paying 
additional  premium  for  guideline  unit 
division  in  accordance  with  actuarial 
studies  which  show  an  increased  risk 
when  units  are  divided.  Add  language  to 
specify  that  nonirrigated  comers  of  a 
center  pivot  irrigation  system  are  part  of 
the  irrigated  unit.  The  production  from 
the  total  unit,  both  irrigated  and 
nonirrigated,  is  combined  to  determine 


your  yield  for  the  purpose  of 
determining  the  guarantee  for  the  unit. 

On  Tuesday.  September  29, 1987,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  52 
FR  36424,  to  amend  7  CFR  Part  401  to 
add  a  new  section.  7  CFR  401.123. 
Safflower  Endorsement.  The  public  was 
given  30  days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
proposed  rule,  but  none  were  received. 
Therefore,  FCIC  herewith  adopts  the 
rule  published  at  52  FR  36424  as  a  final 
rule. 

List  of  Subjects  in  7  CFR  Part  401 

General  Crop  Insurance  Regulations, 
Safflower  Crop  Endorsement. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U  S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401),  effective 
for  the  1988  and  succeeding  crop  years, 
as  follows: 

PART  401— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506.  516.  Pub.  L  75-430,  52 
Slat.  73,  77,  as  amended  (7  U.S.C.  1506. 1516). 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.123  Safflower  Seed  Crop 
Endorsement,  effective  for  the  1988  and 
Succeeding  Crop  Years,  to  read  as 
follows: 

§401.123    Safflower  Seed  Crop 
Endorsement. 

The  provisions  of  the  Safflower  Seed 
Crop  Insurance  Endorsement  for  the 
1988  and  subsequent  crop  years  are  as 
follows: 

Federal  Crop  Insurance  Corporation 

Safflower  Seed  Crop  Endorsement 

1.  Insured  Crop. 

a.  The  crop  insured  will  be  safflower  seed 
("safflowers"). 

b.  In  addition  to  the  safflowers  not 
insurable  in  section  2  of  the  general  crop 
insurance  policy,  we  do  not  insure  any 
safflowers  on  which  safflowers.  sunflowers, 
dry  beans,  soybeans,  mustard,  rapeseed.  or 
lentils  have  been  grown  the  preceding  crop 
year. 

2.  Causes  of  lojift. 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period; 

a.  Adverse  weather  conditions; 

b.  Fire; 

c.  Insect  Infestation; 

d.  Plant  disease; 


e.  Wildlife: 

r  Earthquake: 

g.  Volcanic  eruption;  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting: 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  tiible  or  subsection 
9  of  the  general  policy. 

3.  Annual  Premium 

The  annual  premium  is  computed  by 
multiplying  the  production  guarantee  times 
the  price  election,  times  the  premium  rate, 
times  the  insured  acreage,  times  your  share  at 
the  time  of  planting. 

4.  Insurance  Period 

The  calendar  dale  for  the  end  of  Insurance 
period  is  October  31  of  the  calendar  year  in 
which  the  safflowers  are  normally  harvested. 

5.  Unit  Division 

Safflower  acreage  that  would  otherwise  be 
one  unit,  as  defined  in  section  17  of  the 
general  crop  insurance  policy,  may  be 
divided  into  more  than  one  unit  if  you  agree 
to  pay  additional  premium  as  provided  for  by 
the  actuarial  table  and  if  for  each  proposed 
unit  you  maintain  written  verifiable  records 
of  planted  acreage  and  harvested  production 
for  at  least  the  previous  crop  year;  and  either 

a.  Acreage  planted  to  insured  Safflowers  is 
located  in  separate  legally  identifiable 
sections  or,  in  the  absence  of  section 
descriptions  the  land  is  identified  by  separate 
ASCS  Farm  Serial  Numbers,  provided: 

(1)  The  boundaries  of  the  section  or  Farm 
Serial  Number  are  clearly  identified,  and  the 
insured  acreage  can  be  easily  determined: 
and 

(2)  The  safflowers  are  planted  in  such  a 
manner  that  the  planting  pattern  does  not 
continue  into  the  adjacent  section  or  Farm 
Serial  Numfcfer  or 

b.  Acreage  planted  to  safflowers  is  located 
in  a  single  section  or  ASCS  Farm  Serial 
Number  and  consists  of  acreage  on  which 
both  an  irrigated  and  nonirrigated  practice 
are  carried  out.  provided: 

(1)  Safflowers  planted  on  irrigated  acreage 
does  not  continue  into  nonirrigated  acreage 
in  the  same  rows  or  planting  pattern 
(Nonirrigated  comers  of  a  center  pivot 
irrigation  system  are  part  of  the  irrigated  unit. 
The  production  from  the  total  unit,  both 
irrigated  and  nonirrigated.  is  combined  lo 
determine  your  yield  for  the  purpose  of 
determining  the  guarantee  for  the  unit);  and 

(2)  Planting,  fertilizing  and  harvesting  are 
carried  out  in  accordance  with  recognized 
good  irrigated  and  nonirrigated  farming 
practices  for  the  area. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined  for  the  purpose  of  calculating 
an  indemnity. 

6.  Notice  of  Damage  or  Loss 

The  representative  samples  of  unharvesled 
safflowers  as  required  in  section  8  of  the 
general  crop  insurance  policy  will  be  at  least 
10  feel  wide  and  the  entire  length  of  the  field. 
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7.  Claim  for  Indemnity 

a.  The  indemnity  will  be  determined  on 
«ac;h  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  from  that  result  the  total 
production  of  safflowers  to  be  counted; 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  (in  pounds)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

|1)  Mature  safflower  production  which 
otherwise  is  not  eligible  for  quality 
Hdjustment  will  be  reduced  .12  percent  for 
each  .1  percentage  point  of  moisture  in  excess 
of  8.0  percent. 

|2)  Mature  safflower  production  will  be 
adjusted  for  quality  when,  due  to  insurable 
causes,  such  production  has  a  test  weight 
below  35  pounds  per  bushel  or  has  seed 
damage  in  excess  of  25  percent  as  determined 
by  a  grader  licensed  to  grade  safflowers  by 
the  Federal  Grain  Inspection  Service. 

(3)  Mature  safflower  production  which  is 
eligible  for  quality  adjustment,  due  to 
insurable  causes,  will  be  adjusted  by: 

(a)  Dividing  the  value  per  pound  of 
damaged  safflowers  by  the  average  market 
price  per  pound  for  undamaged  safflowers: 
and 

(b)  Multiplying  the  result  by  the  number  of 
pounds  of  such  safflowers. 

For  the  purpose  of  this  insurance,  the 
applicable  price  for  damaged  safflowers  will 
be  not  less  than  50  percent  of  the  average 
market  price  for  undamaged  safflowers. 

(4)  Any  harvested  production  from  other 
volunteer  plants  growing  in  the  safflowers 
will  be  counted  as  safflowers  on  a  weight 
basis. 

(5)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause;  and 

(c)  Any  appraised  production  on 
unharvested  acreage. 

(6)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
safflowers  becomes  general  in  the  county  and 
reappraised  by  us; 

(b)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us:  or 

(c)  Harvested. 
H.  Cancellation  and  Termination  Dale 

The  cancellation  and  termination  date  for 
all  stales  is  April  15.  | 

9.  Contract  Changes 

The  date  by  which  contract  changes  will  be 
available  in  your  service  office  is  December 
31  preceding  the  cancellation  date, 

to.  Meaning  of  Terms 

a.  "Harvest"  means  the  completion  of 
combining  or  threshing  of  safflowers  on  the 
unit. 


b.  "Value  per  pound  of  damaged 
safflowers"  means  the  value  of  the  damaged 
safflowers  (test  weight  below  35  pounds  per 
bushel  or  seed  damage  in  excess  of  25 
percent)  at  the  local  market  but  not  less  than 
50  percent  of  the  average  market  price  for 
undamaged  safflowers. 

Done  in  Washington.  DC.  on  November  5. 
1987. 

E.  Ray  Fosse. 

Manager.  Federal  Crop  Insurance 
Corporation. 
|FR  Doc.  87-27052  Filed  11-24-87;  8:45  am| 

BILLING  CODE  3410-Ot-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Regulation  Y;  Docket  No.  R-06191 

Data  Processing  Activities;  Bank 
Holding  Company  Act 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 


summary:  In  light  of  the  technological 
developments  in  the  Com  industry  and 
the  Board's  expansion  of  the  permissible 
data  processing  activities  of  Regulation 
Y  in  1982,  the  Board  is  revoking  its 
interpretation,  12  CFR  225.123(e)(4). 
concerning  the  permissibility  of 
providing  computer  output  to  microfilm 
services  ("Com")  as  a  permissible 
incidental  data  processing  activity. 
EFFECTIVE  DATE:  November  25, 1987. 
FOR  FURTHER  INFORMATION  CONTACT:  |. 
Virgil  Mattingly,  Deputy  General 
Counsel  (202/452-3430),  Legal  Division, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
For  the  hearing  impaired  only, 
Earnestine  Hill  or  Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(202/452-3544). 

SUPPLEMENTARY  INFORMATION:  In  1975, 
the  Board  issued  an  interpretation  that  a 
bank  holding  company  may  offer  Com 
services  as  a  permissible  incidental  data 
processing  activity,  only  if  the  Com 
services  were  offered  as  an  output 
option  for  data  otherwise  being 
permissibly  processed  by  the  bank 
holding  company  system  and  not  as  a 
separate  line  of  endeavor,  §  225.123(e)(4) 
of  the  Boards  Regulation  Y.  12  CFR 
225.123(e)(4). 

In  1982,  the  Board  significantly 
expanded  the  scope  of  permissible  data 
processing  activities  in  which  a  bank 
holding  company  may  engage  to  include 
the  provision  of  data  processing  and 
data  transmission  services  by  any 
technological  means  provided  that  the 
data  to  be  processed  is  limited  to 
financial,  banking  or  economic  data. 


§  225.25(b)  (8)  of  the  Boards  Reguiiition 
Y.  12  CFR  225.25(b)  (8).  The  Boards 
action  expanding  the  scope  of 
permissible  data  processing  activities 
was  upheld  in  Association  of  Data 
Processing  Service  Organizations.  Inc. 
V.  Board  of  Governors.  745  F.2d  677  (D.C. 
Cir.  1984).  However,  in  1982.  when  the 
Board  amended  Regulation  Y  to  expand 
the  scope  of  permissible  data  processing 
activities,  the  Board  did  not  revise  its 
1975  interpretation  regarding  the 
provision  of  Com  services  by  a  bank 
holding  company. 

Thus,  the  Board's  1975  Com  services 
interpretation  fails  to  take  cognizance  of 
the  substantial  technological  changes  in 
data  processing  that  the  Board  relied 
upon  in  expanding  its  data  processing 
regulation  in  1982.  Specifically,  the  Com 
services  presently  available  are 
materially  different  from  the  type  of 
Com  services  which  were  being 
performed  when  the  Board  adopted  its 
1975  interpretation.  For  example, 
technological  improvements  in  the  Com 
industry  allow  for  the  manipulation, 
sorting  and  arranging  of  data  in  a  way 
that  constitutes  a  substantive  change  to 
data,  which  is  the  touchstone  of  the 
Board's  definition  of  data  processing, 
and.  as  such  would  qualify  as  data 
processing  under  section  225.25(b)  (8)  of 
the  Board's  Regulation  Y,  12  CFR 
225.25(b)  (8). 

On  October  14, 1987,  the  Board 
approved  the  application  of  MCorp, 
Dallas,  Texas,  and  MCorp  Financial. 
Inc.,  Wilmington,  Delaware,  to  acquire 
Kalvar  Corporation.  Minneapolis. 
Minnesota,  a  company  engaged  in  data 
processing  activities,  including  offering 
enhanced  Com  services.  MCorp,  73 
Federal  Reserve  Bulletin_(Order 
dated  October  14, 1987).  1  he  Board  in 
that  case  noted  its  intention,  in  light  of 
the  technological  developments  in  the 
Com  industry  and  the  Board's  expansion 
of  the  permissible  data  processing 
activities  of  Regulation  Y  in  1982,  to 
revoke  its  1975  Com  services 
interpretation.  Accordingly,  the  Board 
hereby  revokes  its  1975  Com  services 
interpretation.  12  CFR  225.123(e)  (4). 

Public  Comment 

The  provisions  of  5  U.S.C.  553  relating 
to  notice,  public  participation,  and 
deferred  effective  date,  have  not  been 
followed  in  connection  with  the 
adoption  of  this  amendment  because  the 
change  does  not  constitute  a  substantive 
rule  subject  to  the  requirements  of  that 
section.  The  Board's  expanded 
rulemaking  procedures  have  not  been 
followed  for  the  same  reason. 


Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  No. 
96-354.  5  U.S.C.  601  et  seq.].  the  Board 
certifies  that  the  proposed  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  12  CFR  Part  225 

Banks,  banking,  Federal  Reserve 
System,  Holding  Companies. 

For  the  reasons  set  forth  above.  12 
CFR  Part  225  is  amended  as  follows: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  12  CFR 
Part  225  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)  (13).  1818, 
1843(c)  (8).  1844(b).  3106.  3108.  3907  and  3909. 

2.  Section  225.123  is  amended  by 
removing  paragraph  (e)(4)  which  states: 

"Supplying  formatting  for  computer  output 
microfilm  and  supplying  computer  output 
microfilm  only  as  an  output  option  for  data 
otherwise  being  permissibly  processed  by  the 
holding  company  system." 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  November  19, 1987. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  87-27145  Filed  11-24-87;  8:45  am) 

BILUNG  CODE  6310-01-M 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  614 

Loan  Policies  and  Operation;  Borrower 
Rigtits 

AGENCY:  Farm  Credit  Administration. 
action:  Final  rule. 

SUMMARY:  The  Farm  Credit 
Administration  Board  (FCA  Board) 
adopts  amendments  to  the  borrower 
rights  regulations  at  12  CFR  614.4440 
through  614.4444.  Specifically.  12  CFR 
614.4440(c)  is  amended  to  include 
Federal  land  banks  (FLBs)  and  Federal 
intermediate  credit  banks  (FICBs)  in  the 
definition  of  "System  institution." 
Amendments  are  also  made  to  12  CFR 
614.4442,  which  permit  the  board  to 
designate  an  alternate  board  member  to 
perform  credit  review  committee  duties. 

The  Farm  Credit  Administration 
(FCA)  published  final  regulations  on  this 
subject  on  October  28, 1986  (51  FR 
39486).  which  became  effective  on 
November  28. 1986.  Comments  on 
certain  aspects  of  the  regulation  were 
received  until  December  30. 1986.  In 


response  to  those  comments,  the  FCA 
Board  published  amendments  to  the 
regulations  on  April  15, 1987  (52  FR 
12143),  which  became  effective  on  May 
20, 1987  (52  FR  19129).  The  FCA  Board 
determined  that  additional  amendments 
to  12  CFR  614.4440  and  614.4442  should 
be  proposed  and  on  June  4. 1987  (52  FR 
21073).  published  them  for  public 
comment.  As  discussed  in  more  detail 
below,  these  amendments  are  adopted 
by  FCA  Board  action. 

EFFECTIVE  DATE:  The  regulations  shall 
become  effective  upon  the  expiration  of 
30  days  after  this  publication  during 
which  either  or  both  Houses  of  Congress 
are  in  session.  Notice  of  the  effective 
date  will  be  published. 

FOR  FURTHER  INFORMATION  CONTACT 

Joanne  P.  Ongman,  Attorney.  Office  of 
General  Counsel.  Farm  Credit 
Administration,  McLean,  VA.  22102- 
5090,  (703)  883^020.  TDD  (703)  883-4444. 
SUPPUEMENTARY  INFORMATION:  On  June 
4, 1987.  the  FCA  published  for  comment 
proposed  amendments  to  the  borrower 
rights  regulations  at  12  CFR  614.4440(c) 
and  614.4442.  In  order  to  provide 
borrowers  with  an  opportunity  to  have 
adverse  credit  decisions  reviewed  by 
the  actual  decisionmaking  institution,  it 
was  proposed  to  amend  12  CFR 
614.4440(c)  to  include  FLBs  and  FICBs  in 
the  definition  of  "System  institution."  In 
order  to  ensure  that  an  elected  board 
member  actively  participates  on  the 
credit  review  committee,  it  was 
proposed  to  amend  12  CFR  614.4442  to 
provide  that  a  board  may  designate  an 
alternate  to  perform  a  board  member's 
credit  review  committee  duties,  but  the 
alternate  must  also  be  a  board  member. 

Comments  were  received  from  the 
Farm  Credit  System  Capital  Corporation 
(Capital  Corporation),  the  Farm  Credit 
Corporation  of  America  (FCCA)  on 
behalf  of  its  members,  and  the  Texas.  St. 
Louis.  Louisville,  and  Baltimore  Farm 
Credit  Districts.  The  FCA  carefully 
analyzed  and  considered  each  comment 
relating  to  the  subjects  for  which  the 
FCA  Board  invited  comments.  The  FCA 
Board  has  not  considered  those 
comments  which  addressed  matters 
outside  the  two  specified  subject  areas. 

The  comments  generally  supported 
the  amendment  to  12  CFR  614.4440(c)  by 
which  FLBs  and  FICBs  are  required  to 
establish  credit  review  committees. 
However,  the  Texas  Farm  Credit  District 
commented  that  credit  review 
committee  operations  conducted  by  a 
FLB  or  FICB  will  require  travel  and 
additional  expenses  at  a  time  when 
Congress  and  the  Farm  Credit  System 
are  scrutinizing  costs.  Section  4.14  of  the 


Farm  Credit  Act  of  1971.  as  amended 
(Act).  12  U.S.C.  2202.  requires  that  "each 
Farm  Credit  System  institution  shall 
establish  one  or  more  credit  review 
committee(s)."  Accordingly,  the  costs 
associated  with  credit  review 
committees  must  be  viewed  as  a 
statutory  cost  of  doing  business  since 
the  regulations  merely  implement  the 
borrower  rights  requirements  mandated 
by  Congress. 

As  discussed  in  more  detail  below, 
most  of  the  other  comments  raise  issues 
falling  into  three  broad  categories.  The 
response  to  such  comments  is  based  on 
a  thorough  consideration  of  the  merits  of 
the  positions  expressed. 

L  Interaction  Between  Capital 
Corporation  Credit  Review  Committee 
and  Credit  Review  Committees  of  Other 
System  Institutions 

The  FCCA  and  the  Capital 
Corporation  requested  the  FCA  to 
clarify  by  regulation  that  a  borrower, 
whose  loan  has  been  transferred  to  the 
Capital  Corporation  and  who  was 
afforded  credit  review  committee 
consideration  of  an  adverse  credit 
decision  by  the  originating  bank  or 
association,  is  not  entitled  to  a  second 
committee  review  by  the  Capital 
Corporation.  The  FCCA  also  stated  that 
it  assumed  that  12  CFR  614.4440- 
614.4444  would  apply  only  to  loans 
"owned  or  participated  in"  by  the 
Capital  Corporation. 

One  of  the  basic  objectives  of  the 
amendment  to  12  CFR  614.4440(c)  is  to 
provide  borrowers  with  an  opportunity 
to  have  adverse  credit  decisions 
reviewed  by  the  actual  decisionmaking 
institution.  Therefore,  if  the  Capital 
Corporation  renders  an  adverse  credit 
decision  to  an  applicant  as  those  terms 
are  defined  in  12  CFR  614.4440. 12  CFR 
614.4443  provides  for  a  review,  if  one  is 
requested,  by  a  credit  review  committee 
established  by  the  Capital  Corporation. 
For  example,  credit  review  committee 
action  by  the  Capital  Corporation  may 
occur  in  connection  with  a  forbearance 
decision  authorized  pursuant  to  section 
4.28G(a){20)  of  the  Act,  12  U.S.C.  2216(f). 
See  52  FR  12145  (April  15. 1987).  Credit 
review  committees  established  by  the 
Capital  Corporation  only  review 
adverse  credit  decisions  made  by  the 
Capital  Corporation  and  do  not  exercise 
any  type  of  review  over  final  decisions 
of  credit  review  committees  established 
by  other  System  institutions. 
Accordingly,  no  change  to  the  regulation 
is  needed. 
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II.  Credit  Review  Committee  Duties  of 
Board  Meml>ers 


i/»< 


.4.  Designation  of  Alternate  Who  iio 
Member  of  the  "Board  of  the  Institution 
That  Originated  the  Loan  " 

In  their  comments,  the  FCCA  and  the 
Texas  and  St.  Louis  Farm  Credit 
Districts  requested  the  FCA  to  revise  the 
proposed  language  in  12  CFR  614.4442  to 
permit  Fl^  and  FICBs  to  designate  a 
board  member  of  the  appropriate 
association  as  an  alternate.  They  argue 
that  this  designation  should  be  allowed 
because  12  CFR  614.4442  permits  the 
duties  of  the  board  member  serving  on 
the  Capital  Corporation's  credit  review 
committee  to  be  performed  by  an 
alternate  who  is  a  member  of  the  board 
of  the  institution  that  originated  the 
loan.  In  its  comments,  the  Capital 
Corporation  expressed  concern  that  the 
latter  designation  would  allow  a  board 
member  involved  in  a  previous  review 
to  also  be  a  member  of  the  credit  review 
committee  at  the  Capital  Corporation 

level.  

The  amendment  to  12  CFR  614.4442 
provides  borrowers  with  the  opportunity 
to  have  adverse  credit  decisions 
reviewed  by  the  actual  decisionmaking 
institution,  and  is  designed  to  achieve 
credit  review  committee  action  in  a 
timely  marmer  and  to  protect  borrower 
rights  by  ensuring  that  an  elected  board 
member  actively  participates  on  each 
credit  review  committee.  The  FCA 
Board  recognized  that  the  Capital 
Corporation's  nation-wide  authority 
creates  the  potential  for  a  great  number 
of  reviews  to  be  conducted  and  that  the 
Capital  Corporation  currently  has  only 
five  board  members  available  to  serve 
on  credit  review  committees.  Given 
these  circumstances,  the  FCA  Board 
determined  that,  if  needed  to  provide 
timely  credit  review  committee  action, 
board  members  of  the  institution  which 
first  originated  the  loan  should  be 
allowed  to  serve  as  alternates  for 
Capital  Corporation  board  members 
serving  on  credit  review  committees.  A 
minor  editorial  change  has  been  made  to 
clarify  the  intent  of  the  regudation.  For 
System  institutions  other  than  the 
Capital  Corporation,  the  requirement  in 
12  CFR  614.4442.  that  credit  review 
committee  duties  of  the  board  member 
may  only  be  performed  by  an  alternate 
who  must  be  another  board  member  of 
the  same  institution,  would  not  interfere 
with  timely  review  of  adverse  credit 
decisions.  Therefore,  the  FCA  Board 
determined  that  the  procedure 
authorized  by  the  regulation  is 
appropriate. 

Regarding  the  Capital  Corporation's 
concern  that  this  procedure  potentially 
allows  the  same  board  member  to  be 


part  of  both  reviews,  it  is  important  to 
emphasize  that  credit  review 
committees  established  by  the  Capital 
Corporation  operate  independently  from 
credit  review  committees  established  by 
other  System  institutions;  provide  an 
entirely  separate  review  of  a  distinct 
adverse  credit  decision;  and  do  not 
exercise  any  type  of  review  over  fuial 
decisions  of  credit  review  committees 
established  by  other  System  institutions. 
The  FCA  Board  also  notes  that  it  is 
within  the  Capital  Corporation's  power 
to  prevent  the  same  board  member  from 
being  part  of  both  reviews  if  it  so 
decides. 

B.  Requirement  That  Alternate  Be 
Another  Board  Member 

The  Capital  Corporation  argued  that 
board  members  should  be  allowed  to 
retain  the  authority  to  delegate  their 
credit  review  committee  duties  to  bank, 
association,  or  Capital  Corporation 
persoiuiel  and  employees.  In  its 
comments,  the  FCCA  argued  that  the 
language  "farmer  board  representation" 
used  in  section  4.14  of  the  Act  should  be 
interpreted  to  permit  an  individual 
serving  on  a  service  center  or  advisory 
board  to  serve  on  credit  review 
committees. 

For  the  reasons  discussed  at  length  in 
earlier  amendments  to  the  borrower 
rights  regulation,  FCA  interprets  the 
term  "fanner  board  representation"  in 
section  4.14  of  the  Act  to  require  that  the 
credit  review  committee  include  a 
member  of  the  institution's  board  of 
directors.  See  51  FR  39494  (October  28. 
1986).  To  ensure  continued  board 
member  participation  in  these 
committees,  12  CFR  614.4442  permits  the 
board  member's  credit  review 
committee  duties  to  be  performed  by  an 
alternate,  who  must  also  be  a  board 
member.  Regarding  FCCA's  comment.  12 
CFR  614.4442  does  not  preclude 
members  of  service  center  or  advisory 
boards  from  serving  on  credit  review 
committees.  However,  it  does  preclude 
members  of  service  center  or  advisory 
boards  from  fulfilling  the  statutory 
requirement  that  each  credit  review 
committee  include  at  least  one  member 
of  the  board  of  directors  of  the 
institution  establishing  it. 

III.  Establishment  of  Guidelines  for 
Credit  Review  Committees 

Existing  12  CFR  614.4442(a)  requires 
FLBs  to  establish  guidelines  under 
which  the  board  of  directors  of  each 
ELBA  establishes  one  or  more  credit 
review  committees.  This  requirement 
was  proposed  to  be  eliminated  in  the 
amendment  to  12  CFR  614.4442.  The 
Texas  Farm  Credit  District  commented 
that  the  FCA  should  consider  provisions 


allowing  FLBs  and  FICBs  to  establish 

guidelines  for  credit  review  committees. 
The  FCA  Board  has  determined  that 
such  guidelines  are  consistent  with  the 
responsibility  of  each  bank  board  to 
adopt  policies  and  guidelines  relating  to 
the  exercise  of  loanmaking  authority. 
Accordingly,  paragraph  (b)  has  been 
added  to  12  CFR  614.4442  directing  each 
bank  board  to  adopt  guidelines  for 
credit  review  committees  established  by 
bank  personnel  and  by  associations 
subject  to  the  bank's  oversight. 

List  of  Subjects  in  12  CFR  Part  614 

Agriculture.  Banks,  Banking.  Credit 

As  stated  in  the  preamble.  Part  614  of 
Chapter  VI.  Title  12  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  614— LOAN  POUCIES  AND 
OPERATIONS 

1.  The  authority  citation  for  Part  614 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2183,  2199.  2202.  2243. 
2244.  2252{a)(10). 

Section  014.4341  also  issued  under  12 
U.S.C.  2m2t22).  2053,  2072(18).  2093(15). 
2122(18).  2216G,  2252(a)(10). 

Subpart  L— Notice  of  Action  and 
Review 

2.  Section  614.4440  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 


§614.4440    Definition* 

•         «         *         *         * 

(c)  "System  institution"  means 

(1)  Banks  for  cooperatives; 

(2)  Federal  land  banks; 

(3)  Federal  intermediate  credit  banks; 

(4)  Federal  land  bank  associations; 

(5)  Production  credit  associations;  and 

(6)  The  Farm  Credit  System  Capital 
Corporation. 

3.  Section  614.4442  is  revised  to  read 
as  follows: 

§614.4442    Credit  review  committees. 

(a)  The  board  of  directors  of  each 
System  institution  shall  establish  one  or 
more  credit  review  committees  to 
review  adverse  credit  decision  made  by 
the  institution.  The  membership  of  each 
committee  shall  include  at  least  one 
member  of  the  institution's  board,  and  a 
majority  of  each  committee  shall  be 
composed  of  persons  who  were  not 
Involved  in  making  the  adverse  credit 
decision  under  review.  The  duties  of  the 
members  of  the  review  committees  may 
not  be  delegated  to  any  other  person, 
except  that  the  credit  review  committee 
duties  of  the  board  member  may  be 
performed  from  time  to  time  by  an 


alternate  designated  by  the  board  who 
shall  also  be  a  board  member.  Provided 
further  that,  in  the  case  of  the  Farm 
Credit  System  Capital  Corporation 
board  member,  by  unanimous  vote,  the 
Farm  Credit  System  Capital  Corporation 
board  may  designate  an  alternate  who  is 
a  member  of  the  board  of  the  institution 
that  first  originated  the  loan  under 
review  by  the  committee,  and  who  is 
willing  to  serve. 

(b)  Each  Federal  land  bank  and  each 
Federal  intermediate  credit  bank  shall 
adopt  guidelines  for  the  establishment 
and  operation  of  both  its  own  credit 
review  committee(s)  and  the  credit 
review  committee(s)  of  their  respective 
associations. 

November  19, 1987. 
David  A.  Hill. 

Secretary  Farm  Credit  Administration  Board. 
(FR  Doc.  87-27203  Filed  ll-24-fl7:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

IDocket  No.  87-NM-47-AD;  AmdL  39-5781 1 

Airworthiness  Directives;  Garrett 
Turt>ine  Engine  Company  Model  GTCP 
85  Series  Auxiliary  Power  Units 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Garrett  Model 
GTCP  85  series  Auxiliary  Power  Units 
(APU).  that  utilize  one-piece  cast  turbine 
engine  wheels,  which  requires 
installation  of  an  augmentation 
containment  ring.  This  amendment  is 
prompted  by  reports  that  turbine  wheels 
have  separated,  resulting  in  containment 
shroud  fracture  and  subsequent 
penetration  of  the  compartment.  This 
condition,  if  not  corrected,  could  lead  to 
additional  uncontained  turbine  wheel 
separations  and  compartment  fires. 
EFFECTIVE  DATE:  January  13. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Garrett  Aviation  Services  Company. 
Data  Distribution.  Department  H64-5. 
P.O.  Box  29003.  Phoenix.  Arizona  85038. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  at  4344  Donald  Douglas 
Drive.  Long  Beach.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roy  McKinnon.  Aerospace  Engineer, 


Propulsion  Branch,  ANM-140L,  FAA. 
Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office. 
4344  Donald  Douglas  Drive,  Long  Beach, 
California  90808;  telephone  (213)  514- 
6327. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
installation  of  an  augmentation 
containment  ring  in  certain  Garrett 
Model  GTCP  85  series  APU's.  was 
published  in  the  Federal  Register  on  July 
6, 1987  (52  FR  25238). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received.  Comments  were 
received  from  nine  domestic  operators, 
four  foreign  operators,  the  Air  Transport 
Association  and  the  United  Kingdom 
(UK)  Civil  Airworthiness  Authorities 
(CAA). 

Eiglit  domestic  operators  and  three 
foreign  operators  requested  an 
extension  of  the  compliance  time  for 
APU's  that  are  ground-operable  only. 
They  suggested  such  compliance  time 
limits  as  "at  next  shop  visit,"  "24  months 
after  the  effective  date,"  and  "36  months 
after  the  effective  date."  Their  basic 
reasons  for  requesting  the  extension  are 
to  prevent  unscheduled  removals  and  to 
avoid  a  potential  parts  shortage  because 
of  the  large  number  of  APU's  affected 
(3.500).  The  FAA  concurs  that  an 
extension  of  compliance  time  from  18 
months  to  36  months  for  APU's  that  are 
ground-operable  only  is  appropriate, 
and  would  not  have  an  adverse  effect  on 
safety.  The  final  rule  has  been  changed 
accordingly.  However,  the  FAA  has 
determined  that  the  compliance  time  of 
18  months  for  in-flight  operable  APU's. 
as  proposed,  is  appropriate. 

One  operator  and  the  UK-CAA 
suggested  that  the  installation  of  the 
new  Hastelloy  S  turbine  shroud,  in 
accordance  with  Garrett  Service  Bulletin 
85-49-5700.  dated  July  20, 1987,  should 
be  considered  an  acceptable  alternate 
means  of  compliance.  The  FAA  concurs 
and  has  added  that  information  to  the 
final  rule. 

One  operator  suggested  that  the 
proposed  AD  duplicated  AD  79-18-12. 
The  FAA  does  not  concur  and  has 
determined  that  no  duplication  exists 
since  the  requirements  of  AD  79-lft-12 
refer  to  replacement  of  the  exhaust  pipe, 
not  the  shroud. 

Since  issuance  of  the  proposal,  the 
manufacturer  has  issued  revisions  to 
Garrett  Service  Bulletin  GTCP  85-49- 
5689.  dated  June  3, 1987  and  July  24. 
1987.  The  revisions  add  a  fourth  one 


piece  cast  turbine  wheel.  Part  No. 
3842072-1,  to  the  list  of  affected  parts. 
This  part  is  scheduled  to  enter 
production  later  this  yean  none  are  in 
service  now.  Therefore,  although  the 
final  rule  has  been  revised  to  reflect  the 
latest  revision  to  the  service  bulletin  and 
to  add  the  fourth  part  number  to  the  list 
of  applicable  parts,  the  FAA  has 
determined  that  this  will  not  increase 
the  number  of  units  affected  in  the  field, 
nor  will  it  impose  an  additional 
economic  burden  on  any  operator. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule  with  the 
changes  previously  noted. 

It  is  estimated  that  3,500  APU's 
installed  in  airplanes  of  U.S.  registry 
will  be  affected  by  this  AD;  that  it  will 
take  approximately  one  manhour  per 
unit  during  a  normal  shop  visit,  when 
repair  necessitates  access  to  the 
affected  area:  and  that  the  average  labor 
cost  will  be  $40  per  manhour.  The  cost 
of  parts  is  $245  per  ring.  Based  on  these 
figures,  the  total  estimated  cost  to  U.S. 
operators  will  be  $997,500. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26, 
1979):  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  few,  if  any, 
airplanes  equipped  with  Garrett  Model 
GTCP  85  Series  APU's  are  operated  by 
small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  14::3: 
49  U.S.C.  106(q)  (Revised  Pub.  L.  97-449. 
Ianuar>'  12. 1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 


45164 


Federal  Register  /  Vol.  52.  No.  227  /  Wednesday.  November  25.  1987  /  Rales  and  Regotetions        ^ 


Federal  Register  /  Vol.  52.  No.  227  /  Wednesday.  November  25.  1967  /  Rules  and  Regulations   45165 


Garrett  Tuifaine  Empam  ConfMny:  Applies  to 
Carrelt  Model  GTCP  85  series  Auxiliary 
Power  Units  equipped  with  one-piece 
cast  turbine  wheels.  Part  Nos.  968095-X. 
3604604-X.  3606982-1,  and  3842072-1. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  turbine  wheel  separation  and 

resulting  containment  shroud  fragmentation, 

accomplish  the  following: 

A.  Install  the  augmentation  containment 
rmg,  part  number  3612249-1.  in  Garrett  Model 
GTCP  85  series  auxiliary  power  units  in 
accordance  with  the  accomplishment 
instructions  of  Garrett  Service  Bulletin  GTCP 
85-49-5689,  dated  July  24. 1987,  or  later 
revisions  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region,  as  follows: 

1.  On  in-flight  operable  units,  within  18 
months  after  the  effective  date  of  this  AD. 

2.  On  ground-operable-only  units,  within  36 
months  after  the  effective  date  of  this  AD. 

B.  Installation  of  the  Hastelloy  S  turbine 
shroud,  in  accordance  with  Garrett  Senrice 
Bulletin  85-49-57(X).  dated  |uly  20. 1987.  or 
later  FAA  approved  revisions,  is  considered 
an  acceptable  alternate  means  of  compliance 
with  this  AD. 

C.  An  alternate  means  of  compliance  with 
this  AD  which  provides  an  acceptable  level 
of  safety  may  be  used  when  approved  by  the 
.Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA,  Northwest  Mountain  Region, 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  base  to  comply  with 
the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Garrett  Aviation  Services 
Company.  Data  Distribution, 
Department  H64-5.  P.O.  Box  29003, 
Phoenix,  Arizona  85038.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  4344  Donald  Douglas 
Drive,  Long  Beach,  California. 

This  amendment  becomes  effective  |anuary 
13. 1988. 

Issued  in  Seattle,  Washington,  on 
November  16. 1987. 
Wayne  |.  Barlow. 

Director.  Northwest  Mountain  Region. 
jFR  Doc  87-27069  Filed  11-24-87;  8.45  am] 
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14  CFR  Part  39 

[DodMt  Na  S7-NM-S3-AO;  AimtL  39-5784] 

Airworthiness  Directives;  Short 
Brothers  PLC  Model  SO3-30  and  S03- 
60  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Short  Brothers  PLC 
Model  SD3-30  and  SD3-60  series 
airplanes,  which  requires  further 
insulation  of  certain  electrical  contactftr 
bodies.  This  amendment  is  prompted  by 
reports  of  in-service  failure  of  the 
insulation  of  the  bodies  of  the 
contactors,  which,  if  not  corrected,  could 
lead  to  grounding  of  the  contactors  and 
possible  electrical  Rres. 
EFFECTIVE  DATE:  January  14. 19G& 
ADDRESSES:  T)ie  applicable  service 
information  may  be  obtained  from  Short 
Brothers.  2011  Crystal  Drive.  Suite  713. 
Arlington,  Virginia  22202-3702.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms,  Judy  M,  Colder.  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967,  Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-689e6.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
certain  Short  Brothers  PLC  Model  SD3- 
30  and  SD3-€0  series  airplanes,  which 
requires  insulating  certain  electrical 
contactor  bodies  by  installing  shrink-on 
sleeving,  was  published  in  the  Fefleral 
Register  on  August  5. 1987  (52  FR  29032). 
Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  124  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  14 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $69,440, 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  si^ificant, 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 


of  small  entitiet  because  of  the  minimal 
cost  of  comfrfiance  per  airplane  ($560).  A 
final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  SubjecU  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  i  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AIMENDEOl 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority: 49  USC.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  nJBB. 

§39.13    [Amendad] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Short  Brothers  PLC:  Applies  to  Short  Brothers 
PLC  Model  SD3-30  series  airplanes, 
serial  numbers  SH3002  through  SH3107, 
SH3109  through  SH3121.  and  SH3123 
through  SH3125  inclusive:  and  Model 
SD3-60  series  airplanes,  serial  numbers 
SH3601  through  SH3685  inclusive; 
certificated  in  any  category.  Compliance 
required  within  the  next  180  days  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished. 
To  prevent  fire  caused  by  grounding  of 

certain  electrical  contactors,  accomplish  the 

following: 

A.  For  Model  SD3-30  series  airplanes, 
modify  the  ECE  electrical  contactors  on 
panels  IC  and  2C  in  accordance  with  the 
Accomplishment  Instructions  of  Shorts 
Service  Bulletin  SD330-24-21.  Revision  1. 
dated  October  1986. 

B.  For  Model  SD3-60  series  airplanes. 
modify  the  ECE  electrical  contactors  on 
panels  IC  and  2C  in  accordance  with  the 
Accomplishment  Instructions  of  Shorts 
Service  BulleUn  SD36O-24-06.  dated  August 
1988. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  l)ase  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Short  Brothers.  2011  Crystal 
Drive.  Suite  713,  Arlington,  Virginia 


22202-3702.  This  document  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  the 
Seattle  An-craft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

This  amendment  becomes  effective  laniiary 
14. 1988.  ' 

Issued  in  Seattle.  Washington,  on 
November  17. 1987. 
Frederick  M.  Isaac. 

Acting  Director.  Northwest  Mountaia  Region. 
|FR  Doc.  87-27068  Filed  ll-r**-*?:  S:4S  an] 
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14  CFR  Part  39 

[Doefcat  No.  •7-MM-69-AO;  Amdl  99-5793) 


AirworthinMs  Oiractivos;  Short 
BrothMs  PLC  Modol  S0»-«0  SoriM 
Airplanos 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMANv:  This  amendment  adopU  a 
new  airworthiness  directive  (AD). 
applicable  to  certain  Short  Brothers 
Model  SD3-60  series  airplanes,  which 
requires  removal  or  mofUfication  of  the 
left-hand  garment  bag  stowage  unit 
introduced  by  Modification  7063.  The 
stowage  unit  extends  into  the  aisle  and, 
if  not  corrected,  could  be  an  impediment 
to  evacuation  during  an  emergency. 
EFFECTIVE  DATE:  January  14. 198a 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  Short 
Brothers  PLC.  2011  Crystal  Drive.  Suite 
713.  Arlington.  Virginia  22202-3702.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT; 

Ms.  Judy  Colder.  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Hi^way 
South.  C-68966,  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
the  removal  or  modification  of  a  left- 
hand  garment  bag  stowage  unit 
(Modification  7063)  which  reduces  the 
aisle  width  from  20  inches  to  19  inches 
between  the  rear  row  of  seats  and  the 
aft  exits  on  certain  Short  Brothers  PLC 
Model  SD3-60  series  airplanes,  was 


published  in  the  Federal  Register  on  July 
29. 1987  (52  FR  26276). 

Interested  parties  have  been  a^orded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  34  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  2  manhours 
per  airplane  to  accomplisb.the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$2,720. 

for  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  imder 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  per  airplane  ($80). 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  38 

Aviation  safety,  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  |  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{AMENDED] 

1.  Tha  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  lOeCg)  (Revised  Pub.  L  97-44a 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Short  Brothers  PLC:  Applies  to  Model  SD3-eo 
airplanes  equipped  with  a  left-hand 
garment  bag  stowage  unit  (Modification 
7063),  certificated  in  any  category. 
Compliance  required  within  90  days  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished. 
To  remove  a  restriction  to  aisle  width,  due 
to  the  left-hand  garment  bag  stowage  unit, 
accomplish  the  following: 

A.  Remove  the  left-hand  garment  bag 
stowage  unit,  in  accordance  with  Short 
Brothers,  Service  Bulletin  SD360-25-34,  dated 
December  1986,  or  modify  the  left-hand 
garment  bag  stowage  unit,  in  accordance 


with  Short  Brothers  Service  Bulletin  SD360- 
2.'>-35.  dated  March  1987. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  lime,  which 
provides  an  acceptable  level  of  safely  and 
which  has  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Mitnager. 
Standardization  Branch.  ANM-113.  FAA. 
Northwest  Mountain  Region, 

C,  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21,199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
bythiaAD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Short  Brothers  PLC,  2011 
Crystal  Drive.  Suite  713.  Arlington, 
Virginia  22202-3702.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

This  amendment  becomes  effective  January 
14. 1988, 

Issued  in  Seattle.  Washington,  on 
November  17. 1987, 
Frederick  M.  Isaac, 

Acting  Director.  Northwest  Mountain  Region. 
|FR  Doc.  87-27070  Filed  11-24-87;  8:45  an) 
BIUJNG  CODE  4*1*-13-M 


FEDERAL  TRADE  COIMWfSSION 

16  CFR  Part  13 

(Docket  No.  C-29471 

Advertising  Checking  Bureau,  Inc4 
Prohibited  Trade  Practices,  and 
Affirmatiye  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Set  aside  order. 


summary:  The  Federal  Trade 
Commission  has  set  aside  a  1979 
consent  order  with  The  Advertising 
Checking  Bureau.  Inc.  (93  F.T.C.  4).  thus 
removing  restrictions  on  respondent's 
involvement  in  cooperative  advertising 
programs. 

dates:  Consent  Order  issued  January  4. 
1979.  Set  Aside  Order  issued  May  19. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

FTC/S-2115.  Joseph  Eckhaus. 
Washington,  D.C.  20580.  (202)  326-2687. 

SUPPLEMENTARY  INFORMATION:  In  the 

matter  of  The  Advertising  Checking 
Bureau.  Inc..  a  corporation.  The 
prohibited  trade  practices  and/or 
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corrective  actions,  as  set  forth  at  44  PR 
4664.  are  deleted. 


List  of  Subjects  in  16  CFR  Fart  13 

Cooperative  advertising  programs. 
Trade  practices. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  S.  38  Stat.  719.  as  amended:  15 
U.S.C  45) 

Order  Reopening  and  Setting  Aside  Order 
Issued  on  |anuary  4, 197I 

Before  Commissioners:  Daniel  Oliver, 
Chairman.  Patricia  P.  Bailey,  Terry  Calvani, 
Mary  I-.  Azcuenaga.  Andrew  J.  Slrenio,  Jr. 

On  January  16, 1987.  The  Advertising 
Checking  Bureau.  Inc.  ("ACB")  filed  its 
Petition  to  Reopen  Proceeding  And  To 
Set  Aside  Consent  Order  ("Petition"), 
pursuant  to  section  5{b)  of  the  Federal 
Trade  Commission  Act.  15  U.S.C.  45{b). 
and  9  2.51  of  the  Commission's  Rules  of 
Practice.  16  CFR  2.51.  requesting  that  the 
Commission  set  aside  the  order  in 
Docket  No.  C-2947,  issued  on  January  4. 
1979.*  ACB's  petition  was  placed  on  the 
public  record  for  thirty  days,  pursuant  to 
S  2.51  of  the  Commission's  Rules.  One 
comment  was  received. 

The  complaint  in  this  case  alleged  that 
ACB  violated  section  5  of  the  Federal 
Trade  Commission  Act  by  auditing  price 
restrictive  cooperative  advertising 
programs.  ACB's  conduct,  as  alleged  in 
the  complaint,  had  the  effect  of  Hxing  or 
"illegally  influencing"  the  resale  prices 
of  dealers  selling  ACB's  clients' 
merchandise  and  eliminating  intrabrand 
competition.  It  is  clear  that  the 
complaint  challenging  ACB's  conduct 
applied  a  per  se  rule  of  illegality.  The 
order  prohibits  ACB  from  "designing, 
implementing,  conducting,  administering 
or  auditing"  any  cooperative  advertising 
program  that  conditions  the  right  of  any 
dealer  to  obtain  cooperative  advertising 
allowances  or  credits  because  the 
dealer,  among  other  things,  sells  or 
advertises  merchandise  at  a  discount  or 
sale  price.* 

In  its  petition.  ACB  asserts  that  the 
order's  prohibitions  hinder  ACB's  efforts 
to  compete  with  cooperative  advertising 


'  ACB  also  requests  the  Commission  to  withdraw 
(he  Commission's  "Policy  Statement  Regarding 
Price  Restrictions  In  Advertising  Programs"  ("Policy 
Statement").  4  Trade  Reg.  Rep.  (CCH)  H  39.057 
(October  26. 1981).  issued  on  )une  27, 1980.  in 
conjunction  with  the  issuance  of  this  order,  the 
Commission  is  also  withdrawing  its  policy 
statement. 

'  The  order  does  not  bar  ACB  from  auditing 
cooperative  advertising  programs  that  restrict  any 
dealer's  right  to  obtain  cooperative  advertising 
allowances  for  the  advertising  of  "closeoul^" 
"irregulars"  or  "seconds." 


auditing  firms  not  subject  to  the  order's 
constraints.  ACB  states  that  setting 
aside  the  order  would  enable  ACB  to 
become  a  more  effective  competitor. 
ACB  also  argues  that  the  restraints 
prohibited  by  the  order  are  generally 
procompetitive  or  competitively  neutral. 
ACB  also  states  that  the  restraints 
covered  by  the  order  do  not  prohibit 
retailers  from  selling  at  discount  prices 
or  advertising  discounts  or  sale  prices 
with  their  own  funds.  ACB  would  like 
the  Commission  to  set  aside  the  order 
because  "there  is  no  rational  economic 
basis  for  the  order  and  no  sound  legal 
justification  exists  for  its  continuation." 
Based  on  the  information  provided  by 
ACB.  and  other  available  information, 
the  Commission  has  concluded  that 
ACB  has  made  a  satisfactory  showing 
that  the  public  interest  requires 
reopening  the  proceeding  in  Docket  No. 
C-2947  and  setting  aside  the  order.  The 
Supreme  Court's  decisions  in 
Continental  T.V..  Inc.  v.  CTESyhania. 
Inc.,  433  U.S.  36  (1977).  and  Monsanto 
Co.  V.  Spray-Rite  Service  Corp..  465  U.S. 
752  (1984)  make  it  clear  that  the  rule  of 
reason  should  be  applied  in  determining 
whether  nonprice  vertical  restraints 
unreasonably  restrain  competition  and 
violate  the  antitrust  laws.  In  a  vertical 
setting,  the  peyse  rule  applies  only  to 
agreements  to  fix  resale  prices  that     • 
prevent  the  dealer  from  making 
independent  pricing  decisions.  See 
Monsanto.  465  U.S.  at  764.  The  fact  that 
a  distributional  restraint  may  have  an 
incidental  effect  on  resale  prices  is  not 
by  itself  enough  to  condemn  the  practice 
as  per  se  unlawful. 

The  cooperative  advertising  practices 
prohibited  by  the  order  in  this  case 
would  not  by  themselves  constitute 
agreements  to  fix  resale  prices. 
Although  such  restrictions  may  in  some 
cases  reduce  a  dealer's  incentive  to  cut 
prices,  the  restraints  do  not  prevent  the 
dealer  from  selling  at  discount  prices  or 
even  from  advertising  discount  prices  at 
the  dealer's  own  expense.  Moreover, 
price  restrictive  cooperative  advertising 
programs  are  likely  to  be  procompetitive 
or  at  least  competitively  neutral  in  most 
cases  by,  for  example,  lowering  the 
manufacturer's  costs  of  monitoring 
retailer  compliance  with  other, 
seemingly  unrelated,  cooperative 
advertising  restrictions  or  channeling 
the  retailer's  advertising  efforts  in 
directions  that  the  manufacturer 
believes  consumers  will  find  more 
compelling  and  beneficial.  ACB's 
Petition  at  5-9.  This,  in  turn,  may 


stimulate  dealer  promotion  and 
investment  and.  thus,  benefit  interbrand 
competition. 

Based  on  the  record,  the  Commission 
believes  that  there  is  no  evidence  that 
price  restrictive  cooperative  advertising 
programs,  standing  alone,  are 
sufficiently  likely  to  be  harmful  that  a 
flat  ban,  rather  than  a  case-by-case 
inquiry,  is  appropriate.  The  practices 
prohibited  by  the  order  do  not  appear  to 
be  ones  that  would  always  or  almost 
always  tend  to  restrict  competition  and 
decrease  output  and,  thus,  do  not 
warrant  summary  condemnation. 
Broadcast  Music.  Inc.  v.  CBS.  441  U.S.  1 
(1979).  In  sum,  the  impediments  to 
effective  competition  resulting  from  the 
order  outweigh  any  reasons  to  retain  the 
order. 

In  light  of  the  foregoing,  continuation 
of  the  order  against  ACB  is  no  longer 
justified  and  would  not  be  in  the  public 
interest  because  its  application  harms 
ACB's  ability  to  administer  cooperative 
advertising  programs  that  are  likely  to 
be  lawful  even  though  they  contain 
restrictions  on  the  prices  advertised. 
Absent  evidence  that  ACB  is  knowingly 
helping  to  enforce  resale  price 
maintenance  agreements,  any 
prosecution  of  cooperative  advertising 
restrictions  under  the  rule  of  reason 
would  more  properly  be  directed  against 
ACB's  clients  rather  than  against  ACB. 

Accordingly,  it  is  ordered  that  the  order  of 
January  4, 1979,  in  Docket  No.  C-2947  be.  and 
it  hereby  is,  set  aside. 

By  direction  of  the  Commission, 
Commissioner  Bailey  dissenting. 
Commissioner  Slrenio  did  not  participate. 

Emily  H.  Rock. 

Secretary. 

[FR  Doc.  87-27128  Filed  11-24-87;  8:45  am| 
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16  CFR  Part  13 
(Docket  C-32191 

Tarrant  County  Medical  Society; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 


summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 


methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
Tarrant  County  Medical  Society,  of  Fort 
Worth,  Texas,  to  agree  not  to  restrict, 
regulate  or  declare  unethical  any 
doctor's  truthful  advertising.  Respondent 
also  is  required  to  provide,  for  10  years, 
written  notice  to  any  doctor  whose 
advertising  it  intends  to  challenge  and 
allow  that  doctor  a  reasonable 
opportunity  to  respond. 
DATE:  Complaint  and  Order  issued 
November  2, 1967.' 
FOB  FURTHER  NtFORMATtON  CONTACT 
FTC/S-2115.  Roy  Conn,  Washington,  DC 
20580.  (202)  326-2687. 

SUPPLEMENTARY  INFORMATION:  On 

Monday,  August  10, 1987,  there  was 
published  in  the  Federal  Register,  52  FR 
29535,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Tarrant 
County  Medical  Society,  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Coercing  And  Intimidating:  Section 
13.367  Members.  Subpart— Combining 
Or  Conspiring:  S.13.384  Combining  or 
conspiring:  S.13.470To  restrain  and 
monopolize  trade.  Subpart— Corrective 
Actions  And/Or  Requirements:  S.13.533 
Corrective  actions  and/or  requirements; 
S.I  3.533-45  Maintain  records;  S.13.533- 
45(k)  Records,  in  general;  8.13.533-60 
Release  of  general,  specific,  or 
contractual  constrictions,  requirements, 
or  restraints. 

List  of  Subjects  in  16  CFR  Part  13 

Doctors.  Physicians.  Trade  practices, 

(Sec.  6,  38  Slat.  721: 15  U.S.C.  46.  Interprets  or 
applies  sec.  5.  38  Stat.  719,  as  amended;  15 
U.S.C.  45) 

Emily  H.  Rock. 

Sf'cratary. 

|FR  Doc.  87-27127  Filed  11-24-87:  8:45  am| 

BILLING  CODE  67S0-01-M 

'  Copies  of  the  Complaint  and  the  Decision  and 
Oidnr  are  available  from  the  Commission's  Public 
Rrfercncp  Branch.  H-130.  6lh  Street  and 
I'l-nnsylvanla  Avenue.  \W..  Washington.  DC  20580. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

16  CFR  Part  116 

( Docket  No.  RM«3-3»^)00;  Ordir  Na  4841 

List  of  Property  for  Uso  in  Accounting 
for  Addition  and  Retirement  of 
Reactor  Plant  Equipnient 

Issued  November  18. 1987. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Final  rule. 


summary:  The  Federal  Energy 
Regulatory  Commission  is  establishing  a 
list  of  property  to  be  used  by  utilities 
that  own  nuclear  facilities  for  classifying 
units  of  reactor  plan  equipment  as 
"retirement  units"  for  accounting 
purposes.  The  Commission  is  amending 
its  regulations  because  the  existing 
classification  guidelines  in  Account  No. 
322  are  not  adequate  for  Commission 
accounting  purposes.  Adopting  this  new 
list  will  allow  the  Commission  to  keep  a 
more  accurate  accounting  of  each 
utility's  property  and  will  ensure  that  a 
utility  classifies  a  particular  item  of 
property  consistently  throughout  its 
filings  with  the  Commission.  Since  this 
rule  codifies  the  list  of  equipment 
classified  as  retirement  units,  utilities 
are  no  longer  required  to  develop  and 
submit  their  own  list  of  retirement  units 
to  the  Commission. 
EFFECTIVE  DATE;  December  28. 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Thomas  J.  Lane,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  (202)  357- 
8530. 

SUPPLEMENTARY  INFORMATKHt: 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman:  Anthony  G.  Sousa,  Charles  G. 
Stalon.  Charles  A.  Trabandt,  and  CM.  Naeve. 

ORDER  NO.  484 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is 
establishing  a  list  for  utilities  to  use  in 
classifying  certain  property  at  nuclear 
power  plants  as  "retirement  units"  for 
accounting  purposes.*  The  list  replaces 

'  The  Commission  may  require  a  list  of  units  of 
property  under  its  accounting  authority  in  section 
301  of  the  Federal  Power  Act.  16  U.S.C.  825  (1982|. 
Since  1937.  the  Commission,  or  its  predecessor,  the 
Federal  Power  Commission,  has  required  a  list  of 
units  of  property  under  the  Uniform  System  of 
Accounts.  See  Order  No.  45.  2  FR  171  (|an.  26.  1937). 
Since  1961.  a  list  of  retirement  units  for  reactor  plant 
equipment  has  been  required.  Se*  Order  No.  235.  26 
FR  9887  (Oct.  21. 1961).  The  list  of  retirement  units 
in  this  final  rule  Is  codified  in  IB  CFR  Part  116. 


current  Commission  regulations  that 
allowed  utilities  to  submit  their  own  list 
of  retirement  units  to  the  Commission.* 
While  the  list  establishes  a  minimum 
requirements  for  this  classification,  a 
utility  may  adopt  a  more  detailed  list  of 
retirement  units,  if  it  chooses,  but  it 
must  classify  these  units  in  the  same 
way  throughout  its  records  and  filings 
with  the  Commission.* 

II.  Background 

The  Commission  defines  "retirement 
units"  as  "those  items  of  electric  plant 
which,  when  retired,  with  or  without 
replacement,  are  accounted  for  by 
crediting  the  book  cost  thereof  to  the 
electric  plant  account  in  which 
included."  *  In  contrast,  "minor  items  of 
property"  are  "the  associated  parts  or 
items  of  which  retirement  units  are 
composed."  *  The  distinction  between 
retirement  units  and  the  minor  items  of 
property  which  comprise  these  units  is 
necessary  to  determine  how  the  costs  of 
these  properties  are  recorded  on  the 
books  and  records  of  the  company.  This 
distinction  is  also  useful  to  determine 
the  appropriate  cost-of-service 
treatment  for  particular  property  or 
expenses. 

On  September  25. 1985,  the 
Commission  issued  a  notice  of  proposed 
rulemaking  (NOPR)  •  that  proposed  a 
standardized  list  of  property  to  be 
classified  as  retirement  units.  One  trade 
association  and  ten  utilities  filed 
comments  in  response  to  the  NOPR.' 


'  "Units  of  Property  for  Use  in  Accounting  for 
Additions  and  Retirements  of  Electric  Plant"  in 
Account  No.  322  "Reactor  Plant  Equipment". 
Account  No.  322  provides  that  a  '  (u|lilily  shall 
adopt  such  list  of  retirement  units  deemed 
appropriate  for  reactor  plant  equipment  in  harmony 
with  prescribed  retirement  units  for  other  accounts, 
and  file  a  copy  of  such  a  retirmeni  units  list  with  the 
Commission." 

=>  A  utility  is  already  allowed  to  add  items  to  the 
list  of  retirement  units  in  other  accounts  in  Part  118 
if  the  item  is  both  relatively  costly  and  is  not  an 
integral  part  of  a  larger  retirement  uniL 

*  IB  CFR  Part  101.  Definition  32  (1987). 
■•>  18  CFR  Part  101.  Definition  18  (1967). 

•  50  FR  39134  (Sept.  27.  1985).  IV  FERC  Slats,  and 
Regs.  1  32.418.  The  NOPR  also  proposed  two 
nonsubstantive  amendments  to  Instruction  6  in  Part 
IIH:  (1)  Redesignating  items  |a|  through  (q)  as  item* 
(1)  through  (17)  in  order  to  be  consistent  with  the 
corresponding  list  of  general  retirement  units  for  gas 
plants  in  18  Cffi  Part  216.  Instraction  6;  and  (2) 
revising  the  newly  redesignated  item  (1 1 )  by 
deleting  the  term  "(non-nuclear)"  from  the 
description  of  the  plant  piping  because  this 
provision  applies  to  both  nuclear  and  mmnuclear 
equipment.  No  comments  were  received  regarding 
Ihesi!  proposed  changes  and  they  are  adopted  in 
this  final  rule. 

'  Fdlson  Electric  Institute.  Commonwealth  Fxiison 
Company.  Consumers  Power  Company.  Iowh 
Fleclric  Light  and  Power  Company,  luwa-lllinnis 
Cas  and  Qectric  Company.  NortheasI  Utilities 
Company.  Ohio  Edison  Company.  Public  S»!rvice 

Cufritmiiit 
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While  most  favor  the  proposal,  some 
argue  that  reclassification  of  existing 
equipment  would  be  burdensome.  Some 
commenters  suggest  revisions  to  the  list. 

III.  Discussion 

The  final  rule  adopts  the  list  as 
proposed  in  the  NOPR  with  certain 
minor  modifications  discussed  below. 
The  Commission  is  amending  its 
regulations  because  the  existing 
classification  guidelines  in  Account  No. 
322  are  not  adequate  for  Commission 
accounting  purposes.  Adopting  this  new 
list  will  allow  the  Commission  to  keep  a 
more  accurate  accounting  of  each 
utility's  property  and  will  ensure  that  a 
utility  classifies  a  particular  item  of 
property  consistently  throughout  its 
filings  with  the  Commission.  Since  this 
rule  codifies  the  list  of  equipment 
classified  as  retirement  units,  utilities 
are  no  longer  required  to  develop  and 
submit  their  own  list  of  retirement  units 
to  the  Commission. 

A.  Reclassification  Burden 

Consumers  Power  Company 
(Consumers  Power).  Iowa  Electric  Light 
and  Power  (Iowa  Electric),  and  Vermont 
Yankee  Nuclear  Power  Corporation 
(Vermont  Yankee)  argue  that  converting 
records  of  their  existing  nuclear  power 
plants  to  conform  to  the  retirement  unit 
list  proposed  in  the  NOPR  would  be 
burdensome.  Consumers  Power  states 
that  it  would  take  24  man-months  to 
convert  these  records  while  Vermont 
Yankee  states  that  it  would  require  five 
workweeks  to  accomplish  this  task. 
Consumers  Power  further  argues  that  if 
the  final  rule  includes  existing  plant 
equipment,  the  Commission  should 
allow  for  a  transition  period  of  two  or 
three  years.  Iowa  Electric  requests  that 
if  the  final  rule  includes  existing 
equipment,  it  should  include  regulations 
explaining  how  costs  should  be 
allocated  in  converting  from  a  utility's 
current  retirement  list  to  the  list      , 
established  in  the  final  rule. 

The  Commission  does  not  believe  that 
reclassifying  this  equipment  is  unduly 
burdensome.  Most  utilities  already! 
provide  information  that  generally  ' 
satisfies  the  requirements  of  this  final 
rule.  Furthermore,  the  Commission 
believes  that  any  possible  burden  is 
outweighed  by  the  need  for  accounting 
uniformity  and  consistent  classification 
of  equipment.  Moreover,  rather  than 
estabhshing  regulations  explaining  how 
an  allocation  of  costs  is  to  be  made  in 
the  conversion  process  or  establishing  a 
general  transition  period,  the 


Commission  will  consider  waiving  the 
requirements  of  this  rule  or  providing  for 
a  transition  period  for  a  utility  that 
demonstrates  application  of  the  rule 
would  cause  undue  hardship.  The 
Commission  will  make  these 
determinations  on  a  case-by-case  basis. 

B.  General  Comments 

Commonwealth  Edison  and  Iowa- 
Illinois  Gas  and  Electric  Company  state 
that  the  retirement  unit  list  in  the  NOPR 
is  not  consistent  with  current  practices 
for  other  plant  accounts,  since  it  would 
require  reporting  the  equipment  as 
"system"  rather  than  reporting  the 
individual  equipment  items  that 
comprise  these  systems. 

The  Commission  believes  the 
commenters  have  misinterpreted  the 
proposal.  While  the  retirement  unit  list- 
proposed  included  larger  "system" 
retirement  units,  the  Commission  did  not 
intend  to  preclude  a  utility  from  listing 
individual  equipment  units  included  in 
these  "system"  units. 

The  Southern  California  Edison 
Company  recommends  that  the 
proposed  list  of  retirement  units  follow 
the  existing  Nuclear  Regulatory 
Commission's  (NRC)  Regulatory  Guide 
1.70  (NUREG-75/094)  entitled  "Standard 
Format  and  Content  of  Safety  Analysis 
Reports  for  Nuclear  Power  Plants."  This 
list  is  a  specific  categorization  of 
nuclear  systems  used  by  electric  utilities 
to  prepare  safety  analysis  reports  for 
submission  to  the  NRC. 

The  Commission  is  not  adopting  this 
suggestion  as  the  items  in  the  NRC  guide 
are  primarily  related  to  safety  analysis 
and  design  and  are  therefore  not  as 
appropriate  for  Commission  accounting 
purposes  as  the  list  proposed  in  the 
NOPR. 

Northeast  Utilities  Company  suggests 
that,  since  the  proposed  lists  for  Boiling 
Water  Reactor  and  Pressurized  Water 
Reactor  are  similar,  the  final  rule  should 
combine  the  two  lists  into  one.  The 
Commission  is  not  adopting  this 
suggestion.  The  Commission  believes 
that  separate  hsts  are  necessary  to 
avoid  confusion  and  more  accurately 
reflect  accounting  of  these  items  of 
property. 

Commonwealth  Edison  also  states 
that  there  is  a  problem  in  using  certain 
of  the  proposed  retirement  units  for  the 
Boiling  and  Pressurized  Water  Reactors 
since  they  include  items  which  are 
components  of  many  other  systems,  and 
therefore  it  would  be  difficult  to 
determine  the  total  cost  of  the  proposed 
units  of  property."  The  Commission  does 


not  believe  this  is  a  problem.  If  an  item 
is  part  of  a  retirement  unit,  by  definition 
under  Part  116,  it  cannot  be  a  part  of 
another  retirement  unit. 

Ohio  Edison  Company  (Ohio  Edison) 
states  that  the  Commission  should 
expand  certain  definitions  within  the  list 
of  general  retirement  units  (Instruction  6 
to  Part  116)  to  accommodate  safety- 
related  equipment  unique  to  nuclear 
generation  units."  The  Commission 
disagrees.  The  provisions  of  Instruction 
6.  as  well  as  the  other  provisions  under 
Part  116.  allow  units  to  be  subdivided  so 
that  the  list  can  encompass  safety- 
related  piping  of  smaller  size,  as  well  as 
operational  piping. 

Ohio  Edison  also  recommends  that 
Electric  Plant  Instruction  No.  10. 
Additions  and  Retirements  of  Electric 
Plant,  be  revised  to  include  guidelines 
for  capitalizing  spare  parts.  It  further 
suggests  that  these  guidelines  include 
the  appropriate  accounting  treatment  for 
safety  and  nonsafety  related  spare 
parts.  The  Commission  declines  to  adopt 
this  suggestion.  Spare  parts  are  not 
normally  capitalized  unless  they  are 
plant-specific  and  located  at  the  plant. 

Public  Service  of  New  Hampshire 
requests  that  the  final  rule  delete  the 
words  "and  controls"  which  appeared  in 
the  NOPR  with  several  systems.  It 
argues  that  much  of  the  wiring  and 
tubing  required  for  remote  controls  is 
installed  in  bulk  and  therefore  cannot  be 
separated  system  by  system.  The 
Commission  is  not  adopting  this 
suggestion,  since  the  current  provisions 
of  Part  116  already  require  that 
retirement  units  include  all  costs  of 
associated  items,  including  control 
devices. 

C.  Revisions  to  the  Proposed  List 

At  the  suggestion  of  several 
commenters,  the  final  rule  makes 
several  changes  to  the  list  proposed  in 
the  NOPR.  Specifically,  the  final  rule: 

(1)  Revises  the  item  "Reactor  vessel 
internals  including  core"  to  "Reactor 
vessel  internals";'" 

(2)  Revises  the  item  "new  fuel  storage 
facilities"  and  "spent  fuel  storage 
facilities"  to  "new  fuel  storage 


Elpclric  and  Gas  Company.  Public  Service  oINew 
M.inipshirc.  Soulhem  California  Edison  Company, 
and  Vermont  Yankee  Nuclear  Povsrr  Corporulion. 


•  The  items  raised  arc:  reactor  trip  systems, 
engineered  safely  feature  instrument  systems, 
safely  related  display  instrumentation,  other 


instrument  systems,  process  and  effluent 
radiological  monitoring  systems,  area  monitoring 
systems,  and  airborne  radioactivity  monitoring 
systems. 

•  Specifically.  Ohio  Edison  suggests  that  in  a 
nuclear  plant,  safety-related  plant  piping  or  piping 
header  two  inches  or  over  in  size  be  considered  a 
retirement  unit. 

'"  Commonwealth  Edison  and  Northwest  Utilities 
suggest  that  the  phase  "including  core"  connotes 
that  nuclear  fuel  should  be  included  in  this  account. 
This  was  not  the  Commission's  intent. 


equipment  and/or  racks"  and  "spent 
fuel  storage  equipment  and/or  racks";"' 

(3)  Revises  the  item  "Reactor  coolant 
pressure  boundary  leakage  detection 
system"  to  "Reactor  coolant  pressure 
boundary  leakage  system  (when  not  part 
of  another  retirement  unit),";'^ 

(4)  Deletes  the  item  "Steam  generation 
blowdown  systems  and  controls";  and 

(5)  Clarifies  that  the  item  "Other 
coolant  subsystems  and  controls  '  is 
intended  to  account  for  coolant  systems 
not  included  as  specific  items  elsewhere 
in  the  list.'* 

A  number  of  commenters  suggest  that 
it  would  be  more  appropriate  to  include 
certain  items  in  the  proposed  list  in 
accounts  other  than  Account  No.  322.'* 
The  Commission  declines  to  adopt  these 
suggestions  as  the  items  are  principally 
for  the  use  of  the  reactor  plant  and. 
therefore,  should  be  included  in  Account 
No.  322. 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA).'*  requires  agencies  to  prepare 
certain  statements,  descriptions,  and 
analyses  of  rules  that  will  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 
The  Commission  is  not  required  to  make 
such  an  analysis  if  a  rule  would  not 
have  this  impact. 


' '  Public  Service  of  New  Hampshire  slates  that 
these  items  should  be  "new  fuel  storage  equipment" 
and  ■spent  fuel  slora^e  equipment"  to  avoid 
confusion  with  facilities  dedicated  to  fuel  handling 
that  meet  the  definition  of  Account  No.  321 
"Structures  and  Improvements."  Commonwealth 
Edison  Company  stales  that  these  items  are  actually 
fuel  storage  racks.  The  final  rule  incorporates  the 
suggestions  of  both  commenters  lo  avoid  confusion. 

'"'  Commonwealth  Edison  suggests  that  this  item 
be  deleted  since  it  is  comprised  of  instruments  that 
are  subcomponents  of  other  systems.  Rather  than 
deleting  the  item,  the  final  rule  clarifies  that  it  is  to 
be  included  as  a  retirement  unit  only  when  it  is  not 
part  of  another  retirement  unit. 

"  Commonwealth  Edison  stales  that  by  using  the 
term  "subsystem",  any  portion  of  a  reactor  coolant 
or  connected  system  would  be  a  retirement  unit, 
and  the  number  of  items  could  be  very  large. 

' '  See  Northeast  Utilities  Company. 
Commonwealth  Edison.  Public  Service  of  New 
Hampshire.  Public  Ser\ice  Electric  and  Gas 
Company.  These  suggested  changes  include: 
"Reactor  containment."  "Service  water  system," 
"VenI  and  drain  systems."  "Control  room 
habil.ibilily  systems  and  controls."  "Ventilating 
equipment."  "Auxiliary  boiler  system." 
"Containment  air  purification  and  cleanup  systems 
and  controls."  "Containment  combustible  gas 
control  systems  and  controls."  "Other  containment 
systems  and  controls."  "Water  supply  and 
purification  or  cleanup  system."  "Control  air 
systems."  and  "Area  and  airborne  radioactivity 
moniloriiig  systems."  Commenters  suggest  that 
these  items  would  be  more  appropriately  classified 
under  Account  No.  321.  Structures  and 
Improvements:  Account  No.  323,  Turbogenerator 
Units:  or  Account  No.  325.  Miscellaneous  Power 
Equipment. 

"  .I  U.SC.  601-612  (1982). 


The  Commission  does  not  believe  that 
this  rule  will  have  a  significant 
economic  impact  on  small  entities.  The 
rule  establishes  a  standard  list  of 
retirement  units  of  nuclear  reactor 
equipment  owned  by  utilities.  The  level 
of  investment  necessary  for  nuclear 
generating  facilities  generally  limits 
their  ownership  to  entities  other  than 
small  entities."  Additionally,  utilities 
that  own  nuclear  facilities  are  classified 
as  "major  utilities"  under  the 
Commission's  Uniform  System  of 
Accounts. •'  Although  small  or 
municipal  utilities  may  purchase  shares 
in  these  facilities,  these  utilities  are  not 
subject  to  the  Uniform  System  of 
Accounts  and  the  provisions  of  this  rule. 
Therefore,  the  Commission  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

V.  Paperwork  Reduction  Act 

The  information  collection  provisions 
in  this  final  rule  are  being  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  approval  under  the 
Paperwork  Reduction  Act  '«  and  OMB's 
regulations."*  Interested  persons  can 
obtain  information  on  the  proposed 
information  collection  provisions  by 
contacting  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426  (Attention:  Ellen  Brown.  Division 
of  Organization  and  Management 
Analysis,  (202)  357-5311).  Comments  on 
the  information  collection  provisions  in 
this  rule  may  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  New  Executive  Office  Building, 
Washington,  DC  20503  (Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission). 

VI.  Effective  Date 

This  final  rule  is  effective  December 
28, 1987.  If  OMB  has  not  approved  this 
final  rule  by  that  date,  its  effective  date 


'•  Section  601(6)  of  the  RFA  defines  a    small 
entity"  as  a  small  business,  a  small  not-for-profit 
enterprise,  or  a  small  governmental  jurisdiction.  A 
"small  business"  is  defined,  by  reference  to  section 
3  of  the  Small  Business  Act.  as  an  enterprise  which 
is  "independently  owned  and  operated  and  which  is 
not  dominant  in  its  field  of  operation."  15  U.S.C. 
632(a)  (1982). 

"  IBCFRPart  101  (1987)  defines  a  major  utility  as 
one  that  has.  in  each  of  the  last  three  consecutive 
years,  sales  or  transmission  service  that  exceeds 
any  one  or  more  of  the  following: 

(1)  One  million  megawatt-hours  of  total  sales: 

(2)  One  hundred  megawatt-hours  of  sales  for 
resale: 

(3)  Five  hundred  megawatt-hours  of  gross 
interchange  out:  or 

(4)  Five  hundred  megawatt-hours  of  wheeling  for 
others  (deliveries  plus  losses). 

'"  44  use.  3501-20  (1982). 
'»5CFR  1320.12  11987). 


will  be  suspended  and  the  Commission 
will  issue  a  public  notice  to  that  effect. 

List  of  Subjects  in  18  CFR  Part  116 

Electric  power  plants.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements.  Uniform  System  of 
Accounts. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  116  of  Chapter 
I,  Title  18,  Code  of  Federal  Regulations, 
as  set  forth  below. 

By  the  Commission. 
Lois  D.  Casbell. 

Acting  Secretary. 

PART  116— UNITS  OF  PROPERTY  FOR 
USE  IN  ACCOUNTING  FOR  ADDITIONS 
AND  RETIREMENTS  OF  ELECTRIC 
PLANT 

1.  The  authority  citation  for  Part  116  is 
revised  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7102-7352  (1982); 
E.0. 12009,  3  CFR  1978  Comp..  p.  142:  FedtTiil 
Power  Act.  16  U.S.C.  79la-828c  (1982):  Public 
Utility  Reguiatorv  Policies  Act.  16  U.S.C. 
2601-2645  (1982). 

2.  In  Instruction  6,  List  of  General 
Retirement  Units,  items  (a)  through  (q) 
are  redesignated  as  items  (1)  through 
(17).  respectively,  and  redesignated  item 
(11)  is  amended  by  deleting  the  term 
"(non-nuclear)". 

3.  Account  No.  322  is  revised  to  read 
as  follows: 

322    Reactor  Plant  Equipment 

Boiling  Water  Reactor 

A.  Reactor: 

1.  Reactor  vessel  internals. 

2.  Reactivity  control  systems. 

3.  Reactor  vessels  and  appurtenances. 

4.  Reactor  trip  systems. 

B.  Reactor  Coolant  System  and 
Connected  Systems: 

1.  Coolant  recirculation  systems  and 
controls. 

2.  Main  steam  systems  and  controls. 

3.  Main  steam  isolation  systems  and 
controls. 

4.  Reactor  core  isolation  cooling 
systems  and  controls. 

5.  Residual  heat  removal  systems  and 
controls. 

6.  Feedwater  systems  and  controls. 

7.  Reactor  coolant  pressure  boundary 
leakage  detection  system  (When  not 
part  of  another  retirement  unit). 

8.  Other  coolant  subsystems  and 
controls  (not  included  as  an  item 
elsewhere). 

9.  Engineered  safety  feature 
instrument  systems. 

10.  Systems  required  for  safe 
shutdown. 
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11.  Safety  related  display 
instrumentation. 

12.  Coolant  injection  systems. 

13.  Other  instrument  systems. 

C.  Containment  System: 

1.  Reactor  containment. 

2.  Containment  heat  removal  systems 
and  controls. 

3.  Containment  air  purification  and 
cleanup  systems  and  controls. 

4.  Containment  isolation  systems  and 
controls. 

5.  Containment  combustible  gas 
control  systems  and  controls. 

6.  Other  containment  systems  and 
controls.  i 

D.  Fuel  Storage  and  Handling        | 
Systems: 

1.  New  fuel  storage  equipment  and/or 
racks. 

2.  Spent  fuel  storage  equipment  ai>d/ 
or  racks.  I 

3.  Spent  fuel  pool  cooling  and  cleanup 
systems  and  controls. 

4.  Fuel  handling  systems. 

E.  Auxiliary  Water  Systems: 
1.  Cooling  systems  for  reactor 

auxiliaries  and  controls. 

F.  Auxiliary  Process  Systems: 

1.  Process  sampling  system. 

2.  Failed  fuel  detection  systems. 

3.  Reactor  coolant  cleanup  systems 
and  controls. 

4.  Liquid  poison  systems  and  controls. 

G.  Radioactive  Waste  Management 
Systems: 

1.  Liquid  radioactive  waste 
management  systems. 

2.  Gaseous  radioactive  waste 
management  systems. 

3.  Process  and  effluent  radiological 
monitoring  systems. 

4.  Solid  radioactive  waste 
management  systems. 

H.  Radiation  Protection  Systems: 

1.  Area  monitoring  systems. 

2.  Airborne  radioactivity  monitoring 
systems. 

3.  Control  room  habitability  systems 
and  controls. 

L  Other  Systems: 

1.  Auxiliary  boiler  system. 

2.  Control  air  systems. 

3.  Service  water  system. 

4.  Vent  and  drain  system. 

5.  Ventilating  equipment. 

6.  Water  supply  and  purification  or 
cleanup  system. 

Note:  See  list  of  general  retirement  units. 

Pressurized  Water  Reactor 

A.  Reactor: 

1.  Reactor  vessel  internals. 

2.  Reactivity  control  systems. 

3.  Reactor  vessels  and  appurtenances. 

4.  Reactor  trip  systems. 

B.  Reactor  Coolant  System  and 
Connected  Systems: 


1.  Coolant  recirculation  systems  and 
controls. 

2.  Main  steam  systems  and  controls. 

3.  Main  steam  isolation  systems  and 
controls. 

4.  Emergency  core  cooling  systems 
and  controls. 

5.  Residual  heat  removal  systems  and 
controls. 

6.  Feedwater  systems  and  controls. 

7.  Reactor  coolant  pressure  boundary 
leakage  detection  systems  (when  not 
part  of  another  retirement  unit). 

8.  Other  coolant  subsystems  and 
controls  (not  included  as  an  item 
elsewhere). 

9.  Engineered  safety  feature 
instrument  systems. 

10.  Systems  required  for  safe 
shutdown. 

11.  Safety  related  display 
instrumentation. 

12.  Other  instrument  systems. 

C.  Containment  Systems: 

1.  Reactor  containment. 

2.  Containment  air  purification  and 
cleanup  systems  and  controls. 

4.  Containment  isolation  systems  and 
controls. 

5.  Containment  combustible  gas 
control  systems  and  controls. 

6.  Other  containment  systems  and 
controls. 

D.  Fuel  Storage  and  Handling 
Systems: 

1.  New  fuel  storage  equipment  and/or 
racks. 

2.  Spent  fuel  storage  equipment  and/ 
or  racks. 

3.  Spent  fuel  cooling  and  cleanup 
systems  and  controls. 

4.  Fuel  handling  systems. 

E.  Auxiliary  Water  Systems: 
1.  Cooling  systems  for  reactor 

auxiliaries  and  controls. 

F.  Auxiliary  Process  System: 

1.  Process  sampling  system. 

2.  Failed  fuel  detection  system. 

3.  Chemical  and  volume  control 
systems  and  controls. 

G.  Radioactive  Waste  Management 
Systems: 

1.  Liquid  radioactive  waste 
mangement  systems. 

2.  Gaseous  radioactive  waste 
management  systems. 

3.  Process  and  effluent  radiological 
monitoring  systems. 

4.  Solid  radioactive  waste 
management  systems. 

H.  Radiation  Protection  Systems: 

1.  Area  monitoring  systems. 

2.  Airborne  radioactivity  monitoring 
systems. 

3.  Control  room  habitability  systems 
and  controls. 

I.  Other  Systems: 

1.  Auxiliary  boiler  system. 

2.  Control  air  systems. 


3.  Service  water  system. 

4.  Vent  and  drain  system. 

5.  Ventilating  equipment. 

6.  Water  supply  and  purification  or 
cleanup  system. 

Nota:  See  list  of  general  retirement  units. 
High  Temperature  Gas  Reactor 

A.  Reactor 

1.  Reactor. 

2.  Reactor  reflector  system. 

B.  Reactor  Coolant  System  and 
Connected  Systems: 

1.  Primary  coolant  systems  and 
controls. 

2.  Secondary  coolant  systems  and 
controls. 

3.  Feedwater  and  condensate  system 
and  controls. 

4.  Reactor  plant  piping. 

5.  Hydraulic  power  systems  and 
controls. 

6.  Moisture  monitoring  control  system. 

7.  Linear  neutron  flux  monitor  and 
control  rod  calibration. 

8.  Analytical  depressurization  box 
controls. 

9.  Analytical  liquid  sampling  control 
system. 

10.  Analytical  gaseous  sampling 
control  system. 

11.  Tritium  monitoring  control  system. 

C.  Fuel  Storage  and  Handling  System: 

1.  Fuel  storage  systems  and  controls. 

2.  Fuel  handling  systems  and  controls. 

D.  Radioactive  Waste  Management 
Systems: 

1.  Radioactive  liquid  waste 
management  systems  and  controls. 

2.  Radioactive  gaseous  waste 
management  systems  and  controls. 

3.  Decontamination  systems  and 
controls. 

E.  Radiation  Protection  Systems: 
1.  Air  monitor  control  systems  and 

controls. 

F.  Auxiliary  Boiler  System. 

G.  Alternate  Cooling  Method. 
Note:  See  list  of  general  retirement  units. 

(FR  Doc.  87-27102  Filed  11-24-87;  8:45  am) 
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18  CFR  Part  389 

(Docket  No*.  RM87-3-000  et  aL] 

Annual  Charges  Under  Omnibus 
Budget  Reconciliation  Act  of  1986 

Issued  November  18. 1987. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule;  notice  of  OMB 

control  numbers. 


(Commission)  issued  a  final  rule  • 
establishing  procedures  by  which  the 
Commission  assesses  and  collects 
annual  charges  as  required  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (Act).a  This  notice  states  the  Office 
of  Management  and  Budget  (OMB) 
Control  Numbers  for  §§  154.38(d)(6), 
375.306,  375.307,  375.308,  and  382.101- 
382.203  of  the  Commission's  regulations 
which  implemented  the  Act. 
EFFECTIVE  DATE:  November  18, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Roland  M.  Frye,  Jr.,  Pipeline  Rates, 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  (202)  357-8308. 
SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act,  44  U.S.C. 
3501-3520  (1982),  and  the  OMB 
regulations,  5  CFR  Part  1320  (1987), 
require  that  OMB  approve  certain 
information  collection  requirements 
imposed  by  agency  rules.  On  October 
22. 1987.  OMB  gave  final  approval  for 
the  information  collection  requirements 
of  §§  382.105(a)  and  382.201(b)(4),  and 
issued  Control  Number  1902-0132  for 
these  sections.  These  sections  became 
effective  on  May  29. 1987,  after  OMB 
granted  90-day  approval  of  the 
information  collection  requirements  of 
these  regulations. 

On  October  8, 1987,  OMB  gave  final 
approval  for  the  information  collection 
requirements  of  §  154.38(d)(6)  and  issued 
Control  Number  1902-0070  for  this 
section.  On  May  28, 1987,  OMB  had 
given  emergency  90-day  approval  of  the 
information  collection  requirements  of 
this  section.  The  Commission  in  its 
September  16, 1987  rehearing  order 
revised  the  requirements  contained  in 
§  154.38(d)(6)(ii).  Section  154.38(d)(6)  as 
promulgated  in  the  final  rule  became 
effective  on  May  29. 1987,  the  issuance 
date  of  the  final  rule,  and  the  revisions 
of  §  154.38(d)(6)(ii).  which  were 
promulgated  in  the  rehearing  order, 
became  effective  on  October  8, 1987,  the 
OMB  final  approval  date. 

On  September  29  and  30, 1987.  OMB 
gave  final  approval  for  those 
information  collection  requirements  of 


summary:  On  May  29, 1987,  the  Federal 
Energy  Regulatory  Commission 


'  52  FR  21263  ()une  5. 1987).  (Docket  No.  RM87-3- 
000|. 

*  A::t  of  October  21. 1988.  Pub.  L.  99-509.  Title  111. 
Subtitle  E.  Section  3401. 1986  U.S.  Code  Cong.  »  Ad. 
News  (100  Stat.)  1874. 1890-1891  (to  be  codified  at 
42  U.S.C.  7178). 

On  lune  17. 1987.  the  Commission  issued  an  Order 
Clarifying  Final  Rule.  52  FR  23650  (June  24. 1987). 
and  DP  September  16. 1987.  the  Commission  issued 
an  Order  Granting  Rehearing  in  Part.  Denying 
Rehearing  in  Part,  and  Making  Conforming 
Amendments.  52  FR  36013  (Sept.  25. 1987).  both  of 
which  orders  revised  the  Commission's  annual 
charges  procedures. 


FERC  Form  Nos.  2  and  2-A  respectively 
which  were  imposed  under  the  final 
rule,  clarification  order  and  rehearing 
order.  OMB  issued  Control  Number 
1902-0028  for  the  requirements  in  Form 
No.  2  and  Control  Number  1902-0030  for 
the  requirements  in  Form  No.  2-A.  On 
May  28, 1987,  OMB  had  given 
emergency  90-day  approval  of  those 
requirements.  On  June  16. 1987,  OMB 
declared  that  the  May  28. 1987 
emergency  clearance  of  the  changes  in 
Form  Nos.  2  and  2-A  also  applied  to  the 
June  17, 1987  clarification  order's 
revisions  of  the  reporting  requirements. 
In  its  September  16, 1987  rehearing 
order,  the  Commission  further  revised 
the  reporting  requirements  for  these  two 
forms.  The  reporting  requirements  of 
Form  Nos.  2  and  2-A  as  set  forth  in  the 
final  rule  and  clarification  order  became 
effective  on  May  29, 1987,  the  issuance 
date  of  the  final  rule;  the  revisions  to  the 
requirements  of  Form  No.  2  as  set  forth 
in  the  rehearing  order  became  effective 
on  September  29, 1987,  the  OMB  final 
approval  date;  and  the  revisions  to  the 
requirements  of  Form  No.  2-A  as  set 
forth  in  the  rehearing  order  became 
effective  September  30, 1987,  the  OMB 
final  approval  date. 

On  September  28, 1987,  OMB 
approved  the  information  collection 
requirements  for  FERC  Form  No.  6 
which  were  imposed  under  the  rehearing 
order.  OMB  issued  Control  Number 
1902-0022  for  these  requirements. 
Therefore,  the  reporting  requirements  of 
Form  No.  6  as  set  forth  in  the  rehearing 
order  became  effective  on  September  28, 
1987.  the  OMB  approval  date. 

Accordingly,  Part  389,  Chapter  \,  title 
18.  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  389-OMB  CONTROL  NUMBERS 
FOR  COMMISSION  INFORMATION 
COLLECTION  REQUIREMENTS 

1.  The  authority  citation  for  Part  389 
continues  to  read  as  follows: 

Authority:  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501-3520  (1982). 

§389.101    [Amendedl 

2.  The  table  of  OMB  Control  Numbers 
in  §  389.101(b)  is  amended  by  inserting 
"382.105(a)"  and  "382.201(b)(4)"  in 
numerical  order  in  the  section  column, 
and  "0132"  in  both  corresponding 
positions  in  the  OMB  Control  Number 
column. 

Lois  D.  Cashell, 

Acting  Secretary. 

|FR  Doc.  87-27101  Filed  lT-24-87;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  635 

Construction  and  Maintenance; 
Contract  Procedures 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Final  rule. 

summary:  The  FHWA  is  amending  23 
CFR  Part  635,  Subparts  A,  B.  and  C  to 
implement  section  111(a)  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  (STURAA)  of  1987 
enacted  on  April  2. 1987,  and  to  make 
other  technical  amendments.  Section 
111(a)  of  the  STURAA  amends  section 
112(b)  of  Title  23,  United  States  Code,  by 
adding  emergency  situations  to  the 
conditions  under  which  a  Federal-aid 
project  may  be  awarded  by  a  method 
other  than  competitive  bidding.  The 
provisions  contained  in  23  CFR  Part  635 
addressing  contract  procedures  and 
force  account  construction  for  Federal- 
aid  highways  are  revised  to  reflect  the 
statutory  amendment. 

EFFECTIVE  DATE:  November  25, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  A.  Weseman.  Chief, 
Construction  and  Maintenance  Division, 
(202)  366-1548,  or  Ms.  Ruth  R.  Anders. 
Office  of  Chief  Counsel,  (202)  366-0780, 
Federal  Highway  Administration,  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Office  hours  are  f'-om  7:45  a.m.  to 
4:15  p.m.,  E.T.,  Monday  through  Friday, 
except  legal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 

Surface  Transportation  and  Uniform 
Relocation  Act  of  1987  (Pub.  L  100-17, 
101  Stat.  132)  was  enacted  on  April  2, 
1987.  Section  111(a)  of  the  STURAA 
amended  the  provisions  of  23  U.S.C. 
112(b),  Letting  of  Contracts,  to  permit 
noncompetitive  contracting  under 
emergency  conditions.  Section  112(b) 
previously  permitted  noncompetitive 
-bidding  only  if  demonstrated  to  be  more 
cost  effective.  Under  the  provisions  of 
section  111(a)  of  the  STURAA, 
noncompetitive  contracting  may  now  be 
approved  based  on  either  of  two 
conditions:  (1)  It  is  more  cost  efTective  or 
(2)  an  emergency  exists. 

Discussion  of  Amendments 

In  Subpart  A — Contract  Procedures — 
Section  635.103  is  amended  by  removing 
the  outdated  reference  to  §  635.113(h) 
which  was  removed  at  47  FR  36634  on 
August  26, 1982.  Section  635.104,  Method 
of  Construction,  is  revised  to 
incorporate  the  statutory  amendment 
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that  permits  waiving  competitive 
bidding  in  an  emergency  situation.  Also 
the  first  word  of  paragraph  (a)  has  been 
changed  for  clarity  to  read  "Unless" 
rather  than  "Except." 

In  Subpart  B — Force  Account 
Construction— Section  635.203.  1 

Definitions,  is  revised  by  adding  to  the 
definition  of  "some  other  method  of 
construction"  the  exceptions  of  (1) 
emergency  repairs  immediately  after  the 
occurrence  of  a  natural  disaster  over  a 
wide  area  or  catastrophic  failure  in 
accordance  writh  23  CFR  Part  668  and  (2) 
an  emergency  in  accordance  with  23 
CFR  635.204(b).  Further,  a  definition  for 
an  "emergency"  has  been  added, 
pursuant  to  section  111(a)  of  the 
STURAA.  to  cover  those  situations  in 
which  the  magnitude  of  the  failure  of  the 
highway  facility  is  not  to  the  extent 
covered  by  23  CFR  Part  668.  Emergency 
Relief  Program,  but  is  of  such  a  serious 
nature  and  warrants  such  an  urgent 
action  by  the  SHA,  to  preclude  the 
competitive  bidding  process.  Sections 
635.204  and  635.205  have  been 
reformated  for  clarification  and  to 
incorporate  the  newly  enacted  statutory 
provisions.  Paragraph  (b)  of  S  635.204 
(now  transferred  into  paragraph  (a)  of 
S  635.205)  is  corrected  by  changing  the 
first  "of  in  the  first  sentence  to  read 
"or."  The  requirement  for  a  finding  of 
cost  effectiveness  for  emergency  repairs, 
previously  included  in  {  635.205,  is  now 
unnecessary  because  of  the  statutory 
amendment;  therefore,  it  has  been 
deleted.  { 

In  Subpart  C— Physical  Construction 
Authorization— Section  635.309  is 
amended  to  incorporate  into  paragraph 
(e)  the  statutory  amendment  that 
permits  waiving  competitive  bidding  if 
an  emergency  exists,  and  by  changing 
the  word  "used"  on  the  fourth  line  of  the 
first  paragraph  to  read  "issued." 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or        i 
significant  regulation  under  the        { 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  The 
amendiments  in  this  document 
substantially  reflect  the  statutory 
language  mandated  by  section  111(a)  of 
the  STURAA  of  1987.  The  other 
revisions  contained  in  this  document  are 
technical  in  nature  and  make  no 
substantive  changes  to  the  regulations. 
Therefore,  the  FHWA  finds  good  cause 
to  make  the  amendments  final  without 
notice  and  opportunity  for  comment  and 
without  a  30-day  delay  in  effective  date 
under  the  Administrative  Procedure  Act. 
Notice  and  opportunity  for  comment  are 
not  required  under  the  regulatory 
policies  and  procedures  of  the  DOT 


because  it  is  not  anticipated  that  such 
action  would  result  in  the  receipt  of 
useful  information  due  to  the  ministerial . 
and  technical  nature  of  the  document.  A 
full  regulatory  evaluation  is  not  required 
because  any  impacts  that  will  occur  are 
mandated  by  the  statutory  provisions 
themselves. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  Part  635,  Subparts    • 
A.  B.  and  C  of  Title  23.  Code  of  Federal 
Regulations,  as  set  forth  below. 

(Catalog  of  Federal  Domestic  Assistance 
Number  20.205.  Highway  Planning  and 
Construction.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
program) 

List  of  Subjects  in  23  CFR  Part  CSS 

Government  contracts.  Grant 
programs — transportation.  Highways 


and  roads. 

Issued  on:  November  18. 1987. 
R.D.  Morgan, 

Executive  Director.  Federal  Highway 
Administration. 

The  Federal  Highway  Administration 
hereby  amends  Title  23,  Code  of  Federal 
Regulations.  Chapter  1.  Part  635.  as  set 
forth  below. 

PART  635— CONSTRUCTION  AND 
MAINTENANCE 

1.  The  authority  citation  for  Part  635 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  112. 113, 114. 117. 12a 
and  315;  31  U.S.C.  8506;  42  U.S.C.  3334,  4801  et 
seq.;  49  CFR  1.48(b). 

Subpart  A— Contract  Procedure* 

2.  Revise  S  635.103  to  read  as  follows: 

§635.103    AppNcabOtty 

The  policies,  requirements,  and 
procedures  prescribed  in  this  subpart, 
subject  to  certain  modifications  as 
provided  in  S  635.105(e).  apply  to  all 
Federal-aid  highway  projects  except 
those  constructed  under  a  Certification 
Acceptance  Plan  to  which  only 
|§  635.107(e)  and  635.108(c)  shall  apply. 

3.  In  S  635.104.  the  first  sentence  of 
paragraphs  (a)  and  (b)  are  revised  as 
follows: 

§635.104    Method  of  construction. 

(a)  Unless,  as  provided  in  paragraph 
(b)  of  this  section,  the  State  highway 
agency  demonstrates  to  the  satisfaction 
of  the  Division  Administrator  that  some 
other  method  is  more  cost  effective  or 
that  an  emergency  exists,  actual 
construction  work  shall  be  performed  by 
contract  awarded  to  the  lowest 
responsible  bidder.  *  •  * 


(b)  When  the  Division  Administrator 
finds  that  it  is  cost  effective  or  that  an 
emergency  exists,  construction  work 
may  be  performed  by  some  method 
other  than  by  contract  awarded  by 
competitive  bidding  pursuant  to 
requirements  and  procedures  prescribed 
by  him/her.  *  *  * 

Subpart  B— Force  Account 
Construction 

4.  In  i  635.203.  the  first  sentence  of 
paragraph  (b)  is  revised  and  paragraph 
(f)  is  added  as  follows: 

§  635,203    Definitions. 
***** 

(b)  Except  as  provided  for  as 
emergency  repair  work  in  S  668.105(1) 
and  in  §  635.204(b).  the  term  "some  other 
method"  of  construction  as  used  in  23 
U.S.C.  112(b)  shall  mean  the  "force 
account"  method  of  construction  as 
defined  herein.  *  *  * 
***** 

(f)  For  the  purpose  of  this  part,  an 
"emergency"  shall  be  deemed  to  exist 
when  emergency  repair  work  as 
provided  for  in  §  668.105(1)  is  necessary 
or  when  a  major  element  or  segment  of 
the  highway  system  has  failed  and  the 
situation  is  such  that  competitive 
bidding  is  not  possible  or  is  impractical 
because  immediate  action  is  necessary 
to: 

(1)  Minimize  the  extent  of  the  damage, 

(2)  Protect  remaining  facilities,  or 

(3)  Restore  essential  travel. 

This  definition  of  "emergency"  has  no 
applicability  to  the  Emergency  Relief 
Program  of  23  CFR  Part  668. 

5.  Section  635.204  is  revised  to  read  as 
follows: 

§  635.204    Dttwmination  of  more  cost 
effective  mettwd  or  an  emergency 

(a)  Congress  has  expressly  provided 
that  the  contract  method  based  on 
competitive  bidding  shall  be  used  by  a 
State  highway  agency  or  county  for 
performance  of  highway  work  financed 
with  the  aid  of  Federal  funds  unless  the 
State  highway  agency  demonstrates,  to 
the  satisfaction  of  the  Secretary,  that 
some  other  method  is  more  cost 
effective  or  that  an  emergency  exists. 

(b)  When  a  State  highway  agency 
determines  it  necessary  due  to  an 
emergency  to  undertake  a  federally 
financed  highway  construction  project 
by  force  account  or  negotiated  contract 
method,  it  shall  submit  a  request  to  the     • 
Division  Administrator  identifying  and 
describing  the  project,  the  kinds  of  woA 
to  be  performed,  the  method  to  be  used, 
the  estimated  costs,  the  estimated 
Federal  Funds  to  be  provided,  and  the 


reason  or  reasons  that  an  emergency 
exists. 

(c)  Except  as  provided  in  paragraph 
(b)  of  this  section,  when  a  State  highway 
agency  desires  that  highway 
construction  work  financed  with  the  aid 
of  Federal  funds,  other  than  the  kinds  of 
work  designated  under  i  635.205(b).  be 
undertaken  by  force  account,  it  shall 
submit  a  request  to  the  Division 
Administrator  identifying  and  describing 
the  project  and  the  kind  of  work  to  be 
performed,  the  estimated  costs,  the 
estimated  Federal  funds  to  be  provided, 
and  the  reason  or  reasons  that  force 
account  for  such  project  is  considered 
cost  effective. 

(d)  The  Division  Administrator  shall 
notify  the  State  highway  agency  in 
writing  of  his/her  determination. 

6.  Section  635.205  is  revised  to  read  as 
follows: 

§635,205    Finding  Of  coat  effectiveness. 

(a)  It  may  be  found  cost  effective  for  a 
State  highway  agency  or  county  to 
undertake  a  federally  financed  highway 
construction  project  by  force  account 
when  a  situation  exists  in  which  the 
rights  or  resposibilities  of  the 
community  at  large  are  so  affected  as  to 
require  some  special  course  of  action, 
including  situations  where  there  is  a 
lack  of  bids  or  the  bids  received  are 
unreasonable. 

(b)  Pursuant  to  authority  in  23  U.S.C. 
112(b).  it  is  hereby  determined  that  by 
reason  of  the  inherent  nature  of  the 
operations  involved,  it  is  cost  effective 
to  perform  by  force  account  the 
adjustment  of  railroad  or  utility  facilities 
and  similar  types  of  facilities  owned  or 
operated  by  a  public  agency,  a  raiboad. 
or  a  utility  company  provided  that  the 
organization  is  qualified  to  perform  the 
work  in  a  satisfactory  manner.  The 
installation  of  new  facilities  shall  be 
undertaken  by  competitive  bidding 
except  as  provided  in  {  635.204(c). 
Adjustment  of  railroad  facilities  shall 
include  minor  work  on  the  railroad's 
operating  facilities  routinely  performed 
by  the  railroad  with  its  own  forces  such 
as  the  installation  of  grade  crossing 
warning  devices,  crossing  surfaces,  and 
minor  track  and  signal  work. 
Adjustment  of  utility  facihties  shall 
include  minor  work  on  the  utility's 
existing  facilities  routinely  performed  by 
the  utility  with  its  own  forces  and 
includes  minor  installations  of  new 
facilities  to  provide  power,  minor 
installations  of  new  facihties  to  provide 
power,  minor  lighting,  telephone,  water 
and  similar  utility  service  to  a  rest  area, 
weigh-station,  movable  bridge,  or  other 
highway  appurtenance,  provided  such 
installation  cannot  feasibly  be  done  as 


incidental  to  a  major  installation  project 
such  as  an  extensive  highway  lighting  in 
system. 

7.  In  §  635.309.  revise  the  introductory 
text  and  paragraph  (e)  to  read  as 
follows: 

§635.309    Authorization. 

Authorization  to  advertise  the 
physical  construction  for  bids  or  to 
proceed  with  force  account  construction 
thereof  shall  normally  be  issued  as  soon 
as,  but  not  until,  all  of  the  following 
conditions  have  been  met: 
<        *        *        •        • 

(e)  An  affirmative  finding  of  cost 
effectiveness  or  that  an  emergency 
exists  has  been  made  as  required  by  23 
U.S.C.  112,  when  construction  by  some 
method  other  than  contract  based  on 
competitive  bidding  is  contemplated, 
*        *        •  "     •        • 

[FR  Doc.  87-27123  Filed  11-24-87;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  19 

lOrderNa  1239-67] 

Use  Of  Penalty  May  In  Location  and 
Recovery  of  Miaaing  CttUdren 

AOENCV:  Department  of  Justice. 
ACnow:  Final  rule. 

SUMMARY:  This  regulation  authorizes  the 
Department  of  Justice  (DOJ).  through  its 
component  organizational  units,  to  use 
penalty  mail  to  aid  in  the  location  and 
recovery  of  missing  children.  Tbe 
regulation  further  provides  procedures 
under  which  penalty  mail  may  be  used 
for  this  purpose  in  accordance  with  the 
requirements  of  39  U.S.C.  3220(a)(2) 
(Pub.  L  99-87. 99  Stat.  290.  August  9, 
1985)  and  in  conformance  with  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP) 
guidelines  published  in  the  Federal 
Register  on  November  8, 1985  (50  FR 
46622),  pursuant  to  39  U.S.C.  3220(a)(1). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  November  25. 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Principal  Program  Contact:  Patricia 
Schellman.  General  Services  Staff, 
Justice  Management  Division,  U.S. 
Department  of  Justice.  10th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20530.  telephone  (202)  633-2353. 
SUPPLEMENTARY  INFORMATION:  The 
enactment  of  Pub.  L.  99-87.  99  Stat.  290. 
August  9, 1985.  is  indicative  of  the 
increased  public  concern  with  the 
problem  of  missing  and  exploited 


children.  The  Missing  Children's 
Assistance  Act  of  1984.  added  as  Title 
IV  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended  by  the  Comprehensive  Crime 
Control  Act  of  1984  (Pub.  L  98-473, 
October  12. 1984),  recognized  the 
usefulness  of  a  supplementary  Federal 
coordination  and  assistance  role 
because  of  the  interstate  nature  of  the 
missing  children  problem.  Title  IV 
authorized  the  establishment  and 
funding  of  a  National  Center  for  Missing 
and  Exploited  Children  (National 
Center).  One  highly  successful  activity 
of  the  Center  has  been  the  use  of 
missing  children  photographs  and 
biographical  information  in  a  variety  of 
private  sector  initiatives.  In  passing  Pub. 
L.  99-87,  Congress  has  extended  this 
activity  to  the  Federal  sector  by 
authorizing  the  use  of  missing  children 
photographs  and  biographical 
information  in  connection  with  official 
U.S.  Government  maiL 

A  notice  and  comment  period  is  not 
required  for  this  regulation  because  the 
subject  matter  of  the  regulation  pertains 
to  internal  management  procedures 
an^ecting  only  DOJ's  use  of  penalty  mail 
in  the  location  and  recovery  of  missing 
children.  Internal  factors  such  as  DOJ 
mail  management  procedures, 
organizational  structure,  and  the  like 
have  been  primary  considerations  in 
drafting  the  regulation  to  structure  the 
most  cost  effective  implementation  plan. 
The  plan  does  not  directly  affect  the 
rights  and  interests  of  the  general  public. 
For  the  same  reasons,  the  rule  is  to  be 
effective  on  the  date  of  publication  in 
the  Federal  Register. 

Executive  Order  12291 

This  announcement  does  not 
constitute  a  "major"  rule  as  defined  by 
Executive  Order  12291  because  it  does 
not  result  in:  (a)  An  effect  on  the 
economy  of  $100  million  or  more;  (b)  a 
major  increase  in  any  costs  or  prices;  or 
(c)  adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation  among  American 
enterprises. 

Regulatory  Flexibility  Act 

This  final  rule  does  not  have 
"significant"  economic  impact  on  a 
substantial  number  of  small  "entities", 
as  defined  by  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354). 

Paperwork  Reduction  Act 

There  are  no  collection  of  information 
requirements  contained  in  this 
regulation  required  to  be  submitted  to 
the  Office  of  Management  and  Budget 
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for  review  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3504(h). 

List  of  Subjects  in  28  CFR  Part  19 

Administrative  practice  and 
procedure.  Child  welfare.  Missing  and 
exploited  children.  Penalty  mail. 

Accordingly.  Title  28  Code  of  Federal 
Regulations  is  amended  by  adding  Part 
19  to  read  as  follows:  | 

PART  19— USE  OF  PENALTY  MAIL  IN 
THE  LOCATION  AND  RECOVERY  OF 
MISSING  CHILDREN 


19.1  Purpose. 
19.Z  Contact  person  for  Missing  Children 
Penalty  Mail  Program.  i 

19.3  Policy.  I 

19.4  Cost  and  percentage  estimates. 

19.5  Report  to  the  Office  of  Juvenile  Justice 
and  Delinquency  Prevention. 

19.6  Responsibility  of  DOJ  organizational 
units  for  program  implementation  and 
implementation  procedures. 

Authority:  39  U.S.C.  3220(a)(2).  5  U.SjC.  301. 


S  19.1    PurpoM. 

This  regulation,  providing  for  a 
Missing  Children  Penalty  Mail  Program 
in  the  Department  of  Justice  (DOJ),  is 
intended  to  comply  with  the  regulation 
requirement  set  forth  in  section  1(a)  of 
Public  Law  99-87,  which  adds  a  new 
section  3220  to  title  39.  United  States 
Code.  The  regulation  also  implements 
the  Office  of  Juvenile  Justice  and   i 
Delinquency  Prevention  (OJJDP)    I 
guideline  (50  FR  46622)  promulgated 
under  the  authority  of  39  U.S.C. 
3220(a)(1).  and  is  intended  to  assist  in 
the  location  and  recovery  of  missing 
children  through  the  use  of  DOJ  penalty 
mail. 

§19^    Contact  person  for  Missing  Children 
Penalty  Mail  Programs. 

The  DOJ  contact  person  for  the 
Missing  Children  Penalty  Mail  Program 
is:  Patricia  Schellman.  General  Services 
Staff.  Justice  Management  Division,  U.S. 
Department  of  Justice,  10th  and 
Constitution  Ave..  NW.,  Washington. 
DC  20530,  Telephone  Number  (202)  633- 
2353. 


§19.3    Policy. 

(a)  The  Department  of  Justice  will 
supplement  and  expand  the  national 
effort  to  assist  in  the  location  and| 
recovery  of  missing  children  by 
maximizing  the  economical  use  of 
missing  children  photographs  and 
biographical  information  in  domestic 
penalty  mail  directed  to  members  of  the 
public. 

(b)  Because  the  use  of  inserts  printed 
with  missing  children  photographs  and 
biographical  information  has  been 


determined  to  be  the  most  cost  effective 
method  for  general  application  of  the 
program,  DOJ's  first  priority  will  be  to 
insert,  manually  and  via  automated 
inserting  equipment,  photographs  and 
biographical  data  related  to  missing 
children  in  a  variety  of  types  of  penalty 
mail  envelopes.  These  include: 

(1)  Standard  letter-size  envelopes 

(2)  Document-size  envelopes  (9Vg'  x 
12".  9Vt  X  11 V4'.  10'  X  13');  and 

(3)  Other  envelopes  (misc.  size). 
(c)(1)  Maximum  consideration  will  be 

given  to  the  use  of  missing  children 
materials  with  high  volume  printing 
plant  or  distribution  plan  mail  that  will 
be  sent  to  the  public  or  to  Federal,  State 
or  local  government  agencies.  Every 
effort  will  be  made  to  use  the  most  cost 
effective  and  efficient  methods  of 
obtaining,  distributing,  and 
disseminating  missing  children 
information. 

(2)  In  instances  when  the  printing  of 
photograph(s)  and  biographical 
information  directly  on  self-mailers  and 
other  publications  (newsletters, 
bulletins,  etc.)  and/or  on  penalty  mail 
envelopes  proves  to  be  practical  and 
cost  effective,  this  method  may  also  be 
used.  Photographs  and  biographical 
information  related  to  missing  children 
may  be  printed  on  the  three  types  of 
penalty  mail  envelopes  listed  above, 

(d)  Missing  children  information  shall 
not  be  placed  on  the  "Penalty  Indicia". 
"OCR  Read  Area".  "Bar  Code  Read 
Area",  and  "Return  Address"  areas  of 
standard  letter-size  envelopes  per 
Appendix  A  of  the  OJJDP  guideline  as 
published  in  the  November  8. 1985. 
Federal  Register  (50  FR  46625). 

(e)  The  National  Center  for  Missing 
and  Exploited  Children  (National 
Center)  will  be  the  sole  source  from  • 
which  DOJ  will  acquire  the  camera- 
ready  and  other  photographic  and 
biographical  materials  to  be 
disseminated  for  use  by  DOJ 
organizational  units.  When  printing 
missing  children  information,  DOJ  will 
select  subjects  in  accordance  with  the 
schedule  published  by  the  National 
Center. 

(f)  DOJ  will  remove  all  printed  penalty 
mail  envelopes  and  other  materials  from 
circulation  or  other  use  (i.e.:  Use  or 
destroy)  within  a  three  month  period 
from  the  date  the  National  Center 
receives  information  or  notice  that  a 
child  whose  photograph  and 
biographical  information  have  been 
made  available  to  DOJ  has  been 
recovered  or  that  the  parent(s)  or 
guardian's  permission  to  use  the  child's 
photograph  and  biographical 
information  has  been  withdrawn.  The 
National  Center  will  be  responsible  for 


immediately  notifying  the  DOJ  contact 
person,  in  writing,  of  the  need  to 
withdraw  penalty  mail  envelopes  and 
other  materials  related  to  a  particular 
child  from  circulation.  Photographs 
which  were  reasonably  current  as  of  the 
time  of  the  child's  disappearance  shall 
be  the  only  acceptable  form  of  visual 
media  or  pictorial  likeness  used  on  or  in 
DO)  penalty  mail. 

(g)  DOJ  will  give  priority  to  penalty 
mail  that: 

(1)  Is  addressed  to  members  of  the 
public  and  will  be  received  in  the  United 
States,  its  territories  and  possessions; 
and 

(2)  Is  widely  disseminated  and  read 
by  DOJ  employees  such  as  inter-  and 
intra-agency  publications  and  other 
media. 

(h)  All  DOJ  employee  suggestions, 
ideas  or  recommendations  for 
innovative,  cost-effective  techniques  for 
implementation  of  the  Missing  Children 
Penalty  Mail  Program  should  be 
forwarded  to  the  DOJ  contact  person. 
DOJ  Mail  Managers  shall  hold  biannual 
meetings  to  discuss  the  status  of 
implementation  of  the  current  plan,  and 
to  consider  recommendations  to 
improve  future  plan  implementation. 

(i)  This  shall  be  the  sole  DO] 
regulation  implementing  this  program, 

§  19.4    Cost  and  percentage  estimates. 

It  is  estimated  that  this  program  will 
cost  DOJ  $78,000  during  the  initial  year. 
This  figure  is  based  on  estimates  of 
printing,  inserting,  and  administrative 
costs.  It  is  DOJ's  objective  that  50 
percent  of  DOJ  penalty  mail  contain 
missing  children  photographs  and 
biographical  information  by  the  end  of 
the  first  year  of  the  program. 

§  19.5    Report  to  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 

DOJ  will  compile  and  submit  to 
OJJDP.  by  June  30. 1987.  a  consolidated 
report  on  its  experience  in 
implementation  of  39  U.S.C.  3220(a)(2). 
the  OJJDP  guidelines  and  the  DOJ 
regulation.  The  report  will  consolidate 
information  gathered  from  individual 
DOJ  organizational  units  and  cover  the 
period  February  5. 1986  through  March 
31. 1987.  The  report  will  provide  the 
following  information: 

(a)  DOJ's  experience  in 
implementation,  including  problems 
encountered,  successful  and/or 
innovative  methods  adopted  to  use 
missing  children  photographs  and 
information  on  or  in  penalty  mail,  the 
estimated  number  of  pieces  of  penalty 
mail  containing  such  information,  and 
the  estimated  percentage  of  total  agency 
penalty  mail,  domestic  penalty  mail,  and 
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domestic  penalty  mail  directed  to 
members  of  the  public  which  this 
number  represents. 

(b)  The  estimated  total  cost  to 
implement  the  program,  with  supporting 
detail  (for  example,  printing  cost,  hours 
of  labor  or  labor  cost,  cost  related  to 
withdrawal  of  photographs,  etc.). 

(c)  Recommendations  for  changes  in 
the  program  which  would  make  it  more 
effective. 

§19.6    Responslt>lllty  of  DOJ 
organizational  units  for  program 


procedurvs. 

(a)  The  General  Services  Staff.  Justice 
Management  Division  (JMD).  will  be  the 
liaison  between  the  National  Center  and 
the  principal  organizational  units  of  the 
Department.  The  General  Services  Staff. 
JMD  shall  be  responsible  for 

(1)  Developing  and  disseminating 
Departmentwide  guidelines  and 
monitoring  the  implementation  of  the 
Missing  Children  Penalty  Mail  Program. 

(2)  Ordering  camera-ready  copies  and 
other  photographic  and  biographical 
material  from  the  National  Center,  using 
the  format  established  by  the  Center, 
and  distributing  the  material  within  the 
Department  of  Justice. 

(3)  Immediately  notifying  DOJ 
components,  in  writing,  of  the  need  to 
use  or  withdraw  from  circulation,  within 
90  days,  penalty  mail  envelopes,  inserts 
and  other  material  related  to  a 
recovered  child  or  child  whose  parent(s) 
or  guardian  has  withdrawn  consent  to 
use  the  photograph  and  biographical 
information.  See  28  CFR  §  0.1, 
Organizational  Structure  of  the 
Department  of  Justice,  for  a  listing  of 
DOJ  principal  organizational  units 
designated  as  components. 

(4)  Collecting,  analyzing  and 
consolidating  cost,  mail  volume  data 
and  other  program  related  information 
and  reporting  to  OJJDP,  by  June  30, 1987, 
on  DOJ's  experience  in  implementing  the 
program. 

(5)  Conducting  biannual  meetings  with 
selected  components  contacts  to  discuss 
current  plans  and  solicit  suggestions 
and/or  recommendations  for  innovative 
and  cost  effective  techniques  to  enhance 
the  success  of  the  program. 

(6)  Providing  guidance  and  assistance 
to  components  in  internal  program 
development  and  implementation. 

(7)  Maintaining  a  list  of  DOJ  personnel 
assigned  to  serve  as  Missing  Children 
Program  Coordinators  for  the 
components. 

(b)  Bureau  Mail  Managers  and 
components  Executive/ Administrative 
Officers  shall  be  responsible  for: 

(1)  Establishing  and  implementing 
internal  procedures  and  guidelines  for 


the  dissemination  and  use  of  missing 
children  photographs  and  biographical 
information  on  or  in  domestic  penalty 
mail.  For  example,  the  Bureau  Mail 
Manager  will  provide  guidance  to 
Bureau  o^ces  on  the  types  of  missing 
children  information  which  are 
available  for  use  on  or  in  penalty  mail 
and  establish  procedures  for  obtaining 
and  using  the  information,  as 
appropriate. 

(2)  Identifying  and  reviewing 
publications  and  other  Bureau  media  for 
suitable  use  in  disseminating  missing 
children  photographs  and  information 
and  obtaining  approval  for  its  use  from 
the  originating  office. 

(3)  Ensuring  that  all  printed  penalty 
mail  envelopes,  inserts,  and  other 
penalty  mail  material  containing 
photographs  and  biographical 
information  on  a  missing  child  are  used 
or  removed  from  circulation  or  other  use 
within  90  days  fi-om  the  date  of  DOJ 
notification  by  the  National  Center  to 
withdraw  material  for  that  child. 

(4)  Designating  Missing  Children 
Coordinator(s)  at  headquarters  and  in 
each  component  and  field  office 
participating  in  the  program. 

(5)  Arranging  for  printing  and/or 
acquisition  through  designated  channels, 
adequate  supplies  of  inserts  or  penalty 
mail  envelopes  and  other  materials 
containing  photographs  and 
biographical  data  related  to  missing 
children. 

(6)  Collecting  and  reporting  to  the 
General  Services  Staff,  Justice 
Management  Division,  the  information 
identified  in  §  19.5  above  as  required  for 
inclusion  in  the  DOJ's  consolidated 
report  to  OJJDP. 

(c)  Component  and  Bureau  Missing 
Children  Program  Coordinators  shall  be 
responsible  for: 

(1)  Insuring  that  adequate  supplies  of 
envelopes  or  inserts  are  ordered, 
received  or  disseminated  for  use  within 
the  organizational  unit  or  requesting 
camera-ready  copy  for  printing  from  the 
DOJ  contact  person  using  a  written  form 
to  be  established  by  DOJ  Guideline. 

(2)  Ensuring  that  the  acquisition  and 
use  of  missing  children  information 
through  inserts  or  printing  of  these 
materials  in  publications  or  on 
envelopes  is  approved  by  appropriate 
authority  within  the  organizational  unit. 

(3)  Maintaining  and  disseminating 
supplies  of  inserts,  envelopes,  and 
camera-ready  copy  (for  publications)  to 
personnel  who  prepare  domestic  penalty 
mail  for  dispatch  through  the  U,S.  Postal 
Service. 

(4)  Notifying  employees  within  their 
organizational  unit  to  use  or  remove 
from  circulation  all  printed  penalty  mail 
envelopes,  inserts,  and  other  material 


containing  a  photograph  and 
biographical  information  on  a  missing 
child  within  90  days  from  the  date  of 
DOJ  notification  by  the  National  Center 
to  withdraw  material  for  that  child. 

(5)  Serving  as  the  central  point  of 
contact  within  their  organizations  for  all 
matters  relating  to  the  Missing  Children 
Penalty  Mail  Program. 

(6)  Collecting  and  reporting  essential 
management  information  relating  to  the 
implemention  of  this  program  within 
their  organizational  unit  and  reporting 
this  information  to  the  appropriate 
Bureau  Mail  Manager  or  component 
Executive/Administrative  Officer. 

(d)  Missing  children  pictures  and 
biographical  information  shall  not  be: 

(1)  Printed  on  penalty  mail  envelopes, 
inserts,  or  other  materials  which  are 
ordered  and/or  stocked  in  quantities 
which  represent  more  than  a  90  day 
supply. 

(2)  Printed  on  blank  pages  or  covers  of 
pubhcations  that  may  be  included  in  the 
Superintendent  of  Documents'  Sales 
Program  or  are  to  be  distributed  to 
depository  Libraries. 

(3)  Inserted  in  any  envelope  and/or 
publication  the  contents  of  which  may 
be  construed  to  be  inappropriate  for 
association  with  the  Missing  Children 
Penalty  Mail  Program. 

(e)  Each  component  shall  provide  the 
General  Services  Staff,  Justice 
Management  Division,  with  the  name(s), 
telephone  number(s)  and  mailing 
address(es)  of  each  designated  Missing 
Children  Program  Coordinator  within  30 
days  of  the  effective  date  of  this 
regulation. 

(f)  Each  component  shall  submit  a 
quarterly  report  to  the  General  Services 
Staff.  Justice  Management  Division, 
within  5  days  after  the  close  of  each 
Fiscal  Year  quarter  providing  the 
specific  information  identified  in  §  19.5 
concerning  implementation  and 
participation  in  the  program. 

Date:  October  29, 1987. 
Edwin  Meese  III, 
Attorney  General. 
(FR  Doc.  87-27134  Filed  ll-24-«7:  8:45  am) 

BILLING  COOC  4410-01-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army. 
32  CFR  Part  537 

Claims  on  Behalf  of  the  United  States 

agency:  Department  of  the  Army,  DOD. 
action:  Final  rule. 
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summary:  The  Department  of  the  Army 
announces  a  revision  of  the  regulatory 
provisions  controlling  the  processing 
and  settlement  of  administrative  claims 
filed  in  behalf  of  the  Army.  The  revision 
is  necessary  because  of  the  publication 
of  a  revised  regulation,  AR  27-20  (10 
July  1987)  (Claims),  effective  10  August 
1987,  and  the  transfer  of  regulatory 
provisions  concerning  these  claims  from 
AR  27-40  to  AR  27-20.  This  revision  will 
inform  third  parties  of  the  procedures 
controlling  the  processing  and 
settlement  of  these  administrative 
claims  by  the  Army. 

EFFECTIVE  DATE:  November  25, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  A.  Mounts,  Jr.,  Deputy 
Director.  U.S.  Army  Claims  Service, 
Office  of  The  Judge  Advocate  General, 
Fort  Meade.  Maryland  20755-5360,  (301) 
677-7622. 

SUPPLEMENTARY  INFORMATION:  The 

revision  to  Part  537  reflects  the  new  role 
of  the  United  States  Army  Claims 
Service  to  manage  affirmative  claims  for 
the  U.S.  Army. 

Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  the  Army  has  classified  this 
action  as  non-major.  The  effect  of  the 
final  rule  on  the  economy  will  be  less 
than  SlOO  million. 

Regulatory  Flexibility  Act  | 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Secretary  of  the  Army  has  certified 
that  this  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

List  of  Subjects  in  32  CFR  Part  537  | 

Claims.  Foreign  claims.  Tort  claims. 

Dated:  October  22. 1987. 

lack  F.  Lam, 

Colonel.  lA.  Commanding.  United  States 
Army  Claims  Service.  Office  of  The  Judge 
Advocate  General. 

32  CFR  Part  537  is  revised  to  read  as 
follows: 


PART  537-CLAIMS  ON  BEHALF  OF 
THE  UNITED  STATES 

537.1  Claims  for  damage  to  or  loss  or 
destruction  of  Department  of  Army  (DA) 
property. 

537.2  Recovery  of  property  unlawfully 
detained  by  civilians. 

537.6  Maritime  casualties:  claims  in  favor  of 
the  United  States. 

537.7  Maritime  claims. 

Claims  for  the  Reasonable  Value  of  Medkal 
Care  Furnished  by  the  Amy 

537.21  General. 

537.22  Basic  considerations. 

537.23  Predemand  procedures. 

537.24  Post  demand  procedures. 
Authority:  Sec.  3012,  70A  Stat.  157;  10 

U.S.C  3012. 

S  537.1    Clainw  for  Damag*  to  or  LoM  or 
Destruction  of  Department  of  Army  (DA) 
Property. 

(a)  Purpose.  This  section  prescribes, 
within  the  limitations  indicated  in  AR 
27-20  and  in  paragraph  (b)  of  this 
section,  the  procedures  for  the 
investigation,  determination,  assertion, 
and  collection,  including  compromise 
and  termination  of  collection  action,  of 
claims  in  favor  of  the  United  States  for 
damage  to  or  loss  or  destruction  of 
Department  of  the  Army  (DA)  property. 

(b)  Applicability  and  scope.  (1)  Other 
regulations  establish  systems  of 
property  accountability  and 
responsibility;  prescribe  procedures  for 
the  investigation  of  loss,  damage,  or 
destruction  by  causes  other  than  fair 
wear  and  tear  in  the  service;  and 
provide  for  the  administrative  collection 
of  charges  against  military  and  civilian 
personnel  of  the  United  Stalts, 
contractors  and  common  carriers,  and 
other  individuals  and  legal  entities  from 
whom  collection  may  be  made  without 
litigation.  When  the  investigation  so 
prescribed  results  in  preliminary 
indication  of  pecuniary  liability,  and  no 
other  method  of  collection  is  provided, 
the  matter  is  referred  for  action  under 
this  section.  This  relationship  exists 
with  regard  to— 

(i)  Property  under  the  control  of  the 
DA.  (AR  735-11.) 

(ii)  Property  of  the  Defense  Logistics 
Agency  in  the  custody  of  the  DA. 

(iii)  Property  of  nonappropriated  funds 
of  the  DA  (except  Army  and  Air  Force 
Exchange  Service  property).  See  AR 
215-1  and  AR  215-2. 

(iv)  Federal  property  made  available 
to  the  Army  National  Guard  (ARNG). 
(AR  735-11.) 

(2)  This  section  does  not  apply  to — 

(i)  Claims  arising  from  marine 
casualties. 

(ii)  Claims  for  damage  to  property 
funded  by  civil  functions  appropriations. 


(iii)  Claims  for  damage  to  property  of 
the  DA  and  Air  Force  Exchange  Service. 

(iv)  Reimbursements  from  agencies 
and  instrumentalities  of  the  United 
States  for  damage  to  property. 

(v)  Collection  for  damage  to  property 
by  offset  against  the  pay  of  employees 
of  the  United  States,  or  against  amounts 
owed  by  the  United  States  to  common 
carriers,  contractors,  and  States. 

(vi)  Claims  by  the  United  States 
against  carriers,  warehousemen, 
insurers,  and  other  third  parties  for 
amounts  paid  in  settlement  of  claims  by 
members  and  employees  of  the  Army,  or 
the  Department  of  Defense  (EKDD).  for 
loss,  damage,  or  destruction  of  personal 
property  while  in  transit  or  storage  at 
Government  expense. 

(3)  The  commander  of  a  major 
overseas  command,  as  defined  in 
paragraph  (c)(5)  of  this  section,  is 
authorized  to  establish  procedures  for 
the  processing  of  claims  in  favor  of  the 
United  States  for  loss,  damage,  or 
destruction  of  property  which  may.  to 
the  extent  deemed  necessary,  modify 
the  procedures  prescribed  herein.  Two 
copies  of  all  implementing  directives 
will  be  furnished  Commander.  U.S. 
Army  Claims  Service  (USARCS). 
Procedures  will  be  prescribed — 

(i)  To  carry  out  the  provisions  of  DOD 
Directive  No.  5515.8,  assigning  single 
service  claims  responsibility. 

(ii)  To  carry  out  provisions  of  treaties 
and  other  international  agreements 
which  limit  or  provide  special  methods 
for  the  recovery  of  claims  in  favor  of  the 
United  States. 

(c)  Definitions.  For  the  purpose  of  diis 
section  only,  the  following  terms  have 
the  meaning  indicated: 

(1)  Claim.  The  Government's  right  to 
compensation  for  damage  caused  to 
Army  property. 

(2)  Prospective  defendant.  An 
individual,  partnership,  association, 
corporation,  governmental  body,  or 
other  legal  entity,  foreign  or  domestic, 
except  an  instrumentality  of  the  United 
States,  against  whom  the  United  States 
has  a  claim. 

(3)  Damage.  A  comprehensive  term, 
including  not  only  damage  to,  but  also 
loss  or  destruction  of  Army  property. 

(4)  DA  property.  Real  or  personal 
property  of  the  United  States  or  its 
instrumentalities  and,  if  the  United 
States  is  responsible  therefor,  real  or 
personal  property  of  a  foreign 
government,  which  is  in  the  possession 
or  under  the  control  of  the  DA.  one  of  its 
instrumentalities,  or  the  ARNG. 
including  that  property  of  an  activity  for 
which  the  Army  has  been  designated  the 
administrative  agency,  and  that  property 
located  in  an  area  in  which  the  Army 


has  been  assigned  single  service  claims 
responsibility  by  appropriate  DOD 
directive. 

(5)  Major  overseas  command.  U.S. 
Army  Europe;  U.S.  Army  Forces 
Southern  Command;  Eighth  U.S.  Army, 
Korea;  Western  Command;  and  any 
command  outside  the  continental  limits 
of  the  contiguous  States  specially 
designated  by  The  Judge  Advocate 
General  (TJAG)  under  the  provisions  of 
AR  27-20. 

(6)  Area  Claims  Office.  The  principal 
office  for  the  investigation,  assertion, 
adjudication  and  settlement  of  claims, 
staffed  with  qualified  legal  personnel 
under  the  supervision  of  a  Staff  Judge 
Advocate  (SJA)  or  Command  Judge 
Advocate  or  Corps  of  Engineers  district 
or  Command  Legal  Counsel  under 
provisions  of  AR  27-20. 

(7)  Recovery  judge  advocate  (RJA).  A 
JAGC  o^cer  or  legal  adviser 
responsible  for  assertion  and  collection 
of  claims  in  favor  of  the  United  States 
for  medical  expenses  and  property 
damage. 

(d)  Limitation  of  time.  The  Act  of  July 
18. 1966  (80  Stat.  304.  28  U.S.C.  2415) 
established  a  3-year  statute  of 
limitations,  effective  July  19, 1966.  upon 
actions  in  favor  of  the  United  States  for 
money  damages  founded  upon  a  tort.  In 
computing  periods  of  time  excluded 
under  28  U.S.C.  2416,  the  RJA  concerned 
shall  be  deemed  the  official  charged 
with  responsibility  and  will  ensure  that 
action  may  be  brought  in  the  name  of 
the  United  States  within  the  limitation 
period. 

(e)  Foreign  prospective  defendants. 
Except  as  indicated  below,  claims 
within  the  scope  of  this  section  against 
foreign  prospective  defendants  will  be 
investigated,  processed,  and  asserted 
without  regard  to  the  nationality  of  the 
prospective  defendant.  Claims  against 
an  international  organization,  a  foreign 
government  or  a  political  subdivision, 
agency,  or  instrumentality  thereof,  or 
against  a  member  of  the  armed  forces  or 
an  official  or  civilian  employee  of  such 
international  organization  or  foreign 
government,  will  not  be  asserted 
without  prior  approval  of  TJAG. 
Investigation  and  report  thereof, 
together  with  recommendations 
regarding  assertion  and  enforcement, 
will  be  forwarded  through  command 
channels  to  Commander,  USARCS, 
unless  the  provisions  of  applicable 
agreements,  or  regulations  in 
implementation  thereof,  negate  the 
requirement  for  such  investigation  and 
report. 

(f)  Standards  of  liability.  (1)  The 
Government's  right  to  compensation  for 
damage  caused  to  Army  property  will  be 
determined  in  accordance  with  the  law 


of  the  place  in  which  the  damage 
occurred,  unless  other  law  may  properly 
be  applied  under  conflict  of  law  rules. 

(2)  To  the  extent  that  the  prospective 
defendant's  liability  is  covered  by 
insurance,  liability  will  be  determined 
without  regard  to  standards  of 
pecuniary  liability  set  forth  in  other 
regulations.  If  no  insurance  is  available, 
claims  will  be  asserted  under  this 
section  against  military  and  civilian 
employees  of  the  United  States  and  of 
host  foreign  governments  only  where 
necessary  to  complete  the  collection  of 
charges  imposed  upon  such  persons 
under  the  standards  established  by 
other  regulations. 

(g)  Concurrent  claims  under  other 
regulations.  (1)  Claims  for  damage  to 
DA  property  and  claims  for  medical  care 
cognizable  under  {§  537.21  through 
537.24  arising  from  the  same  incident 
will  be  processed  under  the  sections 
applicable  to  each. 

(2)  If  the  incident  giving  rise  to  a  claim 
in  favor  of  the  United  States  also  gives 
rise  to  a  potential  claim  or  suit  against 
the  United  States,  the  claim  in  favor  of 
the  Government  will  be  asserted  and 
otherwise  processed  only  by  an  RJA 
who  has  apparent  authority  to  take  final 
action  on  the  claim  against  the 
Government. 

(h)  Claims  for  less  than  $250.  Such 
claims  need  not  be  asserted  or 
otherwise  processed  under  this  section 
unless  the  facts  and  circumstances 
surrounding  the  incident  indicate  that 
collection  will  be  economically  feasible 
(for  example,  a  good  case  of  liability 
covered  by  insurance]  or  desirable  in 
the  best  interests  of  the  United  States. 

(i)  Repayment  in  kind.  The  RJA  who 
asserts  a  claim  under  this  section  may 
accept,  in  lieu  of  full  payment  of  the 
claim,  the  restoration  of  the  property  to 
its  condition  prior  to  the  incident 
causing  the  damage,  or  the  replacement 
thereof.  Acceptability  of  these  methods 
of  repayment  is  conditioned  upon  the 
certification  of  the  appropriate  staff 
officer  responsible  for  maintenance, 
such  as  is  described  for  motor  vehicles 
in  AR  735-11,  before  a  release  may  be 
executed.  The  authority  conferred  by 
this  paragraph  is  not  limited  to  incidents 
involving  motor  vehicles. 

(j)  Delegation  of  authority.  Subject  to 
the  provisions  of  paragraph  (k)  of  this 
section,  the  authority  conferred  by  AR 
27-20,  to  compromise  claims  and  to 
terminate  collection  action,  with  respect 
to  claims  that  do  not  exceed  $20,000, 
exclusive  of  interest,  penalties  and 
administrative  fees,  is  further  delegated 
as  follows: 

(1)  An  Area  Claims  Office,  as  defined 
in  paragraph  (c)(6)  of  this  section,  is 
authorized  to: 


(i)  Compromise  claims,  provided  the 
compromise  does  not  reduce  the  claim 
by  more  than  $10,000. 

(ii)  Terminate  collection  action, 
provided  the  uncollected  amount  of 
claim  does  not  exceed  $10,000. 

(2)  The  SJA,  or  if  so  designated,  the 
chief  of  the  Command  Claims  Service  of 
a  major  overseas  command,  as  defined 
in  paragraph  (c)(5)  of  this  section,  is 
authorized  to: 

(i)  Compromise  claims,  not  over 
$20,000  without  monetary  limitations. 

(ii)  Terminate  collection  action, 
provided  the  uncollected  amount  of  the 
claim  does  not  exceed  $20,000. 

(k)  Compromise  and  termination  of 
collection  action.  (1)  The  authority 
delegated  in  paragraph  (j)  of  this  section 
to  compromise  claims  will  be  exercised 
in  accordance  with  the  standards  set 
forth  in  4  CFR  Part  104. 

(2)  The  authority  delegated  in 
paragraph  (j)  of  this  section  to  terminate 
collection  action  will  be  exercised  in 
accordance  with  the  standards  set  forth 
in  4  CFR  Part  104. 

(3)  A  debtor's  liability  to  the  United 
States  arising  from  a  particular  incident 
shall  be  considered  as  a  single  claim  in 
determining  whether  the  claim  is  not 
more  than  $20,000,  exclusive  of  interest, 
penalties  and  administrative  fees  for  the 
purpose  of  compromise,  or  termination 
of  collection  action. 

(4)  Only  the  Department  of  Justice 
may  approve  claims  involving: 

(i)  Compromise  or  waiver  of  a  claim 
asserted  for  more  than  $20,000  exclusive 
of  interest,  penalties  and  administrative 
fees. 

(ii)  Settlement  actions  previously 
referred  to  the  Department. 

(iii)  Settlement  where  a  third  party 
files  suit  against  the  United  States  or  the 
individual  federal  tort  feaser  arising  but 
of  the  same  incident. 

(I)  Releases.  The  RJA  who  receives 
payment  of  the  claim  in  full,  or  who 
receives  full  satisfaction  of  an  approved 
compromise  settlement,  is  authorized  to 
execute  a  release.  A  standard  form 
furnished  by  the  prospective  defendant 
or  his  insurer  may  be  executed, 
provided  no  indemnity  agreement  is 
included. 

(m)  Receipts.  The  RJA  may  execute 
and  deliver  to  a  prospective  defendant  a 
receipt  for  payment  in  full,  installment 
payment  or  an  offered  compromise 
payment,  subject  to  approval  of  the  SJA. 
DA  Form  2135-R  (Receipt  for  Payment 
for  Damage  to  or  Loss  of  Government 
Property)  be  used. 
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§537.2    H«eowfyof|K«v«ftyuotawtuiy 
detained  by  civiNaM. 

Whenever  information  is  received  that 
any  property  belonging  to  the  military 
service  of  the  United  States  is 
unlawfully  in  the  possession  of  any 
person  not  in  the  military  service,  the 
procedures  contained  in  AR  735-11. 
Para.  3-15.  Unit  Supply  UPDATE  10. 
should  be  followed. 

§  537.6    Maritime  casualties;  daiina  in  favor 
of  tfw  United  States. 

See  32  CFR  536.60,  which  covers 
claims  on  behalf  of  the  United  States  as 
well  as  claims  against  the  United  States. 

§537.7    MarMme  Claims. 

(a)  Statutory  authority. 
Administrative  settlement  or 
compromise  of  admiralty  and  maritime 
claims  in  favor  of  and  against  the  United 
States  by  the  Secretary  of  the  Army  or 
his  designee,  under  the  direction  of  the 
Secretary  of  Defense,  is  authorized  by 
Army  Maritime  Claims  Settlement  Act 
of  1956  (70A  Stat.  270),  as  amended  (10 
U.S.C.  4801^804,  4806). 

(b)  Related  statutes.  This  statute 
authorizes  the  administrative  settlement 
or  compromise  of  maritime  claims  and 
supplements  the  following  statutes 
under  which  suits  in  admiralty  may  be 
brought;  the  Suits  in  Admiralty  Act  of 
1920  (41  Stat.  525,  46  U.S.C.  741-752);  the 
Public  Vessels  Act  of  1925  (43  Stat.  1112. 
46  U.S.C.  781-790);  the  Extention  of  the 
Admiralty  Act  of  1948  (62  Stat.  496. 46 
U.S.C.  740).  Similar  maritime  claims 
settlement  authority  is  exercised  by  the 
Department  of  the  Navy  under  title  10. 
United  States  Code  (U.S.C.).  sections 
7365.  7621-7623,  and  by  the  Department 
of  the  Air  Force  under  10  U.S.C.  9801 
through  9804,  9806. 

(c)  Scope.  (1)  Section  4803  of  title  10, 
U.S.C.  provides  for  the  settlement  or 
compromise  of  claims  of  a  kind  that  are 
within  the  admiralty  jurisdiction  of  a 
district  court  of  the  United  States  and  of 
claims  for  damage  caused  by  a  vessel  or 
floating  object  to  property  under  the 
jurisdiction  of  the  DA  or  property  for 
which  the  Department  has  assumed  an 
obligation  to  respond  in  damages,  where 
the  net  amount  payable  to  the  United 
States  does  not  exceed  $500,000. 

(2)  Section  4804  of  title  10.  U.S-C,  for 
the  settlement  or  compromise  of  daims 
in  any  amount  for  salvage  services 
(including  contract  salvage  and  towage) 
performed  by  the  DA  for  any  vessel.  The 
amounts  of  claims  for  salvage  services 
are  based  upon  per  diem  rates  for  the 
use  of  salvage  vessels  and  other 
equipment;  and  materials  and 
equipment  damaged  or  lost  during  the 
salvage  operation.  The  sum  claimed  is 
intended  to  compensate  the  United 


States  for  operational  costs  only, 
reserving,  however,  the  right  of  the 
Government  to  assert  a  claim  on  a 
salvage  bonus  basis,  in  accordance  with 
commercial  practice,  in  an  appropriate 
case. 

(d)  Amounts  exceeding  $500,000. 
Maritime  claims  in  favor  of  the  United 
States,  except  claims  for  salvage 
services,  may  not  be  settled  or 
compromised  under  this  section  at  a  net 
amount  exceeding  $500,000  payable  to 
the  United  States.  However,  all  such 
claims  otherwise  within  the  scope  of 
this  section  will  be  investigated  and 
reported  to  the  Commander.  USARCS. 

(e)  Civil  works  activities.  Rights  of  the 
United  States  to  fines,  penalties, 
forfeitures,  or  other  special  remedies  in 
connection  with  the  protection  of 
navigable  waters,  the  control  and 
improvement  of  rivers  and  harbors, 
flood  control,  and  other  functions  of  the 
Corps  of  Engineers  involving  civil  woiks 
activities,  are  not  dealt  with  in  this 
section.  However,  claims  for  money 
damages  which  are  civil  in  nature, 
arising  out  of  civil  works  activities  of 
the  Corps  of  Engineers  and  otherwise 
under  this  section,  for  which  an 
adequate  remedy  is  not  available  to  the 
Chief  of  Engineers,  may  be  processed 
under  this  section. 

(f)  Delegation  .of  authority.  Where  the 
amount  to  be  received  by  the  United 
States  is  not  more  than  $10,000,  claims 
under  this  section,  except  claims  for 
salvage  services,  paragraph  (c)(2)  of  this 
section,  may  be  settled  or  compromised 
by  the  Commander,  USARCS,  or 
designee,  subject  to  such  limitations  as 
may  be  imposed  by  the  Commander. 
USARCS  and  by  engineer  area  claims 
offices,  subject  to  such  limitations  as 
may  be  imposed  by  the  Chief  of 
Engineers. 

(g)  Demands.  Demand  for  the  payment 
of  claims  in  favor  of  the  United  States 
under  this  section  may  be  made  by  the 
Commander.  USARCS.  or  designee. 

Claims  for  the  Reasonable  Value  of 
Medical  Care  Furnished  by  the  Army 

§  537.21    General. 

(a)  Authority.  The  regulations  in 
§§  537.21-537.24  are  in  implementation 
of  the  Act  of  September  25, 1962  (76  Stat. 
593,  42  U.S.C.  2651-3),  Executive  Order 
Number  11060  (27  FR 10925),  and 
Attorney  General's  Order  Number  289- 
62.  as  amended  (28  CFR  Part  43). 
providing  for  the  recovery  of  the 
reasonable  value  of  medical  care 
furnished  or  to  be  furnished  by  the 
United  States  to  a  person  on  account  of 
injury  or  disease  incurred  after 
December  31, 1962,  under  circumstances 


creating  a  tort  liability  upon  some  third 
person. 

(b)  Applicability  and  scope.  (1) 
Sections  537.21  through  537.24  apply  to 
all  claims  for  the  reasonable  value  of 
medical  services  furnished  by  or  at  the 
expense  ef  Ihe  Army  which  result  from 
incidents  occurring  on  or  after  March  1, 
1969.  Cases  which  arise  from  incidents 
occurring  prior  to  that  date: 

(i)  And  which  are  the  responsibility  of 
an  SJA  or  JA  who  is  designated  an  RJA 
will  be  processed  under  S§  537.21 
through  537.24: 

(ii)  And  which  are  the  responsibility 
of  an  SJA  or  JA  not  so  designated  will 
be  processed  under  the  predecessor 
regulation  until  either  completed  or 
transferred. 

(2)  The  procedures  prescribed  herein 
are  to  be  employed  within  the  DA  for 
the  investigation,  determination, 
assertion,  and  collection,  including 
compromise  and  waiver,  in  whole  or  in 
part,  of  claims  in  favor  of  the  United 
States  for  the  reasonable  value  of 
medical  services  furnished  by  or  at  the 
expense  of  DA.  TJAG  provides  general 
supervision  and  control  of  the 
investigation  and  assertion  of  claims 
arising  under  the  Federal  Medical  Care 
Recovery  Act 

(3)  In  Continental  U.S..  Army  SJA's 
and  RJA's  will  be  assigned 
responsibility  under  55  537.21  through 
537.24  on  a  geographical  area  basis. 

(4)  The  commander  of  any  major 
overseas  command  specified  in 
paragraph  (c)(5)  of  this  section  is 
authorized  to  modify  the  procedures 
prescribed  herein  to  accommodate  any 
special  circumstances  which  may  exist 
in  the  command. 

(5)  Claims  for  medical  care  furnished 
by  the  DA  on  a  reimbursable  basis  (see 
table  1.  AR  40-3)  ordinarily  will  be 
forwarded  for  processing  directly  to  the 
Federal  department  or  agency 
responsible  for  reimbursement. 

(c)  Definitions.  For  the  purpose  of 
55  537.21  through  537.24  only,  the 
following  terms  have  the  meaning 
indicated. 

(1)  Claim.  The  Government's  right  to 
recover  from  a  prospective  defendant 
the  reasonable  value  of  medical  care 
furnished  to  each  injured  party. 

(2)  Medical  care.  Includes 
hospitalization,  out-patient  treatment, 
dental  care,  nursing  service,  drugs,  and 
other  adjuncts  such  as  prostheses  and 
medical  appliances  furnished  by  or  at 
the  expense  of  the  United  States. 

(3)  Injured  party.  The  person  who 
received  an  injury  or  contracted  a 
disease  which  resulted  in  the  medical 
care.  Such  person  may  be  an  active  duty 
or  retired  member,  a  dependent,  or  any 


other  person  who  is  eligible  for  medical 
care  at  DA  expense.  See  section  III.  AR 
40-3.  and  55  577.60  through  577.71  of  this 
chapter. 

(4)  Prospective  defendant.  A  person 
other  than  the  injured  party.  An 
individual  partnership,  association, 
corporation,  governmental  body,  or 
other  legal  entity,  foreign  or  domestic, 
against  whom  the  United  States  has  a 
claim. 

(5)  Major  overseas  command.  U.S. 
Anny  Forces  Southern  Command;  the 
U.S.  Army.  Europe;  Eighth  U.S.  Army. 
Korea;  Western  Command;  and  any 
command  outside  the  continental  limits 
of  the  contiguous  states  specially 
designated  by  TJAG  under  the 
provisions  of  AR  27-20. 

(6)  Recovery  judge  advocate.  A  JAGG 
officer  or  legal  adviser  responsible  for 
assertion  and  collection  of  claims  in 
favor  of  the  United  States  for  medical 
expenses. 

§  537.22    Basic  considerations. 

(a)  The  right  of  recovery — (1) 
Applicable  law.  The  right  of  the  United 
States  to  recover  the  reasonable  value 
of  medical  care  furnished  or  to  be 
furnished  an  injured  party  is  based  on 
the  Federal  Medical  Care  Recovery  Act. 
It  accrues  simultaneously  with  the 
accrual  of  the  injured  party's  right  to 
recover  damages  from  the  prospective 
defendant  but  is  independent  of  any 
claim  which  the  injured  person  may 
have  against  the  prospective  defendant. 
Recovery  is  allowed  only  if  the  injury  or 
diseases  resulted  from  circumstances 
creating  a  tort  liability  under  the  law  of 
the  place  where  the  injury  occurred. 

(2)  Time  limitation.  The  Act  of  18  July 
1966  (28  U.S.C.  2415  et  seq.)  establishes 
a  3-year  statute  of  limitation  upon 
actions  in  favor  of  the  United  States  for 
money  damages  founded  upon  a  tort. 
The  RJA  will  take  appropriate  steps 
within  the  Hmitation  period  to  assure 
that  necessary  legal  action  is  not  barred 
by  the  statute. 

(3)  Amount.  The  Government's  right  of 
recovery  is  limited  to  amounts  expended 
or  to  be  expended  by  the  United  States 
for  medical  care  from  other  than  Federal 
sources,  and  to  amounts  determined  by 
the  rates  established  by  the  Office  of 
Management  and  Budget  for  medical 
care  from  Federal  sources,  less  any 
amounts  reimbursed  by  the  injured 
party. 

(b)  Certain  prospective  defendants — 
(1)  U.S.  Government  agencies.  No  claim 
will  be  asserted  against  any  department, 
agency,  or  instrumentaUty  of  the  United 
States. 

(2)  U.S.  personnel.  Claims  against  a 
member  of  the  uniformed  services;  or  an 
employee  of  the  United  States,  its 


agencies  or  instrumentalities;  or  a 
dependent  of  a  service  member  or  an 
employee  will  not  be  asserted  unless  the 
prospective  defendant  has  the  benefit  of 
liability  insurance  coverage  or  was 
guilty  of  gross  negligence  or  willful 
misconduct.  If  simple  negligence 
occurring  in  the  scope  of  a  member's  or 
employee's  employment  is  the  basis  of 
the  claim,  no  claim  will  be  asserted  if 
such  claim  is  excluded  from  the 
coverage  of  the  liability  insurance  policy 
involved.  No  claim,  in  the  absence  of 
specific  statutory  authorization,  will  be 
made  directly  against  a  member  or 
employee,  or  his  or  her  dependents  for 
injuries  sustained  to  himself  or  herself 
through  acts  of  simple  negligence,  gross 
negligence,  or  willful  misconduct. 

(3)  Government  contractors.  Claims, 
the  cost  or  expense  of  which  may  be 
reimbursable  by  the  United  States  under 
the  terms  of  a  contract,  will  not  be 
asserted  against  a  contractor  without 
the  prior  approval  of  USARCS.  Such 
claims  will  be  investigated  and  the 
report  thereof,  which  will  include 
citation  to  the  specific  contract  clauses 
involved  and  recommendations 
regarding  assertion  will  be  forwarded 
through  command  channels  to 
Commander.  USARCS. 

(4)  Foreign  persons.  Claims  within  the 
scope  of  55  537.21  through  537.24  against 
foreign  prospective  defendants  will  be 
investigated,  processed,  and  asserted 
without  regard  to  the  nationality  of  the 
prospective  defendant,  unless  such 
action  is  precluded  by  treaty  or 
international  agreement.  Claims  against 
an  international  organization,  or  foreign 
government,  will  be  investigated  and 
reports  thereof,  together  with 
recommendations  regarding  assertion 
and  enforcement,  will  be  forwarded 
through  command  channels  to 
Commander,  USARCS. 

(5)  National  Guard  Members.  Claims 
arising  from  the  tortious  conduct  of  NG 
members  will  be  investigated  and  if 
assertion  appears  appropriate,  a 
recommendation  shall  be  made  to 
Commander,  USARCS. 

(c)  Concurrent  claims  under  other 
regulations — (1)  Section  537.1.  Claims 
for  medical  care  and  claims  for  damage 
to  DA  property  arising  from  the  same 
incident  will  be  processed  by  the  RJA  in 
accordance  with  5  537.1(g).  If  an  RJA 
lacks  settlement  authority  sufficient  to 
settle  a  concurrent  claim  under  5  537.1, 
he  may  request  additional  authority 
under  that  section  from  the  appropriate 
major  overseas  command  SJA  or  area 
claims  authority,  who  may  delegate  such 
additional  authority  in  an  amount  not 
exceeding  his  own  settlement  authority. 
Where  time  is  of  the  essence,  telephonic 
delegations  of  authority  are  encouraged, 


provided  they  are  confirmed  in  a  writing 
which  will  be  made  a  part  of  the  case 
file. 

(2)  Counterclaims.  Claims  for  medical 
care  and  claims  against  the  United 
States  which  arise  from  the  same 
incident  will  be  processed  by  the  RJA  in 
accordance  with  5  537.1(g||2).  If  an  RJA 
lacks  authority  sufficient  to  settle  the 
claim  against  the  Government,  he  will 
coordinate  his  action  with  that  claims 
echelon  which  has  the  necessary 
authority  to  settle  the  particular  claim 
against  the  United  States. 

(d)  Claims  for  less  than  $250.  Such 
claims  need  not  be  asserted  or 
otherwise  processed,  unless  the  facts 
and  circumstances  surrounding  the 
incident  indicate  that  collection  will  be 
economically  feasible  (for  example,  a 
good  case  of  liability  covered  by 
insurance)  or  desirable  in  the  best 
interests  of  the  United  States. 

§  537.23    Predemand  Procedures. 

(a)  Relations  with  the  injured  party — 
(1)  Advice.  The  injured  party,  or,  in 
appropriate  cases,  his  guardian,  next-of- 
kin,  personal  representative,  or  the 
executor  or  administrator  of  his  estate, 
will  be  advised  of  the  following: 

(i)  That  under  the  Act  of  September 
25, 1962  (76  Stat.  593,  42  U.S.C.  2651-3, 
the  United  States  may  be  entitled  to 
recover  the  reasonable  value  of  medical 
care  furnished  or  to  be  furnished  him  in 
the  future  from  the  person  or  persons 
who  injured  him,  or  who  were  otherwise 
responsible  for  his  injury  or  disease;  and 

(ii)  That  if  he  is  otherwise  entitled  to 
legal  assistance  under  AR  27-3,  he 
should  seek  guidance  from  a  legal 
assistance  officer  regarding  any  claim 
he  may  have  for  personal  injury;  and 

(iii)  That  he  is  required  to  cooperate  in 
the  prosecution  of  all  actions  of  the 
United  States  against  the  person  or 
persons  who  injured  him;  and 

(iv)  That  he  is  required  to  furnish  a 
complete  statement  regarding  the  facts 
and  circumstances  surrounding  the 
incident  which  resulted  in  the  injury  or 
disease;  and 

(v)  That  he  is  required  to  furnish 
information  concerning  any  legal  action 
brought  or  to  be  brought  by  or  against 
the  prospective  defendant,  or  to  furnish 
the  name  and  address  of  the  attorney 
representing  him;  and 

(vi)  That  he  should  not  execute  a 
release  or  settle  any  claim  which  he  may 
have  as  a  result  of  his  injury  without 
first  notifying  the  RJA. 

(2)  Statement.  A  written  statement 
will  be  obtained  from  the  injured  party, 
or  his  representative,  in  which  he 
acknowledges  receipt  of  the  advice  in 
paragraph  (a)(1)  of  this  section,  and 
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provides  the  information  required  by 
paragraphs  (a)(1)  fiv)  and  (v)  of  this 
section.  If  the  injured  party  or 
representative  fa  ih  or  refuses  to -furnish 
necessary  information  or  cooperatioa 
the  originator  of  the  notification  of 
potential  claims  may  be  requested  to 
withhold  records  as  to  medical  histoiy. 
diagnoses,  findings,  and  treatment,  from 
the  injured  party  or  ariyone  acting  on  his 
behalf  pending  compliance  with  the 
requirements  in  paragraph  {a)(l)  of  this 
section.  Mere  refusal  by  the  injured 
party  or  his  representative  to  include  the 
Government's  claim  in  his  claim  is  not 
sufficient  basis,  by  itseff,  for  this  action, 
(b)  Determination  and  assertion — (1) 
Liability.  The  RjA  will  review  all  the 
evidence  including  any  claims  officer's 
report  of  investigation  and,  after 
assuring  completeness  of  the  file,  will 
make  a  written  determination  as  to  the 
liability  of  the  prospective  defendant 
and  note  his  reasons  for  such 
determination. 

(2)  Value.  If  the  RjA  determines  that 
the  prospective  defendant  is  liable,  he 
will  also  ascertain  the  reasonable  value 
of  medical  care  furnished  or  to  be 
furnished  to  the  injured  party,  in 
accordance  with  §  537.22(a)(3)  and  rates 
established  by  the  Office  of 
Management  and  Budget.  When  a 
military  member  has  been  retained  in  a 
military  hospital  for  administrative 
reasons,  or  where  the  patient  was 
absent  from  the  hospital  or  was  in  a 
purely  convalescent  status,  the  amount 
of  the  claim  will  be  recomputed  to  apply 
the  outpatient  rate,  if  under 
circumstances  warranting  only 
outpatient  treatment  in  a  civilian     j 
hospital  or  eliminate  such  periods 
altogether  if  the  injured  party  received 
no  treatment  during  those  periods.  In 
making  these  determinations  the  RJA 
will  coordinate  with  the  registrar  or 
other  responsible  official  of  the  hospital 
orimedical  unit  in  his  area  of  I 

responsibility.  ' 

(3)  Amount.  In  the  event  of  doubt 
concerning  the  extent  of  medical  care 
furnished  or  to  be  furnished  an  injured 
party,  the  RJA  will  assert  the  claim  in  an 
indefinite  amount.  Demand  will  be  made 
in  a  definite  amount  at  the  earliest 
possible  date,  based  on  an  estimate  of  a 
reasonable  value  of  medical  care  to  be 
furnished,  if  appropriate.  The  R{A  will 
assure  that  the  file  contains  complete 
statements  of  the  value  of  medical  care 
furnished,  including  all  charges  by 
civilian  physicians,  medical  technicians 
and  civilian  hospitals.  i 

§537.24    Post  Demand  Procedures. 

(a)  Coordination  with  the  injured 
party's  claim.  (1)  Every  effort  will  be 
made  to  coordinate  action  to  collect  the 


claim  of  the  United  States  with  the 
injured  party's  action  to  collect  his  own 
claim  for  damages,  in  order  that  the 
injured  party's  recovery  for  his  damages, 
other  than  ■the  reasonable  value  of 
medical  care  furnished  or  to  be 
furnished  by  the  United  States,  is  not 
prejudiced  by  the  Government's  claim. 
(2)  Attorneys  representing  an  injured 
party  may  be  authorized  to  assert  the 
Government's  claim  as  an  item  of 
special  damages  in  their  client's  claim  or 
suit.  Any  agreement  to  this  effect  will  be 
in  writing,  and  the  agreement  should 
expressly  recognize  the  fact  that  counsel 
fees  may  be  neither  paid  by  the 
Government  (5  U.S.C.  3106)  nor 
computed  on  the  basis  of  the 
Government's  portion  of  the  recovery. 
The  agreement  must  also  require  the 
Government's  permission  to  settle. 
Attorneys  may  withdraw  from  such 
agreements  on  reasonable  notice. 

(3)  If  the  injured  party,  denies  or  his 
attorney  or  legal  representative,  fails  or 
refuses  to  cooperate  in  the  prosecution 
of  the  claim  of  the  United  States, 
independent  collection  action  will  be 
vigorously  pursued. 

(b)  Independent  collection  action. 
Unless  suit  between  the  injured  party 
and  the  prospective  defendant  is 
pending,  all  available  administrative 
collection  procedures  will  be  followed 
prior  to  reference  of  the  claim  to  the 
Department  of  Justice  under  paragraph 
(e)  of  this  section.  Direct  contact  with 
the  prospective  defendant's  insurer,  if 
known,  is  desirable.  If  the  prospective 
defendant  is  an  uninsured  motorist, 
timely  and  appropriate  action  will  be 
taken  to  collect  the  claim,  or  to  request 
suspension  of  driving  and  registration 
privileges  under  the  applicable 
uninsured  motorist  fund  statute,  or  to 
seek  compensation  from  the  victim's 
insurer,  or  otherwise  under  financial 
responsibility  laws. 

(c)  Delegation  of  authority.  Subject  to 
the  provisions  of  paragraphs  (d)  and  (e) 
of  this  section,  authority  to  compromise 
or  waive,  in  whole  or  in  part,  claims  of 
the  United  States  not  in  excess  of 
$40,000  exclusive  of  interest  penalties 
and  administrative  fees  is  delegated  as 
follows: 

(1)  The  Area  Claims  Office  as  defined 
in  paragraph  (c)(6)  of  S  537.1  is 
authorized  to: 

(i)  Compromise  claims,  provided  the 
compromise  does  not  reduce  the  claim 
by  more  than  $15,000;  and 

(ii)  Waive  claims  for  the  convenience 
of  the  Government  (but  not  on  account 
of  undue  hardship  upon  the  injured 
party)  provided  the  uncollected  amount 
of  the  claim  does  not  exceed  $15,000. 

(2)  TJAG,  The  Assistant  Judge 
Advocate  General,  Commander. 


USARCS  or  designee  and  ihe  ^  A.  or  if 
80  designated,  the  Chief  of  the 
Command  Claims  Service  of  a  major 
overseas  command  as  defined  in 
paragraph  (cMS)  of  {  537.21  is 
authorized: 

(i)  To  compromise  without  limitation; 
and 

(ii)  To  waive,  in  whole  or  in  part — 

(A)  For  the  convenience  of  the 
Government,  or 

(B)  If  he  determines  that  collection 
thereof  would  result  in  undue  hardship 
upon  ihe  injured  party. 

(d)  Compromise  and  waiver  of 
claims— {1)  General.  A  debtee's  liability 
to  the  United  States  arising  from  a 
particular  incident  will  be  considered  as 
a  single  claim  in  determining  whether 
the  claim  is  not  more  than  $40,000.  for 
the  purpose  of  compromise  or  waiver. 
Claims  not  resolved  within  the 
delegation  of  authority  stated  in  this 
section  or  referred  to  the  Department  of 
Justice,  will  be  forwarded  to 
Commander,  USARCS.  A  clahn  file 
forwarded  to  higher  authority  will 
contain  a  memorandum  of  opinion 
supported  by  necessary  exhibits. 

(2)  Compromise,  (i)  The  authority 
delegated  in  paragraph  (c)  of  this  section 
to  compromise  claims  will  be  exercised 
in  accordance  with  standards  set  forth 
in  4  CFR  Part  103.  When  available  funds 
are  insufficient  to  satisfy  both  the  claim 
of  the  United  States  and  that  of  the 
injured  party,  the  claim  of  the  United 
States  will  be  compromised  to  the 
extent  required  to  achieve  an  equitable 
apportionment  of  the  available  funds, 
(ii)  If  appropriate,  a  request  by  the 
injured  party  or  his  attorney  for  waiver 
on  the  ground  of  undue  hardship  may  be 
treated  initially  as  a  suggestion  for 
compromise  with  the  tortfeasor,  and  the 
conipromised  amount  of  the  claim  of  the 
United  States  will  be  determined.  In 
such  cases.  RJA's  may  make  offers  of 
compromise  within  their  delegated 
authority.  RJA's  may  also  make 
counteroffers  within  their  delegated 
authority  to  offers  of  compromise 
beyond  their  delegated  authority.  If 
settlement  within  the  limits  of  delegated 
authority  is  not  achieved,  the  claim  will 
bexeferred  to  higher  authority. 

(iii)  When  time  is  a  factor.  SJA  or 
major  overseas  command  staff  JA's  may 
make  telephonic  delegation  within  their 
compromise  authority  on  a  case  by  case 
basis.  When  such  verbal  delegations  are 
made,  they  will  be  confirmed  in  writing 
and  the  writing  included  in  the  case  file. 
(3)  Waiver  (i)  The  authority  delegated 
in  paragraph  (c)  of  this  section  to  waive 
claims  for  the  convenience  of  the 
Government  will  be  exercised  in 


accordance  with  standards  set  forth  in  4 
CFR  Part  103. 

(ii)  If  the  injured  party  or  his  attorney 
requests  waiver  of  the  full  or  any 
compromised  amount  of  the  claim  on  the 
ground  of  undue  hardship,  and  the 
request  may  not  be  appropriately 
treated  under  paragraph  (dj(2)(ii)  of  this 
section,  the  file  will  be  forwarded  to 
appropriate  major  overseas  command 
claims  authority  or  Commander, 
USARCS.  For  the  purpose  of  evaluation 
of  the  request  for  waiver,  the  file  will 
include  detailed  information  concerning 
the  reasonable  value  of  the  injured 
party's  claim  for  permanent  injury,  pain 
and  suffering,  decreasing  earning  power, 
and  other  items  of  special  damages, 
pension  rights,  and  other  Government 
benefits  accruing  to  the  injured  party; 
and  the  present  and  prospective  assets, 
income,  and  obligations  of  the  injured 
party,  and  those  dependent  on  him. 

(iii)  In  the  event  an  affirmative 
determination  is  made  by  T7AG  that,  as 
a  result  of  the  collection  of  the 
Government's  claim  the  injured  party 
has  suffered  an  undue  hardship,  the  RJA 
will  be  authorized  to  direct  issuance  df 
the  amount  waived  to  the  injured  party. 

(4)  A  file  forwarded  to  higher 
authority  for  waiver  of  compromise 
consideration  will  contain  a 
memorandum  by  the  RJA  giving  his 
assessment  of  the  case  and  his 
recommendation  with  regard  to  the 
approval  or  denial  of  the  requested 
compromise  or  waiver. 

(e)  Only  the  Department  of  Justice 
may  approve  claims  involving — (1) 
compromise  or  waiver  of  a  claim 
asserted  for  more  than  $40,000  exclusive 
of  interest,  penalties  or  administrative 
fees. 

(2)  Settlement  actions  previously 
referred  to  the  Department. 

(3)  Settlement  where  a  third  party  files 
suit  against  the  United  States  on  the 
injured  party  arising  out  of  the  same 
incident. 
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summary:  Interest  administrative  costs 
of  collection,  court  costs,  and  marshal 
fees  are  now  being  charged  on 
overpayments  of  educational  assistance 
allowance.  At  times  a  veteran  will 
discharge  sudi  a  debt  in  bankruptcy,  or 
the  debt  will  be  waived  or 
compromised.  TTre  pertinent  section  of 
title  38  of  the  Code  of  Federal 
Regulations  is  amended  to  provide  that 
when  any  of  these  actions  occurs  with 
regard  to  a  debt  incurred  under  the  Post- 
Vietnam  Era  Veterans  Educational 
Assistance  Program  (VEAI^.  an 
unrecovered  portion  of  interest 
administrative  costs  of  collection,  court 
costs  or  marshal  fees  will  not  result  in  a 
charge  against  a  veteran's  entitlement  to 
educational  assistance  allowance. 
EFRcnvE  date:  September  2, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
June  C.  Schaeffer  (225),  Assistant 
Director  for  Education  Policy  and 
Program  Administration.  Vocational 
Rehabilitation  and  Education  Service. 
Department  of  Veterans  Benefits. 
Veterans  Administration,  810  Vermont 
Avenue  NW..  Washington.  DC  (202) 
233-2092. 

SUPPLEMENTARY  INFORMATION:  On 
pages  17990  and  17991  of  the  Federal 
Register  of  May  13. 1987.  there  was 
published  a  notice  of  intent  to  amend 
Part  21  to  provide  a  rule  for  making 
charges  against  entitlement  when  an 
overpayment  of  benefits  under  VEAP 
occurs  and  the  recipient  of  the 
overpayment  discharges  the  debt  in 
bankruptcy  or  the  debt  is  waived  or 
compromised.  Interested  people  were 
given  28  days  to  submit  objections, 
suggestions  or  comments.  'The  Veterans 
Administration  (VA)  and  the 
Department  of  Defense  received  one 
letter  on  the  subject.  The  letter  writer 
stated  that  he  had  no  comments  to 
make.  Accordingly,  the  VA  and  the 
Department  of  Defense  are  making  the 
regulation  final. 

The  VA  and  the  Department  of 
Defense  have  determined  that  this  final 
regulation  does  not  contain  a  major  rule 
as  that  term  is  defined  in  E.0. 12291, 
entitled  Federal  Regulation.  The 
regulation  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  for 
anyone.  It  will  have  no  significant 
adverse  effects  on  competitioa 
employment  investment,  productivity, 
innovation,  or  on  the  abihty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Administrator  of  Veterans  Affairs 
and  the  Secretary  of  Defense  have 
certified  that  this  final  regulation  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  60S(b).  the  final 
regulation,  therefore,  is  exempt  from  the 
initial  and  final  regulatory  Hexibility 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  regulation  affects  only 
individuals.  It  will  have  no  significant 
economic  impact  on  small  entities,  i.e.. 
small  businesses,  small  private  and 
nonprofit  organizations  and  small 
governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.120. 

list  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims.  Education.  Grants 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved;  September  2. 1987. 
Thomss  K.  Turoage. 

Administrator. 

Approved:  October  15. 1987. 
A.  Lukeman. 

Lieutenant  General.  USMC,  Deputy  AssislanI 
Secretary  of  Defense  (Military  Manpower  and 
Personnel  Policy  I. 

In  38  CFR  Part  21,  Vocational 
Rehabilitation  and  Education,  §  21.5076 
is  revised  as  follows: 

§  21.5076    Entitlement  ctiarge— 
overpayment  cases. 

(a)  Overpayment  cases.  The  VA  will 
make  a  charge  against  an  individual's 
entitlement  of  an  overpayment  of 
educational  assistance  allowance  only 
if: 

(1)  The  overpayment  is  discharged  in 
bankruptcy;  or 

(2)  The  VA  waives  the  overpayment 
and  does  not  recover  it;  or 

(3)  The  overpayment  is  compromised. 
(Authority:  38  U.S.C.  1631) 

(b)  Debt  discharged  in  bankruptcy  or 
is  waived.  If  the  overpayment  is 
discharged  in  bankruptcy  or  is  waived 
and  is  not  recovered,  the  entitlement 
charge  will  be  at  the  appropriate  rate  for 
the  elapsed  period  covered  by  the 
overpayment  (exclusive  of  interest, 
administrative  costs  of  collection,  court 
costs  and  marshal  fees). 

(Authority:  38  U.S.C.  1631:  Pub.  L  94-502) 

(c)  Overpayment  is  conipromised.  (1 ) 
If  the  overpayment  is  compromised  and 
the  compromise  offer  is  less  than  the 
amount  of  interest  administrative  costs 
of  collection,  court  costs  and  marshal 
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fees,  the  charge  against  entitlement  will 
be  at  the  appropriate  rate  for  the 
elapsed  period  covered  by  the 
overpayment  (exclusive  of  interest, 
administrative  costs  of  collection,  court 
costs  and  marshal  fees). 

(2)  If  the  overpayment  is  compromised 
and  compromise  offer  is  equal  to  or 
greater  than  the  amount  of  interest, 
administrative  costs  of  collection,  court 
costs  and  marshal  fees,  the  charge 
against  entitlement  will  be  determined 
by- 

(i)  Subtracting  from  the  sum  paid  in 
the  compromise  offer  the  amount  | 
attributable  to  interest,  administrative 
costs  of  collection,  court  costs  and 
marshal  fees. 

(ii)  Subtracting  the  remaining  amount 
of  the  overpayment  balance  determined 
in  paragraph  (c)(2)(i)  of  this  section  from 
the  amount  of  the  original  overpayment 
(exclusive  of  interest,  administrative 
costs  of  collection,  court  costs  and 
marshal  fees), 

(iii)  Dividing  the  result  obtained  in 
paragraph  (c)(2)(ii)  of  this  section  by  the 
amount  of  the  original  debt  (exclusive  of 
interest,  administrative  costs  of 
collection,  court  costs  and  marshal  fees), 
and 

(iv)  Multiplying  the  percentage 
obtained  in  paragraph  (c)(2)(iii)  of  this 
section  by  the  amount  of  the  entitlement 
otherwise  chargeable  for  the  period  of 
the  original  overpayment. 

(Authority:  38  U.S.C.  1631) 

jFR  Doc.  87-27062  Filed  11-24-87:  8:45  am] 

BILUN6  CODE  UZO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180  | 

(PP  7E3482.  7E3483, 7E3484/R920;  FRL- 
3294-1) 


Pesticide  Tolerances  For  Malathion 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule.  I 

summary:  This  rule  establishes 
tolerances  for  the  combined  residues  of 
the  insecticide  malathion  in  or  on  a 
variety  of  raw  agricultural  commodities. 
The  Intergovernmental  Research  Project 
No.  4  (IR-4)  petitioned  for  these 
tolerances. 

EFFECTIVE  DATE:  Effective  on  November 
25. 1987.  j 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number,  [PP 
7E3482,  7E3483.  7E3484/R920|,  may  be 
submitted  to:  Hearing  Clerk  (A-110). 


Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 

Donald  R.  Stubbs,  Emergency  Response 
and  Minor  Use  Section  (TS-767C). 
Registration  Division,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  716B,  CM  #2, 1921  Jefferson  Davis 
Highway,  Ariington.  VA  22202.  (703)- 
557-1806. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  August  27, 1987  (52 
PR  32322),  and  corrected  in  the  Federal 
Register  of  October  5, 1987  (52  FH 
37246),  which  announced  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
had  submitted  pesticide  petitions 
7E3482,  7E3483,  and  7E3484  to  EPA  on 
behalf  of  Dr.  Robert  H.  Kupelian, 
National  Director,  IR-4  Project  and  the 
Agricultiu-al  Experiment  Station  of 
Hawaii. 

The  petitioner  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  tolerances  for  the 
combined  residues  of  malathion  [0,0- 
dimethy  dithiophosphate  of  diethyl 
mercaptosuccinate)  in  or  on  the  raw 
agricultural  commodity  crop  groups 
Brassica  (cole)  leafy  vegetables  group 
(7E3482),  leafy  vegetables  (except 
Brassica  vegetables)  group  (7E3483),  and 
on  the  raw  agricultural  commodities 
chayote  fruit  and  chayote  roots  (7E3484) 
at  8  parts  per  million  (ppm).  Tolerances 
have  already  been  established  on  the 
representative  commodities  and 
additional  commodities  within  the 
Brassica  (cole)  leafy  vegetable  group  as 
follows:  Broccoli,  brussels  sprouts, 
cabbage,  cauliflower,  coUards,  kale, 
kohlrabi,  and  mustard  greens.  With  the 
establishment  of  the  crop  group 
tolerance,  tolerances  would  also  be 
established  for  residues  of  the 
insecticide  in  or  on  Chinese  broccoli  (gai 
Ion),  broccoli  raab  (rapini),  Chinese 
cabbage  (bok  choy,  napa),  Chinese 
mustard  cabbage  (gai  choy),  and  rape 
greens  at  8  ppm.  Tolerances  have 
already  been  established  on  the 
representative  commodities  and 
additional  commodities  within  the  leafy 
vegetables  (except  Brassica)  group  as 
follows:  Celery,  dandelions,  endive 
(escarole),  lettuce,  parsley,  spinach. 
Swiss  chard,  and  watercress  at  8  ppm. 
With  the  establishment  of  the  crop 
group  tolerance,  tolerances  would  also 
be  established  for  residues  of  the 


insecticide  in  or  on  amaranth  (leafy 
amaranth,  Chinese  spinach,  tampala). 
arrugula  (Roquette),  celtuce,  chervil, 
com  salad,  edible-leaved 
chrysanthemum,  garland 
chrysanthemum,  dock  (sorrel),  Florence 
feimel,  orach,  garden  purslane,  winter 
purslane,  fine  spinach.  New  Zealand 
spinach  and  rhubarb  at  8  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petitions 
and  all  other  relevant  material  have 
been  evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerances  will 
protect  the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 
(Sec.  408(d).  68  Stat.  512  (21  U.S.C.  346a{d))) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  9, 1987. 
Douglas  D.  Campt 
Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  346a. 

2.  Section  180.111  is  amended  by  (1) 
removing  the  already  established 
tolerances  for  broccoli.  Brussels  sprouts, 
cabbage,  cauliflower,  celery,  collards. 
dandelion,  endive,  kale,  kohlrabi, 
lettuce,  mustard  greens,  parsley, 
spinach,  Swiss  chard,  and  watercress 
now  covered  by  the  crop  groups,  and  (2) 
by  adding  and  alphabetically  inserting 
the  crop  groups  Bmssica  (cole)  leafy 
vegetables  and  \eafy  vegetables  (except 
Brassica  vegetables)  and  the  raw 
agricultural  commodities  chayote  fruit 
and  chayote  roots,  to  read  as  follows: 

§  180.111    Malatttion;  tolerancM  for 
residuM. 


Conwnodids* 


Chayots  IwM..... 
Chayots  rood .. 


Pats  per 


VegetabtM.  testy.  Btmssict  (col*) 

VegetaUss.  laafy  («iccapt  Bnsoat . 


{FR  Doc.  87-26812  Filed  11-24-87: 6:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  105-70 

Implementation  of  the  Program  Fraud 
Civil  Remedies  Act  of  1966 

agency:  General  Services 
Administration. 
action:  Final  rule. 

SUMMARY:  This  regulation  provides  for 
the  implementation  of  the  Program 
Fraud  Civil  Remedies  Act  of  1988,  Pub. 
L.  99-509,  October  21. 1986.  It  sets  forth 
the  General  Services  Administration's 
(GSA's)  administrative  process  to 
recompense  the  Government  for  false, 
fictitious  and  fraudulent  claims  and 
statements.  It  also  provides  due  process 
protection  for  all  persons  subject  to  that 
administrative  process. 
EITECTnnE  date:  November  25, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Frederick  P.  Hink,  Associate 
General  Counsel,  Personal  Property 
Division  (LP).  OfHce  of  General  Counsel, 
General  Services  Administration,  18th  & 
F  Streets.  NW..  Washington,  DC  20405. 
Telephone  J4o.  (202)  566-1156. 
SUPPLEMENTARY  INFORMATION:  GSA 
published  its  proposed  rulemaking  on 
this  subject  in  the  Federal  Register  on 
April  28. 1987  (52  Fl^  15339).  One  set  of 
comments,  from  the  Section  of  Public    - 


Contract  Law.  American  Bar 
Association  (ABA),  was  received.  The 
following  summarizes  those  comments 
and  addresses  them  in  seriatim. 

A.  General 

1.  Comment:  The  commenter  found  the 
proposed  regulations  too  detailed  and 
technical  in  view  of  Congress'  intent 
that  they  simply  encompass  the 
safeguards  a^orded  by  the 
Administrative  Procedure  Act  (APA). 
For  example,  the  commenter  regarded 
the  filing  of  post-hearing  briefs  as 
unnecessary  and  wasteful.  Believing 
that  the  proposed  rules  would  make  the 
proceedings  too  involved  and  costly,  the 
commenter  suggested  that  the  agency 
adopt  general  guidelines  and  allow  the 
parties  to  work  out  procedures  for  their 
individual  cases.  Alternatively,  the 
agency  was  urged  to  create  two  sets  of 
procedures,  one  incorporating  the 
Federal  Rules  of  Civil  Procedure,  and 
another,  less  formal  set. 

Response:  The  commenter  is  correct 
that  Congress  intended  authorities 
already  bound  by  the  Administrative 
Procedure  Act  (APA)  to  conform  to  its 
requirements  in  conducting  hearings 
under  the  Program  Fraud  Civil  Remedies 
Act  (PFCRA.  or  the  Act)  and  for 
authorities  not  so  bound  to  issue 
regulations  under  the  Act  incorporating 
the  APA  requirements.  31  U.S.C.  3803(g). 
However,  Congress  required  all 
authorities  covered  by  the  statute  to 
promulgate  rules  and  regulations 
implementing  the  Act  (31  U.S.C.  3809), 
and  Congress  intended  such  regulations 
to  "be  substantially  uniform  throughout 
the  government."  S.  Rep.  No.  212, 99th 
Cong..  1st  Sess.  12  (1985).  Furthermore, 
Congress  provided  that  the 
Administrative  Law  Judge  (ALJ)  would 
send  to  each  defendant  a  description  of 
the  procedures  that  would  govern  the 
proceeding.  31  U.S.C.  3803(g)(3)(B)(i). 

Congress  clearly  intended  the  affected 
agencies  to  develop  comprehensive 
procedures  for  the  conduct  of  hearings 
under  PFCRA  through  notice  and 
comment  rulemaking.  It  did  not  envision 
that  each  agency  would  develop  general 
guidelines  and  leave  procedures  to  be 
negotiated  among  the  parties  and  the 
ALJ  in  every  particular  case,  as 
suggested  by  the  commenter.  Nor  is 
there  any  indication  that  Congress 
intended  the  agencies  to  develop  two 
sets  of  procedures — one  for  experienced 
litigants  and  another  for  the  less 
sophisticated. 

As  the  APA  provides  only  general 
guidelines,  which  cover  the  broad  range 
of  agency  adjudications,  the 
implementing  regulations  make  these 
requirements  specific  to  proceedings 
under  the  Act.  Moreover,  the  Act  itself 


imposes  a  number  of  detailed 
procedural  requirements  that  go  beyond 
those  mandated  by  the  APA.  such  as 
provisions  for  prehearing  discovery,  the 
disclosure  to  the  defendant  of 
exculpatory  information,  limiting  the 
venue  of  the  hearing,  internal  review  by 
a  neutral  reviewing  official,  and  appeal 
of  an  ALJ's  initial  decision  to  the 
authority  head.  The  regulations  must 
implement  these  provisions,  as  well. 

First,  we  disagree  with  the 
commenter's  premise — that  somehow  a 
lack  of  specificity  and  detail  ensures 
that  proceedings  will  be  more 
expeditious  or  less  costly.  To  the 
contrary,  an  agency's  failure  to 
anticipate  problems  and  to  establish 
mechanisms  for  resoKing  them  in 
regulations  often  delays  litigation  while 
solutions  are  created  ad  hoc.  That  is  not 
only  costly  to  litigants,  but  it  is  less  fair 
than  informing  them  in  advance  of  the 
rules  of  play. 

We  disagree  that  the  procedures 
prescribed  in  these  regulations  are  too 
detailed  or  too  technical.  We  believe 
that  the  proposed  regulations  and  those 
here  adopted  closely  track  the 
prescriptions  of  the  statute  and  the 
provisions  of  the  APA,  except  to  the 
extent  necessary  to  fill  in  gaps  left  by 
the  statute.  For  example,  the  regulations 
provide  a  mechanism  for  the  ALJ  to 
enter  a  default  judgment  if  a  defendant 
fails  to  respond  to  the  complaint  within 
the  time  allowed  by  the  statute,  an  event 
not  anticipated  by  the  text  of  the  Act. 

Although  the  rules  are  not  so  technical 
that  a  layperson  could  not  represent  him 
or  herself,  we  believe  that  an  allegation 
that  a  person  has  violated  the  statute  is 
a  very  serious  matter  and  that  in  most 
instances  defendants  will  choose  to  be 
represented  by  an  attorney. 

Finally,  we  think  the  regulations  are 
sufficiently  flexible  to  permit  the  ALJ 
and  the  parties  to  tailor  the  process  to 
their  needs  and  the  circumstances  of 
each  case.  For  example,  prehearing 
conferences  are  optional  with  the 
parties  and  may  be  conducted  by 
telephone.  Sections  105-70.019: 105- 
70.018(b)(13).  The  parties  may  agree  to 
submit  the  case  for  decision  on  a 
stipulated  record  or  on  written 
statements.  Section  105-70.019(c)  (4)  and 
(5).  Contrary  to  the  commenter's  remark, 
post-hearing  briefs  are  optional  with  the 
parties  unless  required  by  the  ALJ 
(§  105-70.036).  and  if  the  ALJ  should  find 
them  unnecessary,  he  or  she  can 
dissuade  the  parties  from  submitting 
them. 

In  sum,  we  believe  that  these 
regulations,  which  will  be  sent  to  all 
defendants,  will  provide  them  with  a 
clear  and  comprehensive  roadmap  of  the 
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procedures  for  the  conduct  of  the 
hearing. 

B.  Specinc 

1.  Comment:  The  proposed  regulation 
expands  the  term  "benefit"  to  include 
anything  of  value;  whereas.  Congress 
used  the  term  as  a  subset  of  "money." 

Response:  The  statute  uses  the  term 
"benefit"  or  "benefits"  in  three  different 
places — in  the  definition  of  "claim,"  in 
the  definition  of  "statement,"  and  in 
section  3803(c)(2)(C]  where  it  is  defuied 
narrowly  to  refer  to  benefits  to 
individuals  under  specific  governmental 
assistance  programs.  Only  in  the 
definition  of  "claim"  is  the  term  referred 
to  parenthetically  as  a  subclass  of 
"money."  No  such  limitation  applies 
when  "benefits"  is  used  in  the  definition 
of  "statement."  In  that  context,  we 
believe  the  term  as  defined  in  the 
regulation  suits  the  remedial  purposes  of 
the  statute. 

The  authority  dispenses  things  of 
value  other  than  money,  property,  or 
services — such  as  licenses,  permits, 
certificates,  employment,  etc.  We 
believe  that  by  providing  a  remedy 
against  making  false  statements,  as  well 
as  against  false  claims.  Congress 
intended  the  Act  to  cover  material  false 
statements  in  obtaining  these  items  of 
value,  as  well.  To  make  our  intention 
clear,  we  have  amended  the  definition 
of  "benefits"  in  §  105-70.002(d)  to 
restrict  it  to  application  within  the 
context  of  statements. 

2.  Comments:  By  defining 
"representative"  as  an  attorney,  the 
proposed  regulation  would  prevent 
corporations  and  other  entities  from 
appearing  pro  se  by  a  corporate  owner 
or  officer. 

Response:  The  definition  of 
"representative"  is  not  intended  to 
foreclose  a  corporation  or  other  entity 
from  appearing  pro  se  by  a  corporate 
owner  or  officer.  Individuals,  of  course, 
are  also  free  to  appear  pro  se.  Section 
105-70.002(n)  has  been  clarified  to  this 
effect.  However,  if  either  individuals  or 
entities  choose  to  be  represented  by 
another  individual,  that  representative 
must  be  an  attorney. 

3.  Comment:  The  definition  of 
"reviewing  official"  is  deficient.  It 
permits  redelegation  of  authority  to  a 
designee  of  the  General  Counsel, 
allegedly  in  violation  of  section 
3801(a)(8)  of  the  Act  requiring  that  the 
authority  head  designate  the  reviewing 
official.  Moreover,  it  omits  the  statutory 
requirement  that  the  reviewing  official 
be  serving  in  a  position  for  which  the 
rate  of  basic  pay  is  not  less  than  that  for 
grade  GS-16. 

Response:  We  disagree  with  the 
commenter's  reading  of  the  statute.  The 


statute  neither  explicitly  nor  implicitly 
limits  the  reviewing  official  designated 
by  the  authority  head  in  the  regulations 
from  redelegating  that  authority. 
Contrast  section  3801(a)(8)  of  the  Act 
with  section  3812,  which  expressly 
prohibits  the  Attorney  General  or 
Assistant  Attorney  General  designated 
by  the  Attorney  General  from 
redelegating  to  others  the  duties 
assigned  by  the  statute.  Especially  as 
the  statute  provides  for  the 
disqualification  of  a  particular  reviewing 
official  in  a  given  case,  the  General 
Counsel  must  have  the  fiexibility  to 
reassign  responsibility  for  reviewing 
such  a  case  to  another  reviewing 
official.  Of  course,  as  the  commenter 
correctly  notes,  whoever  is  designated 
as  a  reviewing  official  in  a  particular 
case  must  serve  in  a  position  for  which 
compensation  is  at  grade  GS-16  or 
above.  This  statutory  limitation  was 
inadvertently  omitted  and  has  been 
reinserted  in  the  definition. 

4.  Comment-  The  definition  of 
"statement"  was  questioned  because  it 
appears  to  permit  the  authority  to 
impose  civil  penalties  and  assessments 
under  the  Act  on  the  basis  of  a  false 
statement  made  to  a  State  or 
intermediary  in  a  program  administered 
by  any  agency  of  the  United  States. 

Response:  The  definition  of 
"statement"  is  taken  directly  from 
section  3801(a)(9)  of  the  Act.  We  beHeve 
that  the  commenter's  concern  that  the 
authority's  jurisdiction  is  impermissibly 
broad  is  answered  when  the  definition 
of  "statement"  is  read  in  conjunction 
with  section  3801(c)(2)  of  the  Act  and 
§  105-70.003(b)(3),  which  provide  that 
statements  are  considered  made  to  the 
authority  when  they  are  made  to  an 
agent,  fiscal  intermediary,  or  other 
entity,  including  a  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  the  authority. 

5.  Comment:  The  commenter  criticized 
S  105-70.003(b)(2)  of  the  proposed 
regulation  for  leaving  open  the 
possibility  that  the  agency  will  seek 
dual  penalties,  one  based  on  a  false 
statement  and  another  based  on  a  false 
certification  accompanying  it. 

Response:  The  regulation  at  issue 
quotes  verbatim  section  3801(c)(1)  of  the 
Act.  However,  we  agree  with  the 
commenter  that  Congress  did  not  intend 
that  an  authority  could  impose  penalties 
against  both  the  false  statement  and  the 
certification  accompanying  it,  even 
though  the  language  of  the  statute  and 
the  proposed  regulation  appear  to  permit 
it. 

The  statute  and  regulation  broadly 
define  "statement"  as  "any 
representation,  certification,  affirmation, 
document,  record,  or  accounting  or 


bookkeeping  entry  made."  Section 
3801(a)(9)  of  the  Act;  §  105-70.002(p)  of 
the  regulations.  The  statute  then 
clarifies  that  definition  by  stating  that 
each  written  "representation, 
certification  or  affirmation"  is  a 
separate  statement.  Section  3801(c)(1)  of 
the  Act.  Because  the  latter  provision  is 
relevant  primarily  in  calculating  the 
number  of  civil  penalties  for  which  a 
defendant  may  be  liable,  we 
incorporated  it  into  S  105-70.003  of  the 
regulations,  "Basis  for  civil  money 
penalties  and  assessments." 

The  ambiguity  arises  from  the  fact 
that  to  be  actionable  under  the  final 
version  of  the  statute,  any  of  the  types  of 
statements  defined  in  section  3801(a)(9) 
must  either  contain  or  be  accompanied 
by  an  express  certification  or 
affirmation  of  the  truthfulness  and 
accuracy  of  the  statement.  Section 
3802(a)(2)(C)  of  the  Act.  We  conclude 
that  Congress  intended  that  where  a 
certification  independently  asserts  a 
material  fact,  rather  than  affirming  the 
truth  of  facts  asserted  elsewhere,  such 
certification  may  be  a  statement  for 
purposes  of  section  3802(a)(2)  of  the  Act. 
On  the  other  hand,  where  a  statement  in 
the  form  of  a  representation  or  a 
bookkeeping  entry  is  "accompanied"  by 
a  certification  as  to  the  truthfulness  and 
accuracy  of  the  representation  or  entry, 
the  certification  is  an  integral  element  in 
making  actionable  the  statement  in  the 
form  of  a  representation  or  bookkeeping 
entry.  Hence,  only  a  representation  or 
an  entry  may  be  counted  as  a  statement 
subject  to  hability,  not  both  the 
representation  and  the  accompanying 
certification. 

6.  Comment-  There  is  no  statutory 
basis  for  proposed  §  105-70.003(e). 
which  would  permit  the  authority  to 
hold  each  person  found  liable  for 
making  a  claim  or  statement  in 
contravention  of  the  statute  liable  for  a 
civil  penalty. 

Response:  We  disagree  and  have 
retained  §  105-70.003(e)  as  proposed. 
Congress  stated  in  section  6102(b)  of  the 
Act  that  in  addition  to  recompensing 
agencies  for  losses  they  have  sustained 
as  a  result  of  false,  fictitious,  and 
fraudulent  claims  and  statements,  the 
statute  would  serve  to  deter  the  making 
of  such  claims  and  statements.  That 
deterrent  purpose  is  clearly  better 
served  if  each  person  found  liable  under 
the  statute  may  be  held  liable  for  a  civil 
penalty  without  regard  to  contribution 
by  others  also  liable  for  the  claim  or 
statement.  As  to  the  commenter's  claim 
that  this  proposal  is  without  precedent, 
we  note  that  this  section  follows  the 
precedent  set  in  the  regulations 
implementing  the  first  Civil  Monetary 


Penalties  Act  enacted  as  part  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981,  Pub.  L  No.  97-35,  95  Stat.  789-792 
(1981),  codified  at  42  U.S.C.  1320a-7(c) 
and  1320a-7a.  See  42  CFR  1003.102(c)(1) 
(1986).  Congress  used  this  statute  as  a 
model  in  devising  the  PFCRA.  S.  Rep. 
No.  212. 99th  Cong..  Ist  Bess.  3-4, 8-9 
(1985). 

7.  Comment:  Section  105-70.004  of  the 
proposed  regulations  should  incorporate 
limitations  on  the  investigating  official's 
subpoena  authority  stated  in  section 
3804(a)  of  the  Act,  viz.,  that  a  subpoena 
may  be  issued  only  for  materials  "not 
otherwise  reasonably  available  to  the 
authority,"  and  only  for  the  purpose  of 
conducting  an  investigation  under  the 
Act. 

Response:  The  statutory  limitations 
are  incorporated  by  reference.  However, 
we  disagree  with  the  commenter  that  the 
statute  permits  the  investigating  official 
to  issue  subpoenas  only  for  the  purpose 
of  conducting  an  investigation  under  the 
Act.  Section  3804(a)  of  the  Act  states 
prefatorily,  "For  the  purposes  of  an 
investigation  under  section  3803(a)(1)  of 
this  title,  an  investigating  official  is 
authorized"  to  issue  a  subpoena. 
Compare  it  with  section  3804(b),  which 
begins,  "For  the  purposes  of  conducting 
a  hearing  under  section  3803(f)  of  this 
title,"  in  authorizing  AL)s  to  issue 
subpoenas.  At  the  outset  of  an 
investigation  into  allegations  of  false 
claims  or  statements,  an  investigating 
official  is  not  in  a  position  to  elect 
among  all  remedies  and  sanctions 
available  to  the  government. 
Furthermore,  an  agency's  authority  to 
compel  the  production  of  documents  by 
subpoena  has  been  given  wide  scope  by 
the  courts  if  the  subpoena  serves  a 
legitimate  statutory  purpose;  the 
agency's  inquiry  need  not  be  focused  on 
the  forecast  of  a  probable  outcome. 
Oklahoma  Press  Publishing  Co.  v. 
Walling.  327  U.S.  186  (1946);  United 
States  V.  Morton  Salt  Co..  338  U.S.  632 
(1950);  United  States  v.  Powell,  379  U.S. 
48,  (1964). 

8.  Comment:  By  requiring  the  person 
producing  subpoenaed  documents  to 
make  the  certifications  required  by 

§  105-70.004(a)(3)  the  proposed 
regulation  purports  to  authorize  the 
investigating  official  to  compel 
testimony,  which  Congress  considered 
and  rejected. 

Response:  While  it  is  true  that 
Congress  ultimately  declined  to  grant 
the  investigating  official  testimonial 
subpoena  authority,  the  certifications 
required  by  §  105-70.004{a)(3)  of  the 
proposed  regulations  are  auxiliary  to  the 
production  of  documents  pursuant  to  a 
subpoena  duces  tecum.  A  custodian  of 
records,  with  some  exceptions,  can  be 


compelled  either  in  the  administrative 
hearing  or  in  a  civil  action  to  enforce  the 
subpoena,  to  identify  and  authenticate 
the  documents  produced  or  to  claim  that 
he  or  she  does  not  have  possession  of 
the  records  sought.  See  Curcio  v.  United 
States.  354  U.S.  118  (1957);  McPhaul  v. 
United  States.  364  U.S.  372  (1960); 
United  States  v.  O'Henry's  Film  Works. 
Inc..  598  F.2d  313  (2d  Cir.  1979);  United 
States  V.  Austin-Bagley  Corp.  31  F.2d 
229,  234  (2d  Cir.  1929).  Hence,  to  ensure 
compliance  with  the  subpoenas  duces 
tecum  short  of  resorting  to  an 
enforcement  proceeding  in  federal  court 
in  every  instance,  we  have  required 
custodians  to  attest  to  their  compliance. 
Likewise,  with  respect  to  documents 
protected  by  privilege,  the  regulation 
provides  for  the  assertion  of  such 
privilege  in  advance  of  enforcement 
proceedings.  We  believe  this  will  help  to 
expedite  investigations  under  the  Act 
and  result  in  fewer  trips  to  the  federal 
courthouse  simply  to  ensure  compliance 
with  the  terms  of  documentary 
subpoenas. 

9.  Comment:  Section  105-70.004(b)  is 
contrary  to  section  3803(a)(1)  of  the  Act. 
The  statute  states  that  the  investigating 
official  shall  report  the  finding  and 
conclusions  of  an  investigation,  while 
the  proposed  regulation  requires  the 
investigating  official  to  report  such 
findings  and  conclusions  to  the 
reviewing  official  only  if  he  believes  an 
action  under  the  PFCFA  to  be 
warranted. 

Response:  We  disagree  with  the 
commenter.  The  language  of  the  statute 
is  not  mandatory  in  the  context  of 
section  3803(a)(1),  which  gives  the 
investigating  official  discretion  to  begin 
an  investigation  of  allegations  of 
liability  under  PFCRA.  By  requiring  the 
investigating  official  to  report  the 
findings  and  conclusions  of  his  or  her 
investigations  to  the  reviewing  official. 
Congress  sought  to  ensure  that  a  case 
considered  meritorious  by  the 
investigating  official  was  subjected  to 
"independent  'prosecutorial  review'  "  by 
an  official  "free  from  any  'prosecutiorial 
bias.'  "  S.  Rep.  No.  212,  99th  Cong.,  Ist 
Sess.  12  (1985).  Congress  cannot 
reasonably  have  intended  a  highly  paid 
investigating  official  to  spend  time 
writing,  and  a  highly  paid  reviewing 
official  to  spend  time  reviewing, 
investigation  reports  on  cases  that  do 
not  warrant  further  expenditure  of  the 
agency's  enforcement  resources.  We 
therefore  decline  to  adopt  the 
commenter's  reading  of  the  statutory 
provision. 

10.  Comment:  Section  105-70.004(c) 
conflicts  with  the  investigating  official's 
responsibility  to  report  his  or  her 
findings  and  conclusions  to  the 


reviewing  official:  Only  the  Attorney 
General  or  a  designated  Assistant 
Attorney  General  can  delay  a 
proceeding  under  PFCRA  because  it 
may  interfere  with  a  criminal 
investigation. 

Response:  We  likewise  reject  the 
commenter's  conclusion  here.  Section 
3803(a)(1)  of  the  Act  itself  explicitly 
states  that  the  investigating  official's 
responsibility  to  report  on  PFCRA 
investigations  "does  not  modify  any 
responsibility  of  an  investigating  official 
to  report  violations  of  criminal  law  to 
the  Attorney  General."  Under  the 
Inspector  General  Act  of  1978,  the 
Inspector  General,  who  is  GSA's 
investigating  official  under  PFCRA,  is 
obligated  to  report  violations  of  Federal 
criminal  law  expeditiously  to  the 
Attorney  General.  5  U.S.C.  App.  4(d). 
Congress  intended  that  the  Inspectors 
General  "would  be  required  to  contact 
the  Justice  Department  directly,  without 
clearing  the  referrals  with  the  agency 
head,  the  General  Counsel  of  the  agency 
or  any  other  individual  in  that  agency." 
S.  Rep.  No.  1071,  95th  Cong.,  2d  Sess.  30 
(1978). 

Clearly,  conduct  that  could  subject  a 
person  to  liability  under  the  PFCRA  also 
might  subject  the  person  to  liability 
under  a  number  of  criminal  statutes, 
such  as  18  U.S.C.  286,  287, 1001.  or  1341. 
Also  at  a  particular  point  in  an 
investigation,  it  may  become  clear  that 
an  agent  of  a  corporation  is  personally 
liable  under  the  PFCRA.  However,  the 
investigating  official  may  believe  that 
further  investigation  would  show  that 
the  corporation,  corporate  officers,  and 
perhaps  the  government  contracting 
officer  are  criminally  liable.  Premature 
disclosure  to  the  reviewing  official  of 
the  agent's  liability  under  PFCRA  might 
jeopardize  that  investigation. 

Sections  105-70.004  (c)  and  (d)  of  the 
regulations  make  it  clear  that  the 
investigating  official  is  not  obliged  to 
report  to  the  reviewing  official  under 
section  3803(a)(1)  just  because  he  or  she 
has  evidence  that  conduct  may  fall 
within  the  scope  of  the  PFCRA.  As  a 
highly  placed  government  official,  the 
Inspector  General  is  expected  to 
exercise  discretion  to  balance  the 
competing  interests  at  stake  in 
determining  if  and  when  to  report 
findings  to  the  reviewing  official. 

That  the  Attorney  General  or 
Assistant  Attorney  General  has 
authority  to  cause  a  stay  of  a  hearing 
under  the  Act.  as  provided  in  section 
3803(b)(3),  in  no  way  implies  that  the 
investigating  official  lacks  the  authority 
to  prevent  interference  with  similar 
interests  before  such  a  hearing  has  been 
commenced. 
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11.  Comment:  Section  105-7ao05{b)(6) 
does  not  satisfy  the  statutory 
requirement  that  the  reviewing  official 
determine  that  there  is  a  reasonable 
prospect  of  collecting  from  the 
defendant  the  amount  for  which  the 
person  may  be  liable. 

Response:  We  have  concluded  that 
the  sufRciency  of  the  basis  for  the 
reviewing  of&:iars  statement 
concerning  tbe  fiaaDcial  condition  of 
possible  defendants  is  a  matter  best  left 
to  the  authority  and  the  Department  of 
Justice  Hence,  without  agreeing  with 
the  commenter's  position,  we  have 
deleted  the  final  sentence  in  sectitm 
105-70.005(b](e). 

Section  3809(2)  of  the  Act  direcU  the 
authority  to  promnlgate  regulations 
requiring  the  reviewing  official  to 
include  in  his  notice  to  the  Attorney 
General  a  statement  that  there  is  a 
reasonable  prospect  of  collecting  the 
amount  for  which  the  person  may  be 
held  liable.  Congress  thus  sought  to 
ensure  that  in  each  case  the  authority 
and  tbe  Department  of  Justice  would 
weigh  tbe  benefits  and  costs  of  pursuing 
remedies  under  the  Act  or  others.  The 
reviewing  official's  statement  is 
obviously  intended  to  assist  the 
authority  and  the  Attorney  General  in 
determining  how  best  to  deploy  their 
enforcement  resources,  not  to  confer  a 
right  upon  potential  defendants.  This 
intent  is  underscored  by  the  fact  that  a 
defendant  cannot  obtain  the  reviewing 
official's  notice  to  the  Attorney  General 
section  3803(g)(3KBU>i).  Alsa  Congress 
included  the  requirement  that  the 
rev  iewing  official  make  such  a 
statement  in  section  3809(2)  rather  than 
list  it  among  the  criteria  related  to  the 
merits  of  a  proposed  action,  which  it 
specified  in  section  3d03(a)(2)  of  the  Act. 

Congress  recognized  that  obtaining 
financial  information  is  a  difficult  and 
uncertain  process.  The  Fair  Credit 
Reporting  Act.  15  U.S.C.  1681b.  the  Right 
to  Financial  Privacy  Act  of  1978. 12 
U.S.C  3401-3422.  and  the  Tax  Reform 
Act  of  1976,  26  U.S.C.  6103.  for  example, 
limit  or  prohibit  easy  access  to  the  kinds 
of  records  which  typically  would 
illuminate  the  financial  circumstances  of 
a  potential  defendant.  Consequently, 
judgments  about  collectability  are 
particularly  difficult  to  make,  especially 
before  formal  proceedings  have  been 
commenced. 

Under  the  circumstances,  we  believe 
that  §  105-70.005(b)(6)  as  currently 
worded  satisfies  the  statutory 
requirement  and  leaves  the  authority 
and  the  Department  of  Justice  to 
determine  what  will  constitute  sufficient 
support  for  the  reviewing  official's 
statement. 


12.  Comment:  The  comracnter  suggests 
that  the  regulation  appears  to 
circumvent  the  SlSOjOOO  (luisdictioiia] 
ceiling  on  agency  adjudicatMns  u&dcr 
PFCRA  by  defining  "related"  daims 
under  section  3803(cKl)  of  the  Act  loo 
narrowly. 

Response:  Congress  provided  in 
section  3«03{cKl)  of  the  Act  that  no 
allegations  of  liability  could  be  referred 
to  an  ALJ  if  the  reviewing  official 
determines  that  an  anurant  of  money,  or 
property  or  services  with  a  value  of 
more  than  $150,000  was  requested  or 
demanded  in  a  claim  or  "in  a  grotrp  of 
related  claims  v^ich  are  submitted  at 
the  time  such  claim  is  submitted."  By 
imposing  the  cap.  Congress  sought  to 
ensure  that  a  group  of  related  false 
claims  submitted  together  that  could 
result  in  hundreds  of  thousands  or 
millions  of  dollars  in  penalties  should  be 
prosecuted  jointly  in  court,  not 
separately  in  an  administrative 
proceeding.  S.  Rep.  No.  212. 99th  Cong., 
1st  Sess.  24-25  (1985). 

Claims  must  satisfy  two  statutory 
requirements  if  they  are  to  be 
aggregated  for  purposes  of  computing 
the  jurisdictional  amount:  Tbey  must  be 
"related."  and  they  must  be  "submitted 
at  the  same  time."  The  commenter's 
suggestion  that  the  term  "related" 
means  that  the  claims  in  question  were 
filed  at  the  same  time  would  reduce  the 
term  "related"  to  surplusage.  We  reject 
a  construction  so  clearly  at  odds  with 
the  principles  of  statutory  construction. 
Claims  submitted  at  the  same  time  must 
also  be  "related."  That  is,  the  mere  fact 
that  a  contractor  chooses  to  "batch" 
claims  under  several  contracts  together 
for  submission  to  the  agency  does  not 
make  them  "related." 

Congress  gave  little  clue  as  to  what  it 
meant  by  "related,"  but  it  did  riemaric 
that  claims  for  progress  payments  under 
the  same  contract  would  be  related.  S. 
Rep.  No.  212.  99th  Cong..  1st  Sess.  25 
(1985).  Section  105-70.006(b)  of  the 
regulation  thus  defines  "a  related  group 
of  claims  submitted  at  the  same  time"  as 
"claims  arising  from  the  same 
transaction  (e.g..  grant,  loan,  application, 
or  contract)  that  are  submitted 
simultaneously  as  part  of  a  single 
request,  demand,  or  submission."  This 
definition  is  both  reasonable  and  fully 
consistent  with  the  language  of  the 
statute  and  the  intent  of  Congress. 

13.  Comment  The  commenter  took 
exception  to  the  incorporation  of  Fed.  R. 
Civ.  P.  4(d)  into  section  105-70.008  of  the 
proposed  regulation,  noting  that  section 
3803(d)(1)  specifies  that  service  of  a 
complaint  must  be  by  registered  or 
certified  mail  or  by  delivery. 


Response:  The  regulation  implements 
the  statute  by  providing  that  d  the 
complaint  is  dehvered.  delivery  of  the 
complaint  may  be  made  as  pcrmttted 
under  Rule  4(d)  of  tbe  Federal  Rules  of 
Civil  Procedure. 

14.  Comment:  Section  105-70.009  of 
the  proposed  regulation  is  inconsistent 
with  the  statute,  in  that  the  former 
requires  a  defendant  to  request  a 
hearing  within  30  days  of  SCTvice. 
whereas  the  statute  measures  the  30 
days  btrni  receipt. 

Response:  We  have  modified  i  105- 
70.008(b)  to  clarify  that  service  under 
S  105-70.008  is  complete  upon  receipt, 
either  through  the  mail,  as  evidenced  by 
an  acknowledged  return  receipt  card  or 
by  delivery  as  attested  to  by  the  person 
who  made  delivery  or  who  received  the 
complaint.  Section  105-70i)09(a).  by 
allowing  the  defendant  30  days  from 
service  to  request  a  hearing,  is  fully 
consonant  with  section  3803(d)(2)  of  the 
Act. 

15.  Comment:  The  commenter  does 
not  believe  that  the  statute  permits  the 
agency  to  require  an  answer  and 
recommends  the  deletion  of  §  105- 
70.009. 

Response:  We  disagree.  The  statute 
provides  that  a  person  receiving  a  notice 
of  allegations  of  liability  (section 
3803(d)(1)  of  the  Act)  may  get  a  hearing 
before  an  AL]  if  such  person  requests  a 
hearing  within  30  days  of  receipt. 
Congress  conceived  of  the  notice  of 
allegations  of  liability  as  a  "complaint" 
(S.  Rep.  No.  212. 99th  Cong..  1st  Sess.  14 
(1985)),  and  we  have  adopted  that 
concept  in  these  regulations  [see  SS 105- 
70JX)7  and  105-70X08).  ConsUtent  with 
that  approach,  we  have  dencHninated  a 
defendant's  request  for  a  bearing  as  an 
"answer"  and  have  specified  that  the 
defendant  shall  admit  or  deny  the 
allegations  in  the  complaint  and  shall 
state  any  defenses  on  which  he  shall 
rely.  This  will  expedite  the  proceeding 
by  focusing  the  issues  for  the  parties 
and  the  AL),  as  well  as  giving  the  ALJ 
important  information  about  the 
complexity  of  the  case  for  purposes  of 
scheduling  a  hearing,  as  he  is  required  to 
do  by  statute  and  S  105-70.012  upon 
receiving  the  answer.  To  the  objection 
that  the  defendant  has  only  30  days  to 
respond,  it  should  be  noted  that  persons 
are  required  to  answer  a  summons  and 
complaint  within  20  days  under  Fed.  R. 
Civ.  P.  12(a).  However,  we  have 
amended  the  regulation  to  provide  that  a 
defendant  may  file  within  30  days  of 
receipt  of  the  complaint  a  request  for 
hearing  and  a  request  for  an  additional 
30  days  to  file  a  complete  answer  in 
accordance  with  i  10S-7a009.  Cf.  42 
CFR  1003.109(b)(1986). 


16.  Comment:  It  is  recommended  that 
we  delete  S  105-70.010  of  the  proposed 
regulations  allowing  for  the  entry  of  an 
order  of  default  upon  failure  to  answer 
because  the  statute  does  not  expressly 
provide  for  it. 

Response:  Although  the  statute  does 
not  expressly  provide  for  default  upon  a 
defendant's  failure  to  request  a  hearing, 
this  type  of  regulation  is  necessary  to 
implement  the  Act.  See  section  3809  of 
the  Act.  Were  there  no  such  provision,  a 
defendant's  failure  or  refusal  to  answer 
the  complaint  alone  would  defeat  the 
process  Congress  has  envisioned  for  the 
administrative  adjudication  of  false 
claims  and  statements. 

17.  Comment-  The  commenter 
challenged  proposed  S  105-70.018(c)  as 
an  unauthorized  limitation  on  an  ALJ's 
inherent  powers. 

Response:  Section  105-70.018(c)  has 
been  revised  slightly  to  state  that  "the 
AL)  does  not  have  the  authority  to  find 
Federal  statutes  or  regulations  invalid." 
This  proposition  follows  from  the  fact 
that  administrative  agencies  themselves 
have  no  jurisdiction  to  pass  upon  the 
constitutionality  of  legislative  or 
administrative  action.  See,  e.g.,  Motor 
and  Equipment  Manufacturers  Ass '/?., 
Inc.  v.  EPA,  627  F.2d  1095, 1114-15  (D.C. 
Cir.),  cert,  denied.  446  U.S.  952  (1979); 
Spiegel  V.  FTC.  540  F.2d  287.  294  (7th  Cir, 
1976);  Finnerty  v.  Cowen,  508  F.2d  979. 
982  (2d  Cir.  1974).  See  also  Buckeye 
Industries  Inc.  v.  Secretary  of  Labor.  587 
F.2d  231,  reh'g  denied.  591  F.2d  1343  (5th 
Cir.  1979)  ("No  administrative  tribunal 
of  the  United  States  has  the  authority  to 
declare  unconstitutional  the  Act  it  is 
called  upon  to  administer.")  Cf  Public 
Utilities  Commission  v.  United  States, 
355  U.S.  534,  539-40  (1958).  The  ALJ 
making  an  initial  decision  on  behalf  of 
the  authority  head  obviously  has  no 
greater  authority  than  the  authority  head 
to  declare  Federal  statutes  and 
regulations  invalid,  and  the  regulation 
simply  articulates  that  principle. 

Moreover,  "[o]n  matters  of  law  and 
policy,"  the  ALJ  is  "entirely  subject  to 
the  agency."  Association  of 
Administrative  Law  fudges  v.  Heckler, 
594  F.  Supp.  1132, 1141  (D.D.C.  1984).  See 
also  Scalia,  The  ALf  Fiasco — A  Reprise, 
47  U.  Chi.  L.  Rev.  57,  62  (1980).  As  the 
agency  is  given  rulemaking  authority 
under  5  U.S.C.  553  and  many  substantive 
statutes,  the  AL)  is  powerless  to  usurp 
that  authority  by  declaring  duly 
promulgated  regulations  invalid.  The 
ALJ's  role  is  interpretation  not 
legislation. 

18.  Comment:  The  agency  is  obligated 
to  disclose  to  the  defendant  any 
exculpatory  evidence  contained  in  the 
reviewing  official's  notice  to  the 


Attorney  General,  contrary  to  proposed 
§  105-70.020(c). 

Response:  Section  3803(g)(3){B)(ii)  of 
the  Act  directly  prohibits  the  disclosure 
of  the  reviewing  official's  notice  to  the 
Attorney  General,  and  S  105-70.020(c) 
implements  that  provision.  However,  the 
reviewing  official  is  to  include 
exculpatory  circumstances  in  his  or  her 
notice  to  the  Attorney  General  (5  105- 
70.005(b)(5)).  and  the  agency  is  obligated 
to  disclose  exculpatory  information  in 
the  possession  of  the  investigating  or 
reviewing  official.  Hence,  the 
information  that  goes  into  the  notice 
may  be  disclosed  to  the  defendant 
although  the  notice  itself  is  not 
disclosed. 

19.  Comment:  Section  105-70.031  of 
the  proposed  regulations  woidd  create  a 
presumption  that  the  maximum  amount 
of  penalties  and  assessments  should  be 
imposed.  The  conunenter  noted  that  the 
statute  vested  broad  discretion  in  the 
ALJ  to  determine  the  appropriate 
amount  of  penalties  and  assessments 
and  recommended  that  the  last  sentence 
of  proposed  §  105-70.031  be  deleted  as 
inappropriate. 

Response:  The  commenter  is  correct 
in  noting  that  the  ALJ  and  the  authority 
head  on  appeal  have  broad  discretion 
under  the  statute  in  fixing  the  amount  of 
penalties  and  assessments.  Without 
agreeing  that  the  last  sentence  of  §  105- 
70.031  is  inappropriate,  we  have  deleted 
it. 

20.  Comment-  Section  105-70.032  of 
the  proposed  regulation  fails  to  create  a 
presumption  that  the  hearing  would  be 
held  where  the  defendant  resides. 

Response:  The  proposed  regulation 
tracks  the  statute.  Section  3803(g)(4)  of 
the  Act  spiecifies  three  alternative  sites 
for  the  hearing:  (1)  where  the  defendant 
resides  or  transacts  business;  (2)  where 
the  claim  or  statement  was  made;  or  (3) 
in  some  place  agreed  upon  by  the 
defendant  and  the  ALJ.  It  does  not 
create  a  presumptive  venue,  nor  should 
it.  That  determination  is  best  left  to  the 
ALJ  and  the  parties  framing  the  case. 

21.  Comment:  Considering  the  gravity 
of  the  allegations  of  false  claims  or 
statements  and  the  amount  of  penalties 
and  assessments  at  stake,  evidence 
generally  should  be  limited  to  what  is 
admissible  in  court.  In  particular  S  105- 
70.034  should  be  revised  to  exclude 
hearsay  evidence  or  at  least  to  create  a 
presumption  against  the  admission  of 
hearsay. 

Response:  We  decline  to  accept  the 
commenter's  suggestions.  First,  it  is 
well-established  that  technical  rules  of 
evidence — such  as  the  Federal  Rules  of 
Evidence — do  not  apply  in  an 
administrative  proceeding  absent  a 
regulation  expressly  making  them 


applicable.  See  5  U.S.C.  556(d); 
Richardson  v.  Perales.  402  U.S.  389 
(1971).  That  Congress  chose  to  provide 
for  the  adjudication  of  allegations  of 
false  claims  and  statements  against  the 
government  in  an  administrative  forum 
under  the  APA  strongly  suggests  that 
Congress  also  intended  the  less 
restrictive  evidentiary  standards  of  the 
APA  to  apply.  The  very  advantages  of 
expediency  and  lower  cost  that 
Congress  sought  by  providing  this 
administrative  remedy  would  be  lost  if 
the  Federal  Rules  of  Evidence  and  the 
Federal  Rules  of  Civil  Procedure  were 
imported  into  it  from  the  judicial 
context.  Moreover,  the  reasons  for  the 
more  rigorous  exclusionary  rules  of  the 
Federal  Rules  of  Evidence,  such  as  those 
against  hearsay,  do  not  obtain  where  no 
jury  can  be  misled.  See,  e.g.,  3  K.C. 
Davis,  Administrative  Law  Treatise, 
i  16.4  (2  ed.  1980);  Davis,  An  Approach 
to  Rules  of  Evidence  for  Nonjury  Cases, 
50  A.B.A.J.  723  (1964);  Davis,  Hearsay  in 
Administrative  Proceedings,  32  Geo. 
Wash.  L  Rev.  689  (1964);  Gellhom.  Rules 
of  Evidence  and  Official  Notice  in 
Formal  Administrative  Hearings,  1971 
Duke  LJ.  1. 

Instead,  the  provisions  of  S  105-70.034 
(a)  through  (d)  are  based  on 
Recommendation  86-2  of  the 
Administrative  Conference  of  the  United 
States.  1  CFR  305.86-2.  published  at  51 
FR  25642  (July  16, 1986).  They  provide 
that  an  AL)  shall  exclude  evidence  that 
is  irrelevant  and  immaterial  and  may 
exclude  relevant  evidence  that  is 
unreliable  or  if  its  probative  value  is 
substantially  outweighed  by  other 
factors,  such  as  unfair  prejudice  or  the 
undue  consumption  of  time. 

With  respect  to  a  defendant's  right  to 
confront  adverse  witnesses,  $  105- 
70.033(b)  provides  that  an  ALJ  may 
permit  testimony  to  be  admitted  in  the 
form  of  a  written  statement  or 
deposition.  If  the  ALJ  chooses  to  allow 
such  testimony,  the  party  seeking  to 
introduce  it  must  provide  it  to  all  other 
parties  with  the  declarant's  last  known 
address  in  a  manner  which  affords  other 
parties  sufficient  time  to  subpoena  the 
witness  for  cross-examination  at  the 
hearing.  This  satisfies  due  process. 
Richardson  v.  Perales,  supra. 

22.  Comment:  The  commenter  objects 
that  5  105-70.038  of  the  proposed 
regulations  conflicts  with  section 
3803(i)(l)  of  the  Act.  which  provides  that 
the  decision  of  the  ALJ  is  final  unless  it 
is  appealed  by  the  defendant. 

Response:  We  do  not  believe  that 
§  105-70.038  confiicts  with  the  statute. 
By  providing  for  reconsideration  of  the 
initial  decision,  the  regulation  allows  for 
the  expeditious  resolution  of  errors  of 
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law  and  fact  by  the  trier  of  fact  wbo  can 
most  expeditiously  resolve  these 
matters,  perhaps  without  resort  to  an 
appeal  to  the  authority  head. 

An  AL|'s  deciston  becomes  the  final 
decision  of  the  authority  imless  it  is 
appealed  within  30  days  by  a  person 
determined  to  be  bable  for  penalties  and 
assessments.  This  is  a  departure  from 
adjudications  under  the  APA.  Under  5 
U.S.C.  557(bl.  an  AL|  nukes  an  initial  or 
recommended  dedsioo,  while  the 
agency  retains  full  authority  to  make  a 
de  novo  determination  as  to  issues  of 
law  and  fact  on  the  record  either  on 
appeal  or  by  review  on  its  own  motion. 
The  agency  thus  can  ensure  consistency 
in  its  decisions  and  adherence  to  agency 
policy — including  uniform  \ 

interpretations  of  the  statutes  It 
administers  and  its  own  regulations. 
Moreover,  where  novel  issues  of  law 
arise  in  the  context  of  adjudications,  the 
agency  may  articulate  its  policy  in  the 
first  instance,  si^ject.  of  course,  to 
judicial  review. 

It  is  difficult  to  conceive  that  Congresa 
intended  to  eliminate  the  authority's 
prerogative  of  speaking  the  final  word 
on  statutes  and  regulations  within  its 
purview.  Without  a  process  of 
reconsideration,  the  agency  would  be 
powerless  even  to  seek.  let  alone  make, 
corrections  of  misstatements  of  law  and 
fact  in  ALJ  decisions  unless  a  defendant 
were  found  liable  and  chose  to  appeaL 
We  do  not  beheve  Congress  intended  to 
sacrifice  uniformity  and  consistency  in 
decisions  under  this  Act  and  other 
substantive  statutes  that  will  be  subject 
to  interpretation  in  adjudications 
thereunder.  Hence,  we  have  provided  an 
opportunity  for  both  parties  to  seek 
reconsideration  of  the  AL)'s  initial 
decision  as  necessary  for  the  effectire 
implementation  of  this  statute. 

23.  Comment:  It  was  argued  that 
§  105-70.039  of  the  proposed  regulation 
eliminated  for  25  days  a  defendant's 
right  to  appeal  to  the  authority  head,  as 
provided  in  section  3803(i){2KA)  of  the 
Act.  The  commenfer  also  took  exception 
to  the  requirement  that  the  defendant 
must  file  a  legal  brief  on  appeal 
specifying  exceptions,  stating  that  a 
brief  letter  ought  to  suffice  in  some 
cases.  I 

Response:  With  regard  to  the  first 
comment,  we  have  amended  1 106- 
70.03g(b]  to  provide  that  a  defendant 
may  file  a  notice  of  appeal  at  any  tiSM 
within  30  6ay9  after  the  AL)  issues  a 
decision,  but  that  if  anodier  party  files  a 
request  for  reconsideration  in 
accordance  with  J  105-70i)38,  action  on 
the  appeal  will  be  stayed  automatically 
pending  disposition  of  the  motion  for 
reconsideration.  With  regard  to  the 
second  concern,  insofar  as  Congress 


provided  that  an  AL|'s  decision  would 
stand  as  the  authority's  own,  absent  an 
appeal  by  the  defendant  Cimgress 
clearly  dkl  not  intend  for  the  authority 
to  rout  through  the  decision  in  seardi  of 
error  or  to  redetermine  all  issues  de 
novo  without  any  guidance  from  the 
aggrieved  party.  The  agency's  aothoiity 
to  limit  its  consideratimi  on  appeal  to 
speciHc  exceptions  pointing  out  error  is 
both  well-established  and  of  obvious 
practical  value.  See  Manhtiil  Pieid  fr 
Co.  V.  National  Labor  ReloL'ooe  Board, 
318  U.S.  253.  2S5  (1943):  Natioaal  Labt» 
Relations  Board  v.  Cheney  California 
Lumber  Ca.  327  U.S.  38S,  387-06  (1946). 
The  Attorney  General's  Committee  on 
Administrative  Procedure  long  ago 
urged  the  agencies  to  insist  upon 
"meaningful  content  and  exactness  in 
[an)  appeal  from  the  (ALI's)  decision 
*  *  *"  and  to  cease  from  shouldering 
"the  burden  of  complete  reexaminatioo. 
Review  of  the  (AL}'s]  decision  diould  in 
general  and  in  the  absence  of  clear  error 
be  limited  to  grounds  specified  in  the 
appeaL"  Administrative  Procedure  in 
Government  Agencies,  S.  Doa  No.  S. 
77th  Cong.,  1st  Sess.  52  (1941)  (Final 
Report  of  the  Attorney  General's 
Committee  on  Administrative 
Procedure).  We  agree. 

24.  Coaunent  Section  lQ6-70i)43 
should  be  revised  to  reflect  the  fact  that 
investigating  and  reviewing  officials 
may  not  make  collections  under  section 

3806  of  the  Act,  as  provided  in  section 
3809(1)  of  dve  Act 

Response:  This  limitatian  is  already 
contained  in  S  105-70.014,  pertaining  to 
separation  of  functions. 

25.  Comment:  Sectitm  1Q&-70j044 
should  be  revised  to  indicate  that  ordy  a 
final  decision  imposing  penalties  or 
assessments  may  omstitute  the  basis  for 
an  administrative  offset  under  section 

3807  of  the  Act 

Response:  Section  105-70j044  of  the 
regulation  reiterates  the  statutory 
language.  A  final  decision  is  defined  in 
§  9  106-70.010  (d)  and  (I),  37(d).  38(g), 
and  39(1). 

Executive  Order  12291 

The  General  Services  Administration 
has  determined  that  this  rule  is  not  a 
major  riile  for  the  purposes  of  E.0. 12291 
of  February  17, 1981.  because  it  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more:  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
Therefore,  a  Regulatory  Impact  Analysis 
has  not  been  prepared.  GSA  has  based 
all  administrative  decisions  underlying 
this  rule  on  adequate  information 
concerning  the  need  for,  and  the 
consequence  of,  this  rule;  has 
determined  that  the  potential  benefits  to 


society  from  this  role  outweigh  the 
potential  costs  and  has  maximtzed  the 
new  benefits;  and  has  diosen  the 
alternative  ^ipnMch  involving  the  least 
net  cost  to  sodety. 

Paperwork  Reduction  Act  of  1980 

These  regulations  contain  no 
infonnatiaa  collection  or  reoord  keeping 
requirements  as  defined  by  the 
Paperwofk  Reduction  Act  of  1980.  and 
fall  witfaia  the  exceptions  to  coverage. 

List  of  Subjects  In  41 CFR  ^rl  105-7V 

Claims.  Pro-am  fraud,  Adninistrative 

hearing. 

For  the  reasons  set  forth  in  the 
preamble.  41  CFR  Part  105-70  is  added 
to  read  as  follows: 

PART  10S-70— IMPLEMEMTATION  OF 
THE  PflOQRAM  FRAUD  OVH. 
REMEDIES  ACT  OF  19M 

Sec 

lOS-raoOO    Scope. 

105-70X101    Buis. 

105-7a0OZ    Definitioas. 

105-70.003    Basis  for  civil  penalties  and 

assessments. 
105-70.004    Investigation. 
105-70.005    Review  by  reviewing  ofRctal. 
105-70.006    nereqoisite*  for  istmng  a 

complainL 
X05-7QJXf7    Coraplainl. 
105-70.006    Service  ai  complaint 
105-7a009    Answer. 
105-70.010    Default  spon  faibre  to  file  an 

answer. 
10^70.011    Referral  of  complaint  and 

answer  to  the  AL). 
105-70.012    Notice  of  hearing. 
105-70U013    Parties  to  Mie  hearing. 
105-70.014    Separation  of  functiaiM. 
105-70015    Bx  parte  oootacls. 
105-70ine    Diaquahfication  of  reviewing 

official  or  ALJ. 
105-7aoi7    Rights  of  parties. 
105-70.018    Authority  of  the  AL). 
105-701)19    Prehearing  conferences. 
105-70.020    Disclosure  of  documents. 
105-70.021    Discovery. 
105-70.022    Exchange  of  witness  Ksts, 

statements,  and  exhibits. 
105-70.023    Subpoenas  for  attendance  at 

hearing. 
105-70.024    Protective  order. 
105-70.025    Fees. 
105-70.026    Form,  fiHng  and  service  of 

papers. 
105-70.027    Computation  of  time. 
105-70.028    Motiorm. 
105-701)29    Sanction*. 
106-7DO30    The  hearing  and  burden  of  proof. 
105-7a031    Determining  the  ooMunt  of 

penalties  and  asaesomenU. 
105-70.032    Location  of  hearing. 
105-70.033    Witnesses. 
105-70.034    Evidence. 
105-70.035    The  record. 
105-70.036    Post-hearing  briefe. 
105-70.037    hiitial  decision. 
105-70X)3S    Reconsideration  of  initial 

decision. 


105-70.039    Appeal  to  Authority  Head. 
105-70.040    Stays  ordered  by  the  Department 

of  lustice. 
105-70.041    Stay  pending  appeal. 
105-70.042    Judicial  review. 
105-70.043    Collection  of  civil  penalties  and 

assessments. 
105-70.044    Right  to  administrative  offset 
105-70.045    Deposit  in  Treasury  of  United 

States. 
105-70.046    Compromise  or  settlement. 
105-70047    Limitations. 

Authority:  40  U.S.C  486(c):  31  U.S.C.  3809. 

§105-70.000    Scop*. 

This  part  (a)  establishes 
administrative  procedures  for  imposing 
civil  penalties  and  assessments  against 
persons  who  make,  submit,  or  present, 
or  cause  to  be  made,  submitted,  or 
presented,  false,  fictitious,  or  fraudulent 
claims  or  written  statements  to 
authorities  or  to  their  agents,  and  (b) 
specifies  the  hearing  and  appeal  rights 
of  persons  subject  to  allegations  of 
liability  for  such  penalties  and 
assessments. 

§10S-7a001    Basis. 

This  part  implements  the  Program 
Fraud  Civil  Remedies  Act  of  1986,  Pub. 
L  No.  99-509, 6101-6104, 100  Stat.  1874 
(October  21. 1986).  to  be  codified  at  31 
U.S.C.  3801-3812.  31  U.S.C.  3809  of  the 
statute  requires  each  authority  head  to 
promulgate  regulations  necessary  to 
implement  the  provisions  of  the  statute. 

§105-70.002    Dennlttons. 

The  following  shall  have  the  meanings 
ascribed  to  them  below  unless  the 
context  clearly  indicates  otherwise: 

(a)  "ALJ"  means  an  Administrative 
Law  Judge  in  the  Authority  appointed 
pursuant  to  5  U.S.C.  3105  or  detailed  to 
the  Authority  pursuant  to  5  U.S.C.  3344. 

(b)  "Authority"  means  the  General 
Services  Administration. 

(c)  "Authority  Head"  means  the 
Administrator  or  Deputy  Administrator 
of  General  Services. 

(d)  "Benefit"  means,  in  the  context  of 
statements,  anything  of  value,  including 
but  not  limited  to  any  advantage, 
preference,  privilege,  license,  permit 
favorable  decision,  ruling,  status,  or  loan 
guarantee. 

(e)  "Claim"  means  any  request, 
demand  or  submission — 

(1)  Made  to  the  Authority  for  property, 
services,  or  money  (including  money 
representing  grants,  loans,  insurance,  or 
benefits); 

(2)  Made  to  a  recipient  of  property, 
services,  or  money  from  the  Authority  or 
to  a  party  to  a  contract  with  the 
Authority — 

(i)  For  property  or  services  if  the 
United  States — 


(A)  Provided  such  property  or 
services: 

(B)  Provided  any  portion  of  the  funds 
for  the  purchase  of  such  property  or 
services;  or 

(C)  Will  reimburse  such  recipient  or 
party  for  the  purchase  of  such  property 
or  services:  or 

(ii)  For  the  payment  of  money 
(including  money  representing  grants, 
loans,  insurance,  or  benefits]  if  the 
United  States— 

(A)  Provided  any  portion  of  the  money 
requested  or  demanded,  or 

(B)  Will  reimburse  such  recipient  or 
party  for  any  portion  of  the  money  paid 
on  such  request  of  demand:  or 

(3)  Made  to  the  Authority  which  has 
the  effect  of  decreasing  an  obligation  to 
pay  or  account  for  property,  services,  or 
money. 

(f)  "Complaint"  means  the 
administrative  complaint  served  by  the 
reviewing  official  on  the  defendant 
under  §  105-70.007. 

(g)  "Defendant"  means  any  person 
alleged  in  a  complaint  under  i  105- 
70.007  to  be  liable  for  a  civil  penalty  or 
assessment  under  §  105-70.003. 

(h)  "Individual"  means  a  natural 
person. 

(i)  "Initial  Decision"  means  the 
written  decision  of  the  ALJ  required  by 
§  105-70.010  or  §  105-70.037.  and 
includes  a  revised  initial  decision  issued 
following  a  remand  or  a  motion  for 
reconsideration. 

(j)  "Investigating  Official"  means  the 
Inspector  General  of  the  General 
Services  Administration  or  an  officer  or 
employee  of  the  Office  of  the  Inspector 
General  designated  by  the  Inspector 
General  and  serving  in  a  position  for 
which  the  rate  of  basic  pay  is  not  less 
than  the  minimum  rate  of  basic  pay  for 
grade  GS-16  under  the  General 
Schedule. 

(k)  "Knows  or  has  reason  to  know" 
means  that  a  person,  with  respect  to  a 
claim  or  statement — 

(1)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent; 

(2)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement; 
or 

(3)  Acts  In  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  or  statement. 

(1)  "Makes,"  wherever  it  appears, 
shall  include  the  terms  presents, 
submits,  and  causes  to  be  made, 
presented,  or  submitted.  As  the  context 
requires,  "making"  or  "made",  shall 
likewise  include  the  corresponding 
forms  of  such  terms. 

(m)  "Person"  means  any  individual 
partnership,  corporation,  association,  or 
private  organization. 


(n)  "Representative"  means  an 
attorney  who  is  a  member  in  good 
standing  of  the  bar  of  any  State, 
Territory,  or  possession  of  the  United 
States  or  of  the  District  of  Columbia  or 
the  Commonwealth  of  Puerto  Rico.  (An 
individual  may  appear  pro  se:  a 
corporate  officer  or  an  owner  may 
represent  a  business  entity.) 

(0)  "Reviewing  Official"  means  the 
General  Counsel  of  the  General  Services 
Administration  or  his  designee  who  is — 

(1)  Not  subject  to  supervision  by,  or 
required  to  report  to,  the  investigating 
official:  and 

(2)  Not  employed  in  the  organizational 
unit  of  the  authority  in  which  the 
investigating  official  is  employed;  and 

(3)  Serving  in  a  position  for  which  the 
rate  of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade 
GS-16  under  the  General  Schedule. 

(p)  "Statement"  means  any 
representation,  certification,  affirmation, 
document,  record,  or  accounting  or 
bookkeeping  entry  made — 

(1)  With  respect  to  a  claim  or  to 
obtain  the  approval  or  payment  of  a 
claim  (including  relating  to  eligibility  to 
make  a  claim);  or 

(2)  With  respect  to  (including  relating 
to  eligibility  for) — 

(i)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  with;  or 

(ii)  A  grant  loan,  or  benefit  from,  the 
Authority,  or  any  State,  political 
subdivision  of  a  State,  or  other  party,  if 
the  United  States  Government  provides 
any  portion  of  the  money  or  property 
imder  such  contract  or  for  such  grant, 
loan,  or  benefit  or  if  the  Government 
will  reimburse  such  State,  political 
subdivision,  or  party  for  any  portion  of 
the  money  or  property  under  such 
contract  or  for  such  grant  loan,  or 
benefit 

§  105-70.003    Basis  for  civH  penalties  and 
assessments. 

(a)  Claims.  (1)  Any  person  who  makes 
a  claim  that  the  person  knows  or  has 
reason  to  know — 

(i)  Is  false,  fictitious,  or  fraudulent: 

(ii)  Includes  or  is  supported  by  any 
written  statement  which  asserts  a 
material  fact  which  is  false,  fictitious,  or 
fraudulent; 

(iii)  Includes  or  is  supported  by  any 
written  statement  that — 

(A)  Omits  a  material  fact; 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission;  and 

(C)  Is  a  statement  in  which  the  person 
making  such  statement  has  a  duty  to 
include  such  material  fact  or 

(iv)  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  as  claimed. 
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shall  be  subject,  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law. 
to  a  civil  penalty  of  not  more  than  $5,000 
for  each  such  claim. 

(2)  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 
for  property,  services,  or  money 
constitutes  a  separate  claim. 

(3)  A  claim  shall  be  considered  made 
to  the  Authority,  recipient,  or  party 
when  such  claim  is  actually  made  to  an 
agent,  fiscal  intermediary,  or  other 
entity,  including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  the  Authority,  recipient  or 
party. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
regardless  of  whether  such  property, 
services,  or  money  is  actually  ddivered 
or  paid. 

(5)  If  the  Government  has  made  any 
payment  (including  transferred  property 
or  provided  services)  on  a  claim,  a 
person  subject  to  a  civil  penalty  under 
paragraph  (a)(1)  of  this  section  shall 
also  be  subject  to  an  assessment  of  not 
more  than  twice  the  amount  of  such 
claim  or  that  portion  thereof  that  is 
determined  to  be  in  violation  of 
paragraph  (a)(1)  of  this  section.  Such 
assessment  shall  be  in  lieu  of  damages 
sustained  by  the  Government  because  of 
such  claim. 

(b)  Statements.  (1)  Any  person  who 
makes  a  written  statement  that — 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or 

(B)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making  the  statement  has  a  duty 
to  include  in  such  statement;  and 

(ii)  Contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement, 
shall  be  subject,  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law, 
to  a  civil  penalty  of  not  more  than  $5,000 
for  each  such  statement 

(2)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement. 

(3)  A  statement  shall  be  considered 
made  to  the  Authority  when  such 
statement  is  actually  made  to  an  agent, 
fiscal  intermediary,  or  other  entity, 
including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  the  Authority. 

(c)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  liability 
under  this  section.  i 

(d)  In  any  case  in  which  it  is  I 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  or  statement 


under  this  section,  each  such  person 
may  be  held  liable  for  a  civil  penalty 
under  this  section. 

(e)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  under  this 
section  on  which  the  Government  has 
made  payment  (including  transferred 
property  or  provided  services),  an 
assessment  may  be  imposed  against  any 
such  person  or  jointly  and  severally 
against  any  combination  of  such 
persons. 

§105-70.004    InvestigatkMt. 

(a)  If  an  investigating  official 
concludes  that  a  subpoena  pursuant  to 
the  authority  conferred  by  31  U.S.C. 
3804(a)  is  warranted — 

(1)  The  subpoena  so  issued  shall 
notify  the  person  to  whom  it  is 
addressed  of  the  authority  under  which 
the  subpoena  is  issued  and  shall  identify 
the  records  or  dociunents  sought; 

(2)  The  investigating  official  may 
designate  a  person  to  act  on  his  or  her 
behalf  to  receive  the  documents  sought; 
and 

(3)  The  person  receiving  such 
subpoena  shall  be  required  to  tender  to 
the  investigating  official  or  the  person 
designated  to  receive  the  documents  a 
certification  that  the  documents  sought 
have  been  produced,  or  that  such 
documents  are  not  available  and  the 
reasons  therefor,  or  that  such 
documents,  suitably  identified,  have 
been  withheld  based  upon  the  assertion 
of  an  identified  privilege,  or  any 
combination  of  the  foregoing. 

(b)  If  the  investigating  official 
concludes  that  an  action  under  the 
Program  Fraud  Civil  Remedies  Act  may 
be  warranted,  the  investigating  official 
shall  submit  a  report  containing  the 
findings  and  conclusions  of  sudi 
investigation  to  the  reviewing  official. 

(c)  Nothing  in  this  section  shall 
preclude  or  limit  an  investigating 
official's  discretion  to  refer  allegations 
directly  to  the  Department  of  Justice  for 
suit  under  the  False  Claims  Act  or  other 
civil  relief,  or  to  defer  or  postpone  a 
report  or  referral  to  the  reviewing 
official  to  avoid  interference  with  a' 
criminal  investigation  or  prosecution. 

(d)  Nothing  in  this  section  modifies 
any  responsibility  of  an  investigating 
official  to  report  violations  of  criminal 
law  to  the  Attorney  General. 

§  105-70.005    Review  by  the  reviewing 
officiaL 

(a)  If,  based  on  the  report  of  the 
investigating  official  under  %  105- 
70.004(b),  the  reviewing  official 
determines  that  there  is  adequate 
evidence  to  believe  that  a  person  is 
liable  under  §  105-70.003  of  this  part,  the 


reviewing  official  shall  transmit  to  the 
Attorney  General  a  written  notice  of  the 
reviewing  official's  intention  to  issue  a 
complaint  under  §  105-70.007. 
(b)  Such  notice  shall  include — 

(1)  A  statement  of  the  reviewing 
official's  reasons  for  issuing  a  complaint; 

(2)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
liability: 

(3)  A  description  of  the  claims  or 
statements  upon  which  the  allegations 
of  liability  are  based; 

(4)  An  estimate  of  the  amount  of 
money  or  the  value  of  property,  services, 
or  other  benefits  requested  or  demanded 
in  violation  of  §  105-70.003  of  this  part; 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  that  may  relate 
to  the  claims  or  statements  known  by 
the  reviewing  official  or  the 
investigating  official;  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments. 

9  105-70.006    Prerequisites  for  Issuing  a 
comptaint 

(a)  The  reviewing  official  may  issue  a 
complaint  under  §  105-70.007  only  if— 

(1)  The  Department  of  Justice 
approves  the  issuance  of  a  complaint  in 
a  written  statement  described  in  31 
U.S.C.  3803(b)(1),  and 

(2)  In  the  case  of  allegations  of 
liability  under  §  105-70.003(a)  with 
respect  to  a  claim,  the  reviewing  official 
determines  that,  with  respect  to  such 
claim  or  a  group  of  related  claims 
submitted  at  the  same  time  such  claim  is 
submitted  (as  defined  in  paragraph  (b) 
of  this  section),  the  amount  of  money  or 
the  value  of  property  or  services 
demanded  or  requested  in  violation  of 

S  105-70.003(a)  does  not  exceed 
$150,000. 

(b)  For  the  purposes  of  this  section,  a 
related  group  of  claims  submitted  at  the 
same  time  shall  include  only  those 
claims  arising  from  the  same  transaction 
(e.g.,  grant,  loan,  application,  or 
contract)  that  are  submitted 
simultaneously  as  part  of  a  single 
request,  demand,  or  submission. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  reviewing 
official's  authority  to  join  in  a  single 
complaint  against  a  person  claims  that 
are  unrelated  or  were  not  submitted 
simultaneously,  regardless  of  the 
amount  of  money  or  the  value  of 
property  or  services  demanded  or 
requested. 

§105-70.007    Complaint 

(a)  On  or  after  the  date  the 
Department  of  Justice  approves  the 


issuance  of  a  complaint  in  accordance 
with  31  U.S.C.  3803(b)(1).  the  reviewing 
official  may  serve  a  complaint  on  the 
defendant,  as  provided  in  { 105-70.008. 

(b)  The  complaint  shall  state — 

(1)  The  allegations  of  liabihty  against 
the  defendant,  including  the  statutory 
basis  for  liability,  an  identification  of 
the  claims  or  statements  that  are  the 
basis  for  the  alleged  liability,  and  the 
reasons  why  liability  allegedly  arises 
from  such  claims  or  statements; 

(2)  The  maximum  amount  of  penalties 
and  assessments  for  which  the 
defendant  may  be  held  liable; 

(3)  Instructions  for  filing  an  answer 
including  a  specific  statement  of  the 
defendant's  right  to  request  a  hearing  by 
filing  an  answer  and  to  be  represented 
by  a  representative;  and 

(4)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will  result  in  the  imposition  of 
the  maximum  amount  of  penalties  and 
assessments  without  right  to  appeal,  as 
provided  in  §  105-70.010. 

(c)  At  the  same  time  the  reviewing 
official  serves  the  complaint  he  or  she 
shall  serve  the  defendant  with  a  copy  of 
these  regulations. 

§  105-70.008    Service  of  complaint 

(a)  Service  of  a  complaint  must  be 
made  by  certified  or  registered  mail  or 
by  delivery  in  any  manner  authorized  by 
Rule  4(d)  of  the  Federal  Rules  of  Civil 
Procedure.  Service  is  complete  upon 
receipt. 

(b)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by — 

(1)  Affidavit  of  the  individual  serving 
the  complaint  by  delivery; 

(2)  A  United  States  Postal  Service 
return  receipt  card  acknowledging 
receipt;  or 

(3)  Written  acknowledgment  of  receipt 
by  the  defendant  or  his  representative. 

§105-70i)09    Answer. 

(a)  The  defendant  may  request  a 
hearing  by  filing  an  answer  with  the 
reviewing  official  within  30  days  of 
service  of  the  complaint.  An  answer 
shall  be  deemed  to  be  a  request  for 
hearing. 

(b)  In  the  answer,  the  defendant — 

(1)  Shall  admit  or  deny  each  of  the 
allegations  of  liability  made  in  the 
complaint; 

(2)  Shall  state  any  defense  on  which 
the  defendant  intends  to  rely; 

(3)  May  state  any  reasons  why  the 
defendant  contends  that  the  penalties 
and  assessments  should  be  less  than  the 
statutory  maximum;  and 

(4)  Shall  state  the  name,  address,  and 
telephone  number  of  the  person 


authorized  by  the  defendant  to  act  as 
defendant's  representative,  if  any. 

(c)  If  the  defendant  is  unable  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section  within  the 
time  provided,  the  defendant  may, 
before  the  expiration  of  30  days  from 
service  of  the  complaint,  file  with  the 
reviewing  official  a  general  answer 
denying  liability  and  requesting  a 
hearing,  and  a  request  for  an  extension 
of  time  within  which  to  file  an  answer 
meeting  the  requirements  of  paragraph 
(b)  of  this  section.  The  reviewing  official 
shall  file  promptly  with  the  ALJ  the 
complaint,  the  general  answer  denying 
liability,  and  the  request  for  an 
extension  of  time  as  provided  in  $  105- 
70.011.  For  good  cause  shown,  the  ALJ 
may  grant  llie  defendant  up  to  30 
additional  days  within  which  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section. 

§105-70.010    DefMittuponfatturetofHewi 


(a)  If  the  defendant  does  not  file  an 
answer  within  the  time  prescribed  in 
§  105-70.009(a).  the  reviewing  official 
may  refer  the  complaint  to  the  ALJ. 

(b)  Upon  the  referral  of  the  complaint, 
the  ALJ  shall  promptly  serve  on  the 
defendant  in  the  manner  prescribed  in 

§  105-70.008,  a  notice  that  an  initial 
decision  will  be  issued  under  this 
section. 

(c)  The  ALJ  shall  assume  the  facts 
alleged  in  the  complaint  to  be  true.  and. 
if  such  facts  establish  liability  under 

§  105-70.003.  the  ALJ  shall  issue  an 
initial  decision  imposing  the  maximum 
amount  of  penalties  and  assessments 
allowed  under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer,  the  defendant  waives  any  right 
to  further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 
(c)  of  this  section,  and  the  initial 
decision  shall  become  final  and  binding 
upon  the  parties  30  days  after  it  is 
issued. 

(e)  If,  before  such  an  initial  decision 
becomes  final,  the  defendant  files  a 
motion  with  the  ALJ  seeking  to  reopen 
on  the  grounds  that  extraordinary 
circumstances  prevented  the  defendant 
from  filing  an  answer,  the  initial 
decision  shall  be  stayed  pending  the 
ALJ's  decision  on  the  motion. 

(f)  If,  on  such  motion,  the  defendant 
can  demonstrate  extraordinary 
circumstances  excusing  the  failure  to  file 
a  timely  answer,  the  ALJ  shall  withdraw 
the  initial  decision  in  paragraph  (c)  of 
this  section,  if  such  a  decision  has  been 
issued,  and  shall  grant  the  defendant  an 
opportunity  to  answer  the  complaint. 


(g)  A  decision  of  the  ALJ  denying  a 
defendant's  motion  under  paragraph  (e) 
of  this  section  is  not  subject  to 
reconsideration  under  §  105-70.038. 

(h)  The  defendant  may  appeal  to  the 
Authority  Head  the  decision  denying  a 
motion  to  reopen  by  filing  a  notice  of 
appeal  with  the  Authority  Head  within 
15  days  after  the  ALJ  denies  the  motion. 
The  timely  filing  of  a  notice  of  appeal 
shall  stay  the  initial  decision  until  the 
Authority  Head  decides  the  issue. 

(i)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  Authority 
Head,  the  ALj  shall  forward  the  record 
of  the  proceeding  to  the  Authority  Head. 

(j)  The  Authority  Head  shall  decide 
expeditiously  whether  extraordinary 
circumstances  excuse  the  defendant's 
failure  to  file  a  timely  answer  based 
solely  on  the  record  before  the  ALJ. 

(k)  If  the  Authority  Head  decides  that 
extraordinary  circumstances  excused 
the  defendant's  failure  to  file  a  timely 
answer,  the  Authority  Head  shall 
remand  the  case  to  the  ALJ  with 
instructions  to  grant  the  defendant  an 
opportunity  to  answer. 

(I)  If  the  Authority  Head  decides  that 
the  defendant's  failure  to  file  a  timely 
answer  is  not  excused,  the  Authority 
Head  shall  reinstate  the  initial  decision 
of  the  ALJ,  which  shall  become  final  and 
binding  upon  the  parties  30  days  after 
the  Authority  Head  issues  such  decision 

SIOS-TOOII    Referral  Of  complaint  and 
answer  to  ttte  ALJ. 

Upon  receipt  of  an  answer,  the 
reviewing  official  shall  file  the 
complaint  and  answer  with  the  ALJ. 

§105-70012    Notice  of  Hearing. 

(a)  When  the  ALJ  receives  the 
complaint  and  answer,  the  ALJ  shall 
promptly  serve  a  notice  of  hearing  upon 
the  defendant  in  the  manner  prescribed 
by  S  105-70.008.  At  the  same  time,  the 
ALJ  shall  send  a  copy  of  such  notice  to 
the  representative  for  the  Government 

(b)  Such  notice  shall  include — 

(1)  The  tentative  time  and  place,  and 
the  nature  of  the  hearing; 

(2)  The  legal  authority  and  jurisdiction 
under  which  (he  hearing  is  to  be  held; 

(3)  The  matters  of  fact  and  law  to  be 
asserted; 

(4)  A  description  of  the  procedures  for 
the  conduct  of  the  hearing; 

(5)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
Government  and  of  the  defendant  if 
any;  and 

(6)  Such  other  matters  as  the  AL| 
deems  appropriate.  y    '^ 
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910S-70.013    Parties  to  ttw  hearing. 

(a)  The  parties  to  the  hearing  shall  be 
the  defendant  and  the  Authority. 

(b)  Pursuant  to  31  U.S.C.  3730(c)(5),  a 
private  plaintiff  under  the  False  Claims 
Act  may  participate  in  these 
proceedings  to  the  extent  authorized  by 
the  provisions  of  that  Act. 

§105-70.014    Separation  of  function*. 

(a)  The  investigating  official,  the 
reviewing  official,  and  any  employee  or 
agent  of  the  Authority  who  takes  part  in 
investigating,  preparing,  or  presenting  a 
particular  case  may  not,  in  such  case  or 
a  factually  related  case — 

(1)  Participate  in  the  hearing  as  the 
ALJ; 

(2)  Participate  or  advise  in  the  initial 
decision  or  the  review  of  the  initial 
decision  by  the  Authority  Head,  except 
as  a  witness  or  a  representative  in 
public  proceedings:  or 

(3)  Make  the  collection  of  penalties 
and  assessments  under  31  U.S.C.  3806. 

(b)  The  ALJ  shall  not  be  responsible 
to,  or  subject  to  the  supervision  or 
direction  of  the  investigating  official  or 
the  reviewing  official. 

(c)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  representative  for 
the  Government  may  be  employed 
anywhere  in  the  Authority,  including  in 
the  offices  of  either  the  investigating 
official  or  the  reviewing  official. 

§  105-70.015    Ex  parte  contacts. 

No  party  or  person  (except  employees 
of  the  ALJ's  office)  shall  communicate  in 
any  way  with  the  ALJ  on  any  matter  at 
issue  in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 

§  105-70.016    Disqualification  of  reviewing 
official  or  AU. 

(a)  A  reviewing  official  or  ALJ  in  a 
particular  case  may  disqualify  himself 
or  herself  at  any  time. 

(b)  A  party  may  file  with  the  ALJ  a 
motion  for  disqualification  of  a 
reviewing  official  or  an  ALJ.  Such 
motion  shall  be  accompanied  by  an 
affidavit  alleging  personal  bias  or  other 
reason  for  disqualification. 

(c)  Such  motion  and  affidavit  shall  be 
filed  promptly  upon  the  party's 
discovery  of  reasons  requiring 
disqualification,  or  such  objections  shall 
be  deemed  waived. 

(d)  Such  affidavit  shall  state  specific 
facts  that  support  the  party's  belief  that 
personal  bias  or  other  reason  for 
disqualification  exists  and  the  time  and 
circumstances  of  the  parly's  discovery 


of  such  facts.  It  shall  be  accompanied  by 
a  certificate  of  the  representative  of 
record  that  it  is  made  in  good  faith. 

(e)  Upon  the  filing  of  such  a  motion 
and  affidavit,  the  ALJ  shall  proceed  not 
further  in  the  case  until  he  or  she 
resolves  the  matter  of  disqualification  in 
accordance  with  paragraph  (f)  of  this 
section. 

(f)(1)  If  the  ALJ  determines  that  a 
reviewing  official  is  disqualified,  the  ALJ 
shall  dismiss  the  complaint  without 
prejudice. 

(2)  If  the  ALJ  disqualifies  himself  or 
herself  the  case  shall  be  reassigned 
promptly  to  another  ALJ. 

(3)  If  the  ALJ  denies  a  motion  to 
disqualify,  the  authority  head  may 
determine  the  matter  only  as  part  of  his 
or  her  review  of  the  initial  decision  upon 
appeal,  if  any. 

§  105-70.017    Rights  of  parties. 

Except  as  otherwise  limited  by  this 
part,  all  parties  may — 

(a)  Be  accompanied,  represented,  and 
advised  by  a  representative; 

(b)  Participate  in  any  conference  held 
by  the  ALJ; 

(c)  Conduct  discovery; 

(d)  Agree  to  stipulations  of  fact  or 
law,  which  shall  be  made  part  of  the 
record; 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(f)  Present  and  cross-examine 
witnesses; 

(g)  Present  oral  argument  at  the 
hearing  as  permitted  by  the  ALJ;  and 

(h)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  after  the  hearing. 

§  105-70.018    Authority  of  the  AU. 

(a)  The  ALJ  shall  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 
order,  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  The  ALJ  has  the  authority  to — 

(1)  Set  and  change  the  date,  time,  and 
place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations; 

(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings; 

(6)  Rule  on  motions  and  other 
procedural  matters; 

(7)  Regulate  the  scope  and  timing  of 
discovery; 


(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties; 

(9)  Examine  witnesses: 

(10)  Receive,  rule  on,  exclude,  or  limit 
evidence; 

(11)  Upon  motion  of  a  party,  take 
official  notice  of  facts: 

(12)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
issue  of  material  fact: 

(13)  Conduct  any  conference, 
argument,  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(14)  Exercise  such  other  authority  as 
is  necessary  to  carry  out  the 
responsibility  of  the  ALJ  under  this  part. 

(c)  The  ALJ  does  not  have  the 
authority  to  find  Federal  statutes  or 
regulations  invalid. 

§  105-70.019    Prehearing  conferences. 

(a)  The  ALJ  may  schedule  prehearing 
conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
ALJ  shall  schedule  at  least  one 
prehearing  conference  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  The  ALJ  may  use  prehearing 
conferences  to  discuss  the  following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement; 

(3)  Stipulations  and  admissions  of  fact 
or  as  to  the  contents  and  authenticity  of 
documents; 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record; 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  only  documentary  evidence 
(subject  to  the  objection  of  other  parties) 
and  written  argument; 

(6)  Limitation  of  the  number  of 
witnesses; 

(7)  Scheduling  dotes  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits; 

(8)  Discovery: 

(9)  The  time  and  place  for  the  hearing: 
and 

(10)  Such  other  matters  as  may  tend  to 
expedite  the  fair  and  just  disposition  of 
the  proceedings. 

(d)  The  ALJ  may  issue  an  order 
containing  all  matters  agreed  upon  by 
the  parties  or  ordered  by  the  ALJ  at  a 
prehearing  conference. 

§  105-70.020    Disclosure  of  documents. 

(a)  Upon  written  request  to  the 
reviewing  official,  the  defendant  m.iy 
review  any  relevant  and  material 
documents,  transcripts,  records,  and 
other  materials  that  relate  to  the 


allegations  set  out  in  the  complaint  and 
upon  which  the  findings  and  conclusions 
of  the  investigating  official  under  §  105- 
70.004(b)  are  based,  unless  such 
documents  are  subject  to  a  privilege 
under  Federal  law.  Upon  payment  of 
fees  for  duplication,  the  defendant  may 
obtain  copies  of  such  documents. 

(b)  Upon  written  request  to  the 
reviewing  official,  the  defendant  also 
may  obtain  a  copy  of  all  exculpatory 
information  in  the  possession  of  the 
reviewing  official  or  investigating 
official  relating  to  the  allegations  in  the 
complaint,  even  if  it  is  contained  in  a 
document  that  would  otherwise  be 
privileged.  If  the  document  would 
otherwise  be  privileged,  only  that 
portion  containing  exculpatory 
information  must  be  disclosed. 

(c)  The  notice  sent  to  the  Attorney 
General  from  the  reviewing  o^icial  as 
described  in  S  105-70.005  is  not 
discoverable  under  any  circumstances. 

(d)  The  defendant  may  Hie  a  motion  to 
compel  disclosure  of  the  documents 
subject  to  the  provisions  of  this  section. 
Such  a  motion  may  only  be  filed  with 
the  ALJ  following  the  filing  of  an  answer 
pursuant  to  S  105-70.009. 

§105-70.021    Discovery. 

(a)  The  following  types  of  discovery 
are  authorized: 

(1)  Requests  for  production  of 
documents  for  inspection  and  copying: 

(2)  Requests  for  admissions  of  the 
authenticity  of  any  relevant  document  or 
of  the  truth  of  any  relevant  fact; 

(3)  Written  interrogatories;  and 

(4)  Depositions. 

(b)  For  the  purpose  of  this  section  and 
§§  105-70.022  and  105-70.023,  the  term 
"documents"  includes  information, 
documents,  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
documentary  evidence.  Nothing 
contained  herein  shall  be  interpreted  to 
require  the  creation  of  a  document. 

(c)  Unless  mutually  agreed  to  by  the 
parties,  discovery  is  available  only  as 
ordered  by  the  ALJ.  The  ALJ  shall 
regulate  the  timing  of  discovery. 

(d)  Motions  for  discovery. 

(1)  A  party  seeking  discovery  may  file 
a  motion  with  the  ALJ.  Such  a  motion 
shall  be  accompanied  by  a  copy  of  the 
requested  discovery,  or  in  the  case  of 
depositions,  a  summary  of  the  scope  of 
the  proposed  deposition. 

(2)  Within  ten  days  of  service,  a  party 
may  file  an  opposition  to  the  motion 
and/or  a  motion  for  protective  order  as 
provided  in  §  105-70.024. 

(3)  The  ALJ  may  grant  a  motion  for 
discovery  only  if  he  finds  that  the 
discovery  sought — 


(i)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  consideration  of  the 
issues: 

(ii)  Is  not  unduly  costly  or 
burdensome: 

(iii)  Will  not  unduly  delay  the 
proceeding;  and 

(iv)  Does  not  seek  privileged 
information. 

(4)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovery: 

(5)  The  ALJ  may  grant  discovery 
subject  to  a  protective  order  under 
i  105-70.024. 

(e)  Depositions. 

(1)  If  a  motion  for  deposition  is 
granted,  the  ALJ  shall  issue  a  subpoena 
for  the  deponent,  which  may  require  the 
deponent  to  produce  documents.  The 
subpoena  shall  specify  the  time  and 
place  at  which  the  deposition  will  be 
held. 

(2)  The  party  seeking  to  depose  shall 
serve  the  subpoena  in  the  manner 
prescribed  in  $  105-70.008. 

(3)  The  deponent  may  file  with  the 
ALJ  a  motion  to  quash  the  subpoena  or  a 
motion  for  a  protective  order  within  ten 
days  of  service. 

(4)  The  party  seeking  to  depose  shall 
provide  for  the  taking  of  a  verbatim 
transcript  of  the  deposition,  which  it 
shall  make  available  to  all  other  parties 
for  inspection  and  copying. 

(f)  Each  party  shall  bear  its  own  costs 
of  discovery. 

§  105-70.022    Exchange  of  witness  lists, 
statements  and  exhibits. 

(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  may  be  ordered 
by  the  ALJ.  the  parties  shall  exchange 
witness  lists,  copies  of  prior  statements 
of  proposed  witnesses,  and  copies  of 
proposed  hearing  exhibits,  including 
copies  of  any  written  statements  that 
the  party  intends  to  offer  in  lieu  of  live 
testimony  in  accordance  with  §  105- 
70.033(b).  At  the  time  the  above 
documents  are  exchanged,  any  party 
that  intends  to  rely  on  the  transcript  of 
deposition  testimony  in  lieu  of  live 
testimony  at  the  hearing,  if  permitted  by 
the  ALJ,  shall  provide  each  party  with  a 
copy  of  the  specific  pages  of  the 
transcript  it  intends  to  introduce  into 
evidence. 

(b)  If  a  party  objects,  the  ALJ  shall  not 
admit  into  evidence  the  testimony  of 
any  witness  whose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  the  opposing  party  as 
provided  above  unless  the  ALJ  finds 
good  cause  for  the  failure  or  that  there  is 
no  prejudice  to  the  objecting  party. 

(c)  Unless  another  party  objects 
within  the  time  set  by  the  ALJ, 
documents  exchanged  in  accordance 


with  paragraph  (a)  of  this  section  shall 
be  deemed  to  be  authentic  for  the 
purpose  of  admissibility  at  the  hearing. 

§  105-70.023    Sul>poefia  for  attendance  at 
hearing. 

(a)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  ALJ  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  documents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  therefor  not  less 
than  15  days  before  the  date  fixed  for 
the  hearing  unless  otherwise  allowed  by 
the  ALJ  for  good  cause  shown.  Such 
request  shall  specify  any  documents  to 
be  produced  and  shall  designate  the 
witnesses  and  describe  the  address  and 
location  thereof  with  sufficient 
particularity  to  permit  such  witnesses  to 
be  found. 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is  to 
appear  and  any  documents  the  witness 
is  to  produce. 

(e)  The  party  seeking  the  subpoena 
shall  serve  it  in  the  manner  prescribed 
in  §  105-70.008.  A  subpoena  on  a  party 
or  upon  an  individual  under  the  control 
of  a  party  may  be  served  by  first  class 
mail. 

(f)  A  party  or  the  individual  to  whom 
the  subpoena  is  directed  may  file  with 
the  ALJ  a  motion  to  quash  the  subpoena 
within  ten  days  after  service  or  on  or 
before  the  time  specified  in  the 
subpoena  for  compliance  if  it  is  less 
than  ten  days  after  service. 

§  105-70.024    Protective  order. 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  ah  opposing  party 
or  with  respect  to  the  hearing,  seeking  to 
limit  the  availability  or  disclosure  of 
evidence. 

(b)  In  issuing  a  protective  order,  the 
ALJ  may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or  expense, 
including  one  or  more  of  the  following: 

(1)  That  the  discovery  not  be  had; 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place: 

(3)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested; 
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(4]  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(5)  That  discovery  be  conducted  with 
no  one  present  except  persons       i 
designated  by  the  ALJ;  ) 

(6)  That  the  contents  of  discovery  or 
evidence  be  sealed; 

(7)  That  a  deposition  after  being 
sealed  be  opened  only  by  order  of  the 
ALJ: 

(8)  That  a  trade  secret  or  other 
confidential  research,  development 
commercial  information,  or  facts 
pertaining  to  any  criminal  investigation, 
proceeding,  or  other  administrative 
investigation  not  be  disclosed  or  be 
disclosed  only  in  a  designated  way;  or 

(9)  That  the  parties  simultaneously  file 
specified  documents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  AL). 


{105-70.025    Fee*. 

The  party  requesting  a  subpoena  shall 
pay  the  cost  of  the  fees  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  United  States  District 
Court.  A  check  for  witness  fees  and 
mileage  shall  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  the 
Authority,  a  check  for  witness  fees  and 
mileage  need  not  accompany  the 
subpoena. 


§105-70.026    Fonn,fiHngandservic«of 


(a)  Form.  (1)  Documents  filed  with  the 
AL)  shall  include  an  original  and  two 
copies. 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
case  number  assigned  by  the  AL|,  and  a 
designation  of  the  paper  (e.g..  motion  to 
quash  subpoena). 

(3)  Every  pleading  and  paper  shall  be 
signed  by,  and  shall  contain  the  address 
and  telephone  number  of  the  party  or 
the  person  on  whose  behalf  the  paper 
was  filed,  or  his  or  her  representative. 

(4)  Papers  are  considered  filed  when 
they  are  mailed.  Date  of  mailing  may  be 
established  by  a  certificate  from  the 
party  or  its  representative  or  by  proof 
that  the  document  was  sent  by  certified 
or  registered  mail. 

(b)  Service.  A  party  filing  a  document 
with  the  ALJ  shall,  at  the  time  of  filing, 
serve  a  copy  of  such  document  on  every 
other  party.  Service  upon  any  party  of 
any  document  other  than  those  required 
to  be  served  as  prescribed  in  i  105> 
70.008  shall  be  made  by  delivering  a 
copy  or  by  placing  a  copy  of  the 
document  in  the  United  States  mail, 
postage  prepaid  and  addressed  to  the 


party's  last  known  address.  When  a 
party  is  represented  by  a  representative. 
service  shall  be  made  upon  such 
representative  in  lieu  of  the  actual  party. 

(c)  Proof  of  Service.  A  certificate  of 
the  individual  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  manner  of  service,  shall  be     - 
proof  of  service. 

§105-70.027    Computation  of  tim*. 

(a)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act.  event,  or  default,  and 
includes  the  last  day  of  the  period, 
unless  it  is  a  Saturday,  Sunday,  or  legal 
holiday  observed  by  the  Federal 
government,  in  which  event  it  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed  is 
less  than  seven  days,  intermediate 
Saturdays,  Sundays,  and  legal  holidays 
observed  by  the  Federal  government 
shall  be  excluded  from  the  computation. 

(c)  Where  a  document  has  been 
served  or  issued  by  placing  it  in  the 
mail,  an  additional  five  days  will  be 
added  to  the  time  permitted  for  any 
response. 

§105-7a028    Motions 

(a)  Any  application  to  the  ALJ  for  an 
order  or  ruling  shall  be  by  motion. 
Motions  shall  state  the  relief  sought,  the 
authority  relied  upon,  and  the  facts 
alleged,  and  shall  be  filed  with  the  AL) 
and  served  on  all  other  parties. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  the  hearing, 
all  motions  shall  be  in  writing.  The  ALJ 
may  require  that  oral  motions  be 
reduced  to  writing. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  AL),  any  party  may 
file  a  response  to  such  motion. 

(d)  The  ALJ  may  not  grant  a  written 
motion  before  the  time  for  filing 
responses  thereto  has  expired,  except 
upon  consent  of  the  parties  or  following 
a  hearing  on  the  motion,  but  may 
overrule  or  deny  such  motion  without 
awaiting  a  response. 

(e)  The  ALJ  shall  make  a  reasonable 
effort  to  dispose  of  all  outstanding 
motions  prior  to  the  beginning  of  the 
hearing. 

§105-70.029    Sanctions. 

(a)  The  ALJ  may  sanction  a  person, 
including  any  party  or  representative 
for — 

(1)  Failing  to  comply  with  an  order, 
rule,  or  procedure  governing  the 
proceeding; 

(2)  Failing  to  prosecute  or  defend  an  - 
action;  or 


(3)  Engaging  in  other  misconduct  that 
interferes  with  the  speedy,  orderly,  or 
fair  conduct  of  the  hearing. 

(b)  Any  such  sanction,  including  but 
not  limited  to  those  listed  in  paragraphs 
(c),  (d),  and  (e)  of  this  section,  shall 
reasonably  relate  to  the  severity  and 
nature  of  the  failure  or  misconduct. 

(c)  When  a  party  fails  to  comply  with 
an  order,  including  an  order  for  taking  a 
deposition,  the  production  of  evidence 
within  the  party's  control,  or  a  request 
for  admission,  the  AL)  may — 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought; 

(2)  In  the  case  of  requests  for 
admission,  deem  each  matter  of  which 
an  admission  is  requested  to  be 
admitted; 

(3)  Prohibit  the  party  failing  to  comply 
with  such  order  from  introducing 
evidence  concerning,  or  otherwise 
relying  upon,  testimony  relating  to  the 
information  sought;  and 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  such  request. 

(d)  If  a  party  fails  to  prosecute  or 
defend  an  action  under  this  part 
commenced  by  service  of  a  notice  of 
hearing,  the  AL)  may  dismiss  the  action 
or  may  issue  an  initial  decision  imposing 
penalties  and  assessments. 

(e)  The  AL)  may  refuse  to  consider 
any  motion,  request,  response,  brief  or 
other  document  which  is  not  filed  in  a 
timely  fashion. 

§105-70.030    Ths  hsaring  and  burden  Of 
proof. 

(a)  The  ALJ  shall  conduct  a  hearing  on 
the  record  in  order  to  determine  whether 
the  defendant  is  liable  for  a  civil  penalty 
or  assessment  under  §  105-70.003  and.  if 
so,  the  appropriate  amount  of  any  such 
civil  penalty  or  assessment  considering 
any  aggravating  or  mitigating  factors. 

(b)  The  authority  shall  prove 
defendant's  liability  and  any 
aggravating  factors  by  a  preponderance 
of  the  evidence. 

(c)  The  defendant  shall  prove  any 
affirmative  defenses  and  any  mitigating 
factors  by  a  preponderance  of  the 
evidence. 

(d)  The  hearing  shall  be  open  to  the 
public  unless  otherwise  ordered  by  the 
ALJ  for  good  cause  shown. 

§  105-70.031    Determining  ttie  amount  of 
penaities  and  assessments. 

In  determining  an  appropriate  amount 
of  civil  penalties  and  assessments,  the 
ALJ  and  the  Authority  Head,  upon 
appeal,  should  evaluate  any 
circumstances  presented  that  mitigate  or 
aggravate  the  violation  and  should 


articulate  in  their  opinions  the  reasons 
that  support  the  penalties  and 
assessments  they  impose. 

§105-70.032    Location  Of  hsaring. 

(a)  The  hearing  may  be  held — 

(1)  In  any  judicial  district  of  the 
United  States  in  which  the  defendant 
resides  or  transacts  business; 

(2)  In  any  judicial  district  of  the 
United  States  in  which  the  claim  or 
statement  in  issue  was  made;  or 

(3)  In  such  other  place  as  may  be 
agreed  upon  by  the  defendant  and  the 
ALJ. 

(b)  Each  party  shall  have  the 
opportunity  to  present  argiunents  with 
respect  to  the  location  of  the  hearing. 

(c)  The  hearing  shall  be  held  at  the 
place  and  at  the  time  ordered  by  the 
AL). 

§105-70.033    Witnesses. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  the 
hearing  shall  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  At  the  discretion  of  the  ALJ, 
testimony  may  be  admitted  in  the  form 
of  a  written  statement  or  deposition. 
Any  such  written  statement  must  be 
provided  to  all  other  parties  along  with 
the  last  known  address  of  such  witness, 
in  a  manner  which  allows  su^cient  time 
for  other  parties  to  subpoena  such 
witness  for  cross-examination  at  the 
hearing.  Prior  written  statements  of 
witnesses  proposed  to  testify  at  the 
hearing  and  deposition  transcripts  shall 
be  exchanged  as  provided  in  §  105- 
70.022(a). 

(c)  The  ALJ  shall  exercise  reasonable 
control  over  the  mode  and  order  of 
interrogating  witnesses  and  presenting 
evidence  so  as  to^ 

(1)  Make  the  interrogation  and 
presentation  effective  for  the 
ascertainment  of  the  truth, 

(2)  Avoid  needless  consumption  of 
time,  and 

(3)  Protect  witnesses  from 
harrassment  or  undue  embarrassment. 

(d)  The  AL)  shall  permit  the  parties  to 
conduct  such  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts. 

(e)  To  the  extent  permitted  by  the  AL), 
cross-examination  on  matters  outside 
the  scope  of  direct  examination  shall  be 
conducted  in  the  manner  of  direct 
examination  and  may  proceed  by 
leading  questions  only  if  the  witness  is  a 
hostile  witness,  an  adverse  party,  or  a 
witness  identified  with  an  adverse 
party. 

(f)  Upon  motion  of  any  party,  the  AL) 
shall  order  witnesses  excluded  so  that 
they  cannot  hear  the  testimony  of  other 


witnesses.  This  rule  does  not  authorize 
exclusion  of — 

(1)  A  party  who  is  an  individual; 

(2)  In  the  case  of  a  party  that  is  not  an 
individual,  an  officer  or  employee  of  the 
party  appearing  for  the  entity  pro  se  or 
designated  by  Uie  party's  representative; 
or 

(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  the  Government 
engaged  in  assisting  the  representative 
for  the  Government. 

§105-70.034    Evidencs. 

(a)  The  ALJ  shall  determine  the 
admissibility  of  evidence. 

(b)  Except  as  provided  in  this  part,  the 
ALJ  shall  not  be  bound  by  the  Federal 
Rules  of  Evidence.  However,  the  ALJ 
may  apply  the  Federal  Rules  of 
Evidence  where  appropriate,  e.g.,  to 
exclude  unreliable  evidence. 

(c)  The  AL)  shall  exclude  irrelevant 
and  immaterial  evidence. 

(d)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Although  relevant,  evidence  may 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(f)  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
inadmissible  to  the  extent  provided  in 
Rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  AL)  shall  permit  the  parties  to 
introduce  rebuttal  witnesses  and 
evidence. 

(h)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the  AL} 
pursuant  to  S  105-70.024. 

§105-70.035    Thsrscord. 

(a)  The  hearing  will  be  recorded  and 
transcribed.  Transcripts  may  be 
obtained  following  the  hearing  from  the 
AL)  at  a  cost  not  to  exceed  the  actual 
cost  of  duplication. 

(b)  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing,  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
record  for  the  decision  by  the  AL)  and 
the  Authority  Head. 

(c)  The  record  may  be  inspected  and 
copied  (upon  payment  of  a  reasonable 
fee)  by  anyone,  unless  otherwise 
ordered  by  the  ALJ  pursuant  to  §  105- 
70.024. 


§105-70i)3«    Post-hsaring  briefs. 

The  ALJ  may  require  the  parties  to  file 
post-hearing  briefs.  In  any  event,  any 
party  may  file  a  post-hearing  brief.  "The 
ALJ  shall  fix  the  time  for  filing  such 
briefs,  not  to  exceed  60  days  from  the 
date  the  parties  receive  the  transcript  of 
the  hearing  or,  if  applicable,  the 
stipulated  record.  Such  briefs  may  be 
accompanied  by  proposed  findings  of 
fact  and  conclusions  of  law.  The  AL) 
may  permit  the  parties  to  file  reply 
briefs. 

§105-70.037    Initial  decision. 

(a)  The  AL)  shall  issue  an  initial 
decision  based  only  on  the  record, 
which  shall  contain  findings  of  fact, 
conclusions  of  law,  and  the  amount  of 
any  penalties  and  assessments  imposed. 

(b)  The  findings  of  fact  shall  include  a 
finding  on  each  of  the  following  issues: 

(1)  Whether  the  claims  or  statements 
identified  in  the  complaint,  or  any 
portions  thereof,  violate  S  105-70.003. 

(2)  If  the  person  is  liable  for  penalties 
or  assessments,  the  appropriate  amount 
of  any  such  penalties  or  assessments 
considering  any  mitigating  or 
aggravating  factors  that  he  or  she  finds 
in  the  case. 

(c)  The  AL)  shall  promptly  serve  the 
initial  decision  on  all  parties  within  90 
days  after  the  time  for  submission  of 
post-hearing  briefs  and  reply  briefs  (if 
permitted)  has  expired.  The  AL)  shall  at 
the  same  time  serve  all  parties  with  a 
statement  describing  the  right  of  any 
defendant  determined  to  be  liable  for  a 
civil  penalty  or  assessment  to  file  a 
motion  for  reconsideration  with  the  ALJ 
or  a  notice  of  appeal  with  the  Authority 
Head.  If  the  AL)  fails  to  meet  the 
deadline  contained  in  this  paragraph,  he 
or  she  shall  notify  the  parties  of  the 
reason  for  the  delay  and  shall  set  a  new 
deadline. 

(d)  Unless  the  initial  decision  of  the 
AL)  is  timely  appealed  to  the  Authority 
Head,  or  a  motion  for  reconsideration  of 
the  initial  decision  is  timely  filed,  the 
initial  decision  shall  constitute  the  final 
decision  of  the  Authority  Head  and  shall 
be  final  and  binding  on  the  parties  30 
days  after  it  is  issued  by  the  AL). 

§  105-70.038 
decision. 


Rsconsidsrstion  of  initial 


(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  any  party  may  file  a 
motion  for  reconsideration  of  the  initial 
decision  within  20  days  of  receipt  of  the 
initial  decision.  If  8er\'ice  was  made  by 
mail,  receipt  will  be  presumed  to  be  five 
days  from  the  date  of  mailing  in  the 
absence  of  contrary  proof. 

(b)  Every  such  motion  must  set  forth 
the  matters  claimed  to  have  been 
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erroneously  decided  and  the  nature  of 
the  alleged  errors.  Such  motion  shall  be 
accompanied  by  a  supporting  brief. 

(c)  Responses  to  such  motions  shall  be 
allowed  only  upon  request  of  the  ALJ. 

(d)  No  party  may  Hie  a  motion  for 
reconsideration  of  an  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(e)  The  ALJ  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(f)  If  the  AL)  denies  a  motion  for 
reconsideration,  the  initial  decision  shall 
constitute  the  final  decision  of  the 
Authority  Head  and  shall  be  flnal  and 
binding  on  the  parties  30  days  after  the 
ALI  denies  the  motion,  unless  the  initial 
decision  is  timely  appealed  to  the 
Authority  Head  in  accordance  with 

§  105-7a039. 

(g)  If  the  AL)  issues  a  revised  initial 
decision,  that  decision  shall  constitute 
the  flnal  decision  of  the  Authority  Head 
and  shall  be  final  and  binding  on  the 
parties  30  days  after  it  is  issued,  unless 
it  is  timely  appealed  to  the  Authority 
Head  in  accordance  with  %  105-70.039. 

!10S-70.039    AppMltoAuttMfltyHMd 

(a)  Any  defendant  who  has  filed  a 
timely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  civil 
penalty  or  assessment  may  appeal  such 
decision  to  the  Authority  Head  by  filing 
a  notice  of  appeal  with  the  Authority 
Head  in  accordance  with  this  section. 

(b)  (1)  A  notice  of  appeal  may  be  filed 
at  any  time  within  30  days  after  the  ALJ 
issues  an  initial  decision.  However,  if 
another  party  files  a  motion  for 
reconsideration  under  9  105-70.038, 
consideration  of  the  appeal  shall  be 
stayed  automatically  pending  resolution 
of  the  motion  for  reconsideration. 

(2]  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  may  be 
filed  within  30  days  after  the  ALJ  denies 
the  motion  or  issues  a  revised  initial 
decision,  whichever  applies. 

(3)  The  Authority  Head  may  extend 
the  initial  30  day  period  for  an 
additional  30  days  if  the  defendant  files 
with  the  Authority  Head  a  request  for  an 
extension  within  the  initial  30  day 
period  and  shows  good  cause. 

(c)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  Authority 
Head  and  the  time  for  filing  motions  for 
reconsideration  under  S  105-70.038  has 
expired,  the  AL]  shall  forward  the 
record  of  the  proceeding  to  the 
Authority  Head. 

(d)  A  notice  of  appeal  shall  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions. 


(e)  The  representative  for  the 
Authority  may  file  a  brief  in  opposition 
to  exceptions  within  30  days  of  receiving 
the  notice  of  appeal  and  accompanying 
brief. 

(f)  There  is  no  right  to  appear 
personally  before  the  Authority  Head. 

(g)  There  is  no  right  to  appeal  any 
interlocutory  ruling  by  the  AL). 

(h)  In  reviewing  the  initial  decision, 
the  Authority  Head  shall  not  consider 
any  ob)ection  that  was  not  raised  before 
the  AL)  unless  a  demonstration  is  made 
of  extraordinary  circumstances  causing 
the  failure  to  raise  the  objection. 

(i)  If  any  party  demonstrates  to  the 
satisfaction  of  the  Authority  Head  that 
additional  evidence  not  presented  at 
such  hearing  is  material  and  that  there 
were  reasonable  grounds  for  the  failure 
to  present  such  evidence  at  such 
hearing,  the  Authority  Head  shall 
remand  the  matter  to  the  ALJ  for 
consideration  of  such  additional 
evidence. 

(j]  The  Authority  Head  may  affirm, 
reduce,  reverse,  compromise,  remand,  or 
settle  any  penalty  or  assessment 
determined  by  the  ALJ  in  any  initial 
decision. 

(k)  The  Authority  Head  shall  promptly 
serve  each  party  to  the  appeal  with  a 
copy  of  the  decision  of  the  Authority 
Head  and  a  statement  describing  the 
right  of  any  person  determined  to  be 
liable  for  a  penalty  or  assessment  to 
seek  judicial  review. 

(1)  Unless  a  petition  for  review  is  filed 
as  provided  in  31  U.S.C.  3805  after  a 
defendant  has  exhausted  all 
administrative  remedies  under  this  part 
and  within  60  days  after  the  date  on 
which  the  Authority  Head  serves  the 
defendant  with  a  copy  of  the  Authority 
Head's  decision,  a  determination  that  a 
defendant  is  liable  under  { 105-70.003  is 
final  and  is  not  subject  to  judicial 
review. 

9105-70.040    Stay*  ordered  by  the 
Department  of  .histice. 

If  at  any  time  the  Attorney  General  or 
an  Assistant  Attorney  General 
designated  by  the  Attorney  General 
transmits  to  the  Authority  Head  a 
written  finding  that  continuation  of  the 
administrative  process  described  in  this 
part  with  respect  to  a  claim  or  statement 
may  adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 
to  such  claim  or  statement,  the 
Authority  Head  shall  stay  the  process 
immediately.  The  Authority  Head  may 
order  the  process  resumed  only  upon 
receipt  of  the  written  authorization  of 
the  Attorney  General. 
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910S-7a041    stay  pendina  appeaL 

(a)  An  initial  decision  is  stayed 
automatically  pending  disposition  of  a 
motion  for  reconsideration  or  of  an 
appeal  to  the  Authority  Head. 

(b)  No  administrative  stay  is  available 
following  a  final  decision  of  the 
Authority  Head. 

9105-70.042    Judicial  review. 

Section  3805  of  Title  31.  United  States 
Code,  authorizes  judicial  review  by  an 
appropriate  United  States  District  Court 
of  a  final  decision  of  the  Authority  Head 
imposing  penalties  or  assessments 
under  this  part  and  specifies  the 
procedures  for  such  review. 

9105-70.043   Collection  of  dvRpenallies 


Sections  3806  and  3808(b)  of  Title  31. 
United  States  Code,  authorize  action  for 
collection  of  civil  penalties  and 
assessments  imposed  under  this  part 
and  specify  the  procedures  for  such 
actions. 


9  105-70.044 
Offset 


^*- .--  *  -     *   .  ■  .    -■ 
nigni  lo  euiiHiiwuauve 


The  amount  of  any  penalty  or 
assessment  which  has  become  final,  or 
for  which  a  judgment  has  been  entered 
under  99  105-70.042  or  105-70.043,  or 
any  amount  agreed  upon  in  a 
compromise  or  settlement  under  S  105- 
70.046.  may  be  collected  by 
administrative  offset  under  30  U.S.C 
3716,  except  that  an  administrative 
offset  may  not  be  made  under  this 
subsection  against  a  refund  of  an 
overpayment  of  Federal  taxes,  then  or 
later  owing  by  the  United  States  to  the 
defendant. 

910S-70J04S   Deposit  biT^seeufy  Of 
United  State*. 

All  amounts  collected  pursuant  to  this 
part  shall  be  deposited  as  miscellaneous 
receipts  in  the  Treasury  of  the  United 
States,  except  as  provided  in  31  U.S.C. 
3806(g). 

9 105-70.046   Compromise  or  •etUement 

(a)  Parties  may  make  offers  of 
compromise  or  settlement  at  any  time. 

(b)  The  reviewing  official  has  the 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  reviewing 
official  is  permitted  to  issue  a  complaint 
and  before  the  date  on  which  the  AL) 
issues  an  initial  decision. 

(c)  The  Authority  Head  has  exclusive 
authority  to  compromise  or  settle  a  case 
under  tMs  part  at  any  time  after  the  date 
on  which  the  AL)  issues  an  initial 
decision,  except  during  the  pendency  of 
any  review  under  9  105-70.042  or  during 
the  pendency  of  any  action  to  collect 


penalties  and  assessments  under  §  105- 
70.043. 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  during  the 
pendency  of  any  review  under  9  105- 
70.042  or  of  any  action  to  recover 
penalties  and  assessments  under  31 
U.S.C.  3806. 

(e)  The  investigating  official  may 
recommend  settlement  terms  to  the 
reviewing  official,  the  Authority  Head, 
or  the  Attorney  General,  as  appropriate. 
The  reviewing  official  may  recommend 
settlement  terms  to  the  Authority  Head, 
or  the  Attorney  General,  as  appropriate. 

(f)  Any  compromise  or  settlement 
must  be  in  writing. 

§105-70.047    Umitations. 

(a)  The  Program  Fraud  Civil  Remedies 
Act  of  1986  provides  that  a  hearing  shall 
be  commenced  within  6  years  after  the 
date  on  which  a  claim  or  statement  is 
made.  31  U.S.C.  3808(a).  The  statute  also 
provides  that  the  hearing  is  commenced 
by  the  mailing  or  delivery  of  the 
presiding  officer's  (AL)'s)  notice.  31 
U.S.C.  3803(d)(2)(B).  Accordingly,  the 
notice  of  hearing  provided  for  in  9  105- 
70.012  herein  shall  be  served  within  6 
years  after  the  date  on  which  a  claim  or 
statement  is  made. 

(b)  If  the  defendant  fails  to  file  a 
timely  answer,  service  of  a  notice  under 
§  105-70.010(b)  shall  be  deemed  a  notice 
of  hearing  for  purposes  of  this  section. 

Dated:  October  26, 1987. 
T.C.  Golden, 

Administrator  of  General  Services. 
|FR  Doc.  87-27073  Filed  11-24-67;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  655 
{Docket  No.  70102-7002] 

Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  squid  specifications 
decrease. 

summary:  NOAA  issues  this  notice  to 
decrease  the  Initial  Optimum  Yields 
(lOY)  specifications  for  LoJigo  and  IHex 
squids  as  required  by  regulations 
governing  the  squid  fisheries.  The 
revised  lOYs  for  Lo/igo  and  H/ex  squids, 
respectively,  are  10,129  metric  tons  (ml) 
and  9,738  mt.  This  action  is  intended  to 
foster  the  goal  of  the  Fishery 


Management  Plan  for  Atlantic  Mackerel, 
Squid,  and  Butterfish  Fisheries  (FMP)  by 
creating  benefits  for  the  United  States 
fishing  industry. 

EFFECTIVE  DATE:  This  decrease  is 
effective  November  20, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathi  Rodriques  (Northeast  Region. 
NMFS).  617-281-3600,  ext.  324. 

SUPPLEMENTARY  INFORMATION:  Under 
9  655.22,  final  initial  annual 
specifications  were  published  in  the 
Federal  Register  (52  FR  537,  January  7, 
1987)  for  the  1987  fishing  year,  January 
through  December  1987.  The  final  lOYs 
for  Loligo  and  ///ex  were,  respectively, 
23,629  mt  and  15,038  ml.  The  lOY  for 
///ex  was  adjusted  upward  to  15,538  mt 
by  adding  500  mt  to  the  joint  venture 
processing  ()VP)  amount  (52  FR  30166, 
August  13, 1987).  These  amounts  were  to 
provide  the  greatest  overall  benefit  to 
the  Nation,  in  line  with  the  objectives  of 
the  FMP,  after  considering  all  relevant 
economic,  ecological,  and  social  factors 
as  required  by  the  Magnuson  Act. 

The  absence  of  a  foreign  directed 
fishery  in  the  spring  for  Loligo  squid,  the 
increased  domestic  harvesting  capacity 
represented  by  the  new  freezer  trawlers, 
and  the  market  demand  for  this  species 
of  squid  all  lent  support  to  the 
expectation  that  the  1987  fishing  year 
would  produce  record  results.  The 
outset  of  the  year  signaled  a  banner 
year  as  the  catches  oi  Loligo  in  January, 
February,  and  March  greatly  exceeded 
the  levels  of  catch  for  that  period  in  any 
year  for  which  records  were  maintained. 
The  catches  inexplicably  have  fallen  off 
dramatically,  but  the  market  demand  is 
still  high  and  orders  remain  unfilled. 
Many  feel  that  the  decline  in  catches  is 
directly  attributable  to  the 
unavailability  of  the  resource  in 
harvestable  concentrations. 

To  date,  the  domestic  harvest  of 
Loligo  has  reached  8,590  mt,  far  short  of 
the  projected  23,500  mt  domestic  annual 
harvest  (DAH).  There  remains  a 
reasonable  expectation  that  the 
domestic  harvest  will  continue  and 
possibly  increase  in  the  last  month  of 
the  fishing  year  as  our  vessels  continue 
to  fish  offshore.  Again,  the  success  of 
the  fishery  depends  on  the  availability 
of  the  resource. 

The  fishery  for  ///ex  squid  has  been 
prosecuted  reasonably  well  by  the 
domestic  fleet.  Its  harvest  to  date  is 
9,650  mt.  The  season  began  well  and 
improved  for  a  time.  In  the  summer  and 
autumn,  domestic  processers'  freezers 
were  full  of  processed  IHex  which  had 
few  markets.  Recently  this  product  has 
started  to  move.  The  ///ex  fishery  is  over 
for  this  fishing  year,  but  with  the 


development  of  additional  markets  can 
continue  to  improve. 

The  joint  venture  aspect  of  the  squid 
fishery  followed  the  pattern  of 
availability  of  the  species,  as 
constrained  by  the  JVP  specification, 
joint  ventures  resulted  in  the  harvest  of 
990  mt  of  Loligo  and  3.150  mt  of  lllex. 
All  of  the  joint  ventures  have  ceased 
operations  for  this  fishing  year. 

The  question  of  the  total  allowable 
level  of  foreign  fishing  (TALFF)  for  both 
species  of  squids  has  been  debated  long 
and  intensely  throughout  the  fishing 
year,  in  meetings  of  both  the  Mid- 
Atlantic  and  New  England  Fishery 
Management  Councils.  The 
overwhelming  testimony,  even  from 
several  domestic  joint  venture  partners, 
was  against  increasing  TALFF  for  either 
species  of  squid. 

Six  freezer  trawlers  currently  have 
increased  their  operations  for  squid. 
Large  investments  have  been  made  to 
bring  additional  freezer  trawlers  into  the 
squid  fishery.  The  product  landed  by 
these  vessels  is  of  high  quality  and  is 
largely  for  the  export  market. 

To  increase  TALFF  at  this  point 
would  be  inconsistent  with  the 
developmental  goals  of  the  FMP  and  the 
Magnuson  Act.  Additional  Loligo 
TALFF  could  lessen  demand  for  squid 
produced  by  domestic  harvesters.  Any 
additional  lllex  TALFF  could  drastically 
slow  the  recent  movement  of  processed 
product  from  domestic  processers' 
freezers. 

The  regulations  at  §  644.21(b)(l)(v) 
provide  that  the  specifications  may  be 
adjusted  by  the  Regional  Director, 
Northeast  Region,  NMFS,  after 
consultation  with  the  Mid-Atlantic 
Council.  After  considering  the  Council's 
recommendation,  the  record  of  debate 
pertaining  to  the  specifications 
throughout  the  year,  and  other  relevant 
information,  the  Regional  Director  has 
determined  that  maximum  net  benefits 
will  accrue  to  the  United  States  if  the 
lOYs  for  both  species  of  squid  are 
reduced  to  bring  the  lOY  amounts  more 
in  line  with  what  has  been  harvested  to 
date  and  what  might  reasonably  be 
expected  to  be  harvested  during  the 
remainder  of  the  fishing  year. 

In  accordance  with  9  655.22(f),  notice 
is  hereby  given  that  the  1987  lOY  for 
Loligo  squid  is  reduced  from  23,629  mt  to 
10,129  mt  and  the  lOY  for  lllex  squid  is 
reduced  from  15,038  mt  to  9,738  mt.  The 
resulting  components  for  each  lOY  are 
as  follows: 

Loligo: 

DAH  =  10.000  mt.  DAP=9,010  mt 
jVP=900  ml.  TAUF=129  mt 
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Wcx: 

DAM  =  9.700  mt.  DAP  =  6.550  ml 
IVP=3.150.  TALFF=38  ml. 

Other  Matters 

This  action  is  taken  under  50  CFR  Part 
655  and  complies  with  Executive  Order 
12291. 

In  view  of  the  short  time  remaining  in 
the  fishing  year.  NOAA  has  determined 
for  good  cause  that  it  is  impractical, 
unnecessary  and  contrary  to  the  public 
interest  to  provide  for  prior  comment  or 
to  delay  the  effective  date  of  this  notice 
under  section  553  of  the  Administrative 
Procedure  Act. 

Ust  of  Subjects  in  50  CFR  Part  655 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  el  scq. 

Dated:  November  20. 1987. 
James  E  Douglas,  |r.^ 
Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Senice. 
(FR  Doc.  87-27121  Filed  11-20-87: 12:11  pm| 

BtLUNG  COM  3S10-22-M 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  puljfic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in  the  mie 
making  prior  to  the  adoptton  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  428 

(Amdt.  Mo.  1,  Doc.  Mo.  4767S] 
Sunflower  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Sunflower  Crop  Insurance 
Regulations  (7  CFR  Part  428),  effective 
for  the  1988  crop  year.  The  intended 
effect  of  this  proposed  rule  is  to 
maintain  the  effectiveness  of  the  present 
Sunflower  Crop  Insurance  Regulations 
only  through  the  1987  crop  year.  It  is 
proposed  in  a  separate  document  that 
the  provisions  currently  contained  in 
this  Part  will  be  issued  as  an 
endorsement  to  the  newly  issued  7  CFR 
Part  401.  General  Crop  Insurance 
Regulations  as  §401.124.  Sunflower 
Endorsement,  effective  for  the  1988  and 
succeeding  crop  years.  7  CFR  Part  401  is 
a  standard  set  of  regulations  and  a 
master  policy  for  insuring  most  crops 
which  substantially  reduces:  (1)  The 
time  involved  in  amendment  or  revision; 
(2)  the  necessity  of  the  present 
repetitious  review  process;  and  (3)  the 
volume  of  paperwork  processed  by 
FCIC.  The  authority  for  the  promulgation 
of  this  rule  is  the  Federal  Crop  Insurance 
Act,  as  amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  December  28. 
1987.  to  be  sure  of  consideration. 
ADDRESS:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
sent  to  Peter  F.  Cole.  Office  of  the 
Manager.  Federal  Crop  Insurance 
Corporation.  Room  4090.  South  Building, 
U.S.  Department  of  Agriculture. 
Washington.  DC  20250.  Written 
comments  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager. 
Room  4090.  South  Building.  U.S. 
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Department  of  Agriculture,  Washington. 
DC  during  regular  business  hours, 
Monday  throu^  Friday. 
FOR  FURTHER  INFORMATION  CONTACT 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
clarity,  and  effectiveness  of  these 
regulations  under  those  procedures.  The 
sunset  review  date  established  for  these 
regulations  is  August  1. 1990. 

E.  Ray  Fosse.  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 


policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC.  therefore,  has 
published  in  7  CFR  Part  401.  one  set  of 
regulations  and  one  master  policy  to 
contain  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  policies  are 
necessary.  FCIC  proposes  to  publish  a 
"crop  endorsement"  which  will  contain 
the  language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401.  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter 
IV  will  be  terminated  at  the  end  of  the 
crop  year  then  in  effect. 

In  order  to  clearly  establish  that  7 
CFR  Part  428  will  be  effective  only 
through  the  end  of  the  1987  crop  year. 
FCIC  herein  proposes  to  amend  the 
subpart  heading  of  these  regulations  to 
specify  that  such  will  be  the  case. 

It  is  proposed  that  the  new  Sunflower 
Endorsement  will  be  published  as  an 
endorsement  to  7  CFR  Part  401  (401.124. 
Sunflower  Endorsement),  and  become 
effective  for  the  1988  and  succeeding 
crop  years.  Upon  final  publication,  the 
provisions  of  the  Sunflower  Crop 
Insurance  Regulations,  now  contained  in 
7  CFR  Part  428.  would  be  superseded. 
Therefore.  FCIC  proposes  to  amend  the 
subpart  heading  to  provide  that  7  CFR 
Part  428  be  effective  for  the  1986  and 
1987  crop  years  only. 

List  of  Subjects  in  7  CFR  Part  428 

Crop  insurance.  Sunflower. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Subpart  heading 
to  the  Sunflower  Crop  Insurance 
Regulations  (7  CFR  Part  428),  as  follows: 

PART  428— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  428  continues  to  read  as  follows: 

Authority:  Sees.  506,  516.  Pub.  L  75-430.  52 
Stat.  73.  77,  as  amended  (7  U.S.C.  1506. 1516). 
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2.  The  Subpart  heading  in  7  CFR  Part 
428  is  revised  to  read  as  follows: 

Subpart— Regulations  for  the  1986  and 
1987  Crop  Years  j 

Done  in  Washington.  DC  on  November  13. 
1987. 

E.  Ray  Fosse, 

Manager.  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  87-27055  Filed  11-24-87;  8:45  ara| 

BILUNGCOOE  3410-OS-M 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  51 

(Docket  No.  87-152] 

Animals  Destroyed  Because  of 
Brucellosis 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice  of  reopening  and 
extension  of  comment  period. 


summary:  We  are  reopening  and 
extending  the  comment  period  for  our 
proposal  to  increase  the  amount  of 
federal  indemnity  for  brucellosis 
exposed  bison  and  certain  brucellosis 
exposed  cattle  destroyed  during  herd 
depopulation.  This  extension  will 
provide  interested  persons  with 
additional  time  in  which  to  prepare 
comments  on  the  proposal. 

DATES:  Consideration  will  be  given  only 
to  written  comments  on  Docket  No.  85- 
122  that  are  postmarked  or  received  on 
or  before  December  28, 1987. 

ADDRESSES:  Send  an  original  and  two 
copies  of  your  comments  to  Steven  B. 
Farbman,  Assistant  Director.  Regulatory 
Coordination,  APHIS.  USDA,  Room  728, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  85- 
122.  Comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  p.m.. 


Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  H.  E.  Melcalf,  Senior  Staff 
Veterinarian,  Program  Planning  Staff, 
VS,  APHIS,  USDA,  Room  841,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782;  (301)  436-8713. 
SUPPLEMENTARY  INFORMATION:  On 
September  28, 1987,  we  published  in  the 
Federal  Register  (52  FR  36272-36274, 
Docket  No.  85-122)  a  proposal  to 
increase  the  amount  of  federal 
indemnity  for  brucellosis  exposed  bison 
and  certain  brucellosis  exposed  cattle 
destroyed  during  herd  depopulation. 
Comments  on  this  proposal  were 
required  to  be  postmarked  or  received 
on  or  before  October  28, 1987. 

Shortly  before  the  comment  period 
closed,  we  received  a  request  to  extend 
the  comment  period  on  the  proposal  for 
30  days.  In  response,  we  are  reopening 
and  extending  the  comment  period  on 
Docket  No.  85-122  so  that  we  may 
consider  all  written  comments 
postmarked  or  received  on  or  before 
December  28, 1987.  This  action  will 
allow  the  requestor  and  all  other 
interested  persons  additional  time  to 
prepare  comments. 

Done  in  Washington.  DC,  this  19th  day  of 
November.  1987. 
Donald  Houston, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  87-27196  Filed  11-24-87;  8.45  am) 

BILLING  CODC  3410-34-W 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
(Summary  Notice  No.  PR-87-9] 

14  CFR  Ch.  I 

Petitions  of  Rulemaking;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Denied  or  Withdrawn 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

Petitions  for  Rulemaking 


action:  Notice  of  petitions  for 
rulemaking  and  of  dispositions  of 
petitions  denied  or  withdrawn. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of  this  aspect  of 
FAA's  regulatory  activities.  Neither 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

dates:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  be  received  on  or  before. 
January  25, 1988. 

ADDRESSES:  Send  comments  on  the 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-204). 

Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204),  Room  916, 
FAA  Headquarters  Building  (FOB-lOA), 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  or  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  November 
17. 1987. 
Deborah  E.  King, 

Acting  Manager.  Program  Managcnwnl  Stuff. 
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Docket 
No. 


25266 
2S268 


Petitioner 


Beech  Aircraft  Corporation .. 
Beech  AircraH  Corporatxw .. 


Descnplion  of  the  petition 


Regulation  affected  5  91  33(d1  To  Provide  lor  ttw  option  of  instaHmg  a  third  attitude  kistrumenl  in  beu  ol  the  required 

gyroscopic  rate-olturn  indicator. 
Regulation  aHectad  is  }  135  159(a).  To  provide  lor  the  option  m  a  third  attitude  instrument  in  lieu  ol  the  reguKed 

gyroscopK:  rale.ol-turn  indicator 


Petitions  for  Rulemaking— Continued 


Docket 
No 


24912 


Petitioner 


General  Aviation  Manufacturers.. 


Description  of  the  peution 


By  tener  dated  January  22.  1986.  the  General  Aviation  Manufacturers  AssociatKjn  (GAMA).  S.jrte  801  1400  K  S.-eet 
NW ,  Washmgton.  DC  20005.  petitioned  lor  two  amendments  to  {  11  ol  the  Federal  AviaiKm  RegulatiO'>s  (FAR) 
The  hrst  proposed  amendment  is  lo  add  a  new  delmition  to  J  11,  as  lollows:  •VVs.-'WenOorM/  One  Engine 
Inoperatne  Speed,  is  the  mmimum  speeed.  selected  by  the  manUactuier.  lor  mtenionally  rendenng  one  enone 
inoperative,  nlligm.  lor  pilot  training  Note:  V«j  «  predicated  upon  the  maintenance  ol  conservative  controliabHily 
mar^  when  one  engine  is  suddenly  rendered  moperal.ve  its  selection  ;s  basea  upon  the  characteristics  d  Ihe 
specilic  airplane  to  which  it  applies  However,  m  no  case  may  it  be  tower  than  1.05  V» .  ■  The  second  proposed 
amendment  is  to  redesignate    Minimum  Control  Speed  V>„ )    as  defined  m  §  1  1,  to  -Ak  Mmimum  Control  Speed 

IVjiia). 


Denial.  October  1.  1987. 
|FR  Doc.  87-27065  Filed  11-24-87;  8:45  am| 

BILLING  CODE  4910-13-M 


Federal  Trade  Commission 

16  CFR  Part  13 

[Docket  No.  O-8940] 

Prohibited  Trade  Practices;  Petition  To 
Reopen  Proceeding  and  IModify  Order, 
Control  Data  Corp.,  et  al. 

agency:  Federal  Trade  Commission. 
action:  Notice  of  period  for  public 
comment  on  petition  to  reopen  the 
proceeding  and  modify  the  order. 


summary:  Control  Data  Corporation,  a 
corporate  respondent  in  the  order  in 
Docket  No.  D-8940,  filed  a  petition  on 
June  19, 1987,  requesting  that  the 
Commission  reopen  the  proceeding  and 
either  set  aside  or  modify  the  order.  A 
supplemental  request  to  reopen  the 
proceeding  has  been  filed  on  November 
5, 1987.  This  document  announces  the 
public  comment  period  on  the 
supplemental  petition. 
date:  The  deadline  for  filing  comments 
in  this  matter  is  December  17, 1987. 
ADDRESS:  Comments  should  be  sent  to 
the  Office  of  the  Secretary,  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20580. 

Requests  for  copies  of  the  petition 
should  be  sent  to  Public  Reference 
Branch,  Room  130. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terrence  ).  Boyle.  Enforcement  Division, 
Bureau  of  Consumer  Protection.  Federal 
Trade  Commission,  Washington,  DC 
20580,  (202)  326-3016. 
SUPPLEMENTARY  INFORMATION:  The 
order  in  Docket  No.  D-8940  was 
published  at  46  FR  13500  on  February  23, 
1981.  The  petitioner.  Control  Data 
Corporation,  is  the  only  respondent  now 
remaining  under  the  order.  The  other 
respondent.  Automation  Institute  of 
America,  Inc..  was  dissolved  in  1981. 
The  original  request  to  reopen  the 
proceeding  was  published  at  52  FR 


26534  on  July  15. 1987.  Petitioner  is  in  the 
business  of  marketing  entry-level 
vocational  technical  courses  through  its 
Control  Data  Institutes  in  eleven  states. 
Petitioner  now  asks  that  Part  II  of  the 
order  be  modified  to  delete  the  pro-rata 
refund  requirements.  The  supplemental 
request  was  placed  on  the  public  record 
on  November  4, 1987. 

List  of  Subjects  in  16  CFR  Part  13 

Training  courses,  Computer 
programming,  Trade  practices. 
Emily  H.  Rock, 

Secretary 

[FR  Doc.  87-27126  Filed  11-24-87;  8:45  am] 

BILUNG  CODE  6750-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD7-87-04] 

Drawbridge  Operation  Regulations; 
Taylor  Creek,  PL 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 


SUMMARY:  At  the  request  of  Okeechobee 
County  and  the  Florida  Department  of 
Transportation  the  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  Taylor  Creek  bridge  U.S. 
441,  at  Okeechobee,  Florida,  by 
requiring  that  a  longer  advance  notice  of 
opening  be  given  during  certain  periods. 
This  proposal  is  being  made  because  of 
relatively  infrequent  requests  for  bridge 
openings.  This  action  should  still 
provide  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  be  received  on 
or  before  January  11, 1988. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Seventh 
Coast  Guard  District,  51  SW.  1st 
Avenue,  Miami,  Florida  33130-1608.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  on 


the  4th  Floor  of  the  Brickell  Plaza 
Federal  Building,  909  SE.  1st  Ave., 
Miami.  Florida.  Normal  office  hours  are 
between  7:30  a.m.  and  4  p.m..  Monday 
through  Friday,  except  holidays. 
Comments  also  may  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Walt  Paskowsky  (305)  536-4103. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Seventh  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Walt  Paskowsky.  Bridge  Administration 
Specialist,  project  officer,  and 
Lieutenant  Commander  S.T.  Fuger.  Jr., 
project  attorney. 

Discussion  of  Proposed  Regulations 

The  bridge  presently  requires  a  2  hour 
advance  notice  for  an  opening.  On  May 
18, 1987,  the  Commander,  Seventh  Coast 
Guard  District  published  a  notice  of 
proposed  rulemaking  (53  FR  18582) 
soliciting  comments  on  a  regulation  that 
would  have  required  48  hours  advance 
notice  for  an  opening.  Seven  letters  were 
received.  All  commenters  objected  to 
the  48  hour  advance  notice,  citing 
difficulty  in  scheduling  vessel 
movements  that  far  in  advance.  Inability 
to  predict  weather  conditions  or  exact 
time  of  return  from  voyages  were  cited 
as  major  objections  to  the  proposal.  One 
commenter  questioned  the  cost  savings 
to  be  realized  by  significantly  increasing 
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advance  notice  requirements.  No 
comments  were  received  in  support 
the  proposal. 

The  Florida  Department  of 
Transportation  and  the  Okeechobee 
County  Board  of  County  Commissioners 
subsequently  proposed  to  open  the 
bridge  upon  4  hours  advance  notice 
between  6  a.m.  and  9  p.m.  This  period  of 
operation  is  similar  to  the  operating 
hours  of  the  adjacent  Taylor  Creek  lock 
operated  by  the  South  Florida  Water 
Management  District.  Since  vessel 
movement  is  affected  by  both  the  bridge 
and  the  lock,  we  are  proposing  the 
bridge  be  operated  during  the  exact 
operating  hours  of  the  lock  with  4  hour 
advance  notice. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  6, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  so  few 
vessels  would  be  affected.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33.  Code  of  Federal  Regulations, 
as  follows: 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l(g). 


Dated:  November  11. 1987. 
H.B.  Thorsen. 

Rear  Admiral.  U.S.  Coast  Cuartt  Commander. 

Seventh  Coast  Guard  District. 

|FR  Doc.  87-27139  Filed  11-24-87;  8:45  am) 

MLUNQ  COOe  M10-14-M 


2.  Section  117.335  is  revised  to  read  as 
follows: 


33  CFR  Part  117 

ICGD7-87-601 

Drawbridge  Operation  Regulations; 
Whitcomb  Bayou,  PL 

agency:  Coast  Guard.  DOT. 
action:  Proposed  rule.  


117.335    Taylor  Creek 

The  draw  of  the  U.S.  441  bridge,  mile 
0.3  at  Okeechobee,  need  not  open; 
except  that,  from  5:30  a.m.  to  9  p.m.  May 
1  to  September  30,  and  from  5:30  a.m.  to 
8  p.m.  October  1  to  April  30,  the  draw 
shall  open  on  signal  if  at  least  4  hours 
notice  is  given. 


summary:  At  the  request  of  Pinellas 
County,  the  Coast  Guard  is  considering 
a  change  to  the  regulations  governing     _ 
the  Beckett  Bridge  on  Riverside  Drive  at 
Whitcomb  Bayou  in  Tarpon  Springs, 
Pinellas  County,  Florida,  by  requiring 
that  advance  notice  of  opening  be  given 
seven  days  a  week.  This  proposal  is 
being  made  because  of  a  very  low 
volume  of  requests  for  opening  of  the 
draw.  This  action  should  relieve  the 
bridge  owner  of  the  burden  of  having  a 
person  constantly  available  on 
weekends  to  open  the  draw  and  should 
still  provide  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  be  received  on 
or  before  January  11, 1988. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Seventh 
Coast  Guard  District.  51  SW.  1st 
Avenue,  Miami,  Florida  33130-1608.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  on 
the  fourth  floor  of  the  Brickell  Plaza 
Federal  Building,  909  SE  1st  Avenue. 
Miami.  Florida.  Normal  office  hours  are 
between  7:30  a.m.  and  4  p.m..  Monday 
through  Friday,  except  holidays. 
Comments  also  may  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Zonia  Reyes  (305)  536-4103. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  address,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Seventh  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 


The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Ms. 
Zonia  Reyes.  Bridge  Administration 
Specialist,  project  officer,  and 
Lieutenant  Commander  S.T.  Fuger,  Jr., 
project  attorney. 

Discussion  of  Proposed  Regulations 

The  bridge  presently  opens  on  signal 
from  9  a.m.  to  6  p.m.  on  Saturdays  and 
Sundays.  At  all  other  times  the  draw 
opens  on  signal  if  at  least  2  hours  notice 
is  given.  The  draw  was  opened  23  times 
in  1986.  This  is  not  considered  frequent 
enough  to  warrant  constant 
bridgetender  service. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  the  bridge 
openings  are  infrequent.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 
Ust  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46:  33 
CFR  1.05-1(8). 

2.  Section  117.341  is  revised  to  read  as 
follows: 

§  1 17.34 1    Whitcomb  Bayou 

The  draw  of  the  Beckett  Bridge  on 
Riverside  Drive,  mile  0.5  at  Tarpon 
Springs,  shall  open  on  signal  if  at  least 
two  hours  notice  is  given. 


Dated:  November  17. 1987. 
M.  |.  O'Brien, 

Captain.  U.S.  Coast  Guard.  Acting 
Commander.  Seventh  Coast  Guard  District. 
|FR  Doc.  87-27140  Filed  11-24-87:  8:45  am) 

BILLING  CODE  4910-14-M 


33  CFR  Part  117 
(CGD8-87-12] 

Drawbridge  Operation  Regulations; 
Bayou  Black,  LA 

agency:  U.S.  Coast  Guard.  DOT. 
action:  Proposed  rule. 

SUMMARY:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development,  the  Coast  Guard  is 
considering  a  change  to  the  regulation 
governing  the  operation  of  the  lift  span 
bridge  on  U.S.  Highway  90  over  Bayou 
Black,  mile  7.0  near  Gibson.  Terrebonne 
Parish,  Louisiana,  by  permitting  the 
draw  to  remain  closed  to  navigation  at 
all  times.  Presently  the  draw  opens  on 
call  with  a  24-hour  advance  notice.  This 
proposal  is  being  made  because  the 
bridge  cannot  now  be  safely  operated 
for  the  passage  of  navigation.  The  bridge 
was  originally  built  in  1919  and  moved 
to  its  present  location  in  1946.  The  entire 
substructure  is  of  treated  timber  bents 
over  40  years  old.  The  total  cost  to  bring 
the  bridge  up  to  current  structural, 
mechanical  and  electrical  operational 
standards  would  be  $695,000.  In  view  of 
the  cost  and  the  absence  of  significant 
navigation  on  the  waterway,  this  action 
should  accommodate  the  needs  of 
vehicular  traffic  and  still  provide  for  the 
reasonable  needs  of  small  boat  traffic, 
the  only  navigation  passing  the  bridge. 
DATES:  Comments  must  be  received  on 
or  before  January  11, 1988. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Eighth  Coast 
Guard  District.  500  Camp  Street.  New 
Orleans.  Louisiana  70130-3396.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  in 
Room  1115  at  this  address.  Normal 
office  hours  are  between  8:00  a.m.  and 
3:30  p.m..  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Wachter.  Bridge  Administration 
Branch,  at  the  address  given  above, 
telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 


and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander.  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
This  proposed  regulation  may  be 
changed  in  the  light  of  comments 
received. 

Drafting  information 

The  drafters  of  this  notice  are  John 
Wachter,  project  officer,  and  Lieutenant 
Commander  James  Vallone,  project 
attorney. 

Discussion  of  Proposed  Regulation 

Vertical  clearance  of  the  bridge  in  the 
closed  position  is  2  feet  above  mean 
high  water.  Navigation  through  the 
bridge  consists  solely  of  an  occasional 
pleasure  craft.  During  the  period  from 
1979  to  present  the  bridge  opened  an 
average  of  6.2  times  per  year  for  passage 
of  navigation.  There  is  no  commercial 
navigation  through  the  bridge. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that 
there  have  been  no  requests  for 
openings  by  commercial  navigation  and 
few  requests  for  openings  by  small 
pleasure  craft.  Since  the  economic 
impact  of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows; 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l(g). 


2.  Section  117.425  is  revised  to  read  as 
follows: 

§117.425    Black  Bayou. 

The  draws  of  the  Terrebonne  Parish 
Police  Jury  bridges,  miles  7.5, 15.0, 18.7 
and  22.5  between  Gibson  and  Houma, 
shall  open  on  signal  if  at  least  24  hours 
notice  is  given.  The  draw  of  the  US9()- 
S20  bridge,  mile  7.0  near  Gibson,  need 
not  be  opened  for  the  passage  of 
vessels. 

Dated:  Noveml>er  12. 1987. 
Peter  |.  Rots. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 

Eighth  Coast  Guard  District. 

[FR  Doc.  87-27141  Filed  11-24-87:  8:45  ani| 

MLUNG  COOE  4910-14-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IOPP-300173;  FRL-3294-21 

Peas;  Definitions  and  Interpretations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
40  CFR  180.1(h)  be  amended  to  include 
lentils  in  the  commodity  definition  of 
peas.  This  proposed  amendment,  which 
will  expand  and  redefine  the  definition 
of  peas,  was  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

DATES:  Comments,  identified  by  the 
document  control  number  (OPP-300173I. 
must  be  received  on  or  before  December 
23. 1987. 

ADDRESSES: 

By  mail,  submit  written  comments  to; 
Information  Services  Section.  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460. 

In  person,  bring  comments  to:  Rm.  236. 
CM#2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
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without  prior  notice.  All  written  | 

comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Donald  R.  Stubbs,  Emergency 
Responseand  Minor  Use  Section  (TS- 
767C}.  Registration  Division. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  716H.  CM  #2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202. 
(703)-557-1806. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  this  request  to  EPA  on 
behalf  of  Dr.  Robert  H.  Kupelian. 
National  Director,  and  the  lR-4 
Technical  Committee. 

IR-4  requested  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act.  propose 
that  40  CFR  180.1(h)  be  amended  by 
adding  Lens  culinaris  (lentils)  to  the 
specific  raw  agricultural  commodities 
listing  in  column  B.  thereby  expanding 
the  defmition  "peas"  in  column  A. 

The  IR-4  requested  this  amendment  in 
order  to  clarify  and  update  the 
relationship  between  the  general 
category  definition  "peas"  in  column  A 
and  the  specific  raw  agricultural 
commodities  in  column  B 

The  lR-4  supports  this  request  by 
pointing  out  that  "peas"  should  be 
precisely  defmed  to  include  lentils,  as 
follows:  "Ca/anus  cajan  (includes  pigeon 
peas);  Cicer  spp.  (includes  chick  peas 
and  garbanzo  beans);  Lens  culinaris 
(lentils);  Pisum  spp.  (includes  dwarf 
peas,  garden  peas,  green  peas.  English 
peas,  field  peas  and  edible  pod  peas)." 
The  growth  habits,  cultural  and 
production  practices,  pest  complex,  and 
harvest  techniques  for  peas  and  lentils 
are  all  similar. 

The  Agency  concurs  with  IR-4  on  the 
proposed  revision  of  40  CFR  180.1(h)  to 
expand  the  general  category  "peas"  in 
column  A  to  include  lentils  in  the 
corresponding  listing  of  specific  raw 
agricultural  commodities  in  column  B. 
This  revision  will  expand  the  tolerances 
and  exemptions  established  for  residues 
of  pesticide  chemicals  in  or  on  the 
general  category  "peas"  to  include  the 
specific  raw  agricultural  commodity 
lentils.  Based  on  the  information 
considered  by  the  Agency,  it  is 
concluded  that  the  regulation 
established  by  amending  40  CFR  Part 
IBO  will  protect  the  public  health. 
Therefore,  it  is  proposed  that  40  CFR 
180.1(h)  be  amended  as  set  forth  below. 


Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  amendment.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (OPP-3001731.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  9ft- 
354.  94  Slat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Fart  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  November  12, 1987. 
Edwin  F.  Tinsworth. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.1(h)  is  amended  by 
revising  the  definition  of  "peas."  to  read 
as  follows: 

§  180.1    Definitions  and  interpretations. 

»        •        •        •        ♦ 

(h)  *  *  * 


Peas  Caianus  caian  (includes  pigeon  peas);  CKer  spp 
(incHides  chKk  peas  and  gafbanzo  beans):  Lens 
culinara  (lentils).  Pisum  spp  (includes  dwarl  peas, 
garden  peas  green  peas.  English  peas,  held 
peas,  and  edible  pod  peas)  (Note  A  vanely  ot 
pesticide  totefances  have  been  previously  estab- 
lished tor  peas  and/or  beans.  Chick  peas/gar- 
banzo  beans  are  now  classilied  m  both  the  bean 
and  the  pea  categories  For  garbanzo  beans/ 
chick  peas  ONLY,  the  highest  established  pea  or 
bean  lolerance  will  apply  to  pesticide  residues 
tound  in  ttHS  commodily  I 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  391 
(FHWA  Docket  No.  MC-87-171 
Qualifications  of  Drivers;  Diabetes 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  FHWA  is  requesting 
comments  from  interested  parties  on  a 
petition  submitted  by  the  American 
Diabetes  Association  (ADA).  The  ADA 
requests  that  the  FHWA  initiate  a 
rulemaking  to  allow  a  waiver  on  a  case- 
by-case  basis  for  insulin-using  diabetics. 
The  FHWA's  current  motor  carrier 
safety  regulations  prohibit  all  persons 
with  diabetes  "requiring  insulin  for 
control"  from  driving  a  commercial 
motor  vehicle  in  interstate  or  foreign 
commerce. 

DATES:  Written  comments  must  be 
received  on  or  before  December  28. 
1987. 

ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  at  the  top  of  this 
document  and  should  be  submitted 
(preferably  in  triplicate)  to  Room  4205. 
Office  of  Chief  Counsel.  400  Seventh 
Street.  SW.,  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  ET.  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  P.  Kozlowski.  Office  of 
Motor  Carrier  Standards.  (202)  366-4049; 
or  Ms.  Julie  A.  White.  Office  of  Chief 
Counsel.  (202)  366-1353.  Federal  Highay 
Administration.  Department  of 
Transportation.  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  ET,  Monday 
through  Friday,  except  legal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 

ADA  functions  as  an  educational, 
research,  and  advocacy  organization  for 
diabetics  in  the  United  States.  The  ADA 
submitted  its  petition  for  rulemaking  to 
the  FHWA  on  October  7, 1986.  Two 
private  individuals  also  petitioned  the 
Fl  IWA  to  initiate  rulemaking  that  would 
allow  waivers  for  insulin-using 
diabetics.  In  October  1986,  the  FHWA 
accepted  a  petition  from  Mr.  Troy  Fuson 
of  Livingston.  Montana  (Driver 
Qualification  Docket  No.  R8-85-14D).  In 
May  1986.  the  FHWA  accepted  a 
petition  from  Mr.  David  L.  Kendall  of 
Madrid,  Iowa.  The  FHWA  is  combining 
their  petitions  and  the  ADA's  petition  as 
part  of  this  ANPRM. 


The  FHWA  sponsored  a  conference 
on  Diabetic  Conditions  and  Commercial 
Drivers.  The  conference  was  held  at  the 
Crystal  City  Marriot  in  Arlington. 
Virginia  on  September  9  and  10. 1987. 
The  FHWA  announced  this  public 
meeting  in  the  Federal  Register  on 
September  3. 1987  (52  FR  33503).  A  copy 
of  the  conference  report,  when 
available,  will  be  included  in  the  docket 
file. 

Background 

The  FHWA's  current  motor  carrier 
safety  regulations  prohibit  all  persons 
with  diabetes  "requiring  insulin  for 
control"  from  driving  a  commercial 
motor  vehicle.  49  CFR  391.41.  The  ADA 
requests  that  the  FHWA  initiate  a 
rulemaking  to  eliminate  this  "blanket 
prohibition"  for  insulin-using  diabetics 
and  allow  a  waiver  on  a  case-by-case 
by  FHWA. 

The  FHWA  uses  three  types  of 
standards  for  the  physical  qualifications 
of  commercial  motor  vehicle  drivers — 
blanket  prohibition,  physician's 
judgment,  and  a  case-by-case  waiver  by 
FHWA.  Under  a  "blanket  prohibition" 
as  the  ADA  refers  to  it,  a  person  is  not 
medically  qualified  based  on  a 
physician's  diagnosis.  Insulin-using 
diabetics  are  not  medically  qualified.  A 
person  is  also  not  medically  qualified  if 
he  or  she  has  epilepsy,  poor  vision 
(worse  than  20/40  vision  in  each  eye),  or 
a  severe  hearing  loss. 

Under  the  physician's  judgment 
standard,  the  FHWA  relies  solely  on  the 
physician  to  determine  whether  an 
individual's  condition  will  interfere  with 
his  or  her  ability  to  control  and  drive  a 
motor  vehicle  safely.  Some  conditions 
that  fall  under  this  standard  are 
arthritis,  muscular  disorders,  high  blood 
pressure,  and  respiratory  dysfunctiori. 

Under  a  case-by-case  waiver,  the 
FHWA  can  grant  a  waiver  to  a  person 
who  has  certain  physical  deficiencies 
but  is  otherwise  qualified  to  drive.  If  a 
person  has  limited  mobility  in  an 
extremity  or  has  loss  a  foot,  a  leg.  a 
hand  or  an  arm,  than  he  or  she  needs  a 
formal  waiver  by  the  FHWA  in  order  to 
operate  a  commercial  motor  vehicle.  The 
ADA  recommends  that  insulin-using 
diabetics  be  subject  to  a  case-by-case 
waiver. 

Although  diabetes  was  not 
specifically  mentioned  in  FHWA's 
regulations  until  1970,  as  early  as  1939, 
Federal  Motor  Carrier  Safety 
Regulations  required  a  urine  glucose  test 
as  part  of  the  medical  examination  for 


determining  whether  a  person  was 
physically  qualified  to  drive  a 
commercial  motor  vehicle  in  interstate 
or  foreign  commerce.  The  FHWA 
established  the  current  standard  for 
diabetes  in  1970.  It  states  that  a  "person 
is  physically  qualified  to  drive  a  motor 
vehicle  if  he  has  no  established  medical 
history  or  clinical  diagnosis  of  diabetes 
mellitus  currently  requiring  insulin  for 
control."  49  CFR  391.41.  The  FHWA 
established  the  standard  mainly  due  to 
the  results  of  several  accident  studies 
indicating  that  diabetic  drivers  have 
higher  rate  of  accidents  compared  to  the 
general  driving  population. 

On  March  28. 1977.  the  FMWA  issued 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  to  request  public 
comment  on  changing  the  standard  for 
insulin-using  diabetics,  42  FR  16452. 
Based  on  the  substantive  medical 
comments  that  the  FHWA  received  and 
the  medical  literature  cited  in  the 
ANPRM,  the  FHWA'determined  that  a 
change  was  not  warranted.  The  FHWA 
terminated  the  rulemaking  on  November 
3. 1977  (42  FR  57488).  and  the  1970 
standard  remained  intact.  Copies  of 
these  dockets  are  available  from  the 
FHWA  at  the  above  address. 

ADA 's  RECOMMENDED  WAIVER 
Criteria:  The  ADA  requests  that  the 
FHWA  initiate  a  rulemaking  to  allow  a 
waiver  on  a  case-by-case  basis  for 
insulin-using  diabetics.  Section  III  of  the 
ADA'S  petition,  entitled  'Text  of 
Amendment  Proposal,"  outlines  the 
ADA'S  recommended  criteria  and 
procedures  for  evaluating  insulin-using 
diabetics  who  request  a  waiver.  The 
ADA'S  states  that  an  insulin-using 
diabetic  should  be  considered  for  a 
waiver  if  the  individual  has  "no 
otherwise  disqualifying  disease, 
especially  significant  complications  of 
diabetes  such  as  arteriosclerotic 
coronary  or  cerebral  disease,  other 
cardiac,  renal,  or  eye  disease."  The 
ADA  proposes  that  an  applicant  for  a 
waiver  provide  the  following 
information  to  the  FHWA: 

1.  Medical  history  (including 
hospitalization  reports); 

2.  Motor  vehicle  accident  history  with 
an  explanation  of  those  incidents 
related  to  illness  or  incapacitation; 

3.  A  signed  release  form  to  provide  the 
FHWA  conndential  information  and  a 
minimum  of  3  letters  from  employers, 
work  associates,  physicians,  or  other 
health  care  and  diabetes  support 
personnel,  that  document  the  absence  of 
incapacitation  or  mental  confusion  due 
to  "insulin  reaction  and/or  diabetic 
acidosis,  etc.;"  and 


4.  A  complete  medical  evaluation  by 
the  applicant's  personal  physician  and. 
if  he  or  she  is  not  a  diabetologist.  a 
consultation  by  a  specialist  in 
endocrinology,  concerning  the 
applicant's  medical  history,  current 
status  and  prognosis  both  shori  (2-5 
years)  and  long  term  (10-20  years). 

The  ADA  proposes  that  the  medical 
evaluation  include  thorough,  detailed 
blood  tests  and  related  examinations  to 
detect  the  effects  of  diabetes.  The  ADA 
also  proposes  that  the  applicant  "obtain 
and  utilize  a  digital  whole  blood 
monitoring  device  which  is  portable  and 
can  be  easily  used  for  the  testing  of 
blood  glucose  concentrations  before, 
during  and  after  driving."  An  applicant 
over  40  years  of  age  would  be  required 
to  provide  the  results  of  a  "maximal 
exercise  stress  test." 

The  ADA  proposes  the  following 
monitoring  and  reevaluation  procedures 
for  a  person  with  diabetes  who  drives  a 
commercial  motor  vehicle: 

1.  Minimum  twice  daily — logs  of 
whole  blood  glucose  concentrations  to 
be  kept  continuously  and  provided  to 
the  specialist  upon  reevaluation; 

2.  Every  6  months — a  complete 
medical  reevaluation  by  a  specialist; 

3.  Annually^KJonfirmation  by  a 
specialist  that  the  person  with  diabetes 
can  demonstrate  the  accuracy  of  blood 
glucose  concentrations;  and 

4.  Annually — ophthalmological 
confirmation  of  absence  of  retinal 
disease. 

The  ADA  proposes  that  a  driver  carry 
the  necessary  supplies  and  materials  on- 
board the  vehicle  to  test  his  or  her 
"blood  glucose  concentration"  within  an 
hour  before  driving  and  approximately 
every  4  hours  while  driving. 

The  ADA  recommends  a  3-step 
process  for  a  person  with  diabetes  to 
petition  the  FHWA  for  waiver: 

Step  1:  Clinical  Testing 

The  person  would  undergo  a  complete 
physical  examination  (including  all 
relevant  laboratory  testing)  by  his  or  her 
persona!  physician  and.  if  he  or  she  is 
not  a  diabetologist,  a  consultation  by  a 
specialist  in  endocrinology.  The 
physician  would  provide  the  results  on 
prescribed  forms. 

Step  2:  Review  of  Examination  Results 
and  Recommendation  by  the  U.S. 
Department  of  Transportation  (DOT) 
Physician. 

The  person  would  submit  the 
examination  results  to  the  U.S.  DOT 
physician  for  review  and  assessment  of 
the  driver's  physical  qualifications  in 
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iiccordunce  with  the  Federal  medical 
standards. 

Step  3:  Final  U.S.  DOT  Approval 

Based  on  its  physician's  review  and 
recommendation,  the  U.S.  DOT  would 
determine  whether  to  grant  or  deny  a 
waiver. 

The  ADA  states  that  the  FHWA  will 
need  to  assess  its  resources  and 
determine  how  best  to  modify  and 
implement  specific  procedures  for| 
considering  a  request  for  medical 
certification  of  a  person  with  diabetes. 

Potential  Adverse  Safety  Effects: 
Based  on  the  FHWA's  analysis 
presented  in  Appendix  B,  allowing 
waivers  for  insulin-using  diabetics  to 
operate  commercial  motor  vehicles 
could  result  in  an  additional  5.400-8,600 
accidents  a  year.  The  accident  rate  for 
insulin-using  diabetic  drivers  would  be 
20-32  percent  (5,400  to  8.600  accidents/ 
27,000  drivers).  By  comparison,  the 
accident  rate  for  the  general  population 
of  truck  drivers  is  less  than  1  percent 
(39.273  accidents/5,000,000  drivers  =  0.8 
percent). 

These  results  reflect  the  FHWA's 
estimate  of  the  accidents  resulting  from 
the  effects  of  hypoglycemia  caused  by 
diabetes.  Hypoglycemia  is  an  abnormal 
decrease  of  sugar  in  the  blood.  Severe 
hypoglycemia  incapacitates  a  person, 
requiring  treatment  and  assistance  to 
prevent  coma  or  convulsions.  Mild 
hypoglycemia  has  more  subtle  effects, 
resulting  in  a  loss  of  concentration  and 
awareness  similar  to  the  effects  of 
fatigue. 

Request  for  Public  Comment 

The  FHWA  requests  comments  from 
interested  parties  on  whether  we  should 
initiate  rulemaking  to  allow  a  waiver  on 
a  case-by-case  basis  for  insulin-using 
diabetics,  as  recommended  by  the  ADA. 
We  are  interested  in  receiving 
comments  on  the  ADA'S  petition,  the 
ADA'S  recommended  criteria  and 
procedure,  additional  or  alternative 
criteria,  and  any  other  data  or 
information  on  the  potential  safety 
effects  of  allowing  insulin-using 
diabetics  to  drive  large  trucks  and 
buse?.  To  help  commenters  focus  on 
particular  aspects  of  the  ADA's  petition 
and  to  assist  us  in  reviewing  the  petition 
and  the  docket  comments,  we  pose 
several  specific  questions  in  this  portion 
of  the  ANPRM. 
Question  Area  1:  Waiver  Criteria 
(a)  What  are  reliable  and  reasonable 
criteria  for  determining  the  likelihood 
that  an  insulin-using  diabetic  will 
experience  hypoglycemia?  What  is  the 
likelihood  of  an  insulin-using  diabetic 
experiencing  hypoglycemia  if  the  ADA 
recommended  standard  is  used? 


(b)  Would  the  results  of  the  specific 
medical  examinations  and  laboratory 
tests  recommended  by  the  ADA  in 
Section  III  of  its  petition  (see  Appendix 
A)  constitute  a  comprehensive 
evaluation  of  an  individual's  health?  To 
what  extent  will  they  indicate  the 
likelihood  of  an  insulin-using  diabetic  to 
experience  hypoglycemia? 

Question  Area  2:  Waiver  Procedure 

(a)  What  information  should  the 
FHWA  require  an  insulin-using  diabetic 
to  provide  when  requesting  a  waiver — 
the  medical  evaluation  recommended  by 
the  ADA,  a  letter  from  a  physician,  the 
driver's  licensing  record,  insurance 
records,  and/or  other  information? 

(b)  What  should  be  the  qualifications 
of  the  U.S.  DOT  physician  who  reviews 
the  waiver  request  under  the  ADA's 
recommended  procedures? 

(c)  Would  it  be  appropriate  for  the 
FHWA  to  establish  a  voluntary 
committee  of  physicians,  diabetologists. 
and  endocrinologists  to  review  waiver 
requests?  How  many  people  should 
serve  on  the  panel  and  what  should  be 
their  qualifications? 

(d)  Should  the  FHWA  rely  solely  on 
the  individual's  personal  physician,  or  a 
consulting  diabetologist  or  an 
endocrinologist  to  determine  whether  an 
insulin-using  diabetic's  condition  would 
interfere  with  his  or  her  ability  to 
control  and  drive  a  commercial  motor 
vehicle  safely? 

(e)  What  other  alternatives  are  there 
to  case-by-case  waivers  granted  by 
FHWA? 

(f)  What  type  of  restrictions  should  be 
placed  on  individual  waivers — time 
period  for  reevaluation  or  renewal, 
limited  hours  of  service,  limited  number 
of  traffic  violations  or  accidents  related 
to  hypoglycemia,  and/or  other 
restrictions? 

Question  Area  3:  Self-Monitoring  of 
Blood  Glucose  Concentration 

(a)  How  frequently  should  an  insulin- 
using  diabetic  monitor  his  or  her  blood 
glucose  concentration — twice  daily 
(whether  or  not  on  duty),  every  4  hours 
while  on  duty,  or  according  to  some 
other  monitoring  schedule? 

(b)  What  type  of  documentation 
should  an  individual  keep  on  monitoring 
blood  glucose  concentration — self- 
written  logs  of  glucose  measurements  or 
electronic  testing  devices?  To  what 
extent  are  the  devices  tamperproof? 

(c)  Upon  periodic  reevaluation  of  an 
insulin-using  diabetic  for  renewal  of  a 
waiver,  how  should  the  physican  use  the 
documentation  for  monitoring  blood 
glucose  concentration? 

Question  Area  4:  Safety  and  Accident 
Risks 

(a)  Given  the  ADA's  recommended 
waiver  criteria  and  procedures,  is  the 


FHWA's  estimate  of  the  potential 
adverse  safety  risks  accurate  and 
reasonable  (see  Appendix  B)?  If  not. 
what  is  an  accurate  and  acceptable 
level  of  risk  for  allowing  an  insulin-using 
diabetic  to  operate  a  commercial  motor 
vehicle? 

(b)  From  a  medical  standpoint,  do  the 
advances  in  self-management  of 
diabetes  and  self-monitoring  of  blood 
glucose  concentration  significantly 
reduce  the  risks  of  an  insulin-using 
diabetic  driving  large  trucks  and  buses? 
To  what  extent  do  these  advances 
reduce  or  increase  the  likelihood  of  an 
insulin-using  diabetic  experiencing 
hypoglycemia? 

(c)  What  are  the  potential  effects  of 
unanticipated  changes  in  work  hours 
and  conditions,  diet,  and  driving  stress 
on  an  insulin-using  diabetic?  To  what 
extent  do  these  working  conditions 
affect  the  risk  of  an  insulin-using 
diabetic  experiencing  hypoglycemia? 

(d)  What  other  information,  data,  or 
studies  are  available  on  the  potential 
safety  and  accident  risks  of  allowing 
persons  with  diabetes  to  drive  large 
trucks  and  buses?  What  data  or  studies 
are  available  on  the  experience  of 
insulin-using  drivers  operating  intrastate 
or  in  commercial  zones? 

(e)  What  information,  data,  or  studies 
are  available  on  the  potential  costs  and 
benefits  of  allowing  persons  with 
diabetes  to  drive  large  trucks  and  buses? 

Other  Comments 

Commenters  are  not  limited  to 
responding  to  the  questions  raised 
above  and  may  submit  any  facts  and 
views  consistent  with  the  intent  of  this 
notice. 

Representatives  of  the  motor  carrier 
industry  have  voiced  concern  about  a 
possible  shortage  of  drivers  in  the 
1990's.  As  a  result  of  changing 
demographics,  fewer  young  people  are 
entering  the  work  force.  Driver  licensing 
qualifications  will  become  more 
stringent  as  the  States  and  the  FHWA 
implement  the  Commercial  Driver's 
Licensing  Program.  The  FHWA  has 
proposed  the  elimination  of  commercial 
zone  exemptions;  and  some  drivers,  who 
now  operate  in  commercial  zones.  likely 
will  not  meet  the  FHWA's  physical 
qualifications.  In  light  of  these  factors, 
the  FHWA  is  interested  in  comments  on 
the  need  to  provide  more  latitude  for 
insulin-using  diabetics  to  drive 
commercial  motor  vehicle  in  interstate 
and  foreign  operations. 

List  of  Subjects  in  49  CFR  Part  391 

Driver  qualifications-diabetic 
standard.  Highways  and  roads. 
Highway  safety.  Motor  carriers.  Physical 


standards.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.217.  Motor  Carrier 
Siifety) 

(49  U.S.C.  App.  2505;  49  U.S.C.  3102;  and  49 
CFR  1.48.) 

Issued  on:  November  19. 1987. 
R.D.  Mocgan, 

Executive  Director.  Federal  Hishway 
Administration. 

Appendix  A— The  American  Diabetes 
Assodation's  Petition  to  the  Federal 
Highway  Administiation 

Before  the  Department  of 
Transportation,  Federal  Highway 
Administration,  Bureau  of  Motor 
Carrier  Safety 

49  CFR  Part  391 

Medical  Qualifications  of  Drivers 
Standards  for  Persons  With  Diabetes 
Requiring  Insulin;  Petition  for 
Rulemaking  of  American  Diabetes 
Association 

This  Petition  for  Rulemaking  is  filed 
by  the  American  Diabetes  Association, 
pursuant  to  49  CFR  Part  389,  requesting 
that  the  Director  of  the  Bureau  of  Motor 
Carrier  Safety.  Department  of 
Transportation,  (the  "Bureau")  initiate 
rulemaking  proceedings  to  amend  the 
provisions  of  49  CFR  391.41  and  391.43 
which  define  the  physical  qualifications 
of  persons  with  diabetes  to  drive 
commercial  motor  vehicles  in  interstate 
commerce.  At  present,  these  rules  bar 
all  persons  with  an  established  medical 
history  or  clinical  diagnosis  of  diabetes 
mellitus  currently  requiring  insulin  for 
control  from  medical  qualification.  49 
CFR  391.41(b)(3).  391.43(c).  The  purpose 
of  this  Petition  is  to  request  that  the 
Director  initiate  a  rulemaking 
proceeding  to  address  the  question  of 
whether  the  physical  qualifications  of 
persons  with  diabetes  requiring  insulin 
to  drive  commercial  motor  vehicles  in 
interstate  commerce  should  be 
determined  on  an  individual,  case-by- 
case  basis. 

L  Interest  of  the  American  Diabetes 
Association  in  the  Action  Requested 

The  American  Diabetes  Association 
("ADA")  is  a  non-profit  organization 
that  has  over  800  affiliates  and  chapters 
and  over  220,000  members,  including  lay 
persons,  physicians,  research  scientists, 
nurses,  dietitians,  and  educators.  As  its 
ongoing  mission,  the  ADA  seeks  to 
promote  tne  search  for  a  preventive  and 
cure  for  diabetes,  and  to  improve  the 
well-being  of  all  people  with  diabetes 
and  their  families.  The  ADA 
consistently  has  played  a  strong 
advocacy  role  on  behalf  of  both  insulin- 


dependent  and  non-insulin-dependcnt 
individuals  with  diabetes,  promoting 
public  awareness  of  diabetes  and 
encouraging  fair  and  equitable  legal  and 
societal  standards  applicable  to  persons 
with  diabetes. 

Diabetes  is  a  disease  in  which  the 
body  does  not  produce  or  properly  use 
insulin,  which  is  needed  to  convert 
glucose  and  starches  into  energy  needed 
for  daily  Ufe.  Prior  to  the  discovery  of 
man-made  insulin  in  1921,  those  who 
developed  diabetes  in  childhood  or 
early  adulthood  had  little  if  any  hope  of 
living  beyond  a  year  or  two  after 
diagnosis.  Although  the  discovery  of 
insulin  enabled  these  individuals  to 
control  diabetes,  this  scientific 
development  did  not  constitute  a  cure. 

As  is  fully  discussed  elsewhere  in  this 
Petition,  exciting  progress  in  i.Tiproved 
treatment  and  care  for  people  with 
diabetes  has  been  achieved  in  recent 
years.  New  insulin  delivery  systems,  self 
blood  glucose  monitoring,  laser  therapy 
to  prevent  blindness  and  eye  disorders, 
pancreas  transplants,  and  better 
understanding  of  dietary  needs  are  some 
of  the  recent  advances  that  are  resulting 
in  longer,  healthier  and  more  productive 
lives  for  many  people  with  diabetes. 
These  advances  have  also  opened 
professional  doors  for  individuals  with 
insulin-dependent  diabetes,  who  now 
can  be  found  working  in  virtually  every 
professional  endeavor. 

Diabetes  affects  some  eleven  million 
people  in  the  United  States,  and  each 
year  about  500,000  new  cases  are 
diagnosed.  The  total  number  of 
individuals  who  have  diabetes  or  whose 
family  members  have  diabetes  therefore 
comprises  a  very  significant  portion  of 
the  population  of  this  country. 
Consistent  with  its  mission  of  improving 
the  well-being  of  all  people  with 
diabetes  and  their  families,  the  ADA  is 
committed  to  combatting  blanket 
policies,  both  in  the  public  and  private 
sectors,  which  unduly  restrict 
individuals  with  diabetes  in  their  pursuit 
of  useful  and  productive  lifestyles. 

Perhaps  the  most  profound  obstacle 
that  people  with  diabetes  and  their 
families  face  in  seeking  to  realize  their 
full  potential  is  job  discrimination.  In 
many  cases,  people  with  diabetes  are 
subjected  to  blanket  prohibitions  that 
absolutely  prevent  any  individual  who 
uses  insulin  from  being  considered  for  a 
certain  type  of  employment.  In  February 
1984,  the  ADA  formally  adopted  an 
employment  policy  that  disapproves  of 
wholesale  discrimination  against 
persons  with  diabetes: 


American  Diabetes  Association 
Employment  Policy 

Any  person,  whether  insulin-dependent  or 
non-insulin-dcpendent,  should  be  eligible  fur 
any  employment  for  which  he  or  she  is 
individually  qualified. 

This  policy  does  not  state  that  an 
individual's  diabetes  should  be  excluded 
from  consideration  in  determining  his  or 
her  qualification  for  employment.  What 
the  policy  does  mean  is  that  the  hiring 
decision  should  and  must  be  based  upon 
the  individual's  qualifications,  including 
such  factors  as  the  degree  of  control 
achieved  with  insulin  and  the 
reasonable  requirements  of  the  job  or 
license.  The  taking  of  insulin  is  not.  in 
itself,  a  justification  to  exclude  a  person 
from  eligibility. 

The  ADA'S  opposition  to  job 
discrimination  against  insulin- 
dependent  individuals  explains  the 
Association's  interest  in  49  CFR  Part 
391.  These  medical  standards  prevent 
all  insulin-requiring  persons  from 
operating  commercial  vehicles  in 
interstate  or  foreign  commerce.  The 
rules  thereby  create  an  automatic 
presumption  that  every  person  who 
takes  insulin  is  medically  unqualified, 
precluding  any  consideration  of  the 
individual  factors  involved.  This  blanket 
prohibition  is  in  direct  conflict  with  a 
second  policy  statement  recently 
adopted  by  the  ADA: 

American  Diabetes  Association  Policy 
on  Driver's  and  Pilot's  Licenses 

Any  person,  whether  insulin-dependent  or 
non-insulin-dependent.  should  be  eligible  for 
any  deiver's  or  pilot's  license  for  which  he  or 
she  is  individually  qualified. 

This  policy  confirms  the  concept  that 
decisions  affecting  persons  with 
diabetes  should  be  made  on  an 
individual,  case-by-case  basis,  and 
extends  that  concept  to  licensure 
determinations. 

The  ADA'S  interest  in  questions 
affecting  the  licensure  of  persons  with 
diabetes  is  by  no  means  new.  In  fact,  as 
discussed  more  fully  below,  the 
Association  supported  the  Bureau's  1977 
decision  continuing  the  blanket 
prohibition  against  the  licensure  of 
persons  who  take  insulin  to  operate 
commercial  vehicles  in  interstate 
commerce.  See  Federal  Register.  Vol.  42. 
No.  212.  pages  57489,  57491  (Thursday. 
November  3. 1977).  The  Association's 
reversal  of  its  prior  position  is  the  result 
of  advancements  in  medical  technology 
and  treatment.  This  Petition  will  set 
forth  proposed  guidelines  for  use  in 
making  individualized  evaluations  of  the 
medical  qualifications  of  persons  with 
diabetes,  will  describe  the  medical  and 
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technological  advancements  which 
justify  this  new  approach,  and  will  set 
forth  the  newly  evolving  body  of  case 
and  statutory  law  prohibiting  all  forms 
of  blanket  job  discrimination  against 
people  with  diabetes. 

U.  Text  of  PertineDt  Rules 

The  substance  of  the  regulations 
which  are  the  subject  of  this  Petition  for 
Rulemaking  is  as  follows: 


§  391.41    Physical  qualifications  for  drivers 

(a)  A  person  shall  not  drive  a  motor  vehicle 
unless  he  is  physically  qualified  to  do  so  and 
•  •  *  has  on  his  person  the  original,  or  a 
photographic  copy,  of  a  medical  examiner's 
certiflcale  that  he  is  physically  qualified  to 
drive  a  motor  vehicle. 

(b)  A  person  is  physically  qualined  to  drive 
a  motor  vehicle  if  that  person  '  *  * 

(3)  Has  no  established  medical  history  or 
clinical  diagnosis  of  diabetes  mellltus 
currently  requiring  insulin  for  control. 
49  CFR  391.41  (1985) 

§  391. 43    Medical  examination:  certificate  of 
physical  examination 

[a]  Except  as  provided  In  paragraph  (b)  of 
this  section,  the  medical  examination  shall  be 
performed  by  a  licensed  doctor  of  medicine 
or  osteopathy  *  *  *. 

(c)  The  medical  examination  shall  be 
performed,  and  Its  results  shall  be  recorded, 
substantially  In  accordance  with  the 
following  Instructions  and  examination 
form:  *  *  * 

Diabetes.  If  insulin  is  necessary  to  control 
a  diabetic  condition,  the  driver  is  not 
qualified  to  operate  a  motor  vehicle.  If  mild 
diabetes  is  noted  at  the  time  of  examination 
and  it  is  stabilized  by  use  of  a  hypoglycemia 
drug  and  a  diet  that  can  be  obtained  while 
the  driver  is  on  duty,  it  should  not  be 
considered  disqualifying.  However,  the  driver 
must  remain  under  adequate  medical 
supervision.  The  physician  must  date  and 
sign  his  findings  upon  completion  of  the 
examination. 
49  CFR  391.43  (1985) 

m.  Text  of  Amendment  Proposed 

Current  regulations,  as  set  forth  in 
Section  II  of  this  Petition,  bar  all  persons 
with  diabetes  who  require  or  at  any  time 
required  insulin  for  control  from  medical 
qualiFication  to  drive  commercial  motor 
vehicles  in  interstate  commerce.  The 
ADA  recommends  the  adoption  of 
criteria  and  procedures  that  will  replace 
this  blanket  prohibition  with  individual, 
case-by-case  evaluations  of  applicants 
with  diabetes  who  claim  that  they  are 
medically  qualified.  The  following  set  of 
stringent  guidelines  are  recommended 
as  substantive  criteria  to  be  used  in 
evaluating  applicants  and  in  monitoring 
persons  with  diabetes  who  obtain  their 
medical  certification. 


Guidelines  for  Applicants  With 
Diabetes  Requiring  Control  by  Insulin 

Persons  with  diabetes  who  require 
insulin  who  have  no  otherwise 
disqualifying  disease,  especially 
significant  complications  of  diabetes 
such  as  arteriosclerotic  coronary  or 
cerebral  disease,  other  cardiac,  renal  or 
eye  disease  and  who  meet  the  following 
criteria  are  eligible  to  apply  for  a  license 
to  operate  commercial  motor  vehicles  in 
interstate  commerce. 

1.  Provide  copies  of  all  hospitalization 
reports  if  admitted  for  any  cause, 
including  accident  and  injuries.  Provide 
copies  of  treating  physician  consultation 
notes  for  diagnostic  examinations, 
special  studies,  follow-up.  etc. 

2.  Report  and  explain  any  automobile 
or  other  incidents  or  accidents  whether 
resulting  in  injury  or  vehicular/ 
equipment  damage.  Explain  cause, 
especially  if  related  to  illness  or 
incapacitation. 

3.  Provide  letters  (three  minimum) 
from  work  associates/employers, 
physicians,  or  other  health  care  and 
diabetes  support  group  personnel,  to 
document  absence  of  subtle  or 
significant  incapacitation  or  mental 
confusion  due  to  insulin  reaction  and/or 
diabetic  acidosis,  etc.  In  particular, 
occurrences  or  lack  of  diabetic 
hypoglycemia-related  events  during  the 
past  two  years  should  be  documented. 
Full  names,  addresses,  work  and  home 
phone  numbers  should  be  provided  by 
all  respondents.  The  applicant  also  must 
provide  the  DOT  with  a  signed  release 
form  for  confidential  information. 

4.  A  complete  medical  evaluation  by 
the  applicant's  personal  physician  and  if 
he  or  she  is  not  a  diabetologist,  a 
consultation  by  a  specialist  in 
endocrinology,  concerning  the 
applicant's  history,  current  status,  and 
prognosis  both  short  (2-5  years)  and 
long  term  (10-20)  years.  The  report  niust 
include  a  general  physical  examination 
including  height,  weight,  build,  and 
physical  defects  or  signs,  and  at  a 
minimum  the  following: 

If  under  age  40:  a.  Fasting  blood/ 
serum  studies  (glucose,  cholesterol. 
HDL.  triglycerides),  complete  blood 
count  and  urinalysis  and  three  readings 
of  glycosolated  hemoglobin  (A") 
concentration  (and  lab  reference 
concentration)  during  the  last  six 
months  (six  months  prior,  three  months 
prior  and  current).  Resting 
electrocardiogram  (ECG).  Blood 
pressure  reading  (sitting)  at  rest  on  at 
least  two  occasions,  a.m.  and  p.m.. 
approximately  one  week  apart.  Elevated 
blood  pressure,  medication  for 
hypertension,  or  other  evidence  of  any 
cardiovascular  abnormality  will  require 


a  maximal  concentration  stress  test  EKG 

study. 

b.  Ophthalmological  confirmation  of 
absence  of  retinal  disease.  Preferably  by 
a  retinal  specialist  with  dilated  eye 
examination. 

c.  Examination  and  tests  to  detect  any 
peripheral  neuropathy,  or  circulatory 
deficiencies  of  the  extremities,  when 
symptomatic. 

d.  A  detailed  report  of  insulin  dosages 
and  types,  diet  utilized  for  control  and 
any  significant  lifestyle  factors  such  as 
smoking,  alcohol  use.  other  medications 
or  drugs  taken. 

e.  Applicants  must  obtain  and  utilize  a 
digital  whole  blood  monitoring  device 
which  is  portable  and  can  be  easily  used 
for  the  testing  of  blood  glucose 
concentrations  before,  during  and  after 
driving.  Monitors  with  memories,  i.e.. 
chip  in  monitor,  to  record  blood  glucose 
concentrations  are  highly  recommended. 
A  log  of  the  last  month  of  whole  blood 
glucose  concentrations  determined  by 
the  applicant  at  least  twice  a  day  and 
distributed  during  the  month  to  indicate 
concentrations  at  four  hour  intervals 
during  the  waking  hours  shall  be 
provided.  This  log  should  be  certified  as 
authentic  by  the  specialist.  Control  of 
blood  glucose  concentration  is 
acceptable  if  fasting  blood  glucose 
concentrations  are  normally  between  60 
and  140  and  postprandial  concentrations 
are  normally  between  140  and  200. 
Blood  glucose  concentrations  falling 
below  50  or  above  300  two  or  more 
times  in  a  month  require  reevaluation  by 
a  specialist. 

If  over  age  40:  f.  In  addition  to  the 
above,  all  applicants  over  age  40  shall 
present  the  results  of  a  maximal 
exercise  stress  test.  Clear  copies  of  all 
ECG  tracings  and  an  interpretation  will 
be  provided.  Applicants  demonstrating 
abnormal  stress  tests  cannot  anticipate 
certification.  However,  should  the 
specialist  advise  and  conduct  additional 
clinically  indicated  studies  to  rule  out 
underlying  arteriosclerotic  disease  and 
no  evidence  of  significant  disease  is 
found,  the  actual  pictures  and  reports 
may  be  submitted  for  consideration. 

Guidelines  for  Persons  With  Diabetes 
Driving  Interstate  Trucks 

1.  A  complete  medical  reevaluation  by 
a  specialist  every  six  months,  with 
readings  of  glycosolated  hemoglobin 
(Ale)  concentrations. 

2.  Logs  of  whole  blood  glucose 
concentrations  with  at  least  two 
measurements  daily  to  be  kept  on  a 
continuing  basis  and  submitted  to  the 
specialist  upon  reevaluation.  The 
specialist  will  consider  the  logs  in 
conjunction  with  the  glycosolated 
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hemoglobin  readings  to  certify  that  the 
clinical  picture  is  consistent.  Control  of 
blood  glucose  concentration  is 
acceptable  if  fasting  blood  glucose 
concentrations  are  normally  between  60 
and  140  and  postprandial  concentrations 
are  normally  between  140  and  200. 
Blood  glucose  concentrations  falling 
below  50  or  above  300  two  or  more 
times  in  a  month  require  reevaluation  by 
a  specialist. 
0-      3.  The  specialist  will  confirm  on  an 
annual  basis  that  the  person  with 
diabetes  can  demonstrate  accuracy  of 
measurements  of  blood  glucose 
concentrations  i.e..  within  25  percent  of 
actual  concentration. 

4.  Annual  ophthalmological 
confirmation  of  absence  of  retinal 
disease. 

Protocol  for  Driving 

Supplies  required  while  driving 
include:  Blood  sampling  lancet;  personal 
blood  glucose  monitor  and  strips;  a 
source  of  rapidly  absorbable  glucose; 
insulin;  and  syringes  or  pump,  as 
appropriate. 

All  disposable  materials  must  be 
within  their  expiration  dates. 

Blood  glucose  concentration  must  be 
tested  within  an  hour  before  driving  and 
approximately  every  4  hours  while 
driving  and  appropriate  measures  taken 
if  necessary.  While  driving,  should 
circumstances  preclude  a  particular  test, 
intake  of  an  appropriate  snack  or  other 
source  of  glucose  is  an  acceptable 
alternative.  However,  no  two 
consecutive  tests  should  be  replaced  by 
the  ingestion  of  glucose. 

Process  for  Evaluation  and  Review  of 
Applications 

Implementation  of  the  provisions 
recommended  in  this  Petition  will 
necessitate  the  designation  of  a  set  of 
procedures  to  enable  the  Bureau  to 
undertake  a  thorough  evaluation  of  each 
applicant's  qualifications.  The  ADA 
recognizes  that  this  task  falls  within  the 
expertise  of  the  Department  of 
Transportation,  which  can  best  evaluate 
the  extent  of  available  resources, 
including  staff,  and  existing  procedures 
for  review  of  medical  records  and 
certifications.  For  this  reason,  the  ADA 
declines  at  this  time  to  recommend 
specific  regulatory  provisions  governing 
the  processing  of  applications  for 
medical  certification  by  persons  with 
diabetes  who  require  insulin.  As  an 
alternative  approach,  the  following 
constitutes  a  general  description  of  the 
proposed  methodology  for  processing 
applications: 

1.  Clinical  Testing.  As  an  initial 
matter,  the  applicant  will  undergo  a 
thorough  physical  examination. 


including  all  relevant  blood  and  urine 
testing,  conducted  by  his  or  her  personal 
endocrinologist  or  diabetologist.  The 
specialist  would  conduct  initial 
threshold  testing  for  the  purpose  of 
ascertaining  whether  or  not  the 
applicant  is  in  compliance  with  the 
medical  guidelines.  The  specialist  would 
set  forth  the  results  of  the  examination 
and  testing  on  a  prescribed  form 
specifying  the  necessary  test  results  and 
medical  information  which  are  required. 

2.  Review  of  Examination  Results  and 
Recommendation  by  Department  of 
Transportation  Physician.  The  results  of 
the  initial  examination  would  be 
forwarded  to  a  Department  physician, 
who  would  assess  the  applicant's 
qualifications  pursuant  to  the  medical 
guidelines.  On  the  basis  of  that 
assessment,  a  recommendation  would 
be  made  to  the  Department  with  regard 
to  whether  or  not  a  license  is 
appropriate. 

3.  Final  Approval  by  the  Department 
of  Transportation.  The  final  stage  in  the 
proposed  procedure  for  processing 
applications  would  be  medical 
certification  by  a  central  authority 
within  the  Department  of 
Transportation.  The  decision  to  certify 
would  be  based  upon  the 
recommendation  of  the  Department's 
physician  and  his  review  of  the  results 
of  initial  examination.  This  final  step  in 
the  process  would  vest  final  decision 
making  authority  solely  within  the 
Department. 

IV.  Information  and  Arguments  to 
Support  the  Request  for  Rulemaking 

A.  Recent  Advancements  in  Diabetes 
Self-Management  Warrant  Re- 
examination of  the  Blanket  Prohibition 
Against  Licensing  of  Individuals  With 
Diabetes  Requiring  Insulin 

In  reaching  its  decision  in  1977  to 
continue  the  blanket  prohibition  against 
medical  certification  of  persons  with 
diabetes  who  require  insulin,  the  Bureau 
relied  heavily  on  the  opinions  and 
documentation  submitted  by  the  ADA's 
Committee  on  Employment  and 
Opportunities.  During  the  ensuing  nine 
years,  significant  medical  advances 
have  been  accomplished  which  have 
enabled  persons  who  take  insulin  to 
achieve  remarkably  improved  control 
over  their  blood  glucose  concentrations, 
to  delay  and  diminish  the  long-term 
complications  of  diabetes,  and  to 
achieve  improved  dietary  management 
for  persons  with  diabetes.  These  gains 
have  been  achieved  through  the 
development  of  improved  diagnostic 
techniques  in  combination  with  a 
variety  of  new  self-management 


techniques  which  lead  to  dramatically 
improved  metabolic  control  of  diabetes. 

The  comments  and  documentation 
submitted  by  the  ADA  in  1977  in  support 
of  the  blanket  prohibition  relied 
primarily  upon  information  and  data 
which  had  been  compiled  in  the  1960's. 
including  evidence  which  dated  back  to 
1939  and  1940.'  For  example,  the 
Committee  referred  to  "the  proneness  of 
individuals  to  involvement  in  traffic 
accidents  *  *  *  during  hypoglycemic 
attacks."  relying  on  studies  which  had 
been  conducted  prior  to  1968.  The 
Committee  also  cited  a  number  of  ADA 
papers  on  employment  policy  which  had 
originally  been  presented  in  the  1960's, 
and  which  were  simply  reiterated  in  the 
eariy  1970's. 

In  light  of  the  failure  of  the  1977 
submissions  to  present  evidence 
concerning  the  medical  advancements  in 
diabetes  control  achieved  after  the  late 
1960's.  the  Bureau's  present  restrictions 
are  based  in  substantial  pari  on  the 
status  of  diabetes  treatment  and  control 
as  it  existed  twenty  years  ago.  This 
request  for  renewed  examination  by  the 
Bureau  of  medical  advances  in  diabetes 
care  is  therefore  timely  and  appropriate. 

Background 

Diabetes  mellitus  is  a  metabolic 
disorder  that  results  in  persistent 
hyperglycemia — an  abnormally  high 
amount  of  glucose  in  the  blood.* 

Scientists  now  believe  diabetes  is 
actually  several  different  diseases  with 
different  causes,  all  with  the  same 
result:  The  body  cannot  efficiently 
utilize  carbohydrates.  Glucose  is  the  end 
product  of  carbohydrate  metabolism 
which  is  then  used  as  the  body's 
primary  fuel.  The  glucose  enters  the 
body's  cells  with  the  help  of  insulin  and 
isused  for  energy  by  the  muscles.  Excess 
glucose  is  stored  in  the  liver  in  the  form 
of  glycogen  to  be  used  later  when  the 
blood  glucose  falls  too  low.  However,  if 
the  pancreas  fails  to  secrete  insulin  or 
secretes  an  inadequate  amount  of 
insulin  then  the  glucose  cannot 
permeate  the  cells.  Thus,  the  glucose 
accumulates  in  the  blood.  Though  there 
is  plenty  of  glucose  available,  it  is  not 
used  efficiently. 

In  its  most  serious  form,  diabetes  is 
insulin  requiring.'  There  are 


'  The  Bureau  relied  heavily  on  the  ADA's  position 
and  submissions.  See.  42  FR  No.  212.  p.  57489. 
November  3, 1977. 

•  S.  Mirsky  M.D.  A  [.  Heilman.  Controlling 
Diabetes  the  Easy  Way.  at  S-6  (1981)  (hereinafter 
cited  as  Mirsky  &  HeilmanJ. 

» Id.,  at  10-11. 
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comparatively  few  people  with  insulin- 
requiring  diabetes  mellitus — less  than 
fifteen  percent  of  the  total  number  of 
people  with  diabetes  mellitus.  For  these 
people,  the  pancreas's  production  of 
insulin  is  so  low  or  nonexistent  that  they 
must  take  insulin  injections  to  I 

compensate.  Nevertheless,  with  I 

supplementary  insulin,  aided  by  diet 
and  exercise,  the  blood  glucose  of  a 
person  with  insulin-requiring  diabetes 
mellitus  can  be  kept  relatively  normal 

Self-Monitoring  of  Blood  Glucose 
Concentration 

The  past  five  years  have  seen  a 
virtual  explosion  of  new  knowledge 
regarding  diabetes  mellitus.* 
Developments  in  the  self-monitoring  of 
blood  glucose  concentrations,  diet, 
exercise,  and  insulin  delivery  have 
become  the  key  to  the  successful  self- 
management  of  insulin-requiring 
diabetes  mellitus.*  While  good  medical 
care  remains  necessary,  in  the  final 
analysis  individuals  with  diabetes  can 
now  take  an  active  day-to-day  role  in 
the  management  of  their  disease."  The 
new  self-monitoring  techniques  allow 
people  with  diabetes  to  learn  to  adjust 
their  own  insulin  dose  and  allow  great 
flexibility  in  their  lives.  After  being 
taught  the  basic  physiology  and 
approach  to  the  management  of 
diabetes,  these  people  develop  a  vast 
amount  of  practical  knowledge  which 
makes  them  virtual  experts  in  the 
management  of  the  disease.' 

One  of  the  most  important  goals  of 
diabetes  self-management  is  the 
maintenance  of  blood  glucose 
concentrations  within  physiologic 
ranges,  thus  preventing  symptoms  of 
either  high  or  low  blood  glucose.  In  the 
past,  it  was  difficult  to  assess  blood 
glucose  control  because  of  the  reliance 
primarily  on  urine  testing.  Urine  testing 
is  only  a  reflection  of  blood  glucose,  and 
does  not  measure  the  actual  glucose 
concentration.*  By  the  time  glucose 


appears  in  the  urine,  it  usually  means 
that  blood  glucose  has  been  high  for 
some  time.*  Laboratory  tests  could  be 
performed  but  they  were  not  of  much 
use  to  someone  who  wished  to  monitor 
their  glucose  concentration  on  a 
consistent  basis  at  home.  Today,  there 
are  simple,  practical,  and  convenient 
test  methods  available  to  measure  one's 
blood  glucose  concentration.  Since  these 
tests  may  be  used  anywhere,  the  term 
"home  blood  glucose  monitoring"  has 
been  replaced  by  "self-monitoring". 

Self-monitoring  refers  to  the 
measurement  of  blood  glucose  by  the 
individual,  and  is  accomplished  by 
taking  blood  from  a  finger  stick, 
developing  a  color  on  a  reagent  strip, 
and  subsequently  measuring  the 
reaction."*  The  easiest  method  of 
measurement  is  done  by  using 
chemically  treated  paper  strips."  The 
results  of  the  sample  are  measured  by 
comparing  the  strip  with  a  color  chart  on 
the  container.  This  is  a  simple  and 
inexpensive  method.  Medical  studies 
have  indicated  that  strip  techniques 
provide  estimates  of  the  glucose 
concentration  that  are  in  sufficient 
agreement  with  the  laboratory 
determinations  to  suggest  that  they 
could  be  of  use  in  self  blood  glucose 
monitoring.  •'^  Further,  studies  have 
indicated  that  reagent  strips  not 
requiring  the  use  of  a  reflectance  meter 
provide  a  technique  of  self  blood 
glucose  monitoring  similar  in 
performance  to  those  using  reflectance 
meters."  A  more  sophisticated  tool  is 
the  reflectance  color  meter  which  has  a 
microcomputer  that  reads  and  displays 
the  blood  glucose  concentration. 
Reflectance  meters  are  widely  available 
and  are  often  reimbursable  by  private 
insurance  companies  as  well  as 
Medicare.'* 

With  time,  persons  with  diabetes  who 
practice  self-monitoring  develop  a  sense 
of  control  over  their  diabetes  and  have 
the  capability  of  judging  the  effect  of 
many  factors  on  their  condition. 
Ultimately,  they  learn  how  to  make 


*  D.  Culhrie  R.N.  A  R.  Gulhrie.  M.D..  The  Disease 
Process  of  Diabetes  Mellitus:  Definitions. 
Characteristics.  Trends,  and  Developments  18 
Nursing  Clinics  of  North  America  617.  623  (Dec. 
1963)  (hereinafter  cited  as  Gulhrie  ft  Cuthrie|. 

»  ).  Aloia.  M.D..  P.  Donohue-Porter.  R.N..  L 
Schlussel.  R.D..  Diabetes:  The  Comprehensive  Self- 
Management  Handbook,  at  177  (1984)  (hereinafter 
cited  as  Aloia.  Donohue-Porter  A  Schlussel.) 

■  Mirksy  h  Heilman.  at  22. 

'  |.  Solowiejezk  k  L  Baker.  Physician-Patient 
Communication  in  Chronic  Illness.  4  Diabetes  Care 
427  (May-)une  1981)  [hereinafter  cited  as 
Solowiejezyk  ft  Baker).  Diabetes  Care  is  a  peer- 
reviewed  journal  with  all  articles  judged  solely  on 
the  basis  of  scientific  ment. 

*  .Mirsky  A  Heilman.  at  31. 


appropriate  adjustments  in  diet  or 
insulin,  or  both,  depending  on  the 
circumstances.'^  Not  only  is  it  simple  to 
determine  blood  glucose  during  any  24- 
hour  period,  but  persons  with  diabetes 
can  now  monitor  blood  glucose  in  a 
specific  instance.'^  In  sum,  self- 
monitoring  gives  instant  feedback  so 
that  a  person  with  diabetes  can  know 
their  blood  glucose  concentration 
immediately  at  any  time  or  place. 

As  a  result  of  the  advent  of  these  new 
monitoring  techniques,  increased 
medical  emphasis  is  being  placed  on 
self-management  of  diabetes. '^  Self- 
monitoring  of  blood  glucose  is  gaining 
increasing  acceptance  as  a  tool  in 
assessing  diabetes  management  '*  such 
that  self-monitoring  of  blood  glucose 
concentrations  by  individuals  has 
become  a  sine  qua  non  for  the 
achievement  of  physiologic  blood 
glucose  control  in  insulin-requiring 
diabetes  mellitus.'* 

A  number  of  clinical  studies  have 
been  conducted  to  verify  the 
relationship  between  self-monitoring 
and  the  improved  control  of  glucose 
concentrations.^"  Glucose 
determinations  by  individuals  with 
diabetes  were  found  to  be  as  reliable  as 
those  performed  in  a  laboratory. 2' 
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»  R.  Clements.  |r..  N.  Keane.  K.  Kirk,  ft  B.  Boshell. 
Comparison  of  Various  Methods  for  Rapid  Glucose 
Estimation  4  Diabetes  Care  392.  394  (Maylune 
1981). 

">  Aloia.  Donohue-Porter  ft  Schlussel.  at  464. 
' '  B  Shapiro.  P.  Savage.  D.  l^match.  T.  Gniadek. 
R.  Forbes.  R.  Mitchell.  K.  Hein.  R.  Starr.  M.  Nutter,  ft 
B.  Scherdt.  A  Comparison  of  Accuracy  and 
Estimated  Coat  of  Methods  for  Home  Blood  Glucose 
Monitoring  4  Diabetes  Care  396.  402  (May-june 
1981). 

'»  D.  Schnatz.  M.D..  ft  O.  Crofford.  M.D..  Diabetes 
Mellitus:  Problems  in  Management,  at  54-55  (1982) 
(hereinafter  cited  as  Schnatz  ft  Crofford|. 

'=•  Aloia.  Donohue-Porter  ft  Schlussell.  at  51-54. 
•«  C.  Valenta.  R.N..  Urine  Testing  and  Home 
Blood  Glucose  Monitoring  18  Nursing  Clinics  of 
North  America  645.  657  (Dec  198:1).  see  also. 
Si.hnatz  ft  Crofford.  at  55. 


■>  Schnatz  ft  Crofford.  at  55. 

'•  Aloia.  Donohue-Porter  ft  Schlussel.  at  47.  see 
also.  A.  Krosnick.  Self-Management.  Patient 
Compliance,  and  the  Physician  2  Diabetes  Care  124. 
125  (lan.-Feb.  1980). 

"  Solowiejezyk  ft  Baker,  at  428. 

'•  M.  Reeves.  S.  Forham.  ].  Skyler,  ft  C.  Peterson. 
Comparison  of  Methods  for  Blood  Glucose 
Monitoring  4  Diabetes  Care  404  (May-|une  1981) 
(hereinafter  cited  as  Reeves  ft  Forhamj. 

'»  P.  Kublis.  A.  Rosenbloom.  D.  Lezotle.  J. 
Silverstein.  P.  Cimino.  E.  Rosenbloom.  ft  C.  Har\'ey. 
Comparison  of  Blood  Glucose  Testing  Using 
Reagent  Strips  With  and  Without  a  Meter 
(Chemstrips  bG  and  Dexirastix/Dextronwterl  4 
Diabetes  Care  417  (May-june  1981). 

»»  R.  Gibbins. ).  Saunders.  C.  Rowlands.  |. 
Harding-Dempster.  A.  Cavenagh.  Does  Home 
Monitoring  of  Blood  Glucose  Work  in  General 
Practice?2X7  Br.  Med.  ).  801.  803  (Sept.  17. 1983) 
(hereinafter  cited  as  Gibbins  ft  Saunders),  see  also 
C.  Peterson.  R.  (ones.  A.  Dupuis.  B.  Levine.  R. 
Berstein.  ft  M.  OShea,  Feasibility  of  Improved 
Blood  Glucose  Control  in  People  with  Insulin- 
Dependent  Diabetes  Mellitus.  2  Diabetes  Care  329. 
334  Ouly-Aug.  1979).  G.  Umpierrez.  |.  Reed.  S. 
Thacker,  ft  L.  Phillips.  Technical  Section: 
Preliminary  Studies  of  Diabetic  Decompensation 
Assessed  With  Bedside  Glucose-Monitoring 
Techniques.  9  Diabetes  Care  77-80  (lan-Keb.  1986)  |. 
Skyler.  M.D..  Patient  Self-Monitoring  of  Blood 
Glucose.  Clinical  Diabetes  12  ((uly-Aug.  1983) 
(hereinafter  cited  as  Skyler). 

"  Gibbons  ft  Saunders,  at  803.  see  also.  Reeves  ft 
Forham.  at  405.  D.  Schade.  R.  Eaton.  W.  Mitchell,  ft 
N.  Friedman.  Comparision  of  Methods  for  Blood 
Cluct'se  Monitoring  4  Diabetes  Care  420.  423  (May- 
june  1981). 


These  individuals  were  able  to  learn  the 
skills  to  cope  with  managing  their  own 
disease.**  A  high  degree  of  patient 
compliance  was  found;  thus,  a  program 
of  self-management  for  people  with 
diabetes  requiring  insulin  was  deemed 
feasible.*^ 

Another  tremendous  innovation  in  the 
monitoring  of  blood  glucose  was  the 
development  of  the  glycosylated 
hemoglobin  (HbA,c)  test.**  This  test  is  a 
measure  of  the  mean  blood  glucose 
concentration  over  a  period  of  weeks  to 
months.**  The  glycosylation  of 
hemoglobin  is  continuous  through  the 
life  span  of  the  red  blood  cell,  so 
measurements  such  as  hemoglobin  A|c 
provide  an  integrated  value  of  the  blood 
glucose  concentration  over  time  and  can 
be  used  to  determine  the  existence  of 
irregular  glucose  concentration.  The  life 
span  of  hemoglobin  in  the  red  blood  cell 
is  100-120  days.  Thus,  the  HbA,c  test  is 
an  excellent  marker  of  control.*' 

A  second  element  in  the  self- 
monitoring  of  diabetes  is  the  importance 
of  a  meal  plan.*'  The  major  objective  of 
the  meal  plan  is  to  assure  consistency  in 
the  amounts  of  carbohydrates  and  fats 
consumed.**  An  irregular  eating 
schedule  is  established  which 
coordinates  food  consumption  with  the 
temporal  action  of  insulin,  and  thereby 
avoids  wide  fluctuations  in  blood 
glucose  and  hypoglycemic  reactions. 
The  meal  schedule  is  established  with 
the  caveat  that  each  individual's  intake 
must  fit  his  or  her  activity  and  work 
pattern.  Furthermore,  the  proportions 
and  kinds  of  food  are  designed  to  meet 
individual  tastes  and  needs. 
Accordingly,  the  diet  is  tailored  to  the 
kinds  of  food  that  are  available  to  the 
individual  and  that  he  or  she  enjoys 
eating.  There  is  no  single  diet  for 
diabetes.  In  addition,  exchange  lists  are 
available  so  that  the  individual  can 
make  on  the  spot  alterations.**  The 
secret  of  diabetes  control  is  mastering 
the  technique  of  matching  insulin  and 
food,  which  is  why  diet  is  so 
important.^"  Self-monitoring  enables  the 


"  C.  Peterson.  S.  Forham.  ft  R  Jones.  Self- 
Management:  An  Approach  to  People  With  Insulin- 
Dependent  Diabetes  Mellitus  3  Diabetes  Care  82,  86 
(Jan.-Feb.  1980). 

"Id 

"Id 

«*  M.  Ellenberg.  M.D..  ft  H.  RifVin.  M.D..  Diabetes 
Mellitus:  Theory  and  Practice,  at  928(1983) 
(hereinafter  cited  as  Ellenberg  &  Rifkin.j. 

"^  Guthrie  ft  Guthrie,  at  625. 

"  Ellenberg  ft  Rifkin.  at  546. 

«"  Id  at  548. 

^'  Id.  at  547. 

=">  D.  McCulloch.  R.  Mitchell.  |.  Ambler.  R. 
Taltersall.  Influence  of  Imaginative  Teaching  of 
Diet  on  Compliance  and  Metabolic  Control  in 
Insulin-Requiring  Diabetes  257  Br.  (.  Med.  1858. 1861 
(Dec.  17, 1983). 


individual  to  tell  almost  immediately 
whether  the  insulin  and  food  intake  are 
in  balance  and  to  take  the  proper 
corrective  steps  if  they  are  not.  An 
individually  tailored  diet  can  achieve 
improved  understanding  and 
compliance  which  leads  to  better 
glucose  concentration  control.^' 

Self-monitoring  makes  it  possible  for  a 
person  with  diabetes,  who  is  otherwise 
healthy  and  who  is  motivated  to  devote 
time  and  attention  to  self-management, 
to  maintain  normal  blood  glucose 
concentrations.^*  Any  unanticipated 
change  in  diet,  exercise,  or  stress  can  be 
immediately  compensated  for  by  an 
increase  in  insulin  or  glucose  depending 
on  the  circumstances.  Thus,  self- 
monitoring  facilitates  the  prevention  of 
hyperglycemia  that  cannot  be  detected 
by  urine  testing  and  it  facilitates  the 
prevention  of  hypoglycemia. ^='  Self- 
monitoring  is  very  helpful  for  people  in 
whom  hypoglycemia  is  especially  to  be 
averted.^* 

Self-monitoring  first  appeared  in  1978 
and  was  met  with  skepticism.^**  Many 
diabetes  experts  felt  individuals  with 
the  disease  would  not  measure  their 
own  glucose.  This  opinion  has  since 
been  proven  wrong.  The  growing  use  of 
self-monitoring  has  resulted  in  at  least 
three  international  symposia  on  the 
subject  and  many  national  symposia.^' 
Successful  management  of  diabetes  is 
possible  with  self-monitoring  and 
careful  attention  to  all  aspects  of 
diabetes  management  by  a 
knowledgeable  and  motivated 
individual. 

These  recent  advances  in  diabetes 
self-management  provide  strong  support 
for  a  re-examination  of  existing 
regulations  which  prohibit  the  medical 
certification  of  interstate  motor  carrier 
operators  who  are  insulin-requiring.  The 
newfound  ability  of  most  insulin- 
requiring  persons  to  insure  consistent 
control  over  blood  glucose 
concentrations  through  the 
conscientious  use  of  self-monitoring  is  of 
profound  assistance  to  aspiring  truckers 
who  have  diabetes.  This  community  of 
individuals  has  benefitted  from  recent 
advancements  in  blood  glucose 
management  to  the  same  extent  as 
individuals  in  other  walks  of  life. 
Exigencies  in  diet,  exercise,  and  work 


"  Mirsky  ft  Heilman.  at  121. 

^'  C.  Verdonk.  Improved  Outlook  for  Diabetics: 
Recent  Advances  in  Management  74  Postgrad  Med. 
195.  200  (Nov.  1983). 

"  Sklyer.  at  12. 

■"'•  Id.  The  American  Diabetes  Association,  with 
the  National  Institutes  of  Health,  is  conducting  a 
Concensus  Development  Conference  on  S<!lf-Blood 
Glucose  Monitoring  In  November  1986. 


schedule  have  in  prior  studies  been 
cited  as  definitive  reasons  why  people 
with  diabetes  should  not  be  permitted  to 
drive  trucks  and  buses.  This  rationale  no 
longer  applies  to  the  relatively  small 
group  of  eligible  individuals  who, 
through  a  proven  history  of  blood 
glucose  control  in  combination  with  a 
conscientious  and  uniform  system  of 
self-management,  can  meet  the  stringent 
set  of  criteria  proposed  in  the  previous 
section  of  this  Petition. 

The  ADA  does  not  contend  that  all  or 
even  the  majority  of  insulin-requiring 
persons  who  seek  licenses  to  operate 
motor  carriers  in  interstate  commerce 
will  or  should  qualify  for  certification. 
The  demanding  set  of  proposed  criteria 
require  that  each  applicant  demonstrate 
eligibility  through  medical  history, 
present-day  diabetes  management, 
safeguards  relating  to  diet  and  insulin, 
ongoing  physician  check-ups,  and  other 
methods.  Undoubtedly,  a  substantial 
number  of  applicants  will  be  found 
ineligible.  Nonetheless,  they  will  benefit 
from  the  opportunity  to  receive  an 
individual  review  of  their  medical 
qualifications. 

B.  The  Bureau's  Absolute  Prohibition 
Against  the  Certification  of  Persons 
Taking  Insulin  is  Inconsistent  with 
Federal  and  State  Employment 
Discrimination  Law 

The  American  Diabetes  Association 
Policy  on  employment  states  that,  "Any 
person  with  diabetes,  whether  insulin- 
dependent  or  non-insulin-dependent, 
should  be  eligible  for  any  employment 
for  which  he  or  she  is  individually 
qualified."  This  policy  implies  that  there 
should  be  individual  consideration  of 
each  candidate  for  employment, 
avoiding  blanket  policies  with  regard  to 
people  with  diabetes.  The  ADA's 
position  on  the  employment  of  persons 
with  diabetes  is  consistent  with  Title  V 
of  the  Federal  Rehabilitation  Act,  the 
policies  of  most  Federal  agencies,  many 
state  laws  and  a  number  of  important 
court  decisions.  Much  of  the  evolution  in 
law  and  policy  affecting  the  employment 
of  individuals  who  take  insulin  has 
occurred  since  1977.  Accordingly,  it  is 
necessary  for  the  Bureau  to  re-examine 
the  rules  on  diabetes  set  forth  at  49  CFR 
391.41  and  391.43  in  order  to  evaluate 
their  consistency  with  federal  and  state 
law  and  policy  generally. 

The  Rehabilitation  Act  and  the 
Bentivegna  Case 

The  Rehabilitation  Act  of  1973  was 
enacted  for  the  purpose  of  increasing 
employment  of  people  with 
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handicapping  conditions.*^  The  Act  sets 
forth  provisions  requiring  affirmative 
action  plans  for  the  hiring  of  persons 
with  handicaps  by  federal  agencies  ** 
and  by  parties  contracting  with  the 
government.^'  and  prohibiting  job 
discrimination  against  individuals  with 
handicapping  conditions  by  federal 
agencies  and  recipients  of  federal 
financial  assistance.*"  Section  504  of  the 
Act  addresses  the  question  of  job 
discrimination  against  individuals  with 
diabetes  in  a  very  explicit  manner: 

No  otherwise  qualified  handicapped         | 
individual  in  the  United  States,  shall,  solely' 
by  reason  of  his  handicap,  be  excluded  from 
the  participation  in.  be  denied  the  benefits  of. 
or  be  subjected  to  discrimination  under  any 
program  or  ac'ivilv  receiving  Federal 
financial  assistance  or  under  any  program  or 
activity  conducted  by  any  Executive  agency 
or  by  the  United  States  Postal  Service. 
29  U.S.C.  794  I 

The  Rehabilitation  Act  therefore  reflects 
the  Federal  government's  policy  of 
encouraging  maximum  participation  by 
handicapped  persons  in  all  walks  of  life, 
particularly  employment. 

In  the  1982  case  of  Bentivegna  v. 
United  States  Department  of  Labor,  694 
F.2d  619  (9lh  Cir.  1982).  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  applied  section  504  of  the 
Rehabilitation  Act  to  an  individual  with 
diabetes.  In  1977.  Phil  Bentivegna  had 
applied  for  a  job  with  the  City  of  Los 
Angeles  to  work  as  a  building 
repairman.  On  the  job  application  form, 
he  fully  disclosed  his  insulin-requiring 
diabetes.  He  was  hired,  pending  a 
physical  examination.  When 
Bentivegna's  urinalysis  revealed  a  4+, 
urine  glucose  level,  his  diabetes  was  | 
deemed  "out  of  control"  and  the  city 
denied  him  employment.  After  a  series 
of  unsuccessful  appeals,  the  case  finally 
went  before  the  Ninth  Circuit  in  1982. 

After  concluding  that  Mr.  Bentivegna 
was  a  "handicapped  person"  under  the 
Act  who  was  otherwise  qualified  for  the 
job  in  question.*'  the  Court  went  on  to 
examine  the  legality  of  the  City's  policy 
against  hiring  persons  with  diabetes 
whose  blood  glucose  concentrations 
were  not  proven  to  be  controlled  below 
certain  concentrations.  The  Court  held 
as  follows: 

(1)  The  Rehabilitation  Act . . .  mandates 
signiHcant  accommodation  for  the 
capabilities  and  conditions  of  the  | 

handicapped.  Blanket  requirements  must 


•"  Consolidated  Rail  Corp.  v.  Durrone.  Pa..  IM 
SCI.  1248.  79  I,.Ecl.2d  568 (1964). 

1"  Rchal)ililalion  Act  of  1973.  section  501.  29 
II.S.C.  791. 

»»  //)/(/.  M  section  503.  29  U.S.C.  793. 

*»  Ibid,  at  section  504.  29  II.S.C.  794. 

*'  H94F.2ilal621. 


therefore  be  subject  to  the  same  rigorous 
scrutiny  as  any  individual  decision  denying 
employment  to  a  handicapped  person.  694 
F.2d  at  621  (emphasis  added). 

(2)  The  City  had  the  burden  of  proving  that 
its  exclusion  of  the  handicapped  (in  this  case 
a  person  with  diabetes)  was  directly 
connected  with,  and  substantially  promoted. 
business  necessity  and  safe  performance.  694 
F.2d  at  622  (emphasis  added). 

(3)  Without  regard  to  whether  or  not 
Bentivegna  was  in  good  control,  the  City  had 
failed  to  demonstrate  that  the  difference 
between  controlled  and  uncontrolled 
diabetes  was  sufficient  to  warrant  the 
discrimination  in  question.  Id. 

The  Bentivegna  ruling  clearly 
established  that  Congress  intended 
blanket  discrimination  against  the 
"handicapped",  including  persons  with 
diabetes,  to  be  scrutinized  very 
carefully,  with  the  burden  of 
justification  falling  on  the  proponent  of 
discrimination.  The  ADA  is  not 
necessarily  arguing  that  the  Bureau's 
regulations  on  physical  qualifications  of 
drivers  are  illegal  pursuant  to  the 
holding  in  Bentivegna.  Nonetheless,  the 
Bureau  should  at  a  minimum  adopt 
standards  which  are  consistent  with  the 
established  policy  of  Congress  and  the 
agencies  of  the  Federal  Government. 
This  policy  strongly  discourages  blanket 
discrimination  against  insulin-requiring  ' 
people.  An  updated  review  of  the  motor 
carrier  exculsion  applicable  to  diabetes 
is  therefore  appropriate. 

Office  of  Personnel  Management  Policy 
on  Diabetes 

Until  recently,  the  policy  of  the 
Federal  Office  of  Personnel 
Management  (OPM)  on  the 
employability  of  people  with  diabetes  in 
hazardous  positions  (e.g.  heavy 
equipment  operators)  excluded  from 
eligibility  all  persons  who  took  more 
than  25  units  of  insulin  per  day.**.  At 
the  urging  of  the  ADA.  OPM 
reconsidered  its  position  and 
determined  that  the  25  unit  standard  had 
"no  medical  basis"  and  "should  be 
revised  to  more  accurately  reflect 
current  standards  of  medical  practice 
and  the  requirements  of  the 
Rehabilitation  Act  of  1973."  *' 
Concluding  that  the  old  standard  was 
"clearly  improper  without  consideration 
of  the  special  characteristics  of  the 
individual's  medical  condition  and  the . 
requirements  of  the  job  ",  OPM 
mandated  that,  with  respect  to 
hazardous  positions. 

There  are  no  restrictions  on  placement  of 
individuals  with  diabetes  mellitus  in  these 
positions  when  current  medical  evidence  and 


work  history  indicate  the  person  has  been 
able  to  perform  satisfactorily  and  without 
risk  to  him/herself  or  to  others  in  a  position 
or  other  life  activities  with  physical  demands 
and  environmental  factors  similar  to  those  of 
the  position  under  consideration.  Id. 

The  new  OPM  policy  does  not  require 
that  persons  with  diabetes  be  employed 
in  hazardous  positions  without  regard  to 
their  medical  condition.  It  simply  states 
that  such  decisions  must  be  made  on  an 
individual,  case-by-case  basis, 
consistent  with  the  Federal 
Rehabilitation  Act  (as  well  as  the 
employment  policy  of  the  ADA).  OPM's 
recognition  that  blanket  discrimination 
against  persons  with  diabetes  is  legally 
and  medically  unsupportable  provides 
yet  another  reason  why  review  of  the 
Bureau's  discriminatory  regulations 
disqualifying  all  insulin-requiring 
individuals  from  driving  commercial 
motor  vehicles  in  interstate  commerce  is 
necessary  and  appropriate. 

State  Cases  Prohibiting  Job 
Discrimination  Against  Persons  With 
Diabetes 

In  recent  state  cases,  employees  with 
diabetes  have  invoked  state  anti- 
discrimination law  to  combat  blanket 
job  restrictions  applicable  to  persons 
with  diabetes. 

In  Smith  v.  Department  of  Motor 
Vehicles,**  the  California  Court  of 
Appeals  held  that  a  Department  of 
Motor  Vehicles  ("DMV")  rule 
disqualifying  all  insulin-requiring 
persons  from  eligibility  for  truck  and  bus 
driver's  licenses  violated  California 
statutory  law.  The  case  involved  the 
firing  of  an  insulin-requiring  truck  driver 
who  had  been  driving  for  twenty  years. 
The  state  rules  in  question  had  been 
adopted  verbatim  from  the  Department 
of  Transportation  regulations  which  are 
the  subject  of  this  petition  for 
rulemaking.**  The  Smith  court  rejected 
the  DMV's  reliance  on  the  fact  that  the 
Federal  regulations  without  exception 
disqualified  all  insulin-requiring  persons 
from  the  operation  of  buses  and  trucks. 
Under  applicable  statutory  law,  the 
DMV  was  required  to  grant  exceptions 
"where  driver  ability  can  be  determined 
by  driving  examination  and  the  DMV 
finds  that  the  applicant  has 
compensated  for  the  defect".*' 

A  recent  case  in  Michigan  *■"  also 
invalidated  a  per  se  exclusion  for  all 


*^  Federal  Personnel  Management  (FPM) 
Supplement  339-331.  subchapter  l-3(c)(l). 
"  FPM  letter  33»-17.  June  21. 1985. 


*«  163  Cal.  App.  3d  321.  209  Cal.  Rptr.  283  (1984). 

"Id. 

*•  163  Cal.  App.  3d  321. 

"  See.  Mines  v.  Grand  Truck  Western  Railroad 
Company.  No.  75351.  Court  of  Appeals,  Michigan. 
April  1985. 


Insulin-requiring  persons  with  diabetes. 
Frederick  Hines.  Jr.,  a  three-year 
employee  of  the  railroad,  was  on  the 
verge  of  becoming  an  engineer  when  he 
was  summarily  discharged  after  being 
diagnosed  as  insulin-requiring.  Invoking 
Michigan  anti-discrimination  law.  Hines 
filed  suit.  After  proving  at  trial  that  he 
was  in  excellent  control  of  his  blood 
glucose  concentration,  Hines  argued  that 
the  railroad  had  failed  to  reasonably 
accommodate  his  diabetes.  In  April  of 
1985,  the  Michigan  Court  of  Appeals 
upheld  the  jury's  $1.4  million  verdict  in 
Hines'  favor.** 

Summary 

The  foregoing  discussion  of  Federal 
and  state  statutory,  administrative,  and 
case  law  pertaining  to  job 
discrimination  and  diabetes  repeats  one 
recurrent  theme.  The  law  increasingly 
disfavors  blanket  prohibitions  against 
the  employment  of  persons  with 
diabetes.  Congress,  federal  agencies, 
and  courts  at  all  levels  have  repeatedly 
recognized  that  persons  with  diabetes 
are  entitled  to  individual,  case-by-case 
assessments  of  their  physical 
capabilities  to  meet  the  requirements  of 
a  particular  job.  The  Bureau  of  Motor 
Carrier  Safety's  regulations 
disqualifying  all  insulin-requiring 
persons  with  diabetes  fail  to  reflect  the 
improved  status  which  such  individuals 
enjoy  in  most  sectors  of  American 
society.  The  time  has  arrived  for  the 
Bureau  to  review  these  provisions  and 
to  promulgate  rules  which  allow  for  the 
employment  of  all  individuals  with 
diabetes  in  positions  for  which  they 
individually  qualify. 

Request  for  Rulemaking 

For  all  of  the  above  reasons,  the  ADA 
hereby  petitions  the  Director  of  the 
Bureau  of  Motor  Carrier  Safety  to 
initate,  pursuant  to  49  CFR  Part  389, 
rulemaking  proceedings  for  the  purpose 
of  reviewing  the  provisions  of  49  CFR 
391  which  prohibit  all  drivers  who  take 
insulin  from  operating  commercial  motor 
vehicles  in  interstate  and  foreign 
commerce. 

Respectfully  submitted, 
American  Diabetes  Association. 

Sam  A.  Callo, 

Chairman  of  the  Board. 
Daniel  Porte,  Jr.. 
President. 
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Appendix  B — Analysis  of  the  Accident 
Risks  of  Allowing  Insulin-Using 
Diabetics  to  Operate  Commercial  Motor 
Vehicles 

Federal  Highway  Administration  Office 
of  Motor  Carrier  Standards 

November  1987. 
I.  Summary 

The  Federal  Highway  Administration 
(FHWA)  estimates  that  allowing 
waivers  for  insulin-using  diabetics  to 
operate  comercial  motor  vehicles  could 
result  in  an  additional  5,400-8,600 
accidents  a  year.  The  accident  rate  for 
insulin-using  diabetic  drivers  would  be 
20-32  percent  (5,400  to  8,600  accidents/ 
27,000  drivers).  By  comparison,  the 
accident  rate  for  the  general  population 
of  truck  drivers  is  less  than  1  percent 
(39,273  accidents/5,000,000  drivers  =  0.8 
percent). 

Of  the  5,400-8.600  accidents  that  could 
occur,  the  FHWA  estimates  that  2.200 
accidents  would  be  due  to  severe 
hypoglycemic  react  ions.  The  reported 
incidence  of  severe  hypoglycemia 
varies,  thus  the  estimate  of  accidents 
due  to  severe  hypoglycemia  may  range 
between  300  and  6.100  accidents  a  year. 
The  remaining  portion  of  the  estimated 
5,400-8,600  accidents  would  be  due  to 
mild  hypoglycemia  reactions,  or  3.20O- 
6,400  accidents  could  occur  due  to  mild 
hypoglycemic  reactions. 

These  results  reflect  the  FHWA's 
estimate  of  the  accidents  resulting  from 
the  effects  of  hypoglycemia  caused  by 
diabetes.  The  FHWA  estimate  of  the 
additional  accidents  is  based  on  the 
following  specific  data  and  assumptions: 

(1)  There  are  approximately  11  million 
people  in  the  United  States  affected  by 
diabetes,  including  nearly  1.650,000 
insulin-using  diabetics; 

(2)  There  are  799,400  insulin-using 
diabetics  over  the  age  of  17  years, 
without  complications,  who  have 
adequate  control  of  their  diabetes:  and 
this  group  of  794,400  people  constitute 
the  population  of  potentially  eligible 
diabetics  who  could  seek  to  operate 
commercial  motor  vehicles  in  interstate 
or  foreign  commerce; 

(3)  There  are  approximately  5  million 
commercial  motor  vehicle  drivers  in  the 
United  States,  or  3.4  percent  of  148 
million  potential  drivers  (21-65  age 
group); 

(4)  A  similar  proportion  of  eligible 
insulin-using  diabetics  would  seek  to 
operate  commercial  motor  vehicle,  i.e., 
3.4  percent  of  799,400,  or  27,000  insulin- 
using  diabetics  would  likely  become 
commercial  motor  vehicle  drivers  if  the 
FHWA  allowed  waivers; 


(5)  Each  insulin-using  diabetic  would 
have  0.508  severe  hypoglycemic 
reactions  a  year,  20  percent  of  the 
reactions  would  occur  while  driving  a 
commercial  motor  vehicle,  and  result  in 
an  accident  80  percent  of  the  time,  and 

(6)  Each  insulin-using  diabetic  would 
have  50  mild  hypoglycemic  reactions  a 
year,  20  percent  of  the  reactions  would 
occur  while  driving  a  commercial  motor 
vehicle,  and  result  in  an  accident  less 
than  3  percent  of  the  time. 

II.  Introduction 

The  purpose  of  this  analysis  is  to 
estimate  the  risk  associated  with 
permitting  insulin-using  diabetics  to 
operate  commercial  motor  vehicles  in 
interstate  or  foreign  commerce. 
Currently,  all  insulin-using  diabetics  are 
prohibited  from  driving  commercial 
motor  vehicles  in  interstate  or  foreign 
commerce. 

There  are  three  serious  complications 
associated  with  diabetes  mellitus: 
proliferative  retinopathy,  nephropathy, 
and  cardiovascular  disease.  Persons 
afflicted  with  these  complications  are 
prohibited  from  being  medically 
qualified  to  drive  in  interstate  or  foreign 
commerce. 

The  FHWA's  analysis  examines  the 
risk  of  accidents  caused  by 
hypoglycemia  in  drivers  without  serious 
complications  and  who  exhibit  good 
control  of  their  blood  sugar  levels. 
Hypoglycemia  is  an  abnormal  decrease 
of  sugar  in  the  blood.  Severe 
hypoglycemia  incapacitates  a  person, 
requiring  hospitalization  or  assistance  to 
prevent  coma  or  convulsions.  Mild 
hypoglycemia  has  more  subtle  effects, 
resulting  in  a  loss  of  concentration  and 
awareness  similar  to  the  effects  of 
fatique. 

The  primary  source  of  the  data, 
assumptions,  and  methodology  for  the 
FHWA's  analysis  is  Risk  Analysis  of 
Certifying  Insulin-Taking  Diabetic 
Private  Pilots,  by  Simon  Prensky  and 
Kim  Cardosi,  a  Project  Memorandum 
DOT-TSC-FA604-PM-86-35,  Federal 
Aviation  Administration,  March  1986 
(referred  hereinafter  as  the  FAA  Report/. 

III.  Risk  Analysis 

The  Diabetic  Population 

The  American  Diabetes  Association 
(ADA)  estimates  that  there  are 
approximately  11  million  people  in  the 
United  States  affected  by  diabetes, 
including  neariy  1.650,000  insulin-using 
diabetics.  The  ADA's  estimate  of  the 
number  of  insulin-using  diabetics  is 
more  current  and  slightly  higher  than  the 
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estimate  used  in  the  FAA  Report      | 
(1,610,000  people).  Approximately  9S 
percent  of  insulin-using  diabetics  arc  18 
years  of  age  or  older,  FAA  Report,  p.  7. 

Thus,  the  estimated  adult  population 
of  insulin-using  diabetics  is:  j 

1,650,000  X  0.95  =  1,567.500  people. 

The  pool  of  insulin-using  diabetics 
who  could  operate  a  commercial  motor 
vehicle  consists  of  those  diabetics  who 
do  not  have  diabetes  related 
complications  and  who  have  adequate 
control  of  their  disease. 

(1)  Diabetics  without  Complications 

Two  assumptions  are  made  for 
estimating  insulin-using  diabetics 
without  complications,  FAA  Reports  p. 
12: 

Assumption  1:  The  probability  of  I 
having  any  one  complication 
(proliferative  retinopathy,  nephropathy, 
or  cardiovascular  disease)  is 
independent  of  the  probability  of  having 
the  other  complications, 
or 

Assumption  2:  All  diabetics  with 
nephropathy  will  also  have 
cardiovascular  disease  and  proliferation 
retinopathy.  There  is  no  association 
between  cardiovascular  disease  and 
proliferative  retinopathy  for  diabetics 
who  do  not  have  nephropathy. 

In  order  to  estimate  the  number  of 
insulin-using  diabetics  without        1 
complications,  the  FHWA  uses  the' 
factors  for  the  FAA's  two  assumptions 
and  applies  the  average  of  the  factors 
from  the  FAA  Report  to  the  FHWA's 
estimate  of  adult  insulin-using  diabetics 
(1,567,500  people): 


Assunplion ' 
Assumption' 

Average 


NumtMroi 
(tabettcs 

vhOkxiI 
compkca- 

Mns' 


954.600 
1.175.600 


1.065.900 


Peicentage 

ol  diabebcs 

without 

compkca- 

toris' 


609 
75.0 


680 


The  FHWA's  estimatad  population  ct  aduM  nsulin-using 

IS  1.567.500. 
FAA  Report,  p.  1Z 


The  FHWA  estimates  there  are 
1,065,900  insulin-using  diabetics  without 
complications  associated  with  disbetes 
that  would  otherwise  disqualify  them  to 
operate  a  commercial  motor  vehicle. 

(2)  Diabetics  with  Adequate  Control 
of  their  Disease 

Approximately  75  percent  of  insulin- 
using  diabetics  have  a  relatively  low 
incidence  of  hyperglycemia  and  have 
adequate  control  of  their  disease,  FAA 
Report  p.l3.  Therefore, 

1,065,900x0.75=799,400  insulin-using 
diabetics  with  adequate  control. 


Insulin-using  Diabetics  who  would  seek 
to  Drive 

There  are  approximately  5,000,000 
interstate  or  foreign  commercial  motor 
vehicle  drivers  in  the  United  States  out 
of  a  total  eligible  population  of 
148,195,000  (21-65  age  group).  Assuming 
that  the  same  percentage  of  eligible 
diabetics  would  seek  to  drive,  then: 

5,000,000/148,195,000=3.37  percent. 

and 

799,400  eligible  diabetics  X 
0.0337  =  27,000  insulin-using  drivers. 

The  FHWA  estimates  that  27,000 
insulin-using  diabetics  would  likely 
operate  commercial  motor  vehicles  if  the 
FHWA  allowed  waivers. 

Accidents  due  to  Hypoglycemia 

As  noted  at  the  outset,  this  analysis 
examines  the  risk  of  accidents  caused 
by  hypoglycemia  in  drivers  without 
serious  complications  and  who  exhibit 
adequate  control  of  their  blood  sugar 
levels.  Hypoglycemia  is  an  abnormal 
decrease  of  sugar  in  the  blood.  Severe 
hypoglycemia  incapacitates  a  person, 
requiring  hospitalization  or  assistance  to 
prevent  coma  or  convulsions.  Mild 
hypoglycemia  has  more  subtle  effects, 
resulting  in  a  loss  of  concentration  and 
awareness  similar  to  the  affects  of 
fatigue.  The  FHWA  will  determine  the 
expected  number  of  accidents  due  to 
hypoglycemic  reactions  by  calculating 
product  of  the  expected  number  of 
reactions  while  driving,  times  the 
probability  of  an  accident,  times  the 
number  of  insulin-using  drivers. 

(1)  Accidents  due  to  Severe 
Hypoglycemia 

The  FAA  Report  estimates  the 
incidence  of  hypoglycemia  among 
insulin-using  diabetics  based  on  the 
average  incidence  reported  in  five 
studies,  FAA  Report.  p.l5.  The  FHWA 
uses  this  approach,  but  eliminates  one  of 
the  studies  in  the  FAA  Report  (Vignati. 
1985)  because  it  is  based  on  an 
unpublished,  professional  observation. 
The  FHWA  also  included  the  results  of 
a  report  (Hiss,  1986)  published  since  the 
FAA  Report  was  prepared. 

Estimates  of  the  incidence  of  sevei'e 
hypoglycemia  range  from  80  per  1.000 
patient  years  to  1,410  per  1,000  patient 
years;  (Basdevant,  1982;  Casperie,  1985: 
Goldewicht.  1983;  Hiss.  1986;  Potter. 
1982).  Based  on  the  average  incidence 
reported  in  these  studies,  the  FHWA 
estimates  that  the  incidence  of  severe 
hypoglycemia  is  508  per  1,000  patient 
years,  i.e..  an  insulin-using  diabetic 
experiences  0.508  severe  hypoglycemic 
reactions  per  year  (see  Table  1). 

The  FHWA  estimates  that  a  truck  or 
bus  driver  drives  approximately  1.760 
hours  per  year  (33.9  hours  per  week),  or 


approximately  20  percent  of  his  or  her 
time  driving  each  year.  Thus,  an  insulin- 
using  diabetic  would  likely  experience 
0.102  severe  hypoglycemic  reactions  per 
year  while  driving  a  commercial  motor 
vehicle; 

0.508x0.201=0.102  reactions  per 
driver  per  year  while  driving. 

Or.  each  year  approximately  10 
percent  of  insulin-using  diabetics  would 
likely  experience  a  severe  hypoglycemic 
reaction  while  driving  a  commercial 
motor  vehicle. 

The  FAA  Report  assumes  that  a 
severe  hypoglycemic  reaction  will  result 
in  an  accident  80  percent  of  the  time, 
FAA  Report,  p.l6.  Thus. 

0.102X0.80=0.082  accidents  per  driver 
per  year  due  to  severe  hypoglycemia; 
and 

0.082X27,000  eligible  drivers  =  2,200 
accidents  per  year  due  to  severe 
hypoglycemic  reactions. 

The  FHWA  estimates  that  2.200 
accidents  could  occur  due  to  severe 
hypoglycemic  reactions.  The  FHWA's 
estimate  of  accidents  is  based  on  an 
estimated  incidence  of  508  severe 
hypoglycemic  reactions  per  1,000  patient 
years,  which  is  an  average  of  the 
reported  incidence  in  five  recent  studies. 
The  reported  incidence  varies,  thus  the 
estimate  of  accidents  due  to  severe 
hypoglycemia  may  range  between  300 
and  6.100  accidents  a  year. 

Table  l 
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Source 


Casperie  (1965) 

Potter  (1982) 

Basdevant  (1982).... 
Gotdevncht  (1983)... 

Hiss  (1986) 

Average  (FHWA) 


neac- 
lions 
per 
year 


0.060 
0.219 
0333 
0.500 
1.410 
0506 


FHWA  estimates 


Reac- 
tions 
per 
year 

while 
driv- 
ing' 


0016 
0  044 
0067 
0161 
0283 
0  102 


_L- 


Num- 
ber  ol 
acci- 
dents': 


300 
1.000 
1.400 
2.200 
6.100 
2.200 


'  20  percent  of  reactions  per  year 

■Based  on  27,000  insulio-using  diabetic  dnvers  and  80 
percent  probability  ot  an  accident  per  reaction  while  driving. 

(2)  Accidents  due  to  Mild 
Hypoglycemic  Reactions.  The  FAA 
Report  estimates  that  an  insulin-using 
diabetic  experiences  approximately  50 
mild  hypoglycemic  reactions  per  year, 
the  FAA  Report,  p.l5.  Thus  an  insulin- 
using  diabetic  would  likely  experience 
10.05  mild  hypoglycemic  reactions  per 
year  while  driving  a  commercial  motor 
vehicle; 

50.0  X  0.201  =10.05  reactions  per  driver 
per  year  while  driving. 

There  is  no  quantitative  information 
available  to  estimate  the  probability 
that  a  mild  hypoglycemic  reaction  will 
result  in  an  accident,  FAA  Report,  p.l8 


The  Fl  iWA  believes  the  effects  of  a  mild 
hypoglycemic  reaction  and  fatigue  are 
similar.  As  information  is  available  on 
ffitigue  and  its  relationship  with 
accidents,  the  FHWA  uses  the  results  of 
research  on  fatigue  in  order  to  identify  a 
range  of  probabilities  that  a  mild 
hypoglycemic  reaction  will  result  in  an 
accident  and  estimating  the  number  of 
accidents. 

Hours  of  driving  lime  is  typically  used 
as  an  indicator  of  fatigue  (Eicher,  1982; 
Harris,  1972:  Ryder,  1981).  Intuitively,  (1) 
the  longer  a  person  drives,  the  more 
fatigued  he  or  she  will  become  and  (2) 
the  more  fatigued  the  driver  is,  the 
greater  the  probability  of  an  accident 
(Harris,  p.80).  Based  on  an  extensive 
analysis  of  the  driver  and  accident 
records  of  a  major  common  carrier,  a 
private  carrier  and  a  bus  company,  one 
study  found  that  the  likelihood  of  an 
accident  increases  significantly  after  8 
hours  of  driving  and,  more  specifically, 
the  likelihood  of  an  accident  after  10 
hours  of  driving  is  ZVz  times  greater  than 
after  1  hour  of  driving  (Harris,  pp.  77- 
87).  The  1985  accident  rate  for  all  drivers 
of  interstate  commercial  motor  vehicles 
is  less  than  1  percent  (39.273  accidents/ 
5,000,000  drivers =0.785  percent).  Based 
on  these  results,  the  FHWA  calculates 
the  number  of  accidents  due  to  a  mild 
hypoglycemic  reaction  for  a  range  of 
probabilities,  assuming  that  an  insulin- 
using  diabetic  would  be  between  IV2 
and  3  times  as  likely  to  have  an  accident 
if  he  or  she  has  a  reaction  while  driving 
commercial  motor  vehicle. 

Table  2 


Reac- 
tions per 
year 
while 
driving 

Accident 
probability 

Number 

of 
drivers 

Number 
of 
acci- 
dents 

10.050 
10.050 
10.050 
10.050 

•0.01178 
*0.01570 
'0.01962 
*  0.02355 

27.000 
27,000 
27.000 
27.000 

3.200 
4.300 
5,300 
6.400 

'1.5x0.00785  =  0.01178. 
'2.0x0.00785=0.01570. 
»2.5x0.00785=0.01962. 
^3.0x0.00785= 0.02355. 

The  FHWA  estimates  that 
3,200  —  6,400  accidents  could  occur  due 
to  mild  hypoglycemic  reactions. 

IV.  Conclusion 

The  FHWA  estimates  that  allowing 
waivers  for  insulin-using  diabetics  could 
result  in  an  additional  5,400-8.600 
accidents  per  year.  The  expected 
number  of  accidents  is  calculated  as  the 
expected  number  of  hypoglycemic 
reactions  while  driving,  times  the 


probability  of  an  accident,  times  the 
number  of  insulin-using  drivers. 

Of  the  5,400-8,600  accidents  that  could 
occur,  the  FHWA  etimates  that  2,200 
accidents  would  be  due  to  severe 
hypoglycemic  reactions.  The  report 
incidence  of  severe  hypoglycemica 
varies,  thus  the  estimate  of  accidents 
due  to  severe  hypoglycemia  may  range 
between  300  and  6,100  accidents  a  year. 
The  remaining  portion  of  the  estimated 
5.400-8,600  accidents  would  be  due  to 
mild  hypoglycemic  reactions,  or  3,200- 
6.400  accidents  could  occur  due  to  mild 
hypoglycemic  reactions. 

Insulin-using  diabetics  would  have  an 
accident  rate  of  20-32  percent  (5,400  to 
8.600  accidents/27.000  drivers).  That  is, 
25-32  percent  of  insulin-using  diabetic 
drivers  could  have  an  accident  each 
year  as  result  of  a  hypoglycemic 
reaction.  By  comparison,  the  1985 
accident  rate  for  all  drivers  of  interstate 
commercial  motor  vehicles  was  less 
than  1  percent  (39,273  accidents/ 
5,000,000  drivers =0.785  percent). 
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DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 

Groundfish  of  the  Gulf  of  Alaska; 
Groundflsh  of  Bering  Sea  and  Aleutian 
Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

action:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan  and  request  for  comments. 

summary:  NOAA  issues  this  notice  that 
the  North  Pacific  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  16  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  and  Amendment  11a  to 
the  Fishery  Management  Plan  for 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area  for  Secretarial 
review  and  is  requesting  comments  from 
the  public.  Copies  of  the  amendments 
may  be  obtained  from  the  address 
below. 

DATE:  Comments  on  the  plan 
amendments  should  be  submitted  on  or 
before  January  16. 1988. 

ADDRESS:  All  comments  should  be  sent 
to  Robert  McVey.  Director,  Alaska 
Region.  NMFS.  P.O.  Box  1668.  Juneau. 
AK  99802.  Copies  of  the  amendments, 
the  EA,  and  the  RIR/IRFA  are  available 
upon  request  from  the  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
103136,  Anchorage,  AK  99510. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  J.  Berg  (Fishery  Biologist.  NMFS. 
Alaska  Region),  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  These 
amendments  were  prepared  under 
provisions  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.).  The  Act  requires 
that  each  regional  fishery  management 
Council  submit  any  fishery  management 
plan  (FMP)  or  FMP  amendment  it 
prepares  »o  the  Secretary  of  Commerce 
(Secretary)  for  review  and  approval  or 
disapproval.  The  Magnuson  Act  also 
requires  that  the  Secretary,  upon 
reviewing  the  plan  or  amendment,  must 
immediately  publish  a  notice  that  the 
plan  or  amendment  is  available  for 
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Notices 


pnlilic  review  and  commenL  The 
Secretary  will  consider  the  pubhc 
r.ommonts  in  determining  whether  lo 
approve  the  plan  or  amendment. 

Amendment  16  proposes  the  following 
changes  to  the  FiMP  for  Croundfish  of 
the  Gulf  of  Alaska:  (1)  Revise  the 
definition  of  prohibited  species:  (2) 
update  the  FMP's  descriptive  sections, 
reorganize  chapters,  and  incorporate 
Council  policy  as  directed:  and  (3) 
augment  the  current  catcher/processor 
reporting  requirements  with  at-sea 
transfer  information. 

Amendment  11a  proposes  the 
following  change  to  the  FMP  for 
Croundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area:  augment  the 
current  catcher/processor  reporting 
requirements  with  at-sea  transfer 
information.  This  modication  to  catcher/ 
processor  reporting  requirements  is 
identical  to  that  proposed  for  the  FMP 
for  CroundHsh  of  the  Culf  of  Alaska. 

Regulations  proposed  by  the  North 
Pacific  Fishery  Management  Council 
that  are  based  on  these  amendments  are 
scheduled  to  be  published  within  15 
days. 

Authority:  10  U.S.C.  1801.  et  srq. 
Djied:  Novemljer  19.  1987. 
Ann  D.  Terbush. 

Operations  Coordinator.  Office  of  f-'iahfrirs 

Consunution.  National  Marine  Fisherii-s 

St'/T/re 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  20. 1987. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  number(s).  if 
applicable:  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses:  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA,  OIRM.  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250.  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Extension 

•  Animal  and  Plant  Health  Inspection 
Service 

Request  for  Compensation  for  Articles 
Destroyed 

PPQ-751 

On  occasion 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  100  responses;  25 
hours;  not  applicable  under  3504(h} 

Eddie  Elder  (301)  436-^365 

Jane  A.  Benoit, 

Departmental  Clearance  Officer. 

[FR  Doc.  87-27113  Filed  11-24-87:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Permit;  Pacific  Coast  Croundfish 
Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  receipt  of 
experimental  fishing  permit  application 
and  request  for  comments. 

SUMMARY:  This  notice  acknowledges 
receipt  of  an  experimental  fishing  permit 
(EFP)  application  and  announces  a 
public  comment  period.  The  applicant 
proposes  to  conduct  an  experimental 
fishery  to  harvest  white  croaker 
[Genyonemus  lineatus)  by  using  two 
domestic  vessels  operating  Canadian 
style  pair  trawls  off  the  California  coast. 
If  granted,  the  EFP  would  allow  fishing 
with  gear  which  otherwise  would  be 
prohibited  by  Federal  regulations 
governing  the  mesh  size  of  trawls.  The 
application  was  discussed  at  the  Pacific 
Council  meeting  in  Portland.  Oregon  on 
November  18-19. 1987. 
DATE:  Comments  on  this  EFP  application 
must  be  received  by  November  30. 1987. 
ADDRESS:  Send  comments  to  E.C. 
FuUerton.  Regional  Director.  NMFS. 
Southwest  Region.  300  South  Ferry 
Street,  Terminal  Island.  California  90731. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  R.  Mclnnis,  Chief,  Fisheries 
Management  Division.  NMFS. 
Southwest  Region,  (213)  514-6202. 
SUPPLEMENTARY  INFORMATION:  The 
Pacific  Coast  Croundfish  Fishery 
Management  Plan  (FMP)  provides  the 


basis  for  regulating  foreign  and  domestic 
groundfish  fisheries  in  the  exclusive 
economic  zone  off  the  coasts  of 
Washington.  Oregon,  and  California. 
Regulations  implementing  the  FMP 
became  effective  on  September  30, 1982. 
(47  FR  43974,  October  5, 1982).  The 
regulations  specify  at  50  CFR  663.10  that 
EFPs  may  be  issued  to  authorize  fishing 
by  U.S.  vessels  which  otherwise  would 
be  prohibited.  Procedures  for 
application  and  issuance  of  EFPs  are 
given  in  the  regulations  at  50  CFR  663.10 
(b)  and  (c). 

An  EFP  application  to  har\'est  white 
croaker  with  Canadian  style  pair  trawl 
gear  was  received  by  the  NMFS, 
Southwest  Regional  Office  on  November 
2. 1987.  The  white  croaker  is  not 
managed  under  the  FMP.  however,  up  to   « 
1,000  pounds  per  trip  of  groundfish 
species  subject  to  management  under 
the  FMP  might  be  included  in  the 
incidental  catch.  The  application 
requests  authority  for  two  vessels  to  use 
a  codend  two  to  three  inch  mesh  size  to 
harvest  white  croaker  and  incidental 
groundfish  species.  Current  groundfish 
regulations  prohibit  use  of  mesh  size 
smaller  than  three  inches  in  pelagic 
trawls  in  the  area  off  central  California 
where  the  applicant  proposes  to  conduct 
experimental  fishing  (50  CFR  663.26  (a) 
and  (b)).  If  granted,  the  EFP  would 
suspend  the  mesh  size  restriction  for  the 
time.  area,  and  vessels  specified  while 
harvesting  white  croaker. 

The  applicant  currently  has  a  State  of 
California  permit  to  conduct  pair 
trawling  for  white  croaker  within  state 
waters.  The  Federal  permit  will 
complement  the  state  permit.  The 
applicant  had  a  Federal  permit  to  test 
trawl  gear  in  1986,  which  resulted  in  the 
reduction  of  the  incidental  take  of 
marine  mammals  and  birds.  The  EFP  is 
summarized  as  follows: 

1.  Purpose  and  goal.  The  purpose  of 
the  experiment  is  to  attempt  to  improve 
the  method  of  harvesting  the  target 
species  by  developing  a  more 
economical  and  efficient  catching 
method  and  possibly  alleviating  a 
problem  caused  by  the  gill  nets 
presently  in  use.  The  experiment  also 
would  provide  biological  and  fishing 
data  from  areas  where  they  were 
otherwise  unavailable  or  incomplete. 

2.  Sisnificance.  The  white  croaker 
resource  currently  is  not  under  the 
management  regime  of  the  FMP  and  is 
not  presently  overhurvested.  The 
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greatest  significance  of  this  experiment 
lies  in  the  gear  technology  involved. 
White  croaker  presently  are  harvested 
by  gill  nets,  a  gear  which  has  proved 
controversial  in  the  area  of  concern  due 
to  the  incidental  capture  of  marine 
mammals  and  seabirds.  Development  of 
a  more  economical  and  efficient  harvest 
method  for  white  croaker  could  alleviate 
problems  caused  by  the  use  of  gill  nets 
with  a  minimal  affect  upon  the 
groundfish  proposed  in  the  projected 
incidental  catch.  The  impacts  of  the 
experiment  could  extend  beyond  the 
interests  of  the  EFP  applicant. 

3.  Vessels.  Two  domestic  vessels 
would  be  involved  in  the  fishery.  The 
first  vessel  is  50  feet  long  and  the 
second  vessel  is  45  feet  long. 

4.  Species  and  amount.  In  addition  to 
unspecified  amounts  of  white  croaker, 
up  to  a  total  of  1.000  pounds  per  trip  of 
all  incidentally  caught  groundfish 
species  captured  during  experimental 
fishing  are  requested  to  be  retained. 

5.  Time,  place,  and  gear.  The  

applicant  proposes  to  fish  under  the  EFP 
in  an  area  of  the  Pacific  Ocean  from 
Point  Reyes  to  Franklin  Point.  California 
at  unspecified  times  for  one  year  from 
December  1. 1987  to  December  1, 1988. 
with  Canadian  style  pair  trawl  gear 
using  two  to  three  inch  mesh  size 
codend. 
(16U.S.C.  laoie/sef?) 

Dated:  November  19. 1987.. 
Aan  O.  Terbush. 
Operations  Coordinator.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  87-27091  Filed  11-20-87;  8:45,  amj 

BIUMB  COM  SS10-22-M 


Marine  Mammals;  Applicatfon  for 
Permit;  New  England  Aquarium  (P46A) 

Notice  is  hereby  given  that  an  | 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  {16  U.S.C.  1361- 
1407).  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant-  New  England  Aquarium. 
Central  Wharf.  Boston,  Massachusetts 
02110. 

2.  Type  of  Permit:  Public  Display. 

3.  Name  and  Number  of  Marine 
Mammals:  Atlantic  botdenose  dolphin 
(Tursiops  truncatus)  8. 

4.  Type  of  Take:  Capture/maintain. 

5.  Location  of  Activity:  West  Coast  of 
Florida. 

6.  Period  of  Activity:  3  Years. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  abov^ 


described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  Washington, 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW.,  Rm  805.  Washington,  DC; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard.  St.  Petersburg.  Florida  33702; 
and 

Director.  Northeast  Region.  National 
Marine  Fisheries  Service.  Federal    ' 
Building.  14  Elm  Street,  Gloucester. 
Massachusetts  01930. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Services. 

Date:  November  19. 1987. 
IFR  Doc.  87-27109  Filed  11-24-87:  8:45  am) 
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Marine  Mammals;  Application  for 
Permit;  Washington  Department  of 
Wildlife  (P250e) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 


1.  Applicant:  Washingttwi  Department 
of  Wildlife,  Marine  Mammal 
Investigations.  7801  Phillips  Road,  SW., 
Tacoma.  Washington  98498. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  of  Marine  Mammals:  Harbor 
seal  [Phoca  vitulina)  CaKfornia  sea  lion 
[Zaiophus  califomianus]  Northern  sea 
lion  [Eumetopias  jubatus]. 

4.  Type  of  take:  An  unspecified 
number  of  pinniped  specimens  will  be 
taken  from  commercial  fishermen  killed 
incidentally  during  commercial  fishing 
operation. 

5.  Location  of  Activity:  Washington. 
Oregon,  and  British  Columbia  Waters. 

6.  Period  of  Activity:  5  Years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  th's  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Services,  U.S. 
Department  of  Commerce,  Washington. 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  parUcular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 
Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue.  NW..  Rm.  805.  Washington.  DC; 
and 

Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way.  NE.  BIN  C15700,  Building  1, 
Seattle.  Washington  98115-0070. 
Nancy  Foster. 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Services. 

Date:  November  18. 1987 
[FR  Doc.  87-27110  Filed  11-24-87-8:45  am| 
BILUNG  CODE  3S10-22-M 


(Modification  No.  1  to  Permit  No.  465] 

Marine  Mammals;  Modification  of 
Permit;  Southwest  Fisheries  Center 
(P77#10) 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216).  Scientific  Research 
Permit  No.  465  issued  to  the  Southwest 
Fisheries  Center.  P.O.  Box  271.  La  JoUa. 
California  92038.  on  April  23. 1984.  (49 
FR  19098)  is  modified  in  the  following 
manner: 

Section  B.5  is  replaced  by: 

"5.  This  Permit  is  valid  with  respect  to 
the  importation  authorized  herein  until 
December  31. 1989." 

This  modification  becomes  effective 
November  17. 1987. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service.  1825  Connecticut 
Avenue.  NW..  Room  805.  Washington. 
DC:  and 

Director.  Southwest  Region.  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island.  California 
90731-7415. 

Dated:  November  17. 1987. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Sen-ice. 

|FR  Doc.  87-27111  Filed  ll-24-«7:  8:45  am) 

BILLING  CODE  3510-22-M 


National  Technical  Infornuition 
Service 

Intent  To  Grant  Exclusive  Patent 
License;  Iowa  State  University 
Research  Foundation 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  the  Iowa 
State  University  Research  Foundation  in 
Ames.  Iowa,  an  exclusive  right  to 
practice  the  invention  embodied  in  U.S. 
Patent  Application  S.N.  6-905.297, 
"Recombinant  Brucella  Abortus  Gene 
Expressing  Immunogenic  Protein"  under 
the  Government's  one-half  undivided 
interest  in  the  invention.  The  patent 
rights  in  this  invention  have  been  jointly 
assigned  to  the  United  States  of 
America  and  the  Iowa  State  University 
Research  Foundation. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 


may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Douglas ). 
Campion,  Associate  Director,  Office  of 
Federal  Patent  Licensing.  NTIS,  Box 
1423,  Springfield.  VA  22151. 
Douglas  |.  Campion, 

Associate  Director,  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
[FR  Doc.  87-27076  Filed  11-24-87;  8:45  am] 

BILUNG  CODE  3S10-04-M 


Intent  to  Grant  Exclusive  Patent 
License;  Molecular  Vaccines,  Inc. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Molecular 
Vaccines.  Inc.  of  New  York.  NY  10001, 
an  exclusive  right  in  the  United  States  to 
practice  the  inventions  embodied  in  U.S. 
Patent  Applications  S.N.  6-763.218. 
"Method  of  Producing  Improved  Immune 
Response"  and  S.N.  7-019.000. 
"Improved  Malarial  Immunogen."  The 
patent  rights  in  these  inventions  have 
been  assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  licnese  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani.  Office  of  Federal  Patent 
Licensing,  NTIS.  Box  1423,  Springfield, 
VA  22151. 
Douglas  J.  Campion, 

Associate  Director.  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 
(FR  Doc.  87-27204  Filed  11-24-87;  8:45  amj 

BILUNG  COOE  3S10-04-M 


Intent  To  Grant  Exclusive  Patent 
License;  XOMA  Corp. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  XOMA 
Corporation  of  Berkeley,  CA  94710,  an 
exclusive  right  in  the  United  States  and 


certain  foreign  countires  to  practice  the 
inventions  embodied  in  U.S.  Patent 
Application  S.N.  7-066.989.  "Novel  IL-2 
Receptor  and  Applications  Thereof." 
The  patent  rights  in  these  invention 
have  been  assigned  to  the  United  Stales 
of  America,  as  represented  by  the 
Secretary  of  Coitimerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani.  Office  of  Federal  Patent 
Licensing.  NTIS.  Box  1423.  Springfield. 
VA  22151. 
Douglas ).  Campion, 

Associate  Director.  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 
(FR  Doc.  87-27205  11-24-87;  8:45  am| 

SILUNG  COOC  3510-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limit  for  Certain 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Socialist 
Federal  Republic  of  Yugoslavia 

November  20. 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
27. 1987.  For  further  information  contact 
Jerome  Turtola.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  please  refer  to 
the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
increase  the  current  limit  for  man-made 
fiber  textile  products  in  Category  666. 
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produced  or  manufactured  in 
Yugoslavia.  As  a  result,  the  limit  for 
Category  666.  which  is  currently  filled,, 
will  re-open.  I 

Background  ' 

On  December  30. 1986  a  notice  was 
published  in  the  Federal  Register  (51  PR 
47052).  which  announced  import 
restraint  limits  for  certain  cotton,  wool 
and  man-made  fiber  textile  products,  { 
including  Category  666,  produced  or    1 
manufactured  in  the  Socialist  Federal  j 
Republic  of  Yugoslavia  and  exported 
during  the  fourteen-month  period  which 
began  on  November  1. 1986  and  extends 
through  December  31, 1987.  Under  the 
terms  of  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
October  26  and  27. 1978,  as  amended 
and  extended,  between  the 
Governments  of  the  United  States  and 
the  Socialist  Federal  RepubHc  of 
Yugoslavia,  the  limit  for  Category  666  is 
being  increased  for  carryforward. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1984  (48  FR  19924),  December  14, 
1983  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782).  July  14, 1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adopbon  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 
WilKam  ].  Dulka. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
Noveml>er  20. 1967. 

COMNflTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington, 
DC.  20229 
Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  23, 1986  by  the 
Chairman  of  the  Committee  for  the  I 

Implementation  of  Textile  Agreements.    | 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  roan-made  fiber 
textile  products,  produced  or  manufactured  in 
the  Socialist  Federal  Republic  of  Yugoslavia 
and  exported  during  the  period  which  began 
on  November  1. 1986  and  extends  through 
December  31. 1967. 


Effective  on  November  27, 1987.  the 
directive  of  December  23. 1986  is  hereby 
amended  to  adjust  the  previously  estabUshed 
restraint  limit  for  man-made  fiber  textile 
products  in  Category  666  to  a  level  of 
2.349.667  pounds, '  as  provided  under  the 
terms  of  the  bilateral  agreement  of  October 
26  and  27. 1978,  as  amended  and  extended.* 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(l}. 

Sincerely, 

William ).  Dulka. 

Acting  Chairman.  Committee  for  the 

Implementation  of  Tex  tile  Agreements. 

|FR  Doc.  87-27178  Filed  11-24-87;  8:45  am] 

aiLUNO  CODE  3510-OR-M 


DEPARTMEMT  OF  ENERGY 

Office  of  Fossil  Energy;  Committee  on 
Establishing  a  Petroleum  Research 
Institute:  National  Petroleum  Council; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63.  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Committee  on  Establishing  a 
Petroleum  Research  Institute  of  the 
National  Petroleum  Council. 

Date  and  time:  Thursday,  December 
17, 1987. 12:00  Noon. 

Place:  Hyatt  Regency  Hotel— East 
Tower.  Concorde  Room,  Dallas-Fort 
Worth  Int'l  Airport.  Fort  Worth  Airport, 
Texas. 

Contact:  Margie  D.  Biggerstaff.  U.S. 
Department  of  Energy,  Office  of  Fossil 
Energy  (FE-1),  Washington.  DC  20585, 
Telephone:  202/586-4695. 

Purpose  of  the  parent  council:  To 
provide  advice,  information  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  meeting:  To  conduct 
further  discussions  on  the  study's  scope, 
organization,  and  timetable. 

Tentative  agenda: 
— Conduct  further  discussions  on  the 
study's  scope,  organization,  and 
timetable 
— Review  ongoing  research  efforts  and 
the  possible  role  of  a  petroleum 
research  institute 


— Discuss  furture  meetings  of  the 

Committee 
— Discuss  any  other  matters  pertinent  to 

the  overall  assignment  from  the 

Secretary  of  Energy 

Public  participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Committee  on  Establishing  a  Petroleum 
Research  Institute  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will,  in  his  judgment,  facilitate  the 
orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Committee 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Ms.  Margie  D.  Biggerstaff 
at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
at  least  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Tronscr/ptAvailable  for  public  review 
and  copying  at  the  Public  Reading 
Room,  Room  lE-190,  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington,  DC,  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC,  on  November 
20. 1987. 

|.  Robert  Franklin, 

Deputy  advisory  Committee  Management 
Officer 

[FR  Doc.  87-27197  Filed  11-24-87:  8:45  am| 
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■  The  limit  has  not  been  adiusted  to  account  for 
any  imports  exported  after  Oclol)er  31. 1986. 

'  Ttie  agreement  provides,  in  part,  thai:  (1) 
Carryover  and  carryforward  may  not  exceed  11 
percent  and  swing  may  not  exceed  6  percent  of 
cotton  and  man-made  fiber  and  5  percent  of  wool: 
|2)  special  shift  up  to  10  percent  may  tie  available  in 
Categories  340/640  and  341/641. 


Federal  Energy  Regulatory 
Commission 

Application  Filed 

November  20. 1987. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  4627-007. 

c.  Date  Filed:  November  6. 1987. 

d.  Applicants:  Albert  R.  and  Betty  F. 
Hunt  and  W.E.A.  Baker  Creek.  Inc. 

e.  Name  of  Project:  Baker  Creek. 

f.  Location:  On  Baker  Creek  in 
Humboldt  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Jane  B. 
Kroesche.  Esq.,  Orrick,  Herrington,  & 
Sutcliffe,  600  Montgomery  Street.  San 
Francisco,  CA  94111. 


i.  FERC  Contact:  Mr.  Don  Wilt,  (202) 
376-9807. 

j.  Comment  Date:  December  18, 1987. 

k.  Description  of  Proposed  Transfer  of 
License:  Albert  R.  and  Betty  F.  Hunt 
propose  to  transfer  the  license  for 
Project  No.  4627,  which  consists  of  a 
diversion  dam,  a  penstock,  a 
powerhouse  with  a  total  rated  capacity 
of  1,500  kW,  a  transmission  line,  and 
appurtenant  facilities,  to  W.E.A.  Baker 
Creek,  In&  The  purpose  of  the  transfer 
of  license  is  to  facilitate  financing  for 
completion  of  the  project  Transferee 
has  proposed  to  construct,  operate,  and 
utilize  the  full  output  of  the  project  in 
accordance  with  the  license. 

W.E.A.  Baker  Creek,  Inc.  is  a 
corporation  organized  under  the  laws  of 
the  State  of  California. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

B.  Comments,  Protests,  or  Motions  to 
Intervene 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  385.211,  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS".  "Notice 
of  Intent  to  File  Competing  Application", 
"Competing  Application",  "Protest"  or 
"Motion  to  Intervene",  as  applicable, 
and  the  Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
Edward  A.  Abrams  Acting  Director, 
Division  of  Project  Management,  Federal 
Energy  Regulatory  Commission,  Room 
203-RB,  at  the  above  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the 

particular  application. 

Lois  D.  Cashell, 

Acting  Secretary. 

(FR  Doc.  87-27162  11-24-87:  8:45  am] 
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[Docket  Nos.  CP8S-62-000  et  al.] 

Arkia  Energy  Resources  et  al.;  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arkla  Energy  Resources  a  Division  of 
Arkla,  Inc. 

(Docket  No.  CP88-62-0001 
November  16, 1987. 

Take  notice  that  on  November  4, 1987, 
Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.  (AER).  P.O.  Box  21734, 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP88-62-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
tap  and  meter  station  in  Phillips  County, 
Arkansas,  for  the  delivery  of  natural  gas 
to  Arkansas  Louisiana  Gas  Company,  a 
division  of  Arkla,  Inc.  (ALG),  for  resale 
to  consumers  in  the  towns  of  Oneida, 
Wabash,  and  Elaine,  Arkansas,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

AER  proposes  to  install  a  2-inch  sales 
tap  and  associated  meter,  at  an 
estimated  cost  of  $32,035,  in  order  to 
enable  ALG  to  initiate  natural  gas 
service  to  approximately  462  consumers 
presently  using  propane  and  electricity. 
It  is  claimed  that  the  U.S.  Department  of 
Housing  and  Urban  Development  has 
classified  a  substantial  portion  of  these 
consumers  as  low  and  moderate  income 
families  and  that  funds  made  available 
by  a  grant  from  the  Arkansas  Industrial 
Development  Council  would  offset  in 
part  the  cost  of  the  facilities  that  ALG 
would  be  required  to  build  to  provide 
such  service.  AER  states  that  natural 
gas  usage  would  be  approximately 
51,810  Mcf  per  year  or  approximately 
142  Mcf  per  average  day. 

Comment  date:  January  4, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP88-65-000| 
November  17, 1987. 

Take  notice  that  on  November  9, 1987, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP8&-65-O00  an 
application  pursuant  to  section  7(b)  of 


the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  a  direct  industrial 
sale  service  to  Louisiana  Power  &  Light 
Company  (LP&L)  at  its  Ninemile  Point 
Power  Plant  in  Jefferson  Parish, 
Louisiana,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  LP&L  is  a  direct 
industrial  customer  of  United  that 
purchases  gas  under  a  May  6, 1968.  gas 
sales  agreement  for  use  as  boiler  fuel  to 
generate  electricity  at  its  Ninemile  Point 
Power  Plant.  It  is  also  stated  that  on 
August  27, 1987,  in  accordance  with  the 
1968  contract.  United  notified  LP&L  of  a 
new  monthly  rate  for  gas  deliverable 
under  the  1968  contract  for  the  period 
commencing  January  1, 1988  and 
extending  to  January  1, 1993.  United 
states  that  by  letter  dated  September  22, 
1987,  LP&L  declined  to  accept  the  new 
monthly  rate.  Thereafter,  by  letter  dated 
October  29, 1987,  United  states  that  it 
informed  LP&L  that  it  did  not  intend  to 
exercise  its  right  under  the  1968  contract 
to  continue  the  1968  contract  in  force 
after  January  1, 1988,  at  the  rate 
currently  in  effect  and  that,  accordingly, 
with  1968  contract  would  terminate 
January  1, 1988,  in  accordance  with  its 
provisions. 

It  is  stated  that  LP&L  took  no  gas  from 
United  under  the  1968  contract  from 
October  1985  through  November  1986.  In 
August  1986,  however,  it  is  stated  that 
the  United  States  District  Court  for  the 
Eastern  District  of  Louisiana  ruled  that 
LP&L  was  obligated  under  the  1968 
contract  to  purchase  one-third  of  its  fuel 
requirements  for  Units  1-4  at  its 
Ninemile  Point  Power  Plant  from  United. 
Thereafter,  it  is  stated,  LP&L 
commenced  purchasing  gas  from  United 
and  has  continued  to  do  so  to  date. 
United  further  states  that  LP&L  does  not 
wish  to  continue  purchasing  gas  from 
United  after  January  1. 1988,  when  the 
1968  contract  expires,  on  a  firm  basis  on 
any  terms  on  which  United  can  supply 
the  gas. 

United  states  that  LP&L  pays  no 
standby  reservation  or  capacity  demand 
charges.  United  states  that  it  wants  to 
render  LP&L  whatever  pipeline  services 
LP&L  requires,  however,  the  continuing 
obligation  to  provide  firm  service  under 
the  existing  certificate  to  LP&L  would 
undermine  United's  attempts  to  balance 
its  gas  supply  with  anticipated  demands. 
United  states  that  it  is  impossible  for  it 
to  adjust  its  inventory  of  gas  under 
contract  with  firm  sales  customers' 
demands  when  LP&L  and  customers 
similarly  situated,  although  purchasing 
no  gas,  have  a  no-cost  option  to  call 


45222  Federal  Register  /  Vol.  52.  No.  227  /  Wednesday,  November  25,  1987  /  Notices 


Federal  Register  /  Vol.  52.  No.  227  /  Wednesday.  November  25.  1987  /  Notices 45223 


upon  United  at  any  time  for  substantial 
volumes  on  a  firm  basis. 

United  Stales  that  is  it  not  requesting 
the  abandonment  of  any  facilities.  It  is 
stated  that  the  related  delivery  facilities 
would  be  left  in  place  to  accommodate 
any  possible  future  transportation 
service  or  new  sales  service. 

Comment  date:  December  8. 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Compan^, 
Division  of  Enron  Corp. 

(Docket  No.  CP88-32-000| 
November  18. 1987. 

Take  notice  that  on  October  19. 1987, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  2223 
Dodge  Street,  Omaha,  Nebraska  68102, 
filed  in  Docket  No.  CP88-32-000,  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205).  for 
permission  and  approval  to  abandon  in 
place  1  Vs  (one  and  one-fifth)  miles  of  the 
Lyons,  Nebraska  2-inch  Branchline, 
under  the  authorization  issued  in  Docket 
No.  CP82-401-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

The  Lyons,  Nebraska  Town  Border 
Station  (TBS)  and  2-inch  Branchline  was 
originally  placed  in  service  in  1931.  Over 
time,  the  Lyons  2-inch  Branchline  has 
gradually  deteriorated  causing  pitting, 
corrosion,  and  leaks  on  the  line. 
Northern  has  determined  that  the  Lyons 
4-inch  Branchline  can  more  adquately 
serve  the  current  and  future  needs  of  the 
TBS.  As  a  result.  Northern  proposes  to 
abandon  in  place  approximately  IVs 
(one  and  one-fifth)  mile  of  the  Lyons  2- 
inch  Branchline. 

Comment  date:  January  4, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

[Docket  No.  CP88-31-000| 
November  18. 1987. 

Take  notice  that  on  October  19, 1987, 
as  supplemented  on  October  29, 1987. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511,  Houston,  Texas  77252, 
filed  in  Docket  No.  CP88-31-000  a 
request  pursuant  to  §  157.205  of  the 
Commissions  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Paragon  Gas 
Corporation  (Paragon),  a  marketer, 
under  the  certificate  issucii  in  Docket 
No.  CP87-115-4)0G  on  June  18,  1907, 


pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  state  that  pursuant  to  a 
transportation  agreement  dated  August 
26, 1987,  it  proposes  to  transport  natural 
gas  for  Paragon  from  points  of  receipt 
listed  in  Exhibit  "A"  of  the  agreement  to 
delivery  points  also  listed  in  Exhibit 
"A",  with  interconnections  between 
Tennessee  and  various  downstream 
transporters.  Tennessee  states  that  the 
ultimate  consumers  of  the  gas  are 
various  end  users  located  on  the 
pipelines  or  local  distribution  companies 
receiving  gas  from  Tennessee. 

Tennessee  further  states  that  the 
maximum  daily  and  annual  quantities 
would  be  40.000  dekatherms  and  730,000 
dekatherms,  respectively.  Tennessee 
advises  that  service  under  §  284.223(a) 
commenced  Septembre  1, 1987,  as 
reported  in  Docket  No.  ST88-222  (filed 
October  14, 1987). 

Comment  date:  January  4, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP88-^6-<X)0| 
November  18. 1987. 

Take  notice  that  on  November  9. 1987, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478,  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act,  filed  in  Docket  No. 
CP88-66-000  an  application  for  an  order 
authorizing  abandonment  of  service 
effective  January  1. 1988  to  Mississippi 
Power  and  Light  Company  (MP&L)  at  its 
Rex  Brown  Power  Plant.  Hinds  County. 
Mississippi,  as  provided  under  a  direct 
sale  contract  which  expires  January  1, 
1988,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  it  has  notified  this 
customer,  by  letter,  that  its  present  firm 
service  contract  terminates  January  1, 
1988.  United  further  states  that  the 
continuation  of  service  under  such 
conditions  is  neither  warranted  nor  in 
the  public  interest  and  requests  the 
Commission  to  authorize  the  termination 
of  deliveries  and  the  abandonment  of 
direct  sales  service  to  the  extent 
required. 

Comment  date:  December  9, 1987,  in 
accordance  with  Standard  paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 


date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  furthe;-  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
necessary  for  the  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  afier  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  0.  Cashell, 
Actiiifi  Secretary. 

[FR  Doc.  87-27098  Fili-d  1 1-24-«7-  8:4.i  an;] 
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I  Docket  No.  GPt7-59-000] 

Department  of  Interior,  Bureau  of 
Indian  Affairs,  Osage  Agency;  Order 
Issuing  Preliminary  Finding  That 
Jurisdictional  Agency  Determinations 
Are  Not  Supported  by  Substantial 
Evidence 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman:  Anthony  G.  Sousa,  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  CM.  Naeve. 

Issued:  November  19, 1987. 

On  various  dates  from  1979  to  1984, 
the  Department  of  Interior's  Bureau  of 
Indian  Affairs,  Osage  Agency  (Osage 
Agency),  notified  the  Commission  of 
thirteen  well  category  determinations 
made  pursuant  to  section  503  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
Absent  Commission  action,  the  notices 
would  have  become  final  after  45  days 
pursuant  to  §  275.202(a)  of  the 
Commission's  regulations.  The 
Commission  advised  the  Osage  Agency 
within  45  days  of  receipt  of  each  notice 
that  the  notices  were  incomplete, 
lacking  either  sufficient  explanation  of 
the  basis  for  each  determination  or 
sufficient  information  to  complete  the 
applications.  Despite  repeated  requests 
for  necessary  additional  information, 
none  of  the  requisite  information  has 
been  provided  by  the  Osage  Agency  or 
the  applicants.  As  a  consequence,  none 
of  the  determinations  has  become  final 
by  virtue  of  §  275.202(a)  of  the 


regulations.  The  Appendix  to  this  order 
summarizes  each  determination  and  its 
deficiency. 

Under  section  503(a)(1)  of  the  NGPA. 
when  a  jurisdicational  state  or  federal 
agency  makes  a  determination  as  to 
whether  natural  gas  qualifies  under  one 
of  the  pricing  categories  found  in  NGPA 
sections  102, 103. 107,  or  10«.  the 
jurisdictional  agency  is  required  to 
provide  the  Commission  with  notice  of 
the  determination.  Section  503(c)(3) 
allows  the  Commission  to  prescribe  the 
form  and  content  of  filings  made  with 
jurisdicational  agencies  in  connection 
with  the  determinations.  Section  503(b) 
provides  that  the  Commission  shall 
reverse  any  jurisdictional  agency 
determination  if  the  Commission  finds 
that  the  determination  is  not  supported 
by  the  substantial  evidence  in  the  record 
upon  which  the  determination  was 
made. 

The  Commission  has  established  filing 
requirements  for  applications  for  well 
category  determinations  in  Subpart  B  of 
Part  274  of  its  regulations.  These 
regulations  specify  for  each  type  of 
determination  the  minimum  information 
an  applicant  must  file  with  a 
jurisdictional  agency  to  support  an 
affirmative  determination.  Section 
274.104  sets  forth  the  requirements  for 
notices  of  well  category  determinations 
made  by  jurisdictional  agencies.  Such 
notices  must  include  a  copy  of  the 

Appendix 


application,  all  information  required  by 
§  274.201-208  of  the  Conunission's 
regulations  to  be  filed  with  the 
jurisdicational  agency,  and  an 
explanatory  statement  which  is 
sufficient  to  enable  a  person  examining 
the  notice  to  ascertain  the  basis  for  the 
determination  without  reference  to 
information  or  data  not  contained  in  the 
notice. 

The  Commission's  procedures  for 
reviewing  a  notice  of  determination  are 
set  forth  in  Part  275.  Under  §  275.202(a). 
the  Commission  may,  before  any 
determination  becomes  final,  make  a 
preliminary  finding  that  the 
determination  is  not  supported  by 
substantial  evidence  in  the  record.  Any 
state  or  federal  agency  or  any  person 
may,  within  30  days  after  issuance  of 
notice  of  a  preliminary  finding,  submit 
written  comments  and  may  request  an 
informal  conference  with  the 
Commission.  A  final  Commission  order 
must  be  issued  within  120  days  after 
issuance  of  the  preliminary  finding. 

Based  on  the  foregoing  facts  and 
circumstances,  the  Commission  hereby 
makes  a  preliminary  finding  that  the 
subject  determinations  submitted  by  the 
Osage  Agency  are  not  supported  by 
substantial  evidence  in  the  record  upon 
which  the  determinations  were  made. 

By  the  Commission. 
Lois  D.  Cashell, 

Acting  Secretary. 


Applicant 


Greenwood  Oil  Company.. 
A|ax  Oil  &  Gas  Corp..  Inc.. 


Ooyle  Williams 

Brady  Brotliers 

Brooks  Oil  Company.. 


Lyie  Seidel.. 
Lyie  Seidel.. 
Lyie  Seidel.. 
Lyie  Seidel.. 
Lyie  Seidel.. 


R  DT  Propeilies 

Rouget  Oil  and  Gas  Coip .. 
Qass  Petroleum  Corp 


Well  name 


#2-8  PhiMips 

Osage  Well  #409.. 


Wen  11-20  NE  20-25-12._„ 

0«age.Culver  #12A 

Wall  #3 


White  IHIA.. 
S«MII1B.... 

S«h  #5 

StHh  #6 

Stilh  iHeA ... 

Speny 

Bratlon  #7 . 
Tate  #19 


NGPA 
section 


103 
108 

106 
103 

loa 

108 
108 
108 
108 
108 
103 
103 
108 


FERCNo. 


J079-15371 
JD80-31170 

JD81-32113 
JD81-48581 
JD83-16436 

JD83-40909 
J0e3-40910 
JC)S3-4O011 
JDe3-40ei2 
JDe3-40913 
J083-468S9 
JD83-4886S 
J0e4-4092a 


Initial 
FERC 


9-20-79 
6-16-80 

7-1-81 
10-19-81 
2-17-83 

7-22-83 
7-22-83 
7-22-83 
7-22-83 
7-22-83 
9-22-83 
9-22-83 
8-20-84 


Deficisncy  in  Record 


No  location  plat  and  incomplete  oatti 

Record  shows  well  not  connected  to  papalire  during  quaMying 

penod. 
Record  shows  well  off  production  during  qualifying  period. 
No  completjon  report  giving  mitial  drilling  data. 
Production  records  show  over  stnpper  well  limits  dunng  quat- 

tying  period 
Well  shut  in  during  qualitymg  penod. 
Well  shut  in  dunng  qu8lityir>g  period. 
We*  shut  m  dunng  qualifying  period. 
Wal  shut  m  during  qualifymg  perod. 
We*  shut  in  dunng  qualifying  penod. 
No  completion  report  gninf  initial  drilling  data. 
No  completion  report  gnmg  irMial  dnlling  date. 
Too  much  oil  production  shown. 


[FR  Doc.  87-27103  Filed  11-24-87;  8:45  am] 
BILUNG  COOE  S717-01-M 

I  Docket  No.  QF88-78-000] 

Babcock  &  Wilcox  Company,  Inc.; 
Application  for  Commission 
Certification  of  Qualifying  Status  of 
Cogeneratlon  Facility 

November  18, 1987. 

On  November  6, 1987.  Babcock  & 
Wilcox  Company,  Inc.  (Applicant),  of  20 


S.  Van  Buren  Avenue,  Barberton,  Ohio 
44203,  submitted  for  filing  an  application 
for  certification  of  a  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Oahu.  Hawaii. 
The  facility  will  consist  of  a  pulverized 
coal  boiler  and  an  extraction/ 
condensing  steam  turbine  generator. 
Steam  produced  by  the  facility  will  be 


sold  to  Diamond  Head  Ice  Company  for 
use  in  the  absorption  refrigerating 
equipment  to  provide  refrigeration  to  its 
ice  making  facility.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  131.4  MW.  The  primary  energy 
source  will  be  bituminous  coal. 
Installation  of  the  facility  will  begin  in 
January.  1989. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 


45224  Federal  Register  /  Vol.  52.  No.  227  /  Wednesday,  November  25.  1987  /  Notices 


Federal  Register  /  Vol.  52.  No.  227  /  Wednesday.  November  25.  1987  /  Notices  45225 


Resiilalory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commissions  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  O.  Cashell. 
Acting  Secretary. 

|KR  Doc.  87-27163  Filed  11-24-87:  8:45  i^ml 
BILLING  CODC  6717-01-M 


I  Docket  No.  OF88-62-000]  i 

Energy  Technology  Engineering 
Center,  Rocltwell  International  Corp.; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

November  18. 1987. 

On  October  29. 1987,  the  Energy 
Technology  Engineering  Center  (ETEC). 
Rockwell  international  Corporation 
(Applicant).  Post  Office  Box  1449. 
Canoga  Park,  California  91304. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commissions 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing.  I 

The  small  power  production  facility 
will  be  located  at  the  ETEC  Test 
Facility,  Woolsey  Canyon  Road,  in 
Ventura  County,  California.  The  facility 
will  consist  of  a  waste  heat  recovery 
steam  generator  and  a  condensing  steam 
turbine  generator.  Applicant  states  that 
the  primary  energy  source  of  the  facility 
will  be  "waste"  in  the  form  of  heat 
contained  in  the  flue  gas  of  an  existing 
furnace.  The  maximum  net  electric 
power  production  capacity  of  the  facility 
wil  be  6.0  megawatts. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 


applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
|FR  Doc.  87-27164  Filed  11-24-87;  8:45  amj 

BILLING  COOE  6717-01-M 

(Docket  No.  CI  88-94-000] 

Amoco  Production  Co.;  Application 

November  20. 1987. 

Take  notice  that  on  November  5, 1987. 
Amoco  Production  Company  (Amoco), 
filed  an  application  pursuant  to  section 
7  of  the  Natural  Gas  Act  (NGA).  15 
U.S.C.  717f.  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations  thereunder  (18  CFR  Part 
157),  for  a  Limited-Term  Blanket 
Certificate  of  Public  Convenience  and 
Necessity  with  Pregranted 
Abandonment  Authorization  for  the  sale 
of  its  contractually  uncommitted  NGA 
gas  producible  from  Vermilion  Block  46. 
Offshore  Louisiana,  and  for  any  other 
contractually  uncommitted  NGA  gas 
that  becomes  available. 

Amoco  submits  that  Vermilion  Block 
46.  Offshore  Louisiana,  is  shut  in  due  to 
the  lack  of  a  long-term  market  and  that 
it  needs  the  requested  authorization  to 
make  spot  sales  of  such  gas  in  interstate 
commerce.  Furthermore,  Amoco  may 
have  other  supplies  of  contractually 
uncommitted  NGA  gas  for  which 
Natural  Gas  Act  section  7  certificate 
authority  will  be  required  prior  to 
deliveries  being  commenced  in 
interstate  commerce.  Amoco  states  that 
it  is  suffering  an  economic  hardship  by 
not  producing  and  marketing  these 
supplies.  Also,  it  is  possible  that  in  some 
cases  Amoco  could  suffer  drainage, 
reservoir  damage  and  lease 
maintenance  difficulties. 

Amoco  states  that  the  Commission 
will  issue  a  certificate  authorizing  the 
sale  of  natural  gas  for  resale  if  it  finds 
that  the  proposed  sale  is  required  by  the 
public  convenience  and  necessity.  Here, 
the  precondition  is  met.  according  to 
Amoco,  because  Amoco  is  finding  it 
difficult  to  market  its  contractually 
uncommitted  NGA  gas  as  purchasers 
will  not  enter  into  long-term  gas  sales 
contracts  when  gas  is  available  on  the 
spot  market  at  relatively  low  prices.  The 
proposed  authorization  will  also  benefit 
the  over-all  market,  and  specifically  the 
natural  gas  consumer,  by  providing  a 


new  source  of  readily  available,  market 
responsive  priced,  natural  gas. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  7. 1987.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  not 
be  necessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 
|FR  Doc.  87-27165  Filed  11-24-87:  8:45  am] 

BILUNG  COOC  (717-01-M 


[Docket  No.  RP88-1-001] 

Bayou  Interstate  Pipeline  System; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  18, 1987. 

Take  notice  that  on  November  13. 
1987  in  compliance  with  Ordering 
paragraph  (C)(1)  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
order  issued  October  29. 1987,  in  Docket 
No.  RP88-1-000,  Bayou  Interstate 
Pipeline  System  (Bayou)  tendered  for 
filing  as  part  of  the  its  FERC  Gas  Tariff, 
Original  Volume  No.  1.  tariff  sheets 
which  would  restate  the  effective  date 
of  its  currently  effective  base  tariff 
rates.  Concurrently  with  this  filing. 
Bayou  also  filed  a  Request  for  Rehearing 
and  Stay  of  Ordering  paragraph  (C)(2). 

Bayou  stated  that  the  cost  and 
revenue  study  ordered  by  the 
Commisssion  in  Ordering  paragraph 
(C)(1)  demonstrated  a  cost 
underrecovery  based  on  data  for  the 
twelve  month  period  ended  October  31. 
1987. 

Copies  of  this  filing  have  been  served 
upon  Bayou's  jurisdictional  customer, 
the  Louisiana  Public  Service 
Commission  and  the  Department  of 
Natural  Resources  Office  of 
Conservation  of  the  State  of  Louisiana. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 


North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  18.  CFR 
385.211  and  214  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  motions  or  protests  must  be  filed 
on  or  before  November  25, 1987.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

(FR  Doc.  87-27106  Filed  11-24-87;  8:45  am) 
BILUNG  COOE  S717-01-M 


I  Docket  No.  TA88-2-32-000] 

Colorado  Interstate  Gas  Co.;  Proposed 
Change  in  FERC  Gas  Tariff 

November  20. 1987. 

Take  notice  that  on  November  16, 
1987,  pursuant  to  section  24  of  its  FERC 
Gas  Tariff.  Original  Voluem  No.  1  and 
section  15  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1-A,  Colorado 
Interstate  Gas  Company  ("CIG")  filed 
Thirty-Third  Revised  Sheet  Nos.  7  and  8, 
and  First  Revised  Sheet  No.  4,  reflecting 
the  15.1  mills  per  Mcf  Gas  Resarch 
Institute  ("GRI")  charge  authorized  by 
Commission  Opinion  No.  283  issued  on 
September  29, 1987,  in  Docket  No.  RP87- 
71-000.  CIG  requested  that  the  proposed 
tariff  sheets  be  made  effective  on 
January  1, 1988.  Pursuant  to  Paragraph 
24  of  CIG's  FERC  Gas  Tariff,  Original 
Volume  No.  1  and  Paragraph  15  of  CIG's 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1-A.  said  GRI  charge  applies  only  to 
CIG  sales  and  transportation  deliveries 
to  and  for  distributors  for  resale,  to 
pipelines  which  are  not  members  of  GRI. 
and  for  any  parties  receiving  sales  or 
transportation  service  from  CIG  who  are 
not  members  of  GRI. 

CIG  respectfully  requested  the 
Commission  to  grant  any  waivers  of  the 
Commission's  Regulations  as  it  may 
deem  necessary  to  accept  this  filing. 

Copies  of  the  filing  have  been  served 
upon  CIG's  jurisdictional  customers  and 
other  intersted  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 


27. 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-27166  Filed  11-24-87;  8:45  amj 

BILUNG  COOE  6717-01-M 


[Docket  No.  RP87-70-005] 

East  Tennessee  Natural  Gas  Co.; 
Correction  to  Prior  Tariff  Filing 

November  20, 1987. 

Take  notice  that  on  November  13, 
1987,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee]  resubmitted 
Thirty-first  Revised  Sheet  No.  4  and 
several  supporting  schedules  to  reflect  a 
correction  of  the  three-day  peak  figures 
used  on  Schedule  1,  page  1  of  1,  Revised, 
of  East  Tennessee's  October  30, 1987 
filling  in  the  above-captioned  docket. 

East  Tennessee  states  that  copies  of 
the  corrected  tariff  sheet  and  supporting 
schedules  have  been  mailed  to  all 
parties  in  the  affected  docket,  all  of  its 
customers  and  all  affected  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervent  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
|FR  Doc.  87-27167  Filed  11-24-87;  8:45  amj 

BILLING  COOE  6717-01-M 


[Docket  No.  RP87-139-001) 

El  Paso  Natural  Gas  Co..  Tariff  Filing 

November  18. 1987. 

Take  notice  that  on  November  12. 
1987.  El  Paso  Natural  Gas  Company  ("EI 
Paso")  filed,  pursuant  to  Part  154  of  the 
Federal  Energy  Regulatory 


Commission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act 
and  in  compliance  with  Order  No.  472-B 
issued  September  16. 1987  at  Docket 
Nos.  RM87-3-002  through  RM87-3-018 
and  the  Commission's  order  issued 
September  29. 1987  at  Docket  No.  RP87- 
109-000,  et  al.  (Algonquin  Gas 
Transmission  Company,  et  al.).  Original 
Sheet  Nos.  366  through  374,  First 
Revised  Sheet  No.  375  and  Original 
Sheet  Nos.  376  through  399  to  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1 
and  First  Revised  Sheet  No.  238  to  its 
FERC  Gas  Tariff.  Original  Volume  No. 
1-A. 

El  Paso  states  that  on  September  8, 
1987.  El  Paso  filed  certain  tariff  sheets  to 
add  an  annual  charge  adjustment 
( "ACA")  provision  to  its  FERC  Gas 
Tariff  and  increase  certain  sales  and 
transportation  rates  by  $.0020  per  dth 
($.0021  per  Mcf),  as  authorized*  by  the 
Commission's  Final  Rule  (Order  No. 
472).  issued  May  29. 1987  at  Docket  No. 
RM87-3-000.  Such  initial  annual  charge 
adjustment  is  to  recoup,  commencing 
with  the  Commission's  fiscal  year 
October  1. 1987,  El  Paso's  total  annual 
charge  paid  to  the  Commission  on 
August  31. 1987.  Thereafter,  on 
September  16. 1987  the  Commission 
issued  Order  No.  472-B  which,  among 
other  things,  amended  §  154.38(d)(6)  of 
the  Commission's  Regulations  to  require 
that  the  ACA-related  tariff  sheets 
include  language  specifying  the  purpose 
and  manner  of  collecting  the  ACA.  the 
proposed  effective  date  of  the  tariff 
change,  and  an  expression  of  the 
pipeline's  intent  not  to  recover  any 
annual  charges  recorded  in  FERC 
Account  No.  928  in  a  Natural  Gas  Act 
section  4  rate  case. 

El  Paso  further  states  that  by  order 
issued  September  29, 1987  at  Docket  No. 
RP87-109-000,  et  al.  (Algonquin  Gas 
Transmission  Company  et  al.),  the 
Commission  accepted,  effective  October 
1. 1987,  El  Paso's  ACA-related  tariff 
filing  conditioned  upon  El  Paso  refiling 
certain  tariff  sheets  to  include  the 
applicability  of  the  ACA  adjustments  to 
all  of  the  rate  schedules  that  are 
affected  by  Order  No.  472  and  reflect  the 
revised  language  required  by  Order  No. 
472-B.  As  reflected  in  El  Paso's 
September  8. 1987  ACA  tariff  filing,  the 
ACA  adjustment  has  been  incorporated 
on  the  Statement  of  Rates  tariff  sheet 
contained  in  El  Paso's  First  Revised 
Volume  No.  1,  Original  Volume  No.  1-A, 
Third  Revised  Volume  No.  2  and 
Original  Volume  No.  2A  Tariffs  and  is 
therefore  applicable  to  all  of  the  rate 
schedules  that  are  affected  by  Order  No. 
472.  Accordingly,  the  tendered  tariff 
sheets  revise  El  Paso's  September  8. 
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1987  ACA  tariff  filing  to  incorporate  the 
language  required  by  Order  No.  472-B. 

El  Paso  respectfully  requests  waiver 
of  all  applicable  Commission  rules  and 
regulations  as  may  be  necessary  to 
permit  the  tendered  tariff  sheets  to 
become  effective  on  October  1. 1987,  the 
effective  date  approved  by  the 
Commission's  September  29. 1987  order. 

El  Paso  states  that  copies  of  the  filing 
have  been  served  upon  all  parties  of 
record  in  Docket  No.  RP87-139-0a0  and. 
otherwise,  upon  all  of  its  interstate 
pipeline  system  customers  and  all 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  25, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  part 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the    I 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell.  I 

Acting  Secretary.  | 

|FR  Doc.  87-27116  Filed  11-24-87:  8:43) 
BIU.MG  CODE  tirr-w-m 


(Docket  No.  RP88-23-000I 
Entex,  Inc.,  FiHng  of  Complaint 

November  20, 1987. 

In  the  matter  of  Entex.  Inc..  Lx>uisiana  Gas 
Service  Company.  Arkansas  Louisiana  Gas 
Company,  a  Division  of  ARKLA,  Ina,  New 
Orleans  P'ublic  Service  Inc..  Mississippi 
Valley  Gas  Company.  Willmut  Gas  &  Oil 
Company.  Complainants,  v.  Northern  Border 
Pipeline  Company,  Respondent. 

Take  notice  that  on  November  6, 1987. 
a  Complaint  was  filed  against  Northern 
Border  Pipeline  Company  requesting  the 
Commission  to  order  Northern  Border  to 
adopt  the  modified  fixed  variable 
method  of  cost  classification,  allocation 
and  rate  design.  The  Complaint  was 
filed  by  Entex,  Inc.,  Louisiana  Gas 
Service  Company,  Arkansas  Louisiana 
Gas  Company,  New  Orleans  Public 
Service,  Inc.,  Mississippi  Valley  Gas 
Company  and  Willmut  Gas  &  Oil 
Company,  all  of  whom  are  customers  of 
pipelines  transporting  under  Northern 
Border's  T-1  firm  service  tariff.  The 
complainants  allege  that  Northern 
Borders  current  cost-of-service  tariff 


which  guarantees  recovery  of  all  of 
Northern  Border's  costs,  including  return 
on  and  of  equity  and  associated  taxes, 
irrespective  of  the  volumes  of  gas 
actually  transported,  is  unjust  and 
unreasonable  and  violates  Commission 
policy.  Complainants  further  assert  that 
adoption  of  the  modified  fixed  variable 
methodology  as  proposed  in  their 
Complaint  will  result  in  a  cost  savings  of 
$414  million  to  the  customers  and 
consumers  served  by  the  T-1  Rate 
Schedule  shippers  on  Northern  Border. 
The  Complaint  alleges  that  Northern 
Border's  current  tariff  distorts 
competition  between  domestic  and 
Canadian  gas.  as  well  as  competition 
between  Northern  Border  and  other 
pipelines  with  respect  to  interruptible 
transportation  and  that  the  tariff  fails  to 
provide  revenue  incentives  for  Northern 
Border  to  increase  throughput  and 
unfairly  allocates  the  cost  of  the  system 
between  parties  using  the  facilities  and 
parties  entitled  to  use  them  but  not 
currently  doing  so. 

Complainants  allege  that  neither  the 
legislative  and  executive  approvals 
relative  to  Northern  Border,  nor  relevant 
Commission  orders,  provide  a  basis  for 
finding  that  recovery  of  Northern 
Border's  return  on  equity  should  be 
guaranteed.  It  is  further  alleged  that 
adoption  of  the  MFV  methodology  does 
not  violate  the  terms  of  Northern 
Border's  loan  agreements  nor  will  it 
adversely  affect  its  ability  to  meet  its 
debt  service  obligations. 

Complainants  propose  rates  for  firm 
(T-1)  and  interruptible  (IT-1) 
transportation  on  Northern  Border 
which  are  derived  through  the  MFV 
methodology.  The  commodity  charge  of 
the  proposed  T-1  rate  would  recover 
return  on  equity,  the  amortization  of  the 
allowance  for  funds  used  during 
construction  (AFUDC),  state  and  federal 
income  taxes,  and  the  amortization  of 
the  Incentive  Rate  Of  Return  (IROR)  rate 
base  adjustment.  Complainants  propose 
alternative  rates  which  would  recover 
amortization  of  the  IROR  rate  base 
adjustment  through  the  demand  charge.' 
Complainants  propose  a  maximum  IT-1 
rate,  computed  at  a  100  percent  load 
factor,  and  a  minimum  lT-1  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  complaint  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  21. 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection.  Answers  to  this  complaint 

shall  be  due  on  or  before  December  21. 

1987. 

Lois  D.  Cashell 

Acting  Secretary. 

|FR  Doc.  87-27168  Filed  11-24-87;  8:45  amj 

BILLING  CODE  6717-01-M 


[Docket  Nos.  CP68-179-012,  CP74-192-011. 
and  CP86-704-0021 

Florida  Gas  Transmission  C04 
Amendment 

November  23, 1987. 

Take  notice  that  on  October  30. 1967. 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street,  P.O.  Box  1188, 
Houston.  Texas  77001,  filed  in  Docket 
Nos.  CP68-179-012,  CP74-192-011  and 
CP86-704-002  an  amendment  to  its 
pending  applications  '  pursuant  to 
sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
(1)  the  construction  and  operation  of 
facilities.  (2)  the  partial  and  total 
abandonment  of  previously  certificated 
sales  and  firm  transportation  services. 
(3)  the  abandonment  of  its  facilitaties  to 
transport  and  deliver  all  previously 
approved  levels  of  services  in 
connection  with  direct  sales 
arrangements.  (4)  proposed  FERC  Gas 
Tariff  revisions  involving  FGT's  General 
Terms  and  Conditions  Section.  Rate 
Schedules  G  and  I  and  the  Index  of 
Entitlements,  (5)  new  levels  of  service 
for  existing  resale  customers.  (6)  the  use 
of  its  facilities  at  new  levels  of  service 
for  direct  sales  customers.  (7)  the 
implementation  of  a  provisional 
tranportation  service  as  described  in 
proposed  Rate  Schedule  PT.  and  (8)  the 
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'  By  its  order  issued  January  16. 1987  (38  FERC 
H  61.018).  the  Commission  granted  motions  to 
consolidate  the  proceedings  in  FGT's  Docket  Nos. 
CP6B-179-006.  CP74-192-009.  CP74-192-010.  and 
CP86-7(M-0(X).  rejected  an  offer  of  settlement  in 
Docket  No.  CP6»-179-006.  vacated  the 
abandonment  and  certificate  authorization  issued  to 
FGT  on  September  2. 1982,  in  Opinion  No.  44  |20 
FF.RCfl  61.298)  and  on  |uly  5. 1983  in  Opinion  No. 
44-A  (24  FF.RC  I  61.n05|,  dismissed  a  request  for  a 
temporary  certificate  requested  by  FGT  in  Docket 
No.  CP74-192-010.  granted  authorization  to  FGT  to 
construct  and  operate  proposed  facihties  (Phase  I 
facilities)  in  Docket  No.  CP74-192-009  and  set  for 
formal  hearing  the  remaining  issues  identified  in  the 
January  16. 1987  order.  By  Commission  order  issued 
May  4. 1987  (39  FFJIC  ^  61.110).  the  Commission 
consolidated  FGT  proposals  in  Docket  No.  CPUft- 
704-001  with  the  consolidated  procceiling 
established  for  Docket  Nos.  CP68-179-(K)0.  CP74- 
192-009.  ^"74-1 92-010  and  CJ^86-704-000. 


rate  base  treatment  for  costs  associated 
with  the  construction  of  the  delivery 
lateral  lines  proposed  herein,  all  as  more 
fully  set  forth  in  the  amendment  on  file 
with  the  Commission  and  open  to  public 
inspection. 

FGT  asserts  that  throughout  the  past 
year  it  has  engaged  in  extensive 
negotiations  in  an  attempt  to  settle  the 
various  issues  set  for  hearing  by  the 
Commission's  January  16. 1987.  order  in 
Docket  No.  CP86-179-006.  et  al.  These 
negotiations  have  resulted  in  FGT's 
filing  an  Offer  of  Settlement  and 
Stipulation  Agreement  on  October  30, 
1987,  concurrently  with  the  instant 
amendment. 

By  this  amendment,  FGT  revises  its 
request  for  authorization  to  construct 
and  operate  the  various  facilities  which 
were  proposed  in  Docket  Nos.  CP8&- 
704-000  and  CP86-704-001.  FGT 
withdraws  a  request  for  authorization  to 
construct  and  operate  a  delivery  lateral 
which  would  have  connected  FGT's 
system  to  Florida  Power  and  Light 
Company's  (FPL)  Martin  County  power 
plant  in  Martin  County,  Florida.  Further. 
FGT  withdraws  its  requests  for 
authorization  to  (1)  construct 
approximately  43  miles  of  30-inch 
looping  pipeline  in  three  segments 
between  compressor  stations  11  through 
15  and  (2)  construct  and  operate 
approximately  39.7  miles  of  24-inch 
pipeline  and  additional  compression  of 
24,000  hp  at  compressor  stations  19  and 
20,  all  of  which  were  proposed  in  Docket 
No.  CP86-704-000.  FGT's  amended 
construction  proposals  (Phase  II 
facilities)  include  revisions  to  the 
design,  location  and  costs  of  the  initial 
proposals  in  Docket  No.  CP86-704-000. 
FGT  now  proposes  to  construct  facilities 
on  its  mainline  system  which  would 
consist  of  additional  compression  of 
2,000  hp  each  at  existing  compressor 
staions  9. 10. 11. 13. 14. 17, 18  and  20; 
additional  compression  of  4.000  hp  each 
at  compressor  stations  12. 15  and  16  and 
a  new  5,000  hp  compressor  station  19  to 
be  located  in  Brevard  County.  Florida. 
FGT  asserts  that  the  proposed 
compression  facilities  would  increase  its 
mainline  capacity  by  approximately 
100.000  Mcf  per  day  and  that  its 
mainline  system  would  have  an 
approximate  design  day  capacity  of 
925,000  Mcf  per  day.  FGT  also  proposes 
to  make  certain  piping  modifications  at 
compressor  station  8. 

FGT  also  modifies  its  proposal  to 
construct  various  delivery  laterals.  FGT 
now  proposes  to  construct  22  segments 
of  approximately  179.7  miles  of  varying 
diameter  delivery  lateral  additions  or 
expansions  ranging  from  0.1  mile  to  28.2 
miles  in  length  and  approximately  625 


hp  of  compression  at  proposed 
compression  station  33  on  the  existing 
Sarasota  lateral  in  Polk  County,  Florida. 
The  proposed  facilities  are  described  in 
Appendix  A,  hereto.* 

FGT  estimates  that  the  total  cost  of 
construction  would  be  $104,700,000,  of 
which  $57,031,700  would  be  associated 
with  the  proposed  mainline 
construction,  $46,353,300  would  be 
associated  with  the  proposed  delivery 
lateral  construction  and  $1,315,000 
would  be  associated  with  proposed 
construction  of  new  or  modified 
measuring  and  regulating  stations.  The 
latter  costs  would  be  directly 
reimbursed  by  those  customers 
requesting  such  facilities.  FGT  requests 
that  the  remaining  costs  be  treated  for 
both  accounting  and  rate  purposes  on  a 
rolled-in  basis.  The  treatment  of  costs 
associated  with  the  proposed  delivery 
laterals  would  require,  as  FGT  requests, 
a  waiver  of  section  14  of  the  General 
Terms  and  Conditions  in  its  FERC  Gas 
Tariff.  If  granted,  this  waiver  would 
enable  FGT  to  include  these  costs  into 
its  rate  base  rather  than  be  charged 
directly  to  related  customers,  it  is 
explained. 

FGT's  proposals  in  the  instant 
amendment  would  rescind  certain 
previous  proposals  in  Docket  No.  CP86- 
704-000.  It  is  indicated  that  FGT  no 
longer  proposes  to  implement  a  partial 
requirements  resale  service  under  Rate 
Schedule  PS  or  a  new  firm 
transportation  service  under  Rate 
Schedule  T-5.  Likewise,  an  FGT 
proposal  which  would  have  provided  a 
reduction  option  to  its  resale  customers 
(i.e..  reduce  annual  volumetric 
entitlements  by  20  percent  a  year  for  a 
period  of  five  years)  has  also  been 
withdrawn,  it  is  stated. 

In  the  instant  amendment  FGT  makes 
various  requests  for  Commission 
abandonment  authorizations  pursuant  to 
section  7(b)  of  the  NGA.  FGT  requests 
authorization  for  (1)  the  abandonment  of 
its  current  system  of  entitlements  and  its 
related  Index  of  Entitlements  as  now 
stated  in  its  FERC  Gas  Tariff,  (2)  the 
abandonment  of  all  previously 
certificated  levels  of  resale  service 
under  FGT's  current  Rate  Schedules  G 
and  I,  (3)  the  abandonment  of  the  use  of 
its  transmission  facilities  for  delivering 
all  current  levels  of  direct  sales  services 
and  (4)  the  abandonment  of  a  firm 
transportation  service  on  behalf  of  FPL 
under  existing  Rate  Schedule  T-3.  FGT 
requests  that  the  Commission  make  the 
above  abandonment  authorizations 


*  The  appendices  referred  to  in  this  notice  are  not 
being  printed  in  the  Federal  Register,  but  are 
available  from  the  Commission's  Public  Reference 
Branch. 


effective  upon  the  in-service  date  of  the 
proposed  Phase  II  facilities. 

FGT  makes  numerous  detailed 
proposals  offering  new  services  and 
requesting  revisions  to  its  FERC  Gas 
Tariff.  First.  FGT  requests  Commission 
approval  of  a  new  entitlement  system 
and  a  revised  Index  of  Entitlement.  FGT 
asserts  the  revised  Index  of  Entitlement 
reflects  agreements  between  FGT  and 
its  existing  sales  customers  concerning 
new  levels  of  sales  service.  Specific 
levels  of  services  and  entitlements 
proposed  by  FGT  are  shown  in 
Appendix  B  hereto.  FGT  proposes  that 
under  the  new  entitlement  system,  a 
resale  customer's  total  annual 
volumetric  entitlement  (TAVE)  would  be 
the  sum  of  a  customer's  proposed 
maximum  annual  contract  quantity 
(MACQ)  under  Rate  Schedule  G  service 
and  its  proposed  annual  volumetric 
entitlement  (AVE)  under  Rate  Schedule  I 
service.  For  direct  sales  services,  the 
TAVE  would  be  the  sum  of  each  direct 
sales  customer's  proposed  MACQ  for 
firm  service  and  its  proposed  AVE  for 
preferred  interruptible  service.  FGT 
notes  that  the  proposed  Index  of 
Entitlement  includes  new  customers. 
Therefore.  FGT  requests  certificate 
authorization  under  section  7(c)  of  the 
Natural  Gas  Act  to  implement  natural 
gas  service  on  behalf  of  the  City  of 
DeFuniak  Springs  (Defuniak),  Okaloosa 
County  Gas  District  (Okaloosa)  and  the 
City  of  Tallahassee  (Tallahassee) 
pursuant  to  FGT's  Rate  Schedule  G  and 
to  implement  natural  gas  service  on 
behalf  of  Defuniak,  Okaloosa,  City  of 
Madison  and  the  City  of  Sunrise 
pursuant  to  FGT's  Rate  Schedule  I. 

FGT  currently  provides  resale 
services  under  existing  Rate  Schedules 
G  and  I.  FGT  proposes  to  restructure 
both  services  and  the  corresponding 
tariff  provisions.  FGT  proposes  the 
following  revisions  to  Rate  Schedule  G 
service:  (1)  The  availability  of  Rate 
Schedule  G  service  would  be  dependent 
on  available  capacity  in  FGT's  system  in 
order  to  provide  this  service  on  a  firm 
basis;  (2)  the  replacement  of  the  Annual 
Contract  Quantity  section  in  the  existing 
Rate  Schedule  G  with  a  maximum 
annual  contract  quantity  (MACQ) 
section  that  would  define  the  MACQ  as 
the  maximum  annual  quantity  which 
FGT  is  obligated  to  deliver  and  the 
maximum  quantity  which  a  buyer  is 
entitled  to  receive  in  a  service  year,  (3) 
the  establishment  of  seasonally 
diH'erentiated  maximum  daily  contract 
quantities  (MDCQ)  for  the  service 
periods  of  October  through  April  and 
May  through  September,  (with  the 
definition  of  MDCQ  being  the  maximum 
daily  quantity  which  FGT  is  obligated  to 
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deliver  and  the  maxiumum  quantity 
which  a  buyer  is  entitled  to  receive  cm 
any  given  day  under  Rate  Schedule  G); 
(4)  the  applicability  and  character  of 
service  under  Rate  Schedule  G  would 
incorporate  FGT's  proposed 
modifications  to  a  new  curtailment 
methodology  which  is  also  proposed 
herein;  (5)  a  new  Authorized  Over-Run 
Gas  section  which  would  define  the 
quantity  of  natural  gas  a  customer  may 
take  on  a  daily  or  annual  basis  under 
Rate  Schedule  G  without  incurring 
penalties;  and  (6)  a  new  Form  of  Service 
Agreement  for  Rale  Schedule  G  which 
would  reflect  seasonally  differentiated 
MDCQ's  by  delivery  point  and  other 
conforming  changes. 

FGT  proposes  the  following  revisions 
to  Rate  Schedule  I  service:  (1)  The 
replacement  of  the  existing  annual 
contract  quantity  section  with  a  new 
annual  volumetric  entiUement  section 
which  would  define  the  AVE  as  the 
largest  annual  quantity  of  natural  gas 
that  would  be  delivered  to  a  buyer 
under  this  service;  (2)  the  applicability 
and  character  of  service  under  Rate 
Schedule  1  would  incorporate  FGTs 
proposed  modifications  to  a  new 
curtailment  methodology  which  is  also 
proposed  herein;  (3)  a  new  Authorized 
Over-Run  Gas  section  which  would 
define  the  quantity  of  natural  gas  a 
customers  may  take  under  Rate 
Schedule  I  on  a  daily  or  annual  basis 
without  incurring  penalties,  and  (4)  a 
new  Form  of  Service  Agreement  for  Rate 
Schedule  I.  FGT  requests  that 
authorizations  for  all  the  above 
proposals  relating  to  its  resale  and 
direct  sales  services  become  effective  on 
the  in-service  date  of  the  proposed 
Phase  U  facilities. 

FGT  asserts  that  the  restructuring  of 
FGTs  FERC  Gas  Tariff  would  enable 
FGT  to  offer  a  generally  available  firm 
transportation  service  pursuant  to  a 
proposed  Rate  Schedule  FTS-1.  FGT 
requests  Commission  authorization  to 
implement  Rate  Schedule  FTS-1  service 
and  to  approve  the  specific  levels  of 
service  to  specified  shippers  identified 
in  the  attached  Appendix  C.  FGT  asserts 
that  letter  agreements  have  been     I 
reached  with  each  proposed  shipper 
reflecting  seasonally  differentiated 
maximum  daily  transportation         I 
quantities  (MDTQ)  for  the  service   I 
periods  of  October  through  April  and 
May  through  September.  MDTQ  would 
be  defined  as  the  maximum  daily 
transportation  quantities  which  FGT 
would  be  obligated  to  transport  and  the 
maximum  daily  transportation 
quantities  a  customer  would  be  entitled 
to  have  transported  under  Rate 
Schedule  FTS-1.  In  addition  the  letter 


agreements  are  said  to  establish  the 
maximum  annual  transportation 
quantity  (MATQ)  for  each  customer. 
FGT  proposes,  as  initial  rates  for  Rate 
Schedule  FTS-1.  to  charge  a  reservation 
charge  of  17.42  cents  per  MDTQ  plus  a 
commodity  charge  of  14.23  cents  per 
actual  volume  transported,  in  addition. 
FGT  asserts  that  each  shipper  would 
reimburse  FGT  with  in-kind  volumes  for 
fuel  usage  based  on  the  quantities  of 
natural  gas  to  be  transported  by  FGT. 
FGT  requests  that  the  Commission  make 
effective  its  proposals  for  Rate  Schedule 
FTS-1  service  on  the  in-service  date  of 
the  proposed  Phase  II  facilities. 

As  an  extension  of  its  Rate  Schedule 
FTS-1  transportation  service,  FGT  is 
proposing  to  make  available  to  its  resale 
customers  a  conversion  option  which 
would  permit  conversion  of  sales 
entitlements  into  transportation  services 
under  the  proposed  Rate  Schedule  FTS- 
1  service.  Pursuant  to  this  proposed 
conversion  option,  a  Rate  Schedule  G 
customer  would  be  given  the  annual 
option  to  convert  up  to  twenty  percent" 
of  its  proposed  MACQ  and  MDCQ  into 
Rate  Schedule  FTS-1  service.  FGT 
explains  that  an  individual  customer 
may  convert  in  excess  of  twenty  percent 
of  its  MACQ  and  MDCQ  in  a  service 
year  if  the  sum  of  all  Rate  Schedule  G 
customers'  conversions  are  less  than  20 
percent  of  the  aggegrate  MACQ  and 
MDCQ  for  all  customers  under  Rate 
Schedule  G.  For  Rate  Schedule  I 
customers,  FGT  offers  an  option 
permitting  the  conversion  of  any  portion 
of  a  customer's  AVE  into  Rate  Schedule 
FTS-1  service,  subject  to  the  availability 
of  capacity  for  firm  service  on  FGT's 
system.  Whenever  a  resale  customer 
wishes  to  exercise  its  conversion  rights, 
FGR  states,  it  would  request  the 
necessary  Commission  authorization. 
FGT  explains  that  it  is  requesting 
authorization  only  to  include  the 
provisions  for  conversion  into  its  FERC 
Gas  Tariff  and  is  not  now  seeking 
authorization  for  the  proposed 
conversion  rights  '. 

Prior  to  the  period  in  which  FGTs 
proposes  Rate  Schedule  FTS-1  service 
to  become  effective,  FGT  requests 
Commission  authorization  to  implement 
a  provisional  transportation  service 
pursuant  to  a  proposed  Rate  Schedule 
PT.  FGT  requests  abandonment 
authorization  for  Rate  Schedule  PT  so 
that  this  service  would  become  effective 
on  the  first  day  of  the  second  month 
following  the  effective  date  of  the 
settlement  offer,  filed  concurrently  with 


'  KGT  notes  thai  the  contract  quHntilies  proposed 
heroin  and  shown  in  Appendixes  B  and  C  reflect  the 
initial  conversions  rights  sought  by  its  jurisdictional 
customers. 


the  instant  amendment,  and  would 
terminate  upon  the  earlier  of  (1)  two 
years  from  the  effective  date  for  Rate 
Schedule  PT  or  (2)  the  in-service  date  of 
the  proposed  Phase  II  facilities.  FGT 
proposes  to  make  Rate  Schedule  PT 
available  to  (1)  existing  direct  sale  or 
resale  customers  who  are  currently 
included  in  the  Index  of  Entitlements  in 
its  FERC  Gas  Tariff.  (2)  existing  direct 
and  resale  customers  whose  gas  sales 
requirements  are  classified  in  priorities 
1  through  9,  (3)  existing  direct  and  resale 
customers  who  have  executed  a  letter 
agreement  for  Rate  Schedule  FTS-1 
service  on  or  before  October  15, 1987, 
and  who  have  also  executed  a  service 
agreement  under  proposed  Rate 
Schedule  PT  on  or  before  October  15, 
1987,  and  (4)  existing  direct  and  resale 
customers  who  would  have  title  to  the 
natural  gas  at  the  time  the  volumes  are 
tendered  to  FGT  for  transportation.  FGT 
proposes  to  charge  an  initial  commodity 
rate  of  34.28  cents  per  actual  volumes 
transported  under  proposed  Rate 
Schedule  PT.  The  specific  customers  and 
related  volumes  proposed  for  Rate 
Schedule  PT  service  are  listed  in 
Appendix  D  hereto.  FGT  asserts  that  the 
listed  customers  have  entered  into 
agreements  for  Rate  Schedule  PT  service 
prior  to  October  15, 1987.  All  Rate 
Schedule  PT  service  would  be 
considered  as  Priority  9  end-usage  for 
curtailment  purposes. 

As  a  replacement  to  FGT's  existing 
Rate  Schedule  T-3  firm  transportation 
service  on  behalf  of  FPL,  FGT,  as 
originally  proposed  in  Docket  No,  CP86- 
704-000,  requests  authorization  herein  to 
implement  a  proposed  Rate  Schedule  T- 
4  firm  transportation  service  on  behalf 
of  FPL.  FGT  asserts  that  FPL  has  entered 
into  a  purchase  contract  with  Citrus 
Trading  Corp.,  an  affiliate  of  FGT.  As 
proposed,  the  Rate  Schedule  T-4  service 
would  transport  seasonally 
differentiated  MDTQ's  of  430  billion  Btu 
of  natural  gas  per  day  during  the  May 
through  September  period  and  280 
billion  Btu  of  natural  gas  per  day  during 
the  October  through  April  period.  FGT 
requests  that  the  proposed  Rate 
Schedule  T-4  service  be  made  effective 
on  the  in-service  date  of  the  proposed 
Phase  II  facilities  and  continue  for  a 
primary  term  of  15  years.  At  that  time, 
FGT  explains  that  FPL  would  have  an 
option  to  continue  such  service  for  an 
additional  15  years  at  a  MDTQ  level  of 
280  billion  Btu  per  day.  FGT  proposes  as 
initial  rates  to  assess  FPL  for  Rate 
Schedule  T-4  service  a  commodity 
charge  of  18.55  cents  per  actual  volumes 
transported  and  a  demand  charge  of 
19.97  cents  per  MDTQ. 


FGT  also  proposes  a  variety  of 
changes  to  its  General  Terms  and 
Conditions  of  its  FERC  Tariff.  FGT 
proposes  to  revise  Section  9.  Priority  of 
Service,  in  order  to  make  such  existing 
curtailment  provisions  subject  to  natural 
gas  deficiencies  and  to  add  a  new 
section  9A.  Priorities  of  Service-Pipeline 
Capacity,  in  order  to  provide  fox 
curtailment  provisions  subject  to 
capacity  restraints  on  its  system. 
Pursuant  to  proposed  8ecti<Hi  9A.  FGT 
would  first  curtail  intemiptible  service 
before  any  firm  service.  Curtailment 
between  the  various  intemiptible  and 
firm  categories  would  continue  on  an 
end-use  basis.  There  would  be  no 
distinction  between  FGTs  firm  sales  or 
firm  transportation  services  under 
proposed  Section  9A,  Other  tariff 
provisions  under  General  Terms  and 
Conditions  which  PGT  proposes  to 
change  include  (1)  Section  2.  Quality.  (2) 
Section  16,  Schedule  of  Effective 
Minimum  Annual  Contract  Quantity,  (3) 
Section  17,  Unauthorized  Orer-Run 
Provision,  (4)  Section  20,  Maximum 
Houriy  and  Daily  Volumes,  and  (5)  a 
news  Section  23.  Creditworthiness. 

FGT  states  that  there  are  no  proposed 
rate  changes  for  existing  Rate  Schedules 
G  and  I  services  and  that  the  instant 
amendment  and  the  settlement  offer 
provide  for  an  allocation  of  FGTs 
system  capacity  after  the  proposed 
Phase  II  facilities  would  be  built 
Furthermore.  FGT  asserts  that 
Commission  approval  of  the  proposals 
in  the  instant  amendment  and  the 
settlement  offer  would  render  FGTs 
application  in  Docket  No.  CP6&-179-00e 
moot  and.  therefore  FGT  offers  to 
withdraw  said  filing,  it  is  stated. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
December  14, 1987.  Fded  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 


Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  again. 
Lois  D.  Caahell, 

Acting  Secretary. 

|FR  Doc.  87-27169  Filed  11-24-87;  8:45  am] 

BILUNO  CODE  6717-01-11 


[Docket  No.  RE80-36-003] 

Idaho  Power  Co.  Notice  of  AppNcatfon 
for  Exemption 

(November  20, 1987. 

Take  notice  that  Idaho  Power 
Company  (IPC)  filed  an  application  on 
October  9, 1987  for  exemption  from 
certain  requirements  of  Part  290  of  the 
Federal  Energy  Regulatory 
Commission's  (FERC)  regulations 
concerning  collection  and  reporting  of 
cost  of  service  information  under  section 
133  of  the  Public  Utility  Regulatory 
Policies  Act  (PURPA),  Order  No.  48  (44 
FR  58687.  October  11, 1979).  Exemption 
is  sought  from  the  requirement  to  file  on 
or  prior  to  June  30, 1988  and  biennially 
thereafter,  information  on  the  costs  of 
providing  electric  service  as  specified  in 
Subpart{s)  B,  C,  D.  and  E  of  Part  290. 

In  its  application  far  exemption  Idaho 
Power  Company  states,  in  part,  that  it 
should  not  be  required  to  file  the 
specified  data  for  the  following  reasons: 

PURPA  section  133  information  is  not 
necessary  to  carry  out  the  purposes  of  section 
133. 

The  information  provided  pursuant  to 
section  133  is  not  used. 

The  cost  of  section  133  information 
gathering  and  compilation  is  excessive. 

Copies  of  the  application  for 
exemption  are  on  file  with  FERC  and  are 
available  for  public  inspection.  FERC's 
regulations  require  that  said  utility  also 
apply  to  any  state  regulatory  authority 
having  jurisdiction  over  it  to  have  the 
application  published  in  any  official 
state  publication  in  which  electric  rate 
change  applications  are  usually  noticed, 
and  that  the  utility  publish  a  summary  of 
the  application  in  newspapers  of  general 
circulation  in  the  affected  jurisdiction. 

Any  person  desiring  to  present  written 
views,  arguments,  or  other  comments  on 
the  application  for  exemption  should  file 
such  information  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  on  or  before  45  days  following 
the  date  this  notice  is  published  in  the 
Federal  Register.  Within  that  45  day 
period,  such  person  must  also  serve  a 
copy  of  such  comments  on:  Leighton  & 
Sheriine.  Attn:  Lee  Sheriine,  1010 


Massachusetts  Ave.,  NW.,  Suite  101, 

Washington,  DC  20001-5402. 

Lois  O.  Cashell. 

Acting  Secretary. 

[PR  Doc.  87-27170  Filed  11-24-87:  8:45  am) 

BIUJNG  COOC  6717-01-M 


(Docket  No.  FA86-51-0001 

Indianapolis  Power  A  Light  Co^- 
Establishing  intervention  and 
Shortened  Briefing  Procedures 

November  18, 1987. 

By  letter  order  dated  September  25, 
1987,  in  this  docket,  the  Commission 
issued  a  report  summarizing  the  results 
of  a  staff  audit  of  the  books  and  records 
of  Indianapolis  Power  &  Light  Company 
(Company).  The  letter  order  noted  the 
Company's  disagreement  with  certain 
matters  contained  in  the  report  and 
directed  the  Company  to  notify  the 
Commission  whether  it  consents  to  the 
disposition  of  the  contested  matters  ' 
under  the  shortened  procedures  set  forth 
in  Part  41  of  the  Commission's 
regulations.* 

On  October  26, 1987,  the  Company 
notified  the  Commission  that  it 
consented  to  the  disposition  of  the 
contested  matters  under  the  shortened 
procedures. 

The  following  schedule  is  hereby 
established: 

(A)  Any  person  desiring  to  participate 
in  this  docket  should  file  a  protest  or  a 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214  (1987)).  All  such  protests  or 
motions  should  be  filed  within  30  days 
after  publication  of  this  notice  in  the 
Federal  Register.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  any 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

(B)  The  Company,  any  interested 
party  and  the  Commission  trial  staff 
shall  file  with  the  Commission  within  30 
days  of  the  date  of  publication  of  this 
notice  in  the  Federal  Register  a 
memorandum  of  facts  and  arguments 
addressing  the  contested  matters  noted 
herein  in  accordance  with  Part  41  of  the 
Commission's  regulations  under  the 
Federal  Power  Act. 


'  An  explanation  of  the  contested  matters  is  set 
forth  in  the  letter  order. 
'  18  CKR  Part  41  (1987J. 
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(C)  Reply  memoranda  shall  be  filed 
with  the  Commission  within  20  days, 
thereafter. 
Lois  D.  CaslieU. 

Acting  Secretary. 

IFR  Doc  B7-27099  Filed  11-24-67:  8:45  am] 

MLUNG  CODE  C717-01-M 


(Dockat  Na  RP87-143-001] 

MIGC,  Inc.;  Compliance  Rling 

Noveiiil)er  za  1987. 

Take  notice  that  on  November  13,' 
1987,  MIGC,  Inc.  ("MIGC")  tendered  for 
filing  Second  Revised  Sheet  No.  39, 
Second  Revised  Sheet  Nos.  40  through 
52.  and  First  Revised  Sheet  Nos.  165  and 
188.  all  to  MlGC's  FERC  Gas  Tariff. , 
Original  Volume  No.  1.  These  tariff  | 
sheets  are  proposed  to  become  effective 
October  1, 1987. 

MIGC  states  that  the  instant  filing  is 
being  submitted  in  compliance  with 
Commission  Order  No.  472-B  and  the 
Commissions  October  16, 1987  Order  in 
this  docket  which  required  MIGC  to:  (1) 
Include  Annual  Charge  Adjustment 
charges  for  all  of  MIGC's  transportation 
rate  schedules;  (2)  include  in  its  tariff  a 
statement  of  MIGC's  intent  not  to 
recover  any  of  such  ACA  charges 
through  a  general  rate  proceeding  imder 
section  4  of  the  Natural  Gas  Act;  and  (3) 
repaginate  certain  of  its  tariff  sheets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  27, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
IFR  Doc.  87-27171 11-24-87:  8:45  am) 

BtLUNG  COOE  6717-01-M 

[Docket  No.  RP87-141-002I 

Natural  Gas  Pipeline  Co.  of  America; 
Proposed  Changes  in  FERC  Gas  Tariff 

Novemtwr  20. 1987. 

Take  notice  that  on  November  16. 
1987.  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  the 


below  listed  tariff  sheets  to  be  a  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  to  be  effective  April  1. 
1988: 

Substitute  Seventh  Revised  Sheet  No.  8 
Substitute  Fourth  Revised  Sheet  No.  13 
First  Revised  Sheet  No.  126 
Substitute  First  Revised  Sheet  No.  127 
First  Revised  Sheet  Nos.  128  through  132 
Substitute  Original  Sheet  Nos.  157 
through  162 

Natural  states  that  the  tariff  sheets 
were  submitted  in  compliance  with  the 
Commission's  Order  issued  October  30. 
1987,  at  Docket  Nos.  RP87-141-000  and 
001.  Natural  also  states  that  the 
submission  of  this  compliance  filing  is 
without  prejudice  to  Natural's  rights  to 
seek  rehearing  of  the  October  30. 1987 
order  or  to  any  position  Natural  may 
take  in  further  proceedings  in  Docket 
No.  RP87-141. 

Natural  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  April  1, 1988. 

A  copy  of  the  filing  was  mailed  to 
Natural's  jurisdictional  customers, 
interested  State  regulatory  agencies,  and 
all  parties  set  out  on  the  official  service 
list  at  Docket  No.  RP87-141-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  §§  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  November  27, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
|FR  Doc.  87-27172  Filed  11-24-87;  8:45  am) 

WLLHW  COOE  (TIT-OI-M 


First  Revised  Sheet  No.  158 

Second  Revised  Sheet  No.  253 

First  Revised  Sheet  Nos.  400  through  409 

Original  Volume  No.  2 
First  Revised  Sheet  No.  54 

The  revised  tariff  sheets  were  filed  to 
reflect  a  revised  pro  forma  U.S.  Shippers 
Service  Agreement,  to  add  partner 
liability  language  to  comply  with 
Northern  Border's  General  Partnership 
Agreement  and  to  update  the  Maximum 
Rate  and  Minimum  Revenue  Credit 
under  Rate  Schedule  IT-1. 

Northern  Border  has  requested  that 
the  Sheet  Nos.  253  and  400  through  409 
in  Original  Volume  No.  1  and  Sheet  No 
54  in  Original  Volume  No.  2  be  effective 
on  December  14, 1987  and  Sheet  Nos. 
157  and  158  in  Original  Volume  No.  1  be 
effective  on  January  1. 1988.  Copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  November  25. 1987.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

(FR  Doc.  87-27105  Filed  11-24-87;  8:45  am] 
BtLUNQ  COOE  e717-01-M 


(Docket  No.  RP88-24-000] 

Northern  Border  Pipeline  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  18, 1987. 

Take  notice  that  on  November  13, 
1987,  Northern  Border  Popeline 
Company  (Northern  Border)  tendered 
for  filing  to  become  a  part  of  Northern 
Border  Pipeline  Company's  FERC  Gas 
Tariff,  Original  Volumes  Nos.  1  and  2 
the  following  tariff  sheets; 

Original  Volume  No.  1 
Third  Revised  Sheet  No.  157 


[Docket  No.  TAS8-1-59-O011 

Northern  Natural  Gas  Co.;  Change  in 
Rates  and  Tariff  Revisions 

November  18, 1987. 

Take  notice  that  on  November  13, 
1987,  Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern), 
tendered  for  filing  with  the  Commission 
to  be  effective  December  1. 1987  the 
fi)llowing  tariff  sheets  to  be  included  in 
Northern's  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1; 

Third  Revised  Volume  No.  1 

Forty-Fifth  Revised  Sheet  No.  4a 
Substitute  Fiftieth  Revised  Sheet  No.  4b 
Substitute  Eighteenth  Revised  Sheet  No.  4b.l 
Third  Substitute  Forty-Ninth  Revised  Sherl 
No.  4b 


Original  Vohime  No.  2 

Substitute  Fifty-Seventh  Revised  Sheet  No.  Ic 

Northern  states  that  the  purpose  of 
the  revised  tariff  sheets  is  to  adjust  its 
jurisdictional  natural  gas  sales  rates  to 
reflect  its  purchased  gas  cost  fi-om 
Canadian  suppliers  in  a  manner 
consistent  with  Commission  Opinion 
Nos.  256  and  256A. 

Northern  states  that  the  effect  of  the 
proposed  changes  will  be  to  transfer 
approximately  $3.4  million  fix)m 
Northern's  demand  rates  to  its 
commodity  rates  and  will  increase  the 
Company's  commodity  PGA  rate  by 
$.0082  per  Mcf.  The  decrease  in 
Northern's  D-1  rate  will  be  $,057  per  Mcf 
and  the  D-2  rate  will  decrease  by  $.0020 
per  Mcf. 

Northern  requests  a  waiver  of  S  154.22 
of  the  Commission's  regulations  to 
permit  it  to  effectuate  the  proposed  rates 
on  December  1. 1987.  Northern  also 
requests  a  letter  order  on  the  instant 
filing  by  November  24. 1987.  If  Northern 
does  not  receive  the  letter  order  by  this 
date,  then  Northern  proposes  to 
effectuate  the  proposed  rates  on  January 
1. 1988. 

Copies  of  the  filing  were  served  on  all 
of  Northern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC,  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  & 
Procedure  (18  CFR  385.211.  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  November  25. 1987.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  acdon  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  fUing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  87-27107  Filed  11-24-87;  8:45  am) 
BiujNQ  CODE  trir-ei-ii 


[Docket  No.  RP88-26-000] 

Northwest  Alaskan  Pipeline  Co.;  Tariff 
Changes 

November  20, 1987. 

Take  notice  that  on  November  16, 
1987,  Northwest  Alaskan  Pipeline 
Company  ("Northwest  Alaskan"),  295 
Chipeta  Way,  Salt  Lake  City,  Utah 
84108-1281.  tendered  for  filing  in  Docket 
No.  RP88-26-000  Twenty-First  Revised 


Sheet  No.  5  to  its  FERC  Gas  Tariff 
Original  Volume  No.  2. 

Northwest  Alaskan  states  that  it  is 
submitting  Twenty-First  Revised  Sheet 
No.  5  reflecting  an  increase  in  total 
demand  charges  for  Canadian  gas 
purchased  by  Northwest  Alaskan  from 
Pan-Alberta  Gas  Ltd.  ("Pan-Alberta") 
and  resold  to  Northwest  Alaskan's  U.S. 
purchasers.  Northwest  Natural  Gas 
Company,  Division  of  Enron  Corp. 
("Northern"),  Panhandle  Eastern  Pipe 
Line  Company  ("Panhandle").  United 
Gas  Pipe  Line  Company  ("United")  and 
Pacific  Interstate  Transmission 
Company  ("PIT'),  under  Rate  Schedule 
X-1.  X-2.  X-3  and  X-4  respectively.  The 
increase  in  total  demand  charges  for 
Northwest  Alaskan's  customers  results 
from  exchange  rate  fluctuations,  the 
collection  of  customs  user  fees  paid  by 
Northwest  Alaskan  during  March— June 
1987  but  not  included  in  the  demand 
charges  for  those  months,  the  collection 
of  FERC  Annual  Charges  paid  in  August 
1987  by  Northwest  Alaskan,  and 
increased  demand  charges  from  Pan- 
Alberta. 

Northwest  Alaskan  states  that  it  is 
submitting  Twenty-First  Revised  Sheet 
No.  5  pursuant  to  the  provisions  of  the 
amended  purchase  agreements  between 
Northwest  Alaskan  and  Northern. 
Panhandle,  United  and  PIT.  and 
pursuant  to  Rate  Schedules  X-1,  X-2,  X- 
3  and  X-4.  which  provide  for  Northwest 
Alaskan  to  file  45  days  prior  to  the 
commencement  of  the  next  demand 
charge  period  (January  1, 1988  through 
June  30, 1968)  the  demand  charges  and 
demand  charge  adjustments  which 
Northwest  Alaskan  will  charge  during 
that  period. 

Northwest  Alaskan  requests  that 
Twenty-First  Revised  Sheet  No.  5 
become  effective  January  1, 1988. 

Northwest  Alaskan  states  that  a  copy 
of  this  filing  has  been  served  on 
Northwest  Alaskan's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  27, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

|FR  Doc.  87-27174  Filed  11-24-87;  8:45  am| 

BILUNO  CODE  S717-01-M 


[Docket  No.  RP88-25-000] 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  20, 1987. 

Take  notice  that  November  16, 1987, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  the 
following  tariff  sheets  to  ita  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  to  be 
effective  December  1. 1987: 

Original  Sheet  Nos.  4A-4B 
Original  Sheet  Nos.  16A-16FF 
Original  Sheet  Nos.  34B-34BB 
Original  Sheet  Nos.  42A-42X 

South  Georgia  states  that  the  tariff 
sheets  establish  as  part  of  South 
Georgia's  FERC  Gas  Tariff  Rate 
Schedules  FT  and  IT,  the  General  Terms 
and  Conditions  for  Rate  Schedules  FT 
and  IT,  Forms  of  Service  Agreement 
under  Rate  Schedules  FT  and  IT,  and  the 
initial  rates  for  said  rate  schedules. 
Once  effective.  Rate  Schedules  FT  and 
IT  and  their  related  tariff  provisions  will 
govern  the  terms,  conditions,  and  rates 
under  which  firm  and  intemiptible 
transportation  will  be  generally 
available  on  South  Georgia's  pipeline 
system.  Initially,  South  Georgia  states 
that  it  will  utilize  Rate  Schedules  FT  and 
IT  to  render  self-implementing 
transportation  services  pursuant  to 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  and  the 
Commission's  Regulations  thereunder 
recently  revised  by  Order  Nos.  500  et  ol. 

South  Georgia  further  states  that  all 
complete,  written  requests  for 
transportation  received  by  South 
Georgia  by  November  20, 1987.  will  be 
given  equal  priority  for  purposes  of  the 
Commission's  "first-come,  first-served" 
requirement. 

Copies  of  the  filing  were  mailed  to  all 
of  South  Georgia's  jurisdictional 
purchasers,  shippers,  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  27, 1987. 
Protests  will  be  considered  by  the 
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Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestanls  parties  tp 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Casbell. 

Acting  Spcretary. 

\¥R  Doc.  87-27175  Filed  11-24-87;  8:45  am) 

8IUJNG  CODE  CTIT-fll-M 

I  Docket  Nos.  CP87-37(M)00  and  CP88-4- 
0001 

Tennessee  Gas  Pipeline  Co.,  and 
Coiumbia  Gas  Transmission  Corp.; 
Infonnai  Settlement  and  Technical 
Conference 

November  16, 1987. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  Docket  No.  CP87-370-000  to  discuss 
possible  settlement  of  that  proceeding 
and  an  informal  technical  conference 
will  be  convened  in  Docket  No.  CP88-4- 
000.  to  discuss  and  possibly  resolve 
several  issues  raised  by  interveners,  and 
the  Commission  Staff.  The  conference 
will  be  held  at  10:00  a.m.  on  December  4, 
1987.  at  the  office  of  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426. 

On  May  29. 1987.  Tennessee  Gas 
Pipeline  Company,  a  Division  of 
Tenneco  Inc.  (Tennessee),  filed  an 
application  in  Docket  No.  CP87-370-000 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  (NGA).  Tennessee 
requests  authority  to  abandon  a  total  of 
150.000  dt  per  day  of  firm  sales  service 
to  Columbia  Gas  Transmission 
Corporation  (Columbia)  and  The  Inland 
Gas  Company.  Inc.  Tennessee  also 
requests  authority  to  sell,  on  a  firm 
basis,  a  total  of  150.000  dt  per  day  of  gas 
to  The  Cincinnati  Gas  and  Electric 
Company  and  The  Union  Light.  Heat 
and  Power  Company  under  Tennessee's 
CD-2  Rate  Schedule  and  to  construct 
and  operate  temporary  and  permanent 
compressor  facilities  necessary  to 
implement  this  service. 

On  October  1, 1987.  Columbia  filed  an 
application  in  Docket  No.  CP88-4-000 
pursuant  to  sections  7(b)  and  7(c)  of  the 
NGA.  Columbia  requests  authority  la 
tease  capacity  up  to  a  maximum 
quantity  of  183.000  Mcf  per  day  in  its: 
Kentucky  System  to  Tennessee. 
Columbia  also  requests  pregranted 
abandonment  authority  upon 
termination  of  expiration  of  the  term  of 
the  lease  agreement.  It  is  indicated  that 
Tennessee  will  use  the  leased  capacity 


to  implement  the  sales  proposed  in 
Docket  No.  CP87-370-000. 

All  parties  to  this  proceeding,  the 
Commission  Staff,  and  interested 
members  of  the  public  are  invited  to 
attend.  However,  mere  attendance  at 
the  conference  will  not  confer  party 
status. 

Any  person  wishing  to  become  a  party 
to  this  proceeding  must  file  a  Motion  to 
Intervene  in  accordance  with  Rule  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214). 

For  further  information  contact: 
Raymond  E.  James.  Office  of  Pipelinte 
and  Producer  Regulation,  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street.  NE..  Washington.  DC 
20426.  (202)  357-9181. 
Lois  D.  Cashell, 
Acting  Secretary. 
(PR  Doc.  87-27097  Filed  11-24-87:  8:45  am] 

MLLMG  COM  (Tir-OI-M 


[Docket  No.  RP8S-177-044] 

Texas  Eastern  Transmission  Corp.; 
Compliance  Filing 

November  20. 1987. 

Take  notice  that  on  November  16. 
1987,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered 
for  filing  in  certain  tariff  sheets  to  its 
FERC  Gas  Tariff.  Fifih  Revised  Volume 
No.  1.  Fourth  Revised  Volume  No.  1  and 
Original  Volume  No.  2. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Stipulation  and  Agreement  in  Docket 
No.  RP85-177-000.  et  al..  as  approved  by 
the  Commission's  December  19, 1986 
and  October  15. 1987  orders.  The  revised 
tariff  sheets  include,  among  other  things: 

(1)  Elimination  of  the  previously 
proposed  direct  billing  mechanism  for 
take-or-pay; 

(2)  Incorporation  of  a  Gas  Supply 
Inventory  Reservation  Charge; 

(3)  Revisions  to  Rate  Schedule  FT-1 
and; 

(4)  Revisions  regarding  the  advance 
notice  required  respecting  conversion 
from  firm  sales  to  firm  transportation 
and  expanded  opportunities  to  convert 
from  firm  sales  to  firm  transportation. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  all  parties  of 
record  in  Docket  No.  RP85-177-000,  et 
al..  and  on  Texas  Eastern's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27. 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

[PR  Doc.  87-27176  Filed  11-24-87:  8:45  am) 
MIXING  COOE  6717-01-M 


(Docket  No.  RP86-65-000] 

Texas  Gas  Transmission  Corp.; 
Informal  Settlement  Conference 

November  18, 1987. 

Take  notice  that  a  conference  will  be 
convened  in  this  proceeding  on 
December  3, 1987.  at  10:00  a.m.  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  for  the  purpose  of 
exploring  the  possible  setUement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  is  invited  to  attend.  Persons 
wishing  to  become  a  party  must  move  to 
intervene  and  receive  intervener  status 
pursuant  to  the  Commission's 
regulations  (18  CFR  385.214). 

For  additional  information,  contact 
Carmen  Gastilo.  (202)  357-5737  or 
Robert  C.  Fallon.  (202)  357-8418. 
Lois  D.  Cashell, 
Acting  Secretary. 

(PR  Doc.  87-27100  Filed  11-24-87:  8:45  am| 
BILUNG  COOE  6717-41-M 


(Docket  No.  RP88-27-000] 

United  Gas  Pipe  Line  Co.;  Tariff  Filing 

November  20. 1987. 

Take  notice  that  on  November  17. 
1987  United  Gas  Pipe  Line  Company 
(United)  tendered  for  filing  the  following 
Tariff  Sheets  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1: 
Original  Sheet  No.  4-G 
Original  Sheet  No.  4-H 
Original  Sheet  No.  4-1 
Original  Sheet  No.  4-1 
Original  Sheet  No.  4-K 

United  states  that  this  filing  is  made 
consistent  with  the  Commission's 
proposed  Interim  Rule  and  Statement  of 
Policy  pursuant  to  Order  No.  500  issued 
August  7, 1987.  The  proposed  tariff 
sheets  reflect  United's  absorption  of  50 


percent  of  take-or-pay  buy-out  and  buy- 
down  costs  and  an  assignment  to 
jurisdictional  sales  customers  of  the 
remaining  50  percent.  United  has  stated 
that  this  filing  is  made  to  provide  a 
forum  in  which  it  can  address  the 
recovery  of  take-or-pay  buy-out  and 
buy-down  costs  resulting  from  contract 
reformations  necessitated  by  changes  in 
the  natural  gas  industry.  United  reserves 
the  right  to  revise  the  filing  as  necessary 
to  reflect  any  modifications  made  by  the 
Commission  or  as  required  by  any 
appellate  court. 

Copies  of  this  filing  have  been  served 
upon  United's  jurisdictional  sales 
customers  and  public  service 
commissions  of  the  states  of  Alabama. 
Florida.  Louisiana,  and  Mississippi  and 
the  Texas  Railroad  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should,  on  or  before 
November  27, 1987.  file  a  motion  to 
intervene  or  protest  with  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the  ' 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
Such  motions  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  desiring  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Uiis  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[PR  Doc.  87-27177  Piled  11-24-87;  8:45  am] 

BILUNG  COOE  6717-01-M 


Office  of  Conservation  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Petition  for 
Waiver  of  Furnace  Test  Procedures 
From  Carrier  Corporation  (F-015) 

agency:  Conservation  and  Renewable 
Energy  Office,  DOT. 
summary:  Today's  notice  publishes  a 
"Petition  for  Waiver"  from  tiie  Carrier 
Corporation  (Carrier)  of  Syracuse,  New 
York,  requesting  a  waiver  from  the 
existing  Department  of  Energy  (DOE) 
test  procedures  for  furnaces  and  denies 
Carrier's  Application  for  an  Interim 
Waiver.  Carrier  manufactures 
residential  and  commercial  heating  and 
cooling  appliances.  Carrier  requests 
relief  from  the  DOE  furnace  test 
procedure  relating  to  the  temperature 
specifications  when  testing  its  gas- 
fueled  forced-air  condensing  furnace 


identified  as  model  series  58SXB 
(Carrier  brand)  and  model  series  398B 
(Bryant,  Day  and  Night,  and  Payne 
brands).  The  interim  waiver  is  denied 
because  Carrier  has  not  provided 
sufficient  information  for  the 
Department  to  evaluate  what,  if  any. 
economic  impact  on  competitive 
disadvantage  Carrier  will  likely 
experience  absent  a  favorable 
determination  on  the  interim  waiver. 
DOE  is  soliciting  comments,  data,  and 
information  respecting  the  petition  for 
waiver. 

date:  DOE  will  accept  comments,  data 
and  information  not  later  than 
December  28, 1987. 
address:  Written  comments  and 
statements  shall  be  sent  to;  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy,  Case  No.  F-015,  Mail 
Stop  CE-132,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McCabe,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy.  Mail  Station  CE- 
132,  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585.  (202)  586-9127; 
Eugene  Margolis.  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-12.  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585.  (202) 
586-9507. 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Pub.  L.  94-163.  89  Stat.  917, 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA).  Pub. 
L.  95-619, 92  Stat.  3266,  and  the  National 
Appliance  Energy  Conservation  Act  of 
1987,  Pub.  L.  100-12,  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430.  Subpart  B. 

DOE  has  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26. 1980,  creating  the  waiver 
process.  45  FR  64108.  DOE  further 
amended  the  Department's  appliance 
test  procedure  waiver  process  to  allow 
the  Assistant  Secretary  for  Conservation 
and  Renewable  Energy  to  grant  an 
interim  waiver  from  test  procedure 


requirements  lo  manufacturers  thai  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26. 1986.  The  waiver  process 
allows  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energv  lo 
waive  temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  a  waiver. 

The  interim  waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  interim 
waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  petition  for  waiver  will  be 
granted  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
petition  for  waiver.  Each  Application  for 
an  Interim  Waiver  is  to  demonstrate  the 
likely  success  of  the  petition  for  waiver 
and  shall  address  what  economic 
hardship  and/or  competitive 
disadvantage  is  likely  to  result  absent  a 
favorable  determination  on  the 
Application  for  Interim  Waiver. 

Carrier  submitted  a  Petition  for 
Waiver  and  an  Application  for  an 
Interim  Waiver  from  the  Departments 
furnace  test  procedures  relating  to  the 
temperature  specification  when  testing 
its  gas-fueled  forced-air  condensing 
furnace  identified  as  model  series  58SXB 
(Carrier  brand)  and  model  series  398B 
(Bryant,  Day  and  Night,  and  Payne 
brands).  In  addition,  by  letter  dated 
October  13, 1987,  Carrier  discussed 
issues  relating  to  the  development  of 
comptuer  software  for  test  purposes. 

Carrier's  application  for  interim 
waiver  does  not  provide  sufficient 
information  for  the  Department  to 
evaluate  what,  if  any,  economic 
hardship  Carrier  will  experience  absent 
a  favorable  determination  on  the 
application.  Although  Carrier  states  that 
"Failure  to  permit  Carrier  to  test  the 
furnaces  in  the  way  they  were  designed 
to  be  used  will  result  in  economic 
hardship  and  competitive 
disadvantage,"  the  company  neither 
explains  this  statement  nor 
demonstrates  what  economic  hardship 
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and  competitive  disadvantage  Carrier  { 
would  experience  absent  a  favorable 
determination  on  the  Application. 
Carrier's  statement  does  not  address  the 
issues  required  in  an  Application  for 
Interim  Waiver.  The  interim  waiver 
provisions  were  estrtblished  to  provide 
the  Department  with  the  ability  to  grant 
immediate  regulatory  relief  to  a 
manufacturer  during  the  period  DOE  is 
considering  a  manufacturer's  petition  for 
a  test  procedure  waiver.  Carrier  does 
not  address  why  such  immediate  relief 
is  justified.  In  its  October  13, 1987.  letter 
and  the  Petition  for  Waiver.  Carrier 
infers  that  they  would  suffer  economic 
hardship  and  competitive  disadvantage 
by  having  to  develop  computer  software 
specifically  for  use  in  testing  this  series 
of  furnaces.  Carrier  does  not  state  what 
it  would  cost  to  develop  this  "special 
software."  However,  the  Department 
believes  that  testing  any  furnace  in 
accordance  with  DOE  furnace  test 
procedures  requires,  to  some  extent, 
manufacturers  to  develop  computer 
software,  e.g.,  furnace  control  circuit 
bypass.  Without  any  indication  of  the 
magnitude  of  "special  software" 
development  required,  DOE  can  not 
conclude  the  development  of  "special 
software"  is  an  economic  hardship  or 
that  Carrier  will  suffer  competitive 
disadvantage.  Finally.  Carrier  does  not 
provide  any  explanation  as  to  why 
immediate  relief  from  the  test 
procedures  is  warranted,  e.g.,  scheduled 
production  would  have  to  be  delayed 
until  a  determination  on  the  petition  for 
waiver  is  issued.  It  is  not  appaient  that 
a  delay  in  making  a  determination,  i.e.. 
denial  of  the  application,  will  have  any 
impact  on  Carrier.  Therefore,  Carrier's 
Application  for  an  Interim  Waiver 
requesting  relief  from  the  DOE  test 
procedures  for  its  design  of  gas-fueled 
forced-air  condensing  furnace  identified 
as  mdoel  series  58SXB  (Carrier  brand) 
and  model  series  398B  (Bryant.  Day  and 
Night,  and  Payne  brands)  is  denied.  This 
decision  does  not  prejudice  subsequent 
Applications  for  an  Interim  Waiver 
Carrier  may  submit  on  this  issue,     j 

Carrier's  petition  requests  a  waiver 
from  the  maximum  air  temperature  rise 
specification  in  the  existing  test 
procedure  for  furnaces,  and  to  be 
allowed  to  test  at  the  nominal  air 
temperature  rise. 

Generally,  nominal  temperature  rise  is 
the  manufacturer's  recommended 
operating  condition  when  installed  in  a 
home  and  maximum  temperature  rise  is 
the  manufacturer's  recommended  upper 
limit  of  operating  conditions.  Both 
nominal  and  maximum  temperature  rise 
are  specified  on  the  manufacturer's 
rating  plate.  Carrier  contends  that  since 


its  patented  control  package 
incorporated  in  the  above  mentioned 
furnace  allows  operation  only  at 
nominal  temperature  rise,  testing  at 
nominal  temperature  rise  is  appropriate. 

Carrier's  petition  makes  reference  to 
confidential  and  proprietary 
information,  namely,  an  application  for 
patent,  which  Carrier  has  submitted 
with  the  petition.  This  is  judged  to  be 
confidential  by  Carrier.  This  application 
for  patent,  concerning  the  control 
package,  is  still  pendhig  before  the  U.S. 
Patent  Office.  Carrier  also  submitted  a 
related  patent  ("Adaptive  Blower  Motor 
Controller."  U.S.  Patent  No.  4.648,551). 
A  copy  of  this  granted  patent  can  be 
obtained  by  contacting  the  U.S.  Patent 
Office  in  Washington,  DC  (Telephone 
Number  202-557-3158)  or  from  DOE  as 
mentioned  earlier  in  today's  notice. 
Carrier  has  communicated  to  DOE  that 
the  granted  patent  is  not  the  direct  result 
of  the  application  submitted  for  Lettres 
Patent.  Therefore.  Carrier  maintains  that 
the  submitted  application  for  patent 
should  remain  confidential.  DOE  has 
reviewed  this  material  in  accordance 
with  10  CFR  1004.11.  DOE's  rules  on 
proprietary  information,  and  has 
determined  that  the  application  for 
patent  is  confidential  and  proprietary. 
Consequently,  today's  publication  does 
not  include  the  application  for  patent. 
Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver."  DOE  solicits 
comments,  data,  and  information 
respecting  the  petition.  In  addition, 
pursuant  to  paragraph  (e)  of  S  430.27  of 
the  Code  of  Federal  Regulations,  the 
following  letter  denying  the  Application 
for  Interim  Waiver  was  issued  to  the 
Carrier  Corporation. 

Issued  in  Washington,  DC,  November  12, 
1987. 

Donna  R.  Fitzpatrick, 
Assistant  Secretary.  Conservation  and 
Renewable  Energy. 

Department  of  Energy.  Washington,  D.C 
20461. 

November  12. 1987. 
Mr.  Edward  A.  Baily. 
Director.  Government  and  Industry 

Relations.  Carrier  Corporation,  P.O.  Box 
4808.  Syracuse.  New  York  13221. 
Dear  Mr.  Baily.  This  is  in  response  to  yoiJir 
August  3. 1987,  Application  for  Interim 
Waiver  from  the  Department  of  Energy  (DOE) 
test  procedures  for  furnaces  when  testing 
your  company's  design  of  a  gas-fueled  forced- 
air  condensing  furnace  identified  as  model 
series  58SXB  (Carrier  brand)  and  model 
series  398B  (Bryant,  Day  and  Night,  and 
Payne  brands). 

Pursuant  to  the  Energy  Policy  and 
Conservation  Act,  as  amended,  the 
Department  has  prescribed  test  procedures  to 
measure  the  energy  consumption  of  certain 
major  household  appliances,  including 


furnaces.  The  intent  of  the  test  procedures  is 
to  provide  a  comparable  measure  of  energy 
consumption  that  will  assist  consumers  in 
making  purchase  decisions.  These  test 
procedures  appear  in  the  Code  of  Federal 
Regulations  at  10  CFR  Part  430,  Subpart  B, 

DOE  amended  the  test  procedure 
regulations  on  Septaraber  26, 1980  (45  FR 
64108)  and  November  28. 1986  (51  FR  42823). 
These  provisions  allow  the  Assistant 
Secretary  for  Conservation  and  Renewable 
Energy  to  waive  temporarily  test  procedures 
for  a  particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one  or 
more  design  characteristics  which  prevent 
testing  of  the  basic  model  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate  the 
basic  model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  characteristics 
as  to  provide  materially  inadequate 
comparative  data.  The  1986  amendments 
provide  that  an  interim  waiver  from  test 
procedure  requirements  will  be  granted  by 
the  Assistant  Secretary  for  Conservation  and 
Renewable  Energy  if  it  is  determined  that  the 
applicant  will  experience  economic  hardship 
if  the  application  for  interim  waiver  is  denied, 
if  it  appears  likely  that  the  petition  for  waiver 
will  be  granted,  and/or  the  Assistant 
Secretary  determines  that  it  would  be 
desirable  for  public  policy  reasons  to  grant 
immediate  relief  pending  a  determination  on 
the  petition  for  waiver.  Paragraph  430.27. 
Carrier's  application  does  not  provide 
sufficient  information  for  the  Department  to 
evaluate  what,  if  any,  economic  hardship 
Carrier  will  experience  absent  a  favorable 
determination  on  the  application.  Although 
Carrier  states  that  "Failure  to  permit  Carrier 
to  test  the  furnaces  in  the  way  they  were 
designed  to  be  used  will  result  in  economic 
hardship  and  competitive  disadvantage,"  the 
company  neither  explains  this  statement  nor 
demonstrates  what  economic  hardship  and 
competitive  disadvantage  Carrier  would 
experience  absent  a  favorable  determination 
on  the  Application. 

Carrier's  statement  does  not  address  issues 
required  in  an  Application  for  Interim 
Waiver.  The  interim  waiver  provisions  were 
established  to  provide  the  Department  with 
the  ability  to  grant  immediate  regulatory 
relief  to  a  manufacturer  during  the  period 
DOE  is  considering  a  manufacturer's  petition 
for  a  test  procedure  waiver.  Carrier  does  not 
address  why  such  immediate  relief  is 
justified. 

In  its  October  13, 1987,  letter  and  the 
petition  for  Waiver,  Carrier  infers  that  they 
would  suffer  economic  hardship  and  ) 

competitive  disadvantage  by  having  to 
develop  computer  software  specifically  for       j 
use  in  testing  this  series  of  furnaces.  Carrier     ; 
does  not  state  what  it  would  cost  to  develop    : 
tnis  "special  software."  However,  the 
Department  believes  that  testing  any  furnace 
in  accordance  with  DOE  furnace  test  l 

procedures  requires,  to  some  extent.  \ 

manufacturers  to  develop  computer  software, 
e.g.,  furnace  control  circuit  bypass.  Without 
any  indication  of  the  magnitude  of  "special 
software"  development  required,  DOE  cannot 
conclude  that  development  of  "special 


software "  is  an  economic  hardship  or  that 
Carrier  will  suffer  competitive  disadvantage. 

Finally,  Carrier  does  not  provide  any 
explanation  as  to  why  immediate  relief  from 
the  test  procedures  is  warranted,  e.g., 
scheduled  production  would  have  to  be 
delayed  until  a  determination  on  the  petition 
for  waiver  is  issued.  It  is  not  apparent  thai  a 
delay  in  making  a  determination,  i.e..  denial 
of  the  application,  will  have  any  impact  on 
Carrier. 

Therefore,  Carrier's  Application  for  an 
Interim  Waiver  requesting  relief  from  the 
DOE  test  procedures  for  its  design  of  gas- 
fueled  forced-air  condensing  furnace 
identified  as  model  series  58SXB  (Carrier 
brand)  and  model  series  398B  (Bryant,  Day 
and  Night,  and  Payne  brands)  is  denied. 

This  decision  does  not  prejudice  either  the 
petition  for  waiver  on  the  issue  or  any 
subsequent  Applications  for  Interim  Waiver 
Carrier  may  submit. 

Yours  truly. 

Donna  R.  Fitzpatrick, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

August  3, 1987. 

The  Assistant  Secretary  for  Conservation  and 

Renewable  Energy,  United  States 

Department  of  Energy,  1000 

Independence  Avenue,  S.W,  Washington, 

DC  20585. 
Re:  Petition  For  Waiver 
Gentlepersons:  This  is  a  petition  for  waiver 
which  is  being  submitted  pursuant  to  Title  10 
CFR  430.27  as  amended  November  14, 1986. 
Waiver  is  requested  from  Test  Prooedures  for 
Measuring  the  Energy  Consumption  of 
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Furnaces  found  in  Appendix  N  to  Subpart  B 
of  Part  430.  Waiver  is  requested  for 
electronically  controlled,  gas-fueled,  forced- 
air  condensing  furnaces. 

These  innovative  new  furnaces  will  be 
indentifiable  as  the  58SXB  series  (Carrier 
brand)  and  398B  series  (Bryant,  Day  &  Night 
and  Payne  brands). 

The  furnace  models  described  above  utilize 
a  self-calibrating  variable-speed  circulating 
air  blower  control  system.  This  blower 
control  system  is  capable  of  providing 
constant  air  flow  independent  of  external 
static  pressure  (up  to  the  maximum  external 
static  pressure  specified  on  the  furnace  rating 
plate).  The  attached  blower  curve  compares  a 
typical  blower  curve  to  that  produced  by  the 
constant  airflow  blower  control.  Also, 
attached  is  the  patent  application  describing 
the  proprietary  blower  control  method. 
Please  recognize  that  the  information 
provided  in  that  patent  application  is  a 
confidential  trade  secret  of  Carrier 
Corporation,  and  confidential  treatment  by 
DOE  is  therefore  requested.  In  accordance 
with  prescribed  procedures,  only  a  single 
copy  of  that  confidential  information  is  being 
submitted  herewith. 

Since  the  blower  control  is  programmed  to 
provide  constant  airflow,  the  circulating  air 
temperature  rise  across  the  furnace  is  also 
constant.  For  the  furnace  models  described, 
the  blower  provides  a  constant  temperature 
rise  that  is  equal  to  the  nominal  temperature 
rise  specified  on  the  furnace  rating  plate. 

The  procedures  described  in  DOE  10  CFR, 
Part  430,  Appendix  N  specify  that  a 
condensing  furnace  be  tested  at  the 
maximum  temperature  rise,  which  is  typically 


IS  degrees  F  above  the  nominal  rise.  The 
furnace  models  described  above,  having  a 
constant  airflow  blower  control,  are 
programmed  to  operate  at  the  nominal  air 
temperature  rise.  Therefore.  Carrier  requests 
a  waiver  from  the  maximum  air  temperature 
rise  requirement  for  condensing  furnace  in 
favor  of  the  nominal  air  temperature  rise. 

Carrier  Corporation  has  devoted  over  four 
years  to  the  development  of  this  new  furnace 
series  at  a  cost  exceeding  even  figures.  The 
advantages  to  consumers  of  the  innovative 
design  utilizing  electronically  commutated 
draft  inducer  and  blower  motors  are  an 
improvement  of  approximately  two 
percentage  points  AFUE,  approximate  80% 
reduction  in  electric  consumption  and 
significantly  lower  sound  levels  when 
compared  to  Carrier's  current  lines  of  single 
speed  condensing  furnaces.  The  required 
testing  at  the  maximum  temperature  rise 
would  require  the  development  of  special 
software  for  use  in  test  purposes  only  and 
which  would  not  reflect  performance  in 
actual  consumer  use  and  would  understate 
the  efficiency  of  the  equipment.  Economic 
hardship  and  competitive  disadvantage  to 
Carrier  would  therefore  result. 

Carrier  is  not  aware  of  any  other 
manufacturer(s)  who  offer  for  sale  in  the 
United  States  furnaces  which  incorporate  a 
self-calibrating  variable-speed  circulating  air 
blower  control  system. 

Respectfully, 

Edward  A.  Baily, 

Director,  Government  and  Industry  Relations. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Pesticide  Totoranoc  PMitions 

agency:  Enviroraaentel  Protectioa 
Agency  (EPA). 

action:  Nofice. 

SUMMMRt:  Tins  notice  announces  4he 
filing  of  pe^icide  petitkms  (H*J  and/or 
food  and  feed  additvre  pe««6onB  (FAP) 
proposing  the  establtshinent  of 
tolerances  «odyitr  p^fafattioBS  far 
residues  of  certain  pesticide  chemicals 
in  or  oo  oertam  agiicuUttral 
comnodities. 

l^oAct  managar 


ABOBESS:  Bjf  mail,  siibniit  writteo 
comments  to:  Information  Services 
Section.  Program  Management  and 
Support  Oivisian  tTS-757C|.  Office  of 
Pesticide  I¥ograms.  Environmeiital 
Protection  Agency,  401  M  St.  SW.. 
Washington,  DC  30460. 

In  person,  bring  comments  to'  Rm.  23d, 
CM  #2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202. 

Information  submitted  as  a  comiaeiit 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Infomation"  (CBI). 
In/ormation  so  maiiced  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CfH  Part  2.  A 
copy  of  the  comment  that  does  not 


contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT.  By 

mail:  Registration  Division  (TS-767C). 
Alfn.:  Product  Manager  (PM)  named  in 
the  petition.  Environmental  Protection 
Agency,  Office  of  Pesticide  Programs. 
401  M  SL  SW..  Washington,  DC  2048a 
In  person,  contact  the  fM  named  in 
each  petition  at  the  following  office 
location/telephone  number 


Damis  E«MRk  fn»  12) .... 
G«orga  URBCcalMil  t«|_ 

Joseph  Tavwto  (PM  17) 

Lo«  Rossi  (PM  21) 

Richard  MoaMtert  (Phi  'saji' 


OHsa  tacatnt^MaohDneoa. 


Rm.  202.  CM  «.  703-«7.-23Be_ 
Rm.  204,  CM  #2,  70»-557-2«».. 
Rm.  207.  OM  #2.  7«»'457.cg80.. 
Rm.  SW,  CM  «,  »».S67-H0S_ 
Rm.  337.  CM  $2.  703-5S7-H30_ 


EPA.  1821  Jetleraon  Oatiii 
T)D. 
OD. 
Oa. 
Do. 


Hwy,  Aiintlon.  VA  22202. 


SUPPt^MENTAMV  MtTOMM-nON:  EPA  has 

received  pesticide  aad/or  food  and  feed 
additive  petitions  «8  follows,  projrasing 
the  establishment  and  or  aneadnieat  of 
tolerances  or  regulations  for  residues  of 
certain  pesticide  chemicals  in  or  on 
certain  agricultural  commodities. 

Initial  Fliiigs 

1.  PP  7F3538.  Coopeta  Aiwnal  Health, 
Inc..  2000  South  ll(k  St.,  Kansas  City,  KS 
66103.  proposes  amending  40  CFR  Part 
180  by  establishing  a  regulation  to 
permit  the  residues  of  the  insecticide 
cyhalothrin  n-H,S)<j/p/jo-cyano-3- 
phenoxybenzyl  (liJ,3R;  IS,  3S]-3-(Z-2- 
chloro-3.3,3-trifluoro-prop-l-enyl)-2.2- 
dimethyl-cyclopropanecarboxylate)  in 
cattle  fat  atO.05  ppm.  cattle  meat  and 
meat  byproducts  at  0.01  ppm.  "Hie 
proposed  analytical  method  for 
determining  resitiues  is  gas 
chromatography.  (PM  15J. 

2.  PP  7F354a  e.1.  Db  Pont  De  ffemoBre 
&  Co.,  ioo.  Agricuttural  Products 
Department,  Barley  Mill  Plaza.  Walker's 
Mill  Building,  Wibniogton,  0£  19696. 
proposes  amending  40  CFR  Part  160  by 
establishing  «  regulation  to  permit  the 
residues  of  the  herbicide  DPX-L53O0 
(methyl  2-|[([./V-(4-methoxy-6-methyl- 
l,3,5-triazin-2-yl)  methylaminoj 
carbonylJaminojsulfonyl]benzoate)  in  or 
on  wheat  ,grain  at  0.05  ppm,  wheat  straw 
at  0.1  ppm,  barley  grain  at  0.05  ppm,  and 
barley  straw  at  0.1  ppm.  The  proposed 
analytical  method  for  determining 
residues  is  liquid  chromatography.  (PM 
23). 

3.  PP  7G3541.  Dow  Chemical  U.S.A., 
Agricultural  Products  Department,  P.O. 


Box  ITOa.  KCitHand.  MI  46640,  proposes 
amending  40  CFR  Part  188  by 
establishing  a  regulation  to  permit  the 
residues  of  the  beHacide  flaroxy|iyr  (4- 
amino-3,5-dicUaro-^ffaioro-2-pyTi£nyl- 
oxyacetic  acidj  nethylheptyl  ester  in  or 
on  forage  grasses  and  grass  hay  at  400 
parts  per  miiiion  (ppm}:  mi]&  at  ai  pfxn; 
meat,  fat,  aad  meat  bypnocfocts  exnept 
kidney  of  cattle,  goats,  hogs,  horses,  and 
sheep  at  6.2  ppm;  and  Udney  ol  cattle, 
goats,  ho^  horses,  ami  sheep  at  2.0 
ppm.  The  proposed  analytical  method 
for  determining  residoes  is  gas 
chromatography  using  electnon  capture 
detection.  (FM  23). 

4.  PP  7F3S42.  Rhone-Pootenc  Inc. 

I  Agrocbemical  Division.  P.O.  Box  125. 
Black  Horse  Lane.  Monmouth  Junction. 
N),  proposes  amending  40  CFR  180399 
by  establidung  a  regulation  to  permit 
the  residues  of  the  fongicide  iprodione 
([3-(3.5-dichlorophenyl)-A^-(l- 
methylethyl)-2,4-dioxo-l- 
imidazolidinecarboximide]],  its  isomer 
(3-(l-methylethyl)-7V-<3,5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazolidinecarboximide],  and  its 
metabolite  (3-(3,5-dichlorophenyl)-2.4- 
dioxo-1-imidazolidinecarboximideJ,  in 
or  on  caneberries  at  25.0  ppm.  The 
proposed  analytical  method  for 
determining  residues  is  gas  liquid 
chromatography  using  an  electron 
capture  detector.  (PM  23). 

5.  PP  7F3545.  Rhone-Poulenc.  Inc.. 
Agrocbemical  Division,  Monmouth 
Junction,  NJ  08852,  proposes  amending 
40  CFR  180.399  by  establishing  a 
regulation  to  permit  the  residues  of  the 
fungicide  iprodione  ((3-(3.5- 


dichlonophenyl)-A/H[l-raelhylethyl}-2.4- 
dioxo-1-imidazolidinecarboxinBdeJ),  its 
isomer  [3-(l-a»ethyl-ethylj-,A435- 
dichlorophMiyl}-2,4-dioxo-l- 
imidazolidinecarboximide].  and  its 
metabohte  (3-(3.5-dichlorophenyJ)-Z4- 
dioxo-1-imidazoli-dinecarboximideJ  in 
or  on  tomatoes  at  3.0  ppm.  The  proposed 
analytical  method  for  determining 
residues  is  gas  liquid  chroflMtqeraphy. 
(PM21). 

6.  PP  7F3546.  FMC  Corp..  Agricultural 
Chemical  Group.  2000  Market  St.. 
Philadelphia,  PA  19163.  proposes 
amending  40  CFR  Part  180  by 
establishing  a  regulation  to  permit 
residues  of  the  insecticide  bifenthrin  (2- 
methyl(l,l'-biphenylj^-yl)methyl-3-(2- 
chloro-3,3,3-triflaoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate)  and 
its  metabolite,  4'hydroxy  in  or  on  com 
(field,  seed,  pop)  grain  at  0.05  ppm. 
silage  (forage)  at  2X)  ppm.  stover 
(fodder)  at  4.0  ppm,  milk  at  0.02  ppm. 
milk  fat  at  0.20  ppm,  meat  at  0.10  ppm. 
fat  at  a30  ppm.  and  meat  bj^roducts  at 
0.10  ppm  of  goats,  hogs,  horses,  and 
sheep.  The  proposed  analytical  method 
for  determining  residues  is  gas 
chromatography.  (PM  15). 

7.  PP  7F3553.  Merck  Sharp  &  Dohme 
Research  Laboratories,  Division  of 
Merck  &  Co.,  Inc.,  Hillsborough  Rd.. 
Three  Bridges.  Nf  06887.  proposes 
amending  40  CFR  160.242  by 
establishing  a  regulation  to  permit  the 
residues  of  the  fungicide  thiabendazole 
(2-{4-thiazolyl)benzimidazole)  in  or  on 
corn  grain  at  20  ppm  and  the  revocation 
of  the  present  tolerance  of  10  ppm  on 
grapes.  The  proposed  analytical  mcithod 
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for  determining  residues  is  a  I 

spectrophotofluorometer.  (PM  21).  ! 

8.  PP  7F3560.  ICI  Americas.  Inc.. 
Agricultural  Products.  Concorde  Pike 
and  New  Murphy  Rd..  Wilmington.  DE 
19897,  proposes  amending  40  CFR  Part 
180  by  establishing  a  regulation  to 
permit  the  residues  of  the  insecticide 

( ±  )-o-cy ano-(3-phenoxyphenyl)  methyl 
( ±  )c/s-3-{Z-2-chloro-3.3.3-trifluoroprop- 

l-enyl)-2.2- 

dimethylcyclopropanecarboxylate  In  or 
on  wheat  grain  at  0.01  ppm.  sweet  com 
at  0.01  ppm.  sunflower  seeds  at  0.03 
ppm.  poultry  meat.  fat.  and  meat     | 
byproducts  at  0.01  ppm.  The  proposed 
analytical  method  for  determining 
residues  is  gas  liquid  chromatography. 
(PM  15). 

9.  PP  7F3570.  Texknit  Service  and 
Supply  Corp..  DBA/The  Continental 
Shelf.  Pleasant  Drive,  Lochmere,  NH 
03252.  proposes  amending  40  CFR  Part 
180  by  establishing  an  exemption  from 
the  requirement  of  a  tolerance  for  a 
seaweed  extract  derived  from  cytokinin. 
(PM  25). 

10.  FAP  7H5540.  Rhone-Poulenc,  Inc., 
Agrochemical  Division,  Monmouth 
Junction.  NJ  08852.  proposes  amending 
21  CFR  561.263  by  establishing  a 
regulation  to  permit  the  residues  of  the 
fungicide  iprodione  {[3-(3,5- 
dichlorophenyl)-/V-(l-methylethyl)-2,4- 
dioxo-1-imidazolidinecarboximidel),  its 
isomer  |3-(l-methyl-ethyl)-/V-(3,5- 
dichlorophenyl)-2.4-dioxo-l- 
imidazolidinecarboximide].  and  its 
metabolite  l3-(3.5-dichlorophenyl)-2,4- 
dioxo-l-imidazolidinecarboximide)  in  or 
on  tomato  pomace,  wet  at  15.0  ppm  and 
tomato  pomace,  dry  at  55.0  ppm.  The 
proposed  analytical  method  for     - 
determining  residues  is  gas  Uquid 
chromatography  (PM  21). 

11.  FAP  7H5541.  Merck  Sharp  &I 
Dohme  Research  Laboratories,  Division 
of  Merck  &  Co..  Inc..  Hillsborough  Rd.. 
Three  Bridges.  NJ  08887,  proposes 
amending  21  CFR  561.380  by 
establishing  a  regulation  to  permit  the 
residues  of  the  fungicide  thiabendazole 
|2-(4-thiazolyl)benzimidazole]  in  or  on 
com  bran  at  125  ppm.  com  fines  at  40 
ppm,  com  germ  at  30  ppm.  com 
soapstock  at  25  ppm,  and  the  revocation 
of  the  present  tolerance  of  150  ppm  on 
grape  pomace  (dry  or  wet).  (PM  21). 

12.  FAP  7H5543.  ICI  Americas,  Inc.. 
Agricultural  Products.  Concorde  Pike 
and  New  Murphy  Rd.,  Wilmington.  DE 
19897.  proposes  amending  21  CFR  Part 
561  by  establishing  a  regulation  to 
permit  the  residues  of  the  insecticide 
( +  )-o-cyano-{3-phenoxyphenyl)  fiethyl 


( +  )c/s-3-(Z-2-chloro-3.3.3.-trinuoroprop- 

l-enyl-2.2- 

dimethylcyclopropanecarboxylate  in  or 
on  sunflower  hulls  at  0.7  ppm  and 
sunflower  oil  at  0.05  ppm.  (PM  15). 

13.  FAP  7H5544.  BASF  Corp.. 
Chemicals  Division,  100  Cherry  Hill  Rd.. 
Parsipanny.  NJ  07054,  proposes 
amending  21  CFR  561.197  by 
establishing  a  regulation  to  permit  the 
residues  of  the  herbicide  NJ^- 
dimethylpiperdinium  chloride  in  or  on 
raisins  at  6  ppm,  raisin  waste  at  26  ppm. 
and  pomace,  wet  and  dry  at  3  ppm.  (PM 
25). 

14.  FAP  7H5545.  FMC  Corp.. 
Agricultural  Chemical  Group.  Research 
and  Development  Department.  2000 
Market  St..  Philadelphia.  PA  19103, 
proposes  amending  21  CFR  Part  193  by 
establishing  a  regulation  to  permit  the 
residues  of  carbosulfan  (2.3-dihydro-2.2- 
dimethyl-7-benzofuranyl 
[(dibutylamino)thio]methylcarbamate; 
and  its  carbamate  cholinesterase 
inhibiting  metabolites,  carbofuran  (2,3- 
dihydro-2.2-dimethyl-7-benzofuranyl-/J- 
methylcarbamate)  and  3-hydroxy- 
carbofuran(2,3-dihydro-2,2-dimethyl-3- 
hydroxy-7-benzofuranyl-77- 
methylcarbamate)  in  or  on  dried  hops  at 
15.5  ppm  total  residues  of  carbofuran 
consisting  of  3.5  ppm  parent 
(carbosulfan)  and  12.0  ppm  of  its 
cholinesterase  inhibiting  metabolites, 
carbofuran  and  3-hydroxycarbofuran,  of 
which  no  more  than  1.0  ppm  is 
carbofuran.  (PM  12). 

15.  PP8F3572.  MAAG  Agrochemical, 
Research  and  Development.  HLR 
Sciences.  Inc..  P.O.  Box  X,  Vero  Beach, 
FL  32961-3023.  proposes  amending  40 
CFR  Part  180  by  establishing  a 
regulation  for  the  residues  of  the 
insecticide  fenoxycarb-ethyl  (2-(4- 
ethyl)carbamate  in  or  on  grass  and  grass 
hay  at  0.30  ppm  and  citms  fruits  (as  a 
group)  at  0.05  ppm.  The  proposed 
analytical  method  for  determining 
residues  is  column  chromatography.  (PM 
17). 

Dated:  November  10, 1987. 
Edwin  F.  Tinsworth, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 
[PR  Doc.  87-26916  Filed  11-24-87;  8:45  am] 

BILUNO  CODE  SSeO-SO-M 


action:  Notice. 


[OPP-180746:  FRL-3294-3) 

Pesticide  Programs;  Annual  Report  on 
Crisis  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  This  notice  summarizes  the 
number  of  crisis  exemptions  declared 
and  the  number  of  crisis  exemptions 
revoked  during  the  fiscal  year  1987. 
State  and  Federal  agencies  issued  33 
crisis  exemptions  authorizing 
unregistered  pesticide  uses  in 
accordance  with  the  regulations  in  40 
CFR  166.40  pursuant  to  section  18  of 
FIFRA.  During  this  same  time  period, 
EPA  revoked  the  crisis  provision  for  use 
of  two  pesticides.  This  annual  report  is 
required  under  40  CFR  166.49. 

FOR  FURTHER  INFORMATION  CONTACT 

Donald  R.  Stubbs,  Registration  Division 
(TS-767C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.,  SW..  Washington.  DC  20460. 

Office  location  and  telephone  number: 
Rm.  716,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway.  Ariington,  VA  22202, 
(703)-557-1806. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  pursuant  to  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  require  EPA  to  issue 
armually  a  notice  for  publication  in  the 
Federal  Register  that  summarizes  the 
number  of  crisis  exemptions  declared 
and  the  number  of  crisis  exemptions 
revoked. 

Subpart  C  of  40  CFR  Part  166  sets 
forth  the  regulations  dealing  with  crisis 
exemptions.  This  Subpart  allows  the 
head  of  a  Federal  or  State  agency  to 
issue  a  crisis  exemption  in  situations 
involving  an  unpredictable  emergency 
situation  when:  (1)  An  emergency 
condition  exists,  and  (2)  the  time 
element  with  respect  to  the  application 
of  the  pesticide  is  critical,  and  there  is 
not  sufficient  time  either  to  request  a 
specific,  quarantine,  or  public  health 
exemption  or.  if  such  a  request  has  been 
submitted,  for  EPA  to  complete  review 
of  the  request.  This  Subpart  also 
provides  for  EPA  review  of  crisis 
exemptions  and  revocation  of  individual 
crisis  exemptions  or  the  authority  of  a 
State  and  Federal  agency  to  utilize  the 
crisis  provisions. 

During  the  fiscal  year  1987  (October  1, 
1986  through  September  30. 1987).  a  total 
of  33  crisis  exemptions  were  declared  by 
State  and  Federal  agencies.  A 
breakdown  of  the  crisis  declarations  by 
State/Federal  agencies  follows: 


SM*>FadBral  agency 

Arizona 

Arliantaa. -„,,,,...   , 

CaMomia. _ „ ] 

Rorida 

Georgia .. 

knm 

Louisiana 


Massachusetts.. 

Micliigan 

Minnesota „ 

North  Carolina.. 
North  0*aH._ 


Oregon.. 
Texaa_ 


U9tM 

Washington- 


No  0*  y<s» 
exemptionft 


Pesticide 


During  the  1987  fiscal  year.  EPA 
revoked  the  authority  of  Florida  to 
utilize  the  crisis  provision  for  the  use  of 
mancozeb  on  mangos  and  Louisiana  to 
utilize  the  crisis  provision  for  the  use  of 
triadimefon  on  stravvberries. 
Additionally,  the  authority  of 
Massachusetts  to  declare  a  future  crisis 
use  of  sodium  fluoalominate  on  potatoes 
is  currently  under  review. 

AuAority:  7  U.S.C.  136. 

Dated:  November  10. 1987. 
Douglas  D.  Campt, 

Director,  Office  afl^sticide  Pn^gixuns. 
[PR  Doc  «7-2en7  FUed  11-24-87;  &4S  am) 

BILLING  CODE  S560-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Subnritted  to  Office  of 
Management  and  Budget  for  Review 

November  18, 1987. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  flie 
Paperwork  Reduction  Act  [44  U.S.C. 
3501  et  seq.). 

Copies  of  the  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800.  2100  M  Street 
NW..  Suite  140,  Washington,  DC  20037. 
For  further  mformation  on  diese 
submissions  contact  Terry  Johnson, 


Site 


Linuron 

Sethoxydim 

Hexakis 

Malathan 

Phosdcin 

N^^rofflazme .....,».. 

Iprodione 

Mancozeb 

Sodium  chlorale.. 
Permethrin 


Sodkaa  chtonta- 
Sodium  cMorata  . 


Iprodione 

Tnadimelon 

Sodium  fluoaluminata .. 

Sodium  chlorale _.. 

SodJum  ONoiMe 

SMhoxydim 

litoMbuiin _._. 

Sooiuw  tMoitte .___ 

Sethoxydim 

Selhoxydlm.. 


Sodium  cMarale . 

Botean 

Iprodione 

Permelhnn.. 
Oiazinon 


<2|. 


Fenvaleratji 


Asparagus. 

Snap  beans. 

Watermekxi. 

Persimmons. 

Pumpkins. 

TomMoes. 

Carrots 


Southern  peas 

Peas 

Southern  peas/krm  beans. 

Dry  edible  beans. 

Gram  sorghum. 

Rca. 

Stiawbemea. 

Potatoes. 

Dry  edible  beans. 

Dry  beans. 

Irish  potatoes. 

Lentils. 

Wheat 


Snapbeans. 

Bwofc.eyed  pees. 

Southern  peas. 

Peanms. 

Rice. 

Kale.  koMabi.  •  nustard 

Fnali  Vegs. 

Prut  a  Vegs. 

Cranberhas. 

Ginseng. 


Federal  Comnnuncations  Commission, 
(202)  634-1S35.  Persons  wishing  to 
comment  on  these  information 
collections  should  contact  J.  Timothy 
Sprehe,  Office  of  Management  and 
Budget  Room  3235  NEOB,  Washington, 
DC  20503,  (202J  395-4814. 
OMB  Number  None. 
Title:  Proposal  for  State  and  Local 
Public  Safety  Agencies  to  Develop 
Regional  Plans  that  Define  their 
Electromagnetic  Spectrum 
Requirements  and  Use  of  Frequencies 
Allocated  for  Public  Safety  Use 
(Notice  of  Proposed  Rulemaking,  Gen. 
Doc.  No.  82-112] 
Action;  New  collection 
Respondents:  State  or  local  governments 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden:  48 
Respondents;  15,360  Hours 
Needs  and  Uses:  This  proposal  will 
require  public  safety  agencies  to 
submit  to  the  Commission  regional 
plans  for  their  areas.  The  regional 
plans  will  define  electromagnetic 
spectrum  requirements  and  how  the 
agencies  plan  to  u«e  the  frequencies 
allocated  for  public  safety  use. 
OMB  Number  3060-02B6 
Title:  Section  80.302— Notice  of 
discontinuance,  reduction,  or 
impairment  of  service  involving  a 
distress  watch 
Action:  Extension 

Respondents:  Individual  or  households, 
state  or  local  governments,  businesses 
(including  small  businesses),  and  mm- 
profit  institutifuis 
Frequency  of  Response:  On  occasion 


Estimated  Annual  Burden:  160 
Respondents;  160  Hours 

Needs  and  Uses:  This  requirement  is 
necessary  to  ensure  that  the  U.S. 
Coast  Guard  is  informed  when  a  coast 
station  which  is  responsible  for 
maintaining  a  listening  watch  on  a 
designated  marine  distress  and  safety 
frequency  discontinues,  reduces,  or 
impairs  its  communication  services. 
This  notification  allows  the  Coast 
Guard  to  seek  an  alternate  means  of 
providing  radio  coverage  to  protect 
the  safety  of  Ufe  and  property  at  sea 
or  object  to  the  planned  diminution  of 
service. 

OMB  Number  3060-0289 

Title:  Section  76.601.  Performance  Tests 

Action:  Revision 

Respondents:  Business  (including  small 
businesses] 

Frequency  of  Response:  Recordkeeping 
requirement 

Estimated  Annual  Burden:  3.816 
Recordkeepers;  57.240  Hours 

Needs  and  Uses:  Cable  television 
system  operators  must  make  signal 
leakage  measurements  at  least  once 
each  calendar  year  and  maintain  the 
results  of  tests  at  local  business 
offices.  This  data  is  used  by 
Commission  field  inspectors  to  ensure 
that  no  signal  leakage  problems  exist 
which  could  cause  interference  to 
safety-of-hfe  radio  frequencies. 
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Fedpral  Communications  Commission 

William ).  Tricarico. 

Secretary: 

|FR  Doc.  87-27071  Filed  11-24-87:  8:45  am) 

RLUNG  CODE  •712-01-M 


By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghlzzoni, 
Assistant  Secretary. 
(FR  Doc.  87-27180  Filed  11-24-87:  8:45  am| 

BiUJNQ  CODE  C720-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD        '"o.  AC-675:  FHLBB  No.1794] 

Deer  Park  Federal  Savings  and  Loan 
Association;  Final  Action;  Approval  of 
Conversion  Application 

November  18, 1987. 

Notice  if  hereby  given  that  on 
November  10. 1987,  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Deer  Park  Federal 
Savings  and  Loan  Association, 
Cincinnati.  Ohio  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the  Office 
of  the  Secretariat  at  the  Federal  Home 
Loan  Bank  Board.  1700  G  Street,  NW.. 
Washington.  DC  20552.  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Cincinnati.  2000 
Atrium  U.  221  East  4th  Street.  Cincinnati. 
Ohio  45202. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 
Assistant  Secretary. 
[FR  Doc.  27181  Filed  11-24-87:  8:45  am] 

BILUNG  CODE  672<H)1-M 


INo.  AC-677;  FHLBB  No.  3663] 

Anniston  Federal  Savings  and  Loan 
Association;  Final  Action;  Approval  of 
Conversion  Application 

November  la  1987. 

Notice  is  hereby  given  that  on 
November  10, 1987,  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Anniston  Federal  Savings 
and  Loan  Association,  Anniston, 
Alabama,  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  of  the  Federal  Home  Loan 
Bank  Board.  1700  G  Street.  NW.. 
Washington.  DC  20552.  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Atlanta.  1475 
Peachtree  Street,  NE..  Atlanta,  Georgia 
30309. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 
Assistant  Secretary. 
|FR  Doc.  87-27179  Filed  11-24-87:  8:45  am 

BHXMG  CODE  S730-01-M 


(No.  AC-684:  FHLBB  No.  2168] 

Cargill  Bank  of  Connecticut;  Final 
Action;  Approval  of  Conversion 
Application 

November  18. 1987. 


Notice  is  hereby  given  that  on 
November  12. 1987.  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Cargill  Bank  of 
Connecticut.  Putnam,  Connecticut  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
applicution  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board,  1700  G 
Street.  NW..  Washington.  DC  20552  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  Boston, 
One  Financial  Center,  20th  Floor, 
Boston,  Massachusetts  02110. 


By  the  Federal  Home  Ixjan  Bank  Board. 
lohn  F.  Ghizzoni. 

Assistant  Secretary. 

[FR  Doc.  27182  Filed  11-24-87;  8:45  am) 

BILLING  CODE  6720-01-M 


(No.  AC-672;  FHLBB  No.  5896] 

First  Federal  Savings  Bank  of 
Tennessee;  Final  Action;  Approval  of 
Conversion  Application 

November  18, 1987. 

Notice  is  hereby  given  that  on 
November  12, 1987,  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  First  Federal  Savings  of 
Tennessee.  TuUahoma.  Tennessee,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street.  NW.,  Washington.  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of 
Cincinnati.  2000  Atrium  U.  221  E.  4th 
Street,  Cincinnati,  Ohio  45202. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 
[FR  Doc.  87-27183  Filed  11-24-87;  8:45  am] 

BILUNG  CODE  C720-01-M 


(No.  AC-673;  FHLBB  No.4207] 

First  Federal  Savings  and  Loan 
Association  of  Georgetown;  Final 
Action  Approval  of  Conversion 
Application 

November  18. 1987. 

Notice  if  hereby  given  that  on 
November  12. 1987.  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  First  Federal  Savings  and 
Loan  Association,  of  Georgetown. 
Georgetown.  South  Carolina  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street.  NW..  Washington,  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  Atlanta. 
1475  Peachtree  Street.  NE..  Atlanta. 
Georgia  30348. 


(No.  AC-680;  FHLBB  No.  3766] 

First  Savings  Bank,  F.S.B.;  Final  Action; 
Approval  of  Conversion  Application 

November  18. 1987. 

Notice  is  hereby  given  that  on 
November  12. 1987,  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  First  Savings  Bank.  F.S.B.. 
Hickory.  North  Carolina,  for  permission 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the  Office 
of  the  Secretariat  at  the  Federal  Home 
Loan  Bank  Board.  1700  G  Street.  NW.. 
Washington.  DC  20552.  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Atlanta,  1475 
Peachtree  Street,  NE.,  Altanta.  Georgia 
30309. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Gliizzoni, 
Assistant  Secretary. 

(FR  Doc.  87-27184  Filed  11-24-87:  8:45  am] 
BILUNG  CODE  •720-01-M 


(No.  87-686;  FHLBB  No.  2407] 

Forrest  City  Federal  Savings  and  Loan 
Association;  Final  Action;  Approval  of 
Conversion  Application 

November  18. 1987. 

Notice  is  hereby  given  that  on 
November  12. 1987.  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Forrest  City  Federal 
Savings  and  Loan  Assocation,  Forrest 
City,  Arkansas,  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the  Office 
of  the  Secretariat  at  the  Federal  Home 
Loan  Bank  Board,  1700  G  Street.  NW.. 
Washington.  DC  20552.  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Dallas.  500  E  John 
Carpenter  Freeway.  Irving.  Texas  75062. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 

Assistant  Secretary. 

(FR  Doc.  87-27185  Filed  11-24-87;  8:45  am) 

BILLING  CODE  6720-01-M 


(No.  87-676;  FHLBB  No.  0287] 

Granville  Federal  Savings  and  Loan 
Association;  Final  Action;  Approval  of 
Conversion  Application 

November  18, 1987. 

Notice  is  hereby  given  that  on 
November  10, 1987.  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Granville  Federal  Savings 
and  Loan  Assocation,  Oxford,  North 
Carolina,  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  at  the  Federal  Home  Loan 
Bank  Board,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Atlanta.  1475 
Peachtree  Center  Station,  NE..  Atlanta. 
Georgia  30309. 

By  the  Federal  Home  Loan  Bank  Board. 
)ohn  F.  Ghizzoni, 

Assistant  Secretary. 

[FR  Doc.  87-27187  Filed  11-24-87;  8:45  am| 

BILLING  CODE  6720-01-M 


(No.  AC-681,  FHLBB  No.  2092] 

Franklin  Savings  and  Loan  Co.;  Final 
Action;  Approval  of  Conversion 
Application 

November  18, 1987. 

Notice  is  hereby  given  that  on 
November  12, 1987,  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Franklin  Savings  and 
Loan  Company.  Cincinnati.  Ohio,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board,  1700  G 
Street,  NW.,  Washington,  DC.  20552.  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of 
Cincinnati,  2000  Atrium  IL  221  E.  4th 
Street,  Cincinnati,  Ohio  45202. 

By  the  Federal  Home  Loan  Bank  Board. 
Idin  F.  Ghizzoni, 

Assistant  Secretary. 

|FR  Doc.  87-27186  Filed  11-24-87;  8:45) 

BILLING  CODE  6720-01-M 


(No.  AC-683;  FHLBB  No.  6557] 

Griffin  Federal  Savings  and  Loan 
Association;  Final  Action;  Approval  of 
Conversion  Application 

November  18, 1987. 

Notice  is  hereby  given  that  on 
November  12, 1987,  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  of  his  designee,  approved  the 
application  of  Griffin  Federal  Savings 
and  Loan  Association.  Griffin,  Georgia 
for  permission  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  secretariat  at  the 
Federal  Home  Loan  Bank  Boad,  1700  G 
Street.  NW..  Washington,  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  Atlanta. 
1475  Peachtree  Street,  NE.,  Atlanta. 
Georgia  30309. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 
Assistant  Secretory. 

|FR  Doc.  87-27188  Filed  11-24-87;  8:45  am) 
BILLING  CODE  6720-01-M 


(No.  AC-674;  FALBB  No.  5168] 

Haywood  Savings  and  Loan 
Association;  Final  Action;  Approval  of 
Conversion  Application 

November  18. 1987. 

Notice  is  hereby  given  that  on 
November  6. 1987.  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved,  the 
application  of  Haywood  Savings  and 
Loan  Association,  Wynesville.  North 
Carolina,  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  at  the  Federal  Home  Loan 
Bank  Board.  1700  G  Street.  NW.. 
Washington,  DC  20552  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Atlanta.  1475 
Peachtree  Street.  NE.,  Atlanta,  Georgia 
30348. 

By  the  Federal  Home  Loan  Bank  Board. 
Jotin  F.  Ghizzoni 
Assistant  Secretary. 
|FR  Doc.  87-27189  Filed  11-24-67:  8:45  am| 

BILUNG  CODE  C720-01-M 


(No.  AC-682;  FHLBB  No.  7555] 

Homestead  Savings  and  Loan 
Association;  Final  Action;  Approval  of 
Conversion  Application 

November  18, 1987. 

Notice  is  hereby  given  that  on 
November  12. 1987,  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Homestead  Savings  and 
Loan  Association.  Portsmouth.  Virginia, 
for  permission  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street,  NW..  Washington.  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  Atlanta. 
1475  Peachtree  Street,  NE.,  Atlanta. 
Georgia  30348. 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzoni 
Assistant  Secretary. 

|FR  Doc.  87-27190  Filed  11-24-87:  8:45  am| 
BILUNG  COOE  6720-01-M 
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45243 


(No.  AC-«79-,  FHLAB  No.  21551 

Pioneer  Savings  and  Loan  Association; 
Final  Action;  Approval  of  Convorsion 
Application 

November  18, 1987. 

Notice  is  hereby  given  that  on 
November  12, 1987.  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Pioneer  Savings  and  Loan 
Association.  Racine.  Wisconsin,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street.  NW..  Washington.  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of 
Chicago,  111  East  Wacker  Drive.  Suite 
800.  Chicago,  Illinois  60601. 

By  the  Federal  Home  Loan  Bank  Board. 

]ohn  F.  Ghizzoni, 

Assistant  Secretary. 

|FR  Doc.  87-27191 11-24-87;  8:45  am] 

MLUNG  COOC  (TZIMII-M 


[No.  AC-687;  FHLBB  No.  6283] 

Sycamore  Savings  and  Loan  Co.;  Final 
Action;  Approval  of  Conversion 
Application 

November  18, 1987. 

Notice  is  hereby  given  that  on 
November  12. 1987.  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
appHcation  of  The  Sycamore  Savings 
and  Loan  Company,  Cincinnati.  Ohio, 
for  permission  to  convert  to  the  stock 
form  of  organizaiton.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street  NW..  Washington.  DC  20552  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of 
Cincinnati.  2000  Atrium  II.  221  E.  4th 
Street,  Cincinnati.  Ohio  45202. 

By  the  Federal  Home  L,oan  Bank  Board. 
John  F.  Ghizzoni, 

Assistant  Secretary. 

[FR  Doc.  87-27193  Filed  11-24-67;  8:45  am) 

BILUNG  COOC  6720-01-M 


(No.  AC-678;  FHLBB  No.  1783]  | 

Security  Federal  Savings  and  Loan 
Association;  Final  Action;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
November  11. 1987.  the  Otfice  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General    j 
Counsel  or  his  designee,  approved  the 
application  of  Security  Federal  Savings 
and  Loan  Association.  Cleveland.  Ohio 
for  permission  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspect  on 
at  the  office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street  NW..  Washington.  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of 
Cincinnati.  2000  Atrium  II.  221  E. 
Street.  Cincinnati.  Ohio  45202. 


4th 


By  the  Federal  Home  Loan  Bank  Board. 

lohn  F.  Ghizzoni, 

Assistant  Secretary. 

(FR  Doc  87-27992 11-24-87:  8:45  amj 
MXMG  COOe  672)M)1-M 


(No.  AC-685;  FHLBB  No.  8208] 

Vanguard  Federal  Savings  and  Loan 
Association;  Final  Action;  Approval  of 
Conversion  Application 

November  18. 1987. 

Notice  is  hereby  given  that  on 
November  12. 1987.  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Vanguard  Federal  Savings 
and  Loan  Association.  Baltimore. 
Maryland,  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  at  the  Federal  Home  Loan 
Bank  Board.  1700  G  Street.  NW., 
Washington,  DC  20552.  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Atlanta.  1475 
Peachtree  Street.  NE..  Atlanta.  Georgia 
30309. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 
[FR  Doc.  87-27194  Filed  11-24-87:  8:45  am] 

BILUNG  COOE  6720-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreement  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreements(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretay.  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  1 572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Comission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200060. 

Title:  Board  of  Commissioners  of  the 
Port  of  New  Orleans  Terminal 
Agreement. 

Parties: 

Board  of  Commissioners  of  the  Port  of 
New  Orleans 

Coastal  Cargo  Company.  Inc. 

Synopsis:  The  proposed  agreement 
provides  Coastal  Cargo  Company.  Inc.  a 
three  year  lease  of  the  Galvez  Street 
Wharf.  Shed  and  Rear  Apron  for  the 
purposes  of  loading  and  discharging 
cargo  to  or  from  ocean-going  vessels, 
barges  and  other  water  craft. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  19. 1987. 
Joseph  C  Polking. 

Secretary. 

[FR  Doc.  87-27096  Filed  11-24-87:  8:45  am] 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of 
September  22, 1987 

In  accordance  with  §  217.5  of  its  rules 
regarding  availability  of  information, 
there  is  set  forth  below  the  domestic 
policy  directive  issued  by  the  Federal 
Open  Market  Committee  at  its  meeting 
held  on  September  22. 1987.'  The 


'  Copies  of  the  Record  of  policy  actions  of  the 
Commillee  for  the  meeting  of  September  22, 1987. 
are  available  upon  request  to  The  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington.  DC  20551. 


directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 
The  information  reviewed  at  this  meeting 
suggests  on  balance  that  economic  activity  is 
expanding  in  the  current  quarter  at  a  pace 
similar  to  that  in  the  first  half  of  the  year. 
Total  nonfarm  payroll  employment  rose 
further  in  August  after  a  large  increase  in 
July.  The  civilian  unemployment  rate 
remained  at  6.0  percent,  well  below  its  level 
at  the  start  of  the  year.  Industrial  production 
increased  further  in  August  following  large 
gains  In  other  recent  months.  Consumer 
spending,  bolstered  by  a  rise  in  auto  sales, 
posted  a  large  increase  in  August.  Recent 
indicators  of  business  capital  spending  point 
to  some  strength,  particularly  in  equipment 
outlays.  Housing  starts  fell  in  August  to  a 
level  a  little  below  their  average  in  other 
recent  months.  Preliminary  data  suggest  that 
the  nominal  U.S.  merchandise  trade  deficit 
was  unchanged  in  July  from  its  June  level  but 
larger  than  the  second-quarter  average.  The 
rise  in  consumer  and  producer  prices  has 
slowed  in  recent  months,  reflecting  favorable 
price  developments  in  food  and  energy. 

Growth  of  the  monetary  aggregates 
strengthened  in  August,  but  for  1987  through 
August,  expansion  of  both  M2  and  M3 
remained  below  the  lower  ends  of  the  ranges 
established  by  the  Committee  for  the  yean 
growth  in  Ml  has  been  at  a  much  reduced 
pace  in  1987.  Expansion  in  total  domestic 
nonfinancial  debt  has  moderated  this  year. 
Interst  rates  have  risen  considerably  since 
the  meeting  on  August  18.  On  September  4. 
the  Federal  Reserve  Board  approved  an 
increase  in  the  discount  rate  from  5-V4  to  6 
percent.  In  foreign  exchange  markets,  the 
trade-weighted  value  of  the  dollar  in  terms  of 
the  other  G-10  currencies  has  depreciated  on 
balance  since  the  latest  meeting;  some  of  the 
decline  in  the  dollar  early  in  the  intermeeting 
period  was  later  reversed. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  reasonable  price  stability  over  time, 
promote  growth  in  output  on  a  sustainable 
basis,  and  contribute  to  an  improved  pattern 
of  international  transactions.  In  furtherance 
of  these  objectives  the  Committee  agreed  at 
its  meeting  in  July  to  reaffirm  the  ranges 
established  in  February  for  growth  of  5- 'A  to 
8-'/2  percent  for  both  M2  and  M3  measured 
from  the  fourth  quarter  of  1986  to  the  fourth 
quarter  of  1987.  The  Committee  agreed  that 
growth  in  these  aggregates  around  the  lower 
ends  of  their  ranges  may  be  appropriate  in 
light  of  developments  with  respect  to  velocity 
and  signs  of  the  potential  for  some 
strengthening  in  underlying  inflationary 
pressures,  provided  that  economic  activity  is 
expanding  at  an  acceptable  pace.  The 
monitoring  range  for  growth  in  total  domestic 
nonfinancial  debt  set  in  February  for  the  year 
was  left  unchanged  at  8  to  11  percent. 
For  1988,  the  Committee  agreed  on 
tentative  ranges  of  monetary  growth, 
measured  from  the  fourth  quarter  of  1987  to 
the  fourth  quarter  of  1988.  of  5  to  8  percent  for 
both  M2  and  M3.  The  Committee 
provisionally  set  the  associated  range  for 
growth  in  total  domestic  nonfinancial  debt  at 
7-V2  to  lO-Vi  percent. 

With  respect  to  Ml.  the  Committee 
recognized  that,  based  on  experience,  the 


behavior  of  that  aggregate  must  be  judged  in 
the  light  of  other  evidence  relating  to 
economic  activity  and  prices:  fluctuations  in 
Ml  have  become  much  more  sensitive  in 
recent  years  to  changes  in  interest  rates, 
among  other  factors.  Because  of  this 
sensitivity,  which  has  been  reflected  in  a 
sharp  slowing  of  the  decline  in  Ml  velocity 
over  the  first  half  of  the  year,  the  Committee 
again  decided  at  the  July  meeting  not  to 
establish  a  specific  target  for  growth  in  Ml 
over  the  remainder  of  1987  and  no  tentative 
range  was  set  for  1988.  The  appropriateness 
of  changes  in  Ml  of  the  behavior  of  its 
velocity,  developments  in  the  economy  and 
financial  market,  and  the  nature  of  emerging 
price  pressures.  The  Committee  welcomes 
substantially  slower  growth  of  Ml  in  1987 
than  in  1986  in  the  context  of  continuing 
economic  expansion  and  some  evidence  of 
greater  inflationary  pressures.  The 
Committee  in  reaching  operational  decisions 
over  the  balance  of  the  year  will  take  account 
of  growth  in  Ml  in  the  light  of  circumstances 
then  prevailing.  The  issues  involved  with 
establishing  a  target  for  Ml  will  be  carefully 
reappraised  at  the  beginning  of  1988. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
maintain  in  degree  of  pressure  on  reserve 
positions  sought  in  recent  weeks.  Somewhat 
greater  reserve  restraint  or  somewhat  lesser 
reserve  restraint  would  be  acceptable 
depending  on  indications  of  inflationary 
pressures,  the  strength  of  the  business 
expansion,  developments  in  foreign  exchange 
markets,  as  well  as  the  behavior  of  the 
aggregates.  This  approach  is  expected  to  be 
consistent  with  growth  in  M2  and  MS  over 
the  period  fix)m  August  through  December  at 
annual  rates  of  around  4  percent  and  around 
6  percent,  respectively.  Ml  is  expected  to 
continue  to  grow  relatively  slowly.  The 
Chairman  may  call  for  Committee 
consultation  if  it  appears  to  the  Manager  for 
Domestic  Operations  that  reserve  conditions 
during  the  period  before  the  next  meeting  are 
likely  to  be  associated  with  a  deferal  funds 
rate  persistently  outside  a  range  of  5  to  9 
percent. 

By  order  of  the  Federal  Open  Market 
Committee.  November  19. 1986. 
Normand  Bernard, 

Assistant  Secretary,  Federal  Open  Market 
Committee. 

[FR  Doc.  87-27146  Filed  11-24-87;  8:45  am] 

BILUNQ  CODE  0210-01-11 


Amity  Bancorp,  Inc.,  et  al.; 
Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8]  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 


Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  of  whether  consummation  of 
the  proposal  can  "reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

IJnless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  11, 1987. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue,  Boston.  Massachusetts 
02106: 

1.  Amity  Bancorp,  Inc.,  New  Haven. 
Connecticut;  to  engage  de  novo  through 
its  subsidiary.  Amity  Loans.  Inc..  New 
Haven.  Connecticut,  in  consumer 
Hnance  activities  pursuant  to 

§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  This  activity  will  be  conducted  in  the 
State  of  Colorado. 

2.  Cenvest,  Inc.,  Meriden.  Connecticut; 
to  engage  de  novo  in  making  and 
servicing  loans  and  other  extensions  of 
credit  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledgc.  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045: 

1.  Skandinaviska  Enskilda  Banken, 
Stockholm.  Sweden;  to  engage  de  novo 
through  its  subsidiaries.  FinansSkandic 
Corporation.  New  York,  in  the  extension 
of  credit  through  the  leasing  of  real 
property,  and  tlirough  Swedish  Suite 
Hotels.  New  York.  New  York,  in  the 
extension  of  credit  through  the  leasing 
of  persona]  or  real  property  pursuant  to 
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§  225.25(b)(5).  Comments  on  this 
application  must  be  received  by 
December  10. 1987. 

C.  pMleral  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1.  Susquehanna  Bancshares.  Inc., 
Lititz.  Pennsylvania;  to  engage  de  novo 
through  its  subsidiary.  Susque- 
Bancshares  Life  Insurance  Company. 
Phoenix.  Arizona,  in  the  reinsurance  of 
credit  life,  accident  and  health  insurance 
issued  in  connection  with  extensions  of 
credit  made  through  Applicant's  \ 

subsidiary  banks  pursuant  to 
§  225.25(b)(8)  of  the  Board's  Regulation 
Y. 

D.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  First  Busey  Corporation.  Urbana. 
Illinois;  to  engage  de  novo  through  its 
subsidiary.  First  Busey  Corporation 
Information  Services.  Inc..  Busey. 
Illinois,  in  data  processing  activities 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y. 

E.  Federal  Reserve  Bank  of 
Minneapolis  ()ames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Bamesville  Investment  \ 

Corporation,  Bamesville.  Minnesota:  to 
engage  de  novo  in  selling  annuities  and 
single  premium  life  insurance  to  the 
general  public  pursuant  to 
1 225.25(b)(8)(iii)  of  the  Boards 
Regulation  Y.  This  activity  will  be 
conducted  in  Bamesville.  Minnesota. 
Comments  on  this  application  must  be 
received  by  December  16, 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  19, 1987.  j 

James  McAfee.  | 

Associate  Secretary  of  the  Board. 
jFR  Doc.  87-27079  Filed  11-24-87:  8:45  am) 

BttJJNO  CODE  nW.OI-M 


Central  Bancshares  of  tti«  South,  Inc., 
et  al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding  < 

Companies  | 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulations  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  or  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)).  j 

Each  application  is  available  for  | 
immediate  inspection  at  the  Federal ' 
Reserve  Bank  indicated.  Once  the 


application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  officers  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  16, 1987. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW..  Atlanta.  Georgia 
30303: 

1 .  Central  Bancshares  of  the  South, 
Inc..  Birmingham,  Alabama;  to  acquire 
100  percent  of  the  voting  shares  of 
Compass  Bancshares,  Inc.,  Crosby, 
Texas,  and  Weslayan  Bancshares,  Inc., 
Houston,  Texas,  and  thereby  indirectly 
acquire  Weslayan  Bank,  N.A..  Houston. 
Texas.  Comments  on  this  application 
must  be  received  by  December  11. 1987. 

2.  SouthTrust  Corporation, 
Birmingham.  Alabama;  to  acquire  80 
percent  of  the  voting  shares  of  First 
National  Bancshares,  Inc.,  Jacksonville, 
Florida,  and  thereby  indirectly  acquire 
First  National  Bank  of  Jacksonville. 
Jacksonville.  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  Prisident)  230 
South  LaSalle  Street.  Chicago,  Ilinois 
60690: 

1.  Longview  Capital  Corporation, 
Newman,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  Chrisman 
Bancshare,  Inc.,  Chrisman,  Illinois,  and 
thereby  indirectly  acquire  State  Bank  of 
Chrisman,  Chrisman,  Illinois.  Comments 
on  this  application  must  be  reserved  by 
December  n,  1987. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Community  Bancorp.  Inc., 
Manchester,  Missouri;  to  acquire  99.77 
percent  of  the  voting  shares  of  First 
Bank  of  Red  Bud,  N.A.,  Red  Bud,  Illinois; 
20.32  percent  of  the  voting  shares  of 
Winchester  National  Bank,  Winchester, 
Illinois;  99.60  percent  of  the  voting 
shares  of  Roodhouse  National  Bank, 
Roodhouse,  Illinois;  90.45  percent  of  the 
voting  shares  of  Citizens  Stale  Bank, 
Pleasant  Hill.  Illinois;  24.97  percent  of 
the  voting  shares  of  Bank  of  Wellsville, 
Wellsville,  Missouri:  100  percent  of  the 
voting  shares  of  Three  Cities  Bancorp. 
Inc..  Manchester,  Missouri,  and  thereby 
indirectly  acquire  First  Bank  of  Chester, 


N.A..  Chester,  Illinois;  First  Bank  of 
Columbia,  N.A.,  Columbia,  Illinois;  First 
Bank  of  Carbondale,  Carbondale, 
Illinois;  100  percent  of  the  voting  shares 
of  Second  Illinois  Bancorp,  Inc., 
Manchester,  Missouri,  and  thereby 
indirectly  acquire  First  Bank  of  Fayette 
County,  Vandalia,  Illinois;  First  Bank 
and  Trust  Company  in  Greenville, 
Greenville,  Illinois;  and  First  Bank  and 
Trust  Company  of  O'Fallon,  O'Fallon, 
Illinois;  100  percent  of  the  voting  shares 
of  Third  Illinois  Bancorp,  Inc., 
Manchester,  Missouri,  and  thereby 
indirectly  acquire  First  Bank  of 
Lawrence  County,  N.A.,  Lawrenceville, 
Illinois;  and  First  Bank  of  Johnston  City, 
Johnston  City,  Illinois. 

2.  First  Nokomis  Bancorp,  Inc., 
Nokomis,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Nokomis,  Nokomis, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  19, 1987. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  87-27080  Filed  11-24-87:  8:45  am] 
BILUMG  CODE  621(H>1-M 


Deutsche  Bank  AG,  et  ai.;  Applications 
to  Engage  de  Novo  in  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)  (1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)  (8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)  (8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 


conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  10, 1987. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Deutsche  Bank  AG.  Frankfurt, 
Federal  Republic  of  Germany;  to  engage 
de  novo  through  its  subsidiary  Deutsche 
Credit  Corporation,  in  financing,  leasing, 
insurance  and  related  activities  and 
data  processing,  transmission,  data  base 
and  bookkeeping  services  pursuant  to 

§  225.25(b)(1),  (b)(5),  {b)(7).  and  (b)(8). 

2.  Key  Atlantic  Bancorp,  Albany,  New 
York;  to  engage  de  novo  through  its 
subsidiary.  Key  Bank  Life  Insurance 
Ltd.,  Phoenix,  Arizona,  in  underwriting, 
as  reinsurer,  of  credit  life  and  credit 
accident  and  health  insurance  directly 
related  to  extensions  of  credit  by  its 
subsidiaries  pursuant  to  §  225.25(b)(8)  of 
the  Board's  Regulation  Y. 

3.  KeyCorp.  Albany,  New  York;  Key 
Atlantic  Bancorp,  Albany,  New  York: 
and  Key  Bancshares  of  New  York  Inc., 
Albany.  New  York;  to  engage  de  novo 
through  its  subsidiary.  Key  Bank  Life 
Insurance  Ltd.,  Phoenix,  Arizona,  in 
underwriting,  as  reinsurer,  of  home 
mortgage  redemption  insurance  directly 
related  to  extensions  of  credit  by  their 
subsidiaries  pursuant  to  §  225.25(b)(1)  of 
the  Board's  Regulation  Y. 

4.  KeyCorp.  Albany,  New  York:  Key 
Atlantic  Bancorp,  Albany,  New  York; 
and  Key  Bancshares  of  New  York  Inc., 
Albany,  New  York:  to  engage  de  novo 
through  its  subsidiary.  Key  Bank  Life 
Insurance  Ltd.,  Phoenix,  Arizona,  in 
underwriting,  as  reinsurer,  of  credit  life 
and  credit  accident  and  health 
insurance  directly  related  to  extensions 
of  credit  by  their  subsidiaries  pursuant 
to  §  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW..  Atlanta,  Georgia 
30303: 

1.  Commerce  National  Corporation, 
Winter  Park,  Florida;  to  engage  de  novo 
in  extensions  of  credit  pursuant  to 


§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

2.  People  National  of  La  Folic  tte 
Financial  Corporation.  LaFollelte, 
Tennessee;  to  engage  de  novo  through 
its  subsidiary.  First  Peoples  Finance, 
Inc.,  LaFollette,  Tennessee,  in  industrial 
banking  activities  pursuant  to 
§  225.25(b)(2)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted 
primarily  in  Campbell  County, 
Tennessee,  and  the  adjointing  counties 
of  Clairborne  and  Anderson. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Grenada  Sunburst  System 
Corporation,  Grenada.  Mississippi;  to 
engage  de  novo  through  its  subsidiary, 
Sunburst  Financial  Services,  Inc., 
Jackson,  Mississippi,  in  making, 
acquiring,  or  servicing  loans  or  other 
extensions  of  credit  such  as  would  be 
made  by  a  consumer  finance  company 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y.  This  activity  will  be 
conducted  through  various  offices 
throughout  the  State  of  Mississippi. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota,  and  Norwest  Financial 
Services,  Inc.,  Des  Moines,  Iowa;  to 
engage  de  novo  in  making,  acquiring,  or 
servicing  loans  as  would  be  made  by  a 
credit  card  company  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

E.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Houston  Bancorporation.  Inc., 
Houston,  Texas:  to  engage  de  novo  in 
making,  acquiring,  and/or  servicing 
loans  for  itself  or  for  others  of  the  type 
made  by  a  mortgage  company  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y.  Comments  on  this 
application  must  be  received  by 
December  9, 1987. 

F.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  W.T.B.  Financial  Corporation, 
Spokane,  Washington;  to  engage  de 
novo  through  its  subsidiary,  WT 
Investment  Advisors,  Inc.,  Spokane, 
Washington,  in  acting  as  an  investment 
advisor  to  the  extent  of  providing 
portfolio  investment  advice  to  any 
person,  serving  as  an  investment 
advisor  to  a  registered  investment 
company  and  providing  financial  advice 
to  state  and  local  government  such  as 
with  respect  to  the  issuance  of  their 
securities  pursuant  to  §  225.25(b)(4)  of 


the  Boards  Regulation  Y.  These 
activities  would  be  conducted  within  the 
states  of  Washington,  Oregon,  Montana 
and  Idaho.  Comments  on  this 
application  must  be  received  by 
December  16. 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  19. 1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-27081  11-24-87:  8:45  am) 
BILUNG  COOE  621(MI1-M 


Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies;  Norman  R. 
Ellis,  et  al. 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Govemors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Govemors.  Comments  must  be  received 
not  later  than  December  10. 1987. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Norman  R.  Ellis,  Murphysboro, 
Illinois;  to  acquire  29.9  percent  of  the 
voting  shares  of  City  Bancorp,  Inc., 
Murphysboro,  Illinois,  and  thereby 
indirectly  acquire  The  City  National 
Bank  of  Murphysboro,  Murphysboro, 
Illinois,  and  City  Bank  of  Carbondale, 
Carbondale,  Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

\.  Joseph  J.  Zilber.  Milwaukee, 
Wisconsin:  to  acquire  100  percent  of  the 
voting  shares  of  Midwestern  Banco,  Inc., 
Milwaukee,  Wisconsin,  and  thereby 
indirectly  acquire  Bank  of  Spooner, 
Spooner,  Wisconsin. 

C.  Federal  Reser\'e  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Frederick  M.  Haynes.  Englewood. 
Colorado;  to  acquire  10.9  percent; 
Herbert  H.  Maruyama,  Lakewood. 
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Colorado,  to  acquire  10.9  percent:  and 
Richard  W.  Newman,  Englewood, 
Colorado,  to  acquire  10.9  percent  of  the 
voting  shares  of  Frontier  Bancorporation 
of  Denver.  Inc..  Denver,  Inc..  Denver, 
Colorado,  and  thereby  indirectly  acquire 
Frontier  Bank  of  Denver,  Denver, 
Colorado. 

2.  Val-Cor  Bancorporation,  Inc. 
Employee  Stock  Ownership  Plan, 
Cortez.  Colorado:  to  acquire  13.9  percent 
of  the  voting  shares  of  Val-Cor 
Bancorporation,  Inc..  Cortez.  Colorado, 
and  thereby  indirectly  acquire  Valley 
National  Bank  of  Cortez.  Cortez, 
Colorado. 

3.  Julius  F.  Wall.  Clinton.  Missouri;  to 
acquire  an  additional  9.91  percent;  and 
Robert  S.  Wheeler,  Clinton.  Missouri,  to 
acquire  an  additional  9.91  percent  of  the 
voting  shares  of  Calhoun  Bancshares. 
Inc.,  Clinton,  Missouri,  and  thereby 
indirectly  acquire  Citizens  State  Bank  of 
Calhoun,  Clinton.  Missouri. 

D.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas.  Texas  75222: 

1.  fames  C.  Baker.  Sugar  Land.  Texas, 
to  acquire  2.88  percent:  Michael  E. 
Aldredge,  Sugar  Land.  Texas,  to  acquire 
8.63  percent;  William  E.  Ladin.  Jr.. 
Houston.  Texas,  to  acquire  5.75  percent; 
W.J.  Rafferty.  Houston,  Texas:  to 
acquire  2.88  percent:  Lynn  E.  Smith. 
Sugar  Land.  Texas,  to  acquire  2.88 1 
percent:  Walter  A.  &  Leona  F.W.    i 
Schroeder.  Houston.  Texas,  to  acquire 
2.88  percent:  W.H.  Royal.  Houston, 
Texas,  to  acquire  1.44  percent;  W.C. 
Fancher,  Sugar  Land.  Texas,  to  acquire 
0.87  percent:  Gaston  E.  Heffington, 
Fayetteville.  Texas,  to  acquire  15.63 
percent;  Alvin  Minarick.  Fayetteville, 
Texas,  to  acquire  2.88  percent;  Jerry  F. 
Kubala,  Fayetteville,  Texas,  to  acquire 
2.88  percent:  and  Richard  A.  Sodek, 
Fayetteville,  Texas,  to  acquire  2.88 
percent;  of  the  voting  shares  of 
Fayetteville  Bancshares.  Inc.,         | 
Fayetteville  Bank,  Fayetteville,  TeXas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  19, 1987 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  87-27082  Filed  11-24-87:  8:45  am) 

BILUNG  COOC  •210-01-M 


First  Bank  System,  Inc.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Boards  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 


1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  of  whether  consummation  of 
the  proposal  can  "reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by  • 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  16, 
1987. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  First  Bank  System,  Inc., 
Minneapolis,  Minnesota;  to  acquire  First 
Trust  Company,  Inc.,  St.  Paul, 
Minnesota,  and  thereby  indirectly 
engage  in  activities  permissible  pursuant 
to  §  225.25(b)(3)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  by  the  states  of  Michigan, 
Minnesota,  Montana,  North  Dakota, 
South  Dakota,  and  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  19, 1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  87-27083  Filed  11-24-87;  8:45  amj 

BIU.ING  CODE  6210-01-M 


Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies;  Franklin  and 
Susan  Gilmore,  et  al. 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  11, 1987. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Franklin  S.  and  Susan  E.  Gilmore, 
Carroll,  Nebraska,  to  acquire  an 
additional  8.34  percent;  and  David  A. 
Domina,  Norfolk,  Nebraska,  to  acquire 
an  additional  8.34  percent  of  the  voting 
shares  of  The  Carroll  Bancorp,  Carroll, 
Nebraska,  and  thereby  indirectly 
acquire  Farmers  State  Bank,  Carroll, 
Nebraska. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Steven  Walker.  Encino,  California; 
to  acquire  an  additional  26.01  percent  of 
the  voting  shares  of  Charter  National 
Bancorp,  Encino,  California,  and  thereby 
indirectly  acquire  Charter  National 
Bancorp,  Encino,  California,  and  thereby 
indirectly  acquire  Charter  National 
Bank,  Encino,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  19, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(PR  Doc.  87-27084  Filed  11-24-87;  8:45  am) 

BILLING  CODE  6210-01-M 

National  Westminister  Bank  PLC; 
Application  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  25.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 


Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  22S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  10, 1987. 

A.  Federal  Reserve  Bank  of  New  Yorit 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  National  Westminister  Bank  PLC, 
London,  England,  and  NatWest 
Holdings,  Inc.,  New  York,  New  York;  to 
engage  de  novo  through  their  subsidiary. 
County  NatWest  International 
Securities,  Inc.,  New  York,  New  York,  in 
acting  as  financial  advisor  in  mortgage 
loan  transaction  pursuant  to 
§  225.25(b)(4)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  19, 1987 
James  McAffee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-27085  Filed  11-24-87;  8:45  am) 

BILLING  CODE  6210-01-M 


Peoples  Bancorporation,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nont>anking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  5  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
l&43(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  %  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "resonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  conveninence,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufRce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  11, 1987. 

A.  Federal  Reserve  Bank  of  Richmond 

(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Peoples  Bancorporation,  Rocky 
Mount,  North  Carolina;  to  acquire  First 
Finance  Company  of  East  Point,  Inc., 
Atlanta,  Georgia;  Dowtown  Finance 
Company,  Atlanta,  Georgia;  Apex 
Invcestment,  Thomasville,  Georgia:  Sun 
State  Finance  Company,  Athens, 
Georgia;  and  Sun  States  Finance 


Company  of  Orlando,  Orlando.  Florida; 
and  thereby  engage  in  originating  and 
servicing  small  loans  to  individuals: 
selling  credit  life  and  accident  and 
health  insurance;  and  other  activities 
normally  associated  with  the 
origination,  servicing  and  collection  of 
small  loans  pursuant  to  §  225.25(b)(1) 
and  (b)(8)  of  the  Board's  Regulation  Y. 

b.  Federal  Reserve  bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis. 
Minnesota:  to  acquire  through  its 
wholly-owned  subsidiary.  Norwest 
Mortgage,  Inc.,  certain  assets  of 
Numerica  Financial  Services,  Inc..  a 
corporation  with  offices  located  in 
Mesa,  Phoenix,  and  Tucson.  Arizona 
and  Albuquerque,  New  Mexico,  where  it 
is  engaged  in  a  general  mortgage 
banking  business.  Upon  consummation 
of  this  transaction,  Norwest  Mortgage, 
Inc.  will  engage  in  such  activities  at  the 
Mesa,  Arizona  and  Albuquerque,  New 
Mexico  locations  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  This  activity  will  be  conducted  in 
Mesa.  Arizona;  Phoenix.  Arizona; 
Tucson.  Arizona;  and  Aluquerque,  New 
Mexico.  Comments  on  this  application 
must  be  received  by  December  10. 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  19. 1987. 
James  McAfee, 

Associate  Secretary  of  the  board. 
[FR  Doc.  87-27066  Filed  11-24-87;  8:45) 

BILUNG  CODE  6210-01-M 


Shorel>ank  Corp.;  Application  To 
Provide  Community  Economic 
Development  Advice  and  Certain 
Management  Consulting  Services 

Shorebank  Corporation,  Chicago, 
Illinois  ("Shorebank"),  formerly  Illinois 
Neighborhood  Development 
Corporation,  has  applied,  pursuant  to 
section  4(c)(8]  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
("BHC  Act")  and  S  225.23(a)  (1)  and  (3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)  (1)  and  (3)),  for  prior  approval 
to  engage  de  novo  through  its 
subsidiary,  Shorebank  Advisory 
Services,  Inc.,  Chicago,  Illinois 
("Company"),  in  providing  advisory  and 
related  services  for  a  fee  to  community 
development  corporations,  local 
governments,  foundations  and  others  on 
community  economic  development 
issues.  Shorebank  proposes  to  have 
interlocking  directors  between  itself  and 
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those  organizations  to  which  it  provides 
community  development  advice. 

The  Board  previously  has  determined 
that  bank  holding  companies  may  invest 
in  programs  designed  to  promote  the 
community  welfare.  See  §  225.25(b)(6)  of 
Regulation  Y  (12  CFR  225.25(b)(6)); 
Illinois  Neighborhood  Development 
Corporation.  64  Federal  Reserve  Bulletin 
45  (1978). 

Company  will  also  provide 
management  consulting  advice  to 
nonaffiliated  bank  and  nonbank 
depository  institutions  pursuant  to 
§  225.25(b)(ll)  of  the  Board's 
Regulation  Y. 

Company  will  provide  the  proposed 
services  on  an  international  basis.    I 

Section  4(c)(8)  of  the  BHC  Act        • 
provides  that  a  bank  holding  company 
may  engage  in  any  activity  which  the 
Board  has  determined  to  be  "so  closely 
related  to  banking  or  managing  or     | 
controlling  banks  as  to  be  a  proper  I 
incident  thereto."  Shorebank  contends 
that  the  proposed  activities  meet  this 
standard.  A  particular  activity  may  be 
found  to  meet  the  "closely  related  to 
banking"  test  if  it  is  demonstrated  that 
banks  have  generally  provided  the 
proposed  activity;  that  banks  generally 
provide  services  that  are  operationally 
or  functionally  so  similar  to  the 
proposed  activity  so  as  to  equip  them 
particularly  well  to  provide  the 
proposed  activity:  or  that  banks 
generally  provide  services  that  are  so 
integrally  related  to  the  proposed 
activity  as  to  require  their  provision  in  a 
specialized  form.  National  Courier  Ass'n 


v.  Board  of  Governors.  516  F.2d  1229, 
1237  (D.C.  Cir.  1975).  In  addition,  the 
Board  may  consider  any  other  basis  that 
may  demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y.  49  FR  806  (1984). 

In  determining  whether  an  activity 
meets  the  second,  or  proper  incident  to 
banking  test  of  section  4(c)(8).  the  Board 
must  consider  whether  the  performance 
of  the  activity  by  an  affiliate  of  a 
holding  company  "can  reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices." 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551,  not  later  than  December  14. 
1987.  Any  request  for  a  hearing  must,  as 
required  by  section  262.3(e)  of  the 
Board's  Rules  of  Procedure  (12  CFR 
262.3(e)),  be  accompanied  by  a 
statement  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 
This  application  may  be  inspected  at 


the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Chicago. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  87-27087  Filed  11-24-87;  8:45  am) 

MLUNO  CODE  621»-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Earty 
Tennination  of  Waiting  Period  Under 
Premerger  Notification  Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A{b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transactions  Granted  Early  Termination  Between:  110987  and  111687 


Name  rt  Acquinng  Person.  Name  o)  Acquired  Pefson,  Name  ol  Acquifed  Entity. 


PMN 


(1)  Tnangia  Industnes.  Inc..  (Netson  Peitz-UPE),  Tyco  Laboratones.  Inc..  Ludtow  Flexible  Packaging  Division 

(2)  Inlelogic  Trace.  Inc  .  TexCom.  Inc .  TexCom.  Inc 

(3)  Sooora  Gok)  Corp .  Sonora  Gold  Corp  (70%  PartnerJameslown  Mine  JV  Ptstvq).  Jamestown  Mme  JV - 

(4)  American  Tradmg  and  Production  Corporation.  Jostens.  Inc.  Joster>»  Busmess  Products.  Inc  and  Hazel,  hie — 

(5)  The  Times  Mirror  Company.  Diamandis  Commumcalions.  Inc..  Diamandis  Communications.  Inc. _ 

|6)  Faber^CasteH  Corporation.  Ebertard  Faber.  Inc..  Ebertwd  Faber,  Inc 

(71  Btims.  Philp  a  Company  Limited.  Fermenta  AB,  FannenIa  Holding  Company.  Inc ~ 

(8)  Brooiilyn  Union  Gas  Company.  Paul  Ogle  Foundation,  Inc..  Stlgas.  Inc 

(9)  James  Howard  Guenn.  Ferranti  pic,  Ferranti  pic -• 

(10)  Ferranti  pic  International  Signal  &  Control  Group  PLC.  International  Signal  &  Control  Group  PLC 

(lie  Choong  Hoon  Oho.  Korea  Exchange  Bank.  Korea  Shipping  Corporation - 

(12)  CourtaukJs  pic,  Porter  Pamt  Co  .  Porter  Pamt  Co 

(13)  iiei  Corporation,  Chicago  and  North  Western  Transportation  Company,  Chicago  and  North  Western  Transportatton  Company.. 

(14)  Tenneco.  mc  .  Beny  Petroleum  Company.  Bush  Oil  Company — - - 

(15)  La  Cadena  Investments.  Craig  Corporation.  Statar  Bros.  Inc 

(16)  Sheet  Metal  Workers'  National  Pension  Fund.  ACMAT  Corporatnn.  ACMAT  Corporation 

(17)  General  Electnc  Company.  Walbro  Corporation,  Walbro  Corporation 

(18)  John  0  Kuhns,  Strtel  Financial  Corp,  Stifel  Financial  Corp — - 

(19)  Norcal  Sokd  Waste  Systems.  Inc  .  ESOP.  Envirocal.  Inc..  EnvKocal.  Inc - 

(20)  Transameoca  Corporation.  Clarendon  Group  Limiled.  Commercial  Risk  Undenwitors  Insurance  Company - 

(21)  Slora  Kopparbergs  Bergsiags  AB.  Mohawk  Paper  Mills.  Inc..  Mohawk  Paper  Mills.  Inc 

(22)  Ford  Motor  Company.  Allegs  Corporation.  The  Hera  Ckxporation 

(23)  B/S  Investments.  Dallas  F  Wallace.  Mighty  Dslnbuting  System  ot  America.  Inc 

(24)  Mesa  Umiled  Partnership.  Kendavts  HoWing  Company.  Kendavis  HoWing  Company 

(25)  Union  CaitnOe  Corporation.  E  Grant  Coulter,  Coulter  WeWing  Supply,  Gopher  WekUng  Supp»y  . 


Date  terminated 


UMI 


(26)  Broken  Hiil  Pioprwiary  Company  Limited,  Manutactunng  Acquisition  Associates  LP  ,  Hheem  Manufacturing  Co..  Rheem  Puerto  HkM  Inc.. 

(27)  C  H.  Beazer  (HoWmgs)  PLC,  Tidewater  Construction  Corporation.  Tidewater  Construction  Corporation 

(28)  Crown  Corporation  Limited.  Guinness  P  L  C .  Hichter  Brothers,  Inc 

(29)  Mark  B.  Herman.  Fmevest  Lite  Investors  Limited  Partnership.  Finevesl  Life  HoWings.  Inc. — - 

(30)  C.H.  Beazer  (HoWmgs)  PLC.  Tidewater  Constnjction  Corporation.  Tidewater  Constnxrtion  CorporaUon 

(31)  Hooker  Corporation  Limited.  Sakowitz.  Inc  ,  Sakowitz.  Inc - 


88-0133 

88-0222 

88-0239 

88-0144 

88-0156 

88-0157 

88-0176 

88-0179 

88-0121 

88-0122 

88-0197 

88-0204 

88-0094 

88-0203 

88-0253 

88-0262 

88-0092 

88-0118 

88-0087 

88-0167 

88-0168 

88-0171 

88-0173 

88-0210 

88-0212 

88-0230 

88-0252 

88-0263 

88-0277 

88-0287 

88-0289 


Nov.  9.  1987. 
Nov.  9.  1987. 
Nov.  9,  1987. 
Nov.  9.  1987. 
Nov.  10.  1987. 
Nov.  10,  1967. 
Nov.  10.  1987. 
Nov.  10.  1987. 
Nov.  12.  1987. 
Nov.  12.  1987. 
Nov.  12.  1987, 

Nov.  12.  1987. 

Nov.  13.  1987. 

Nov.  13.  1987. 

Nov.  13.  1087. 

Nov.  13.  1987. 

Nov.  14.  1987. 

Nov.  14.  1987. 

Nov.  16.  1987. 

Nov.  16.  1987. 

Nov.  16.  1987. 

Nov.  16.  1987. 

Nm.  16.  1987. 

Nov.  16.  1987. 

Nov.  16,  1987. 

Nov.  16.  1987. 

Nov   16.  1987. 

Nov,  16.  1987 

Nov   16.  1987. 

Nov.  16.  1987 

Nov,  16.  1987, 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Contact 
Representative,  Premerger  Notification 
Office,  Bureau  of  Competition.  Room 
301,  Federal  Trade  Commission, 
Washington.  D.C.  20580,  (202)  326-3100. 

By  direction  of  the  Commission. 
Emily  H.  Rock. 
Secretary. 
[FR  Doc.  87-27125  Filed  11-24-87:  8:45  am] 

BILLING  CODE  67SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Research  Grants  on  Alcohol  and 
Endocrinological  Development  in 
Adolescents 

agency:  National  Institute  on  Alcohol 
Abuse  and  Alcoholism.  HHS. 
action:  Issuance  of  a  special  program 
announcement  for  research  grants  on 
alcohol  and  endocrinological 
development  in  adolescents. 
summary:  The  National  Institute  on 
Alcohol  Abuse  and  Alcoholism 
(NIAAA)  announces  the  availability  of  a 
special  program  announcement  for 
research  grants  on  Alcohol  and 
Endocrinological  Development  in 
Adolescents.  These  awards  will  support 
research  grants  to  study  the  effects  of 
alcohol  on  reproductive  and 
psychosexual  development,  normal 
growth,  and  brain  function  as  they  relate 
to  endocrine  function  in  adolescents. 
Areas  of  research  interest  include,  but 
are  not  limited  to,  the  etiology  and 
pathogenesis  of  alcohol-induced 
hormone  imbalance  in  the 
hypothalamic-pituitary-gonadal  axis  and 
the  impact  on  sexual  maturation  and 
reproductive  function;  the  nature  and 
severity  of  endocrine  dysfunction  in 
relation  to  age  drinking  begins  and 
duration  of  drinking:  relationship 
between  prepubertal  alcohol  exposure 
and  abnormal  endocrine-related 
psychosexual  development;  the 
influence  of  alcohol  on  bone  growth  and 
skeletal  muscle  development  of 
adolescents;  and  the  relationship 
between  neuroendocrine  modulation  of 
neurotransmitter  processes  and  ethanol- 
induced  cognitive  and  affective 
impairment  in  adolescents.  Other  areas 
to  be  explored  are  the  impact  of 
adolescent  alcohol  consumption  on 
endocrine-related  regulation  of  the 
immune  and  digestive  systems.  Support 
may  be  requested  for  up  to  5  years.  It  is 
estimated  that  up  to  $500,000  will  be 
available  in  1988  and  future  years, 


subject  to  final  congressional  action,  to 
support  research  grants  under  this 
announcement. 

Receipt  dates  for  applications: 
February  1,  June  1.  and  October  1  of 
each  year  as  provided  by  the  regular 
research  grant  application  schedule. 

For  a  Copy  of  the  Announcement 
Contact:  The  National  Clearinghouse  for 
Alcohol  and  Drug  Information  (NCADI). 
6000  Executive  Boulevard,  Suite  402, 
Rockville,  Maryland  20852.  Telephone 
(301)  468-2600. 
Donald  Ian  Macdonald, 

Administrator.  Alcohol.  Drug  Abuse,  and 

Mental  Health  Administration. 

(FR  Doc.  87-27095  Filed  11-24-87;  8:45  am] 

BILUNG  CODE  4160-20-M 


Alcohol  Research  Center  Grants  for 
Alcohol  and  Immunologic  Disorders 
(Including  Acquired  Immunodeficiency 
Disease  Syndrome— AIDS) 

agency:  National  Institute  on  Alcohol 
Abuse  and  Alcoholism.  HHS. 

action:  Notice  of  availability  of  funds. 

summary:  The  National  Institute  on 
Alcohol  Abuse  and  Alcoholism 
announces  the  availability  of  funds  for 
the  support  of  new  Alcohol  Research 
Centers  to  conduct  research  on  the 
relationship  between  alcohol 
consumption  and  immunologic 
disorders,  specifically  including  the 
study  of  the  acquired  immunodeficiency 
disease  syndrome  (AIDS)  and  human 
immunodeficiency  virus  (HIV).  The 
research  program  of  a  Center  should  be 
interdisciplinary,  conducted  by 
scientists  from  the  biomedical, 
behavioral  and/or  social  science 
disciplines.  The  nature  and  mix  of  the 
research  team  will  depend  on  the  areas 
of  strength  of  the  applicant  organization. 
The  research  program  should  include 
interrelated  studies  focusing  on 
problems  which  have  the  potential  for 
producing  significant  scientific 
information  related  to  alcohol  and 
immunologic  disorders,  including  AIDS 
and  HIV. 

Research  conducted  within  a  Center 
must  be  clearly  related  to  the  problems 
of  alcohol  use  and  infectious  diseases, 
immunologic  disorders  and 
immunosuppressive  effects.  A  Center  is 
expected  to  be  a  source  of  excellence  in 
research  and,  through  sustained 
performance,  to  become  a  significant 
regional  or  national  research  resource. 
In  addition,  it  is  expected  to  afford 
opportunities  for  training  of  persons 
from  various  disciplines  and  professions 
for  research  careers  in  alcohol  and  the 
immune  system. 


The  purpose  of  the  Alcohol  Research 
Center  Grants  Program  is  to  provide 
long-term  (typically  for  5  years)  support 
for  interdisciplinary  research  programs, 
to  help  attract  the  best  scientists  to 
work  on  research  programs,  to  help 
attract  the  best  scientists  to  work  on 
research  problems  related  to  alcohol 
abuse  and  alcoholism  and  to  provide  a 
stable  environment  for  such  persons  to 
engage  in  alcohol  research  in  a 
coordinated  and  integrated  fashion. 

Any  domestic  public  (non-Federal)  or 
private  non-profit  institution  may  apply 
for  a  Center  grant.  However,  the 
proposed  Center  must  be  affiliated  with 
an  institution,  such  as  a  university, 
medical  center,  or  research  center,  that 
has  the  resources  to  sustain  a  long-term, 
coordinated  research  program.  An 
applicant  institution  must  demonstrate 
the  ability  to  attract  high  quality 
scientists  from  biomedical,  behavioral, 
and/or  social  science  disciplines  who 
are  willing  to  make  a  long-term 
commitment  to  research.  Women  and 
minority  investigators  are  encouraged  to 
apply. 

Grants  to  establish  Alcohol  Research 
Centers  are  authorized  by  Sections  301 
and  511  of  the  Public  Health  Service 
Act.  Regulations  governing  this  program 
are  contained  at  42  CFR  Part  54a.  This 
program  is  not  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372  as 
implemented  through  HHS  regulations 
at  45  CFR  Part  100.  The  Catalog  of 
Federal  Domestic  Assistance  number  for 
this  program  is  13.891. 

Receipt  date  and  review  procedures: 
The  submission  date  for  applications  is 
April  1, 1988,  with  final  action  by  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism  in  September 
1988.  Awards  for  these  Centers  will  be 
issued  no  later  than  September  30, 1988. 

Approximately  $1.5  million  will  be 
available  in  FY  1988  to  establish  one  or 
more  Centers  with  starting  dates  no 
later  than  September  30, 1988.  Some  of 
these  funds  may  be  made  available  to 
supplement  currently  funded  Centers  to 
expand  their  ongoing  research  programs. 
These  grants  are  expected  to  range  from 
$300,000  to  $1,000,000  depending  on  the 
size  and  scope  of  the  Center  or 
supplement.  Similar  amounts  are 
anticipated  for  continuation  support  in 
each  of  the  future  years;  however,  the 
amount  of  funds  available  will  depend 
on  annual  appropriations.  Typically, 
grants  are  awarded  for  a  5-year  project 
period. 

For  more  detailed  information, 
prospective  applicants  are  encouraged 
to  contact  NIAAA  staff  by  phone  at 
(301)  443-1273,  or  by  writing  to  Dr. 
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Albert  A.  Pawlowski.  Associate 
Director.  Division  of  Basic  Research. 
NIAAA.  Parklawn  Building.  Room  14C- 
20.  5600  Fishers  Lane.  Rockville. 
Maryland  20857. 
Donald  Ian  Macdonald, 

Administrator.  Alcohol.  Drug  Abuse  and 

Mental  Health  Administration. 

|FR  Doc.  87-27094  Filed  ll-24-«7;  8:45  ^m| 

WLLINO  CODE  4160-2(>-M 


UMI 


Research  Grants  on  Biological 
Determinants  of  Alcohol  Consumption 

AQCNCV:  National  Institute  on  Alcohol 
Abuse  and  Alcoholism.  HHS. 

ACTION:  Issuance  of  a  special  program 
announcement  for  research  grants  on 
biological  determinants  of  alcohol 
consumption. 

summary:  The  National  Institute  on 
Alcohol  Abuse  and  Alcoholism 
(NIAAA]  announces  the  availability  of  a 
special  program  announcement  foi] 
Research  Grants  on  Biological 
Determinants  of  Alcohol  Consumption. 
This  announcement  specifically  seeks 
grant  applications  on  the  identification 
of  biological  determinants  of  alcohol 
consumption.  Knowledge  of  the 
biological  factors  underlying  alcohol 
consumption  will  form  the  basis  for 
intervention  and  treatment  of 
alcoholism.  Areas  of  research  interest 
include,  but  are  not  limited  to,  the  role  of 
neuramines.  neuropeptides  or  opioids  in 
mediating  intake,  maintenance  and 
cessation  of  alcohol  drinking;  the  role  of 
physiological  systemic  factors  as  well  as 
organ  damage  in  modulating  alcohol 
intake:  the  correlation  between 
endocrine  system  modification  and 
alcohol  intake;  the  influence  of 
nutritional  factors  on  alcohol         I 
consumption  patterns  and  the        ' 
interaction  of  the  normal  mechanisms  of 
hunger  and  thirst  with  the  CNS  systems 
controlling  alcohol  consumption.  Finally, 
alcohol  consumption  by  circadian 
rhythms  and  the  interaction  of  excessive 
appetite  for  alcohol  with  the  etiology  of 
eating  disorders.  Support  may  be  j 
requested  for  up  to  5  years.  It  is     I 
estimated  that  up  to  $500,000  will  be 
available  in  1988  and  future  years, 
subject  to  final  congressional  action,  to 
support  research  grants  under  Ihisj 
announcement.  ' 

Receipt  dote  for  applications:  June  1. 
October  1.  and  February  1  of  each  year. 

Far  a  copy  of  the  announcement 
contact:  The  National  Clearinghouse  for 
Alcohol  and  Drug  Information  (NCAOI). 
6000  Executive  Boulevard,  Suite  402. 


Rockville.  MD  20852,  Telephone  (301) 

468-2600. 

Donald  Ian  Macdonald. 

Administrator.  Alcohol.  Drug  Abuse  and 

Mental  Health  Administration. 

|FR  Doc.  87-27093  Filed  11-24-87: 8:45  am| 

BILUNG  CODE  4tCO-20-« 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases,  Board  of 
Scientific  Counselors;  Meeting 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors.  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  December  7.  8  and  9.  The 
meeting  will  be  held  in  Conference 
Room  428,  Building  5.  National  Institutes 
of  Health.  9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

The  meeting  will  be  open  to  the  public 
on  December  7  from  9  a.m.  until  12  p.m. 
and  on  December  8  from  8  a.m.  until  10 
a.m.  During  this  open  session,  the 
permanent  staff  of  the  Laboratory  of 
Infectious  Diseases  will  present  and 
discuss  their  immediate  past  and 
present  research  activities. 

In  accordance  with  the  provisions  set 
forth  in  section  552b{c)(6).  Title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
the  meeting  of  the  Board  will  be  closed 
to  the  public  on  December  7  from  8:30 
a.m.  until  9  a.m.  and  from  12  p.m.  until 
recess,  on  December  8  from  10  a.m.  until 
recess  and  on  December  9  from  8:30  a.m. 
until  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
intramural  programs  and  projects 
conducted  by  the  National  Institute  of 
Allergy  and  Infectious  Diseases, 
including  consideration  of  personal   • 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  discloure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Patricia  Randall.  Office  of 
Research  Reporting  and  Public 
Response.  National  Institute  of  Allergy 
and  Infectious  Diseases.  Building  31, 
Room  7A32.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892, 
telephone  (301-496-57i7).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  John  I.  Gallin.  Executive  Secretary. 
Board  of  Scientific  Counselors.  NIAID. 
National  Institutes  of  Health,  Building 
10,  Room  11C103,  telephone  (301-496- 
3006).  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13-301.  National  Institutes  of 

lleallh) 


Dated:  November  12. 1987. 
Betty ).  Beveridge. 

Committee  Management  Officer.  HUl. 
(FR  Doc.  87-27088  Filed  ll-24-«7:  8:45  ani| 

BILUNG  CODE  414(H)1-M 


National  Institute  of  Environmental 
Health  Sciences;  Meetings 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  meetings  of  the 
National  Institute  of  Environmental 
Health  Sciences. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
activities  as  indicated  in  the  notices. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463.  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Winona  Herrell,  Committee 
Management  Officer,  NIEHS,  Bldg.  31. 
Rm.  2B55,  NIH,  Bethesda,  MD  20892 
(301)  496-3511,  will  provide  summaries 
of  the  meeting  and  rosters  of  council 
members.  Other  information  pertaining 
to  the  meetings  can  be  obtained  from  the 
Executive  Secretary  indicated. 

Name  of  committee:  Environmental 
Health  Sciences  Review  Committee. 

Executive  Secretary:  Drs.  |ohn  Braun 
and  Carol  Shreffler,  NIEHS.  P.O.  Box 
12233,  Research  Traingle  Park,  N.C. 
27709,  Telephone:  919-541-7296. 

Date  of  meeting:  December  1-2, 1987. 

Place  of  meeting:  Building  101 
Conference  Room.  South  Campus. 
NIEHS,  Research  Triangle.  Park  N.C. 

Open:  December  1,  9  a.m.-10:30  a.m. 

Agenda:  Reports  by  Director. 
Associate  Director,  and  Executive 
Secretary  on  Committee  concerns. 

Closed:  December  1. 10:30  a.m.  to 
recess:  December  2,  9  a.m.  to 
adjournment. 

Closure  Reason:  To  review,  discuss 
and  evaluate  individual  grant 
applications. 

Name  of  committee:  National 
Advisory  Environmental  Health 
Sciences  Council. 

Executive  Secretary:  Dr.  Anne 
Sassaman.  Associate  Director,  DERT. 


NIEHS.  P.O.  Box  12233,  Research 
Triangle  Park,  NC.  27709. 

Date  of  meeting:  January  25-26. 1988. 

Place  of  meeting:  Building  101 
Conference  Room,  South  Campus, 
NIEHS.  Research  Triangle  Park,  N.C. 

Open:  January  25,  9  a.m.  to  12  noon. 

Agenda:  Discussion  of  the  NIEHS 
budget,  program  policies  and  issues, 
recent  legislation,  and  other  items  of 
interest. 

Closed:  January  25. 1  p.m.  to  recess; 
January  26,  9  a.m.  to  adjournment. 

Closure  reason:  To  review,  discuss 
and  evaluate  individual  grant 
applications. 

(Catalog  of  Federal  Domestic  Assistance 
Program.  Nos  13.112,  Characterization  of 
Environmental  Health  Hazards;  13.113, 
Bioligical  Response  to  Environmental  Health 
Hazards;  13.114,  Applied  Toxicological 
Research  and  Testing:  13.115,  Biometry  and 
Risk  Estimation;  13.894.  Resource  and 
Manpower  Development.  National  Institutes 
of  Health) 

Dated:  November  6, 1987. 
Betty ).  Beveridge, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  87-27089  Filed  11-24-67;  8:45aml 

BILLING  CODE  4140-01-M 


Public  Health  Service 

Drug  Testing  Provisions;  Delegation  of 
Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  by  the 
Secretary  of  Health  and  Human  Services 
on  November  5, 1987,  to  the  Assistant 
Secretary  for  Health,  the  Assistant 
Secretary  for  Health  has  delegated  to 
the  Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration  all 
the  authorities  delegated  to  the 
Assistant  Secretary  for  Health  under 
sections  503(a)(1)(A)  and  (B)  and 
503(c)(1)  and  (2)  of  the  Drug  Testing 
Provisions  of  the  Supplemental 
Appropriations  Act  of  1987,  Pub.  L.  100- 
71,  (5  U.S.C.  7301  Note),  as  amended 
hereafter.  This  delegation  requires  that 
in  certifying  agency  drug  testing  plans 
the  concurrence  of  an  internal 
departmental  Advisory  Board  must  be 
obtained.  It  excludes  the  authority  to 
promulgate  regulations,  submit  reports 
to  the  Congress,  and  withhold 
certification  of  agency  drug  testing 
plans.  Authority  to  redelegate  is 
included  other  than  the  authority  to 
certify  agency  drug  testing  plans. 

The  delegation  to  the  Administrator. 
Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration  became  effective  on 
November  18. 1987. 


Dated:  November  18, 1987. 
Robert  E.  Windom. 

Assistant  Secretary  for  Health. 

jFR  Doc.  87-27149  Filed  11-24-87:  8:45  am] 

BILUNG  CODE  4160-20-M 

National  Toxicology  Program,  Board 
of  Scientific  Counselors;  Meeting 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  a  meeting  of  the 
National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors.  U.S. 
Public  Health  Service,  in  the  Conference 
Center,  Building  101,  South  Campus. 
National  Institute  of  Environmental 
Health  Sciences,  Research  Triangle 
Park,  North  Carolina  on  December  14 
and  15, 1987. 

The  meeting  will  be  open  to  the  public 
from  9:00  a.m.  until  adjournment  on 
December  14.  The  preliminary  agenda 
with  approximate  times  are  as  follows: 

9:00  a.m.-ll:45  a.m.— Review  of  the 
Immunotoxicology  Program.  Division  of 
Toxicology  Research  and  Testing, 
NIEHS 

12:45  p.m.-5:00  p.m.— Review  of  the 
Chemical  Disposition  Program,  Division 
of  Toxicology  Research  and  Testing, 
NIEHS 

The  meeting  on  December  15  will  be 
open  to  the  public  from  8:30  a.m.  to  2:00 
p.m.  The  preliminary  agenda  with 
approximate  times  are  as  follows: 

8:30  a.m.-9:00  a.m.— Report  of  the 
Director,  NTP 

9:00  a.m.-10:00  a.m.— Patterns  of 
Growth.  Survival,  and  Tumor  Trends  in 
Rats  and  Mice  from  1971-1983 

10:15  a.m.-ll:00  a.m.— NIEHS  Dietary 
Restriction  Studies  in  Rodents 

11:00  a.m.-ll:30  a.m.— NCTR  Caloric 
Restriction  Studies  in  Rodents 

12:15  p.m.-2:00  p.m.— Review  of 
Chemicals  Nominated  for  NTP  studies. 

Ten  chemicals  will  be  reviewed.  Six 
of  the  chemicals  were  evaluated  by  the 
NTP  Chemical  Evaluation  Committee 
(CEC)  on  July  29. 1987,  and  are  (with 
CAS  Nos.  in  parentheses):  (1)  1,4- 
Butanediol  (110-63^);  (2)  Carbon 
Disulfide  (75-1&-0);  (3)  Diethylene 
Glycol  (111-46-6);  (4)  Dipropylene 
Glycol  (25265-71-8);  (5)  Methylene 
Diphenyl  Diisocyanate;  and  (6) 
Oxymetholone.  Four  of  the  chemicals 
were  evaluated  by  the  CEC  on 
September  29, 1987,  and  are;  (1) 
Heptachlor  (76-44-8):  (2)  Heptachlor 
Epoxide  (10214-57-3);  (3)  Ozone  (10028- 
15-6);  and  (4)  Primaclone  (125-33-7). 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6)  Title  5  U.S. 
Code  and  section  10(d)  of  Public  Law 
92^63,  the  meeting  will  be  closed  to  the 
public  on  December  14  from  8:15  a.m.  to 
9:00  a.m.  and  on  December  15  from  2:00 


p.m.  to  3:30  p.m.  for  further  evaluation  of 
research  activities  in  the 
Immunotoxicology  and  Chemical 
Disposition  Programs  of  the  Systemic 
Toxicology  Branch,  including  the 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

The  Executive  Secretary.  Dr.  Larr>'  G. 
Hart.  National  Toxicology  Program.  P.O. 
Box  12233.  Research  Triangle  Park. 
Norih  Carolina  27709,  telephone  (919) 
541-3971:  FTS  629-3971,  will  have 
available  a  roster  of  Board  members  and 
expert  consultants  and  other  program 
information  prior  to  the  meeting,  and 
summary  minutes  subsequent  to  the 
meeting. 

Dated:  November  2. 1987. 
David  P.  Rail. 

Director.  National  Toxicology  Program. 
[FR  Doc.  87-27090  Filed  11-24-87:  8:45  am] 

BILUNG  COOE  4140-01-M 


Social  Security  Administration 

Redelegations  of  Authority  Under 
Equal  Access  to  Justice  Act 

Under  the  Equal  Access  to  Justice  Act 
(EAJA),  5  United  States  Code  504,  as 
reenacted  and  amended  by  Public  Law 
99-80  on  August  5, 1985,  and 
implementing  regulations  of  the 
Department  of  Health  and  Human 
Services  (the  Department),  published  at 
45  Code  of  Federal  Regulations  (CFR) 
Part  13,  eligible  individuals  may  be 
awarded  attorney  fees  and  other 
expenses  when  they  prevail  over  the 
Department  in  administrative 
proceedings.  These  proceedings,  which 
are  called  adversary  adjudications,  may 
result  in  reimbursement  to  involved 
individuals  if  they  prevail  in  the 
proceedings  and  the  Department's 
position  in  the  proceedings  was  not 
substantially  justified.  A  listing  of 
Department  proceedings  covered  by  the 
EAJA  appears  at  Appendix  A  of  the 
implementing  regulations. 

When  the  EAJA  was  enacted  in  1981. 
no  Social  Security  Administration  (SSA) 
proceedings  were  considered  to  be 
adversary  adjudications.  Congressional 
committee  reports  on  the  EAJA  show 
that  SSA's  administrative  process  was 
exempted  from  provisions  of  the  EAJA. 
Accordingly.  SSA's  proceedings  were 
not  included  in  Appendix  A  of  the 
Department's  EAJA  regulations. 

In  1982.  SSA  began  the  SSA 
Representative  Project  (SSARP)  in  iive 
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hearing  offices.  The  SSARP  terminated 
on  July  16, 1986.  As  in  other  hearing 
offices.  Administrative  Law  fudges 
(AL|'s|  assigned  to  offices  in  which  the 
SSARP  operated  were  responsible  for 
conducting  independent  hearings  and 
deciding  appealed  determinations 
involving  benefits  provisions  of 
programs  administered  by  SSA.  Under 
SSARP  procedures,  however,  an  SSA 
representative  appeared  at  hearings  and 
presented  SSA's  position  where 
individuals  appealing  an  SSA 
determination  were  represented  by 
attorneys  or  others.  The  Department  and 
SSA  took  the  position  that  these 
proceedings  were  not  covered  under  the 
EAJA,  as  they  were  not  truly  j 

adversarial.  I 

In  ^klvember.  1983.  a  Maryland  State- 
wide class  action  suit  [Underdue  v. 
Bowen)  was  Tiled  challenging  the 
exclusion  of  SSARP  proceedings  in 
Maryland  from  those  covered  by  the 
EAJA.  The  original  EAJA  expired  on 
September  30. 1984.  It  was  amended  and 
reenacted  effective  August  5. 1985. 
Following  reenactment  of  the  EAJA,  the 
Government  and  class  counsel  agreed  to 
settle  the  Underdue  case. 

On  May  22. 1987.  a  settlement 
agreement  in  Underdue  was  signed  by 
the  parties  to  the  suit  and  approved  by 
the  United  States  District  Court  for  the 
District  of  Maryland.  Under  this 
settlement  agreement.  SSA  will  apply 
the  EAJA  regulations,  as  they  existed  in 
1983,  to  all  persons  participating  in 
Social  Security  and  Supplemental 
Security  Income  disability  hearings  held 
under  the  SSARP  in  Maryland,  who  had 
hearings  at  which  an  SSA  representative 
opposed  their  claims  and  who  received 
a  favorable  decision  on  their  claims 
which  became  final  on  or  after  August  5. 
1985.  It  was  further  agreed  that  a  fund 
would  be  established  for  compensation 
of  legal  fees  incurred  during  SSA 
appeals  for  such  claimants  who  received 
fully  favorable  decisions  upon  their 
claims  which  became  Tmal  prior  to 
August  5. 1985. 

Pursuant  to  the  Underdue  settlement 
agreement,  claims  from  persons  who 
received  favorable  decisions  which 
became  final  on  or  after  August  5, 1985 
are  governed  by  45  CFR  Part  13  (1983). 
Under  these  regulations.  ALJ's  take  the 
initial  action  on  applications  for  EAJA 
awards  resulting  from  the  settlement 
agreement  in  Underdue  and  other 
SSARP  cases.  The  regulations  require 
final  Agency  review  of  all  settlements 
and  EAJA  awards.  They  also  require 
Agency  review  if  an  appeal  (exception) 
of  an  initial  award  decision  is  filed  by 
either  side.  The  Agency  reviewing 
official  for  SSA  is  the  Commissioner  of 


Social  Security  (the  Commissioner)  or 
her  designee. 

Notice  is  hereby  given  that,  effective 
August  25. 1987.  the  Commissioner 
redelegated  her  review  authority  for 
EAJA  awards  under  the  SSARP  to  SSA's 
Associate  Commissioner  for  Hearings 
and  Appeals,  with  authority  to  further 
redelegate  to  other  officials  within 
SSA's  Office  of  Hearings  and  Appeals 
(OHA).  This  redelegation  includes 
authority  to  approve  all  EAJA 
settlements,  authority  to  review  EAJA 
award  decisions  by  ALJ's  and  authority 
to  make  final  Agency  decisions  based 
upon  such  reviews.  The  authority 
applies  to  Underdue  cases,  as  well  as 
any  other  cases  under  the  SSARP. 
Effective  October  6, 1987,  the  Associate 
Commissioner  for  Hearings  and  Appeals 
further  redelegated  this  authority  to  the 
Deputy  Chairman  of  the  SSA  Appeals 
Council,  which  is  located  in  OHA. 

Dated:  November  13. 1967. 
rMMMi  |.  Sabatiiii. 

Deputy  Commissioner  for  Management. 
[FR  Doc.  87-27150  Filed  11-24-87;  8:45  Bm] 
MLum  cooc  4no-ii-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  wnkMfe  Servte* 
[PRT-721342.  et  aL] 

Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531,  etseq.]: 

Applicant:  James  W.  Foster,  D.V.M., 
Bellevue,  WA;  PRT-721342. 

The  applicant  requests  a  permit  to 
import  blood,  serum,  tissue  and  stool 
samples  of  mountain  gorillas  (Gorilla 
gorilla  berengei)  from  Rwanda  for 
scientific  research  purposes. 

Applicant:  Lowry  Park  Zoo,  Tampa, 
PL;  PRT-723047. 

The  applicant  requests  a  permit  to 
import  one  female  Persian  leopard 
(Panthera  pardus  saxicolor)  from  the 
Tierpark  Zoo,  Munich,  West  Germany, 
for  enhancement  of  the  propagation  of 
the  species. 

Applicant:  Dr.  Earl  T.  Holdsworth. 
Falmouth,  ME;  PRT-723068. 

The  applicant  requests  a  permit  to 
import  a  trophy  of  a  bonebok 
(Damaliscus  dorcas  dorcas)  culled  from 
the  captive  herd  maintained  by  Mrs.  C.P. 
Human  of  Moddervlei  farm  in 
Bredasporp,  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 


Applicant:  International  Crane 
Foundation,  PRT-723090. 

The  applicant  requests  a  permit  to 
import  a  male  black-necked  crane  (Grus 
of  nigricoliis)  from  the  Chendu  Zoo. 
Sichuan  Province.  China,  for 
enhancement  of  the  propagation  of  the 
species. 

Applicant:  Ken  McConnell,  Red  Bluff. 
CA;  PRT-72310a 

The  applicant  requests  a  permit  to 
import  10  golden  conures  (Aratinga 
guarouba]  captive-hatched  by  Kees  Van 
Dijk.  Schilde,  Belgium,  for  enhancement 
of  the  propagation  of  the  species. 

Applicant:  Delta  Primate  Research 
Center,  Covington,  LA;  PRT-719320. 
The  applicant  requests  a  permit  to 
collect  (take)  blood,  serum  and  skin 
samples  from  45  white-collared 
mangabeys  (Cercocebus  torquatus)  for 
leprosy  research.  Thirty-two  of  these 
animals  are  inoculated  with  leoprosy 
(Mycobacterium  leprae). 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  400. 1375  K  Street  NW.. 
Washington.  DC  20005.  or  by  writing  to 
the  Director.  U.S.  Office  of  Management 
Authority.  P.O.  Box  27329.  Central 
Station.  Washington.  DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
applicant  and  PRT  number  when 
submitting  comments. 

Dated:  November  19, 1987. 
R.K.  Robinson 

Chief.  Branch  of  Permits,  Federal  Wildlife 

Permit  Office. 

[FR  Doc.  87-27160  Filed  11-24-87:  8:45  am] 

BILLINO  CODE  43tO-S»-M 


(FES87-62] 

Availability  of  Final  Environniental 
Impact  Statement;  Innolto  National 
Wildlifa  Refuge,  AK 

AGENCY:  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  a  final 
environmental  impact  statement  for  the 
proposed  comprehensive  plan  and 
wilderness  review  for  Innoko  National 
Wildlife  Refuge,  Alaska. 

SUMMARY  The  U.S.  Fish  and  Wildlife 
Service  has  prepared  a  Final 
Comprehensive  Conservation  Plan, 
Environmental  Impact  Statement,  and 
Wilderness  Review  (Plan)  for  the  Innoko 


National  Wildlife  Refugee,  Alaska, 
pursuant  to  sections  304(g)(1).  1008.  and 
1317  of  the  Alaska  National  Interest 
Lands  Conservation  Act  of  1980  (Alaska 
Lands  Act);  section  3(d)  of  the 
Wilderness  Act  of  1964;  and  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  The  Plan  describes 
three  alternatives  for  managing  the 
refuge  as  well  as  the  environmental 
consequences  of  implementing  each 
alternative.  In  the  document  the 
suitability  of  all  federal  lands  in  the 
refuge,  not  previously  designated  as 
wilderness  lands,  is  reviewed  for 
possible  wilderness  designated  and 
inclusion  in  the  National  Wilderness 
Preservation  System. 

DATES;  A  Record  of  Decision  will  be 
issued  no  sooner  than  December  2, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Knauer,  Refuges  and  Wildlife, 
U.S.  Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road.  Anchorage.  Alaska  99503; 
telephone  (907)  786-3399. 

SUPPl£MENTARY  INFORMATION:  A 

summary  of  the  Plan  has  been  prepared 
and  will  be  sent  to  all  persons  and 
organizations  who  participated  in  any 
part  of  the  planning  process,  such  as 
scoping  meetings,  workshops,  or  in  other 
types  of  communication  with  the 
planning  team.  Copies  of  the  complete 
Plan  will  be  sent  to  Federal  and  State 
agencies,  regional  and  village  Native 
corporations.  local  governments,  and 
other  organizations  and  individuals  who 
have  already  requested  copies.  A 
limited  number  of  copies  of  both 
documents  are  available  upon  request 
from  Mr.  Knauer. 

Copies  of  the  complete  Plan  are 
available  at  the  office  of  the  Regional 
Director,  at  the  above  address;  at  the 
Innoko  National  Wildlife  Refuge  Office, 
P.O.  Box  69,  McGiaih,  Alaska  99627; 
and,  for  review,  at  the  following 
locations: 

U.S.  Fish  and  Wildlife  Service,  Division 
of  Refuge  Management  U.S. 
Department  of  the  Interior  BIdg..  18th 
&  C  Streets,  NW.,  Washington,  DC 
20240 

U.S.  Fish  and  Wildlife  Service.  Refuges 
and  Wildlife.  500  NE  Multnomah 
Street,  Suite  1692,  Portland.  OR  97232 

U.S.  Fish  and  Wildlife  Service.  Refuges 
and  Wildlife.  500  Gold  Avenue.  SW.. 
Room  1306,  Albuquerque,  NM  87103 

U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife,  Federal  Building,  Fort 
Snelling,  Twin  Cities,  MN  55111 

U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife,  Richard  B.  Russell 
Federal  Building,  75  Spring  Street. 
Atlanta,  GA  30303 


U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife,  One  Gateway  Center. 

Suite  70.  Newton  Corner,  MA  02158 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife.  134  Union  Blvd., 

Lakewood,  CO  80225 

Date:  November  19, 1987. 
Bruce  Blanduud. 

Director,  Office  of  Environmental  Project 

Review. 

(FR  Doc.  87-27155  Filed  11-24-87;  8:45  am| 

BILUNQ  CODE  43Y0-SS-M 

IFES  87-61] 

Availability  of  Rnal  Environmentai 
Impact  Statement;  Yukon  Flats 
National  Wildlife  Refuge,  AK 

agency:  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  a  final 
environmental  impact  statement  for  the 
proposed  Comprehensive  Conservation 
Plan  and  Wilderness  Review  for  Yukon 
Flats  National  Wildlife  Refuge,  Alaska. 

summary:  The  U.S.  Fish  and  WUdlife 
Service  has  prepared  a  Final 
Comprehensive  Conservation  Plan. 
Environmental  Impact  Statement,  and 
Wilderness  Review  (Plan)  for  the  Yukon 
Flats  National  Wildlife  Refuge,  Alaska, 
pursuant  to  sections  304(g)(1),  1008,  and 
1317  of  the  Alaska  National  Interest 
Lands  Conservation  Act  of  1980  (Alaska 
Lands  Act);  section  3(d)  of  the 
Wilderness  Act  of  1964;  and  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  The  Plan  describes 
five  alternatives  for  managing  the  refuge 
as  well  as  the  envirorunental 
consequences  of  implementing  each 
alternative.  In  the  document  the 
suitability  of  all  Federal  lands  in  the 
refuge  is  reviewed  for  possible 
wilderness  designation  and  inclusion  in 
the  National  Wilderness  Preservation 
System. 

date:  a  Record  of  Decision  will  be 
issued  no  sooner  than  December  28. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Knauer,  Refuges  and  Wildlife, 
U.S.  Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road,  Anchorage,  Alaska  99503; 
telephone  (907)  786-3399. 
SUPPlfMENTARY  INFORMATION:  A 
summary  of  the  Plan  has  been  prepared 
and  will  be  sent  to  all  persons  and 
organizations  who  participated  in  any 
part  of  the  planning  process,  such  as 
scoping  meetings,  workshops,  or  in  other 
types  of  communication  with  the 
planning  team.  Copies  of  the  complete 
Plan  will  be  sent  to  all  those  who 
responded  to  the  draft  and  to  all  Federal 
and  State  agencies,  regional,  and  village 


Native  corporations,  local  governments, 
and  other  organizations  and  individuals 
who  have  already  requested  copies.  A 
limited  number  of  copies  of  both 
documents  are  available  upon  request 
from  Mr.  Knauer. 

Copies  of  the  complete  Plan  are 
available  at  the  office  of  the  Regional 
Director,  at  the  above  address;  at  the 
Yukon  Flats  National  Wildlife  Refuge 
Office,  Federal  Building  and  Courthouse, 
Room  122, 101  Twelfth  Ave.,  Fairbanks. 
Alaska  99701;  and  for  review,  at  the 
following  locations: 

U.S.  Fish  and  Wildlife  Service,  Division 
of  Refuge  Management,  U.S. 
Department  of  the  Interior  Bldg.,  18th 
&  C  Streets,  NW..  Washington.  DC 
20240 
U.S.  Fish  and  Wildlife  Service.  Refuges 
and  Wildlife.  500  NE  Multnomah 
Street.  Suite  1692.  Portland.  OR  97232 
U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife,  500  Gold  Avenue.  SW., 
Room  1306.  Albuquerque.  NM  87103 
U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife,  Federal  Building,  Fort 
Snelling,  Twin  Cities.  MN  55111 
U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife,  Richard  B.  Russell 
Federal  Building,  75  Spring  Street, 
Altanta,  GA  30303 
U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife,  One  Gateway  Center, 
Suite  70,  Newton  Comer,  MA  02158 
U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife,  134  Union  Blvd.. 
Lakewood.  CO  80225 

Date:  November  19, 1987. 
Bruce  Blanchard. 

Director,  Office  of  Environmental  Project 
Review. 

[FR  Doc.  87-27156  Filed  11-24-87;  8:45  am) 
BIUJNG  CODE  4310-SS-M 


Bureau  of  Land  Management 
(AZ-050-08-4212-10] 

Realty  Action;  Proposed 
Noncompetitive  Agricultural  Leases  on 
Public  Land  in  Yuma  County,  AZ,  and 
Riverside  County,  CA 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  realty  action; 

proposed  noncompetitive  agricultural 

leases  on  public  land  in  Yuma  County, 

Arizona,  and  Riverside  County, 

California. 

summary:  The  following  described 
lands  have  been  determined  to  be 
suitable  for  noncompetitive  5-year 
renewable  agricultural  leases  under  the 
provisions  of  section  302  of  the  Federal 
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Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1732): 

Portions  of  lots  11. 13.  SE'/tSE'A.  sec.  19.  T. 
8  S..  R.  22  W..  G&SRM.  Arizona,  containing 
24.2  acres  (A-22620). 

S'/i.  sec.  35.  T.  10  S..  R.  25  W..  G&SRM. 
Arizona,  containing  34  acres  (A-23090). 

Portion  of  SW'ASEV*.  sec.  24,  T.  8  S..  R.  23 
W..  G&SRM,  Arizona,  containing  14  acres  (A- 
23091). 

Portion  of  sec.  29.  T.  16  S..  R.  22  E..  SBM. 
.■\rizona.  containing  27  acres  {A-23092). 

N'/i.  sec.  35.  T.  10  S..  R.  25  W..  G&SRM. 
Arizona,  containing  13.22  acres  (A-23093). 

Lot  2,  N'/zN'/^SE'A.  sec.  35.  T.  8  S..  R.  22  E.. 
SBM.  California,  containing  14.7  acres  (CA- 
20934).  I 

The  lands  have  been  utilized  in 
trespass  for  agricultural  purposes  for 
many  years.  Continued  agricultural  use 
of  these  lands  is  consistent  with  the 
Yuma  District  Resource  Management 
Plan  and  Environmental  Impact 
Statement. 

These  parcels  will  be  offered  to  the 
current  occupants  for  a  district, 
noncompetitive  agricultural  lease  at  no 
less  than  fair  market  value  rental.  The 
size  and  location  of  the  parcel  limit 
other  potential  uses  or  users.  The  leases 
will  be  subject  to  all  valid  existing 
rights. 

DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  Notice, 
interested  parties  may  submit  comments 
to  the  District  Manager.  Bureau  of  Land 
Management.  P.O.  Box  5680,  3150 
Winsor  Avenue,  Yuma,  Arizona  85364. 
Any  objections  will  be  reviewed  by  the 
State  Director,  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of 
Interior,  effective  60  days  from  the  date 
of  publication  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sue  E.  Richardson,  Area  Manager,  Yuma 
Resource  Area,  Bureau  of  Land 
Management,  3150  Winsor  Avenue, 
Yuma,  Arizona  85365.  602-726-6300. 

Dated:  November  16, 1987. 
Robert  V.  Abbey, 
Acting  District  Manager. 

|FR  Doc.  87-27135  Filed  11-24-87;  8:4S  am] 

BILLWiG  COOe  4310-32-M  I 


(CA-940-08-4212-13:  CA  202581      I 

California;  Exchange  of  Public  and 
Private  L^nds  in  Riverside  and  San 
Diego  Counties  and  Order  Providing 
For  Opening  of  Public  Land       1 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


ACTION:  Notice  of  issuance  of  hind 
exchange  conveyance  document  and 
opening  order. 

ADDRESS:  Inquiries  concerning  the  land 
should  be  addressed  to:  Chief.  Branch  of 
Adjudication  and  Records,  Bureau  of 
Land  Management  California  State 
Office,  2800  Cottage  Way  (Room  E- 
2841),  Sacramento.  California  94825. 
SUMMARY:  The  purpose  of  this  exchange 
was  to  acquire  a  portion  of  the  non- 
Federal  land  within  the  proposed  13.030- 
acre  preserve  for  the  Coachella  Valley 
fringe-toed  lizard.  The  lizard  is 
Federally  listed  as  threatened  and  State 
listed  as  endangered.  The  Bureau  of 
Land  Management's  goal  is  to  acquire 
approximately  6,700  acres  within  the 
preserve.  The  land  acquired  does  not 
constitute  habitat  for  the  lizard,  but 
provides  a  sand  source  required  for  the 
continuing  production  of  active  sand 
dune  areas  that  are  critical  habitat  for 
the  lizard.  Other  State  and  Federal 
agencies  will  acquire  the  remaining 
portion  for  the  preserve. 

The  public  interest  was  well  served 
through  completion  of  this  exchange. 
The  land  acquired  in  this  exchange  will 
be  opened  to  operation  of  the  public 
land  laws  and  to  the  full  operation  of  the 
United  States  mining  and  mineral 
leasing  laws. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianna  Storey,  California  State  Office. 
(916)  978-4815. 

1.  The  United  States  issued  a  land 
exchange  conveyance  document  to  The 
Nature  Conservancy  on  October  15, 
1987,  pursuant  to  the  authority  of  Sec. 
206  of  the  Act  of  October  21, 1976  (43 
U.S.C.  1716)  for  the  following  described 
public  land: 

San  Bernardino  Meridian,  California 

T.  11  S.,  R.  1  W.. 

Sec.  29.  lot  14: 

Sec.  31,  lot  6: 

Sec.  32,  lots  8.  9. 11. 12,  and  13. 

Containing  76.56  acres  in  San  Diego 
County. 

2.  In  exchange  for  the  land  described 
in  paragraph  1,  on  October  14, 1987,  the 
United  States  accepted  title  to  the 
following  described  private  land  from 
The  Nature  Conservancy: 

San  Bernardino  Meridian,  California 

T.  4  S..  R.  7  E.. 
Sec.  8.  S'/2SW'/4. 
Containing  80  acres  in  Riverside  County. 

3.  The  values  of  the  Federal  public 
land  and  the  non-Federal  private  land  in 
the  exchange  were  appraised  at  $78,000 
and  $76,000,  respectively.  A  payment  in 
the  amount  of  $2,000  has  been  paid  to 
the  United  States  by  The  Nature 


Conservancy  to  equalize  the  values 
between  the  public  land  and  the  non- 
Federal  private  land. 

4.  At  10  a.m.  on  December  24, 1987,  the 
land  described  above  in  paragraph  2 
shall  be  open  to  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  tp  10  a.m.  on 
December  24. 1987  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

5.  At  10  a.m.  on  December  24, 1987,  the 
land  described  in  paragraph  2  above 
shall  be  open  to  location  under  the 
United  States  mining  laws. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
opening  is  unathorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  section  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  intitiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

6.  At  10  a.m.  on  December  24, 1987  the 
land  described  in  paragraph  2  above 
shall  be  open  to  applications  and  offers 
under  the  mineral  leasing  laws. 

Date:  November  17, 1987. 
Rose  M.  Fairbanks. 

Acting  Chief.  Branch  of  Adjudication  and 

Records. 

[FR  Doc.  187-27077  Filed  11-24-87:  8:45  am| 

BILLING  COOE  4310-40-M 


[NM-030-07-4212-14) 

Sale  of  Public  L^nds  in  Socorro 
County,  NM 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Modified  notice  of  realty  action. 

SUMMARY:  This  Notice  withdraws  the 
sale  of  Parcel  86-10  described  in  our 
previous  Notice  of  Realty  Action 
published  in  the  Federal  Register  on 
September  17. 1987.  in  Volume  52,  No. 
180,  pages  35152  through  35154.  The 
reason  for  withdrawal  of  the  sale  is  due 
to  adverse  comments  received  from 
New  Mexico  Department  of  Game  and 
Fish.  The  sale  of  all  other  parcels 
remains  unchanged. 


FOR  FURTHER  INFORMATION  CONTACT: 

Rocky  Curnutt  at  the  Socorro  Resource 
Area  Office,  198  Neel  Avenue,  NW.. 
Socorro,  New  Mexico  87801  or  call  505- 
835-0412. 

Dated:  November  la  1987. 
Robert  R.  Calkins. 
Associated  District  Manager. 
|FR  Doc.  87-27132  Filed  11-24-87:  8:45  am) 

BILLING  COOE  4310-FB-M 

Minerals  Management  Service 

I  FES  87-63] 

Alaska  Region;  Availability  of  Final 
Environmental  Impact  Statement  for 
Proposed  Cttukchi  Sea  Lease  Sale  109 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Minerals  Management  Service 
(MMS)  has  prepared  a  final 
Environmental  Impact  Statement  (EIS) 
relating  to  the  proposed  1988  Outer 
Continental  Shelf  oil  and  gas  lease  sale 
of  available  unleased  blocks  in  the 
Chukchi  Sea. 

Single  copies  of  the  final  EIS  can  be 
obtained  from  the  Regional  Director. 
Minerals  Management  Service.  Alaska 
Region.  949  East  36th  Avenue, 
Anchorage.  Alaska  99506-4302. 
Attention:  Public  Information.  Copies 
can  also  be  requested  by  telephone, 
(907)  261-4435. 

Copies  of  the  final  EIS  will  also  be 
available  for  inspection  in  the  following 
public  libraries:  Arctic  Environmental 
Information  and  Data  Center.  University 
of  Alaska.  707  A  Street,  Anchorage. 
Alaska;  Army  Corps  of  Engineers 
Library,  U.S.  Department  of  Defense, 
Anchorage.  Alaska;  Alaska  Resources 
Library,  U.S.  Department  of  the  Interior, 
Anchorage,  Alaska;  University  of 
Alaska,  Anchorage  Consortium  Library. 
3211  Providence  Drive.  Anchorage, 
Alaska;  Fairbanks  North  Star  Borough 
Public  Library  (Noel  Wien  Library).  1215 
Cowles  Street,  Fairbanks,  Alaska;  Elmer 
E.  Rasmuson  Library,  310  Tanana  Drive, 
Fairbanks.  Alaska;  Alaska  State  Library 
Juneau,  Alaska;  Alaska  Field  Operation 
Center  Library,  U.S.  Department  of  the 
Inferior,  Bureau  of  Mines.  Juneau, 
Alaska;  Juneau  Memorial  Library,  114- 
4th  Street,  Anchorage,  Alaska;  Kenai 
Community  Library,  163  Main  Street 
Loop.  Kenai,  Alaska:  Unviersity  of 
Alaska-Juneau  Library,  11120  Glacier 
Highway.  Juneau.  Alaska;  Kettleson 
Memorial  Library,  Sitka,  Alaska; 
Soldotna  Public  Library,  235  Binkley 
Street,  Soldotna,  Alaska;  Alakanuk 
Public  Library,  Alakanuk.  Alaska;  North 


Slope  Borough  School  District  Library/ 
Media  Center.  Barrow,  Alaska;  Brevig 
Mission  Community  Library,  Brevig 
Mission,  Alaska;  Buckland  Public 
Library,  Buckland,  Alaska;  Davis 
Menadelook  Memorial  H.S.  Library, 
Diomede,  Alaska;  Elim  Community 
Library.  Elim,  Alaska;  Northern  Alaska 
Environmental  Center  Library,  218 
Driveway.  Fairbanks,  Alaska;  University 
of  Alaska,  Fairbanks,  Institute  of  Arctic 
Biology.  311  Irving  Building,  Fairbanks, 
Alaska;  Gambell  Community  Library/ 
Learning  Center,  Gambell,  Alaska; 
Golovin  Community  Library,  Golovin. 
Alaska;  Kanealook  School  Library. 
Kaktovik,  Alaska;  Kiana  Elementary 
School  Library.  Kiana.  Alaska; 
McQueen  School  Library.  Kivalina, 
Alaska;  George  Francis  Memorial 
Library,  Kotzebue.  Alaska;  Kyuk  City 
Library,  Koyuk.  Alaska;  Kegoayah 
Kozga  Public  Library.  Nome.  Alaska; 
Noorvik  Elementary/High  School 
Library.  Noorvik,  Alaska;  Tikigaq 
Library.  Point  Hope.  Alaska;  Savoonga 
Community  Library.  Savoonga.  Alaska; 
Shaktoolik  School  Library.  Shaktoolik, 
Alaska;  Nellie  Weyiouanna  Ilisaavik 
Library.  Shishmaref.  Alaska;  Stebbins 
Community  Library.  Stebbins.  Alaska; 
Ticasuk  Library.  Unalakleet.  Alaska; 
Kingikme  Public  Library.  Wales.  Alaska; 
and  Nuiqsut  Library,  Nuiqsut,  Alaska. 
Wm.  D.  Bettenberg, 
Director,  Minerals  Management  Service. 

Approved; 
Date:  November  20, 1987. 
Bruce  Blancfaard, 

Director,  Office  of  Environmental  Project 
Review. 

[FR  Doc.  87-27147Filed  11-24-87;  8:45  am] 

BILLING  COOE  4320-MR-M 


National  Park  Service 

Intention  To  Negotiate  Concession 
Authorization;  Dudley  Food  and 
Beverage,  Inc. 

Pursuant  to  the  provisions  of  Section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
authorization  with  Dudley  Food  and 
Beverage,  Inc.,  authorizing  it  to  continue 
to  provide  the  sale  of  refreshments, 
sundries  and  beach  equipment  rentals, 
as  authorized  by  concession  permit,  for 
the  public  in  the  Santa  Rosa  area  of  Gulf 
Islands  National  Seashore  for  a  period 


of  approximately  four  (4)  years  from  the 
date  of  execution  through  February  28, 
1992. 

This  authorization  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expires  by 
limitation  of  time  on  March  31, 1988,  and 
therefore,  pursuant  to  the  Act  of  October 
9, 1965,  as  cited  above,  is  entitled  to  be 
given  preference  in  the  renewal  of  the 
authorization. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 
Interested  parties  should  contact  the 
Regional  Director,  Southeast  Region,  75 
Spring  Street,  SW.,  Atlanta  Georgia 
30303,  for  information  as  to  the 
requirements  of  the  proposed 
authorization. 
Robert  L.  Deskins, 

Acting  Regional  Director.  Southeast  Region. 
(FR  Doc.  87-27151  Filed  11-24-87:  8:45  am] 

BILUNG  COOE  4310-10-M 


INTERNATIONAL  TRADE 
COMMISSION 

Ilnvestigatk>n  No.  337-TA-2721 

Certain  Electronic  Chime  Modules; 
Initial  Determination  Terminating 
Respondents  on  Basis  of  Settlement 
Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  ofTicer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Modu-Tronics  Inc.  and  Aimco,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
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Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  17, 1987. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.]  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington,  DC  2043Q, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  t|iat 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002.  I 

IVritten  Comments:  Interested    I 
persons  may  file  written  comments  with 
the  Commission  concerning  termination 
of  the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such   . 
comments  must  be  filed  with  the   ! 
Secretary  to  the  Commission,  701  E 
Street  NW.,  Washington.  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  ftjll 
statement  of  the  reasons  why        | 
confidential  treatment  should  be  | 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commision, 
telephone  202-523-0176. 

By  order  of  the  Commision. 

Issued:  November  17, 1987. 
Kennetli  R.  Mason, 
Secretary. 
[FR  Doc.  87-27199  Filed  11-24-87:  8:45  am] 

BHJJNGCOOE  70»-02-«t 

(Investigation  No.  337-TA-269]         j 

Certain  Picture-in-a-Picture  Video  Add- 
On  Products  and  Components 
Ttiereof;  Initial  Determination 
Terminating  Respondents  on  Basis  of 
Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreument: 


Rabbit  Systems,  Inc.  ("Rabbit"),  General 
Electronics  (Hong  Kong)  Ltd.  ("GEHK") 
and  MultiVision  Products,  Inc. 
("MultiVision"). 

SUPPLEMENTARY  INFORMATION:  This 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties,    . 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  4, 1987. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington.  DC  20436, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments:  Interested 
persons  may  file  written  comments  with 
the  Commission  concerning  termination 
of  the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street,  NW.,  Washington.  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 
Issued:  November  19. 1987. 

Kenneth  R.  Mason, 

Svcretary. 

(PR  Doc.  87-27200  Filed  11-24-87:  8:45  ami 
BILLING  CODE  702(MI2-M 


(Investigation  No.  731-TA-354  (Final)] 

Stainless  Steel  Pipes  and  Tubes  From 
Sweden 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,^  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U  S.C.  1673(b)).  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Sweden  of 
seamless  stainless  steel  pipes,  tubes, 
hollow  bars,  and  blanks  therefor,  all  the 
foregoing  of  circular  cross  section, 
provided  for  in  items  610.51  and  610.52 
of  the  Tariff  Schedules  of  the  United 
States  (TSUS),  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  Uni'sd  States  at  less  than  fair 
value  (LTFV).  The  Commission  further 
determines  ^  that  an  industry  in  the 
United  States  is  not  materially  injured 
or  threatened  with  material  injury,  and 
the  establishment  of  an  industry  in  the 
United  States  is  not  materially  retarded, 
by  reason  of  imports  from  Sweden  of 
welded  stainless  steel  pipes,  tubes, 
hollow  bars,  and  blanks  therefor,  all  of 
the  foregoing  of  circular  cross  section, 
provided  for  in  TSUS  items  610.37  and 
610.52.  that  have  been  found  by  the 
Department  of  Commerce  to  be  sold  in 
the  United  States  at  LTFV. 

Background 

The  Commission  instituted  this 
investigation  effective  May  2. 1987. 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  certain  stainless  steel  hollow 
products  from  Sweden  were  being  sold 
at  LTFV  within  the  meaning  of  section 
731  of  the  Act  (19  U.S.C.  (1673)).  Notice 
of  the  institution  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission. 
Washington.  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  of  July  1. 
1987  (52  FR  24537).  The  hearing  was  held 
in  Washington,  DC,  on  October  13, 1987, 


'  The  record  is  defined  in  !  207.2(1)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  (207.2(i)). 

2  Chairmdn  Liebeler  determines  Ihal  an  industry 
in  the  United  Stales  is  not  materially  injured  or 
threatened  with  material  injury,  and  the 
establishment  of  an  industry  is  not  materially 
retarded,  by  reason  of  imports  from  Sweden  of 
seamless  stainless  steel  pipes  and  lubes  that  have 
been  found  by  the  Department  of  Commerce  to  be 
sold  Hi  less  than  fair  value. 

'  Commissioners  Eckes  and  Lodwich  determine 
th^t  an  industry  in  the  United  Stales  is  materially 
iniured  by  reason  of  imports  from  Sweden  of 
welded  stainless  steel  pipes  and  tubes  lhal  have 
been  found  by  the  Department  of  Commercr;  to  be 
sold  in  the  United  Slates  at  I.ITV. 


and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  November  18, 
1987.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2033 
(November  1987),  entitled  "Stainless 
Steel  Pipes  and  "Tubes  from  Sweden: 
Determination  of  the  Commission  in 
Investigation  No.  731-TA-354  (Final) 
Under  the  Tariff  Act  of  1930,  Together 
With  the  Information  Obtained  in  the 
Investigation." 

By  order  of  the  Commission. 

Issued:  November  19, 1987. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  87-27201  Filed  11-24-87:  8:45  am] 

BILLING  CODE  7020-02-M 

Certain  Welded  Cart>on  Steel  Pipes 
and  Tubes  From  India;  Request  for 
Comments 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Request  for  comments  regarding 
the  institution  of  a  section  751(b)  review 
investigation  concerning  the 
Commission's  affirmative  determination 
in  investigation  No.  731-TA-271,  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  India. 

SUMMARY:  The  Commission  invites 
comments  from  the  public  on  whether 
changed  circumstances  exist  sufficient 
to  warrant  the  institution  of  an 
investigation  pursuant  to  section  751(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(b))  to  review  the  Commission's 
affirmative  determination  in 
investigation  No.  731-TA-271  (Final), 
regarding  certain  welded  carbon  steel 
standard  pipes  and  tubes  from  India. 
The  purpose  of  the  proposed  751(b) 
review  investigation,  if  instituted,  would 
be  to  determine  whether  an  industry  in 
the  United  States  would  be  materially 
injured,  or  would  be  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  would 
be  materially  retarded,  by  reason  of 
imports  of  certain  welded  carbon  steel 
standard  pipes  and  tubes  from  India  if 
the  antidumping  duty  order  regarding 
such  merchandise  were  to  be  modified 
or  revoked.' 


'  The  term  "welded  carlion  steel  standard  pipes 
and  tubes"  covers  welded  carbon  steel  pipes  and 
tubes  of  circular  cross  section,  0.375  inch  or  more 
but  not  over  16  inches  in  outside  diameter,  provided 
for  in  items  610.3231.  610.3234.  610.3242.  610.3243. 
610.3252.  610.3254m  610.3256,  610.3258.  and  610.4925 
of  the  Tariff  Schedules  of  the  United  Slates 
Annotated  (TSUSA). 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Carpenter  (202-523-0399).  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  701  E  Street  NW.. 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-523-0161. 
SUPPLEMENTARY  INFORMATION:  On  May 
7, 1986,  the  Commission  published  in  the 
Federal  Register  its  determination  in 
investigation  No.  731-TA-271  (Final). 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  from  India  (51  FR  16908).  The 
Commission  determined  that  an  industry 
in  the  United  States  was  materially 
injured,  or  threatened  with  material 
injury,  by  reason  of  imports  from  India 
of  welded  carbon  steel  standard  pipes 
and  tubes  which  had  been  found  by  the 
Department  of  Commerce  to  be  sold  at 
less  than  fair  value.  On  May  12. 1986. 
the  Department  of  Commerce  issued  an 
antidumping  duty  order,  notice  of  which 
was  published  in  the  Federal  Register 
(51  FR  17384). 

On  October  5, 1987,  the  Commission 
received  a  request  filed  by  the 
Engineering  Export  Promotion  Council  of 
India,  the  Tata  Iron  and  Steel  Co. 
(TISCO).  Ltd.,  and  )indal  Pipes,  pursuant 
to  section  751(b)  of  the  Act,  to  review  its 
affirmative  determination  in 
investigation  No.  731-TA-271  (Final). 
Under  §  207.45(a)  of  the  Commission's 
Rules  of  Practice  and  Procedure.  "In  the 
absence  of  good  cause  shown,  no 
investigation  under  this  section  shall  be 
instituted  within  24  months  of  the  date 
of  publication  .of  the  notice  of 
suspension  or  determination."  Notice  of 
the  Commission's  determination  was 
published  in  the  Federal  Register  of  May 
7, 1986.  The  petitioners  contend  that  the 
circumstances  of  this  case  constitute 
"good  cause"  for  conducting  an 
immediate  review. 

Written  Comments  Requested: 
Pursuant  to  §  207.45(b)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  207.45(b)(2)),  the 
Commission  requests  comments 
concerning  whether  the  following 
alleged  changed  circumstances  are 
sufficient  to  warrant  institution  of  a 
review  investigation:  The  domestic 
industry  experienced  dramatic  recovery 
in  1986  as  the  result  of  factors  which 
preceeded.  and  are  therefore  unrelated 
to.  imposition  of  the  antidumping  duties. 


Also,  the  volume  of  imports  from  India 
declined  during  the  first  six  months  of 
1987.  despite  the  fact  that  two  Indian 
producers  of  standard  pipes  and  tubes 
are  excluded  from  the  dumping  order. 
Thus,  there  is  no  evidence  that  the 
domestic  industry  would  suffer  material 
injury  if  the  antidumping  duty  order 
with  respect  to  India  were  revoked. 

The  Commission  also  invites  comment 
on  the  meaning  of  "good  cause".  In 
particular,  comments  on  the  differences 
between  "changed  circumstances"  and 
"good  cause"  are  sought.  The  petitioners 
have  cited  the  following  items  as 
support  for  a  finding  of  "good  cause:" 
The  subject  antidumping  duty  order  has 
become  unnecessary  and  unwarranted 
as  a  result  of  the  Commission's  negative 
determinations  in  investigations  Nos. 
731-TA-293  and  294.  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  from  the 
Philippines  and  Singapore  (November 
1986).  In  reaching  its  determinations  in 
those  cases,  the  Commission  cumulated 
imports  from  India  with  those  from  the 
Philippines  and  Singapore,  as  well  as 
with  those  from  Turkey  and  Thailand. 
Thus  the  Commission  again  assessed 
the  effect  of  imports  from  India  on  the 
domestic  industry  and  concluded  that 
they  were  not  the  cause  of  material 
injury  to  the  domestic  industry. 
Secondly,  two  major  companies, 
accounting  for  over  30  percent  of  all 
exports  of  the  subject  products  from 
India  to  the  United  States,  were  found 
not  to  be  dumping  and  are  thus  excluded 
from  Commerce's  order.  Given  the 
Commission's  negative  determinations 
in  investigations  Nos.  731-TA-293  and 
294.  the  burden  of  the  duty  on  TISCO. 
Jindal.  and  all  other  Indian  companies 
vis-a-vis  the  two  excluded  companies  is 
inappropriate  and  constitutes  "good 
cause." 

Written  Submissions:  In  accordance 
with  §  201.8  of  the  Commission's  rules 
(19  CFR  201.8),  the  signed  original  and 
14  copies  of  all  written  submissions 
must  be  filed  with  the  Secretary  to  the 
Commission.  701  E  Street  NW.. 
Washington.  DC  20436.  All  comments 
must  be  filed  no  later  than  30  days  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  business 
confidential  treatment  under  §  201.6  of 
the  Commission's  rules  (19  CFR  201.6). 
Such  requests  should  be  directed  to  the 
Secretary  of  the  Commission  and  must 
include  a  full  statement  of  the  reasons 
why  the  Commission  should  grant  such 
treatment.  Each  sheet  must  be  clearly 
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marked  at  the  top  "Confidential 
Business  Data."  The  Commission  will 
either  accept  the  submission  in     | 
confidence  or  return  it.  All  I 

nonconfidential  written  submissions 
will  be  available  for  public  inspection  in 
the  Office  of  the  Secretary. 

Copies  of  the  request  for  review  of  the 
injury  determination  and  any  other 
documents  in  this  matter  are  available 
for  public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission;  telephone  202-523-0161. 

By  order  of  the  Commission. 

Issued:  Noveml)er  16. 1987. 
Kenneth  R.  Maaon. 
Secretary. 
|FR  Doc.  87-27202  Filed  11-24-87;  8:45  am] 

BILUNGCOOE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31147] 


Fremont,  West  Point  and  Pacific 
Railway,  Inc.;  Exemption,  Operation, 
Certain  Abandoned  Railroad  Lines 
Owned  by  Eastern  Nebraska  Chapter, 
National  Railway  Historical  Society  in 
Dodge  and  Cuming  Counties,  NE 

The  Fremont.  West  Point  and  Pacific 
Railway.  Inc.,  has  filed  a  notice  of 
exemption  to  operate  certain  abandoned 
railroad  lines  owned  by  the  Eastern 
Nebraska  Chapter  of  the  National 
Railway  Historical  Society  between 
Fremont.  NE.  and  West  Point.  NE.  The 
line  consists  of  37.5  route  miles  between 
milepost  1.5  at  Fremont,  NE,  anj 
milepost  39.0  at  West  Point,  NE. 
Comments  must  be  filed  with  the 
Commission  and  served  on  William  C. 
Harsh,  Jr.,  324  Fourth  Street  NE.. 
Washington.  DC  20002.  i 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  October  30. 1987. 
By  the  Commission.  )ane  F.  Mack^L 
Director.  Office  of  Proceedings. 

NoteU  R.  McGee, 

Secretary. 

(FR  Doc.  K7-2&7T7  Filed  11-24-87:  8j45  am] 

■ILLING  COOC  7035-01-M 


[Docket  No.  AB-31  (Sub-No.  25X)1 

Grand  Trunk  Western  Railroad  Co.; 
Exemption;  Abandonment  and 
Discontinuance  of  Trackage  Rights  in 
Fayette,  Ross  and  Pike  Counties,  OH 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903.  et  seq.,  (1)  the  abandonment  by 
the  Grand  Trunk  Western  Railroad 
Company  of  a  22.47-mile  line,  and  (2)  the 
discontinuance  of  trackage  rights  by  the 
Grand  Trunk  Western  Railroad 
Company  over  54.22  miles  of  line  owned 
by  CSX  Transportation,  Inc.  and  Norfolk 
and  Western  Railway  Company  in 
Fayette.  Ross  and  Pike  Counties,  OH, 
subject  to  standard  labor  protective 
conditions. 

DATES:  This  exemption  will  be  effective 
on  December  25, 1987.  Petitions  to  stay 
must  be  filed  by  December  10, 1987,  and 
petitions  for  reconsideration  must  be 
filed  by  December  21. 1987. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-31  (Sub-No.  25X)  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423;  (2) 
Petitioner's  representative:  Robert  I. 
Schellig.  Jr..  131  West  LaFayette 
Boulevard,  Detroit.  MI  48226. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  275-7245.  [TDD 
for  hearing  impaired  (202)  275-1721]. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington.  DC  20423.  or  call 
289-4357/4359  (D.C.  Metropolitan  area), 
(assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721  or  by  pickup  from  Dynamic 
Concepts,  Inc.,  in  Room  2229  at 
Commission  headquarters). 
Decided:  November  18. 1987. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Lamboley,  Commissioners 
Sterrett,  Andre,  and  Simons.  Commissioner 
Simmons  was  absent  and  did  not  participate 
in  the  disposition  of  this  decision. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  87-27056  Filed  11-24-87:  8:45  am) 

BILUNG  COOC  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree;  Bi-Con 
Services,  Inc.,  et  al. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  November  17, 1987  a 
proposed  Consent  Decree  in  United 
States  V.  Bi-Con  Services,  Inc.,  et  a  I., 
Civil  Action  No.  87-0004-C{K)  as  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  West  Virginia. 
The  proposed  Consent  Decree  concerns 
violations  of  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
("NESHAPs")  for  asbestos.  40  CFR  Part 
61.  The  proposed  Consent  Decree 
requires  defendants  Bi-Con  Services, 
Inc.,  Equitable  Resources,  Inc.  and 
William  C.  Stalder  to  comply  with  the 
provisions  of  the  asbestos  NESHAP. 
Further,  Defendants  Bi-Con  and 
Equitable  will  pay  a  civil  penalty  of 
$20,000.00. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Bi-Con 
Services,  et  al.,  D.J.  Ref.  No.  90-5-2-1- 
1003. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Northern  District 
of  West  Virginia,  Room  243,  Federal 
Building,  1125  Chaplin  Street.  Wheeling, 
West  Virginia  26003  and  at  the  Region 
III.  Office  of  the  United  States 
Environmental  Protection  Agency,  841 
Chestnut  Street.  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 
Consent  Decree  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20530.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.70  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  J.  MarzuUa, 

Acting  Assistant  Attorney  General  Land  and 
Natural  Resources  Division. 
[FR  Doc.  87-27130  Filed  11-24-87:  8:45  am) 

BILLING  CODE  4410-01-M 


Lodging  of  Second  Amended  Consent 
Decree;  Shenango  Inc. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  3, 1987,  a 
proposed  Second  Amended  Consent 
Decree  in  United  States  v.  Shenango 
Incorporated,  C.A.  80-1172.  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Pennsylvania. 
The  Amended  Consent  Decree  was 
lodged  with  the  Court  on  April  9. 1987. 

The  Second  Amended  Consent  Decree 
modifies  the  Amended  Consent  Decree 
by  requiring  Shenango  to  construct  a 
new  particulate  emission  control  system 
at  its  Neville  Island  facility. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Second 
Amended  Consent  Decree.  Comments 
shall  be  addressed  to  the  Assistant 
Attorney  General  of  the  Land  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice.  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Shenango  Incorporated,  DOJ  ref.  90- 
5-2-3-1099. 

The  proposed  Second  Amended 
Consent  Decree  may  be  examined  at  the 
office  of  the  United  States  Attorney,  J. 
Alan  Johnson,  633  U.S.  Post  Office  and 
Courthouse,  7th  Avenue  and  Grant 
Street,  Pittsburgh,  Pennsylvania  15219 
and  at  the  Region  III  Office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Street,  Philadelphia, 
Pennsylvania,  19107.  Copies  of  the 
Amended  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  U.S. 
Department  of  Justice.  Room  1517.  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  A  copy  of  the 
proposed  Second  Amended  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $1.60 
(10  cent  a  page  reproduction  cost) 
payable  to  the  Treasurer  of  the  United 
States. 

Roger  J.  MarzuUa, 

Acting  Assistant  Attorney  General  Land  and 
Natural  Resources  Division. 

[FR  Doc.  87-27129  Filed  11-24-87;  8:45  am] 

BILLING  CODE  4410-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  February  1, 1988. 
ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202, 1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506 
(202-786-0233)  or  Elaina  Norden,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place,  NW.,  Room  3208.  Washington,  DC 
20503  (202-395-7316). 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities, 
Administrative  Services  Office,  Room 
202, 1100  Pennsylvania  Avenue,  NW., 
Washington.  DC  20506  (202-786-0233) 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out,  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for;  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 
Category:  New 

Title:  The  NEH  Teacher-Scholar 
Program  For  Elementary  and 
Secondary  Teachers  Guidelines 
Form  Number: 

Frequency  of  Collection:  Collections 
occur  once  yearly,  according  to 
individual  program  application 
deadline. 
Respondents:  Individual  or  households 
Academic  scholars — teachers, 
administrators. 
Use:  The  Guidelines  and  application 
instructions  provide  direction  for 
preparing  narrative  and  budgetary 


parts  of  applications  for  grant  funds 
and  request  additional  information 
regarding  grants  recently  received  by 
applicants. 

Estimated  Number  of  Respondents:  1500 

Estimated  Hours  for  Respondents  to 
Provide  Information:  6000 

Susan  Melts, 

Director  of  Administration. 

|FR  Doc.  87-27143  Filed  11-24-87:  8:45  am) 

BILUNG  CODE  7S3e-01-«i 


NATIONAL  SCIENCE  FOUNDATION 

Task  Force  on  Women,  Minorities  and 
The  Handicapped  in  Science  and 
Technology;  Meeting  and  Public 
Hearing 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  notice  is  hereby  given 
of  a  meeting  of  the  task  force  followed 
by  a  public  hearing  on  December  1. 1987. 

Meeting 

Name:  Task  Force  on  Women. 
Minorities,  and  the  Handicapped  in 
Science  and  Technology. 

Date:  December  1. 1987. 

Time:  7:30  a.m.  to  9:15  a.m. 

Place:  Mag  Conference  Center, 
Midwest  Research  Institute,  425  Volker 
Blvd.,  Kansas  City,  MO  64110. 

Type  of  Meeting:  Open. 

Puipose:  The  purpose  of  The  Task 
Force  on  Women,  Minorities  and  the 
Handicapped  is  to:  Examine  the  current 
status  of  women,  minorities  and  the 
disabled  in  science  and  engineering 
positions  in  the  Federal  government  and 
in  federally  assisted  research  programs: 
coordinate  existing  Federal  programs 
designed  to  promote  the  employment  of 
women,  minorities  and  physically 
disabled  scientists  and  engineers; 
suggest  cooperative  interagency 
programs  for  promoting  such 
employment:  identify  exemplary 
programs  in  the  state,  local  or  private 
sectors;  and  develop  a  long-range  plan 
to  advance  opportunities  for  women, 
minorities,  and  disabled  persons  in 
science  and  technology. 

Agenda:  Reports  will  be  heard  on 
progress  of  the  subcommittees  on 
Employment,  Research,  Higher 
Education,  Precollege  Education,  and 
Social  Aspects,  as  well  as  other 
business  of  the  task  force. 

Public  Hearing 

Name:  Task  Force  on  Women. 
Minorities,  and  the  Handicapped  in 
Science  and  Technology. 

Date:  December  1, 1987. 

Time:  9:30  a.m.  to  4:45  p.m. 


45260 


Federal  Register  /  Vol.  52.  No.  227  /  Wednesday.  November  25.  1987  /  Notices 


Federal  R^gjgter  /  Vol.  52.  No.  IZJ  /  Wednesday.  November  25.  1987  //  Nofices 


«261 


Place:  Mag  Conference  Center, 
Midwest  Research  Institute,  425  Volker 
Blvd..  Kansas  City.  MO  64110. 

Purpose:  The  task  force  will  seek 
testimony  from  interested  parties  on 
innovative  ways  to  increase 
opportunities  for  women,  minorities  and 
the  handicapped  in  science  and 
technology  in  the  areas  of  employment. 
research,  higher  education,  precollege 
education,  and  social  aspects. 

Testimony  will  be  heard  in  three 
ways:  (1)  Scheduled  testimony  of  ten- 
minute  summary  presentations 
accompanied  by  longer  written 
statements  and  supporting  documents 
for  the  record;  (2]  summary  statements 
from  the  floor  of  3-minute  duration 
accompanied  by  any  longer  written 
statements  or  materials  for  the  record; 
and  (3)  written  testimony  submitted  to 
the  task  force  offices  from  those  who 
cannot  be  heard  because  of  time 
constraints  or  those  who  cannot  attend. 

Anyone  wishing  to  testify  or  submit  a 
statement  for  the  record  should  write 
Sue  Kemnitzer.  Executive  Director.  Task 
Force  on  Women,  Minorities,  and  the 
Handicapped  in  Science  and 
Technology,  330  C.  Street.  SW. 
Washington,  DC  20201. 

All  meetings  and  public  hearings  of 
the  task  force  are  open  to  the  public  and 
all  proceedings  will  be  recorded  and 
will  be  available  at  the  task  force 
offices. 

Reason  for  Late  Notice:  Through 
administrative  error  (but  through  no 
fault  on  the  part  of  the  Program  Office) 
this  notice  was  delayed  in  being 
published. 
M.  RabMxa  Wbikler. 
Committee  Management  Officer. 
[FR  Doc.  87-27253  11-24-87;  8:45  am] 
MLUNQ  COM  7SH-01-«i 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  HMUing  In  N«w  Orleans,  LA; 
Hazardous  llaterials  Accident 

In  connection  with  its  investigation  of 
the  accident  involving  the  tank  car  Hre 
and  spill  of  butadiene  at  Gentily 
Railyard.  New  Orleans,  Louisiana,  on 
September  9. 1987,  the  National 
Transportation  Safety  Boad  will 
convene  a  public  hearing  at  9:30  a.m. 
(local  time),  on  December  14, 1987.  in  the 
Poydras  Rooms  A  and  B  of  the  Hyatt- 
Regency  Hotel,  located  at  500  Poydras 
Plaza,  New  Orleans,  Louisiana.  For 
more  information  contact  Rachel 
Halterman.  Office  of  Government  and 
Public  Affairs,  National  Transportation 
Safety  Board.  BOO  Independence 


Avenue,  SW..  Washington.  DC  20594. 

telephone  (202)  382-6600. 

Bea  Hardesty. 

Federal  Register  Liaison  Officer. 

November  20, 1987. 

|FR  Doc.  87-27154  Filed  11-24-87;  8:45) 

WLLING  CODE  7$33-«1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-302] 

Rorida  Power  Corp.;  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
72,  issued  to  Florida  Power  Corporation 
(the  licensee),  for  operation  of  the 
Crystal  River  Unit  3  Nuclear  Generating 
Plant  located  in  Citrus  County,  Florida. 
The  amendment  would  (1)  change  the 
current  Technical  Specification  (TS) 
section  4.5.1.d  by  deleting  the 
requirement  to  verify  each  core  flooding 
taiik  isolation  valve  closed  alarm  by  an 
actuation  test  and  replace  it  with  a 
requirement  to  perform  a  channel 
calibration  of  each  alarm,  and  (2)  add  to 
TS  bases  3/4.5.1  a  description  of  the 
actuation  of  the  core  flooding  tank 
isolation  valve  closed  alarm. 

The  amendment  would  be  in  response 
to  the  licensee's  application  for 
amendment  dated  April  15. 1987. 
Because  of  administrative  error  within 
the  Commission  in  not  noticing  this 
amendment  earlier,  insufficient  time 
now  exists  for  the  Commission's  usual 
30-day  notice  without  extending  the 
current  refueling  shutdown. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission  ' 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
considerations.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 


involve  a  significant  reduction  in  a 
margin  of  safety. 

To  demonstrate  that  the  core  flooding 
tanks  are  operable,  the  TS  surveillance 
requirement  4.5.1.d  presently  requires 
verification,  at  least  once  per  18  months, 
that  each  core  flooding  tank  isolation 
valve  closed  alarm  actuates  whenever 
each  core  flooding  tank  isolation  valve 
is  not  fully  open  and  the  Reactor 
Coolant  System  (RCS)  pressure  exceeds 
750  psig. 

If  an  alarm  should  fail  to  actuate,  the 
action  statement  requires  that  the 
inoperable  tank  be  restored  to  operable 
status  within  one  hour  or  that  the 
reactor  be  in  HOT  SHUTDOWN  (Mode 
4)  within  the  next  12  hours.  In  the  event 
the  alarm  should  fail  to  actuate  and 
shutdown  continues  per  the  action 
statement,  or  the  18  month  surveillance 
interval  elapses  during  a  shutdown,  the 
surveillance  is  difficult  to  satisfy  since 
TS  Section  4.0.4  then  prohibits  entry  into 
HOT  STANDBY  (Mode  3).  Although  a 
test  in  Mode  4  at  750  psig  is  possible, 
such  a  test  is  not  recommended  because 
it  takes  the  reactor  close  to  the  RCS 
pressure/temperature  limits.  Normally, 
the  licensee  performs  this  surveillance 
test  during  cooldown. 

The  channel  calibration  proposed  for 
this  surveillance  requirement  is  an 
equivalent  test  of  the  core  flood  tank 
isolation  alarm;  the  calibration  will  be 
done  by  applying  pressure  to  the 
pressure  sensing  diaphram  over  the 
range  from  0  to  2200  psig  while  moving 
the  isolation  valve,  with  the  RCS 
pressure  safely  below  pressure/ 
temperature  limits.  The  licensee  will 
continue  to  perform  the  actuation  test  by 
moving  the  isolation  valves  with  the 
RCS  pressure  above  750  psig,  during 
cooldown.  but  not  as  part  of  the 
surveillance  requirement.  In  addition,  a 
channel  calibration  is  consistent  with 
the  same  type  of  tests  performed  for 
other  engineered  safeguards  actuation 
instrument  channels  and  for  the  reactor 
protection  instrument  channels. 

The  TS  bases  will  also  be  changed  to 
describe  the  actuation  of  the  core 
flooding  tank  isolation  valve  closed 
alarm. 

Based  on  the  above,  this  amendment 
will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  alarm  channel  will  be  tested  to 
assure  operability  in  an  acceptable 
manner  consistent  with  tests  performed 
for  other  engineered  safeguards 
actuation  and  reactor  protection 
instrument  channels. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 


accident  previously  evaluated  because 
the  change  does  not  modify  the  plant  or 
require  a  significantly  different  plant 
equipment  configuration. 

3.  involve  a  significant  reduotign  :in 
the  margin  of  safety  because  the  change 
will  not  revise  the  channel  setpoinf.  The 
margin  ctf  safety  reialive  to  RCS 
pressure/temperature  limits  will  be 
increased  aS'discussed  above. 

Accordingly,  the  Commission 
proposes  to  detennine  that  this  change 
does  not  involve  significant  hazards 
considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  4his  notice  will  be 
considered  in  making  any  final 
determination,  trhe  Commission  will  not 
normally  make  a  final  determination 
unless  it  :(eceiues  a -request  for  a 
hearing. 

Writtencomments may  be-snbmttted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records. 
Office  of  Administration  and  Resources 
Management.<U.S.  Nuclear  Regulatory 
Commission.  Washington,  :DC  20555, 
and  should'citethe  publication  date  and 
page  number  of  the  (Fedessl  RegiSln' 
notice. 

Written  commeifls  may  stiso  be 
delivered  to  Jtoom  4000,  Maryland 
National  Bank  Btrilding,  7735  0\A 
Georgetown  Road,  fietfiesda,  Maryhnd 
from  8:15  a.m.-taBMJip.m.  Copies  of 
written  commentstreceived  may  be 
examined  at  theiWC  Public  Document 
Room,  1717  H  Street,  NW.,  Washington, 
DC.  The  filing-of  requests  for  hearing 
and  petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  10. 1987,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proryeeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests. for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rule  of  Practice 
for  Domestic  Licensing  Proceedings"  in 
10  CFR  Part  2.  If  a  request  Tor  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or 
an  Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 


notice  ofhearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in. the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
resuhff  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectfs,]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  interview  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  te 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  tbat  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  wrfhin  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  lo  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  lo  the  proceeding,  subject  lo  any 
limitations  in  the  order  granting  leaveto 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Cummission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  considerations.  The 
final  d(.>tRrmination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
anii'ndment  request  involves  no 
significant  hazards  considerations,  the 
Comnussion  may  issue  the  amendment 
andmaku  it  effective,  notwithstanding 


the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  significant 
hazards  considerations,  any  hearing 
held  would  take  place  before  the 
issuance  of  any  amendment. 

Normally,  the  Cummission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  tlie 
amendment  involves  no  significant 
hazards  considerations.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  "for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Atttention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,. NW. 
Washington,  DC.  by  the  above  dale. 
Wiiere  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-frpe 
telephone  callto  Western  Union  at  (800) 
32.'t-6000  (in  Missouri  (BOO)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Herbert  N.  Berkow: 
petitioners  name  and  telephone 
number  dale  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Offices  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20.535, 
and  to  R.W.  Neiser,  Senior  Vice 
President  and  General  Counsel,  Florida 
Power  Corporation,  P.O.  Box  14042.  Si. 
Petersburg,  Florida  33733. 

Nonlimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertain»?d 
absent  a  determination  by  the 
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Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d).( 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  15, 1987.  which 
is  available  for  public  inspecfion  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW..  Washington.  DC 
20555.  and  at  the  Local  Public  Document 
Room.  Crystal  River  Library.  668  NW. 
First  Avenue.  Crystal  River.  Florida 
32629. 

Dated  at  Bethesda.  Maryland,  this  20th  day 
of  November.  1987. 

For  The  Nuclear  Regulatory  Commission. 
Harley  Silver, 

Project  Manager,  Project  Directorate  11-2, 
Division  of  Reactor  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  87-27208  Filed  11-24-87:  8:45 .amj 

BIU.ING  CODE  7S9(MI1-M 


PRESIDENTIAL  COMMISSION  ON  THE 
HUMAN  IMMUNODEFICIENCY  VIRUS 
EPIDEMIC 

Meeting 

Notice  is  hereby  given,  pursuant  to 
Pub.  L  92-483.  that  the  Presidential 
Commission  on  the  Human 
Immunodeficiency  Virus  Epidemic  will 
hold  a  public  meeting  on  Thursday, 
December  10  and  Friday.  December  11, 
1987.  9:00  a.m.  to  5:00  p.m.  in  the 
Auditorium  of  the  Cohen  Building 
(formeriy  the  HHS  North  Building).  330 
Independence  Avenue.  SW..  C  Street 
Entrance,  Washington,  DC. 

The  purpose  of  the  meeting  is  to  allow 
representatives  of  public  and  private 
organizations  to  address  the  Presidential 
Commission  on  the  prevalence  and 
anticipated  spread  of  the  HIV  infection 
through  its  various  stages.  Particular 
emphasis  will  be  on  the  potential 
economic  consequences  of  the  HIV 
infection.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  public  inspection  at  655 — 
15th  Street.  NW..  Suite  901.  Washington. 
DC  20005.  For  further  information  please 
contact  (202)  376-2206. 

Polly  L  Gault, 

Executive  Director. 

JFR  Doc.  87-27209  Filed  11-24-87:  8:45  am) 

BILUNG  CODE  4160-1S-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  34-2S135;  FUe  No.  SR-NYSE- 
87-35J 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  New  york 
Stock  Exchange,  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.  U.S.C. 
78s(b)(l),  notice  is  hereby  giver  that  on 
October  21. 1987.  the  New  York  Stock 
Exchange,  Inc.  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  changes  as  described  in  Items.  I,  il. 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  established  the  fees 
set  forth  below  for  its  new  service 
known  as  "Super  DOT  PC  Products". 
These  fees  will  become  effective 
immediately  on  filing  with  the 
Commission. 

"PC  DOT"  Single  Terminal  Subsystem 

First  System — $1,000  one-time  software 
charge 

Second  System — 500  one-time  software 
charge 

Third  and  Additional  Systems — 250  one- 
time software  charge 

Systems  Software  Update  Fee — 500  per 
annum  for  each  system 

"PC  DOT  Fallback  "/"PC  Multi- 
Terminal"  Subsystems 

First  System — $20,000  one-time  software 

charge 
Second  System — 10.000  one-time 

software  charge 
Third  and  Additional  Systems — 5,000 

one-time  software  charge 
System  Software  Update  Fee — 300  per 

annum  for  each  system 

"List  Processing"  Subsystem 

Per  System — $1,000  one-time  software 

charge 
System  Software  Update  Fee — 1.300  per 

annum  for  each  system 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 


and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below 
and  is  set  forth  in  Section  A,  B  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  has  developed  a  new 
service  known  as  "Super  DOT  PC 
Products",  which  consists  of  four 
subsystems.  The  four  subsystems  are:  (i) 
"PC  DOT  Single  Terminal";  (ii)  "PC  DOT 
Fallback/PC  Multi-Terminal ';  (iii)  "List 
Processing";  and  (iv)  "Electronic  Mail". 
These  are  services  provided  to  the 
member  firm  commtmity  by  the 
Exchange.  It  intends  to  charge  the  fees 
listed  above  for  the  first  three  services, 
but  provide  "Electronic  Mail"  at  no  cost 
to  subscribers.  These  four  software 
services  are  described  as  follows: 

"PC  DOT/Single  Terminal"  Subsystem 

Subscribers  to  the  Super  DOT  System 
gain  access  to  the  System  by  one  of 
three  means.  They  can:  (a)  Connect  their 
own  computer-based  message-switching 
and  order-processing  system  to  the 
Exchange's  Common  Message  Switching 
(CMS)  System;  (b)  rent  or  purchase  a 
terminal  from  a  vendor  of  such  devices 
and  connect  it  to  the  CMS;  or  (c)  employ 
a  service  bureau  to  send  its  order  and 
report  traffic  through  CMS. 

Some  58  member  firms  currently 
interface  with  Super  DOT  via  rented  or 
purchased  terminals.  These  terminals 
are  relatively  expensive  and  can  be 
used  for  no  other  purpose  than  to 
interface  with  Super  DOT. 

The  Exchange  has  developed  a 
software  package  that  member  firms  can 
use  with  a  personal  computer  (PC)  of 
their  choice  that  not  only  can  send 
orders  through  Super  DOT,  but  perform 
after-hours  functions  as  well.  Since  it 
can  be  used  for  other  functions  besides 
interfacing  with  Super  DOT,  it  has 
appeal  to  those  firms  which  have  limited 
order  flow  and  cannot  justify  the  cost 
for  a  terminal  that  can  be  used  for  only 
one  purpose. 

"PC  Fallback  "/"PC  DOT  Multi/ 
Terminal"  Subsystem 

There  are  about  35  member  firms  and 
service  bureaus  that  interface  with 
Super  DOT  via  computer.  For  many 
years,  firms  have  expressed  an  interest 
in  a  computerized  fall-back  system  that 
will  enable  them  to  access  CMS  when 
their  own  systems  fail.  The  availability 
of  such  a  system  has  become  more 
important  in  recent  years  with  increased 


reliance  on  Super  DOT.  For  most  of 
these  firms,  the  only  back-up  system 
available  is  to  telephone  orders  to  their 
booth  spaces  on  the  Trading  Floor  and 
have  them  hand-written  by  their 
telephone  clerks — a  process  that  is  less 
efficient  and  places  additional  bimlens 
on  busy  personnel. 

By  using  a  personal  computer,  in 
conjunction  with  software  available 
from  the  Exchange,  firms  can  connect 
into  CMS  and  send  their  order  to  Super 
DOT.  and  receive  execution  reports. 
Each  PC  can  support  up  to  eight  input 
terminals.  Depending  on  a  particular 
firms  order  flow,  more  than  one  system 
may  be  needed.  Of  course,  when  not 
used  in  the  back-up  mode,  the  PCs  can 
be  used  for  other  purposes,  both  during 
and  outside  of  trading  hours. 

In  addition,  this  system  can  be  used 
by  those  firms  who  do  not  have  their 
own  computer  interface  but  whose  order 
flow  warrants  more  than  one  input 
terminal  for  order  entry. 

"List  Processing  "  Subsystem 

List  processing  services  were  initiated 
as  a  pilot  program  by  the  Exchange  in 
September,  1985.  There  are  currently  16 
member  firms  on  line.  By  using  the 
Exchange's  software  package,  a  member 
firm  can  connect  a  PC  to  the  Super  DOT 
System  via  CMS.  This  software  enables 
firms  to  pre-load  and  maintain  up  to  200 
lists  of  stocks  traded  on  the  Exchange  of 
up  to  500  market  orders  per  list  and 
quickly  direct  them  to  the  Trading  Floor 
throu^  Super  DOT.  Reports  of 
execution  are  received  on  a  report 
printer  or  PC  in  their  offices  within 
minutes  of  execution  and  are 
automatically  submitted  to  trade 
comparison  on  a  locked-in  basis. 

"Electronic  Mail"  Subsystem 

When  Super  DOT  subscribers  inquire 
as  to  the  status  of  unexecuted  orders, 
the  price  or  number  of  shares  of 
executed  orders,  or  other  matters  of  an 
administrative  nature,  they  may 
telephone  the  Exchange's  DOT  Service 
Desk  located  on  the  Trading  Floor. 
During  periods  of  heavy  activity,  there 
can  be  a  delay  in  reaching  an  Exchange 
employee.  The  Exchange  proposes  to 
provide,  at  no  cost  for  software,  the 
ability  to  communicate  with  the  DOT 
Service  Desk  via  a  PC.  The  inquiries  will 
appear  on  a  printer  at  the  Service  Desk, 
where  they  will  be  removed  by  an 
Exchange  employee,  taken  to  the 
Trading  Post  on  the  Floor,  and  the 
answer  sent  back  to  the  member  firm. 

The  statutory  basis  for  the  proposed 
rule  change  is  Section  6(b)(4)  under  the 
Securities  Exchange  Act  of  1934 
requiring  that  a  national  securities 
exchange  have  rules  that  provide  for  the 


equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization  'a 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited 
comments  on  the  proposed  rule  change 
and  no  unsolicited  comments  have  been 
received. 

in.  Date  of  Effecttveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3]  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4,  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Conunission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing.  The 
persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exechange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  persons,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington,  DC 
20549. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  16, 1987. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
fonathan  Katz. 

Secretary. 
November  18, 1987. 

(FR  Doc.  87-27161  Filed  11-24-87;  8:45  am| 
MLUNO  COOC  M10-01-M 


[Ratoase  No.  IC-16136;  812-6124] 

BVPS  Funding  Coiporation, 
Application 

November  18, 1987. 

AOENCV:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("the  1940  Act"). 

Applicant-  BVPS  Funding  Corporation. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  all  provisions  of  the  1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  to  permit  it  to  assist  Ohio 
Edison  Company  ("Ohio  Edison")  in  the 
financing  and  refinancing  of  property 
through  leveraged  lease  financing 
transactions  in  which  Ohio  Edison  will 
be  the  lessee. 

Filing  date:  The  application  was  filed 
on  August  11, 1987  and  amended  on 
November  18, 1987. 

Hearing  of  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the  application 
or  ask  to  be  notified  if  a  hearing  is 
ordered.  Any  requests  must  be  received 
by  the  SEC.  by  5:30  p.m.,  on  December  9, 
1987.  Request  a  hearing  in  writing,  giving 
the  nature  of  your  interest  the  reason 
for  the  request,  and  the  issues  you 
contest.  Serve  the  Applicant  with  the 
request  either  personally  or  by  mail, 
and  also  send  it  to  the  Secretary  of  the 
SEC,  along  with  proof  of  service  by 
affidavit,  or,  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant  1209  Orange  Street 
Wilmington.  Delaware  19801. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Pfordte,  Special  Counsel,  (202) 
272-2811  or  Karen  Skidmore,  Special 
Counsel,  (202)  272-3023  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
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SECs  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maiyland 
(301)  258-4300). 

Applicant's  Representations 

1.  Applicant  is  a  Delaware 
corporation  and  all  of  its  shares  of 
common  stock  are  owned  by  Corporate 
Trinity  Company  ("CTC"),  a  company 
controlled  by  The  Corporation  Trust 
Company  ("CT").  There  has  been.  «nd 
Applicant  undertakes  that  in  the  future 
there  will  be,  oo  public  offering  of 
Applicant's  common  stock  or  of  any 
other  equity  security.  There  is,  and  in 
the  future  will  be.  no  class  of  equity 
securities  of  Applicant  other  than  its 
common  stock.  Applicant  has  been 
created  to  participate  as  lender  in  one  or 
more  leveraged  lease  transactions 
("Lease  Transactions'"),  in  which  Ohio 
Edison,  an  Ohio  corporation,  is  the 
lessee  ("Lessee").  C^io  Edison  will 
make  an  initial  determination  as  to 
whether  or  not  the  debt  portion  of  such 
leveraged  lease  transaction  will  be 
funded  through  the  Applicant's  sale  of 
one  or  more  series  of  its  debt  securities 
with  differing  maturities  ("Lease 
Bonds").  I 

2.  Applicant's  sole  purpose  is  to  assist 
Ohio  Edison  in  the  financing  and 
refinancing  ',  in  whole  or  in  part,  of  Ohio 
Edison's  41.88%  undivided  ownership 
interest  (directly  or  through  its 
beneficial  interest  in  an  energy  trust)  in 
Beaver  Valley  Power  Station  Unit  No.  2 
("Unit  2"),  a  nuclear  generating  station 
located  on  the  Ohio  River  at 
Shippingport,  Pennsylvania.  Pursuant  to 
an  Operating  Agreement  relating  to, 
among  other  things.  Unit  2,  Duquesne 
Light  Company,  a  Pennsylvania  utility, 
is  authorized  to  act  as  agent  for  the 
other  companies,  including  Ohio  Edison, 
entitled  to  the  capacity  of  and  energy 
from  Unit  2,  and  has  responsibility  and 
control  over  construction,  operation  and 
maintenance  of  Unit  2.  Rights  under 
such  Operating  Agreement  relating  to 
the  undivided  interests  being  financed 
and  refinanced  by  Ohio  Edison  will  be 
assigned  to  the  Lessors  (referred  to 
below)  and  reassigned  for  the  benefit  of 
the  holders  of  Lessor  Notes  (as 
hereinafter  defined).'  Although  Unit  1 
was  financed  in  a  similar  manner  by 
Ohio  Edison,  it  will  not  be  refinanced 
using  the  Applicant. 

3.  Applicant's  participation  as  lender 
in  the  Lease  Transactions  will  be  limited 
to  making  loans  pursuant  to  a  Loan  and 


'Applicant  tietieve*  any  rePinancing  will  be 
underldken  infrequently  and  that  every 
reprcsenldtion  concerning  the  Lease  Bonds  will 
apply  to  each  and  everj  series  irrespective  whether 
such  series  of  Lease  Bonds  refunds  a  prior  series. 

•ApphcanI  represents  that  Ohio  Edison  has 
received  all  rejsuhiton.'  approval.s  necessary  for  the 
consummation  of  the  Lease  Transaclions. 


Security  Agreement  or  a  Trust  Indenture 
and  Security  Agreement  (in  either  case, 
a  "Lease  Indenture")  to  certain  lessors 
("Lessors")  under  the  leases  forming  a 
part  thereof  ("Leases")  which  will  be 
payable  primarily  from  rentals  and  other 
paynuints  by  the  Lessee.  Initially  the 
Lessor  under  each  Lease  will  be  a  bank 
or  trust  company,  incorporated  and 
doing  business  within  the  United  States 
of  America  and  having  a  combined 
capital  and  surplus  of  at  least 
$50,000,000,  acting  as  trustee  for  one  or 
more  beneficiaries  pursuant  to  a  trust 
agreement  entered  into  exclusively  for 
the  purpose  of  the  lease  financing. 
Under  such  trust  agreement,  any 
successor  trustee  must  be  a  bank  or 
trust  company  incorporated  and  doing 
business  within  the  United  States  of 
America  and  having  a  combined  capital 
and  surplus  of  at  least  $5a000,000.  A 
portion  of  the  purchase  price  of  the 
property  owned  by  the  Lessors  and 
leased  to  the  Lessee  ("Leased  Property") 
will  be  paid  by  the  beneficiaries  of  the 
grantor  trust  that  acts  as  Lessor  and  that 
amount  will  constitute  their  equity 
investment  in  the  Leased  Property.  (See 
paragraph  15  below.)  The  loans  by 
Applicant  will  be  without  recourse  to 
the  general  credit  of  the  Lessors  or  their 
respective  beneficiaries,  and  will  be 
evidenced  by  non-recourse  obligations 
of  the  respective  Lessors  ("Lessor 
Notes"). 

4.  Under  each  Lease,  the  Lessee  will 
be  obligated  to  make  rental  payments 
sufficient  to  pay  principal  of  the 
premium,  if  any,  and  interest  on  the 
Lessor  Notes  issued  in  connection 
therewith.  Such  obligations  of  the 
Lessee  will  be  required  to  be  absolute 
and  unconditional,  without  right  of 
counterclaim,  setoff,  deduction  or 
defense.  CTC  and  CT  have  entered  into 
an  agreement  with  Ohio  Edison 
pursuant  to  which  CTC  and  CT  have 
agreed  to  cause  Applicant  to  make  loans 
to  one  or  more  Lessors  designated  by 
Ohio  Edison  from  time  to  time  and  Ohio 
Edison,  as  is  customary  in  such 
transaction,  has  agreed  to  provide 
certain  indemnifications  to  CTC  and  CT 
with  respect  to  such  participations. 

5.  The  funds  necessary  for  the 
purchase  of  the  Lessor  Notes  will  be 
acquired  through  the  issuance  by 
Applicant  of  its  debt  securities  ("Lease 
Bonds"),  in  one  or  more  series  with 
differing  maturities  which  will  be 
secured  on  a  parity  basis  by  a  first  lien 
on,  and  a  security  interest  in.  all  of  the 
assets  of  Applicant,  consisting  primarily 
of  the  Lessor  Notes  so  acquired  and 
previously  acquired  and  which  may 
include  a  lien  on  or  security  interest  in 
the  Leased  Property.  Lessor  Notes  held 
by  applicant  will  consist  only  of  Lessor 
Notes  issued  in  connection  with  any 


Leases  to  which  Ohio  Edison  is  a  party, 
as  Lessee,  relating  to  its  ownership 
interest  (directly  or  through  their 
beneficial  interest  in  an  energy  trust)  in 
Unit  2. 

6.  All  Lease  Bonds  will  be  issued 
under  a  common  indenture  and  a 
separate  supplemental  indenture  for 
each  series  (collectively,  the  "Collateral 
Trust  Indenture")  which  will  establish 
the  terms  of  the  Lease  Bonds  of  that 
series. 

It  is  expected  that  the  trustee  under 
the  Collateral  Trust  Indenture 
("Trustee")  will  be  a  bank  or  trust 
company  not  affiliated  with  any  of  the 
Lessors.  At  each  lease  closing  involving 
the  financing  of  the  debt  portion  of  the 
purchase  price  of  the  Leased  Property 
through  the  issuance  of  Lease  Bonds,  the 
Lessor  Notes  will  be  pledged  and 
assigned  directly  to  the  Truseee. 
Applicant  expects  that  the  Lessor  Notes 
will  be  offered  and  sold  under 
circumstances  making  such  transactions 
exempt  from  the  registration 
requirements  under  the  Securities  Act  of 
1933  ("Securities  Act"). 

7.  The  Lease  Indentures  will  set  forth 
the  terms  and  conditions  under  which 
the  Lessor  Notes  will  be  issued.  Each 
Lease  Indenture  will  require  the  Lessor 
to  grant  to  the  Applicant  (if  the  Lease 
Indenture  is  a  Loan  and  Security 
Agreement)  or  a  trustee  under  the  Lease 
Indenture  ("Lease  Indenture  Trustee") 
(if  the  Lease  Indenture  is  a  Trust 
Indenture  and  Security  Agreement),  an 
assignment  of  rents,  including  basic 
rentals  and  certain  other  payments,  to 
be  made  by  the  Lessee  under  the 
applicable  Lease.  The  Lease  Indenture 
Trustee  or  the  Applicant  may  have  a 
lien  on,  or  security  interest  in,  the 
Leased  Property.  The  Lessor  will 
covenant  that,  so  long  as  any  Lessor 
Note  is  outstanding,  it  will  not  incur  any 
other  debt  not  constituting  Lessor  Notes 
or  otherwise  in  connection  with  the 
Leased  Property,  and  except  for  certain 
limited  permitted  liens,  it  will  not  create 
any  Hen  on  or  security  interest  in  such 
property.  Thus,  these  two  covenants 
combined  ensure  that  if  a  Lessor 
defaults  on  a  Lessor  Note,  the  Leased 
Property  will  be  available  to  satisfy  the 
claims  of  the  Trustee,  acting  for  the 
benefit  of  Lease  Bondholders.  Applicant 
will  be  precluded  from  purchasing  any 
Lessor  Note  unless  (i)  such  Lessor  Note 
is  issued  in  respect  of  Leased  Property 
having  a  fair  market  sales  value  at  the 
time  of  purchase  at  least  equal  to  110% 
of  the  original  principal  amount  of  such 
Lessor  Note,  or  (ii)  such  Lessor  Note  and 
all  other  Lessor  Notes  (if  any)  issued  by 
the  relevant  Lessor  are  issued  in  respect 
of  Leased  Property  having  an  aggregate 
fair  market  value  (measured,  in  each 
case,  as  of  the  date  such  Leased 


Property  was  first  financed  under  the 
Lease)  at  least  equal  to  110%  of  the 
original  principal  amount  of  such  Lessor 
Note  and  such  other  Lessor  Notes. 
Further,  each  Lease  Indenture  will 
include  as  events  of  default,  without 
limitation:  (a)  Payment  defaults  on  the 
Lessor  Notes  issued  thereunder,  and  (b) 
certain  events  of  default  under  the 
related  Lease. 

8.  The  various  series  of  Lease  Bonds 
will  have  terms  which  may  differ  as  to 
interest  rates,  sinking  fund  obligations 
of  Applicant,  the  right  of  Applicant  to 
redeem  such  Lease  Bonds  and  other 
matters.  The  interest  rates,  maturities 
and  principal  amounts  of  each  series  of 
Lease  Bonds  will  be  established  basd  on 
prevailing  market  conditions,  thereby 
giving  Applicant  flexibility  to  take 
advantage  of  changing  market 
conditions.  If  the  maturity  dates  and 
cash  flow  of  the  Lessor  Notes  exceed 
the  cash  requirements  of  Applicant's 
obligations  under  the  Lease  Bonds,  the 
resulting  funds  ("Temporary  Funds") 
will  be  invested  by  Applicant  in  certain 
investments  ("Permitted  Investments"), 
in  each  case  maturing  at  such  time  as 
necessary  to  pay  Applicant's  obligations 
under  the  Lease  Bonds.  The  Lease 
Bonds,  which  may  include  commercial 
paper  and  intermediate-term  and  long- 
term  obligations,  will  be  issued  in 
private  placements  pursuant  to  section 
4(2)  of,  or  in  underwritten  public 
offerings  registered  under,  the  Securities 
Act,  or  possibly  in  distributions  exempt 
from  registration  because  they  will  come 
to  rest  outside  the  United  States 
(provided  that  the  Lease  Bonds  are 
offered  and  sold  outside  the  United 
States  and  to  non-U.S.  persons  without 
registration  under  the  Securities  Act  in 
reliance  upon  an  opinion  of  U.S.  counsel 
that  registration  is  not  required  and  that 
no  single  offering  of  Lease  Bonds  both 
within  and  outside  the  United  States 
will  be  made  without  registration  of  all 
such  Lease  Bonds  under  the  Securities 
Act  without  first  obtaining  a  no-action 
letter  permitting  such  offering  or 
otherwise  complying  with  applicable 
standards  then  governing  such 
offerings).  In  all  such  cases.  Applicant 
will  adopt  agreements  and  procedures 
reasonably  designed  to  prevent  such 
Lease  Bonds  from  being  offered  or  sold 
in  the  United  States  or  to  U.S.  persons 
(except  as  U.S.  counsel  may  then  advise 
is  permissible). 

9.  The  initial  issuance  of  Lease  Bonds 
will  be  through  an  underwritten  public 
offering  of  one  or  more  series  having  an 
aggregate  principal  amount  of 
approximately  $640  million  (assuming  a 
total  sales  price  for  Ohio  Edison's 
interest  in  Unit  2  of  $800  million). 


Although  Ohio  Edison  will  not  be  the 
actual  issuer  of  the  Lease  Bonds,  it  will 
be  considered  the  "issuer"  thereof  for 
purposes  of  the  Securities  Act.  Any 
registration  statement  filed  under  the 
Securities  Act  relating  to  the  Lease 
Bonds  will  name  Ohio  Edison  as  the  sole 
registrant  and  will  be  signed  on  behalf 
of  Ohio  Edison  as  the  sole  registrant  by 
such  officers  and  directors  of  Ohio 
Edison  as  may  be  required  under  the 
Securities  Act  and  the  rules,  regulations 
and  forms  of  the  Commission 
thereunder.  Accordingly,  the  provisions 
of  section  11  of  the  Securities  Act  will 
apply  to  Ohio  Edison. 

10.  Applicant  will  assign  and  pledge  to 
the  Trustee  under  the  Collateral  Trust 
Indenture,  as  security  for  the  payment  of 
the  principal  of  and  premium,  if  any.  and 
interest  on  all  Lease  Bonds,  the  Lessor 
Notes  and  other  assets  held  by  the 
Applicant.  Each  such  Lessor  Note  will  in 
turn  be  secured  by  the  assigned  rentals 
and  other  assigned  payments  under  such 
Lease  and  may  be  secured  by  the 
Leased  Property.  The  Trustee  will  give 
immediate  notice  to  the  Lease 
Bondholders  of  any  rights  granted  by  the 
Collateral  Trust  Indenture  to  it,  which 
will  include  the  right  to  exercise  voting 
powers  in  respect  of  the  Lessor  Notes,  to 
give  any  consents  or  waivers  with 
respect  thereto  or  to  exercise  any  rights 
and  remedies  in  respect  thereof.  The 
Collateral  Trust  Indenture  will  authorize 
the  Lease  Bondholders  to  direct,  by 
notice  to  the  Trustee  within  a  specific 
period  of  time,  that  it  take  any  action  or 
cast  any  vote  in  its  capacity  as  a  holder 
of  the  Lessor  Notes.  As  a  result  of  this 
pass-through  voting  mechanism,  the 
rights  and  remedies  of  Lessor 
Noteholders  will  be  exercisable  directly 
by  the  Lease  Bondholders  through  their 
fiduciary  the  Trustee.  The  principal 
amount  of  Lessor  Notes  directing  any 
action  or  being  voted  for  or  against  any 
proposal  will  be  the  principal  amount  of 
the  Lease  Bondholders  taking  the 
corresponding  position.  To  the  extent 
the  Trustee  does  not  receive  instruction, 
it  will  take  such  action  with  respect  to 
the  Lessor  Notes  as  a  prudent  man 
would  in  the  care  of  his  own  property. 

11.  In  the  event  Ohio  Edison  defaults 
in  the  payment  of  that  portion  of  rent 
necessary  to  pay  all  amounts  due  and 
payable  in  respect  of  the  Lessor  Notes, 
the  Applicant  or  the  Lease  Indenture 
Trustee,  as  the  case  may  be,  would  have 
the  right  to  exercise,  concurrently  with 
the  exercise  by  the  lessor  under  the 
applicable  Lease  of  any  remedies 
available  to  it  under  such  Lease,  all  of 
the  rights  and  remedies  against  Ohio 
Edison  provided  in  the  related  Lease. 
The  exercise  of  such  rights  and  remedies 


would  be  at  the  direction  of  the  Lease 
Bondholders  through  the  Trustee's 
instructions  to  the  Lease  Indenture 
Trustee  or  as  pledgee  of  the  Applicant's 
interest  in  such  Lease  Indenture. 

12.  Among  the  rights  and  remedies  of 
a  holder  of  Lessor  Notes  included  under 
the  Lease  Indenture  is  the  right  to 
demand,  after  a  specified  grace  period, 
that  Ohio  Edison  pays  all  unpaid  basic 
rent  plus  a  stipulated  amount  which,  in 
all  cases,  will  be  sufficient  to  pay  the 
principal  of  and  premium,  if  any,  and 
interest  on  the  related  Lessor  Notes. 
Amounts  payable  by  Ohio  Edison  under 
the  Leases,  to  the  extent  of  the  amount 
of  the  principal  of  and  premium,  if  any, 
and  interest  on  the  relevant  Lessor 
Notes,  will  be  paid  directly  to  the 
Trustee  for  distribution  to  the  Lease 
Bondholders.  Therefore,  the  Lease 
Bondholders  will  have  access  under  the 
Collateral  Trust  Indenture  and  the  Lease 
Indentures  to  the  credit  of  Ohio  Edison. 
Moreover,  the  Lease  Bond-holders  will 
be  entitled  to  realize  on  the  security 
afforded  by  the  security  interest  created 
by  the  Lease  Indenture  in  an  amount  up 
to  the  aggregate  unpaid  amount  of  the 
relevant  Lessor  Notes  secured  by  such 
security  interest.  The  combination  of  the 
Lessor  Notes  and  the  obligation  to  Ohio 
Edison  under  the  Leases,  grants  holders 
of  Lease  Bonds  access  to  the  general 
credit  of  Ohio  Edison  and  is  thus  the 
functional  equivalent  of  a  guaranty  by 
Ohio  Edison.  The  Lessor  Notes  and  the 
Lease  Indenture  will  provide  that,  upon 
the  occurance  of  certain  casualty  events, 
termination  events,  deemed  loss  events, 
special  loss  events  or  certain  other 
events,  either  (i)  Ohio  Edison  shall 
assume  the  obligations  represented  by 
the  Lessor  Notes,  or  (ii)  Ohio  Edison 
shall  purchase  from  the  beneficiaries  of 
the  trusts  issuing  the  Lessor  Notes  the 
beneficial  interest  in  such  trusts  and  the 
Lessors  will  grant  a  lien  on  and  security 
interest  in  the  Leased  Property  to  secure 
the  Lessor  Notes.  The  assumption  or 
purchase  described  in  the  preceding 
sentence  will  be  in  partial  satisfaction  of 
Ohio  Edison's  obligation  to  make 
payments  required  of  it  upon  early 
termination  of  the  Leases  in 
consequence  of  any  such  event.  The 
preservation  of  the  right  of  Ohio  Edison 
to  assume  the  Lessor  Notes  in  certain 
circumstances  permits  Ohio  Edison  to 
avoid  an  accelerated  obligation  to 
prepay  the  Lessor  Notes  under 
provisions  of  the  Leases. 

13.  The  issue,  sale  and  delivery  of  a 
particular  series  of  Lease  Bonds  may  be 
effected,  at  maximum,  two  months  prior 
to  the  date  for  the  consummation  of  the 
Leases  ("Leases  Closing  Date") 
applicable  to  the  Leased  property 
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financed  with  the  Lease  Bond  proceeds. 
Pending  the  Lease  Closing  Date,  the  net 
proceeds  of  the  Lease  Bonds  will  be  held 
by  the  Trustee,  pursuant  to  the  terms  of 
the  Collateral  Trust  Indenture.  The  I 
Trustee  may  invest  proceeds  in 
Permitted  Investments,  which  include 
direct  obligations  of  the  United  States  or 
obligations  fully  guaranteed  by  the 
United  States,  certificates  of  deposit 
issued  by  or  banker's  acceptances  of,  or 
time  deposits  with,  banks  organized 
under  United  States  law  and  limited  to 
amounts  of  less  than  $15  million  in 
principal  at  any  one  time  and  from  any 
one  bank,  or  commerical  paper  of 
companies  incorporated  in  or  doing 
business  under  the  laws  of  the  United 
States  or  one  State,  in  an  amount  not 
exceeding  $15  million  in  principal 
amount  at  any  one  time  from  any  one 
campany.  The  commercial  paper  will 
also  have  the  highest  rating  by  a     , 
nationally  recognized  rating 
organization.  Permitted  Investments  also 
include  repurchase  agreements,  fully 
collateralized  by  the  Permitted 
Investments,  pursuant  to  which  a  United 
States  bank,  trust  company  or  national 
banking  association  having  a  net  worth 
of  a  least  $200  million  is  obligated  to 
repurchase  the  obligation  not  later  than 
90  days  after  is  purchase. 

14.  Except  to  the  extent  payable  from 
the  proceeds  of  refunding  the  Lease 
Bonds,  or  the  proceeds  of  the  initial 
issuance  of  the  Lease  Bonds,  where  the 
relevant  Lease  Closing  Date  does  not 
occur  simultaneously,  due  to  the  non- 
recourse nature  of  Lessor  Notes  and  the 
limited  scope  of  Apphcant's  activities, 
payment  of  the  principal  of  and      | 
premium,  if  any,  and  interest  on  the 
Lease  Bonds  will  be  made  exclusively 
from  amounts  paid  by  the  Lessee  under 
the  Leases. 

15.  It  is  exfiected  that  the  Lessors  will 
be  grantor  trusts  formed  exclusively  for 
the  purpose  of  lease  financing.  The 
original  beneficiaries  of  such  grantor 
trust  may  be  a  single  sophisticated 
institutional  investor,  or  under  Umited 
circumstances,  a  single  or  indirect 
subsidiary  of  Ohio  Edison  acting  in  its 
individual  capacity  or,  a  limited 
partnership  composed  of  one  or  more 
partners,  each  of  whom  will  be  a  i 
sophisticated  investor.  All  such 
beneficial  interests  and  partnership 
interests  will  be  offered  and  sold  in 
transactions  not  involving  a  public 
offering  within  the  meaning  of  section 
4(2)  of  the  Securities  Act.  Subsequent 
transfers  of  such  beneficial  interests 
may  be  made  only  to  a  transferee  which 
is  a  financial  institution,  a  corporation 
or  partnership,  a  majority  in  interest  in 
which  is  composed  of  one  or  more 


financial  institutions  or  corporations, 
and  in  no  event  shall  such  transfer 
violate  the  Securities  Act.  Applicant 
believes  that  these  restrictions,  when 
considered  in  light  of  the  nature  of 
leveraged  lease  transactions,  effectively 
preclude  all  but  the  most  sophisticated 
investors  from  being  a  transferee.  The 
nature  and  availability  of  the  tax 
benefits  of  the  beneficial  interest  the 
legal  and  regulatory  framework  of  the 
transactions  and  the  complex  financial 
analysis  required  assure  that  only 
sophisticated  institutional  investors  will 
be  potential  transferees  of  beneBcial 
interests  in  the  Lessor.  Morever, 
Apphcant  represents  that  any  sale  and 
leaseback  transaction  as  described  in 
the  application  consummated  on  or  after 
October  1. 1987,  (excluding  therefore, 
the  Lease  Transactions  already 
consummated  as  described  in  the 
application)  will  contain  limitations 
designed  to  ensure  that  both  the  original 
beneficiary  of  each  grantor  trust  acting 
as  Lessor  and  each  transferee  thereof 
will  be  a  sophisticated  investor. 

Applicanrs  Legal  CoBchisions 

Applicant's  proposed  activities  are 
appropriate  in  the  public  interest 
because  the  proposed  issunce  of  Lease 
Bonds  would  provide  a  convenient 
mechanism  for  Ohio  Edison  to  obtain 
access  to  segments  of  the  debt  capital 
market  other  than  the  institutional 
private  placement  market.  An 
exemption  would  be  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act  because,  among 
other  things,  investors  will  be  protected 
under  the  proposed  arrangements  to  the 
same  extent  as  under  equivalent 
arrangements  where  the  1940  Act  is 
inapplicable. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonatban  G.  Katz, 
Secretary. 
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CTC  Beaver  VaHey  Funding 
Corporation;  Application 

November  IB,  1987. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("the  1940  Act"). 

Applicant:  CTC  Beaver  Valley 
Funding  Corporation. 


Reievant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  all  pf ovtsions  of  the  1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  to  permit  it  to  assist  The 
Toledo  Edison  Company  ("Toledo")  and 
The  Cleveland  Electric  Illuminating 
Company  ("Cleveland")  in  the  financing 
and  refinancing  of  property  through 
leveraged  lease  financing  transactions 
in  which  they  will  be  co-lessees. 

Filing  date:  The  application  was  filed 
on  August  11, 1987,  and  amended  on 
November  16, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the  application 
or  ask  to  be  notified  if  a  hearing  is 
ordered.  Any  requests  must  be  received 
by  the  SEC  by  5:30  p.m.,  on  December  9, 
1987.  Request  a  hearing  in  writing,  giving 
the  nature  of  your  interest,  the  reason 
fcxr  the  request,  and  the  issues  you 
contest.  Ser\'e  the  Applicant  with  the 
request  either  personally  or  by  mail, 
and  also  send  it  to  the  Secretary  of  the 
SEC,  along  with  proof  of  service  by 
affidavit,  or.  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  1209  Orange  Street, 
Wilmington,  Delaware  19801. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Pfordte,  Special  Counsel,  (202) 
272-2811  or  Karen  L.  Skidmore,  Special 
Counsel,  (202)  272-3023  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representatives 

1.  Applicant  is  a  Delaware 
corporation  and  all  of  its  shares  of 
common  stock  are  owned  by  Corporate 
Trinity  Company  ("CTC"),  a  company 
controlled  by  The  Corporation  Trust 
Company  ("CT").  There  has  been,  and 
Applicant  undertakes  that  in  the  future 
there  will  be,  no  public  offering  of 
Applicant's  common  stock  or  of  any 
other  equity  security.  There  is,  and  in 
the  future  will  be,  no  class  of  equity 
securities  of  Applicant  other  than  its 
common  stock.  Applicant  has  been 
created  to  participate  as  lender  in  one  or 
more  leveraged  lease  transactions 
("Lease  Transactions"),  in  which 


Toledo,  aa  Ohio  corporation.,  and 
Cleveland,,  an  Ohio  corporation.,  are  the 
co-lessees  (in  such  capacities, 
collectively  "Lessee").  Toliedo  aad 
Cleveland  will  be  jointly  and  severally 
obligated  under  the  leases. described 
belbw.  Toledo  and  Cleveland  are  both, 
wholly-owned  subsidiaries  of  Cen tenor 
Energy  Corporation  ("Centerior-J.  an 
Ohio  corporation  that  is  an  exempt  - 
public  utility  holding  company  under 
section  3(a)(1)  of  the  Public  Utility 
Holding  Company  Act  of  T935.  Centerior 
will  makean  initial  determination  as  to 
whether  ornot  the  dfebt  portion  of  such 
leveraged  lease  transaction  will  be 
funded  through  the- Applicant's  sale  of 
one  or  more  series  ofits  debt  securities 
with  differing-  maturities  ("Lease 
Bonds"). 

Z.  Applicant's  sole  purpose  is  to  assist 
Toledo  and  Cleveliand  in  the  frnancihg 
and  refinancing,'  in  whole  or  in  part,  of 
Toledo' sf  19.9**-  and/or  GleveltEmd^s 
24.47%  undivided  swnenhifr  interest 
(directly  or  through  beneficiial  interests 
in  an  energy  trast)  in  Beaver  Vailey 
Power  Station  Uhit  r«9.  2  fUnit  2^;  a 
nucksar  generattng'  station  located  on  the 
Ohio  Riveraf  SMppin^MHl, 
PeimsyWania.  Pursuant  tor  an  Operating 
Agreement  neiating  to,  among  other 
thiags.  Unit  2.  Duqaesne  LigM  Company; 
a  Penntylvaiua.  utiUty,  is  authoriKedtO^ 
act  as  agent  for  the  other  companiea, 
including  Centerior;  entitliadtiadie 
capacity  of  andener^from^Uhirz;  and 
has  responsiiiility'  and  coatroi'over 
construction,  operation  and 
ma  intenmice  of  Unit!  21.  Rightk:  under 
sudr  Operating  AigK«Beiiti  relating' to> 
the  UBdiTidedintesesIa  being  fkianced: 
and  reflnancedby  Toledband. 
Cleveland  wiU'  be  assigned  ta  the 
Lessora  (referred  \a  h^w)  and' 
reassigned  for  the  benefit  of  the  holders 
of  Lessor  Notes  (as  heceinafter 
defined).^  Although  Unit  1  was  financed 
in  a  similar  manner  by  Toledo  and 
Cleveland,  it  wiU  noti  be  refinanced  by 
Applicant. 

3.- Applicant's  participation  aa  leader 
in  the  LeaseTraneastians  will' be  limited 
to  making  loans  pacsuant  to  a  Loan  and 
Security  Agreement  or  a  Trust  Indenture 
and  Security  Agpeeaient  (in>  either  case, 
a  "Lease  Indenture"),  to  certain  lessors 
("Lessors")  under  the  leases  forming  a' 
part  thereof  ("Leases")  which  willbe 
payable  primenlyfrom  rentals  and  other 
payments  by  the  Lessee.  Initially  the 


'  Applicant  believes  any  refinancing  will  be 
undertaken  Infrequently. and  that  every 
representation  concerning  the  Lease  Bonds  will 
apply  to  each  and  every  series  irrespective  whether 
such  aeiies  of  Lease  BondB  refunds  a  prior  series. 

'  Applieant'repreeefristhatiToledo  and  Cleveland 
have  recaivsd  atl-rogulatory  afiprovais  necessary  for 
the  consummation  of  the  Lease  Transactions. 


Lessor  undet  each  Leaae  will  be  a  banlt 
or  trust  oompany.  incorporated  and 
doing' buaioesB  within  the  United  States 
of  America:  and  having,  a  eombined 
capital  and  surplus  of  at.  least 
$50,00QA)0.  acting  as  trastee  for  one  or 
more  benaficiades  pursuant  to  » trust 
agreemeat  entered  into  axoluaively  for 
the  puiposeof  the  lease  finaacing. 
Undersuchtmat  agreement,  any 
successor  trustee  must  be  a  bank  or 
trust  company  incorpocated  and  doing 
business  within  the  United  States  of 
America  and  having  a  combined  capital 
and  surplus  of  at  least  $5O.6OO;000.  A 
portion  of  the  purchase  price  of  the 
property  owned  by  the  Lessors  and 
leased  to  the  Lessee  ("Leased  Property")' 
will'  be  paid  by  the  benefieiacies  of  the 
grantor  trust  that  acts  aa  Lessor  and  that 
amount  wilLconstitttteiheit'eqaity 
investment  in  the  Leased  Property.  (See 
pauagraph  15  below);  The  loans,  by 
Applicant  wilt  be  without  recourse  to 
the  general  ccedil  of  the  Lessors  or  their 
respective  beneficieries,  and  will  be 
evidenced  by  non-recourse  obligations 
of  the  respective  Lessors  ("Lessor 
Notes"). 

4.  Under  each  Lease,  the  Lessee  will 
be  obligated  to  make  rental  payments 
su^icienl  to  pay  principal  e£  and 
pEemiunuif  any,  and  interest- on  the 
Lessor  Notes-  issued  in  coanectioB 
tbecewith.  Such,  obligations-  of  the 
Lessee  will  be  required  to  be  absolute 
and  unconditional,  witheut^  right  of 
counterclaim,  setoff,,  dedaction  or 
defense.  CTC  and  CT  have:  entered  into 
an  agreement  with.  Toledo' and 
Cleveland  pursuant  to  which  CTC  and 
CT  have  agreed  to  causae  Applicant  to 
make  loans  to  one  or  mere  Lessors 
designated  by  Toledo  and  Cleveland 
from  time  to  time  and  they  have  agreed 
to  provide  certain,  indemnificationa  to 
CTC  and  CT  with  respect  to  such 
participation. 

5.  The  funds  necessary  for  the 
purchase  for  the  Lessor  Notes  will  be 
acquired  throu^  the  issuance  by 
Applicant  of<  its  debt  securities  ("Lease 
Bonds"),  in  one  or  more  series  with 
differing  maturities  which  will  be 
secured  on  a^  parity  basis  by  a  first  lien 
on  and  a  security  interest  io.  all  of  die 
assets- of  Applicant,  consisting  primarily 
of  the  Lessor  Notes  so  acquired  and 
previously  acquired  and  which  may 
include  a  lien  on  or  security  interest  in 
the  Leased  Property.  Lessor  Notes  help 
by  Applicant  will  consist  only  of  Lessor 
Notes  issued  in  connection'  with  any 
Leases  to- which  Toledo  and  Cleveland 
are  parties,  as  Lessee,  related' to  their 
ownership  interest  (dii%cUy  or  through 
their  beneficial  interest,  in  any  energy 
trust)  in  Unit  2. 


&  All  LeaseBonda  will  be  issued 
under  a  oomnton:  indenture  and  a 
separate  supplemental  indenture  for 
eachiserie»(c»Hectivelys  the  "Collateral 
Trust  Indenture  "]  which  will  establish 
the  terms  of  the  Lease  Bonds  of  that 
series.  IMs  expected  that  the  trustee 
'imder  the  Collateral  Trust  Indenture 
("Trustoe")  will  baa  bank  or  trust 
company  not  affiliated  with  any  of  the 
Lessors  and  will  not.  be  a  trustee  under 
any  indentoFe  of  Centerior  or  its 
subsidiaries.  At  each  lease  closing 
involving  the  financing  of  the  debt 
portion  of  the  purchase  price  of  the 
Leased  Property  through  the  issuance  of 
Lease  Bonds,  the  Lessor  Notes  will  be 
pledgedand  assigned  directly  to  the 
Trustee.  Applicant  expects  that  the 
Lessor  Noteawiil  be  offered  and  sold 
under  circuBietancas  aiaking  such 
transactions  exempt  from  the 
registratien  reqiuramenta  under  the 
Securities  Act  of  1933  ("Securities  Act"). 

7.  The  Lease  Indentures  will  set  forth 
the  terms  and  conditions  under  which 
the  LessorNotes  will  be  issued.  Each 
Lease  faidentuce  will  require  the  lessor 
to  grant  ta  the  apphcant  (if  the  Lease 
Indenture'  is-  a  Loan  and  Security 
Agveeacntj  or  a  trustee  under  the  Lease 
Indenture  ("Lease  Indenture  Trustee") 
(if  the  Lease  indenture  is  a  Trust 
Indenture  and  Security  Agreement)i  an 
aasignmeat  of  rents,  including  basic 
rentals  and  ccctain:  other  payments,  to 
be  madis  bjr  the  Lessee  under  the 
applicable  Lease.  The  Lease  indenture 
Tnistee-or  the  Applicant  may  have  a 
lien  oa.  or  securit^t  interest  in,,  the 
Leased'  Property.  The  Lessor  will 
covenant  that,  so  long  as  any  Lessor 
Note  is  outstanding,  it  will  not  incur  any 
other  debt  not  constituting  Lessor  Notes 
or  otherwise  in  collection  with  the 
Leased  Property,  and  except  for  certain 
limited  permitted  hens,  it  will  not  create 
any  lien  on  or  security  interest  is  such 
property.  Thus,  these  two  covenants 
combined  ensure  that  if  a  Lessor 
defaults  on  a  Lessor  Note,  the  Leased 
Property  will  be  available  to  satisfy  the 
claims  of  the  Trustee,  acting  for  the 
benefit  of  Lease  Bondholders.  Apphcant 
will  be  precluded  from  purchasing  any 
Lessor  Note  unless  (il  such  Lessor  Note 
is  issued  in  respect  of  Leased  Property 
having  a  fair  market  sales  value  at  the 
time  of  purchase  at  least  equal  to  110% 
of  the  original  principal  amount  uf  such 
Lessor  Note,  or  (ii)  such  Lessor  Note  and 
all  other  Lessor  Notes  (if  any)  issued  by 
the  relevant  Lessor  are  issued  in  respect 
of  Leased  Property  having  an  aggregate 
fair  market  value  (measured,  in  each 
case,  as  of  the  date  of  such  Leased 
Property  was  first  financed  under  the 
Lease)  at  least  equal  to  110%  of  the 
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original  principal  amount  of  such  L.essor 
Note  and  such  other  Lessor  Notes. 
Further,  each  Lease  Indenture  will 
include  as  events  of  default,  without 
limitation:  (a)  Payment  defaults  on  the 
Lessor  Notes  issued  thereunder,  and  (b) 
certain  events  of  default  under  the 
related  Lease.  { 

8.  The  various  series  of  Lease  Bottds 
will  have  terms  which  may  differ  as  to 
interest  rates,  sinking  fund  obligations 
of  Applicant,  the  right  of  Applicant  to 
redeem  such  Lease  Bonds  and  other 
matters.  The  interest  rates,  maturities 
and  principal  amounts  of  each  series  of 
Lease  Bonds  will  be  established  based 
on  prevailing  market  conditions,  thereby 
giving  Applicant  flexibility  to  take 
advantage  of  changing  market 
conditions.  If  the  maturity  dates  and 
cash  flow  of  the  Lessor  Notes  exceed 
the  cash  requirements  of  Applicant's 
obligations  under  the  Lease  Bonds,  the 
resulting  funds  ("Temporary  Funds") 
will  be  invested  by  Applicant  in  certain 
investments  ("Permitted  Investments"), 
in  each  case  maturing  at  such  time  as 
necessary  to  pay  Applicant's  obligations 
under  the  Lease  Bonds.  The  Lease 
Bonds,  which  may  include  commercial 
paper  and  intermediate-term  and  long- 
term  obligations,  will  be  issued  in 
private  placements  pursuant  to  section 
4(2)  of.  or  in  underwritten  public 
offerings  registered  under,  the  Securities 
Act.  or  possibly  in  distributions  exempt 
from  registration  because  they  will  come 
to  rest  outside  the  United  States 
(provided  that  the  Lease  Bonds  are 
offered  and  sold  outside  the  United 
States  and  to  non-U.S.  persons  without 
registration  under  the  Securities  Act  in 
reliance  upon  an  opinion  of  U.S.  counsel 
that  registraion  is  not  required  and  that 
no  single  offering  of  Lease  Bonds  both 
within  and  outside  the  United  States 
will  be  made  without  registration  of  all 
such  Lease  Bonds  under  the  Securities 
Act  without  first  obtaining  a  no-action 
letter  permitting  such  offering  or 
otherwise  complying  with  applicable 
standards  then  governing  such 
offerings).  In  all  such  cases.  Applicant 
will  adopt  agreements  and  procedures 
reasonably  designed  to  prevent  such 
Lease  Bonds  from  being  offered  or  sold 
in  the  United  States  or  to  U.S.  persons 
(except  as  U.S.  counsel  may  then  advise 
is  permissible). 

9.  The  initial  issuance  of  Lease  Bonds 
will  be  through  an  underwritten  public 
offering  of  one  or  more  series  having  an 
aggregate  principal  amount  of 
approximately  $400  million  (assuming  a 
total  sales  price  of  Toledo's  interest  in 
Unit  2  of  $500  million).  Although  neither 
Toledo  nor  Cleveland  will  be  the  actual 
issuer  of  the  Lease  Bonds,  they  will  be 


considered  the  "issuer"  thereof  for 
purposes  of  the  Securities  Act.  Any 
registration  statement  filed  under  the 
Securities  Act  relating  to  the  Lease 
Bonds  will  name  Toledo  and  Cleveland 
as  the  joint  registrants  and  will  be 
signed  on  behalf  of  Toledo  and 
Cleveland  as  the  joint  registrants  by 
such  officers  and  directors  of  them  as 
may  be  required  under  the  Securities 
Act  and  the  rules,  regulations  and  form's 
of  the  Commission  thereunder. 
Accordingly,  the  provisions  of  section  11 
of  the  Securities  Act  will  apply  to 
Toledo  and  Cleveland. 

10.  Applicant  will  assign  and  pledge  to 
the  Trustee  under  the  Collateral  Trust 
Indenture,  as  security  for  the  payment  of 
the  principal  of  and  premium,  if  any,  and 
interest  on  all  Lease  Bonds,  the  Lessor 
Notes  and  other  assets  held  by  the 
Applicant.  Each  such  Lessor  Note  will  in 
turn  be  secured  by  the  assigned  rentals 
and  other  assigned  payments  under  such 
Lease  and  may  be  secured  by  the 
Leased  Property.  The  Trustee  will  give 
immediate  notice  to  the  Lease 
Bondholders  of  any  rights  granted  by  the 
Collateral  Trust  Indenture  to  it,  which 
will  include  the  right  to  exercise  voting 
powers  in  respect  of  the  Lessor  Notes,  to 
give  any  consents  or  waivers  with 
respect  thereto  or  to  exercise  any  rights 
and  remedies  in  respect  thereof.  The 
Collateral  Trust  Indenture  will  authorize 
the  Lease  Bondholders  to  direct,  by 
notice  to  the  Trustee  within  a  specific  . 
period  of  time,  that  it  take  any  action  or 
cast  any  vote  in  its  capacity  as  a  holder 
of  the  Lessor  Notes.  As  a  result  of  this 
pass-through  voting  mechanism,  the 
rights  and  remedies  of  Lessor 
Noteholders  will  be  exercisable  directly 
by  the  Lease  Bondholders  through  their 
fiduciary  the  Trustee.  The  principal 
amount  of  Lessor  Notes  directing  any 
action  or  being  voted  for  or  against  any 
proposal  will  be  the  principal  amount  of 
the  Lease  Bondholders  taking  the 
corresponding  position.  To  the  extent 
the  Trustee  does  not  receive  instruction, 
it  will  take  such  action  with  respect  to 
the  Lessor  Notes  as  a  prudent  man 
would  in  the  care  of  his  own  property. 

11.  In  the  event  Toledo  or  Cleveland 
defaults  in  the  payment  of  that  portion 
of  rent  necessary  to  pay  all  amounts  due 
and  payable  in  respect  of  the  Lessor 
Notes,  the  Applicant  or  the  Lease 
Indenture  Trustee,  as  the  case  may  be, 
would  have  the  right  to  exercise, 
concurrently  with  the  exercise  by  the 
Lessor  under  the  applicable  Lease  of 
any  remedies  available  to  it  under  such 
Lease,  all  of  the  rights  and  remedies 
against  Toledo  and  Cleveland  provided 
in  the  related  Lease.  The  exercise  of 
such  rights  and  remedies  would  be  at 


the  direction  of  the  Lease  Bondholders 
through  the  Trustee's  instructions  to  the 
Lease  Indenture  Trustee  or  as  pledgee  of 
the  Applicant's  interest  in  such  Lease 
Indenture. 

12.  Among  the  rights  and  remedies  of 
a  holder  of  Lessor  Notes  included  under 
the  Lease  Indenture  is  the  right  to 
demand,  after  a  speciHed  grace  period, 
that  Toledo  and  Cleveland  pay  all 
unpaid  basic  rent  plus  a  stipulated 
amount  which,  in  all  cases,  will  be 
sufficient  to  pay  the  principal  of  and 
premium,  if  any,  and  interest  on  the 
related  Lessor  Notes.  Amounts  payable 
by  Toledo  and  Cleveland  under  the 
Leases,  to  the  extent  of  the  amount  of 
the  principal  of  and  premium,  if  any,  and 
interest  on  the  relevant  Lessor  Notes, 
will  be  paid  directly  to  the  Trustee  for 
distribution  to  the  Lease  Bondholders. 
Therefore  the  Lease  Bondholders  will 
have  access  under  the  Collateral  Trust 
Indenture  and  the  Lease  Indentures  to 
the  credit  of  Toledo  and  Cleveland. 
Moreover,  the  Lease  Bondholders  will 
be  entitled  to  realize  on  the  security 
afforded  by  the  security  interest  created 
by  the  Lease  Indenture  in  an  amount  up 
to  the  aggregate  unpaid  amount  of  the 
relevant  Lessor  Notes  secured  by  such 
security  interest.  The  combination  of  the 
Lessor  Notes  and  the  obligation  of 
Toledo  and  Cleveland  under  the  Leases, 
grant  holders  of  Lease  Bonds  access  to 
the  general  credit  of  Toledo  and 
Cleveland  and  is  thus  the  functional 
equivalent  of  a  guaranty  by  them.  The 
Lessor  Notes  and  the  Lease  Indenture 
will  provide  that,  upon  the  occurrence  of 
certain  casualty  events,  termination 
events,  deemed  loss  events,  special  loss 
events  or  certain  other  events,  either  (i) 
Toledo  and  Cleveland  shall  assume  the 
obligations  represented  by  the  Lessor 
Notes,  or  (ii)  "Toledo  and/or  Cleveland 
shall  purchase  from  the  beneficiaries  of 
the  trusts  issuing  the  Lessor  Notes  the 
beneficial  interest  in  such  trusts  and  the 
Lessors  will  grant  a  lien  on  and  security 
interest  in  the  Leased  Property  to  secure 
the  Lessor  Notes.  The  assumption  or 
purchase  described  in  the  preceding 
sentence  will  be  in  partial  satisfaction  of 
Toledo's  and  Cleveland's  obligation  to 
make  payments  required  of  them  upon 
early  termination  of  the  Leases  in 
consequence  of  any  such  event.  The 
preservation  of  the  right  of  Toledo  and 
Cleveland  to  assume  the  Lesser  Notes  in 
certain  circumstances  permits  them  to 
avoid  an  accelerated  obligation  to 
prepay  the  Lessor  Notes  under 
provisions  of  the  Leases. 

13.  The  issue,  sale  and  delivery  of  a 
particular  series  of  Lease  Bonds  may  be 
effected,  at  maximum,  two  months  prior 
to  the  date  for  the  consummation  of  the 


Leases  ("Lease  Closing  Date") 
applicable  to  the  Leased  property 
financed  with  the  Lease  Bond  proceeds. 
Pending  the  Lease  Closing  Date,  the  net 
proceeds  of  the  Lease  Bonds  will  be  held 
by  the  Trustee,  pursuant  to  the  terms  of 
the  Collateral  Trust  Indenture.  The 
Trustee  may  invest  proceeds  in 
Permitted  Investments,  which  include 
direct  obligations  of  the  United  States  or 
obligations  fully  guaranteed  by  the 
United  States,  certificates  of  deposit 
issued  by  or  bankers'  acceptances  of.  or 
time  deposits  with,  banks  organized 
under  United  States  law  and  limited  to 
amounts  of  less  than  $15  million  in 
principal  at  any  one  time  and  from  any 
one  bank,  or  commercial  paper  of 
companies  incorporated  in  or  doing 
business  under  the  laws  of  the  United 
States  or  one  State,  in  an  amount  not 
exceeding  $15  million  in  principal 
amount  at  any  one  time  from  any  one 
company.  The  commercial  paper  will 
also  have  the  highest  rating  by  a 
nationally  recognized  rating 
organization.  Permitted  Investments  also 
include  repurchase  agreements,  fully 
collateralized  by  the  Permitted 
Investments,  pursuant  to  which  a  United 
States  bank,  trust  company  or  national 
banking  association  having  a  net  worth 
of  at  least  $200  million  is  obligated  to 
repurchase  the  obligation  not  later  than 
90  days  after  its  purchase. 

14.  Except  to  the  extent  payable  from 
the  proceeds  of  refunding  the  Lease 
Bonds,  or  the  proceeds  of  the  initial 
issuance  of  the  Lease  Bonds,  where  the 
relevant  Lease  Closing  Date  does  not 
occur  simultaneously,  due  to  the  non- 
recourse nature  of  Lessor  Notes  and  the 
limited  scope  of  Applicant's  activities, 
payment  of  the  principal  of  and 
premium,  if  any,  and  interest  on  the 
Lease  Bonds  will  be  made  exclusively 
from  amounts  paid  by  the  Lease  under 
the  Leases. 

15.  It  is  expected  that  the  Lessors  will 
be  grantor  trusts  formed  exclusively  for 
the  purpose  of  lease  financing.  The 
original  beneficiaries  of  such  grantor 
trust  may  be  a  single  sophisticated 
institutional  investor,  or  under  limited 
circumstances,  a  single  or  indirect 
subsidiary  of  Centerior,  acting  in  its 
individual  capacity  or,  a  limited 
partnership  composed  of  one  or  more 
partners,  each  of  whom  will  be  a 
sophisticated  investor.  All  such 
beneficial  interests  and  partnership 
interests  will  be  offered  and  sold  in 
transactions  not  involving  a  public 
offering  within  the  meaning  of  section 
4(2)  of  the  Securities  Act.  Subsequent 
transfers  of  such  beneficial  interests 
may  be  made  only  to  a  transferee  which 
is  a  financial  institution,  a  corporation 


or  partnership,  a  majority  in  interest  in 
which  is  composed  of  one  or  more 
financial  institutions  or  corporations, 
and  in  no  event  shall  such  transfer 
violate  the  Securities  Act.  Applicant 
believes  that  these  restrictions,  when 
considered  in  light  of  the  nature  of 
leveraged  lease  transactions,  effectively 
preclude  all  but  the  most  sophisticated 
investors  from  being  a  transferee.  The 
nature  and  availability  of  the  tax 
benefits  of  the  beneficial  interest,  the 
legal  and  regulatory  framework  of  the 
transactions  and  the  complex  financial 
analysis  required  assure  that  only 
sophisticated  institutional  investors  will 
be  potential  analysis  required  assure 
that  only  sophisticated  institutional 
investors  will  be  potential  transferees  of 
beneficial  interests  in  the  Lessor. 
Moreover,  Applicant  represents  that  any 
sale  and  lease  back  transaction  as 
described  in  the  application 
consummated  on  or  after  October  1, 
1987.  (excluding  therefore,  the  Lease 
Transactions  already  consummated  as 
described  in  the  application)  will 
contain  limitations  designed  to  ensure 
that  both  the  original  beneficiary  of  each 
grantor  trust  acting  as  Lessor  and  each 
transferee  thereof  will  be  a 
sophisticated  investor. 

Applicant's  Legal  Conclusions 

Applicant's  proposed  activities  are 
appropriate  in  the  public  interest 
because  the  proposed  issuance  of  Lease 
Bonds  would  provide  a  convenient 
mechanism  for  Toledo  and  Cleveland  to 
obtain  access  to  segments  of  the  debt 
capital  market  other  than  the  institution 
private  placement  market.  The  primary 
reason  for  making  Toledo  and  Cleveland 
co-lessees  under  the  Leases  is  to  provide 
purchases  of  the  Lease  Bonds  (and  the 
Lessors  under  the  Leases)  with  access  to 
the  credit  of  both  utility  companies  and 
thus  to  enhance  the  investment 
characteristics  of  the  Lease  Bonds.  An 
exemption  would  be  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act  because,  among 
other  things,  investors  will  be  protected 
under  the  proposed  arrangements  to  the 
same  extent  as  under  equivalent 
arrangements  where  the  1940  Act  is 
inapplicable. 

For  the  Commission  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
fonathan  G.  Katz, 
Secretary. 
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DQU  Funding  Corporation;  Application 

November  18, 1987.  ..  , 

aoency:  Securities  and  Exchange       < 
Commission  ("SEC"). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("the  1940  Act"). 

Applicant:  DQU  Funding  Corporation. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  all  provisions  of  the  1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  to  permit  it  to  assist 
Duquesne  Light  Company  ("Duquesne") 
in  the  financing  and  refinancing  of 
property  through  leveraged  lease 
financing  transactions  in  which 
Duquesne  will  be  the  lessee. 

Filing  date:  The  application  was  filed 
on  August  11, 1987,  and  amended  on 
November  18, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the  application 
or  ask  to  be  noticed  if  a  hearing  is 
ordered.  Any  requests  must  be  received 
by  the  SEC  by  5:30  p.m.,  on  December  9, 
1987.  Request  a  hearing  in  writing,  giving 
the  nature  of  your  interest,  the  reason 
for  the  request,  and  the  issues  you 
contest.  Serve  the  Applicant  with  the 
request,  either  personally  or  by  mail, 
and  also  send  it  to  the  Secretary  of  the 
SEC,  along  with  proof  of  service  by 
affidavit,  or,  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  1209  Orange  Street, 
Wilmington,  Delaware  19801. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Richard  Pfordte,  Special  Counsel,  (202) 
272-2811  or  Karen  L  Skidmore,  Special 
Counsel.  (202)  272-3023  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representations 

1.  Applicant  is  a  Delaware 
corporation  and  all  of  its  shares  of 
common  stock  are  owned  by  Corporate 
Trinity  Company  ("CTC"),  a  company 
controlled  by  The  Corporation  Trust 
Company  ("CT').  There  has  been,  and 
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Applicant  undertakes  that  in  the  future 
there  will  be.  no  public  offering  of 
Applicant's  common  stock  or  of  any 
other  equity  security.  There  is,  and  in 
the  future  will  be.  no  class  of  equity 
securities  of  Applicant  other  than  its 
common  stock.  Applicant  has  been 
created  to  participate  as  lender  in  one  or 
more  leveraged  lease  transactions 
("Lease  Transactions'*],  in  which 
Duquesne,  a  Permsylvania  corporation, 
is  the  lessee  ("Lessee").  Duquesne  will 
make  an  initial  determination  as  to 
whether  or  not  the  debt  portion  of  such 
leveraged  lease  transaction  will  be 
funded  through  the  Applicant's  sale  of 
one  or  more  series  of  its  debt  securities 
with  differing  maturities  ("Lease      i 
Bonds").  I 

2.  Applicant's  sole  purpose  is  to  assist 
Duquesne  in  the  rinanciii)$  and 
refinancing,'  in  whole  or  in  part,  of 
Duquesne's  13.74%  undivided  ownership 
interest  (directly  or  through  its 
beneficial  interest  in  an  energy  trust)  in 
Beaver  Valley  Power  Station  Unit  No.  2 
("Unit  2"),  a  nuclear  generating  station 
located  on  the  Ohio  River  at 
Shippingport.  Pennsylvania.  Pursuant  to 
an  Operating  Agreement  relating  to, 
among  other  things.  Unit  2,  Duquesne  is 
authorized  to  act  as  agent  for  the  other 
companies,  including  Ohio  Edison 
Company,  entitled  to  the  capacity  of  and 
energy  from  Unit  2.  and  has 
responsibility  and  control  over 
construction,  operation  and 
maintenance  of  Unit  2.  Rights  under 
such  Operating  Agreement  relating  to 
the  undivided  interests  being  financed 
and  refinanced  by  Duquesne  will  be 
assigned  to  the  Lessors  (referred  to 
below)  and  reassigned  for  the  benefit  of 
the  holders  of  Lessor  Notes  (as 
hereinafter  defined).'  Although  Unit  1 
was  financed  in  a  similar  manner  by 
Duquesne.  it  will  not  be  refinanced 
using  the  Applicant. 

3.  Applicant's  participation  as  lender 
in  the  Lease  Transactions  will  be  limited 
to  making  loans  pursuant  to  a  Loan  and 
Security  Agreement  or  a  Trust  Indenture 
and  Security  Agreement  (in  either  case, 
a  "Lease  Indenture")  to  certain  lessors 
("Lessors")  under  the  leases  forming  a 
part  thereof  ("Leases")  which  will  be 
payable  primarily  from  rentals  and  other 
payments  by  the  Lessee.  Initially  the 
Lessor  under  each  Lease  will  be  a  bank 
or  trust  company,  incorporated  and 
doing  business  within  the  United  States 


'  Applicant  believes  any  refinancing  will  be 
undertaken  infrequently  and  that  every 
rrpresent;<tlon  concerning  the  Lease  Bonds  will 
apply  to  each  and  every  aeries  irrespective  whether 
(uch  series  of  Lease  Bonds  refunds  a  prior  series. 

*  Applicant  represents  that  Duquesne  has 
received  all  regulatory  approvals  necessary  lor  the 
consummation  of  the  Lease  Transactions. 


of  America  and  having  a  combined 
capital  and  surplus  of  at  least 
$50,000,000,  acting  as  trustee  for  one  or 
more  beneficiaries  pursuant  to  a  trust 
agreement  entered  into  exclusively  for 
the  purpose  of  the  lease  financing. 
Under  such  trust  agreement,  any 
successor  trustee  must  be  a  bank  or 
trust  company  incorporated  and  doing 
business  within  the  United  States  of 
America  and  having  a  combined  capital 
and  surplus  of  at  least  $50,000,000.  A 
portion  of  the  purchase  price  of  the 
property  owned  by  the  Lessors  and 
leased  to  the  Lessee  ("Leased  Property") 
will  be  paid  by  the  beneficiaries  of  the 
grantor  trust  that  acts  as  Lessor  and  that 
amount  will  constitute  their  equity 
investment  in  the  Leased  Property.  (See 
paragraph  15  below.)  The  loans  by 
Applicant  will  be  without  recourse  to 
the  general  credit  of  the  Lessors  or  their 
respective  beneficiaries,  and  will  be 
evidenced  by  non-recourse  obligations 
of  the  respective  Lessors  ("Lessor 
Notes"). 

4.  Under  each  Lease,  the  Lessee  will 
be  obligated  to  make  rental  payments 
sufficient  to  pay  principal  of  and 
premium,  if  any.  and  interest  on  the 
Lessor  Notes  issued  in  connection 
therewith.  Such  obligations  of  the 
Lessee  will  be  required  to  be  absolute 
and  unconditional,  without  right  of 
counterclaim,  setoff,  deduction  or 
defense.  CTC  and  CT  have  entered  into 
an  agreement  with  Duquesne  pursuant 
to  which  CTC  and  CT  have  agreed  to 
cause  Applicant  to  make  loans  to  one  or 
more  Lessors  designated  by  Duquesne 
from  time  to  time  and  Duquesne  has 
agreed  to  provide  certain 
indemnifications  to  CTC  and  CT  with 
respect  to  such  participations. 

5.  The  funds  necessary  for  the 
purchase  of  the  Lessor  Notes  will  be 
acquired  through  the  issuance  by 
Applicant  of  its  debt  securities  ("Lease 
Bonds"),  in  one  or  more  series  with 
differing  maturities  which  will  be 
secured  on  a  parity  basis  by  a  first  lien 
on.  and  a  security  interest  in.  all  of  the 
assets  of  Applicant,  consisting  primarily 
on  the  Lessor  Notes  so  acquired  and 
previously  acquired  and  which  may 
include  a  lien  on  or  security  interest  in 
the  Leased  Property.  Lessor  Notes  held 
by  Applicant  will  consist  only  of  Lessor 
Notes  issued  in  connection  with  any 
Leases  to  which  Duquesne  is  a  party,  as 
Lessee,  relating  to  its  ownership  interest 
(directly  or  through  their  beneficial 
interest  (directly  or  through  their 
beneficial  interest  in  an  energy  trust)  in 
Unit  2. 

6.  All  Lease  Bonds  will  be  issued 
under  a  common  indenture  and  a 
separate  supplemental  indenture  for 


each  series  (collectively,  the  "Collateral 
Trust  Indenture")  which  will  establish 
the  terms  of  the  Lease  Bonds  of  that 
series. 

It  is  expected  that  the  trustee  under 
the  Collateral  Trust  Indenture 
('Trustee")  will  be  a  bank  or  trust 
company  not  affiliated  with  any  of  the 
Lessors  and  will  not  be  a  trustee  under 
any  indenture  of  Duquesne  or  its 
subsidiaries.  At  each  lease  closing 
involving  the  financing  of  the  debt 
portion  of  the  purchase  price  of  the 
Leased  Property  through  the  issuance  of 
Lease  Bonds,  the  Lessor  Notes  will  be 
pledged  and  assigned  directly  to  the 
Trustee.  Applicant  expects  that  the 
Lessor  Notes  will  be  offered  and  sold 
under  circumstances  making  such 
transactions  exempt  from  the 
registration  requirements  under  the 
.  Securities  Act  of  1933  ("Securities  Act"). 
7.  The  Lease  Indentures  will  set  forth 
the  terms  and  conditions  under  which 
the  Lessor  Notes  will  be  issued.  Each 
Lease  Indenture  will  require  the  Lessor 
to  grant  to  the  Applicant  (if  the  Lease 
Indenture  is  a  Loan  and  Security 
Agreement)  or  a  trustee  under  the  Lease 
Indenture  ("Lease  Indenture  Trustee") 
(if  the  Lease  Indenture  is  a  Trust 
Indenture  and  Security  Agreement),  an 
assignment  of  rents,  including  basic 
rentals  and  certain  other  payments,  to 
be  made  by  the  Lessee  under  the 
applicable  Lease.  The  Lease  Indenture 
Trustee  or  the  Applicant  may  have  a 
lien  on.  or  security  interest  in.  the 
Leased  Property.  The  Lessor  will 
covenant  that,  so  long  as  any  Lessor 
Note  is  outstanding,  it  will  not  incur  any 
other  debt  not  constituting  Lessor  Notes 
or  otherwise  in  connection  with  the 
Leased  Property,  and  except  for  certain 
limited  permitted  liens,  it  will  not  create 
any  lien  on  or  security  interest  in  such 
property.  Thus,  these  two  covenants 
combined  ensure  that  if  a  Lessor 
defaults  on  a  Lessor  Note,  the  Leased 
Property  will  be  available  to  satisfy  the 
claims  of  the  Trustee,  acting  for  the 
benefit  of  Lease  Bondholders.  Applicant 
will  be  precluded  from  purchasing  any 
Lessor  Note  unless  (i)  such  Lessor  Note 
is  issued  in  respect  of  Leased  Property 
having  a  fair  market  sales  value  at  the 
time  of  purchase  at  least  equal  to  110% 
of  the  original  principal  amount  of  such 
Lessor  Note,  or  (ii)  such  Lessor  Note  and 
all  other  Lessor  Notes  (if  any)  issued  by 
the  relevant  Lessor  are  issued  in  respect 
of  Leased  Property  having  an  aggregate 
fair  market  value  (measured,  in  each 
case,  as  of  the  date  such  Leased 
Property  was  first  financed  under  the 
Lease)  at  least  equal  to  110%  of  the 
original  principal  amount  of  such  Lessor 
Note  and  such  other  Lessor  Notes. 


Further,  each  Lease  Indenture  will 
include  as  events  of  default,  without 
limitation:  (a)  Payment  defaults  on  the 
Lessor  Notes  issued  thereunder,  and  (b) 
certain  events  of  default  under  the 
related  Lease. 

8.  The  various  series  of  Lease  Bonds 
will  have  terms  which  may  differ  as  to 
interest  rates,  sinking  fund  obligations 
of  Applicant,  the  right  of  Applicant  to 
redeem  such  Lease  Bonds  and  other 
matters.  The  interest  rates,  maturities 
and  principal  amounts  of  each  series  of 
Lease  Bonds  will  be  established  based 
on  prevailing  market  conditions,  thereby 
giving  Applicant  flexibility  to  take 
advantage  of  changing  market 
conditions.  If  the  maturity  dates  and 
cash  flow  of  the  Lessor  Notes  exceed 
the  cash  requirements  of  Applicant's 
obligations  under  the  Lease  Bonds,  the 
resulting  funds  ("Temporary  Funds") 
will  be  invested  by  Applicant  in  certain 
investments  ("Permitted  Investments"), 
in  each  case  maturing  at  such  time  as 
necessary  to  pay  Applicant's  obligations 
under  the  Lease  Bonds.  The  Lease 
Bonds,  which  may  include  commercial 
paper  and  intermediate-term  and  long- 
term  obligations,  will  be  issued  in 
private  placements  pursuant  to  section 
4(2)  of,  or  in  underwritten  public 
offerings  registered  under,  the  Securities 
Act.  or  possibly  in  distributions  exempt 
from  registration  because  they  will  come 
to  rest  outside  the  United  States 
(provided  that  the  Lease  Bonds  are 
offered  and  sold  outside  the  United 
Slates  and  to  non-U.S.  persons  without 
rsgistration  under  the  Securities  Act  in 
reliance  upon  an  opinion  of  U.S.  counsel 
that  registration  is  not  required  and  that 
no  single  offering  of  Lease  Bonds  both 
within  and  outside  the  United  States 
will  be  made  without  registration  of  all 
such  Lease  Bonds  under  the  Securities 
Act  without  first  obtaining  a  no-action 
letter  permitting  such  offering  or 
otherwise  complying  with  appHcable 
standards  then  governing  such 
offerings).  In  all  such  cases,  Applicant 
will  adopt  agreements  and  procedures 
reasonably  designed  to  prevent  such 
Lease  Bonds  from  being  offered  or  sold 
in  the  United  States  or  to  U.S.  persons 
(except  as  U.S.  counsel  may  then  advise 
is  permissible). 

9.  The  initial  issuance  of  Lease  Bonds 
will  be  through  an  underwritten  public 
offering  of  one  or  more  series  having  an 
aggregate  principal  amount  of 
approximately  3^80  million  (assuming  a 
total  sales  price  for  Duquesne's  interest 
in  Unit  2  of  $600  million).  Although 
Duquesne  will  not  be  the  actual  issuer  of 
the  Lease  Bonds,  it  will  be  considered 
the  "issuer"  thereof  for  purposes  of  the 
Securities  Act.  Any  registration 


statement  filed  under  the  Securities  Act 
relating  to  the  Lease  Bonds  will  name 
Duquesne  as  the  sole  registrant  and  will 
be  signed  on  behalf  of  Duquesne  as  the 
sole  registrant  by  such  officers  and 
directors  of  Duquesne  as  may  be 
required  under  the  Securities  Act  and 
the  rules,  regulations  and  forms  of  the 
Commission  thereunder.  Accordingly, 
the  provisions  of  section  11  of  the 
Securities  Act  will  apply  to  Duquesne. 

10.  Applicant  will  assign  and  pledge  to 
the  Trustee  under  the  Collateral  Trust 
Indenture,  as  security  for  the  payment  of 
the  principal  of  and  premium,  if  any,  and 
interest  on  all  Lease  Bonds,  the  Lessor 
Notes  and  other  assets  held  by  the 
Applicant.  Each  such  Lessor  Note  will 
be  turn  be  secured  by  the  assigned 
rentals  and  other  assigned  payments 
under  such  Lease  and  may  be  secured 
by  the  Leased  Property.  The  Trustee  will 
give  immediate  notice  to  the  Lease 
Bondholders  of  any  rights  granted  by  the 
Collateral  Trust  Indenture  to  it,  which 
will  include  the  right  to  exercise  voting 
powers  in  respect  of  the  Lessor  Notes,  to 
give  any  consents  or  waivers  with 
respect  thereto  or  to  exercise  any  rights 
and  remedies  in  respect  thereof.  The 
Collateral  Trust  Indenture  will  authorize 
the  Lease  Bondholders  to  direct,  by 
notice  to  the  Trustee  within  a  specific 
period  of  time,  that  it  take  any  action  or 
cast  any  vote  in  its  capacity  as  a  holder 
of  the  Lessor  Notes.  As  a  result  of  this 
pass-through  voting  mechanism,  the 
rights  and  remedies  of  Lessor 
Noteholders  will  be  exercisable  direcUy 
by  the  Lease  Bondholders  through  their 
fiduciary  the  Trustee.  The  principal 
amount  of  Lessor  Notes  directing  any 
action  or  being  voted  for  or  against  any 
proposal  will  be  the  principal  amount  of 
the  Lease  Bondholders  taking  the 
corresponding  position.  To  the  extent 
the  Trustee  does  not  receive  instruction, 
it  will  take  such  action  with  respect  to 
the  Lessor  Notes  as  a  prudent  man 
would  in  the  care  of  his  own  property. 

11.  In  the  event  Duquesne  defaults  in 
the  payment  of  that  portion  of  rent 
necessary  to  pay  all  amounts  due  and 
payable  in  respect  of  the  Lessor  Notes, 
the  Applicant  or  the  Lease  Indenture 
Trustee,  as  the  case  may  be,  would  have 
the  right  to  exercise,  concurrently  with 
the  exercise  by  the  Lessor  under  the 
applicable  Lease  of  any  remedies 
available  to  it  under  such  Lease,  all  of 
the  rights  and  repiedies  against 
Duquesne  provided  in  the  related  Lease. 
The  exercise  of  such  rights  and  remedies 
would  be  at  the  direction  of  the  Lease 
Bondholders  through  the  Trustee's 
instructions  to  the  Lease  Indenture 
Trustee  or  as  pledge  of  the  Applicant's 
interest  in  such  Lease  Indenture. 


12.  Among  the  rights  and  remedies  of 
a  holder  of  Lessor  Notes  included  under 
the  Lease  Indenture  is  the  right  to 
demand,  after  a  specified  grace  period, 
that  Duquesne  pays  all  unpaid  rent  plus 
a  stipulated  amount  which,  in  all  cases, 
will  be  sufficient  to  pay  the  principal  of 
and  premium,  if  any,  and  interest  of  the 
related  Lessor  Notes.  Amounts  payable 
by  Duquesne  under  the  Leases,  to  the 
extent  of  the  amount  of  the  principal  of 
and  premium,  if  any,  and  interest  on  the 
relevant  Lessor  Notes,  will  be  paid 
directly  to  the  Trustee  for  distribution  to 
the  Lease  Bondholders.  Therefore  the 
Lease  Bondholders  will  have  access 
under  the  Collateral  Trust  Indenture  and 
the  Lease  Indentures  to  the  credit  of 
Duquesne.  Moreover,  the  Lease  Bond- 
holders will  be  entitled  to  realize  on  the 
security  afforded  by  the  security  interest 
created  by  the  Lease  Indenture  in  an 
amount  up  to  the  aggregate  unpaid 
amount  of  the  relevant  Lessor  Notes 
secured  by  such  security  interest.  The 
combination  of  the  Lessor  Notes  and  the 
obligation  of  Duquesne  under  the 
Leases,  grants  holders  of  Lease  Bonds 
access  to  the  general  credit  of  Duquesne 
and  is  thus  the  functional  equivalent  of 
a  guaranty  by  Duquesne.  The  Lessor 
Notes  and  the  Lease  Indenture  will 
provide  that,  upon  the  occurrence  of 
certain  casualty  events,  termination 
events,  deemed  loss  events,  special  loss 
events  or  certain  other  events,  either  (i) 
Duquesne  shall  assume  the  obligations 
represented  by  the  Lessor  Notes,  or  (ii) 
Duquesne  shall  purchase  from  the 
beneficiaries  of  the  trusts  issuing  the 
Lessor  Notes  the  beneficial  interest  in 
such  trusts  and  the  Lessors  will  grant  a 
lien  on  and  security  interest  in  the 
Leased  Property  to  secure  the  Lessor 
Notes.  The  assumption  or  purchase 
described  in  the  preceding  sentence  will 
be  in  partial  satisfaction  of  Duquesne's 
obligation  to  make  payments  required  of 
it  upon  early  termination  of  the  Leases 
in  consequence  of  any  such  event.  The 
preservation  of  the  right  of  Duquesne  to 
assume  the  Lessor  Notes  in  certain 
circumstances  permits  Duquesne  to 
avoid  an  accelerated  obligation  to 
prepay  the  Lessor  Notes  under 
provisions  of  the  Leases. 

13.  The  issue,  sale  and  delivery  of  a 
particular  series  of  Lease  Bonds  may  be 
effected,  at  maximum,  two  months  prior 
to  the  date  for  the  consummation  of  the 
Leases  ("Lease  Closing  Date") 
applicable  to  the  Leased  Property 
financed  with  the  Lease  Bond  proceeds. 
Pending  the  Lease  Closing  Date,  the  net 
proceeds  of  the  Lease  Bonds  will  be  held 
by  the  Trustee,  pursuant  to  the  terms  of 
the  Collateral  Trust  Indenture.  The 
Trustee  may  invest  proceeds  in 
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Permitted  Investments,  which  include 
direct  obligations  of  the  United  States  or 
obligations  fully  guaranteed  by  the 
United  States,  certificates  of  deposit 
issued  by  or  bankers'  acceptances  of.  or 
time  deposits  with,  banks  organized 
under  United  States  law  and  limited  to 
amounts  of  less  than  $15  million  in 
principal  at  any  one  time  and  horn  any 
one  bank,  or  commercial  paper  of 
companies  incorporated  in  or  doing 
business  under  the  laws  of  the  United 
States  or  one  State,  in  an  amount  not 
exceeding  $15  millicm  in  principal  amount 
at  any  one  time  from  any  one  company. 
The  commercial  paper  will  also  have  the 
highest  rating  by  a  nationally  recognized 
rating  organization.  Permitted 
Investments  also  include  repurchase 
agreements,  fully  collateralized  by  the 
Permitted  Investments,  pursuant  to 
which  a  United  Stales  bank,  trust 
company  or  national  banking 
association  having  a  net  worth  of  at 
least  $200  million  is  obligated  to 
repurchase  the  obligation  not  later  than 
90  days  after  its  purchase. 

14.  Except  to  the  extent  payable  from 
the  proceeds  of  refunding  the  Lease 
Bonds,  or  the  proceeds  of  the  initial 
issuance  of  the  Lease  Bonds,  where  the 
relevant  Lease  Closing  Date  does  not 
occur  simultaneously,  due  to  the 
nonrecourse  nature  of  Lessor  Notes  and 
the  limited  scope  of  Applicant's 
activities,  payment  of  the  principal  of 
and  premium,  if  any,  and  interest  on  the 
Lease  Bonds  will  be  made  exclusively 
from  amounts  paid  by  the  Lessee  under 
the  Leases. 

15.  It  is  expected  that  the  Lessors  will 
be  grantor  trusts  formed  exclusively  for 
the  purpose  of  lease  financing.  The 
original  beneficiaries  of  such  grantor 
trust  may  be  a  single  sophisticated 
institutional  investor,  or  under  limited 
circumstances,  a  single  or  indirect 
subsidiary  of  Duquesne,  acting  in  its 
individual  capacity  or.  a  limited 
partnership  composed  of  one  or  more 
partners,  each  of  whom  will  be  a 
sophisticated  investor.  All  such 
beneficial  interests  and  partnership 
interests  will  be  offered  and  sold  in 
transactions  not  involving  a  public 
offering  within  the  meaning  of  section 
4(2]  of  the  Securities  Act.  Subsequent 
transfers  of  such  beneficial  interests 
may  be  made  only  to  a  transferee  which 
is  a  financial  institution,  a  corporation 
or  partnership,  a  majority  in  interests  in 
which  is  composed  of  one  or  more 
financial  institutions  or  corporations, 
and  in  no  event  shall  such  transfer 
violate  the  Securities  Act.  Applicant 
believes  that  these  restrictions,  when 
considered  in  light  of  the  nature  of 
leveraged  lease  transactions,  effectively 


preclude  all  but  the  most  sophisticated 
investors  from  being  a  transferee.  The 
nature  and  availability  of  the  tax 
benefits  of  the  beneficial  interest,  the 
legal  and  regulatory  framework  of  the 
transactions  and  the  complex  financial 
analysis  required  assure  that  only 
sophisticated  institutional  investors  will 
be  potential  transferees  of  beneficial 
interests  in  the  Lessor.  Moreover, 
Applicant  represents  that  any  sale  and 
leaseback  transaction  as  described  in 
the  application  consummated  on  or  after 
October  3, 1987.  (excluding  therefore, 
the  Lease  Transactions  already 
consummated  as  described  in  the 
application)  will  contain  limitations 
designed  to  ensure  that  both  the  original 
beneficiary  of  each  grantor  trust  acting 
as  Lessor  and  each  transferee  thereof 
will  be  a  sophisticated  investor. 

Applicant's  Legal  Conclusions 

Applicant's  proposed  activities  are 
appropriate  in  the  public  interest 
because  the  proposed  issuance  of  Lease 
Bonds  would  provide  a  convenient 
mechanism  for  Duquesne  to  obtain 
access  to  segments  of  the  debt  capital 
market  other  than  the  institutional 
private  placement  market.  An 
exemption  would  be  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act  because,  among 
other  things,  investors  will  be  protected 
under  the  proposed  arrangements  to  the 
same  extent  as  under  equivalent 
arrangements  where  the  1940  Act  is    • 
inapplicable. 

For  the  Comission.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-27120  Filed  11-24-87;  8:45  am] 
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DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 

[Put>lic  Notic*  1040] 

stateside  Criteria  Program  (SCP) 

agency:  Bureau  of  Consular  Affairs. 

DOS. 

ACTION:  Notice  of  final  decision 

concerning  the  Stateside  Criteria 

Program. 

summary:  On  May  22, 1987  (52  FR 
19442),  the  Department  published  Public 
Notice  1011  inviting  public  comment  on 
its  proposal  to  terminate  the  Stateside 
Criteria  Processing  (SCP)  Program  and 
on  June  30, 1987  (52  FR  24362).  it 


published  Public  Notice  1015  extending 
the  period  for  comment  until  ]uly  15, 
1967.  The  comments  received  have  been 
analyzed  and  it  has  been  determined 
that  the  SCP  program  should  be 
eliminated  because  the  beneficiaries, 
with  few  exceptions,  have  recourse  to 
other  reasonable  means  to  pursue  their 
immigrant  visa  applications.  As 
originally  proposed,  cases  already  in 
process  as  of  the  effective  date  of 
termination  will  be  processed  to  a 
conclusion  by  the  office  designated 
under  the  SCP  program  for  that  purpose. 
Applications  for  aliens  who  are  from 
countries  in  which  the  Department  does 
not  have  an  immigrant  visa  issuing 
office  will  be  processed  at  other  posts 
worldwide.  The  D,epartment  will  send 
instructions  to  all  posts  to  take  such 
discretionary  cases  on  a  priority  basis 
as  resources  permit. 

EFFECTIVE  DATE:  The  termination  of  the 
Stateside  Criteria  Program  will  take 
effect  on  December  31, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cornelius  D.  Scully  III,  Director,  Office 
of  Legislation,  Regulations  and  Advisory 
Assistance,  Visa  Office,  Department  of 
State.  Washington.  DC  20520  (202)  663- 
1184. 

SUPPLEMENTARY  INFORMATION:  During 
the  comment  period  the  Department 
received  17  comments.  In  this 
connection,  comments  received  between 
June  12  (the  end  of  the  initial  comment 
period)  and  June  30  (the  date  of  the 
Public  Notice  1015  extending  the 
comment  period)  were  treated  as  having 
been  timely  submitted. 

Comments  Received 

A  few  commenters  merely  inquired 
about  the  technical  implementation  of 
the  proposed  termination  of  the  SCP 
program.  A  discussion  of  the  technical 
question  raised  is  set  forth  below.  Other 
commenters  opposed  the  proposal  to 
terminate  the  SCP  program  on  one  or 
both  of  the  following  bases — (1)  the 
Department  could  not  expect  to  realize 
cost  savings  from  termination  since  the 
applications  would  be  processed 
somewhere  and/or  had  not  adequately 
explained  how  the  savings  would  be 
realized  or  their  extent;  and  (2) 
termination  would  impose  unjustifiable 
hardship  on  at  least  some  aliens  who 
now  benefit  from  the  SCP  program. 

Response  to  Comments 

During  late  1986  and  early  1987  the 
Department  reviewed  the  SCP  program 
and  analyzed  the  workload  data  relating 
to  it.  This  analysis  indicates  that 
approximately  29,000  immigrant  visa 
applications  were  processed  under  the 


SCP  program  during  Fiscal  Year  1986  by 
the  six  designated  immigrant  visa 
issuing  offices  in  Canada  and  Mexica 
The  FY  1986  SCP  cases  were  also 
analyzed  in  terms  of  the  nationaHty  of 
the  appficants  (and,  thus,  in  terms  of  the 
immigrant  visa  issuing  office  which 
would  presumably  process  the  alien's 
visa  application  if  the  SCP  program  did 
not  exist),  h  was  detemined  that  those 
cases  would  have  been  spread  among 
150  visa  issuing  offices  around  the  world 
and  that  in  most  cases,  the  resulting 
incremental  workload  increase  can  be 
handled  without  additional  personnel. 
As  a  result,  termination  of  the  SCP 
program  and  the  dispersing  of  SCP 
applicatiofis  worldwide  will  allow  the 
Dkepartment  to  reprogram  the  SCP 
resources  to  higher  priorities. 

The  commenters  who  opposed 
termination  on  the  ground  that  some  of 
the  aliens  affected  would  suffer  undue 
hardship  cited  various  groups  of  aliens 
to  whom  their  concern  is  directed. 
Among  them  were  aliens  who  would 
face  significantly  increased  expense  in 
travelling  to  their  country  or  area  of  last 
residence,  aliens  who  have  various 
other  personal  reasons  for  not  returning 
to  that  country  or  area,  aliens  who  have 
a  well-founded  fear  of  persecution  in 
that  country  or  area  and  aliens  in  whose 
country  or  area  there  is  no  immigrant 
visa  issuing  office. 

Decision  Regarding  Stateside  Criteria 
Program 

The  Department  recognizes  that  there 
are  appealing  aspects  to  each  of  the 
situations  described  by  the  various 
commenters,  but  considers  that  the 
normal  immigrant  visa  application 
process  is  the  most  equitable 
mechanism  for  processing  these  cases. 
However,  two  groups  of  aliens  merit 
special  consideration:  Those  who  have  a 
well-founded  fear  of  persecution  in  their 
country  or  area  of  last  foreign  residence 
and  aliens  in  whose  country  or  area  of 
last  foreign  residence  there  is  no  United 
States  immigrant  visa  issuing  office.  In 
considering  this  matter,  the  Department 
believes  that  the  concern  relating  to 
aliens  who  have  a  well-founded  fear  of 
persecution  in  their  country  or  area  of 
last  foreign  residence  need  not  be 
addressed  in  the  context  of  the  SCP 
program.  Such  an  alien,  if  in  the  United 
States,  will  quab'fy  for  asylum  under 
section  206  of  the  Immigration  and 
Nationality  Act,  and,  thus  will  continue 
to  have  a  meaningful  altentative  to  the 
SCP  program. 

On  the  other  hand,  aliens  in  the 
United  States  who  would  have  been 
eligible  for  SCP  and  in  whose  country  or 
area  of  last  foreign  residence  there  is  no 
U.S.  immigration  visa  issuing  office  will 


have  na  specific  office  designated  to 
process  their  applications  upon  the 
termination  of  the  SCP  program. 
Consular  officers  are.,  however, 
authorized  by  Departmental  regulations 
(22  CFR  42.110)  to  accept  as  a  matter  of 
discretion  an  immigrant  visa  application 
from  an  alien  who  is  neither  a  resident 
of,  nor  physically  present  in  the  district 
of  the  immigrant  visa  issuing  office.  The 
Department  encourages  consular 
officers  to  accept  discretionary  cases 
when  failure  to  do  so  would  work  a 
hardship  on  the  appUcant,  provided  the 
regular  workload  of  the  office  permits 
doing  so. 

The  Department  is  aware  that  many 
immigrant  visa  issuing  offices  continue 
to  accept  discretionary  cases,  even 
though  their  ability  to  do  so  in  large 
volume  has  been  reduced  by  staffing 
constraints.  The  analysis  of  the  SCP 
workload  data  previously  mentioned 
also  reflects  that  there  were  relatively 
few  cases  in  the  SCP  program  involving 
aliens  in  whose  country  or  area  of  last 
foreign  residence  there  is  no  U.S. 
immigrant  visa  issuing  office.  As  a 
result,  the  Department  believes  that  all 
such  cases  can  be  dealt  with  as 
discretionary  cases.  To  this  end.  the 
Department  will  remind  all  consular 
officers  that  such  cases  involve  hardship 
as  the  Department  interprets  that  word 
and  will  urge  all  consular  officers  to  give 
priority  to  the  discretionary  acceptance 
of  such  cases  to  the  extent  that 
workload  permits.  The  Department  is 
confident  that  this  step  will  address  the 
concern  expressed  by  commenters. 

The  inquiry  made  by  some 
commenters  related  to  the  meaning 
which  would  be  given  to  the  proposed 
"savings  clause"  referred  to  in  Public 
Notice  1011.  In  that  notice  it  was  stated 
that  cases  already  in  process  as  of  the 
effective  date  would  be  processed  to  a 
conclusion  by  the  designated  SCP 
processing  office.  The  commenters 
inquired  as  to  the  precise  definition  of 
"cases  already  in  process."  This  phrase 
is  interpreted  for  this  purpose  to  mean 
any  approved  petition  filed  prior  to  the 
effective  date  of  the  termination  of  the 
SCP  program  whose  beneficiary  met  the 
requirements  for  the  SCP  program  on  the 
filing  date  of  the  petition,  regardless  of 
the  date  of  approval  of  the  petition  and 
of  the  date  of  receipt  of  the  approved 
petition  by  the  designated  SCP  post. 

Accordingly,  the  SCP  Program  will 
terminate  effective  December  31, 1987. 
All  cases  already  in  process  as  of  that 
date  will  be  processed  to  a  conclusion 
by  the  SCP  processing  post  designated 
for  that  purpose. 


Dated;  November  19.  1987. 
loan  M.  Clark, 

Assislunt  Secrplury  for  Consular  Affairs. 
|FR  Doc.  87-27067  Filed  11-24-87:  8:45  am) 
BILLING  COOC  4710-06-M 


TENNESSEE  VALLEY  AUTHORITY 

Envirormtental  Impact  Statement; 
Reservoir  System  Operations 

agency:  Tennessee  Valley  Authority 

(TVA). 

ACTION:  Notice  of  intent. 

SUMMARY:  TVA  is  issuing  this  notice  to 
advise  the  public  that  it  has  elected  to 
prepare  an  Environmental  impact 
Statement  (EIS)  concurrently  with  a 
study  and  reevaluation  of  its  opcratiun 
of  the  reservoirs  and  dams  which 
comprise  the  Tennessee  River  system. 
This  study  may  result  in  proposals  for 
changes  in  TVA's  existing  rcservior 
operations.  TVA  requests  comments  on 
the  appropriate  scope  of  tho  RTS.  See  40 
CFR  1501.7. 

DATES:  Comments  on  the  scope  of  the 
EIS  must  be  received  on  or  before 
December  31. 1987.  Public  meetings  to 
provide  information  about  TVA's 
reservoir  system  reevaluation  study  and 
to  solicit  comments  on  the  study  and  the 
scope  of  the  EIS  will  be  held  from  4  p.m. 
to  8  p.m.  in  the  following  cities  on  the 
specified  dates:  Blountville.  TN  (11/24). 
Murphy,  NC  (12/1),  Chattanooga.  TN 
(12/2),  Knoxville,  TN  (12/3).  Hunterville. 
AL  (12/8),  Tupelo,  MS  (12/9).  Memphis. 
TN  (12/10),  Paris.  TN  (12/15).  Benton. 
KY  (12/16),  and  Nashville,  TN  (12/17). 
ADDRESS:  Comments  on  the  scope  of  the 
EIS  should  be  sent  to  Christopher  D. 
Ungate,  Project  Manager,  Reservoir 
System  Operations  and  Planning 
Review,  Tennessee  Valley  Authority. 
400  W.  Summit  Hill  Drive,  E5D84, 
Knoxville,  Tennessee  37902, 
FOR  FURTNEW  INFORMATION  CONTACr 
Dale  V.  Wilhelm.  (615)  632-6693.  or  call 
TVA's  Citizen  Action  Office.  (615)  632- 
4100  (Knoxville,  Tennessee).  1-800-362- 
9250  (inside  Tennessee)  or  1-800-251- 
9242  (from  Alabama.  Arkansas.  Georgia. 
Kentucky,  Missouri,  Mississppi.  North 
Carolina,  and  Virginia). 
SUPPLEMENTARY  INFORMATION:  TVA  is 
initiating  a  comprehensive  study  of  the 
reservoir  system  it  operates.  This  study 
will  not  only  provide  a  better 
understanding  of  existing  conditions  but 
possibly  identify  operational  changes 
which  will  produce  greater  benefits.  To 
solicit  the  widest  possible  public  review 
of  this  study  or  reevaluation  and  any 
recommendations  for  proposals  to 


BEST  COPY  AVAILABLE 


45274 


Federal  Register  /  Vol.  52.  No.  227  /  Wednesday,  November  25.  1987  /  Notices 


Federal  Register  /  Vol.  52,  No.  227  /  Wednesday.  November  25.  1987  /  Notices  45275 


ch.injse  oporations  which  m;iy  result 
from  the  study.  TVA  has  elected  to 
prepare  an  F.IS  concurrently  with 
preparation  of  the  study.  Consistent 
vNJlh  TVA's  procedures  implementing 
the  National  Environmental  Policy  Act 
(NKPA)  and  the  regulations  promulgated 
by  the  Council  on  Environmental 
Quality.  TVA  is  soliciting  comments  on 
the  appropriate  scope  of  this  EIS. 

The  Tennessee  River,  formed  by  the 
confluence  of  the  Holston  and  French 
Broad  Rivers,  has  its  origin  in  the 
western  Appalachian  Mountains  of 
Virginia  and  North  Carolina  and  flows 
650  miles  (1.045  km)  to  its  mouth  at  the 
confluence  with  the  Ohio  River.  The 
drainage  basin  comprises  about  41.000 
square  miles  (106.000  square  km).  The 
river  is  the  fifth  largest  in  the  United 
States  in  terms  of  discharge  and  is 
commercially  navigable  upstream  to 
Knoxville,  Tennessee. 

The  Tennessee  River  and  its 
tributaries  are  controlled  through  a 
system  of  40  dams  (36  TVA  dams  and  4 
Aluminum  Company  of  America 
(ALCOA)  dams):  these  dams  impound 
approximately  650.000  acres  (264.000 
ha).  TVA  operates  29  of  these  dams  for 
hydroelectric  production  with  installed 
capacity  of  about  3300  megawatts.  The 
f.jur  ALCOA  dams  in  the  TVA  system 
provide  another  300  megawatts  of 
rapacity. 

The  Tennessee  Valley  Authority  Act 
of  1933  charged  TVA  with  the 
responsibility  for  developing,  managing, 
and  operating  the  Tennessee  River 
system  for  the  benefit  of  the  people  of 
the  region  and  Nation.  TVA  was  the  first 
such  comprehensive  authority  created  in 
the  United  States,  and  it  has  been  a 
pioneer  in  developing  the  integrated, 
basin-wide  river  system  development 
concept. 

The  TVA  Act  directs  the  agency  to 
operate  its  dams  and  reservoirs  for 
navigation  and  flood  control,  and.  to  the 
extent  consistent  with  these  purposes, 
for  power  generation.  In  addition  to 
those  statutory  goals,  other  system 
operating  objectives  have  evolved  over 
the  years,  such  as  enhancement  of 
recreation,  control  of  diseases  carrying 
pests  and  aquatic  plants,  water  quality 
protection,  fish  and  waterfowl 
management,  and  development  of 
adequate  water  supplies.  In  the 
management  of  TVA's  multipurpose 
reservoir  system,  each  objective  must  be 
treated  as  part  of  a  carefully 
coordinated  operating  plan  to  reduce 
conflicts  and  provide  the  maximum 
overall  benefit. 

The  EIS  TVA  proposes  to  prepare  will 
assess  the  environmental  consequences 
of  any  recommendations  for  major 
operational  changes  which  nviy  be 


proposed  as  a  result  of  the  study. 
Alternatives  to  such  operational 
changes  will  also  be  identified  as 
appropriate  and  the  environmental 
consequences  of  these  alternatives  will 
also  be  evaluated.  Experience  indicates 
that  some,  if  not  many,  of  the  potential 
environmental  consequences  of 
reservoir  operating  decisions  may  be 
two  speculative  or  removed  to  permit 
realistic  evaluation.  Certainly, 
quantification  of  all  potential 
environmental  costs  or  benefits  will  not 
be  possible.  However,  it  should  be 
possible  to  at  least  qualitatively  assess 
a  wide  range  of  potential  impacts  and 
benefits  of  operational  decisions  and  to 
compare  these,  and  this  is  what  TVA 
intends  to  pursue  in  this  NEPA  review 
process. 

The  first  step  in  the  prepartion  of  the 
EIS  is  determining  the  scope  of  the 
document.  TVA  has  tentatively 
identified  an  initial  set  of  key  issues  that 
are  expected  to  be  addressed  by  the 
study  and  which  may  be  the  impetus  for 
operational  changes.  This  set  of  issues 
should  not  be  viewed  as  complete,  but 
rather  as  a  starting  point  to  focus 
comments.  The  issues  are:  (1)  Dissolved 
oxygen  levels  and  their  effects.  (2) 
minimum  riverflows  needed  for  waste 
assimilation.  (3)  control  of  municipal 
and  hazardous  wastes  that  may  affect 
the  river.  (4)  water  quality  and  future 
economic  development.  (5)  aquatic  weed 
issues,  (6)  pool  levels  and  minimum 
flows  for  recreation,  (7)  reservoir 
operation  and  power  production,  (8) 
water  supply  for  agricultural  and 
industrial  use,  (9)  flood  control,  (10)  Tish 
and  wildlife  considerations,  (11) 
reservoir  land  management  alternatives, 
and  (12)  navigation  implications. 

TVA  requests  comments  on  whether 
these  issues  appropriately  reflect  the 
scope  of  the  EIS  and  asks  persons 
commenting  to  identify  any  additional 
issues  which  should  be  evaluated  in  the 
EIS.  Additionally,  if  one  or  more  of  the 
identified  issues  are  not  viewed  as 
important,  TVA  asks  that  these  be 
identified.  Comments  can  be  made  in 
writing  by  mailing  them  to  Christopher 
Ungate  or  provided  either  verbally  or  in 
writing  at  one  of  the  10  meetings  TVA 
will  hold.  Specific  locations  for  each  of 
these  meetings  will  be  provided  later 
through  newspapers  and  radio  and 
television  stations.  Alternatively.  TVA's 
Citizen  Action  Office  can  be  called  to 
elicit  such  details  when  they  become 
available.  TVA  invites  all  interested 
persons  to  attend  and  participate  in 
these  meetings.  An  information  packet 
about  the  study  is  available  and  may  be 


requested  through  TVA's  Citizen  Action 

Office. 

Alvan  Bruch, 

Chief  Environmental  Policy  Staff. 

|I-R  Doc.  87-27133  Filed  ll-24-a7:  8:45  am) 

snjjNO  cooe  mijo-oi-m 


DEPARTMENT  OF  TRANSPORTA'nON 
(Order  87-11-431 

Department  Findings  in  Employee 
Protection  Program  Cases 

AGENCY:  Department  of  Transportation. 

action:  Notice  of  order  finding  major 
contractions  at  certain  certificated  air 
carriers. 

summary:  The  Department  of 
Transportation  has  found  that  several 
airlines  experienced  major  contractions 
in  employment  levels  during  the  period 
from  October  1985  through  February 
1987.  The  Department's  findings,  in  eight 
cases  triggered  by  employee 
applications  for  benefits  update  those 
last  made  by  the  Department's  previous 
Order  86-3-17.  The  Department  found 
that  the  following  carriers  experienced 
major  contractions  in  the  stated  periods. 

(a)  Airlift  International  in  each  of  the 
fourteen  months  from  October  1984 
through  November  1985  and  also  in  each 
of  the  fourteen  months  from  January 
1986  through  February  1987; 

(b)  Pan  American  World  Airways  in 
October  1985  and  in  each  of  the  twelve 
months  from  February  1986  through 
January  1987; 

(c)  Republic  Airlines  in  April.  May, 
June  and  July  1984  and  in  fanuary  1985; 

(d)  Trans  World  Airlines  in  January, 
February  and  May  1984,  and  also  in 
each  of  the  nine  months  from  June  1986 
through  February  1987;  and 

(e)  Western  Airlines  in  the  month  of 
October  1984. 

The  findings  are  part  of  the 
Department's  investigations  to  make 
threshold  determinations  regarding 
assistance  for  airline  employees  under 
the  Employee  Protection  Program, 
section  43  of  the  Airline  Deregulation 
Act.  49  U.S.C.  1552. 

FOR  FURTHER  INFORMATION  CONTACR 
Stephen  A.  Metoyer.  Office  of  the 
Ceneral  Counsel  (C-10,  Room  10102), 
U.S.  Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  (202)  366-9154. 

SUPPLEMENTARY  INFORMATION:  The 

i:omplete  text  of  Order  87-11-43  is 
available  for  inspection  from  our 
Documentary  Services  Division  at  the 
.ibove  address. 


Dated:  November  20, 1987. 
Msttfiew  V.  Scocozzs, 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

(PR  Doc.  87-27124  Filed  11-24-67;  8:45  am) 
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Coast  Guard 
[CGO  87-OaS] 

Rules  Of  ttie  Road  Advisory  Council; 
IMembership  Applications 

ACCNCY:  Coast  Guard.  DOT. 
action:  Request  for  applications. 

summary:  The  U.S.  Coast  Guard  is 
seeking  applications  for  appointment  to 
membership  mi  the  Rules  of  the  Road 
Advisory  Council.  This  Council  was 
established  under  the  Inland 
Navigational  Rules  Act  of  1960  (33 
U.S.C.  2073)  to  advise,  consult  with,  and 
make  recommendations  to  the  Secretary 
of  Transportation  on  matters  relating  to 
the  Inland  Navigation  Rules  and  the 
International  Regulations  for  Preventing 
Cf^isions  at  Sea  (72  COLREGS). 
DATES:  Requests  for  applications  should 
be  received  by  the  Coast  Guard  no  later 
than  January  15, 1988.  Applications  must 
be  completed  and  retunwd  to  the  Coast 
Guard  no  later  than  Febmary  15, 1988. 

ADDRESS:  Persons  interested  in  applying 
should  write  to  Commandant  (G-NSS- 
2),  U.S.  Coast  Guard  Headquarters, 
Washington,  DC  20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  Charles  K.  Bell,  Executive 
Director,  Rules  of  the  Road  Advisory 
Council  (G-NSS-2),  Room  1606,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
St.  SW..  Washington.  DC  20593-0001. 
(202)  267-0414. 

SUPPLEMENTARY  INFORMATION:  In  June 
1988,  there  will  be  seven  vacancies  on 
the  21-member  Council.  The  seven 
appointments  will  be  made  by  the 
Secretary  of  Transportation.  The  Coast 
Guard  will  accept  applications  received 
after  the  publication  of  this  notice  and 
before  February  15, 1988,  and  thereafter 
make  recommendations  to  the 
Secretary.  Under  the  inland  Navigation 
Rules  Act  and  "*  *  *  to  assure  balanced 
representation,  members  shall  be 
chosen,  insofar  as  practical,  from  the 
following  groups;  (1)  Recognized  experts 
and  leaders  in  organizations  having  an 
active  interest  in  the  Rules  of  the  Road 
and  vessel  and  port  safety,  (2) 
represeatatives  of  owners  and  operators 
of  vessels,  professional  mariners, 
recreational  boaters,  and  the 


recreational  boating  industry,  (3) 
individuals  with  an  interest  in  maritime 
law,  and  (4)  Federal  and  state  officials 
with  responsibility  for  vessel  and  port 
safety." 

Since  its  establishment,  the  Council 
has  met  at  least  yearly  at  various  sites 
in  the  continental  United  States. 
Members  are  entitled  to  receive  per 
diem  in  lieu  of  subsistence,  as  well  as  to 
be  reimbursed  for  travel  expenses,  in 
accordance  with  current  regulations. 
The  seven  new  appointments  will  expire 
three  years  from  June  1988. 

Date:  November  20. 1987. 

Alan  B.  Smitli, 

Captain.  U.S.  Coast  Guard.  Chief,  Office  of 
Navigation.  Acting. 

[FR  Doc  87-27142  Filed  11-24-87;  8:45  am] 
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Federat  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA),  Special 
Committee  161;  Minimum  Aviation 
System  Performance  Standard  for 
Radio  Determination  Satellite  Systen^ 
lleeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Avisory  Committee  Act  (Pub.  L. 
92-463;  5  U.S.C.  App.  I),  notice  is  hereby 
given  of  a  meeting  of  RTCA  Special 
Connnittee  161  on  Minimum  Aviation 
System  Performance  Standard  for  Radio 
Determination  Satellite  System  to  be 
held  on  December  10-11. 1987,  in  the 
RTCA  Conference  Room.  One 
McPherson  Square.  1425  K  Street,  NW.. 
Suite  500,  Washington,  DC,  commencing 
at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarks;  (2)  Approval  of  Minutes  of  the 
Fourth  Meeting;  (3)  Report  on  Mobile 
WARC  RDSS  Actions;  (4)  Report  on 
FCC  Disposition  of  Report  on  RDSS 
System  Interference  Analysis.  RTCA 
Paper  No.  390-87/SC161-21;  (5)  Report 
by  GOSTAR  on  RDSS  System 
Interference;  (6)  Report  on  Radio 
Technical  Commission  for  Marine 
Services  Special  Committee  108 
Activities;  (7)  Review  of  Draft  Material 
for  the  Initial  Draft  RDSS  MASPS;  (8) 
Assignment  of  Tasks;  (9)  Other 
Business;  (10)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 


information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street.  NW..  Suite  500, 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC.  on  Novemtmr 
n,  1967. 

Herbert  P.  Goldstein. 

Designated  Officer. 

|FR  Doc.  87-27066  Filed  11-24-87:  8:45  am) 

BILLING  CODE  4910-13-W 


[Summary  Notice  No.  PE-87-31) 

Petition  for  Exemption;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11).  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Ch.  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

date:  Comments  on  petition  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  December  16, 1987. 

address:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-204), 

Petition  Docket  No. .  800 

Independence  Avenue  SW., 
Washington.  DC  20591. 

FOR  further  information  CONTACT: 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204).  Room  91 5G, 


BEST  COPY  AVAILABLE 
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FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 


This  notice  is  published  pursuant  to 
paragraphs  (c),  (e],  and  (g)  of  S  11-27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

PETITIONS  FOR  EXEMPTION 


Issued  in  Washington.  DC.  on  October  17. 
1987. 

Deborah  E.  King, 
Acting  Manager,  Program  Management  Staff. 


Docket 
No 

Petttnner 

Rsgulatnm  afleclad 

Description  ot  relief  sought 

25410 

RAF  Avfatmn  lf<r                  

14  CFR  43.3  and  43.7..         

14  CFR  121J71(a)  and  121.378 

14  CFR  135.429(a)  and  135.435 

To  aMw  prtitioner  to  acquira  varioua  Viscount  aircrait  parts  from  Jadepoint 

25029 

Rnfinrtfialm  Avmbon  Inc 

Engmaahng  Lid.  UK.,  a  Bfitish  CAA-certificaled  Wscouot  repair  station.  THo 
subiact  pwt*  hme  not  been  mamlamed  or  approved  lor  return  to  senice  by 
persons  prescribed  by  }§433  and  437  and  are  intended  to  be  insUHed  on 
'J.S.  Part  125  operators  Viscount  SKcralt 
To  allow  petitiooer  to  utilize  Scandinavian  Airtines  System  (SAS)  to  pertorm  a 

25307 

Preci9on  Airtines ,. 

complete  airtrame  overhaul  (C  and  D  checka)  on  petitioner's  one  DC-e-«3 
aircrait  at  the  SAS  overtiaul  lablities  at  Stockholm  (Arianda)  and  Stockholm- 
Bromma  (Lmta),  Sweden.  Granted.  November  9.  1967. 
To  Mow  petitioner  to  uee  on  its  German  built  DO229-210  aircrait  ttflain 

componenta.  p«1s.  and  accessories  repaired,  overtiauled.  or  othenvne  main- 
tained by  reapective  original  equipment  manulacturers.  Granted.  November 
10,1967. 

DISPOSITION  OF  PETITIONS  FOR  EXEMPTION 

Docket  No. 

Petitioner 

Regulations  aftected 

Deacriplian  ol  reliel  sought— Disposition 

035CE 
e2-CE-27-AO 

Beech  Aircraft  Corporation 

Mr.  William  T.  Creech  on  behalt  ol  Piper 
PA-24  Airplanes  Owners  and  Operators. 

SFAR4lC<eKk) 

14  CFR  39.11 - - - 

having  a  ten  passenger  "soft  touch"  interior,  which  does  not  comply  with  the 

To  pem*  pelilioner  ralM  from  the  Airworthiness  Directive  (AD)  82-19-01.  This 
AD  requires  a  wing  spar  inspection  ol  Piper  Aircraft  Corporation  Models  PA- 
24,  PA-24-2S0.  PA-24-2eO  and  PA-24-400  senes  airplanes  each  100  hours 
ol  flight  tkna  and  waa  iasued  as  a  resuN  ol  a  spar  laikjre  which  occurred  July 
24. 1982.  Denial.  October  26.  1967 

(I'R  Doc.  87-27064  Filed  11-24-87;  8:45  am] 

8IUING  COOe  4910-13-M 

Federal  Higtiway  Administration 

Environmental  impact  Statement; 
Fauquier  County,  VA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Fauquier  County,  Virginia. 
FOH  FURTHER  INFORMATION  CONTACT 
George  E.  Kirk,  Jr.,  District  Engineer, 
Federal  Highway  Administraticm,  P.O. 
Box  10045,  Richmond,  Virginia  23240- 
0045,  Telephone  (804)  771-2380. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Virginia 
Department  of  Transportation  (VDOT), 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
construct  a  new  four-lane  facility  from 
Route  15/29  northeast  of  Warrenton  to 
Route  17  northwest  of  Warrenton  in  the 
County  of  Fauquier  and  the  Town  of 
Warrenton,  Virginia. 

The  project  will  involve  construction 
on  a  new  alignment  for  the  entire  length 
of  the  project.  The  environmental  study 
limits  of  the  project  are  from  Route  29  on 


the  east  to  Route  17  on  the  west,  for  a 
total  length  of  about  2.1  miles  up  to 
approximately  5.0  miles. 

The  proposed  project  will  extend  the 
new  Warrenton  Bypass  to  Route  17 
northwest  of  Warrenton.  It  will  provide 
the  final  link  of  an  uninterrupted  four- 
lane  divided  facility  stretching  from 
Route  1-66  to  the  north  and  Route  1-95  to 
the  south.  By  removing  through  trafHc 
from  the  old  bypass  and  carrying  it 
around  the  more  congested  parts  of 
Warrenton,  the  project  will  help  relieve 
traffic  congestion  in  town. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action;  (2) 
upgrading  on  new  location  south  of  the 
Warrenton  reservoir  and  (3)  two 
additional  alignments  on  new  location 
north  of  Warrenton. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies.  No  formal  scoping  meeting  is 
planned  at  this  time.  The  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment.  Following 
publication  of  the  Draft  EIS,  a  location 
and  design  public  hearing  will  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  hearing.  A  public 
information  meeting  will  also  be  held 
during  the  early  planning  stages  to 
informally  present  the  proposed 
alternatives  to  the  general  public. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 


addressed  and  all  significant  issues 
identlHed,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  Draft  EIS 
should  be  directed  to  the  FHWA  at  the 
address  provided  above. 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Research,  Planning  and 
Construction.  The  provisions  of 
Executive  Order  12372  regarding  State 
and  local  review  of  Federal  and 
Federally  assisted  programs  and 
projects  apply  to  this  project. 

Issued  on:  November  1ft  1987. 
G.E.  Kiik,  Jr., 

District  Engineer,  Richmond  Virginia. 
(PR  Doc.  87-27131  Filed  11-24-87;  8:45  am] 

mUJNO  COOE  M10-23-II 


Environmental  Assessment;  New 
Castie  County,  DE 

AGENCY:  Federal  Highway 
Administration  (FHWA)  DOT. 

action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  readvise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  City  of  Wilmington,  New  Castle 
County,  Delaware. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  H.  Wheeler.  Realty  Officer, 
Federal  Highway  Administration, 
Delaware  Division,  300  South  New 
Street,  Dover.  Delaware  19901, 
Telephone;  (302)  734-5323;  or  Joseph  T. 
Wutka,  Location  Studies  and 
Environmental  Engineer,  Delaware 
Department  of  Transportation,  P.O.  Box 
778,  Dover,  Delaware  19903,  Telephone; 
(302)  736-4642. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the 
DELAWARE  DEPARTMENT  OF 
TRANSPORTATION,  issued  a  NOTICE 
OF  INTENT  on  September  18, 1980,  in 
the  Federal  Register,  Vol.  45,  No.  183,  pg. 
62247  indicating  that  an  Environmental 
Impact  Statement  (EIS)  will  be  prepared 
as  part  of  a  planning  study  for  a 
proposal  to  improve  Twelfth  Street, 
between  Interstate  495  and  Walnut 
Street  in  the  City  of  Wilmington. 
Delaware.  In  addition,  a  formal  scoping 
meeting  was  held  on  September  17, 1980. 

Because  of  the  time  differential 
between  the  initial  Notice  of  Intent  and 
the  preparation  of  the  Draft 
Environmental  Impact  Statement  which 
will  be  distributed  in  November,  the 
FHWA  is  readvertising  this  Notice  of 
Intent.  The  proposed  improvement 
would  involve  the  construction  of  a 
highway  from  the  I-495-Twelfth  Street 
Interchange  east  of  the  City  of 
Wilmington  to  the  intersection  of 
Walnut  Street  and  Twelfth  Street  in  the 
center  of  the  city,  a  distance  of 
approximately  1.2  miles.  Improvements 
to  the  corridor  are  considered  necessary 
to  provide  adequate  capacity  for 
existing  and  projected  traffic  demand 
and  incorporate  modern  design  features 
to  provide  safe  and  efficient 
transportation  service  between  the 
Wilmington  CBD  and  Interstate  495. 

Alternatives  under  consideration 
include  (1)  taking  no  action,  (2)  widening 
the  existing  roadway,  (3)  construction 
on  new  alignment  and  (4)  a  combination 
of  (2)  and  (3).  Alignment  and  design 
variations  will  be  incorporated  into  and 
studies  with  the  various  build 
alternatives. 

A  public  hearing  is  planned  for  late- 
1987.  Public  notice  and  individual 
mailing  from  an  established  list  will  be 
utilized  to  announce  the  time  and  place 
of  the  hearing.  The  draft  environmental 
statement  will  be  available  for  public 
and  agency  review  and  comment  in 
November. 

To  insure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 


Comments  or  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  address 
provided  above. 

(The  Catalog  of  Federal  Domestic 
Assistance  Program  Number  16  20.205), 
Highway  Research,  Planning  and 
Construction.  The  provisions  of  OMB 
Circular  No.  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal 
and  federally  assisted  programs  and 
projects  apply  to  this  program. 
Charles  ].  Nemmers, 

P.E.  Division  Administrator.  Dover. 

Delaware. 

(PR  Doc.  87-27136  Filed  11-24-67;  8:45  am] 

BILUNG  COOE  4910-22-M 


National  Highway  Traffic  Safety 
Administration 

Motor  Vehicle  Safety  Research 
Advisory  Committee;  First  Meeting 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Meeting  announcement. 

SUMMARY:  This  notice  announces  the 
first  meeting  of  the  Motor  Vehicle  Safety 
Research  Advisory  Committee.  The 
committee  was  established  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  to 
coordinate  motor  vehicle  safety  research 
and  avoid  duplication  of  effort.  This 
meeting  will  seek  to  identify  the  specific 
research  activities  that  the  Committee 
will  initially  address. 

Date  and  Time;  The  meeting  is 
scheduled  to  begin  at  10;00  a.m.,  on 
December  10, 1987,  and  if  necessary, 
conclude  on  December  11. 

ADDRESS:  The  meeting  will  be  held  in 
Room  2230  of  the  U.S.  Department  of 
Transportation  Building  which  is  located 
at  400  7th  street,  SW.,  Washington.  DC. 

SUPPLEMENTARY  INFORMATION:  On  May 

28. 1987,  the  Motor  Vehicle  Safety 
Research  Advisory  Committee 
(MVSRAC)  was  established.  The 
purpose  of  the  Committee  is  to  provide 
an  independent  source  of  ideas  for 
safety  research.  The  MVSRAC  will 
provide  information,  advice  and 
recommendations  to  NHTSA  on  matters 
relating  to  motor  vehicle  safety 
research,  and  provide  a  forum  for  the 
development,  consideration  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

On  September  30. 1987,  the  following 
individuals  were  appointed  to 
membership  on  the  Committee: 


Howard  Smolkin.  Managing  Director, 

National  Highway  Traffic  Safety 

Administration  (Committee  Chairman) 
Michael  M.  Finkelstein,  Associate 

Administrator  for  Research  and 

Development.  National  Highway 

Traffic  Safety  Administration 
Robert  Ervin.  Acting  Director,  The 

University  of  Michigan  Transportation 

Institute.  University  of  Michigan 
B.J.  Campbell.  Director,  University  of 

North  Carolina  Highway  Safety 

Research  Center,  University  of  North 

Carolina 
W.  Dale  Compton,  Senior  Fellow, 

National  Academy  of  Engineering 
Michael  Appleby,  Manager,  Automotive 

Engineering  Department,  Automobile 

Club  of  Southern  California 
Brian  O'Neill,  President,  Insurance 

Institute  for  Highway  Safety 
Saviero  Pugliese.  Manager, 

Transportation  Research  Branch. 

Calspan  Advanced  Technology  Center 
Lana  Batts,  Vice  President  for  Policy, 

American  Trucking  Association 
Karl-Heinz  Faber,  Vice  President  for 

Product  Compliance,  Mercedes-Benz 

of  North  America 
Farrell  Krall,  Manager,  Technical 

Legislation,  Navistar  Technical  Center 
Robert  Rogers.  Director,  Automotive 

Safety  Engineering,  General  Motors 

Corporation 
Larry  Smith,  Chief  Engineer,  Vehicle 

Safety  Management.  Chrysler 

Corporation 
Robert  Munson,  Director.  Automotive 

Safety  Office.  Ford  Motor  Company 
William  Shapiro,  Regulatory  Affairs 

Manager,  Product  Planning  and 

Development,  Volvo  North  American 

Car  Operations 

This  meeting  will  include  a 
presentation  of  NHTSA's  motor  vehicle 
research  program  and  will  turn  to  a 
discussion  of  research  areas  that  are 
suitable  for  the  Committee  to  pursue. 

The  meeting  is  open  to  the  public  and 
participation  by  the  public  will  be 
determined  by  the  Committee  Chairman. 

A  docket  will  be  established  to 
contain  the  products  of  the  Committee 
and  will  be  open  to  the  public  during  the 
hours  of  8:00  a.m.  to  4:00  p.m.  in  the 
National  Highway  Traffic  Safety 
Administrations  Technical  Reference 
Division. 

For  Further  Information  Contact: 
Mary  A.  Coyle.  Office  of  Research  and 
Development,  400  7th  Street.  SW..  Room 
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6206.  Washington.  DC  20590,  202/366- 

1537. 

Howard  Mi  Smolkin.  I 

Chairman.  Motor  Vehicle  Safely  Research 

Advisory  Gommittbe. 

|FR  Doc. a7-27n5  Filed  H-24-flr;  8:45  amt^ 
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IDockettlo.  IP«5-19^  notice  21 

Volkswagen  of  America,  Inc.;  Grant  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

This  notice  grants  the  petition  by 
Voll^swagen  of  America,  of  Troy, 
Michigan,  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  Nhtional  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U;S;C.  1381  et  seq.)  for  an 
apparent  noncompliance  with  49<3FR 
571.105,  Motor  Vehicle  Safety  Standard 
No.  105.  Hydmulic  Brake  Systems:  The 
basis  of  the  grant  is  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  December  9, 1985,  and  an 
opportunity,  afforded  for  comment  (50  FR 
50248). 

Section  S5.3.2.of  Federal  Motor 
Vehicle  Safety  Standard  No.  105    , 
requires  that: 

"All  indicator  lamps  shall  be     I 
activated  as  a  check  of  lamp  function 
either  when  theignition  (start)  switch  is 
turned  tb  the  on  (run)  position  when  the 
engine  is  not  running,  or  when  the 
ignition  (start)  switch  is  in  a  position 
between  on  (run)  and  start  that  is 
designated  by  the  manufacturer  as  a 
check  position." 

During  a  compliance  check  of  the 
Audi  5000S,  the  National  Highway 
Traffic  Safety  Administration 
discovered  that  the  parking  brake-of  the' 
Audi  5000S  mustbe  engaged  or  "on" 
before  the  vehicles  will  meet  the 
requirement  of  paragraph  S5.3;2.  That  is, 
the  "Park"  lamp  does  not  illuminate 
when  the  ignition  switch'i8>in  the: 
speciHed  positions  unless  the  parking 
brake  is  engagedi 

Volkswagen  indicated  that;  the 
noncompliance  involvedthe  Audi  5000S 
and'Audi  5000  Turbo  and  amounted  tb 
112.862  vehicles  manufactured  between' 
January  1983  to  May  1985.  VW  stated 
that  the  situation  in  no  way  affects  the 
parking  brake  system  function,  and  that 
the  only  effect  is  that  the  parking  brake 
must  be  actually  engaged  to  activate  the 
indicator  lamp. 

Volkswagen  stated  that,  in  most 
circumstances,  the  operator  is  fully 
aware  of  parking  brake  engagement 
because,-in  addition  to  the  indicator 
lamp  being  iliuminated,.the  car  will 


either  not  move,  move  with  great 
difficulty,  or  move  with  a  noticeable 
resistance.  Volkswagen  believes  that 
these  facts  preclude  any  unsafe 
condition,  such  as  excess  rear  brake 
wear  or  rear  brake  fade;  even  in  the 
event  that  the  bulb  does  not  function. 
Only  in  unusual  circumstances  would; 
the  parking  brake  application  be 
unnoticed.  These  circumstances  would 
require  that  the  parking  brake  warning- 
bulb  not  function  (a  rare  event'as 
documented  in  otherpetltlonsjiandthe 
parking  brake  be  only  partially- engaged,, 
so  that  any  reduction  in  vehicle  engine 
performance  would  be  unnoticed. 

One  comment  was  received  on  the: 
petition,  from  the  law  offices  of  Berliner 
and  Mahoney,  Washington,  DC,  which' 
supported  it. 

NHTSA  agrees  with  Volkswagen's 
arguments  and  has  concluded  that  tKe 
petitioner  has  met  its  burden  of 
persuasion  that  the  noncompliance 
hereindescribed  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  granted. 

(Sea  102,  Pub.  L.  93-492.  MStat.  147i0tl6 
U.S.C.  1415);  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued  on  November  2a  1987. 
BanyPelficev 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  87-27195  Filed  n-24*«7;  e^iSaml 
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DEPARTMENT  OF  THE  TREASURY 

Advisory  Group  to  the  Commissioner 
of  Internal  Revenue;  Rechartering 

Pursuant  to  >the  Federal  Advisory- 
Committee  Act  of  October  6. 1972,  Pub. 
L.  92-463.  as  amended,  and  with  the 
approval  of  the  Secretary  of  the 
Treasury,  announces  the  rechartering  of 
the  following  advisory  committee: 

Titfe.-The  Advisory  Group  to  the 
Commissioner  of  Internal  Revenue. 

The  primary  purpose  of  the  Advisory 
Group  is  to  provide  an  organizied  public: 
forum  fer  discussions  of  relevant  tax< 
administration  issues  between  officials 
of  IRS  and  representatives  of  the  public. 
The  Advisory  Group  also  offers 
constructive  observations  about  IRS' 
current  or  proposed  policies,  programs, 
and  procedures  and,  where  necessaryjL 
suggests  ways  to  improve  IRS' 
operations. 

The  Commissioner  and  other  senior 
officials  receive  from  the  Advisory 
Group  a  significant  amount  of 
information  about  the  problems 
taxpayers  encounter  not  only  in  dealing 
with  IRS  but  also  in  meeting  obligations 
imposed  on  them  statutorily.  The 
Service  uses  the  adviceof  the  Advisory 


Group^todevelop  a  tax  administration 
system  which  reflects  the  simplest,  mostv 
equitable  approach  tb  administering  the 
tax  system  that  it  is  within  our  power  to- 
pursue.  Accordingly,  the  Advisory 
Group  conveys  to  the  Service  the 
public's  perceptions  of  IRS  activities; 

The  servioes-of  the  Adviisory  Group 
are  expected  to  be  needed'fbr  an 
indefinite,  period  of  time.  No  tterminatlon 
datfe  has  been  established 'which  4s  less 
than  two  years  from  the  date  this 
Charter  has  beeniapproved. 

In  accordancewith  thePedferal- 
Advisory  Committee-Act; (Pub;  L.92i4e3v 
as  amended)  the  Department  of  the 
Treasury  has. reoHartered  the  Advisory- 
Group  to  the  Commissioner  oPIntemali 
Revenue  for  a  two-year  periodibeginning 
November  21, 1987: 

Da4ed:  ^k)velnber18,. 19874 

|ohn  F.W.  Rogan, 

Assistant  Secretary  of  the  Treasury- 

(Managententj. 

[PR  Doc,  87-27104  Piled :il-24i«7,-  8'4P«in|l 

BftUNGCOOe  4*W-2»4*- 


Customs  Service' 

[TJ).  87-1401 

Customs-Broker'*  tJcense;Rtevocatiain 
by  Operation  ofiLaw  of  Customhouse 
Broker'rUcense  No:  S4eff(%wi-Olego 
District) 

Ihirsuant  to'seotion  641,  Tariff  ActoP 
1930,  as  amended  (l&:U.S>C.ie41)i, 
notice  is  hereby  givenithatxustomhouse- 
broker's  license  Noj  5486>of'ealfA8ia 
Intemationali  Ina,  is-revokediby. 
operation  of  law. 

Dated:  Novemberl?;  1987. 
MidiaelH.  Lane. 
Acting  Commissioner  of  Customs. 
[FR  Doc  87-27078  Filed  11-24-87;  8:45  am) 
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VETERANS  ADMINISTRATION 
Agency  Form  Under  0MB  Review 

agency:  Veterans  Administration; 
action:  Notice. 


The  Veterans  Administration  has 
submitted  to  OMB'forrev4ew  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information;  (1)  The 
department  or  staff  office  issuing  the 
form,  (2)  the  title  of  the  form.  (3)  the 
agency  form  number,  if  applicable,  (4)  a 
description  of  the  need  and  its  use..(5); 
how  often  the  form  must  be  filled  out,. (6) 


who  will  be  required  or  asked  to  report, 
(7)  an  estimate  of  the  number  of 
responses,  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (9)  an  indication  of  whether 
section  3504  (h)  of  Pub.  L.  96-511 
applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patti  Viers.  Agency  Clearance 
Officer  (732).  Veterans  Administration. 
810  Vermont  Avenue,  NW..  Washington. 
DC  20420,  (202)  233-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  te  directed  to  the  VA's  OMB 
Desk  Officer,  Joseph  Lackey,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW..  Washington,  DC  20503,  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  diis 
notice. 

Dated:  November  19, 1987. 
By  direction  of  the  Administrator. 
Frank  E.  Lalley, 

Director,  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Application  for  Fee  Personnel 
Designation. 

3.  VA  Form  26-6681. 

4.  This  form  is  used  to  obtain 
information  on  professional  experience 
from  applicants  for  evaluation  by  panels 
for  possible  VA  fee  appraiser  or 
compliance  inspector  designafion. 

5.  On  occasion. 

6.  Individuals  or  households. 


7.  5,600  responses. 
8. 1,867  hours. 
9.  Not  applicable. 

1.  Department  of  Veterans  Benefits. 

2.  Notice  for  Election  to  Convey  and/ 
or  Invoice  for  Transfer  of  Property. 

3.  VA  Form  26-8903. 

4.  This  form  is  used  to  notify  VA  of 
the  conveyance  of  a  property  to  VA 
incident  to  foreclosure. 

5.  On  occasion. 

6.  Businesses  or  other  for-profit. 

7.  30,000  responses. 

8.  5,000  hours. 

9.  Not  applicable. 

1.  Department  of  Veterans  Benefits. 

2.  Certification  of  Loan  Disbursement. 

3.  VA  Form  26-1876. 

4.  This  information  is  used  to  provide 
data  on  terms  and  closing  for  loan 
examination  determinations  that 
requirements  have  been  met.  terms  of 
loan  and  conditions  affecting  the 
property  are  in  compliance  with  VA 
regulations,  and  are  substantially  those 
on  which  VA  based  its  prior  approval. 

5.  On  occasion. 

6.  Individuals  or  households,  and 
Businesses  or  other  for-profit. 

7.  90,000  responses. 

8.  45,000  hours. 

9.  Not  applicable. 

1.  Department  of  Veterans  Benefits. 

2.  Application  and  Enrollment 
Certification  for  Individualized  Tutorial 
Assistance. 

3.  VA  Form  22-1990t. 

4.  This  form  is  used  by  students  who 
are  receiving  VA  educational  assistance 
and  who  require  tutoring  to  overcome  a 


deficiency  in  one  or  more  ccmrses.  The 
application  information  from  the 
claimant  must  be  ceretified  by  the  tutor 
and  the  educational  institution. 

5.  On  occasion. 

6.  Individuals  or  households;  Stale  or 
local  gavernments:  Businesses  or  other 
for-profit;  and  Non-profit  institutions. 

7.  7.000  responses. 
6.  3,500  hours. 

9.  Not  applicable. 

1.  Department  of  Veterans  Benefits. 

2.  Statement  of  Disappearance. 

3.  V A  Form  21-1775. 

4.  This  form  is  used  to  gather  the 
necessary  information  from  individuals 
to  determine  if  a  decision  of 
presumptive  death  can  be  made  for 
benefit  payments  purposes. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  2,000  responses. 

8.  5,500  hours. 

9.  Not  applicable. 

1.  Department  of  Veterans  Benefits. 

2.  Application  for  Automobile  or 
Other  Conveyance  and  Adaptive 
Equipment. 

3.  VA  Form  21-4502. 

4.  This  form  is  used  for  the  purpose  of 
gathering  the  necessary  information 
required  to  properly  determine  eligibility 
to  these  benefits. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  1,500  responses. 

8.  375  hours. 

9.  Not  applicaljle. 

[FR  Doc.  87-27159  Filed  11-24-87;  8:4S  am) 

BILUNG  CODE  B320-01-W 


45280 


45281 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  Xt\e  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)  5   U.S.C.   552b(e)(3). 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  23,  30, 
December  7,  and  14. 1987. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  Street.  NW.,  Washington, 
DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  23 

Wednesday.  November 25 

lOKMa.m. 
Discussion/Possible  Vote  on  Full  ^)wer 

Operating  License  for  Palo  Verde-3 

(Public  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  Public 

Meeting) 
a.  Response  to  Pending  Motions  Before  the 

Commission  in  the  Seabrook  Proceeding 

(Postponed  from  November  19) 

Week  of  November  30 — ^Tentative 

Monday.  November  30  \ 

2:00  p.m. 
Briefing  by  Combustion  Engineering  on 
New  Standard  Plants  (Public  Meeting) 

Tuesday.  December  1 

lihOO  a.m. 
Briefing  on  Status  of  Implementati 
Fitness  for  Duty  Program  (Public 
Meeting) 
2  00  p.m. 
Briefing  on  New  Westinghouse 
Stand^irdized  Plants  (Public  Meeting) 


tjonof 


UMI 


Wednesday.  December  2 

3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  7 — Tentative 

Thursday.  December  10 

3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  14 — ^Tentative 

Thursday.  December  17 

9:30  a.m. 

Periodic  Briefing  on  Status  of  Operating 

Reactors  and  Fuel  Facilities  (Public 

Meeting) 
2:00  p.m. 
Discussion/Possible  Vote  on  Full  Power 

Operating  License  for  South  Texas 

(Public  Meeting)  (Tentative) 
Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING)  (202)  634-1498. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Andrew  Bates  (202)  634- 
1410. 

Andrew  L.  Bates, 

Office  of  the  Secretary. 
November  19, 1987. 

|FR  Doc.  87-27210  Filed  11-23-87: 10:20  am) 
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Federal  Register 

Vol.  52.  No.  227 

Wednesday.  November  25,  1987 

RAILROAD  RETIREMENT  BOARD 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  December  1, 1987,  9:00  a.m., 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago,  Illinois 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  Final  Rule  Regulation  on  Primary 

Insurance  Amount  Determinations 

(2)  Amendment  of  Consolidated  Board  Order 

75-5 

(3)  Proposed  Changes  in  the  RULA 

Regulations 

(4)  Special  Service  Award  Recommendation 

87-1 2-G 

(5)  Transfer  of  Functions 

(6)  Review  of  and  Proposal  for  RRB 

Automation  Efforts  of  August  31, 1987 

(7)  FTE  Allocation  for  FY  88 

(8)  Repayment  of  the  RUIA  Loan 

(9)  Appeal  of  Nonwaiver  of  Overpayment, 

Thomas  McCarthy 

(10)  Performance  Appraisal  of  the  Executive 
Director,  Fiscal  Years  1986-1987 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  COM  No.  312- 
751-4920,  FTS  No.  386^920. 

Dated:  November  19, 1987. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 

[PR  Doc.  87-27213  Filed  11-23-87;  10:21  amj 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  conections  are  issued  as  signed 
documents  and  appear  In  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30262A/30265A:  FRL-3289-91 

Certain  Companies;  Approval  of 
Pesticide  Product  Registrations;  Great 
Lakes  Chemical  Corp.  et  aL 

Correction 

In  notice  document  87-26106 
appearing  on  page  43392  in  the  issue  of 
Thursday,  November  12, 1987,  make  the 
following  correction: 

On  page  43392,  in  the  first  column, 
under  supplementary  information,  in 
the  seventh  line  from  the  bottom,  "No. 
337-'  should  read  "No.  3377-". 

BIUJNG  CODE  1S0S«1-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-36149;  FRL-3290-21 

Pesticide  Registration  Standards; 
Schedule  and  Availability  of  Docket 
Indices;  Pesticide  Special  Reviews; 
Availability  of  Docket  Indices 

Correction 

In  notice  document  87-26105  beginning 
on  page  43392  in  the  issue  of  Thursday, 
November  12, 1987,  make  the  following 
correction: 

On  page  43393,  in  the  second  column, 
in  the  table,  in  the  29th  line,  of  the  first 
column,  the  entry  should  read  "acid  (2,4- 
DB)". 

BILLING  CODE  150&O1-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-59838;  FRL-3286-7) 

Toxic  Substances;  Certain  Chemicals 
Premanufacture  Notices 

Correction 

In  notice  document  87-25384  beginning 
on  page  42718  in  the  issue  of  Friday, 
November  6, 1987,  make  the  following 
correction: 

On  page  42719,  in  the  first  column, 
under  Y  88-25,  in  the  first  line,  remove 
"Federal  Register". 

BIUING  CODE  ISOSOI-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-51699;  FRL-3286-6] 

Toxic  Substances;  Certain  Chemicals 
Premanufacture  Notices 

Correction 

In  notice  document  87-25385  beginning 
on  page  42719  in  the  issue  of  Friday, 
November  6, 1987,  make  the  following 
corrections: 

1.  On  page  42719,  in  the  third  column, 
under  P  88-100,  in  the  third  line, 
"polyacrylate"  was  misspelled. 

2.  On  page  42721,  in  the  first  column, 
under  P  88-131.  in  the  third  line  from  the 
bottom,  "<5,000"  should  read  ">5,000". 

3.  On  the  same  page,  in  the  second 
column,  under  P  88-132,  in  the  last  line, 
"<20  mg/kg"  should  read  ">20  mg/kg". 

BILUNG  CODE  1S05-01.O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-51700;  FRL-3288-61 

Toxic  Substances;  Certain  Chemicals 
Premanufacture  Notices 

Correction 

In  notice  document  87-25736  beginning 
on  page  42721  in  the  issue  of  Friday, 
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November  6, 1987,  make  the  following 
corrections: 

1.  On  page  42721,  in  the  third  column, 
under  P  88-137,  in  the  second  line. 
"Melhacrylic"  was  misspelled. 

2.  On  page  42722,  remove  the  coding 
"T3"  wherever  it  appears. 

3.  On  the  same  page,  in  the  first 
column,  under  P  88-145.  in  the  fifth  line, 
"hear"  should  read  "heat". 

4.  On  page  42722,  in  the  third  column, 
and  on  page  42723.  in  the  first  column, 
insert  a  period  everywhere  the  word 
"Prod"  appears  without  a  period. 

5.  On  page  42723,  in  the  first  column, 
under  P  88-163,  in  the  third  line. 
"Intermediate"  was  misspelled. 

BILUNG  CODE  1505^)1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  440  and  455 

(Docket  No.  87N-0312] 

Antibiotic  Drugs;  Sterile  Sulbactam 
Sodium,  Sterile  Ampicillin  Sodium  and 
Sulbactam  Sodium 

Correction 

In  rule  document  87-25478  beginning 
on  page  42287  in  the  issue  of 
Wednesday,  November  4. 1987.  make  the 
following  corrections: 

§  440.9a    (Corrected] 

1.  On  page  42288.  in  the  third  column, 
in  §  440.9a(b){l)(ii)(cO(4).  the  top  line  of 
the  formula  should  read,  "/1«  xAxlOO". 

§455.823    [Corrected] 

2.  On  page  42290,  in  the  second 
column,  in  §  455.82a(b)(l)(iii)(D).  in  the 
third  line  insert  "in"  before  "popf  enl". 

3.  On  the  same  page,  in  the  third 
column,  in  §  455.82a(b)(l)(iv),  the  bottom 
line  of  the  formula  should  read. 

"A,  xCuX  (100-/?;)". 

BILUNG  COOE  1S0S-01-O 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  653 

Paul  Douglas  Teactier  Scholarship 
Program  I 

AGENCV:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  governing  the  actions  of 
de?signated  State  agencies  in  their 
administration  of  the  Paul  Douglas 
Teacher  Scholarship  Program  (formerly 
known  as  the  Congressional  Teacher 
Scholarship  Program).  These  regulations 
implement  the  Higher  Education 
Technical  Amendments  Act  of  1987 
(Technical  Amendments),  which 
amended  the  Higher  Education  Act  of 
1965.  In  addition  to  changing  the  name 
of  the  program  to  the  "Paul  Douglas 
Teacher  Scholarship  Program,"  the 
Technical  Amendments  revised  the 
provision  specifying  where  scholars  may 
teach  to  fulfill  their  teaching  obligation 
and  the  provision  governing  the  interest 
rate  charged  to  scholars  who  fail  to  meet 
the  terms  of  their  scholarship 
agreements.  The  Technical  Amendments 
also  placed  a  limit  on  the  length  of  the 
deferment  of  repayment  for  a 
scholarship  recipient  who  is  seeking  but 
unable  to  find  full-time  employment  as  a 
teacher. 

EFFECTIVE  DATES:  These  regulations 
take  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  the  Congress  takes  certain  i 
adjournments. 

When  these  regulations  take  effect, 
section  27  of  the  Technical  Amendments 
provides  that  all  the  changes  contained 
in  these  regulations,  including  the 
applicable  interest  rates,  take  effect 
retroactively  to  October  17, 1986. 

If  you  want  to  know  the  effective  date 
of  these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Gold,  Program  Specialist,  State 
Student  Incentive  Grant  Program,  Office 
of  Postsecondary  Education,  U.S. 
Department  of  Education  (Room  4018, 
ROB-3).  400  Maryland  Avenue  SW.. 
Washington,  DC  20202.  Telephone  (202) 
732^507. 

SUPPLEMENTARY  INFORMATION:  On  jUne 
3. 1987,  President  Reagan  signed  the 
Higher  Education  Technical 
Amendments  Act  of  1987  (Technical 
Amendments)  (101  Stat  335  et  seq.). 
which  amended  the  Higher  Education 
Act  of  1965.  as  amended  (HEA)(20 
II.S.C.  1001  et  seq.].  The  Technical 
Amendments  provided  that  the  statutory 


chani^es  to  the  Congressional  Teacher 
Scholarship  Program,  which  tkese 
regufotiom  implement,  were  e^etiw  as 
of  October  17, 1986  (the  date  of 
enactment  of  the  Higher  Education 
Amendments  of  1986). 

As  a  result  of  the  Technicah 
Amendments,  the  Congressionel 
Teacher  Scholarship  Program  wa» 
renamed  the  Paul  Douglas  Teacber 
Scholarship  Program.  This  nancchaage 
honors  the  memory  of  a  distinguished 
Illinois  senator  who  served  in  the  United 
States  Senate  from  1948  to  1968.  (Urnkgr 
the  original  authorizing  legislation  (Pab.. 
L  98-558),  this  program  was  knmua  as 
the  Carl  D.  Perkins  Scholarship  ftogram. 
The  Higher  Education  Amendments  of 
1986  had  changed  the  name  of  the 
program  to  the  Congressiooak  Teacher 
Scholarship  Program.) 

The  purpose  of  the  Past  Dougiaa 
Teacher  Scholarship  ProBram  is  tv 
provide  scholarships  to  mtcouniffiaad 
enable  outstanding  high  adboei 
graduates  to  pursue  teaching  canets. 
The  legislation  requires  that  a 
scholarship  recipient  teach  on  a  full-tfiMe 
basis  for  two  years  for  each  year  of 
scholarship  assistance.  Previous^  tfa* 
scholar's  teaching  obligation  cavld  be 
fulfilled  by  teaching  in  a  publicor 
private  ironpioiil  preschool,  elein«itary 
school,  or  secondary  school  in  any 
State,  or  in  a  public  preschool, 
elementary,  or  secondary  education 
program  in  any  State.  Now,  recqiients 
have  the  addttimal  option  of  teachinf  m 
a  private  nonprofit  preschool, 
elementary,  orsecondary  education 
program.  However,  as  in  the  past, 
teaching  in  a  proprietary  (private 
profitmaking)  institution  does  not  fulfSI 
the  teaching  ohifgation. 

A  scholar  wha  does  not  complete  Ae 
teaching  obligation  is  required  to  repay 
the  aRteunt  of  the  scholarships  he  or  she 
has  received,  prorated  according  to  the 
fraction  of  the  teaching  obligation  not 
completed,  plus  interest  and  coltectioH 
fees.  The  statutory  language  in  the 
original  authorizing  legislation  (Pub.  L. 
98-558)  provided  that  the  rate  ef  interest 
to  be  charged  to  scholars  who  failed  to 
comply  with  the  terms  of  their 
scholarship  agreements  was  to  be 
prescribed  by  the  Secretary  through  the 
issuance  of  regulations.  Section 
653.42(c)(1)  of  the  final  regulations  for 
the  Carl  D.  Perkins  Scholarship  Program 
published  in  the  Federal  Register  on 
October  6, 1986  (51  FR  35582-35691> 
established  the  interest  rate  "at  a  rate 
which  is  the  greater  of — (i)  Fourteen 
percent;  or  (ii)  Five  percent  above  the 
average  of  the  bond  equivalent  rates  of 
91-day  Treasury  bills  auctioned  during 
the  most  recent  quarter  ending  March 
31."  The  Secretary  established  a 


substantial  interest  rate  for  repayment 
Is  ensure  that  the  program  attracted 
iadividuals  who  were  committed  to 
teaching,  to  discourage  4he-u6eof  the 
scholarship  program  as  a  loan  program, 
aad  to  discourage  scholars  who  have 
begun  teaching  from  leaving  the 
p-ofession. 

As  a  result  of  the  Technical 

jments,  there  is  now  a  statutory 

nton  the  rate  of  interest  which  may 
be  charged.  The  interest  rate  charged  for 
scholarship  repayments  may  not  be 
higher  than  the  interest  rate  applicable 
ts  loans  for  the  same  period  under  Part 
B  of  Title  IV  of  the  Act  (which  governs 
the  Guaranteed  Student  Loans,  PLUS 
LooHk  Supplemental  Loans  for  Students 
(SLS^and  Consolidation  Loans).  For  the 
.  same  reasons  as  those  mentioned  above 
for  establishing  a  substantial  interest .  . 
rate,  the  Secretary  is  establishing  the 
Hiterest  rate  for  scholarship  repayments 
at  a  rate  which  is  the  higher  of— (i)  The  , 
rate  charged  to  new  borrowers  under 
the  GSL  Program  or  (ii)  The  rate  charged 
to  new  borrowers  under  the  SLS  and 
ElUS  Programs. 

Notification  of  the  interest  rate 
applicable  to  the  Paul  Douglas  Teacher 
Scholarship  Program  shall  be  provided 
tferough  publication  in  the  Federal 
Register  of  the  interest  rate  applicable  to 
-  the  SLS  and  PLUS  Programs.  The  GSL 
rate  is  established  by  statute  at  section 
427A  of  the  HEA. 

Prier  to  the  enactment  of  the 
Technical  Amendments,  the  interest 
charge  lor  scholarship  repayments  was 
to  be  adjusted  annually  for  the  twelve- 
month period  extending  from  April  1 
through  March  31  of  the  subsequent 
year.  Although  there  will  continue  to  be 
an  annual  adjustment  of  the  interest 
charge,  the  Secretary  is  revising  the 
twelve-month  period  to  which  the 
adjustment  applies.  Since  the  interest 
rale  for  scholarship  payments  will  now 
he  reflective  of  the  interest  rate  charged 
for  the  HEA  Title  IV,  Part  B  loan 
programs,  the  Secretary  is  revising  the 
twelve-month  period  to  July  1  through 
Jane  30  so  that  the  period  coincides  with 
the  twelve-month  period  applicable  to 
variable-rate  SLS  and  PLUS  loans.  (Per 
section  427A(c)  of  the  Act,  the  variable 
interest  rate  for  SLS  and  PLUS  loans  for 
the  twelve-month  period  equals  3.25 
percent  plus  the  bond  equivalent  rate  of 
the  52-week  Treasury  bills  auctioned  at 
the  final  auction  prior  to  June  1.) 

The  highest  rate  charged  to  new 
borrowers  under  the  GSL  Program  or  the 
SLS  and  PLUS  Programs  for  the  period 
beginning  on  October  17, 1986  and 
ending  June  30, 1987,  was  12  percent. 
Therefore,  according  to  the  new 
Kgulatory  formula  established  by  the 


Secretary  and  contained  in  this 
regulation,  the  interest  rate  to  be 
charged  for  scholarship  repayments  for 
that  period  is  12  percent. 

The  highest  rate  being  charged  to  new 
borrowers  under  the  GSL  Program  or  the 
SLS  and  PLUS  Programs  for  the  twelve- 
month period  beginning  July  1, 1987,  and 
ending  June  30, 1988.  is  10.27  percent. 
Therefore,  based  on  the  interest  rate 
formula  in  this  regulation,  the  interest 
rate  to  be  charged  for  scholarship 
repayments  for  this  same  period  is  10.27 
percent. 

A  scholarship  recipient  who  is  unable 
to  satisfy  the  terms  of  his  or  her 
repayment  schedule  and  who  is  seeking 
but  unable  to  find  full-time  employment 
as  a  teacher  may  request  a  deferment  of 
repayment.  Prior  to  the  Technical 
Amendments,  there  was  no  statutory 
limit  on  the  number  of  periods  or  length 
of  time  for  which  this  deferment  could 
be  granted.  In  light  of  the  Technical 
Amendments.  §  653.42(g)(6)  of  the 
program  regulations  has  been  revised  to 
limit  the  deferment  to  a  single  period  not 
to  exceed  27  months. 

Concurrent  Publication  as  Proposed 
Rule 

In  this  issue  of  the  Federal  Register, 

the  Secretary  is  also  issuing  the 
regulations  governing  the  interest  rate 
provision  as  a  Notice  of  Proposed 
Rulemaking.  This  is  intended  to  provide 
the  public  with  an  opportunity  to 
comment  on  the  interest  rate  formula. 

Executive  Order  12291 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  State 
educational  agencies  administer  the 
program.  States  and  State  agencies  are 
not  small  entities  under  the  R^ulatory 
Flexibility  Act. 

Intergoveminental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  (he  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 


In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  would  not 
require  transmission  of  information  that 
is  being  gathered  by,  or  is  available 
from,  any  other  agency  or  authority  of 
the  United  States. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)), 
and  the  Administrative  Procedure  Act,  5 
U.S.C.  553.  it  is  the  practice  of  the 
S>3cretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  enactment  of 
the  Technical  Amendments  requires  the 
Secretary  to  revise  the  program 
provisions  regarding  the  name  of  the 
program,  the  scholar's  teaching 
obligation,  and  the  length  of  one  of  the 
deferment  periods.  Since  the  regulations 
that  incorporate  these  statutory  changes 
merely  incorporate  provisions  of  the 
new  law  that  Congress  has  already 
made  effective  retroactively  to  October 
17, 1988,  public  comment  could  have  no 
effect  on  the  substance  of  these  changes. 
Therefore,  the  Secretary  finds  that 
publication  of  a  proposed  rule  regarding 
these  provisions  is  unnecessary  and 
contrary  to  the  public  interest  under  5 
U.S.C.  553(b)(B). 

The  Technical  Amendments  also 
require  the  Secretary  to  revise  the 
interest  rate  provision.  Because  the 
amendment  to  the  interest  rate  provision 
is  also  effective  retroactively  to  October 
17, 1986,  the  scholarship  agreements  that 
the  State  agencies  are  currently  using  do 
not  reflect  accurate  interest  rate 
information.  The  State  agencies, 
however,  cannot  update  their 
agreements  to  reflect  the  statutory 
amendment  until  the  Secretary 
establishes  a  new  interest  rate  by 
regulation.  Since  it  is  imperative  that 
State  agencies  revise  their  scholarship 
agreements  as  soon  as  possible  to 
reflect  as  well  as  adhere  to  the  statutory 
limit  on  the  interest  rate,  the  Secretary 
finds  that  publication  of  a  proposed  rule 
implementing  the  new  interest  rate 
provision  is  impracticable  and -contrary 
to  the  public  interest  under  5  U.S.C. 
553(b)(B). 

List  of  Subjects  in  34  CFR  Part  653 

Education,  grant  programs.  Education, 
state-administered.  Education,  student 
aid. 


(Cdliilog  of  Federal  Domestic  A-ssislance 
Number  84.176:  Paul  Douglas  Teacher 
Scholarship  Program) 

Dated:  Novemtier  4, 1987. 
William  |.  Bennett. 
Secretary  of  Education. 

The  Secretary  revises  Part  653  of  Title 
34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  653-PAUL  DOUGLAS  TEACHER 
SCHOLARSHIP  PROGRAM 

Subpart  A— General 

Sec. 

653.1  What  is  the  Paul  Douglas  Teacher 
Scholarship  Program? 

653.2  Who  is  eligible  to  participate  in  this 
program? 

653.3  What  regulations  apply  to  this 
program? 

653.4  What  definitions  apply  to  this  program? 

Sut)part  B— What  Asslstancs  Dom  the 
Secretary  Provide  Under  Tltis  Proorwn? 

653.10  For  what  purposes  may  a  State  use  its 
payments  under  this  program? 

Subpart  C— How  Does  s  State  Apply  for 
Grants? 

Sec 

653.20  What  must  a  State  do  lo  receive 
grants  under  this  program? 

653.21  What  requirements  must  be  met  by 
States  in  the  administration  of  this 
program? 

Subpart  I>— How  Doss  s  State  Select 
Scholars  Under  This  Program? 

653.30  What  are  the  eligibility  requirements? 

653.31  Who  selects  the  scholars? 

653.32  What  are  the  selection  criteria  and 
procedures? 

Subpsrt  E— What  Are  the  Scholarship 
Conditions? 

653.40  What  agreement  must  a  scholar  have 
with  the  State  agency? 

653.41  What  are  the  requirements  for  a 
scholar  to  continue  to  receive  payments 
under  this  program? 

653.42  What  are  the  consequences  of  a 
scholar's  noncompliance  with  the 
teaching  requirement? 

Authority:  20  U.S.C.  1111-llllh.  unless 
otherwise  noted. 

Subpart  A— General 

§653.1    What  is  ttic  Paul  Douglas  Teactwr 
Sctioiarsttip  Program? 

Under  the  Paul  Douglas  Teacher 
Scholarship  Program  the  Secretary 
makes  available,  through  grants  to  the 
States,  scholarships  to  eligible 
individuals  to  enable  and  encourage 
them  to  pursue  teaching  careers  at  the 
preschool,  elementary,  or  secondary 
school  level. 

(Authority:  20  U.S.C  llllj 
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S  653.2    Who  is  •ligtbto  to  partidpatt  In 
ttiis  program? 

(a)  States  are  eligible  to  apply  for 
grants  under  this  program. 

(b)  Outstanding  high  school  graduates 
who  wish  to  pursue  teaching  careers  at 
the  preschool,  elementary,  or  secondary 
level  are  eligible  to  apply  to  their 
respective  States  of  residence  for 
scholarships  under  this  program. 

(Authority:  20  U.S.C.  1111b  el  seq.) 


§653.3    Wliat  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  the 
Paul  Douglas  Teacher  Scholarship 
Program: 

(a)  The  regulations  in  this  Part  653. 

(b)  The  Education  Department 
General  Administration  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  76 
(State- Administered  Programs).  Part  77 
(Definitions  that  Apply  to  Department 
Regulations).  Part  78  (Educational 
Appeal  Board),  and  Part  79  l 
(Intergovernmental  Review  of       | 
Department  of  Education  Programs  and 
Activities). 

(Authority:  20  U.S.C.  1111-llllh  el  seq.) 

{653.4    What  definitions  apply  to  this 
program? 

The  following  definitions  apply  to 
terms  used  in  this  part: 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 
Application 
EDGAR 

Elementary  school 
Nonprofit 
Preschool 
Private 
Public 

Secondary  school 
Secretary 
State 
State  educational  agency 

(b)  Other  definitions  that  apply  to  this 
part.  The  following  additional 
definitions  apply  to  this  part: 

"Academic  year"  means  a  period  of 
time  during  which  a  full-time  student  is 
expected  to  complete  the  equivalent  of 
one  of  the  following: 

(1)  Two  semesters. 

(2)  Two  trimesters. 

(3)  Three  quarters. 
"Act"  means  the  Higher  Education 

Act  of  1965.  as  amended. 

"Award  year"  means  the  period  of 
time  from  ]uly  1  of  one  year  through 
June  30  of  the  following  year. 

"Full-time  student"  means  a  student 
enrolled  in  an  institution  of  higher 
education,  other  than  a  correspondence 
school,  who  is  carrying  a  full-time 


academic  workload  as  determined  by 
the  institution  under  standards 
applicable  to  all  students  enrolled  in 
that  student's  program. 

"Institution  of  higher  education"  has 
the  same  meaning  under  this  part  as  the 
same  term  defined  in  34  CFR  666.3  of  the 
Student  Assistance  General  Provisions 
regulations. 

"Scholar"  means  a  scholarship 
recipient. 

"Scholarship"  means  an  award  made 
to  an  individual  under  this  part  for  one 
academic  year. 
(Authority:  20  U.S.C.  1111-llllh) 

Subpart  B— What  Assistance  Does  the 
Secretary  Provide  Under  This 
Program? 

§  653.10    For  what  purposes  may  a  State 
use  its  payments  under  this  program? 

A  State  may  use  its  payments  under 
the  Paul  Douglas  Teacher  Scholarship 
Program,  including  principal  and  interest 
payments  it  receives  from  scholars 
under  §  653.42.  only  for  making 
payments  to  scholars. 

(Authority:  20  U.S.C.  1111) 

Subpart  C— How  Does  a  State  Apply 
for  Grants? 

§  653.20    Wtiat  must  a  State  do  to  receive 
grants  under  this  program? 

(a)  To  receive  grants  under  the  Paul 
Douglas  Teacher  Scholarship  Program,  a 
State  shall  submit  an  application  to  the 
Secretary  for  review  and  approval. 

(b)  The  Secretary  approves  an 
application  that — 

(1)  Designates  as  the  State  agency  for 
the  administration  of  the  Paul  Douglas 
Teacher  Scholarship  Program,  either — 

(i)  The  State  agency  which 
administers  the  State  Student  Incentive 
Grants  Program  under  Title  IV,  Part  A. 
Subpart  3  of  the  Act;  or 

(ii)  The  State  agency  which 
administers  the  Guaranteed  Student 
Loan  Program  and  with  which  the 
Secretary  has  an  agreement  under 
section  428(b)  of  the  Act; 

(2)  Identifies  the  panel  or  agency 
which  has  established  criteria  and 
procedures  for  the  selection  of  scholars 
and  will  select  the  scholars  as  required 
by  §§653.31  and  653.32; 

(3)  Describes  a  program  of  activities 
for  carrying  out  the  purposes  set  forth  in 
§  653.1  in  such  detail  that  the  Secretary 
may  determine  the  degree  to  which  the 
State's  program  will  accomplish  those 
purposes.  This  description  must 
include — 

(i)  The  selection  criteria  and 
procedures  to  be  used  by  the  State,  in 
the  selection  of  scholars,  which  satisfy 
the  provisions  of  this  part;  and 


(ii)  The  procedures  by  which  the 
designated  State  agency  intends  to 
publicize  the  availability  of  Paul 
Douglas  Teacher  Scholarships  to 
secondary  school  students  in  the  State: 

(4)  Explains  how  the  criteria  and 
procedures  for  the  selection  of  scholars 
were  developed  and  in  what  ways  they 
reflect  the  State's  present  and  projected 
needs  for  preschool,  elementary,  and 
secondary  teachers  in  general  and  for 
those  with  training  in  specific  academic 
disciplines; 

(5)  Provides  assurances  that — 

(i)  No  changes  will  be  made  in  the 
designations  of  an  agency  to  administer 
the  Paul  Douglas  Teacher  Scholarship 
Program,  in  the  selection  criteria  and 
procedures  to  be  used  in  the  selection  of 
scholars,  or  any  other  aspect  of  the 
program  of  activities  described  in  its 
application  without  the  prior  written 
approval  of  the  Secretary; 

(ii)  No  one  will  receive  a  Paul  Douglas 
Teacher  Scholarship  without  entering 
into  an  agreement  with  the  designated 
State  agency  under  which  he  or  she 
agrees  to  the  terms  specified  in  §  653.40; 

(iii)  The  terms  and  conditions  of  the 
agreement  which  the  State  agency  will 
enter  into  with  scholars  under  §  653.40 
will  be  fully  disclosed  in  the  scholarship 
application  form; 

(iv)  The  State  agency  will  monitor 
scholars'  compliance  with  the  provisions 
of  §§  653.40.  653.41(b),  and  653.42; 

(v)  The  State  agency  will  make 
particular  efforts  to  attract  students 
from  low-income  backgrounds  or  who 
express  a  willingness  or  desire  to  teach 
in  schools  having  less  than  average 
academic  results  or  serving  large 
numbers  of  economically  disadvantaged 
students;  and 

(vi)  Scholarships  will  be  awarded 
without  regard  to  sex,  race, 
handicapping  condition,  creed,  or 
economic  background:  and 

(6)  Contains  a  copy  of  the  agreement 
referred  to  in  paragraph  (b){5)(ii)  of  this 
section. 

(c)  Upon  the  Secretary's  approval  of 
its  application,  a  State  need  not  submit 
additional  applications  in  order  to 
continue  to  be  considered  for  funding 
under  this  program. 

(Authority:  20  U.S.C.  1111b) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1840-0578) 

§  653.21    What  requirements  must  l>e  met 
by  States  in  the  administration  of  the 
program? 

(a)  To  continue  to  receive  payments 
under  this  part,  a  State  shall — 

(1)  Provide  scholarship  assistance 
only  to  students  who  meet  the 


requirements  of  §  653.30. 653.40.  and 
653i)41; 

(2)  Limit  scholarship  assistance  to  no 
more  than  four  academic  years  for  each 
scholar; 

(3)  Make  reports  to  the  Secretary  that 
are  necessary  to  carry  out  the 
Secretary's  functions  under  this  part; 

(4)  Establish  and  implement  policies 
and  procedures  which  are  necessary  to 
administer  the  repayment  provisions  of 
§  653.42  and.  in  cases  of  noncompliance 
with  these  provisions,  implement 
collection  and  litigation  procedures 
consistent  with  34  CFR  Part  682;  and 

(5)  Except  as  otherwise  provided  in 
paragraph  (d)  of  this  section— 

(i)  Expend  all  funds  received  from  the 
Secretary  for  scholarships  during  the 
award  year  specified  by  the  Secretary 
with  regard  to  those  funds;  and 

(ii)  Expend  in  that  award  year,  for 
scholarships,  all  funds  received  by  the 
State  prior  to  that  award  year  from 
principal  and  interest  payments  made 
under  the  provisions  cif  §  653.42. 

(b)  A  State  shall  award  a  scholarship 
in  the  amount  of  $5,000  for  an  academic 
year,  except  as  otherwise  provided  in 
paragraph  (c)  of  this  section. 

(c)  A  State  shall  not  award  a 
scholarship  which  exeeeds  the  scholai's 
cost  of  attendance.  If  a  scholarship, 
when  added  to  the  amount  the  scholar  is 
to  receive  lot  the  same  academic  year 
under  Title  IV  of  the  Act  would 
otherwise  exceed  the  scholar's  cost  of 
attendance,  as  defined  for  the  Perkins 
Loan  Program  in  34  CFR  674.11,  the  State 
shall  reduce  the  scholarship  by  the 
amount  in  which  the  combined  awards 
would  be  in  excess  of  the  scholar's  cost 
of  attendance. 

(d)  After  awarding  all  scholarships  for 
payment  during  an  award  year,  as 
required  by  paragraph  (a)(5)  of  this 
section,  a  State  may  reserve  for 
expenditures  in  the  following  award 
year  a  remaining  amount  of  funds  which 
is  less  than  the  amount  required  for  a 
scholarship  as  well  as  any  l^nds  that 
were  awarded  but  were  returned  or  not 
expended. 

(Authority:  20  U.S.C.  1111c.  lllld.  lllle) 

Subpart  D— How  Does  a  State  Select 
Scholars  Under  This  Program? 

§653.30    What  are  the  eligiMtty 
requirements? 

To  be  selected  as  a  scholar,  an 
individual  shall — 

(a)(1)  Be  a  United  States  citizen  or 
National; 

(2)  Provide  evidence  from  the  U.S. 
Immigration  and  Naturalization  Service 
that  he  or  she — 

(i)  Is  a  permanent  resident  of  the 
United  States;  or    , 


(ii)  Is  in  (he  United  States  for  other 
than  a  temporary  purpose  with  the 
intention  of  becoming  a  citzen  or 
permanent  resident;  or 

(3)  Be  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands: 

(b)(1)  Have  graduated  from  high 
school;  - 

(2)  Be  scheduled  to  graduate  from  high 
school  within  3  months  of  the  date  of  the 
award;  or 

(3)  Have  received  a  certificate  of  high 
school  equivalency  for  successfully 
completing  the  Tests  of  General 
Educational  Development  (GED);  and 

(c)(1)  Rank  in  the  top  ten  percent  of 
his  or  her  graduating  class;  or 

(2)  Have  received  GED  test  scores 
recognized  by  the  State  to  be  equivalent 
to  ranking  in  the  top  ten  percent  of  the 
high  school  graduates  in  the  State,  or 
nationally,  in  the  academic  year  for 
which  the  eligibility  determination  is 
being  made. 

(Authority:  20  U.S.C.  lllld) 

§  653.31    Who  selects  the  scholars? 

(a)  Scholars  must  be  selected  by — 

(1)  A  seven-member  statewide  panel 
appointed  by  the  chief  State  elected 
official,  acting  in  consultation  with  the 
State  educational  agency; 

(2)  An  existing  grant  agency 
designated  by  the  chief  State  elected 
official  and  approved  by  the  Secretary; 
or 

(3)  An  existing  panel  designated  by 
the  chief  State  elected  official  and 
approved  by  the  Secretary. 

(b)  A  selection  panel  must  be 
representative  of  school  administrators, 
teachers,  and  parents. 

(Authority:  20  U.S.C.  lllld) 

§653.32    What  are  the  selection  cHteria 
and  procedures? 

(a)  The  panel  or  agency  appointed  or 
designated  by  the  chief  State  elected 
official  in  accordance  with  §  653.31  shall 
establish  criteria  and  procedures  for  the 
selection  of  scholars. 

(b)  The  selection  criteria  and 
procedures  must  reflect  the  present  and 
projected  needs  of  the  State  for 
preschool,  elementary,  and  secondary 
teachers  as  required  by  section  553(c)  of 
the  Act  and  must  be  developed  after 
consideration  of  the  views  of  the  State 
and  local  educational  agencies,  private 
educational  institutions,  and  other 
interested  parties  as  required  by  section 
553(d)  of  the  Act. 

(c)  The  State  shall  make  applications 
available  to  high  schools  in  the  State 
and  in  other  locations  convenient  to 
applicants,  parents,  and  other  interested 
parties. 

(d)  The  panel  or  agency  rtjferred  to  in 
paragraph  (a)  of  this  section  shall  select 


scholars  without  regard  to  whether 
applicants  plan  to  attend  publicly  or 
privately  controlled  institutions. 
(Authority:  20  U.S.C.  1111b.  lllld) 

Subpart  E— What  Are  the  Scholarship 
Conditions? 

§  653.40    What  agreement  must  a  scholar 
have  with  ttte  State  agency? 

(a)  To  receive  a  scholarship,  an 
individual  shall  enter  into  an  agreement 
with  the  State  agency  under  which  he  or 
she  agrees,  except  as  otherwise 
provided  in  paragraph  (b)  of  this 
section — 

(1)  To  teach  on  a  full-time  basis,  as 
determined  by  the  institution  or  agency 
in  which  he  or  she  is  teaching,  for  a 
period  of  not  less  than  two  years  for 
each  year  for  which  scholarship 
assistance  was  received — 

(i)  In  a  public  or  private  nonprofit 
preschool,  elementary  school,  or 
secondary  school  in  any  State;  or 

(ii)  In  a  public  or  private  nonprofit 
preschool,  elementary,  or  secondary 
education  program  in  any  State; 

(2)  To  fulfill  the  teaching  obligation 
described  in  paragraph  (a)(1)  of  this 
section  within  ten  years  after  completing 
the  postsecondary  education  degree 
program  for  which  the  scholarship  was 
awarded; 

(3)  To  provide  the  State  agency 
evidence  of  compliance  with  paragraphs 
(a)  (1)  and  (2)  of  this  section  and 

§  653.41  as  required  by  the  State  agency; 
and 

(4)  To  repay  all  or  part  of  the 
scholarship  plus  interest  and  reasonable 
collection  fees  as  specified  in  §  653.42  if 
the  conditions  of  paragraphs  (a)  (1)  and 
(2)  of  this  section  are  not  met  or  if  the 
State  agency  determines  that  the 
individual  is  no  longer  pursuing  a  course 
of  study  leading  to  certification  as  a 
teacher  at  the  preschool,  elementary,  or 
secondary  level. 

(b)  The  requirement  to  teach  two 
years  for  each  year  of  scholarship 
assistance  is  reduced  by  one-half  in  the 
case  of  individuals  who  teach  on  a  full- 
time  basis  in  a  teacher  shortage  area 
that  is  designated  by  the  Secretary  as 
provided  by  section  428(b)(4)  of  the  Act. 

(c)  The  agreement  referred  to  in 
paragraph  (a)  of  this  section  must 
include — 

(1)  A  description  of  the  procedures 
under  which  the  provisions  of  §  653.42 
(g)  through  (k)  will  be  implemented:  and 

(2)  A  description  of  the  procedures 
under  which  a  scholar  may  appeal  any 
determination  of  noncompliance  with 
any  provisions  under  this  part. 

(Authority:  20  U.S.C.  llllh) 
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(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0578) 

§  6S3.4 1    What  are  ttw  requirements  for  a 
sdtolar  to  continue  to  receive  payments 
under  tttis  program? 

(a)  A  State  agency  shall  continue  to 
make  payments  to  a  scholar  under  this 
program  only  during  the  periods  that  the 
State  agency  finds  that  the  scholar 
meets  the  conditions  described  in 
paragraph  (b)  of  this  section. 

(b)  To  maintain  eligibility  for  a 
scholarship,  a  scholar  must  be — 

(1)  Enrolled  as  a  full-time  student  in 
an  institution  of  higher  education  that  is 
currently  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association  that  the  Secretary 
determines  to  be  a  reliable  authority  as 
to  the  quality  of  training  offered,  in 
accordance  with  section  1201(a)  of  the 
Act; 

(2)  Pursuing  a  course  of  study  leading 
to  certification  as  a  teacher  at  the 
preschool,  elementary,  or  secondary 
level,  as  determined  by  the  State  agency 
but  not  including  graduate  study  that  is 
not  required  for  initial  teacher 
certification:  and 

(3)  Maintaining  satisfactory  progress 
as  determined  by  the  institution  of 
higher  education  the  student  is 
attending,  in  accordance  with  the 
criteria  established  in  34  CFR  668.16(e] 
of  the  Student  Assistance  General 
Provisions  regulations. 

(Authority:  20  U.S.C  lllle) 


§653.42    WItat  are  tite  consquences  of  a 
scholar's  noncompliance  with  the  teaching 
requirement? 

(a)  A  scholar  found  by  a  State  to  be  in 
noncompliance  with  the  agreement 
entered  into  under  §  653.40,  or  to  be  no 
longer  pursuing  a  course  of  study 
leading  to  certification  as  a  teacher  at 
the  preschool,  elementary,  or  secondary 
level,  shall — 

(1)  Repay  the  amount  of  the  , 
scholarships  received,  prorated       ' 
according  to  the  fraction  of  the  teaching 
obligation  not  completed,  as  determined 
by  the  State  agency; 

(2)  Pay  a  simple,  per  annum  interest 
charge  on  the  outstanding  principal;  and 

(3)  Pay  all  reasonable  collection  costs 
as  determined  by  the  State  agency. 

(b)  The  interest  charge  referred  to  in 
paragraph  (a)(2)  of  this  section  accrues 
from — 

(1)  The  date  of  the  initial  scholarship 
payment  if  the  State  agency  has 
determined  that  the  scholar  is  no  longer 
pursuing  a  course  of  study  leading  to 
certification  as  a  teacher  at  the 
preschool,  elementary,  or  secondary 
level;  or 


(2)  The  day  after  that  portion  of  the 
scholarship  period  for  which  the 
teaching  obligation  has  been  fulfilled. 

(c)(1)  The  interest  charge  referred  to 
in  paragraph  (a)(2)  of  this  section  is 
calculated  annually  for  the  program  for 
the  twelve-month  period  extending  from 
)uly  1  of  each  year  through  June  30  of  the 
subsequent  year,  and  is  set  at  a  rate  that 
is  the  greater  of  the  following  rates 
established  pursuant  to  section  427A  of 
the  Act  for  the  same  twelve-month 
period: 

(i)  The  rate  charged  to  new  borrowers 
under  the  Guaranteed  Student  Loan 
Program  (Title  IV,  Part  B  of  the  Act). 

(ii)  The  rate  charged  to  new  borrowers 
under  the  Supplemental  Loans  for 
Students  and  PLUS  Programs  (sections 
428A  and  428B  of  the  Act,  respectively) 
as  published  annually  in  the  Federal 
Register. 

(2)  For  a  scholar  required  to  repay  his 
or  her  scholarship — 

(i)  The  interest  charge  applicable  to 
the  period  extending  from  the  date  on 
which  interest  begins  to  accrue 
(determined  in  accordance  with 
paragraph  (b)  of  this  section)  until  the 
date  on  which  the  scholar's  repayment 
period  begins  (determined  in  accordance 
with  paragraph  (d)  of  this  section)  is 
adjusted  annually  and  is  set  at  the  rate 
established  for  the  program  in 
accordance  with  paragraph  (c)(1)  of  this 
section:  and 

(ii)  The  interest  charge  applicable 
during  the  repayment  period  is  the  rate 
established  for  the  program  in 
accordance  with  paragraph  (c)(1)  of  this 
section  that  is  in  effect  on  the  date  on 
which  the  scholar's  repayment  period 
begins. 

(d)  A  scholar  required  by  paragraph 
(a)  of  this  section  to  repay  his  or  her 
scholarship  shall — 

(1)  Enter  repayment  status  on  the  first 
day  of  this  first  calendar  month  after — 

(i)  The  State  has  determined  that  the 
scholar  is  no  longer  pursuing  a  course  of 
study  leading  to  certification  as  a 
teacher  at  the  preschool,  elementary,  or 
secondary  level,  but  not  before  six 
months  has  elapsed  after  the  cessation 
of  the  scholar's  full-time  enrollment  in 
such  a  course  of  study; 

(ii)  The  date  the  scholar  informs  the 
agency  he  or  she  does  not  plan  to  fulflll 
the  teaching  obligation;  or 

(iii)  The  latest  date  on  which  the 
scholar  must  have  begun  teaching  in 
order  to  have  completed  the  teaching 
obligation  within  ten  years  after 
completing  the  postsecondary  education 
for  which  the  scholarship  was  awarded, 
as  determined  by  the  State  agency:  and 

(2)  Make  monthly  or  quarterly 
payments  to  the  State  which — 


(i)  Cover  principal,  interest,  and 
collection  costs  according  to  a  schedule 
established  by  the  State  which  calls  for 
complete  repayment  within  ten  years 
after  the  scholar  enters  repayment 
status,  except  as  provided  in  paragraph 
(i)  of  this  section:  and 

(ii)  Amount  annually  to  no  less  than 
$1,200  or  the  unpaid  balance,  whichever 
is  less,  unless  the  scholar's  inability  to 
pay  this  amount  because  of  his  or  her 
financial  condition  has  been  established 
to  the  State's  satisfaction. 

(e)  The  State  agency  shall  not  require 
scholarship  repayments  amounting  to 
more  than  $1,200  annually  unless  higher 
payments  are  needed  to  complete  the 
entire  repayment  within  the  ten-year 
period  described  in  paragraph  (d)(2)  of 
this  section. 

(f)  The  State  agency  shall  capitalize 
any  accrued  interest  at  the  time  it 
establishes  a  scholar's  repayment 
schedule. 

(g)  A  scholar  is  not  considered  in 
violation  of  the  repayment  schedule 
established  under  paragraph  (d)  of  this 
section  during  the  time  he  or  she  is— 

(1)  Engaging  in  a  full-time  course  of 
study  at  an  institution  of  higher 
education; 

(2)  Serving,  not  in  excess  of  three 
years,  on  active  duty  as  a  member  of  the 
armed  services  of  the  United  States; 

(3)  Temporarily  totally  disabled,  for  a 
period  not  to  exceed  three  years,  as 
established  by  sworn  affidavit  of  a 
qualified  physician; 

(4)  Unable  to  secure  employment  for  a 
period  not  to  exceed  twelve  months  by 
reason  of  the  care  required  by  a  spouse 
who  is  disabled; 

(5)  Seeking  and  unable  to  find  full- 
time  employment  for  a  single  period  not 
to  exceed  twelve  months;  or 

(6)  Unable  to  satisfy  the  terms  of  the 
repayment  schedule  established  by  the 
State  under  paragraph  (d)(2)(i)  of  this 
section  and  is  also  seeking  and  unable 
to  find  full-time  employment  as  a 
teacher  in  a  public  or  private  nonprofit 
preschool,  elementary  school,  or 
secondary  school,  or  in  a  public  or 
private  nonprofit  preschool,  elementary, 
or  secondary  education  program  for  a 
single  period  not  to  exceed  27  months. 

(h)  To  qualify  for  any  of  the 
exceptions  in  paragraph  (g)  of  this 
section,  a  scholar  shall  notify  the  State 
agency  of  his  or  her  claim  to  the 
exception  and  provide  supporting 
documentation  as  required  by  the  State 
agency. 

(i)  During  the  time  a  scholar  qualifies 
for  any  of  the  exceptions  in  paragraph 
(g)  of  this  section,  he  or  she  need  not 
make  the  scholarship  repayments 


referred  to  in  paragraph  (d)  of  this 
section  and  interest  does  not  accrue. 

(j)  The  Slate  agency  shall  extend  the 
ten-year  scholarship  repayment  period 
established  under  paragraph  (d)  of  this 
section  by  a  period  equal  to  the  length  of 
time  a  scholar  meets  any  of  the 
conditions  listed  in  paragraph  (g)  of  this 
section  or  if  a  scholar's  inability  to 
complete  the  scholarship  repayments 
within  this  ten-year  period  because  of 
his  or  here  financial  condition  has  been 
established  to  the  State's  satisfaction. 

(k)  The  State  agency  shall  cancel  a 
scholar's  repayment  obligation  if  it 
determines — 

(i)  On  the  basis  of  a  sworn  affidavit  of 
a  qualified  physician,  that  the  scholar  is 
unable  to  teach  on  a  full-time  basis 
because  of  an  impairment  that  is 
expected  to  continue  indefinitely  or 
result  in  death:  or 

(2)  On  the  basis  of  a  death  certificate 
or  other  evidence,  conclusive  under 
State  law,  that  the  scholar  has  died. 

(Authority:  20  U.S.C.  tlllf.  llllg) 

|1'R  Doc.  87-27042  Filed  11-24-67;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  653 

Paul  Douglas  Teacher  Scholarship 
Program 


AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  issues 
proposed  regulations  governing  the 
interest  rate  charged  to  scholarship 
recipients  who  are  required  to  repay 
their  scholarships  under  the  Paul 
Douglas  Teacher  Scholarship  Program 
(formerly  known  as  the  Congressional 
Teacher  Scholarship  Program,  and  prior 
to  that,  as  the  Carl  D.  Perkins 
Scholarship  Program).  The  Secretary  is 
interested  in  obtaining  public  comment 
on  the  interest  rate  formula  contained  in 
S  653.42(c)  of  the  final  regulations  that 
are  published  in  this  same  issue  of  the 
Federal  Register.  Based  on  the 
comments  received,  the  Secretary,  if 
necessary,  will  amend  the  final 
regulations  accordingly. 
DATES:  Comments  must  be  received  on 
or  before  January  11, 1988. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Bonnie  Gold.  Program 
Specialist.  State  Student  Incentive  Grant 
Program,  Office  of  Postsecondary 
Education,  U.S.  Department  of 
Education  (Room  4018.  ROB-3).  400 
Maryland  Avenue.  SW..  Washington. 
DC  20202.  Telephone  (202)  732-4507. 
FOR  FURTHER  INFORMATION  CONTACT. 
Bonnie  Gold.  (202)  732-4507. 
SUPPLEMENTARY  INFORMATION:  I 

Background  information  on  the  Paul 
Douglas  Teacher  Scholarship  Program 
and  on  the  statutory  and  regulatory 
provisions  governing  the  interest  rate 
charged  to  recipients  who  must  repay 
their  scholarship  assistance  is  provided 
in  the  preamble  to  the  final  regulations 
published  in  this  same  issue  of  the 
Federal  Register. 

Executive  Order  12291 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 


Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 


UM 


number  of  small  entities.  State 
educational  agencies  administer  the 
program.  States  and  State  agencies  are 
not  defined  as  "small  entities"  in  the 
Regulatory  Flexibility  Act. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

Interested  parties  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4018,  ROB-3,  7th  and  D  Streets  SW., 
Washington,  DC.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  would  not 
require  transmission  of  information  that 
is  being  gathered  by.  or  is  available 
from,  any  other  agency  or  authority  of 
the  United  States. 

List  of  Subjects  in  34  CFR  Part  653 

Education,  grant  programs.  Education, 
State-administered,  Education,  student 
aid. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.176:  Paul  Douglas  Teacher 
Scholarship  Program) 


Dated;  November  4. 1987. 
William ).  Bennett, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
653  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  653— PAUL  DOUGLAS  TEACHER 
SCHOLARSHIP  PROGRAM 

1.  The  authority  citation  for  Part  653 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1111  to  llllh.  unless 
otherwise  noted. 

2.  Section  653.42(c)  is  revised  to  read 
as  follows: 

§  653.42  Wttat  are  the  consequences  of  a 
scholar's  noncompliance  with  the  teaching 
requirement? 

***** 

(c)(1)  The  interest  charge  referred  to 
in  paragraph  (a)(2)  of  this  section  is 
calculated  annually  for  the  program  for 
the  twelve-month  period  extending  from 
July  1  of  each  year  through  June  30  of  the 
subsequent  year,  and  is  set  at  a  rate  that 
is  the  greater  of  the  following  rates 
established  pursuant  to  section  427A  of 
the  Act  for  the  same  twelve-month 
period: 

(i)  The  rate  charged  to  new  borrowers 
under  the  Guaranteed  Student  Loan 
Program  (Title  IV,  Part  B  of  the  Act). 

(ii)  The  rate  charged  to  new  borrowers 
under  the  Supplemental  Loans  for 
Students  and  PLUS  Programs  (sections 
428A  and  428B  of  the  Act,  respectively) 
as  published  annually  in  the  Federal 
Register. 

(2)  For  a  scholar  required  to  repay  his 
or  her  scholarship — 

(i)  The  interest  charge  applicable  to 
the  period  extending  from  the  date  on 
which  interest  begins  to  accrue  (as 
determined  in  accordance  with 
paragraph  (b)  of  this  section)  until  the 
date  on  which  the  scholar's  repayment 
period  begins  (as  determined  in 
accordance  with  paragraph  (d)  of  this 
section]  is  adjusted  annually  and  is  set 
at  the  rate  established  for  the  program 
in  accordance  with  paragraph  (c)(1)  of 
this  section;  and 

(ii)  The  interest  charge  applicable 
during  the  repayment  period  is  the  rate 
established  for  the  program  in 
accordance  with  paragraph  (c)(1)  of  this 
section  that  is  in  effect  on  the  date  on 
which  the  scholar's  repayment  period 
begins. 
***** 

|FR  Doc.  87-27043  Filed  11-24-87;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

lAirspac*  Docket  No.  87-AWA-28] 

Proposed  Establishment  of  Airport 
Radar  Service  Areas 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTKNC  Notice  of  proposed  rulemak  ng. 

SUMMARY:  This  notice  proposes  to 
establish  an  Airport  Radar  Service  Area 
(ARSA)  at  Evansville  Dress  Regional 
Airport,  IN;  Laughlin  Air  Force  Base 
(AFB),  TX:  Midland  Regional  Airport. 
TX;  Portland  International  Jetport,  ME, 
and  Springfield  Capital  Airport.  IL.  Each 
location  is  an  airport  at  which  a 
nonregulatory  Terminal  Radar  Service 
Area  (TRSA)  is  currently  in  effect. 
Establishment  of  each  ARSA  would 
require  that  pilots  maintain  two-way 
radio  communication  with  air  traffic 
control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
each  of  the  affected  locations  would 
promote  the  efficient  control  of  air 
traffic  and  reduce  the  risk  of  midair 
collision  in  terminal  areas. 
DATES:  Comments  must  be  received  on 
or  before  March  2, 1988.  Informal 
airspace  meeting  dates  are  as  follows: 
Evansville  Dress  Regional  Airport.  IN — 
January  22. 1988:  Laughlin  AFB.  TX— 
January  28, 1988:  Midland  Regional 
Airport.  TX— January  26. 1988;  Portland 
International  Jetport  ME — January  26. 
1988.  and  Springfield  Capital  Airport, 
IL— January  26. 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
[AGC-204J.  Airspace  Docket  No.  87- 
AWA-28,  800  Independence  Avenue. 
SW..  Washington.  DC  20591. 

The  informal  airspace  meeting  places 
are  as  follows: 
Evansville  Dress  Regional  Airport. 

ARSA 
Time:  7:00  p.m. 
Location:  Sheraton  Inn,  5701  U.S.  41 

North,  Evansville.  IN 
Laughlin  AFB.  TX,  ARSA 
Time:  7:00  p.m. 
Location:  Ole'  Distribution  Inc..  The 

Churchwell  Room.  Ill  Lowe  Drive. 

Del  Rio,  TX 
Midland  Regional  Airport,  TX,  ARSA 
Time:  7:00  p.m. 
Location:  Midland  College,  Allison  Fine 

Arts  Auditorium.  3600  North  Garfield. 

Midland.  TX 
Portland  International  Jetport.  ME, 

ARSA 
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Time:  7:30  p.  m. 

Location:  Portland  International  Jetport, 

Air  Carrier  Terminal  Building. 

Conference  Room.  Second  Floor 

Portland,  ME 
Springfield  Capital  Airport,  IL,  ARSA 
Time:  7:00  p.m. 
Location:  Capital  Airport,  Air  National 

Guard  Mess  Hall.  Springfield,  IL 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916, 800  Independence 
Avenue,  SW.,  Washington,  DC. 

The  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic  ' 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Gill,  Airspace  Branch  (ATO-240). 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9252. 
SUPPlfMENTARY  INFORMATION: 

Comments  Invited 

This  notice  involves  five  locations. 
Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  87-AWA-28."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  witti 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NFRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue.  SW..  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

Meeting  Procedures 

In  addition  to  seeking  written 
comments  on  this  proposal,  the  FAA 
will  hold  informal  airspace  meetings  for 
the  proposed  ARSA  locations  in  order  to 
receive  additional  input  with  respect  to 
the  proposal.  The  dates,  times,  and 
places  for  these  meetings  are  listed 
above.  Persons  who  plan  to  attend  the 
meetings  should  be  aware  of  the 
following  procedures  to  be  followed: 

(a)  The  meetings  will  be  informal  in 
nature  and  will  be  conducted  by  the 
designated  representative  of  the 
Administrator.  Each  participant  will  be 
given  an  opportunity  to  make  a 
presentation. 

(b)  There  will  be  no  admission  fee  or 
other  charge  to  attend  and  participate. 
The  meetings  will  be  open  to  all  persons 
on  a  space-available  basis.  The  FAA 
representative  may  accelerate  the 
agenda  to  enable  early  adjournment  if 
the  progress  of  the  meetings  is  more 
expeditious  than  planned. 

(c)  The  meetings  will  not  be  recorded. 
A  summary  of  the  comments  made  at 
these  meetings  will  be  filed  in  the 
docket. 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meetings  may  be  accepted.  Participants 
submitting  handout  materials  should 
present  an  original  and  two  copies  to  the 
presiding  officer.  There  should  be  an 
adequate  number  of  copies  provided  for 
further  distribution  to  all  participants. 

(e)  Statements  made  by  FAA 
participants  at  the  meetings  should  not 
be  taken  as  expressing  a  final  FAA 
position. 

Agenda 

Presentation  of  Meeting  Procedures 
FAA  Presentation  of  Proposal 
Public  Presentations  and  Discussion 

Background 

On  April  22. 1982.  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47  FR 


17448J.  The  plan  encompassed  a  review 
of  airspace  use  and  procedural  aspects 
of  the  ATC  system.  Among  the  main 
objectives  of  the  NAR  was  the 
improvement  of  the  ATC  system  by 
increasmg  efficiency  and  reducing 
complexity.  In- its  review  of  terminal 
airspace,  NAR  Task  Group  1-2 
concluded  that  TRSAs  should  be 
replaced.  Four  types  of  airspace 
configurations  were  considered  as 
replacement  candidates,  of  which  Model 
B.  since  redesignated  ARSA,  was  the 
consensus  recommendation. 

In  response,  the  FAA  published  NAR 
Recommendation  1-2.2.1.  "Replace 
Terminal  Radar  Service  Areas  with 
Model  B  Airspace  and  Service"  in 
Notice  83-9  Ouly  28. 1983;  48  FR  34286) 
proposing  the  establishment  of  ARSA's 
at  the  Robert  Mueller  Municipal  Airport, 
Austin.  TX.  and  the  Port  of  Columbus 
International  Airport,  Columbus.  OH. 
ARSA's  were  designated  at  these 
airports  on  a  temporary  basis  by  SFAR 
No.  45  (October  2a  1983:  48  FR  50038)  in 
order  to  provide  an  operational 
confirmation  of  the  ARSA  concept  for 
potential  application  on  a  national 
basis. 

Following  a  confirmation  period  of 
more  than  a  year,  the  FAA  adopted  the 
NAR  recommendation  and.  on  February 
27. 1985.  issued  a  final  rule  (50  FR  9252; 
March  6. 1985)  defining  an  ARSA  and 
establishing  air  traffic  rules  for 
operation  within  such  an  area. 
Concurrently,  by  separate  rulemaking 
action.  ARSA's  were  permanently 
established  at  the  Austin,  TX,  and 
Columbus,  OH,  airports  and  also  at  the 
Baltimore/Washington  International 
Airport,  Baltimore,  MD  (50  FR  9250; 
March  6, 1985).  The  FAA  has  stated  that 
future  notices  would  propose  ARSA's 
for  other  airports  at  which  TRSA 
procedures  were  in  effect. 

Additionally,  the  NAR  Task  Group 
r(?commended  that  the  FAA  develop 
quantitative  criteria  for  proposing  to 
establish  ARSA's  at  locations  other  than 
those  which  are  included  in  the  TRSA 
replacement  program.  The  task  group 
recommended  that  these  criteria  take 
into  account,  among  other  thirtgs.  traffic 
mix,  flow  and  density,  airport 
configuration,  geographical  features, 
collision  risk  assessment,  and  ATC 
capabilities  to  provide  service  to  users. 
This  criteria  has  been  developed  and  is 
being  published  via  the  FAA  directives 
system. 

The  FAA  has  established  ARSA's  at 
93  locations  under  a  paced 
implementation  plan  to  replace  TRSA's 
with  ARSA's.  This  is^uie  of  a  series  of 
notices  to  implement  ARSA's  at 
locatioBs  with  TRSA's  or  locations 


without  TRSA's  which  warrant 
implementation  of  an  ARSA. 

Related  Rulemaking 

This  notice  proposes  ARSA 
designation  at  five  locations  identified 
as  candidates  for  an  ARSA  in  the 
preamble  to  Amendment  No.  71-10  (50 
FR  9252).  Other  candidate  locations  will 
be  proposed  in  future  notices  published 
in  the  Federal  Register. 

The  Cunent  Situation  at  the  Proposed 
ARSA  Locafions 

A  TRSA  is  currently  in  effect  at  all  of 
the  locations  at  which  ARSA's  are 
proposed  in  this  notice.  A  TRSA 
consists  of  the  airspace  surrounding  a 
designated  airport  where  ATC  provides 
radar  vectoring,  sequencing,  and 
separation  for  all  aircraft  operating 
under  instrument  flight  rules  (IFR)  and 
for  participating  aircraft  operating  under 
visual  flight  rules  (VFR).  TRSA  airspace 
and  operating  rules  are  not  established 
by  regulation,  and  participation  by  pilots 
operating  under  VFR  is  voluntary, 
although  pilots  are  urged  to  participate. 
This  level  of  service  is  known  as  Stage 
III  and  is  provided  at  all  locations 
identified  as  TRSA's.  The  NAR  task 
group  recommended  the  replacement  of 
most  TRSA's  with  ARSA's. 

A  number  of  problems  with  the  TRSA 
program  were  identified  by  the  task 
group.  The  task  group  stated  that 
because  there  are  different  levels  of 
service  offered  within  the  TRSA  users 
are  not  always  sure  of  what  restrictions 
or  privileges  exist,  or  how  to  cope  with 
them.  According  to  the  task  group,  there 
is  a  shared  feeling  among  users  that 
TRSA's  are  often  poorly  defined,  are 
generally  dissimilar  in  dimensions,  and 
encompass  more  area  than  is  necessary 
or  desirable.  There  are  other  users  who 
believe  that  the  voluntary  nature  of  the 
TRSA  does  not  adequately  address  the 
problems  associated  with 
nonparticipating  aircraft  operating  in 
relative  proximity  to  the  airport  and 
associated  approach  and  departure 
courses.  There  is  strong  advocacy 
among  user  organizations  that  terminal 
radar  facilities  should  provide  all  pilots 
the  same  service,  in  the  same  way,  and, 
to  the  extent  feasible,  within  standard 
size  airspace  designations. 

The  provisions  of  FAR  {  91,87  relating 
to  an  airport  traffic  area  (ATA),  while 
necessary,  do  not  eliminate  the  problem 
identified  by  the  task  group.  For 
example,  aircraft  operating  under  VFR 
to  or  from  a  satellite  aiiport  and  within 
the  ATA  of  the  pristaty^iirport  are 
excluded  from  the  two-way  radio 
communications  requirement  of  i  91.87. 
This  condition  is  acceptable  until  the 
volume  and  density  of  traffic  at  the 


primary  airport  requires  more  complete 
ATC  awareness  and/or  control  of  traffic 
in  the  area. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.501  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  ARSA's  at 
Evansville  Dress  Regional  Airport,  IN; 
Midland  Regional  Airport,  TX;  Portland 
International  Jetport,  ME.  and 
Springfield  Capital  Airport.  IL.  which 
are  public  airports,  and  Laughlin  AFB, 
TX.  a  military  airport.  They  currently 
have  nonregulatory  TRSA's  in  effect. 
The  proposed  locations  are  depicted  on 
charts  in  Appendix  1  to  this  notice 

FAA  regulations.  14  CFR  91.88.  define 
ARSA  and  prescribe  operating  rules  for 
aircraft,  ultralight  vehicles,  and 
parachute  jump  operations  in  airspace 
designated  as  an  ARSA 

The  ARSA  rule  provides  in  part  that 
prior  to  entering  the  ARSA  any  aircraft 
arriving  at  any  airport  in  an  ARSA  or 
flying  through  an  ARSA  must:  (1) 
Establish  two-way  radio 
communications  with  the  ATC  faciUty 
having  jurisdiction  over  the  area,  and  (2) 
while  in  the  ARSA.  maintain  two-way 
radio  communications  with  that  ATC 
facility.  For  aircraft  departing  from  the 
primary  airport  within  the  ARSA,  two- 
way  radio  communications  must  be 
maintained  with  the  ATC  facility  having 
jurisdiction  over  the  area.  For  aircraft 
departing  a  satellite  airport  within  the 
ARSA  two-way  radio  communications 
must  be  established  as  soon  as 
practicable  after  takeoff  with  the  ATC 
facility  having  jurisdiction  over  the  area, 
and  thereafter  maintained  while 
operating  within  the  ARSA. 

All  aircraft  operating  within  an  ARSA 
are  required  to  comply  with  all  ATC 
clearances  and  instructions  and  any 
FAA  arrival  or  departure  traffic  pattern 
for  the  airport  of  intended  operation. 
However,  the  rule  permits  ATC  to 
authorize  appropriate  deviations  to  any 
of  the  operating  requirements  of  the  rule 
when  safety  considerations  justify  the 
deviation  or  more  efficient  utilization  of 
the  airspace  can  be  attained.  Ultralight 
vehicle  operations  and  parachute  jumps 
in  an  ARSA  may  only  be  conducted 
under  the  terms  of  an  ATC 
authorization. 

The  FAA  adopted  the  NAR  task  group 
recommendation  that  each  ARSA  be  of 
the  same  airspace  configuration  insofar 
as  practicable.  The  Standard  ARSA 
consists  of  airspace  within  S  nautical 
miles  of  the  primary  airport  extending 
from  the  surface  to  an  altitude  of  4.000 
feet  above  that  airport's  elevation,  and 
that  airspace  between  5  and  10  nautical 
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miles  from  the  primary  airport  from 
1.200  feet  above  the  surface  to  an 
altitude  of  4.000  feet  above  that  airport's 
elevation.  Proposed  deviation  from  the 
standard  has  been  necessary  at  some 
airports  due  to  adjacent  regulatory 
airspace,  international  boundaries. 
topography,  or  unusual  operational 
requirements. 

Defmitions.  operating  requirements, 
and  speciflc  airspace  designations 
applicable  to  ARSA  may  be  found  in  14 
CFR  Part  71.  S  71.14  and  S  71.501.  and 
Part  91.  S  911  and  S  91.88. 

For  the  reasons  discussed  under 
"Regulatory  Evaluation."  the  FAA  has 
detennined  that  this  proposed  regulation 
is  not  a  "major  rule"  under  Executive 
Order  12291  and  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February' 
26. 1979). 


Regulatory  Evaluation 

The  FAA  has  conducted  a  Regulator^' 
Evaluation  of  the  proposed 
establishment  of  these  additional  ARSA 
sites.  The  major  findings  of  that 
evaluation  are  summarized  below,  and 
the  evaluation  is  available  in  the 
regulatory  docket.  i 

a.  Costs  I 

Costs  which  potentially  could  result 
from  the  establishment  of  additional 
ARSA  sites  fall  into  the  following 
categories: 

(1)  Air  traffic  controller  staffing, 
controller  training,  and  facility 
equipment  costs  incurred  by  the  FAA. 

(2)  Costs  associated  with  the  revision 
of  charts,  notification  of  the  public,  and 
pilot  education. 

(3)  Additional  operating  costs  for 
circumnavigating  or  flying  over  the 
ARSA. 

(4)  Potential  delay  costs  resulting  from 
operations  within  an  ARSA. 

(5)  The  need  for  some  operators  to 
purchase  radio  transceivers. 

(6)  Miscellaneous  costs. 
!t  has  been  the  FAA's  experience. ' 
however,  that  these  potential  costs  do 
not  materialize  to  any  appreciable 
degree,  and  when  they  do  occur,  they 
are  transitional,  relatively  low  in 
magnitude,  or  attributable  to  specific 
implementation  problems  that  have 
been  experienced  at  a  very  small 
minority  of  ARSA  sites  The  reasons  for 
these  conclusions  are  presented  below. 

FAA  expects  that  the  additional 
ARSA  sites  proposed  in  this  notice  can 
be  implemented  without  requiring 
additional  controller  personnel  above 
current  authorized,  staffing  levels, 
because  participation  in  radar  services 
at  these  locations  is  already  quite  high. 
and  the  separation  standards  permitted 


in  ARSA's  will  allow  controllers  to 
absorb  the  slight  increase  in 
participating  traffic  by  handling  all 
traffic  much  more  efficiently.  Further, 
because  controller  training  will  be 
conducted  during  normal  working  hours, 
and  these  facilities  already  operate  the 
necessary  radar  equipment.  FAA  does 
not  expect  to  incur  any  appreciable 
implementation  costs.  Essentially,  the 
FAA  will  modify  its  terminal  radar 
procedures  at  the  proposed  ARSA  sites 
in  a  manner  that  will  make  more 
efficient  use  of  existing  resources. 

No  additional  costs  are  expected  to  be 
incurred  because  of  the  need  to  revise 
sectional  charts  to  incorporate  the  new 
ARSA  airspace  boundaries.  Changes  of 
this  nature  are  routinely  made  during 
charting  cycles,  and  the  planned 
effective  dates  for  newly  established 
ARSA's  are  scheduled  to  coincide  with 
the  regular  6-month  chart  publication 
intervals. 

This  rulemaking  proceeding  and 
process  will  satisfy  much  of  the  need  to 
notify  the  public  and  educate  pilots 
about  ARSA  operations.  The  informal 
public  meeting  being  held  at  each 
location  where  an  ARSA  is  being 
proposed  provides  pilots  with  the  best 
opportunity  to  learn  both  how  an  ARSA 
works  and  how  it  will  affect  their  local 
operations.  The  expenses  associated 
with  these  public  meetings  are 
considered  costs  attributable  to  the 
rulemaking  process;  however,  any  public 
information  costs  following 
establishment  of  a  new  ARSA  are 
strictly  attributable  to  the  ARSA.  The 
FAA  expects  to  distribute  a  Letter  to 
Airmen  to  all  pilots  residing  within  50 
miles  of  ARSA  sites  explaining  the 
operation  and  configuration  of  the 
ARSA  finally  adopted  The  FAA  also  has 
issued  an  Advisory  Circular  on  ARSA's. 
The  combined  Letter  to  Airmen  and 
prorated  Advisory  Circular  costs  have 
been  estimated  to  be  approximately 
$500  for  each  ARSA  site  This  cost  is 
incurred  only  once  upon  the  initial 
establishment  of  an  ARSA. 

Information  on  ARSA's  following  the 
establishment  of  additional  sites  will 
also  be  disseminated  at  aviation  safety 
seminars  conducted  throughout  the 
country  by  various  district  offices.  These 
seminars  are  regularly  provided  by  the 
FAA  to  discuss  a  variety  of  aviation 
safety  issues  and.  therefore,  will  not 
involve  additional  costs  strictly  as  a 
result  of  the  ARSA  program. 
Additionally,  no  significant  costs  are 
expected  to  be  incurred  as  a  result  of  the 
follow-on  user  meetings  that  will  be  held 
at  each  site  following  implementation  of 
the  ARSA  which  will  allow  users  to 
provide  feedback  to  the  FAA  on  local 
ARSA  operations.  These  meetings  are 


being  held  at  public  or  other  facilities 
which  are  being  provided  free  of  charge 
or  at  nominal  cost.  Further,  because 
these  meetings  are  being  conducted  by 
local  FAA  facility  personnel,  no  travel, 
per  diem,  or  overtime  costs  will  be 
incurred  by  regional  or  headquarters 
personnel. 

FAA  anticipates  that  some  pilots  who 
currently  transit  the  terminal  area 
without  establishing  radio 
communications  or  participating  in 
radar  services  may  choose  to 
circumnavigate  the  mandatory 
participation  airspace  of  an  ARSA 
rather  than  participate.  Some  minor 
delay  costs  will  be  incurred  by  these 
pilots  because  of  the  additional  aircraft 
variable  operating  cost  and  lost  crew 
and  passenger  time  resulting  from  the 
deviation.  Other  pilots  may  elect  to 
overfly  the  ARSA,  or  transit  below  the 
1.200  feet  above  ground  level  (ACL) 
floor  between  the  5-  and  10-nautical- 
mile  rings.  Although  this  will  not  result 
in  any  appreciable  delay,  a  small 
additional  fuel  burn  will  result  from  the 
climb  portion  of  the  altitude  adjustment 
(which  will  be  offset  somewhat  by  the 
descent). 

FAA  recognizes  that  the  potential 
exists  for  delay  to  develop  at  some 
locations  following  establishment  of  an 
ARSA.  The  additional  traffic  that  the 
radar  facilities  will  be  handling  as  a 
result  of  the  mandatory  participation 
requirement  may.  in  some  instances, 
result  in  minor  delays  to  aircraft 
operations.  FAA  does  not  expect  such 
delay  to  be  appreciable.  FAA  expects 
that  the  greater  flexibility  afforded 
controllers  in  handling  traffic  as  a  result 
of  the  separation  standards  allowed  in 
an  ARSA  will  keep  delay  problems  to  a 
minimum.  Those  that  do  occur  will  be 
transitional  in  nature,  diminishing  as 
facilities  gain  operating  experience  with 
ARSA's  and  learn  how  to  tailor 
procedures  and  allocate  resources  to 
take  fullest  advantage  of  the  efficiencies 
that  an  ARSA  will  permit.  This  has  been 
the  experience  at  most  of  the  locations 
where  ARSA's  have  been  in  effect  for 
the  longest  period  of  time  and  is  the 
recurring  trend  at  the  locations  that 
have  been  more  recently  designated. 

The  FAA  does  not  expect  that  any 
operator  will  find  it  necessary  to  install 
radio  transceivers  as  a  result  of 
establishing  the  ARSA's  proposed  in 
this  notice.  Aircraft  operating  to  and 
from  primary  airports  already  are 
required  to  have  two-way  radio 
communications  capability  because  of 
existing  airport  traffic  areas  and, 
therefore,  will  not  incur  any  additional 
costs  as  a  result  of  the  proposed 
ARSA's.  Further,  the  FAA  has  made  an 


effort  to  minimtxe  these  potential  costs 
tlwoaglwut  the  ARSA  program  by 
providing  atrtpace  excluskMiB,  or 
cutouts,  for  satellite  airports  located 
within  5  nanttcai  miles  of  tfie  ARSA 
center  where  *e  ARSA  would 
otherwise  have  extended  down  to  the 
surface.  lYocedural  agreements  between 
the  local  ATQ  facility  and  the  affected 
airports  have  also  been  used  to  avoid 
radio  installation  costs. 

At  some  proposed  ARSA  locations, 
special  situations  might  exist  where 
establishment  of  aa  ARSA  could  impose 
certain  costs  on  users  of  that  airspace. 
However,  exclusions,  cutouts,  and 
special  procedures  have  been  used 
extensively  throughout  the  ARSA 
prograiB  to  alleviate  adverse  impacts  on 
local  fixed  base  aad  aiqMrt  operaton. 
Similarly,  the  FAA  has  elimkiated 
potenti«j  adverse  impacts  on  existing 
flight  training  practice  aresm,  a»  well  as 
soaring,  ballooning,  parachuting, 
ultralight  and  banner  towing  activities. 
by  develt^ng  special  preoMtures  to 
accomnMMiate  these  activities  through 
local  agreements  betwe«i  ATC  facilities 
and  the  affected  organizations.  For  these 
reasons,  the  FAA  does  not  expect  that 
any  such  adverse  impact  w^  occur  «t 
the  candidate  ARSA  sites  proposed  in 
this  notice. 

b.  Benefits 

Much  of  the  benefit  that  will  result 
from  ARSA's  is  nonquantifiable  and  is 
attributable  to  simplification  and 
standardization  of  ARSA  configiu-ations 
and  procedures.  Further,  once 
experience  is  gained  in  ARSA 
operations,  the  flexibility  allowed  air 
traffic  controllers  in  handling  traffic 
within  an  ARSA  will  enable  them  to 
move  traffic  with  both  efficiency  and 
increased  safety. 

Some  of  the  benefits  of  the  ARSA 
cannot  be  specifically  attributed  to 
individual  candidate  airports,  but  rather 
will  result  from  the  overall 
improvements  in  terminal  area  ATC 
procedures  realized  as  ARSA's  are 
implemented  throughout  the  country. 
ARSA's  have  the  potential  of  reducing 
both  near  and  actual  midair  collisions  at 
the  airports  where  they  are  established. 
Based  upon  the  experience  at  the  Austin 
and  Columbus  ARSA  confirmation  sites, 
FAA  estimates  that  near  midair 
collisions  may  be  reduced  by 
approximately  35  to  40  percent.  Further, 
FAA  estimates  that  implementation  of 
the  ARSA  program  nationally  may 
prevent  approximately  one  midair 
collision  every  1  to  2  years  throughout 
the  United  States.  The  quantifiable, 
benefits  of  preventing  a  midair  collision 
can  range  from  less  than  $100,000, 
resulting  from  the  prevention  of  a  minor 


nonfatal  accident  between  general 
aviation  aircraft,  to  $300  million  or  more, 
resulting  from  d»e  prevention  of  a  midair 
collision  involving  a  large  air  carrier 
aircraft  and  numerous  fatalities. 
Establishment  of  ARSA's  at  the  sites 
proposed  in  this  notice  will  contribute  to 
these  improvements  in  safety. 

c  Comparison  of  Costs  and  Benefits 

A  direct  comparison  of  the  costs  and 
benefits  of  this  proposal  is  dijficult  for  a 
number  of  reasons.  Many  of  the  benefits 
of  the  rule  are  nonquantifiable.  and  it  is 
difficult  to  specifically  attribute  the 
standardization  benefits,  as  well  as  the 
safety  benefits,  to  individual  candidate 
ARSA  sites. 

FAA  expects  that  any  adjustment 
problems  that  may  be  experienced  at 
the  ARSA  locations  proposed  in  this 
notice  will  only  be  temporary,  and  that 
once  established,  the  ARSA's  will  result 
In  efficient  terminal  area  operations. 
This  has  been  the  experience  at  the  vast 
majority  of  ARSA  sites  that  have 
already  been  implemented.  In  additioa 
establishraent  of  the  proposed  ARSA 
sites  will  ocmtribttte  to  a  reduction  in 
near  and  actual  midair  collisions.  For 
these  reasons,  FAA  expects  that 
establishment  of  the  ARSA  sites 
proposed  in  this  notice  will  produce  4eng 
term,  ongoing  benefits  that  will  £ar 
exceed  their  costs,  which  are-essentially 
transitional  in  nature. 

International  Trade  Inpact  Analysis 

This  proposed  regulation  will  only 
affect  terminal  airspace  operating 
procedures  at  selected  airports  within 
the  United  States.  As  such,  It  will  have 
no  affect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  will  it  affect  the  sale  of 
United  States  aviation  products  or 
services  in  foreign  countries. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
Small  entities  are  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations.  The 
RFA  requires  agencies  to  review  rules 
that  may  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  small  entities  that  potentially 
could  be  affected  by  implementation  of 
the  ARSA  program  include  the  fixed- 
base  operators,  flight  schools, 
agricultural  operators  and  other  small 
aviation  businesses  located  at  satellite 
airports  within  5  nautical  miles  of  the 
ARSA  center.  If  the  mandatory 


participation  requirement  were  to 
extend  down  to  the  surface  at  these 
airports,  where  under  current 
regulations  participation  in  radar 
services  and  radio  communication  with 
ATC  is  voluntary,  operations  at  these 
airports  might  be  altered,  and  some 
business  could  be  lost  to  airports 
outside  of  the  ARSA  core.  FAA  has 
proposed  to  exclude  many  satellite 
airports  located  within  5  nautical  miles 
of  the  primary  airport  at  candidate 
ARSA  sites  to  avoid  adversely 
impacting  their  operations  and  to 
simplify  coordinating  ATC 
responsibilities  between  the  primary 
and  satellite  airports.  In  some  cases,  the 
same  purposes  will  be  achieved  through 
Letters  of  Agreement  between  ATC  and 
the  affected  airports  that  establish 
special  procedures  for  operating  to  and 
from  these  airports.  In  this  manner.  FAA 
expects  to  eliminate  any  advose  impact 
on  the  operatioiu  of  small  satellite 
airports  that  potentially  could  result 
from  the  ARSA  program.  Similarly.  FAA 
expects  to  eliminate  potentially  adverse 
impacts  on  existing  flight  training 
practice  areas,  as  well  as  soaring, 
ballooning,  parachuting,  tiltralight.  and 
banner  tewing  activities,  by  developing 
special  procedures  that  will 
.  accommodate  these  activities  through 
local.agreements  between  ATC  facilities 
and  the  affected  organizations.  FAA  has 
utilized  such  arrangements  extensively 
in  implementing  the  ARSA's  that  have 
been  established  to  date. 

Further,  because  the  FAA  expects  that 
any  delay  problems  that  may  initially 
develop  following  implementation  of  an 
ARSA  will  be  transitory,  and  because 
the  airports  that  will  be  affected  by  the 
ARSA  program  represent  only  a  small 
proportion  of  all  the  public  use  airports 
in  operation  within  the  United  States, 
small  entities  of  any  type  that  use 
aircraft  in  the  course  of  their  business 
will  not  be  adversely  impacted. 

For  these  reasons,  the  FAA  certifies 
that  the  proposed  regulation,  if  adopted, 
will  not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  and  a  regulatory  flexibility 
analysis  is  not  required  under  the  terms 
of  the  RFA. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airport  radar  service 
areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 
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PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 


S71.S01    (AnwndedJ 

2.  Section  71.501  is  amended  as 
follows: 

Evansville  Dress  Regional  Airport,  IN  |New| 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.500  feet  MSL 
within  a  S.miie  radius  of  the  Evansville  Dress 
Regional  Airport  (lal.  38°02'17"  N..  long. 
e/'SIM"  W.j.  excluding  that  airspace 
extending  upward  from  the  surface  to  1.600 
feel  MSL  within  a  1  Vii  mile  radius  of  the  i 
Skylane  Airport  (lat.  3«'01'00"  N..  long.  ' 
87°35'50"  W.):  and  that  airspace  extending 
upward  from  1.600  feet  MSL  to  and  including 
4.500  feet  MSL  within  a  10-mile  radius  of  the 
airport.  This  airport  radar  service  area  is 
effective  during  the  specific  days  and  hours 
of  operation  of  the  Evansville  Tower  and 
Approach  Control  Facility  as  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  l>e 
continuously  published  in  the  Airport/ 
Facility  Directory. 


Laughlin  AFB,  TX  (New) 

That  airspace  extending  upward  from  the 
surface  to  and  including  5.100  feet  MSL 
within  a  5-mile  radius  of  Laughlin  AFB  (lat. 
29''21'35"  N..  long.  100*46'35"  W.).  and  that 
airspace  extending  upward  from  2.500  feel 
MSL  to  and  including  5.100  feet  MSL  within  a 
10-mile  radius  of  Laughlin  AFB.  This  airport 
radar  service  area  (ARSA)  excludes  that 
airspace  in  Mexico.  This  ARSA  is  effective 
during  the  specific  days  and  hours  of 
operation  of  the  Laughlin  Tower  and 
Approach  Control  Facility  as  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

Midland  Regional  Airport.  TX  |New| 

Thai  airspace  extending  upward  from  the 
surface  to  and  including  6.900  feet  MSL 
within  a  5-mile  radius  of  the  Midland 
Regional  Airport  (lat.  31°56'33"  N.,  long. 
102°12'06"  W.).  and  that  airspace  extending 
upward  from  4.200  feet  MSL  to  and  including 
6.900  feet  MSL  within  a  10-mile  radius  of  the 
airport.  This  airport  radar  service  area  is 
effective  during  the  specific  days  and  hours 
of  operation  of  the  Midland  Tower  and 
Approach  Control  Facility  as  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

Portland  International  (etport.  ME  |New| 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,100  feet  MSL 


within  a  5-mile  radius  of  the  Portland 
International  jelport  (lat.  43°38'46"  N..  long. 
70°18'33"  W.).  and  that  airspace  extending 
upward  from  1,500  feel  MSL  to  and  including 
4.100  feet  MSL  within  a  10-mile  radius  of  the 
airport.  This  airport  radar  service  area  is 
effective  during  the  specific  days  and  hours 
of  operation  of  the  Portland  Tower  and 
Approach  Control  Facility  as  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

Springfleld  Capital  Airport,  IL  |New| 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,600  feet  MSL 
within  a  5-mile  radius  of  the  Capital  Airport 
(lat.  39°50'37"  N.,  long.  89°40'38"  W.),  and  that 
airspace  extending  upward  from  1.800  feet 
MSL  to  and  including  4,600  feel  MSL  within  a 
10-mile  radius  of  the  airport.  This  airport 
radar  service  area  is  effective  during  the 
specific  days  and  hours  of  operation  of  the 
Springfield  Tower  and  Approach  Control 
Facility  as  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  dates  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/FacilityDirectory. 

Issued  in  Washington,  DC,  on  November 
20, 1987. 

Daniel ).  Peterson, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 
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Unfair  Trade  Practices;  Europeai 
Community  Hormones  Directive 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Request  for  public  comments  on 
possible  U.S.  actions  in  response  to  the 
European  Community's  Animal 
Hormone  Directive. 

summary:  The  section  301  Committee 
will  conduct  a  public  hearing  on 
possible  U.S.  actions  in  response  tp  the 
European  Community's  Animal     | 
Hormone  Directive. 
FOR  FURTHER  INFORMATION  CONTACT 

Donald  S.  Abelson,  Director,  Technical 
Trade  Barriers.  Office  of  the  United 
States  Trade  Representative  (USTR),  600 
17th  Street  NW..  Washington,  DC  20506. 
(202)  395-3063:  or  Richard  Parker, 
Assistant  General  Counsel.  USTR.  (202) 
395-6800. 

Background 

In  December  1985,  the  EuropeanI 
Community  (EC)  adopted  the  "Council 
Directive  Prohibiting  the  Use  in 
Livestock  Farming  of  Certain 
Substances  Having  a  Hormonal  Action" 
("Hormone  Directive").  The  directive 
will  prohibit  imports  into  EC  member 
countries  of  any  meat  produced  from 
animals  treated  with  growth  hormones. 
It  is  scheduled  to  become  effective 
January  1. 1988. 

The  United  States  considers  that  the 
directive  is  not  based  on  valid  scientific 
evidence,  and  that  it  constitutes  an 
unjustifiable  restriction  on  trade.  The 
United  States  has  repeatedly  protested 
the  directive  both  bilaterally  and  within 
the  framework  of  the  Agreement  on 
Technical  Barriers  to  Trade  ("Standards 
Code")  of  the  General  Agreement  on 
Tariffs  and  Trade  (GATT). 

In  January  1987.  the  United  States 
requested  consultations  with  the  EC 
under  Article  14.1  of  the  Standards 
Code.  These  consultations  were  held  in 
February  and  April,  without  satisfactory 
results.  On  April  29. 1987.  we  requested 
the  GATT  Committee  on  Technical 
Barriers  to  Trade  to  investigate  the 
matter.  The  Committee  met  in  May. 
June.  July  and  September.  That 
investigation  failed  to  yield  a  solution 
because  of  EC  insistence,  against  the 
weight  of  scientific  evidence,  that 
consumption  of  meat  from  animals 
treated  with  growth  hormones  is 
dangerous  to  human  health.  On  July  15. 
1987,  the  United  States  asked  for  the 
formation  of  a  Technical  Experts  Group 
(TEG)  under  Article  14.9  of  the 
Standards  Code,  in  order  to  examine  the 


scientiflc  basis,  if  any.  for  the  EC  claim. 
The  EC  blocked,  and  continues  to  block, 
t.he  formation  of  such  a  group  of  experts. 
Additional  consultations  have  failed  to 
yield  meaningful  progress  on  the 
underlying  issue. 

Based  on  a  recent  decision  of  the  EC 
Council  of  Agricultural  Ministers,  the  EC 
Commission  has  assured  us  that  all 
member  states  will  continue  their 
present  practices  with  regard  to  the 
importation  of  U.S.  meat  for  12  months. 
However,  there  is  no  agreement  on  the 
resolution  of  the  problem  beyond  the  12- 
month  transition  period. 

The  United  States  feels  compelled  to 
respond  to  the  Hormone  Directive  by 
proceeding  to  consider  increasing 
customs  duties  or  otherwise  restricting 
the  importation  of  products  of  the  EC 
having  a  value  comparable  to  the  effect 
on  United  States  commerce  of 
implementation  of  the  directive.  Our 
assessment  is  that  the  comparable  value 
is  approximately  $100  million.  Generally 
the  Administration  is  considering 
increasing  customs  duties  to  a 
prohibitive  rate  of  100  percent  ad 
valorem  on  some  combination  of 
products  listed  in  the  following  annex. 
Furthermore,  the  Administration  is 
considering  making  these  increases 
effective  soon  after  the  implementation 
of  the  Hormone  Directive  on  Jan.  1, 
unless  the  EC  has  acted  by  that  time  to 
ensure  that  the  directive  does  not 
impede  U.S.  meat  exports.  We  expect 
the  EC  to  permit  dispute  settlement 
procedures  to  proceed  during  the 
transition  period. 

Under  section  301  of  the  Trade  Act  of 
1974.  as  amended.  19  U.S.C.  2411.  the 
President  is  authorized  to  take  all 
appropriate  and  feasible  action  within 
his  power  to  obtain  the  elimination  of  an 
act.  policy  or  practice  of  a  foreign 
government  or  instrumentality  that  is 
inconsistent  with,  or  denies  the  U.S. 
benefits  under,  a  trade  agreement;  or  is 
otherwise  unjustifiable,  unreasonable  or 
discriminatory  and  a  burden  or 
restriction  on  U.S.  commerce.  Section 
301(b)(2)  expressly  authorizes  the 
President  to  impose  duties  or  other 
import  restrictions  on  the  goods  of  a 
foreign  country  or  instrumentality  for 
such  time  as  he  deems  appropriate. 
Measures  under  section  301  may  be 
taken  on  a  discriminatory  or 
nondiscriminatory  basis  at  the 
discretion  of  the  President. 

Public  Hearing 

The  section  301  Committee  will  hold  a 
hearing  at  9:30  a.m.  on  Wednesday.  Dec. 
9, 1987,  regarding  products  of  the  EC 
that  may  be  subject  to  increased  U.S. 
customs  duties  or  other  import 
restrictions  for  the  reasons  explained 


above.  The  Committee  wiH  consider 
public  comments  in  recommending  any 
action  under  section  301  to  the  U.S. 
Trade  Representative  for  his 
recommendation  to  the  President.  In 
particular,  the  section  301  Committee 
seeks  interested  persons'  assessment  of: 
(1)  The  appropriateness  of  the  products 
being  considered  for  possible 
retaliation:  (2)  the  levels  at  which  U.S. 
customs  duties  should  be  set:  and  (3)  the 
degree  to  which  increased  duties  might 
have  an  adverse  impact  on  U.S. 
consumers  of  the  products  concerned. 

Products  being  considered  for 
increased  duties  or  other  import 
restrictions  are  listed  in  the  attached 
annex.  Additional  products  may  be 
considered  and  notified  for  public 
comment  at  a  later  date,  as  necessary  to 
respond  to  comments  provided  in  these 
hearings. 

The  hearings  will  be  held  at  the 
Department  of  Commerce.  Room  B841, 
Fourteenth  St.  and  Constitution  Avenue 
NW..  Washington.  DC.  Admittance  is 
through  the  Fourteenth  St.  entrance. 
Interested  persons  wishing  to  testify 
orally  must  provide  written  notice  of 
their  intention  by  noon  on  December  3, 
1987.  to  Carolyn  Frank.  USTR.  Room 
521,  600 17th  Street  NW.,  Washington, 
DC  20506.  In  addition,  they  must  provide 
the  following  information:  (1)  Their 
names,  addresses,  and  telephone 
numbers;  and  (2)  a  summary  of  their 
presentation,  including  the  products, 
with  Tariff  Schedules  of  the  United 
States  item  numbers,  to  be  discussed. 

Persons  presenting  oral  testimony 
must  submit  a  complete  written 
statement  in  20  copies  by  noon. 
December  7. 1987.  to  Carolyn  Frank  at 
the  above  address.  Remarks  at  the 
hearing  will  be  limited  to  5  minutes. 

Persons  not  wishing  to  participate  in 
the  hearing  may  submit  a  written 
statement  in  20  copies  by  noon. 
December  11. 1987.  All  written 
comments  must  be  filed  in  accordance 
with  15  CFR  2006.8. 

Submissions  should  indicate  clearly 
any  information  for  which  business 
proprietary  treatment  is  requested  and 
why  such  information  should  be 
accorded  proprietary  treatment.  A  non- 
confidential summary  must  be  included. 
In  addition,  submissions  should  indicate 
at  the  cover  page  that  business 
proprietary  information  is  included  and 
each  page  subject  to  a  request  for 
proprietary  treatment  must  be  marked  at 
the  top:  "BUSINESS  PROPRIETARY." 

The  products  being  considered  for 
increased  duties  or  other  import 
restrictions  are  listed  in  the  annex  to 
this  notice  in  terms  of  the  nomenclature 
of  the  current  Tariff  Schedules  of  the 


United  States  (TSUS).  Inasmuch  as  the 
target  date  for  implementation  of  the 
Harmonized  System  tariff  nomenclature 
by  the  United  States  is  January  1. 1988,  a 
supplemental  notice  will  be  issued 
giving  the  corresponding  product 
categories  in  the  nomenclature  of  the 
proposed  Harmonized  Tariff  Schedule  of 
the  United  States  which  will  be 
considered  for  increased  duties  or  other 
import  restrictions. 
Judith  Hippler  Bello, 
Chairman.  Section  301  Committee. 
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Annex 


Articles,  the  product  of  the  European  Coimnunity.  classified  in  the  following 
provisions  of  the  Tariff  Schedules  of  the  United  States  (TSUS)  are  being 
considered  for  increased  duties: 


TSUS  or 
TSUSA  1/ 
item  number 


106 .  1060 


107.3020 


107.3560 


110.4724 
110.4726 
110.4730 
110.4740 
110.4756 
110.4  760 
110.4765 


Article 


[The  bracketed  language  in  this  list  is  included  only 
to  clarify  the  scope  of  the  numbered  items  which  are 
being  considered,  and  such  language  is  not  itself  intended 
to  describe  articles  which  are  under  consideration.] 

Meats  (except  meat  offal),  fresh,  chilled,  or  frozen, 
of  all  animals  (except  birds): 
Cattle: 
I    Beef,  without  bone 

Pork,  prepared  or  preserved  (except  sausages): 

Not  boned  and  cooked  and  packed  in  airtight 
containers: 

Hams  and  shoulders 
joned  ind  e««ked  and  packed  in  airtight 
containers: 

[Hams- and  shoulders;  bacon] 
Other 


C( 

J. 


Fish,  fresh,  chilled,  or  frozen,  whether  or  not 
whole,  but  not  otherwise  prepared  or  preserved: 
[Sea  herring,  smelts,  and  tuna] 
Qther: 

Skinned  and  boned,  whether  or  not  divided 
into  pieces,  and  frozen  into  blocks  each 
weighing  over  10  pounds,  imported  to  be 
minced,  ground,  or  cut  into  pieces  of 
uniform  weights  and  dimensions: 
[Cod] 
Flatfish: 

Turbot 
Other 
Haddock 
Pollock 
Whiting 

Atlantic  ocean  perch  (rosefish) 
Other 
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TSUS  or 

TSUSA 

1/ 

Article 

item  number 

Swiss  or  Emmenthaler  cheese  with  eye  formation. 

Gruyere-process  cheese,  Gammelost,  and  Nokkelost: 

117 

6025 

Swiss  or  Emmenthaler  cheese  with  eye  formation 

117 

.6045 

Gruyere-process  cheese 

Leather,  in  the  rough,  partly  finished  or  finished: 
Chamois: 

121 

10 

Oi 1-tanned 

Vegetables,  fresh,  chilled,  or  frozen  (but  not 
reduced  in  size  nor  otherwise  prepared  or  preserved): 
Peppers : 

[Chili] 

137 

1020 

Other 

Vegetables  (whether  or   not  reduced  in  size),  packed  in 
salt,  in  brine,  pickled,  or  otherwise  prepared  or 
preserved  (except  vegetables  in  subpart  B  of  part  8, 
schedule  1,  •f  tK«  TSUS): 
Tomatoes : 

141 

.65 

:           Paste  and  sauce 

141 

66 

Other 
Apples,  fresh,  or  prepared  or  preserved: 

146 

.12 

Dried 

Cherries,  fresh,  or  prepared  or  preserved: 
In  brine: 

146 

96 

With  pits  removed 

Coffee  extracts,  essences,  and  concentrates 
(including  soluble  or  instant  coffee): 

160 

20 

Soluble  or  instant  coffee  (containing  no 
:       admixture  of  sugar,  cereal,  or  other  additive) 

Fruit  juices,  including  mixed  fruit  juices,  concen- 
:   trated  or  not  concentrated,  whether  or  not  sweetened: 
:       Not  mixed  and  not  containing  over  1.0  percent 
:       of  ethyl  alcohol  by  volume: 
:           [Apple,  pear,  citrus  fruits,  grape, 
:            pineapple,  prune] 

165 

.55 

:           Other 
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TSUS  or 
TSUSA  1/ 
item  number 


167.40 
167.42 


167.50bO 


184.7020 


190.5840 


192.45 


455.22 
455.24 

741.35 
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Articlc 


Vermuth: 

In  containers  each  holding  not"  over  1  gallon 
In  containers  each  holding  ower  1,  gallon 

Fermented  alcoholic  beverages  (other  than  ale, 
porter,  stout,  beer,  champagne  and  other  sparkling 
wines,  fermented  cider,  prune  wine,  rice  wine  or 
sake,  still  wines  produced  from  grapes,  and  vermuth): 

Containing  less  than  7  percent  alcohol  by 

volume 

Animal  feeds,  and  ingredients  therefor,  not 

specially  provided  for: 

Byproducts  obtained  from  the  milling  of  grains, 
mixed  feeds,  and  mixed-feed  ingredients: 
Pet  food  packaged  for  retail  sale 

Intestines,  weasands,  bladders,  tendons,  and 
integuments,  not  specially  provided  for,  including 
any  of  the  foregoing  prepared  for  use  as  sausage 
casings : 

Prepared  for  use  as  sausage  casings: 
[Sheep,  lamb,  and  goat] 
Other 

Licorice: 

Extract 

Photographic  gelatin: 

Valued  not  over  80  cents  per  pound 
Valued  over  80  cents  per  pound 

Imitation  gerostones  (except  imitation  gemstone  beads) 
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Meetings: 

DIA  Scientific  Advisory  Committee.  45377 
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Integrated  Long-Term  Strategy  Advisory  Committee, 

45377 
Science  Board  task  forces,  45377 

Education  Department 

RULES 

Postsecondary  education: 

State  student  incentive  grant  proeram.  45432 
NOTICES 
Meetings: 

Bilingual  Education  National  Advisory  and  Coordinating 
Council.  45377 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Babcock  &  Wilcox  Co.,  45396 

MCR,  Inc.,  45396 
Unemployment  insurance  program  letters: 

Ex-servicemembers  compensation:  interpretation.  45396 

Employment  Standards  Administration 

NOTICES 

Minmium  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 
45395 

Energy  Department 

See  also  Energy  Research  Office:  Federal  Energy  Regdatory 

Commission 
NOTICES 
Atomic  energy  agreements;  subt^iquent  arrangements: 

Japan,  45378 

West  Germany  and  Japan.  45378 

Energy  Research  Office 

NOTICES 

Meetings: 
Energy  Research  Advisory  Board.  45378 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois.  45333 
PROPOSED  RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Ohio,  45363 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

45379 
Environmental  statements:  availability,  etc.: 
Agency  statements — 
Comment  availability,  45381 
Weekly  receipts,  45380 
Meetings: 
Science  Advisory  Board,  45380 

Equal  Employment  Opportunity  ComroieskMi 

PROPOSED  RULES 

Age  discrimination  in  employment: 
Employee  pension  benefit  plans,  45360 
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NOTICES 

Meetings:  Sunshine  Act,  45429 


Federal  Communications  Commission 

RULES  I 

Common  carrier  services: 
Telecommunications  service  between  Puerto  Rico  and  off- 
island  points;  competition  policies  and  guidelines, 
45336 
NOTICES 
Meetings: 
Advanced  Television  Service  Advisory  Committee.  45382 


Federal  Election  Commission 

NOTICES 

Meetings:  Sunshine  Act,  45429 


Federal  Emergency  Management  Agency 

RULES 

Flood  insurance:  communities  eligible  for  sale: 

Massachusetts  et  al.,  45335 
PROPOSED  RULES  i 

Disaster  assistance:  | 

General  hazard  and  flood  insurance  requirements; 
structures  owned  by  States,  local  governments,  or 
eligible  private  non-profit  organizations,  repair  or 
restoration;  criteria,  45365 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45382.  45383 
(3  documents] 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Pacific  Gas  &  Electric  Co.  et  al..  45378 


Federal  Highway  Administration 
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Environmental  statements;  notice  of  intent: 
Contra  Costa  and  Solano  Counties.  CA.  45425 
Fairfield  and  New  Haven  Counties,  CT,  45425 
Hays  and  Caldwell  Counties.  TX,  45426 
Wicomico  County.  MD,  45425 

Federal  Home  Loan  Bank  Board 

PROPOSED  RULES 
Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative  guidelines,  45346 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  45383 

Federal  Reserve  System 

NOTICES 

Meetings:  Sunshine  Act.  45429 

Fish  and  Wildlife  Service 

RULES 

Importation,  exportation,  and  transportation  of  wildlife: 
Containers  or  packages:  marking.  45339 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Proges'erone  and  estradiol  benzoate,  45311 


Food  Safety  and  Inspection  Service 

PROPOSED  RULES 
Meat  and  poultry  inspection: 
Flavors,  natural  flavors,  or  spices;  ingredients  identified, 
45344 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Resources  and 
Services  Administration;  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  also  Public  Health  Service 

NOTICES 

Advisory  committees;  annual  reports;  availability.  45383 

Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Maximum  mortgage  limits  for  high-cost  areas,  45322 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau: 
Minerals  Management  Service:  Surface  Mining 
Reclamation  and  Enforcement  Office 

international  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

RULES 

Export  licensing: 
Iran;  export  controls;  expansion  of  foreign  policy  controls, 
45309 

international  Trade  Commission 

NOTICES 

Import  investigations: 

Industrial  forklift  trucks.  45390 

interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Compensated  intercorporate  hauling  operations.  45391 
(2  documents) 
Railroad  operation,  acquisition,  construction,  etc.: 

Florida  Midland  Railroad  Co.,  45392 

Great  Northern  Nekoosa  Corp.,  45392 

Pinsly  Railroad  Co.,  45392 

Railtex,  Inc.,  45393 

South  Carolina  Central  Railroad  Co.,  Inc..  45393 

Union  Pacific  Corp.  et  al..  45393 

L^bor  Department 

See  also  Employment  and  Training  Administration; 

Employment  Standards  Administration;  Mine  Safety 
and  Health  Administration;  Occupational  Safety  and 
Health  Administration;  Pension  and  Welfare  Benefits 
Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45394 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  45395 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection; 
Shaan-Seet  Inc..  45384 


Coal  management  program: 

Uinta-Southwestern  Utah  Coal  Region.  CO  and  UT;  data 
adequacy  standards,  draft  availability.  45385 
Environmental  statements;  availability,  etc.: 

Glenwood  Springs  Resource  Area.  CO.  45384 

Kiowa  County.  OK,  45385 
Motor  vehicle  use  restrictions: 

Idaho.  45385 
Oil  and  gas  leases: 

California.  45386 

Utah,  45386 
Realty  actions;  sales,  leases,  etc.: 

Arizona.  45386.  45387 
(2  documents) 
Survey  plat  filings: 

Oregon  and  Washington.  45387 
Withdrawal  and  reservation  of  lands: 

Washington.  45387 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Bumside  Mining  Co..  45397 
Consolidation  Coal  Co..  45397-^5399 

(6  documents) 
Dolese  Brothers  Co..  45399 
Doss  Fork  Coal  Co.,  Inc.,  45400 
Jim  Walter  Resources.  Inc.,  45400 
Kaiser  Coal  Corp..  45401 
Mountain  View  Coal  Co.,  45401 
North  Mountain  Coal  Co..  45401 
Pyro  Mining  Co..  45402 
Skidmore  Coal  Co..  45402 
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coordination: 
Amoco  Production  Co.,  45388 
Elf  Aquitaine  Petroleum,  45388 
Kerr-McGee  Corp..  45389 

Mobile  Exploration  &  Producing  U.S..  Inc.,  45389 
ODECO  Oil  &  Gas  Co..  45389 

National  Aeronautics  and  Space  Administration 

NOTICES 

Advisory  committees;  reports  on  closed  meetings; 

availability.  45408 
Meetings: 
Space  Applications  Advisory  Committee,  45408 
Space  Systems  and  Technology  Advisory  Committee. 
45408 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  45430 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45409 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Meetings: 
Rulemaking,  research,  and  enforcement  programs,  45427 


National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  45342 
Transportation  of  fish  or  wildlife: 

Marking  of  containers  or  packages,  45339 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45409 

(3  documents) 
Meetings: 
Materials  Research  Advisory  Committee,  45410 
President's  Committee  on  the  National  Medal  of  Science. 
45410 

National  Technical  Information  Service 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
45369 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Production  and  utilization  facilities;  domestic  licensing: 

Integrated  schedules  for  implementation  of  plant 
modifications;  policy  statement,  45344 
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Environmental  statements;  availability,  etc.: 
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Operating  licenses,  amendments;  no  significant  hazards 
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Bi-weekly  notices;  correction,  45411 
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Florida  Power  Corp.,  4.5113 

Indiana  &  Michigan  Power  Co.,  45113 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Safety  and  health  standards: 
Hepatitis  B  virus  and  human  immunodeficiency  virus 
(AIDS);  occupational  exposure,  45438 

Pennsylvania  Avenue  Development  Corporation 

NOTICES 
Meetings,  45416 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Manhattan  Mutual  Life  Insurance  Co.  et  al..  45403 
Medical  Tree  Pharmacy,  Inc.  Pension  Plan  et  al.,  45407 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  45430 

Public  Health  Service 

See  also  Food  and  Drug  Administration;  Health  Resources 

and  Services  Administration 
NOTICES 

Meetings;  advisory  committees: 
November,  45383 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45416 
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State  Department  * 

NOTICES 

Meetings: 
Private  International  Law  Advisory  Committee,  45424 

State  Justice  Institute 
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Meetings:  Sunshine  Act.  45430 

Surface  Mining  Reclamation  and  Enforcement  Office 
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Federal/State  cooperative  agreements: 
Illinois,  45323 

Textile  Agreemento  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


Transportation  Department 

See  Federal  Highway  Administration;  National  Highway 
Traffic  Safety  Administration 

Treasury  Department 

NOTICES 

Notes.  Treasury: 

AF-1989  series,  45427 

United  States  Information  Agency 

NOTICES 

Grants:  availability,  etc.: 
Youth  exchange  projects,  45427 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parts  368  and  399 

[Docket  No.  71149-7249] 

Export  Controls  on  Iran;  Expansion  of 
Foreign  Policy  Controls 

AQENCV:  Export  Administration; 
International  Trade  Administration. 
Commerce. 

ACTION:  Final  rule. 

summary:  The  Iran-Iraq  war  and  Iran's 
unyielding  attitude  against  a  peaceful 
resolution  to  that  conflict  pose  a  serious 
and  direct  threat  to  the  strategic 
interests  of  the  United  States.  In  light  of 
recent  hostile  Iranian  actions  directed  at 
U.S.  and  neutral  shipping  in 
international  waters,  the  Department  of 
Commerce  is  expanding  foreign  policy 
controls  on  exports  to  Iran.  Specifically, 
exports  to  Iran  of  certain  marine  and 
battlefield-useful  commodities  on  the 
Commodity  Control  List  will  be  subject 
to  foreign  policy  controls.  All  exports  to 
Iran  of  these  commodities  will  require  a 
validated  license;  such  licenses  will 
generally  be  denied. 

This  regulation  is  issued  in 
consultation  with  the  Department  of 
State  and  in  compliance  with  the 
requirements  of  the  Export 
Administration  Act  of  1979,  as  amended 
(the  Act)  (50  U.S.C.  app.  2401  et  seq.). 
Section  6  of  the  Act  requires  that  a 
report  be  submitted  to  Congress 
whenever  new  foreign  policy  controls 
are  imposed;  such  a  report  was 
submitted  by  the  Acting  Secretary  of 
Commerce  on  October  21, 1987.  These 
expanded  foreign  policy  controls  do  not 
affect  transactions  under  contract  or 
commodities  licensed  for  shipment  from 
the  United  States  before  October  22, 
1987. 
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EFFECTIVE  DATE:  This  rule  is  effective 
November  27, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glen  Schroeder,  Country  Policy  Branch, 
Export  Administration,  Telephone:  (202) 
377-3160. 

SUPPLEMENTARY  INFORMATION: 
Riil«naking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
affairs  function  of  the  United  States,  it  is 
not  a  rule  or  regulation  within  the 
meaning  of  section  1(a)  of  Executive 
Order  12291,  and  it  is  not  subject  to  the 
requirements  of  that  Order.  Accordingly, 
no  preliminary  or  final  Regulatory 
Impact  Analysis  has  to  be  or  will  be 
prepared. 

2.  This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.].  This  collection  has  been  approved 
by  the  Office  of  Management  and  Budget 
under  Control  Number  0625-4XX)l. 

3.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  app.  2412(a)),  exempts  this 
rule  irora  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553).  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  affairs  function  of  the  United 
States.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
be  given  for  this  rule. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  John  Black,  Office  of 
Technology  and  Policy  Analysis,  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 


List  of  Subjects  in  15  CFR  Parts  385  and 
399 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Parts  385  and  399  of  the 
Expart  Administration  Regulations  are 
amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Parts  365  and  399  continues  to  read  as 
follows: 

Autliority:  Pub.  L.  96-72,  93  Slat.  503  (50 
U.S.C.  app.  2401  et  seq],  as  amended  by  Pub. 
L.  97-145  of  December  29. 1981  and  by  Pub.  L 
99-64  of  July  12, 1985;  E.0. 12525  of  July  12, 
1985  (50  FR  28757,  July  16. 1985):  Pub.  L.  95- 
223  of  December  28, 1977  (50  U.S.C.  1701  et 
seq);  E.0. 12532  of  September  9. 1985  (50  FR 
36861.  September  10, 1985)  as  affected  by 
notice  of  September  4, 1986  (51  FR  31925, 
September  8, 1986);  Pub.  L.  99-440  of  October 
2, 1986  (22  U.S.C.  5001  et  seq):  and  E.0. 12571 
of  October  27, 1986  (51  FR  39505.  October  29, 
1986). 

PART  385— [AMENDED] 

2.  In  §  385.4.  paragraph  (d)(3)  is 
revised  to  read  as  follows: 

§385.4    Country  Groups  T  &  V. 

***** 

(d)  People's  Democratic  Republic  of 
Yemen,  Syria,  and  Iran.  *  •  * 

(3)(i)  For  Iran,  a  validated  license  is 
required  for  foreign  policy  purposes  for 
the  export  of  the  following  items: 

(A)  All  commodities  and  technical 
data  subject  to  national  security 
controls  if  the  export  is  destined  to  a 
military  end-user  or  for  military  end-use; 

(B)  All  aircraft  and  helicopters  and 
related  parts  and  components,  as 
defined  in  CCL  entries  1460A,  246GA, 
4460B,  5460F,  6460F,  1485A,  6498F, 
150lA(a),  (b)(1),  and  (c)(1)  and  6598F; 

(c)  All  mobile  communications 
equipment  and  specially  designed  parts 
as  defined  in  CCL  entries  1502A(b), 
1516A,  1517A,  1531A,  and  6598F: 

(D)  All  boats,  including  inflatable 
boats,  and  specially  designed  parts  as 
defined  in  CCL  entries  1416A  and  6498F; 

(E)  All  off-highway  wheel  tractors  as 
defined  in  CCL  entry  6490F: 

(F)  All  large  diesel  engines  and 
specially  designed  parts  that  can  be 
used  to  power  tank  transporters,  as 
defined  in  CCL  entries  6394F.  2406A, 
and  6498F; 

(G)  All  portable  electric  generators 
and  specially  designed  parts  as  defined 
in  CCL  entry  6294F; 
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(H)  All  marine  and  submarine  engines 
and  equipment  and  specially  designed 
parts  as  defined  in  CCL  entries  1372A. 
6394F,  5406C.  2409A.  1431A.  4431B. 
5431C.  1460A.  and  6494F; 

(1)  All  surface  effect  and  hydrofoil 
vessels  and  equipment  as  defined  in 
CCL  entry  1416(a),  (b),  (c).  and  (h): 

(J)  All  acoustic  underwater  detection 
equipment  and  specially  designed  parts 
therefore  as  defined  in  CCL  entries 
2409A,  1510A.  5510C.  and  6598F; 

(K)  All  naval  equipment  as  defined  in 
CCL  entry  2409A: 

(L)  All  underwater  camera  equipment 
and  specially  designed  parts  as  defined 
in  CCL  entries  1417A,  6498F,  and  6598F: 

(M)  All  submersible  systems  and 
specially  designed  parts  as  defined  in 
CCL  entries  1417A,  1418A.  2418A.  6498F. 
and  1526A(a): 

(N)  All  pressurized  aircraft  breathing 
equipment  and  specially  designed  parts 
as  defined  in  CCL  entries  2410A  and 
6994F: 

(O)  All  sonar  navigation  equipment  as 
defined  in  CCL  entry  5510C; 

(P)  All  electronic  test  equipment  and 
specially  designed  parts  as  defined  in 
CCL  entries  1529A.  1531A.  1533A, 
1584A.  and  6598F: 

(Q)  All  cryptographic  equipment  and 
specially  designed  parts  as  defined  in 
CCL  entries  1527A  and  6598F;  and 

(R)  All  items  defined  in  CCL  entries 
2414A.  1520A,  1526A.  1537A,  1555A.  and 
2913A. 

(ii)  Applications  for  export  to  Iran  of 
commodities  and  technical  data  subject 
to  these  controls  will  generally  be 
denied. 

(A)  However,  applications  may  be 
considered  on  a  case  by  case  basis  if  the 
transaction  involves  the  export  or 
reexport  of  goods  or  technical  data 
under  a  contract  that  was  in  effect 
before: 

[1]  January  23, 1984.  in  the  case  of 
helicopters  over  10,000  lbs.  empty- 
weight,  aircraft  valued  at  $3  million  or 
more  each,  or  national  security 
controlled  items  identified  in  paragraphs 
(dK3)(i)  (A)  or  (B)  of  this  section  and 
valued  at  $7  million  or  more;  or 

[2]  September  28, 1984,  in  the  case  of 
marine  outboard  engines  with  a 
horsepower  of  45  or  more  and  all  other 
commodities  or  technical  data  identified 
in  paragraphs  (d)(3)(i)  (A)  or  (B)  of  this 
section,  except  aircraft  parts  and 
components  defined  in  CCL  entries 
6498F  or  6598F. 

(B)  Applications  will  not  be  denied 
under  this  §  385.4(d)(3)  if  the  transaction 
involves  the  export  or  reexport  of  goods 


or  technical  data  under  a  contract  that 
was  in  effect  before  October  22, 1987.  in 
the  case  of  all  other  commodities. 

(C)  Applications  may  be  considered 
favorably  on  a  case-by-case  basis  if: 

(;)  The  transaction  involves  the 
reexport  to  Iran  of  items  where  Iran  was 
not  the  intended  ultimate  destination  at 
the  time  of  the  original  export  from  the 
United  States,  if: 

(0  In  the  case  of  helicopters  over 
10.000  lbs.  empty-weight,  aircraft  valued 
at  $3  million  or  more  each,  or  national 
security  controlled  items  identified  in 
paragraphs  (dM3)(i)  (A)  or  (B)  of  this 
section  and  valued  at  $7  million  or  more, 
the  export  from  the  U.S.  occurred  prior 
to  January  23. 1984; 

[ii]  In  the  case  of  marine  outboard 
engines  with  a  horseposer  of  45  or  more 
and  all  other  commodities  or  technical 
data  identified  in  paragraphs  (d)(3)(i) 
(A)  or  (B)  of  this  section,  except  aircraft 
parts  and  components  defined  in  CCL 
entries  6498F  or  6598F.  the  export  from 
the  U.S.  occurred  prior  to  September  28, 
1984;  or 

[Hi]  In  the  case  of  all  other 
commodities,  the  export  from  the  U.S. 
occurred  prior  to  November  27, 1987; 

(2)  The  U.S.  content  of  foreign- 
produced  commodities  is  20%  or  less  by 
value;  or 

(3)  The  commodities  will  be  used  for 
humanitarian  purposes. 
Applicants  who  wish  such  factors  to  be 
considered  in  reviewing  their  license 
applications  must  submit  adequate 
documentation  demonstrating  the 
existence  of  the  pre-existing  contract, 
the  date  of  export  from  the  United 
States,  or  the  value  of  the  U.S.  content. 

(iii)  The  reexport  provisions  of  15  CFR 
Part  374  and  the  provisions  of  i  376.12 
do  not  apply  to  the  foreign  policy 
controls  of  §  385.4(d)(3)  for  commodities 
defined  in  CCL  entries  6294F,  6394F, 
5406C.  5431C.  6490F,  6498F,  5510C,  6598F 
or  6994F.  However,  the  export  of  these 
commodities  from  the  United  States  to 
any  destination  with  knowledge  that 
they  will  be  reexported,  directly  or 
indirectly,  in  whole  or  in  part,  to  Iran  is 
prohibited  without  a  validated  license. 

PART  399-J  AMENDED] 

Supplement  No.  1  to  §  399.1  {Amended) 

3.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  2  (Electrical  and  Power 
Generating  Equipment),  a  new  ECCN  is 
added  between  4261B  and  629gC. 
reading  as  follows: 


6294F    Portatite  electric  generators  and 
specially  designed  parts. 

Controls  for  ECCN  6294F 

Unit:  Report  in  "$  value." 

Validated  License  Required:  Country 
Groups  S  and  Z  and  Iran. 

GLV$  Value  Limit:  SO. 

Processing  Code:  TE. 

Reason  for  Control:  Foreign  policy. 

Special  Licenses  Available:  None. 

Special  South  Africa  and  Namibia 
Controls:  A  validated  license  is  required 
for  export  or  reexport  to  the  Republic  of 
South  Africa  and  Namibia  if  intended 
for  delivery  to  or  for  use  by  or  for 
military  or  police  entities  in  these 
destinations,  or  for  use  in  servicing 
equipment  owned,  controlled  or  used  by 
or  for  these  entities.  See  §385.4(a). 

4.  In  Supplement  No.  1  to  §399.1  (the 
Commodity  Control  List).  Commodity 
Group  3  (General  Industrial  Equipment), 
a  new  ECCN  is  added  between  ECCN 
1391A  and  5398F.  reading  as  follows: 

6394F       Diesel  engines  for  tractors, 
mobile  machines  and  equipment,  and 
mobile  industrial  applications  of  continuous 
bralce  horsepower  of  400  BHP  (298  kW)  or 
greater  (performance  iMsed  on  SAE  J 1349 
standard  conditions  of  100  kPa  and  25°  C), 
n.e.s.;  other  marine  engines,  n.e.s.;  and 
specially  designed  parts  for  the  above 
engines. 

Controls  for  ECCN  6394F 

Unit:  Report  in  "$  value." 

Validated  License  Required:  Country 
Groups  S  and  Z  and  Iran. 

GLV$  Value  Limit:  $0. 

Processing  Code:  TE. 

Reason  for  Control:  Foreign  policy. 

Special  Licenses  A  vailable:  None. 

Special  South  Africa  and  Namibia 
Controls:  A  validated  hcense  is  required 
for  export  or  reexport  to  the  Republic  of 
•    South  Africa  and  Namibia  if  intended 
for  delivery  to  or  for  use  by  or  for 
military  or  police  entities  in  these 
destinations,  or  for  use  in  servicing 
equipment  owned,  controlled  or  used  by 
or  for  these  entities.  See  §385.4(a). 

5.  In  Supplement  No.  1  to  §399.1  (the 
Commodity  Control  List).  Commodity 
Group  4  (Transportation  Equipment). 
ECCN  5406C  and  ECCN  5431C  are 
amended  by  adding.  "Iran."  between 
"Afghanistan"  and  "and  the  People's 
Republic  of  China"  in  the  Validated 
License  Required  paragraph  and  by 
adding:  "foreigjn  policy"  immediately 
following  "National  security"  in  the 
Reason  for  Control  paragraph. 

6.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
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Group  4  (Transportation  Eqinpaient), 
ECCN  6490F  is  amended  by  adding  "and 
Iran"  immediately  folkiwing  "SZ"  in  the 
Validated  License  Required  paragraph. 

7.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  4  (Transportation  Equipment),  the 
heading  of  ECCN  6494F  is  revised  to 
read  as  follows: 

36494F       Other  marine  engines,  both 
inboard  and  enlboard,  n.e^.;  and  apedaHy 
designed  parts. 
•        *        »        •        • 

8.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  4  (Transportation  Equipment),  a 
new  ECC:N  64g8F  is  added  between 
ECCN  6494F  and  ECCN  6499G.  reading 
as  follows: 

64698F       Otter  aircraft  parts  and 
components,  iLe.s^  other  beats,  inchiding 
inflatable  boats,  n.e^  oMier  diesei  enfines 
for  trucks,  tractors,  and  automotive 
applications  of  continuous  brake 
horsepower  of  400  BHP  (296  kW)  or  greater 
(performance  based  on  SAE  J1349 
standard  conditions  of  100  kPa  and  25*  C) 
n.e.s.;  other  underwater  camera  equipatent, 
n.e.s.;  other  submersible  systems,  n.e.s^ 
and  specially  designed  parts  for  the  above 
equipment. 

Controls  for  ECCN  6498F 

Unit  Report  in  "$  value." 

Validated  License  Required:  Country 
Groups  S  and  Z  and  Iran. 

GLV$  Value  Limit  $0. 

Processing  Code:  EE. 

Reason  for  Control:  Foreign  policy. 

Special  Licenses  Arailable:  None. 

Special  South  Africa  and  Namibia 
Controls:  A  validated  license  is  required 
for  export  or  reexport  to  the  Republic  of 
South  Africa  and  Namibia  if  intended 
for  delivery  to  or  for  use  by  or  for 
military  or  police  entities  in  these 
destinations,  or  for  use  in  servicing 
equipment  owned,  controlled,  or  used  by 
or  for  these  entities.  See  §  385.4(a). 

9.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  5510C  is  amended 
by  adding,  "Ireui."  between 
"Afghanistan"  and  "and  the  People's 
Republic  of  China"  in  the  Validated 
License  Required  paragraph  and  by 
adding:  "foreign  policy"  immediately 
following  "National  security"  in  the 
Reason  for  Control  i>aragraph. 

10.  In  Supplement  No.  1  to  i  399.1  (the 
(Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  a  new  ECCN  6598F  is 
added  between  ECCN  5597B  and  6599G. 
reading  as  follows: 


OMer  navigation,  direction 
idaf,  and  abtioroe  coawwunlcaWon 
equipment,  Inchiding  their  parts  amt 
components,  n*Ai  ettier  motule 
commwnicatians  eqaipment,  n.e  a;  ether 
marina  or  tarrasMal  acoustic  equipment 
capable  of  detecting  or  locating 
underwater  obiects  or  features  or 
positioning  surface  vessels  or  underwater 
vehicles,  n.e.s.^  other  underwater  camera 
equipment,  n.e.s.;  other  electronic  test 
equipment,  nMA\  other  cryptographic 
equipment,  n.e.s.;  and  specially  designed 
parts  for  the  altove  equipment. 

Controls  for  ECCN  6568F 

Unit  Report  hi  "$  value." 

Validated  License  Required:  Country 
Groups  S  and  Z  and  Iran. 

GLV$  Value  Limit:  $0. 

Processing  Code:  EE. 

Reason  for  Control:  Foreign  policy. 

Special  Licenses  A  vailable:  None. 

Special  South  Africa  and  Namibia 
Controls:  A  validated  license  is  required 
for  export  or  reexport  to  the  Republic  of 
South  Africa  and  Namibia  if  intended 
for  delivery  to  or  for  use  by  or  for 
military  or  police  entities  in  these 
destinations,  or  for  use  in  servicing 
equipment  owned,  controlled,  or  used  by 
at  for  these  entities.  See  §  385.4(a). 

11.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  9  (Miscellaneous),  a  new  ECCN 
6994F  is  added  between  ECCN  2913A 
and  49968,  reading  as  follows: 

6994F       Other  pressurized  aircraft 
breattiing  equipment,  n.e.s.^  and  specially 
designed  parts. 

Coairols  for  ECCN  M94F 

Unit-  Report  in  "$  value." 

Validated  License  Required:  Country 
Groups  S  and  Z  and  Iran. 

GLV$  Value  Limit:  iO. 

Processing  Code:  TE. 

Reason  for  Control:  Foreign  policy. 

Special  Licenses  A  vailable:  None. 

Special  South  Africa  and  Namibia 
Controls:  A  validated  license  is  required 
for  export  or  reexport  to  the  Republic  of 
South  Africa  and  Namibia  if  intended 
for  delivery  to  or  for  use  by  or  for 
military  or  police  entities  in  these 
destinations,  or  for  use  in  servicing 
equipment  owned,  controlled,  or  used  by 
or  for  these  entities.  See  |  385.4(a). 

Dated:  November  23. 1987. 
Vincent  F.  DeCain. 

Deputy  Assistant  Secretary  for  Export 
Administration. 

|FR  Doc.  87-27306  Filed  11-25-87:  8:45  am] 

BILUNG  CODE  3S10-0T-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  hftiectal>le  Dosage 
Form  New  Animal  Drugs  Not  Subject 
to  Certification;  Progesterone  and 
Estraditil  Benzoate 

AQENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMNMIIV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
current  labehng  approved  for  the  use  of 
Syntex  Agribusiness'  new  animal  drug 
application  (NADA)  providing  for  the 
use  of  progesterone  and  estradiol 
benzoate  in  combination  in 
subcutaneous  ear  implants  for  growth 
promotion  and  feed  efficiency  in  steers. 
FDA  is  also  amending  the  regulation  to 
indicate  that  use  of  the  drug  reflects  the 
conclusions  of  the  National  Academy  of 
Sciences/National  Research  Council 
(NAS/NRC)  evaluation  of  the  product. 

EFFECTIVE  DATE:  November  27. 1987. 

FOR  FUirrHEIt  MFOflMATION  CONTACT: 

Jack  C.  Taylor,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-5247. 

SUPPI.EUIENTARY  INFOWMATIOW:  Syntex 
Agribusiness.  Inc..  3401  Hillview  Ave., 
Palo  Alto,  CA  94304.  is  sponsor  of 
NADA  9-576  which  provides  for  use  of 
Synovex^  S  (progesterone  and  estradiol 
benzoate)  in  an  ear  implant  for  growth 
promotion  and  feed  efficiency  in  steers. 
The  firm  noted  that  in  the  Federal 
Register  of  July  24. 1984  (49  FR  29777), 
FDA  amended  the  regulations  in 
§  522.842  Estradiol  benzoate  and 
testosterone  propionate  in  combination 
(21  CFR  522.842)  to  reflect  Syntex's 
currently  approved  labeling.  The  section 
also  states  that  the  use  of  the  drug 
reflects  the  conclusions  of  the  NAS/ 
NRC  evaluation  of  the  product.  The  firm 
requested  that  21  CFR  522.1940(d)(2){iii) 
be  similarly  amended  to  conform  to 
currently  approved  labeling.  FDA 
concurs  with  the  firm's  request  and  also 
amends  21  CFR  522.1940  by  adding  new 
paragraph  (e)  of  indicate  that  the  use  of 
the  drug  reflects  the  conclusions  of  the 
NAS/NRC  evaluation  published  in  the 
Federal  Register  of  February  21, 1969  (34 
FR  2517). 

This  revision  is  an  administrative 
action  which  does  not  require  any 
additional  data  and  therefore  does  not 
require  a  freedom  of  information 
summary.  In  accordance  with  the 
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freedom  of  information  provisions  of  I 
Part  20  (21  CFR  Part  20)  and 
S  514.11(e)(2)(ii)  (21  CFR  514.11(e)(2)(ii)). 
a  summary  of  safety  and  effectiveness 
data  and  information  is  not  required  for 
this  action. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  and  Deputy  Director,  Center 
for  Veterinary  Medicine.  Part  522  is 
amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIHCATION 

1.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Authority:  Sec.  512(1).  82  Stat.  347  (21  U  B.C. 
360b(i)):  21  CFR  5.10  and  5.83. 

§522.1940    (Amended] 

2.  Section  522.1940  Progesterone  ahd 
estradiol  benzoate  in  combination  is 
amended  in  paragraph  (d)(2)(iii)  by 
revising  the  phrase  "between  400  and 
1.000  pounds"  to  read  "400  pounds  or 
more"  and  by  adding  new  paragraph  (e) 
to  read  as  follows: 

9522.1940    Progesterone  and  estradiol 
iMnzoate  In  coml>ination. 


(e)  NAS/NRC  status.  These  conditions 
of  use  are  NAS/NRC  reviewed  and 
found  effective.  Applications  for  these 
uses  need  not  include  effectiveness  data 
as  specified  by  S  514.111  of  this  chapter, 
but  may  require  bioequivalency  and 
safety  data. 

Dated:  November  2a  1987. 
Richard  A  Cainevale. 

Acting  Associate  Director.  Office  of  New 
Animal  Drug  Evaluation  Center  for 
Veterinary  Medicine. 
|FR  Doa  87-27307  Filed  11-25-87;  8:45  am] 

BNJJNO  COOE  41«0.01-M 


INTERNATIONAL  DEVELOPMENT  I 
COOPERATION  AGENCY  I 

Agenqf  for  International  Development 

22  CFR  Part  224 


Imptementation  of  the  Program  Fraud 
CIvM  Remedies  Act 

AOENCY:  Agency  for  International 
Development.  IDCA. 
action:  Final  rule. 


SUMMARY:  The  Agency  for  International 
Development  issues  this  final  regulation 
to  implement  the  Program  Fraud  Civil    . 
Remedies  Act  of  1986,  Pub.  L.  99-509, 
codified  at  31  U.S.C.  3801-3812.  The 
regulation  establishes  administrative 
procedures  for  imposing  the  statutorily 
authorized  civil  penalties  and 
assessments  against  any  person  who 
makes,  submits,  or  presents  or  causes  to 
be  made,  submitted  or  presented  a  false, 
fictitious,  or  fraudulent  claim  or  written 
statement  to  the  Agency  for 
International  Development. 
EFFECTIVE  DATE:  December  28. 1987. 
FOR  FURTHER  INFORMATION  contact: 
Gary  Winter,  (202)  647-8874. 
SUPPLEMENTARY  INFORMATION:  Proposed 
regulations  were  published  in  the 
Federal  Register  on  June  1. 1987  (52  FR 
20413).  The  time  period  for  submitting 
comments  on  the  proposed  regulations 
has  expired  with  no  comments  having 
been  received.  However,  the  following 
changes  were  made  in  response  to 
comments  received  on  the  model  rule 
prepared  by  the  task  force  organized  by 
the  President's  Council  on  Integrity  and 
Efficiency: 

(a)  The  definition  of  the  term 
"Benefit"  in  §  224.2  now  reads  "in  the 
context  of  statement,"  anything  of  value, 
including  but  not  limited  to  any 
advantage,  preference,  privilege,  license, 
permit,  favorable  decision,  ruling,  status, 
or  loan  guarantee." 

(b)  The  definition  of  the  term  "Person" 
in  §  224.2  now  reads  "any  individual, 
partnership,  corporation,  association,  or 
private  organization  and  includes  the 
plural  of  that  term." 

(c)  The  definition  of  "Representative" 
in  S  224.2  now  reads  "an  attorney  who  is 
a  member  in  good  standing  of  the  bar  of 
any  State.  Territory,  or  possession  of  the 
United  States  or  the  District  of  Columbia 
or  the  Commonwealth  of  Puerto  Rico." 

(d)  Section  224.5(b)(6)  now  reads  "A 
statement  that  there  is  a  reasonable 
prospect  of  collecting  an  appropriate 
amount  of  penalties  and  assessments." 

(e)  Section  224.8(a]  now  reads 
"Service  of  a  complaint  must  be  made 
by  certified  or  registered  mail  or  by 
delivery  in  any  manner  authorized  by 
Rule  4(d)  of  the  Federal  Rules  of  Civil 
Procedure.  Service  is  complete  upon 
receipt." 

(f)  Section  224.8(b)  now  reads  "Proof 
of  service,  stating  the  name  and  address 
of  the  person  on  whom  the  complaint 
was  served,  and  the  manner  and  date  of 
service,  may  be  made  by — 

(1)  Affidavit  of  the  individual  serving 
the  complaint  by  delivery; 

(2)  A  United  States  Postal  Service 
return  receipt  card  acknowledging 
receipt;  or 


(3)  Written  acknowledgment  of  receipt 
by  the  defendant  or  his  representative." 

(g)  A  paragraph  (c)  was  added  to 
§  224.9.  The  new  paragraph  (c)  reads  "If 
the  defendant  is  unable  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section  within  the 
time  provided,  the  defendant  may, 
before  the  expiration  of  30  days  from 
service  of  the  complaint,  file  with  the 
reviewing  official  a  general  answer 
denying  liability  and  requesting  a 
hearing,  and  a  request  for  an  extension 
of  time  within  which  to  file  an  answer 
meeting  the  requirements  of  paragraph 
(b)  of  this  section.  The  reviewing  official 
shall  file  promptly  with  the  ALJ  the 
complaint,  the  general  answer  denying 
liability,  and  the  request  for  an 
extension  of  time  as  provided  in 
§  224.11.  For  good  cause  shown,  the  ALJ 
may  grant  the  defendant  up  to  30 
additional  days  within  which  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section." 

(h)  Section  224.26(b)  now  reads  "A 
party  filing  a  document  with  the  ALJ 
shall,  at  the  time  of  filing,  serve  a  copy 
of  such  document  on  every  other  party. 
Service  upon  any  party  of  any  document 
other  than  those  required  to  be  served 
as  prescribed  in  §  224.8,  shall  be  made 
by  delivering  a  copy  or  by  placing  a 
copy  of  the  document  in  the  United 
States  mail,  postage  prepaid  and 
addressed,  to  the  party's  last  known 
address.  When  a  party  is  represented  by 
a  representative,  service  shall  be  made 
upon  such  representative  in  lieu  of  the 
actual  party." 

(i)  Section  224.33(f)(2)  now  reads  "In 
the  case  of  a  party  that  is  not  an 
individual,  an  officer  or  employee  of  the 
party  appearing  for  the  entity  pro  se  or 
designated  by  the  party's  representative; 
or" 

(j)  Section  224.37(c)  now  reads  "The 
ALJ  shall  promptly  serve  the  initial 
decision  on  all  parties  within  90  days 
after  the  time  for  submission  of  post- 
hearing  briefs  and  reply  briefs  (if 
permitted)  has  expired.  The  ALJ  shall  at 
the  same  time  serve  all  parties  with  a 
statement  describing  the  right  of  any 
defendant  determined  to  be  liable  for  a 
civil  penalty  or  assessment  to  file  a 
motion  for  reconsideration  with  the  ALJ 
or  a  notice  of  appeal  with  the  A.I.D. 
Administrator.  If  the  ALJ  fails  to  meet 
the  deadline  contained  in  this 
paragraph,  he  or  she  shall  notify  the 
parties  of  the  reason  for  the  delay  and 
shall  set  a  new  deadline." 

(k)  Section  224.38(f)  now  reads  "If  the 
ALJ  denies  a  motion  for  reconsideration, 
the  initial  decision  shall  constitute  the 
final  decision  of  the  A.I.D. 
Administrator  and  shall  be  final  and 


binding  on  the  parties  30  days  after  the 
ALJ  denies  the  motion,  unless  the  initial 
decision  is  timely  appealed  to  the  A.LD. 
Administrator  in  accordance  with 
§  224.39." 

(1)  Section  224.39(b)  (1)  and  (2)  now 
read  "(1)  A  notice  of  appeal  may  be  filed 
at  any  time  within  30  days  after  the  AL] 
issues  an  initial  decision.  However,  if 
another  party  files  a  motion  for 
reconsidteration  under  5  224.38, 
consideration  of  Hie  appeal  shall  be 
stayed  automatically  pending  resolution 
of  the  motion  for  reconsideration.  (2)  IT  a 
motion  for  reconsideration  is  timety 
filed,  a  notice  of  appeal  may  be  filed 
within  30  days  after  the  ALJ  denies  the 
motion  or  issues  a  revised  initial 
decision,  whichever  appKes." 

(m)  Paragraph  (bK3)  of  §  224.39  was 
removed  and  paragraph  (bH4)  of 
§  224.39  renumbered  to  paragraph  (b)(3) 
of  that  section. 

(n)  Section  224.39(c)  now  reads  "If  the 
defendant  files  a  timely  notice  of  appeal 
with  the  A.LD.  Administrator,  and  the 
time  for  filing  motions  for 
reconsideration  under  §  224.38  has 
expired,  the  ALJ  shall  forward  the 
record  of  the  proceeding  to  the  A.LD. 
Administrator." 

(o)  Section  224.39(k)  now  reads  "The 
A.I.D.  Administrator  shaH  promptly 
serve  each  party  to  the  appeal  with  a 
copy  of  his/her  decision  and  a 
statement  describing  the  right  of  any 
person  determined  to  be  liable  for  a 
penalty  or  assessment  to  seek  judicial 
review." 

List  of  Subjects  in  22  CFR  Part  224  . 

Claims,  Penalties. 

For  the  reasons  set  forth  m  Hie 
preamble,  Trtle  22,  Chapter  II,  of  the 
Code  of  Federal  Regnalations,  is 
amended  by  adding  a  new  Part  224  to 
read  as  follows: 

PART  224— IMPLEMENTATION  OF  THE 
PROGRAM  FRAUD  CfVL  REMEDIES 
ACT 

Sec 

224.1  Basis  and  purpose. 

224.2  Definitions. 

224.3  Basis  for  civil  penalties  and 
assessments. 

224.4  Investigation. 

224.5  Review  by  Ae  revievring  official. 

224.6  Prerequisites  f<H-  issaing  a  conqilaint. 

224.7  Complaint. 

224.8  Service  of  complainL 

224.9  Answer. 

224.10  Default  upon  failure  to  file  an 
answer. 

224.11  Referral  of  complaint  and  answer  to 
the  ALJ. 

224.U    Notkc  of  hearing. 

224.13  Parties  to  the  hiring. 

224.14  Separation  of  functions. 


Sec 

224.15  Ex  parte  cofifacls. 

224.16  Disqualification  of  reviewing  official 
or  ALJ. 

224.1 7  Rights  of  parties. 

224.18  Authority  of  the  ALJ. 

224.19  Prehearing  conferences. 

224.20  DtsciosureofdocnmeBts. 

224.21  Discovery. 

224.22  Exchange  of  wiUiess  lists, 
statements,  and  exhibits. 

224.23  Subpoenas  for  attendance  at  hearing. 

224.24  Protective  order. 
224.a  Fees. 

224.28  Form,  fihng  and  service  of  paper*. 

224.27  Compatation  of  time. 

224.28  Motions. 

224.29  Sanctions. 

224.30  The  hearing  and  burden  of  prooC. 

224.31  Determining  the  amount  of  penalties 
and  assessments. 

224.32  Location  of  hearing. 

224.33  Witnesses. 

224.34  Evidence. 
22(JS  Tte  record. 

224.36  Post-hearing  briefs. 

224.37  Ifiitial  dedaioa. 

224.36  Reconaideratioa  of  initial  decisioo. 

224.39  Appeal  to  AJJD.  Administrator. 

224.40  Stays  ordered  by  the  Department  of 
Justice. 

224.41  Stay  pending  appeal. 

224.42  Jud^l  review. 

224.43  Collection  of  civil  penalties  and 
assessments. 

224.44  Right  to  administratiTe  offset. 

224.45  Deposit  in  Treasury  of  United  States. 

224.46  CoinproiBise  or  settlement 

224.47  Limitations. 

Audiority:  22  U.S.C  2381;  31  U.&C  3a(H- 
3812. 

S  224.1    Basis  and  purpose. 

(a)  Basis.  This  part  imi^ements  the 
PrograjB  Fraud  Civil  Remedies  Act  of 
1986,  Pub.  L  99-509.  sections  6101-6104. 
100  Stat.  1874  (October  21. 1986).  to  be 
codified  at  31  U.S.C.  3801-3812.  31  U5.C 
3809  of  the  Statute  requires  each 
authority  head  to  promulgate  regulations 
necessary  to  implement  to  provisions  of 
the  statute. 

(b)  Purpose.  This  part  (1)  estabhshes 
administrative  procedures  for  imposing 
civil  penalties  and  assessments  against 
persons  who  auke.  submit,  or  present, 
or  cause  to  be  made,  submitted,  or 
presented,  false,  fictitious,  or  fraudulent 
claims  or  written  statements  to  the 
Agency  for  International  Development 
or  to  its  agents,  and  (2)  specifies  the 
hearing  and  appeal  rights  of  persons 
subject  to  allegations  of  liability  for  such 
penalties  and  assessments. 

1224.2   Definitions. 

A.I.D.  means  the  Agency  for 
International  Development 

ALJ  means  an  Administrative  Law 
Judge  in  the  authority  appointed 
pursuant  to  5  U.S.C.  3105  or  detailed  to 
the  authority  pursuant  to  5  U.S.C.  3344. 


Benefit  means,  in  the  context  of 
"statement."  anything  of  value, 
including  but  not  limited  to  any 
advantage,  preference,  privilege,  license, 
permit,  favorable  decision,  ruling,  status, 
or  loan  guarantee. 

Claim  means  any  request,  demand,  or 
submission — 

(a)  Made  to  A.LD.  for  property, 
services,  or  money  (including  money 
representing  grants,  loans,  insmwice,  or 
benefits); 

(b)  Made  to  a  recipient  of  property, 
services,  or  money  from  A.LD.  or  to  a 
party  to  a  contract  with  AJJ3. — 

(1)  For  property  or  services  if  the 
United  States— 

(i)  Provided  such  property  or  services: 
(ii)  Provided  any  portion  of  the  funds 

for  the  purchase  of  such  property  or 

services;  or 
(iii)  Will  reimburse  such  recipient  or 

party  for  the  purchase  of  such  property 

or  services;  or 

(2)  For  the  payment  of  money 
(including  money  representing  grants, 
loans,  insurance,  or  benefits]  if  the 
United  States — 

(i)  Provided  any  portion  of  the  money 
requested  or  demanded;  or 

(ii)  Will  reimburse  such  recipient  or 
party  for  any  portion  of  the  moaey  paid 
on  such  request  or  demand;  or 

(c)  Made  to  A.I.D.  which  has  the  effect 
of  decreasing  an  obligatioo  to  pay  or 
accoimt  for  property,  services,  or  money. 

Complaint  means  the  administrative 
complaint  served  by  the  reviewing 
official  on  the  defendant  under  i  224.7. 

Defendant  means  any  person  alleged 
in  a  complaint  under  {  224.7  to  be  liable 
for  a  civil  penalty  or  assessment  imder 
S  224.3. 

Government  means  the  United  States 
Government 

Individual  means  a  natural  person. 

Initial  decision  means  the  written 
decision  of  the  ALJ  required  by  S  224.10 
or  \  22A.37,  and  includes  a  revised  mitial 
decision  issued  following  a  remand  or  a 
motion  for  reconsideration. 

Investigating  official  means  the 
Inspector  General  for  A.LD.  or  an  officer 
or  employee  of  the  Office  of  Inspector 
General  designated  by  the  Inspector 
General  and  serving  in  a  position  for 
which  the  rate  of  basic  pay  is  not  less 
than  the  minimum  rate  of  basic  pay  for 
grade  GS-16  under  the  General 
Schedule. 

Knows  or  has  reason  to  kiniw,  means 
that  a  person,  with  respect  to  a  claim  or 
statement — 

(a)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent; 
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(b)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement; 
or 

(c)  Acts  in  reckless  disregard  of  the ' 
truth  or  falsity  of  the  claim  or  statement. 

Makes,  wherever  it  appears,  shall 
include  the  terms  presents,  submits,  and 
causes  to  be  made,  presented,  or 
submitted.  As  the  context  requires, 
making  or  made,  shall  likewise  include 
the  corresponding  forms  of  such  terms. 

Person  means  any  individual, 
partnership,  corporation,  association,  or 
private  organization  and  includes  the 
plural  of  that  term.  i 

Representative  means  an  attorney 
who  is  a  member  in  good  standing  of  the 
bar  of  any  State,  Territory,  or 
possession  of  the  United  States  or  the 
District  of  Columbia  or  the 
Commonwealth  of  Puerto  Rico. 

Reviewing  official  means  the  General 
Counsel  of  A.I.D.  or  his  designee  who  is: 

(a)  Not  subject  to  supervision  by,  or 
required  to  report  to,  the  investigating 
ofTicial; 

(b)  Not  employed  in  the  organizational 
unit  of  A.I.D.  in  which  the  investigating 
official  is  employed;  and 

(c)  Is  serving  in  a  position  for  which 
the  rate  of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade 
GS-16  luider  the  General  Schedule. 

Statement  means  any  representation, 
certification,  affirmation,  document, 
record,  or  accounting  or  bookkeeping 
entry  made — 

(a)  With  respect  to  a  claim  or  to 
obtain  the  approval  or  payment  of  a 
claim  (including  relating  to  eligibility  to 
make  a  claim);  or 

(b)  With  respect  to  (including  relating 
to  eligibility  for) — 

(1)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  with;  or 

(2)  A  grant,  loan,  or  benefit  from, 
A.I.D.,  or  any  State,  political  subdivision 
of  a  State,  or  other  party,  if  the  United 
States  Government  provides  any  portion 
of  the  money  or  property  under  such 
contract  or  for  such  grant,  loan,  or 
benefit,  or  if  the  Government  will 
reimburse  such  State,  political 
subdivision,  or  party  for  any  portion  of 
the  money  or  property  under  such 
contract  or  for  such  grant,  loan,  or 
benefit. 

§220    Basis  for  civH  penalties  and      | 
asaessfnenta. 

(a)  Claims  (1)  Any  person  who  makes 
a  claim  that  the  person  knows  or  has 
reason  to  know — 

(i)  Is  false,  fictitious,  or  fraudulent; 

(ii)  Includes  or  is  supported  by  any 
written  statement  which  asserts  a 
material  fact  which  is  false,  fictitious,  or 
fraudulent; 


(iii)  Includes  or  is  supported  by  any 
written  statement  that — 

(A)  Omits  a  material  fact; 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission;  and 

(C)  Is  a  statement  in  which  the  person 
making  such  statement  has  a  duty  to 
include  such  material  fact;  or 

(iv)  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  as  claimed; 
shall  be  subject,  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law. 
to  a  civil  penalty  of  not  more  than  $5,000 
for  each  such  claim. 

(2)  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 
for  property,  services,  or  money 
constitutes  a  separate  claim. 

(3)  A  claim  shall  be  considered  made 
to  A.I.D..  a  recipient,  or  party  when  such 
claim  is  actually  made  to  an  agent,  fiscal 
intermediary,  or  other  entity,  including 
any  State  or  political  subdivision 
thereof,  acting  for  or  on  behalf  of  A.I.D. 
or  such  recipient  or  party. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
regardless  of  whether  such  property, 
services,  or  money  is  actually  delivered 
or  paid. 

(5)  If  the  Government  has  made  any 
payment  (including  transferred  property 
or  provided  services)  on  a  claim,  a 
person  subject  to  a  civil  penalty  under 
paragraph  (a)(1)  of  this  section  shall 
also  be  subject  to  an  assessment  of  not 
more  than  twice  the  amount  of  such 
claim  or  that  portion  thereof  that  is 
determined  to  be  in  violation  of 
paragraph  (a)(1)  of  this  section.  Such 
assessment  shall  be  in  lieu  of  damages 
sustained  by  the  Government  because  of 
such  claim. 

(b)  Statements.  (1)  Any  person  who 
makes  a  written  statement  that — 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or 

(B)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making  the  statement  had  a  duty 
to  include  in  such  statement;  and 

(ii)  Contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement, 
shall  be  subject,  in  addition  to  any  other 
remedy  and  may  be  prescribed  by  law, 
to  a  civil  penalty  of  not  more  than  $5,000 
for  each  such  statement. 

(2)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement. 

(3)  A  statement  shall  be  considered 
made  to  A.I.D.  when  such  statement  is 
actually  made  to  an  agent,  fiscal 


intermediary,  or  other  entity,  including 
any  State  or  political  subdivision 
thereof,  acting  for  or  on  behalf  of  A.I.D. 

(c)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  liability 
under  this  section. 

(d)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  or  statement 
under  this  section,  each  such  person 
may  be  held  liable  for  a  civil  penalty 
under  this  section. 

(e)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  under  this 
section  on  which  the  Government  has 
made  payment  (including  transferred 
property  or  provided  services),  an 
assessment  may  be  imposed  against  any 
such  person  or  jointly  and  severally 
against  any  combination  of  such 
persons. 

§224.4    investigation. 

(a)  If  an  investigating  official 
concludes  that  a  subpoena  pursuant  to 
the  authority  conferred  by  31  U.S.C. 
3804(a)  is  warranted — 

(1)  The  subpoena  so  issued  shall 
notify  the  person  to  whom  it  is 
addressed  of  the  authority  under  which 
the  subpoena  is  issued,  and  shall 
identify  the  records  of  documents 
sought; 

(2)  The  investigating  official  may 
designate  a  person  to  act  on  his  or  her 
behalf  to  receive  the  documents  sought; 
and 

(3)  The  person  receiving  such 
subpoena  shall  be  required  to  tender  to 
the  investigating  official  or  the  person 
designated  to  receive  the  documents  a 
certification  that  the  documents  sought 
have  been  produced,  or  that  such 
documents  are  not  available  and  the 
reasons  therefore,  or  that  such 
documents,  suitably  identified,  have 
been  withheld  based  upon  the  assertion 
of  an  identified  privilege. 

(b)  If  the  investigating  official 
concludes  that  an  action  under  the 
Program  Fraud  Civil  Remedies  Act  may 
be  warranted,  the  investigating  official 
shall  submit  a  report  containing  the 
findings  and  conclusions  of  such 
investigation  to  the  reviewing  official. 

(c)  Nothing  in  this  section  shall 
preclude  or  limit  an  investigating 
official's  discretion  to  refer  allegations 
directly  to  the  Department  of  Justice  for 
suit  under  the  False  Claims  Act  or  other 
civil  relief,  or  to  defer  or  postpone  a 
report  or  referral  to  the  reviewing 
official  to  avoid  interference  with  a 
criminal  investigation  or  prosecution. 

(d)  Nothing  in  this  section  modifies 
any  responsibility  of  an  investigating 


official  to  report  violations  of  criminal 
law  to  the  Attorney  General. 

§  224.5    Review  by  ttie  reviewing  official. 

(a)  If,  based  on  the  report  of  the 
investigating  official  under  §  224.4(b), 
the  reviewing  official  determines  that 
there  is  adequate  evidence  to  believe 
that  a  person  is  liable  under  §  224.3  of 
this  part,  the  reviewing  official  shall 
transmit  to  the  Attorney  General  a 
written  notice  of  the  reviewing  official's 
intention  to  issue  a  complaint  under 

§  224.7. 

(b)  Such  notice  shall  include — 

(1)  A  statement  of  the  reviewing 
official's  reasons  for  issuing  a  complaint; 

(2)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
liability; 

(3)  A  description  of  the  claims  or 
statements  upon  which  the  allegations 
of  liabihty  are  based; 

(4)  An  estimate  of  the  amount  of 
money  or  the  value  of  property,  services, 
or  other  benefits  requested  or  demanded 
in  violation  of  §  224.3  of  this  part; 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  that  may  relate 
to  the  claims  or  statements  known  by 
the  reviewing  official  or  the 
investigating  official;  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments. 

§  224.6    Prerequisites  for  Issuing  a 
complaint 

(a)  The  reviewing  official  may  issue  a 
complaint  under  224.7  only  if: 

(1)  The  Department  of  Justice 
approves  the  issuance  of  a  complaint  in 
a  written  statement  described  in  31 
U.S.C.  3803(b)(1);  and 

(2)  In  the  case  of  allegations  of 
liability  under  S  224.3(a)  with  respect  to 
a  claim,  the  reviewing  official 
determines  that,  with  respect  to  such 
claim  or  a  group  of  related  claims 
submitted  at  the  same  time  such  claim  is 
submitted  (as  defined  in  paragraph  (b) 
of  this  section),  the  amount  of  money  or 
the  value  of  property  or  services 
demanded  or  requested  in  violation  of 

§  224.3(a)  does  not  exceed  $150,000. 

(b)  For  the  purposes  of  this  section,  a 
related  group  of  claims  submitted  at  the 
same  time  shall  include  only  those 
claims  arising  from  the  same  transaction 
[e.g.,  grant,  loan,  application,  or 
contract)  that  are  submitted 
simultaneously  as  part  of  a  single 
request,  demand,  or  submission. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  reviewing 
official's  authority  to  join  in  a  single 
complaint  against  a  person  claims  that 
are  unrelated  or  were  not  submitted 


simultaneously,  regardless  of  the 
amount  of  money,  or  the  value  of 
property  or  services,  demanded  or 
requested. 

§224.7    Complaint 

(a)  On  or  after  the  date  the 
Department  of  Justice  approves  the 
issuance  of  a  complaint  in  accordance 
with  31  U.S.C.  3803(b)(1),  the  reviewing 
official  may  serve  a  complaint  on  the 
defendant,  as  provided  in  §  224.8. 

(b)  The  complaint  shall  state: 

(1)  Allegations  of  liability  against  the 
defendant,  including  the  statutory  basis 
for  liability,  an  identification  of  the 
claims  or  statements  that  are  the  basis 
for  the  alleged  liability,  and  the  reasons 
why  liability  allegedly  arises  from  such 
claims  or  statements; 

(2)  The  maximum  amount  of  penalties 
and  assessments  for  which  the 
defendant  may  be  held  liable; 

(3)  Instructions  for  filing  an  answer  to 
request  a  hearing,  including  a  specific 
statement  of  the  defendant's  right  to 
request  a  hearing  by  filing  an  answer 
and  to  be  represented  by  a 
representative;  and 

(4)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will  result  in  the  imposition  of 
the  maximimi  amount  of  penalties  and 
assessments  without  right  to  appeal,  as 
provided  in  §  224.10. 

(c)  At  the  same  time  the  reviewing 
official  serves  the  complaint,  he  or  she 
shall  serve  the  defendant  with  a  copy  of 
these  regulations. 

§224.8    Service  of  complaint 

(a)  Service  of  a  complaint  must  be 
made  by  certified  or  registered  mail  or 
by  delivery  in  any  manner  authorized  by 
Rule  4(d)  of  the  Federal  Rules  of  Civil 
Procedure.  Service  is  complete  upon 
receipt. 

(b)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by: 

(1)  Affidavit  of  the  individual  serving 
the  complaint  by  delivery; 

(2)  A  United  States  Postal  Service 
return  receipt  card  acknowledging 
receipt;  or 

(3)  Written  acknowledgment  of  receipt 
by  the  defendant  or  his  representative. 

§  224.9    Answer. 

(a)  The  defendant  may  request  a 
hearing  by  filing  an  answer  with  the 
reviewing  official  within  30  days  of 
service  of  the  complaint.  An  answer 
shall  be  deemed  to  be  a  request  for 
hearing. 

(b)  In  the  answer,  the  defendant: 


(1)  Shall  admit  or  deny  each  of  the 
allegations  of  liability  made  in  the 
complaint; 

(2)  Shall  state  any  defense  on  which 
the  defendant  intends  to  rely; 

(3)  May  state  any  reasons  why  the 
defendant  contends  that  the  penalties 
and  assessments  should  be  less  than  the 
statutory  maximum;  and 

(4)  Shall  state  the  name,  address,  and 
telephone  number  of  the  person 
authorized  by  the  defendant  to  act  as 
defendant's  representative,  if  any. 

(c)  If  the  defendant  is  unable  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section  within  the 
time  provided,  the  defendant  may, 
before  the  expiration  of  30  days  from 
service  of  the  complaint,  file  with  the 
reviewing  official  a  general  answer 
denying  liability  and  requesting  a 
hearing,  and  a  request  for  an  extension 
of  time  within  which  to  file  an  answer 
meeting  the  requirements  of  paragraph 
(b)  of  this  section.  The  reviewing  official 
shall  file  promptly  with  the  ALJ  the 
complaint,  the  general  answer  denying 
liability,  and  the  request  for  an 
extension  of  time  as  provided  in 
i  224.11.  For  good  cause  shown,  the  AL) 
may  grant  the  defendant  up  to  30 
additional  days  within  which  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section. 

§224.10    Default  upon  failure  to  file  an 


(a)  If  the  defendant  does  not  file  an 
answer  within  the  time  prescribed  in 
9  224.9(a),  the  reviewing  official  may 
refer  the  complaint  to  the  AL). 

(b)  Upon  the  referral  of  the  complaint, 
the  ALJ  shall  promptly  serve  on 
defendant  in  the  manner  prescribed  in 

i  224.8,  a  notice  that  an  initial  decision 
will  be  issued  under  this  section. 

(c)  The  ALJ  shall  assume  the  facts 
alleged  in  the  complaint  to  be  true,  and. 
if  such  facts  establish  liability  under 

§  224.3,  the  ALJ  shall  issue  an  initial 
decision  imposing  the  maximum  amount 
of  penalties  and  assessments  allowed 
under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer,  the  defendant  waives  any  right 
to  further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 
(c)  of  this  section,  and  the  initial 
decision  shall  become  final  and  binding 
upon  the  parties  30  days  after  it  is 
issued. 

(e)  If,  before  such  an  initial  decision 
becomes  final,  the  defendant  files  a 
motion  with  the  ALJ  seeking  to  reopen 
on  the  grounds  that  extraordinary 
circumstances  prevented  the  defendant 
from  filing  an  answer,  the  initial 
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decision  shall  be  stayed  pending  the 
ALJ's  decision  on  the  motion. 

(f)  If.  on  such  motion,  the  defendant 
can  demonstrate  extraordinary 
circumstances  excusing  the  failure  to  file 
a  timely  answer  the  ALJ  shall  withdraw 
the  initial  decision  in  paragraph  (c)  of 
this  section,  if  such  a  decision  has  been 
issued,  and  shall  grant  the  defendant  an 
opportunity  to  answer  the  complaint. 

(g)  A  decision  of  the  ALJ  denying 
defendant's  motion  under  paragraph  (e) 
of  this  section  is  not  subject  to 
reconsideration  under  §  224.38. 

(h)  The  defendant  may  appeal  to  the 
A.l.D.  Administrator  the  decision 
denying  a  motion  to  reopen  by  filing  a 
notice  of  appeal  with  the  A.l.D. 
Administrator  within  15  days  after  the 
ALJ  denies  the  motion.  The  timely  filing 
of  a  notice  of  appeal  shall  stay  the  initial 
decision  until  the  A.ID.  Administrator 
decides  the  issue. 

(i)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  A.l.D. 
Administrator,  the  ALJ  shall  forward  the 
record  of  the  proceeding  to  the  A.l.D. 
Administrator. 

(j)  The  A.I.D.  Administrator  shall 
decide  expeditiously  whether 
extraordinary  circumstances  excuse  the 
defendant's  failure  to  file  a  timely 
answer  based  solely  on  the  record 
before  the  ALJ. 

(k)  If  the  A.l.D.  Administrator  decides 
that  extraordinary  circumstances 
excused  the  defendant's  failure  to  file  a 
timely  answer,  the  A.l.D.  Administrator 
shall  remand  the  case  to  the  ALJ  with 
instructions  to  grant  the  defendant  an 
opportunity  to  answer. 

[1)  If  the  A.I.D.  Administrator  decides 
that  the  defendant's  failure  to  file  a 
timely  answer  is  not  excused,  the  A.l.D. 
Administrator  shall  reinstate  the  initial 
decision  of  the  ALJ,  which  shall  become 
final  and  binding  upon  the  parties  30 
days  after  the  A.l.D.  Administrator 
issues  such  decision.  I 


§224.11    Retarralof 
tothtALJ. 
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Upon  receipt  of  an  answer,  the 
reviewing  official  shall  file  the 
complaint  and  answer  with  the  ALJ. 

§224.12    Notic*  Of  Iwaring. 

(a)  When  the  ALJ  receives  the 
complaint  and  answer,  the  ALJ  shall 
promptly  serve  a  notice  of  hearing  upon 
the  defendant  in  the  manner  prescribed 
by  §  224.8.  At  the  same  time,  the  AL] 
shall  send  a  copy  of  such  notice  to  the 
representative  for  the  Government. 

(b)  Such  notice  shall  include: 

(1)  The  tentative  time  and  place,  and 
the  nature  of  the  hearing: 

(2)  The  legal  authority  and  jurisdiction 
under  which  the  hearing  is  to  be  held; 


(3)  The  matters  of  fact  and  law  to  be 
asserted; 

(4)  A  description  of  the  procedures  for 
the  conduct  of  the  hearing; 

(5)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
Government  and  of  the  defendant,  if 
any:  and 

(6)  Such  other  matters  as  the  ALJ 
deems  appropriate. 

§224.13    PartiM  to  the  hMring. 

(a)  The  parties  to  the  hearing  shall  be 
the  defendant  and  A.l.D. 

(b)  Pursuant  to  31  U.S.C.  3730(c)(5).  a 
private  plaintiff  under  the  False  Claims 
Act  may  participate  in  these 
proceedings  to  the  extent  authorized  by 
the  provisions  of  that  Act. 

§224.14    Separation  of  functions. 

(a)  The  investigating  official,  the 
reviewing  official,  and  any  employee  or 
agent  of  A.l.D.  who  takes  part  in 
investigating,  preparing,  or  presenting  a 
particular  case  may  not,  in  such  case  or 
a  factually  related  case: 

(1)  Participate  in  the  hearing  as  the 
ALJ: 

(2)  Participate  or  advise  in  the  initial 
decision  or  the  review  of  the  initial 
decision  by  the  A.I.D.  Administrator, 
except  as  a  witness  or  representative  in 
public  proceedings;  or 

(3)  Make  the  collection  of  penalties 
and  assessments  under  31  U.S.C.  3806.   • 

(b)  The  ALJ  shall  not  be  responsible 
to.  or  subject  to,  the  supervision  or 
direction  of  the  investigating  official  or 
the  reviewing  official. 

(c)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  representative  for 
the  Government  may  be  employed 
anywhere  in  A.I.D..  including  in  the 
offices  of  either  the  investigating  official 
or  the  reviewing  official 

§224.15    Ex  parte  contacts. 

No  party  or  person  (except  employees 
of  the  ALJ's  office)  shall  communicate  in 
any  way  with  the  ALJ  on  any  matter  at 
issue  in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 

§  224.16    Disqualification  of  reviewing 
official  or  AU. 

(a)  A  reviewing  official  or  ALJ  in  a 
particular  case  may  disqualify  himself 
or  herself  at  any  time. 

(b)  A  party  may  file  with  the  ALJ  a 
motion  for  disqualification  of  a 
reviewing  official  or  ALJ.  Such  motion 
shall  be  accompanied  by  an  affidavit 
alleging  personal  bias  or  other  reason 
for  disqualification. 


(c)  Such  motion  and  affidavit  shall  be 
filed  promptly  upon  the  party's 
discovery  of  reasons  requiring 
disqualiHcation.  or  such  objections  shall 
be  deemed  waived. 

(d)  Such  affidavit  shall  state  specific 
facts  that  support  the  party's  belief  that 
personal  bias  or  other  reason  for 
disqualification  exists  and  the  lime  and 
circumstances  of  the  party's  discovery 
of  such  facts.  It  shall  be  accompanied  by 
a  certificate  of  the  representative  of 
record  that  it  is  made  in  good  faith. 

(e)  Upon  the  filing  of  such  a  motion 
and  affidavit,  the  ALJ  shall  proceed  no 
further  in  the  case  until  he  or  she 
resolves  the  matter  of  disqualification  in 
accordance  with  paragraph  (f)  of  this 
section. 

(f)(1)  If  the  ALJ  determines  that  the 
reviewing  official  is  disqualified,  the  ALJ 
shall  dismiss  the  complaint  without 
prejudice. 

(2)  If  the  ALJ  disqualifies  himself  or 
herself,  the  case  shall  be  reassigned 
promptly  to  another  ALJ. 

(3)  If  the  ALJ  denies  a  motion  to 
disqualify,  the  A.l.D.  Administrator  may 
determine  the  matter  only  as  part  of  his 
or  her  review  of  the  initial  decision  upon 
appeal,  if  any. 

§  224.17    Rights  of  parties. 

Except  as  otherwise  limited  by  this 
part,  all  parties  may: 

(a)  Be  accompanied,  represented,  and 
advised  by  a  representative; 

(b)  Participate  in  any  conference  held 
by  the  ALJ: 

(c)  Conduct  discovery; 

(d)  Agree  to  stipulations  of  fact  or 
law,  which  shall  be  made  part  of  the 
record; 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(f)  Present  and  cross-examine 
witnesses; 

(g)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  ALJ:  and 

(h)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  after  the  hearing. 

§224.ie    Authority  Of  the  AU. 

(a)  The  ALJ  shall  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 
order,  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  The  ALJ  may: 

(1)  Set  and  change  the  date,  time,  and 
place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 


matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Adminster  oaths  and  affirmations: 

(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings: 

(6)  Rule  on  motions  and  other 
procedural  matters; 

(7)  Regulate  the  scope  and  timing  of 
discovery; 

(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties; 

(9)  Examine  witnesses; 

(10)  Receive,  rule  on,  exclude,  or  limit 
evidence; 

(11)  Upon  motion  of  a  party,  take 
official  notice  of  facts: 

(12)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
issue  of  material  fact: 

(13)  Conduct  any  conference, 
argument,  or  hearing  on  motions  in 
person  or  by  telephone:  and 

(14)  Exercise  such  other  authority  as 
is  necessary  to  carry  out  the 
responsibilities  of  the  ALJ  under  this 
part. 

(c)  The  ALJ  does  not  have  the 
authority  to  find  Federal  statutes  or 
regulations  invalid. 

§  224. 1 9    Prehearing  conferences. 

(a)  The  ALJ  may  schedule  prehearing 
conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
AL)  shall  schedule  at  least  one 
prehearing  conference  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  The  ALJ  may  use  prehearing 
conferences  to  discuss  the  following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement: 

(3)  Stipulations  and  admissions  of  fact 
or  as  to  the  contents  and  authenticity  of 
documents: 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record: 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  only  documentary  evidence 
(subject  to  the  objection  of  other  parties) 
and  written  argument: 

(6)  Limitation  of  the  number  of 
witnesses: 

(7)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits; 

(8)  Discovery: 

(9)  The  time  and  place  for  the  hearing; 
and 

(10)  Such  other  matters  as  may  tend  to 
expedite  the  fair  and  just  disposition  of 
the  proceedings. 


(d)  The  ALJ  shall  issue  an  order 
containing  all  matters  agreed  upon  by 
the  parties  or  ordered  by  the  ALJ  at  a 
prehearing  conference. 

§  224.20    Disclosure  of  documents. 

(a)  Upon  written  request  to  the 
reviewing  official,  the  defendent  may 
review  any  relevant  and  material 
documents,  transcripts,  records,  and 
other  materials  that  relate  to  the 
allegations  set  out  in  the  complaint  and 
upon  which  the  findings  and  conclusions 
of  the  investigating  official  under 

§  224.4(b)  are  based,  unless  such 
documents  are  subject  to  a  privilege 
under  Federal  law.  Upon  payment  of 
fees  for  duplication,  the  defendant  may 
obtain  copies  of  such  documents. 

(b)  Upon  written  request  to  the 
reviewing  official,  the  defendant  also 
may  obtain  a  copy  of  all  exculpatory 
information  in  the  possession  of  the 
reviewing  official  or  investigating 
official  relating  to  the  allegations  in  the 
complaint,  even  if  it  is  contained  in  a 
document  that  would  otherwise  be 
privileged.  If  the  document  would 
otherwise  be  privileged,  only  that 
portion  containing  exculpatory 
information  must  be  disclosed. 

(c)  The  notice  sent  to  the  Attorney 
General  from  the  reviewing  official  as 
described  in  §  224.5  is  not  discoverable 
under  any  circumstances. 

(d)  The  defendant  may  file  a  motion  to 
compel  disclosure  of  the  documents 
subject  to  the  provisions  of  this  section. 
Such  a  motion  may  only  be  filed  with 
the  ALJ  following  the  filing  of  an  answer 
pursuant  to  §  224.9. 

§224.21    Discovery. 

(a)  The  following  types  of  discovery 
are  authorized: 

(1)  Requests  for  production  of 
documents  for  inspection  and  copying; 

(2)  Requests  for  admissions  of  the 
authenticity  of  any  relevant  document  or 
the  truth  of  any  relevant  fact: 

(3)  Written  interrogatories;  and 

(4)  Depositions. 

(b)  For  the  purpose  of  this  section  and 
§  224.22  and  §  224.23.  the  term 
"documents"  includes  information, 
documents,  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
documentary  evidence.  Nothing 
contained  herein  shall  be  interpreted  to 
require  the  creation  of  a  document. 

(c)  Unless  mutually  agreed  to  by  the 
parties,  discovery  is  available  only  as 
ordered  by  the  ALJ.  The  ALJ  shall 
regulate  the  timing  of  discovery. 

(d)  Motions  for  Discovery.  (1)  A  party 
seeking  discovery  may  file  a  motion 
with  the  AL).  Such  a  motion  shall  be 
accompanied  by  a  copy  of  the  requested 
discovery,  or  in  the  case  of  depositions, 


a  summary  of  the  scope  of  the  proposed 
deposition. 

(2)  Within  ten  days  of  service  a  party 
may  file  an  opposition  to  the  motion 
and/or  a  motion  for  protective  order  as 
provided  in  §  224.24. 

(3)  The  ALJ  may  grant  a  motion  for 
discovery  only  if  he  finds  that  the 
discovery  sought: 

(i)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  consideration  of  the 
issues; 

(ii)  Is  not  unduly  costly  or 
burdensome; 

(iii)  Will  not  unduly  delay  the 
proceeding;  and 

(iv)  Does  not  seek  privileged 
information. 

(4)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovery. 

(5)  The  ALJ  may  grant  discovery 
subject  to  a  protective  order  under 
§  224.24. 

(e)  Deposition.  (1)  If  a  motion  for 
deposition  is  granted,  the  ALJ  shall  issue 
a  subpoena  for  the  deponent,  which  may 
require  the  deponent  to  produce 
documents.  The  subpoena  shall  specify 
the  time  and  place  at  which  the 
deposition  will  be  held. 

(2)  The  party  seeking  to  depose  shall 
serve  the  subpoena  in  the  manner 
prescribed  in  §  224.8. 

(3)  The  deponent  may  file  with  the 
ALJ  a  motion  to  quash  the  subpoena  or  a 
motion  for  a  protective  order  within  ten 
days  of  service. 

(4)  The  party  seeking  to  depose  shall 
provide  for  the  taking  of  a  verbatim 
transcript  of  the  deposition  which  it 
shall  make  available  to  all  other  parties 
for  inspection  and  copying. 

(f)  Each  party  shall  bear  its  own  costs 
of  discovery. 

§224.22    Exchange  Of  witness  lists, 
statements  and  exhibits. 

(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  may  be  ordered 
by  the  ALJ,  the  parties  shall  exchange 
witness  lists,  copies  of  prior  statements 
of  proposed  witnesses,  copies  of 
proposed  hearing  exhibits,  including 
copies  of  any  written  statements  that 
the  party  intends  to  offer  in  lieu  of  live 
testimony  in  accordance  with 

§  224.33(b).  At  the  time  the  above 
documents  are  exchanged,  any  party 
that  intends  to  rely  on  the  transcript  of 
deposition  testimony  in  lieu  of  live 
testimony  at  the  hearing,  if  permitted  by 
the  ALJ.  shall  provide  each  party  with  a 
copy  of  the  specific  pages  of  the 
transcript  it  intends  to  introduce  into 
evidence. 

(b)  If  a  party  objects,  the  AL)  shall  not 
admit  into  evidence  the  testimony  of 
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any  witness  whose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  the  opposing  party  as 
provided  above  unless  the  AL]  finds 
good  cause  for  the  failure  or  that  there  is 
no  prejudice  to  the  objecting  party, 
(c)  Unless  another  party  objects 
within  the  time  set  by  the  AL], 
documents  exchanged  in  accordance 
with  paragraph  (a)  of  this  section  shall 
be  deemed  to  be  authentic  for  the 
purpose  of  admissibility  at  the  hearing. 

9224^    Subpoenas  for  attendance  at 


(a)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  ALI  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  documents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  therefore  not  less 
than  15  days  before  the  date  flxed  for 
the  hearing  unless  otherwise  allowed  by 
the  AL]  for  good  cause  shown.  Such 
request  shall  specify  any  documents  to 
be  produced  and  shall  designate  the 
witnesses  and  describe  the  address  and 
location  thereof  with  su^icient 
particularity  to  permit  such  witnesses  to 
be  found. 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is  to 
appear  and  any  documents  the  witness 
is  to  produce. 

(e)  The  party  seeking  the  subpoena 
shall  serve  it  in  the  manner  prescribed 
in  S  Z2A.B.  A  subpoena  on  a  party  or 
upon  an  individual  under  the  control  of 
a  party  may  be  served  by  first-class 
mail. 

(f)  A  party  or  individual  to  whom  the 
subpoena  is  directed  may  file  with  the 
AL]  a  motion  to  quash  the  subpoena 
within  ten  days  after  service  or  on  or 
before  the  time  specified  in  the 
subpoena  for  compliance  if  it  is  less 
than  ten  days  after  service. 


S  224^4    Protective  order. 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  an  opposing  party 
or.  with  respect  to  the  hearing,  seeking 
to  limit  the  availability  or  disclosure  of 
evidence. 

(b)  In  issuing  a  protective  order,  the 
AL|  may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or  expense, 
including  one  or  more  of  the  following: 

(1)  That  the  discovery  not  be  had; 


(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place; 

(3)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested: 

(4)  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(5)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  AL]; 

(6)  That  the  contents  of  discovery  or 
evidence  be  sealed; 

[7]  That  a  deposition  after  being 
sealed  be  opened  only  by  order  of  the 
AL]: 

(8)  That  a  trade  secret  or  other 
conHdential  research,  development, 
commercial  information,  or  facts 
pertaining  to  any  criminal  investigation, 
proceeding  or  other  administrative 
investigation  not  be  disclosed  or  be 
disclosed  only  in  a  designated  way;  or 

(9)  That  the  parties  simultaneously  file 
specified  documents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  AL|. 

§224.25    Fees. 

The  party  requesting  a  subpoena  shall 
pay  the  cost  of  the  fee  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  tiie  United  States  District 
Court.  A  check  for  witness  fees  and 
mileage  shall  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  A.I.D.,  a 
check  for  witness  fees  and  mileage  need 
not  accompany  the  subpoena. 

§  224^    Form,  fUing  and  service  of 
papers. 

(a)  Form.  (1)  Documents  filed  with  the 
AL]  shall  include  an  original  and  two 
copies. 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
case  number  assigned  by  the  AL],  and  a 
designation  of  the  paper  (e.g.,  motion  to 
quash  subpoena). 

(3)  Every  pleading  and  paper  shall  be 
signed  by.  and  shall  contain  the  address 
and  telephone  number  of  the  party  or 
the  person  on  whose  behalf  the  paper 
was  filed,  or  his  or  her  representative.    - 

(4)  Papers  are  considered  filed  when 
they  are  mailed.  Date  of  mailing  may  be 
established  by  a  certificate  from  the 
party  or  its  representative  or  by  proof 
that  the  document  was  sent  by  certified 
or  registered  mail. 

(b)  Service.  A  party  filing  a  document 
with  the  AL]  shall,  at  the  time  of  filing, 
serve  a  copy  of  such  document  on  every 
other  party.  Service  upon  any  party  of 


any  document  other  than  these  required 
to  be  served  as  prescribed  in  §  224.8, 
shall  be  made  by  delivering  a  copy  or  by 
placing  a  copy  of  the  document  in  the 
United  States  mail,  postage  prepaid  and 
addressed,  to  the  party's  last  known 
address.  When  a  party  is  represented  by 
a  representative,  service  shall  be  made 
upon  such  representative  in  lieu  of  the 
actual  party. 

(c)  Proof  of  service.  A  cerUficate  of 
the  individual  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  manner  of  service,  shall  be 
proof  of  service. 

§224.27    Computation  of  time. 

(a)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act.  event,  or  default,  and 
includes  the  last  day  of  the  period, 
unless  it  is  a  Saturday.  Sunday,  or  legal 
holiday  observed  by  the  Federal 
government,  in  which  event  it  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed  is 
less  than  seven  days,  intermediate 
Saturdays,  Sundays,  and  legal  holidays 
observed  by  the  Federal  government 
shall  be  excluded  from  the  computation. 

(c)  Where  a  document  has  been 
served  or  issued  by  placing  it  in  the 
mail,  an  additional  five  days  will  be 
added  to  the  time  permitted  for  any 
response. 

§224^8    lyiotions. 

(a)  Any  application  to  the  AL]  for  an 
order  or  ruling  shall  be  by  motion. 
Motions  shall  state  the  relief  sought,  the 
authority  relied  upon,  and  the  facts 
alleged,  and  shall  be  filed  with  the  AL] 
and  served  on  all  other  parties. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  the  hearing, 
all  motions  shall  be  in  writing.  The  AL] 
may  require  that  oral  motions  be 
reduced  to  writing. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  times  as 
may  be  fixed  by  the  AL],  any  party  may 
file  a  response  to  such  motion. 

(d)  The  AL]  may  not  grant  a  written 
motion  before  the  time  for  filing 
responses  thereto  has  expired,  except 
upon  consent  of  the  parties  or  following 
a  hearing  on  the  motion,  but  may 
overrule  or  deny  such  motion  without 
awaiting  a  response. 

(e)  The  AL]  shall  make  a  reasonable 
effort  to  dispose  of  all  outstanding 
motions  prior  to  the  beginning  of  the 
hearing. 


§224.29    Sanctions. 

(a)  The  AL]  may  sanction  a  person, 
including  any  party  or  representative 
for: 

(1)  Failing  to  comply  with  an  order, 
rule,  or  procedure  governing  the 
proceeding; 

(2)  Failing  to  prosecute  or  defend  an 
action;  or 

(3)  Engaging  in  other  misconduct  that 
Interferes  with  the  speedy,  orderly,  or 
fair  conduct  of  the  hearing. 

(b)  Any  such  sanction,  including  but 
not  limited  to  those  listed  in  paragraphs 
(c),  (d).  and  (e)  of  this  secfion.  shall 
reasonably  relate  to  the  severity  and 
nature  of  the  failure  or  misconduct. 

(c)  When  a  party  fails  to  comply  with 
an  order,  including  an  order  for  taking  a 
deposition,  the  production  of  evidence 
within  the  party's  control,  or  a  request 
for  admission,  the  AL]  may: 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought; 

(2)  In  the  case  of  requests  for 
admission,  deem  each  matter  of  which 
an  admission  is  requested  to  be 
admitted; 

(3)  Prohibit  the  party  failing  to  comply 
with  such  order  fix>m  introducing 
evidence  concerning,  or  otherwise 
relying  upon,  testimony  relating  to  the 
information  sought:  and 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  such  request 

(d)  If  a  party  fails  to  prosecute  or 
defend  an  action  under  this  part 
commenced  by  service  of  a  notice  of 
hearing,  the  AL]  may  dismiss  the  action 
or  may  issue  an  initial  decision  imposing 
penalties  and  assessments. 

(e)  The  AL]  may  refuse  to  consider 
any  motion,  request,  response,  brief  or 
other  document  which  is  not  filed  in  a 
timely  fashion. 

§224.30    The  hearing  and  iMirden  of  proof. 

(a)  The  AL]  shall  conduct  a  hearing  on 
the  record  in  order  to  determine  whether 
the  defendant  is  liable  for  a  civil  penalty 
or  assessment  under  §  224.3,  and  if  so, 
the  appropriate  amount  of  any  such  civil 
penalty  or  assessment  considering  any 
aggravating  or  mitigating  factors. 

(b)  A.I.D.  shall  prove  defendant's 
liability  and  any  aggravating  factors  by 
a  preponderance  of  the  evidence. 

(c)  The  defendant  shall  prove  any 
affirmative  defenses  and  any  mitigating 
factors  by  a  preponderance  of  the 
evidence. 

(d)  The  hearing  shall  be  open  to  the 
public  unless  otherwise  ordered  by  the 
AL]  for  good  cause  shown. 


§  224.31    Determining  tt>e  amount  of 
penalties  and  assessments. 

(a)  In  determining  an  appropriate 
amount  of  civil  penalties  and 
assessments,  the  AL]  and  the  A.I.D. 
Administrator,  upon  appeal,  should 
evaluate  any  circumstances  that 
mitigate  or  aggravate  the  violation  and 
should  articulate  in  their  opinions  the 
reasons  that  support  the  penalties  and 
assessments  they  impose.  Because  of  the 
intangible  costs  of  fraud,  the  expense  of 
investigating  such  conduct,  and  the  need 
to  deter  others  who  might  be  similarly 
tempted,  ordinarily  double  damages  and 
a  significant  civil  penalty  should  be 
imposed. 

(b]  Although  not  exhaustive,  the 
following  factors  are  among  those  that 
may  influence  the  AL]  and  the  A.I.D. 
Administrator  in  determining  the 
amount  of  penalties  and  assessments  to 
impose  with  respect  to  the  misconduct 
(i.e..  the  false,  fictitious,  or  fraudulent 
claims  or  statements)  charged  in  the 
complaint 

(1)  The  number  of  false,  fictitious,  or 
fraudulent  claims  or  statements; 

(2)  The  time  period  over  which  such 
claims  or  statements  were  made: 

(3)  The  degree  of  the  defendant's 
culpability  with  respect  to  the 
misconduct 

(4)  The  amount  of  money  or  the  value 
of  the  property,  services,  or  benefit 
falsely  claimed; 

(5)  The  value  of  the  Government's 
actual  loss  as  a  result  of  the  misconduct, 
including  foreseeable  consequential 
damages  and  the  costs  of  investigation; 

(6]  The  relationship  of  the  amount 
imposed  as  civil  penalties  to  the  amount 
of  the  Government's  loss: 

(7)  The  potential  or  actual  impact  of 
the  misconduct  upon  national  defense, 
public  health  or  safety,  or  public 
confidence  in  the  management  of 
Government  programs  and  operations, 
including  particularly  the  impact  on  the 
intended  beneficiaries  of  such  programs; 

(8)  Whether  the  defendant  has 
engaged  in  a  pattern  of  the  same  or 
similar  misconduct; 

(9)  Whether  the  defendant  attempted 
to  conceal  the  misconduct; 

(10)  The  degree  to  which  the 
defendant  has  involved  others  in  the 
misconduct  or  in  concealing  it 

(11)  Where  the  misconduct  of 
employees  or  agents  is  imputed  to  the 
defendant  the  extent  to  which  the 
defendant's  practices  fostered  or 
attempted  to  preclude  such  misconduct; 

(12)  Whether  the  defendant 
cooperated  in  or  obstructed  an 
investigation  of  the  misconduct 

(13)  Whether  the  defendant  assisted 
in  identifying  and  prosecuting  other 
wrongdoers; 


(14)  The  complexity  of  the  program  or 
transaction,  and  the  degree  of  the 
defendant's  sophistication  with  respect 
to  it.  including  the  extent  of  defendant's 
prior  participation  in  the  program  or  in 
similar  transactions; 

(15)  Whether  the  defendant  has  been 
found,  in  any  criminal,  civil,  or 
administrative  proceeding,  to  have 
engaged  in  similar  misconduct  or  to 
have  dealt  dishonestly  with  the 
Government  of  the  United  States  or  of  a 
State,  directly  or  indirectly;  and 

(16)  The  need  to  deter  the  defendant 
and  others  from  engaging  in  the  same  or 
similar  misconduct 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  AL]  or  the  A.LD. 
Administrator  from  considering  any 
other  factors  that  in  any  given  case  may 
mitigate  or  aggravate  the  offense  for 
which  penalties  and  assessments  are 
imposed. 

§224.32    Location  of  hearing. 

(a)  The  hearing  may  be  held: 

(1)  In  any  judicial  district  of  the 
United  States  in  which  the  defendant 
resides  or  transacts  business; 

(2)  In  any  judicial  district  of  the 
United  States  in  which  the  claim  or 
statement  in  issue  was  made;  or 

(3)  In  such  other  place  as  may  be 
agreed  upon  by  the  defendant  and  the 
AL). 

(b)  Each  party  shall  have  the 
opportunity  to  present  argument  with 
respect  to  the  location  of  the  hearing. 

(c)  The  hearing  shall  be  held  at  the 
place  and  at  the  time  ordered  by  the 
AL]. 

§224.33    Witnesses. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  the 
hearing  shall  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  At  the  discretion  of  the  AL], 
testimony  may  be  admitted  in  the  form 
of  a  written  statement  or  deposition. 
Any  such  written  statement  must  be 
provided  to  all  other  parties  along  with 
the  last  known  address  of  such  witness, 
in  a  manner  which  allows  sufficient  time 
for  other  parties  to  subpoena  such 
witness  for  cross-examination  at  the 
hearing.  Prior  written  statements  of 
witnesses  proposed  to  testify  at  the 
hearing  and  deposition  transcripts  shall 
be  exchanged  as  provided  in  §  224.22(a). 

(c)  The  AL]  shall  exercise  reasonable 
control  over  the  mode  and  order  of 
interrogating  witnesses  and  presenting 
evidence  so  as  to— 

(1)  Make  the  interrogation  and 
presentation  effective  for  the 
ascertainment  of  the  truth. 
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(2)  Avoid  needless  consumption  df 
time,  and  I 

|3)  Protect  witnesses  from  harassment 
or  undue  embarrassment. 

(d)  The  AL|  shall  permit  the  parties  to 
conduct  such  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts. 

(e)  At  the  discretion  of  the  ALJ,  a 
witness  may  be  cross-examined  on 
matters  relevant  to  the  proceeding 
without  regard  to  the  scope  of  his  or  her 
direct  examination.  To  the  extent 
permitted  by  the  ALJ  cross-examination 
on  matters  outside  the  scope  of  direct 
examination  shall  be  conducted  in  the 
manner  of  direct  examination  and  may 
proceed  by  leading  questions  only  if  the 
witness  is  a  hostile  witness,  an  adverse 
party,  or  a  witness  identified  with  an 
adverse  party. 

(f)  Upon  motion  of  any  party,  the  ALJ 
shall  order  witnesses  excluded  so  that 
they  cannot  hear  the  testimony  of  other 
witnesses.  This  rule  does  not  authorize 
exclusion  of:  l 

(1)  A  party  who  is  an  individual;  | 

(2)  In  the  case  of  a  party  that  is  not  an 
individual,  an  officer  or  employee  of  the 
party  appearing  for  the  entity  pro  se  or 
designated  by  the  party's  representative; 
or 

(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  the  Government 
engaged  in  assisting  the  representative 
for  the  Government. 

$224.34    Evidence. 

(a)  The  ALJ  shall  determine  the 
admissibility  of  evidence. 

(b)  Except  as  provided  in  this  part,  the 
ALJ  shall  not  be  bound  by  the  Federal 
Rules  of  Evidence.  However,  the  ALJ 
may  apply  the  Federal  Rules  of 
Evidence,  where  appropriate,  e  g..  |o 
exclude  unreliable  evidence. 

(c)  The  ALJ  shall  exclude  irrelevant 
and  immaterial  evidence. 

(d)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Although  relevant,  evidence  may 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(f)  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
inadmissible  to  the  extent  provided  in 
Rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  ALJ  shall  permit  the  parties  to 
introduce  rebuttal  witnesses  and 
evidence. 


(h)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  all  parlies, 
unless  otherwise  ordered  by  the  ALJ 
pursuant  to  §  224.24. 

§  224.35    The  record. 

(a)  The  hearing  will  be  recorded  and 
transcribed.  Transcripts  may  be 
obtained  following  the  hearing  from  ALJ 
at  a  cost  not  to  exceed  the  actual  cost  of 
duplication. 

(b)  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing,  all  papers  and  requests  filed 
in  the  proceeding  constitute  the  record 
for  the  decision  by  the  ALJ  and  the 
A.I.D.  Administrator. 

(c)  The  record  of  the  hearing  may  be 
inspected  and  copied  (upon  payment  of 
a  reasonable  fee)  by  anyone,  unless 
otherwise  ordered  by  the  ALJ  pursuant 
to  §  224.24. 

§  224.36    Post-hearing  briefs. 

The  ALJ  may  require  the  parties  to  file 
post-hearing  briefs.  In  any  event,  any 
party  may  file  a  post-hearing  brief.  The 
ALJ  shall  fix  the  time  for  filing  briefs,  at 
a  time  not  exceeding  60  days  from  the 
date  the  parties  receive  the  transcript  of 
the  hearing  or,  if  applicable,  the 
stipulated  record.  Such  briefs  may  be 
accompanied  by  proposed  findings  of 
fact  and  conclusions  of  law.  The  ALJ 
may  permit  the  parties  to  file  reply 
briefs. 

§  224.37    initial  decision. 

(a)  The  ALJ  shall  issue  an  initial 
decision  based  only  on  the  record, 
which  shall  contain  findings  of  fact, 
conclusions  of  law,  and  the  amount  of 
any  penalties  and  assessments  imposed. 

(b)  The  findings  of  fact  shall  include  a 
flnding  on  each  of  the  following  issues: 

(1)  Whether  the  claims  or  statements 
identified  in  the  complaint,  or  any 
portion  thereof,  violate  §  224.3; 

(2)  If  the  person  is  liable  for  penalties 
or  assessments,  the  appropriate  amount 
of  any  such  penalties  or  assessments, 
considering  any  mitigating  or 
aggravating  factors  that  he  or  she  finds 
in  the  case,  such  as  those  described  in 

§  224.31. 

(c)  The  ALJ  shall  promptly  serve  the 
initial  decision  on  all  parties  within  90 
days  after  the  time  for  submission  of 
post-hearing  briefs  and  reply  briefs  (if 
permitted)  has  expired.  The  ALJ  shall  at 
the  same  time  serve  all  parties  with  a 
statement  describing  the  right  of  any 
defendant  determined  to  be  liable  for  a 
civil  penalty  or  assessment  to  file  a 
motion  for  reconsideration  with  the  ALJ 
or  a  notice  of  appeal  with  the  A.I.D. 
Administrator.  If  the  ALJ  fails  to  meet 
the  deadline  contained  in  this 


paragraph,  he  or  she  shall  notify  the 
parties  of  the  reason  for  the  delay  and 
shall  set  a  new  deadline. 

(d)  Unless  the  initial  decision  of  the 
ALJ  is  timely  appealed  to  the  A.I.D. 
Administrator,  or  a  motion  for 
reconsideration  of  the  initial  decision  is 
timely  filed,  the  initial  decision  shall 
constitute  the  final  decision  of  the  A.I.D. 
Administrator  and  shall  be  final  and 
binding  on  the  parties  30  days  after  it  is 
issued  by  the  ALJ. 

§  224.38    Reconsideration  of  Initial 
decision. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  any  party  may  file  a 
motion  for  reconsideration  of  the  initial 
decision  within  20  days  of  receipt  of  the 
initial  decision.  If  service  was  made  by 
mail,  receipt  will  be  presumed  to  be  five 
days  from  the  date  of  mailing  in  the 
absence  of  contrary  proof. 

(b)  Every  such  motion  must  set  forth 
the  matters  claimed  to  have  been 
erroneously  decided  and  the  nature  of 
the  alleged  errors.  Such  motion  shall  be 
accompanied  by  a  supporting  brief. 

(c)  Responses  to  such  motions  shall  be 
allowed  only  upon  request  of  the  ALJ. 

(d)  No  party  may  file  a  motion  for 
reconsideration  of  an  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(e)  The  ALJ  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(f)  If  the  ALJ  denies  a  motion  for 
reconsideration,  the  initial  decision  shall 
constitute  the  final  decision  of  the  A.I.D. 
Administrator  and  shall  be  final  and 
binding  on  the  parties  30  days  after  the 
ALJ  denies  the  motion,  unless  the  initial 
decision  is  timely  appealed  to  the  A.I.D. 
Administrator  in  accordance  with 

§  224.39. 

(g)  If  the  ALJ  issues  a  revised  initial 
decision,  that  decision  shall  constitute 
the  final  decision  of  the  A.I.D. 
Administrator  and  shall  be  final  and 
binding  on  the  parties  30  days  after  it  is 
issued,  unless  it  is  timely  appealed  to 
the  A.I.D.  Administrator  in  accordance 
with  §  224.39. 

§  224.39    Appeal  to  A.I.O.  administrator. 

(a)  Any  defendant  who  has  filed  a 
timely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  civil 
penalty  or  assessment  may  appeal  such 
decision  to  the  A.I.D.  Administrator  by 
filing  a  notice  of  appeal  with  the  A.I.D. 
Administrator  in  accordance  with  this 
section. 

(b)(1)  A  notice  of  appeal  may  be  filed 
at  any  time  within  30  days  after  the  ALJ 
issues  an  initial  decision.  However,  if 
another  party  files  a  motion  for 


reconsideration  under  }  224.38. 
consideration  of  the  appeal  shall  be 
stayed  automatically  pending  resolution 
of  the  motion  for  reconsideration. 

(2)  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  may  be 
filed  within  30  days  after  the  AL)  denies 
the  motion  or  issues  a  revised  initial 
decision,  whichever  applies. 

(3)  The  A.I.D.  Administrator  may 
extend  the  initial  30  day  period  for  an 
additional  30  days  if  the  defendant  files 
with  the  A.LD.  Administrator  a  request 
for  an  extension  within  the  initial  30  day 
period  and  shows  good  cause. 

(c)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  A.LD. 
Administrator,  and  the  time  for  filing 
motions  for  reconsideration  under 

§  224.38  has  expired,  the  ALJ  shall 
forward  the  record  of  the  proceeding  to 
the  A.I.D.  Administrator. 

(d)  A  notice  of  appeal  shall  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions. 

(e)  The  representative  for  the 
Government  may  file  a  brief  in 
opposition  to  exceptions  within  30  days 
of  receiving  the  notice  of  appeal  and 
accompanying  brief. 

(f)  There  is  no  right  to  appear 
personally  before  the  A.I.D. 
Administrator. 

(g)  There  is  no  right  to  appeal  any 
interlocutory  ruling  by  the  ALJ. 

(h)  In  reviewing  the  initial  decision, 
the  A.I.D.  Administrator  shall  not 
consider  any  objection  that  was  not 
raised  before  the  AL]  unless  a 
demonstration  is  made  of  extraordinary 
circumstances  causing  the  failure  to 
raise  the  objection. 

(i)  If  any  party  demonstrates  to  the 
satisfaction  of  the  A.I.D.  Administrator 
that  additional  evidence  not  presented 
at  such  hearing  is  material  and  that 
there  were  reasonable  grounds  for  the 
failure  to  present  such  evidence  at  such 
hearing,  the  A.I.D.  Administrator  shall 
remand  the  matter  to  the  ALJ  for 
consideration  of  such  additional 
evidence. 

(j)  The  A.I.D.  Administrator  may 
affirm,  reduce,  reverse,  compromise, 
remand,  or  settle  any  penalty  or 
assessment  determined  by  the  AL)  in  an 
initial  decision. 

(k)  The  A.LD.  Administrator  shall 
promptly  serve  each  party  to  the  appeal 
with  a  copy  of  his/her  decision  and  a 
statement  describing  the  right  of  any 
person  determined  to  be  liable  for  a 
penalty  or  assessment  to  seek  judicial 
review. 

(1)  Unless  a  petition  for  review  is  filed 
as  provided  in  31  U.S.C.  3805  after  a 
defendant  has  exhausted  all 


administrative  remedies  under  this  part 
and  within  60  days  after  the  date  on 
which  the  A.I.D.  Administrator  serves 
the  defendant  with  a  copy  of  his/her 
decision,  a  determination  that  a 
defendant  is  liable  under  224.3  is  final 
and  is  not  subject  to  judicial  review. 

9  224.40    Stays  ordered  by  tite  Department 
of  Justice. 

If  at  any  time  the  Attorney  General  or 
an  Assistant  Attorney  General 
designated  by  the  Attorney  General 
transmits  to  the  A.I.D.  Administrator  a 
written  finding  that  continuation  of  the 
administrative  process  described  in  this 
part  with  respect  to  a  claim  or  statement 
may  adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 
to  such  claim  or  statement,  the  A.I.D. 
Administrator  shall  stay  the  process 
immediately.  The  A.I.D.  Administrator 
may  order  the  process  resumed  only 
upon  receipt  of  the  written  authorization 
of  the  Attorney  General. 

S  224.41    Stay  pending  appeal 

(a)  An  initial  decision  is  stayed 
automatically  pending  disposition  of  a 
motion  for  reconsideration  or  of  an 
appeal  to  the  A.I.D.  Administrator. 

(b)  No  administrative  stay  is  available 
following  a  final  decision  of  the  AJ.D. 
Administrator. 

§224.42    Judidai  review. 

Section  3805  of  Title  31.  United  States 
Code,  authorizes  judicial  review  by  an 
appropriate  United  States  District  Court 
of  a  final  decision  of  the  A.I.D. 
Administrator  imposing  penalties  or 
assessments  under  this  part  and 
specifies  the  procedures  for  such  review. 

§224.43    Collection  of  cWII  penalties  and 


Sections  3806  and  3808(b)  of  Title  31. 
United  States  Code,  authorize  actions 
for  collection  of  civil  penalties  and 
assessments  imposed  under  this  part 
and  specify  the  procedures  for  such 
actions. 

§  224.44    Right  to  administrative  offset. 

The  amount  of  any  penalty  or 
assessment  which  has  become  final,  or 
for  which  a  judgment  has  been  entered 
under  §  224.42  or  §  224.43,  or  any 
amount  agreed  upon  in  a  compromise  or 
settlement  under  §  224.46,  may  be 
collected  by  administrative  offset  under 
31  U.S.C.  3716,  except  that  an 
administrative  offset  may  not  be  made 
under  the  subsection  against  a  refund  of 
an  overpayment  of  Federal  taxes,  then 
or  later  owning  by  the  United  States  to 
the  defendant. 


§224.45    Deposit  In  Treasury  of  United 
States. 

All  amounts  collected  pursuant  to  this 
part  shall  be  deposited  as  miscellaneous 
receipts  in  the  Treasury  of  the  United 
States,  except  as  provided  in  31  U.S.C. 
3806(g). 

§  224.46    Compromise  or  settlement 

(a)  Parties  may  make  offers  of 
compromise  or  settlement  at  any  time. 

(b)  The  reviewing  official  has  the 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  reviewing 
official  is  permitted  to  issue  a  complaint 
and  before  the  date  on  which  the  ALJ 
issues  an  initial  decision. 

(c)  The  A.I.D.  Administrator  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  ALJ  issues 
an  initial  decision,  except  during 
pendency  of  any  review  under  §  224.42 
or  during  the  pendency  of  any  action  to 
collect  penalties  and  assessments  under 
§  224.43. 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  during  the 
pendency  of  any  review  tmder  §  224.42 
or  of  any  action  to  recover  penalties  and 
assessments  under  31  U.S.C.  3806. 

(e)  The  investigating  official  may 
recommend  settlement  terms  to  the 
reviewing  official,  the  A.I.D. 
Administrator,  or  the  Attorney  General, 
as  appropriate.  The  reviewing  official 
may  recommend  settlement  terms  to  the 
A.I.D.  Administrator,  or  the  Attorney 
General  as  appropriate. 

(f)  Any  compromise  or  settlement 
must  be  in  writing. 

§224.47    Umitatlons. 

(a)  The  notice  of  hearing  with  respect 
to  a  claim  or  statement  must  be  served 
in  the  manner  specified  in  §  224.8  within 
6  years  after  the  date  on  which  such 
claim  or  statement  is  made. 

(b)  If  the  defendant  fails  to  file  a 
timely  answer,  service  of  a  notice  under 
§  224.10(b)  shall  be  deemed  notice  of 
hearing  for  purposes  of  this  section. 

(c)  The  statute  of  limitations  may  be 
extended  by  agreement  of  the  parties. 

R.T.  Rollis,  Jr., 

Assistant  to  the  Administrator  for 
Management. 

[FR  Doc.  87-27137  Filed  11-25-87:  8:4.5  Hinj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  201, 203,  and  234 
I  Docket  No.  N-87-1753;  FR-24251 

Mortgage  Insurance;  Ct>anges  to  ttie 
Maximum  Mortgage  Umits  for  Single 
Family  Residences,  Condominiums 
and  Manufactured  Homes  and  Lots 

agency:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

action:  Notice  of  revisions  to  FHA 

maximum  mortgage  limits  for  high-cost 

areas. 
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summary:  This  Notice  amends  the 
listing  of  areas  eligible  for  "high-cost" 
mortgage  limits  under  certain  of  HUD's 
insuring  authorities  under  the  National 
Housing  Act  by  increasing  the  mortgage 
limits  for  Raleigh-Durham.  North 
Carolina  MSA  and  the  Charleston, 
South  Carolina  MSA;  and  adding  "high- 
cost"  mortgage  limits  for  Hood  and 
Kendall  Counties.  Texas,  and  Sumnnt 
County,  Utah.  Mortgage  limits  are    j 
adjusted  in  an  area  when  the  Secretary 
determines  that  middle-  and  moderate- 
income  persons  have  limited  housing 
opportunities  because  of  high  prevailing 
housing  sales  prices. 
EFFECnVE  date:  November  27, 1987. 
FOR  FURfHER  INFORMATION  CONTACT: 
For  single  family:  Morris  Carter,      j 
Director,  Single  Family  Development 
Division.  Room  9270;  telephone  (202) 
755-6720.  For  manufactured  homes: 
Christopher  Peterson.  Director.  Office  of 
Manufactured  Housing  and  Regulatory 
Functions.  Room  9158;  telephone  (202) 
755-5210: 451  Seventh  Street,  SW.,  ] 


Washington.  DC  20410.  (These  are  not 
loll-free  numbers.). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Housing  Act  (NHA).  12 
U.S.C.  (1710-1749),  authorizes  HUD  to 
insure  mortgages  for  single  family 
residences  (from  one-  to  four-family 
structures),  condominiums, 
manufactured  homes,  manufactured 
home  lots,  and  combination 
manufactured  home  lots.  The  NHA.  as 
amended  by  the  Housing  and 
Community  Development  Amendments 
of  1980  and  the  Housing  and  Community 
Development  Amendments  of  1981, 
permits  HUD  to  increase  the  maximum 
mortgage  limits  under  most  of  these 
programs  to  reflect  regional  differences 
in  the  cost  of  housing.  In  addition, 
sections  2(b)  and  214  of  the  NHA 
provide  for  special  high-cost  limits  for 
insured  mortgages  in  Alaska.  Guam  and 
Hawaii. 

On  October  1. 1986  (51  FR  34961).  the 
Department  published  its  most  recent 
annual  complete  listing  of  areas  eligible 
for  "high-cost"  mortgage  limits  under 
certain  of  HUD's  insuring  authorities 
under  the  National  Housing  Act.  and 
their  applicable  limits  for  each  area. 

This  Document 

Today's  document  increases  the  high- 
cost  mortgage  amounts  for  Raleigh- 
Durham.  North  Carolina  MSA  and  the 
Charleston,  South  Carolina  MSA;  and 
adds  high-cost  mortgage  limits  for  Hood 
and  Kendall  Counties,  Texas,  and 
Summit  County,  Utah. 

These  amendments  to  the  high-cost 
areas  appear  in  two  parts.  Part  I 
explains  high-cost  limits  for  mortgages 
insured  under  Title  I  of  the  National 
Housing  Act.  Part  II  lists  changes  for 
single  family  residences  insured  under 

Region  IV 


section  203(b)  or  234(c)  of  the  National 
Housing  Act. 

National  Housing  Act  High  Cost 
Mortgage  Limits 

/.  Title  I:  Method  of  Computing  Limits 

A.  Section  2(b)(1)(D).  Combination 
manufactured  home  and  lot  (excluding 
Alaska,  Guam  and  Hawaii):  To 
determine  the  high-cost  limit  for  a 
combination  manufactured  home  and  lot 
loan,  multiply  the  dollar  amount  in  the 
"one  family"  column  of  Part  II  of  this  list 
by  .80.  For  example.  Durham  County 
(Raleigh-Durham.  North  Carolina  MSA) 
has  a  one-family  limit  of  $90,000.  The 
combination  home  and  lot  loan  limit  for 
Durham  County  is  $90,000  x  .80,  or 
$72,000. 

B.  Section  2(b)(1)(E):  Lot  only 
(excluding  Alaska,  Guam  and  Hawaii): 
To  determine  the  high-cost  limit  for  a  lot 
loan,  multiply  the  dollar  amount  in  the 
"one-family"  column  of  Part  II  of  this  list 
by  .20.  For  example,  Durham  County 
(Raleigh-Durham.  North  Carolina  MSA) 
has  a  one-family  limit  of  $90,000.  The 
lot-only  loan  limit  for  Durham  County  is 
$90,000  x  .20.  or  $18,000. 

C.  Section  2(b)(2).  Alaska,  Guam  and 
Hawaii  limits:  The  maximum  dollar 
limits  for  Alaska.  Guam  and  Hawaii 
may  be  140%  of  the  statutory  loan  limits 
set  out  in  section  2(b)(1). 

Accordingly,  the  dollar  limits  for 
Alaska,  Guam  and  Hawaii  are  as 
follows: 

1.  For  manufactured  homes:  $56,700. 
(40.500  X  140%). 

2.  For  combination  manufactured 
homes  and  lots:  75.600.  ($54,000  X 
140%). 

3.  For  lots  only:  $18,900.  (13.500  X 
140%). 

II.  Title  II:  Updating  of  FHA  Sections 
203(b).  234(c)  and  214  Area  Wide 
Mortgage  Limits 


Market  arM  desgnation  and  local 


MUDFUWOrica    a— nibofo  OHIO 


1-lainly  and 
condo  unit 


2-laniHy 


RaleigrvOuftiani.  NC  MSA.. 

Durtiam  County 

FranWin  County 

Orange  County -.. 

Wake  County 


HUO  FMd  Offlea-ColuniMa  Ome* 


CXarleslon.  SC  MSA 

Berkeley  County 

Charteslon  County... 
Dorchester  County.. 


$90,000 
90.000 
90.000 
90.000 
90.000 


65.500 
85.500 
85.500 
85.500 


3-lamily 


4-laniily 


$101,300 

$122,650 

$142,650 

101.300 

122.650 

142.650 

101.300 

122.650 

142.650 

101,300 

122.650 

142.650 

101.300 

122.650 

142.650 

96.300 

117.000 

135.000 

96.300 

117.000 

135.000 

96.300 

117.000 

135.000 

96.300 

117.000 

135.000 
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Market  areas  designation  and  kical 

Ilanmy  and 
condo  unit 

2-lamily 

3-family 

4-laniily 

Hood  County 

$73,600 
79.500 

$82,900 
85.050 

$100,750 
103.350 

$116,250 
119.250 

Kendall  County _.. 

Region  Vlll 


Market  areas  designation  and  kical 

l-lamityand 
condo  unit 

2-lami»y 

3lamily 

4.t*nily 

HUD  FMd  Offioe-SaH  Late  City  Offlea 

Summit  County 

$90,000 

$101,300 

$122,650 

$142,650 

Date:  November  5. 1987. 

Thomas  T.  Demery, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  87-27264  Filed  11-25-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 

Surface  Coal  Mining  and  Reclamation 
Operations  Under  ttie  Federal  Lands 
Program;  State-Federal  Cooperative 
Agreements;  Illinois 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

action:  Final  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
is  adopting  a  cooperative  agreement 
between  the  Department  of  the  Interior 
(Department)  and  the  State  of  lUinois 
(State)  for  the  regulation  of  surface  coal 
mining  and  reclamation  operations 
(including  surface  operations  and 
surface  impacts  incident  to  underground 
mining  operations)  and  certain  coal 
exploration  operations  on  Federal  lands 
in  Illinois.  Such  a  cooperative  agreement 
is  provided  for  under  section  523(c)  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  This 
final  rule  provides  the  terms  of  the 
cooperative  agreement  and  additional 
information  on  other  issues. 
EFFECTIVE  DATE:  December  28. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  F.  Fulton.  Director,  Springfield 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  600  East 
Monroe  Street,  Springfield,  Illinois 
62701.  Telephone:  (217)  492-4495. 


SUPPt^MENTARY  INFORMATION: 

I.  Background 

II.  Responses  to  Public  Comments  on  the 

Proposed  Agreement  and  Summary  of 
the  Final  Agreement 

III.  Procedural  Matters 

I.  Background 

The  State  of  Illinois'  Application 

Section  523(c)  of  SMCRA.  30  U.S.C. 
1201  et  seq.,  and  the  implementing 
regulations  at  30  CFR  Parts  740  and  745. 
allow  a  State  and  the  Secretary  of  the 
Interior  to  enter  into  a  permanent 
program  cooperative  agreement  if  the 
State  has  an  approved  State  program  for 
the  regulation  of  surface  coal  mining 
and  reclamation  operations,  including 
surface  operations  and  surface  impacts 
incident  to  underground  mining 
operations,  on  non-Federal  and  non- 
Indian  lands. 

Permanent  program  cooperative 
agreements  are  authorized  by  the  first 
sentence  of  section  S23(c).  which 
provides  that  "[a]ny  State  with  an 
approved  State  program  may  elect  to 
enter  into  a  cooperative  agreement  with 
the  Secretary  to  provide  for  State 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal  lands 
within  the  State,  provided  the  Secretary 
determines  in  writing  that  such  State 
has  necessary  personnel  and  funding  to 
fully  implement  such  a  cooperative 
agreement  in  accordance  with  the 
provision[s]  of  [SMCRA]."  30  U.S.C. 
1273(c). 

On  December  22. 1981.  Illinois 
submitted  its  proposed  permanent 
regulatory  program.  The  Secretary 
reviewed  and  conditionally  approved 
the  permanent  regulatory  program  on 
June  1. 1982.  The  State  program,  as 
amended,  is  referred  to  in  this  preamble 
and  cooperative  agreement  as  the 
Program. 

On  November  7, 1986,  James  R. 
Thompson,  Governor  of  Illinois 
(Governor),  requested  that  a  permanent 
program  cooperative  agreement  be 


entered  into  between  the  Secretary  of 
the  Interior  and  the  Governor  of  Illinois. 

30  CFR  745.11(b)  requires  that  certain 
information  be  submitted  with  a  request 
for  a  permanent  program  cooperative 
agreement,  if  the  information  has  not 
previously  been  submitted  in  the  Stale 
program.  The  State  of  Illinois  submitted 
an  initial  draft  of  a  proposed  permanent 
program  cooperative  agreement  and  the 
supporting  information  required  by  30 
CFR  745.11(b)  on  August  14. 1986.  Most 
of  the  information  relating  to  the  budget, 
staffing,  organization  and  duties  of  the 
State  regulatory  authority,  the  Illinois 
Department  of  Mines  and  Minerals,  was 
described  in  Illinois'  Proposed 
Permanent  Coal  Program  text.  In 
addition,  the  State  of  Illinois  submitted  a 
written  certification  from  the  Chief  Legal 
Counsel  of  the  Illinois  Department  of 
Mines  and  Minerals.  Land  Reclamation 
Division  (LRD),  that  no  State  statutory, 
regulatory  or  other  legal  constraint 
exists  which  would  limit  the  capability 
of  the  Department  of  Mines  and 
Minerals,  acting  through  the  LRD.  to 
fully  comply  with  section  523(c)  of 
SMCRA.  as  implemented  by  30  CFR  Part 
745. 

Relation  to  the  Federal  Lands  Program 
of  SMCRA 

The  nature  and  extent  of  the 
Secretary's  ability  to  delegate  authority 
for  surface  coal  mining  operations  on 
Federal  lands  to  States  through 
cooperative  agreements  was  a  subject  of 
a  Federal  District  Court  opinion  in  In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation  IL  Civil  Action  No.  79-1144 
(D.D.C.  July  6. 1984).  The  Illinois 
cooperative  agreement  (Agreement)  is 
consistent  with  that  opinion.  It  delegates 
the  Secretary's  authority  under  SMCRA 
which  is  required  to  be  covered  under 
the  Federal  lands  program  and  retains 
the  Secretary's  non-delegable 
responsibilities  under  the  Mineral 
Leasing  Act. 
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Although  OSMRE  has  not  yet 
amended  the  scope  of  the  Federal  lands 
program,  30  CFR  Chapter  VU. 
Subchapter  D,  to  be  coasistent  with  the 
District  Court  decision,  this  agreement 
encoBipasset  tke  salient  features  of  tbat 
decision.  If  changes  to  the  Federal  lands 
program  are  adopted  which  are  not 
covered  by  this  agreement,  OSMRE  and 
the  Secretary  will  promptly  initiate  the 
steps  necessary  to  conform  the 
agreement. 


n.  Responses  to  Public  Comments  on  the 
Proposed  Agreement  and  Summary  of 


Fnal 

The  proposed  agreement  which  was 
published  in  the  Federal  Register  on 
March  21 1987.  annouaced  that  the 
pablic  commeDt  period  would  dose 
April  24. 1987,  and  that  a  public  hearing 
would  be  held,  if  it  were  requested. 
Since  no  one  asked  to  testi^,  a  public 
hearing  was  not  held. 

One  comment  on  the  proposed    ' 
agreement  discussed  the  appbcabibty  of 
State  program  requirements  which  are 
more  sfrmger^t  than  OSMRE  regulations. 
It  stated  that  the  State  statute  expressly 
pn^ibits  State  regnlatiofm  to  be  more 
stringent  than  Federal  regelations. 
094RE  finds  tbat  this  issue  is 
independent  of  the  cooperative 
agreenent.  UHdcw  regulations  app  y  on 
Federal  lands  in  Illinois  whether  or  not 
there  is  a  cocqaerative  agreement  in 
effect,  as  provided  under  30  CFR    i 
740.11(a).  I 

Anotha  comment  focased  on  whether 
fish  and  wildlife  reaoarces,  and  their 
habitats,  would  be  adequately 
protected,  and  whether  there  would  be 
sufficient  involveflaeat  of  the  U.S.  Fish 
and  Wildlife  Service  (FWS)  to  assure 
compliance  with  ^ipiicable  Federal 
laws  under  its  jurisdiction.  LRD  is  the 
regulatory  aothwity  under  the 
cooperative  agreement.  LRO  is 
responsible  for  determining  an 
operator's  compliance  with  all 
am>licable  provisions  of  SMCRA. 
including  those  that  pertain  to  fish  and 
wildlife  resources.  Additional  Bsh  and 
wildlife  protection  requirements,  imder 
other  Federal  laws,  remain  under  the 
jurisdiction  of  the  FWS.  While  there 
may  be  some  permit  application 
packages  (PAPs)  that  do  not  pose  any 
particular  fish  and  wildlife  concerns,  the 
agreement  provides  that  LRO  Eorward  a 
copy  of  each  PAP  to  all  Federal  agencies 
having  responsibilities  under  Federal 
law  for  the  proposed  mining  area,  with  a 
request  for  each  agency's  review  and 
determination  of  compliance.  This 
process  also  provides  an  opportunity  for 
Federal  agencies  to  recommend 
additional  conditions,  where  necessary, 
for  the  operation  to  comply  with  all 


applicable  requirements  before  LRD 
issues  the  permit,  and  where  applicable, 
the  Secretary  approves  the  mining  plan. 

OSMRE  received  a  comment  stating 
that  under  paragraph  VI.B.l .(review  of  a 
PAP  where  there  is  no  Federally  leased 
coal],  the  criteia  for  determining  non- 
significant permit  revisions  were  not 
defined.  The  commenter  stated  that  the 
criteria  should  be  made  available  to 
interested  agencies  and  a  system  should 
be  established  to  overview  these 
determinations.  The  criteria  for 
determining  whether  a  proposed 
revision  is  non-significant  (and  thus 
when  it  is  significant)  are  available  and 
may  be  found  in  the  Illinois  State 
Program  regulations  under  section 
1788.12.  It  should  be  noted  that  LRD  is 
delegated  the  responsibility  to  obtain  for 
each  PAP,  the  comments  and 
determinations  of  other  Federal 
agencies,  "*  *  *  except  for  non- 
signiflcant  revisions  *  *  *"  This 
requirement  is  based  on  section 
511(a)(2)  of  SMCRA  and  30  CFR 
774.13(b)(2),  which  requires  a  public 
review  and  comment  process  only  for 
significant  revisions  to  a  permit 
ai^lication.  Although  LRD  is  not 
required  to  obtain  comments  or 
concurrences  from  other  Federal 
agencies  in  processing  a  non-significant 
revision.  LRI)  is  not  restricted  from 
consulting  with  such  other  Federal 
agencies  when  the  need  arises. 

The  comment  that  there  should  be  a 
system  to  overview  the  criteria  for  non- 
significant revisions  in  the  Program  is 
not  exclusively  relevant  to  the 
cooperative  agreement,  but  also  applies 
to  OSMRE's  State  program  oversight 
process.  Through  oversight  of  the  State 
program,  OSMRE  reviews  the  program 
to  determine  whether  its  provisions  are 
functioning  properly.  If  probleins  exist  in 
implementation  of  a  portion  of  the 
program,  such  as  that  relating  to  non- 
significant permit  revisions,  OSMRE  and 
the  State  would  determine  the 
appropriate  remedy. 

Another  comment  asked  whether  LRD 
will  be  required  to  obtain  comments  and 
determinations  from  FWS  on  all  PAPs. 
Comments  from  the  FWS  and  other 
interested  Federal  and  State  agencies 
are  sought  for  new  permits  and  for 
significant  revisions  to  permits.  The 
procedure  for  obtaining  comments  is 
described  in  a  later  section  of  this 
preamble.  Although  it  is  not  dear  which 
determinations  the  commenter  is 
referring  to,  OSMRE  recognizes  tbat 
FWS  may  have  a  greater  role  when  the 
issuance  of  a  permit  involves  the  action 
of  Federal  agency.  Under  this 
cooperative  agreement,  although  permit 
issuance  is  delegated  to  LRD,  the 


Secretary  retains  the  duty  to  approve 
mining  p4ans  when  leased  Federal  coal 
is  involved  and  to  take  various  other 
actions,  such  as  making  compatibility 
determinations  and  certain  valid 
existing  rights  decisions.  Thus,  in  most 
tiwtances  a  Federal  action  will  occur  for 
each  mine  on  Federal  lands. 

Another  comment  stated  that  under 
paragraph  VI.C.l.  (review  of  PAPs  for 
federally  leased  coal),  the  delegable 
responsibilities  to  be  taken  on  by  LRD 
and  those  to  be  retained  by  the 
Secretary  as  well  as  those  under  other 
other  applicable  Federal  laws,  are  not 
defined,  and  wanted  to  know  which  of 
those  relate  to  fish  and  wildlife  and  the 
environment.  Under  this  agreement  only 
SMCRA  responsibilities  are  delegated. 
No  Secretarial  responsibilities  under 
other  Federal  laws,  such  as  the 
Endangered  Species  Act.  as  amended,  16 
U.S.C.  1531  et  seq.,  are  delegated. 

OSMRE  received  a  comment 
concerning  the  need  for  a  mechanism  to 
assure  that  fish  and  wildlife  ctuicerns 
are  adequately  and  appropriately 
considered  for  permit  revisions,  permit 
renewals,  and  mining  plan 
modifications.  The  Agreement  and 
sections  1788.12  and  1788.14  of  the 
Illinois  program  provide  a  mechanism  to 
assure  that  fish  and  wildlife  concerns 
are  adequately  addressed  through 
review  and  cosmnent  by  FWS  on 
renewals  and  si^ificant  revisions  to 
approved  PAPs. 

Another  comment  proposed  tbat  the 
Illinois  Department  of  Conservation 
(DOC)  concur  in  the  determination  of 
whether  or  not  a  mining  plan 
modification  is  in\olved.  Under  the 
provisions  of  paragraph  VI.D.l.,  there  is 
no  procedure  for  LRD  or  any  other  State 
agency  to  concur  in  the  determination 
that  a  permit  revision  or  renewal 
constitutes  a  mining  plan  modification. 
That  is  a  determination  under  the 
Mineral  Leasing  Act  and  may  not  be 
delegated  to  a  State.  However,  whether 
or  not  significant  permit  revisions  or 
renewals  constitute  raining  plan 
modifications,  the  procedure  for 
processing  them  provides  for  comments 
of  appropriate  Federal  and  State 
agendes  so  as  to  assure  that  fish, 
wildlife  and  the  environment  are 
adequately  considered.  (See  paragraphs 
VI.D.l.  and  VI.D.3  which  reference 
paragraphs  VLC.  or  VI.B.,  as 
appropriate.) 

Another  comment  stated  that  the  text 
of  the  agreement  did  not  refer  to 
undergroumJ  mining,  although  it  is  listed 
under  the  "List  of  Subjects'  in  the 
procedural  matters  section  of  this  notice. 
Because  the  definition  of  "surface  coal 
mining  operations"  indudes  surface 


operations  and  surface  impacts  incident 
to  underground  mining  operations,  such 
operations  are  automatically  included  in 
the  scope  of  this  agreement.  For  clarity, 
the  Summary  of  this  Federal  Register 
Notice  and  the  first  paragraph  of  Article 
I  of  the  text  of  the  Final  Agreement 
includes  a  parenthetical  statement  that 
the  surface  operations  and  surface 
impacts  of  underground  mining  are 
covered  in  the  Agreement. 

Another  comment  noted  that  the 
acronym  "SMORA".  which  appeared  in 
the  proposed  agreement  under  Articles 
V.D.  and  VI.A.1  was  not  explained  or 
defined.  This  undefined  term  is  actually 
a  typographical  error  for  the  term 
"SMCRA".  i.e..  the  "Surface  Minuig 
Control  and  Reclamation  Act". 

Also.  Appendix  A  has  been  revised  to 
incorporate  suggestions  on  proper 
citation  of  the  Endangered  Species  Act 
and  inclusion  of  the  Fish  and  Wildlife 
Coordination  Act. 

A  summary  of  the  final  agreement 
appears  below. 

Article  I:  Introduction,  Purposes,  and 
Responsible  Agencies 

Paragraph  A  of  Article  I  sets  forth  the 
legal  authority  for  the  Agreement,  which 
is  provided  by  section  523(c)  of  SMCRA. 
This  paragraph  states  that  the 
Agreement  provides  for  State  regulation 
of  surface  coal  mining  and  reclamation 
operations,  and  coal  exploration 
operations  not  subject  to  43  CFR  Part 
3480.  Subparts  3480  through  3487,  in 
Illinois  on  Federal  lands. 

Paragraph  B  sets  forth  the  purposes  of 
the  Agreement,  which  are  to  foster 
Federal-State  cooperation  in  regulating 
surface  coal  mining  and  reclamation 
operations  and  coal  exploration  not 
subject  to  43  CFR  Part  3480.  Subparts 
3480  through  3487;  minimize 
intergovernmental  overlap  and 
duplication,  and  apply  the  Program 
uniformly  and  effectively. 

Paragraph  C  names  the  Illinois 
Department  of  Mines  and  Minerals, 
Land  Reclamation  Division  (LRD)  as  the 
agency  responsible  for  administering  the 
Agreement  on  behalf  of  the  Governor, 
and  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
as  the  agency  responsible  for 
administering  the  Agreement  on  behalf 
of  the  Secretary  of  the  Department  of 
the  Interior  (Secretary). 

Article  II:  Effective  Date 

Article  II  provides  that  after  it  has 
been  signed  by  the  Secretary  and  the 
Governor,  the  Agreement  becomes 
effective  30  days  after  publication  as  a 
final  rule  in  the  Federal  Register.  It 
remains  in  effect  until  terminated  as 
provided  in  Article  XI. 


Article  III:  Definitions 

Article  III  provides  that  any  terms  and 
phrases  used  in  the  Agreement  have  the 
same  meanings  as  set  forth  in  SMCRA 
and  the  State  Act.  regulations 
promulgated  pursuant  to  those  Acts.  30 
CFR  Parts  700.  701  and  740,  and  the 
Program.  Defining  terms  and  phrases  in 
this  manner  ensures  consistency 
between  applicable  regulations  and  the 
Agreement.  Where  there  are  conflicts  in 
definitions,  those  included  in  the 
Program  apply. 

Article  IV:  Applicability 

Article  IV  states  that  the  laws, 
regulations,  terms,  and  conditions  of  the 
Program  and  the  Agreement  are 
applicable  to  Federal  lands  in  Illinois 
except  as  otherwise  stated  in  the 
Agreement,  SMCRA,  30  CFR  740.4. 
740.11(a),  and  745.13.  and  other 
applicable  laws.  Executive  Orders,  or 
regulations.  This  provision  is  consistent 
with  the  Federal  lands  program,  which 
made  the  Program  applicable  on  all 
Federal  lands  in  Illinois. 

The  reference  to  the  Program  is 
intended  to  encompass  the  approval  of 
that  State  program  on  June  1. 1982,  and 
any  amendments  thereto  which  are 
approved  in  accordance  with  30  CFR 
732.17.  Excluded  from  the  scope  of  the 
Agreement  are  the  authorities  and 
responsibilities  reserved  to  the 
Secretary  pursuant  to  SMCRA  30  CFR 
740.4  and  745.13  and  other  applicable 
laws.  Executive  Orders,  or  regulations. 

Article  V:  General  Requirements 

Article  V  mutually  binds  the  Governor 
and  the  Secretary  to  the  provisions  of 
the  Agreement. 

Paragraph  A  requires  that  LRD 
continue  to  have  authority  under  State 
law  to  carry  out  the  Agreement. 

Paragraph  B  (Funds)  provides  that 
upon  application  for  funds,  the  State 
shall  be  reimbursed  by  OSMRE 
pursuant  to  section  705(c)  of  the  Act  if 
necessary  funds  have  been  appropriated 
to  OSMRE  by  Congress.  SecUon  705(c) 
of  SMCRA  provides  that  a  State  with  a 
cooperative  agreement  may  receive  an 
increase  in  its  armual  grant  for  the 
development,  administration  and 
enforcement  of  a  State  program  on 
Federal  lands  by  an  amount  which  the 
Secretary  determines  is  approximately 
equal  to  the  amount  the  Federal 
government  would  otherwise  have 
expended  to  regulate  surface  coal 
mining  and  reclamation  operations  on 
the  Federal  lands  within  the  State.  See 
30  U.S.C.  1295(c).  The  reference  in 
section  705(c)  to  section  523(d)  is 
obviously  a  typographical  error;  the 
correct  reference  is  section  523(c).  The 


regulations  implementing  section  705(c) 
appear  at  30  CFR  735.16  through  735.26. 

If,  when  requested  by  the  State, 
adequate  funds  have  not  been 
appropriated.  OSMRE  and  LRD  will 
meet  and  decide  on  appropriate 
measures  to  ensure  that  mining 
operations  are  regulated  in  accordance 
with  the  approved  State  program. 

Paragraph  C  of  Article  V  requires  the 
State  to  make  annual  reports  to  OSMRE 
with  respect  to  compliance  with  this 
Agreement.  Paragraph  C  also  provides 
for  a  general  exchange  of  information 
developed  under  the  Agreement,  unless 
such  an  exchange  is  prohibited  by 
Federal  law.  Final  evaluation  reports 
prepared  by  OSMRE  on  State 
administration  and  enforcement  of  this 
Agreement  will  be  provided  to  LRD.  The 
Agreement  requires  that  LRD's 
comments  on  the  report  be  appended 
before  being  sent  to  Congress  and  other 
interested  parties.  One  change  from  the 
proposal  is  the  insertion  of  a  clause 
recognizing  that  if  Congress  requests  the 
final  report  by  a  date  certain,  OSMRE 
could  have  to  comply  with  such  a 
request  regardless  of  whether  LRD  has 
submitted  its  comments  to  OSMRE. 

Paragraph  D  requires  LRD  to  maintain 
the  necessary  personnel  to  fully 
implement  this  Agreement. 

Paragraph  E  requires  that  LRD  avail 
itself  of  the  facilities  necessary  to  carry 
out  the  requirements  of  the  Agreement. 
This  provision  ensures  that  the  State  has 
access  to  and  will  utilize  any  resources 
necessary  to  conduct  inspections, 
investigations,  studies,  tests,  and 
analyses  required  to  fulfill  the 
requirements  of  this  Agreement. 

Paragraph  F  of  Article  V  concerns 
permit  application  fees  and  civil 
penalties.  Permit  fees  will  be  determined 
according  to  section  2.05  of  the  State 
Act,  section  1771.25  of  the  State 
regulations,  and  the  applicable 
provisions  of  the  State  program  and 
Federal  law.  Any  permit  fees  collected 
by  the  State  that  are  attributable  to  the 
Federal  lands  covered  by  this  agreement 
will  be  considered  program  income.  The 
State  will  retain  all  permit  fees  fit>m 
operations  on  Federal  lands  and  deposit 
them  with  the  State  Treasurer.  The  State 
will  report  the  amount  of  these  fees  in 
the  financial  status  report  required 
under  30  CFR  735.26.  Civil  penalties  or 
fines  collected  by  the  State  will  not  be 
considered  program  income. 

Article  VI:  Review  of  a  Permit 
Application  Package 

Paragraphs  A  through  C  of  Article  VI 
generally  describe  the  procedures  that 
the  State  and  OSMRE  will  follow  in  the 
review  and  analysis  of  permit 
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a^jfrfication  packages  (PAP}  for 
operations  on  Federal  lands. 

"Permit  apphcition  package**  is  a  term 
adopted  by  OSMRE  in  the  Federal  lands 
progran  (48  FR  6012.  February  16. 1963). 
It  is  the  material  sabmitted  by  an 
applicant  propesing  to  mine  on  Federal 
lands,  incbding  appiicstianB  for  permit 
revisions  and  reziewaU.  OSMRE       j 
adopted  the  term  because  there  are  I 
requirements  for  mining  on  Federal 
lands  in  addition  to  those  required  by  a 
permit  appbcation  under  the  approved 
State  program  for  non-Federal  lands.  For 
example,  qaerations  oo  Federal  lands 
may  be  sut^ect  to  requirements  of  the 
Federal  lands  management  agency 
under  Federal  laws  other  than  SMCRA. 
The  package  concept  allows  for  such 
infomatioo  to  be  included  with  the 
permit  application  required  by  the 
approved  State  program.  See  the 
(kfinition  of  "permit  application 
package"  under  30  CFR  74as 

Under  paragraph  A,  an  applicant 
proposing  to  conduct  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  is  required  by  IMD  and 
the  Secretary  to  submit  a  PAP  in  an 
appropriate  number  of  copies  to  LRD. 
LRD  will  furnish  OSMRE  and  other 
Federal  agencies  with  an  appropriate 
number  of  copies  of  the  PAP. 

The  PAP  will  be  in  the  form  required 
by  LRD  and  include  any  supplemental 
information  required  by  OSMRE,  the 
Federal  land  management  agency  and 
other  agencies  with  iuri&iction  or 
responsibility  over  Federal  lands 
affected  by  the  operations  proposed  in 
the  PAP.  At  a  minimum,  the  PAP  must 
satisfy  the  requirements  of  30  CFR 
740.13(b)  and  must  include  the 
information  necessary  for  LRD  to  make 
a  determination  of  compliance  with  the 
approved  State  program  and  for  OSMRE 
and  appropriate  Federal  agencies  to 
make  determinations  of  compliance  with 
applicable  requirements  of  SMCRA.  the 
Federal  lands  program,  and  other 
Federal  laws,  Executive  Orders  and 
regulations  for  which  they  are 
responsiine. 

The  Agreement  also  specifies  that  for 
any  outstanding  or  pending  appHcations 
on  Federal  lands  being  processed  by 
OSKQIE  prior  to  the  effective  date  of  this 
Agreement.  OSMRE  will  maintain  sole 
permit  decision  responsibility.  After  the 
fmal  decision,  all  additional  i 

responsibilities  shall  pass  to  LRD   | 
pursuant  to  the  terms  of  this  Agreement. 

Paragraph  B  of  Article  VI  describes 
the  procedures  that  LRD  and  OSMRE 
will  follow  for  review  of  a  PAP  where 
leased  Federal  coal  is  not  involved. 

Under  paragraph  B.I.,  LRD  wiD 
assume  the  responsibilities  listed  in  30 
CFR  740.4(c)  (1).  (2).  (4).  (6),  and  (7)  to 


the  extent  authorized,  where  a  PAP  does 
not  involve  leased  Federal  coal. 

The  phrase  "to  the  extent  authorized" 
meaas  that  the  exceptions  to  delegable 
responsibihties  identified  in  30  CFR 
740.4(c)  cannot  be  removed  from 
OSMRE  responsibility. 

Also,  to  assure  a  more  efficient 
administrative  approadi,  LRD  will  be 
delegated  the  responsibility  for 
obtaining,  except  for  non-significant 
revisions,  the  comments  and 
determinations  of  other  Federal 
agencies  with  jurisdiction  or 
responsibility  over  Federal  lands 
affected  by  the  operations  proposed  in 
the  PAP.  This  exemption  for  non- 
significant revisions  does  not  restrict 
LRD  from  consulting  with  such  other 
agencies. 

Paragraph  El  also  provides  that 
responsibilities  and  decisions  which  can 
be  delegated  to  LRD  under  other 
applicable  Federal  laws  may  be 
specified  in  working  agreements 
between  OSMRE  and  LRD.  with  the 
concurrence  of  any  Federal  agency 
involved,  and  without  amendment  to 
this  Agreement. 

Paragraph  B^.  assigns  to  LRD  the 
primary  respoitsibility  for  the  analysis, 
review,  and  approval  or  disapproval  of 
the  permit  application  component  of  the 
PAP.  LRD  will  also  be  the  principal 
contact  for  the  applicant  on  issues 
concerned  with  the  develoiMnent.  review 
and  approval  of  the  permit  appbcation 
package  or  an  application  for  permit 
revision  or  renewal  for  surface  coal 
mining  and  reclamation  operations  in 
Illinois  on  Federal  lands  and  will  be 
responsible  for  informing  applicants  of 
determinations. 

Under  paragraph  B.3.,  the  Secretary 
will  make  his  determinations  under 
SMCRA  that  cannot  be  delegated  to  the 
State.  Some  of  these,  such  as  those  of 
section  522(b),  have  been  delegated  to 
OSMRE. 

Under  paragraph  B.4..  OSMRE  and 
LRD  will  coordinate  with  each  other,  as 
needed.  OSMRE  will  provide,  upon 
request,  technical  assistance  to  LRD.   , 
OSMRE  will  be  responsible  for 
forwarding  any  information  from 
applicants,  iiKluding  copies  of 
correspondence  that  have  a  bearing  on 
the  PAP,  to  LRD.  Any  information  in 
LRD  files  concerning  operations  on 
lands  subject  to  the  Federal  lands 
program  will  be  available  to  OSMRE. 
The  Secretary  reserves  the  right  to  act 
independently  of  LRD  and  to  carry  out 
responsibilities  under  laws  otfier  than 
SMCRA.  OSMRE  will  also  provide 
assistance  to  LRD  in  resolving  conflicts 
with  land  management  agencies. 


Under  paragraph  B.5..  LRD  will  make 
a  decision  on  approval  or  disapproval  of 
the  permit  on  Federal  lands. 

LRD  will  be  required  to  include  in  the 
permit  any  lawful  terms  or  conditions 
imposed  by  the  Federal  lands 
management  agency  and  will  require 
that  the  lawful  requirements  of  that 
agency  be  met.  The  permit  will  also  be 
required  to  include  the  lawful  terms  and 
conditions  required  by  other  applicable 
Federal  laws  and  regulations.  LRD  will 
give  written  notification  to  the  Federal 
land  management  agency,  the  applicant, 
and  any  agency  with  jurisdiction  or 
responsibility  over  Federal  lands 
affected  by  operations  proposed  in  the 
PAP.  LRD  will  provide  a  copy  of  the 
permit  and  written  findings  to  OSMRE. 
upon  request 

Paragrai>h  C  of  Article  VI  discusses 
review  procedures  for  PAP's  where 
leased  Federal  coal  is  involved  and. 
consequently,  where  the  Secretary  most 
make  a  decision  on  a  mining  plan. 
Under  paragraph  Cl..  LRD  will 
assume  the  responsibilities  listed  in  30 
CFR  740.4(c)  (1),  (2),  (3),  (4),  (6),  and  (7). 
to  the  extent  authorized;  these 
responsibilities  are  outlined  below. 

Under  paragraph  VI.Cl.,  LRD  will,  to 
the  extent  authorized,  take  on  the 
delegable  responsibihties  for  review  and 
approval,  disapproval  or  conditional 
approval  of  permit  applications, 
revisions  or  renewals  thereof,  and 
applications  iar  transfer,  sales  and 
assignment  of  such  permits  under  30 
CFR  740.4(c)(1).  OSMRE  will  assist  LRD 
in  this  review,  upon  request,  to  the 
extent  possible. 

Paragraph  VI.Cl.  also  designates  LRD 
as  the  primary  contact  for  applicants  in 
matters  regarding  review  of  the  PAP.  As 
such,  LRD  win  inform  the  ap>pHcant  of 
all  joint  State-Federal  determinations. 

Under  30  CFR  740.4(c)(2)  LRD  will 
consult  with  and  obtain  the  consent  of 
the  Federal  land  management  agency 
concerning  post-mining  land  use  and 
protection  of  non-coal  resources,  and 
under  30  CFR  740.4(c)(3)  will  consult 
with  and  obtain  the  consent  of  the 
Bureau  of  Land  Management  (BLM)  with 
respect  to  development,  production,  and 
recovery  of  mineral  resources  where 
operations  involve  leased  Federal  coal. 
On  matters  concerned  exchisrvely  with 
43  CFR  3480,  Subparts  3480  through 
3487,  BLM  will  be  the  primary  contact 
with  the  applicant,  and  will  provide  LRD 
with  documentation  on  its  decisions. 
LRD  wrill  provide  OSMRE  with  copies  of 
correspondence  with  the  applicant  and 
any  information  received  from  the 
applicant  regarding  the  PAP.  OSMRE 
will  provide  LRD  with  copies  of  all 
correspondence  with  the  applicant 


which  may  have  a  bearing  on  the  PAP. 
OSMRE  will  not  ordinarily  contact  the 
applicant  regarding  the  PAP,  although 
OSMRE  is  not  prevented  from  doing  so. 

LRD  will  also  obtain  the  comments  of 
other  Federal  agencies  with  jurisdiction 
or  responsibility  over  Federal  land 
affected  by  the  operations  proposed  in 
the  PAP.  LRD  will  request  that  all 
Federal  agencies  submit  their  findings  or 
any  requests  for  additional  data  to  LRD. 
and  when  necessary  to  OSMRE,  within 
45  days  of  receiving  the  PAP.  OSMRE 
will  assist  LRD  in  obtaining  this 
information,  upon  request  of  LRD. 

The  review  of  the  PAP  will  be  done  to 
ensure  timely  identification, 
communication  and  resolution  of  issues 
relating  to  statutory  requirements  of 
Federal  agencies.  LRD  will  request  that 
other  Federal  agencies  also  inform 
OSMRE  of  their  analyses  and 
conclusions. 

LRD  will  be  responsible  for  approval 
and  release  of  performance  bonds  under 
30  CFR  740.4(c)(4)  in  accordance  with 
Article  IX  of  this  Agreement,  and  for 
review  and  approval  of  exploration 
operations  not  subject  to  43  CFR  Part 
3480.  subparts  3480  through  3487.  under 
30  CFR  740.4(c)(6). 

LRD  will  prepare  documentation  to 
comply  with  NEPA  under  30  CFR 
740.4(c)(7).  but  OSMRE  will  retain  the 
non-delegable  responsibilities  under  30 
CFR  740.4(c)(7)  (i)  through  (vii). 

Under  paragraph  VI.C.2..  the 
Secretary  retains  those  responsibilities 
that  cannot  be  delegated  to  LRD, 
including  those  under  30  CFR  740.4(a)  of 
the  Federal  lands  program  regulations. 
MLA,  NEPA.  this  agreement,  and  other 
applicable  Federal  laws.  The  Secretary 
will  consider  the  information  in  the  PAP 
and.  where  appropriate,  make  decisions 
required  by  SMCRA.  MLA.  NEPA.  and 
other  Federal  laws.  The  Secretary  will 
carry  out  his  responsibilities  in  a  timely 
manner  and  avoid,  to  the  extent 
possible,  duplication  of  those 
responsibilities  delegated  to  the  State  in 
this  Agreement  and  the  Program. 

Responsibilities  and  decisions  which 
can  be  delegated  to  the  State  under 
other  applicable  Federal  laws  may  be 
specified  in  working  agreements 
between  OSMRE  and  LRD.  with 
concurrence  of  any  Federal  agency 
involved,  and  without  amendment  to 
this  Agreement. 

The  Secretary  reserves  the  right  to  act 
independently  of  LRD  to  carry  out 
departmental  responsibilities  under 
laws  other  than  SMCRA  or  provisions  of 
SMCRA  not  covered  by  the  Program, 
and  in  instances  of  disagreement  over 
SMCRA  and  the  Federal  lands  program. 

Under  paragraph  VI.C.3..  OSMRE  will 
assist  the  State  in  carrying  out  its 


responsibilities  by  coordinating 
resolution  of  conflicts  between  LRD  and 
other  Federal  agencies  in  a  timely 
manner  between  those  Federal  agencies 
involved. 

OSMRE  will  exercise  its 
responsibilities  in  a  timely  manner  and 
would  provide  LRD  with  a  work  product 
within  50  days  of  recei\'ing  the  State's 
request  for  assistance  in  reviewing  the 
permit  application,  unless  a  different 
time  is  agreed  upon  by  OSMRE  and 
LRD.  OSMRE  will  also  assist  in 
scheduling  joint  meetings,  upon  request, 
between  State  and  Federal  agencies. 

Paragraph  VI.C.4.  describes  the 
procedures  that  OSMRE  and  the  State 
will  follow  in  reviewing  the  PAP. 
OSMRE  and  LRD  will  coordinate  their 
activities  and  exchange  information 
during  the  review  process.  The  State 
will  review  the  PAP  to  ensure 
compliance  with  the  Program  and  State 
law  and  regulations,  while  OSMRE  will 
review  the  PAP  to  ensure  compliance 
with  the  non-delegable  responsibilities 
of  SMCRA  and  other  Federal  laws  and 
regulations.  Unless  the  District  of 
Columbia  circuit  court  of  appeals 
reverses  the  July  6, 1984,  District  Court 
Opinion  in  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation  II,  supra, 
review  of  the  MLA  mining  plan  will 
include  review  of  the  operation  and 
reclamation  plan  component  of  the 
SMCRA  permit  application.  OSMRE  and 
the  LRD  will  plan  and  schedule  PAP 
review  and  each  will  choose  a  project 
leader,  who  would  serve  as  the  primary 
points  of  contact  for  both  during  the 
review  process.  OSMRE  will  provide  the 
State  with  its  review  comments  within 
50  days  of  receiving  the  PAP. 

LRD  will  prepare  a  State  decision 
package  indicating  whether  the  PAP 
complies  with  the  Program.  The  review 
and  finalization  of  the  State's  decision 
package  will  be  conducted  in 
accordance  with  procedures  agreed 
upon  by  LRD  and  OSMRE  for  processing 
PAPs. 

LRD  may  issue  a  SMCRA  permit 
before  the  necessary  Secretarial 
approval  of  the  mining  plan.  However. 
LRD  must  advise  the  operator  that 
Secretarial  approval  of  the  mining  plan 
must  be  obtained  before  the  operator 
enters  the  Federal  lease.  The  permit 
issued  by  the  State  will  be  required  to 
include  the  terms  and  conditions 
required  by  the  lease  and  those  required 
by  other  applicable  Federal  laws  and 
regulations. 

After  making  its  decision.  LRD  will 
notify  the  applicant,  the  Federal  land 
management  agency,  and  any  agency 
with  jurisdiction  or  responsibility  over 
Federal  lands  affected  by  operations 
proposed  in  the  PAP.  A  copy  of  the 


permit  and  written  finding  will  be 
submitted  to  OSMRE. 

Under  paragraph  C.5.,  OSMRE  will 
provide  technical  assistance  to  LRD 
upon  request,  if  available  resources 
allow. 

Paragraph  D  of  Article  VI  addresses 
review  procedures  for  permit  revisions: 
permit  renewals:  and  transfer, 
assignment  or  sale  of  permit  rights. 

Paragraph  D.l.  assigns  to  LRD  the 
authority  to  review,  approve  or 
disapprove  permit  revisions  or  renewals 
not  constituting  modifications  of  a 
mining  plan  pursuant  to  30  CFR  746.18. 
LRD  must  consult  with  OSMRE  on 
whether  any  permit  revision  or  renewal 
constitutes  a  mining  plan  modification. 
OSMRE  will  inform  LRD  within  30  days 
of  receiving  a  copy  of  the  permit 
revision  or  renewal  as  to  such  a 
decision.  Where  approval  of  a  mining 
plan  modification  is  required,  OSMRE 
and  LRD  will  follow  the  procedures 
outlined  in  paragraphs  Cl.  through  C.5. 
of  this  Article. 

Under  paragraph  D.2.,  OSMRE  may 
establish  critieria  consistent  with  30 
CFR  746.18  to  determine  which  permit 
revisions  or  renewals  clearly  do  not 
constitute  mining  plan  modifications. 
Those  revisions  or  renewals  meeting  the 
criteria  may  be  approved  by  LRD  prior 
to  contacting  OSMRE. 

Under  paragraph  D.3.,  permit 
revisions  or  renewals  not  con.stituting 
mining  plan  modifications  or  meeting 
the  criteria  outlined  in  paragraph  D.2. 
will  be  reviewed  and  approved  or 
disapproved  by  the  State  following  the 
procedures  outlined  in  62  111.  Adm.  Code 
1774  and  paragraph  B  of  this  Article. 

Under  paragraph  D.4.,  transfer, 
assignment  or  sale  of  permit  rights  will 
be  processed  in  accordance  with  62  111. 
Adm.  Code  1774  and  30  CFR  740.13(e). 

Article  VII:  Inspections 

Paragraphs  A  and  B  state  LRD  will 
conduct  inspections  on  lands  covered  by 
this  Agreement,  prepare  and  file  State 
inspection  reports  in  accordance  with  its 
approved  Program,  and  provide  OSMRE 
with  copies  of  the  inspection  reports.- 

Paragraph  C  will  designate  LRD  as  the 
point  of  contact  and  primary  inspection 
authority  in  dealing  with  the  operator. 
However,  the  Secretary  will  retain  the 
right  to  conduct  inspections  of  surface 
coal  mining  and  reclamation  operations 
on  Federal  lands  without  prior  notice  to 
LRD  for  the  purpose  of  evaluating  the 
manner  in  which  the  Agreement  is  being 
carried  out,  for  insuring  that 
performance  and  reclamation  standards 
are  being  met,  for  complying  with  30 
CFR  Parts  842  and  843,  and  for  satisfying 
other  legal  obligations. 
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Paragraph  D  states  that  when  OSMRE 
intends  to  conduct  an  inspection  under 
30  CFR  842.11,  LRD  will  ordinarily  be 
given  reasonable  notice  of  such  an 
inspection  to  provide  an  opportunity  for 
State  inspectors  to  join  in  the  inspection. 
When  a  Federal  inspection  is  in 
response  to  a  citizen  complaint,  such  as 
a  complaint  alleging  the  threat  of 
imminent  danger  to  the  public  or 
imminent  harm  to  the  environment, 
OSMRE  will  give  LRD  at  least  24  hours 
notice,  if  practical.  All  citizen 
complaints  not  involving  an  imminent 
harm  to  the  public  or  the  environment 
will  be  referred  to  LRD  for  action. 

The  Article  preserves  OSMRE's 
obligation  and  authority  to  conduct 
inspections  pursuant  to  30  CFR  Parts  842 
and  843.  The  right  of  Federal  and  State 
agencies  to  conduct  inspections  for 
purposes  outside  the  scope  of  the 
proposed  cooperative  agreement  will 
not  be  affected. 

Article  VIII:  Enforcement 

Article  VIII  will  set  forth  the 
enforcement  obligations  and  authorities 
of  OSMRE  and  LRD. 

Under  paragraph  A.  LRD  has  primary 
enforcement  authority  on  Federal  lands 
in  accordance  with  the  requirements  of 
the  Agreement  and  the  Program. 
Enforcement  authority  given  to  the 
Secretary  under  other  laws  and  orders 
are  reserved  by  the  Secretary. 

Under  paragraph  B,  LRD  has  primary 
responsibility  for  enforcement  during 
joint  inspections  with  OSMRE. 
Paragraph  B  also  includes  a  requirement 
that  LRD  notify  OSMRE  prior  to 
suspending  or  revoking  a  permit.^ 

Paragraph  C  preserves  OSMRfi's 
authority  to  take  enforcement  action  to 
comply  with  30  CFR  Parts  843  and  845. 
where  OSMRE  conducts  an  inspection 
or  where,  during  a  joint  inspection  with 
LRD,  the  two  do  not  agree  on  the 
appropriateness  of  a  particular 
enforcement  action.  Such  action  will  be 
based  upon  SMCRA  or  the  substantive 
provisions  contained  in  the  Program,  or 
both,  but  will  use  the  Federal 
procedures  and  penalty  system. 

Paragraph  D  provides  that  OSMRE 
and  LRD  notify  each  other  of  all 
violations  of  applicable  regulations  and 
all  actions  taken  on  the  violations. 

Paragraph  E  provides  that  personnel 
of  LRD  and  the  Department  of  the 
Interior,  including  OSMRE,  be  mutually 
available  to  serve  as  witnesses  in 
enforcement  actions  taken  by  ei|ther 
party.  | 

Paragraph  F  specifies  that  thii 
Agreement  would  not  limit  the 
Secretary's  authority  to  enforce  Federal 
laws  other  than  SMCRA. 


Article  IX:  Bonds 

Under  paragraph  A,  LRD  and  the 
Secretary  will  require  each  operator 
conducting  operations  on  Federal  lands 
to  submit  a  performance  bond  payable 
to  both  the  State  and  the  United  States. 
All  applicable  State  and  Federal 
requirements  must  be  fulfilled  prior  to 
releasing  an  operator  from  any 
obligation  covered  by  the  performance 
bond.  If  the  Agreement  is  terminated, 
paragraph  A  will  require  that  the  portion 
of  the  bond  covering  Federal  lands 
reverts  to  being  payable  solely  to  the 
United  States.  LRD  will  advise  OSMRE 
of  annual  adjustments  to  the 
performance  bond  pursuant  to  the 
Program. 

Paragraph  B  states  that  release  and 
forfeiture  of  performance  bonds  will  be 
in  accordance  with  procedures  and 
requirements  of  the  Program.  Where 
surface  coal  mining  and  reclamation 
operations  are  subject  to  an  approved 
mining  plan,  a  performance  bond  shall 
be  released  by  the  State  after  the 
release  is  concurred  in  by  OSMRE. 

Paragraph  C  clarifies  that  the 
performance  bond  does  not  meet  the 
requirement  for  a  Federal  lease  bond 
under  43  CFR  Part  3474,  or  for  the  lessee 
protection  bond  required  in  certain 
circumstances  by  section  715  of  the 
SMCRA. 

Article  X:  Designating  Land  Areas 
Unsuitable  for  All  or  Certain  Types  of 
Surface  Coal  Mining  and  Reclamation 
Operations  and  Activities  and  Valid 
Existing  Rights  and  Compatibility 
Determinations 

Paragraph  A.l.  of  Article  X  reserves  to 
the  Secretary  authority  to  designate 
Federal  lands  as  unsuitable  for  surface 
coal  mining  and  reclamation  operations 
and  activities,  including  the  authority  to 
make  substantial  legal  and  fmancial 
commitment  determinations  pursuant  to 
section  522(a)(6)  of  SMCRA. 

Paragraph  A.2.  states  that  LRD  and 
OSMRE  will  notify  each  other  of  any 
petition  to  designate  lands  as  unsuitable 
that  could  impact  adjacent  Federal  and 
non-Federal  lands,  and  solicit  and 
consider  each  other's  views  on  a 
petition.  OSMRE  will  coordinate  with 
the  Federal  land  management  agency 
with  jurisdiction  over  the  area  covered 
by  the  petition,  and  will  solicit 
comments. 

Paragraph  B  discusses  valid  existing 
rights  (VER)  and  compatibility 
determinations.  OSMRE's  definition  of 
VER,  which  was  published  on 
September  14, 1983  (48  FR  41314).  relied 
on  a  general  "takings"  standard. 

In  its  March  22, 1985,  decision,  the 
District  Court  remanded  this  definition 


because  the  promulgation  process 
violated  the  Administrative  Procedure 
Act.  On  November  20, 1986,  OSMRE 
published  a  suspension  notice  for  the 
definition  of  VER  pending  further 
rulemaking.  OSMRE  has  decided,  for 
areas  covered  by  sections  522(e)  (1)  and 
(2).  to  make  VER  determinations  in 
Illinois  using  the  VER  definition 
contained  in  theState  regulatory 
program  in  accordance  with  30  CFR 
740.11(a)  and  the  suspension  notice. 
Because  the  Illinois  State  program  has  a 
takings  test,  OSMRE  will  not  process 
VER  applications  in  Illinois  within  units 
of  the  National  Park  System  until  a 
Federal  rule  is  finalized. 

Paragraph  B.l.  states  that  OSMRE  has 
responsibility  for  processing  requests  for 
VER  determinations  on  Federal  lands 
within  the  boundaries  of  areas  where 
mining  is  prohibited  by  section  522(e)(1) 
of  SMCRA.  For  private  inholdings 
within  section  522(e)(1)  areas,  LRD,  with 
the  consultation  and  concurrence  of 
OSMRE,  will  determine  whether 
operations  on  such  lands  will  or  will  not 
affect  the  Federal  interest  (Federal  lands 
as  defined  in  section  701(4)  of  SMCRA). 
OSMRE  has  the  responsibility  for 
processing  requests  for  VER 
determinations  on  private  inholdings 
within  the  boundaries  of  section 
522(e)(l]  areas  where  mining  affects  the 
Federal  interest. 

Under  paragraph  B.2.,  OSMRE  is 
responsible  for  processing  requests  for 
determinations  of  VER  for  proposed 
operations  on  Federal  lands  within  the 
boundaries  of  any  national  forest,  as 
identified  in  section  522(e)(2)  of  SMCRA. 
This  authority  is  reserved  by  the 
Secretary  in  accordance  with  30  CFR 
745.13(0). 

OSMRE  will  process  compatibility 
determinations  on  Federal  lands 
pursuant  to  section  522(e)(2)  of  SMCRA. 

Under  paragraph  B.3.,  LRD  will 
determine  for  Federal  lands,  whether  the 
prohibitions  or  limitations  of  section 
522(e)(3)  of  SMCRA  are  applicable  to 
proposed  mining  operations  which 
would  adversely  affect  any  public  park, 
and  in  consultation  with  the  State 
Historic  Preservation  Officer,  any 
historic  property  listed  in  the  National 
Register  of  Historic  Places.  LRD  will 
also  make  the  VER  determination  for 
such  lands  using  the  State  program. 
Procedures  will  also  be  included  for 
LRD  to  coordinate  with  any  affected 
agency  or  agency  with  jurisdiction  over 
the  proposed  operation. 

In  the  case  that  VER  is  determined  not 
to  exist  under  section  522(e)(3)  of 
SMCRA  or  30  CFR  761.11(c),  no  surface 
coal  mining  operations  will  be  permitted 
unless  jointly  approved  by  LRD  and  tbi.> 


Federal.  State  or  local  agency  with 
jurisdiction  over  the  publicly  owned 
park  or  historic  place. 

Under  paragraph  B.4..  LRD  will 
process  and  make  VER  determinations 
on  Federal  lands,  using  the  State 
program,  for  all  areas  limited  or 
prohibited  by  sections  522(e)  (4)  and  (5) 
of  SMCRA  as  unsuitable  for  mining.  For 
such  operations  on  Federal  lands,  LRD 
will  coordinate  with  the  affected  agency 
and  agency  with  jurisdiction  over  the 
proposed  operation. 

Article  XI:  Termination  of  Cooperative 
Agreement 

Article  XI  specifies  that  this 
cooperative  agreement  may  be 
terminated  as  specified  under  30  CFR 
745.15. 

Article  XII:  Reinstatement  of 
Cooperative  Agreement 

Article  XII  provides  that,  if 
terminated,  the  cooperative  agreement 
may  be  reinstated  under  30  CFR  745.16. 
That  provision  allows  for  reinstatement 
of  a  cooperative  agreement  upon 
application  by  the  State  after  remedying 
the  defects  for  which  the  Agreement 
was  terminated  and  the  submission  of 
evidence  to  the  Secretary  that  the  State 
can  and  will  comply  with  all  of  the 
provisions  of  the  Agreement 

Article  XIII:  Amendment  of  Cooperative 
Agreement 

Article  XIII  provides  that  the 
cooperative  agreement  may  be  amended 
by  mutual  agreement  of  the  Governor 
and  Secretary  in  accordance  with  30 
CFR  745.14. 

Article  XIV:  Changes  in  State  or  Federal 
Standards 

Paragraph  A  of  Article  XIV  recognizes 
that  the  Secretary  or  the  Governor  may, 
from  time  to  time,  promulgate  new  or 
revised  performance  or  reclamation 
requirements,  or  enforcement  and 
administration  procedures.  If  it  is 
determined  to  be  necessary  to  keep  the 
Agreement  in  force,  each  party  will 
change  or  revise  its  regulations  or 
request  necessary  legislative  action. 
Such  changes  will  be  made  in 
accordance  with  30  CFR  Part  732  for 
changes  to  the  approved  State  program 
and  section  501  of  the  Act  for  changes  to 
Federal  lands  program. 

Paragraph  B  requires  the  State  and 
OSMRE  to  provide  each  other  with 
copies  of  changes  in  their  respective 
laws  and  regulations. 

Article  XV:  Changes  in  Personnel  and 
Organization 

Article  XV  requires  LRD  and  OSMRE 
to  advise  each  other  of  substantial 


changes  in  organization,  funding,  staff, 
or  other  changes  which  could  affect 
administration  or  enforcement  of  the 
Agreement. 

Article  XVI:  Reservation  of  Rights 

Article  XVI  recognizes  that  the  Act,  30 
CFR  745.13.  and  other  legal  authorities 
prohibit  the  Secretary  from  delegating 
certain  authorities  to  the  State.  Article 
XVI  states  that  this  Agreement  will  not 
be  construed  as  waiving  or  preventing 
the  assertion  of  any  rights  in  this 
Agreement  that  the  State  or  the 
Secretary  may  have  under  laws  other 
than  SMCRA.  or  their  regulations, 
including  those  listed  in  Appendix  A  of 
this  Agreement. 

III.  Procedural  Matten 

1.  E.0. 12291  and  Regulatory  Flexibility 
Act 

On  October  21. 1982.  the  Department 
of  the  Interior  received  from  the  Office 
of  Management  and  Budget  an 
exemption  for  Federal/State  cooperative 
agreements  from  the  requirements  of 
sections  3  and  7  of  Executive  Order 
12291. 

The  Department  has  reviewed  this 
proposed  agreement  in  light  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  Having  conducted  this  review,  the 
Department  has  determined  that  this 
document  will  not  have  a  significant 
economic  e^ect  on  a  substantial  number 
of  small  entities  because  no  significant 
departure  from  either  the  State  or 
Federal  requirements  already  in  effect 
will  occur  and  no  new  or  additional 
information  will  be  required  by  the 
proposed  agreement. 

2.  Paperwork  Reduction  Act  of  1980 

There  are  recordkeeping  and  reporting 
requirements  in  the  Illinois  Cooperative 
Agreement  which  are  the  same  as  those 
required  by  the  permanent  program 
regulations.  Those  recordkeeping  and 
reporting  requirements  needed 
clearance  from  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  3507  and  were  assigned  the 
following  clearance  numbers: 


Location  ol  raqurement 

OMB  clearance  No 

Afticte  VC    (Required  by  30  CFR 

Seedncussion 

Part  745). 

below. 

Article  VIA.  (Required  by  30  CFR 

t02»-O04t 

Part  773). 

Article  VILA    (Required  by  30  CFR 

t029-0051 

Part  840). 

Article  IX.A.  (Requred  by  30  CFR 

1029-0043 

Part  800). 

Recordkeeping  and  reporting 
requirements  under  Article  V.C.  of  the 
cooperative  agreement  are  required  by 
30  CFR  Part  745.  In  accordance  with  5 
CFR  1320.13(g).  Part  745  has  been 


submitted  to  OMB  for  clearance.  The 
reporting  provision  in  Article  V.C.  will 
not  be  required  until  OMB  clearance  is 
received. 

3.  National  Environmental  Policy  Act 

Proceedings  relating  to  adoption  of  a 
permanent  program  cooperative 
agreement  are  part  of  the  Secretary's 
implementation  of  the  Federal  lands 
program  pursuant  to  section  523  of  the 
Act.  Such  proceedings  are  exempt  under 
section  702(d)  of  the  Act  from  the 
requirements  to  prepare  a  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C)). 

4.  Author 

The  author  of  this  regulation  is  Dr. 
Fred  Block,  Branch  of  Federal  and 
Indian  Programs,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution,  NW.,  Washington  DC. 
20240;  Telephone  (202)  343-1864. 

List  of  Subjects  in  30  CFR  Part  913 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

For  the  reasons  set  forth  herein,  30 
CFR  Part  913  is  amended  as  follows: 

Dated:  October  22, 1987. 
Jamns  E.  Cason. 

Acting  Assistant  Secretary — Land  and 
Minerals  Management. 

PART  913— ILUNOIS 

1.  The  authority  citation  for  Part  913  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  el  seq.;  and  Pub. 
L.  100-34. 

2.  Section  913.30  is  added  to  read  as 

follows: 

§913.30    State-Federal  cooperative 
agreement 

The  Governor  of  the  State  of  Illinois 
(Governor)  and  the  Secretary  of  the 
Department  of  the  Interior  (Secretary) 
enter  into  a  Cooperative  Agreement 
(Agreement)  to  read  as  follows: 

Article  I:  Introduction,  Purposes  and 
Responsible  Agencies 

A.  Authority:  This  Agreement  is  authorized 
by  section  523(c)  of  the  Surface  Mining 
Control  and  Reclamation  Act  (SMCRA).  30 
U.S.C.  1273(c),  which  allows  a  Stale  with  a 
permanent  regulaton.'  program  approved  by 
the  Secretary  under  section  503  of  SMCRA. 
30  U.S.C.  1253.  to  elect  to  enter  into  an 
agreement  for  State  regulation  of  surface  coal 
mining  and  reclamation  operations  (including 
surface  operations  and  surface  impacts 
incident  to  underground  mining  operations) 
on  Federal  lands.  This  Agreement  provides 
for  State  regulation  of  coal  exploration 
operations  not  subject  to  43  CFR  Part  348a 
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Subpart  3480  through  3487.  and  surrace  coal 
mining  and  reclamation  operations  in  Illinois 
on  Federal  lands  |30  CFR  Chapter  VII 
Subchapter  D),  consistent  with  SMCRA  and 
State  and  Federal  laws  governing  such 
activities  and  the  Illinois  Stale  Program 
(Program).  | 

B.  Purposes:  The  purposes  of  this     | 
Agreement  are  to  (a)  foster  Federal-State 
cooperation  in  the  regulation  of  surface  coal 
mining  and  reclamation  operations  and  coal 
exploration  operations  not  subject  to  43  CFR 
Part  3480.  subparts  3480  through  3487;  (b) 
minimize  intergovernmental  overlap  and 
duplication;  and  (c)  provide  uniform  and 
effective  application  of  the  Program  on  all 
lands  in  Illinois  in  accordance  with  SMCRA, 
the  Program,  and  this  Agreement. 

C.  Responsible  Administrative  Agencies: 
The  Land  Reclamation  Division  (LRD)  of  the 
Illinois  Department  of  Mines  and  Minerals 
will  be  responsible  for  administering  this 
Agreement  on  behalf  of  the  Governor.  The 
OfTice  of  Surface  and  Mining  Reclamation 
and  Enforcement  (OSMRE)  will  administer 
this  Agreement  on  behalf  of  the  Secretary. 

Article  II:  Effective  Date 

After  being  signed  by  the  Secretary  and  the 
Governor,  this  Agreement  will  take  effect  30 
days  after  publication  in  the  Federal  Register 
as  a  flnal  rule.  This  Agreeement  will  remain 
in  effect  until  terminated  as  provided  in 
Article  XI. 

Article  III:  Definitions 

The  terms  and  phrases  used  in  this 
Agreement  which  are  defined  in  SMCRA.  30 
CFR  Parts  700,  701  and  740.  the  Program,  and 
this  Agreement  including  the  State  Act  [III. 
Rev.  Stat.  Ch  96  Vi.  Section  7901  et  seq. 
(1985)|,  and  the  rules  and  regulations 
promulgated  pursuant  to  those  Acts,  will  be 
given  the  meanings  set  forth  in  said 
deRnitions.  Where  there  is  a  conflict  between 
the  above  reference  State  and  Federal 
definitions,  the  dennitions  used  in  the 
Program  will  apply. 

Article  IV:  Applicability 

In  accordance  with  the  Federal  lands 
program,  the  laws,  regulations,  terms  and 
conditions  of  the  Program  and  this  Agreement 
are  applicable  to  Federal  lands  in  Illinois 
except  as  otherwise  stated  in  this  Agreement, 
SMCRA,  30  CFR  740.4.  740.11(a)  and  745.13, 
and  other  applicable  laws.  Executive  Orders, 
or  regulations. 

Article  V:  General  Requirements 

The  Governor  and  the  Secretary  afTirm  that 
they  will  comply  with  all  the  provisions  of 
this  Agreement. 

A.  Authority  of  State  Agency:  IRD  has  and 
will  continue  to  have  the  authority  under 
State  law  to  carry  out  this  Agreement. 

B.  Funds:  1.  Upon  application  by  LRD  and 
subject  to  appropriations.  OSMRE  will 
provide  the  State  with  the  funds  to  defray  the 
costs  associated  with  carrying  out  its 
responsibilities  under  this  Agreement  as 
provided  in  section  705(c)  of  SMCRA.  the 
grant  agreement,  and  30  CFR  735.16.  Such 
funds  will  cover  the  full  cost  incurred  by  LRD 
in  carrying  out  these  responsibilities, 
provided  that  such  cost  does  not  exceed  the 
estimated  cost  the  Federal  government  would 


have  expended  on  such  responsibilities  in  the 
absence  of  this  Agreement. 

2.  OSMREs  Springfield  Field  Office  and 
OSMRE's  Eastern  Field  Operations  office  will 
work  with  LRD  to  estimate  the  amount  the 
Federal  government  would  have  expended 
for  regulation  of  Federal  lands  in  Illinois  iti 
the  absence  of  this  Agreement. 

3.  OSMRE  and  the  State  will  discuss  the 
OSMRE  Federal  lands  cost  estimate.  After 
resolution  of  any  issues.  LRD  will  include  the 
Federal  lands  cost  estimate  in  the  State's 
annual  regulatory  grant  application  submitted 
to  OSMRE's  Springfield  Field  Office. 

The  State  may  use  the  existing  year's 
b'jdget  totals,  adjusted  for  inflation  and 
workload  considerations  in  estimating 
regulatory  costs  for  the  following  grant  year. 
OSMRE  will  notify  LRD  as  soon  as  possible  if 
such  projections  are  unrealistic. 

4.  If  LRD  applies  for  a  grant  but  sufficient 
funds  have  not  been  appropriated  to  OSMRE, 
OSMRE  and  LRD  will  promptly  meet  to 
decide  on  appropriate  measures  that  will 
insure  that  surface  coal  mining  and 
reclamation  operations  on  Federal  lands  in 
Illinois  are  regulated  in  accordance  with  the 
Program.  If  agreement  cannot  be  reached, 
either  party  may  terminate  the  Agreement  in 
accordance  with  Article  XI  of  this 
Agreement. 

5.  Funds  provided  to  the  LRD  under  this 
Agreement  will  be  adjusted  in  accordance 
with  Office  of  Management  and  Budget 
Circular  A-102,  Attachment  E. 

C.  Reports  and  Records:  LRD  will  make 
annual  reports  to  OSMRE  containing 
information  with  respect  to  compliance  with 
the  terms  of  this  Agreement  pursuant  to  30 
CFR  745.12(d).  Upon  request,  LRD  and 
OSMRE  will  exchange  information  developed 
under  this  Agreement,  except  where 
prohibited  by  Federal  or  State  law. 

OSMRE  will  provide  LRD  with  a  copy  of 
any  final  evaluation  report  prepared 
concerning  State  administration  and 
enforcement  of  this  Agreement.  LRD 
comments  on  the  report  will  be  appended 
before  transmission  to  the  Congress,  unless 
necessary  to  respond  to  a  request  by  a  date 
certain,  or  to  other  interested  parties. 

D.  Personnel:  Subject  to  adequate 
appropriations  and  grant  awards,  the  LRD 
will  maintain  the  necessary  personnel  to  fully 
implement  this  Agreement  in  accordance 
with  the  provisions  of  SMCRA,  the  Federal 
lands  program,  and  the  F*rogram. 

E.  Equipment  and  Laboratories:  Subject  to 
adequate  appropriations  and  grant  awards, 
the  LRD  will  assure  itself  access  to 
equipment,  laboratories,  and  facilities  with 
which  all  inspections,  investigations,  studies, 
tests,  and  analyses  can  be  performed  which 
are  necessary  to  carry  out  the  requirements 
of  the  Agreement. 

F.  Permit  Application  Fees  and  Civil 
Penalties:  The  amount  of  the  fee 
accompanying  an  application  for  a  permit  for 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands  in  Illinois  will  be 
determined  in  accordance  with  section  2.05  of 
the  Illinois  State  Act.  62  III.  Adm.  Code 
1771.25.  and  the  applicable  provisions  of  the 
Program  and  Federal  law.  All  permit  fees, 
civil  penalties  and  fines  collected  from 
operations  on  Federal  lands  will  be  retained 


by  the  State  and  will  be  deposited  with  the 
State  Treasurer.  Permit  fees  will  be 
considered  program  income.  Civil  penalties 
and  fines  will  not  be  considered  program 
income.  The  financial  status  report  submitted 
pursuant  to  30  CFR  735.28  will  include  a 
report  of  the  amount  of  fees,  penalties,  and 
fines  collected  during  the  State's  prior  fiscal 
year. 

Article  VI:  Review  of  Permit  Application 
Package 

A.  Submission  of  Permit  Application  Package 

1.  LRD  and  the  Secretary  require  an 
applicant  proposing  to  conduct  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  covered  by  this  Agreement  to 
submit  a  permit  application  package  (PAP)  in 
an  appropriate  number  of  copies  to  LRD.  LRD 
will  furnish  OSMRE  and  other  Federal 
agencies  with  an  appropriate  number  of 
copies  of  the  PAP.  The  PAP  will  be  in  the 
form  required  by  LRD  and  will  include  any 
supplemental  information  required  by 
OSMRE,  the  Federal  land  management 
agency,  and  other  agencies  with  jurisdiction 
or  responsibility  over  Federal  lands  affected 
by  the  operations  proposed  in  the  PAP. 

At  a  minimum,  the  PAP  will  satisfy  the 
requirements  of  30  CFR  740.13(b)  and  include 
the  information  necessary  for  LRD  to  make  a 
determination  of  compliance  with  the 
Program  and  for  OSMRE  and  the  appropriate 
Federal  agencies  to  make  determinations  of 
compliance  with  applicable  requirements  of 
SMCRA,  the  Federal  lands  program,  and 
other  Federal  laws.  Executive  Orders,  and 
regulations  for  which  they  are  responsible, 

2.  For  any  outstanding  or  pending  permit 
applications  on  Federal  lands  being 
processed  by  OSMRE  prior  to  the  effective 
date  of  this  Agreement.  OSMRE  will  maintain 
sole  permit  decision  responsibility.  After  the 
final  decision,  all  additional  responsibilities 
shall  pass  to  LRD  pursuant  to  the  terms  of 
this  Agreement. 

B.  Review  Procedures  Where  There  is  No 
Leased  Federal  Coal  Involved 

1.  LRD  will  assume  the  responsibilities  for 
review  of  permit  applications  where  there  is 
no  leased  Federp)  coal  to  the  extent 
authorized  in  30  CFR  740.4(c)  (1),  (2),  (4),  (6) 
and  (7).  In  addition  to  consultation  with  the 
Federal  Land  Management  Agency  pursuant 
to  30  CFR  740.4(c)(2),  LRD  will  be  responsible 
for  obtaining,  except  for  non-significant 
revisions,  the  comments  and  determinations 
of  other  Federal  agencies  with  jurisdiction  or 
responsibility  over  Federal  lands  affected  by 
the  operations  proposed  in  the  PAP.  LRD  will 
request  such  Federal  agencies  to  furnish  their 
findings  or  any  requests  for  additional 
information  to  LRD  within  45  calendar  days 
of  the  date  of  receipt  of  the  PAP.  OSMRE  will 
assist  LRD  in  obtaining  this  information,  upon 
request. 

Responsibilities  and  decisions  which  can 
be  delegated  to  LRD  under  other  applicable 
Federal  laws  may  be  specified  in  working 
agreements  between  OSMRE  and  the  State, 
with  the  concurrence  of  any  Federal  agency 
involved,  and  without  amendment  to  this 
agreement. 


2.  LRD  will  assume  primary  responsibility 
for  the  analysis,  review  and  approval  or 
disapproval  of  the  permit  application 
component  of  the  PAP  required  by  30  CFR 
740.13  for  surface  coal  mining  and 
reclamation  operations  in  Illinois  on  Federal 
lands  not  requiring  a  mining  plan  pursuant 
to  the  Mineral  Leasing  Act  (MLA). 

LRD  will  review  the  PAP  for 
compliance  with  the  Program  and  State  Act 
and  regulations.  LRD  will  be  the  primary 
point  of  contact  for  applicants  regarding 
decisions  on  the  PAP  and  will  be  responsible 
for  informing  the  applicant  of  determinations. 

3.  The  Secretary  will  make  his 
determinations  under  SMCRA  that  cannot  be 
delegated  to  the  State.  Some  of  which  have 
been  delegated  to  OSMRE. 

4.  OSMRE  and  LRD  will  coordinate  with 
each  other  during  the  review  process  as 
needed.  OSMRE  will  provide  technical 
assistance  to  LRD  when  requested,  if 
available  resources  allow.  LRD  will  keep 
OSMRE  informed  of  findings  made  during  the 
review  process  which  bear  on  the 
responsibilities  of  OSMRE  or  other  Federal 
agencies.  OSMRE  may  provide  assistance  to 
LRD  in  resolving  conflicts  with  Federal  land 
management  agencies.  OSMRE  will  be 
responsible  for  ensuring  that  any  information 
OSMRE  receives  from  an  applicant  is 
promptly  sent  to  LRD.  OSMRE  will  have 
access  to  LRD  files  concerning  operations  on 
Federal  lands.  OSMRE  will  send  to  LRD 
copies  of  all  resulting  correspondence 
between  OSMRE  and  the  applicant  that  may 
have  a  bearing  on  decisions  regarding  the 
PAP.  The  Secretary  reserves  the  right  to  act 
independently  of  LRD  to  carry  out  his 
responsibilities  under  laws  other  than 
SMCRA. 

5.  LRD  will  make  a  decision  on  approval  or 
disapproval  of  the  permit  on  Federal  lands. 

(a)  Any  permit  issued  by  LRD  will 
incorporate  any  lawful  terms  or  conditions 
imposed  by  the  Federal  land  management 
agency,  including  conditions  relating  to  post- 
mining  land  use,  and  will  be  conducted  on 
compliance  with  the  requirements  of  Federal 
land  management  agency. 

(b)  The  permit  will  include  lawful  terms 
and  conditions  required  by  other  applicable 
Federal  laws  and  regulations. 

(c)  After  making  its  decision  on  the  PAP. 
LRD  will  send  a  notice  to  the  applicant. 
OSMRE,  the  Federal  land  management 
agency,  and  any  agency  with  jurisdiction  or 
responsibility  over  Federal  lands  affected  by 
the  operations  proposed  in  the  PAP. 

A  copy  of  the  permit  and  written  findings 
will  be  submitted  to  OSMRE  upon  request 

C.  Review  Procedures  Where  Leased  Federal 
Coal  is  Involved 

1.  LRD  will  assume  the  responsibilities 
listed  in  30  CFR  740.4(c)  (1).  (2),  (3).  (4).  (6) 
and  (7),  to  the  extent  authorized. 

In  accordance  with  30  CFR  740.4(c)(1),  LRD 
will  assume  primary  responsibility  for  the 
analysis,  review  and  approval,  disapproval  or 
conditional  approval  of  the  permit 
application  component  of  the  PAP  for  surface 
coal  mining  and  reclamation  operations  in 
Illinois  where  a  mining  plan  is  required, 
including  applications  for  revisions,  renewals 
and  transfer  sale  and  assignment  of  such 


permits.  OSMRE  will,  at  the  request  of  the 
State,  assist  to  the  extent  possible  in  this 
analysis  and  review. 

LRD  will  be  the  primary  point  of  contact  for 
applicants  regarding  the  review  of  the  PAP 
for  compliance  with  the  Program  and  State 
law  and  regulations.  LRD  will  be  responsible 
for  informing  the  applicant  of  all  joint  State- 
Federal  determinations. 

LRD  will  to  the  extent  authorized,  consult 
with  the  Federal  land  management  agency 
and  the  Bureau  of  Land  Management  (BLM) 
pursuant  to  30  CFR  740.4(c)(2)  and  (3). 
respectively.  On  matters  concerned 
exclusively  with  regulations  under  43  CFR 
Part  3480,  Subparts  3480  through  3487,  BLM 
will  be  primary  contact  with  the  applicant. 
BLM  will  inform  LRD  of  its  actions  and 
provide  LRD  with  a  copy  of  documentation 
on  all  decisions. 

LRD  will  send  the  OSMRE  copies  of  any 
correspondence  with  the  applicant  and  any 
information  received  from  the  applicant 
regarding  the  PAP.  OSMRE  will  send  to  LRD 
copies  of  all  OSMRE  correspondence  with 
the  applicant  which  may  have  a  bearing  on 
the  PAP.  As  a  matter  of  practice,  OSMRE  will 
not  independently  initiate  contacts  with 
applicants  regarding  completeness  or 
deficiences  of  the  PAP  with  respect  to 
matters  covered  by  the  Program. 

LRD  will  also  be  responsible  for  obtaining 
the  comments  and  determinations  of  other 
Federal  agencies  with  jurisdiction  or 
responsibility  over  Federal  lands  affected  by 
the  operations  proposed  in  the  PAP.  LRD  will 
request  all  Federal  agencies  to  furnish  their 
findings  or  any  requests  for  additional 
information  to  LRD  within  45  days  of  the  date 
of  receipt  of  the  PAP.  OSMRE  will  assist  LRD 
in  obtaining  this  information,  upon  request  of 
LRD. 

LRD  will  be  responsible  for  approval  and 
release  of  performance  bonds  under  30  CFR 
740.4(c)(4)  in  accordance  with  Article  IX  of 
this  agreement,  and  for  review  and  approval 
of  exploration  operations  not  subject  to  43 
CFR  Part  3480.  subparts  3480-3487,  under  30 
CFR  740.4(c)(6). 

LRD  will  prepare  documentation  to  comply 
with  the  requirements  of  NEPA  under  30  CFR 
740.4(c)(7);  however,  OSMRE  will  retain  the 
responsibility  for  the  exceptions  in  30  CFR 
740.4(c)(7)(i)-(vii). 

2.  The  Secretary  will  concurrently  carry  out 
his  responsibilities  under  30  CFR  740.4(a)  that 
cannot  be  delegated  to  LRD  under  the 
Federal  lands  program,  MLA,  the  National 
Environmental  Policy  Act  (NEPA),  this 
Agreement,  and  other  applicable  Federal 
laws.  The  Secretary  will  carry  out  these 
responsibilities  in  a  timely  manner  and  will 
avoid,  to  the  extent  possible,  duplication  of 
the  responsibilities  of  the  State  as  set  forth  in 
this  Agreement  and  the  Program.  The 
Secretary  will  consider  the  information  in  the 
PAP  and.  where  appropriate,  make  decisions 
required  by  SMCRA,  MLA,  NEPA,  and  other 
Federal  laws. 

Responsibilities  and  decisions  which  can 
be  delegated  to  the  State  under  other 
applicable  Federal  laws  may  be  specified  in 
working  agreements  between  OSMRE  and 
LRD,  with  concurrence  of  any  Federal  agency 
involved,  and  without  amendment  to  this 
Agreement. 


Wliere  necessary  to  make  the 
determination  to  recommend  that  the 
Secretary  approve  the  mining  plan.  OSMRE 
will  consult  with  and  obtain  the  concurrences 
of  the  BLM,  the  Federal  land  management 
agency  and  other  Federal  agencies  as 
required. 

The  Secretary  reserves  the  right  to  act 
independently  of  LRD  to  carry  out  his 
responsibilities  under  laws  other  than 
SMCRA  or  provisions  of  SMCRA  not  covered 
by  the  Program,  and  in  instances  of 
disagreement  over  SMCRA  and  the  Federal 
lands  program. 

3.  OSMRE  will  assist  LRD  in  carrying  out 
LRD's  responsibilities  by: 

(a)  Coordinating  resolution  of  conflicts  and 
difficulties  between  LRD  and  other  Federal 
agencies  in  a  timely  manner. 

(b)  Assisting  in  scheduling  joint  meetings, 
upon  request,  between  State  and  Federal 
agencies. 

(c)  Where  OSMRE  is  assisting  LRD  in 
reviewing  the  PAP,  furnishing  to  LRD  the 
work  product  within  50  calendar  days  of 
receipt  of  the  State's  request  for  such 
assistance,  unless  a  different  time  is  agreed 
upon  by  OSMRE  and  LRD. 

(d)  Exercising  its  responsibilities  in  a 
timely  manner,  governed  to  the  extent 
possible  by  the  deadlines  established  in  the 
Program. 

4.  Review  of  the  PAP:  (a)  OSMRE  and  LRD 
will  coordinate  with  each  other  during  the 
review  process  as  needed.  LRD  will  keep 
OSMRE  informed  of  findings  made  during  the 
review  process  which  bear  on  the 
responsibilities  of  OSMRE  or  other  Federal 
agencies.  OSMRE  will  ensure  that  any 
information  OSMRE  receives  which  has  a 
bearing  on  decisions  regarding  the  PAP  is 
promptly  sent  to  LRD. 

(b)  LRD  will  review  the  PAP  for  compliance 
with  the  Program  and  State  law  and 
regulations. 

(c)  OSMRE  will  review  the  operation  and 
reclamation  plan  portion  of  the  permit 
application,  and  any  other  appropriate 
portions  of  the  PAP  for  compliance  with  the 
non-delegable  responsibilities  of  SMCRA  and 
for  compliance  with  the  requirements  of  other 
Federal  laws  and  regulations. 

(d)  OSMRE  and  LRD  will  develop  a  work 
plan  and  schedule  for  PAP  review  and  each 
will  identify  a  person  as  the  project  leader. 
The  project  leaders  will  serve  as  the  primary 
points  of  contact  between  OSMRE  and  LRD 
throughout  the  review  process.  Not  later  than 
50  days  after  receipt  of  the  PAP,  unless  a 
different  time  is  agreed  upon,  OSMRE  will 
furnish  LRD  with  its  review  comments  on  the 
PAP  and  specify  any  requirements  for 
additional  data.  To  the  extent  practicable, 
LRD  will  provide  OSMRE  all  available 
information  that  may  aid  OSMRE  in 
preparing  any  findings. 

(e)  LRD  will  prepare  a  State  decision 
package,  including  written  findings  and 
supporting  documentation,  indicating 
whether  the  PAP  is  in  compliance  with  the 
Program.  The  review  and  finalization  of  the 
State  decision  package  will  be  conducted  in 
accordance  with  procedures  for  processing 
PAPs  agreed  upon  by  LRD  a.id  OSMRE. 
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(F)  LRD  may  mdke  a  decision  on  approval 
or  disapproval  of  the  permit  on  Federal  lands 
in  accordance  with  the  Program  prior  to  the 
necessary  Secretarial  decision  on  the  mining 
plan,  provided  that  LRD  advises  the  operator 
in  the  permit  that  Secretarial  approval  of  the 
mining  plan  must  be  obtained  before  the 
operator  may  conduct  coal  development  or 
mining  operations  on  the  Federal  lease.  LRD 
will  reserve  the  right  to  amend  or  rescind  any 
requirements  of  the  permit  to  conform  with 
any  terms  or  conditions  imposed  by  the 
Secretary  in  his  approval  of  the  mining  plan. 

(gl  The  permit  will  include,  as  applicable, 
terms  and  conditions  required  by  the  lease 
issued  pursuant  to  the  MLA  and  by  any  other 
applicable  Federal  laws  and  regulations, 
including  conditions  imposed  by  the  Federal 
land  management  agency  relating  to  post- 
mining  land  use,  and  those  of  other  affected 
agencies,  and  will  be  conditioned  on 
compliance  with  the  requirements  of  the 
Federal  land  management  agency  with 
jurisdiction. 

(h)  After  making  its  decision  on  the  PAP. 
LRD  will  send  a  notice  to  the  applicant. 
OSMRE  the  Federal  land  management 
agency,  and  any  agency  with  jurisdiction  or 
responsibility  over  Federal  land  affected  by 
operations  proposed  in  the  PAP.  A  copy  of 
the  written  Tindings  and  the  permit  will  also 
be  submitted  to  OSMRE. 

5.  OSMRE  will  provide  technical  assistance 
to  LRD  when  requested,  if  available 
resources  allow.  OSMRE  will  have  access  to 
LRD  nies  concerning  operations  on  Federal 
lands. 

D.  Review  Procedures  for  Permit  Revisions; 
Renewals:  and  Transfer  Assignment  or  Sale 
of  Permit  Rights 

1.  Any  permit  revision  or  renewal  for  an 
operation  on  Federal  lands  will  be  reviewed 
and  approved  or  disapproved  by  LRU  after 
consultation  with  OSMRE  on  whether  such 
revision  or  renewal  constitutes  a  mining  plan 
modincalion  pursuant  to  30  CFR  74tt.l8. 
OSMRE  will  inform  LRD  within  30  days  of 
receiving  a  copy  of  a  proposed  revision  or 
renewal,  whether  the  permit  revision,  or 
renewal  constitutes  a  mining  plan 
modification.  Where  approval  of  a  mining 
plan  modification  is  required,  OSMRE  and 
LRD  will  follow  the  procedures  outlined  in 
paragraphs  C.I.  through  C.5.  of  this  Article. 

2.  OSMRE  may  establish  criteria  consistent 
with  30  CFR  746.18  to  determine  which  permit 
revisions  and  renewals  clearly  do  not 
constitute  mining  plan  modifications, 

3.  Permit  revisions  or  renewals  on  Federal 
lands  which  are  determined  by  OSMRE  not 
to  constitute  mining  plan  modifications  under 
paragraph  D.l.  of  this  Article  or  that  meet  the 
criteria  for  not  being  mining  plan 
modifications  as  established  under  paragraph 
D.2.  of  this  Article  will  be  reviewed  and 
approved  following  the  procedures  set  forth 
in  62  ill.  Adm.  Code  1774  and  paragraphs  B.l. 
through  B.5.  of  this  Article. 

4.  Transfer,  assignment  or  sale  of  permit 
rights  on  Federal  lands  shall  be  processed  in 
accordance  with  62  III.  Adm.  Code  1774  and 
30CFR740.13|e). 

Article  VII:  Inspections 

A.  LRD  will  conduct  inspections  on  Federal 
lands  in  accordance  with  30  CFR  740.4(c)(5) 


and  prepare  and  file  inspection  reports  in 
accordance  with  the  Program. 

B.  LRD  will,  subsequent  to  conducting  any 
inspection  pursuant  to  30  CFR  740.4(c)|5),  and 
on  a  timely  basis,  file  with  OSMRE  a  legible 
copy  of  the  completed  State  inspection 
report. 

C.  LRD  will  be  the  point  of  contact  and 
primary  inspection  authority  in  dealing  with 
the  operator  concerning  operations  and 
compliance  with  the  requirements  covered  by 
the  agreement,  except  as  described 
hereinafter.  Nothing  in  this  Agreement  will 
prevent  inspections  by  authorized  Federal  or 
State  agencies  for  purposes  other  than  those 
covered  by  this  Agreement.  The  Department 
may  conduct  any  inspections  necessary  to 
comply  with  30  CFR  Parts  842  and  843  and  its 
obligations  under  laws  other  than  SMCRA, 

D.  OSMRE  will  ordinarily  give  LRD 
reasonable  notice  of  its  intent  to  conduct  an 
inspection  under  30  CFR  842.11  in  order  to 
provide  State  inspectors  with  an  opportunity 
to  join  in  the  inspection. 

When  OSMRE  is  responding  to  a  citizen 
complaint  of  an  imminent  danger  to  the 
public  health  and  safety,  or  of  significant, 
imminent  environmental  harm  to  land,  air  or 
water  resources,  pursuant  to  30  CFR 
842.11(b)(1|(ii)(C),  it  will  contact  LRD  no  less 
than  24  hours  prior  to  the  Federal  inspection, 
if  practicable,  to  facilitate  a  joint  Federal/ 
State  inspection.  All  citizen  complaints  which 
do  nut  involve  an  imminent  danger  or 
significant,  imminent  environmental  harm 
will  be  referred  to  LRD  for  action.  The 
Secretary  reserves  the  right  to  conduct    . 
inspections  without  prior  notice  to  LRD  to 
carry  out  his  responsibilities  under  SMCRA. 

Article  VIII:  Enforcement 

A.  LRD  will  have  primary  enforcement 
authority  under  SMCRA  concerning 
compliance  with  the  requirements  of  this 
Agreement  and  the  Program  in  accordance 
with  30  CFR  740.4(c)(5).  Enforcement 
authority  given  to  the  Secretary  under  other 
Federal  laws  and  Executive  orders  including, 
but  not  limited  to.  those  listed  in  Appendix  A 
(attached)  is  reserved  to  the  Secretary. 

B.  During  any  joint  inspection  by  OSMRE 
and  LRD.  LRD  will  have  primary 
responsibility  for  enforcement  procedures, 
including  issuance  of  orders  of  cessation, 
notices  of  violation,  and  assessment  of 
penalties.  LRD  will  inform  OSMRE  prior  to 
issuance  of  any  decision  to  suspend  or 
revoke  a  permit  on  Federal  lands. 

C.  During  any  inspection  made  solely  by 
OSMRE  or  any  joint  inspection  where  LRD 
and  OSMRE  fail  to  agree  regarding  the 
propriety  of  any  particular  enforcement 
action.  OSMRE  may  take  any  enforcement 
action  necessary  to  comply  with  30  CFR  Parts 
843  and  845.  Such  enforcement  action  will  be 
based  on  the  standards  in  the  Program. 
SMCRA,  or  both,  and  will  be  taken  using  the 
procedures  and  penalty  system  contained  in 
30  CFR  Parts  843  and  845. 

D.  LRD  and  OSMRE  will  promptly  notify 
each  other  of  all  violations  of  applicable 
laws,  regulations,  orders,  or  approved  nTining 
permits  subject  to  this  Agreement,  and  of  all 
actions  taken  with  respect  to  such  violations. 

E.  Personnel  of  LRD  and  the  Department  of 
the  Interior,  including  OSMRE,  will  be 


mutually  available  to  serve  as  witness  in 
enforcement  actions  taken  by  either  party. 

F.  This  Agreement  does  not  affect  or  limit 
the  Secretary's  authority  to  enforce  violations 
of  Federal  laws  other  than  SMCRA. 

Article  IX:  Bonds 

A.  LRD  and  the  Secretary  will  require  each 
operator  who  conducts  operations  on  Federal 
lands  to  submit  a  performance  bond  payable 
to  the  State  of  Illinois  and  the  United  Stales 
to  cover  the  operator's  responsibilities  under 
SMCRA  and  the  Program.  Such  performance 
bond  will  be  conditioned  upon  compliance 
with  all  requirements  of  the  SMCRA,  the 
Program.  State  rules  and  regulations,  and  any 
other  requirements  imposed  by  the  Secretary 
or  the  Federal  land  management  agency. 
Such  bond  will  provide  that  if  this  Agreement 
is  terminated,  the  portion  of  the  bond 
covering  the  Federal  lands  will  be  payable 
only  to  the  United  States.  LRD  will  advise 
OSMRE  of  annual  adjustments  to  the 
performance  bond  pursuant  to  the  program. 

B.  Performance  bonds  will  be  subject  to 
release  and  forfeiture  in  accordance  with  the 
procedures  and  requirements  of  the  Program. 
Where  surface  coal  mining  and  reclamation 
operations  are  subject  to  an  approved  mining 
plan,  a  performance  bond  shall  be  released 
by  the  State  after  the  release  is  concurred  in 
by  OSMRE. 

C.  Submission  of  a  performance  bond  docs 
not  satisfy  the  requirements  for  a  Federal 
lease  bond  required  by  43  CFR  Subpart  3474 
or  lessee  protection  bond  required  in  addition 
to  a  performance  bond,  in  certain 
circumstances,  by  section  715  of  SMCRA. 

Article  X:  Designating  Land  Areas  Unsuitable 
for  All  or  Certain  Types  of  Surface  Coal 
Mining  and  Reclamation  Operalioas  and 
Activities  and  Valid  Existing  Rights  and 
Compatibility  Determinations 

A.  Unsuitability  Petitions 

1.  Authority  to  designate  Federal  lands  as 
unsuitable  for  mining  pursuant  to  a  petition, 
including  the  authority  to  make  substantial 
legal  and  financial  commitment 
determinations  pursuant  to  section  522(a)(6) 
of  SMCRA.  is  reserved  to  the  Secretary. 

2.  When  either  LRD  or  OSMRE  receives  a 
petition  to  designate  land  areas  unsuitable 
for  all  or  certain  types  of  surface  coal  mining 
operations  that  could  impact  adjacent 
Federal  or  non-Federal  lands  pursuant  to 
section  522(c)  of  SMCRA,  the  agency 
receiving  the  petition  will  notify  the  other  of 
its  receipt  and  the  anticipated  schedule  for 
reaching  a  decision,  and  request  and  fully 
consider  data,  information  and 
recommendations  of  the  other.  OSMRE  will 
coordinate  with  the  Federal  land 
management  agency  with  jurisdiction  over 
the  petition  area,  and  will  solicit  comments 
from  the  agency. 

B.  Valid  Existing  Rights  and  Compatibility 
Determinations 

The  following  actions  will  be  taken  when 
requests  for  determinations  of  VER  pursuant 
to  section  522(e)  of  SMCRA  or  for 
determinations  of  compatibility  pursuant  to 
section  522(e)|2)  of  SMCRA,  and  received 
prior  to  or  at  the  time  of  submission  of  a  PAP 


that  involves  surface  coal  mining  and 
reclamation  operations  and  activities: 

1.  For  Federal  lands  within  the  boundaries 
of  any  areas  specified  under  section  522(e)(1) 
of  SMCRA,  OSMRE  will  determine  whether 
VER  exists  for  such  areas. 

For  private  inholdings  within  section 
522(e)(l]  areas.  LRD,  with  the  consultation 
and  concurrence  of  OSMRE,  will  determine 
whether  surface  coal  mining  operations  on 
such  lands  will  or  will  not  affect  the  Federal 
interest  (Federal  lands  as  defined  in  section 
701(4)  of  SMCRA),  OSMRE  will  process  VER 
determination  requests  on  private  inholdings 
within  the  boundaries  of  section  522(e)(1) 
areas  where  surface  coal  mining  operations 
affects  the  Federal  interest. 

2.  For  Federal  lands  within  the  boundaries 
of  any  national  forest  where  proposed 
operations  are  prohibited  or  limited  by 
section  522(e)(2)  of  SMCRA  and  30  CFR 
761.11(b).  OSMRE  will  make  the  VER 
determinations. 

OSMRE  will  process  requests  for 
determinations  of  compatibility  under  section 
522(e)(2)  of  SMCRA. 

3.  For  Federal  lands,  LRD  will  determine 
whether  any  proposed  operation  will 
adversely  affect  any  publicly  owned  park 
and.  in  consultation  with  the  State  Historic 
Preservation  Officer,  places  listed  in  the 
National  Register  of  Historic  Places,  with 
respect  to  the  prohibitions  or  limitations  of 
section  522(e)(3)  of  SMCRA.  LRD  will  make 
the  VER  determination  for  such  lands  using 
the  State  Program.  LRD  will  coordinate  with 
any  affected  agency  or  agency  with 
jurisdiction  over  the  proposed  surface  coal 
mining  and  reclamation  operations. 

In  the  case  that  VER  is  determined  not  to 
exist  under  section  522(e)(3)  of  SMCRA  or  30 
CFR  761.11(c).  no  surface  coal  mining 
operations  will  be  permitted  unless  jointly 
approved  by  LRD  and  the  Federal.  State  or 
local  agency  with  jurisdiction  over  the 
publicly  owned  park  or  historic  place. 

4.  LRD  will  process  and  make 
determinations  of  VER  on  Federal  lands, 
using  the  State  Program,  for  all  areas  limited 
or  prohibited  by  section  522(e)(4)  and  (5)  of 
SMCRA  as  unsuitable  for  mining.  For 
operations  on  Federal  lands,  LRD  will 
coordinate  with  any  affected  agency  or 
agency  with  jurisdiction  over  the  proposed 
surface  coal  mining  and  reclamation 
operation. 

Article  XI:  Termination  of  Cooperative 
Agreement 

This  Agreement  may  be  terminated  by  the 
Governor  or  the  Secretary  under  the 
provisions  of  30  CFR  745.15. 

Article  XII:  Reinstatement  of  Cooperative 
Agreement 

If  this  Agreement  has  been  terminated  in 


whole  or  in  part  it  may  be  reinstated  under 
the  provisions  of  30  CFR  745.16. 

Article  XIII:  Amendment  of  Cooperative 
Agreement 

This  Agreement  may  be  amended  by 
mutual  agreement  of  the  Governor  and  the 
Secretary  in  accordance  with  30  CFR  745.14. 

Article  XIV:  Changes  in  States  or  Federal 
Standards 

A.  The  Secretary  or  the  Governor  may  from 
lime  to  time  promulgate  new  or  revised 
performance  or  reclamation  requirements  or 
enforcement  and  administration  procedures. 
Each  party  will,  if  it  determines  it  to  be 
necessary  to  keep  this  Agreement  in  force, 
change  or  revise  its  regulations  or  request 
necessary  legislative  action.  Such  changes 
will  be  made  under  the  procedures  of  30  CFR 
Part  732  for  changes  to  the  Program  and 
under  the  procedures  of  section  501  of 
SMCRA  for  changes  to  the  Federal  lands 
program. 

B.  LRD  and  the  Secretary  will  provide  each 
other  with  copies  of  any  changes  to  their 
respective  laws,  rules,  regulations  or 
standards  pertaining  to  the  enforcement  and 
administration  of  this  Agreement. 

Article  XV:  Changes  in  Personnel  and 
Organization 

Each  party  to  this  Agreement  will  notify 
the  other,  when  necessary,  of  any  changes  in 
personnel,  organization  and  funding,  or  other 
changes  that  may  affect  the  implementation 
of  this  Agreement  to  ensure  coordination  of 
responsibilities  and  facilitiate  cooperation. 

Article  XVI:  Reservation  of  Rights 

This  Agreement  will  not  be  construed  as 
waiving  or  preventing  the  assertion  of  any 
rights  in  this  Agreement  that  the  State  or  the 
Secretary  may  have  under  laws  other  than 
SMCRA  or  their  regulations,  including  but  not 
limited  to  those  listed  in  Appendix  A, 

Dated:  September  17. 1987. 
James  R,  Thompson. 
Governor  of  Illinois. 

Dated:  October  22, 1987, 
Donald  Paul  Hodel. 
Secretary  of  the  Interior. 
APPENDIX  A 

1.  The  Federal  Land  Policy  and 
Management  Act.  43  U.S.C.  1701  et  seq..  and 
implementing  regulations. 

2.  The  Mineral  Leasing  Act  of  1920.  30 
U.S.C.  181  et  seq..  and  implementing 
regulations,  including  43  CFR  Part  3480. 

3.  The  National  Environmental  Policy  Act 
of  1969.  42  U.S.C.  4321  e^  seq..  and 
implementing  regulations,  including  40  CFR 
Part  1500. 

4.  The  Endangered  Species  Act.  as 
amended,  16  U.S.C.  1531  et  seq..  and 
implementing  regulations,  including  50  CFR 
Part  402. 

5.  The  Fish  and  Wildlife  Coordination  Act. 


as  am.ended,  16  U.S.C.  661  et  seq.;  48  Stat. 
401. 

6.  The  National  Historic  Preser\'ation  Act 
of  1966, 16  U.S.C.  470  et  seq..  and 
implementing  regulations,  including  36  CFR 
Part  800. 

7.  The  Clean  Air  Act.  42  U.S.C.  7401  ct  seq.. 
and  implementing  regulations. 

8.  The  Federal  Water  Pollution  Control  Act. 
33  U.S.C.  1251  et  seq..  and  implementing 
regulations. 

9.  The  Resource  Conservation  and 
Recovery  Act  of  1976,  42  U.S.C.  6901  el  seq.. 
and  implementing  regulations. 

10.  The  Reservoir  Salvage  Act  of  1960, 
amended  by  the  Preservation  of  Historical 
and  Archaeological  Data  Act  of  1974, 16 
U.S.C.  et  seq. 

11.  Executive  Order  11593  (May  13. 1971). 
Cultural  Resource  Inventories  on  Federal 
Lands. 

12.  Executive  Order  11988  (May  24. 1977). 
for  flood  plain  protection. 

13.  Executive  Order  11990  (May  24. 1977), 
for  wetlands  protection. 

14.  The  Mineral  Leasing  Act  for  Acquired 
Lands,  30  U.S.C.  351  et  seq..  and 
implementing  regulations. 

15.  The  Stock  Raising  Homestead  Act  of 
1916,  43  U.S.C.  291  et  seq. 

16.  The  Constitution  of  the  United  States. 

17.  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  30  U.S.C.  1201  et 
seq. 

18.  30  CFR  Chapter  VII. 

19.  The  Constitution  of  the  State  of  Illinois. 

20.  Illinois  Surface  Coal  Mining  Land 
Conservation  and  Reclamation  Act  (III.  Rev. 
State.  1979,  Ch.  96  l/2/par.  7901  et  seq.\ 

21.  Illinois  Department  of  Mines  and 
Minerals,  Coal  Mining  and  Reclamation 
Permanent  Program.  Rules  and  Regulations. 
62  111,  Adm.  Code  1700-1850. 

|FR  Doc.  87-27312  Filed  11-25-87;  8:45  am) 

BtUJNQ  CODE  4310-OS-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3287-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Final  rulemaking, 

summary:  The  USEPA  announces  final 
approval  of  the  incorporation  of  rules  to 
control  volatile  organic  compounds 
(VOC)  from  petroleum  refining  fugitive 
emissions,  rubber  tire  manufacturing 
and  perchloroelhylene  dry  cleaning  in 
the  Illinois  State  Implementation  Flan 
(SIP)  for  ozone.  USEPA's  action  is  based 
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upon  a  revision  which  was  submitted  by 
the  State  to  satisfy  the  requirements  of 
Part  D  of  the  Clean  Air  Act  (Act). 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  December  28, 1987. 
AOORESSCS:  Copies  of  the  SIP  revision, 
public  comments  on  the  notice  of 
proposed  rulemaiung  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
addresses:  (It  is  recommended  that  you 
telephone  Randolph  O.  Cano,  at  (312] 
88&-6036,  before  visiting  the  Region  V 
Office.)  I 

U.S.  Environmental  Protection     | 
Agency,  Region  V,  Air  and  Radiation 
Branch,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604.  I 

Public  Information  Reference  Unit. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

Illinois  Environmental  Protection 
Agency,  Division  of  Air  Pollution 
Control,  2200  Churchill  Road, 
Springfield,  Illinois  62706. 

FOR  FURTHER  MFORMATKNI  CONTA(fR 

Randy  Cano,  (312)  886-6036. 
SUPPLEMENTARY  INPORIIATION:  On  July 
11, 1985  (50  FR  28225),  USEPA  proposed 
rulemaking  and  solicited  pubUc 
comment  on  a  January  28, 1983, 
proposed  revision  to  the  Illinois  State 
Implementation  Plan  (SIP)  for  ozone. 
This  proposed  SIP  revision  was  in  the 
form  of  a  December  30, 1982,  Final  Order 
of  the  Illinois  Pollution  Control  Board 
(R80-5). 

The  Final  Order  was  submitted  to 
satisfy  the  provisions  of  the  Act  which 
requires  States  to  revise  their  SIPs  for 
areas  that  have  not  attained  the  national 
ambient  air  quality  standards  (NAAQS). 
For  States  with  ozone  nonattainment 
areas,  USEPA  has  stated  that  the 
minimum  acceptable  level  of  ozone 
control  includes  reasonably  available 
control  technology  (RACT)  requirements 
for  sources  of  VOC  emissions  for  which 
USEPA  had  published  Control 
Technology  Guidelines  (CTG)  published 
by  January  1978  (RACT  I)  and  additional 
RACT  requirements  on  an  annual  basis 
for  VOC  sources  covered  by  CTGs 
published  by  January  of  the  preceding 
year.  (See  44  FR  20372  (April  4. 1979)  as 
supplemented  at  44  FR  38538  (July  2, 
1979);  44  FR  50371  (August  28, 1979);  44 
FR  53761  (September  17, 1979);  and  44 
FR  67182  (November  23, 1979)). 
Adoption  and  submittal  of  additional 
RACT  regulations  for  sources  covered 
by  CTGs  published  between  January 
1978  and  January  1979  (RACT  II)  were 
due  January  1, 1981  (45  FR  78132; 
November  25, 1980). 

The  State's  January  28, 1983,  submittal 
was  intended  to  satisfy  the  Federal 
requirements  for  adoption  of  rules 


concerning  certain  sources  covered  by 
Group  II  of  the  CTGs. 

USEPA's  evaluation  of  the  State's 
regulations,  as  contained  in  the  notice  of 
proposed  rulemaking,  found  the  rules  for 
three  source  categories  to  be  consistent 
with  the  requirements  of  RACT: 
petroleum  refinery  fugitive  emissions, 
rubber  tire  manufacturing,  and 
perchloroethylene  dry  cleaning.  As  a 
consequence,  USEPA  proposed  approval 
of  the  regulations  for  these  source 
categories  on  July  11. 1985  (50  FR  2822). 
In  this  same  notice,  it  proposed  to 
disapprove  certain  other  RACT  II  source 
category  regulations. 

No  public  comments  were  received 
relative  to  these  three  source  categories. 
Other  public  comments  relative  to  other 
RACT  II  source  categories  will  be 
addressed  when  USEPA  makes  final 
rulemaking  on  the  remaining  portions  of 
the  State's  stationary  source  VOC 
control  strategy.  The  State  is  currently 
reconsidering  these  regulations  in 
response  to  USEPA's  proposed 
disapproval.  USEPA's  evaluation  of 
these  revisions  is  the  subject  of  a 
separate  notice  of  proposed  rulemaking 
on  the  State's  ozone  SIP. 

The  State's  regulations  to  satisfy 
USEPA's  reqirements  under  the 
petroleum  refinery  fugitive  emissions 
category  are  contained  in  Illinois 
Polution  Control  Board  (IPCB)  Rule 
205(10)(4)-(10).  Rule  205(1  )(4)  contains 
general  requirements  for  petroleum 
refinery  leaks.  Rules  205(1)  (5)  and  (6) 
impose  a  monitoring  program  and  plan 
for  refinery  leaks.  Rule  205(1)(7)  imposes 
recordkeeping  requirements  for  leaks. 
Rule  205(1)(8)  imposes  reporting 
requirements  for  refinery  leaks.  Rule 
205(1)(9)  provides  for  an  alternative 
program  for  refinery  leaks.  Rule 
205(1  )(10)  imposes  a  sealing  device 
requirement. 

The  State's  regulafions  to  satisfy 
USEPA's  requirements  under  the  rubber 
tire  manufacturing  category  are 
contained  in  IPCB  Rule  205(t).  Rule 
205(t)(l)  imposes  requirements  on  the 
owner  or  operator  of  an  undertread 
cementing,  tread  end  cementing  or  bead 
dipping  operations.  Rule  205(t)(2) 
regulates  green  tire  spraying  operations. 
Rule  205(t)(3)  provides  for  alternative 
compliance  in  Ueu  of  the  requirements  of 
Rules  205(t)  (1)  and  (2).  Rule  205(t)(4) 
imposes  testing  and  monitoring 
requirements  for  the  manufacture  of 
pneumatic  rubber  tires. 

The  State's  regulations  to  satisfy 
USEPA's  requirements  under  the  dry 
cleaning  perchloroethylene  category  are 
contained  in  IPCB  Rule  205(u).  Rule 
205(u)(l)  imposes  control  requirements 
on  dry  cleaning  facilities  using 
perchloroethylene.  Rule  205(u)(2) 


exempts  coin  operated  facilities  and  dry 
cleaning  operations  consuming  less  than 
30  gallons  per  month  of 
perchloroethylene.  Rule  205(u)(3) 
imposes  testing  and  monitoring 
requirements. 

USEPA  is  approving  the  State's 
regulations  for  petroleum  refinery 
fugitive  emissions,  rubber  tire 
manufacturing  and  perchloroethylene 
dry  cleaning,  as  submitted  by  the  State, 
for  incorporation  in  the  Illinois  SIP  on 
January  28, 1983. 

The  O^ice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuity  by  January  26. 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Ozone,  Sulfur  oxides. 
Nitrogen  dioxide.  Lead.  Particulate 
matter.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations. 

Note: — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  Slate  of 
Illinois  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1962. 

Dated:  October  30, 1987. 
Lee  M.  Tbomas, 
Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  L  Part  52.  is 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  Part  52 
continues  tp  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.720  is  revised  by  adding 
new  paragraph  (c)(69)  as  follows: 

§52.720    Identification  of  plan. 

0  •  *  *  • 

(c)  *  *  • 

(69)  On  January  26, 1983,  the  Illinois 
Environmental  Protection  Agency 
submitted  a  December  30, 1982,  Illinois 
Pollution  Control  Board  Order  (R80-5). 
Illinois  Pollution  Control  Board  Rules 
205(1)(4)  through  (10),  205(t)  and  205(u) 
are  approved. 

(i)  Incorporation  by  reference. 

(A)  Ilinois  Pollution  Control  Board 
Rules  205(1)(4)  through  (10),  205(t)  and 


205(«)a»  contained  in  December  30, 
1982.  Olinots  Pollution  Control  Board 
Order  R80-5. 
(ii)  Additional  material— none. 

IFR  Doc.  87-25654  Filed  11-25-87;  8:45  am) 
BILUNG  COK  65«(M0-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  Na  FEMA  6769] 

Suspension  of  Community  ElfglbilRy 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 


summary:  This  rule  lists  communities, 
where  the  sale  of  flood  insaraiKe  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  became  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  conmunity  has 
adopted  the  required  floodplain 
management  nieasures  prior  to  the 
effective  suspension,  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  FedenI  Registei. 
EFFECTIVE  DATE  The  third  date 
("Susp.")  listed  in  the  third  column. 
FOR  FURTHER  MFORMATIOM  CONTACT: 
Frank  H.  Thontas,  Assistant 
Administrator.  Office  of  Loss  Reduction. 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza.  500  C 
Street,  Southwest,  Room  416. 
Washington,  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
admfm'ster  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooifing. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 

§64.6    Ust  of  eligible  connwmities. 


U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adeqtrate  floodplah>  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory- 
requirement  for  coaipfiaoce  with 
program  regulations  (44  CFR  Part  59  et 
seq.).  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  third  cohimn.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  docmnentation  ol  legally 
enforceable  floodplain  management 
measures  after  this  role  is  pnbh'shed  but 
prior  to  the  actual  suspension  date. 
These  comnranities  wH!  not  be 
suspended  and  will  continue  their 
ehgtbility  for  the  sale  of  hisaraaee.  A 
notice  wittidrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Fadeeal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
stispenston  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

In  addition.  Hie  Federal  Emergency 
Management  Agency  has  identified  the 
spedaJ  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map.  if  one  has  been  published,  is 
indicated  in  the  foorth  cdmnn  of  the 
table.  No  direct  Federal  fmancial 
assistance  (except  assistance  pursuant 
to  the  Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood]  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  eoBiuuiuities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  91-2341,  as 
amended.)  "This  prohibition  against 
certain  types  of  Federal  assrsfance 


becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  coawnunities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  cooununity  receives  a  6- 
month,  90-day,  and  30^ay  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  US.C 
605(b),  the  Administrator.  Federal 
Insurance  Administration.  FEMA. 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  smaH  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  thod  insurance 
decreases  the  economic  impact  of  fotore 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impwcL  Aay 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chrronology  at 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Fart  64 

Flood  insurance — fkwdplains. 

PART  64— (AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  aeq.. 
Reorganization  Plan  No.  3  of  IS7a.  EO.  12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


SM*  and  locatcn 


Massachusetts:  N«w  Salem,  Town  ot,  FranMn  Cstmly  . 

ItagtonU 

New  Yorti:  Amsterdam.  Town  of.  Montgomery  Cbuniy   . 


m 

Vir^nz  Spewytuana  County,  unmcofteftrnt  i 


Commurvty 
No. 


2S0t23 
360441 
SIQOOa 


Effective  dates  of  aulhorsaaon/canoeHaaon  of  sale  of  flood  insurance  <r. 


Mar.  18,  1976.  Emerg.:  Dae.  V  TM7.  Rag..-  Oac  X.  XM7  Susp  . 
Mr  16.  1»79.  Emeig.:  Dee.  1.  «e7.  Beg:  Dee  1.  we?.  Susp  . 
Fefe  35,  1977.  Emetj.  Oac.  t.  «•».  Beg .  Oac  t.  M87.  Susp 


Current  effective  map 
date 


Dec  1,  1987. 

do ~ 

do 


Date  cenam 

FederaJ  a&s«unce 

no  longar  available 

«i  veciai  Hood 

tiazard  areas 


Oac  1.  1967 
Do 
Do 
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Sla<e  and  kxsation 


Convnunily 
No 


PeonsyNania 

Panerson  Township  ol  Beave»  County 

Roseio.  Bocough  o<.  ^kx1hamplon  County.. 
ItegJoo  I— Htgolar  Co«w«r«loo» 

Conoocticut 

Norfolk.  To«m  ol.  Lilchhetd  County 

Ro«bury.  Town  ol.  Lrtctiheld  County 

Maine  Eastport.  Oty  ol.  Washmglon  County 

RcQlonlll 

Pennsylvania: 

ijcK.  Township  ol.  Juniata  County 

Greenwood.  Township  ol.  Juniata  County . 
West  Perry.  Townsh*  ol.  Snyder  County .. 

RtglonlV 

Kentudty 

PenyviMe.  Oty  ol  Boyle  County  _ - 

WNtestKirg.  Oty  ol.  Letcher  County 

iV 


422326 
422255 


Etfeclive  dates  ol  authonzation/cancellalion  ol  sale  ol  llood  msorance  I 
community 


^tov  28.  1975,  Emerg:  Doc  1.  1967.  fleg.;  Dec.  1.  1967  Susp - * 

Mar  7.  1978.  Emerg..  Dec   1.  1987.  Reg..  Dec  1.  1967.  Susp do- 


Currer«t  ellective  map 
dale 


090181  Oct.  22.  1975.  Emerg .  Dec  3.  1967.  Beg.  Dec  3  1987  ^. 
090051  Aug  19.  1975.  Emerg ,  Dec  3.  1987.  Reg.:  Dec  3.  1M7  ftisp.. 
230137    June  11.  1985.  Emerg;  Dec  3.  1987.  Reg.;  Doc  3.  1987.  Susp.. 


421742 

421741 
422042 


July  28.  1975.  Emerg;  0«:  3-  '98^-  ""S:  D«:  3.  1967.  Susp. 
July  7  1975.  Emerg.;  Dec  3.  1967.  Reg.;  Dec.  3.  1987.  Susp... 
Feb.  9.  1976.  Emerg..  Dec  3.  1987.  Reg.  Dec.  3.  1967.  Susp.. 


Dale  certain 

Federal  assistance 

no  longer  available 

in  special  Nood 

hazard  areas 


Dec  3.  1967. 

do 

_....do 


..do.. 

..do.. 
...do.. 


Do 
Do 


Dec  3.  1987. 
do. 
Do. 


Do. 


210020    July2l    1975.  Emerg;  Dec.  3.  1967.  Reg;  Dec  3.  1967.  Si^.. 
210140 


Michigan.  Setoewamg.  Village  ol.  Huron  County 

Region  VH 
Missoun:  Chanton  County,  unincorporated  areas 
Region  It— Regular  Conversion* 

New  York 

Rockland.  Town  ol.  Sullivan  County 

Vanck.  Town  ol  Seneca  County 

Youngstown.  Village  ol.  Niagara  County 

Region  III 
Pennsylvania  Washington.  Township  ol.  Oauphwi  Cottnty 

I IV 


Alabama: 

Cartxm  HiM.  Oty  ol.  Walker  County 

Childersburg.  OW  ol.  Talladega  County 

Demopohs.  Oty  ol.  Marengo  County 

Fkxnalion.  Town  ol  EscamtM  County 

Jackson.  City  ol.  Clarke  County  - 

Stevenson.  Oty  of.  Jackson  County 

Sylacauga.  Oty  ol.  Talladega  County 

Vernon.  Oty  ol.  Lamat  County — 

Region  V 

Michigan 

Hamlin.  Township  ol.  Mason  County 

Sumn»t.  Township  ol.  Mason  County 

Region  VI 
Oklahoma  Wyandotte.  Town  ol.  Ottawa  County.. 
Region  VIII 

Montana  Lake  County,  unincorporated  areas 

Region  VI 
Te«as;  Jim  Hogg  County,  unincorporated  areas 

Region  VIII 

Montana  Fort  Belknap  Indian  Reserre.  Blaine  at*J  Phil- 
lips Counties 


260572 
290073 


360629 
360758 
360515 

421598 


010204 

010197 
010157 

010074 
010040 
010113 
010199 
010139 


June  4.  1975.  Emerg.;  Dec  3.  1967.  Reg ;  Dec.  3.  1967,  Susp . 
Mar  24.  1976.  Emerg..  Dec  3.  1987.  Reg.;  Dec.  3.  1987.  Susp.. 

Jan  12.  1964.  Emerg.;  Dec  3.  1967.  Reg.;  Dec.  3.  1967.  Susp.. 


..do .. 

...do.. 


..do.. 
..do. 


July  29.  1975.  Emerg.;  Dec.  17.  1987.  Reg.;  Dec  17.  1987.  Susp 

Nov  3  1975.  Emerg.;  Dec  17.  1967.  Reg..  Dec.  17.  1987.  Susp ~. 

Mar  30  1973.  Emerg    June  4.  1960.  Reg.;  Dec.  17.  1987.  Susp 


Jan  20.  1976.  Emerg.:  Dec.  17.  1967,  Reg.:  Dec.  17.  1987.  Susp. 


Dec  17.  1967.. 

do 

do 


do. 


Mar.  18.  1977.  Emerg.;  Dec.  17.  1967.  Reg.;  Dec.  17.  1987.  Susp.. 


April  23.  1975.  Emerg 
Aug  21.  1975.  Emerg. 

Aug.  26,  1975.  Emerg. 
Aug  11.  1975.  Emerg. 
Oct.  16.  1964.  Emerg 
Feb  18.  1975.  Emerg 
July  25,  1974,  Emerg : 


Dec.  17.  1967.  Beg.:  Dec 
Dec  17.  1987.  Beg..  Dec. 

Dec  17.  1967.  Reg;  Doc. 
Dec  17.  1987,  Reg ;  Dec 
Dec.  1987.  Reg;  Dec.  17. 
Dec.  17.  1987.  Re&:  Dec. 
Dec  ;7.  1987.  Reg..  Dec. 


17.  1987.  Susp  .. 
17.  1987.  Susp  . 

17.  1987.  Susp  .. 
17.  1987.  Susp.. 

1987.  Susp 

17.  1987.  Susp.. 
17.  1967.  Susp... 


..do.. 

..do. 
..do. 


..do 

..do 

..do 

...do 

...do 


260134    July  2.  1975.  Emerg ;  Dec  17,  1987,  Reg :  Dec.  '7- '99^  Su^     

260307     Sept  27.  1974,  Emerg:  Dec  17,  1987.  Reg.;  Dec.  17.  1987.  Susp 

400161     July  12.  1976.  Emerg:  Dec.  17.  1967.  Reg;  Dec.  17.  1987.  Susp 

300155    April  19,  1978.  Emerg ;  Dec.  17.  1987.  Reg.;  Dec.  17.  1967.  Susp 

481081     Nov.  14.  1975.  Emerg.  Nov.  1.  1987.  Reg.;  Dec  17.  1987,  Susp  Nov  1.  1987.. 

Apr.  25.  1978.  Emerg.:  Dec.  17.  1987.  Reg.;  Dec  17.  1987,  Susp 


..do. 
..do. 


..do.. 
...do. 


300180 


Dec.  17.  1987.. 


Do. 
Do. 


Do. 
Do 


Do. 
Do. 


Dec.  17.  1987. 
Do. 
Do. 

Do. 


Do. 

Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 


Do. 
Do. 

Do. 

Do. 

Nov.  1.  1987. 
Dec  17.  1987. 


Code  10.  reading  lourth  column  Emerg.-Emeigency;  Reg.-Regular.  Susp  -Suspension. 


Harold  T.  Dur>'ee. 

Administrator.  Federal  Insurance 

Administration. 
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BILLING  CODE  671S-03-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  63, 67,  and  69 

(Common  Carrier  Docket  No.  86-309;  FCC 

87-3041 

Inquiry  Into  Policies  To  Be  Followed  In 

the  Auttiorization  of  Common  Carrier 

Facilities  To  Provide 

Telecommunications  Service  Off  of 

the  Island  of  Puerto  Rico 

agency:  Federal  Communications 

Commission  (FCCl. 

action:  Policies.  


summary:  This  action  develops  needed 
policies  and  guidelines  to  be  followed  in 
acting  on  applications  to  provide 


common  carrier  services  between  the 
island  of  Puerto  Rico  and  off-island 
points. 

EFFECTIVE  DATE:  November  27. 1987. 
ADDRESS:  Federal  Communications 
Commission.  1919  M  Street,  NW.. 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Pabo.  (202)  632-4047. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  Common  Carrier  Docket 
86-309,  FCC  87-204.  Adopted  September 
17, 1987,  and  Released  October  15, 1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 


(be  FCC  Dockets  Branch  (Room  2301 
191SM  Street.  NW..  Washington,  DC 
The  complete  text  of  thts  decision  may 
also  be  purchased  front  the 
Commission's  copy  contractor. 
International  Transcription  Service 
(202)  857-380a  2100  M  Street,  NW.,'suite 
140,  Washington,  DC  20037. 

Summary  of  the  Reperi  and  Onhsr 

/.  Introduction 

1.  On  July  la  1S86  (puWished  in  the 
Federal  Register.  |uty  24,  26562.  51  FR 
26562).  we  initiated  a  rulemaking 
proceedjtig  to  develop  policies  and 
guidelines  concerning  applications  for 
faculties  to  provide  common  carrier 
telecommunications  services  between 
the  island  of  Puerto  Rico  and  off-island 
points.  The  proceeding  was  rnstitHled  m 
light  of  the  filing  of  several  such 
applications  which  are  now  pending 
before  (he  Commission.  In  this  Order, 
we  conclude  that  cotnpefition  in  the 
domestic  and  international  off-island 
markets  is  feasible  and  would  promote 
the  public  interest.  We  also  find  that  the 
public  convenience  and  necessity  would 
be  furthered  by  the  introduction  of 
direct  telecommunications  service 
I)etween  Puerto  Rico  and  additional  off- 
island  points. 

2.  We  also  establish  a  number  of 
requirements  for  entry  by  the  Pherto 
Rico  Telephone  Company  (PRTQ  into 
the  relevant  off-island  markets.  These 
requirements  include  conditions  of 
access  to  the  island  network  and  off- 
island  switching  facilities  for  multiple 
off-island  carriers  and  non-structural 
safeguards  designed  to  ensure  (hat 
competition  in  the  interexchange 
markets  will  not  be  impaired  as  a  result 
of  PRTC's  monopoly  over  local  services. 
In  addition,  we  find  no  need  to  require 
that  PRTC  amend  its  applications  to 
account  for  competitive  advantages 
which  some  commenters  claim  PRTC 
possesses  as  a  result  of  its  government- 
owned  status.  Moreover,  we  find  that 
rate  integration  agreements  for  service 
between  Puerto  Rico/U.S.  Virgin  Islands 
and  the  U.S.  mainland  need  not  be 
modified  as  a  result  of  the  entry  of  PRTC 
or  other  carriers  into  the  domestic  off- 
island  market. 

3.  We  defer  to  separate  Orders  action 
on  the  pending  Earth  station 
applications  and  the  issue  of  whether 
demand  for  off-island 
telecommunications  service  is  adequate 
to  accommodate  economically  two 
'modified"  Standard  A  international 
satellite  Earth  stations  on  the  island 
Additionally,  we  shall  address  in 
separate  Orders,  consistent  wrth  the 
conclusions  set  forth  in  this  Order, 
PRTC's  and  the  ITT  Companies' 


applications  to  provide  *recl  service  to 
and  from  Canada  and  other  points  via 
existing  and  new  facilities. 

//.  Competitive  Entry 

4.  We  rely  on  our  find^s  in  the  MTS 
and  WA  TS  Market  Stniclare  proceeding 
in  concluding  that  competition  in  the 
domestic  off-island  market  wowld 
benefit  the  public.  In  that  proceeding, 
we  declared  that  competition  in  the 
provision  of  interstate  interexchange 
MTS  and  WATS  services  would 
promote  the  public  interest  We  have 
not  received  evidence  challenging  the 
benefiu  of  competition  in  the  domestic 
off-island  market,  and  the  Commissioo's 
open  entry  policy  in  CC  Docket  No.  7&- 
72  clearly  contemplated  competitive 
entry  by  independent  local  exchange 
companies  (LECs).  In  addition,  as 
indicated  in  the  NPRM.  w>e  find  that 
Puerto  Rico  is  within  the  geographic 
scope  of  our  pro-entry  policy  in  the  MTS 
and  WA  TS  Market  Structure 
proceeding.  Even  if  our  decision  in  the 
MTS  and  WA  TS  Market  Structure 
proceedmg  that  competition  in  the 
provision  of  interstate  interexchange 
services  would  serve  the  public  interest 
had  not  applied  to  Puerto  Rico,  we 
would  reach  that  conclusion  in  this 
proceeding  based  on  a.,  analysis  of  MTS 
traffic  and  revenue  data  between  the 
continental  U.S.  and  Puerto  Rico. 

5.  We  also  affirm  our  tentative 
conclusion  in  the  NPRM  that  the 
introduction  of  competition  in  various 
off-island  international  markets  is 
feasible  and  will  benefit  the  public, 
although  we  will  act  on  specific  section 
214  applications  to  serve  international 
points  in  separate  proceedings. 

///.  Access  Conditions 

6.  In  the  NPRM.  we  proposed  a  set  of 
general  principles  concemmg  access 
conditions  which  PRTC  most  meet  in 
order  to  receive  authorization  to  provide 
off-island  services.  We  affirm,  in  large 
part,  the  general  principles  proposed  in 
the  NPRM  concerning  the  access 
requirements  to  be  satisfied  by  PRTC 
before  it  is  authorized  to  enter  off-island 
markets,  although  the  requirements 
which  we  are  establishing  here  differ 
from  those  contained  in  the  NPRM  to 
some  extent.  To  begin  with,  we  find  that 
the  public  mterest  would  be  served  by 
the  authorization  of  PRTC  into  off-island 
markets  through  those  end  offices  in 
which  acceptable  equal  access  or 
interim  access  arrangements  are 
available  for  both  originating  and 
terminating  traffic.  PRTC  has 
represented  that  if  intends  to  implement 
full  mainland  style  FGD  equal  access 
service  throughout  the  island  by  the  end 
of  1989.  It  has  also  stated  that  Puerto 


Rico  Communicatfons  Authority  (PRCA) 
will  implement  equal  access  in  its 
service  territory  during  1988.  While  this 
commitmenf  goes  beyond  the  generally 
applicable  equal  access  obligations  of 
independent  telephone  companies,  we 
intend  to  rely  upon  PRTC's 
representations  and  make  them  a 
condition  of  HlTCs  entry  into  the  off- 
island  markets.  However,  this 
requirement  will  be  waived  if  PRTC 
demonstrates  that  it  carmol  reasonably 
complete  its  equal  access  conversion  in 
accordance  with  this  schedule.  We 
would  also  entertain  request*  for 
waivers  of  this  requirement  in  the  case 
of  small  end  offices  upon  a  showing  that 
conversion  to  equal  access  would  not  be 
cost  effective  and  that  equal  access  in 
such  offices  is  not  required  to  ensure  fair 
competition.  We  also  note  certain 
concerns  about  PRTCs  original  plan  to 
implement  FGD  equal  access 
simultaneously  in  all  end  offices 
throughout  its  service  territory,  although 
we  do  not  require  a  phased  conversion. 

7.  PRTC  must  comply  with  ail  of  our 
existing  requirements  for  equal  access 
balloting.  Any  acceptable 
presubscription  process  for  off-island 
carriers  must  specify  that  users  are 
choosing  a  carrier  to  provide  off-island 
services,  but  not  long  distance  intra- 
island  services,  and  that  the  customers 
selecting  a  competing  off-island  carrier 
will  continue  to  receive  intra-island 
service  from  PRTC  on  a  "1  -^  '  basis 
without  discrimination  based  on  the 
customer's  selection  of  an  off-island 
carrier.  We  also  require  PRTC  to  comply 
with  reasonable  requests  to  interconnect 
off-island  switches  of  competing  carriers 
to  ensure  the  full  benefits  of  competition 
in  the  provision  of  off-island  ser\ices. 
We  note  further  that  PRTC  must  pro\'ide 
sufficient  information  about  the  island 
network  to  allow  competing  carriers  to 
utilize  their  own  off-island  switches 
effectively. 

8.  In  sum.  for  equal  access  to  be 
deemed  available  in  a  particular  end 
office.  PRTC  must:  (a)  Convert  that  end 
office  to  provide  full  mainland  style 
FGD  equal  access  capability;  (b) 
implement  a  balloting  arrangement  in 
compliance  with  existing  requirements 
to  allow  all  users  to  presubscribe  to 
their  chosen  off-island  carrier  and  (c) 
upon  reasonable  request  by  a  competing 
off-island  carrier,  interconnect  that 
carrier's  off-island  switch  with  the 
island  network  as  requested.  We  also 
note  that  access  tandem  switches  have 
traditionally  been  installed  in 
conjunction  with  the  conversion  of  end 
offices  to  equal  access  on  the  mainland 
because  this  has  improved  efficiency 
and  fostered  competitive  entry. 
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Accordingly,  we  would  expect  PRTC  to 
install  one  or  more  access  tandem 
switches  as  it  upgrades  its  network 
unless  another  approach  would  prove 
more  cost  effective  from  a  public 
interest  perspective  for  the  provision  of 
interstate  access  in  Puerto  Rico. 

9.  We  conclude  that  the  public  would 
benefit  from  PRTC's  entry  into  the 
competitive  off-island  markets  under 
interim  access  arrangements,  given 
appropriate  safeguards.  The  public 
benefits  of  PRTC's  entry  would  be 
undermined  if  it  were  allowed  to 
provide  itself  access  arrangements 
superior  to  those  of  other  off-island 
carriers  or  to  downgrade  the  present 
access  of  All  .America  Cables  and  Radio 
(AACR)  (Note:  All  references  to  AACR 
and  ITT  Communications  Inc.-Virgin 
Islands  refer  to  these  companies  and 
their  successors  in  interest).  We  also 
conclude  that  the  public  should  be 
provided  the  benefits  resulting  from  the 
provision  of  off-island  switching  and 
routing  services  by  competing  carriers. 
Thus,  we  find  that  in  order  for  the  public 
to  benefit  fully  from  PRTCs  entry  into 
off-island  markets  under  interim,  pre- 
equal  access  arrangements.  PRTC  must 
satisfy  the  following  conditions:  (a) 
AACR  must  receive  access 
arrangements  at  least  as  desirable  as  its 
current  access;  (b)  to  the  extent  access 
arrangements  are  unequal.  AACR.  as 
the  traditional  off-island  carrier,  must 
receive  the  superior  access  and  all  other 
authorized  carriers  must  receive  equal 
access  to  that  of  PRTC's  off-island 
intere-xchange  operations:  and  (c)  upon 
reasonable  request  by  a  competing  off- 
island  carrier.  PRTC  must  interconnect 
that  carriers  off-island  switch  located 
on  the  island  with  the  island  network  as 
requested.  Finally.  PRTC  and  all  other 
new  competitive  entrants  must  pay  the 
full  premium  access  charges  imposed  on 
AACR. 

10.  We  shall  not  authorize  PRTC  to 
provide  off-island  services  until  it  has 
filed  section  214  applications  which 
meet  the  following  requirements:  First. 
PRTC  must  show  that  the  end  offices 
through  which  it  is  proposing  to  provide 
off  island  service  have  been  converted 
to  accommodate  access  arrangements 
for  multiple  carriers,  as  specified  in  its 
interim  access  proposal,  subject  to  the 
modifir.itions  adopted  in  this  Order. 
Second.  PRTC  must  demonstrate  that  it 
has  complied  with  all  re.isjmable 
requests  by  AACR  and  other  c.irriers  for 
interconnection  of  their  off  island 
switches  to  the  island  network. 

/I'.  Win  Stniilural Sa^ri^ijard^i 

11.  We  hereby  affirm  our  unopposed 
tenl.ilive  conclusion  that  PRTC  should 
not  be  b.irnd  from  enteiing  off-isl.ind 


markets  simply  because  it  is  a  LEC.  We 
also  conclude  that  the  public  interest 
does  not  require  that  PRTC  create  a 
separate  subsidiary  to  provide  off-island 
services.  Rather,  we  find  that  certain 
non-structural  safeguards  will  ensure 
fair  competition.  These  non-structural 
safeguards  include  PRTC's  compliance 
with  our  Part  67  rules  for  separating  the 
costs  incurred  in  "intrastate"  and 
"interstate"  activities,  and  our  Part  69 
rules,  as  well  as  its  disclosure  of  certain 
types  of  network  information,  customer 
proprietary  network  information  (CPNI) 
and  line  and  usage  information.  We  also 
find  that  PRTC  should  be  treated  as  a 
dominant  carrier  in  the  provision  of 
IMTS.  PRTC  would  also  be  regulated  as 
dominant  in  the  provision  of  domestic, 
off-island  telecommunications  service 
pursuant  to  our  decisions  in  the 
Competitive  Carrier  proceeding. 

12.  The  following  non-structural 
safeguards  are  based  on  those  we 
imposed  on  AT&T  and  the  Bell 
Operating  Companies  (BOCs)  as 
conditions  for  removing  the  Computer  II 
structural  requirements  from  their 
customer  premises  equipment  (CPE)  and 
enhanced  service  operations.  First,  we 
establish  a  requirement  governing  the 
disclosure  of  network  information,  an 
integral  part  of  the  obligations  that  we 
are  imposing  on  PRTC  in  providing 
information  needed  by  off-island 
carriers  to  interconnect  with  the  island 
network.  Therefore,  we  require  PRTC  to 
notify  all  authorized  off-island  carriers 
when  new  or  modified  network 
configurations  or  ser\ices  that  affect 
such  interconnection  are  under 
development  for  any  portion  of  its 
service  area.  Such  information  must  be 
disclosed  at  the  make/buy  point.  The 
requisite  notification  need  not  contain 
detailed  technical  information,  but  it 
must  describe  the  proposed 
configuration  or  service  with  sufficient 
detail  to  allow  other  off-island  carriers 
to  understand  what  the  new 
configuration  or  service  is  and  what  its 
capabilities  are.  The  notification  must 
indicate  that  the  relevant  technical  and 
market  information  will  be  made 
available  to  any  authorized  off-island 
c.irrier.  but  such  disclosure  may  be 
limited  to  entities  willing  to  execute  a 
nondisclosure  agreement.  Once  an  off- 
island  carrier  has  signed  a 
nondisclosure  agreement,  I'R  TC  must 
provide  the  required  information  within 
a  reasonable  period  not  to  exceed  thirty 
days.  Moreover,  PRTC  must  disclose  the 
technii:i»l  network  information  and 
m.irket  infornialion  to  the  public  twelve 
months  prior  to  ihe  introduction  of  the 
new  or  modified  nt.'twork  configuration 
or  service,  by  ,i  means  .idequate  to 


communicate  the  information  effectively 
and  efficiently.  We  believe  that  these 
information  disclosure  requirements  will 
allow  all  off-island  carriers  adequate 
time  to  respond  to  changes  in  the  island 
network  without  inhibiting  PRTC's 
ability  to  develop  its  network  in  an 
innovative  fashion. 

13.  Second,  we  require  that  PRTC 
make  its  customers'  CPNI  available  to 
competing  off-island  carriers  if  the 
customers  so  request.  The  availability  of 
such  information  must  be  on  the  same 
terms,  conditions  and  at  the  same  prices 
that  are  applicable  to  PRTCs  off-island 
service  operations.  We  also  require 
PRTC  to  establish  procedures  permitting 
customers  to  prevent  dissemination  of 
their  CPNI  to  PRTC  personnel  who  are 
involved  in  off-island  activities. 
Moreover,  we  require  PRTC  to  notify  its 
multiline  business  customers  regarding 
its  CP.NI  obligations  to  ensure  thai  these 
customers  are  aware  of  their  CP.M 
rights.  Further,  to  the  extent  aggregated 
CPNI  is  provided  to  PRTC's  off-island 
service  operations  and  does  not  reveal 
proprietary  information,  we  require 
PRTC  to  make  such  information 
available  to  competing  off-island 
carriers  on  the  same  terms  and 
conditions  as  it  is  made  available  to 
PRTC's  off-island  service  personnel.  In 
addition,  we  require  PRTC  to  file  a  plan 
describing  the  procedures  it  intends  to 
establish  to  implement  these  CP.M 
safeguards.  We  shall  not  authorize 
PRTC  to  enter  off-island  markets  until 
we  approve  this  plan.  The  procedures 
set  forth  in  the  plan  should  be  as 
efficient  and  nonburdensome  as 
possible  in  terms  of  the  measures  that 
they  establish  for  customers  to  use  in 
exercising  their  rights  and  the  measures 
for  competing  off-island  carriers  to  use 
in  obtaining  customer  information  when 
authorized. 

14.  Finally,  we  require  PRTC  to 
provide  off-island  carriers,  on  request, 
with  the  following  data,  disaggregated 
by  end  office  or  wire  center:  historical 
and  projected  numbers  of  business  and 
residence  telephone  lines:  and  average 
usage  per  line.  We  require  PRTC  to 
update  this  information  periodically,  but 
no  less  frequenllv  than  semi-annually. 
We  also  require  PRTC  to  provide  this 
information  at  Ihe  same  price  as  it  is 
made  available  to  PRTC  personnel 
eng.iged  in  the  provision  of  off  island 
services. 

v.  Covrrmcnt  Oivnvrship 

15.  We  affirm  our  tentative  finding  in 
the  NPRM  that  I'R IC  should  not  be 
precluded  from  entering  off-island 
markets  merely  because  of  its  publit.ly- 
ovvned  status.  While  we  have  staled 
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that  we  frt\or  private  over  public 
ownership  of  lung-disluncr  fucililios.  our 
policy  has  not  Iwen  lo  prohibit 
government  ownership  of  facilities  but 
lo  examine  applications  raising  this 
issue  carefully  to  ensure  that  Ihe  public 
»vill  obtain  the  benefits  of  the  best 
possible  service  at  reasonable  rales.  We 
w  ill  not  require  PRTC  lo  amend  its 
applications  lo  account  for  benefits 
which  it  obtains  from  the  Government  of 
Puerto  Rico. 

\'l.  Rate  lntrf;ration 

16.  In  Ihe  NPRM.  we  noted  that  Ihe 
existing  agreement  for  the 
implementation  of  fully  integrated  rales 
for  MTS  and  WATS  service  between  Ihe 
U.S.  mainland  and  Puerto  Rico/U.S. 
Virgin  Islands  was  adopted  in  1979. 
when  off-island  service  was  provided 
only  by  AACR.  We  find  thai  Ihe  record 
does  not  present  any  circumstances 
which  suggest  that  rate  integration 
agreements  are  applicable  lo  Ihe 
services  PRTC  is  proposing  lo  offer  at 
this  time. 

17/.  Earth  Station  Applications 

17.  In  the  NPRM  we  tentatively 
concluded  that  the  institution  of 
international  Standard  A  earth  station 
scr\  ice  in  Puerto  Rico  would  promote 
the  public  convenience  and  necessity. 
We  also  tentatively  concluded  that  a 
carrier's  Title  III  earth  station 
application  should  not  be  granted  unless 
we  find  its  accompanying  section  214 
application  lo  be  in  the  public  interest. 
We  stated  that  our  initial  review  of  the 
two  pending  Title  III  applications 
revealed  a  demand  for  international 
service  on  the  circuits  between  Puerto 
Rico  and  an  expanded  number  of 
overseas  points  and  that  Ihe  operation 
of  international  earth  station  facilities 
could  also  be  expected  lo  be  an 
important  factor  in  achieving  rapid 
growth  in  international 
telecommunications  traffic  on  the  island. 
We  affirm  those  findings,  further,  we 
conclude  that  no  purpose  would  be 
served  by  the  grant  of  PRTC's  Title  III 
earth  station  application  unless  we  find 
d  grant  of  its  accompanying  section  214 
application  lo  be  in  the  public  interest. 
Since  we  have  determined  in  this  Order 
that  PRTC  has  not  yet  taken  all  steps 
necessary  to  accommodate  acceptable 
access  arrangements  for  multiple 
carriers  in  the  off-island  markets,  we 
can  take  no  action  at  this  time  on  any  of 
its  section  214  applications  to  provide 
off-island  service.  Hence,  we  will  not 
lake  action  on  PRTC's  Title  III  earih 
station  application  at  this  lime.  We  will 
address  .AACRs  Title  III  earth  station 
application  and  accompanying  section 
214  application  in  a  separate  Order. 


r.onsislcnl  with  Ihe  requirements  set 
fiirth  herein. 

18.  We  shall  defer  lo  a  separate 
decision  our  determination  of  whether 
demand  will  be  adequate  in  the 
foreseeable  future  lo  accommodate 
economically  both  proposed 
international  satellite  earth  stations. 
This  matter  will  be  addressed  in  Ihe 
context  of  separate  action  on  the 
pending  earth  station  applicutions. 
Should  the  record  demonstrate  that 
demand  will  support  more  than  one 
earth  station,  we  shall  not  delay  action 
on  one  application  pending  resolution  of 
any  outstanding  questions  regarding  the 
other  application. 

Vl/l.  Ordering  Clauses 

19.  Accordingly,  it  is  ordered, 
pursuant  lo  sections  4(i).  4(i).  201.  202. 
214.  308-310.  319  and  403  of  Ihe 
Communications  Act  of  1934.  47  U.S.C. 
154(i),  154(1).  201.  202.  214.  308-310.  319 
and  403  (1976).  that  the  policies,  rules 
and  requirements  set  forth  herein  are 
adopted. 

20.  It  is  further  ordered,  that  the 
Motion  for  Leave  lo  File  Response  of 
Puerlo  Rico  Telephone  Company  is 
granted. 

Fe.-ierai  Communications  Commission. 
William ).  Tricarico, 
Sfcrctary. 
jKR  Doc  87-27072  Filed  11-2^-87;  8:45  am] 
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50  CFR  Part  246 

(Dodcet  No.  50710-72091 

Marking  Containers  of  Fish  or  Wildlife 

AGENCIES:  Fish  and  Wildlife  Service. 
Interior:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 
action:  Final  rule. 

summary:  The  U.S.  Fish  and  W  ildlife 
Service  (Service)  and  National  Oceanic 
and  Atmospheric  Administration 
(NO.\,\)  publish  final  regulations 
implementing  section  7(d)(2)  of  the 
Liicey  .Act  Amendments  of  1981,  95  Stat. 
1078.  16  U.S.C.  3376|a)(2).  The 
repuI.Ttions  establish  requirements  for 
ni.irking  containers  of  fish  or  wildlife 
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that  are  imported,  exported,  or 
transported  in  interstate  commerce.  The 
requirements  arc  designed  lo  be 
consistent  with  Ihe  existing  commcrri.il 
practices  of  those  industries  that  must 
comply  with  them.  The  regulations  make 
final,  with  minor  revisions,  proposed 
rules  published  on  )uly  7, 1986  (51  FR 
24559). 

EFFECTIVE  DATE:  December  28.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L.  Streigler.  Division  of  Law 
Enforcement,  Fish  and  Wildlife  Service. 
U.S.  Department  of  the  Interior.  P.O.  Box 
28006,  Washington,  DC  20005,  telephone: 
(202)  343-9242:  Patricia  Kraniolis. 
NOAA  Office  of  General  Counsel 
(GCEL).  Suite  607. 1825  Connecticut 
Avenue  NW..  Washington.  DC  20235. 
telephone:  (202)  673-5220. 

•UPPUMENTARV  INFORMATION: 
Discussion 

The  Service  and  NOAA  publish  final 
regulations  implementing  section  7(a)(2) 
of  the  Lacey  Act  Amendments  of  1981. 
95  Stat.  1078, 16  U.S.C.  3376(a)(2).  The 
regulations  were  published  in  proposed 
form  on  July  7. 1986  (51  FR  24559).  Under 
16  U.S.C.  3372(b).  it  is  unlawful  to 
import,  export,  or  transport  in  interstate 
commerce,  containers  of  fish  or  wildlife 
unless  Ihe  containers  have  been  marked 
in  accordance  with  the  regulations 
promulgated  jointly  by  the  Secretaries  of 
the  Interior  and  Commerce  pursuant  to 
16  U.S.C.  3376(a)(2). 

Section  14.81  (NOAA  S  246.1]  states 
the  basic  marking  requirement.  Each 
container  of  fish  or  wildlife  must  be 
marked  with  the  name  and  address  of 
the  shipper  and  consignee,  and  the 
contents  by  species  and  number  of  each 
species.  Section  14.82(a)  |NOAA 
§  246.2(a)|  contains  alternative  methods 
of  Sdtifying  the  marking  requirement. 
Section  14.82(b)  (NOAA  §  246.2(b)) 
contains  exemptions  to  the  marking 
■fequirement  for  certain  captive  bred 
species,  certain  retail  packages  offish  or 
shellfish,  and  catches  of  fish  or  shellfish 
being  landed  by  fishing  vessels. 

These  final  regulations  are 
substantially  the  same  as  the  proposed 
regulations.  Modifications  involve,  for 
the  most  part,  matters  of  clarification. 

Section  14.82(a)(2)  |NOAA 
§  246.2(a)(2)l  sets  forth  one  of  the 
alternative  methods  of  complying  with 
the  ma;king  requirement.  Language  was 
added  to  this  provision  requiring  that 
the  letters  "rWS  "  precede  the  import/ 
export  license  number.  This  change  will 
enable  enforcement  agents  readily  to 
identify  the  relevant  number  since 
containers  typically  displav  several 
numerical  codes. 
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A  sentence  was  added  to  §  14.82(a)(3) 
|NOAA  S  246.2(a)(3)|  providing  that  if 
live  fish  or  wildlife  are  shipped  in 
numbered  subcontainers,  the 
accompanying  invoice  must  reflect  such 
numbers.  This  is  a  commoo  practice 
among  dealers  in  live  fish  and  wildlife 
as  it  aids  in  identification  and  document 
processing.  The  Service  wishes  to 
endorse  this  practice  in  the  regulations 
since  it  is  both  helpful  in  identification 
and  reflects  current  industry  practice. 

Section  14.82(a)(4)  (NOAA 
§  246.2(a)(4))  was  reworded  simply  to 
read  more  dearly.  That  section  sets 
forth  the  circumstances  under  which  a 
conveyance  will  not  itself  be  considered 
to  be  a  container.  Where  fish  or  wildlife 
within  a  conveyance  are  carried  loosely 
or  are  readily  identifiable,  neither  the 
fish  or  wildlife  nor  the  conveyance  itself 
need  be  marked,  as  long  as  the  required 
documentation  accompanies  the 
shipment.  Also,  where  the  fish  or 
wildlife  within  the  conveyance  are 
packaged  and  marked  in  accordance 
with  the  regulations,  the  conveyance 
itself  is  not  considered  a  container. 

SecHon  14.82(b)(2)  [NOAA 
§  246.2(b)(2)l  was  reworded  to  make 
clear  that  the  provision  is  not  intended 
to  incorporate  the  detailed  requirements 
of  the  Food,  Drug,  and  Cosmetic  Act,  21 
U.S.C.  301  et  seq..  into  the  marking 
requirements.  (This  provision  exempts 
fish  or  shellfish  in  retail  consumer 
packages  from  the  marking 
requirement.)  This  change  was  made  in 
response  to  concerns  voiced  by  the  fish 
processing  industry. 

Response  to  Public  Comments 

One  commenter  raised  several 
matters.  First,  the  commenter  indicated 
it  was  unclear  whether  or  not  fish  that 
are  offloaded  from  a  fishing  vessel  and 
trucked  to  a  processing  plant  are  exempt 
from  the  marking  requirement  under 
1 14.82(b)(3)  (NOAA  §  246.2(b)(3)|.  The 
commenter  noted  that  because  some  fish 
are  offloaded  from  vessels  in  cages  or 
bags  and  trucked  to  processing  plants, 
the  provision  might  disrupt  existing 
commercial  practices.  The  marking 
requirement  clearly  applies  in  such  a 
circumstance  because  the  first  are  being 
transported  beyond  the  point  where 
they  are  fish  offloaded  from  a  fishing 
vessel.  The  Service  and  NOAA  believe 
this  provision  should  remain  as      I 
proposed,  and  that  it  will  not  unduly 
disrupt  commercial  practices.  First 
since  fish  transported  from  dock  to 
processor  usually  do  not  move 
interstate,  the  marking  requirement  will 
generally  not  apply  to  such  transports. 
Second,  since  for  fish  transported  in 
bags,  such  as  oysters,  various  States 
already  typically  require  that  the  bags 


be  tagged,  the  marking  requirement  will 
not  pose  a  significant  additional  burden. 
Finally,  since  caged  fish  arc  readily 
visible,  the  cages  themselves  need  not 
be  marked  to  satisfy  the  regulatory 
requirement  as  long  as  the  required  bill 
of  lading  (or  similar  document) 
accompanies  the  shipment  (See 
§  14.82(a)(4)  and  §  246.2(a)(4)j. 

The  same  commenter  recommended 
that  in  order  to  avoid  duplication, 
fishermen  and  processors  who  are 
required  to  keep  records  and  file  reports 
under  regulations  implementing  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  16  U.S.C.  1801-1882. 
be  exempted  from  the  marking 
requirement.  The  Service  and  NOAA  do 
not  accept  this  recommendation.  The 
periodic  reports  required  for  some 
fisheries  under  the  Magnuson  Act  do  not 
elicit  information  with  respect  to 
individual  shipments  that  the  marking 
regulations  are  intended  to  elicit.  For 
instance,  50  CFR  652.5  requires  dealers 
to  file  with  NOAA  weekly  reports  of 
surf  clam  purchases. 

Such  reports  are  not  useful  for  Lacey 
Act  purposes  since  they  may  be  filed 
long  after  individual  shipments  occur. 
The  marking  requirements,  on  the  other 
hand,  are  intended  to  provide 
contemporaneous  identification  of  the 
shipments  in  order  to  facilitate 
inspection. 

The  same  commenter  also 
recommended  that  proposed 
§  14.82(b)(2)  and  §  246.2(b)(2)  be 
reworded  to  clarify  that  the  provision  is 
not  intended  to  incorporate  the  detailed 
requirements  of  the  Food,  Drug,  and 
Cosmetic  Act.  The  Service  and  NOAA 
agree,  and  have  reworded  those  sections 
accordingly. 

Finally,  this  commenter  noted 
potential  difficulties  with  application  of 
the  marking  requirement  to  products 
produced  from  menhaden  meal  and  oil. 
While  the  regulations  do  apply  to  such 
products,  because  the  marking 
requirements  have  been  purposely 
written  to  consider  industry  practice,  the 
agencies  do  not  anticipate  at  this  time 
that  the  requirements  will  impose  an 
undue  burden  on  the  menhaden 
industry.  Also,  the  exemption  from  the 
regulations  for  retail  fish  products  in 
§  14.82(b)(2)  and  §  246.2(b)(2)  will 
benefit  the  menhaden  industry. 

Another  commenter  suggested  that 
shipments  of  tropical  fish  for  the 
aquarium  trade  be  exempted  from  the 
regulations.  The  Service  and  NOAA  do 
not  accept  this  recommendation.  Since 
the  Lacey  Act  in  general  applies  to  such 
fish,  it  is  important  that  the  marking 
regulations  also  apply. 


Another  commenter  stressed  the 
importance  of  retaining  the  provision  in 
§  14.82(a)(2)  (NOAA  I  246.2(a)(2)| 
allowing  use  of  the  shipper's  import/ 
export  license  number  to  mark 
containers.  The  commenter  also  urged 
retention  of  the  exemption  for  certain 
captive  bred  animals  in  §  14.18(b)(1)  and 
§  246.2(bHl)-  Both  provisions  are 
retained  in  the  final  rules. 

A  final  commenter  expressed 
approval  of  the  proposed  rules  because 
they  simplify  the  previous  marking 
requirements  and  provided  added 
flexibility. 

Classiflcation 

The  information  collection 
requirements  contained  in  §  14.81-14.82 
[NOAA  §  246.l-246.2j  are  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0022. 
The  collection  of  this  information  is 
required  by  16  U.S.C.  3376(a)(2). 

The  Department  of  the  Interior  and 
the  Department  of  Commerce  have 
independently  determined  that  this  is 
not  a  major  rule  under  Executive  Order 
12291  and  have  certified  that  the  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  The  estimated 
effects  of  these  regulations  are 
minimized  because  the  regulations  are 
designed  to  take  account  of  existing 
practices  in  the  relevant  industries. 
These  determinations  are  discussed  in 
detail  in  separate  documents  prepared 
by  the  agencies.  Copies  of  the 
documents  may  be  obtained  from  the 
persons  identified  above  under  "FOR 
FURTHER  INFORMATION  CONTACT." 

These  regulations  have  been 
categorically  excluded  from  the 
National  Environmental  Policy  Act 
requirements  as  a  law  enforcement 
activity  under  NOAA  Directive  02-10. 
The  Department  of  the  Interior  has 
concurred  in  this  categorical  exclusion. 
A  copy  of  the  concurrence  may  be 
obtained  from  the  Service  at  the  address 
indicated  above. 

Primary  Authors 

The  primary  authors  of  this  rule  are 
Kathleen  King,  Division  of  Law 
Enforcement,  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC,  and  Patricia 
Kraniotis,  NOAA  Office  of  General 
Counsel.  Washington.  DC. 

List  of  Subjects  in  50  CFR  Part  14 

Exports.  Fish,  Imports,  Labeling, 
Reporting  and  recordkeeping 
requirements.  Transportation,  Wildlife. 
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Rnal  RegulatioD— Department  of  the 
Interior 

For  the  reasons  set  out  in  the 
preamble,  Subchapter  B,  Chapter  I  of 
Title  50,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  14— IMPORTATION, 
EXPORTATION,  AND 
TRANSPORTATION  OF  WILDLIFE 

1.  The  authority  citation  for  Part  14  is 
revised  to  read  as  follows: 

Authority:  18  U.S.C.  42;  sees.  5  and  6.  Pub. 
L.  97-79,  95  Stat.  1077  and  1078  (16  U.S.C. 
3375  and  3376);  sees.  9(d)-(f)  and  11(f).  Pub.  L 
93-205,  87  Stat.  894,  895,  and  900  (16  U.S.C. 
1538(dHn.  1540(f));  sec.  112,  Pub.  L.  92-522. 
86  Stat.  1042  (16  U.S.C.  1382);  sec.  3,  Pub.  L. 
65-186,  40  Stat.  755  (16  U.S.C.  703);  sec. 
3(h)(3),  Pub.  L  95-616,  92  Stat.  3112  (16  U.S.C 
712);  Pub.  L.  97-1581.  96  Stat.  1051  (31  U.S.C. 
9701). 

2.  Amend  Part  14  by  revising  Subpart 
H.  §§14.81  and  14.82,  and  removing 

§  14.83,  to  read  as  follows: 

Subpart  H— Marking  of  Container*  or 
Packages 

Sec. 

14.81  Marking  requirement. 

14.82  Alternatives  and  Exceptions  to  the 
marking  requirement. 

Subpart  H— Marking  of  Containers  or 
Packages 

S  14  J1    Marking  requirement 

Except  as  otherwise  provided  in  this 
subpart,  no  person  may  import,  export, 
or  transport  in  interstate  commerce  any 
container  or  package  containing  any  fish 
or  wildlife  (including  shellfish)  unless 
each  container  or  package  is 
conspicuously  marked  on  the  outside 
with  both  the  name  and  address  of  the 
shipper  and  consignee  and  an  accurate 
list  of  its  contents  by  species  and 
number  of  each  species. 

§  14.82    Aitemathres  and  exceptions  to  the 
marking  requirement 

(a)  The  requirements  of  §  14.81  may 
be  met  by  complying  with  one  of  the 
following  alternatives  to  the  marking 
requirement: 

(l)(i)  Conspicuously  marking  the 
outside  of  each  container  or  package 
containing  fish  or  wildlife  with  the  word 
"fish"  or  "wildlife"  as  appropriate  for  its 
contents,  or  with  the  common  name  of 
its  contents  by  species,  and 

(ii)  Including  an  invoice,  packing  list. 
bill  of  lading,  or  similar  document  to 
accompany  the  shipment  which 
accurately  states  the  name  and  address 
of  the  shipper  and  consignee,  states  the 
total  number  of  packages  or  containers 
in  the  shipment,  and  for  each  species  in 
the  shipment  specifies: 


(A)  The  common  name  that  identifies 
the  species  [examples  include:  chinook 
(or  king)  salmon;  bluefin  tuna;  and 
whitetail  deer];  and 

(B)  The  number  of  that  species  (or 
other  appropriate  measure  of  quantity 
such  as  gross  or  net  weight). 

The  invoice,  packing  list,  bill  of  lading, 
or  equivalent  document  must  be 
securely  attached  to  the  outside  of  one 
container  or  package  in  the  shipment  or 
otherwise  physically  accompany  the 
shipment  in  a  manner  which  makes  it 
readily  accessible  for  inspection;  or 

(2)  Affixing  the  shipper's  wildlife 
import/export  license  number  preceded 
by  the  three  letters  "FWS"  on  the 
outside  of  each  container  or  package 
containing  fish  or  wildlife  if  the  shipper 
has  a  valid  wildlife  import/export 
license  issued  under  authority  of  50  CFR 
Part  14.  For  each  shipment  marked  in 
accordance  with  this  paragraph,  the 
records  maintained  under  §  14.93(d) 
must  include  a  copy  of  the  invoice, 
packing  list,  bill  of  lading,  or  other 
similar  document  which  accurately 
states  the  information  required  by 
paragraph  (a)(l)(ii)  of  this  section. 

(3)  In  the  case  of  subcontainers  or 
packages  within  a  larger  packing 
container,  only  the  outermost  container 
must  be  marked  in  accordance  with  this 
section.  Provided,  that  for  live  fish  or 
wildlife  that  are  packed  in 
subcontainers  within  a  larger  packing 
container,  if  the  subcontainers  are 
numbered  or  labeled,  the  packing  list, 
invoice,  bill  of  lading,  or  other  similar 
document,  must  reflect  that  number  or 
label. 

(4)  A  conveyance  (truck,  plane,  boat, 
etc.)  is  not  considered  a  container  for 
purposes  of  requiring  specific  marking  of 
the  conveyance  itself,  provided  that: 

(i)  The  fish  or  wildlife  within  the 
conveyance  is  carried  loosely  or  is 
readily  identifiable,  and  is  accompanied 
by  the  document  required  by  paragraph 
(a)(l)(ii)  of  this  section,  or 

(ii)  The  fish  or  wildlife  is  otherwise 
packaged  and  marked  in  accordance 
with  this  subpart. 

(b)  The  requirements  of  §  14.81  do  not 
apply  to  containers  or  packages 
containing — 

(1)  Fox.  nutria,  rabbit,  mink, 
chinchilla,  marten,  fisher,  muskrat,  and 
karakul  that  have  been  bred  and  born  in 
captivity,  or  their  products,  if  a  signed 
statement  certifying  that  the  animals 
were  bred  and  born  in  captivity 
accompanies  the  shipping  documents; 

(2)  Fish  or  shellfish  contained  in  retail 
consumer  packages  labeled  pursuant  to 
the  Food,  Drug  and  Cosmetic  Act.  21 
U.S.C,  301  et  seq.;  or 

(3)  Fish  or  shellfish  that  are  landed  by, 
and  offloaded  from,  a  fishing  vessel 


(whether  or  not  the  catch  has  been 
carried  by  the  fishing  vessel  interstate), 
as  long  as  the  fish  or  shellfish  remain  at 
the  place  where  first  offloaded. 

(Approved  by  the  Office  of  ManaRement  and 
Budget  under  Control  Number  1018-0022) 

Dale:  August  14. 1987. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

Final  Regulation— Department  of 
Commerce 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  E,  Chapter  II  of 
Title  50,  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  Revise  the  title  of  Subchapter  E  to 
read  as  follows: 

Subchapter  E— Transportation  of  Fish 
or  Wildlife 

2.  Add  new  Part  246  to  read  as 
follows: 

PART  246— MARKING  OF 
CONTAINERS  OR  PACKAGES 

Sec. 

246.1  Marking  requirement. 

246.2  Alternatives  and  exceptions  to  the 
marking  requirement. 

Authority:  16  U.S.C.  3371-3378. 

§  246.1    Marking  requirement 

Except  as  otherwise  provided  in  this 
Part,  no  person  may  import,  export,  or 
transport  in  interstate  commerce  any 
container  or  package  containing  any  fish 
or  wildlife  (including  shellfish)  unless 
each  container  or  package  is 
conspicuously  marked  on  the  outside 
with  both  the  name  and  address  of  the 
shipper  and  consignee  and  an  accurate 
list  of  its  contents  by  species  and 
number  of  each  species. 

§  246J?    Alternatives  and  exceptions  to  tt>e 
marking  requirement 

(a)  The  requirements  of  §  246.1  may 
be  met  by  complying  with  one  of  the 
following  alternatives  to  thi;  marking 
requirement: 

(l)(ij  Conspicuously  marking  the 
outside  of  each  container  or  package 
containing  fish  or  wildlife  with  the  word 
"fish"  or  "wildlife"  as  appropriate  for  its 
contents,  or  with  the  common  name  of 
its  contents  by  species,  and 

(ii)  Including  an  invoice,  packing  list, 
bill  of  lading,  or  similar  document  to 
accompany  the  shipment  which 
accurately  states  the  name  and  address 
of  the  shipper  and  consignee,  states  the 
total  number  of  packages  or  containe;  s 
in  the  shipment,  and  for  each  species  in 
the  shipment  specifies: 
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(A)  The  common  name  that  identifies 
the  species  [examples  include:  chinook 
(or  king)  salmon;  bluefin  tuna;  and 
whitetail  deer];  and 

(B)  The  number  of  that  species  (or 
other  appropriate  measure  of  quantity 
such  as  gross  or  net  weight). 
The  invoice,  packing  list,  bill  of  lading, 
or  equivalent  document  must  be 
securely  attached  to  the  outside  of  one 
cor  »ainer  or  package  in  the  shipment  or 
otherwise  physically  accompany  the 
shipment  in  a  manner  which  makes  it 
readily  accessible  for  inspection;  or 

(2)  Affixing  the  shipper's  wildlife 
import/export  license  number  preceded 
by  the  three  letters  "FWS "  on  the 
outside  of  each  container  or  package 
containing  fish  or  wildlife  if  the  shipper 
has  a  valid  wildlife  import/export 
license  issued  under  authority  of  50  CFR 
Part  14.  For  each  shipment  marked  in 
accordance  with  this  paragraph,  the 
records  maintained  under  §  14.93(d) 
must  include  a  copy  of  the  invoice, 
packing  list,  bill  of  lading,  or  other 
similar  docimient  which  accurately 
states  the  information  required  by 
paragraph  (a)(l)(ii)  of  this  section. 

(3)  In  the  case  of  subcontainers  or 
packages  within  a  larger  packing 
container,  only  the  outermost  container 
must  be  marked  in  accordance  with  this 
section.  Provided,  that  for  live  fish  or 
wildlife  that  are  packed  in 
subcontainers  within  a  larger  packing 
container,  if  the  subcontainers  are 
numbered  or  labeled,  the  packing  Ust, 
invoice,  bill  of  lading,  or  other  similar 
document,  must  reflect  that  nimiber  or 
label. 

(4)  A  conveyance  (truck,  plane,  boat, 
etc.)  is  not  considered  a  container  for 
purposes  of  requiring  specific  marking  of 
the  conveyance  itself,  provided  that: 

(i)  The  fish  or  wildlife  within  the 
conveyance  is  carried  loosely  or  is 
readily  identifiable,  and  is  accompanied 
by  the  document  required  by  paragraph 
(a)(l)(ii)  of  this  section,  or 

(ii)  The  fish  or  wildlife  is  otherwise 
packaged  and  marked  in  accordance 
with  this  subpart. 

(b)  The  requirements  of  §  246.1  do  not 
apply  to  containers  or  packages 
containing — 

(1)  Fox.  nutria,  rabbit,  mink, 
chinchilla,  marten,  fisher,  muskrat.  and 
karakul  that  have  been  bred  and  bom  in 
captivity,  or  their  products,  if  a  signed 
statement  certifying  that  the  animals 
were  bred  and  bom  in  captivity 
accompanies  the  shipping  documents; 

(2)  Fish  or  shellfish  contained  in  retail 
consumer  packages  labeled  pursuant  to 
the  Food,  Drug  and  Cosmetic  Act.  21 
U.S.C.  301e/se9.;or 

(3)  Fish  or  shellfish  that  are  landed  by. 
and  offloaded  from,  a  fishing  vessel 


(whether  or  not  the  catch  has  been 
carried  by  the  fishing  vessel  interstate), 
as  long  as  the  fish  or  shellfish  remain  at 
the  place  where  first  offloaded. 
(Appr»ved  by  the  Office  of  Management  and 
Budget  under  control  number  1018-0022] 

Date:  November  20, 1987. 
Bill  A.  PowelL 

Executive  Director.  National  Marine 
Fisheries  Service. 
[FR  Doc.  87-27222  Filed  11-25-87;  8:45  am] 

BILUNO  CODE  4310-S6-II 


DEPARTMENT  OF  COMMERCE 
National  Oceanic  and  Atmospheric 
Administration 
50  CFR  Part  672 
(Doctmt  No.  61113-7235] 

Fishery  Conservation  and 
Management;  Groundfish  of  the  Gulf 
of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  closure. 

summary:  The  Director,  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined  that  the  target  quota  (TQ) 
amount  for  the  Pacific  Ocean  perch 
complex  [90V]  in  the  Eastem  Regulatory 
Area  (ERA)  of  the  Gulf  of  Alaska  will  be 
taken  by  November  23, 1987.  Directed 
fishing  for  and  retention  of  POP  is 
prohibited  in  the  ERA  fi-om  November 
23, 1987,  through  December  31, 1987. 
This  action  is  necessary  to  limit  that 
harvest  of  POP  to  the  amount 
permissible  under  Federal  regulations 
implementing  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP).  This  action  is  intended  as 
a  conservation  and  management 
measure  that  provides  for  full  utilization 
of  available  groundfish  resources  off 
Alaska  during  1987. 

DATES:  This  Notice  is  effective  at  noon. 
November  23, 1987.  Alaska  Standard 
Time  (AST),  until  midnight.  AST. 
December  31. 1987.  Comments  are 
invited  until  December  8. 1987. 
ADDRESSES:  Send  comments  to  Robert 
W.  McVey,  Director,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau.  AK 
99802-1688. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  E.  Smoker  (Resources 
Management  Specialist.  NMFS).  907- 
586-7230. 

SUPPLEMENTARY  INFORMATION:  The  FMP 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
Magnuson  Act),  and  is  implemented  by 
regulations  at  50  CFR  Part  672.  Section 
672.2  defines  the  Western.  Central,  and 


Eastem  Regulatory  Areas  ia  the  Gulf  of 
Alaska.  Under  §  672.20(a),  TQ's  were 
established  for  1987  for  each  groundfish 
target  species  or  species  group  and 
apportioned  among  the  regulatory  areas 
or  districts.  One  species  group  is  the 
POP,  which  consists  of  Pacific  Ocean 
perch,  and  northern,  rougheye, 
shortraker,  and  sharpchin  rockfish.  Its 
1987  TQ  in  the  ERA  is  2,000  mt.  which 
was  apportioned  entirely  to  domestic 
annual  processing  (DAP). 

Since  the  ERA  was  reopened  to 
trawling  on  September  22,  several 
factory-trawlers  and  several  longliners 
have  targeted  or  are  targeting  on  POP. 
The  estimated  catch  through  November 
14  in  the  ERA  is  1.880  mt.  At  current 
harvest  rates,  the  TQ  will  be  reached  by 
November  23, 1987.  Under 
§  672.20(c)(2)(i).  if  the  Regional  Director 
determines  that  the  TQ  for  any  target 
species  or  the  "other  species"  category 
in  any  regulatory  area  ot  district  has 
been  or  will  be  reached,  directed  fishing 
for  that  species  will  be  prohibited  and 
that  species  will  be  declared  a 
prohibited  species.  Therefore,  aftemoon 
on  November  23,  further  fishing  for  and 
retention  of  POP  in  the  ERA  is 
prohibited.  Fishing  for  other  groundfish 
species  for  which  a  quota  is  available  in 
the  ERA  is  permitted,  but  any  catches  of 
POP  must  be  treated  as  a  prohibited 
species  and  discarded  at  sea  under 
§  672.20(e). 

In  making  this  decision,  the  Regional 
Director  considered:  (1)  the  risk  of 
biological  harm  to  POP  stocks;  (2)  the 
risk  of  socioeconomic  harm  to 
authorized  users  of  POP;  and  (3)  the 
impact  that  a  continued  closure  might 
have  on  the  socioeconomic  well-being  of 
other  domestic  fisheries.  The  Regional 
Director  made  these  findings:  (1)  There 
will  be  no  threat  of  overfishing  POP 
stocks  because  the  only  other  directed 
fishery  which  would  be  expected  to  take 
substantial  amounts  of  POP,  that  for 
"other  rockfish",  has  been  closed  since 
July  15,  and  because  bycatches  of  POP 
in  other  groundfish  fisheries  are 
expected  to  be  negligible;  (2)  the  long- 
term  economic  interests  of  authorized 
users  of  the  POP  fishery  are  protected 
because  the  stocks  are  protected  from 
additional  decline;  and  (3)  a  continued 
closure  will  have  no  significant  impact 
on  the  socioeconomic  well-being  of 
other  domestic  fisheries  since  other 
species  of  fish  and  shellfish  will  not  be 
significantly  affected. 

This  closure  will  be  effective  when 
this  notice  is  filled  for  public  inspection 
with  the  Office  of  the  Federal  Register 
and  after  it  has  been  publicized  for  48 
hours  through  procedures  of  the  Alaska 
Department  of  Fish  and  Game.  Public 


comments  on  this  notice  may  be 
submitted  to  the  Regional  Director  for  15 
days  following  its  effective  date. 

Other  Matters 

Act  current  harvest  rates,  the  POP  TQ 
will  be  fully  harvested  by  November  23. 
1987.  Therefore,  the  health  of  stocks  of 
POP  could  be  jeopardized  unless  this 
notice  takes  effect  promptly.  NOAA 
therefore  finds  for  good  cause  that  prior 
opportunity  for  public  comment  on  this 
notice  is  contrary  to  the  public  interest 
and  that  its  effective  date  should  not  be 
delayed. 

This  action  is  taken  under  S  672.20 
and  complies  with  Executive  Order 
12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  23. 1987. 
fames  E.  Douglas.  Jr., 
Deputy  Assistant  Administrator  For 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  87-27310  Filed  11-23-87;  2:57  pm] 
BILUNQ  CODE  WtO-».«i 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule! 
making  prior  to  the  adoption  of  ttw  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  381 
(Docket  No.  86-037C1 

Ingredients  That  May  Be  Identified  as 
Flavors  or  Natural  Flavors  When  psed 
in  Meat  or  Poultry  Products 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Proposed  rule:  reopening  of 
comment  period:  correction. 


Federal  Register 

Vol.  52.  No.  228 

Friday,  November  27,  1987 


Products  Inspection  Act  (21  U.S.C.  451  el 
seq.]. 

Accordingly.  FSIS  is  now  issuing  this 
correction  to  inform  the  public  that  any 
person  desiring  an  opportunity  for  an 
oral  presentation  of  views  on  the 
proposed  rule  should  make  such  request 
to  Ms.  Glavin  at  the  address  mentioned 
above  so  that  arrangements  can  be 
made  for  such  views  to  be  presented. 

Done  at  Washington.  DC  on:  November  23. 
1987. 

Lester  M.  Crawford, 

Administrator,  Food  Safety  and  Inspection 
Service. 
(FR  Doc.  87-27319  Filed  11-25-87;  8:45  amj 

BILLING  CODE  3410-OM-ll 


summary:  This  document  corrects  a 
notice  which  reopened  the  comment 
period  on  the  proposed  rule  by  noting 
that  the  Agency  will  accept  oral 
comments  to  the  proposed  rule  during 
the  reopened  comment  period  in 
accordance  with  the  Poultry  Products 
Inspection  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  OK.  Glavin.  Director,     I 
Standards  and  Labeling  Division, 
Technical  Services,  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
(202)  447-6042.  j 

SUPPLEMENTARY  INFORMATION:  On 
August  18. 1987,  the  Food  Safety  and 
Inspection  Service  (FSIS)  published  a 
proposed  rule  in  the  Federal  Register  (52 
FR  30922)  to  amend  the  Federal  meat 
and  poultry  products  inspection 
regulations  to  require  that  certain 
substances  added  to  meat  and  poultry 
products  and  identified  only  as  flavors 
or  natural  flavors  be  identified  on 
product  labels  by  their  common  or  usual 
name. 

Following  publication  of  the  proposed 
rule,  the  Agency  received  comments  for 
60  days,  and  on  October  23. 1987. 
published  a  notice  in  the  Federal 
Register  (52  FR  39658)  which  reopened 
the  comment  period  for  an  additional  60 
days.  While  the  original  proposed  rule 
provided  for  presenting  oral  comments, 
the  notice  did  not  reiterate  information 
concerning  the  reception  of  oral  ] 
comments  pursuant  to  the  Poultry 


NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Part  50 


Integrated  Schedules  for 
Implementation  of  Plant  Modifications; 
Proposed  Policy  Statement 

agency:  Nuclear  Regulatory 

Commission. 

action:  Proposed  policy  statement, 

summary:  This  proposed  policy 
statement  describes  the  policy  the 
Commission  intends  to  use  to  promote 
voluntary  licensee  integrated  schedules 
for  implementing  regulatory  requirement 
and  other  improvements  in  nuclear 
power  plants.  Its  primary  focus  concerns 
the  ways  licensees  may  establish 
integrated  schedules  to  develop  realistic 
schedules  and  the  ways  the  Commission 
intends  to  interact  with  these  licensees. 
It  also  documents  the  Commission's 
support  for  the  establishment  of 
integrated  schedules  at  each  nuclear 
power  plant.  Integrated  schedules  for 
plant  modifications  (1)  will  permit  the 
NRC,  the  nuclear  industry,  and  the 
public  to  forecast  and  maintain  longer- 
term  schedules  and  (2)  will  permit  more 
effective  use  of  licensee  resources  to 
implement  these  plant  changes  and  NRC 
resources  to  review  them. 

date:  The  comment  period  expires  on 
January  25, 1988.  Comments  received 
after  that  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  for 
comments  received  on  or  before  this' 
date. 


addresses:  Submit  comments, 
suggestions,  or  recommendations  to  the 
Secretary  of  the  Commission,  U,S, 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555,  Attention: 
Docketing  and  Service  Branch. 
Comments  may  also  be  delivered  to 
Room  1121, 1717  H  Street.  NW., 
Washington,  DC.  between  7:30  a.m.  and 
4:15  p.m.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  C.  Black,  Section  Chief, 
Technical  Policy  and  Support  Section, 
Policy  Development  and  Technical 
Support  Branch.  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  301-492-7628, 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  3, 1983,  the  Commission 
issued  the  first  integrated  schedule  plan, 
which  was  incorporated  as  a  condition 
of  the  Duane  Arnold  Energy  Center 
(DAEC)  operating  license.  On  May  9. 
1983.  the  Commission  issued  Generic 
Letter  (GL)  83-20,  which  informed  the 
industry  of  the  DAEC  amendment  and 
invited  other  utilities  to  participate  in 
similar  programs  on  a  voluntary  basis. 

The  NRC  issued  similar  amendments 
to  the  Pilgrim  Nuclear  Power  Station 
operating  license  on  July  13, 1984,  and  to 
the  Big  Rock  Point  Nuclear  Power  Plant 
operating  license  on  February  12, 1986. 
On  July  9, 1985,  DAEC  was  granted  a  2- 
year  extension  for  its  plan.  The 
experience  thus  far  with  the  DAEC  and 
Pilgrim  plans  has  demonstrated  that 
integrated  schedules  can  help  optimize 
the  use  of  both  NRC  and  licensee 
resources  with  regard  to  scheduling 
modifications,  while  maintaining  plant 
safety,  reliability,  and  availability. 

On  May  2, 1985,  the  NRC  issued  GL 
85-07  to  describe  the  NRC  staffs 
intentions  regarding  integrated 
schedules  and  to  solicit  widespread 
industry  participation  in  the 
development  of  appropriate  procedures 
to  establish  and  maintain  integrated 
schedules.  As  pari  of  GL  85-07.  a  survey 
was  taken  to  determine  industry 
interest.  Of  the  48  responses  received,  21 
licensees  representing  50  reactors 
indicated  an  interest  in  integrated 
schedules  that  involved  staff  review  or 
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approval  of  the  program.  An  additional 
27  licensees  representing  42  plants 
indicated  that  they  were  not  interested  n 
submitting  such  a  program  for  8ta£F 
review.  Only  six  licensees  representing 
seven  plants  indicated  that  they  did  not 
employ  or  intend  to  employ  an 
integrated  scheduling  process.  Thus, 
with  these  Generic  Letters.  83-20  and 
85-07.  the  NRC  has  sought  increased 
industry  participation  in  this  concept, 
but  has  only  minimal  success. 

On  October  25, 1985.  the  NRC  staff 
participated  in  an  industry  seminar  to 
obtain  a  better  tmderstanding  of  the 
industry's  perspective  on  integrated 
schedules.  One  of  the  main  concerns 
voiced  by  industry  representatives  was 
the  lack  of  guidance  from  the 
Commission  regarding  the  preparation 
and  implementation  of  integrated 
schedules.  Many  Ucensees  were 
apprehensive  about  participating  in  a 
voluntary  program  without  clear  criteria 
or  standards  for  evaluating  integrated 
schedules. 

Consequently,  the  NRC  has  developed 
this  policy  statement  to 

•  Reiterate  the  Commission's 
interest  and  support  for  a  voluntary 
integrated  scheduling  process  at  each 
nuclear  power  plant. 

•  Describe  the  basic  approach  for 
the  implementation  of  integrated 
schedules, 

•  Initiate  a  dialogue  with  industry  to 
develop  basic  criteria  and  procedures 
for  the  evaluation  of  an  integrated 
scheduling  process,  and 

e  Delineate  the  NRC's  role  in  the 
integrated  scheduling  process. 

Proposed  Commission  Policy 

The  Commission  believes  the 
implementation  of  integrated  schedules 
on  a  plant-specific  basis  would  provide 
a  systematic  means  of  coordinating, 
managing  and  scheduling  major 
modifications  initiated  by  both  NRC  and 
its  licensees.  An  integrated  scheduling 
process  could  enhance  timely 
compliance  with  regulatory 
requirements  and  at  the  same  time 
accommodate  licensee-initiated 
modifications.  A  major  benefit  of  an 
integrated  schedule  plan  is  the 
flexibility  in  integrating  implementation 
schedules  as  new  projects  arise.  In 
addition,  the  capability  of  providing  a 
consistent  basis  for  forecasting  and 
scheduling  future  plant  modifications 
may  improve  public  confidence  in  the 
industry's  attention  to  plant  safety. 

For  the  purpose  of  this  Policy 
Statement,  three  categories  of  plants  are 
considered: 

1.  Plants  with  an  integrated  scheduling 
license  amendment; 


2.  Plants  with  an  integrated  scheduling 
plan  submitted  to  the  NRC.  but  without 
a  license  amendment;  and 

3.  Plants  without  a  submitted, 
integrated  scheduling  plan. 

Because  of  the  positive  experience 
with  the  integrated  scheduling  programs 
of  both  the  Duane  Arnold  Energy  Center 
and  the  Pilgrim  Nuclear  Power  Station, 
the  Commission  believes  that  a  license 
amendment  may  be  an  effective  means 
of  implementing  these  schedules. 
However,  the  Commission  believes  that 
an  integrated  scheduling  plan,  submitted 
for  staff  review  although  not  as  a  license 
amendment,  provides  some  consistent 
basis  for  negotiation  of  schedules. 
Licensees  may  refer  to  such  a  plan  to 
support  both  proposed  implementation 
schedules  for  new  regulatory 
requirements  and  also  changes  to 
existing  implementation  schedules. 
Because  such  schedules  lack  the 
formality  of  a  license  condition,  any 
changes  would  be  resolved  on  a  case- 
by-case  basis. 

The  regulatory  intent  of  the  license 
amendment  is  to  provide  assurance  that 
NRC-required  activities  are  scheduled 
and  completed  consistent  with  the 
optimum  use  of  licensee  resources. 
When  circumstances  warrant  the 
Commission  can  impose  new  deadlines 
with  the  understanding  that  they  could 
affect  the  completion  dates  of  other 
regulatory  requirements  or  other 
licensee  projects  already  scheduled. 
However,  no  schedule  exemption  for  the 
implementation  of  new  NRC 
requirements  would  be  required  for 
those  plants  with  a  license  amendment. 
Other  changes  in  the  schedule  could  be 
made  by  licensees  for  good  cause  and 
with  prior  notification  to  the  NRC.  The 
existing  integrated  scheduling  license 
amendments  give  the  licensee  the 
flexibility  to  change  schedules,  as 
needed,  by  delays  beyond  the  licensee's 
control  or  by  the  imposition  of  new 
regulatory  requirements. 

The  Reactor  Project  Managers  will 
have  the  overall  responsibility  for 
evaluating  and  approving  the  integrated 
scheduling  hcense  amendments  and  for 
reviewing  plans  submitted  to  the  NRC 
without  a  license  amendment.  The 
Project  Managers  must  have  an 
understanding  of  the  scheduling 
processes  and  plans  and  an  overview  of 
ongoing  activities  at  the  plant  to  ensure 
that  licensees  are  establishing  realistic 
and  timely  implementation  schedules.  In 
addition.  Project  Managers  will  review 
the  prioritization  criteria,  schedules,  and 
scope  in  view  of  NRC  schedules  for 
generic  issues  and  multiplant  actions, 
licensee  priorities,  and  open  plant- 
specific  action  items.  When  necessary, 
the  Project  Managers  will  seek  advice 


from  various  NRC  offices  regarding  the 
appropriateness  of  specific 
implementation  schedules.  Final 
resolution  of  any  conflicts  with  licensees 
will  be  determined  by  the  Director  of 
Nuclear  Reactor  Regulation  and  senior 
utility  management 

The  major  elements  of  an  integrated 
scheduling  process  may  include: 

1.  A  systematic  process  for  identifying 
and  de&iing  those  activities  to  be 
scheduled; 

2.  A  process  for  prioritizing  and 
scheduling  the  individual  actions,  taking 
into  account  factors  such  as  safety, 
plant  availability,  radiation  exposure, 
procurement  requirements,  and  costs: 

3.  A  plan  for  maintaining  and  updating 
implementation  schedules; 

4.  A  provision  for  NRC  review  of  the 
prioritization  and  scheduling  process 
and  approval  of  the  plan  and  initial 
schedule;  and 

5.  A  process  for  evaluating  a 
licensee's  maintenance  of  schedules 
through  the  issuance  of  periodic  reports 
on  actions  completed,  schedules  for  new 
actions,  and  schedule  changes  as  a 
result  of  new  actions  and/or 
implementation  problems. 

As  a  minimum,  the  integrated 
schedule  should  include  all  NRC- 
initiated  plant  modifications,  whether 
mandated  (as  in  a  rule,  regulation,  or 
order)  or  committed  to  by  the  licensee 
(originating  in  a  generic  letter  or 
bulletin,  for  example).  The  extent  to 
which  a  licensee  wishes  to  include 
additional  items  not  directly  associated 
with  plant  modifications  initiated  by  the 
NRC,  such  as  regional  inspection  follow- 
up  items  or  engineering  analysis 
activities,  is  a  matter  of  the  licensee's 
discretion  and  overall  program  goals. 

Licensee-initiated  plant  changes 
would  only  appear  on  the  schedule  as 
necessary  to  permit  an  overall 
understanding  as  to  how  they  are  being 
integrated  with  the  NRC  initiatives.  For 
example,  for  a  licensee-initiated 
modification  that  can  be  installed 
independently  of  ongoing  NRC  work, 
required  activities  would  not  be 
expected  nor  need  to  appear  on  the 
integrated  schedule  at  all.  Furthermore, 
if  the  licensee  found  it  necessary  to 
revise  a  schedule  for  one  of  its  plant 
betterment  modifications  and  the 
schedule  could  be  revised  without 
impacting  the  completion  date  for  NRC- 
required  activities,  prior  notification 
with  written  follow-up  notification 
would  be  unnecessary,  even  though  the 
item  appeared  on  the  integrated 
schedule. 

A  fundamental  premise  of  the 
integrated  scheduling  process  is  that 
plant  modifications  can  and  should  be 
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prioritized.  This  principle  can  also  apply 
to  design  engineering  and  analysis 
efforts  that  require  substantial  resources 
for  an  extended  period  of  time.  The 
prioritization  of  these  activities  can 
provide  a  consistent  and  defensible 
basis  for  the  initial  implementation 
schedule  and  for  negotiating  future 
changes  or  additions.  As  the 
prioritization  methodology  will  be  based 
on  a  number  of  factors,  many  of  which 
will  be  plant  specific,  the  Commission 
has  concluded  that  the  selection  of  the 
prioritization  methodology  should  be 
decided  by  the  licensee.  However, 
because  of  the  importance  of  the 
prioritization  methodology  in  the 
integrated  scheduling  process,  it  is 
essential  that  the  NRC  staff  clearly 
understand  the  methodology. 

Although  the  integrated  scheduling 
process  will  be  established  by  the 
licensee,  it  will  be  incumbent  on  the 
licensee  to  provide  a  comprehensive 
description  of  the  process  to  the  NRC. 
Because  of  the  financial  aspects  of  many 
of  the  specific  scheduling  activities  (e.g., 
planning,  estimating,  procuring,  funding, 
and  personnel  constraints),  it  would  be 
inappropriate  for  the  Commission  to 
become  involved  in  the  licensee's 
financial  planning  or  to  establish 
acceptability  criteria  for  scheduling 
these  activities.  However,  the 
Conunission  must  imderstand  the 
planning  and  scheduling  practices 
associated  with  any  integrated  schedule 
plan. 

To  assist  licensees  in  their  efforts  to 
develop  integrated  schedules  for  plant 
modifications,  draft  guidelines  are 
provided  here  for  consideration  but  are 
not  prestmied  to  be  all  inclusive.  NRC 
staff  will  continue  to  work  with  the 
licensees  to  clarify  the  guidelines, 
including  the  appropriate  inspection  and 
enforcement  policies.  When  clarification 
has  progressed  to  a  sufficient  point  the 
Conmiission  will  publish  them  to  further 
encourage  the  development  and 
application  of  integrated  scheduling 
plans. 

Draft  Suggested  Elements  of  a  Plan  for 
the  Integrated  Scheduling  of  Plant 
Modifications 

/.  Introduction 

A.  Purpose  of  Program 

1.  To  effect  management  of  plant 

modifications  required  or  proposed 
by  NRC  and  identified  by  the 
licensee 

B.  Goals 

1.  To  conform  to  regulatory 

requirements 

2.  To  provide  lead  time  for  modifications 

3.  To  effectively  manage  financial  and 

human  resources 


C.  Elements  of  Program 

1.  Scheduling 

2.  Addition  of  new  items 

3.  Interface  with  NRC 

4.  Evaluation 

D.  Duration  of  Program  (years) 

//.  Program  Basis 

A.  Prioritization  Criteria 

1.  Safety  significance 

2.  Budget  projections 

3.  Site  manpower 

4.  Engineering  support 

5.  Management  resources 

6.  Plant  availability 

7.  Procurement  requirements 

8.  Radiation  exposure 

9.  Costs 

10.  Others 

B.  List  of  Prioritized  Work  Items 

C.  Interface  with  NRC 

1.  Review 

2.  Approval 

///.  Scheduling 

A.  Selection  of  Scheduling  Techniques 

1.  To  integrate  NRC-required 

modifications  with  utility's 
requirements  for  plant 
modifications,  maintenance, 
refueling,  operations 

2.  To  identi^  critical  paths 

3.  To  consider  interrelationships  among 

projects 

4.  To  consider  constraints  imposed  by 

engineering  support  and  site 
manpower  limitations 

5.  To  accommodate  unforeseen  delays 

(e.g.,  procurement,  strikes,  fuel  cycle 
schedide  changes) 
8.  To  provide  for  coordination  of  plant 
modifications  with  revisions  to 
plant  operating  procedures  and 
operator  retraining 

B.  Categories  of  Tasks 

1.  Items  mandated  by  NRC  rules,  orders. 

license  conditions 

2.  Regulatory  items  identified  by  NRC. 

resulting  in  plant  modifications. 
procedure  revisions,  or  changes  in 
staffing  requirements  or  tasks 
mandated  by  other  agencies  or 
prospective  NRC  requirements 

3.  Licensee-identified  changes  for 

operational  improvement 

C.  Procedures  for  Modifying  Schedules 

1.  Add  new  NRC  requirements 

2.  Account  for  delays  (e.g.,  procurement) 

3.  Change  scope 

4.  Include  NRC  inspection  followup 

items 

5.  Assess  impact  on  completion  of 
scheduled  items 

6.  Licensee-identified  changes  for 
operational  improvement 


D.  Updating/ Assessment  of  Scheduling 

1.  Frequency 

2.  Identification  of  completed  and 

delayed  items 

3.  Evaluation  of  scheduling  process 

4.  Evaluation  of  causes  for  delay 

E.  Interface  with  NRC 

1.  Review 

2.  Approval 

IV.  Addition  of  New  Items 

A.  Assess  Priority 

1.  Prioritization  criteria 

2.  Relationship  to  items  already 

prioritized 

B.  Avoid  Rescheduling  of  Other  Items 

C.  Alter  Schedule  of  Least  Significant 
Items 

D.  Maintain  Optimum  Integrated 
Program 

E.  Interface  with  NRC 

V.  Evaluation  of  Integrated  Schedule 
Program 

A.  Frequency 

B.  Success  in  Meeting  Goals 

C.  Interface  with  NRC 

The  Commission  specifically  requests 
public  comments  on  the  value  of 
integrated  schedules  as  a  planning  tool 
for  utilities;  the  advantages  and 
disadvantages  of  a  negotiated 
commitment  on  scheduling  of  the 
implementation  of  regulatory 
requirements;  the  value  of  having  the 
schedule  become  a  license  amendment; 
and  additional  options  for 
implementation  of  integrated  schedules. 

Dated  at  Washington.  DC,  this  20th  day  of 
November.  1987. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk. 
Secretary  of  the  Commission. 
[FR  Doc.  87-27211  Filed  11-25-87;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  505 

[No.  87-11861 

Availability  and  Character  of  Records 

Date:  November  19. 1987. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

action:  Proposed  rule^ 


SUMMARY:  The  Federal  Home  Loan  Bank 
("Board")  proposes  to  amend  its  public 
access  to  information  regulations  on 
fees  and  fee  waivers  in  order  to  comply 


with  the  Freedom  of  Information  Reform 
Act  of  1986  ("FOI  Reform  Act").  The 
Board's  regtilations  are  issued  in 
conformance  with  Office  of 
Management  and  Budget  ("0MB") 
guidelines  and  schedule  of  fees. 
date:  Comments  on  this  proposal  must 
be  received  by  December  28. 1987. 
AODRBSS:  Send  comments  to  Director. 
Information  Services  Section,  Office  of 
the  Secretariat.  Federal  Home  Loan 
Bank  Board.  1700  G  Street,  NW.. 
Washington.  DC  20552.  Comments  will 
be  available  for  public  inspection  at  this 
address. 

ron  HHITHER  INFORMATION  CONTACT: 

William  Van  Lenten.  Assistant  General 
Counsel.  Federal  Home  Loan  Bank 
Board.  1700  G  Stiwet.  NW.,  Washington. 
DC  20552.  (202)  377-6773. 
SUPPLEMENTARY  INFORMATION:  The 
Freedom  of  Information  Reform  Act  of 
1986  (Pub.  L  No.  99-570)  amended  the 
Freedom  of  Information  Act  "'Pub.  L  5 
U.S.C.  552)  by  expanding  the  FOIA 
exemption  for  law  enforcement  records 
(effective  upon  enactment)  and  by 
modifying  the  provisions  for  the 
charging  and  waiver  of  fees.  The  fee 
schedule  included  in  this  proposal 
conforms  to  the  final  guidelines 
published  by  0MB  on  March  27. 1987  (52 
FR  10011). 

Pursuant  to  the  FOI  Reform  Act  and 
the  final  0MB  guidelines,  tiie  Board 
proposes  to  set  fees  to  recover  the  full 
direct  costs  incurred  by  the  Board  in 
searching  for,  reviewing,  and  duplicating 
documents  in  response  to  FOIA 
requests.  In  compUance  with  the  FOI 
Reform  Act,  requesters  are  classified 
into  four  categories  for  the  purposes  of 
making  fee  assessments:  commercial  use 
requesters;  educational  and 
noncommercial  scientific  institution 
requesters;  representatives  of  the  news 
media;  and  all  other  requesters. 

To  prevent  abuse  of  die  provisions 
granting  100  pages  of  duplication  and 
two  hours  of  search  time  ftee  of  charge, 
this  rule  incorporates  the  0MB 
guidelines  permitting  aggregation  of 
requests  that  are  reasonably  believed  to 
have  been  broken  down  to  evade  fees. 
The  proposed  rule  also  provides  for  the 
Board  to  require  advance  payment  of 
fees  if  the  total  fees  are  estimated  to 
exceed  $250.  or  where  a  requester  has 
previously  failed  to  make  timely 
payment  of  fees  due.  In  accordance  with 
the  0MB  guidelines,  the  Board  may 
permit  interest  to  be  charged  on  fees 
over  30  past  due  at  the  rate  prescribed 
in  31  U.S.C.  3717. 

The  proposed  rule  establishes  a  new 
schedule  of  fees  chargeable  to  FOIA 
requesters.  New  fees  are  established  for 
manual  search,  computer  search,  and 


review  of  records.  Duplication  fees  are 
determined  based  upon  whether  the 
record  requested  is  an  existing  paper 
record  (flat  per  page  duplication  fee)  or 
is  in  a  form  other  dian  paper,  such  as 
computer  stored  information,  audio  tape, 
or  microfiche  (fee  covers  actual  cost  of 
duplication,  except  for  certain  types  of 
duplication  charged  as  a  flat  fee).  The 
proposed  amendments  also  provide  for 
recovery  of  actual  costs  of  providing 
special  services,  such  as  certification  of 
records  and  express  mail.  The  proposed 
amendments  also  provide  that  requests 
falling  under  the  Privacy  Act  or  die 
Government  in  the  Sunshine  Act  are 
assessed  fees  in  accordance  with  those 
acts  radier  than  under  die  FOIA. 

The  FOI  Reform  Act  requires  Uiat  fees 
shall  be  waived  or  reduced  where  the 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significandy  to  public 
imderstanding  of  the  operations  or 
activities  of  the  government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester.  The  rule  sets  forth  the 
reqiured  contents  of  a  request  for  a 
waiver  or  reduction  of  fees  and  the 
factors  the  Board  will  consider  in 
determining  whether  to  grant  die  request 
in  whole  or  in  part. 

Initial  Regulatory  Flexibility 
Analysis:  Pursuant  to  section  3  of  the 
Regulatory  FlexibUity  Act.  5  U.S.C.  603. 
the  Board  is  providing  die  following 
regulatory  flexibility  analysis: 

1.  Reasons,  objectives,  and  legal  basis 
underlying  the  proposed  rule.  These 
elements  are  incorporated  above  in 

SUPPLEMENTARY  INFORMATION. 

2.  Small  entities  to  which  the 
proposed  rule  would  apply.  "The 
proposed  rule  will  apply  to  all  small 
entities  requesting  documents  or 
information  from  the  Board  under  the 
Freedom  of  Information  Act. 

3.  Impact  of  the  proposed  rule  on 
small  entities.  The  proposed  rule  wotdd 
not  have  a  significant  or 
disproportionate  economic  impact  on 
small  entities. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  proposal. 

5.  Alternatives  to  the  proposed  rule. 
No  alternative  to  the  rule  would  better 
attain  the  objective  of  the  proposal. 

List  of  Subjects  in  12  CFR  Part  505 

Freedom  of  information. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  proposes  to  amend 
Part  505,  Subchapter  A,  Chapter  V,  Title 
12,  Code  of  Federal  Regulations,  as  set 
forth  below. 


SUBCHAPTER  A-QENERAL 

Part  505— Availability  and  Character  of 
Records 

1.  The  authority  citation  for  Part  505 
continues  to  read  as  follows: 

Autfaority:  Sec.  552.  80  Stat.  383.  as 
amended  (12  U.S.C.  552);  sec.  11,  47  Stat.  733. 
as  amended  (12  U.S.C.  1431);  sec.  17.  47  Stat. 
736.  as  amended  (12  U.S.C.  1437);  sec.  5. 48 
Stat.  132,  as  amended  (12  U.S.C.  1464);  sec. 
402.  48  Stat.  1256,  as  amended  (12  U.S.C. 
1725):  Reorg.  Plan  No.  3  of  1947, 12  FR  4981.  3 
CFR.  1947  Supp.,  1943-48  Comp..  p.  1071. 

2.  Amend  S  505.4  by  revising 
paragraphs  (d)  and  (e)  to  read  as 
follows: 


§505.4 


to 


(d)  Requests  for  records  and  other 
information.  (1)  Address  all  requests  for: 
Individual  institution  quarterly  financial 
reports;  annual  branch  office  reports;  or 
unpublished  statistical  information,  to: 
Office  of  Policy  and  Economic  Research. 
Federal  Home  Loan  Bank  Board.  1700  G 
Sbeet  NW..  Washington.  DC  20552. 
Requests  must  be  in  writing  and  include 
the  name,  address,  and  telephone 
number  of  the  requester,  in  addition  to 
the  specific  description  of  the  records 
requested.  A  request  for  data  concerning 
one  or  more  individual  institutions 
should  include  each  institution's 
accurate  and  complete  name,  home 
office  address,  and  dates  for  specific 
data  requested.  Geographical  requests 
should  specify  the  county  and/or  state 
in  which  the  institutions  or  offices  are 
located,  as  well  as  the  dates  for  specific 
data  requested. 

(2)  Requests  for  access  to.  or  copies 
of.  other  records  and  information  of  the 
Board  must  be  submitted  in  writing  to 
the  Information  Services  Section.  Office 
of  the  Secretariat.  Federal  Home  Loan 
Bank  Board,  1700  G  Street.  NW.. 
Washington,  DC  20552.  A  request  should 
clearly  state  that  it  is  made  pursuant  to 
the  Freedom  of  Information  Act.  A 
request  should  state  the  fiill  name  and 
address  of  the  person  making  the 
request  and  a  description  of  the  records 
or  other  information  sought  that  is 
resonably  sufficient  to  permit 
identification  of  responsive  records 
without  undue  difficulty.  A  request  for  a 
specific  category  of  records  shall  be 
regarded  as  fiilfilling  this  requirement  if 
it  enables  responsive  records  to  be 
identifying  by  a  technique  or  process 
that  is  not  unreasonably  burdensome  or 
disruptive  of  agency  actions.  If  it  is 
determined  that  a  request  does  not 
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reasonably  describe  ihe  records  sought, 
the  Director  of  the  Secretariat  or  his  or 
her  designee  shall  be  advise  the 
requester  that  additional  information  is 
needed. 

(3)  The  Board  may  provide  records 
and  information  to  the  National 
Technical  Information  Service  ("NTIS") 
of  the  U.S.  Department  of  Commerce  for 
dissemination  to  requesters  seeking 
such  records  or  information.  All 
requests  for  computer  tapes  containing 
quarterly  financial  and  branch  office 
data  by  commercial  use  requesters 
should  be  made  directly  to  NTIS.  When 
other  records  have  been  provided  to 
NTIS,  requesters  shall  be  informed  of 
the  steps  necessary  to  obtain  such 
records.  ; 

(e)  Fees  for  providing  copies  of     I 
records.  Fees  shall  be  assessed  pursiiant 
to  5  U.S.C.  552  in  order  to  recover  the 
full  allowable  direct  costs  of  providing 
copies  of  records.  For  purposes  of  this 
section,  the  term  "direct  costs"  means 
those  expenditures  which  the  Board 
actually  incurs  in  searching  for  and 
duplicating  (and  in  the  case  of 
conunercial  use  requesters,  reviewing) 
documents  to  respond  to  a  Freedom  of 
Information  Act  ("FOIA")  request. 
Direct  costs  include,  for  example,  the 
salaries  of  the  employees  performing  the 
work  (the  basic  rate  of  pay  plus  16 
percent  of  that  rate  to  cover  beneOtt) 
and  the  cost  of  operating  duplicating 
equipment.  A  schedule  based  on  these 
principles  is  set  forth  in  paragraph  (e)(9) 
of  this  section.  The  term  "search" 
includes  all  time  spent  looking  for 
material  that  is  responsive  to  a  request 
including  page-by-page  or  line-by-line 
identification  of  material  within 
documents.  Searches  may  be  done 
manually  or  by  computer  using  existing 
programming.  The  term  "duplication" 
refers  to  the  process  of  making  a  copy  of 
a  document  necessary  to  respond  to  a 
FOIA  request.  Such  copies  can  take  the 
form  of  paper  copy,  microfilm,  audio- 
visual materials,  or  machine  readable 
documentation  (e.g.,  magnetic  tape  or 
disk),  among  others.  The  term  "review" 
refers  to  the  process  of  examining 
documents  located  in  response  to  a 
commercial  use  request  to  determine 
whether  any  portion  of  any  document 
located  is  permitted  to  be  withheld.  It 
also  includes  processing  any  documents 
for  disclosure,  e.g..  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions.  The  term 
"Board"  refers  to  the  Federal  Home 
Loan  Bank  Board  or  any  of  its  members, 
officers,  employees,  or  agents 


responsible  for  the  implementation  of 
§  505.4. 

(1)  Categories  of  requesters.  Fees  will 
be  assessed  according  to  the  category  of 
the  requester.  There  are  four  categories: 

(i)  Commercial  use  requesters.  For 
purposes  of  this  section,  the  term 
"commercial  use  request"  refers  to  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made.  In  determining  whether  a 
requester  properly  belongs  in  this 
category,  the  Board  will  look  to  the  use 
to  which  the  requester  will  put  the 
documents  requested.  If  the  use  is  not 
clear  from  the  rpquest  itself,  or  if  there  is 
reasonable  cause  to  doubt  the 
requester's  stated  use.  the  Board  shall 
seek  additional  clarification  before 
assigning  the  request  to  a  specific 
category. 

(ii)  Educational  and  noncommercial 
scientific  institution  requesters.  For 
purposes  of  this  section,  the  term 
"educational  institution"  refers  to  a  pre- 
school, a  public  or  private  elementary  or 
secondary  school,  an  institution  of 
graduate  higher  education,  an  institution 
of  undergraduate  higher  education,  an 
institution  of  professional  education,  or 
an  institution  of  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  research.  The  term 
"noncommercial  scientiRc  institution" 
refers  to  an  institution  that  is  not 
operated  on  a  "commercial"  basis,  as 
that  term  is  used  in  paragraph  (e)(l)(i)  of 
this  section,  and  which  is  operated 
solely  for  the  purpose  of  conducting 
scientific  research  the  results  of  which 
are  not  intended  to  promote  any 
particular  product  or  industry.  To  be 
eligible  for  inclusion  in  this  category, 
requesters  must  show  that  the  request  is 
made  as  authorized  by  and  under  the 
auspices  of  a  qualifying  institution,  and 
that  the  records  are  not  sought  for  a 
commercial  use,  but  are  sought  in 
furtherance  of  scholarly  (if  the  request  is 
from  an  educational  institution)  or 
scientific  (if  the  request  is  from  a  non- 
commercial scientific  institution) 
research. 

(iii)  Requesters  who  are 
representatives  of  the  news  media.  For 
purposes  of  this  section,  the  term 
"representative  of  the  news  media" 
refers  to  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news 
to  the  public.  The  term  "news"  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public.  Examples  of  news  media 
entities  include  television  or  radio 


stations  broadcasting  to  the  public  at 
large,  and  publishers  of  periodicals  (but 
only  in  those  instances  when  they  can 
qualify  as  disseminators  of  "news")  who 
make  their  products  available  for 
purchase  or  subscription  by  the  general 
public.  These  examples  are  not  intended 
to  be  all-inclusive.  In  the  case  of 
"freelance"  journalists,  they  may  be 
regarded  as  working  for  a  news 
organization  if  they  demonstrate  a  solid 
basis  for  expecting  publication  through 
that  organizatioa  even  though  not 
actually  employed  by  it  A  publication 
contract  would  be  the  clearest  proof,  but 
the  Board  may  also  look  to  the  past 
publication  record  of  a  requester  in 
making  this  determination.  To  be 
eligible  for  inclusion  in  diis  category,  a 
requester  must  meet  the  criteria  above, 
and  his  or  her  request  must  not  be  made 
for  a  commercial  use.  In  reference  to  this 
class  of  requester,  a  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  a  request  that  is  for  a 
commercial  use. 

(iv)  All  other  requesters — (2) 
Limitations  on  fees  to  be  charged—ii] 
Commercial  use  requesters.  Commerical 
use  requesters  shall  be  assessed  the  full 
direct  costs  for  searching  for.  reviewing, 
and  duplicating  records,  in  accordance 
with  the  fee  schedule  at  paragraph  (e)(9) 
of  this  section.  Commercial  use 
requesters  are  not  entitled  to  the  free 
search  time  or  free  pages  of  duplication 
provided  to  other  categories  of 
requesters. 

(ii)  Educational  and  noncommercial 
scientific  institution  requesters. 
Requesters  in  this  category  may  be 
assessed  fees  only  for  duplication  of 
records  in  excess  of  the  first  100  pages. 
Requesters  in  this  category  may  not  be 
assessed  fees  for  search  or  review. 

(iii)  Requesters  who  are 
representatives  of  the  news  media. 
Requesters  in  this  category  may  be 
assessed  fees  only  for  duplication  of 
records  in  excess  of  the  first  100  pages. 
Requesters  in  this  category  may  not  be 
assessed  fees  for  search  or  review. 

(iv)  All  other  requesters.  Requesters 
who  do  not  fit  into  any  of  the  categories 
above  shall  be  assessed  fees  only  for 
searching  and  duplicating  records. 
except  that  the  first  100  pages  of 
dulication  and  the  first  two  hours  of 
search  time  shall  be  furnished  without 
charge.  Requesters  in  this  category  may 
not  1>B  assessed  fees  for  review. 

(v)  Review  of  records.  Charges  will  be 
assessed  only  for  the  initial  review  of 
the  located  documents  and  not  for  time 
spent  at  the  administrative  appeal  level 
on  an  exemption  applied  at  the  initial 
determination  level.  However,  where 


records  or  portions  of  records  are 
withheld  in  full  under  an  exemption 
which  is  subsequently  determined  not  to 
apply,  and  these  records  are  reviewed 
again  to  determine  the  applicability  of 
other  exemptions  not  previously 
considered,  charges  for  review  are 
properly  assessable. 

(vi)  Additional  Copies.  The  Board  will 
normally  furnish  only  one  copy  of  any 
record.  The  allowance  of  100  free  pages 
of  duplication  under  paragraphs 
(e)(2){ii),  (iii),  and  (iv)  of  this  section 
shall  not  apply  to  additional  copies 
furnished  at  the  request  of  the  record 
requester.  Full  duplication  fees  shall  be 
assessed  for  each  page  of  each  such 
additional  copy. 

(vii)  Requests  under  the  Privacy  Act. 
Requests  from  individuals  for  records 
about  themselves  filed  in  a  system  of 
records  maintained  by  the  Board  will  be 
treated  under  the  fee  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a) 
("Privacy  Act")  and  §  505a.l0  of  this 
subchapter.  Under  the  Privacy  Act.  fees 
may  be  assessed  only  for  duplication. 
Fees  may  not  be  assessed  for  search  or 
review. 

(viii)  Requests  under  the  Sunshine 
Act.  Requests  for  copies  of  transcripts  or 
minutes,  or  for  transcription  of 
electronic  recordings  of  Board  meetings 
or  portions  of  Board  meetings  closed  to 
the  public,  will  be  treated  under  the  fee 
provisions  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b)  ("Sunshine 
Act")  and  Part  505b  of  this  subchapter. 
Under  the  Sunshine  Act.  fees  may  be 
assessed  to  recover  the  actual  cost  of 
duplication  or  transcription.  Fees  may 
not  be  assessed  for  searching  for  and 
reviewing  transcripts,  minutes,  or 
recordings.  Unless  otherwise  provided, 
fees  for  duplication  or  transcription  of 
records  pursuant  to  a  Sunshine  Act 
request  shall  be  assessed  in  accordance 
with  the  fee  schedule  at  paragraph  (e)(9) 
of  this  section. 

(ix)  Collection  and  processing  costs.  A 
fee  may  not  be  assessed  if  the  routine 
costs  of  collection  and  processing  of  the 
fee  are  likely  to  equal  or  exceed  the 
amount  of  the  fee. 

(3)  Charges  for  unsuccessful  search. 
Where  applicable  under  paragraph  (e)(2) 
of  this  section  search  fees  may  be 
assessed  for  time  spent  searching,  even 
if  the  agency  fails  to  locate  the  records 
or  if  records  located  are  determined  to 
be  exempt  from  disclosure. 

(4)  Notice  of  anticipated  fees  in 
excess  of  $25.00.  When  it  is  estimated 
that  the  fees  to  be  assessed  under 
paragraph  (e)(9)  of  this  section  may 
amount  to  more  than  $25.00,  the 
requester  shall  be  notified  as  soon  as 
practicable  of  the  estimated  amount  of 
the  fees,  unless  the  requester  has 


indicated  in  advance  his  willingness  to 
pay  fees  as  high  as  those  anticipated. 
Such  a  notice  shall  offer  the  requester 
the  opportunity  to  confer  with  Board 
personnel  with  the  object  of 
reformulating  the  request  to  meet  his  or 
her  needs  at  a  lower  cost. 

(5)  Advance  payments,  (i)  When  it  is 
estimated  or  determined  that  the  fees  to 
be  assessed  are  likely  to  exceed  $250.00, 
the  requester  shall  be  notified.  When  the 
requester  has  a  history  of  prompt 
payment  of  FOIA  fees,  the  Board  shall 
obtain  a  satisfactory  assurance  of  full 
payment  of  fees  from  the  requester. 
When  the  requester  has  no  history  of 
payment,  the  requester  shall  be  required 
to  make  an  advance  payment  of  the  full 
estimated  charges. 

(ii)  When  a  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion  [i.e.,  within  30  days  of  the  date 
of  the  billing),  unless  the  requester  can 
sufficiently  demonstrate  that  the  fee  has 
been  paid,  the  requester  must  pay  the 
Board  the  full  amount  owed  plus  any 
applicable  interest  as  provided  in 
paragraph  (e)(6)  of  this  section,  and 
make  an  advance  payment  of  the  full 
amount  of  the  estimated  fee  before  the 
Board  begins  to  process  a  new  request 
or  a  pending  request  from  that  requester. 

(iii)  When  the  Board  acts  under 
paragraph  (e)(5)(i)  or  (ii)  of  this  section 
the  administrative  time  limits  prescribed 
in  paragraph  (a)(6)  of  the  FOIA  will 
commence  only  after  the  Board  has 
received  the  fee  payments  described 
above. 

(6)  Charging  interest.  The  Board  will 
assess  interest  charges  on  any  unpaid 
fees  starting  on  the  31st  day  following 
the  day  on  which  the  billing  for  fees  was 
sent  to  the  requester.  Interest  will  be  at 
the  rate  prescribed  in  31  U.S.C.  3717  and 
will  accrue  from  the  date  of  the  billing. 
Receipt  of  the  fee  by  the  Board,  even  if 
not  processed,  will  stay  the  accrual  of 
interest.  Interest  is  not  chargeable  for 
unpaid  advance  payments  under 
paragraph  (e)(5)  of  this  section. 

(7)  Aggregating  requests.  A  requester 
may  not  file  multiple  requests  at  the 
same  time,  each  seeking  portions  of  the 
document  or  documents,  solely  in  order 
to  avoid  payment  of  fees.  When  Ihe 
Board  reasonably  believes  that  a 
requester,  or  a  group  of  requesters 
acting  in  concert,  is  attempting  to  break 
a  request  down  into  a  series  of  requests 
for  the  purpose  of  evading  the 
assessment  of  fees,  the  Board  may 
aggregate  any  such  requests  and  charge 
accordingly. 

(8)  Waiver  or  reduction  of  fees.  The 
Board  will  furnish  documents  without 
charge  or  at  a  reduced  charge  when  it  is 
determined  that  disclosure  of  the 
information  is  in  the  public  interest 


because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester.  In 
determining  whether  disclosure  is  in  the 
public  interest,  the  following  factors 
may  be  considered: 

(i)  The  relationship  of  the  records  to 
the  operations  or  activities  of  the  Board: 

(ii)  The  informative  value  of  the 
information  to  be  disclosed; 

(iii)  Any  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure; 

(iv)  The  significance  of  that 
contribution  to  the  public  understanding 
of  the  subject; 

(v)  The  nature  of  the  requester's 
personal  interest,  if  any,  in  disclosure: 
and 

(vi)  Whether  the  disclosure  would  be 
primarily  in  the  requester's  commercial 
interest. 

In  making  a  request  for  a  waiver  or 
reduction  of  fees,  a  requester  should 
include  a  clear  statement  of  his  or  her 
interest  in  the  requested  documents:  the 
proposed  use  for  the  documents  and 
whether  the  requester  will  derive 
income  or  other  benefit  from  such  use:  a 
statement  of  how  the  public  will  benefit 
from  such  use  and  from  the  Board's 
release  of  the  requested  documents;  and 
if  specialized  use  of  the  documents  or 
information  is  contemplated,  a 
statement  of  the  requester's 
qualifications  that  are  relevant  to  the 
specialized  use.  The  burden  shall  be  on 
the  requester  to  present  evidence  or 
information  in  support  of  a  request  for 
waiver  or  reduction  of  fees. 
Determinations  concerning  waiver  or 
reduction  of  fees  shall  be  made  as 
follows:  by  the  Director,  Office  of  Policy 
and  Economic  Research,  or  his  or  her 
designee  for  requests  involving  the  types 
of  records  and  information  listed  in 
pagrapraph  (d)(1)  of  this  section:  by  the 
Director  of  the  Secretariat  or  his  or  her 
designee  for  all  other  types  of  records  or 
information.  Appeals  from  such 
determinations  shall  be  decided  by  the 
General  Counsel. 

(9)  Schedule  of  fees.  Fees  for 
searching  for,  reviewing  duplicating,  and 
providing  records  and  information  of  Ihe 
Board  under  this  section  will  be 
assessed  in  accordance  with  the 
following  schedule: 

(i)  Manual  search.  For  each  quarter 
hour  or  fraction  thereof:  $4.00. 

(ii)  Computer  search.  For  each  quarter 
hour  or  fraction  thereof:  $4.00. 

(iii)  Review.  For  each  quarter  hour  or 
fraction  thereof:  $6.00 
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|iv)  Duplication.  (A)  For  a  paper 
photocopy  of  an  existing  paper  record, 
$.30  per  page. 

(B)  For  duplication  of  records  other 
than  existing  paper  records  (such  as 
computer-stored  information,  audio  or 
video  tapes,  microfiche  or  microfilm), 
the  fee  shall  equal  the  actual  direct  cost 
of  production  and  duplication  of  the 
records  or  information  in  a  form  that  is 
reasonably  usable  by  the  requester, 
except  that  agency-wide  average 
charges  are  established  for  the 
following: 

[1]  For  a  paper  copy  of  a  microfiche 
record.  $.30  per  page; 

(2)  For  a  computer  printout  on  paper 
of  financial  reports  of  individual 
institutions  (including  unpublished 
aggregates  of  those  reports).  $3.00  per 
report;  and 

[3]  For  transcription  of  audio  tape, 
$4.50  per  page. 

(v)  Other  charges.  Complying  with 
requests  for  special  services  associated 
with  providing  records  (e.g..  certifying 
that  records  are  true  copies,  supplying 
special  computer  tabulations,  or  sending 
copies  by  special  methods  such  as 
express  mail  or  messenger)  is  entirely  at 
the  disretion  of  the  Board  and  fees  will 
be  assessed  to  recover  the  full  costs  of 
providing  such  services. 


By  the  Federal  Home  Loan  Bank  Board. 
|oha  F.  Ghizzoni. 

Assistant  Secretary. 

[FR  Doc.  87-27320  Filed  11-25-87;  8:45  a 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  3 


Registration  Requirements  for  Futures 
Commission  Merchants,  Introducing 
Brokers,  Commodity  Pool  Operators, 
Commodity  Trading  Advisors, 
Leverage  Transaction  Merchants  and 
Their  Associated  Persons  | 

AOENCv:  Commodity  Futures  Trading 

Commission. 

ACnON:  Proposed  rules. 


transaction  merchants  and  their 
associated  persons  by  the  Commission. 
This  action  is  being  taken  in  order  to 
authorize  the  implementation  of  certain 
registration  rules  which  have  been 
submitted  by  NFA  for  Commission 
approval  and  thereby  eliminate  any 
inconsistency  between  the 
Commission's  rules  and  those  of  NFA. 
The  proposed  amendments  specifically 
are  intended  to  streamline  the 
registration  process  by  narrowing  the 
circumstances  requiring  a  new 
registration,  eliminating  the  annual 
renewal  of  registrations,  ehminating  the 
use  of  certain  forms,  authorizing  NFA  to 
process  withdrawals  from  registration, 
and  implementing  a  temporary  licensing 
procedure  for  persons  changing 
sponsors  within  a  60-day  period. 

DATE:  Comments  must  be  submitted  on 
or  before  December  28. 1987. 
ADOflESS:  Comments  should  be 
submitted  to  the  Office  of  the 
Secretariat.  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20581.  Reference 
should  be  made  to  Part  3-Registration.      - 
FOR  FURTHER  INFORMATION  CONTACr 
Robert  H.  Rosenfeld.  attorney.  Division 
of  Trading  and  Markets  at  the  above 
address.  Telephone  (202)  254-8955. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

By  letter  dated  July  2. 1987.  NFA 
submitted  for  approval,  pursuant  to 
section  17(j)  of  the  Act.  proposed 
Registration  Rules  of  NFA.'  This  Federal 
Register  release  addresses  proposed 
Commission  rule  amendments  which 
will  be  required  to  authorize  certain  of 
the  procedures  in  the  NFA  registration 
rules,  subject  to  approval  of  NFA's  rules 
by  the  Commission. 

To  date,  the  Commission  has 
delegated  to  NFA  certain  registration 
responsibilities  with  respect  to  futures 
commissions  merchants  ("FCMs"), 
introducing  brokers  ("IBs"),  commodity 
trading  advisors  ("CTAs"),  commodity 
pool  operators  ( "CPOs ');  those 
registrants'  associated  persons  ("APs"). 
and  floor  brokers  pursuant  to  section 
8a(10)  of  the  Act.=*  Sections  8a(10)  and 


17(o)(l)  of  the  Ad  authorise  NFA  to 
perform  these  registration 
responsibilities  pursuant  to  rules 
adopted  by  NFA  and  approved  by  the 
Commission.  NFA  has  adopted,  and  the 
Commission  has  approved,  rules  which 
provide  that  NFA  generally  will  perform 
the  various  registration  responsibilities 
pursuant  to  Part  3  of  the  Commission's 
regulations.  NFA  also  has  exercised  its 
authority  under  the  Act  by  adopting 
bylaws  setting  forth  certain  NFA 
proficiency  requirements,  as  well  as 
procedures  for  denying,  conditioning, 
suspending,  restricting,  and  revoking 
registrations. 

In  an  effort  to  streamline  the 
registration  process  and  to  identify  in 
one  set  of  rules  all  requirements 
necessary  to  become  registered  under 
the  Act,  proficiency  requirements 
necessary  to  become  registered  with 
NFA  as  an  Associate,  as  well  as  NFA 
registration  procedures.  NFA  has 
adopted  a  new  compilation  of  all 
Commission  and  NFA  rules  governing 
the  registration  process.  These  rules 
essentially  restate  existing  Commission 
registration  requirements  (as  well  as 
NFA  proficiency  requirements). 
However,  as  explained  in  more  detail 
below,  these  rules  also  introduce 
numerous  substantive  procedures  which 
are  intended  by  NFA  to  facilitate  the 
registration  process  under  the  Act  but 
which  currently  are  not  provided  for  by 
the  Commission's  registration  rules. 

Given  the  extensive  review  and 
comment  as  to  the  proposed  NFA  Rules 
by  NFA  membership,'  as  well  as  the 


summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
proposing  amendments  to  its  rules 
governing  the  registration  under  the 
Commodity  Exchange  Act,  7  U.S.C.  et 
seq.  ("Act "),  of  futures  commission 
merchants,  introducing  brokeis. 
commodity  trading  advisors,  commodity 
pool  operators  and  the  associated 
persons  of  such  registrants  by  the 
National  Futures  Association  ("NFA") 
and  the  registration  of  leverage 


'  Copies  of  the  NFA  rules  submitted  for 
Commission  review  may  be  obtained  upon  request 
from  the  Commissions  Office  of  the  Secretariat  at 
the  above  address. 

'•  On  August  1. 1963.  the  Commission  delegated  to 
NFA  and  NFA  assumed  responsibilities  for 
processing  and  granting  applications  for  initial  and 
n-nt'wal  registrations  of  introducing  brokers  and 
Ihpir  associated  persons.  48  FR  35158  (August  3, 
IWC).  Sul>sequently.  on  December  3. 1984  NFA  was 
di-lfgated  such  responsibilities  by  the  Commission 
with  respect  to  the  registration  of  FCMs.  CPOs. 
CFAs.  and  APs  of  such  registrants.  49  FR  39593 
(October  9. 1984);  49  FR  45418  (November  la  1984). 


On  August  22. 1985.  the  Commission  authorized 
NFA  to  conduct  proceedings  to  deny,  condition, 
suspend,  restrict  or  revoke  the  registration  of  any 
person  applying  for  registration  or  registered  as  an 
FCM.  IB,  CPO,  CTA  or  AP  of  such  registrant  who  is 
or  may  be  subject  to  a  sUtutory  disqualification 
under  sections  8a(2}-8a(4)  of  the  Act.  50  FR  34885 
(August  28, 1985):  50  FR  39080  (September  27.  1985). 
On  September  23. 1986.  the  Commission  authorized 
NFA  to  process  and  grant  applications  for 
registration  with  the  Commission  as  floor  brokers. 
51  KR  34490  (September  29. 1986). 

'The  F.xecul've  Committee  of  NFA  reviewed  a 
first  draft  of  the  Registration  Rules  (the  "Rules")  at 
its  meeting  on  January  15. 1987.  This  draft  was 
developed  by  NFA  staff  with  the  participation  of  the 
Commissions  Division  of  Trading  and  Markets  (the 
"Division").  NFA  staff  worked  closely  with  the 
Division  throughout  the  rule  development  process. 
After  suggesting  certain  minor  revisions  to  the 
Rules,  the  Executive  Committee  authorized  staff  to 
release  the  Rules  for  comment.  NFA  staff  sent  a 
Notice  to  NFA  Members  (the  "Notice")  during  the 
week  of  February  2. 1987.  which  explained  and 
sought  con.ment  on  the  substantive  changes  that  the 
Rules  made  to  the  Commissions  Part  3  regulations. 

In  response  to  the  Notice.  NFA  received 
comments  from  eight  Members  and  from  a  law  firm 
representing  the  National  Association  of  Futures 
Trading  Advisors.  NFA  also  received  comments 
from  its  Advisory  Committees,  all  exchanges,  and 
the  Association  of  Registration  Managers  All  of  the 
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comments  and  suggestions  by 
Commission  staff  during  the 
development  of  those  Rules,  the 
Commission  preliminarily  views  the 
proposed  NFA  Rules  positively.  (Such 
proposed  Rules  remain,  however, 
subject  to  Commission  review  and 
possible  refinement.)  As  noted 
previously,  however,  certain  of  the 
procedures  appearing  in  the  NFA  Rules 
are  not  currently  provided  for  in  the 
Commission's  registration  rules. 
Accordingly,  in  order  to  facilitate  the 
early  implementation  of  the  NFA  Rules 
upon  their  ultimate  review  and  approval 
by  the  Commission,*  the  Commission  is 
now  proposing  certain  amendments  to 
Part  3  of  its  regulations  governing 
registration  which  are  intended  to 
eliminate  any  inconsistency  between  the 
Commission's  rules  and  those  new 
registration  procedures  as  reflected  in 
the  NFA  Rules  currently  before  the 
Commission  for  approval.  For 
consistency,  amendments  also  are  being 
proposed  for  Commission  rules 
governing  leverage  transaction 
merchants  and  their  associated  persons, 
whose  registrations  will  continue  to  be 
processed  by  the  Commission  and  not 
NFA.  The  Commission  specifically 
invites  comment  concerning  the 
appropriateness  of  the  Commission's 
proposed  rule  amendments  which  will 
make  possible  the  implementation  of  the 
new  NFA  registration  procedures. 

II.  Explanation  of  Proposed  Commission 
Rule  Amendments 

1.  Continuous  Registration  of  FCMs, 
CTAs.  CPOs.  IBs  and  LTMs— §§  3.10. 
3.13.  3.14.  3.15  and  3.17;  3.2(d). 

Currently.  FCMs.  CTAs.  CPOs  and  IBs 
must  renew  their  registrations  annually. 
NFA  believes,  and  the  Commission 
agrees,  that  the  regulatory  objective  of 
maintaining  accurate  registration  files 
can  be  achieved  without  subjecting 
registrants  to  such  repeated  renewal 
applications.  Proposed  NFA  Rule  204 
would  provide  that  an  FCM,  IV,  CPO  or 
CTA  registration  would  remain  effective 
until  such  registration  is  suspended, 
revoked,  terminated  or  withdrawn.  In 
order  to  implement  Rule  204,  the 
Commission  is  proposing  to  amend 
Commission  rules  3.10(b).  3.13(b),  3.14(b) 
and  3.15(b)  to  conform  to  proposed  NFA 


comments  strongly  suppurled  the  changes  proposed 
by  the  Rules.  However,  certain  suggestions  were 
made  and  were  incorporated  into  the  Rules  adopted 
by  NFA's  Board  of  Directors.  In  light  of  such  prior 
substantial  comment,  the  Commission  believes  that 
a  thirty  day  comment  period  on  the  proposed  Part  3 
amendments  is  appropriate. 

*The  Commission  anticipates  that  such  approval 
of  NFA's  Rules  will  be  concurrent  with  adoption  of 
Final  Commission  rules  amending  Part  3  which  are 
proposed  herein. 


Rule  204.  Commission  rule  3.2  would  be 
amended  to  remove  paragraph  (d). 
which  currently  requires  yearly 
renewals  of  registration.  Moreover,  in 
order  to  maintain  a  consistent 
regulatory  scheme,  the  Commission  also 
is  proposing  similarly  to  amend 
Commission  rule  3.17(b)  to  provide 
comparable  treatment  for  registration  as 
a  leverage  transaction  merchant 
("LTM").»  (In  this  regard,  the 
Commission  will  continue  directly  to 
process  registrations  of  LTMs.) 
In  lieu  of  periodic  registration 
renewals,  proposed  NFA  Rule  204, 
however,  would  provide  that  FCMs.  IBs. 
CTAs  and  CPOs  will  be  required  to  file 
a  properly  completed  Form  7-R  with 
NFA  annually.  Moreover,  in  order  to 
ensure  that  NFA  files  are  not  burdened 
with  the  files  of  registrants  that  have 
failed  to  withdraw  but  in  fact  no  longer 
are  acting  in  a  capacity  requiring 
registration  (as  well  as  to  act  as  an 
incentive  to  compliance  with  the  new 
procedure),  proposed  NFA  Rule  204 
would  provide  that  the  failure  to  file  the 
annual  update  form  with  NFA  within  30 
days  of  the  date  that  the  form  is  due  will 
be  deemed  to  be  a  request  for 
withdrawal  from  registration.  On  at 
least  30  days'  written  notice."  and 
following  such  action,  if  any,  deemed 
necessary  by  the  CFTC  or  NFA,  NFA 
may  grant  the  request  for  withdrawal 
from  registration.^  In  order  to  facilitate 
compliance  by  registrants  with  this  new 
filing  procedure,  NFA  has  stated  that  it 
will  provide  a  preprinted  form  to  be 
updated  by  registrants.  Nevertheless,  if 
the  proposal  is  adopted,  the  Commission 
expects  all  registrants  to  be  on  notice  of 
the  new  annual  filing  requirement  and, 
in  the  event  that  they  do  not  receive  a 
preprinted  form  from  NFA  to  contact 
NFA  prior  to  the  date  their  current 
registrations  would  expire  or  otherwise 
as  notified  by  NFA.  to  obtain  the 
required  form.*  (The  Commission  will 
send  LTMs  the  required  form.) 


'The  Commission  also  proposes  to  amend 
Commission  rule  3.32(h)  by  deleting  references  in 
that  rule  to  SS  3.10(b).  3.13(b).  3.13(b).  3.1S(b)  and 
3.17(b)  which,  as  explained  al>ove,  would  be 
deleted. 

•Prior  to  this  notice,  the  registrant  will  receive 
actual  notice  of  the  imputed  withdrawal  request 
when  contacted  by  NFA  for  tmancial  and  account 
information  specified  by  rule  3J3. 

^  See  proposed  f  3.33  and  related  text. 

"Registrations  currently  expire  in  the  following 
year  at  the  end  of  the  month  in  which  an  initial 
registration  was  granted.  Thus,  unless  otherwise 
notified  by  NFA  of  a  different  schedule,  registrants 
should  be  on  notice  that  the  annual  update  Tiling 
will  tie  required  on  their  current  "expiration"  date 
under  the  proposed  rule  amendments. 


In  order  to  implement  this 
requirement,  the  Commission  is 
proposing  to  require  FCMs,  CTAs, 
CPOs,  and  IBs  to  file  a  Form  7-R 
annually  with  NFA  and,  in  the  case  of 
LTMs,  annually  with  the  Commission,  as 
currently  is  required  by  those  rules  for 
renewal  of  registration.  Thus,  the 
Commission  notes  that  the  new 
procedure  would  not  impose  any  new 
paperwork  burden.  See  §§  3.10(d), 
3.13(c),  3.14(c),  3.15(c)  and  3.17(c).  It  also 
should  be  noted  that  nothing  in  the 
proposed  amendment  would  preclude  a 
registrant  who  was  deemed  to  have 
requested  withdrawal  from  filing  the 
Form-R  and  thereby  revoking  the 
withdrawal  request  during  the  period 
within  which  NFA  contacts  the 
registrant  in  order  to  obtain  and  analyze 
the  financial  and  account  information  of 
§§  3.33(b)  and  (c)  which  is  a  prerequisite 
for  withdrawal. 

2.  Deletion  of  the  New  Registration 
Requirement  for  Changes  in  the  Form  of 
an  Organization  Where  No  New 
Principal  Are  Added— §  3.32(a). 
Reporting  of  Such  Changes — §  3.31(a). 

Pursuant  to  Commission  regulation 
3.32. 17  CFR  3.32  (1987),  an  FCM,  IB, 
COP.  CTA  or  LTM  must  obtain  a  new 
registration  when  a  change  occurs:  in 
the  form  of  the  organization  of  the 
registrant;  in  the  ownership  of  the 
business  in  the  case  of  a  sole 
proprietorship;  in  the  personnel  of  a 
partnership  resulting  from  the  addition 
of  a  general  partner:  or  in  the  control  of 
the  registrant  in  the  case  of  a 
corporation.  The  regulatory  objective  of 
requiring  a  new  registration  in  the  above 
circumstances  is  to  ensure  that  an 
appropriate  background  check  and 
fitness  review  is  undertaken  for 
applicants  or  principal  whenever  a  new 
person  assumes  a  position  of  control 
over  a  registrant.  These  new  persons  are 
persons  not  listed  on  the  registrant's 
initial  registration  application  (Form  7- 
R)  or  any  amendment  thereto  (Form  3- 
R). 

Given  this  regulatory  objective.  NFA 
believes,  and  the  Commission  concurs, 
that  a  registrant  should  not  be  required 
to  obtain  a  new  registration  when  a 
registrant  merely  effects  a  change  in  the 
form  of  its  organization  and  does  not 
add  any  new  principals.  Thus,  proposed 
NFA  Rule  208  does  not  require  a  new 
registration  for  a  change  solely  in  the 
form  of  the  organization  of  a  registrant. 

In  order  to  allow  the  implementation 
of  this  proposed  NFA  Rule,  the 
Commission  proposes  to  amend 
Commission  r'tle  3.32(a)  by  deleting  the 
reference  to  changes  in  the  form  of 
organization  of  the  registrant  as  a 
change  requiring  a  new  registration. 
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Moreover,  the  Commission  proposes  to 
incorporate  the  definitions  of  changes  in 
control  now  described  in  rule  3.32(d]  (1]- 
(5)  into  proposed  rule  3.32(a). 

In  lieu  of  using  the  registration 
application  process  to  apprise  NFA  of 
changes  in  the  form  of  an  organization, 
proposed  NFA  Rule  210  would  require 
that  such  changes,  as  well  as  all 
deficiencies,  inaccuracies  and  changes 
to  application  information,  must  be 
reported  to  NFA  on  Form  a-R. 
Moreover,  proposed  NFA  Rule  210(a) 
would  require  that  in  the  case  of  a  Form 
3-41  filed  by  a  registrant  for  purposes  of 
reporting  a  change  in  the  form  of  the 
organi7ntion,  the  Form  3-R  must  be 
accompanied  bv  "  letter  certifying  that 
that  the  newly  tormea  organization  will 
be  liable  for  all  obligations  oi  the  pre- 
existing organization  arising  out  of  the 
Act  or  regulations  thereunder.  In  order 
to  allow  the  implementation  of  such 
proposed  Rule,  the  Conmiission  is 
proposing  to  amend  Commission  rule 
3.31(a),  17  CFR  3.31(a)  (19B7),  to  include 
such  an  assumption  of  obligations 
requirement  by  firms  undergoing  a 
change  in  the  form  of  organization.  The 
Commission  beUeves  that  customer 
protection  and  maricet  integrity  concerns 
justify  such  an  unambiguous  assumption 
of  obligations  by  newly  reorganized 
firms. 

3.  Registrant  Undergoing  a  Change  of 
Control  Due  to  the  Addition  of  a  New 
Principal  May  Continue  to  Do  Business 
Under  Certain  Circumstances — S  3.32(d). 

Commission  rule  3.32(a),  17  CFR 
3.32(a)  (1987),  requires  an  FCM,  IB,  CPO, 
CTA  or  LTM  to  file  a  new  registration  in 
the  event  of  a  change  in  control  as  set 
forth  in  rule  3.32(a)(l}-{4).  Rule  3.32  does 
not,  however,  provide  for  a  transitional 
period  available  to  such  a  registrant 
during  which  it  may  operate  pending 
final  action  on  its  new  registration. 
Under  certain  circumstances,  the 
Commission's  Division  of  Trading  and 
Markets  has  permitted  firms  which  were 
required  by  rule  3.32(a)  to  file  a  new 
registration  to  continue  in  business 
pending  its  new  registration.  Typically, 
relief  was  granted  under  circumstances 
where  the  new  principals  otherwise 
were  registered  in  some  capacity  or 
were  principals  of  another  registrant. 
Such  relief  was  premised  upon  the 
recognition  that  the  Commission's 
customer  protection  concerns — i.e.,  a 
fitness  check  of  individuals — ^were  met 
because  those  new  principals  already 
had  under  gone  a  fitness  review. 
Proposed  NFA  Rule  20e(b)  would  make 
standard  the  Commission's  past 
exemptive  practice  by  permitting 
registrants  which  are  required  to  file  a 
new  registration  application  to  continue 


in  business  under  certain  defined 
circumstances. 

Accordingly,  the  Commission 
proposes  to  amend  rule  3.32, 17  CFR  3.32 
(1987),  by  revising  in  full  the  language  of 
paragraph  (d)  which  will  incorporate  the 
terms  of  proposed  NFA  Rule  208(b).  This 
new  provision  will  allow  registrants 
which  must  file  a  new  registration  under 
rule  3.32(a)  to  continue  in  business  until 
the  earliest  of:  90  days  bom  the  date 
that  the  change  occiurred;  notification  by 
NFA  of  the  effectiveness  of  the  new 
registration;  or  five  days  after  service 
upon  the  registrant  of  a  notice  by  NFA 
pursuant  to  proposed  NFA  Rule  504  that 
the  registrant  may  be  found  subject  to  a 
statutory  disqual^cation  from 
registration.  "This  provision  would  only 
apply  under  circumstances  where  the 
new  principal  was  registered  in  some 
capacity  or  was  a  principal  of  another 
registrant. 

4.  Registrant  Undergoing  a  Change  of 
Control  Due  to  the  Addition  of  a  New 
Director  or  Chief  Executive  Officer. 
Elimination  of  the  45  Day  Prior  Filing ' 
Requirement  as  a  Condition  of  Avoiding 
a  New  Registration —  {  3.32(e)(1). 

Commission  rule  3.32(e)(1)  permits  a 
corporate  registrant  to  avoid  obtaining  a 
new  registration  when  a  change  in 
control  of  such  registrant  occurs  due  to 
the  addition  of  a  director  or  chief 
executive  officer  ("CEO")  or  a  person 
occupying  a  position  of  similar  status  or 
performing  a  similar  function.  To  take 
advantage  of  this  exemption,  however, 
the  registrant  must  file  with  NFA  a  Form 
3-R  at  least  45  days  prior  to  the  date 
that  such  change  is  to  occur  and, 
pursuant  to  Commission  rule  3.32(e)(2), 
the  new  CEO  or  director  may  not 
become  a  principal  of  the  registrant  until 
that  registrant  receives  written 
confirmation  fit>m  the  Commission  or 
NFA  that  such  affiliation  has  been 
approved.  i 

NFA  Rule  208(c)  would  eliminate  the 
45-day  prior  filing  period  as  a  condition 
of  avoiding  a  new  registration  when  the 
change  of  control  is  due  to  the  addition 
of  a  new  director  or  CEO.  NFA  believes, 
and  the  Commission  concurs,  that  there 
may  be  cinnmistances  when  NFA  would 
be  able  to  respond  to  a  filing  under  rule 
3.32(e)(1)  in  less  than  45  days  (such  as 
when  the  new  director  or  C£0  already 
is  registered  or  a  principal  of  a  registrant 
and  has  been  subject  to  a  fitness 
review).  Moreover,  in  cases  where  NFA 
caimot  respond  in  less  than  45  days. 
Commission  rule  3.32(e)(2)  would 
prohibit  the  affiliation  of  the  director  or 
CEO  until  NFA  has  approved  the 
affiliation  in  writing,  llius,  under  such 
circimistances,  the  45  day  pre-fiUng 


period  operates  as  an  impediment  to  the 
use  of  rule  3.32(e)(1). 

Accordingly,  the  Commission 
proposes  to  implement  the  procedures  of 
NFA  Rule  208(c)  by  deleting  the 
requirement  that  the  Forms  3-41  and  8-R 
be  filed  with  NFA  at  least  45  days  prior 
to  the  date  that  the  addition  of  a  director 
or  chief  executive  officer  will  occur. 
Thus,  under  the  proposed  amendments, 
in  the  event  of  the  addition  of  a  new 
CEO  or  director,  i-egistrants  may  avoid  a 
new  registration  requirement  by  making 
the  filii^  under  f  3.32(e)(1)  prior  to  the 
change.  If  the  added  CEO  or  director 
already  is  registered  or  is  a  principal  of 
a  current  re^trant,  the  CEO  or  director 
may  assume  the  position  immediately 
subject  to  the  filing  procedure  of 
proposed  §  3.32(d).* 

5.  Eliminate  the  Form  8-S  ("Certificate 
of  Speical  Registration  for  Certain  APs") 
as  a  Filing  Form  Under  the  Special 
Registration  Procedured. 

Form  S-S  currently  is  used  to  effect 
the  special  registration  procedures  of 
Commission  rules  3.12(d)  and  3.16(d). 
Special  registration  allows  a  person  who 
currently  is  registered  as  an  AP  or  an 
person  whose  registration  as  an  AP  has 
terminated  within  the  preceding  60  days 
to  be  registered  as  an  AP  of  a  new 
sponsor  upon  mailing  to  NFA  of  a 
property  c(»npleted  Form  8-S.  The  Form 
8-S  contains  the  sponsor  and  applicant 
certifications  required  under  both 
Commission  rules.  A  person  registered 
as  an  AP  upon  mailing  of  the  Form  &-S 
is  required  to  submit  a  properly 
completed  Form  S-R  and  legible 
fingerprints  to  NFA  within  60  days  of 
the  mailing  of  the  Form  8-S. 

In  an  attempt  to  improve  the 
efficiency  of  the  special  registration 
procedures,  the  Commission  adopted 
revisions  to  the  Form  8-R  to  permit  it  to 
be  used  as  the  only  filing  form  in  the 
special  registration  process,  without 
requiring  the  use  of  the  intervening  Form 
8-S.  To  accomplish  this,  the  Form  8-R 
was  revised  to  incorporate  the 
information  and  the  certifications  in  the 
Form  8-S.»» 

As  a  result  of  the  revisions  to  the 
Form  8-R,  there  are  ourently  two  filing 
procedures  available  to  persons 
registering  under  the  Commission  s 
special  registration  procedures.  NFA  has 
determined  that  its  processing  of 
registration  applications  imder  the 
special  registration  provisions  could  be 
simplified  if  the  Form  8-41  were  the  only 
form  used  to  obtain  special  registration. 


*  AMuming  that  both  procedurei  were  applicable, 
the  regjitrant  could  select  which  procedure  to 
follow 

>  <>  50  FR  28907.  28906  (July  17. 1965). 
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NFA  believes  that  since  the  Form  8-R 
has  been  revised,  its  proper  completion 
by  the  sponsor  and  applicant  will  not 
result  in  significant  delays  in  obtaining 
special  registration.  Therefore, 
paragraph  (b)  of  NFA's  proposed 
Registration  Rule  206  ("Registration  of 
Associated  Persons  of  Futures 
Commission  Merchants,  Introducing 
Brokers,  Commodity  Pool  Operators  and 
Commodity  Trading  Advisors"),  which 
sets  forth  NFA's  special  registration 
procedures,  eliminates  the  Form  8-S 
filing. 

Accordingly,  the  Commission 
proposes  to  state  in  the  final  rule  release 
that  Form  8-S  is  withdrav\m  and  no 
longer  will  be  used  to  effect  the  special 
registration  procedures  of  Commission 
rules  3.12(d)  and  3.16(d). 

6.  Make  the  Special  Registration 
Procedures  Result  in  a  Temporary 
License  for  APs  Whose  Registrations 
Have  Terminated  Within  the  Preceding 
60  Days.  Such  Procedures  Will  Be 
Unavailable  to  Applicants  Whose  Form 
8-R  Contains  a  "Yes"  Answer  to  a 
Disciplinary  History  Question  if  the 
Basis  for  the  "Yes"  Response  Has  Not 
Been  Disclosed  On  a  Previously  Filed 
Application  for  Registration  in  any 
Capacity  or  on  any  Amendment  to  Such 
Application  Filed  More  Than  30  Days 
Prior  to  the  Date  of  the  Current 
Registration  Application — §  §  3.12(d), 
3.16(d)  and  3.18(d). 

The  special  registration  procedures 
provided  for  in  Commission  rule  3.12(d] 
permit  an  AP  whose  registration  has 
terminated  within  the  preceding  60  days 
to  become  registered  without 
encountering  delays  attributable  to  the 
full  fitness  review.  A  person  will  not 
become  registered  under  the  special 
registration  provisions  unless  the 
applicant  personally  can  certify  that:  (1) 
The  AP's  registration  is  neither 
suspended  nor  revoked;  (2)  the  AP 
qualifies  for  expedited  registration  by 
virtue  of  this  registration  having 
terminated  not  more  than  60  days  prior 
to  the  current  application;  and  (3)  the 
sponsor  has  been  given  a  copy  of  any 
letter,  notice  or  order  issued  in 
connection  with  any  proceeding  pending 
to  suspend,  revoke,  or  restrict  the  APs 
registration,  or  if  within  the  preceding 
twelve  months  the  Commission  or  NFA 
has  permitted  the  withdrawal  of  the 
AP's  application  for  registration. 

The  Commission  notes  that  currently 
a  person  registered  as  an  AP  under  the 
special  registration  procedures  has  not 
undergone  a  full  fitness  review  prior  to 
the  granting  of  a  new  registration  upon 
mailing  of  the  Form  B-R.  NFA  does  not 
have  the  fingerprints  of  the  applicant  at 
that  time  and  is.  therefore,  unable  to 
undertake  such  review.  Such  person  is 


nevertheless  registered  with  the 
Commission  as  an  AP  based  principally 
on  its  previous  registration  and  may, 
therefore,  undertake  commodity  futures 
and  options  related  dealings  with  the 
public.  Additionally,  because  in  such  a 
case  reregist ration  as  an  AP  occurs  upon 
the  mailing  of  the  Form  &-R,  such  person 
is  not  subject  to  summary  denial 
proceedings  under  section  8a(2)  of  the 
Act  if  the  later  fitness  review  reveals 
information  that  may  render  him 
statutorily  disqualified.  Rather,  when 
such  information  comes  to  the  attention 
of  NFA,  suspension  or  revocation 
proceedings  must  be  instituted  against 
such  person.  Unless  such  information 
reveals  that  an  applicant  is  subject  to  a 
disqualification  under  section  8a(2)  of 
the  Act,  such  person  may  continue  to 
transact  business  with  the  pubUc 
throughout  the  pendency  of  the 
suspension  or  revocation  proceedings.' * 

NFA  has  stated,  and  the  Commission 
concurs,  that  it  does  not  believe  that  a 
person  should  be  able  to  take  advantage 
of  the  privilege  of  becoming  registered 
upon  mailing  of  the  Form  8-R  where 
such  person  discloses  information  on  his 
registration  application  that  may  be  the 
basis  for  a  statutory  disqualification 
under  the  Act,  unless  such  information 
already  has  been  disclosed  in 
connection  with  a  prior  application  for 
registration  or  an  amendment  to  such 
application  and  has  already  been 
reviewed  by  NFA.  Thus,  the  special 
registration  provisions  of  NFA's 
proposed  Registration  Rule  206  place 
further  limitations  on  the  use  of  the 
special  registration  procedures. 
Specifically,  NFA  Rule  206  provides  that 
in  order  for  an  applicant  to  be  entitled  to 
the  use  of  such  procedures,  in  addition 
to  the  certifications  that  must  be 
provided  pursuant  to  the  Commission's 
special  registration  procedures,  the 
applicant  must  certify  that  the 
Disciplinary  History  portion  of  such 
person's  registration  application 
contains  no  "yes"  answers,  or  none 
except  those  arising  from  a  matter 
which  already  has  been  disclosed  in 
connection  with  a  previous  application 
for  registration  in  any  capacity  if  such 
registration  was  granted,  or  which  was 
disclosed  more  than  30  days  previously 
in  an  amendment  to  such  application. 

To  help  ensure  that  the  special 
registration  procedures  are  utilized  by 
only  those  persons  entitled  to  use  them 
and  to  enable  NFA  to  respond  better  to 


' '  See  Section  4k(5)  of  the  Act  which  permits  an 
AP  who  is  subject  to  a  statutory  disqualificalion 
under  section  8(a)  of  the  Act  to  remain  an  AP  of  a 
registrant  as  long  as  thai  registrant  notified  the 
Commission  of  such  facts  and  the  Commission 
determined  that  such  person  should  be  registered  or 
temporarily  licensed. 


persons  using  the  special  registration 
procedures  who  are  ineligible  to  do  so. 
NFA's  proposed  Registration  Rule  206(b) 
provides  that  persons  who  utilize  such 
procedures  will  receive  a  temporary 
license  rather  than  a  registration.  NFA 
may  terminate  the  individual's 
temporary  license  and  initiate 
proceedings  to  deny  his  registration  if 
disqualifying  information  is  revealed. 

The  Commission  concurs  in  the 
proposed  special  registration  procedujes 
and,  accordingly,  proposes  to  amend 
S  3.12  (APs  of  FCMs  and  IBs),  i  3.16 
(APs  of  CPOs  and  CTAs)  and  S  3.18 
(APs  of  LTMs)  to  permit  NFA  to 
implement  the  procedures  of  NFA  Rule 
206(b).  Specifically,  those  sections  are 
proposed  to  be  amended  by  providing 
that  an  AP  who  associates  with  another 
registrant  within  60  days  after 
termination  of  the  AFs  registration  will 
be  granted  a  temporary  license  to  act  as 
an  AP  upon  mailing  of  the  required  Form 
8-R  to  NFA  (or  to  the  Commission  in  the 
case  of  APs  of  LTMs).  See  proposed 
S§  3.12(d)(1),  3.16(d)(1)  and  3.18(d)(1) 
("registration  terminated  within  the 
preceding  sixty  days").  Section  3.12(d) 
(APs  of  FCMs  and  IBs)  and  3.18(d)  (APs 
of  LTMs)  are  proposed  to  be  amended 
by  providing  that  APs  who  currently  are 
registered  as  APs  in  any  capacity  may 
become  registered  as  APs  of  a  new 
FCM,  IB  or  LTM  upon  mailing  a  Form  fr- 
R  to  NFA  or  to  the  Commission  in  case 
of  LTMs.  •«  See  proposed  S§  3.12(d)(2) 
and  3.18(d)(3).  Finally,  sections  3.12,  3.16 
and  3.18  are  further  proposed  to  be 
amended  by  conditioning  the  granting  of 
a  temporary  license  or  new  registration 
upon  the  proper  filing  of  fingerprint 
cards  and  sponsor  certificates  and  by 
providing  that  any  temporary  license 
will  terminate  if  a  statutory 
disqualification  is  applicable.  See 
proposed  SS  3.12(d)(4]  and  (5).  3.16(d)(4) 
and  (5)  and  3.18(d)(4)  and  (5). 

7.  Require  That  a  Firm  Sponsoring  the 
Registration  of  an  Associated  Person 
Verify  the  Educational  and  Employment 
History  Supphed  By  the  Applicant  For 
the  Preceding  Three  Years  Rather  Than 
the  Preceding  Five  Years — 
§§  3.12{c)(l)(ii),  3.16(c)(l)(ii).  3.18(c)(l)(ii) 
and  3.44(a)(4)(i). 

In  adopting  its  final  rules  governing 
the  sponsorship  of  APs,  the  Commission 
stated  that  it  believed  that  an 
applicant's  most  recent  employment  and 
educational  history  is  of  the  greatest 
importance  in  "screening"  an  applicant's 
background  and  that  the  sponsor's 
verification  should  be  limited  to  this 


"  Registered  APs  seeking  to  associflip 
additionally  with  CPOs  or  CTAs  «vill  continue  to 
follow  the  procedure  of  |  3.16(e)|2|(i|. 
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indicative  time  period."  As  a  result,  the 
Commission's  final  rules  require  that  a 
sponsor  verify  only  the  preceding  five 
years  of  employment  and  educational 
history.  See  H  3.12(c)(l)(ii),  3.16(cXl)(ii). 
3.18(cKl)(ii)  and  3.44(a)(4](i). 

NFA  believes,  and  the  Commission 
based  upon  its  experience  concurs,  that 
information  concerning  a  three-year 
period  immediately  preceding  the  date 
of  the  registration  application  is 
sufficient  for  screening  an  applicant's 
background. '  *  NFA's  proposed 
Registration  Rule  206(a)(2)(B)  would 
thus  limit  the  sponsor's  verification  of 
employment  and  educational  history  to 
such  three-year  period.  i 

Accordingly,  the  Commission      ' 
proposes  to  amend  Commission  rules 
3.12(c)(l)(ii).  3.16(c)(l)(ii).  3.18(c)(l)(ii) 
and  3.44(a)(4)(i)  to  require  that  an  AP 
applicant's  sponsor  verify  the 
applicant's  employment  and  educational 
history  for  a  three-year  period  preceding 
the  application  date. 

8.  Provide  That  an  AP  Applicant's 
Temporary'  License  Will  Be  Terminated, 
and  the  Registration  Application 
Deemed  Withdrawn,  Upon  the  Failure  of 
the  Applicant  or  Sponsoring  Firm  to 
Respond  to  NFA's  Written  Request  for 
Clarification  of  Application  Information 
or  Resubmission  of  a  Fingerprint  Card — 
§§  3.40(d).  3.42(d)(2)  and  (a)(3)  and. 
3.44(cl.  1 

NFA  has  stated  that  it  must  have  all 
information  necessary  to  make  the 
determination  that  an  applicant  is 
apparently  qualified  for  registration 
before  granting  a  temporary  license. 
Furthermore,  after  a  temporary  license 
has  been  granted,  NFA  must  have  the 
ability  to  clarify  fitness  questions  which 
arise  in  the  course  of  processing  the 
application. 

NFA's  experience  in  processing 
applications  for  the  temporary  licensing 
of  APs  has  proven  that,  in  some 
instances,  the  sponsors  of  applicants 
that  have  been  granted  temporary 
licenses  have  been  less  than  diligent  in 
providing  NFA  with  additional 
clarification  when  potentially 
disqualifying  information  is  exposed  on 
an  applicant  through  NFA's  own  fitness 
check  or  through  an  FBI  or  SEC  check. 
Some  temporarily  licensed  APs  also 
have  been  reluctant  to  resubmit  their 
fingerprints  to  NFA  when  the  prints  are 
later  determined  to  be  illegible.  In  these 
instances.  NFA  does  not  have  the 
information  necessary  to  make  a  fitness 


determination  on  the  applicant. 
Nevertheless,  under  existing  regulations, 
the  applicant's  temporary  license 
remains  in  effect  and  will  become  a  full 
registration  in  six  months. 

The  Commission  did  not  intend  that  a 
registration  be  granted  when  a 
temporary  license  remains  in  effect  for 
six  months  solely  because  of  a  lack  of 
cooperation  on  the  part  of  the  applicant 
or  his  sponsor.  Rather,  the  Commission 
was  seeking  to  allow  automatic 
registration  in  those  cases  where  the 
Commission,  for  convenience,  chose  not 
to  act  affirmatively  to  grant  the 
registration. 

Because  it  is  necessary  for  NFA  to 
have  all  information  required  to  make  a 
fitness  determination  before  granting  a 
registration.  NFA's  proposed 
registration  Rules  301(b)  and  302(b) 
provide  that  the  failure  of  an  applicant 
or,  in  the  case  of  an  applicant  for 
registration  as  an  associated  person,  the 
applicant's  sponsor  to  respond  to  NFA's 
written  request  for  either  clarification  of 
application  information  or  resubmission 
of  fingerprints  as  set  forth  within  such 
request  will  be  deemed  to  constitute  a 
withdrawal  of  the  registration 
application  and  shall  result  in  the 
immediate  termination  of  the  applicant's 
temporary  license.  This  provision  (at 
least  with  respect  to  an  applicant's 
failure  to  respond)  currently  is  included 
in  Commission  rules  3.44(c)  and 
3.46(al(3)  governing  the  temporary 
licensing  of  applicants  for  guaranteed 
introducing  broker  registration  but  is  not 
currently  in  Commission  rule  3.40  which 
governs  the  temporary  licensing  of 
applicants  for  associated  person 
registration." 

NFA  intentionally  has  omitted 
reference  in  its  rules  to  a  prescribed 
number  of  days  in  which  an  applicant 
must  respond  to  a  request  for 
clarification  of  information  or 
resubmission  of  fingerprints.  It  did  so  . 
■«i)ecause  of  the  varied  nature  of  such 
requests  and  the  resulting  inability  to 
arrive  at  a  number  of  days  that  would 
be  appropriate  to  require  applicants  to 
respond  to  in  all  circumstances.  For 
instance,  it  may  be  appropriate  to  grant 
an  applicant  two  weeks  in  which  to 
resubmit  fingerprints  while  such  a  two- 
week  period  may  not  be  enough  time  for 


an  applicant  to  gather  and  submit  to 
NFA  supplemental  documents  relating 
to  Disciplinary  History  questions. 
Alternatively.  NFA's  Registration 
Department  should  not  be  in  a  position 
of  having  to  wait  six  weeks  for  the 
resubmission  of  information  which  may 
reasonably  be  produced  in  a  shorter 
period  of  time.  Thus,  the  language  in 
proposed  NFA  Rules  301  and  302  which 
indicates  that  the  applicant  must 
respond  "in  accordance  with  the 
request"  was  intended  to  give  NFA  the 
flexibility  to  provide  applicants  with  an 
appropriate  amount  of  time  to  respond 
to  NFA's  request.  NFA  has  assured  the 
Commission  that  the  response  periods 
allowed  for  each  t"pe  of  information 
request  will  be  applied  consistently. 

Accordingly,  the  Commission 
proposes  to  amend  §  3.40  by  adding  a 
new  paragraph  (d).  which  will  provide 
that  the  failure  of  an  applicant  or  the 
applicant's  sponsor  to  respond  timely 
[i.e..  in  accordance  with  such  request)  to 
a  written  request  for  clarification  of 
application  information  or  resubmission 
of  fingerprints  will  be  deemed  to 
constitute  a  withdrawal  of  the 
application  and  result  in  the  immediate 
termination  of  the  applicant's  temporary 
license."  The  Commission  proposes  to 
amend  3.42(a)  by  adding  a  new 
paragraph  (3).  which  will  provide  that  a 
temporary  license  shall  terminate  upon 
the  withdrawal  of  the  registration 
application  pursuant  to  §  3.40(d).  The 
Conunission  proposes  to  amend 
§§  3.44(c)  and  3.46(a)(3)  governing  the 
temporary  licensing  of  applicants  for 
guaranteed  introducing  broker 
registration  to  make  clear  that  such 
applicants  must  respond  to  a  written 
request  for  further  information  in 
accordance  with  the  request.'^ 

9.  Authorize  NFA  to  Grant  a  Request 
For  Withdrawal  From  Registration  in 
Thirty  Days  or  Less— §§  3.33  and  3.2(a). 

By  letter  dated  July  14, 1987,  NFA  has 
requested  that  the  Commission 
authorized  NFA  to  process  and  grant 
requests  for  withdrawal  from 
registration  for  those  registrants  for 
whom  NFA  has  been  authorized  to 


'^  See  4S  KR  KM85.  804B6  (Docemlier  5. 19*). 

'*The  National  Assuciaiion  of  Securities  Oe<ilers 
r'NASD")  rpqiiirt-s  a  broker-dealer  to  contact  all  of 
an  applic.int's  previous  employers  for  the  past  three 
years.  Sef  NASI)  Form  I '-4.  page  4.  (application  for 
securities  imiiislry  rpgistnilion  or  transfer.) 


'^  In  the  event  that  an  applicant's  temporary 
license  to  act  in  the  capacity  of  an  AP  terminates 
solely  as  a  result  of  the  failure  of  the  applicant's 
sponsor  to  clarify  application  information,  the 
CommisMon  will  not  bring  an  action  against  the 
applicant  solely  because  that  applicant  continues  to 
work  in  the  capacity  of  an  AP  under  the  temporary 
license  as  long  as  the  applicant  has  no  notice  of  the 
termination  but  will  hold  the  applicant's  sponsor 
responsible  for  any  violations  of  the  Act  or  rules 
Ihere'inder. 


*' Because  the  failure  of  a  sponsor  to  respond  to 
NFA  could  result  in  the  termination  of  an 
applicant's  temporary  license,  the  Commission 
believes  that  the  applicant  should  be  notified  by 
NFA  of  any  untimely  response  by  a  sponsor.  Such 
procedure  could  allow  an  applicant  to  assist  the 
sponsor  in  responding  to  a  request.  The  Commission 
requests  comment  on  whether  such  a  procedure 
should  be  made  part  of  a  rule  or  incorporated  as  a 
"directive  "  to  NFA  within  the  Tmal  rule  release. 

"The  Commission  believes  that  requiring  a 
response  "in  accordance  with  the  request" 
represents  a  clarification  of  the  existing  requirement 
in  Commission  rules  3.44(c)  and  3.4e(a)(3)  that  a 
response  be  "timely. " 


perform  registration  functions."  In 
anticipation  of  this  request.  NFA's  rule 
submission  included  a  rule  to  implement 
such  authority  if  granted  by  the 
Commission. 

NFA's  Registration  Rule  601  generally 
parallels  Commission  rule  3.33, 17  CFR 
3.33  (1987).  Specifically,  the  Rule 
provides  that  a  registrant  may  request 
that  its  registration  in  one  or  more 
capacities  be  withdrawn  if  the  registrant 
has  ceased,  or  has  not  commenced. 
engaging  in  activity  requiring 
registration  in  such  capacity  or  if  the 
registrant  is  exempt  from  registration  in 
such  capacity.  Withdrawal  from 
registration  under  the  Rule  also  parallels 
the  Commission's  regulation  by 
remaining  a  self-executing  procedure 
with  withdrawals  becoming  effective  on 
the  thirtieth  day  after  receipt  of  the 
withdrawal  request  unless  certain 
specified  conditions  are  present.  (These 
conditions  are  enumerated  in  proposed 
NFA  Rule  601(c)(l)-(5).)  In  order, 
however,  to  assure  that  the  Conunission 
receives  actual  notice  of  a  proposed 
withdrawal,  the  Commission  is 
proposing  to  require  that  not  only  the 
applicant  but  also  NFA  send  the 
Commission  a  copy  of  any  withdrawal 
request.  See  proposed  S  3.33(e). 

The  NFA  Rule  differs  from  the 
Commission's  rule  by  providing  NFA  the 
express  authority  to  grant  a  withdrawal 
request  in  less  than  thirty  days  when  all 
of  the  necessary  checks  have  been 
performed.  The  Commission  proposes  to 
condition  the  issuance  of  such  expedited 
withdrawal  upon  receipt  by  NFA  of  the 
written  concurrence  of  the  Commission. 
See  proposed  §  3.33(f)."  The  Rule  also 
differs  from  the  Commission's  by 
requiring  that  a  withdrawal  request  be 
made  on  an  NFA-developed  Form  7- 
W.*°  The  Form  7-W  is  a  standardized 
form  which  incorporates  the  filing 
requirements  currently  set  out  in  the 
Commission's  regulation.  Thus,  the  new 
form  will  not  impose  any  new 


"The  Commission  Order  authorizing  NFA  to 
deny,  suspend,  revoke,  or  otherwise  condition 
registration  did  not  authorize  NFA  to  act  upon 
requests  for  withdrawal  from  registration.  50  FR 
34885.  34887  (August  28. 1985). 

■*  NFA  has  assured  the  Commission  that  if  it  is 
authorized  to  grant  requests  for  withdrawal  from 
registration,  it  will  work  with  Commission  staff  to 
develop  procedures  that  are  acceptable  to  both  the 
Commission  and  NFA.  The  Commission  anticipates 
that  such  procedures  would  include  at  a  minimum  a 
mechanism  to  notify  the  Commission  before  NFA 
grants  a  withdrawal.  These  procedures  should  not 
interfere  with  the  efficient  processing  of 
withdrawals. 

'"  A  draft  copy  of  Form  7-W  was  submitted  by 
NFA  to  the  Commission  on  August  5. 1987.  This 
form  has  been  included  in  the  Paperwork  Reduction 
Act  compliance  package  submitted  to  the  Office  of 
Management  and  Budget  as  explained  in  more 
detail  at  the  end  of  this  release. 


requirements.  NFA  developed  the  Form 
7-W  based  on  its  belief  that  a 
standardized  form  would  benefit  the 
processing  body,  either  NFA  or  the 
Commission,  by  standardizing 
withdrawal  requests  for  purposes  of 
processing  efficiency.  The  Commission's 
Division  of  Trading  and  Markets  has 
assisted  in  the  development  of  the  Form 
7-W  and  agrees  that  a  standard  form 
would  improve  the  withdrawal  process. 

Accordingly,  the  Commission 
proposes  to  expressly  authorize  NFA  to 
undertake  withdrawal  responsibilities 
for  all  registrants  for  whom  NFA  has 
been  authorized  to  perform  registration 
functions.  (The  Commission  will 
continue  to  handle  withdrawals  by 
LTMs.)  The  Commission  proposes  to 
amend  Commission  rules  3.33  and  3.2(a) 
to  reflect  this  assumption  of  withdrawal 
responsibility  by  NFA  as  described 
above.  Finally,  in  order  to  reduce  the 
risk  of  inadvertent  withdrawal  requests 
caused  for  example  by  lost  mail,  the 
Commission  proposes  to  amend  §  3.33(f) 
to  make  clear  that  any  imputed 
withdrawal  request  [i.e..  a  request  due 
to  the  failure  of  a  registrant  to  file  the 
annual  7-R — see,  e.g.,  S  3.10(c))  will 
become  effective  only  after  a  minimum 
of  30  days  actual  written  notice  to  a 
registrant  as  set  forth  in  rules  3.10(d), 
3.13(c),  3.14(c),  3.15(c)  and  3.17(c). 

m.  other  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA").  5  U.S.C.  601  et  seq..  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  these  rules  on 
small  businesses.  In  this  connection,  the 
Commission  previously  has  determined 
that  FCMs  and  registered  CPOs  should 
not  be  considered  small  entities  for 
purposes  of  the  RFA.^'  With  respect  to 
CTAs,  floor  brokers,  introducing  brokers 
and  leverage  transaction  merchants,  the 
Commission  has  stated  that  it  would 
evaluate  within  the  context  of  a 
particular  rule  proposal  whether  all  or 
some  should  be  considered  to  be  small 
entities,  and  if  so.  that  it  would  analyze 
the  economic  impact  on  them  of  any 
nile.^'  Because  the  proposed  rules 
would  amend  registration  rules  that 
currently  are  applicable  to  the  above 
mentioned  registrants,  would  not  result 
in  any  additional  burdens  and  would 
streamline  and.  in  some  instances, 
eliminate  the  need  for  filings,  the 
Commission  believes  that  the  proposals. 


»'  47  FR  18618-18620  (April  30. 1982). 

"  47  FR  18618. 18620  (April  30. 1982)  (CTAs  and 
floor  brokers):  48  FR  3S248.  35276  (August  3. 1983) 
(introducing  brokers).  See  49  FR  5498.  5520 
(February  13. 1984)  (leverage  transaction 
merchants). 


if  adopted,  would  not  have  a  significant 
economic  impact  on  the  above-noted 
entities.  Therefore,  pursuant  to  section 
3(a)  of  the  RFA,  5  U.S.C.  605(b),  the 
Acting  Chairman  of  the  Commission 
certifies  that  the  proposed  rules  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Nonetheless,  the  Commission 
specifically  requests  comments  on  the 
impact,  if  any,  the  proposed  rules  may 
have  on  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
("PRA")  44  U.S.C.  3501  et  seq..  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  PRA.  In  compliance 
with  the  PRA,  the  Commission  has 
submitted  this  proposal  and  its 
associated  information  collection 
requirements  to  the  Office  of 
Management  and  Budget.  Persons 
wishing  to  comment  on  the  information 
which  would  be  required  by  this 
proposal  should  contact  Bob  Neal, 
Office  of  Management  and  Budget. 
Room  3228,  NEOB,  Washington,  DC 
20503,  (202)  395-7340.  Copies  of  the 
information  collection  submission  to 
0MB  are  available  from  Joseph  G. 
Salazar,  CFTC  Clearance  Officer.  2033  K 
Street  NW..  Washington,  DC  20581,  (202) 
254-9735. 

List  of  Subjects  in  17  CFR  Fart  3 

Associated  person.  Commodity  pool 
operator.  Commodity  trading  advisor. 
Futures  commission  merchant. 
Introducing  broker.  Leverage  transaction 
merchant.  National  Futures  Association, 
Registration  requirements.  Temporary 
licensing.  Withdrawals  from 
registration. 

Accordingly,  the  Commission, 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and.  in 
particular,  sections  2(a)(1),  4.  4b.  4c.  4d, 
4e,  4f.  4g.  4h,  4i.  4k,  4m.  4n.  4o,  4p.  6.  8. 
8a,  14, 15. 17  and  19  thereof.  (7  U.S.C.2 
and  4,  6,  6b,  6c,  6d.  6e.  6f.  6g.  6h.  6i.  6k. 
6m,  6n,  6o.  6p,  8,  9.  9a  and  13b,  12, 12a. 
18, 19,  21  and  23,  hereby  proposes  to 
amend  Subparts  A  and  B  of  Part  3  of 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  specified  below. 

PART  3— REGISTRATION 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2.  4.  4a.  6c.  6d.  6e.  6f.  6k. 
6m,  6n.  6p.  12a.  13c.  16a.  unless  otherwise 
noted. 
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2.  Section  3.2  is  proposed  to  be 
amended  by  removing  paragraph  (d]  and 
redesignating  paragraph  (e)  as 
paragraph  (dj  and  by  revising  | 

paragraphs  (a]  and  (d).  as  redesignated, 
to  read  as  follows: 
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§3.2    Rtgistfrtlon  proc—rtu  ^y  th« 

NatiofwIFiilurasi 

of  I 


(a)  Except  as  otherwise  provided  in 
any  rule,  regulation  or  order  of  the 
Conunission.  the  registration  functions 
of  the  Conunission  set  forth  in  Subpart 
A.  Subpart  B  and  Subpart  C  of  this  part 
shall  be  performed  by  the  National 
Futures  Association,  in  accordance  with 
such  rules,  consistent  with  the 
provisions  of  the  Act  and  this  part, 
applicable  to  registrations  granted  under 
the  Act  that  the  National  Futures 
Association  may  adopt  and  are 
approved  by  the  Commission  pursuant 
to  section  17(j)  of  the  Act. 


(d)  Any  registration  form,  any 
schedule  or  supplement  thereto,  any 
fingerprint  card  or  other  document 
required  by  this  part  of  any  rule  of  the 
National  Futures  Association  to  be  filed 
with  the  National  Futures  Association 
shall  be  deemed  for  all  purposes  to  have 
been  filed  with,  and  to  be  the  official 
record  of,  the  Commission. 

3.  Section  3.10  is  proposed  to  be 
amended  by  revising  paragraph  (b)  and 
adding  paragraph  (d)  to  read  as  follows: 

§  3.10    RagiBtration  of  futures  commission 
merchants. 

*        •        •        *        • 

I 

(b)  Duration  of  registration.  A  person 
registered  as  a  futures  commission 
merchant  in  accordance  with  paragraph 
(a)  of  this  section  will  continue  to  be  so 
registered  until  such  registration  is 
suspended,  revoked,  terminated  or 
withdrawn. 
*****  I 

(d)  Annual  filing.  Any  person        ' 
registered  as  a  futures  commission 
merchant  in  accordance  with  paragraph 
(a)  of  this  section  must  file  with  the 
National  Futures  Association  a  Form  7- 
R.  completed  in  accordance  with  the 
instructions  thereto,  annually  on  a  date 
specified  by  the  National  Futures 
Association.  The  failure  to  file  the  Form 
7-R  within  thirty  days  following  such 
date  shall  be  deemed  to  be  a  request  for 
withdrawal  from  registration.  On  at 
least  thirty  days  written  notice,  and 
following  such  action,  if  any,  deemed  to 
be  necessary  by  the  Commission  or  the 
National  Futures  Association,  the 
National  Futures  Association  may  grant 


the  request  for  withdrawal  from 
registration. 

4.  Section  3.12  is  proposed  to  be 
amended  by  revising  paragraphs 
(c)(l)(ii),  (d)  heading,  (d)(1)  introductory 
text,  (d)(l)(iii],  (d)(2)  and  (d)(3)  and  by 
adding  new  paragraphs  (d)(l)(vi),  (d)(4) 
and  (d)(5)  to  read  as  follows: 

S  3.12  Registration  of  associatsd  psisons 
of  futurss  commission  merctiants  and 
introducing  brokers. 

*  •        •        •        * 

(c)  •  •  * 

(1)  *  *  * 

(ii)  The  sponsor  has  verified  the 
information  supplied  by  the  applicant  in 
response  to  the  questions  on  Form  8-R 
which  relate  to  the  applicant's  education 
and  employment  history  during  the 
preceding  three  years. 
***** 

(d)  Special  temporary  licensing  and 
registration  procedures  for  certain 
persons — (1)  Registration  terminated 
within  the  proceding  sixty  days.  Except 
as  otherwise  provided  in  paragraphs 
(d)(4)  and  (f)  of  this  section,  any  person 
whose  registration  as  an  associated 
person  in  any  capacity  has  terminated 
within  the  preceding  sixty  days  and  who 
becomes  associated  with  a  new  sponsor 
will  be  granted  a  temporary  license  to 
act  in  the  capacity  of  an  associated 
person  of  such  sponsor  upon  the  mailing 
by  that  sponsor  to  the  National  Futures 
Association  of  a  Form  Q-R,  completed  in 
accordance  with  the  instructions 
thereto,  which  includes  written 
certifications  stating: 

*  •        *        •        • 

(iii)  That  such  person  is  eligible  to  be 
registered  or  temporarily  licensed  in 
accordance  with  this  paragraph  (d); 

*  *        *        *        « 

(vi)  That  the  Disciplinary  History 
portion  of  such  person's  registration 
application  contains  no  "yes"  answers, 
or  none  except  those  arising  from  a 
matter  which  already  has  been 
disclosed  in  connection  with  a  previous 
application  for  a  registration  in  any 
capacity  if  such  registration  was 
granted,  or  which  was  disclosed  more 
than  thrity  days  previously  in  an 
amendment  to  such  application, 

(2)  Registration  still  in  effect.  Except 
as  provided  for  in  paragraphs  (d)(4)  and 
(f)  of  this  section,  any  person  whose 
registration  as  as  associated  person  in 
any  capacity  is  still  in  effect  and  who 
becomes  associated  with  a  sponsoring 
futures  commission  merchant  or 
introducing  broker  will  be  registered  as 
an  associated  person  of  such  sponsor 
upon  mailing  by  that  sponsor  to  the 
National  Futures  Association  of  a  Form 
8-R,  completed  in  accordance  with  the 


instructions  thereto,  containing  the 
written  certifications  required  by 
paragraph  (d)(1)  of  this  section. 

(3)  The  certifications  permitted  by 
paragraphs  (d)(l)(i)  and  (d)(l)(v)  of  this 
section  must  be  signed  and  dated  by  an 
officer,  if  the  sponsor  is  a  corporation,  a 
general  partner,  if  a  partnership,  or  the 
sole  proprietor,  if  a  sole  proprietorship. 
The  certifications  permitted  by 
paragraphs  (d)(1)  (ii)  through  (iv)  and 
(d)(l](vi)  of  this  section  must  be  signed 
and  dated  by  the  applicant  for 
registration  as  an  associated  person. 

(4)  An  applicant  will  not  be  registered 
or  granted  a  temporary  license  upon 
mailing  of  a  properly  completed  Form  8- 
R  pursuant  to  paragraph  (d)  of  this 
section  unless  such  Form  is 
accompanied  by  the  fingerprints  of  the 
applicant  on  a  fingerprint  card  provided 
by  the  National  Futiu-es  Association  for 
that  purpose,  and  Supplemental  Sponsor 
Certification  Statement  signed  by  the 
new  sponsor  if  the  applicant's  prior 
registration  as  an  associated  person  was 
subject  to  conditions  or  restrictions. 

(5)  A  temporary  license  received  in 
accordance  with  paragraph  (d)(1)  of  this 
section  will  terminate  five  days  after 
service  upon  the  applicant  of  a  notice  by 
the  National  Futures  Association  that 
such  person  may  be  found  subject  to  a 
statutory  disqualification  from 
registration. 
***** 

5.  Section  3.13  is  proposed  to  be 
amended  by  revising  paragraph  (b)  and 
adding  paragraph  (c)  to  read  as  follows: 

§  3. 1 3    Registration  of  commodity  trading 
advisors. 

***** 

(b)  Duration  of  registration.  A  person 
registered  as  a  commodity  trading 
advisor  will  continue  to  registered  as 
such  until  such  registration  is 
suspended,  revoked,  terminated  or 
withdrawn. 

(c)  Annual  Filing.  Any  person 
registered  as  a  commodity  trading 
advisor  in  accordance  with  paragraph 
(a)  of  this  section  must  file  with  the 
National  Futures  Association  a  Form  7- 
R,  completed  in  accordance  with  the 
instructions  thereto,  annually  on  a  date 
specified  by  the  National  Futures 
Association.  The  failure  to  file  the  Form 
7-R  within  thirty  days  following  such 
date  shall  be  deemed  to  be  a  request  for 
withdrawal  from  registration.  On  at 
least  thirty  days  written  notice,  and 
following  such  action,  if  any,  deemed  to 
be  necessary  by  the  Commission  or  the 
National  Futures  Association,  the 
National  Futures  Association  may  grant 
the  request  for  withdrawal  from 
registration. 


6.  Section  3.14  is  proposed  to  be 
amended  by  revising  paragraph  (b)  and 
adding  paragraph  (c)  to  read  as  follows: 

§  3.14    Registration  of  commodity  pool 
operators. 

***** 

(b)  Duration  of  registration.  A  person 
registered  as  a  commodity  pool  operator 
will  continue  to  be  registered  as  such 
until  such  registration  is  suspended, 
revoked,  terminated  or  withdrawn. 

(c)  Annual  filing.  Any  person 
registered  as  a  commodity  pool  operator 
in  accordance  with  paragraph  (a)  of  this 
section  must  file  with  the  National 
Futures  Association  a  Form  7-R, 
completed  in  accordance  with  the 
instructions  thereto,  annually  on  a  date 
specified  by  the  National  Futures 
Association.  The  failure  to  file  the  Form 
7-R  within  thirty  days  following  such 
date  shall  be  deemed  to  be  a  request  for 
withdrawal  from  registration.  On  at 
least  thirty  days  written  notice,  and 
following  such  action,  if  any,  deemed  to 
be  necessary  by  the  Commission  or  the 
National  Futures  Association  to  protect 
the  commodity  futures  markets, 
members  of  the  National  Futures 
Association  or  the  pubic,  the  National 
Futures  Associaton  may  grant  the 
request  for  withdrawal  from 
registration. 

7.  Section  3.15  is  proposed  to  be 
amended  by  revising  paragraph  (b)  and 
adding  paragraph  (c)  to  read  as  follows: 

§  3. 1 5    Registration  of  introducing  brolwrs. 

***** 

(b)  Duration  of  registration.  A  person 
registered  as  an  introducing  broker  will 
continue  to  be  registered  as  such  until 
such  registration  is  suspended,  revoked, 
terminated  or  withdrawn. 

(c)  Annual  filing.  Any  person 
registered  as  an  introducing  broker  in 
accordance  with  paragaph  (a)  of  this 
section  must  file  with  the  National 
Futures  Association  a  Forni  7-R, 
completed  in  accordance  with  the 
instructions  thereto,  annually  on  a  date 
specified  by  the  National  Futures 
Association.  The  failure  to  file  Form  7-R 
within  thirty  days  following  such  date 
shall  be  deemed  to  be  a  request  for 
withdrawal  from  registration.  On  at 
least  thirty  days  within  notice,  and 
following  such  action,  if  any.  deemed  to 
be  necessary  by  the  Commission  or  the 
National  Futures  Association,  the 
National  Futures  Association  may  grant 
the  request  for  withdrawal  from 
registration. 

8.  Section  3.16  is  proposed  to  be 
amended  by  revising  paragraphs 
(c)(l)(ii),  (d)  heading,  (d)(1)  introductory 
text,  (d)(l)(iii),  (d)(2).  (d)(3),  and  by 


adding  new  paragrahs  (d)(l)(vi)  and 
(d)(4)  to  read  as  follows: 

§  3.16    Registration  of  associated  persons 
of  commodity  trading  advisors  and 
commodity  pool  operators. 

***** 

(c)  •  *  * 

(1)  *  *  * 

(ii)  The  sponsor  has  verified  the 
information  supplied  by  the  applicant  in 
response  to  the  questions  on  Form  6-R 
which  relate  to  the  applicant's  education 
and  employment  history  during  the 
preceding  three  years. 
***** 

(d)  Special  temporary  licensing 
procedure  for  certain  persons — (1) — 
Registration  terminated  within  the 
preceding  sixty  days.  Except  as 
otherwise  provided  in  paragraphs  (d](3] 
and  (e)  of  this  section,  any  person 
whose  registration  as  an  associated 
person  in  any  capacity  has  terminated 
within  the  preceding  sixty  days  and  who 
becomes  associated  with  a  new  sponsor 
will  be  granted  a  temporary  license  to 
act  in  the  capacity  of  an  associated 
person  of  such  sponsor  upon  the  mailing 
by  that  sponsor  to  the  national  Futures 
Association  of  a  Form  8-R,  completed  in 
accordance  with  the  instructions 
thereto,  which  includes  written 
certifications  stating: 
***** 

(iii)  That  such  person  is  eligible  to  be 
registered  or  temporarily  licensed  in 
accordance  with  this  paragraph  (d); 

***** 

(vi)  That  the  Disciplinary  History 
portion  of  such  person's  registration 
application  contains  no  "yes"  answers, 
or  none  except  those  arising  from  a 
matter  which  already  has  been 
disclosed  in  connection  with  a  previous 
application  for  a  registration  in  any 
capacity  if  such  registration  was 
granted,  or  which  was  disclosed  more 
than  30  days  previously  in  an 
amendment  to  such  application. 

(2)  The  certifications  permitted  by 
paragraphs  (d)(l](i]  and  (2](l](v)  of  this 
section  must  be  signed  and  dated  by  an 
officer,  if  the  sponsor  is  a  corporation,  a 
general  partner,  if  a  partnership,  or  the 
sole  proprietor,  if  a  sole  proprietorship. 
The  certification  permitted  by 
paragraphs  (d)(1)  (ii)  through  (iv)  and 
(d)(l)(vi)  of  this  section  must  be  signed 
and  dated  by  the  applicant  for 
registration  as  an  associated  person. 

(3)  An  applicant  will  not  be  granted  a 
temporary  license  upon  mailing  of  a 
properly  completed  Form  8-R  pursuant 
to  paragraph  (d)  of  this  section  unless 
such  form  is  accompanied  by  the 
fingerprints  of  the  applicant  on  a 
fingerprint  card  provided  by  the 


National  Futures  Association  for  that 
purpose,  and  a  Supplemental  Sponsor 
Certification  Statement  signed  by  the 
new  sponsor  if  the  applicant's  prior 
registration  as  an  associated  person  was 
subject  to  conditions  or  restrictions. 

(4)  A  temporary  license  received  in 
accordance  with  paragraph  (d)  of  this 
section  will  terminate  five  days  after 
service  upon  the  applicant  of  a  notice  by 
the  National  Futures  Association  that 
such  person  may  be  found  subject  to  a 
statutory  disqualification  from 
registration. 
***** 

9.  Section  3.17  is  proposed  to  be 
amended  by  revising  paragraph  (bl  and 
adding  paragraph  (c)  to  read  as  follows: 

S  3.17    Registration  of  leverage  transaction 

merchants. 

***** 

(b)  Duration  of  registration.  A  person 
registered  as  a  leverage  transaction 
merchant  will  continue  to  be  registered 
as  such  until  such  registration  is 
suspended,  revoked,  terminated  or 
withdrawn. 

(c)  Annual  filing.  Any  person 
registered  as  a  leverage  transaction 
merchant  in  accordance  with  paragraph 
(a)  of  this  section  must  file  with  the 
Commission  a  Form  7-R.  completed  in 
accordance  with  the  instructions 
thereto,  annually  on  a  date  specified  by 
the  Commission.  The  failure  to  file  the 
Form  7-R  within  thirty  days  following 
such  date  shall  be  deemed  to  be  a 
request  for  withdrawal  from 
registration.  On  at  least  thirty  days 
written  notice,  and  following  such 
action,  if  any,  deemed  to  be  necessary 
by  the  Commission,  the  Commission 
may  grant  the  request  for  withdrawal 
from  registration. 

10.  Section  3.18  is  proposed  to  be 
amended  by  revising  paragraphs 
(c)(l)(ii),  (d)  heading,  (d)(1)  introductory 
text,  (d)(l)(iii)  and  (d)(2)  and  (d)(3),  and 
by  adding  new  paragraphs  (d)(l)(vi), 
(d)(4)  and  (d)(5)  to  read  as  follows: 

§  3.18    Reglstrstion  of  sssodated  persons 
of  leverage  transaction  mercttants. 

***** 

(c)  *  *  * 

(1)  *  •  • 

(ii)  The  sponsor  has  verified  the 
information  supplied  by  the  applicant  in 
response  to  the  questions  on  form  8-R 
which  relate  to  the  applicant's  education 
and  employment  history  during  the 
preceding  three  years. 
***** 

(d)  Special  temporary  licensing  and 
registration  procedures  for  certain 
persons — (1)  Registration  terminated 
v.'itbin  the  preceding  sixty  days.  Except 
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as  otherwise  provided  in  paragraphs 
|d)(4)  and  (e)  of  this  section,  any  person 
whose  registration  as  an  associated 
person  in  any  capacity  has  terminated 
within  the  preceding  sixty  days  and  who 
becomes  associated  with  a  new  sponsor 
will  be  granted  a  temporary  license  to 
act  in  the  capacity  of  an  associated 
person  of  such  sponsor  upon  the  mailing 
by  that  sponsor  to  the  Commission  of  a 
Form  8-R,  completed  in  accordance  with 
the  instructions  thereto,  which  includes 
written  certifications  stating: 


(iii)  That  such  person  is  eligible  to  be 
registered  or  temporarily  licensed  in 
accordance  with  this  paragraph  (d); 


(vi)  That  the  Disciplinary  History 
portion  of  such  person's  registration 
application  contains  no  "yes"  answers, 
or  none  except  those  arising  from  a 
matter  which  ab«ady  has  been 
disclosed  in  connection  with  a  previous 
application  for  a  registration  in  any 
capacity  if  such  registration  was 
granted,  or  which  was  disclosed  more 
than  thirty  days  previously  in  an 
amendment  to  such  application. 

(2J  The  certification  permitted  by 
paragraphs  (d)(l)(i)  and  (d)(l)(v)  of  this 
section  must  be  signed  and  dated  by  an 
officer,  if  the  sponsor  is  a  corporation,  a 
general  partner,  if  a  partnership,  or  the 
sole  proprietor,  if  a  sole  proprietorship. 
The  certification  permitted  by 
paragraphs  (d)(1)  (ii)  through  (iv)  of  this 
section  must  be  signed  and  dated  by  the 
apphcant  for  registration  as  an 
associated  person. 

(3)  Registration  still  in  effect.  Except 
as  provided  for  in  paragraphs  (d](4]  and 
(f)  of  this  section,  any  person  whose 
registration  as  an  associated  person  in 
any  capacity  is  still  in  effect  and 
becomes  associated  with  a  sponsoring 
leverage  transaction  merchant  will  be 
registered  as  an  associated  person  of 
such  sponsor  upon  mailing  by  that 
sponsor  to  the  Commission  of  a  Form  8- 
R.  completed  in  accordance  with  the 
instruction  thereto,  containing  the 
written  certification  required  by 
paragraph  (d)(1)  of  this  section. 

(4)  An  applicant  will  not  be  registered 
or  granted  a  temporary  license  upon 
mailing  or  a  properly  completed  Form  8- 
R  pursuant  to  paragraph  (d)  of  this 
section  unless  such  form  is  accompanied 
by  the  fingerprints  of  the  applicant  on  a 
fingerprint  card  provided  by  the 
Commission  for  that  purpose,  and  a 
Supplemental  Sponsor  Certification 
Statement  signed  by  the  new  sponsor  if 
the  applicant's  prior  registration  as  an 
associated  person  was  subject  to 
conditions  or  restrictions. 


(5)  A  temporary  license  granted  in 
accordance  with  paragraph  (d)  of  this 
section  will  terminate  five  days  after 
service  upon  the  applicant  of  a  notice  by 
the  Commission  that  such  persons  may 
be  found  subject  to  a  statutory 
disqualification  from  registration. 

11.  Section  3.22  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§  3.22    Suppienwntal  filings. 

***** 

(a)  That  information  has  come  to  the 
attention  of  the  staff  of  the  Commission 
or  of  the  National  Futures  Association,  if 
true,  could  constitute  grounds  upon 
which  to  base  a  determination  that  the 
person  is  unfit  to  become,  or  to  remain, 
registered  or  temporarily  licensed  in 
accordance  with  the  Act  or  the 
regulations  thereunder  and  setting  forth 
such  information  in  the  notice,  or  that 
the  Commission  or  the  National  Futures 
Association  has  undertaken  a  routine  or 
periodic  review  of  the  registrant's 
fitness  to  remain  registered  or 
temporarily  licensed;  and 

(b)  That  the  person,  or  any  individual 
who,  based  upon  his  or  her  relationship 
with  that  person  is  required  to  file  a 
Form  8-R  in  accordance  with  the 
requirements  of  this  Part,  as  applicable, 
must,  within  such  period  of  time  as  the 
Commission  or  the  National  Futures 
Association  may  specify,  complete  and 
file  with  the  Commission  or  the  National 
Futures  Association  a  current  Form  7-R, 
or  if  appropriate,  a  Form  8-R.  in 
accordance  with  the  instruction  thereto. 
A  Form  &-R  must  be  accompanied  by 
that  individual's  fingerprints  on  a 
fingerprint  card  provided  by  the 
Commission  or  the  National  Futures 
Association  for  that  purpose. 

12.  Section  3.31  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(c)(1)  introductory  text  to  read  as 
follows: 

§  3.31    Deficiencies,  inaccuracies,  and 
changes,  to  l>e  reported. 

(a)  Each  applicant  or  registrant  as  a 
futures  commission  merchant, 
commodity  trading  advisor,  commodity 
pool  operator,  introducing  broker,  or 
leverage  transaction  merchant  must,  in 
accordance  with  the  instructions 
thereto,  promptly  correct  any  deficiency 
or  inaccuracy  in  Form  7-R  or  Schedules 
A.  B  or  C  of  Form  7-R  which  no  longer 
renders  accurate  and  current  the 
information  contained  therein.  Each 
such  correction  must  be  made  on  Form 
3-R  and  must  be  prepared  and  filed  in 
accordance  with  the  instructions 
thereto:  Provided,  if  a  registrant  files  a 


Form  3-R  to  report  a  change  in  the  form 
of  the  organization  of  the  registrant, 
such  Form  must  be  accompanied  by  a 
document  signed  in  a  manner  sufficient 
to  be  binding  under  local  law  by  a 
person  authorized  to  act  on  behalf  of  the 
registrant,  in  which  the  registrant 
certifies  that  it  will  be  liable  for  all 
obligations  of  the  pre-existing 
organization  under  the  Act,  as  it  may  be 
amended  from  time  to  time,  and  the 
rules,  regulations  or  orders  which  have 
been  or  may  be  promulgated  thereunder. 
***** 

(c)(1)  After  the  filing  of  a  Form  8-R  or 
a  Form  3-R  by  or  on  behalf  of  any 
person  for  the  purpose  of  permitting  that 
person  to  be  an  associated  person  of  a 
futures  commission  merchant, 
commodity  trading  advisor,  commodity 
pool  operator,  introducing  broker,  or 
leverage  transaction  merchant,  that 
futures  commission  merchant, 
commodity  trading  advisor,  commodity 
pool  operator,  or  introducing  broker 
must,  within  twenty  days  after  the 
occurrence  of  either  of  the  following,  file 
a  notice  thereof  with  the  National 
Futures  Association  or,  in  the  case  of  a 
leverage  transaction  merchant,  with  the 
Commission,  indicating: 
***** 

13.  Section  3.32  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (d), 
(e)(1).  (g)  and  (h)  to  read  as  follows: 

§  3.32    Changes  requiring  new  registration; 
addition  of  prindpats. 

(a)  Except  as  otherwise  provided  in 
this  section,  if  the  registrant  is  a  futures 
com.mission  merchant,  introducing 
broker,  commodity  pool  operator, 
commodity  trading  advisor  or  leverage 
transaction  merchant,  registration  is 
deemed  to  terminate  and  a  new 
registration  is  required  whenever  a 
person  not  listed  on  the  registrant's 
initial  registration  application  (or 
amendment  of  such  application  prior  to 
the  granting  of  registration): 

(1)  Acquires  the  right  to  vote  or 
becomes  the  beneficial  owner  of  10 
percent  or  more  of  the  registrant's  voting 
securities; 

(2)  Becomes  entitled  to  receive  ten 
percent  or  more  of  the  registrant's  net 
profits; 

(3)  Contributes  10  percent  or  more  of 
the  registrant's  capital; 

(4)  Becomes  a  director  of  the 
registrant; 

(5)  Becomes  the  chief  executive  officer 
of  the  registrant  or  occupies  a  position 
of  similar  status  or  performs  a  similar 
function; 

(6)  Acquires  ownership  of  the 
registrant's  business  in  the  case  of  a  sole 
proprietorship;  or 


(7)  Becomes  a  general  partner  of  the 
registrant  in  tlie  case  of  a  partnershq). 
*       •       •       •       * 

(d)  In  tlie  event  of  a  change  requiring 
the  filing  of  an  application  for 
registration  pursuant  to  paragraph  (a)  of 
this  section,  if  eadi  person  not  listed  as 
a  principal  on  the  registrant's  initial 
application  or  any  amendment  thereto 
currently  is  registered  in  any  capacity  or 
is  a  principal  of  a  current  Commission 
registrant  with  respect  to  v^khb  the 
registrant  has  made  all  necessary  filings 
under  tliis  part  such  registration  shall 
not  terminate  until  die  earliest  of: 

(1)  90  days  from  the  date  sudi  change 
occurred;  or 

(2)  Notification  by  the  National 
Futtuea  Association  or  die  Commission 
of  the  granting  of  the  new  registration; 
or 

(3)  Five  days  after  service  upon  the 
registrant  of  a  notice  by  the  National 
Futures  Association  or  the  Commission 
that  the  registrant  may  be  found  subject 
to  a  statutory  disqualification  from 
registration. 

{e)(l)  Except  where  a  registrant 
chooses  to  file  an  applicant  pursuant  to 
paragraph  (d)  of  this  section,  if 
applicable,  in  the  event  of  a  change  as 
described  in  paragraph  (a)(4)  or  (a)(5)  of 
this  section,  a  new  registration  will  not 
be  required  if  the  registrant  submits  a 
written  notice  on  Form  3-R  to  the 
National  Futures  Association  or.  in  the 
case  of  a  leverage  transaction  merchant, 
to  the  Commission,  prior  to  the  date  of 
such  change  in  control  (and  such  charge 
does  not  occur  until  the  registrant 
receives  written  approval  from  the 
National  Futures  Association  or.  in  the 
case  of  a  leverage  transaction  merchant 
from  the  Commission),  and  includes 
with  such  notice  a  Form  8-^  completed 
in  accordance  with  the  instructions 
thereto  and  executed  by  each  natural 
person  who  will  become  a  principal  of 
the  registrant  The  Form  B-R  for  each 
such  individual  must  be  accompanied  by 
the  fingerprints  of  that  individual  on  a 
fingerprint  card  provided  for  that 
purpose  by  the  National  Futures 
Association,  or  by  the  Commission  if  the 
registrant  is  a  leverage  transaction 
merchant  Pmvided  however.  That  a 
fingerprint  card  need  not  be  provided 
under  this  paragraph  for  any  individual 
who  currentiy  is  registered  with  the 
Commission  as  an  associated  person  or 
floor  broker,  or  is  a  principal  of  a 
Commission  registrant  for  whom  the 
filings  required  by  this  part  have  been 
made. 
•       •       *       *       * 

(g)  Notwithstanding  the  provisions  of 
§S  3.12(a).  3.16(a)  and  3.18(a),  if  a  new 
registration  is  granted  under  this 


section,  any  person  who  is  registered,  or 
who  has  submitted  an  application  for 
registration,  as  an  associated  person  of 
the  registrant  on  or  price  to  the  date  of 
any  event  described  in  paragraph  (a)  of 
this  section,  shall  be  deemed  to  be 
registered,  or  to  have  submitted  an 
application  for  registration,  as  an 
associated  person  of  such  new 
registrant 

(h)  Except  as  otherwise  provided  in 
this  section,  within  twenty  days  after 
any  natural  person  becomes  a  principal 
of  an  applicant  or  registrant  subsequent 
to  the  filing  of  a  Form  7-R  in  accordance 
with  the  requirements  set  forth  in 
SS  3.10(a),  3.13(a),  3.14(a}.  3.15(a).  or 
3.17(a)  of  this  part,  the  applicant  or 
registrant  must  file  a  Form  8^  with  the 
National  Futures  Association,  or  the 
Commission  if  the  applicant  or 
registrant  is  a  leverage  transaction 
merchant  The  Form  8-R  must  be 
completed  by  such  principal  in 
accordance  with  the  instructions  thereto 
and  must  be  accompanied  by  the 
fingerprints  of  that  principal  on  a 
fingerprint  card  provided  for  that 
purpose  by  the  National  Futures 
Association,  or  by  the  Commission  if  the 
applicant  or  registrant  is  a  leverage 
transaction  merchant  This  filing  need 
not  be  made  for  any  principal  who  has  a 
current  Form  8-R  or  Form  94  on  file  with 
the  Commission  or  the  National  Futures 
Association:  Provided,  That  within 
twenty  days  the  applicant  or  registrant 
must  notify  the  National  Futures 
Association,  or  the  Commission  if  the 
applicant  or  registrant  is  a  leverage 
transaction  merdiant  of  the  name  of  -^ 
such  added  principal  on  Form  3-R. 
***** 

14.  Section  3.33  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(3), 
(b)  introductory  text  (e),  and  (f)  to  read 
as  follows: 

(ar  *  * 

(3)  The  registrant  is  excluded  from  the 
persons  or  any  class  of  persons  required 
to  be  registered  in  such  capacity: 
Provided,  That  the  National  Futures 
Association  or  the  Commission,  as 
appropriate,  any  consider  separately 
each  capacity  for  which  wididrawal  is 
requested  in  acting  upon  such  a  request 

(b)  A  request  for  withdrawal  from 
registration  under  this  section  must  be 
made  on  a  Form  7-W  completed  and 
filed  with  the  National  Futures 
Association  or  with  the  Commission  in 
the  case  of  a  leverage  transaction 
merchant  in  accordance  with  the 
instructions  thereto.  The  request  for 
withdrawal  must  be  made  by  the  sole 
proprietor  if  the  registrant  is  a  sole 
proprietorship,  by  a  general  partner  if  a 


partnership,  or  by  the  president  or  chief 
executive  officer  if  a  corporation,  and 
must  specify: 

(e)  A  request  for  withdrawal  from 
registration  as  a  futures  conmiission 
merchant,  introducing  broker, 
commodity  trading  advisor  or 
commodity  pool  operator  must  be  sent 
to  the  National  Futures  Association, 
Registration  Office,  200  West  Madison 
Street  Chicago.  Illinois  60606  and  a 
copy  of  such  request  must  be  sent  by  the 
registrant  and  by  the  National  Futures 
Association  within  three  business  days 
of  the  receipt  of  such  withdrawal 
request  to  the  Commodity  Futures 
Trading  Commission.  Division  of 
Trading  and  Markets,  Registration  Unit, 
2033  K  Street  NW..  Washington,  DC 
20581.  Within  three  business  days  of  any 
determination  by  the  National  Futures 
Association  under  |S  3.10(d),  3.13(c), 
3.14(c)  or  3.15(c)  of  this  part  to  treat  the 
failure  by  a  registrant  to  file  an  aimual 
Form  7-R  as  a  request  for  withdrawal 
the  National  Futures  Association  shall 
send  the  Commission  notice  of  that 
determination.  A  request  for  withdrawal 
from  registration  as  a  leverage 
transaction  merchant  must  be  sent  only 
to  the  Commission  at  the  above  address. 

(f)  Except  as  otherwise  provided  in 
§S  3.10(d),  3.13(c),  3.14(c),  3.15(c)  and 
3.17(c)  of  this  chapter,  a  request  for 
withdrawal  from  registration  will 
become  effective  on  the  thirtieth  day 
after  receipt  of  such  request  by  the 
National  Futures  Association  (or,  in  the 
case  of  a  leverage  transaction  merchant 
by  the  Commission),  or  earlier  upon 
written  notice  from  the  National  Futures 
Association  (with  the  written 
concurrence  of  the  Commission)  or  the 
Commission  of  the  granting  of  such 
request  unless  prior  to  the  effective 
date: 

(1)  The  Commission  or  the  National 
Futures  Association  has  instituted  a 
proceeding  to  suspend  or  revoke  such 
registration; 

(2)  The  Commission  or  the  National 
Futures  Association  imposes,  or  gives 
notice  by  mail  whidi  notice  shall  be 
complete  upon  mailing,  that  it  intends  to 
impose  terms  or  conditions  upon  such 
withdrawal  from  registration; 

(3)  The  Commission  or  the  National 
Futures  Association  notifies  the 
registrant  by  mail,  which  notice  shall  be 
complete  upon  mailing,  or  the  registrant 
otherwise  is  notified  that  it  is  the  subject 
of  an  investigation  to  determine,  among 
other  things,  whether  such  registrant  has 
violated,  is  violating,  or  is  about  to 
violate  the  Act  rules,  regulations  or 
orders  adopted  thereunder 
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(4)  The  Commission  or  the  National 
Futures  Association  requests  from  the 
registrant  futher  information  pertaining 
to  its  request  for  withdrawal  from 
registration;  or  i 

(5)  The  Commission  or  National 
Futures  Association  determines  that  it 
would  be  contrary  to  the  requirements 
of  the  Act,  or  of  any  rule,  regulation  or 
order  thereunder,  or  to  the  public 
interest  to  permit  such  withdrawal  from 
registration. 


nses 


Subpart  B— Temporary  Licei 

15.  The  authority  citation  for  Subpart 
B  continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1).  4.  4b.  4c.  4d.  4e.  4f. 
4g.  4h.  4i.  4k.  4m.  4n  4o.  4p.  6.  8.  8a.  14. 15, 17 
and  19  of  the  Commodity  Exchange  Act  (7 
U.S.C.  2  and  4.  6.  6b.  6c.  6d.  6e.  6f.  6g.  6h.  6i. 
6k.  6m.  6n.  60.  6p.  8.  9.  9a  and  13b.  12. 12a.  18, 
19.  21  and  23);  5  U.S.C.  552  and  552b. 

16.  Section  3.40  is  proposed  to  be 
amended  by  adding  paragraph  (d)  to 
read  as  follows: 

§  3.40    Temporary  licensing  of  applicants 
for  associated  person  registration. 

***** 

(d)  The  failure  of  an  applicant  or  the 
applicant's  sponsor  to  respond  to  a 
written  request  by  the  Commission  or 
the  National  Futures  Association  for 
clarification  of  any  information  set  forth 
in  the  application  of  the  applicant  or  for 
the  resubmission  of  fingerprints  in 
accordance  with  such  request  will  be 
deemed  to  constitute  a  withdrawal  of 
the  applicant's  registration  application 
and  shall  result  in  the  immediate 
termination  of  the  applicant's  temporary 
license. 

17.  Section  3.42  is  proposed  to  be 
amended  by  revising  paragraph  (a](2] 
and  by  adding  paragraph  (a)(3)  to  read 
as  follows: 

§  3.42    Termination  of  temporary  licenses 
of  applicants  for  associated  person 
registration. 


(2)  Immediately  upon  termination  of 
the  association  of  the  applicant  with  the 
registrant  which  filed  the  sponsorship 
certiHcation  described  in  §  3.40(c);  or 

(3)  Immediately  upon  the  withdrawal 
of  the  registration  application  pursuant 
to  §  3.40(d]. 


18.  Section  3.44  is  proposed  to  be 
amended  by  revising  paragraphs  {[a)(4)(i) 
and  (c)  to  read  as  follows:  j 

§  3.44    Temporary  licensing  of  applicants 
for  guaranteed  introducing  broker 
registration. 

(a)  •  •  • 
(4)  •   •   • 


(i)  The  futures  commission  merchant 
has  verified  the  information  on  the 
Forms  8-R  filed  pursuant  to  paragraph 
(a)(3)  of  this  section  which  relate  to 
education  and  employment  history  of 
the  applicant's  principals  (including 
each  branch  office  manager)  thereof 
during  the  preceding  three  years;  and 
***** 

(c)  An  applicant  that  fails  to  respond 
in  accordance  with  a  written  request  by 
the  Commission  or  the  National  Futures 
Association  for  clarification  of  any 
information  set  forth  in  the  application 
of  the  applicant  or  any  principal 
(including  any  branch  office  manager) 
thereof  or  for  the  resubmission  of  a 
fingerprint  card  will  be  deemed  to  have 
withdrawn  its  registration  application 
and  the  temporary  license  issued  to  such 
applicant  and  any  associated  person 
thereof  shall  terminate  immediately. 

19.  Section  3.46  is  proposed  to  be 
amended  by  revising  paragraph  (a)(3)  to 
read  as  follows: 

§  3.46    Termination  of  temporary  licenses 
of  applicants  for  guaranteed  introducing 
l>rol(er  registration. 

(a)  *   *   * 

(3)  Upon  the  failure  of  an  applicant  to 
respond  to  a  written  request  by  the 
Commission  or  the  National  Futures 
Association  for  clarification  of 
information  set  forth  in  the  application 
of  the  applicant  or  any  principal 
(including  any  branch  office  manager) 
thereof  or  for  the  resubmission  of  a 
fingerprint  card  pursuant  to  §  3.44(c)  of 
this  subpart  in  accordance  with  such 
request. 
***** 

Issued  in  Washington.  DC  on  November  23. 
1987  by  the  Commission. 

lean  A.  Webb, 

Secretary  of  the  Commission. 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1625 

Employee  Pension  Benefit  Plans 

AGENCY:  Equal  Employment  Opportunity 

Commission  (EEOC). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  hereby 
prov'des  notice  of  its  proposed 
legislative  regulation  under  section  9  of 
the  Age  Discrimination  in  Employment 
Act  of  1967  (ADEA).  29  U.S.C.  621  et 
seq..  relating  to  the  prohibition  against 
discrimination  on  the  basis  of  age  in 
employee  pension  benefit  plans 


(hereafter,  "pension  plans")  in  section 
4(i)  of  the  ADEA.  29  U.S.C.  623(i).  This 
rulemaking  is  undertaken  as  a  result  of 
the  1986  amendments  to  the  ADEA. 

DATES:  Written  comments  must  be 
received  by  December  28. 1987  and  must 
be  submitted  in  quadruplicate.  It  is 
anticipated  that  final  rules  will  be 
effective  thirty  days  after  publication. 

ADDRESS:  Comments  may  be  mailed  to: 
Executive  Secretariat,  Equal 
Employment  Opportunity  Commission, 
Room  507.  2401  E  Street  NW.. 
Washington.  DC  20507. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  E.  Boymel,  Office  of  Legal  Counsel, 
Room  214,  EEOC,  2401  E  Street  NW., 
Washington,  DC  20507,  (202)  634-6423. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis  is  not 
required.  The  rule  has  been  coordinated 
with  the  Office  of  Management  and 
Budget  pursuant  to  Executive  Order 
12291. 

Pursuant  to  5  U.S.C.  605(b),  the 
Chairman,  EEOC,  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  the  Commission  is 
not  required  to  prepare  an  initial  or  a 
final  regulatory  flexibility  analysis  of 
the  proposed  rule. 

Background 

Congress,  in  section  4(a)(1)  of  the 
ADEA,  described  the  employer  conduct 
that  is  prohibited  (unlawful 
discrimination  by  employment  agencies 
and  labor  organizations  is  described  in 
section  4(b)  and  4(c)  of  the  ADEA. 
respectively); 

(a)  It  shall  be  unlawful  for  an  employer — 

(1)  to  fail  or  refuse  to  hire  or  to  discharge 
any  individual  or  otherwise  discriminate 
against  any  individual  with  respect  to  his 
compensation,  terms,  conditions,  or  privileges 
of  employment,  because  of  such  individual's 
age: 

However,  Congress  fashioned  an 
exception  to  the  general  prohibitions  in 
section  4(a)  of  the  ADEA.  That 
exception  in  section  4(f)(2)  of  the  ADEA 
provides; 

It  shall  not  be  unlawful  for  an  employer, 
employment  agency,  or  labor  organization — 

(2)  to  observe  the  terms  of  a  bona  fide 
seniority  system  or  any  bona  fide  employee 
benefit  plan  such  as  a  retirement,  pension,  or 
insurance  plan,  which  is  nut  a  subterfuge  to 
evade  the  purposes  of  this  Act.  except  that  no 
such  employee  benefit  plan  shall  excuse  the 
failure  to  hire  any  individual,  and  no  such 
seniority  system  or  employee  benefit  plan 
shall  require  or  permit  the  involuntary 
retirement  of  any  individual  specified  by 
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section  12(a)  of  this  Act  because  of  the  age  of 
such  individuaL 

The  ADEA  was  amended  in  1978  to 
preclude  mandatory  retirement  of 
covered  employees  and  to  raise  the 
upper  age  limit  for  coverage  under  the 
ADEA  from  65  to  70.  Because  these 
amendments  potentially  affected 
pension  plans,  in  1979  the  Department  of 
Labor  (DOL),  at  the  urging  of  Congress, 
published  the  "Employee  Benefit  Plans: 
Amendment  to  Interpretative  Bulletin." 
29  CFR  860.120,  44  FR  30648  (May  25. 
1979).  which  provided  guidance  on 
employee  benefit  plans  covered  under 
the  ADEA.  The  Interpretative  Bulletin 
contained  special  rules  that  allowed 
employers  to  cease  contributions  and 
accruals  to  pension  plans  for  employees 
who  continued  to  work  beyond  normal 
retirement  age.  whether  or  not  the 
employers  could  make  a  cost 
justification  for  such  cessation. 

On  October  17, 1986,  Congress  passed 
the  Omnibus  Budget  Reconciliation  Act 
of  1986  (OBRA),  Pub.  L.  99-509.  In 
sections  9201-9204  of  OBRA,  Congress 
added  section  4(i)  to  the  ADEA  and 
added  essentially  identical  provisions  to 
ERISA  and  the  Internal  Revenue  Code 
(IRC)  to  require  continuing 
contributions,  allocations,  and  accruals 
in  a  pension  plan  regardless  of  an 
employee's  age.  The  amendments 
require  such  contributions,  allocations, 
and  accruals  without  regard  to  the  cost 
of  such  benefits.  These  proposed 
regulations  are  promulgated  as  the 
result  of  the  passage  of  sections  9201- 
9204  of  OBRA. 

Interagency  Coordination  Process 

Since  sections  9201-9202  of  OBRA 
amended  the  ADEA.  ERISA,  and  the  IRC 
almost  identically,  section  9204(d)  of 
OBRA  provides  that  the  regulations  and 
rulings  of  the  Commission,  the  Internal 
Revenue  Service  (IRS)  and  DOi«  the 
three  agencies  with  jurisdiction  over  the 
three  statutes,  "small  each  be  consistent 
with  the  others."  Since  IRS  was  given 
lead  regulatory  authority  on  a  major 
portion  of  the  OBRA  regulations,  the 
three  agencies  decided  initially  that  IRS 
would  prepare  the  regulations  and  that 
EEOC  and  DOL  would,  to  the  extent 
necessary,  adapt  and  incorporate  such 
regulations.  Accordingly,  the  proposed 
regulations  published  herein  by  the 
Commission  have  been  coordinated 
with  IRS  and  DOL  extensively. 
Flowever,  since  IRS  is  not  yet  ready  to 
publish  proposed  or  final  rules.  EEOC's 
rules  to  not  address  in  detail  such  issues 
as  actuarial  equivalency  (ADEA  section 
4(i)(3)),  highly  compensated  employees 
(ADEA  section  4(i)(5)),  and  IRC  limits  on 
contributions,  benefits,  or  deductions 


(ADEA  section  4(i)(7)).  Under  OBRA. 
IRS  was  given  the  exclusive  regulatory 
authority  for  such  issues.  As  soon  as 
final  IRS  regulations  are  promulgated, 
the  regulations  herein  can  be  amended 
appropriately.  While  IRS  regulations 
will  relate  to  the  IRC  and  ERISA 
provisions  of  OBRA  and  the 
Commission's  proposed  regulations 
relate  to  the  ADEA,  it  is  the  clear  intent 
of  Congress,  and  therefore  of  the 
Commission,  that  the  regulatory 
provisions  be  construed  as  identical 
wherever  possible. 

Discussion  and  Comparison  of  EEOC 
and  IRS  Rules 

(a)  Remedies — IRS  rules  will  relate  to 
the  determination  of  whether  a  pension 
plan  qualifies  for  favorable  tax 
treatment  under  the  IRC.  The 
Commission  rules  relates  to  the 
determination  of  whether  a  pension 
plan's  sponsor  (whether  an  employer,  an 
employment  agency,  a  labor 
organization,  or  any  combination 
thereof)  is  in  violation  of  the  ADEA  and 
subject  to  the  sanctions  set  forth  therein. 
(See  section  7  of  the  ADEA). 

(b)  Statutory  Scope— The  OBRA 
provisions  apply  to  "employee  pension 
benefit  plans,"  as  defined  by  section  3(2) 
of  ERISA: 

*  *  *  the  terms  "employee  pension  benefit 
plan"  and  "pension  plan"  mean  any  plan, 
fund,  or  program  which  was  heretofore  or  is 
hereafter  established  or  maintained  by  an 
employer  or  by  an  employee  organization,  or 
by  both,  to  the  extent  that  by  its  express 
terms  or  as  a  result  of  surrounding 
circumstances  such  plan,  fund,  or  program — 

(i)  provides  retirement  income  to 
employees,  or 

(ii)  results  in  a  deferral  of  income  by 
employees  for  periods  extending  to  the 
termination  of  covered  employment  or 
beyond. 

regardless  of  the  method  of  calculating  the 
contributions  made  to  the  plan,  the  method  of 
calculating  the  benefits  under  the  plan  or  the 
method  of  distributing  benefits  from  the 
plan  •  *  * 

The  ADEA.  ERISA,  and  the  IRC  contain 
provisions  limiting  the  jurisdiction  of 
each  statute.  Pursuant  to  section  4(b)  of 
ERISA  and  IRC  section  411(e),  any  IRS 
regulations  would  not  apply  to  most 
state  and  local  governmental  plans, 
church  plans,  or  excess  benefit  plans,  as 
defined  in  section  3(32),  3(33)  and  3(36) 
of  ERISA,  respectively.  However,  to  the 
extent  that  such  plans'  sponsors  arc  not 
exempt  from  coverage  under  the  ADEA. 
the  same  rules  applicable  under  the 
ADEA  to  plans  other  than  such  plans 
are  also  applicable  to  governmental 
plans,  church  plans  and  excess  benefit 
plans.  (Participation  rules  for  such  plans 
are  discussed  in  section  (c).  below). 


Secondly,  sections  11  and  12  of  the 
ADEA  set  forth  the  jurisdictional  limits 
on  ADEA  coverage.  Section  11(b).  for 
example,  provides  in  effect  that 
employers  with  fewer  than  twenty 
employees  would  not  be  covered  by  the 
ADEA.  ERISA  and  the  IRC  have  no  such 
jurisdictional  limits. 

(c)  Participation  Rules — Section  9203 
of  OBRA  sets  forth  rules  relating  to 
maximum  age  conditions  for 
participation  in  pension  plans  (age- 
related  exclusion  from  participation  is 
no  longer  permitted).  Although  that 
section  amended  ERISA  and  the  IRC, 
but  not  the  ADEA.  the  Commission 
believes  such  participation  rules  have 
equal  validity  with  regard  to  the  ADEA. 
See  the  1979  Interpretative  Bulletin,  29 
CFR  860.120(f)(l)(iv)(A).  implementing  a 
consistent  approach  regarding  ERISA 
participation  rules  and  ADEA 
enforcement.  Accordingly,  a  violation  of 
the  section  9203  participation  rules 
would  be  considered  a  violation  of 
section  4(a)(1)  of  the  ADEA,  whether  or 
not  the  pension  plan  is  excluded  from 
IRC  coverage  by  IRC  section  411(e). 
These  rules  do  not  address  the  validity 
of  vesting  requirements  in  ERISA 
section  4(b)  plans  which  do  not  comply 
with  the  standards  set  in  IRC  section 
411(a). 

(d)  Scope  of  Section  4(i) — Section 
4(i)(4)  of  the  ADEA  provides  that 
compliance  with  the  requirements  of 
section  4(i)  with  regard  to  benefit 
accruals  under  a  pension  plan  satisfies 
all  pension  benefit  accrual  requirements 
in  section  4  of  the  ADEA.  Accordingly, 
after  the  effective  date  of  section  4{i). 
sections  4(a)(1)  and  4(f)(2)  will  no  longer 
apply  to  such  benefit  accrual  issues. 

Explanation  of  Provisions 

Section  9201  of  OBRA  added  section 
4(i)(l)(A)  to  the  ADEA  to  provide  rules 
for  continued  accruals  under  defined 
benefit  plans  beyond  normal  retirement 
age  and  added  section  4(i)(l)(B)  to 
provide  rules  for  allocations  to  the 
accounts  of  participants  in  defined 
contribution  plans  without  regard  to  age. 

Effective  for  plan  years  beginning 
after  December  31, 1987,  section 
4(i)(l)(A)  provides  the  general  rule  that 
it  shall  b.--  unlawful  for  an  employer,  an 
employment  agency,  or  a  labor 
organization,  or  any  combination 
thereof,  to  establish  or  maintain  a 
defined  benefit  plan  under  which  an 
employee's  benefit  accrual  is  ceased,  or 
the  rate  of  an  employee's  benefit  accrual 
is  reduced,  because  of  the  employee's 
age.  Similarly,  effective  for  plan  years 
beginning  after  December  31. 1987. 
section  4(i)(l)(B)  provides  that  a  defined 
contribution  plan  will  not  be  in 
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compliance  with  the  ADEA  if 
allocations  to  an  employee's  account  are 
ceased,  or  the  rate  at  which  allocations 
to  an  employee's  account  is  reduced, 
because  of  the  attainment  of  any  age. 

Section  4(i)(2)  provides  that  a  pension 
plan  will  not  be  treated  as  failing  to 
satisfy  the  general  rule  in  section  4(i)(l] 
merely  because  the  plan  contains  a 
limitation  on  the  maximum  numbers  of 
years  of  service  or  participation  that  are 
taken  into  account  in  determining  i 
benefits  under  the  plan  or  merely  I 
because  the  plan  contains  a  limitation 
on  the  amount  of  benefits  a  participant 
will  receive  under  the  plan,  as  long  as 
such  a  limitation  is  not  on  account  of 
age.  The  proposed  regulations  provide 
that  these  limitations  apply  to  both 
deHned  benefit  plans  and  defined 
contribution  plans  (including  target 
benefit  plans). 

Section  4(i)(3)  provides  that,  with 
respect  to  an  employee  who.  as  of  the 
end  of  a  plan  year,  has  attained  normal 
retirement  age  under  a  defmed  benefit 
plan,  certain  adjustments  may  be  made 
to  the  benefit  accrual  for  the  plan  year  if 
the  plan  distributes  benefits  to  the 
employee  during  the  plan  year  or  if  the 
plan  adjusts  the  amount  of  the  benefits 
payable  to  take  into  account  delayed 
payment.  I 

Section  4(i)(4)  provides  that 
compliance  with  the  requirements>of 
section  4(i)  with  regard  to  a  pension 
plan  shall  constitute  compliance  with 
the  requirements  of  section  4  relating  to 
pension  benefit  accruals  under  such 
plan.  The  provisions  of  sections  4(a)(1) 
and  4(f)(2)  will  no  longer  apply  to  such 
accruals. 

Section  4(i)(5)  provides  that  the 
Secretary  of  the  Treasury  shall  prescribe 
regulations  relating  to  the  treatment  of 
highly  compensated  employees. 

Section  4(i)(6)  provides  that  a  pension 
plan  will  not  be  treated  as  failing  to 
satisfy  the  general  rule  of  section  4(i)(l) 
merely  because  the  subsidized  portion 
of  an  early  retirement  benefit  is 
disregarded  in  determining  benefit 
accruals  under  the  plan.  i 

'  Section  4(i)(7)  provides  that  the  I 
Secretary  of  the  "Treasury  shall  prescribe 
regulations  coordinating  the 
requirements  of  section  4(i)(l)  with  the 
requirements  of  IRC  sections  411(a),  404. 
410.  415.  and  the  antidiscrimination 
provisions  of  IRC  subchapter  D  of 
Chapter  1  (IRC  sections  401  through 
425). 

Section  4(i)(8)  permits  a  pension  plan 
to  provide  a  "normal  retirement  age.' 

Section  4(i)(9)  adopts  the  ERISA 
definitions  of  such  terms  as  "employee 
pension  benefit  plan."  "defined  benefit 
plan,"  and  "defined  contribution  plan." 
In  addition,  the  term  "target  benefit 


plan"  shall  have  the  same  meaning  as 
provided  in  IRS  regulations  under  IRC 
section  410. 

List  of  Subjects  in  29  CFR  Part  1625 

Advertising,  Aged,  Employee  benefit 
plans.  Equal  employment  opportunity. 
Retirement. 

Substantive  Rules 

Therefore,  it  is  proposed  that  29  CFR 
Part  1625  is  amended  as  follows: 

PART  1625-{  AMENDED] 

1.  The  authority  citation  for  Part  1625 
continues  to  read  as  follows: 

Authority:  81  Stat.  602;  29  U.S.C.  621;  5 
U.S.C.  301;  Secretary's  Order  No.  10-68; 
Secretary's  Order  No.  11-68;  and  Sec.  2, 
Reorg.  Plan  No.  1  of  1978,  43  FR  19807. 

2.  Section  1625.21  is  added  to  Subpart 
B  to  read  as  follows: 

§  1625.21    Benefits  under  employee 
pension  tMnefit  plans— Application  of 
section  4<i)  of  the  ADEA. 

(a)  In  general.  Section  4(i)(l)(A)  of  the 
.*iJEA  provides  that  a  defined  benefit 
plan  does  not  satisfy  the  requirements  of 
section  4(i)  if,  under  the  plan,  benefit 
accruals  on  behalf  of  a  participant  are 
reduced  or  discontinued  because  of  the 
participant's  age.  Section  4(i)(l)(B) 
provides  that  a  defined  contribution 
plan  does  not  satisfy  the  requirements  of 
section  4(i)  if,  under  the  plan,  allocations 
to  a  participant's  account  are  reduced  or 
discontinued  because  of  the 
participant's  age, 

(b)  Defined  benefit  plans — (1)  In 
general.  Under  section  4(i),  except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  a  defined  benefit  plan  does  not 
satisfy  the  requirements  of  section  4(i), 
if,  because  of  a  participant's  age,  a 
participant's  accrual  of  benefits  is 
discontinued,  the  rate  of  a  participant's 
accrual  of  benefits  is  decreased,  or  a 
participant's  compensation  is  not  taken 
into  account  in  determining  the 
participant's  accrual  of  benefits. 

(2)  Certain  limitations  permitted.  A 
defined  benefit  plan  does  not  fail  to 
satisfy  section  4(i)  solely  because  under 
the  plan  a  limitation  is  placed  on  the 
amount  of  benefits  a  participant  may 
accrue  or  a  limitation  is  placed  on  the 
number  of  years  of  service  or 
participation  taken  into  account  for 
purposes  of  determining  the  accrual  of 
benefits  under  the  plan.  For  this 
purpose,  a  limitation  expressed  as  a 
percentage  of  compensation  (whether 
averaged  over  a  participant's  total  years 
of  credited  service  or  over  a  shorter 
period)  is  treated  as  a  permissible 
limitation  on  the  amount  of  benefits  a 
participant  may  accrue  under  the  plan. 


However,  any  hmitation  on  the  amount 
of  benefits  a  participant  may  accrue 
under  the  plan  and  any  limitation  on  the 
number  of  years  of  credited  service 
taken  into  account  under  the  plan  may 
not  be  based  on  the  attainment  of  any 
age.  A  limitation  that  is  determined  by 
reference  to  age  or  that  is  not 
determinable  except  by  reference  to  age 
is  considered  a  limitation  based  on  age. 
For  example,  a  plan  provision  that,  for 
purposes  of  benefit  accrual,  disregards 
years  of  credited  service  completed  after 
a  participant  becomes  eligible  to  receive 
Social  Security  benefits  is  considered  a 
limitation  based  on  age.  Whether  a 
limitation  is  based  on  age  is  determined 
with  reference  to  all  the  facts  and 
circumstances. 

(c)  Rate  of  benefit  accruals  before 
normal  retirement  age.  [Reserved) 

(d)  Certain  adjustments  for  delayed 
retirement.  (Reserved) 

(e)  Benefit  subsidies  disregarded.  A 
pension  plan  does  not  fail  to  satisfy 
section  4(i)(l)  and  paragraphs  (b)  and  (f) 
of  this  section  solely  because  the 
subsidized  portion  of  any  early 
retirement  benefit  provided  under  the 
plan  is  disregarded  in  determining  the 
accrual  of  benefits  or  account 
allocations  under  the  plan. 

(f)  Defined  contribution  plans — (1)  In 
general.  Under  section  4(i)(l)(B),  except 
as  provided  in  paragraph  (f)(2)  of  this 
secUon,  a  defined  contribution  plan  will 
not  satisfy  the  requirements  of  section 
4(i)  if,  because  of  the  participant's  age — 

(i)  The  allocation  of  employer 
contributions  or  forfeitures  to  the 
accounts  of  participants  is  discontinued, 

(ii)  The  rate  it  which  the  allocation  of 
employer  contributions  or  forfeitures  is 
made  to  the  accounts  of  participants  is 
decreased,  or 

(iii)  The  basis  upon  which  gains, 
losses,  or  income  of  the  trust  is  allocated 
to  the  accounts  of  participants  is 
modified. 

(2)  Certain  limitations  permitted,  (i) 
Notwithstanding  paragraph  (f)(1)  of  this 
section,  a  defined  contribution  plan 
(including  a  target  benefit  plan)  does  not 
fail  to  satisfy  the  requirements  of 
section  4(i)  solely  because,  for  purposes 
of  determining  benefits  under  the  plan,  a 
limitation  is  placed  on  the  total  amount 
of  employer  contributions  and 
forfeitures  that  may  be  allocated  to  a 
participant's  account  (for  a  particular 
plan  year  or  for  the  participant's  total 
years  of  credited  service  under  the  plan) 
or  solely  because  a  limitation  is  placed 
on  the  total  number  of  years  of  credited 
service  or  participation  for  which  a 
participant  may  receive  allocations  of 
employer  contributions  and  forfeitures. 
However,  the  limitation  described  in  the 


preceding  sentence  may  not  be  applied 
with  respect  to  the  allocation  of  gains, 
losses,  or  income  of  the  trust  to  the 
account  of  a  participant. 

(ii)  A  defined  contribution  plan 
(including  a  target  benefit  plan)  does  not 
fail  to  satisfy  section  4(i)(l)(B)  solely 
because  the  plan  limits  the  number  of 
years  of  credited  service  which  may  be 
taken  into  account  for  purposes  of 
determining  the  amount  of,  or  the  rate  at 
which,  employer  contributions  and 
forfeitures  are  allocated  to  a 
participant's  account  for  a  particular 
plan  year. 

(iii)  Any  limitation  described  in 
paragraph  (f)(2)  (i)  and  (ii)  of  this  section 
must  not  be  based  on  the  attainment  of 
any  age.  The  provisions  of  paragraph 
(b)(2)  of  this  section  shall  also  apply  for 
purposes  of  this  paragraph  (f). 

(g)  Amendment  reducing  accruals. 
Any  amendment  to  a  defined  benefit 
plan  or  a  defined  contribution  plan  that 
reduces  the  rate  of  benefit  accruals  for  a 
plan  year  may  not  vary  the  rate  of  such 
reduction  based  on  the  age  of  a 
participant. 

(h)  Coordination  with  certain  IRC 
provisions.  [Reserved] 

(i)  Effective  dates— [1]  In  general. 
Except  as  otherwise  provided  in 
paragraph  (i)(2)  of  this  section,  section 
4(i)  is  effective  for  plan  years  beginning 
on  or  after  January  1, 1988,  and  is 
applicable  to  an  employee  who  is 
credited  with  at  least  one  hour  of 
service  in  a  plan  year  to  which  section 
4(i)  applies.  Accordingly,  section  4(i)  is 
not  applicable  to  an  employee  who  is 
not  credited  with  at  least  one  hour  of 
service  in  a  plan  year  beginning  on  or 
after  January  1, 1988.  Also,  section  4(i)  is 
not  applicable  to  an  employee  for  any 
plan  year  beginning  before  January  1, 
1988.  even  if  the  employee  is  credited 
with  at  least  one  hour  of  service  in  a 
plan  year  begining  on  or  after  January  1, 
1988. 

(2)  Collectively  bargained  plans,  (i)  In 
the  case  of  a  plan  maintained  pursuant 
to  one  or  more  collective  bargaining 
agreements,  between  employee 
representatives  and  one  or  more 
employers,  ratified  before  March  1, 1986, 
section  4(i)  is  appHcable  for  plan  years 
beginning  on  or  after  the  later  of — 

(A)  January  1, 1988,  or 

(B)  'The  date  on  which  the  last  of  such 
collective  bargaining  agreements 
terminate  (determined  without  regard  to 
any  extension  of  any  such  agreement 
occurring  on  or  after  March  1, 1986). 
However,  notwithstanding  the  previous 
sentence,  section  4(i)  shall  be  applicable 
to  plans  described  in  this  paragraph 
(i)(2)(i)  no  later  than  the  first  plan  year 
beginning  on  or  after  January  1. 1990. 


(ii)  For  purposes  of  paragraph  (i)(2)(i) 
of  this  section,  the  service  crediting 
rules  of  paragraph  (i)(l)  of  this  section 
shall  apply  to  a  plan  described  in 
paragraph  (i)(2)(i)  of  this  section,  except 
that  in  applying  such  rules  the  effective 
date  determined  under  paragraph 
(i)(2)(i)  of  this  section  shall  be 
substituted  for  the  effective  date 
determined  under  paragraph  (i)(l)  of  this 
section. 

(3)  Amendments  to  plans.  Plan 
amendments  required  by  section  4(i) 
shall  not  be  required  to  be  made  before 
the  first  plan  year  begiiming  on  or  after 
January  1, 1989,  if  the  following 
requirements  are  met — 

(i)  The  plan  is  operated  in  accordance 
with  the  requirements  of  section  4(i)  for 
all  periods  before  the  first  plan  year 
beginning  on  or  after  January  1, 1989,  for 
which  such  section  is  effective  with 
respect  to  the  plan;  and 

(ii)  Such  plan  amendments  are 
adopted  no  later  than  the  last  day  of  the 
first  plan  year  beginning  on  or  after 
January  1, 1989,  and  are  made  effective 
retroactively  for  all  periods  for  which 
section  4(i]  is  effective  with  respect  to 
the  plan. 

Dated:  November  20. 1987. 
Clarence  Thomas, 

Chairman,  Equal  Employment  Opportunity 

Commission. 

(FR  Doc.  87-27243  Filed  11-25-87;  8:45  am] 

BILLINQ  CODE  6570-06-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
lFRL-3295-91 

Approval  and  Promulgation  of 
Implementation  Plarts;  Ohio 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
approve  a  revision  to  the  Ohio  State 
Implementation  Plans  (SIP)  for 
particulate  matter  (PM)  and  nitrogen 
oxides  (NOi)  requiring  continuous 
emission  monitoring  (CEM)  and 
recording  at  all  sources  within  specified 
source  categories.  (The  CEM  provisions 
for  the  Ohio  sulfur  dioxide  SIP  are 
discussed  in  a  separate  Federal  Register 
action  published  at  51  FR  46693  on 
December  24, 1986.)  This  revision 
consists  of  CEM  requirements  necessary 
to  meet  the  general  guidelines 
established  in  section  110(a)(2)(F)(ii), 
(iii),  and  (iv)  of  the  Clean  Air  Act  and 
the  specific  provisions  described  in  40 


CFR  Part  51,  Appendix  P.  For  opacity 
under  the  PM  SIP,  116  associated 
sources  at  37  facilities  in  the  State  are 
affected  by  the  CEM  requirements.  The 
CEM  requirements  for  these  sources  are 
contained  in  permits  to  operate  and 
Findings  and  Orders  issued  by  the  State 
of  Ohio. 

USEPA  has  determined  that  the  CEM 
requirements  for  opacity  contained  in 
the  permits  and  Findings  and  Orders  for 
the  sources  meet  USEPA's  requirements 
and  is  proposing  to  approve  them. 

For  nitrogen  oxides  there  are  no 
sources  in  the  specified  source 
categories.  Therefore,  USEPA  is  also 
proposing  to  approve  Ohio's  negative 
declaration  for  NOx  sources. 

The  purpose  of  this  notice  is  to 
discuss  USEPA's  evaluation  of  the  CEM 
requirements  and  to  solicit  public 
comments  on  this  rulemaking  action. 

date:  Comments  must  be  received  by 
December  28, 1987. 

ADDRESSES:  Copies  of  the  SIP  revision  is 
available  at  the  following  addresses:  (It 
is  recommended  that  you  telephone  the 
contact  person  listed  below  before 
visiting  the  Region  V  office.) 
U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago. 
Illinois  60604/ 
Ohio  Environmental  Protection  Agency, 
Office  of  Air  Pollution  Control,  1800 
WaterMark  Drive.  P.O.  Box  1049, 
Columbus.  Ohio  43266-0149. 
Written  comments  should  be  sent  to: 
Gary  Gulezian.  Chief.  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency.  230  South 
Dearborn  Street.  Chicago.  Illinois 
60604. 
FOR  FURTHER  INFORMATION  CONTACT 
Delores  Sieja,  U.S.  Environmental 
Protection  Agency.  Region  V.  Air  and 
Radiation  Branch.  230  South  Dearborn 
Street.  Chicago.  Illinois  60604.  (312)  886- 
6038. 
SUPPLEMENTARY  INFORMATION: 

Section  110  (a)(2)(F)(ii).  (iii)  and  (iv)  of 
the  Clean  Air  Act  establishes  general 
guidelines  which  require  each  state  to 
(1)  install  equipment  to  monitor 
emissions  from  stationary  sources.  (2) 
submit  periodic  reports  on  the  nature 
and  amounts  of  such  emissions,  and  (3) 
correlate  these  reports  with  any 
emission  limitations  or  standards 
established  pursuant  to  the  Clean  Air 
Act.  Pursuant  to  section  110  (a)(2)(F)(ii), 
(iii)  and  (iv).  USEPA  described  at  40 
CFR  Part  51.  Appendix  P.  specific 
minimum  requirements  for  continuous 
emission  monitoring  (CEM)  and 
recording  that  each  SIP  must  include  in 
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order  to  be  approved  under  the 
provisions  of  40  CFR  51.214.  (This 
citation  is  codified  in  the  1967  edition  of 
the  Code  of  Federal  Regulations.  The 
cited  provision  was  previously  codified 
at  40  CFR  51.19(e).)  40  CFR  51.214  states 
that  each  plan  shall,  as  a  minimum, 
provide  for  a  legally  enforceable 
procedure  to  implement  the  CEM 
requirements.  Thus,  under  Appendix  P 
each  State  Plan  shall  contain  minimum 
requirements  that  the  owner  or  operator 
of  an  emission  source  in  an  applicable 
category  described  in  Appendix  P  (see 
below]  must: 

(1)  Install,  calibrate,  operate,  and 
maintain  all  monitoring  equipment 
necessary  for  continuously  monitoring 
the  pollutants  specifled  in  this  appendix 
for  the  applicable  source  category,  and 

(2)  Complete  this  installation  and 
performance  tests  of  such  equipment 
and  begin  monitoring  and  recording 
within  18  months  of  plan  approval  and 
promulgation. 

The  source  categories  and  the 
respective  monitoring  requirements  are 
listed  below: 

•  Fossil  fuel-fired  steam  generators. 
This  category  shall  be  monitored  for 
opacity,  nitrogen  oxides  emissions, 
sulfuir  dioxide  emissions,  and  oxygen  or 
carbon  dioxide. 

•  Fluid  bed  catalytic  cracking  unit 
catalyst  regenerators.  This  category 
shall  be  monitored  for  opacity. 

•  Sulfuric  acid  plants.  This  category 
shall  be  monitored  for  sulfur  dioxide 
emissions. 

•  Nitric  acid  plants.  This  categoiy 
shall  be  monitored  for  nitrogen  oxides 
emissions. 

To  meet  the  specific  minimum 
monitoring  requirements  described.in 
Appendix  P  of  40  CFR  Part  51  and 
pursuant  to  the  general  guidelines 
established  in  section  110  (a)(2)(F)(li), 
(iii)  and  (iv)  of  the  Clean  Air  Act,  the 
State  of  Ohio  on  January  5. 1987, 
submitted  a  revision  to  the  Ohio  SIP  for 
particulate  matter.  The  revision  is  in  the 
form  of  operating  permits  and  Findings 
and  Orders  for  116  associated  sources  at 
37  facilities.  (Findings  and  Orders  were 
issued  to  four  facilities  by  the  Director 
of  the  Ohio  EPA  after  he  determined 
that  it  was  necessary  for  applicable 
sources  to  comply  with  the  CEM 
requirements.  C^l  requirements  are 
contained  in  the  Findings  and  Orders  for 
sources  located  at  these  facilities  and 
will  be  included  in  future  permits  to  be 
issued  for  these  sources.)  i 

With  respect  to  the  four  source   I 
categories  described  above.  USEPA 
notes  that  this  revision  applies  to  the 
source  categories  of  fossil  fuel-fired 
steam  generators  (except  for  sulfur 
dioxide  (SQt)  emissions),  fluid  bed 


catalytic  cracking  unit  catalyst 
regenerators,  and  nitric  acid  plants.  This 
revision  does  not  apply  to  monitoring  of 
SOj  emissions  at  fossil  fuel-fired  steam 
generators  and  sulfuric  add  plants 
because  these  two  emission  sources  are 
covered  in  a  separate  Federal  Register 
notice  (USEPA's  proposed  action  on 
these  sources  took  place  on  December 
24, 1966  (51  FR  46693)].  The  revision 
does  not  apply  to  nitric  acid  plants 
because  there  are  no  plants  in  the  State 
with  a  production  capacity  greater  than 
300  tons/day  nitric  acid.  With  respect  to 
the  fossil  fuel-fired  steam  generators 
category  USEPA  notes  that  Ohio  has 
submitted  monitoring  requirements  only 
for  opacity.  Ohio  has  not  submitted 
fossil  fuel-fired  steam  generator 
monitoring  requirements  for  nitrogen 
oxides  (NO,)  emissions,  SOi  emissions 
and  oxygen  or  carbon  dioxide  for  the 
following  reasons. 

•  For  NOx  emissions,  none  of  the 
fossil  fuel-fired  steam  generators  with 
greater  than  1.000  MMBtu/hr  heat  input 
were  located  in  a  NO,  nonattainment 
area. 

•  For  SOj  emissions,  as  stated  above, 
the  sources  are  covered  in  the  above 
referenced  December  24, 1986,  Federal 
Register  notice. 

•  For  oxygen  and  carbon  dioxide, 
obtaining  this  data  is  no!  necessary  to 
today's  proposed  PM  and  NO,  SIP 
approvals  requiring  CEMs.  This  data  is 
only  needed  during  monitoring  of  NO, 
and  SOz  emissions  from  fossil  fuel-fired 
steam  generators  to  convert  NO,  and 
SO2  CEM  data  to  units  of  the  emission 
standard.  No  affected  NO,  sources  exist 
in  Ohio,  and  the  SOi  CEM  requirements 
are  not  an  issue  in  this  notice. 

Ohio  has  requested  that  USEPA 
rulemake  (1)  on  the  negative 
determination  for  NO,  sources  and  (2) 
on  those  portions  of  the  permits  and 
Findings  and  Orders  pertaining  only  to 
the  CEM  and  recording  requirements  of 
particulate  emissions,  and  not  for  any 
other  portion  of  the  permits  or  Findings 
and  Orders.  Thus.  USEPA  will  focus 
only  on  these  requirements.  This  notice 
will  be  segmented  into:  (I)  Listing  of  the 
Applicable  Sources  in  Ohio  That  are 
Subject  to  the  Opacity  CEM 
Requirements,  (II)  Discussion  of  the 
CEM  Requirements  in  the  Permits  and 
Findings  and  Orders,  and  (HI)  USEPAls 
Evalution. 

I.  Listing  of  the  Applicable  Sources  in 
Ohio  that  are  Subject  to  the  Opacity 
CEM  Requirements 

A.  Permits 

Following  are  the  37  facilities  in  Ohio 
which  have  been  issued  permits  and 


Findings  and  Orders  subjecting  them  to 
the  opacity  GEM  requirements: 

Cincinnati  Gas  and  Electric  (CG&E) 

Company  W.C.  Beckjord  Station 

CG&E  Miami  Fort  Station 
Cleveland  Electric  Illuminating  (CEI) 

Company  (Centerior  Energy] 

Ashtabula  Plant  "A" 
cm  Ashtabula  Plant  "G" 
GEI  Avon  Lake  Plant 
CEI  Eastlake  Plant 
CEI  Lakeshore  Plant 
Columbus  and  Southern  Oiao  Electric 

(C&SOE)  Company  Conesville  Station 
C&SOE  Poston  Station 
CaSOE  Pickaway  Station* 
Dayton  Power  and  Light  (DP&L) 

Company  Longworth  Station 
DP&L  J.M.  Stuart  Station 
DP&L  Hutchings  Station 
Mead  Papers  (^illicothe  Facility 
Ohio  Edison  (OE)  Company  Niles 

Station 
OE  R^.  Burger  Station 
OE  Toronto  Station 
OE  W.H.  Sammis  Station 
OE  Edgewater  Station 
OE  Gorge  Station 

Ohio  Power  (OP)  Company  Gavin  Plan! 
OP  Cardinal  Operating  Company 
OP  Buckeye  Power,  Inc. 
OP  Muskingum  River  Plant* 
Ohio  Valley  Electric  (OVE)  CtHnpany. 

Kyger  Creek  Station 
OVE  Orrville  Municipal  Power  Plant 
Toledo  Edison  (TE)  Company  (Centerior 

Energy),  Acme  Station 
TE  Bay  Shore  Station 
Piqua  Municipal  Power  Plant 
Elkem  Metals  Company 
Goodyear  Tire  and  Rubber  Company 

Akron  Plant  11 
Procter  and  Gamble  Company 
The  Standard  Oil  Company  Lima 

Refinery 
The  Standard  Oil  Company  Oregon 

Refinery 
Sun  Refming  and  Marketing  Company 

Toledo  Refinery 
Champion  International  Hamilton-Mil 

Champion  Papers* 
Hamilton  Municipal  Electric  Plant* 

Each  of  the  above  facilities  vary  with 
respect  to  the  number  of  "CEM  sources" 
they  contain.  Of  the  total  116  associated 
sources  at  these  37  facilities  affected  by 
the  opacity  CEM  requirements,  113  are 
fossil  fuel-fired  steam  generators  and  3 
are  petroleum  refinery  fluid  bed 
catalytic  cracking  unit  catalyst 
regenerators. 


•These  4  facilities  have  been  tsstied  Findings  and 
Orders. 


n.  Discussion  of  CEM  Requirements  in 
Permits  and  Findings  and  Orders 

A.  Permits 

The  CEM  portions  of  the  permits  are 
ail  very  similar.  For  the  most  part  they 
consist  of  the  following  provisions: 

(1)  The  facility  shall  operate  and 
maintain  existing  equipment  to 
continuously  monitor  and  record  the 
opacity  of  the  particulate  emissions.  The 
monitors  must  meet  specific  minimum 
operating  requirements  specified  in 
applicable  portions  of  40  CFR  60.13. 

(ii)  The  facility  shall  submit  reports  on 
a  quarterly  basis  to  the  Ohio  EPA  field 
office  documenting  all  instances  of 
opacity  values  in  excess  of  specified 
limitations  pursuant  to  applicable 
portio)     '.f  40  CFR  ParU  60.7  amd  60.13. 

B.  Findings  and  Orders 

The  GEM  portion  of  the  Findings  and 
Orders  contain  provisions  that  are 
similar  to  those  in  the  permits,  as 
discussed  above. 

m.  USEPA'S  Evaluation 

USEPA  has  determined  that  the  GEM 
provisions  discussed  under  II.  above 
meet  the  requirements  of  section 
110(a)(2)(F)(ii)(iii)  and  (iv)  of  the  Clean 
Air  Act  and  40  CFR  Part  51,  Appendix  P. 
This  incorporation  of  the  GEM 
requirements  in  the  permits  and 
Findings  and  Orders  satisfies  40  CFR 
51.214  which  requires  a  legally 
enforceable  procedure  to  implement  the 
GEM  requirements. 

USEPA  would  like  to  note  the 
following  regarding  the  CEM  plan. 

(1)  The  G^  portions  of  the  permits 
and  Findings  and  Orders,  to  which  Ohio 
has  expressly  limited  today's  action,  do 
not  contain  any  expiration  dates.  It  is 
USEPA's  position  that  the  GEM 
requirements  will  continue  in  effect  imtil 
such  time  as  USEPA  takes  final  action 
to  amend  the  provision. 

(2)  The  GEM  requirements  that  are 
contained  in  the  Findings  and  Orders 
are  essentially  the  same  as  those  that 
will  be  found  later  in  permits  issued  by 
the  State.  Before  USEPA  can  take  final 
action  on  the  GEM  plan,  the  State  must 
submit  GEM  permit  requirements  for  the 
four  Findings  and  Orders  sources  that 
are  basically  identical  to  the  GEM 
requirements  found  in  the  Findings  and 
Orders  that  USEPA  is  taking  action  on 
today.  USEPA's  final  rulemaking  action 
will  be  on  the  GEM  requirements  found 
in  the  permits. 

(3)  Certain  provisions  found  in  the 
permits  and  Endings  and  Orders,  and 
are  discussed  in  general  under  II.  above, 
reference  specific  portions  of  40  GFR 
Part  60  as  being  requirements  that  the 
emission  sources  must  comply  with.  40 


GFR  Part  60  appUes  to  Standards  of 
Performance  for  New  Stationary 
Sources.  The  specific  portions  of  40  CFR 
Part  60  that  are  referenced  in  Ohio's 
permits  and  Findings  and  Orders  are 
§  60.7  which  applies  to  notification  and 
recordkeeping  and  {  60.13  which  applies 
to  monitoring  requirements.  Thus,  this 
provision  in  Ohio's  permits  and  Findings 
and  Orders  requires  all  existing  and 
future  applicable  sources  to  comply  with 
40  GFR  60.7  and  40  GFR  60.13.  The 
monitoring  procedure  specified  in  40 
GFR  60.7  and  40  GFR  6013  is  consistent 
with  the  requirements  of  40  GFR  Part  51, 
Appendix  P.  However,  their  is  one 
additional  requirement  under  40  GFR 
Part  51  Appendix  P  that  is  not  contained 
in  40  CFR  60.7  and  60.13,  but  is 
contained  in  the  permits  and  Findings 
and  Orders.  This  requirement  is  that  the 
emission  soiut%  must  complete  the 
installation  and  performance  tests  of  the 
GEM  equipment  and  begin  monitoring 
and  recording  within  18  months  of  plan 
approval  or  promulgation.  USEPA 
believes  the  State  permits  and  Findings 
and  Orders  comply  with  this 
requirement  because  the  GEM 
requirement  of  the  permits  are  effective 
immediately,  and  the  Findings  and 
Orders  require  the  sources  to  meet  the 
GEM  requirement  well  within  the  18 
months  requirement. 

Proposed  Action: 

•  Approval  of  the  GEM  opacity 
requirements  in  the  permits,  and  new 
permits  consistent  with  the  Findings  and 
Orders  reviewed  today. 

•  Approval  of  Ohio's  negative 
determination  for  nitrogen  oxides 
emissions  sources  at  applicable  nitric 
acid  plants  and  fossil  fuel-fired  steam 
generators. 

Interested  parties  are  invited  to 
submit  comments  on  this  proposed 
approval.  USEPA  will  consider  all 
comments  submitted  within  30  days  of 
publication  of  this  notice. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Execcutive 
Order  12291. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  certify  that  the  attached  rule 
vrill  not  have,  if  approved,  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709).  No  additional  requirements  vrill 
be  imposed  upon  these  sources,  at  that 
time,  as  a  result  of  adding  these 
requirements  to  the  Federal  SIP. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations,  Particiilate 
matter. 

Audiority:  42  U.S.C  7401-7642. 


Dated  June  30. 1967. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

(FR  Doc.  87-27302  Filed  11-25-B7;  8:45  am] 

BILUNO  CODE  SSeO-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  205 

[Docket  No.  204JK] 

Disaster  Assistance;  Subpart  J 
(General  insurance  Requirements); 
Subpart  K  (Flood  insurance 
Requirements) 

AQENCV:  Federal  Emergency 
Management  Agency. 

action:  Advance  notice  of  proposed 
rulemalung  and  request  for  comments. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  is 
considering  changing  its  criteria  for 
general  hazard  insurance  and  fiood 
insurance  which  are  required  as  a 
condition  for  receiving  Federal 
assistance  under  the  Disaster  Relief  Act 
of  1974.  Pub.  L  93-288  ("the  Act"),  for 
the  repair  or  restoration  of  insurable 
structures  which  are  owmed  by  States, 
local  governments  or  eligible  private 
non-profit  organizations  and  which  are 
damaged  or  destroyed  by  a  major 
disaster  declared  by  the  President 
pursuant  to  the  Act.  To  assist  FEMA  in 
making  this  determination,  the  views 
and  comments  of  States,  local 
governments,  and  other  eligible 
grantees,  are  solicited. 
DATE  Comments  Due  date  January  26, 
1988. 

ADDRESS:  Send  comments  to  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Federal  Emergency 
Management  Agency,  Room  835,  500  C 
Street.  SW.,  Washington.  DC  20472. 
FOR  FURTHER  INFORMATIOM  CONTACR 
Alex  Bums,  Office  of  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency,  Room 
714.  500  G  Street,  SW.,  Washington,  DC 
20472.  Telephone  (202)  646-3670. 
SUPPLEMENTARY  INFORMATION:  The  Act 
authorizes  FEMA  to  make  grants  to 
State  and  local  governments  and  eligible 
private  nonprofit  medical,  educational, 
custodial  care,  emergency,  and  utility 
organizations,  for  the  repair  or 
restoration  of  facilities  which  were 
damaged  or  destroyed  by  a  major 
disaster  declared  by  the  President 
Federal  assistance  is  authorized  for 
insiuable  structures,  i.e.,  buildings  and 
their  contents,  as  well  as  for  pubUcly 
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owned  facilities  such  as  streets,  roads, 
bridges,  utilities,  dams,  reservoirs, 
parks,  etc,  which  normally  are  not 
insured.  FEMA  policies  and  procedures 
which  implement  the  Disaster  Relief  Act 
are  located  at  44  CFR  Part  205. 44  CFR 
Part  206  describes  grant  eligibility 
criteria  and  also  estabUshes  special 
conditions  for  grant  recipients,  including 
environmental  assessments,  hazard 
mitigation  requirements.  Good  plain 
management  requirements,  coastal 
barriers  act  requirements,  and  general 
hazard  insurance  and  flood  insurance 
requirements. 

Insorance  to  indemnify  a  Federally 
assisted  project  agamst  sabeequent 
disaster  damage  is  required  as  a 
condition  for  a  FEMA  grant  made  imder 
the  Act  for  the  repair  or  restoration  of 
insurable  structures.  In  sndi  cases, 
either  general  hazard  insorance  is 
required  under  section  314  of  fte  Act  42 
U.S.C.  5154.  or  flood  insurance  is 
required  under  the  Floor  Disaster 
Protection  Act  of  1973,  Pub.  L  93-234. 
As  an  exertion,  prospective  flood 
insurance  coverage  is  not  required  for 
State-owned  structures  for  those  States 
(currently  there  are  12)  which  are 
approved  by  FEMA  as  self  insurers 
under  the  National  Flood  Insurance 
Program  (NFIP),  which  is  established  at 
42  U.S.C.  4001  et  seq.  Similarly, 
propsective  general  hazard  insurance 
coverage  is  not  required  for  State-owned 
structures  for  States  (currently,  only 
Pennsylvania]  which  are  approved  by 
FEMA  as  self  insurers  under  the  Act 

Section  314  of  the  Act  42  \JS.C  5154. 
requires  that  State  and  local 
governments  and  other  eligible  grantees 
must  obtain  and  maintain  such 
insurance  as  is  reasonably  available, 
adequate  and  necessary  to  protect 
against  fatere  loss  of  sock  property  as  a 
condition  for  receiving  disaster  reUef 
under  the  Act  for  rsstoring  their 
insurable  structsies  which  were 
damaged  or  destroysd  by  a  major 
disaster.  FEMA  iateiptats  ^a  provision 
of  the  law  to  require  insaianoe  ndiich  is 
available  in  tbc  local  market  at  a 
reasonable  cost  to  the  grantee.  The 
current  FEMA  rcgulatkm  imfikmenting 
this  legislation  is  located  at  44  CFR  Part 
205,  Sv^ipart  I  (Gen»al  Insurance 
Requirements). 

Section  202  of  the  Flood  Diaaster 
Protection  Act  of  1874.  Pub.  L.  93-234, 
requires  that  State  and  local 
govenunents  and  other  eligible  grantees 
must  obtain  and  aiaintain  flood 
insurcnoS  as  a  ctmdition  for  receiving 
Federal  financial  assistance  for 
acquisition  or  construction  pvrposes 
(whicb  includes  assistance  under  Pub.  L 
93-288)  for  insural»le  strtictures  located 


in  identified  flood  hazard  areas  (aress 
susceptible  to  flooding)  within  a  Sood 
prone  community.  The  current  FEMA 
regulation  implementing  this  legislation 
is  located  at  44  CFR  Part  206,  Subpart  K 
(Flood  Insurance  Requirements). 

Since  Fiscal  year  198a  FEMA  has 
approved  80,140  individual  disaster 
repair  and  restoration  projects  st  a  cost 
of  $1.1  billion.  These  individual  projects 
were  included  in  6,950  grants  to  State 
and  local  governments  and  other  eligible 
grantees  approved  by  FEMA  under  the 
Act  during  this  period.  Of  the  80,140 
individual  |»tHects  approved  by  FEMA. 
5,180  projects  totalling  $64J  million 
involved  insuraUe  structures  for  whidi 
the  9«ntee  was  required  to  obtain  and 
maintain  appropriate  insurence  as  a 
condition  for  receiving  the  disaster 
assistance  grant 

As  a  result  of  FEMA's  experience  in 
administering  the  insurance  program  fot 
disasta  assistance  pants  to  State  and 
local  govemmoits  and  eli^ble  private 
non-profit  organizations,  FEMA  is 
considering  4  different  amendments  to 
44  CFR  Part  20S.  The  4  amendments 
which  FEMA  is  considering  are 
described  below.  In  this  r^ard,  FEMA 
is  requesting  the  views  and  comments  of 
organizaticms  eligiUe  for  Federal 
disastu  assistance  under  the  Act  and  of 
other  interested  parties.  Eligible 
organizations  include  States,  local 
governments  and  other  pubKc  entities, 
and  also  includes  riigible  private  non- 
profit organizations  owning  educational, 
utility,  emogency,  medical,  and 
custodial  care  facilities.  See  section  402 
of  the  Act  42  U.S.C  5172. 

Insurance  Program  Changes  Being 
Considered 

(1)  44  CFR  205.205  and 
205.253(aM2)(iXB)  presently  require  that 
a  disaster  assistsnce  grantee  must 
obtain  and  maintain  prospective 
insurance  in  amounts  equal  to  the 
Federal  disaster  grant  FEMA  is 
considering  proposing  smendments  to 
these  regulstloBS  to  increaae  the  amount 
of  required  general  hazard  huarance 
and  flood  insurance  which  an  applicant 
must  obtain  and  maintain  up  to  the  foil 
insurable  value  of  the  FedraOy  assisted 
structure,  rather  than  limiting  the 
required  insurance  to  only  the  amount  of 
the  Federal  disaster  sssistanoe  grant 

When  the  initial  implementing 
regulations  were  issued  in  24  CRR  Part 
2205.  Subparts  E  and  F,  fai  1975  by  the 
Federal  Disaster  Assistance 
Administration  (FDAA),  Department  of 
Housing  and  Urban  Development  one  of 
FEMA's  predecessor  agencies,  grsntees 
were  required  to  obtain  end  maintsin 
insurance  for  the  full  insurable  value  of 
the  Federally  assisted  prtqierty.  In  1979 


and  198a  FEMA  tsnied  proposed  roles 
to  revise  these  sarher  insorsnce 
regulations.  At  that  time  a  number  of 
States  commented  that  the  then  existing 
requirement  to  obtain  and  maintain 
insurance  for  the  full  vahie  of  the 
Federally  assisted  faciKty  was  counter^ 
productive  in  that  it  discouraged 
effective  flood  plain  management 
because  communities  often  refused 
FEMA  disaster  grants  when  the  long- 
term  cost  of  the  insurance  commitment 
exceeded  the  anticipated  benefits  from 
the  receipt  of  Federal  Asaster 
assistance.  As  a  result  of  these 
comments,  FEMA  changed  its  eariier 
regulations  to  only  require  insurance  up 
to  the  amount  of  the  Federal  disaster 
assistance  wfaidi  was  actually  provided. 

However,  FEMA's  more  recent 
experience  in  administering  the  current 
disaster  insurance  requirements 
indicates  a  need  to  re-evaluate  this 
disaster  insurance  policy  r.'itb  a  view 
toward  placing  increased  emphasis  on 
the  use  of  insurance  to  offset  the  cost  of 
Federal  disaster  aasistance.  Iherefbre, 
FEMA  is  considering  amending  44  CFR 
205.205  and  20S.2S3(aX2Mi)(B)  to  require 
that  grantees  obtain  and  maintain 
appropriate  insurance  of  the  full 
insurable  value  of  the  Federally  assisted 
property. 

(2)  44  CFR  205.203(f)  currently  requires 
that,  in  Presidentially  declared  major 
disasters  which  result  in  flooding 
damages,  a  grantee  must  obtain  and 
maintain  reasonably  availaUe, 
adequate  and  necessary  flood  insurance 
as  a  condition  for  receiving  a  Federal 
disaster  yant  for  the  repair  or 
restoratioa  of  flood  damaged  structures, 
even  if  they  are  located  outside  of  an 
identified  flood  hazard  area  (an  area 
particularly  susceptible  to  flooding). 
FEMA  is  now  considering  whether  this 
policy  of  requiring  flood  insurance  for 
Federally  assisted  structures  which  are 
outside  of  identified  flood  hazard  areas 
should  be  continued  or  modified. 

If  a  structure  is  locsted  outside  of  a 
community's  identified  flood  hazard 
area,  flood  insurance  is  not  required 
under  Section  202  of  die  Flood  Disaster 
Protection  Act  42  U.S.C  410a  and  its 
implementing  regulation,  44  CFR  205.253, 
as  condition  for  receiving  a  Federal 
disaster  grant  for  the  repair  or 
restoration  of  the  flooded  structure. 
However,  in  sndb  cases  FEMA  currendy 
requires  flood  insurance  under  section 
314  of  the  Act  because  by  definition 
flood  insurance  is  reasonably  available 
since  the  community  is  in  the  NFIP,  and 
flood  insurance  is  necessary  to  protect 
against  future  flood  loss  because  the 
pending  disaster  assistance  grant  is 
based  on  a  facihty's  having  been 
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damaged  by  a  flood  (in  spite  of  die  fact 
that  the  flood-damaged  structure  was 
not  actually  located  within  an  identified 
flood  prone  area). 

One  of  the  arguments  against 
requiring  such  bisnrance  is  that  the 
requirement  goes  beyond  the  scope  of 
NFIP  legislation  since  the  facility  is 
outside  of  an  identified  flood  hazard 
area.  On  the  other  hand,  a  large  portion 
rotion  of  the  impact  of  flo«Ml  disasters 
occurs  outside  of  areas  designated  as 
flood  hazard  areas.  Others  aigue  that 
flood  insurance  should  be  required  only 
if  it  is  determined  that  a  positive  benefit- 
cost  ratio  will  be  realized  if  flood 
insurance  for  structures  outside  <d  flood 
hazard  areas  is  obtained  and 
maintained.  Consequently.  FEMA  is 
soheating  views  on  wfaedier  to  retafai  or 
eliminate  the  current  requirement  at  44 
CFR  205.203(f)  that  disaster  assistance 
grantees  obtain  and  maintain 
reasonably  available,  adequate  and 
necessary  flood  Insurance  as  a  condition 
of  receiving  disaster  assistance  grants 
for  the  repair  and  resioratian  of  flood* 
damaged  facilities  which  aie  located 
outside  of  identified  flood  hazard  areas. 

(3)  FEMA  at  one  time  required 
grantees  to  obtain  and  mAJntaig  general 
hazard  insurance  and  flood  insurance  as 
a  condition  for  receipt  of  Federal 
disaster  assistance  grants  for  insarable 
structures  on  all  prefects,  {Respective  of 
the  cost  of  the  project.  This  policy  was 
administratively  modified,  effective 
August  15, 1985,  when  FEMA  Issued 
interim  policy  guidance  waiving  this 
requirement  for  {Mrojects  less  than  $6,000 
in  order  to  simplify  insurance 
requirements  and  project 
administration. 

This  change  in  policy  was  the  result  of 
an  insurance  review,  in  which  five  years 
of  automated  e^erience  was  utOized. 
from  which  FEMA  concluded  die 
majority  of  disaster  restoration  and 
repair  projects  for  which  State  and  local 
governments  and  other  eligible  grantees 
could  be  required  to  obtain  and 
maintain  long-term  insurance  was  for 
disaster  assistance  projects  costing  less 
than  $5,000.  This  followed  a  similar 
review  of  its  flood  plain  management 
requirements  from  which  FEMA 
concluded  that  it  should  exempt  projects 
less  dian  $5,000  from  die  flood  plain 
management  review  process  under  44 
CFR  Part  9.  FEMA  is  now  considering 
whether  to  amend  44  CFR  Part  205  to 
incorporate  this  insurance  waiver  for 
projects  under  $5,000. 

The  insurance  review  by  FEMA 
indicated  that  of  the  8ai40  individual 
projects  for  $1.1  billion  prepared  during 


the  period  October  2, 1980  to  September 
17, 1986,  a  total  of  54,796  (68  percent),  for 
$88.2  million,  were  for  projects  costing 
less  than  $5,000.  bidividual  disaster 
projects  range  from  small  projects,  such 
as  minor  building  repair  for  $250,  up  to 
rebuilding  large  complex  facilities 
costing  $35,000,000.  Of  the  5,180 
individual  projects  for  insurable 
structures  totalling  $64.8  million  which 
were  approved  by  FEMA  since  fncal 
year  198a  3,376  projecU  (over  50 
percent)  totalling  $2.2  million  were  for 
disaster  assistance  less  than  $5,000  for 
which  prospective  insurance  could  be 
required.  Each  of  diese  low  dollar  vahie 
projects  required  FEMA  and  State  and 
local  government  and  other  eligible 
grantees  to  follow  administrative 
procedures  to  ensure  that  the  insurance 
requirement  was  met 

Flood  insurance  policies  issued  under 
the  NFIP  provide  for  a  deductible  up  to 
$5,000.  and  information  from  the 
insurance  industry  indicates  that 
deductibles  of  $5,000  and  above  are 
normal  for  insurance  policies  on 
commercial  structures.  ConsequenUy. 
FEMA  Issued  policy  guidance  to  its 
Regional  Offices  on  August  15, 1985.  to 
eliminate  the  previous  requirement  for 
flood  and  general  hazard  insurance 
commitments  on  projects  maHng  less 
than  $5,000.  A  corresponding  change 
was  made  to  FEMA's  Insurance 
Handbook  for  Public  Assistance,  DRR-3, 
on  February  2a  1988. 

One  argument  for  requiring  insurance 
commitments  even  on  low  dollar  value 
projects  is  that  such  structures  are 
obviously  subject  to  damage.  The  fact 
that  damages  mi^  have  been  low 
during  a  specific  event  does  not  mean 
that  the  structtire  could  not  suffer  much 
greater  damage  in  a  subsequent  disaster. 
For  instance,  a  structiuv  located  in  a 
coastal  high  hazard  area  might  suffer 
relatively  minor  damage  in  one  coastal 
storm,  but  could  still  be  at  risk  to 
substantial  or  total  desbuction  if  a 
major  hurricane  were  to  strike. 
Requiring  insurance  commitments  on  aD 
Federal  investments  ensures  protection 
should  repetitive  damage  occur. 
Comments  are  Solicited  to  assist  FEMA 
in  making  a  regulatory  determination 
whether  or  not  to  require  insurance 
commitments  on  low  dollar  value 
project 

(4)  In  order  to  ensure  that  insurance 
requirements  remain  reasonable  and 
meet  the  goal  of  reducing  the  need  for 
future  disaster  assistance,  FEMA  is 
considering  the  adoption  of  a  combined 
Insurance-mitigation  strategy.  This 
approach  would  provide  FEMA  with 


flexibility  to  require  only  prospective 
insurance  with  no  mitigation  measures, 
to  require  only  mitigation  measures 
without  insurance,  or  to  require  a 
combination  of  both  insurance  and 
mitigation  measures,  irrespective  of  the 
amount  of  the  Federal  assistance.  For 
instance,  if  a  facility  located  in  the  500 
year  floodplain  suffers  $100,000  in 
damage  simply  because  a  computer 
system  located  in  the  basement  is 
destroyed,  FEMA  might  require  the 
applicant  to  mitigate  the  damage  by 
moving  the  computer  operations  to  an 
upper  floor  and  allowing  only  floodproof 
materials  to  be  housed  in  the  basement 
rather  than  require  insurance.  The 
circimistances  would  dictate  whether 
mitigation,  insurance,  or  a  combination 
of  mitigation  and  insurance  is  the  best 
way  to  protect  against  future  losses. 

Such  an  insurance-mitigation  strategy 
would  provide  FEMA  with  flexibility 
and  enable  the  Agency  to  reduce  future 
Federal  assistance  by  encourging  a  true 
reduction  of  risk  to  meet  Uie  needs  of 
individual  applicants,  rather  than  by 
imposing  an  arbitrary  amount  of 
insurance  coverage  on  all  applicants. 
The  strategy  would  require  the 
maintenance  of  automated  records  and 
the  necessary  administrative  effort  at 
the  Federal.  State  and  local  level  to 
administer  the  program.  Such  a  strategy 
could  be  used  for  projects  over  $5,000,  or 
for  all  projects  regardless  of  dollar 
value.  Comments  are  solicited  to  obtain 
views  on  adopting  an  insurance- 
mitigation  strategy. 

The  regulation  likely  to  result  fix>m 
this  advanced  notice  of  proposed 
rulemaking  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  hence,  no 
regulatory  flexibility  analysis  has  been 
prepared. 

"ITie  rule  likely  to  result  fit)m  this 
advance  notice  of  proposed  rulemaking 
would  not  be  a  "major  rule"  as  defined 
in  Executive  Order  12291,  dated 
February  17, 1981,  and  hence,  no 
regulatory  analysis  has  been  prepared. 

FEMA  has  determined  that  the 
proposed  rule  likely  to  result  from  this 
advance  notice  of  proposed  rulemaking 
would  not  contain  a  collection  of 
information  requirement  as  defined  in 
section  3502  of  the  Paperwork  Reduction 
Act. 

Dated:  November  23, 1987. 
Dave  McLoughlin, 

Deputy  Associate  Dinctor.  State  and  Local 

Program  and  Support  Provision. 

(FR  Doc.  87-27249  Filed  11-25-87:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  miings,  delegations  of 
authority,  fNing  of  petitions  and 
applications  and  agervry  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 
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DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Long  Branch  PL-566  Watershed.  Iowa; 
Finding  of  No  Significant  Impact 

agency:  Soil  Conservation  Service. 

USDA. 

action:  Notice  of  a  finding  of  no 

significant  impact. 


summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463),  notice  is  hereby  given  of  a  meeting 
of  the  Committee  on  Rulemaking  of  the 
Administrative  Conference  of  the  United 
States.  The  committee  has  scheduled  the 
meeting  to  discuss  research  projects, 
including  an  on-going  study  of  executive 
review  of  Federal  agency  rules  by 
Professor  Harold  Bruff. 

Date:  Thursday,  December  17. 1987  at 
9:30  a.m.  | 

Location:  Library  of  the 
Administrative  Conference.  2120  L 
Street  NW..  Suite  500.  Washington.  DC. 

Public  Participation:  The  committee 
meeting  is  open  to  the  interested  public, 
but  limited  to  the  space  available. 
Persons  wishing  to  attend  should  notify 
the  contact  person  at  least  two  days 
prior  to  the  meeting.  The  committee 
chairman  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request. 

FOR  FURTMER  INFORMATION  CONTACT: 

Michael  W.  Bowers.  Office  of  the 
Chairman.  Administrative  Conference  of 
the  United  States.  2120  L  Street  NW.. 
Suite  500,  Washington.  DC  20037. 
Telephone:  (202)  254-7065. 

Dated:  November  20. 1987. 

leffray  S.  Lubbers. 

Research  Director. 

|FR  Doc.  87-27214  Filed  ll-25-8tT:  8:45  am] 
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SUMMARY:  Pursuant  to  section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969-.  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Long  Branch  PL  566  Watershed.  Shelby 
and  Audubon  Counties,  Iowa. 
FOR  FURTHER  INFORMATION  CONTACT.  J. 

Michael  Nethery,  State  Conservationist, 
Soil  Conservation  Service,  693  Federal 
Building,  210  Walnut  Street.  Des  Moines, 
Iowa  50309,  telephone  515-284-4260. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
Federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  J.  Michael  Nethery.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for 
accelerated  land  treatment.  The  planned 
works  of  improvement  include  terraces, 
grade  stabilization  structures,  contour 
farming  and  conservation  tillage 
systems. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  Hmited  number  of 
copies  of  the  FONSI  and  draft  plan- 
environmental  assessment  are  available 
to  fill  single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
J.  Michael  Nethery. 

No  administrative  action  on 
implementation  cf  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention  Program.  Office  of 
Management  and  Budget  Circular  A-9S 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  proejcts  is  applicable.) 

Date:  November  17. 1967. 
].  Miclwd  Nethery. 
State  conservationist. 
(FR  Doc.  87-27218  Filed  11-25-87;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Montana  Advisory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Montana  Advisory 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  and  adjourn  at 
2:00  p.m..  on  December  12, 1987,  at  the 
Sheraton  Hotel.  27  North  27th  Street. 
Billings.  Montana  59102.  The  purpose  of 
the  meeting  is  to  plan  activities  and 
programming  for  the  coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Betty  Babcock 
or  Philip  Montez.  Director  of  the 
Western  Regional  Division  (213)  894- 
3437  (TDD)  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meetiiig. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  November  12. 
1987. 

Susan  J.  Prado, 
Acting  Staff  Director. 
[FR  Doc.  87-27217  Filed  11-25-87;  8:45  am) 
BttXMQ  COOC  633S-ei-« 


Nevada  Advisory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Nevada  Advisory  Committee  to 
the  Commission  will  convene  at  2:00 
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P.M.  and  adloum  at  «0B  PM.  on 
December  11,  l«7,  at  dw  Plspperaiill 
Motor  fam.  2707  South  \^rginia  SUwi 
Reno.  Nevada.  The  pwpose  «rf  the 
meeting  is  to  discuss  infonnation 
gatfiered  by  the  Committee  on  casino/ 
hotel  em;rfoyment  opportunities 
afforded  mhiorities  and  women  and  to 
plan  Committee  programming. 
Persons  desiring  additional 
information,  or  plaxming  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Elizabeth  C 
Nozero.  or  Mulip  Montez,  Director  of  the 
Western  Regional  Division  (213)  8M- 
3437.  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  sboold  contact 
the  Regional  Division  office  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted  pursuanl  to 
the  provisions  of  the  rules  and  regulations  of 
the  Commission. 

Dated  at  Washington.  DC.  November  It, 
1987. 

Susan ).  Prado. 

Acting  Staff  Director. 

(FR  Doc.  87-27218  Filed  11-25-87;  8:45  am) 


Near  Mexico  Advisory  Committee; 
PubHc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  Mexico 
Advisory  Committee  to  the  Commission 
will  convene  at  2:00  p  jn.  and  adjourn  at 
6:00  pjn.  on  December  10, 1987,  at  the 
Hilton  of  Santa  Fe,  100  Sajwioval  Street. 
Santa  Fe,  New  Mexico  87501.  The 
purpose  of  the  meeting  is  to  discuss 
issues  relating  to  the  impact  of 
immigration  reform  on  New  Mexico;  and 
to  consider  other  civil  rights  issues 
affecting  the  State. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Vincent 
Montoya.  or  Philip  Montez.  Director  of 
the  Western  Regional  Division  (213) 
894-3437.  (TDD  213-894-3437).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington,  DC  November  12, 
1987. 

Susan  ).  Prado. 

Acting  Staff  Director. 

(FR  Doc.  87-27219  Filed  11-25-87;  8:45  am] 

BNJJNO  CODE  SSSS-OI-M 


Sootfi  Carolina  Advisory  Committee; 
Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Ri^ts. 
that  a  meeting  of  the  South  Carolina 
Advisory  Committee  to  the  Commission 
will  convene  at  11«)  a.m.  and  adjourn 
at  4:00  p.m.  on  December  18, 1987,  at  the 
Omni  Hotel  130  Market  Street. 
Charleston.  SC  29401-3133.  The  purpose 
of  the  meeting  is  to  discuss  plans  for 
prospective  community  forums  on 
minority  incarceration  and  treatment  in 
the  South  Carolina  juvenile  justice 
system;  and  impediments  to  eliminating 
racial  bias  in  the  electoral  process. 

Persons  desiring  additional 
informati(Mi,  or  planning  a  presentation 
to  the  Committee,  shoukl  contact 
Committee  Vice  Chairperson  Oscar 
Butler  (803-536-7040)  or  )ohn  L  Binkley, 
Director  of  the  Eastern  Regional 
Division  at  (202)  523-5264  (TDD  202/ 
378-8117).  Hearing  impaired  persons 
who  will  attend  the  meeting  and  require 
the  services  of  a  sign  language 
interpreter  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  CommissioiL 

Dated  at  Washington.  DC,  November  12. 
1987. 

Susan ).  Prado. 

Acting  Staff  Director. 

(FR  Doc.  87-27220  Filed  11-25-87;  8:45  amj 

BILUNG  COOC  USS-OI-M 


West  Virginia  Adviaory  Committee; 
Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  West  Virginia 
Advisory  Committee  to  the  Commission 
will  convene  at  1:30  p.m.  and  adjourn  at 
4:30  p.m.  on  December  10. 1987,  at  the 
Huntington  Civic  Center,  Room  14.  8th 
St.  &  3rd  Ave..  Huntington.  WV  25727. 
The  purpose  of  the  meeting  is  to  discuss 
the  status  of  the  agency,  plan  its  future 
activities,  and  hold  a  community  forum 
on  "Under-representation  of  Minorities 
and  Women  in  Institutions  of  Higher 


Education  in  West  Virginia"  and  "Local 
Civil  Rights  Issues." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Adam  R.  Kelly 
(304-652-4141)  or  )ohn  I.  Binkley. 
Director  of  the  Easter  Regional  Division 
at  (202)  523-5264.  (TDD  202/376-8117). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Division  at 
least  five  (5)  woricing  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  November  12, 
1987. 

Susan  |.  Prado. 

Acting  Staff  Director. 

[FR  Doc.  87-27221  Filed  11-25-87;  8:45  ora) 

BILUNQ  COOE  SSlt-S1-M 


DEPARTMENT  OF  COMMERCE 

National  Technical  Information 
Service 

Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development, 
foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  hcensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing,  U.S.  Department  of 
Commerce.  P.O.  Box  1423.  Springfield, 
Virginia  22151. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 

Douglas  J.  Campion. 

Associate  Director.  Office  of  Federai  Patent 
Licensing,  National  Technical  Infonnation 
Service,  U.S.  Department  of  Commerce. 

Department  of  Agriculture 

SN  6-725,720  (4.584.057)  Membrane 
Processes  For  Separation  Of  Organic 
Acids  From  Kraft  Black  Liquors 

SN  6-755.242  Novel  Enzymes  Which 
Catalyze  the  Degradation  and 
Modification  of  Lignin 

SN  6-892,006  (4,699,354)  Retrofit  Device 
for  Alfalfa  Valves 
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SN  7-024,944  25.28- 
Dihydroxyergocalciferol  and  1.25,28- 
Trihydroxyergocalciferol 
SN  7-059,986  Dyeable  Smooth-Dry 
Crosslinked  Cellulosic  Material 
SN  7-063,358  Process  for  Converting 

Alpha  to  Beta-Lactose 
SN  7-068,497  Method  for  Reduction  of 

Endotoxin  in  Cotton  Lint  or  Dust 
SN  7-069.295  Preparation  of  Pellets 
Containing  Fungi  for  Control  of 
Soilbome  Diseases 
SN  7-071.948  Revertant  Serotype  1 

Marek's  Disease  Vaccine 
SN  7-071,949  Serotype  2  Marek's 

Disease  Vaccine 
SN  7-^>72.205  Starch  Encapsulation  of 

Biocontrol  Agents 
SN  7-080,278  Vectors  for  Gene  Insertion 

Into  Avian  Germ  Line 
SN  7-087,356  Novel  Approaches  Useful 
for  the  Control  of  Root  Nodulation  of 
Leguminous  Plants 
SN  7-093,951  Prevention  of  Fescue 

Toxicosis 
SN  7-098,167  Biological  Control  of  Fruit 

Rot 
SN  7-098.174  Method  for  the  Preparation 
of  Mycoherbicide  Containing  Pellets 

Department  of  Commerce 

SN  6-838.726  (4,699,551)  Method  and 
Apparatus  For  Measuring  Machine 
Cutting  Tool  Positions 

SN  6-838,748  [4,694,230) 
Micromanipulator  System 

Department  of  Health  and  Human 
Services 

SN  E-159-85  An  Ultra-Fast  Solid  State 

Power  Interrupter 
SN  E-430-87  Use  of  Mangenetization 
Transfer  For  Nuclear  Magnetic 
Resonance  Imaging 
SN  E-431-76  Water  Soluble  Products  of 

Camptothecin 
SN  E-530-86  Immunotoxins 
SN  6-874,143  Molecular  Probes  for 

Adenosine  Receptors 
SN  7-055,226 
Noncytoacidal  Variants  of  Human 

Immunodeficiency  Virus  (HIV) 
SN  7-005,227 

A  Human  Immunodeficiency  Virus 
Associated  With  Neuropathology 
SN  7-072,666 
Substrates  Resistant  To  the  Activity  of 

2'  -5'  -Phosphodiesterase 
SN  7-.073,685 

Second  Generation  Monoclonal 
Antibodies  Having  Binding  Specificity 
To  TAG-72  and  Human  Carcinomas 
and  Methods  For  Employiog  the  Same 
SN  7-088.220 
Hepatitis-A  Vaccine 
SN  7-089.995 
New  Plasmid  System. 

Department  of  the  Interior 

SN  6-357.363  (4,701,712) 


Thermoregulated  Magnetic 
Susceptibility  Sensor  Assembly 

SN  6-623,753  (4,692,875) 

Metal  Alloy  Identifier 

SN  6-669,155  (4,695,378) 

Acid  Mine  Water  Aeration  and 
Treatment  System 

SN  6-791.286  (4.696,571) 

Suspended  Sediment  Sensor 

Department  of  the  Air  Force 

SN  6-872,587 

Multifunctional  Microstrip  Antennas 

SN  7-049.363 

Solid  State  Gas  Pressure  Sensor 


Department  of  the  Army 

SN  6-210,267  (4,698,106) 
Method  For  the  Manufacture  of 

Exidizers  Of  Very  Large  Surface  Area 

and  Their  Use  in  High  Burning  Rate 

Propellants 
SN  6-935,993 

Accurate  Electronic  Thermometer 
SN  7-070,840 

Adjustable  Antibacklash  Gear  System 
SN  7-084,278 
Improved  Electrolyte  For  User  In  an  All 

Inorganic  Rechargeable  Cell  and 

Lithium  Inorganic  Cell  Containing  the 

Improved  Electrolyte 
SN  7-094,202 
High-Q,  Stress-Compensated  Crystal 

Device 
SN  7-099.372 
Switchable  Millimeter  Wave  Microstrip 

Circulator 
(PR  Doc.  87-27223  Filed  11-25-87;  8:45  am) 

BHXING  COOC  3S10-04-M 


FOR  FURTHeH  mfOmMJtOH  COMTACr. 

The  Committee  Control  Officer.  Mr. 
Robert  H.  Brumley,  Deputy  General 
Counsel.  U.S.  Department  of  Commerce. 
(202/377-4772)  or  the  Alternate  Control 
Officer,  Nancy  J.  Olson.  Director.  Office 
of  Business  Liaison.  U.S.  Department  of 
Coranerce.  (202/377-3942).  Main 
Commerce  Building.  Washington.  DC 
20230. 

Dale:  November  23. 1987. 
Robert  H.  Brumtey. 
Deputy  General  Counsel. 
(FR  Doc.  87-27464  Filed  11-25-87;  8:45am| 
aiuJNG  cooc  3sio-ap-ii 


Presidential  Board  of  Advisors  on 
Private  Sector  Initiatives;  Open 
Meeting 

agency:  Office  of  the  Secretary.  Office 
of  the  General  Counsel  and  Office  of 
Business  Liaison.  Commerce. 

SUMMARY:  The  Presidential  Board  of 
Advisors  on  Private  Sector  Initiatives 
will  hold  a  meeting  on  December  10. 
1987.  Committee  meetings  will  also  be 
held  on  this  date.  Public  comment  is 
welcome. 

Time  and  Place: 

Presidential  Board  of  Advisors  on 
Private  Sector  Initiatives.  Thursday. 
December  10. 1987.  2:30  p.m.-4:00  p.m.. 
in  the  21st  Floor  Auditorium  of  the 
Gannett  Tower.  1100  Wilson  Boulevard. 
Arlington.  Virginia.  Room  to  be  Posted. 

Committee  Meetings 

Thursday.  December  10. 1987. 1:15 
p.m.-2:15  p.m.  in  the  Gannett  Tower. 
1100  Wilson  Boulevard.  Arlington, 
Virginia.  Rooms  to  be  Posted. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  tlw 
People's  Reput>lic  of  Clilna 

November  23. 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
27, 1987.  For  further  information  contact 
Diana  Solkoff.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  please  refer  to 
the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  566-6828.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715.  For 
information  on  categories  on  which 
consultations  have  been  requested  call 
(202)  377-3740. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  cotton 
handbags  in  Category  369-H,  produced 
or  manufactured  in  the  People's 
Republic  of  China  and  exported  during 
the  twelve-month  period  which  begins 
on  November  27, 1987  and  extends 
through  November  26, 1988,  in  excess  of 
the  designated  level  of  restraint. 

Background 

On  January  8, 1987,  a  notice  was 
published  in  the  Federal  Register  (52  FR 
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1953)  which  announced  the 
establishment  of  an  import  restraint 
limit  for  certain  cotton  textile  products 
in  Category  369-H.  produced  or 
manufactured  in  the  People's  Republic 
of  China  and  exported  during  the 
twelve-month  period  which  began  on 
November  27. 1986  and  extends  through 
November  26, 1987  pending  agreement 
on  a  mutually  satisfactory  solution 
concerning  this  category  between  the 
Governments  of  die  United  States  and 
the  People's  Republic  of  China.  To  avoid 
continued  risk  of  market  disruption,  the 
Committee  for  the  Implementation  of 
Textile  Agreements,  in  accordance  with 
Section  204  of  the  Agricultural  Act  of 
1956,  as  amended  (7  U.S.C  1854).  and 
the  Arrangement  Regarding 
International  Trade  in  Textiles,  done  in 
Geneva  on  December  20, 1973  and 
extended  by  protocols  on  December  14, 
1977.  December  22, 1981  and  July  31, 
1986;  and  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
August  19, 1963,  as  amended,  has 
decided  to  extend  the  restraint  level  for 
the  twelve-month  period  which  begins 
on  November  27. 1987  and  extends 
through  November  26, 198& 

The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  die  People's  Republic  of 
China,  further  notice  will  be  published 
in  the  Federal  Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14, 
1983.  (48  FR  55607).  December  30. 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386). 
July  29. 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  die 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  tibe 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  tiie  HCC  will  be 
published  in  the  Federal  Register. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 


November  23, 1987. 

Committee  for  the  Implementatioii  of  Textile 
Agreements 

Commissioner  of  Customs. 

Department  of  the  Treasury,  Washington, 
DC.  20229 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1986; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  on 
August  19, 1983,  as  amended,  between  the 
GovemmenU  of  the  United  States  and  the 
People's  Republic  of  China;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972.  as  amended, 
you  are  directed  to  prohibit  effective  on 
November  27. 1987.  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
producte  in  Category  389-H',  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-month 
period  which  begins  on  November  27, 1987 
and  extends  through  November  28, 1988,  in 
excess  of  5,800,558  pounds. 

Goods  shipped  in  excess  of  the  twelve- 
month limit  established  in  the  directive  of 
January  8, 1987,  which  began  on  November 
27, 1966  and  extends  through  November  28, 
1987  shall  be  subject  to  the  level  set  forth  in 
this  letter. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  87-27338  Filed  11-25-87;  8:45  am) 

BlUMa  cooc  3610-O(MI 


Adjustment  of  Import  Umits  for 
Certain  Cotton,  Wool,  Man-Mad*  Hber, 
SNk  Bland  and  Other  V«g«tat>lo  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Malaysia 

November  20. 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 


'  In  Category  36e-H.  only  TSUSA  number* 
706.3640  and  706.4106. 


Customs  to  be  effective  on  .November 
30. 1987.  For  further  information  contact 
Jennifer  Tallarico.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  343-6496.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
adjust  the  import  resti-aint  limits  and 
sublimits  for  certain  cotton,  wool,  man- 
made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 
Malaysia  and  exported  during  1987. 


Backgroimd 

CITA  directives  dated  December  22. 
1986  and  July  6. 1987  (51  FR  47047  and  52 
FR  28061)  established  import  restraint 
limits  for  certain  cotton,  wool,  man- 
made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 
Malaysia  and  exported  during  the 
twelve-month  period  which  began  on 
January  1. 1987  and  extends  through 
December  31. 1987. 

The  Bilateral  Cotton,  Wool.  Man- 
Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement, 
effected  by  exchange  of  notes  dated  July 
1.  and  11. 1985,  as  amended,  between 
the  Governments  of  the  United  States 
and  Malaysia,  provides,  among  other 
things,  for  percentage  increases  in 
certain  categories,  provided  a 
corresponding  reduction  in  equivalent 
square  yards  is  made  in  one  or  more 
other  specific  limits  during  the 
agreement  year  (swing);  for  the 
carryover  of  shortfalls  in  certain 
categories  from  the  previous  agreement 
year  (carryover);  and  for  the  borrowing 
of  yardage  from  the  succeeding  year's 
limit  with  the  amount  used  being 
deducted  from  the  limit  in  the 
succeeding  year  (carryforward). 

In  accordance  with  the  terms  of  the 
bilateral  agreement  and  at  the  request  of 
the  Government  of  Malaysia,  flexibihty 
in  the  form  of  swing,  carryover  and 
carryforward  used  in  1986  is  being 
applied,  variously,  to  Categories  331. 
333/334/335/835.  336.  337/637.  338/339. 
340/640.  341/641.  342/642/842.  345.  347/ 


NO 


UMI 
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348.  351/651.  369-S.  435.  43apt..  442.  445/ 
446.  604.  605-T/369-W.  613.  631.  634/635. 
636. 638/639.  645/646  and  647/648. 
produced  or  manufactured  in  Malaysia 
and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1967 
and  extends  through  December  31. 1987. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.SA.  numbers  was 
published  in  the  Federal  RegistBr  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983.  (48  FR  55607).  December  30. 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397).  lune  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  July  14. 1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  The  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  die 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
WUliaiB  |.  Dulka. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

November  23. 1987. 

Cominittoa  for  die  Implemenlatioa  of  Textile 
A^jroeflsents 

November  2a  1987. 
Commissioner  of  Customs. 
Depo^-tment  of  the  Treasury.  Washington,  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directives  of 
December  22. 1966  and  )uly  6. 1987.  issued  to 
you  by  the  Chairman  of  the  Committee  for  the 
Implemenlation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 1987 
and  extends  through  December  31, 1987. 

Effective  on  November  30. 1987.  the 
directives  of  December  22, 1986  and  July  6, 
1987  are  hereby  amended  to  include  adjusted 
limits  for  cotton,  wool,  man-made  Tiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products  in  the  following  categories, 
pursuant  to  the  terms  of  the  Bilateral  Cotton. 
Wool.  Man-Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement,  effected 


by  exchange  of  notes  dated  |uly  1  and  11, 
1985,  as  amended: ' 


Category 

Adjusted  12-mo.  limit  > 

331  

773,386  dozen  pairs. 

333/334/ 
335/835. 

336 

138.750  dozen  of  wtiicli  not 
more  ttian  69,375  dozen 
each  stiaH  be  in  Categories 
333  and  334  and  not  more 
than  65,693  dozen  shall  be 
in  Category  335. 

81 ,068  dozen. 

337/637 

338/339 

223,554  dozea 
608.338  dozea 

340/640 

341/641 

693,971  dozen. 

913.263  dozen  of  which  not 

342/642/842.. 

345...„ 

347/348 

more  than  347.715  dozen 
Shan  be  in  Category  341. 

238.fi.')0  dozen. 

87.598  dozen 

246.397  dozen. 

351/651 

149,850  dozen. 

369-S  * 

61 1,105  pounds. 

435 „_ 

438pL  » 

12.600  dozen. 
8.161  dozen. 

442 

15.750  dozen. 

445/446 

29.441  dozen. 

604    

1.675,665  pounds. 

605-T«/369- 
W». 

613. - 

631 

319.946  pounds. 

19,269,471  square  yards. 
418.129  dozen  pairs. 

634/635 

636 

467,699  dozen  of  which  not 
more  than  205,350  dozen 
shall  be  in  Category  635. 

171,150  dozen. 

638/639 

289.693  dozen. 

645/646 

212.023  dozen. 

647/648 

997,757  dozen  of  which  not 

more   than   685,293   each 
shall     be     in     Categories 
647pt  •  and  64apt  ^ 

>  The  Mmits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decem- 
ber 31.  1986. 

» In  Category  369-S,  only  TSUSA  numtier 
366.2840. 

»ln  Category  438pt.,  all  TSUSA  numbers 
except  384.1307,  384.1309,  384.2711, 
384.5434.  384.5910,  384.6310,  384.7724  and 
384.9640. 

♦in  Category  605-T,  only  TSUSA  number 
310.9500. 

» In  Category  369-W,  only  TSUSA  number 
303.2040. 

•  In  Category  647pt,  only  TSUSA  Numbers 
3812350,  381.2370,  381.2375,  381.2859, 
381.6679,  381.8531,  381.8730,  381.8815, 
381  8835,  381.8840  and  381.9234. 

^  In  Category  648pL,  only  TSUSA  numbers 
384.1926,  384.1927,  384.1929,  384.1950, 
384.2010,  384.2015,  384.2017.  384.2030, 
384.2040.  384.2050.  384.2267.  384.2722. 
384.5482,     384.7756,     384.8241,     364.8242, 


■  The  agreemenl  provide*,  in  pari,  that  (1)  specific 
limits  or  sublimits  may  be  exceeded  by  not  more 
than  5  percent,  provided  a  corresponding  reduction 
in  equivalent  square  yards  is  made  in  one  or  more 
other  specific  limits  during  the  same  agreement 
year.  (2)  specific  limits  may  be  adjusted  for 
carryover  and  carryforward  up  to  11  percent  of  the 
applicable  category  limits:  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  problems  arising  in  the  implementation  of 
the  agreement. 


384.8244,  384.6245.  384.8247.  384.8256, 
384.8258.  384.8262.  384.8263,  384.8265, 
384.8682  and  791 .7458. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
William  ].  Dulka, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  87-27299  Filed  11-25-87;  8:45  am) 

BNJJNO  COOC  3Sie-0R-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
PropoMd  Amendments  Relating  to 
Speculatfve  Position  UmiU  for  Futures 
and  Option  Contracts  In  Uve  Cattle, 
Feeder  Cattle  and  Uve  Hogs 

AOENCV:  Commodity  Futures  Trading 
Commission. 

ACrON:  Notice  of  proposed  contract 
market  rule  changes. 

summary:  The  Chicago  Mercantile 
Exchange  ("CME"  or  "Exchange")  has 
submitted  proposals  to  revise  its 
speculative  position  limit  rules  for 
futures  and  options  on  futures  for  live 
cattle,  live  hogs  and  feeder  cattle.  As 
proposed,  the  revised  limits  for  each 
commodity  would  apply  jointly  to 
positions  in  options  and  futures  rather 
than  separately  for  futures  and  each 
type  of  option.  In  addition,  the  Exchange 
is  proposing  an  explicit  speculative  limit 
to  apply  to  all  contract  months 
combined  for  live  cattle  futures  and  is 
proposing  to  increase  the  limits  for 
positions  in  the  spot  month  of  the  live 
hog  and  live  cattle  futures  contracts.  The 
Commission  has  determined  that 
publication  of  the  proposal  is  in  the 
public  interest,  will  assist  it  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATE:  Comments  must  be  received  on  or 
before  January  26, 1988, 

AOORESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  CME 
proposed  speculative  limits  for  livestock 
futures  and  options. 

FOn  FURTNER  INFORMATtON  CONTACT: 

Fred  Linse,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 


Federal  Register  /  Vol.  52.  No.  226  /  Friday.  November  27,  1987  /  Notices 


45373 


Commission.  2033  K  Street  NW., 
Washington.  DC  20581.  (202)  254-7303. 
SUPPLEMENTARY  INFORMATION: 

Description  of  Proposal 

CME  rules  for  live  cattle  futures, 
options  on  live  cattle  futures,  feeder 
cattle  futures,  options  on  feeder  cattle 
futures,  live  hog  futures,  and  options  on 
live  hog  futures  specify  limits  on  the 
maximum  positions  a  person  may  own 
or  control  in  each  of  these  six  contracts. 
Positions  which  are  bona  fide  hedging 
as  determined  by  the  Exchange  pursuant 
to  the  definition  in  Commission  Rule 
1.3{z)  may  be  exempted  from  these 
limits.  Accordingly,  these  position  limits 
are  commonly  referred  to  as 
"speculative  limits." 

The  CME's  speculative  limits  for  live 
cattle,  feeder  cattle  and  live  hogs  are 
currently  specified  separately  for  option 
and  futures  positions.  Specifically,  the 
futures  contracts  for  live  cattle,  live 
hogs,  and  feeder  cattle  set  forth  specific 
maximum  limits  on  the  size  of 


speculative  futures  positions  for 
positions  held  during  the  expiration 
period  of  each  contract  ("spot  month") 
and  in  individual  trading  months  during 
periods  other  than  the  spot  month.  In 
addition,  the  feeder  cattle  and  live  hog 
futures  contracts  specify  a  limit  on 
positions  held  in  all  futures  contracts 
months  combined. 

The  CME's  option  contracts  for  live 
cattle,  feeder  cattle,  and  live  hogs  also 
specify  speculative  position  limits  in 
terms  of  positions  held  in  individual 
option  contract  months  and  in  terms  of 
all  option  contract  months  combined.  In 
addition,  the  feeder  cattle  option 
contract  specifies  speculative  position 
limits  for  option  positions  held  during 
expiring  option  contract  months."  Each 
of  these  option  limits  are  specified 
separately  for  each  type  of  option  [i.e., 
separately  for  long  calls,  short  calls, 
long  puts  and  short  puts)  and  are  stated 
in  terms  of  futures  equivalents.^ 

The  proposed  amendments  will 
estabhsh  speculative  position  limits  for 


a  trader's  combined  positions  in  the 
Exchange's  option  and  future  contracts 
for  each  of  the  three  subject 
commodities.  These  proposed 
speculative  position  limit  rules  for  each 
of  the  three  commodities  will  apply  to  a 
trader's  net  combined  option  and  futures 
position  on  the  same  side  of  the  market. 
Long  futures,  long  calls  and  short  puts 
are  considered  to  be  on  the  same  (long) 
side  of  the  market.  Similarly,  short 
futures,  short  calls  and  long  puts  are 
considered  to  be  on  the  same  (short) 
side  of  the  market.  For  purposes  of  the 
proposed  combined  limits,  option 
contracts  will  continue  to  be 
denominated  in  futures  equivalents, 
although  a  maximum  number  of 
unadjusted  or  nominal  option  contracts 
on  the  same  side  of  the  market  would 
also  be  specified  for  individual  trading 
months.  'Table  1  provides  a  summary 
comparison  of  certain  aspects  of  the 
current  and  proposed  rules  and  the  text 
of  the  proposed  amendments  appear  in  a 
subsequent  section  of  this  notice. 


Table  1.— Current  and  Proposed  CME  LiiwiiTs  for  Net  Positions  in  Uvestock  Futures  and  Options 

Contracts 


Contract/ types 


Live  cattle: 

All  monttis  comtNned.. 

Individual  montti 

Spot  montti 

Feeder  cattle: 

All  months  comtNned.. 

Individual  montti 

Spot  montti 

Last  todays* 

Live  tiogs: 

All  monttis  combined.. 

Individual  montti 

Spot  montti 


Current  futures 
limit  (net) 


♦  None 
450 
300 

1,200 
600 
600 
300 

1,500 
450 
300 


Current  option 

Nmit  per  option 

tyjje '  (in 

futures 

equivalents) 


1.000 

450 

•NA 

1.000 
600 
600 

»300 

1.000 

450 

•NA 


Sum  of  current 

limits  on  one 
side  of  ttie 
market '  (in 

futures 
equivalents) 


NA 
1.350 
•300 

3,200 

1,800 

900 

^300 

3,500 
1,350 
•300 


Proposed 

conibtned 

(net)  limits  on 

one  side  of 

the  market* 

(in  futures 

equivalents) 


6,000 

1,200 

600 

6,000 

1,200 

600 

'300 

6,000 

1,200 

600 


calls  SSf  ^ort^^tl^  n  n^^°^h2^^^.S"'®'J®^?  ""^^^  "'^  ^^  *^^  ^"^"^  '°^  ^'9^^^^ '"""«  fOT  each  type  of  option  {i.e..  long  calls,  short 
™^„;J  rn^  //  .  °^  ^^^^  provided  that  the  portion  of  such  positions  which  is  in  excess  of  the  outright  limits  rnust  beoatX  of  delta^eutra  ^ua- 
^?Hv^io^,*'«"  *"'"T  ^^'^^  "  option/option  spreads.  For  the  live  cattle  and  live  hog  option^  hise  Sh«^^c«sufo^  Hm°s  are  2  0w1u 
SHoinr„°P?K"*  'k-  K^'^r  ^P*  '"  ^"  "~"*^  comt)ined  and  900  futures  equivalent  options  of  each^pe  iVTindiS  mSnthtpo^tt^  feeder 
StJK  in'iSMdua'Pmontrs''  "'"  '"^^  '"'"'""  "''"""'""'  °P^°"^  °'  ""*='  ^  '"  ^"^"'^^  combl^eS^^'.200  Mur^Su^aSt'S^t.S 
rr^ntrZZ  ^  Pu^poses  of  expressino  position  limits  in  terms  of  one  side  of  the  market,  long  call  options,  short  put  options  and  tona  futures 
S^d^e!ldToro^th?slSrt'^de°VtSrkS^  °*  *«  "''''''  ^""^'  ^  -"  ^^^^  '-9  ^  oJLisTnd'^Jh^'r^rrcJ'n'^aS";!! 
month^^^  Proposed  limits  for  options  also  would  impose  a  limit  of  3,600  nominal  option  contracts  on  each  side  of  the  market  in  each  contract 


'  The  live  cattle  and  live  hog  option  contracts  do 
not  specify  spot  month  position  limits  for  options, 
because  the  individual  option  contract  months  for 
these  contracts  expire  prior  to  the  deliver)'  periods 
for  their  respective  underlying  futures. 

'  The  futures  equivalent  of  an  option  contract  is 
determined  by  multiplying  the  number  of  contracts 
held  by  the  contract's  "delta  factor"  for  the  purpose 


of  placing  the  option  on  an  equal  basis  with  the 
underlying  futures  with  respect  to  the  price 
movement  and  market  exposure  associated  with  a 
particular  option  series.  The  delta  factor  expresses 
as  a  ratio  the  amount  the  option  premium  will 
change  for  a  given  change  in  the  price  of  the 
underlying  futures.  For  a  particular  option  series  it 
can  range  between  0  and  1.0  depending  upon  factors 


including  the  length  of  time  until  expiration  and  the 
relationship  of  the  strike  price  to  current  futures 
prices.  Particular  delta  values  must  be  routinely 
updated  as  they  are  appropriate  for  only  small 
changes  in  the  price  of  the  underiying  futures 
contract.  In  this  respect,  the  CME  rules  define  the 
futures  equivalent  of  an  option  position  in  terms  of 
the  Exchange-calculated  delta  factor  based  on  the 
previous  day's  closing  futures  prices. 
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NO 


marfcet  •  appicable. 


In  its  preliminary  review  of  the 
proposals,  the  Commission  has  noted 
three  ways  in  which  the  proposals  affect 
the  level  of  outright  market  positions 
which  can  be  maintained  in  futures  and/ 
at  options  for  each  of  the  three 
commodities.  First,  in  each  of  the  three 
commodities,  the  proposals  would 
increase  for  all  contract  months 
combined  and  reduce  for  individual 
contract  months  (other  than  the  spot 
month)  the  net  combined  futures  and 
option  position  which  can  be  held  on 
one  side  of  the  market.'  For  example, 
the  current  speculative  position  limits 
for  the  live  hog  futures  and  option 
contracts  provide  for  a  limit  of  3,500 
futures  and  futures  equivalent  option 
contracts  on  the  same  side  of  the  market 
for  all  contract  months  combined.*  The 
proposed  amendments  would  increase 
this  all  contract  months  combined  limit 
to  6,000  live  hog  futures  and  futures 
equivalent  option  contracts  net  on  the 
same  side  of  the  market.  Similarly,  the 
current  individual  contract  month 
speculative  position  limits  for  the  live 
hog  futures  and  option  contracts  result 
in  a  combined  limit  of  1,350  futures  and 
futures  equivalent  option  contracts  on 
the  same  side  of  the  market.  Under  the 
proposed  amendments,  the  individual 
contract  month  speculative  limit  for  live 
hog  futures  and  option  contracts  would 


»  As  noted  above  and  as  shown  in  Table  1.  the 
live  cattle  futures  contract  currently  does  not 
specify  a  speculative  position  limit  for  all  futures 
contract  months  combined  However,  a  position 
limit  on  all  futures  contract  months  combined  of 
2.700  to  3.150  contracts  is  implied  based  on  the 
limits  applicable  to  individual  contract  months  and 
the  number  of  contract  months  typically  listed  for 
trading  at  the  same  time.  As  shown  in  Table  1,  the 
CME°s  proposals  would  establish  on  all  contract 
months  combined  speculative  position  limit  of  6.000 
live  cattle  futures  and  futures  equivalent  option 
contracts. 

•  As  shown  in  Table  1.  the  current  live  hog  futures 
positirjn  limit  for  all  months  combined  is  1.500 
contracts.  The  current  live  hog  option  cortract 
speculative  position  limit  for  all  contract  months 
combined  is  1.000  futures  equivalent  option 
contracts  for  each  type  of  option  [i.e..  long  calls, 
short  calls,  long  puis,  or  short  puts).  Therefore,  the 
implied  position  limit  for  all  contract  months 
combined  for  both  live  hog  futures  and  options  on 
the  same  side  of  the  market  is  3.500  futures  and 
futures  equivalent  option  contracts  [e.g..  for  the  long 
side  of  the  market,  the  implied  position  limit  is  1.500 
futures  contracts  plus  IJOOO  futures  equivalent  long 
call  options  and  1.000  futures  equivalent  short  put 
options). 


reduce  this  amount  to  1,200  futures  and 
futures  equivalent  option  contracts.' 

Second,  the  proposed  rules  allow  any 
combination  of  futures  and  futures 
equivalent  option  contracts  to  be  held 
on  one  side  of  the  market  in  accordance 
with  the  single  aggregate  net  limit. 
Accordingly,  independent  of  the  revised 
levels,  the  proposals  allow  a  greater 
number  of  positions  on  the  same  side  of 
the  market  to  be  held  in  futures 
exclusively,  or  exclusively  in  a  single 
type  of  option.  For  example,  imder  the 
current  separate  futures  and  option  rules 
a  trader  can  hold  in  a  single  contract 
month  450  long  live  hog  futures  plus  450 
futures  equivalent  long  calls  plus  450 
futures  equivalent  short  puts,  for  a  total 
of  1,350  futures  and  futures  equivalent 
option  contracts  on  the  long  side  of  the 
market.  Under  the  revised  rules  the 
trader  can  hold  1,200  long  futures  or 
1,200  futures  equivalent  long  calls  or 
1,200  futures  equivalent  short  puts 
provided  that  the  total  of  these  positions 
is  no  more  than  1,200  futures  or  futures 
equivalents.  Thus,  even  though  the 
maximum  number  of  positions  on  one 
side  of  the  market  is  reduced  from  1,350 
futures  or  futures  equivalents  to  1,200, 
the  maximum  amount  that  can  be  held 
in  any  one  type  of  option  or  in  futures  is 
increased. 

Third,  the  proposed  amendments 
would  increase  the  speculative  position 
limits  applicable  to  futures  positions 
held  during  the  delivery  month  for 
expiring  live  cattie  and  live  hog  futures 
contracts.  For  both  the  live  cattle  and 
live  hog  futures  contracts,  the  proposals 
provide  that  the  spot  month  limit  would 
be  increased  to  800  from  300  futures 
contracts. 

The  CME  states  that  the  proposed 
amendments  will  be  made  effective  with 
respect  to  all  existing  and  newly  listed 
contracts  following  Commission 
approval. 

According  to  the  Exchange,  the 
current  amendments  have  been 
proposed: 

*  *  *  because:  (1)  the  present  limits  are 
constraining:  (2)  commodity  funds  are  of 
growing  importance:  (3)  hedgers  and 


'  The  proposed  amendment  also  would  establish 
a  limit  on  the  nominal  number  of  option  contracts 
[i.e..  not  adjusted  by  delta  factors)  of  3.800  contracts 
for  positions  held  on  the  same  side  of  the  market  in 
individual  contract  months  for  the  live  callle.  live 
hog.  and  feeder  callle  option  conlracls. 


professional  options  traders  need  moi^ 
volume  and  liquidity:  (4)  the  position  limits  in 
the  livestock  markets  are  virtually  the  lowest 
in  the  industry;  (5]  the  proposed  changes  are 
consistent  with  deliverable  supply:  (6)  the 
proposed  changes  are  consistent  with 
deliverable  capacity;  (7)  the  Exchange  has  an 
exemplary  record  of  maintaining  orderly 
markets;  (8)  these  three  closely  related 
commodities  must  have  unified  position  limit 
rules;  and  (9)  the  position  limit  rule  in 
livestock  options  must  be  simplified. 

The  Exchange  believes  that  the 
proposed  amendments  will  result  in 
simpler  limits  and  facilitate  market 
liquidity.  The  Exchange  also  believes 
that  the  proposed  amendments  are 
consistent  with  historic  open  interest 

The  Commission  has  determined  that 
publication  of  the  proposal  is  in  the 
public  interest,  will  assist  it  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act.  Further,  the  CME  has  requested 
that  the  comment  period  for  the 
proposed  amendments  be  sixty  days 
following  their  publication  in  the 
Federal  Register  and  the  Commission 
agrees  that  this  is  appropriate. 

While  the  Commission  is  seeking 
comment  on  all  significant  aspects  of  the 
proposed  amendments,  it  is  requesting 
specific  comment  on  certain  particular- 
aspects  of  the  proposals  to  assist  it  with 
its  evaluation.  These  specific  items  are 
as  follows: 

1.  Spot  month  limits.  As  noted,  the 
spot  month  limits  for  live  cattle  and  live 
hog  futures  contracts  are  being 
increased  to  600  contracts  from  300 
contracts  in  each  case.  The  Commission 
is  seeking  views  on  whether  these 
proposed  levels  are  adequate  for 
purposes  of  preventing  disruption  during 
the  delivery  month  in  view  of  the 
supplies  economically  available  for 
delivery  on  each  contract. 

2.  Individual  Contract  Month  Limits. 
As  noted,  the  Exchange  has  proposed 
combined  futures/option  limits  for  each 
contract  month  and  these  proposed 
limits  are  generally  less  than  the  sum  of 
current  separate  limits  for  individual         | 
non-spot  months  in  futures  and  options 
[e.g.,  long  futures  plus  long  calls  plus 
short  puts).  However,  as  noted,  another 
effect  would  be  to  allow  increased  ' 
positions  in  each  of  the  three  categories 
for  which  separate  limits  are  currently 
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specified  (e«..  kMg  JBdiiea.  long  cails  or 

short  jmlM).  The  rnrniyai qiedficaliy 

requesU  oamaent  on  lUa  aspect  of  die 
proposal  for  each  oommodity. 
Comowntets  aiiouU  addram  the  matter 
of  the  adeqaaey  oi  Uquiditjr  ia  puts,  calls 
and  futures  on  the  same  aide  of  the 
market,  both  individually  aid  aa  a 
combined  basis,  in  lelation  to  the 
proposed  limits. 

3.  All  Months  Combined  Limits.  The 
Exchange  has  proposed  for  each 
commodity  a  combined  futures  and 
option  limit  for  each  side  of  Qie  market 
for  all  contract  months  combined.  In 
each  case  this  Hndl  is  higher  than  the 
current  sum  of  fte  separate  limits  Mrhich 
are  expressly  stated  or  implied  for 
futwes  and  options.*  The  Commission 
requests  comments  on  Has  aspect  of  the 
proposal.  Persons  commenting  shonkl 
take  into  consideration  tfie  conibmed 
and  separate  liqaidity  of  options  and 
futures  m  each  ooounodity  and  the 
economic  inter-relatioa  between 
delivery  laontlu. 

Text  of  Praposd 

The  proposed  amendments  are 
printed  below  with  brackets  inHimting 
deletions  and  italics  indicating 
additions: 

LIVE  CATTLE  FUTURES 

1502.  FUTURES  CALL— 

E.  Position  Limits 

[A  person  shall  not  own  or  control 
more  than  450  contracts  long  or  short  in 
any  contract  month,  except  as  provided 
in  Rules  6001  .E.  and  6001.G.  and  except 
that  in  no  event  shall  he  own  or  control 
more  than  300  contracts  in  the  spot 
month.] 

No  person  shall  awa  or  amtroi  more 

than: 

3)  6.000  contracts  net  long  or  short  in  all 
contract  months  combined 

2)  1,200  contracts  long  or  short  in  any 
contract  month 

3)  600  contracts  long  or  short  in  the  spot 
month  except  as  provided  in  Rules 
6001.E  and  6001.G. 

OPTIONS  ON  LIVE  CATTLE  FUTURES 

6001.  OPTIONS  CHARACTERISTICS.— 

E.  Position  Limits 

[1.  No  person  shall  ovm  or  control,  in 
any  one  contract  month,  more  than: 
900  futures  equivalent  long  calls, 
900  futures  equivalent  short  calls. 
900  futures  equivalent  short  puts. 


*  As  noted,  the  live  cattle  futures  conlraci  does 
not  currently  speci/y  a  speculative  poaitioo  foraU 
futures  contract  months  combined.  However,  as 
noted  above,  an  all-futures-combined  position  limit 
of  2.700  to  3.150  conlracls  is  implied  based  an  linit* 
applicable  lu  iodividaaJ  oaatrad  months  and  the 
number  of  contract  months  typically  listed  for 
trading  at  the  same  time. 


909  anderlying  fiitnres  contracts,  long  or 

short;  \ 

provided  that  far  anf<oosition  ia  excess 
of  450  futures  equivalent^ptions 
contracts  ia  any  one  of  tbl^bove 
categories  or  in  excess  of  45^&tures 
contracts,  the  excess  positioirmust  be 
part  of  intra-month  option/fatures  or 
option/opKons  spreads. 

2.  In  adifition.  no  person  rinll  own  or 
control,  in  all  contract  months 
combined,  more  than: 

2.000  futures  equivalent  Jong  calls. 
2.000  futures  oquhralent  short  cafls. 
2.000  letures  equivalent  long  puts. 
2,000  futures  equivalent  short  puts. 
provided  fliat.  for  any  position  in  excess 
of  1.000  futnres  equivalent  options 
contracts  in  any  «f  flw  above  categories 
the  excess  position  most  be  part  of  intra- 
monfli  or  inter-month  option/futures  or 
option/optioRS  spreads. 

3.  For  purposes  of  this  rde: 

a.  Tlie  futures  equivalency  of  an 
option  contract  is  the  previous  day's 
lOM  risk  factor  for  the  option  series. 

b.  A  spread  is  a  combination  trf 
options  or  of  options  and  underlying 
futures  for  which  the  sum  of  the  lOM 
risk  factors  is  zero,  where 

i.  the  lOM  risk  factor  for  a  long  futures 
contract  is  +1,  and  fer  a  short  futoies 
contract  is  —1. 

ii.  long  calk  and  short  puts  have 
positive  KM  risk  factors. 

iii.  short  oafla  aod  long  pats  have 
negative  lOM  risk  factors. 

4.  The  provisions  of  this  rale  take 
precedeaoe  over  the  non-spot  raondi 
provisions  of  Role  1S02.K.] 

No  person  shall  awn  or  control  a 
combination  of  options  and  underlying 
futures  that  exoeeds: 

1)  6,000  futures  equivalent  contracts  net 
on  the  same  side  of  the  market  in  all 
contract  months  combined 

2)  1.200  futures  equivalent  contracts  net 
on  the  Bome  side  of  the  market  in  any 
contract  month 

3)  3,600  €>ptioa  contracts  on  the  same 
side  of  the  market  ia  any  contract 
monA 

For  the  purpose  of  this  rule,  the 
futures  equivalence  of  an  option 
contract  is  1  times  the  previous  business 
day's  lOMrisk  factor  for  the  option 
series.  Also  for  purposes  of  this  rule,  a 
long  call  option,  a  short  put  option,  and 
a  long  underfyifig  futures  contract  are 
on  the  same  side  of  the  market; 
similarly,  a  short  call  option,  a  long  put 
option  and  a  short  underlying  futures 
contract  are  on  the  same  side  of  the 
market. 

FEEDER  CATTLE  FUTURES 

2302.  FUTURES  CALL.— 
E.  Position  Limits 


[A  person  shall  not  own  or  control 
more  dian  1,200  contracts  net  long  or  net 
short  in  all  contract  mondis  coml^ned. 
nor  more  than  800  contracts  in  any 
contract  month,  except  that  in  no  event 
shall  a  person  trwn  or  control  more  than 
300  contracts  in  die  spot  month  during 
the  last  10  days  of  trading.] 

No  person  shall  own  or  control  more 
than: 

1)  6,000  contracts  net  hag  or  short  in  all 
contract  months  combined 

2)  1,200  contracts  long  or  short  in  any 
contract  month 

3)  600  contracts  Jong  or  short  in  the  spot 
month 

4)  300  contracts  long  or  short  in  the  spot 
month  daring  the  last  ten  days  of 
trading 

except  as  provided  in  Rules  8301.E  and 
6301.G. 

OPTIONS  CW  FEEDER  CA  TTLE 
FUTURES 

6301.  OPTION  CHARACTERISTICS.— 

E.  Position  Limits 

[1.  No  person  shall  own  or  control,  in 
any  one  Contract  month,  more  than: 
1.200  fatnres  equivalent  k»^  calls. 
1,200  futures  equivalent  short  calls, 
1.200  futures  equivalent  long  puts, 
1.200  futures  equivalent  short  puts, 
1.200  underiying  futures  contracts,  long 

or  short. 

provided  that,  for  any  position  in  excess 
of  600  futures  equivalent  options 
contracts  in  any  one  of  the  above 
categories  or  in  excess  of  600  future 
contracts,  the  excess  position  must  be 
part  of  intra-month  option/futures  or 
option/ option  spreads. 

2.  In  addition,  commencing  on  the  first 
day  of  the  contract  month,  no  person 
shall  own  or  control  a  combination  of 
spot  month  options  and  spot  month 
underiying  futures  that  exceeds  900 
futures  equivalent  contracts  net  on  the 
same  side  of  the  market. 

3.  In  addition,  during  the  last  10  days 
of  trading,  no  person  shall  own  or 
control  a  combination  of  spot  month 
options  and  spot  month  underiying 
futures  that  exceeds  300  futures 
equivalent  contracts  net  on  the  same 
side  of  the  market 

4.  In  addition,  no  person  shall  own  or 
control,  in  all  contract  months 
combined,  more  than: 

2,000  futures  equivalent  long  calls. 
2,000  futures  equivalent  short  calls. 
2,000  futures  equivalent  long  puts, 
2,000  futures  equivalent  short  puts, 
provided  that,  for  any  position  in  excess 
of  1,000  futures  equivalent  options 
contracts  in  any  one  of  the  above 
categories  the  excess  position  must  be 
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part  of  intra-month  or  inter-month 
option/futures  or  option/option  spreads. 
5.  For  purpose  of  this  rule: 

a.  The  futures  equivalency  of  in 
option  contract  is  the  previous  day's 
lOM  risk  factor  for  the  option  soies. 

b.  A  spread  is  a  combination  of 
options  or  of  options  and  underlying 
futiu«s  for  which  the  sum  of  the  lOM 
risk  factors  is  zero,  where 

i.  the  lOM  risk  factor  for  a  long  futures 
contract  is  -fl,  and  for  a  short  futures 
contract  is  —1, 

ii.  long  calls  and  short  puts  have 
positive  lOM  risk  factors, 

iii.  short  calls  and  long  puts  have 
negative  lOM  risk  factors. 

e.  The  provisions  of  this  rule  take 
precedence  over  the  non-spot  month 
provisions  of  Rule  2302.E] 

No  person  shall  own  or  control  a 
combination  of  options  and  underlying 
futures  that  exceeds: 

1)  6,000  futures  equivalent  contracts  net 
on  the  same  side  of  the  market  in  all 
contract  months  conbined 

2)  1,200  futures  equivalent  contracts  net 
on  the  same  side  of  the  market  in  any 
contract  month 

3)  3,600  option  contracts  on  the  same 
side  of  the  market  in  any  contract 
month 

4)  600  futures  equivalent  contracts  net 
on  the  same  side  of  the  market  in  the 
spot  month;  and  300  futures 
equivalent  contracts  net  on  the  same 
side  of  the  market  in  the  spot  month 
during  the  last  ten  days  of  trading. 
For  the  purpose  of  this  rule,  the 

futures  equivalance  of  an  option 
contract  is  1  times  the  previous  business 
day's  lOM  risk  factor  for  the  option 
series.  Also  for  purposes  of  this  rule,  a 
long  call  option,  a  short  put  option,  and 
a  long  underlying  futures  contract  are 
on  the  same  side  of  the  market; 
similarly,  a  short  call  option,  a  long  put 
option,  and  a  short  underlying  futures 
contract  are  on  the  same  side  of  the 
market. 

LIVE  HOC  FUTURES 

1602.  FUTURES  CALL— 

E.  Position  Limits 

[A  person  shall  not  own  or  control 
more  than  1,500  contracts  net  long  or 
short  in  all  contract  months  combined 
nor  more  than  450  contracts  in  any 
contract  month,  except  as  provided  in 
Rules  eiOl.E.  and  eiOl.G.  and  except 
that  in  no  event  shall  he  own  or  control 
more  than  300  contracts  in  the  spot 
month.] 

No  person  shall  own  or  control  more 
than: 

1)  6,000  contracts  net  long  or  short  in  all 
contract  months  combined 

2)  IJOO  contracts  long  or  short  in  any 
contract  month 


3)  600  contracts  long  or  short  in  the  spot 

month 
except  as  provided  in  Rules  6101.E  and 
6101.G. 

OPTIONS  ONUVE  HOG  FUTURES 

6101.  OPTION  CHARACTERISTICS— 

E.  Position  Limits 

[1.  No  person  shall  own  or  control  in 
any  one  contract  month,  more  than: 
900  futures  equivalent  long  calls, 
900  futures  equivalent  short  calls, 
900  futures  equivalent  long  puts. 
900  futures  equivalent  short  puts, 
900  underlying  futures  contracts,  long  or 

short, 
provided  that  for  any  position  in  excess 
of  450  futiu«  equivalent  options 
contracts  in  any  one  of  the  above 
categories  or  in  excess  of  450  futures 
contracts,  the  excess  position  must  be 
part  of  intra-month  option/futures  or 
option/option  spreads. 

2.  In  addition,  no  person  shall  own  or 
control  in  all  contract  months  combined, 
more  than: 

2,000  futures  equivalent  long  calls, 
2,000  futures  equivalent  short  calls, 
2,000  futures  equivalent  long  puts, 
2,000  futures  equivalent  short  puts, 
provided  that  for  any  position  in  excess 
of  1,000  futures  equivalent  options 
contracts  in  any  one  of  the  above 
categories  the  excess  position  must  be 
part  of  intra-month  or  inter-month 
option/futures  or  option/option  spreads. 

3.  For  purposes  of  this  rule: 

a.  The  futures  equivalency  of  an 
option  contract  is  the  previous  day's 
lOM  risk  factor  for  the  option  series. 

b.  A  spread  is  a  combination  of 
options  or  of  options  and  underlying 
futures  for  which  the  sum  of  the  lOM 
risk  factors  is  zero,  where 

i.  the  lOM  risk  factor  for  a  long  futures 
contract  is  -f  1,  and  for  a  short  futures 
contract  is  —1, 

ii.  long  calls  and  short  puts  have 
positive  lOM  risk  factors, 

iii.  short  calls  and  long  puts  have 
negative  lOM  risk  factors. 

4.  The  provisions  of  this  rule  take 
precedence  over  the  non-spot  month 
provisions  of  Rule  1602.E.] 

No  person  shall  own  or  control  a 
combination  of  options  and  underlying 
futures  that  exceeds: 

1)  8,000  futures  equivalent  contracts 
net  on  the  same  side  of  the  market  in  all 
contract  months  combined 

2]  1,200  futures  equivalent  contracts 
net  on  the  same  side  of  the  market  in 
any  contract  month 

3)  3,600  option  contracts  on  the  same 
side  of  the  market  in  any  contract 
month 

For  the  purpose  of  this  rule,  the 
futures  equivalence  of  an  option 


contract  is  1  times  the  previous  business 
day's  lOM  risk  factor  for  the  option 
series.  Also  for  purposes  of  this  rule,  a 
long  call  option,  a  short  put  option,  and 
a  long  underlying  futures  contract  are 
on  the  same  side  of  the  market; 
similarly,  a  short  call  option,  a  long  put 
option,  and  a  short  underlying  futures 
contract  are  on  the  same  side  of  the 
market 

Additional  Information 

Other  materials  submitted  by  the 
CME  in  support  of  the  proposed 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1984)),  except  to  the 
extent  that  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145Ji  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
POL  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb,  Secretary. 
Commodi^^utures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  DC  20581,  by  January  26, 
1988. 

Issued  in  Washington.  DC  on  November  23, 
1987. 

|aanA.Wabb, 

Secretary  of  the  Commission. 

[FR  Dot  87-27321  Filed  11-25-87;  8:45  am) 

HUMQ  COOS  US1-01-M 


DEPARTMENT  OF  DEFENSE 
Office  Of  the  Secretary 

Renewal  of  DOD  Retirement  Board  of 
Actuariee 

Under  the  provisions  of  Public  Law 
92-463,  Federal  Advisory  Committee 
Act  notice  is  hereby  given  that  the  DOD 
Retirement  Board  of  Actuaries  has  been 
renewed  in  accordance  with  Public  Law 
98-44,  section  925. 

Linda  M.  Bynum. 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

November  20, 1987. 

(FR  Doc.  87-27260  Filed  11-25-87;  8:45  am) 

BiuiNa  coos  MtO-01-« 


Defence  Intelligence 
Advicory 
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AQENCV:  Office  of  the  Secretary.  DOD. 
ACnoM;  Notice  of  closed  m«<Pting 


summakt:  INireoant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pab.  L. 
92-463.  a«  araeaded  by  section  S  of  Pub. 
L.  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  die  DIA 
Scientific  Advisory  Committee  has  been 
rescheduled  from  17  November  1987  as 
follows: 

date:  Monday,  7  December  1987, 9:00 
a.m.  to  5:00  p.m. 

ADDRESS:  The  DIAC.  BoUiag  AFB, 

Washington,  DC. 

FOR  FURTHER  INFORMATKM  OONTACT: 

Lieutenant  Colonel  John  E.  Hatielid, 
USAF.  Executive  Secretary,  DLA 
Scientific  Advisory  Committee, 
Washington.  DC  20340-1328.  (202  373- 
4930). 

SUPPLEMENTARY  IMFOflMATIOM:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(lJ,  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on 
intelligence  support  systems. 
Linda  Bynam, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defease. 
November  30. 1987. 

(FR  Doc.  87-27261  Filed  l\-a&-W.  8:45  ab] 
BILLINC  CODE  3SM-tMi 


Advisory  Committee  on  integrated 
Long-Term  Strategy,  Meeting 

agency:  Office  of  the  Secretary.  DOD. 
ACTION:  Notice  of  Advisory  Committee 
Meeting. 

summary:  The  Advisory  Committee  on 
Integrated  Long-Term  Strategy  will  meet 
in  closed  session  on  5  December  1987  in 
Room  3E869,  The  Pentagon,  Washington. 
DC. 

The  mission  of  the  Advisory 
Committee  on  integrated  Long-Term 
Strategy  is  to  provide  the  Secretary  of 
Defense  and  the  Assistant  to  the 
President  for  National  Security  Affairs 
with  an  independent,  informed 
assessment  of  the  policy  and  strategy 
implications  of  advanced  technologies 
for  strategic  defense,  strategic  offense 
and  theater  warfare,  including 
conventional  war.  At  this  meeting  the 
Committee  will  bold  classified 
discussions  of  national  security  matters 
dealing  with  long  term  strategy  and 
policy. 

In  accordance  with  secticm  10(d)  of 
the  Federal  Advisory  Committee  Act 


Pub.  L  92-483.  as  amended  (U.S.C  App. 
U,  (1982)1.  it  has  been  determined  dnt 
this  Advisory  Cooontttee  meeting 
concerns  matters  listed  in  5  U.S.C 
552b(c)(lKlS82).  and  diat  accofdingly 
these  aaretings  wUI  be  dosed  to  the 
public. 
PatoicU  H.  IMmm. 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

November  19,  W87. 

(FR  Doc.  87-27262  Filed  11-25-87;  8:45  amj 

BILUMfi  CODE  3S10-01-W 


Defense  Science  Board  Task  Force  on 
Advanced  Naval  Warfare  Concepts; 
Meeting 

agency:  Office  of  the  Secretary.  DOD. 
ACTION:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Advanced  Naval  Warfare 
Concepts  will  meet  in  closed  session  on 
January  11-12, 1988  at  the  Center  for 
Naval  Analyses,  Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  examine  advanced  naval 
warfare  concepts  and  assess  relevant 
technology,  equipment,  and 
modernization  plans. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  II.  (1982)),  it  has  been  determined 
that  diese  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C 
552b(c)(l)  (1982),  and  that  acconlingly 
these  meetings  will  be  closed  to  the 
public. 

November  19, 1987. 
Linda  M.  Byimm, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
(FR  Doc.  87-27263  Filed  11-25-87;  8:45  am] 
BILUNQ  CODE  3S1IH)1-M 


DEPARTMENT  OF  EDUCATION 

National  Advisory  and  Coordinating 
Council  on  Bilingual  Education; 
Meeting 

AGENCY:  Education  Department. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 


Advisory  and  Coordinating  Council  on 
Bilingual  Education.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATES:  December  14  and  15. 1987,  9:15 
a.m.  until  5:00  p.m. 

The  meeting  will  be  conducted  at  the 
Grand  Hyatt  HoteL  1000  "H"  Street 
Washington,  DC  20001. 

FOR  FURTMBR  RWORHMTION  OONTACTt 
Anna  Maria  Farias,  Designated  Federal 
Official  Office  of  Bilingual  Education 
and  Minority  Language  Affairs, 
Reporter's  Building.  Room  421,  400 
Maryland  Avenue,  SW..  Washington. 
DC  20202  (202)  732-5063. 

supplememtaav  inrnhbation:  The 

National  Advisory  and  Coordinating 
Cooocil  on  Bilingual  Education  is 
established  under  section  752(a)  of  the 
the  Bilingual  Education  Act  (20  U.S.C 
3262).  NAOCBE  is  established  to  advise 
the  Secretary  of  the  Department  of 
Education  concerning  matters  arising  in 
the  administratioQ  of  Bilingual 
Education  Act  and  other  laws  effecting 
the  of  limited  English  proficient 
populations.  The  meeting  of  the  Council 
is  open  to  the  public. 

The  proposed  agenda  includes  the 
following: 

I  Roll  Call 

II  Approval  of  Minutes  of  Previous 
Meeting 

in  Introduction  of  Visitors 

IV  Presentation  of  Information  by 
OBEMLA  Director  or  Designee 

V  Presentation  of  information  by 
Members  of  General  Public  or 
Organization  on  Agenda  Items 
(Limited  to  5  minutes  per  person  from 
any  one  group) 

IV  Committee  Reports 
Vn  Old  Business 

VIII  New  Business 

IX  Meetings  of  Individual  Committees 

X  Reconvening  of  Council 
XII  Adjournment 

The  public  is  being  given  less  than  15 
days  notice  of  the  meeting  due  to  the 
unavailability  of  hotel  space  and  the 
lack  of  a  quorum. 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  Reporter's  Building.  Room  421, 
400  Maryland  Avenue.  SW., 
Washington.  DC  20202,  Monday  through 
Friday  from  9:00  a.m.-5:30  p.m. 


.. 
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Dated:  November  23, 19S7. 
Rudolph ).  Munis, 
Acting  Director.  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs, 
(FR  Doc  87-27300  Filed  ll-2S-e7: 8t45  am] 
I  COM  4M»«1-M 


DEPARTVENT  OF  ENERGY     | 

Anislant  Secretary  for  International 
Aftaira  and  Energy  Emergendee 

Propoeed  Subaequent  ArrangMnent; 


Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C  2180)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
pursuant  to  general  license  issued  by  the 
U.S.  Nuclear  Regulatory  Commission. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
authority  involves  approval  of  the 
following  sale: 

Contract  Number  S-IA-379,  for  the 
sale  of  7  kilograms  of  lithium  enriched  in 
the  isotope  lithium-e  to  the  Kyoto 
University  Research  Reactor  Institute. 
Tokyo,  Japan. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Date:  November  2a  1987. 
For  the  Department  of  Energy. 
Ga«ta }.  Biadloy,  Jr.. 
Principal  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 
[FR  Doc.  87-27338  Filed  11-25-87;  8:45  am] 


Republic  of  Germany,  for  use  as 
standard  reference  materiaL 

Contract  Number  S-JA-380,  for  the 
sale  of  445.2  grams  of  natural  uranium  to 
the  Seishim  Trading  Co.,  Ltd.,  Kobe. 
Japan,  for  use  as  standard  reference 
material. 

In  accordance  v«th  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  these 
subsequent  arrangements  will  not  be 
inimical  to  the  common  defense  and 
security. 

These  subsequent  arrangements  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Date:  November  2a  1987. 
For  the  Department  of  Energy. 
George  J.  Bradley,  Jr., 
Principal  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 
[FR  Doc.  87-27340  Filed  11-25-87;  8:45  am) 

■LUNG  COOC  MSO-OI 


UMI 


Propoeed  Subaequent  Arrangementa; 
Weal  Qermany  and  Japan 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of 
proposed  "subsequent  arrangements" 
pursuant  to  general  licenses  issues  by 
the  U.S.  Nuclear  Regulatory 
Commission. 

Hie  subsequent  arrangements  to  be 
carried  out  under  the  above-mentioned 
authority  involves  approval  of  the 
following  sales: 

Contract  Number  S-EU-929,  for  the 
sale  of  296.8  grams  of  natural  uranium  to 
Nukem,  GmbH,  Hanau.  the  Federal 


Office  of  Energy  Reeearch 

Energy  Research  Advisory  Board 
Educational  Panel;  Open  Meettoig 

Notice  is  hereby  given  of  the  following 
meeting: 
Name:  Education  Panel  of  the  Energy 

Research  Advisory  Board  (ERAB) 
Date  »  Time:  December  16-17. 1987, 8:30 

a.m.-5:00  p.m. 
Place:  Battelle  Memorial  Institute,  2030 

M  Street  NW.,  Suite  80a  Washington, 

DC  20036 
Contact-  William  L  Woodard, 

Department  of  Energy,  Office  of 

Energy  Research,  1000  Independence 

Avenue,  SW..  Washington.  DC  20585 

(202)  586-5787. 

Purpose  of  the  Parent  Board:  To 
advise  the  Department  of  Energy  (DOE) 
on  the  overall  research  and 
development  conducted  in  DOE  and  to 
provide  long-range  guidance  in  these 
areas  to  the  Department. 

Purpose  of  the  Panel:  The  purpose  of 
the  Panel  is  to  review  DOE's  activities 
with  the  education  community  to  ensure 
that  the  Department  is  playing  its  proper 
role  with  other  Federal  agencies  and  the 
private  sector  in  the  support  of  scientific 
and  technical  education  and  training. 

Tentative  Agenda: 

December  16, 1987 

8:30  a.m.  Panelists'  Discussion  of 

Meeting  Plans 
9:00  a.m.  Department  of  Education 
10:00  a.m.  Council  of  State  Science 

Supervisors 
11:00  a.m.  Open 


12:00  Noon  Lunch 

12:30  p.m.  Department  of  Energy's 
Follow-up  of  1983  study,  "An 
Assessment  of  the  Relationship 
between  the  Department  of  Energy 
and  Universities  and  Colleges" 

1:30  p.m.  Panel  Discussion 

4:50  pjn.  Public  Comment  (10  minute 
rule) 

5:00  p.m.  Adjourn 

December  17, 1987 

8:30  a.m.  Convene 

9.-00  a  jn.  Open 

10:00  a.m.  Science  Service,  Inc. 

11:00  a.m.  Brookhaven  National 
Laboratory 

12:00  Noon  Lunch 

12:30  p.m.  Open 

4:50  p.m.  Public  Comment  (10  minute 
rule) 

5:00  p.m.  Adjourn 
Public  Participation:  The  meeting  is 

open  to  the  public.  Written  statements 

may  be  filed  with  the  Panel  either  before 

or  after  the  meeting.  Members  of  the 

public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  William  Woodard  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderiy 
conduct  of  business. 

Minutes  of  the  Meeting:  Available  for 
public  review  and  copying  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC  on  November  19. 
1987. 

Chailos  E.  Cadiey. 

Deputy  Director,  Science  and  Technology 
Affairs,  Office  of  Energy  Research. 
[FR  Doc.  87-27339  Filed  11-25-67;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER8S-103-000  et  al.l 

Pacific  Gaa  A  Electric  Co.  et  al.; 
Electric  Rate  and  Corporate 
Regulation  Flllnga 

November  20. 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


r 
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1.  Pacific  Gas  &  Electric  Company 

IDockel  No.  ER88-103-000| 

Take  notice  that  on  November  16, 
1987.  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  proposed 
reductions  in  rates  due  to  the  Tax 
Reform  Act  of  1986. 

The  reductions  were  made  pursuant  to 
§  35.27  of  the  Commission's  Regulations, 
established  in  FERC  Order  No.  475. 
Reductions  were  made  for  the  following 
FERC  Rate  Schedule  Numbers: 

FERC  No.  53,  City  and  County  of  San 
Francisco 

FERC  No.  72.  Sierra  Pacific  Power 
Company 

FERC  No.  75.  Calaveras  Public  Power 
Agency 

FERC  No.  76.  Tuolumne  Public  Power 
Agency 

FERC  No.  82.  Sacramento  Municipal  Utility 
District 

FERC  No.  84,  Northern  California  Power 
Agency 

FERC  No.  88.  Sacramento  Municipal  Utility 
District 

FERC  No.  89,  Shasta  Dam  Public  Utility 
District 

FERC  No.  91.  Sacramento  Municipal  Utility 
District 

FERC  No.  91,  Northern  California  Power 
Agency  and  City  of  Santa  Clara 

FERC  No.  92.  California  Department  of 
Water  Resources 

FERC  No.  93.  California  Department  of 
Water  Resources 

FERC  No.  94,  California  Department  of 
Water  Resources 

FERC  No.  100.  California  Department  of 
Water  Resources 

FERC  No.  R-l.  City  of  Redding 

Copies  of  this  filing  were  served  upon 
all  that  affected  customers  as  well  as 
the  California  Public  Utilities 
Commission. 

Comment  date:  December  7, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Company  of  Oklahoma 

(Docket  No.  ER88-100-000| 

Take  notice  that  on  November  13, 
1987,  Public  Service  Company  of 
Oklahoma  (PSO)  tendered  for  filing,  to 
become  effective  July  1, 1987,  reduced 
rates  for  transmission  service  and  for 
sales  of  supplemental  capacity  and 
energy  to  the  Oklahoma  Municipal 
Power  Authority  (OMPA).  PSO  seeks  an 
effective  date  of  July  1, 1987.  The 
decreased  rates  refiect  the  impact  of  the 
lowered  Federal  coprorate  income  tax 
rate  enacted  by  the  Tax  Reform  Act  of 

1986.  Had  the  proposed  rate  been  in 
effect  for  the  12  months  ended  June  30. 

1987,  PSO  would  have  collected 
approximately  $451,500  less  in  revenues 
from  OMPA  in  such  period. 

Comment  date:  December  7. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Yankee  Atomic  Electric  Company 

[Docket  No.  ERBO-569-003| 

Take  notice  that  on  October  27, 1987, 
Yankee  Atomic  Electric  Company 
(Yankee)  tendered  for  filing  its  response 
to  a  data  request  of  the  Commission's 
staff  dated  September  10. 1987.  Yankee 
states  that  the  response  provides  the 
information  requested  in  support  of  the 
Refund  Reports  made  by  Yankee  on 
June  24. 1987  and  November  21. 1986. 
both  filed  in  compliance  with  the 
Commission's  letter  order  issued  May 
28. 1981  in  ER8O-569-000. 

Comment  date:  December  7, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pacific  Power  &  Light  Company,  an 
assumed  business  name  of  PacifiCorp 

(Docket  No.  ER88-104-000{ 

Take  notice  that  on  November  16. 
1987.  Pacific  Power  &  Light  Company,  an 
assumed  business  name  of  PacifiCorp, 
tendered  for  filing,  in  accordance  with 
§  35.30  of  the  Commission's  Regulations. 
Pacific's  Revised  Appendix  1  for  state  of 
Washington  and  Bonneville  Power 
Administration's  (Bonneville) 
Determination  of  Average  System  Cost 
(ASC)  for  the  state  of  Washington 
(Bonneville's  Docket  No.  5-A2-8701). 
The  Revised  Appendix  1  calculates  the 
ASC  for  the  state  of  Washington 
applicable  to  the  exchange  of  power 
between  Bonneville  and  Pacific. 

Pacific  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  this  rate  schedule  to  become 
effective  March  19. 1987.  which  it  claims 
is  the  date  of  commencement  of  service. 

Copies  of  the  filing  were  supplied  to 
Bonneville,  the  Washington  Utilities  and 
Transportation  Commission  and 
Bonneville's  Direct  Service  Industrial 
Customers. 

Comment  date:  December  7, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northern  States  Power  Company 

(Docket  No.  ER88-102-000J 

Take  notice  that  on  November  13, 
1987.  Northern  States  Power  Company,  a 
Wisconsin  corporation  (NSPW). 
tendered  for  filing  a  new  wholesale 
electric  service  agreement,  dated 
November  25. 1986,  and  Amendment  No. 
1  thereto  dated  June  17, 1987,  between 
NSPW  and  the  Village  of  Cadott. 
Wisconsin  (Village).  NSPW  states  that  it 
currently  serves  the  Village  under  a 
wholesale  sen-ice  agreement  dated 
April  19, 1976.  which  agreement  will  be 
terminated  upon  the  effective  date  of  the 
November  25. 1986  agreement.  NSPW 
further  states  that  this  filing  does  not 
propose  any  changes  in  rate  currently  in 


effect  for  NSPW's  wholesale  service  to 
Village. 

Finally.  NSPW  has  requested  that  the 
new  agreement,  as  amended,  be 
permitted  to  become  effective  60  days 
from  the  date  on  which  the  Commission 
received  the  new  agreement  for  filing. 

Comment  date:  December  7, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Sierra  Pacific  Power  Company 

(Docket  No.  ERBfl-IOl-OOOj 

Take  notice  that  on  November  13, 
1987.  Sierra  Pacific  Power  Company 
(Sierra)  of  Reno.  Nevada,  tendered  for 
filing  rate  reductions  to  its  wholesale 
firm  power  and  firm  wheeling  customers 
pursuant  to  Order  No.  475  in  Docket  No. 
RM87-4-O00.  Rate  Changes  Relating  to 
Corporate  Income  Tax  Rates  for  Public 
Utilities.  Pursuant  to  Order  No.  475. 
Sierra  requests  July  1, 1987  as  the 
effective  date  for  the  proposed  rate 
reductions. 

Comment  date:  December  7, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NW.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Acting  Secretary. 
(FR  Doc.  87-27247  Filed  11-25-87:  8:45  am) 

BILUNG  COOC  8717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3295-81 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


45380 


Federal  Register  /  Vol.  52.  No.  228  /  Friday.  November  27.  1987  /  Notices 


summary:  Section  3507laK2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501  et  seg.]  requires  the  Agency 
to  publish  in  the  Federal  Register.a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  ICR  describes  the  nature  of 
the  solicitation  and  the  expected  impact, 
and  where  appropriate  includes  the 
actual  data  collection  instrument  The 
following  ICRs  are  available  for  review 
and  comment. 

FOR  FURTHER  INFORMATION  CONTACT 
Carla  Levesque  at  EPA.  (202)  382-2740 
(FTS  382-2740). 
SUPPLEMENTARY  INFORMATION: 

Office  of  PoKcy.  Planning  and 
Evaluation 

Title:  Commercial  Hazardous  Waste 
Industry  Survey.  (EPA  ICR  *  1433). 

Abstract:  Selected  Commercifd 
hazardous  waste  firms  provide 
information  about  their  waste 
management  activities,  e.g..  capacity  to 
perform  incineration,  types  of  services 
they  perform,  areas  of  expansion  and 
decline,  etc.  EPA  uses  these  data  to 
make  regulatory  decisions  that  promote 
the  use  of  specific  technologies. 

Respondents:  18  Commercial  Hazardous 

Waste  Firms 
Estimated  Annual  Burden:  180 
Frequency  of  Collection:  Annually. 

***** 

Comments  on  the  abstract  on  this 
notice  may  be  sent  to: 
Carla  Levesque.  U.S.  Environmental 

Protection  Agency,  Office  of  Standard 

and  Regulations  (PM-223). 

Information  and  Regulatory  System 

Division.  Information  Policy  Branch. 

401  M  Street  SW..  Washington.  DC 

20460 

and 
Nicolas  Garcia,  Office  of  Management 

and  Budget,  Office  of  Information  and 

Regulatory  Affairs.  New  Executive 

Office  Building  (Room  3019).  726 

Jackson  Place  NW..  WashJngjton,  DC 

20503. 

Dale:  November  6. 1987. 
Daniel ).  Fioiino.  ' 

Director,  tn formation  Regulatory  Systems 
Division. 

|FR  Doc.  87-27303  Filed  11-25-87;  «.45  am] 
WLUNG  cooc  tsw-sa-m 
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(FRC-3296-11 

Science  Advisory  Board,  Clean  Air 
Scientific  Advisory  Committee;  Open 
Meeting  December  14-15, 1987 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 
notice  is  hereby  given  of  a  public 
meeting  of  the  Clean  Air  Scientific 
Advisory  Committee  (CASAC)  of  the 
Environmental  Protection  Agency's 
(EPA)  Science  Advisory  Board.  The 
meeting  will  be  held  December  14-15, 
1987.  from  9:00  a.m.  to  5:00  p.m..  at  the 
Howard  Johnson's  National  Airport 
Hotel.  Dominion  1  Conference  Room. 
2650  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202. 

Purpose:  The  purpose  of  this  meeting 
is  to  allow  the  Committee  to  review  and 
provide  its  advice  to  the  Agency  on  the 
November  1987  draft  staff  paper  for 
ozone  [Review  of  the  National  Ambient 
Air  Quality  Standards  for  Ozone: 
Preliminary  Assessment  of  Scientific 
and  Technical  Information),  and  its 
associated  analyses.  The  purpose  of  the 
staff  paper  is  to  evaluate  and  interpret 
the  most  relevant  scientific  and 
technical  information  reviewed  in  the 
criteria  document  (last  reviewed  by 
CASAC  in  April  1986)  in  order  to  better 
specify  the  critical  elements  which  the 
EPA  staff  believes  should  be  considered 
in  any  possible  revisions  to  the  national 
ambient  air  quality  standards  (NAAQS) 
for  ozone.  This  document  is  intended  to 
help  bridge  the  gap  between  the 
scientific  review  contained  in  the  air 
quality  criteria  document  for  ozone  and 
the  judgments  required  of  the 
Administrator  in  setting  ambient 
standards  for  ozone.  The  Committee  will 
consider  presentations  from  Agency 
staff  and  the  interested  public  prior  to 
making  recommendations  to  the 
Administrator. 

The  Committee  will  also  receive  an 
overview  of  recent  ozone  research,  a 
status  report  on  the  schedules  for 
upcoming  criteria  pollutant  reviews,  and 
an  update  on  the  Agency's  response  to 
the  November  1985  CASAC  report  on 
the  NAAQS  process. 

Copies  of  Uie  November  1987  draft 
staff  paper  and  its  associated  analyses 
are  available  from  Dr.  David  McKee. 
U.S.  EPA.  Office  of  Air  Quality  Planning 
and  Standards  (OAQPS).  MD-12. 
Research  Triangle  Park,  North  Carolina 
27711.  Commercial:  (919)  541-5288;  (FTS: 
629-5288).  Written  comments  on  the 
draft  staff  paper  will  be  accepted 
through  February  15. 1988.  Comments 
should  be  sent  to  Dr.  McKee  at  the 
previous  address. 

FOR  FURTHER  INFORMATION  CONTACT. 
Any  member  of  the  public  wishing 


further  information  concerning  the 
meeting  should  contact  Mr.  Robert 
Flaak.  Executive  Secretary.  Clean  Air 
Scientific  Advisory  Committee 
(CASAC).  Science  Advisory  Board  (A- 
101-F).  U.S.  Environmental  Protection 
Agency.  Washington.  DC  20460. 
Telephone  (202)  382-2552;  (FTS  383- 
2552).  Persons  wishing  to  make  brief 
oral  presentations  at  the  meeting  are 
reminded  that  availability  of  time  for 
presentations  will  be  limited  due  to  the 
busy  agenda.  Such  person  must  contact 
Mr.  Flaak  no  later  than  the  close  of 
business  on  December  10, 1987  in  order 
to  reserve  space  on  the  agenda. 
Teity  F.  Yosia, 
Director,  Science  Advisory  Board. 

Dale:  November  18, 1987. 
|FR  Doc.  87-27304  Filed  11-25-87:  8:45  am) 
MLUNQ  COOE  SSaO-SO-M 


[ER-FRL-3296-2] 


Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
filed  November  16. 1987  Through 
November  20. 1987  Pursuant  to  40  CFR 
1506.9. 

EIS  Na  870418.  FSuppl.  BLM.  TX.  All 
American  Crude  Oil  Pipeline  Project, 
Construction  and  Operation.  Texas 
Extension,  Due:  December  28. 1987. 
Contact:  William  Haigh  (714)  351- 
6428. 
EIS  No.  870419,  Report,  COE,  OH.  Logan 
Local  Flood  Protection  Project. 
Implementation,  Hocking  County, 
Contact:  John  Wright  (513)  684-«206. 
EIS  No.  870420.  Final.  COE.  FL  Port 
Everglades  Expansion,  Construction 
and  Fill  Placement  in  the  U.S.  and 
Contiguous  Wetlands.  Broward 
County.  Due:  December  28. 1987. 
Contact:  Dan  Malanchuk  (904)  791- 
1689. 
EIS  No.  870421.  Final.  BLM.  CO. 
Glenwood  Springs  Resource  Area, 
Wilderness  Recommendations. 
Designation  or  Nondesignation.  Due: 
December  28, 1987,  Contact:  James 
Owings  (303)  945-2341. 
EIS  No.  870422.  Final,  FHW.  FL, 
Northwest  Hillsborough  Expressway 
Construction.  1-275  to  F1^597/Dale 
Mabry  Highway.  Hillsborough 
County.  Due:  December  28. 1987. 
Contact:  Dennis  Luhrs  (813)  874-3368. 
EIS  No.  870423.  Draft,  COE.  ND,  Souris 
Basin  Flood  Control  Project.  Storage 
of  Floodwater  in  Saskatchewan  and 
Construction  of  Compatible  Lake 
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Darling  Project  Features.  Souris  River, 
Due:  January  11. 1988.  Contact: 
Charles  Workman  (612)  725-7745. 

EIS  No.  870424,  Final,  SFW,  AK,  Innoko 
National  Wildlife  Refuge, 
Comprehensive  Conservation 
Management  Plan,  Wilderness 
Review.  Due:  December  28, 1987. 
Contact:  William  Knauer  (907)  78ft- 
3399. 

EIS  No.  870425, 1  inal.  SFW.  AK.  Yukon 
Flats  National  Wildlife  Refuge 
Comprehensive  Conservation  Plan. 
Wilderness  Review.  Due:  December 
28. 1987.  Contact:  William  Knauer 
(907)  786-3399. 

EIS  No.  870426.  Final,  MMS.  AK,  1988 
Chukchi  Sea  Outer  Continental  Shelf 
(OCS)  Oil  and  Gas  Sale  No.  109. 
Leasing.  Due:  December  28, 1987. 
Contact:  Ray  Emerson  (907)  261-4080. 

EIS  No.  870427,  Report.  COE.  PA.  Grays 
Landing  Lock  and  Dam  Navigation 
Improvements,  Updated  Information, 
Monongahela  River.  Green  and 
Fayette  Counties,  Contact:  James 
Purdy  (412)  644-6844. 

Amended  Notices: 

EIS  No.  870372,  Final.  COE.  OH. 
Ashtabula  Harbor  Dredging  and 
Confinement  of  Polluted  Sediments, 
Ashtabula  County,  Due:  December  4, 

1987,  Published  FR  10-30-87— Review 
period  extended. 

EIS  No.  870405,  Draft.  AFS,  WA,  OR. 
Umatilla  National  Forest.  Land  and 
Resource  Management  Plan,  Due: 
February  26, 1988,  Published  FR  11- 
13-87 — Review  period  refiled. 

EIS  No.  870403,  Draft.  AFS.  OR.  Fremont 
National  Forest.  Land  and  Resource 
Management  Plan,  Due:  January  11. 

1988,  Published  FR  11-13-87— Review 
period  refiled. 

Dated:  November  24, 1987. 
Richard  E.  Sanderson, 

Director.  Office  of  Federal  Activities. 
[FR  Doc.  87-27368  Filed  11-25-87;  8:45  am] 

BILUNG  CODE  CS60-S(Hi 


(ER-FRL-3296-3] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  16, 1987  through 
November  20. 1987  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5075/76. 

An  explanation  of  the  ratings  assigned 
tc  draft  environmental  impact 


statements  (EISs)  was  published  in  FR 
dated  April  14. 1987  (52  FR  13749). 

Draft  EISs 

ERP  No.  D-COE-E32066-GA,  Rating  3, 
Savannah  Harbor  Comprehensive 
Study  and  Harbor  Deepening, 
Implementation,  Chatman  County. 
GA. 


Summary: 

EPA  has  determined  that  the 
document  does  not  adequately  address 
potentially  significant  long-term 
environmental  consequences  of  the 
channel  deepening  proposal.  EPA  has 
major  reservations  concerning  the 
disposal  of  dredged  material  over  the 
life  of  the  project.  A  rating  of  3  or 
"inadequate  was  assigned  and  it  was 
suggested  that  the  draft  EIS  be 
supplemented  or  revised  to  address 
these  issues. 

ERP  No.  D-FHW-F40293-IN.  Rating  E02. 
East  Unit  Access  Road  Construction. 
1-94  to  US  12.  US  12  Relocation. 
LaPorte/Porter  County  Line  to  US  12 
Intersection  near  Sheridan  Avenue. 
Funding.  404  Permit,  Michigan  City. 
Porter  and  LaPorte  Counties.  IN. 

Summary: 

EPA's  objections  to  the  document 
relate  to  potential  impacts  upon 
wetlands  and  the  fact  that  all 
practicable  alternatives  were  not 
assessed.  EPA's  major  objection  regards 
the  direct  project  impacts  upon  wetlands 
and  potential  wetland  impacts  due  to 
future  secondary  development  the  East 
Unit  Access  Road  may  encourage. 
ERP  No.  D-IBR-J2801&-UT.  Rating  E02. 

Weber  Basin  Project,  Wiliard 

Reservoir  Water  Use  Change, 

Irrigation  to  Municipal  and  Industrial 

Water  Supply  Conversion. 

Implementation,  Davis  and  Weber 

Counties.  UT. 

Summary: 

EPA's  major  concern  is  the  resolution 
of  apparent  confiicts  of  some  of  the 
alternatives  with  the  warm  water 
aquatic  life  beneficial  use  established  by 
State  water  qualifty  life  standards  for 
the  reservoir.  Reconciliation  of  water 
quality  needs  and  allocations  was 
encouraged.  Additional  discussion  of 
consequences  to  other  water  use 
organizations  in  the  area  was  suggested. 

Final  EISs 

ERP  No.  F-AFS-I820ia-MT.  Helena 
National  Forest,  Noxious  Weed 
Control  Program.  Implementation, 
Broadwater,  Lewis  and  Clark. 
Jefferson.  Meagher  and  Powell 
Counties,  MT. 


Summary: 

The  document  largely  addressed  the 
comments  submitted  on  the  draft  EIS. 
EPA  suggests  participation  by 
appropriate  EPA  and  Department  of 
Agriculture  staff  during  the  first  annual 
review  by  the  Helena  National  Forests 
Integrated  Pest  Management  Working 
Group. 

ERP  No.  F-BLM-K61067-NV,  Schell 
Resource  Area,  Wilderness  Study 
Areas,  Wilderness  Recommendations, 
Designation,  Ely  District.  Nye,  White 
Pine  and  Lincoln  Counties.  NV. 

Summary: 

EPA  supports  BLM's  decision  to 
designate  identified  lands  as  part  of  the 
National  Wilderness  System. 
ERP  No.  F1-BLM-K65070-NV, 
Shoshone-Eureka  Area,  Wilderness 
Recommendations,  Designation  or 
Nondesignation.  Antelope.  Roberts, 
and  Simpson  Park  WSAs:  Battle 
Mountain  District,  Nye.  Lander  and 
Eureka  Counties.  NV. 

Summary: 

EPA  supports  BLM's  decision  to 
designate  the  identified  lands  as  part 
of  the  National  Wilderness  System. 

ERP  No.  F1-BLM-L70000-00,  Jarbidge 
Resource  Area,  Wilderness  Study 
Areas,  Wilderness  Recommendations. 
Designation.  Elmore  and  Owyhee 
Counties.  ID. 

Summary: 

Review  of  the  final  EIS  has  been 
completed  and  the  project  found  to  be 
satisfactory. 
ERP  No.  F-BLM-L70007-ID.  Pocatello, 

Resource  Area.  Resource 

Management  Plan,  Implementation. 

Banncock,  Bear  Lake,  Bingham, 

Bonneville,  Caribou,  Franklin  and 

Power  Counties.  ID 

Sununary: 

Review  of  the  final  EIS  has  been 
completed  and  the  project  found  to  be 
satisfactory. 

ERP  No.  F-COE-D39022-WV.  Kanawha 
River  Navigation  Study.  Winfield 
Locks  and  Dam,  Lock  Replacement, 
Implementation.  Putnam  County.  WV 

Summary: 

EPA  finds  thai  the  document 
satisfactorily  addressed  most  of  the 
concerns  presented  in  our  draft  EIS 
comments.  EPA  continues,  however,  to 
be  concerned  about  the  disposal  of 
dioxin-contaminated  sediment.  EPA 
anticipates  further  involvement  with  the 
Huntington  Corps  of  Engineers  and  the 
West  Virginia  Department  of  Natural 
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Resources  in  achieving  a  suitable 

resolution. 

ERP  No.  F-ICC-D53006-0a  Georgetown 
Subdivision  (Docket  No.  AB-19)  (Sub- 
No.  112)  Rail  Line  Abandonment. 
Milepost  a23  to  Milepost  10.96, 
License,  Montgomery  County.  MD  and 
the  District  of  Columbia. 

Summary: 

EPA  has  concluded  its  review  of  the 
final  EIS  and  believes  that  there  remain 
a  number  of  issue*  which  have  not  been 
fully  addressed.  EPA  has  requested 
further  contact  on  surface  water 
impacts,  sediment  control,  and  noise/air 
quality  issues. 

ERP  Na  F-MMS-L(tt014-AK,  198« 
Beaufort  Sea  Outer  Continental  Shelf 
(OCS)  Oil /Gas  Sale  No.  97.  Lease 
Offering,  Beaufort  and  Chukchi  Seas. 
AK. 

Summary: 

EPA  expressed  environmental 
concerns  with  the  proposed  action. 
EPAs  major  concern  involves  the 
potential  adverse  effects  on  endangered 
bowhead  whales  resulting  from  the  full 
scope  of  activities  associated  with 
leasing  (exploration,  development,  and 
production).  The  Biological  Opinion  for 
this  project  indicated  that  there  was  a 
likelihood  of  jeopardy  to  the  bowhead 
whale  population  from  development  and 
production  activities.  Recently 
completed  industry-funded  studies  of 
the  effects  of  drilling  noise  and  support 
activities  on  migrating  whale  were  not 
made  available  in  the  final  EIS. 
ERP  No.  F-NPS-K61086-CA.  Sequoia- 
Kings  Canyon  National  Parks.  Grant 
Grove  and  Redwood  Mountain  Areas, 
Development  and  Use. 
Implementation.  Fresno  and  Tulare 
Counties.  CA. 

Summary: 

Review  of  the  Rnal  EIS  has  been 
completed  and  the  project  found  to  be 
satisfactory. 

ERP  No.  F-UMT-H54000-00.  St.  Louis 
Light  Rail  Transit  Project.  St.  Louis 
Central/Airport  Corridor  Alternatives 
Analysis,  Improvements,  Major 
Transit  Capital  Investments,  St.  Louis 
County,  MO  and;  East  St.  Louis  and 
St.  Clair  Countie,  IL. 

Summary: 

EPA's  concerns  with  the  draft  EIS 
have  been  adequately  addressed.  EPA 
has  no  objections  to  implementation  of 
the  project  as  planned.  (Note — ^This 
sununary  should  have  appeared  in  the 
10-20-67  FR  Notice.) 
ERP  No.  FS-USA-GllOlO-00,  Binary 

Chemical  Munition  Program,  QL  and 


DC  Production  Facilities,  Site 
Selection,  Operation  and 
Construction.  Vermillion  County.  IN, 
Colbert  County.  AL.  Jefferson  and 
Phillips  Counties,  AR.  and  Calcasieu 
County,  LA. 

Sununary: 

EPA  believes  the  document 
satisfactorily  addresses  those  areas 
within  our  jurisdiction  and  expertise. 

Dated:  November  23, 1987. 
Richard  E.  Sanderson, 
Director.  Office  of  FederaJ  Activities. 
(FR  Doc  27389  Filed  11-25-87; »«  am) 
■iLUNG  CODE  aaio-so-ii 


7.  For  further  information  please 
contact: 

Chairmaii  ]Jl  Flaherty.  (212)  9W-2213 
Designated  Federal  Bnplc^ee.  William 

Ha8singer.(202k«aa^480 

Federal  Communications  Commission. 

William  ].  Tiicarico, 

Secretary. 

(FR  Doc  87-27380  Filed  11-25-87:  8:45  am) 
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FEDERAL  COKMHUHICATIONS 
COMMISSION 

Advisory  Committee  on  Advanced 
Television  Service;  Meeting 

1.  The  Planning  Subcomwittee  of  the 
Advisory  Committee  on  Advanced 
Television  Service  will  hold  its  first 
meeting  on:  December  4, 1987, 9:30  a.m., 
1919  M  Street.  NW..  Washing«OB.  DC 
20554,  Room  856. 

2.  The  purpose  of  this  meeting  is  to 
organize  the  structure  and  work  of  the 
Planning  Subcommittee. 

3.  A  sununary  of  the  agenda  follows: 

a.  Introductory  remarks 

b.  Administrative  matters  including 
procedural  rules  and  organization 

c.  Objectives  and  workplan  of 
Subcommittee 

d.  Scope  and  objectives  of  working 
parties 

e.  Preliminary  discussion  of  elevation  of 
advanced  television  systems 

f.  Other  business 

g.  Date  and  location  of  next  meeting 

4.  This  meeting  is  open  to  the  public 

5.  Interested  parties  may  submit 
written  statements  at  the  time  of  the 
meeting.  Oral  statements  and  discussion 
will  be  permitted  under  the  direction  of 
the  Subcommittee  Chairman. 

6.  The  parent  Advisory  Committee  is 
required  to  submit  a  major  report  to  the 
Federal  Communications  Commission 
by  May  17, 1988.  To  do  that  the 
Committee  must  perform  extensive 
studies  and  analyses  on  the  provision  of 
television  service  in  the  United  States 
and  pending  developments  in 
technology.  The  work  of  the  Planning 
Subcommittee  will  form  a  major  and 
essential  element  of  that  effort.  Because 
of  the  size  of  the  task  and  the  extremely 
short  time  frame  within  which  the 
Committee  has  to  act,  we  find  it 
necessary  to  schedule  the  first  meeting 
of  the  Planning  Subcommittee  with  less 
than  15  days  notice. 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  tlie  Office  of 
Management  and  Budget  for 
Clearanee 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 
Type:  Extension  of  3067-0181 
Title:  Survey  of  Contractor  Responsibility 
AbstracU  The  survey  will  be  used  to  collect 
fiaancial  and  historical  information  on 
prospective  contractors.  The  information 
win  enable  FEMA's  Contracting  Officer  to 
make  a  determination  of  responsibility  in 
order  to  award  mobile  home  set-up 
contracts  during  PresidenHaHy  declared 
disasters  and  »i..~ign»sis» 
Type  of  Respondents:  Businesses  or  other  for- 
profit  small  businesses  or  organisations 
Number  of  Respondents:  300 
Burden  Hours:  A90 

Frequency  of  Recordkeeping  or  Reporting: 
On  occasion. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley.  (202)  646-2624.  500 
C.  Street  SW..  Washington,  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult,  (202)  395-7231.  Office 
of  Management  and  Budget  3235  NEOB, 
Washington,  DC  20503  within  two 
weeks  of  this  notice. 

Date:  November  23. 1987. 
Wesley  C.  Moore, 

Director.  Office  of  Administrative  Sapport. 
[FR  Doc.  87-27250  Filed  11-25-87;  8:45  am) 

BILLING  CODE  671»-31-« 


Agency  Information  Collection 
Submitted  to  the  Offlcsef 
Management  and  Budget  for 
Clearance 


The  Federal  Emergency  Management 
Agency  (FEMA.),  baa  submitted  to  t^ 
Office  of  Management  and  Budget  the 


following  information  collection 

package  for  dearance  in  accordance 

with  the  Paperwork  Reduction  Act  (44 

U.S.C.  Chapter  35). 

Type:  Revision  of  9067-0146 

Title:  State  Aministrative  Plan  for  Individual 
and  Famfly  Grant  Program 

Abstract  The  Governor  is  required  by  law  to 
administer  the  Individaal  and  Family  Grant 
Program,  and  FEMA  is  required  to  publish 
regulatioos  and  procedures.  FEMA  canies 
out  its  roles  by  requiring  a  State  plan  be 
adopted  to  conform  to  the  regulations  while 
allowing  individual  State  procedural 
variations. 

Type  of  Respondents:  State  and  local 
governments 

Number  of  Respondents:  56 

Burden  Hours:  168 

Frequency  of  Recordkeeping  of  Reporting: 
Annually:  Other— when  a  disaster  is 
declared. 

Copies  of  the  above  information 
collection  request  and  siqiporting 
documentation  can  be  obtained  by 
calling  or  writing  Ae  FEMA  Clearance 
Officer.  Linda  Shiley,  (282)  646-2624,  SCO 
C  Street.  SW„  Washington.  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult  (202)  395-7231,  Office 
Management  and  Budget  3235  NEOB, 
WasMngton.  DC  20503  within  two 
weeks  of  this  notice. 

Date:  November  23, 1987. 
Wesley  C  Moora. 

Director.  Off  ice  of  Administrative  Support 
[VK  Doc.  87-27251  Filed  11-25-87;  8:45  am] 

BILUNO  COOE  S71S-21-M 


Agency  Information  Collecdon 
Subnmted  to  ttie  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 
Type:  New  Survey 
Title:  Temporary  Housing  IHist-Assistance 

Survey 
Abstract:  Recipients  of  temporary  housing 
assistance  will  complete  the  survey  to 
document  how  monies  received  from 
FEMA  are  being  used.  FEMA  will  use  this 
survey  to  evaluate  whether  it  is  effective  in 
providing  timely  and  adequate  assistance 
to  victims  of  Presidentially  declared  major 
disasters  and  emergencies;  to  determine  if 
disaster  victims'  temporary  housing  needs 
are  being  met;  and  to  identify  disaster 
victims'  needs  for  continuing  rent 
assistance 
Type  of  Respondents:  Individuals  or 
households 


Number  of  Respondents:  MM 
Burden  Hours:  1,000 

Frequency  of  RecorAeeping  or  Reporting: 
On  occasion. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley.  (202)  e4ft-2824.  SCO 
C  Street  SW..  Washington.  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult  (202)  305-7231.  Office 
of  Management  and  Budget  3235  NEOB. 
Washington,  DC  20503  within  two 
weeks  of  this  notice. 

Date:  November  23, 1987. 
Wesley  C  Moon, 

Director,  Off  ice  of  Administrative  Support 

[FR  Doc.  87-27252  Filed  11-25-87: 8:46  am] 
MLUNQ  COM  SnS4VH 


FEDERAL  MARITIME  COMMISSION 
Agreement  FHed 

The  Federal  Maritime  Commisuoa 
hereby  gives  notice  of  the  filing  of  the 
follo«ving  agreement  punuant  to  section 
5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325,  Interested  parties 
may  submit  comments  on  eadi 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Ragistar  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-010901-001. 
Title:  Galveston  Wharves  Terminal 
Agreement 
Parties: 

Board  of  Trustees  of  the  Galveston 

Wharves 
Del  Monte  Fresh  Fruit  Company 

Synopsis:  The  proposed  agreement 
modifies  the  volume  incentive 
provisions  of  the  basic  agreement  adds 
reefer  truck  parking  spaces  and 
equipment  to  the  agreement,  and 
provides  for  two  renewal  periods  of  five 
years  each. 

By  Order  of  the  Federal  Maritime 
ConunissioR. 


Dated:  November  23, 1987. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc.  87-27314  Filed  11-25-87;  8:45  am] 

MLUNQ  COM  •73(M)1-lt 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Reeourcee  and  Services 
Administration 

Annual  Ref>ort  of  Federal  Advisory 


Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L  92-463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration 
Federal  Advisory  Committees  have  been 
filed  with  the  Library  of  Congress: 

National  Advisory  Council  on  Healdi 
Professions  Education. 

National  Advisory  Council  on  Nurse 
Training. 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room.  Room  1026.  Thomas 
Jefferson  Buihhng,  Second  Street  and 
Independence  Avenue,  SE..  Washington. 
DC  or  weekdays  between  9:00  am.  and 
4:30  pm.  at  the  Department  of  Health 
and  Human  Services,  Department 
Library,  HHS  North  Building.  Room  G- 
400, 330  Independence  Avenue.  SW.. 
Washington.  DC  telephone  (202)  245- 
6791.  Copies  may  be  obtained  fi*om: 

Mr.  Robert  Belsley,  Executive 
Secretary,  National  Advisory  Council  on 
Healdi  Professions  Education,  Room 
BC-22.  ParUawn  Building.  5600  Rshers 
Lane,  Rockville,  Maryland  20657, 
Telephone  (301)  443-6860. 

Dr.  Mary  S.  Hill,  Executive  Secretary. 
National  Advisory  Council  on  Nurse 
Training,  Room  5C-14,  Paiklawn 
Building,  5600  lashers  Lane,  Rockville. 
Maryland  20657,  Telephone  (301)  44»- 
6193. 

Dated:  Noveml>er  23, 1987. 
JaddaE-Banm. 

Advisory  Committee  Management  Officer. 
HRSA. 

(FR  Doc.  87-27308  Filed  11-25-87:  8:45  am) 
BIUJNO  COM  4'NS-IS-M 

Public  Health  Service 

National  Advlaory  Council  on  Health 
Care  Technology  Asssssment,  Criteria 
Subcommittee;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conmiittee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  National  Advisory 
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Council  scheduled  to  meet  during  the 
month  of  November  1987: 

Name:  National  Advisory  Council  on 
Health  Care  Technology  Assessment 
(Criteria  Subcommittee]. 

Date  and  Time:  November  30. 1987, 
1987, 9K)0  a.m.  to  4:00 pjn. 

Place:  Georgetown  Holiday  Inn, 
Potomac  Room,  2101  Wisconsin  Avenue, 
Northwest.  Washington.  DC.  Open 
November  30, 9:00  AM  to  11:30  AM  and 
1:00  p.m.  ot  4K)0  p  jn.  Closed  for 
remainder  of  meeting.  | 

Purpose:  The  Council  is  charged  to 
provide  advice  to  the  Secretary  and  to 
the  Director  of  the  National  Center  for 
Health  Services  Research  and  Health 
Care  Technology  Assessment  (NCHSR) 
with  respect  to  the  performance  of  the 
health  care  technology  assessment 
functions  prescribed  by  section  305  of 
the  Public  Health  Service  Act,  as 
amended.  This  Subcommittee  is  charged 
with  developing  recommended  criteria 
to  be  used  by  the  NCHSR  in  conducting 
technology  assessments. 

Agenda:  The  open  sessions  of  the 
meeting  on  November  30  from  9:00  AM 
to  11:30  AM  and  from  1.-00  PM  to  4«)  PM 
will  be  devoted  to  discussion  of  a 
proposed  system  for  classifying  the 
nature  of  the  information  used  to  assess 
health  care  technologies  and  the  testing 
of  this  system,  using  assessments 
completed  by  NCHSR's  Office  of  Health 
Technology  Assessment. 

The  closed  session  of  the  meeting  will 
involve  discussion  with  the  OfGce  of 
General  Counsel,  DHHS,  concerning 
conflict  of  interest  laws  and  regulations 
as  they  pertain  to  the  activities  of 
Council  members.  This  may  involve 
discussion  of  personal  and  confidential 
information  pertaining  to  individual 
Council  members  which  is  exempt  from 
disclosure  under  5  U.S.C  552(b).  5 
U.S.C  App.  2  section  10  (b)  and  (d),  and 
5  U.S.C.  552(c)  (2)  and  (9). 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meeting,  or  other 
relevant  information  should  contact 
Mrs.  Kelly  Pennington,  National  Center 
for  Health  Services  Research  and  Health 
Care  Technology  Assessment,  Room 
1805,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 
Telephone  (301)  443-5650. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Date:  November  16, 1987. 
|.  Kfichad  ntzmauike. 
Director.  National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment 

[FR  Doc.  87-27254  Filed  11-25-87;  8:45  am] 
I COOC  41M-17-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-967-4213-15;  AA-«979-D] 

Atawka  Native  Clalme  Selection;  Sttaan- 
Seetlnc 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  16(b)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971, 43  U.S.C.  1601, 1615(b),  will  be 
isued  to  Shaan-Seet  Incorporated  for 
approximately  2,436  acres.  The  lands 
involved  are  in  the  vicinity  of  Craig. 
Alaska. 

Copper  River  Meridian,  Alaska 

T.  74  S..  R.  80  E., 
T.  74  Sm  R-  82  E. 

A  notice  of  the  decision  will  be 
pubUshed  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Juneau 
Empire.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Biueau  of 
Land  Management,  Alaska  State  Office, 
701  C  Street,  Box  13,  Anchorage,  Alaska 
99513  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
Government  or  regional  corporation, 
shall  have  until  December  28, 1987  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management,  Division 
of  Conveyance  Management  (960), 
address  identified  above,  where  Uie 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirement  of  43  CFR  Part  4,  Subpart  E, 
shall  be  deemed  to  have  waived  their 
rights. 

Teiry  R.  Hasaett. 
Chief,  Branch  of  KCS  Adjudication. 

[FR  Doc.  87-27225  Filed  11-25-67;  8:45  am] 
aaiNM)  COOE  4310-JA-M 


summary:  This  EIS  assesses  the 
environmental  consequences  of 
managing  four  Wilderness  Study  Areas 
(WSAs)  as  wilderness  or  non- 
wilderness.  The  alternatives  analyzed 
included:  (1)  A  No  Wilderness/No 
Action  Alternative  for  each  WSA.  (2)  an 
All  Wilderness  Alternative  for  each 
WSA.  and  (3)  a  Partial  Wilderness 
Alternative  for  the  Bull  Gulch  WSA. 

The  names  of  the  WSAs  analyzed  in 
the  EIS,  their  total  acreage,  and  the 
proposed  action  for  each  are  as  follows: 


Wildemess  study  areas 


[CO-070-(W-4432-09;  FES  87-57] 

Availability  of  Final  Wlldemesa 
Environmental  Impact  Statement  for 
Glenwood  Springs  Resource  Area; 
Colorado 

aoency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  AvailabiUty  of  Final 

Environmentnl  Impact  Statement  (EIS) 

on  the  Wildemess  Recommendations  for 

the  Glenwood  Springs  Resource  Area, 

Grand  {unction  District,  Colorado. 


Suitable 
acres 
BLM 


Eagle  Mountain  >  (CO- 

070-392) 

Hack  Lake  *  (00-070- 

425) 

BuH  Guteh  (CO-070- 

430) 

Castle  Peak  (CO-070- 

433) 


Total. 


10,754 


'Contiguous  to  the  Maroon  Belle-Snow- 
mass  Wildamess  administered  by  the  U.S. 

■Contiguous  to  the  Flat  Tops  WHdemess 
administered  tjy  the  U.S.  Forest  Servtee. 

The  Bureau  of  Land  Management 
wildemess  proposals  will  ultimately  be 
forwarded  by  the  Secretary  of  the 
Interior  to  the  President  and  fitjm  the 
President  to  the  Congress.  The  final 
decision  on  wildemess  designation  rests 
with  Congress.  In  any  case,  no  final 
decision  on  these  proposals  can  be 
made  by  the  Secretary  during  the  30 
days  following  the  filing  of  this  EIS.  This 
complies  with  the  Council  on 
Environmental  Quality  Regulations,  40 
CFR  1506.108(2). 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the  EIS 
may  be  obtained  from  the  Area 
Manager,  Glenwood  Springs  Resource 
Area  P.O.  Box  1009,  Gleenwood  Springs, 
Colorado  81602. 

Copies  are  also  available  for 
inspection  at  the  following  locations: 
Department  of  the  Interior,  Bureau  of 

Land  Management.  18th  &  C  Street 

NW..  Washington,  DC  20240 
Bureau  of  Land  Management,  Colorado 

State  Office,  2850  Youngfield  Sb«et, 

Lakewood,  CO  80215 
Bureau  of  Land  Management,  Grand 

Junction  District,  764  Horizon  Drive, 

Grand  Junction,  CO  81506. 

FOR  FURTHER  INFORMATION  contact: 

Bruce  Conrad,  District  Manager,  Grand 
Junction  District,  764  Horizon  Drive, 
Grand  Junction,  Colorado  81506. 
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Date:  November  19, 1987. 

Bruce  Blanchard, 

Director,  Office  of  Environmental  Project 
Review. 

|FR  Doc.  87-27038  Filed  11-25-87;  8:45  am) 

BILUNO  CODE  4310-JB-M 


(UT-92(M>S-4121-10] 

Utah  and  Colorado;  Availability  of 
Draft  Adequaqf  Standards  for  the 
Uinta-Soutfiwestem  Utah  Coal  Region 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

actknt  Notice. 

summary:  Pursuant  to  a  decision  by  the 
Secretary  of  Interior  that  provides  for 
development  of  regional  coal  leasing 
Data  Adequacy  Standards,  the  Uinta- 
Southwestem  Utah  coal  Region  has 
developed  Draft  Data  Adequacy 
Standards.  The  Draft  Data  Adequacy 
Standards  are  available  to  the  public 
and  interested  parties  by  contacting  the 
BLM  State  Directors  in  either  Utah  or 
Colorado. 

In  addition,  notice  is  given  that 
comments  on  these  draft  standards  to  be 
used  in  considering  future  Federal  coal 
leasing  will  be  taken  by  the  respective 
BLM  State  Directors  in  Utah  or 
Colorado. 

dates:  Written  comments  on  the  Draft 
Data  Adequacy  Standards  will  be 
received  through  December  31, 1987. 

ADDRESSES:  Written  comments  on  the 
Draft  Data  Adequacy  Standards  are  to 
be  addressed  to  and  copies  of  the 
document  may  be  obtained  from  the 
Utah  State  Director,  Bureau  of  Land 
Management,  Utah  State  Office.  324 
South  State  Street,  Suite  301,  Salt  Lake 
City,  Utah  84111-2303  or  Colorado  State 
Director,  Bureau  of  Land  Management, 
Colorado  State  Office,  2020  Arapahoe 
Street,  Denver,  Colorado  80206. 

SUPPLEMENTARY  INFORMATION:  The  BLM 

and  Uinta-Southwest  Utah  Regional 
Coal  Team  will  use  the  Data  Adequacy 
Standards  to  help  assure  that  Federal 
coal  leasing  decisions  and 
recommendations  have  a  solid  data 
foundation  to  make  decisions  on 
whether  or  not  to  offer  a  delineated  coal 
tract  for  leasing,  determination  on  the 
fair  market  value  for  a  given  coal  tract, 
determination  of  the  specific  lease 
stipulations  for  a  given  coal  tract. 
Kemp  Conn, 

Acting  State  Director.  Utah. 
Date:  November  18, 1987. 
|FR  Doc.  87-27226  Filed  11-25-87:  8:45  am] 
BlUJNa  COOE  4310-OO-M 


[NM-040-08-4133-11;  OK  NM  67909] 

Intent  for  Nerco  Project;  Kiowa 
County,  OK 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
planning  analysis/environmental 
assessment. 

SUMMARY:  The  Oklahoma  Resource 
Area  of  the  Bureau  of  Land 
Management's  Tulsa  District  is 
preparing  a  Planning  Analysis  in 
response  to  an  application  for  a 
prospecting  permit  filed  pursuant  to 
regulations  contained  in  TiUe  43  Code  of 
Federal  Regulations  (CFR)  Part  3500. 
CFR  3562.1  entitles  the  holder  of  a 
prospecting  permit  to  a  preference  right 
lease  if  a  valuable  deposit  of  any 
mineral  is  discovered,  therefore  the 
analysis  will  also  address  mineral 
development.  The  area  involved 
contains  all  of  the  land  and  interests  in 
land  acquired  by  the  Department  of  the 
Interior,  Bureau  of  Reclamation,  for  the 
Mountain  Park  Project  in  Kiowa  County, 
Oklahoma.  The  Bureau  is  preparing  the 
analysis  under  provisions  of  the  Mineral 
Leasing  Act  for  Acquired  Lands  of 
August  7, 1947  (30  U.S.C.  351-359),  and 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1701, 
et  seq.].  The  Planning  Analysis  will  be 
prepared  by  an  interdisciplinary  team 
consisting  of  a  team  leader,  wildlife 
biologist,  technical  information 
specialist,  archaeologist,  and  mining 
engineer.  Participation  in  the  planning 
process  has  been  solicited  from  other 
Federal,  State,  and  local  governments. 
Public  participation  in  the  planning 
process  is  requested.  Please  address  the 
following:  (1)  Issues  of  real  or  potential 
concern.  (2)  Conflicts  with  existing  or 
proposed  land  use(s]  or  development 
plans.  Maps  showing  the  location  of  the 
subject  land:  copies  of  the  proposed 
exploration  plan  and  plan  of  operation; 
a  description  of  the  existing 
environment  can  be  reviewed  at  the 
address  below.  A  draft  and  final 
planning  analysis  will  be  published  and 
a  public  meeting  to  solicit  comments  on 
the  drafi  analysis  is  tentatively 
scheduled  for  April  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barron  Bail  Oklahoma  Resource  Area 
Headquarters.  200  NW.  Fifth  Sti«et, 
Room  548,  Oklahoma  City,  OK  73102. 
Telephone  (405)  231-5491. 
Dated:  November  23. 1987. 
Joseph  |.  Iiicaidiiw, 
Acting  District  Manager. 
|FR  Doc.  87-27227  Filed  11-25-87;  8:45  am] 

BHXINQCOOE  4310-FB-M 


Idaho  Falls  District  Office;  Restricted 
Vehicle  Use  Closure  Order 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Restricted  vehicle  use:  closure 
order. 

summary:  Notice  is  hereby  given  in 
accordance  with  Title  43  CFR  Group 
8000 — Recreation  Programs,  and  in 
accordance  with  the  principles 
established  by  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  that  certain 
lands  located  in  the  Juniper  Mountain 
Sand  Dunes  area  of  Fremont,  Madison 
and  Jefferson  Counties,  Idaho,  are 
closed  to  all  motorized  vehicles  between 
December  1  and  March  31  of  each  year. 

Extensive  studies  by  the  Bureau  of 
Land  Mangement  and  the  Idaho 
Department  of  Fish  and  Game  have 
determined  that  the  area  included  in  this 
notice  is  a  major  wintering  area  for  elk. 
moose,  deer,  sage  grouse  and  sharptail 
grouse.  The  presence  of  motorized 
vehicles  within  this  wildlife  winter 
range  has  been  found  to  have  a  definite 
adverse  effect  on  this  wildlife  resource. 

A  closure  to  motorized  vehicles  in  this 
area  was  put  into  effect  on  Nov.  24. 1976 
(FR  Vol.  41,  No.  236— Tuesday,  Dec.  7. 
1976).  That  closure  was  effective 
between  December  15  and  March  15  of 
each  year  and  applied  to  about  18,700 
acres  of  public  land  administered  by 
BLM.  Following  more  detailed  studies 
and  completion  of  a  Resource 
Management  Plan  (RMP)  in  1985,  the 
effective  time  period  needed  for 
adequate  protection  of  wildlife  habitat  is 
Dec.  1  to  Mar.  31  of  each  year.  The  RMP 
designated  the  Nine  Mile  Knoll  Area  of 
Critical  Environmental  Concern,  which 
includes  about  31,000  acres  of  public 
land  administered  by  BLM. 

The  Egin-Hamer  Plan  Amendment  and 
Final  Environmental  Impact  Statement 
was  completed  and  distributed 
February,  1987  and  a  Record  of  Decision 
issued  September  21. 1987.  That  decision 
amended  the  Medicine  Lodge  RMP  and, 
among  other  things,  enlarged  the  Nine 
Mile  Knoll  ACEC  from  31,600  acres  to 
40,090  acres  and  stated  the  Egin-Hamer 
road  would  be  closed  from  December  1 
to  March  31  of  each  year. 

The  motor  vehicle  closure  order 
applies  to  approximately  35,000  acres  of 
public  land  west  of  St.  Anthony,  Idaho 
in  and  around  the  area  know  as  the 
Juniper  Mountain  Sand  Dunes.  The 
parcels  affected  by  this  closure  order 
are  located  within  the  following 
described  public  lands. 

The  legal  description  of  this  area  is: 
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B«HM  Meridian 

T.  6  N..  R.  38  E. 

Sec.  5.  lots  3  and  4. 
T.  7  N..  R.  37  E.. 

Sec.  1,  lots  1  and  2,  Sl/2NEy4.  Sd%- 

Sec.  12.  E'/i: 

Sec.  13.  all: 

Sec.  23.  NEV*.  NE'ANWV*; 

S6C.  24,  all: 

Sec!  25!  NE'/4.  NE'/4NWl/4.  N'^SE'A. 
SEV^SE'A. 

T.  7  N..  R.  38  E.. 

Sec.  1.  lots  1-4  incl..  Sl/2N'A,  S'/t: 

Sec.  2.  lots  1-4  incl.,  SViN'-^.  S'A; 

Sec.  3.  lots  1-4  incl.,  SV^NVi,  S'-ij 

Sec.  4,  lots  1-4  incl..  S'/4N'/4,  S'A) 

Sec.  5.  lots  1-4  inch,  SV4NV4.  SV4; 

Sec.  6,  lots  6  and  7,  EV^SWVi,  SEV4: 

Sec  7.  lots  1-4  incl.,  EV4,  EI/2WM1: 

Sec.  8.  all: 

Sec.  9.  all: 

Sec.  10.  all: 

Sec.  11.  all: 

Sec.  12.  all: 

Sec.  13.  all: 

Sec.  14.  all: 

Sec.  15.  all: 

Sec.  16.  all: 

Sec.  17  all: 

Sec.  la  lots  1-4  incl,  EV%.  EMjW'A; 

Sec.  19.  lots  1-4  incl.,  E'/s.  E'/2WVfe: 

Sec.  20.  all: 

Sec  21.  NW!NEy4.  SEy4NE'/4.NV<iNWy4: 

Sec.  22.  all: 

Sec.  23,  all: 

Sec!  24!  N'/2,  NEy4SWy4.  NEy4SEy4. 

Ny^swyiSEyi: 

Sec.  25.  SM!NWy4NEy4.  S'ANEV*. 

NWV4NWy4.  SViNWyi.  SV4: 
Sec.  26.  all: 
Sec.  27.  all: 
Sec.  29.  N'/i; 

Sec.  30.  lots  1-4  incl..  EV4.  EViWy2; 
Sec.  31.  lots  1  and  7.  NEy4.  EMiNWy4, 

Ny2SEy4. 
T  7  N    R  39  E 
Sec!6.  iots  1-^7  incl.  SViNEy4.  SEy4NWy4. 

E'^SWy4.SEy4: 
Sec.  7.  lots  1-4  incl.  EMi.  EViWVi: 
Sec.  18.  lots  1-4  incl.  NWyiNEl^.  EMiW'/i: 
Sec.  19.  lots  1  and  2,  NEy4NWy4. 
7.8N..  R.  38E.. 
Sec.  12.  SEy4; 
Sec.  13.  EV4: 
Sec.  23.  NEy4.  S%: 
Sec.  24.  all: 
Sec.  25.  all: 
Sec.  26.  all: 
Sec.  27.  NEy4.  SVi: 
Sec.  28.  E%SEy4; 
Sec.  31,  S'/2SEy4: 
Sec.  32.SWy4; 

Sec.  33.  NEy4.  S'.^NWy4.  S%: 
Sec.  35.  all 
T  8  N    R  39  E, 
Sec.  3,  iots  3  and  4.  S'/iNWy4.  W%SWy4; 
Sec.  4.  lots  1-4  incl.  SViNMi,  S'A: 
Sec.  5.  lots  1-4  incl.  S%N'/4.  S'A: 
Sec.  6.  lots  1-7  incl,  SViNEM,,  SEy4NWy4, 

w'/feswy4.  SEy4: 

Sec.  7.  lots  1  and  2,  NEy4,  EM!NWy4; 
Sec.  8.  N'/%,  N'/^SVi.  Sy2SWy4.  SWy4SEy4: 
Sec.  9,  NWy4NEy4,  N'/iNWy4: 
Sec.  13,  S'/!SEy4: 
Sec.  17.  Ny2NWy4,  SWy4NWV4: 
Sec.  18,  lots  3  and  4.  E'/z.  NEy4NWy4. 
E^SWyi: 


Sec.  19,  lots  1-4  incl.  EMi.  EViWV4; 
Sec.  20.  NWy4NWy4.  W\^SW%. 

SEy4Swy4: 

Sec.26.N'/4.SWy4: 

Sec.  27.  NEVi.  El/2NWy4.  SWy4: 

Sec.  28.  swyiNwy4.  sy2: 

Sec.  29.  SMsNEy4.WM!.  WM!SEy4: 
Sec.  30.  lots  1-4  incl.  E'/z,  E'/4WVi: 
Sec.  31.  lots  1-4  incl.  EVz,  E'/iW/z: 
T.  9  N..  R.  39  E.. 
Sec.  31.  Lot  4.  SEy4NEy4.  SEy4: 
Sec.  32.  SV4N'/i.  SWy4.  NWy4SEy4; 
Sec.  33.  SMeSEy4: 
Sec.  34.  SMiSWy4. 
Containing  35.026  acres,  more  or  less. 

The  offical  map  of  the  above 
described  land  is  on  file  at  the  Bureau  of 
Land  Management  District  Office.  940 
Lincoln  Rd.,  Idaho  Falls,  ID.  Copies  of 
the  map  have  been  made  available 
locally. 

EFFECTIVE  DATE:  This  closure  order  shall 
be  effective  form  December  1  to  March 
31  of  each  year. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  H  Ferguson,  District  Manager, 
Bureau  of  Land  Management,  940 
Lincoln  Road,  Idaho  Falls,  Idaho  83401, 
(208)  529-1020. 
Lloyd  H.  Ferguson, 
District  Manager. 
November  17. 1987. 
[FR  Doc.  87-27228  Filed  11-25-87;  8:45  amj 

BlUJNa  CODE  431(MSG-M 


[CA-940-08-41 11-15;  CA  17336] 

California;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Pub.  L.  97-451, 
a  petition  for  reinstatement  of  oil  and 
gas  lease  CA  17336  for  lands  in  Kern 
County,  California,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  August  1, 
1987,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  and  rental  at 
the  rate  of  $10.00  per  acre  or  fraction 
thereof  and  royalty  at  a  rate  of  not  less 
then  16%  percent,  computed  on  a  sliding 
scale  4  percentage  points  greater  than 
the  competitive  royalty  schedule  in  the 
original  lease.  Payment  of  a  $500.00 
administrative  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effective 
August  1, 1987,  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
cited  above,  and  the  reimbursement  for 
cost  of  publication  of  this  notice. 


Date:  November  19, 1987. 
Kurt  T.  Mueller, 

Acting  Chief.  Leasable  Minerals  Section 

Branch  of  Adjudication  and  Records. 

(FR  Doc.  87-27229  Filed  11-25-87:  8:45  am) 

MLUNG  CODE  431(M0-M 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  Utah 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97.451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  U-46701  for  lands  in  Uintah 
County,  Utah,  was  timely  filed  and 
required  rentals  and  royalties  accuring 
from  March  1, 1987,  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $7  per  acre  and  16-%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  U-46701  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  March  1, 1987,  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Orval  L.  Hadley, 

Chief  Branch  of  Lands  and  Minerals 
Operations. 
(FR  Doc.  87-27295  Filed  11-25-87;  8:45  am] 

aiLUNG  COOE  4310-l)O-« 


(AZ  020  08  4212  11;  A  22563] 

Realty  Action;  Recreation  and  Public 
Purposes  (RAPP)  Act  Classification; 
Arizona 

BLM  proposes  to  study  the 
compatability  of  appliafions  by 
Maricopa  County  and  the  Ocotillo 
Botanical  Preservation  and  Hiking  Club, 
Inc.  to  develop  public  land  for  recreation 
and  educational  purposes  related  to 
parks,  hiking  trails  and  native  plant 
interpretation.  A  determination  will  be 
made  to  lease  and/or  patent  the 
following  described  land: 

Gila  and  Salt  River  Meridian,  Arizona 
T  3  S    R  7E 

Sec.  33,  N4NEy4,  NWy4NWy4.  WV<!SWy4, 

SEy4Swy4; 

Sec.  34.  NEy4.  N'/iNWy4.  SEy4NWy4, 

Ny.iSEy4.  SEy4SEy4; 

Sec.  35.  All: 

Sec.  36.  lA)ts  7-12.  SW  y4. 


Fedwal  Register  /  Vol.  52.  No.  228  /  Friday.  November  27.  1987  /  Notices 


45387 


Containing  1,700.37  acres,  more  or  less. 

The  land  has  been  examined  and 
found  suitable  for  classification  for 
recreation  and  public  purposes  imder 
the  provisions  of  the  R&PP  Act  of  June 
14, 1926,  88  amended  (44  Stat.  741: 43 
U.S.C.  869;  869-4)  and  the  regulations 
contained  in  43  CFR  Part  2740  and  43 
CFR  Part  2912. 

In  addition,  the  lands  are  determined 
to  meet  general  classification  criteria  of 
43  CFR  2410.1(a-d}  and  specific  public 
purposes  classification  criteria  of  43 
CFR  2430.4(c). 

Classification  of  this  land  under  the 
provisions  of  the  above  cited  R&PP  Act 
segregates  them  from  appropriations 
under  the  public  lands  laws,  and  the 
mining  laws,  but  not  from  applications 
under  the  mineral  leasing  laws  or  the 
R&PP  Act  for  a  period  of  eighteen 
months  fit)m  the  date  this  notice  is 
published  in  the  Federal  Reguter  (43 
CFR  2741.5(2)). 

Detailed  iiiformation  concerning  this 
classification  is  available  from  the 
Phoenix  District  Ofiice,  Bureau  of  Land 
Management.  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona  65027. 

For  a  period  of  45  days  bom  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  interested  parties  may 
submit  comments  to  the  Phoenix  District 
Manager. 
Henri  R.  Bisson, 
District  Manager. 
Date:  November  18, 1987. 
(FR  Doc.  87-27230  Filed  ll-25-67;8:45am] 
BUOJNQ  COOE  4310-31-11 


(AZ-020-06-4212-13;  A-230851 

Realty  Action;  Exchange  of  Public 
Lands,  IMaricopa  County,  AZ 

The  folowing  described  federal  lands 
are  being  considered  for  disposal  by 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  U.S.C.  1716: 

Gila  and  Salt  River  Meridian.  Arizona 

T.  6  N..  R.  2  W.. 
Sec.  4.  Lots  1-4.  S^N^.  SW. 
Sec.  5.  Lots  1-4.  S^N^.  SV^; 
Sec.  6,  Lots  1-7.  SV4NEy4,  SEy4NWy4, 

E%SWy4.  SEy4; 
Sec.  7.  Lots  1-4.  EViWVi.  EVi; 
Sec.  8.  All; 
Sec.  9.  All: 
Sec.  17.  All; 
Sec.  18.  Lots  1-4.  WV4NEV4.  SEy4NEy4. 

EV4NWy4.  EV4SEy4. 
Total  acres  4.878.43 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1  (b).  publication  of  this 


Notice  will  segregate  the  affected  public 
lands  from  appropriation  under  the 
public  land  laws,  incuding  the  mining 
laws,  subject  to  valid  existing  rights,  but 
not  the  mineral  leasing  laws  or  from 
exchange  pursuant  to  Federal  Land 
Policy  and  Management  Act  of  1976. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027. 
Henri  B.  Biaaon, 
District  Manager. 
Dated:  November  18, 1987. 
(FR  Doc.  87-27231  Filed  11-25-87;  8:45  amj 
BNJJNa  COOE  4310-3I-M 


[OR-943-0B-4520-12:  GPS-026] 

Filir>g  of  Plats  of  Survey;  Oregon/ 
Washington 

AOENCV:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  have  been 
officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon  on  the  dates 
hereinafter  stated:. 

Willamette  meridian 
Or^on 

T.  31  S..  R.  7  W. 
T.  17  S.,  R.  31  E. 

The  above  listed  plats  were  accepted  July 
24. 1987  and  officially  filed  August  4. 1987. 

T.  10  S..  R.  8  W. 
T.  29  S..  R.  14  E. 

The  above  listed  plats  were  accepted  July 
24. 1987  and  officially  filed  August  4. 1987. 
T.  34  S..  R.  1  W. 

The  above  listed  plat  was  accepted  August 
7. 1987  and  officially  filed  August  18. 1987. 

T.  33  S..  R.  14  W. 
T.34S..R.14'W. 

The  above  listed  plats  were  accepted 
August  14. 1987  and  oRicially  filed  August  18. 
1987. 

T.  30  S..  R.  11  W. 
T.  35  S..  R.  1  E. 

The  above  listed  plats  were  accepted 
August  21. 1967  and  officially  filed  August  21. 
1987. 

T.  13  S..  R.  6  W. 
T.  3  S..  R.  8  W. 

The  above  listed  plats  were  accepted 
August  28. 1987  and  officially  filed  September 
10, 1987. 


T.  31  S..  R.  6  W. 
T.  30  S..  R.  8  W. 
T.  10  S..  R.  1  E. 
T.  15  S..  R.  12  E. 

The  above  listed  plats  were  accepted 
September  4. 1987  and  officially  filed 
September  10, 1987. 
T.  32  S..  R.  1  W. 
T.  31  S..  R.  4  W. 

The  above  listed  plats  were  accepted 
September  25. 1987  and  officially  filed 
October  7, 1987. 
T.  24  S..  R.  8  W. 

The  above  listed  plat  was  accepted 
October  2. 1987  and  officially  filed  October  7. 
1987. 

Washington 

T.  38  N..  R.  39  R 
T.  40  N..  R.  41  E. 

The  above  listed  supplemental  plats  were 
accepted  July  31. 1987  and  o^ictally  filed 
August  4. 1987. 
T.  30  N.,  R.  4  E. 
T.  29  N..  R.  23  E. 

The  above  listed  plats  were  accepted 
August  7. 1987  and  officially  filed  August  7. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management.  825  NE. 
Multnomah  Street.  P.O.  Box  2965, 
Portland,  Oregon  97208. 

B.  LaVelle  BUck. 

Chief  Branch  of  Lands  and  Minerals 
Operations. 

Dated:  November  16. 1937. 
[FR  Doc.  87-27232  Filed  11-25-87;  a-45  amj 
MIXING  COOE  4310-33-M 


[OR-943-08-4220-1 1;  GP-08-027;  OR- 
43287(WASH)] 

Proposed  Continuation  of  Withdrawal; 
Washington 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  National  Park  Service 
proposes  that  a  portion  of  an  existing 
withdrawal  be  transferred  to  the 
National  Park  Service;  that  the 
withdrawal  continue  for  an  indefinite 
period;  and  requests  that  the  land 
remain  closed  to  surface  entry  and 
mining.  The  land  has  been  and  would 
remain  open  to  mineral  leasing  subject 
to  National  Park  Service  concurrence. 
FOR  FURTHER  INFORMATION  CONTACT 
Champ  Vaughan,  BLM.  Oregon  State 
Office.  P.O.  Box  2965.  Portland.  Oregon 
97208.  503-231-6905. 

SUPPLEMENTARY  INFORMATION:  National 
Park  Service  proposes  that  the 
Secretarial  Order  of  June  26. 1940.  which 
withdrew  certain  lands  for  the  Bureau  of 
Reclamation  for  use  in  connection  with 
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the  Columbia  Basin  Project,  be  { 

transferred  to  the  National  Park  Service 
and  continue  for  an  indefinite  peaod 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976, 90  Stat.  Z751. 43  U.&C  1714.  The 
land  involved  is  located  in  sec.  20,  T.  28 
N.,  R.  36  E..  W.M..  and  contains  4a38 
acres  in  Lincohi  County.  Washington. 

If  approved,  the  purpose  of  the 
withdrawal  would  be  changed  to  protect 
the  Fort  Spokane  National  Historic  Site 
and  the  land  would  be  formally  included 
in  the  Coulee  Dam  National  Recreation 
Area.  The  withdrawal  currendy 
segregates  the  land  from  operation  of 
the  public  land  laws  generally,  includfaig 
the  mining  laws  but  not  the  minoBl 
leasing  laws.  The  National  Psrt  Service 
requests  no  changes  in  the  segregative 
effect  of  die  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  oonnectioa 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  die  undersigned  officer  at  the 
address  specified  above. 

The  auduuixed  officer  of  die  Bnreev 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  their  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  die  withdrawal  will 
be  published  in  the  Federal  Regbter. 
The  existing  withdrawal  wnll  continue 
until  such  final  determination  is  made. 
B.  Lavelle  Black, 

Chief,  Branch  ofLonda  andMinemh 
Operations. 

Dated:  November  17, 1987. 

[PR  Do&  87-27233  Filed  11-2S-87;  8:45  am] 


Minerals  Management  Service 

Development  Operatlona  Coordination 
Document;  Amoco  Production  Co. 

AOENCV:  Minerals  Managesaent  Service, 

Interior. 

AcnoM:  Notice  of  the  receipt  of  a 

proposed  Devclofxneiit  Operations 

Coordination  Document  (DOCD). 


UMI 


;  Notice  is  hereby  given  that 
Amoco  Production  Company  has 
submitted  a  DOCD  describing  die    ^ 
activities  it  proposes  to  conduct  on 
Leases  OCS-G  5605  and  4828.  Blocks  149 
and  160,  respectively,  South  Thnbalier 


Area,  ofbhore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Fouichon  Qty,  Louirtana. 

DATE  The  subject  DOCD  was  denied 
submitted  on  November  16, 1987. 
Comments  most  be  received  widdn  15 
days  of  die  date  of  dds  ffotiee  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  nt  die  plan  from 
the  Minerals  Management  Service. 

ADOHWtW.  A  copy  of  die  subject 
DOCD  is  available  for  public  review  at 
die  Public  InfonnatioD  Office.  Galf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  6  aA. 
to  4:30  p.m.,  Monday  dtrongb  Friday).  A 
copy  of  die  DOCD  and  die 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  lOdi  Floor  of  die  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street,  Baton  RougB, 
Louisiana  (Office  Hours:  8  a  jn.  to  4:30 
p  jn.,  Moi^y  throng^  FUday).  Hie 
public  may  submit  comments  to,  the 
Coastal  Management  Section,  Attentioa 
OCS  I^ans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  FUfmm  INFOmiATIONCOMTACt: 

Michael ).  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Secti<»i, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 

SUPPLEMENTAIIV  INFOMIATION:  The 
purpose  of  this  Notice  is  to  inform  die 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  pubHc  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  ofnde  15  of 
the  CFR.  that  die  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  iwith  die 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 


set  out  in  revised  S  25a34  of  Tide  30  of 
the  CFR. 

Date:  November  18, 1987. 
).  RoflBts  Pssicy, 

Regional  Dtrectar.  Gtt^t^Mexico'OCS 
Regioa. 
[FR  Doc  87-27234  FUsd  ti-26-V:  Mbmmi 
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EN 

AOSNCV:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  die  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  QXXD). 


n  Notice  is  hereby  given  diat 
Elf  Aquitaine  Petroleum  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
1996.  Block  146.  West  Camotm  Area, 
offshore  Louisiana,  ftoposed  plans  for 
the  above  area  provide  for  the 
development  and  productioa  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshoie  base 
located  at  Intracoastal  City,  Loni^ana. 

DATK  The  sobject  DOCD  was  deemed 
submitted  on  November  16, 1967. 

Aoomss:  A  copy  of  die  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office.  Gulf  of 
Mexico  OCS  Region,  NGnerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  htonday  through  Friday). 

FOR  FURTMR  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Nfinerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Mans, 
Platform  and  Pipeline  Section, 
Exjrioration/DeveloiMnettt  Plans  Unit; 
Tele^Kme  (504)  73ft-28e7. 

SUFPLSMCNTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  imder  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53885).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Tide  30  of  die  CFR. 


Date:  November  18, 1987. 

|.  Rogsrs  Paatcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc  87-27235  Filed  11-25-87;  8:45  am] 

BIUMQ  CODE  4310.im-M 


Development  Operatlona  Coordination 
Document;  Kerr-McQee  Corp. 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Kerr-McGee  Corporation  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
5530,  Block  26,  Ship  Shoal  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Morgan  City, 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  November  13, 1987. 
Comments  must  be  received  within  15 
days  of  the  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street.  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
pubhc  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angie  D.  Gobert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 


considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public  pursuant  to  8  930.61  of  Tide  15  of 
the  CFR,  that  die  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  9  250.34^f  Title  30  of 
die  CFR. 

Date:  November  18, 1987. 
].  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  87-27236  Filed  11-25-87;  8:45  am] 

BILUNO  CODE  4310-lfSMI 


Development  Operatlona  Coordination 
Document;  Mobil  Exploration  A 
Producing  US.  Inc. 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Mobil  Exploration  &  Producing  U.S.  Inc. 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  079,  Block  46,  portion, 
Vermilion  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  fiom 
an  onshore  base  located  at  Morgan  City, 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  November  16, 1987. 

address:  a  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Inforination  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orieans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael ).  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 


SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Tide  30  of  die  CFR. 

Date:  November  18, 1987. 
J.  Rogera  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  87-27237  Filed  11-25-87;  8:45  am] 

BtLUNQ  COOC  MIO-MR-M 


Development  Operations  Coordination 
Document;  ODECO  dl  &  Gas  Co. 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
ODECO  Oil  &  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  8749,  Block  106,  Main 
Pass  Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Venice,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  November  18, 1987. 

address:  a  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 


UMI 


considering  approral  of  the  IXXID  and 
that  it  is  avBilable  forpubhc  review. 

Revised  rales  governing  practices  and 
procedures  under  which  tfie  Kfinerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  execntives  of  affected 
local  governments,  and  other  intorested 
parties  became  e%ctive  December  13, 
1979  (44  PR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
9  25034  of  Tide  30  of  the  CPR. 

Date:  November  19, 1987. 
).  KotMS  Paaicy, 

Regional  Director,  GulfofHexico  OCS 
Region. 

[FR  Doc.  87-27238 11-25-87:  &«5  ami 


INTEfmATK)NAL  TRADE 


[InvsstlgsWon  No.  TA-603-101 

iiwiUBW  rwiHiii  I  ram* 

AOCNCV:  International  Trade 

Commission. 

action:  Termination  of  a  preliminary 

investigatkn  mder  section  603(a)  of  die 

Trade  Act  of  1974  (19  U.S.C.  24a2(a)). 


r:  The  CommiMioD  has 
completed  a  pfdiminary  iovestigBtion 
under  section  603(a)  of  the  Tradie  Act  of 
1974  for  the  purpose  vi  ga&ering 
information  relevant  to  the  question  of 
whetho-  certain  firms  supporting  a 
petition  for  relief  filed  under  section  201 
of  the  Trade  Act  of  1974  (19  M&C  2251) 
with  respect  to  imparts  of  certaia 
industrial  forklift  trucks  are 
"representative  on  an  inihistry"  within 
the  meaning  of  section  201(a)(1)  of  dte 
Trade  Act 

Upon  examination  of  the  information 
developed  during  this  investigation,  the 
Commission  finds  that  the  supporting 
firms  would  have  standing  to  file  a 
petition  for  an  investigation  of  the  scope 
proposed  in  the  original  petition.  This 
conclusion  addresses  only  the  question 
of  whether  certain  firms  are 
"representative  of  an  industry'*  within 
the  meaning  of  section  20I(a](l]  and 
should  not  be  considered  to  indicate 
how  the  Commission  would  define  the 
term  "industry"  in  making  a 
determination  under  section  201(b)(1)  of 
the  Trade  Act  if  an  investigation  were 
instituted. 
IFFSCTIVC  OATK  November  20, 1987. 


KM  niMTMCR  MPOMMTKM  CONTACT! 

Lawrence  Rauscfa  (202-523-0300),  Office 
of  Investigations,  U.S.  International 
Trade  Conmiission.  701  E  Street  NW., 
Washington,  DC  20430.  Hearing- 


impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contracting  the 
Commission's  TDD  terminal  on  202-724- 
0002.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  O^ce  of  the 
Secretary  at  202-523-0161. 

SUPPLCMKNTARV  INFOMIATIONC 

Background 

On  ]nne  5, 1987,  Yale  Materials 
HandUng  Corporation  ("Yale")  filed  a 
petition  under  section  201  of  the  Trade 
Act  of  1974  seeking  relief  in  the  form  of 
import  restrictions  vrith  respect  to 
imports  of  certain  industrial  forklift 
trucks.  Several  domestic  producera  of 
such  tracks  filed  lettera  supporting 
Yale's  petition,  but  several  others 
indicated  opposition,  and  others  did  not 
indicate  either  support  for  or  opposition 
to  the  petition. 

In  view  of  this  information  and  certain 
other  information  furnished  by  the 
petitioner  and  other  interested  parties, 
the  Commission,  on  July  1, 1987,  rejected 
the  petition  as  not  providing  a  sufficient 
basis  for  determining  that  petitioner  and 
supporting  producers  were 
"representative  of  an  industry"  within 
the  meaning  of  section  201(a)(1)  of  the 
Trade  Act  of  1975  (the  "1974  Act").  At 
the  same  time,  the  Commission 
determined  that  it  would  institute  a 
preliminary  investigation  under  section 
e03(a))  of  the  1974  Act  >  in  order  to 
gather  additional  information  relevant 
to  the  question  of  whether  the  firms 
supporting  the  petition  are 
"representative  of  an  industry."  The 
Commission  stated  further  that  it  would 
announce  at  the  conclusion  of  its 
investigation  what,  if  any,  additional 
action  it  would  take  on  ttiis  matter.  The 
Commission  sdiednled  a  hearing  for 
September  2, 1967,  as  part  of  its 
investigation.  52  FR  28356  (July  29, 1987). 

On  September  1, 1987,  the 
Commission,  in  response  to  a  request 
from  Clark  Equipment  Company 
("Clark"),  which  was  supported  by 
certain  other  parties  to  die  investigatioa, 
including  Yale,  agreed  to  postpone  the 
hearing  for  a  nonrenewable  period  of  45 
days.  52  FR  36642  (Sept.  30. 1967).  On 
October  22. 1987.  the  Commission  held  a 
hearing  in  connection  with  the 


>  Section  flOS  of  the  1S74  Act.  IS  U.S.C.  2482. 
provideti  that  the  Comiiiaaiaa  may,  "fi^  onler  to 
expedite  the  pcifannance  of  its  fitnctiaB*  uadw  thia 
chapter  *  *  *  conduct  prelimioary  inveatigatioM, 
determine  the  scope  and  manner  of  Iti  proceedings, 
and  consohdate  proceedingt  before  it.'  Seetion  SOS 
further  provides  that  "fi)*  p«it«iiiBS  it*  fiBCtioiM 
under  this  chapter,  the  Conmiseion  may  exercisa 
any  authority  granted  to  it  under  any  other  Act." 


investigation.  All  interested  parties  wen 
given  an  opportimity  to  appear.  By  that 
time,  of  those  U.S.  firms  that  were 
identified  by  the  Commission  staff  as 
being  "potential  producers  of  industrial 
lift  tracks."  six— Yale,  A.C.  Material 
Handling  Corporation.  Crown  Controls 
Cofporation.  Taylor  Macfaine  Works, 
Inc.,  the  Elwril-I^a(k•r  Electric  Company 
and  White  Lift  Tracks  Parts  & 
Manufacturing  Co.,  Inc. — had  stated  that 
they  were  in  support  of  the  petition, 
three — Clark,  Caterpillar  Industrial  Inc. 
and  Baker  Material  Handling 
Corporation — were  opposed,  and  the 
remaining  firms  had  indicated  neither 
support  for  nor  oppoattioo  to  the 
petitioiL 

In  this  inveatigatkm.  ttie  Commission 
obtained  addlttonal  infonnation  relating 
to  several  aspects  itf  production  of 
industrial  forklifl  trades  in  the  United 
States,  including  U.S.  producer  facilities, 
investment  in  property,  plant  and 
equipment  and  capital  expenditures. 
U.S.  production  by  unit,  by  value-added 
in  the  United  States  and  at  U.S.  facilities 
of  forklift  trade  producers.  U.S. 
employment,  U.S.  shipments,  and  U.S. 
producers'  end-of-period  producera. 

Based  on  a  consideration  of  the 
information  received  with  respect  to 
these  factore  as  of  October  30, 1987,  and 
the  stated  positions  of  firms  produdng 
industrial  forklift  tracks  with  respect  to 
the  petition,  ttie  Commission  condudes 
that  Yale  and  the  firms  supporting  the 
petition  are  representative  of  a  domestic 
industry  producing  industrial  forklift 
tracks  within  the  meaning  of  section 
201(a](l]  of  the  1974  Act  and  they  would 
have  standing  to  file  a  petition  for  an 
investigation  of  the  scope  proposed  in 
the  oriynal  petition.  However. 
Chairman  liebeler.  Vice  Chairman 
Brunsdale.  and  Commissioner  Rohr 
believe  that  the  case  for  finding 
petitionen  representative  of  an  iiuhistry 
for  the  purpose  of  a  petition  of  such 
scope  is  dose,  and  they  are  of  the  view 
that  an  increase  in  opposition  to  the 
petition  could  make  petiticuiera 
unrepresentative  of  an  industry  within 
the  meaning  of  section  201(a)(1). 

Authority 

This  preliminary  investigation  is  being 
terminated  pureuant  to  section  e03(a)  of 
the  trade  Act  of  1974  (19  U.S.C.  248i2(a)) 
and  §  201.7  of  the  Commission's  rales  or 
practice  and  procedure  (19  CFR  201.7). 
This  notice  is  published  pursuant  to 
S  201.10  of  the  Commission's  rales  (19 
CPR  201.10). 

By  order  of  the  Commission. 


fmimal  RtgM"^  /  Vot-  S2.  No.  228  /  Friday.  November  27.  1987  /  Notices 
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Issued:  Nsvembsr  2S.  19V. 
Kenneth  R.  Masoa. 
Secretary. 

(FR  Doc.  87-27224  Ned  11-25-87;  8.-45  am] 
ammo  com  Mas4S4i 


INTERSTATE  COMMERCE 
COMMISSION 


Inttfit  to  EiHiagt  In  i 
Intorcorporat*  Hauino  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauUag 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  I^rent  corporation  and  address 
of  principal  office:  The  Curtis  Publishing 
Company.  1000  Watnway  Blvd., 
Indianapolis.  IN  48202. 

B.  2.  Wholly-owned  subsidiaries 
which  win  participate  in  the  operations 
and  State  of  Incorporation: 

(i)  U.S.  Rubber  Reclaiming.  Ina — 

Indiana 
(ii)  SerVaas  Rubber  Canada.  Inc. — 

Ontario,  Canada 

1.  Parent  corporation  and  address  of 
principal  office:  The  Kroger  Co..  1014 
Vine  Street,  Cincinnati,  OH  45202-1119. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 

I.  Agri-Products,  Inc.,  OH 

n.  Bluefield  Beverage  Company.  OH 

in.  City  Markets,  Inc.,  CO 

IV.  Country  Oven,  Inc.,  OH 

V.  Delight  Products  Company,  OH 

VI.  Delight  Distributing  &  Sales  Co..  Ina. 
LA 

VII.  Dillon  Companies,  Inc.,  KS 

VIII.  Farmer's  Market  Wardiouse  Store, 
IncCW 

IX.  Farmland  Industries,  Inc.,  PA 

X.  Fry's  Food  Stores.  Inc..  CA 

XI.  Fry's  Food  Stores  of  Arizona,  Inc., 
CA 

XII.  Gateway  Freightline.  Inc..  OH 
Xin.  Jackson  Ice  Qeam  Co.,  Inc.,  KS 
XTV.  Junior  Food  Stores  of  West  Florida, 

Inc.,  PL 
XV.  Kwik  Shop.  Inc.,  KS 
XVL  LRX:.  Track  Une.  Inc..  OH 
XVU.  M  ft  M  Super  Markets.  Inc..  GA 

XIII.  Martec  Corporation,  CO 

XIX.  Mini  Mart.  Inc..  WY 

XX.  Pace  Dairy  Foods  Company.  OH 

XXI.  Peyton's.  Inc..  KY 

XXII.  Peyton's  Northern  Distribution 
Center.  Inc..  IN 

XXm.  Peyton's  Southeastern.  Inc..  TN 

XXIV.  Pontiac  Foods.  Inc..  SC 

XXV.  Price  Seven  Wholesale.  InC,  WA 

XXVI.  Quidc  Stop  Markets.  Ina,  CA 
XXVn.  Southern  Ice  Cream  Specialties, 

Inc.,  OH 


XXVUI.  Time  Saver  Stores.  Inc.  KS 
XXDC.  Turicey  Hill  Dairy,  Inc..  PA 

XXX.  Vandervoort  Dairy  Foods 
Company.  OH 

XXXI.  Welcome,  Inc..  OH 

XXXU.  Wesco  Foods  Company.  OH 

Norata  R.  McGee. 

Secretary. 

(FR  Doc.  87-27287  Filed  11-25-87;  8:45  am] 

BHJJNQ  COOe  70M-ei-M 


Intant  to  Engaga  la  Companaatod 
Intarcorporata  Hauling  Oparationa 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(bKl)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operationB  as  authorized  in  48  U.S.C 
10524(b). 

1.  Parent  Cmporation  and  address  of 
prindpal  office.  Fleming  Companies. 
Ina.  6301  Waterford  Blvd..  Oklahoma 
City,  Oklahoma  73128. 

2.  Wholly-owned  subsidiaries  and 
divisions  which  will  partidpate  in  the 
operations,  and  addieases  of  their 
respective  {Hincipal  offices  and  their 
state  of  incorporation: 


(A)  FlwnlnQ   CompsniM, 

Inc..  4725  N.  W  Higtv 
way  24.  Topaka.  KS 
6661 S. 

(B)  Ramlng  Compawtsa, 
mc.  3600  Nodh  Sanli 
Fa.  MeMla.  KB  67210. 

(C>  Ttw  nmtnt  Co..  o( 
Natrarta.  Inc.,  1601 
PionMr  Ooulswd,  P.O. 
Boa  SaSOS,  Unookv  Ne- 
braska 66601. 

(D)  naming  Foods  ol  Ms- 
sourt.  kK.,  3001  Oat* 
Boutavanl,  P.O.  Box 
730.    Jopln.    kflaaouri 


(E)  Flaming  Conipanlast 
Inc.,  1100  ASankc 
Avenue,  Kansas  CHy, 
MiswMri  64116. 

(F)  Ganaral  Msrotiandhs 
Oisklbiitara.  Inc..  7215 
S.  Tapaka  BaJmm*. 
PC.  Baa  1817.  Topaka. 
Kanaas  66601. 

(G)  Ramkig  Foods  of 
Texas.  Inc,  4900  kidua- 
try  Pwk  Drive.  San  An- 
•onto.  Tasos  76233. 

(H)  Flamkig  Foods  t* 
TsMS.  Inc..  2525  kM- 
max  Drive.  Houston, 
Texas  77001. 

(I)  Fleming  Corapaniaa. 
kK..  10  East  Msmofial 
Road.  OUahoRia  CRy, 
Oklahoma  73114. 

(J)  Flanikig  Foods  o( 
Teias,  kic,  7301  Trinity 
Bouisvard.  Fort  WortK 
Texas  76118. 

(K)  Fleming  Foods  ol 
Texas.  Inc.  406  East 
SOttv  Lubbock.  Texas 
76404. 


OMahoma 


Taxaa. 


Texas. 


Principal  olSces 


(L)  Flaming  Foods  o* 
Texas.  Inc.  A.  K.  A. 
GMD.  3400  Dan  Morion 
Oriva.  Dales.  Texas 
75211. 

(M)  Flemkig  Foods  o(  Ala- 
bwna.  kK.,  1015  Weet 
Magnoia  Avenue, 

Geneva.  Alabama 

36340. 

(N)  Flamkig  Foods  of 
Georgia.  kK.,  1601  Vic- 
kxy  Drive,  Cokimbus. 
Georgia  31966. 

(O)  Flemkig  Foods  o(  Vk- 
gk*.  kK..  700  Balh 
Averwe.  P.O.  Boa  1207, 
Wayneelioro.  Virginia 
22960. 

(P)  Flemkig  Foods  ol  Tan- 
nsasae.  kK..  3300  Bul- 
Wo  Road.  P.O.  Box  26, 
Johnaon  CMy.  Tannaa* 
sea  37601. 

(0)  Flemkig  Foods  of 
kK., 
•  Egypt 
P.O.  Box  S35. 
Oaka.  Pawnaykawia 
19456. 

(R)  FrwiktortfOuskar  Gro- 
cery Ca.  I  Siraal  •  Erie 
Avenue,  PtiladstpMa. 
Pennsytvania  19124. 

(S)  Royal  Food  DMribu- 
tor*,  kic  215  BWr 
Road.  Woodbridge. 
Now  Jarsay  07066. 

(T)  THrin  Rack.  kK..  A.  K. 
A.  Kkig  o(  Pniasia  GND, 
201  CNjrct)  Road.  Kkig 
ol  Pnjsala.  Penneytvana 


SMIe  o(  kioorpoMMn 


Georgia. 


VkgMla. 


(U)  The  McLaki  Grocery 
Company,  5676  Erie 
Skaal  SoiMh.  MsiiSnn. 
Or«o  44646. 

(V)  Flemkig  Foods  West 
kK..  5000  S«s«en 
tmnm.  P.O.  Boa  5604, 
Fremont  CaWomia 
94536. 

(W)flaii*ig  Foods  West 
kK..  2530  East  11»i 
Street  P.O.  Boa  7225, 
OaMsnd.  OsMomia 
94601. 

(X)  Flaa*«  Foods  Wast 
kK.,  999  Montsgua  Ex- 
prasaway.  MkpHaa,  Cat- 
tomia  96036. 

(Y)  Flemkig  Foods  West 
kK.,  2206  West  1500 
Souat  P.O.  aax  26626, 
Salt  Lake  CMy.  Utah 
84126. 

(Z)  Flemkig  Foods  Weet 

inC.f    OOWV^BHI^V    ^^^^^^nr 

at 
Court  P.O. 
Box  22107.  Porfland. 
Oregon  87222 

(AA)  Flaming  Foods  Wast 
kK..  48811  Warm 
Springs  Doi4e»aid.  Fre- 
mont CtfHomia  94538. 

(86)  FIsmkig  Foods  Wast 
Inc  2797  South 
Orange  Avama.  Fre- 
mont CaNomia  93772. 

(CC)  FIsmkig  Foods 
Wast  kK,  3771  Chan- 
nel Drive.  Sacrswemo. 
CaWomla  95601. 

(DO)  Flemkig  Foods 
West  kK.  A.  K.  A. 
GMO-Weet  8301  fni- 
kidge  Road,  Sacramen- 
to, CaWonka  92826. 

(EE)  Flamkig  Foods  Wast 
kK..  624  South  25th 
AMsnua.  Phoei*.  Arls>- 
na  85009. 


Ohto. 


CaMomla. 


omonu. 


CsMomlB. 


Ctftania. 


Crttanla. 


OriNovTM. 


cmatm. 
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UMI 


^F)    WNIi    Sow.    mc. 

ISIS    Biglown    Boula- 

Mfd.   MMquM.   Tra* 

75149. 

tOQ)   VWMa   Sum,   kic. 

4044    fromontofy    Pi. 

OrtM,     AuMn.     T«aa 

7B744. 

(rwfl    vffato    9Mlf^     kPIC, 

91S    EmI    SOti.    Lub- 

bock. T«as  TMOa. 

00    ^^Wto    wMfit    Inc., 

2923  Old  Tunpa  High- 

•■y.  LalMlKid.  RoiMi 

33902. 

gj)  MM*  SMn,  Inc.  300 

PDflMl.           HouMoa 

Tan*  77229. 

(KK)  rnwing  Tmapott- 

Iton  Smio*.  mc^  6301 

WMvford      Boirtswd, 

OMwiaCRy,  OkWio- 

M  73126. 

State  o(  ffiooipofslion 


Noraia  R.  McGaa, 

Secretary. 

[FR  Doc  87-27337  PUed  ll-25-87;'8:45  am] 

I  CODE  7«3S-ei-ll 


innane*  DockatNa  31151] 

Florida  MkNand  RaHroad  Co; 
Acquisition  and  Operation  Exemption 
of  RaM  Unas  of  CSC  Transportation, 
inc. 

Florida  Midland  Railroad  Company 
(FMRR),  a  non-carrier,  has  filed  a  notice 
of  exemption  to  acquire  and  operate 
approximately  39  miles  of  railroad  of 
CSX  Transportation.  Ina  (CSX)  located 
in  Florida.  The  lines  consist  of:  (a)  14.55 
miles  of  railroad  extending  from 
milepost  ST  762.10,  near  Wildwood,  PL, 
to  milepost  ST  773.71,  near  Leesburg,  PL, 
and  from  milepost  AS  800.76  to  milepost 
AS  803.70  in  Leesburg,  FL:  (b)  6  miles  of 
railroad  extending  from  milepost  AW 
842.0,  near  Winter  Haven,  FL,  to 
milepost  AW  848.0,  near  Gordonsville, 
FU  and  (c)  18.57  miles  of  railroad 
extending  from  milepost  SV  883.28,  near 
West  Lake  Wales.  PL.  to  milepost  SV 
867.65,  and  frt)m  milepost  AVC  843.30  to 
milepost  AVC  857.50,  near  Frostprroof, 
FL  The  agreement  for  transfer  of  the 
lines  between  FMRR  and  CSX  is  to  be 
consummated  on  or  before  November 
30.1987. 

A  transaction  relating  to  the  control  of 
FMRR  by  the  Pinsly  Railroad  Company 
is  the  subject  of  a  notice  of  exemption 
filed  concurrently  in  Finance  Docket  No. 
31152.  Pinsly  Railroad  Company — 
Continuance  in  Control  Exemption — 
Florida  Midland  Railroad  Company. 
Any  comments  must  be  Hied  with  the 
Commission  and  served  on  Robert  L 
Calhoun,  Sullivan  &  Worcester,  Suite 
808. 1025  Connecticut  Avenue.  NW., 
Washington,  DC  20036.  and  David  W. 
Hemphill,  DSX  Transportation.  Inc.,  500 
Water  Street,  facksonville,  FL  32202. 


The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filling  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  November  5, 1987. 
By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 

Norata  R.  McG«e. 

Secretary. 

(FR  Doc  87-27057  Filed  11-25-87;  8:45  am] 

MLUNQ  OOM  7DI»41-M 


[Finance  Docket  Na  31128] 

Graat  Nortlwm  Naicooaa  Corp.; 
Continuance  In  Control  Exemption  of 
the  Valdosta  Soutttem  Railroad  Co. 
and  Marinette,  Tomahawii  &  Western 
Railroad  Ca 

Great  Northern  Nekoosa  Corp.  (CNN), 
a  noncarrier  that  indirectly  controls, 
pursuant  to  prior  Commission  approval, 
the  Chattahoochie  Industrial  Railroad 
and  the  Old  Augusta  Railroad  Company, 
both  Class  III  rail  carriers,  has  filed  a 
notice  of  exemption  to  acquire  indirect 
control  of  the  Valdosta  Southern 
Railroad  Company  (VSR)  and  the 
Marinette.  Tomahawk  &  Western 
Raihoad  Company  (MT&W),  both  Class 
in  rail  carriers.  GNN  has  acquired  all  of 
the  outstanding  capital  stock  of  OI 
Forest  Products  FTS,  Inc.,  which 
indirectly  owns  both  VSR  and  MT&W. 
and  CNN  acquired  control  of  the 
carriers  upon  dissolution  of  the  voting 
trusts  holding  the  VSR  and  MT&W  stock 
on  November  3, 1987. 

GNN  states  that  its  railroads  do  not 
connect  with  each  other,  and  that  the 
acquired  railroads  will  not  connect  With 
each  other  or  with  any  railroad  in 
GNN's  corporate  family.  GNN  also 
states  this  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  being  acquired 
with  each  other  or  with  any  railroad  in 
its  corporate  family.  This  transaction, 
therefore,  involves  the  acquistion  or 
continuance  in  control  of  nonconnecting 
carriers  and  is  exempt  frt}m  the  prior 
review  requirements  of  49  U.S.C.  11343. 
See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control— Brooklyn  Eastern  Dist, 
360 1.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 


any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

Decided:  November  4, 1987. 

By  the  Commission,  lane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Norsta  R.  McGee. 
Secretary. 

(FR  Doc  87-27058  Filed  11-25-87;  8:45  am] 
MUJNO  CODE  70W-61-M 


[Fhwnc*  Docket  No.  311S2] 

Pinsly  Railroad  Co.;  Continuance  In 
Control  Exemption  of  ttie  Florida 
Midland  Railroad  Co. 

Pinsly  Railroad  Company  (Pinsly)  has 
filed  a  notice  of  exemption  to  continue 
in  control  of  the  Florida  Midland 
Raiboad  Company  (FMRR)  after  FMRR 
becomes  a  rail  carrier.  Pinsly  controls 
under  Commission  approval  or 
exemption  four  class  III  railroads:  the 
Claremont  and  Concord  Railway 
Company.  Inc.  (C&C).  the  Greenville  and 
Northern  Railway  Company  (G&N),  the 
Pioneer  Valley  Railroad  Company  (PV), 
and  the  Florida  Central  Railroad 
Company  (FC). 

FMRR.  a  wholly-owned  noncarrier 
subsidiary  of  Pinsly,  has  filed 
concurrently  a  notice  of  exemption  in 
Finance  Docket  No.  31151.  Florida 
Midland  Railroad  Company — 
Acquisition  and  Operation  Exemption — 
Rail  Lines  of  CSX  Transportation,  Inc. 
There.  FMRR  seeks  an  exemption  to 
purchase  and  operate  certain  line 
segments  of  approximately  39  miles  of 
railroad  located  near  Wildwood. 
Leesburg.  Winter  Haven.  Gordonsville, 
West  Lake  Wales,  and  Frostproof,  FL 
The  lines  will  be  purchased  from  CSX 
Transportation.  Inc.  (CSX). 

Pinsly  indicates  that:  (1)  The  C&C. 
G&N.  PV.  FC.  and  FMRR  will  not 
connect  with  each  other  or  any  railroad 
in  their  corporate  family;  (2)  the 
continuance  in  control  is  not  part  of  a 
series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
invovie  a  class  I  carrier.  Therefore,  this 
transaction  involves  the  continuance  in 
control  of  a  nonconnecting  carrier,  and 
is  exempt  irova  the  prior  review 
requirements  of  49  U.S.C.  11343.  See  49 
CFR  1180.2(d)(2). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock. 
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Ry. — Control— Brooklyn  Eastern  Dist, 
360I.C.C.60(1979].* 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10605(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automticaUy  stay  the 
transaction. 

Decided:  November  5. 1967. 

By  tlie  Commission,  )ane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Norati  R.  McGee. 
Secretary. 
(FR  Doc  87-27059  Filed  11-25-87;  8:45  am] 

BHUNO  CODE  7D3S-01-M 

[Finance  Docket  Na  31 153] 

Railtex,  Inc.;  Continuance  In  Control 
Exemption  of  ttw  Soulli  CaroHna 
Central  Railroad  Co.,  Inc. 

Railtex,  Inc.  (Railtex)  has  filed  a 
notice  of  exemption  under  49  CFR 
1180.4(g)  regarding  its  continuance  in 
control  of  the  South  Carolina  Central 
Railroad  Company,  Inc.  (SCC),  under  the 
provisions  of  49  CFR  1180.2(d)(2).  At 
present.  Railtex  commonly  controls  the 
North  Carolina  &  Virginia  Railroad 
Company,  the  Austin  Railroad 
Company,  Inc.,  and  the  San  Diego  & 
Imperial  Valley  Railroad  Company. 
SCC,  a  wholly-owned  non-carrier 
subsidiary  of  Railtex,  has  filed 
concurrently  a  notice  of  exemption  in 
Finance  Docket  No.  31148.  South 
Carolina  Central  Railroad  Company, 
Inc. — Acquisition  and  Operation 
Exemption — Florence,  SC,  Rail  Lines. 
There.  SCC  seeks  an  exemption  to 
purchase  and  operate  approximately 
55.2  route  miles  of  railroad  located  in 
South  Carolina.  The  lines  will  be 
purchased  from  CSX  Transportation, 
Inc.  (CSX). 

Railtex  indicates  that:  (1)  The 
railroads  will  not  connect  with  each 
other  or  any  railroad  in  their  corporate 
family;  (2)  the  continuance  in  control  is 
not  part  of  a  series  of  anticipated 
transactions  that  would  connect  the 
railroads  with  each  other  or  any  railroad 
in  their  corporate  family;  and  (3)  the 
transaction  does  not  involve  a  class  I 
carrier.  Therefore,  this  transaction 
involves  the  continuance  in  control  of  a 
nonconnecting  carrier,  and  is  exempt 
from  the  prior  review  requirements  of  49 
U.S.C.  11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 


'  The  Railway  Labor  Executive*'  Association  has 
tiled  a  request  for  the  imposition  of  labor  protective 
condiUoiu.  Because  this  notice  invovles  an 
exemption  of  a  traasactioo  that  would  otherwise  be 
subject  to  48  U.S.C.  11343.  such  conditions  have 
been  imposed  routinely. 


conditions  set  forth  in  New  York  Dock. 
Ry.— Control— Brooklyn  Eastern  Dist., 
360 1.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  1050S(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

Decided:  Noveml>er  4, 1967. 

By  the  Commission.  Jane  F.  Mackall. 
Director,  Office  of  Proceeding*. 
Norata  R.  McGee. 
Secretary. 

[FR  Doc.  87-27060  Filed  11-25-87;  8:45  am] 
BILLINO  COOC  703»-01-H 


[Finance  Docket  No.  31146] 

Soutli  Carolina  Central  Railroad  Co., 
inc.;  Acquiaition  and  Operation 
Exemption  of  tlie  Florence,  SC,  Rail 
Lines 

South  Carolina  Central  Railroad 
Company.  Inc.  (SCC),  has  filed  a  notice 
of  exemption  to  purchase  and  operate 
approximately  55.2  miles  of  railroad 
extending  between  Florence,  SC  (M.P. 
292.7)  and  Hoyd,  SC  (M.P.  308.1): 
between  Floyd,  SC  (M.P.  308.1)  and 
Hartsville,  SC  (M.P.  314.0);  between 
Hartsville.  SC  (M.P.  318i))  and 
Bishopville,  SC  (M.P.  331.2);  between 
Society  Hill,  SC  (M.P.  319.6]  and 
Cheraw,  SC  (M.P.  332.4);  and  contiguous 
yard  tracks  located  at  Cheraw.  SC 
extending  to  a  point  415  feet  bam  CSX 
Transportation.  Inc's  (CSX)  mainline 
switch  (P.S.  14335 -K60).  The  lines  will  be 
acquired  fit>m  CSX.  The  agreement 
between  SCC  and  CSX  is  to  be 
consummated  on  or  about  November  30. 
1987. 

This  transportation  will  also  involve 
the  issuance  of  securities  by  SCC,  which 
will  be  a  class  QI  carrier.  The  issuance 
of  these  securities  will  be  an  exempt 
fransaction  under  49  CFR  1175.1. 

A  transaction  relating  to  the  control  of 
SCC  is  the  subject  of  a  notice  of 
exemption  filed  concurrently  in  Finance 
Docket  No.  31153.  Railtex,  Inc.— 
Continuance  in  Control  Exemption — 
South  Carolina  Central  Railroad 
Company,  Inc.  Any  comments  must  be 
filed  with  the  Commission  and  served 
on  Mark  M.  Levin,  Esq.,  Weiner, 
McCaffrey,  Brodsky  &  Kaplan.  P.C. 
Suite  800, 1350  New  York  Avenue,  NW., 
Washington,  DC  20005-4797,  and  Dave 
Hemphill,  CSX  TransporUtion,  Inc.,  500 
Water  St.,  Jacksonville.  FL  32202. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 


petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided'  November  4. 1987. 

By  tlie  Commission,  )ane  F.  MackaH, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGoe. 
Secretary. 
[FR  Doc.  87-27061  Filed  11-25-87;  8:45  am) 
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[Finance  Docket  No.  30600  > 

Union  Pacific  Corp.,  Union  Pacific 
Railroad  Co.,  and  Missouri  Pacific 
RaHroad  Ca— Control:  Missouri- 
Kansas-Texas  Railroad  Co.,  et  ai. 

Dated:  November  19. 1987. 

Notice  to  the  Parties 

Oral  argument  has  been  set  for 
Tuesday,  December  1, 1987,  at  9:30 
A.M.*  We  have  reviewed  the  record  and 
briefs  in  this  proceeding  and  believe 
that  oral  argtunent  should  address, 
among  other  things,  several  particular 
issues.  Each  carrier  seeking  protective 
conditions  should  discuss  how  those 
conditions  would  ameliorate  any 
anticompetitive  problems  that  might 
arise  from  the  consolidation.  The 
following  issues  should  also  be 
addressed  by  the  appropriate  parties: 

1.  Given  that  the  UP  system  parallels 
most  of  the  MKT  system,  how  is  this 
proposal  consistent  with  the 
Commission's  merger  policy  statement 
at  49  CFR  1180.1? 

2.  What  are  the  advantages  or 
disadvantages  of  the  various  competing 
trackage  rights  requests?  What  are  the 
relative  merits  or  each? 

3.  What  is  the  present  competitive 
situation  regarding  grain  moving  from 
the  Omaha/Council  BluiTs/Lincoln  area, 
and  how  does  it  compare  with  the 
competitive  situation  the  Commission 
analyzed  in  approving  the  UP-MP-WP 
merger? 

4.  What  is  the  effect  of  the  reduction 
of  rail  competitors  from  three  to  two  at 
San  Antonio?  Would  SP.  the  remaining 
competitor  to  UP  at  San  Antonio,  be  an 
effective  competitor  for  traffic  now 
handled  by  MICT?  What  would  be  the 
effect  of  granting  trackage  rights  to  an 
additional  carrier  to  serve  San  Antonio? 

5.  To  what  extent  should  the 
Commission  be  concerned  with 


■  Embraces  Tmance  Docket  Nos.  30600  [Sub-Nos. 
1-18.  20-24).  and  No.  MC-F-17938.  Docket  Nos.  AB- 
3  (Sub-Nos.  62.  a3. 64X).  AB-102  (Sub-Nos.  16. 17. 
IBK.  19X.  20.  21X  22X.  23X).  and  AB-244  (Sub-No. 
IX). 

*  Due  to  the  anticipated  length  of  this  oral 
argument  it  is  to  commence  earlier  than  originally 
scheduled. 
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preserving  a  second  rail  option  for 
aggregates  shippers  located  between 
San  Antonio  and  Austin,  particularly  in 
light  of  the  statements  from  some  major 
shippers  that  they  do  not  require  this 
option? 

6.  Would  TM's  existing  degree  of 
participation  in  Mexican  traffic  moving 
over  Laredo  be  maintained  by 
substituting  another  carrier's  service  for 
that  of  MKT  at  appropriate  Midwest 
points?  Is  it  necessary  that  TM  itself 
receive  an  improved  route  to  Laredo? 

7.  How  would  the  Herington 
interchange  and  Central  Cwridor 
competition  be  affected  by  the  merger, 
and  is  a  grant  of  trackage  rights  to 
DRGW  over  OKT  necessary  to  solve 
any  anticompetitive  problem  in  this 
regard? 

8.  What  justification  is  there  for 
granting  extensive  trackage  rights  over 
OKT.  given  that  UP  and  MKT  do  not 
appear  to  compete  for  trafHc  at  most 
OKT  points? 

9.  How  do  applicants  reconcile  their 
emphasis  on  the  importance  to  shippers 
of  single-line  service  as  a  public  benefit 
of  the  merger  with  their  claims  that 
joint-line  rail  service  will  provide 
effective  competition  for  UP  in  many 
markets  after  the  merger? 

The  schedule  of  appearances  and  the 
time  provided  for  each  party  is  set  forth 
below. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Lamboley,  Commissioners 
Sterrett.  Andre,  and  Simmons.  Commissioner 
Simmons  was  absent  and  did  not  participate 
in  the  disposition  of  this  decision. 
Nonta  R.  McGee 
Secretary. 


Schedule  of  Appearances 

The  Commission  will  entertain 
requests  to  speak  from  members  of 
Congress  prior  to  the  formal  schedule. 
Requests  have  been  received  from 
Congressmen  Michael  Andrews  (D-TX), 
Ralph  Hall  (D-TX).  Ike  Skelton  (D-MO) 
and  Jim  Slattery  (D-KS). 


Oiartes  MMer  and  Arnd  Roach.  Uraon  Pacific 

Corporation.  Unnn  Pacific.  Ra*oad  CompMiy 

and  iMosoun  Pacific  Ra*oad 

Raban  Kharaacn.  MnaourvKansaa-Taia*  Rai- 

road  Company _ 

Raaponaive  Apptcants: 
G.  Paii  Itoaies.  The  Atctwon.  Topaka  «id 

SanU  Fe.  Railroad  Company 

WfiKam  R   Power.  Burlington  NorttMm  Railroad 

Company _ 

Samual  Freeman.  The  Oenvar  A  n»  Grande 

Weslam  Railroad.  Company 

Moma  Raker.  The  Kanaaa  City  SouHiam  Rail- 

««y  Company _ 

John  MacOonaM  Snum.  Soufham  PadKc  Trana- 

portabon  Company 


Tnte 

a«o 
(n 


30 
20 

10 
10 
10 
10 
10 


Oiartos  WMe.  The  Texas  Mencan  Ra*oad 
Company „ 

Betty  Jo  Chnslian.  Georgetown  Railroad  Com- 
pany/Texas Crushed.  Stone  Company 

US  Government  Parties: 

Catherine  B  Klnn.  Untod  States  Department  of 
Justica 

Paul  Smth.  Uniled  Stales  Dapartmant  of  Trana- 

portatnn 

Labor: 

John  Delaney.  Raitaay  Labor  ExacuHvaa'  Asao- 
ciation  and  Brotherhood  of  Locomobve  Engi- 


Time 


{n»n- 
utes) 


10 
10 

10 
10 

10 


Rebuttal 

Primary  applicants  are  allotted  the 
unused  portion  of  their  50  minutes 
argument  time  for  purposes  of  rebuttal. 
|FR  Doc.  87-27158  Filed  11-25-87;  8:45  am| 
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DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
imder  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35).  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 


An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management.  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW..  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget,  Room  3208.  Washington,  DC 
20502  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Pension  and  Welfare  Benefits 
Administration 

Employee  Benefit  Plan  Aimual  Report 

(Form  5500  Series) 
1210-0016 
Annually 
Businesses  or  other  for-profit;  Non-profit 

institutions; 
Small  businesses  or  organization 
900,000  responses; 
1,107,088,  3  forms 

Section  104(a)(1)(A)  of  ERISA  requires 
plan  administrators  to  fill  an  annual 
report  containing  the  information 
described  in  Section  103  of  ERISA.  The 
Form  5500  Series  provides  a  standard 
format  for  fulfiUing  that  requirement. 

Bureau  of  Labor  Statistics 

Point  of  Purchase  Survey  (CPP) 
1220-0044;  CPP-1;  CPP-2A;  CPP-2B: 

Respondent  Letter,  CPP-3 
Annually 

Individuals  or  households  5,273 
responses;  6,068  hours;  4  forms  Based  on 
data  obtained  from  the  Point  of 
Purchase  Survey,  the  Bureau  of  Labor 
Statistics  has  implemented  a  systematic 
statistical  process  that  updates  each 
year  the  outlet  samples  for  one-fifth  of 
the  91  urban  areas  that  are  being  priced 
for  the  Consumer  Price  Index  (CPl).  This 
methodology,  over  a  5-year  cycle, 
ensures  that  the  outlet  samples,  from 
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which  price  changes  are  compiled  for 
the  CPI.  are  kept  current  and  continue  to 
properly  represent  the  places  in  which 
consumers  are  purchasing  goods  and 
services. 

Extension 

Mine  Safety  and  Health  AdHHnistration 

Mine  Operator  Dust  Data  Card 

1219-0011 

Bimonthly 

Businesses  and  other  for  profit;  small 

businesses  or  organizations 
2,500  respondents; 
93,472  hours 

Coal  mine  operators  are  required  to 
collect  and  submit  respirable  dust 
samples  to  MSHA  for  analysis.  Pertinent 
information  associated  with  identifying 
and  analyzing  these  samples  is 
submitted  on  the  dust  data  cards  that 
accompanies  the  samples. 

Respirator  Program  Records 

121»-0048 

On  occasion 

Businesses  and  other  for  profit;  small 

businesses  or  organizations 
600  respondents; 
3,375  hours 

Requires  operators  of  metal  and 
nonmetal  mines  to  establish  a  program 
which  consists  of  written  standard 
operating  procedures  governing  the 
selection,  use,  and  care  of  respirators. 
Respirator  programs  are  required  to  be 
established  when  engineering  controls 
fail  to  reduce  airborne  contaminants  to 
permissible  levels.  Mine  operators  are 
also  required  to  conduct  fit  testing  of 
respirator  devices  and  to  keep  records 
of  the  results.  Fit-testing  records  are 
used  to  ensure  that  a  respirator  worn  by 
an  individual  is  in  fact  the  one  for  which 
the  individual  received  a  tight  fit. 

Impoundment  and  Refuse  Pile  Plans  and 

Revisions 
1219-0060 
On  occasion 
Businesses  or  other  for  profit;  small 

businesses  or  organizations 
210  respondents; 
79.300  hours 

Requires  coal  mine  operators  to 
submit  plans,  and  revisions  thereof,  for 
the  construction  of  refuse  piles  and 
impounding  structures  to  MSHA  for 
approval. 

Reinstatement 

Bureau  of  Labor  Statistics 

New  York  Business  Birth  Survey 

BLS  790  BBS 

Other — one  time 

State  and  local  government;  Business  or 
other  for  profit; 

Federal  agencies  or  employment;  Non- 
profit institutions; 


Small  business  or  organizations. 
2040  responses; 
204  hours;  1  form 

The  Current  Employment  Statistics 
Survey,  which  produces  national 
employment,  hours  and  earnings  data  by 
industry,  has  a  lagtime  in  estimating 
new  business  employment.  This  survey 
will  decrease  this  lagtime  and  provide 
more  accurate  estimates  of  new 
business  employment. 

Signed  at  Washington.  DC  this  20th  day  of 
November.  1987. 
Paul  E.  Larson. 

Departmental  Clearance  Officer. 
[PR  Doc.  87-27265  Filed  11-25-87;  8:45  am] 
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Senior  Executive  Service; 
Appointment  of  Memt>ers  to  ttie 
Performance  Review  Board 

Title  5  U.S.C.  4314(c)(4)  provides  that 
Notice  of  the  appointment  of  individuals 
to  serve  as  members  of  the  Performance 
Review  Board  of  the  Senior  Executive 
Service  shall  be  published  in  the  Federal 
Register. 

The  following  executives  are  hereby 
appointed  or  reappointed,  respectively, 
to  three-year  terms,  effective  November 
18. 1987: 
Betty  Bolden 
Janet  L  Norwood 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Larry  K.  Goodwin,  Director  of 
Personnel  Management  Room  C5526. 
Department  of  Labor.  Frances  Perkins 
Building.  Washington,  DC  202ia 
Telephone  Number  523-6551. 

Signed  at  Washington.  DC.  this  20th  day  of 
November. 
Dennis  E.  Whitfield, 
Deputy  Secretary  of  Labor. 
[PR  Doc.  87-27266  Filed  11-25-87;  8:45  am] 
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Employment  Standarda 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Detemtinatlon 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 


of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494.  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
^m  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  documents  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 
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Any 

govemmflal  aseacy  hmriiii  an  intaicat 
in  tlw  rates  dalcnMiied  ■•  pravaihog  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  iaionnatiaa  for 
consideration  by  the  DqMwtmenL 
Furtlief  infonnation  and  sdf- 
explanatcwy  foams  tor  the  puipose  ol 
subailtting  this  data  may  be  fi^tyim»^1  by 
writing  to  the  U&  Department  of  Laboc 
Eknployment  Standards  Adauiistration, 
Wage  and  Hour  Divisian,  Division  of 
Wage  Determiaations,  200  Constitution 
Avenue  NW..  Room  &-aS04. 
Washington.  DC  202ia 


Modfficadoas  Bo  Gananl  Wage 
Datannfaiatioii-Dedsioos 

The  nwBben  of  the  dsciaiooa  listed  in 
the  Government  Ptinting  Office 
doauient  entitled  "CPMtal  Wage 
Deteminatiaiia  laatied  Undet  the  Dlmna- 
Bacon  and  Related  Acts"  beiag  modified 
are  listed  by  Voliuaa.  State,  and  page 
nuBibei(s>.  Dalea  erf  pwbMcatioa  in  ttte 
Federal  Rag^stat  are  inpwenttieaea 
following  the  decisions  being  modified. 


VvAiUltf  / 
Georgia: 

GAB7-2gAK.2.1«7). 
Mniih     HlK 

MAB7-9  0AN.X1M7) 
New  York 

NY87-1(]AN.2.19671 
Pennsylvaaia: 

PA87-14  {JAN.  2. 1887) 

Volume  U 

Illinois: 
IL87-1  (JAN.  2. 19e7).., 


IL87-2  OAN.  2. 1«7)_ 

njff-7QAH.X 

IL87-17  (JAN.  2. 1987) 

Nebraaka: 
NBB7-1  QAN.  2. 1987) 

Volume  lU 
Arizona: 
AZM7-i  (JAN.  2. 1987) 

Arizona: 
AZ87-I  (JAN.  2. 1987) __ 


Pf.  70-71.  pp. 

73,  78.  pp. 
87-88,  pp. 
90-02. 
pp.  97-87,  pp. 
100-101,  p. 

iia 

P- 138k  pp. 

138-14a 
pp.  218^222. 

p.  228 

p.  866. 


pp.  18-17.  pp. 
19-2app. 
2fr-27. 


p.  34b. 


General  Wa«B 
Piihlication 

General  wage  determinations  issued 
under  the  Davto-Baoon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Gowinenul  Prtetmg  Office 
(GPO)  docoment  entitled  "General 
Wage  Determinations  Issoed  Under  The 


Davis-Baoon  And  Related  Acts".  Tbie 
publication  is  available  at  eaehof  AeSO 
Regional  Government  Depository 
Libraries  and  many  ef  the  1.400 
Government  DepoeHory  Ubraries  acroes 
the  Cbuntiy.  Sebserjptions  mey  be 
purchased  from:  Superintendent  of 
Docnnents,  U.S.  Government  Printing 
Office,  Washington.  DC  20102,  (202)  789- 
3238. 

When  ordering  subscription(s],  be 
sure  to  specify  the  Statefs}  of  hiterest. 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  inchide 
an  annual  edition  (issoed  on  or  abont 
January  1)  which  includes  ril  csaieiit 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  update*  wiD  be 
distributed  to  subscribers. 

Sgned  at  Waskiagton,  DC  This  19th  Day  of 
Noventber  1987. 


Alankl 

Director,  tXYiskmofWageDetermhtatiom. 
[FR  Doc.  87-27092  Filed  11-25-87;  8:45  am] 
BNJjna  OOOE  4Sie-27-M 


EmploymMrt  and  Training 
Admlniatration 

[TA-W-at,114J 

BabooekAWMcoxCow 

AssaniMy  SMa^  Donoiat  PAj 
Termination  off 


Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  in  response  to  a  worker  petition 
received  on  September  28, 1987  and  filed 
by  the  International  Brotherhood  of 
Boilermakers,  Iron  Ship  Builders, 
Blacksmiths,  Forgers  and  Helpers,  Local 
906,  on  behalf  of  workers  and  former 
workers  at  Babcock  ft  Wiloox  Company. 
Donora  Assembly  Site.  Donora. 
Pennsylvania.  The  workers  fabricated 
and  assembled  large  steel  flues  and 
ducts. 

The  petitioner  has  requested  that  the 
petition  be  wttfidrawn.  Consequentiy, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC  Ais  18th  day  of 
Novenber  1987. 

ManriaM-FoBka, 

Director,  Office  of  Trade  Adfiatment 

Aaaiatance. 

[FR  Doc  W-ZfTSa.  Filed  11-25-87;  8:45  am) 


[TA-W-M»134] 


Invei 


vl«ST( 


The  Office  of  Trade  Adjustment 
Assistance  received  a  petition  on 
September  11^987  wfrfcb  was  fled  by 
workers  employed  a1  NCA,  Inc.  in 
Burlington,  North  Carolina.  An 
investigation  was  initiated  for  NCA.  Inc. 
on  S^iember  28, 1967  (Ti^^-aiU27). 
and  that  investigatian  is  canently 
ongoing.  By  mistake,  an  investigation 
(TA-W-20.134)  was  also  initiated  for 
MCR.  Inc.  in  Md>ane.  North  CaraUna.  a 
sister  plant  of  NCA  which  was 
mentioned  in  the  pctilisn  but  wrinch  is 
not  the  Sacility  employing  the  petitioning 
workers. 

Since  there  is  not  integration  of 
production  between  NCA  and  MCR  and 
the  petitioning  workers  do  not  refn«sent 
MCR,  the  investigation  of  MCR,  faic.  in 
Mebane,  North  Carolina  has  been 
terminated. 

Signed  at  Washington,  DC.  tfaia  Mft  day  of 
November  1987. 

Marvin  M.  Fooks, 

Director,  Office  of  Tirade  Adjustment 

Assistance, 

[FR  Doc  87-27283  Filed  11-25-87;  8:45  an] 


Un«mployni«nt  GompensatkMi  for  Ex> 
Sarvtcomamboffa  (UdX)  Banaftta; 
Unamployiawt  Inauranea  Program 
LatlarNa7-M 

On  December  17. 1982.  instructions  for 
implementing  tfie  amendments  made  to 
5  U.S.C.  S521  which  affiect  entitlement 
for  UCX  were  transmitted  to  all  State 
employment  security  agencies  (SESAs) 
in  Unemployment  Insurance  Program 
Letter  (inPL)  No.  9-83.  Recently,  the 
Department  of  Labor  revised  its 
interpretation  with  respect  to  (a)  the  4- 
week  waiting  period  and  (b)  the 
applicabihty  of  the  13-week  benefit 
limitation. 

Therefore,  the  Department  of  Labor 
has  announced  to  all  SESAs  the  revised 
departmental  interpretations  and 
instructions  for  implementing 
amendments  made  to  5  U.S.C.  8521 
which  affect  entitlement  to  UCX.  The 
revised  dq;>artmental  interpretations 
and  instructions  are  contained  in  UIPL 
No.  7-88,  and  are  effective  with  respect 
to  all  new  claims  (for  a  first  or  second 
benefit  year)  which  are  filed  oft  or  aftir  ' 
the  date  of  publication  of  the  UIFL  in  the 
Federal  Register.  Unemployment 
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Insurance  Program  Letter  No.  7-88  is 
published  below. 

Dated:  November  20, 1967. 
Roger  Semend, 
Assistant  Secretary  of  Labor. 

VS.  Department  of  Labor 

Employment  and  Training  Administration 
Washington.  D.C.  20210 

Classification:  UI/UCX. 

Correspondence  Symbol-  TEUMI. 

Date:  November  19, 1987. 

Directive:  Unemployment  Insurance 
Program  Letter  No.  7-88 

To:  All  State  Employment  Security 
Agencies 

From:  Donald ).  Kulick,  Administrator,  for 
Regional  Management 

Subject:  Revised  Departmental 
Interpretations  Regarding  Public  Law  (P.L) 
97-362,  Amendments  Which  Affect  Payments 
of  UCX  Benefits. 

1.  Purpose.  To  announce  revised 
departmental  interpretations  in  instructions 
for  implementing  amendments  made  to  5 
U.S.C.  B521  whidi  affect  entitlement  to 
unemployment  compensation  of  ex- 
servicemembers  (UCX). 

2.  References.  5  U.S.C.  8521  (Section  201  of 
P.L  97-^62),  20  CFR  Part  614,  UIPL  40-81. 
UIPL  23-82  and  UIPL  9-83. 

3.  Background.  On  December  17, 1962, 
instructions  for  implementing  the 
amendments  made  to  5  U.S.C  8521  which 
affect  entitlement  for  UCX  were  transmitted 
to  all  SESAs  in  UPOL  9-83.  Recently,  DOL 
revised  its  interpretation  with  respect  to  (a) 
the  4-week  waiting  period  and  (b)  the 
applicability  of  the  13-week  benefit 
limitation. 

4.  Interpretations.  The  following  revised 
departmental  interpretations  should  be 
followed  by  SESAs  in  applying  UCX 
eligibility  requirements: 

a.  Monetary  award.  The  maximum  amount 
of  UCX  which  shall  be  payable  to  an 
individual  with  respect  to  a  benefit  year  shall 
not  exceed  13  times  the  individual's  weekly 
benefit  amount  (13xWBA)  for  total 
unemployment  (5  U.S.C.  8521  (c)(2)]. 

This  limitation  does  not  preclude  an 
individual  from  establisliing  monetary 
entitlement  based  on  lag  quarter  Federal 
wages  for  a  sul>sequent  t>enefit  year  even  if 
the  individual's  entitlement  to  compensation 
payable  equalled  13  times  the  WBA  for  the 
first  benefit  year  including  EB  or  any  Federal 
extension.  The  previous  departmental 
interpretation  to  this  subject  transmitted  in 
UIPL  No.  9-83  reflected  a  more  strict 
interpretation  limiting  benefits  to  13  weeks  in 
one  or  more  benefit  years. 

b.  Period  of  eligibility.  An  individual  is  not 
entitled  to  UCX  benefito  before  the  fifth  week 
beginning  after  the  week  in  which  the 
individual  was  discharged  or  released  from 
service  (5  U.S.C.  8521  (c)(1)). 

The  previous  deparbnental  interpretation 
on  tills  subject  transmitted  in  UIFL  No.  9-83 
contained  a  more  restrictive  interpretation, 
namely  that  the  4-week  waiting  period  must 
be  in  addition  to  any  waiting  period  a  State 
may  require.  Under  the  present 
interpretation,  the  State  waiting  period  may 
be  included  in  the  4-week  Federal  waiting 


period  if  a  timely  initial  claim  for  benefits  is 
filed  after  all  Federal  and  State  requirements 
are  satisfied.  However,  the  State  waiting 
period  must  be  served  in  addition  to  the  UCX 
4-week  waiting  period  if  the  State  waiting 
period  occurs  outside  of.  and  afier,  the  4- 
week  period  l>ecause  of  the  late  filing  of  an 
initial  claim  for  Iwnefits. 

5.  Effective  Date.  The  revised 
Interpretations  contained  in  this  UIPL  are 
effective  for  all  initial  claims  (for  a  first  or 
second  benefit  year)  filed  on  or  after  the  date 
this  program  letter  is  published  in  the  Federal 
Register. 

6.  Action  Required.  State  administrators 
should  provide  the  above  information  to  all 
appropriate  staff. 

7.  Inquiries.  Direct  inquiries  to  appropriate 
Regional  Office. 

Expiration  Date:  November  30. 1988. 

[FR  Doc.  87-27284  Filed  11-25-87;  8:45  am] 
SNJJNQ  CODE  4f  1»-M-M 


Mine  Safety  and  Health  Admlniatration 
[Docket  Na  II-S7-170-C] 

Bumaida  Mining  Co^  Petition  for 
ModNlcation  of  Application  of 
Mandatory  Safety  Standard 

Bumside  Mining  Company,  RJ).  #1, 
Box  126,  Paxinos,  Pennsylvania  17860 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.301  (air  quality, 
quantity,  and  velocity)  to  its  Slope  No.  2 
^JD.  No.  36-06724)  located  in 
Northumberland  County,  Peimsylvania. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  minimum  quantity 
of  air  reaching  the  last  open  crosscut  in 
any  pair  or  set  of  developing  entries  and 
the  last  open  crosscut  in  any  pair  or  set 
of  rooms  be  9,000  cubic  feet  a  nunute, 
and  the  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  9,000  cubic  feet  a  minute.  The 
minimum  quantity  of  air  in  any  coal 
mine  reaching  each  working  face  shall 
be  3,000  cubic  feet  a  minute. 

2.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  methane  are 
nonexistent  in  the  mine.  Ignition, 
explosion,  and  mine  fire  history  are 
nonexistent  for  the  mine.  There  is  no 
history  of  harmful  quantities  of  carbon 
monoxide  and  other  noxious  or 
poisonofis  gases. 

3.  Mine  dust  sampling  programs  have 
revealed  extremely  low  concentrations 
of  respirable  dust 

4.  Extremely  high  velocities  in  small 
cross  sectional  areas  of  airways  and 
manways  required  in  fiiable  Anthracite 
veins  for  control  purposes.  Particularly 


in  steeply  pitching  mines,  present  a  very 
dangerous  flying  object  hazard  to  the 
miners  and  cause  extremely 
uncomfortable  damp  and  cold 
conditions  in  the  mine. 

5.  As  an  alternate  method,  petitioner 
proposes  that: 

a.  The  minimum  quantity  of  air 
reaching  each  woiking  face  be  1,500 
cubic  feet  per  minute; 

b.  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  b.000 
cubic  feet  per  minute;  and 

c.  The  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  5,000  cubic  feet  per  minute,  and/or 
whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safe  and  healthful  mine 
atmosphere. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patrida  W.  SUvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Date:  November  19, 1987. 
[FR  Doc  87-27273  Filed  11-25-87;  8:45  am] 

BUJJNQ  COOC  4S10-4S-M 


[Docket  Na  M-«7-235-C] 

Conaolldatlon  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidatation  Coal  Company, 
Consol  Plaza,  Pittsburgh,  Pennsylvania 
15241  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.326  (aircourses 
and  belt  haulage  entries]  to  its  Ireland 
Mine  [I.D.  No.  46-01438)  located  in 
Marshall  County,  West  Virginia.  The 
petition  is  filed  under  section  101(c]  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  intake  and  return 
aircourses  be  separated  fiom  belt 


-L 
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haulage  entries  and  that  b«U  haulage 
entries  not  be  used  to  ventilate  active 
working  places. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  air  in  the  belt  entry  to 
ventilate  active  working  places  and 
planned  longwall  panels.  In  sui^ort  of 
this  request,  petitioner  states  that — 

(a)  The  belt  conveyor  entry  will  be 
examined  at  least  once  each  coal 
producing  shift  while  persons  are 
working: 

(b)  An  early-warning  fire  detection 
system,  using  a  low-Ievel  carbon 
monoxide  detection  system,  will  be 
installed  and  operated  with  spedfic 
concfitions  in  aO  belt  entries  used  as 
intake  aircourses. 

3.  Petitioner  states  thai  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 


Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mme  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  AD 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  38, 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 


UMI 


Patricia  W.Sibey. 

Acting  Asaociate  AatisUuUSecntfOiyfor 
Mine  Safety  and  Health. 
Date:  November  18, 1987. 

(FR  Doc  V-VTSB  Filed  11-2S-87;  8vt5  ami 

MUMQ  COOC  4S10-41-M 


(Docftel  Nb.  ll-f7-236-C] 

CenMNdatfen  Coal  Co.;  PttHion  for 
llo<ttflcation  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Compeny.  Consol 
Plaza.  Pittsbwrgh,  PemwyK^nia  1S241 
has  filed  a  petition  of  modify  the 
application  of  30  CFR  75.1103-4 
(automatic  fire  sensor  and  warning 
device  systems:  installation;  minimum 
requirements)  to  its  Ireland  Mine  (I.D. 
No.  46-01438)  located  in  Marshall 
County,  West  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  fire  within  each  belt 
fiight. 


2.  As  an  alternate  method,  petitioner 
proposes  to  use  air  in  the  belt  entry  to 
ventilate  active  woiking  places  mA 
planned  kmgwall  paneb.  Id  sopport  of 
this  request,  petitioner  states  that — 

(a)  liie  beh  conveyor  entry  will  be 
examined  at  least  once  each  coal 
producing  shift  while  persons  are 
working; 

(b)  Ajq  early-warning  fire  detection 
system,  using  a  low-level  carbon 
monoixide  detection  system,  will  be 
installed  and  operated  with  specific 
conditions  in  all  belt  entries  used  as 
intake  aircourses. 

3.  Petitioner  states  that  the  proposed 
alternate  method  wiU  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  omst  be  file  witk  the  Office  of 
Standards.  Regulations  and  Variances, 
Mine  Safety  and  Health  Administration, 
Room  627, 4015  Wilson  Boulevard. 
Arlington,  Virginia  22203.  AH  coBUBcnts 
must  be  postmarked  or  received  in  that 
office  on  or  before  December  28, 1987. 
Copies  of  the  petition  are  available  for 
inspection  at  that  address. 

Dated:  November  18, 1987. 

Pabida  W.  SiWey. 

Acting  Associate  AasitttuU  Secrttatjfor 

Mine  Safety  and  Health. 

[FR  Doc.  87-272SB  Filed  11-2S-87:  SbiS  m) 

BILUNa  COOE  4S1S-4SHI 

[Docket  Na  M-«7-237-C) 

Consolidation  Coal  Co;  PalMon  for 
Modification  of  Appicalion  of 
Mandatory  Safaty  Standard 

Consolidation  Coal  Company,  Consol 
Plaza.  Pittsburgh.  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.325  (aircourses 
and  belt  haulage  entries)  to  its 
Shoemaker  Mine  (ID.  No.  46-01436) 
located  in  Ohio  County,  West  Virginia. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  intake  and  return 
aircourses  be  separated  bom  belt 
haulage  entries  and  that  belt  haulage 
entries  not  be  used  to  ventilate  active 
working  places. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  air  in  the  belt  entry  to 
ventilate  acb've  working  places  and 
planned  longwaU  panels.  In  support  of 
this  request,  petitioner  states  that — 


(a)  The  bdt  conveyor  entry  will  be 
examined  at  least  once  each  coal 
producing  shift  while  persons  are 
working; 

(b)  An  early-warning  fire  detection 
system,  using  a  low-level  carbon 
monoxide  detection  systesa.  will  be 
installed  and  operated  with  specific 
conditions  in  all  belt  entries  used  as 
intake  aircourses. 

3.  Petitioner  states  that  tbe  proposed 
alternate  method  will  provide  tfie  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  tltis  petition  may 
furnish  written  comaients.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regnlations  and 
Variances,  Mine  Safety  and  Healtfi 
Administration,  Room  827, 4015  Wilson 
Boulevard.  Arlington.  ^Hrginia  22203.  AH 
comments  must  be  postniarked  or 
received  in  that  office  oo  or  before 
December  28, 1987.  Copies  of  tbe 
petition  are  available  for  inflection  at 
that  address. 
Patrida  W.  Silvey, 

Acting  Associate  Asaistnat  Sectetaryfor 
Mine  Safety  and  Health. 

Date:  hiovember  18. 1987. 
[FR  Doc.  87-27269  Filed  11-25-87;  8-45  am) 

SHUNS  COOe  4S1S.43-« 


[DodMl  No.  IA-A7-23S-C) 

Consolidation  Coal  Col;  PalWon  for 
Modification  of  AppHeaHon  o« 
Mandatory  Safety  Standard 

Consolidation  Cbal  Compeny,  Consol 

Plaza,  Pittsbnrgh.  Permsyhrsnia  15241 
has  filed  a  petition  to  modify  die 
application  of  30  CFR  75.1103-4 
(automatic  fire  sensor  and  warning 
device  systems;  installation;  minimum 
requirements)  to  its  Shoemaker  Mine 
(ID.  Na  46-01436)  kx»ted  in  CMo 
County,  West  Virgina.  Tbe  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concons  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  fire  within  each  belt 
flight. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  air  in  the  belt  entry  to 
ventilate  active  working  places  and 
planned  longwaU  paneb.  In  sopport  of 
this  request,  petiboner  states  that — 

(a)  The  belt  conveyor  entry  will  be 
examined  at  least  once  each  coal 
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producing  shift  while  persons  are 
working; 

(b)  An  early-warning  fire  detection 
system,  using  a  low-level  carbon 
monoxide  detection  system,  will  be 
installed  and  operated  with  specific 
conditions  in  all  belt  entries  used  as 
intake  aircourses. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Iliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627. 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28. 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patricia  W.  SUvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Date:  November  18. 1987. 
[FR  Doc  87-27270  Filed  11-25-87;  8:46  am) 

BIU.IN6  CODE  451»-t3m 


(Docket  No.  III-87-239-C1 

ConsotldaHon  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.326  (aircourses 
and  belt  haulage  entries)  to  its  McElroy 
Mine  (I.D.  No.  46-01437)  located  in 
Marshall  County,  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  intake  and  return 
aircourses  be  separated  from  belt 
haulage  entries  and  that  belt  haulage 
entries  not  be  used  to  ventilate  active 
working  places. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  air  in  the  belt  entry  to 
ventilate  active  working  places  and 
planned  longwall  panels.  In  support  of 
this  request,  petitioner  states  that — 

(a)  The  belt  conveyor  entry  will  be 
examined  at  least  once  each  coal 
producing  shift  while  persons  are 
working; 

(b)  An  early-warning  fire  detection 
system,  using  a  low-level  carbon 


monoxide  detection  system,  will  be 
installed  and  operated  with  specific 
conditions  in  all  belt  entries  used  as 
intake  aircourses. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627. 4015  Wilson 
Boulevard,  Arhngton.  Vii:ginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patricia  W.  Silvey. 

Acting  Associate  Assistant  Secretary  for 

Mine  Safety  and  Health. 

Date:  November  18. 1987. 

[FR  Doc.  87-27271  Filed  11-25-67;  8:45  am] 

BHJJNO  COOE  4<10-43-M 


[Docket  Na  M-67-240-C] 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company.  Consol 
Plaza,  Pittsburgh.  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1103-4 
(automatic  fire  sensor  end  warning 
device  systems;  installation;  minimum 
requirements)  to  its  McElroy  Mine  (I.D. 
No.  46-01437)  located  in  Marshall 
County.  West  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  fire  within  each  belt 
flight. 

2.  As  an.altemate  method,  petitioner 
proposes  to  use  air  in  the  belt  enby  to 
ventilate  active  working  places  and 
planned  longwall  panels.  In  support  of 
this  request,  petitioner  states  that — 

(a)  "lije  belt  conveyor  entry  will  be 
examined  at  least  (mce  each  coal 
producing  shift  while  persons  are 
working; 

(b)  An  eariy-waming  fire  detection 
system,  using  a  low-level  carbon 
monoxide  detection  system,  will  be 
installed  and  operated  with  specific 
conditions  in  all  belt  entries  used  as 
intake  aircourses. 


3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Ariington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patricia  W.  Silvey 

Acting  Associate  ^Assistant  Secretary  for 
Mine  Safety  and  Health. 

Date:  November  1&  1987. 
[FR  Doc.  87-27272  Filed  11-25-87;  8:45) 

SILUNQ  COOE  4Cie-4S-« 


[Docket  NOJI-87-36-M] 

Dolese  Brothers  C04  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Dolese  Brothers  Company,  20  NW. 
13th  Street.  P.O.  Box  677,  Oklahoma 
City,  Oklahoma  73101  has  filed  a 
petition  to  modify  the  applcation  of  30 
CFR  56.14001  (moving  machine  parts]  to 
its  Big  Canyon  Rock  Quarry  (LD.  No.  34- 
00014),  its  Davis  Rock  Quarry  (LD.  No. 
34-00798],  and  its  Rayford  Rock  Quarry 
(I.D.  No.  34-00013),  all  located  in  Murray 
County,  Oklahoma;  its  Coleman  Rock 
Quarry  (LD.  No.  34-00405)  located  in 
Atoka  County.  Oklahoma:  its  Cooperton 
Rock  Quarry  (I.D.  No.  34-00037)  located 
in  Kiowa  County,  Oklahoma;  its  Cyril 
Rock  Quarry  (I.D.  No.  34-00404)  located 
in  Caddo  County.  Oklahoma;  its 
Hartshome  Rock  Quarry  (I.D.  No.  34- 
00015)  located  in  Pittsbui^  County, 
Oklahoma:  its  Konawa  Rock  Quarry 
(I.D.  No.  34-00016)  located  in  Seminole 
County,  Oklahoma:  its  Richards  Spur 
Rock  Query  (IX).  No.  34-00011)  located 
in  Comanche  County.  Oklahoma:  it, 
Dover  Sand  Plant  (I.D.  No.  34-00359) 
located  in  Kingfish  County.  Oklahoma: 
its  Guthrie  Sand  Plant  (LD.,  No.  34- 
00360]  located  in  Logan  County, 
Oklahoma;  its  West  Robbins  Sand  Plant 
(LD.  No.  14-00477)  located  in  Sedgwick 
County,  Kansas;  its  Spencer  Sand  Plant 
(LD.  No.  34-00835)  located  in  Oklahoma 
County,  Oklahoma;  and  its  Yukon  Sand 
Plant  (I.D.  No.  34-01365]  located  in 
Canadian  County,  Oklahoma.  The 
petition  is  filed  under  section  101(c)  of 
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the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  sumary  of  the  petitioner's  statement 
follows: 

1.  The  petition  concerns  the 
requirement  that  gears;  sprockets: 
chains:  head,  tail,  and  takeup  pulleys: 
flywheels;  couplings;  shafts;  sawblades; 
fan  inlets;  and  similar  exposed  moving 
machine  parts  which  may  be  contacted 
by  persons  and  which  may  cause  injury 
to  persons  be  guarded. 

2.  In  lieu  of  individuals  pinch  point 
guards  and  V-belt  guards  on  certain 
types  of  mining  equipment  petitioner 
proposes  to  erect  a  metal  or  chain  link 
fence  of  adequate  height  around  the 
flywheels,  chains,  sprockets.  V-belt 
drive  and  pulleys  with  a  secure  gate  of 
the  same  height  and  material.  The  gate 
will  be  padlocked  to  prevent  entry  while 
the  plant  is  in  operation.  The  gate  will 
also  have  a  danger  sign  posted  on  it  to 
warn  the  employees. 

3.  For  these  reasons,  petitioner 
requires  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  OfHce 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  18. 1987. 
Patricia  W.  Silvey, 

Acting  Associate  Assistance  Secretary  far 
Mine  Safety  and  Health. 
|FR  Doc.  87-27274  Filed  11-25-87;  8:45  am] 
MUMQ  CODE  4S10-43-II 


I  Docket  No.  M-87-230-C I 

Doss  Fork  Coal  Co^  Inc.;  Petition  for 
Modification  of  Application  of        [ 
Mandatory  Safety  Standard  ' 

Doss  Fork  Coal  Company.  Inc..  621 
Commerce  Street  P.O.  Box  873. 
Bluefield.  West  Virginia  24701  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
Mine  No.  1  (I.D.  No.  46-07174)  located  in 
McDowell  County.  West  Virginia.  The 
petition  is  Hied  under  Section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 


installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  is  48  inches  in  height  with 
soft  and  extremely  wet  floors,  and  in 
order  to  avoid  having  to  use  another 
piece  of  mobile  equipment  to  tram  the 
roof  bolter,  the  roof  bolter  has  been 
equipped  with  larger  tires  than  usual. 

3.  Petitioner  states  that  the  use  of  cabs 
or  canopies  on  the  mine's  electric  face 
equipment  would  result  in  a  diminution 
of  safety  to  the  miners  affected  because 
the  mine  floor  is  undulating  and 
operation  of  the  roof  bolter  with  a  cab  or 
canopy  in  place  along  with  the  larger 
tires  would  cause  the  cab  or  canopy  to 
cause  damage  to  roof  bolts,  or  could 
knock  the  cab  or  canopy  loose  injuring 
the  operator. 

4.  Petitioner  further  states  that 
removing  the  large  tires  from  the  roof 
bolter  would  necessitate  bringing  in 
another  piece  of  mobile  equipment  to 
tram  the  roof  bolter,  which  would  create 
additional  hazards. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patricia  W.  Silvey. 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Dale:  Noveint>er  18. 1987. 
\VR  Doc.  87-27275  Filed  11-25-87;  8:45  am| 

BILUNG  CODE  4S10-43-M 

IDocl(«t  No.  M-87-229-C1 

Jim  Walter  Resources,  Inc.,  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Jim  Walter  Resources.  Inc.,  P.O.  Box 
C-79.  Birmingham.  Alabama  35283  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.326  (aircourses  and  belt 
haulage  entries)  to  its  No.  3  Mine  (I.D. 
No.  01-00758)  located  in  Jefferson 
County,  Alabama.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  entries  used  as  intake 
and  return  aircourses  be  separated  from 


belt  haulage  entries,  and  that  belt 
haulage  entries  not  be  used  to  ventilate 
active  working  places. 

2.  Petitioner  states  that  due  to 
geological  conditions  it  will  be 
necessary  to  locate  the  belt  haulage 
entry  in  the  return  aircourse  to  drive  one 
side  of  a  longwall  panel. 

3.  As  an  alternate  method,  petitioner 
proposes  to  develop  a  three  entry 
system  which  will  be  located  within 
1.000  feet  of  an  intake  air  shaft,  coupled 
with  a  24  foot  wide  intake  aircourse  and 
split  system  of  ventilation  which  will 
provide  minimum  pressure  loss  and 
maximum  air  quantities  for  full  panel 
drivage.  A  split  system  of  face 
ventilation  will  prevent  mining  support 
operations  from  being  down  wind  of  the 
continuous  miner. 

4.  In  support  of  this  request,  petitioner 
proposes  to  install  an  atmospheric 
monitoring  station  capable  of  monitoring 
for  methane  and  carbon  monoxide  (CO) 
before  the  return  air  split  joins  a  second 
air  split,  and  additional  methane  and 
carbon  monoxide  stations  will  be 
located  500  feet  downwind  of  the 
tailpiece  and  at  2,000  foot  intervals,  if 
the  methane  level  exceeds  0.5  percent  or 
the  (CO)  level  exceeds  10  parts  per 
million  (ppm)  above  the  ambient,  an 
audible  and  visual  alarm  will  be 
activated  at  the  belt  conveyor  tailpiece. 
When  the  alert  signal  sounds  at  the 
loading  point,  the  shift  foreman  or  the 
section  mine  foreman  will  be  notified 
and  an  investigation  will  be  made.  If  the 
methane  level  exceeds  1.0  percent  or  the 
CO  level  exceeds  15  ppm  above 
ambient,  the  belt  conveyor  power  center 
will  be  automatically  de-energized. 
When  the  CO  alarm  signal  sounds  at  the 
loading  point,  all  miners  in  the  affected 
section  will  be  evacuated  to  the  monitor 
location.  In  the  event  a  fire  is 
encountered,  the  mine  evacuation  plan 
will  be  implemented.  When  the  methane 
alarm  signal  sounds  at  the  loading  point, 
minor  changes  and  adjustments  in 
airflow  will  be  made  during  the  time 
that  the  conveyor  belt  is  de-energized. 
The  belt  conveyor  power  center  will  be 
arranged  for  manual  reset  only. 

5.  The  atmospheric  monitoring  system 
will  be  capable  of  giving  warning  of  a 
fire  for  a  minimum  of  four  hours  should 
the  power  fail.  The  atmospheric 
monitoring  system  will  be  capable  of 
monitoring  electrical  continuity  and 
detecting  electrical  malfunctions. 

6.  The  atmospheric  monitoring  system 
will  be  visually  examined  at  least  once 
each  coal-producing  shift  and  tested  for 
functional  operation  weekly  to  insure 
the  monitoring  system  is  functioning 
properly.  The  monitoring  system  will  be 
calibrated  with  known  concentrations  of 


carbon  monoxide  and  methane  air 
mixtures  at  least  monthly. 

7.  If  the  atmospheric  monitoring 
system  is  deenergized  for  routine 
maintenance  or  for  failure  of  a  senor 
unit,  the  belt  conveyor  will  continue  to 
operate  and  a  qualified  person  will 
patrol  and  monitor  for  CO  and  methane. 

8.  The  conveyor  belt  electric  motor 
and  starter  will  be  installed  in  an  intake 
split  of  air  coursed  directly  to  the  return. 

9.  The  alternate  escapeway  will  be  in 
the  return  aircourse  other  than  the  belt 
return  aircourse. 

10.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  a^orded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date:  November  18, 1987. 
Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

[FR  Doc.  87-27276  Filed  11-25-87;  8:45  am] 

BILUNG  CODE  4S10-4MI 

(Docitet  No.  M-87-2S1-C] 

Kaiser  Coal  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Kaiser  Coal  Corporation,  102  South 
Tejon  Street,  Suite  800,  P.O.  Box  2679, 
Colorado  Springs,  Colorado  80901-2679 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1103^ 
(automatic  fire  sensor  and  warning 
device  systems:  installation;  minimum 
requirements)  to  its  Sunnyside  Mine  No. 
1  (I.D.  No.  42-00093),  its  Sunnyside  Mine 
No.  2  (I.D.  No.  42-00094),  and  its 
Sunnyside  Mine  No.  3  (I.D.  No.  42- 
00092).  all  located  in  Carbon  County, 
Utah.  The  petition  is  filed  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  fire  within  each  belt 
night. 


2.  As  an  alternate  method,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system  at  each  mine.  A  low- 
level  carbon  monoxide  monitor  will  be 
located  at  each  section  tailpiece,  at  2000 
foot  intervals  in  each  belt  flight  and  at 
each  transfer  point  where  coal  dumps 
onto  another  belt.  The  monitoring  or 
sensing  devices  will  be  capable  of 
providing  warning  of  a  fire  for  up  to  four 
hours  should  the  power  fail.  A  visual 
and/or  audible  alert  signal  will  occur 
when  the  CO  level  reaches  25  parts  per 
million  (ppm),  and  an  audible  signal  will 
occur  and  all  persons  will  be  withdrawn 
when  the  CO  level  reaches  30  ppm.  The 
alarm  signal  will  be  activated  at  a 
monitored  and  attended  surface  location 
where  two-way  communication  exists. 
The  CO  monitoring  system  will  be 
capable  of  identifying  any  malfunctions. 

3.  The  system  will  be  visually 
examined  once  during  each  coal- 
producing  shift  and  tested  for  functional 
operation  weekly  to  insure  the  system  is 
functioning  properly.  The  system  will  be 
calibrated  at  least  monthly. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dale;  November  19, 1987. 
Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 

Mine  Safety  and  Health. 

|FR  Doc.  87-27277  Filed  11-2,5-87;  8:4,")  am] 

BILUNG  CODE  4S10-43-M 


(Docket  No.  M-87-207-CI 

Mountain  View  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Mountain  View  Coal  Company,  R.D. 
#1.  Box  104.  Williamstown, 
Pennsylvania  17098  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1400  (hoisting  equipment:  general)  to 
its  R  &  S  Slope  (I.D.  No.  36-078.50) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petition  is  filed  under 


section  101(c)  of  the  Federal  Mine  Safety 
andHeaith  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  WiLson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28, 1987.  Copies  of  the 
petition  are  available  for  inspection  <il 
that  address. 

Duted:  November  19. 1987. 
Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretory  for 
Mine  Safety  and  Health. 
|FR  Doc.  87-27278  Filed  11-25-87:  8:45  nm\ 

BILLING  COOE  4S1(M3-M 
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Nortti  Mountain  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

North  Mountain  Coal  Company.  R.D. 
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#1,  Box  32A.  Domsife.  Pennsylvania 
17823  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoistin? 
equipment:  general]  to  its  West  Side 
South  Dip  Mine  (I.D.  No.  3&-07681) 
located  in  hiorthumberland  Ck)unty. 
Pennsylvania.  The  petition  is  filed  under 
section  101|c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine.  | 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for| 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627. 4015  Wilson 
Boulevard.  Ariington.  Virginia  2220aj.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28. 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  Noveml>er  19. 1976. 
Patrida  W.  Silvey. 

Acting  Associate  Assistant  Secretary  foi 

Mine  Safety  and  Health. 

ira  Doc  87-27279  Filed  11-25-87;  8:45  am) 
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[Docket  Na  M-67-241-C1 

Pyro  Mining  C04  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Pyro  Mining  Company.  P.O.  Box  267. 
Sturgis.  Kentucky  42459  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  Pyro  No.  9 
Slope.  William  Station  Mine  (I.D.  No. 
15-13881)  located  in  Union  County. 
Kentucky.  The  petition  is  filed  under 
Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  seals  and  return 
aircourses  be  examined  in  their  entirety 
on  a  weekly  basis. 

2.  Petitioner  states  that  a  certain  area 
of  the  seal  has  deteriorated  horn 
longwall  abutment  pressure  and 
horizontal  stress.  As  a  result  of  the 
adverse  conditions,  the  area  leading  to 
the  seal  is  difficult  and  hazardous  to 
examine  and  rehabilitation  of  this  area 
would  expose  miners  to  hazardous 
conditions. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  monitoring 
stations,  at  specific  locations,  where 
examinations  for  hazardous  conditions 
will  be  made  by  a  certified  person  on  a 
weekly  basis.  The  monitoring  stations 
and  all  access  routes  will  be  maintained 
in  a  safe  condition. 

4.  In  support  of  this  request,  petitioner 
states  that  a  continuous  methane 
monitor  will  be  located  at  evaluation 
point  one  which  will  be  tied  into  a 
computer  monitoring  center  located  on 
the  surface.  Methane  will  not  be 
allowed  to  accumulate  beyond  legal 
limits  in  the  bleeder.  If  there  is  a 
variation  in  quantity  of  methane  in 
excess  of  0.5  percent,  immediate 
corrective  action  will  be  taken. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Ariington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  2a  1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 


Date:  November  18. 1987. 
Patricia  W.  Silvey. 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 
|FR  Doc.  87-27280  Filed  11-25-87;  8:45  am) 
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[Docket  NOw  l»-e7-16ft-Cl 

Skidmore  Coal  Co..  Petition  for 
Modification  of  AppHcation  of 
Mandatory  Safety  Standard 

Skidmore  Coal  Company.  123  Main 
Street,  Joliett-Tremont.  Pennsylvania 
17981  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  Skidmore 
Slope  (I.D.  NO.  36-07461)  located  in 
Schuylkill  County.  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  act 
of  1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  die  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hositing  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 


comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  28. 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Date:  November  17. 1987. 
Patrida  W.  Silvey, 

A  cting  Associate  Assistant  Secretary  for 

Mine  Safety  and  Health. 

|FR  Doc.  87-2721  Filed  11-25-67;  8:45  am] 
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Pension  and  Welfare  Benefits 
Administration 

(Application  No.  D-717S]  et  aL 

Proposed  Exemptions;  the  Manhattan 
Mutual  Life  ins.  Co.  et  ai. 

agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION;  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Departinent) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Regulations  and 
Interpretations,  Room  N-5669.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington.  DC  20210. 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor.  Room  N-4677.  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 


persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975).  Effective  December  31. 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

The  Manhattan  Mutual  Life  Insurance 
Company  Home  Office  Employees' 
Pension  Plan  (the  Plan)  Located  in 
Manhattan,  KS 

(Application  No.  D-7175J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
.  authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  December  1. 
1985  transfer  of  $524,639  in  securities  to 
the  Plan  by  the  Manhattan  Mutual  Life 
Insurance  Company  (MMUC),  provided 
such  amount  constituted  the  fair  market 
value  of  the  securities  on  the  date  of  the 
transfer. 

Effective  Date:  If  this  proposed 
exemption  is  granted,  it  will  be  effective 
December  1. 1985. 

Summary  of  Facts  and  Representations 

1.  MMUC,  the  Plan  sponsor,  is  a 
mutual  life  insurance  company  with 
assets  of  approximately  $20,000,000.  The 


Plan  is  a  defined  benefit  pension  pLin 
with  approximately  20  participants. 

2.  For  many  years,  MMUC  followed 
the  common  industry  practice  of  holding 
life  insurance  companies'  pension  plan 
assets  as  a  specific  liability/reserve 
account  against  the  general  assets  of  the 
company.  In  a  September  4. 1984  letter 
(the  Letter)  to  the  American  Council  of 
Life  Insurance  (ACU),  which  Letter  was 
forwarded  to  MMLIC,  the  Department 
expressed  its  position  that  these 
practices  were  incompatible  with  the 
fiduciary  provisions  of  the  Act.  and  that 
insurance  companies  should  either  issue 
or  purchase  an  insurance  policy  or 
annuity  contract  for  the  plan,  place  the 
plan  assets  in  a  separate  account,  or 
place  the  plan  assets  in  ti-ust.* 

3.  In  an  attempt  to  comply  with  the 
directives  of  the  Department  as 
expressed  in  the  Letter,  MMLIC 
established  a  trust  for  Plan  assets  in 
1985.  On  December  1, 1985.  $524,639  in 
securities  and  $2,293  in  cash  was 
transferred  to  the  newly-created  trust. 
The  securities  transferred  were  21  utility 


'  The  L.etler  to  ACU  reads,  in  pertinent  pari,  us 
follows:  "As  you  may  Ijc  aware,  the  U.S. 
Department  of  Labor  has  conducted  several 
investigations  pursuant  to  ERISA  pertaining  to 
pension  plans  established  and  maintained  by  life 
insurance  companies  for  their  own  employees.  I  am 
writing  to  seek  your  assistance  in  apprising  your 
organization's  membership  of  our  concerns 
regarding  a  pattern  of  funding  benefits  which  we 
have  now  observed  in  a  number  of  cases.  Whiie  the 
facts  vary  somewhat  from  case  to  case,  the  plans 
share  the  following  characteristics:  plan  assets, 
rather  than  being  invested  in  policies  of  insurance, 
placed  in  separate  accounts,  or  held  in  trust,  are 
commingled  in  the  plan  sponsor's  general  accouni: 
the  plan's  interest  in  the  general  account  is  included 
as  an  asset  on  the  corporate  balance  sheet,  with  an 
offsetting  entry  equivalent  to  the  plan's  assets 
identified  as  a  corporate  liability:  the  plan  is 
typically  credited  with  an  arbitrary  rate  of  return  on 
investment  which  is  lower  than  the  return  the 
company  actually  receives  on  its  general  accotini 
investments. 

These  practices  raise  a  number  of  questions 
concerning  compliance  with  the  fiduciary  provisions 
of  ERISA.  In  particular,  the  plan  assets  would  be 
placed  at  serious  and  unnecessary  risk  in  the  event 
of  the  insurance  company's  insolvency.  It  would 
appear  that  in  such  circumstances  not  only  might 
the  plan's  assets  be  made  subject  to  the  claims  of 
the  company's  creditors,  but  the  participants  would 
he  deprived  of  the  opportunity  to  secure  the  priority 
position  in  liquidation  accorded  policyholders  in 
most  states,  or  to  participate  in  state-sponsored 
insurance  guaranty  funds. 

The  Department  believes  that  these  arrangements 
could  be  prospectively  corrected  by  any  one  of  ihe 
following  courses  of  action:  (1)  Issuance  or  purchasi; 
of  a  policy  of  insurance  or  annutiy  contract  for  Ihe 
plan.  (2)  placement  of  plan  assets  in  a  separate 
account,  or  (3)  placement  of  plan  assets  in  trust.  Of 
course,  under  each  of  these  instances  the  plan  must 
receive  or  be  credited  with  income  appropriate  to 
Ihe  medium  selected. 

As  stated  al>ove,  because  of  the  recurring  nature 
of  this  problem,  we  thought  It  would  be  useful  to 
bring  this  matter  to  the  attention  of  the  ACLI.  with  a 
request  that  the  Department's  views  be 
communicated  to  your  mcmliership." 
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bonds,  which  were  all  high  quality  A 
and  AA  bonds,  publicly  traded  on  the 
New  York.  American  and  Over-the- 
Counter  Bond  Exchanges.  The  securities 
were  valued  by  reference  to  an 
independent  third  party  source. 
Standard  &  Poor's  Bond  Guide  (the 
Guide).  The  largest  single  bond 
represented  approximately  10.6%  of  Plan 
assets;  the  average  bond  represented 
approximately  4.7%  of  Plan  assets  at  the 
time  of  the  transfer.  i 

4.  The  Guide  is  a  nationally  | 
recognized  bond  rating  and  valuation 
publication.  The  November  1985  Guide 
was  used  because  the  Wall  Street 
Journal  does  not  quote  all  bond  prices 
daily,  and  the  November  Guide  provided 
the  most  current  pricing  on  the  utility 
bonds  available  to  the  applicants.  The 
applicants  further  represent  that  the 
December.  1985  Guide  (published 
December  la  1985)  would  give  the 
closest  fair  market  value  to  December  1. 
1985.  The  December  Guide  showed  that 
in  every  instance  the  fair  market  value 
of  the  subject  utility  bonds  increased 
from  the  prior  month.  Thus,  the  Plan 
actually  received  bonds  having  a  greater 
fair  market  value  on  the  date  of  the 
transaction  than  the  value  assigned  to 
them  through  the  use  of  the  November 
Guide. 

5.  MMLIC  represents  that  it  relied  on 
the  opinion  of  tax  and  pension  counsel 
that  Oie  transfer  of  the  securities  would 
not  constitute  a  prohibited  transaction. 
MMLIC  also  relied  on  its  own  general 
counsel  to  approve  the  transaction. 
MMLIC  requested  the  Plan's  actuary  to 
monitor  the  transaction  for  purposes  of 
ascertaining  the  correct  amount  of 
assets  to  transfer  to  satisfy  any  Plan 
liabilities.  The  amount  of  all  the 
securities  plus  the  cash  transferred  at 
December  1. 1985  was  made  based  on  a 
letter  from  the  Plan's  actuary  stating  the 
proper  amoimt  to  transfer  as  of  that  i 
date.  I 

6.  United  Missouri  Bank  of  Kansas 
City  (the  Bank),  an  independent 
fiduciary  to  the  Plan  with  no  banking  or 
other  relationship  with  MMLIC  has 
reviewed  the  subject  transaction  and 
determined  that  the  securities 
transferred  to  the  Plan  did  have  a  fair 
market  value  of  $524,539  as  of  the 
December  1. 1985  date  of  transfer.  The 
Bank  represents  that  this  amount  was 
the  appropriate  amount  for  MMLIC  to 
transfer  to  the  Plan  as  of  December  1. 
1985.  The  Bank  further  represents  that  in 
its  opinion,  MMLIC  acted  in  the  best 
interests  of  the  Plan  and  its  participants, 
and  the  amount  transferred  offered  the 
participants  adequate  protection  from 
any  unnecessary  risks.  1 

7.  MMLIC  filed  this  exemption     | 
application  after  being  informed  by  the 


Internal  Revenue  Service  and  the 
Department  that  the  subject  transaction 
constituted  a  prohibited  transaction.  In 
the  absence  of  the  granting  of  the 
exemption  proposed  herein,  MMLIC 
would  be  liable  for  an  excise  tax  as  a 
result  of  the  transaction. 

8.  In  summary,  the  applicant 
represents  that  the  subject  transaction 
met  the  criteria  for  an  exemption 
contained  in  section  408(a)  of  the  Act 
because  (1)  the  transaction  was  a  one- 
time transaction  resulting  from  MMLIC's 
attempt  to  comply  with  the 
Department's  directives  as  expressed  in 
the  Leter.  (2)  the  securities  transferred 
into  the  trust  were  all  high  quality, 
publicly-traded  utility     ^mpany  bonds; 
(3)  the  largest  single  bond  represented 
approximately  10.6%  of  Plan  assets  after 
the  transfer;  and  (4)  the  bonds  were  all 
valued  by  reference  to  an  objective, 
independent  source,  the  Guide. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Figtown,  Incorporated  Profit  Sharing 
Plan  (the  Plan)  Lot^ted  in  Fresno,  CA 

[Application  No.  D-7253] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section 
406(a)(1).  406(b)(1)  and  406(b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to:  (1)  The  proposed  loan  (the  loan)  of 
$58,406  by  the  Plan  to  First  Hemdon 
Properties  (FHP),  a  party  in  interest  with 
respect  to  the  Plan,  provided  the  terms 
and  conditions  of  the  Loan  are  not  less 
favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party;  and 
(2)  the  personal  guarantee  of  the  Loan  to 
the  Plan  by  Mr.  Larry  Mesple  (Mr. 
Mesple)  and  Mr.  Randy  J.  Hill  (Mr.  Hill), 
parties  in  interest  with  respect  to  the 
Plan. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  with  two  participants,  Messrs. 
Mesple  and  Hill,  and  assets  of  $233,624 
as  of  April  30, 1987.  Messrs.  Mesple  and 
Hill  are  also  the  Plan's  trustees  and  the 
two  sole  shareholders  of  Figtown.  Inc. 
(the  Employer),  the  Plan  sponsor.  The 
Employer  incorporated  in  California  in 


June,  1977.  and  is  engaged  in  real  estate 
development. 

2.  The  applicants  request  an 
exemption  that  will  permit  the  Plan  to 
loan  the  sum  of  $58,406  to  FHP,  a 
partnership  owned  equally  by  Messrs. 
Mesple  and  Hill.  The  applicants 
represent  that  the  Loan  would  represent 
no  greater  than  25%  of  Plan  assets.  FHP. 
a  California  general  partnership  formed 
in  December,  1975.  is  engaged  in 
investment  in  real  estate  and  securities, 
including  trust  deeds.  The  Loan  will 
have  a  term  of  ten  years  writh 
installments  of  principal  and  interest 
payable  monthly.  The  interest  rate  will 
be  three  percent  over  the  West  Coast 
prime  rate  as  published  in  the  West 
Coast  edition  of  the  Wall  Street  Journal 
and  will  be  adjusted  annually  on  the 
Loan  anniversary  date.  The  Loan  will  be 
secured  by  a  first  trust  deed  on 
improved  real  property  located  at  6700 
North  First  Street.  Fresno,  California 
(the  Property).  The  record  owner  of  the 
Property  is  Countryside  Homes,  under 
which  name,  at  the  time  of  the 
Property's  purchase.  FHP  was  then 
doing  business. 

3.  The  Property  has  been  appraised  by 
Michael  Soper  (Mr.  Soper).  M.B.A..  a 
member  of  the  Society  of  Real  Estate 
Appraisers.  He  represents  that  he  is 
independent  of  the  Employer,  the  Plan. 
FHP  and  Messrs.  Mesple  and  HilL  Mr. 
Soper  has  appraised  the  fair  market 
value  of  the  Property  as  of  March  20. 
1987.  to  be  $500,000.  This  amount 
represents  more  than  850%  of  the  value 
of  the  proposed  Loan. 

4.  Messrs.  Mesple  and  Hill  have 
personally  guaranteed  repayment  of  the 
Loan.  Mr.  Mesple  has  represented  his 
net  worth  to  be  $2,076,747.  Mr.  Hill  has 
represented  his  net  worth  to  be 
$2,872,185. 

5.  Robert  D.  Coverdale  (Mr. 
Coverdale)  has  agreed  to  act  as 
independent  Hduciary  for  the  Plan  with 
respect  to  the  proposed  Loan  for  its 
duration  and  will  undertake  all  actions 
to  protect  the  Plan  and  safeguard  its 
interests.  Mr.  Coverdale  is  a  Vice 
President  and  Loan  Manager  for  the 
Fresno  Bank  of  Commerce  and  Western 
Commercial  Mortgage  Company  and  has 
had  more  than  seventeen  years 
experience  in  the  banking  and  loan 
industries.  The  applicant  represents  that 
Mr.  Coverdale  is  independent  of  the 
Employer.  FHP  and  Messrs.  Mesple  and 
Hill  and  that  less  than  1%  of  net  receipts 
of  Mr.  Coverdale,  Fresno  Bank  of 
Commerce  or  Western  Commercial 
Mortgage  Company  is  derived  from  FHP 
or  Messrs.  Mesple  and  Hill.  Mr. 
Coverdale  reviewed  the  terms  of  the 
proposed  Loan  on  July  2, 1987  and  made 
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the  following  findings:  (a)  The  Loan  is  a 
prudent  diversification  of  the  Plan's 
assets,  which  are  currently  invested  in 
cash  and  cash  equivalents;  (b)  the 
annually  adjustable  Loan  interest  rate  at 
three  percent  above  the  West  Coast 
prime  is  favorable  to  Uie  Plan  and  offers 
protection  from  possible  future  inflation; 
(c)  the  Plan  will  be  exposed  to  minimal 
risk  because  the  Property  securing  the 
Loan  is  in  a  viable  commercial  area  and 
is  fully  leased;  (d)  as  a  corporate  officer 
of  financial  institutions,  he  would  grant 
loans  with  similar  terms  and  conditions; 
and  (e)  the  proposed  Loan  is  in  the  best 
interests  of  the  Plan's  participants  and 
beneficiaries.  The  applicant  represents 
that  Mr.  Coverdale  will  similarly 
determine  that  the  terms  of  the  proposed 
Loan  are  in  the  Plan's  best  interests 
immediately  prior  to  the  Plan's 
disbursement  of  Loan  proceeds, 

6.  In  summary,  the  applicants 
represent  that  tfie  proposed  transaction 
meets  the  criteria  of  section  408(a)  of  the 
Act  because:  (a)  The  rate  of  return  to  the 
Plan  on  the  Loan  will  protect  the  Plan 
from  possible  futiu^  inflation;  (b)  the 
Loan  will  be  secured  by  property  having 
an  appraised  fair  market  value  of  at 
least  850%  of  the  Loan:  (c)  no  more  than 
25%  of  the  Plan's  assets  will  be  invested 
in  the  Loan;  (d)  an  independent 
fiduciary  has  reviewed  the  terms  of  the 
Loan  and  determined  that  they  are 
similar  to  those  negotiated  between 
unrelated  parties  to  an  arm's-length 
transaction;  and  (e)  an  independent 
fiduciary  has  found  that  the  proposed 
Loan  is  in  the  best  interests  of  the  Plan's 
participants  and  beneficiaries. 

Notice  to  Interested  Persons:  Because 
Messrs.  Mesple  and  Hill  are  the  sole 
Plan  participants,  the  Department  has 
determined  that  there  is  no  need  to 
distribute  the  notice  of  pendency  of  the 
proposed  exemption  to  interested 
persons.  Conunents  and  requests  for 
hearing  must  be  received  within  30  days 
of  the  date  of  publication  of  this  notice 
of  proposed  exemption. 

For  Further  Information  Contact:  Mrs. 
Betsy  Scott  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

M-EJ*.,  Inc.  Money  Purchase  Pension 
Plan  and  Trust  (the  Pension  Plan)  and 
M.E.F.,  Inc.  Profit  Sharing  Plan  and 
Trust  (the  Profit  Sharing  Plan; 
Collectively,  the  Plans)  Located  in 
Bellefontaine,  OH 

(Applicdlion  No.  D-7303| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 


procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471.  April  28. 1975).  If  the 
exemption  is  granted,  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  purchase 
by  the  individually-directed  Accounts 
(the  Accounts)  in  the  Plans  of  Dr. 
Michael  E.  Failor  (Dr.  Failor)  of  certain 
farm  property  (the  Farm),  for  the  total 
cash  consideration  of  $175,000.  from  the 
Estate  of  Peari  Lutz  (the  Lutz  Estate),  of 
whom  some  of  the  beneficiaries  (the 
Beneficiaries)  are  disqualified  persons 
with  respect  to  the  Plans,  provided  the 
amount  paid  for  the  Farm  is  not  more 
than  the  fair  market  value  at  the  time 
the  transaction  is  consummated.' 

Summary  of  Facta  and  Representations 

1.  The  Plans  are  defined  contribution 
plans  consisting  of  the  Pension  Plan  and 
the  Profit  Sharing  Plan.  As  of  September 
22, 1987,  the  Pension  Plan  and  the  Profit 
Sharing  Plan  had  Dr.  Failor  as  their  sole 
participant  and  total  assets  of  $465,856 
and  $312,000,  respectively.  These 
amounts  also  comprised  the  asset  totals 
of  Dr.  Failor's  Accounts  in  the  Plans. 
The  trustee  of  the  Plans  is  Dr.  Failor.  As 
a  participant  in  the  Plans.  Dr.  Failor  is 
authorized  to  direct  the  investments  in 
his  Accounts.  The  Employer,  of  which 
Dr.  Failor  is  the  sole  shareholder  and 
employee,  renders  medical  services  in 
Bellefontaine,  Ohio. 

2.  The  decedent,  Mrs.  Pearl  Lutz,  was 
tlie  grandmother  of  Dr.  Failor.  Upon  her 
death.  Mrs.  Lutz  left  an  estate  to 
members  of  her  family.  The  Lutz  Estate 
consists  of  $113,332  in  various  bank 
accounts.  $1,452  in  tangible  personalty, 
the  Farm  consisting  of  160  acres  and  an 
account  receivable  in  the  amount  of 
$5,500  generated  from  the  rental  of  the 
Farm  over  a  six  month  period.  The 
Beneficiaries  of  the  Lutz  Estate  are  Dr. 
Failor,  who  with  his  brother  and  four 
cousins  collectively  received  a  one-third 
interest  (or  one-eighteenth  interests, 
individually).  Ms.  Miriam  McCutcheon. 
the  aunt  of  Dr.  Failor.  who  received  a 
one-third  interest  and  Mrs.  Fern  E. 
Failor.  Dr.  Failor's  mother,  who  received 
the  remaining  one-third  interest.  The 
executor  of  the  Lutz  Estate  (the 
Executor)  is  Dr.  Failor's  brother. 

3.  The  Farm  is  located  in  the 
Southeast  comer  of  Eaton  and  Lemert 
Roads  in  Holmes  Township.  Section  II. 
Crawford  County.  Ohio.  Besides  the 
existing  acreage,  the  Farm  property 


'  Since  Dr.  Failor  is  the  sole  shareholder  of 
MJv.F.,  Inc  (the  Employer)  as  well  as  the  sole 
participant  in  the  Plans,  there  is  no  jurisdiction 
under  Title  I  of  the  Act  pursuant  to  29  CFR  2510.3- 
3(b).  However,  there  is  iurisdiction  under  Title  U  of 
the  Ai'.t  pursuant  to  sei.lion  4975  of  tht;  Code. 


includes  a  vacant  frame  house,  a  large 
bam  with  attached  sheds  and  various 
improvements.  The  Farm  has  been  in  Dr. 
Failor's  family  since  the  1840's  and  it  is 
presently  unencumbered  by  a  mortg.3ge. 
The  land  comprising  the  Farm  has  been 
leased  to  an  unrelated  farmer  for  the 
past  fifteen  years.  The  leasing 
arrangement  is  expected  to  continue.  In 
addition,  it  is  anticipated  that  the 
dwelling  on  the  Farm  will  be  leased  to 
an  unrelated  party  for  a  monthly  rental 
of  $175. 

4.  According  to  the  applicant,  under 
Ohio  law,  title  to  real  estate  vests  in  the 
heirs  of  the  decedent  at  the  time  of 
death  subject  to  divestment  by 
admission  of  the  will  or  operation  of  the 
law.  Although  the  Lutz  Estate  has  legal 
title  to  the  Farm,  equitable  title  to  it  is 
vested  in  the  Beneficiaries  subject  to 
divestment  by  sale  under  the  will,  which 
the  Fjcecutor  is  authorized  to  do 
pursuant  to  the  terms  of  the  will.  The 
Executor  has  the  discretion  either  to  sell 
the  Farm  and  distribute  cash  or  to 
distribute  the  Farm  to  the  Beneficiaries 
as  tenants  in  common. 

5.  Dr.  Failor  wishes  to  have  his 
Accounts  in  the  Plans  purchase  the 
Farm  from  the  Lutz  Estate.  Accordingly, 
an  administrative  exemption  is 
requested  from  the  Department.  The 
Farm  will  be  purchased  for  investment 
purposes  by  the  Accounts  for  a  cash 
amount  that  is  based  upon  its  appraised 
value.  On  June  24, 1987,  Mr.  ]M. 
Rindfuss,  CJI.E.A.,  an  independent 
appraiser  from  Bucyros.  Ohio,  placed 
the  fair  market  value  of  the  Farm  at 
$175,000.  Pursuant  to  the  appraisal.  Dr. 
Failor's  Account  in  the  Pension  Plan  will 
pay  $113,750  for  an  undivided  65  percent 
interest  in  the  Farm.  Or.  Failor's  Account 
in  the  Profit  Sharing  Plan  will  pay 
$61,250  for  an  undivided  35  percent 
interest  in  the  Farm.  The  Accounts  will 
not  pay  any  fees  or  commissions  in 
connection  with  the  proposed 
transaction.  In  addition,  the  deed  to  the 
Farm  will  be  recorded  to  reflect  the 
respective  interests  of  the  Accounts  in 
the  Farm. 

6.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
criteria  of  section  4975(c)(2)  of  the  Code 
because:  (a)  Dr.  Failor.  as  the  Plans' 
trustee,  has  determined  that  the 
proposed  acquisition  of  the  Farm  by  the 
Accounts  is  an  appropriate  investment 
and  is  in  the  best  interests  of  the 
Accounts;  (b)  the  Farm  represents  less 
than  25  percent  of  the  assets  of  each 
Account;  (c)  the  fair  market  value  of  the 
Farm  has  been  determined  by  an 
independent  appraiser,  and  (d)  Dr. 
Failor  as  the  sole  participant  in  the  Plan 
will  be  the  only  person  affected  by  the 
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proposed  tranaction  and  he  desires  that 
it  be  ronsummated. 

Notice  To  Interested  Persons 

Because  Dr.  Failor  is  the  sole 
shareholder  of  the  Employer  and  the 
only  participant  in  the  Plans,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  pendency  to 
interested  persons.  Accordingly, 
comments  and  requests  for  a  public 
hearing  are  due  within  30  days  of  the 
publication  in  the  Federal  Register  of  the 
notice  of  proposed  exemption. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

Tai-Hee  Rang.  M.Dm  P.C  Employees 
Profit  Sliaiing  Flan  (the  Plan)  Located  in 
Charlevoix,  MI 

(Application  No  D-7317I 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471.  April  2a  1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  sale  (the 
Sale)  by  the  Plan  of  unimproved  real 
estate  located  in  Charlevoix,  Michigan, 
to  Tai-Hee  Kang.  M.D.  (Dr.  Kang).  a 
disqualified  person  with  respect  to  the 
Plan;  provided  that  the  terms  and 
conditions  of  the  Sale  are  not  less 
favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party 


pM 

as  oi 


Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing 
with  total  assets  of  $210,581.88  as 
December  19. 1986.  Dr.  Kang.  a 
radiologist,  is  the  owner  of  the  Plan 
sponsor  and  the  sole  participant  in  the 
Plan.'  The  Empire  National  Bank  (the 
Bank)  in  Traverse  City.  Michigan  is  the 
trustee  of  the  Plan. 

2.  The  Property  is  identified  as  Lot  9  of 
Lakeview  Subdivision,  recorded  in  Liber 
2  of  Plats,  page  130.  Charlevoix  County, 
Michigan.  The  Plan  purchased  the 
Property  from  an  unrelated  party  on 
September  18. 1980  for  $39,000.  Since  the 
acquisition  of  the  Property,  the  Plan  has 


UM 


'  Since  Dr.  Kang  is  ihe  sole  Plan  purticipanl.  there 
is  no  iurisdiclion  under  Title  I  of  Ihe  Act  pursuant  to 
29  CFT<  2510.1-3(li|.  However,  there  is  jurisdiflion 
under  Title  11  ptirsuiinl  to  section  4975  of  Ihe  Code. 


expended  $4,662.77  in  property  taxes 
and  sewer  assessments.  The  applicant 
represents  that  the  Property  has  not 
been  improved  and  that  he  has  not  used 
the  Property  during  the  holding  period. 

3.  The  applicant  requests  an 
exemption  that  will  permit  the  Plan  to 
sell  the  Property  to  Dr.  Kang  for  cash  in 
the  amount  of  the  Property's  fair  market 
value  on  the  date  of  the  Sale.  The  Bank 
has  stated  that  the  Sale  will  improve  the 
Plan's  liquidity  affording  an  opportunity 
to  seek  investment  alternatives  offering 
a  greater  rate  of  return.  Dr.Kang  desires 
to  construct  a  residence  on  the  Property. 
He  represents  that  no  attempt  has  been 
made  to  sell  the  Property  to  an  unrelated 
third  party. 

4.  The  Property  was  appraised  as  of 
July  7. 1987  by  Loyd  G.  Kirby.  M.A.I..  a 
qualified  independent  real  estate 
appraiser  and  President  of  Michigan 
Appraisal  Company.  Inc..  in  Clarkston. 
Michigan.  The  Applicant  represents  that 
he  and  Mr.  Kirby  are  unrelated  and  are 
not  engaged  in  any  business  dealings. 
Mr.  Kirby  appraised  the  fair  market 
value  of  the  Property  at  $60,000.  The  fair 
market  value  of  the  Property  is  greater 
than  the  Plan's  costs  and  expenses  for 
the  acquisition  and  holding  of  the 
Property.  The  applicant  represents  that 
the  Plan  will  incur  no  expenses  or  fees 
in  connection  with  the  Sale. 

5.  The  Bank  has  determined  that  the 
Property's  appreciation  has  slowed  and 
that  a  possible  depreciation  may  occur 
in  the  future  because  of  geographical   ■ 
and  legal  constraints  on  construction  in 
the  area.  The  Bank  opines  that  it  is  in 
the  Plan's  best  economic  interest  to  sell 
the  Property  at  this  time.  The  Bank 
considers  that  the  increased  liquidity  in 
the  Plan  after  the  Sale  will  provide  the 
opportunity  for  the  Plan  to  invest  in 
higher  yielding  securities. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  section 
408(a)  because:  (1)  The  Sale  will  be  a 
one-time  transaction  for  cash;  (2)  the 
Sale  will  improve  the  Plan's  liquidity:  (3) 
the  Plan  will  receive  the  fair  market 
value  of  the  Property  as  determined  by  a 
qualified  independent  real  estate 
appraiser  (4)  the  Plan  will  pay  no 
expenses  or  fees  in  connection  with  the 
Sale;  and  (5)  the  Bank  has  determined 
that  the  Sale  is  in  the  best  interest  of  the 
Plan. 

Notice  to  Interested  Persons:  Because 
Dr.  Kang  is  the  sole  Plan  participant,  the 
Department  has  determined  that  there  is 
no  need  to  distribute  the  notice  of 
pendency  of  the  proposed  exemption  to 


interested  persons.  Comments  and 
requests  for  hearing  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice  of  proposed  exemption. 

For  Further  Information  Contract: 
Mrs.  Betsy  Scott  of  the  Department, 
telephone  (202)  523-8883.  (That  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plfin  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
respresentations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transactions  which  is  the  subject  of  the 
exemption. 


Signed  at  Washington.  DC.,  this  23rd  day  of 
November.  1987. 

Elliot  I.  Daniel. 

Associate  Director  fnr  Regulations  and 
Interprelations,  Pension  and  Welfare  Benefits 
Administration.  U.S.  Deportment  ofLatwr. 
|FR  Doc.  87-27330  Filed  11-25-87;  8:45  am) 
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(ProMbited  Transaction  Exemption  87-102; 
Exemption  Application  No.  D-6904  et  al.l 

Grant  of  Individual  Exemptions; 
Medical  Tree  Pharmacy,  Inc.  Pension 
Plan,  et  aL 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SliMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington.  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  or  1978  (43 
FR  47713,  October  17. 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  406(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 


April  28. 1975).  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Medical  Tree  Pharmacy,  Inc.  Pension 
Plan  (the  Plan)  Located  in  Santa  Cruz. 
CA 

(Prohibited  Transaction  Exf>mption  87-102; 
Exemption  Application  No.  D-6904I 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  of  a  certain  parcel  of  real 
property  located  in  Kailua-Kona.  Hawaii 
by  the  Plan  to  Medical  Tree  Pharmacy, 
Inc..  the  Employer."  provided  that  the 
terms  and  conditions  of  the  sale  are  at 
least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party  on 
the  date  the  transaction  is 
consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  25. 1987  at  52  FR  32082. 

For  Further  Information  Contact-  Ms. 
Linda  M.  Hamilton  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Employee  Retirement  Plan  of 
Consolidated  Electrical  Distributors'  Inc. 
(the  Plan)  Located  in  Westiake,  Village 
CA 

(Prohibited  Transaction  Exemption  87-103; 
Exemption  Application  No.  D-7029| 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to:  (1)  The 
proposed  cash  purchase  of  certain 
improved  real  property  by  the  Plan  from 
Consolidated  Electrical  Distributors,  Inc. 
(the  Plan  Sponsor),  a  party  in  interest 
with  respect  to  the  plan;  and  (2)  the 


'  Since  Thomas  and  Helen  Oembski  are  i:o- 
owners  of  the  Employer,  the  only  participants  in  the 
Plan,  and  are  spouses,  there  is  no  jurisdiction  under 
Title  I  of  Ihe  Act  pursuant  to  29  CFR  2510.3-3(bl. 
However,  there  is  jurisdiction  under  Title  II  of  the 
Act  pursuant  to  section  4975  of  the  Code. 


proposed  lease  of  the  property  by  the 
Plan  to  the  Plan  Sponsor,  provided  that 
the  terms  and  conditions  of  the 
transactions  are  at  least  as  favorable  to 
the  Plan  as  those  obtainable  from  an 
unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Departments  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  23, 1987  al  52  FR  35773. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll  free 
number.) 

McNichols  Company  Profit  Sharing  Plan 
and  Trust  (the  Plan)  Located  in 
Cleveland,  OH 

[Prohibited  Transaction  Exemption  87-104; 
Exemption  Application  No.  D-7159| 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to:  (1)  The 
proposed  loan  of  up  to  $800,000  by  the 
Plan  to  Rockwall  Properties:  and  (2)  the 
guarantee  of  the  loan  by  McNichols 
Company,  provided  that  the  terms  and 
conditions  of  the  transactions  are  not 
less  favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party  on 
the  date  the  loan  is  consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  23, 1987  at  52  FR  3.'i773. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll-free 
number.) 

The  C.W.  Houle.  Inc  Profit  Sharing  Plan 
and  Trust  (the  Plan)  located  in 
Minneapolis,  MN 

(Prohibited  Transaction  Exemption  87-105; 
Exemption  Application  No.  D-7176| 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  by  the  Plan  to  C.W.  Houle.  Inc. 
(the  Employer),  the  sponsor  of  the  Plan, 
of  a  certain  parcel  of  improved  real 
property  (the  Property),  which  is 
currently  being  leased  to  the  Employer. 
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provided  that  the  sales  price  is  no  less 
than  the  fair  market  value  of  the 
Property  on  the  date  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  23. 1987  at  52  FR  35774. 

For  Further  Information  Contact:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-8881.  (This  is  nol 
toll-free  number.) 

General  Infmnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disquaUfied  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representaticns  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC,  this  23rd  day  of 
November,  19S7. 


NATIONAL  AERONAUTICS  AND 
SPACE  AOMINISTRATION 

[Notice  87-99] 

Calendar  Year  1986  Report  of  Cfosad 
Meeting  Activities  of  Advisory 
Committees 

agency:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  availablity  of  reports. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-463, 
the  NASA  advisory  committees  that 
held  closed  or  partially  closed  meetings 
in  1986,  consistent  with  the  policy  of  5 
U.S.C.  552b{c),  have  prepared  reports  on 
activities  of  these  meetings.  Copies  of 
the  reports  have  been  filed  and  are 
available  for  public  inspection  at  the 
Library  of  Congress,  Federal  Advisory 
Committee  Desk.  Washington,  DC  20540; 
and  the  National  Aeronautics  and  Space 
Administration.  Headquarters 
Information  Center.  Washington,  DC 
20546.  The  names  of  the  committees  are: 
NASA  Advisory  Council  (NAC),  NAC 
History  Advisory  Committee,  NAC  Life 
Sciences  Advisory  Committee,  NAC 
Space  Applications  Advisory 
Committee,  NAC  Space  and  Earth 
Science  Advisory  Committee,  NASA 
Wage  Committee.  Presidential 
Commission  on  the  Space  Shuttle 
Challenger  Accident,  and  the  National 
Commission  on  Space. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Newman,  Code  NPN,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/453-2880). 
Ann  Bradley, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 
[FR  Doc.  87-27244  Filed  11-25-87;  8:45  am] 
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EUiolLDuial, 
Associate  Director  for  Regulations  and 
Interpretations,  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of  Labor. 
(FR  Doc.  87-Z7331  Filed  11-25-87:  8:45  aoij 


[Notice  87-96] 

NASA  Advisory  Council  (NAC),  Space 
Applications  Advisory  Committee 
(SAAC);  Meeting 

agency:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  meeting  cancellation. 

Federal  Register  Citation  of  Previous 
Announcement:  52  FR  44236,  Notice 
Number  87-94,  November  18, 1987. 

Previously  Announced  Times  and 
Dates  of  Meeting:  December  1. 1987. 8:30 
a.m.  to  4:30  p.m. 

Meeting  has  been  cancelled. 

Contact  Person  for  More  Information: 
Mr.  Joseph  Alexander,  Code  E,  National 


Aeronautics  and  Space  Administration. 

Washington.  DC  20546  (202/453-1410). 

November  20. 1987. 

Ann  Bradley. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  87-27245  Filed  11-25-87:  8:45  am] 
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[Notice  87-100] 

NASA  Advisory  Council  (NAC),  Space 
Systems  and  Technology  Advisory 
Committee  (SSTAC);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  Meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Systems 
and  Technology  Advisory  Committee 
Ad  Hoc  Review  Team  on  Technology  for 
Low-Cost  Expendable  Launch  Vehicles 
(ELVs). 

Date  and  Time:  December  17, 1987. 
12:30  p.m.  to  5  p.m. 
ADDRESS:  National  Aeronautics  and 
Space  Administration,  Ames  Research 
Center,  Building  200,  Room  213,  Moffett 
Field.  CA  94035. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  David  Stone,  Office  of  Aeronautics 
and  Space  Technology,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  202/453-2737. 
SUPPLEMENTARY  INFORMATION:  The 

NAC  Space  Systems  and  Technology 
Advisory  Committee  (SSTAC)  was 
established  to  provide  overall  guidance 
to  the  Office  of  Aeronautics  and  Space 
Technology  (OAST)  on  space  systems 
and  technology  programs.  Special  ad 
hoc  review  teams  were  formed  to 
address  specific  topics.  The  Ad  Hoc 
Review  Team  on  Technology  for  Low- 
Cost  Expendable  Launch  Vehicles 
(ELVs).  chaired  by  Mr.  Marc 
Constantine.  is  comprised  of  nine 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  20  persons 
including  the  team  members  and  other 
participants). 

Type  of  Meeting:  Open. 

Agenda:  December  17, 1987 

12:30  p.m. — Introduction. 

12:45  p.m.— Review  (rf  NASA 
Transportation  Technology  Program. 

3  p.m. — Discussion  of  Low-Cost 
Transportation  Needs. 


5  p.m. — Adjourn. 
November  19. 1987. 
Ann  Bradley, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  87-27246  Filed  11-25-87;  8:45  am] 
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NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 

Humanities. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  December  28, 1987. 

ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202, 1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506, 
(202)  786-0233,  and  Ms.  Elaina  Norden, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place,  NW..  Room  3201,  Washington,  DC 
20503,  (202)  395-7316. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities, 
Administrative  Services  Office.  Room 
202, 1100  Pennsylvania  Avenue.  NW., 
Washington,  DC  20506.  (202)  786-0233, 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 
SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  the  form  will 
be  used  fon  (6)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form.  None  Of  these  entries  are 
subject  to  44  U.S.C.  3504(h). 

Category-  Revisions 

Title:  Process  of  Application. 
Evaluation,  Award,  and  Report  of  NEH 


45409 


Fellowship  Programs:  Fellowships  for 
University  Teachers  and  Fellowships  for 
College  Teachers  and  Independent 
Scholars. 

Form  Number.  OMB  No.  3136-0083. 

Frequency  of  Collection:  The  program 
has  a  deadline  once  a  year  for 
applicants  to  apply  for  support. 
Applicants  apply  only  when  they  need 
support. 

Respondents:  The  respondents  are 
scholars,  writers,  and  teachers  in  the 
humanities. 

Use:  NEH  uses  the  information 
solicited  in  the  process  of  evaluation, 
award  making,  and  final  reporting  for 
NEH  Fellowships. 

Estimated  Number  of  Respondents: 
6,650. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  At  an  average  of 
2.105  responses  per  respondent  and  1.5 
hours  per  response,  the  total  number  of 
hours  from  all  respondents  is  21,000. 
Susan  Metis. 

Assistant  Chairman  for  AJministrtition. 
[FR  Doc.  87-27298  Filed  11-25-67;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 
Forms  Scbmltted  for  OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Agency  Clearance  Officer:  Herman 
G.  Fleming,  (202)  357-9520. 

OMB  Desk  Officer:  Jim  Houser,  (202) 
395-7316. 

Title:  1989-1990  National  Survey  of 
Academic  Research  Instruments  and 
Instrumentation  Needs. 

Affected  Public:  Non-profit 
institutions. 

Number  of  Responses:  7,125 
respondents:  7,125  burden  hours. 

Abstract:  This  study  of  academic 
scientific  research  instruments,  will 
update  measures  of  equipment  quality, 
age,  condition,  utilization,  and  need 
obtained  in  two  previous  surveys  (1983- 
84  and  1986-87).  Changes  and  trends 
occurring  over  the  period  since  the 
earlier  studies  will  be  documented,  and 
reassessments  made. 

Dated:  November  20. 19«7. 
Herman  G.  Fleming, 
NSF Reports  Clearance  Officer. 
|FR  Doc.  87-27255  Filed  11-25-87:  8:45  am) 
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Forms  Submitted  For  OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  infornidtion  collection  thai 
will  affect  the  public. 

Agency  Clearance  Officer:  Herman  G. 
Fleming.  (202)  357-9520. 

OMB  Desk  Officer:  Jim  Houser,  (202) 
395-7316. 

Title:  Survey  of  Earned  Doctorates 
Awarded  in  the  United  States. 

Affected  Public:  Individuals. 

Number  of  Responses:  31.000 
respondents— 10.300  burden  hours. 

Abstract:  Persons  with  doctorate-level 
education  are  key  members  of  the  labor 
force  in  scientific,  engineering  and 
learned  professions.  Information  on 
their  demographic  and  educational 
background  and  immediate  postdoctoral 
study  or  employment  plans  is  essential 
for  analyses  of  supply  and  demand. 
These  data  also  report  on  the  How  of 
women  and  minorities  into  the  fields. 

Dated:  November  20. 1987. 
Herman  G.  Fleming, 

NSF  Reports  Clearance  Officer. 

[FR  Doc.  87-27256  Filed  11-25-67:  8:45  am| 

BILLING  CODE  7SS5-«1-M 


Forms  Submitted  for  OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Agency  Clear r:nce  Officer.  Herman  G. 
Fleming,  (202)  357-9520. 

OMB  Desk  Officer  Jim  Houser.  (202) 
395-7316. 

Title:  1988  Survey  of  Science.  Social 
Science,  and  Engineering  Graduates. 

Affected  Public.  Individuals. 

Number  of  Responses:  20.100 
respondents — 2,512  burden  hours. 

Abstract:  The  information  provided  liy 
this  survey  will  enable  the  National 
Science  Foundation  to  comply  with  the 
legislative  requirement  to  collect 
information  about  scientists  and 
technical  personnel  that  may  be  used  in 
policy  and  planning  activities  by 
industry,  educational  institutions,  and 
government  agencies. 

Dated:  November  23. 1987. 
Herman  G.  Fleming, 

NSF  Reports  Clearance  Officer. 

[FR  Doc.  87-27257  Filed  11-25-87;  8:45  am| 

BILLING  CODE  7SSS-0t-M 


45410 


Federal  Register  /  Vol.  52.  No.  228  /  Friday.  November  27.  1987  /  Notices 


Federal  Register  /  Vol.  52.  No.  226  /  Friday.  November  27.  1987  /  Notices 45411 


UM 


Materials  Reecardi  Advisory 
Committee;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Materials  Research  Advisory 
Committee. 

Date:  Monday  through  Wednesday, 
December  14-16. 1987. 

Time:  8:30  a.m.-5:00  p.m..  all  three 
days. 

Place:  Room  543  (Monday)  and  Room 
540  (Tuesday  and  Wednesday)  National 
Science  Foundation.  1800  G  Street  NW., 
Washington.  DC  20550. 

Type  of  Meeting:  Part  Open  (Monday 
8-JO  a.m.-ll«)  a.m..  Tuesday  1:00-5:00 
p.m.,  Wednesday  8:30  a.m.-5:00  p.m.) 
Part  Qosed  (Monday  11:00  a.m.-5:00 
p.m..  Tuesday  8:30  a.m.-lrOO  p.m.). 

Contact  Person:  Dr.  Adriaan  M.  de 
Craaf.  Acting  Division  Director,  Division 
of  Materials  Research.  Room  408, 
National  Science  Foundation, 
Washington,  DC  20550. 

Summary  Minutes:  May  be  obtained 
from  the  Contact  Person,  Dr.  Adriaan  M. 
de  Graaf,  at  the  above  stated  addresss. 

Purpose  of  Committee:  To  carry  out 
oversight  review  of  the  Metallurgy, 
Polymers,  and  Ceramics  and  Electronic 
Materials  Programs. 

To  provide  advice  and 
recommendations  concerning  support  of 
materials  research. 

Agenda:  Monday,  December  14,  1987 
(OPEN) 

8:30  a.m. — Oganizational  Matters 
9KK)  a.m. — Staff  Briefing  on  Programs: 

•  Metallurgy  Programs 

•  Polymers  Program 

•  Ceramics  and  Electronic  Materials 
Program 

Monday.  December  14. 1987  (CLOSED) 

11:00  a.m. — Oversight  Review  of  the 
Metallurgy,  Polymers,  and  Ceramics 
and  Electronic  Materials  Programs. 

5:00  p.m.— ADJOURNMENT 

Tuesday  Morning,  December  15, 
(CLOSED) 

8:30  a.m. — Continue  Oversight  Review 
of  the  Metallurgy,  Polymers,  and 
Ceramics  and  Electronic  Materials 
Programs. 

12:00  NOON— Working  Lunch 

Tuesday  Afternoon,  December  15 
(OPEN) 

1:00  p.m. — Status  Report  on  Division 
Activities  and  Issues  { 

2:00  p.m.— Briefing  on  FY  1988  Budget 

2:30  p.m. — Briefing  on  Science  and 
Technology  Centers 

3:30  p.m. — Briefing  on  Cross-Direclprate 
Programs 


4:30  p.m. — Formation  and  Charge  of 
Subcommittees  on: 

Programs  and  Plans 

Education  and  Human  Resources 

Operations  and  Budget 
5:00  p.m.— ADJOURNMENT 

Wednesday  Morning.  December  16 
(OPEN) 

8:30  a.m. — Meetings  of  Subcommittees 
11:00  a.m.— Meeting  with  NSF  Director 
12:00  NOON— Working  Lunch 

Wednesday  Afternoon.  December  16 
(OPEN) 

1:00  p.m. — Briefing  on  Advanced 

Scientific  Computing 
2:00  p.m. — Recommendations  to  Division 
of  Materials  Research 

Budget  Priorities 

Future  Initiatives 

Long-Range  Planning 
5:00  p.m.— ADJOURNMENT 

Reasons  for  Closing:  The  meeting  will 
consist  of  a  review  of  grant  and 
declination  jackets  that  contain  the 
names  of  applicant  institutions  and 
principal  investigators  and  privileged 
information  contained  in  declined 
proposals.  The  meeting  will  also  include 
a  review  of  the  merit  review 
doctmientation  pertaining  to  the 
applications.  These  matters  are  within 
exemptions  4  and  6  of  the  Government 
in  the  Sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
(FR  Doc.  B7-27258  Filed  11-25-87;  8:45  am) 

BNJJNQ  CODE  755S-01-M 

President's  Committee  on  ttic  National 
Medal  of  Science;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  President's  Committee  on  the 
National  Medal  of  Science. 

Date:  Friday,  December  11, 1987. 

Time:  9:00  AM-5:00  PM. 

Place:  Room  1243,  National  Science 
Foundation,  1800  G  Street  NW.. 
Washington.  DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  James  F.  Hays. 
Executive  Secretary,  President's 
Committee  on  the  National  Medal  of 
Science.  National  Science  Foundation, 
Washington.  DC  20550.  Telephone  202/ 
357-9443. 

Purpose  of  Committee:  To  provide 
advice  and  recommendations  to  the 
President  in  the  selection  of  the  National 
Medal  of  Science  recipients. 

Reason  for  Closing:  The  nominations 
being  reviewed  include  information  of  a 
personal  nature  where  disclosure  would 
constitute  unwarranted  invasions  of 


personal  privacy.  These  matters  are 
within  exemption  6  of  5  U.S.C.  552b(c). 
Government  in  the  Sunshine  Act. 

Authority  to  Close  Meeting:  The 
determination  made  on  November  15, 
1987  by  the  Director  of  the  National 
Science  Foundation  pursuant  to  the 
provisions  of  Section  10(d)  of  Pub.  L  92- 
463. 

M.  Rebecca  Winkler, 
Committee  Managment  Officer 
November  20. 1967. 
(FR  Doc.  87-27259  Filed  11-25-87:  8:45  am] 

BILUNQ  COOC  7S6S-«1-M 


NUCLEAR  REGULATORY 
COMMISSION 

IDocket  No.  40-8768] 

Draft  Finding  of  No  Significant  Impact 
Regarding  tlie  Renewal  of  Source  and 
Byproduct  Material  License  SUA-1387 
for  Operation  of  Sequoyati  Fuel  Corp. 
Q-Sand/0-Sand  Researdi  and 
Development  In-Situ  Leacli  Project, 
Located  in  Converse  County.  WY 

November  la  1987. 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  draft  finding  of  no 
significant  impact. 

(1)  Proposed  Action.  The  proposed 
administrative  action  is  to  renew  Source 
and  Byproduct  Material  License  SUA- 
1387  authorizing  Sequoyah  Fuels 
Corporation  (SEC)  to  continue  operation 
of  their  Q-Sand/O-Sand  Research  and 
Development  In-Situ  Leach  Operation  in 
Converse  County,  Wyoming. 

(2)  Reasons  for  Draft  Finding  of  No 
Significant  Impact.  An  Environmental 
Assessment  was  prepared  by  the  staff  at 
the  U.S.  Nuclear  Regulatory 
Commission.  Uranium  Recovery  Field 
Office.  Region  IV.  The  Environmental 
Assessment  performed  by  the 
Commission's  staff  evaluated  potential 
impacts  on-site  and  off-site  due  to 
radiological  releases  which  may  occur 
during  the  course  of  the  operation. 
Documents  used  in  preparing  the 
assessment  included  operational  data 
from  the  licensee's  prior  solution  mining 
activities,  the  hcensee's  renewal 
applicaiion  dated  May  27. 1986  as 
supplemented  by  submittals  dated  June 
15, 1987,  and  September  17. 1987.  and 
the  Environmental  Impact  Appraisals 
for  the  Q-Sand  and  the  O-Sand  prepared 
by  the  Commission  staff  and  dated  June 
1981  and  July  1984.  respectively.  Based 
on  this  assessment,  the  Commission  has 
determined  that  no  significant  impact 
will  result  from  the  proposed  action,  and 


therefore,  an  Environmental  Impact 
Statement  is  not  warranted. 

The  following  statements  support  the 
draft  finding  of  no  significant  impact 
and  summarize  the  conclusions  resulting 
from  the  environmental  assessment. 

A.  The  control  and  monitoring  of  the 
ground  water  at  the  SFC  facility  is 
sufficient  to  monitor  operations  and  will 
provide  a  warning  system  that  will 
minimize  any  impact  on  ground  water. 
Furthermore,  aquifer  testing  and  the 
operational  history  of  the  project 
indicates  that  the  production  zone  is 
adequately  confined,  thereby  assuring 
hydrologic  control  of  the  mining 
solutions. 

B.  The  solar  evaporation  ponds  are 
lined  to  eliminate  seepage  of  waste 
solutions:  a  monitor  system  below  the 
liner  should  detect  any  leakage  which 
may  occur,  and  license  conditions 
require  that  coirective  action  in 
response  to  a  leak  is  promptly  taken. 

C.  Radiological  releases  from  the  well 
field  and  processing  plant  will  be  very 
small  (expostires  which  are  small 
fractions  of  radiological  exposure 
standards  will  result)  and  will  be  closely 
monitored  to  detect  any  problems. 

D.  The  environmental  monitoring 
program  is  comprehensive  and  will 
detect  any  radiological  releases 
resulting  from  the  operation. 

E.  Radioactive  wastes,  including  those 
from  the  solar  evaporation  and  water 
treatment  tanks,  will  be  minimal  and 
will  be  disposed  of  at  an  USNRC 
licensed  site  in  accordance  with 
applicable  Federal  and  State 
regulations. 

F.  The  Q-Sand  well  field  was  restored 
at  or  below  the  restoration  criteria  and 
the  O-Sand  well  field  restoration  criteria 
will  be  the  actual  baseline  mean  values, 
plus  or  minus  two  standard  deviations. 

In  accordance  with  10  CFR  51.33(a), 
the  Director,  Uranium  Recovery  Field 
Office,  made  the  determination  to  issue 
a  draft  finding  of  no  signiflcant  impact 
and  to  accept  comments  on  the  draft 
finding  for  a  period  of  30  days  after 
issuance  in  the  Federal  Register. 

This  finding,  together  with  the 
environmental  assessment  setting  forth 
the  basis  for  the  finding,  is  available  for 
public  inspection  and  copying  at  the 
Commission's  Uranium  Recovery  Field 
Office  at  730Simms  Street,  Golden, 
Colorado,  and  at  the  Commission's 
Public  Document  Room  at  1717  H  Street 
NW.,  Washington,  DC. 

Dated  at  Denver.  Colorado,  this  17th  day  of 
November.  1987. 


For  the  Nuclear  Regulatory  Commission. 
Edward  F.  Hawkins, 

Chief  Licensing  Branch  1,  Uranium  Recovery 
Field  Office.  Region  IV. 

(FR  Doc.  87-27332  Filed  11-25-87;  6:45  am) 

BNXINO  CODE  7Ste-«1-M 

Biweekly  Notice;  Applications  and 
Amendment  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations;  Correction 

On  November  4, 1987.  the  Federal 
RegistN  published  the  Biweekly  Notice 
of  Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Considerations.  A 
correction  needs  to  be  made  to  that 
notice: 

On  page  42359.  third  column,  under 
"Commonwealth  Edison  Company, 

Docket  Nos,  50-254  and  50-265, 

the  Date  of  Amendment  Request 
"October  20, 1987"  should  read  "October 
16, 1987." 

Dated  at  Bethesda,  Maryland  this  20th  day 
of  November  1987. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  R.  MuUer,  Director. 
Project  Directorate  III-2,  Division  of  Reactor 
Projects  III  ly,  V  and  Special  Projects. 
[FR  Doc.  87-27333  Filed  11-25-67;  6:45  am] 

WLLIMG  cone  TWO-OI-W 

Arizona  Pul>lic  Service  Co.  et  aL  (Palo 
Verde  Nuclear  Generating  Station,  Unit 
2;  Confirmatory  Order  Modifying 
License  (Effecthre  Immediately) 

I 

Arizona  Public  Service  Company,  Salt 
River  Project  Agricultural  Improvement 
and  Power  District,  El  Paso  Electric 
Company,  Southern  California  Edison 
Company,  Public  Service  Company  of 
New  Mexico,  Los  Angeles  Department 
of  Water  and  Power,  and  Southern 
California  Public  Power  Authority 
(collectively,  the  licensees)  are  the 
holders  of  Facility  Operating  License 
No.  NPF-51  issued  by  the  Nuclear 
Regulatory  Commission  (NRC/ 
Commission)  on  April  24, 1986.  The 
license  authorizes  the  operation  of  the 
Palo  Verde  Nuclear  Generating  Station, 
Unit  2  in  accordance  with  conditions 
specified  therein.  The  facility  is  located 
on  the  licensees'  site  in  Maricopa 
County.  Arizona. 

II 

By  letter  dated  October  8, 1987,  the 
licensees  informed  the  Commission  that 
European  reactor  coolant  pumps  similar 
to  the  Palo  Verde  pumps  in  design  and 
manufacture  had  exhibited  shaft 
cracking.  As  a  result,  the  licensees 
informed  the  Commission  that  they 


planned  to  inspect  the  shafts  of  the 
pumps  at  Palo  Verde  Unit  1  during  the 
current  refueling  outage,  October- 
December  1987.  On  October  21, 1987.  the 
licensees  reported  that  an  ultrasonic 
inspection  that  began  on  October  14, 
1987  revealed  that  cracks  of  varying 
depths  and  lengths  had  been  identified 
on  the  shaft  of  the  first  two  pumps. 
Subsequently,  cracks  were  detected  in  a 
third  pump.  "The  depth  of  the  cracks 
identified  by  the  ultrasonic  inspection  of 
the  Palo  Verde  Unit  1  shafts  exceeded 
those  reported  for  the  European  plants 
for  the  shafts  which  have  not  failed.  In 
addition,  the  operating  hours  for  the 
Palo  Verde  Unit  1  pumps  were 
significantly  less  than  the  operating 
hours  for  the  European  pumps  exhibiting 
the  maximum  reported  crack  depth. 

No  shaft  failures  have  been 
experienced  at  Pslc  Verde.  However, 
since  the  root  cause  of  the  current 
cracking  phenomenon  had  not  been 
identified  and  corrected,  the  NRC  staff 
was  concerned  that  the  European  data, 
as  well  as  the  information  obtained  from 
Palo  Verde  Unit  1,  indicated  an 
increased  probability  of  a  reactor 
coolant  pump  shaft  failure,  as  well  as  a 
potential  failure  mode  which  could 
involve  the  failure  of  more  than  one 
reactor  coolant  pump  shaft.  Although 
the  existing  reactor  protection  system 
would  shut  the  reactor  down  upon  a 
pump  shaft  failure,  the  significantly 
increased  probabiHty  of  a  shaft  failure 
at  this  time  had  raised  immediate 
concerns  relative  to  the  public  health 
and  safety. 

On  October  24. 1987,  the  licensees  met 
with  the  NRC  staff  regarding  this  matter. 
In  reponse  to  the  staffs  concerns,  the 
licensees  subsequently  submitted  a 
letter  dated  October  24. 1987  in  which 
they  committed  to  take  a  number  of 
actions  with  respect  to  Palo  Verde  Unit 
2.'  On  October  25. 1987  the  Director, 
Office  of  Nuclear  Reactor  Regulation, 
issued  a  Confirmatory  Order  modifying 
the  license  of  Palo  Verde  Unit  2  to 
include  those  commitments.  Effective 
immediately,  the  licensees  were  ordered 
to  implement  an  augmented  vibration 
monitoring  program  for  each  of  the  four 
reactor  coolant  pumps  that  included  the 
following  elements: 

1.  Every  four  hours,  monitor  and 
record  the  vibration  data  on  each  of  the 
four  reactor  coolant  pumps, 

2.  On  a  daily  basis,  perform  an 
evaluation  of  the  pump  vibration  data 


'  Beuuse  Palo  Verde  Unit  1  is  currently  shut 
down  until  Decemljer  1987  and  Palo  Verde  Unit  3  is 
a  recently  licensed  facility  which  is  limited  to 
operation  not  to  exceed  S%  of  full  power,  no  action 
was  necessary  at  that  lime  for  either  Palo  Verde 
Unit  1  or  Palo  Verde  Unit  3. 
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obtained  in  1  above,  by  using  an 
appropriately  qualified  engineering 
individual, 

3.  When  any  one  vibration  monitor  on 
the  reactor  coolant  pumps  indicates  a 
vibration  level  of  8  mils  or  greater,  the 
Nuclear  Regulatory  Commission  shall  be 
notified  within  four  hours  via  the 
Emergency  Notification  System,  and 

4.  When  any  one  vibration  monitor  on 
the  reactor  coolant  pumps  indicates  a 
vibration  level  of  10  mils  or  greater, 
within  one  hour,  initiate  action  to  place 
the  unit  in  at  least  HOT  STANDBY 
within  the  next  six  hours,  and  at  least 
COLD  SHUTDOWN  within  the 
following  30  hours. 

Ill 

Following  the  issuance  of  the  October 
25, 1987  Confirmatory  Order,  the  staff 
further  investigated  the  cracked  reactor 
coolant  pump  shaft  problem  in  a 
meeting  on  November  4. 1987  with 
representatives  of  the  licensees  and 
representatives  from  Germany  involved 
with  the  evaluation  of  this  problem  in 
the  related  European  pumps.  As  a  result, 
the  staff  has  concluded  that  the 
effectiveness  of  the  vibration  monitoring 
program  set  forth  in  the  October  25, 1987 
Confirmatory  Order  should  be  enhanced 
by  including  a  spectral  analysis  of  the 
vibration  data  to  provide  earlier 
warning  trends  if  a  crack  has  started 
and  is  propagating.  In  addition,  based 
upon  additional  study  by  the  licensees, 
the  licensees  and  the  staff  gave 
concluded  that  crack  initiation  in  the 
existing  shafts  is  predominantly  caused 
by  the  chrome  plating  in  highly  stressed 
areas  of  the  pump  shaft  and  that, 
therefore,  modifications  to  the  shaft  are 
warranted  to  include  removal  of  the 
chrome  plating  for  extended  shaft  life. 

In  response  to  the  above  conclusions, 
in  letters  dated  November  5  and  12, 

1987,  the  licensees  have  committed  to 
hither  augment  the  reactor  coolant  pump 
monitoring  program  by  including  a 
spectral  analysis  of  the  data.  The 
licensees  have  also  committed  to  install 
modified  shafts  with  the  chrome  plating 
removed  during  the  next  refueling 
outage  scheduled  to  start  in  February 

1988.  I 
I  find  the  licensees'  additional     I 

commitments  as  set  forth  in  their  letters 
of  November  5  and  12. 1987  acceptable 
and  necessary  and  conclude  that  with 
the  additional  commitments  the  plant's 
safety  is  reasonably  assured.  In  view  of 
the  foregoing.  I  have  determined  that 
public  health  and  safety  require  that  the 
licensees'  additional  commitments  in  the 
November  5  and  12. 1987  letters  be 
contirmed  by  this  Order.  I  have  also 
determined  that  the  public  health  and 
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safety  require  that  this  Order  be 
effective  immediately. 

IV 

Accordingly,  pursuant  to  sections  103, 
161b  and  161i  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  and  the 
Commission's  regulation  in  10  CFR  2.204 
and  10  CFR  Part  50,  it  is  hereby  ordered, 
effective  immediately,  that  Facility 
Operating  License  No.  NPF-51  is  hereby 
modified  to  include  the  following 
commitments  by  the  licensees. 

A.  The  licensees  shall  implement  an 
augmented  vibration  monitoring 
program  for  each  of  the  four  reactor 
coolant  pumps  that  includes  the 
following  elements: 

1.  Every  four  hours,  monitor  and 
record  the  vibration  data  on  each  of  the 
four  reactor  coolant  pumps. 

2.  On  a  daily  basis,  perform  an 
evaluation  of  the  pump  vibration  data 
obtained  in  1  above  by  using  an 
appropriately  qualified  engineering 
individual. 

3.  When  any  one  vibration  monitor  on 
the  reactor  coolant  pump  indicates  a 
vibration  level  of  8  mils  or  greater,  the 
Nuclear  Regulatory  Commission  shall  be 
notified  within  four  hours  via  the 
Emergency  Notification  System.  In 
addition,  when  the  vibration  on  any 
pump  exceeds  8  mils  due  to  a  shaft 
crack  or  unknown  cause,  within  four 
hours  the  affected  pump  shall  have  its 
orbit  and  spectra  continuously 
monitored  and  evaluated  by  an 
appropriately  qualified  individual. 

4.  When  any  one  vibration  monitor  on 
the  reactor  coolant  pumps  indicates  a 
vibration  level  of  10  mils  or  greater, 
within  one  hour,  initiate  action  to  place 
the  unit  in  at  least  HOT  STANDBY 
within  the  next  six  hours,  and  at  least 
COLD  SHUTDOWN  within  the 
following  30  hours.  In  addition  the 
affected  pump  shall  be  secured  after 
entering  HOT  STANDBY. 

5.  On  a  daily  basis  a  spectrum 
analysis  shall  be  performed  on  the 
reactor  coolant  pump  shaft  vibration 
data  and  shall  be  evaluated  for  trends 
by  using  an  individual  qualified  in  that 
technique.  The  evaluation  shall  consist 
of  comparing  the  running  speed  (IxRPM) 
and  twice  running  speed  (2xRPM) 
spectral  components  to  limits  computed 
from  the  baseline  vibration.  The  limits 
shall  be  based  on  the  lowest  of:  (a)  1.6 
times  the  baseline  value,  (b)  the  mean 
plus  three  standard  deviations,  (c)  2  mils 
for  the  2xRPM  component,  or  (d)  6  mils 
for  the  IxRPM  component.*  When  the 


amplitude  exceeds  any  limit,  further 
analysis  shall  be  performed.  This 
analysis  shall  consist  of  an  inspection  of 
the  amplitude  versus  time  plots  for  a 
steadily  increasing  trend,  and  a  review 
of  other  plant  data  which  might  explain 
the  change  in  amplitude.  If  it  is 
confirmed  that  the  trend  is  not  caused 
by  plant  or  pump  conditions  unrelated 
to  a  shaft  crack,  the  trend  shall  be 
extrapolated  manually  and/or  by 
computer  to  predict  the  time  at  which 
the  vibration  is  expected  to  reach  10 
mils.  If  the  projected  time  for  reaching 
10  mils  is  one  week  or  less,  within  one 
hour,  initiate  action  to  place  the  unit  in 
at  least  HOT  STANDBY  within  the  next 
six  hours,  and  at  least  COLD 
SHUTDOWN  within  the  following  30 
hours.  In  addition,  the  affected  pump 
shall  be  secured  after  entering  HOT 
STANDBY. 

B.  The  licensees  shall  install  modified 
reactor  coolant  pump  shafts  during  the 
next  refueling  outage  currently 
scheduled  to  start  in  February  1988 
which  include  the  modifications 
described  in  Figure  DES-3  of  the 
attachments  to  the  licensees'  November 
5, 1987  letter. 

The  Regional  Administrator,  Region 
V,  may  relax  or  rescind,  in  writing,  any 
of  the  above  conditions  upon  a  showing 
by  the  licensees  of  good  cause. 


Any  person  other  than  the  licensees 
adversely  affected  by  this  Confirmatory 
Order  may  request  a  hearing  within 
twenty  days  of  its  issuance.  Any  request 
for  hearing  shall  be  submitted  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Copies  shall  also 
be  sent  ot  the  Assistant  General 
Counsel  for  Enforcement  at  the  same 
address  and  the  Regional  Administrator, 
NRC  Region  V,  1450  Maria  Lane,  Suite 
210.  Walnut  Creek,  CA  94596.  If  such  a 
person  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  the  petitioner's  interest 
is  adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d).  A  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
his  confirmatory  order. 

If  a  hearing  is  requested  by  a  person 
whose  interests  is  adversely  affected, 
the  Commission  will  issue  an  order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 


Dated  at  fiethesda,  Maryland  this  19tli  day 
of  November,  1987. 

For  the  Nuclear  Regulatory  Conunission. 
Thomas  E.  Muiley. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  87-27334  Filed  ll-^25-«7:  8:45  am] 


*  In  the  event  new  limit  methods  are  chosen,  they 
shall  be  evaluated  by  the  licensees  to  assure  that 
the  new  methods  are  equal  to  or  t>etter  than  the 


aljove  method.  The  Commission  shall  be  advised 
within  one  week  if  new  methods  are  chosen. 


[Docket  Na  50-3161 

Indiana  and  Mictiigan  Power  Co.; 
Considanrtion  of  laauance  of 
Amendmant  lo  FacilRy  Operating 
Ucenae  and  Opportunity  for  Prf or 
Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
74.  issued  to  Indiana  and  Michigan 
Power  Company,  (the  licensee)  for 
operation  of  the  Donald  C.  Cook  Nuclear 
Plant.  Unit  2,  located  in  Berrien  County, 
Michigan. 

The  amendment  would  revise  the 
provisions  in  the  Technical 
Specifications  to  extend  18-month 
surveillances  from  December  31. 1987  to 
the  refueling  outage  currently  scheduled 
to  begin  in  early  1988  for  response-time 
testing  for  reactor  trip  and  engineering 
safety  features  (ESF)  instrumentation; 
response  testing  of  equipment  to  ESF 
signals;  reactor  vessel  level  indication 
calit)ration;  auxiliary  feedwater  system 
testing,  including  cl^nnel  fimctional 
testing  of  loss  of  main  feedwater  pump 
signal;  and  diesel  generator  testing, 
including  relief  value  testing  and 
essential  service  water  valve  testing. 
The  licensee's  application  for 
amendment  was  dated  October  28. 1987. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  December  28, 1987.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  faciUty  operating  license  and 
any  person  whose  interest  may  be 
eiffected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
interveae  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2,  If  a 
request  for  a  bearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  designated 


by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/ or  petition  aod  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition,  without  requesting  leave  of  the 
Board,  up  to  fifteen  (15]  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  hilly  in  the  conduct  of  the 
hearing,  including  opportunity  to  present 
evidence  and  cross-examine  witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Niiclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  dehvered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington.  DC  by  the  above  date. 


Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to 
Kenneth  E.  Perkins,  Jr.:  (petitioner's 
name  and  telephone  number);  (date 
petition  was  mailed);  (plant  name);  and 
(publication  date  and  page  number  of 
this  Federal  Register  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  General  Counsel-Bethesda. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  and  to  Gerald 
Chamoff,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  28, 1987, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street  NW.,  Washington, 
DC.  and  at  the  Maude  Preston  Palenski 
Memorial  Library.  500  Market  Street,  St 
Joseph.  Michigan  49085. 

Dated  at  Bethesda,  Maryland  this  23rd  day 
of  November  1987. 
For  the  Nuclear  Regulatory  Commission. 

David  L  Wigginton, 

Acting  Director,  Project  Directorate  111-3, 

Division  of  Reactor  Projects. 

(FR  Doc.  87-27335  Filed  11-25-87:  8:45  amj 
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[Docket  No.  50-302] 

Florida  Powwy  Corp.;  Conalderation  of 
Issuance  of  Amendment  to  Facility 
Operating  Ucanse  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  OpfKMlunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
72,  issued  to  Florida  Power  Corporation 
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(the  licensee),  for  operation  of  the 
Crystal  River  Unit  3  Nuclear  Generating 
Plant  located  in  Citrus  County,  Florida. 

The  amendment  would  change  the 
surveillance  requirement  for  the 
emergency  diesel  generator  loading  to 
reflect  the  diesel  generator  ratings  and 
the  present  total  load  they  would  be 
expected  to  carry.  In  addition,  the 
requirement  for  verifying  the  auto- 
connected  loads  would  be  updated  to 
reflect  the  present  loads. 

The  amendment  would  be  in  response 
to  the  licensee's  application  for 
amendment  dated  October  26, 1987,  as 
amended  October  29, 1987  and 
November  16, 1987  and  supplemented  by 
the  licensee's  letter  dated  November  20, 
1987.  It  was  requested  that  noticing  of 
this  amendment  be  treated  as  an 
exigency  since  insufficient  time  exists 
for  the  Commission's  usual  SO-dayi 
notice  without  extending  the  current 
shutdown. 

Before  issuance  of  the  proposed ' 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amunded 
(the  Act)  and  the  Commission's 
regulations.  ' 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
considerations.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in       | 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  | 

The  emergency  diesel  generators  are 
required  to  have  sufficient  capacity  and 
capability  to  ensure  that  design 
conditions  are  not  exceeded  as  a  result 
of  anticipated  operational  occurrences 
and  that  the  core  is  cooled  and 
containment  integrity  and  other  vital 
functions  are  maintained  in  the  event  of 
postulated  accidents.  Upon  a  loss  of 
offsite  power  at  Crystal  River  Unit  3, 
two  automatic  fast  start  diesel 
generators  will  supply  power.  These 
diesel  generators  are  sized  so  that  either 
one  can  carry  the  required  engineered 
safeguards  loads,  in  order  to  ensure  that 
this  capability  does  not  degrade, 
Technical  Specification  4.8.1. 1.2. d.4 
established  an  18'month  surveillance 
requirement  to  test  to  greater  than  or 
equal  to  3000  kw  for  greater  than  or 
equal  to  60  minutes.  The  actual  test  load 
(approximately  3100  kw)  was  within  the 
30  minute  rating  (3001  to  3300  kw)  of  the 
diesel.  but  slightly  lower  than  the 


highest  calculated  accident  load  of  3180 
kw. 

Since  establishment  of  the  TS 
surveillance  requirement,  other  loads 
have  been  added  to  the  emergency 
diesel  generators  and  a  more  accurate 
load  analysis  has  been  performed. 
These  factors  have  resulted  in  the  "A" 
emergency  diesel  generator  being 
required  to  operate  at  a  slightly  higher 
load  (3248  kw),  still  within  its  30  minute 
rating,  in  two  low-probability  accident 
scenarios.  In  both  these  scenarios,  the 
largest  load  on  the  diesel  generators,  the 
emergency  feedwater  pump  (EFW),  will 
start  but  is  not  required  for  accident 
mitigation  and  will  be  manually  tripped, 
bringing  the  accident  load  on  the  diesel 
generators  within  the  2000-hour  rating 
(2750-3000  kw).  Previously,  the  EFW 
pump  was  tripped  automatically  after  30 
minutes.  All  other  accident  scenarios 
result  in  loads  within  the  200-hour  rating 
of  the  diesel  generators.  The  diesel 
generator  manufacturer  has  indicated 
that  the  30  minute  rating  is  cumulative. 
Prior  to  continued  engine  operation, 
after  engine  operation  in  the  3001  kw  to 
3300  kw  range  for  30  minutes  of  total 
accumulated  time,  the  engines  must  be 
disassembled  and  a  special  inspection 
made  supplemental  to  the  18-month 
inspection  currently  required  by 
Technical  Specifications. 

In  order  to  reflect  current  loadings  to 
ensure  the  diesel  generators  are  capable 
of  carrying  their  required  engineered 
safeguards  loads  during  the  worst  case 
loading  condition,  and  to  resolve  the 
conflict  between  the  inspection 
requirement  and  the  surveillance 
requirement,  the  surveillance 
requirement  is  being  modified  to  require 
that  5  minutes  of  this  test  will  be 
performed  in  the  30  minute  rating  (3248 
kw)  and  the  remaining  55  minutes  of  the 
test  will  be  performed  in  the  2000  hour 
rating  (between  2750  and  3000  kw). 

In  addition,  TS  4.8.1.1.2.d.5  is  being 
updated  to  require  verification  that  the 
auto-connected  loads  do  not  exceed  the 
revised  highest  calculated  accident  load 
(3248  kw). 

The  licensee  has  committed  to 
develop  a  long-range  plan  for  increasing 
diesel  generator  loading  margins  by 
reducing  loads  further  or  increasing 
onsite  AC  power  sources,  and 
anticipates  resolution  by  the  end  of  the 
next  scheduled  refueling  outage. 

The  change  to  the  diesel  generator 
loading  is  being  made  to  accurately 
reflect  the  engineered  safeguards  load 
condition  on  the  diesel  generators. 
Testing  at  these  loads  for  5  minutes  and 
at  the  2000  hour  rating  for  55  minutes 
will  provide  assurance  that  the  diesel 
generators  are  capable  of  supplying 
their  required  engineered  safeguards 


loads,  while  remaining  capable  of 
supplying  the  required  engineered 
safeguards  loads  for  the  length  of  the 
fuel  cycle.  Based  on  the  above,  this 
change  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  surveillance  requirements  for  diesel 
generator  loading  will  now  accurately 
reflect  the  worst  case  loading  condition 
on  the  diesel  generator.  As  a  result, 
testing  at  these  loads  will  provide 
assurance  that  the  diesel  generators  are 
capable  of  supplying  their  required 
engineered  safeguards  loads. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  change  to  the  Technical 
Specifications  introduces  no  new  mode 
of  plant  operation  nor  does  it  require 
physical  modification. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  Although  the  maximum 
diesel  generator  load  of  3248  kw  is 
slightly  higher,  it  is  still  within  the  30 
minute  rating  and  does  not  result  in  a 
significant  reduction  in  the  diesel 
generator  margin  of  safety.  Since  the 
proposed  change  accurately  reflects  the 
worst  case  loading  condition  on  the 
diesel  generators,  testing  at  these  loads 
and  at  the  2000  hour  rating  in  the 
manner  described  above  will  provide 
greater  assurance  that  the  diesel 
generators  are  capable  of  supplying 
their  required  engineered  safeguards 
loads,  while  remaining  capable  of 
supplying  these  loads  for  the  length  of 
the  fuel  cycle.  A  major  load  which 
would  not  be  required  in  the  scenario 
which  causes  the  maximum  diesel 
generator  load  will  be  tripped,  thereby 
bringing  the  load  to  within  the  2000  hour 
rating.  In  addition,  the  licensee  has 
committed  to  take  action  by  the  end  of 
the  next  scheduled  refueling  outage  to 
increase  diesel  generator  margins. 

Accordingly,  the  Commission 
proposes  to  determine  that  this  change 
does  not  involve  significant  hazards 
considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 


Commission,  Washington.  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  the  Federal  Register 
notice. 

Written  comments  may  also  be 
delivered  to  Room  4000,  Maryland 
National  Bank  Building,  7735  Old 
Georgetown  Road,  Bethesda.  Maryland 
from  8:15  a.m.  to  5:00  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  1717  H  Street.  NW.  Washington. 
DC.  The  filing  of  requests  for  hearing 
and  petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  14. 1987.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings '  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intevention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitoner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 


petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with  reason- 
able specificity.  Contentions  shall  be 
limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  ser\-e  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  considerations,  the 
Commission  may  issue  the  amendment 
and  make  it  effective',  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  significant 
hazards  considerations,  any  hearing 
held  would  take  place  before  the 
issuance  of  any  amendment. 

Normally,  the  Comniission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW. 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  it 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Herbert  N.  Berkow: 
Petitioners'  name  and  telephone 
number  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  R.W.  Neiser,  Senior  Vice 
President  and  General  Counsel  Florida 
Power  Corporation,  P.O.  Box  14042.  St. 
Petersburg,  Florida  33733. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  26. 1987,  as 
amended  October  29, 1987  and 
November  16, 1987  and  supplemented 
November  20, 1987,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street,  NW.,  Washington,  DC 
20555,  and  at  the  Local  Public  Document 
Room.  Crystal  River  Library,  668  NW., 
First  Avenue,  Crystal  River.  Florida 
32629. 

Dittcd  ill  Delhi  !^da.  Maryland,  this  24th  day 
of  November.  1987. 

For  the  Nuclear  Regulatorj'  Commission. 
Harley  Silver, 

Project  Manager.  Project  Directorate  11-2. 
Division  of  Reactor  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  87-27447  Filed  11-25-87:  8:45  a  m| 
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PENNSYLVANIA  AVENUE 
DEVELOPMENT  CORPORATION 

Board  of  Directors  Meeting 

agency:  Pennsylvania  Avenue 
Development  Corporation. 
action:  Notice  of  meeting. 


SUMMARY:  The  Penniiylvania  Avenue 
Development  Corporation  announces  a 
forthcoming  meeting  of  the  Board  of 
Directors. 

DATE:  The  meeting  will  be  held        | 
Wednesday.  December  9.  1987,  at  itfcOO 
A.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Pennsylvania  Avenue  Development 
Corporation's  Conference  Room,  1331 
Pennsylvania  Avenue,  NW.  Suite  1220 
North  Building,  Washington,  DC. 
SUPPI.EMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with  36 
Code  of  Federal  Regulations  Part  901. 
and  is  open  to  the  public. 

Date:  November  16.  1987. 
M.|.  Brodie, 
Executive  DirPi  lor. 

ire  Uoc.  87-27318  Filed  11-2.V87:  8:45  a|nj 
anjJNG  CODE  7630-01-M 


RAILROAD  RETIREMENT  BOARD  | 

Agency  Forms  Submitted  for  0M8 
Review 

agency:  Railroad  Retirement  Board. 
ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Board  has 
submitted  the  following  proposalls)  for 
the  collection  of  information  to  the 
Office  of  Management  ;ind  Budget  for 
review  and  approval. 

Suninujry  of  Proposal(s): 
(1)  Coilcction  title:  Request  to  Non- 
railroad  Employer  for  Information 
About  Annuitant's  Work  and  Earnings 
12)  Form(s)  submitted:  RI^231-F 
(.1)  Type  of  request:  Extension  of  the 
expiration  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  mnthod  of 
collection 
(4)  Frequency  of  use:  On  occasion 
(3)  Respondents:  Businesses  or  other  for- 
profit 
Id)  Annual  responses:  4.000 
I7J  Annual  reporting  hours:  500 
(8)  Collection  description:  Under  tHe 
Railroad  Retiremoaf  Act.  benefits  are 
not  payable  if  an  annuitant  works  for 
an  employer  covered  under  the  .Art  or 
last  non-railroad  employer.  The 
request  will  obtain  information  on  an 
annuitant's  work  and  earnings  from  a 
n«m-railioad  employer.  The 


information  will  be  used  for 
determining  whether  benefits  should 
be  withheld. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  documents  can  be 
obtained  from  Pauline  Lohens,  the 
agency  clearance  officer  (312-751- 
4692).  Comments  regarding  the 
information  collection  should  be 
addressed  to  Pauline  Lohens,  Railroad 
Retirement  Board,  844  Rush  Street, 
Chicago,  Illinois  60611  and  the  OMB 
reviewer,  EJaina  Norden  (202-395- 
7316),  Office  of  Management  and 
Budget,  Room  3002,  New  Executive 
Office  Building,  Washington,  DC. 
20503. 

Pauline  Lohens, 

Director  of  Information  Resources 

Management. 

|FR  Doc.  87-27239  Filed  ll-2.>-a7;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  of  Office  of 
Management  and  Budget 

.Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  273-2142 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington,  DC  20549. 

Extension 

Rule  13a-17  and  Form  10-C 
File  No.  270-206 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  13a-17  and  Foim  10-C  (17 
CFR  249.310c)  (17  CFR  240.13a- 17) 
promulgated  under  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78  et  seq.) " 
requiring  NASDAQ  issuers  to  report 
changes  in  their  corporate  name  and/or 
increases  or  decreases  by  5%  in  the 
aggregate  amount  of  securities 
outstanding.  Two  thousand  six  hundred 
(2,600)  respondents  incur  a  cumulative 
total  of  ten  (10)  burden  minutes  to 
comply  with  this  rule. 

."submit  comments  to  OMB  Desk 
Officer:  Mr.  Robert  Neal.  (202)  395-7340, 
Office  of  Information  and  Regulatory  - 
Affairs,  Room  3228,  NEOB,  Washington. 
DC  20503. 
lonathan  G.  Katz, 
'^cL^rt'tary. 

November  20. 1987. 
!KR  Doc.  67-27323  Filed  l!-2i>-87:  8:4.'5  nmj 
BILLING  CODE  (010-01-M 


(Retease  No.  34-25144;  Fffe  No.  SR-CBOE- 

87-54] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change 

On  November  6, 1987,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  under  the  Securities  Exchange 
Act  of  19,34  ("Act ")'  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
allow  open  trading  to  continue  in 
expiring  individual  stock  option  series 
until  3:10  p.m.  Chicago  time,  and  to 
commence  tlie  closing  rotation  at  the 
later  of  3:10  p.m.  or  the  time  at  which  a 
closing  price  for  the  underlying  stock  is 
established. 

Traditionally,  options  have  been  open 
for  trading  until  ten  minutes  after  the 
close  of  the  primary  market  for  the 
underlyin^securities.  This  has  been  the 
norm  because  it  ordinarily  permits 
accurate  pricing  relative  to  the  last  sales 
of  the  underlying  securities.  On  the  last 
trading  day  of  an  options  series  prior  to 
its  expiration,  the  Focchange  generally 
has  exployed  a  closing  rotation  at  the 
close  of  open  trading.  The  time  for  such 
a  closing  rotation  was  2:00  p.m.  Chicago 
time  until  1983.  In  1983,  the  Exchange  set 
the  time  for  the  closing  rotation  in 
expiring  index  options  series  at  3:00  p.m. 
Chicajjo  time,  and  in  1984,  the  Exchange 
conformed  the  time  for  the  closing 
rotation  in  expiring  individual  stock 
options  series  to  the  3:00  p.m.  index 
option  dosing  time.  Later  in  1984,  the 
closing  rotation  for  expiring  individual 
stock  options  was  amended  to 
commence  after  the  final  price  of  the 
underlying  stock  is  established;  closing 
rotations  in  expiring  index  options  were 
eliminated.  At  that  time,  however,  the 
time  at  which  open  trading  in  expiring 
individual  stock  options  ceased  (3:00 
p.m.  Chicago  time)  was  not  changed. 

In  a  recently  approved  filing,  File  No. 
SR-CBOE-87-43,  approved  in  Securities 
Exchange  Act  Release  No.  25042 
(October  16, 1987),  52  FR  39735,  the 
Exchange  proposed  to  continue  open 
trading  until  the  commencement  of  the 
closing  rotation  in  expiring  individual 
options.  The  Exchange  now  proposes  to 
continue  open  trading  in  expiring 
individual  stock  option  series  until  3:10 
p.m.  Chicago  time  and  to  commence  the 
closing  rotation  at  3:10  p.m.  or  the  time 


at  which  a  closing  price  for  the 
underlying  stock  is  established, 
whichever  is  later.  The  Exchange, 
therefore,  proposes  to  amend 
Interpretations  and  Policies  .03  of  CBOE 
Rule  6.2  (Trading  Rotations)  in  order  to 
conform  it  to  Pacific  Stock  Exchange 
("PSE")  Rule  VI,  Sec.  36,  Commentary 
.01(c)  which  sets  3:10  p.m.  Chicago  time 
as  the  earliest  time  such  a  closing 
rotation  will  commence.  The  proposed 
change  will  make  the  rules  of  the  CBOE 
and  the  PSE  uniform,  and  will  give 
member  firms  a  time  certain  for  entering 
closing  orders. 

Tfie  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  8,'  and  the  rules 
and  regulations  thereunder.  The 
Commission  believes  that  allowing  open 
trading  in  expiring  individual  options  to 
continue  until  3:10  p.m.  Chicago  time 
and  commencing  the  closing  rotation  at 
the  later  of  3:10  or  the  time  at  which  a 
closing  price  for  the  underlying  stock  is 
established  will  permit  the  CBOE  to 
conform  its  rules  to  the  rules  of  the  PSE. 
The  Exchange's  proposal  also  should 
have  a  beneficial  impact  on  the 
execution  of  investors'  orders  by  giving 
member  firms  a  time  certain  for  entering 
closing  orders  in  a  particular  expiring 
option  series. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  in  the  Federal  Register  in 
that  the  proposed  rule  is  substantively 
identical  to  a  rule  of  the  PSE.  The 
Exchange  has  stated  that  the  other 
options  exchanges  may  also  be 
considering  a  similar  rule  change.  Thus, 
approval  of  the  proposal  will  eliminate 
possible  investor  confusion  arising  from 
different  procedures  at  different  options 
exchanges  and  will  provide  guidance  to 
investors  in  submitting  their  options 
orders  in  individual  equity  options 
series  that  are  scheduled  to  expire  on 
Saturday,  November  21, 1987. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposal  rule  change  that  are  filed 
with  the  Commission,  and  all  written 


communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofilce  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  18, 1987. 
It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation.*  pursuant  to  delegated 
authority.* 

Dated:  November  20, 1987. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-27324  Filed  11-25-87;  8:45  am] 
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(Release  No.  34-25151;  File  No.  SR-CBOE- 
87-40] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.,  Order  Approving  Proposed  Rule 
Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder,* 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange"),  on  August 
31, 1987,  submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  to  adopt 
"Chinese  Wall"  provisions  applicable  to 
designated  primary  market  markers.  The 
proposed  rule  change  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  34-24935  (September  22. 
1987).  52  FR  36482.  No  comments  were 
received. 

The  CBOE  proposal  includes  a  new 
Rule  8.14  limiting  affiliations  of 
designated  primary  market  markers 
("DPMs"),  as  well  as  "Chinese  Wall" 
guidelines  which,  if  adhered  to.  provide 
an  exemption  from  Rule  8.14.  The 
Exchange's  DPM  program  was  approved 
by  the  Commission  on  September  22, 
1987,'  and  is  designed  to  enhance 


'l.'ill.S.C.  7Bs(b)U)(19«2|. 
■<  17  TFR  .?40.19t>-4  (1986). 


'  15  U.S.C.  78f  (1982). 


M5  U.S.C.  78s(b)(l)  (1982). 
'  17  CFR  200.3O-3(a)(12)  (1986). 
'  15U.S.C.  78s(b)(l)(1982). 
'  17  CFR  240.19b-*  (1987). 
°  Securities  Exchange  Act  Release  No.  24934 
(September  22. 1987).  52  FR  36122. 


liquidity  and  trading  interest  in  certain 
new  or  thinly-traded  options  products 
by  assigning  DPMs  to  those  products.  In 
connection  with  final  approval  of  the 
DPM  program,  the  Commission 
approved  on  an  accelerated  basis  and 
for  a  90-day  period  "Chinese  Wall" 
provisions  identical  to  those  described 
herein.*  At  the  same  time,  the 
Commission  published,  as  a  separate 
filing,  a  notice  requesting  comment  on 
permanent  approval  of  the  same 
provisions.  Today,  the  Commission 
grants  permanent  approval  to  the 
CBOE's  DPM  "Chinese  Wall " 
provisions. 

Proposed  Rule  8.14  would  prevent  any 
organization  affiliated  with  a  DPM  from 
purchasing  or  selling  an  option  in  a 
DPM's  appointment  except  to  reduce  or 
liquidate  positions  and  after  appropriate 
identification  and  floor  official  approval 
of  the  transaction.  Guidelines  following 
Rule  8.14  provide  an  exemption  from 
Rule  8.14  for  firms  that  implement 
specified  "Chinese  Wall"  procedures. 

The  "Chinese  Wall"  guidelines  call  for 

(1)  separate  organization  of  the  DPM 
and  the  affiliated  firm,  including 
separate  books  and  records,  separate 
financial  compliance,  no  common 
control  over  the  DPM's  conduct,  and 
only  such  general  managerial  oversight 
as  not  to  conflict  with  or  compromise 
the  DPM's  market  marker 
responsibilities;  and  (2)  procedures  to 
prevent  the  use  of  material  non-public 
corporate  or  market  information  to 
influence  the  DPM's  conduct  and  to 
avoid  the  misuse  of  DPM  market 
information  to  influence  the  affiliated 
firm's  conduct.  Under  the  proposal,  the 
firm  seeking  the  exemption  must  submit 
to  the  Exchange  a  written  statement 
setting  forth:  (1)  The  manner  of 
complying  with  the  foregoing  guidelines; 

(2)  the  firm  individuals  responsible  for 
maintenance  and  surveillance  of  the 
procedures;  (3)  that  the  DPM  may  not 
give  special  information  to  a  broker 
affiliated  with  the  firm;  (4)  that  the  firm 
must  disclose  its  affiliation  with  a  DPM 
if  it  popularizes  a  security  in  which  the 
DPM  is  registered  as  such;  (5)  that  the 
firm  will  file  information  and  reports 
required  by  the  Exchange;  (6)  that 
appropriate  remedial  actions  will  be 
taken  for  a  breach  of  procedures;  (7)  the 
procedures  designed  to  ensure  a 
separation  of  firm  proprietary  clearing 


*  Securities  Exchnnfie  Act  Release  No.  24932 
(September  21. 1987),  52  FR  36121.  The  Commission 
understands  that  to  date  no  integrated  firm  has 
sought  designation  as  a  DPM.  November  13. 1987 
telephone  conversion  between  Frederic  M.  Krteger. 
Associate  General  Counsel,  CBOE.  and  |oseph  M 
Furev.  Brunch  Chief.  Division  of  Market  Regulation. 
SEC." 
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activity  so  that  the  "Chinese  Wail"  is 
not  compromised:  and  (8)  that  no 
individual  associated  with  the  firm  may 
trade  as  market  marker  in  a  security  on 
which  the  DPM  has  an  appointment. 

Finally,  the  proposal  would  require 
that  the  firm  compliance  officer  be 
notified  if  the  DPM  receives  information 
which  the  guidelines  prohibit,  and  what 
action  should  be  taken  in  such  a     i 
situation,  including  giving  up  the     | 
appointment  or  temporarily  providing  a 
replacement  DPM.  The  compliance 
officer  would  be  required  to  keep  a 
written  record  of  each  such  incident, 
and  provide  such  records  to  the 
Exchange  for  review.  No  exemption 
would  be  effective  until  granted  by  the 
Exchange  in  writing. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Exchange  Act 
and  the  rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6  '  and  the  rules 
and  regulations  thereunder.  The 
proposed  "Chinese  Wall"  provisions  are 
designed  to  ensure  that  a  DPM  will  not 
have  access  to  material  non-publiq 
information  possessed  by  its  affiliated 
firm,  and  that  a  firm  will  not  misuse  i's 
DPM's  non-public  information.  The 
proposal  also  includes  detailed 
procedures  to  be  followed  in  the  event 
that  a  DPM  becomes  "contaminated"  by 
gaining  access  to  information  meant  to 
be  excluded  by  the  "Chinese  Wall." 
Moreover,  the  Commission  notes  that 
the  "Chinese  Wall"  provisions  described 
above  are  substantially  similar  to  those 
in  place  at  other  exchanges.®  Fina  ly.  the 
provisions,  while  fulfilling  a 
prophylactic  function,  will  enable 
additional  capital  to  be  infused  into 
DPM  firms  through  mergers, 
acquisitions,  or  other  affiliations  with 
other  broker-dealers. 

It  therefore  is  ordered,  pursuant'to 
section  19(b)(2)  of  the  Act.''  that  the 
proposed  rule  change  is  approved] 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 


Dated:  November  23. 1987. 
|FR  Doc.  87-27325  Filed  11-25-87;  8:45 
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»lSU.S.C78f(1982). 

*  See.  e.g..  American  Stock  Exchange  Rule  193: 
New  York  Stock  Exchange  Rule  98(c):  Philadelphia 
Slock  Exchange  Rule  1020(e). 

'  15  use.  788(b)|2)  (1982). 


(Release  No.  34-25146;  File  No.  SR-NSCC- 
87-081 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  of 
the  National  Securities  Clearing 
Corporation 

On  September  16, 1987.  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  a  proposed  rule  change 
under  section  19(b)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  that  would 
establish  the  Mutual  Fund  Settlement. 
Entry  and  Registration  Verification 
Service  ("Fund/Serv")  as  a  permanent 
service  of  NSCC.  Notice  of  the  proposal 
was  published  in  Securities  Exchange 
Act  Release  No.  24997  (October  8. 1987), 
52  FR  38294  (October  15, 1987).  No 
comments  were  received.  As  discussed 
below,  the  Commission  has  determined 
to  approve  the  proposed  rule  change. 

I.  Introduction 

On  December  31, 1985.  NSCC  filed  a 
proposed  rule  change  that  established, 
among  other  things,  Fund/Serv  as  a  one- 
year  pilot.*  During  the  pilot  period, 
NSCC  proposed  to  limit  participation  to 
no  more  than  four  broker-dealer 
members  and  five  Fund/Serv  members. 

Because  of  substantial  interest  in 
Fund/Serv  by  the  investment  company 
community,  NSCC,  on  April  3. 1986,  filed 
a  proposed  rule  change  that,  among 
other  things,  sought  to  expand  the 
number  of  participants.  The  proposal,  as 
amended  on  June  30, 1986,  authorized 
NSCC  to  expand  Fund/Serv 
membership,  under  a  specific  timetable, 
to  meet  investment  company  demand 
for  access  to  the  Fund/Serv  system.  The 
proposal  also  revised  NSCC's  applicant 
and  continuing  membership  standards 
for  Fund/Serv  members.  On  February- 
10. 1987.  the  Commission  approved  the 
filing  and  the  continuation  of  Fund/Serv 
on  a  pilot  basis  through  January  31. 
1988.2 

II.  Description 

Fund/Serv  is  a  centralized,  automated 
processing  system  for  mutual  fund 
purchases  and  redemptions.  Each  day, 
NSCC  collects  mutual  fund  purchase 
and  redemption  orders  from  broker- 
dealer  members  for  delivery  to  mutual 
fund  processors.  NSCC  then  transmits 
all  data  submitted  in  an  acceptable  form 
to  the  appropriate  Mutual  Fund 
Processor.  Mutual  Fund  Processors  also 
may  originate  orders  received  from 


'  See  File  No.  SR-NSCC-«5-09.  Securities 
Exchange  Act  Release  No.  22928  (February  2a  1986). 

51  FR  6954  (February  27, 1986). 

•  See  File  No.  SR-NSCC-86-05.  Securities 
Exchange  Act  Release  No.  24068  (February  10. 1987). 

52  FR  5228  (February  19. 1987). 


NSCC  members  outside  of  Fund/Serv 
for  the  purpose  of  confirmation  and 
settlement  within  the  Fund/Serv  system. 

Members  must  confirm  all  trades 
submitted  through  the  system  in  a  timely 
manner  or  the  trades  are  rejected.  A 
member,  however,  may  resubmit  a 
rejected  trade  up  to  six  months  after  the 
trade  date  ("T").  Once  a  trade  is 
confirmed,  the  mutual  fund  transaction 
settles  through  NSCC's  existing 
settlement  system.  NSCC.  however, 
does  not  guarantee  mutual  fund 
transactions  and.  to  the  extent  one  side 
fails  to  pay  for  a  transaction,  the  contra- 
side  would  be  required  to  return  to 
NSCC  any  funds  received. 

Mutual  fund  purchases  automatically 
settle  at  NSCC  on  T-)-5.  The  settlement 
cycle  for  mutual  fund  liquidations, 
however,  depends  on  whether  the 
securities  are  registered  in  street  name 
or  in  the  customer's  name.  If  the 
securities  are  registered  in  street  name, 
settlement  occurs  on  T-(-5.  If  the 
securities  are  registered  in  the 
customer's  name,  the  system  delays 
settlement  until  the  Mutual  Fund 
Processor  releases  the  transaction. 
Fund/Serv  also  enables  a  member  to 
submit  registration  instructions  to  a 
Mutal  Fund  Processor  for  orders 
confirmed  ansd  settled  through  Fund/ 
Serv.» 

NSCC  currently  has  18  funds  and  27 
broker-dealers  participating  in  Fund/ 
Serv.  Volume  in  Fund/Serv  averages 
over  4.000  confirmed  transactions  per 
day  and.  during  peak  periods  in  April, 
1987.  averaged  over  7,500  trades  per 
day.  The  average  daily  value  of 
confirmed  trades  is  approximately  $100 
million,  with  a  monthly  high  average  of 
over  $190  million  a  day  in  April.  1987. 

III.  NSCC's  Rationale 

NSCC  believes  that  the  proposal  is 
consistent  with  the  Act  because  it 
facilitates  the  prompt  and  accurate 
clearance  and  settlement  of  mutal  fund 
transactions.  With  18  funds  and  27 
broker-dealers  participating  Fund/Serv. 
NSCC  believes  that  Fund/Serv  has 
achieved  widespread  industry 
acceptance  as  the  central  processing 
system  for  mutual  fund  transactions. 

NSCC  also  believes  that  its  financial 
and  operational  standards  and  its 
periodic  reports  and  early  warning 
surveillance  program  minimize  financial 
exposure  the  NSCC  and  are  consistent 
with  the  Act.  NSCC  has  operated, 
expanded  and  enhanced  Fund/Serv  over 
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Serv  system,  see.  Id.  at  2  and  Securities  Exchange 
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the  past  20  months  as  a  pilot  program 
with  no  oeprational  problems  in 
providing  services  to  participants. 

IV.  DiscussioD 

The  Commission  believes  that  NSCC's 
proposal  is  consistent  with  the  Act  and 
will  promote  the  prompt,  accurate  and 
safe  clearance  and  settlement  of 
securities  transactions.  Moreover 
establishing  Fund/Serv  as  a  permanent 
service  allows  NSCC  to  bring  all 
qualiHed  broker-dealers  and  mutual 
funds  into  this  centralized  automated 
system  for  processing  mutal  fund 
transactions. 

The  proposal  makes  Fund/Serv.  the 
first  centralized  automated  processing 
system  for  mutal  fund  purchases  and 
redemptions,  available  to  National 
Clearance  and  SetUement  System 
("National  System")  clearing 
participants.  Historically,  broker-dealers 
handling  customer  orders  for  securities 
processed  by  more  than  one  fund  agent 
had  to  establish  communication  and 
setUement  arrangements  with  each  such 
agent  and  similarly,  each  fund  agent  had 
to  establish  arrangements  with  brokers 
handling  orders  for  the  agent's  funds. 
The  absence  of  centralized,  efficient 
facilities  and  uniform  standards  for 
processing  mutual  fund  transactions 
increased  brokers'  risks  of  failed 
deliveries,  inadequate  transaction 
records  and  operational  errors.  In 
contrast  to  that  history.  Fund/Serv 
provides  broker-dealers  and  fund 
processors  a  centralized  automated 
mechanism  for  transmitting  purchase 
and  redemption  orders,  settling  those 
transactions  and  reducing  the  financial 
risks  of  broker-dealers  and  fund 
processors. 

Fund/Serv  has  grown  and  developed 
over  the  past  20  months  as  a  pilot 
program  with  no  operational  problems. 
Since  Fund/Serv's  inception  in  March, 
1986.  Fund/Serv  has  expanded  from  one 
mutual  fund  and  two  broker-dealers  to 
18  fund  participants  and  27  broker- 
dealer  participants.  Making  Fund/Serv  a 
permanent  program  will  enhance  the 
goals  embodied  in  Section  17 A:  efficient, 
effective  and  safe  securities  processing 
through  centralized,  automated  facilties. 
By  implementing  Fund/Serv,  National 
System  clearing  participants  are  able  to 
process  and  settie  transactions  in 
corporate,  municipal  and  investment 
company  securities  through  the  National 
System. 

V.  Conclusion 

For  the  reasons  stated  above  the 
Conjmission  finds  that  the  proposal  is 
consistent  with  the  Act  and,  in 
particular,  with  section  17A  of  the  Act. 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-NSCC-87-8) 
be.  and  it  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

Dated:  November  20. 1987. 
FR  Doc.  87-27328  Filed  11-25-87;  8:45  am) 
BNXINO  CODE  MIO-Ot-D 

(RelcaM  Na  IC-16139/File  No.  812-6808] 

North  American  Life  and  Casualty 
Company  et  al.;  Application  for 
Exemption 

November  19, 1967. 

Action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  North  American  Life  and 
Casualty  Company  (the  "Company"). 
NALAC  Variable  Account  A.  ("Variable 
Account")  NALAC  Financial  Plans,  Inc. 
and  Franklin  Investment  Trust  ("Fund"). 

Relevant  1940  Act  Sections  and  Rules: 
Exemption  requested  under  Section  6(c) 
from  Sections  2(a)(32).  2(a)(35),  g(a), 
13(a).  15(a).  15(a).  15(b).  22(c).  26(a). 
27(c)(1).  27(c)(2).  and  27(d)  of  the  Act 
and  Rules  6e-2(a)(2),  6e-2(b)(l). 
6e2(b)(12),  6e-2(b)(13),  6e-2(b)(15), 
6e2(c)(4),  and  22c-l  thereunder. 

Summary  of  Application:  Applicants 
seek  the  relief  necessary  to  permit  (1) 
the  Variable  Account  to  hold  shares  of 
underlying  mutual  funds  under  an  open 
account  arrangement  without  the  use  of 
stock  certificates  and  without  the 
Company  acting  as  trustee  or  custodian 
pursuant  to  a  trust  indenture;  (2)  the 
deduction  of  the  mortality  and  expense 
risk  charge  from  the  assets  of  the 
Variable  Account:  (3)  the  deduction  of 
the  cost  of  insurance  and  use  of  1980 
Commissioners'  Standard  Ordinary 
Mortality  Tables;  (4)  the  deduction  of 
the  Deferred  Issue  Charge,  and  (5)  the 
use  of  the  same  separate  account  and 
imderlying  funds  by  Applicant's  s'ngle 
premium  variable  Ufe  contract  and 
flexible  premium  variable  life  contract 
and  the  use  of  the  same  underlying 
funds  by  applicants'  proposed  variable 
annuity  contract  ("mixed  funding"). 

Filing  Date:  The  application  was  filed 
on  July  3a  1987  and  amended  on 
October  29. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  this  application,  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  request  must 


be  received  by  the  SEC  by  5:30  p.m.,  on 
December  14, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reasons  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  tiie  SEC. 

Addresses:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW..  Washington,  DC  20549. 
Applicants.  1750  Hennepin  Avenue, 
Minneapolis.  Minnesota  55403  and 
Franldin  Investment  Trust  777  Mariners 
Island  Boulevard.  San  Mateo.  California 
94404. 

For  Further  Information  Contact:  Staff 
Attorney  Clifford  E.  Kirsch  at  (202)  272- 
3032  of  Special  Counsel  Lewis  B.  Reich 
at  (202)  272-2061,  Office  of  Insurance 
Products  and  Legal  Compliance. 
Division  of  Investment  Management 

Supplementary  Information: 
Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  Commercial  Copier  at  (800)  231- 
3282  (in  Maryland  (301)  253-4300). 

Applicants'  Representations  and 
Arguments 

Custodianship 

1.  Applicants  request  an  exemption 
from  sections  26(a)  and  27(c)(2)  of  the 
Act  and  Rule  6e-2  to  the  extent 
necessary  to  permit  the  Variable 
Account  to  hold  shares  of  underlying 
mutual  funds  under  an  open  account 
arrangement  without  the  use  of  stock 
certificates  and  without  the  Company 
acting  as  trustee  or  custodian  pursuant 
to  a  trust  indenture.  Applicants 
represent  that  they  will  meet  the 
conditions  of  the  proposed  amendments 
to  Rule  6e-2(b)(13)(iii)  (Investment 
Company  Act  Rel.  No.  14421,  March  15, 
1985). 

The  Mortality  and  Expense  Risk  Charge 

2.  Applicants  propose  to  deduct  from 
each  subaccount  of  the  Variable 
Account  a  mortality  and  expense  risk 
charge  which  is  equal  on  an  annual 
basis  to  .60%  of  the  average  daily  net 
asset  value  of  the  subaccount 

3.  Applicants  assert  that  the  mortality 
and  expense  risk  charge  is  within  the 
range  of  industry  practice  for 
comparable  variable  life  insurance 
contracts. 
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Cost  of  Insurance  and  Use  of  1980 
Commissioners '  Standard  Ordinary 
Mortality  Tables 

4.  Applicants  request  an  exemption 
from  sections  27(a)  and  Rule  6e-2(b](l), 
(b)(13)  and  (c)(4)  on  the  same  terms 
specifled  in  Rule  6e-2(b)(13)  and  8e- 
2(c)(4)  except  that  life  expectancy  and 
the  deduction  for  the  cost  of  insurance 
in  determining  what  is  deemed  to  be 
sales  load  shall  be  based  upon  the  1980 
Commissioners'  Standard  Ordinary 
Mortality  Tables  ("1980  CSO  Tables  "). 
Applicants  state  that  the  use  of  the  1980 
CSO  Tables  generally  results  in  lower 
cost  of  insurance  deductions  than  the 
use  of  the  1958  CSO  Table. 

5.  Applicants  assert  that  the 
exemptive  relief  provided  by  Rule  6e- 
2(b)(13)(iii)  is  broad  enough  to  permit  a 
deduction  from  the  Variable  Account  for 
the  cost  of  insurance.  Nevertheless, 
Applicants  request  exemption  from 
sections  28(a)(2)  and  26(c)(2)  of  the  Act. 

Deferred  Issue  Charge  | 

6.  Applicants  state  that  when  the 
single  premium  is  received  a  Deferred 
Issue  Charge  is  accrued.  The  Deferred 
Issue  Charge  is  for  premium  taxes,  sales 
charge  and  policy  issue  charge.  The 
Company  deducts  the  Deferred  Issue 
Charge  in  ten  equal  annual  deductions 
on  succeeding  policy  anniversaries  for 
the  first  ten  contract  years.  If  the  owner 
surrenders  the  contract  before  the  full 
amount  is  deducted,  the  uncollected 
portion  of  this  charge  is  deducted  from 
the  account  value. 

7.  Applicants  request  exemption  bom 
sections  2(a)(32),  2(a)(35).  22(c),  2e(a). 
27(c)(1),  27(c)(2)  and  27(d]  of  the  Act  and 
Rules  6e-2(b)(l).  (b)(12).  (b)(13).  (c)(4) 
and  22C-1.  thereunder,  to  the  extent 
necessary  and  appropriate  to  permit  the 
deduction  of  the  Deferred  Issue  Charge 
in  the  manner  described  above. 

6.  Applicants  assert  that  relief  is 
appropriate  because  imposition  of  this 
charge  in  the  form  of  a  deferred  charge 
is  more  favorable  to  the  contractowner 
than  a  charge  that  is  initially  deducted 
entirely  from  the  single  premium. 
Applicants  state  that  under  the  deferred 
cliaige  all  of  the  premium  will  be 
invested  and  it  is  possible  that  the  cost 
of  insurance  may  be  lower  because  the 
net  amount  at  risk  may  be  less. 


Mixed  Funding 

9.  Applicants  propose  that  the  assets 
of  the  Variable  Account  be  derived  in 
part  from  the  sale  of  single  premium 
variable  life  insurance  contracts  which 
meet  the  requirements  of  Rule  ee>2  and 
in  part  from  the  sale  of  flexible  premium 
variable  life  insurance  contracts  which 
meet  the  requirements  of  Rule  6e-3(T). 


10.  Applicants  state  that  while  funding 
of  the  Variable  Account  in  part  imm  the 
sale  of  such  flexible  premium  life 
insurance  contracts  would  not  be 
permitted  under  Rule  6e-2  (a)(2)  and 
(b)(15)  as  presently  in  effect  it  would  be 
permitted  under  the  proposed 
amendments  to  Rule  6e-2  and  under 
Rule  6e-3(T). 

11.  Applicants  assert  that  the  interests 
of  single  premium  and  flexible  premium 
variable  life  contra ctowners,  the 
Company's  interests  with  respect  to  the 
two  types  of  contracts,  and  the 
regulatory  framework  for  the  two  types 
of  contracts  are  sufficienUy  parallel  that 
funding  both  the  contracts  through  a 
single  separate  account  should  not 
prejudice  any  contractowner. 
Furthermore,  the  increased  pooling, 
diversification,  and  scale  economies  in 
expenses  realized  from  the  use  of  a 
single  separate  account  should  benefit 
both  types  of  contractowners.  Therefore, 
the  funding  of  both  types  of  life 
insurance  contracts  should  be  permitted. 

12.  Applicants  propose  that  the 
current  Fund,  as  well  as  future  eligible 
funds,  which  are  to  be  used  as  the 
underlying  investment  for  the  single 
premium  variable  life  insurance  contract 
also  be  used  as  the  underlying 
investments  for  the  flexibile  premium 
variable  life  insurance  contract. 
Applicants  also  propose  to  offer  a 
variable  annuity,  through  a  different 
separate  account  which  will  utilize  the 
same  underlying  funds.  Applicants 
propose  to  use  the  same  underlying 
funds  for  any  future  separate  accounts 
established  by  the  Company  or  by  any 
affiliated  life  company  which  will  fund 
variable  life  insiu-ance  contracts  or 
variable  annuity  contracts. 

13.  Applicants  request  an  exemption 
from  paragraph  (b)(15)  of  Rule  ee-2  and 
sections  9(a).  13(a).  15(a)  and  15(b)  of 
the  Act  to  the  extent  necessary  to  permit 
Applicants,  as  well  as  any  future 
separate  accounts  of  the  Company  or  an 
affiliate,  to  use  the  same  underlying 
fund  and  to  rely  on  the  relief  provided 
under  Rule  6e-2(b)(15)  even  though  such 
investment  may.  in  addition  to  the 
Variable  Accotmt  be  offered  to  separate 
accounts  of  the  Company  or  other 
afiUiated  life  insurers  offering  variable 
annuity  contracts,  or  scheduled  or 
flexible  premium  variable  life  insurance 
contracts.  Applicants  assert  that  mixed 
funding  should  benefit  owners  of 
variable  contracts  by  eliminatinfi  ■ 
significant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds,  allowing  for  the  development  of 
larger  pools  of  assets  resulting  in  greater 
cost  efficiencies  enabling  the  Company 
and  its  affiliates  to  offer  a  variety  of 
variable  contracts,  which  should  result 


in  lower  contract  charges.  The 
Applicants  represent  that  as  a  result  of 
mixed  funding  no  underlying  investment 
will  be  managed  with  the  intent  to  favor 
one  variable  life  or  annuity  product  over 
another. 

Applicants' Condition 

Applicants  state  that  they  will  comply 
with  die  following  conditions: 

1.  A  majority  of  the  Board  of 
Directors /Trustees  ("Board")  of  any 
Eligible  Fund  covered  by^s  exemptive 
request  shall  consist  of  persons  who  are 
not  interested  persons  of  the  Applicants, 
as  defined  by  die  Act 

2.  The  Board  will  monitor  for  the 
existence  of  any  material  irreconcilable 
conflict  between  the  interests  of  all 
contractowners  of  all  separate  accounts. 
An  irreconcilable  material  conflict  may 
arise  for  a  variety  of  reasons,  including: 
(a)  An  action  by  any  state  insurance 
regulatory  authority;  (b)  a  change  in 
applicable  federal  or  state  insurance 
tax,  or  securities  laws  or  regulations,  or 
a  public  ruling,  private  letter  ruling,  or 
any  similar  action  by  insurance,  tax,  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  any  Eligible 
Fimd  or  series  of  an  Eligible  Fund  are 
being  managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  aimuity 
contractowners  and  variable  life 
insurance  contractowners  or  by 
contractowners  of  different  life 
insurance  companies;  or  (f)  a  decision 
by  an  insurer  to  disregard  the  voting 
instructions  of  contractowners. 

3.  Life  insurance  companies  and  the 
Investment  Adviser  of  any  Eligible  Fund 
will  report  any  potential  or  existing 
conflicts  to  the  Eligible  Fund's  Board. 
Life  insurance  companies  will  be 
responsible  for  assisting  the  Board  in 
carrying  out  its  responsibilities  by 
providing  the  Board  with  all  information 
reasonably  necessary  for  the  Board  to 
consider  any  issues  raised  including 
information  as  to  a  decision  by  an 
insurer  to  disregard  voting  instructions 
or  contractowners.  The  responsibility  to 
report  such  information  and  conflicts 
and  to  assist  the  Board  will  be 
contractual  obligations  of  all  insurers 
investing  in  an  Eligible  Fund  under  their 
agreements  governing  participation  in 
the  fund. 

4.  If  it  is  determined  by  a  majority  of 
the  Board  of  an  Eligible  Fund  or  a 
majority  of  its  disinterested  trustees  that 
a  material  irreconcilable  conflict  exists, 
the  relevant  life  insurance  companies 
shaU.  at  their  expense,  take  whatever 
steps  are  necessary  to  remedy  or 
eliminate  the  irreconcilable  material 


conflict  which  steps  could  include:  (a) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  the  Eligible  Fund  or  any  series  of 
an  Eligible  Fund  and  reinvesting  such 
assets  in  a  different  investment  medium, 
including  another  series  of  such  Eligible 
Fund,  or  submitting  the  question  of 
whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contractowners  and,  as  appropriate, 
segregating  the  assets  of  any  particular 
group  (i.e.,  annuity  contractowners,  life 
insurance  contractowners.  or  variable 
contractowners  of  one  or  more  life 
insurance  companies)  that  votes  in  favor 
of  such  segregation,  or  offering  to  die 
affected  contractowners  the  option  of 
making  such  a  change:  and  (b) 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account  ff  a  material 
irreconcilable  conflict  arises  because  of 
a  life  insurance  company's  decision  to 
disregard  contractowner  voting 
instructions  and  that  decision  represents 
a  minority  position  or  would  preclude  a 
majority  vote,  the  life  insurance 
company  may  be  required,  at 
Applicant's  election,  to  writhdraw  its 
separate  account's  investment  in  the 
fund,  and  no  chaige  or  penalty  will  be 
imposed  against  a  separate  account  as  a 
result  of  such  a  withdrawal.  The 
responsibility  to  take  remedial  action  in 
the  event  of  a  Board  determination  of  an 
irreconcilable  material  conflict  and  to 
bear  the  cost  of  such  remedial  action 
shall  be  a  contractual  obligation  of  all 
life  insurance  companies  under  their 
agreements  governing  participation  in  a 
fund  and  those  responsibilities  will  be 
carried  out  writh  a  view  only  to  the 
interests  of  their  contractowners.  For 
purposes  of  this  condition  (4),  a  majority 
of  the  disinterested  members  of  the 
Board  shall  determine  whether  or  not 
any  proposed  action  adequately 
remedies  any  irreconcilable  conflict  but 
in  no  event  will  any  Eligible  Fund  be 
required  to  establish  a  new  funding 
medium  for  any  variable  contract  No 
life  insurance  company  shall  be  required 
by  this  condition  (4)  to  establish  a  new 
funding  medium  for  any  variable 
contract  if  an  offer  to  do  so  has  been 
declined  by  vote  of  a  majority  of 
affected  contractowners. 

5.  The  Board's  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications  shall  be 
made  known  promptiy  to  all  life 
insurance  companies. 

6.  Life  insurance  companies  shall 
provide  pass-through  voting  privileges  to 
all  variable  contractowners  so  long  as 
the  Commission  continues  to  interpret 
the  Act  to  require  pass-through  voting 


privileges  for  variable  contractowners. 
Life  insurance  companies  shall  be 
responsible  for  assuring  that  each  of 
their  separate  accounts  participating  in 
a  fund  calculates  voting  privileges  in  a 
manner  consistent  with  other  life 
insurance  companies.  The  obligation  to 
calculate  voting  privileges  in  a  manner 
consistent  with  all  other  separate 
accounts  investing  in  a  fund  shall  be  a 
contractual  obligation  of  all  life 
insurance  companies  under  their 
agreements  governing  participation  in 
an  Eligible  Fund.  Life  insurance 
companies  will  vote  shares,  for  which 
they  have  not  received  voting 
instructions  as  well  as  shares 
attributable  to  them,  in  the  same 
proportion  as  they  vote  shares  for  which 
they  have  received  instructions. 

7.  All  reports  received  by  the  Board  of 
potential  or  existing  conflicts, 
determining  the  existence  of  a  conflict, 
notifying  life  insurance  companies  of  a 
conflict  and  determining  whether  any 
proposed  action  adequately  remedied  a 
conflict  will  be  properly  recorded  in  the 
minutes  of  the  Board  or  other 
appropriate  records,  and  such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

fonatiun  G.  Katz. 

Secretary. 

[FR  Doc.  87-27327  Filed  11-25-87;  8:45  am] 
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Filing*  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act");  AP 
Propane,  inc..  et  al. 

November  19, 1987. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(8)  summarized  below.  The 
applicaUon(s)  and/or  declaration(s)  and 
any  amendment(s]  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s]  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  14, 1987  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s]  and/or 


declarant(s)  at  the  address  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issue  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s]  and/ 
or  declaration(s],  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

AP  Propane,  Inc.  (31-629) 

AP  Propane,  Inc.  ("AP  Propane"),  P.O. 
Box  858,  Valley  Forge,  Pennsylvania 
19482,  has  filed  an  application  pursuant 
to  section  2(a)(4)  of  Uie  Act  for  an  order 
declaring  it  not  to  be  a  gas  untility 
company. 

Section  2(a)(4)  defines  a  gas  utility 
company  as  "any  company  which  owns 
or  operates  facilities  used  for  the 
distribution  at  retail  (other  than 
distribution  only  in  enclosed  portable 
containers*  *  *)  of  natural  or 
manufactured  gas  for  heat  light,  or 
power."  That  section  also  provides  that 
the  Commission  may  declare  a  company 
not  to  be  a  gas  utility  company  if  it 
"finds  that  (A)  such  company  is 
primarily  engaged  in  one  or  more 
businesses  other  than  the  business  of  a 
gas  untility  company,  and  (B)  by  reason 
of  the  small  amount  of  natural  or 
manfactured  gas  distributed  at  retail  by 
such  company  it  is  not  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  or  consumers  that  such 
company  be  considered  a  gas  utility 

company  for  the  purposes  of  (the  Act] 

***** 

On  June  10. 1987,  AP  Propane 
acquired  the  stock  of  Cal  Gas 
Corporation  ("Cal  Gas")  and  merged  its 
operations  into  AP  Propane  on  July  27, 
1987.  By  prior  Commission  order.  Cal 
Gas  was  declared  not  to  be  a  gas  utility 
company  under  section  2(a)(4)  of  the  Act 
(HCAR  No.  24407,  June  10. 1987).  AP 
Propane  now  requests  an  order  under 
section  2(a)(4)  relating  to  the  merged 
company. 

AP  Propane  is  a  Delaware 
corporation,  now  merged  with  Cal  Gas, 
the  common  stock  of  which  is  owned  by 
AmeriGas,  Inc.,  The  Prudential 
Insurance  Company  of  America,  and 
Pruco  Life  Insurance  Company.  It  now 
does  business  in  39  states  under  the 
trades  names  AmeriGas  LP-Gas 
Products  and  Cal  Gas.  During  1986,  AP 
Propane,  on  a  merged  basis,  served 
approximately  409,000  customers  from 
261  retail  outlets  and  sold  368  million 
gallons  of  propane.  In  1986,  AP  Propane 
had  merged  revenues  of  approximately 
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S845  million,  of  which  less  than  2.12% 
constituted  metered  sales  and  sales  to 
multiple  customer  facilities.  Priore  to  the 
merger,  the  business  operations  of  AP 
Propane  were  similar  to  those  of  Cal 
Gas. 

AP  Propane  was  and  continues  to  be 
engaged  primarily  in  the  business  selling 
propane.  It  competes  with  most  of  the 
largest  propane  distributors  in  its 
operating  territories,  although,  in  many 
oases,  small  local  independent  dealers 
represent  the  primary  competition.  AP 
Propane  delivers  propane  to  most  of  its 
retail  customers  by  local  delivery  truck 
or  cylinders.  In  the  case  of  cylinder 
service,  typically  the  company  fills  a 
100-pound  cylinder,  which  is  either 
owned  by  or  leased  to  the  customer. 
Under  the  bulk  delivery  method,  a  truck 
with  a  2,2(X)  gallon  capacity  delivers 
propane  to  a  tank  located  on  the 
customer's  premises,  which  usually 
serves  only  that  customer.  The  tank 
usually  has  a  capacity  of  500  gallon.?, 
but  the  size  may  vary  depending  upon 
the  customer's  usage. 

For  the  vast  majority  of  its  business, 
AP  Propane  distributes  propunc  in 
enclosed  portable  containers,  often  by 
"bobtail"  truck  and  serves  a  single  tank 
supplying  a  single  customer.  The 
distibution  of  propane  in  enclosed 
portable  containers  is  not  included  in 
the  business  of  a  gas  utihty  company 
under  section  2(a)(4)  of  the  Act; 
however,  as  described  above,  a 
relatively  small  portion  of  AP  Propane's 
business  involves  supplying  propane  to 
central  storage  tanks  serving  multiple 
customers  through  underground 
pipelines  or  service  piping.  It  is  stated 
that  sales  to  such  multiple  customers 
facilties  accounted  for  an  insignificant 
percentage  of  AP  Propane's  business, 
prepresenting  less  than  2.12%  of  AP 
Propane's  total  1986  merged  revenues. 

American  Electric  Power  Company.  Inc. 
(70-5943) 

American  Electric  Power  Company, 
Inc.  ( "AEF).  1  Riverside  Plaza, 
Columbus,  Ohio,  43215,  a  registered 
holding  company,  has  Hied  a  post- 
effective  amendment  to  its  declaration 
pursuant  to  sections  6(a)  and  7  of  the 
Act  and  Rule  50(a)(5)  thereunder. 

By  supplemental  order  dated  fanuary 
3, 1986,  (HCAR  No.  23980)  and  various 
prior  orders,  AEP  was  authorized  to 
issue  and  sell  from  time  to  time  through 
December  31, 1987,  up  to  44  million 
shares  of  its  common  stock.  $6.50  par 
value,  pursuant  to  its  Dividend 
Reinvestment  and  Stock  Purchase  Plan, 
us  amended  ("Plan").  A  total  of 
40.938,533  shares  was  issued  and  sold 
through  September  30. 1987.  AEP  now 
requests  an  extension,  from  December 


31, 1987  to  December  31. 1990,  of  the 
period  during  which  the  remaining 
shares  of  common  stock  previously 
authorized  may  be  issued  and  sold, 
pursuant  to  the  Plan. 

New  England  Electric  System,  et  aL  (70- 
6711) 

New  England  Electric  System 
("NEES"),  a  registered  holding  company, 
and  its  energy  management  services 
subsidiary,  NEES  Energy,  Inc. 
("Energy"),  both  located  at  25  Research 
Drive,  Westborough,  Massachusetts 
01582,  have  filed  a  post-effective 
amendment  to  their  application- 
declaration  pursuant  to  sections  6(a), 
6(b),  7, 9(a),  la  and  12  of  the  Act  and 
Rule  45  thereunder. 

By  order  dated  November  19, 1982 
(HAR  No.  22719)  this  Commission 
authorized  the  organization  of  Energy  to 
provide  Energy  Management  Services 
( 'EMS")  to  reduce  die  total  costs  of 
energy  consumption  by  the  customer 
over  the  term  of  a  contract.  Energy  was 
initially  financed  through  the  acquisition 
by  NEES  of  shares  of  Energy's  common 
stock  for  $100,000  and  capital 
contributions  not  to  exceed  $1,900,000. 
Subsequently,  by  order  dated  March  22. 
1985  (HCAR  No.  23639),  NEES  was 
authorized  to  provide  up  to  an 
additional  $23  million  to  Energy  in  the 
form  of  capital  contributions  or 
subordinated  noninterest-bearing  loans, 
thus  increasing  the  total  authorized 
capitalization  of  NEES  Energy  to  be    ' 
provided  by  NEES  to  $25  million.  By 
order  dated  December  17, 1985  (HCAR 
No.  23951),  the  Commission  authorized 
Energy  to  borrow  up  to  $10  million  under 
a  Credit  Agreement  with  The  Bank  of 
Nova  Scotia  and  The  Bank  of  Nova 
Scotia  National  Limited  provided, 
hoivever,  that  the  aggregate  of  funds 
provided  to  Energy  from  NEES  and  the 
bank  not  exceed  $25  million  outstanding 
at  any  time. 

Authority  is  also  requested  for  Energy 
to  invest  and/or  participate  in  qualifying 
cogeneration  facilities  and  small  power 
production  facihties  as  defined  in  the 
Public  Utility  Regulatory  Policy  Act  of 
1978  ( "PURPA ")  and  the  rules  and 
regulations  promulgated  thereunder  by 
the  Federal  Energy  Regulatory 
Commission  ( "FERC").  Such 
cogeneration  facilities  may  be  located  in 
any  geographic  area,  but  participation 
by  Energy  in  small  power  production 
facilities  will  be  limited  to  the  service 
territories  of  the  member  utilities  of  the 
New  England  Power  Pool. 

Applicants  request  authority  for 
Energy  to  make  investments,  capital 
expenditures  and/or  commitments  up  to 
a  total  of  $25  million  through  1991  in 
connection  with  its  EMS  activities,  and 


up  to  $225  million  for  its  participation  in 
qualifying  facilities.  Authority  is  also 
requested  through  1991  for  NEES  to 
provide  funds  to  Energy  through  the 
acquisition  of  common  slock,  capital 
contributions,  noninterest-bearing  loans 
and/or  advances  and  guarantees  up  to  a 
total  of  $250  million  less  the  amount  of 
outstanding  loans  to  Energy  from  banks 
or  other  sources. 

It  Is  stated  that  Energy  may  invest  or 
participate  directly  in  specific  qualifj'ing 
facilities  on  a  project-by-project  basis 
with  one  or  more  nonaffihated 
companies  by  acquiring  equity  biterests 
in  corporations,  partnerships,  jomt 
ventures  or  other  entities  created  for  the 
purpose  of  constructing,  owing  and/or 
entities  created  for  the  purpose  of 
constructing,  owning  and/or  operating 
particular  projects.  Alternatively, 
Energy  may  choose  to  participate 
indirectly  in  qualifying  facilities  through 
partnerships,  joint  ventures  or  similar 
arrangements  ("Joint  Ventures")  with 
nona^Iities.  All  investments  would  be 
subject  to  applicable  provisions  of 
PURPA  and  FERC  rules  thereunder 
which  presently  limit  participation  by 
electric  utilities  and  affiliates  to  50%  of 
the  equity  interest.  Such  investments 
would  also  be  subject  to  limitations 
Imposed  by  the  Commission's  order  in 
this  filing. 

Energy's  investment  and/or 
participation  in  qualifying  facilities  or 
joint  Ventures  may  take  the  form  of  the 
purchase  of  shares  or  other  acquisitions 
of  interest,  the  loaning  of  money,  the 
guarantee  of  indebtedness  or  other 
contractual  arrangements.  The  exact 
nature  of  contractual  investment 
opportunities  cannot  yet  be  specified 
and  Fjiergy  requests  the  flexibility  to 
negotiate  specific  provisions  with  third 
parties  without  further  Commission 
authorization,  subject  to  the  $250  million 
maximum  financial  commitment 
requested. 

New  England  Energy  Incorporated  (70- 
6971) 

New  England  Energy  Incorporated 
("NEEI"),  25  Research  Drive, 
Westborough,  Massachusetts  01582,  a 
fuel  suply  subsidiary  of  New  England 
Electric  System,  a  registered  holding 
company,  has  filed  a  post-effective 
amendment  to  its  application- 
declaration  pursuant  to  sections  6(a).  7, 
9(a),  and  10  of  the  Act  and  Rule  50 
thereunder. 

By  order  dated  August  16, 1984 
(HCAR  No.  23397),  NEEI  was  authorized 
to  enter  into  interest  payment  exchange 
contracts  ("Swap  Agreement(s)").  with 
one  or  more  parties,  on  or  before 
December  31, 1985,  covering  a  total 
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principal  amount  of  up  to  $150  million 
for  a  term  or  terms  ranging  between 
three  and  seven  years.  By  order  dated 
March  7, 1986  (HCAR  No.  24046),  this 
authority  was  extended  through 
December  31, 1987  and  the  total 
principal  amount  increased  to  $200 
million.  To  date,  NEEI  has  entered  into  a 
five-year  Swap  Agreement  with  Harris 
Trust  and  Savings  Bank  covering  a 
principal  amount  of  $25  million.  NEEI 
now  seeks  authorization  to  enter  into 
additional  Swap  Agreements  or  other 
types  of  interest  rate  protection 
mechanisms  on  or  before  December  31. 
1989.  The  total  principal  amount  that 
may  be  covered  imder  all  of  these 
arrangements  at  any  one  time  shall  not 
exceed  $200  million. 

Connecticut  Yankee  Atomic  Power 
Company  (70-7255) 

Connecticut  Yankee  Atomic  Power 
Company  ("Connecticut  Yankee"). 
Selden  Street.  Berlin.  Connecticut  06037- 
0218.  a  subsidiary  of  Northeast  Utilities 
and  of  New  England  Electric  System, 
both  registered  holding  companies,  has 
filed  a  post-effective  amendment  to  its 
declaration  pursuant  to  sections  6(a) 
and  7  of  the  Act  and  Rule  SO  (aK5) 
thereunder. 

By  order  of  the  Commission  dated 
December  24. 1986  (HCAR  No.  24251), 
Connecticut  Yankee  was  authorized  to 
enter  into  a  Remarketable  Credit  and 
Letter  of  Credit  Agreement 
("Agreement")  with  a  syndicate  of 
foreign  banks  for  a  term  of  five  years, 
with  up  to  three  jne-year  renewal 
options.  Aggregate  short-term 
borrowings  by  Connecticut  Yankee 
under  this  and  other  borrowing 
arrangements  were  not  to  exceed  $115 
miUion  at  any  one  time  outstanding 
prior  to  January  1, 1988.  Connecticut 
now  proposes  to  extend  the  $115  million 
limitation  upon  its  aggregate  short-term 
borrowings  for  the  period  from  January 
1. 1988  to  January  1. 1990. 

The  Columbia  Gas  System,  InCn  at  aL 
(70-7437) 

The  Columbia  Gas  System.  Inc. 
("Columbia"),  a  registered  holdmg 
company,  and  its  wholly  owned 
subsidiary  companies.  Cohunbia  Gas 
System  Service  Corporation  ("Service"). 
Columbia  ING  Corporation,  Columbia 
Alaskan  Gas  Transmission  Corporation, 
Columbia  Hydrocarbon  Corporation 
("Hydrocarbon").  Columbia  Coal 
Gasification  Corporation  ("Coal 
Gasification"),  llie  Iidand  Gas 
Company,  Inc.  ("Inland").  Tristar 
Ventures  Corporation,  20  Montc^anin 
Road.  Wilmbigton.  Delaware  19807.  ffig 
Marsh  Oil  Company,  Columbia  Natural 
Resources,  Inc.  ("Columbia  Natural"). 
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1700  MacCorkle  Avenue.  S.E.. 
Charleston,  West  Virginia  25314, 
Columbia  Gas  of  Kentucky,  Inc. 
("Columbia  Kentucky").  Columbia  Gas 
of  Ohio,  Inc.  ("Columbia  Ohio"), 
Columbia  Gas  of  Maryland.  Inc. 
("Columbia  Maryland"),  Columbia  Gas 
of  New  York,  Inc.  ("Columbia  New 
York"),  Columbia  Gas  of  Pennsylvania, 
Inc.  ("Columbia  Pennsylvania"). 
Coliunbia  Gas  of  Virginia,  Inc. 
("Columbia  Virginia").  200  Civic  Center 
Drive,  Columbus.  Ohio  43215,  Columbia 
Gulf  Transmission  Company,  3805  West 
Alabama  Avenue,  Houston,  "Texas 
77027.  Columbia  Gas  Development  of 
Canada  Ltd.  ("Development  Canada"). 
639-5th  Avenue.  SW..  Calgary,  Alberta, 
Canada  T2P  CM9.  Columbia  Gas 
Development  Corporation 
("Development").  5847  San  FeHpe. 
Houston,  Texas  77057,  Commonwealth 
Gas  Pipeline  Corporation 
("Commonwealth  Pipeline"). 
Commonwealth  Propane.  Inc. 
("Commonwealth  Propane")  and 
Commonwealth  Gas  Services.  Inc. 
("Commonwealth  Services").  800 
Moorefield  Paric  Drive.  Richmond. 
Virginia  23236  (collectively. 
"Stdisidiaries")  have  filed  an 
application-declaration  pursuant  to 
sections  6(a),  6(b),  7. 9. 10. 12(b)  and 
12(f)  of  the  Act  and  Rules  43. 45. 50(a)(2) 
and  50(a)(5)  thereunder. 

The  Columbia  system  companies  seek 
authorization  through  December  31. 1989 
of  the  Subsidiaries'  long-term  and  short- 
term  intercompany  financing  programs, 
Columbia's  external  short-term 
financing  program  and  the  continuation 
of  the  Intrasystem  Money  Pool. 

Certain  of  the  Subsidiaries  propose  to 
issue  and  sell,  and  Columbia  proposes 
to  buy.  their  common  stock  at  par  value 
and/or  long-term  unsecured  promissory 
notes  up  to  the  amounts  indicated 
below: 


(intieuMi 

i*af4o6anJ 

Company 

Com- 
mcn 

atoek 

Long. 
larm 
daM 

Tow 

CokantM  KarMucky 

CrUuHihM  lltyhwil     

11,400 

3,600 

4JSO0 

67,700 

31,600 

7,200 

6,500 

0,500 

50,000 

66,000 

1JM0 

12.000 

2.600 

11,400 

3,600 

7J60 

67,700 

31600 

CofeantH*  Naw  YMfe 

2J650 

CokanUa  ONo . 

7,200 
14,500 
16,500 
50000 

ConMwnwMWi  SMvtcM. 

CotamM  Natural 

Oavatopmant 

6.000 
0,000 

DavatopmaiM  Canada 

Coal  Oaaificatoi 

S«(v«oa 

M,100 
1,300 

60,100 
3,100 

12,000 
2,600 

Total 

33.250 

268,600 

218,660 

issued  debt  or  preferred  stock 
instrument,  but  will  not  exceed  twenty- 
five  years. 

Certain  Subsidiaries  also  propose  to 
make  short-term  borrowings  and 
reborrowings  from  time  to  time  through 
the  Intrasystem  Money  Pool  and/or  bom 
Columbia  in  an  aggregate  principal 
amount  of  $415  million.  It  is  proposed 
that  the  Intrasystem  Money  Pool,  which 
was  extended  through  December  31. 
1987  by  order  of  the  Commission  dated 
December  2a  1965  (HCAR  No,  23957).  be 
continued  through  December  31. 1989. 

Such  borrowings  for  1986  through  1989 
will  be  limited  to  a  maximum  principal 
amount  at  any  one  time  outstanding  for 
each  of  the  Subsidiaries  as  follows: 


(In  thousands  of  dollart] 


Cohmibia  Kentucky.. 
Cohunbia  Maryiand- 
Cohunbia  New  York. 
Coiombia  Ohio- 


Columbia  Pemuyhraiiia. 

Cohunbia  Vii:ginia» „.. 

Commonwealth  Services. 
Commonwealth  Pipeline. 

Columbia  NaturaL.. 

Development .. 

Development  Canada. 
Inland 


Commonwealth  Propane . 

Hydrocarfoon „ 

Coal  Gasification ....._..._ 
Service -..»...«.. 


Total. 


Short- 
term 
debt 

30.000 

5,000 

12.000 

195,000 

554100 

13.000 

8,000 

2,000 

15,000 

25,000 

23,000 

ftjaoo 

4J0OO 

5,000 

12,000 

6,000 

41S.00O 


The  term  of  the  inomissoiy  notes  will 
be  determined  by  Columbia  and  will 
approximate  that  of  Columbia's  last 


Columbia  proposes  to  make  short- 
term  borrowings  in  an  aggregate 
principal  amoimt  of  up  to  $525  million  at 
any  one  time  outstanding  through  1989. 
In  (Hder  to  issue  and  sell  sudi  amotmt  of 
short-term  notes,  Columbia  requests, 
pursuant  to  section  6(b)  of  the  Act  an 
increase  in  the  section  6(b)  exemption 
frcMD  the  requirements  of  section  6(a)  to 
a  limitation  of  30%  of  the  principal 
amount  and  par  value  of  Columbia's 
outstanding  securities.  Columbia 
proposes  to  issue  and  sell  short-term 
notes  to  banks  under  its  bank  credit 
lines  and  to  dealers  in  commercial 
paper.  Columbia  requests  that  its 
proposed  sale  of  commercial  paper  be 
excepted  from  the  competitive  bidding 
requirements  of  Rule  50.  pursuant  to 
Rule  50(a)(5). 

Eastern  Ellison  Company,  et  aL  (70- 
7438) 

Eastern  Edison  Company  ("Eastern 
Edison"),  110  Mulberry  Street,  Brockton. 
Massachusetts  02403.  Montaup  Electric 
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Company  ("Montaup"),  P.O.  Box  2333. 
Boston.  Massachusetts  0217.  Blackstone 
Valley  Electric  Company  ("Blackstone"). 
Washington  Highway.  P.O.  Box  1111. 
Lincoln.  Rhode  Island  02865.  and  EUA 
Service  Corporation  ("EUA  Service"). 
P.O.  Box  2333.  Boston,  Massachusetts 
02107.  (collectively,  "Companies"), 
subsidiaries  of  Eastern  Utilities  i 

Associates,  a  registered  holding 
company,  have  filed  a  declaration 
pursuant  to  sections  6  and  7  of  the  Act. 
The  Companies  propose  to  issue  and 
sell  short-term  notes  to  banks,  from  time 
to  time  during  the  period  from  December 
28. 1987.  to  December  27. 1988.  in 
aggregate  amounts  outstanding  at  any 
one  time  not  to  exceed  $50  million  for 
Eastern  Edison,  $40  million  for  Montaup, 
$12  million  for  Blackstone  and  $3  million 
for  EUA  Service. 

Each  note  will  be  dated  the  date  of 
issuance  and  will  mature  no  later  than 
September  30. 1989.  Some  notes  will 
bear  interest  at  a  floating  prime  rate, 
have  maximum  maturities  of  nine 
months,  and  be  prepayable  at  any  time 
without  premium.  Other  notes  will  bear 
interest  at  available  money  market 
rates,  in  all  cases  less  than  the  prime 
rate  at  the  time  of  issuance,  will  have 
maximum  maturities  of  nine  months, 
and  will  not  be  prepayable. 

MSU  Systmn  Services,  Inc;  Middle 
South  Utilities.  In&  (70-7462) 

Middle  South  Utilities.  Inc.  ("MSU").  a 
registered  holding  company,  and  its 
wholly  owned  subsidiary  service 
company,  MSU  System  Services.  Inc. 
("Services"),  225  Baronne  Street,  New 
Orleans.  Louisiana  70112,  have  filed  an 
application-declaration  pursuant  to 
sections  6(a).  7.  9(a).  10. 12(b)  and  12(f) 
of  the  Act  and  Rule  45  thereunder. 

By  order  dated  March  25. 1985  (HCAR 
No.  23680),  Services  was  authorized  to 
borrow  and  reborrow  from  MSU  from 
time  to  time  through  December  31. 1987 
an  aggregate  principal  amount  of  up  to 
$30  million  at  any  one  time  outstanding. 
Services  now  requests  authorization 
through  December  31, 1989  to  continue 
such  unsecured  borrowings  in  an 
aggregate  amount  of  up  $30  million  at 
any  one  time  outstanding,  pursuant  to  a 
new  loan  agreement  ("Loan 
Agreement")  with  MSU.  These 
borrowings  will  be  in  addition  to 
Services'  borrowings  from  time  to  time 
through  the  MSU  System  Money  Pool 
("Money  Pool"),  as  authorized  by  order 
of  the  Commission  dated  December  17. 
1986  (HCAR  No.  24266):  provided. 
however,  that  (i)  the  aggregate  principal 
amount  of  borrowings  by  Services 
outstanding  at  any  one  time,  pursuant  to 


the  Loan  Agreement,  through  the  Money 
Pool  and  •trough  such  other  borrowing 
arrangements  as  may  hereafter  be 
entered  into  by  Services  pursuant  to 
authorization  of  the  Commission,  shall 
not  exceed  $30  million,  and  (ii)  the 
aggregate  principal  amount  of 
borrowings  by  Services  outstanding  at 
any  one  time  through  the  Money  Pool 
shall  not  exceed  an  amount  equal  to  the 
aggregate  unused  portion  of  the  line(s) 
of  credit  then  available  to  Services 
pursuant  to  the  Loan  Agreement  and/or, 
such  other  borrowing  arrangements  as 
may  hereafter  be  entered  into  by 
Services. 

Subject  to  further  authorization  by  the 
Commission,  Services  also  proposes  to 
negotiate  external  borrowing 
arrangements  with  one  or  more  banks 
for  an  aggregate  principal  amount  of  up 
to  $30  million  at  any  time  outstanding. 
The  commitment(s)  of  any  such  bank(s) 
would  reduce  correspondingly  MSU's 
commitment  to  Services  under  the  Loan 
Agreement  MSU  requests  authorization 
to  guarantee  Services'  obligations  to 
such  bank(s). 

Central  Power  and  Light  Company  (70-  ■ 

7472) 

Central  Power  and  Light  Company 
("CP&L").  120  North  Chaparral  Street. 
Corpus  Chirsti,  Texas  78401,  a  wholly 
owned  electric  utility  subsidiary  of 
Central  and  South  West  Corporation,  a 
registered  holding  company,  has  filed  a 
declaration  pursuant  to  section  6(a)  and 
7  of  the  Act  and  Rule  50(a)(5) 
thereunder. 

CP&L  proposes  to  issue  and  sell  prior 
to  December  31, 1988.  up  to  1.000.000 
shares  of  auction  rate  preferred  stock. 
par  value  $100  per  share  ("Auction 
Preferred"),  in  one  or  more  series.  The 
Auction  Preferred  is  a  type  of  adjustable 
rate  preferred  stock,  the  dividend  on 
which  is  established  by  an  auction 
process.  CP&L  requests  an  exemption 
from  the  competitive  bidding 
requirements  of  Rule  50,  pursuant  to 
Rule  50(a)(5).  and  seeks  preliminary 
authorization  to  enter  into  a  negotiated 
underwriting  agreement  for  the  issuance 
and  sale  of  the  Auction  Preferred.  CP&L 
may  do  so. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz. 

Secretary. 

[re  Doc.  87-27328  Filed  11-25-87;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  CM-a/1134] 

Secretary  of  State's  Advisory 
Committee  on  Private  International 
Law,  Study  Group  on  the  Lial>ility  of 
Operators  of  Transport  Terminals; 
Meeting 

There  will  be  a  meeting  of  the  subject 
Study  Group  at  10  a.m.  to  4  p.m.  on 
Friday  December  11, 1987  in  Room  10238 
of  the  Department  of  Transportation 
building.  7th  and  D  Streets.  South  West. 
Washington.  DC.  Members  of  the 
general  public  may  attend  up  to  the 
capacity  of  the  meeting  room  and 
participate  in  the  discussion  subject  to 
instructions  of  the  Chairman. 

The  meeting  agenda  will  include  a 
review  of  the  progress  of  the  United 
Nations  Commission  on  International 
Trade  Law  (UNICTRAL)  Working  Group 
on  International  Trade  Practices  in 
developing  uniform  rules  on  the  liability 
of  operators  of  transport  terminals.  The 
main  issues  to  be  addressed  by  the 
Study  Group  are  those  that  will  be 
considered  at  the  January  1988  session 
of  the  UNCITRAL  Working  Group. 

These  issues  are:  Whether  the  uniform 
rules  should  be  in  the  form  of  model 
legislation  or  a  new  international 
convention;  whether  the  rules  should 
apply  only  to  those  operators  which 
undertake  to  be  under  the  rules  and 
which  are  recognized  as  terminal 
operators;  whether  stevedores  should  be 
excluded  from  the  application  of  the 
uniform  rules;  what  should  be  the 
regime  governing  the  terminal  operators' 
liability;  what  should  be  the  limits  on 
liability  of  the  terminal  operator  to 
what  extent  should  serx'ants  and  agents 
be  entitled  to  limit  liability;  to  what 
extent  should  servants  and  agents  lose 
their  rights  to  limit  liability;  should  the 
terminal  operator  have  the  right  to 
recover  damages  from  shippers  for 
improperly  packaged  dangerous  goods; 
should  the  terminal  operator  be  required 
to  give  special  notice  to  owners  of 
containers  that  containers  may  be  sold 
to  satisfy  charges  against  the  goods; 
how  should  liability  limits  be  adjusted 
for  inflation;  should  the  uniform  rules 
define  the  form  of  notice  required  under 
the  rules:  and  what  form  of 
documentation,  if  any.  should  be 
provided  by  terminal  operators  to  their 
customers.  The  latest  draft  of  the 
uniform  rules  will  be  discussed. 

Entry  to  the  Department  of 
Transportation  building  is  controlled.  As 
entry  will  be  facilitated  by  advance 
arrangement,  members  of  the  general 


public  planning  to  attend  should,  prior 
to  December  9th,  notify  the  Office  of  the 
Assistant  Legal  Adviser  for  Private 
International  Law.  Department  of  State. 
Washington.  DC  20520  (telephone:  (202) 
653-9853—  of  their  name,  affiliation, 
address  and  telephone  number. 
Peter  H.  Pfund. 

Assistant  Legal  Adviser  for  Private 
International  Law  and  Vice-Chairman. 
Secretary  of  State 's  Advisory  Committee  on 
Private  International  Low. 
(re  Doc.  87-27240  Filed  11-25-87;  8:45  amj 
BILUNO  COOE  471O-0*-« 


DEPARTMENT  OF  TRANSPORTA'nON 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Contra  Costa  and  Solano  Counties,  CA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Contra  Costa  and  Solano  Counties. 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

D.L.  Eyres.  District  Engineer.  Federal 
Highway  Administration,  P.O.  Box  1915, 
Sacramento,  California  95809. 
Telephone:  (916)  551-1314. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA.  in  cooperation  with  Caltrans 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
construct  a  new  toll  bridge  across  the 
Carquinez  Straits  parallel  to  the  existing 
Benicia-Martinez  Bridge.  This  proposal 
also  includes  modification  of  the 
interchanges  at  I-680/I-780. 1-680/I-80. 
I-780/I-80.  and  at  intermediate 
interchanges  on  1-680  and  1-780; 
relocation  of  the  toll  plaza  facility  and 
administration  building;  widening  of  I- 
680  from  just  north  of  the  1-680/ Rte  4 
Interchange  in  Contra  Costa  County  to 
I-IO  in  Solano  County,  and  widening  of 
1-780  from  the  I-680/I-780  Interchange 
to  1-80  in  Solano  County. 

The  purpose  of  the  additional  bridge 
and  roadway  widening  is  to  relieve 
existing  and  future  congestion.  It  is 
requested  that  agencies  which  may  have 
knowledge  about  historic  resources 
potentially  ejected  by  the  proposal,  or 
who  are  interested  in  the  effects  of  the 
project  on  historic  properties,  present 
their  views  at  this  time. 

The  EIS  will  discuss  the  no  project 
alternative  and  two  alternative 
locations  for  the  new  parallel  bridge 
involving  construction  of  the  proposed 


structure  on  the  eastern  and  western 
sides  of  the  existing  bridge. 

The  proposed  scoping  process 
includes  the  distribution  of  the  Notice  of 
Preparation  to  each  responsible  and 
trustee  agency  pursuant  to  the 
California  Environmetal  Quality  Act, 
publication  of  the  Notice  of  Intent  in  the 
Federal  Register  and  a  scoping  meeting 
to  be  held  in  December  of  this  year.  The 
time  and  place  of  the  scoping  meeting 
will  be  advertised  in  advance  in  local 
newspapers.  It  is  anticipated  that  this 
highway  project  will  apply  the  FHWA 
one-stop  environmental  process. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction.  The  Regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  Programs  and  activities  apply  to  this 
program.) 

Issued  on:  November  20, 1987. 
D.L  Eyres, 

District  Engineer,  Sacramento.  California. 
(FR  Doc.  87-27296  Filed  11-25-87;  8:45  am] 

BILLINO  COOE  4»10-22-M 

Environmental  impact  Statement; 
Fairfield  and  New  Haven  Counties,  CT 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  proposed  transportation 
improvements  in  Farifield  and  New 
Haven  Counties,  Connecticut. 
FOR  FURTHER  INFORMATION  CONTACT: 
James ).  Barakos.  Division 
Administrator.  Federal  Highway 
Administration,  Abraham  A.  Ribicoff 
Federal  Building,  450  Main  Street. 
Hartford.  Connecticut  06103  (203)  240- 
3705;  or  Edgar  T.  Hurie.  Director  of 
Environmental  Planning,  Connecticut 
Department  of  Transportation.  24 
Wolcott  Hill  Road,  Wethersfield, 
Connecticut  06109  (203)  566-5704 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  Connecticut 
Department  of  Transportation 
(Department)  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  identify  and  analyze  the  actions 
needed  to  address  transportation  needs 
in  the  Southern  Connecticut 


Transportation  Corridor  from  New 
Haven  west  to  Greenwich.  The 
Department  has  recently  completed  a 
two  year  multi-phase  study  which 
defined  existing  conditions,  projected 
year  2010  conditions  and  the  strategies 
necessary  to  accommodate  the  future 
travel  demand  in  the  corridor.  Interstate 
95  (195)  would  require  up  to  three 
additional  lanes  in  each  direction  and 
Route  15  would  require  up  to  two 
additional  lanes  in  each  direction,  for  a 
total  of  ten  new  lanes  in  the  corridor  to 
accommodate  the  future  travel  demand. 
The  New  Haven  Rail  Line  Commuter 
Service  would  require  an  additional 
thirty  passenger  cars  and  2700  parking 
spaces. 

In  order  to  reduce  the  need  for  the 
additional  lanes,  initial  combined 
strategies  including  rideshare/rail/ 
highway  expansion  actions  have  been 
developed.  Alternatives  under 
consideration  for  the  Draft  EIS.  at  this 
time,  include  but  are  not  limited  to  the   . 
No  Build  and  a  variety  of  highway 
expansion  actions  each  in  combination 
with  a  package  of  rideshare  and  rail 
strategies. 

Scoping  meetings  will  be  held  before 
the  end  of  the  year  in  each  of  the 
planning  regions  (South  Central.  Greater 
Bridgeport  and  South  Western),  to 
solicit  public  input  into  feasible 
alternatives  for  detailed  studies.  A 
scoping  letter  will  be  distributed  in  the 
next  few  weeks,  in  which  the 
Cooperating  Agency  requests  will  be 
made.  The  agencies  expected  to  be 
asked  to  be  Cooperating  Agencies  are 
the  US  Coast  Guard,  US  Environmental 
Protection  Agency.  US  Department  of 
the  Interior  (Fish  and  Wildlife  Service 
and  National  Marine  Fisheries),  US 
Army  Corps  of  Engineers.  Connecticut 
State  Historic  Preservation  Office.  In 
addition  appropriate  Federal,  state,  and 
local  agencies  will  be  requested  to 
submit  comments.  Any  reviewer 
interested  in  submitting  comments  or 
questions  should  contact  the  FHWA  or 
the  Department  at  the  addresses 
provided  above. 
James ).  Barakos, 
Division  Administrator,  Hartford. 
|FR  Doc.  87-27297  Filed  11-25-87:  8:45  am) 

BILLING  CODE  4«10-23-M 


Environmental  Impact  Statement; 
Wicomico  County,  MD 

agency:  Federal  Highway 
Administration  (FHWA)  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  is  b«in>; 
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prepared  for  a  proposed  addition  to  the 
Salisbury  Bypass  on  the  north  side  of 
thedty. 

FOR  FURTHOI  mFOfOiATION  CONTACT: 

Mr.  Edward  A.  Terry,  Jr.,  Field 
Operations  Engineer.  Federal  Highway 
Administration,  The  Rotunda,  Suite  220. 
711  W.  40th  Street,  Baltimore.  Maryland 
21211.  telephone  301/962-4010.  and/or 
Mr.  Louis  Ege.  Jr.,  Deputy  Director, 
Project  Development  Division,  Maryland 
State  Highway  Administration,  707 
North  Calvert  Street,  Room  3ia 
Baltimore,  Maryland  21202,  telephone 
301/335-1130. 

tUPfLSMENTARV  INFORMATION:  The 
FHWA,  cooperation  with  the  Maryland 
State  Highway  Administration,  is 
preparing  an  environmental  impact 
statement  to  develop  an  acceptable 
alternate  to  construct  a  four-lane  access 
controlled  freeway  linking  U.S.  Route  50 
on  the  east  side  of  Salisbury  with 
previously  constructed  portions  of  the 
Bypass  on  the  north  side  of  the  city. 

U.S.  Route  50  is  a  primary  highway 
which  serves  as  the  major  east-west 
route  through  the  city  of  Salisbury  and 
also  functions  as  the  primary  route 
between  the  Baltimore-Washington  area 
and  ocean  resorts.  Since  Salisbury  is  the 
fastest  growing  metropolitan  area  on  the 
eastern  shore,  local  trafRc  using  U.S. 
Route  50  is  expected  to  increase.  This 
increase  in  traffic  will  only  add  to  traffic 
congestion  within  Salisbury. 

Alternate  2  proposes  to  relocate  U.S. 
Route  50  to  bypass  Salisbury  to  the 
north.  It  would  diverge  from  U.S.  Route 
50  via  a  directional  interchange  just  east 
of  Rockawalkin  Road.  It  then  proceeds 
in  a  northeasterly  direction  passing 
under  White  Lowe  Road,  West  Road. 
Log  Cabin  Road,  Jersey  Road,  and 
continuing  north  of  Bennett  Airport.  A 
frontage  road  to  provide  access  to 
properties  north  of  the  new  alignment  is 
proposed  between  White  Lowe  Road 
and  U.S.  Route  at  Rockawalkin  Road.  A 
frontage  road  is  also  proposed  on  the 
south  of  U.S.  Route  50  from  White  Lowe 
Road  westward  for  approximately  one 
quarter  mile.  A  partial  diamond 
interchange  is  proposed  at  White  Lowe 
Road  and  a  full  diamond  interchange  is 
proposed  at  West  Road.  An  optional  full 
diamond  interchange  is  under 
consideration  at  New  Jersey  Road.  Near 
Connelly  Mill  Branch,  the  alignment 
turns  southeastery  and  crosses  over 
Conrail  and  U.S.  Route  13  where  a  full 
interchange  is  proposed.  The 
interchange  with  U.S.  Route  13  would  be 
approximately  1 V*  miles  north  of  the 
existing  interchange  between  U.S.  13 
and  the  previously  completed  portion  of 
the  Bypass.  The  alignment  then  turns 
south  and  passes  under  Zion  Road 


before  coveraging  with  the  existing 
Bypass  in  the  vicinity  of  Morris  Leonard  . 
Road. 

Alternate  4  begins  on  U.S.  Route  50 
just  west  of  Naylor  Mill  Road  with  a 
directional  interchange.  A  frontage  road 
would  be  constructed  on  each  side  of 
U.S.  50.  The  alignment  leaves  U.S.  Route 
50  curving  northeasterly  passing  under 
relocated  westbound  U.S.  Route  50, 
Naylor  Mill  Road,  West  Road  and  Jersey 
Road.  A  partial  diamond  interchange  is 
proposed  at  Naylor  Mill  Road  and  an 
optional  full  diamond  interchange  is 
under  consideration  at  Jersey  Road. 
Continuing  east,  the  alignment  crosses 
over  the  Wicomico  River  and  its 
associated  floodplain  and  Scenic  Drive 
on  one  structure.  Bridges  will  also  be 
provided  at  Goddard  and  Armstrong 
Parkways  and  Conrail,  Northwood 
Drive.  West  Zion  Road,  and  U.S.  Route 
13  and  its  existing  ramp.  The  alignment 
then  ties  into  existing  Bypass.  All 
movements  will  be  provided  with  U.S. 
Route  13. 

Impacts  of  concern  are  the  number  of 
possible  residential  relocations. 
particularly  minority  relocations,  and 
business  relocations  associated  with 
Alternate  4.  and  impacts  to  the  natural 
environment  associated  with  Alternate 
2. 

A  public  meeting  to  discuss  the 
preliminary  alternates  has  been  held.  A 
public  hearing  will  be  held  after 
circulation  of  the  DEIS.  A  pubic  notice 
will  give  the  time  and  place  of  the  public 
hearing,  and  individual  notices  will  be 
sent  to  those  agencies,  groups,  and 
individuals  on  the  mailing  list.  The  DEIS 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  To  ensure  that  the  full  range  of 
issues  relating  to  this  proposal  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nuinl)er  20.025,  Highway  Research, 
Planning  and  Construction.  The  provisions  of 
Executive  Order  12372  regarding  State  and 
local  review  of  Federal  and  Federally 
assisted  programs  and  projects  apply  to  this 
program) 
Emil  Elinsky. 

Division  Administrator.  Baltimore,  Maryland. 
[FR  Doc.  87-27242  Filed  tl-2S-87;  8:45  am) 

WLLWiO  COOe  4«1»-22-W 


Environmental  Impact  Statement;  Hays 
and  Caldwell  Counties,  TX 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  Intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
enviroiunental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Hays  and  Caldwell  Counties,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gamaliel  E.  Olvera,  District  Engineer. 
Federal  Highway  Administration,  826 
Federal  Office  Building,  Austin,  Texas 
78701,  Telephone:  (512)  482-5966. 

SUPFtEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Texas 
State  Department  of  Highways  and 
Public  Transportation  (SDHFT).  intends 
to  prepare  an  enviroimiental  impact 
statement  (EIS)  on  a  proposal  to 
construct  a  loop  around  the  City  of  San 
Marcos.  The  proposed  San  Marcos 
Outer  Loop,  which  has  been  officially 
designated  as  Farm-to-Market  (FM)  110. 
will  completely  circle  the  City  of  San 
Marcos.  The  proposed  project  length  is 
approximately  24  miles. 

Initially.  FM  110  will  be  constructed 
as  a  two-lane  farm-to-market  road. 
During  this  phase  the  roadway  will 
consist  of  two  12-foot  travel  lanes  with 
10-foot  paved  shoulders.  The  overall 
roadway  width  will  be  44-feet.  As 
increasing  traffic  warrants,  the  roadway 
will  be  upgraded  to  a  four-lane  divided 
highway.  This  will  be  accomplished  by 
constructing  two  additional  travel  lanes 
parallel  to  the  two-lane  (initial) 
roadway.  When  complete  the  ultimate 
facility  will  consist  of  two  12-foot  travel 
lanes  in  each  direction.  Directions  of 
travel  wrill  be  separated  by  a  76-foot 
depressed  median.  In  addition.  4-foot 
inside  and  10-foot  outside  paved 
shoulders  will  be  constructed.  Each 
direction  of  travel  will  have  a  pavement 
width  of  38-feet.  The  overall  roadway 
width,  including  median,  will  be  144- 
feet.  Included  in  the  proposed  project 
are  grade  separated  interchanges  at  IH 
35  (north  and  south  of  San  Marcos),  SH 
123,  SH  80,  SH  21,  FM  2439.  RM  12, 
Camp  Gary  Road.  Post  Road,  all 
crossings  of  the  Union  Pacific  and 
Missouri-Kansas-Texas  Railroads,  and 
possibly  FM  621.  Limekiln  Road.  Hilliard 
Road,  and  Redwood  Road.  It  is 
anticipated  that  some  of  these  crossings 
will  be  constructed  at  grade  initially  and 
separated  during  construction  of  the 
ultimate  facility.  Bridge  structures  will 
span  the  San  Marcos  and  Blanco  Rivers. 

A  review  of  population  and  traffic 
growth  rates  for  San  Marcos  and  Hays 
county  indicates  that  improvements  to 
the  area  roadway  network  are  not 
keeping  pace  with  population  growth. 
The  proposed  project  is  needed  to  add 
required  capacity  to  the  highway 

system. 
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At  least  seven  alternatives  will  be 
considered  for  this  proposed  action. 
They  include  six  possible  route  options 
and  a  no-build  alternative. 

There  are  currently  no  plans  to  hold  a 
formal  scoping  meeting  for  the  proposed 
project.  A  public  meeting  will  be  held  in 
January  of  1988.  In  addition,  a  public 
hearing  will  be  held.  Public  notices  will 
be  given  of  the  time  and  place  of  the 
meeting  and  hearing.  The  Preliminary 
Environmental  Assessment  is  available 
for  review  by  the  public  or  any 
interested  party.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Research.  Planning,  and 
Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Issued  on:  November  17. 1987. 
Gamaliel  E.  Olvera, 
District  Engineer,  Austin,  Texas, 
[PR  Doc  87-27241  Filed  11-25-87;  8:45  am] 
BIUNM  COM  4«1«-22-«l 


National  Highway  Traffic  Safety 
Administration 

Public  Meeting;  Rescheduling 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 
action:  Notice  of  reschedule  of  place 
and  time  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
change  of  place  and  time  of  a  public 
meeting  (originally  announced  at  52  FR 
39764.  October  23, 1987)  at  which 
NHTSA  will  answer  questions  from  the 
public  and  the  automobile  industry 
regarding  the  agency's  rulemaking, 
research  and  enforcement  programs. 
The  public  meeting,  to  be  held  Thursday, 
December  3, 1987,  will  be  moved  from 
Ann  Arbor,  Michigan  to  Washington, 
DC.  The  meeting  will  begin  at  10:30  a.m., 
instead  of  the  previously  scheduled 
10:00  a.m.,  and  will  be  held  in  the 
Federal  Aviation  Administration's 
Auditorium,  Building  FOB-IOA.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591. 


Issued  on  November  24. 1987. 
Barry  Felrioe. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  87-27379  11-24-87;  11K)6  am) 
(MLUNO  COCE  4t10-5»-M 


DEPARTMENT  OF  THE  TREASURY 
Office  Of  the  Secretary 

(Supptemwit  to  Department  Circular;  Public 
Debt  Series  No.  33-87] 

Treasury  Notes,  Series  AF-1989 

Washington.  November  19. 1987. 

The  Secretary  announced  on 
November  18, 1987.  that  the  interest  rate 
on  the  notes  designated  Series  AF-1989, 
described  in  Department  Circular — 
Public  Debt  Series— No.  33-87  dated 
November  13. 1987,  will  be  7%  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  7%  percent  per  anniun. 
Gerald  Muiphy. 
Fiscal  Assistant  Secretary. 
[FR  Doc.  87-27212  Filed  11-25-87;  8:45  am] 
BIUINO  COOe  Mie-40-M 


UNITED  STATES  INFORMATION 
AGENCY 

Grants  Competition;  Youth  Exchange 
Projects 

Purpose 

To  identify  and  provide  partial 
support  for  a  limited  number  of 
excellent  youth  exchange  projects. 
Grant  awards  will  generally  not  exceed 
$50,000. 

As  part  of  this  competition  a  few 
$10,000  grants  will  be  made  available  to 
"commimify  coalitions"  (local  networks 
of  volunteers)  for  partial  scholarships 
for  youth  exchange  programs.  Coalitions 
receiving  these  grants  must  match  the 
funds,  thereby  providing  a  total  of 
$20,000  for  scholarships. 

All  USIA-sponsored  exchange 
programs  have  as  their  principal 
objective  mutual  understanding. 

Program  Content 

Programs  should  be  for  a  minimum 
four-week  stay.  Age  groups  should  be  in 
the  range  of  15-19  years  or  20-25  years. 
Organizations  may  request  grant 
support  to  expand  or  experiment  with 
new  program  models.  USIA  has  a 
special  interest  in  programs  that  develop 
youth  leadership  skills,  those  that 
stimulate  international  studies  and 
career  goals,  and  projects  with  a 
thematic  focus. 


Eligibility 

Academic,  cultural,  not-for-profit, 
youth  exchange  and  youth-serving 
organizations. 

Criteria  forjudging  Proposals 

The  following  criteria  will  be  used  by 
USIA  to  judge  proposals: 

— Quality  of  the  project  activities 
proposed,  including  orientation 

— Selection  of  participants — USIA  will 
examine  the  process  for  selecting 
participants  in  the  interest  of 
identifying  mature,  well-motivated, 
adaptable  youth  who  are 
representative  of  their  countries  and 
will  contribute  to  the  goal  of  mutual 
education.  Organizations  are 
encouraged  to  include  disadvantaged, 
disabled  and  minorify  youth  in 
exchanges 

— Cost  effectiveness — Greatest  return 
for  each  federal  dollar  invested; 
reasonable  per  capita  cost  in  relation 
to  other  proposals  submitted 

— Cost  Sharing — Financial  and  in-kind 
support  from  participating 
organizations,  schools,  communify 
funding  sources  and  parents 

— Organization's  qualifications — ^Based 
both  on  past  track  record  and  on 
USIA's  judgment  of  the  organization's 
ability  to  manage  the  proposed 
subject  and  achieve  the  stated 
objectives  within  the  time  frame 
indicated 

— Potential  impact  of  the  project — ^Likely 
outcome  of  die  project  and  its  effect 
on  the  communify,  school  or 
institution 

— Relevance  of  project  goals  to  USIA 
interests,  as  determined  by  the  Youth 
Exchange  Staff  in  conjunction  with 
USIA  Area  offices  and  other  elements. 

— Geographic  balance  of  grants  and 
activities 

Ineligible  Activities 

— Sports  exchanges 
— Research  studies 
— Study  for  post-secondary  academic 

credit  or  degree  programs. 
— Performing  arts  tours 
— ^Any  project  designed  to  lobby  elected 

officials,  to  promote  poHtically 

partisan  views,  or  whose  aim  is  to 

promote  religious  activities 

Reviev  Process 

Proposals  (original  and  12  copies) 
must  be  received  in  USIA  no  later  than 
January  8, 1988.  Initial  review  for 
eligibility  and  completeness  will 
conclude  January  31.  Formal  panel 
review  and  final  determination  of 
awards  should  be  completed  by  March 
31. 
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Proposal  Format 

Organizations  must  use  "Guidelines 
for  Proposals,"  which  may  be  obtained 
by  writing  to:  Youth  Exchange  Staff. 
United  States  Information  Agency,  301 
4th  St.  SW.  Rm.  357.  Washington,  DC 
20547. 

For  additional  information  please 
write  or  telephone  (202)  485-7299. 

Dated:  November  13, 1987. 
Charles  N.  Canes  tro. 
Federal  Register  Liaison. 
|FR  Doc.  «7-Z72m  Filed  11-25-87;  8:45  a^| 

BtLUNGCOOC  tZaO-OI-M 


45429 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  tfie  Sunstvne 
Act"   (Pub.   L.   94-409)   5   U.S.C.  552b(e)(3). 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  10:00  a.m..  Wednesday, 
December  2, 1987. 

LOCATION:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue. 
Bethesda.  MD. 

status:  Closed  to  the  Public. 
MATTERS  TO  BE  CONSIDERED: 

/.  Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  a 
Compliance  Status  Report. 

.:'.  Enforrement  Matter  OS»  4057 

The  staff  will  brief  the  Commission  on 
Enforcement  Matter  OS«  4057. 

3.  Enforcement  Matter  OS»  3270 

The  staff  will  brief  the  Commission  on 
Enforcement  Matter  OS#  3270. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sheldon  D.  Butts.  Office 
of  the  Secretary.  5401  Westbard  Ave.. 
Bethesda.  Md.  20207.  301-492-6800. 
Sheldon  D.  Butts. 
Deputy  Secretary. 
November  23, 1987. 

|FR  Doc.  87-27345  Filed  11-24-87;  10:42  am] 

BILLING  CODE  S355-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  Thursday.  December  3. 
1987. 

location:  Room  556,  Westwood 
Towers.  5401  Westbard  Avenue. 
Bethesda.  MD. 

STATUS: 

MATTERS  TO  BE  CONSIDERED: 

Open  to  the  Public 

7.  Audio-Visual  Carts  Petition  CP86-1 

The  staff  will  brief  the  Commission  on  a 
petition  to  initiate  rule  making  to  address  a 
tip-over  hazard  associated  with  television 
and  audio-visual  carts  used  in  schools  and 
other  institutions. 

2.  Pool  Safety— Status  Report 

The  staff  will  brief  the  Commission  on 
Fiscal  Year  1987  activities  of  the  pool  safety 
project. 


Closed  to  the  Public 

3.  Enforcement  Matter  OS»  4l0.i 

The  staff  will  brief  the  Commission  on 
Enforcement  Matter  OS*  4105. 

4.  Enforcement  Matter  OS9  4W5 

The  staff  will  brief  the  Commission  on 
Enforcement  Matter  OS^  460.5. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave.. 
Bethesda,  Md.  20207,  301-492-6800. 
Sheldon  D.  ButU. 
Deputy  Secretary. 
November  23, 1987. 

[FR  Doc.  87-27346  11-24-87;  10:42  am) 

BILUNG  CODE  635S-ei-«l 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  Tuesday,  December  8. 
1987.  9:30  a.m.  (eastern  time). 

PLACE:  Clarence  M.  Mitchell,  Jr., 
Conference  Room,  No.  200-C  on  the 
Second  Floor  of  the  Columbia  Plaza 
Office  Building,  2401  E  Street,  NW.. 
Washington,  DC  20507. 

STATUS:  Part  of  the  meeting  will  be  open 
to  the  public  and  part  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Announcement  of  Notation  Vole(s) 

2.  A  Report  on  Commission  Operations 

(Optional) 

3.  Proposed  Section  602,  Evidence,  Volume  II 

of  the  EEOC  Compliance  Manual 

4.  Recommendation  for  Certification — 

Louisville  and  Jefferson  County  Human 
Relations  Commission 

5.  Proposed  Contract  for  Expert  Services  in 

Connection  with  a  Court  Case 

Closed  Session 

Litigation  Authorization:  General  Counsel 
Recommendations 
Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  Meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings). 

CONTACT  PERSON  FOR  MORE 
information:  Cynthia  C.  Matthews, 


Federal   Register 

Vol.  52.  No.  228 

Friday.  November  27.  1987 


Executive  Officer  (Acting)  on  (202)  l>34- 
6748. 

This  Noficf  Issued  November  23.  1987 

Cynthia  Clark  Matthews, 

E\ori!t!vi'  Officer (Aclingf.  Executive 
Soiri'tiiriol. 

|FR  Doc.  B7-274I4  Filed  11-24-87: 1:33  pm| 
BILLING  CODE  87SO-06-M 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  December  1. 
1987,  10:00  a.m. 

place:  999  E  Street,  NW.,  Washington. 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 

437g. 
Audits  conducted  pursuant  to  2  U.S.C.  437g, 

43tt(b),  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  aitecting  a  particular  employee. 
•  *  •  *  • 

DATE  AND  TIME:  Thursday,  December  3, 
1987. 10:00  a.m. 

place:  999  E  Street.  NW..  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Eligibility  Report  for  Candidates  to  Receive 

Presidential  Primary  Matching  Funds. 
Draft  Advisory  Opinion  1987-30 — Fred 

Bumell  on  behalf  of  Ripley  for  Senate 

Committee. 
Routine  Administrative  Matters: 

Reorganization  of  the  Office  of  the  General 

Counsel. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer. 

Telephone:  202-376-3155. 

Marjorie  W.  Emmons. 

Secretary  of  the  Commission. 

(FR  Doc.  87-27373  Filed  11-24-87;  10:44  am| 

BILLIMG  CODE  6715-01-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS: 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  52  FR  44274. 
November  18. 1987. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  11:00  a.m.,  Monday, 
November  23, 1987. 
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CHANGES  m  THE  MEETING:  One  of  the 
items  announced  for  inclusion  at  this! 
meeting  was  consideration  of  any  I 
agenda  items  carried  forward  from  a 
previous  meeting;  the  following  such  > 
closed  item(s)  was  added:  I 

Further  consideration  of  testimony  on 
banking  issues.  (This  item  was  originally 
announced  for  a  closed  meeting  on  November 
12. 1967.) 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Dale:  November  23. 1987. 
James  McAfee. 

Associate  Secretary-  of  the  Board. 
|FR  Doc.  87-27347  Filed  11-24-87;  10:43  am] 

BILUNG  COOE  6210-01-M  I 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

TIME  AND  DATE:  9:30  a.m..  Thursday 
December  3. 1987. 

PLACE:  Filene  Board  Room.  7th  Floor, 
1776  G  Street.  NW..  Washington.  DC 
20456.  (202)  357-1100. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 

Meeting. 

2.  Economic  Commentary. 

3.  Central  Liquidity  Facility  Report  and 

Review  of  CLF  Lending  Rate. 

4.  Insurance  Fund  Report. 

5.  Final  Rule:  Prohibited  Lending  Practices. 

6.  Regulatory  Review:  Section  701.5,  NCUA 

Rules  and  Regulations.  Other 
Applications. 

7.  Proposed  Rule:  Section  701.24.  NCUA  Rules 

and  Regulations,  Refund  of  Interest. 

RECESS:  10:45  a.m. 

TIME  AND  date:  11:00  a.m..  Thursday. 
December  3. 1987. 

PLACE:  Filene  Board  Room.  7th  Floor. 
1776  G  Street.  NW..  Washington.  DC 
20456.  (202)  357-1100. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 


2. 


Administrative  Actions  under  Sections  206 
and  208  of  the  Federal  Credit  Union  Act. 
Closed  pursuant  to  exemptions  (7).  (8). 
(9)(A)(ii).  and  (9)(B). 

3.  Requests  for  Exemption  from  Part  701.21 

{h)(2)(ii).  NCUA  Rules  and  Regulations. 
Closed  pursuant  to  exemptions  (8), 
(9)(AKii).  and  (9)(B). 

4.  Board  Briefings.  Closed  pursuant  to 

exemptions  (2)  and  (9)(b). 

FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker.  Secretary  of  the  Board,  telephone 
(202)  357-1100. 
Becky  Baker. 

Secretary  of  the  Board. 

[FR  Doc.  87-27428  Filed  11-24-67;  2:52  PM| 

BILUNG  COOE  7S3S-«1-M 


POSTAL  SERVICE 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Sunshine  Act  (5  USC 
552b).  hereby  gives  notice  that  it  intends 
to  hold  a  meeting  at  1:00  p.m.  on 
Monday.  December  7, 1987,  in 
Washington,  DC.  and  at  8:30  a.m.  on 
Tuesday.  December  8. 1987.  in  the 
Benjamin  Franklin  Room,  U.S.  Postal 
Service  Headquarters,  475  L'Enfant 
Plaza,  SW.,  Washington.  DC.  As 
indicated  in  the  following  paragraph,  the 
December  7  meeting  is  closed  to  the 
public.  The  December  8  meeting  is  open 
to  the  public.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should  be 
addressed  to  the  Secretary  of  the  Board. 
David  F.  Harris,  at  (202)  268-4800. 

The  Board  voted  in  accordance  with 
the  provisions  of  the  Government  in  the 
Sunshine  act  to  close  to  public 
observation  its  meeting  scheduled  for 
December  7, 1987,  to  consider  two  major 
capital  investment  projects.  (52  FR 
43965,  November  17. 1987.) 

Monday  Session 

December  7. 1987—1:00  p.m.  (Closed) 

1.  Capital  Investments: 

a.  Bar  Code  Sorters 

b.  Flat  Sorting  Machines. 


Tuesday  Session 

December  8, 1987—8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting. 

November  2-3, 1987. 

2.  Remarks  of  the  Postmaster  General. 

3.  Status  Report  on  CSRS/FERS. 

4.  FY  1989  Appropriations  Request — Final. 

5.  FY  1987  Financial  Statements. 

6.  Annual  Comprehensive  Statement  to 

Congress. 

7.  Chief  Inspectors  Report  on  Consumer 

Protection  (Pub.  L.  98-186). 

8.  Capital  Investment:  North  Suburban 

(Chicago).  IL 

9.  Tentative  Agenda  for  January  4-5, 1988. 

meeting  in  Washington.  DC. 
David  F.  Harris. 
Secretary. 
[FR  Doc.  87-27377  Filed  11-24-87;  11:01  am| 

BILUNG  COOE  7710-12-M 

STATE  JUSTICE  INSTITUTE 

TIME  AND  DATE: 

9:00  a.m.  to  5:00  p.m.,  December  6, 1987 
9:00  a.m.  to  5:00  p.m.,  December  7, 1987 
9.00  a.m.  to  3:00  p.m.,  December  8, 1987 

place:  The  Antlers  Hotel,  4  South 
Cascade,  Colorado  Springs,  Colorado. 
STATUS:  The  meeting  will  be  closed  from 
2:00  p.m.  until  5:00  p.m.  on  December  6 
to  discuss  matters  exempted  from  public 
discussion,  pursuant  to  5  U.S.C.  552b(c). 
MATTERS  TO  BE  CONSIDERED: 
Portions  Open  to  the  Public 

Consideration  of  Concept  Papers  submitted 
for  Fiscal  Year  1988  Institute  funding  and 
policy  development  for  FY  198a 

Portions  Closed  to  the  Public 

Discussion  of  internal  personnel  practices 
and  procedures. 

CONTACT  PERSON  FOR  MORE 

information:  David  I.  Tevelin, 

Executive  Director,  State  Justice 

Institute,  120  South  Fairfax  Street, 

Alexandria,  Virginia  22312,  (703)  684- 

6100. 

David  I.  Tevelin. 

Executive  Director. 

[FR  Doc.  87-27401  Filed  11-24-87: 12:53  pmj 

BILLING  COOE  M20-SC-M 
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Part  II 

Department  of 
Education 

34  CFR  Part  692 

State  Student  Incentive  Grant  Program; 

Final  Regulations 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  692 


State  Student  Incentive  Grant  Program 

AOCNCV:  Department  of  Education. 
action:  Final  regulations. 


:  The  Secretary  amends  the 
regulations  governing  the  State  Student 
Incentive  Grant  (SSIG)  program.  These 
amendments  are  needed  to  implement 
changes  made  by  the  Higher  Education 
Amendments  of  1988.  The  regulations 
provide  for  an  increase  in  the  maximum 
SSIG  award  and  clarify  the  new  formula 
under  whidi  SSIG  funds  are  allotted  to 
the  States. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  pubUcatioa  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  ad)Oumments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FUmrNER  MFORMATKNI  CONTACT 
Neil  C.  Nelson,  Chief,  State  Student 
Incentive  Grant  Program.  OfBce  of 
Student  Financial  Assistance,  Office  of 
Postsecondary  Education.  U.S. 
Department  of  Education  (Room  4018, 
ROB-3),  400  Maryland  Avenue,  SW., 
Washington.  DC  20202. 
SUFnEMBfTARV  MFORMATION:  On 
Thiusday,  June  18, 1987,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  for  the  SSIG  program  in  the 
Federal  Register.  52  FR  23260. 


Aoaljfsis  of  Comments  and  Ghangea 

In  response  to  the  Secretary's 
invitation  in  the  NPRM.  nine  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  to  the 
regulations  since  publication  of  the 
NPRM  follows.  Substantive  issues  are 
discussed  imder  the  section  of  the 
regulations  to  which  they  pertain. 

Section  602.1  What  is  the  State  Student 
Incentive  Grant  Program? 

Comment-  One  commenter  pointed  out 
that  the  statutory  name  for  the 
program's  work-study  component  is 
"campus-based  community  service  work 
learning  study  jobs"  and  wanted  toj 
know  if  the  use.  throughout  the 
regulations,  of  the  term  "community 
service-learning  job  program"  to 
describe  this  component  altered  the 
"campus-based"  requirement.  Further, 
the  commenter  suggested  that  the 
statutory  name  be  used  in  the 
regulations. 

Discussion:  The  requirement  that  the 
SSIG  job  program  be  campus-based  was 


not  intended  to  be  altered.  Section 
eez.30(bHll  provides  that  the  program 
must  be  administered  by  instituticms  of 
higher  education.  The  abbreviated  name 
for  the  program  was  proposed  for  ease 
of  reference. 

Changes:  The  regulations  now  refer,  in 
i  082.1,  to  the  full  name  of  the  wtuk- 
study  component  in  order  to  highlight  its 
various  aspects. 

Section  602.10  How  does  the  Secretary 
allot  funds  to  the  States? 

Comments:  Two  conunenters  vranted 
to  know  how  the  number  of  eligible 
students  in  each  State  will  be 
determined  in  S  6g2.10(a](l).  One 
commenter  was  concerned  that  the 
process  for  determining  eligible 
enrollments  for  the  various  States  may 
be  inconsistent  because  of  the  different 
types  of  institutions  participating  in 
their  respective  programs. 

Discussion:  The  States  will  inform  the 
Department  of  Education  (ED)  whidi 
institutions  of  higher  education  were 
eligible  to  participate  in  their  SSIG 
programs  in  the  most  recent  year  for 
which  satisfactory  enrollment  data  is 
available  as  determined  by  ED.  ED  will 
then  determine  the  number  of  students 
enrolled  in  these  institutions  in  that  year 
and  will  ensure  that  the  data  used  for 
the  various  types  of  institutions  are  as 
consistent  as  possible. 
Changes:  None. 

Comments:  One  commenter  asked  if 
the  allotment  of  program  funds  on  the 
basis  of  the  number  of  students  eligible 
to  participate  in  tbe  program,  radier 
than  the  total  State  higher  education 
enrollments  (the  method  of  allotting 
program  funds  prior  to  the  Higher 
Education  Amendments  of  1986),  would 
cause  students  to  be  excluded  from 
participation  or  would  increase 
participation. 

Discussion:  The  method  of  allotting 
program  funds  established  by  the 
Amendments  of  1986,  as  interpreted  in 
the  regulations,  provides  an  incentive  to 
States  to  increase  the  number  of 
institutions  that  are  eligible  to 
participate  in  their  SSIG  programs  and 
to  thereby  increase  the  enrollment  base 
upon  which  program  funds  are  allotted. 
If  some  States  do  broaden  their 
institutional  eligibility  requirements  to 
allow  additional  categories  of 
institutions  to  participate  in  their 
programs,  this  change  may  increase  the 
number  of  students  that  are  eligible  to 
apply  for  assistance  under  the  program 
in  those  States. 
Changes:  None. 

Comments:  One  commenter  pointed 
out  that,  according  to  the  statute, 
program  funds  are  to  be  allotted  on  the 
basis  of  eligible  students,  and  therefore 


proposed  S  602.10(b)  is  in  error  because 
it  is  based  on  the  enrollment  at 
institutions  that  are  eligible  to 
participate  in  the  program.  The 
commenter  suggested  that  the 
regulations  be  revised  so  that  the 
allotanent  formula  be  based  on  "the 
number  of  students  direcUy  eligible  for 
Bute  grants." 

JXacunioK  The  manner  of  allotting 
SSIG  fonds  suggested  by  the  commenter 
wodd  include  the  student  eligibility 
oritnia  of  S  692.40  (including  substantial 
financial  need)  as  well  as  any  additional 
State  criteria,  such  as  criteria  pertaining 
to  academic  merit  Such  an 
intatpretation  would  not  be 
administratively  feasible  because  of  the 
data  collection  difficulties. 

The  types  of  information  needed 
under  this  interpretation  are  not 
available  to  the  Department.  If  the 
information  were  to  be  provided  by  the 
States,  it  would  substantially  increase 
dieir  recordkeeping  and  reporting 
burden,  as  well  as  that  of  die 
institutions.  It  would  reqxure  all 
accredited  public  and  private  nonprofit 
institutions  of  higher  education,  as  well 
as  the  particiating  proprietary 
institution,  to  maintain  information  on 
the  financial  need,  citizenship  status, 
satisfactory  progress  status,  and 
selective  service  status  of  each  student 
counted  as  being  eligible  for  State 
allotment  purposes  (whether  or  not  the 
student  has  applied  for  SSIG 
assistance),  and  to  have  statements  on 
file  indicating  the  intent  of  these 
students  to  expend  any  assistance 
received  under  Tide  IV  of  the  Higher 
Education  Act  of  1965  as  amended 
(HEA)  solely  for  educational  purposes. 
The  defaidt  and  "grant  refund"  status 
(as  defined  in  the  Student  Assistance 
Gmeral  Provisions  in  34  CFR  e68.7(d)) 
of  all  enrolled  students  would  also  have 
to  be  maintained. 

Also,  the  suggested  manner  of 
allotting  program  funds  is  not  feasible 
because  of  the  variety  of  ways  in  which 
eligibility  is  determined  under  State 
programs.  Some  of  the  data,  such  as  that 
pertaining  to  the  substantial  financial 
need  criterion,  is  non-existent  and  could 
not  be  constructed,  given  current 
definitions  of  the  criterion  by  some 
States.  For  example,  those  States  that 
determine  whether  or  not  a  student  has 
substantial  financial  need  on  the  basis 
of  a  ranking  of  applicants  according  to 
need,  rather  than  a  specific  cut-off. 
would  have  no  pool  of  eligibles  that 
could  be  counted  for  allotment  purposes. 
Changes:  None. 

Comments:  One  conunenter  pointed 
out  that  a  State  may  have  several 
institutions  not  participating  in  its  SSIG 


program  because  those  institutions  have 
not  sought  eligibility,  even  though  some 
of  those  institutions  would  be  found  to 
be  eligible.  The  commenter  believed  that 
the  reference  in  this  section  to 
"attendance  at  an  institution  that  is 
eligible  to  participate  in  the  State's 
program"  is  discretionary  toward  States 
that  have  institutions  that  do  not  seek 
program  eligibility,  and  asked  that  the 
reference  be  changed  to  "attendance  at 
an  institution  that  is  permitted  to  seek 
eligibility  to  participate  in  the  State's 
program."  Another  commenter  pointed 
out  that  some  institutions  are  "eligible" 
according  to  State  eligibility  standards 
but  yet  choose  not  to  participate  in  the 
program.  He  asked  whether  or  not  the 
students  enrolled  at  these  non- 
participating  "eligible  institutions"  could 
be  counted  in  the  allotment  of  program 
funds. 

Discussion:  The  statute  does  not 
permit  students  fiom  ineligible 
institutions  to  be  counted  in  the 
allotment  of  program  funds  regardless  of 
the  reason  for  that  ineligibility.  If 
students  at  a  particular  institution  are 
not  eligible  to  apply  for  SSIG  assistance 
because  the  institution  is  not 
participating  in  the  program  that  year, 
those  students  cannot  be  counted.  It 
does  not  matter  whether  the  institution's 
non-participation  is  by  its  own  choice  or 
because  of  State  law  or  policy. 

Changes:  None. 

Section  692.21  What  requirements  must 
be  met  by  a  State  program? 

Comments:  One  commenter  believed 
that  S  692.21(e)  is  discriminatory 
because  an  institution's  participation 
can  be  barred  by  the  constitution  of  the 
State  in  which  it  is  located  or  by  a  State 
statute  that  was  enacted  before  October 
1, 197a 

Discussion:  The  provision  contained 
in  §  692.21(e)  is  statutory  and  cannot  be 
changed. 

Changes:  None. 

Comments:  Another  conunenter 
pointed  out  that  the  reference  in 
§  692.21(e)  to  "postsecondary  vocational 
institutions"  is  not  in  the  SSIG  program 
statute,  and  wanted  to  know  why  it  was 
added  to  the  regulations. 

Discussion:  Under  section  481(a)  of 
the  HEA,  a  postsecondary  vocational 
institution  is  an  eligible  institution  of 
higher  education  under  the  SSIG 
program  subject  to  the  exceptions 
specified  in  section  415C(b)(S)  of  the 
HEA.  This  type  of  institution  is 
specifically  cited  in  the  regulations  to 
clarify  the  meaning  of  the  program's 
institutional  eligibility  provisions. 

Changes:  None. 


Section  69230  How  does  a  State 
administer  its  community  service- 
learning  job  program? 

Comments:  One  conunenter  pointed 
out  that  S  692.30(b)(2)  does  not  include 
the  phrase  "in  the  public  interest." 
which  is  College  Work-Study  Program 
statutory  language  made  applicable  to 
the  new  work-study  component  of  SSIG 
by  section  415C(b)(3)(C)  of  the  HEA.  The 
commenter  wanted  to  know  what  effect 
this  omission  would  have  and  why  the 
phrase  was  omitted. 

Discussion:  The  phrase  was 
unintentionally  left  out  of  the  NPRM. 

Changes:  The  phrase  "in  work  in  the 
public  interest"  has  been  added  to 
§  692.30(b)(2). 

Comments:  Another  commenter 
expressed  concern  that  the  community 
service-learning  job  program's 
administrative  burden  be  kept  to  a 
minimum  and  cautioned  that  the 
requirement,  in  §  692.30(c](2],  relating 
'  the  job  to  the  student's  educational  or 
vocational  program  or  goals  could  be 
difficult  to  administer.  The  commenter 
also  noted  that  the  use  of  Census  Bureau 
poverty  criteria  in  defining  "low-income 
residents"  would  be  administratively 
burdensome. 

Discussion:  The  language  in 
§  692.30(c)(2)  is  statutory  and  cannot  be 
changed.  However,  the  definition  of 
"low-income  residents"  is  not 
specifically  required  by  the  program 
statute  and  has  been  broadened  to 
provide  administrative  flexibility. 

Changes:  Section  e92.30(e)  has  been 
revised  so  that  the  State  may  use  its 
own  definition  of  "low-income 
residents"  in  its  administration  of  the 
work-study  component. 

Comments:  One  commenter  pointed 
out  that  the  statutory  phrase  "formal  or 
informal"  had  been  left  out  of 
S  692.30(d)(1),  which  describes  the 
consultation  that  has  to  take  place 
between  the  institution  administering 
the  work-study  program  and  the 
communify. 

Discussion:  The  Secretary  agrees  that 
identification  of  the  work-study  jobs  can 
be  accompUshed  through  either  formal 
or  informal  consultation  with  local 
nonprofit,  governmental,  and 
community-based  organizations. 

Changes:  The  statutory  phrase 
"formal  and  informal"  has  been  added 
to  §  692.30(d)(1). 

In  addition  to  the  above  changes, 
§  692.40  has  been  revised  to  conform 
these  final  regulations  to  the  Student 
Assistance  General  Provisions 
regulations,  34  CFR  Part  668.  Section 
692.40  now  incorporates  the  student 
eligibility  provisions  common  to  all  Title 


IV  HEA  programs  by  cross-reference  to 
34  CFR  668.7. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Fart  692 

Education,  grant  program,  Education, 
state-adminstered,  Education,  student 
aid. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.069:  State  Student  incentive  Grant 
Program) 

Dated:  November  4. 1987. 
WiUiam  |.  Bsnnen, 
Secretary  of  Education. 

The  Secretary  revises  Part  692  of  TiUe 
34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  692— STATE  STUDENT 
INCENTIVE  GRANT  PROGRAM 

Subpart  A— Ceneral 

692.1  What  is  the  State  Student  Incentive 
Grant  Program? 

092.2  Who  is  eligible  to  participate  in  the 
State  Student  Incentive  Grant  Program? 

692.3  What  regulations  apply  to  the  State 
Student  Incentive  Grant  Program? 

692.4  What  deflnitions  apply  to  the  State 
Student  Incentive  Grant  Program? 

Subpart  B—W»wt  Is  tiM  Amount  of 
Assistance  and  How  May  It  Be  Used? 

692.10  How  does  the  Secretary  allot  funds  to 
the  States? 

692.11  For  what  purposes  may  a  State  use  its 
payments  under  this  program? 

Subpart  C— How  Does  a  State  Apply  To 
Participate  In  TMs  Program? 

692.20  What  must  a  State  do  to  receive  an 
allotment  under  this  program? 

692.21  What  requirements  must  be  met  by  a 
State  program? 
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Subpart  D— How  DoM  •  SM«  AdrnMsttr 
ttsCoinmunttyS«rvlc«L«amingJob 


692.30  How  do«8  a  State  administer  its 

community  aervice-leaming  job  pro-am? 

Subpart  E— Hew  OoM  ■  Stat*  Sctect 
Stutfanta  Umlar  TMa  PrognmT 

692.40  What  are  the  requirements  for  student 
eligibiiityT 

692.41  What  standards  may  a  State  use  to 
determine  substantial  financial  need? 

Authority:  20  U.S.C  1070C-1070C-1070&-4 
1070C-4,  unless  otherwise  noted. 

Subpart  A— General 

§692.1    What  ia  ttw  Stata  Student 
Incantiva  Grant  Program? 

The  State  Student  Incentive  Grant' 
Program  assists  States  in  providing 
grants  and  woric-study  assistance  to 
eligible  students  who  attend  institutions 
of  higher  education  and  have  substantial 
financial  need.  The  work-study 
assistance  is  provided  through  campus- 
based  community  service  work  learning 
study  programs,  hereinafter  referred  to 
as  community  service-learning  job 
programs.  I 

(Authority:  20  U.S.C.  1070c-1070c-«}     ' 

§692.2    Wlieiaalglbtetoparticipatalntha 
Stata  Student  Incantiva  Grant  Program? 

(A)  State  participation. 

A  State  that  meets  the  requirements  in 
§  §  692.20  and  692.21  is  eligible  to  receive 
payments  under  this  program. 

(b)  Student  participation. 

A  student  must  meet  the  requirements 
of  I  692.40  to  be  eligible  to  receive 
assistance  horn  a  State  under  this 
program. 

(Authority:  20  U.S.C.  1070C-1) 

§692.3    Wtntragulationa apply  to  th* 
Stata  Student  Incentlya  Grant  Program? 

The  following  regulations  apply  to  the 
State  Student  Incentive  Grant  Program: 

(a)  The  regulations  in  this  Part  692. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants]  except  for 
Subpart  G,  Part  76  (State-Administered 
Programs),  Part  77  (Definitions  That 
Apply  to  Department  Regulations),  and 
Part  78  (Education  Appeal  Board). 

(c)  The  regulations  in  34  CFR  Part  604 
that  implement  section  1203  of  the  HEA 
(Federal-State  Relationship 
Agreements). 

(d)  The  Student  Assistance  General 
Provisions  in  Subpart  A  of  34  CFR  Part 
668. 

(Authority:  20  U.S.C  1070c) 

§692.4    Wliat  definitions  apply  to  ttie  State 
Student  liiceiiUwa  Grant  Program? 

The  following  definitions  apply  to  the 
regulations  in  this  part: 


(a)  Definitions  in  34  CFR  Part  668.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  668: 

Academic  year  (S  668.2). 
Campus-based  programs  (§  668.2). 
Enrolled  (§  668.2). 
Guaranteed  Student  Loan  Program 
(§  668.2). 

HEA  (9  w&jzy 

Income  Contingent  Loan  Program 
(§  668.2). 

Pell  Grant  Program  (S  66&2). 

PLUS  Program  (5  668.2). 

Public  or  private  nonprofit  institution 
of  higher  education  (§  66&3). 

Postsecondary  vocational  institution 
(§  668.5). 

Secretary  (§  668.2). 

State  (§  668.2). 

(b)  Other  definitions  that  apply  to  this 
part.  The  following  additional 
definitions  apply  to  this  part: 

"Full-time  student"  means  a  student 
canying  a  full-time  academic 
workload — other  than  by 
correspondence — as  measured  by  both 
of  the  following: 

(1)  Coursework  or  other  required 
activities,  as  determined  by  the 
institution  that  the  student  attends  or  by 
the  State. 

(2)  The  tuition  and  fees  normally 
charged  for  full-time  study  by  that 
institution. 

"Nonprofit"  has  the  same  meaning 
under  this  part  as  the  same  term  defined 
in  34  CFR  77.1  of  EDGAR. 

(Authority;  20  U.S.C.  1070c-1070c-4) 

Subpart  B— What  le  the  Amount  of 
Assistance  and  How  May  It  Be  Used? 

§692.10    How  doea  tit*  Secretary  aHot 
funda  to  the  States? 

(a)(1)  The  Secretary  allots  to  each 
State  participating  in  the  SSIG  program 
an  amount  which  bears  the  same  ratio 
to  the  Federal  SSIG  funds  appropriated 
as  the  number  of  students  in  that  State 
who  are  "deemed  eligible"  to  participate 
in  the  State's  SSIG  program  bears  to  the 
total  number  of  students  in  all  States 
who  are  "deemed  eligible"  to  participate 
in  the  SSIG  program,  except  that  no 
State  may  receive  less  than  it  received 
in  fiscal  year  1979. 

(2)  If  the  Federal  SSIG  funds 
appropriated  for  a  fiscal  year  are  not 
sufficient  to  allot  to  each  State  the 
amount  of  Federal  SSIG  funds  it 
received  in  fiscal  year  1979,  the 
Secratary  allots  to  each  State  an  amount 
which  bears  the  same  ratio  to  the 
amount  of  Federal  SSIG  funds 
appropriated  as  the  amount  of  Federal 
SSIG  funds  that  State  received  in  fiscal 
year  1979  bears  to  the  amount  of  Federal 
SSIG  funds  all  States  received  in  fiscal 
year  1979. 


(b)  For  the  purpose  of  paragraph  (a)(1) 
of  this  section,  a  student  is  "deemed 
eligible"  to  participate  in  a  State's  SSIG 
program  if  the  student  is  in  attendance 
at  an  institution  that  is  eligible  to 
participate  in  the  State's  program. 

(Authority:  20  U.S.C.  1070c) 

§692.11    For  what  purpoaea  may  a  State 
uae  Ita  paymenta  under  the  program? 

A  State  may  use  the  funds  it  receives 
under  this  part  only  to  make  grants  to 
students  and  to  pay  wages  or  salaries  to 
students  in  commtmity  service-learning 


(Authority:  20  U.S.C  1070c) 

Subpart  C— How  Does  a  State  Apply 
To  Participate  In  TMs  Program? 

§  692.20    Wlurt  must  a  State  do  to  receive 
an  allotment  under  ttila  pregram? 

(a)  To  participate  in  the  State  Student 
Incentive  Grant  Program,  a  State  shall 
enter  into  an  agreement  with  the 
Secretary  imder  section  1203  of  the  HEA 
(Federal-State  Relationship  Agreement). 

(b)  For  each  fiscal  year  that  it  wishes 
to  participate,  a  State  shall  submit  an 
application  that  contains  information 
that  shows  that  its  State  Student 
Incentive  Grant  Program  meets  the 
requirements  of  $  692.21. 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  the  State  shall 
submit  its  application  through  the  State 
agency  designated  in  its  Federal-State 
Relationship  Agreement  to  administer 
its  State  Student  Incentive  Grant 
Program  as  of  July  1, 1985. 

(2)  If  the  Governor  of  the  State  so 
designates,  and  notifies  the  Secretary 
through  a  modification  to  the  State's 
Federal-State  Relationship  Agreement, 
the  Stale  may  submit  its  application 
under  paragraph  (b)  of  this  section 
through  an  agency  that  did  not 
administer  its  State  Student  Incentive 
Grant  Program  as  of  July  1, 1985. 

(Authority:  20  U.&C  1070c-2(a)) 
(Cross-reference:  See  34  CFR  Part  604, 
Federal-State  Relationship  Agreements) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0544) 

§  692.21    What  raquiramenta  must  be  met 
by  a  State  program? 

To  receive  a  payment  under  this 
program  for  any  fiscal  year,  a  State  must 
have  a  program  that — 

(a)  Is  administered  by  a  single  State 
agency  in  accordance  with  the  Federal- 
State  Relationship  Agreement  under 
section  1Z03  of  the  HEA. 

(b)  Provides  assistance  only  to 
students  who  meet  the  eligibility 
requirements  in  §  602.40; 


(c)  Provides  that  assistance  under  this 
program  to  a  full-time  student  will  not 
be  more  than  $2,500  for  each  academic 
yean 

(d)  Provides  for  the  selection  of 
students  to  receive  assistance  on  the 
basis  of  substantial  financial  need 
determined  annually  by  the  State  on  the 
basis  of  standards  that  the  State 
establishes  and  the  Secretary  approves. 

(Cross-reference:  See  §  692.41.) 

(e)  Provides  that  all  public  or  private 
nonprofit  institutions  of  higher 
education  and  all  postsecondary 
vocational  institutions  in  the  State  are 
eligible  to  participate  tudess  that 
participation  is  in  violation  of — 

(1)  The  constitution  of  the  State;  or 

(2)  A  State  statute  that  was  enacted 
before  October  1, 1978; 

(f)  Provides  that,  if  a  State  allocates 
funds  to  an  institution  under  a  formula 
which  is  based  in  part  on  the  financial 
need  of  less-than-full-time  students 
enrolled  in  the  institution,  a  reasonable 
portion  of  the  institution's  allocation 
must  be  awarded  to  those  students; 

(g)  Provides  that — 

(1)  The  State  will  pay  an  amount  for 
grants  and  work-study  jobs  under  this 
part  for  each  fiscal  year  that  is  not  less 
than  the  payment  to  the  State  under  this 
part  for  that  fiscal  year;  and 

(2)  The  amount  that  the  State  expends 
during  a  fiscal  year  for  grants  and  work- 
study  jobs  under  this  program 
represents  an  additional  amount  for 
grants  and  work-study  jobs  for  students 
attending  institutions  of  higher 
education  over  the  amount  expended  by 
the  State  for  those  activities  during  the 
fiscal  year  two  years  prior  to  the  fiscal 
year  in  which  the  State  first  received 
funds  under  this  program; 

(h)  Provides  for  State  expenditures 
under  the  State  program  of  an  amount 
that  is  not  less  than — 

(l)The  average  aimual  aggregate 
expenditures  for  the  preceding  three 
fiscal  years;  or 

(2)  The  average  annual  expenditure 
per  full-time  equivalent  student  for  those 
years;  and 

(i)  Provides  for  reports  to  the 
Secretary  that  are  necessary  to  carry  out 
the  Secretary's  functions  under  this  part. 

(Authority:  20  U.S.C.  1070c-2) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0544] 

Subpart  D— How  Does  a  State 
Admlnlater  Its  Community  Service- 
Learning  Job  Program? 

§692.30    How  does  a  State  admlnlater  ita 
community  aervlce  learning  Job  program? 

(a)(1)  Each  year,  a  State  may  use  up  to 


20  percent  of  its  allotment  for  a 
community  service-learning  job  program 
that  satisfies  the  conditions  set  forth  in 
paragraph  (b)  of  this  section. 

(2)  A  student  who  receives  assistance 
under  this  section  must  receive 
compensation  for  work  and  not  a  grant. 

(b)(1)  The  community  service-learning 
job  program  must  be  administered  by 
institutions  of  higher  education  in  the 
State. 

(2)  Each  student  employed  under  the 
program  must  be  employed  in  work  in 
the  public  interest  by  an  institution  itself 
or  by  a  Federal.  State,  or  local  public 
agency  or  a  private  nonprofit 
organization  under  an  arrangement 
between  the  institution  and  the  agency 
or  organization. 

(c)  Each  community  service-learning 
job  must — 

(1)  Provide  community  service  as 
described  in  paragraph  (d)  of  this 
section; 

(2)  Provide  participating  students 
community  service-learning 
opportunities  related  to  their 
educational  or  vocational  programs  or 
goals; 

(3)  Not  result  in  the  displacement  of 
employed  workers  or  impair  existing 
contracts  for  services; 

(4)  Be  governed  by  conditions  of 
employment  that  are  considered 
appropriate  and  reasonable,  based  on 
such  factors  as  type  of  work  performed, 
geographical  region,  and  proficiency  of 
the  employee; 

(5)  Not  involve  the  construction, 
operation,  or  maintenance  of  any  part  of 
a  facility  used  or  to  be  used  for  religious 
worship  or  sectarian  instruction;  and 

(6)  Not  pay  any  wage  to  a  student  that 
is  less  than  the  current  Federal  minimum 
wage  as  mandated  by  section  6(a)  of  the 
Fair  Labor  Standards  Act  of  1938. 

(d)  For  the  purpose  of  paragraph  (c)(1) 
of  this  section,  "community  service" 
means  direct  service,  planning,  or 
applied  research  that  is — 

(1)  Identified  by  an  institution  of 
higher  education  through  formal  or 
informal  consultation  with  local 
nonprofit,  governmental,  and 
community-based  organizations;  and 

(2)  Designed  to  improve  the  quality  of 
life  for  residents  of  the  community 
served,  particularly  low-income 
residents,  in  such  fields  as  health  care, 
child  care,  education,  literacy  training, 
welfare,  social  services,  public  safety, 
crime  prevention  and  control, 
transportation,  recreation,  housing  and 
neighborhood  improvement,  rural 


development,  and  community 
improvement. 

(e)  For  the  purpose  of  paragraph  (d)(2) 
of  this  section,  "low-income  residents" 
means — 

(1)  Residents  whose  taxable  family 
income  for  the  year  before  the  year  in 
which  they  are  scheduled  to  receive 
assistance  under  this  part  did  not 
exceed  150  percent  of  the  amount  equal 
to  the  poverty  level  determined  by  using 
criteria  of  poverty  established  by  the 
United  States  Census  Bureau;  or  (2) 
Residents  who  are  considered  low- 
income  residents  by  the  State. 

(2)  Residents  who  are  considered  low- 
income  residents  by  the  State. 

(Authority:  20  U.S.C.  1070C-2, 1070-4} 

Subpart  E— How  Does  a  State  Select 
Students  Under  This  Program? 

§692.40    What  are  the  raqulremenU  for 
student  eligibility? 

To  be  eligible  for  assistance,  a  student 
must — 

(a)  Meet  the  relevant  eligibility 
requirements  contained  in  34  CFR  668.7; 
and 

(b)  Have  substantial  financial  need  as 
determined  annually  in  accordance  with 
the  State's  criteria  approved  by  the 
Secretary. 

(Authority:  20  U.S.C.  1070c-2. 1091) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0544.) 

§  692.4 1    What  standards  may  a  State  use 
to  determine  aut>atantial  financial  need? 

A  State  determines  whether  a  student 
has  substantial  financial  need  on  the 
basis  of  criteria  it  establishes  that  are 
approved  by  the  Secretary.  A  State  may 
define  substantial  financial  need  in 
terms  of  family  income,  expected  family 
contribution,  and  relative  need  as 
measured  by  the  difference  between  the 
student's  cost  of  attendance  and  the 
resources  available  to  meet  that  cost.  To 
determine  substantial  need,  the  State 
may  use — 

(a)  A  system  for  determining  a 
student's  financial  need  under  the  Pell 
Grant,  Guaranteed  Student  Loan,  PLUS, 
or  campus-based  programs; 

(b)  The  State's  own  needs  analysis 
system  if  approved  by  the  Secretary;  or 

(c)  A  combination  of  these  systems,  if 
approved  by  the  Secretary. 

(Authority:  20  U.S.C.  1070C-2.) 
[PR  Doc.  87-27317  Filed  11-25-87;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safaty  and  Health 
Administration 

29  CFR  Part  1910 
(Docket  No.  H-370) 


Occupational  Exposuro  to  Hepatitis  B 
Virus  and  Human  Immunodeficiency 
Virus 


AOENCV:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  This  notice  announces  the 
initiation  of  the  rulemaking  process  and 
requests  information  relevant  to 
reducing  occupational  exposure  to 
hepatitis  B  virus  [HBV]  and  human 
immunodeficiency  virus  [HIV  or  AIDS 
virus]  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (the  Act],  29  U.S.C.  655.  This  notice 
briefly  summarizes  the  ongoing 
activities  in  this  area  and  describes  the 
information  available  to  OSHA 
concerning  HBV  and  HIV  infections, 
existing  guidelines  for  worker 
protection,  and  risk  estimates.  The 
notice  invites  interested  parties  to 
submit  data,  comments  and  other 
pertinent  information  regarding  OSHA's 
development  of  a  proposed  standard  for 
occupational  exposure  to  HBV  and  HIV. 
DATES:  Comments  in  response  to  this 
advance  notice  should  be  submitted  by 
January  20,  1988. 

AOONESSES:  Comments  should  be 
submitted  in  quadruplicate  to  the  Docket 
Officer,  Occupational  Safety  and  Health 
Administration,  Docket  No.  H-370, 
Room  N-3670,  U.S.  Department  of  Labor, 
200  Constitution  Ave.  NW..  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  lames  F.  Foster,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Office  of 
Information,  Room  N-3647,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210.  Telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION: 


1.  Introduction 

Many  health-care  workers  are  at  risk 
of  infection  with  the  viruses  that  cause 
hepatitis  B  and  acquired  immune 
deficiency  syndrome  (AIDS)  due  to  their 
exposure  to  contaminated  blood  and 
other  body  fluids.  Occupational 
exposure,  which  can  occur  as  the  result 
of  needlestick  or  cut  injuries,  occurs 
when  contaminated  blood  or  body  fluids 
come  in  contact  with  mucous 


membranes  or  broken  skin.  Examples  of 
occupations  with  potential  for  exposure 
include  physicians,  nurses,  dentists, 
phlebotomists.  laboratory  personnel, 
blood  bank  personnel,  paramedics, 
morticians,  and  housekeepers  and 
laundry  workers  in  health-care  facilities. 
Although  OSHA  has  no  standard  th^t 
was  designed  specifically  to  reduce 
occupational  exposure  to  these  viruses, 
there  are  a  number  of  existing 
regulations  that  apply  to  this  hazard.  An 
example  is  29  CFR  1910132  (personal 
protective  equipment)  which  requires 
employers  to  provide: 

Protective  equipment,  including  personal 
protective  equipment  for  eyes,  face,  head  and 
extremities,  protective  clothing,  respiratory 
devices,  and  protective  shields  and  barriers 
*  *  *  wherever  it  is  necessary  by  reason  of 
hazards  of  processes  or  environment  *  *  * 
encountered  in  a  manner  capable  of  causing 
injury  or  impairment  in  the  function  of  any 
part  of  the  body  through  absorption, 
inhalation  or  physical  contact. 

In  addition,  section  5(a)  the  General 
Duty  Clause  of  the  Act  requires  that 
each  employer: 

'  *  *  furnish  to  each  of  hia  employees 
employment  and  a  place  of  employment 
which  are  free  from  recognized  hazards  that 
are  causing  or  are  likely  to  cause  death  or 
serious  physical  harm  to  his  employees. 

In  1983,  OSHA  issued  a  set  of 
voluntary  guidelines  designed  to  reduce 
the  risk  of  occupational  exposure  to 
hepatitis  B  (Docket  H-370,  Exhibit 
Number  (Ex.)  4-25).  The  voluntary 
guidehnes,  which  were  sent  to 
employers  in  the  health-care  industry, 
included  a  description  of  the  disease, 
recommended  work  practices,  and 
recommendations  for  use  of  immune 
globulins  and  the  hepatitis  B  vaccine. 
Guidelines  for  vaccination  and 
postexposure  prophylaxis  have  been 
issued  by  the  Centers  for  Disease 
Control  (CDC)  (Ex.  4-9).  OSHA  has  not 
issued  guidelines  for  reducing 
occupational  exposure  to  HIV,  but 
guidelines  have  been  issued  by  the  CDC 
(Ex.  6-153),  the  American  Hospital 
Association  (AHA)  (Exs.  6-75;  6-76), 
and  the  American  Occupational  Medical 
Association  (AOMA)  (Ex.  6-112). 

The  Departments  of  Labor  (DOL)  and 
Health  and  Human  Services  (HHS)  have 
formed  a  working  group  to  develop  an 
extensive  and  far  reaching  plan 
regarding  blood-bome  diseases  in  the 
workplace.  Pursuant  to  this  plan,  and  in 
order  to  provide  immediate  protection  in 
the  health-care  workplace  against  HBV 
and  HIV,  the  Department  is  taking  the 
following  steps: 

•  First,  we  are  currently  implementing 
a  targeted  inspection  program  under  the 
OSH  Act  to  examine  actual  work 
practices  among  health-care  workers  at 


risk  from  exposure  to  blood-borne 
diseases. 

•  Second,  DOL  and  HHS  have  issued 
a  joint  Advisory  Notice  (52  FR  41818, 
October  30, 1987)  to  ensure  that  health- 
care and  other  affected  employers  are 
fully  aware  of  the  applicable  guidelines 
regarding  blood-bome  disease. 

•  Third,  DOL  and  HHS  will  jointly 
begin  an  extensive  educational  effort 
which  targets  health-care  workers, 
involving  as  many  interested  employer 
and  employee  organizations  and 
governmental  agencies  as  possible,  and 
emphasizing  education,  training  and 
technical  assistance. 

OSHA  will  require  adherence  to 
existing  regulations  and  will  apply  the 
General  Duty  clause  in  order  to  protect 
health-care  workers  from  the  risks  of 
blood-borne  diseases.  In  addition,  a 
careful  assessment  of  the  extent  to 
which  actual  work  practices  conform  to 
the  guidelines,  as  well  as  the  reasons  for 
any  difference  between  practice  and 
guidelines,  is  an  essential  starting  point 
for  the  development  of  a  proposed 
standard.  OSHA  intends  to  use 
information  gathered  in  these  targeted 
inspections  as  one  part  of  a  program  to 
assess  actual  work  practices. 

The  Department  of  Health  and  Human 
Services,  which  will  continue  to  play  a 
primary  role  in  developing  consensus 
recommendations  and  guidelines  for 
protecting  against  HBV  and  HIV 
infections  in  the  workplace,  will  be 
reviewing  the  various  guidelines  already 
issued  in  this  area  to  determine  if  the 
need  exists  for  updating.  OSHA  will 
also  work  with  HHS  to  develop 
additional  materials  intended  for  worker 
education  that  can  be  easily  reproduced 
and  distributed.  There  is  agreement  that 
education  and  training  are  important  to 
assure  optimum  use  of  available 
protective  measures. 

OSHA  will  also  be  working  with  other 
Public  Health  Service  agencies,  local 
agencies,  universities,  hospitals,  and 
state  and  local  health-care  departments 
in  an  effort  to  provide  both  health-care 
employers  and  workers  with  the  latest 
information  on  blood-bome  diseases. 
This  will  be  useful  in  the  country's 
overall  response  to  address  these 
infectious  diseases. 

2.  Petitions  for  Emergency  Temporary 
Standard 

On  September  19, 1986,  the  American 
Federation  of  State,  County  and 
Municipal  Employees  (AFSCME) 
petitioned  OSHA  to  take  action  to 
reduce  the  risk  to  employees  from 
exposure  to  certain  infectious  agents 
(Ex.  2A).  They  requested  that  OSHA 
issue  an  emergency  temporary  standard 
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(ETS)  under  section  6(C)  of  the  Act.  The 
petitioners  also  requested  that  OSHA 
immediately  initiate  a  section  6(b) 
rulemaking  that  would  require 
employers  to  provide  the  HBV  vaccine 
at  no  cost  to  employees  at  risk  for  HBV 
infection  and  would  require  employers 
to  follow  work  practice  guidelines  such 
as  those  issued  by  the  Centers  for 
Disease  Control.  AFSCME  also 
requested  that  OSHA  amend  the  Hazard 
Communication  Standard  (48  FR  53280) 
to  require  a  training  program  for 
employees  exposed  to  infectious 
diseases,  counseling  for  pregnant 
employees  about  diseases  that  have 
reproductive  effects,  and  posting  of 
isolation  precautions  in  patient  areas 
and  in  contaminated  areas. 

On  September  22. 1986,  the  Service 
Employees  International  Union,  the 
National  Union  of  Hospital  and 
Healthcare  Employees,  and  RWDSU 
Local  1199 — Drug,  Hospital  and 
Healthcare  Union  petitioned  the  Agency 
to  promulgate  a  standard  to  protect 
health-care  employees  from  the  hazard 
posed  by  occupational  exposure  to 
hepatitis  B  (Ex.  3).  They  requested  that, 
as  a  minimum,  the  standard  should 
contain  all  of  the  provisions  in  OSHA's 
1983  guidelines  with  special  emphasis 
on  making  workers  aware  of  the 
beneHts  of  vaccination.  In  addition,  they 
wanted  OSHA  to  immediately  issue  a 
directive  stating  that  employers  must 
provide  the  HBV  vaccine  free  of  charge 
to  all  high  risk  health-care  workers. 

After  reviewing  these  petitions  and 
the  available  data.  OSHA  determined 
that  the  appropriate  course  of  action  is 
to  publish  an  ANPR  to  initiate 
rulemaking  under  section  6(b)  of  the  Act 
and  to  collect  further  information. 
Concurrently  with  the  collection  of  this 
information,  the  Agency  will  enforce 
existing  regulations  and  section  5(a)(l] 
of  the  Act  and  the  Agency  will 
undertake  an  educational  program  in 
cooperation  with  the  Department  of 
Health  and  Human  Services.  OSHA  has 
determined  that  the  available  data  do 
not  meet  the  criteria  for  an  ETS  as  set 
forth  in  section  6(c)  of  the  Act.  The 
petitions,  therefore,  have  been  denied. 

How  best  to  protect  against  blood- 
bome  diseases  in  the  health-care 
workplace  is  a  question  with  broad 
public  health  implications  in  an  area, 
control  of  biological  hazards,  where 
OSHA  has  not  been  traditionally 
involved.  Before  we  proceed,  we  intend 
to  have  the  benefit  of  a  full  airing  of  the 
issues  through  the  public  comment 
process.  The  Agency's  objective  it  to 
assure  both  professional  and  support 
staff  a  safe  working  environment. 


3.  Health  Effects 
Hepatitis  B 

Hepatitis  B,  a  liver  disease,  is  caused 
by  the  hepatitis  B  virus.  Many  people 
who  are  infected  with  HBV  never  have 
symptoms.  The  usual  symptoms  of  acute 
infection  are  flu-like  and  include  fatigue, 
mild  fever,  muscle  and  joint  aches, 
nausea,  vomiting,  loss  of  appetite, 
abdominal  pain,  diarrhea,  and  jaundice. 
Many  pregnant  women  who  are  acutely 
or  chronically  infected  in  the  months 
before  and  after  delivery  transmit  the 
virus  to  their  children.  Although  most 
infected  individuals  recover,  severe 
HBV  infections  may  be  fatal.  Chronic 
carriers  of  the  hepatitis  B  virus  may 
develop  a  chronic  hepatitis  which  may 
progress  to  cirrhosis,  liver  cancer,  or 
death. 

The  usual  modes  of  transmission  of 
HBV  are  contaminated  blood  or  blood 
products,  sexual  contact,  needle-sharing, 
and  from  infected  mother  to  infant  HBV 
is  not  transmitted  by  casual  contact 
touching  or  shaking  hands,  eating  food 
prepared  by  an  infected  person,  or  from 
drinking  fountains,  telephones,  toilets  or 
other  surfaces. 

The  CDC  estimates  that  300,000  new 
hepatitis  B  infections  occur  each  year 
with  about  18,000  occurring  in  health- 
care workers.  Of  these,  approximately 
two-thirds  (12.000)  are  estimated  to  be 
the  result  of  occupational  exposure. 
Approximately  3,000  of  these  12.000 
cases  are  clinically  recognizable 
infections,  600  are  hospitalized,  and 
more  than  200  die  from  acute  and 
chronic  effects  of  the  infection.  Nearly 
10  percent  of  all  those  infected  become 
long-term  carriers  of  HBV. 

A  hepatitis  B  vaccine  is  available 
which  is  safe  and  effective  in  the 
prevention  of  HBV  infection.  This 
vaccine  has  been  recommended  by  the 
CDC  for  persons  at  substantial  risk  of 
HBV  infection,  including  health-care 
workers  and  emergency  personnel  (Ex. 
4-0). 

Acquired  Immune  Deficiency  Syndrome 

AIDS  is  a  disease  in  which  the  himian 
immunodeficiency  virus  invades  the 
body,  destroys  the  immune  system  and 
allows  other  infectious  agents  to  invade 
the  body  and  cause  disease.  Persons 
who  are  hifected  with  HTV  may  have  no 
symptoms,  may  have  AIDS-related 
complex  (ARC),  or  may  show  symptoms 
diagnostic  of  AIDS.  Individuals  with 
ARC  may  have  enlarged  lymph  nodes 
and  a  fungal  infection  of  the  mouth 
(thrush),  which  may  be  accompanied  by 
fatigue,  weight  loss,  and  mild  to 
moderate  immunological  abnormalities. 
AIDS  is  frequently  diagnosed  when  the 
patient  develops  an  opportunistic 


infection,  (an  infectious  disease  which  is 
only  likely  to  occur  when  the  immune 
system  is  depressed),  such  as 
Pneumocystis  carinii  pneumonia  or 
malignancies  such  as  Kaposi's  sarcoma. 

The  usual  modes  of  transmission  of 
HIV,  as  with  HBV,  are  sexual  contact, 
needle  sharing,  infected  blood  or  blood 
products,  and  from  infected  mother  to 
infant.  HIV  is  not  transmitted  by  casual 
contact,  touching  or  shaking  hands, 
eating  food  prepared  by  an  infected 
person,  or  firom  drinking  fountains, 
telephones,  toilets  or  other  surfaces. 

AIDS  was  first  recognized  in  1981. 
More  than  40,000  cases  of  AIDS  have 
been  reported.  An  additional  1.5  million 
people  are  estimated  to  be  carriers  of 
the  virus  that  causes  AIDS  but  have  no 
symptoms  of  the  illness.  Experts  predict 
that  by  the  end  of  1991,  the  United 
States  will  reach  a  cumulative  total  of 
270,000  AIDS  cases.  Infection  with  HIV, 
the  virus  that  causes  AIDS,  appears  to 
represent  a  small  but  real  occupational 
hazard  to  health-care  workers.  Only  a 
few  such  cases  of  infection  have  been 
reported  to  date  (Ex.  6-153). 

To  date,  no  antiviral  drugs  are 
available  to  cure  AIDS.  However, 
antiviral  drugs  and  vaccines  are  being 
researched.  Prevention  of  transmission 
is  currently  the  only  approach  to 
controlling  this  disease. 

Cytomegalovirus 

The  AFSCME  petition  also  discussed 
occupational  exposure  to 
cytomegalovims  (CMV)  and  its  potential 
threat  to  pregnant  women.  CMV.  an 
ubiquitous  virus  that  infects  most  people 
in  the  United  States  at  some  time  in 
their  lives,  usually  does  not  cause 
recognizable  illness.  However,  the  virus 
can  cause  serious  illness  in  congenitally 
infected  newborns  and  in 
immunocompromised  individuals  where 
the  virus  may  be  an  opportunistic 
pathogen.  Congenitally  infected 
newborns  may  have  cytomegalic 
inclusion  disease,  a  serious  infection 
that  involves  the  liver,  spleen,  and  the 
central  nervous  system.  Many  AIDS 
patients  have  CMV  infections,  and  their 
body  fluids  may  contain 
cytomegalovirus. 

4.  Occupational  Exposure  to  HIV  and 
HBV 

Hepatitis  B  and  acquired  inmiune 
deficiency  syndrome  are  caused  by 
vimses,  infectious  agents  that  are 
capable  of  human  to  human 
transmission.  This  transmission  from 
one  individual  to  another  may  result  in 
infection  and  disease.  A  link  has  been 
established  between  occupational 
exposure  to  blood  and  other  body  fluids 
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and  the  transmission  of  both  HIV  and 
HBV.  A  common  mode  of  occupational 
exposure  has  been  a  neediestick  with  a 
blood-contaminated  needle.  Cut  injuries, 
caused  by  blood-contaminated  sharp 
instruments,  and  splashes  of 
contaminated  blood  onto  non-intact  skin 
or  mucous  membranes  are  other  modes 
of  occupational  transmission. 

Employees  at  risk  of  blood,  body  fluid, 
or  neediestick  exposures  are  at  greater 
risk  of  infection  with  HBV  or  HIV.  These 
include,  but  are  not  limited  to  nurses, 
physicians,  dentists,  and  other  dental 
workers,  emergency  room  personnel, 
laboratory  and  blood  bank  technologists 
and  technicians,  phlebotomists,  dialysis 
personnel,  paramedics,  emergency 
medical  technicians,  medical  examiners, 
morticians,  and  others  whose  work 
involves  close  contact  with  patients  or 
potential  contact  with  their  blood,  with 
their  body  fluids,  or  with  corpses.  Other 
workers  such  as  hospital  housekeepers, 
hospital  laundry  workers,  firefighters, 
and  law  enforcement  officers  may  also 
be  at  risk  when  their  duties  result  in 
exposure  to  contaminated  blood,  i 

5.  State  Plans 

When  a  final  federal  standard  i:  i 
promulgated,  the  25  states  and 
territories  with  their  own  OSHA- 
approved  occupational  safety  and 
health  plans  must  adopt  a  comparable 
standard  or  amend  thf^ir  existing  State 
standard,  if  not  as  effective  as,  the 
Federal  standard,  within  6  months. 
These  states  or  territories  are:  Alaska. 
Arizona,  California,  Connecticut,  i 
Hawaii,  Indiana.  Iowa.  Kentucky.' 
Maryland.  Michigan,  Minnesota, 
Nevada,  New  Mexico.  New  York,  North 
Carolina.  Oregon,  Puerto  Rico.  South 
Carolina,  Tennessee.  Utah.  Vermont, 
Virginia,  the  Virgin  Islands.  Washington. 
and  Wyoming.  (In  Connecticut  and  New 
York,  the  plan  covers  only  State  and 
local  government  employees.) 

6.  Request  for  Comments 

Public  comment  is  requested  to  assist 
OSHA  in  its  evaluation  of  the  risks  and 
methods  of  reducing  occupational 
exposure  to  HBV  and  HIV.  OSHA  also 
requests  that  interested  parties  submit 
any  pertinent  health  data  not  discussed 
in  this  notice.  Comment  is  requested  on 
the  following  issues  relating  to  health 
effects,  technological  and  economic 
feasibility,  and  provisions  which  should 
be  considered  for  inclusion  in  a 
comprehensive  standard.  Specifically, 
scientific  and  technical  data  and  expert 
analysis  and  opinion  are  sought  on  the 
following  issues: 

(1)  Scope  ofcovemge:  There  is 
evidence  that  workers  such  as  health- 
care employees  exposed  to  blood  and 


other  body  fiuids  are  at  increased  risk  of 
infection  with  HBV  and  HIV.  Are  there 
employees  in  occupations  other  than 
health-care  who  are  at  risk  for  HIV  and 
HBV  infections  and  who  should  be 
included  in  any  rulemaking?  What  types 
of  facilities  should  be  included  under 
health-care  facilities?  Should  coverage 
be  limited  to  health-care  facilities  or 
expanded  to  cover  other  facilities  such 
as  mortuaries  or  infectious  wastes 
operations? 

(2)  Public  Sector  Employees:  OSHA 
has  no  direct  jurisdiction  over  state  and 
local  governments  which  may  employ 
health-care  workers,  emergency  medical 
technicians,  fire  fighters,  anf?  law 
enforcement  officers.  However,  the  25 
states  with  approved  State  Plans  will  be 
required  to  extend  their  coverage  to 
public  employees  who  are  at 
occupational  risk  for  HBV  and  HIV 
infection.  What  public  sector  employees 
are  at  increased  risk  for  HBV  and  HIV 
infection?  How  many  of  these 
individuals  are  located  in  states  with 
approved  State  Plans?  Are  there 
conditions  unique  to  any  of  these 
occupations  that  are  not  seen  in  the 
private  sector?  What  items  of  personal 
protective  clothing  and  equipment  can 
be  used  to  reduce  the  risk  of 
occupational  exposure?  When  should 
they  be  used?  What  work  practices  will 
reduce  their  exposure?  What  training  is 
needed?  What  are  current  practices? 

(3)  Significance  of  Risk:  How  many 
employees  are  at  risk  for  occupational 
exposure  to  HBV  and  HIV?  What 
information  should  OSHA  consider  to 
assess  potential  health  risks  from 
exposure?  Are  there  any  data,  such  as 
medical  records  or  unpublished  studies 
not  now  in  the  record,  that  should  be 
included  in  OSHA's  decision-making 
process?  Is  there  evidence  that  exposure 
to  patients  Avith  cytomegalovirus 
presents  an  increased  occupational  risk 
for  health-care  workers,  particularly 
pregnant  health-care  workers?  If  so.  how 
should  this  risk  be  reduced? 

(4J  Modes  of  transmission:  What  is 
the  risk  of  becoming  infected  as  the 
result  of  a  single  or  multiple  exposure  to 
blood  or  body  fluids  from  individuals 
who  are  seropositive  for  HBV  or  HIV? 
What  tasks  in  addition  to  those 
discussed  place  employees  at  risk  of 
infection  with  HBV  and/or  HIV? 

f5)  Methods  of  Controlling  Exposure: 
What  current  control  technologies,  work 
practices,  or  precautions  are  available 
or  in  use?  How  and  when  are  they 
applied  in  specific  work  settings?  How 
effective  are  they  in  preventing  or 
reducing  exposure?  Are  there  situations 
when  these  work  practices  cannot  or 
should  not  be  employed?  What  is  the 
extent  of  worker  acceptance  of  these 


methods?  What  are  their  costs  and  what 
is  the  time  necessary  for  their 
implementation?  Should  health-care 
facilities  require  that  blood  and  body 
fluid  precautions  be  followed  for  all 
patients?  In  addition  to  the  guidelines 
published  by  OSHA,  CDC,  AHA,  and 
AOMA,  what  other  guidelines  arc 
available?  To  what  extent  are  they 
followed?  Are  there  specific  medical 
instruments  or  other  devices  such  as 
puncture  resistant  needle  containers  or 
self-sheathing  needles  available  to 
reduce  the  potential  for  exposure?  How 
can  such  devices  reduce  exposure? 
Where  should  these  devices  be  located 
relative  to  their  point  of  use?  How  much 
do  they  cost? 

(6J  Personal  protective  clothing  and 
equipment:  What  barrier  techniques  are 
available  to  reduce  the  likelihood  of 
infection?  Under  what  conditions  should 
gloves  be  used?  When  should  eye 
protection  and/or  gowns  be  used?  What 
additional  clothing  or  equipment  should 
be  used?  Should  gowns  or  other  clothing 
be  fluid-proof  or  fluid-resistant?  How 
often  should  gloves,  gowns,  eye 
protection  or  other  equipment  be 
changed?  Should  such  equipment  be 
cleaned  and  reused?  Do  adequate 
supplies  of  this  clothing  and  equipment 
exist?  What  is  the  cost  associated  with 
this  personal  protective  clothing  and 
equipment? 

(7)  Vaccination  programs:  What  are 
current  practices  for  administering  HBV 
vaccine  to  health-care  employees? 
Should  the  employer  be  required  to 
provide  the  hepatitis  B  vaccine  to 
employees?  If  so,  who  should  receive  the 
vaccine?  What  possible  risks  are 
associated  with  the  HBV  vaccine?  How 
many  or  what  percentage  of  employees 
have  already  received  the  complete 
vaccine  series?  Are  there  circumstances 
where  the  vaccine  is  contraindicated? 
What  are  the  elements  of  a  successful 
vaccination  program?  What  factors  are 
associated  with  a  high  degree  of 
employee  compliance  with  such  a 
program?  What  are  the  costs  of  a 
vaccine  program?  Are  there  any  state  or 
local  government  regulations  that 
require  vaccination  against  HBV? 

(8)  Management  of  needlestick/cut/ 
splash  injuries:  These  injuries  are 
common  occuirences  in  the  health-care 
settings  and  are  associated  with  the 
transmission  of  HBV  and  HIV.  What  is 
the  appropriate  management  of  such  an 
injury  when  it  results  in  exposure  to 
blood  from  a  patient  known  to  be 
infected  with  HBV  or  with  HIV?  With 
blood  firom  a  patient  of  unknown  status? 
Are  these  employees  given  the 
opportunity  for  voluntary  antibody 
testing  free  of  cost?  How  can  the 


confidentiality  of  the  employee's  test 
results  or  other  pertinent  medical 
information  be  assured? 

(9)  Medical  surveillance:  Is  it 
necessary  to  establish  medical 
surveillance  programs  for  workers  at 
risk  of  occupational  exposure  to  HBV 
and  HIV?  Do  employers  currently 
provide  specific  procedures  as  part  of 
medical  surveillance  for  HBV  and  HIV? 
What  is  the  basis  for  selecting  these 
procedures?  At  what  frequency  are  they 
performed?  Is  there  evidence  that  risk  is 
reduced  due  to  implementation  of 
medical  surveillance  programs?  Should 
pregnant  employees  or  women  of 
childbearing  age  be  subject  to  additional 
medical  surveUlance? 

(10)  Training  and  education:  How  are 
employees  currently  informed  of  the 
occupational  hazards  associated  with 
HBV  and  HTV?  How  should  employees 
be  trained  to  ensure  that  they 
understand  the  nature  of  HIV  and  HBV 
infections  and  the  ways  to  reduce  the 
likelihood  of  occupational  exposure  to 
these  viruses?  How  many  employees 
currently  received  training?  How  often 
is  or  should  this  training  be  repeated? 
Are  model  training  programs  available? 
Should  this  training  address 
occupational  exposures  only  or  should  it 
address  personal  behavior  diat  increase 
risks  as  well? 

(11)  Generic  standards:  Are  there 
diseases  other  than  hepatitis  B  and 
AIDS  whose  modes  of  transmission  and 
methods  of  control  are  sufficiently 
similar  to  warrant  including  them  in  a 
"generic  standard"  for  bloodbome 
diseases?  If  such  a  generic  standard 
would  be  more  appropriate  than  a 
limited  one  encompassing  only  hepatitis 
B  and  AIDS,  what  diseases  should  be 
included?  To  what  extent  are  health- 
care workers  at  risk  of  contracting  these 
diseases  in  their  workplaces? 

(12)  Advances  in  hazard  controh  How 
could  OSHA  structure  a  standard  on 
bloodbome  diseases  so  that  the 


standard  would  reflect,  on  a  continuing 
basis,  technological  advances  and  other 
improvements  in  methods  of  control 
which  were  developed  after 
promulgation  of  the  standard?  Similarly, 
is  there  any  way  OSHA  could  use  a 
source  outside  Uie  agency,  such  as 
guidelines  published  by  the  Centers  for 
Disease  Control,  which  are  updated « 
frequently,  as  indicative  of  what 
regulatory  protections  employers  must 
provide  for  their  employees? 

(13)  Effectiveness  of  Alternative 
Approaches:  How  can  OSHA  best 
accomplish  its  goal  of  ensuring  that 
workers  at  significant  risk  are  protected 
from  occupational  exposure  to  HTV  and 
HBV?  What  additional  protection  would 
be  afforded  by  a  permanent  standard,  in 
light  of  the  immediate  on-going  activities 
of  DOL  and  HHS  and  existing 
regulations? 

(14)  Environmental  Effects:  The 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321,  et  seq.) 
the  Council  of  &ivironmental  Quality 
(CEQ)  regulations  (40  CFR  Part  1500;  43 
PR  55978,  November  29, 1978),  and  the 
Departinent  of  Labor  (DOL)  NEPA 
Compliance  RegiUations  (29  CFR  Part  11; 
45  FR  51187  et  seq.,  August  1, 1980) 
require  that  Federal  Agencies  give 
appropriate  consideration  to 
environmental  issues  and  impacts  of 
proposed  actions  significantiy  affecting 
the  quality  of  the  human  environment. 
OSHA  is  currently  collecting  written 
information  and  data  on  possible 
environmental  impacts  that  may  occur 
outside  of  the  workplace  as  a  direct  or 
indirect  result  of  promulgation  of  a 
standard  for  occupational  exposure  to 
the  viruses  that  cause  hepatitis  B  and 
AIDS.  Possible  environmental  impacts 
include  hazardous  infectious  wastes 
that  are  generated  as  the  result  of 
medical,  research  or  other  related 
activities.  Information  submitted  should 
include  any  negative  or  positive 
environmental  effects  that  could  result 


from  the  regulation.  In  particular,  how 
would  regulation  of  worker  exposure  to 
HBV  and  HIV  alter  ambient  air  quality, 
water  quality,  solid  waste  or  land  use? 

7.  Public  Participation 

Interested  parties  are  invited  to 
submit  comments  on  any  or  all  of  these 
and  other  pertinent  issues  related  to  the 
development  of  a  standard  for  HBV  and 
HIV  by  January  26. 1988.  in 
quadruplicate  to  the  Docket  Office, 
Docket  No.  H-370,  Room  N-3670,  U.S. 
Department  of  Labor.  200  Constitution 
Ave.,  NW.,  Washington.  DC.  20210.  All 
written  comments  submitted  in  response 
to  this  notice  will  be  available  for 
inspection  and  copying  in  the  Docket 
Office  at  the  above  address  between  the 
hours  of  8:15  am  and  4:45  pm,  Monday 
through  Friday.  All  timely  written 
submissions  will  be  considered  in 
determining  the  nature  of  any  proposal. 

list  of  Subjects  in  29  CFR  Part  1910 

Occupational  Safety  and  Health 
Administration,  occupational  safety  and 
health;  health;  protective  equipment, 
infectious  diseases,  AIDS,  Acquired 
Immune  Deficiency  Syndrome,  Hepatitis 
B. 

Authority  and  Signature 

This  Advance  Notice  of  Proposed 
Rulemaking  was  prepared  under  the 
direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210.  It  is  issued  pursuant  to 
section  6(b)  of  the  Occupational  Safety 
and  Health  Act  (84  Stat.  1593;  29  U.S.C. 
655). 

Signed  at  Washington.  DC  this  24th  day  of 
November,  1987. 
lohn  A.  PsndMgniss, 
Assistant  Secretary. 

[FR  Doc.  87-27424  Filed  11-25-87;  8:45  am] 
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(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Docurrients.  U.S.  Government 
Printing  Office.  Washington, 
DC  20402  (phone  202-275- 
3030). 

HJt.  3457  /  Pub.  L.  100-173 

Poultry  Producers  Financial 
Protection  Act  of  1987  (Nov. 
23.  1987;  101  Stat.  917;  7 
pages)    Price:  $1.00 


New  edition  now  available.... 


For  those  of  you  wt»o  rmisl  keep  informed 
about  Presidential  PieelwnetioM  and 
Executive  Ordeft,  there  is  a  convenient 
reference  source  that  wtU  make  researcfxng 
'fiese  documents  much  easier. 

Arranged  by  subiect  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  January  20, 1 961 . 
through  January  20,1985.  and  which  have  a 
continuing  effect  on  tt>e  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehenstve 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1961-1985  period— along  with  any 
amendments — an  irKtication  of  its  current 
status,  and.  where  applicable,  its  location  in 
ttvs  volume 

Pubiisneo  by  the  Otfice  ot  the  Fe<lerar  Registet. 
National  Archives  and  Records  Adminlstrafion 

Order  trom  Superintendent  of  Documents, 
U.S.  Government  Printing  Ottice. 
Washington.  DC.  20402 


MAIL  ORDER  FORM    To: 

Supertntendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 
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^6105 


Credit 
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Expiration  Date 
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Charge  orders  may  be 
telephoned  to  the  GPO  order 
desk  at  (202)783-3238 
from  8:00ajn.  to  4:00pm. 
eastern  time,  Monday-Friday 
(except  holidays). 
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FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  2  1/2  hours)  to 
present:  ' 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


DENVER,  CO 

WHEN:  December  15:  at  9  a.m. 

WHERE:  Room  239.  Federal  Building.  1961  Stout 

Street,  Denver.  CO. 
RESERVATIONS:  Call  the  Denver  Federal  Information 

Center,  303-844-6575 


Agricultural  Marketing  Service 

RULES 

Lemons  grown  in  California  and  Arizona,  45444 

Oranges  (navel)  grown  in  Arizona  and  California,  45444 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Commodity  Credit 
Corporation;  Federal  Crop  Insurance  Corporation;  Food 
and  Nutrition  Service 

NOTICES 

Meetings: 
National  Nutrition  Monitoring  System;  information  and 
data  scientific  review;  study,  45504 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 
Extramural  Science  Advisory  Board,  45502 

Alcohol,  Tobacco  and  Fireanns  Bureau 

NOTICES 

Memorandimis  of  imderstanding: 
Food  and  Drug  Administration;  alcoholic  beverages 

considered  adulterated;  enforcement  responsibilities. 
45502 

Animal  and  Plant  Health  Inspection^  Service 

RULES 

Plant  Protection  and  Quarantine  Treatment  Manual; 
incorporation,  45596 

Arctic  Research  Commission 

NOTICES 

Meetings,  45473 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Conunittee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Centers  for  Disease  Control 

NOTICES 

Meetings: 
Tuberculosis  Elimination  Advisory  Committee,  45502 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Colorado,  45474 
Indiana,  45474 
South  Dakota,  45474 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration 
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Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list,  1987: 
Additions  and  deletions,  45478,  45479 
(2  documents) 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Export  visa  requirements;  certification,  waivers,  eta: 
Thailand,  45478 

Commodity  Credit  Corporation 

NOTICES 

Commodity  certificates;  acceptance  after  expiration  date. 
45473 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  45525,  45526 
(8  documents) 

Defense  Department 

See  Navy  Department 

Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 

Carlson  Cos..  Inc.,  et  aL.  45481 

Chevron  U.S.A.,  Inc..  et  al..  45480 
Natural  gas  exportation  and  importation: 

Unicorp  Energy.  Inc..  45482 

Education  Department 

RULES 

Postsecondary  education: 

Perkins  loan  program,  45558 
PROPOSED  RULES 
Postsecondary  education: 

Income  contingent  direct  loan  program  demonstration 
project,  45552 
NOTICES 
Meetings: 

Student  Financial  Assistance  Advisory  Committee,  45480 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
AT&T  Information  Systems,  45513 
Augat-Vitek,  Inc.,  et  al.,  45510 
Cumberiand  Steel  Co.,  45511 
General  Motors  Corp.,  45512 
Generals  Motors  Corp.,  45512 
L.C.B.  Corp.,  45512 

Levelor  South  Venetian  Blinds,  45512 
Mt.  Carmel  Fashions,  45513 

Energy  Department 

See  Economic  Regulatory  Administration;  Federal  Energy 
Regulatory  Commission 
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Environmental  Protection  Agency 

PflOPOSED  RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Arizona,  45466 
NOTICES 

Clean  Water  Act  Class  I  administrative  penalty  assessment, 

45495 
Environmental  statements:  availability,  etc.: 
Vienna  Convention  for  Protection  of  Ozone  Layer 
Protocol.  45520 
Meetings: 

FIFRA  Scientific  Advisory  Panel.  45495 
Water  pollution  control:  sole  source  aquifer  designations: 
Hawaii.  45496 

Equal  Employment  Opportunity  Commission 

RULES 

Employment  discrimination: 
Charges:  designation  of  State  and  local  fair  employment 
practices  agencies  (706  agencies) — 
Tennessee.  45454 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Beech;  correction.  45449 

Cessna,  45451 

McDonnell  Douglas.  45451 

Sikorsky.  45452 

Valentin  GmbH,  45453 
Airworthiness  standards: 

Special  conditions — 
Piaggio  Model  P-180  airplanes,  45446 
PROPOSED  RULES 
Air  carriers  certification  and  operations,  etc.: 

Transport  category  airplanes:  reduced  VI  methodology 
for  takeoff  on  wet  and  contaminated  runways,  45578 
Transition  areas,  45465 
NOTICES 
Airport  noise  compatibility  program: 

Snohomish  County  Airport,  WA,  45521 

Federal  Communications  Commission 

NOTICES 

Meetings;  Sunshine  Act,  45526 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.:  correction,  45498 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance:  various  commodities 

Apples,  45443 
PROPOSED  RULES 

Crop  insurance  endorsements,  etc.: 
Certified  seed  potato,  45459 
Potatoes,  45463 
Tobacco,  45461 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  45526 
(2  documents) 

Federal  Emergency  Management  Agfency 

NOTICES 

Disaster  and  emergency  areas: 
Texas,  45498,  45499 
(2  documents) 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Arkansas  Power  &  Light  Co.  et  al..  45491 

Commonwealth  Edison  Co.  et  al.,  45483 

UtiliCorp  United  Inc.  et  al..  45493 
Natural  gas  certificate  filings: 

Eastern  Shore  Natural  Gas  Co.  et  al.  45493 

Transcontinental  Gas  Pipe  Line  Corp.  et  al.,  45483 
Natural  gas  companies: 

Certificates  of  public  convenience  and  necessity; 

applications,  abandonment  of  service  and  petitions  to 
amend.  45487 
Preliminary  permits  surrender: 

Cogeneration  &  Electric.  Inc..  et  al,  45489 
Small  power  production  and  cogeneration  facilities; 
qualifying  status: 

Trenton  District  Energy  Co.,  45490 
Applications,  hearings,  determinations,  etc.: 

Fina  Oil  &  Chemical  Co.,  45490 

KN  Energy,  Inc..  45487 

United  Gas  Pipe  Line  Co..  45487 

Federal  Labor  Relations  Auttiority 

RULES 

Office  addresses  and  geographic  locations: 
Los  Angeles  Regional  Office,  45443 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  45499 

Freight  forwarder  licenses: 

Jorma  Infl  Corp.  et  al,  45499 
Rulemaking  petitions: 

Waterfront  Rail  Truckers  Union;  truck  detention  charges 
at  west  coast  ports,  45499 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  acUvities  under  0MB  review. 

45500 

(2  documents) 
Meetings;  Sunshine  Act,  45525 

(2  documents) 

Federal  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  45526 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Federal  debt  collection  and  discount  evaluation;  Treasury 
current  value  of  fund  rate.  45523 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  Species  Convention: 
Bobcat;  export;  45469 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45506 
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Food  and  Drug  Administration 

RULES 

Human  drugs: 

Antibiotic  drugs — 

Cefuroxime  axetil  tablets;  correction.  45528 
NOTICES 

Memorandums  of  understanding: 
Alcohol.  Tobacco  and  Firearms  Bureau;  alcoholic 
beverages  considered  adulterated;  enforcement 
responsibilities,  45502 

Food  and  Nutrition  Service 

PROPOSED  RULES 

Child  nutrition  programs: 
Women,  infants,  and  children;  special  supplemental  food 
program — 
Reporting  participation  and  priority  data.  45457 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Georgia 

Yamaha  Golf  Cart  and  Water  Vehicle  Plant,  45474 
Louisiana,  45475 

General  Services  Administration 

NOTICES 

Property  management: 
San  Joaquin  California  Project,  Tulare  County.  CA.  45501 

Health  and  Human  Services  Department 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Public  Health  Service;  Social 
Security  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45501 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Housing  and  Urban  Development  Department 

NOTICES 

Grants;  availability,  etc.: 
Facilities  to  assist  homeless;  supplemental  assistance; 
guidelines;  correction,  45528 

Immigration  and  Naturalization  Service 

RULES 

Nonimmigrant  classes: 
Documentary  requirements  for  admission,  extension,  and 
maintenance  of  status,  45445 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements:  availability,  etc.: 
White  Mountain  Apache  Indian  Reservation,  AZ,  45506 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau; 
Land  Management  Bureau;  Minerals  Management 
Service;  National  Park  Service 

RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative  guidelines,  45584 


International  Trade  Administration 

NOTICES 

Short  supply  determinations: 
Carbon  semi-finished  steel  slabs,  45476 
Rotogravure  doctor  blade  steel  strip,  etc.,  45475 

Applications,  hearings,  determinations,  etc.: 
Argonne  National  Laboratory  et  al,  45476 
Beckman  Research  Institute  of  the  City  of  Hope  et  al, 

45477 
Energy  Department  et  al,  45477 
University  of  Minnesota,  45477 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Rate  bureaus;  expansion  of  collective  ratemaking 
territory,  45507 
Railroad  operation,  acquisition,  construction,  etc.: 

Atchison,  Topeka  &  Santa  Fe  Railway  Co.  et  al,  45508 

Butte/Anaconda  Historical  Park  &  Railroad  Corp.,  45508 

Fay,  Gordon  H.,  et  al,  45508 

Seminole  Gulf  Railway,  LP.,  45509 

Wyoming  &  Colorado  Railroad  Co.,  Inc.,  45510 
Railroad  services  abandonment: 

Missouri  Pacific  Railroad  Co.,  45509 

Union  Pacific  Railroad  Co.,  45509 

Justice  Department 

See  also  Immigration  and  Naturalization  Service 

NOTICES 

Pollution  control;  consent  judgments: 
Conservation  Chemical  Co.  et  al.  45510 

Lal}or  Department 

See  Employment  and  Training  Administration;  Occupational 
Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Nevada,  45507 

Minerals  Management  Service 

RULES 

Royalty  management: 
Royalty-in-kind  crude  oil  sale 
Correction.  45528 

National  Aeronautics  and  Space  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Galileo  and  Ulysses  missions,  45513 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Media  Arts  Advisory  Panel,  45514 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
GTE  Products  Corp.,  45522 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 


VI 
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National  Oceanic  and  Atmosplieric  Administration 

RULES 

Fishery  conservation  and  management: 

Pacific  Coast  groundfish,  45455 
NOTICES 
Permits: 

Marine  mammals,  45478 

National  Park  Service 

NOTICES 

Meetings: 
Acadia  National  Park  Advisory  Commission,  45507 

Navy  Department 

RULES 

Rules  governing  public  access;  Kahoolawe  Island  and 
Kaula:  under  cognizance  of  Commander  Naval  Base, 
Pearl  Harbor,  HI,  45454 
NOTICES 

Environmental  statements;  availability,  etc.: 
Family  housing  at  Naval  Air  Engineering  Center, 
Ukehurst,  NJ,  45479 
Meetings: 
Chief  of  Naval  Operations  Executive  Panel  Advisory 
Committee,  45480 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 
Practice  rules: 
Domestic  licensing  proceedings — 
Geologic  repository  for  disposal  of  high-level 

radioactive  waste;  negotiated  rulemaking  advisory 
committee,  45464  j 

NOTICES  ' 

Meetings: 
Reactor  Safeguards  Advisory  Committee,  45514 
(3  documents) 
Applications,  bearings,  determinations,  etc.: 
Commonwealth  Edison  Co.,  45515 
Mississippi  Power  &  Light  Co.  et  al,  45516 

Occupational  Safety  and  Healtit  Administration 

PROPOSED  RULES 

Safety  and  health  standards:  I 

Electrical  safety-related  work  practifces,  45530 

Public  Health  Service 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration 
NOTICES  I 

Meetings: 
National  Nutrition  Monitoring  System;  information  and 

data  scientific  review;  study,  45504 
National  Toxicology  Program;  Scientific  Counselors 
Board,  45503 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  45526,  45527 

(2  documents) 
Applications,  hearings,  determinations,  etc.: 

David  Lemer  Associates,  Inc.,  et  al.,  45518 

Dolphin  Equity  Fund,  Inc.,  45520 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Nnw  York,  45520 


Social  Security  Administration 

NOTICES 

Social  security;  foreign  insurance  or  pension  systems: 
Saudi  Arabia,  45504 

State  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Vienna  Convention  for  Protection  of  Ozone  Layer 
Protocol,  45520 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements    • 

Transportation  Department 

See  Federal  Aviation  Administration;  National  Highway 
Traffic  Safety  Administration 

Treasury  Department 

See  also  Alcohol.  Tobacco  and  Firearms  Bureau;  Fiscal 

Service 
NOTICES  ,      r^.MT, 

Agency  information  collection  activities  under  OMB  review. 
45523 

(2  documents) 
Tax  treaties,  income;  various  countries: 
Singapore,  45523 

United  States  Information  Agency 

NOTICES 

Art  objects,  importation  for  exhibition: 

Human  Figure  in  Early  Greek  Art,  45524 
Meetings: 

Public  Diplomacy,  U.S.  Advisory  Commission.  45524 

Veterans  Administration 

NOTICES  ,      «»„ 

Agency  information  collection  activities  under  OMB  review. 
45524 


Separate  Parte  In  This  Issue 

Part  II  ,  .„    ,u 

Department  of  Labor,  Occupational  Safety  and  Health 

Administration,  45530 

Part  III 

Department  of  Education,  45552 

Part  IV 

Department  of  Transportation,  Federal  Aviation 
Administration,  45578 

PartV 

Department  of  the  Interior,  45584 

Part  VI  , . 

Department  of  Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  45596 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  tills  month  can  be  found  in 
ttie  Reader  Aids  section  at  ttie  end  of  this  issue. 
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by  the  Superintendent  of  Documents. 
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FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Ch.  XIV 

Regional  Office;  Address  Change 

agency:  Federal  Labor  Relations 
Authority  (including  the  General 
Counsel  of  the  Federal  Labor  Relations 
Authority)  and  Federal  Service 
Impasses  Panel. 

action:  Amendment  of  rules  and 
regulations. 

summary:  This  document  amends 
Appendix  A,  paragraph  (d){8)  (45  FR 
3522)  of  the  rules  and  regulations  of  the 
Federal  Labor  Relations  Authority 
(Authority).  General  Counsel  of  the 
Federal  Labor  Relations  Authority 
(General  Counsel),  and  Federal  Service 
Impasses  Panel  (Panel),  published  at  5 
CFR  Part  2400  et  seq..  (1987)  to  establish 
a  new  room  number  and  mailing 
address  for  the  Authority's  Los  Angeles 
Regional  Office.  The  Los  Angeles 
Regional  Office  telephone  numbers  have 
not  been  changed. 
effective  date:  November  9, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  J.  Watkins,  Deputy  to  the 
General  Counsel  (202)  382-0744. 
SUPPLEMENTARY  INFORMATION:  Effective 
January  28, 1980,  the  Authority,  General 
Counsel  and  Panel  published  at  45  FR 
3482,  January  17, 1980,  final  rules  and 
regulations  to  govern  the  processing  of 
cases  by  the  Authority,  General  Counsel 
and  Panel  under  Chapter  71  of  Title  5  of 
the  United  States  Code  (5  CFR  Part  2400 
et  seq.  (1987)).  These  rules  and 
regulations  are  required  by  Title  VII  of 
the  Civil  Service  Reform  Act  of  1978  and 
are  set  forth  in  5  CFR  Part  2400  et  seq. 
(1987).  Appendix  A.  paragraph  (d)  of  the 
foregoing  rules  and  regulations  sets  forth 


office  addresses  and  telephone  numbers 
of  the  Regional  Directors  of  the 
Authority.  This  amendment  sets  forth 
the  new  room  number  and  mailing 
address  of  the  Los  Angeles  Regional 
Office  of  the  Authority.  The  Los  Angeles 
Regional  Office  telephone  numbers  have 
not  been  changed.  Accordingly,  in 
Appendix  A  to  Chapter  XIV.  paragraph 
(d)(8)  of  the  Authority.  General  Counsel, 
and  Panel  rules  and  regulations  (5  CFR 
Part  2400  et  seq.  (1987))  is  revised  to 
read  as  follows: 

Appendix  A  to  5  CFR  Ch.  XIV— Current 
Addresses  and  Geographic  Jurisdictions 

*  *        •        *        * 

(d)  The  OHice  addresses  of  Regional 
Directors  of  the  Authority  are  as  follows: 

•  *         •         *         * 

(8)  Los  Angeles  Regional  Office— 350  South 
Figueroa  Street,  Suite  370.  Los  Angeles, 
California  90071,  Telephone:  FTS— 798-3805, 
Commercial — (213)  688-3605 
(5  U.S.C.  7134) 

Dated:  November  18, 1987. 
John  C.  Miller, 

General  Counsel,  Federal  Labor  Relations 
Authority. 

[FR  Doa  87-27343  Filed  11-27-87;  8:45  am] 

BILUNG  CODE  6727-41-M 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  405 
[Doc.  No.  5006SI 

Apple  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Notice  of  Extension  of  Sales 
Closing  Date. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  herewith  gives 
notice  of  the  extension  of  the  sales 
closing  date  for  accepting  applications 
for  apple  crop  insurance  in  all  counties 
wherein  such  insurance  is  offered, 
effective  for  the  1988  crop  year  only. 
This  action  is  necessary  because  the 
policy  for  insuring  apples  has  recently 
been  provided  to  agents  leaving  an 
insufficient  amount  of  time  for 
marketing  purposes.  Therefore, 
additional  time  for  applications  to  be 
accepted  is  being  provided  accordingly. 
The  intended  effect  of  this  notice  is  to 


advise  all  interested  parties  of  the 
extension  of  the  sales  closing  date  and 
to  compy  with  the  provisions  of  the 
apple  crop  insurance  regulations  with 
respect  to  the  Manager's  authority  to 
extend  sales  closing  dates. 

EFFECnVE  date:  November  30, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC.  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  contained  in  7  CFR 
§  405.7,  the  closing  date  for  accepting 
applications  for  apple  crop  insurance  in 
all  counties  is  November  20. 

Because  of  the  delay  in  providing 
agents  with  current  policy  provisions 
resulting  in  a  foreshortened  marketing 
period,  FCIC  is  extending  the  sales 
closing  date  in  all  counties  where  apple 
crop  insurance  is  offered. 

Under  the  provisions  of  7  CFR  405.7, 
the  sales  closing  date  for  accepting 
applications  may  be  extended  by 
placing  the  extended  date  on  file  in  the 
service  office  and  by  publishing  a  notice 
in  the  Federal  Register  upon 
determination  that  no  adverse 
selectivity  will  result  from  such 
extension.  If  adverse  conditions  develop 
during  such  period,  FCIC  will 
immediately  discontinue  acceptance  of 
applications. 

Notice 

Accordingly,  pursuant  to  the  authority 
contained  in  7  CFR  405.7,  the  Federal 
Crop  Insurance  Corporation  herewith 
gives  notice  that  the  sales  closing  date 
for  accepting  applications  for  apple 
insurance  in  all  counties  where  such 
insurance  is  offered,  is  hereby  extended 
through  the  close  of  business  on 
December  4,  effective  for  the  1985  crop 
year  only. 

Authority:  Sees.  506,  516,  Pub.  L  75-430.  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1506, 1516). 

Done  in  Washington,  DC.  on  November  20. 
1987. 

E.  Ray  Fosse. 

Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  87-27352  Filed  11-27-87;  8.45  am) 

BILUNG  CODE  3410-OS-M 
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Agricultural  Mariceting  Service 

7  CFR  Part  907 

(Naval  Orange  Reg.  661] 

Navd  Orangea  Grown  in  Arizona  and 
Dealgnated  Part  of  California; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  Regulation  661  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  November  27  through 
December  3. 1987.  Such  action  is  needed 
to  balance  the  supply  of  fresh  navel 
oranges  with  the  demand  for  such 
oranges  during  the  period  speciHed  due 
to  the  marketing  situation  confronting 
the  orange  industry. 
dates:  Regulation  1661  (§  907.961)  is 
effective  for  the  period  November  27 
through  December  3. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  C.  Martin,  Section  Head, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F&V, 
AMS.  USDA,  Room  2528-S,  P.O.  Box  | 
96456.  Washington,  DC  20090-6456; 
telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This 
fmal  rule  is  issued  under  Marketing 
Order  907  [7  CFR  Part  907).  as  amended, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  herein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural       ^ 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  t)|e 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  123  handlers 
of  California-Arizona  navel  oranges 


subject  to  regulation  under  the  navel 
orange  marketing  order,  and 
approximately  4.065  producers  in 
California  and  Arizona.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $100,000, 
and  small  agricultural  service  firms  are  , 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
great  majority  of  handlers  and 
producers  of  California-Arizona  navel 
oranges  may  be  classified  as  small 
entities. 

This  action  is  consistent  with  the 
marketing  policy  for  1987-88  adopted  by 
the  Navel  Orange  Administrative 
Committee  (Committee).  The  Committee 
met  publicly  on  November  24, 1987.  in 
Visalia.  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  recommended, 
by  a  7  to  4  vote,  a  quantity  of  navel 
oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  the  market  for 
navel  oranges  is  stabilizing. 

Based  on  consideration  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
prorate  regulations,  the  Administrator  of 
the  AMS  has  determined  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  noticed  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  To  effectuate  the  declared 
purposes  of  the  Act,  it  is  necessary  to 
make  this  regulatory  provision  effective 
as  specified,  and  handlers  have  been 
apprised  of  such  provision  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Fart  907 

Marketing  agreements  and  Orders. 
California.  Arizona,  Oranges  (navel). 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  907  is  amended  as 
follows: 


PART  907— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  907.961  is  added  to  read  as 
follows: 

§  907.961    Navel  Oranges  Regulation  661. 
The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  November  27, 
1987.  through  December  3. 1987.  are 
established  as  follows: 

(a)  District  1: 1.739.000  cartons: 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3: 111.000  cartons; 

(d)  District  4:  Unlimited  cartons. 

Dated:  November  25, 1987. 
Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
(FR  Doc.  87-27590  Filed  11-27-87;  8:45  am] 

BILUNG  CODE  3410-02-M 


7  CFR  Part  910 
[Lemon  Reg.  589] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  Regulation  589  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
300,000  cartons  during  the  period 
November  29  through  December  5, 1987. 
Such  action  is  needed  to  balance  the 
supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

DATES:  Regulation  589  (§  910.889)  is 
effective  for  the  period  November  29 
through  December  5, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  C.  Martin,  Section  Head, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA.  Room  2523.  South  Building. 
P.O.  Box  96456.  Washington.  DC  20090- 
6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 


this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  are  brought  about  through  group 
action  of  essentially  small  entities  acting 
on  their  own  behalf.  Thus,  both  statutes 
have  small  entity  orientation  and 
compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910k  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act".  7  U.S.C  601-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  pohcy  for  1987-8&  The 
committee  met  pubUcly  on  November  24, 
1987,  in  Los  Angeles,  CaUfomia,  to 
consider  the  current  and  prospective 
conditions  of  simply  and  demand  and 
recommended,  by  an  11  to  1  vote,  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  committee  reports  that  the  demand 
for  lemons  is  good. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  pubUc 
interest  to  give  preliminary  notice,  and 
engage  in  fiirther  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act.  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEIMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stet.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.889  is  added  to  read  as 
follows: 

§  910.889    Lemon  Regulation  589. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  November  29 
through  December  5, 1987,  is  established 
at  300,000  cartons. 

Dated:  November  25. 1987. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
(FR  Doc.  87-27589  Filed  11-27-87;  8:45  am] 

BILUNG  CODE  3410-02-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  214 

[INS  No.  1024-87] 

Nonimmigrant  Classes;  Requirements 
for  Admission,  Extension,  and 
Maintenance  of  Status 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  nilranaking  revises  the 
documentary  requirements  for 
submission  of  an  application  for 
extension  of  stay  by  an  ahen 
temporarily  in  the  United  States. 
Existing  regulations  require  that  an 
alien's  passport  be  valid  for  at  lease  six 
months  beyond  the  date  on  which  he  or 
she  intends  to  depart  from  the  United 
States.  Under  this  rulemaking  the  ahen 
will  be  required  to  certify  at  the  time  of 
application  for  extension  that  the 
passport  is  valid  and  that  he  or  she  will 
maintain  the  validity  of  the  passport 
throughout  his  or  her  stay.  The  alien  will 
no  longer  be  required  to  estabUsh  that 
the  passport  is  valid  for  six  months 
beyond  the  anticipated  departure  date. 
EFFECTIVE  DATE:  December  3a  1967. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  L  Shaul.  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  425  I  Street, 


NW..  Washington.  DC  20538,  Telephone: 
(202)  633-3946. 

SUPPLEMENTARY  INFORMATION:  Section 
212(a)(26)  of  the  Immigration  and 
Nationality  Act  of  1952  ("the  Act") 
requires  that  a  nonimmigrant  alien 
seeking  admission  to  the  United  States 
be  in  possession  of  "a  passport  valid  for 
a  minimum  period  of  six  months  from 
the  date  of  the  expiration  of  the  initial 
period  of  his  admission  or  contemplated 
initial  period  of  stay  authorizing  him  to 
return  to  the  country  from  which  he 
came  or  to  proceed  to  and  enter  some 
other  country  during  such  period."  By 
regulation,  at  8  CFR  214.1(a),  the 
Immigration  and  Naturalization  Service 
("the  Service")  had  required  that  an 
alien  filing  an  application  for  extension 
of  nonimmigrant  stay  also  be  in 
possession  of  a  passport  valid  for  a 
minimum  of  six  months  from  the 
expiration  date  of  the  contemplated 
stay,  unless  otherwise  provided. 

On  June  15, 1987  the  Service  proposed 
at  52  FR  22661  that  the  requirement 
relating  to  applications  for  extension  of 
stay  be  changed  so  that  the  alien  would 
be  required  to  be  in  possession  of  a 
valid  passport  at  the  time  of  application 
and  would  be  required  to  maintain  the 
validity  of  the  passport  throughout  his  or 
her  stay  in  the  United  States,  but  would 
no  longer  be  required  to  be  in 
possession  of  a  passport  valid  for  six 
months  beyond  the  anticipated 
departure  date.  The  Service  invited 
interested  parties  to  submit  comments 
not  later  than  July  15, 1987. 

The  Service  received  a  total  of  seven 
comments  from  the  public  on  the 
proposed  rulemaking.  All  but  one  of  the 
commenters  were  in  favor  of  the 
proposal.  The  lone  dissenter  was  under 
the  mistaken  impression  that  under  the 
existing  regulation  it  is  the  responsibility 
of  the  Service  to  obtain  an  extension  of 
passport  validity  on  behalf  of  the  alien, 
and  that  the  purpose  of  the  proposed 
rulemaking  was  to  shift  this  burden  from 
the  Service  to  the  alien.  Obtaining  an 
extension  of  passport  validity  always 
has  been,  and  will  continue  to  be,  the 
responsibility  of  the  ahen.  The 
rulemaking  merely  relieves  the  alien  of 
the  requirement  to  be  in  possession  of  a 
passport  valid  for  six  months  beyond 
the  date  to  which  he  or  she  seeks  an 
extension  of  stay  in  the  United  States. 
The  alien  will  still  be  responsible  for 
ensuring  that  his  passport  remains  valid 
throughout  his  stay  in  the  United  States. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule 
does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
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a  major  rule  within  the  meaning  of 
section  1(b)  of  Executive  Order  12291. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget,  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  under  control  number  1115-0087. 

List  of  Subjects  in  8  CFR  Part  214 

Administrative  practice  and 
procedure,  Aliens,  Employment,  Foreign 
ofFicials,  Health  professions.  Labor 
unions,  Reporting  and  recordkeeping 
requirements.  Schools,  Students,  Travel 
restrictions. 

Accordingly,  Chapter  I  of  Title  8  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  214— (AMENDED] 

1.  The  authority  citation  for  Part  214  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103. 1184. 

2.  In  §  214.1,  paragraph  (a)  is  revised 
to  read  as  follows:  | 

§214.1    Requirements  for  admission, 
extension,  and  maintenance  of  status. 

(a)  General.  Every  nonimmigrant  alien 
who  applies  for  admission  to,  or  an 
extension  of  stay  in,  the  United  States, 
shall  establish  that  he  or  she  is 
admissible  to  the  United  States,  or  that 
any  ground  of  inadmissibility  has  been 
waived  under  section  212(d)(3)  of  the 
Act.  Upon  application  for  admission,  the 
alien  shall  present  a  valid  passport  and 
valid  visa  unless  either  or  both 
documents  have  been  waived.  However, 
an  alien  applying  for  extension  of  stay 
shall  present  a  passport  only  if 
requested  to  do  so  by  the  Service.  The 
passport  of  an  alien  applying  for 
admission  shall  be  valid  for  a  minimum 
of  six  months  from  the  expiration  date 
of  the  contemplated  period  of  stay, 
unless  otherwise  provided  in  this 
chapter,  and  the  alien  shall  agree  to 
abide  by  the  terms  and  conditions  of  his 
or  her  admission.  The  passport  of  an 
alien  applying  for  extension  of  stay  shall 
be  valid  at  the  time  of  application  for 
extension,  unless  otherwise  provided  in 
this  chapter,  and  the  alien  shall  agree  to 
maintain  the  validity  of  his  or  her 
passport  and  to  abide  by  all  the  terms 
and  conditions  of  his  extension.  The  , 
alien  shall  also  agree  to  depart  the 
United  States  at  the  expiration  of  his  or 
her  authorized  period  of  admission  or 
extension,  or  upon  abandonment  of  his 
or  her  authorized  nonimmigrant  status. 
At  the  time  a  nonimmigrant  alien 
applies  for  admission  or  extension  of 
stay  he  or  she  shall  post  a  bond  on  Form 
1-352  in  the  sum  of  not  less  than  $500.  to 


insure  the  maintenance  of  his  or  her 
nonimmigrant  status  and  departure  from 
the  United  States,  if  required  to  do  so  by 
the  director,  immigration  judge,  or  Board 
of  Immigration  Appeals. 
***** 

Dated:  November  16, 1987. 
Richard  E.  Norton. 

Associate  Commissioner,  Examinations 
Immigration  and  Naturalization  Service. 
(FR  Doc.  87-27474  Filed  11-27-87:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21  and  23 

(Docket  No.  031CE,  Special  Conditions  No. 
23-ACE-29] 

Special  Conditions;  Piaggio  Model  P- 
180  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  to  become  part  of  the  type 
certification  basis  for  Piaggio  Model  P- 
180  series  airplanes.  The  airplane  will 
have  novel  and  unusual  design  features 
when  compared  to  the  state  of 
technology  envisaged  in  the  applicable 
airworthiness  requirements  in  Part  23  of 
the  Federal  Aviation  Regulations  (FAR). 
The  novel  and  unusual  design  features 
are  associated  with  the  use  of  advanced 
composite  materials  for  primary  flight 
structure,  the  location  of  the  propellers, 
forward  wing  (canard)  configuration, 
and  an  outward  opening,  main  entry 
door  in  the  pressurized  cabin  for  which 
the  regulations  do  not  contain  adequate 
or  appropriate  safety  standards.  These 
special  conditions  contain  the  additional 
safety  standards  which  the 
Administrator  finds  necessary  to 
establish  a  level  of  safety  equivalent  to ' 
that  envisioned  in  the  applicable 
regulations. 

EFFECTIVE  DATE:  November  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Oscar  E.  Ball,  Aerospace  Engineer. 
ACE-112.  Standards  Office,  Aircraft 
Certification  Division,  601  East  12th 
Street,  Room  1656.  Federal  Office 
Building,  Kansas  City,  MO  64106, 
telephone  (816)  374-5688. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  29, 1983,  Rinaldo 
Piaggio,  S.p.A.  made  application  for  a 
type  certificate  through  Registro 
Aeronautico  Italiano  (RAI)  to  the  FAA 


Brussels  Office  for  the  Model  GP-180. 
and  submitted  a  revised  application 
changing  the  model  designation  to 
Model  P-180  on  November  12. 1986. 

The  Model  P-180  is  a  small,  normal 
category.  9-passenger  airplane  with  a 
partially  composite-structure  airframe, 
forward  wing  (canard)  with  aftmounted. 
T-tail  configiu-ation.  laminar  flow  wing 
and  twin  turboprop  engines  that  are 
main-wing-mounted  with  pusher 
propellers  aft  of  the  main  wing  trailing 
edge. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  fmds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  will  be 
adopted  and  issued  after  public  notice, 
in  accordance  with  §§11.28  and 
11.29(b),  effective  October  14, 1980,  and 
will  become  part  of  the  type  certification 
basis,  in  accordance  with  §  21.17(a)(2). 

The  type  design  of  the  Model  P-180 
airplane  contains  a  number  of  novel  or 
unusual  design  features  with  respect  to 
the  state  of  technology  envisaged  by  the 
applicable  Part  23  airworthiness 
standards  for  an  airplane  to  be  type 
certificated  under  Part  23  requirements. 
Special  conditions  are  adopted  because 
the  airworthiness  requirements  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  novel  and  unusual 
design  features  of  the  Model  P-180 
airplane. 

Type  Certification  Basis 

The  certification  basis  for  the  Piaggio 
Model  P-180  airplane  is  14  CFR.  Part  21. 
§  21.29;  14  CFR.  Part  23,  effective 
February  1. 1965.  including  amendments 
23-1  through  23-33;  Special  Federal 
Aviation  Regulations  No.  27.  effective 
February  1. 1974.  including  amendments 
27-1  through  27-5;  14  CFR,  Part  36, 
effective  December  1. 1969,  including 
amendments  36-1  through  amendment 
effective  on  the  date  of  type 
certification;  exemptions,  if  any;  and 
these  special  conditions. 

Discussion  of  Comments 

One  comment  responded  to  Notice 
No.  23-ACE-29  published  in  the  Federal 
Register  on  August  31. 1987.  The  closing 
date  for  comments  was  September  30, 
1987. 

The  commenter.  Piaggio,  presented 
two  comments  in  the  nature  of 
corrections  to  the  notice.  The  first 
comment  pointed  out  that  Piaggio's 
revised  application  dated  November  12. 
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1986.  had  revised  the  type  certification 
basis,  in  part,  from  "*  *  *  Part  23  *  *  * 
Amendments  23-31  through  23-30  *  *  •" 
to"*  *  *  Part  23  effective  February  1. 
1965.  including  Amendments  23-1 
through  23-33  *  *  *"  The  FAA  agrees 
and  has  made  the  correction  in  the  type 
certification  basis. 

The  second  comment  addressed  the 
notice  preamble  as  follows: 

FR  Page  32812,  Third  Column  1st  and  2nd 
paragraph. 

The  last  sentence  of  the  Ist  paragraph  and 
the  first  sentence  of  the  2nd  paragraph  should 
be  clarified  to  the  following  description  of  the 
P.180  flap  system  which  includes  a  monitor 

The  flap  system  is  made  up  of  four 
mechanically  independent  flap  sets  or 
surfaces  consisting  of  main  wing  outboard 
and  inboard  flap  sets  each  with  independent 
mechanical  interconnects  and  a  separate  left 
and  right  forward  wing  flap. 

The  main  wing  inboard  flaps  and  each 
forward  wing  flap  are  electrically 
synchronized  and  slaved  to  the  main  wing 
outboard  flaps. 

The  flap  system  includes  a  monitor  to 
delect  and  annunciate  any  unsynchronized/ 
nonsymmetric  flap  condition;  however,  the 
flap  monitor  does  not  disable  the  flap  system 
and  prevent  further  movement  when  an 
unsynchronized  condition  is  detected. 

The  FAA  recognizes  this  explanatory 
material  has  resulted  from  a  design 
change.  The  FAA  does  not  usually 
revise  notice  preamble  material  in  the 
preamble  of  the  final  rule  but,  in  this 
case,  the  comment  is  recognized  herein 
for  the  public  record.  There  were  no 
comments  affecting  the  substantive 
content  of  the  special  conditions. 

Conclusion 

This  action  affects  only  the  Piaggio 
Model  P-180  series  airplanes.  It  is  not  a 
rule  of  general  applicability  and  applies 
only  to  the  model  and  series  of  airplane 
identified  in  these  final  special 
conditions. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety,  Aircraft.  Air 
transportation.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees  313(a),  601.  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.C.  1354(a),  1421  and  1423);  49  U.S.C. 
106(g)  (Revised  Pub.  L  97-449,  January  12. 
1983);  14  CFR  21.16  and  21.17;  and  14  CFR 
11.28  and  11.49. 

Adoption  of  Special  Conditions 

In  consideration  of  the  foregoing,  the 
following  special  conditions  are  issued 
as  part  of  the  type  certification  basis  for 
the  Piaggio  Model  P-180  series  airplanes 
and  future  changes  to  those  airplanes: 


1.  Buffet  Onset  Envelope 

In  addition  to  the  requirements  of 
S§  23.251  and  23.1585.  with  the  airplane 
in  the  cruise  configuration,  the  positive 
maneuvering  load  factors  at  which  the 
onset  of  perceptible  buffeting  occurs 
must  be  determined  for  the  ranges  of 
airspeed  or  Mach  number,  weight,  and 
altitude  for  which  the  airplane  is  to  be 
certificated.  The  buffet  onset  envelopes 
determined  must  be  furnished  as 
information  in  the  Airplane  Flight 
Manual.  This  information  must  include 
envelopes  of  load  factors,  speed,  weight, 
and  altitude  which  provide  a  sufficient 
range  for  normal  operations.  The  buffet 
onset  envelopes  presented  may  reflect 
the  center  of  gravity  at  which  the 
airplane  is  normally  loaded  during 
cruise  if  corrections  for  the  effect  of 
different  center  of  gravity  locations  are 
furnished. 

2.  Inadvertent  Excursions  Beyond 
Maximum  Operating  Speeds 

In  addiiton  to  the  requirements  of 
§  23.251,  it  must  be  possilble  to  achieve 
a  positive  load  factor  of  1.5  for  recovery 
from  inadvertent  speed  excursions 
beyond  Vmo/Mmo  and  up  to  Vdf/Mdf.  for 
each  combination  or  weight,  altitude 
and  center  of  gravity. 

3.  Effects  of  Contamination  on  Laminar 
Flow  Airfoils 

In  the  absence  of  specific 
requirements  for  airfoil  contamination, 
airplane  airfoil  designs  which  have 
airfoil  pressure  gradient  characteristics 
and  smooth  aerodynamic  surfaces 
which  may  be  capable  of  supporting 
natural  laminar  flow  must  comply  with 
the  following: 

(a)  It  must  be  shown  by  tests  or 
analysis  supported  by  tests  that  the 
airplane  complies  with  the  requirements 
of  §§  23.141  through  23.253  with  any 
airfoil  contamination  which  would 
normally  be  encountered  in  service  and 
which  would  cause  significant  adverse 
effects  on  the  handling  qualities  of  the 
airplanes  resulting  from  the  loss  of 
laminar  flow. 

(b)  Significant  performance 
degradations  identified  as  resulting  horn 
the  loss  of  laminar  flow  must  be 
provided  as  part  of  the  information 
required  by  §§  23.1585  and  23.1587. 

4.  Evaluation  of  Composite  Structure 

In  addition  to  complying  with  §  23.572, 
all  composite  structure,  the  failure  of 
which  would  result  in  catastrophic  loss 
of  the  airplane,  including  the  tail  section, 
each  forward  wing  and  its  attaching 
structure,  and  each  moveable  control 
surface,  must  be  evaluated  to  the 
damage  tolerance  criteria  prescribed  in 
paragraphs  (a)  through  (h)  of  this  special 


condition,  unless  shown  to  be 
impractical.  In  cases  shown  to  be 
impractical,  the  aforementioned 
structure  must  be  evaluated  in 
accordance  with  the  criteria  of 
paragraphs  (a)  and  (j)  of  this  special 
condition.  Where  bonded  joints  are 
used,  the  structure  must  also  be 
evaluated  in  accordance  with  the 
residual  strength  criteria  in  paragraph  (i) 
of  this  special  condition. 

(a)  It  must  be  demonstrated,  by  test  or 
by  analysis  supported  by  test  evidence, 
that  the  structure  is  capable  of  carrying 
ultimate  load  with  impact  damage.  The 
level  of  impact  damage  considered  need 
not  be  more  than  the  established 
threshold  of  detectability  considering 
the  inspection  procedures  employed. 

(b)  The  growth  rate  of  damage  that 
may  occur  from  fatigue,  corrosion, 
intrinsic  defects,  manufacturing  defects; 
e.g.,  bond  defects,  or  damage  from 
discrete  sources  under  repeated  loads 
expected  in  service;  i.e.,  between  the 
time  at  which  damage  becomes  initially 
detectable  and  the  time  at  which  the 
extent  of  damage  reaches  the  value 
selected  by  the  applicant  for  residual 
strength  demonstration,  must  be 
established  by  tests  or  by  analysis 
supported  by  tests. 

(c)  The  damage  growth,  between 
initial  detectabihty  and  the  value 
selected  for  residual  strength 
demonstration,  factored  to  obtain 
inspection  intervals,  must  permit 
develolpment  of  an  inspection  program 
for  application  by  operations  and 
maintenance  personnel. 

(d)  Instructions  for  continued 
airworthiness  for  the  airframe  must  be 
established  consistent  with  the  result  of 
the  damage  tolerance  eveluations. 
Inspection  intervals  must  be  set  so  that 
the  damage  initially  becomes  detectable 
by  the  inspection  methods  specified  the 
damage  will  be  detected  before  it 
exceeds  the  extent  of  damage  for  which 
residual  strength  is  demonstrated. 

(e)  Loads  spectra,  load  truncation,  and 
the  locations  and  types  of  damage 
considered  in  the  damage  tolerances 
evaluations  must  be  documented  in  test 
proposals. 

(f)  The  empennage,  tail  cone,  forward 
wing,  forward  wing  attaching  structure 
and  each  moveable  control  surface, 
must  be  shown  by  residual  strength 
tests,  or  analysis  supported  by  residual 
strength  tests,  to  be  able  to  withstand 
critical  limit  flight  loads,  considered  as 
ultimate  loads,  with  the  extent  of 
damage  consistent  with  the  results  of 
the  damage  tolerance  evaluations. 

(g)  The  effects  of  material  variability 
and  environmental  conditions;  e.g., 
exposure  to  temperature,  humidity. 
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erosion,  ultraviolet  radiation,  and/or 
chemicals,  on  the  strength  and 
durability  properties  of  the  composite 
materials  must  be  accounted  for  in  the 
damage  tolerance  evaluations  and  in  the 
residual  strength  tests. 

(h)  The  structure  must  be  shown  by 
analysis  to  be  free  from  flutter  to  Vo 
with  the  extent  of  damage  for  which 
residual  strength  is  demonstrated. 

(i)  In  lieu  of  a  non-destructive 
inspection  technique  which  assures 
ultimate  load  carrying  capability  of  each 
bonded  joint,  the  limit  load  capacity  of 
each  bonded  joint  critical  to  safe  flight 
must  be  substantiated  by  either  of  the 
following  methods  used  singly  or  in 
combination: 

(1)  The  maximum  disbonds  of  each 
bonded  joint  consistent  with  the 
capability  to  withstand  the  loads  in 
paragraph  (f)  of  this  special  condition 
must  be  determined  by  analysis,  tests, 
or  both.  Disbonds  of  each  bonded  joint 
greater  than  this  must  by  prevented  by 
design  features. 

(2)  Proof  testing  must  be  conducted  on 
each  production  article  which  will  apply 
the  critical  limit  design  load  to  each 
critical  bonded  joint 

(j)  For  those  structures  where  the 
damage  tolerance  method  is  shown  to 
be  impractical,  the  strength  of  such 
structures  must  be  determined  by  tests, 
or  analysis  supported  by  tests,  to  be 
able  to  withstand  the  repeated  loads  of 
variable  magnitude  expected  in  service. 
Impact  damage  in  composite  material 
components  which  may  occur  must  be 
considered  in  the  determination.  The 
impact  damage  level  considered  must  be 
consistent  with  detectability  by  the 
inspection  procedures  employed. 

5.  Loads 

(a)  In  addition  to  the  requirements  of 
§  23.301(b),  the  following  shall  be 
required:  Methods  used  to  determine 
load  intensities  and  distribution  over  the 
various  aerodynamic  lifting  and  control 
surfaces  must  be  validated  by  flight  test 
measurement  unless  the  methods  used 
for  determining  those  loads  are  shown 
to  be  reliable  or  conservative  for  the 
configuration  under  consideration. 

(b)  In  lieu  of  §  23.301(d),  the  following 
applies:  The  forward  lifting  surface  of  a 
canard  or  a  tandem  wing  configuration 
must  meet  all  the  requirements  of  Part 
23,  Subpart  C.  "Structure",  applicable  to 
a  wing. 

(c)  In  lieu  of  §  23.331  the  following 
apply: 

(1)  The  appropriate  balancing  loads 
must  be  accounted  for  in  a  rational  or 
conservative  manner  when  determining 
forward  and  main  wing  loads  and  linear 
inertia  loads  corresponding  to  any  of  the 


symmetrical  flight  conditions  speciHed 
in  5§  23.333  through  23.341. 

(2)  The  incremental  forward  wing  and 
horizontal  tail  loads  due  to  maneuvering 
and  gusts  must  be  reacted  by  the 
angular  inertia  of  the  airplane  in  a 
rational  or  conservative  manner. 

(3)  Mutual  influence  of  the 
aerodynamic  surfaces  must  be  taken 
into  account  when  determining  flight 
loads. 

(d)  In  addition  to  the  gust  load 
requirements  of  S  23.341  the  following 
applies: 

The  gust  loads  for  a  canard  or  a 
tandem  wing  configuration  must  be 
computed  using  a  rational  analysis 
considering  the  gust  criteria  of 
%  23.333(c)  or  may  be  computed  in 
accordance  with  §  23.341  provided  the 
resulting  loads  are  shown  to  be 
conservative  with  respect  to  the  gust 
criteria  of  S  23.333(c). 

(e)  In  lieu  of  the  balancing  loads 
requirements  of  §  23.421.  the  following 
apply: 

(1)  A  horizontal  surface  balancing 
load  is  a  load  necessary  to  maintain 
equilibrium  in  any  specified  flight 
condition  with  no  pitching  acceleration, 

(2)  Horizontal  balancing  surfaces  must 
be  designed  for  the  balancing  loads 
occurring  at  any  point  on  the  limit 
maneuvering  envelope  and  in  the  flap 
conditions  specified  in  §  23.345.  The 
distribution  in  figure  86  of  Appendix  B  of 
Part  23  may  be  used  only  on  aft- 
mounted  horizontal  stabilizing  surfaces 
unless  its  use  elsewhere  is  shown  to  be 
conservative. 

(f)  In  addition  to  other  applicable 
requirements,  for  gust  loads  on  each 
horizontal  surface  forward  of  the  main 
wing,  the  following  apply: 

(1)  Each  horizontal  surface,  other  than 
the  main  wing,  must  be  designed  for 
loads  resulting  from — 

(i)  Gust  criteria  specified  in  S  23.333(c) 
with  flaps  retracted;  and 

(ii)  Positive  and  negative  gusts  of  25 
f.p.s.  nominal  intensity  at  Vr 
corresponding  to  the  flight  conditions 
specified  in  §  23.345(a)(2). 

(2)  When  determining  the  total  load 
on  the  horizontal  surfaces  for  the 
conditions  specified  in  subparagraph 
(f)(1)  of  this  special  condition,  the  initial 
balancing  loads  for  steady 
unaccelerated  flight  at  the  pertinent 
design  speeds,  Vp.  Vc.  and  Vq  must  first 
be  determined.  The  incremental  load 
resulting  from  the  gusts  must  be  added 
to  the  initial  balancing  load  to  obtain  the 
total  load. 

(g)  In  addition  to  the  requirements  of 
S  23.425.  for  gust  loads  on  the  horizontal 
tail  surface  of  a  canard  or  tandem  wing 
configuration,  the  loads  computed  in 
accordance  with  S  23.425  must  be  shown 


to  be  conservative  with  respect  to  the 
gust  criteria  of  S  23.333(c). 

6.  Outward  Opening  Doors  and  Exits  in 
the  Pressure  Cabin  or  Compartments 

In  addition  to  the  requirements  of 
§S  23.783  and  23.807.  each  outward 
opening  external  door  and  exit  must 
comply  with  the  following: 

(a)  There  must  be  a  meant  to  lock  and 
safeguard  each  external  door  and  exit 
against  opening  in  flight,  either 
inadvertently  by  persons  or  as  a  result 
of  a  mechanical  failure  or  failure  of  a 
single  structural  element,  either  during 
or  after  closure. 

(b)  There  must  be  a  provision  for 
direct  visual  inspection  of  the  locking 
mechanism  by  a  crewmember  to 
determine,  under  operational  lighting 
conditions,  or  by  using  a  flashlight  or 
equivalent  lighting  source,  that  all 
external  doors  and  exits  are  fully  closed 
and  locked. 

(c)  There  must  be  a  visual  warning 
means  to  signal  flight  crewmembers  if 
any  external  door  or  exit  is  not  fully 
closed  and  locked.  The  means  must  be 
designed  such  that  any  failure  or 
combination  of  failures  that  would  result 
in  an  erroneous  closed  and  locked 
indication  is  improbable. 

7.  Forward  and  Main  Wing  Flap 
Interconnection 

In  lieu  of  9  23.701(a): 

(a)  The  main  wing  flaps  and  the 
related  moveable  surfaces  as  a  system 
must: 

(1)  Be  synchronized  by  mechanical 
connection;  or 

(2)  Maintain  synchronization  so  that 
the  occurrence  of  an  unsafe  condition 
has  been  shown  to  be  extremely 
improbable;  or 

(b)  The  airplane  must  be  shown  to 
have  safe  flight  characteristics  with  any 
combination  of  extreme  positions  of 
individual  moveable  surfaces;  however, 
mechanically  inter-connected  surfaces 
are  to  be  considered  as  a  single  surface. 

8.  Propeller  Ground  Clearance 

In  addition  to  the  propeller  clearance 
requirements  of  9  23.925.  the  following 
apply: 

(a)  The  airplane  must  be  designed 
such  that  the  propellers  will  not  contact 
the  runway  surface  when  the  airplane  is 
in  the  maximum  pitch  attitude 
attainable  during  normal  takeoffs  and 
landings;  and 

(b)  If  a  tail  bumper  or  an  energy 
absorption  device  is  provided  to  show 
compliance  with  paragraph  (a)  of  this 
special  condition,  the  following  apply: 


(1)  Suitable  design  loads  must  be 
established  for  the  tail  bumper  or  energy 
absorption  device;  and 

(2)  The  supporting  structure  of  the  tail 
bumper  or  energy  absorption  device 
must  be  designed  to  withstand  the  loads 
established  in  paragraph  (b)(1)  of  this 
special  condition  and  inspection/ 
replacement  criteria  must  be  established 
for  the  tail  bumper  or  energy  absorbing 
device  and  provided  as  part  of  the 
information  required  by  9  23.1529. 

9.  Propeller  Marking 

In  the  absence  of  specific  regulations, 
the  propellers  must  be  marked  so  that 
their  discs  are  conspicuous  under 
normal  daylight  ground  conditions. 

10.  Propeller  Ice  and  Exhaust  Gas 
Impingement  Protection 

In  the  absence  of  protection 
requirements  for  pusher  propellers,  the 
following  shall  apply: 

(a)  Ice  impingement  on  the  propeller: 
All  areas  of  the  airplane  forward  of  the 
propellers  that  are  likely  to  accumulate 
and  shed  ice  into  the  propeller  disc 
during  any  operating  condition  must  be 
suitably  protected  to  prevent  ice 
formation,  or  it  must  be  shown  that  any 
ice  shed  into  the  propeller  disc  will  not 
create  a  hazardous  condition. 

(b)  Exhaust  gas  impingement  on 
propeller:  If  the  engine  exhaust  gases 
are  discharged  into  the  propeller  disc,  it 
must  be  shown  by  tests  or  analysis 
supported  by  tests  that  the  propeller 
material  is  capable  of  continuous  safe 
operation. 

11.  Cockpit  Smoke  Evacuation 

In  the  absence  of  speciflc 
requirements  for  smoke  evacuation,  the 
following  apply: 

If  accumulation  of  hazardous 
quantities  of  smoke  in  the  cockpit  area 
is  reasonably  probable,  smoke 
evacuation  must  be  readily 
accomplished  starting  wil.h  full 
pressurization  and  without 
depressurization  beyond  safe  limits. 

Issued  in  Kansas  City,  Missouri  on 
November  2, 1987. 
Paul  K.  Bohr. 
Director,  CentraJ  Region. 
[FR  Doc.  87-27357  Filed  ll-27-«7:  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  67-CE-15-AD;  Amdt  39-5748] 

Airworthiness  Directives;  Beech  65, 70, 
80, 90, 99, 100. 200, 300,  and  1900 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Correction  of  final  rule. 


summary:  This  action  corrects 
Airworthiness  Directive  (AD)  87-22-01, 
Amendment  39-5748  (52  FR  38393; 
October  16. 1987),  applicable  to  Beech 
65,  70.  80,  90,  99. 100.  200,  300,  and  1900 
Series  airplanes.  This  correction  is 
necessary  because  two  figures 
referenced  in  the  AD  were  inadvertantly 
omitted  fi-om  the  text  published  in  the 
Federal  Register  and  the  AD  sent  to  the 
owners  and  operators  of  the  affected 
airplanes. 

EFFECTIVE  DATE:  November  30, 1987. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  Don  Campbell,  Aerospace  Engineer, 
Airframe  Branch.  ACE-120W.  Wichita 
Aircraft  Certification  Office.  1801 
Airport  Road.  Room  100,  Wichita, 
Kansas  67209;  Telephone  316-946-4409. 

SUPPLEMENTARY  INFORMATION: 

Subsequent  to  the  issuance  of  AD  87- 
22-01,  Amendment  39-5748  (52  FR  38393; 
October  16. 1987).  applicable  to  certain 
Beech  65.  70.  80.  90. 99, 100,  200,  300,  and 
1900  Series  airplanes  the  FAA  found 
that  two  figures  referenced  in  the  AD 
were  inadvertantly  omitted  from  the  text 
of  the  AD.  The  figures  were  included  in 
the  preamble  when  the  NPRM  which 
lead  to  this  AD  was  published  in  the 
Federal  Register.  Therefore,  action  is 
taken  herein  to  make  this  correction. 
Since  this  action  corrects  a  deletion 
fi-om  a  part  of  the  AD  and  imposes  no 
additional  burden  on  the  public,  notice 
and  procedure  hereon  are  unnecessary 
and  contrary  to  the  public  interest,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aviation  safety. 
Aircraft,  Safety. 


PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  correcting  and  reissuing  AD  87- 
22-01,  Amendment  39-5748  (52  FR  38393; 
October  16, 1987)  as  follows: 

Beecb:  Applies  to  all  Models  65.  65-80.  A65. 
A65-fl200.  70.  65-AeO.  65-A8O-8800.  65- 
Bao,  65-88,  65-90.  65-A90.  65-A90-1.  65- 
A90-2.  65-A90-3,  65-A90-4.  B90.  C90. 
C90A,  E90,  H90.  F90, 100.  AlOO.  BlOO.  99, 
99A.  A99A.  B99,  C99.  200,  200C,  200CT 
200T.  A200,  A200C.  A200CT.  B200.  B200C. 
B200CT.  B200T,  300. 1900,  and  1900C  (all 
serial  numbers)  airplanes  certificated  in 
any  category. 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD  unless  already 
accomplished. 

To  prevent  failure  of  the  nose  landing  gear 
(NLG)  fork  due  to  undetected  fatigue, 
cracking,  accomplish  the  following: 

(a)  Within  200  hours  lime-in-service  (TIS) 
after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  100  hours 
TIS  for  airplanes  in  the  65  Series,  70  Series. 
80  Series.  99  Series,  and  1900  Series,  and  150 
hours  TIS  for  airplanes  in  the  90  Series,  100 
Series,  200  Series,  and  300  Series,  inspect  the 
NLG  fork  using  fluorescent  penetrant  method 
in  accordance  with  the  instructions  in  Part  II 
of  Beech  Service  Bulletin  No.  2102,  Revision  I. 
dated  May  1987. 

Note:  Inspection  for  slippage  of  the  NLG 
fork  collar  on  the  strut  tube  per  Part  I  of  the 
Service  Bulletin  is  recommended  but  not 
required  by  this  AD. 

(1)  If  no  cracks  are  found,  the  airplane  may 
be  returned  to  service. 

(2)  If  a  crack  is  detected  at  the  tip  of  the 
weld,  is  not  more  than  0.75  inches  in  length, 
and  does  not  branch  out  into  the  unwelded 
tube  wall  (See  Figure  1  or  Figure  2  as 
applicable),  thereafter  at  intervals  not  to 
exceed  25  hours  TIS,  inspect  the  NLG  fork  per 
paragraph  (a)  above  until  replaced  with  a 
serviceable  part.  The  replacement  part  is 
immediately  subject  to  the  conditions  of  this 
AD. 
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(3)  If  a  crack  is  detected  that  exceeds  the 
limits  of  paragraph  (a)(2),  prior  to  further 
flight  replace  the  NLC  fork  with  a 
serviceable  part.  The  replacement  part  is 
immediately  subject  to  the  conditions  of  this 
AD. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
can  be  accomplished. 

(c)  The  repetitive  inspection  intervals 
required  by  this  AD  may  be  adjusted  up  to  10 
percent  of  the  specified  interval  so  as  to 


coincide  with  other  scheduled  maintenance. 

(d)  An  equivalent  method  of  compliance 
with  this  AD,  if  used,  must  be  approved  by 
the  Manager,  Wichita  Aircraft  Certiflcation 
Office,  1801  Airport  Road,  Room  lOa  Wichita, 
Kansas  67209;  telephone  316-946-4400. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  Beech 
Aircraft  Corporation,  Commercial 
Service.  Department  52.  P.O.  Box  85. 
Wichita,  Kansas  67201-0085;  or  may 


examine  the  doctunents  referred  to 
herein  at  FAA.  Office  of  the  Regional 
Counsel,  Room  1558,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

This  correction  becomes  effective  on 
November  30, 1987. 

Issued  in  Kansas  City  on  November  12. 
1987. 

Jerold  M.  Chavkin. 

Acting  Director,  Central  Region. 
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Left  Side  Views  of  Nosegear  Fork  Assembly 
Two  Configurations  Currently  in  Use 
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14  CFR  Part  39 

[Docket  Na  87-CE-34-AD;  Anwlt  39-5782] 

Airworthiness  Directives;  Cessna 
Models  340. 340A  and  414  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTiow;  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  Cessna  Models  340, 
340A  and  414  airplanes  which  requires 
inspection  for  and  correction  of  foel  line 
interference  with  the  firewall  access 
cover  stiffener.  The  FAA  has  received 
reports  of  fuel  leaks  caused  by  chafing 
of  the  crossfeed  fuel  lines.  The 
requirements  of  this  AD  will  assure 
proper  clearance  between  die  crossfeed 
fuel  lines  and  firewall  stiffener  and 
eliminate  the  potential  fire  hazard  due 
to  fuel  leakage. 

DATES:  Effective  Date:  December  1, 
1987.  Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Cessna  Service  Bulletin  No. 
MEB87-7.  dated  November  13, 1987. 
applicable  to  this  AD  may  be  obtained 
from  the  Cessna  Aircraft  Company, 
Customer  Services,  P.O.  Box  1521. 
Wichita,  Kansas  67201.  A  copy  of  this 
information  is  contained  in  the  Rules 
Docket,  FAA,  Office  of  die  Regional 
Counsel,  Room  1558,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Charles  D.  Riddle,  Wichita  Aircraft 
Certification  Office,  ACE-140W,  Federal 
Aviation  Administration,  1801  Airport 
Road,  Room  100.  Mid-Continent  Airport. 
Wichita,  Kansas  67209;  telephone  316- 
946-4427. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

has  received  reports  of  fuel  leaks  caused 
by  chaHng  of  the  crossfeed  fuel  lines  on 
certain  Cessna  Models  340, 340A  and 
414  airplanes.  One  report  stated  that 
fuel  was  observed  running  down  the 
front  side  of  the  firewall  toward  the 
wastegate  and  out  of  the  wing  root  rib 
area.  These  fuel  lines  nm  from  the  fuel 
tank  outlet  to  the  opposite  wing  selector 
valve.  Should  a  leak  occur  between 
those  two  points,  there  is  no  way  to  shut 
the  fuel  off.  As  a  result  Cessna  has 
issued  Service  Bulletin  No.  MEB87-7. 
dated  November  13. 1987.  which 
specifies  the  inspection  and 
modification  procedures  to  assure 
continued  safe  operation. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  airplanes  of 
the  same  type  design,  this  AD  requires 
inspection  for  crossfeed  fuel  line  chafing 
and  modification  of  the  firewall  stiffener 
in  accordance  with  Cessna  Service 


Bulletin  No.  MEB87-7  dated  November 
13, 1987,  on  certain  Cessna  Models  340, 
340A  and  414  airplanes. 

The  FAA  has  determined  there  are 
approximately  1813  airplanes  affected 
by  this  AD.  The  one  time  cost  of 
compliance  with  this  AD,  exclusive  of 
replacement  fuel  lines,  is  estimated  to 
be  $225.00  per  airplane.  The  total  cost  to 
the  private  sector  is  therefore  estimated 
to  be  $407,925.  The  cost  is  so  small  that 
compliance  with  the  amendment  will  not 
have  a  significant  financial  impact  on 
any  small  entities  owning  affected 
airplanes. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES".  Because  an  emergency 
condition  exists  that  requires  the 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impractical  and 
contrary  to  the  public  interest,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.&C.  106(g)  (Revised,  Pub.  L  97-449. 
]anuaiy  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

Cessna:  Applies  to  Models  340  and  340A 

(Serial  Numbers  340-0001  thru  340A1817): 
and  414  (Serial  Numbers  414-0001  thru 
414-0965)  airplanes  certiflcated  in  any 
category. 

Compliance:  Required  within  the  next  SO 
hours  time-in-service  (TIS),  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 
To  detect  and  correct  fuel  line  chaHng  and 


fuel  leaks  in  the  area  of  each  engine  firewall, 
accomplish  the  following: 

(a)  Remove  firewall  access  covers  in  both 
engine  compartments  and  inspect  the 
crossfeed  fuel  lines  for  evidence  of  chafing  in 
accordance  with  Cessna  Service  Bulletin  No. 
MEB87-7,  dated  November  13. 1987. 

(b)  If,  as  a  result  of  the  inspection  required 
by  paragraph  (a),  any  evidence  of  chafing  is 
found,  prior  to  further  flight  replace  the 
affected  line  with  an  airworihy  part 

(c)  In  addition  to  the  inspection  required  in 
paragraph  (a),  modify  the  firewall  stiffener 
flanges  and  fuel  lines  in  accordance  with 
Cessna  Service  Bulletin  No.  MEB87-7,  dated 
November  13, 1987. 

(d)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(e)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office,  FAA,  1801  Airport  Road.  Room  100. 
Mid-Continent  Airport,  Wichita,  Kansas 
67209. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(s) 
referred  to  herein  upon  request  to 
Cessna  Aircraft  Company,  Customer 
Service,  P.O.  Box  1521.  Wichita,  Kansas 
67201;  or  may  examine  the  document(s) 
at  the  FAA,  Rules  Docket  Office  of  the 
Regional  Counsel,  Room  1558,  601  East 
12th  Street  Kansas  City,  Missouri  64106. 

This  amendment  becomes  effective  on 
December  1, 1987. 

Issued  in  Kansas  City,  Missouri,  on 
November  16, 1967. 
lerold  M.  Chavkin. 

Acting  Director,  Central  Region. 

(FR  Doc.  87-27359  Filed  11-27-87;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  87-NM-79-AO:  Amdt  39-5780) 

Airwortttiness  Directives;  McDonnell 
Douglas  Model  DC-10-10,  -15,  -30,  -40 
and  KC-10A  (Military)  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
Model  DC-10  series  airplanes,  which 
currently  requires  installation  of  a  fuel 
hose  shield  for  the  Number  2  engine. 
This  amendment  requires  installation  of 
a  fuel  hose  shield  for  the  Number  2 
engine  on  all  other  DC-10  airplanes. 
date:  Effective  January  13, 1988. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach. 
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California  90846,  Attention:  Directoii 
Publications,  Cl-750  (54-60).  This 
information  may  be  examined  at  FAA, 
Northwest  Mountain  Region,  17900  j 
Pacific  Highway  South,  Seattle,        ' 
Washington,  or  at  4344  Donald  Douglas 
Drive.  Long  Beach.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roy  A.  McKinnon,  Aerospace    j 
Engineer,  Propulsion  Branch,  ANM- 
140Lh  FAA,  Northwest  Mountain  Region, 
Los  Angeles  Aircraft  Certification 
Office,  4344  Donald  Douglas  Drive,  Long 
Beach.  California  90808;  telephone  (213) 
514-6327. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  revise  AD  74- 
18-17,  Amendment  39-1985  (39  FR  36322; 
October  9, 1974).  to  require  installation 
of  a  fuel  hose  shield  for  the  Number  2 
engine  position  on  all  DC-10  airplanes 
was  published  in  the  Federal  Register  on 
July  24, 1987  (52  FR  27823). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the  | 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received.  The 
commenter  expressed  no  objection  to 
the  proposal. 

The  FAA  has  revised  the  final  rule  by 
deleting  proposed  paragraph  C,  which 
would  have  required  operators  to  install 
a  fuel  hose  shield  immediately  prior  to 
the  installation  of  any  engine  in  the 
Number  2  engine  position.  Upon 
reconsideration,  the  FAA  has  I 

determined  that  the  requirement  of  that 
paragraph  may  be  unduly  restrictive  in 
relation  to  paragraph  B.  The  intent  of 
paragraph  B.  is  to  require  the 
installation  of  the  fuel  hose  shield  (on 
airplanes  other  than  those  equipped 
with  General  Electric  CF6  engines  with 
one  or  more  gun-drilled  fan  blades) 
within  a  compliance  time  of  12  months; 
such  installation  on  those  airplanes  does 
not  necessarily  have  to  be  accomplished 
prior  to  further  fiight,  as  paragraph  C. 
would  have  required. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  change  previously  mentioned. 

It  is  estimated  that  22  Model  DC-IO- 
40  airplanes  and  79  additional  Model 
DC-IO  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD;  that  it  will  take 
approximately  8.6  manhours  per  Model 
DC-lO-40  and  4  manhours  per  Model 
DC-IO  airplane  to  accomplish  the 
required  actions;  and  that  the  average 
labor  cost  will  be  $40  per  manhour.  The 
estimated  cost  of  parts  is  $1,770  per 
Model  DC-10-40  and  $1,168  per  other 
Model  DC-10  airplanes.  Based  on  these 


figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$151,500. 

For  the  reasons  discussed  above,  the 
FAA  has  determmed  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  few,  if  any, 
Model  DC-10  airplanes  are  operated  by 
small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Aviation  safety,  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  revising  AD  74-18-17. 
Amendment  39-1985  (39  FR  36322; 
October  9. 1974).  as  follows: 

McDonnell  Douglas:  Applies  to  DC-10-10,  - 
15.  -30,  -40,  and  KC-lOA  (Military)  series 
airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  provide  additional  fire  protection  for  the 

Number  2  engine  position  in  the  event  of  fan 

blade  fragmentation,  accomplish  the 

following: 

A.  For  airplanes  equipped  with  General 
Electric  CF6  engines  with  one  or  more  gun- 
drilled  fan  blades:  Prior  to  further  flight, 
install  a  fuel  hose  shield  on  the  Numlier  2 
engine  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  DC-10  Service  Bulletin  No.  71-57, 
dated  September  3, 1974.  or  later  FAA- 
approved  revisions. 

B.  For  all  other  airplanes:  Within  the  next 
12  months  after  the  effective  date  of  this  AD, 
install  a  fuel  hose  shield  on  the  Number  2 
engine  position  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  DC-10  Service  Bulletin  No.  71-141, 
dated  June  24, 1986,  or  later  FAA-approved 
revisions. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


D.  Alternate  means  of  (.<'ni|jlidnce  which 
provide  an  acceptable  level  ol  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  information  from  the  manufacturer 
may  obtain  copies  upon  request  to 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Lon)^  Beach,  California 
90846,  Attention:  Director  Publications  and 
Training,  Cl-750  (54-60),  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the  Los 
Angeles  Aircraft  Certification  Office,  4344 
Donald  Douglas  Drive,  Ixing  Beach, 
California. 

This  amendment  becomes  effective  January 
13, 1988. 

Issued  in  Seattle,  Washington,  on 
November  16, 1987. 
Wayne  |.  Bariow, 

Director,  Northwest  Mountain  Region. 
[FR  Doc.  87-27360  Filed  11-27-87;  8:45  am] 

BILUNQ  CODE  4S10-13-« 


14  CFR  Part  39 

[Docket  No.  87-ASW-S1:  Amdt  39-5778] 

Airworthiness  Directives;  Silcorslcy 
Modei  S-76A  and  S-76B  Series 
Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACnow;  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  a  one-time  modification  to 
provide  separate  ground  connections  for 
26  volt  alternating  current  (VAC)  step 
down  transformers  1  and  2  on  Sikorsky 
Model  S-76A  and  S-76B  series 
helicopters.  This  AD  is  needed  to 
prevent  complete  loss  of  AC  electrical 
power  which  could  result  in  loss  of  the 
aircraft. 
date:  Effective:  December  31, 1987. 

Compliance:  Required  within  the  next 
25  hours'  time  in  service  after  the 
effective  date  of  this  AD,  unless  already 
accomplished. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Abbas  A.  Rizvi,  Boston  Aircraft 
Certification  Office.  ANE-153.  New 
England  Region.  Federal  Aviation 
Administration.  12  New  England 
Executive  Park,  Burlington. 
Massachusetts  01803,  telephone  (617) 
273-7067. 

suppif  mentary  information:  The  FAA 
has  determined  that  loss  of  shared 
ground  cormection  for  26  VAC 
transformers  may  result  in  complete  loss 
of  AC  electrical  power.  Since  this 
condition  is  likely  to  exist  or  develop  on 


helicopters  of  the  same  type  design,  an 
airworthiness  directive  is  being  issued 
which  requires  separation  of  ground 
connections  for  26  VAC  transformers  1 
and  2  on  Sikorsky  Model  S-7aA  and  S- 
76B  series  helicopters  through  and 
including  serial  number  7803S0. 

Since  a  situation  exists  diat  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendinient  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  bie  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Pohcies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  diis 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  fi'om  the  Regional 
Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  FAR  as 
follows; 

PART  39-AIRWORTHINESS 

DiRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.B9. 

§39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

Sikorsky  Aircraft:  Applies  to  all  Model  S-76A 
and  S-76B  series  helicopters  through  and 
including  serial  number  760350,  certified 
in  any  category. 
Compliance  is  required  within  the  next  25 
hours'  time  in  service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  possible  loss  of  AC  electrical 
power  due  to  26  VAC  transformer  single 
ground  connection  failure,  provide  separate 
ground  connections  for  28  VAC  transformers 
1  and  2. 


Note:  Sikorsky  Service  Bulletin  No.  76-24- 
5,  AC  Electrical  Power  System-AC  Poiver 
Transformer  Ground  Wires  Termination- 
Separation  of.  dated  October  19, 1987, 
constitutes  an  acceptable  means  of 
compliance  with  this  requirement 

This  amendment  becomes  effective 
December  31. 1987. 

Issued  in  Fort  Worth,  Texas,  on  November 
9, 1987. 

Don  P.  Watson. 

Acting  Director,  Southwest  Region. 

[FR  Doc.  87-27361  Filed  11-27-87;  8:45  am] 

WLUNQ  CODE  W10-13-M 


14  CFR  Part  39 

[Docket  No.  87-ANE-35;  Amdt  3»-57«2] 

Airworthiness  Directives;  Valentin 
GmbH  TAIFUN  17E 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  Valentin  GmbH  TAIFUN 
17E  motor  gUders  which  requires  initial 
and  repetitive  visual  inspections  and 
replacement  of  damaged  parts  where 
required.  It  also  requires  incorporation 
of  revised  pages  in  the  TAIFUN  17E 
Glider  Flight  Manual  and  Instructions 
for  Continued  Airworthiness.  This 
action  was  prompted  by  the 
determination  that  the  air  brake,  wheel 
brake,  tmd  rudder  control  systems  can 
be  damaged  from  excessive  pilot  control 
forces.  This  condition,  if  not  corrected, 
could  result  in  the  loss  of  air  brake, 
wheel  brake,  or  rudder  control. 
DATES:  Effective:  December  3. 1987. 

Compliance  schedule:  As  prescribed  in 
the  body  of  the  AD.  Incorporation  by 
Reference  approved  by  the  Director  of 
the  Federal  Register  as  of  December  3, 
1987. 

ADDRESSES:  The  technical  information 
and  replacement  parts  specified  in  this 
AD  may  be  obtained  from  Morris 
Aviation  Limited.  Statesboro  Airport, 
Box  718,  Statesboro,  Georgia  30458, 
telephone  (912)  489-8181.  A  copy  of  the 
technical  note  is  contained  in  the  Rules 
Docket  Office  of  the  Regional  Counsel, 
FAA.  New  England  Region,  12  New 
England  Executive  Park.  Burlington, 
Massachusetts  01603. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mimro  Dearing,  Brussels  Aircraft 
Certification  Office.  AEU-100.  FAA. 
Europe,  Africa,  and  Middle  East  Office, 
c/o  American  Embassy,  15  Rue  de  la  Loi 
B-1040  Brussels,  Belgium;  telephone 
513.38.30.  extension  27ia  or  John  |. 
Maher,  New  York  Aircraft  Certification 
Office,  ANE-172.  Aircraft  CerUfication 


Division.  FAA.  New  England  Region.  181 
South  Franklin  Avenue,  Room  202, 
Valley  Stream.  New  York  11581; 
telephone  (516)  791-6221. 
SUPPLEMENTARY  INFORMATION:  Valentin 
GmbH  has  determined  that  damage  due 
to  excessive  pilot  control  forces  during 
normal  operations  may  occur  in  the 
welded  joints  of  the  control  systems  for 
the  air  brake,  the  wheel  brake,  and  the 
rudder.  The  manufacturer  has  issued 
Technical  Note  (TN)  No.  11/818  dated 
March  9, 1987,  which  recommends  initial 
and  repetitive  visual  inspections  and 
replacement  of  any  damaged  parts,  and 
incorporation  of  revised  pages  in  the 
Glider  Flight  Manual  and  Instructions 
for  Continued  Airworthiness.  The 
revised  flight  manual  pages  contain 
revised  landing  and  taxi  instructions  to 
prevent  the  occurrence  of  such  damage 
and  a  cockpit  check  for  damaged 
controls.  The  Instructions  for  Continuing 
Airworthiness  have  been  revised  to 
include  the  inspections  required  bv  this 
AD.  The  Luftfahrt-Bundesamt  (LBA). 
who  has  responsibility  and  authority  to 
maintain  the  continuing  airworthiness  of 
these  gliders  in  the  Federal  Republic  of 
Germany,  has  issued  an  AD  requiring 
compliance  with  the  provisions  of 
Valentin  TN  No.  11/818  on  motor 
gliders  operated  under  the  Federal 
Republic  of  Germany  registration.  The 
FAA  relies  upon  the  certification  of  the 
LBA,  combined  with  FAA  review  of 
pertinent  documentation,  in  finding 
compliance  of  the  design  of  these  gliders 
with  the  applicable  United  States 
airworthiness  requirements,  and  the 
airworthiness  and  conformity  of 
products  of  this  design  certificated  for 
operation  in  the  United  States. 

The  FAA  has  examined  the  available 
information  related  to  the  issuance  of 
Valentin  TN  No.  11/818  and  the 
issuance  of  LBA  AD  No.  87-84  Valentin 
on  TAIFUN  Model  17E.  Based  on  the 
foregoing,  the  FAA  has  determined  that 
the  condition  addressed  by  Valentin  TN 
No.  11/818  is  an  unsafe  condition  that 
may  exist  on  other  products  of  the  same 
type  design  certificated  for  operation  in 
the  United  States.  Therefore,  an  AD  is 
being  issued  to  require  initial  and 
repetitive  inspections  and  replacement 
of  damaged  parts  in  the  air  brake,  wheel 
brake,  and  rudder  control  systems  on 
Valentin  GmbH  Model  Taifun  17E  motor 
gliders.  Also,  incorporation  of  revised 
pages  in  the  Glider  Flight  Manual  and 
Instructions  for  Continued 
Airworthiness  is  required. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical, 
and  good  cause  exists  for  making  this 
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amendment  effective  in  less  than  30 
days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is  | 

impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
fmal  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it.  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT". 


List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
Safety,  Incorporation  by  Reference 

Adoption  of  The  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (PAR) 
as  follows: 


PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  lb6(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD); 

Valentin  GmbH:  Applies  to  Model  Taifun 
17E  motor  gliders  certiflcated  in  any  category. 

Compliance  is  required  as  indicated  unless 
already  accomplished. 

To  prevent  failure  in  the  air  brake,  wheel 
brake,  or  rudder  control  systems,  accomplish 
the  following: 

(a)  Within  the  next  10  hours  time-in-service 
after  the  effective  date  of  this  AD  and 
thereafter  at  intervals  not  to  exceed  25  hours 
time-in-serv'ice  after  the  last  inspection, 
visually  inspect  the  welded  joints  of  the  air 
brake  actuating  lever/torsion  axle,  actuating 
lever  of  brake  cylinder/torsion  axle,  and 
pedal  lever  arms/pedal  torsion  axles,  using  a 
5  power  or  greater  magnifying  glass,  for 
cracks  or  deformation;  reference  Action  1  of 
Valentin  TN  No.  11/818  dated  March  9. 1987. 

(b)  If  cracked  or  deformed  parts  are  found 
during  the  inspection  required  by  PHrHgrnph 
(a)  of  this  AD.  before  further  flight,  rep  ace 


the  damaged  parts  with  serviceable  parts  of 
the  same  part  number. 

(c)  Within  the  next  10  hours  time-in-service 
after  the  effective  date  of  this  AD,  exchange 
Glider  Flight  Manual  pages  36/37/40/46  for 
same  pages,  February  1987  edition,  and 
instructions  for  Continued  Airworthiness   . 
page  64  for  same  page,  February  1987  edition, 
in  accordance  with  Action  2  of  Valentine  TN 
No.  11/818  dated  March  9, 1987. 

Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Brussels 
Aircraft  Certification  Office,  Europe,  Africa, 
and  Middle  East  Office,  FAA.  c/o  American 
Embassy.  15  Rue  de  la  Ix)i  B-1040  Brussels, 
Belgium,  or  the  Manager,  New  York  Aircraft 
Certification  Office,  Aircraft  Certification 
Division,  New  England  Region,  FAA,  181 
South  Franklin  Avenue,  Room  202,  Valley 
Stream,  New  York  11581. 

Upon  submission  of  substantiating  data  by 
an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager,  Brussels 
Aircraft  Certification  Office,  or  the  Manager, 
New  York  Aircraft  Certification  Office,  may 
adjust  the  compliance  time  specified  in  this 
AD. 

Valentin  TN  No.  11/818,  dated  March  9. 
1987;  including  TAIFUN  17E  Glider  Flight 
Manual  pages  36/37/40/46,  February  1987 
edition;  and  TAIFUN  17E  Instructions  for 
Continued  Airworthiness  page  64,  February 
1987  edition,  identified  and  described  in  this 
document,  are  incorporated  herein  and  made 
a  part  hereof  pursuant  to  5  U.S.C.  552(a)(1). 
All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  Morris  Aviation  Ltd., 
Statesboro  Airport,  Box  718,  Statesboro, 
Georgia  30458.  These  documents  also  may  be 
examined  at  the  Rules  Docket.  Office  of  the 
Regional  Counsel.  Room  311,  FAA,  New 
England  Region.  12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803, 
between  the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday  except  Federal 
holidays. 

This  amendment  becomes  effective  on 
December  3, 1987. 

Issued  in  Burlington,  Massachusetts,  on 
October  22. 1987. 
Lawrence  C.  Sullivan, 
Acting  Director.  New  England  Region. 
[FR  Doc  87-27362  Filed  11-27-87:  8:45  am] 

BILUNG  CODE  4910-13-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1601 

706  Agencies;  Designation  of 
Tennessee  Human  Rights  Commission 

agency:  Equal  Employment  Opportunity 

Commission. 

action:  Final  rule;  amendment. 

SUMMARY:  The  Equal  Employment 
Opportunity  Commission  amends  its 
regulations  on  certified  designated  706 


agencies.  Publication  of  this  amendment 
effectuates  the  designation  of  the 
Tennessee  Human  Rights  Commission 
as  certified  706  agencies. 
EFFECTIVE  DATE:  November  30. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Valenentina  Jackson,  Equal  Employment 
Opportunity  Commission,  Office  of 
Program  Operations.  Systemic 
Investigations  and  Individual 
Compliance  Programs.  2401  E  Street. 
NW.,  Washington.  DC  20507.  telephone 
number  (202)  634-6806. 
SUPPLEMENTARY  INFORMATION:  The 

Commission  has  determined  that  the 
Tennessee  Human  Rights  Commission 
meets  the  eligibility  criteria  for 
certification  of  designated  706  Agencies 
as  established  in  29  CFR  1601.75(b).  In 
accordance  with  29  CFR  1601.75(c)  the 
Commission  hereby  amends  the  list  of 
certified  designated  706  agencies  to 
include;  Tennessee  Human  Rights 
Commission. 

Publication  of  this  amendment  to 
§  1601.80  effectuates  the  designation  of 
the  following  agency  as  a  certified  706 
agency;  Tennessee  Human  Rights 
Commission. 

List  of  Subjects  in  29  CFR  Part  1601 

Administrative  practice  and 
procedure.  Equal  Employment 
Opportunity.  Intergovernmental 
relations. 

PART  1601— (AMENDED] 

1.  The  authority  citation  for  Part  1601 
continues  to  read  as  follows: 
Authority:  42  U.S.C.  2000e  to  2000e-17. 

§1601.80    [Amended] 

Accordingly.  29  CFR  Part  1601  is 
amended  in  §  1601.80  by  adding  the 
Tennessee  Human  Rights  Commission  in 
alphabetical  order. 

Signed  at  Washington,  DC  this  24th  day  of 
November.  1987. 
fames  H.  Troy, 

Director,  Office  of  Program  Operations. 
(FR  Doc.  87-27444  Filed  11-27-87;  8:45  am] 

WLUNQ  CODE  eS70-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  763 

Rules  Governing  Public  Access; 
Kahoolawe  Island  and  Kaulo  Under 
Cognizance  of  Commander  Naval 
Base,  Pearl  Harlx>r,  HI 

agency:  Department  of  the  Navy, 
Department  of  Defense. 
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action:  Final  rule. 


summary:  The  Department  of  the  Navy 
is  amending  the  Rules  Governing  Public 
Access,  codified  in  32  CFR  Part  763,  to 
reflect  the  safety  regulations.  Because 
the  island  of  Kahoolawe  has  been  used 
by  the  armed  forces  for  ordnance 
training,  there  is  the  ever  present  danger 
of  unexploded  ordnance  both  on  and 
beneath  the  surface  of  the  island.  The 
following  regulations  are  intended  to 
minimize  those  dangers  and  to  make 
visits  safe  and  pleasant. 

EFFECTIVE  DATE:  November  30, 1987. 

FOR  FURTHER  INFORMATION  CONTACi': 

Staff  Judge  Advocate,  Commander 
Naval  Base.  Pearl  Harbor,  HI  96860- 
5020,  (808)  471-0284, 

SUPPLEMENTARY  INFORMATION:  This     . 
amendment  is  made  solely  to 
incorporate  safety  regulations  on 
Kahoolawe  Island.  It  does  not  originate 
any  requirement  of  general  applicability 
and  future  effect  for  implementing, 
interpreting,  or  practice  and  procedure 
requirements  constituting  authority  for 
prospective  actions  having  substantial 
and  direct  impact  on  the  public,  or  a 
significant  portion  of  the  public. 
Publishing  this  amendment  for  public 
comment  is  unnecessary  since  it  would 
serve  no  purpose,  and  significant  and 
legitimate  interests  of  the  Department  of 
the  Navy  and  the  public  (cost  savings) 
will  be  served  by  omitting  such 
publication  for  public  comment. 

PART  763— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  763  continues  to  read  as  follows: 

Authority:  50  U.S.C.  797;  DoD  Dir.  5200.8  of 
Aug.  20. 1954;  5  U.S.C.  301;  10  U.S.C.  6011;  32 
CFR  700.702;  32  CFR  700.714;  E.O.  No.  10436.  3 
CFR  1949-1953  Comp.  p.  930.  (1958). 

2.  For  the  reasons  set  out  in  the 
preamble.  32  CFR  Part  763  is  amended 
by  adding  a  new  §  763.5(d)  to  read  as 
follows; 

§763.5    Entry  procedures. 

***** 

(d)  The  following  safety  regulations 
are  applicable  to  visitors  to  Kahoolawe 
Island: 

(1)  All  visitors  to  the  island  are 
required  to  execute  and  submit  a  waiver 
of  government  liability  form  to  a 
designated  Navy  representative  prior  to 
arrival  at  the  island. 

(2)  Visitors  to  the  island  will  be 
escorted  by  Navy  designated  Explosive 
Ordnance  Disposal  (EOD)  technicians  to 
ensure  that  they  stay  on  cleared  paths, 
avoid  impact  areas,  and  do  not  touch 
high  explosives.  For  visitor  safety,  the 
directions  of  the  military  escorts  must 
be  followed. 


(3)  No  person  will  interfere  with  any 
EOD  escort  in  the  performance  of  his 
duties. 

(4)  Any  actual  or  suspected  ordnance 
found  by  a  visitor  shall  be  reported  to 
the  Special  Assistant  for  Kahoolawe  as 
soon  as  possible.  If  he  is  not  in  the 
vicinity,  a  description  and  location  of 
the  ordnance  should  be  provided  to  the 
nearest  EOD  technician.  Everyone,  other 
than  EOD  personnel,  shall  remain  clear 
of  any  ordnance  found. 

(5)  Only  the  qualified  EOD 
technicians  shall  touch,  examine, 
remove,  attempt  to  remove,  handle 
either  directly  or  indirectly,  or  detonate 
any  ordnance,  whether  found  on  the 
surface,  beneath  the  surface  or  in  the 
waters  surrounding  Kahoolawe. 

(6)  Any  proposed  hike  and  procession 
route  shall  be  provided  to  the  Special 
Assistant  for  Kahoolawe  (or  his 
designated  representative)  for  approval 
and  escort  coordination  at  least  twenty- 
four  hours  in  advance  of  the  planned 
event.  Deviation  from  approved  routes 
will  not  be  allowed.  Proposed  campsites 
for  overnight  hikes  shall  be  similarly 
provided  to,  and  approved  by.  the 
Special  Assistant  for  Kahoolawe  or  his 
designated  representative. 

(7)  No  person  shall  move  about  the 
island  after  sunset  unless  a  bonafide 
emergency  situation  arises.  The  senior 
Naval  officer  present  shall  be 
immediately  notified  in  case  of  such 
emergency. 

(8)  No  person  shall  commit  any 
offense  proscribed  by  either  Federal  law 
or  the  State  of  Hawaii  Penal  Code,  as 
incorporated  under  the  Federal 
Assimilative  Crimes  Act,  while  on  the 
island  of  Kahoolawe.  Any  individual 
who  violates  any  provisions  of  these 
penal  codes  may  be  prosecuted  by  the 
Federal  Government  and/or  barred  from 
any  future  access  to  Kahoolawe. 

(9)  No  person  shall  deface,  alter, 
remove,  spoil,  or  destroy  any 
archeological  object,  feature,  or  site  on 
the  island. 

(10)  Children  shall  remain  with  their 
parents  at  all  times  while  on  the  island. 

(11)  Visitors  are  responsible  for 
removing  their  own  trash  from  the 
island. 

(12)  Individuals  failing  to  abide  by 
these  safety  guidelines  will  be  precluded 
from  future  visitations. 

Dated:  November  23. 1987. 

Jane  M.  Virga. 

Ll./AGC.  USNR,  Federal  Register  Liaison 
Officer. 

|FR  Doc.  87-27348  Filed  11-27-87;  8:45  am] 

BILUNG  CODE  MIO-AE-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

IDocket  No.  70101-7001] 

Pacific  Coast  Groundflsh  Rshery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Notice  of  closure  and  request 
for  comments. 

summary:  NOAA  announces  a  closure 
of  the  fishery  for  widow  rockfish  caught 
off  the  coasts  of  Washington,  Oregon, 
and  California,  and  seeks  public 
comment  on  this  action.  This  closure  is 
authorized  under  the  regulations 
implementing  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  and  the  1987  fishing  restrctions 
which  prohibit  retention  or  landings  of 
widow  rockfish  when  the  quota  is 
reached.  The  Director,  Northwest 
Region,  NMFS  (Regional  Director)  has 
determined  that  the  1987  quota  of  12,500 
metric  tons  (mt)  for  widow  rockfish  was 
reached  on  November  7. 1987.  This 
closure  is  intended  to  prevent 
overfishing  of  a  species  which  is  fully 
utilized. 

DATES:  Effective  from  0001  hours  Pacific 
Standard  Time  (PST).  November  25. 1987 
until  2400  hours  PST,  December  31, 1987. 
unless  modified,  superseded,  or 
rescinded.  Comments  will  be  accepted 
until  December  15, 1987. 

ADDRESSES:  Send  comments  to  Rolland 
A.  Schmitten,  Director,  Northwest 
Region.  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  NE.,  BIN 
C15700.  Seattle.  WA  98115;  or  E.  Charles 
FuUerton,  Director,  Southwest  Region. 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street.  Terminal  Island.  CA 
90731. 

FOR  FURTHER  INFORMATION  CONTACT 

William  L.  Robinson.  206-526-6140;  or 
Rodney  R.  Mclnnis,  213-514-6199. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  the  FMP  at  50 
CFR  663.21(b)  require  the  Secretary  of 
Commerce  (Secretary)  to  prohibit 
retention  or  landing  of  a  species  in  the 
fishery  management  area  when  the 
numerical  optimum  yield  (OY)  quota  for 
that  species  in  the  fishery  management 
area  is  reached.  The  1987  OY  for  widow 
rockfish  applies  coastwide  and  is  12,500 
mt  (52  FR  682,  January  8. 1987). 

On  October  7, 1987,  a  notice  in  the 
Federal  Register  at  52  FR  37466 
announced  that  the  weekly  trip  limit  on 
widow  rockfish  would  be  lowered  from 
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30,000  pounds  to  5,000  pounds  when  95 
percent  of  the  OY  was  projected  to  be 
reached  to  allow  incidental  catches  to 
be  landed  and  to  discourage  target 
fishing.  On  October  14. 1987.  this 
reduced  trip  limit  went  into  effect  (52  FR 
38429.  October  16. 1987). 

Based  on  the  best  available 
information  as  of  November  17. 1987  and 
in  cooperation  with  the  Washington 
Department  of  ^sheries.  the  Oregon 
Department  of  Fish  and  Wildlife,  the 
California  Department  of  Fish  and  | 
Game,  and  the  Pacific  Fishery 
Management  Council  (Council],  the 
Regional  Director  determined  that  the 
12.500  mt  quota  for  widow  rockfish  was 
reached  on  November  7, 1987. 
Accordingly,  closure  of  the  fishery  for 
widow  rockfish  is  effective  at  0001  hours 
PST  on  November  25. 1987.  The  States  of 
Washington,  Oregon,  and  California  will 
close  state  ocean  waters  at  the  same 
time.  j 

This  action  is  automatic  and  nonJ 
discretionary  and  modifies  previous 
restrictions  for  widow  rockfish  (52  FR 
720,  January  9. 1987: 52  FR  15726.  April 
30. 1987;  52  FR  37466.  October  7, 1987;  52 
FR  38429,  October  16. 1987). 

Because  the  vast  majority  of 
groundfish  landed  off  Washington, 
Oregon,  and  California  is  taken  from  the 
exclusive  economic  zone  (EEZ)  which 
extends  from  3  to  200  nautical  miles 
offshore,  all  groundfish  retained  or 
landed  under  these  restrictions  will  be 


treated  as  though  they  were  taken  in  the 
EEZ  as  in  1984-1987. 

Secretarial  Action 

For  the  reasons  stated  above,  the 
Secretary  of  Commerce  announces  that: 

(1)  It  is  unlawful  for  any  person  to 
retain  or  land  widow  rockfish. 

(2)  This  restriction  applies  to  all 
widow  rockfish  caught  in  ocean  waters 
(0-200  nautical  miles)  offshore  of 
Washington,  Oregon,  and  California.  All 
widow  rockfish  that  are  possessed  0-200 
nautical  miles  offshore  of.  or  landed  in 
Washington.  Oregon,  or  California  are 
presumed  to  have  been  taken  and 
retained  0-200  nautical  miles  offshore  of 
Washington,  Oregon,  or  California 
unless  otherwise  demonstrated  by  the 
person  in  possession  of  those  fish. 

(3)  These  provisions  remain  in  effect 
from  0001  hours  Pacific  Standard  Time, 
Wednesday,  November  25, 1987,  until 
2400  hours  Pacific  Standard  Time. 
Thursday,  December  31, 1987. 

Clasufication 

The  determination  to  prohibit  further 
landings  of  widow  rockfish  is  based  on 
the  most  recent  data  available.  The 
aggregate  data  upon  which  the 
determination  is  based  are  available  for 
public  inspection  at  the  Office  of  the  ' 
Director.  Northwest  Region  (see 
ADDRESSES)  during  business  hours 
until  the  end  of  the  comment  period. 

This  action  is  taken  under  the 
authority  of  50  CFR  663.21(b)  and  663.23. 


and  is  in  compliance  with  Executive 
Order  12291.  The  action  is  covered  by 
the  Regulatory  Flexibility  Analysis 
prepared  for  the  authorizing  regulations. 

Because  of  the  immediate  need  to 
prohibit  further  landings  of  widow 
rockfish  and  thereby  prevent  inequitable 
and  excessive  harvest  that  could 
otherwise  result,  the  Secretary  finds  that 
advance  notice  and  public  comment  on 
this  closure  are  impracticable  and  not  in 
the  public  interest,  and  that  no  delay 
should  occur  in  its  effective  date.  The 
public  was  notified  at  the  Council's 
September  and  November  1987  meetings 
that  landings  of  widow  rockfish  could 
reach  the  quota  before  the  end  of  the 
year.  The  public  had  the  opportunity  to 
comment  at  Groundfish  Select  Group. 
Groundfish  Management  Team,  and 
Council  meetings  in  August.  September. 
October,  and  November  1987.  Public 
comments  also  will  be  accepted  for  15 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary 
therefore  finds  good  cause  to  waive  the 
30-day  delayed  effectiveness  provision 
of  50  CFR  663.23(c). 

List  of  Subjects  in  50  CFR  Fart  663 

Fisheries,  Fishing. 
(16U.S.C.1801e/se<7.) 

Dated:  November  3, 1987. 
BUI  Powell, 

Executive  Director,  National  Marine 
Fisheries  Service. 

(FR  Doc.  87-27375  Filed  11-24-87;  11:10  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Servico 

7  CFR  Part  246 

Special  Supplemental  Food  Program 
for  Women,  Infants  and  Ctiildren; 
Reporting  Participation  and  Priority 
Data 

agency:  Food  and  Nutrition  Service. 
USDA. 

ACTION:  I'roposed  rule. 

summary:  The  Department  proposes  to 
amend  the  Special  Supplemental  Food 
Program  for  Women,  Infants  and 
Children  (WIC)  Regulations  by  revising 
the  requirement  that  State  agencies 
report  the  category  and  nutritional  risk 
priority  of  persons  to  whom  they  have 
made  program  benefits  available.  State 
agencies  would  be  required  to  report 
this  information:  (1)  With  respect  to 
persons  participating  in  the  Program 
rather  than  to  persons  enrolled  in  the 
Program,  as  required  under  current 
regulations;  and  (2)  quarterly  rather 
than  semiannually,  as  required  under 
current  regulations.  All  State  agencies 
would  be  required  to  complete  their 
transitions  to  this  revised  reporting 
requirement  by  September  30, 1988.  The 
existing  requirement  to  report  priority 
enrollement  data  semiannually  was 
established  in  1985  to  meet  the 
Department's  and  State  agencies' 
caseload  management  needs.  The  data 
collected  thereby  have  been  used  to 
help  target  program  benefits  to  persons 
at  greatest  nutritional  risk  and  have 
been  adequate  for  this  purpose. 
However,  a  final  rule  making  targeting 
success  a  factor  to  be  considered  in  the 
allocation  of  funds  to  State  agencies  for 
WIC  food  costs  was  published  on  July  2, 
1987.  52  FR  25182.  Operation  of  the 
funding  formula  prescribed  by  this  final 
rule  would  be  improved  by  more 
accurate  and  representative  priority 
data  than  is  currently  available.  Shifting 
the  reporting  of  priority  data  from 
enrollment  to  participation  and 


increasing  the  reporting  frequency 
would  enhance  the  quality  of  this 
reported  data. 

dates:  Effective  Date:  The  Department 
proposes  that  the  rule  would  become 
effective  on  September  30, 1988. 

Comment  Dates:  Comments  on  the 
proposed  rule  must  be  received  on  or 
before  January  14, 1988. 
ADDRESS:  Comments  may  be  mailed  to 
Ronald  J.  Vogel,  Director,  Supplemental 
Food  Programs  Division,  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Room  407,  Alexandria, 
Virginia  22302.  All  written  comments 
shall  be  available  for  public  inspection 
at  the  Food  and  Nutrition  Service  office 
during  regular  business  hours  (8:30  am 
to  5:00  pm,  Monday  through  Friday)  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT 
Ronald  J.  Vogel,  (703)  756-3746. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and  has 
been  classified  to  be  not  major.  The 
Department  does  not  anticipate  that  this 
rule  would  have  an  annual  impact  on 
the  economy  of  $100  million  or  more. 
This  rule  would  not  result  in  a  major 
increase  in  costs  or  prices  for 
consumers;  individual  industries; 
Federal,  State  or  local  government 
agencies;  or  geographic  regions.  Nor 
would  this  rule  have  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  Pursuant  to  that  review,  the 
Administrator  of  the  Food  and  Nutrition 
Service  (FNS)  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
reporting  and  recordkeeping 
requirements  identified  in  §  246.25(b) 
are  being  reviewed  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507). 

The  WIC  Program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
Programs  under  No.  10.557  and  is 


subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V,  and  final  rule  related 
notice  published  June  24. 1983  (48  FR 
29114)]. 

Background 

Current  Reporting  Requirement 

Paragraph  246.25(b)(2)  (June  4, 1987)  of 
the  current  Program  Regulations 
instructs  State  agencies  to  report 
semiannually  the  number  of  persons 
enrolled  in  the  Program  by  category 
within  each  priority  level.  (As  indicated 
in  the  regulation,  categories  are 
pregnant,  breast-feeding,  and 
postpartum  women,  infants  and 
children;  priority  levels  are  those 
established  at  7  CFR  246.7(d)(4)).  This 
reporting  requirement  was  first 
promulgated  through  a  regulatory 
amendment  published  Februarv  13, 1985. 
50  FR  6098.  6145,  and  the  first  reports 
submitted  by  State  agencies  presented 
the  composition  of  their  enrollments  as 
of  October  1985.  At  that  time,  the 
Department  envisioned  using  the 
priority/category  data  to  monitor  State 
agencies'  caseload  management  efforts. 
Caseload  management  has  assumed 
greater  importance  in  recent  years.  State 
agencies'  use  of  available  resources  to 
accomplish  the  WIC  Program's  mission 
requires  that  they  use  their  WIC  food 
grants  as  efficiently  and  effectively  as 
possible.  The  Department  considers  the 
targeting  of  Program  benefits  to  persons 
at  greatest  nutritional  risk  (and  thus  at 
the  highest  priority  levels)  to  be  the 
indicator  most  reflective  of  the 
efficiency  and  effectiveness  with  which 
a  State  agency  manages  its  grant. 

The  semiannual  reporting  frequency 
was  deemed  appropriate  for  gathering 
priority  data  for  caseload  management 
purposes.  Since  most  categories  of 
persons  enrolled  in  the  WIC  Program 
are  certified  for  periods  of 
approximately  6  months.  State  agencies 
could  not  be  expected  to  show 
substantial  progress  in  targeting  at  more 
frequent  intervals. 

In  addition  to  the  reporting  frequency, 
another  decision  made  in  1985  involved 
the  type  of  data  to  be  gathered.  State 
agencies  generally  maintain  two  types 
of  data  on  persons  to  whom  they  have 
made  Program  benefits  available:  The 
number  of  persons  participating  and  the 
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number  of  persons  enrolled.  The 
Program  Regulations  currently  define 
participation  (by  all  categories  of 
persons  other  than  breastfed  infants)  as 
the  receipt  of  supplemental  foods  or 
food  instruments.  7  CFR  246.2  (July  2. 
1987);  enrollment  refers  to  the  number  of 
persons  on  the  Program  and  thus 
authorized  to  receive  supplemental  | 
foods  or  food  insturments.  State        ' 
agencies  generally  obtain  participation 
data  by  counting  food  instruments 
issued  each  month.  Enrollment,  on  the 
other  hand,  is  generally  drawn  from  the 
State  agency's  caseload  data  masterfile. 
The  Department  has  long  required  State 
agencies  to  report  participation  by 
women,  infants  and  children,  and  all 
State  agencies  have  systems  in  place  to 
do  so.  Nevertheless,  feedback  obtained 
from  State  agencies  indicated  that  data 
on  participants'  priority  assignment  was 
generally  available  only  in  caseload 
data  masterfiles  (enrollment  data),  not 
in  food  delivery  data  files  (participation 
data).  Systems  changes  to  generate 
enrollment  data  by  priority  were 
therefore  perceived  as  less  burdensome 
than  reprogramming  food  delivery  data 
systems  to  generate  the  priority 
classification  of  persons  to  whom 
supplemental  food  or  food  instruments 
had  been  issued.  Accordingly,  the 
Department  elected  to  require  that  State 
agencies  report  enrollment  rather  than 
participation  by  category  and  priority. 

Need  for  Improved  Reporting 

Since  the  inception  of  this  semiannual 
priority  reporting  requirement,  the 
Department  has  worked  with  State  ' 
agencies  to  increase  the  proportion  of 
their  caseloads  in  the  highest  priority 
groups.  Both  the  Department  and  the 
State  agencies  have  relied  upon  the 
priority  enrollment  data  in  making  a 
wide  range  of  caseload  management 
decisions.  State  agencies  consider  the 
priority/category  composition  of  local 
agencies'  existing  caseloads  in 
determining  the  allocation  of  available 
caseload  slots.  The  Department 
performs  analyses  of  State  agencies' 
caseloads,  including  caseload  priority 
composition,  in  order  to  identify  those 
most  likely  to  benefit  from  technical 
assistance  in  caseload  management.  In 
addition,  the  Department  uses  the 
priority  enrollment  data  to  track  each 
State  agency's  targeting  progress  over 
time. 

More  recently,  the  Department's 
concern  for  the  most  effective  use  of 
available  resources  has  fueled  an 
initiative  to  further  promote  targeting 
through  the  funding  process.  Targeting 
would  be  considered  in  the  allocation  of 
funds  to  State  agencies  for  WIC  food 
costs.  Proposed  rules  containing  funding 


formulas  designed  to  accomplish  this 
appeared  in  the  Federal  Register  on 
September  9, 1986,  51  PR  32093,  and 
again  on  April  17, 1987.  52  PR  12527.  The 
former  called  for  the  direct  use  of  the 
semiannual  priority  enrollment  data  to 
factor  targeting  success;  the  latter 
involved  imputing  national  aggregate 
high  priority  representation  in 
enrollment  to  individual  State  agencies' 
monthly  participation  data.  The  final 
rule,  published  July  2. 1987.  retained  the 
principal  provisions  of  the  April  17 
proposed  rule  concerning  sources  of 
data  for  the  formula's  targeting 
elements. 

Comments  received  in  response  to  the 
September  9  proposed  rule,  as  well  as 
other  consultations  with  PNS  regional 
and  State  program  managers,  disclosed 
widespread  concern  about  the  use  of 
priority  enrollment  data  in  a  funding 
formula.  Some  of  these  concerns  were 
related  to  the  data's  accuracy, 
timeliness  and  comparability  between 
State  agencies.  In  this  respect,  the 
Department  has  long  been  aware  that  - 
the  priority  enrollment  data  currently 
available  represents  a  broad  spectrum 
of  State  agency  policies,  reporting 
methods  and  information  management 
system  capabilities.  Much  of  this 
variation  can  be  attributed  to  the 
relatively  recent  initiation  of  the  priority 
reporting  requirement;  in  the  absence  of 
a  uniform  Federal  requirement,  each 
State  agency  had  designed  its  system  to 
meet  its  own  internal  program 
management  needs.  Recognizing  this, 
the  Department  initially  instructed  State 
agencies  to  report  the  composition  of 
their  caseloads  as  categorized  in  their 
respective  flies.  Adjustments  to  obtain 
greater  uniformity  were  deemed  too 
complex  and  budensome  and  were  not 
required. 

Nevertheless,  the  Department  agrees 
that  data  used  in  funds  allocation  must 
meet  higher  standards  of  accuracy, 
timeliness  and  comparability  than  has 
hitherto  been  acceptable.  The  funds 
allocations  generated  by  a  formula  using 
currently  available  data  may  reflect  not 
only  the  operation  of  the  formula  itself 
but  also  the  unique  characteristics  of 
individual  State  agency  reporting 
systems.  Feedback  obtained  through 
comments  and  consultations  indicated 
that  some  State  agencies  believed  the 
new  formula's  results  would  not  be  fully 
equitable  without  improvements  in  the 
quality  of  the  data  used  in  generating 
those  results.  To  address  these  concerns, 
the  Department  assembled  a  work  group 
to  examine  existing  practices  for 
reporting  both  enrollment  and 
participation  and  to  recommend 
improvements.  To  Serve  on  this  woric 


group,  the  Department  selected  FNS 
headquarters  and  regional  office  staff 
with  recognized  expertise  in  matters 
relating  to  program  accounting  and 
reporting. 

The  work  group's  deliberations 
proceeded  concurrently  with  the 
development  of  the  revised  funding 
formula  contained  in  the  April  17 
proposed  rule.  The  work  group 
distributed  its  preliminary  findings  and 
recommendations  to  the  State  agencies 
and  PNS  regional  offices  in  December 
1986  and  requested  feedback.  Most  of 
the  comments  subsequently  received 
were  generally  supportive,  and  the  work 
group's  final  report  was  submitted  to 
PNS  management  in  February  1987.  The 
recommendations  for  improving  both  the 
monthly  reporting  of  participation  data 
and  the  periodic  reporting  of  priority 
data  were  presented  in  a  workshop  at 
the  March  1987  annual  meeting  of  the 
National  Association  of  WIC  Directors. 
This  presentation  was  generally  well 
received.  Given  the  need  for  better  data 
and  the  generally  positive  reception  of 
the  recommended  approaches  to 
obtaining  it,  the  Department  accepted 
the  work  groups's  recommendations  and 
made  plans  to  implement  reporting 
changes  as  soon  as  possible. 

The  Department  recognizes  that  State 
agencies  must  be  given  a  reasonable 
period  of  time  to  make  the  systems 
changes  needed  for  new  reporting 
requirements.  Therefore,  full 
implementation  would  not  become 
mandatory  until  September  30. 1988. 
(State  agencies  may.  if  they  deem  it 
appropriate,  institute  the  changes  before 
that  date.  Some  State  agencies  might 
complete  the  conversion  sooner  than 
others.)  Fiscal  Year  1988  would  be 
regarded  as  a  transitional  period,  during 
which  State  agencies  would  move 
toward  compliance.  Most  of  the  changes 
in  Program  reporting  can  be  initiated 
under  current  regulations,  and  the 
Department  will  soon  distribute 
appropriately  revised  forms  and 
operating  instructions  to  the  State 
agencies  for  comment.  However,  the 
Department  has  recently  determined 
that  two  of  the  changes  in  reporting 
priority  data  require  rulemaking, 
because  otherwise,  these  changes  would 
contravene  existing  regulations.  These 
changes  are: 

•  State  agencies  should  report 
participation  data  by  priorty  at  the  time 
of  certification,  rather  than  enrollment 
data  by  priority. 

•  Participation  by  priority  at 
certification  should  be  reported 
quarterly. 

The  regulatory  amendment  hereby 
proposed  would  revise  the  existing 
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reporting  requirements  in  order  to 
permit  implementation  of  these  two 
improvements.  They  are  discussed  in 
greater  detail  below. 

Recommended  Improvements 

1.  Reporting  participating  by  priority 
at  time  of  certification.  The  work  group 
considered  current  practices  for 
reporting  both  enrollment  and 
participation,  and  identified  two  major 
options  for  obtaining  more  accurate, 
comparable  priority  data.  These  options 
were: 

•  Formulate  and  implement  a  detailed 
directive  on  how  State  agencies  should 
maintain  their  caseload  data 
masterfiles;  or 

•  Require  State  agencies  to  report 
participation  data  by  priority  rather  than 
enrollment  by  priority. 

The  work  group  concluded  that 
reporting  participation  by  priority  was 
the  preferable  approach.  The 
comparability  of  the  priority  enrollment 
data  was  found  to  be  affected  by  such 
variables  as  the  method  the  State 
agency  uses  to  select  enrollment  data 
from  its  caseload  masterfile;  the  State 
agency's  policy  on  terminating  clients 
from  the  Program;  the  allowance  of  a 
grace  period  before  terminating  a  client 
for  failure  to  participate;  the  timeliness 
with  which  new  enrollments, 
terminations  and  changes  in  priority 
assignment  are  entered  into  the  system; 
etc.  Obtaining  more  accurate,  uniform 
enrollment  data  thus  posed  sweeping 
and  complex  problems.  Obtaining 
participation  data  by  priority  was  found 
more  practicable.  To  be  sure,  variation 
was  also  noted  in  the  methods  used  by 
State  agencies  to  obtain  monthly 
participation  data,  and  the  work  group 
made  recommendations  for  addressing 
these  conditions.  Some  State  agencies 
may  require  systems  changes  in  order  to 
obtain  more  accurate  monthly 
participation  data  as  well  as  periodic 
participation  data  by  priority. 
Nevertheless,  the  systems  changes 
necessary  to  achieve  more  accurate, 
uniform  reporting  of  enrollment  by 
priority  would  have  imposed  greater 
complications. 

The  April  17  proposed  rule  called  for 
the  use  of  participation  data  in  the  new 
funding  formula,  with  a  provision  that 
the  Department  would  make  such 
adjustments  as  were  necessary  to 
impute  the  high  priority  portion  of  each 
State  agency's  participation.  Almost  all 
commenters  who  addressed  the  question 
of  data  sources  supported  the  use  of 
participation  data.  "They  concurred  in 
the  Department's  appraisal  of 
participation  data  as  more  accurate  and 
uniform  than  enrollment  data. 
Accordingly,  the  provision  for  the  use  of 


participation  data  to  factor  targeting 
success  was  retained  in  the  July  2  final 
rule. 

As  explained  in  the  preamble  to  the 
July  2  final  rule,  the  Department  regards 
the  work  group's  recommendation  as  a 
long  term  response  to  the  need  for 
participation  data  classifled  by  both 
category  and  priority. 

2.  Quarterly  reporting  of  priority  data. 
As  has  already  been  noted,  numerous 
State  offlcials  have  expressed  concern 
about  the  Department's  making  program 
management  and  funds  allocation 
decisions  on  the  basis  of  priority 
enrollment  data  collected  semiannually. 
Many  of  these  objectives  were  founded 
upon  the  perception  that  the  size  and 
composition  of  some  State  agencies' 
caseloads  vary  at  different  points  in  the 
fiscal  year,  so  that  data  collected  so 
infrequently  could  not  fairly  represent 
such  State  agencies'  caseloads.  This 
objection  applies  especially  to  State 
agencies  whose  caseloads  contain 
significant  numbers  of  migrant  farm 
workers.  If  the  two  selected  report 
months  do  not  coincide  with  the 
migrants'  presence  in  the  State,  reliance 
on  the  semiarmual  enrollment  data 
could  lead  to  understatement  or 
overstatement  of  a  State  agency's 
caseload  level  and  inaccurate 
distribution  of  persons  by  priority  level. 
Seasonal  variations  in  birthrates  within 
a  State  could  also  produce  this  result 
Reliance  on  such  data  could  lead  the 
Department  to  make  less  appropriate 
decisions  with  respect  to  State  agencies 
than  would  have  been  possible  if  more 
accurate  and  representative  data  had 
been  available. 

In  response  to  such  concerns,  the 
work  group  recommended  the  collection 
of  priority  data  on  a  quarterly  basis.  It 
was  recognized  that  still  greater 
precision  could  be  achieved  through 
monthly  reporting,  and  some  State 
agencies  commented  that  they  already 
generate  monthly  priority  data  for  their 
internal  caseload  management  purposes. 
However,  the  work  group  received  other 
comments  to  the  effect  that  State 
agencies  relying  on  manual  information 
systems  would  find  reporting  more 
frequently  than  on  a  quarterly  basis 
very  burdensome. 

In  an  effort  to  strike  a  balance 
between  the  competing  needs  to  obtain 
accurate  priority  data  and  to  minimize 
reporting  burdens,  the  Department 
proposes  to  begin  collecting  priority 
data  on  a  quarterly  basis.  The 
Department  believes  that  this  proposal 
represents  a  reasonable  compromise 
between  the  high  degree  of  precision 
that  could  be  achieved  by  collecting 
priority  data  monthly  and  the  reporting 


burden  such  a  requirement  would 
impose  on  some  State  agencies. 

List  of  Subjects  in  7  CFR  Part  246 

Food  assistance  programs.  Food 
donations,  Grant  programs — social 
programs.  Indians.  Infants  and  children. 
Maternal  and  child  health,  Nutrition, 
Nutrition  education.  Public  assistance 
programs,  WIC,  Women. 

Accordingly,  it  is  proposed  to  amend  7 
CFR  Part  246  as  follows: 

PART  246— [AMENDED] 

1.  The  authority  citation  for  Part  246 
continues  to  read  as  follows: 

Authority:  Sec.  341-353,  Pub.  L  99-500  and 
99-591. 100  Stat.  1783  and  3341  (42  U.S.C. 
1786);  Sec.  3.  Pub.  L  95-627,  92  Stat  3611  (42 
U.S.C.  1786):  Sec.  203,  Pub.  L  96-409.  94  Stat 
2599;  Sec.  815.  Pub.  L  97-35,  95  Stat.  521  (42 
U.S.C.  1786). 

2.  In  S  246.25.  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  246.25    Records  and  reports. 

*        *        *        *        • 

(b)  •  *  * 

(2)  Quarterly  reports.  Quarterly,  on 
dates  specifled  by  FNS,  State  agencies 
shall  report  the  number  of  persons 
participating  in  the  Program  by  category 
(i.e.,  pregnant,  breastfeeding,  and 
postpartum  women,  infants  and 
children)  within  each  priority  level  as 
established  in  $  246.7(d)(4). 

***** 

Date:  November  23. 1987.  ' 
Anna  Kondratas, 

Administrator. 

[FR  Doc.  87-27376  Filed  11-27-87;  8:45  .am] 

BILUNG  COOC  9410-30-M 


Federal  Crop  Insurance  Corporation 

7  CFR  Part  401 

lAmdt  Na  22;  Doc.  No.  4941S] 

General  Crop  Insurance  Regulations; 
Certified  Seed  Potato  Option 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (PCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401).  effective  for  the  1988 
and  succeeding  crop  years,  by  adding  a 
new  section,  7  CFR  401.131,  to  be  known 
as  the  Certified  Seed  Potato  Option.  The 
intended  effect  of  this  rule  is  to  provide 
the  regulations  containing  the  provisions 
of  the  certified  seed  crop  insurance 
protection  on  potatoes  as  an  option  to 
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the  proposed  Northern  Potato  Crop 
Insurance  Endorsement  (7  CFR  401.128) 
under  the  general  crop  insurance  policy 
which  contains  the  standard  terms  and 
conditions  common  to  most  crops. 
DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  December  30. 
1987,  to  be  sure  of  consideration.    | 
ADDRESSES:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole.  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation.  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPI^MENTARV  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  dale 
established  for  these  regulations  i^ 
established  as  October  1. 1992. 

E.  Ray  Fosse.  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  Federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
ofTicials.  See  the  notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115.  ]une  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  ^nd 
safety.  Therefore,  neither  an        i 
Environmental  Assessment  nor  an 


Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401),  a  new  section  to  be 
known  as  7  CFR  401.131,  the  Certified 
Seed  Potato  Option,  effective  for  the 
1988  and  succeeding  crop  years,  to 
provide  the  provisions  for  insuring 
certified  seed. 

Upon  publication  of  7  CFR  401.131  as 
a  final  rule,  the  provisions  for  insuring 
certified  seed  potatoes  contained  therein 
will  be  applicable  to  the  Northern  Potato 
Endorsement  proposed  to  be  issued  as  a 
separate  document  amending  the 
General  Crop  Insurance  provisions  as  7 
CFR  401.128. 

The  provisions  of  the  Certified  Seed 
Potato  Option  contained  herein  do  not 
supersede  those  provisions  contained  in 
7  CFR  Part  422,  the  Potato  Crop 
Insurance  Regulations,  as  they  relate  to 
potato  crop  insurance  coverage  in  all 
other  states. 

The  present  Certified  Seed  Option 
contained  in  7  CFR  Part  422  will  be 
maintained  for  all  other  states  and 
counties  wherein  potato  crop  insurance 
is  authorized  to  be  offered. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
proposed  potato  crop  insurance 
endorsement.  These  changes  do  not  - 
affect  meaning  or  intent  of  the 
provisions. 

One  additional  change  is  proposed  to 
the  Certified  Seed  Potato  Option;  the 
rate  paid  for  potatoes  which,  because  of 
insurable  causes  fail  to  qualify  as 
certified  seed  potatoes,  is  established  as 
one  dollar  and  fifty  cents  ($1.50)  per  cwt. 

This  increase  in  the  dollar  rate 
reflects  changes  in  the  market  where  the 
demand  for  table  grades  has  dropped 
and  demand  for  certified  seed  potatoes 
has  risen.  That  dictates  a  wider  spread 
between  the  basic  return  for  table 
grades  and  that  of  certified  seed 
potatoes. 

Under  the  certified  seed  option,  a 
grower  producing  certified  seed  may 
lose  a  portion  of  the  crop  because  the 
seed  potatoes  fail  to  meet  specifications. 
In  that  event,  the  insured  producer  is 
now  paid  $1.00  per  cwt.  for  such  failed 
seed  potatoes,  which  are  then  sold  at  a 
lower  price  as  table  stock.  The  increase 
from  $1.00  to  $1.50  per  cwt.  represents  a 
recognition  of  the  loss  suffered  by  the 
insured  certified  seed  producer. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building, 


U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance.  Certified  seed  potato 
option. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401), 
proposed  to  be  effective  for  the  1988  and 
succeeding  crop  years,  as  follows: 

PART  401-[  AMENDED] 

l.The  authority  citation  for  7  CFR  Part 
401  continues  to  read  as  follows: 

Authority:  Sees.  506,  516,  Pub.L.  75-430,  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1506. 1516). 

2.  A  new  §  401.131  is  added  to  read  as 
follows: 

§  401.131    Certified  seed  potato  option. 

The  provisions  of  the  Certified  Seed 
Potato  Option  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation  Certified 
Seed  Potato  Option 

Insured's  Name 

Address 

Contract  No. 

Crop  Year 

Identification  No.    ^ — 

SSN 


Tax 

When  you  submit  this  Amendment  each 
crop  year  on  or  before  the  final  date  for 
accepting  applications  and  we  approve  the 
Option,  your  insurable  acreage  of  potatoes 
grown  for  certified  seed  will  be  insured,  if: 

1.  You  are  currently  insured  under  the 
Northern  potato  insurance  program; 

2.  All  potatoes  which  are  grown  for 
certified  seed  on  insurable  acreage  are 
insured; 

3.  You  are  a  person  whose  potatoes  have 
qualified  for  entry  into  the  Certified  Seed 
program  for  the  previous  3  years.  (After 
initial  approval,  you  will  be  exempt  from  this 
requirement  provided  you  have  discontinued 
participation  in  the  program  for  not  more 
than  one  crop  year  out  of  any  three 
consecutive  crop  years): 

4.  You  provide  acceptable  records  of  your 
certified  seed  potato  acreage  and  production 
for  at  least  the  previous  3  years: 

5.  Potatoes  for  seed  are  not  grown  on  the 
same  land  on  which  potatoes  of  the  same 
variety  as  the  seed  potatoes  have  been  grown 
more  than  2  years  out  of  the  preceding  4 
years; 

6.  Elite  or  high-grade  foundation  seed 
potatoes  or  seed  potatoes  having  a  winter 
lest  reading  of  not  more  than  3  percent 
common  virus  are  used  in  planting:  and 

7.  Your  acreage  insured  for  certified  seed 
production  is  managed  in  accordance  with 


Standard  practices  and  procedures  required 
for  certification  as  prescribed  by  the 
certifying  agency  and  applicable  state 
regulations  regarding  seed  potato 
certification. 

Your  production  guarantee  and  premium 
rate  will  be  provided  by  the  actuarial  table 
for  certified  seed  potatoes.  If,  due  to 
insurable  causes  occurring  within  the 
insurance  period,  potato  production  will  not 
qualify  as  certified  seed  on  any  insured 
certified  seed  potato  acreage  within  a  unit, 
we  will  pay  you  one  dollar  and  fifty  cents 
($1.50)  per  cwt.,  times  your  production 
guarantee  for  such  acreage,  times  your  share. 

Production  which  will  not  qualify  as 
certified  seed  due  to: 

1.  Failure  to  carry  out  the  standard 
practices  and  procedures  required  for 
certification;  or 

2.  Varietal  mixtures,  will  be  considered 
production  lost  due  to  uninsured  causes. 

Insurable  acreage  grown  under  the 
provisions  of  this  amendment  may  be 
designated  as  a  separate  unit. 

Any  claim  for  indemnity  on  a  unit  must  be 
submitted  to  us  on  our  form  no  later  than  10 
working  days  after  you  receive  your  records 
from  the  certification  agency. 

All  provisions  of  the  Northern  potato  policy 
not  in  conflict  with  this  amendment  are 
applicable. 

This  amendment  is  not  continuous.  A  new 
amendment  must  be  submitted  each  crop 
year  to  take  advantage  of  the  certified  seed 
potato  option. 

The  insured  estimates  that  the  Certified 
Seed  Potato  Acreage  for  the  crop  year  will 

be 

Insured's  Signature 

Date   

Corporation  Representative's 

Signature  and  Code  Number 

Date   

Field  Actuarial  Office  Approval 

Date    — 


Done  in  Washington,  DC  on  November  18, 
1987. 

E.  Ray  Fosse. 

Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  87-27353  Filed  11-27-87;  8:45  am] 
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7  CFR  Part  401 

[Amdt  No.  25;  Doc.  No.  4986S] 

General  Crop  Insurance  Regulations: 
Quota  TotMCCO  Endorsement 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401),  effective  for  the  1988 
and  succeeding  crop  years,  by  adding  a 
new  section.  7  CFR  401.133,  Quota 
Tobacco  Endorsement.  The  intended 
effect  of  this  rule  is  to  provide  the 


regulations  containing  the  provisions  of 
crop  insurance  protection  on  tobacco  in 
an  endorsement  to  the  general  crop 
insurance  policy  which  contains  the 
standard  terms  and  conditions  conunon 
to  most  crops. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  December  30, 
1987.  to  be  sure  of  consideration. 
ADDRESSES:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole.  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation.  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington  DC  20250. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  October  1. 1992. 

E.  Ray  Fosse.  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  becuase  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  efl'ects 
on  competition,  employment 
investment,  productivity,  iimovation.  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 


CFR  Part  401),  a  new  section  to  be 
known  as  7  CFR  401.133,  the  Quota 
Tobacco  Endorsement,  effective  for  the 
1988  and  succeeding  crop  years,  to 
provide  the  provisions  for  insuring 
tobacco. 

Upon  publication  of  7  CFR  401.133  as 
a  final  rule,  the  provisions  for  insuring 
tobacco  contained  therein  will 
supersede  those  provisions  contained  in 
7  CFR  Part  435.  the  Tobacco  (Quota) 
Crop  Insurance  Regulations,  effective 
with  the  beginning  of  the  1988  crop  year. 
The  present  policy  contained  in  7  CFR 
Part  435  will  be  terminated  at  the  end  of 
the  1987  crop  year  and  later  removed 
and  reserved.  FCIC  will  propose  to 
amend  the  title  of  7  CFR  Part  435  by 
separate  document  so  that  the 
provisions  therein  are  effective  only 
through  the  1987  crop  year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Quota  Tobacco  Endorsement  to  7 
CFR  Part  401,  FCIC  proposes  to  makes 
changes  in  the  provisions  for  insuring 
tobacco  as  follows: 

1.  Section  1 — Add  a  provision 
indicating  that  tobacco  destroyed  to 
comply  with  other  U.S.  Department  of 
Agriculture  programs  will  not  be 
insured.  This  provision  was  added  to 
prevent  insurance  from  attaching  to  a 
crop  that  is  intended  for  destruction  or 
destroyed  to  comply  with  other  USDA 
programs. 

2.  Section  7 — Provide  that  insurance 
will  begin  on  each  unit  or  portion  of  a 
unit.  This  change  is  made  to  avoid 
instances  when  delayed  planting  of  part 
of  a  unit  until  after  the  final  planting 
date  would  prevent  insurance  form 
attaching  on  timely  planted  acreage. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager,  Federal  Corp  Insurance 
Corporation.  Room  4090,  South  Building. 
U.S.  Department  of  Agriculture. 
Washington.  DC  20250,  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance.  Quota  tobacco 
endorsement. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1510  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
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Insurance  Regulations  (7  CFR  Part  401), 
proposed  to  be  effective  for  the  1988  and 
succeeding  crop  years,  as  follows: 

PART  401— (AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506.  516.  Pub.  L.  75^30,  52 
Stat.  73.  77.  as  amended  (7  U.S.C.  1506. 1516). 

2.  A  new  §  401.133  Quota  Tobacco 
Endorsement  is  added  to  read  as 
follows: 


§  401.133    Quota  Tot>scco  Endorsement 

The  provisions  of  the  Quota  Tobacco 
Crop  Insurance  Endorsement  for  the 
1988  and  subsequent  crop  years  are  as 
follows: 

Federal  Crop  Insurance  Corporation  Quota 
Tobacco  Endorsement  i 

1.  Crop,  acreage,  and  share  insured.  | 

a.  The  crop  insured  will  be  tobacco  of  the 
type  shown  as  insurable  in  the  actuarial 
table:  which  is  grown  on  insured  acreage  and 
for  which  a  guarantee  and  premium  rale  are 
provided  by  the  actuarial  table: 

b.  In  addition  to  the  tobacco  not  insurable 
in  section  2  of  the  general  crop  insurance 
policy,  we  do  not  insure  any  tobacco  on 
which  the  crop  was  destroyed  or  put  to 
another  use  for  the  purpose  of  conforming 
with  any  other  program  administered  by  the 
United  States  Department  of  Agriculture; 

c.  Planted  to  tobacco  of  a  discount  variety 
under  provisions  of  the  tobacco  price  support 
program. 

2.  Insured  poundage  quota. 

The  insured  poundage  quota  for  each  crop 
year  will  be  the  effective  poundage  marketing 
quota  (within  ASCS  tolerance]  applicable  to 
the  unit  as  provided  under  ASCS  Tobacco 
Marketing  Quota  Regulations  for  the  crop 
year  as  reported  by  you  or  as  determined  by 
us,  whichever  we  elect,  not  to  exceed  any 
amount  which  would  be  subject  to  a 
marketing  quota  penalty  under  ASCS 
Tobacco  Marketing  Quota  Regulations. 
However 

a.  The  insured  poundage  marketing  quota 
will  be  reduced  for  any  carry-over  tobacco  to 
be  marketed  under  the  poundage  quota 
applicable  to  the  unit  when  such  poundage 
reduction  is  clearly  specified  by  you  in  filing 
the  acreage  and  quota  report: 

b.  The  insured  poundage  quota  will  never 
exceed  the  pounds  obtained  by  multiplying 
the  insured  acres  by  the  applicable  farm  yield 
per  acre;  and 

c.  Unless  otherwise  provided  by  the 
actuarial  table,  for  any  crop  year  in  which 
tobacco  poundage  marketing  quota 
regulations  are  not  in  effect,  the  insured 
poundage  quota  will  be  the  pounds  obtained 
by  multiplying  the  applicable  farm  yield  per 
acre  (as  shown  at  ASCS  times  the  lower  of 
the  reported  or  insured  acreage  on  the  unit. 

3.  Causes  for  loss. 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions: 


b.  Fire: 

c.  Insects; 

d.  Plant  disease; 

e.  Wildlife: 

f.  Earthquake: 

g.  Volcanic  eruption:  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting; 
unless  those  causes  are  expected,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

4.  Report  of  acreage,  share,  and  poundage 
quota. 

a.  In  addition  to  the  requirements  of  section 
3  of  the  general  policy,  you  are  required  to 
report: 

(1)  All  the  acreage  of  insurable  types  of 
tobacco  in  the  county  in  which  you  have  a 
share:  and 

(2)  The  effective  poundage  marketing  quota 
applicable  to  the  unit  as  provided  under 
ASCS  Tobacco  Marketing  Quota  Regulations 
for  the  crop  year.  Such  poundage  marketing 
quota  may  be  reduced  for  any  carry-over 
tobacco  to  be  marketed  under  the  poundage 
quota  applicable  to  the  unit,  provided  such 
poundage  reduction  is  clearly  specified  in  this 
report. 

5.  Amounts  of  insurance  and  coverage 
level. 

a.  The  amount  of  insurance  for  a  unit  will 
be  the  dollar  amount  determined  by 
multiplying  the  insured  poundage  quota  for 
the  unit  by  the  percentage  guarantee  for  the 
applicable  coverage  level  established  by  the 
actuarial  table  and  multiplying  this  product 
by  the  current  year's  support  price  for  type  31 
tobacco  (rounded  to  the  nearest  cent)  less  six 
cents  per  pound  for  warehouse  charges). 
Coverage  level  2  will  apply  if  you  have  not 
elected  a  coverage  level. 

6.  Annual  premium. 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  amount  of 
insurance  for  the  unit,  times  the  premium 
rate,  times  your  share  at  the  time  of  planting. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insurance  experience  through  the  1983 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  quota  tobacco  policy  in 
effect  for  the  1984  crop  year,  you  will 
continue  to  receive  the  benefit  of  the 
reduction  subject  to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  year, 

(2)  The  premium  reduction  amount  will  not 
increase  because  of  favorable  experience; 

(3)  The  premium  reduction  amount  will 
decrease  because  of  unfavorable  experience 
in  accordance  with  the  terms  of  the  policy  in 
effect  for  the  1984  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80.  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 
7.  Insurance  period. 

In  lieu  of  the  provisions  in  section  7  of  the 
general  crop  insurance  policy  the  following 
will  apply: 

Insurance  attaches  on  each  unit  or  part  of  a 
unit  when  the  tobacco  is  planted  and  ends  at 
the  earliest  of: 

a.  Total  destruction  of  the  tobacco; 

b.  Weighing-in  at  the  tobacco  warehouse: 

c.  Removal  of  the  tobacco  from  the  unit 
(except  for  curing,  grading,  packing,  or 


immediate  delivery  to  the  tobacco 
warehouse); 

d.  Final  adjustment  of  a  loss:  or 

e.  February  28  immediately  after  the 
normal  harvest  period: 

8.  Unit  division. 

a.  In  lieu  of  subsections  17.q.  (1)  and  17.q. 
(2)  of  the  general  crop  insurance  policy,  a  unit 
will  be  all  insurable  acreage  of  an  insurable 
type  of  tobacco  in  the  county  at  the  lime 
insurance  first  attaches: 

(1)  In  which  you  have  a  share:  and 

(2)  Which  is  identified  by  a  single  ASCS 
Farm  Serial  Number. 

b.  We  may  reject  or  modify  any  ASCS 
reconslitution  for  the  purpose  of  unit 
definition  if  the  reconstitution  was  in  whole 
or  in  part  to  defeat  the  purpose  of  the  Federal 
Crop  Insurance  Program  or  to  gain 
disproportionate  advantage  under  this  policy. 

c.  If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  units  will  cause  those  units  to  be 
combined. 

9.  Notice  of  damage  or  loss. 

In  addition  to  the  provisions  in  section  8  of 
the  general  crop  insurance  policy: 

a.  You  may  not  destroy  any  tobacco  on 
which  an  indemnity  will  be  claimed  until  we 
give  consent; 

b.  For  purposes  of  section  8  of  the  general 
crop  insurance  policy  the  representative 
sample  of  the  unharvested  crop  must  be  at 
least  10  feet  wide  and  the  entire  length  of  the 
field;  and 

c.  Notice  must  be  given  immediately  if  the 
tobacco  is  destroyed  or  damaged  by  fire 
during  the  insurance  period. 

10.  Claim  for  Indemnity. 

a.  An  indemnity  will  be  determined  for 
each  unit  by: 

(1)  Subtracting  from  the  amount  of 
insurance  for  the  unit,  the  value  of  the  total 
production  of  tobacco  to  be  counted  (see 
section lO.b):  and 

(2)  Multiplying  the  remainder  by  your 
share. 

b.  The  value  of  the  total  production  to  be 
counted  for  a  unit  will  include  the  value  of  all 
harvested  and  appraised  production. 

(1)  Production  to  count  will  include: 

(a)  The  gross  returns  (less  six  cents  per 
pound  for  warehouse  charges)  from  tobacco 
sold  on  the  warehouse  floor; 

(b)  The  fair  market  value  of  the  tobacco 
sold  other  than  on  the  warehouse  floor; 

(c)  The  fair  market  value  of  the  tobacco 
harvested  and  not  sold; 

(d)  The  fair  market  value  of  any 
unharvested  tobacco  as  if  such  tobacco  were 
harvested  and  cured;  and 

(e)  The  current  year's  support  price  per 
pound  (less  six  cents  per  pound  for 
warehouse  charges)  for  appraisals  made  by 
us  for  poor  farming  practices  or  uninsured 
causes  of  loss.  (If  a  price  support  program  is 
not  in  effect,  such  appraised  production  will 
be  valued  at  the  market  price  for  the  current 
crop  year). 

(2)  To  enable  us  to  determine  the  fair 
market  value  of  tobacco  not  sold  through 
auction  warehouses,  we  must  be  given  the 
opportunity  to  inspect  such  tobacco  before  it 
is  sold,  contracted  to  be  sold,  or  otherwise 


disposed  of,  and  if  the  best  offer  you  receive 
for  any  such  tobacco  is  considered  by  us  to 
be  inadequate,  to  obtain  additional  offers  on 
your  behalf. 

(3)  The  value  of  appraised  production  to  be 
counted  will  include: 

(a)  The  value  of  unharvested  production  on 
harvested  acreage  and  potential  production 
lost  due  to  uninsured  causes  and  failure  to 
follow  recognized  good  tobacco  farming 
practices; 

(b)  Not  less  than  the  average  amount  of 
insurance  per  insured  acre  for  the  unit  for 
any  acreage  which  is  abandoned  or  put  to 
another  use  without  our  prior  written  consent 
or  damaged  solely  by  an  uninsured  cause; 
and 

(c)  Not  less  than  35  percent  of  the  average 
amount  of  insurance  per  insured  acre  for  the 
unit  for  all  other  unharvested  acreage; 

(4)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
tobacco  becomes  general  in  the  county  and 
reappraised  by  us; 

(b)  Harvested;  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use  and 
reappraised  by  us. 

(5)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

(6)  No  replanting  payment  will  be  made 
under  this  endorsement. 

11.  Cancellation  and  termination  dates. 
The  cancellation  and  termination  dates  are 

April  15. 

12.  Contract  changes. 

Contract  changes  will  be  available  at  your 
service  office  by  December  31  prior  to  the 
cancellation  date. 

13.  Meaning  of  terms. 

a.  "Carry-over  tobacco"  means  any 
tobacco  on  hand  from  the  previous  year's 
production. 

b.  "County"  means  the  land  deflned  in  the 
general  crop  insurance  policy  and  any  land 
identified  by  an  ASCS  Farm  Serial  Number 
for  the  country  but  physically  located  in 
another  county. 

c.  "Effective  poundage  marketing  quota" 
means  the  farm  marketing  quota  as 
established  and  recorded  by  ASCS. 

d.  "Farm  Yield"  means  the  yield  per  acre 
used  by  ASCS  in  establishing  the  basic  farm 
marketing  poundage  quota  for  the  tobacco 
farm  unless  we  have  established  a  yield  for 
the  farm  in  the  acturarial  table. 

e.  "Harvest"  means  the  completion  of 
cutting  or  priming  of  tobacco  on  any  acreage 
from  which  at  least  20  percent  of  the 
production  guarantee  per  acre  shown  by  the 
acturial  table  is  cut  or  primed. 

f.  "Market  price"  for  a  crop  year  means  the 
average  auction  price  for  the  applicable  type 
(less  six  cents  per  pound  for  warehouse 
charges)  in  the  belt  or  area.  The  market  price 
will  be  designated  by  the  actuarial  table. 

g.  "Planting"  means  rounding  up  for  Vi  and 
above  and  rounding  down  for  less  than  Vt. 

i.  "Support  price  per  pound"  means  the 
average  price  support  level  per  pound  for  the 
insured  type  of  tobacco  as  announced  by  the 


United  States  Department  of  Agriculture 
under  the  tobacco  price  support  program.  For 
any  crop  year  in  which  a  price  support  for  the 
insured  type  is  not  in  effect,  the  market  price 
for  that  crop  year  will  be  used. 

Done  in  Washington,  DC,  on  November  17, 
1987. 

E.  Ray  Fosse, 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  87-27355  Filed  ll-27-«7;  8:45  amj 
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7  CFR  Part  401 

[Amcit  No.  23;  Doc.  No.  4942S] 

General  Crop  Insurance  Regulations; 
Quality  Potato  Option 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCiC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401),  effective  for  the  1988 
and  succeeding  crop  years,  by  adding  a 
new  section,  7  CFR  401.132.  Quality 
Potato  Option.  The  intended  effect  of 
this  rule  is  to  provide  the  regulations 
containing  the  provisions  of  crop 
insurance  protection  on  potato  quality 
as  an  option  to  the  potato  endorsement 
(7  CFR  401.128),  under  the  general  crop 
insurance  policy  which  contains  the 
standard  terms  and  conditions  common 
to  most  crops. 

dates:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  December  30, 
1987,  to  be  sure  of  consideration. 
ADDRESSES:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC.  20250. 
FOR  FURTHER  INFORMA'nON  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC.  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1,  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  as 
October  1, 1992. 

E.  Ray  Fosse,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  deHned  by  Executive 
Order  12291  because  it  will  not  result  in: 


(a)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  tht  this  action  will  not  incease 
the  federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  preapred. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Orer  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quahty  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401).  a  new  section  to  be 
known  as  7  CFR  401.132.  the  Quality 
Potato  option,  effective  for  the  1988  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  potatoes  against 
loss  of  quality. 

Upon  publication  of  7  CFR  401.132  as 
a  final  rule,  the  provisions  for  insuring 
potatoes  contained  therein  will  be 
applicable  to  the  Northern  Potato 
Endorsement  to  be  issued  as  7  CFR 
401.128. 

The  Quality  Potato  Option  provisions 
contained  herein  are  for  coverage 
against  loss  of  quality  and  will  be 
applied  against  mature  production 
(hundredweight)(cwt.)  to  count. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090.  South  Building. 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  during  regular 
business  hours,  Monday  through  Friday. 
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List  of  Subjects  in  7  CFR  Part  401 

Crop  Insurance:  Quality  Potato 
Option. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401). 
proposed  to  be  effective  for  the  1988  and 
succeeding  crop  years,  as  follows: 

PART  401-[AMENDED]  | 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506,  516.  Pub.  L.  75-430,  52 
Stat.  73,  77,  as  amended  (7  lU.S.C.  1506, 1516). 

2.  A  new  S  401.132  is  added  to  read  as 
follows: 

§401.132    Ouafity  Potato  Option. 

The  provisions  of  the  Quality  Potato 
Option  for  the  1988  and  subsequent  crop 
years  are  as  follows: 

Federal  Crop  Insurance  Corporation  Quality 
Potato  Option 

Insured's  Name    — 

Contract  No. — 

Address — 

Crop  Year 

Identification  No.    

SSN 

TAX   

Upon  our  approval  this  option  is  applicable 
for  the  19    crop  year. 

1.  You  must  have  a  Federal  Crop  Insurance 
Potato  Endorsement  in  force.  The 
Endorsement  provides  guaranteed  production 
on  a  hundredweight  (cwt.)  basis  only. 

2.  You  must  submit  a  signed  Quality  Potato 
Option  to  us  on  or  before  the  Tinal  date  for 
accepting  applications  each  crop  year. 
Failure  to  submit  a  Quality  Potato  Option  for 
each  crop  year  will  result  in  your  potatoes 
being  insured  under  the  terms  and  conditions 
of  the  General  Policy  and  Endorsement 
without  the  provisions  of  the  Option. 

3.  If  you  elect  this  Option,  all  acreage  of 
potatoes  insured  under  the  General  Policy 
and  Potato  Endorsement  must  be  insored 
under  this  option. 

4.  If  you  purchase  the  quality  option  in 
conjuction  with  any  other  potato  optionis). 
the  total  production  that  can  be  lost  under  all 
options  cannot  exceed  100%  of  your  potato 
guarantee. 

5.  In  lieu  of  subsection  7.b.  of  the 
Endorsement,  the  mature  production  (cwt.)  to 
count  for  a  unit  will  include  all  harvested  and 
appraised  production  as  follows: 

a.  The  production  to  count  for  any 
unharvested  appraised  mature  production 
will  be  determined  by  dividing  the  actual 
percentage  of  potatoes  grading  U.S.  No.  2*  or 
better  according  to  U.S.  Standards  for  Grades 
of  Potatoes,  by  a  factor  on  the  approved  APH 
form,  and  multiplying  the  result,  not  to 
exceed  1.000.  by  the  number  of  cwt.  of  such 
potatoes. 


b.  The  production  to  count  for  any  potatoes 
stored; 

(1)  Without  an  acceptable  inspection  will 
be  100  percent  of  the  gross  weight  of  these 
potatoes:  or 

(2)  With  an  acceptable  inspection  at  the 
time  of  harvest  and  which,  due  to  insurable 
causes,  contains  a  portion  of  potatoes  grading 
less  than  U.S.  #2,  will  be  determined  by 
dividing  the  actual  percentage  of  potatoes 
grading  IJ.S.  #2*  or  better  according  to  U.S. 
Standards  for  Grades  of  Potatoes,  by  a  factor 
on  the  approved  API  I  form,  and  multiplying 
the  result  (not  to  exceed  1.000)  by  the  number 
of  cwt.  of  stored  potatoes. 

c.  Any  sold  production  which  due  to 
insurable  causes,  contains  a  portion  of 
potatoes  that  grade  less  than  U.S.  No.  2*  will 
be  determined  by  dividing  the  actual 
percentage  of  potatoes  grading  U.S.  No.  2*  or 
better  according  to  U.S.  Standards  for  Grades 
of  Potatoes,  by  a  factor  on  the  approved  APH 
form,  and  multiplying  the  result  (not  to 
exceed  1.000)  by  the  cwt.  of  sold  potatoes, 

8.  Your  premium  rate  for  quality  potatoes 
will  be  set  by  the  Actuarial  Table. 

7.  "Factor"  means  the  actual  average 
percentage  of  potatoes  grading  U.S.  No.  2  *  or 
better,  determined  from  your  records.  If  more 
than  four  continuous  years  of  records  are 
available,  the  factor  will  be  the  simple 
average  of  the  available  records  not  to 
exceed  10  years.  IF  LESS  THAN  FOUR 
YEARS  OF  RECORDS  ARE  AVAILABLE. 
THE  FACTOR  WILL  BE  THE  ONE 
CONTAINED  ON  THE  ACTUARL\L  TABLE. 
The  Actuarial  table  may  provide  for  factors 
by  type. 


Insured's  Signature 


Date 


Corporation  Representative's  Signature  and 
Code  Number 


Date 

Done  in  Washington.  DC.  on  November  16, 
1987. 

E.  Ray  Fosse, 

Manager.  Federal  Crop  Insurance 
Corporation. 
IFR  Doc.  B7-27354  Filed  11-27-87:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 

High-Level  Waste  Licensing  Support 
System  Advisory  Committeo 
(Negotiated  Rulemaking);  Fourth 
Meeting 

agency:  Nuclear  Regulatory 
Commission. 


'  Tlie  actuarial  tat>ie  may  provide  US.  No.  1. 


ACTION:  Notice  of  fourth  meeting. 

summary:  The  Nuclear  Regulatory 
Commission  will  hold  the  fourth  meeting 
of  the  High-Level  Waste  Licensing 
Support  System  Advisory  Committee  on 
December  14-15. 1987.  The  committee, 
established  under  authority  of  the 
Federal  Advisory  Committee  Act 
(FACA).  is  tasked  with  developing 
recommendations  for  revision  of  the 
Commission's  Rules  of  Practice  in  10 
CFR  Part  2  related  to  the  adjudicatory 
proceeding  for  the  issuance  of  a  license 
for  a  geologic  repository  for  the  disposal 
of  high-level  waste  (HLW).  The 
Committee  is  attempting  to  negotiate  a 
consensus  on  proposed  revisions  related 
to  the  submission  and  mangement  of 
records  and  documents  for  the  HLW 
licensing  proceeding. 

DATE:  The  fourth  meeting  of  the  HLW 
Licensing  Support  System  Advisory 
Committee  will  be  held  December  14-15. 
1987,  beginning  at  lOflO  a.m.  on 
December  14  and  15. 

ADDftESSES:  The  location  of  the 
December  14-15, 1987  meeting  of  the 
HLW  Licensing  Support  System 
Advisory  Committee  is  The 
Conservation  Foundation,  1255  Twenty- 
Third  Street,  NW.,  Washington.  DC 
20037. 

FOR  FURTHER  INFORMATION  CONTACT 
Donnie  H.  Grimsley.  Director.  Division 
of  Rules  and  Records,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
telephone:  301-492-7211. 

SUPPtXMENTARV  INFORMATION:  The 

fourth  meeting  of  the  HLW  Licensing 
Support  System  Advisory  Committee 
("negotiating  committee")  is  scheduled 
to  include  continued  discussion  of 
substantive  issues  related  to  a  high-level 
waste  licensing  support  system.. 

The  following  are  the  remaining 
meetings  of  the  negotiating  committee 
that  are  scheduled  as  of  the  date  of  this 
notice: 
January  25-26. 1988— Denver.  Colorado 

(location  to  be  announced) 
February  11-12. 1988— The  Conservation 

Foundation.  Washington.  DC 
March  23-24, 1988— Denver,  Colorado 

(location  to  be  announced) 
April  18-19. 1988 — The  Conservation 

Foundation.  Washington,  DC 
May  18-19, 1988— The  Conservation 

Foundation.  Wjashington.  DC 

Dated  at  Belhesda,  Maryland,  this  25th  day 
of  November  1987. 


For  The  Nuclear  Regulatory  Commission, 
Linda  L.  Robinson, 

Acting  Director.  Division  of  Rules  and 
Records.  Office  of  Administration  and 
Resources  Management. 
|FR  Doc.  87-27568  Filed  11-27-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  87-AGL-20] 

Alteration  to  Transition  Area,  West 
Bend,  Wl 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  West  Bend.  WL  transition  area  to 
accommodate  a  new  LOG  RWY  31 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  West  Bend 
Municipal  Airport.  West  Bend,  WL  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

DATES:  Comments  must  be  received  on 
or  before  December  24, 1987. 

ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel,  AGL-7,  Attn:  Rules  Docket  No. 
87-AGLr-20,  2300  East  Devon  Avenue, 
Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  R.  Heaps,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinios 
60018,  telephone  (312)  694-7360. 
SUPPLEMENTARY  INFORMA-HON: 

Comments  invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 


supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  87-AGL-20.  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket. 
FAA,  Great  Lakes  Region.  Office  of 
Regional  Counsel.  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

AvaUability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430. 800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2,  which 
describes  the  application  procediu'e. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  designated 
transition  area  airspace  near  West 
Bend.  WI. 

The  present  transition  area  is  being 
modified  to  accommodate  a  new  LOC 
RWY  31  SIAP  as  well  as  increased  use 
of  the  West  Bend  Municipal  Airport  by 
turbojet  type  aircraft.  The  alteration  will 
consist  of  an  expansion  from  the  7  mile 
radius  to  an  8.5  mile  radius,  and  from 
the  8.5  mile  radius  to  11.5  miles 
southeast  of  the  West  Bend  VOR  with  a 


4.5  miles  width  on  each  side  of  the  VOR 
127  radial. 

The  development  of  the  procedure 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace.  • 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2. 
1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulator}' 
Policies  and  procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety,  Transition  Areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— {AMENDED] 

1,  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
E.  0. 10854:  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1983):  14  CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

West  Bend.  WI  ]Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  eight  and 
one-half  (8.5)  mile  radius  of  the  West  Bend 
Municipal  Airport  (Lat.  43'25'17-N..  Long. 
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BB'07'41'W):  and  within  4.5  miles  each  side  of 
the  TVOR  127  radial,  extending  from  the 
eight  and  one-half  (8.5)  mile  radius  to  11.5 
miles  southeast  of  the  TVOR,  excluding  the 
portion  that  overlies  the  Hartford,  Wisconsin, 
transition  area. 

Issued  in  Des  Ptaines,  Illinois,  on 
November  9, 1987. 
Teddy  W.  Byrckam. 
Manager.  Air  Traffic  Division. 
IFR  Doc.  87-27364  Filed  11-27-87;  8:45  am| 

BHXMG  CODE  «lt0-13-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
(FRL-3296-71 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona— 
Maricopa  County  and  Pima  County; 
CarlM>n  Monoxide  Plans  | 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Advance  Notice  of  Proposed 

Rulemaking. 

SUMMARY:  This  notice  outlines  EPA's 
currently  intended  approach  to  comply 
with  the  August  10, 1987  Order  of  the 
U.S.  District  Court  for  the  District  of 
Arizona  that  EPA  promulgate  by  March 
31, 1988,  a  Federal  Implementation  Plan 
(PIP),  under  section  110(c)  of  the  Clean 
Air  Act  (CAA).  42  U.S.C.  7410(c),  to 
bring  about  attainment  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  cabon  monoxide  (CO)  in  the 
Maricopa  County  (Phoenix)  and  Pima 
County  (Tucson).  Arizona  CO 
nonattainment  areas.  ' 

The  State  of  Arizona  submitted  the 
Maricopa  County  portion  of  the  State 
Implementation  Plan  (SIP)  for  CO  to 
EPA  on  October  5. 1987.  The  Maricopa 
County  Nonattainment  Area  Plan  (Plan) 
does  not  demonstrate  attainment  of  the 
NAAQS  for  CO  as  required  by  Part  D 
(sections  171-178)  of  the  CAA,  42  U.S.C. 
7501-7508.  EPA  is  inclined  to  believe 
that,  absent  additional  state  and  local 
legislative  action  to  adopt  and 
implement  certain  control  measures 
necessary  to  attain  the  CO  NAAQS.  the 
State  is  not  making  reasonable  efforts  to 
submit  an  approvable  plan  which  fulfills 
the  Part  D  requirements.  Therefore,  this 
notice  also  announces  that  EPA  is 
initiating  consultation  proceedings  with 
the  Department  of  Transportation  (DOT) 
according  to  the  procedures  outlined  at 
45  FR  24692  (April  10, 1980),  This  is  a 
prerequisite  to  a  proposal  to  impose 
highway  funding  restricitons  under 
section  176(a)  of  the  CAA.  42  U.S.p. 
7506(a).  EPA  is  not  initiating 


consultation  proceedings  with  DOT  for 
Pima  County  at  this  time. 

EPA  is  also  soliciting  in  this  notice 
public  comment  and  technical  input  on 
two  control  measures  EPA  is 
considering  for  proposal  in  the  FIP. 
Specificaliy.  EPA  is  seeking  comment  on 
proposals  to  (1)  require  that  all  gasoline- 
type  fuels  for  motor  vehicles  sold  during 
the  winter  months  (CO  season)  contain 
a  minimum  level  of  oxygen  (O2)  content 
in  the  form  of  aliphatic  alcohols  and/or 
ethers  (i.e..  oxygenated  fuels),  and  (2) 
require  major  employers  to  institute 
programs  of  incentives  to  reduce  single- 
occupant  vehicle  commute  trips  by  their 
employees  (i.e.,  trip  reduction 
ordinance). 

DATES:  Comments  may  be  submitted  to 
EPA  at  the  address  below  on  or  before 
December  30. 1987. 

ADDRESSES:  Comments  on  this  proposal 
should  be  sent  to:  Regional 
Administrator,  Attention:  Air 
Management  Division,  State  Liaison 
Section  {A-2-2).  U.S.  Environmental 
Protection  Agency.  215  Fremont  Street. 
San  Francisco,  CA  94105. 
FOR  FURTHER  INFORMATKM 
CONTACr.Wallace  O.  Woo,  Chief.  State 
Liaison  Section,  Air  Management 
Division.  U.S.  Environmental  Protection 
Agency,  215  Fremont  Street,  San 
Francisco.  CA  94105,  Tel:  (415)  974-7634. 
FTS:  454-7634. 
SUPPLEMENTARY  INFORMATION! 

Background 

Federal  Implementation  Plans 

On  September  23. 1986  (51  FR  33746]. 
EPA  published  a  Hnal  notice 
disapproving  the  CO  Plans  for  both  the 
Maricopa  and  Pima  County 
Nonattainment  Areas,  and  announcing 
that,  as  a  result,  a  construction  ban  on 
major  new  sources  and  major 
modifications  to  sources  of  CO  would  go 
into  effect  in  both  areas  thirty  days 
later,  pursuant  to  section  110(a)(2)(I)  of 
the  CAA,  42  U.S.C.  7410(a)(2)(I). 

On  August  10, 1987.  the  U.S.  District 
Court  for  the  District  of  Arizona  ordered 
EPA  to  promulgate  by  March  31. 198a  a 
FIP  for  CO  in  the  Maricopa  and  Pima 
Counties  Nonattainment  Areas.  The 
Court  found  that  EPA's  duty  to 
promulgate  a  FIP  arose  when  EPA  found 
the  State  Plans  were  inadequate.  The 
Court  Order  is  the  result  of  a  citizen  suit 
brought  against  EPA  on  April  8, 1985,  by 
the  Arizona  Center  for  Law  in  the  Public 
Interest  (ACLPI). 

The  Court  denied  EPA's  motion  that 
the  Court  not  set  a  six-month  schedule 
for  promulgation  of  a  FIP.  but  did  so 
without  prejudice  to  the  Agency's  ability 
to  return  to  the  Court,  no  earlier  than  the 


end  of  1987.  to  seek  a  longer  schedule,  if 
appropriate  at  that  time. 

Section  176(a)  Sanctions 

On  February  10, 1986,  EPA  published 
a  Notice  of  Intent  in  the  Federal  Register 

[51  FR  4934]  which  stated  EPA's  intent 
to  initiate  rulemaking  to  impose  the 
highway  funding  restrictions  under 
section  176(a)  of  the  CAA  by  the  end  of 
1986  if,  by  then,  EPA  had  made  the 
preliminary  determination  that  the  State 
was  not  making  reasonable  efforts  to 
submit  an  approvable  SIP.  (See  section 
176(a)(3). 1  The  same  notice  set  forth  the 
factors  EPA  would  consider  in 
determining  if  the  State  was  making 
reasonable  efforts  to  submit  plans  which 
met  the  Part  D  requirements. 

Interim  SIP  revisions  were  adopted 
locally  and  submitted  to  EPA  from  the 
two  nonattainment  areas  in  December 
of  1986.  EPA  performed  a  preliminary 
analysis  of  the  interim  revisions  based 
on  the  factors  listed  in  the  February  10. 
1986.  notice.  On  January  14. 1987.  EPA 
made  a  preliminary  determination  that  it 
had  no  basis  to  conclude  that  the  State 
was  not  making  reasonable  efforts  and 
hence  no  grounds  existed  at  that  time  to 
initiate  section  176(a)  highway  funding 
sanctions  against  either  of  the  two 
nonattainment  areas. 

The  ACLPI  requested  the  District 
Court  to  review  this  preliminary 
determination  and  order  EPA  to  impose 
the  section  176(a)  sanctions.  The  Court, 
however,  found  that  it  lacked  subject 
matter  jurisdiction  and  dismissed 
ACLPI's  request.  The  Court's  ruling  does 
not  affect  EPA's  authority  to  find  that 
the  State  is  not  making  reasonable 
efforts  and.  on  that  basis,  to  impose 
highway  funding  sanctions  in  Arizona 
under  section  176(a). 

The  remainder  of  this  notice  set  forth 
EPA's  current  view  of  the  legal 
requirements  that  must  guide  the 
Agency's  response  to  the  Court's  Order, 
the  status  of  the  local  CO  Plans  in  the 
two  areas,  and  EPA's  current  approach 
to  filling  the  gaps  left  by  those  local 
Plans  in  accordance  with  the  Court's 
Order. 

Interpretation  of  Part  D  and  Section 
110(c) 

The  Clean  Air  Act  does  not  specify 
the  timeframe  within  which  a  federally 
promulgated  plan  must  provide  for 
attainment  of  ambient  air  quality 
standards.  We  may  draw  analogies, 
however,  from  the  recently  issued 
national  policy  for  State  plans 
addressing  nonattainment  of  the  CO 
(and  ozone)  standards  after  December 
31. 1987.  EPA  believes  that  any  SIP 
promulgated  after  that  date  must 


demonstrate  attainment  of  the  standard 
as  expeditiously  as  practicable  but  no 
later  than  the  date  derived  from  the 
attainment  periods  described  in  sections 
110(a)(2)(A)  and  110(e)  of  the  CAA.  In 
short,  this  is  because  planning  for 
attainment  by  1987  will  be  physically 
(and  hence  legally)  impossible  in  1988. 
and  the  history  of  the  CAA  suggests 
strongly  that  Congress  would  have 
chosen  to  apply  the  section  110  (or 
similar)  periods  in  these  circumstances 
rather  than  requiring  a  demonstratien  of 
immediate  attainment* 

Section  110(a)(2)(A)  requires  a 
demonstration  of  attainment  within  3 
years  of  EPA's  approval  of  a  SIP. 
Section  110(e)  provides  an  extension  of 
up  to  2  years  beyond  the  3-year  period 
where: 

(A)  One  or  more  eotiasioii  Mniroes  (or 
classes  of  moving  sources)  are  unable  to 
comply  with  the  requirements  of  such  plans 
which  implement  such  primary  standard 
becanse  Ae  necessary  technok)gy  or  otijer 
alternatives  are  not  available  or  wiB  not  be 
available  ■oon  MMNigh  to  pemit  compliance 
within  such  i-year  period,  and 

(B)  The  State  has  connderad  and  applied 
as  part  of  its  plan  reasonably  available 
alternative  means  of  attaining  such  primary 
standard  and  has  justifiably  concluded  that 
attainment  of  such  primary  standard  within 
the  3  years  cannot  be  achieved. 

Following  the  analogy  to  schedules 
SIPs  must  meet,  EPA  plans  to  consider 
the  ecoDomic  feasibility  and 
reasooablenesa  of  the  available  means 
of  attainment  in  issuing  a  SIP.  Thus. 
EPA's  FIP  will  require  attainment  within 
3  years  imless  there  is  a  showing  that 
the  implementation  of  the  "reasonably 
available  alternative  means"  (RAAM) 
would  not  bring  about  attainment  within 
3  years.  However,  those  RAAM  must  be 
applied  to  achieve  progress  within  the  3- 
year  period. 

EPA  believes  that  the  Maricopa  area 
will  not  be  able  to  attain  the  CO 
standard  by  the  3-year  date  in  section 
110(a)(2)(A)  without  measiires  beyond 
those  currently  considered  "reasonably 
available".  Stated  differently,  while 
some  reasonably  available  measures  are 
available  for  implementation  within  that 
period,  they  will  not  by  themselves 
produce  attainment  in  the  Maricopa 
area.  For  this  reason,  it  appears  that  the 
Maricopa  area  should  qualify  for  a  two- 
year  extension  for  the  purpose  of  EPA's 
FIP.  By  contrast,  it  appears  that  the  Pima 
CO  area  can  attain  the  standard  within 
the  3-year  period  with  reasonably 


'  Congresi's  1977  decision  to  create  two  new 
consecutive  three-five  year  planning  periods  In 
reaction  to  the  failure  of  the  1970-1977  plannin;; 
process  is  one  indicator  thai  Congress  rejected  the 
concept  of  calling  for  immediate  attainnenl  after 
the  passage  nf  the  statutory  attainment  dales. 


available  measures.  For  that  reason,  the 
3-year  period  would  apply  to  any  FIP  for 
the  Pima  area. 

Current  Ptanning  Efforts  In  Arizona 

Maricopa  County 

Arizona  submitted  the  Maricopa 
County  CO  SIP  Revision  to  EPA  on 
October  5, 1987.  This  Plan,  prepared  by 
the  Maricopa  Association  of 
Governments  (MAG)  as  lead  planning 
agency,  lacks  an  adequate 
demonstration  of  attainment  although  it 
does  show  that  attainment  of  the  CO 
NAAQS  is  possible  as  early  as  1990  and 
in  any  event  by  1995  if  certain 
additional  measures  are  adopted  by  the 
State  and  local  jurisdictions.  Among 
these  additional  measures  are  the 
legislative  authority  to  require  the  sale 
of  oxygenated  motor  vehicle  fuels  during 
the  CO  season  and  the  adoption  of  an 
employer-based  trip  reduction  ordinance 
(TRO)  by  Maricopa  }urisdicti(Mis.  The 
Plan  does  not  contain  either  the 
legislative  authority  to  implement  an 
alternative  fuels  program,  at  legally 
enforceable  commitments  by  Maricopa 
County  localities  and  jurisdictions  to 
implement  trip  reduction  ordinances. 

EPA  believes  that  these  measures, 
combined  vrith  the  implementation  of 
the  transportation  control  measures 
already  committed  to  in  the  Maricopa 
County  Han,  will  provide  sufficient 
omission  reductions  to  demonstrate 
attainment  of  the  CO  NAAQS  within 
three  to  five  years.  MAG  studies  on  the 
feasibility  and  effectiveness  of 
implementing  these  measures  in 
Maricopa  are  expected  to  be  completed 
by  the  end  of  1987  %vith 
recommendations  for  implementation  to 
be  made  to  the  appropriate  agencies  at 
that  time  or  very  shortly  thereafter. 

Pima  County 

EPA  is  expecting  the  State  to  submit 
the  Pima  County  CO  Plan  by  the  end  of 
December.  1987.  The  Pima  Cotuity  Plan, 
being  developed  by  the  Pima 
Association  of  Governments  (PAG)  as 
lead  air  quality  planning  agency,  will 
most  likely  demonstrate  attainment  of 
the  CO  NAAQS  by  approximately  1991. 
The  major  strategies  in  the  Pima  CO 
Plan  include  the  Arizona  inspection  and 
maintenance  program  (I/M)  as 
expanded  through  1987.  an  employer- 
based  trip  reduction  ordinance,  and 
additional  ridesharing,  transit  and  How 
improvements.  The  City  of  Tucson,  the 
major  transit  provider  in  Pima  County, 
voted  on  November  3, 1987,  for  a  budget 
override  to  allow  expansion  of  its  transit 
system. 


EPA's  Approach  to  the  State's 

Submittals 

EPA  will  complete  evaluation  of  the 
Maricopa  and  Pima  CO  Plans  within  the 
next  months  and  will  continue  to  work 
with  MAG.  PAG,  their  local  jurisdiction, 
and  the  State  to  strengthen  the  Plans 
where  necessary.  The  Arizona 
Legislature  has  appointed  a  joint 
legislative  committee  to  study  a  program 
for  oxygenated  motor  vehicle  fuels  in 
the  State  and  will  make  its 
recommendations  back  to  the 
Legislature  by  the  end  of  1987.  In 
addition.  MAG  is  developing  a  model 
TRO  to  be  adopted  by  local  jurisdictions 
by  the  Spring  of  1986.  Pima  County 
jurisdictions  are  also  developing  TRO's 
for  adoption  by  Spring  of  1988.  EPA 
strongly  encourages  the  completion  of 
these  efforts  because  they  are  clearly 
needed  to  bring  about  attainment  of  the 
CO  standard,  at  least  in  the  Maricopa 
CO  nonattainment  area. 

It  is  EPA's  intention  to  propose 
rulemaking  action  on  the  control 
strategies  in  these  State  Plans  by 
January  or  February.  1988.  This  will 
ensure  that  measures,  for  which  there 
are  already  adequate  state  and  local 
legal  authority  and  firm  commitments  in 
the  Plans,  are  formal,  federally 
enforceable  parts  of  the  Arizona  SIP. 

FIP  Approach 

To  promulgate  a  FIP  for  these  two 
areas  in  Arizona,  EPA  must  select 
control  measures  that,  as  described 
above,  fill  the  gaps  left  by  the  State 
plans  and  thereby  bring  about 
attainment  of  the  CO  standard  in  the 
near  term.  In  choosing  among  control 
options,  EPA  must  try  to  serve  the 
general  principles  of  the  Clean  Air  Act, 
including  the  goals  of  minimizing  both 
the  amount  of  federal  intrusion  into  an 
area  that  is  primarily  the  State's 
responsibility  (see  section  101  of  the 
CAA,  42  U.S.C.  7401)  and  the  imposition 
of  avoidable  unreasonable  costs  on  the 
local  population.  To  serve  these  goals, 
EPA  has  preliminarily  reviewed  the 
array  of  available  control  measures 
which  could  fill  the  gap  remaining  in  the 
State  CO  Plans  and  has  concentrated  on 
those  measures  likely  to  result  in  timely 
attainment  with  the  least  cost  and 
Federal  intrusion. 

When  developing  its  Plan.  MAC 
looked  at  an  extensive  list  of  measures, 
selecting  sotpe  forty-six  to  include  in  the 
Plan  and  rejecting  seven.  These  rejected 
measures  were  elimination  of  all 
waivers  in  the  State's  I/M  program,  a 
one-dollar  gas  tax  increase,  mandatory 
no  drive  days,  a  registration  fee 
structure  which  would  encourage  the 
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replacement  of  older  vehicles,  maximum 
parking  requirements  for  new 
developments,  increased  parking  meter 
rales,  and  relocation  of  major  traffic 
generators  from  highly  congested  areas. 
MAG  did  not  include  these  measures  in 
its  Plan  because  they  were  either  too 
drastic  or  placed  an  unfair  burden  on 
one  segment  of  the  population.  EPA  has 
reviewed  this  list  of  rejected  measures 
as  well  as  the  measures  recommended 
in  the  Plan  which  lacked  either  legal 
authority  or  commitments  (alternative 
fuels,  winter  daylight  savings  time,  and 
trip  reduction  ordinances)  and  other 
measures  such  as  gas  rationing,  parking 
fees,  and  the  mitigation  of  the  air  quality 
impacts  of  new  development  to 
determine  possible  FIP  measures.  EPA 
rejected  several  measures  for  | 

consideration  in  a  FIP  because  of  a  lack 
of  regulatory  authority  for  them  (gas  tax. 
registration  fees,  maximum  parking 
requirements,  mitigation  of  new 
development,  parking  meter  rate 
increases,  parking  fees,  and  winter 
daylight  savings  time).=*  EPA  further 
rejected  measures  because  of  their 
economic  and  social  impacts 
(mandatory  no  drive  days,  relocation  of 
sources,  and  gas  rationing).  This  left  the 
elimination  of  waivers  in  the  1/M 
program,  alternative  fuels,  and  trip 
reduction  ordinances  as  measures  that 
EPA  had  legal  authority  to  promulgate 
and  could  feasibly  implement  in  the 
short  term.  The  State's  current  I/M 
program  operates  effectively  and 
represents  a  very  important  part  of  the 
existing  CO  control  strategy.  Because 
any  attempt  by  EPA  to  assume 
operation  of  the  program,  which  might 
become  necessary  if  EPA  wished  to 
change  its  requirements,  could  only 
adversely  impact  its  performance,  EPA 
decided  against  making  modification  to 
the  State's  I/M  program.  Thus.  EPA 
determined  that  alternative  fuels  and  a 
trip  reduction  ordinance  are  the  most 
feasible  measures  for  federal 
promulgation  in  Arizona. 

Maricopa  County 

From  its  analysis  of  available  control 
measures.  EPA  is  considering 
regulations  requiring  the  use  of 
oxygenated  fuels  in  motor  vehicles  and 


'  Gas  (axes  and  registration  fees  require  taxing 
authority  that  is  reserved  to  the  legislative  branch. 
Review  of  new  development  for  mitigation  or 
restrictions  on  parking  construction  is  indirect 
source  review  which  is  prohibited  to  EPA  undiT 
section  (a|(5)(A)(ii)  of  the  CAA.  Parking  fees  and 
increases  in  the  parking  meter  rales  are  parking 
surcharges  which  are  prohibited  to  EPA  under 
section  110(c)(2)(B)  of  the  CAA.  Authority  to 
establish  or  regulate  daylight  savings  time  is 
reserved  to  the  U.S.  Department  of  Transporlation'B 
Office  of  General  Counsel  under  the  1966  Uniform 
Time  Act. 


the  establishment  of  an  employer-based 
trip  reduction  program  for  promulgation 
in  a  FIP  for  the  Maricopa  area.  These 
measures  offer  the  greatest  feasible 
emission  reduction  potential  for 
attainment  of  the  CO  NAAQS  in  the 
nearest  possible  term.  Preliminary 
modeling  analyses  on  the  effectiveness 
of  these  measures  indicate  that  the 
emission  reductions  will  be  sufficient  to 
reduce  concentrations  of  CO  in 
Maricopa  County  to  below  the  NAAQS 
within  3  to  5  years.  In  addition,  these 
measures  were  recommended  for 
adoption  in  the  MAG  CO  Plan  and. 
therfore.  have  already  undergone 
significant  local  debate  and  approval, 
although  adoption  or  commitments  to 
adopt  by  the  appropriate  implementing 
agencies  are  still  lacking. 

Although  this  notice  does  not  describe 
these  control  strategies  in  detail,  the 
following  discussion  lists  some  of  the 
elements  EPA  will  be  considering  in 
regard  to  these  measures  when  it 
proposes  rulemaking  on  the  FIP.  At  this 
time  EPA  is  soliciting  comments  on 
these  elements  as  well  as  on  other 
elements  or  measures  EPA  should  be 
considering  in  a  proposed  FIP. 

EPA  is  specifically  considering  a 
measure  to  require  that  all  gasoline-type 
fuel  sold  during  the  CO  season  (winter 
months)  contain  a  minimum  level  of 
oxygen  (O)  content  in  the  form  of 
aliphatic  alcohols  and/or  ethers. 
Oxygenated  fuel  blends  currently  on  the 
market  include  methyl-tert-butyl  ether 
(MTBE)  blends,  ethanol  (gasohol) 
blends,  and  methanol/cosolvent  blends. 
With  respect  to  oxygenated  fuels.  EPA 
is  considering  a  number  of  elements  in 
formulating  a  proposal  for  the 
promulgation  of  a  rule.  These  elements 
include:  (1)  The  mass  content  of  oxygen 
in  the  fuel  blends;  (2)  the  area  of 
coverage  required  for  an  effective 
oxygenated  fuels  program;  (3)  the 
potential  CO  emission  reductions  from 
each  oxygenated  fuel  blend  option 
considered  for  the  Maricopa  area;  (4)  the 
effective  date  of  the  oxygenation 
requirement  and  what  phase-in  or 
temporary  exemptions  should  be 
allowed;  (5)  the  timeframe  of  the 
oxygenation  requirement;  (6)  the  impact 
of  oxygenated  fuels  on  vehicles  with 
respect  to  maintenance  and  driveability; 
(7)  what  requirements,  if  any.  should  be 
imposed  on  fuel  quality  (for  example, 
volatility),  and  how  those  relate  to 
present  state  law  in  Arizona;  (8)  federal 
enforceability  of  such  a  rule;  and  (9)  the 
effect  of  a  promulgated  program  on 
small  businesses  (as  required  by  federal 
law). 

Section  211(c)(4)  of  the  CAA  states 
that  the  Administrator  may  promulgate 


an  implementation  plan  containing  a 
control  or  prohibition  respecting  the  use 
of  a  fuel  or  fuel  additive  in  a  motor 
vehicle  only  if  he  finds  that  the  control 
or  prohibition  "is  necessary  to  achieve 
the  national  primary  or  secondary 
ambient  air  quality  standard  which  the 
plan  implements."  EPA  interprets  this 
section  to  require  the  Agency,  prior  to 
promulgating  an  oxygenated  fuels  rule, 
to  find  that  such  a  requirement  is 
necessary  for  "timely"  attainment  of  the 
standard.  Beyond  that,  EPA  believes 
that  a  fuel  control  may  be  "necessary" 
for  timely  attainment  if  other  measures 
that  would  bring  about  timely 
attainment,  although  technically 
possible,  are  unreasonable  or 
impractical.  Otherwise,  no  fuel  control 
would  ever  be  "necessary"  since  for  any 
area  there  is  at  least  one  available 
measure — namely  required  shutdowns 
and  prohibitions  on  driving — that  would 
result  in  timely  attainment.  It  is  doubtful 
that  Congress  would  have  intended  to 
bar  EPA  from  putting  fuel  controls  in  a 
FIP  just  because  such  drastic 
alternatives  are  available.  A  more 
reasonable  interpretation  of  section 
211(c)(4)  is  that  a  fuel  control  measure 
may  be  necessary  for  timely  attainment 
if  the  emission  reductions  that  the 
measure  would  produce  are  necessary 
and  the  alternatives  that  would  achieve 
equivalent  reductions  are  significantly 
more  costly  and  burdensome  for  the 
local  population  than  the  fuel  control 
measure. 

EPA  believes,  at  least  for  purposes  of 
Maricopa  County,  that  the  alternatives 
to  an  oxygenated  fuels  requirement 
would  be  substantially  more  costly  and 
burdensome.  As  discussed  above,  the 
types  of  measures  that  would  produce 
emission  reductions  equivalent  to  an 
oxygenated  fuels  measure  are,  in  the 
relevant  timeframe  (1990-1993),  so 
intrusive  and  costly  to  the  local 
economy  and  the  personal  driving  habits 
of  the  local  inhabitants  as  to  be 
unreasonable.  For  this  reason,  EPA  is 
inclined  to  believe,  for  purposes  of 
section  211(c)(4),  that  an  oxygenated 
fuels  requirement  is  necessary  for  timely 
attainment  in  the  Maricopa  County 
Nonattainment  Area. 

With  respect  to  trip  reduction 
ordinances,  a  possible  approach  is  to 
require  that  major  employers  institute 
programs  of  incentives  to  reduce  single- 
occupant  vehicle  commute  trips  by  their 
employees.  In  evaluating  and  developing 
a  proposed  TRO  for  Arizona.  EPA  will 
draw  on  the  experience  of  those 
communities  which  have  adopted  such 
ordinances  (e.g.,  Pleasanton,  Concord, 
Los  Angeles.  Sacramento)  and  those 
which  are  currently  evaluating 


Federal  Register  /  Vol.  52.  No.  229  /  Monday.  November  30.  1987  /  Proposed  Rules 


45469 


ordinances  for  adoption  (e.g..  South 
Coast  Air  Quality  Management  District. 
Pima  County.  Santa  Clara).  EPA  will 
also  carefully  evaluate  the  model 
ordinance  being  developed  for  the 
Phoenix  area  by  the  MAG  consultant. 
KT  Analytics.  Inc. 

Issues  that  EPA  will  be  examining 
include:  the  «ize  of  employer  to  be 
regulated,  the  incentives/disincentives 
that  could  be  offered  by  the  employer, 
the  trip  reduction  goals  to  be  met  by  the 
employer,  the  ability  of  the  employer  to 
meet  the  TRO  goals,  the  methods  of 
enforcement  and  monitoring  of 
implementation,  the  public  and  private 
costs,  the  non-air  quality  benefits  such 
as  congestion  relief  and  energy 
conservation,  the  impact  on  other 
transportation  control  measures  such  as 
ridesharing  and  transit,  and  most 
importantly,  the  potential  effectiveness 
at  reducing  carbon  monoxide  emissions. 

Pima  County 

The  timeframe  specified  in  the  Court 
Order  for  EPA  to  promulgate  a  FIP  is  6 
months,  following  either  the  formal 
submittal  of  the  Pima  CO  Plan  or 
September  30, 1987.  whichever  came 
first,  EPA  believes  that,  since  the 
schedule  was  dependent  on  Pima's  plan 
submittal,  the  Court  wanted  EPA  to 
analyze  the  Pima  CO  Plan  before 
determining  whether  promulgation  of  a 
FIP  for  the  County  was  necessary. 

The  draft  Pima  County  CO  Plan 
indicates  that  the  area  will  attain  the 
CO  standard  by  approximately  1991.  If 
the  final  Plan  supports  the  attainment 
and  maintenance  demonstration  of  the 
Draft.  EPA  believes  that  a  FIP  for  Pima 
County  will  not  be  necessary. 

Action  Under  Section  176(a)  of  the  CAA 

As  discussed  earlier,  EPA  published  a 
Notice  of  Intent  on  February  10, 1986  [51 
FR  4934]  which  set  forth  criteria  EPA 
would  use  to  determine  whether  the 
State  was  making  reasonable  efforts  to 
submit  a  plan  meeting  Part  D 
requirements.  One  of  these  criteria 
specified  that  EPA  receive  a  plan  with 
commitments  by  relevant  state  and  local 
agencies  to  implement  |or  evidence  of 
actual  implementation  of]  all  additional 
Co  emission  reduction  measures 
necessary  to  demonstrate  attainment  of 
the  CO  NAAQS  as  expeditiously  as 
practicable. 

Maricopa  County 

EPA  reiterated  the  above  criteria  in 
subsequent  correspondence  with  the 
Maricopa  Association  of  Governments 
(letters,  ilowekamp  to  DeBolske.  11/14/ 
86  and  3/20/87)  and  stated  that  delays 
in  the  SIP  revision  schedule  would  not 
be  acceptable,  and  that  the  CO  plan 


must  contain  legally  enforceable 
commitments  to  implement  the  control 
measures  necessary  to  demonstrate 
attainment  of  the  standard  as 
expeditiously  as  practicable.  In  both 
letters,  EPA  stated  that  it  would  use 
these  criteria  for  determining  if  the  State 
and  Maricopa  County  wene  raaicing 
reasonable  efforts  to  submit  a  SIP 
revision. 

It  isEPA's  preliminary  assessment  that, 
had  the  Maricopa  CO  Plan  included 
legal  authority  to  implement  the 
measures  discussed  (i.e..  oxygenated 
fuels  for  motor  vehicles  and  trip 
reduction  ordinances),  the  State  would 
have  demonstrated  that  reasonable 
efforts  had  been  made  to  submit  a  plan 
providing  for  attainment  of  the  CO 
standard.  Despite  the  advanced  notice 
that  EPA  gave  of  the  requirements  (as 
early  as  February  It),  1986),  the  State 
still  has  not  submitted  a  plan  containing 
such  authority.  Because  of  this,  EPA  is 
inclined  to  find  that  the  State  is  not 
making  reasonable  efforts  with  respect 
to  the  Maricopa  CO  Plan;  therefore,  the 
Agency  is  initiating  the  consultation 
process  with  the  U.S.  Department  of 
Transportation  according  to  the 
procedures  outlined  in  45  FR  24692 
(April  10, 1980).  This  process  requires  a 
minimum  of  45  days  consultation  with 
\3S.  DOT  and  the  state  and  local 
agenices  before  EPA  can  propose  the 
section  176(a)  highway  funding 
restrictions. 

Pima  County 

The  Pima  Association  of  Governments 
and  its  local  jurisdictions  are  expected 
to  finalize  and  the  State  of  Arizona  is 
expected  to  submit  to  EPA  the  final  CO 
Plan  for  Pima  County  by  the  end  of  1987. 
EPA  expects  that  Plan  to  contain  legal 
authority  for  and  commitments  to  adopt 
and  implement  control  measures 
sufficient  to  demonstrate  both 
attainment  of  the  CO  NAAQS  in  the 
near  term  and  maintenance  of  that 
standard  in  the  long  term.  EPA. 
therefore,  is  not  at  this  time  initiating 
consultation  with  U.S.  DOT  on  highway 
funding  restrictions  for  Pima  County.  As 
it  did  for  the  Maricopa  Plan.  EPA  will 
judge  the  final  Pima  Plan  against  the 
criteria  of  the  February  10. 1986.  Notice 
of  Intent.  If  the  final  Plan  fails  to  meet 
those  criteria  or  the  Plan  is  not 
submitted  by  December  31. 1987.  EPA 
will  then  intiate  consultation  with  U.S. 
DOT  on  the  section  176(a)  sanctions  for 
Pima  County. 

Interested  parties  are  invited  to 
comment  on  all  aspects  of  this  advance 
notice. 


List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Intergovernmental  relations. 

Authority:  42  U.S.C.  7401-7642. 
Dated:  November  20. 1087. 

|ohn  Wise. 

A  cling  Regional  Administrator. 

(FR  Doc.  87-27416  Filed  11-27-87;  8:45  am) 
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DEPARTMENT  OF  INTERKM 

Fish  and  Wildlife  Service 
50  CFR  Part  23 

Export  of  Bobcat  Taken  in  1M7  and 
Subsequent  Seasons 

AOENCY:  Fish  and  Wildlife  Service. 
Interior. 

action:  Proposed  findings  and  rule. 

SUMMARY:  This  notice  announces 
proposed  findings  by  the  Scientific 
Authority  and  Management  Authority  of 
the  United  States  on  the  export  of 
bobcats  harvested  in  Kentucky  and  on 
the  Fort  Apache  Indian  Reservation  by 
the  White  Mountain  Apache  Tribe  and 
stipulates  that  monitoring  procedures 
previously  established  for  other  States 
be  extended  to  include  Kentucky  and 
the  White  Mountain  Apache  Tribe.  The 
Service  intends  to  make  these  findings 
to  span  a  period  not  limited  to  a  single 
harvest  season. 

On  January  5. 1984  (49  FR  590).  the 
Service  published  a  rule  granting  export 
approval  for  bobcats  [Lynx  rufus]  and 
certain  other  Convention-listed  species 
from  specified  States  for  the  1983-84  and 
subsequent  harvest  seasons.  The 
purpose  of  this  proposed  rule-making  is 
to  add  the  State  of  Kentucky  and  the 
White  Mountain  Indian  Tribe  to  the  list 
of  States  and  Indian  nations  for  which 
the  export  of  bobcats  is  approved. 

DATES:  The  Service  will  consider 
comments  received  on  or  before 
December  30, 1987  in  making  its  final 
determination  and  rule. 

ADDRESSES:  Please  send 
correspondence  concerning  this  notice 
to  the  Office  of  Scientific  Authority.  U.S. 
Fish  and  Wildlife  Service.  Washington. 
DC  20240.  Materials  received  will  be 
available  for  public  inspections  from 
8:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  at  the  Office  of  Scientific 
Authority,  room  537. 1717  H  Street.  NW. 
Washington,  DC  or  at  the  Federal 
Wildlife  Permit  Office,  room  621. 1000  N. 
Glebe  Road.  Arlington.  Virginia. 
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RM  FURTNCR  mFORMATION  CONTACT: 

Scientific  Authority  Finding — Dr. 
Charles  W.  Dane.  Office  of  Scientific 
Authority.  U.S.  Fish  and  Wildlife 
Service.  Washington.  DC  20240. 
telephone  (202-653-5948).  I 

Export  Permits — Mr.  Richard  K.       | 
Robinson.  Federal  Wildlife  Permit 
Office.  U.S.  Fish  and  Wildlife  Service. 
Washington.  DC  20240.  telephone  (703) 
235-1903. 

State  Export  Programs— Mr.  S.  Ronald 
Singer.  Federal  Wildlife  Permit  Office. 
U.S.  Fish  and  Wildlife  Service. 
Washington,  DC  20240.  telephone  (703) 
235-2418. 

SUPPLEMENTARY  INFORMATION:  The 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (Convention)  regulates 
international  trade  in  certain  animal  and 
plant  species.  As  a  general  rule,  exports 
of  animals  and  plants  listed  in  Appendix 
U  of  the  Convention  may  occur  only  if  a 
Scientific  Authority  has  advised  a 
permit-issuing  Management  Authority 
that  such  exports  will  not  be  detrimental 
to  the  survival  of  the  species,  and  if  the 
Management  Authority  is  satisfied  that 
the  animals  or  plants  were  not  obtained 
in  violation  of  laws  for  their  protection. 
Based  on  documentation  presented  for 
consideration  by  the  Convention  Parties 
in  1983.  the  United  Slates  Fish  and 
Wildlife  Service  (the  Service)  has 
determined  that  the  bobcat  is  listed  on 
Appendix  II  for  reasons  of  similarity  in 
appearance  under  Article  11.2(b)  of  the 
Convention. 

Scientific  Authority  Findings 

Article  IV  of  the  Convention  requires 
that  an  export  permit  for  any  specimen 
of  a  species  included  in  Appendix  II 
shall  only  be  granted  when  certain 
findings  have  been  made  by  the 
Scientific  Authority  and  Management 
Authority  of  the  exporting  country.  iTie 
Scientific  Authority  must  advise  "that 
such  export  will  not  be  detrimental  to 
the  sur\ival  of  that  species"  before  a 
permit  can  be  granted. 

The  Scientific  Authority  for  the  United 
States  must  develop  such  advice  on  non- 
detriment  for  the  export  of  Appendix  II 
animals  in  accordance  with  section 
1537(c)(2)  of  the  Endangered  Species  Act 
of  1973  (the  Act),  as  amended.  The  Act 
states  that  the  Secretary  of  the  Interior 
is  "required  to  base  export 
determinations  and  advice  upon  the  best 
available  biological  information  derived 
from  professionally  accepted  practices 
used  in  wildlife  management,  but  is  not 
required  to  make,  nor  may  he  requirf; 
any  State  to  make,  estimates  of 
population  size  in  making  such 
determination  or  giving  such  advice, 


The  fur-bearer  involved  is  managed 
by  the  wildlife  agencies  of  individual 
States.  Those  States  and  Indian  nations 
from  which  the  Service  has  approved 
the  export  of  bobcats  in  the  1983-84  and 
subsequent  taking  seasons  were 
identified  in  the  January  5. 1984.  Federal 
Register  (49  FR  590)  and  are  listed  in  50 
CFR  23.52.  Each  State  or  Indian  tribe  or 
nation  in  which  this  animal  is  harvested 
has  a  program  to  regulate  the  harvest. 
Based  on  information  received  from  the 
State  of  Kentucky  and  the  White 
Mountain  Apache  Tribe,  the  Service 
proposes  adding  that  State  and  that 
Indian  Nation  to  those  from  which  the 
export  of  bobcats  is  approved. 

As  indicated  in  the  January  5, 1984 
notice,  the  Service  determined  that 
populations  of  bobcat  and  certain  other 
listed  fur-bearers  in  the  United  States 
are  considered  as  listed  in  Appendix  II 
only  because  of  similarity  in  appearance 
to  other  listed  species,  sub-species,  or 
geographically  separate  populations. 
Evidence  in  support  of  such  treatment  is 
summarized  in  proposals  submitted  by 
the  United  States  for  consideration  by 
the  Fourth  Meeting  of  the  Conference  of 
the  Parties  to  the  Convention  in  1983 
(see  47  FR  1242.  January  11. 1982.  and  47 
FR  51772.  November  17. 1982).  The 
Conference  of  the  Parties  adopted  a 
resolution  accepting  the  report  of  the 
Convention's  Central  Committee  on  the 
ten-year  review  of  species  listed  in 
Appendices  I  and  II  (Doc.  4.37  Annex  3). 
The  report  includes  recommendations 
that  these  U.S.  populaton  fur-bearers 
should  be  considered  as  listed  in 
Appendix  II  only  because  of  similarity 
in  appearance. 

Article  II.  paragraph  2.  of  the 
Convention  establishes  that  Appendix  II 
shall  include: 

(a)  all  species,  which  although  not 
necessarily  now  threatened  with  extinction, 
may  become  so  unless  trade  in  specimens  of 
such  species  is  subject  to  strict  regulations  in 
order  to  avoid  utilization  incompatible  with 
their  survival:  and 

(b)  other  species  which  must  be  subject  to 
regulation  in  order  that  trade  in  specimens  of 
certain  species  referred  to  in  sub-paragraph 
(a)  of  (his  paragraph  may  be  brought  under 
effective  control. 

Consistent  with  the  determination 
that  the  bobcat  is  listed  to  enable  trade 
in  other  species  to  be  effectively 
controlled,  the  Scientific  Authority 
should  consider  this  control  aspect 
when  advising  on  non-detriment. 

Marking  of  pelts  with  tags  bearing  the 
name  of  the  species  and  the  issuance  of 
export  permits  naming  the  species  being 
traded  should  be  sufficient  to  address 
problems  of  identification  due  to 
similarity  in  appearance  between 
bobcats  and  other  species  (see 


Management  Authority  findings  for  tag 
specification). 

In  addition  to  considering  the  effect  of 
trade  on  species  or  populations  other 
than  those  being  exported  from  the 
United  States,  the  Service  will  monitor 
the  status  of  the  fur-bearers  addressed 
in  this  notice  to  (1)  determine  whether 
treatment  of  these  fur-bearers,  listed 
because  of  similarity  in  appearance, 
remains  appropriate,  and  (2)  detect  any 
significant  downward  trends  in  the 
population  and,  where  necessary,  advise 
on  more  restrictive  export  controls  in 
response  to  them.  This  monitoring  and 
assessment  will  follow  the  same 
procedures  adopted  for  other  States  (see 
49  FR  590).  The  Service  requests  an 
annual  certification  from  each  State, 
Tribe  or  Nation  in  which  the  bobcat  is 
har/ested.  When  indicated  by  available 
information  and  more  thorough  review 
of  accumulated  data,  a  determination 
can  be  made  about  the  treatment  of  this 
species  and  whether  the  management 
program  needs  to  be  adjusted  in  a 
particular  State,  Tribe  or  Nation. 

Scientific  Authority  guidelines 
developed  for  bobcat  export  under  the 
provisions  of  Convention  Article  11.2(a), 
which  represent  professionally  accepted 
wildlife  management  practices,  are 
presented  in  more  detail  in  the  August 
18. 1983.  Federal  Register  document  (48 
FR  37494).  These  guidelines  are 
summarized  as  follows: 

A.  Minimum  Requirements  For 
Biological  Information 

(1)  Information  on  the  condition  of  the 
population,  including  trends  (the  method 
of  determination  to  be  a  matter  of  State. 
Tribe  or  Nation's  choice),  and 
population  estimates  where  such 
information  is  available. 

(2)  Information  on  total  harvest  of  the 
species. 

(3)  Information  on  distribution  of 
harvest. 

(4)  Habitat  evaluation. 

B.  Minimum  Requirements  for  a 
Management  Program 

(1)  There  should  be  a  controlled 
harvest,  methods  and  seasons  to  be  a 
matter  of  State,  Tribe,  or  Nation's 
choice. 

(2)  All  skins  should  be  registered  and 
marked. 

(3)  Harvest  level  objectives  should  be 
determined  annually  by  the  State.  Tribe 
or  Nation. 

The  State  of  Kentucky  has  provided 
population  density  information  based  on 
home  range  studies  conducted  in  those 
portions  of  the  State  in  which  taking  will 
be  permitted.  They  have  also  provided 
an  evaluation  of  available  habitat. 
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especially  with  regard  to  distribution  of 
the  bobcat,  and  possible  trends  in 
habitat  condition  as  they  may  affect  the 
bobcat.  No  bobcat  harvest  has  been 
permitted  in  Kentucky  since  1974,  so 
recent  information  on  harvest,  harvest 
distribution,  and  age  structure  of  a 
harvested  population  is  not  available  for 
the  State.  However,  new  State  bobcat 
regulations  have  restricted  harvest  to 
the  eastern  part  of  the  State,  i.e.,  the 
Cumberiand  Plateau  Region,  where 
information  on  density  is  available. 
Also,  information  based  on  location  of 
road  kills,  scent  stations,  conservation 
officers  sightings,  anf  fur-taker 
interviews  in  this  region  show  that  the 
distribution  of  the  species  appears  to  be 
relatively  uniform.  In  addition,  the 
State's  regulations  establish  a  season 
lasting  from  November  24  to  January  31, 
or  until  the  season's  quota  (set  at  400  for 
1987-88  season)  is  attained,  whichever 
comes  first. 

Bobcat  harvest  on  the  Fort  Apache 
Indian  Reservation  is  limited  to 
members  of  the  White  Mountain  Apache 
Tribe.  Initially,  the  tribe  relied  upon  the 
State  Game  and  Fish  Department  to 
control  and  monitor  this  take.  However, 
the  Tribal  Game  and  Fish  Department 
has  assumed  these  responsibilities  in 
recent  years. 

The  White  Mountain  Apache  Tribe 
provided  information  on  population 
based  on  density  in  the  various  habitat 
types  and  harvest.  In  fact,  the  area 
involved  is  relatively  small, 
approximately  2,400  square  miles,  and 
information  on  the  status  of  bobcats  in 
its  Arizona  ecoregion  would  provide 
more  comprehensive  assessment  of 
harvest  effects  on  survival  of  the 
species.  The  tribe  reported  a  total 
harvest  of  only  34  bobcats  in  1986-87 
season.  Nevertheless,  it  is  important  to 
address  the  White  Mountain  Indian 
Tribe  separately  in  order  to  document 
all  entities  involved  in  tagging  programs. 

Based  upon  information  presented  by 
the  State  of  Kentucky  and  the  White 
Mountain  Apache  Tribe,  including  both 
entitie's  bobcat  regulations,  and  in 
consideration  of  the  basis  for  the 
species'  listing  in  Appendix  II  of  the 
Convention,  the  Service  proposes  to 
issue  Scientific  Authority  advice  in 
favor  of  export  of  bobcats  from 
Kentucky  and  the  Fort  Apache 
Reservation. 

Management  Authority  Findings 

Exports  of  Appendix  II  species  are  to 
be  allowed  under  the  Convention  only  if 
the  Management  Authority  is  satisfied 
that  the  specimens  were  not  obtained  in 
contravention  of  laws  for  the  protection 
of  the  involved  species.  The  Service, 
therefore,  must  be  satisfied  that  the 


bobcat  pelts,  hides,  or  products  were  not 
obtained  in  violation  of  State,  Tribal, 
Nation,  or  Federal  law  in  order  to  allow 
export.  Evidence  of  legal  taking  for 
Alaskan  gray  wolf,  Alaskan  brown  or 
grizzly  bear,  American  alligator,  bobcat, 
lynx,  and  river  otter  is  provided  by 
State.  Indian  tribe  or  nation  tagging 
systems.  The  Service  annually  contracts 
for  the  manufacture  and  delivery  of 
special  Convention  animal-hide  tags  for 
export-qualified  States  and  Indian 
nations.  States  and  Indian  nations  may 
use  their  own,  Service-approved  tags  if 
they  meet  the  requirements  described 
below.  The  Service  has  adopted  the 
following  Management  Authority  export 
guidelines  for  the  1983-84  and 
subsequent  taking  seasons: 

(1)  Current  State,  Tribe  or  Nation 
hunting,  trapping  and  tagging 
regulations  and  sample  tags  must  be  on 
file  with  the  Federal  Wildlife  Permit 
Office: 

(2)  The  tags  must  be  durable  and 
permanently  locking,  and  must  show 
State,  Indian  tribe  or  nation  or  origin, 
year  of  take,  species,  and  be  serially 
unique; 

(3)  The  tag  must  be  applied  to  all  pelts 
taken  within  a  minimum  time  after  take, 
as  specified  by  the  State,  Indian  tribe  or 
nation,  and  such  time  should  be  as  short 
as  possible  to  minimize  movement  of  un- 
tagged pelts; 

(4)  The  tag  must  be  permanently 
attached  as  authorized  and  prescribed 
by  the  State,  Indian  tribe  or  nation; 

(5)  State,  Indian  tribe  or  nation 
registered-dealers  or  State,  Indian  tribe, 
or  nation-licensed  takers  allowed  to 
attach  export  tags  must  account  for  tags 
received  and  must  return  unused  tags  to 
the  State,  Indian  tribe  or  nation  within  a 
specified  time  after  taking  season 
closes:  and; 

(6)  Fully  manufactured  fur  (or  hide) 
products  may  be  exported  from  the  U.S. 
when  accompanied  by  State  or  Indian 
nation  tags  removed  from  the  pelts 
contained  in  the  products;  such  tags 
must  be  surrendered  to  the  Service  prior 
to  export. 

Proposed  Export  Decision 

The  Service  proposes  to  approve 
exports  of  bobcats  harvested  in  the  1987 
and  subsequent  seasons  in  Kentucky 
and  the  Fort  Apache  Indian  Reservation 
on  the  grounds  that  both  Scientific 
Authority  and  Management  Authority 
guidelines  are  satisfied. 

Comments  Solicited 

The  Service  requests  coments  on 
these  proposed  findings.  Final  findings 
will  take  into  consideration  the 
comments  and  any  additional 
information  received,  and  such 


consideration  might  lead  to  final 
findings  that  differ  from  this  proposal. 

The  proposal  is  issued  under  authority 
of  the  Endangered  Species  Act  of  1973 
as  amended  (16  U.S.C.  1531  et  seq.).  The 
authors  are  S  Ronald  Singer.  Federal 
Wildlife  Permit  Office,  and  Dr.  Charles 
W.  Dane.  Office  of  Scientific  Authority, 

Note:  The  Department  had  previously 
determined  that  the  export  of  bobcats  of 
various  States.  Indian  tribes  or  nations,  taken 
in  the  19B3-1984  and  subsequent  harvest 
seasons,  was  not  a  major  Federal  action  that 
would  significantly  affect  the  quality  of  the 
human  environment  within  the  meaning  uf 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  and,  therefore,  ihe 
preparation  of  an  Environmental  Impact 
Statement  was  not  required  (48  FR  37494). 
Because  these  proposed  findings  do  not 
significantly  differ  from  the  previous  export 
findings,  the  previous  determination  not  to 
prepare  an  Environmental  Impact  Statement 
on  export  of  bobcats  taken  during  the  1983- 
1984  and  subsequent  harvest  seasons  in 
certain  states  (49  FR  590)  remains 
appropriate.  The  Department  had  also 
previously  determined  that  such  harvest  was 
not  a  major  rule  under  Executive  Order  12291 
and  did  not  have  a  significant  economic 
affect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601).  Because  the  existing  rule  treats 
exports  on  a  State-by-State  and  Indian  nation 
by  Indian  nation  basis  and  proposes  to 
approve  export  In  accordance  with  a  Slate  or 
Indian  nation  management  program,  the  rule 
will  have  little  effect  on  small  entities  in  and 
of  itself.  This  proposed  rules  does  not  contain 
any  information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C.  SiiOl 
et  seq. 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  wildlife. 
Exports,  Fish,  Imports,  Plants 
(agriculture).  Treaties. 

Accordingly,  the  Service  proposes  to 
amend  Part  23  of  Title  50.  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora.  TIAS  8249:  and  Endangered 
Species  Act  of  1973.  87.  884. 16  U.S.C.  1531- 
1543. 

Subpart  F— Export  of  Certain  Species 

2.  In  §  23.52  add  new  paragraph  (i)  as 
follows: 

§23^2    Bobcat  (Lynx  rufus). 
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(i)  1987  and  subsequent  harvests: 
Kentucky  and  Fort  Apache  Indian 
Reservation.  Condition  on  export:  Each 
pelt  must  be  clearly  identified  as  to 
species.  State,  Indian  tribe  or  nation  of 
origin,  and  season  of  taking  by  a 
permanently  attached,  serially 
numbered  tag  of  a  type  approved  and 
attached  under  conditions  establishec 
by  the  Service.  Exception  to  tagging 
requirement:  finished  furs  and  fully 
manufactured  fur  products  may  be 
exported  from  the  U.S.  when 
accompanied  by  the  State,  or  Indian 
nation  tags  removed  in  a  manner 
described  by  the  Service  from  pelts 
contained  in  the  products;  such  tags 
must  be  removed  by  cutting  the  tag  strap 
on  the  feamle  side  next  to  the  locking 
socket  of  the  tag  so  that  the  locking 
socket  and  locking  tip  remain  joined, 
and  such  tags  must  be  surrendered  to 
the  Service  prior  to  export. 
Susan  Recce, 

A  cling  Ass  is  tant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

Dated:  October  22. 1967. 

(FR  Doa  87-27342  Filed  11-27-87;  8:45  an»| 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Commodity  Certificates  Acceptance 
After  Expiration  Date 

agency:  Commodity  Credit  Corporation 
(CCC),  Department  of  Agriculture 
(USDA). 

ACTION:  Notice. 

summary:  In  accordance  with  the  terms 
and  conditions  of  the  Commodity  Credit 
Corporation  (CCC)  price  support  and 
production  adjustment  programs,  a 
portion  of  the  payments  made  by  CCC 
were  made  in  the  form  of  commodity 
certificates  which  could  be  used  to 
acquire  commodities  owned  by  CCC.  In 
order  to  provide  greater  flexibility  to 
producers  who  received  such 
certificates,  it  has  been  determined  that 
CCC  will  accept,  for  cash,  certain 
generic  commodity  certificates 
presented  after  the  expiration  date 
stated  on  the  certificates  which  are  in 
the  possession  of  the  first  holder  of  such 
certificates.  This  action  is  being  taken 
pursuant  to  the  regulations  governing 
Commodity  Certificates.  In  Kind 
Payments  and  Other  Forms  of  Payment 
(7  CFR  Part  770).  7  CFR  770.4(d)(6) 
provides  that  CCC  may,  at  its  option, 
discount  or  refuse  to  accept  any 
commodity  certificate  presented  after 
the  expiration  date  stated  on  the 
certificate. 

date:  November  30. 1987. 
ADDRESS:  Director.  Fiscal  Division, 
USDA-ASCS,  Room  6094,  South 
Building,  P.O.  Box  2415.  Washington,  DC 
20013. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Nichols.  Supervisory  Systems 
Accountant.  Fiscal  Division,  USDA- 
ASCS,  P.O.  Box  2415,  Washington.  DC 
20013  or  call  (202)  447-6616. 
SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 


with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  as  "non-major".  It 
has  been  determined  that  these  program 
provisions  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

The  notice  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  17 
CFR  Part  3015,  Subpart  V.  published  at 
48  FR  29115  (June  24, 1983). 

Exchange  of  Generic  Commodity 
Certificates 

Certain  commodity  certificates,  as 
provided  for  in  7  CFR  770.4(n,  which  are 
issued  by  CCC  may  be  exchanged  for 
cash.  Some  original  holders  of  generic 
commodity  certificates  were  unaware  of 
the  importance  of  using  the  certificates 
in  their  possession  before  the  expiration 
date  stated  on  the  certificate.  Therefore, 
it  has  been  determined  that  original 
holders  of  generic  commodity 
certificates  with  expiration  dates  that 
have  passed  may  present  such 
certificates  for  cash.  This  option  is 
limited  to  those  certificates  which  were 
issued  to  producers  under  CCC  price 
support  and  production  adjustment 
programs. 

Original  holders  of  certificates  may 
apply  for  payment  by  returning  such 
certificates  to  the  Agricultural 
Stabilization  and  Conservation  Services 
(ASCS)  county  office  where  such 
certificates  were  issued.  A  written 
request  that  payment  be  made  for  cash 
must  be  presented  with  the  certificates. 
County  Agricultural  Stabilization  and 
Conservation  (ASC)  Committees  will 
review  all  requests  and,  upon  approval, 
will  authorize  payments. 

Original  holders  of  certificates  with 
expiration  dates  of  December  31. 1986, 
through  April  30, 1987,  have  until 
October  31, 1987,  to  request  an  exchange 
for  85  percent  of  the  face  value  of  the 
certificates.  Original  holders  of 
certificates  with  expiration  dates  of  May 
1, 1987.  or  later  have  from  the  expiration 
date  on  the  certificate  till  the  end  of  the 
sixth  month  after  the  expiration  date  to 
request  a  cash  exchange  for  85  percent 
of  the  certificate's  face  value. 

Original  holders  of  certificates  who 
miss  the  October  31, 1987,  or  the  6- 
month  deadline,  have  until  18  months 
after  the  expiration  date  on  the 


certificate  to  request  a  cash  exchange 
for  50  percent  of  the  certificate's  face 
value. 

As  required  by  the  Balanced  Budget 
and  Emergency  Deficit  Control  Act  of 
1985. 4.3  percent  will  be  deducted  from 
the  payments  made  with  respect  to 
certificates  issued  under  the  1986  price 
support  and  production  adjustment 
programs. 

In  no  case  may  such  certificates  be 
exchanged  for  commodities  in  CCC 
inventory. 

Authority:  Sees.  4  and  5  of  the  Commodity 
Credit  Corporation  Charter  Act.  as  amended. 
62  Stat.  1070.  as  amended,  1072  (15  U.S.C. 
714b  and  714c);  sees.  103A  and  107E  of  the 
Agricuhural  Act  of  1949,  as  amended,  99  Slat. 
1047.  as  amended.  1448  (7  U.S.C  144-1  and 
1445b-4). 

Signed  at  Washington.  DC.  on  October  20, 

1987. 

Milton  Hertz, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

|FR  Doc.  87-27397  Filed  11-27-87;  8:45  amj 
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ARCTIC  RESEARCH  COMMISSION 
Meeting 

Notice  is  hereby  given  that  the  Arctic 
Research  Commission  will  meet  in  San 
Francisco,  California,  December  11, 
1987.  The  Commission  meeting  will  be 
held  at  the  Cathedral  Hill  Hotel.  1101 
Van  Ness  Avenue,  Room  373,  San 
Francisco,  California,  from  9:00  a.m.  to 
3:00  p.m. 

Matters  to  be  considered  include:  1. 
Approval  of  Report  of  Last  Meeting,  24 
September  1987.  2.  Comments  from 
Congress,  3.  Comments  from  the 
Interagency  Arctic  Research  Policy 
Committee,  4.  Comments  from  the 
Governor.  State  of  Alaska,  5.  Five-Year 
Plan  for  Arctic  Research-Status  of 
Implementation,  6.  Mechanisms  for 
International  Cooperation  in  Arctic 
Research,  7.  Arctic  Data  and 
Information  Systems.  8.  Logistic 
Requirements  to  Support  Arctic 
Research,  9.  National  Arctic  Research 
Consortium.  9.  Federal/State 
Cooperation  in  Arctic  Research.  10. 
Arctic  Research  Commission's  Annual 
Report  to  the  President  and  Congress, 
11.  Other  Business,  and  12.  Next 
.Meeting. 
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The  Commission  will  also  meet  in 
Executive  Session  on  December  11. 1987 
from  4:00  p.m.  to  6:00  p.m.  Matters  to  be 
discussed  in  Executive  Session  include: 
1.  Commission  Budget.  2.  Location  of 
Commission  Offices,  and  3.  Commission 
Membership. 

Contact  Person  for  More  Information: 

W.  Timothy  Hushen.  Executive 
Director.  Arctic  Research  Commission 
(213)  743-0970. 
W.  Timothy  Hushen. 
Executive  Director.  Arctic  Research 
Commission. 

[FR  Doc.  87-27403  Filed  11-27-87;  8:45  am) 
MJJNQCOOC  7SSS-0t-« 


CIVIL  RIGHTS  COMMISSION 

Colorado  Advisory  Committee; 
Aflenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights. 
that  the  Colorado  Advisory  Committee 
to  the  Commission  will  convene  at  1:30 
p.m.  and  adjourn  at  4:30  p.m.  on 
December  14, 1987,  at  the  Radisson 
Hotel,  1550  Courts  Place.  Denver. 
Colorado  80202.  The  purpose  of  the 
meeting  is  to  discuss  information 
gathered  by  the  Conunittee  on  the 
impact  of  the  implementation  of  the 
Immigration  Reform  and  Control  Act 
and  to  plan  Committee  programming. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Maxine  Kurtz, 
or  Philip  Montez.  Director  of  the 
Western  Regional  Division  (213)  894- 
3437.  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted  | 

pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Wasltinfiton.  DC  Novemtier  19. 
1987.  I 

Susan  |.  Prado. 

Actins  Staff  Director. 

|FR  Doc  87-27404  Filed  11-27-87;  8:45  am) 
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Indiana  Advisory  Committee;  Meeting 
Cancellation 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights 
that  a  meeting  of  the  Indiana  Advisory 


Committee  to  the  Commission  scheduled 
for  December  11, 1987,  at  the  Embassy 
Suites.  110  West  Washington, 
Indianapolis,  Indiana  has  been 
cancelled. 

Dated  at  Washington,  DC.  November  23, 
1987. 

Susan ).  Prado, 
Acting  Staff  Director. 
|FR  Doc.  87-27405  Filed  ll-27-87:a-45aml 
BtLUNG  COOC  OSS-OI-M 


Soutti  Daicota  Advisory  Committee  to 
the  U.S.  Commission  on  Civil  Rights 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  South  Dakota 
Advisory  Committee  to  the  Commission 
will  convene  at  10:00  a.m.  and  adjourn 
at  2:00  p.m..  on  December  10, 1987.  at  the 
Holiday  Inn,  Assembly  Room,  100  8th 
Street,  Sioux  Falls,  South  Dakota.  The 
purpose  of  the  meeting  is  to  plan 
activities  and  programming  for  the 
coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Francis 
Whitebird.  or  Philip  Montez,  Director  of 
the  Western  Regional  Division  (213) 
894-3437.  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  November  16. 
1987. 

Susan ).  Prado. 
Acting  Staff  Director 
[FR  Doc  87-27406  filed  11-27-87;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(Docket  No.  3S-87) 

Foreign-Trade  zone  26,  Atlanta,  QA; 
Application  for  Subzone,  Yamaha  Golf 
Cart  and  Water  Vehicle  Plant,  Coweta 
County,  GA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Georgia  Foreign-Trade 
Zone,  Inc.,  grantee  of  Foreign-Trade 


Zone  26.  requesting  special-purpose 
subzone  status  for  the  golf  cart  and 
water  vehicle  manufacturing  plant  of 
Yamaha  Motor  Manufacturing 
Corporation  of  America  (Yamaha), 
located  in  Coweta  County,  Georgia, 
adjacent  to  the  Atlanta  Customs  port  of 
entry. 

The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-«lu),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  November  17. 1987. 

The  Yamaha  plant  is  Ucittad  m  a  238* 
acre  site  at  Highway  34  and  Almajack 
Blvd.  in  Coweta  County.  The  faciUty. 
which  is  currently  under  construction,. 
will  employ  over  300  persons  to 
manufacture  golf  carts  and  water 
vehicles.  Yamaba  currently  exports 
these  products  to  the  United  States  from 
Japan.  The  major  components  to  be 
assembled  at  the  Coweta  County  plant 
are  engines,  propulsion  pumps,  steering 
systems,  plastic  for  body  coverings. 
axles  and  wheels,  and  tubing  for  the 
frames. 

Initially.  Yamaha  will  import  all 
components  as  kits  for  assembly.  With 
subzone  status  the  company  would 
begin  using  domestic  components. 
Within  a  few  years,  the  company  plans 
to  purchase  all  components  other  than 
gasoline  engine*  amApmgKiritmrif^fiHfm 
from  domestic  sources. 

Zone  procedures  would  exempt 
Yamaha  from  Customs  duty  payments 
on  the  foreign  materials  used  in  its 
exports.  On  its  domestic  satM.  ttre 
company  would  be  able  to  defer  duty 
payments  and  to  pay  duties  at  the  rate 
applicable  to  complete  vehicles.  The 
duty  rate  on  the  golf  carts  is  2.5  percent 
and  the  rate  on  the  water  vehicles  is  1.5 
percent,  whereas  the  range  of  duty  rates 
for  the  components  is  from  0.0  to  12.0 
percent  (e.g.  engines-0.0%;  pump8-3.0%): 
The  application  indicates  that  zone 
procedures  will  encourage  the  company 
to  use  domestic  compoHente  smce 
imports  of  kits  containing  all 
components  are  dutiable  at  the  finished 
product  rate. 

In  accordance  with  the  Board's 
regulations,  an  exaniaars  cormnfttee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  PuccinelH 
(Chairman) ,  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  ComBaciHL. 
Washington.  DC  20230;  Howard 
Cooperman.  Deputy  Assistant  Regional 
Commissioner,  U.S.  Customs  Service, 
Southeast  Region,  909  Buckell  PURooibl 
7322.  Miami.  FL  33130taodCaioiiet 
Stanley  G.  Genega.  District  Engineer, 
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U.S.  Army  Engineer  District  Savannah, 
P.O.  889,  Savannah,  GA  31402. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  addness  below  and 
postmarked  on  or  before  January  12, 
1988. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office.  1365  Peachtree  St,  NE.  Suite 

504,  Atlanta,  GA  30309 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room  1529, 

14th  &  Pennsylvania.  NW., 

Washington.  DC  20230 

Dated:  November  20, 1987. 
John  J.  D«  Ponte,  fr.. 

Executive  Secretary. 

(FR  Doc.  87-27486  Filed  11-27-87;  8:45  am) 

SnjJNO  CODE  SS1IMiS-ll 


(Dodcet  Na  36-671 

Foreign-Trade  Zone  124,  Gramercy, 
LA;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  South  Louisiana  Port 
Conunission  (Port  Commission),  grantee 
of  Foreign-Trade  Zone  124,  requesting 
authority  to  expand  the  tone  to  include 
a  site  in  St.  Charles  Parish,  adjacent  to 
the  Gramercy  Customs  port  of  entry. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  November  19, 1987. 

The  current  zone,  approved  in 
December  1985.  comprises  three  sites  in 
the  parishes  of  St.  Charles,  St.  John  the 
Baptist  and  St.  James  (1.050  acres). 

The  expansion  would  involve  a 
mixed-used  business  park  site  in 
Destrahan,  Louisiana,  known  as  the 
Plantation  Business  Campus  (PBC)  (213 
acres).  The  site  is  located  on  the  east 
bank  of  the  Mississippi  River,  bounded 
by  State  Highway  48  at  River-Mile-Point 
121.  It  is  owned  and  will  be  operated  by 
Joseph  C.  Canizaro  Interests.  No 
manufacturing  approvals  were  sought  in 
the  application. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Joseph  Lowry 
(Chairman),  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Joel  Mish, 


District  Director.  U.S.  Customs  Service, 
South  Central  Region.  423  Canal  Street, 
New  Orleans,  Louisiana  70130;  and 
Colonel  Lloyd  K.  Brown.  District 
Engineer,  U.S.  Army  Engineer  District. 
New  Orleans,  P.O.  Box  60267,  New 
Orleans,  Louisiana  70160-0267. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  14, 
1988. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  District 
Office,  432  Worid  Trade  Center,  No.  2 
Canal  Street,  New  Orleans.  Louisiana 
70130 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  14th  and 
Pennsylvania  Avenue,  NW,  Room 
1529,  Washington,  DC  20230. 

Dated:  November  23, 1967. 
John  J.  Da  Ponte.  Jr., 
Executive  Secretary. 

(FR  Doc.  87-27467  Filed  11-27-67;  8:45  am) 
BILUNG  CODE  SSIO-OS-M 


International  Trade  Administration 

Short-Supply  RevioMf  on  Certain  Steel 
Products;  Request  for  Comments 

agency:  Import  Administration/ 
International  Trade  Administration, 
Commerce. 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  requests  for  short-supply 
determinations  under  Article  8  of  the 
U.S.-EC  Arrangement  on  Certain  Steel 
Products  with  respect  to  certain 
rotogravure  doctor  blade  steel  strip, 
certain  coater  blade  steel  strip,  certain 
T-4  feeler  gauge  steel,  and  certain  flat- 
rolled  carbon  spring  steel. 
DATE:  Comments  must  be  submitted  on 
or  before  December  10, 1987, 
ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  O.  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 


Constitution  Avenue.  NW..  Washington. 
DC  20230,  (202)  377-0159. 

SUPPLEMENTARY  INFORMATION:  Article  B 
of  the  U.S.-EC  Arrangement  on  Certain 
Steel  Products  provides  that  if  the  U.S. 
"*  *  *  determines  that  because  of 
abnormal  supply  or  demand  factors,  the 
US  steel  industry  will  be  unable  (o  meet 
demand  in  the  USA  for  a  particular 
product  (including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  product*  *  *." 

We  have  received  short-supply 
requests  for  the  following  products: 

1.  Certain  Rotogravure  Doctor  Blade 
Steel  Strip:  1  percent  carbon,  cold-rolled, 
hardened,  tempered,  polished,  coiled,  in 
thicknesses  ranging  from  0.00315  to  0.010 
inch  and  in  widths  ranging  from  two  to 
seven  inches. 

2.  Certain  Coater  Blade  Steel  Strip:  1 
percent  carbon,  cold-rolled,  hardened, 
tempered,  polished,  coiled,  in 
thicknesses  ranging  from  0.012  to  0.050 
inch  and  in  widths  ranging  from  2.50  to 
4.25  inches. 

3. 

Certain  Swedish  T-4  Feeler  Cauage 
Steel:  general  specification  AISI 1095. 
hardened,  tempered,  bright  polished, 
round  polished  edges  in  thicknesses 
ranging  from  0.001  to  0.065  inch,  and  in 
widths  of  0.250  inch  and  0.505  inch. 

4.  Certain  Flat-Rolled  Carbon  Spring 
Steel:  general  specification  AISI  1080. 
hardened,  tempered,  grinded,  polished, 
in  coils,  in  thicknesses  ranging  from 
0.038  to  0.090  inch  and  widths  ranging 
from  0.120  to  0.875  inch. 

Any  party  interested  in  commenting 
on  these  requests  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  December  10, 1987.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  these 
requests. 

Commerce  will  maintain  each  request 
and  all  comments  on  each  request  in  a 
public  file.  Anyone  submitting  business 
proprietary  information  should  clearly 
identify  that  portion  of  their  submission 
and  also  provide  a  non-proprietary 
submission  which  can  be  placed  in  the 
public  file. 

The  public  file  will  be  maintained  in 
the  Central  Records  Unit,  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  B-099  at  the  above 
address. 
Gilbert  B.  Kaplan, 

A  cling  Assistant  Secretary  fur  Import 
Administralion. 
November  23. 1987. 
[FR  Doc.  87-27468  Filed  11-27-87:  8:45  am| 

BtLUNG  COOE  3510-OS-M 
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Stiort-Supply  Review  on  Certain  Semi- 
Finished  Steei  Slabs;  Request  for 
Comments 

AGCNCV:  Import  Administration/ 

International  Trade  Administration, 

Commerce. 

ACTKNC  Notice  and  request  for 

comments. 


summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-EC  Arrangement  Concerning  Trade 
in  Certain  Steel  Products,  the  U.S.-Brazil 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products,  and  the  U.S.- 
Korea Arrangement  Concerning  Trade 
in  Certain  Steel  Products,  with  respect 
to  various  sizes  and  grades  of  carbon 
semi-flnished  steel  slabs. 
DATE:  Comments  must  be  submitted  no 
later  than  December  10. 1987. 
ADORCSS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director.  Office  of 
Agreements  Compliance,  Import 
Administration.  U.S.  Department  of 
Commerce.  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  O.  Weible,  Office  of  , 

Agreements  Compliance,  Import      | 
Administration,  U.S.  Department  of 
Commerce.  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230.  (202)  377-0159. 
SUPPLEMENTARY  INFORMATION:  Article  8 
of  the  U.S.-EC,  the  U.S.-Brazil,  and  the 
U.S.-Korea  steel  arrangements  provide 
that  if  the  U.S.  determines  that  because 
of  abnormal  supply  or  demand  factors, 
the  United  States  steel  industry  will  be 
unable  to  meet  demand  in  the  USA  for  a 
particular  product  (including  substantial 
objective  evidence  such  as  allocation, 
extended  delivery  periods,  or  other 
relevant  factors),  an  additional  tonnage 
shall  be  allowed  for  such  product. 

We  have  received  a  short-supply 
request  for  carbon  semi-finished  steel 
slabs  ranging  from  4  to  12  inches  in 
thickness  and  60  to  85  inches  in  width, 
having  a  maximum  weight  of  47,000 
pounds,  and  used  to  produce  ASTM 
specification  A-36  and  A-285  grade  C 
plate. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  December  10, 1987.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 


information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit.  Room  B-099.  Import 
Administration.  U.S.  Department  of 
Commerce,  at  the  above  address. 

Dated:  November  20. 1987. 
Gilbert  B.  Kaplan. 

Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  87-27469  Filed  11-27-87;  8:45  amj 

BMJJNG  CODE  3S1&-OS-M 

Argonne  National  Lat>oratory,  et  aL; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523. 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue  NW..  Washington. 
DC. 

Docket  No.:  87-120.  Applicant: 
Argonne  National  Laboratory.  Argonne, 
IL  60439.  Instrument:  Mass 
Spectrometer.  Model  MS50TC  with 
Accessories.  Manufacturer:  Kratos 
Analytical,  United  Kingdom.  Intended 
Use:  See  notice  at  52  FR  8635,  March  19. 
1987.  Reasons  for  this  Decision:  The 
foreign  instrument  provides  a  dynamic 
resolution  of  80  000  (10%  valley 
definition),  a  mass  range  to  16  000  amu. 
fast  atom  bombardment  and  pyrolysis/ 
thermal  disorption  mode.  Date  Ordered: 
September  26. 1986. 

Docket  No.:  87-179.  Applicant:  U.S. 
Department  of  Energy,  Argonne.  IL 
60439.  Instrument:  Electron  Energy 
Analyzer.  Model  HA50/4L  and 
Accessories.  Manufacturer:  VSW. 
United  Kingdom.  Intended  Use:  See 
notice  at  52  FR  19904.  May  28. 1987. 
Reasons  for  this  Decision:  The  foreign 
instrument  provides  either  single 
channel  or  multichannel  detection 
modes  for  conducting  XPS.  AES.  ISS. 
HREELS  or  ARIES  surface  analysis,  a  2- 
axis  goniometer  and  an  energy  analysis 
range  of  10  to  5000  eV.  Date  Ordered: 
November  24. 1986. 

Docket  No.:  87-114.  Applicant: 
University  of  Missouri-Columbia. 
Columbia,  MO  65211.  Instrument:  Mass 
Spectrometer  System,  Model  Delta  E. 
Manufacturer  Finnigan  MAT.  West 
Germany.  Intended  Use:  See  notice  at  52 
FR  10395.  April  1. 1987.  Reasons  for  this 
Decision:  The  foreign  instrument 


provides  precise  measurement  of  stable 
isotopes  C.  N.  O.  S  and  H  (internal 
precision  <0.02  °/00  for  CO»)  with  a 
zero  enrichment  <0.005  °/00.  Dale 
Ordered:  February  9, 1987. 

Docket  No.:  87-188.  Applicant: 
University  of  Michigan.  Ann  Arbor.  MI 
48109-1063.  Instrument:  Thermal 
Ionization  Mass  Spectrometer,  Model 
VG  Sector.  Manufacturer:  VG  Isotope, 
Limited,  United  Kingdom.  Intended  Use: 
See  notice  at  52  FR  27041.  July  17. 1987. 
Reasons  for  this  Decision:  The  foreign 
article  provides  automatic  simultaneous 
measurement  of  masses  84,  85.  86. 
masses  85,  86.  87  and  86,  87.  88.  Date 
Ordered:  April  22. 1987. 

Docket  No.:  87-222.  Applicant: 
University  of  Michigan.  Aim  Arbor,  MI 
48109-1063.  Instrument:  Mass 
Spectrometer,  Model  VG  Sector. 
Manufacturer  VG  Isotopes  Ltd..  United 
Kingdom.  Intended  Use:  See  notice  at  52 
FR  30942,  August  18. 1987.  Reasons  for 
this  Decision:  The  foreign  instrument  is 
an  automated  TIMS  capable  of 
simultaneous  measurement  of  masses 
142  thru  147  and  150  and  also  capable  of 
simultaneous  measurement  of  masses  84 
thru  88.  Date  Ordered:  February  2. 1987. 

Docket  No.:  87-071.  Applicant: 
University  of  Louisville.  Louisville.  KY 
40292.  Instrument:  Stopped-Flow  Sample 
Handling  Unit.  Model  SF-^1. 
Manufacturer  Hi-Tech  Scientific  Ltd., 
United  Kingdom.  Intended  Use:  See 
notice  at  52  FR  2126.  January  20. 1987. 
Reasons  for  this  Decision:  The  foreign 
instrument  provides  a  2.0  millimeter 
path  length  and  a  dead  time  less  than  1.0 
millisecond.  Date  Ordered:  September  9, 
1986. 

Comments:  None  received.  Decision: 
Approved.  No  domestic  manufacturer 
was  both  "able  and  willing"  to 
manufacture  an  instrument  or  apparatus 
of  equivalent  scientific  value  to  the 
foreign  instrument  for  such  purposes  as 
each  instrument  was  intended  to  be 
used,  and  have  it  available  to  the 
applicant  without  unreasonable  delay  in 
accordance  with  S  301.5(d)(2)  of  the 
regulations,  at  the  time  each  foreign 
instrument  was  ordered.  The 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purposes.  We  know  of  no  domestic 
manufacturer  both  able  and  willing  to 
provide  an  instrument  with  the  required 
features  at  the  time  the  foreign 
instrument  was  ordered. 

As  to  the  domestic  availability  of 
instruments.  §  301.5(d)(2)  of  the 
regulations  provides  that,  in  determining 
whether  a  U.S.  manufacturer  is  able  and 
willing  to  produce  an  instrument,  and 
have  it  available  without  unreasonable 
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delay,  "the  normal  commercial  practices 
applicable  to  the  production  and 
delivery  of  instruments  of  the  same 
general  category  shall  be  taken  into 
account,  as  well  as  other  factors  which 
in  the  Director's  judgment  are 
reasonable  to  take  into  account  under 
the  circumstances  of  a  particlar  case." 
This  subsection  also  provides  that,  if  "a 
domestic  manufacturer  was  formally 
requested  to  bid  an  instrument,  without 
reference  to  cost  limitations  and  within 
a  leadtime  considered  reasonable  for 
the  category  of  instrument  involved,  and 
the  domestic  manufacturer  failed 
formally  to  respond  to  the  request,  for 
the  purposes  of  this  section  the  domestic 
manufacturer  would  not  be  considered 
willing  to  have  supplied  the  instnunent." 
The  regulations  require  that  domestic 
manufacturers  be  both  "able  and 
willing"  to  produce  an  instrument  for  the 
purposes  of  comparison  with  the  foreign 
instrument.  Where  an  applicant,  as  in 
these  cases,  received  no  timely  response 
to  a  formal  request  for  quotation,  it  is 
apparent  that  the  domestic 
manufacturers  were  either  not  able  or 
not  willing  to  produce  an  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  each 
foreign  instrument  was  intended  to  be 
used  at  the  time  it  was  ordered. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  87-27470  Filed  11-27-87;  8:45  am] 
BILLING  CODE  3S10-OS-M 


Beclcman  Research  Institute  of  the 
City  of  Hope,  et  al.,  Consolidated 
Decision  on  Applications  for  Duty-Free 
Entry  of  Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW..  Washington, 
DC. 

Docket  No:  83-336.  Applicant: 
Beckman  Research  Institute  of  the  City 
of  Hope,  Duarte,  CA  91010.  Instrument: 
High  Resolution  Mass  Spectrometer, 
Model  HX  100  and  Accessories. 
Manufacturer:  JEOL,  Ltd.,  Japan. 
Intended  Use:  See  notice  at  48  FR51677, 
November  10, 1983.  Reasons  for  this 
Decision:  The  foreign  instrument 
provides  a  resolution  to  150  000,  a  mass 
range  to  4500  amu  at  5  kV.  and  FAB 
capability.  Date  Ordered:  May  31. 1983. 

Docket  No:  87-023R.  Applicant: 
University  of  Alaska.  Fairbanks.  AK 
99775-0800.  Instrument:  Image  Photon 


Detector  with  Dual  Ported  Memory. 
Manufacturer  Hovemere  Ltd..  United 
Kingdom.  Intended  Use:  See  notice  at  51 
FR  42128.  November  21. 1986.  Reasons 
for  this  Decision:  The  foreign  instrument 
provides  an  imaging  capability  five 
times  more  sensitive  than  conventional 
image  orthicon  TV  systems  for  subvisual 
imaging.  Date  Ordered:  September  26, 
1986. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  was  being 
manufactured  in  the  United  States  at  the 
time  the  instrument  was  ordered.  The 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purposes  and  we  know  of  no  domestic 
instrument  or  apparatus  if  equivalent 
scientific  value  to  either  of  the  foreign 
instruments  for  the  applicant's  intended 
use  being  manufactured  at  the  time  the 
foreign  instrument  was  ordered. 
Fank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  87-27471  Filed  11-27-87;  8:45  am| 
WLUm  COK  M1«-0S^ 

Department  of  Energy  et  aL; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Accessories  for 
Foreign  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a  jn.  and  5:00  p.m.  in  Room  1523. 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW..  Washington. 
DC. 

Docket  No.  87-192.  Applicant:  U.S. 
Department  of  Energy.  Argonne,  IL 
60439.  Instrument:  Temporal  Analyzer. 
Model  C2280-50.  Manufacturer 
Hamamatsu,  Japan.  Intended  Use:  See 
notice  at  52  FR  27037,  July  17. 1987. 

Docket  No.  87-174.  Applicant:  The 
Pennsylvania  State  University, 
University  Park.  PA  16802.  Instrument: 
Accessories  for  FT  Spectrometer. 
Manufacturer:  Bomem.  Inc..  Canada. 
Intended  Use:  See  notice  at  52  FR  18262. 
May  14, 1987. 

Docket  No.  87-242.  Applicant: 
Argonne  National  Laboratory.  Argonne. 
IL  60439.  Instrument:  Daly  Scintillation 
Detector.  Manufacturer  VG  Isotopes, 
Ltd..  United  Kingdom.  Intended  Use:  See 
notice  at  52  FR  30940.  August  18. 1987. 

Comments:  None  received.  Decision: 
Approved.  No  instnunent  of  equivalent 
scientific  value  to  the  foreign 
instruments,  for  the  purposes  for  which 


the  instruments  are  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Reasons:  These  are  compatible 
accessories  for  instruments  previously 
imported  for  the  use  of  the  applicants.  In 
each  case,  the  instrument  and  accessory 
were  made  by  the  same  manufacturer. 

Weknow  of  no  domestic  accessories 
which  can  be  readily  adapted  to  the 
previously  imported  instruments. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc  87-27472  Filed  11-^-87;  8:46  am| 
BILUNG  CODE  3S10-DS-M 


University  of  Minnesota;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  1523.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  No.:  85-200R.  Applicant: 
University  of  Minnesota,  Minneapolis, 
MN  55455.  Instrument:  Scanning 
Electron  Microscope,  Model  QS-1. 
Manufacturer:  CSIRO.  Australia. 
Intended  Use:  See  notice  at  52  FR  5325, 
February  20, 1987.  Reasons  for  this 
decision:  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  was  being 
manufactured  in  the  United  States  at  the 
time  the  instrument  was  ordered 
(February  28, 1985). 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument  is  a 
fully  automated  image  analyzer 
providing  an  image  analysis  system 
which  interprets  X-ray  and  electron 
signals  generated  in  a  SEM  producing  a 
computer  memory  point,  lineal  or  two- 
dimensional  representations  of  mineral 
assemblages  present  in  drill  cores,  ore 
or  complex  mineral  particles. 

The  capability  of  the  foreign 
instrument  described  above  is  pertinent 
to  the  applicant's  intended  purposes. 
Although  there  are  domestically 
manufactured  SEM's,  modifying  one 
comparable  to  the  foreign  instrument 
would  be  no  trival  engineering 
development  effort.  We  know  of  no 


45478 


Federal  Register  /  Vol.  52.  No.  229  /  Monday.  November  30.  1987  /  Notices 


Federal  Register  /  Vol.  52.  No.  229  /  Monday.  November  30.  1987  /  Notices 


45479 


domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use  being  manufactured  at  the  time  the 
foreign  instrument  was  ordered. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
\¥R  Doc.  87-27473  Filed  11-27-87;  8:45  am) 

BHXMQ  COOC  3S10-IW-II 


National  Oceanic  and  Atmospheric 
Administration 

Mammals;  Issuance  of  Permit;  Gulf 
Exhibition  Corp.  (P90D) 

On  August  11, 1986,  notice  was 
published  in  the  Federal  Register  (51  FR 
28741)  that  an  application  had  been  filed 
by  the  Gulfarium,  Gulf  Exhibition 
Corporation.  Gulfarium  on  Highway  98. 
Fort  Walton  Beach.  Florida  32548  for  a 
permit  to  take  two  (2)  Atlantic 
bottlenose  dolphins  [Tursiops  trurrcatus] 
fur  public  display. 

Notice  is  hereby  given  that  on 
November  24. 1987  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  subject  to  certain  conditions  set 
forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Office  of  Protected  Resources  and 
ilabitat  Programs.  National  Marine    | 
Fisheries  Service,  1825  Connecticut 
Avenue.  NW..  Rm.  805.  Washington.  DC; 
and 

Director.  Southeast  Region.  National 
Marine  Fisheries  Service.  9450  Roger 
Boulevard.  St.  Petersburg.  Florida  33702. 

Dale:  November  24. 1987. 
Nancy  Foster. 

Director.  Office  of  Protected  Resources  and 

Habitat  Programs.  National  Murine  Fisheries 

Service. 

jFR  Doc.  87-27445  Filed  11-27-87;  8:45  am] 

BILUNG  COOC  3S10-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE       , 
AGREEMENTS 

Peimitting  Entry  of  Certain  Cotton  ' 
Textile  Products  Produced  or         : 
Manufactured  In  Thailand,  and        | 
Estat)lishing  New  Visa  Requirements 
Within  Category  369 

November  24. 1987. 

The  Chairman  of  the  Committee  f(ir 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 


as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
24. 1987.  For  further  information  contact 
Ross  Arnold.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

A  CITA  directive  dated  October  14. 
1982  (47  FR  46732)  established  an  export 
visa  arrangement  for  certain  cotton, 
wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Thailand  and  exported  to  the  United 
States. 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements  • 
directs  the  Commissioner  of  Customs  to 
allow  entry  of  cotton  textile  products  in 
Category  369,  visaed  as  369-F,  369-H  or 
369-L,  produced  or  manufactured  in 
Thailand  and  exported  to  the  United 
States  during  the  period  October  6. 1987 
through  November  29, 1987.  Goods 
visaed  as  369-F  or  369-H  after 
November  29, 1987  shall  be  denied 
entry.  Merchandise  in  Category  369 
exported  from  Thailand  after  November 
29, 1987  must  be  visaed  as  369-L  for 
cotton  luggage  in  TSUSA  numbers 
706.3210.  706.3650.  and  706.4111;  and  as 
369-0.  for  all  other  products  in  Category 
369. 

A  description  of  the  textile  categories 
in  terms  of  TSUSA  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14: 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  lune  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 
James  H.  Bal>b. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
November  24. 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury, 
Washington.  D.C.  20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
October  14. 1982  issued  to  you  by  the 
Ch.iirman.  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  an  export 
visa  arrangement  for  cotton,  wool  and  man- 
made  fiber  textile  products,  produced  or 
miinufactured  in  Thailand. 


Effective  on  November  24. 1987, 1  request 
that  you  permit  entry  into  the  United  States, 
or  withdrawal  from  warehouse  for 
consumption,  of  cotton  textile  products  in 
Category  309,  visaed  as  369-F,'  369-H  *  or 
369-L.  produced  or  manufactured  in  Thailand 
and  exported  during  the  period  October  6, 
1987  through  November  29, 1987. 

Merchandise  in  Category  369.  visaed  as 
369-F  or  369-H.  which  is  exported  from 
Thailand  after  November  29, 1987,  will  be 
denied  entry.  Merchandise  in  Category  369 
exported  from  Thailand  after  November  29. 
1987  must  he  visaed  as  Category  369-L,  for 
cotton  luggage  in  TSUSA  numbers  706.3210. 
706.3650  and  706.4111,  and  369-0  for  all  other 
products  in  Category  369. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  87-27465  Filed  11-27-87;  8:45  am) 
BIUJNG  CODE  3S10-OR-II 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1987;  Addition  and 
Deletions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Addition  to  and  deletions  from 
procurement  list. 

summary:  This  action  adds  to  and 
deletes  from  Procurement  List  1987 
commodities  and  a  service  to  be 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped. 

EFFECTIVE  DATE:  December  29, 1987. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 
C.  W.  Fletcher,  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On  June 
5, 1987  and  October  2, 1987  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (52  FR  21344,  36996 
and  36997)  of  addition  to  and  deletions 


'  In  Cal«gor>  369-F.  onlv  TSUSA  numlicrs 
706.3680  and  706.4121. 

'  In  Calepory  369-1 1,  only  TSl'SA  numlicrs 
70f..36«)  and  706.4106. 


form  Procurement  List  1987.  November 
3, 1986  (51  FR  39945). 

Addition 

No  comments  were  received  as  the 
result  of  the  Federal  Register  notice; 
however,  the  Committee  wrote  to  the 
current  contractor  prior  to  the 
publication  of  the  notice  in  order  to 
obtain  information  on  that  firm's  current 
sales.  The  current  contractor  objected  to 
the  addition  of  this  service  to  the 
Procurement  List  on  the  basis  that  the 
addition  would  impact  severely  on  that 
firm. 

The  current  contractor  is  providing 
this  service  under  the  Small  Business 
Administration's  Section  8(a)  program. 
The  Small  Business  Administration 
(SBA)  has  notified  the  Committee  that 
the  current  contractor  is  being  graduated 
from  the  SBA  Section  8(a)  program  and 
that,  if  this  service  is  not  added  to  the 
Procurement  List,  SBA  plans  to  offer  it 
to  another  small  business  firm  under  the 
SBA  Section  8(a)  program.  Thus,  the 
current  contractor  would  not  receive  a 
future  contract  for  this  service  even  if 
the  Committee  were  not  to  approve  its 
addition  to  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  service  listed  below 
is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c,  85  Stat.  77  and  41  CFR  51-2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  service  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  provide  the  service 
procured  by  the  Government. 

Accordingly,  the  following  service  is 
hereby  added  to  Procurement  List  1987. 

Service 

Janitorial/Custodial,  Federal  Building. 
601  East  12th  Street.  Kansas  city. 
Missouri. 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c.  85  Stat.  77  and 
41  CFR  51-2.6. 

Coiuinodities 

Frame,  Picture 
7105-00-986-7356 


7105-00-149-1277 

Brush,  Scrub 

7920-00-619-9162 

C.W.  Fletcher. 

Executive  Director. 

|FR  Doc.  87-27430  Filed  11-27-87:  8:45  Hm| 

BILLING  CODE  6820-33-M 


Procurement  List  1987;  Proposed 
Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1987  commodities  and  services  produced 
or  provided  by  workshops  for  the  blind 
or  other  severely  handicapped.. 

Comments  Must  be  Received  on  or 
Before:  December  29, 1987. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 

For  Further  Information  Contact;  C. 
W.  Fletcher,  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2).  85  Stat.  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1987.  November  3. 1986 
(51  FR  39945). 

Commodities 
Clamp,  Loop 
5340-00-375-2091 
5340-00-103-2945 
5340-01-156-5483 

Tool  Box,  Portable 
5140-00-388-3416 

Services 

Commissary  Warehouse  Service:  Minot 

Air  Force  Base,  North  Dakota  Francis 

E.  Warren  Air  Force  Base.  Wyoming 
Janitorial/Custodial  Fort  Belvoir 

Billeting  Building  -505.  Fort  Belvoir. 

Virginia 


Janitorial/Custodial.  Newark  Air  Force 

Station.  Newark,  Ohio 
C.  W.  Fletcher. 
Executive  Director. 
jFR  Doc.  87-27431  Filed  ll-27-87:8:4.5am| 

BILLING  CODE  M20-33-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  and 
Implement  the  Scoping  Process  for 
the  Construction  of  200  Units  of 
Military  Family  Housing  at  Naval  Air 
Engineering  Center,  Lakehurst,  NJ 

Pursuant  to  regulations  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act,  Title 
40,  Code  of  Federal  Regulations,  and  the 
requirements  of  Executive  Order  12382. 
Intergovernmental  Review  of  Federal 
Programs  and  the  Department  of  the 
Navy  policy  for  intergovernmental 
coordination  of  land  and  facility  plans, 
programs  and  projects,  the  Navy 
announces  its  intention  to  prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS)  for  the  proposed  construction  of 
200  units  of  military  family  housing  at 
Naval  Air  Engineering  Center  (NAEC) 
Lakehurst,  NJ.  Because  of  excessive 
rehabilitation  costs,  the  Pinehurst 
Estates  Complex,  a  Government  owned 
housing  area  containing  186  units 
located  just  outside  the  NAFC  south 
gate,  will  be  replaced  with  new 
construction.  There  are  presently  two 
site  alternatives  for  the  proposed 
housing,  both  on  NAEC  property. 

Potential  impacts  on  the  human 
environment  caused  by  the  proposed 
action  include: 
Water  resources  impacts 
Wildlife  habitat  impacts 
School  enrollment  impacts 
Traffic  volume  and  pattern  impacts 

An  unaffiliated  consultant  firm  has 
been  contracted  to  prepare  the  DEIS  and 
will  commence  drafting  the  document  on 
December  1, 1987.  Publication  of  the 
completed  document  for  public  review  is 
planned  for  April  1988. 

Local  and  regional  concerns  over  the 
Navy  proposal  to  construct  the  200  units 
of  housing  will  be  carefully  considered 
when  preparing  the  DEIS.  Comments 
and  concerns  should  be  forwarded  to: 
Commanding  Officer,  Northern  Division. 
Naval  Facilities  Engineering  Command. 
Attn:  Code  09X.  Building  77L.  U.S.  Naval 
Base,  Philadelphia,  Pennsylvania  19112. 

Additionally,  to  begin  the  scoping 
process,  the  Navy  will  conduct  a  public 
meeting  to  solicit  comments  and 
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concerns  to  be  considered  in  the  DEIS 
for  the  proposed  housing  construction. 
The  meeting  is  scheduled  from  7:00  pm 
to  9:00  pm  Tuesday  evening.  December 
15. 1987  at  the  Manchester  High  School 
Auditorium.  1  Colonial  Drive.  Lakehurst. 
NJ  (Manchester  Township.  NJ  State 
Route  37). 

The  scoping  meeting  will  be 
conducted  by  Captain  ).  MacDonald,  the 
Commanding  Officer  of  NAEC 
Lakehurst.  The  meeting  will  be  informal. 
Individual  speakers  will  be  requested  to 
limit  their  statement  to  approximately 
five  minutes.  Written  statements  will  be 
accepted  at  the  meeting  or  they  may  be 
mailed  to  the  address  noted  above. 
Comments  will  be  received  until  January 
5.1988. 

If  further  information  or  assistance  is 
required  in  regard  to  this  notice  of 
intent,  please  telephone  Mr.  Robert  i 
Ostermueller  at  Northern  Division.  | 
Naval  Facilities  Engineering  Command 
(215)  897-6262. 


Date:  Novemlier  23. 1967. 
Jane  M.  Virga, 

LT.  /ACC.  USNR.  Federal  Register  Liaision 
Officer. 

|FR  Doc.  87-27349  Filed  11-27-87;  8:45  aitlj 
BNJJMG  COOC  M10-AE-M 


Chief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the  I 
Federal  Advisory  Committee  Act  {5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Training  Organization  and  Management 
Task  Force  will  meet  December  16-17. 
from  9  a.m.  to  5  p.m.  each  day,  at  4401 
Ford  Avenue,  Alexandria.  Virginia.  All 
sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  will 
include  an  examination  of  Navy  training 
to  assess  how  best  to  organize  and 
manage  training  to  accommodate  future 
requirements,  and  related  intelligence. 
These  matters  constitute  classified  I 
information  that  is  specifically         I 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is.  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  title  5, 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Ann  Lynn  Cline, 
Special  Assistant  to  the  CNO  Executive 
Panel  Advisory  Committee.  4401  Ford 


Avenue.  Room  601,  Alexandria.  Virginia 
22302-0268.  Phone  (703)  756-1205. 

Date;  November  23, 1987. 
|ane  M.  Virga. 

Lieutenant.  J  ACC.  U.S.  Naval  Reserve. 
Federal  Register  Liaison  Officer. 
|FR  Doc.  87-27350  Filed  11-27-87;  8:45  am| 

WLLtNG  CODE  M10-AE-M 

DEPARTMENT  OF  EDUCATION 

Advisory  Committee  on  Student 
Financial  Assistance;  Meeting 

agency:  Advisory  Committee  on 

Student  Financial  Assistance. 

Education. 

action:  Amendment  of  meeting  notice. 

summary:  This  document  is  intended  to 
notify  the  general  public  of  an 
amendment  to  the  Notice  of  meeting  of 
the  Advisory  Committee  on  Student 
Financial  Assistance  which  was 
published  in  the  Federal  Register,  Vol. 
52,  No.  223,  pages  44467-8  on  November 
19. 1987. 

The  location  and  proposed  agenda 
items  remain  the  same  except  that  on 
December  4  a  portion  of  the  morning 
session  will  be  closed  to  the  general 
public  during  the  necessary  period 
between  9:30  a.m.  and  12:00  noon  for  the 
sole  purpose  of  holding  elections  for  the 
Committee  Chairman  and  Vice- 
Chairman  positions. 

Dated;  November  23. 1987. 
C.  Ronald  Kimberling, 

Assistant  Secretary  for  Poslsecondary 

Education. 

[FR  Doc.  87-27389  Filed  11-27-87;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Final  Consent  Order  With  Chevron 
\}SJ<.,  Inc.  and  Chevron  Corp. 

agency:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Final  action  on  proposed 
consent  order. 

summary:  The  Administrator  of  the 
Economic  Regulatory  Administration 
(ERA)  has  determined  that  a  proposed 
Consent  Order  between  the  Department 
of  Energy  (DOE)  and  Chevron  U.S,A.. 
Inc.  and  Chevron  Corporation 
(collectively.  Chevron),  as  successor  to 
Gulf  Oil  Corporation  (Gulf),  shall  be 
made  a  final  order  of  the  DOE  as 
proposed.  The  Consent  Order  resolves 
matters  relating  to  GulPs  compliance 
with  the  federal  petroleum  price  and 


allocation  regulations  administered  and 
enforced  by  DOE  and  its  predecessor 
agencies  during  the  period  July  1. 1980 
through  October  31, 1980.  The  proposed 
Consent  Order  requires  Chevron  to  pay 
to  the  DOE  the  sum  of  $3,000,000.00 
within  thirty  (30)  days  following  the 
publication  of  this  Notice.  Persons 
claiming  to  have  been  harmed  by  Gulfs 
overcharges  will  be  able  to  present  their 
claims  for  refunds  in  an  adminstrative 
claims  proceeding  before  the  Office  of 
Hearings  and  Appeals  (OHA).  The 
decision  to  make  the  Ciievron  Consent 
Order  final  was  made  after  a  full  review 
of  written  comments  from  the  public. 

FOR  FURTHER  INFORMATION  CONTACT 

Jeffrey  R.  Whieldon.  Economic 
Regulatory  Administration.  1000 
Independence  Avenue,  SW..  Room  3H- 
017:  Mail  Code  RG-A3,  Washington.  DC 
20585.  (202)  586-4235. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  July  6, 1987.  ERA  issued  a  Notice 
announcing  a  proposed  Consent  Order 
between  DOE  and  Chevron  which 
would  resolve  matters  relating  to  Gulfs 
compliance  with  federal  petroleum  price 
and  allocation  regulations  during  the 
audit  period  July  1. 1980  through  October 
31. 1980.  The  proposed  Consent  Order, 
which  requires  Chevron  to  pay 
$3,000,000.00,  settles  Gulfs  potential 
total  liability,  including  interest,  of 
approximately  $5,000,000.00  arising  from 
alleged  violations  during  the  audit 
period.  The  July  6  notice  provided  in 
detail  the  basis  for  ERA's  preliminary 
view  that  the  settlement  was  favorable 
to  the  government  and  in  the  public 
interest.  The  Notice  solicited  written 
comments  from  the  public  relating  to  the 
adequacy  of  the  terms  and  conditions  of 
the  settlement,  and  whether  the 
settlement  should  be  made  final. 

II.  Comments  Received 

ERA  received  written  comments 
submitted  on  behalf  of  the  Controller  of 
the  State  of  California.  These  comments 
were  considered  in  making  the  decision 
as  to  whether  or  not  the  proposed 
Consent  Order  should  be  made  final. 

The  comments  submitted  by  the  State 
of  California  did  not  question  the  basis 
of  the  settlement  or  the  adequacy  of  the 
settlement  amount,  but  only  offered 
suggestions  on  the  procedure  to  be  used 
in  the  distribution  of  the  settlement 
fund. 

III.  Analysis  of  Comments 

The  July  5  Notice  solicited  written 
comments  in  order  to  enable  the  ERA  to 
receive  information  from  the  public 
relevant  to  the  decision  whether  the 
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proposed  Consent  Order  should  be 
finalized  as  proposed,  modified  or 
rejected.  To  ensure  greater  public 
understanding  of  the  basis  for  the 
proposed  settlement,  the  July  6  notice 
provided  information  regarding 
Chevron's  overcharge  liability  and  the 
considerations  that  entered  into  the 
government's  preliminary  agreement 
with  the  proposed  terms. 

The  comments  received  from  the 
Comptroller  of  the  State  of  California, 
relating  to  OHA's  ultimate  distribution 
of  the  funds  if  the  Consent  Order  is 
finalized,  were  not  germane  to  the  basis 
or  adequacy  of  the  settlement. 

The  comments  urged  the  ERA  to 
"commit  the  agency"  to  "promptly  take 
all  steps  available  to  implement  *  *  *  the 
procedures  and  policies  set  forth"  in  the 
Settlement  Agreement  in  the  Stripper 
Well  Exemption  Litigation,  M.D.L.  No. 
378  (D.Kan.).  The  Consent  Order 
requires  that  ERA  petition  the  OHA  to 
implement  a  proceeding  under  10  CFR 
Part  205.  Subpart  V,  with  regard  to  all 
the  funds  received  from  Chevron 
pursuant  to  the  settlement.  That 
disposition  is  consistent  with  the 
Settlement  Agreement,  under  which 
DOE  has  issued  Modified  Restitutionary 
Policy  Statement  51  FR  27899  (August  4. 
1986).  That  policy  statement  is 
contemplated  by  this  settlement  in  that 
the  Consent  Order  calls  for  a  Subpart  V 
proceeding  for  the  disposition  of  the 
crude  oil  funds.  Accordingly,  it  appears 
that  the  concerns  of  the  Controller  of  the 
State  of  California  are  effectively 
addressed  by  the  Consent  Order. 

The  review  and  analysis  of  the 
written  comments  did  not  provide  any 
information  that  would  support  the 
modification  or  rejection  of  the  proposed 
Consent  Order  with  Chevron. 

Accordingly,  ERA  concludes  that  the 
Consent  Order  is  in  the  public  interest 
and  should  be  made  final. 

IV.  Decision 

By  this  Notice,  and  pursuant  to  10  CFR 
205.199),  the  proposed  Consent  Order 
between  Chevron  and  DOE,  executed  on 
June  n,  1987,  is  made  a  final  order  of 
the  Department  of  Energy,  effective  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

Issued  in  Washington,  DC.  on  the  20th  day 
of  November.  1987. 
Marshall  A.  Staunton. 

Administrator.  Economic  Rpgulatory 

Administration. 

|FR  Doc.  87-27387  Filed  11-27-87:  8:45  am) 
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Final  Consent  Order  With  Carlson 
Companies,  Inc.  and  Ferrell 
Companies,  Inc. 

agency:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Final  action  on  proposed 
consent  order. 

summary:  The  Administrator  of  the 
Economic  Regulatory  Administration 
(ERA)  has  determined  that  a  proposed 
Consent  Order  between  the  Department 
of  Energy  (DOE)  and  Carlson 
Companies,  Inc.  and  Ferrell  Companies, 
Inc.  (collectively.  Carlson),  as 
successors  to  Indian  Wells  Oil  Company 
(Indian  Wells),  shall  be  made  final  as 
proposed.  This  Consent  Order  resolves 
matters  relating  to  Indian  Wells' 
compliance  with  the  Federal  petroleum 
price  and  allocation  regulations 
administered  and  enforced  by  DOE  and 
its  predecessor  agencies  during  the 
period  August  1, 1973  through  January 
27. 1981. 

The  proposed  Consent  Order  requires 
Carlson  to  pay  $1,500,000.00  within 
thirty  (30)  days  following  the  publication 
of  this  Notice.  DOE  will  petition  the 
Office  of  Hearings  and  Appeals  (OHA) 
for  distribution  of  the  settlement  amount 
pursuant  to  the  special  refund 
procedures  of  10  CFR  Part  205,  Subpart 
V.  Persons  claiming  to  have  been 
harmed  by  Carlson's  overcharges  will  be 
able  to  present  any  claims  for  refunds  to 
the  OHA. 

The  decision  to  make  the  Carlson 
Consent  Order  final  was  made  after  a 
full  review  of  written  comments  from 
the  public. 

for  FURTHER  INFORMATION  CONTACT: 

Jeffrey  R.  Whieldon,  Economic 
Regulatory  Administration,  1000 
Independence  Avenue.  SW..  Room  3H- 
017;  Mail  Code  RG-43,  Washington,  DC 
20585. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

On  September  23, 1987,  ERA  issued  a 
Notice  announcing  a  proposed  Consent 
Order  between  DOE  and  Carlson  which 
would  resolve  matters  relating  to  Indian 
Wells'  compliance  with  federal 
petroleum  price  and  allocation 
regulations  during  the  period  August  1. 
1973  through  January  27, 1981. 

The  proposed  Consent  Order  calls  for 
Carlson  to  make  a  payment  of 
$1,500,000.00  to  discharge  in  full  all  of 
Indian  Wells'  obligations  under  the  price 
and  allocation  regulations  for  the  period 
August  1, 1973  through  January  27, 1981. 
The  settlement  includes  the  violations 
addressed  in  a  Remedial  Order  issued 
by  DOE  on  December  3, 1986.  which 


found  that  Indian  Wells  had  exceeded 
its  maximum  allowable  prices  in  its 
sales  of  natural  gas  liquids  and  natural 
gas  liquid  products  during  the  period 
September  1, 1973  through  January  31. 
1976,  in  the  amount  of  $1,300,471.47.  plus 
interest  of  $2,575,392.92  through 
December  3, 1986.  The  September  23 
Notice  provided  in  detail  the  basis  for 
FRA's  preliminary  view  that  the 
settlement  was  favorable  to  the 
government  and  in  the  public  interest. 
The  Notice  solicited  written  comments 
from  the  public  relating  to  the  adequacy 
of  the  terms  and  conditions  of  the 
settlement,  and  whether  the  settlement 
should  be  made  final. 

II.  Comments  Received 

ERA  received  written  comments 
submitted  on  behalf  of  the  State  of 
California.  These  comments  were 
considered  in  making  the  decision  as  to 
whether  or  not  the  proposed  Consent 
Order  should  be  made  final. 

The  comments  submitted  by  the  State 
of  California  did  not  question  the  basis 
of  the  settlement  or  the  adequacy  of  the 
settlement  amount,  but  only  expressed 
the  desire  for  more  specific  information 
in  future  cases  as  to  the  justification  for 
the  settlement  amount. 

III.  Analysis  of  Comments 

The  September  23  Notice  solicited 
written  comments  in  order  to  enable  the 
ERA  to  receive  information  from  the 
public  relevant  to  whether  the  proposed 
Consent  Order  should  be  fmalized  as 
proposed,  modified  or  rejected.  To 
ensure  greater  public  understanding  of 
the  basis  for  the  proposed  settlement, 
the  September  23  Notice  provided 
information  regarding  Carlson's 
overcharge  liability  and  the 
considerations  that  entered  into  the 
government's  preliminary  agreement 
with  the  porposed  terms. 

The  comments  received  from  the 
Controller  of  the  State  of  California  did 
not  express  opposition  to  the 
finalizalion  of  the  proposed  Consent 
Order,  but  indicated  a  desire  for  more 
information  in  future  cases. 

The  review  and  analysis  of  the 
written  comments  did  not  provide  any 
information  that  would  support  the 
modification  or  rejection  of  the  proposed 
Consent  Order  with  Carlson. 

Accordingly,  ERA  concludes  that  the 
Consent  Order  is  in  the  public  interest 
and  should  be  made  final  without 
modification. 

IV.  Decision 

By  this  Notice  and  pursuant  to  10  CFR 
205.199)  the  proposed  Consent  Order 
between  Carlson  and  DOE.  executed  on 


45482 


Federal  Register  /  Vol.  52.  No.  229  /  Monday.  November  30.  1987  /  Notices 


August  14. 19B7,  is  made  a  final  order  of 
the  Depatment  of  Energy,  effective  the 
date  of  publication  of  this  Notice  in  the 
Federal  Register. 

Issued  in  Washington.  DC  on  the  23rd  day 
of  November.  1987. 
Marshall  A.  Staunton. 
Administrator.  Economic  Regulatory 
Administration. 
|FR  Doc.  87-27425  Filed  11-27-87:  8:45  am) 

MUJNG  CODE  6490-01-M 


[ERA  Docket  Na  87-56-NG] 

Application  to  Import  Natural  Gas 
From  Canada;  Unicorp  Energy,  Inc. 

AOENCV:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  application  for 
blanliet  authorization  to  import  natural 
gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  October  B.  1987,  of  an  application 
filed  by  Unicorp  Energy,  Inc.  (Unicorp). 
for  blanket  authorization  to  import  up  to 
400  MMcf  per  day  but  not  to  exceed  145 
Bcf  annually  of  natural  gas,  for  a  two- 
year  period  beginning  on  the  date  of  first 
delivery.  Unicorp  would  be  acting  as  a 
marketer  of  natural  gas  for  its  own 
account  as  well  as  on  behalf  of  U.S. 
purchasers  and  Canadian  suppliers. 
Unicorp  intends  to  purchase  and  natural 
gas  from  Mark  Resources,  a  partially- 
owned  subsidiary  of  Unicorp  Canada 
Corporation,  and  from  B.P.  Canada  as 
well  as  a  varitey  of  other  reliable 
Canadian  suppliers.  The  gas  would  be 
sold  on  a  short-term  or  spot  market 
basis  to  a  wide  range  of  purchasers  in 
the  U.S.  including  but  not  limited  to 
pipelines,  local  distribution  companies, 
commercial  and  industrial  end-users. 
Unicorp  intends  to  utilize  existing 
pipeline  facilities.  Unicorp  also  proposes 
to  submit  quarterly  reports  giving  details 
of  individual  transactions  within  30  days 
following  each  calendar  quarter. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
date:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  December  30, 1987. 


FOR  FURTHER  INFORMATION: 

Aliyson  C.  Reilly.  Natural  Gas  Division. 

Economic  Regulatory  Administration. 

Fonestal  Building.  Room  GA-076. 


1000  Independence  Avenue  SW., 

Washington.  DC  20585,  (202)  586-9394. 
Diane  Stubbs.  Natural  Gas  and  Mineral 

Leasing.  Office  of  General  Counsel. 

U.S.  Department  of  Energy,  Forresfal 

Building,  Room  6E-042, 1000 

Independence  Avenue,  SW.,  (202)  58ft- 

6667. 
SUPPtEMENTARV  MFORMATKHi:  Unicorp 
requests  that  its  authorization  be 
granted  on  an  expedited  basis.  Section 
590.205  (a)  of  ERA  administrative 
procedures  generally  requires  a  notice  to 
extend  a  30-day  comment  period  except 
in  emergency  circumstances.  Unicorp 
has  failed  to  identify  any  emergency 
circumstance  that  would  justify 
expedited  consideration.  Therefore,  a 
decision  on  application  will  not  be  made 
until  all  responses  to  this  notice  have 
been  received  and  evaluated. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue' 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

In  the  event  the  ERA  approves  this 
request,  it  may,  in  order  to  maintain 
consistency  with  similar  blanket  import 
authorizations,  designate  only  a  total 
volume  of  natural  gas  to  be  imported 
during  the  authorized  term  rather  than 
impose  daily  or  aimual  limits. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requrements  that  are 


specified  by  the  regulations  in  10  CFR 
Part  590.  They  should  be  filed  with  the 
Natural  Gas  Division,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  Room  GA-076,  RG-23. 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.  e.s.t..  December  30. 
1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Unicorp's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  November  18. 
1987. 
Roliert  L.  Davies, 

Director.  Office  of  Fuels  Programs.  Economic 

Regulatory  Administration. 

|FR  Doc.  87-27388  Filed  11-27-87:  8:45  am| 
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Federal  Energy  Regulatory 
Commission 

(Dodcet  Nos.  ER8S-108-000,  el  sL) 

CommonweaHli  Edison  Co.,  et  al.. 
Electric  Rate  and  Corporate 
Regulation  Filings 

November  23. 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Commonwealth  Ediaon  Company 

[Docket  No.  ER8B-10e-000) 

Take  notice  that  on  November  17,1987, 
Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing, 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  the  implementing 
provisions  of  §  35.13  of  the 
Commission's  Regulations,  a  proposed 
change  in  rate  under  its  currently 
effective  Rate  Schedule  FERC  No.  6. 

Said  change  in  rate  under 
Commonwealth's  Rate  Schedule  FERC 
No.  6  has  been  computed  according  to 
the  provisions  of  section  6(b)  of  its  Rate 
Schedule  FERC  No.  6.  Such  change  is 
proposed  to  become  effective  January  1, 
1987,  thereby  superseding  the  23  KV 
Wheeling  Rate  in  effect  during  calendar 

1986.  Commonwealth  has  requested  that 
the  Commission's  notice  requirements 
be  waived  pursuant  to  §  35.11  of  the 
Commission's  Regulations  in  order  to 
allow  the  tendered  rate  change  to 
become  effective  as  of  January  1, 1987. 

Copies  of  this  filing  have  been  served 
upon  Boston  Edison  Company  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comntent  date:  December  7, 1987,  in 
accordance  with  Standard  F>aragraph  E 
at  the  end  of  this  notice. 

2.  Arizona  Public  Service  Company 

(Docket  No.  ER88-107-000| 
Take  notice  that  on  November  18, 

1987,  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  a  Wholesale 
Power  Agreement  and  a  Wheeling  and 
Administrative  Service  Agreement 
between  APS  and  Roosevelt  Irrigation 
District  (RID). 

It  is  intended  that  these  new 
Agreements  supersede  the  terms  and 
conditions  for  service  presently  being 
rendered  under  FERC  Rate  Schedule  No. 
15  and  FERC  Rate  Schedule  No.108.  APS 
FERC  Rate  Schedule  Nos.  15  and  108 
will  terminate  on  December  31, 1987. 
The  service  provided  under  Rate 
Schedule  No.  108  has  identically  been 
incorporated  in  the  tendered  Wholesale 
Power  Agreement.  The  rates  for 
Wholesale  Power  Services  to  be 
rendered  remain  unchanged  from  those 
presently  in  effect.  The  rates  for 


Wheeling  and  Administrative  Services 
represent  an  increase  from  rates 
presently  in  effect  to  a  rate  level  already 
accepted  by  the  Commission  for  similar 
services. 

APS,  with  RID's  concurrence,  requests 
an  effective  date  of  January  1, 1988. 

Copies  of  this  filing  have  been  served 
upon  RID  and  the  Arizona  Corporation 
Commission. 

Comment  date:  December  7, 1967,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Superior  Water,  Light  and  Power 
Company 

(DodMl  No.  BRSS-aiOMB^ 

Take  notice  that  on  November  16, 
1987,  Superior  Water.  Light  and  Power 
Company  (SWL&P)  tendered  for  filing  a 
rate  reduction  relating  to  federal 
corporate  income  tax  rate  changes. 
SWL&P's  rate  reduction  is  made  in 
accordance  with  the  formula  under  the 
Federal  Energy  Regulatory 
Commission's  Order  No.  475  in  Docket 
No.  RM87-4-000  and  will  be  effective 
retroactively  as  of  July  1, 1987. 

Comment  date:  December  7, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  the  comment  date. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  O.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-27382  Filed  11-27-87;  8:45  am] 
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( Docket  Nos.  CP88-7S-000,  et  al.  1 

Transcontinental  Gas  Pipe  Line  Corp. 
et  al.;  Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Transcontinental  Gas  i*ipe  Line 
Corporation 

(Docket  No.  CPB*-75-000| 
November  20, 1967. 

Take  notice  that  on  November  12. 
1987,  Transcontinental  Gas  I*ipe  Line 
Corporation  (Transco).  P.O.  Box  1396. 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP88-75-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  an  order  permitting  and 
approving  the  abandonment  of  certain 
facilities,  all  as  more  fully  described  in 
the  application  on  file  with  the 
Commission,  which  is  open  for  public 
inspection. 

Specifically.  Transco  proposes  to 
abandon  by  removal  its  Piedmont- 
Landnim  City  Gate  Meter  and  Regulator 
Station  and  appurtenant  facilities 
located  on  Transco's  Tryon  Lateral  near 
Landrum.  Spartanburg  County,  South 
Carolina. 

It  is  stated  that  this  station  was 
constructed  in  1967  as  an  additional 
point  of  delivery  to  its  customer. 
Piedmont  Natural  Gas  Company 
(Piedmont),  which  proposed  to  supply 
natural  gas  to  the  town  of  Landrum. 
including  an  industrial  plant  located 
there.  It  is  further  stated,  however,  that 
Piedmont's  supply  contract  with  the 
plant  was  never  consummated,  and 
Piedmont  advises  that  projections  of 
customer  growth  in  the  area  do  not 
indicate  that  the  station  will  be  needed 
in  the  foreseeable  future.  Accordingly, 
Transco  states.  Piedmont  has  no 
objection  to  the  abandonment  and 
removal  of  the  station. 

Comment  date:  December  11, 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Consolidated  Gas  Transmission 
Corporation 

(Docket  No.  CP88-69-00(>j 
November  20, 1987. 

Take  notice  that  on  November  9. 1987, 
Consolidated  Gas  Transmission 
Corporation  (Consolidated).  445  W'tfst 
Main  Street,  Clarksburg,  West  Virginia 
26301,  filed  in  Docket  No.  CP88-69-000  a 
request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to  add 
four  new  delivery  points  to  The  East 
Ohio  Gas  Company  (East  Ohio),  its 
existing  jurisdictional  customer  under 
the  authorization  issued  to  Consolidated 
in  Docket  No.  CP82-537-O00  pursuant  to 
section  7  of  the  Natuaral  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

By  this  request  Consolidated  seeks 
authorization  to  add  four  new  delivery 
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points  to  East  Ohio.  Consolidated  states 
that  two  of  the  new  delivery  points  are 
two  existing  Consolidated  delivery 
points  to  The  River  Gas  Company  (River 
C«s)  at  Fifth  Street  in  Marietta. 
Washington  County.  Ohio  and  at    | 
Warren  Township  (Gravel  Bank). 
Washington  County.  Ohio.  It  is  stated 
that  the  other  two  delivery  points  are  at 
the  existing  interconnection  of  Texas 
Eastern  Transmission  Corporation  and 
River  Gas  where  gas  is  delivered  by 
Ttxas  Eastern  for  the  account  of 
Consolidated  in  Monroe  County,  Ohio, 
designated  by  Texas  Eastern  as 
■easuring  station  983  (Powhattan  | 
Foint).  Consolidated  states  that  it  will 
deliver  volumes  under  applicable 
tarvice  agreements  to  East  Ohio  at  these 
delivery  points.  Consolidated  further 
■fates  that  no  new  facilities  will  be 
constructed. 

It  is  stated  that  East  Ohio  seeks  the 
four  delivery  points,  which  are  currently 
points  of  delivery  by  Consolidated  to 
River  Gas.  in  order  to  allow  River  Gas 
flexibility  in  managing  its  gas  supplies. 
Consolidated  states  that  deliveries  by 
Consolidated  for  both  East  Ohio  and 
River  Gas  will  not  exceed  currently 
authorized  levels.  Further,  it  is  stated 
that  the  addition  of  these  delivery  points 
is  not  prohibited  by  Consolidated's 
tariff,  it  is  stated  that  Rdst  Ohio  has 
advised  Consolidated  that  the  volumes 
it  will  purchase  at  these  new  delivery 
points  are  for  its  system  supply. 

Comment  date:  January  4, 1988,  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

t.  Transcontinental  Gas  Pipe  Line 
Corporation 

{Docket  .\o.  CP88-74-0001    . 
Noveml>er  23.1987. 

Take  notice  that  on  November  12, 
1987.  Transcontinental  Gas  Corporation 
(Transco),  P.O.  Box  1396.  Houston, 
Texas  77251.  filed  in  Docket  No.  CP88- 
74-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas.  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Transco  proposes  to  transport  up  to 
35,000  Mcf  of  natural  gas  per  day  on  an 
interruptible  b;..sis  on  behalf  of 
Trunkline  Gas  Company  (Trunkline). 
Transco  states  that  it  would  receive 
natural  gas  from  Trunkline  at  an 
existing  interconnection  between 
Transco  and  Trunkline  in  South  Pelto 
Area.  Block  13,  Offshore  Louisiana. 
Transco  explains  that  it  would  transport 
and  redeliver  equivalent  quantities  at 


existing  interconnections  between 
Transco  and  Trunkline  near  Katy, 
Waller  County,  Texas  and  Ragley, 
Beauregard  Parish,  Louisiana. 

Transco  states  that  the  transportation 
agreement  provides  for  a  primary  term 
of  five  years  from  the  date  of  initial 
deliveries  and  from  year  to  year 
thereafter. 

Transco  proposes  to  initially  charge 
Trunkline  15.6  cents  per  Mcf  delivered. 
Transco  explains  that  it  would  retain  1.2 
percent  of  the  quantities  received  to 
compensate  for  compressor  fuel  and  line 
loss  mark-up. 

Comment  date:  December  14, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Transcontinental  Gas  Pipe  Line 
Corporation 

(Docket  No.  CP88-53-000) 
November  23, 1987. 

Take  notice  that  on  October  30, 1987. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.  O.  Box  1396. 
Houston.  Texas.  77251,  filed  in  Docket 
No.  CP88-53-000.  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas.  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Transco  proposes  to  transport  up  to 
5,000  Mcf  of  natural  gas  per  day  on  an 
interruptible  basis  for  Panhandle 
Eastern  Pipe  Line  Company  (Panhandle). 
Transco  states  that  it  would  receive 
natural  gas  for  Panhandle's  account  at 
an  existing  interconnection  between 
Transco  and  Trunkline  Gas  Company 
(Trunkline)  in  Brazos  Block  A-47. 
Offshore  Texas.  Transco  explains  that  it 
would  transport  and  redeliver  natural 
gas  for  Panhandle's  account  at  an 
existing  interconnection  between 
Transco  and  Trunkline  near  Katy. 
Waller  County.  Texas,  and/or  to 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  at  the  terminus  of  the 
U-T  Offshore  System  near  Johnsons 
Bayou,  Louisiana. 

Transco  states  that  the  transportation 
agreement  provides  for  a  primary  term 
of  five  years  from  the  date  of  initial 
deliveries  and  from  year  to  year 
thereafter. 

Transco  proposes  to  charge 
Panhandle  a  transportation  rate  based 
on  Sheet  No.  19  of  Transco's  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  i. 
Transco  explains  that  the  currently 
effective  maximum  rate  would  be  13.44 
per  Mcf  for  deliveries  to  Trunkline  and 
2e.GC  per  Mcf  for  deliveries  to  Natural. 


Comment  date:  December  14. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Southwest  Gas  Corporation 

(Docket  No.  CP8»-«8-000| 
November  23, 1987. 

Take  notice  that  on  November  9. 1987, 
Southwest  Gas  Corporation 
(Southwest).  P.  O.  Box  98510.  Las  Vegas 
Nevada  89193-8510.  filed  in  Docket  No. 
CP88-6&-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  construct  and  operate  a 
new  sales  delivery  point  and 
appurtenant  facilities,  and  to  modify  an 
existing  sales  delivery  point,  so  as  to 
enable  the  sale  for  resale  and  delivery 
of  additional  quantities  of  natural  gas  to 
Sierra  Pacific  Power  Company  (Sierra 
Pacific),  an  existing  local  distribution 
company  customer  of  Southwest,  under 
the  authorization  issued  in  Docket  No. 
CP84-739-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Pursuant  to  its  blanket  certificate 
authorization  issued  in  Docket  No. 
CP84-739-000.  Southwest  proposes  to 
establish  the  measurement  and 
regulating  station  assembly  and 
appurtenant  facilities  at  a  point  on  its 
northern  Nevada  system  facilities 
located  in  Section  28.  Township  20 
North.  Range  20  East.  MDB&M.  Washoe 
County,  Nevada.  Southwest  states  that 
the  delivery  point  would  be  used  to 
provide  approximately  5.433  Mcf  of  gas 
on  a  peak  day.  during  the  fifth  year  of 
service,  to  Sierra  Pacific  for  resale  to 
new  residential  consumers  situated  in 
the  Spanish  Springs  Valley  area  near 
Sparks.  Nevada,  and  to  consumers 
situated  in  Sierra  Pacific's  presently 
certificated  service  area  consisting  of 
the  cities  of  Reno  and  Sparks.  Nevada, 
and  environs.  It  is  estimated  that  the 
cost  of  the  proposed  facilities  would  be 
approximately  $46,500.  which  cost 
would  be  reimbursed  to  Southwest  by 
Sierra  Pacific. 

Southwest  al.so  proposes  to  modify  its 
existing  Sierra  Pacific  City  Gas  No.  2 
delivery  point,  which  is  located  at  a 
point  on  its  northern  Nevada  system 
facilities  in  Section  27,  Township  20 
North,  Range  20  East.  MDB&M,  Washoe 
County,  Nevada,  by  replacing  the 
existing  measurement  and  regulating 
station  assembly  and  appurtenant 
facilities.  Southwest  states  that  Sierra 
Pacific  has  requested  that  Southwest 
provide  additional  delivery  capacity  at 
both  the  proposed  new  delivery  point 


and  at  the  Sierra  Pacific  City  Gate  No.  2 
in  order  to  meet  Sierra  Pacific's  existing 
and  projected  future  requirements 
within  its  presently  certificated  service 
area.  Southwest  further  states  that  the 
modification  of  the  Sierra  Pacific  City 
Gas  No.  2  facilities  will  result  in 
increasing  the  peak  day  requirements  at 
the  delivery  point  from  the  present  level 
of  20.833  Mcf  to  39.250  Mcf  during  the 
fifth  year  of  service.  Southwest 
estimates  that  the  cost  of  modifying  the 
Sierra  Pacific  City  Gate  No.  2  facilities 
would  be  approximately  $75,000,  which 
cost  would  be  reimbursed  by  Sierra 
Pacific. 

Southwest  further  states  that  the  sales 
to  Sierra  Pacific  at  the  two  delivery 
points  would  be  made  in  accordance 
with  Southwest's  Rate  Schedule  G-1 
contained  in  its  FERC  Gas  Tariff, 
Original  Volume  No.  1.  Southwest 
asserts  that  it  has  sufficient  capacity 
available  to  provide  for  the  proposed 
deliveries  without  any  detriment  or 
disadvantage  to  any  of  its  existing 
customers,  and  that  the  volumes 
anticipated  to  be  delivered  to  Sierra 
Pacific  as  a  result  of  this  proposal  would 
not  affect  Southwest's  ability  to  serve  its 
existing  customers.  Southwest  also 
indicates  that  Sierra  Pacific  is  a  full 
requirements  customer  of  Southwest. 
Therefore,  the  volumes  to  be  delivered 
through  the  two  delivery  points  as  a 
result  of  this  proposal  would  not  result 
in  an  increase  in  the  total  volumes  of 
gas  that  Southwest  is  presently 
authorized  to  sell  to  Sierra  Pacific,  it  is 
stated. 

Comment  date:  January  7, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  El  Paso  Natural  Gas  Company 

[Docket  No.  CP8fr-72-000] 
November  23. 1987. 

Take  notice  that  on  November  12, 
1987.  El  Paso  Natural  Gas  Company  (El 
Paso),  a  Delaware  Corporation,  whose 
mailing  address  is  Post  Office  Box  1492, 
El  Paso,  Texas,  79978,  filed  an 
application  at  Docket  No.  CP88-72-000, 
under  section  7(b]  of  the  Natural  Gas 
Act.  for  permission  and  approval  to 
abandon  certain  sales  for  resale  to 
Northwest  Pipeline  Corporation 
(Northwest)  and  the  specific  properties 
related  thereto  to  El  Paso  Production 
Company  (El  Paso  Production)  effective 
July  1. 1986.  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

The  application  states  that  on 
February  6. 1987.  El  Paso  and  El  Paso 
Production  filed  with  the  Commission  a 
joint  application  at  Docket  No.  CI87- 


289-000  as  successors-in-interest 
authorizing  the  continued  sale  and 
delivery  of  natural  gas  to  Northwest.'  It 
is  stated  the  instant  application  is  a 
companion  to  El  Paso's  and  El  Paso 
Production's  joint  application  at  Docket 
No.  CI87-289-000.  the  provisions  of 
which  are  hereby  incorporated  by 
reference.  Specifically,  it  is  stated  that 
El  Paso  acquired  from  Beta 
Development  Company  (Beta)  effective 
August  19. 1983.  one-half  { Vz)  of  its 
leasehold  interest  in  certain  wells 
located  in  San  Juan  County.  New 
Mexico,  by  Assignment  of  Oil  and  Gas 
Leases  dated  September  11, 1983.  It  is 
further  stated  that  Beta  has  been  making 
sales  in  interstate  commerce  of  natural 
gas  for  resale  at  these  wellheads  to 
Northwest  pursuant  to  the  small 
producer  exemption  certificate  issued  at 
Docket  No.  CS76-612.  Due  to  El  Paso's 
leasehold  acquisition,  it  is  indicated  that 
El  Paso  sought  requisite  authorization  at 
Docket  No.  CI87-289-000,  effective 
August  19, 1983,  and  continuing  through 
June  3a  1986,  for  the  continuation  of  the 
instant  sale  to  Northwest  of  natural  gas 
produced  from  the  one-half  [Vt] 
leasehold  interest  acquired  by  El  Paso.  It 
is  further  stated  that  the  Natural  gas 
produced  from  those  leasehold  interests 
continues  to  be  sold  under  the  same 
terms  and  conditions  as  applied  when 
Beta  held  the  full  interest. 

The  application  states  further  that 
effective  July  1, 1986,  El  Paso  transferred 
its  interest  in  the  Beta  Properties  to  El 
Paso  Production  by  conveyance  dated 
July  16, 1986.  Accordingly,  it  is  stated 
that  El  Paso  Production  requested  at 
Docket  No.  CI87-289-000  the  issuance  of 
a  certificate  of  public  convenience  and 
necessity,  to  be  effective  July  1. 1986, 
authorizing  the  continued  sale  of  gas 
from  those  properties  to  Northwest  as 
successor-in-interest  to  El  Paso.  It  is 
stated  that  said  sales  will  continue  to  be 
made  at  the  same  prices  and  under  the 
same  terms  as  applied  when  Beta  and, 
subsequently.  El  Paso  were  making  the 
sales,  subject  to  the  present  and  future 
orders,  rules  and  regulations  of  the 
Commission. 

With  respect  to  requisite 
authorizations  sought  by  El  Paso  and  El 
Paso  Production  at  Docket  No.  CI87- 
289-000,  El  Paso  proposes  to  abandon 
the  interim  sale  to  Northwest,  effective 


'  El  Paso  Production  also  filed  on  Febru«ry  6. 
19B7.  an  application  at  Docket  No.  CIB7-29(M)00 
which  pertains  to  the  successor-in-interest  of  like 
properties  not  involving  the  sale  of  gas  to 
Northwest.  El  Paso  has  on  file  with  the  Commission, 
at  Docket  No.  CP87-553-000,  an  application  for 
permission  and  approval  to  abandon  the  service 
and  properties  the  subject  of  the  successor-in- 
interest  filing  at  Docket  No.  CIB7-290-000  to  El  Paso 
Production. 


June  30, 1986.  Also  as  of  that  date.  El 
Paso  proposes  to  abandon  the  related 
properties  to  El  Paso  Production.  It  is 
stated  that  the  transfer  of  the  properties 
described  at  Docket  No.  CI87-289-000 
from  El  Paso  to  El  Paso  Production  will 
not  result  in  any  change  in  the  service 
previously  provided  by  El  Paso  to 
Northwest. 

Comment  date:  December  14. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  National  Fuel  Gas  Supply  Corporation 

[Docket  No.  CP88-71-000| 
November  23, 1987. 

Take  notice  that  on  November  10. 
1967.  National  Fuel  Gas  Supply 
Corporation  (National  Fuel).  Ten 
Lafayette  Square.  Buffalo.  New  York 
14203.  filed  in  Docket  No.  CP88-71-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  limited-term 
certificate  of  public  convenience  and 
necessity  authorizing  the  interruptible 
transportation  of  up  to  37,787  Mcf  of 
natural  gas  per  day  on  behalf  of 
National  Fuel  Gas  Distribution 
Corporation  (Distribution)  for  the 
account  of  61  end-user  customers  for  a 
term  of  one  year.  In  addition.  National 
Fuel  requests  authorization  to  transport 
additional  volumes  on  behalf  of 
Distribution  and/or  modify  receipt 
points  with  respect  to  certain  end-users 
presently  covered  by  National  Fuel's 
certificate  in  Docket  No.  CP87-144-000. 
all  as  more  fully  set  forth  in  the 
appendices  hereto  and  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Appendix  A,  attached  hereto, 
indicates  the  maximum  daily  volume  for 
each  of  the  61  end-users  of  Distribution 
proposed  to  be  served  herein,  and 
Appendix  B  indicates  the  modifications 
in  service  to  those  end-users  presently 
receiving  transportation  under 
authorization  granted  in  Docket  No. 
CP87-144-000.  Details  such  as  receipt 
points  and  sellers  are  available  in 
National  Fuel's  application. 

National  Fuel  states  that  it  would 
receive  the  subject  transportation 
volumes  at  existing  receipt  points  on  its 
system  and  would  deliver  the  volumes 
to  Distribution  at  existing  points  of 
delivery.  National  Fuel  adds  that  the 
proposed  transportation  service  would 
aid  industries  in  western  New  York  and 
western  Pennsylvania  in  reducing 
energy  costs  and  maintaining 
employment  le\'els  and  aid  Distribution 
in  retaining  its  industrial  market. 

National  Fuel  states  that  it  would 
charge  Distribution  pursuant  to  its  T-1 
Rate  Schedule  which  currently  provides 
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for  a  rale  of  31.29  cents  per  Mcf  and  j 
percent  shrinkage. 

Comnirut  riatc:  December  14. 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Appendix  A— Docket  No.  CP88-71-400 


>    Ma>i- 

Endusef  '  tMy 

/  «piume 
'      Mel 


1  American  bneo  Supply  Bu«alo.  NV 

2  Amhefst  Se»age  Treaiment  Plant.  Amhersl.  NV 

3  AspMaH  a  Paving.  Franklm.  PA 

4  Assooaied  Spnngs.  Baines  Group  Inc.  Cony. 

PA 

5  Asscoated  TeiWe  Rental  Services.  Inc 
rafaiis.NV 

6  Auiuiin  vww  Manof.  Hamtxffg.  NV  

7  Batavia  industrial  Cenler.  Batavia.  NV 

8  Sertrand  ChaKee  Hospital.  Spnngville.  NV. 

9  Bry-tyn  Hosp .  Inc  .  Buttalo.  NV 

10 
11 


Bultaio  Ban  «  Felt  Con) .  Bultalo.  NV . 

BuHalo  CoiOf  CwPl: 

Bo«»alo.  NV „ 

Boilar  Ptani  — 

Indigo  Plant 


12  Bullalo  CnJS^ed  Stone.  BuHato.  NV: 

Wefwte  Dr  PlarW 

Woodlawn  Plant 


Como  Park  Plant 

13.  BuHalo  General  Mospiial  BuHalo.  NY 

lal  BuHalo  General  Hospital.  Buffalo.  NV 

jDl  BuHalo  Ger>eral  Hosortal.  Buffalo.  NV 

14  Buffalo  Aeavinq  S  Belling  BuHalo.  NV 

15  Cadet  Cleaners.  BuHalo.  NV     

16  Cascades  NiaQara.  Niagara  Falls.  NV 

17  CNWrens  Hospital.  Buffalo.  NV  

18  Coca  Cola  Bolliing.  Tonawanda.  NV 

19  Columbus  McHmnon  Corp .  Tonawanda.  NV \ 

20  Comslock  Food.  OaHield.  NV i 

21  Cowley  Foods  Arkpon.  Nv _ _ i 

22  Deaconess  Hospital.  BuHalo.  NV I 

23  Ounlop  Tire  Corp .  Tonawanda.  Hi — 

24  EMI  Co..  Ene.  PA — I 

25  Fis*ie»  Price  Toys.  East  Aurora.  NV j 

2o  Ford  Corp .  BuHalo,  NV 

StamtJing  PlarH 

Power  Plant | 

27  Freezer  Queen  Foods.  Inc..  Buttalo.  NV 


28  Fr«r>dsf>ip  Oames  Inc  .  Fnendship.  NV 

29  Garden  Gate  Manor.  Ctieeiowaga.  NV „. 

30  Genesee  County  l^ismg.  Batavia.  NV — 

31  Genesee  Memorial  Hospital.  Bata-^na.  NV _., 

32  Goldome  FSB.  BuHalo.  NV 

Goldome  CTR _ 

Western  BWg 

33  JeHersoo  Smurfii  Corp..  Lancaster.  NY 

34  Jos  Maleckj  Corporation.  BuHalo  NV 

35.  Kaiser  Aiumnum  A  Cnemical  Corp..  Ene.  PA.„. 

36  Kenmore  Devefopment.  Buffalo.  NV: 

Sanders  Road 

Hmds  St — 

Delaware  Avenue _ 

37  Lawless  Contavwr  Corp.  North  Tonawanda. 
NV 

38  Marine  Drive  Apartments.  BuHalo.  NY 
39.  Mary  Agnes  Manor.  BuHalo.  NV 

40  imedian  Power  Corp .  Arcade.  NV 

41.  Metal  Ciaddmg  mc.  N..  Tonawanda.  NV: 


Plant  2 — 

42  Maiard  Fillmore  Hospitals.  BuHalo.  NV 

43  Mi«creek  Townstup.  School  Distnct.  Ene.  PA 

44  Vilier  Greenhouses.  Eden.  NV 

45  Modern  industries,  irx: .  Erie.  PA 

46  Morrison— Knudsen  Co .  inc .  Homell.  NV 

47  N-acet  Corp .  Niagara  Fans.  NV 

48  Nagara  FaUs  Memonal  Med.  Cntr .  Niagara 
Falls.  NV - 

49  Negara  Frontier  Meftiodnt  Home.  Inc : 

la)  Beechwood  Methodist  Home.  GetziHIe. 

NV 

Ibl  Blocher  Homes.  \*(Hkamsville.  NV 

50.  I*x1h  Gate  Manor.  N  Tonawanda.  NV 

51  PiUstxiry  Co  .  BuHalo.  NV 

52  PresPylerian  Homes.  lAi  N  V   Inc  .  WiNiamsviHe. 
NV 

tai  Amherst  Presoylerian  Home 


too 

200 
300 

500 

ISO 

60 

2500 

80 

60 

too 

2200 

2.500 

200 

500 

1.000 

1.000 

1.525 

62 

50 

300 

too 

1.200 

1.328 

40 

200 

412 

500 

278 

3.000 

400 

200 

1.000 

1.000 

250 

750 

63 

96 

190 

175 

too 

130 

SO 

980 

75 
85 
150 

800 

250 

74 

2.000 

75 
20 

too 

245 
211 
140 
250 
2.000 

540 


93 

54 

50 

230 


Maxi- 
mum 

End  user 

daily 
volume 

Mcf 

(b)  St  Lukes  Piesbytenan  Home 

53  Pure  Cartxxi  Co    Si  Marys.  PA. 

54  Roswell  Park  Memorial  Institute.  BuHalo.  NV    . 

55  Royal  Bedding  Co  .  BuHalo.  NV 

56  Seneca  Manor.  W  Seneca.  NY 

57  Smith  Metal  Arts/McDonald  Prod..  WaMen 
Ave  .  BuHalo.  NV 

58  Speedway  Conveyors.  Inc  .  BuHalo.  NY 

59  St.  Francs  Hospital  of  BuHalo.  BuHalo. 

Location  (1) 

Locaiwo  (2) 

60  Strippit  Houdaille.  Aurori.  NV 

61  Talon  Inc .  Meadville.  PA. - 


NV 


Total i     37.787 


47 

166 

3500 

85 

58 

100 
85 

68 

48 

75 

210 


7.  End-Users  for  which  National  Fuel 
seeks  to  Increase  Transportation 
Service 

Schedule  of  End-Users  Seeking  Modifica- 
tion TO  Authorization  Granted  in  Dock- 
et No.  CP87-1 44-000 


— ■ ' 

Currently 

^    .  ^_                      authonzed 
End-user                         ^3^  ^ 

(Mcl/day 

Proposed 

manimom 

daily  ttansp. 

vol.  (Met/ 

day 

ChanneHock.     Inc..    Meadville. 
PA              

200 
515 

340 
112 

400 
111 

300 

Children's  Hospital.  BuHalo.  NV .. 
Degraff  Memorial  Hospital.  N. 
Tonawanda  NY               

1.328 
490 

Enolic  Metals.  Ridgway.  PA 

Keystone     Carbon     Co..     St 

Marys  PA               

250 
440 

Olean  General  Hosoital 

141 

Shenango.  Inc .  Sharpsville.  PA.. 

St    Jerome    Hospital.    Batavia. 

NY 

500 

165 

700 
535 

2.  End- Users  for  which  National  Fuel 
Seeks  New  Receipt  Point  or 
Modification  Other  Than  A  Change  in 
Volume 

ABC  Rail  Corp.  (Formerly  Abex  Corp). 

Meadville.  PA 
Blackstone  Corp..  Jamestown,  NY 
Buffalo  Airport  Ctr..  Cheektowaga.  NY 
Buffalo  News.  Buffalo.  NY 
ChanneHock,  Inc.,  Meadville.  PA 
Children's  Hospital,  Buffalo.  NY 
Degraff  Memorial  Hospital,  N 

Tonawanda.  NY 
Electralloy  Corp..  Oil  City.  PA 
Exotic  Metals,  Ridgway,  PA 
Franklin  Steel  Co.,  Franklin,  PA 
General  Mills.  O-CEI^LO  Division. 

Tonawanda.  NY 
joy  Manufacturing  Co..  Franklin.  PA 
Keystone  Carbon  Co..  St.  Marys.  PA 
MRC  Bearings/SKF  Aerospace. 

Jamestown,  NY,  Falconer,  NY 
Clean  General  Hospital,  Olean,  NY 
Pennsylvania  Pressed  Metals,  Inc. 

Emporium.  PA 
Ridgway  Color  Co..  Ridgway,  PA 
Sharon  Tube  Co.,  Sharon.  PA 
Shenango.  Inc..  Sharpsville.  PA 


St.  Jerome  Hospital.  Batavia,  NY 
Zurn  Industries,  General  Air  Division, 
Erie,  PA 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
dale  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestanfs 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
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be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Acting  Secrelary. 
|FR  Doc.  87-27381  Filed  11-27-87;  8:45  am) 

BHXING  CODE  6717-01-M 


I  Docket  No.  RP85-209-008] 


[Docket  No.  RP88-7-001] 

K  N  Energy,  Inc.;  Compliance  Filing 

I  Docket  No.  RP88-7-001] 

November  20. 1987. 

Take  notice  that  on  November  16, 
1987.  K  N  Energy.  Inc.  (K  N)  tendered  for 
filing  Substitute  Fifth  Revised  Sheet  No. 
27C  in  its  Third  Revised  Volume  No.  1  of 
its  FERC  Gas  Tariff. 

K  N  states  that  the  purpose  of  this 
substitute  tariff  sheet  is  to  comply  with 
the  Commission's  October  29. 1987  order 
in  Docket  No.  RP88-7-000,  which 
directed  K  N  to  state  that  it  would  not 
recover  any  annual  charges  recorded  in 
FERC  Account  No.  928  in  a  NGA  Section 
4  rate  case. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27. 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Act  ins  Secretary. 
|FR  Doc.  87-27383  Filed  11-27-87;  8:45  amj 

BILLING  CODE  6717-01-M 


United  Gas  Pipe  Line  Co.;  Compliance 
Filing 

November  20, 1987. 

Take  notice  that  on  November  17, 
1987,  United  Gas  Pipe  Line  Company 
(United)  tendered  for  filing  Pro  Forma 
Revised  Sheet  No.  4  to  its  FERC  Gas 
Tariff  First  Revised  Volume  1  in  order  to 
comply  with  the  Commission's  October 
29. 1987  order  in  the  referenced  docket. 

United  states  that  the  Commission's 
October  29. 1987  order  found  that  the 
methodology  for  the  treatment  of  take- 
or-pay  costs  as  proposed  in  the  Further 
Stipulation  and  Agreement  filed  on 
November  5. 1986  in  this  proceeding  was 
unjust,  unreasonable,  and  inconsistent 
with  Commission  policy  and  ordered 
United  to  refile  tariff  sheets  to  change 
this  methodology  to  reflect  the  recovery 
of  take-or-pay  costs  in  the  commodity 
component  of  its  rates.  The  treatment  by 
United  of  take-or-pay  costs  as  provided 
in  this  docket  involved  the  inclusion  of 
take-or-pay  costs  in  the  demand 
component  accommodated  by  a 
corresponding  reduction  in  depreciation 
allowance  below  United's  last  approved 
depreciation  rate  levels.  United's  filing 
therefore,  in  compliance  with  the 
October  29. 1987.  order,  reflects  the 
allocation  of  take-or-pay  costs  to  the 
commodity  rate  and  reflects  the  demand 
portion  of  the  last  approved 
depreciation  allowance. 

United  requests  that  the  Commission 
hold  in  abeyance  the  effectiveness  of 
the  proposed  pro /or/no  tariff  sheet  until 
it  acts  on  United's  contemporaneous 
filing  of  additional  tariff  sheets 
proposing  to  recover  take-or-pay  buy- 
out and  buy-down  costs  consistent  with 
the  mechanism  prescribed  under  the 
policy  statement  promulgated  by  the 
Commission  in  Order  No.  500. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 


apppropriatc  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary: 
|FR  Doc.  87-27384  Filed  11-27-87;  8:45  am) 

BILLING  COOE  •717-01-4M 


I  Docket  No.  0188-92-000.  et  aL] 

Dalton  H.  Cobb,  et  al.;  Applications  for 
Certificates  Abandonments  of  Service 
and  Petitions  to  Amend  Certificates  > 

November  24, 1987. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
December  9, 1987,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Acting  Secretary. 


'  This  nolice  does  not  pro\  ide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 
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Docket  No.  and  date 

Med 


C188-02-O00,  B,  Nov. 
3.  1987. 


C1 88-1 07-000.  B.  Nov. 
9.  1987. 

G-9724-O01,Cl72- 
239-001,  Nov.  16. 
1987. 

C188-120-000,  (C162- 
742),  B,  Nov.  16. 
1987. 

G-18303-004,  0,  Nov. 
16. 1987. 

C161-1429-010.  D, 

Nov.  16.  1987. 
C161-1582-001.  0, 

Nov.  16.  1987. 
C188-113-000,  B.Nov. 

12,  1987. 

C188-114-000,  B.Nov. 

12,  1987. 
C188-115-000.  B.Nov. 

12,  1987. 
C188-125-000,  B,  Nov. 

12.  1987. 

G-6591-003.  D.  Nov. 
12.  1987. 


Applicant 


G-1 1024-002. 

12,  1987. 
C188-116-000 

629),  B.  Nov. 

1987. 
C188-111-000 

328).  B.  Nov. 

1987. 
C188-106-000 

262).  B,  Nov. 

1987. 
C188-105-000 

69).  B,  Nov. 


D,  Nov. 

(C17&- 
13. 

(C173- 
12. 

(C179- 
10. 

(C177- 
10.  1987. 


CI  78-1 39-001,  D.  Nov. 

12.  1987. 
C188-1 10-000  (C164- 

991).  B.  Nov.  12, 

1987. 
C165-828-000,  D.  Nov. 

10,  1987. 

C188-121-000  (G- 

11230),  B,  Nov.  16. 

1987. 
CI  88-11 2-000  (G- 

3894).  B.  Nov.  12, 

1987. 
CI  63-81 9-002.  D.  Nov. 

16.  1987. 

G-13299-006,  D,  Nov. 
16,  1987. 

C188-1 18-000  (CI 68- 
951-001),  B,  Nov.  13. 
1987. 


DaNon  H.  Cobb,  P.O.  Box  50670,  Mid- 
land, Texas  79710. 


J.C.     WilliarTKon,     One     First     Ofy 

Center— Suite  890,  Midland.  Texas 

79701. 
PtiUNps   66   Natural   Gas   Company, 

990-G  Plaza  Office  Bkjg.,  Bartles- 

viJIe.  Okla.  74004. 

Sun  Exploration  &  Production  Co., 
P.O.  Box  2880,  Dallas,  Texas 
75221-2880. 

do 


..do.. 


..do.. 


Pauley  Petroleuni,  Inc.,  822  Building 
of  the  Souttiwest,  Midland,  Texas 
79701. 

.do 


-do- 


Frank  W.  Cass,  2727  Routh,  Dallas, 
Texas  75201. 

Conoco  Inc.,  P.O.  Box  2197.  Houston, 
Texas  77252. 


..do.. 
..do.. 


Purctiaser  and  location 


Odeco  Oil  &  Gas  Company,  P.O.  Box 
61780,  New  Orleans,  La.  70161. 

Tenneco  Exploration,  Ltd.,  P.O.  Box 
2511,  Houston,  Texas  77001. 

do > _ 


Tenneco    Od    Company,    P.O.    Box 

251 1,  Houston,  Texas  77001. 
do 


..do.. 


BHP  Petroleum  Company  Inc.,  5847 

San  Felipe— Suite  3600,  Houston, 

Texas  77057. 
ARCO  OH  and  Gas  Company,  Division 

of  Atlantic  Richfield  Company,  P.O. 

Box  2819.  Dallas,  Texas  75221. 
do 


..do.. 


Petro-Lewjs  Corporation  (Operator), 
P.O.  Box  60004,  New  Orleans,  La. 
70160. 


El  Paso  Natural  Gas  Company,  Supe- 
rior Federal  No.  3  WeB,  Sec.  4- 
T20S-R29E,  Eddy  County,  New 
Mexico. 

do 


Price  per  Mcf 


Pressure 
Base 


Northern  Natural  Gas  Co*npany,  Divi- 
sion of  Enron  Corp..  Andrews  Gaso- 
line Plant  located  in  Andrews 
County,  Texas. 

Perryton  Field,  Ochiltree  County, 
Texas. 

El  Paso  Natural  Gas  Company, 
Rhodes  Field,  Lea  County,  New 
Mexico. 

Jaimat  Field,  Lea  County,  New  Mexico.. 

LangKe  Mattix  Field,  Lea  County,  New 

Mexico. 
Sec.    12-T25S-fl31E.   Eddy  County. 

New  Mexico. 

Sec.  35-T24S-R31E.  Eddy  County, 
New  Mexico. 

Sec.  18-T25S-R32E,  Lea  County, 
New  Mexico. 

Spraberry  Trend  Area,  Calvin  Dean 
Field,  Midland,  Upton,  Glasscock 
and  Reagan  Counties,  Texas. 

Tenriessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc..  Rincon 
FieM.  Starr  County,  Texas. 

East  Cameron  and  West  Cameron 
Areas,  Offshore  Louisiana. 

West  Cameron  Area,  Offshore  Louisi- 
ana. 

Tennessee  Gas  Pipeline  Company,  a 
Division  of  Termeco  Inc.,  Ship  Shoal 
Block  94,  Offshore  Louisiana. 

Eugene  Island  Bhxk  348,  Offshore 
Louisiana. 

ANR  Pipeline  Company,  Eugene 
Island  Block  208.  Offshore  Louisi- 
ana. 

Putnam  Field,  Dewey  County,  Oklaho- 
ma. 

WtHiams  Natural  Gas  Company, 
Sharon  N.W.  FieW,  Bart>er  County, 
Kansas. 

Panhandle  Eastern  Pipe  Line  Compa- 
ny. Oakdale  FiekJ,  Woods  County, 
Oklahoma. 

United  Gas  Pipe  Line  Company,  E. 
McFaddin  Field,  Victoria  County, 
Texas. 

Triple  "A"  Field,  San  Patricio  (Dounty, 
Texas. 

Williams  Natural  Gas  Company, 
Northwest  Lovedale  Field,  Harper 
County,  Oklahoma. 

ANR  Pipeline  Company,  Laverne 
Field,  Beaver  and  Harper  Counties, 
Oklahoma. 

Pacific  Lighting  Service  &  Supply 
Company,  Carpenterid  Blocks  51 
arKl  52  Fields,  Offshore  California. 


(') 

(') 

(*) 

{») 

(*) 


(*) 

(•) 

{■•). 

(•) 

(•) 

("•) 


(•*)■■ 
(")■■ 


(««)., 
(")• 
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Docket  No.  and  date 
filed 


CI  88-1 22-000  (C160- 
22),  B.  Nov.  16,  1987. 

CI  88-1 23-000,  B,  Nov. 
16,  1987. 


Applicant 


Union  Oil  Company  of  California,  P.O. 

Box    7600,    Los    Angeles,    Calif. 

90051. 
Black  GoW  Production  Co..  Rt.  1.  Box 

96-C,  Tickfaw,  La.  70466. 


Purchaser  and  location 


Cotorado  Interstate  Gas  Company, 
Laverne  Field,  Harper  County,  Okla- 
homa. 

Southern  Natural  Gas  Company,  Ma- 
nilla Village  Field,  Jefferson  Parish. 
Louisiana. 


Price  per  Mcf 


Pressure 
Base 


Footnotes 
offiJiifC'Vl^S^^'liir^'^^'.Jir'"®**:'®'""'  abandonment  with  pregranted  abandonment.  On  or  before  January  1,  1986  and  continuing  to  the 

•^opSiTSd  jS'^tS^te'lSt^nir^^^^^  ^^"^""^  ^'^"' '"  ^p*°"  '^""'^'  "^^"^^  ^"'^  ^p'^'^'^y  ^'^"'  *"  ^'^'^"'^  ^""^-  ■^"^^■ 

*  Sun  assigned  its  interest  effective  1-1-84.  in  Property  No.  527309,  Unglie  "B"  to  Summit  Enerqy  Inc 
John  HAiS'Sr^aS^  ^^^^^  ^"^"^'  *"  ^'"^"^  ^°-  "'^^^'  °-  '^'"^'  *°  °°^^  "^'""*"-  ''^'"^^  ^  Davidson,  Michael  L.  Klein  and 
and  J^"h*^H^x  ajSlton"^*'"'®  ^'^~^' '"  ^'°^'^  ^°  ^'*^^®^'  ^^"^  ^^  *  ^^' '°  ^^'^  "^''"'^"'  ■'^'^^^  ^  Davidson,  Michael  L.  Kle.n 

com^I^LSffaNiiS!*'r't!®J!!®"JniT'"®  !?  P'2?"*^?  Sas  into  El  Paso's  line  at  the  existing  pressure.  Neither  Pauley  or  El  Paso  wish  to  install 
compression  faalrties.  Gas  may  still  be  producable,  but  at  this  time  and  for  the  past  several  years  Pauley  has  sold  no  aas  to  El  Paso  The 
remaining  life  of  the  well  is  questionable  due  to  production  and  pressure  problems  ^ 

its  facilifes  fSS"tl£*vrelL"'*  ^°'  ®^  ^^^  temporarily  abandoned  February  1976.  El  Paso  has  removed  its  measurement  facilities  and  disconnected 

disco^T2^2'tefaS^tim'ih«  wer'  "'"^^^  ^"^  '""^'""^  ''''"^°"^  -"^'^  '^^^-  ^'  ^^^  *^^^  '^^"^  "^  measurement  fadht.es  and 
J°  The  available  supply  of  natural  gas  has  been  depleted  to  levels  no  longer  waranting  continued  service. 
■  •  Conoco  Land  Lease  No.  24679  expired  10-24-87 

from'tti?^^ri"So^^'^^®lnM'^7Qo^9^^^^  Company  effective  6-1-87,  operating  rights  in  and  to  the  N/2  of  East  Cameron  Block  49 
'^Kr  Snd  "  ^        '  P     representing  the  stratigraphic  equivalent  of  100  feet  below  the  base  of  the 

SchJdute^o^o"*^  °^^  ^^^  covering  West  Cameron  Block  36  terminated  6-27-85.  Conoco  has  no  remaining  acreage  subject  to  Rate 

"  R[,°i"^i,'!?m^^^o,fI'iV^i';?^o/".'^  K®  «*^  ®'*?i®^  under  its  own  terms  and  reverted  to  the  Minerals  Management  Service  on  7-7-86. 
Compl?y  '^S""'®"*  '^^  11-10-86,  to  be  effective  10-31-86,  Tenneco  Exploration,  Ltd.  assigned  all  rights,  title  and  interest  to  Tenneco  Oil 

'•  Tenneco  Oil  Company  assigned  certain  acreage  to  Unit  Corporation,  effective  1-1-87 
Tenneco  Oi  Company  assigned  acreage  to  Qtation  Investment  Umited  Partnership  10-22-87.  to  be  effective  8-1-87 
effectiveT2"^5  S*S?7r;d^1-1"S.'7^toS     '°  ^^^'^  Petroleum,  Inc..  Donald  C.  Slawson  and  Star  Production!  Inc..  11-14-85.  to  be 
6-1-87^to'pennTO«  OmST''*"^  '"*^'  ^*  ^^"®**  *"  °'  '^^  right,  title  and  interest  in  all  acreage  covered  under  Rate  Schedule  No.  16.  effective 
Timothy^plSoskey  ^^^^  ^~'^~^^'  ^"^  assigned  all  its  interest  in  all  acreage  under  contract  dated  9-21-50,  and  Rate  Schedule  No.  48  to 

II  gy  Assignment  effective  1-1-87,  ARCO  assigned  certain  properties  to  Hondo  Oil  and  Gas  Company. 

2  3  fXnT'®™??®"*  dated  8-20-87  ANR  Pipeline  Company  released  6  non-connected  wells  from  contract  dedication. 

24  II-      ^^^'"S  '"terest  soW  to  Santa  Fe  Energy  Company,  effective  3-1-87. 

"The°coSacfe)Sred  7-^53°"''^  assigned  effective  9-1-87.  a  certain  lease  under  Docket  No.  CI60-22  to  Vance  Production  Company. 

F-Partal  ^^esston""'^  Service;  B— Abandonment;  C— Amendment  to  add  acreage;  D-Amendment  to  delete  acreage;  E-Total  Succession; 


[FR  Doc.  87-27459  Filed  11-27-87;  8:45  am] 

BILUNG  CODE  6717-01-M 


(Project  Nos.  9056-002,  et  aL] 

Cogeneration  and  Electric,  Inc^  et  al; 
Surrender  of  Preliminary  Permits 

November  24. 1987. 

Take  notice  that  the  following 
preliminary  permits  have  been 
surrendered  effective  as  described  in 
Standard  Paragraph  I  at  the  end  of  this 
notice. 

1.  Cogeneration  and  Electric,  Inc. 

IProject  No.  9056-002] 

Take  notice  that  Cogeneration  and 
Electric  Inc.,  permittee  for  the  proposed 
White  River  Project,  has  requested  that 
its  preliminary  permit  be  terminated. 
The  permit  was  issued  on  September  30, 


1985,  and  would  have  expired  on  August 
31, 1988.  The  project  would  have  been 
located  on  the  White  River  in  Mount 
Hood  National  Forest,  in  Wasco  County, 
Oregon.  The  permittee  cites  that  the 
proposed  project  is  not  economically 
feasible  as  the  basis  for  the  surrender 
request. 

The  permittee  filed  the  request  on 
October  20, 1987, 

2.  Cogeneration  and  Electric,  Inc 

IProject  No.  9057-002] 

Take  notice  that  Cogeneration  and 
Electric.  Inc.,  permittee  for  the  proposed 
Middle  Fork  Willamette  River  Project, 
has  requested  that  its  preliminary  permit 
be  terminated.  The  permit  was  issued  on 
October  3, 1985,  and  would  have  expired 
on  September  30. 1988.  The  project 
would  have  been  located  on  the  Middle 
Fork  Willamette  River  near  the  town  of 


Oakridge.  in  Lane  County,  Oregon.  The 
permittee  cites  that  the  proposed  project 
is  not  economically  feasible  as  the  basis 
for  the  surrender  request. 

The  permittee  filed  the  request  on 
October  20. 1987. 

3.  Cogeneration  and  Electric.  Inc 

(Project  No.  9058-002] 

Take  notice  that  Cogeneration  and 
Electric.  Inc..  permittee  for  the  proposed 
Green  Point  Hydroelectric  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
September  30. 1985.  and  would  have 
expired  on  August  31. 1988.  The  project 
would  have  been  located  on  Green  Point 
Creek  in  Mount  Hood  National  Forest,  in 
Hood  River  County,  Oregon.  The 
permittee  cites  that  the  proposed  project 
is  not  economically  feasible  as  the  basis 
for  the  surrender  request. 
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The  permittee  filed  the  request  on 
October  20, 1987. 

4.  Cogeneration  and  Electric,  Inc. 

IProject  No.  9059-001)  j 

Take  notice  that  Cogeneration  and 
Electric,  Ina,  permittee  for  the  proposed 
Wiley  Creek  Hydroelectric  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
September  25. 1985.  and  would  have 
expired  on  August  31, 1968.  The  project 
would  have  been  located  on  Wiley 
Creek  near  the  town  of  Foster,  in  Linn 
County,  Oregon.  The  permittee  cites  that 
the  proposed  project  is  not  economically 
feasible  as  the  basis  for  the  surrender 
request. 

The  permittee  filed  the  request  on 
October  20, 1987. 

5.  Cogeneration  and  Electric,  Inc. 

IProject  No.  9060-001] 

Take  notice  that  Cogeneration  and 
Electric,  Inc..  permittee  for  the  proposed 
North  Boulder  Creek  Hydroelectric 
Project,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
permit  was  issued  on  August  29, 1985, 
and  would  have  expired  on  July  31, 1988. 
The  project  would  have  been  located  on 
North  Boulder  Creek  near  the  town  of 
Sandy,  in  Clackamas  County,  Oregon. 
The  permittee  cites  that  the  proposed 
project  is  not  economically  feasible  as 
the  basis  for  the  surrender  request 

The  permittee  filed  the  request  on 
October  20, 1987, 

6.  Cogeneration  and  Electric  Inc. 

(Project  No.  9061-002) 

Take  notice  that  Cogeneration  and 
Electric,  Inc.,  permittee  for  the  proposed 
Hills  Creek  Hydroelectric  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
September  30. 1965.  and  would  have 
expired  on  August  31. 1988.  The  project 
would  have  been  located  on  Hills  Creek 
near  the  town  of  Oakridge,  in  Lane 
County.  Oregon.  The  permittee  cites  that 
the  proposed  project  is  not  economically 
feasible  as  the  basis  for  the  surrender 
request. 

The  permittee  filed  the  request  on 
October  20, 1987. 

7.  Cogeneration  and  Electric  Inc 

IProject  No.  9062-001)  I 

Take  notice  that  Cogeneration  and 
Electric.  Inc  permittee  for  the  proposed 
Lake  Branch  Hydroelectric  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
August  27, 1985,  and  would  have  expired 
on  July  31. 1988.  The  project  would  have 
been  located  on  the  Lake  Branch  of  the 
Hood  River  near  the  town  of  Dee,  in 


Hood  River  County.  Oregon.  The 
permittee  cites  that  the  proposed  project 
is  not  economically  feasible  as  the  basis 
for  the  surrender  request. 

The  permittee  filed  the  request  on 
October  20, 1987. 

Standard  Paragraph 

I.  The  preliminary  permit  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Lob  D.  Caahell, 
Acting  Secretary. 

IFR  Doc.  87-27460  Filed  11-27-87;  8:45  am] 
nUMO  CODE  sriT-oi-ii 

[Docket  No.  QF81-18-001] 

Trenton  District  Energy  Co.; 
Application  for  Commission 
Recertlflcation  of  Qualifying  Status  of 
a  Cogeneration  Facility 

November  29, 1987. 

Take  notice  that  on  November  17, 
1987.  Trenton  District  Energy  Company, 
c/o  Trigen  Energy  Corporation,  333  Park 
Avenue  South,  New  York,  New  York 
10010  (Attn:  Eugene  E.  Murphy,  Esq., 
Secretary),  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  recertification  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's  rules. 

The  Facility  located  in  Trenton.  New 
Jersey,  is  a  12  megawatt  topping-cycle 
cogeneration  facility.  The  original 
application  for  certification  as  a 
qualifying  cogeneration  facility  was 
filed  by  Cogeneration  Development 
Corporation  on  March  2, 1981  in  Docket 
No.  QF81-18-O00.  The  Commission 
issued  an  order  granting  the  application 
for  certification  on  June  1, 1981.  Trenton 
District  Energy  Company  (TDEC)  has 
filed  this  application  in  order  to  reflect  a 
change  in  the  ownership  of  the  facility. . 
Trigen  Energy  Corporation  (Trigen)  will 
acquire  a  general  partnership  interest  in 
TDEC  through  Trigen's  wholly-owned 
subsidiary,  Trenton  Energy  Corporation 
(TEC),  which  will  be  allocated  more 
than  50%  of  TDEC's  profits,  losses,  gains 
or  losses  on  sale  and  tax  attributes.  The 
owners  of  Trigen  include  subsidiaries  of 
a  French  corporation  which  does  own 
interests  in  electric  generation  facilities 
outside  the  United  States.  However, 
neither  the  subsidiaries  nor  the  parent 
corporation  are  directly  or  indirectly. 


engaged  in  the  generation  or  sale  of 
electric  energy  in  the  United  States 
except  solely  from  gualifying  facilities. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  grant  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  in  accordance  with  §{  385.209 
and  385.214  of  this  chapter.  All  such 
petitions  or  protests  must  be  filed  within 
15  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cathell. 
Acting  Secretary. 
(DR  Doc.  87-27461  Filed  11-27-87;  8:45  am] 

BtUJNO  CODE  S717-01-M 


(Dodcet  Nos.  0188-10-000  and  0188-11- 
0001 

Hna  OU  A  Cttemical  Ca;  Applications 
for  Permanent  Abandonment  and 
Btani(et  Umited-Term  Certificate  With 
Pregranted  Abandonment 

November  24. 1987. 

Take  notice  that  on  October  7, 1987. 
as  supplemented  on  November  17. 1987, 
Fina  Oil  &  Chemical  Company  (Fina). 
8350  N.  Central  Expressway.  Suite  1866, 
Dallas,  Texas  75206,  filed  applications 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  and  18  C.F.R.  157.23 
and  157.30  of  the  Commission's 
Regulations  thereunder  for:  (1) 
Permanent  abandonment  in  Docket  No. 
CI88-1 1-000  of  the  sale  of  gas  to 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  firom  Vermilion 
Block  16  Field,  Offshore  Louisiana 
pursuant  to  respective  gas  purchase 
contracts  dated  July  30, 1960.  and  March 
28, 1968,  on  file  with  the  Commission  as 
Fina  Oil  &  Chemical  Company  FERC 
Gas  Rate  Schedule  Nos.  125  and  126  and 
(2)  a  blanket  one-year  limited-term 
certificate  with  pregranted 
abandonment  in  Docket  No.  CI88-10-000 
authorizing  the  sale  for  resale  in 
interstate  commerce  of  the  released  gas 
together  with  waiver  of  Part  154  of  the 
Commission's  Regulations  requiring  the 
establishment  of  rate  schedules, 
including  §154.94  (h)  and  (k).  all  as  more 
fully  set  forth  in  the  applications  which 


are  on  file  with  the  Commission  and 
open  to  public  inspection. 

Fina  states  in  support  of  its 
application  that  as  a  producer  and  seller 
of  natural  gas,  it  acquired  effective  as  of 
October  1, 1986.  from  TXP  Operating 
Company  its  working  interest  in  State 
Lease  Nos.  3624,  3762.  3842.  and  3763, 
OfTshore  Louisiana.  As  a  result  of  this 
purchase.  Fina  is  now  the  operator  of 
the  Block  16  Field  properties.  Gas 
produced  from  the  Block  16  Field  has 
previously  been  sold  to  Transco  under 
the  above-described  gas  purchase 
contracts.  The  contracts  do  not  contain 
market-responsive  price  or  quantity 
terms.  Because  Transco  has  severely 
curtailed  purchases  from  Vermilion 
Block  16  Field  under  the  contracts. 
Transco  has  accrued  significant  take-or- 
pay  liability  under  these  contracts 
during  the  last  few  years.  As  a  result,  in 
connection  with  its  purchase  of  the 
Block  16  Field  properties.  Fina  and 
Transco  negotiated  an  amendment  to 
the  contracts.  The  amendment  reduces 
the  price  payable  under  the  contracts, 
and  incorporates  flexible,  market- 
responsive  quantity  and  price 
provisions.  In  exchange  for  these 
concessions,  the  amendment  gives  Fina 
rights  to  continue  to  sell  the  gas  to 
Transco  under  the  amendment's  market 
responsive  terms,  or  to  request 
temporary  or  permanent  release  of  the 
gas  from  the  contracts,  as  amended,  in 
order  to  sell  to  other  producers. 
Pursuant  to  the  amendment.  Transco 
agrees  to  support  Fina's  application  to 
abandon  service  under  the  contracts  in 
order  to  effectuate  these  release  rights. 
Fina  seeks  to  develop  other  markets  for 
this  gas  in  addition  to  Transco.  because 
Transco's  past  and  current  purchases  of 
gas  under  the  contracts  have  been,  and 
will  for  the  foreseeable  future  continue 
to  remain,  at  levels  significantly  less 
than  the  deliverability  of  the  wells. 
Deliverability  is  approximately  1.570 
Mcf/day.  The  gas  is  NGPA  section  104 
recompletion/replacement  contract  gas 
(24%)  and  104  flowing  gas  (76%). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
December  10, 1987,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  a 


proceeding  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Fina  to  appear  or  to  be 
represented  at  the  hearing. 
Loia  0.  Cashell. 
Acting  Secretary. 

(FR  Doc.  87-27462  Filed  11-27-87;  R-45  am) 
BiLUNO  CODE  irir-oi-M 

[Oodcet  Nos.  ER88-94-000.  et  sLl 

Electric  Rate  and  Corporate 
Regulation  Filings;  Aricansas  Power  A 
Ught  Co.,  et  al. 

November  18, 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arkansas  Power  A  Light  Co. 

[Docket  No.  ER88-94-000) 

Take  notice  that  on  November  10, 
1987,  Arkansas  Power  &  Light  Company 
(AP&L)  tendered  for  filing  revised  Rate 
Formulas  and  Contract  Revisions 
applicable  to  certain  of  its  wholesale 
customers.  The  proposed  Rate  Formulas 
would  increase  revenues  from  the 
customers  by  $5,675,405  based  on  billing 
determinants  for  the  12-month  period 
ended  December  31, 1986.  The  revised 
rate  formulas  and  contract  revisions  are 
proposed  to  take  effect  on  January  9. 
1988. 

AP&L  states  that  the  proposed  Rate 
Formulas  are  required  to  provide  the 
Company  a  compensatory  rate  of  return 
on  its  service  to  the  affected 
jurisdictional  customers. 

Copies  of  the  proposed  Rate  Formulas 
and  contract  revisions  and  statements 
comparing  the  sales  and  revenues 
therefrom  were  served  on  AP&L's 
jurisdictional  customers  affected  by  the 
filing.  Copies  were  also  served  on  the 
Arkansas  Public  Service  Commission, 
the  Louisiana  Public  Service 
Commission,  the  Missouri  Public  Service 
Commission  and  the  Tennessee  Public 
Service  Commission. 

Comment  date:  December  3, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Boston  Edison  Co. 

[Docket  No.  ER84-705-008) 

Take  notice  that  on  November  10, 
1987,  Boston  Edison  Company  (Edison) 
tendered  for  filing  pursuant  to 
Commission  Order  on  Remand  in 
Docket  No.  ER84-705-005  issued 
September  26, 1987,  refunds  to  the 
Towns  of  Concord,  Wellesley  and 
Norwood  to  reflect  the  difference 
between  revenues  billed  under  the  Rate 


S-8.  Step  B  rate  and  the  Rate  S-8.  Step 
A  for  the  appropriate  periods.  The 
refunds  sent  to  the  Towns  on  October 
26, 1987  cover  the  period  April  28. 1985 
through  June  30, 1985  for  Concord  and 
Wellesley  and  April  28, 1985  through 
October  31, 1985  for  Norwood. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  December  3, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

3.  Idaho  Power  Co. 

[Docket  No.  ER88-93-000) 

Take  notice  that  on  November  10. 
1987,  Idaho  Power  Company  tendered 
for  filing  in  compliance  with  the  Federal 
Energy  Regulation  Commission's  Order 
of  October  7, 1978,  a  summary  of  sales 
made  under  the  Company's  1st  Revised 
FERC  Electric  Tariff,  Volume  No.  1 
(Supersedes  Original  Volume  No.  1) 
during  September  1987,  along  with  cost 
justification  for  the  rate  charged.  This 
filing  includes  the  following 
supplements: 

Pacific  Power  &  Light  Co..  Suppiement  No.  23 
Utah  Power  &  Light  Co..  Supplement  No.  70 
Montana  Power  Co.,  Supplement  No.  55 
Washington  Water  Power  Co..  Supplement 

No.  53 
Sierra  Pacific  Power  Co..  Supplement  No.  68 
Puget  Sound  Power  &  Light  Co..  Supplement 

No.  32 
Portland  General  Electric  Co..  Supplement 

No.  57 

Comment  date:  December  3, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Oklahoma  Gas  and  Electric  Co. 

[Docket  No.  ER88-88-000) 

Take  notice  that  on  November  9, 1987, 
Oklahoma  Gas  and  Electric  Company 
(OG&E).  an  Oklahoma  Corporation  with 
its  principal  office  at  321  N.  Harvey.  P.O. 
Box  321,  Oklahoma  City,  Oklahoma, 
73101,  tendered  for  filing  a 
Memorandum  of  Understanding  dated 
October  22, 1987,  between  OG&E  and 
Oklahoma  Muncipal  Power  Authority 
(OMPA). 

The  Memorandum  provides  a  three 
month  period  to  modify  operating 
procedures  to  allow  OMPA  to  more 
nearly  match  its  resources  with  its  load 
and  replaces  an  earlier  Memorandum  of 
Understanding.  OG&E  and  OMPA 
request  a  waiver  of  notice  requirements 
to  allow  an  effective  date  of  October  1, 
1987. 

Copies  of  this  filing  have  been  served 
on  OMPA.  Oklahoma  Corporation 
Commission  and  Arkansas  Public 
Ser\'ice  Commission. 
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Comment  date:  December  3. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ohio  Power  Co. 

(Docket  No.  ER88-97-0001 

Take  notice  that  on  November  13, 
1987,  Ohio  Power  Company  (OPCo) 
tendered  for  filing  proposed  changes  in 
its  electric  resale  rate  schedules 
applicable  to  the  wholesale  municipal 
customers  to  reflect  the  decrease  in  the 
Federal  corporate  income  tax  rate 
pursuant  to  the  Tax  Reform  Act  of  1986. 
The  proposed  changes  in  resale  rates 
will  decrease  annual  revenues  from  the 
wholesale  municipal  customers  by 
$891,357  based  on  the  twelve-month 
period  ending  June  30, 1987.  The 
proposed  changes  involve  decreased 
demand  charges.  This  rate  decrease 
filing  is  being  made  pursuant  to  the 
abbreviated  filing  requirements  set  forth 
in  35.27  of  the  Commission's  Rules  and 
Regulations. 

OPCo  requests  that  this  rate  change 
be  made  effective  as  of  July  1, 1987. 

Copies  of  the  filing  were  served  upon 
the  wholesale  municipal  customers  and 
the  Public  Utilities  Commission  of  Ohio. 

Comment  date:  December  3, 1987,  in 
accordance  with  Standard  Para^aph  E 
at  the  end  of  this  notice. 

6.  Ohio  Power  Co. 

[Docket  No.  ER88-98-000| 

Take  notice  thaLon  Novembei'13. 
1987,  Ohio  Power  Company  (OPCo) 
tendered  for  filing  proposed  changes  in 
its  electric  resale  rale  schedules 
applicable  to  Wheeling  Power  Company 
to  reflect  the  decrease  in  the  Federal 
corporate  income  tax  rate  pursuant  to 
the  Tax  Reform  Act  of  1986.  The 
proposed  change  in  resale  rates  will 
decrease  annual  revenues  from 
Wheeling  Power  Company  by  $3,322,119 
based  on  the  twelve-month  period 
ending  June  30, 1987.  The  proposed 
changes  involve  decrease  demand 
charges.  This  rate  decrease  filing  is 
being  made  pursuant  to  the  abbreviated 
filing  requirements  set  forth  in  ^  35.27  of 
the  Commission's  Rules  and 
Regulations. 

OPCo  requests  that  this  rate  change 
be  made  effective  as  of  July  1, 1987. 

Copies  of  the  filing  were  served  upon 
Wheeling  Power  Company  and  the 
Public  Service  Commission  of  West 
Virginia. 

Comment  date:  December  3, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Portland  General  Electric  Co. 

IDockel  No.  ER88-9(M»0| 

Take  notice  that  on  November  10. 
1987,  Portland  General  Electric 
Company  (PGE)  tendered  for  filing  a 
Notice  of  Cancellation  of  Rate  Schedule 
FERC  No.  52.  PGE  states  that  this  Rate 
Schedule  has  expired  by  its  own  terms. 

PGE  requests  an  effective  date  of 
September  30, 1987. 

Copies  of  the  filing  have  been  served 
upon  the  City  of  Santa  Clara  and  the 
Oregon  Public  Utility  Commission. 

Comment  date:  December  3, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Portland  General  Electric  Co. 

[Docket  No.  ER88-91-<X)0| 

Take  notice  that  on  November  10. 
1987,  Portland  General  Electric 
Company  (PGE)  tendered  for  filing  a 
Notice  of  Cancellation  of  Rate  Schedule 
FERC  No.  59.  PGE  states  that  this  Rate 
Schedule  has  expired  by  its  own  terms. 

PGE  requests  an  effective  date  of 
September  25. 1987. 

Copies  of  the  filing  have  been  served 
upon  Southern  California  Edison 
Company  and  Oregon  Public  Utility 
Commission. 

Comment  date:  December  3, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Portland  General  Electric  Co. 

I  Docket  No.  ER88-92-000| 

Take  notice  that  on  November  10. 
1987.  Portland  General  Electrric 
Company  (PGE)  tendered  for  filing  a 
new  Service  Agreement  with  the  City  of 
Anaheim  made  under  the  Company's 
second  revised  Electric  Service  Tariff. 
Volume  No.  1. 

PGE  requests  an  effective  date  of 
February  20, 1987  and.  therefore, 
requests  a  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  were  served  upon 
parties  having  Service  Agreements  with 
PGE,  parties  to  the  Intercompany  Pool 
Agreement  (Revised],  and  the 
intervenors  in  Docket  No.  ER77-131.  and 
the  Oregon  Public  Utility  Commission. 

Comment  date:  December  3. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Co.  of  Indiana.  Inc. 

[Docket  No.  ER88-99-000! 

Take  notice  that  on  November  13. 
1987,  Public  Service  Company  of 
Indiana,  Inc.  (PSI)  tendered  for  filing 
proposed  changes  in  its  Rate  Schedule 
FERC  No.  233,  Power  Coordination 
Agreement  with  Wabash  Valley  Power 
Association,  Inc.  pertaining  to  Service 
Schedule  B — Reserve  Capacity  and 


Back-up  Energy  and  Service  Schedule 
C— Firm  Capacity  and  Energy  to  become 
effective  July  1. 1987.  The  proposed 
changes  would  decrease  revenues  from 
jurisdictional  sales  and  service  by 
$1,192,745  based  on  the  12  month  period 
ending  June  30, 1987. 

This  voluntary  filing  is  in  compliance 
with  the  abbreviated  rate  filing 
procedure  as  adopted  by  the 
Commission  in  its  Order  No.  475.  issued 
June  26. 1987.  The  adjustment  to  rates 
resulting  from  this  order  reflects  the 
reduction  in  the  Federal  corporate 
income  tax  rate  from  46%  to  34%. 
effective  July  1. 1987,  pursuant  to  the 
Tax  Reform  Act  of  1986. 

Copies  of  the  filing  were  served  upon 
the  Indiana  Utility  Regulatory 
Commission  and  the  Wabash  Valley 
Power  Association.  Inc. 

Comment  date:  December  3. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southern  California  Edison  Co. 

[Docket  No.  ERa&-g6-000] 

Take  notice  that  on  November  12. 
1987,  Southern  California  Edison 
Company  (Edison)  tendered  for  filing  a 
change  of  rate  for  maintenance  service 
under  the  provision  of  Edison's 
agreement  with  the  Arizona  Electric 
Power  Cooperative,  Inc.  (AEPCO)  Rate 
Schedule  FERC  No.  132.  Edison  requests 
that  the  new  rates  for  this  service  be 
made  effective  January  1,  of  the  years 
1982. 1983, 1984. 1985. 1986. 1987,  and 
1988. 

Edison  states  that  the  filing  is  in 
accordance  with  the  terms  of  the 
agreement,  which  state  that  the  rate  for 
this  service  will  be  redetermined  prior  to 
January  1  of  each  year  based  on  changes 
in  the  average  hourly  wage  rate  for  the 
classification  of  personnel  performing 
such  maintenance. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  December  3. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Utah  Power  &  Light  Co. 

(Docket  No.  ER8S-95-00OJ 

Take  notice  that  on  November  12. 
1987.  Utah  Power  &  Light  Company 
(UP&L)  tendered  for  filing  a  Power  Sales 
Agreement  and  Transmission  Facilities 
Agreement  between  Nevada  Power 
Company  (Nevada)  and  UP&L  The 
Agreements  provide  for  (1)  the  purchase 
by  Nevada  of  baseload  capacity  and  (2) 
the  purchase  by  Nevada  of  peaking 
capacity  and  associated  energy. 


UP&L  requests  that  the  notice 
requirements  of  18  CFR  35.3  be  waived, 
as  provided  in  18  CFR  35.11.  and  that  the 
Agreements  be  accepted  for  fding  on  or 
before  January  1. 1988  in  order  to  allow 
the  parties  to  honor  the  terms  and 
conditions  of  the  Agreements. 

Copies  of  the  filing  were  served  upon 
Nevada  Power  Company.  Nevada  Public 
Service  Commission  and  Public  Service 
Commission  of  Utah. 

CommeaL  date:  December  3, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  fded  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriation  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

|FR  Doc.  87-27456  Filed  11-27-87:  8:45amJ 
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[Docket  Nos.  ES8S-12-000,  et  aL] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Utilicorp  United 
Incetal. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Utilicorp  United  Co. 

[Docket  No.  ES88-12-000| 
November  20. 1987. 

Take  notice  that  on  November  5. 1987. 
UtiliCorp  United  Inc.  (Applicant)  filed 
an  application  seeking  an  order  under 
section  204(a)  of  the  Federal  Power  Act 
authorizing  the  Applicant  to  issue 
evidences  of  indebtedness,  exclusive  of 
short-term  notes,  up  to  and  including 
$250,000,000  in  the  aggregate  at  any  one 
time  outstanding,  for  periods  of  time  not 
exceeding  twelvemonths  after  issuance. 

Comment  date:  December  4. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Iowa  Southern  Utilities  Co. 
[Docket  No.  ER86-10e-000| 
November  24, 1987. 

Take  notice  that  on  November  19. 
1987,  Iowa  Southern  Utilities  Company 
(Iowa  Southern)  tendered  for  filing  a 
Transmission  Agreement  (Agreement), 
dated  September  18, 1987,  between  Iowa 
Southern  and  the  Missouri  Joint 
Municipal  Electric  Utility  Commission 
(Municipal  Commission). 

The  Agreement  sets  forth  the  terms 
and  conditions  for  the  maximum 
amount  of  transmission  committed  by 
Iowa  Southern  to  be  available  to  the 
Municipal  Commission:  the  transmission 
service  charge  rate  to  be  paid  by  the 
Municipal  Commission  to  Iowa 
Southern;  the  transmission  loss 
compensation  to  Iowa  Southern;  that  the 
scheduling  path  that  will  be  specified 
and  separately  agreed  to  by  Iowa 
Southern  and  Iowa  Public  Service 
Company;  and  the  procedure  for 
scheduling  power. 

Iowa  Southern  requests  a  waiver  of 
the  Commission's  notice  requirement 
and  Iowa  Southern  requests  that  the 
filing  be  permitted  to  become  effective 
September  18. 1987. 

Comment  date:  December  8, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

3.  Iowa  Electric  Li^t  and  Power  Co. 

[Docket  No.  ES68-14-000] 
November  24, 1987. 

Take  notice  that  on  November  16. 
1987,  Iowa  Electric  Light  and  Power 
Company  (Applicant)  filed  an 
application  under  section  204(a)  of  the 
Federal  Power  Act.  for  authority  to  issue 
up  to  $100,000,000  of  First  Mortgage 
Bonds  via  negotiated  placement. 

Comment  date:  December  10. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Main  Power 

[Docket  No.  ER87-611-001) 
November  24, 1987. 

Take  notice  that  on  November  3. 1987. 
Central  Maine  Power  (CMP)  tendered 
for  filing  pursuant  to  Commission  letter 
dated  October  5. 1987.  a  compliance 
report  of  the  revised  tariff.  CMP  states 
that  the  only  change  from  the  current 
tariff  is  that  the  following  sentence  is 
added  to  the  fuel  clause  adjustment: 

In  the  event  that  a  short-term 
operating  reserve  purchase  is  made  by 
NEPOOL  and  an  assessable  share  is 
billed  to  CMP,  CMP  will  include  in  this 
clause  only  the  cost  of  fuel  associated 
with  such  purchase. 

Comment  dote:  December  8. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice-. 


5.  Cambridge  Electric  Light  Co. 

(Docket  No.  ER87-263-003| 
November  24, 1987. 

Take  notice  that  on  October  1, 1987. 
Cambridge  Electric  Light  Company 
(Cambridge)  tendered  for  filing  its 
compliance  refund  report  pursuant  to 
the  Commission's  order  issued 
September  15, 1987. 

Copies  of  the  tendered  filing  have 
been  served  by  Cambridge  upon  the 
Town  of  Belmont,  Massachusetts,  the 
Commission's  Staff  and  the 
Massachusetts  Department  of  the  Public 
Utihties. 

Comment  date:  December  8. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  87-27457  Filed  11-27-87:  8:45  am| 

MLUNG  COOC  e7t7-«1-M 


[Docket  No*.  CP6S-50-000.  et  aL] 

Natural  Gaa  Certificate  Filings;  Eastern 
Shore  Natural  Gas  Co.,  et  aL 

November  24. 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Eastern  Shore  Natural  Gas  Co. 

[Docket  No.  CP88-50-000) 

Take  notice  that  on  October  27, 1987. 
as  supplemented  November  9, 1987, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore),  P.O.  Box  615.  Dover 
Delaware  19903-0615,  filed  in  Docket 
No.  CP88-50-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  three  sales  taps 
for  the  Delaware  Division  of 


45494 


Federal  Register  /  Vol.  52.  No.  229  /  Monday.  November  30.  1987  /  Notices 


Chesapeake  Utilities  Corporation 
(Delaware  Division),  under  the 
authorization  issued  in  Docket  No. 
CP83-40-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Eastern  Shore  proposes  to  construct 
and  operate  three  sales  taps  for  the 
Delaware  Division.  It  is  indicated  that 
the  first  tap  will  be  located  on  Rule  13 
near  Harrington,  Kent  County, 
Delaware.  The  proposed  average 
quantity  of  gas  to  be  delivered  through 
this  tap  is  47  MMBtu  per  day  and  17,197 
MMBtu  per  year,  it  is  stated.  Eastern 
Shore  further  states  that  the  estimated 
peak  day  of  135  MMBtu  is  within 
Delaware  Division's  current  peak  day 
supply  of  contract  demand,  storage  and 
peak  shaving.  The  volumes  to  be 
delivered  would  be  within  the 
certificated  entitlements  of  Delaware 
Division,  it  is  noted.  It  is  alleged  that  the 
proposed  service  would  not  affect 
Delaware  Division's  load  requirements 
from  Eastern  Shore  on  a  design  day. 
Eastern  Shore  states  that  the  end  use  of 
the  gas  would  be  for  Delaware 
Division's  system  supply  and  would  be 
resold  to  industrial  customers. 

It  is  indicated  that  the  second  tap 
would  be  located  on  Route  13  in  Camden, 
Kent  County  Delaware.  Eastern  Shore 
notes  that  the  proposed  average 
quantity  of  gas  to  be  delivered  through 
this  sales  tap  is  737  MMBtu  per  day  and 
268,867  MMBtu  per  year.  It  is  asserted 
that  the  volumes  to  be  delivered  would 
be  within  the  certificated  entitlements  of 
Delaware  Division.  It  is  further  asserted 
that  the  end  use  of  the  gas  would  be  for 
Delaware  Division's  system  supply  and 
would  be  resold  to  industrial  and 
residential  customers.  ' 

Eastern  Shore  notes  that  the  third  tap 
would  be  located  in  Middletown,  New 
Castle  County,  Delaware.  The  proposed 
average  quantity  of  gas  to  be  delivered 
through  this  sales  tap  is  65  MMBtu  per 
day  and  16,299  MMBtu  per  year,  and 
estimated  peak  day  volume  is  248 
MMBtu  per  year,  it  is  stated.  Eastern 
Shore  asserts  that  the  deliveries  through 
this  tap  would  not  increase  the  total 
volume  of  gas  delivered  to  Delaware 
Division  but  would  simply  constitute  a 
shifting  of  volumes  from  one  sales  point 
to  another.  Eastern  Shore  further  asserts 
that  since  in  total  there  would  be  no 
volumetric  change,  the  volumes  j 
delivered  would  be  within  the    ' 
certificated  entitlements  of  Delaware 
Division  and  would  have  no  impact  on 
Delaware  Division's  load  requirements 
from  Eastern  Shore  on  a  design  day.  The 
end  use  of  the  gas  would  be  Delaware 


Division's  system  supply  and  would  be 
resold  to  an  industrial  customer,  it  is 
indicated. 

Eastern  Shore  states  that  the  new  tap 
in  Middletown.  Delaware,  is  located 
1,488  feet  south  of  railroad  mile  post  2 
and  the  existing  tap,  from  which  the 
volumes  are  being  redistributed,  is 
located  696  feel  north  of  the  new  tap.  It 
is  noted  that  the  existing  tap  presently 
delivers  approximately  23,805  MMBtu 
per  year  and  would  be  reduced  to  7,506 
MMBtu  per  year.  It  is  further  stated  that 
the  16.299  MMBtu  difference  is  the 
proposed  annual  average  volume  of  gas 
to  be  delivered  through  the  new  tap. 

Eastern  Shore  states  that  its  CD-I  rate 
schedule  would  apply  to  the  sales 
service  to  be  provided  through  the 
proposed  sales  taps.  It  is  alleged  that  the 
combined  annual  volumes  of  the 
proposed  sales  taps  is  less  than  4 
percent  of  Eastern  Shore's  annual 
deliveries  and  would  have  a  minimal 
impact  on  its  remaining  customers. 

Comment  date:  January  8, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northwest  Pipeline  Corp. 

[Docket  No.  CP88-78-O00J 

Take  notice  that  on  November  13. 
1987,  Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84108.  filed  at  Docket  No. 
CP88-78-000,  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
the  Federal  Energy  Regulatory 
Commission's  regulations  thereunder  for 
a  limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
interruptible  transportation  for  the 
account  of  Mobile  Oil  Corporation 
(Mobile),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  and  open 
to  public  inspection. 

Northwest  proposes  to  transport  up  to 
96,000  Mcf  per  day  of  natural  gas  for  the 
account  of  Mobile  pursuant  to  a 
transportation  agreement  dated  April  16, 
1987,  which  Northwest  indicates 
provides  for  transportation  service 
under  Rate  Schedule  T-2  of  Northwest's 
FERC  Gas  Tariff  Volume  T-A. 
Northwest  indicates  that  the  term  of  the 
transportation  agreement  would 
commence  with  the  effective  date  of 
regulatory  authorizations  and  continue 
for  ten  years. 

It  is  said  that  Mobile  owns  gas 
supplies  in  the  Big  Pawn  Area  located  in 
Wyoming  and  the  Piceance  Creek  Area 
located  in  Colorado  which  it  would 
cause  to  be  delivered  to  Northwest  at 
Northwest's  existing  Opan  Gasoline 
Plant  in  Lincoln  County.  Wyoming  and 
at  the  Piceance  receipt  point  in  Rio 
Blanco  County.  Colorado,  respectively. 


Northwest  proposes  to  allow  Mobil  the 
flexibility  to  tender  transportation  gas 
from  other  sources,  in  addition  to  those 
specially  described  in  the  application, 
which  are  located  behind  the  Piceance 
and  Big  Pawn  receipt  points. 

Northwest  proposes  to  transport  and 
deliver  gas  supplies  for  the  account  of 
Mobil  to  existing  interconnections  with 
Colorado  Interstate  Gas  Company  (CIT) 
at  the  Green  River  delivery  point  in 
Sweetwater  County.  Wyoming;  with  El 
Pace  Natural  Gas  Company  at  Ignacio  in 
LaPlata  County.  Colorado;  and  with 
Pacific  Gas  Transmission  Company  at 
the  Stanfield  delivery  point  near 
Stanfield.  Oregon. 

Northwest  states  that  Mobil  has 
arranged  downstream  transportation 
with  several  interstate  pipelines  and 
with  Southern  California  Gas  Company 
(Siecle).  a  local  distribution  company,  to 
complete  the  transportation  from 
Northwest's  delivery  points  to  Mobil's 
various  markets.  It  is  indicated  that 
Mobil's  markets  are:  Mobil's  enhanced 
oil  recovery  project.  Mobil's  Torrance 
Refinery,  and  Mobil's  Beaumont 
Refinery,  Southern  California  Edison 
Company,  SoCal,  Pacific  Gas  and 
Electric  Company,  Southwest  Gas 
Company,  Mission  Resources  Inc.. 
Minnegasco  Inc.  and  Consumers  Power 
Company. 

Northwest  indicates  that  the 
transportation  agreement  provides  for 
service  pursuant  to  Rate  Schedule  T-2  of 
Northwest's  FERC  Gas  Tariff.  Volume 
1-A.  It  is  indicated  that  Northwest's 
currently  effective  Rate  Schedule  T-2 
transportation  rate  is  5.46  cents  per 
million  Btu  for  each  100  mile  billing  unit, 
plus  a  Gas  Research  Institute  charge  of 
1.50  cents  per  million  Btu,  Annual 
Commission  Charge  adjustment  of  0.21 
cents  per  million  Btu  and  a  fuel 
reimbursement  charge  which  Northwest 
indicates  would  be  a  dollars-and-cents 
charge  unless  requested  by  Northwest 
in-kind.  Northwest  indicates  that  the 
transportation  fuel  rate  is  based  upon 
0.50  percenty  of  the  quantity  of  gas 
received  for  transportation. 

Comment  date:  December  15. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Panhandle  Eastern  Pipe  Line  Co. 

(Docket  No.  CP8&-73-000| 

Take  notice  that  on  November  12. 
1987,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle).  P.O.  Box  1642. 
Houston,  Texas.  77001.  filed  in  Docket 
No.  CP88-73-000  an  application 
pursusnt  to  section  7(b)  of  the  Natural 
Gas  Act  as  amended,  for  an  order 
permitting  and  approving  abandonment 
of  a  certificate  of  public  convenience 
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and  necessity  which  authorized  the 
interruptible  transportation  of  up  to  400 
Mcf  per  day  of  natural  gas  on  behalf  of 
Peoples  Natural  Gas  Company 
(Peoples),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  and  open  for  public 
inspection. 

Specifically.  Panhandle  requests 
approval  to  abandon  the  interruptible 
transportation  service  rendered  to 
Peoples  pursuant  to  Commission 
authorization  granted  to  Panhandle. 
April  14. 1984,  in  Docket  No.  CP84-339. 
It  is  explained  that  the  transportation 
agreement  between  Panhandle  and 
Peoples  dated  January  5. 1984,  expired 
under  its  own  terms  on  January  5, 1986, 
and  that  the  proposed  abandonment  of 
service  would  be  with  the  consent  of 
Peoples.  Panhandle  states  that  upon 
receiving  the  requested  abandonment 
authorization  it  would  cancel  Rate 
Schedule  No.  T-56  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  2  which 
reflects  the  expired  Panhandle/Peoples 
agreement. 

Comment  date:  December  15, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Conunission.  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214} 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 


convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
urmecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor. 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Acting  Secretary. 

(FR  Doc.  87-27458  Filed  11-27-87;  8:45  am) 
WLUNQ  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRU-3296-4] 

Proposed  Administrative  Penalty 
Assessment  and  Opportunity  To 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportunity  to  comment. 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  an  alleged  violations  of 
the  Clean  Water  Act.  EPA  is  also 
providing  notice  of  opportunity  to 
comment  on  the  proposed  assessment. 

Under  33  U.S.C.  1319(g),  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such,  orders 
after  the  commencement  of  either  a 
Class  I  or  Class  II  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessments  pursuant  to  33 
U.S.C.  1319(g)(4)(a). 

Class  I  proceedings  are  conducted 
under  EPA's  "Guidance  on  Class  I  Clean 
Water  Act  Administrative  Penalty 


Procedures".  The  procedures  through 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  I  order  or 
participate  in  a  Class  I  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  "Guidance  on  Class  I  Clean  Water 
Act  Administrative  Penalty  Procedures". 
The  deadline  for  submitting  public 
comment  on  a  proposed  Class  i  order  is 
thirty  days  after  issuance  of  public 
notice 

On  the  date  identified  below,  EPA 
commenced  the  following  Class  I 
proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  Cyprus  Sierrita 
Corporation,  Green  Valley.  Arizona:  EPA 
Docket  No.  IX-FY8&-11:  filed  on  November 
25. 1987,  with  Barbara  Dimanlig.  Acting 
Regional  Hearing  Clerk,  U.S.  EPA,  Region  9, 
215  Fremont  St.,  San  Francisco.  California 
94105.  (415)  974-0718:  proposed  penalty  up  to 
$25,000  for  discharging  without  a  permit  as 
detected  during  an  EPA  Region  9  inspection 
on  September  28, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Persons  wishing  to  receive  a  copy  of 
EPA's  Guidance  on  Class  I  Clean  Water 
Act  Administrative  Penalty  Procedures, 
review  the  complaint  or  other 
documents  filed  in  this  proceeding, 
comment  upon  a  proposed  assessment, 
or  otherwise  participate  in  the 
proceeding  should  contact  the  Regional 
Hearing  Clerk  identified  above.  Unless 
otherwise  noted,  the  administrative 
record  for  each  of  the  proceedings  is 
located  in  the  EPA  Regional  OHice 
identified  above,  and  the  file  will  be 
open  for  public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  respondent  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
public  disclosure  of  confidential 
information.  In  order  to  provide 
opportunity  for  public  comment.  EPA 
will  issue  no  final  order  assessing  a 
penalty  in  these  proceedings  prior  to 
December  31. 1987. 

Dated:  November  19, 1987. 
Harry  Seraydarian, 

Director.  Wafer  Management  Division. 
(FR  Doc.  87-27417  Filed  11-27-87:  8:45  am| 

BILUtNS  COOC  6560-S-M 


(OPP-002S0;  FRL-3297-1J 

FIFRA  Scientific  Advisory  Panel;  Open 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


BEST  COPY  AVAILABLE 
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SUMMANV:  There  will  be  a  l-cby  meeting 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodcnticide  Act  (FiFRA)  Scientific 
Advisory  Panel  (SAP)  to  review  a  set  of 
scientific  issues  being  considered  by  the 
Agency  in  connection  with  the  Special 
Review  of  Tributyltin  (TBT):  a  set  of 
scientific  is«ies  being  considered  by  the 
Agency  in  connection  with  the  peer 
review  classification  of:  Aciflurofen  as  a 
Class  B-2  oncogen:  Assure  as  a  Class  C 
oncogen:  Oxadixyl  as  a  Class  C 
oncogen:  Methidathion  as  a  Class  C 
oncogen:  Paraquat  as  a  Class  C    { 
oncogen;  Savey  as  a  Class  B-2/C> 
oncogen;  Terbutryn  as  a  Class  C 
oncogen;  Triadimenol  (Baytan)  as  a 
Class  C  oncogen;  and  an  information 
briefing  on  Part  158 — ^Toxicology  Data 
Requirements  for  Food  Use  Pesticides. 
DATES:  The  meeting  will  be  held  on 
Tuesday.  December  15, 1987.  from  8:30 
a.m.  to  6:00  p  Jn. 

ADDRESS:  The  meeting  will  be  held  at: 
Environmental  Protection  Agency,  Rm. 
1112,  Crystal  Mall  Building  No.  2, 1921 
Jefferson  Davis  Highway.  Arlington, 
VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT. 
By  mail:  Stephen  L  Johnson.  Executive 
Secretary,  FIFRA  Scientific  Advisory 
Panel,  Office  of  Pesticide  Programs 
(TS-769C),  401  M  Street  SW..    ! 
Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1121,  Crystal  Mall  Building  No.  2, 
Arlington,  VA.  (703-557-7695). 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  is:  1.  Review  of  a 
set  of  scientific  issues  in  connection 
with  the  Special  Review  of  TBT.  The 
Agency  initiated  a  Special  Review  of 
TBT  in  January  1986.  based  on  the 
Agency's  determination  that  adverse 
acute  and  chronic  effects  of  nontarget 
aquatic  organisms  may  result  from  the 
use  of  TBT  compounds  as  antifoulants. 

2.  Review  of  a  set  of  scientific  issues 
in  connection  with  the  Agency's 
classification  of  the  peer  review  of 
Acifiurofen  as  a  Class  B-2  oncogen 
(probable  human  carcinogen).  The 
classification  of  Acifiurofen  as  a  B-2 
oncogen  was  based  on  an  increased 
incidence  of  combined  malignant  and 
benign  liver  tumors  in  two  different 
studies  employing  different  strains 
(B6C3F1  and  CR-CD-1)  of  mice. 

3.  Review  of  a  set  of  scientific  issues 
in  connection  with  the  Agency's 
classification  of  the  peer  review  of 
Assure  as  a  Class  C  oncogen  (possible 
human  carcinogen).  The  classification  of 
Assure  was  based  on  the  incidei^ce  of 
liver  tumors  in  CD-I  mice.  I 

4.  Review  of  a  set  of  scientific 'issues 
in  connection  with  the  Agency's 
classification  of  the  peer  review  of 


Methidathion  as  a  Class  C  oncogen 
(possible  human  carcinogen).  The 
classification  of  Methidathion  as  a  Class 
C  oncogen  was  based  on  an  increased 
incidence  of  hepatocellular  adenoma/ 
adenocarcinoma,  adenoma,  and 
adenocarcinoma  only  in  one  sex  (male) 
and  one  species  mouse. 

5.  Review  of  a  set  of  scientific  issues 
in  connection  with  the  Agency's 
classification  of  the  peer  review  of 
Oxadixyl  as  a  Class  C  oncogen  (possible 
human  carcinogen)  based  on  a 
significant  increased  incidence  of  benign 
hepatocellular  tumors  in  both  sexes  in 
Han-Wistar  rats. 

6.  Review  of  a  set  of  scientific  issues 
in  connection  with  the  Agency's 
classification  of  the  peer  review  of 
Paraquat  as  a  Class  C  oncogen  (limited 
evidence  for  oncogenicity  in  animals). 
The  classification  of  Paraquat  as  a  Class 
C  oncogen  was  based  on  one  study 
which  showed  increased  in  incidences 
in  squamous  cell  carcinomas  in  male 
rats. 

7.  Review  of  a  set  of  scientific  issues 
being  considered  by  the  Agency's 
classification  of  Savey  as  a  Class  B-2/C 
oncogen  (intermediate  between 
probable  and  a  possible  human 
carcinogen).  The  classification  of  Savey 
as  a  Class  B-2/C  was  based  on  varying 
interpretation  of  the  evidence  from  two 
animal  studies,  in  two  species. 

8.  Review  of  a  set  of  scientific  issues 
being  considered  by  the  Agency's 
classification  of  Terbutryn  as  a  Class  C 
oncogen.  The  classification  of  Terbutryn 
as  a  Class  C  oncogen  was  based  on 
increased  incidences  of  benign  and/or 
combined  malignant/benign  tumors  in 
one  species,  the  rat. 

9.  Review  of  a  set  of  scientific  issues 
being  considered  by  the  Agency's 
classification  of  Triadimenol  (Baytan)  as 
a  Class  C  oncogen  based  on  increased 
incidence  of  benign  tumors  in  female 
mice  but  not  in  male  mice  or  male  and 
female  rats. 

10.  An  information  briefing  on  Part 
158 — ^Toxicology  Data  Requirements  for 
Food  Use  Pesticides. 

11.  In  addition,  the  Agency  may 
present  status  reports  on  other  ongoing 
programs  of  the  Office  of  Pesticide 
Programs. 

Copies  of  documents  relating  to  items 
1-9  may  be  obtained  by  contacting: 
By  mail:  Information  Services  Branch, 
Program  Management  and  Support 
Division  (TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  Street  SW„ 
Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1006,  Crystal  Mall  Building  No.  2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA.,  (703)-557-2805). 


Any  member  of  the  public  wishing  to 
submit  written  comments  should  contact 
Stephen  L.  Johnson  at  the  address  or 
telephone  number  given  above  to  be 
sure  that  the  meeting  is  still  scheduled 
and  to  confirm  the  Panel's  agenda. 
Interested  persons  are  permitted  lo  Die 
such  statements  before  the  meeting.  To 
the  extent  that  time  permits  and  upon 
advance  notice  to  the  Executive 
Secretary,  interested  persons  may  be 
permitted  by  the  chairman  of  the 
Scientific  Advisory  Panel  to  present  oral 
statements  at  the  meeting.  There  is  no 
limit  on  written  comments  for 
consideration  by  the  Panel  but  oral 
statements  before  the  Panel  are  limited 
to  approximately  5  minutes.  Since  oral 
statements  will  be  permitted  only  as 
time  permits,  the  Agency  urges  the 
public  to  submit  written  comments  in 
lieu  of  oral  presentations.  Information 
submitted  as  a  comment  in  response  to 
this  notice  may  be  claimed  confidential 
by  marking  any  part  or  all  of  that 
information  as  "Confidential  Business 
Information"  (CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  without  prior  notice.  The 
public  docket  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  All  statements  will  be 
made  part  of  die  record  and  will  be 
taken  into  consideration  by  the  Panel. 
Persons  wishing  to  make  oral  and/or 
written  statements  should  notify  the 
Executive  Secretary  and  submit  ten 
copies  of  a  summary  no  later  than 
December  8. 1987.  in  order  to  ensure 
appropriate  consideration  by  the  Panel. 

Dated:  November  23, 1987. 
Victor  ).  Kimm. 

Assistant  AdministraCor  for  Pesticides  and 

Toxic  Substances. 

[PR  Doc.  87-27489  Filed  11-25-87;  11:16  am] 
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[FRL-3296-4] 

Southern  Oatiu  Basal  Aquifer  In  the 
Pearl  Harbor  Area  of  Oahu;  Principal 
Source  Aquifer  Determination 

AQENCV:  Environmental  Protection 
Agency. 

ACTION:  Final  determination. 

SUMMARY:  Pursuant  to  section  1424(e)  of 
the  Safe  Drinking  Water  Act,  the 


Regional  Administrator  in  Region  IX  of 
the  U.S.  Environmental  Protection 
Agency  (EPA)  has  determined  that  the 
Southern  Oahu  Basal  Aquifer  is  the  sole 
or  principal  source  of  drinking  water  for 
the  entire  Districts  of  Wahiawa  and 
Ewa.  and  the  portion  of  the  Honolulu 
District  west  of  the  Manoa  Stream 
channel  and  this  aquifer,  if 
contaminated,  would  create  a  significant 
hazard  to  public  health.  As  a  result  of 
this  action.  Federal  financially  assisted 
projects  constructed  anywhere  in  the 
Pearl  Harbor  area  mentioned  above  will 
be  subject  to  EPA  review  to  ensure  that 
these  projects  are  designed  and 
constructed  so  that  they  do  not  create  a 
significant  hazard  to  public  health. 
ADDRESSES:  The  data  on  which  these 
findings  are  based  are  available  to  the 
public  any  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency. 
Region  IX.  Water  Management  Division. 
Fifth  Floor.  214  Fremont  Street.  San 
Francisco,  CA  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Wohlers,  Office  of  Groundwater 
Protection,  Water  Management  Division. 
Environmental  Protection  Agency. 
Region  9.  at  (415)  974-0830. 
SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  that  pursuant  to  section 
1424(e)  of  the  Safe  Drinking  Water  Act 
(42  U.S.C.  300h-3(e).  Pub.  L  93-523)  the 
Regional  Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
has  determined  that  the  Southern  Oahu 
Basal  Aquifer  of  Oahu  is  the  sole  or 
principal  source  of  drinking  water  for 
the  Wahiawa  District,  the  Ewa  District, 
and  the  portion  of  the  Honolulu  District 
west  of  the  Manoa  Stream  channel. 
Pursuant  to  section  1424(e).  Federal 
financially  assisted  projects, 
constructed  anywhere  in  the  Pearl 
Harbor  area  mentioned  above,  will  be 
subject  to  EPA  review. 

I.  Background 

Section  1423(e)  of  the  Safe  Drinking 
Water  Act  states; 

If  the  Administrator  determines,  on 
his  own  initiative  or  upon  petition,  that 
an  area  has  an  aquifer  which  is  the  sole 
or  principal  drinking  water  source  for 
the  area  and  which,  if  contaminated, 
would  create  a  significant  hazard  to 
public  health,  he  shall  publish  notice  of 
that  determination  in  the  Federal 
Register.  After  the  publication  of  any 
such  notice,  no  commitment  for  Federal 
financial  assistance  (through  a  grant, 
contract,  loan  guarantee,  or  otherwise) 
may  be  entered  into  for  any  project 
guarantee,  or  otherwise)  may  be  entered 
into  for  any  project  which  the 
Administrator  determines  may 


contaminate  such  aquifer  through  a 
recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  for  Federal  financial 
assistance  may,  if  authorized  under 
another  provision  of  the  law,  be  entered 
into  to  plan  or  design  the  project  to 
assure  that  it  will  not  so  contaminate 
the  aquifer. 

On  May  3, 1983.  Hazel  Cunningham  of 
Honolulu,  Hawaii,  petitioned  the  EPA  to 
designate  groundwater  resources  of  the 
Pearl  Harbor  area  as  a  principal  source 
of  drinking  water.  In  response  to  this 
petition,  EPA  published  a  notice  in  the 
Federal  Register  on  July  17. 1984. 
announcing  receipt  of  the  petition  and 
requesting  public  comment.  EPA 
prepared  a  draft  technical  document 
summarizing  available  information  and 
proposing  a  sole  or  principal  source 
aquifer  designation.  A  public  comment 
period,  including  a  hearing  on  the 
proposed  designation,  was  public 
noticed  in  the  Federal  Register  on 
February  9. 1987.  A  public  hearing  was 
conducted  on  April  2. 1987,  and  the 
public  was  allowed  to  submit  comments 
until  April  16, 1987. 

n.  Basis  for  Detennination 

Among  the  factors  to  be  considered 
by  the  Regional  Administrator  in 
connection  with  the  designation  of  an 
area  under  section  1424(e)  are:  (1) 
Whether  the  aqiufer  is  the  area's  sole  or 
principal  source  of  drinking  water,  and 
(2)  whether  contamination  of  the  aquifer 
would  create  a  significant  hazard  to 
public  health. 

On  the  basis  of  information  available 
to  this  Agency,  the  Regional 
Administrator  has  made  the  following 
findings,  which  are  the  bases  for  the 
determination  noted  above: 

1.  The  Southern  Oahu  Basal  Aquifer 
currenty  serves  as  the  "principal  source" 
of  drinking  water  for  approximately 
763,000  permanent  residents  within  the 
Pearl  Harbor  area. 

2.  There  is  no  existing  alternative 
drinking  water  source,  or  combination  of 
sources,  which  provides  fifty  percent  or 
more  of  the  drinking  water  to  the 
designated  area,  nor  is  there  any 
demonstrated  available  alternative 
future  source  capable  of  supplying  the 
area's  drinking  water  needs. 

3.  Although  the  water  quality  over 
most  of  the  study  area  is  satisfactory  for 
domestic  use,  widespread  potential 
exists  for  degradation.  The  main  threats 
to  the  quality  of  the  basal  aquifer 
include  salt  water  intrusion;  recharge 
from  excess  irrigation;  industrial, 
military  and  urban  sources;  landfills; 
chemical  spills;  poorly  situated  injection 
wells;  and  cesspools. 


III.  Description  of  the  Southern  Oahu 
Basal  Aquifer 

The  aquifer  is  composed  of  a  basal 
fresh  water  lens  floating  on  sea  water. 
The  basal  fresh  water  lens  is  a 
continuous,  but  compartmental  aquifer 
situated  in  the  coastal  plain  of  southern 
Oahu.  The  aquifer  is  very  thick, 
exceeding  1000  feet  in  some  areas. 
Recharge  is  ultimately  from  rainfall  as 
well  as  from  excess  irrigation.  Total 
domestic  water  use  in  1978  consisted  of 
68%  groundwater  resources  from  this 
system. 

IV.  Information  Utilized  in 
Determination 

The  information  utilized  in  this 
determination  includes  the  petition  from 
Hazel  Cunningham  of  Honolulu.  Hawaii, 
research  of  available  literature  on  the 
groundwater  resources  of  Oahu.  and 
written  and  verbal  comments  submitted 
by  the  public.  This  data  is  available  to 
the  public,  and  may  be  inspected  during 
normal  business  hours  at  the 
Environmental  Protection  Agency, 
Region  IX,  215  Fremont  Street.  San 
Francisco.  CA  94105. 

V.  Project  Review 

EPA  Region  IX  will  work  with  the 
Federal  agencies  that  may  in  the  future 
provide  financial  assistance  to  projects 
in  the  area  of  concern.  Interagency 
procedures  will  be  developed  in  which 
EPA  will  be  notified  of  proposed 
commitments  by  federal  agencies  for 
projects  which  could  contaminate  the 
aquifer.  EPA  will  evaluate  such  projects 
and,  where  necessary,  conduct  an  in- 
depth  review,  including  soliciting  public 
comments  where  appropriate.  Should 
the  Regional  Administrator  determine 
that  a  project  may  contaminate  the 
aquifer  through  its  recharge  zone  so  as 
to  create  a  significant  hazard  to  public 
health,  no  commitment  for  Federal 
financial  assistance  may  be  entered 
into.  However,  a  conmiitment  for 
Federal  assistance  may,  if  authorized 
under  another  provision  of  law,  be 
entered  into  to  plan  or  design  the  project 
to  assure  that  it  will  not  contaminate  the 
aquifer. 

Although  the  project  review  process 
cannot  be  delegated,  the  U.S.  EPA  will 
rely  upon,  to  the  maximum  extent 
possible  any  existing  or  future  state  and 
local  control  mechanisms  in  protecting 
the  groundwater  quality  of  the  aquifer. 
Included  in  the  review  of  any  Federal 
financially  assisted  project  will  be  the 
coordination  with  the  state  and  local 
agencies.  Their  comments  will  be  given 
full  consideration  and  the  federal  review 
process  will  attempt  to  complement  and 
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support  state  and  local  groundwater 
mechanisms.  i 

VI.  Summary  and  Discussion  of  Public 
Comments 

Overall,  commentore  at  the  public 
hearing  favored  designation  by  a  margin 
of  18  to  8.  EPA  received  several 
comments  concerning  whether  the 
technical  document  implies  that 
groundwater  in  Sourthem  Oahu  occurs 
in  only  one  aquifer.  EPA  responded  by 
referring  to  the  technical  document 
which  defmes  the  sole  or  principal 
source  aquifer  as  being  composed  os 
semi-independent  reservoirs. 

One  comment  concerned  the  inference 
that  irrigation  return  flow  is  a  potential 
source  of  contamination  without  stating 
clearly  the  importance  of  irrigation 
return  as  a  source  of  recharge.  It  was 
pointed  out  that  the  techncial  document 
does  identify  irrigation  return  flow  as  a 
source  of  recharge  as  well  as  a  potential 
source  of  contamination. 

EPA  received  several  comments 
stating  that  the  designation  is 
unnecessary  because  the  Honolulu 
Board  of  Water  Supply  maintains  a 
distribution  system  which  interconnects 
the  island's  other  sources  of  drinking 
water.  EPA  responded  by  recognizing 
the  suitability  of  using  this  distribution 
system  as  a  possible  emergency  source 
of  drinking  water.  EPA  also  noted  that 
no  demonstration  has  been  made 
concerning  the  long-term  capability  of 
the  system  to  meet  the  entire  island's 
needs. 

EPA  received  several  comments 
doubting  the  reliability  and  applicability 
of  the  references  cited  in  the  technical 
document.  EPA  responded  by  taking  into 
account  any  new  information  and 
corrections,  and  setting  aside  any  new 
data  whch  did  not  substantially  differ 
from  existing  data  or  significantly  affect 
its  interpretation. 

VII.  Economic  and  Regulatory  Impact 

Pursuant  to  provisions  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  605(b).  1  hereby  certify  that  the 
attached  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  this 
Certification,  the  term  "small  entity" 
shall  have  the  same  meaning  as  given  in 
Section  601  of  the  RFA.  This  action  is 
only  applicable  to  the  Pearl  Harbor  area. 
The  only  affected  entities  will  be  those 
businesses,  organizations,  or 
governmental  jurisdictions  that  request 
Federal  financial  assistance  for  pcojects 
which  have  the  potential  for 
contaminating  the  aquifer  so  as  to  create 
a  significant  hazard  to  public  health. 
EPA  does  not  expect  to  be  reviewing 


small  isolated  commitments  of  financial 
assistance  on  an  individual  basis,  unless 
a  cumulative  impact  on  the  aquifer  is 
anticipated:  accordingly,  the  number  of 
affected  small  entities  will  be  minimal. 

For  those  small  entities  which  are 
subject  to  review,  the  impact  of  today's 
action  will  not  be  significant.  Most 
projects  subject  to  this  review  will  be 
preceded  by  a  groundwater  impact 
assessment  required  pursuant  to  other 
federal  laws,  such  as  the  National 
Environmental  Policy  Act.  as  amended 
(NEPA).  42  U.S.C.  4321.  et  seq. 
Integration  of  those  related  review 
procedures  with  sole  source  aquifer 
review  will  allow  EPA  and  other  federal 
agencies  to  avoid  delay  or  duplication  of 
effort  in  approving  financial  assistance, 
thus  minimizing  any  adverse  effect  on 
those  small  entities  which  are  affected. 
Finally,  today's  action  does  not  prevent 
grants  of  Federal  financial  assistance 
which  may  be  available  to  any  affected 
small  entity  in  order  to  pay  for  the 
redesign  of  the  project  to  assure 
protection  of  the  aquifer. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 
of  $100  million  or  more  on  the  economy, 
will  not  cause  any  major  increase  in 
costs  or  prices,  and  will  not  have 
significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  the  ability  of 
United  States  enterprises  to  compete  in 
domestic  or  export  markets.  Today's 
action  only  affects  the  Pearl  Harbor 
area.  It  provides  additional  reviews  of 
groundwater  protection  measures, 
whenever  possible,  for  only  those 
projects  which  request  Federal  financial 
assistance.  This  regulation  was 
submitted  to  OMB  for  review  under  EO 
12291. 

Dated:  November  2. 1987. 
)udith  E.  Ayres. 
Regional  Administtxttor. 
[FR  Doc.  87-27418  Filed  11-27-87;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Petition*  for  Reconsideration  of 
Actions  in  Ruiemaicing  Proceedings; 
Correction 

November  23, 1987. 

On  November  20. 1987.  the 
Commission  published  in  the  Federal 
Register  (52  FR  44634].  a  Notice  of 


Petitions  for  Reconsideration  (Report 
No.  1690)  in  CC  Docket  No.  87-113 
(Amendment  of  Part  69  of  the  rules. 
Access  Charges,  to  conform  to  Part  36. 
jurisdictional  Separations).  That  Notice 
was  released  on  November  13. 1987.  In 
the  Federal  Register,  the  date  on  which 
opposition  are  due  was  misstated  as 
being  November  27. 1987.  The  correct 
date  is  Decembers,  1967.  Replies  to 
oppositions  will  be  due  on  December  18, 
1987. 

Feder.-i!  Communications  Commission. 
William  ).  Tricarico, 
Secretary. 
|FR  Doc.  87-27502  Filed  11-27-87:  ft45  am| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEIMA-802-DR] 

Amendment  to  Notice  of  a  Major- 
Disaster  Declaration;  Texas 

agency:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Texas  (FEMA-802-DR),  dated 
November  20, 1987,  and  related 
determinations. 

DATED:  November  23. 1987. 

FOR  FURTHER  MRMMATIGN  CONTACT: 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

Notice 

The  notice  of  a  major  disaster  for  the 
State  of  Texas,  dated  November  20, 
1987,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  20, 1987: 

The  (bounties  of  Burleson,  Lee.  Panola, 
Shelby,  Smith,  and  Upshur  for 
Individual  Assistance  only. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Dave  McLout;liUn, 

Daputy  Associate  Director.  Stale  oiui  Local 

Programs  and  Support.  Federal  Emergency 

Mcinu^emenl  A^^ency. 

|FR  Doc.  87-27385  Filed  11-27-87;  8:45  am| 
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IFEMA-602-OR] 

Major  Disaster  and  Related 
Determinations;  Texas 

AOENCV:  Federal  Emergency 
Management  Agency. 
ACTKMi:  Notice. 
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SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Texas  (FEMA- 
802-DR),  dated  November  20. 1W7,  and 
related  determinations. 
DATED:  November  20, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3614. 

Notice 

Notice  is  hereby  given  that,  in  a  letter 
dated  November  2ft  1987,  the  President 
declared  a  major  disaster  under  the  authority 
of  the  Disaster  Relief  Act  of  1974,  as  amended 
(42  U.S.C.  5121  el  seq..  Pub.  L.  93-288),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Texas  resulting 
from  severe  storms  and  tornadoes  which 
occurred  on  November  15-16, 1987,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  Public 
I^w  93-288.  i,  therefore,  declare  that  such  a 
major  disaster  exists  in  the  State  of  Texas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  affected  areas.  You  also  are 
authorized  to  provide  Public  Assistance  in 
the  affected  areas,  if  required  and  necessary, 
and  an  acceptable  State  commitment  for 
these  purposes  is  provided.  Consistent  with 
the  requirement  that  Federal  assistance  be 
supplemental,  any  federal  funds  provided 
under  PI.  93-288  for  Public  Assistance  will  be 
limited  to  75  percent  of  total  eligible  costs  in 
the  designated  area. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a). 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Robert  D.  Broussard  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Texas  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 


The  Counties  of  Anderson  and 
Cherokee  for  Individual  Assistance 
only. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Julius  W.  Beclon.  )r., 

Director,  Federal  Emergency  Management 
Agency. 

|FR  Doc.  27388  Filed  11-27-^7;  8:45  am| 
BUJJNG  CODE  %^^%-n-m 
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FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreemenf(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  office  of  the  Federal 
Maritime  Commission.  llOO  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritme  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  pesons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-002206-003 
Title:  CJSP\lNyNMTfi,  Interconference 

Agreement 
Parties:  California  Association  of  Port 

Authorities  and  Northwest  Marine 

Terminal  Association 
Synopisis:  The  proposed  agreement 

amends  Agreement  No.  T-2206  to 

provide  for  termination  the.reof  only 

upon  written  notice  by  one 

association  to  the  other. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  November  24, 1987. 
Joseph  C.  Polking. 
Secretary. 

|FR  Doc.  87-27390  Filed  11-27-87;  8:45  um| 
BILUNG  COOC  STSO-ev* 


Ocean  Freight  Forwarder  License 
Appncants;  Jorma  Int'l.  Corp.  et  al. 

Notice  is  given  that  the  following 
applicants  have  filed  with  the  Federal 
Maritime  Commission  applications  for 
licenses  as  ocean  height  forwarders 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1718  and  46 
CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 


not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarder 
and  Passenger  Vessel  Operations. 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
Jorma  Int'l.  Corp,  59-24  157th  Street,  2nd 
Floor,  Flushing,  NY  11355 
Officers:  Jorge  T.  Kumagai,  President; 
Masako  A.  Kumagai,  Director 
Cassandra  International  Inc.,  167-21 
Rockaway  Blvd.,  Jamaica,  NY  11434 
Officers:  Julia  P.  Nouvertne. 
President/Director;  Mary  M.  Palmer, 
Vice  Prcs./Scc./Director 
0-Super  Express,  Inc.,  366  Coral  Circle, 
El  Segundo,  CA  90245 
Officer:  Sung  Whan  Hong.  President 
International  Consolidators  and 
Forwarders,  Inc.,  1350  New  York 
Avenue,  NW.,  Suite  1027 
Washington,  DC  20005 
Officers:  Edward  Hart,  President/ 
Director  Louis  A.  Briganti,  Dirrxtor; 
Salvatore  Messina,  Director 
DRW  Transportation  Services,  Inc.  4726 
Thibault  Road  Little  Rock, 
Arkansas  72206 
Officers:  Dwight  R.  Weems, 
President/Director  Norma  E. 
Weems,  Secretary /Director 
Nedrac  Incorporated,  3303  Harbor  nivd.. 
Suite  E-2.  Costa  Mesa,  CA  92626 
Officers:  David  C.  Carden,  President/ 
Treasurer  Emily  Siy-Gojkov. 
Secretary 
W.E.B.  International,  Inc..  209  E.  66th 
Street.  Apt.  2B,  New  York,  NY  10021 
Officer:  E.  Weber,  President/ 
Secretary 

By  the  Federal  iMaritime  Commission. 

Dated:  November  24, 1987. 
loseph  C  PoUOng, 
Secretary. 
|FR  Doc.  27301  Filed  11-27-87:  8:45  am) 
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Truck  Detention  Charges  at  West 
Coast  Ports;  Rling  of  Petition  For 
Rulemaking 

Notice  is  given  that  a  petition  for 
rulemaking  has  been  filed  on  behalf  of 
the  Waterfront  Rail  Truckers  Union 
( "WRTU")  by  Jerry  Bakke,  WRTU's 
President,  and  Anthony  Molino,  Director 
and  business  agent  for  WRTU. 

In  its  petition,  WRTTJ  requests  that 
the  Federal  Maritime  Commission 
("Commission")  promulgate  a  truck 
detention  rule  applicable  at  the  Ports  of 
I^s  Angeles,  Long  Beach,  San  Frrincisco. 
Oakland  and  San  Diego.  The  proposed 
rule  is  almost  identical  to  the  i  ulr 
currently  in  effect  at  the  Port  of  New 
York  as  set  forth  in  46  CFR  Part  530. 
However,  WRTU's  proposal  also 
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includes  licensing  port  terminal 
operators  and  truck  brokers  as  defined 
in  the  petition. 

In  order  for  the  Commission  to  make  a 
thorough  evaluation  of  the  petition, 
interested  persons  are  requested  to 
submit  views,  arguments  or  data  on  the 
petition  no  later  than  January  8, 1988. 
Responses  shall  be  directed  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington.  DC  20573- 
0001,  in  an  original  and  15  copies. 
Responses  shall  also  be  served  on  the 
filing  party  Waterfront  Rail  Truckers 
Union.  1840  So.  Gaffey,  San  Pedro, 
California  90731. 

Copies  of  the  petition  are  available  for 
examination  at  the  Washington,  DC 
office  of  the  Commission,  1100  L  Street 
NW.,  Room  11101. 
loseph  C  Polking. 
Secretary. 

(FR  Doc.  87-27392  Filed  11-27-87:  8:45  a^| 
MUING  COOe  (TSO-OI-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Revtew 

Noveratjcr  23, 1987. 
Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulation  on 
Controlling  Paperwork  Burdens  on  the 
Public). 
FOR  FURTHU  INFOMNATION  CONTACT: 

Federal  Reserve  Board  Clearance  | 
Officer,  Nancy  Steele.  Division  df 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551.  (202- 
452-3822)  \ 

OMB  Desk  Officer.  Robert  Fishman. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  New  Executive  Office 
Building.  Room  3228.  Washington.  DC 
20503.  (202-395-7340) 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension, 
without  revision,  of  the  following 
reports: 

1.  Report  title:  Monthly  Survey  of 

Selected  Deposits  and  Other 

Accounts. 
Agency  Form  Number:  FR  2042 
OMB  Docket  Number:  7100-0068  ' 
Frequency:  Monthly 
Reporters:  Commercial  banks,  mutual 

savings  banks,  and  FDIC-insured 

federal  savings  banks 
Annual  Reporting  Hours:  21.921 


Small  businesses  are  affected. 
General  Description  of  Report:  This 

information  collection  is  voluntary  (12 

U.S.C.  248(a)(2))  and  is  given 

confidential  treatment  (5  U.S.C. 

552(b)(4)). 
These  data,  which  are  collected  from 

a  sample  of  comercial  banks,  mutual 

savings  banks,  and  FDIC-insured  federal 

savings  banks,  are  used  by  the  Federal 

Reserve  to  analyze  and  interpret 

movements  in  the  monetary  aggregates. 

observe  competitive  developments 

between  banks  and  thrift  institutions. 

and  help  monitor  the  earnings  position 

of  banks  and  thrifts. 

2.  Report  title:  Quarteriy  Survey  of 
Number  of  Selected  Deposit  Accounts 

Agency  Form  Number:  FR  2071a  and  FR 
2071  a-n 

OMB  Docket  Number:  7100-0128 

Frequency:  Quarterly 

Reporters:  Commercial  banks 

Annual  reporting  hours:  675 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (5 
U.S.C.  248(a))  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)). 

This  report  provides  information  on 
the  number  of  MMDA  and  NOW 
accounts.  Movements  in  the  average 
size  of  these  accounts  are  used  in 
analyzing  the  behavior  of  the  monetary 
aggregates. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  23, 1987. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  87-27366  Filed  11-27-87:  8:45  am] 
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Agency  Fonns  Under  Review 

Novemt>er  23. 1987. 
Background 

On  June  15. 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9.  "to  approve  of  and  assign  OMB 
control  numbers  of  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 


handled  under  this  delegated  authority. 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATE:  Comments  must  be  received  on  or 
before  December  15. 1987. 
address:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington.  DC  20551.  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  am.  and  5:15  p.m..  except 
as  provided  in  §  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  §  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Robert  Fishman.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83),  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer,  Nancy  Steele, 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC  20551 
(202-452-3822) 

Proposal  to  approve  under  OMB 
delegated  authority  the  implementation 
of  the  following  report- 

1.  Report  title:  Survey  to  Obtain 

Information  on  the  Relevant  Market  in 

Individual  Merger  Cases 
Agency  Form  Number:  FR  2060 
OMB  Docket  Number:  7100-0226 
Frequency:  On  occasion 
Reporters:  Small  businesses  and 

consumers 
Annual  Reporting  Hours:  92 
Small  businesses  are  affected. 

General  Description  of  Report:  This 
information  collection  is  voluntary  (12 
U.S.C.  1828(c))  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)  &  (b)  (6)). 
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To  provide  the  Federal  Reserve  with 
information  needed  to  analyze  local 
market  competition  in  specific  merger 
and  acquisition  applications.  Federal 
Rnserve  t;inployees  will  conduct  a 
telephone  survey  of  small  businesses 
und  consumers. 

Board  of  Gnvernnra  of  the  Federal  Reserve 
System.  Novomber  23.  1987. 
William  W.  Wiles, 
Se,:relary  of  the  Board 
|KR  Doc.  87-27367  Filed  11-27-fl7;  8:45  am) 
BILLINQ  CODE  621(M)1-M 
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GENERAL  SERVICES 
ADMINISTRATION 

Federal  Property  Resources  Service; 
San  Joaquin  California  Project  (CF- 
LU-21),  Tulare  County,  California; 
Transfer  of  Property 

I'ransferring  jurisdiction  from  the 
Department  of  Agriculture  to 
Department  of  the  Interior  of  certain 
Bankhead-Jones  (7  U.S.C.  1011)  lands  to 
bn  used  and  administered  as  a  part  of 
the  Pixley  National  Wildlife  Refuge  in 
California,  fly  virtue  of  the  authority 
vested  in  the  President  of  the  United 
States  by  section  32(c)  of  Title  III  of  the 
Bankhead-Jones  Farm  Tenant  Act.  July 
22, 1937.  (50  Stat.  522,  525;  7  U.S.C. 
1011(c)).  as  delegated  by  Executive 
Order  11609,  to  the  Administrator  of 
General  Services,  and  upon  the  finding 
of  the  Secretary  of  Agriculture  that  this 
action  will  best  serve  the  intended 
purposes  of  the  Bankhead-Jones  Farm 
Tenant  Act,  it  is  ordered  as  follows: 

Subject  to  valid  existing  rights, 
jurisdiction  over  the  following  described 
lands,  together  with  title  and  use 
records,  water  rights,  improvements. 
;ind  appurtenances,  acquired, 
constructed,  or  used  in  connection  with 
the  use  and  administration  of  such  land 
acquired  by  the  Secretary  of  Agriculture 
under  the  provision  of  section  32  of  the 
Bankhead-Jones  Farm  Tenant  Act  (7 
U.S.C.  1011),  are  hereby  transferred  from 
the  Department  of  Agriculture  to  the 
Department  of  the  Inferior  to  be  added 
to  the  Pixley  National  Wildlife  Refuge 
and  managed,  among  other  things,  as 
critical  habitat  for  the  blunt  nosed 
leopard  lizard  under  the  general  land 
management  authorities  of  the  Secretary 
of  the  Inferion  Provided.  That  twenty- 
five  percent  of  all  net  revenues  received 
by  the  Secretary  of  the  Interior  from 
grazing  and  other  uses  of  the  transferred 
lands  shall  be  paid  to  the  county  in 
which  such  lands  are  located  for  the 
purposes  specified  in  section  33  of  the 
Bankhead-Jones  Farm  Tenant  Act  (7 
U.S.C.  1012): 


California 

All  lands  administered  under  title  III 
(if  the  Bankhead-Jones  Farm  Tenant  Act 
in  connection  with  the  following 
described  land  Utilization  Project;  San 
Joaquin  California  Project  (CF-LU-21). 
Tulare  County,  all  of  section  5  and  the 
E1/2E1/2  section  6.  Township  28  South, 
Range  24  East.  Mount  Diablo  Meridian 
containing  approximately  800  acres, 
more  or  less. 

Dated:  November  18, 1987. 
Earl  E.  |ones.    . 

Commissioner.  Federal  Property  Resources 
Service. 

[FR  Doc  87-27407  Filed  11-27-87:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  ttie  Office 
Of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  November  6, 
1987. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on 
301-594-1238  for  copies  of  package.) 

1.  Data  Collection  to  Establish  a  Fee 
Schedule  for  the  Services  of  Certified 
Registered  Nurse  Anesthetists 
(CRNAs)— NEW— Section  9320  of 
Omnibus  Reconciliation  Act  requires 
HCFA  to  develop  a  fee  schedule  for  the 
services  of  CRNAs  furnished  on  or  after 
January  1. 1987.  This  must  be  developed 
from  cost  report  data.  Respondents: 
State  or  local  governments.  Federal 
agencies  or  employees.  Number  of 
Respondents;  2,600;  Frequency  of 
Response:  1;  Estimated  Annual  Burden; 
1,300  hours. 

2.  Medicaid  Eligibility  Quality 
Control — Intermediary  Care  Reviews  in 
42  CFR  431.804(d)(3)  and  (4)— 0938- 
0344 — The  information  being  collected  is 
an  optional  additional  sample  of 
Medicaid  eligibility  cases  which  may  be 
used  by  Medicaid  State  agencies  to 
demonstrate  that  their  actual  current 
error  rate  is  lower  than  that  projected  by 
HCFA.  Respondents:  State  or  local 
governments.  Number  of  Respondents: 


10;  Frequency  of  Response:  Quarteriy; 

Estimated  Annual  Burden:  2.316  hours. 

OMB  Desk  Officer:  Allison  Herron. 

Public  Health  Services 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package.) 

Food  and  Drug  Administration 

1.  Product  License  Application  for  the 
Manufacture  of  Blood  Grouping  Sera — 
0910-0061— All  manufacturers  of 
biological  products  must  submit  an 
application  for  review  and  approval  to 
the  Office  of  Biologies  Research  and 
Review  prior  to  marketing  a  product  in 
interstate  commerce.  Respondents: 
Businesses  or  other  for-profit.  Non-profit 
institutions.  Small  businesses  or 
organizations.  Number  of  Respondents; 
10;  Frequency  of  Response: 
Occasionally;  Estimated  Annual  Burden: 
240  hours. 

National  Institutes  of  Health 

1.  Special  Volunteer  and  Guest 
Researcher  Assignment— NEW— NIH 
590  records  name,  address,  employer, 
education,  and  other  information  on 
prospective  Special  Volunteers  and 
Guest  Researchers,  and  is  used  by  the 
responsible  NIH  approving  official  to 
determine  the  individual's  qualifications 
and  eligibility  for  such  assignments.  The 
form  is  the  only  ofTicial  record  of 
approved  assignments.  Respondents; 
Individuals  or  households.  Number  of 
Respondents;  200;  Frequency  of 
Response:  Annually;  Estimated  Annual 
Burden:  16  hours. 

OMB  Desk  Officer  Shanna  Koss. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers;  HCFA:  301-594- 
1238,  PHS:  202-245-2100. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address;  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building.  Room  320a  Washington. 
DC  20503. 

ATTN:  (name  of  OMB  Desk  Officer). 

Date:  November  24. 1987. 
James  F.  Trickett. 

Deputy  Assistant  Secretary.  Administrative 
and  Management  Services. 

(FR  Doc.  87-27432  Filed  ll-27-«7;  8:45  am) 

BILUNG  CODE  41S<HM-M 


45502 


Federal  Register  /  Vol.  52.  No.  229  /  Monday.  November  30.  1987  /  Notices 


Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Extramural  Science  Advisory  Board; 
Establishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6. 1972.  (Pub. 
L  92-^163.  86  Stat.  770-776)  the 
Secretary,  Health  and  Human  Services, 
announces  the  establishment  of  the 
Extramural  Science  Advisory  Board, 
NIMH,  on  November  20. 1987. 

Dated:  November  24. 1987. 
Donald  Ian  Macdonald, 

Administrator.  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration. 
|FR  Doc.  87-27427  Filed  11-27-87;  8:45  am] 
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Centers  for  Disease  Control 


Advisory  Committee  for  Elimination  of 
Tuberculosis  (ACET);  Meeting 


action:  Notice  of  meeting. 


Telephones:  FTS:  236-2501;  Commercial: 
404/329-2501. 

Dated:  November  23. 1987. 
Evin  Hilyer 

Associate  Director  for  Policy  Coordination. 

Centers  for  Disease  Control. 

IFR  Doc.  87-27374  Filed  11-27-87:  8:45  am] 
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In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
committee  meeting. 

Name:  Advisory  Committee  for 
Elimination  of  Tuberculosis  (ACET). 

Time  and  Date:  8:30  a.m.-5:00  p.m.— 
January  21, 1988.  8:30  a.m.-3:(X)  p.m.— 
January  22. 1988. 

Place:  Conference  Room  207.  Building 
1. 1600  Clifton  Road.  NE..  Atlanta. 
Georgia  30333. 
Status:  Open. 

Purpose:  This  Committee  advises  and 
makes  recommendations  to  the 
Secretary.  Department  of  Health  and 
Human  Services,  the  Assistant 
Secretary  for  Health,  and  the  Director. 
CDC.  regarding  feasible  goals  for 
eliminating  tuberculosis.  Specifically, 
the  Committee  makes  recommendations 
regarding  policies,  strategies,  objectives, 
and  priorities,  addresses  the 
development  of  new  technologies  and 
their  subsequent  application,  and 
reviews  progress  toward  elimination. 

Matters  to  be  Discussed:  The 
Committee  will  discuss  the  Strategic 
Plan  for  elimination  of  tuberculosis  in 
the  United  States.  The  committee  will 
also  review  the  CDC  statement  on  TB/ 
AIDS  and  current  recommendations 
regarding  BCG  vaccine.  Agenda  items 
are  subject  to  change  as  priorities 
dictate. 

Contact  Person  for  More  Information: 
Dixie  E.  Snider.  Jr..  M.D.,  Director, 
Division  of  Tuberculosis  Control,  and 
Executive  Secretary.  ACET,  Center  for 
Prevention  Services,  CDC.  1600  Clifton 
Road.  NE..  Atlanta.  Georgia  30333. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 


[Notice  No.  6481 

Memorandum  of  Understanding 

Following  is  the  text  of  the 
Memorandum  of  Understanding 
between  the  Food  and  Drug 
Administration  (FDA)  and  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  (ATF)  in 
which  both  agencies  agree  to  clarify  and 
delineate  the  enforcement 
responsibilities  of  each  agency  with 
respect  to  alcoholic  beverages 
considered  adulterated  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act  of 
1938,  and  for  other  related  purposes. 

For  further  information  contact  the 
following  offices: 
Bureau  of  Alcohol,  Tobacco  and 

Firearms,  Special  Programs  Branch, 

Norris  L.  Alford,  202-566-7569 
Food  and  Drug  Administration,  Division 

of  Regulatory  Guidance,  Center  for 

Food  Safety  and  Applied  Nutrition. 

Ci'Mis  E.  Coker.  Jr..  202-485-0024. 

Memorandum  of  Understanding 
Between  the  Food  and  Drug 
Administration  and  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms 

1.  Purpose 

This  agreement  between  the  Food  and 
Drug  Administration  (FDA)  and  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  is  to  clarify  and  to 
delineate  the  enforcement 
responsibilities  of  each  agency  with 
respect  to  alcoholic  beverages 
considered  adulterated  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act  of 
1938.  and  for  other  related  purposes. 
Specifically,  this  Memorandum  of 
Understanding  will: 

(A)  Effect  a  more  efficient  system  of 
communication  and  exchange  between 
FDA  and  ATF: 

(B)  Confirm  ATF  policy  with  respect 
to  the  labeling  of  ingredients  and 
substances  in  alcoholic  beverages  that 
pose  a  public  health  problem;  and 


(C)  Clarify  and  coordinate  the 
responsibilities  of  each  agency  with 
respect  to  the  identification,  testing,  and 
recall  of  adulterated  alcoholic 
beverages. 

2.  Background 

A.  Pursuant  to  the  Federal  Food,  Drug 
and  Cosmetic  Act  of  1938.  as  amended 
(FD&C  Act),  21  U.S.C.  301,  et  seq.,  FDA 
has  authority,  inter  alia,  to  take  action 
with  respect  to  adulterated  food 
products,  including  alcoholic  beverages, 
both  domestic  and  imported.  Among 
other  things,  a  food  is  adulterated  under 
section  402  of  the  FD&C  Act  if  it  was 
produced,  packed,  or  held  under 
insanitary  conditions;  if  it  contains  any 
poisonous  or  deleterious  substance 
which  may  render  the  food  injurious  to 
health;  or  if  it  contains  an  unapproved 
food  additive.  FDA  has  authority  to 
initiate  seizure  of  adulterated  foods, 
including  alcoholic  beverages,  and  to 
seek  to  enjoin  the  introduction  of  such 
products  into  interstate  commerce.  The 
FD&C  Act  also  authorizes  FDA  to  refuse 
entry  of  imported  products  that  appear 
to  be  adulterated  and  misbranded. 

B.  Pursuant  to  the  Federal  Alcohol 
Administration  Act  (FAA  Act).  27  U.S.C. 
201.  et  seq.  and  the  Internal  Revenue 
Code  of  1986  (IRC).  Title  26.  U.S.C,  ATF 
has  authority  over  distilled  spirits, 
wines,  and  malt  beverage  products,  both 
domestic  and  imported.  In  particular, 
section  5  of  the  FAA  Act  (27  U.S.C.  205) 
vests  ATF  with  the  authority  to 
promulgate  regulations  regarding  the 
labeling  and  advertising  of  alcoholic 
beverages  to  insure  that  they  provide 
the  consumer  with  adequate  information 
concerning  the  identity  and  quality  of 
such  products. 

Section  5(e)  also  makes  it  unlawful  to 
sell  or  ship  or  deliver  for  sale  or 
shipment,  or  otherwise  introduce  into 
interstate  or  foreign  commerce,  or  to 
receive  therein,  or  to  remove  from 
customs  for  consumption,  any  distilled 
spirits,  wine,  or  malt  beverages  in 
bottles,  unless  such  products  are 
bottled,  packaged,  and  labeled  in 
conformity  with  regulations  prescribed 
by  the  Secretary  of  the  Treasury.  ATF  is 
charged  with  the  administration  and 
enforcement  of  the  FAA  Act  and  does 
this  through,  inter  alia,  the  issuance  of 
permits  and  through  procedures  that 
require  the  prior  approval  of  all  labels. 
In  addition,  ATF  is  charged  with  the 
administration  and  enforcement  of 
Chapter  51  of  the  IRC.  relating  to 
Distilled  Spirits.  Wines  and  Beer.  This 
chapter  in  conjunction  with  the  FAA  Act 
establishes  a  comprehensive  system  of 
controls  of  alcoholic  beverages, 
including  on-site  inspections  and 
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procedures  that  require  the  advance 
approval  of  statements  of  process  and  of 
formulas  showing  each  ingredient  to  be 
used  in  the  product.  The  IRC  also  vests 
authority  in  ATF  to  detain  any  container 
that  will  be  removed  in  violation  of  law 
(26  U.S.C.  5311)  and  vests  ATF  with 
seizures  and  forfeiture  authority  (26 
U.S.C.  7302). 

3.  Agreement 

It  is  understood  and  agreed  between 
the  parties,  as  follows: 

(A)  ATF  will  be  responsible  for  the 
promulgation  and  enforcement  of 
regulations  with  respect  to  the  labeling 
of  distilled  spirits,  wine,  and  malt 
beverages  pursuant  to  the  FAA  Act. 
when  FDA  has  determined  that  the 
presence  of  an  ingredient  in  food 
products,  including  alcoholic  beverages, 
poses  a  recognized  public  health 
problem,  and  that  the  ingredient  or 
substance  must  be  identified  on  a  food 
product  label,  ATF  will  initiate 
rulemaking  proceedings  to  promulgate 
labeling  regulations  for  alcoholic 
beverages  consistent  with  ATFs  health 
policy  with  respect  to  alcoholic 
beverages.  ATF  and  FDA  will  consult  on 
a  regular  basis  concerning  the  propriety 
of  promulgating  regulations  concerning 
the  labeling  of  other  ingredients  and 
substances  for  alcoholic  beverages. 

(B)  FDA  will,  upon  ATF's  request, 
provide  ATF  with  a  health  hazard 
evaluation  with  respect  to  any 
substance  found  in  alcoholic  beverages. 
ATF  agrees  to  provide  FDA  with  any 
data  or  analyses  it  may  have  with 
respect  to  the  substance  in  question. 

(C)  ATF  will  be  responsible  for  testing 
alcoholic  beverages  to  determine  the 
extent  of  an  adulteration  problem.  To 
the  extent  practicable,  FDA  will  provide 
laboratory  assistance  at  the  request  of 
ATF. 

(D)  ATF  will  prepare,  in  consultation 
with  FDA.  comprehensive  formal 
procedures  and  guidelines  for 
implementing  voluntary  recalls  of 
adulterated  alcoholic  beverages.  These 
procedures  and  guidelines  will  be 
developed  in  light  of  the  FDA 
procedures  and  guidelines  for  such 
recalls  and  shall  be  implemented  by 
ATF  after  review  and  comment  by  FDA. 

(E)  ATF,  as  the  agency  with  a  system 
of  specific  statutory  and  regulatory 
controls  over  alchoholic  beverages,  will 
have  primary  responsibility  for  issuing 
recall  notices  and  monitoring  voluntary 
recalls  of  alcoholic  beverages  that  are 
adulterated  under  FDA  law  or 
mislabeled  under  the  FAA  Act  by 
reason  of  being  adulterated.  This 
agreement  does  not  affect  or  otherwise 
attempt  to  restrict  the  seizure  or  other 


statutory  and  regulatory  authorities  of 
the  respective  agencies. 

(F)  When  FDA  learns  or  is  advised 
that  an  alcoholic  beverage  is  or  may  be 
adulterated,  FDA  will  contact  ATF. 

(G)  When  ATF  learns  or  is  advised 
that  an  alcoholic  beverage  is  or  may  be 
adulterated.  ATF  will  consult  with  FDA 
before  it  takes  any  action  with  repect  to 
a  notice  of  recall  for  the  product.  FDA. 
in  turn,  will  expeditiously  provide  ATF 
with  a  written  health  hazard  evaluation 
of  each  product  involved  in  a  recall 
situation  or  potential  recall  situation. 
ATF  will  provide  FDA  with  any  data  or 
analyses  it  may  have  with  respect  to  the 
product  in  question  to  assist  FDA  in 
undertaking  a  health  hazard  evaluation. 
Upon  receipt  of  a  FDA  health  hazard 
evaluation  indicating  a  definitive 
hazard,  ATF  will  advise  the  responsible 
firm  as  to  an  appropriate  course  of 
action  which  might  include  a  voluntary 
recall. 

(H)  In  situations  involving  a  recall 
notice  of  an  adulterated  alcoholic 
beverage,  ATF  will  advise  FDA  of  how 
ATT  intends  to  proceed  and  will  keep 
FDA  apprised  of  developments  with 
respect  to  such  recall. 

(I)  In  situations  Involving  a  recall  of 
an  adulterated  alcoholic  beverage  that 
poses  a  significant  risk  to  the  public 
health.  ATF  will  consult  with  FDA 
before  issuing  any  press  release.  Press 
releases  will  be  issued  in  accordance 
with  established  ATF  procedures  and 
guidelines. 

(J)  FDA  and  ATF  laboratories  will 
continue  to  exchange  information 
concerning  methodologies  and 
techniques  for  testing  alcoholic 
beverages. 

(K)  FDA  and  ATF  will  continue  to 
exchange  a  wide  variety  of  information, 
including  relevant  consumer  complaints 
concerning  the  adulteration  of  alcoholic 
beverages. 

4.  Parties  to  Agreement 

The  parties  to  this  agreement  are: 
The  Bureau  of  Alcohol,  Tobacco  and 

Firearms,  Department  of  the  Treasury, 

1200  Pennsylvania  Avenue  NW., 

Washington,  DC  20226 
and 
The  Food  and  Drug  Administration, 

Department  of  Health  and  Human 

Services,  200  C  Street,  SW.. 

Washington,  DC  20204. 

5.  Duration  of  Agreement 

This  agreement  becomes  effective 
upon  acceptance  by  both  parties  and 
shall  remain  in  effect  indefinitely.  This 
agreement  may  be  modified  by  mutual 
consent  or  terminated  by  either  party 


upon  a  thirty  (30)  day  advance  written 
notice  to  the  other. 

6.  Liaison  Officers 

For  ATF:  Norris  L  Alford.  Chief.  Special 

Programs  Branch.  Bureau  of  Alcohol. 

Tobacco  and  Firearms.  Washington. 

DC  20226,  Telephone  Number:  202- 

566-7569 
For  FDA:  Curtis  E.  Coker.  Jr..  Division  of 

Regulatory  Guidance.  Center  for  Food 

Safety  and  Applied  Nutrition.  Food 

and  Drug  Administration. 

Washington,  DC  20204,  Telephone 

Number  202-485-0024. 

Dated:  November  20, 1987. 
W.  E.  Drake, 

Acting  Director.  Bureau  of  Alcohol.  Tobacco 
and  Firearms.  Department  of  the  Treasury. 

Dated:  November  20. 1987. 
Frank  E.  Young, 

Commissioner  of  Foods  and  Drugs.  Food  and 
Drug  Administration,  Department  of  Health 
and  Human  Services. 

(FR  Doc.  87-27313  Filed  11-27-87;  8:45  am] 
BILUNO  COOC  4«10-31-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program,  Board 
of  Scientific  Counselors;  Meeting 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  a  meeting  on  January 
7, 1988.  of  the  National  Toxicology 
Program  (NTP)  Board  of  Scientific 
Counselors,  Reproductive  and 
Developmental  Toxicology  Program 
Review  Subcommittee.  The  meeting  will 
be  held  in  Conference  Room  C.  South 
Campus.  National  Institute  of 
Environmental  Health  Sciences. 
Research  Triangle  Park.  NC  27709. 

The  meeting  begins  at  9.00  a.m.  and 
will  be  open  to  the  public.  The  primary 
agenda  topics  are  reviews  of  the 
protocol  for  studies  of  Reproductive 
Assessment  by  Continuous  Breeding 
(RACE),  proposed  modifications  to  the 
RACB  protocol,  concept  review  for 
continuation  of  developmental  toxicity 
studies,  and  review  of  research  efforts 
of  the  staff  at  the  National  Institute  of 
Environmental  Health  Sciences,  the 
National  Center  for  Toxicological 
Research  and  the  National  Institute  for 
Occupational  Safety  and  Health. 

The  Executive  Secretary,  Dr.  Larry 
Hart.  National  Toxicology  Program,  P.O. 
Box  12233.  Research  Triangle  Park, 
North  Carolina  27709,  Telephone  (919) 
541-3971.  FTS  629-3971,  will  furnish  the 
final  agenda.  The  roster  of 
Subcommittee  members  and  other 
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program  information  will  be  available 
prior  to  and  at  the  meeting,  and 
summary  minutes  will  be  available 
subsequent  to  the  meeting. 

Dated:  November  23. 1987. 
David  P.  Rail. 

Director.  National  Toxicology  Program. 
|FR  Doc.  87-27455  Filed  11-27-87,  8:45  am] 
MUMO  COW  4MO-01-M 


Social  Security  Administration 

Finding  Regarding  Foreign  Social 
Inaurance  or  Pension  System— Saudi 
Arabia 

AOCNCY:  Social  Security  Administration. 

HHS. 

action:  Notice  of  Finding  Regarding 

Foreign  Social  Insurance  or  Pension 

System — Saudi  Arabia. ^___ 

Finding:  Section  202(t)(l)  of  the  Social 
Security  Act  (42  U.S.C.  402(t)(l)) 
prohibits  payment  of  monthly  benefits  to 
any  individual  who  is  not  a  United 
States  citizen  or  national  for  any  month 
after  he  or  she  has  been  outside  the 
United  States  for  6  consecutive  months. 
This  prohibition  does  not  apply  to  such 
an  individual  where  one  of  the 
exceptions  described  in  sections 
202(t)(2)  through  202(t)(5)  of  the  Social 
Security  Act  (42  U.S.C.  402(t)(2)  through 
(t)(5))  affects  his  or  her  case. 

Section  202(t)(2)  of  the  Social  Security 
Act  provides  that,  subject  to  certain 
residency  requirements  of  section 
202(t)(ll).  the  prohibition  against 
payment  shall  not  apply  to  any 
individual  who  is  a  citizen  of  a  country 
which  the  Secretary  of  Health  and 
Human  Services  finds  has  in  effect  a 
social  insurance  or  pension  system 
which  is  of  general  application  in  such 
country  and  which: 

(a)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  account 
of  old  age,  retirement,  or  death;  and 

(b)  Permits  individuals  who  are 
United  States  citizens  but  not  citizens  of 
that  country  and  who  qualify  for  such 
benefits  to  receive  those  benefits,  or  the 
actuarial  equivalent  thereof,  while 
outside  the  foreign  country  regardless  of 
the  duration  of  the  absence. 

The  Secretary  of  Health  and  Human 
Services  has  delegated  the  authority  to 
make  such  a  finding  to  the 
Commissioner  of  Social  Security.  The 
Commissioner  has  redelegated  that 
authority  to  the  Director  of  the 
International  Policy  Staff.  Under  that 
authority  the  Director  of  the 
International  Policy  Staff  has  approved 
a  finding  that  Saudi  Arabia,  beginning 
March  1. 1987,  has  a  social  insurance 
system  of  general  application  in  effect 


which  pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  account 
of  old  age.  retirement,  or  death,  but  that  - 
under  this  social  insurance  system, 
citizens  of  the  United  States  who  are  not 
citizens  of  Saudi  Arabia,  and  who  leave 
Saudi  Arabia,  are  not  permitted  to 
receive  such  benefits,  or  their  actuarial 
equivalent,  at  the  full  rate  without 
qualification  or  restriction  while  outside^ 
that  country. 

Accordingly,  it  is  hereby  determined 
and  found  that  Saudi  Arabia  has  in 
effect,  beginning  March  1, 1987,  a  social 
insurance  system  which  meets  the 
requirements  of  section  202(t)(2)(A)  of 
the  Social  Security  Act  (42  U.S.C. 
402(t)(2){A)),  but  not  the  requirements  of 
section  202(t)(2)(B)  of  the  Act  (42  U.S.C. 
402(t)(2)(B)).  . 

Subparagraphs  (A)  and  (B)  of  section 
202(t)(4)  of  the  Social  Security  Act  (42 
U.S.C.  402(t)(4)(A)  and  (B))  provide  that, 
subject  to  certain  residency 
requirements  of  section  202(t)(ll). 
section  202{t)(l)  shall  not  be  applicable 
to  benefits  payable  on  the  earnings 
record  of  an  individual  who  has  40 
quarters  of  coverage  under  Social 
Security  or  who  has  resided  in  the 
United  States  for  a  period  or  periods 
aggregating  10  years  or  more.  However, 
the  provisions  of  subparagraphs  (A)  and 
(B)  of  section  202(t)(4)  shall  not  apply  to 
an  individual  who  is  a  citizen  of  a 
foreign  country  that  has  in  effect  a 
social  insurance  or  pension  system 
which  is  of  general  application  in  such 
country  and  which  satisfies  the 
provisions  of  subparagraph  (A)  of 
section  202(t)(2)  but  not  the  provisions 
of  subparagraph  (B)  of  section  202(t)(2). 

By  virtue  of  the  finding  herein,  the 
provisions  of  subparagraph  (A)  and  (B) 
of  section  202(t)(4)  do  not  apply  to 
citizens  of  Saudi  Arabia. 

This  revises  our  previous  finding 
(published  July  26, 1958  at  23  FR  5674) 
that  Saudi  Arabia  does  not  have  in 
effect  a  social  insurance  or  pension 
system  which  meets  the  requirements  of 
section  202(t)(2)  of  the  Social  Security 
Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
].  Joseph  Rausch,  Room  1104,  West  High 
Rise  Building,  6401  Security  Boulevard. 
Baltimore,  Maryland  21235,  (301)  965- 
3567. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.802  Social  Security- 
Disability  Insurance;  13.803  Social  Security- 
Retirement  Insurance;  13.805  Social 
Security — Survivors  Insurance) 

Dated:  November  20. 1987. 
Elizabeth  K.  Singleton. 
Director.  International  Policy  Staff. 
|FR  Doc.  87-27378  Filed  11-27-87;  8:45  am) 

BILUNG  CODE  41W-n-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

DEPARTMENT  OF  AGRICULTURE 

Scientific  Review  of  National  Nutrition 
Monitoring  System  Information  and 
Data;  Announcement  of  Study; 
Opportunities  To  Provide  Data  and 
Information;  Open  Meetings;  Closed 
Meetings 

agency:  Office  of  the  Assistant 
Secretary  for  Health,  Department  of 
Health  and  Human  Services  and  Office 
of  the  Assistant  Secretary  for  Food  and 
Consumer  Services,  United  States 
Department  of  Agriculture. 

action:  Notice. 


summary:  The  Department  of  Health 
and  Human  Services  (DHHS)  and  the 
United  States  Department  of  Agriculture 
(USDA)  are  announcing  that  the  Life 
Sciences  Research  Office  (LSRO)  of  the 
Federation  of  American  Societies  for 
Experimental  Biology  (FASEB)  is:  (a) 
Undertaking  a  scientific  review  of 
information  and  data  from  the  National 
Nutrition  Monitoring  System;  (b) 
preparing  a  scientific  report  on  national 
nutritional  status;  (c)  providing  an 
opportunity  for  presentation  of  written 
and  oral  views,  information,  and  data  at 
an  open  meeting  of  the  ad  hoc  Expert 
Panel  on  National  Nutrition  Monitoring; 
(d)  providing  an  opportunity  for  further 
written  comments  to  the  Expert  Panel 
subsequently;  and,  (e)  providing  notice 
of  meetings  of  the  ad  hoc  Expert  Panel. 
DATES:  (1)  An  open  meeting  of  the  ad 
hoc  Expert  Panel  will  be  held  on  January 
21, 1988.  at  9:00  a.m.  EST  at  the  Bethesda 
Ramada,  8400  Wisconsin  Avenue, 
Bethesda,  Maryland. 

(2)  A  further  opportunity  to  provide 
written  comments  will  be  available  after 
March  31, 1988. 

(3)  Further  information  on  these  dates 
will  also  be  available  from  the 
addresses  indicated  below. 

for  further  information  contact: 
Kenneth  D.  Fisher,  Life  Sciences 
Research  Office,  Federation  of 
American  Societies  for  Experimental 
Biology,  9650  Rockville  Pike,  Bethesda, 
MD  20«14.  (301)  530-7030.  Catherine 
Woteki.  Project  Officer,  Division  of 
Health  Examination  Statistics.  National 
Center  for  Health  Statistics.  3700  East- 
West  Highway,  Hyattsville,  MD  20782, 
(301)436-7068. 

SUPPLEMENTARY  INFORMATION:  DHHS 
and  USDA  are  announcing  a  jointly 
supported  contract  (DHHS  No.  282-87- 
0051)  with  FASEB  to  undertake  a  review 


of  dietary  intake  and  nutritional  status 
information  and  data  from  the  National 
Nutrition  Monitoring  System  (NNMS).  In 
response  to  the  agencies'  request,  the 
LSRO  of  FASEB  has  established  an  ad 
hoc  Expert  Panel  on  National  Nutrition 
Monitoring.  The  LSRO  and  the  Expert 
Panel  are  aware  of  the  increased 
responsibility  undertaken  jointly  by  the 
DHHS  and  the  USDA  for  developing, 
implementing,  and  operating  a 
coordinated  system  for  monitoring  the 
nutritional  and  dietary  status  of  the  U.S. 
population.  The  two  Departments  are 
responsible  for  the  planning  and 
coordination  functions  of  the  NNMS  and 
for  the  conduct  of  a  variety  of 
nationwide  surveys  through  which  the 
basic  data  on  the  nutritional  and  dietary 
status  of  the  population  are  gathered.  In 
addition,  DHHS  and  USDA  are 
committed  to  increasing  the  scope  of 
useful  information  collected,  improving 
the  efficiency  of  the  surveys,  increasing 
the  amount  and  sophistication  of  data 
analysis,  and  ensuring  the  timely  release 
of  information  that  provides  a  scientific 
foundation  for  the  Federal  Government's 
responsibilities  to  establish  a  sound  and 
coordinated  nutrition  policy. 

The  Departments  are  also  obligated  to 
present  reports  to  Congress,  at  three- 
year  intervals,  which  assess  the 
nutritional  status  of  the  U.S.  population 
based  on  data  collected  by  the  NNMS 
and  recommend  changes  in  the  system. 
The  first  of  these  reports  was  presented 
to  the  Congress  in  1986  and  provided  a 
descriptive  overview  of  the  nutritional 
and  dietary  status  of  the  U.S. 
population.'  It  was  prepared  by 
representatives  of  both  DHS  and  USDA 
with  the  guidance  of  a  jointly  appointed 
Federal  advisory  body  named  the  "Joint 
Nutrition  Monitoring  Evaluation 
Committee"  (JNMEC).  The  Committee 
set  objectives  for  the  coverage  of  topics 
in  the  first  report  and  in  future  reports. 
The  second  and  subsequent  reports  are 
intended  to  build  on  the  foundation 
provided  by  the  first  report  through  an 
expanded  and  detailed  interpretative 
discussion  and  analysis  of  factors  that 
influence  food  intake  and  nutritional 
status  in  the  United  Stales. 

Under  terms  of  Contract  No.  282-87- 
0051,  FASEB.  through  its  LSRO  and  the 
Expert  Panel,  will  assist  Dl  IHS  and 
USDA  by  providing  a  report  which 
presents  a  scientific  review  of  the 


'  U.S.  Depurlm'.^nt  of  Hpiitlh  .tnd  Mum.jn  Services 
and  U.S.  Di!pdrtmcnl  of  Afiricutture:  Niilrilion 
Monitoring  in  the  United  Stales— A  Progress  Report 
from  tlif  loinl  Nutrition  Monitoring  Kvuludlion 
Committee.  DHHS  Publication  No.  (PtIS)  8*^1255. 
Public  Heaitt)  Service.  Washington.  DC:  ILS. 
Government  Printing  Office.  |uly  IflflB. 


dietary  and  nutritional  status  of  the  U.S. 
population,  as  well  .is  factors  that 
determine  status,  based  on  data  and 
information  available  through  the 
NNMS  and  other  sources.  The  findings 
and  conclusions  of  the  report  will  serve 
as  the  scientific  basis  for  c:onsideration 
by  DHHS  and  USDA  in  their  joint  repoH 
to  the  U.S.  Congress  in  1989. 

The  report  to  be  prepared  will  build 
on  the  descriptive  foundation 
established  in  the  1986  report  of  tht; 
JNMEC.  It  will  consist  of  an  update  on 
the  dietary  and  nutritional  status  of  the 
U.S.  population  based  on  data  from  fh(! 
NNMS  produced  or  released  since 
publication  of  the  first  report.  An  in- 
depth  integrative  analysis  of  two 
specific  topics,  nutritional  factors  in 
cardiovascular  disease  and  assessment 
of  iron  nutriture.  will  aLso  be  included  in 
the  report. 

The  specific  scope  of  work  of  I,SRO 
and  its  Expert  Panel  includfs; 

(a)  An  update  of  the  trend  and 
baseline  data  on  nutritional  status  and 
food  and  nutrient  intake  presented  in 
the  1986  nutrition  monitoring  report. 
Sources  of  relevant  data  to  be  used  in 
this  evaluation  may  include  the 
Hispanic  Health  and  Nutrition 
Examination  Survey,  the  1985  and  1986 
Continuing  Surveys  of  Food  Intake  by 
Individuals,  the  1980  Food  and  Drug 
Administration  Vitamin/Mineral 
Supplement  Intake  Survey,  the  1986 
Health  Interview  Survey,  data  from  the 
USDA  Economic  Research  Service,  and 
available  data  from  other  components  of 
the  NNMS  including  the  Centers  for 
Disease  Control.  Food  and  Drug 
Administration,  Human  Nutrition 
Information  Service,  and  the  National 
Institutes  of  Health.  In  addition,  the 
Expert  Panel  will  reevaluate  the 
categorization  of  food  components 
established  in  1986  with  respect  to 
completeness  of  data  and  monitoring 
priority.  If  changes  are  recommended, 
the  rationale  for  any  recategorization 
will  be  accompanied  by  sufficient 
evidence  of  supporting  data.  If  new 
assessment  criteria  are  established,  the 
rationale  will  be  documented. 

(b)  In-depth  analyses  of  two  topics 
selected  as  examples  of  NNMS  health 
and  dietary  data:  the  first  represented 
by  data  on  the  relationship  of  diet  to  a 
specified  chronic  disease,  emphasizing 
nutritional  factors  in  cardiovascular 
disease;  and  the  second  by  assessment 
of  iron  nutriture.  These  two  topics  were 
selected  because  of  their  public  health 
significance  and  because  of  the  breadth 
of  data  available  from  the  NNMS.  In 
1986,  the  JNMEC  found  that  the  principal 


nutrition-related  health  problems 
experienced  by  Americans  arise  fr«>ni 
overconsumptlon  of  fat,  saturated  faity 
acids,  cholesterol,  and  sodium. 
Excessive  intakes  of  these  food 
components  are  assoriiited  with  .in 
increased  risk  of  developing 
cardiovascular  diseases.  Tlie  Committee 
also  found  that  diftiiry,  biochemical, 
and  hematological  data  Indicate  th;il 
iron  nutriture  is  a  problem  in  some 
subgroups  of  the  population.  In 
developing  this  portion  of  its  repot  t.  the 
Expert  Panel  will  identify  how  NNMS 
data  can  contribute  to  understanding  of 
these  public  health  concerns.  Emphasis 
will  be  on  the  ability  to  identify  the 
nature  and  magnitude  of  nutrition 
related  problems  in  the  U.S.  population, 
identification  of  groups  at  risk,  the 
setting  of  interpretative  criteria  and  the 
limits  of  interpretation,  the  detection  of 
trends,  the  assessment  of  factors 
(personal,  household,  demographic, 
health-related,  or  attitudinal)  thai 
determine  dietary  intake  and  nutriliuiiai 
status,  and  the  identification  of  gups  in 
the  databases.  Possible  sources  of 
relevant  data  include  those  listed  above 
as  well  as  the  second  National  Health 
and  Nutrition  Examination  Survey, 
report  from  the  National  Health 
Interview  Surveys,  labor  and  census 
statistics,  and  others. 

The  ad  hoc  Expert  Panel  is  composed 
of  expert  scientists  whose  knowlcilge 
and  experience  in  a  variety  of 
disciplinary  areas  are  necessary  tu 
successful  completion  of  the  contractual 
work.  These  disciplinary  areas  include 
agricultural  economics,  behavioral 
science,  clinical  nutrition,  community 
nutrition,  epidemiology,  nutritional 
biochemistry,  public  health,  and 
statistics.  Members  of  the  ad  hoc  Expert 
Panel  are:  C.  Wayne  Callaway,  M.D.. 
George  Washington  University  Medical 
Center,  Washington,  DC;  Oral  Capps,  Jr.. 
Ph.D..  Texas  A&M  University,  College 
Station,  TX;  Catherine  Cowell,  Ph.D. 
New  York  City  Department  of  He,jlth. 
New  York.  NY;  Peter  R.  Dallman.  M.D., 
University  of  California,  San  Fransrisco. 
CA;  Ronald  N.  Forthofer,  Ph.D., 
University  of  Texas  School  of  Public 
Health,  Houston,  TX;  A.  Catharine  Ross. 
Ph.D..  Medical  College  of  Pennsylvania. 
Philadelphia.  PA;  Howard  G.  Schutz. 
Ph.D.,  University  of  California,  Davis, 
CA. 

Notice  is  hereby  given  that  the  ad  hoc 
Expert  Panel  will  hold  an  open  public 
meeting  at  which  opportunity  will  be 
provided  for  organizations  and 
individuals  to  present  written  and  oral 
views,  information,  and  data  on  the 
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topics  in  tiie  scope  of  work  as  outlined 
above.  The  open  public  meeting  will  be 
held  on  January  21. 1988.  at  the  Bethesda 
Ramada.  8400  Wisconsin  Avenue. 
Bethesda.  Maryland.  At  that  meeting, 
comments,  views,  and  information 
related  to  the  topics  identified  in  the 
Expert  Panel's  scope  of  work  will  be 
received.  This  notice  invites  submission 
of  written  comments,  views, 
information,  and  data  on  the  topics 
identified  in  the  scope  of  work  as     | 
outlined  above.  Three  copies  of  any ' 
written  submission  should  be  forwarded 
to  the  Project  Officer  (address  above). 
Three  copies  of  any  written  submission 
should  be  sent  to  the  Life  Sciences 
Research  Office  (address  above).  The 
deadline  for  receipt  of  such  information 
is  January  15. 1988.  Written  requests  to 
make  oral  presentations  should  be  sent 
to  the  addresses  above  and  must  be 
received  before  December  31. 1987. 
Organizations  and  individuals  who  wish 
to  make  oral  presentations  will  be 
notified  by  the  LSRO  as  to  detailed 
instructions  on  submission  of  abstracts 
of  presentations  and  other  requirements, 
scheduling  of  presentations,  and  other 
pertinent  information. 

On  or  about  March  31. 1988,  the 
Expert  Panel  will  announce  and  make 
available  publicly  its  tentative  outline 
for  the  report.  Organizations  and 
individuals  who  wish  to  obtain  the 
tentative  outline  for  the  report  !»hould 
request  copies  in  writing  from  the  Life 
Sciences  Research  Office  (address 
above).  By  this  notice,  the  Expert  Panel 
is  soliciting  submission  of  written 
comments,  views,  information,  and  data 
pertinent  to  the  tentative  outline  of  the 
report.  Copies  of  the  tentative  outline 
and  information  on  submission  of 
written  comments,  views,  information, 
and  data  will  be  available  from  the  Life 
Sciences  Research  Office  on  or  about 
April  1. 1988. 

Interested  persons  should  be  aware 
that  the  Expert  Panel  will  be  meeting  in 
executive  session  during  the  period 
November  1, 1987,  through  March  31. 
1989.  at  FASEB  (address  above).  In 
addition,  the  Expert  Panel  will  meet 
after  the  conclusion  of  the  public 
meeting  in  executive  session  to  consider 
all  the  information  and  views  received 
at  the  open  meeting,  written 
submissions,  and  all  other  published 
data  and  information  obtained  by  the 
Expert  Panel  in  the  course  of  its  review. 
Information  on  agendas  for  each 
meeting  to  be  held  under  terms  of  this 
contract  will  be  available  from  LSRO 
(address  above). 


Dated:  November  23. 19B7. 
|.  M.  McGiimif. 

Deputy  Assistant  Secretary  for  Health  (Office 

of  Disease  Prevention  and  Health  Promotion  I. 

Department  of  Health  and  Human  Ser\ices. 

Suzanne  S.  Hairis. 

Deputy  Assistant  Secretary  for  Food  and 

Consumer  Services,  U.S.  Deportment  of 

Agriculture. 

(FR  Doc.  87-27393  Filed  11-27-B7;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WHdlffe  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperwori( 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management  . 
and  Budget  (OM6)  for  approval  under 
the  provisions  of  the  Paperwork 
ReducUon  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Service's 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service  Clearance  Officer 
and  the  OMB  Interior  Desk  Officer. 
Washington,  DC  20503,  telephone  202- 
395-7313. 

Title:  Amendments  to  the  Fish  and 
Wildlife  Permit/Licraise. 

Abstract-  The  amended  information 
collection  requirement  will  implement 
the  amendments  contained  in  the 
proposed  rule  to  provide  uniform  rules 
and  procedures  for  the  application, 
issuance,  renewal,  suspension, 
revocation,  and  general  administration 
of  permits  contained  in  50  CFR  Part  13. 
The  Service  further  proposes  changes  in 
50  CFR  Part  21  relative  to  permits  for  the 
taking,  possession,  transportation, 
importation,  sale,  purchase,  barter,  and 
banding  or  marking  of  migratory  birds. , 

Service  Form  Number  3-200 

Frequency:  On  occasion 

Description  of  Respondents:  Individuals 

and  small  businesses 
Annual  Responses:  16,795 
Annual  Burden  Hours:  21,218 
Service  Clearance  Officer  James  E. 

Pinkerton.  202-653-7500. 

Dale:  November  17. 1987. 
lames  C.  Gritman, 

Assistant  Director.  Refuges  and  Wildlife. 
(FR  Doc.  87-27408  Filed  11-27-87:  8:45  am) 
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Bureau  of  Intfian  Affairs 

intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Proposed 
Development  of  ttie  Miner  Fiat  Dam 
Proiect  on  the  White  Mountain  Apache 
Indian  Reservation,  Navafo  Courity,  AZ 

AQENCV:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environonental  impact  statement. 

summary:  The  Bureau  of  Indian  Affairs 
(BLA)  is  issuing  this  Notice  to  advise 
that  an  Environmental  Impact  Statement 
will  be  prepared  for  a  proposed  project 
to  construct  a  water  development 
project  on  the  White  Mountain  Apache 
Indian  Reservation  in  Navajo  County 
located  in  eastcentral  Arizona. 

FOR  FURTHER  INFORMATION  CONTACR 

Ms.  Amy  L.  Heuslein.  Area 
Environmental  Protection  Specialist, 
Bureau  of  Indian  Affairs,  Phoenix  Area 
Office,  P.O.  Box  10,  Phoenix.  Arizona 
85001,  telephone  (602)  241-2281  or  FTS 
281-2281. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Indian  Affairs,  in  cooperation 
with  the  White  Mountain  Apache  Indian 
Tribe,  will  prepare  an  Environmental 
Impact  Statement  (EIS)  on  a  proposed 
water  development  project  to  be 
constructed  on  the  White  River  in  the 
Salt  River  drainage  of  Arizona.  The 
proposed  action  involves  the 
construction  and  operation  on  the 
proposed  Miner  Flat  Dam  Project  and 
associated  facilities.  Need  for  the 
project  is  to  expand  an  irrigation  system 
for  agriculture  development  and 
hydropower  production  for  residential, 
community,  and  industrial  purposes  on 
the  reservation. 

Information  describing  the  proposed 
action  will  be  sent  to  the  appropriate 
Federal  tribal,  state  and  local  agencies 
and  to  private  organizations  and  citizens 
expressing  an  interest  in  this  proposal. 

Scoping  meeting  to  identify  issues  and 
alternatives  to  be  evaluated  in  the  EIS 
will  be  held  on  December  15. 1987,  at  the 
Tribal  Headquarters,  Whiteriver. 
Arizona,  at  3:00  p.m.  and  on  December 
16. 1987,  at  the  Phoenix  Indian  School 
Auditorium,  45  East  Midway  Avenue, 
Phoenix.  Arizona,  at  7:00  p.m.  Comments 
and  participation  in  the  scoping  process 
are  solicited  and  should  be  directed  to 
the  BIA  at  the  address  provided  above. 

Significant  issues  to  be  covered  during 
the  scoping  process  include  biotic; 
archeological.  cultural  and  historic  sites; 
socioeconomic  conditions;  visual  and 
land  use;  air  and  water  quality;  and 
resource  use  patterns.  Potential 
environmental  impacts  that  may  result 


from  the  proposal  are:  Cultural 
resources  and  biological  resources. 

We  estimate  the  Draft  EIS  will  be 
available  for  public  review  in 
approximately  six  months. 

This  notice  is  published  pursuant  to 
§  1501.7  of  the  Council  on 
Environmental  Quality  regulations  (40 
CRF  Parts  1500-1508)  implementing  the 
procedural  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4371  et  seq.). 
Department  of  the  Interior  Manual  (516 
DM  1-6)  and  is  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary- 
Indian  Affairs  by  209  DM  8. 

Dated:  November  19. 1987 
Hazel  E.  Elbert, 

Acting  Assistant  Secretary— Mian  Affairs. 
|(FR  Doc.  87-27429  Filed  11-27-87:  8:45  am] 
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Bureau  of  Land  Management 

INV-010-0»-5410-10-ZPKC;  N-45128] 

Realty  Action;  Conveyance  of  Federal 
Mineral  Interest  in  Elko  County,  NV 

Notice  is  hereby  given  that  pursuant 
to  the  Act  of  October  21. 1976  (43  U.S.C. 
1719(b)),  the  Toano  Corporation,  has 
applied  for  conveyance  of  the  Federal 
mineral  interest  for  the  following  lands; 

Mount  Diablo  Meridian,  Nevada 

T.  33  N.,  R.  70  E., 
Sec.  7,  WViSW'/4,  SE'ASWy*: 
Sec.  17,  NEy4NE«/«.  S'/iNW/iNEVi. 
NW'/iNWV4NE'/4,  W'>iNE'/4NWV4NEV4, 
S'/iNE'/4,  NW'/4,  Nf'iSW^.  NEV4SEV4: 
Sec.  18.  All. 

Comprising  1,195  acre.s. 

The  area  described  above  is  located 
in  Elko  County.  Nevada.  Upon 
publication  in  the  Federal  Register. 
these  lands  will  be  segregated  from  all 
other  forms  of  appropriation  under  the 
public  land  laws,  including  the  mining 
laws. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  persons  may 
submit  comments  to  the  Elko  District 
Manager,  Bureau  of  Land  Management. 
3900  E.  Idaho  Street,  Elko.  Nevada 
89801. 

Rodney  Harris, 

District  Manager 

Dated:  November  19, 1987. 
IFR  Doc.  87-27409  Filed  11-27-67;  8:45  am) 

BILLING  COOE  4310-MC-M 


National  Paric  Service 

Acadia  National  Parlt,  Bar  Harbor.  ME; 
Acadia  National  Parl(  Advisory 
Commission;  Meeting 

Notice  is  herby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463.  86  Stat.  770.  5  U.S.C. 
App.  1.  Sec.  10),  that  a  meeting  of  the 
Acadia  National  Park  Advisory 
Commission  will  be  held  on  Monday. 
January  11, 1988.  Committee  workshops 
will  be  held  on  Friday,  December  4, 
1987,  and  Monday,  December  7, 1987. 

The  Commission  was  established 
pursuant  to  Pub.  L  99-420,  section  103. 
The  purpose  of  the  Commission  is  to 
consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  Park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  Committee  workshop  on 
conservation  easements  will  convene  at 
the  Fire  House  in  Bass  Harbor.  Maine, 
on  December  4, 1987,  at  10:00  a.m.  The 
Committee  workshop  on  acquisition 
guidelines  will  convene  at  Acadia 
National  Park  Headquarters,  Bar 
Harbor,  Maine,  on  December  7, 1987,  at 
9:00  a.m.  The  January  11, 1988,  meetings 
will  convene  at  the  Mount  Desert  Town 
Office  Building,  Sea  Street.  Northeast 
Harbor,  Maine.  The  Easement 
Committee  and  the  Acquisition 
Guidelines  Committee  meetings  will 
begin  at  10:00  a.m.,  and  the  full 
Commission  will  meet  at  1:00  p.m.  to 
consider  the  following  agenda; 

1.  Report  from  Easement  Committee. 

2.  Report  from  Acquisition  Guidelines 
Committee. 

3.  Review  of  Loop  Road  proposal. 

4.  Old  business. 

5.  New  business. 

6.  Public  comments 

7.  Proposed  agenda  and  date  of  next 
Commission  meeting. 

Committee  meetings  and  the  full 
Commission  are  open  to  the  public. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  official  listed 
below  at  least  seven  days  prior  to  the 
meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent.  Acadia  National  Park. 
P.O.  Box  177,  Bar  Harbor.  Maine  04609 
tel:  (207)  288-3338. 


Date:  November  18, 1987. 
Steven  H.  Lewis, 

Deputy  Regional  Director. 

jFR  Doc.  87-27371  Filed  ll-27-«7;  8:45  am| 
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INTERSTATE  COMMERCE 
COMMISSION 

lEx  Parte  No.  297  (Sut>-7)| 

Motor  Carrier  Rate  Bureaus; 
Expansion  of  Collective  Ratemaldng 
Territory 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Request  for  further  comments. 


summary:  In  1984.  the  Commission 
sought  comments  on  several  requests  by 
motor  carrier  rate  bureaus  to  expand  the 
territorial  scope  of  their  collective 
ratemaking  activities  (49  FR  10381. 
March  20. 1984).  Oral  argument  was  held 
on  December  4. 1984.  In  an  open  voting 
conference  held  on  May  21, 1985,  the 
Commission  voted  to  withhold 
disposition  pending  its  review  of  MC-82 
rate  bureau  ■  agreements  filed  pursuant 
to  the  Motor  Carrier  Act  of  1980.  Since 
then,  the  MC-82  rate  bureau  agreements 
have  all  received  at  least  provisional 
approval,  and  the  Commission  will  now 
consider  the  merits  of  the  proposals. 
However,  since  the  Commission 
concluded  at  the  voting  conference  that 
the  record  was  insufficent  properly  to 
evaluate  the  likely  effects  of  nationwide 
collective  ratemaking,  it  seeks  further 
comments.  Comments  should  address: 
(1)  Whether  territorial  expansion  is 
desirable,  especially  in  light  of  the 
expanding  geographic  and  territorial 
scope  of  individual  member  carriers; 
and  (2)  the  benefits  (or  detriments)  of 
such  action. 

DATES:  Comments  are  due:  January  29, 
1988. 

Replies  must  be  received  by:  February 
29.1988. 

ADDRESS:  Send  comments  (an  original 
and  10  copies)  referring  to  Rx  Parle  No. 
297  (Sub-No.  7),  to:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT 
Harold  Johnson,  (202)  275-7971 

or 
Jane  Udovic.  (202)  275-7831  (TDD  for 
hearing  impaired,  (202)  275-1721) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 


'  1  he  MC-a2  liunsius  are  Ihont-  lisl.d  a  1  4» THJ 
1139.111))  imd  Nirfjjara  Frontier  Tdrifr  Bureau.  Im;. 
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the  Commission's  decision.  Copies  of 
the  decision  are  available  from  the 
OfTice  of  the  Secrelary.  Room  2215, 
Interstate  Commerce  Commission, 
Washington.  DC  20423.  (202)  275-742a 
(assistance  for  the  hearing  impaired  is 
available  through  TDD  Services  (202) 
275-1721  or  by  pickup  from  Dynamic 
Concepts.  Inc..  in  Room  2229  at 
Commission  headquarters). 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

Audiority:  49  U.S.C.  10321  and  10706  and  5 
U.S.C.  553. 

Decided:  November  19. 1987. 

By  the  Commission.  Chairman  Gradisbn. 
Vice  Chairman  Lamboley.  Commissioners 
Slerrelt.  Andre,  and  Simmoos. 
Noieta  R.  McGee, 
Secretary. 

[FR  Doc.  87-27426  Filed  ll-27-«7;  8:45  am] 
BIUINQCOOC  7«3S-01-M 


(Finance  Docket  No.  31160] 


i 


The  Atchison,  Topeka  and  Santa  I 
RaNway  Co.;  Tradcaga  ffights;  Chicago 
and  North  Western  Transportation  Co. 

Chicago  and  North  Western 
Transportation  Company  (C&NW)  has 
agreed  to  grant  overhead  trackage  rights 
to  The  Atchison.  Topeka  and  Santa  Fe 
Railway  Company  (Santa  Fe)  between 
Iowa  Junction  (C&NW  Station  No. 
2647  +  86)  and  HoUis  (C&N*W  Station  No. 
9+15).  a  total  distance  of  approximately 
5.0  miles,  in  Illinois.  The  C&NW-Santa 
Fe  agreement  replaces  a  prior 
agreement,  dated  April  2, 1928,  between 
Santa  Fe  and  Peoria  Terminal  Company. 
The  C&NW-Santa  Fe  trackage  rights 
transaction  was  consummated  on 
November  17. 1987.  effective  October  19. 
1985  (the  date  the  1928  agreement  was 
terminated,  in  accordance  with  its 
terms,  by  WiHiam  M.  Gibbons.  Trustee 
of  Chicago.  Rock  Island  and  Pacific 
Railroad  Company,  sole  owner  of  Peoria 
Terminal  Company). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  tiling  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354 1.CC. 
006  (1978),  as  modified  in  Mendocino 
Coast  Ry..  Inc. — Lease  and  Operate,  360 
LC.C.  653  (1980). 

Dated:  November  la  1987. 


By  the  Commission.  )ane  F.  Mackall 
Director.  Office  of  Proceedings. 
Nareta  R.  McGm. 
Secretary. 
jFR  Doc.  87-27288  Filed  11-27-87;  8:45  am) 
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(Finance  Docket  No.  31041] 

Butte/ Anaconda  Historical  Park  and 
RaUroad  Corp.;  Lease  and  Operatk>n 
and  Acquisition  Exemptkm;  Certain 
Lines  of  the  State  of  Montana 

The  State  of  Montana  (Montana),  on 
behalf  of  the  Butte/ Anaconda  Historical 
Park  and  Railroad  Corporation  (BAHP). 
has  filed  a  notice  of  exemption  to  lease, 
operate,  and  acquire  in  the  future  a  line 
owned  by  Montana  and  operated  by 
Rams,  Inc.  (Rams),  a  Class  III  railroad. 
The  subject  line  is  known  as  the 
Missoula  Gulch  and  Butte  Hill  Line,  and 
is  entirely  contained  in  Silver  Bow 
County.  MT.  The  Missoula  Gulch  Line 
extends  from  milepost  0.0  at  Rocker  to 
milepost  4.40  at  the  Butte  Hill  Yard.  The 
Butte  Hill  Line  extends  from  milepost  0.0 
at  the  Butte  Hill  Yard  to  milepost  3.69  . 
near  the  Badger  Mine.  Associated  with 
the  lines  are  an  additional  3.67  miles  of 
yards,  sidings,  and  turnouts. 

Rarus  currently  operates  the  subject 
line  under  a  lease-purchase  agreement. 
The  agreement  will  be  severed 
approximately  four  weeks  after  the 
exemption  becomes  effective,  and 
Montana  will  enter  into  a  long  term 
lease-purchase  agreement  with  BAHP. 
Under  the  lease-purchase  agreement 
between  Montana  and  BAHP.  BAHP  is 
allowed  to  lease  the  line  for  up  to  15 
years,  and  it  may  exercise  its  option  to 
purchase  the  line  at  any  time.  Rarus  will 
provide  common  carrier  ser\'ice  on  the 
line  pursuant  to  a  contract  with  BAHP.  It 
is  unclear  whether  Rarus  will  be 
operating  the  line  in  its  own  name  or  on 
behalf  of  BAHP.  A  separate  notice  of 
exemption  will  be  required  with  respect 
to  the  operation  of  the  line  by  Rarus  (or 
any  other  operator)  in  its  own  name. 
Any  comments  must  be  filed  with  the 
Commission  and  served  on  David  P. 
Desch.  Montana  Department  of 
Commerce,  1424  Ninth  Avenue.  Helena. 
MT  59620. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 


Decided:  November  9. 1987. 

By  the  Commission.  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 
|FR  Doc.  87-27289  Filed  11-27-87;  8:45  am| 
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(Fmanee  Docket  No.  31 1S4] 

Gordon  H.  Fay  and  George  E. 
Bartholomew— Continuance  in 
Control;  Seminole  Gulf  Railway,  LP. 

Gordon  H.  Fay  and  George  E. 
Bartholomew  filed  a  notice  of 
exemption,  under  49  CFR  1180.2(d). 
concerning  their  continuance  in  control 
of  Seminole  Gulf  Railway.  LP.  (LP),  a 
limited  partnership  that  will  become  a 
carrier  upon  its  purchase  of  lines  of 
railroad  from  CSX  Transportation  Inc.. 
in  Florida.'  Messers  Fay  and 
Bartholomew  now  jointly  control  The 
Bay  Colony  Railroad  Corporation  (Bay 
Colony),  a  carrier.  They  have  formed  a 
new  corporation.  The  Seminole  Gulf 
Railway.  Inc.  (SGLR)  to  act  as  the 
general  partner  of  LP. 

The  railroads  to  be  controlled  do  not 
connect  with  each  other,  and  the 
transaction  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other  or 
any  railroad  in  their  corporate  families. 
Bay  Colony  operates  a  Class  111  carrier 
in  Massachusetts,  and  LP  will  operate  as 
a  Class  III  carrier  in  Florida. 

This  exemption  does  not  relieve  a 
carrier  of  its  statutory  obligation  to 
protect  the  interests  of  employees. 
Under  49  U.S.C.  11347.  imposition  of 
conditions  for  the  protection  of  railroad 
employees  is  mandatory.  We  have  found 
that  the  employee  protective  conditions 
in  New  York  Dock  Ry. — Control- 
Brooklyn  Eastern  Dist..  360  I.C.C.  60 
(1979).  satisfy  the  statutory  requirements 
for  the  protection  of  employees  affected 
by  transactions  under  49  U.S.C.  11343. 
Accordingly,  this  exemption  will  be 
subject  to  these  conditions  for  affected 
railroad  employees. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 

Dated:  November  12, 1987. 


'  A  notice  of  exemption  in  Finance  Docket  No. 
31155  covering  thai  acquisition  will  be  sened  and 
published  in  the  Federal  Register  concurrently  with 
this  notice  of  exemption. 
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By  the  Commission.  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Norela  R.  McGee, 
Secretary. 

|FR  Doc.  87-27290  Filed  11-27-87;  8:45  am] 
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(Docket  No.  AB-3  (Sut>-No.  71XJ 

Missouri  Pacific  RaHroad  Co.; 
Abandonment  Exemption;  Washington 
County,  MO  (Lumtie  Branch) 

Missouri  Pacific  Railroad  Company 
has  filed  a  notice  of  exemption  under  49 
CFR  Part  1152  Subpart  ¥— Exempt 
Abandonments,  to  abandon  1.75  miles  of 
the  Lumtie  Branch  in  Washington 
County.  MO.  extending  from  railroad 
milepost  60.8  near  Mineral  Point  to  the 
end  of  the  line  at  railroad  milepost  62.55 
near  Lumtie. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  the  line  does  not 
handle  overhead  traffic;  and  (2)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

Applicant  has  filed  an  environmental 
report  which  shows  that  no  significant 
environmental  or  energy  impacts  are 
likely  to  result  from  this  abandonment. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360  I.C.C.  91 
(1979). 

The  exemption  will  be  effective 
December  30. 1987  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  must  be  filed  by  December  10, 1987, 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
December  21. 1987  with:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Joseph  D. 
Anthofer.  Law  Department.  1416  Dodge 
Street.  Omaha.  NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 


upon  environmental  or  public  use 
conditions. 

Decided:  November  17. 1987. 

By  the  Commission.  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
Norela  R.  McGee, 
Secretar}: 


[Docket  No.  AB-33  (Sut>>No.  48X)] 

Union  Pacific  Railroad  Co^  Exemption; 
AlMindonment  in  Solano  and  Yolo 
Counties,  CA 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F— Exempt  Abandonments,  to 
abandon  its  Dozier-Montezuma 
Branches  of  railroad  extending  from 
milepost  64.33  near  Dozier.  CA.  to 
milepost  64.61  on  the  Montezuma 
Branch,  and  continuing  from  that  point 
which  commences  the  Dozier  Branch  to 
the  end  of  the  line  at  milepost  76.135 
near  Libfram,  CA. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  overhead  traffic  is 
not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  State  or  local  governmental 
entity  acting  on  behalf  of  such  user) 
regarding  cessation  of  service  over  the 
line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-ycar  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

Applicant  has  filed  an  environmental 
report  which  shows  that  no  significant 
environmenal  or  energy  impacts  are 
likely  to  result  from  this  abandonment. 

As  a  condition  to  use  this  exemption, 
any  employee  affected  by  the 
abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360  I.C.C. 
91(1979).  « 

The  exemption  will  be  effective 
December  30, 1987  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  must  be  filed  by  December  10. 1987. 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
December  21, 1987  with:  Office  of  the 
Secretary.  Case  Control  Branch 
Interstate  Commerce  Commission. 
Wa.shington.  DC  20423. 


A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Joseph  D. 
Anthofer.  Union  Pacific  Railroad 
Company,  1416  Dodge  Street,  Omaha, 
NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  18. 1987. 

By  the  Commission,  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  87-27294  Filed  11-27-87;  8:45  am) 
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(Finance  Docket  No.  31155] 

Seminole  Gulf  Railway.  LP.;  Exemption 
to  Acquire  and  Operate— CSX 
Transportation,  Inc. 

Decided:  November  13. 1987. 

Seminole  Gulf  Railway.  LP.  (LP),  a 
noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  and  operate  CSXT 
Transportation.  Inc.'s  lines  of  railroad 
between  Arcadia  (M.P.  SVC  883.0)  and 
Vanderbill  Beach  (MP.  AX  990.689).  and 
between  Oneco  (M.P.  SW  875.0)  and 
Venice  (M.P.  SW  904.425).  all  in  the 
State  of  Flordia.' 

Comments  must  be  filed  with  the 
Commission  and  served  on  Applicant's 
representative.  William  P.  Quinn. 
Esquire.  Rubin.  Quinn  &  Moss.  1800 
Penn  Mutual  Tower.  510  Walnut  Street. 
Philadelphia,  PA  19106,  (215)  925-8,300. 
This  transaction  will  involve  the 
issuance  of  securities  by  L.P.  which, 
upon  operation  of  the  line,  will  be  a 
Class  III  carrier.  The  issuance  of  the.se 
securities  is  an  exempt  transaction 
under  49  CFR  1175.1. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 


'  The  Railway  L,dbor  Executives'  Association 
niiHi  a  request  lor  the  imposition  of  labor  protective 
conditions.  Since  the  subject  abandonment  involves 
an  exemption  from  section  10903.  suiii  conditions 
hiive  beim  impoited  routinely. 


'  The  common  control  of  LP.  and  a 
nonconni'i!Ctinf;  carrier.  Bay  Colony  Railroad 
Corporation,  is  the  subiuct  of  a  notice  of  exemption 
filed  pursuant  to  49  CFR  1180.2|d|(2|  in  Finrihce 
Docket  No.  31)54  thai  is  Ijeing  served  ami  pubiiithtHl 
in  the  Federal  Register  concurrently  with  this  notice. 


45510 
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By  the  Commission.  Jane  F.  Mackall, 
Director.  Office  of  Proceedings. 

Noreta  R.  McGee. 

Secretar}'. 

|FR  Doc  87-27291  Filed  11-27-87;  8:45  am] 
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IFkUNic*  Docket  No.  31 1401 

Wyoming  and  Colorado  Railroad  Co., 
inc^  Acquisition  and  Operation 
Exemption— Certain  Unes  of  Union 
Pacific  Railroad  Co.  I 

Wyoming  and  Colorado  Railroad 
Company.  Inc.,  has  filed  a  notice  of 
exemption  to  acquire  and  operate  131.52 
miles  of  line  of  Union  Pacific  Railroad 
Company.  The  property  consists  of  the 
former  Coalmont  Branch  from  milepost 
0.19  at  Laramie.  WY.  and  beginning  770 
ft.  from  the  switch  of  the  west  leg  of  the 
wye  to  the  end  of  track  at  Hebron.  CO, 
at  milepost  108.0  (107.81  miles)  and  the 
former  Encampment  Branch  from 
milepost  0.57  at  Walcott.  WY.  to  the  end 
of  track  at  Saratoga,  WY.  at  milepost 
24.28  (23.71  miles).  Any  comments  must 
be  filed  with  the  Commission  and 
served  on  Frank  S.  Warner.  543-25th 
Street.  Ogden.  UT  84401. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  November  9. 19»7. 

By  the  Commission,  jane  P.  Mackall 
Director.  Office  of  Proceedings. 
NoceU  R.  McGee. 
Secretary. 
|FR  Doc  87-27292  Filed  11-27-87;  8:45  am) 

MIXING  COK  703S-01-M 


DEPARTMENT  OF  JUSTICE         I 

LxMlging  of  Consent  Decree  Pursuant 
to  ttie  Compretiensive  Environmental 
Response,  Compensation  and  Liability 
Act  and  Resource  Conservation  and 
Recovery  Act;  Conservation  Chemical 
Co.etaL 


In  accordance  with  Departmen  al 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  November  23. 1987.  a 
proposed  Consent  Decree  in  United 
States  V.  Consen'ation  Chemical 
Company,  et  al..  Civil  No.  82-0983-CV- 
W-5.  was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Missouri.  The  proposed  Consent  Decree 


concerns  a  lawsuit  filed  under  section 
7003  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  and  sections  106 
and  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA).  The 
proposed  Consent  Decree  requires  the 
defendants  to  implement  a  remedial 
action  which  includes  surface  cleanup 
and  a  surface  cap,  a  withdrawal  well 
system  for  contaminated  groundwater, 
and  a  groundwater  treatment  and 
monitoring  system  to  remedy  conditions 
at  the  hazardous  waste  landfill  in 
Kansas  City,  Missouri  owned  by  the 
Conservation  Chemical  Company.  The 
defendants  are  also  required  to  pay 
response  costs  to  the  United  States. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington.  DC  20530,  and 
should  refer  to  United  States  v. 
Conservation  Chemical  Company,  et  al.. 
DJ  Ref.  90-7-1-8. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Western  District  of 
Missouri.  811  Grand  Avenue.  Kansas 
City,  Missouri  64106  and  at  the  Region 
VII  Office  of  the  Environmental 
Protection  Agency,  726  Minnesota 
Avenue.  Kansas  City,  Kansas  66101. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Rm.  1515,  Ninth  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  my  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  please  enclose  a  check  in  the 
amount  of  $6.70  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 

The  Court  has  indicated  that  it  will 
conduct  a  hearing  to  receive  the  views 
of  interested  parties  commencing  at  9^00 
a.m.,  November  23. 1987.  in  the  United 
States  Courthouse,  811  Grand  Avenue. 
Kansas  City,  Missouri. 
Roger ).  Marzulla. 

Act  inn  .Assistant  Attorney  General.  Land  and 
Natural  Renotircea  Division. 
|KR  Doc.  87-27402  Filed  11-27-87;  8:45  am) 
BILLING  CODE  441(MI1-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Determinations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  Augat-Vitei(,  Inc.,  et  al. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
November  9, 1987— November  13. 1987 
and  November  16. 1987— November  20. 
1987. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  the  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-20.070:  Augat-Vitek.  Inc..  Et 

Paso.  TX 
TA-W-20.1W:  Van  Leer  Containers. 

Inc..  Jersey  City.  NJ 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-20.J60:  El  Paso  Natural  Gas  Co.. 
Coyanosa,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-  W-20. 157:  A  TB-T  Information 
Systems.  Shreveport,  LA 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  al 
the  firm. 
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TA-W-20.177;  Clovis  Riley,  Inc.. 
Pcarsall.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20. 126;  Mechanical  Systems. 
Inc.,  Houston,  TX 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20.109:  USS Minnesota  Ore 
Operations,  ML  Iron,  MN 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20. 188;  Metal  Litho  Corp.. 
Elizabeth,  NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20.106;  Rebel  Geophysical.  Inc.. 
Denver.  CO 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20.198;  Watson's  Tee  House, 
Inc..  Miami,  FL 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 

1974. 

TA-W-20,226;  Loff land  Brothers  Co., 
New  Braunfels,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 

1974. 

TA-W-20, 152;  Seamless  Hospital 
Products,  Fayette,  AL 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20,131;  Todd  Shipyard  Corp.. 
Jersey  City,  NJ 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20,156;  TRW-EPl  Colorado 
Springs,  CO 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20,116;  Bigheart  Pipe  Line  Corp., 
OK 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20.1 17;  Bow  Pipe  Line  Co.,  Tulsa, 
OK 


The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA~W-20,144;  Kanawha  Coat  Co.. 
Ashford,  WV 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20,120;  Dillingham  Ship  Repair. 
Portland,  OR 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  sction  222  of  the  Trade  Act  of 
1974. 

TA-W-20, 132;  Unisys  Corp.,  Eagan,  MN. 
Building,  Component  Prep  Avenue 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20.133;  Unisys  Corp.,  Plant  8, 

Prototype  Manufacturing 

Operations,  Eagan,  MN 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

Anirmative  Determinations 

TA-W-20,095;  Veeder-Root  Co., 
Hartford,  CT 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  3, 1986. 

TA-W-19.782; L.B.C.  Corp.,  Miami,  FL 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  6, 1986  and  before  April  6. 1987. 
TA-W-20,139;  Eaton  Corp.,  Fluid  Power 

Div..  Power  Steering  Pump  Line. 

Marshall,  MI 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  1. 1987. 

TA-W-20,]  19;  China,  Inc.,  North 
Bergen.  NJ 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  17. 1986  and  before  January 
31. 1988. 

TA-W-20, 191;  Pervel Industries,  Inc., 
Plainfield,  CT 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  afier 
October  1, 1986. 

TA-W-20.960;  Mobil  Exploration  & 
Producing,  Denver  Div,  Denver,  CO 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  15. 1986. 

TA-W-20.100;  Corona  Plastic,  Inc., 
DenviUe.  NJ 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  4, 1987. 


TA-W-20,091;  Dynapac  Mfg,  Inc., 
Stanhope,  NJ 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  afier 
April  4, 1987. 

Tj\-W -20,147;  Latez  Industries,  Inc., 
Chippewa  Lake.  OH 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  24, 1986. 

TA-  W-20. 102;  Harowe  Servo  Controls, 
Inc..  West  Chester,  PA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  afier 
September  11, 1986. 

TA-W-20,098;  Centralab,  Inc.,  Ceramics 

Department,  El  Paso.  TX 

A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or  afier 

June  1. 1987  and  before  October  31, 1987. 

TA-W-20. 118;  Champion  Die  Co..  Lynn. 
MA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  18, 1986. 

TA-W-20,127;  NCA.  Inc.,  Burlington.  NC 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  18. 1986. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  November  9, 
1987— November  13, 1987  and  November 
16, 1987— November  20. 1987.  Copies  of 
these  determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  601  D  Street.  N  W.. 
Washington,  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 
Marvin  M.  Fooks, 

Director,  Off  ice  of  Trade  AdjusUnent 
Assistance. 

Dated:  November  24. 1987. 
[FR  Doc.  87-27442  Filed  11-27-87;  8:45  am| 

BILUNO  COOC  4S10-3IMI 


[TA-W-20,071J 

Cumberland  Steel  Co.,  Cumberland, 
MD;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  al 
Cumberland  Steel  Company, 
Cumberiand  Maryland.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 


45512 


Federal  Register  /  Vol.  52,  No.  229  /  Monduy,  November  30.  1987  /  Notices 


Federal  Register  /  Vol.  52.  No.  229  /  Monday.  November  30.  1987  /  Notices 


45513 


TA-W-20.071;  Cumberland  Steel 
Company.  Cumberland.  Mar^'land. 
(November  23. 1987.) 

Signed  at  Washington.  DC  this  2;trd  day  of 
November  1987. 

Man-in  M.  Fooks. 

Director.  Officv  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  87-27440  Filed  11-27-87:  8:45  nm\ 

BIUJN6  CODE  4S10-30-M 


|TA-W-1».9S7i 


General  Motors  Corp.  BOC  Leeds, 
Kansas  City,  Ml.;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  Novemlier  4. 
1987.  the  company  requested 
administrative  reconsideration  of  the 
Department's  negative  determination  on 
the  subject  petition  for  trade  adjustment 
assistance  for  workers  at  General 
Motors  Corporation.  BOC  Assembly 
Leeds.  Kansas  City.  Missouri.  The  denial 
notice  was  signed  on  September  22. 1987 
and  published  in  the  Federal  Register  on 
October  6. 1987  (52  FR  37381). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  misjake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  If.  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  company  claims  that  worked 
separation  at  General  Motors  (GM). 
BOC  Leeds  Assembly.  Kansas  City, 
Missouri  were  the  result  of  a  loss  in 
sales  to  competitive  imports.  The 
company  cites  sales  data  showing  that 
Toyota.  Honda.  Nissan  and  Hyundai 
reported  increased  sales  in  the  U.S. 
market  in  1987  compared  to  1986. 

Workers  at  BOC  Leeds  Assembly 
produce  three  car  models — Chevrolet 
Cavalier.  Buick  Skyhawk  and  the 
Oldsmobile  Firenza — all  J-body  type 
cars.  The  department  includes  the  GM  J- 
body  family  of  cars  in  a  small  car 
classiHcation  which  includes  other 
domestic  and  foreign  cars  of  similar 
characteristics. 

Industry  data  indicate  that  GM  and 
the  foreign  segment  of  the  small  car 
market  experienced  a  market  share  loss, 
while  all  other  domestic  manufacturers 
of  small  cars  experienced  an  increase  in 
sales  and  market  share  in  the  first  three 


quarters  of  model  year  1987  compared  to 
the  same  period  of  model  year  1986.  The 
market  share  loss  experienced  by  GM  in 
this  market  was  attributable  to  domestic 
competition,  not  to  foreign  competition. 
Sales  data  for  competitive  Toyota. 
Honda.  Nissan  and  Hyundai  were 
included  in  the  Department's  analysis. 

Conclusion 

After  review  of  the  application  and 
investigation  Hndings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  19th  day  of 
November  1987. 

Rol)ert  O.  Deslongchamps, 

Director.  Office  of  Legislation  and  Acturiol 
Sen'ices.  UlS. 

|FR  Doc.  87-27443  Filed  11-27-87;  8:45  amj 

BiLUNG  CODE  45«0-30-M 


[TA-W-19.925  and  TA-W-19,9261 

General  Motors  Corp.;  BOC  Orion  and 
BOC  Wentzville  Assembly  Centers; 
Affirmed  Determination  Regarding 
Application  for  Reconsideration 

In  the  matter  of  General  Motors 
Corporation— TA-W-19.925,  BOC  Orion 
Assembly,  Orion  Township.  Michigan, 
and  TA-W-19.926  BOC  Wentzville 
Assembly  Center,  Wentzville,  Missouri. 

By  an  application  dated  October  23,' 
1987.  the  company  requested 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  behalf  of  workers  and 
former  workers  at  the  subject  locations 
of  General  Motors  Corporation.  The 
denial  notice  was  published  in  the 
Federal  Register  on  October  6. 1987  (52 
FR  37381). 

The  company  claims  that  the 
Department  used  the  standard 
automobile  classification  in  making  its 
determination  rather  than  the  high  or 
standard/lower  luxury  automobile 
classification. 

Conclusion.  After  careful  review  of 
the  application,  I  conclude  that  the  claim 
is  of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 


Signed  at  Washington.  DC.  this  19th  Day  of 
November  1987. 
Stephen  A.  Wandner, 
Deputy  Director.  Office  of  Legislation  and 
Actuarial  Sen- ices.  UIS. 
[FR  Doc.  87-27434  Filed  11-27-87:  8:45  amj 

BILLINO  CODE  4S10-3(MI 


[TA-W-19. 782) 

LC.B.  Corp.;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974.  the  Department  of 
Labor  issued  a  Certification  of  F.ligibility 
to  Apply  for  Worker  Adjustment 
Assistance  on  July  31. 1987  applicable  to 
all  workers  of  L.C.B.  Corporation, 
Miami,  Florida. 

Based  on  new  information  furnished 
by  the  company,  the  Office  of  Trade 
Adjustment  Assistance,  reviewed  the 
certification.  The  additional  information 
revealed  that  several  workers  were 
retained  by  the  company  past  the  April 
6, 1987  termination  date  to  close  down 
the  circuit  breaker  manufacturing 
operations  at  the  plant. 

The  intent  of  the  certification  is  to 
cover  all  workers  of  LC.B.  Corporation 
who  were  affected  by  the  closing  of  the 
Miami,  Florida  plant.  The  notice, 
therefore,  is  amended  by  providing  a 
new  termination  date  of  August  1, 1987. 

The  amended  notice  applicable  to 
TA-W-19,  782  is  hereby  issued  as 
follows: 

All  workers  of  L.C.B.  Corporation,  Miami. 
Florida  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  6, 1986  and  before  August  1, 1987  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  23rd  day  of 
November  1987. 
Robert  O.  Deslongchamps. 
Director.  Office  of  Legislation  and  Actuarial 
Services.  UIS. 

[FR  Doc.  87-27435  Filed  11-27-87;  8:45  am] 
BHXINO  COOC  4510-30-M 


[TA-W-19,8121 

Levelor  Soutti  Venetian  Blinds; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974.  the  Department  of 
Labor  issued  a  Certification  of  Eligibility 
to  Apply  for  Worker  Adjustment 
Assistance  on  August  13, 1987 
applicable  to  all  workers  of  Levelor 
South  Venetian  Blinds,  Hialeah,  Florida. 
The  Certification  contained  a 


termination  date  of  March  31. 1987.  The 
Certification  was  published  in  the 
Federal  Register  on  January  21. 1987  (52 
PR  2306). 

Based  on  new  information  furnished 
to  the  Department  by  the  company, 
some  laid  off  workers  were  retained 
after  the  March  31, 1987  termination 
date  set  in  the  certification  to  phase  out 
operations  and  prepare  the  plant  for 
closing. 

The  intent  of  the  certification  is  to 
cover  all  workers  at  Levelor  South 
Venetian  Blinds.  Hialeah,  Florida  who 
were  affected  by  increased  imports  of 
Venetian  blinds  and  window  shades. 
The  notice  is  amended  by  inserting  a 
new  termination  date  of  November  20, 
1987. 

The  amended  notice  applicable  to 
TA-W-19.812  is  hereby  issued  as 
follows: 

All  workers  of  Levelor  South  Venetian 
Blinds.  Hialeah,  Florida  who  became  totally 
or  partially  separated  from  employment  on  or 
after  May  28, 1986  and  before  November  20. 
1987  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC.  this  19th  Day  of 
November  1987. 

Stephen  A.  Wandoer, 

Deputy  Director.  Office  of  Legislative  and 
Actuarial  Services,  UIS. 
[FR  Doc.  87-27436  Filed  11-27-87;  8:45  amj 
BILLING  COOE  4S10-30-M 


;  Termination  of 


[TA-W-20,148] 

Mt.  Carmel  Fa$ 
Investigatic 

Pursuant  to  section  22^f  the  Trade 
Act  of  1974.  an  investigatidn  was 
initiated  on  October  5, 1987  in  response 
to  a  worker  petition  which  was  filed  by 
the  International  Ladies'  Garment 
Workers  Union  on  behalf  of  workers  at 
Mt.  Carmel  Fashions,  Mt.  Carmel. 
Pennsylvania. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-20.077).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  19th  day  of 
November  1987. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  87-27437  Filed  11-27-67;  8:45  am) 

BIUING  CODE  4510-30-M 


ITA-W-16,732,et8ll 

AT4T  Information  Systems;  Kent,  WA, 
et  al;  Investigation  Regarding 
Termination  of  Certification  of 
EligibiUty  to  Apply  for  Worker 
Adjustment  Assistance 

Following  a  Department  of  Labor 
investigation  under  section  222  of  the 
Trade  Act  of  1974  and  in  accordance 
with  section  223  of  the  Act.  on  July  3. 
1986,  the  Department  of  Labor  issued  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  applicable  to 
workers  and  former  workers  of  AT&T 
Information  Systems'  warehouses  in 
Kent,  Washington;  Miami,  Florida  and 
Minneapolis,  Minnesota.  A  significant 
portion  of  output  at  each  of  the  subject 
warehouses  was  part  of  the  integrated 
production  process  of  telephone  sets 
manufactured  at  AT&T  Information 
Systems'  plant  in  Shreveport.  Louisiana. 

The  notice  of  certification  was 
published  in  the  Federal  Register  on  July 
23, 1986  (51  FR  26483). 

Pursuant  to  section  223(d)  of  the  Act 
and  29  CFR  90.17(a).  the  Director  of  the 
Office  of  Trade  Adjustment  Assistance 
has  instituted  an  investigation  to 
determine  whether  the  total  or  partial 
separations  of  the  certified  workers  at 
the  subject  locations  continue  to  be 
attributable  to  the  conditions  specified 
in  section  222  of  the  Act  and  29  CFR 
90.16(b). 

Pursuant  to  29  CFR  90.17(b)  the  group 
of  workers  or  any  other  persons 
showing  a  substantial  interest  in  the 
proceedings  may  request  a  public 
hearing  or  may  make  written 
submissions  to  show  why  the 
certification  should  not  be  terminated, 
provided,  that  such  request  or 
submission  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
no  later  than  (December  10, 1987). 

The  record  of  the  certifications  (TA- 
W-16,732.  TA-W-16,733.  and  TA-W- 
16.738),  containing  non-confidential 
information  is  available  for  inspection  M 
the  Office  of  the  Director,  Office  of 
Trade  Adjustment  Assistance. 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street  NW.,  Washington, 
DC  20213. 

Signed  at  Washington,  DC.  this  20th  day  oi 
November  1987. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  87-27441  Filed  11-27-87;  8:45  am| 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notic*  87-97) 

National  Environmental  Policy  Act; 
Availability  of  Draft  Environmental 
Impact  Statement 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  availability  of  draft 
environmental  impact  statement. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  National  Aeronautics 
and  Space  Administration  has  prepared 
a  supplemental  draft  environmental 
impact  statement  (EIS)  relating  to  the 
proposed  Galileo  and  Ulysses  Missions. 
Comments  on  the  supplemental  draft 
EIS  and  on  matters  set  forth  therein  are 
solicited  from  and  may  be  submitted  by 
State  and  local  agencies  and  members 
of  the  public.  Such  comments  should  be 
submitted  to  Dr.  Dudley  G.  McConnell. 
Code  EL  Washington,  DC  20546.  All 
comments  must  be  received  within  45 
days  of  this  notice  in  order  to  be 
considered  in  the  preparation  of  the 
final  EIS. 

Copies  of  the  draft  statement  may  be 
obtained  or  examined  at  any  of  the 
following  locations: 

(a)  NASA  Headquarters,  Public 
Documents  Room  (Room  126),  600 
Independence  Avenue,  SW.. 
Washington,  DC  20546. 

(b)  NASA/Ames  Research  Center 
(Building  201,  Room  17),  Moffeft  Field, 
CA  94035. 

(c)  NASA/Ames  Research  Center. 
Dryden  Flight  Research  Facility 
(Building  4800,  Room  1017).  PO  Dox  273. 
Edwards  CA  93523. 

(d)  NASA/Goddard  Space  Flight 
Center  (Building  8,  Room  150), 
Greenbelt,  MD  20771. 

(e)  NASA/Johnson  Space  Center 
(Building  1.  Room  136).  Houston  TX 
77058. 

(f)  NASA/Kennedy  Space  Center 
(Headquarters  Building.  Room  1207). 
Kennedy  Space  Center,  FL  32899. 

(g)  NASA/Ungley  Research  Center 
(Building  1219,  Room  304).  Hampton  VA 
23365. 

(h)  NASA/Lewis  Research  Center 
(Administration  Building.  Room  120). 
21000  Brookpark  Ro.^d.  Cleveland.  OH 
44135. 

(i)  NASA/Marshall  Space  Flight 
Center  (Building  4200,  Room  G-11). 
Huntsville.  AL  35812. 

(j)  NASA/National  Space  Technology 
Laboratories  (Building  1100.  Room  A- 
213).  Bay  St.  Louis.  MS  39520. 
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(k)  let  Propulsion  Ldborutory  (Building 
180.  Room  600),  4800  Oaic  Grove  Drive. 
Pasadena.  CA  91109. 

(I)  NASA/Coddard  Space  Flight 
Center.  Wallops  Flight  Facility  (Library 
Building.  Room  E-105).  Wallops  Island. 
VA  23337. 

Noveml)er  12. 1987. 

C  Howard  Rol>ins.  |r.. 

Deputy  Associate  Administrator  for 
Management. 

|FR  Doc  87-26704  Filed  11-27-87:  8:45  an) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

M«dla  Arts  Advisory  Panel  (Narrative 
Fnm  Devetopment  Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (ftib. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Narrative  Film 
Development  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
December  15, 1987.  from  9:00  a.m.-flcOO 
p.m.  in  room  716  of  the  Nancy  Manks 
Center.  1100  Pennsylvania  Avenue  NW., 
Washington.  DC  2U506 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
Hnancal  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  witii  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  (202)  682-5433. 
Noveinl>er  20, 1987. 

YvoniM  M.  Sabine. 

Acting  Director.  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 

|FR  Doc  87-27410  Filed  11-27-87;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Suticommittee  on  Safety 
Philosophy,  Technology,  and  Criteria; 
Revision  of  Agenda 

The  Federal  Register  published  on 
Thursday.  November  19. 1987  (52  FR 
44502)  contained  notice  of  a  meeting  of . 
the  ACRS  Subcommittee  on  Safety 
Philosophy,  Technology,  and  Criteria  to 
be  held  on  December  2. 1987.  Room  1046. 
1717  H  Street.  NW..  Washington.  DC, 
The  agenda  has  been  revised  as  noted 
below: 

Wedi\esday,  December  2.  1987—1:00 
P.M.  Until  the  Conclusion  of  Business 

The  Subcommittee  will  discuss  the 
Staffs  proposed  implementation  plan 
for  the  Safety  Goal  Policy  Statement. 

Dated:  November  23, 1987. 
Morion  W,  LilMrkin, 

Assistant  Executive  Director  for  Project 

Review. 

(PR  Doc.  87-27394  Filed  11-27-87:  8:45  amj 
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Advisory  Committee  on  Reactor 
Safeguards,  Sul>committee  on  Generic 
Items;  Meeting 

The  ACRS  Subcommittee  on  Generic 
Items  will  hold  a  meeting  on  December 
16, 1987,  Room  1046. 1717  H  Street.  NW.. 
Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday, 
December  16.  1987—12:00  noon  until  the 
conclusion  of  business 

The  Subcommittee  will  discuss  with 
representatives  from  the  Duke  Power 
Company  the  steps  involved  in 
implementing  the  resolution  of  Generic 
Issues  and/or  Unresolved  Safety  Issues 
(USIs),  the  contribution  to  plant  safety 
resulting  from  the  implementation  of  the 
resolution  of  Generic  Issues  and  USIs. 
and  other  related  matters. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 


During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Sam  Duraiswamy  (telephone  202/6344- 
3267)  between  8.15  a.m.  and  5:00  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Date:  November  24. 1987. 
Morton  W.  LibaHdn, 
Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  87-27449  Filed  11-27-87:  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Reliability  Assurance;  Meeting 

The  ACRS  Subcommittee  on 
Reliability  Assurance  will  hold  a 
meeting  on  December  16, 1987.  Room 
1046, 1717  H  Street.  NW.,  Washington. 
DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday. 
December  16,  1987—8:00  a.m.  until  the 
conclusion  of  business. 

The  Subcommittee  will  explore  the 
current  status  of  equipment  qualification 
research.  Current  plans  for  an 
equipment  qualification  scoping  study 
will  be  presented. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff  Persons  desiring 
to  make  oral  statements  should  notify 


the  ACRS  stalT  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Richard  Major  (telephone  202/634-1414) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Date:  November  23, 1987. 

Morton  W.  Libarkin, 

Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  87-27450  Filed  1 1-27-«7;  8:45  am] 
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(Docket  Nos.:  50-374  and  SO-374] 

Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Prior 
Hearing;  Commonwealth  Edison  Co. 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-11 
and  NPF-18  issued  to  Commonwealth 
Edison  Company  (the  licensee),  for 
operation  of  I^Salle  County  Station, 
Units  1  and  2  located  in  LaSalle  County. 
Illinois. 

These  amendments  will  allow 
removal  of  the  Main  Steam  Line 
Isolation  from  Main  Steam  Tunnel 
temperature  and  differential 
temperature  sensors.  The  alarm  function 
from  the  sensors  will  be  retained  to 
provide  early  indication  of  potential 
steam  leaks.  The  proposed  amendments 
were  sent  to  NRC  on  July  10. 1987. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 


(the  Act)  and  the  Commission's 
regulations. 

By  December  28. 1987,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  "  in  10  CFR  Part  2,  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  requests 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceedings  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  hearing  conference  scheduled  in 
the  proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 


supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Indentification  Number  3737  and  the 
following  message  addressed  to  Daniel 
R.  Muller:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Council — Bethesda,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  and  to  Michciil 
Miller.  Isham.  Lincoln,  and  Boulc,  One 
First  National  Plaza,  42nd  Floor, 
Chicago.  Illinois  60603,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leav*» 
to  intervene,  amended  petitions, 
supplemental  petition  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  oi  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factor  specified  in  10 
CFR  2.714(a){l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  10. 1987.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H.  Street,  NW..  Washington,  DC. 
and  at  the  Public  Library  of  Illinois 
Valley  Community  College.  Rural  Routt? 
No.  1.  Oglesby.  Illinois  61348. 

Dated  at  Bethesda,  Maryland  this  20tt)  H^y 
of  November  1987. 


BEST  COPY  AVAILABLE 
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For  the  Nuclear  ReguUitory  Commission. 
Daoiel  R.  Mailer. 

Director.  Pro/eel  Directorate  111-2.  Division  of 
Reactor  Projects-Ill.  IV,  V  and  Special 
Projects. 
|FR  Doc.  87-27446  Filed  11-27-87;  8:45am| 

BUUMGCOOe  75M-01-M 


[Docket  No.  50-416) 

Mississippi  Power  &  Light  Co.,  et  al 
(Grand  Gulf  Nuclear  Station,  Unit  ^y, 
Exemption 

I. 

Mississippi  Power  &  Light  Company, 
System  Energy  Resources,  Inc.,  and 
South  Mississippi  Electric  Power 
Association  (the  licensees)  are  the 
holders  of  Facility  Operating  License 
No.  NPF-29.  issued  November  1. 1984. 
which  authorizes  operation  of  the  Grand 
Gulf  Nuclear  Station.  Unit  1  (the 
facility).  This  license  provides,  among 
other  things,  that  the  licensees  are 
subject  to  all  rules,  regulations  and 
orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission).  The 
facility  is  a  boiling  water  reactor  located 
in  Claiborne  County,  Mississippi. 

n. 

Appendix  A  of  10  CFR  Part  20  defines 
protection  factors  for  respirators. 
Footnote  d-2(c)  of  this  appendix  states, 
"No  allowance  is  to  be  made  for  the  use 
of  sorbents  against  radioactive  gases  or 
vapors."  I 

By  letter  dated  June  29, 1987.  System 
Energy  Resources  Inc.  (SERI.  or  the! 
licensee)  requested  an  exemption  to  10 
CFR  Part  20.  Appendix  A,  footnote  d- 
2(c)  in  accordance  with  10  CFR       j 
20.103(e).  By  letter  dated  August  2lJ 
1987,  the  licensee  provided  further  I 
justification  for  the  exemption  in 
response  to  our  requests  for  additional 
information. 

The  licensee  has  provided  test  data 
and  canister  qualification  information 
by  reference  to  Mine  Safety  Appliances 
(MSA)  Company  data  submitted  in 
conjunction  with  a  similar  request  by 
Alabama  Power  Company  for  the  Joseph 
M.  Farley  Nuclear  Plant,  Units  1  and  2 
(Docket  Nos.  50-348  and  50-364).  SERI 
has  provided  detailed  information 
relating  to  the  request  for  exemption  to 
10  CFR  Part  20.  Appendix  A.  footnote  d- 
2(c).  The  exemption  would  allow  the  use 
of  a  radioiodine  protection  factor  of  50 
for  MSA  GMR-1  canisters  to  be  used  at 
the  facility. 

The  licensee  has  maintained  good  fuel 
integrity  with  minimal  leakage  and  uses 
process  or  engineered  controls  to  the 
extent  practicable  to  maintain  airborne 
contamination  exposures  as  low  as 


reasonably  achievable.  However,  in  the 
event  of  significant  failed  fuel,  airborne 
radioactive  levels  could  exceed  the 
capability  afforded  by  these  controls. 
This  would  require  respiratory 
protection  from  radioiodine  for  workers 
needing  to  enter  such  an  environment 
for  maintenance  or  other  purposes.  The 
requested  exemption  woufd  allow  the 
use  of  an  air-purifying  respirator  in  lieu 
of  supplied  air  or  self-contained 
apparatuses  for  the  workers  in  such  an 
event.  The  less  cumbersome  air- 
purifying  respirators  can  provide 
increased  comfort  and  mobility  in  most 
cases,  resulting  in  less  physical  effort 
and  stress,  increased  wori<er  efficiency 
and  decreased  personnel  exposure  time. 

Criteria  and  background  information 
used  for  the  evaluation  includes  10  CFR 
20.103: 10  CFR  19.12:  Regulatory  Guide 
8.15,  "Acceptable  Programs  for 
Respiratory  Protection":  Regulatory 
Guide  8.20,  "Applications  of  Bioassay 
for  1-125  and  1-131":  NUREG/CR-3403, 
"Criteria  and  Test  Methods  for 
Certifying  Air-Purifying  Respirator 
Cartridges  and  Canisters  Against 
Radioiodine";  and  Regulatory  Guide  8.8, 
"Information  Relevant  to  Ensuring  That 
Occupational  Radiation  Exposures  at 
Nuclear  Power  Stations  Will  Be  As  Low 
As  Is  Reasonably  Achievable."  The 
staffs  discussion  and  evaluation  of  the 
request  for  exemption  follows. 
Since  a  National  Institute  for 
Occupational  Safety  and  Health/Mine 
Safety  Health  Administration  (NIOSH/ 
MSHA)  testing  and  certification 
schedule  for  sorbents  for  use  for 
protection  against  radioiodine  gases  and 
vapors  has  not  been  developed,  the  NRC 
staff  has  evaluated  the  licensee's 
request  and  verified,  as  required  by  10 
CFR  20.103(e).  that  the  licensee  has 
demonstrated  by  testing,  or  by  reliable 
test  data  and  adequate  quality 
assurance  measures,  that  the  material 
and  performance  characteristics  of  the 
MSA  GMR-I  canister  can  provide  the 
proposed  degree  of  protection  (i.e..  a 
protection  factor  of  50),  under  the 
anticipated  conditions  of  use,  for  8 
hours.  The  main  considerations  of  the 
staffs  technical  evaluation  were 
canister  efficiency  and  service  life, 
including  the  effects  of  temperature.     , 
poisons,  relative  humidity,  challenge 
concentration  and  breathing  rates  on 
canister  efficiency  and  service  life.  The 
staffs  programmatic  evaluation 
considered  quality  control/quality 
assurance  measures  employed  to  assure 
canister  performance,  and  radiation 
protection/ALARA  measures,  such  as 
preparation  and  planning  for  work,  on- 
the-job  evaluations,  use  of  engineering 
controls,  radiological  surveillance  and 
radiological  training. 


The  licensee  has  provided  reliable  test 
information  which  verifies  that  the 
sorbent  canister  selected  (MSA  GMR-I) 
will  provide  a  protection  factor  of  50  for 
over  a  period  of  8  hours  of  continuous 
use.  provided  that  the  total  challenge  of 
radioactive  and  nonradioactive  iodine 
and  other  halogenated  compounds  does 
not  exceed  1  ppm  and  the  temperature 
does  not  exceed  120°F..  or  the  dewpoint 
does  not  exceed  107°F.  The  data 
provided  by  MSA  shows  the 
breakthrough  point  of  the  GMR-1 
canister  to  be  well  beyond  8  hours. 

Testing  has  been  conducted  under 
acceptable  conditions  of  cyclic  flow, 
and  under  worst-case  conditions  for 
those  environmental  factors  affecting 
service  life;  temperature,  relative 
humidity,  and  challenge  concentration 
of  CHJ  (methyl  iodide),  which  is  the 
most  penetrating  of  the  challenge  forms. 
MSA  data  provided  by  the  licensee 
indicates  that  the  MSA  GMR-I  canisters 
perform  adequately  under  the  accepted 
test  conditions.  These  conditions — the 
criteria  and  test  methods — are 
consistent  with  those  derived  for  the 
canisters  by  the  staff  in  NUREG/CR- 
3403,  and  are  acceptable. 

The  licensee  has  provided 
commitments  that  the  MSA  GMR-I 
canisters  will  meet  the  standards  for 
quality  assurance  and  quality  control 
which  are  recognized  by  NIOSH, 
compatible  with  NRC  staff  positions, 
and  are  therefore  acceptable.  This 
includes  a  commitment  by  MSA  to 
establish  a  1%  acceptable  quality  limit 
(AQL)  in  a  5  to  10  ppm  challenge 
concentration  of  CH3I,  90%  relative 
humidity.  110°F.  64  LPM  cycle  flow,  for  a 
service  life  of  8  hours  or  more  at 
penetrations  equal  to  1%  of  the 
challenge  concentration.  Testing  data 
provided  by  the  licensee  has 
demonstrated  that  performance  (i.e., 
service  life)  of  canisters  at  100%  relative 
humidity  is  acceptable. 

Certain  limitations  and  precautions 
based  on  the  sorbent  canister 
manufacturer's  recommendations  and 
NUREG/CR-3403  guidance  are 
necessary  for  effective  utilization  of  the 
sorbent  canisters.  The  staff  agrees  with 
the  following  limitations  and  usage 
restrictions  as  proposed  by  the  licensee; 

1.  Protection  factor  equal  to  50  as 
maximum  value. 

2.  The  maximum  permissible 
continuous  use  time  is  8  hours,  after 
which  the  canisters  will  be  discarded. 

3.  Canisters  are  not  to  be  used  in  the 
presence  of  organic  solvent  viipors. 


4.  Canisters  are  to  be  stored  in  sealed, 
humidity-barrier  packaging  in  a  cool, 
dry  environment.' 

5.  The  allowable  service  life  for 
sorbent  canisters  is  to  be  calculated 
from  the  time  of  unsealing  the  canister, 
including  periods  of  non-exposure. 

6.  Canisters  are  to  be  used  with  a  full 
facepiece  capable  of  providing 
protection  factors  greater  than  100. 

7.  Canisters  are  not  to  be  used  in  total 
challenge  atmosphere  concentrations  of 
organic  iodines  and  other  halogenated 
compounds  greater  than  1.0  ppm, 
including  nonradioactive  compounds. 

8.  Canisters  are  not  to  be  used  in 
environments  where  the  temperature 
exceeds  120*F  or  the  dewpoint  exceeds 
107*F. 

In  addition  to  the  Limitations  and 
usage  restrictions  noted  above,  the 
licensee  will  utilize  the  following 
administrative  and  procedural  controls; 

1.  Temperatures  will  be  measured 
each  shift  and/or  coincidently  with 
operations  which  raise  the  temperature 
in  work  areas  to  ensure  that 
temperatures  do  not  exceed  120T  or  the 
temperature  corresponding  to  a 
dewpoint  of  107°F  during  sorbent 
canister  use. 

2.  In  the  initial  implementation  of 
GMR-I  canister  use,  the  following 
program  verification  measures  will  be 
used: 

a.  Weekly  whole-body  counts  are  to 
be  provided  for  individuals  using  the 
sorbent  canister  for  radioiodine 
protection; 

b.  For  individuals  who  exceed  10  MPC 
hours  in  7  consecutive  days,  a  whole- 
body  count  will  be  required  prior  to 
their  next  entry  into  a  radioiodine 
atmosphere  (i.e..  effectively  a  10  MPC 
hour  stay  time); 

c.  If  an  individual  measures  70  nCi  or 
greater  iodine  uptake  to  the  thyroid 
during  a  whole  body  count,  the 
individual's  entry  into  radioiodine 
atmospheres  will  be  restricted  pending 
health  physics  evaluation:  and 

d.  A  whole  body  count/survey  data 
base  will  be  compiled  to  evaluate  the 
results  of  the  program. 

3.  Grand  Gulf  Nuclear  Station.  Unit  1 
procedures  and  administrative  practices 
for  chemical  control  currently  exist 
which  restrict  painting  and  chemical 
releases  in  areas  served  by  the  standby 
gas  treatment  system  (SGTS).  Since  use 
of  the  GMR-1  canister  vrill  most  likely 


'  Sorbent  cunislers  will  be  miiinlrfinud  in  lirensoe 
Cidss  "A"  storsK«>  as  defined  in  ANSI  N4.'i2.2  after 
receipt  onsile.  except  for  those  m^iintained  for  ready 
issue  in  the  respirator  is&ue  area.  The  Class  "A" 
storage  area  used  to  store  the  sorbent  canisters  iit 
ihc  Grand  Gulf  Nuclear  Station  will  be  a  special 
temperature  and  humidity-controlled  room  in  the 
main  warehouse. 


be  in  the  same  areas  served  by  the 
SGTS.  the  proposed  environment  for 
GMR-1  canister  use  will  be  assured. 

In  addition,  the  licensee  will  revise 
health  physics  procedure  Ol-S-08-4  to 
incorporate  the  restrictions  for  use  of 
GMR-I  canisters.  These  revised 
procedures  will  restrict  use  of  GMR-I 
canisters  in  areas  where  painting  or  use 
of  organic  vapors  or  chemicals  is  in 
progress  or  has  recently  been 
completed. 

4.  Existing  respiratory  protection 
program  requirements  and  restrictions 
(e.g..  physicals,  fit  tests,  10  CFR  Part  20 
requirements,  Appendices  A  and  B)  still 
apply  and  the  licensee  will  modify 
respiratory  program  lesson  plans  to 
include  specific  aspects  of  issue  and  use 
of  GMR-I  canisters. 

Coupled  with  the  use  of  a  full 
facepiece  and  with  the  capability  of 
providing  a  protection  factor  of  greater 
than  100,  the  protection  factor  of  50  is 
conservative  under  these  conditions. 
Canister  efficiency  will  be  retained  for 
the  radioiodine  gas  or  vapors  of  interest 
(CHsL  fc,  HOI)  for  this  time  period  (i.e.,  8 
hours).  Additionally,  the  licensee  has 
provided  data  which  shows  the 
breakthrough  point  to  be  well  beyond  8 
hours.  To  preclude  aging,  service  life 
will  be  calculated  from  the  time  the 
canister  is  unsealed,  including  periods  of 
non-use,  and  the  canister  will  not  be 
used  in  the  presence  of  organic  solvent 
vapors  or  high  temperatures.  Canisters 
will  be  stored  in  sealed,  humidity- 
barrier  packaging  in  a  cool,  dry 
environment,  and  discarded  after  the  8- 
hour  use  period  to  prevent  reuse. 
Through  usage  restrictions  and  air 
sampling,  the  licensee  will  preclude 
exposures  to  organic  solvent  vapors  and 
chemicals  (such  as  decontamination 
compounds,  lubricants,  volatilized  paint, 
alcohols,  freon)  which  could  cause 
aging,  poisoning,  or  desorption  of  the 
absorbed  radioiodines.  The  licensee  will 
modify  their  health  physics  and 
respiratory  protection  procedures 
regarding  the  proper  use  and  limitations 
of  MSA  GMR-I  canisters  prior  to  use  for 
radioiodine  protection. 

The  primary  bases  for  the  licensee's 
request  for  exemption  are  not  only  the 
potentials  for  reduction  of  the  physical 
work  effort  and  stress  on  the  worker, 
but  also  the  potential  for  reduction  in 
personnel  exposure.  On  the  basis  of  task 
analyses  performed  by  two  other 
licensees  (Alabama  Power  Company 
and  Southern  California  Edison 
Company,  SERI  estimates  that  the 
utilization  of  air-purifying  respirators  in 
lieu  of  air-supplies  or  self-contained 
apparatuses,  where  possible,  can  result 
in  overall  dose  savings  of  approximately 
30%  at  the  facility  for  tasks  requiring 


radioiodine  protection.  The  lightweight, 
less  cumbersome  air-purifying 
respirators  (i.e.,  sorbent  canisters)  can 
provide  increased  comfort  and  mobility 
in  most  cases,  and  result  in  increased 
worker  efficiency  and  decreased  on-the- 
job  time.  The  licensee  has  performed  a 
task  analysis  based  on  the  actual  man- 
hours  and  person-rems  expended  during 
the  facility's  first  refueling  outage.  This 
analysis  shows  that  the  use  of  sorbent 
canisters  at  the  facility  can  result  in 
significant  dose  savings  and  should  be 
an  effective  ALARA  measure. 

Other  actions  taken  by  the  licensee  to 
ensure  that  exposures  to  radioiodine  are 
as  low  as  is  reasonably  achievable  are: 
Conduct  of  radioiodine  air  sampling 
before  and  during  activities  involving 
the  use  of  sorbent  canisters  for 
radioiodine  protection:  use  of 
engineering  controls  such  as  negative 
pressure  ventilation  blowers  and  the 
drywell  purge  system  to  reduce  airborne 
levels  to  as  low  as  practical  levels;  use 
of  the  offgas  system  and  condensate 
deminerializers  to  reduce  radioiodine 
concentrations  during  normal  power 
operations;  area  decontamination  to 
control  contamination  levels;  and 
maintenance  planning  for  scheduled 
outages  to  allow  for  radioiodine  decay 
times,  where  practicable,  prior  to  major 
breeches  of  contaminated  systems. 
Whole-body  counts  will  be  conducted 
routinely  (e.g.,  weekly  and  at  10  MPC 
hours]  for  individuals  using  the  sorbent 
canisters  for  radioiodine  protection  and 
radioiodine  data  will  be  trended  to 
detect  problems;  an  investigation  level 
for  radioiodine  uptakes  has  been 
established  (at  70nCi);  training  of 
workers  and  health  physics  technicians 
in  the  use  and  restrictions  for  use  of 
sorbent  canisters  for  radioiodine 
protection  will  be  conducted  prior  to 
their  use;  and  procedures  iterating  the 
controls,  restrictions,  and  requirements 
have  been  developed  and  will  be 
implemented.  The  licensee's  efforts  to 
keep  exposure  ALARA  are  consistent 
with  our  positions  in  Regulatory  Guide 
8.8  and  are  acceptable. 

In  summary,  the  staff's  review  of  the 
licensee's  proposal  indicates  that  the 
licensee  has  maintained  good  fuel 
integrity  with  minimal  leakage  at  the 
facility  since  startup  commenced  in 
1982.  "Through  the  use  of  process  and 
engineering  controls,  the  licensee  is 
committed  to  maintaining  exposures  to 
airborne  contamination  as  low  as 
reasonably  achievable.  However,  in  the 
event  of  significant  failed  fuel,  it  is 
conceivable  that  airborne  radioiodine 
levels  may  exceed  the  protection 
capability  provided  by  these  controls. 
F'or  this  reason,  the  licensee  has 
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requested  an  exemption  for  the  use  of  a 
radioiodine  protection  factor  for  sorbent 
canisters  to  provide  respiratory 
protection  from  radioiodine  for  workers 
who  would  be  required  to  enter  such  an 
environment  where  the  airborne 
radioiodine  concentration  exceeds  25% 
of  MPC.  The  actions  proposed  by  the 
hcensee  can  result  in  significant  dose 
savings  over  alternative  methods  while 
still  providing  effective  protection.  This 
exemption  would  enable  the  licensee  to 
use  a  protection  factor  for  air-purifying 
radioiodine  gas  and  vapor  respirators  in 
estimating  worker  exposures  from 
radioiodine  gases  and  vapors.  The 
licensee  has  provided  usage  restrictions 
and  controls  which  can  ensure  an 
effective  radioiodine  protection 
program.  The  propsoed  criteria  and  test 
methods  for  verifying  the  effectiveness 
and  quality  of  GMR-I  canisters  are 
consistent  with  the  staffs  criteria.  The 
licensee's  proposed  exemption,  with  the 
controls  and  limitations,  meets  the 
stafTs  positions  in  the  Standard  Review 
Plan.  NUREG/CR-3403.  and  Regulatory 
Guide  8.8.  and  is  acceptable.  The  actions 
proposed  by  the  licensee  are  consistent 
with  the  requirements  of  10  CFR 
20.103(e).  and  form  an  acceptable  basis 
to  authorize  the  granting  of  an 
exemption  in  accordance  with  the 
provisions  of  10  CFR  20.103(e). 

Ill 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
20.501,  an  exemption  is  authorized  by 
law  and  will  not  result  in  undue  hazard 
to  life  or  property.  The  Commission 
hereby  grants  an  exemption  from  the 
requirements  of  footnote  d-2(c)  of 
Appendix  A  of  10  CFR  Part  20  to  permit 
the  use  of  Mine  Safety  Applicances 
(MSA)  GMR-I  canisters  at  the  Grand 
Gulf  Nuclear  Station,  Unit  1.  . 

It  is  further  determined  that  the   I 
exemption  does  not  authorize  a  change 
in  effluent  types  or  total  amounts  nor  an 
increase  in  power  level  and  will  not 
result  in  any  significant  environmental 
impact.  In  light  of  this  determination  and 
as  reflected  in  the  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  prepared  pursuant  to 
10  CFR  51.1  and  51.30  through  51.32.  and 
published  on  November  18, 1987  (52  FR 
44239).  it  was  concluded  that  the  instant 
action  is  insignificant  from  the 
standpoint  of  envirorunental  impact  and 
an  environmental  impact  statement 
need  not  be  prepared. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  requests  dated 
June  29. 1987.  as  supplemented  August 
21. 1987.  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 


Washington.  DC  and  at  the  Hinds  Junior 
College.  McLendon  Library.  Raymond. 
Mississippi  39154. 

For  the  Nuclear  Regulatory  Commission. 

Steven  A.  Varga. 

Director.  Division  of  Reactor  Proiects-l/ll. 
Office  of  Nuclear  Reactor  Regulation. 

Dated  at  Belhesda.  Maryland  this  19th  day 
of  November  1987. 
|FR  Doc.  87-2744«  Filed  11-27-87;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  IC-16144;  812-67831 

David  Lemer  Associates,  Inc.,  et  aM 
Application 

November  23. 1987. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  David  Lemer  Associates. 
Inc.  ("Lemer  Associates").  Spirit  of 
America  Management  Corp.  ("Spirit 
Management"),  and  David  Lemer 
("Lerner"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  9(c) 
from  section  9(a). 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  (i)  Lemer 
Associates  to  serve  as  the  principal 
underwriter  of  the  shares  of  Spirit  of 
America  Govemment  Fund.  Inc. 
("Fund"),  (ii)  Spirit  Management  to 
serve  as  the  Fund's  investment  adviser, 
and  (iii)  Lemer  to  serve  as  a  director 
and  officer  of  the  Fund. 

FlUNG  DATE:  The  application  was  filed 
on  July  2. 1967.  and  amended  on  August 
14,  October  2.  and  October  22. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
December  18. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 


AOOllESSES:  Secretary.  SEC.  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Applicants,  466  Jericho  Turnpike. 
Syosset.  New  York  11791. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  R.  Siclari.  Staff  Attorney  (202) 
272-2190  or  Brion  R.  Thompson.  Special 
Counsel  (202)  272-3016  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicants'  Representations:  1.  Lerner 
Associates,  incorporated  in  1975,  is 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  1934.  is  a 
member  of  the  National  Association  of 
Securities  Dealers  ("NASD "),  and 
specializes  in  servicing  retail  customers 
with  respect  to  investment  products 
such  as  municipal  and  United  States 
government  securities  and  mutual  fund 
shares.  Its  staff  totals  approximately 
288,  of  which  204  are  registered 
representatives.  Spirit  Management,  a 
corporation  organized  in  July  1985,  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940,  but  currently  has  no  advisory 
clients.  Lemer  is  the  president,  a 
director  and  sole  shareholder  of  Lerner 
Associates,  and  is  a  director,  officer  and 
sole  shareholder  of  Spirit  Management. 

2.  The  Fund,  an  open-end.  diversified, 
management  investment  company 
organized  under  the  laws  of  the  State  of 
Maryland,  filed  an  initial  registration 
statement  under  the  Securities  Act  of 
1933  ("1933  Act")  (File  No.  33-1649)  and 
the  1940  Act  on  November  19. 1985  (File 
No.  811^1493).  The  registration 
statement  was  amended  on  January  13, 
1987,  but  has  not  been  declared  effective 
and  no  public  offering  of  the  Fund's 
shares  has  commenced.  The  Fund  will 
invest  in  United  States  Treasury 
securities  and  in  securities  issued  by 
agencies  of,  or  instrumentalities 
established  or  sponsored  by,  the  United 
States  Govemment. 

3.  This  application  arises  from  a 
consent  judgment  ("Judgment")  which 
was  entered  in  Supreme  Court  of  the 
State  of  New  York  on  November  13, 
1986.  against  Lerner  Associates.  Lerner 
and  nine  account  executives  employed 
by  Lerner  Associates  in  connection  with 
the  settlement  of  a  civil  complaint 
("Complaint")  filed  simultaneously  by 
the  New  York  State  Attorney  General 
("NYAG").  The  State  of  New  York  v. 
David  Lerner  Associates^  Inc.,  Civil 
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Action  No.  84-46492  (N.Y.  Sup.  Ct.).  The 
Complaint  alleged  that,  in  1981  and  1982. 
the  nine  account  executives,  acting 
independently,  misrepresented  and 
failed  to  disclose  to  certain  of  their 
customers  material  information  about 
the  Washington  Public  Power  Supply 
System  ("WPPSS")  in  connection  with 
the  purchase  and  sale  of  WPPSS 
Projects  4  and  5  revenue  bonds 
("WPPSS  Bonds"),  and  the  information 
was  readily  available  to  such  account 
executives  and  they  either  knew  or 
should  have  known  of  it.  The  Complaint 
further  alleged  that  Lemer  Associates 
and  Lemer  failed  to  supervise 
adequately  the  account  executives  with 
respect  to  the  sale  of  WPPSS  Bonds  to 
their  customers. 

4.  Without  admitting  any  of  the 
allegations  in  the  Complaint  and 
specifically  denying  them  for  purposes 
of  any  other  forum,  the  defendants 
entered  into  the  Judgment  and  agreed  to 
make  certain  disclosure  to  their 
customers  in  connection  with  the  sales 
of  municipal  securities.  Lemer 
Associates  further  agreed  to  institute 
certain  supervisory  policies  and 
procedures  with  respect  to  municipal 
securities  transactions  specifically 
designed  to  prevent  recurrences  of  the 
deficiencies  noted  in  the  Complaint,  and 
also  agreed  to  reimburse  the  State  of 
New  York  for  its  costs  in  the  amount  of 
$50,000. 

5.  Applicants  filed  the  appUcation  for 
an  order  under  section  9(c)  of  the  1940 
Act  permanently  exempting  them  with 
respect  to  the  Judgment  to  permit  Lemer 
Associates  to  serve  as  the  principal 
underwriter  of  the  shares  of  the  Fund, 
Spirit  Management  to  serve  as  the 
Fund's  investment  adviser,  and  Lerner 
to  serve  as  a  director  and  officer  of  the 
Fund. 

Applicants '  Legal  Analysis  and 
Conclusions:  1.  Section  9(a)(2)  of  the 
1940  Act,  as  is  relevant  here, 
automatically  disqualifies  any  person 
from  serving  or  acting  in  the  capacity  of 
an  officer,  director,  investment  adviser 
or  principal  underwriter  of  any 
registered  investment  company,  if  such 
person  has  been  enjoined  from  engaging 
in  or  continuing  any  conduct  or  practice 
in  connection  with  its  activities  as  a 
broker,  dealer  or  municipal  securities 
dealer,  or  in  connection  with  the 
purchase  or  sale  of  a  municipal  security. 
Section  9(a)(3)  further  disqualifies  a 
company  from  serving  or  acting  in  any 
of  the  above  enumerated  capacities  if 
the  company  is  "affiliated,"  within  the 
meaning  of  section  2(a)(3)  of  the  1940 
Act.  with  a  person  who  is  disqualified 
under  section  9(a)(2). 

2.  Section  9(c)  of  the  1940  Act 
provides  that  the  Commission  shall 


grant  an  application  for  relief  from 
section  9(a)  where  it  is  established  that 
the  prohibitions  of  subsection  (a),  as 
applied  to  the  applicant,  are  unduly  or 
disproportionately  severe  or  that  the 
applicant's  conduct  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  protection  of  investors  to  grant  the 
application. 

3.  Absent  an  exemption  from  section 
9(a),  the  Judgment  prevents:  (a)  Lemer 
from  serving  as  an  officer  and  director 
of  the  Fund  because  he  is  a  person  who 
has  been  enjoined  from  engaging  in 
securities-related  conduct  or  practice; 
(b)  Spirit  Management  from  serving  as 
the  Fund's  investment  adviser  because  it 
is  a  company  affiliated  with  Lerner  who 
has  been  enjoined  from  engaging  in  a 
securities-related  conduct  or  practice; 
and  (c)  Lemer  Associates  from  serving 
as  the  Fund's  principal  underwriter 
because  it  is  a  company  enjoined  from 
engaging  in  securities-related  conduct  or 
practice,  and  because  it  is  a  company 
affiliated  with  Lerner  and  six  of  the  nine 
account  executives  who  have  been 
enjoined  from  engaging  in  securities- 
related  conduct  or  practice. 

4.  Applicants  submit  that  the 
prohibitions  of  section  9(a)  of  the  1940 
Act  are  unduly  and  disproportionately 
severe  as  applied  to  them  and  that  their 
conduct  has  been  such  as  not  to  make  it 
against  the  public  interest  or  protection 
of  investors  to  grant  the  requested 
exemption.  In  support  of  this  contention. 
Applicants  make  the  following 
arguments: 

a.  The  defendants  did  not  admit  (and 
denied  in  any  other  forum)  the 
allegations  in  the  Complaint. 
Nevertheless,  they  agreed  to  entry  of  the 
Judgment  and  to  make  certain 
disclosures,  and  Lerner  Associates 
further  agreed  to  implement  certain 
supervisory  policies  and  procedures 
with  respect  to  the  sale  of  municipal 
securities  specifically  designed  to 
prevent  recurrences  of  the  alleged 
deficiences  by  its  sales  personnel: 

b.  The  Complaint  involved  the 
purchase  and  sale  of  municipal  bonds  in 
the  secondary  market.  The  sale  of  Fund 
shares,  like  other  mutual  fund  shares, 
and  in  contrast  to  sales  of  municipal 
securities,  will  be  highly  regulated,  and 
potential  investors  will  receive  a 
prospectus  of  the  Fund  which  discloses 
the  Fund's  investment  risks  and  will  be 
periodically  updated: 

c.  The  conduct  alleged  in  the 
Complaint  did  not  pertain  to  the 
Applicants'  proposed  mutual  fund 
distribution  and  management  activities 
with  the  Fund: 

d.  Although  six  of  the  nine  account 
executives  named  in  the  Complaint  are 
still  employed  by  Lerner  Associates. 


they  will  have  no  involvement  with 
Spirit  Management,  and  their  only 
involvement  with  the  Fund  will  be  in 
selling  Fund  shares,  as  salesmen  of 
Lerner  Associates,  to  investors  who  will 
receive  a  Fund  prospectus  in  a  manner 
designed  to  ensure  proper  delivery 
thereof: 

e.  Since  the  sale  of  mutual  funds  is  a 
significant  part  of  Lerner  Associates' 
business,  the  account  executives  are 
accustomed  to  selling  this  type  of 
product; 

f.  A  great  deal  of  time,  effort  and 
money  have  been  expended  to  establish 
the  Fund  and  Spirit  Management.  If  this 
application  is  not  granted,  it  is  likely 
that  shares  of  the  Fund  never  will  be 
sold.  Spirit  Management  will  be 
dissolved  and.  thus.  Applicants  will 
suffer  irreparable  harm; 

g.  Lerner  is  assisted  by  three  other 
officers  in  supervising  Lemer 
Associates'  securities  business.  Spirit 
Management  has  three  officers  in 
addition  to  Lemer  who  will  take  part  in 
advising  the  Fund.  The  Fund  has  four 
directors  in  addition  to  Lerner,  of  which 
three  are  completely  independent  of 
Applicants: 

h.  The  default  of  the  WPPS  Bonds  was 
virtually  unprecedented,  and  the 
allegations  contained  in  the  Complaint 
against  the  nine  Lerner  Associates 
salesman  are  similar  to  allegations 
made  against  numerous  other  parties  in 
many  other  forums: 

i.  Other  than  the  matters  referred  to  in 
the  application.  Applicants  have  not 
been  subject  to  any  investment-related 
federal  or  state  enforcement  or 
regulatory  disciplinary  proceeding, 
either  judicial  or  administrative;  and 

j.  In  making  their  application. 
Applicants  acknowledge,  understand 
and  agree  that  the  Commission's 
issuance  of  the  order  requested  by  the 
application  shall  not  prejudice  or  limit 
the  Commission's  right  in  any  manner 
with  respect  to  any  investigation, 
enforcement  action,  or  proceeding  under 
section  9(b)  of  the  1940  Act,  based,  in 
whole  or  part,  upon  conduct  other  than 
that  giving  rise  to  the  application. 

Applicants'  Conditions:  Applicants 
have  agreed  that  granting  of  the  order 
requested  under  section  9(c)  of  the  1940 
Act  premanently  exempting  them  from 
the  provisions  of  section  9(a)  may  be 
conditioned  on  the  following: 

1.  The  six  account  executives  named 
in  the  Complaint  will  have  no 
involvement  of  any  kind  with  the  Fund 
or  any  other  investment  company  other 
than  being  involved  with  the  sale  of 
investment  company  shares  in  their 
capacities  as  salesmen  of  Lemer 
Associates. 
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2.  Appropriate  disclosure  of  the  terms 
of  the  Judgment  and  certain  NASD 
proceedings  referred  to  in  the 
application  will  be  made  in  the  Fund's 
1933  Act  registration  statement. 

Based  upon  the  foregoing.  Applicants 
submit  that  their  application  for  a 
permanent  exemption  under  section  9(c) 
of  the  1940  Act  should  be  granted. 

By  the  Commission. 
)onathan  G.  Katz, 
Secretary. 

|FR  Doc.  87-27411  Filed  11-27-87;  8:45  ami 
MIXING  COM  W10-01-M 


(ReiMM  Na  IC-16142:  S11-45941 


Dolphin  Equity  Fund,  Inc.;  Application 

November  20. 1987. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

Applicant:  Dolphin  Equity  Fund,  Inc. 
Relevant  1940  Act  Section:  Section 

8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  invesment  company. 

Filing  Date:  The  application  on  Form 
N-8F  was  filed  September  23, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  14, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SRC.  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing, by 
writing  to  the  Secretary  of  the  SEC.j 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  Suite  500, 1315  Peachtretj 
Street,  NE.,  Atlanta,  GA  30309. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  R.  Siclari,  Staff  Attorney  (202) 
272-2190  or  Brion  R.  Thompson,  Special 
Counsel  (202)  272-3016  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  which  may  be 


contacted  at  (800)  321-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representations:  1. 
Applicant  is  organized  as  a  Georgia 
corporation  and  is  registered  as  an 
open-end,  diversified,  management 
investment  company  under  the  1940  Act. 

2.  On  July  16, 1987,  the  Applicant's 
Board  of  Directors  and  sole  shareholder 
approved  a  resolution  ordering  the 
liquidation  and  dissolution  of  the 
Applicant.  On  August  12. 1987. 
Applicant  filed  a  Statement  of  Intent  to 
Dissolve  with  the  Secretary  of  State  of 
Georgia  and  is  currently  in  the  process 
of  dissolution. 

3.  On  September  4. 1987.  a  distribution 
of  $111,982.14.  representing  104.123 
shares,  was  made  to  the  sole 
shareholder  of  Applicant,  net  of  any  and 
all  liabilities  which  had  been  accrued. 

4.  Within  the  last  18  months. 
Applicant  has  not  transferred  any  of  its 
assets  to  a  separate  trust,  the 
beneHciaries  of  which  were  or  are 
security-holders  of  Applicant.  In 
addition,  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding, 
and  is  not  now  engaged  and  does  not 
propose  to  engage  in  any  business 
activities  other  than  those  necessary  for 
winding  up  its  affairs.  Legal  fees  and 
related  out-of-pocket  expenses  incurred 
in  connection  with  the  liquidation  will 
be  borne  by  Applicant's  investment 
adviser. 

For  the  SEC.  by  the  Division  of 
Investment  Management,  under 
delegated  authority.    , 
Jonathan  G.  Katz, 
Secretary. 
jFR  Doc.  87-27412  Filed  11-27-87;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #6573] 

New  York;  Declaration  of  Disaster 
Loan  Area 

The  City  of  New  Rochclle,  New  York, 
constitutes  an  Economic  Injury  Disaster 
Loan  Area  due  to  damages  caused  by  a 
Are  in  the  264th  block  of  East  Main 
Street,  which  occurred  on  October  16. 
1987.  Eligible  small  businesses  without 
credit  available  elsewhere  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
August  23. 1988.  at  the  address  listed 
below: 

Disaster  Area  1  Office.  Small  Business 
Administration.  15-01  Broadway.  Fair 
Lawn,  New  Jersey  07410 


or  other  locally  announced  locations. 
The  interest  rate  for  eligible  small 
business  concerns  without  credit 
available  elsewhere  is  4  percent  and  9 
percent  for  eligible  small  agricultural 
cooperatives  without  credit  available 
elsewhere. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002). 

Date:  November  23, 1987. 
James  Abdnor. 
Administrator. 

[FR  Doc.  87-27370  Filed  11-27-87;  8:45  amj 
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DEPARTMENT  OF  STATE 

ENVIRONMENTAL  PROTECTION 

AGENCY 

(FRL-3295-1] 

Environmental  Impact  Statement  on 
Protocol  to  the  Vienna  Convention  for 
ttie  Protection  of  the  Ozone  Layer 

ACTION:  Revised  notice  of  intent. 

SUMMARY:  The  State  Department  and 
the  Environmental  Protection  Agency 
are  issuing  this  notice  to  advise  the 
public  that  we  are  revising  the  August  5. 
1987  notice  of  intent  to  prepare  a  draft 
and  final  environmental  impact 
statement  (EIS)  on  a  possible  protocol  to 
the  Vienna  Convention  for  the 
Protection  of  the  Ozone  Layer.  Instead, 
we  will  prepare  one  statement,  known 
as  a  legislation  EIS.  This  change  has 
occurred  because  the  protocol  will  be 
handled  as  a  treaty,  and  will  be 
submitted  to  the  U.S.  Senate  for  its 
advice  and  consent  to  rati^cation. 
According  to  the  Council  on 
Environmental  Quality's  regulation  at  40 
CFR  1508.17  implementing  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  State  Department's  NEPA  regulation 
at  22  CFR  161.5,  preparation  of  a 
legislative  EIS  is  required  for  a  treaty. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Seidel  at  (202)  382-2787.  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington,  DC  20460,  PM- 
221.  or  Suzanne  Butcher  at  (202)  647- 
9312.  U.S.  Department  of  State,  2201  C 
Street  NW..  Washington,  DC  20520. 
SUPPLEMENTARY  INFORMATION:  On 
August  5, 1987,  the  State  Department 
and  the  Environmental  Protection 
Agency  (EPA)  published  a  notice  in  the 
Federal  Register  updating  an  August  1, 
1984  notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
on  a  possible  protocol  to  the  Vienna 
Convention  for  the  Protection  of  the 
Ozone  Layer.  The  protocol  was  being 
negotiated  under  the  auspices  of  the 


United  Nations  Environment  Programme 
(UNEP).  On  September  16, 1987, 
negotiations  culminated  in  the  adoption 
of  the  "Montreal  Protocol  on  Substances 
that  Deplete  the  Ozone  Layer" 
(Protocol). 

The  Protocol  calls  for  a  phased-in  50 
percent  reduction  from  1986  levels  of 
annual  consumption  of 
chlorofluorocarbons  (CFCs)  11, 12, 113, 
114.  and  115:  and  a  freeze  of  the  annual 
consumption  of  Halons  211. 1301  and 
2402  at  1986  levels.  The  Protocol  also 
call  for  limits  on  the  production  of  these 
CFCs  and  Halons.  These  control 
provisions  will  be  subject  to  periodic 
assessments  based  on  scientific, 
environmental,  technical  and  economic 
information. 

The  Protocol  will  enter  into  force 
January  1, 1989,  if  it  has  been  ratified, 
accepted  or  approved  by  at  least  eleven 
of  the  participating  nations  which 
represent  two-thirds  of  the  1986 
estimated  global  consumption  of  the 
controlled  substances.  Otherwise,  it  will 
take  effect  on  the  90th  day  after  these 
conditions  have  been  satisHed. 

The  State  Department  has  determined 
that  the  Protocol  will  be  handled  as  a 
treaty  and  will  be  submitted  by  the 
President  to  the  Senate  for  its  advice 
and  consent  to  ratification.  The  State 
Department's  transmittal  of  the  Protocol 
to  the  President  of  the  United  States 
with  a  recommendation  that  it  be 
submitted  to  the  Senate  for  its  advice 
and  consent  is  the  major  Federal  action 
for  which  this  EIS  is  being  prepared. 

The  Council  on  Environmental 
Quality's  (CEQ)  NEPA  regulation  at  40 
CFR  1508.17  and  the  State  Department's 
NEPA  implementing  regulation  at  22 
CFR  161.5  require  the  preparation  of 
legislative  EISs  on  treaties  for  which  the 
Senate's  advice  and  consent  will  be 
sought.  The  State  Department  and  EPA, 
in  consultatioin  with  CEQ,  have 
determined  that  preparation  of  a 
legislative  EIS  is  required  in  this  case.  In 
the  NEPA  review  process  for  a 
legislative  EIS  (40  CFR  1506.8),  only  one 
document  is  prepared,  rather  than  a 
draft  and  final  EIS.  This  document 
constitutes  the  detailed  statement 
required  by  the  NEPA. 

Upon  its  completion,  the  legislative 
EIS  will  be  submitted  by  the  State 
Department  to  the  Senate.  As  with  a 
draft  EIS,  the  public  will  have  an 
opportunity  to  review  and  comment  on 
the  legislative  EIS.  A  notice  of  public 
availability  of  the  legislative  EIS  will  be 
published  in  the  Federal  Register  when 
completed.  Responses  to  comments  will 
be  prepared  jointly  by  the  State 


Department  and  EPA  and  will  be 
submitted  to  the  Senate. 
William  A.  Nitze. 

Deputy  Assistar}t  Secretary  of  Environment. 
Health  and  Natural  Resources.  U.S. 
Department  of  State. 

Date:  November  25. 1987. 
J.  Craig  PoHer. 

Assistant  Administrator  for  Air  and 
Radiation.  U.S.  Environmental  Protection 
Agency. 

Date:  November  23, 1987. 
|FR  Doc.  87-27514  Filed  11-27-87;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Snohomish  County  Airport,  Everett, 
WA;  Noise  Exposure  Map  Notice; 
Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Snohomish  County 
Airport  (PAE)  under  the  provisions  of 
Title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  Part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  PAE  under  Part 
150  in  conjunction  with  the  noise 
exposure  maps,  and  that  this  program 
will  be  approved  or  disapproved  on  or 
before  May  1. 1988. 

DATES:  The  effective  date  of  the  FAA's 
determination  on  the  PAE  noise 
exposure  maps  and  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  November  3, 
1987.  The  public  comment  period  ends 
January  3. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ossenkop.  FAA,  Airports 
Division.  ANM-611. 17900  Pacific 
Highway  S..  C-68966.  Seattle.  WA  98168. 

Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  for  PAE 
are  in  compliance  with  applicable 
requirements  of  Part  150,  effective 
November  3. 1987.  Further.  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 


on  or  before  May  1, 1988.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and  comment. 

Under  section  103  on  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  a  noise  exposure  map 
which  meets  applicable  regulations  and 
which  depicts  noncompatible  land  u$es 
as  of  the  date  of  submission  of  such 
map,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  map.  The  Act 
requires  such  maps  to  be  developed  in 
consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport.  An  airport  operator  who  has 
submitted  a  noise  exposure  map  that 
has  been  found  by  FAA  to  be  in 
comphance  with  the  requirements  of 
Federal  Aviation  Regulation  (FAR)  Part 
150,  promulgated  pursuant  to  Title  I  of 
the  Act,  may  submit  a  noise 
compatibility  program  for  FAA  approval 
which  sets  forth  the  measures  the 
operator  has  taken  or  proposes  for  the 
reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

PAE  submitted  to  the  FAA,  noise 
exposure  maps,  descriptions  and  other 
documentation  which  were  produced 
during  an  airport  Noise  Compatibility 
Study.  It  was  requested  that  the  FAA 
review  this  material  as  the  noise 
exposure  maps,  as  described  in  section 
103(a)(1)  of  the  Act,  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  PAE.  The 
specific  maps  under  consideration  are 
Exhibits  3-2  and  5-6  in  the  submission. 
The  FAA  has  determined  that  these 
maps  for  PAE  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  November 
3, 1987.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  the  determination  that  the 
maps  were  developed  in  accordance 
with  the  procedures  contained  in 
Appendix  A  of  FAR  Part  150.  Such 
determination  does  not  constitute 
approval  of  the  applicant's  data, 
information  or  plans,  or  a  commitment 
to  approve  a  noise  compatibility 
program  or  to  fund  the  implementation 
of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
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properties  to  noise  exposure  contoui-s 
depicted  on  noise  exposure  maps 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noisej 
exposure  maps  to  resolve  questions  ' 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the 
maps  depicting  properties  on  the  surface 
rests  exclusively  with  the  airport 
operator  which  submitted  those  maps, 
or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  S  150.21  of  FAR  Part  150.  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  PAB. 
also  effective  on  November  3, 1987. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  May  1, 1988. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  paragraph  150.33.  The 
primary  considerations  in  the  evaluation 
process  are  whether  the  proposed 
measures  may  reduce  the  level  of 
aviation  safety,  create  an  undue  burden 
on  interstate  or  foreign  commerce,  or  be 
reasonably  consistent  with  obtaining  the 
goal  of  reducing  existing  nuncompatible 
land  uses  and  preventing  the 
introduction  of  additional 
noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 


Federal  Aviation  Administration, 
Independence  Avenue,  SW.,  Room 
615.  Washington.  DC. 

Federal  Aviation  Administration, 
Airports  Division.  ANM-600. 17900 
Pacific  Highway  S.,  C-68966,  Seattle, 
Washington  98168,  Snohomish  County 
Airport,  Everett,  Washington. 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading,  FOR  further  information 

CONTACT. 

Issued  in  Seattle,  WashinKlun,  Noveml>«r  3. 
1987. 

Edward  G.  Tatum. 

Manager,  Airports  Division. 

[FR  Doc.  87-27365  Filed  11-27-87,  8:45  am| 
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National  Highway  Traffic  Safety 
Administration 

(Docket  No.  IP-«7-08:  Notice  2 1 

Grant  of  Petition  for  Determination  of 
inconsequential  Noncompliance;  GTE 
Products  Corp. 

This  notice  grants  the  petition  by  GTE 
Product  Corporation  of  Danvers.  MA,  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  for  an  apparent 
noncompliance  with  49  CFR  571.108. 
Federal  Motor  Vehicle  Safety  Standard 
No.  108.  "Lamps.  Reflective  Devices  and 
Associated  Equipment."  The  basis  of  the 
grant  is  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  in  the  Federal  Register  July  17, 
1987,  and  an  opportunity  offered  for 
comment  (52  FR  27102). 

Paragraph  S4.1.1.38(b)  of  Standard  No. 
108  requires  that  the  base  of  each  type 
HB3  and  HB4  standardized  replaceable 
light  source  shall  be  marked  by  its 
manufacturer  with  its  HB  type 
designation.  GTE  manufactured  over  1 
million  replaceable  bulbs  from  ]uly  1986 
until  March  1987  for  use  in  model  year 
1987  automobiles.  These  bulbs  do  not  . 
display  the  type  designations  HB3  and 
HB4,  however,  they  do  bear  the 
American  National  Standards  Institute 
(ANSI)  designations  9005  and  9006. 

GTE  argued  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety  because: 

"1.  All  production  was  shipped  to 
vehicle  manufacturers  or  their 
dealerships,  or  to  professional  service 
organizations,  where  exchanges  under 
warranty  are  well  understood. 

2.  The  bulbs  are  differentiated  by 
ANSI  designations  in  wide  use. 


Differences  in  base  design  of  the  two 
types  of  bulbs  make  incorrect  usage 
impossible. 

3.  When  GTE  aftermarket  material  is 
distributed,  it  will  list  both  the  ANSI 
and  the  NHTSA  nomenclature.  In  fact, 
one  customer's  owner  instruction 
manual  advises  that  replacements  for 
original  bulbs  are  marked  with  the 
pertinent  ANSI  numbers. 

4.  NHTSA's  own  rationale  in  rejecting 
suggestions  for  sole  use  of  industry 
terminology  foresaw  possible  customer 
confusion  from  a  proliferation  of  bulb 
types  varying  in  features  but  not  in 
basic  safety  performance,  e.g.,  using  less 
power  to  achieve  the  same  illumination 
performance.  The  agency  thus  insisted 
on  the  ability  to  group  all  performance- 
neutral  variations  under  a  common 
"HB"  label,  no  matter  what 
nomenclature  industry  assigned  to  the 
new  products,  51  FR  16325, 16326.  May  2. 
1986.  But  no  such  proliferation  has 
happened  yet.  We  still  are  only  dealing 
with  the  HBl/9004,  HB3/9005  and  HB4/ 
9006.  While  GTE  has  no  quarrel  with  the 
HB  labeling  requirement  and  intends  to 
abide  by  it,  GTE  submits  th.Tl  there  is  no 
need  for  notice-and-remedy  when  th<* 
number  of  replaceable  bulb  typos  is 
small. 

5.  In  fact,  the  experience  thus  far  with 
the  9004,  which  is  given  an  HBl 
designation  under  the  NHTSA  rules  but 
is  not  required  to  bear  the  dual  marking, 
suggests  that  exemption  here  will  not  be 
of  significant  safety  consequence. 

One  comment  was  received  on  the 
petition,  from  General  Motors  which 
supported  it.  GM  reported  no  difficulties 
in  the  identification  and  use  of  the  light 
sources  in  either  its  lamp  or  vehicle 
assembly  plants,  and  opined  that  "the 
designations  HB3  and  HB4  serve  no 
safety  function,  but  only  as  equivalent 
identification." 

Light  source  Type  designations  are 
important  when  headlamps  are 
assembled,  and  when  the  light  source  is 
replaced.  Because  of  differences  in  base 
design  between  HB3  and  HBl  it  is 
apparent  that  headlamps  with  these 
bulbs  will  be  properly  assembled.  Each 
bulb  bears  its  appropriate  ANSI 
designation,  recognizable  and 
understood  by  sales  outlets  for 
replaceable  light  sourcs.  and  there 
should  be  minimal  confusion  when  one 
of  these  light  sources  must  be  replaced. 
Accordingly,  in  consideration  of  the 
foregoing,  it  is  hereby  found  that 
petitioner  has  met  its  burden  of 
persuasion  that  the  noncompliance 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  granted. 


(Sec.  102.  Pub.  L.  93-492.  88  Slat.  1470  (15 
U.S.C.  1417):  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued  on:  November  20, 1987. 
Barry  Felrice. 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  87-27356  Filed  11-27-87;  8:45  amj 
BKiJNG  CODE  4I1»-S«-M 


DEPARTMENT  OF  THE  TREASURY 

Public  information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  November  20. 1987. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement{s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  96-511. 
Copies  of  the  submi8si3n(8)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
2224,  Main  Treasury  Building,  15th  and 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number.  1545-0126 
Form  Number.  1120F 
Type  of  Review.  Resubmission 
Title:  U.S.  Income  Tax  Return  of  a 

Foreign  Corporation 

Description:  Form  1120F  is  used  by 
foreign  corporations  to  compute  their 
tax  liability.  Foreign  corporations  that 
do  not  have  a  business  in  the  U.S. 
generally  complete  Part  I.  Foreign 
corporations  that  have  a  business  in  the 
U.S.  generally  complete  Part  II.  Foreign 
corporations  that  have  a  branch  in  the 
U.S.  complete  Part  III.  The  IRS  uses 
Form  1120F  to  determine  if  the  correct 
amount  of  income,  deductions,  and  tax 
have  been  reported. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Burden:  251.848  hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer 

|FR  Doc.  87-27451  Filed  11-27-87:  8:45  am| 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  20, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  98-511.  Copies  of  the 
8ubmission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury.  Room  2224. 
15th  and  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0177 
Form  Number  ATF  F  5100.29(4440) 
Type  of  Review:  Extension 
Title:  Catering  Locations 

Description:  ATF  F  5100.29(4440)  is 
used  by  caterers  to  register  all  changes 
of  locations  within  a  previous  30  day 
period.  This  is  to  identify  where  liquor 
was  sold  by  the  drink  at  locations  other 
than  what  was  listed  on  the  special  tax 
stamp  issued  to  the  caterer.  The  form  is 
filed  in  duplicate  by  the  caterer,  along 
with  an  amended  ATF  5630.5. 
Respondents:  Individuals  or  households. 

Businesses  or  other  for-profit.  Small 

businesses  or  organizations 
Estimated  Burden:  250  hours 
Clearance  Officer  Robert  Masarsky. 

(202)  566-7077.  Bureau  of  Alcohol. 

Tobacco  and  Firearms.  Room  7011. 

1200  Pennsylvania  Avenue.  NW., 

Washington.  DC  20226 
OMB  Reviewer  Milo  Sunderhauf.  (202) 

395-6880,  Office  of  Management  and 

Budget,  Room  3208,  New  Executive 

Office  Building.  Washington,  DC  20503 
Dale  A  Moigan, 

Departmental  Reports  Management  Officer 
[FR  Doc.  87-27452  Filed  ll-27-«7:  8:45  amj 
WLUNG  CODE  4t10-2S-M 


U.S.  and  Singapore;  Negotiation  of 
Income  Tax  Treaty 

The  Treasury  Department  today 
announced  that  negotiations  of  a 
proposed  income  tax  treaty  between  the 
United  States  and  Singapore  are 
scheduled  to  take  place  in  Singapore 
during  the  week  of  December  14-18, 
1987. 

There  is  not  now  an  income  tax  treaty 
in  effect  between  the  United  States  and 
Singapore.  The  negotiations  will  be 
based  on  the  model  draft  texts 
published  by  the  United  States,  the 


Organization  for  Economic  Development 
and  Cooperation  and  the  United 
Nations.  They  will  also  take  into 
account  the  U.S.  Tax  Reform  Act  of  1986 
and  recent  treaties  concluded  by  each 
country.  The  issues  to  be  discussed 
include  the  taxation  of  income  from 
business,  investment,  and  employment 
derived  in  one  country  by  residents  of 
the  other,  provisions  to  ensure 
nondiscrimination  and  the  avoidance  of 
double  taxation,  and  provisions  for 
administrative  cooperation  between  the 
tax  authorities  of  the  two  countries. 

Interested  persons  are  invited  to  send 
written  comments  concerning  the 
forthcoming  negotiations  to  Leonard 
Terr,  International  Tax  Counsel,  U.S. 
Treasury',  Room  3064,  Washington,  DC 
20220. 

Dated;  November  24. 1987. 
O.  Donaldson  Chapoton, 

Assistant  Secretary  (Tax  Policy). 

[FR  Doa  87-27453  Filed  11-27-87;  8:45  am] 
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Fiscal  Service 

Treasury  Current  Value  of  Funds  Rate 

agency:  Financial  Management  Service, 
Treasury. 

ACTION:  Notice  of  rate  for  use  in  Federal 
debt  collection  and  discount  evaluation. 

summary:  Pursuant  to  section  11  of  the 
Debt  Collection  Act  of  1982  (31  U.S.C 
3717),  the  Secretary  of  the  Treasury  is 
responsible  for  computing  and 
publishing  the  percentage  rate  to  be 
used  in  assessing  interest  charges  for 
outstanding  debts  on  claims  owed  the 
Government.  Treasury's  Cash 
Management  Regulations  (I  TFM  6-8000) 
also  prescribe  use  of  this  rate  by 
agencies  as  a  comparison  point  in 
evaluating  the  cost-effectiveness  of  a 
cash  discount.  Notice  is  hereby  given 
that  the  applicable  rate  is  6%  for 
calendar  year  1988. 

dates:  The  rate  will  be  in  effect  for  the 
period  beginning  on  January  1. 1988  and 
ending  on  December  31. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Inquiries  should  be  directed  to  the  Cash 
Management  Division  (Agency  Programs 
Branch),  Financial  Management  Service. 
Department  of  the  Treasury,  401 14th 
Street.  SW..  Liberty  Center.  5th  Floor. 
Washington.  DC  20227  (Telephone:  202/ 
287-0745). 

SUPPLEMENTARY  INFORMATION:  The  rate 
refiects  the  current  value  of  funds  to  the 
Treasury  for  use  in  connection  with 
Federal  cash  management  systems  and 
is  based  on  investment  rates  set  for 
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purposes  of  Pub.  L  95-147, 91  Stat.  1227. 
Computed  each  year  by  averaging 
investment  rales  for  the  12-month  period 
ending  every  September  30  for 
applicability  effective  January  1.  the  rate 
is  subject  to  quarterly  revisions  if  the 
annual  average,  on  the  moving  basis, 
changes  by  2  per  centum.  The  rate  in 
effect  for  calendar  year  1988  reflects  the 
average  investment  rates  for  the  12- 
month  period  ended  September  30,  ^987. 
Russell  D.  Morris.  | 

Assistant  Commissioner.  FederaJ  Finance. 

Dale:  October  29, 1987. 
|FR  Doc.  87-27423  Filed  11-27-87;  8:45  amj 
BIUING  CODE  aiO-35-M 


UNITEO  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  imported 
for  Exhibition;  Human  Figure  in  Early 
Greek  Art 

Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and  i 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393.  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be      , 
included  in  the  exhibit,  'The  Humajn 
Figure  in  Early  Greek  Art"  (see  list  ') 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  1  also  determine  that  the 
temporary  exhibition  or  display  of  Ihe 
listed  exhibit  objects  at  the  National 
Gallery  of  Art  in  Washington,  DC,  1 
beginning  on  or  about  January  31, 1988. 
to  on  or  about  June  12, 1988;  at  The 
Nelson-Atkins  Museum  of  Art  in  Kansas 
City,  Missouri,  beginning  on  or  abcntt 

'  A  ciip>  of  Itiis  list  may  be  obtained  by 
rnntaclinfi  Mr  |ohn  l.indburg  of  the  OfTice  of  Ihe 
Onerul  Counsel  of  USIA.  The  telephone  number  is 
2lK:-»«5-797fi.  and  Ihe  address  is  Room  700.  U.S. 
Information  Agency.  301  4th  SIrcct,  SW., 
W^ishinglon,  IX:  20647. 


UMI 


July  16, 1986.  to  on  or  about  Octol)er  9, 
1968:  at  the  Los  Angeles  County 
Museum  of  Art  in  Los  Angeles. 
California,  beginning  on  or  about 
November  10. 1988.  to  on  or  about 
January  15, 1989;  at  the  Art  Institute  of 
Chicago  in  Chicago,  Illinois,  beginning 
on  or  about  February  18, 1989,  to  on  or 
about  May  7, 1989;  at  the  Boston 
Museum  of  Fine  Arts  in  Boston, 
Massachusetts,  beginning  on  or  about 
June  7, 1989,  to  on  or  about  September  3, 
1989,  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Date:  November  24, 1987. 
R.  Wallace  Stuart, 

Acting  General  Counsel. 

[FR  Doc.  87-27399  Filed  11-27-87;  8:45  am) 

BlUiNG  CODE  (230-01-M 


United  States  Advisory  Commission 
on  Public  Diplomacy;  Meeting 

A  meeting  of  the  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 
be  held  December  9. 1987,  in  Room  600. 
301  4fh  Street,  SW.,  Washington.  DC 
from  11:00  a.m.  to  12:30  noon. 

The  Commission  will  meet  with  VOA 
Director  Richard  Carlson  and  members 
of  his  staff  to  discuss  Voice  of  America 
programs. 

Please  call  Gloria  Kalamets,  (202)  485- 
2468,  if  you  are  interested  in  attending 
the  meeting  since  space  is  limited  and 
entrance  to  the  building  is  controlled. 

Dated:  November  23. 1987. 

Charles  N.  Canestro, 

Management  Analyst,  Federal  Register 
Liaison. 

|FR  Doc.  87-27400  Filed  11-27-87;  8:45  am) 

BILLING  COOE  8230-01-M 


VETERANS  ADMINISTRATION 
Agency  Form  Under  0MB  Review 

agency:  Veterans  Administration. 
action:  Notice. 


The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 


following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  the 
department  or  staff  office  issuing  the 
form.  (2)  the  title  of  the  form.  (3)  the 
agency  form  number,  if  applicable.  (4)  a 
description  of  the  need  and  its  use,  (5) 
how  often  the  form  must  be  filled  out,  (6) 
who  will  be  required  or  asked  to  report, 
(7)  an  estimate  of  the  number  of 
responses.  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (9)  an  indication  of  whether 
section  3504(h)  of  Pub.  L.  96-511  applies. 
ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patti  Viers,  Agency  Clearance 
Officer  (732).  Veterans  Administration. 
810  Vermont  Avenue.  NW.,  Washington, 
DC  20420,  (202)  233-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Joseph  Lackey,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Washington,  DC  20503,  (202) 
395-7318. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  December  30, 
1987. 

Dated:  November  23, 1907. 

By  direction  of  the  Administrator. 
Frank  E.  Lalley, 

Director,  Office  of  Information  Management 
and  Statistics. 

Revision 

1.  Department  of  Veterans  Benefits 

2.  Student  Beneficiary  Report— REPS 
(Restored  Entitlement  Program  for 
Survivors) 

3.  VA  Form  21-8938 

4.  This  information  is  used  to  verify  a 
student  beneficiary's  school 
attendance  and  continued  elgibility 
for  REPS  benefit  payments. 

5.  On  occasion 

6.  Individuals  or  households 

7.  5,300  responses 
8. 1.767  hours 

9.  Not  applicable 

|FR  Doc.  87-27351  Filed  11-27-87;  8:45  am| 

BILUNG  COOE  tSlO-OI-M 


Sunshine  Act  Meetings 


Ttiis  section  of  ttwi  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Government  in  ttie  Sunshine 
Act"  (Put).  L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  Approximately  11:30 
a.m.,  Wednesday,  December  2, 1987, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Appointment  of  new  members  to  the 

Consumer  Advisor>'  Council. 

2.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  25. 1987. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  87-27559  Filed  11-25-87;  2:31  pm) 

BILUNG  COOE  e2IO-01-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  10:00  a.m..  Wednesday. 

December  2. 1987. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  betweeen  20th  and  21st  Streets. 
NW..  Washington.  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following  item 
is  anticipated.  This  matter  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to  Ihe 
discussion  agenda. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:30  a.m..  December  4. 
1987. 

place:  2033  K  Street.  NW..  Washington. 
DC.  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 


Federal  Register 

Veil.  52.  No.  229 

Monday.  November  30.  1987 


1.  Proposed  amendment  to  Regulation  D 

(Reserve  Requirements  of  Depository 
Institutions)  to  index  the  low  reserve 
tranche  for  transactions  accounts,  the 
reserve  requirement  exemption  amount, 
and  Ihe  reporting  cutoff  level  for  1988. 

Discussion  .Agenda 

2.  Publication  for  comment  of  proposals  to 

implement  the  Expedited  Funds 
Availability  Act. 

3.  Proposed  1988  Federal  Reserve  Board 

budget. 

4.  Any  items  carried  forward  from  a 

previously  announced  meeting. 
Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  hy 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington.  DC  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Date:  November  25. 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-27498  Filed  11-25-87;  11:05  am| 

BILUNG  COOE  6210-01-M 

COMMOOrfY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  December  4. 
1987. 

PLACE:  2033  K  Street,  NW.,  Washington. 
DC,  8th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 
surveillance  matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  87-27490  Filed  11-25-87;  10:56  am| 

BILUNG  COOE  63S1-01-M 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  2.i4-6314. 
lean  A.  Webb, 

Socnfto'-y  of  the  Commission. 

\VR  Doc.  87-27491  Filed  11-25-87: 10:56  am] 

BILLING  CODE  63S1-01-W 


coMMOorrv  futures  trading 

COMMISSION 

TIME  AND  date:  11:00  a.m..  December  11. 

1987. 

place:  2033  K  Street.  NW..  Washington. 
DC.  8th  Floor  Confisrence  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 
surveillance  matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  87-27492  Filed  11-25-87: 10:56  amj 

BILUNG  COOE  63S1-01-lt 

coMMOorrv  futures  trading 

COMMISSION 

TIME  AND  date:  11:30  a.m..  December  11. 

1987. 

PLACE:  2033  K  Street.  NW..  Washington. 
DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  jean  A.  Webb.  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

jFR  Doc.  87-27493  Filed  11-25-87;  Id:.*  amj 

BILLING  COOE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Deccml)er  18. 

1987. 

PLACE:  2033  K  Street.  NW..  Washington. 
DC.  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 
surveillance  matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  87-27494  Filed  11-25-87:  I0:.'i«  amj 

BILLING  COOE  6351-0I-«I 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:30  a.m..  December  18. 

1987. 

place:  2033  K  Street.  NW..  Wdshington, 
DC.  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 

CONTACT  PERSON  FOR  MORE 
information:  Ii.m  A.  Webb,  254-63,14. 
lean  A.  Webb, 

Sotrelnn  of  the  Coniniission. 

\VR  Doc .  87-2749.'.  FIIimI  11-2.^87;  10:56  am| 

BtLLING  CODE  63S1-41-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  D.DO  a.m..  DucembuT  24, 
1987. 

place:  2033  K  Street,  NVV..  Washinxton. 
DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Markel 

Surveillance  m.it'crs 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  |e;in  A.  Webb.  254-tt;fl4. 
lean  A.  Webb,  I 

Secretary  of  the  Commission.  | 

|FR  Doc.  87-27496  Filed  ll-25-«':  HfcStt  itfn| 

BftJJNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  1 1:00  a.m..  Decemb«fr  24, 
1987. 


.  I. 


place:  2033  K  Street,  .\'W,,  Washinalon. 
DC.  8th  Floor  Conference  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 

CONTACT  PERSON  FOR  MORE 
information:  |ean  A.  Webb.  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  87-27497  Filed  11-25-87: 10:56  am] 

BILLING  CODE  6351-01-M 


UMI 


FEDERAL  COMMUNICATIONS  COMMISSION 

Deletion  of  Agenda  Item  From 
November  24th  Open  \1eeting 

November  24. 1987. 

The  following  item  has  been  deleted 
from  the  list  of  agenda  items  scheduled 
for  consideration  at  the  November  24. 
1987.  Open  Meeting  and  previously 
listed  in  the  Commission's  Notice  of 
November  17.  1987.  This  item  was 
deleted  at  the  request  of  the  Chairman's 
Office. 


.■\}>entia.  Item  No.,  and  Subject 

M.iss  Media— 2 — Title:  AM  Stereophonic 
Droddcasting.  Summary:  The  Commission 
will  consider  three  petitions  for  rule 
making  and  two  reports  issued  by  the 
National  Telecommunications  and 
Information  Administration  concerning  AM 
stereophonic  broadcasting. 

Additional  information  concerning 
this  item  may  be  obtained  from  Sarah 
Lawrence,  Office  of  Public  Affairs, 
telephone  number  (202)  632-5050. 

Issued:  November  24. 1967. 
Federal  Communications  Commission. 
William  |.  Tricarico. 
Secretary. 
|FR  Doc.  87-27516  Filed  11-25-87:  12:59  pm| 

MLUNG  CODE  C712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of 
subsections  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Tuesday, 
November  24. 1987,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chainnan  L.  William 
Seidman,  seconded  by  Director  C.C. 
Hope.  |r.  (Appointive),  concurred  in  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  witlidrawal  from 
the  agenda  for  consideration  in  open 
session  and  the  addition  to  the  agenda 
for  consideration  at  the  Board's  closed 
meeting  held  at  2:30  p.m.  the  same  day, 
of  the  following  matter: 

Recommendatiun  regarding  the  iicjiiidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver. 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  47.128 
Denver  Consolidated  Office.  Denver, 
Colorado 

In  voting  to  move  this  matter  from 
open  session  to  closed  session,  the 
Board  further  determined,  by  the  same 
majority  vote,  that  the  public  interest 
did  not  require  consideration  of  the 
matter  in  a  meeting  open  to  public 
observation;  that  the  matter  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4)  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(4)  and 
(c)(9)(B));  and  that  no  earlier  notice  of 
the  change  in  the  subject  matter  of  the 
meeting  was  practicable. 

Dated:  November  25. 1987. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 
Deputy  Executive  Secretary. 
|FR  Doc.  87-27528  Filed  11-25-87:  2:12  pni| 
BILLtNG  COOE  8714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Tuesday. 
November  24, 1987,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L.  William 
Seidman,  seconded  by  Director  C.C. 
Hope,  Jr.  (Appointive),  concurred  in  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  a  recommendation  regarding 
the  Corporation's  assistance  agreement 
with  an  insured  bank. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  change  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections 
(c)(4)  and  {c){9)(B)  of  the  "Government 
in  the  Sunshine  Act"  (5  U.S.C.  552b(c)(4) 
and  (c)(9)(B)). 

Dated:  November  25. 1987. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 

Deputy  Executive  Secretary. 

|FR  Doc.  87-27529  Filed  11-25-87;  2:12  pm| 

BILLING  CODE  6714-01-M 


FEDERAL  TRADE  COMMISSION 

TIME  AND  DATE:  2:00  p.m..  Tuesday, 
December  1. 1987. 

place:  Room  432.  Federal  Trade 
Commission  Building.  6th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC.  20580. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDERED:  Budget 
review  session. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Susan  B.  Ticknor.  Office 
of  Public  Affairs:  (202)  326-2179; 
Recorded  Message:  (202)  326-2711. 
Emily  H.  Rock, 
Secretary. 

(FR  Doc.  87-27.517  Filed  11-25-87;  12:.53  PMj 
BILLING  COOE  6750-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (52  FR  44671 
November  20. 1987). 

STATUS:  Closed  meeting. 


PLACE:  450  5th  Street.  NW..  Washington. 
DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Monday. 
November  16, 1987. 

CHANGES  IN  THE  MEETING:  Additional 
item. 

The  following  additional  item  was 
considered  at  a  closed  meeting  on 
Thursday.  November  19, 1987.  at  10:00 
a.m.: 

Litigation  matter. 

Commissioner  Peters,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Kevin 
Fogarty  at  (202)  272-3195. 

Jonathan  G.  Kalz, 

Secretary. 
November  20, 1987. 

(FR  Doc.  87-27518  Filed  11-25-87;  12:57  pmj 

BILUNG  COOE  M10-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  30, 1987: 

A  closed  meeting  will  be  held  on 
Tuesday,  December  1, 1987,  at  10:30  a.m. 


The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8),  {9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8).  {9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Grundfest,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday. 
December  1. 1987,  at  10:30  a.m..  will  be: 

Formal  orders  of  investigdtion. 
Settlement  of  injunctive  action. 
Institution  of  injunctive  action. 
Opinion. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Nancy 
Morris  at  (202)  272-2468. 
Jonathan  G.  Katz. 
Secretary. 
Novemt>er  23. 1987. 

(PR  Doc.  87-27519  Filed  11-25-87;  12:57  pm| 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register    Agency 
prepared  corrections  are  Issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
iss«ie. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21 CFR  Parts  436  and  442 
|OocfcetNo.87N-0317|  | 

Antibiotic  Drugs;  Cef  uroxime  Axetil 
Tablets 

Corivction 

In  rule  document  87-25,584  beginning 
on  page  42431  in  the  issue  of  Thursday. 
November  5,  1987,  make  the  follow  tng 
corrections: 


§438.215    I  Corrected  I 

1.  On  page  42432.  in  the  first  column, 
in  §  436.215(c)(9)(i).  in  the  third  line, 
"weight"  should  read  "weigh". 

§442.19    (Corrected  I 

2.  On  the  same  page,  in  the  third  ' 
column,  in  §  442.19(b){l)(iHA),  in  the 
third  line,  "ammon'um"  should  read  "of 
ammonium". 


Federal  Re)^sl«r 

Vol.  52,  No.  229 

Monday,  November  3a  19B7 


3.  On  the  same  page,  in  the  same 
column,  in  S  442.19(b)(l)(i](D),  in  the 
10th  line  "methoxy-"  was  misspelled, 
and  in  the  11th  line  "iminoacetamido" 
was  misspelled. 

4.  On  page  42433,  in  the  first  column, 
in  §  442.19(b)(l){iv)(A),  in  the  formula, 
the  bottom  line  should  read  "fl,  X  C„  X 
(100— m)" 

§442.119    (Corrected] 

5.  On  page  42434,  in  the  first  column, 
in  §  442.119(b)(l)(iii).  in  the  formula,  the 
top  line  should  read  "R^  X  i*.  X  d". 

BHJJMG  COOf.  1505-01-0 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Policy  Development  and  Research 

(Docket  No.  N-87-1746;  FR-2389J 

Supplemental  Assistance  for  Facilities 
to  Assist  the  Homeless;  Program 
Guidelines  and  Notice  of  Funds 
Availability 

Corwctiun 

In  notice  document  87-24242  beginning 
on  page  38880  in  the  issue  of  Monday, 
October  19, 1987,  make  the  following 
corrections; 

1.  On  page  38881,  in  the  first  column, 
in  paragraph  (a),  in  the  ninth  line, 
"positions"  should  read  "provisions". 


2.  On  page  38882,  in  the  third  column, 
in  paragraph  (3),  in  the  fourth  line,  'The 
term  does  not"  should  begin  a  new  line. 

3.  On  page  38892,  in  the  first  column, 
in  paragraph  (9),  in  the  fourth  line,  after 
"person"  insert  "or". 

4.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
sixth  line,  after  "individual."  insert 
"family.". 

5.  On  page  38898,  in  the  first  column, 
in  paragraph  (4),  in  the  first  line,  after 
"force"  insert  "or". 

BILLING  CODE  1505414) 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 
30  CFR  Part  208 

Sale  of  Federal  Royalty  Oil 

Correction 

In  rule  document  87-25103  beginning 
on  page  41908  in  the  issue  of  Friday, 
October  30, 1987,  make  the  following 
correction: 

§208.2    [Corrected] 

In  §  208.2,  on  page  41914,  in  the 
second  column,  in  the  13th  line, 
"eligible"  should  read  "ineligible". 

BILLING  CODE  15054)1-0 


Monday 
November  30,  1987 


Part  II 


Department  of  Labor 

Occupational  Safety  and  Health 
Administration 


29  CFR  Part  1910 

Electrical  Safety-Related  Work  Practices; 
Proposed  Rule 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

|Oocii«tS-oi<) 

Electrical  Safety-Related  Worii 
Practices 

AQENCV:  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor. 

ACTION:  Proposed  rule. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
proposing  a  new  standard  on  electrical 
safety-related  woric  practices  for  general 
industry.  This  performance-oriented 
proposal  would  complement  the  existing 
electrical  installation  standards.  The 
proposal  includes  requirements  for  work 
performed  on  or  near  exposed  energized 
and  deenergized  parts  of  electrical 
equipment;  use  of  electrical  protective 
equipment:  and  the  safe  use  of  electric 
equipment.  Compliance  with  these  safe 
work  practices  will  reduce  the  number 
of  electrical  accidents  resulting  from 
unsafe  work  practices  by  employees. 

OSHA  is  also  proposing  amendments 
to  the  general  industry  standards  which 
would:  (1)  Change  existing  regulations 
referring  to  the  1971  National  Electrical 
Code  so  that  they  would  refer  instead  to 
OSHA's  electrical  standards:  (2)  remove 
existing  electrical  work-practice 
requirements  from  other  parts  of  the 
general  industry  standards  so  that  all 
general  electrical  safety-related  work 
practices  would  be  covered  in  the  I 
electrical  safety  standards:  and  (3) ' 
remove  an  existing  provision  relating  to 
construction  from  the  general  industry 
electrical  safety  standards.  These 
changes  would  promote  uniformity  and 
reduce  redundancy  among  the  general 
industry  standards.  1 

DATES:  Written  comments  and  requests 
for  a  he.iring  on  these  proposed  rules 
must  be  postmarked  by  February  29, 
1988.  I 

ADDRESS:  All  comments,  objections  and 
hearing  requests  should  be  sent  in 
quadruplicate  to  Docket  Officer  Docket 
S-nO,  Rm.  N3670:  OSHA.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  F.  Foster  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N3637:  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  (202-523-ai48). 


SUPPlfMENTARY  INFORMATION: 
L  Background 
A.  Electric  Shock 

It  is  well  known  that  the  human  body 
will  conduct  electricity,  and  that  if  direct 
contact  is  made  with  an  electrically 
energized  part  while  a  similar  contact  is 
made  simultaneously  with  another 
conductive  surface  which  is  maintained 
at  a  different  electrical  potential,  a 
current  will  flow,  entering  the  body  at 
one  contact  point,  traversing  the  body 
and  then  exiting  at  the  other  contact 
point,  usually  the  ground.  Each  year 
many  workers  suffer  pain,  injuries,  and 
death  from  such  electric  shocks.  OSHA 
estimates  that  there  are  more  than  300 
electrical  fatalities  in  general  industry 
each  year. 

The  effects  that  electric  shock  will 
have  on  an  individual  will  depend  upon 
the  type  of  circuit,  its  voltage, 
resistance,  and  amperage,  the  pathway 
through  the  body,  and  the  duration  of 
the  contact.  For  example,  electric  shocks 
produced  by  alternating  currents  of 
powerline  frequency  (normally  60  Hertz) 
passing  through  the  body  of  an  average 
adult  in>m  hand  to  foot  for  1  second  can 
cause  various  effects,  starting  from  a 
condition  of  being  barely  perceptible  at 
1  milliampere  to  involuntary  muscular 
control  from  9  to  25  milliamperes.  The 
passage  of  still  higher  currents  can 
produce  ventricular  fibrillation  of  the 
heart  (cessation  of  rhythmic  pumping  ' 
action)  from  75  milliamperes  to  4 
amperes,  and  fmally  immediate  cardiac 
arrest  at  over  4  amperes.  Nearly 
instantaneous  fatalities  from  electrical 
shock  can  result  from  either  direct 
paralysis  of  the  respiratory  system  (at  20 
milliamperes  or  more],  failure  of  the 
heart  to  pump  due  to  ventricular 
fibrillation  (at  75  milliamperes  or  more), 
or  immediate  and  complete  heart 
stoppage  (at  4  amperes  or  more).  Even  If 
the  shocking  current  does  not  pass 
through  vital  organs  or  nerve  centers, 
severe  injuries  such  as  deep  internal 
bums  can  still  occur.  In  some  cases, 
injuries  caused  by  electric  shock  can  be 
a  contributory  cause  of  delayed 
fatalities. 

Bums  suffered  in  electrical  accidents 
are  also  of  great  concem.  These  burns 
may  be  of  three  basic  types:  electrical 
bums,  arc  bums  and  thermal  contact 
bums.  Electrical  bums  are  the  result  of 
the  electric  current  flowing  in  the  tissues 
and  may  be  either  skin  deep  or  may 
affect  deeper  layers  (muscles,  bones, 
etc.)  or  both.  Tissue  damage  is  caused 
by  the  heat  generated  from  the  current 
flow;  if  the  energy  delivered  by  the 
electric  shock  is  high,  the  body  cannot 
dissipate  the  heat  and  the  tissue  is 
burned.  Typically,  such  electrical  bums 


are  slow  to  heal.  Arc  bums,  on  the  other 
hand,  are  the  result  of  high  temperatures 
produced  by  electric  arcs  or  by 
explosions  in  close  proximity  to  the 
body.  These  bums  are  similar  to  burns 
and  blisters  produced  by  any  high 
temperature  source.  Finally,  thermal 
contact  bums  are  those  normally 
experienced  from  the  skin's  contacting 
hot  surfaces  of  overheated  electrical 
conductors,  conduits,  or  other  energized 
equipment.  All  types  of  bums  may  be 
produced  simultaneously. 

Electric  shock  currents,  even  at  levels 
as  low  as  three  milliamperes,  can  also 
cause  injuries  of  an  indirect  or 
secondary  nature.  In  this  case,  the 
involuntary  muscular  reaction  from  the 
electrical  shock  can  cause  bruises,  bone 
fractures,  and  even  death  resulting  from 
collisions  or  falls. 

B.  Hazards  Associated  With  Electricity 

Most  electrical  systems  use  the  earth 
to  establish  an  electrical  voltage 
reference  system  with  respect  to  ground. 
This  is  done  by  connecting  a  portion  of 
the  circuit  to  ground.  Since  these 
systems  use  conductors  which  have 
voltages  to  ground,  a  shock  hazard 
exists  for  persons  who  are  in  electrical 
contact  with  the  earth  and  are  exposed 
to  the  conductors.  If  a  person  comes  in 
contact  with  an  ungrounded  conductor 
while  that  person  is  in  contact  with  the 
ground,  he  or  she  becomes  part  of  the 
circuit  and  current  passes  through  his  or 
her  body. 

In  addition  to  the  shock  hazard, 
electricity  poses  other  hazards  to 
employees.  For  example,  when  a  short 
circuit  occurs  or  current  flow  is 
interrupted,  hazards  are  created  from 
the  resultant  arcs.  If  the  current  involved 
is  great  enough,  these  arcs  can  cause 
injury  or  can  start  a  fire.  Fires  can  also 
be  created  by  overheating  equipment  or 
by  conductors  carrying  too  much 
current.  Extremely  high-energy  arcs  can 
damage  equipment  causing  fragmented 
metal  to  fly  in  all  directions.  In 
atmospheres  which  contain  explosive 
gases  or  vapors  or  combustible  dusts, 
even  low-energy  arcs  can  cause  violent 
explosions. 

C.  Nature  of  Electrical  Accidents 

Electrical  accidents,  when  initially 
studied,  often  appear  to  be  caused  by 
circumstances  which  are  varied  and 
peculiar  to  the  particular  incidents 
involved.  However,  further 
consideration  usually  reveals  the 
underlying  cause  to  be  a  combination  of 
three  possible  factors:  i.e.,  work 
involving  unsafe  equipment  and 
installations,  workplaces  made  unsafe 
by  the  environment,  and  unsafe  work 
performance  (unsafe  acts). 


For  purposes  of  convenience,  the  Tirst 
and  second  accident  causing  situations 
are  sometimes  combined  and  simply 
referred  to  as  unsafe  conditions.  Thus, 
electrical  accidents  can  be  generally 
considered  as  being  caused  by  unsafe 
conditions,  unsafe  acts,  or,  in  what  is 
usually  the  case,  combinations  of  the 
two.  It  should  also  be  noted  that 
inadequate  maintenance  can  cause 
equipment  or  installations  which  were 
originally  considered  safe  to  deteriorate, 
resulting  in  an  unsafe  condition. 

Some  unsafe  electrical  equipment  and 
installations  can  be  identified,  for 
example,  by  the  presence  of  faulty 
insulation,  improper  grounding,  loose 
connections,  defective  parts,  ground 
faults  in  equipment  or  unguarded  live 
parts.  The  environment  can  also  be  a 
contributory  factor  to  electrical 
accidents  in  a  number  of  ways.  For 
example,  environments  containing 
flammable  vapors,  liquids  or  gases, 
areas  containing  corrosive  atmospheres 
and  wet  and  damp  locations  are  some 
unsafe  environments  affecting  electrical 
safety.  Finally,  some  unsafe  acts  can  be 
recognized  as.  typically,  the  failure  to 
deenergize  electrical  equipment  when  it 
is  being  repaired  or  inspected,  the 
intentional  use  of  obviously  defective 
and  unsafe  tools,  or  the  use  of  tools  or 
equipment  too  close  to  energized  parts. 

D.  Protective  Measures 

There  are  various  general  ways  of 
protecting  employees  from  the  hazards 
of  electric  shock,  including  insulation 
and  guarding  of  live  parts.  Insulation 
provides  an  electrical  barrier  to  the  flow 
of  current.  To  be  effective,  the  insulation 
must  be  appropriate  for  the  voltage,  and 
the  insulating  material  must  be 
undamaged,  clean,  and  di-y.  Guarding 
prevents  the  employee  from  coming  too 
close  to  energized  parts.  It  can  be  in  the 
form  of  a  physical  barricade,  or  it  can  be 
provided  by  installing  the  live  parts  out 
of  reach  from  the  working  surface.  (This 
technique  is  known  as  "guarding  by 
location.") 

Grounding  is  another  method  of 
protecting  employees  from  electric 
shock:  however,  it  is  normally  a 
secondary  protective  measure.  To  keep 
guards  or  enclosures  at  a  common 
potential  with  earth,  they  are  connected, 
by  means  of  a  grounding  conductor,  to 
ground.  In  addition,  grounding  also 
provides  a  path  of  low  impedance  and 
of  ample  capacity  back  to  the  source  to 
pass  enough  current  to  operate  the 
overcurrent  devices  in  the  circuit.  If  a 
live  part  accidentially  comes  in  contact 
with  a  grounded  enclosure,  any  current 
flow  is  directed  back  to  earth,  and  the 
circuit  protective  devices  (e.g.,  fuses  and 


circuit  breakers)  can  intermpt  the 
circuit. 

These  protective  measures  help 
ensure  the  safe  installation  of  electric 
equipment  and  are  prescribed  by  the 
regulations  presently  contained  in 
Subpart  S.  Addressing  common  unsafe 
conditions,  these  rales  cover  such  safety 
considerations  as  guarding  and 
insulation  of  live  parts,  grounding  of 
equipment  enclosures,  and  protection  of 
circuits  from  overcurrent. 

However,  even  though  equipment  may 
be  in  compliance  with  the  installation 
requirements  of  Subpart  S,  the  employee 
is  still  exposed  to  electrical  hazards.  An 
unsafe  work  practice  can  increase  the 
gravity  of  the  hazards,  while  under 
normal  conditions  the  hazards  would  be 
controlled  and  would  pose  no  serious 
risk  to  the  worker.  For  example,  an 
employee  carrying  a  ladder  could 
approach  exposed  live  parts  guarded  by 
installation  beyond  normal  reaching 
distance.  The  employee's  bringing  the 
ladder  close  to  the  live  parts  exposes 
the  worker  to  hazards  greater  than  those 
present  under  usual  working  conditions. 
When  employees  are  working  with 
electric  equipment,  they  must  use  safe 
work  practices.  Such  safety-related 
employee  work  practices  include 
keeping  a  prescribed  distance  from 
exposed  energized  lines,  avoiding  the 
use  of  electric  equipment  when  the 
employee  or  the  equipment  is  wet,  and 
locking-out  and  tagging  equipment 
which  is  deenergized  for  maintenance. 

Another  important  safety  practice 
involves  the  use  of  electrical  protective 
devices,  such  as  mbber  gloves  and 
rubber  mats  for  the  purpose  of 
insulation  against  live  parts,  or  live-line 
tools  for  purposes  of  both  insulation  and 
manipulation  of  energized  parts  from  a 
distance.  However,  to  assure  the 
protection  of  the  employee,  this 
equipment  must  be  properly 
manufactured  and  maintained.  Regular 
maintenance  is  an  important 
consideration  in  order  to  keep  this 
equipment  for  deteriorating  into  an 
unsafe  condition. 

E.  Need  for  Proposed  Regulation 

The  current  electrical  safety 
standards  contained  in  Subpart  S  of  Part 
1910  provide  employees  protection  from 
hazards  posed  by  electrical 
installations.  By  requiring  such 
protective  measures  as  guarding  of  live 
parts  and  grounding  of  equipment 
enclosures,  the  current  regulations  make 
most  types  of  electrical  equipment 
reasonably  safe  under  normal 
conditions. 

However,  even  normally  safe 
equipment  can  pose  hazards  under 
certain  conditions.  A  few  illustrations 


may  help  to  underscore  this  point.  To 
guard  overhead  power  line  from  contact 
by  the  public,  electric  utility  companies 
install  the  lines  at  heights  which  cannot 
be  reached  by  persons  standing  on  the 
ground.  This  protective  measure  serves 
its  purpose  well,  until  someone 
approaches  a  power  line  with  a  long 
ladder  or  a  crane.  Since  the  overhead 
power  lines  were  not  designed  to 
provide  complete  protection  under  such 
circumstances,  safe  work  practices  (e.g.. 
maintaining  a  safe  distance)  must  be 
used  to  minimize  the  hazards  involved. 

Another  common  example  of  a 
normally  safe  installation  posing 
hazards  is  equipment  undergoing 
maintenance.  Under  normal  operating 
conditions,  live  parts  of  equipment  are 
required  to  be  guarded  from  contact  by 
employees.  However,  when  the 
equipment  must  be  disassembled  for 
maintenance  or  repair,  the  normally 
enclosed  electrical  parts  become 
exposed.  Therefore,  during  maintenance, 
certain  work  practices  must  be  used  to 
prevent  contact  with  the  necessarily 
exposed  parts  while  they  are  energized. 
Typical  safety-related  work  practices 
used  in  such  situations  include 
equipment  deenergizing.  lockout  and 
tagging  procedures,  and  the  use  of 
personal  protective  equipment. 

Electric  equipment  can  also  be  used 
under  circumstances  that  pose 
unexpected  hazards.  For  example,  using 
an  ordinary  portable  electric  drill,  a 
worker  can  ignite  flammable  vapors 
from  paint  thinner  being  used  nearby. 
The  existing  electrical  safety  standards 
contain  provisions  dealing  with 
electrical  installations  in  hazardous 
locations.  However,  they  do  not  directly 
address  the  hazards  involved  with  the 
use  of  electric  equipment  in  areas  in 
which  hazardous  concentrations  of 
flammable  gases  or  vapors  may 
accumulate  temporarily  and 
infrequently.  In  such  circumstances, 
safety-related  work  practices  must  be 
used  to  control  the  hazards  involved. 
With  respect  to  the  electrical  hazards, 
such  practices  could  include  the  use  of 
additional  ventilation  or  the  shutdown 
of  electric  equipment  while  hazardous 
quantities  of  the  vapors  are  present. 

As  previously  noted,  the  current 
electrical  standards  in  Subpart  S  of  the 
General  Industry'  Standards  cover 
electrical  installations  rather  than  work 
practices:  the  few  safety-related  work 
practice  standards  that  do  exist  are 
distributed  in  other  subparts  of  Part 
1910.  However,  although  unsafe  work 
practices  appear  to  be  involved  in  most 
workplace  electrocutions,  OSHA  has 
very  few  regulations  addressing  work 
practices  necessary  for  electrical  safety. 
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Unsafe  work  practices  appeared  to  be 
a  factor  in  over  half  of  the  electrocutions 
that  were  analyzed  in  OSHA's  limited 
survey  which  is  discussed  in  the  next 
section  of  the  preamble.  Because  of  this. 
OSHA  has  concluded  that  undertaking 
rulemaking  procedures  to  minimize  { 
these  hazards  is  most  appropriate.    ' 

Various  national  consensus  standards 
address  electrical  safety-related  work 
practices  for  particular  types  of        I 
equipment  and  operations.  For  example. 
American  National  Safety  Code  for 
Crawler,  Locomotive,  and  Truck  Cranes. 
ANSI  B30.5.  requires  a  minimum 
clearance  of  10  feet  for  cranes  operated 
near  overhead  power  lines.  Similarly, 
ANSI  Z49.1.  Safety  in  Welding  and 
Cutting,  contains  electrical  work 
practice  requirements  for  the  use  of 
welders.  OSHA  has  previously  adopted 
these  two  consensus  standards  (in 
§5  1910.180  and  1910.252.  respectively); 
and.  in  some  part,  they  have  helped 
reduce  electrical  accidents.  Howevo*. 
these  "specialized"  standards  are    J 
limited  in  their  areas  of  concern  and  do 
not  address  safe  electrical  work 
practices  generally.  Recently,  though, 
the  National  Fire  Protection  Association 
recognized  the  need  for  a  general 
electrical  safety-related  work  practice 
standard  by  adopting  Part  II  of  NFPA 
70E,  Electrical  Safety  Requirements  for 
Employee  Workplaces. 

Based  on  the  considerable  number  of 
electrocutions  occurring  in  situations  for 
which  no  OSHA  safety  standards  exist, 
OSHA  has  determined  that  a  signiflcant 
risk  of  death  or  serious  injury  exists 
(even  in  workplaces  in  compliance  with 
existing  OSHA  standards),  and  the 
Agency  has  decided  that  a 
comprehensive  electrical  safety-related 
work  practice  standard  is  necessary  for 
the  protection  of  employees.  Toward 
this  end,  the  Agency  has  evaluated  Part 
II  of  NFPA  70E  and  has  determined  that 
that  national  consensus  standard  is 
appropriate  for  OSHA  to  use  as  a  basis 
for  its  proposed  rule. 

F.  Accident  Patterns 

A  survey  of  OSHA  preliminary 
fatality/catastrophe  event  reports  (Form 
OSHA-36)  was  undertaken  to  observe 
trends  and  patterns  relative  to  causes  of 
occupational  electrocutions.  These 
forms  covered  the  period  from  January 
1977  to  June  1978.  However,  for  various 
reasons,  the  OSHA  fatality  reports  did 
not  record  all  occupational 
electrocutions  occurring  in  this  peripd. 
For  example,  despite  reporting 
requirements,  some  fatalities  are  simply 
never  reported  to  OSHA.  There  is  also 
evidence  that,  in  the  past,  some      I 
electrocutions  have  been  mistakenly 
identified  as  heart  attacks.  Presumably. 


this  could  have  occurred  during  the 
period  in  question.  Additionally,  in  this 
survey,  the  reporting  of  fatalities  from 
states  with  their  own  approved  OSHA 
programs  is  incomplete  because  the 
reports  were  not  required  to  be 
submitted  to  the  Federal  OSHA.  In  fact, 
only  two  fatalities  from  such  states  are 
included.  Despite  this  under-reporting, 
the  available  fatality  information 
indicates  that  there  is  a  serious  problem. 
In  reviewing  the  forms,  OSI  lA  divided 
them  into  industry  groups,  as  given  in 
Table  1. 

The  Agency  is  limiting  this  proposed 
rulemaking  to  the  prevention  of 
accidents  in  general  industry  and 
maritime  because  to  include  other 
industrial  sectors  (such  as  construction) 
would  seriously  impede  the  rulemaking 
process.  Inclusion  of  other  industries  in 
the  proposal  would  require  the  Agency 
to  consider  many  possible  diverse 
situations  requiring  safety-related  work 
practices  that  are  likely  to  be  germane 
only  to  these  industries.  The 
construction  industry,  for  example,  is  an 
extensive  user  of  temporary  wiring, 
which  is  frequently  moved  and  is  often 
used  under  a  wide  range  of 
environmental  conditions.  Such 
situations  often  affect  the  type  of 
electrical  safety-related  work  practices 
recommended  for  use.  Additionally, 
under  the  Construction  Safety  Act  and 
29  CFR  1911.12.  OSHA  is  required  to 
consult  with  the  Advisory  Committee  for 
Construction  Safety  and  Health  before 
issuing  proposed  rules  affecting 
construction,  to  assure  that  the  unique 
aspects  of  construction  work  are  taken 
into  consideration  by  the  Agency. 
Furthermore,  OSHA  has  recently  . 
revised  its  electrical  standards  for 
construction.  Subpart  K  of  Part  1926. 
which  incorporate  various  electrical 
safety-related  work  practices  in  addition 
to  installation  safety  requirements  (51 
FR  25294).  Reasons  for  excluding  work 
on  electric  power  generation, 
transmission,  and  distribution 
installations  are  given  in  Section  III  of 
this  preamble. 

Following  promulgation  of  the 
standard  for  electrical  safety-related 
work  practices  for  general  industry,  the 
Agency  plans  to  consider  the  specific 
safety  practices  needed  for  the  electric 
power  industries. 

Therefore,  of  particular  interest  at  this 
time  are  the  111  fatalities  occurring  in' 
general  industry.  A  general  breakdown 
of  the  accidents,  by  type,  is  given  in 
Table  2.  A  review  of  the  circumstances 
surrounding  the  accidents  appears  to 
indicate  that  an  unsafe  work  practice,  or 
a  combination  of  unsafe  work  practices. 


was  involved  in  over  half  of  the 
electrical  fatalities. 

Table  1  .—Electrical  Fatalities  by 
Industry 

[January  1977  to  June  1978] 


Industry 

Applicable  standard 
(29  CFR) 

No.  of 
fatali- 
ties 

General 

Part  1910.  Subpart 

111 

Industry  '. 

S. 

Constoic- 

Part  1926,  Subpart 

92 

tion'. 

K. 

Tetecommuni- 

§1910.268 

3 

cations. 

Power 

Constmction— Part 

40 

Transmis- 

1926, Subpart  V; 

sion  and 

Operation  & 

Distribution. 

Maintenance- 
Future 
Rulemaking. 

Maritime 

Parts  1915-1918 

3 

and  Part  1910, 

Subpart  S. 

'  Excluding  Telecommunications  and  Power 
Transmission  and  Distribution. 

Table  2.— Electrical  Fatalities  by 
Unsafe  Events  General  Indus- 
try—January 1977  TO  June  1978 


Category 
No. 

Unsafe  event 

Num- 
ber of 
fatali- 
ties 

(1) 

Use  of  equipment  or 

material  too  close  to 

exposed  energized 

lines:— Total. 
Vehicles  (e.g.,  cranes 

and  dump  trucks). 
Other  mechanical 

equipment  (e.g., 

augers  and  derricks). 
Tools  and  materials  ' 

(e.g.,  ladders  and 

tree  limbs). 
Failure  to  use  personal 

protective 

equipment. ' 
Assuming  an  unsafe 

position.' 
Failure  to  deenergize 

(and  k)ckout/tag) 

equipment. ' 
Use  of  visibly  defective 

electric  equipment. 
Blind  reaching,  drilling, 

digging,  etc. 
No  unsafe  workpractice 

or  not  erKHjgh 

Information  to 

classify  properly. 

Total 

47 

(a) 

26 

(b) 

7 

(c) 

14 

(ii) 

5 

(iii) 

10 

(iv) 

14 

(v) 

3 

(vi) 

3 

(vii) 

29 

111 

'  These  categories  contain  common  ele- 
ments and  therefore  overlap.  For  illustration, 
an  accident  (fictitious)  occurs  when  a  painter 
using  a  long-handled  paint  roller  makes  con- 


tact with  a  power  line.  This  accident  couW  be 
placed  into  any  of  three  categories,  as  fol- 
lows: (1)  He  used  a  tool  too  close  to  the 
power  line;  (2)  he  did  not  use  personal  protec- 
tive equipment  so  that  he  could  safely  work 
close  to  the  line;  or  (3)  he  assumed  a  working 
position  which  allowed  accidental  contact  with 
the  line.  In  such  cases,  the  fatality  was  placed 
in  the  category  which  seemed  most  appropri- 
ate. The  example  given  would  have  been 
placed  in  the  first  category  ((i)(c)). 

Unsafe  work  practices  may  result 
from  such  factors  as  inattentiveness, 
lack  of  training,  or  poor  supervision. 
From  the  aforementioned  reports,  it  is 
not  possible  to  determine  the  level  of 
training  involved,  the  employers'  work 
rules,  or  other  secondary  factors  which 
may  have  contributed  to  the  accidents. 
Additionally,  even  though  unsafe  work 
practices  were  involved  in  many 
accidents,  unsafe  conditions  were 
sometimes  present  at  the  same  time. 
(For  example,  see  category  (v).)  The 
data  presented  here  are  merely  being 
used  to  demonstrate  that  unsafe  work 
practices  are  significant  contributors  to 
electrical  accidents  and  that  they  should 
be  addressed  in  OSHA's  regulations.  It 
should  be  noted  that,  even  with  100 
percent  compliance  with  OSHA's 
current  General  Industry  Standards, 
most  of  the  accidents  (68  percent]  given 
in  categories  (i)  through  (vi)  in  Table  2 
would  still  have  occurred. 

Within  each  category  in  Table  2.  the 
accidents  are  very  similar  in  nature. 
From  the  fatality  reports,  OSHA  can 
describe  a  typical  accident  for  each  of 
the  first  six  categories  as  follows: 

(i)  Use  of  equipment  or  material  too 
close  to  exposed  energized  lines — (a) 
Vehicles.  Operating  a  truck-mounted 
boom,  an  employee  of  a  local  trucking 
company  was  unloading  concrete  blocks 
when  the  boom  came  in  contact  with  a 
7200-volt  overhead  power  line. 

(b)  Other  mechanical  equipment.  An 
oil  well  service  rig  loading  and  tubing 
machine  was  working  over  a  900-foot 
well.  While  lowering  a  pole,  it  came  in 
contact  with  an  overhead  7200-volt 
power  line.  The  operator  was  burned 
and  the  helper,  who  was  standing 
alongside  the  rig,  received  a  serious 
electrical  shock  and  later  died. 

(c)  Tools  and  materials.  An  employee 
of  a  chemical  manufacturing  company 
was  on  a  tank  at  a  position  about  18  feet 
above  the  ground.  He  was  measuring  the 
fluid  level  in  the  tank  with  a  20  foot  long 
metal  pole.  When  he  removed  it  from 
the  tank  the  pole  came  in  contact  with  a 
12.000-volt  power  line,  which  was  about 
16  feet  above  the  tank. 

(ii)  Failure  to  use  personal  protective 
equipment.  While  trimming  trees  near 
power  lines,  an  employee  of  a  tree 
service  company  was  electrocuted.  His 
employer  was  cited  for  failure  to 


provide  personal  protective  equipment 
made  necessary  by  the  employee's  close 
proximity  to  the  lines. 

(iii)  Assuming  an  unsafe  position.  An 
electrician  for  a  boiler  shop  was 
working  on  a  bridge  crane  (doing  repair 
work).  He  apparently  gave  instructions 
to  turn  on  the  power.  When  the  line  was 
energized,  he  was  shocked,  causing  him 
to  fall  30  feel  to  the  cement  floor. 

(iv)  Failure  to  deenergize  (and 
lockout/tag)  equipment.  An  employee  of 
a  steel  pipe  and  tubing  manufacturer 
was  working  on  crane  power  lines. 
When  he  contacted  one  of  the  energized 
conductors,  he  was  electrocuted. 

(v)  Use  of  visibly  defective  electric 
equipment.  While  using  a  vacuum  pump 
to  clear  around  a  swimming  pool,  a  life 
guard  for  a  real  estate  management 
company  was  electrocuted.  The 
employer  was  cited  for  not  grounding 
the  vacuum  pump^it  was  equipped 
with  a  two-wire  cord  and  was 
connected  to  the  outlet  by  means  of  an 
extension  cord  with  its  grounding  prong 
removed. 

(vi)  Blind  reaching,  drilling,  digging, 
etc.  An  employee  of  a  chemical 
manufacturing  company  climbed  up  on 
an  industrial  electrical  outlet.  While 
holding  onto  an  I-beam,  he  reached 
inside  a  guard  and  accidentally 
contacted  a  650-volt  busbar. 

G.  Significant  Risk 

In  order  to  promulgate  safety 
regulations,  OSHA  must  show  that  the 
hazard  the  Agency  proposes  to  address 
presents  a  significant  risk  to  employee 
safety.  As  part  of  the  preliminary 
analysis  for  this  electrical  safety-related 
work  practices  proposal,  OSHA  has 
determined  the  population  at  risk,  the 
industries  and  occupations  presenting 
major  risks,  and  the  incidence  and 
severity  of  the  injuries  attributable  to 
the  failure  to  establish  safe  work 
practices.  Finally,  in  keeping  with  the 
purpose  of  safety  standards  to  prevent 
accidental  injuries  and  deaths.  OSHA 
has  estimated  the  number  of  accidents 
that  would  be  prevented  by  the 
regulation. 

Although  nearly  every  worker  in 
general  industry  is  exposed  to  electrical 
hazards,  some  are  at  much  greater  risk 
than  others.  Employees  at  appreciably 
greater  risk  include,  (a)  those  in 
industries  that  have  the  highest 
incidence  rates  of  electrical  accidents 
and  (b)  those  in  occupations  considered 
high  risk  for  electrical  hazards.  JACA 
Corporation,  in  their  "Regulatory 
Assessment  of  the  Impact  of  the 
Proposed  Electrical  Safety-Related 
Work  Practices."  characterized  the 
frequency  with  which  electrical 
accidents  occur  and  tabulated  the 


relative  risk  between  industries.  (This 
document  is  available  for  inspection  and 
copying  in  the  Docket  Office.)  Among 
industries  covered  by  the  proposal,  the 
highest  relative  risks  are  encountered  in 
the  following  industries:  lumber  and 
wood  products;  rubber  and 
miscellaneous  plastics  products;  stone, 
clay,  and  glass  products:  primary  metal: 
and  miscellaneous  repair  services. 
Industries  with  a  relatively  low  risk  are 
concentrated  in  the  finance,  insurance, 
and  real  estate  industries.  According  to 
the  JACA  report  and  excluding  jobs  not 
addressed  by  the  proposal,  the  highest 
electrical  accident  rates  are  faced  by 
electricians  and  apprentices,  stationary 
engineers,  mechanics  and  repairmen, 
structural  metal  craftsmen  and  welders. 
Low  rates  are  encountered  by  personnel 
in  the  sales  and  clerical  fields. 

OSHA  has  estimated  that  more  than 
1,500  injuries  and  over  100  fatalities 
(concentrated  within  a  high  risk  group  of 
about  4.8  million  workers)  could  be 
prevented  each  year  through  compliance 
with  the  proposed  safety-related  work 
practices.  (A  detailed  analysis  of  the 
benefits  of  the  proposed  standard  and  a 
description  of  the  methodology  used  can 
be  found  in  Chapter  5  of  OSHA's 
preliminary  regulatory  analysis,  which 
is  available  for  inspection  and  copying 
in  the  Docket  Office.) 

The  particular  injuries  that  the 
proposed  safe  work  practices  will 
prevent  include  electric  shocks,  bums, 
and  the  indirect  injuries  that  result  when 
electric  shocks  occur.  (Indirect  injuries 
are  typically  bruises,  bone  fractures, 
and  even  deaths  that  occur  when  the 
victim  falls  due  to  the  involuntary 
muscular  reactions  that  follow  electric 
shocks.)  Although  some  injuries  only 
involve  minor  shocks  and  bums,  many 
victims  suffer  disabling  effects,  some  are 
killed  by  electrocution,  and  still  others 
die  from  the  indirect  injuries.  Therefore, 
the  frequency  and  seriousness  of 
injuries  to  be  prevented  clearly 
demonstrate  a  significant  risk  which  will 
be  addressed  by  the  proposed  standard. 

II.  Development  of  Proposed  Standard 

A.  Present  Electrical  Standards 

In  1976,  the  National  Fire  Protection 
Association  (NFPA)  created  the  "70E 
Committee"  to  prepare  a  consensus 
standard  for  possible  use  by  OSHA  in 
developing  a  proposed  revision  of  the 
Agency's  electrical  safety  standards. 
The  70E  Committee  visualized  a 
standard  consisting  of  four  major  parts: 

Part  I — Installation  Safety  Requirements. 
Part  II— Safety-Related  Work  Practices. 
Part  III — Safely-Related  Maintenance 
.  Requirements. 
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Pari  IV— Safely  Rcquircmenta  for  Sptxial 
F.quipmcnt. 

The  n.ime  given  to  this  new  document 
became  NFPA  70E.  •Electrical  Safety 
Requirements  for  Employee 
Workplaces. " 

The  .NFPA  70E  Committee  derived 
Part  I  from  the  National  Electrical  Code 
(NEC).  OSHA  reviewed  the  70E 
document,  which  the  NFPA  approved, 
and  used  it  as  the  foundation  for 
proposing  a  revision  (44  FR  55274)  to  29 
CFR  Part  1910.  Subpart  S— the  electrical 
standards  for  General  Industry.  After  a 
public  comment  period  and  an  informel 
hearing,  the  revised  Subpart  S  was 
published  as  a  Final  Rule  in  the  Federal 
Register  (46  FR  4034)  on  January  16. 
1981.  The  standard  covers  the  safe 
instaJlation  of  electrical  equipment. 

While  OSHA  was  revising  its 
standards  using  NFPA  70E.  Part  I.  the 
70E  Committee  was  completing  its  work 
on  Part  II. 

After  considering  the  views  and 
recommendations  of  the  experts  on  the 
committee  and  conunents  from  the 
public.  NFPA  approved  the  TOE 
Committee's  standard  on  electrical 
Siifety-related  work  practices.  Thus, 
NFPA  70E.  Part  II.   Safely-Related  Work 
Practices,"  become  a  national  consensus 
standard. 

B.  Use  of  NFPA  70E,  Part  II,  as  a  Base 
Standard 

In  the  development  of  this  proposal, 
OSHA  evaluated  NFPAs  electrical 
safety-related  work  practice  standard. 
In  areas  which  overlapped  other 
consensus  standards  not  presently 
adopted  by  OSHA,  the  NFPA  document 
was  reviewed  and  was  compared  with 
those  other  standards  with  respect  to 
consistency  and  with  respect  to 
effectiveness  in  providing  employee 
safety.  For  example,  the  .NFPA 
requirements  on  lockout  of  equipment 
were  compared  to  ANSI  Z244.1, 
Lockout/Tagout  of  Energy  Sources,  so 
that  OSHA  could  determine  what 
requirements  could  most  effectively 
protect  employees  from  electrical 
hazards.  In  this  case,  as  in  most  others, 
the  NFPA  standard  more  directly 
addressed  electrical  hazards  than  did 
the  ANSI  document,  although  (in 
OSHA's  view)  NFPA  70E  was 
sometimes  overly  detailed  or  loo 
specirication-oriented.  In  comparison  to 
other  national  consensus  standards, 
NFPA's  electrical  safety-related  work 
practices  appeared  to  be  effective  in 
providing  employee  safely  and 
consistent  with  current  industry 
practice. 

OSHA  also  examined  provisions  of 
NFPA  70E  which  were  comparable  to 


existing  OSHA  regulations.  For 
example.  OSHA  compared  Sl920.180(i). 
dealing  with  the  operation  of  cranes 
near  overhead  lines,  with  similar 
requirements  in  the  NFPA  standard.  As 
a  result.  OSHA  discovered  that,  while 
the  70E  committee  referred  to  OSHA's 
regulations  in  9  1910.180(j)  in  providing 
for  a  10-foot  minimum  clearance,  they 
provided  smaller  cleurdnce  distances  in 
NFPA  70E  for  olher  types  of  equipment 
used  near  overhead  power  lines.  In  this, 
area.  NFPA  70E  seemed  to  be  less 
effective  in  protecting  employees.  In 
most  other  areas,  however,  the  70E 
requirements  were  at  least  as  protective 
as  OSHA's. 

Finally,  OSHA  evaluated  whether  the 
requirements  of  NFPA  70E,  Part  II,  were 
directed  towards  the  apparent  causes  of 
electrical  accidents.  In  addition  to  the 
previously  mentioned  OSHA  survey,  the 
Agency  also  reviewed  electrical 
accident  data  provided  by  California, 
Florida,  and  other  States.  For  every 
requirement  set  forth  in  Part  II  of  NFPA 
70E,  OSHA  found  injuries  or  fatalities 
which  were  directly  relevant.  For 
instance,  the  lockout/ tagout 
requirements  of  Chapter  4  were  found  to 
relate  specifically  to  accidents  in 
category  (iv)  presented  previoueily  in 
Table  2.  However,  it  was  not  always 
possible  to  relate  every  specification  in 
the  70E  provisions  on  lockout  of 
equipment  to  a  particular  causative 
factor  presented  in  the  accident 
descriptions. 

OSHA  has  thoroughly  reviewed 
NFPA's  consensus  standard  on 
Electrical  Safety-Related  Work  Practices 
and  has  determined  that  it  is  an 
appropriate  document  on  which  to  base 
a  proposed  rule.  Although  the  format 
and  outline  of  the  NFPA  standard  are 
not  entirely  suitable,  the  basic 
requirements  are  generally  valid  and 
relate  well  to  causes  of  electrical 
accidents.  Where  necessary,  OSHA  has 
reorganized  and  edited  the  national 
consensus  standard  to  fit  the  Agency's 
regulatory  needs.  For  the  most  part, 
however,  the  proposed  standard 
contains  the  same  requirements  as  Part 
II  of  NFPA  70E.  A  performance-oriented 
approach  addressing  the  causesof  these 
accidents  is  thus  maintained.  As  a 
consequence,  the  methods  of 
compliance  remain  flexible. 

III.  Summary  and  Explanation  of 
Proposed  Standard 

This  section  discusses  the  important 
elements  of  the  propoaaJ  and  explains 
any  differences  between  it  and  the 
source  document,  NFTA  70E,  Part  II. 

{\]§ laiajJJ.  Section  1910.331  sets 
forth  the  scope  of  the  proposal 
According  to  this  section,  the  standard 


would  cover  electrical  safety-related 
work  practices  of  employees  who  work 
on,  near,  or  with  electric  circuits  and 
equipment.  Types  of  work  performed  by 
qualified  persons  which  would  not  be 
covered  by  the  proposal  are  also  listed. 
Although  the  scope  is  similar  to  that  of 
NFPA  70E  and  to  existing  %  1910..3n2(a). 
there  is  a  key  difference.  Briefly,  the 
NFPA  standard  and  S  1910.302(a)  state 
certain  installations  '  are  not  covered. 
OSHA  is  proposing  that  the  work 
practice  standard  not  apply  to  "qualified 
persons"  (as  defined  in  8  1910.399  nnd 
discussed  later  in  this  preamble) 
performing  work  on  or  directly 
associated  with  these  same  types  of 
installations,  because  the  work  practices 
in  this  proposal  do  not  address  the  types 
of  electrical  hazards  faced  by  such 
workers  performing  this  type  of  work. 
However,  employees  who  are  working 
at  these  installations  but  who  are  not 
"qualified"  would  be  covered  by  the 
proposal.  Safety-related  work  practices 
used  by  qualified  employees  who  arc 
performing  work  not  covered  in  this 
proposal  are  addressed  in  other 
standards,  such  as  29  CFR  Part  1926, 
Subpart  V  (power  transmission  and 
distribution);  29  CFR  1910.268 
(telecommunications):  and  ANSI  C2 
(electric  supply).  This  last  standard  has 
not  been  adopted  by  OSHA,  but  the 
Agency  is  currently  developing  a 
separate  proposed  standard  for  work 
practices  to  be  used  with  electric  power 
generation,  transmission,  and 
distribution  systems. 

An  example  of  electric  distribution 
line  work  that  is  "directly  associated" 
with  distribution  lines  (but  that  is  not 
work  "on"  the  lines)  is  line  clearance 
tree  trimming.  In  this  activity,  the  work 
is  performed  on  trees,  but  the  work  is 
directly  associated  with  the  distribution 
system.  Thus,  line-clearance  tree 
trimming  performed  by  a  qualified 
person  would  not  be  covered  by  the 
proposed  standard. 

"Qualified  person"  is  currently 
defined  in  S  1910.399  as:  "One  familiar 
with  the  construction  and  operation  of 
the  equipment  and  the  hazards 
involved."  "Qualified  persons"  are 
intended  to  be  only  those  who  are  well 
acquainted  with  and  thoroughly 
conversant  in  the  electric  equipment  and 
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clet.tricHl  hazards  invoUed  with  the 
wurk  being  performed.  As  used  in  the 
proposal,  the  term  connotes  different 
qualifications  for  different  tasks.  For 
ixiimple.  with  respect  to  the  statement 
in  proposed  S  1910.331(c)(1)  which 
exempts  quiilified  linemen  working  on 
transmission  lines,  h  qualified  person 
would  be  one  who  understands  the 
construction  and  operating 
ch.iracteristics  of  the  transmission  line 
and  who  has  a  thorough  knowledge  of 
the  hazards  involved  in  the  type  of  work 
bc'injj  performed  on  the  line.  On  the 
other  hand,  this  provision  would  not 
ordinarily  exempt  a  transportation 
worker  using  a  boom  mounted  on  a  flat 
bed  truck  to  unload  concrete  blocks  at  a 
site  near  overhead  distribution  lines. 
This  type  of  employee  would  not 
normally  be  expected  to  understand  the 
construction  and  operation  of  the  lines, 
nor  would  this  person  likely  be 
completely  knowledgeable  in  the 
hazards  involved. 

With  respect  to  companies  that  own 
and  operate  the  types  of  installations 
listed  in  paragraph  (a)(3)  of  proposed 
5  1910.331  (for  example,  an  electric 
utility),  it  is  assumed  that  all  employees 
whose  work  is  on  or  is  directly  related 
to  these  installations  are  "qualified." 
OSHA  has  found  it  to  be  a  very  rare 
practice  for  an  employer  to  allow  an 
unqualified  worker  to  perform  work  on 
one  of  these  types  of  installations. 
However,  it  is  common  for  an 
unqualified  employee,  such  as  a  painter. 
to  be  engaged  in  unrelated  work  near  an 
overhead  electric  power  line.  Because, 
by  definition,  an  unqualified  employee 
lacks  sufficient  training  and  experience, 
he  or  she  faces  a  greater  risk  of  electric 
shock  while  working  near  an  electric 
power  line  than  a  qualified  employee. 

Whether  an  employee  is  considered  to 
be  a  "qualified  person"  will  depend 
upon  various  circumstances  in  the 
workplace.  It  is  possible  and.  in  fact. 
Iikcl>  for  an  individual  to  be  considered 
"qualified"  with  regard  to  certain 
equipment  in  the  workplace,  but 
"unqualified"  as  to  olher  equipment.  For 
example,  an  employee  may  have 
received  the  necessary  training  to  be 
considered  qualified  to  work  on  a 
particular  machine.  However,  if  that 
same  employee  were  to  work  on  olher 
types  of  equipment  for  which  he  has  not 
received  the  necessarj'  training,  he 
would  be  considered  unqualified  for  that 
other  equipment. 

Work  performed  by  other  than 
qualified  persons  would  be  covered  by 
the  work  practices  contained  in  this 
propoiial.  even  if  the  electrical 
instulliilions  involved  arc  not  covered 
by  the  installation  safety  requirements 


of  Subpart  S.  This  is  because 
unquHlified  persons,  by  definition,  do 
not  hiive  the  training  nor  the  skills 
necessary  to  perform  work  safely  very 
closi-  of  rlectricHl  installations. 
Additionally,  there  are  no  standards, 
other  than  the  lOfoot  clearance  rule  for 
cranes  and  similar  equipment,  to  cover 
these  situations  at  present.  Work 
performed  b>  other  than  qualified 
persons  near  these  "e.\cmpted" 
installations  (e.g..  near  an  electric 
transmission  line)  would  be  covered  by 
the  proposed  requirements.  Thus,  for 
example,  a  painler  carrying  a  ladder 
near  eleclrice  transmission  or 
distribution  lines  would  have  to  comply 
with  the  provisions  of  S  1910.333(c)(3)(i). 
but  a  qualified  lineman  working  on  the 
lines  would  not  be  covered. 

The  present  installation  safely 
requirements  in  Subpart  S  do  not  cover 
"installations  under  the  exclusive 
control  of  electric  utilities  *  *  *  for  the 
generation,  control,  transformation, 
transmission,  and  distributi'on  of  electric 
energy"  (§  1910.302(a)(2)(v)).  This 
exclusion,  which  reflects  the  unique 
hazards  and  work  practices  involved  in 
generation,  transmission,  and 
distribution  of  electric  ener^gy.  mirrors 
the  provisions  of  the  National  Electrical 
Code  and  NFPA  70E.  The  work  practices 
in  this  proposal  were  designed  to 
complement  the  installation  safety 
provisions  in  Subpart  S  and  were  not 
intended  to  cover  work  practices  for 
qualified  persons  who  work  on  or  near 
electric  generation,  transmission,  or 
distribution  installations.  Therefore, 
paragraph  (c)(1)  of  proposed  S  1910.331 
provides  that  qualified  persons  working 
on  these  installations  are  not  covered  by 
the  proposal.  Additionally,  because 
these  types  of  installations  involve 
similar  hazards  and  work  practices 
whether  or  not  they  are  controlled  by 
electric  utilities,  OSHA  has  determined 
that  the  proposal  should  not  apply  to 
qualified  persons  who  work  on  or  near 
any  such  installations,  regardless  of  who 
owns  or  controls  the  installations.  A 
note  is  provided  at  the  end  of  the 
paragraph  to  emphasize  that  this 
exclusion  is  limited  to  qualified  persons 
whose  work  is  on  or  directly  associated 
with  these  installations.  The  note  states 
that,  for  other  types  of  installations 
where  work  is  to  be  performed  on  or 
near  exposed  energized  parts,  even 
qualified  persons  must  comply  with  the 
work  practices  contained  in  this 
proposal.  In  these  cases,  the  standard 
covers  qualified  persons  who  work  near 
the  energized  parts  as  well  as  those 
workers  qualified  to  work  on  the 
energized  parts.  As  noted  previously, 
OSI  IA  is  currently  developing  a 


separate  proposed  rule  on  electric 
power  generation  and  related  ureas 

Under  proposed  i  1910.3.31  (c)(2|. 
qualified  persons  engaged  in 
telecommunications  work  are  not 
covered  by  the  proposal  to  the  extent 
thai  the  hazards  are  covered  by 
1 1910.268.  That  section  applies  to 
employers  providing  telecommunication 
ser\ice.  including  but  not  limited  to 
communications  utilities.  Since  the 
proposal  would  not  apply  to  work 
covered  by  {  1910.268.  then;  would  be 
no  overlap  between  the  proposed 
regulations  and  the  present 
telecommunications  standard. 

The  installati(ms  listed  in  panifiraphs 
(c)(3)  and  (c)(4)  of  proposed  $  1910.331 
are  provided  for  consistency  with  the 
coverage  of  the  installation  safety 
requirements  of  Subpart  S,  as  set  forth 
in  existing  {  1910.302(a](2)(i)  and  (iii). 
respectively.  For  example,  under 
i  1910.331(c)(3).  automotive  repair  work 
involving  electric  conductors  and 
equipment  installed  on  self-propelled 
vehicles  performed  by  qualified 
employees  would  not  be  covered  by  the 
proposal.  As  explained  previously, 
whether  an  employee  is  considered  to 
be  qualified  depends  upon  various 
circumstances  in  the  workplace.  For  an 
automobile  mechanic  or  other  employee 
to  be  considered  qualiRed  (and  thereby 
not  covered  under  proposed 
i  1910.331(c)(3)).  be  or  she  would  have 
to  understand  the  construction  and 
operating  characteristics  of  automotive 
electrical  systems  and  would  have  to 
have  a  thorough  knowledge  of  the 
hazards  they  present. 

The  safety-related  work  practices 
contained  in  the  proposed  standard 
would  in  fact  be  implemented  by 
employees,  but  it  would  be  the 
responsibility  of  employers  to  ensure 
that  these  practices  are  followed  by 
their  employees.  The  employer  must 
satisfy  this  obligation  by  providing 
adequate  training  and  supervision  of 
employees  and  by  implementing  safe 
work  practices. 

(2)  ^  1910.332.  This  section  proposes 
training  requirements.  Employees  would 
be  required  to  be  trained  in  (1)  the 
safety-related  work  practices  of  the 
standard,  as  well  as  any  other  practices 
necessary  for  safety  from  electrical 
hazards,  and  (2)  safety-related  elements 
of  their  workplace  environment. 
Inasmuch  as  the  standard  would  apply 
to  work  performed  on  or  near  exposed 
energized  parts  unrelated  to  power 
generation,  transmission,  and 
distribution,  such  work  must  be 
performed  by  qualified  persons,  and 
appropriate  training  is  required. 
Proposed  §  1910.332(b)(3)  explicitly 


BEST  COPY  AVAILABLE 


Federal  Register  /  Vol.  52.  No.  229  /  Monday.  November  30.  1987  /  Proposed  Rules 


Federal  Register  /  Vol.  52.  No.  229  /  Monday.  November  30,  1987  /  Proposed  Rules  45537 


states  what  OStlA  intends  as  a  basic 
training  requirement  for  such  qualified 
persons. 

In  order  to  be  as  flexible  as  possible, 
the  OSHA  proposdi  accepts  both 
classroom  and  on-the-job  training.  The 
NFPA  70F.  standard  is  silent  on  the 
method  by  which  training  is  to  be 
provided. 

The  economic  impact  of  the  proposal 
is  limited,  and  the  expected  benefits  are 
optimized,  because  the  training 
requirements  would  apply  primarily  to 
employees  in  occupations  that 
traditionally  carry  relatively  high  risk  of 
injury  due  to  electrical  hazards.  A 
review  of  the  accidents  indicates  that 
the  greatest  impact  on  reduction  of 
accidents  would  result  from  training 
employees  who  work  in  jobs  which 
expose  them  to  electrical  hazards  to  a 
greater  degree  than  the  average 
worker.'  Upon  searching  the  available 
accident  data.  OSHA  has  determined 
that  employees  in  the  occupations  listed 
in  Table  3  are  more  likely  to  face  a 
higher  than  normal  risk  of  electrical 
accidents.  (The  occupations  listed  in 
Table  3  are  general  categories  taken 
from  the  specific  occupational  groups 
given  in  Table  4,  in  Section  IV  of  this 
preamble,  which  lists  the  electrical 
injury  incidence  rate  for  each  group.) 
OSHA  requests  public  comment  on 
whether  these  general  categories  and 
the  specific  occupational  groups  from 
which  they  have  been  derived        | 
appropriately  identify  the  high  risk 
employees  and  whether  any  groups 
should  be  redefined,  deleted,  or  added. 
The  occupational  groupings  listed 
include  any  qualified  persons  who 
perform  work  covered  by  this  proposed 
standard,  as  well  as  unqualified  persons 
who  also  face  a  high  risk.  It  is  primarily 
these  employees  who  would  be  subject 
to  the  training  requirements.  However, 
in  some  cases,  employees  in  other 
occupational  groupings  may  also  face  a 
relatively  high  risk  of  injury  due  to 
electric  shock,  and  these  employees 
would  also  require  training.  For 
example,  a  production  employee  may 
work  in  an  area  containing  exposed  live 
parts  that  are  guarded  only  by  location 
(such  as  overhead  lines).  If  this  worker 
could  come  in  contact  with  these  lines  in 
the  course  of  his  or  her  work,  then  he  or 
she  would  have  to  be  trained.  Training 
in  the  basic  areas  of  hazard  recognition, 
proper  work  practices,  and  knowledge 
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of  the  working  environment  can  reduce 
the  frequency  of  accidents  involving 
employees  in  these  categories,  whereas 
training  employees  who  face  a  minimal 
exposure  to  electrical  hazards  would 
result  in  a  negligible  increase  in 
benefits.  Therefore,  OSHA  has  proposed 
that  training  be  required  only  for 
employees  who  face  the  greatest  risk  of 
injury  due  to  electric  shock  or  other 
electrical  hazards. 

Table  3.— Typical  Occupational 
Categories  of  Employees  Fac- 
ing a  Higher  Than  Normal  Risk 
OF  Electrical  Accidents 

Occupation 


Electricians. 

Mectwnics  and  repairers. 
Electrical  and  electronic  technicians. 
Electrical  and  electronic  equipment  assem- 
blers. 
Stationary  engineers. 
Material  handlir>g  equipment  opefators. 
Electrical  and  electronic  engineers. 
Blue  collar  supervisors. 
Welders. 
Riggers  and  roustat>outs. 


(3)  §  1910.333.  Paragraph  (a)  of 
§  1910.333  proposes  general 
requirements  on  the  selection  and  use  of 
work  practices.  The  requirements  of  this 
paragraph  mainly  address  accidents 
which  involve  the  hazards  of  exposure 
to  live  parts  of  electric  equipment.  A 
deenergized  part  is  obviously  safer  than 
an  energized  one.  Because  the  next  best 
method  of  protecting  an  employee 
working  on  exposed  parts  of  electric 
equipment  (the  use  of  personal 
protective  equipment)  would  continue  to 
expose  that  employee  to  a  significant 
risk  of  injury  from  electric  shock, 
proposed  §  1910.333(a)  would  make 
equipment  deenergizing  Ihe  primary 
method  of  protecting  employees.  Under 
certain  conditions,  however, 
deenergizing  need  not  be  employed. 
Employees  may  be  allowed  to  work  on 
or  near  exposed  energized  parts,  if  the 
employer  can  demonstrate  that 
deenergizing  would  be  infeasible  or 
would  introduce  additional  or  increased 
hazards,  e.g..  interruption  of  life-support 
equipment,  shutdown  of  hazardous 
location  ventilation  systems,  or 
complete  removal  of  illumination.  In  any 
case,  employees  working  on  or  near 
energized  parts  musl  use  safe  work 
practices  as  required  by  the  standard. 

Paragraph  (b)  of  proposed  §  1910.333 
covers  work  on  or  near  exposed 
deenergized  electric  parts  and  includes 
requirements  for  lockout  and  tagging  of 
equipment  disconnecting  means.  The 


need  for  adequate  lockout  and  tagging 
prDceilures  for  electrical  equipment  is 
widely  recognized,  as  demonstrated  by 
the  ANSI  and  NFPA  standards  in  this 
area.  The  accidents  in  OSHA's  survey 
which  invoived  work  on  electrical 
equipment  also  indicate  a  need  for 
proper  work  practices  in  this  area. 
Although  the  lockout  and  tagging 
requirements  of  NFPA  70E  are  used  as  a 
basis,  the  OSHA  proposal  clarifies  and 
simplifies  the  requirements  of  the  NFPA 
standard  by  directing  the  coverage  to 
the  prevention  of  employee  contact  with 
energized  equipment  or  circuits.  While 
X\w  NFPA  70E  requirements  for  lockout 
and  tagging  are  highly  detailed,  the 
proposed  regulations  are  general  and 
more  performance-oriented  in  nature. 
.Additionally,  the  NFPA  requirements 
apply  any  time  work  is  performed  on  or 
near  deenergized  circuit  parts  or 
equipment  in  any  situation  which 
presents  a  danger  that  the  circuit  parts 
or  equipment  might  become 
unexpectedly  energized.  Thus,  the  NFPA 
requirements  not  only  address  the 
hazard  of  contact  with  energized  parts, 
but  also  cover  other  hazards  which  are 
presented  by  unexpected  start-up  of 
equipment  during  maintenance 
operations.  This  is  expressed  in  NFPA 
70E,  Part  II,  Section  l.B,  second 
paragraph,  which  states: 

Where  the  work  to  be  performed  requires 
employees  to  work  on  or  near  exposed  circuit 
parts  or  equipment,  and  there  is  danger  of 
injury  due  to  electric  shock,  unexpected 
movement  of  equipment,  or  other  electrical 
hazards,  the  circuit  parts  and  equipment  that 
endanger  Ihe  employees  shall  be  deenergized 
and  locked  out  or  tagged  out  In  accordance 
with  the  policies  and  procedures  specified  in 
paragraph  B(1)  and  Chapter  4  through 
subparagraph  B(7J(b)).  [Emphasis  added.) 

The  proposal  is  intended  to  cover 
employee  exposure  to  electrical  hazards 
which  might  occur  from  the  unexpected 
energizing  of  circuit  parts  and  would  not 
cover  other  equipment-related  hazards 
which  do  not  involve  exposed  live  parts. 
Thus,  the  proposal  would  protect  an 
electrician  working  on  a  deenergized 
circuit  but  would  not  address  the 
mechanic  working  on  the  mechanical 
parts  of  an  electrically  powered 
machine. 

OSHA  recognizes  that  equipment 
maintenance  and  repair  present 
significant  hazards  to  employees.  These 
hazards,  which  are  different  from  those 
addressed  by  the  electrical  work- 
practices  standard,  would  be  covered  by 
OSHA's  proposed  standard  on  the 
control  of  hazardous  energy  sources 
(lockout/tagout).  which  is  currently 
under  development.  OSHA  has  written 
the  two  proposals  .so  that  they 


complement  one  another.  It  is  the 
Agency's  intent  that  there  be  no 
conflicts  between  the  two  standards, 
and  OSHA  solicits  public  comments  on 
this  issue. 

The  application  of  this  proposal's 
lockout  and  tagging  requirements  is  set 
forth  in  §  1910.333(b)(2).  reading  as 
follows: 

(2)  Lockout  and  lagging.  While  any 
employee  is  exposed  to  contact  with  parts  of 
fixed  electric  equipment  or  circuits  which 
have  been  deenergized,  the  circuits 
energizing  the  parts  shall  be  locked  out  or 
lagged  or  both  in  accordance  with  the 
requirements  of  this  paragraph  *  *  *. 

OSHA  has  drafted  its  electrical 
lockout  and  tagging  provisions  to  be 
more  performance  oriented  than  are  the 
corresponding  provisions  of  NFPA  70E. 
Within  the  range  of  hazards  covered  by 
the  proposal.  OSHA  believes  that  the 
proposed  lockout  and  tagging  provisions 
would  provide  employees  with  electrical 
safety  which  is  comparable  to  that 
which  would  be  afforded  by  NFPA  70E, 
Part  II. 

OSHA  has  hmited  the  application  of 
the  proposed  lockout  and  tagging 
provisions  to  fixed  equipment.  (It  is  not 
clear  whether  the  NFPA  standard  would 
apply  to  other  than  fixed  equipment.) 
Employees  can  safely  work  on  cord-  and 
plug-connected,  portable  and  stationary 
equipment  which  is  disconnected  from 
the  circuit.  Generally,  such  equipment  is 
returned  to  the  shop  for  repair,  and  the 
danger  of  accidental  energizing  of 
equipment  parts  is  greatly  reduced. 
Additionally,  OSHA  has  no  data 
indicating  that  there  are  accidents 
resulting  from  the  unexpected  energizing 
of  other  than  fixed  equipment. 

The  basic  intent  of  §  1910.333  is  to 
require  employers  to  take  one  of  three 
options  to  protect  employees  working  on 
electric  circuits  and  equipment:  (1) 
Deenergize  the  equipment  involved  and 
lock  out  its  disconnecting  means 
(paragraph  (b)):  or  (2)  deenergize  the 
equipment  and  tag  its  disconnecting 
means,  if  the  employer  can  demonstrate 
that  tagging  is  as  safe  as  locking 
(paragraph  (b)):  or  (3)  work  the 
equipment  energized  if  the  employer  can 
demonstrate  that  it  is  not  feasible  to 
deenergize  it  (see  discussion  of 
§  1910.333(a)  for  permissible 
applications  of  this  option  and 
§  1910.333(c)  for  precautions  to  be  taken 
when  work  is  performed  on  or  near 
energized  parts).  These  are  the  same 
options  allowed  under  NFPA  70E. 

Paragraph  (b)(2)(i)  addresses  the 
deenergizing  of  equipment  within  the 
lockout  and  tagging  process.  After  a 
procedure  is  set  for  safe  deenergizing. 
the  circuits  and  equipment  on  which 
work  is  to  be  performed  would  be 


required  to  be  disconnected  from  all 
energy  sources.  This  ensures  that  the 
circuits  are  completely  disabled. 
Because  they  do  not  completely 
deenergize  entire  circuits,  control 
devices  would  not  be  permitted  to  be 
used  as  the  only  disconnecting  means. 
Lastly,  capacitive  elements  in  the  circuit 
would  be  required  to  be  relieved  of  their 
stored  energy  and  would  be  required  to 
be  short-circuited  and  grounded  if 
necessary.  These  requirements  would 
protect  employees  from  the  release  of 
electrical  energy  during  their  work  on 
the  circuits  or  equipment. 

Paragraph  (b)(2)(ii)  proposes 
requirements  on  the  application  of  locks 
and  tags  to  circuit  disconnecting  means. 
To  prevent  the  unauthorized 
reenergizing  of  a  circuit  on  which  work 
is  being  performed,  the  proposal  would, 
in  general,  require  a  lock  and  a  tag  to  be 
placed  on  each  disconnecting  means 
that  could  supply  power  to  the  circuit. 
The  proposal  would  also  require  the  tags 
used  to  contain  a  statement  prohibiting 
unauthorized  operation  of  the 
disconnecting  means  and  prohibiting 
removal  of  the  tag.  This  requirement 
would  inform  employees  of  the  purpose 
of  the  lock  and  tag. 

To  permit  maximum  flexibility,  the 
proposed  requirements  permit  the  use  of 
locks  alone  or  tags  alone  under  certain 
conditions.  Tags  would  be  permitted  to 
be  used  without  locks  if  locks  cannot  be 
applied  to  a  given  installation  or  if  the 
employer  demonstrates  that  tagging 
procedures  will  provide  safety 
equivalent  to  that  of  a  lock.  So  that 
employees  could  quickly  recognize  the 
purpose  of  the  tag,  the  proposal  would 
require  that  tags  used  under  these 
circumstances  be  of  a  standardized 
design  that  clearly  indicates  that  the 
affected  circuit  is  not  to  be  reenergized. 
For  this  same  reason,  all  persons  who 
have  acces.s  to  the  circuit  controlling 
devices  would  have  to  be  trained  in  and 
familiar  with  the  employer's  tagging 
procedures.  However,  because  a  person 
could  operate  the  disconnecting  means 
before  reading  or  recognizing  the  tag, 
the  standard  also  proposes  that,  where 
tags  only  are  used,  an  additional  safety 
measure  be  taken  to  ensure  that  the 
closing  of  the  tagged  single  switch 
would  not  reenergize  the  circuit  on 
which  employees  are  working.  The 
additional  safety  measure  is  necessary 
because,  at  least  for  electrical 
disconnecting  means,  tagging  is 
significantly  less  safe  than  locking  out. 
A  disconnecting  means  could  be  closed 
by  an  employee  who  has  failed  to 
recognize  the  purpose  of  the  tag.  The 
disconnect  could  also  be  closed 
accidentally.  Public  comment  is 
requested  on  whether  the  additional 


safety  measure  is  necessary  when  a 
disconnecting  means  is  tagged  and  on 
what  measures  can  be  taken  to  protect 
employees  from  the  accidental  closing  of 
a  tagged  switch.  OSHA  also  requests 
public  comment  on  situations  in  which 
tagging  procedures  may  provide  safety 
equivalent  to  that  provided  by  locks. 

When  the  work  to  be  performed 
involves  only  a  simple  circuit  and  can 
be  completed  in  a  short  time,  a  lock  can 
be  used  safely  without  a  tag.  The 
proposal  would  limit  the  use  of  this 
procedure  to  any  situation  that  involves 
one  circuit  or  a  single  piece  of 
equipment  and  that  involves  a  lockout 
period  of  no  more  than  one  work  shift. 
Additionally,  affected  employees  would 
be  required  to  be  trained  in  and  familiar 
with  this  procedure.  Public  comment  is 
requested  on  whether  there  are  other 
situations  in  which  a  tag  would  not  be 
necessary  if  a  lock  is  used. 

Proposed  §  1910.333(b)(2)(iii)  contains 
requirements  for  verifying  that  the 
correct  circuits  have,  in  fact,  been 
deenergized.  The  requirement  for 
determining  whether  a  circuit  has  been 
opened  can  be  satisfied  by  operating  the 
controls  for  the  equipment  supplied  by 
the  circuit.  This  method  has  the 
advantage  of  not  exposing  employees  to 
possibly  energized  parts.  Therefore,  the 
proposal  makes  this  the  first  step  in 
verifying  the  condition  of  the  circuiL 

Of  course,  operating  the  equipment 
controls  is  not  a  completely  reliable 
indication  that  the  circuit  has  been 
deenergized.  It  is  possible  to  interrupt  a 
portion  of  the  circuit  so  that  the 
equipment  will  not  operate  even  though 
the  rest  of  the  circuit  is  still  alive. 
Therefore,  the  standard  proposes  that  a 
qualified  person  use  test  equipment  to 
ensure  that  all  parts  of  the  circuit  to 
which  employees  will  be  exposed  are 
deenergized.  Because  it  is  also  possible, 
under  certain  conditions,  to  feed  circuits 
from  the  "load"  side,  the  test  would  be 
required  to  check  for  any  voltage 
backfeed  which  might  be  present. 

Voltages  over  600  volts  are  more 
likely  than  lower  voltages  to  cause  test 
equipment  itself  to  fail,  leading  to  false 
indications  of  no-voltage  conditions.  To 
prevent  accidents  resulting  from  such 
failure  of  test  equipment,  the  proposal 
would  require  checking  operation  of  the 
test  equipment  immediately  before  and 
after  use. 

Once  work  has  been  completed,  it  will 
be  necessary  to  reenergize  the  circuit. 
Paragraph  (b)(2)(iv)  of  proposed 
§  1910.333  addresses  the  procedure  to  be 
used  for  this  task.  The  first  step  that 
must  be  taken  is  an  inspection  or  test  (or 
both)  of  the  circuits  and  work  areas  to 
ensure  that  all  tools,  jumpers,  grounds. 
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and  other  devices  have  been  removed. 
Otherwise,  energizing  the  circuits 
involved  could  result  in  a  short-circuit 
condition  that  injures  employees.  The 
proposal  would  require  that  such 
inspections  and  tests,  if  necessary,  be 
performed  by  a  qualified  person. 

To  protect  employees  from  contact 
with  reenergized  circuit  parts,  the 
proposal  would  require  that  affected 
employees  be  notified  to  stay  clear. 
After  all  locks  and  tags  are  removed,  a 
visual  determination  that  employees  are 
clear  of  danger  would  be  required.  Once 
these  procedures  have  been  followed,  it 
is  safe  to  reenergize  the  circuits. 

Paragraph  (b)(3)  of  §  1910.333 
proposes  requirements  that  restrict  the 
manner  in  which  interlocks  may  be 
defeated.  Interlocks  deenergize  circuits 
to  prevent  electric  shock  to  persons 
using  equipment  or  performing  minor 
maintenance  or  adjustments.  However, 
under  some  maintenance  conditions,  the 
interlocks  must  be  rendered  inoperative 
so  that  tests  or  adjustments  can  be 
made.  To  prevent  injury  to  employees 
who  may  not  realize  the  hazards 
involved,  paragraph  (b)(3)  proposes  that 
only  qualified  persons  be  permitted  to 
defeat  interlocks.  Also,  when  the 
qualified  person's  work  is  completed, 
the  interlock  system  would  be  required 
to  be  put  back  into  an  operative    i 
condition.  | 

Paragraph  (c)  applies  to  work  on  or 
near  exposed  energized  parts.  This 
paragraph  proposes  requirements 
intended  to  prevent  accidents  due  to  the 
presence  of  exposed  live  parts. 
Requirements  are  given  pertaining  to 
work  near  overhead  lines,  illumination, 
confined  work  spaces,  conductive 
materials  and  equipment,  portable 
ladders,  conductive  apparel,  and 
housekeeping  duties.  Additionally,  the 
proposal  would  allow  only  qualified 
persons  to  work  on  energized  electric 
equipment. 

Since  overhead  lines  are  a  major 
source  of  occupational  electrocutions  (47 
of  111  electrocutions  in  OSHA's  survey), 
regulations  dealing  with  work  near  such 
lines  arc  stressed.  A  number  of  these 
accidents  involve  employees  engaged  in 
activities  which  place  them  near  electric 
power  conductors  installed  above 
ground  (e.g..  a  painter  moving  a  ladder). 
The  requirements  of  proposed 
§  1910.333(c)(3)  have  been  expanded 
beyond  those  found  in  the  NFPA  70F. 
section  on  overhead  fines  and  arc  more 
stringent.  According  to  proposed 
§  1910.333(c)  3)(i),  other  than  qualified 
persons  would  be  required  to  maintain  a 
10-foot  (350-cm)  minimum  clearance 
from  unguarded  energized  overhead 
lines.  This  clearance  distance  is  based 
on  the  10-foot  (305-cm)  clearance  ruli;s 


presently  contained  in  §§  1910.67(b)(4), 
1910.180{j),  1910.266(c)(6)  (xxii), 
1926.550(a)(15),  and  1926.600(a)(6). 
which  apply  to  the  use  of  various 
mechanical  equipment  near  electric 
power  lines. 

OSHA  realizes  that  it  is  sometimes 
necessary  for  work  to  be  performed 
closer  to  the  lines  than  10  feet  (305  cm) 
when  it  is  infeasible  or  impossible  to 
deenergize  them.  However,  since 
unqualified  persons  are  not  fully  aware 
of  the  danger  involved,  such  work  may 
be  performed  only  by  qualified 
personnel.  Therefore,  for  qualified 
persons,  the  proposal  woidd  allow 
smaller  clearances,  as  given  in  Table  S- 
5.  These  clearances  are  the  same  as 
those  given  in  Table  R-2  of  §  1910.268, 
"Telecommunications."  The  smaller 
clearances  allow  qualified  persons  to 
perform  tasks  which  require  close 
approach  to  overhead  fines.  At  the  same 
lime,  the  smaller  clearances  provide 
protection  from  arc-over  with  a 
sufficient  safety  factor  for  employees 
who  are  famiUar  with  the  construction 
and  operation  of  overhead  electric 
power  lines  and  with  the  hazards 
involved.  Additionally,  if  the  work 
requires  closer  approach  than  even 
these  smaller  clearances  allow,  qualified 
persons  would  be  permitted  to  approach 
the  lines  as  close  as  necessary  if 
insulation  or  guarding  is  provided. 
Without  differentiating  between 
qualified  and  unqualified  workers,  the 
NFPA  standard  requires  a  "safe 
distance"  to  be  maintained  for  any 
employee  working  in  elevated  positions 
near  unguarded,  energized  lines  but 
does  not  specify  what  this  distance  is. 
For  employees  on  the  ground,  the 
consensus  standard  requires 
dcenergizing  or  guarding  any  overhead 
line  that  might  be  contacted. 

For  vehicular  and  mechanical 
equipment  (§  1910.333(c)(3)(iii)),  OSHA 
is  proposing  a  minimum  clearance  of  10 
feet  (305  cm),  while  NFPA  70E  allows 
equipment  other  than  aerial  lifts,  mobile 
cranes,  and  derrick  trucks  '  to  come  as 
close  as  4  feet  to  exposed,  energized 
overhead  lines.  In  the  OSHA  proposal, 
approaches  closer  than  10  feet  are 
allowed  for  (1)  vehicles  in  transit;  (2) 
lines  protected  by  insulating  barriers; 
and  (3)  aerial  lifts  operated  by  qualified 
persons.  These  closer  approach 
distances  are  based  on  exceptions  to  the 
10-foot  (305-cm)  clearance  rules 
presently  contained  in  the  existing 
OSHA  standards  noted  previously.  All 
of  OSHA's  existing  standards  (e.g., 
§  ini0.180(j)(l))  require  a  basic  10-foot 

■*  For  iheie  types  of  (!quipmunl  only.  NFPA  refers 
lo  OSHA  s  existing  standards,  which  r^quirf  a 
niiiiiinum.rlt'arance  of  10  feet. 


clearance  for  the  specific  equipment 
covered.  Additionally,  §  1926.000(a)(6)  of 
the  Construction  Standards  requires  all 
mechanical  equipment  to  keep  10  feet 
away  from  power  lines.  Therefore,  the 
proposal  is  consistent  with  OSHA's 
existing  regulations  and  minimizes  the 
confusion  as  to  what  clearances  are 
required. 

The  clearance  distances  listed  in 
NFPA  70,  as  well  as  those  given  in 
OSHA's  proposal,  protect  against  arc- 
over  of  current  from  the  lines  to  the 
equipment.  Assuming  that  the 
equipment  would  never  come  any  closer 
than  permitted  by  either  standard,  both 
would  theoretically  provide  employees 
with  protection.  However,  the  main 
concern  involved  in  operating 
mechanical  equipment  near  exposed 
power  lines  is  unintended  movement  of 
the  equipment  which  may  bring  the 
equipment  too  close  to  the  lines.  A  10- 
foot  clearance  provides  a  more 
reasonable  margin  of  error  compared  to 
the  distances  given  in  NFPA  70E. 
Additionally,  the  clearance  distances  in 
NFPA  70E  vary  according  to  the  type  of 
equipment  in  use  and  the  voltage  of  the 
power  lines.  This  is  unnecessarily 
complicated  and  could  cause  confusion 
and  accidents. 

With  respect  to  the  hazards  of 
overhead  power  lines,  OSHA  feels  ihat 
its  proposal  provides  greater  safety  than 
the  national  consensus  standard.  In 
view  of  the  fact  that  47  of  the  111 
electrocutions  studied  were  due  to  the 
use  of  equipment  or  material  too  close  to 
exposed  energized  overhead  lines, 
OSHA  believes  that  requirements  to 
prevent  such  electrocutions  are  of  the 
highest  priority  and  should  provide  us 
much  safety  as  possible.  For  these 
reasons,  and  in  order  to  promote 
consistency  within  the  OSHA  standards, 
the  proposal  contains  a  basic  10-foot 
(305-cm)  clearance  rule,  with  certain 
exceptions.  If  information  is  forthcoming 
demonstrating  ways  in  which  specific 
operations  can  be  performed  safely  with 
clearances  less  than  10  feet,  OSHA  will 
consider  changing  the  rule  to  provide  for 
such  situations. 

Paragraph  (c)(4)  of  proposed 
§  1910.333  addresses  the  hazards 
associated  with  working  near  exposed 
live  parts  where  visibility  would  be 
impaired.  Adequate  illumination  would 
be  required  by  proposed  paragraph 
(c)(4)(i)  to  ensure  that  employees  could 
see  well  enough  to  avoid  contacting 
exposed  live  parts.  Specific  guidance  is 
not  provided  in  the  proposal,  but  OSHA 
requests  comments  and  supporting  data 
with  respect  to  levels  of  illumination 
that  are  necessary  for  safely. 
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Paragraph  (c)(4)(ii)  prohibits  the  act  of 
blind  reaching  into  areas  contaming 
exposed  live  parts.  Obviously,  if  the  live 
parts  cannot  be  seen,  it  would  be 
difficult  to  avoid  contact  with  them. 
Therefore,  the  standard  proposes  that 
employees  not  be  allowed  to  work  in 
areas  whicTi  contain  exposed  live  parts 
that  cannot  be  seen  because  of 
obstructions  or  poor  lighting. 

Some  installations  of  electric 
equipment  provide  little  working  space 
for  maintenance  employees.  Such 
cramped  conditions  can  lead  to 
employees'  backing  or  moving  into 
exposed  live  parts.  To  prevent  this  from 
occurring,  proposed  paragraph  (c)(5J 
would  require  precautions  to  be  taken  to 
assure  that  accidental  contact  with  the 
parts  does  not  occur.  For  example, 
protective  blankets  could  be  used  to 
shield  some  of  the  live  parts,  or  portions 
of  the  electrical  installaUon  could  be 
deenergized.  Also,  doors  or  panels  that 
could  knock  into  employees  and  cause 
them  to  contact  exposed  energized  parts 
would  have  to  be  restrained. 

Handling  metal  ladders  and  other 
conductive  materials  in  the  vicinity  of 
overhead  lines  is  a  leading  cause  of 
occupational  electrocutions.  (See 
category  {i){c)  in  Table  2  of  this 
preamble.)  Proposed  paragraphs  (c){6} 
and  (c)(7)  address  the  hazards 
associated  with  such  material  handling 
operations.  To  protect  employees 
handling  conductive  tools  or  materials 
near  exposed  live  parts,  paragraph  (c)(6) 
proposes  that  the  conductive  materials 
or  equipment  be  handled  in  a  manner 
that  will  prevent  their  contacting  the 
energized  parts.  Because  moving  such 
long  metal  objects  as  pipes  and  ducts 
can  be  particularly  hazardous  in  areas 
containing  exposed  energized 
conductors  or  circuit  parts,  the  proposal 
would  also  require  the  employer  to 
institute  work  practices  that  minimize 
the  hazards  associated  with  handling 
these  objects.  For  example,  the 
employer  could  require  employees  to 
handle  metal  irrigation  pipes  so  that  the 
pipes  are  always  in  a  horizontal  plane. 
This  practice  would  prevent  the  material 
from  contacting  overhead  power  lines. 

Metal  ladders  can  also  provide  a  path 
to  ground  for  workers  who  direcriy 
contact  live  parts.  In  paragraph  (cj(7), 
OSHA  has  proposed  to  prohibit  the  use 
of  metal  ladders  by  employees  who 
would  be  working  where  they  might 
contact  exposed  energized  circuit  parts. 
This  should  protect  these  workers  from 
electric  shock.  In  view  of  the  accidents 
occurring  when  metal  ladders  contact 
overhead  lines,  the  Agency  is  requesting 
comments  on  whether  metal  ladders 
should  also  be  prohibited  from  being 


used  where  they  might  contact 
energized  overhead  electric  power  lines. 

Proposed  8l910J33(cJ(8)  would  not 
allow  employees  to  wear  conductive 
objects,  such  as  metallic  jewelry,  in  a 
manner  presenting  an  electrical  contract 
hazard.  Typical  accident  descriptions 
indicate  that  these  metal  objects  short 
circuit  live  parts;  and,  as  current  flows 
through  the  objects,  the  employees 
wearing  them  are  severely  burned. 
Protective  methods  include  wrapping 
the  conductive  apparel  with 
nonconductive  tape,  use  of  rubber 
gloves,  use  of  insulation  on  the  live  part, 
as  well  as  removal  of  the  conductive 
item.  OSHA  understands  that 
compliance  may  present  difficuhies  as 
many  employees  may  not  want  to 
remove  or  cover  certain  articles  of 
jewelry.  However,  given  the  severity  of 
the  possible  consequences  (e.g.,  loss  of  a 
finger,  arm  bums,  or  injury  to  adjacent 
coworkers),  OSHA  believes  that  some 
means  of  protecting  the  employee,  as 
well  as  others  nearby,  must  be  provided. 

Proposed  paragraph  (c)(9)  addresses 
the  hazards  related  to  housekeeping 
duties  (such  as  electric  equipment 
cleaning  or  vegetation  spraying, 
clipping,  or  trimming]  performed  near 
exposed  energized  circuit  parts.  The 
proposal  would  require  the  employer  to 
adopt  safeguards  that  prevent 
employees  performing  such  duties  from 
contacting  energized  parts,  either 
directly  or  through  conductive  cleaning 
aids.  Examples  of  protective  measures 
include  the  use  of  protecfive  insulating 
equipment  or  the  provision  of  guards  to 
prevent  contract. 

(4)  §1910.334.  Requirements  of  this 
section  address  the  hazards  of  using 
electric  equipment.  Although  the 
hazards  common  to  the  installation  of 
electric  equipment  are  covered  in  the 
existing  Subpart  S  regulations,  the 
accidents  in  OSHA's  survey  show  that 
equipment  is  used  improperly  or  is 
damaged  in  use.  Such  misuse  and  abuse 
of  equipment  creates  hazards  which  the 
existing  installation  standards  address 
only  indirectly.  The  proposed 
requirements  would  cover  these  hazards 
more  directly. 

Paragraph  (a)  of  §1910^34  ptoposea 
requirements  on  the  use  of  cord-  and 
plug-connected  equipment,  including 
extension  cords,  and  addresses  common 
hazards  associated  with  their  use.  The 
proposal  would  require  portable 
equipment  to  be  handled  in  a  manner 
which  will  not  cause  damage  and  would 
require  visual  inspection  of  cords,  plugs, 
and  receptacles.  Additionally, 
paragraph  (a)(2)(ii)  would  prohibit  the 
use  of  the  defective  equipment.  These 
requirements  would  protect  employees 


from  electric  shocks  caused  by  damaged 
equipment.  Such  defects  as  missing 
grounding  prongs  on  attachment  plugs 
and  poor  insulation  on  conductors  have 
caused  injuries  to  employees. 

To  prevent  the  connection  of 
mismatched  or  misaligned  plugs  and 
receptacles,  these  devices  would  have  to 
be  checked  to  ensure  that  they  are  of 
compatible  configurations  and 
alignment.  If  this  is  not  done,  an 
employee  might  force  a  plug  of  one 
rating  into  a  receptacle  of  a  different 
raUng.  leading  to  a  lack  of  proper 
overcurrent  protection  or,  even  worse,  to 
the  application  of  a  higher  than  intended 
voltage  on  connected  equipment 

In  paragraph  (a)^3),  rules  ensuring  the 
continuity  of  grounding  conductors  for 
cord-  and  plug-connected  equipment  are 
also  proposed.  For  example,  clipping  the 
grounding  prong  from  a  plug  would  be 
prohibited.  Paragraph  (a)(4)  would 
require  portable  electric  equipment  used 
in  highly  conductive  locations  (e.g., 
those  inundated  with  water)  to  be 
approved  for  the  use;  paragraph  (a)(5) 
would  imposed  regulations  on  the 
connection  of  attachment  plugs.  The 
requirements  proposed  in  5l910J34(a) 
should  ensure  that  cord-  and  plug- 
connected  equipment  continues  to  meet 
the  installation  requirements  currently 
containted  in  Subpart  S  and  is  used  in 
its  intended  manner. 

Proposed  51910.334(b)  deals  with 
electric  circuits.  To  protect  the  operator 
from  failure  of  a  disconnect,  the 
proposal  would  require  devices  used  for 
opening  circuits  under  load  to  be 
designed  for  the  purpose.  Circuits 
deenergized  by  the  opeation  of  a 
protective  device  (such  as  a  fuse  or 
circuit  breaker)  would  have  to  be 
checked  to  ensure  that  they  could  be 
safely  reenergized.  Without  such  a 
check,  it  is  possible  for  an  employee  to 
be  injured  in  case  of  failure  of  the 
protective  device  and  damage  to  the 
protected  circuit.  Lastly,  this  paragraph 
would  prohibit  changing  (for 
maintenance  of  other  purposes) 
overcurrent  protective  devices  in  any 
manner  which  would  violate 
51910.304(e),  the  installaUon  safety 
requirement  for  overcurrent  protection. 
This  provision  will  prevent  the  use  of  a 
fuse  or  circuit  breaker  with  a  rating  too 
high  too  protect  the  equipment  or 
conductors  involved.  This  provision  is 
also  intended  to  prevent  the  temporary 
bypassing  of  protective  devices,  which 
could  lead  to  shock  and  fire  hazards. 

Paragraph  (c)  of  proposed  §  1910.334 
sets  forth  requirements  on  the  use, 
rating,  and  inspection  of  electrical  test 
instruments  and  equipment.  Because  the 
use  of  test  instruments  can  expose 
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employees  to  live  parts  of  electric    | 
circuits,  paragraph  (c)(1)  would  reqilire 
testing  work  on  electric  circuits  or 
equipment  to  be  performed  by  qualified 
persons.  < 

To  prevent  injuries  to  employees  { 
resulting  from  exposed  conductors  or 
other  defects  in  the  test  equipment, 
paragraph  (c)(2)  would  require  the 
visual  inspection  of  such  equipment 
before  use.  Of  course,  employees  would 
not  be  permitted  to  use  this  equipment 
until  it  has  been  repaired. 

Using  test  equipment  on  circuits  with 
voltages  or  currents  higher  than  the 
rating  of  the  equipment  or  in  improper 
environments  can  cause  the  equipment's 
failure.  Since  employees  can  be  injured 
as  a  result  of  this  failure,  paragraph 
(c)(3)  would  require  test  equipment  to  be 
used  within  its  rating  and  to  be  suitable 
for  the  environment  in  which  they  are  to 
be  used. 

Paragraph  (d)  of  §  1910.334  would 
require  suitable  protective  measures  to 
be  taken  to  protect  against  the  hazards 
of  using  flammable  and  ignitible     j 
materials  occasionally  in  ordinary  I 
locations  (those  which  are  not  covered 
by  existing  §  1910.307).  While  storage, 
manufacture,  and  other  on-going 
presence  of  flammables  are  covered 
under  the  installation  requirements  for 
hazardous  locations  contained  in   I 
Subpart  S.  temporary  uses  are  not  • 
covered.  The  proposal  would  prohibit 
energizing  electric  equipment  which 
might  ignite  the  flammable  or  ignitible 
materials,  unless  suitable  protective 
measures  are  taken.  Protective  measures 
could  include  ventilation  and  clearing 
accumulations  of  combustible  dusts,  as 
appropriate. 

(5)  §  1910.335.  The  requirements  of  this 
section  address  accidents  involving  the 
failure  to  use  protective  equipment. 
Paragraph  (a)  of  proposed  §  1910.335 
addresses  the  proper  use  of  protective 
equipment.  Requirements  would  include 
those  on  inspection,  protection,  and 
situations  demanding  the  use  of    | 
personal  protective  equipment.  These 
proposed  regulations  are  intended  to 
ensure  that  the  equipment  will  actually 
provide  insulation  of  and  safety  tq  the 
employee. 

OSHA's  existing  regulations  *  oh  the 
design  of  insulating  protective 
equipment  are  contained  in  Subpart  I  of 
29  CFR  Part  1910.  which  references 
various  American  National  Standards 
Institute  (ANSI)  standards. 

Rubber  protective  equipment  for 
electrical  workers  shall  conform  to  the 


UMI 
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requirements  established  in  the 
American  National  Standards  Institute 
Standards  as  specified  in  the  following 
list: 


Rubber  insulating  gloves 

Rubber  manng  tor  use  around  etoctnc  ap- 
paratus. 

Rubber  maulalKig  Uanliets 

Rubber  msUatmg  hoods 

Rubber  insulating  Ime  hose 

Rubber  insulating  sleeves 


StarKJard 


J6  6-196r 
J6  7-1935  (H 

1962) 
J6  4— 1970 
J6  2—1950  (H 

1962) 
J6  1— 1950(R 

1962) 
J6  5-1962 


NFPA  70E  refers  to  more  recent  (but 
not  the  most  recent)  editions  *  of  the 
same  ANSI  standards.  However,  in  this 
rulemaking  effort,  OSHA  is  not 
proposing  to  make  changes  to  Subpart  I. 
OSHA  has  decided  that  it  would  be 
more  appropriate  to  revise  its 
regulations  on  the  construction  of 
insulating  protective  equipment  as  a 
part  of  another  rulemaking  effort.  The 
revision  of  9 1910.137  is  currently  under 
development. 

Since  most  new  protective  equipment 
meets  the  more  recent  ANSI  standards, 
this  action  seems  to  make  OSHA's 
standards  appear  to  be  inconsistent 
with  current  industry  practices. 
However,  as  set  forth  in  OSHA 
Instruction  No.  CPL  2.45A.  under 
circumstances  in  which  an  OSHA 
standard  incorporates  an  earlier  edition 
of  a  national  consensus  standard  that 
has  since  been  revised  by  the  standards 
writing  organization.  OSHA  policy  is 
generally  not  to  cite  employers  who  use 
equipment  made  in  accordance  with 
later  editions  of  those  standards. 

Paragraph  (a)  of  §  1910.335  also 
addresses  the  use  of  other  types  of 
protective  equipment  not  specifically 
covered  in  Subpart  I,  such  as  fuse 
handling  devices,  nonconductive  rope, 
and  protective  shields  and  barriers. 

Paragraph  (b)  applies  to  alerting 
techniques.  To  inform  employees  about 
electrical  hazards  to  which  they  are 
exposed,  safety  signs  and  symbols 
would  be  required.  (Requirements  for 
safety  signs,  symbols,  and  tags  are 


»  Blankets— ANSI/ASTM  D104»— 1977. 
Speciflcationa  for  Rubber  Insulating  Blankets. 

Hoods— ANSI/ASTM  Dl 049— 1977.  Specifications 
for  Rubber  Insulating  Covers. 

Line  Hoses— ANSI/ASTM  D1050— 1977. 
Specifications  for  Rubber  Insulating  Line  Hoses, 

Sleeves— ANSI/ASTM  D1051— 1977. 
Specifications  for  Rubber  Insulating  Sleeves, 

Cloves— ANSI/ASTM  D120-1977.  Specifications 
for  Rubber  Insulating  Cloves. 

Mat!^— ANSI/ASTM  D178— 1977.  Specifications 
fur  Rubber  Insulating  Matting. 

A.NSI — American  National  Standards  Institute. 

ASTM— American  Society  for  Testing  and 
Materials. 


contained  in  existing  1 1910.145.  The 
proposed  requirement  for  safety  signs, 
symbols,  and  tags  does  not  increase  the 
burden  imposed  by  this  existing 
standard.)  This  paragraph  would  also 
require  the  use  of  barricades  to  limit 
access  to  areas  containing  exposed, 
energized  electric  parts.  If  signs  and 
barricades  alone  will  not  adequately 
protect  employees,  other  means,  such  as 
an  attendant,  must  be  used  to  provide 
the  necessary  protection. 

(6)  §1910.399.  OSHA  is  proposing  to 
apply  the  definitions  in  existing 
§  1910.399  to  the  entire  Subpart  S  and  to 
remove  the  paragraph  designations  from 
the  section.  Also,  the  proposed  standard 
would  add  a  definition  for  the  term 
"may". 

An  explanation  of  the  use  of  the  word 
"may"  would  also  be  added  to  the 
definitions.  To  conform  to  correct 
grammar  and  to  existing  usage  in 
Subpart  S.  the  words  "may"  and  "shall" 
have  been  used  as  follows: 

A.  If  a  discretionary  right,  privilege,  or 
power  is  conferred,  the  word  "may"  has 
been  used.  (For  example:  the  employer 
may  restrict  access  to  equipment:  i.e.,  it 
is  permissible  for  the  employer  to  do 
this.)  Such  rules  are  permissive  in  nature 
and  are  usually  used  as  exceptions  to 
requirements. 

B.  If  a  right,  privilege,  or  power  is 
abridged,  or  if  an  obligation  to  abstain 
from  acting  is  imposed,  the  word  "may" 
has  been  used  with  a  restrictive  "no," 
"not."  or  "only."  (For  example:  (1)  No 
unqualified  person  may  enter  restricted 
areas;  (2)  unqualified  persons  may  not 
enter  restricted  areas;  or  (3)  only 
qualified  persons  may  enter  restricted 
areas.  For  all  three  cases,  persons  who 
are  not  qualifled  are  prohibited  from 
restricted  areas.)  These  requirements 
are  mandatory. 

C.  If  an  obligation  to  act  is  imposed, 
the  word  "shall"  has  been  used.  [For 
example:  employers  shall  restrict  access 
to  areas  containing  live  parts.  This  rule 
is  mandatory  upon  the  employer  to  act.) 

The  use  of  these  terms  in  the  proposal 
is  consistent  with  their  use  in  the 
existing  Subpart  S. 

(7)  Miscellaneous.  Various  general 
industry  standards  have  continued  to 
reference  the  1971  NEC,  even  though  the 
latest  revision  of  Subpart  S  makes  such 
references  unnecessary.  Therefore,  a 
number  of  miscellaneous  amendments 
have  also  been  proposed  to  substitute 
references  to  Subpart  S  for  the  current 
references  to  the  NEC  (§§  1910.68(b)(4) 
and  (c){5)(iv)(c),  1910.94(a)(2)(iii). 
1910.103(b)(3)(iii)(e),  1910.110  Table  II- 
28,  and  1910.178(c)(2)).  Other  changes 


have  been  proposed  to  consolidate 
electrical  safety-related  work  practices 
in  Subpart  S  and,  where  possible, 
eliminate  them  from  other  subparts  of 
Part  1910  (§§  1910.26(c)(3)(viii), 
1910.67(b)(4).  1910.180(j),  1910.181(j)(5), 
1910.265(cKl2).  and  1910.266{c)(6Hxxii). 
In  five  other  places  in  Part  1910 
m  1910.106(h)(7)(iii){o).  1910.179(g)(l)(i). 
1910.252(a)(6)(iv)(cO(2).  and 
19W.261(gMl)(iv)  and  (k)(16]).  the 
regulations  contain  inaccurate 
references  to  the  electrical  standards. 
OSHA  has  proposed  to  revise  these 
provisions  so  that  they  refer  to  Subpart 

One  other  proposed  revision  would 
remove  existing  paragraph  (b)(1)  from 
5  1910.304.  Since  this  provision  relates 
only  to  construction  work,  its  inclusion 
in  the  General  Industry  Standard  is 
unnecessary.  The  same  requirement  is 
appropriately  contained  in 
§  1926.404(b)(1)  of  Subpart  K  of  Part 
1926,  the  Construction  Safety  and 
Health  Standards. 

IV.  Reguiataty  Jnpad  Assessmeiit 

The  Preliminary  Regulatory  Impact 
and  Flexibility  Analysis  for  the 
proposed  standard  on  electrical  safety- 
related  work  practices  for  general 
industry  was  prepared  in  accordance 
with  the  requirements  of  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.).  Since  the  proposed  standard  is  not 
likely:  (1)  To  have,  an  annual  effect  on 
the  economy  of  $100  million;  (2)  to  result 
in  a  major  increase  in  costs  or  prices  for 
consimiers.  industries,  government 
agencies  or  geographic  regions:  or  (3)  to 
have  significant  adverse  effects  on 
competition,  employment,  investment. 


productivHy,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises, 
the  proposal  does  not  constitute  a  major 
rule  under  the  cost  criteria  of  Executive 
Order  12291.  However,  because  of  the 
wide  ranging  impact  of  the  proposal. 
OSHA  is  treating  this  standard  as  if  it 
were  a  major  rule. 

A.  Affected  Industries 

The  standard  would  apply  in  some 
respect  to  every  major  SIC  economic 
division  with  the  exception  of 
agriculture,  construction,  and  public 
administration.  In  1984,  these  affected 
industries  accounted  for  aimut  4.5 
million  firms  and  a  total  of  68  million 
employees. 

B.  Benefits 

The  analysis  of  the  benefits  of  the 
proposed  standard  covered  the  four 
years  from  1984  through  1987  and  was 
performed  relative  to  a  baseline 
reflet^ve  of  the  levels  of  electrical 
safety  trainine  and  electrical  safety- 
related  work  practices  currently  found 
in  general  industry.  OSHA  estimates 
that  under  current  practices,  243  deaths 
and  7,721  injohes  will  occur  in  1967. 

To  estimate  the  potential  benefits  of 
the  proposed  standard  or  its  probable 
effectiveness  in  preventing  electrical 
contact  injuries  (e.g..  shock, 
electrocution),  an  analysis  of  differential 
risk  was  first  performed.  The  analysis 
revealed  that,  in  1987,  an  esthnated  1753 
nonfatal  and  101  fata!  injuries  could  be 
avoided  if  the  standard  were 
implemented.  The  injuries  vrtiich  could 
be  avoided  during  the  first  through 
fourth  years  are  as  follows: 


Year 


,       No  of 
]     nonfatal/ 
I  fatal  injuries 


avoided 


1984 \  1.660/96 

1985 ^  1 ,691  /97 

1986 I  1,721/99 

1967 1.753/101 


C.  Technical  Feasibility  and  Costs 

OSHA  has  determined  that  the 
proposal  would  be  technologically 
feasible,  as  all  of  the  provisions  can  be 
met  by  using  currently  available 
equipment,  facilities,  tests,  inspections 
and  work  practices. 

Current  practices  are  used  for  the  cost 
analysis  baseline.  In  estimating  the 
industrywide  costs  of  complying  with 
the  proposed  standard,  it  was  assumed 
that  workplaces  would  incur  costs 
relating  to: 

— Providing  appropriate  training  to 

employees,  and 
—Meeting  the  requirement  of  the 

lockout  and  tagging  provision. 

The  annual  cost  of  the  proposed 
standard  is  estimated  at  S90.8  million  (in 
1985  dollars). 

The  allocation  of  training  costs  for 
OSHA's  proposed  electrical  safety  work 
practices  standard  is  based  on  the 
categorization  of  occupations  according 
to  the  actual  or  potential  risk  of  injury 
associated  with  working  on  or  near 
exposed  Hve  electrical  circuitry. 
Occupations  were  grouped  into  high, 
elevated,  and  low  risk  categories  based 
on  the  level  of  worker  exposure  to 
electrical  hazards  and  the  incidence  rale 
of  electrical  injuries  per  occupation  (see 
Table  4). 


Table  4.— Occupations  Reouwiwg  Training 
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Table  4.— Occupations  Requiring  Training— Continued 


Category 


Elevated  Risk— Vi  hour  Training. 


Low  Risk— 'A  hour  Training. 


Total. 


Annual 
electrical 

injury 
Incidence 

rate* 


.101 
.101 
.046 
.046 
.046 
.101 
.101 
.101 
.053 
.053 
.046 
.010 


Occupation 


Appliance  Installers 

Office  Machine  Repairers 

Blue  Collar  Supervisors 

Petroleum  Derrick  Operators 

Crane/Demck/Hoist  Operators . 

Welders  and  Flame  Cutlers 

Knitting  Machine  Repairers 

Loom  Fixers 

Roustatwuts - 

Truck  Drivers 

Riggers 

Electrical  Engineers 


Population 

to  be 
trained ' 


1 


75.036 
68.205 

,067,645 
19.708 
82.641 

433.721 

8.713 

14.604 

123.328 
54,464 
17.459 

299,701 


4.781,945 


'  Final  Report  Regulatory  Assessment  of  the  Impact  of  ttie  Proposed  Electrical  Safety-Related  Work  Practices  Standard.  JACA  Corporation, 
FoftWashington.  PA,  January  1984,  Contract  #J-9-F-2-0068.  p.  4-10.  „      ^  ,.     .     ,  ^    .    «  .       ,-     ,  .   ,ooo  ^^ 

2  U.S.  Department  of  Latxjr,  Bureau  of  Latxx  Statistics.  Nationai  OES  Survey-Based  Matrix,  Industry-Occupation  Employment,  1983  ana 
projected  1995  Alternatives  (Washington.  pC.  U.S.  GPO.  1983). 
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Populations  to  be  trained  were  taken 
from  the  BLS  National  OES  Survey- 
Based  Matrix,  Industry-Occupation 
Employment.  1983  and  Projected  1995 
Alternatives.  Incidence  rates  for  all 
occupations  affected  by  the  standard 
were  determined  by  the  following 
formula: 

(Number  of  SOS  Claims/Employment 
populationJxlOOO. 

Dept.  of  Labor  Fatality/Catastrophe 
and  Underwriters  Laboratories  (UL) 
electrical  injury  reports  were  also 
utilized  to  determine,  qualitatively, 
occupations  with  high  electrical  hazard 
exposures.  For  example,  of  208  serious 
electrical  injury  and  death  reports,  j 
Electricians  accounted  for  47  and     | 
Powerline  Troubleshooters  accounted 
for  38;  these  occupations  were  identified 
as  high  risk.  Line  Installers/Cable 
Splicers  accounted  for  18  injuries  and 
deaths  and  Crane  Operators  accounted 
for  26:  these  were  placed  in  the  elevated 
risk  category.  In  the  low  risk  category. 
Welders  and  Flame  Cutters  accounted 
for  12  injuries  and  deaths,  and  Truck 
Drivers  accounted  for  15.  The  UL  and 
Fatality/Catastrophe  data  sets  were 
generally  consistent  with  the  SDS- 
generated  injury  incidence  rates; 
occupations  with  a  high  incidence  rate 
of  electrical  injury  accounted  for  a 
relatively  large  proportion  of  the 
Fatality/Catastrophe  and  UL  reports, 
and  occupations  with  a  low  SDS 
incidence  rate  generally  account  for  few 
injuries. 

The  high  risk  category  includes    ' 
occupations  which  require  routine  work 
on  or  near  live  parts  of  electric 
equipment.  Injury  incidence  rates  for 


these  occupations  ranged  between  0.933 
(Electrical  Assemblers  and  Electrical 
Machinery  Assemblers)  and  0.426 
(Power  Station  Operators  and 
Stationary  Engineers).  However,  some 
occupations  in  the  high  risk  category 
had  lower  incidence  rates  ranging  from 
0.050  (Electrical  Technicians  and 
Electronic  Wirers)  to  0.101  (Electric 
Motor  Repairers.  Electrical  Instrument 
Repairers,  etc.).  Although  these 
occupational  groups  had  relatively  low 
injury  incidence  rates,  they  were  placed 
in  the  high  risk  category  because  of  their 
high  exposure  to  electrical  hazards. 

The  elevated  risk  category  includes . 
occupations  in  which  work  on  or  near 
live  parts  is  not  routine  but  frequent 
work  on  live  circuitry  is  expected.  This 
category  includes  such  occupations  as 
Appliance  Installers/Repairers  and 
Crane/Derrick/Hoist  Operators,  with 
incidence  rates  of  0.101  and  0.046. 
respectively. 

The  low  risk  occupations  do  some 
work  on  live  circuitry  but  accidental 
contact  is  minimal  compared  with  the 
other  occupations.  This  category 
includes  Welders/Flame  Cutters. 
Knitting  Machine  Repairers.  Loom 
Fixers.  Roustabouts.  Truck  Drivers, 
Riggers,  and  Electrical  Engineers. 
Incidence  rates  range  from  0.101  for 
Welders  to  0.010  for  Electrical 
Engineers. 

Based  on  this  categorization  scheme, 
one  hour  of  annual  training  would  be 
needed  for  the  2.516.720  employees  in 
the  high  risk  category,  one-half  hour  of 
training  for  the  1,313,235  employees  in 
elevated  risk  jobs,  and  one-quarter  of  an 


hour  of  training  for  the  951,990 
employees  at  low  risk  (Table  4). 

The  proposed  standard  may  require 
the  training  of  additional  employees 
who  face  a  risk  of  injury  due  to  electric 
shock  or  other  electrical  hazards.  These 
employees  may  be  found  in  occupations 
other  than  those  listed  in  the  PRIA.  The 
Agency  requests  information  on  any 
individuals  or  occupational  groups 
which  may  not  have  been  included  in 
the  PRIA.  Any  comments  received  will 
be  reviewed  and  evaluated  for 
incorporation  into  the  final  rule  and  into 
the  Regulatory  Impact  Assessment  that 
will  accompany  the  final  rule. 

OSHA  did  not  calculate  the  cost  of 
procuring  electrical  protective 
equipment  for  compliance  with  the 
proposal.  Employers  are  already 
required  to  have  adequate  supplies  of 
rubber  insulating  equipment  by 
§  1910.132.  Therefore,  OSHA  has 
concluded  that  the  proposal  would  not 
result  in  a  significant  purchase  of 
additional  protective  equipment.  The 
Agency  requests  information  concerning 
this  conclusion,  and  any  comments 
received  will  be  reviewed  and  evaluated 
for  incorporation  into  the  final  rule  and 
into  the  Regulatory  Impact  Assessment 
that  will  accompany  the  final  rule. 
Specifically.  OSHA  is  requesting 
commenters  to  answer  the  following 
questions: 

(1)  Do  employers  possess  adequate 
supplies  of  the  personal  and  other 
protective  equipment  required  to  comply 
with  the  proposed  standard? 

(2)  If  not.  what  items  are  lacking  and 
at  what  cost  could  the  requirements  be 
met? 
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D.  Economic  Feasibility  and  Impacts 

OSHA  has  also  determined  that  the 
proposal  would  be  economically 
feasible.  The  potential  impacts  of 
compliance  on  individual  firms  were 
evaluated  by  using  financial  models  of 
firms  in  two  industries.  Industries 
selected  represented  a  range  of  diversity 
with  respect  to  the  degree  of  electrical 
hazard  present  and  the  amount  of  effort 
required  to  comply  with  the  proposed 
standard.  The  first-year  model  firm  costs 
ranged  from  $52  to  $124  for  small  firms, 
and  from  $1,210  to  $2,945  for  large  firms. 
The  analysis  revealed  that  even  if  the 
entire  cost  of  compliance  were  passed 
forward,  the  impact  would  be  extremely 
small.  With  respect  to  the  standard's 
potential  impact  on  the  profitability  of 
firms,  the  analysis  showed  that  even  if 
the  compliance  costs  were  fully 
absorbed,  profitability  as  measured  by 
return  on  assets  and  profit  margin  would 
not  be  significantly  reduced.  None  of  the 
reductions  would  exceed  1.0  percent. 

E.  Regulatory  Flexibility  Cer-tification 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.).  OSHA 
has  assessed  the  impact  of  the  proposed 
standard  and  certifies  that  it  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
majority  of  the  firms  subject  to  the 
proposed  standard  are  small.  Using  a 
definition  of  a  small  firm  as  one  that 
employs  fewer  than  20  workers,  nearly 
86  percent  of  the  covered  firms  fall  into 
the  "small"'  category.  The  estimated 
cost  of  compliance  with  the  proposed 
standard,  however,  would  result  in  less 
than  1.0  percent  decrease  in 
profitability.  OSHA  has  determined  that, 
although  many  small  firms  would  be 
affected  by  the  proposal,  the  costs 
would  be  easily  absorbed  and  there 
would  be  no  significant  or 
disproportionate  impact  on  small 
entities. 

F.  Preliminary  Regulatory  Impact 
Analysis 

The  preceding  discussion  summarizes 
the  key  findings  of  the  Preliminary 
Regulatory  Impact  Analysis  (PRIA)  of 
the  proposed  amendment  to  Subpart  S. 
Part  1910.  prepared  by  the  Office  of 
Regulatory  Analysis  of  the  Occupational 
Safety  and  Health  Administration.  The 
PRIA  includes  assessments  of  estimated 
compliance  costs,  estimated  benefits, 
risks,  small  business  impact,  alternative 
regulatory  and  nonregulatory  options 
and  a  profile  of  the  industry.  The  PRIA 
is  based  on  contract  work  performed  for 
OSHA  by  JACA  Corp.  Their  report, 
"Regulatory  Assessment  of  the  Impact 
of  the  Proposed  Electrical  Safety- 


Related  Work  Practices  Standard,  Final 
Report",  January  20, 1984.  and  OSHAs 
Preliminary  Regulatory  Impact  Analysis 
are  available  to  the  public  in  Docket  S- 
016.  The  public  is  invited  to  comment  on 
these  documents.  All  comments  and 
other  information  supplied  will  be 
carefully  reviewed  and  evaluated  for 
incorporation  into  the  Regulatory  Impact 
Assessment  that  will  accompany  the 
final  rule. 

With  respect  to  the  PRIA.  OSHA  is 
requesting  public  comment  on  the 
following  specific  issues: 

(1)  OSHA  has  estimated  that  this 
proposed  standard  would  prevent  85 
percent  of  injuries  and  fatalities  which 
are  "potentially  preventable."  (See 
PRIA)  "Potentially  preventable"  means 
that  the  causes  of  the  accidents  are 
addressed  in  this  proposed  standard. 
The  85  percent  effectiveness  rate 
assumes  that,  if  all  covered  employers 
complied  with  the  standard,  15  percent 
of  "potentially  preventable"  accidents 
would  still  occur  because  of  (human 
error).  The  85  percent  effectiveness  rate 
depends,  in  this  proposed  standard, 
largely  on  the  assumed  effectiveness  of 
employee  training  in  preventing 
accidents.  OSHA  requests  public 
comment  on  whether  the  85  percent 
effectiveness  rate  is  appropriate.  If  not, 
what  would  be  the  appropriate  rate? 
How  effective  will  the  required  training 
be  in  preventing  accidents? 

(2)  In  the  PRIA,  OSHA  assumed  2 
minutes  of  lost  productive  time  for  each 
instance  of  lockout.  (See  PRIA)  OSHA 
requests  public  comment  on  whether 
this  amount  of  lost  time  is  appropriate.  If 
not,  what  is  the  appropriate  amount  of 
time  that  would  be  lost? 

V.  Recordkeeping 

This  proposal  references  the 
requirements  for  safety  signs  and  tags 
contained  in  existing  §  1910.145.  The 
paperwork  requirements  of  §  1910.145 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  and 
have  been  assigned  OMB  control 
number  1218-0132.  Comments  on  these 
requirements  as  referenced  in  the 
proposed  standard  should  be  sent  to: 
Desk  Officer  for  OSHA,  Room  3208. 
OMB,  726  Jackson  Place  NW.. 
Washington,  DC  20503. 

VI.  Public  Participation 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  standard  and  to  file  objections 
and  request  a  public  hearing. 

Written  data,  views  and  arguments 
concerning  the  proposal  must  be 
postmarked  on  or  before  February  29, 
1988.  and  submitted  in  quardruplicate  to 


the  Docket  Office.  Docket  No.  S-016. 
Rsn.  N-3670:  U.S.  Department  of  Lnhor, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Written 
submissions  must  cleaHy  identify  the 
provisions  of  the  proposiil  which  mn 
addressed  and  the  position  taken  with 
respect  to  each  issue. 

The  data,  views,  and  arguments  lh;it 
are  submitted  will  be  available  for 
public  inspection  and  copying  in  the 
Docket  Office  between  the  hours  of  815 
am  and  4:45  pm.  All  timely  written 
submissions  received  will  be  made  a 
part  of  the  record  of  this  proceeding. 

Under  section  6(b)(3)  of  the 
Occupational  Safety  and  Health  Act. 
interested  persons  may  file  formal 
objections  to  the  proposal,  requestins  an 
informal  public  hearing,  in  accordance 
with  the  following  conditions: 

1.  The  objections  must  include  the 
name  and  address  of  the  objector. 

2.  The  objections  must  be  postmarked 
on  or  before  February  29. 1988.  and 
submitted  to  the  Docket  Office.  Docket 
S-016,  Room  N3670.  OSHA,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW..  Washington,  DC  20210: 

3.  The  objections  must  specify  with 
particularity  the  provisions  of  the 
proposed  rule  to  which  objection  is 
taken  and  must  state  the  grounds 
therefor; 

4.  Each  objection  must  be  separately 
stated  and  numbered;  and 

5.  The  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  presented 
at  the  requested  hearing. 

OSHA  recognizes  that  there  may  be 
interested  persons  who,  through  their 
knowledge  of  safety  or  their  experience 
in  the  operations  involved,  would  wi.sh 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  accident  data  or  cost 
information  which  may  be  available,  in 
order  that  the  record  of  this  rulemaking 
will  present  a  balanced  picture  of  the 
public  response  on  the  issues  involved. 

VII.  State  Standards 

The  23  States  and  2  Territories  with 
their  own  OSHA-approved  occupational 
safety  and  health  plan  must  adopt  a 
comparable  standard  within  6  months  of 
the  publication  date  of  a  final  stand.nJ. 
These  are:  Alaska,  Arizona,  Caiiforni.i.* 
Connecticut.^  Hawaii,  Indiana.  Iowa. 
Kentucky.  Maryland,  Michigan. 
Minnesota,  Nevada,  New  Mexico.  .New 
York.8  North  Carolina.  Oregon,  Puerto 
Rico.  South  Carolina,  Tennessee.  L'lah. 


"  l'l.in  covHrs  only  Slate  and  Im  al  jjoviTnni.'nl 

(MliployiM'S. 


45544 


Federal  Register  /  Vol.  52.  No.  229  /  Monday.  November  30.  1987  /  Proposed  Rules 


Federal  Register  /  Vol.  52.  No.  229  /  Monday,  November  30.  1987  /  Proposed  Ru!ps 


45545 


Vermont.  Virginia.  Virgin  Islands. 
Washington.  Wyoming.  Until  such  time 
as  a  State  standard  is  promulgated. 
Federal  OSHA  will  provide  interim 
enforcement  assistance,  as  appropriate. 

Vin.  Ust  of  Subjecto  in  29  CFR  Part  1910 

Electric  power.  Fire  prevention. 
Flammable  materials.  Occupational 
safety  and  health.  Safety.  Signs  and 
symbols.  Tools. 

IX.  Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  4,  8, 
and  8  of  the  Occupational  Safety  and 
Health  Act  of  1970  (84  Stat.  1593, 1599. 
29  U.S.C.  655. 657),  Secretary  of  Labor's 
Order  No.  9-83  (48  FR  35736).  and  29 
CFR  Part  1911.  it  is  proposed  to  amend 
29  CFR  Part  1910  as  set  forth  below. 

Signed  at  Washington.  DC  this  23rd  day  of 
November  1987. 
lohn  A.  Pendergrass. 
Assistant  Secretary  of  Labor. 

Part  1910  of  Title  29  of  the  Code  of 
Federal  Regulations  would  be  amended 
as  follows: 

PART  1910— {AMENDED] 

Subpart  D— [Amended] 

1.  The  authority  citation  for  Subpart  D 
of  Part  1910  would  continue  to  read  as 
follows: 

Authority:  Sees.  4. 6.  6.  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653.  655. 
657);  Secretary  of  Labor's  Order  No.  12-71  (36 
FR  8754).  fr-76  (41  FR  25059).  or  9-83  (48  FR 
35736).  as  applicable.  Sections  1910.23. 
1910.24. 1910.25, 1910.26,  and  1910.28  also 
issued  under  29  CFR  Part  1911. 

§1910.26    [Amended]  I 

2.  Paragraph  (c)(3)(viii)  of  §  1910.26 
would  be  removed. 

Subpart  F— (Amended] 

3.  The  authority  citation  for  Subpart  F 
of  Part  1910  would  continue  to  read  as 
follows: 

Authority:  Sees.  4.  &  8.  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653.  655, 
657);  Secretary  of  Labor's  Order  No.  12-71  (36 
FR  8754).  8-76  (41  FR  25059).  or  9-83  (48  FR 
35736).  as  applicable. 

Sections  1910.66. 1910.67. 1910.68.  and 
1910.70  also  issued  under  29  CFR  Part  1911. 

4.  Paragraph  (b)(4)  of  §  1910.67  would 
be  revised  to  read  as  follows: 

§  1910.67    Vehicle-mounted  elevating  and 
rotating  work  platforms. 


(4)  For  operations  near  overhead 
electric  lines,  see  §  1910.333(c)(3). 
•        •        •        •        * 

5.  Paragraphs  (b)(4)  and  (c)(5)(iv)(c)  of 
S  1910.68  would  be  revised  to  read  as 
follows: 

91910.66    Manims. 
«         •         •         «        * 

(b)*  *  * 

(4)  Reference  to  other  codes  and 
subparts.  The  following  codes,  and 
subparts  of  this  part,  are  applicable  to 
this  section.  Safety  Code  for  Mechanical 
Power  Transmission  Apparatus  ANSI 
B15.1-1953  (R  1958)  and  Subpart  O: 
Subpart  S;  Safety  Code  for  Fixed 
Ladders.  ANSI  A14.3-1956  and  Safety 
Requirements  for  Floor  and  Wall 
Openings,  Railings  and  Toeboards. 
ANSI  A12.1-1967  and  Subpart  D. 
***** 

(c)  *  •  * 

(5)  *  *  * 
(iv)*  *  * 

(c)  Where  flammable  vapors  or 
combustible  dusts  may  be  present, 
electrical  installations  shall  be  in 
accordance  with  the  requirements  of 
Subpart  S  of  this  part  for  such  locations. 


Subpart  Q— [Amended] 

6.  The  authority  citation  for  Subpart  G 
of  Part  1910  would  continue  to  read  as 
follows: 

Authority:  Sees.  4,  6,  8,  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653,  655. 
657);  Secretary  of  Labor's  Order  No.  12-71  (36 
FR  8754),  8-76  (41  FR  25059),  or  9-83  (48  FR 
35736),  as  applicable. 

Sections  1910.94  and  1910.99  also  issued 
under  29  CFR  Part  1911. 

§1910.94    [Amended] 

7.  The  words:  "the  National  Electrical 
Code,  NFPA  70-1971;  ANSI  Cl-1971 
(Rev.  of  Cl-1968)"  would  be  removed 
from  paragraph  (a)(2)(iii)  of  §  1910.94 
and  would  be  replaced  with:  "Subpart  S 
of  this  part". 

Subpart  H— [Amended] 

8.  The  authority  citation  for  Subpart  H 
of  Part  1910  would  be  revised  to  read  as 
follows: 

Authority:  Sees.  4,  6,  8,  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653,  655, 
657);  Secretary  of  Labor's  Order  No.  12-71  (36 
FR  8754).  8-76  (41  FR  25059),  or  9-83  (48  FR 
35736).  as  applicable.  Sections  1910.103. 
1910.106. 1910.107. 1910.108. 1910.109.  and 
1910.110  also  issued  under  29  CFR  Part  1911. 

9.  Paragraph  (b)(3)(iii)(e)  of  §  1910.103 
would  be  revised  to  read  as  follows: 

§  1910.103    Hydrogen. 


(b)  *  *  • 

(3)  *  *  • 

(iii)*  *  * 

(e)  Electric  equipment  shall  be  in 
accordance  with  the  requirements  of 
Subpart  S  of  this  part  for  Class  I. 
Division  2  locations. 
***** 

10.  Section  1910.106  would  be 
amended  to  remove  the  acronym  "NEC" 
from  the  boxheads  in  Tables  H-18  and 
H-19,  and  paragraph  (h)(7)(iii)(o)  would 
be  revised  to  read  as  follows; 

§  1910.106    FtammaMe  and  combustible 
liquids. 

*        •        *        *        * 

(h)  *  *  * 
(7)  *  *  * 

(iii)  Electrical,  [a)  All  electric  winng 
and  equipment  shall  be  installed  in 
accordance  with  Subpart  S  of  this  part. 

***** 

§1910.110    [Amended] 

11.  The  words  "National  Electrical 
Code"  would  be  removed  from  the 
boxhead  in  Table  H-28  in  §  1910.110. 

Subpart  N— {Amended] 

12.  The  authority  citation  for  Subpart 
N  of  Part  1910  would  continue  to  read  as 
follows: 

Authority:  Sees.  4.  6,  8.  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653,  655, 
657):  Secretary  of  Labor's  Order  No.  12-71  (36 
FR  8754),  8-76  (41  FR  25059).  or  9-83  (48  FR 
35736),  as  applicable. 

Sections  1910.177. 1910.178, 1910.179, 
1910.183, 1910.184, 1910.189,  and  1910.190  also 
issued  under  29  CFR  Part  1911. 

13.  Paragraph  (c)(2)  of  §  1910.178 
would  be  revised  to  read  as  follows: 

§  1910.178    Powered  industrial  trucks. 

***** 

(c)  *  *  * 

(2)  For  specific  areas  of  use,  see  Table 
N-1  which  tabulates  the  information 
contained  in  this  section.  References  are 
to  the  corresponding  classification  as 
used  in  Subpart  S  of  this  part. 
w        *        *        •        * 

14.  Paragraph  (g)(l)(i)  of  §  1910.179 
would  be  revised  to  read  as  follows: 

§  1910.179    Overhead  and  gantry  cranes. 

*  •        »        •        * 

(g)  Electric  equipment— W  General. 
(i)  Wiring  and  equipment  shall  comply 
with  Subpart  S  of  this  part. 

*  »        •        ♦        • 

15.  Paragraph  (j)  of  §  1910.180  would 
be  revised  to  read  as  follows: 

§  1 9 1 0. 1 80    Crawler,  locomotive,  and  truck 
cranes. 


(j)  Operations  near  overhead  lines. 
For  operations  near  overhead  electric 
lines,  see  §  1910.333(c)(3). 

16.  Entire  paragraph  (j)(5)  of  §1910.181 
would  be  revised  to  read  as  follows: 

§1910.181    Derricks. 

***** 

(j)  *  *  * 

(5)  Operations  near  overhead  lines. 
For  operations  near  overhead  electric 
lines,  see  §  1910.333(c)(3). 


Subpart  Q— [Amended] 

17.  The  authority  citation  for  Subpart 
Q  of  Part  1910  would  be  revised  to  read 
as  follows: 

Authority:  Sees.  4,  6,  8,  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653,  655, 
657);  Secretary  of  Labor's  Order  No.  12-71  (36 
FR  8754),  8-76  (41  FR  25059),  or  9-83  (48  FR 
35736),  as  applicable. 

Section  1910.252  also  issued  under  29  CFR 
Part  1911. 

18.  Paragraph  {a)(6)(iv)(J)(2)  of 

§  1910.252  would  be  revised  to  read  as 
follows: 

§  1910.252    Welding,  cutting,  and  brazing. 

(a)  *  *  * 
(6)  *  *  * 
(iv)  *  *  * 

(^  *  *  * 

[2]  Wiring  and  electric  electric 
equipment  in  compressor  or  booster 
pump  rooms  or  enclosures  shall  conform 
to  the  provisions  of  Subpart  S  of  this 
Part  for  Class  I,  Division  2  locations. 


Subpart  R— [Amended] 

19.The  authority  citation  for  Subpart  R 
of  Part  1910  would  be  revised  to  read  as 
follows: 

Authority:  Sees.  4,  6,  8,  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653,  655, 
657);  Secretary  of  Labor's  Order  No.  12-71  (36 
FR  8754),  8-76  (41  FR  25059),  or  9-83  (48  FR 
35736),  as  applicable. 

Sections  1910.261, 1910.262, 1910.265, 
1910.266, 1910.267,  1910.268, 1910.274,  and 
1910.275  also  issued  under  29  CFR  Part  1911. 

20.  Paragraphs  (g)(l)(iv}  and  (k)(16)  of 
§  1910.261  would  be  revised  to  read  as 
follows: 

§  1910.261    Pulp,  paper,  and  paperboard 
mills. 

***** 

(8)  *  *  * 

(1)  *  *  * 

(iv)  Electric  equipment  shall  be  of  the 
explosion-proof  type,  in  accordance 
with  the  requirements  of  Subpart  S  of 
this  part. 
***** 

(k)  *  *  * 


(16)  Grounding.  All  calender  stacks 
and  spreader  bars  shall  be  grounded  as 
protection  against  shock  induced  by 
static  electricity  in  accordance  with 
Subpart  S  of  this  part. 


§1910.265    [Amended] 

21.  Paragraph  (c)(12)  of  §  1910.265 
would  be  removed. 

§1910.266    [Amended] 

22.  Paragraph  (c)(6)(xxii)  of  §  1910.266 
would  be  removed. 

Subpart  S— [Amended] 

23.  The  authority  citation  for  Subpart 
S  of  Part  1910  would  be  revised  to  read 
as  follows: 

Authority:  Sees.  4,  6,  8,  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653,  655. 
657);  Secretary  of  Labor's  Order  No.  8-76  (41 
FR  25059)  or  9-«3  (48  FR  35736),  as  applicable; 
29  CFR  Part  1911. 

§1910.304    [Amended] 

24.  Entire  paragraph  (b)(1)  of 
§  1910.304  would  be  removed. 

25.  Sections  1910.331  through  1910.335 
would  be  added  to  Subpart  S  to  read  as 
follows: 

Safety-Related  Work  Practices 

§1910.331    Scope. 

(a)  Covered  work  by  both  qualified 
and  unqualified  persons.  The  provisions 
of  §§  1910.331  through  1910.335  cover 
electrical  safety-related  work  practices 
for  both  qualified  and  unqualified 
persons  working  on.  near,  or  with  the 
following  installations: 

(1)  Premises  wriring.  Installations  of 
electric  conductors  and  equipment 
within  or  on  buildings  or  other 
structures,  and  on  other  premises  such 
as  yards,  carnival,  parking,  and  other 
lots,  and  industrial  substations; 

(2)  Wiring  for  connection  to  supply. 
Installations  of  conductors  that  connect 
to  the  supply  of  electricity;  and 

(3)  Other  wiring.  Installations  of  other 
outside  conductors  on  the  premises. 

(4)  Optical  fiber  cable.  Installations  of 
optical  fiber  cable  where  such 
installations  are  made  along  with 
electric  conductors. 

(b)  Other  covered  work  by  unqualified 
persons.  The  provisions  of  §§  1910.331 
through  1910.335  also  cover  work 
performed  by  unqualified  persons,  on, 
near,  or  with  the  installations  listed  in 
paragraphs  (c)(1)  through  (c)(4)  of  this 
section. 

(c)  Excluded  work  by  qualified 
persons.  The  provisions  of  §§  1910.331 
through  1910.335  do  not  apply  to  work 
performed  by  qualified  persons  on  or 
directly  associated  with  the  following 
installations: 


(1)  Generation,  transmission,  and 
distribution  installations.  Inslalliitions 
for  the  generation,  control, 
transformation,  transmission,  and 
distribution  of  electric  energy  (including 
communication  and  metering)  located  in 
buildings  used  for  such  purposes  or 
located  outdoors. 

Note. — Work  associated  with  installations 
of  utilization  equipment  used  for  other 
purposes  (such  as  installations  which  are  In 
office  bui'dings.  warehouses,  garages, 
machine  shops,  recreational  buildings,  or 
other  utilization  systems  and  which  are  not 
an  integral  part  of  a  generating  plant, 
substation,  or  control  center)  is  covered 
under  paragraph  (a)  (1)  of  this  section. 

(2)  Communications  installations. 
Installations  of  communication 
equipment  to  the  extent  that  the  work  is 
covered  under  §  1910.268. 

(3)  Installations  in  vehicles. 
Installations  in  ships,  watercraft, 
railway  rolling  stock,  aircraft,  or 
automotive  vehicles  other  than  mobile 
homes  and  recreational  vehicles. 

(4)  Railway  installations.  Installations 
of  railways  for  generation, 
transformation,  transmission,  or 
distribution  of  power  used  exclusively 
for  operation  of  rolling  stock  or 
installations  of  railways  used 
exclusively  for  signaling  and 
communication  purposes. 

§1910.332    Training. 

(a)  Scope.  The  training  requirements 
contained  in  this  section  apply  to 
employees  in  occupations  listed  in  Tuble 
S-4.  The  training  requirements  in  this 
section  also  apply  to  other  employees 
who  may  reasonably  be  expected  to 
face  a  risk  of  injury  due  to  electric  shock 
or  other  electrical  hazards  greater  than 
or  equal  to  the  risk  faced  by  employetjs 
in  occupations  listed  in  Table  S-4. 

(b)  Content  of  training — (1)  Practices 
addressed  in  this  standard.  Employees 
shall  be  trained  in  and  familiar  with  the 
safety-related  work  practices  required  by 
§§1910.331  through  1910.335  that  pertain 
to  their  respective  job  assignments. 

(2)  Additional  requirements  for 
unqualified  persons.  Employees  who  are 
covered  by  paragraph  (a)  of  this  section 
but  who  are  not  qualified  persons  shiill 
also  be  trained  in  and  familiar  with  any 
electrically  related  safety  practices  not 
specifically  addressed  by  §§  1910.331 
through  1910.335  but  which  are 
necessary  for  their  safety. 

(3)  Additional  requirements  for 
qualified  persons.  Qualified  persons  i  e., 
those  permitted  to  work  on  or  near 
exposed  energized  parts,  shall  at  a 
minimum  be  trained  in  and  familiar 
with: 
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(i)  The  skills  and  techniques 
necessary  to  distinguish  exposed  live 
parts  from  other  parts  of  electric 
equipment, 

(ii)  The  skills  and  techniques 
necessary  to  determine  the  nominal 
voltage  of  exposed  live  parts,  and 

(iii)  The  clearance  distances  specified 
in  §  1910.333(c)  and  the  corresponding 
voltages  to  which  the  qualified  person 
will  be  exposed. 

Note  1:  For  the  purposes  of  5§  1910.331 
through  1910.335,  a  person  must  have  this 
training  in  order  to  be  considered  a  qualiried 
person. 

Note  2:  Qualified  persons  who  work  on 
energized  equipment  involving  either  direct 
contact  or  contact  by  means  of  tools  or 
materials  must  also  have  the  training  needed 
to  meet  S  1910.333(c)(2). 

(c)  Type  of  training.  The  training 
required  by  this  section  shall  be  of  the 
classroom  or  on-the-job  type.  The 
degree  of  training  provided  shall  be 
determined  by  the  risk  to  the  employeei 


Table  S-4.— Typical  Occupational 
Categories  of  Employees  Fac- 
ing A  Higher  Than  Normal  Risk 
OF  Electrical  Accidents  j 

Occupation 

Electricians. 

Mechanics  and  repairers. 
Electrical  and  electronic  technicians. 
Electrical   and  electronic  equipment  assem- 
blers. 
Stationary  engineers. 
Material  handling  equiprrient  operators. 
Electncal  and  electronic  engineers. 
Blue  collar  supervisors. 
Welders. 
Riggers  and  roustatxxjts. 


§  1910.333    Selection  and  use  of  work 
practices. 

(a)  General.  Safety-related  work 
practices  shall  be  employed  to  prevent 
electric  shock  or  other  injuries  resulting 
from  either  direct  or  indirect  electrical 
contacts,  when  work  is  performed  near 
or  on  equipment  or  circuits  which  are  or 
may  be  energized.  The  specific  safety- 
related  work  practices  shall  be 
consistent  with  the  nature  and  extent  of 
the  associated  electrical  hazards. 

(1)  Deenergized  parts.  Live  parts  to 
which  an  employee  may  be  exposed   | 
shall  be  deenergized  before  the 
employee  works  on  or  near  them,  unless 
the  employer  can  demonstrate  that 
deenergizing  introduces  additional  or 
increased  hazards  or  is  infeasible  due  to 
equipment  design  or  operational 
limitations. 


Note  1:  Examples  of  increased  or 
additional  hazards  include  interruption  of  life 
support  equipment,  shutdown  of  hazardous 
location  ventilation  equipment,  or  removal  of 
illumination  for  an  area. 

Note  2;  Work  on  or  near  deenergized  parts 
is  covered  by  paragraph  (b)  of  this  section. 

(2)  Energized  parts.  If  the  exposed  live 
parts  are  not  deenergized  (i.e..  for 
reasons  of  increased  or  additional 
hazards  or  infeasibility).  then  other 
safety-related  work  practices  shall  be 
used  to  protect  employees  who  may  be 
exposed  to  the  electrical  hazards 
involved.  Such  work  practices  shall 
protect  employees  against  contact  with 
energized  circuit  parts  directly  with  any 
part  of  their  body  or  indirectly  through 
some  other  conductive  object.  The  work 
practices  that  are  used  shall  be  suitable 
for  the  conditions  under  which  the  work 
is  to  be  performed  and  for  the  voltage 
level  of  the  exposed  electric  conductors 
or  circuit  parts.  Specific  work  practice 
requirements  are  detailed  in  paragraph 
(c)  of  this  section. 

(b)  Working  on  or  near  exposed 
deenergized  parts— [1]  Application.  This 
paragraph  applies  to  work  on  exposed 
deenergized  parts  or  near  enough  to 
them  to  expose  the  employee  to  any 
electrical  hazard  they  present. 
Conductors  and  parts  of  electric 
equipment  that  have  been  deenergized 
but  have  not  been  locked  out  or  tagged 
in  accordance  with  paragraph  (b)  of  this 
section  shall  be  treated  as  energized 
parts,  and  paragraph  (c)  of  this  section 
applies  to  work  on  or  near  them. 

(2)  Lockout  and  tagging.  While  any 
employee  is  exposed  to  contact  with 
parts  of  fixed  electric  equipment  or 
circuits  which  have  been  deenergized. 
the  circuits  energizing  the  parts  shall  be  . 
locked  out  or  tagged  or  both  in 
accordance  with  the  requirements  of 
this  paragraph.  The  requirements  shall 
be  followed  in  the  order  in  which  they 
are  presented  (i.e..  paragraph  (b)  (2)  (i) 
first,  then  paragraph  (b)  (2)  (ii),  etc.). 

Note:  As  used  in  this  section,  fixed 
equipment  refers  to  equipment  fastened  in 
place  or  connected  by  permanent  wiring 
methods. 

(i)  Deenergizing  equipment.  (A)  Safe 
procedures  for  deenergizing  circuits  and 
equipment  shall  be  determined  before 
circuits  or  equipment  are  deenergized. 

(B)  The  circuits  and  equipment  to  be 
worked  on  shall  be  disconnected  from 
all  electric  energy  sources.  Control 
circuit  devices,  such  as  push  buttons, 
selector  switches,  and  interlocks,  may 
not  be  used  as  the  sole  means  for 
deenergizing  circuits  or  equipment. 
Interlocks  for  electric  equipment  may 
not  be  used  as  a  substitute  for  lockout 
and  tagging  procedures. 


(C)  Stored  electric  energy  which  might 
endanger  personnel  shall  be  released. 
Capacitors  shall  be  discharged  and  high 
capacitance  elements  shall  be  short- 
circuited  and  grounded,  if  the  stored 
electric  energy  might  endanger 
personnel. 

Note:  If  the  capacitors  or  associated 
equipment  are  handled  in  meeting  this 
requirement,  they  shall  be  treated  as 
energized. 

(ii)  Application  of  locks  and  tags.  (A) 
A  lock  and  a  tag  shall  be  placed  on  each 
disconnecting  means  used  to  deenergize 
circuits  and  equipment  on  which  work  is 
to  be  performed,  except  as  provided  in 
paragraphs  (b)  (2)  (ii)  (C)  and  (b)  (2)  (ii) 
(D)  of  this  section.  The  lock  shall  be 
attached  so  as  to  prevent  persons  from 
operating  the  disconnecting  means 
unless  they  resort  to  undue  force  or  the 
use  of  tools. 

(B)  Each  tag  shall  contain  a  statement 
prohibiting  unauthorized  operation  of 
the  disconnecting  means  and  removal  of 
the  tag. 

(C)  If  a  lock  cannot  be  applied,  or  if 
the  employer  can  demonstrate  that 
tagging  procedures  will  provide  safety 
equivalent  to  that  of  a  lock,  a  tag  may  be 
used  without  a  lock.  In  such  cases,  the 
following  additional  requirements  shall 
be  met: 

[1]  The  tags  shall  be  of  a  distinctive, 
employer-standardized  design  that 
clearly  prohibits  unauthorized 
energizing  of  the  circuits  and  removal  of 
the  tag. 

[2]  A  tag  may  not  be  used  without  an 
additional  safety  measure  such  as  the 
removal  of  an  isolating  circuit  element, 
blocking  of  a  controlling  switch,  or 
opening  of  an  extra  disconnecting 
device. 

[3]  All  persons  who  have  access  to 
controlling  devices  shall  be  trained  in 
and  familiar  with  the  employer's  tagging 
procedures. 

(D)  A  lock  may  be  placed  without  a 
tag  only  under  the  following  conditions: 

[1]  Only  one  circuit  or  piece  of 
equipment  is  deenergized.  and 

[2]  The  lockout  period  does  not  extend 
beyond  the  work  shift,  and 

(3)  Affected  employees  are  familiar 
with  this  procedure. 

(iii)  Verification  of  deenergized 
condition.  The  requirements  of  this 
paragraph  shall  be  met  before  any 
circuits  or  equipment  can  be  considered 
and  worked  as  deenergized. 

(A)  A  qualified  person  shall  operate 
the  equipment  operating  controls  or 
otherwise  verify  that  the  equipment 
cannot  be  restarted. 

(B)  A  qualified  person  shall  use  test 
equipment  to  test  the  circuit  elements 


and  electrical  parts  of  equipment  to 
which  empioyeea  will  be  exposed  and 
shall  verify  that  the  circuit  elements  and 
equipment  parts  are  deenergized.  The 
test  shall  also  determine  if  any 
energized  condition  exists  as  a  result  of 
inadvertently  induced  voltage  or 
unrelated  voltage  backfeed  even  though 
specific  parts  of  the  circuit  have  been 
deenergized  and  presumed  to  be  safe.  If 
the  circuit  to  be  tested  is  over  600  volts, 
nominal,  the  test  equipment  shall  be 
checked  for  proper  operation 
immediately  before  and  immediately 
after  this  test 

(iv)  Reenergizing  equipment  These 
requirements  shall  be  met,  in  the  order 
given,  before  circuits  or  equipment  are 
re-energized,  even  temporarily. 

(A)  A  qualified  person  shall  conduct 
tests  and  visual  inspections,  as 
necessary,  to  verify  that  all  tools, 
electrical  jumpers,  shorts,  grounds,  and 
other  such  devices  have  been  removed, 
so  that  the  circuits  and  equipment  can 
be  safely  energized. 

(B)  All  affected  employees  shall  be 
notified  to  stay  clear  of  circuits  and 
equipment. 

(C)  Locks  and  tags  shall  be  removed. 

(D)  There  shall  be  a  visual 
determination  that  all  employees  are 
clear  of  the  circuits  and  equipment. 

(3)  Interlocks.  Only  qualified  persons 
following  the  requirements  of  paragraph 
(c)  of  this  section  may  defeat  electrical 
interlocks,  and  then  only  temporarily 
while  work  is  being  performed  on  the 
equipment.  The  interlock  system  shall 
be  returned  to  its  operable  condition 
when  this  work  is  completed. 

(c)  Working  on  or  near  exposed 
energized  parts. — (1)  Application.  This 
paragraph  applies  to  work  performed  on 
exposed  live  parts  (involving  either 
direct  contact  or  contact  by  means  of 
tools  or  materials)  or  near  enough  to 
them  for  employees  to  be  exposed  to 
any  hazard  they  present. 

(2)  Work  on  energized  equipment 
Only  qualified  persons  may  worit  on 
electric  circuit  parts  or  equipment  that 
have  not  been  deenergized  under  the 
procedures  of  paragraph  (b)  of  this 
section.  Such  persons  shall  be  capable 
of  working  safely  on  energized  circuits 
and  shall  be  famiUar  with  the  proper  use 
of  special  precautionary  techniques, 
personal  protective  equipment, 
insulating  and  shielding  materials,  and 
insulated  tools. 

(3)  Overhead  lines.  If  work  is  to  be 
performed  near  overhead  lines,  the  lines 
shall  be  deenergized  and  grounded,  or 
other  protective  measures  shall  be 
provided  before  work  is  started.  If  the 
lines  are  to  be  deenergized. 
arrangements  shall  be  made  with  the 
person  or  organization  that  operates  or 


controls  the  electric  circuits  involved  to 
deenergize  and  ground  them.  If 
protective  measures  are  provided  such 
as  guarding,  isolating,  or  insulating, 
these  precautions  shall  prevent 
employees  from  contacting  such  lines 
directly  with  any  part  of  their  body  or 
indirectly  through  conductive  materials, 
tools,  or  equipment. 

(i)  Unqualified  persons.  (A)  When  an 
unqualified  person  is  working  in  an 
elevated  position  near  overhead  lines, 
the  location  shall  be  such  that  the 
person  and  the  longest  conductive 
object  he  or  she  may  contact  cannot 
come  closer  to  any  unguarded,  energized 
overhead  line  than  the  folbwing 
distances: 

[1]  For  voltages  to  ground  50kV  or 
below— 10  ft.  (305  cm); 

[2)  For  voltages  to  ground  over  50k V — 
10  ft.  (305  cm)  plus  4  in.  (10  cm)  for  every 
lOkV  over  50k V. 

(B)  When  an  unqualified  person  is 
working  on  the  ground  in  the  vicinity  of 
overhead  lines,  the  person  may  not  bring 
any  conductive  object  closer  to 
unguarded,  energized  overhead  lines 
than  the  distances  given  in  paragraph 
(c)(3)(i)(A)  of  this  section. 

Note:  For  voltages  normally  encountered 
with  overhead  power  lines;  objects  which  do 
not  have  an  insulating  rating  for  the  voltage 
involved  are  considered  to  be  conductive. 

(ii)  Qualified  persons.  When  a 
qualified  person  is  working  in  the 
vicinity  of  overhead  lines,  whether  in  an 
elevated  position  or  on  the  ground,  the 
person  may  not  approach  or  take  any 
conductive  object  without  an  approved 
insulating  handle  closer  to  exposed 
energized  parte  than  shown  in  Table  S-5 
unless: 

(A)  The  person  is  insulated  ft^m  the 
energized  part  (gloves  or  gloves  with 
sleeves  rated  for  the  voltage  involved 
are  considered  to  be  insulation  of  the 
person  from  the  energized  part  on  which 
work  is  performed),  or 

(B)  The  energized  part  is  insulated 
from  any  other  conductive  object  at  a 
diffierent  potential  and  from  the  person, 
or 

(C)  The  person  is  insulated  from  all 
conductive  objects  at  a  potential 
different  from  the  energized  part. 

Table  S-5.— Alternating 
Current— Approach  Distances 


Voltage  range  (ptiase 
to  phase) 


300V  and  less 

Over  300V,  not  over 
750V. 


Minimum  approach 
distance 


Table  S-5.— Alternating  Cur- 
rent—Approach Distances— 
Continued 


Voltage  range  (phase 
to  phase) 


Over  750V.  not  over 

2kV. 
Over  2kV,  not  over 

15kV. 
Over  1 5k V,  not  over 

37kV. 
Over  37kV,  not  over 

87.5kV. 
Over  87.5kV,  not  over 

121kV. 
Over  121kV.  not  over 

140kV. 


Minimum  approacti 
distance 


1  ft.  6  in.  (46  cm). 

2  ft  Gin.  (61  cm). 

3  ft  0  in.  (91  cm). 

3  ft.  6  in.  (107  cm). 

4  ft  0  in.  (122  cm). 
4  ft.  6  in.  (137  cm). 


(') 

1  ft.  0  in.  (30.5  cm). 


'  Avoid  contact 

(iii)  Vehicular  and  mechanical 
equipment  (A)  Any  vehicle  or 
mechanical  equipment  capable  of 
having  parts  of  its  structure  elevated 
near  energized  overhead  lines  shall  be 
operated  so  that  a  clearance  of  10  ft. 
(305  cm)  is  maintained.  If  the  voltage  is 
higher  than  50kV,  the  clearance  shall  be 
increased  4  in.  (10  cm)  for  every  lOkV 
over  that  voltage.  However,  under  any 
of  the  following  conditions,  the 
clearance  may  be  reduced: 

[1]  If  the  vehicle  is  in  transit  with  its 
structure  lowered,  the  clearance  may  be 
reduced  to  4  ft.  (122  cm). 

(2)  If  insulating  barriers  are  installed 
to  prevent  contact  with  the  lines,  and  if 
the  barriers  are  rated  for  the  voltage  of 
the  line  being  guarded  and  are  not  a  part 
of  or  an  attachment  to  the  vehicle  or  its 
raised  structure,  the  clearance  may  be 
reduced  to  a  distance  within  the 
designed  working  dimensions  of  the 
insulating  barrier. 

(J)  If  the  equipment  is  an  aerial  lift 
insulated  for  the  voltage  involved,  and  if 
the  work  is  performed  by  a  qualified 
person,  the  clearance  may  be  reduced  to 
the  distance  given  in  Table  S-5. 

(B)  Employees  standing  on  the  ground 
may  not  contact  the  vehicle  or 
mechanical  equipment  or  any  of  its 
attachments,  unless: 

[1)  The  employee  is  using  protective 
equipment  rated  for  the  voltage:  or 

[2]  The  equipment  is  located  so  that 
no  part  of  its  structure  can  come  closer 
to  the  line  than  permitted  in  paragraph 
(c)(3)(iii)  of  this  section. 

(C)  If  any  vehicle  or  mechanical 
equipment  capable  of  having  parts  of  its 
structure  elevated  near  energized 
overhead  lines  is  intentionally  grounded, 
employees  working  on  the  ground  near 
the  point  of  grounding  may  not  stand  at 
the  grounding  location  whenever  there  is 
a  possibility  of  overhead  line  contact. 
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Additional  precautions,  such  as  the  use 
of  barricades  or  insulation,  shall  be 
taken  to  protect  employees  from 
hazardous  ground  potentials,  depending 
on  earth  resistivity  and  fault  currents, 
which  can  develop  within  the  first  few 
feet  outward  from  the  grounding  point. 

(4)  Illumination,  (i)  Employees  may 
not  enter  spaces  containing  exposed 
energized  parts,  unless  illumination  is 
provided  to  enable  the  employees  to 
perform  the  work  safely. 

(ii)  Where  lack  of  illumination  or  an 
obstruction  precludes  observation  of  the 
work  to  be  performed,  employees  may 
not  perform  tasks  near  exposed       J 
energized  parts.  Employees  may  nol 
reach  blindly  into  areas  which  may 
contain  energized  parts. 

(5)  Confined  or  enclosed  work  spaces. 
When  working  in  confined  or  enclosed 
spaces  (such  as  manholes  or  vaults)  that 
contain  exposed  energized  parts, 
employees  shall  take  precautions  (such 
as  the  use  of  protective  shields, 
protective  barriers,  or  insulating 
materials)  to  avoid  inadvertent  contact 
with  these  parts.  Doors,  hinged  panels 
and  the  like  shall  be  secured  to  prevent 
their  swinging  into  an  employee  and 
causing  the  employee  to  contact 
exposed  energized  parts. 

(6)  Conductive  materials  and 
equipment.  Conductive  materials  arid 
equipment  that  are  in  contact  with  any 
part  of  an  employee's  body  shall  be 
handled  in  a  manner  that  will  prevent 
them  from  contacting  exposed  energized 
conductors  or  circuit  parts.  If  employees 
handle  long  dimensional  conductive 
objects  (such  as  ducts  and  pipes]  inj 
areas  with  exposed  live  parts,  the  J 
employer  shall  institute  work  practices 
which  will  minimize  the  hazard. 

(7)  Portable  ladders.  Portable  metal 
ladders  and  ladders  with  longitudinal 
metallic  reinforcement  may  not  be  used 
wherever  the  employee  might  contact 
exposed  energized  parts.  I 

(8)  Conductive  apparel.  Conductive 
articles  of  jewelry  and  clothing  (such  as 
watch  bands,  bracelets,  rings,  key 
chains,  necklaces,  metalized  aprons, 
cloth  with  conductive  thread,  or  metal 
headgear)  may  not  be  worn  if  they  might 
contact  exposed  energized  parts.  The 
contact  hazard  may  be  eliminated  if 
such  articles  are  rendered 
nonconductive  by  covering,  wrapping,  or 
other  insulating  means. 

(9)  Housekeeping  duties.  Where  live 
parts  present  an  electrical  contact 
hazard,  employees  may  not  perform 
housekeeping  duties  at  such  close 
distances  to  the  parts  that  there  is  a 
possibility  of  contact,  unless  adequate 
safeguards  (such  as  insulating 
equipment  or  barriers)  are  provide  i 
Electrically  conductive  cleaning 


materials  (including  conductive  solids 
such  as  steel  wool,  metalized  cloth,  and 
silicon  carbide  as  well  as  conductive 
liquid  solutions)  may  not  be  used  in 
proximity  of  energized  parts  unless 
procedures  are  followed  which  will 
prevent  electrical  contact. 

§  1910-334    Use  of  equipment. 

(a)  Portable  electric  equipment.  This 
paragraph  applies  to  the  use  of  cord- 
and  plug-connected  equipment, 
including  flexible  cord  sets  (extension 
cords). 

(1)  Handling.  Portable  equipment  shall 
be  handled  in  a  manner  which  will  not 
cause  damage.  Flexible  electric  cords 
connected  to  equipment  may  not  be 
used  for  raising  or  lowering  the 
equipment.  Flexible  cords  may  not  be 
fastened  with  staples  or  otherwise  hung 
in  such  a  fashion  as  to  damage  the  outer 
jacket  or  insulation. 

(2)  Visual  inspection,  (i)  Portable 
cord-  and  plug-connected  equipment 
and  flexible  cord  sets  (extension  cords) 
shall  be  visually  inspected  before  use  on 
any  shift  for  external  defects  (such  as 
loose  parts,  deformed  and  missing  pins, 
or  damage  to  outer  jacket  or  insulation) 
and  for  evidence  of  possible  internal 
damage  (such  as  pinched  or  crushed 
outer  jacket).  Cord-  and  plug-connected 
equipment  and  flexible  cord  sets 
(extension  cords)  which  remain 
connected  once  they  are  put  in  place 
and  are  not  exposed  to  damage  need  not 
be  visually  inspected  until  they  are 
relocated. 

(ii)  If  there  is  a  defect  or  evidence  of 
damage  that  might  expose  an  employee 
to  injury,  no  employee  may  use  the 
defective  or  damaged  item  until 
necessary  repairs  and  tests  have  been 
made. 

(iii)  When  an  attachment  plug  is  to  be 
connected  to  a  receptacle  (including  any 
on  a  cord  set),  the  relationship  of  the 
plug  and  receptacle  contacts  shall  first 
be  checked  to  ensure  that  they  are  of 
mating  configurations. 

(3)  Grounding-type  equipment,  (i)  A 
flexible  cord  used  with  grounding-type 
equipment  shall  contain  an  equipment 
grounding  conductor. 

(ii)  Attachment  plugs  and  receptacles 
may  not  be  connected  or  altered  in  a 
manner  which  would  prevent  proper 
continuity  of  the  equipment  grounding 
conductor  at  the  point  where  plugs  are 
attached  to  receptacles.  Additionally, 
these  devices  may  not  be  altered  to 
allow  the  grounding  pole  of  a  plug  to  be 
inserted  into  slots  intended  for 
connection  to  the  current-carrying 
conductors. 

(iii)  Adapters  which  interrupt  the 
continuity  of  the  equipment  grounding 
connection  may  not  be  used. 


(4)  Conductive  work  locations. 
Portable  electric  equipment  and  flexible 
cords  used  in  highly  conductive  work 
locations  (such  as  those  inundated  with 
water  or  other  conductive  liquids),  or  in 
job  locations  where  employees  are 
likely  to  contact  water  or  conductive 
liquids,  shall  be  approved  for  those 
locations. 

(5)  Connecting  attachment  plugs,  (i) 
Employees'  hands  may  not  be  wet  when 
plugging  and  unplugging  flexible  cords 
and  cord-  and  plug-connected 
equipment. 

(ii)  Locking-type  connectors  shall  be 
properly  secured  after  connection. 

(b)  Electric  power  and  lighting 
circuits — (1)  Routine  opening  and 
closing  of  circuits.  Load  rated  switches, 
circuit  breakers,  or  other  devices 
specifically  designed  as  disconnecting 
means  shall  be  used  for  the  routine 
opening,  reversing,  or  closing  of  circuits 
under  load  conditions.  Nonloadbreak 
cable  connectors,  fuses,  terminal  lugs, 
and  cable  splice  connections  may  not  be 
used  for  such  purposes. 

(2)  Reclosing  circuits  after  protective 
device  operation.  After  a  circuit  is 
deenergized  by  a  circuit  protective 
device,  the  circuit  may  not  be  manually 
reenergized  until  it  has  been  determined 
that  the  equipment  and  circuit  can  be 
safely  energized.  The  repetitive  manual 
reclosing  of  circuit  breakers  or 
reenergizing  circuits  through  replaced 
fuses  is  prohibited. 

(3)  Overcurrent  protection 
modification.  Overcurrent  protection  of 
circuits  and  conductors  may  not  be 
modified,  even  on  a  temporary  basis, 
beyond  that  allowed  by  §  1910.304(e). 

(c)  Test  instruments  and  equipment — 
(1)  Use.  Only  qualified  persons  may 
perform  testing  work  on  electric  circuits 
or  equipment. 

(2)  Visual  inspection.  Test 
instruments  and  equipment  and  all 
associated  test  leads,  cables,  power 
cords,  probes,  and  connectors  shall  be 
visually  inspected  for  external  defects 
and  damage  before  the  equipment  is 
used.  If  there  is  evidence  of  defects  or 
damage  that  might  expose  an  employee 
to  injury,  the  defective  or  damaged  item 
shall  be  removed  from  service  until  any 
necessary  repairs  and  tests  have  been 
made. 

(3)  Rating  of  equipment.  Test 
instruments  and  equipment  and  their 
accessories  shall  be  rated  for  the 
circuits  and  equipment  to  which  they 
will  be  connected  and  shall  be  designed 
for  the  environment  in  which  they  will 
be  used. 

(d)  Occasional  use  of  flammable  or 
ignitible  materials.  When  flammable  or 
ignitible  materials  are  occasionally 


used,  or  when  work  practices  may  result 
in  hazardous  accumulations  of 
suspended  or  layered  combustible  dust 
in  locations  not  classified  as  hazardous 
under  §  1910.307,  electric  equipment 
capable  of  releasing  sufficient  electric  or 
thermal  energy  to  ignite  these  materials 
or  dust  accumulations  may  not  be 
energized  unless  measures  are  taken  to 
prevent  hazardous  conditions  from 
developing. 

§  1910.335    Safeguards  for  personnel 
protection. 

(a)  Use  of  protective  equipment— [1] 
Personal  protective  equipment,  (i) 
Employees  working  in  areas  where  there 
are  potential  electrical  hazards  shall  be 
provided  with  electrical  protective 
equipment  that  is  appropriate  for  the 
specific  parts  of  the  body  to  be 
protected  and  for  the  work  to  be 
performed. 

Note. — Personal  protective  equipment 
requirements  are  contained  in  Subpart  I  of 
this  part. 

(ii)  Protective  equipment  shall  be 
maintained  in  a  safe,  reliable  condition 
and  shall  be  periodically  inspected  or 
tested. 

(iii)  If  the  insulating  capability  of 
protective  equipment  may  be  subject  to 
damage  during  use,  the  insulating 
material  shall  be  protected.  (For 
example,  an  outer  covering  of  leather  is 
sometimes  used  for  the  protection  of 
rubber  insulating  material.) 

(iv)  Employees  shall  wear 
nonconductive  head  protection 
wherever  there  is  a  danger  of  head 
injury  from  electric  shock  or  bums  due 
to  contact  with  exposed  energized  parts. 

(y)  Employees  shall  wear  protective 
equipment  for  the  eyes  or  face  wherever 
there  is  danger  of  injury  to  the  eyes  or 


face  from  electric  arcs  or  flashes  or  from 
flying  objects  resulting  from  electrical 
explosion. 

(2)  General  protective  equipment  and 
tools,  (i)  When  working  near  exposed 
energized  conductors  or  circuit  parts, 
employees  shall  use  insulated  tools  or 
handling  equipment  if  the  tools  or 
handling  equipment  might  might  make 
contact  with  such  conductors  or  parts.  If 
the  insulating  capability  of  insulated 
tools  or  handling  equipment  is  subject  to 
'  damage,  the  insulating  material  shall  be 
protected. 

(A)  Fuse  handling  equipment, 
insulated  for  the  circuit  voltage,  shall  be 
used  to  remove  or  install  fuses  when  the 
fuse  terminals  are  energized. 

(B)  Ropes  and  handlines  used  near 
exposed  energized  parts  shall  be 
nonconductive. 

(ii)  Protective  shields,  protective 
barriers,  or  insulating  materials  shall  be 
used  to  protect  employees  from  shock, 
bums,  or  other  electrically  related 
injuries  while  they  are  working  near 
exposed  energized  parts  which  might  be 
accidentally  contacted  or  where 
dangerous  electric  heating  or  arcing 
might  occur.  When  normally  enclosed 
live  parts  are  exposed  for  maintenance 
or  repair,  they  shall  be  guarded  to 
protect  unquilified  persons  from  contact 
with  the  live  parts. 

(b)  Alerting  techniques.  The  following 
alerting  techniques  shall  be  used  to 
wam  and  protect  employees  from 
hazards  which  could  cause  injury  due  to 
electric  shock,  bums,  or  failure  of 
electric  equipment  parts: 

(1)  Safety  signs  and  tags.  Safety  signs, 
safety  symbols,  or  accident  prevention 
tags  shall  be  used  where  necessary  to 
wam  employees  about  electrical 
hazards  which  may  endanger  them,  as 
required  by  S  1910.145. 


(2)  Barricades.  Barricades  shall  be 
used  in  conjunction  with  safely  signs 
where  it  is  necessary  to  prevent  or  limit 
employee  access  to  work  areas  exposing 
employees  to  uninsulated  energized 
conductors  or  circuit  parts.  Conductive 
barricades  may  not  be  used  where  they 
might  cause  an  electrical  contact 
hazard. 

(3)  Attendants.  If  signs  and  barricades 
do  not  provide  sufficient  warning  and 
protection  from  electrical  hazards,  an 
attendant  shall  be  stationed  to  warn  and 
protect  employees. 

26.  The  numbered  paragraph 
designations  (1)  through  (137)  would  be 
removed  from  the  definitions  in 
paragraph  (a)  of  §  1910.399. 

27.  Reserved  paragraphs  (b).  (c).  and 
(d),  of  §  1910.399  would  be  removed,  and 
both  the  paragraph  (a)  designation  and 
the  heading  "Definitions  applicable  to 
§§  1910.302  through  1910.330"  would  be 
removed  from  paragraph  (a)  of 

S  1910.399. 

28.  A  definition  of  "may"  between  the 
definitions  of  "location"  and  "medium 
voltage  cable"  in  §  1910.399  would  be 
added  to  read  as  follows: 

§  1910.399    Definitions  applicable  to  this 
subpart 

***** 

May.  If  a  discretionary  right,  privilege, 
or  power  is  conferred,  the  word  "may" 
is  used.  If  a  right,  privilege,  or  power  is 
abridged  or  if  an  obligation  to  abstain 
from  acting  is  imposed,  the  word  "may" 
is  used  with  restrictive  "no,"  "not,"  or 
"only."  (E.g.,  no  employer  may  *  *  *:  an 
employer  may  not  *  *  *;  only  qualified 
persons  may  *  *  *.) 
***** 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  674 

Perkins  Loan  Program 

agency:  Department  of  Education. 
AcnON:  Final  regulations. 


SUMMARY:  The  Secretary  of  Education 
amends  Subpart  C  of  the  regulations  for 
the  Perkins  Loan  Program  (formerly  the 
National  Direct  Student  Loan  Program). 
The  regulations  are  amended  as  a  result 
of  the  Secretary's  review  of  current 
regulations.  These  regulations  are  being 
amended  to  streamline  the  loan 
collection  process,  reorganize  current 
regulations,  and  increase  the 
effectiveness  of  current  collection 
efforts  in  light  of  the  Department's 
experience  and  the  comments  of  the 
General  Accounting  Office  regarding 
institutional  loan  management  practices. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments,  with  the 
exception  of  §  §  674.42. 674.43, 674.45.  j 

674.47.  674.48,  674.49  and  674.50. 
Sections  674.42.  674.43.  674.45,  674.47, 

674.48,  674.49.  and  674.50  will  become 
effective  after  the  information  collection 
requirements  contained  in  those 
sections  have  been  submitted  by  the 
Department  of  Education  and  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  O.  Henry,  Gail  Cornish,  or 
Kathy  Cause.  U.S.  Department  of 
Education,  Office  of  Student  Financial 
Assistance.  400  Maryland  Avenue,  SW.. 
(Regional  Office  Building  3.  Room  4018) 
Washington.  DC  20202.  Telephone 
number  (202)  732-4490. 

SUPPLEMENTARY  INFORMATION:  The 

Higher  Education  Amendments  of  1986 
(Pub.  L.  99-498)  changed  the  name  of  the 
National  Direct  Student  Loan  Program  to 
the  Perkins  Loan  Program.  Under  the 
Perkins  Loan  Program,  title  IV-E  of  the 
Higher  Education  Act  of  1965.  as 
amended  (HEA).  institutions  of  higher 
education  may  receive  Federal  funds  to 
make  loans  to  students.  Subpart  C  of  the 
Perkins  Loan  Program  regulations 
requires  each  institution  which 
participates  in  the  program  to  inform 
borrowers  of  their  rights  and 
responsibilities,  to  attempt  to  collect 
from  borrowers,  and,  under  certain 
conditions,  to  sue  defaulted  borrowers. 


There  has  been  a  growing  concern 
about  the  number  of  borrowers  who 
have  failed  to  repay  their  Perkins  Loans. 
Studies  have  indicated  that  institutions 
need  to  strengthen  collection  efforts  in 
order  to  decrease  the  number  of 
borrowers  who  default  on  their  loans. 
The  Secretary  has  amended  Subpart  C 
of  the  Perkins  Loan  regulations  in  an 
effort  to  strengthen  the  due  diligence 
requirements.  These  regulations  reflect 
changes  made  by  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (COBRA).  Pub.  L.  99-272,  and 
adopted  in  the  Higher  Education 
Amendments  of  1986.  Pub.  L.  99-498. 

The  following  is  a  discussion  of  these 
final  regulations.  A  summary  of  the 
comments  received  and  the 
Department's  response  to  those 
comments  is  attached  as  an  appendix  to 
these  regulations. 

Revisions  to  the  Notice  of  Proposed 
Rulemaking 

Only  a  few  significant  changes  have 
been  made  to  the  Notice  of  Proposed 
Rulemaking  (NPRM)  published  on 
February  26. 1985.  50  FR  7672. 

Section  674.41  Due  diligence— general 
requirements 

•  The  Secretary  has  changed  the  time 
for  billing  the  endorser  of  a  promissory 
note,  if  there  has  been  no  satisfactory 
response  from  the  borrower,  from  after 
the  first  overdue  notice  to  after  the  final 
demand  letter. 

Section  674.42  Contact  with  the 
borrower 

•  The  disclosures  required  under  this 
section  are  revised  slightly  to  reflect 
provisions  regarding  late  charges  and 
collection  costs  enacted  in  the  recent 
amendments. 

•  Section  463A(a)(7)  of  the  HEA  was 
amended  to  include  a  requirement  that 
the  borrower  be  advised  of  the  potential 
liability  for  collection  costs  in  the  event 
of  default;  that  section  already  required 
disclosure  of  potential  late  charges 
imposed  pursuant  to  section 
464(c)(1)(H). 

•  Section  674.42  of  these  regulations 
has  been  revised  to  implement  these 
expanded  disclosure  requirements 
regarding  late  charges  and  collection 
costs  on  defaulted  loans.  Corresponding 
changes  have  been  made  in  §|  674.43(b). 
674.45(e).  674.47  (a)  and  (b). 

Section  674.43  Billing  procedures 

•  The  Secretary  has  deleted  the 
requirement  that  institutions  must  send 
final  demand  letters  by  certified  mail. 

•  Section  464(c)(1)(H)  of  the  HEA.  as 
amended  recently,  increased  the  late 
charge  to  be  assessed  for  missed 


installment  payments  for  loans  made  for 
periods  of  enrollment  beginning  after 
January  1. 1986  to  an  amount,  set  in 
accordance  with  regulations,  not  to 
exceed  20  percent  of  the  monthly 
payment.  Institutions  are  permitted  by 
revised  section  464(c)(4)  of  the  HEA  to 
capitalize  the  late  charge  on  the  day 
after  the  installment  due  date,  or  to 
demand  that  the  late  charge  be  paid  on 
or  before  the  due  date  of  the  next 
installment.  Consistent  with  the  intent  of 
this  amendment,  the  final  rule  requires 
the  institution  to  assess  a  late  charge, 
and  allows  the  institution  discretion  in 
the  manner  in  which  it  calculates  the 
amount  of  the  charge,  up  to  the  statutory 
ceiling  of  20  percent  of  the  late  payment. 

•  The  Secretary  has  expanded  this 
section  to  clarify  the  manner  in  which 
Perkins  Loan  funds  must  be  deposited. 
These  funds  must  be  invested  either  in 
interest-bearing  insured  or  collateralized 
bank  accounts,  or  in  low-risk  income- 
producing  securities  such  as  obligations 
issued  or  guaranteed  by  the  United 
States,  and  the  institution  must  exercise 
the  level  of  care  in  making  these 
investments  required  of  a  fiduciary.  The 
institution  may  deduct  from  the  interest 
earned  any  charges  directly  related  to 
the  deposit  of  the  funds  in  interest- 
bearing  accounts. 

•  To  provide  adequate  warning  and 
notice  of  acceleration  of  a  loan  to  the 
debtor,  the  Secretary  has  added  the 
requirement  that  an  institution  that 
accelerates  a  loan  must  send  the 
borrower  both  a  notice  of  its  intent  to 
accelerate  the  debt  and  a  second  notice 
on  or  after  the  date  of  acceleration 
containing  the  actual  date  of  the 
acceleration.  The  warning  may  be 
included  in  the  final  demand  letter  and 
the  notice  of  actual  date  of  accelaration. 
in  subsequent  correspondence. 

Section  674.45  Collection  procedures 

•  The  proposed  rule  required  an 
institution  to  select  credit  bureaus  to 
receive  information  regarding  defaulted 
loan  accounts  on  the  basis  of  the 
geographic  area  from  which  the 
institution  drew  its  student  body.  The 
proposal  was  intended  to  ease  the 
burden  on  the  institution  by  assuming 
that  a  major  portion  of  these  students 
would  return  to  that  general  area. 

•  Some  schools  can  identify  specific 
areas  to  which  these  students  have 
relocated,  and  may  wish  to  select 
bureaus  that  serve  those  areas  instead. 
Section  674.50  has  been  revised  to 
permit  the  institution  to  select  reporting 
bureaus  on  the  basis  of  either  current 
graduate  residence  or  drawing  area. 

•  The  Secretary  has  extended  from  9 
months  to  12  months  the  period  during 
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which  the  institution  may  permit  a 
collection  firm  to  attempt  to  bring  a 
defaulted  account  into  regular 
repayment  status. 

If  the  institution  or  the  firm  it 
engages  fails  to  convert  the  defaulted 
account  to  regular  repayment  status 
after  12  months,  the  institution  is 
required  to  litigate  or  make  a  second 
effort  to  collect  the  account  in 
accordance  with  precedures  described 
in  these  regulations. 

•  New  section  484A  of  the  Higher 
Education  Act,  added  by  Pub.  L.  99-272. 
clarifies  the  consequences  of  default  as 
subjecting  the  defaulting  borrower  to 
liability  for  reasonable  collection  costs, 
in  addition  to  other  charges  specified  in 
the  law.  such  as  late  charges.  The 
statute  makes  this  Uability  effective 
without  regard  for  any  contrary 
provision  of  State  law. 

•  These  regulations  strongly 
encourage,  and  in  some  cases  require, 
the  use  of  collection  firms  to  attempt 
recovery  from  those  debtors  who  have 
not  responded  to  the  institution's  own 
efforts.  Collection  firms  conunonly 
charge  institutions  on  a  contingent  fee 
basis;  the  Department  has  in  the  past 
encouraged,  but  not  required,  an 
institution  to  attempt  to  recover  this 
charge  from  the  borrower.  Courts  in 
some  States  limit  the  ability  of  a  creditor 
to  recover  from  the  debtor  the  full 
amount  of  a  contingent  fee  charge; 
however,  these  limitations,  as  a  matter 
of  Federal  law.  no  longer  apply  to  the 
collection  of  loans  made  under  the  Title 
IV  HEA  programs,  including  the  NDSL 
and  Perkins  Programs.  Section  484A(b) 
of  the  HEA  specifically  provides  that 
"notwithstanding  any  provision  of  State 
law  to  the  contrary."  the  debtor  is  liable 
for  "reasonable  collection  costs."  By 
specifically  preempting  any  State  law  to 
the  contrary,  this  Federal  statutory 
authority  displaces  any  State  law  that 
bars  recovery  from  the  debtor  of 
collection  costs  is  general.  Furthermore, 
this  authority  also  preempts  any  State 
law — including  case  law — that  regards 
contingent  fee  charges  as  not 
"reasonable  collection  costs."  and  bars 
their  recovery  from  the  debtor.  The 
determination  of  what  constitutes 
"reasonable  collection  costs"  for 
enforcement  of  Title  IV  loan  obligations, 
including  NDSL  and  Perkins  program 
loans,  is  now  a  matter  of  Federal  law. 
and  Federal  law  and  policy  clearly 
support  the  imposition  on  the  defaulting 
borrower  of  contingent  fees  charged  for 
collecting  student  loans. 

Federal  policy  with  regard  to 
collection  of  contingent  fee  charges  is 
set  forth  in  the  statutes  and  regulations 
governing  the  collection  activities  of 
Federal  agencies,  including  those  of  the 


Department  with  regard  to  the  defaulted 
loans  it  holds.  Federal  law  specifically 
authorizes  Federal  agencies  to  use 
collection  contractors  to  collect  their 
debts.  31  U.S.C.  3718.  and  to  impose  on 
delinquent  debtors  the  costs  of 
collecting  those  debts.  31  U.S.C.  3717(e). 
Congress  clearly  understood  that  these 
contractors  would  be  paid  on  a 
contingent  fee  basis,  Sen.  Rep.  No.  378, 
97th  Cong.  2d  Sess.  19,  30,  31  (1982).  and 
the  Department  of  Justice  and  the 
General  Accounting  Office,  in 
regulations  governing  Federal  debt 
collection  activity,  direct  agencies  to 
charge  debtors  with  the  costs  of 
collecting  delinquent  accounts,  including 
the  cost  of  using  "a  private  debt 
collection  contractor."  4  CFR  102.13(d). 
This  authority  to  recover  contingent  fee 
charges  from  defaulters  whose  loans  are 
held  by  the  Department  clearly 
establishes  that  under  Federal  law  and 
policy,  "collection  costs"  include 
contingent  fees  charged  to  collect  any 
defaulted  Title  IV  student  loan,  whether 
held  by  the  Department  or  an  institution. 

The  determination  of  what  constitutes 
a  "reasonable"  collection  cost  is  also 
governed  by  Federal  law;  based  on  the 
factors  addressed  in  these  statutes  and 
regulations,  the  Secretary  believes  that 
this  determination  must  be  made  on  the 
basis  of  what  is  reasonable  from  the 
perspecUve  of  the  holder  of  the  federally 
financed  student  loan  obligation;  if  the 
cost  is  reasonably  incurred  by  the 
holder,  the  full  amount  of  that  cost  is  a 
"reasonable  collection  cost"  within  the 
meaning  of  section  484A(b)  and 
recoverable  from  the  debtor.  Under  this 
norm,  the  Secretary  considers  the  full 
amount  of  contingent  fees  charged  the 
institution  to  be  reasonable  collection 
costs  for  several  reasons.  First,  the 
Secretary  has  determined,  based  on  the 
Department's  experience  with  its  own 
debts  and  its  experience  with  debt 
collecfion  in  the  Perkins  program,  that 
the  protection  of  the  substantial  Federal 
investment  in  the  institution's  student 
loan  receivables  warrants  the  use  of 
commercial  debt  collection  contractors, 
which  provide  added  staff  and  expertise 
that  many  institutions  lack  to  handle 
more  difficult  accounts.  This  resource  is 
generally  available  only  under  a 
contingent  fee  contract;  therefore, 
contingent  fee  costs  are  reasonable 
collection  costs  because  they  must  be 
incurred  to  implement  the  Department's 
determination  that  collection  firm 
services  are  necessary  to  protect  the 
Fund. 

Second,  the  contingent  fee  agreements 
reached  by  Federal  agencies  are  the 
result  of  competitive  selection  process, 
as  Congress  directed;  the  resulting  fee 
charges  are  thus  reasonable  when 


measured  by  the  standard  set  by 
Congress.  The  Secretary  therefore 
considers  the  full  amount  of  a  contingent 
fee  resulting  from  a  bona  fide  attempt  by 
the  institution  to  secure  competitive 
rates  for  these  services,  by  formal 
bidding  procedures  or  other  appropriate 
measures,  to  be  a  "reasonable" 
collection  cost,  as  that  term  is  used  in 
section  484A(b). 

Third,  the  Secretary  considers 
contingent  fees  incurred  in  the  manner 
descried  here  to  be  "reasonable" 
collection  costs  in  light  of  the  stage  of 
delinquency  and  place  in  the  collection 
process  of  loans  on  which  they  are 
incurred.  These  regulations  direct 
institutions  to  work  defaulted  accounts 
through  the  billing  cycle  before  engaging 
the  more  costly  services  of  a  collection 
firm.  The  debtor  is  given  a  reasonable 
opportunity  to  resolve  the  debt  with  the 
institution  before  the  cost  of  the 
contingent  fee  is  imposed,  and  the 
added  cost  of  contingent  fee  liability  is 
incurred  by  the  institution  only  after  less 
expensive  means  of  collection  have 
proven  unsuccessful. 

For  these  reasons,  the  Secretary 
concludes  that  regardless  of  any 
contrary  provision  of  State  law.  Federal 
law  authorizes  institutions  to  charge 
debtors  the  full  amount  of  reasonably- 
negotiated  contingent  fees  charged  to 
collect  loans;  moreover,  to  the  extent 
that  a  debt  collector  seeks  to  recover 
these  charges  on  behalf  of  the 
institution,  this  Federal  preemption 
necessarily  extends  to  its  actions  as 
agent  of  the  institution  with  regard  to 
these  loans. 

In  the  past,  an  institution  that  used  a 
collection  firm  and  intended  to  pass  on 
to  the  debtor  the  cost  incurred  in  paying 
the  collection  firm  was  directed  to 
include  in  the  promissory  note  a 
provision  specifying  that  the  amount 
charged  the  borrower  would  not  exceed 
25  percent  of  the  outstanding  principal 
and  interest  due  on  the  loan.  This 
direction  was  based  on  an  interpretation 
by  staff  of  the  Federal  Trade 
Commission  that  section  808  of  the  Fair 
Debt  Collection  Practices  Act  required  a 
specific  identification  of  the  type  and 
amount  of  such  charges.  The  FTC  has 
since  revised  this  position,  45  FR  8027, 
March  7, 1986,  and  the  Department  has 
removed  this  provision  from  the  model 
promissory  note  recently  disseminated 
to  the  public  for  use  for  the  1987-88 
award  year. 

Although  institutions  now  have 
authority  under  section  484A  to  pass  on 
the  full  amount  of  reasonable  collection 
costs,  they  cannot  do  so  where  they 
have  agreed  in  the  promissory  note  to 
limit  the  amount  charged  the  debtor. 
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Since  1981,  many  borrowers  have 
received  loans  under  promissory  notes 
which  contain  the  25  percent  limitation 
on  liability  for  collection  firm  charges: 
these  agreements  limit  the  amount  of  the 
contingent  fee  which  the  institution  may 
collect  from  the  borrower  to  an  amount 
which  does  not  cover  the  cost  typically 
incurred  for  collection  firm  services.  In 
those  instances  in  which  a  borrower 
who  received  advances  under  a 
promissory  note  which  included  the  25 
percent  limitation  seeks  new  advances, 
however,  the  institution  has  an 
opportunity  to  remove  this  Umitation. 
Under  section  464(a)(1)  an  institution 
has  the  authority  to  establish  the  terms 
and  conditions  on  which  it  will  make 
loans  to  students,  subject  to  limitations 
imposed  by  Department  regulations. 

The  Secretary  considers  the  securing 
of  a  borrower's  agreement  to  pay  all 
reasonable  collection  costs  to  be  a 
singularly  appropriate  purpose  for  use  of 
this  institutional  authority,  and  therefore 
the  Secretary  strongly  encourages  the 
institution  to  make  new  advances  to  a 
borrower  whose  note  contains  this  25 
percent  limitation,  only  if  the  borrower 
agrees  that  the  terms  of  the  new 
promissory  note  will  apply  to  repayment 
of  the  funds  previously  advanced.  The 
terms  of  the  new  note  must  include  a 
general  provision  for  payment  of 
collection  costs,  as  well  as  agreement  to 
repay  attorney  fees  incurred  in 
collecting  the  loan. 

The  institution  should  list  on  the  new 
promissory  note  the  dates,  amounts,  and 
interests  rates  of  those  advances 
previously  recorded  on  the  old 
promissory  note,  secure  the  dated 
signature  of  the  borrower  as 
acknowledging  the  advances,  and  mark 
the  old  note  to  state  clearly  that  the  new 
note  is  substituted  for  the  old  note  as  the 
embodiment  of  the  loan  agreement.  The 
same  considerations  obviously  apply  to 
the  terms  of  any  repayment  agreements 
entered  into  by  institutions  with 
delinquent  borrowers;  such  agreements 
should  include  comparable  provisions 
for  payment  of  late  charges,  collection 
costs,  and  attorney  fees. 

As  with  the  treatment  of  costs 
incurred  because  of  tardiness  in  making 
payments  and  imposed  on  the  borrower 
as  late  charges,  the  institution  has 
discretion  to  determine  the  amount  of 
collection  costs  to  be  imposed  on  the 
borrower  based  on  either  the  actual 
expenses  incurred  in  handling  that 
account,  or  on  reasonably  determined 
averages  of  costs  it  incurs  handling 
similar  loans  in  similar  stages  of 
delinquency.  In  either  case,  the 
institution  should  explain  to  the 
borrower  the  manner  in  which  it 


calculates  these  costs,  and  be  able  to 
document  the  basis  for  the  costs  it 
assesses  against  the  borrower.  The 
latter  is  not  a  new  program  requirement; 
rather,  the  institution  may  now  be  called 
on  to  demonstrate  to  the  borrower  the 
same  cost  analysis  it  has  previously 
used  to  support  charges  of  these 
collection  costs  to  the  Fund.  Collection 
costs  not  recovered  from  the  borrower 
continue  to  be  chargeable  to  the  Fund, 
with  certain  limitations. 
Section  674.46    Litigation  procedures. 

•  The  Secretary  continues  to  believe 
that  under  certain  circumstances, 
litigating  accounts  of  as  litUe  as  $200  is 
realistic  and  cost-effective.  Cxurent 
regulations  require  the  institution  to 
litigate  when  it  determines  that  the 
debtor  has  resources  sufficient  to  permit 
recovery  of  the  amount  owed  on  the 
loan.  These  final  rules  also  require 
litigation  when  its  cost  does  not  exceed 
the  aaoont  recoverable  from  the  debtor. 
To  help  finance  this  increased  litigation 
responsibility,  related  changes  have 
been  made  to  §  674.47(e)(5)  to  permit  the 
institution  to  charge  to  die  Fund 
litigation  costs,  including  attorney  fees, 
in  an  amount  not  to  exceed  50  percent  of 
the  amount  of  principal,  interest  and  late 
charges  collected. 

The  Secretary  considers  the  benefits 
derived  from  the  deterrent  effect  of 
litigation  to  warrant  both  the  use  of  the 
Fund  assets  for  these  attorney  fees,  and 
the  requirement  that  the  institution, 
where  necessary,  pay  any  remainder  not 
chargeable  to  the  Fund. 

Moreover,  to  increase  the  return  to  the 
Fund,  particularly  in  cases  in  which 
litigation  cost  amounts  are  large  in 
relation  to  the  loan  amount,  these 
regulations  require  the  institutions  to 
attempt  to  recover  all  collection  costs, 
including  attorney  fees,  from  the  debtor, 
to  the  full  extent  permitted  under 
applicable  Federal  and  State  law.  As    , 
discussed  earlier,  this  may  require 
changes  to  the  promissory  note  used. 

Section  674.47    Costs  chargeable  to  the 
Fund. 

•  The  Secretary  has  revised  the 
regulations  to  provide  that  the  cost  of 
credit  bureau  participation  may  be 
charged  to  the  Fund  in  accordance  with 
§  674.47(e)(2). 

•  The  Secretary  has  revised  the 
regulations  to  permit  the  institution  to 
charge  the  Fund  reasonable  costs  of 
successful  address  search. 

•  The  Secretary  continues  to  believe 
that,  to  the  extent  possible,  the 
institution  must  shift  the  burden  of 
collection  costs  from  the  taxpayer  to  the 
defaulting  borrower,  and  the  liability  of 
the  borrower  for  these  costs  is  now  clear 


as  a  matter  of  Federal  law.  20  U.S.C. 
1091a.  However,  the  Secretary  is  aware 
that  the  ability  to  waive  some  or  all 
collection  costs  (and  late  charges)  is  a 
valuable  collection  tool,  and  has 
modified  the  rule  to  allow  the  institution 
flexibility  to  waive  collection  costs;  the 
institution  may  waive  collection  from 
the  borrower  of  the  same  fraction  of  the 
accrued  collection  costs  as  the  fraction 
of  the  past-due  outstanding  balance  on 
the  account  that  the  debtor  repays 
within  thirty  days  of  the  date  the  debtor 
enters  into  a  repayment  agreement  with 
the  institution.  Thus,  if  the  defaulted 
borrower  enters  a  new  written 
repayment  agreement  with  the 
institution,  and  repays  one-half  of  the 
past-due  outstanding  principal  and 
interest  balance  on  his  or  her  loan 
within  thirty  days  of  the  date  of  that 
agreement,  the  institution  may  waive  the 
collection  on  one-half  of  the  collection 
costs  that  have  been  incurred  through 
the  date  of,  and  pertaining  to.  that 
payment.  Payment  in  full  can  permit  a 
full  waiver  of  collection  costs.  To  the 
extent  that  these  accrued  costs  have 
been  waived  under  this  rule,  the 
institution  may  charge  them  against  the 
Fund,  subject  to  the  limitation  otherwise 
applicable  under  S  674.47. 

These  fund  regulations  retain  the 
provisions  of  the  proposed  rule 
permitting  an  institution  to  charge  the 
Fund  up  to  50  percent  of  the  amount 
recovered  in  a  second  collection  effort. 
The  Secretary  will  consider  whether  this 
level  is  necessary  to  protect  the  Fund, 
and  may  propose  that  this  limit  be 
lowered  in  the  future. 

Section  674.48    Use  of  contractors  to 
perform  billing  and  collection  or  other 
program  activities. 

•  Based  on  comments  received,  the 
Secretary  has  revised  proposed  §  674.48 
(c)(1)  and  (d)(2)  to  reduce  the  number  of 
items  to  be  reported  and  to  change  the 
monUily  statement  to  a  quarterly 
statement.  Quarterly  statements  from 
contractors  must  report  the  amount 
collected  from  the  borrower,  and  any 
changes  in  the  borrower's  name, 
address,  telephone  number,  and  Social 
Security  number. 

•  These  rules  require  institutions  to 
employ  only  bonded  billing  and 
collection  firms  to  carry  out  billing  and 
collection  procedures.  Institutions 
themselves  are  required  to  obtain  and 
keep  current  adequate  fidelity  bond 
coverage  in  order  to  protect  the 
Government's  interest  in  the  title  IV 
funds  they  receive:  the  Secretary 
believes  that  it  is  reasonable  to  require 
institutions  to  assure  the  same  sort  of 
protection  for  the  Federal  and 


institutional  interest  from  third  parties 
who  handle  loan  funds.  As  under  the 
NPRM,  those  collection  firms  which  do 
not  deduct  their  fees  from  borrower 
payments,  and  all  billing  firms,  must  be 
covered  by  a  general  fidelity  bond  or 
similar  insurance  coverage  in  an  amount 
equal  to  the  amount  of  repayments 
expected  over  a  two-month  period  on 
accounts  for  which  they  are  responsible. 
The  final  rule,  however,  permits  the 
institution  to  allow  collection  firms  to 
deduct  their  fees  from  repayments,  if 
these  firms  meet  higher  bonding 
standards  commensuate  with  the 
potential  loss  to  the  institution 
presented  under  that  arrangement.  If 
expected  repayments  exceed  $100,000 
over  a  two-month  period,  the  institution 
must  be  named  as  beneficiary  of  the 
bond  or  policy;  if  less,  the  institution 
need  not  be  the  named  beneficiary,  but 
the  amount  of  coverage  must  be  large 
enough  to  avoid  competition  with  other 
clients  of  the  firms  in  the  event  of 
defalcation. 

Section  674.49  Bankruptcy  of  borrowers 

•  Based  on  comments  received,  this 
section  has  been  revised  to  present 
more  clearly  the  actions  required  to 
protect  the  Fund's  interest  in  the  event 
of  borrower  recourse  to  bankruptcy.  It  is 
not  the  purpose  of  these  regulations  to 
attempt  to  set  forth  each  provision  of 
bankruptcy  law  that  applies  to  student 
loan  collection,  and  institutions  must 
expect  to  retain  counsel  to  handle 
enforcement  of  their  loan  accounts  in 
bankruptcy.  However,  based  on  the 
comments  and  the  Department's 
experience,  the  Secretary  considers  it 
appropriate  to  explain  here  those 
enforcement  steps  which  institutions 
should  be  prepared  to  take  in 
bankruptcy  proceedings,  the  information 
they  should  consider  in  choosing 
whether  or  not  to  contest  a  bankruptcy, 
and  the  weight  to  be  given  to  the  cost  of 
litigation.  Moreover,  because  the 
regulations  now  permit  institutions  to 
charge  to  the  Fund  the  costs  of  the 
litigation  required  in  bankruptcy,  it  is 
appropriate  to  prescribe  here  the 
circumstances  in  which  particular 
activities  are  reasonable  and  cost- 
effective. 

Section  674.50  Assignment  of  defaulted 
loans  to  the  United  States 

•  Section  463  of  the  HEA  has  been 
amended  to  eliminate  the  requirement 
that  a  loan  be  in  default  for  two  years 
before  an  institution  may  assign  it  to  the 
United  States:  if  the  borrower  defaults 
on  the  loan,  the  institution  may  now 
assign  a  promissory  note  after  following 
the  procedures  for  a  first  collection 


effort  as  described  in  §  674.45  and 
litigation,  if  required  under  §  674.46. 

•  The  Secretary  has  added  the 
requirement  that  an  institution  shall 
include  with  any  promissory  note 
submitted  for  assignment  the  second 
acceleration  notice  containing  the  actual 
date  on  which  the  loan  was  accelerated. 

•  Under  the  proposed  rule, 
institutions  with  default  rates  exceeding 
10  percent  were  required  to  include 
proof  of  their  collection  activity  on  a 
loan  with  other  documentation  on  a  loan 
submitted  to  the  Department  for 
assignment.  This  provision  was 
expressly  based  on  the  funding  penalty 
threshold  in  effect  at  the  time  the 
proposed  rule  was  published  in  1985. 
The  maximum  default  rate  that  an 
institution  may  have  before  suffering  a 
funding  penalty  has  been  reduced  to  7.5 
percent  by  statutory  and  regulatory 
amendments  in  1986.  20  U.S.C.  1087bb(f): 
34  CFR  674.6a{c).  51  FR  28314,  August  6. 
1986.  Because  this  requirement  was 
intended  to  match  the  funding  penalty 
threshold,  the  change  in  that  tlveshold 
dictates  a  conforming  change  in  this 
rule. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section  431(b)(A) 
of  the  General  Education  Provisions  Act 
(20  U.S.C.  1232(b)(2)(A))  and  the 
Administrative  Procedure  Act.  5  U.S.C. 
553.  it  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations. 
However,  the  enactment  of  COBRA  and 
the  Education  Amendments  of  1986 
change  certain  provisions  of  law  to  be 
implemented  in  the  proposed  rules. 
These  final  regulations  implement  the 
new  statutory  provisions  regarding  the 
assessment  of  late  charges  on 
delinquent  loans,  collection  costs  on 
defaulted  loans,  and  the  assignment  of 
defaulted  loans  to  the  Secretary.  Since 
the  regulations  which  incorporate  these 
statutory  changes  merely  implement 
provisions  of  the  new  law  which 
Congress  has  already  made  effective, 
public  comment  could  have  no  effect  on 
the  substance  of  these  changes,  and  the 
Secretary  finds  that  publication  of  a 
proposed  rule  regarding  these  provisions 
is  unnecessary  and  contrary  to  the 
public  interest  under  5  U.S.C.  553(b)(B). 

Paperwork  Reduction  Act  of  1980 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Room  3002,  New  Executive  Office 
Building,  Washington,  DC.  20503: 
Attention:  James  D.  Houser. 


Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Assessment  of  Educational  Impact 

In  the  Notice  of  Proposed  Rulemaking 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  674 

Education,  Loan  programs — 
education.  Student  aid.  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.038  National  Direct  Student  Loan 
Program) 

Dated:  November  24. 1987. 
Williain  |.  Bennett 
Secretary  of  Education. 

The  Secretary  amends  Part  674  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 
PART  674— [AMENDED] 

1.  The  authority  citation  for  Part  674  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1087aa-1087hh  and  20 
U.S.C.  421-429.  unless  otherwise  noted. 

2.  Subpart  C  of  Part  674  is  revised  to 
read  as  follows: 

Sut)part  C — Dim  DIUgenc* 

Sec. 

674.41  Due  diligence — general  requirements. 

674.42  Contact  with  the  borrower. 

674.43  Billing  procedures. 

674.44  Address  searches. 

674.45  Collection  procedures. 

674.46  Litigation  procedures. 

674.47  Costs  chargeable  to  the  Fund. 

674.48  Use  of  contractors  to  perform  billing 
and  collection  or  other  program 
activities. 

674.49  Bankruptcy  of  borrower. 

674.50  Assignment  of  defaulted  loans  to  the 
United  Slates. 

Subpart  C— Due  Diligence 

§674.41    Dim  diligence— general 
requirements. 

(a)  General.  Each  institution  shall 
exercise  due  diligence  in  collecting 
loans  by  complying  with  the  provisions 
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in  this  subpart.  In  exercising  this 
responsibility,  each  institution  shall,  in 
addition  to  complying  with  the  specinc 
provisions  of  this  subpart — 

(1)  Keep  the  borrower  informed,  on  a 
timely  basis,  of  all  changes  in  the 
program  that  affect  his  or  her  rights  or 
responsibilities:  and 

(2)  Respond  promptly  to  all  inquiries 
from  the  borrower  or  any  endorser. 

(b)  Due  diligence  with  regard  to 
endorser.  If  a  borrower  does  not 
respond  satisfactorily  to  the  final 
demand  letter  required  in  i  674.43(c)(2), 
an  institution  shall,  in  addition  to 
pursuing  the  borrower,  pursue  recovery 
of  the  debt  from  any  endorser  using  the 
steps  described  in  this  subpart. 

(c)  Coordination  of  information.  An 
institution  shall  ensure  that  information 
available  in  its  offices  (including  the 
admissions,  business,  alumni, 
placement,  fmancial  aid  and  registrar's 
offices)  is  provided  to  those  offices 
responsible  for  billing  and  collecting 
loans,  in  a  timely  manner,  as  needed  to 
determine — 

(1)  The  enrollment  status  of  the 
borrower, 

(2)  The  expected  graduation  or 
termination  date  of  the  borrower; 

(3)  The  date  the  borrower  withdraws, 
is  expelled  or  ceases  enrollment  on  at 
least  a  half-time  basis;  and 

(4)  The  current  name,  address, 
telephone  number  and  Social  Security 
number  of  the  borrower. 

(Authority:  20  U.S.C.  424, 1087cc) 

§674.42    Contact  with  the  borrower. 

(a)  Exit  interview.  (1)  An  institution 
shall  conduct  an  exit  interview  with 
each  borrower  before  he  or  she  leaves 
the  institution.  If  an  individual  interview 
is  not  feasible,  the  institution  may 
conduct  a  group  interview.  During  the 
interview  the  institution  shall  restate  for 
the  borrower  the  terms  and  outstanding 
balance  of  the  loan  held  by  the        : 
institution,  and  the  borrower's  duty  to 
repay  the  loan  in  accordance  with  the 
repayment  schedule.  The  institution 
shall  explain  to  the  borrower  the 
consequences  of  defaulting  including,  at 
a  minimum,  possible  referral  to  a 
collection  Hrm,  reporting  to  a  credit 
bureau,  and  litigation.  Furthermore,  the 
institution  shall  explain  the  borrower's 
rights  and  responsibilities  under  the 
loan,  including  the  following: 

(i)  The  borrower's  responsibility  to 
inform  the  institution  immediately  of 
any  change  of  name,  address,  telephone 
number,  or  Social  Security  number. 

(ii)  The  borrower's  right  to  deferment, 
cancellation  or  postponement  of 
repayment,  and  the  procedures  for  filing 
for  those  benefits. 


(iii)  The  borrower's  responsibility  to 
contact  the  institution  in  a  timely 
manner,  before  the  due  date  of  any 
payment  he  or  she  cannot  make. 

(2)  An  institution  shall  disclose  the 
following  information  during  the  exit 
interview,  and  shall  include  it  in  the 
promissory  note  or  in  another  written 
statement  provided  to  the  borrower 

(i)  The  name  and  the  address  of  the 
institution  to  which  the  debt  is  owed 
and  the  name  and  address  of  the  official 
or  servicing  agent  to  whom 
communications  should  be  sent. 

(ii)  The  name  and  the  address  of  the 
party  to  which  payments  should  be  sent. 

(iii)  The  estimated  balance  owed  by 
the  borrower  on  the  loan  held  by  the 
institution  on  the  date  on  which  the 
repayment  period  is  scheduled  to  begin. 

(iv)  The  stated  interest  rate  on  the 
loan. 

(v)  The  repayment  schedule  for  all 
loans  covered  by  the  disclosure 
including  the  date  the  first  installment 
payment  is  due,  and  the  number, 
amount,  and  frequency  of  required 
payments. 

(vi)  An  explanation  of  any  special 
options  the  borrower  may  have  for  loan 
consolidation  or  other  refinancing  of  the 
loan,  and  a  statement  that  the  borrower 
has  the  right  to  prepay  all  or  part  of  the 
loan  at  any  time  without  penalty. 

(vii)  A  description  of  the  charges 
imposed  for  failure  of  the  borrower  to 
pay  all  or  part  of  an  installment  when 
due. 

(viii)  A  description  of  any  charges  that 
may  be  imposed  as  a  consequence  of 
default,  such  as  liability  for  expenses 
reasonably  incurred  in  attempts  by  the 
Secretary  or  the  institution  to  collect  on 
the  loan. 

(ix)  The  total  of  interest  charges 
which  the  borrower  will  pay  on  the  loan 
pursuant  to  the  projected  repayment 
schedule. 

(3)  At  the  time  of  the  exit  interview 
the  institution  shall — 

(i)  Have  the  borrower  sign  the 
repayment  schedule; 

(ii)  Provide  a  copy  of  the  signed 
promissory  note  and  the  signed 
repayment  schedule  to  the  borrower; 
and 

(iii)  Retain  signed  copies  of  both  the 
note  and  the  repayment  schedule  in  the 
institution's  files. 

(4)  The  institution  shall  contact  a 
borrower  promptly  after  it  determines 
that  the  borrower  either  has  not 
attended  an  exit  interview  that  he  or  she 
was  scheduled  to  attend  or  has  already 
left  the  institution,  and  shall — 

(i)  Provide  the  borrower,  either  in 
person  or  by  mail  the  information 
described  in  paragraphs  (a)  (1)  and  (2)  of 
this  section;  and 


(ii)  Provide  a  copy  of  the  note  and  two 
copies  of  the  repayment  schedule  to  the 
borrower  and  request  that  the  borrower 
promptly  sign  and  return  one  of  the 
schedules  to  the  institution. 

(b)  Contact  with  the  borrower  during 
the  initial  and  post  deferment  grace 
periods.  (l)(i)  For  loans  with  a  nine- 
month  initial  grace  period  (loans  made 
before  October  1, 1980,  and  loans  made 
for  periods  of  enrollment  beginning  after 
June  30, 1987  to  borrowers  with  no 
outstanding  balance  on  any  Defense, 
Direct  or  Perkins  loan  made  to  the 
borrower  prior  to  July  1, 1987.  the 
institution  shall  contact  the  borrower 
three  times  within  the  initial  grace 
period. 

(ii)  For  loans  with  a  six-month  initial 
or  post  deferment  grace  period  (loans 
not  described  in  paragraph  (b)(l)(i)  of 
this  section),  the  institution  shall  contact 
the  borrower  twice  during  the  grace 
period. 

(2)(i)  The  institution  shall  contact  the 
borrower  for  the  first  time  90  days  after 
the  commencement  of  any  grace  period. 
The  institution  shall  at  this  time  remind 
the  borrower  of  his  or  her  responsibility 
to  comply  with  the  terms  of  the  loan  and 
shall  send  the  borrower  the  following 
information: 

(A)  The  total  amount  remaining 
outstanding  on  the  loan  account, 
including  principal  and  interest  accruing 
over  the  remaining  life  of  the  loan. 

(B)  The  date  and  amount  of  the  next 
required  payment. 

(ii)  The  institution  shall  contact  the 
borrower  the  second  time  150  days  after 
the  commencement  of  any  grace  period. 
The  institution  shall  at  this  time  notify 
the  borrower  of  the  date  and  amount  of 
the  first  required  payment. 

(iii)  The  institution  shall  contact  a 
borrower  with  a  nine-month  initial  grace 
period  a  third  time  240  days  after  the 
commencement  of  the  grace  period,  and 
shall  then  inform  him  or  her  of  the  date 
and  amount  of  the  first  required 
payment. 

(Authority:  U.S.C.  424, 1087cc,  1087cc-l) 

§674.43    Billing  procedure*. 

(a)  The  term  "billing  procedures."  as 
used  in  this  subpart,  includes  that  series 
of  actions  routinely  performed  to  notify 
borrowers  of  payments  due  on  their 
accounts,  to  remind  borrowers  when 
payments  are  overdue,  and  to  demand 
payment  of  overdue  amounts.  An 
institution  shall  use  the  following  billing 
procedures: 

(1)  If  the  institution  uses  a  coupon 
payment  system,  it  shall  send  the 
coupons  to  the  borrower  at  least  30  days 
before  the  first  payment  is  due. 
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(2)  If  the  institution  does  not  use  a 
coupon  system,  it  shall  send  to  the 
borrower — 

(i)  A  written  notice  giving  the  name 
and  address  of  the  party  to  which 
payments  are  to  be  sent  and  a  statement 
of  account  at  least  30  days  before  the 
first  payment  is  due:  and 

(ii)  A  statement  of  account  at  least  IS 
days  before  the  due  date  of  each 
subsequent  payment. 

(b)(1)  An  institution  shall  send  a  first 
overdue  notice  within  15  days  after  the 
due  date  for  a  payment  if  the  institution 
has  not  received — 

(i)  A  payment: 

(ii)  A  request  for  deferment:  or 

(iii)  A  request  for  postponement  or  for 
cancellation. 

(2)  Subject  to  §  674.47(a).  the 
institution  shall  assess  a  late  charge  for 
loans  made  for  periods  of  enrollment 
beginning  on  or  after  January  1, 1986, 
during  the  period  in  which  the 
institution  takes  any  steps  described  in 
this  section  to  secure — 

(i)  Any  part  of  an  installment  payment 
not  made  when  due,  or 

(ii)  A  request  for  deferment, 
cancellation,  or  postponement  of 
repayment  on  the  loan  that  contains 
sufficient  information  to  enable  the 
institution  to  determine  whether  the 
borrower  is  entitled  to  the  relief 
requested. 

(3)  The  institution  shall  determine  the 
amount  of  the  later  charge  imposed  for 
loans  described  in  paragraph  (b)(2)  of 
this  section  based  on  either — 

(i)  Actual  costs  incurred  for  actions 
required  under  this  section  to  secure  the 
required  payment  or  information  from 
the  borrower;  or 

(ii)  The  average  cost  incurred  for 
similar  attempts  to  secure  payments  or 
information  from  other  borrowers. 

(4)  The  institution  may  not  require  a 
borrower  to  pay  late  charges  imposed 
under  paragraph  (b)(3)  of  this  section  in 
an  amount,  for  each  late  payment  or 
request,  exceeding  20  percent  of  the 
installment  payment  most  recently  due. 

(5)  The  institution — 

(i)  Shall  determine  the  amount  of  the 
late  or  penalty  charge  imposed  on  loans 
not  described  in  paragraph  (b)(2)  of  this 
section  in  accordance  with  §  674.31(b)(5) 
(See  Appendix  E);  and 

(ii)  May  assess  this  charge  only  during 
the  period  described  in  paragraph  (b)(2) 
of  this  section. 

6)  The  institution  shall  notify  the 
borrower  of  the  amount  of  the  charge  it 
has  imposed,  and  whether  the 
institution — 

(i)  Has  added  that  amount  to  the 
principal  amount  of  the  loan  as  of  the 
first  day  on  which  the  installment  was 
due;  or 


(ii)  Demands  payment  for  that  amount 
in  full  no  later  than  the  due  date  of  the 
next  installment. 

(c)  If  the  borrower  does  not 
satisfactorily  respond  to  the  first 
overdue  notice,  the  institution  shall 
continue  to  contact  the  borrower  as 
follows,  until  the  borrower  makes 
satisfactory  repayment  arrangements  or 
demonstrates  entitlement  to  deferment, 
postponement,  or  cancellation: 

(1)  The  institution  shall  send  a  second 
overdue  notice  within  30  days  after  the 
first  overdue  notice  is  sent. 

(2)  The  institution  shall  send  a  final 
demand  letter  within  15  days  after  the 
second  overdue  notice.  This  letter  must 
inform  the  borrower  that  unless  the 
institution  receives  a  payment  or  a 
request  for  deferment,  postponement,  or 
cancellation  within  30  days  of  the  date 
of  the  letter,  it  will  refer  the  account  for 
collection  or  litigation,  and  will  report 
the  default  to  a  credit  bureau. 

(d)  Notwithstanding  paragraphs  (b) 
and  (c)  of  this  section,  an  institution 
may  send  a  borrower  a  final  demand 
letter  if  the  institution  has  not  within  15 
days  after  the  due  date  received  a 
payment,  or  a  request  for  deferment, 
postponement,  or  cancellation,  and  if — 

(1)  The  borrower's  repayment  history 
has  been  unsatisfactory,  e.g.,  the 
borrower  has  previously  failed  to  make 
payment(s)  when  due  or  to  request 
deferment,  postponement,  or 
cancellation  in  a  timely  manner,  or  has 
previously  received  a  final  demand 
letter;  or 

(2)  The  institution  reasonably 
concludes  that  the  borrower  neither 
intends  to  repay  the  loan  nor  intends  to 
seek  deferment,  postponement,  or 
cancellation  of  the  loan. 

(e)(1)  An  institution  that  accelerates  a 
loan  as  provided  in  §674.31  (i.e.,  makes 
the  entire  outstanding  balance  of  the 
loan,  including  accrued  interest  and  any 
applicable  late  charges,  payable 
immediately)  shall — 

(i)  Provide  the  borrower,  at  least  30 
days  before  the  effective  date  of  the 
acceleration,  written  notice  of  its 
intention  to  accelerate;  and 

(ii)  Provide  the  borrower  on  or  after 
the  effective  date  of  acceleration, 
written  notice  of  the  date  on  which  it 
accelerated  the  loan  and  the  total 
amount  due  on  the  loan. 

(2)  The  institution  may  provide  these 
notices  by  including  them  in  other 
written  notices  to  the  borrower, 
including  the  final  demand  letter. 

(f)  If  the  borrower  does  not  respond  to 
the  final  demand  letter  within  30  days 
from  the  date  it  was  sent,  the  institution 
shall  attempt  to  contact  the  borrower  by 
telephone  before  beginning  collection 
procedures. 


(g)(1)  An  institution  shall  ensure  that 
any  funds  collected  as  a  result  of  billing 
the  borrower  are — 

(i)  Deposited  in  interest-bearing  bank 
accounts  that  are — 

(A)  Insured  by  an  agency  of  the 
Federal  Government:  or 

(B)  Secured  by  collateral  of 
reasonably  equivalent  value:  or 

(ii)  Invested  in  low-risk  income- 
producing  securities,  such  as  obligations 
issued  or  guaranteed  by  the  United 
States. 

(2)  An  institution  shall  exercise  the 
level  of  care  required  of  a  fiduciary  with 
regard  to  these  deposits  and 
investments. 

(Authority:  20  U.S.C.  424, 1087cc) 

§  674.44    Address  searches. 

(a)  If  mail,  other  than  unclaimed  mail, 
sent  to  a  borrower  is  returned 
undelivered,  an  institution  shall  take 
steps  to  locate  the  borrower.  These 
steps  must  include — 

(1)  Reviews  of  records  in  all 
appropriate  institutional  offices; 

(2)  Reviews  of  telephone  directories  or 
inquiries  of  information  operators  in  the 
locale  of  the  borrower's  last  known 
address;  and 

(3)  Use  of  the  Department  of 
Education's  skip-tracing  service. 

(b)  If  an  institution  is  unable  to  locate 
a  borrower  by  the  means  described  in 
paragraph  (a)  of  this  section,  it  shall — 

(1)  Use  its  own  personnel  to  attempt 
to  locate  the  borrower,  employing  and 
documenting  efforts  comparable  to 
commonly  accepted  commercial  skip- 
tracing  practices;  or 

(2)  Refer  the  account  to  a  firm  that 
provides  commercial  skip-tracing 
services. 

(c)  If  the  institution  acquires  the 
borrower's  address  or  telephone  number 
through  the  efforts  described  in  this 
section,  it  shall  use  that  new  information 
to  continue  its  efforts  to  collect  on  that 
borrower's  account  in  accordance  with 
the  requirements  of  this  subpart. 

(d)  If  the  institution  is  unable  to  locate 
the  borrower  after  following  the 
procedures  in  paragraphs  (a)  and  (b)  of 
this  section,  the  institution  shall  make 
reasonable  attempts  to  locate  the 
borrower  at  least  twice  a  year  until — 

(1)  Litigation  to  collect  the  borrower's 
account  is  barred  under  the  applicable 
statute  of  limitations; 

(2)  The  account  is  assigned  to  the 
United  States;  or 

(3)  The  account  is  written  off  under 
§  674.47(g). 

(Authority:  20  U.S.C.  424. 1087cc) 
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§  674.45    Collection  procedures. 

(a)  The  term  "collection  procedures," 
as  used  in  this  subpart,  includes  that 
series  of  more  intensive  efforts, 
including  litigation  as  described  in   ' 
§  674.46.  to  recover  amounts  owed  from 
defaulted  borrowers  who  do  not 
respond  satisfactorily  to  the  demands 
routinely  made  as  part  of  the 
institution's  billing  procedures.  If  a 
borrower  does  not  satisfactorily  respond 
to  the  final  demand  letter  or  the 
following  telephone  contact  made  in 
accordance  with  §  674.43(f).  the        I 
institution  shall —  I 

(1)  Report  the  defaulted  account  to  a 
credit  bureau,  unless  specifically 
prohibited  by  State  law;  and 

(2)(i)  Use  its  own  personnel  to  collect 
the  amount  due:  or 

(ii]  Engage  a  collection  firm  to  collect 
the  account. 

(b)(1)  An  institution  shall  select  one  or 
more  credit  bureaus  for  its  information 
referrals  with  due  regard  for  the 
coverage  provided  by  the  bureau  or 
bureaus.  An  institution  may  select  a 
bureau  which  serves — 

(i)  The  areas  from  which  the  major 
portion  of  its  students  was  drawn;  or 

(ii)  The  areas  in  which  all  or  a  major 
portion  of  its  alumni/ae  now  reside. 

(2)  An  institution  shall  report, 
according  to  the  reporting  procedures  of 
the  bureau,  any  changes  in  account 
status  to  the  bureau  to  which  it  reported 
the  defaulted  account,  and  shall  respond 
promptly  and  accurately  to  any  inquiry 
from  any  bureau  regarding  the 
information  reported  on  the  loan 
account. 

(c)(1)  If  the  institution,  or  the  firm  it 
engages,  pursues  collection  activity  for 
up  to  12  months  and  does  not  succeed  in 
converting  the  account  to  regular 
repayment  status,  or  the  borrower  does 
not  qualify  for  deferment,  postponement, 
or  cancellation  on  the  loan,  the 
institution  shall  either — 

(i)  Litigate;  or 

(ii)  Make  a  second  effort  to  collect  the 
account  as  follows: 

(A)  If  the  institution  first  attempted  to 
collect  the  account  using  its  own    I 
personnel,  it  shall,  unless  specifically 
prohibited  by  State  law.  refer  the 
account  to  a  collection  firm. 

(B)  If  the  institution  first  attempted  to 
collect  the  account  by  using  a  collection 
firm,  it  shall  either  attempt  to  collect  the 
account  using  institutional  personnel,  or 
place  the  account  with  a  different 
collection  firm. 

(2)  If  the  collection  firm  retained  by 
the  institution  does  not  succeed  in 
placing  an  account  into  a  repayment 
status  described  in  paragraph  (c)(1)  of 
this  section  after  12  months  of  collection 
activity,  the  institution  shall  require  the 


collection  firm  to  return  the  account  to 
the  institution. 

(d)  If  the  institution  is  unable  to  place 
the  loan  in  a  repayment  status  described 
in  paragraph  (c)(1)  of  this  section  after 
following  the  procedures  in  paragraphs 
(a),  (b).  and  (c)  of  this  section,  the 
institution  shall  continue  to  make 
annual  attempts  to  collect  from  the 
borrower  until  recovery  in  litigation  to- 
collect  the  account  would  be  barred 
under  the  applicable  statute  of 
limitations. 

(e)(1)  Subject  to  §  674.47(d).  the 
institution  shall  assess  against  the 
borrower  all  reasonable  costs  incurred 
by  the  institution  with  regard  to  a  loan 
obligation. 

(2)  The  institution  shall  determine  the 
amount  of  collection  costs  that  shall  be 
charged  to  the  borrower  for  actions 
required  under  this  section,  and 

§§  674.44,  674.46.  674.  48.  and  674.49. 
based  on  either — 

(i)  Actual  costs  incurred  for  these 
actions  with  regard  to  the  individual 
borrower's  loan;  or 

(ii)  Average  costs  incurred  for  similar 
actions  taken  to  collect  loans  in  similar 
stages  of  delinquency. 

(3)  The  Fund  must  be  reimbursed  for 
collection  costs  initially  charged  to  the 
Fund  and  subsequently  paid  by  the 
borrower. 

(f)(1)  An  institution  shall  ensure  that 
any  funds  collected  from  the  borrower 
are — 

(i)  Deposited  in  interest-bearing  bank 
accounts  that  are — 

(A)  Insured  by  an  agency  of  the 
Federal  Government;  or 

(B)  Secured  by  collateral  of 
reasonably  equivalent  value;  or 

(ii)  Invested  in  low-risk  income- 
producing  securities,  such  as  obligations 
issued  or  guaranteed  by  the  United 
States. 

(2)  An  institution  shall  exercise  the 
level  of  care  required  of  a  fiduciary  with 
regard  to  these  deposits  and 
investments. 
(Authority:  20  U.S.C.  424, 1087cc,  1091a) 

§  674.46    Litigation  procedures. 

(a)(1)  If  the  collection  efforts 
described  in  §  674.45  do  not  result  in  the 
repayment  of  a  loan,  the  institution  shall 
determine  at  least  annually,  until 
litigation  to  collect  the  account  is  barred 
under  the  applicable  statute  of 
limitations,  whether — 

(i)  The  total  amount  owing  on  the 
borrower's  account,  including 
outstanding  principal,  accrued  interest, 
collection  costs  and  late  charges  on  all 
of  the  borrower's  Perkins.  National 
Direct  and  National  Defense  Student 
Loans  held  by  that  institution,  is  more 
than  $200; 


(ii)  The  borrower  can  be  located  and 
served  with  process: 

(iii)(A)  The  borrower  has  sufficient 
assets  attachable  under  State  law  to 
satisfy  a  major  portion  of  the  oustanding 
debt;  or 

(B)  The  borrower  has  income  from 
wages  or  salary  which  may  be  garnished 
under  applicable  State  law  sufficient  to 
satisfy  a  major  portion  of  the  debt  over 
a  reasonable  period  of  time; 

(iv)  The  borrower  does  not  have  a 
defense  that  will  bar  judgment  for  the 
institution;  and 

(v)  The  expected  cost  of  litigation, 
including  attorney's  fees,  does  not 
exceed  the  amount  which  can  be 
recovered  from  the  borrower. 

(2)  The  institution  shall  sue  the 
borrower  if  it  determines  that  the 
conditions  in  paragraph  (a)(1)  of  this 
section  are  met. 

(3)  The  institution  may  sue  a  borrower 
in  default,  even  if  the  conditions  in 
paragraph  (a)(1)  of  this  section  are  not 
met. 

(b)  The  institution  shall  assess  against 
and  attempt  to  recover  from  the 
borrower — 

(1)  All  litigation  costs,  including 
attorney's  fees,  court  costs  and  other 
related  costs,  to  the  extent  permitted 
under  applicable  law;  and 

(2)  All  prior  collection  costs  incurred 
and  not  yet  paid  by  the  borrower. 

(c)(1)  An  institution  shall  ensure  that 
any  funds  collected  as  a  result  of 
litigation  procedures  are — 

(i)  Deposited  in  interest-bearing  bank 
accounts  that  are — 

(A)  Insured  by  an  agency  of  the 
Federal  Government;  or 

(B)  Secured  by  collateral  of 
reasonably  equivalent  value;  or 

(ii)  Invested  in  low-risk  income- 
producing  securities,  such  as  obligations 
issued  or  guaranteed  by  the  United 
States. 

(2)  An  institution  shall  exercise  the 
level  of  care  required  of  a  fiduciary  with 
regard  to  these  deposits  and 
investments. 

(d)  If  the  institution  is  unable  to 
collect  the  full  amount  owing  on  the  loan 
after  following  the  procedures  set  forth 
in  §1  674.41  through  674.46.  the 
institution  may — 

(1)  Submit  the  account  to  the 
Secretary  for  assignment  in  accordance 
with  the  procedures  in  §  674.50;  or 

(2)  With  the  Secretary's  approval, 
refer  the  account  to  the  Department  for 
collection. 

(Authority:  20  U.S.C.  424. 1087cc) 

§  674.47    Costs  Chargeable  to  the  Fund. 

(a)  General:  Billing  costs.  (1)  Except 
as  provided  in  paragraph  (c)  of  this 


section,  the  institution  shall  assess 
against  the  borrower,  in  accordance 
with  §  674.43(b)(2)  the  cost  of  actions 
taken  with  regard  to  past-due  payments 
on  the  loan. 

(2)  If  the  amount  recovered  from  the 
borrower  does  not  suffice  to  pay  the 
amount  of  the  past-due  payments  and 
the  late  charges,  the  institution  may 
charge  the  Fund  only  that  portion  of  the 
late  charges  which  represents  the  cost  of 
telephone  calls  to  the  borrower  pursuant 
to  §  674.43. 

(b)  General:  Collection  costs.  (1) 
Except  as  provided  in  paragraph  (d)  of 
this  section,  the  institution  shall  assess 
against  the  borrower,  in  accordance 
with  §§  674.45(e)  and  674.46(b),  the  costs 
of  actions  taken  on  the  loan  obligation 
pursuant  to  §§  674.44,  674.45,  674.46. 
674.48  and  674.49. 

(2)  If  the  amount  recovered  from  the 
borrower  does  not  suffice  to  pay  the 
amount  on  the  past-due  payments  late 
charges,  and  these  collection  costs,  the 
institution  may  charge  and  Fund  the 
unpaid  collection  costs  in  accordance 
with  paragraph  (e)  of  this  section. 

(c)  Waiver:  Late  charges.  The 
institution  may  waive  late  charges 
assessed  against  a  borrower  who  repays 
the  full  amount  of  the  past-due 
payments  on  a  loan. 

(d)  Waiver:  Collection  costs.  Before 
filing  suit  on  a  loan,  the  institution  may 
waive  that  percentage  of  the  collection 
costs  applicable  to  the  amount  then  past 
due  on  the  loan  equal  to  the  percentage 
of  that  past-due  balance  that  the 
borrower  pays  within  30  days  of  the 
date  on  which  the  borrower  and  the 
institution  enter  into  a  written 
repayment  agreement  on  the  loan. 

(e)  Limitations  on  costs  charged  to  the 
Fund.  The  institution  may  charge  to  the 
Fund  the  following  costs  not  paid  by  the 
borrower,  including  amounts  waived 
under  paragraph  (d)  of  this  section: 

(1)  A  reasonable  amount  for  the  cost 
of  a  successful  address  search  required 
in  §  674.44(b). 

(2)  Costs  related  to  the  use  of  credit 
bureaus  as  provided  in  §  674.45(b)(1). 

(3)  For  first  collection  efforts  pursuant 
to  §  674.45(a)(2),  an  amount  that  does 
not  exceed  33  Vs  percent  of  the  amount 
of  principal,  interest  and  late  charges 
collected. 

(4)  For  second  collection  efforts 
pursuant  to  S  674.45(c)(l)(ii),  an  amount 
that  does  not  exceed  50  percent  of  the 
amount  of  principal,  interest  and  late 
charges  collected. 

(5)  For  litigation  costs,  including 
attorney's  fees,  court  costs  and  other 
related  costs,  an  amount  which  does  not 
exceed — 

(i)  Actual  costs  incurred  in  taking 
specific  actions  in  bankruptcy 


proceedings  required  or  authorized 
under  §  674.49; 

(ii)  That  portion  of  costs  of  other 
actions  in  bankruptcy  proceedings 
which,  together  with  costs  authorized 
and  incurred  under  paragraph  (e)(5)(i)  of 
this  section,  do  not  exceed  one-third  of 
the  total  amount  of  the  judgment 
obtained  on  the  loan;  and 

(iii)  In  all  other  cases,  50  percent  of 
the  amount  of  the  judgment  obtained 
against  the  borrower. 

(6)  If  a  collection  firm  performs  or 
contracts  for  the  performance  of  both 
collection  and  litigation  activities  on  a 
defaulted  loan,  an  amount  for  both  of 
the  functions  that  does  not  exceed  33  V^ 
percent  of  the  amount  of  principal, 
interest  and  late  charges  collected  by  a 
first  collection  effort  as  required  in 
§  674.45(a),  or  50  percent  for  a  second 
collection  effort  as  required  in 
§  674.45(c)(1). 

(f)  Records.  For  audit  purposes,  an 
institution  shall  support  the  amount  of 
collection  costs  charged  to  the  Fund 
with  appropriate  documentation, 
including  telephone  bills  and  receipts 
from  collection  firms.  The 
documentation  must  be  maintained  in 
the  institution's  files  as  provided  in 

§  674.19. 

(g)  Write-offs.  (1)  An  institution  may 
write  off  an  account  if— 

{i)(A)  It  carries  out  the  procedures  in 
55  674.43,  674.44  and  674.45;  and 

(B)  The  total  amount  owing  on  a 
borrower's  loan  account  held  by  that 
institution,  including  outstanding 
principal,  accrued  interest,  late  charges 
and  collection  costs  on  all  of  the 
borrower's  Perkins,  Direct  and  Defense 
Student  Loans  is  $200.00  or  less:  or 

(ii)(A)  The  loan  is  discharged  in 
bankruptcy;  and 

(B)  The  institution  has  exhausted  the 
procedures  in  this  subpart  with  regard  to 
any  endorser. 

(2)  An  institution  which  writes  off  an 
account  under  this  paragraph  may  no 
longer  include  the  amoimt  of  the  account 
as  an  asset  of  the  Fund. 

(3)  If  an  institution  receives  a  payment 
from  a  borrower  after  the  loan  has  been 
written  off,  it  shall  deposit  that  payment 
into  the  Fund. 

(Authority:  20  U.S.C.  424, 1087cc) 

§  674.40    Use  of  contractors  to  perform 
billing  and  collection  or  other  program 
actlvltlea. 

(a)  The  institution  is  responsible  for 
ensuring  compliance  with  the  billing  and 
collection  procedures  set  forth  in  this 
subpart.  The  institution  may  use 
employees  to  perform  these  duties  or 
may  contract  with  other  parties  to 
perform  them. 


(b)  An  institution  that  contracts  for 
performance  of  any  duties  under  this 
subpart  remains  responsible  for 
compliance  with  the  requirements  of  this 
subpart  in  performing  these  duties, 
including  decisions  regarding 
cancellation,  postponement,  or 
deferment  of  repayment,  extension  of 
the  repayment  period,  other  billing  and 
collection  matters,  and  the  safeguarding 
of  all  funds  collected  by  its  employees 
and  contractors. 

(c)  If  an  institution  uses  a  billing 
service  to  carry  out  billing  procedures 
under  5  674.43,  the  institution  shall 
ensure  that  the  service — 

(1)  Provides  at  least  quarterly,  a 
statement  to  the  institution  which 
shows — 

(i)  Its  activities  with  regard  to  each 
borrower; 

(ii)  Any  changes  in  the  borrower's 
name,  address,  telephone  number,  and, 
if  known,  any  changes  to  the  borrower's 
Social  Security  number  and 

(iii)  Amounts  collected  from  the 
borrower 

(2)  Provides  at  least  quarterly,  a 
statement  to  the  institution  with  a  listing 
of  its  charges  for  skip-tracing  activities 
and  telephone  calls: 

(3)  Does  not  deduct  its  fees  from  the 
amoimt  is  receives  from  borrowers: 

(4)(i)  Instructs  the  borrower  to  remit 
payment  directly  to  the  institution; 

(ii)  Instructs  the  borrower  to  remit 
payment  to  a  lock-box  maintained  for 
the  institution;  or 

(iii)  Deposits  those  funds  received 
directly  ^m  the  borrower  immediately 
upon  receipt  in  an  institutional  trust 
account:  and 

(5)  Maintains  a  fidelity  bond  or 
comparable  insurance  in  accordance 
with  the  requirements  in  paragraph  (f)  of 
this  section. 

(d)  If  the  institution  uses  a  collection 
firm,  the  institution  shall  ensure  that  the 
firm — (l)(i)  Instructs  the  borrower  to 
remit  payment  directly  to  the  institution; 

(ii)  Instructs  the  borrower  to  remit 
payment  to  a  lockbox  maintained  for  the 
institution;  or 

(iii)  Deposits  those  funds  received    . 
directly  from  the  borrower  promptly  in 
an  institutional  trust  account,  after 
deducting  its  fees,  if  authorized  to  do  so 
by  the  institution;  and 

(2)  Provides  at  least  quarterly,  a 
statement  to  the  institution  which 
shows — 

(i)  Its  activities  with  regard  to  each 
borrower; 

(ii)  Any  changes  in  the  borrower's 
name,  address,  telephone  number  and,  if 
known,  any  changes  to  the  borrower's 
Social  Security  number, 
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(iii)  Amounts  collected  from  the 
borrower  and 

(3)  Maintains  a  fidelity  bond  or 
comparable  insurance  in  accordanck 
with  the  requirements  in  paragraph  (f)  of 
this  section. 

(e)  If  an  institution  uses  a  billing 
service  to  carry  out  §  674.43  (billing 
procedures),  it  may  not  use  a  collection 
firm  that — 

(1)  Owns  or  controls  the  billing 
service; 

(2]  Is  owned  or  controlled  by  the 
billing  service:  or 

(3]  Is  owned  or  controlled  by  the  same 
corporation,  partnership,  association,  or 
individual  that  owns  or  controls  the 
billing  service. 

(f)(1)  An  institution  that  employs  a 
third  party  to  perform  billing  or 
collection  services  required  under  this 
subpart  shall  ensure  that  the  party  has 
and  maintains  in  effect  a  fidelity  bond 
or  comparable  insurance  in  accordance 
with  the  requirements  of  this  paragraph. 

(2)  If  the  institution  does  not  authorize 
the  third  party  to  deduct  its  fees  from 
payments  from  borrowers,  the 
institution  shall  ensure  that  the  party  is 
bonded  or  insured  in  an  amount  not  less 
than  the  amount  of  funds  that  the 
institution  reasonably  expects  to  be 
repaid  over  a  two-month  period  on 
accounts  it  refers  to  the  party. 

(3)  In  the  institution  authorizes  the 
third  party  performing  collection 
services  to  deduct  its  fees  from 
payments  from  borrowers,  the 
institution  shall  ensure  that — 

(i)  If  the  amount  of  funds  that  the' 
institution  reasonably  expects  to  be  paid 
over  a  two-month  period  on  accounts  it 
refers  to  the  party  is  less  than  $100,000. 
the  party  is  bonded  or  insured  in  aii| 
amount  equal  to  the  lesser  of — 

(A)  Ten  times  the  amount  of  funds 
that  the  institution  reasonably  expects 
to  be  repaid  over  a  two-month  period  on 
accounts  it  refers  to  the  party;  or 

(B)  The  total  amount  of  funds  that  the 
party  demonstrates  will  be  repaid  over  a 
two-month  period  on  all  accounts  of  any 
kind  on  which  it  performs  billing  and 
collection  services;  and 

(ii)  If  the  amount  of  funds  that  the 
institution  reasonably  expects  to  be 
repaid  over  a  two-month  period  on 
accounts  it  refers  to  the  party  is  more 
than  $100,000.  the  institution  shall 
ensure  that  the  party  has  and  maintains 
in  effect  a  fidelity  bond  or  comparable 
insurance — 

(A)  Naming  the  institution  as 
beneRciary;  and 

(B)  In  an  amount  not  less  than  the 
amount  of  funds  reasonably  expected  to 
be  repaid  on  accounts  referred  by  the 
institution  to  the  party  during  a  two- 
month  period. 


(4)  The  institution  shall  review 
annually  the  amount  of  repayments 
expected  to  be  made  on  accounts  it 
refers  to  a  third  party  for  billing  or 
collection  services,  and  shall  ensure  that 
the  amount  of  the  fidelity  bond  or 
insurance  coverage  maintained 
continues  to  meet  the  requirements  of 
this  paragraph. 

(Authority:  20  U.S.C.  424.  1087cc) 

§  674.49    Bankruptcy  of  borrower. 

(a)  General.  If  an  institution  receives 
notice  that  a  borrower  has  Hied  a 
petition  for  relief  in  bankruptcy,  usually 
by  receiving  a  notice  of  meeting  of 
creditors,  the  institution  and  its  agents 
shall  immediately  suspend  any 
collection  efforts  outside  the  bankruptcy 
proceeding — 

(1)  Against  the  borrower  and 

(2)  If  the  borrower  has  filed  for  relief 
under  Chapter  12  or  13  of  the 
Bankruptcy  Code,  against  any  endorser. 

(b)  Proof  of  claim.  The  institution 
shall  file  a  proof  of  claim  in  the 
bankruptcy  proceeding,  unless,  in  the 
case  of  a  proceeding  under  Chapter  7  of 
the  Bankruptcy  Code,  the  notice  of 
meeting  of  creditors  states  that  the 
borrower  has  no  assets. 

(c)  Borrower's  request  for 
determination  of  dischargeability.  (1) 
the  institution  shall  follow  the 
procedures  in  this  paragraph  if  it  is 
properly  served  with  a  complaint  in  a 
proceeding  under  Chapter  7. 11,  or  12  of 
the  Bankruptcy  Code,  or  under  11  U.S.C 
1328(b),  for  a  determination  of 
dischargeability  under  11  U.S.C. 
523(a)(8)(B)  on  the  ground  that 
repayment  of  the  loan  would  impose  an 
undue  hardship  on  the  borrower  and  his 
or  her  dependents. 

(2)  If  more  than  Hve  years  of  the 
repayment  period  on  the  loan,  excluding 
periods  of  deferment  granted  to  the 
borrower,  has  passed  before  the 
borrower  filed  the  petition  for  relief  in 
bankruptcy,  the  institution  may  not 
oppose  a  determination  of 
dischargeability  requested  under  11 
U.S.C.  523(a)(8)(B)  on  the  ground  of 
undue  hardship. 

(3)  If  less  than  five  years  of  the 
repayment  period  on  the  loan,  excluding 
periods  of  deferment  granted  to  the 
borrower,  has  passed  before  the 
borrower  filed  the  petition  for  relief,  the 
institution  shall  determine,  on  the  basis 
of  reasonably  available  information, 
whether  repayment  of  the  loan  under 
either  the  current  repayment  schedule  or 
any  adjusted  schedule  authorized  under 
Subpart  B  or  D  of  this  part  would  impose 
an  undue  hardship  on  the  borrower  and 
his  or  her  dependents. 

(4)  If  the  institution  concludes  that 
repayment  would  not  impose  an  undue 


hardship,  the  institution  shall  determine 
whether  the  costs  reasonably  expected 
to  be  incurred  to  oppose  discharge  will 
exceed  one-third  of  the  total  amount 
owed  on  the  loan,  including  principal, 
interest,  late  charges  and  collection 
costs. 

(5)  If  the  expected  costs  of  opposing 
discharge  of  such  a  loan  do  not  exceed 
one-third  of  the  total  amount  owed  on 
the  loan,  the  institution  shall — 

(i)  Oppose  the  borrower's  request  for 
a  determination  of  dischargeability;  and 

(ii)  If  the  borrower  is  in  default  on  the 
loan,  seek  a  judgment  for  the  amount 
owed  on  the  loan. 

(6)  In  opposing  a  request  for  a 
determination  of  dischargeability,  the 
institution  may  compromise  a  portion  of 
the  amount  owed  on  the  loan  if  it 
reasonably  determines  that  the 
compromise  is  necessary  in  order  to 
obtain  a  judgment  on  the  loan. 

(d)  Request  for  determination  ofnon- 
dischargeability.  The  institution  may 
file  a  complaint  for  a  determination  that 
a  loan  obligation  is  not  dischargeable 
and  for  judgment  on  the  loan  if  the 
institution  would  have  been  required 
under  paragraph  (c)  of  this  section  to 
oppose  a  request  for  a  determination  of 
dischargeability  with  regard  to  that 
loan. 

(e)  Chapter  13  repayment  plan.  (1)  The 
institution  shall  follow  the  procedures  in 
this  paragraph  in  response  to  a 
repayment  plan  proposed  by  a  borrower 
who  has  filed  for  relief  under  Chapter  13 
of  the  Bankruptcy  Code. 

(2)  The  institution  is  not  required  to 
respond  to  a  proposed  repayment  plan, 
if— 

(i)  The  borrower  proposes  under  the 
repayment  plan  to  repay  all  principal, 
interest  late  charges  and  collection 
costs  on  the  loan;  or 

(ii)  The  repayment  plan  makes  no 
provision  with  regard  either  to  the  loan 
obligation  or  to  general  unsecured 
claims. 

(3)(i)  If  the  borrower  proposes  under 
the  repayment  plan  to  repay  less  than 
the  total  amount  owed  on  the  loan,  the 
institution  shall  determine  from  its  own 
records  and  court  documents — 

(A)  The  amount  of  the  loan  obligation 
dischargeable  under  the  plan  by 
deducting  the  total  payments  on  the  loan 
proposed  under  the  plan  from  the  total 
amount  owed; 

(B)  Whether  the  plan  or  the 
classification  of  the  loan  obligation 
under  the  proposed  plan  meets  the 
requirements  of  section  1325  of  the 
Code;  and 

(C)  Whether  grounds  exist  under  11 
U.S.C.  1307  to  move  for  conversion  or 
dismissal  of  the  Chapter  13  case. 
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(ii)  If  the  institution  reasonably 
expects  that  costs  of  the  appropriate 
actions  will  not  exceed  one-third  of  the 
dischargeable  loan  debt,  the  institution 
shall— 

(A)  Object  to  confirmation  of  a 
proposed  plan  that  does  not  meet  the 
requirements  of  11  U.S.C.  1325;  and 

(B)  Move  to  dismiss  or  convert  a  case 
where  grounds  can  be  established  under 
11  U.S.C.  1307. 

(4)(i)  The  institution  shall  monitor  the 
borrower's  compliance  with  the 
requirements  of  the  plan  confirmed  by 
the  court.  If  the  institution  determines 
that  the  debtor  has  not  made  the 
payments  required  under  the  plan,  or 
has  filed  a  request  for  a  "hardship 
discharge"  under  11  U.S.C.  1328(b),  and 
the  institution  holds  a  loan  that  entered 
repayment  status  more  than  five  years, 
excluding  periods  of  deferment,  before 
the  borrower  filed  the  petition  for  rehef 
in  bankruptcy,  the  institution  shall 
determine  from  its  own  records  and 
information  derived  from  documents 
filed  with  the  court — 

(A)  Whether  grounds  exist  under  11 
U.S.C.  1307  to  convert  or  dismiss  the 
case;  and 

(B)  Whether  the  borrower  has 
demonstrated  entitiement  to  the 
"hardship  discharge"  by  meeting  the 
requirements  of  11  U.S.C.  1328(b). 

(ii)  If  the  institution  reasonably 
expects  that  costs  of  the  appropriate 
actions,  when  added  to  the  costs 
already  incurred  in  taking  actions 
authorized  under  this  section,  will  not 
exceed  one-third  of  the  dischargeable 
loan  debt,  the  institution  shall — 

(A)  Move  to  dismiss  or  convert  a  case 
where  grounds  can  be  established  under 
11  U.S.C.  1307;  or 

(B)  Oppose  the  requested  discharge 
where  the  debtor  has  not  demonstrated 
that  the  requirements  of  11  U.S.C. 
1328(b)  are  met. 

(f)  Resumption  of  collection  from  the 
borrower.  The  institution  shall  resume 
bill  and  collection  action  prescribed  in 
this  subpart  after — 

(1)  The  borrower's  petition  for  relief  in 
bankruptcy  has  been  dismissed; 

(2)  The  borrower  has  received  a 
discharge  under  11  U.S.C.  727. 11  U.S.C. 
1141. 11  U.S.C.  1228.  or  11  U.S.C.  1328(b). 
unless — 

(i)  The  court  has  found  that  repayment 
of  the  loan  would  impose  an  undue 
hardship  on  the  borrower  and  the 
dependents  of  the  borrower;  or 

(ii)  (A)  The  loan  entered  the 
repayment  period  more  than  five  years, 
excluding  periods  of  deferment,  before 
the  filing  of  the  petition,  and 

(B)  The  loan  is  not  excepted  from 
discharge  under  other  applicable 
provisions  of  the  Code;  or 


(3)  The  borrower  has  received  a 
discharge  under  11  U.S.C.  1328(a)  after 
completion  of  a  repayment  plan  which 
made  no  provisions  with  regard  to 
either — 

(i)  The  loan  obligation;  or 

(ii)  Unsecured  claims  in  general. 

(g)  Resumption  of  collection  from  the 
endorser.  The  institution  shall  resume 
billing  and  collection  action  against  an 
endorser  of  a  borrower  who  has  filed  for 
relief  under  Chapter  12  or  13  of  the  Code 
after  the  borrower's  case  has  been 
completed  or  dismissed,  or  the  stay 
applicable  to  such  action  has  been 
lified. 

(h)  Termination  of  collection  and 
write-off.  (1)  An  institution  shall 
terminate  all  collection  action  and  write 
off  a  loan  on  which  there  is  no  endorser 
if  it  receives — 

(i)  A  general  order  of  discharge  on  a 
borrower  owing  a  student  loan 
obligation  which  entered  the  repayment 
period  more  than  5  years,  exclusive  of 
periods  of  deferment,  from  the  date  on 
which  a  petition  for  relief  under  Chapter 
7, 11  or  12  of  the  Bankruptcy  Code  was 
filed; 

(ii)  A  discharge  order,  other  than  an 
order  under  11  U.S.C.  1238(b),  in  a  case 
brought  under  Chapter  13  of  the  Code;  or 

(iii)  A  judgment  that  repayment  of  the 
debt  would  constitute  an  undue 
hardship,  and  that  the  debt  is  therefore 
dischargeable. 

(2)  If  an  institution  receives  a 
repayment  from  a  borrower  after  a  loan 
has  been  discharged,  it  shall  deposit 
that  payment  in  its  Fund. 

(3)  An  institution  may  write  off  a  loan 
on  which  there  is  an  endorser  only  after 
it  has  exhausted  the  procedures  in  this 
subpart  with  regard  to  the  endorser. 
(Authority:  20  U.S.C.  424, 1087cc) 

§  674.50    Assignment  of  defaulted  loans  to 
the  United  States. 

(a)  An  institution  may  submit  a 
defaulted  loan  note  to  the  Secretary  for 
assignment  to  the  United  States  if— 

(1)  The  institution  has  been  unable  to 
collect  on  the  loan  despite  complying 
with  the  diligence  procedures,  including 
at  least  a  first  level  collection  effort  as 
described  in  $  674.45(a)  and  litigation,  if 
required  under  S  674.46(a),  to  the  extent 
these  actions  were  required  by 
regulations  in  effect  on  the  date  the  loan 
entered  default; 

(2)  The  total  amount  of  the  borrower's 
account  to  be  assigned,  including 
outstanding  principal,  accrued  interest, 
collection  costs  and  late  charges,  is 
greater  than  $200.00;  and 

(3)  The  loan  has  been  accelerated. 

(b)  An  institution  may  submit  a 
defaulted  note  for  assignment  only 


during  the  submission  period 
established  by  the  Secretary. 

(c)  An  institution  shall  submit  to  the 
Secretary  the  following  documents  for 
any  loan  it  proposes  to  assign; 

(1)  An  assignment  form  provided  by 
the  Secretary  and  executed  by  the 
institution,  which  must  include  a 
certification  by  the  institution  that  it  has 
complied  with  the  requirements  of  this 
subpart,  including  at  least  a  first  level 
collection  effort  as  described  in 

§  674.45(a)  in  attempting  collection  on 
the  loan. 

(2)  The  original  promissory  note  or  a 
certified  copy  of  the  original  note. 

(3)  A  copy  of  the  repayment  schedule. 

(4)  A  certified  copy  of  any  judgment 
order  entered  on  the  loan. 

(5)  A  complete  statement  of  the 
payment  history. 

(6)  Copies  of  all  approved  requests  for 
deferred  and  cancellation. 

(7)  A  copy  of  the  notice  to  the 
borrower  of  the  effective  date  of 
acceleration  and  the  total  amount  due 
on  the  loan. 

(8)  Documentation  that  the  institution 
has  withdrawn  the  loan  from  any  firm 
that  it  employed  for  address  search, 
biling,  collection  or  litigtion  services, 
and  has  notified  that  firm  to  cease 
collection  activity  on  the  loans. 

(9)  Copies  of  all  pleadings  filed  or 
received  by  the  institution  on  behalf  of  a 
borrower  who  has  filed  a  petition  in 
bankruptcy  and  whose  loan  obligation  is 
determined  to  be  nondischargeable. 

(10)  If  the  institution  has  a  default  rate 
as  calculated  under  S  674.2  greater  than 
7.5  percent  as  of  June  30  of  the  second 
year  preceding  the  submission  period, 
documentation  that  the  institution  has 
complied  with  all  of  the  due  diligence 
requirements  described  in  paragraph 
(a)(1)  of  this  section. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  and  subject  to 
paragraph  (g)  of  this  section,  the 
Secretary  accepts  an  assignment  of  a 
note  described  in  paragraph  (a)  of  this 
section  and  submitted  in  accordance 
with  paragraph  (c)  of  this  section. 

(e)  The  Secretary  does  not  accept 
assignment  of  a  loan  if — 

(1)  The  institution  has  not  provided 
the  Social  Security  number  of  the 
borrower; 

(2)  The  borrower  has  received  a 
discharge  in  bankruptcy,  unless — 

(i)  The  bankruptcy  court  has 
determined  that  the  loan  obligation  is 
nondischargeable  and  has  entered 
judgment  against  the  borrower;  or 

(ii)  A  court  of  competent  jurisdiction 
has  entered  judgment  against  the 
borrower  on  the  loan  after  the  entry  of 
the  discharge  order 
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(3)  The  institution  has  initiated        ! 
litigation  against  the  borrower,  unless 
the  judgment  has  been  entered  against 
the  borrower  and  assigned  to  the  United 
States;  or 

(4)  The  borrower  has  been  granted 
cancellation  due  to  death  or  has  filed  for 
or  been  granted  cancellation  due  to 
permanent  and  total  disability. 

(f)(ll  The  Secretary  provides  an 
institution  written  notice  of  the 
acceptance  of  the  assignment  of  the 
note.  By  accepting  assignment,  the 
Secretary  acquires  all  rights,  title,  and 
interest  of  the  institution  in  that  loan. 

(2)  The  institution  shall  endorse  and 
forward  to  the  Secretary  any  payment 
received  from  the  borrower  after  the 
date  on  which  the  Secretary  accepted 
the  assignment,  as  noted  in  the  written 
notice  of  acceptance. 

(g)(1)  The  Secretary  may  determine 
that  a  loan  assigned  to  the  United  States 
is  unenforceable  in  whole  or  in  part 
because  of  the  acts  or  omissions  of  the 
institution  or  its  agent.  The  Secretary 
may  make  this  determination  with  or 
without  a  judicial  determination 
regarding  the  enforceability  of  the  loan. 

(2)  The  institution  shall  reimburse  the 
Fund  for  that  portion  of  the  outstanding 
balance  on  a  loan  assigned  to  the  United 
States  which  the  Secretary  determines 
to  be  unenforceable  because  of  an  act  or 
omission  of  that  institution  or  its  agent. 

(3)  Upon  reimbursement  to  the  Fund 
by  the  institution,  the  Secretary  shall 
transfer  all  rights,  title  and  interest  of 
the  United  States  in  the  loan  to  the 
institution  for  its  own  account. 

(h)  An  institution  shall  consider  a 
borrower  whose  loan  has  been  assigned 
to  the  United  States  for  collection  to  be 
in  default  on  that  loan  for  the  purpose  of 
eligibility  for  title  IV  flnancial 
assistance,  until  the  borrower  provides 
the  institution  confirmation  from  the 
Secretary  that  he  or  she  has  made 
satisfactory  arrangements  to  repay  the 
loan. 

(Authority:  20  U.S.C.  424. 1087cc) 

Appendix — Public  Comments  and 
Departmental  Responses 

(Note — ^This  appendix  will  not  be  codified  in 
the  Code  of  Federal  Regulations) 

Section  674.41    Due  diligence — general 
requirements. 

Comment:  Several  commenters 
disagreed  with  the  proposal  that 
institutions  be  required  to  use  the  same 
collection  procedures  to  collect  Perkins 
LiOans  that  they  use  to  collect  other 
institutional  debts.  Several  commenters 
indicated  that  the  procedures  used  in 
collecting  institutional  debts  should  not 
be  used  in  collecting  Perkins  Loans 
because  the  students  may  no  longer  be 


in  school  and  because  of  the  specialized 
provisions  in  the  Perkins  Loan  Program 
such  as  deferment,  postponement,  and 
cancellation.  Several  commenters 
suggested  that  the  determination  as  to   - 
which  procedures  to  use  should  be  left  ■ 
to  the  institution. 

One  commenter  suggested  that  the 
regulations  require  the  withholding  of 
transcripts,  grades,  and  further  services 
regardless  of  institutional  practices. 

Response:  A  change  has  been  made. 
The  Secretary  agrees  with  the 
commenters  that  using  the  same 
procedures  to  collect  Perkins  Loan  debts 
as  are  used  to  collect  other  institutional 
debts  may  not  be  effective  because  of 
the  dissimilarities  between  the  two 
debts.  Therefore,  the  proposal 
previously  made  in  §  674.41(a)(3)  that 
the  institution  use  those  collection 
procedures  to  collect  Perkins  L,oans  that 
it  uses  to  collect  other  debts  has  been 
deleted.  There  is  no  statutory  mandate 
that  institutions  withhold  academic 
transcripts  and  other  services;  however, 
an  institution  may  adopt  that  practice  as 
its  institutional  policy. 

Comment:  Several  commenters  stated 
that  the  regulations  should  not  mandate 
that  all  information  be  shared  routinely 
among  offices  of  the  institution.  The 
commenters  suggested  that  institutional 
offices  should  be  required  to  share 
information  only  as  necessary  to 
support  billing  and  collection  fimctions. 
and  that  the  word  "routinely"  should  be 
eliminated. 

Response:  A  change  has  been  made. 
The  Secretary  agrees  with  the 
commenters  and  in  order  to  reduce 
regulatory  burden,  has  reworded 
§  674.41(c)  to  require  institutional  offices 
to  share  information  as  necessary  to 
support  billing  and  collection  functions. 

Comment:  Several  commenters 
believed  that  the  proposed  rule  required 
the  institution  to  share  routinely  current 
addresses  obtained  from  the  Internal 
Revenue  Service  (IRS)  skip-tracing 
service.  They  stated  that  these 
addresses  should  not  be  "routinely 
shared"  unless  the  lending  institution 
receives  independent  verification  of  the 
address.  Several  commenters,  based  on 
the  same  reading  of  the  rules,  expressed 
concern  that  institutions  that  followed 
the  rules  as  written  would  incur 
penalties  for  misuse  of  IRS  skip-tracing 
information. 

Response:  No  change  has  been  made. 
The  regulations  required  sharing  of 
information  "in  order  to  determine" 
certain  information  needed  by  the 
institution  for  its  billing  and  collection ' 
functions.  When  arranging  the  exchange 
of  information  among  its  offices,  the 
institution  can  readily  identify  the 


student  without  disseminating  the 
address  derived  from  IRS  reports.  The 
regulation  does  not  require  the  offices  of 
the  institution  to  share  information  for 
any  other  purpose,  and  neither 
authorizes  nor  permits  disclosure  of 
information  derived  from  the  IRS  to 
components  of  the  institution  which  are 
not  directly  responsible  for  collecting 
Perkins  Loan  accounts. 

Comment-  Many  commenters 
supported  the  proposal  in  §  674.41(b) 
which  directed  the  institution  to  attempt 
to  collect  from  the  endorser  after  a 
borrower  fails  to  respond  to  the  first 
overdue  notice.  Several  of  these 
commenters  suggested  that  collections 
from  endorsers  should  begin  90  days 
after  the  final  demand  letter.  Others  felt 
that  the  regulations  should  require 
endorsers  on  all  loans  unless  the 
borrower  is  over  21  years  of  age,  thus 
making  the  endorser  (usually  a  parent) 
more  aware  of  the  responsibility  that  the 
student  has  undertaken. 

Many  of  the  commenters  raised 
concerns  regarding  the  use  of  an 
endorser  on  loans.  Some  of  the  concerns 
were:  the  extent  to  which  the  endorser  is 
legally  responsible  for  payment;  when 
the  endorser  should  be  required  to  repay 
the  debt;  the  amount  to  be  repaid;  and 
whether  or  not  all  the  steps  in  the  due 
diligence  requirements  should  apply  to 
the  endorser. 

The  majority  of  the  commenters 
beheved  that  the  decision  on  when  an 
endorser  should  be  required  to  make 
repayments  should  not  be  mandated 
early  in  the  billing  cycle,  but  should  be 
at  the  institution's  discretion. 

Response:  A  change  has  been  made. 
Based  on  the  comments  received,  the 
Secretary  has  changed  the  regulation  to 
require  the  institution  to  bill  the 
endorser  after  the  borrower  fails  to 
respond  to  the  final  demand  letter  rather 
than  to  the  first  overdue  notice.  The 
Secretary  believes  that  contact  with  the 
endorser  prior  to  the  final  demand  letter 
is  not  cost-effective  or  appropriate 
because  the  borrower  is  the  actual 
recipient  and  beneficiary  of  the  loan  and 
should  be  held  primarily  responsible  for 
repayment  to  the  extent  possible. 
However,  by  his  or  her  endorsement,  the 
endorser  agreed  to  be  responsible  for 
the  amount  advanced  on  the  note  if  that 
amount  was  not  repaid  by  the  borrower. 
The  sample  promissory  note  contains  no 
limitation  on  the  endorser's  promise  to 
pay  the  amount  due  on  the  note,  and  the 
institution  must  therefore  attempt  at  that 
point  to  collect  from  the  endorser  the 
full  amount  then  due  from  the  borrower. 


Section  674.42    Contact  with  the 
borrower^ 

Comment:  Several  commenters  stated 
that  some  institutions  prepare  a  new 
promissory  note  with  each  advance  to  a 
student,  and  providing  students  with 
copies  of  all  notes  at  the  exit  interview 
as  required  in  §  674.42(a)(3)(ii),  would 
needlessly  duplicate  paperwork. 

Response:  No  change  has  been  made. 
Borrowers  may  frequently  have  lost 
earlier  copies  provided  to  them.  The 
Secretary  believes  that  the  burden  of 
providing  a  borrower  with  a  copy  of  his 
or  her  promissory  notes  at  the  exit 
interview  is  more  than  justified  by  the 
benefit  derived  from  reinforcing  the 
individual's  awareness  of  the  obligation 
to  repay  the  debt. 

Comment:  Several  commenters 
opposed  §  674.42(a)(2)(vi)  which  states 
that  an  institution  must  disclose,  at  the 
exit  interview,  an  explanation  of  any 
special  options  the  borrower  may  have 
for  loan  consolidation  or  other 
refinancing  of  the  loan  and  a  statement 
that  the  borrower  has  the  right  to  prepay 
all  or  part  of  the  loans  at  any  time 
without  penalty.  The  commenters  were 
opposed  to  this  disclosure  requirement 
because  they  believed  it  is  not  the 
institution's  responsibility  to  make  such 
information  know  to  a  borrower.  It  is  the 
belief  of  several  commenters  that 
institutions  have  no  control  or  direct 
involvement  in  these  procedures,  and 
therefore,  run  the  risk  of  misinforming 
students. 

Response:  No  change  has  been  made. 
The  requirement  that  the  institution 
explain  any  special  options  the 
borrower  may  have  for  loan 
consolidation  or  other  refinancing  of  the 
loan  and  the  borrower's  right  to  prepay 
all  or  part  of  the  loans  at  any  time 
without  penalty  is  mandated  by  Section 
463A  of  the  Higher  Education  Act  of 
1965,  as  amended  (HEA). 

Comment-  One  commenter  stated  that 
it  appears  that  the  Secretary  has  no 
statutory  authority  for  requiring  that 
institutions  provide,  during  the  exit 
interview,  disclosure  information 
required  under  the  Student  Loan 
Consolidation  and  Technical 
Amendments  Act  of  1983  (Pub.  L  98-79). 
The  statute  provides  only  that  this 
information  must  be  disclosed  "prior  to 
the  start  of  the  repayment  period." 

Response:  No  change  has  been  made. 
Although  the  statute  does  not 
specifically  require  disclosure  of  this 
information  to  the  borrower  during  the 
exit  interview,  it  does  require  disclosure 
prior  to  the  start  of  the  repayment 
period.  The  Secretary  concludes  that 
providing  this  information  during  the 
exit  interview  is  well  suited  to  protect 


the  Government's  interest  in  securing 
repayment  of  the  loans.  This  forum 
provides  a  suitable  opportunity  for  the 
debtor  to  raise  questions  regarding  the 
debt  and  receive  an  individualized 
response  on  that  basis,  and  plainly  falls 
within  the  Secretary's  authority  to  adopt 
requirements  necessary  to  protect  the 
Fund  against  unreasonable  risk  of  loss. 

Comment:  One  commenter  suggested 
that  the  scope  of  the  exit  interview  be 
expanded  further  to  include  information 
on  (1)  possible  assignment  of  the  notes 
to  the  Department,  (2)  an  institution's 
option  to  deny  deferment  when  forms 
are  not  filed  on  a  timely  basis,  and  (3) 
the  Department's  use  of  IRS  Federal 
refund  tax  offset. 

Response:  No  change  has  been  made. 
At  the  exit  interview,  the  institution 
must  provide  the  borrower  with  a  copy 
of  the  promissory  note.  The  model 
promissory  notes  published  as 
Appendices  to  Part  674  explain  that 
notes  may  be  assigned  to  the 
Department,  and  that  the  institution  may 
deny  a  deferment  if  it  is  not  requested  in 
a  timely  manner.  Because  the  Federal 
tax  refund  offset  program  is  still  a  pilot 
program,  the  Secretary  does  not  believe 
that  the  institution  should  be  required  to 
notify  the  borrower  of  this  collection 
tool  at  this  time. 

Comment:  Several  commenters 
suggested  deleting  §  674.42(b)(2)(iiil 
which  instructs  an  institution  to  contact 
a  borrower  with  a  nine-month  grace 
period  a  third  time  at  240  days  after  the 
commencement  of  the  grace  period, 
because  they  believed  that  a  third 
contact  during  the  grace  period  would 
not  encourage  repayments.  The 
commenters  believed  that  a  third  notice 
would  only  serve  to  confuse  a  borrower 
who  has  begun  repayment  on  a  six- 
month  grace  period  loan. 

Several  commenters  recommended 
that  the  regulations  require  the 
institution  to  mail  the  second  grace- 
period  notice  180  days,  instead  of  150 
days,  after  the  commencement  of  the 
grace  period  in  order  to  make  the 
second  notice  correspond  with  the  end 
of  the  grace  period  on  six-month  grace 
period  loans  and  to  space  the  notices  on 
nine-month  grace  period  loans  more 
evenly.  In  addition,  the  commenters 
believed  that  the  requirement  to  notify 
the  borrower  of  the  total  amount  to  be 
repaid  over  the  life  of  the  loan  in  the 
first  contact  at  90  days  should  be 
deleted  because  it  only  repeats 
information  provided  the  borrower  in 
the  exit  interview. 

Response:  No  change  has  been  made. 
The  grace  period  notifications  were 
developed  to  ensure  that  the  institution 
regularly  communicates  with  the 
borrower  before  repayment  is  due  to 


begin,  in  order  to  maintain  contact  with 
the  borrower  and  ensure  that  the 
borrower  understands  his  or  her  rights 
and  responsibilities  and  therefore  begins 
repayment  or  applies  for  appropriate 
deferment  or  cancellation  benefits  in  a 
timely  manner.  The  Secretary  does  not 
agree  that  the  borrower  should  be  sent 
the  second  grace  period  notification  at 
the  end  of  the  grace  period,  as  the 
purposes  of  the  notice  would  not  be 
served. 

The  spacing  of  the  notifications  was 
also  established  in  order  to  limit 
institutional  burden.  In  the  case  of  a 
borrower  with  a  six-month  grace  period, 
the  borrower  must  be  contacted  twice 
during  the  grace  period.  The  first  notice. 
90  days  after  the  start  of  the  grace 
period,  ser\'es  as  a  useful  reminder  to 
the  borrower  of  the  responsibilities 
associated  with  the  loan,  including  the 
duty  to  provide  the  institution  with  a 
current  address.  The  second  notice.  150 
days  into  that  period,  is  a  second 
reminder  timed  to  coincide  with  the 
billing  notice  required  30  days  before 
the  first  payment  is  due.  S  674.43(a). 

In  the  case  of  a  borrower  with  a  nine- 
month  grace  period,  the  borrower  must 
be  contacted  three  times  during  the 
grace  period:  90  days,  150  days,  and  240 
days  after  commencement  of  the  grace 
period.  As  with  six-month  grace  period 
loan,  the  last  notice  is  timed  to  coincide 
with  the  initial  30  day  billing  notice. 
Further,  the  150  day  notices  may  be 
combined  for  those  borrowers  who  have 
loans  with  both  six-month  and  nine- 
month  grace  periods.  For  those 
borrowers  with  both  a  six-month  and  a 
nine-month  grace  period  loan., 
moreover,  the  institution  should  be  able, 
in  the  second  (150  day)  and  third  (240 
day)  contact  letters,  to  explain  clearly 
the  difference  in  repayment  obligations 
on  the  two  kinds  of  loans  and  eliminate 
the  confusion  hypothesized  by  the 
commenter. 

Section  674.43    Billing  procedures. 

Comment:  Several  commenters 
opposed  deleting  the  requirement  that 
the  institution  maintain  a  list  of 
borrowers  with  overdue  payments, 
updated  monthly.  The  commenters 
stated  that  institutions  are  required  to 
maintain  information  on  overdue 
accounts  in  the  general  conduct  of 
lending  activity. 

Response:  No  change  has  been  made. 
The  Secretary  is  seeking  to  reduce 
regulatory  burden  where  possible,  and 
therefore  has  deleted  the  requirement  to 
maintain  a  list  of  borrowers  with 
overdue  payments.  The  institution  may 
maintain  such  a  list  if  it  so  desires. 
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Comment:  Many  commenters  objected 
to  changing  the  current  requirement  that 
the  institution  send  a  statement  oi 
account  thirty  days  and  ten  days,  I 
respectively,  before  the  first  payment 
due  date  and  all  subsequent  due  dates 
to  the  proposed  thirty-day  and  fifteen- 
day  notices  of  the  repayment  schedule 
because  the  change  would  require 
complete  reprogramming  of  their  entire 
current  billing  system. 

Response:  No  change  has  been  made. 
The  thirty-day  notice  required  before  the 
Hrst  payment  is  due  is  the  last  notice 
required  in  the  grace  period  and 
repesents  no  change.  Based  on  his 
experience,  the  Secretary  concludes  that 
a  fifteen-day  notice  allows  the  borrower 
a  more  adequate  response  time  than  the 
current  ten-day  notice,  and  this  justifies 
the  initial  costs  of  changing  billing 
systems.  Moreover,  the  institution  can 
avoid  this  burden  by  using  a  coupon 
payment  method. 

Comment:  Many  commenters  opposed 
the  proposed  rule  which  would  require 
the  institution  to  send  final  demand 
letters  by  certified  mail. 

Response:  A  change  has  been  made. 
The  Secretary  concurs  with  the 
commenters  and  has  deleted  the 
requirement  for  use  of  certified  mail  for 
final  demand  letters. 

Comment:  Many  commenters  opposed 
the  requirement  that  the  debtor  be  given 
thirty  days  written  advance  notice 
before  a  defaulted  loan  is  accelerated. 
These  commenters  stated  that,  in  their 
opinion,  the  borrower  would  have 
already  been  given  sufficient  time  to  pay 
before  the  loan  reached  the  point  of 
acceleration.  They  also  stated  that  a 
thirty-day  response  time  would  not 
convey  an  urgent  need  to  contact  the 
lender. 

Response:  No  change  has  been  made. 
Acceleration  marks  a  serious  stage  of 
delinquency:  after  acceleration,    | 
cancellation  rights  lapse,  and       I 
enforcement  action  begins.  This 
procedure  assures  that  the  date  of  the 
acceleration  coincides  with  the  deadline 
for  response  to  the  final  demand  letter, 
and  gives  the  institution  additional 
flexibility  to  handle  debtors  who 
demonstrate  some  desire  to  avoid  these 
consequences.  The  thirty-day  advance 
notice  allows  the  borrower  one  last 
chance  to  respond  with  sufficient 
payments  to  bring  his  or  her  account 
current,  or  arrange  a  satisfactory  new 
repayment  agreement  with  the 
institution.  Moreover,  because  the 
institution  can  promptly  send  a  final 
demand  letter  and  notice  of  intent  to 
accelerate  to  a  debtor  who  has  indicated 
unwillingness  to  cooperate  in  the  past, 
§  674.43(d)(1),  use  of  a  30-day  warning 
period  before  acceleration  will  not 


necessarily  delay  collection  action 
against  these  debtors. 

Comment:  One  commenter  suggested 
that  the  regulations  specify  when  and 
under  what  conditions  an  institution 
may  accelerate  a  loan. 

Response:  A  change  has  been  made. 
Section  674.31  states  that  an  institution 
may  demand  immediate  repayment  of 
the  entire  loan  (including  any  late 
charges  and  accrued  interest)  if  the 
borrower  fails  to  make  a  scheduled 
repayment  on  time  or  to  file  for 
deferment  or  cancellation  on  time. 
Therefore,  for  clarification,  the 
Secretary  has  expanded  §  674.43(e)  to 
include  a  reference  to  §  674.31.  The 
paragraph  has  also  been  expanded  to 
provide  for  a  written  notice  informing 
the  borrower  of  the  acceleration  date. 

Comment:  One  commenter  urged  the 
Secretary  not  to  require  an  institution  to 
accelerate  a  loan  where  a  debtor  does 
not  respond  satisfactorily  to  the  final 
demand  letter,  if  acceleration  would 
cause  the  amount  then  due  to  be  greater 
than  the  jurisdictional  limit  imposed  by 
a  small  claims  court  in  which  the 
institution  intends  to  enforce  the  debt. 

Response:  The  comment  presents  a 
good  collection  tactic,  and  no  change  is 
necessary  to  permit  use  of  this  tactic. 
The  final  rule  does  not  require 
acceleration  at  any  particular  point  in 
the  institution's  collection  process. 

Comment:  Many  commenters  objected 
to  the  proposed  requirement  of  a 
telephone  contact  in  the  billing 
procedures.  The  commenters  stated  that 
this  proposal  was  contradictory  to  the 
intent  of  reducing  cost  and  burden,  and 
that  it  merely  moves  the  phone  call  from 
the  collections  to  billing  cycle.  They 
objected  on  the  basis  of  cost- 
effectiveness,  citing  long  distance 
charges  and  staff  time.  One  of  the 
commenters  stated  that  billing  staff  who 
process  routine  accounts  are  not  trained 
to  be  collection  personnel. 

Response:  No  change  has  been  made. 
Department  experience  with  collecting 
student  loans  has  proven  that  telephone 
contact  with  the  borrower  is  a  highly 
effective  method  of  collection.  The 
Secretary  believes  that  if  this  contact  is 
required  prior  to  beginning  the  more 
costly  collection  procedures,  the 
necessity  for  taking  further  action  may 
be  eliminated. 

Comment:  Numerous  commenters 
objected  to  the  proposed  requirement 
that  the  institution  deposit  funds 
collected  through  billing  (§  674.43). 
collection  (§  674.45),  and  litigation 
procedures  (§  674.46)  in  an  insured 
interest-bearing  account.  Many  of  the 
commenters  stated  that  their  institutions 
were  required  by  the  Treasurer  of  the 
State  to  depost  all  institutional  funds  to 


the  State  Treasuere's  account.  These 
funds  are  then  invested  by  the  Treasurer 
and  become  part  of  the  State's  General 
Fund.  The  commenters  stated  that  none 
of  the  interest  earned  on  such  deposits 
accrues  to  the  institution. 

Response:  No  change  has  been  made. 
Neither  the  statute  nor  the  Perkins  Loan 
regulations  prescribe  the  location  of 
accounts  into  which  Perkins  Loan  funds 
are  to  be  deposited,  and  neither  bars 
their  deposit  in  a  State-administered 
account.  Although  this  comment  was 
apparently  prompted  by  the  requirement 
that  institutions  deposit  funds  in 
interest-generating  accounts,  it 
describes  a  practice  which  is  in  direct 
violation  of  the  specific  statutory 
requirement  in  463(a)(2)(E)  of  the  HEA 
that  "any  earnings  of  the  funds"  be 
deposited  by  the  institution  in  the  Fund. 
An  institufion  that  participates  in  the 
Perkins  Loan  program  has  received 
Federal  funds  from  the  Department  on 
the  basis  of  its  agreement  to  administer 
those  funds,  loans  made  from  them, 
collections  from  those  loans,  and  any 
earnings  on  the  funds  in  accordance 
with  the  statute  and  regulations.  The 
institution,  therefore,  is  responsible  for 
depositing  these  earnings  into  the  Fund, 
and  under  current  law,  without  regard  to 
this  new  regulatory  requirement,  is 
liable  for  any  earnings  by  any  party  on 
those  funds  that  are  not  deposited  into 
the  Fund.  No  provision  of  State  law 
excuses  the  institution  from 
responsibility  for  compliance  with  the 
agreement  with  ED  and  the  statutory 
requirements  it  incorporates,  and  no 
provision  of  Federal  law  exempts  such 
institutions  from  accountability  for 
earnings  not  credited  to  the  Fund. 

Comment:  Several  commenters 
objected  to  depositing  funds  into 
interest-bearing  accounts  because  the 
institutions  rarely  have  any  sizable 
balance  in  their  Fund.  These 
commenters  expressed  the  concern  that 
if  they  are  required  to  keep  funds  in 
interest-bearing  accounts,  the  banks  will 
charge  service  fees  and  require  that  they 
keep  compensating  or  minimum 
balances.  At  present,  many  banks  do 
not  require  institutions  to  keep 
compensating  balances,  nor  are  they 
being  charged  service  fees  for  those 
accounts. 

Response:  A  change  has  been  made. 
The  Secretary  continues  to  believes  that 
an  institution  should  use  the  same 
diligence  in  maximizing  its  return  for  the 
Fund  as  it  would  be  expected  to  use  on 
its  own  funds,  and  that  this  diligence 
requires  constant  comparation  of 
charges  and  interest  rates  paid  by 
competing  financial  institutions  in  order 
to  find  those  which  meet  the  needs  of 


the  Fund  at  the  lowest  net  cost. 
However,  to  defray  those  costs,  the 
Secretary  has  revised  §  674.8(a)(5]  to 
require  the  institution  to  deposit  into  the 
Fund  only  the  net  earnings  on  Fund 
assets  in  these  interest-bearing  accounts 
and  to  offset  bank  charges  against 
interest  earnings. 

Section  674.44    Address  searches. 

Comment:  Many  commenters 
remarked  that  use  of  the  Department's 
skip-tracing  service  to  locate  borrowers 
would  cause  considerable  delay  and 
questioned  whether  institutions  had  to 
wait  for  results  before  beginning  skip- 
tracing  efforts  as  required  in  §  674.44(b). 
One  commenter  suggested  that  skip- 
tracing  should  be  done  by  either  an 
institution  or  commercial  firm.  Other 
commenters  stated  that  the  proposal 
was,  in  their  view,  redundant,  overly 
expensive  and  largely  nonproductive. 

Response:  No  change  has  been  made. 
There  is  no  cost  to  the  Fund  to  use  the 
Department's  skip-tracing  services.  The 
Secretary  considers  the  Department's 
turnaround  time  of  four  to  six  weeks  to 
be  reasonable  and  effective. 
Commercial  skip-tracing  costs  are 
chargeable  to  the  Fund;  if  a  borrower 
can  be  located  by  use  of  the 
Department's  skip-tracing  service,  those 
costs  need  not  be  incurred.  Therefore, 
an  institution  is  required  to  use  the 
Department's  free  service  before 
proceeding  to  the  steps  in  §  674.44(b). 
because  use  of  this  free  service  may 
spare  additional  charge  to  the  Fund. 

Comment-  Several  commenters 
expressed  concern  that  requiring 
institutions  to  request  an  address 
correction  from  the  U.S.  Postal  Service 
would  be  costly  and  ineffective.  The 
commenters  questioned  whether  the 
U.S.  Postal  Service  is  prepared  to 
respond  to  all  these  requests  and  help 
defray  the  costs. 

Response:  A  change  has  been  made. 
Proposed  paragraph  (a)(3)  regarding 
requests  for  an  address  correction  from 
the  U.S.  Postal  Service  has  been  deleted. 
However,  an  institution  is  not  prohibited 
from  using  this  practice  if  the  institution 
determines  it  to  be  an  effective 
collection  tool. 

Comment:  Many  commenters 
suggested  that  reviewing  telephone 
directories  should  be  an  institutional 
option,  because  small  institutions  with 
limited  resources  would  not  be  able  to 
comply  with  this  proposal.  They  stated 
that  institutions  should  be  allowed  to 
employ  their  own  procedures.  The 
commenters  stated  that  if  the  telephone 
number  is  unlisted,  the  operator  will  not 
release  any  information.  Directories  are 
often  out  of  date.  One  commenter 
suggested  that  the  regulations  say 


"telephone  directories  or  inquiries  of 
information  operators  *  *  *."  The 
commenters  also  suggested  that 
compliance  with  S  674.44(b)  should  be 
an  alternative,  rather  than  an  addition 
to,  compliance  with  S  674.44(a). 

Response:  A  change  has  been  made. 
The  Secretary  agrees  with  conunentets- 
regarding  the  need  for  an  institution  to 
retain  flexibility  to  use  directories  or 
directory  assistance  to  locate  a 
borrower.  Therefore,  §  674.44(a)(2)  has 
been  changed  to  allow  for  institutional 
discretion.  These  reguhKkiiis  do  not 
preclude  institutions  from  employing 
their  own  procedures;  however. 
Departmental  experience  with  the 
collection  of  assigned  loans  shows  that 
the  steps  proposed  in  this  section  are 
effective  tools  for  locating  the  borrower. 

Comment:  Several  commenters 
suggested  that  the  regulations  should 
state  that  an  address  search  should 
begin  as  soon  as  the  first  piece  of 
returned  mail  is  received,  and  that 
§  674.44(a)  be  revised  to  read  as  follows: 
"If  mail  sent  to  a  borrower  is  returned 
undelivered  (other  than  unclaimed 
certified  mail),  an  institution  shall  take 
steps  to  locate  the  borrower." 

Response:  A  change  has  been  made. 
The  words  "other  than  unclaimed  mail" 
have  been  added  to  clarify  the  intent  of 
the  rule. 

Comment-  Many  commenters  opposed 
the  proposal  that  an  institution  shall 
make  reasonable  attempts  to  locate  the 
borrower  at  least  twice  a  year  until 
litigation  procedures  to  collect  would  be 
barred  under  the  statute  of  limitations. 
Many  of  these  commenters  questioned 
whether  institutions  would  be  required 
to  maintain  skip-tracing  activities  after 
the  notes  have  been  assigned  to  the 
United  States  and  also  if  these  proposed 
rules  preclude  notes  from  being  assigned 
or  written-off  until  the  statute  of 
limitations  has  expired.  Several  of  these 
commenters  stated  that  it  is  not  a  good 
practice  to  tie  any  collection  procedure 
to  the  statute  of  limitations,  especially 
when  other  sections  of  the  regulations 
governing  this  program  require  that 
institutions  prove  due  diligence  prior  to 
assignment.  Two  of  these  commenters 
suggested  the  paragraph  be  rewritten  as 
follows:  "The  institution  shall  make 
reasonable  attempts  to  locate  the 
borrower  at  least  twice  a  year  until  the 
account  is  written-off  or  assigned." 

Response:  A  change  has  been  made. 
The  Secretary  has  rewritten,  for  clarity, 
the  language  in  proposed  §  674.44(d).  By 
assigning  a  properly-executed  note  to 
the  Department,  an  institution 
relinquishes  all  rights  and 
responsibilities  for  the  loan,  except  as 
otherwise  provided  in  §  674.50.  No 


further  address  search  is  required  by  the 
institution. 

Section  674.45    Collection  procedures. 

Comment  Several  commenters 
questioned  why  the  regulations  require  a 
telephone  contact  as  a  part  of  the  billing 
process  rather  than  as  part  of  the 
collection  procedures.  A  few 
commenters  opposed  the  proposal  to 
delete  a  requirement  of  telephone 
contact  as  part  of  the  collection  process 
because  they-  saw  it  as  a  valuable 
collection  tool  to  personalize  the  contact 
and  felt  it  provided  a  way  to  determine 
the  proper  course  of  future  action. 

Response:  No  change  has  been  made. 
Institutions  are  free  to  continue  to  make 
telephone  contacts  during  the  collection 
process;  however,  because  this  can  be 
an  effective  means  of  restoring  a 
borrower  to  current  repayment  status, 
the  Secretary  has  determined  that  this 
personal  contact  is  necessary  during  the 
billing  process,  before  the  institution 
begins  more  costly  collection 
procedures. 

Comment:  Many  commenters  were 
opposed  to  the  requirement  to  report 
borrowers  to  credit  bureaus.  These 
commenters  suggested  that  the  only  time 
information  on  a  borrower's  account 
should  be  reported  is  at  the  time  of  legal 
action  or  upon  assignment  of  the  note  to 
the  United  States.  The  commenters  felt 
that  this  proposal  could  prove  very 
damaging  to  the  student  if  information  is 
not  accurately  reported,  or  if  timely 
reports  are  not  filed  inunediately  upon 
payment,  subjecting  the  lending 
institution  to  liability  for  damages.  A 
few  commenters  stated  that  paperwork 
and  the  regulatory  burden  would  be 
increased.  Several  commenters  believed 
that  no  statute  authorizes  reporting  to 
credit  bureaus,  and  that  the  Family 
Educational  Rights  and  Privacy  Act  of 
1974  (Pub.  L  93-579)  might  preclude 
disdosBTe  without  a  student's  written 
consent.  Many  commenters  opposed  the 
reporting  to  credit  bureaus  if  the  costs 
are  not  chargeable  to  the  Fund. 
Commenters  stated  that  this  proposal 
could  be  costly  to  institutions — as  much 
as  $555  per  year/per  institution  for 
membership  costs. 

Response:  No  change  has  been  made. 
The  Secretary  has  interpreted  the 
Family  Educational  Rights  and  Privacy 
Act  of  1974  and  its  implementing 
regulations,  especially  34  CFR 
99.31(a)(4)(iv),  to  permit  reporting 
delinquent  or  defaulted  loans  to  credit 
bureaus  without  the  borrower's  consent. 
An  institution  that  wishes  to  report 
other  loans  to  credit  bureaus  could  do  so 
only  with  the  consent  of  the  borrower. 
The  Department's  experience  with  this 
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reporting  has  demonstrated  that  it  is  a 
relatively  inexpensive  yet  effective 
collection  tool.  Moreover,  the  rule  has 
been  revised  to  clarify  that  the 
institution  is  to  assess  the  cost  of 
reporting  the  debt  to  a  credit  bureau 
against  the  debtor  as  with  any  other 
collection  costs,  and  that  such  costs,  if 
not  paid  by  the  debtor,  can  be  charged 
to  the  Fund.  j 

Comment:  Some  commenters     | 
questioned  whether  the  term  "account 
status"  in  §  674.45(b)(2)  referred  to  the 
amount  of  the  outstanding  balance  as 
affected  by  each  payment  made,  or  to 
the  account  as  either  outstanding  or 
paid  in  full.  One  commenter  stated  that 
there  is  no  legal  requirement  for  monthly 
updating,  and  that  this  practice  would 
be  burdensome  to  the  school —     , 
especially  those  with  manual 
operations. 

Response:  A  change  has  been  made. 
The  Secretary  has  expanded 
§  674.45(b)(2)  to  require  the  institution  to 
report  any  changes  in  account  status 
according  to  the  reporting  procedures  of 
the  credit  bureaus  to  which  the 
institution  reported  the  debt. 

Comment:  Many  commenters  opposed 
the  Department's  proposal  that  a 
collection  firm  be  permitted  to  retain  a 
defaulted  borrower's  account  for  only 
nine  months.  The  commenters  felt  that 
the  institution  should  decide  the  period 
allowed  the  firm  to  collect  the  account, 
and  believed  that  nine  months  was  too 
short  a  time.  The  commenters  also  felt 
that  this  restraint  will  increase     > 
regulatory  burden.  A  few  other    I 
commenters  suggested  that  each  loan 
should  be  considered  separately,  and 
the  Department  should  not  hamper  the 
institution's  ability  to  deal  with   , 
agencies. 

Response:  A  change  has  been  made. 
The  Secretary  has  extended  this  period 
to  12  months  to  reduce  regulatory 
burden,  but  based  on  the  extensive 
experience  of  the  Department  with  the 
use  of  collection  agencies  on  defaulted 
loans,  the  Secretary  continues  to 
consider  a  time  limit  to  be  an  essential 
incentive  to  diligent  collection  action. 

Comment:  Several  commenters 
recommended  that  a  second  effort  not 
be  required  when  it  is  the  judgment  of 
the  institution  that  litigation  is     i 
appropriate.  ' 

Response:  A  change  has  been  made. 
An  institution  may  proceed  to  litigate  to 
collect  an  account  which  it  has  not  been 
able  to  recover  through  a  first  level 
collection  effort  through  a  collection 
firm,  or  through  use  of  its  own     I 
personnel.  I 

Comment:  Many  commenters  noted 
that  the  terminology  "significantly  more 
intensive  effort"  as  used  in 


§  674.45(c)(1),  is  not  defined.  Many  of 
these  commenters  said  it  was  confusing 
and  that  it  should  be  defined  or  deleted. 

Response:  A  change  has  been  made. 
The  Secretary  agrees  with  the 
commenters  and  has  deleted  this  phrase 
from  §  674.45(c)(1). 

Section  674.46    Litigation  procedures. 

Comment:  Some  commenters 
expressed  concern  over  the 
Department's  suggestion  in  the  preamble 
to  the  proposed  rule  that  institutions 
pursue  litigation  by  Hling  a  claim  in 
small  claims  court.  These  commenters 
were  of  the  opinion  that  the  filing  of  a 
claim  in  small  claims  court  would  be 
costly  and  unproductive.  Some 
commenters  believed  that  not  all  States 
have  small  claims  courts.  A  few 
commenters  suggested  that  the 
Secretary  use  the  following  regulatory 
language:  "use  court  of  appropriate 
jurisdiction,  only  when  practical  for  the 
institution." 

Response:  No  change  has  been  made. 
When  all  other  efforts  fail  and  the 
account  meets  the  conditions  in 
§  674.46(a)(1),  the  institution  is  required 
to  litigate.  The  proposed  regulations  did 
not  require  use  of  any  particular  kind  of 
court;  the  use  of  small  claims  court  is 
encouraged,  but  not  mandated  by 
regulation. 

Comment:  Many  commenters  opposed 
the  proposal  to  sue  the  borrower  if  the 
outstanding  principal  and  interest  on  all 
of  the  borrower's  Perkins  Loans  held  by 
that  institution  is  more  than  $200.  These 
commenters  felt  that  it  would  not  be 
cost-effective  to  pursue  accounts  this 
small,  and  that  the  minimum  amount 
should  be  much  higher.  The  commenters 
noted  that  some  institutions  are  required 
to  use  State  legal  services  that  will  not 
accept  for  collection  accounts  with 
balances  under  $500;  also,  the  current 
level  of  legal  fees  discourages  the 
pursuit  of  such  small  amounts.  Other 
commenters  questioned  whether  it  was 
cost-effective  to  litigate  small  accounts 
as  required  in  the  proposed  rule,  and 
recommended  that  the  minimum  amount 
of  accounts  which  must  be  litigated  be 
raised  from  $200  to  $700. 

Response:  No  change  has  been  made. 
The  Secretary  continues  to  believe  that 
the  requirement  in  the  proposed  rule 
that  institutions  litigate  those  accounts 
of  more  than  $200  which  meet  the 
requirements  of  §  674.46(a)  is  a  realistic 
and  cost-effective  collection  criterion. 
Several  factors  enter  into  this  analysis 
of  cost-effectiveness.  The  first  of  these, 
although  not  specifically  addressed  in 
the  rule,  is  the  deterrent  value  of  an 
aggressive  collection  posture 
demonstrated  through  predictable  resort 
to  litigation.  Second,  litigation  is  cost- 


effective  if  used  only  where  there  is  a 
reasonable  prospect  that  the  debtor  has 
assets  or  earnings  sufficient  to  satisfy  a 
judgment.  The  proposed  rule,  like 
current  regulations,  requires  litigation 
only  in  cases  in  which  recovery  of  the 
amount  owed,  including  costs,  is 
feasible.  Third,  litigation  is  cost- 
effective  to  the  extent  that  the  costs  of 
litigation  are  passed  along  to  the 
borrower  sand  do  not  unreasonably 
negate  the  value  to  the  Fund  of  the 
judgment  or  unduly  tax  institutional 
resources  to  achieve  that  judgment. 

Litigation  costs  fall  into  two 
categories,  for  purposes  of  analysis 
under  the  HEA:  attorneys  fees  and 
collection  costs.  The  latter  is  not  defined 
is  the  statute,  but  logically  includes 
those  costs  incurred  in  attempting 
collection,  including  court  costs  such  as 
filling  fees,  service  costs,  witness  fees,  if 
any,  and  similar  expenses  which  are  not 
included  in  the  fees  charged  by 
attorneys.  Regardless  of  limitations  on 
assessment  of  such  costs  under  State 
law,  section  484A  of  the  HEA  permits 
the  institution  to  recover  these  costs,  if 
reasonable,  from  the  debtor.  Since  these 
costs  are  included  within  the  judgment 
to  be  taken  against  a  debtor,  §  674.46(a) 
(l)(iii)  and  (2)  require  the  institution  to 
initiate  suit  only  against  a  debtor  from 
whom  the  institution  can  collect  a 
"major  portion"  of  that  judgment  debt, 
including  costs. 

Attorney  fees  are  not  commonly 
understood  to  fall  within  the  phrase 
"costs"  or  "collection  costs,"  and 
therefore.  Federal  law  does  not  create  a 
new  rule  authorizing  their  recovery, 
which  is  usually  permitted  only  where 
the  debtor  has  agreed  to  pay  them.  The 
Department  has  included  such  a 
provision  as  an  option  in  the  model 
promissory  note  published  since  1977, 
and  has  required  litigation  on  particular 
categories  of  accounts  since  the  August 
13, 1979  NDSL  regulations.  Institutions 
that  wished  to  pass  this  cost  on  to  the 
debtor  have  had  ample  opportunity  to 
develop  promissory  notes  which 
included  this  provision.  The  Secretary 
concludes  from  the  Department's 
program  experience  that  many,  if  not 
most,  of  the  institutions  participating  in 
the  Perkins  Loan  Program  now  have 
these  provisions  in  their  notes,  and  can 
pass  on  to  the  debtor  the  full  cost  of 
attorneys  fees  incurred  to  collect  the 
debt.  Because  the  final  rule  requires  the 
institution  to  sue  only  those  debtors 
with  resources  to  satisfy  a  major  portion 
of  judgments  which  should  include  the 
full  amount  of  those  very  costs  which 
the  institution  might  otherwise  have  to 
absorb,  for  this  majority  of  accounts, 
litigation  of  small  balance  accounts  will 


be  cost-effective  on  those  accounts 
which  must  be  litigated  under 
§  674.46(a)  (1)  and  (2). 

The  question  of  cost-effectiveness 
therefore  becomes  a  real  issue  only  with 
regard  to  the  collection  of  those 
promissory  notes  which  do  not  authorize 
the  recovery  of  attorney  fees.  In  those 
cases,  institutions  must  use  either  Fund 
assets  or  institutional  funds,  or  both,  to 
pay  attorney  fees.  The  final  rule  requires 
litigation  of  only  those  accounts  on 
which  the  expected  cost  of  litigation, 
including  attorneys  fees,  does  not 
exceed  recovery  in  the  judgment;  the 
minimum  amount  of  such  a  recovery, 
under  the  final  rule,  is  $200.  Where 
attorney  fees  would  exceed  recovery  in 
the  judgment,  litigation  is  not  required; 
but  even  where,  on  small  balance 
accounts,  the  attorneys  fees  might 
consume  a  substantial  part  of  the 
recovery,  the  institution's  burden  is  still 
quite  limited.  Under  §  674.47(e)(5).  the 
institution  may  charge  against  the  Fund, 
attorney  fees  in  an  amount  up  to  one- 
half  the  judgment,  and  will  therefore  be 
responsible  only  for  fees  charged  over 
that  limit  on  these  small  accounts.  The 
Secretary  considers  the  benefits  derived 
from  deterrent  effect  of  litigation 
sufficient  to  warrant  both  the  use  of  the 
Fund  assets  for  these  attorney  fees,  and 
the  requirement  that  the  institution, 
where  necessary,  pay  any  remainder  not 
chargeable  to  the  Fund.  Moreover,  as 
more  than  one  commenter  noted,  the 
threat  of  immediate  litigation,  when 
made  by  counsel,  can  result  in 
repayments  without  additional  costs, 
making  referral  of  even  these  small 
balance  accounts  for  litigation  a  cost- 
effective  procedure. 

Any  consideration  of  the  cost- 
effectiveness  of  litigating  small  balance 
Perkins  Loan  accounts  must  recognize 
that  many  jurisdictions  have  small 
claims  courts  in  which  creditors  may 
pursue  small  balance  accounts  with  or 
without  attorney  representations.  Many 
commenters  acknowledged  extensive 
and  successful  use  of  these  courts.  The 
Secretary  recognizes  that  not  all 
jurisdictions  have  such  courts,  and  that 
institutions  not  located  in  the 
jurisdiction  in  which  the  debtor  can  be 
served  with  process  may  not  be  able 
conveniently  and  economically  to  use  a 
small  claims  court  in  that  jurisdiction. 
However,  the  wide  availability  of  this 
collection  tool  for  many  institutions  can 
be  reasonably  expected  to  reduce  the 
number  of  instances  in  which  payment 
of  attorney  fees  must  be  made  from  the 
Fund  or  institutional  resources. 

Comment:  Some  commenters  stated 
their  belief  that  they  would  have 
difficulty  securing  counsel  to  litigate 


small  accounts  on  which  the  proposed 
rule  would  require  them  to  sue. 

Response:  No  change  has  been  made. 
Lawyers  commonly  charge  for  collection 
litigation  on  a  contingent-fee  basis, 
under  which  the  attorney  agrees  to  be 
compensated  only  from  amounts 
received  in  successful  litigation,  usually 
in  an  amount  equal  to  30  or  40  percent  of 
the  debt  received.  The  Secretary 
recognizes  that  an  institution  may  not  be 
able  to  secure  counsel  willing  to  handle 
a  single,  or  even  a  few,  low  balance 
accounts  on  a  contingent-fee  basis  at 
rates  similar  to  those  commonly  used  on 
larger  accoimts.  but  for  several  reasons 
does  not  believe  that  this  warrants 
changing  the  rule.  First,  in  those 
instances  in  which  the  institution  retains 
counsel  to  handle  significant  numbers  of 
accounts,  it  should  attempt  to  negotiate 
a  countingent-fee  arrangement  which 
commits  the  law  firm  to  accept  referrals 
of  a  certain  number  of  small-balance 
accounts  at  reasonable  fee  rates  in 
consideration  of  the  number  and  size  of 
the  other  accounts  expected  to  be 
referred  by  that  institution.  Secondly, 
the  rule  requires  institutions  to  refer 
accounts  for  litigation  only  where  the 
expected  recovery  exceeds  the  costs  of 
litigation.  If  an  institution  were  unable 
to  secure  counsel  to  litigate  a  small- 
balance  account  under  a  contingent-fee 
arrangement,  the  institution  would  then 
determine  whether  such  accounts  could 
be  referred  on  an  hourly-rate 
reimbursement  basis.  If  the  institution 
reasonably  determines  that  the  expected 
cost  of  litigation,  based  on  estimates  of 
attorney  fees  on  an  hourly-rate  basis, 
would  exhaust  the  amount  which  can  be 
recovered  under  a  judgment,  then  the 
institution,  imder  S  674.46(a)(l)(v).  is  not 
required  to  litigate  that  account.  As 
discussed  in  an  earlier  response,  this 
consideration  would  ordinarily  apply 
mostly  to  those  accounts  which  are 
based  on  notes  that  do  not  authorize  the 
assessment  of  attorney  fees  against  the 
borrower. 

Comment:  Several  commenters 
suggested  thast  the  reference  to  referrals 
in  proposed  §  674.46(c)(l]  should  be 
rewritten  as  it  may  be  misinterpreted  to 
mean  that  the  Department  is  reinstating 
the  referral  procedures. 

Response:  No  change  has  been  made. 
As  stated  in  the  Preamble,  the  referral 
procedure  has  not  been  implemented  by 
the  Secretary  at  this  time.  It  remains  in 
the  final  regulations  in  §  674.46(d)(2)  as 
an  optional  activity  should  the  Secretary 
reinstate  it  at  a  later  date. 

Comment:  Two  commenters 
questioned  whether  proposed 
§  674.46(c)(2)  permitted  an  institution 


not  to  litigate  and  still  assign  the  note  to 
the  United  States. 

Response:  As  clarified  in  §  674.50(a), 
the  final  rule  requires  litigation  on  an 
account  before  assignment  in  those 
cases  in  which  litigation  would 
otherwise  have  been  mandated.  The 
institution  must  follow  the  procedures 
set  forth  in  5§  674.41  through  674.46 
before  assignment  of  the  note  to  the 
United  States. 

Comment  Several  commenters 
suggested  that  $  674.46{a)(l)(iv) 
concerning  suing  the  borrower  when  he 
or  she  has  a  known  legal  defense  be 
deleted.  The  commenters  stated  that  it 
would  not  be  cost-effective  for  an 
institution  to  sue  in  situations  where  a 
known  legal  defense  exists. 

Response:  A  change  has  been  made. 
The  Secretary  does  not  require  the 
institution  to  initiate  suit  in  those  cases 
in  which  the  institution  has  good  reason 
to  believe  that  the  debtor  can  establish 
a  meritorious  legal  or  factual  defense  to 
the  obligation.  Where  the  institution 
determines  that  a  partial  defense  may 
be  established,  the  determinations 
required  in  this  section  regarding  the 
cost  of  litigation  compared  to  recovery 
must  be  based  on  the  amount  of  the 
enforceable  portion  of  the  obligation. 

In  some  instances,  the  defense 
identified  may  be  based  on  facts  over 
which  the  institution  has  no  control, 
such  as  the  expiration  of  the  statute  of 
limitations  with  regard  to  a  debtor 
whom  the  institution  has  been  unable  to 
locate,  despite  recurring  and  bona  fide 
attempts,  until  more  than  six  years  after 
the  debtor  defaulted.  (Note:  Pursuant  to 
section  484A  of  the  HEA,  institutions  are 
now  entitled  to  at  least  a  six-year 
limitation  [>eriod  within  which  to  bring 
suit  against  a  Perkins  Loan  or  NDSL 
defaulter,  regardless  of  any  State  law 
which  would  establish  a  shorter  period; 
State  law  may,  however,  provide  for 
periods  greater  than  six  years.  This 
provision  assures  that  at  least  a  Federal 
minimum  applies  to  all  NDSLs  and 
Perkins  Loans,  including  those  made 
before  the  date  on  which  section  484A 
was  enacted.) 

In  other  cases,  the  institution  may  be 
responsible  for  the  defense  available  to 
the  borrower  for  example,  when  the 
other  conditions  of  S  674.46(a)  are  met. 
but  the  period  of  limitation  has  nm  with 
regard  to  a  loan  which  the  institution 
has  not  attempted  suit  in  a  timely 
manner,  the  Secretary  does  not  require 
the  institution  to  attempt  litigation. 
However,  in  such  cases,  the  institution 
has  failed  to  enforce  properly  an 
obligation  which  it  was  responsible  to 
collect.  The  Secretary  considers  the 
institution  hable  for  the  loss  caused  to 
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the  Fund  by  th«t  or  any  other  action  or 
omission  which  bars  the  institution  from 
securing  a  judgment  for  the  full  anHnmt 
outstanding  on  a  loan  which  met  the 
other  oonditions  in  1 674.48(a].  The 
institution  is  limilarly  liable  for  losses 
caused  to  the  Fund  by  acts  or  omis-sions 
in  the  past  that  prevent  successhil 
litigati<Hi  at  present;  for  example,  an 
institution  that  did  not  sue  a  defaulter  is 
liable  for  the  loss  to  the  Fund  on  that 
loan  if  the  debtor  later  leaves  the  State 
and  cannot  be  located  unless  the 
institution  demonstrates  that  when  the 
debtor  was  able  to  be  served  with 
process,  litigation  would  not  have  been 
successful,  and  therefore,  that  it  was  not 
then  required  to  litigate  the  account. 

Comment:  Two  commenters  suggested 
that  institutions  not  sue  for  small 
amounts  but  l>e  allowed  to  use  an  offset 
of  Federal  income  tax  refunds  by  the 
faitetnal  Revenue  Service.  | 

Response:  No  change  has  been  tnade. 
The  tax  refund  offset  program  is 
presently  authorized  only  through  1987. 
and  Congress  has  not  yet  taken  any 
action  to  extend  this  program.  In 
addition,  under  31  U.S.C.  3720A,  only 
Federal  agencies  may  refer  debts  to  the 
IRS  for  collection  l)y  offset;  as  presently 
interpreted,  the  statute  permits  such 
referrals  only  after  Perkins  lioan  notes 
have  been  assigned  to  the  United  States. 

Section  674.47    Costs  chargeable  to  the 
Fund 

Comment  Several  commenters 
requested  more  clarification  on  the  word 
"actual"  as  used  in  §  674.47(aXlKii)' 
They  cite  great  difficulty  in 
individualizing  borrowers'  accounts  in 
this  process. 

Response:  A  change  has  been  made. 
As  explained  in  $S  674.43(b)(3)  and 
674.45(e)(2),  the  institution  may  assess 
late  charges  and  collection  costs  based 
on  either  die  actual  costs  of  actions 
taken  on  the  particular  account,  or  on 
average  costs.  Hierefore,  individualized 
recordkeeping  is  not  necessarily 
required,  but  documentation  must  be 
retained  to  support  the  determination  in 
either  case. 

Comment:  Many  commenters  were 
opposed  to  institutions  being  limited  to 
charging  the  Fund  an  amount  not  to 
exceed  $25  for  each  successful  address 
search  for  a  borrower.  The  commenters 
believed  that  instead  of  an  amount 
being  cited  in  the  regulations,  the 
regulations  should  say  "reasonable."  A 
few  of  these  commenters  were  opposed 
to  using  the  word  "successful"  on 
grounds  of  not  knowing  whether  an 
address  search  would  be  successful  or 
unsuccessful  until  the  search  is 
completed.  These  same  commenters  felt 


that  costs  for  unsuccessful  searches 
should  also  be  chargeable  to  the  Fund. 

Response:  A  change  has  been  made. 
Based  on  comments  received,  the 
Secretary  has  decided  that  an  mstitution 
may  charge  the  Fund  a  "reasonable 
amount"  for  each  successful  address 
search  rather  than  the  proposed  $25.  It  is 
not  the  Secretary's  intention  to  mandate 
the  kind  of  skip-tracing  service  an 
institution  can  employ,  or  to  limit  the 
kind  of  compensation  arrangement 
reached  between  the  services  and  the 
institutions.  The  institution  may  limit  its 
costs  by  using  a  contingent  fee 
agreement  with  the  contractor. 

CommenL  A  number  of  commenters 
opposed  the  requirement  to  assess 
collection  costs  against  the  borrower. 
Many  of  these  commenters 
recommended  that  assessment  of 
collection  costs  be  an  option  of  the 
institution  to  use  as  a  negotiating  tool. 
Other  commenters  opposed  this  rule, 
citing  a  possible  conflict  with  the  Fair 
Debt  Collection  Practices  Act  (Pub.  L. 
95-109},  State  laws  prohibiting  this 
practice,  potential  negative  public 
relations  with  alumni,  and  conflicting 
language  in  the  promissory  note. 

Response:  A  change  has  been  made. 
The  Secretary  continues  to  believe  that, 
to  the  extent  possible,  the  institution 
should  shift  the  burden  of  collection 
costs  from  the  institution  and  from  the 
taxpayer  to  the  defaulting  borrower. 
However,  the  Secretary  agrees  with  the 
commenters'  agnnnent  diat  the  ability  to 
waive  some  or  all  collection  costs  is  a 
valuable  collection  tool,  and  he  has 
modified  the  rule  to  comply  with  this 
connnent.  Under  {  674.47(d),  the 
institution  may  waive  collection  from 
the  borrower  of  the  same  percentage  of 
the  accrued  collection  costs  as  that 
percentage  of  the  outstanding  balance 
then  due  on  the  account  that  the  debtor 
repays  within  thirty  days  of  the  date  the 
debtOT  enters  into  •  repayment 
agreement  with  the  institution.  Thus,  if 
the  debtor  and  the  institution  reach  a 
written  repayment  agreement,  and  the 
debtor  repays  one-half  of  the 
outstanding  principal  and  interest 
balance  then  due  on  as  delinquent  or 
defaulted  loan  within  thirty  days  of  the 
date  of  that  agreement,  the  institution 
may  waive  the  collection  of  one-half  of 
the  collection  costs  that  have  accrued  on 
the  account  throu^  the  date  of  that 
payment;  payment  in  full  can  permit  a 
full  waiver  of  collection  costs.  To  the 
extent  that  these  accrued  costs  have 
been  waived  under  this  rule,  the 
institution  may  charge  them  aga'mst  the 
Fund,  subject  to  the  limitations 
otherwise  applicable  under  §  674.47. 

The  Secretary  recognizes  that  some 
promissory  notes  may  not  include 


language  regarding  the  assessment  of 
collection  costs.  As  discussed  in  an 
earlier  comment,  the  omission  of  such  a 
provision  does  not  prevent  the 
institution  from  assessing  such  costs 
because  the  imposition  of  these  costs, 
unlike  attorney  fees,  is  authorized  by 
section  484A  of  the  HEA,  as  added  by 
section  16033  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (COBRA),  for  all  loans.  The 
Secretary  has  revised  the  language  of 
the  suggested  promissory  note  to  clarify 
that  the  borrower  is  liable  for  collection 
costs. 

Although  some  commenters  cited 
adverse  alumni  reaction  as  a  reason  for 
not  assessing  collection  costs,  it  is  not  at 
all  clear  why  this  factor  deserves 
serious  consideration.  Whether  the 
alumni  approve  this  collection  practice 
is  at  this  point  no  longer  a  controlling 
consideration;  by  accepting  a  fiduciary 
responsibility  over  these  Perkins  Loan 
funds,  the  institution  bound  itself  to 
pursue  enforcement  of  these  debts 
without  regard  to  whether  such  action 
may  at  times  impair  its  own  self- 
interest.  Moreover,  the  rule  has  been 
revised  to  permit  waiver  of  collection 
costs  for  those  alumni  who  demonstrate 
a  good-faith  effective  effort  to  cure  a 
past  default. 

As  previously  noted,  section  484A  of 
the  HEA  authorizes  the  institution  to 
assess  collection  costs  against  the 
borrower  without  regard  to  the 
provisions  of  State  law.  This  assessment 
of  collection  cost  against  the  borrower 
does  not  conflict  with  requirements  of 
the  Fair  Debt  Collection  Practices  Act 
(FDCPA)  as  suggested  by  a  commenter. 
Section  808  of  the  FDCPA  prohibits  a 
third-party  collecting  a  debt  on  behalf  of 
a  creditor  from  collecting  any  chai:ges  or 
expense  incidental  to  the  principal 
obligation  unless  expressly  authorized 
by  the  original  agreement  or  permitted 
by  law.  15  U.S.C.  1692f(l).  Because 
section  484A  of  the  HEA  now 
specifically  authorizes  assessment  of 
collection  costs,  a  debt  collector  can 
attempt  to  collect  them  as  permitted  by 
law. 

Comment  Many  commenters  opposed 
the  proposal  to  limit  the  costs 
chargeable  to  the  Fund  to  "successful" 
collection  efforts.  The  commenters  noted 
that  they  would  not  be  able  to 
distinguish  successful  from  unsuccessful 
until  after  collection  efforts  were 
completed,  and  therefore  the  same 
expenses  would  have  been  incurred  in 
either  case. 

Response:  A  change  has  been  made, 
but  the  basic  principle  has  been 
retained.  As  noted  earlier,  where  the 
regulations  mandate  specific  actions 


with  fixed  costs,  such  as  telephone 
contacts  (§  674.43{f]),  credit  bureau 
reporting  (§  674.45(a)(1)),  and  opposing 
relief  in  bankruptcy  (§  674.49)  on  all 
accounts,  §  674.47(a)  and  (b)  permit  the 
institution  to  charge  these  costs,  if  not 
paid  by  the  debtor,  to  the  Fund  without 
regard  to  whether  they  were 
"successful";  or  not.  The  other  costs 
incurred  after  the  billing  cycle,  such  as 
costs  of  address  searches  (§  674.44(b)), 
collection  action  (§§  574.45(a)(2)  and 
674.45(c)(l)(ii)),  and  litigation  (§  674.46) 
can  typically  be  obtained  by  the 
institution  on  a  contingent-fee  basis:  the 
institution  incurs  no  cost  unless  the 
service  is  successful.  The  Secretary 
therefore  considers  it  reasonable  to 
permit  the  institution  to  charge  these 
latter  costs  to  the  Fund  only  when  they 
are  successful.  §  674.47(e)  (1),  (3),  (4),  (5). 
and  (6).  If  the  insititution  provides  these 
services  in-house  or  on  a  non-contingent 
basis,  it  need  only  apportion  these  costs 
between  successful  and  unsuccessful 
attempts  in  a  reasonable  and 
documented  manner. 

Comment  Many  commenters  objected 
to  proposed  §  674.47(c)(3)  which 
provided  that  an  amount  not  to  exceed 
50  percent  would  be  charged  against  the 
Fund  for  second  collection  efforts.  One 
commenter  was  of  the  opinion  that  50 
percent  was  excessive  and  33  Vs  percent 
as  used  in  first  collection  efforts  would 
be  more  appropriate.  Other  commenters 
believed  that  the  estabUshment  of  two 
different  percentage  rates  was 
counterproductive.  They  felt  that  the 
higher  allowance  for  second  efforts 
would  encourage  collectors  to  work  less 
in  the  first  time  effort  for  a  higher  profit 
margin  in  the  second.  They  urged  that 
the  50  percent  rate  be  used  for  both. 

Response:  No  change  has  been  made. 
The  rule  requires  the  institution 
generally  to  use  different  parties  for  first 
and  second  collection  efforts,  thereby 
reducing  the  possibility  of  allowing 
accounts  to  slip  from  first  to  second 
levels  of  efforts.  The  Secretary  intends 
to  consider  the  need  for  a  50  percent 
allowance  for  second  effort  in  the  near 
future,  and  after  further  consideration 
and  public  comment,  may  reduce  that 
level. 

Comment  Several  commenters  were 
opposed  to  the  wording  of  proposed 
§  674.47(c)(4),  which  the  commenters 
stated  would  have  permitted  the 
institution  to  charge  the  Fund  only  for 
the  salary  of  an  institutional  employee 
performing  collection  fimctions.  These 
commenters  believed  that  fringe 
benefits,  a  portion  of  office  space  and 
equipment,  and  other  related 
employment  costs  should  also  be 
chargeable  against  the  Fund. 


Response:  A  change  has  been  made. 
The  Secretary's  intent  was  not  to 
exclude  cost  categories  from  the 
expenses  that  an  institution  could 
charge  to  the  Fund  if  it  performed  its 
own  collections,  but  to  give  an  example 
of  permissible  charges.  An  institution 
may  include  in  the  costs  to  be  charged 
against  the  borrower,  and.  if  not  paid  by 
the  borrower,  against  the  Fund,  any 
expense  reasonably  incurred  in  carrying 
out  the  activities  described  in 
§  674.47(b),  including  both  direct  and 
indirect  costs  properly  allocated  to  these 
activities. 

Comment  Many  commenters  objected 
to  the  limitations  on  litigation  costs  that 
could  be  charged  to  the  Fund  under 
proposed  S  674.47(d)(2).  The  commenters 
approved  a  limitation  on  such  costs,  but 
believed  a  higher  limit  than  $2,000  or 
one-third  of  the  amount  of  any  judgment 
obtained  was  necessary. 

Response:  A  change  has  been  made. 
The  Secretary  believes  that  a  higher 
limit  may  be  warranted;  and  has 
therefore  increased  the  amount  of 
litigation  costs  that  can  be  charged  to 
the  Fund  to  an  amount  not  to  exceed  50 
percent  of  the  amount  of  any  judgment 
obtained.  S  674.47(e)(5).  This  increase  is 
intended  to  provide  institutions  a  level 
commensurate  with  their  new  burden  of 
litigaUng  smaller  balance  accounts,  and 
enable  diem  to  negotiate  referrals  of 
groups  of  accounts  of  varying  sizes  for 
litigafion.  The  Secretary  intends  to 
review  the  affect  of  this  level  on 
program  costs  and  recoveries,  and  may 
propose  to  reduce  that  level  in  the 
future. 

Comment  A  number  of  commenters 
opposed  §  67447(e)  of  the  proposed  rule 
regarding  write-offs.  Some  commenters 
felt  that  $200  was  too  high  and  shidents 
would  not  pay  the  last  $200  owed  if  the 
rule  allowed  that  amount  to  be  written- 
off.  One  commenter  asked  where  any 
money  collected  after  the  write-off 
procedure  would  be  deposited.  A  few 
commenters  recommended  a  smaller 
write-off  figure  with  no  strings  attached. 
Other  commenters  questioned  the  value 
of  the  write-off  procedure  if  continued 
collection  efforts  were  required;  they 
recommended  deleting  these 
requirements  in  the  proposed  rule. 

Response:  A  change  has  been  made. 
Under  §  674.47(g)  of  this  final  rule,  the 
amount  which  may  be  written  off 
remains  at  $200  or  less.  Under  the  final 
rule,  the  institution  must  exhaust  the 
due  diligence  procedures  prescribed  in 
these  rules,  which  include  not  only  a 
sequence  of  contacts  immediately  after 
default,  but  semi-annual  attempts  to 
locate  "skips,"  annual  dunning  contacts, 
and  annual  evaluation  of  accounts  fpr 


litigation  until  litigation  to  collect  the 
account  would  be  barred  by  the  statute 
of  limitations,  now  six  years,  unless 
State  law  provides  a  longer  period.  20 
U.S.C.  1091a(a).  The  Secretary  believes 
that  it  is  not  cost-effective  to  require 
collection  efforts  beyond  that  point,  and 
write-off  is  then  reasonable  for  small 
balances.  For  larger  balances,  the 
institution  is  urged  to  consider 
assignment  to  the  Department  for  further 
enforcement  action. 

Section  674,48    Use  of  contractors  to 
perform  billing  and  collection  or  other 
program  activities. 

Comment:  Many  commenters  opposed 
S  674.48(c)(1)  of  the  proposed  rule  which 
would  require  that  any  billing  or 
collection  firm  under  contract  by  an 
institution  to  collect  Perkins  Loans  be 
bonded  in  an  amount  covering  the 
amount  of  collections  on  loans  expected 
to  be  in  its  control  for  a  two-month 
period  of  time.  The  commenters  stated 
that  most  billing  firms  work  in 
conjunction  with  financial  institutions — 
with  accounts  set  up  in  the  name  of  the 
institution  using  their  services  for 
billing.  The  commenters  beUeved  that  it 
is  unnecessary  to  ask  a  billing  firm  to  be 
bonded  when  it  does  not  handle  money 
nor  have  signatory  powers  on  the 
account.  Several  other  commenters 
questioned  why  the  Department  is 
requiring  a  bond  and  at  the  same  time 
requiring  that  funds  be  deposited  in  an 
institutional  trust  account  or  lock-box. 

Several  commenters  suggested  that 
the  bond  should  be  a  "performance 
bond."  while  other  commenters 
requested  guidance  as  to  how  an 
institution  would  verify  the  existence  of 
a  bond  and  what  types  of  bonds  should 
be  provided.  Three  commenters  stated 
the  bond  should  cover  the  amount  of  all 
portfolios  a  firm  is  handling. 

Many  commenters  opposed  the 
proposed  rule  as  financially  burdensome 
because  they  would  have  to  get  bonding 
agents  to  increase  the  amount  of  their 
bonds.  Two  commenters  opposed  the 
bonding  proposal  if  the  institution  uses  a 
law  firm  to  collect  because  of  the 
extensive  insurance  coverage  they 
already  maintain  to  protect  their  clients. 

Response:  A  change  has  been  made. 
Section  674.48  has  been  revised  to 
clarify  the  requirement  that  an 
institution  retain  only  bonded  billing 
services  and  collection  firms  to  carry  out 
biUing  and  collection  procedures. 
Section  668.15  of  the  tide  IV  General 
Provisions  regulations  requires  that  an 
institution  shall  obtain  and  keep  current 
adequate  fidelity  bond  coverage  in  order 
to  protect  the  Government's  interest  in 
the  title  IV  funds  it  receives  as  a  trustee. 
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A  fidelity  bood.  or  siinilar  insurance, 
indeomifies  the  holder  or  beneficiary 
against  losses  resulting  from  the  fraud  or 
defalcation  of  an  individual.  The 
Secretary  beUeves  that  it  is  reasonable 
to  require  the  institution  to  assure  the 
same  sort  of  protection  for  the  Federal 
and  institutional  interest  from  third 
parties  who  handle  its  loan  accounts  as 
it  is  required  to  provide  with  regard  to 
its  own  employees.  | 

The  Secretary  believes  that  ' 

reasonable  people  exercising  normal 
prudence  in  the  administration  of  their 
financial  affairs  would  require  a  third 
party  to  demonstrate  adequate  fidelity 
bond  protection  before  entrusting  that 
party  with  duties  which  might  permit 
embezzlement  of  their  funds.  Third 
parties  engaged  in  student  loan 
collection  in  the  past  have  embezzled 
funds  repaid  by  borrowers,  and  there 
can  be  no  assurance  that  the  firm 
retained  by  the  institution  will  continue 
in  business  after  a  misappropriation  by 
its  employees,  so  that  the  institution 
could  recover  for  its  loss  from  assets  of 
the  firm.  Indeed,  history  suggests  that 
the  contrary  will  be  true.  An  institution 
which  allows  a  third  party  to  handle  its 
loan  accounts  without  satisfying  itself 
that  a  financially  responsible  surety  will 
indemnify  it  in  the  event  of  loss  is 
therefore  negligent  in  the  performance  of 
its  duties  as  trustee  of  the  Fund. 

A  fidelity  bond  adequately  protects 
the  institution  only  if  it  provides 
coverage  in  an  aniuunt  sufficient  to 
indemnify  the  institution  for  the  ful 
amount  of  any  misappropriation  of 
funds  belonging  to  the  institution. 

To  respond  to  those  commenters  who 
believed  that  collection  firms  should  be 
permitted  to  deduct  their  fees,  while  at 
the  same  time  assuring  minimum    I 
adequate  bonding  coverage,  the      I 
Secretary  has  revised  the  proposed  rule 
with  regard  to  bonding  requirements  for 
third-party  collectors  to  provide  two 
alternative  methods  of  assuring      i 
adequate  coverage.  First,  if  the       | 
institution  does  not  authorize  the  third 
party  to  deduct  its  fees,  but  requires  it 
either  to  deposit  payments  in  an 
institutional  trust  account  or  to  direct 
payments  to  the  institubon  itself  or  to  a 
lock-box.  §  674.48(f)(2)  of  the  final  rule 
provides  that  the  institution  may  meet 
its  duty  of  care  if  it  assures  itself  that 
the  billing  or  collection  firm  is  bonded  in 
an  amount  equal  to  two  months' 
expected  repayments  on  referred  j 
accounts.  { 

Second,  the  final  rule  provides  that  if 
the  third  party  collector  is  authorized  to 
receive  payments  and  deduct  its  fees 
from  the  receipts,  the  institution  must 
more  actively  undertake  to  assure  the 
protection.  If  the  amount  of  expected 


receipts  is  very  large,  over  $100,000  over 
a  two-month  period,  the  institution  has 

substantial  exposure,  and  must  assure 
itself  that  it  will  not  have  to  compete 
with  odier  clients  for  a  share  of  a 
common  bond  by  ensuring  that  it  is  the 
named  beneficiary  on  a  bond  or  policy 
in  the  full  amount  of  those  repayments. 
Section  674.48(f){3)(ii).  If  the  amount  of 
expected  receipts  is  less  than  $100,000, 
the  institution  must  still  make  a 
reasonable  effort  to  assure  itself  that  the 
bond  coverage  will  protect  its  interest.  It 
can  do  so  by  assuring  itself  that  the 
collector  is  bonded  in  an  amount  ten 
times  larger  than  the  amount  of 
repayments  expected  to  be  generated  in 
a  two-month  period  on  accounts  the 
institution  itself  refers  to  the  agent,  a  . 
multiple  designed  to  provide  some 
protection  from  the  effects  of  competiiig 
claims.  Section  674.48(f)(3)(i)(A).  The 
institution  should  be  able  to  satisfy  this 
requirement  with  a  minimum  of 
investigation.  If  this  multiple,  on  the 
other  hand,  exceeds  the  amount  the 
collector  will  be  receiving  during  the 
two-month  period  for  all  its  clients,  and 
demonstrates  that  to  the  satisfaction  of 
the  institution,  the  final  rule  provides 
that  a  smaller  bond  is  reasonable. 
Section  674.48(fK3)(i)[B).  It  must  be 
emphasized  that  these  particular 
bonding  requirements  apply  only  in 
those  instances  in  which  the  institution 
permits  the  third  party  to  pay  itself  out 
of  receipts  on  the  loan  accounts,  and 
therefore  only  apply  to  contracts  with 
collection  firms. 

An  institution  that  engages  a  law  firm 
to  perform  collection  services  on  its 
accounts  (other  than  actual  collection 
litigation)  must  assure  itself  of  this 
protection  in  the  same  manner  as  with 
any  other  third-party,  by  reviewing  the 
bond  or  insurance  policy  to  determine 
whether  it  protects  against 
misappropriations  by  employees  of  the 
firm.  Where  a  law  firm's  malpractice 
insurance  also  indemnifies  for 
misappropriation  of  funds  by  any  of  the 
employees  of  the  firm  in  the  course  of 
collection  activity,  such  a  policy  would 
provide  coverage  comparable  to  that  of 
a  fidelity  bond. 

Comment:  A  number  of  commenters 
opposed  the  provision  in  proposed 
§  674.46  (c)(2)  and  (d)(4)  that  would 
require  institutions  to  use  billing 
services  and  collection  firms  that 
provide  monthly  statements  to 
institutions  to  show  activities  with 
regard  to  each  borrower.  Some 
commenters  stated  that  the  proposed 
requirements  are  unnecessarily 
burdensome  due  to  lack  of  personnel  to 
review  statements,  and  a  costly 
duplication  of  effort  because  institutions 
already  receive  information  regarding 


the  borrower's  status  from  various  other 
reports.  Several  commenters  suggested 
that  the  proposal  be  dropped  due  to 
increased  {Hogramming  costs  which  the 
commenters  betieved  would  be  very 
high. 

All  of  these  commenters  opposed  the 
requirement  that  the  monthly  statements 
from  biibn^  and  collection  firms  should 
include  amonnts  applied  to  principal, 
interest,  and  late  charges.  The 
commenters  stated  diat  the  requirement 
is  redundant  due  to  the  fact  that  this 
information  is  already  kept  by  the 
institution  in  its  accounting  system. 

Several  commenters  stated  that 
collection  firms  should  be  required  to 
furnish  the  information  listed  in 
proposed  $  674.48(d)(4]  of  this  section, 
only  upon  the  close  and  return  of  the 
account  to  the  institution.  A  few 
commenters  suggested  that  the 
regulations  require  quarterly  statements 
which  show  only  payments  and 
commissions  charged. 

Response:  A  change  has  been  made. 
The  Secretary  agrees  with  the 
commenters  that  some  of  the 
information  required  is  available  to  the 
institution  through  various  other  reports. 
Therefore,  many  of  the  items  previously 
listed  in  §  674.48  (c)(2)  and  (d)(4)  have 
been  deleted;  these  provisions  now 
require  an  institution  that  uses  a  billing 
service  or  a  collection  firm  to  secure 
&T)m  these  contractors  a  quarterly 
statement  instead  of  a  monthly 
statement  as  proposed  in  the  NPRM. 

Comment:  Many  commenters  objected 
to  §  674.46  (c)(5)(i)  and  (d)(3)(i)  of  the 
proposed  rules  which  gave  the 
institution  an  option  to  use  billing 
services  and  collection  firms  that 
instruct  the  borrower  to  pay  the 
institution  directly.  The  commenters 
suggested  the  requirement  be  deleted  or 
reworded  as  follows:  "  •  *  *  instructs 
the  borrower  to  make  checks  payable  to 
the  institution,  but  remit  to  the  service 
or  firm."  Several  commenters  stated  that 
it  is  a  responsibility  of  a  biUing  service 
and  collection  firm  to  receive  payments. 
The  commenters  also  expressed  the 
concern  that  this  requirement  would 
delay  the  communicating  of  account 
activities  and  result  in  inaccurate 
information. 

Response:  No  change  has  been  made. 
The  institution  is  primarily  responsible 
for  Perkins  Loan  funds,  and  the 
Secretary  sees  no  reason  to  bar  the 
institution,  if  it  chooses,  from  receiving 
payments  directly  from  the  borrower. 
Therefore,  this  will  remain  as  an 
institutional  option.  §  674.48  (c)(4)(i)  and 
(d)(l){i). 

Comment:  Many  commenters 
disagreed  with  proposed  §  674.48(d)(3) 
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(ii)  and  (iii^  which  would  require  a 
collection  fum  to  depoak  funds  caUscted 
from  the  boEtowet  ia  a  lock-box  oc 
institutional  trust  accouai  The 
commenters.  stated  that  in  most  States, 
coIlectiQni  firms  are  licensed  and 
bonded,  and  ate  required  bjf  law  to  pay 
clients  on  a  regular  moathly  baais.  The 
commenters  also  stated  that  by  State' 
law,  fimda  are  supposed  to  be  keftia  on 
agency  client  tiuai  fund  Sevecal 
commenters  believed  that  thia  pnniiiial 
would  require  more  bookkeeping,  {qe  the 
institutions  and  agpnpjy^  and 
establishmenl  of  additional  baak 
accounts.  Other  commenters  stated  that 
ft  would  be  costly  because  of  monthly 
box  rental  fees.  Some  of  these 
commenters  stated  that  this  proposal 
will  not  providte  any  additional 
protection  againal  unlawful  use  oi  leaa 
funds  beyond  that  abreat^  provided  by 
bonding,  requirementa. 

Response:  No  change  haa  been.  made. 
The  Secretary  believes  that  the 
proposed  pcovisisns  bes*  satisfy  the 
Secretary'agoala  of  protecting  the 
Federal  Goverament's  interest  ia.  the 
title  IV  fund&  It  is  rfiflicwlt  to  see  am 
basis  for  concluding  that  loan 
repayments.  ^"'"■»inglrd  ia  a  sing^ 
client  trust  fund  would  be  protected  in 
the  event  of  either  embezzlement  or 
insolvency  by  the  fum  as  fuUy  as  ii  tbey 
had  been  promptly  de{MUited  ia  an 
instUutioaal  tcitst  account,  after 
deduction  of  the  fma'a  Goraaussions. 
Therefore^  if  an  iB^tjt^tiiQn  chaoses  not 
to  use  a  collection:  firm  thai  iaitruct»  the 
borrower  to  pay  the  institution  directly, 
it  must  employ  one  that  deposits  those 
funds  in  a  lock-box  or  insbtutieQal  trust 
accounL 

Comment- Many  cofBflienters  objected 
to  requiring  an  institution  to  easur e  that 
a  collection  firm  does  not  (teduct  its  £ees 
from  the  anoual  it  receives  bom  the 
borrower.  The  commenters  suggested 
that  the  Secretary  allow  such  a  finm  to 
retain  its  commission  before  remitting 
payment  to  the  iBstitution  provided  that 
borrower*'  accounts  are  credited  The 
commenters  believed  that  firms  would 
be  forced  to  extend  credit  to  their 
clients — creating  paperwork  and 
expense.  A  niiHiber  of  these  eommenters 
also  noted  that  attorneys  usually  deduct 
their  fees  from  the  payiaen*.  The 
commenters  suggested  that  this  proposal 
be  deleted  and  that  the  institutioB.  1:^ 
allowed  to  use  its  discretion:  in 
establishing  mutual  agreeniaits  with  the 
collection  firms.  They  believed  that  this 
proposal  offered  no  additional 
protection  against  abuse.  The 
commenters  stated  that  the  additional 
institutional  workload  to  audit 
collection  firms,  to  process  invoices  and 


paymeBtK  and  the  adversarial 
relatienabi^  between  inrtikstions  and 
collection  Bras  whicK  thejp  fek..  would 
be  created  by  tlm  peoposal  woald  m)t 
make  this  requirement  coafc-eftective. 

Respaase:  A  chaage  has  been  made. 
The  SecEcfiaty  agrees  with  the 
commenters  that  (he  proposed 
requirement  may  not  be  cost-eflective 
and  this  provistaa  has  been  deleted. 
Coanaeat  Numerous  cammen«ers 
responded  to  die  Sceretavy'^s  iiivitvtion 
to  coannent  on  whether  or  not  the 
prohibition  gainst  aa  institHtion  using  a 
commonly  owned  bithag  service  and 
coUcetion  firm  should  b«  revoked.  These 
coamsBtefs  behcved  that  alfewing  die 
use  o£  CQonnon^  owned  services  would 
pnatat  a>  conflict  of  mterest.  The 
cammenters  stated  dk»l  Feveking  this 
prohiintroB  weaid  make  n  awre 
advantageoas  (ora  eamfany  to  porsue 
an  account  afier  dfe(!auto,  when  the 
percentage  of  ictan  weald  be  greater. 
Some  conaneatefs  betieved  dMrt  simRer 
firms  coUeet  more  aggressively  and  are 
■on  sensitive  to  inslilalrana)  needs  end 
that  reamring  die  prohdbitsm  wodd 
enable  lasgt  firms  to  nnderbid  them  and 
monflfsohze  the  prevision  of  these 
services,  to  the  idtimate  detriniefrt  of  the 
institutions  and  the  Ibea  psegram. 
Several  coBaneaten  expiessed  concern 
that  arc  envinmnient  far  aasasc  would 
be  creeled  sad  the  system  oi  checks  and 
balaaces  wouki  be  ehaiiaaitedi  The 
commenters  fatlieved  that  deteiaf  rids 
requiccinent  would  also  increase  tie 
pev-do&ar  cost  at  cottections,  and 
therefore,  they  recoramended  that  the 
regulation  not  be  revoked. 

However,  a  smaller  aaaifcei  of 
commenta-8  responded  favorably  to 
revoking  the  provision  that  prohibits  sn 
institution  front  using  a  eoflection  firm 
and  billing  service  t^  are  conunonly 
owned.  Theae  connaenters  provided  the 
following  reasons  as  to  why  this 
provision  should  be  revoked;  (1) 
Allowing  institotions  to  nse  cotiection 
firms  and  billing  services  that  are 
coaunonly  owned  may  improve 
communiGations.  thus  iaqiroving  the 
efficiency  of  the  bdhng/cottactiDa 
proce»;  (2)  The  ppriwbitian  may  stifle 
and  prohibit  the  establlsfaasent  of 
consortfum.  agreements  which  can  be  an 
effective  means  of  performing  collection 
efforts;  (3)  These  may  be  a  redaction  in 
operating  costs  to  institotboos  because  it 
would  eliminate  the  papetwork  of 
sending  accounts  fiomi  biUang  to 
collection  furor  (4)  There  would  be 
consistency  between  the  Perkins  Loan 
and  Guarajiteed  Student  Loan  programs; 
and  (5)  Maintadning  the  regale tion  may 
prohibit  normal  effective  operations  and 
restrain  trade. 


Response:  No  change  has  been  made. 
The  dietary  appreciates  the  comments 
received  regarding  the  prcrrrsion  which 
prohibits  institutions  from  contrdcting 
with  commonly  ovimed  billing  services 
and  collection  firms.  After  considering 
the  coaunentK  the  Secretary  agrees  wifh 
the  majority  of  the  commenters  that  the 
checks  and  balances  which  this 
prohibition  provides  are  necessary  »o 
protect  the  Fund,  and  tbefefore  does  not 
believe  l^t  revoking  this  prohibition  is 
prudent  at  this  time. 

Comment:  Several  eemmenters 
responded  to  the  Secretary's  imntatfon 
to  comment  on  whether  a  provision 
should  be  added  to  require  an  institution 
that  contracts  with  a  single  fern  or  with 
commonly  owned  fums  to  perform  both 
billing  and  collecting  to  obtain  biennial 
audits  of  the  Perkins  Loan  accounts  of 
the  firm(s>.  All  of  these  commenters 
opposed  diis  provision  and  stated  that 
audits  should  only  be  conducted  when 
and  if  the  school  needs  them. 

Response:  The  Secretary  appreciates 
the  comments  and  does  not  include  such 
a  provision  in  the  regulation,  hr  view  of 
the  bonding  requirement  for  biHing 
services  and  collection  firms,  the 
Secretary  no  longer  believes  that  the 
provision  regarding  bienniaf  andtts  of 
these  firms  is  necessary.  However,  tfie 
Secretary  considers  periodic  auditing  of 
the  institution's  accounts  held  by  a  fhin 
to  be  a  desirable  practice. 

Comment:  Several  commenters 
suggested  that  defaulted  annrants  shoufd 
be  subject  to  oAet  of  Fedleral  hicome 
tax  refunds  by  the  hitemal  Revenue 
Service. 

Response:  No  change  has  been  made. 
The  hntemal  Revenue  Service,  on  behalf 
of  any  Federal  agency,  if  authorized  by 
theSpemJing  Reduction  Act  of  1984 
(Pub.  b.  98-389,  Section  2653,  98  Stat. 
1153)  to  offset  Federal  income  tax 
refunds  of  taxpayers  who  owe  debts  to 
the  United  States.  26  U.S.C.  6402(dJ. 
Because  loan  debts  are  not  regarded  as 
owed  to  a  Federal  agency  until  assigned 
to  the  Department  of  Education,  the 
Secretary  has  no  basis  for  requesting  an 
offset  for  such  debts  against  a 
borrower's  Federal  mcome  tax  refund. 
Moreover,  this  authority  now  extends 
only  to  offsets  of  refunds  payable  before 
December  31. 1987. 

Section  674.49  Bankruptcy  of  borrower. 

Commenl:  Several  commenters 
objected  to  both  perceived  and  real 
requirements  in  the  proposed  rule 
regarding  institutional  responsibilities 
with  regard  to  borrower  bankruptcies  as 
being  overly  burdensome  and  costly  in 
light  of  costs  of  litigation  and  the 
expected  recovery,  and  urged  that 
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greater  reliance  be  placed  on 
institutional  discretion  in  selection  of 
enforcement  actions  on  such  loans. 

Response:  The  regulations  require  the 
institution  to  exercise  due  diligence  in 
attempting  to  enforce  a  loan  owed  by  a 
borrower  who  has  filed  for  relief  in 
bankruptcy.  Generally  speaking,  they  do 
not  require  the  institution  to  do  more 
than  it  would  otherwise  be  required  to 
do  in  the  context  of  any  other  litigation, 
nor  less  than  the  institution  is  already 
required  to  do  under  bankruptcy  law. 
For  example,  the  regulations  require  the 
institution,  upon  notification  of  the  filing 
of  a  bankruptcy  petition,  to  suspend 
collection  action  outside  the  bankruptcy 
proceeding,  and  require  the  institution, 
at  a  minimum,  to  prepare  and  file  a 
proof  of  claim,  an  extremely  inexpensive 
and  simple  step  in  the  collection 
process.  The  regulations,  on  the  other 
hand,  require  the  institution,  as  a  trustee 
of  the  Fund,  to  consider  carefully  the 
various  enforcement  actions  that  other 
prudent  creditors  would  take  to  protect 
their  claims  against  a  debtor  in 
bankruptcy,  and  to  take  those  actions 
which  are  legally  authorized  and  which 
are  not  expected  to  cost  more  than  the 
size  of  the  loan  and  the  future  recovery 
from  the  debtor  can  justify. 

Institutions  differ  greatly  in  their 
experience  with  loan  collection  in 
general  and  with  bankruptcy  in 
particular,  institutions  likewise  differ  in 
their  commitment  to  aggressive  loan 
collection.  In  light  of  these  differences 
and  the  substantial  Federal  interest  at 
stake  in  this  matter,  it  is  entirely 
appropriate  for  the  Department  to 
provide  in  these  rules  specific  guidance 
and  minimum  standards  for  the  exercise 
of  due  diligence  in  the  context  of  student 
loan  bankruptcies,  rather  than  leaving 
the  choice  of  actions  to  the  discretion  of 
each  institution.  I 

The  Department  recognizes  that  I 
realistic  consideration  of  costs  of 
litigation  must  be  made  with  regard  to 
each  step  in  the  handling  of  student  loan 
bankruptcies,  and  the  final  regulations 
require  the  institution  to  make  a 
reasonable  estimate  of  the  cost- 
effectiveness  of  an  enforcement  action 
with  regard  to  a  debtor  in  bankruptcy 
before  it  expends  Fund  and  institutional 
assets  on  such  litigation. 

Comment:  Several  commenters 
believed  that  the  proposed  rule  would 
require  the  institution  routinely  to  file  a 
complaint  to  have  a  loan  in  repayment 
less  than  five  years  from  the  filing  of  the 
petition  determined  to  be 
nondischargeable,  and  objected  that  the 
law  does  not  require  this  action  in  order 
to  preserve  the  enforceability  of  the  loan 
obligation. 


Response:  Clearly,  the  statute  places 
the  burden  of  securing  a  determination 
of  dischargeability  on  the  debtor  for 
those  loans  falling  under  11  U.S.C. 
523(a)(8)(A),  and  the  institution  need  not 
initiate  the  consideration  of  that  issue 
by  filing  a  complaint  to  have  the  loan 
determined  to  be  nondischargeable. 
Neither  the  proposed  rule  nor  the  final 
rule  requires  the  institution  to  file  such  a 
complaint  in  every  case  involving  a 
nondischargeable  loan.  Consistent  with 
the  consideration  of  litigation  costs 
discussed  earher.  §  675.47(e)(5)  (i)  and 
(ii)  permit  the  institution  to  charge 
actual  costs  to  the  Fund  if  it  chooses  to 
contest  aggressively  the  discharge  of  a 
loan  under  circumstances  in  which  the 
Department  considers  such  action  likely 
to  prove  cost-effective,  and  a  contingent 
amount  in  other  circumstances.  The 
institution  that  chooses  to  file  a 
complaint  for  a  determination  of 
nondischargeability  under 
circumstances  described  in  §  674.49(c) 
(3).  (4),  and  (5)  may  charge  the  actual 
amount  of  litigation  costs  to  the  Fund.  In 
all  other  cases,  the  institution  may 
charge  the  fund  only  those  costs  not  to 
exceed  one-third  of  the  amount  of  any 
judgment  obtained  by  that  action. 
Comment:  Several  commenters 
objected  to  the  requirement  in  the 
proposed  rule  that  an  institution  include 
in  its  pleadings  a  request  for  judgment 
on  the  amount  owed  by  the  debtor  in 
those  instances  in  which  the  school  files 
a  complaint  to  have  a  loan  obligation 
determined  to  be  nondischargeable.  or 
opposes  a  complaint  seeking  to  have  the 
loan  held  to  be  dischargeable.  The 
commenters  believed  that  such  an 
action  was  not  appropriate  in  a 
bankrupcty  proceeding. 

Response:  No  change  has  been  made. 
Because  the  bankruptcy  court  has 
jurisdiction  to  adjudicate  cases  arising 
in  or  related  to  cases  under  the 
Bankruptcy  Code,  the  court  appears  to 
have  the  power  to  issue  an  order 
determining  the  amount  owed  on  a  debt 
included  in  the  bankruptcy  proceeding. 
Moreover,  the  practical  benefits  of 
securing  a  judgment  on  the  debt  in  the 
bankruptcy  proceeding  are  obvious: 
first,  the  institution  at  this  time 
definitely  knows  the  location  of  the 
debtor,  who  either  before  or  after  the 
bankruptcy  may  be  difficult  to  trace; 
second,  the  judgment  tolls  the  running  of 
the  statute  of  limitations  on  the  debt; 
and  third,  the  action  increases  the 
likelihood  that  the  debtor  will  enter  into 
a  reaffirmation  agreement  regarding  the 
loan  obligation,  and  make  such  an 
agreement,  which  would  be 
incorporated  in  a  consent  judgment, 
more  valuable  to  the  institution  after  the 


bankruptcy  is  closed.  Therefore,  this 
requirement  states  what  constitutes  a 
good  collection  practice  and  has  been 
retained  in  S  674.49(c)(5)(ii). 

Comment:  Some  commenters  believed 
that  the  institution  should  not  be 
required  in  every  Chapter  13  proceeding 
to  seek  to  have  the  plan  extended  to  the 
full  five  years  authorized  under  the 
Code,  but  should  be  permitted  to  seek 
this  extension  before  those  courts  which 
appear  receptive  to  such  a  proposal. 

Response:  The  comment  is  well  taken, 
and  this  requirement  has  been  deleted 
from  the  final  rule;  institutions  are  urged 
to  consider  this  action  on  a  case  by  case 
basis. 

Comment:  One  commenter  believed 
that  the  regulations  were  perhaps 
excessively  detailed  regarding  the 
institution's  responsibilities  with  regard 
to  claims  of  undue  hardship,  but  silent 
on  other  grounds  for  excepting  loans 
from  discharge,  such  as  borrower 
misrepresentation  of  financial  status, 
and  suggested  that  the  institution  be 
counseled  to  consider  weighing  the  cost 
of  attempting  to  oppose  discharge  on 
other  grounds  against  the  likely 
recovery. 

Response:  The  Department  recongizes 
that  in  most  instances  the  institution 
will  lack  the  information  needed  to 
establish  that  a  loan  should  be  excepted 
from  discharge  under  the  false 
representations  and  fraud  provisions  of 
11  U.S.C.  523(a)  (2)  and  (4).  and 
therefore  does  not  require  the  institution 
to  undertake  an  investigation  that  might 
establish  that  the  loan  should  not  be 
discharged  for  such  fraud.  On  the  other 
hand,  the  institution  as  a  trustee  of  the 
Fund  has  a  responsibility  to  exercise 
diligence  in  attempting  to  collect  these 
loans  as  assets  of  the  trust,  and  cannot 
ignore  information  it  has  in  its 
possession  that  might  establish  that  the 
student  loan  debtor  obtained  the  loan  by 
means  of  false  pretenses  or  a  false 
statement  of  his  or  her  financial 
condition.  Where  the  institution  has 
information  that  shows  that  the  debtor 
made  such  false  statements,  its  general 
fiduciary  responsibility  for  collection 
litigation  requires  it  to  protest  the 
discharge  on  that  ground  where  there  is 
some  likelihood  that  the  debt  can  be 
recovered  from  the  debtor.  34  CFR 
674.46(a)  (1).  (2).  The  costs  of  such 
litigation,  to  the  extent  not  recovered 
from  the  debtor,  can  be  charged  to  the 
Fund  under  §674.47(e)(5)(ii). 

Comment:  One  commenter  pointed  out 
that  the  institution  should  not  be 
required  to  oppose  a  discharge  if  a 
Chapter  13  debtor  is  unable  to  complete 
the  payments  required  under  the 
previously  approved  plan  and  seeks  a 


discharge  under  11  U.S.C.  132a(bl.  a» 
proposed  eatCer.  because  auch.  a 
discharge.,  if  granted,  aflecta  only  loans 
dischargeable  under  the  tenns  of  11 
U.S.C.  523Ca}(ai.  By  not  opposing  such  a 
request,  the  institution  ensures  that  a 
debtor  who  migjvt  have  been  able  to 
discharge  his  or  her  obligation  without 
regard  to  the  five-year.,  undue  hardship 
rule  in  523(al(81  must  now  meet  that  test 
in  order  to  have  the  loan  discharged. 

Response:  The  comment  is  well  taken, 
and  the  final  rule  has  been  revised  to 
require  the  institution,  rather  than 
opposing  a  discharge  requested  under  11 
U.S.C.  1328tbJ.  to  act  only  where  that 
action  can  potentiaBir  protest  the  future 
enforceability  of  the  loan  and  i»not 
disproportionately  costly.  Thus,  the 
institution  should  monitor  the  debtor's 
performance  under  the  Chapter  IJ  plan, 
and  identrfy  farhire  by  the  debtor  to 
make  the  payments  reqnfred  under  that 
plan.  Where  the  mstttntfon  fmds 
repeated  fafhires  to  make  required 
payments,  it  should  auttcipate  that  the 
debtor  wilF  seek  a  "hardship  drecharge" 
under  II  U.S.C.  1328(bJ.  Such  a 
discharge,  rf  granted,  will  discharge 
loans  which  entered  repayment  more 
than  five  years  before  the  filiag  of  the 
petition.  If  the  inatitution  holds  a 
nondischaigeabk  kwit.  ft  need  take  no 
action  at  this  point;  hotwtver,  tf  the 
institntiCTi  holds  »  dischargeable  Hoan.  it 
must  then  rerievr  the  cost  and  likefihood 
of  success  of  either  Bwvmg  to  rfrsmisa 
the  case  in  order  to  preempt  the 
expected  request  for  a  '^lardship 
discharge,"  m  wafting  for,  and  opptming. 
that  request.  The  institution  must  review 
its  own  reconb  and  pertinent  court 
record*  to  evabate  whether,  under 
applicable  proviskms  of  bankruptcy 
law,  the  facts  in  the  case  support  a  move 
to  dismiss  the  case,  or  an  objectian  to 
the  requested  "hardship  discharge, "  and 
further,  wfactfaer  Am  amount  the 
institution  will  spend,  widi  tbe  amouots 
already  ^>cnt  in  htigating  this  partrodar 
bankruptcy,  exceed  one-thiid  of  the 
anKWDt  of  the  loan  debt  that  will  be  lost 
if  the  discharge  is  granted  In  the  case  of 
larger,  dischargeaWe  loans  and  low- 
divided  ptana.  the  Department  expncts 
that  opposition  by  the  institution  will  be 
cost-effective,  and  ia  those  cases, 
aggressive  oppoaitioR  by  the  institotion 
is  a  necessary  eleiRenl  of  its  due 
diligence  responsibilities. 

Section  674.50  Assignment  of  defaulted 
notes  to  the  United  States. 

Comment:  Several  commenters  felt 
that  §  674.50(aUl)  of  the  proposed  rule, 
which  would  have  required  that  a  note 
be  in  default  for  two  years  before  it 
could  be  assigned  to  the  United  States, 
was  too  restrictive.  They  stated  that 


institutiooa  should  have  aa  option  of 
assigning  a  oote  to  the  United  States  at 
any  tiaie  after  due  diligeace  preeedtires 
have  been  perfomed. 

One  coraiuater  stated  that  the 
pcoviaion  for  assi^uog  notes  should  be 
deleted  fron  the  regulatiooa  because  the 
procedures  nuy  be  a  disincentive  for 
schools  to  do  a  good  coUectisas  job. 

Response:  A  change  has  been  made. 
The  Consolidated  Ctemibns  Badset 
Reconciliation  Act  of  igss  eliwitated 
the  reqairement  that  a  loaa  must  be  m 
default  for  two  years  beibce  as 
institution  may  assign  it  to  the  United 
States.  In  accocdance  with  this  Act 
§  674JO(a)(lX  as  propoaed  in  the  NHIM, 
has  been  deleted.  An  institation.  may 
assign  a  defaulted  loan  to  the  United 
States  if  that  institution  has  been  unable 
to  collect  a  payment  afta  following  the 
due  diligieiice  procedures  through  a  first 
collection  effort,  and  if  litigation  is 
required  under  these  rvues.  tlm)iigb  entry 
of  a  iudpnenL  The  assignment  process 
is  not  intended  as  a  disineeBtive  for  loan 
collections,  bat  is  available  oaly  if  a 
loan  cannot  be  collected  after 
institutional  cnllectiop  effiMts  have  been 
exhausted. 

ComtatnL  Many  conwienters 
expressed  concern  with  l674.S0(a)(3}  of 
the  propoaed  rule  which  permits  an 
institutioB  to  aaai^  to  the  Secretary 
only  those  accounts  greater  than  $200. 
They  felt  that  this  may  be  a  problen  for 
two-year  institutioos  and  that  the 
ninimura  amount  should  be  reduced  to 
Si 00.  Some  of  these  commenters  stated 
that  they  would  support  this  proposal  if 
§  674.47.  "Costs  chargeable  to  the  Fund." 
allows  institutions  to  cancel,  forgive  and 
cease  to  parsue  accounts  vaUied  at  $200 
or  less.  Other  commenters  qaestioned 
how  the  accounting  would  be  handled 
for  accounts  of  $200  or  less.  One 
commenter  stated  that  the  account 
balance  to  be  assigned  shotktd  be  no  less 
than  $500.  One  commenter  stated  that 
no  doUar  minimum  should  be  placed  on 
assigned  accounts. 

Respastse:  No  change  has  been  made. 
The  purpose  of  the  provisions  in  the 
statttte  for  assignment  to  die  Secretary 
is  to  permit  the  Federal  Government  to 
use  its  resources  to  enforce  the  loan. 
Based  on  its  experience  with  its  current 
portfolio  the  Department  considers  an 
account  balance  of  $200  to  represent  the 
minimum  account  size  to  be  handled 
effectively.  The  Secretary  is  including  a 
provision  in  1 674.47  for  die  write-off  of 
account  balances  of  $200  or  less. 
Accounts  that  are  written  off  should  be 
handled  according  to  normal 
institutional  accounting  procedures; 
however,  if  a  payment  is  made  on  an 
account  after  the  account  has  been 


written  oS,  the  payment  mast  be 
deposited  into  the  Fund 

Comment:  Several  commenters  stated 
that  the  documentation  requirements  in 
proposed  9  674.SQ{c)  were  excessive, 
particularly  for  iastitutioas  with  default 
rates  of  lao  percent  or  less,  and  should 
be  eliminated. 

Response:  A  change  has  been  made. 
The  Secretary  has  clarified  the 
regulation  in  §  a74.50(c)  to  state 
explicitly  that  all  institutions  must 
certify  in  writing  that  due  diligence 
required  under  Subpart  C  has  been 
exercised  on  each  loan  subsaitted  for 
assignnwnt  but  that  docanentation 
supporting  institntional  coopiiance  with 
all  of  the  due  dihgence  reqoireraents 
need  rtot  be  subnitted  if  the  iastitictiaB 
has  a  default  rate  of  7.5  percent  or  less 
as  of  June  30  of  the  second  year 
preceding  the  submission  period. 

Comment:  A  few  coDHunlers  stated 
that  the  regulations  should  not  require 
submission  of  the  "original  promissory 
note"  as  part  of  the  assignment 
procedure,  since  originals  are  sometimes 
lost  in  the  process  oi  litigation.  The 
commenters  proposed  that  the 
regulations  shoi^  state  "certified 
original  copy"  of  the  pmnissory  note. 
Response:  A  change  has  been  made. 
The  Secretary  ooncars  with  the 
commenters.  The  words  "or  certified 
copy  of  the  ori^nal  note,"  have  been 
added  to  S  674.5G{cK2}. 

Comment  One  commenter  opposed 
the  requirements  in  proposed 
§  674.50(cH5)  that  copies  of  all  approved 
requests  for  deferment  and  caBcellation 
must  be  submitted  with  notes  submitted 
for  assignment.  The  commenter  beheves 
that  this  proposal  is  neither  feasible  nor 
cost-effective. 

Response:  No  change  has  been  made. 
In  collecting  assigned  loans,  the 
Department  frequently  encounters 
disputes  about  alleged  deferments. 
Adequate  documentation  reganhng  all 
such  requests  is  therefore  essential  to 
the  Government's  collection  action  in 
these  accounts. 

Comment:  One  commenter  stated  that 
proposed  §  674.50(c)(7),  requiring 
documentation  that  the  institution  has 
withdrawn  the  account  from  any  firm 
that  it  employed  for  address  search, 
billing,  and  collection  or  litigation 
services,  would  be  an  unnecessary 
burden  on  institutions. 

Response:  No  change  has  been  made. 
In  the  experience  of  the  Department,  a 
failure  h^  the  institution  to  recall 
assigned  accounts  from  its  coUection 
firms  causes  confusion  for  the  debtor 
and  the  Department  and  requires  a 
considerable  amount  of  time  and  effort 
by  the  Department  to  correct  These 
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problems  justify  imposing  on  institutions 
the  added  step  of  documenting  that  they 
have  in  fact  done  what  they  were 
required  to  do  upon  relinquishing  their 
interest  in  the  note  to  the  United  States. 
Comment:  One  commenter  stated  that 
a  Chapter  7  discharge  or  a  Chapter  13 
hardship  discharge  has  no  effect  on  a 
loan  which  is  within  the  five-year 
period,  and  suggested  that  proposed 
§  674.50(d)(1)  should  clarify  that  no 
entry  of  judgment  is  required  if  the  loan 
is  expected  from  discharge  under  11 
U.S.C.  523(a)(8).  and  should  permit 
assignment  of  this  kind  of  loan  if 
litigation  would  not  otherwise  be         j 
required  under  these  rules.  I 

Response:  No  change  has  been  made. 
The  rule  requires  the  institution  to 
secure  either  a  judgment  and  a 
determination  by  the  bankruptcy  court 
that  the  loan  to  be  assigned  is 
nondischargeable.  or  a  judgment  on  the 
loan  obligation  after  entry  of  a  general 
discharge  order,  not  merely  to  secure  an 
interpretation  of  the  effect  of  a  general 
discharge  order  on  a  student  loan,  but  to 
make  enforcement  of  such  loans  in  the 
hands  of  the  Government  more  cost- 
effective.  The  purpose  of  the  assignment 
provisions  of  the  statute  is  to  enable  the 
Department  to  recover  the  Federal 
investment  in  assigned,  defaulted  loans. 

No  reasonable  prospect  of  recovery 
exists  on  a  loan  discharged  in 
bankruptcy,  and  recovery  on  loans 
which  are  dischargeable  on  a  showing 
of  undue  hardship  can  be  expected  to 
involve  costs  beyond  those  typically 
encountered  in  enforcing  other  defaulted 
loans.  It  is  reasonable  to  expect  that 
borrowers  owing  a  dischargeable  loan 
assigned  to  the  Government  will 
respond  to  a  Federal  demand  for 
payment  not  only  by  asserting  the 
defenses  they  might  assert  on  the  loan 
itself,  but  also  by  seeking  to  reopen  their 
bankruptcy  proceeding  and  demonstrate 
undue  hardship.  The  institution  should 
reasonably  be  expected  to  meet  those 
costs  under  circumstances  described  in 
the  final  rule  in  order  to  sustain  its  own 
Fund  and  to  establish  a  credible 
deterrent  to  ready  recourse  by  its 
borrowers  to  relief  in  bankruptcy.  The 
Federal  Government,  which  has  already 
supported  the  institution's  collection 
costs,  accepts  assignments  in  order  to 
generate  revenues.  It  is  not  cost- 
effective  for  it  to  spend  the  additional 
lime  and  staff  resources  needed  to  deal 
with  these  bankruptcy-related 
challenges  in  order  to  recover  on  this 
particular  category  of  assigned  loans.  In 
order  to  assure  that  enforcement  of 
loans  included  in  a  previous  bankruptcy 
case  will  not  be  disproportionately  more 
costly  than  collection  of  other  assigned 


loans,  it  is  reasonable  to  accept  only 
those  loans  for  which  the  institution, 
which  currently  derives  financial  benefit 
from  the  assignment  in  the  form  of  a 
reduced  default  rate,  to  secure  either  a 
judicial  determination  of  enforceability 
of  the  loan  from  the  bankruptcy  court,  or 
from  another  court  in  which  the 
borrower  had  the  opportunity  to  assert 
the  defense  of  a  discharge  in 
bankruptcy,  but  failed  to  do  so. 
Comment:  A  few  commenters 
suggested  that  proposed  §  674.50(d)(2) 
be  amended  to  permit  assignment 
following  unsuccessful  efforts  by  an 
institution  to  collect  in  the  courts.  The 
commenters  expressed  the  belief  that 
this  proposed  provision  will  discourage 
institutions  from  litigating  difficult 
cases. 

Response:  This  provision  is  now  found 
in  §  674.50(e)(2);  no  other  change  has 
been  made.  For  the  same  reasons  that 
make  a  judicial  determination  of 
enforceability  a  reasonable  condition  for 
assignment  of  a  loan  owed  by  a 
borrower  who  has  resorted  to 
bankruptcy,  a  judgment  is  a  reasonable 
prerequisite  for  assignment  of  those 
loans  which  should  be  litigated  as  an 
element  in  the  performance  of  the 
institution's  due  diligence 
responsibilities.  The  commenter, 
moreover,  has  identified  precisely  those 
loans  on  which  this  requirement  is  most 
reasonably  imposed.  Except  with  regard 
to  claims  of  the  defense  of  infancy,  to 
which  a  variety  of  rejoinders  are  almost 
always  available,  in  this  Department's 
considerable  experience  in  attempting 
collection  on  hundreds  of  thousands  of 
assigned  student  loans,  the  cases 
described  in  the  comment  as  difficult 
cases  are  difficult  because  of  some 
action  or  inaction  by  the  institution 
which  the  borrower  claims  to  have 
caused  injury  and  to  bar  enforcement  of 
the  loan  obligation.  It  is  difficult  for  the 
Government  to  respond  to  such  charges, 
since  the  information  needed  to  sustain 
or  dispute  the  charges  is  solely  in  the 
hands  of  the  assigning  institution, 
which,  for  any  of  a  number  of  reasons, 
may  not  provide  the  information  to  the 
Department  as  needed  to  rebut 
effectively  the  defense  and  recover  on 
the  loan.  Not  only  does  the  Department 
typically  lack  the  information  needed  to 
respond  to  borrower  defenses,  but  it  is 
hardly  fair  for  the  institution  to  derive 
the  benefits  now  available  from  the 
assignment  while  the  Department  bears 
the  expense  and  litigative  risk  in 
pursuing  the  borrower  on  these  loans. 

Comment:  Several  commenters 
believed  that  proposed  §  674.50(f). 
which  would  require  an  institution  to 
indemnify  the  Fund  for  any  note  found 


to  be  unenforceable  after  assignment, 
was  unnecessary  and  vague  and  should 
be  eliminated.  One  commenter  believed 
that  the  term  "indemnify"  legally  means 
that  some  type  of  insurance  must  be 
provided  in  case  the  note  is  not  a  legally 
binding  instrument,  and  that  the  statute 
does  not  require  an  institution  to 
purchase  insurance.  One  commenter 
believed  that  State  laws  which  provide 
that  no  officer  or  agency  of  the  Slate 
may  contract  any  indebtedness  on 
behalf  of  the  State  or  assume  to  bind  the 
State  in  an  amount  in  excess  of  the 
amounts  appropriated  by  the  legislature 
unless  expressly  authorized  by  law. 
prevented  compliance  with  the 
indemnification  requirements  in  the 
proposed  rule. 

Two  commenters  believed  this 
requirement  was  unfair  unless,  in  the 
event  that  an  assigned  account  is  found 
at  a  later  date  to  lack  needed 
documentation,  the  Department  were  to 
provide,  at  the  request  of  an  institution. 
a  second  review  of  the  loan  account  and 
the  institution's  performance  of  due 
diligence  before  making  a  final 
determination. 

One  commenter  questioned  the 
unilateral  determination  of 
unenforceability  in  proposed  paragraph 
(f).  The  commenter  questioned  the 
definition  of  "legally  unenforceable" 
and  asked  whether  an  account  is 
considered  to  be  "legally 
unenforceable"  when  the  statute  of 
limitations  has  expired  but  when  the 
account  is  still  considered  by  the 
institution  to  be  a  viable  obligation 
which  may  be  collected  through  such 
nonjudicial  remedies  as  offset  and 
withholding  of  services. 

Response:  No  substantive  change  has 
been  made.  The  provision  that  the 
Secretary  may  determine,  with  or 
without  a  judicial  determination,  that  an 
assigned  loan  is  not  legally  enforceable 
and  that  the  institution  must  reimburse 
the  Fund  for  the  amount  of  the  loan  he 
determines  to  be  legally  unenforceable, 
rests  on  the  nature  of  the  institution's 
responsibilities  as  a  trustee  of  the  loan 
Fund.  By  accepting  responsibility  for  the 
administration  of  the  loan  Fund,  the 
institution  accepted  a  fiduciary 
responsibility  with  regard  to  the 
administration  of  assets  of  the  Fund, 
including  the  duty  to  make  and  collect 
loans  from  the  Fund  in  a  competent 
manner,  and  the  duty  to  avoid  actions 
which  would  undermine  or  destroy  the 
value  of  the  loan  obligations,  which 
obviously  constitute  the  primary  asset  of 
the  loan  Fund.  The  responsibility  of  the 
institution  as  trustee  of  Fund  assets  has 
long  been  recognized  by  the 
Department,  and  these  particular 
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applications  of  that  responsibility  rest 
on  traditionally  recognized  principles  of 
common  law.  Moreover,  as  the  grantor 
of  this  trust  and  its  residual  beneficiary, 
the  Department  obviously  has  the 
authority  and  responsibility  to  identify 
those  instances  in  which  Fund  assets 
have  been  lost  or  rendered  valueless 
because  of  the  actions  or  omissions  of 
the  institution,  and  to  demand  that  the 
institution  reimburse  the  Fund  for  the 
amount  of  loss  caused  by  that  act  or 
omission. 

The  comments  that  the  use  of  the  term 
"indemnify"  implies  that  the  institution 
must  secure  insurance  for  its  actions 
with  regard  to  the  Fund,  and  that  the 
statute  does  not  authorize  the  imposition 
of  such  a  cost,  plainly  miss  this  point,  as 
does  the  comment  that  an  institution 
need  not  comply  with  this  provision  if  it 
is  subject  to  a  State  law  limiting  the 
authority  of  a  State  officer  or  agency  to 
agree  to  indemnify  another  unless  funds 
are  appropriated  for  that  purpose.  The 
proposed  rule  did  not  require  an 
institution  to  secure  an  insurance  policy 
for  itself,  or  to  enter  into  some  new 
indemnification  agreement  with  the 
Department.  The  rule  merely  articulated 
the  responsibility  the  institution  had 
already  assumed  by  virtue  of  its  existing 
relationship  with  the  Department  with 
regard  to  the  Fund.  To  avoid 
misunderstanding,  however,  the  final 
rule  replaces  the  words  "indemni^  the 
Fund"  with  the  more  general  terms 
"reimburse  the  Fund"  to  describe  the 
responsibility  of  the  institution. 

The  comment  that  "legally 
enforceable"  means  enforceable  by 
lawful  means,  as  opposed  to  merely 
enforceable  by  lawsuit,  is  well-taken, 
and  the  Secretary  wishes  to  clarify  that 
to  the  extent  that  the  Department  has 
collected  an  assigned  loan,  particularly 
by  offset  against  a  Federal  tax  refund, 
that  loan  was  legally  enforceable, 
whether  or  not  the  judicial  statute  of 
limitations  had  expired  on  the  loan. 
Opportunities  for  offset  by  the  Secretary 
are,  at  this  time,  quite  limited:  the 
statutory  authority  for  tax  refund  offsets 
now  extends  only  through  December  31. 
1987,  and  the  only  other  prospect  for 
offsets  lies  with  those  payments  due  to 
debtors  who  are  identified  as  Federal 
employees. 

As  a  practical  matter,  therefore,  the 
term  "enforceable."  as  used  in  these 
regulations,  now  means  enforceable  by 
the  Secretary  by  way  of  lawsuit.  Recent 
amendments  to  the  Act  may  make  this 
issue  as  it  involves  application  of  the 
statute  of  limitations  moot  for  the 
present:  section  484A  of  the  Act,  added 
by  Pub.  L.  99-272,  provides  a  six-year 
limitation  period,  commencing  on  the 


date  of  assignment  of  the  loan  to  the 
Secretary,  for  suits  by  the  United  States 
to  enforce  assigned  loans.  20  U.S.C. 
1091a(a)(4)(C).  Consistent  with  case  law 
governing  the  applicability  of  statutes  of 
limitation,  the  Secretary  considers  this 
statute  to  provide  the  United  States  a 
full  six-year  period  for  collection 
litigation,  from  the  date  of  assignment 
whether  or  not  any  period  of  limitation 
previously  applicable  to  that  account 
had  expired.  Because  of  this  provision, 
therefore,  it  does  not  appear  likely  that 
the  loans  assigned  in  the  near  future 
under  this  regulation  will  be 
unenforceable  by  virtue  of  the  running 
of  a  statute  of  limitations. 

As  to  other  defenses,  such  as 
misrepresentation  or  failure  of 
consideration,  however,  the  United 
States  as  assignee  of  the  loan  enjoys  no 
special  protection.  Moreover,  unlike 
questions  of  the  running  of  the  period  of 
limitations,  which  are  more  typically 
resolved  with  a  minimum  of 
documentation,  the  United  States  is 
unavoidably  and  totally  dependent  on 
the  institution  when  confronted  with 
defences  raised  by  debtors  based  on 
claims  of  fraud,  misrepresentation,  and 
various  forms  of  failure  of  consideration. 
Defending  against  these  kinds  of 
charges  will  require  the  United  States  to 
expend  a  considerable  amount  of  time 
and  effort  in  retrieving  from  the 
institution  documents  that  may  have 
been  lost  or  discarded  and  identifying 
witnesses  who  may  long  since  have  left 
its  employ  or  had  their  recollection 
dimmed  by  time.  The  Secretary 
therefore  considers  it  reasonable  to 
require  the  institution  to  reimburse  the 
Fund  in  those  cases  in  which  he 
determines  that  allegations  of  these 
kinds  of  defenses  are  credible  and 
would  make  successful  enforcement  of 
the  loan  doubtful.  The  institution  will 
acquire  title  to  the  loan  note  upon 
making  reimbursement  to  the  Fund.  If 
the  institution  disagrees  with  the 
determination  that  the  loan  is  not 
enforceable,  it  may  then  attempt  to 
secure  a  judgment  on  the  loan  in  order 
to  make  itself  whole  for  the 
reimbursement  to  the  Fund. 

The  Secretary  wishes  to  recover  on 
assigned  loans  to  the  greatest  extent 
practical  and  cost-effective,  and  has  no 
interest  in  peremptorily  finding  a  loan  to 
be  uneforceable.  The  Secretary 
therefore  has  every  reason  to  permit  an 
institution  to  supplement  its 
documentation  on  a  previously  assigned 
account  where  doing  so  would  not 
jeopardize  Federal  efforts  to  enforce  the 
loan.  Because  it  is  in  the  interests  of 
both  the  Department  and  the  institution 
to  handle  this  sort  of  supplementary 


action  on  an  informal  and  expedited 
basis,  the  Secretary  sees  no  need  to 
prescribe  procedures  in  these  rules  to 
govern  this  transaction. 

Comment:  Several  commenters 
objected  to  the  proposed  §  674.50(g) 
which  would  require  an  institution  lo 
consider  a  loan  in  default  after 
assignment,  if  the  rule  means  that  after 
an  account  is  assigned,  the  institution 
must  still  withhold  registration, 
transcripts,  or  placement  services  fi  om 
that  debtor.  The  commenters  stated  that 
assignment  terminates  the  institution's 
title  and  equity  in  the  loan,  leaving  no 
legal  basis  for  taking  further  action 
against  the  borrower.  One  conunenter 
recommended  that  if  this  provision  were 
to  be  implemented,  the  Department 
should  indemnify  the  institution  for  any 
suit  filed  by  a  borrower  against  the 
institution  based  on  collection  efforts 
after  assignment.  Two  commenters 
asked  what  effect  this  paragraph  would 
have  on  the  institution  when  computing 
the  default  rate.  One  commenter  stated 
that  the  institution  should  not  be 
required  to  classify  the  borrower  in 
default  status  for  the  purposes  of 
reporting,  default  rate  calculation  and 
funding. 

Response:  A  change  has  been  made. 
The  Secretary  has  amended  S  674.50ih) 
of  the  final  regulation  by  clarifying  that 
no  further  financial  aid  should  be 
awarded  to  a  borrower  whose  defaulted 
Perkins  Loan(s)  have  been  assigned 
unless  the  borrower  has  made 
satisfactory  arrangements  to  repay.  This 
is  required  under  section  484(a)(3)  of  the 
Act.  The  institution  need  take  no  further 
action  to  collect  the  loan.  The 
institutional  default  rate  will  be 
calculated  each  year  on  the  basis  of 
information  provided  in  the  annual 
Fiscal  Operations  Report  as  of  June  30. 
Notes  reported  as  having  been  assigned 
and  accepted  by  the  U.S.  Government 
are  not  included  in  the  institutional 
default  rate. 

Comment:  Several  commenters  stated 
that  money  collected  on  assigned  notes 
after  the  costs  of  collection  have  been 
met  should  be  redistributed  to 
institutions  according  to  the  fair  share 
process. 

Response:  No  change  has  been  made. 
Although  section  463(a)(5)(B)  of  the  Act 
permits  the  Secretary  to  reallocate  those 
amounts  to  institutions,  the  Secretary 
does  not  intend  to  implement  this 
authority  at  this  time  because  of  the 
overarching  need  to  reduce  the  Federal 
deficit  and  the  continuing  high  subsidy 
of  Perkins  loans. 

|FR  Doc.  87-27420  Filed  11-27-87:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  673 

Income  Contingent  Loan  Program 
Demonstration  Project 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Higher  Education 
Amendments  of  1986  authorize  the 
Secretary  to  implement  an  Income 
Contingent  Direct  Loan  Program 
Demonstration  Project  (ICL 
Demonstration  Project)  beginning  with 
the  1987-88  award  year.  The  ICL 
Demonstration  Project  will  examine  the 
feasibility  of  a  direct  loan  program 
which  uses  the  income  contingent 
repayment  method  in  order  to  increase 
the  economic  and  full  use  of  direct 
student  loan  funds.  The  Secretary  is 
proposing  regulations  to  implement  the 
Due  Diligence  procedures  for  the  ICL 
Demonstration  Project. 
DATES:  Comments  must  be  received  on 
or  before  December  30, 1987. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  William  L.  Moran,  Division 
of  Policy  and  Program  Development. 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  [Regional 
Office  Building  3,  Room  4100.1  I 

Washington,  DC  20202.  | 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act  of 
this  preamble. 

FOR  FURTHER  INFORMATION  CONTACr 
Ms.  Carney  McCuUough.  (202)  732-4888. 
SUPPLEMENTARY  INFORMATION: 

The  Secretary  recently  promulgated 
fmal  rules  governing  those  aspects  of 
the  Income  Contingent  Loan  (ICL) 
Demonstration  Project  other  than  the 
billing  and  collection  of  ICL  loans.  The 
Secretary  now  proposes  rules  for  this 
aspect  of  the  ICL  program,  and  the 
comment  document  for  these  rules  is  the 
text  of  the  Perkins  Loan  Program, 
Subpart  C.  34  CFR  Part  674  which  is 
published  in  this  issue  of  the  Federal 


Register.  The  Secretary  proposes  to 
adopt  similar  rules  as  Subpart  E — Due 
Diligence  of  the  ICL  Program 
Demonstration  Project. 

These  ICL  due  diligence  regulations 
would  require  each  institution 
participating  in  the  ICL  Program  to 
inform  ICL  borrowers  of  their  rights  and 
responsibilities,  to  attempt  to  collect 
from  borrowers,  and,  under  certain 
conditions,  to  sue  defaulted  borrowers. 
The  Secretary  intends  to  utilize  the 
Perkins  Loan  Program  due  diligence 
requirements  for  the  ICL  Program  with 
modifications  necessary  to  address 
those  issues  which  are  unique  to  the  ICL 
Program,  in  particular,  the  timely 
collection  of  information  on  the  income 
of  the  borrower  and  his  or  her  spouse 
necessary  to  determine  the  borrower's 
annual  payment  obligation.  The 
Secretary  requests  comment  on  whether 
the  procedures  required  under  Perkins 
rules  for  past-due  payments,  in 
particular  those  in  §  674.44.  should  be 
followed  with  regard  to  delays  in 
submission  of  needed  income 
information.  The  Secretary  does  not 
propose  to  accept  the  assignment  of 
defaulted  ICLs  on  a  routime  basis  and. 
therefore,  may  modify  the  final 
regulations  accordingly. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  participation  in  the  ICL 
Demonstration  Project  is  limited  to  ten 
institutions  of  higher  education. 

Paperwork  Reduction  Act  of  1980 

Sections  674.42.  674.43,  674.45.  674.47. 
674.48,  674.49,  and  674.50  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
Education  will  submit  a  copy  of  these 


sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review.  (44 
U.S.C.  354(h)) 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regnlatory  Affairs, 
Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  James  D.  Houser. 

Invitation  of  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4318,  ROB-3,  7th  and  D  Streets,  SW.. 
Washington.  DC  20202,  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  34  CFR  Part  673 

Education,  Loan  Programs — 
education,  Student  Aid. 
(Catalog  of  Federal  Domestic  Assistance 
Numt)er  N/A) 

Dated:  November  4, 1987. 
William ).  Bennett. 
Secretary  of  Education. 
(FR  Doc.  87-27421  Filed  11-27-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  25, 121,  and  135 
IDockct  No.  25471;  Notice  No.  87-13] 

Standards  for  Approval  of  a  Reduced 
V,  Mettiodology  for  Takeoff  on  Wet 
and  Contaminated  Runways 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 


summary:  This  notice  proposes 
amendments  to  Parts  25, 121.  and  135  of 
the  Federal  Aviation  Regulations  (FAR) 
to  add  new  standards  for  transport 
category  airplanes  which  would  provide 
for  approval  of  a  reduced  takeoff 
decision  speed  (Vi)  methodology  for 
takeoff  on  wet  and  precipitation 
contaminated  runways.  This  proposal 
emanated  from  the  Transport  Airplane 
Takeoff  Performance  Requirements 
Conference  held  in  Seattle,  Washington 
during  the  week  of  November  16. 1981. 
Reduced  braking  friction  as  a  result  of  a 
slippery  runway  condition  has  been  a 
contributing  factor  in  numerous  rejected 
takeoff  accidents.  This  proposal  to 
lower  Vi  by  allowing  a  reduced 
clearance  over  the  end  of  the  runway 
(screen  height)  would  provide  an 
increase  in  safety  for  rejected  takeoffs 
on  wet  and  contaminated  runways. 
DATE:  Comments  must  be  received  on  or 
before  March  30, 19P:. 
ADDRESSES:  Comments  on  this  notice 
may  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-204).  Docket  No.  25471,  800 
independence  Avenue  SW.. 
Washington,  DC  20591;  or  delivered  in 
triplicate  to:  Room  915G.  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
25471.  Comments  may  be  examined  in 
Room  915G  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m.  In  addition,  the  FAA  is  maintaining 
an  information  docket  of  comments  in 
the  Office  of  the  Regional  Counsel 
(ANM-7).  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South.  C- 
68966,  Seattle,  Washington  98168. 
Comments  in  the  information  docket 
may  be  examined  in  the  Office  of  the 
Regional  Counsel  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  E.  Whitmire,  Transport 


Standards  Staff,  ANM-110,  Aircraft 
Certification  Division.  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966.  Seattle,  Washington 
98168;  telephone  (206)  431-2119. 
SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  any 
environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  proposals  contained  in  this  notice 
are  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  Commenters  should  identify 
the  regulatory  docket  or  notice  number 
and  submit  comments  in  triplicate  to  the 
Rules  Docket  address  above.  All 
comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  this  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket,  both  before  and  after  the 
comment  period  closing  date,  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  rulemaking  will  be  filed 
in  the  docket.  Persons  wishing  the  FAA 
to  acknowledge  receipt  of  their 
comments  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  25471."  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs.  Attention:  Public 
Information  Center,  APA-230,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
rulemaking  documents  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

A  public  technical  conference  was 
held  in  Seattle,  Washington,  during  the 
week  of  November  16, 1981,  to  solicit 
and  review  information  on  the  subject  of 


takeoff  performance  requirements  for 
transport  category  airplanes.  The 
conference  was  attended  by  over  300 
foreign  and  domestic  airworthiness 
representatives.  Several  questions  were 
discussed  at  the  conference,  as 
announced  in  the  Federal  Register  (46 
FR  39558;  August  3, 1981).  This  notice 
results  primarily  from  discussions 
concerning  those  questions  making  up 
the  conference  agenda. 

Following  the  conference,  an  FAA 
technical  committee  was  formed  to 
review  and  summarize  the  information 
presented  during  the  conference.  On  July 
16, 1982.  the  committee  submitted  its 
findings  and  recommendations  to  the 
FAA  Transport  Airplane  Certification 
'  Directorate  in  Seattle.  Washington,  and 
to  the  Associate  Administrator  for 
Aviation  Standards  in  Washington.  DC. 
Subsequently,  the  FAA  requested  that 
'  an  industry  group  be  formed  to  further 
review  all  of  the  agenda  items  discussed 
at  the  conference.  To  accomplish  this 
review,  the  Joint  Aviation/Industry 
Landing  and  Takeoff  Performance  Task 
Group  was  formed.  This  Task  Group 
was  comprised  of  a  broad  spectrum  of 
U.S.  aviation  industry  representatives, 
including  representatives  of  the  Air 
Transport  Association  of  American 
•  (ATA),  Aerospace  Industries 
Association  of  America  (AIA),  the  Air 
Lines  Pilots  Association  (ALPA).  the 
Flight  Safety  Foundation  (FSF).  the 
National  Air  Carrier  Association.  Inc. 
(NACA).  and  others.  The  Task  Group 
involvement  was  viewed  as  beneficial 
by  the  FAA  for  the  purpose  of  obtaining 
direct  industry  participation  and  the 
predominant  industry  viewpoint  on  a 
number  of  longstanding,  complex, 
technical  issues.  In  its  review,  the  Task 
Group  utilized  the  FAA  technical 
committee's  report  and  generally 
endorsed  the  FAA  committee's 
recommendations. 

One  of  the  topics  discussed  at  length 
during  the  conference  was  Agenda  Item 
II,  Contaminated  Runway 
Accountability  and  Wet  Runway 
Reduced  Vi,  The  FAR  require 
presentation  of  takeoff  performance  for 
various  airplane  weights  and  airport 
altitudes  and  temperatures.  Takeoff 
performance  must  be  determined  with 
consideration  given  to  the  possibility  of 
an  engine  failure  during  the  takeoff  run. 
The  takeoff  distance  required  for  a  given 
set  of  conditions  is  therefore  the  longer     : 
of:  (1)  115  percent  of  the  distance  to  j 

takeoff  and  climb  to  a  height  of  35  feet      • 
above  the  takeoff  surface  with  all  ; 

engines  operating,  or  (2)  the  distance  to 
accelerate  to  the  takeoff  decision  speed 
Vi,  where  an  engine  failure  is  assumed 
to  be  recognized,  and  from  that  speed 
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either  continue  the  takeoff  to  a  height  of 
35  feet  above  the  takeoff  surface,  or 
initiate  a  rejected  takeoff  and  bring  the 
airplane  to  a  complete  stop. 

The  takeoff  decision  speed.  Vi,  is  a 
variable  and  is  adjusted  to  permit  the 
distance  requirements  for  the 
accelerate-go  or  the  accelerate-stop  to 
be  met  simultaneously.  This  speed  is 
determined  prior  to  departure  using 
performance  charts  in  the  airplane  flight 
manual  (AFM)  and/or  operations 
manuaL  It  is  chosen  such  that  during  the 
takeoff  acceleration,  if  an  engine  failure 
or  other  emergency  is  recognized,  the 
airplane  can  be  brought  to  a  stop  on  the 
remaining  runway  if  action  to  reject  the 
takeoff  has  been  initiated  before 
exceeding  Vi,  If  an  engine  failure  or 
other  emergency  is  recognized  upon 
reaching  or  after  exceeding  Vi,  action  to 
continue  the  takeoff  will  result  in  the 
airplane  reaching  the  required  screen 
height  over  the  end  of  the  nuiway. 

The  FAA  initiated  this  proposed 
rulemaking  based  upon  discussions  of 
Agenda  Item  11  and  a  proposal  made  by 
a  conference  participant.  The  following 
is  a  summary  of  the  discussions  during 
the  conference  concerning  this  agenda 
item. 

The  AIA  proposed  a  wet  runway 
operating  concept  whereby  the  runway 
distance  available  for  the  stopping 
phase  of  a  rejected  takeoff  would  be 
increased,  with  no  increase  in  required 
takeoff  field  length.  This  concept  would 
retain  the  present  definition  of  required 
takeoff  field  length  as  described  in 
§  25.113  of  the  FAR,  However,  it  would 
provide  for  lower  takeoff  decision 
speeds  by  allowing  the  clearance  over 
the  end  of  the  runway  (screen  height)  to 
be  decreased  to  a  minimum  of  15  feet  in 
lieu  of  the  presently  required  35  feet. 
This  reduction  in  screen  height  and 
resulting  decrease  in  Vi  would 
reallocate  the  available  runway  to 
provide  a  greater  proportion  for  the 
stopping  phase  of  the  accelerate-stop 
distance.  This  would  thereby  favorably 
redistribute  the  risk  between  continued 
(akeoffs  and  rejected  takeoffs  by 
providing  more  stopping  distance  for  a 
rejected  takeoff  on  a  slippery  runway 
surface. 

One  conference  participant  presented 
data  which  indicated  that  the  reduced 
screen  height  concept  would 
significantly  reduce  the  time  interval 
during  which  an  airplane  might  be 
exposed  to  a  potential  overrun  if  the 
takeoff  were  rejected  on  a  wet  nmway. 
This  rejected  takeoff  (RTO)  exposure 
time  is  defined  as  the  interval  of  time 
prior  to  Vi  in  which  an  engine  can  fail 
with  the  result  that  an  RTO  initialed 
during  that  time  interval  will  result  in  an 
actual  accelerate-stop  distance  that 


exceeds  the  scheduled  runway  distance. 
Industry  studies,  which  assumed  a  wet 
runway  braking  force  of  50  percent  of 
the  dry  runway  braking  force  and  no 
reverse  thrust,  indicated  that  with  Vi 
chosen  to  provide  a  15-foot  screen 
height  the  wet  runway  exposure  time  is 
reduced  by  75  percent  or  more  for  four- 
engine  airplanes  and  by  approximately 
30  percent  for  two-engine  airplanes, 
with  three-engine  airplanes  being  in 
between.  For  many  weight  and  ambient 
temperature  conditions,  the  exposure 
time  is  reduced  to  zero. 

Several  participants  stated  that,  as  a 
result  of  their  evaluation  of  RTO 
accidents  in  which  fatalities  occurred, 
they  have  concluded  that  lower  decision 
speeds  can  have  a  significant,  beneficial 
impact  on  the  fataUty  rate.  One 
participant  who  presented  a  review  of 
U.S.  air  carrier  accidents  which  involved 
striking  obstacles  after  liftoff,  noted  that 
none  of  these  accidents  resulted  in 
fatalities.  This  leads  to  the  conclusion 
that  the  relative  risk  of  fatality  is  greater 
in  a  rejected  takeoff,  and  that  the 
rescheduling  (^  takeoff  decision  speeds  to 
increase  the  available  stopping 
distances  would  provide  a  favorable 
redistribution  of  risk  because  it  would 
reduce  the  probability  of  RTO  overruns 
on  wet  runways.  Various  participants 
agreed  that  this  rescheduling  would 
result  in  an  insignificant  increase  in  the 
probability  of  unsafe  encroachment  on 
climb  profile  margins,  and  that  an 
overall  improvement  in  the  level  of 
safety  would  be  achieved. 

One  participant  presented  data  on 
takeoff  accidents  for  the  past  23  years  of 
jet  aircraft  operation  in  the  free  worid. 
These  data  indicated  that  83  percent  of 
the  takeoff  accidents  involved  aborted 
takeoffs.  Another  participant  noted  that 
the  majority  of  the  fataUties  whicb  were 
associated  with  aborted  takeoffs 
resulted  from  those  initiated  from 
speeds  above  Vi,  and  that  in  the  last 
five  years  these  accidents  have  greatly 
diminished. 

One  conference  participant  stated  that 
the  additional  data  required  to 
reschedule  Vi  speeds  can  be  supplied  to 
the  operators  relatively  quickly.  The 
AIA  has  defined  a  simple  procedure 
which  makes  these  data  available  by  an 
addition  to  AFM  data  pertaining  to  use 
of  clearways. 

Several  participants  expressed 
concern  that  a  lower  Vi  speed  would 
encourage  a  hesitant  crew  to  make  the 
decision  to  continue  the  takeoff.  In  many 
RTO  accident  cases  examined,  the 
decision  to  abort  was  made  late.  In  such 
instances  a  lower  Vi  would  have  further 
encouraged  the  crew  to  make  the 
decision  to  continue  the  takeoff.  In 


retrospect,  this  may  have  been  a  safer 
course  of  action. 

Some  participants  stated  that  a  major 
advantage  of  the  reduced  screen  height 
concept  is  that  it  does  not  require 
detailed  definition  of  runway  friction 
characteristics  and  that  this  concept 
effectively  protects  airplanes  on 
runways  having  a  slipperiness  equal  to 
most  wet  runways.  Numerous 
participants  noted  another  major 
advantage  is  that  no  change  in  limiting 
field  length  is  required.  Therefore,  there 
should  be  little  economic  impact. 

Another  participant  stated  that  a  15- 
foot  screen  height  has  been  used  by  the 
British  Civil  Aviation  Authority  (CAA) 
for  many  years  and  that  FAA  regulatory 
activity  in  the  area  of  Automatic 
Takeoff  Thrust  Control  Systems 
(ATTCS)  has  also  introduced  a  15-foot 
screen  height 

One  participant  stated  that  the 
concept  can  be  adopted,  without  formal 
rulemaking,  by  amendment  or  revision 
to  airplane  operations  specifications. 

Other  participants  stated  that  they  do 
not  agree  with  the  concept  of  reduced 
screen  height.  In  particular,  they  do  not 
believe  it  is  appropriate  to  reduce  the 
obstacle  clearance  flight  path. 

Several  participants  indicated  that  it 
was  not  intended  that  the  reduced 
screen  height  concept  be  used  except 
when  operating  from  a  wet  runway.  It 
was  also  indicated  that  it  was  not 
intended  that  the  concept  would  ever  be 
used  to  increase  the  dry  runway  field- 
length-limited  takeoff  gross  weight.  The 
proponents  of  the  concept  were  asked 
explicitly  as  to  whether  these  were  the 
intentions.  The  proponents  confirmed 
that  the  reduced  screen  height  concept 
was  not  intended  for  either  use. 

Numerous  participants  agreed  that  an 
operational  as  well  as  a  certification 
definition  of  wet  runway  is  needed.  The 
consensus  was  that,  for  operational 
purposes,  a  wet  runway  should  be 
defined  as  any  runway  that  is  not  clear 
of  precipitation  contaminents  and  that  is 
not  dry. 

FAA  Evaluation 

The  FAA  supports  the  reduced  screen 
height  concept  in  general.  This  reduction 
in  screen  height  would  reallocate  the 
available  runway  to  provide  a  greater 
proportion  for  the  stopping  phase  of  the 
accelerate-stop  distance,  thereby 
reducing  the  risk  of  overrun  during 
rejected  takeoffs.  The  FAA  does, 
however,  disagree  with  a  portion  of  the 
AIA  analysis  of  the  proposed  15-foot 
screen  height  That  analysis  attributed 
to  the  proposal  additional  stopping 
distances  that  are,  in  fact,  presently 
available  with  the  35-foot  screen  height 
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for  takeoffs  that  are  not  field-length 
limited  or  that  are  all-engine  takeoff 
performance  limited.  This  increased 
stopping  distance  is  presently  available 
by  unbalancing  the  field  length,  i.e., 
permitting  the  accelcrate-stop  distance 
to  be  less  than  the  accelerate-go 
distance.  In  this  process  the  takeoff 
decision  speed  is  reduced,  therby 
decreasing  the  accelerate-stop  distance. 
This  change  does,  however,  increase  the 
accelerate-go  distance.  This  is  possible 
when  there  is  excess  field  length 
available  and  the  takeoff  is  not  field- 
length  limited.  Further,  the  analysis 
presented  by  this  participant  regarding 
the  increase  in  safety  attributable  to 
reduce  Vt  did  not  include  takeoffs 
where  Vi  is  limited  by  Vncc  (minimum 
control  speed  on  the  ground),  i.e..  where 
Vi  cannot  be  reduced  if  the  result  is  that 
Vet  (the  engine  failure  speed]  would  be 
less  than  Vmcg<  as  required  by 
S  25.107(a).  In  these  cases,  no  reduction 
in  exposure  time  is  available  without 
decreasing  the  takeoff  weight. 

Two  precedents  were  cited  by  | 
conference  participants  for  a  15-foot 
minimum  screen  height:  (1)  The  British 
CAA  requirements,  and  (2)  the  FAA 
requirements  for  an  ATTCS,  which  have 
been  proposed  as  special  conditions  in 
the  past  and  have  now  been  adopted 
(Amdt.  25-62:  52  FR  43152:  November  9, 
1987).  The  reduced  screen  height 
concept  proposed  by  the  FAA  is  not 
identical  to  the  CAA  wet  runway 
requirements  in  that  weight  reductions 
may  be  necessary  to  comply  with  CAA 
field  length  requirements.  The  reduced 
screen  height  concept  proposed  is 
predicated  on  takeoff  weights  identical 
to  those  for  a  dry  runway,  except  weight 
reductions  may  be  necessary  if  the 
takeoff  is  obstacle-limited.  Although  a 
reduced  screen  height  option  was  a  part 
of  the  ATTCS  proposal  at  the  time  of  the 
conference,  it  was  removed  from  further 
consideration  after  the  public  comments 
on  Notice  84-4  were  resolved. 

The  FAA  recognizes  that  there  is  an 
unknown  risk  for  a  continued  takeoff 
when  reducing  the  screen  height  in  an 
attempt  to  gain  an  increase  in  safety  on 
a  wet  or  precipitation  contaminated 
runway.  If  the  reduced  screen  height 
condition  were  to  continue  through  the 
entire  takeoff  flight  path,  there  could  be 
cases  where  the  net  flight  path  would 
clear  obstacles  by  only  15  feet.  The  net 
flight  path  is  the  calculated  flight  path 
reduced  by  a  gradient  of  climb  toi 
provide  an  expanding  obstacle    ' 
clearance  as  distance  from  the  runway 
increases.  Current  operating 
requirements  provide  that  the  net  flight 
path  clear  all  identifed  obstacles  by  at 
least  35  feet.  Even  though  accelerate-go 


conditions  may  not  seem  to  have  been 
very  critical  in  the  past,  as  indicated  by 
a  history  of  very  few  obstacle  clearance 
problems  during  takeoff,  the  FAA 
cannot  ignore  the  potential  impact  of  a 
reduced  screen  height  on  obstacle 
limited  takeoffs.  For  this  reason,  this 
proposal  requires  the  net  flight  path  to 
clear  obstacles  by  a  minimum  of  35  feet 
once  the  airplane  reaches  a  height  of  35 
feet  above  the  end  of  the  runway.  There 
may  be  cases,  therefore,  where  the 
takeoff  is  obstacle-limited,  that  it  may 
be  necessary  to  reduce  the  takeoff 
weight  in  order  to  take  advantage  of  a 
lower  Vi  and  still  clear  obstacles  by  a 
net  height  of  35  feet. 

The  FAA  has  concluded  that  a 
significant  improvement  in  safety  can  be 
achieved  on  wet  and  precipitation 
contaminated  runways,  with  no  increase 
in  takeoff  field  length  required,  by 
implementing  an  optional  reduction  in 
screen  height.  This  reduction  in  screen 
height,  available  only  when  the  runway 
is  wet  or  contaminated  by  standing 
water,  slush,  snow,  or  ice,  would  result 
in  scheduling  a  reduced  Vi  that  would 
rebalance  the  takeoff  field  length  to  a 
minimum  15-foot  screen  height.  In 
addition  to  promoting  increased  safety 
on  wet  and  precipitation  contaminated 
runways,  this  change  will  encourage 
operators  to  be  more  aware  of  the 
benefits  of  unbalancing  the  takeoff  field 
length  by  reducing  Vi  in  those  cases 
where  the  operation  is  not  field  length 
limited. 

Airplane  flight  manuals  must  be 
modified  to  incorporate  the  information 
required  to  rebalance  the  field  length 
and  to  determine  the  net  flight  path  that 
clears  obstacles  by  a  minimum  of  35  feet 
when  utilizing  a  screen  height  of  less 
than  35  feet  at  the  end  of  the  takeoff 
distance.  Conference  participants  stated 
that  the  data  to  rebalance  is  readily 
attainable  by  use  of  an  equivalent 
clearway  concept  wherein  existing  AFM 
clearway  data  could  be  eaisly  modified 
to  yield  the  desired  information. 

Clearways  are  defined  in  Part  1  of  the 
FAR.  and  their  applicability  in 
determining  takeoff  distance  is  given  in 
§  25.113(b).  A  clearway  is  presently 
available  for  use  in  the  calculation  of 
takeoff  distance  if  the  terrain  beyond 
the  end  of  the  runway  meets  the 
requirements  of  the  clearway  definition. 
If  a  clearway  is  utilized  in  determining 
takeoff  distance,  the  height  over  the  end 
of  the  runway  will  be  reduced  below  35 
feet:  however,  the  screen  height  at  the 
end  of  the  clearway  may  not  be  less 
than  35  feet. 

With  respect  to  the  comments  on  a 
wet  runway  definition,  the  FAA 
considers  that  definitions  of  operational 


wet  runways  and  precipitation 
contaminated  runways  would  be 
appropriate.  It  is  planned  to  incorporate 
these  in  an  advisory  circular  on  wet  and 
contaminated  runway  operation.  The 
definition  of  a  wet  runway  for 
airworthiness  certification  is  more 
complex  and  no  definition  is  proposed 
at  this  time,  however  for  the  purpose  of 
this  proposal,  a  wet  or  precipitation 
contaminated  runway  is  a  condition  that 
exists  when  water,  slush,  snow,  or  ice  is 
present  on  the  runway.  The  advisory 
circular  will  also  provide  guidance  on 
how  to  account  for  any  effect  of 
precipitation  contaminants  on  airplane 
acceleration,  as  required  by  this 
proposal. 

Regulatory  Evaluation 

This  regulatory  evaluation  examines 
the  impact  of  a  notice  of  proposed 
rulemaking  to  establish  standards  for 
approval  of  a  reduced  Vi  (takeoff 
decision  speed)  methodology  for  takeoff 
on  wet  and  precipitation  contaminated 
runways.  This  rulemaking  has  been 
initiated  as  a  result  of  findings  following 
a  public  technical  conference  held  in 
Seattle,  Washington,  during  the  week  of 
November  16. 1981.  The  purpose  of  the 
conference  was  to  solicit  and  review 
information  on  the  subject  of  takeoff 
performance  requirements  for  transport 
category  airplanes.  Of  the  agenda  items 
discussed  at  the  Takeoff  Performance 
Requirements  Conference,  one  has 
resulted  in  this  proposed  rulemaking: 
Agenda  Item  II.  Contaminated  Runway 
Accountability  and  Wet  Runway 
Reduced  Vi. 

This  proposed  rulemaking  would 
apply  to  all  transport  category  airplanes 
operated  under  Parts  121  and  135  of  the 
FAR.  Manufacturers  and  operators  of 
these  airplanes  would  be  required  to 
include  information  in  the  AFM's, 
operations  manuals,  airport  analyses, 
and  certification  data  substantiation 
documents  on  how  to  reduce  the  screen 
height  and  maintain  a  35-foot  minimum 
net  obstacle  clearance  height  when 
operating  on  wet  and  precipitation 
contaminated  runways:  however,  use  of 
this  information  by  the  airplane 
operators  would  be  optional.  This 
requirement  would  apply  to  all  newly 
type  certificated  airplanes  and  would  be 
optional  for  existing  airplanes. 

The  FAA  has  determined  that  a 
significant  improvement  in  safety  can  be 
achieved  on  wet  and  precipitation 
contaminated  runways,  with  no  increase 
in  required  takeoff  field  length  by 
allowing  the  clearance  over  the  end  of 
the  runway  (screen  height)  to  be 
decreased  to  a  minimum  of  15  feet  in     .   , 
lieu  of  the  presently  required  35  feet. 
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This  reduction  in  screen  height  would 
reallocate  the  available  runway  to 
provide  a  greater  proportion  for  the 
stopping  phase  of  the  accelerate-stop 
distance,  thereby  reducing  the  risk  of 
overrun  during  rejected  takeoffs.  The 
reduction  in  screen  height  would  be 
allowed  when  the  runway  is  wet  or 
contaminated  by  precipitants.  but  would 
not  be  required.  In  this  way  operators 
would  be  free  to  utilize  a  reduced  screen 
height  in  circumstances  which  would 
provide  the  desired  safety  benefit.  These 
standards  would  be  promulgated  by 
amendments  to  14  CFR  Parts  25, 121, 
and  135. 

The  FAA  has  determined  that  this 
proposed  rule  would  provide  a  net 
benefit  to  the  public  in  terms  of 
decreased  accidents.  The  discounted 
value  of  the  benefit  over  the  10-year 
period  for  1987  to  1996  is  approximately 
$35.35  million.  The  FAA  calculated  the 
additional  costs  of  implementing  the 
proposed  rule  due  to  revisions  required 
to  the  AFM,  operations  manuals,  and 
airport  analyses.  The  value  of  this  one- 
time cost  is  approximately  $15.51 
million.  Therefore,  the  benefit  to  cost 
ratio  is  2.28  to  1. 

The  FAA  has  determined  that  the 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  that  the 
proposal  will  not  affect  international 
trade. 

With  respect  to  airplane 
manufacturers,  the  FAA  has  determined 
that  airplane  and  airplane  parts 
manufacturers  are  small  if  they  have  75 
or  fewer  employees.  The  airplane 
manufacturers  subject  to  the  terms  of 
this  proposal  are  all  large  firms.  Only 
five  current  U.S.  firms  have  certificated 
airplanes  under  Part  25,  and  the 
smallest.  Gates  Lear  Jet,  has  an 
estimated  6,500  employees.  (Million 
Dollar  Directory— 1983,  Dunn  and 
Bradstreet  Inc.) 

Since  the  proposal  may  add  a  small 
amount  to  the  price  of  new  airplanes, 
there  may  be  an  impact  on  small  entities 
which  are  operators  of  airplanes.  The 
FAA  has  determined  that  for  operators 
of  airplanes  for  hire,  small  entities  are 
those  which  own  nine  or  fewer 
airplanes.  The  FAA  has  determined  that 
the  significant  cost  thresholds  for 
"operators  of  airplanes  for  hire"  are 
$85,070  for  scheduled  operators  with 
airplanes  having  60  or  more  seats. 
$47,506  for  other  scheduled  operators, 
and  $3,315  for  unscheduled  operators 
(1983  values).  The  cost  increase  for  new 
airplanes  manufactured  under  the 
standards  of  this  proposal  is  expected  to 
be  insignificant.  To  feel  any  impact  from 
this  proposal,  the  typical  small  entity 
operator  of  large  airplanes  would  have 
I 


to  buy  so  many  airplanes  that  he  would 
cease  to  be  a  small  entity.  There  are 
thousands  of  small  entities  who  are 
unscheduled  operators,  but  only  a  few 
which  operate  large  airplanes.  In  this 
type  of  entity,  the  cost  increase  could 
seemingly  reach' a  level  of  significant 
economic  impact  because  of  the  low 
annual  cost  threshold.  However,  the 
overwhelming  majority  of  unscheduled 
operators  are  on-demand  air  taxis, 
which  operate  small  airplanes  that  are 
not  subject  to  the  requirements  of  this 
proposal.  In  view  of  the  above,  the  FAA 
has  concluded  that  compliance  with 
these  proposals  would  not  result  in  a 
significant  economic  impact  for  a 
substantial  number  of  small  entities. 

This  proposal,  if  adopted,  would  have 
little  or  no  impact  on  trade  opportunities 
for  both  U.S.  firms  doing  business 
overseas  and  foreign  firms  doing 
business  in  the  U.S.  The  proposal  affects 
the  rules  for  certificating  new  airplanes 
and  optionally  applies  to  airplanes 
already  in  service.  Airplanes  for  the  U.S. 
market,  whether  made  by  U3.  or  foreign 
manufacturers,  would  be  affected  by  the 
rule.  Any  cost  of  compliance  is 
negligible,  however,  when  compared  to 
the  cost  of  a  new  airplane. 

Conclusion 

For  the  reasons  given  earlier  in  the 
preamble,  the  FAA  has  determined  that 
this  is  not  a  major  regulation  as  defined 
in  Executive  Order  12291.  The  FAA  has 
also  determined  that  this  action  is  not 
significant  ais  defined  in  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  In  addition,  it  is  certified  under 
the  criteria  of  the  Regulatory  Flexibility 
Act  that  this  regulation,  at  promulgation, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

14  CFR  Part  25 

Aviation  safety,  Aircraft.  Air 
transportation,  Safety,  Tires. 

14  CFR  Part  121 

Aviation  safety.  Safety,  Air  carriers. 
Air  traffic  control.  Air  transportation. 
Aircraft,  Aircraft  pilots,  Airmen, 
Airplanes,  Airports,  Airspace, 
Airworthiness  directives  and  standards. 
Pilots,  Transportation,  Common  carriers. 

14  CFR  Part  135 

Air  carriers.  Aviation  safety,  Safety, 
Air  transportation.  Air  taxi. 
Airworthiness.  Pilots.  Aircraft.  Airports. 
Transportation.  Air  traffic  control, 
Airspace,  Airplanes. 


The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Parts  25, 121,  and  135  of  the 
Federal  Aviation  Regulations  (FAR)  (14 
CFR  Parts  25. 121.  and  135)  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  Part  25  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1344, 1354(a).  1355, 
1421. 1423, 1424, 1425, 1428, 1429. 1430;  49 
U.S.C.  106(g)  (Revised  Pub.  L  97-449.  January 
12, 1983);  and  49  CFR  1.47(a). 

2.  By  amending  §  25.1583  by  adding  a 
new  paragraph  (j)  to  read  as  follows: 

§25.1583    Operating  limitations. 
***** 

(j)  Reduced  V,  limitations.  Limitations 
must  be  furnished  that  the  Vi  speeds 
determined  in  accordance  with 
§  25.1587(b)(6)  may  not  be  used: 

(1)  On  runways  that  are  clear  of 
precipitation  contaminants  or  that  are 
dry: 

(2)  With  credit  for  an  existing 
clearway; 

(3)  With  an  armed  automatic  takeoff 
thrust  control  system  (ATTCS),  reduced 
thrust  or  any  tlmist  setting  less  than  the 
maximum  takeoff  thrust  setting 
approved  for  operation  at  the  existing 
ambient  conditions;  or 

(4)  Unless  the  effect  of  precipitation 
contaminants  on  airplane  acceleration  is 
considered. 

3.  By  amending  §  25.1587  by  adding 
new  paragraphs  (b)(6)  and  (b)(7)  to  read 
as  follows: 

§  25.1 587    Performance  information. 


(b)  *  '  * 

(6)  Information  for  determination  of 
reduced  Vi  speeds  which  allow  a  height 
of  not  less  than  15  feet  at  the  end  of  the 
takeoff  distance  determined  in  a  manner 
otherwise  identical  to  that  described  in 

§  25.113(a).  The  Vi  speed  determined  in 
accordance  with  this  paragraph  must 
meet  the  requirements  of  §  25.107(a). 

(7)  Information  on  how  to  determine 
the  net  flight  path,  when  utilizing  a 
screen  height  of  less  than  35  feet  at  the 
end  of  the  takeoff  distance  in 
accordance  with  paragraph  (b)(6)  of  this 
section,  that  will  clear  all  obstacles  by  a 
height  of  at  least  35  feet  vertically  once 
the  airplane  is  35  feet  above  a  suface  as 
defined  in  §§  121.189(d)(3)  or 
135.379(d)(3)  of  this  chapter. 
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PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC.  FLAG.  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

4.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1355. 1356. 
1357. 1401. 1421  through  1430. 1472. 1485.  and 
1502:  49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1983)  and  49  CFR  1.47(a). 

5.  By  amending  §  121.189  by  adding 
new  paragraphs  (d)(3).  (h)  and  (i)  to  read 
as  follows: 


§121.189    Transport  category  airplanes: 
Tiiri)in«  engine  powered;  Talceoff 
limitations. 


(d)  •  *  * 

(3)  When  using  the  Vi  speed 
determined  in  accordance  with 
S  25.1587(b)(6)  of  this  chapter,  the 
requirements  of  paragraph  (d){l)  or 
(d)(2)  of  this  section  must  be  met. 
However,  before  reaching  a  height  of  35 
feet,  the  flight  path  may  be  less  than  35 
feet  above  an  obstacle  if  the  obstacle  is 
below  a  plane  extending  from  the  end  of 
the  runway  with  an  upward  slope  not 
exceeding  1.25  percent,  is  more  than  250 
feet  from  the  extended  centerline  of  the 
runway,  or  is  a  threshold  light,  the 
height  of  which  is  26  inches  or  less 
above  the  end  of  the  runway,  located  to 
either  side  of  the  runway. 

(h)  When  operating  a  turbine  powered 
transport  category  airplane  on  a  wet  or 
precipitation  contaminated  runway,  the 
following  limitations  apply: 

(1)  The  engines  must  be  operated  at 
the  maximum  takeoff  thrust  approved 
for  operations  at  the  existing  ambient 
conditions;  and 


(2)  The  antiskid  system,  if  installed, 
must  be  operative. 

(i)  When  taking  off  a  turbine  powered 
transport  category  airplane  utilizing  a  Vi 
speed  resulting  in  a  height  less  than  35 
feet  at  the  end  of  the  takeoff  distance  in 
accordance  with  S  25.1587(b)(6)  of  this 
chapter,  the  hmitations  of  paragraph  (h) 
of  this  section,  and  the  following 
limitations  apply: 

(1)  The  runway  may  not  be  clear  of 
precipitation  contaminants  and  may  not 
be  dry; 

(2)  The  takeoff  gross  weight  may  not 
exceed  the  maximum  allowable  gross 
weight  permitted  to  attain  a  minimum 
height  of  35  feet  at  the  end  of  the  takeoff 
distance  for  existing  ambient  conditions 
in  accordance  with  §  25.113(a)  of  this 
chapter;  and 

(3)  The  height  at  the  end  of  the  takeoff 
distance  may  not  be  less  than  15  feet, 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

6.  The  authority  citation  for  Part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355(a),  1421  ■ 
through  1431.  and  1502:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1983): 
and  49  CFR  1.47(a). 

7.  By  amending  §  135.379  by  adding 
new  paragraphs  (d)(3),  (h)  and  (i)  to  read 
as  follows: 

§  135.379    Large  transport  category 
airplanes:  Turbine  engine  powered:  Takeoff 
limitations. 

«  4  •  *  * 

(d)    •      •      * 

(3)  When  using  the  Vi  speed 
determined  in  accordance  with 
§  25.1587(b)(6)  of  this  chapter,  the 
requirements  of  paragraph  (d)(1)  or 
(d)(2)  of  this  section  must  be  met. 
However,  before  reaching  a  height  of  35 
feet,  the  flight  path  may  be  less  than  35 


feet  above  an  obstacle  if  the  obstacle  is 
below  a  plane  extending  from  the  end  of 
the  runway  with  an  upward  slope  not 
exceeding  1.25  percent,  is  more  than  250 
feet  from  the  extended  centerline  of  the 
runway,  or  is  a  threshold  light,  the 
height  of  which  is  26  inches  or  less 
above  the  end  of  the  runway,  located  to 
either  side  of  the  runway. 
***** 

(h)  When  operating  a  turbine  powered 
transport  category  airplane  on  a  wet  or 
precipitation  contaminated  runway,  the 
following  limitations  apply: 

(1)  The  engines  must  be  operated  at 
the  maximum  takeoff  thrust  approved 
for  operations  at  the  existing  ambient 
conditions;  and 

(2)  The  antiskid  system,  if  installed, 
must  be  operative. 

(i)  When  taking  off  a  turbine  powered 
transport  category  airplane  utilizing  a 
Vi  speed  resulting  in  a  height  less  than  35 
feet  at  the  end  of  the  takeoff  distance  in 
accordance  with  §  25.1587(b)(6)  of  this 
chapter,  the  limitations  of  paragraph  (h) 
of  this  section  and  the  following 
limitations  apply: 

(1)  The  runway  may  not  be  clear  of 
precipitation  contaminants  and  may  not 
be  dry; 

(2)  The  takeoff  gross  weight  may  not 
exceed  the  maximum  allowable  gross 
weight  permitted  to  attain  a  minimum 
height  of  35  feet  at  the  end  of  the  takeoff 
distance  for  existing  ambient  conditions 
in  accordance  with  §  25.113(a)  of  this 
chapter;  and 

(3)  The  height  at  the  end  of  the  takeoff 
distance  may  not  be  less  than  15  feet. 

Issued  in  Seattle.  Washington,  on 
November  20, 1987. 
Wayne  ].  Barlow, 

Director,  Northwest  Mountain  Region. 
(FR  Doc.  87-27363  Filed  11-27-87;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  2 


Records  and  Testimony;  Freedom  of 
Information  Act 

agency:  Office  of  tiie  Secretary,  interior 
action:  Final  rule. 

summary:  This  Hnal  rule  amends  the 
Freedom  of  Information  Act  (FOIA) 
regulations  of  the  Department  of  the 
Interior  to  incorporate  the  changes 
concerning  fee  charges,  fee  waivers  and 
law  enforcement  records  made  by  the 
Freedom  of  Information  Reform  Act  of 
1986.  The  revisions  conform  to  the 
provisions  of  the  Uniform  Freedom  of 
Information  Act  Fee  Schedule  and 
Guidelines  published  by  the  OfHce  of 
Management  and  Budget  on  March  27. 
1987  and  the  Executive  Order  12600  of 
June  23. 1987  pertaining  to  predisclosure 
notification  procedures  for  confidential 
commercial  information.  The  rule  also 
clarifies  the  Department's  submitter 
notice  procedures,  and  revises,  updates 
and  simplifies  the  Department's 
procedures  governing  submission  and 
consideration  of  FOIA  requests. 
EFFECTIVE  DATE:  December  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  A.  Stephan,  Division  of 
Directives  and  Regulatory  Manageqient, 
Office  of  Management  Analysis 
(202)  34^-6191. 

SUPPLEMENTARY  INFORMATION:  On  May 
12. 1987.  the  Department  of  the  Interior 
published  for  comment  in  the  Federal 
Register  a  proposed  rule  amending  its 
Freedom  of  Information  Act  regulations 
on  fee  charges,  fee  waivers  and  law 
enforcement  records  to  reflect  the 
Freedom  of  Information  Reform  Act  of 
1986.  The  Department  also  proposed  to 
clarify  its  submitter  notice  procedures, 
and  to  revise,  update  and  simplify  its 
procedures  governing  submission  and 
consideration  of  FOIA  requests.  The 
preamble  to  the  proposed  rule  described 
the  basis  and  purpose  of  the  i 

amendments.  52  FR 17780.  | 

By  the  end  of  the  comment  period, 
June  11, 1987,  the  Department  of  the 
Interior  had  received  seven  public 
comments  representing  four  identifiable 
categories  of  commentators: 
Representatives  of  the  news  media  (1): 
Public  interest  groups  affiliated  with  the 
news  media  (1);  Other  public  interest 
groups  (3):  and  Indian  organizations  (2). 
A  summary  of  the  comments  and  the 
Department's  responses  follows. 

1.  Submission  of  requests.  One   | 
commenter  objected  to  proposed 
§  2.14(c),  which  provides  that  a  FOIA 


request  "may  not  seek"  creation  of 
records.  The  commenter  pointed  out  that 
creation  of  records  may  be  to  the 
advantage  of  both  the  agency  and  the 
requester.  This  comment  in  meritorious. 
While  the  law  is  quite  clear  that  an 
FOIA  requester  may  not  require  an 
agency  to  create  a  new  record,  there 
may  be  instances  where  doing  so  will  be 
less  burdensome  on  the  agency  and  the 
requester  than  disclosing  large  volumes 
of  unassembled  material. 

Accordingly,  S  2.14(c)  is  modified  to 
state  that  a  request  "may  not  require" 
creation  of  new  records,  making  clear 
that  the  Department  may,  in  its 
discretion,  agree  to  creation  of  a  new    ■ 
record  as  an  alternative  to  disclosing 
existing  records. 

2.  Submitter  notice.  One  conunenler 
objected  to  inclusion  of  the  submitter 
notification  procedures  proposed  in 
§  2.15(d).  The  commenter  argued  that 
these  procedures  "undermine  the 
mandatory  disclosure  procedures"  of  the 
FOIA  and  may  impair  timely  response 
to  requests.  The  Department  does  not 
agree.  The  proposed  submitter  notice 
procedures,  which  formalize 
longstanding  Departmental  practice,  are 
designed  to  assure  that  the  Department 
has  sufficient  information  to  reach 
disclosure  decisions  that  take  full 
account  of  both  the  public's  rights  to 
access  to  information  and  the  rights  of 
third  party  submitters  of  information 
reflected  in  the  FOIA's  exemptions.  The 
procedures  are  drafted  to  provide  for 
prompt  consultation  with  submitters  and 
require  that  requesters  be  notified  if 
consultation  cannot  be  concluded  within 
the  Act's  time  limits. 

Subsequent  to  issuance  of  the 
Department's  proposed  rule,  the 
President  issued  Executive  Order  12600 
(June  23. 1987).  which  requires  agencies 
to  adopt  submitter  notice  procedures. 
The  Department  has  reviewed  its 
proposal  in  light  of  the  Executive  Order 
and  finds  that,  with  minor  exceptions,  it 
conforms  to  the  Order's  requirements. 
Changes  made  in  the  final  rule  in 
response  to  the  Executive  Order  are  the 
following:  (1)  A  provision  is  added  to 
§  2.15(d)(1)  allowing  for  notification  of  a 
voluminous  number  of  submitters  by 
posting  or  publishing  a  notice  in  a  place 
reasonably  calculated  to  accomplish 
notification.  (2)  The  notification 
exception  in  S  2.15(d)(4)(v]  is  modified  to 
indicate  that  submitters  will  be  notified 
of  requests  for  information  that  they  did 
not  designate  as  confidential  at  the  time 
of  submission  if  there  is  substantial 
reason  to  believe  that  disclosure  of  the 
information  would  result  in  competitive 
harm.  (3)  A  new  §  2.15(d)(5)  provides  for 
notification  to  submitters  of  litigation 
seeking  to  compel  disclosure  of 


information.  (4)  In  accordance  with 
section  8(f)  of  the  Executive  Order. 
S  2.16(b)  is  modified  to  provide  that 
submitters  who  have  not  been  consulted 
on  a  request  because  their  claims  of 
confidentiality  have  been  found 
frivolous  will  be  notified  before  the 
requested  information  is  disclosed. 

The  Executive  Order  provides  for  its 
full  procedures  to  be  phased  in.  effective 
January  1. 1988.  Because  the 
Department's  submitter  notification 
procedures  are  based  on  past 
Departmental  practice,  the  Department 
has  decided  not  to  avail  itself  of  this 
option. 

3.  Fee  Charges.  Four  commenters 
addressed  comments  to  provisions  in 
proposed  S  2.20(b)-(e)  defining  the 
various  categories  of  FOIA  requests  for 
purposes  of  fee  charges.  These 
provisions  are  intended  to  implement  5 
U.S.C.  552(a)(4)(A)(ii),  as  amended  by 
the  Freedom  of  Information  Reform  Act. 
and  are  based  on  the  final  Uniform  Fee 
Schedule  and  Guidelines  published  by 
the  Office  of  Management  and  Budget 
on  March  27. 1987  (52  FR  10012-20). 

Two  commenters  objected  generally 
to  the  Department's  reliance  on  the 
OMB  guidelines,  arguing  that  the 
Freedom  of  Information  Reform  Act 
authorized  OMB  to  issue  only  a  fee 
schedule,  not  guidance  on  the  categories 
of  requests.  The  Department  does  not 
agree.  As  is  clearly  reflected  in  section 
552(a){4)(A)(ii).  differing  levels  of  fees 
for  different  categories  of  requests  are 
an  essential  element  of  agency  fee 
schedules.  To  assure  uniform  treatment 
on  a  Govemmentwide  basis,  definition 
of  these  categories  is  as  important  as 
establishment  of  fee  levels.  In  any  event, 
the  Department,  based  on  its  own 
examination,  believes  the  guidelines  to 
reflect  a  sound  construction  of  the 
statute. 

One  commenter  stated  that  the 
definition  of  "commercial  use  request" 
should  be  changed  to  cover  only 
requests  from  commercial  entities.  This 
recommendation  is  inconsistent  with  the 
plain  language  of  the  Reform  Act.  The 
"news  media"  and  "educational  or 
noncommercial  scientific  institution" 
categories  defined  by  the  statute  turn,  in 
whole  or  part,  on  the  identity  of  the 
requester.  The  wording  of  the 
commercial  use  category,  in  contrast, 
refers  only  to  the  use  to  which  requested 
information  will  be  put.  Although 
commercial  use  requests  will  normally 
be  made  by  commercial,  profit  making 
entities,  it  is  possible  that  other  entities 
or  individuals  may  seek  records  for  a 
commercial  or  profit  purpose. 

The  same  commenter  suggested  that 
the  definition  of  commercial  use  should 


specifically  exclude  media  requests.  The 
Department  agrees  that,  under  the 
statute,  requests  from  representatives  of 
the  news  media  are  not  commercial  use 
requests,  even  though  the  employing 
organization  may  be  in  business  to  make 
a  profit.  However,  the  Department 
believes  that  inclusion  of  a  separate 
definition  for  news  media  requests  is 
sufficient  to  make  clear  the  status  of 
such  requests. 

Two  commenters  commented  on  the 
definition  of  "educational  institution" 
requests.  One  commenter  suggested  that 
the  Department  should  define 
educational  institution  by  reference  to 
section  501(c)(3)  of  the  Internal  Revenue 
Code.  26  U.S.C.  501(c)(3).  This 
suggestion  is  not  helpful  because  tax 
deductible  status  under  section  501(c)(3) 
is  not  limited  to  educational  institutions. 
The  question  of  distinguishing 
educational  institutions  from  other 
entities  is  thus  left  open.  The  second 
commenter  suggested  that  educational 
institution  be  defined  to  include  any 
entity  or  person  that  conducts  research, 
compiles  information  and  makes  it 
available  to  the  public  for  educational 
purposes.  As  did  OMB  in  response  to 
similar  comments,  the  Department 
believes  that  this  comment  is 
insufficiently  discriminating.  The 
comment  confuses  the  question  of 
whether  a  requester  is  entitled  to  the  fee 
rate  for  educational  institutions  with  the 
separate  question  of  whether  the 
requester,  whatever  his  or  her 
institutional  status,  is  entitled  to  waiver 
of  otherwise  applicable  fees  under  the 
fee  waiver  provision  of  5  U.S.C. 
552(a)(4)(A)(ii). 

One  commenter  suggested  that  the 
definition  of  noncommercial  scientific 
institution  should  extend  to  institutions 
engaged  in  either  scientific  research  or 
scholarly  research.  The  Department 
rejects  this  suggestion  for  the  same 
reason  that  similar  suggestions  were 
rejected  by  OMB.  Since  the  Freedom  of 
Information  Reform  Act  and  its 
legislative  history  recite  the  formula 
"educational  or  scientific  insfitution/ 
scholarly  or  scientific  research",  it 
seems  clear  that  the  phrase  was  meant 
to  be  read  disjunctively  so  that  scholarly 
applies  to  educational  insfitutions  and 
scientific  applies  to  noncommercial 
scientific  institutions. 

Four  commenters  objected  to  the 
definition  of  "news"  in  §  2.20(d)(3){i)  as 
"information  about  current  events  or 
that  is  (or  would  be)  of  current  interest 
to  the  public."  The  primary  basis  of 
these  objections  was  that  application  of 
the  definition  could  require  the 
Department  to  judge  whether  particular 
requested  information  was  of  current 


and  newsworthy  interest.  This  reading 
of  the  definition  is  not  correct.  The  issue 
in  determining  whether  a  requester  is 
entitled  to  the  fee  rate  for 
representatives  of  the  news  media  is 
whether  the  requester  represents  an 
entity  that  is  in  the  business  of 
disseminating  the  news  as  a  general 
proposition,  not  whether  the  particular 
information  sought  by  the  requester  is 
information  that  ought  to  be  published. 
The  Department  believes  that 
S  2.20(d)(3)(l),  as  written,  reflects  this 
understanding  of  the  statute. 

Two  commenters  questioned  the 
treatment  in  §  2.20(d)(3)(ii)  of  free-lance 
journalists.  The  Department  believes 
that  this  treatment  is  an  appropriate 
effort  to  separate  legitimate  free-lance 
journalists  from  persons  who  claim  this 
status  without  foundation,  but  has 
added  "evidence  of  a  specific  free-lance 
assignment  fi-om  a  news  organization" 
to  the  list  of  examples  demonstrating 
joumahstic  status.  This  addition 
recognizes  that  free-lance  assignments 
are  not  always  reduced  to  a  publication 
contract.  The  Department  has  not. 
however,  adopted  one  commenter's 
suggestion  that  determination  of  free- 
lance status  should  turn,  inter  alia,  on 
the  likelihood  of  publication  based  on 
the  information  requested.  This 
approach  would  put  the  Department  in 
the  position  of  making  news  judgments, 
something  to  which  the  same  commenter 
objected  in  connection  with  the 
definition  of  news. 

One  commenter  argued  that  the 
Department  does  not  have  authority  to 
adopt  proposed  9  2.20(f).  which  permits 
the  Department  to  delay  processing  a 
request  if  the  requester  has  not  provided 
required  information  concerning  the 
category  in  which  the  request  falls.  The 
Department  believes  that  authority  is 
provided  by  the  requirement  in  5  U.S.C. 
552(a)(3)  that  requests  meet  the 
procedural  requirements  of  agency  rules. 
If  a  requester  does  not  supply 
information  on  the  category  in  which  his 
request  falls,  the  requester  has  not 
submitted  a  technically  valid  request. 
Inclusion  of  §  2.20(f)  is  particularly 
important  because  the  catch-all  or 
default  fee  category  provides  fees  lower 
than  the  commercial  use  fee  category, 
giving  an  incentive  for  commercial  use 
requesters  to  not  provide  information  on 
their  status. 

A  commenter  suggested  that  the 
Department  should  require  advance  fee 
payments  only  from  requesters  with  a 
history  of  nonpayment  or  tardy 
payments  of  fees,  but  not  from 
requesters  with  no  history  of  payment 
as  proposed  in  §  2.20(h)(1).  The 
proposed  is  drawn  from  the  OMB 


guidelines  and  the  Department  believes 
it  to  be  appropriate.  Under  the  Reform 
Act,  the  advance  payment  threshold  is 
$250.00.  When  amounts  of  this  size  are 
in  question,  requiring  advance  payment 
in  the  absence  of  a  payment  record  is 
appropriate. 

4.  Fee  waivers.  Three  commenters 
urged  that  the  Department's  rule 
specifically  reject  the  guidance  on  fee 
waivers  under  the  Reform  Act  issued  by 
the  Department  of  Justice  on  April  2. 
1987.  The  Department  finds  this 
suggestion  unhelpful.  The  Reform  Act 
requires,  in  5  U.S.C.  552(a)(4)(A)(i).  that 
agency  regulations  contain  "guidelines 
for  determining  when  *  *  *  fees  should 
be  waived  or  reduced."  Rejection, 
without  more,  of  the  Department  of 
Justice  guidance  does  not  meet  this 
affirmative  direction.  What  the 
Department  has  attempted  to  do  is  to 
draw  on  the  Department  of  Justice 
guidance,  as  well  as  the  language  of  the 
statute,  the  legislative  history,  and  cases 
construing  the  former  statutory  fee 
waiver,  to  develop  guidance  for 
members  of  the  public  who  request  fee 
waivers  and  for  Department  employees 
who  must  consider  these  requests. 

The  Department  also  finds  unhelpful 
the  suggestion  of  two  commenters  that  it 
simply  adopt  the  statutory  fee  waiver 
language.  This  approach  does  not 
comport  with  the  requirement  of  the 
Reform  Act  that  the  Department  issue 
guidelines  for  determining  when  fees 
should  be  waived  or  reduced. 

Three  commenters  argued  that  the 
proposed  rule  failed  to  follow  the 
legislative  history  of  the  Reform  Act  and 
was  therefore  deficient.  As  the 
Department  of  Justice  correctly  pointed 
out  in  its  guidance,  the  words  of  the 
status  control  where  they  and  the 
legislative  history  diverge.  However,  the 
Department  has  carefully  reviewed  the 
legislative  history  and  has  incorporated 
some  elements  from  the  legislative 
history  in  its  rule. 

Two  commenters  suggested  that  the 
Department's  rule  provide  a 
presumptive  fee  waiver  for  public 
interest  and  media  organizations.  The 
Department  has  not  adopted  this 
suggestion.  The  Department  agrees  that 
such  organizations  will  be  entitled  to  a 
fee  waiver  in  many,  if  not  most, 
instances.  However,  other  requesters 
may  also  make  valid  claims  for  fee 
waiver  and  the  Department  sees  no 
principled  basis  on  which  to  give 
preference  to  one  group  of  requesters 
over  another.  Additionally,  focusing 
solely  on  the  identity  of  a  requester 
neglects  elements  of  the  statutory 
standard.  Each  application  for  a  waiver 
should  be  considered  individually  en  i!s 
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merits  taking  into  account  all  relevant 
factors  under  the  statute. 

5.  Editorial  changes  have  been  made 
in  response  to  comments  received  from 
departmental  personnel. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.).  The  effects  of  this 
document  on  small  entities  would  be 
limited  to  occasions  where  such  entities 
might  file  FOIA  requests  under 
circumstances  in  which  the  new  charge 
to  commercial  requesters  for  review 
costs  would  increase  processing  fees. 
On  the  other  hand,  noncommercial  small 
entities  may  face  reduced  fee  charges. 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et  seq. 

This  rule  is  excluded  from  the 
National  Environmental  Protection  Act 
(NEPA)  process  because  it  is 
administrative,  financial,  legal  and 
procedural  in  nature,  and  therefore 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

The  principal  author  of  this  document 
is  John  D.  Trezise,  Office  of  the  Solicitor. 

List  of  Subjects  in  43  CFR  Part  2 

Administrative  practice  and 
procedure.  Classified  information. 
Freedom  of  Information  Act,  Privacy 
Act. 

For  the  reasons  set  out  in  the 
preamble.  Title  43.  Subtitle  A.  Part  2.  is 
amended  as  set  forth  below. 


PART  2— [AMENDED] 

1.  The  authority  citation  for  43  CFR 
Part  2  continues  to  read  as  follows: 

Autbority:  5  U.S.C.  301.  552  and  552a:  31 
U.S.C.  9701:  and  43  U.S.C.  146a 

2.  The  heading  for  Part  2 
read  as  follows: 


is  revised 


to 


PART  2— RECORDS  AND  TESTIMONY; 
FREEDOM  OF  INFORMATION  ACT 

3.  Subpart  B  of  43  CFR  Part  2  is 
revised  to  read  as  follows: 

Subpart  B— Acquests  for  Records 

Sec 

2.11  Purpose  and  scope. 

2.12  Definitions. 

2.13  Records  available. 

2.14  Requests  for  records. 

2.15  Preliminary  processing  of  requests 

2.16  Action  on  initial  requests. 


Sec. 

2.17  Time  limits  for  processing  initial 
requests. 

2.18  Appeals. 

2.19  Action  on  appeals. 

2.20  Fees. 

2.21  Waiver  of  fees. 

2.22  Special  rules  governing  certain 
information  concerning  coal  obtained 
under  the  Mineral  Leasing  Act. 

Subpart  B— Requests  for  Records 

§2.11    Purpoee  and  scope. 

(a)  This  subpart  contains  the 
procedures  for  submission  to  and 
consideration  by  the  Department  of  the 
Interior  of  requests  for  records  under  the 
Freedom  of  Information  Act. 

(b)  Before  invoking  the  formal 
procedures  set  out  below,  persons 
seeking  records  from  the  Department 
may  find  it  useful  to  consult  with  the 
appropriate  bureau  FOIA  officer.  Bureau 
offices  are  listed  in  Appendix  B. 

(c)  The  procedures  in  this  subpart  do 
not  apply  to: 

(1)  Records  published  in  the  Federal 
Register,  opinions  in  the  adjudication  of 
cases,  statements  of  policy  and 
interpretations,  and  administrative  staff 
manuals  that  have  been  published  or 
made  available  under  Subpart  A  of  this 
part. 

(2)  Records  or  information  compiled 
for  law  enforcement  purposes  and 
covered  by  the  disclosure  exemption 
described  in  S  2.13(c)(7)  if— 

(i)  The  investigation  or  proceeding 
involves  a  possible  violation  of  criminal 
law;  and 

(ii)  There  is  reason  to  believe  that — 

(A)  The  subject  of  the  investigation  or 
proceeding  is  not  aware  of  its  pendency, 
and 

(B)  Disclosure  of  the  existence  of  the 
records  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings. 

(3)  Informant  records  maintained  by  a 
criminal  law  enforcement  component  of 
the  Department  under  an  informant's 
name  or  personal  identifier,  if  requested 
by  a  third  party  according  to  the 
informant's  name  or  personal  identifier, 
unless  the  informant's  status  as  an 
informant  has  been  officially  confirmed. 

§2.12    DefinWons. 

(a)  Act  and  FOIA  mean  the  Freedom 
of  Information  Act,  5  U.S.C.  552. 

(b)  Bureau  refers  to  all  constituent 
bureaus  of  the  Department  of  the 
Interior,  the  Office  of  the  Secretary,  and 
the  other  Departmental  offices.  A  list  of 
bureaus  is  contained  in  Appendix  B. 

(c)  Working  day  means  a  regular 
Federal  workday.  It  does  not  include 
Saturdays,  Sundays  or  public  legal 
holidays. 


§2.13    Records  available. 

(a)  Department  policy.  It  is  the  policy 
of  the  Department  of  the  Interior  to 
make  the  records  of  the  Department 
available  to  the  public  to  the  greatest 
extent  possible,  in  keeping  with  the 
spirit  of  the  Freedom  of  Information  Act. 

(b)  Statutory  disclosure  requirement. 
The  Act  requires  diat  the  Department, 
on  a  request  from  a  member  of  the 
public  submitted  in  accordance  with  the 
procedures  in  this  subpart,  make 
requested  records  available  for 
inspection  and  copying. 

(c)  Statutory  exemptions.  Exempted 
from  the  Act's  statutory  disclosure 
requirement  are  matters  that  are: 

(l)(i)  Specifically  authorized  under 
criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and 

(ii)  Are  in  fact  properly  classified 
pursuant  to  such  Executive  order, 

(2)  Related  solely  to  the  internal 
persoimel  rules  and  practices  of  an 
agency; 

(3)  Specifically  exempted  from 
disclosure  by  statute  (other  than  the 
Privacy  Act),  provided  that  such 
statute — 

(i)  Requires  that  the  matter*  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(ii)  EstabUshes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(4)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 

(5)  Inter-agency  or  inti-a-agency 
memorandums  or  letters  which  would 
not  be  available  by  law  to  a  party  other 
than  an  agency  in  litigation  with  the 
agency; 

(6)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or 
information — 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings, 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  or  an  impartial  adjudication, 

(iii)  Could  reasonably  be  excpected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy, 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and. 
in  the  case  of  a  record  or  information 
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compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigtion,  information 
furnished  by  a  confidential  source. 

(v)  Woald  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law.  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual; 

(8)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by.  on  behalf  of.  or  for 
the  use  of  an  agency  responsible  for  die 
regulation  or  supervision  of  financial 
institutions;  or 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(d)  Decisions  on  requests.  It  is  the 
policy  of  the  Department  to  withhold 
information  fallLng  within  an  exemption 
only  if — 

(1)  Disclosure  is  prohibited  by  statute 
or  Executive  order  or 

(2)  Sound  grounds  exist  for  invocation 
of  the  exemption. 

(e)  Disclosure  of  reasonably 
segregable  nonexempt  material.  If  a 
requested  record  contains  material 
covered  by  an  exemption  and  material 
that  is  not  exempt,  and  it  is  determined 
under  the  procedures  in  this  subpart  to 
withhold  the  exempt  material,  any 
reasonably  segregable  nonexempt 
material  shall  be  separated  from  the 
exempt  material  and  released. 

§2.14    Requests  for  records. 

(a)  Submission  of  requests.  (1)  A 
request  to  inspect  or  copy  records  shall 
be  made  to  the  installation  where  the 
records  are  located.  If  the  records  are 
located  at  more  than  one  installation  or 
if  the  specific  location  of  the  records  is 
not  known  to  the  requester,  he  or  she 
may  direct  a  request  to  the  head  of  the 
appropriate  bureau  or  to  the  bureau's 
FOIA  officer.  Addresses  for  bureau 
heads  and  FOIA  officers  are  contained 
in  Appendix  B. 

(2)  Exceptions,  (i)  A  request  for 
records  located  in  all  components  of  the 
Office  of  the  Secretary  (other  than  the 
Office  of  Hearings  and  Appeals)  shall  be 
submitted  to:  Director,  Office  of 
Administrative  Services,  U.S. 
Department  of  the  Interior,  Washington. 
DC  20240.  A  request  for  records  located 
in  the  Office  of  Hearings  and  Appeals 
shall  be  submitted  to:  Director.  Office  of 
Hearings  and  Appeals.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203. 


(ii)  A  request  for  records  of  the  Office 
of  Inspector  General  shall  be  submitted 
to:  Inspector  General.  Office  of  the 
Inspector  General,  U.S.  Department  of 
the  Interior,  Washington,  DC  20240. 

(iii)  A  request  for  records  of  the  Office 
of  the  Solicitor  shall  be  submitted  to: 
Solicitor.  Office  of  the  SoUcitor.  U.S. 
Department  of  the  Interior.  Washington, 
DC  20240. 

(b)  Form  of  requests.  (1)  Requests 
under  this  subpart  shall  be  in  writing 
and  must  specifically  invoke  the  Act. 

(2)  A  request  must  reasonably 
describe  the  records  requested.  A 
request  reasonably  describes  the 
records  requested  if  it  will  enable  an 
employee  of  the  Department  familiar 
with  the  subject  area  of  the  request  to 
locate  the  record  with  a  reasonable 
amount  of  effort.  If  such  information  is 
available,  the  request  should  identify 
the  subject  matter  of  the  record,  the  date 
when  it  was  made,  die  place  where  it 
was  made,  the  person  or  office  that 
made  it,  the  present  custodian  of  the 
record,  and  any  other  information  that 
will  assist  in  locating  the  requested 
record.  If  the  request  involves  a  matter 
known  by  the  requester  to  be  in 
litigation,  the  request  should  also  state 
the  case  name  and  court  hearing  the 
case. 

(3)(i)  A  request  shall — 

(A)  Specify  the  fee  category 
(commercial  use,  news  media, 
educational  institution,  noncommercial 
scientific  institution,  or  other)  in  which 
the  requester  claims  the  request  to  fall 
and  the  basis  of  this  claim  (see 

§  2.20(b)-(e)  for  definitions)  and 

(B)  State  the  maximum  amount  of  fees 
that  the  requester  is  willing  to  pay  or 
include  a  request  for  a  fee  waiver. 

(ii)  Requesters  are  advised  that,  under 
§  2.20  (f)  and  (g).  the  time  for  responding 
to  requests  may  be  delayed — 

(A)  If  a  requester  has  not  sufficienUy 
identified  the  fee  category  applicable  to 
the  request. 

(B)  If  a  requester  has  not  stated  a 
willingness  to  pay  fees  as  high  as 
anticipated  by  the  Department  or 

(C)  If  a  fee  waiver  request  is  denied 
and  the  requester  has  not  included  an 
alternative  statement  of  willingness  to 
pay  fees  as  high  as  anticipated  by  the 
Department 

(4)  A  request  seeking  a  fee  waiver 
shall,  to  the  extent  possible,  address 
why  the  requester  believes  that  the 
criteria  for  fee  waivers  set  out  in  5  2.21 
are  met. 

(5)  To  ensure  expeditious  handling, 
requests  should  be  prominently  marked, 
both  the  envelope  and  on  the  face  of  the 
request,  with  the  legend  "FREEDOM  OF 
INFORMATION  REQUEST." 


(c)  Creation  of  records.  A  request  may 
seek  only  records  that  are  in  existence 
at  the  time  the  request  is  received.  A 
request  may  not  seek  records  that  come 
into  existence  after  the  date  on  which  it 
is  received  and  may  not  require  that 
new  records  be  created  in  response  to 
the  request  by,  for  example,  combining 
or  compiling  selected  items  from  manual 
files,  preparing  a  new  computer 
program,  or  calculating  proportions, 
percentages,  frequency  distributions, 
trends  or  comparisons.  In  those 
instances  where  the  Department 
determines  that  creating  a  new  record 
will  be  less  burdensome  than  disclosing 
large  volumes  of  unassembled  material, 
the  Department  may.  in  its  discretion, 
agree  to  creation  of  a  new  record  as  an 
alternative  to  disclosing  existing 
records. 

§2.15    Preliminary  processing  el  requests. 

(a)  Scope  of  requests.  (1)  Unless  a 
request  clearly  specifies  otherwise, 
requests  to  field  installations  of  a 
bureau  may  be  presumed  to  seek  only 
records  at  that  installation  and  requests 
to  a  bureau  head  or  bureau  FOIA  officer 
may  be  presumed  to  seek  only  records 
of  that  bureau. 

(2)  If  a  request  to  a  field  installation  of 
a  bureau  specifies  that  it  seeks  records 
located  at  other  installations  of  the 
same  bureau,  the  installation  shall  refer 
the  request  to  the  other  installation(s)  or 
the  bureau  FOIA  officer  for  appropriate 
processing.  The  time  limit  provided  in 

§  2.17(a)  does  not  start  until  the  request 
is  received  at  the  installation  having  the 
records  or  by  the  bureau  FOIA  officer. 

(3)  If  a  request  to  a  bureau  specifies 
that  it  seeks  records  of  another  bureau, 
the  bureau  may  return  the  request  (or 
the  relevant  portion  thereof)  to  the 
requester  with  instructions  as  to  how 
the  request  may  be  resubmitted  to  the 
other  bureau. 

(b)  Intradepartmental  consultation 
and  referral.  (1)  If  a  bureau  (other  than 
the  Office  of  Inspector  General)  receives 
a  request  for  records  in  its  possession 
that  originated  with  or  are  of  substantial 
concern  to  another  bureau,  it  shall 
consult  with  that  bureau  before  deciding 
whether  to  release  or  withhold  the 
records. 

(2)  As  an  alternative  to  consultation,  a 
bureau  may  refer  the  request  (or  the 
relevant  protion  thereof)  to  the  bureau 
that  originated  or  is  substantially 
concerned  with  the  records.  Such 
referrals  shall  be  made  expeditiously 
and  the  requester  shall  be  notified  in 
writing  that  a  referral  has  been  made.  A 
referral  under  this  paragraph  does  not 
restart  the  time  limit  provided  in  §  2  17. 
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(c)  Records  of  other  departments  and 
agencies.  (1)  If  a  requested  record  in  the 
possession  of  the  Department  of  the 
Interior  originated  with  another  Federal 
department  or  agency,  the  request  shall 
be  referred  to  that  agency  unless — 

(i)  The  record  is  of  primary  interest  to 
the  Department, 

(ii)  The  Department  is  in  a  better 
position  than  the  originating  agency  to 
assess  whether  the  record  is  exempt 
from  disclosure,  or 

(iii)  The  originating  agency  is  not 
subject  to  the  Act. 

The  Department  has  primary  interest  in 
a  record  if  it  was  developed  or  prepared 
pursuant  to  Department  regulations, 
directives  or  request. 

(2)  In  accordance  with  Execuctive 
Order  12356,  a  request  for  documents 
that  were  classified  by  another  agency 
shall  be  referred  to  that  agency. 

(d)  Consultation  with  submitters  of 
commercial  and  financial  information. 

(1)  If  a  request  seeks  a  record 
containing  trade  secrets  or  commercial 
or  Hnancial  information  submitted  by  a 
person  outside  of  the  Federal 
government,  the  bureau  processing  the 
request  shall  provide  the  submitter  with 
notice  of  the  request  whenever — 

(i)  The  submitter  has  made  a  good 
faith  designation  of  the  information  as 
commercially  or  fmancially  sensitive,  or 

(ii)  The  bureau  has  reason  to  believe 
that  disclosure  of  the  information  may 
result  in  commercial  or  Hnancial  injury 
to  the  submitter. 

Where  notification  of  a  voluminous 
number  of  submitters  is  required,  such 
notification  may  be  accomplished  by 
posting  or  publishing  the  notice  in  a 
place  reasonably  calculated  to       j 
accomplish  notification.  | 

(2)  The  notice  to  the  submitter  shall 
afford  the  submitter  a  reasonable  period 
within  which  to  provide  a  detailed 
statement  of  any  objection  to  disclosure. 
The  submitter's  statement  shall  explain 
the  basis  on  which  the  information  is 
claimed  to  be  exempt  under  the  FOIA, 
including  a  specification  of  any  claim  of 
competitive  or  other  business  harm  that 
would  result  from  disclosure.  The 
statement  shall  also  include  a 
certification  that  the  information  is 
confidential,  has  not  been  disclosed  to 
the  public  by  the  submitter,  and  is  not 
routinely  available  to  the  public  from 
other  sources. 

(3)  If  a  submitter's  statement  cannot 
be  obtained  within  the  time  limit  for 
processing  the  request  under  §  2.17,  the 
requester  shall  be  notified  of  the  delay 
as  provided  in  §  2.17(f). 

(4)  Notification  to  a  submitter  is<not 
required  if: 


(i)  The  bureau  determines,  prior  to 
giving  notice,  that  the  request  for  the 
record  should  be  denied; 

(ii)  The  information  has  previously 
been  lawfully  published  or  officially 
made  available  to  the  public; 

(iii)  Disclosiu'e  is  required  by  a  statute 
(other  than  the  FOIA)  or  regulation 
(other  than  this  subpart); 

(iv)  Disclosure  is  clearly  prohibited  by 
a  statute,  as  described  in  S  2.13(c)(3); 

(v)  The  information  was  not 
designated  by  the  submitter  as 
confidential  when  it  was  submitted,  or  a 
reasonable  time  thereafter,  if  the 
submitter  was  specifically  afforded  an 
opportunity  to  make  such  a  designation; 
however,  a  submitter  will  be  notifled  of 
a  request  for  information  that  was  not 
designated  as  confidential  at  the  time  of 
submission,  or  a  reasonable  time 
thereafter,  if  there  is  substantial  reason 
to  believe  that  disclosure  of  the 
information  would  result  in  competitive 
harm. 

(vi)  The  designation  of  confidentiality 
made  by  the  submitter  is  obviously 
frivolous;  or 

(vii)  The  information  was  submitted  to 
the  Department  more  than  10  years  prior 
to  the  date  of  the  request,  unless  the 
bureau  has  reason  to  believe  that  it 
continues  to  be  confidential. 

(5)  If  a  requester  brings  suit  to  compel 
disclosure  of  information,  the  submitter 
of  the  information  will  be  promptly 
notified. 

§  2.16    Action  on  initial  requests. 

(a)  Authority.  (1)  Requests  to  field 
installations  shall  be  decided  by  the 
head  of  the  installation  or  by  such 
higher  authority  as  the  head  of  the 
bureau  may  designate  in  writing. 

(2)  Requests  to  the  headquarters  of  a 
bureau  shall  be  decided  only  by  the 
head  of  the  bureau  or  an  official  whom 
the  head  of  the  bureau  has  in  writing 
designated. 

(3)  Requests  to  the  Office  of  the 
Secretary  may  be  decided  by  the 
Director  of  Administrative  Services,  an 
Assistant  Secretary  or  Assistant 
Secretary's  designee,  and  any  official 
whom  the  Secretary  has  in  writing 
designated. 

(4)  A  decision  to  withhold  a  requested 
record,  to  release  a  record  that  is 
exempt  from  disclosure,  or  to  deny  a  fee 
waiver  shall  be  made  only  after 
consultation  with  the  office  of  the 
appropriate  associate,  regional,  or  field 
solicitor. 

(b)  Form  of  grant.  (1)  When  a 
requested  record  has  been  determined 
to  be  available,  the  official  processing 
the  request  shall  notify  the  requester  as 
to  when  and  where  the  record  is 
available  for  inspection  or,  as  the  case 


may  be,  when  and  how  copies  will  be 
provided.  If  fees  are  due.  the  official 
shall  state  the  amount  of  fees  due  and 
the  procedures  for  payment,  as 
described  in  §  2.20. 

(2)  If  a  requested  record  (or  portion 
thereof)  is  being  made  available  over 
the  objections  of  a  submitter  made  in 
accordance  with  S  2.15(d),  both  the 
requester  and  the  submitter  shall  be 
notified  of  the  decision.  The  notice  to 
the  submitter  (a  copy  of  which  shall  be 
made  available  to  the  requester)  shall  be 
forwarded  a  reasonable  number  of  days 
prior  to  the  date  on  which  disclosure  is 
to  be  made  and  shall  include: 

(i)  A  statement  of  the  reasons  why  the 
submitter's  objections  were  not 
sustained; 

(ii)  A  specification  of  the  portions  of 
the  record  to  be  disclosed,  if  the 
submitter's  objections  were  sustained  in 
part;  and 

(iii)  A  specified  disclosure  date. 

(3)  If  a  claim  of  confidentiality  has 
been  found  frivolous  in  accordance  with 
§  2.15(d)(4)(vi)  and  a  determination  is 
made  to  release  the  information  without 
consultation  with  the  submitter,  the 
submitter  of  the  information  shall  be 
notified  of  the  decision  and  the  reasons 
therefor  a  reasonable  number  of  days 
prior  to  the  date  on  which  disclosure  is 
to  be  made. 

(c)  Form  of  denial.  (1)  A  decision 
witMiolding  a  requested  record  shall  be 
in  writing  and  shall  include: 

(i)  A  reference  to  the  specific 
exemption  or  exemptions  authorizing 
the  withholding; 

(ii)  If  neither  a  statute  or  an  Executive 
order  requires  withholding,  the  sound 
ground  for  withholding; 

(iii)  A  hsting  of  the  names  and  titles  or 
positions  of  each  person  responsible  for 
the  denial;  and 

(iv)  A  statement  that  the  denial  may 
be  appealed  to  the  Assistant 
Secretary— Policy,  Budget  and 
Administration  and  a  description  of  the 
procedures  in  §  2.18  for  appeal. 

(2)  A  decision  denying  a  request  for 
failure  to  reasonably  describe  requested 
records  or  for  other  procedural 
deficiency  or  because  requested  records 
cannot  be  located  shall  be  in  writing 
and  shall  include: 

(i)  A  description  of  the  basis  of  the 
decision; 

(ii)  A  list  of  the  names  and  titles  or 
positions  of  each  person  responsible; 
and 

(iii)  A  statement  that  the  matter  may 
be  appealed  to  the  Assistant 
Secretary — Policy.  Budget  and 
Administration  and  a  description  of  the 
procedures  in  §  2.18  for  appeal. 
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§2.17    Time  limits  for  processing  initial 
requests. 

(a)  Basic  limit.  Requests  for  records 
shall  be  processed  promptly.  A 
determination  whether  to  grant  or  deny 
a  request  shall  be  made  within  no  more 
than  10  working  days  after  receipt  of  a 
request.  This  determination  shall  be 
communicated  immediately  to  the 
requester. 

(b)  Running  of  basic  time  limit.  (1) 
The  10  working  day  time  limit  begins  to 
run  when  a  request  meeting  the 
requirements  of  §  2.14(b)  is  received  at  a 
field  installation  or  bureau  headquarters 
designated  in  §  2.14(a)  to  receive  the 
request. 

(2)  The  running  of  the  basic  time  limit 
may  be  delayed  or  tolled  as  explained  in 
§  2.20  (f),  (g)  and  (h)  if  a  requester— 

(i)  Has  not  stated  a  willingnes  to  pay 
fees  as  high  as  are  anticipated  and  has 
not  sought  and  been  granted  a  full  fee 
waiver,  or 

(ii)  Has  not  made  a  required  advance 
payment. 

(c)  Extensions  of  time.  In  the  following 
unusual  circumstances,  the  time  limit  for 
acting  on  an  initial  request  may  be 
extended  to  the  extent  reasonably 
necessary  to  the  proper  processing  of 
the  request,  but  in  no  case  may  the  time 
limit  be  extended  for  more  than  10 
working  days: 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that 
are  separate  fi-om  the  installation 
processing  the  request; 

(2)  The  need  to  search  for.  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
demanded  in  a  single  request;  or 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  Department  having 
substantial  subject-matter  interest 
therein. 

(d)  Notice  of  extension.  A  requester 
shall  be  notified  in  writing  of  an 
extension  under  paragraph  (c)  of  this 
section.  The  notice  shall  state  the  reason 
for  the  extension  and  the  date  on  which 
a  determination  on  the  request  is 
expected  to  be  made. 

(e)  Treatment  of  delay  as  denial.  If  no 
determination  has  been  reached  at  the 
end  of  the  10  working  day  period  for 
deciding  an  initial  request,  or  an 
extension  thereof  under  paragraph  (c)  of 
this  section,  the  requester  may  deem  the 
request  denied  and  may  exercise  a  right 
of  appeal  in  accordance  with  S  2.18. 

(f)  Notice  of  delay.  When  a 
determination  cannot  be  reached  within 
the  time  limit,  or  extension  thereof,  the 


requester  shall  be  notified  of  the  reason 
for  the  delay,  of  the  date  on  which  a 
determination  may  be  expected,  and  of 
the  right  to  treat  the  delay  as  a  denial 
for  purposes  of  appeal  to  the  Assistant 
Secretary — ^Policy.  Budget  and 
Administration,  including  a  description 
of  the  procedures  for  filing  an  appeal  in 
§  2.18. 

§2.18    AppMls. 

(a)  Right  of  appeal.  A  requester  may 
appeal  to  the  Assistant  Secretary — 
Policy.  Budget  and  Administration 
when — 

(1)  Records  have  been  withheld, 

(2)  A  request  has  been  denied  for 
failure  to  describe  requested  records  or 
for  other  procedural  deficiency  or 
because  requested  records  cannot  be 
located, 

(3)  A  fee  waiver  has  been  denied,  or 

(4)  A  request  has  not  been  decided 
within  the  time  limits  provided  in  S  2.17. 

(b)  Time  for  appeal.  An  appeal  must 
be  received  no  later  than  20  working 
days  after  the  date  of  the  initial  denial, 
in  the  case  of  a  denial  of  an  entire 
request,  or  20  working  days  after 
records  have  been  made  available,  in 
the  case  of  a  partial  denial. 

(c)  Form  of  appeal.  (1)  An  appeal  shall 
be  initiated  by  filing  a  written  notice  of 
appeal.  The  notice  shall  be  accompanied 
by  copies  of  the  orighial  request  and  the 
initial  denial  and  should,  in  order  to 
expedite  the  appellate  process  and  give 
the  requester  an  opportunity  to  present 
his  or  her  arguments,  contain  a  brief 
statement  of  the  reasons  why  the 
requester  believes  the  initial  denial  to 
have  been  in  error. 

(2)  The  appeal  shall  be  addressed  to 
the  Freedom  of  Information  Act  Appeals 
Officer,  Office  of  the  Assistant 
Secretary-Policy,  Budget  and 
Administration,  U.S.  Department  of  the 
Interior.  Washington.  DC  20240. 

(3)  To  expedite  processing,  both  the 
envelope  containing  a  notice  of  appeal 
and  the  face  of  the  notice  should  bear 
the  legend  "FREEDOM  OF 
INFORMATION  APPEAL." 

§  2.19    Action  on  appeals. 

(a)  Authority.  Appeals  shall  be 
decided  by  the  Assistant  Secretary — 
Policy,  Budget  and  Administration,  or 
the  Assistant  Secretary's  designee,  after 
consultation  with  the  Solicitor,  the 
Director  of  PubUc  Affairs  and  the 
appropriate  program  Assistant 
Secretary. 

(b)  Time  limit.  A  fmal  determination 
shall  be  made  within  20  working  days 
after  receipt  of  an  appeal  meeting  the 
requirements  of  S  2.18(c). 

(c)  Extensions  of  time.  (1)  If  the  time 
limit  for  responding  to  the  initial  request 


for  a  record  was  not  extended  under  the 
provisions  of  §  2.17(c)  or  was  extended 
for  fewer  than  10  working  days,  the  time 
for  processing  of  the  appeal  may  be 
extended  to  the  extent  reasonably 
necessary  to  the  proper  processing  of 
the  appeal,  but  in  no  event  may  the 
extension,  when  taken  together  with  any 
extension  made  during  processing  of  the 
initial  request,  result  in  an  aggregate 
extension  with  respect  to  any  one 
request  of  more  than  10  working  days. 
The  time  for  processing  of  an  appeal 
may  be  extended  only  if  one  or  more  of 
the  unusual  circumstances  listed  in 
§  2.17(c)  requires  an  extension. 

(2)  The  appellant  shall  be  advised  in 
writing  of  the  reasons  for  the  extension 
and  the  date  on  which  a  final 
determination  on  the  appeal  is  expected 
to  be  dispatched. 

(3)  If  no  determination  on  the  appeal 
has  been  reached  at  the  end  of  the  20 
working  day  period,  or  the  extension 
thereof,  the  requester  is  deemed  to  have 
exhausted  his  administrative  remedies, 
giving  rise  to  a  right  of  review  in  a 
district  court  of  the  United  States,  as 
specified  in  5  U.S.C.  552(a)(4).  When  no 
determination  can  be  reached  within  the 
applicable  time  limit,  the  appeal  will 
nevertheless  continue  to  be  processed. 
On  expiration  of  the  time  limit,  the 
requester  shall  be  informed  of  the 
reason  for  the  delay,  of  the  date  on 
which  a  determination  may  be  reached 
to  be  dispatched  and  of  the  right  to  seek 
judicial  review. 

(d)  Form  of  decision.  (1)  The  final 
determination  on  an  appeal  shall  be  in 
writing  and  shall  state  the  basis  for  the 
determination.  If  the  determination  is  to 
release  the  requested  records  or 
portions  thereof,  the  Assistant 
Secretary — Policy,  Budget  and 
Administration  shall  immediately  make 
the  records  available  or  instruct  the 
appropriate  bureau  to  make  them 
immediately  available.  If  the 
determination  upholds  in  whole  or  part 
the  initial  denial  of  a  request  for  records, 
the  determination  shall  advise  the 
requester  of  the  right  to  obtain  judicial 
review  in  the  United  States  District 
Court  for  the  district  in  which  the 
withheld  records  are  located,  or  in 
which  the  requester  resides  or  has  his  or 
her  principal  place  of  business  or  in  the 
United  States  District  Court  for  the 
District  of  Columbia,  and  shall  set  forth 
the  names  and  titles  or  positions  of  each 
person  responsible  for  die  denial. 

(2)  If  a  requested  record  (or  portion 
thereof)  is  being  made  available  over 
the  objections  of  a  submitter  made  in 
accordance  with  S  2.15(d),  the  submitter 
shall  be  provided  notice  as  described  in 
§  2.16(b)(2). 
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§2.20    Fm«. 

(a)  Policy.  (1)  Unless  waived  pursuant 
to  the  provisions  of  S  2.21,  fees  for 
responding  to  FOIA  requests  shall  be 
charged  in  accordance  with  the 
provisions  of  this  section  and  the 
schedule  of  charges  contained  in 
Appendix  A  to  this  part. 

(2)  Fees  shall  not  be  charged  if  the 
total  amount  chargeable  does  not 
exceed  $15.00. 

(3)  Where  there  is  a  reasonable  basis 
to  conclude  that  a  requester  or  group  of 
requesters  acting  in  concert  has  divided 
a  request  into  a  series  of  requests  on  a 
single  subject  or  related  subjects  to 
avoid  assessment  of  fees,  the  requests 
may  be  aggregated  and  fees  charged 
accordingly. 

(b)  Commercial  use  requests.  (1)  A 
requester  seeking  records  for 
commercial  use  shall  be  charged  fees  for 
costs  incurred  in  document  search, 
duplication  and  review. 

(2)  A  commercial  use  requester  may 
not  be  charged  fees  for  time  spent 
resolving  legal  and  policy  issues 
affecting  access  to  requested  records. 

(3)  A  commercial  use  request  is  a 
request  from  or  on  behalf  of  a  person 
who  seeks  information  for  a  use  or 
purpose  that  further  the  commercial, 
trade  or  proHt  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made.  The  intended  use  of 
records  may  be  determined  on  the  basis 
of  information  submitted  by  a  requester 
and  from  reasonable  inferences  based 
on  the  identity  of  the  requester  and  any 
other  available  information. 

(c)  Educational  and  noncommercial 
scientific  institution  requests.  (1)  A 
requester  seeking  records  under  the 
auspices  of  an  educational  institution  in 
furtherance  of  scholarly  research  or  a 
noncommercial  scientiHc  institution  in 
furtherance  of  scientific  research  shall 
be  charged  for  document  duplication. 
except  that  the  first  100  pages  of  paper 
copies  (or  the  equivalent  cost  thereof  if 
the  records  are  in  some  other  form)  shall 
be  provided  without  charge. 

(2)  Such  requesters  may  not  be 
charged  fees  for  costs  incurred  in — 

(i)  Searching  for  requested  records, 

(ii)  Examining  requested  records  to 
determine  whether  they  are  exempt 
from  mandatory  disclosure,  I 

(iii)  Deleting  reasonably  segregable 
exempt  matter, 

(iv)  Monitoring  the  requesters'      I 
inspection  of  agency  records,  or      I 

(v)  Resolving  legal  and  policy  issues 
affecting  access  to  requested  records. 

(3)  An  "educational  institution"  is  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 


education,  an  institution  of  professional 
education,  or  an  institution  of  vocational 
education,  which  operates  a  program  or 
programs  of  scholarly  research. 

(4)  A  "noncommercial  scientific 
institution"  is  an  institution  that  is  not 
operated  for  commerce,  trade  or  profit 
and  that  is  operated  solely  for  the 
purpose  of  conducting  scientific 
research  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(d)  News  media  requests.  (1)  A 
representative  of  the  new  media  shall  be' 
charged  for  document  duplication, 
except  that  the  first  100  pages  of  paper 
copies  (or  the  equivalent  cost  thereof  if 
the  records  are  in  some  other  form)  shall 
be  provided  without  charge. 

(2)  Representatives  of  the  news  media 
may  not  be  charged  fees  for  costs 
incurred  in — 
(i)  Searching  for  requested  records, 
(ii)  Examining  requested  records  to 
determine  whether  they  are  exempt 
from  mandatory  disclosure, 

(iii)  Deleting  reasonably  segregable 
exempt  matter, 

(iv)  Monitoring  the  requester's 
inspection  of  agency  records,  or 

(v)  Resolving  legal  and  policy  issues 
affecting  access  to  requested  records. 
(3)(i)  A  "representative  of  the  news 
media"  is  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news 
to  the  public.  The  term  "news"  means 
information  that  is  about  current  events 
or  that  is  (or  would  be)  of  current 
interest  to  the  public.  Examples  of  news, 
media  entities  include,  but  are  not 
limited  to,  television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  (but  only  in 
those  instances  when  they  can  qualify 
as  disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public.  As 
traditional  methods  of  news  delivery 
evolve  (e.g.,  electronic  dissemination  of 
newspapers  through 
telecommunications  services),  such 
alternative  media  would  be  included  in 
this  category. 

(ii)  Free-lance  journalists  may  be 
considered  "representatives  of  the  news 
media"  if  they  demonstrate  a  solid  basis 
for  expecting  publication  through  a 
news  organization,  even  though  not 
actually  employed  by  it.  A  publication 
contract  or  past  record  of  publication,  or 
evidence  of  a  specific  free-lance 
assignment  from  a  news  organization 
may  indicate  a  solid  basis  for  expecting 
publication. 

(e)  Other  requests.  (1)  A  requester  not 
covered  by  paragraphs  (b),  (c)  or  (d)  of 
this  section  shall  be  charged  fees  for 
document  search  and  duplication. 


except  that  the  first  two  hours  of  search 
time  and  the  first  100  pages  of  paper 
copies  (or  the  equivalent  cost  thereof  if 
the  records  are  in  some  other  form)  shall 
be  provided  without  charge. 

(2)  Such  requesters  may  not  be 
charged  for  costs  incurred  in — 

(i)  Examining  requested  records  to 
determine  whether  they  are  exempt 
from  disclosure, 

(ii)  Deleting  reasonably  segregable 
exempt  matter. 

(iii)  Monitoring  the  requester's 
inspection  of  agency  records,  or 

(iv)  Resolving  legal  and  policy  issues 
affecting  access  to  requested  records. 

(f)  Requests  for  clarification.  Where  a 
request  does  not  provide  sufficient 
information  to  determine  whether  it  is 
covered  by  paragraph  (b).  (c).  (d)  or  (e) 
of  this  section,  the  requester  should  be 
asked  to  provide  additional  clarification. 
If  it  is  necessary  to  seek  such 
clarification,  the  request  may  be  deemed 
to  have  not  been  received  for  purposes 
of  the  time  limits  established  in  S  2.17 
until  the  clarification  is  received. 
Requests  to  requesters  for  clarification 
shall  be  made  promptly. 

(g)  Notice  of  anticipated  fees.  Where 
a  request  does  not  state  a  willingness  to 
pay  fees  as  high  as  anticipated  by  the 
Department,  and  the  requester  has  not 
sought  and  been  granted  a  full  waiver  of 
fees  under  S  2.21.  the  request  may  be 
deemed  to  have  not  been  received  for 
purposes  of  the  time  limits  established 
in  §  2.17  until  the  requester  has  been 
notified  of  and  agrees  to  pay  the 
anticipated  fee.  Advice  to  requesters 
with  respect  to  anticipated  fees  shall  be 
provided  promptly. 

[Yi]  Advance  payment.  (1)  Where  it  is 
anticipated  that  allowable  fees  are 
likely  to  exceed  $250.00  and  the 
requester  does  not  have  a  history  of 
prompt  payment  of  FOIA  fees,  the 
requester  may  be  required  to  make  an 
advance  payment  of  the  entire  fee 
before  processing  of  his  or  her  request. 

(2)  Where  a  requester  has  previously 
failed  to  pay  a  fee  within  30  calendar 
days  of  the  date  of  billing,  processing  of 
any  new  request  from  that  requester 
shall  ordinarily  be  suspended  until  the 
requester  pays  any  amount  still  owed, 
including  applicable  interest,  and  makes 
advance  payment  of  allowable  fees 
anticipated  in  connection  with  the  new 
request. 

(3)  Advance  payment  of  fees  may  not 
be  required  except  as  described  in 
paragraphs  (h)  (1)  and  (2)  of  this  section. 

(4)  Issuance  of  a  notice  requiring 
payment  of  overdue  fees  or  advance 
payment  shall  toll  the  time  limit  in  §  2.17 
until  receipt  of  payment. 
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(i)  Form  of  payment  Payment  of  fees 
should  be  made  by  check  or  money 
order  payable  to  the  Department  of  the 
Interior  or  the  bureau  furnishing  the 
information.  The  term  United  States  or 
the  initials  "U.S."  should  not  be  included 
on  the  check  or  money  order.  Where 
appropriate,  the  official  responsible  for 
handling  a  request  may  require  that 
payment  by  check  be  made  in  the  form 
of  a  certified  check. 

(j)  Billing  procedures.  A  bill  for 
collection.  Form  DI-1040.  shall  be 
prepared  for  each  request  that  requires 
collection  of  fees.  The  requester  shall  be 
provided  the  first  sheet  of  the  DI-1040. 
This  Accounting  Copy  of  the  Form  shall 
be  transmitted  to  the  agency's  finance 
office  for  entry  into  accounts  receivable 
records.  Upon  receipt  of  payment  fi^m 
the  requester,  the  recipient  shall  forward 
the  payment  along  with  a  copy  of  the 
DI-1040  to  the  finance  office. 

(k)  Collection  of  fees.  The  bill  for 
collection  or  an  accompanying  letter  to 
the  requester  shall  include  a  statement 
that  interest  will  be  charged  in 
accordance  with  the  Debt  Collection  Act 
of  1982,  31  U.S.C.  3717.  and 
implementing  regulations,  4  CFR  102.13, 
if  the  fees  are  not  paid  within  30 
calendar  days  of  the  date  of  the  bill  for 
collection  is  mailed  or  hand-delivered  to 
the  requester.  This  requirement  does  not 
apply  if  the  requester  is  a  unit  of  state  or 
local  government  Other  authorities  of 
the  Debt  Collection  Act  of  1982  shall  be 
used,  as  appropriate,  to  collect  the  fees 
(see  4  CFR  Parts  101-105). 

92.21    WaivwoftaM. 

(a)  Statutory  fee  waiver.  (1) 
Documents  shall  be  furnished  without 
charge  or  at  a  charge  reduced  below  the 
fees  chargeable  under  S  2.20  and 
Appendix  A  if  disclosure  of  the 
information  is  in  the  public  interest 
because  it — 

(i)  Is  likely  to  contribute  significantiy 
to  public  understanding  of  the 
operations  or  activities  of  the 
government  and 

(ii)  Is  not  primarily  in  the  commercial 
interest  of  the  requester. 

(2)  Factors  to  be  considered  in 
determining  whether  disclosure  of 
information  "is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government"  are  the  following: 

(i)  Does  the  record  concern  the 
operations  or  activities  of  the 
government?  Records  concern  the 
operations  or  activities  of  the 
government  if  they  relate  to  or  will 
illuminate  the  manner  in  which  the 
Department  or  a  bureau  is  carrying  out 
identifiable  operations  or  activities  or 
the  manner  in  which  an  operation  or 


activity  affects  the  public.  The 
connection  between  the  records  and  the 
operations  and  activities  to  which  they 
are  said  to  relate  should  be  clear  and 
direct,  not  remote  and  attenuated. 
Records  developed  outside  of  the 
government  and  submitted  to  or 
obtained  by  the  Department  may  relate 
to  the  operations  and  activities  of  the 
government  if  they  are  informative  on 
how  an  agency  is  carrying  out  its 
regulatory,  enforcement,  procurement  or 
other  activities  that  involve  private 
entities. 

(ii)  If  a  record  concerns  the  operations 
or  activities  of  the  government,  is  its 
disclosure  likely  to  contribute  to  public 
understanding  of  these  operations  and 
activities?  The  likelihood  of  a 
contribution  to  public  understanding 
will  depend  on  consideration  of  the 
content  of  the  record,  the  identity  of  the 
requester,  and  the  interrelationship 
between  the  two.  Is  there  a  logical 
connection  between  the  content  of  the 
requested  record  and  the  operations  or 
activities  in  which  the  requester  is 
interested?  Are  the  disclosable  contents 
of  the  record  meaningfully  informative 
on  the  operations  or  activities?  Is  the 
focus  of  the  requester  on  contribution  to 
public  imderstanding,  rather  than  on  the 
individual  understanding  of  the 
requester  or  a  narrow  segment  of 
interested  persons?  Does  the  requester 
have  expertise  in  the  subject  area  and 
the  ability  and  intention  to  disseminate 
the  information  to  the  general  public  or 
otherwise  use  the  information  in  a 
marmer  that  will  contribute  to  public 
understanding  of  government  operations 
or  activities?  Is  the  requested 
information  sought  by  the  requester 
because  it  may  be  informative  on 
government  operations  or  activities  or 
because  of  the  intrinsic  value  of  the 
information  independent  of  the  light  that 
it  may  shed  on  government  operations 
or  activities? 

(iii)  If  there  is  likely  to  be  a 
contribution  to  public  understanding, 
will  that  contribution  be  significant?  A 
contribution  to  public  understanding 
will  be  significant  if  the  information 
disclosed  is  new,  clearly  supports  public 
oversight  of  Department  operations, 
including  the  quality  of  Department 
activities  and  the  effect  of  policy  and 
regulations  on  public  health  and  safety, 
or  otherwise  confirms  or  clarifies  data 
on  past  or  present  operations  of  the 
Department.  A  contribution  will  not  be 
significant  if  disclosure  will  not  have  a 
positive  impact  on  the  level  of  public 
understanding  of  the  operations  or 
activities  involved  that  existed  prior  to 
the  disclosure.  In  particular,  a 
significant  contribution  is  not  likely  to 
arise  from  disclosure  of  information 


already  in  the  public  domain  because  it 
has.  for  example,  previously  been 
published  or  is  routinely  available  to  the 
general  public  in  a  public  reading  room. 

(3)  Factors  to  be  considered  in 
determining  whether  disclosure  "is 
primarily  in  the  commercial  interest  of 
the  requester"  are  the  following: 

(i)  Does  the  requester  have  a 
commercial  interest  that  would  be 
furthered  by  the  requested  disclosure?  A 
commercial  interest  is  a  commercial, 
trade  or  profit  interest  as  these  terms 
are  commonly  understood.  An  entity's 
status  is  not  determinative.  Not  only 
profit-making  corporations,  but  also 
individuals  or  other  organizations,  may 
have  a  commercial  interest  to  be  served 
by  disclosure,  depending  on  the 
circumstances  involved. 

(ii)  If  the  requester  has  a  commercial 
interest,  will  disclosure  be  primarily  in 
that  interest?  The  requester's 
commercial  interest  is  the  primary 
interest  if  the  magnitude  of  that  interest 
is  greater  than  the  public  interest  to  be 
served  by  disclosure.  Where  a  requester 
is  a  representative  of  a  news  media 
organization  seeking  information  as  part 
of  the  news  gathering  process,  it  may  be 
presumed  that  the  public  interest 
outweighs  the  organization's  commercial 
interest. 

(4)  Notice  of  denial.  If  a  requested 
statutory  fee  waiver  or  reduction  is 
denied,  the  requester  shall  be  notified  in 
writing.  The  notice  shall  include: 

(i)  A  statement  of  the  basis  on  which 
the  waiver  or  reduction  has  been 
denied. 

(ii)  A  listing  of  the  names  and  titles  or 
positions  of  each  person  responsible  for 
the  denial. 

(iii)  A  statement  that  the  denial  may 
be  appealed  to  the  Assistant 
Secretary — Policy,  Budget  and 
Administration  and  a  description  of  the 
procedures  in  S  2.18  for  appeal. 

(b)  Discretionary  waivers.  Fees 
otherwise  chargeable  may  be  waived  at 
the  discretion  of  a  bureau  if  a  request 
involves: 

(1)  Furnishing  unauthenticated  copies 
of  documents  reproduced  for  gratuitous 
distribution; 

(2)  Furnishing  one  copy  of  a  personal 
document  (e.g.,  a  birth  certificate)  to  a 
person  who  has  been  required  to  furnish 
it  for  retention  by  the  Department; 

(3)  Furnishing  one  copy  of  the 
transcript  of  a  hearing  before  a  hearing 
officer  in  a  grievance  or  similar 
proceeding  to  the  employee  for  whom 
the  hearing  was  held. 

(4)  Furnishing  records  to  donors  with 
respect  to  their  gifts; 

(5)  Furnishing  records  to  individuals 
or  private  non-profit  organizations 
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having  an  oHicial  voluntary  or 
cooperative  relationship  with  the 
Department  to  assist  the  individual  or 
organization  in  its  worlc  with  the 
Department;  I 

(6)  Furnishing  records  to  state,  local 
and  foreign  governments,  public 
international  organizations,  and  Indian 
tribes,  when  to  do  so  without  charge  is 
an  appropriate  courtesy,  or  when  ^e 
recipient  is  carrying  on  a  function 
related  to  that  of  the  Department  and  to 
do  so  will  help  to  accomplish  the  work 
of  the  Department: 

(7)  Furnishing  a  record  when  to  do  so 
saves  costs  and  yields  income  equal  to 
the  direct  cost  of  providing  the  records 
(e.g..  where  the  Department's  fee  for  the 
service  would  be  included  in  a  billing 
against  the  Department); 

(8)  Furnishing  records  when  to  do  so 
is  in  conformance  with  generally    [ 
established  business  custom  (e.g., 
furnishing  personal  reference  data  to 
prospective  employers  of  former     i 
Department  employees); 

(9)  Furnishing  one  copy  of  a  record  in 
order  to  assist  the  requester  to  obtain 
Hnancial  benefits  to  which  he  or  she  is 
entitled  (e.g.,  veterans  or  their 
dependents,  employees  with 
Government  employee  compensation 
claims  or  persons  insured  by  the    < 
Government).  I 

§2.22    Spaciil  nitM  governing  certain 
hifuiniaUon  concwning  coai  obtabwd 
under  th«  Minaral  Laasing  Act 

(a)  Definitions.  As  used  in  the  section: 

(1)  "Act"  means  the  Mineral  Leasing 
Act  of  February  25, 1920,  as  amended  by 
the  Act  of  August  4. 1978.  Pub.  L  94-377. 
90  Stat.  1083  (30  U.S.C.  181  et  seq.),  and 
the  Mineral  Leasing  Act  for  Acquired 
Lands,  as  amended  (30  U.S.C.  351  et 
seq.)  I 

(2)  "Exploration  license"  means  a 
license  issued  by  the  Secretary  of  the 
Interior  to  conduct  coal  exploration 
operations  on  land  subject  to  the  Act 
pursuant  to  the  authority  in  section  2(b) 
of  the  Act.  as  amended  (30  U.S.C 
201(b)). 

(3)  "Fair-maricet  value  of  coal  to  be 
leased"  means  the  minimum  amount  of  a 
bid  the  Secretary  has  determined  he  is 
willing  to  accept  in  leasing  coal  within 
leasing  tracts  offered  in  general  lease 
sales  or  reserved  and  offered  for  lease 
to  public  bodies,  including  Federal 
agencies,  rural  electric  cooperatives,  or 
non-profit  corporations,  controlled  by 
any  of  such  entities  pursuant  to  section 
2(a)  of  the  Act  (30  U.S.C  201(a)(1)). 

(4)  "Information"  means  data, 
statistics,  samples  and  other  facts, 
whether  analyzed  or  processed  or  not, 
pertaining  to  Federal  coal  resources, 
which  fit  within  an  exemption  to  the 


Freedom  of  Information  Act,  5  U.S.C 
552(b). 

(b)  Applicability.  This  section  applies 
to  the  following  categories  of 
information: 

(1)  Category  A.  Information  provided 
to  or  obtained  by  a  bureau  under  section 
2(b)(3)  of  the  Act  from  the  holder  of  an 
exploration  license; 

(2)  Category B.  Information  acquired- 
from  commercial  or  other  soim:es  under 
service  contract  with  Geological  Survey 
pursuant  to  section  8A(b)  of  the  Act.  and 
information  developed  by  the  Geological 
Survey  under  an  exploratory  program 
authorized  by  section  8A  of  the  Act; 

(3)  Category  C.  Information  obtained 
from  conunercial  sources  which  the 
commercial  source  acquired  while  not 
under  contract  with  the  United  States 
Government; 

(4)  Category  D.  Information  provided 
to  the  Secretary  by  a  federal  department 
or  agency  pursuant  to  section  8A(e)  of 
the  Act;  and 

(5)  Category  E.  The  fair-market  value 
of  coal  to  be  leased  and  comments 
received  by  the  Secretary  with  respect 
to  such  value. 

(c)  Availability  of  information. 
Information  obtained  by  the  Department 
from  various  sources  will  be  made 
available  to  the  public  as  follows: 

(1)  Category  A — Information. 
Category  A  information  shall  not  be 
disclosed  to  the  public  until  after  the 
areas  to  which  the  information  pertains 
have  been  leased  by  the  Department,  or 
until  the  Secretary  determines  that 
release  of  the  information  to  the  public 
would  not  damage  the  competitive 
position  of  the  holder  of  the  exploration 
license,  whichever  comes  first. 

(2)  Category  B— Information. 
Category  B  information  shall  not  be 
withheld  from  the  public;  it  will  be  made 
available  by  means  of  and  at  the  time  of 
open  filing  or  publication  by  Geological 
Survey. 

(3)  Category  C— Information. 
Category  C  information  shall  not  be 
made  available  to  the  public  until  after 
the  areas  to  which  the  information 
pertains  have  been  leased  by  the 
Department. 

(4)  Category  D— Information. 
Category  D  information  shall  be  made 
available  to  the  public  tmder  the  terms 
and  conditions  to  which,  at  the  time  he 
or  she  acquired  it.  the  head  of  the 
department  or  agency  from  whom  the 
Secretary  later  obtained  the  information 
agreed. 

(5)  Category  E— Information.  Category 
E  information  shall  not  be  made  public 
until  the  lands  to  which  the  information 
pertains  have  been  leased,  or  until  the 
Secretary  has  determined  that  its 


release  prior  to  the  issuance  of  a  lease  is 
in  the  public  interest 

4.  Appendices  A  and  B  to  43  CFR  Part 
2  are  revised  as  follows: 

Appendix  A— Fees 

The  following  unifbrm  fee  (chedule  is 
applicable  to  all  constituent  units  of  the 
Department.  It  states  the  fees  to  be  charged 
to  members  of  the  public  for  services 
performed  in  searching  for.  reviewing  and 
duplicating  requested  records  in  connection 
with  FOIA  requests  made  under  Subpart  B  of 
this  part  and  to  services  performed  in  making 
documents  available  for  inspection  and 
copying  under  Subpart  A  of  this  part.  The 
duplicating  fees  stated  in  the  schedule  are 
also  applicable  to  duplicating  of  records  in 
response  to  requests  made  under  the  Privacy 
Act  The  schedule  also  states  the  fee  to  be 
charged  for  certification  of  documents. 

(1)  Copies,  basic  fee.  For  copies  of 
documents  reproduced  on  a  standard  office 
copying  machine  in  sizes  to  8V4'  x  14',  the 
charge  will  be  $0.13  per  page. 

Examples:  For  one  copy  of  a  three-page 
document,  the  fee  would  be  $0.39.  For  two 
copies  of  a  three-page  document,  the  fee 
would  be  $0.78.  For  one  copy  of  a  60-page 
dociunent  the  fee  would  he  $7.8a 

(2)  Copies,  documents  requiring  special 
handling.  For  copies  of  documents  which 
require  special  handling  because  of  their  age, 
size,  etc  cost  will  be  based  on  direct  costs  of 
reproducting  the  materials. 

{3}-(4)  (Reserved) 

(5)  Searches.  For  each  quarter  hour,  or 
portion  thereof,  spent  by  clerical  personnel  in 
manual  searches  to  locate  requested  records: 
$2.30.  For  each  quarter  hour,  or  portion 
thereof,  spent  by  professional  or  managerial 
personnel  in  manual  searches  to  locale 
requested  records  because  the  search  carmot 
be  performed  by  clerical  personnel:  $4.65. 

Search  time  for  which  fees  may  he  charged 
includes  all  time  spent  looking  for  material 
that  is  responsive  to  a  request,  including  line- 
by-line  or  page-by-page  search  to  determine 
whether  a  record  is  responsive,  even  if  the 
search  fails  to  locate  records  or  the  records 
located  are  determined  to  be  exempt  from 
disclosure.  Searches  will  be  conducted  in  the 
most  efficient  and  least  expensive  manner,  so 
as  to  minimize  costs  for  both  the  agency  and 
the  requester.  Line-by-line  or  page-by-page 
identification  should  not  be  necessary  if  it  is 
clear  on  the  face  of  a  document  that  it  is 
covered  by  a  request 

(6)  Review  of  records.  For  each  quarter 
hour,  or  portion  thereof,  spent  by  clerical 
personnel  in  reviewing  records:  $2.30.  For 
each  quarter  hour,  or  portion  thereof,  spent 
by  professional  or  managerial  personnel  in 
reviewing  records:  $4.65. 

Review  is  the  examination  of  documents 
located  in  response  to  a  commercial  use 
request  to  determine  whether  any  portion  of 
any  document  located  is  permitted  to  be 
withheld  and  the  subsequent  processing  of 
documents  for  disclosure  by  excising  exempt 
material  or  otherwise  preparing  them  for 
release.  Review  does  not  include  time  spent 
in  resolving  general  legal  or  policy  issues 
regarding  the  application  of  exemptions. 

(7)  (Reservedl 
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(8)  Certification.  For  each  certificate  of 
verification  attached  to  authenticated  copies 
of  records  furnished  to  the  public  the  charve 
will  be  $0.25. 

(9)  (Reserved) 

(10)  Computerized  records.  Charges  for 
services  in  processing  requests  for  records 
maintained  in  computerized  form  will  be 
calculated  in  accordance  with  the  following 
criteria: 

(a)  Costs  for  processing  a  data  request  will 
be  calculated  using  the  same  standard  direct 
costs  charged  to  other  users  of  the  facility, 
and/or  as  specified  in  the  user's  manual  or 
handbook  published  by  the  computer  center 
in  which  the  work  will  be  performed. 

(b)  An  itemized  listing  of  operations 
required  to  process  the  job  will  be  prepared 
(i.e.,  time  for  central  processing  unit,  input/ 
output,  remote  terminal,  storage,  plotters, 
printing,  tape/disc  mounting,  etc.)  with 
related  associated  costs  applicable  to  each 
operation. 

(c)  Material  costs  (i.e.,  paper,  disks,  tape, 
etc.)  will  be  calculated  using  the  latest 
acquisition  price  paid  by  the  facility. 

(d)  ADP  facility  managers  must  assure  that 
all  cost  estimates  are  accurate,  and  if 
challenged,  be  prepared  to  substantiate  that 
the  rates  are  not  higher  than  those  charged  to 
other  users  of  the  facility  for  similar  work. 
Upon  request,  itemized  listings  of  operations 
and  associated  costs  for  processing  the  job 
may  be  furnished  to  members  of  the  public. 

(e)  Requesters  entitled  to  two  hours  of  free 
search  time  under  43  CFR  2.20(e)  shall  not  be 
charged  for  that  portion  of  a  computer  search 
that  equals  two  hours  of  the  salary  of  the 
operator  performing  the  search. 

(11)  Postage/mailing  costs.  Mailing  charges 
may  be  added  for  services  (such  as  express 
mail)  that  exceed  the  cost  of  first  class 
postage. 

(12)-^13)  [Reserved] 

(14)  Other  services.  When  a  response  to  a 
request  requires  services  or  materials  other 
than  those  described  in  this  schedule,  the 
direct  cost  of  such  services  or  materials  to  the 
Government  may  be  charged,  but  only  if  the 
requester  has  been  notified  of  such  cost 
before  it  is  incurred. 

(15)  Effective  date.  This  schedule  applies  to 
all  requestes  made  under  the  Freedom  of 
Information  Act  and  Privacy  Act  after 
December  30, 1987. 

Appendix  B— Bureaus  and  Offices  of  the 
Department  of  the  Interior 

1.  Bureaus  and  Offices  of  the  Department 
of  the  Interior  (The  address  for  all  bureaus 
and  offices,  unless  otherwise  indicated,  is 
U.S.  Department  of  the  Interior,  Washington, 
DC  20240.) 

Secretary  of  the  Interior.  Office  of  the 

Secretary 
Office  of  Administrtative  Services  (for  Office 

of  the  Secretary  components) 
Assistant  Secretary,  Territorial  and 

International  Affairs 
Commissioner,  Bureau  of  Indian  Affairs 
Director,  U.S.  Fish  and  Wildlife  Service 
Director.  National  Park  Service,  P.O.  Box 

37127,  Washington,  DC,  20013-7127 
Commissioner,  Bureau  of  Reclamation 
Director,  Bureau  of  Land  Management 
Director,  Minerals  Management  Service 


Director.  Bureau  of  Mines.  Columbia  Plaza. 

2401  E  Street  NW..  Washington,  DC  20241 
Director,  Geological  Survey,  The  National 

Center.  Reston,  VA  22092 
Director,  Office  of  Surface  Mining 

Reclamation  and  Enforcement 
Director.  Office  of  Hearings  and  Appeals, 

4015  Wilson  Blvd.,  Arlington,  VA  22203 
Inspector  General,  Office  of  Inspector 

General 
Solicitor,  Office  of  the  Solicitor 

2.  Freedom  of  Information  Officers  of  the 
Department  of  the  Interior  (The  address  for 
all  Freedom  of  Information  Officers,  unless 
otherwise  indicated,  is  U.S.  Department  of 
the  Interior,  Washington,  DC  20240.) 
Director,  Office  of  Administrative  Services 

(for  Office  of  the  Secretary  components), 

U.S.  Department  of  the  Interior 
Director,  Office  of  Administration,  Bureau  of 

Indian  Affairs 
Freedom  of  Information  Act  Officer,  Bureau 

of  Land  Management 
Assistant  Director.  Finance  and  Management, 

Bureau  of  Mines,  Columbia  Plaza.  2401  E 

Street  NW.,  Washington,  DC  20241 
Freedom  of  Information  Act  Officer,  Bureau 

of  Reclamation 
Chief,  Division  of  Media  Information, 

National  Park  Service 
Chief,  Regulatory  Development  and  Issues 

Management  Office  of  Surface  Mining 

Reclamation  and  Enforcement 
Chief,  Directives  Management  Branch,  Policy 

and  Directives  Management  U.S.  Fish  and 

Wildlife  Service, 
Chief,  Paperwork  Management  Unit,  U.S. 

Geological  Survey.  The  National  Center, 

Reston,  VA  22092 
Freedom  of  Information  Act  Officer,  Minerals 

Management  Service,  12203  Sunrise  Valley 

Drive.  Reston,  VA  22091 
Information  Officer,  Office  of  Inspector 

General 

3.  Office  of  Hearings  and  Appeals — Field 
Offices: 

Administrative  Law  judge,  1052C  Federal 

Bldg.,  600  Federal  Place.  Louisville,  KY 

40202 
Administrative  Law  (udge,  1111  Northshore 

Drive.  Suite  202,  Bldg.  #1,  Knoxville,  TN 

37919 
Administrative  Law  Judges,  6432  Federal 

Bldg..  Salt  Lake  City,  UT  84138 
Administrative  Law  Judge  (Indian  Probate), 

Federal  Bldg.,  Rm.  3427,  230  N.  First  Ave., 

Phoenix,  AZ  85025 
Administrative  Law  Judge  (Indian  Probate), 

2020  Huriey  Way,  Suite  150.  Sacramento. 

CA  95825 
Administrative  Law  Judges  (Indian  Probate), 

Federal  Building.  Rooms  674  and  688,  Fort 

Snelling,  Twin  Cities,  MN  55111 
Administrative  Law  Judge  (Indian  Probate), 

421  Gold  SW.,  Rm.  303,  Albuquerque,  NM 

87102 
Administrative  Law  Judge  (Indian  Probate), 

215  Dean  A.  McGee  Ave.,  Rm.  712, 

Oklahoma  City.  OK  73102 
Administrative  Law  Judge  (Indian  Probate], 

1425  NE.,  Irving  St.,  Bldg.  100,  Suite  112, 

Portland,  OR  97232 
Administrative  Law  Judge  (Indian  Probate), 

Federal  Bldg.  &  Courthouse,  515  9th  St., 

Suite  201.  Rapid  City,  SD  57701 


Administrative  Law  Judge  (Indian  Probate). 
Federal  Bldg.  &  Courthouse,  Rm.  3329,  316 
N.  26th  St..  Billings.  MT  59101 

4.  Office  of  the  Solicitor— F\M  Offices. 

Regional  Solicitors: 
Regional  Solicitor,  U.S.  Department  of  the 

Interior.  701  C  Street,  Anchorage.  AK  99513 
Regional  Solicitor,  U.S.  Department  of  the 

Interior.  Room  E-2753,  2800  Cottage  Way, 

Sacramento,  CA  95825 
Regional  Solicitor,  U.S.  Department  of  the 

Interior.  P.O.  Box  25007.  Denver  Federal 

Center,  Denver.  CO  80225 
Regional  Solicitor.  U.S.  Department  of  the 

Interior,  Richard  B.  Russell  Federal 

Building,  75  Spring  Street.  SW.,  Suite  1328, 

Atlanta,  GA  30303 
Regional  Solicitor.  U.S.  Department  of  the 

Interior.  Suite  612,  One  Gateway  Center, 

Newton  Comer,  MA  02158 
Regional  Solicitor,  U.S.  Department  of  the 

Interior.  Room  3068.  Page  Belcher  Federal 

Building.  333  West  4th  Street.  Tulsa.  OK 

74103 
Regional  Solicitor,  U.S.  Department  of  the 

Interior,  tloyd  500  Building.  Suite  607,  500 

N.E.  Multnomah.  Portland,  OR  97232 
Regional  Solicitor.  U.S.  Department  of  the 

Interior.  Suite  6201,  Federal  Building.  125 

South  State  Street.  Salt  Lake  City,  UT  84138 

Field  Solicitors: 
Field  Solicitor.  U.S.  Department  of  the 

Interior.  Suite  150.  505  North  Second  St., 

Phoenix.  AZ  85004 
Field  Solicitor,  U.S.  Department  of  the 

Interior,  P.O.  Box  M,  Window  Rock.  AZ 

86515 
Field  Solicitor,  U.S.  Department  of  the 

Interior,  Box  36064,  450  Golden  Gate 

Avenue.  Room  14126,  San  Francisco,  CA 

94102 
Field  Solicitor.  U.S.  Department  of  the 

Interior.  Box  020,  Federal  Building.  U.S. 

Courthouse.  550  West  Fort  Street.  Boise,  ID 

83724 
Field  Solicitor.  U.S.  Department  of  the 

Interior,  686  Federal  Building,  Twin  Cities, 

MN  55111 
Field  Solicitor,  U.S.  Department  of  the 

Interior.  Room  5431,  Federal  Building.  316 

N.  26th  Street.  Billings.  MT  59101 
Field  Solicitor,  U.S.  Department  of  the 

Interior,  P.O.  Box  1042,  Santa  Fe,  NM  87504 
Field  Solicitor,  U.S.  Department  of  the 

Interior,  Osage  Agency,  Grandview 

Avenue,  Pawhuska,  OK  74056 
Field  Solicitor.  U.S.  Department  of  the 
Interior,  Suite  502J.  U.S.  Post  Office  and 
Courthouse.  Pittsburgh,  PA  15219 
Field  Solicitor.  U.S.  Department  of  the 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

7  CFR  Part  300 
[Docket  No.  S7-127] 

Incorporation  by  Reference;  Plant 
Protection  and  Quarantine  Treatment 
Manual 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule.  | 

summary:  We  are  amending  the  Plant 
Protection  and  Quarantine  regulations 
to  give  notice  that  we  have  revised  the 
Plant  Protection  and  Quarantine  { 
Treatment  Manual  (PPQ  Treatment 
Manual)  by  including  a  hot  water  dip  as 
an  acceptable  treatment  procedure  for 
the  Carrot  variety  and  certain  other 
varieties  of  mangoes  from  Haiti.  The 
PPQ  Treatment  Manual  is  incorporated 
by  reference  in  the  regulations  at  7  CFR 
300.1. 

DATES:  Interim  rule  effective  November 
30, 1987.  Consideration  will  be  given 
only  to  comments  postmarked  or 
received  on  or  before  December  30, 
1987. 

FOR  niRTHER  INFORMATION  CONTACT. 
E.  Elliott  Crooks,  Operations  Officer, 
Port  Operations  Staff,  PPQ,  APHIS. 
USDA,  Room  601,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
(301)  436-8249. 
SUPPLEMENTARY  INFORMATION: 

Background 

Chapter  III  of  Tide  7.  Code  of  Federal 
Regulations  (regulations),  contains  the 
regulations  of  Plant  Protection  and 
Quarantine  (PPQ)  of  the  Animal  and 
Plant  Health  Inspection  Service.  Section 
300.1  of  the  regulations  incorporates  by 
reference  the  Plant  Protection  and 
Quarantine  Treatment  Manual  (PPQ 
Treatment  Manual).  The  PPQ  Treatment 
Manual  contains  procedures  and 
schedules  for  treating  various  regulated 
articles  so  that  these  articles  may  move 
into  or  within  the  United  States  and  not 
present  a  plant  pest  risk. 

Mangoes  from  Haiti  must  be  treated 
for  species  of  fruit  flies,  Anastrepha 
obliqua  and  A.  suspense,  before  being 
imported  into  the  United  States.  Until 
the  publication  of  this  document  the 
PPQ  Treatment  Manual  contained 
ethylene  dibromide  (EDB)  fumigation  as 
an  acceptable  treatment  for  these 
mangoes,  and  a  hot  water  dip  as  an 
acceptable  treatment  for  the  Francis 
variety  of  Haitian  mangoes.  The  hot 
water  dip  is  still  an  acceptable 
treatment.  However,  since  midnight, 
September  30. 1987.  EDB  can  no  longer 


be  used  as  a  treatment  for  mangoes  from 
foreign  countries,  including  Haiti. 

Recent  research  indicates  that  a  hot 
water  dip  treatment  destroys  fruit  flies 
of:  (a)  The  Carrot  variety  of  Haitian 
mangoes  infested  with  A.  obliqua  and 
A.  suspense,  and  (b)  any  other  variety  of 
Haitian  mangoes  infested  with  A. 
obliqua  and  A.  suspensa  if  the  mangoes 
are  smaller  than  size  10  with  a  pulp 
depth  less  than  size  10  Francis. 

We  must  update  the  PPQ  Treatment 
Manual  to  include  these  treatments  on 
an  emergency  basis  for  reasons  set  forth 
below.  Therefore,  this  document  amends 
§  300.1  of  the  regulations  to  show  that 
the  PPQ  Treatment  Manual,  which  is 
incorporated  by  reference  and  on  file  at 
die  Office  of  die  Federal  Register,  has 
been  revised  to  include  a  hot  water  dip 
as  an  acceptable  treatment  for  the 
Carrot  variety  and  certain  other 
varieties  of  mangoes  from  Haiti. 

Emergency  Action 

Donald  L.  Houston,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  an 
emergency  situation  exists,  which 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  public 
comment.  EDB  can  no  longer  be  used  as 
a  treatment  for  mangoes,  since  midnight. 
September  30. 1987.  It  is  necessary,  as 
an  emergency  measure,  to  amend  the 
PPQ  Treatment  Manual  to  include  the 
hot  water  dip  treatment  for  the  varieties 
of  mangoes  listed  above  in  order  to 
continue  the  importation  of  mangoes 
from  Haiti.  The  continued  importation  of 
mangoes  can  be  assured  only  if  this 
interim  rule  is  published  and  made 
effective  as  soon  as  possible.  Since  prior 
notice  and  other  public  procedures  with 
respect  to  this  interim  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  this  emergency  situation, 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  interim  rule  effective 
upon  publication  in  the  Federal  Register. 
We  will  consider  comments  on  this 
interim  rule  that  are  postmarked  or 
received  within  60  days  of  publication. 
As  soon  as  possible  after  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register 
discussing  the  comments  we  received 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 


in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  thp 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  impracticable. 
Since  this  action  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  Final 
Regulatory  Impact  Analysis,  if  required, 
will  address  the  issues  required  in 
section  604  of  the  Regulatory  Flexibility 
Act. 
Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
oflTicials.  (See  7  CFR  Part  3105  Subpart 
V.) 
List  of  Subjects  in  7  CFR  Part  300 

Incorporation  by  reference.  Plant 
diseases.  Plant  pests. 

Accordingly.  Title  7.  Chapter  III  is 
amended  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 


Reader  Aids 


Authority:  7  U.S.C.  ISOee,  161. 

2.  Section  300.1.  Paragraph  (a)  is 
revised  to  read  as  follows: 

§  300. 1    Materials  Incorporated  by 
reference. 

(a)  The  Plant  Protection  and 
Quarantine  Treatment  Manual,  which 
was  reprinted  May  1985.  and  includes 
all  revisions  issued  through  November 
1987.  has  been  approved  for 
incorporation  by  reference  in  7  CFR 
Chapter  III  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51. 
*        *        •        *        * 

Done  in  Washington,  DC,  this  25th  day  of 
November  1987. 
Donald  Houston, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  87-27603  Filed  11-27-87;  9:00  am] 
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.41996.42061 
44124 

435 

43063 

436 

43063 

405 

44300 

442 

44300 

488 

44300 

489 

44300 

43  CFR 

2 

45584 

11 

43763 

5460 

42586 

5470 

42586 

Proposed  Rules: 

4 

Aimna 

Public  Land  Ordsrs: 

6660 4<iH9a 

44  CFR 

64 

.44128,45335 

Propossd  Rules: 

59 

60 

61 

42117 

42117 

42117 

62 

42117 

65 

42117 

67 

42687 

70 

42117 

72 

42117 

205 

45365 

45  CFR 

3 

43336 

5 

43575 

612 

47073 

1385 

44840 

1386 

..44840 

1387 

..44840 

1388 

44840 

PropoMd  RuIm: 
1157 

..42687 

1607 

46  CFR 

558 „... 

559 

560 

561 

..42460 

,42760 

..43906 

-.43906 

..43906 

43906 

562 

564 

..43906 
..43906 

566 

..43906 

569 

.  43906 

47  CFR 

0 

. 42437 

2 

.43588 

, 44985 

18 

..43197 

21 

..43588 

32 

..43916 

63 



..  45336 

67 

45336 

68 

69 

..  43077 

4<i.1flR 

73 42438,  42439,  43078, 

43198. 43336, 43589, 43764, 
44395-44397. 44986-44988 

74 4.T<;flfl 

78 „. „ 

.  43588 

94 

..43588 

Proposed  Ruler 

1 

.44997 

2 

43205 

36 

43206 

43 

..44998 

63 

AA997 

73 42460-42465.  43091. 

43208-43210. 43626, 43627, 

43775-43776. 43920, 4461 6, 

44999-45002 

76 44997 

80 

. 42465 

48  CFR 

Ch.  12 

.44522 

PHS315 

.44397 

PHS  352 

.44397 

815 

. 42439 

849 

.42439 

2806 

..42295 

Proposed  Rules: 
5 

.42519 

525 

.42125 

552 „ 

.42125 

49  CFR 

395 44520 

571 42440.  44893.  44898 

PropoMd  Rutes! 

7 42772 

1 71 42772 

1 72 „ 42772 

1 73 42772 

1 74 42772 

1 75 42772 

1 76 42772 

1 77 42772 

1 78 42772 

1 79 42772 

391 45204 

533 „ 43366 

571 43628 

1 1 50 42466 


1312 

.43091 

50  CFR 

14 

..43274 

42067, 

42658 

45339 

17 

..42063 

42652 

20 .^ 

,44397 
.43308 

222 

.44912 

246 

.45339 

611 

630 

642 



..43199 

44597 
.42295 
.42296 

650 

.44130 

655 

.45197 

663 

.42445 
43199, 

45455 

672 

675 

.42114. 

43917, 
45342 
44597 

Proposed  Rules: 

17 43921.  44450,  44453. 

44578-44583, 44922 
23 43924   4<UAfl 

253 

.44922 

611 

..42408.44154 

44157 

646 

.42125 

657 

.43925 

672 

.44154 

45215 
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.44157 

45215 
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CFR  CHECKLIST 


This  checUtst,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  U  is  arranged  in  the  onter  of  CFR  titles,  prices,  and 

revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  avaiabte  for  sale  at  the  Government  Printing 

Office. 

New  units  issued  during  the  week  are  annourtced  on  the  back  cover  of 

the  daily  Federal  Register  as  they  become  avattable. 

A  checklist  of  cuaent  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595.00 

domestic,  $148.75  additional  for  foreign  mailing. 

Order  from  SuperintenderU  of  Documents.  Government  Printing  Office. 

Washington,  DC  20402.  Charge  orders  (VfSA,  MasterCard,  CHOICE. 

or  GPO  Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk 

at  (202)  7*3-3838  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  N4onday— 

Friday  (except  holidays). 

TNto 

1, 2  (2  Reserved) 

3  (1986  Compilation  and  Ports  100  and  lOll 


5  Parts. 

I-IIW. 

I200-Cnd.6(6li««rvtd>. 

7  Parts: 

0-45 

46-51 

52 


53-209.-. 

210-299.. 
300-399. 
40fr-M9.. 

700-899 

900-999 

1000-1059. 
1060-1119. 
1120-1199. 
1200-1499. 
1500-1899. 
1900-1944. 

1945-lnd 

8 

9  Parts: 

1-199 

200-{nd 

10  Parts: 

0-199 

200-399 

400-499 

500-€nd 

11 

12  Parts: 

1-199 

200-299 

300-499 

SOO-M 

13 

14  Parts: 

1-59 

60-139 

140-199 

200-1199.. 
1200-&id.. 

15  Parts: 

0-299 

300-399... 
400-End 


$9.00 
11.00 
14.00 

25.00 
9.50 

25.00 
16.00 
23.00 
18.00 
22.00 
10.00 
15.00 
22.00 
26.00 
15.00 
13.00 
11.00 
18.00 

9.50 
25.00 
26.00 

9.50 

18.00 
16.00 

29.00 
13.00 
14.00 
24.00 
11.00 

11.00 
27.00 
13.00 
27.00 
19.00 

21.00 
19.00 
9.50 
19.00 
11.00 

10.00 

20.00 

.    14.00 


Revision  Dsto 
Jan.  1. 1987 

■  Jon.  1,  1987 
Jon.  1.  1987 


Jon.  1,  1987 
Jon.  1,  1987 

Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1.  1987 
Jon.  1,  1987 
Jon.  1.  1987 
Jot.  1,  1987 
JoD.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1.  1987 
Jon.  1,  1987 

Jon.  1,  1987 
Jon.  1,  1987 

Joi.  1.  1987 
Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 
July  1,  1987 

Jon.  1,  1987 

Jon.  1,  1987 

Jon.  1,  1987 

Jon.  1,  1987 

Jon.  1,  1987 

Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1.  1987 
Jon.  1,  1987 
Jon.  1,  1987 

Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 


TM» 

16  Parts: 
0-149 


150-999  „. 
1000-End... 

17  Parts: 

1-19»_ 

200-239.... 
240-M..... 

18  Parts: 

t-149 

150-279... 
280-399.... 
40(Mnd 

10  Parts: 

1-199 

200-M..... 

20  Parts: 

1-399 

400-499... 
S00-End_.. 


12.00 
13.00 
19.00 

14.00 
14.00 
19.00 

15.00 

14.00 

13.00 

8.50 

27.00 
5.50 

12.00 
23.00 
24.00 

12.00 
14.00 
16.00 

5.50 
26.00 
21.00 

7.00 
13.00 

6.00 

19.00 
13.00 
16.00 

14.00 
26.00 
9.00 
18.00 
12.00 
24.00 

28  Parte 

§  §  1 .0-1 .60 ~ - 12.00 

§§1.61-1.169 _ 22.00 

§§1.170-1.300 — 17.00 

§§  1.301-1.400 14.00 

§§  1.401-1.500 — 21.00 

§§  1.501-1.640 15.00 

§  §  1 .641-1 .850 17.00 

§§1.851-1.1000 27.00 

§§  1.1001-1.1400 - 16.00 

§  §  1. 1401-€nd 20.00 

2-29 20.00 

30-39 - 13.00 

40-49 12.00 

50-299 14.00 

300-499 15.00 

500-599 8.00 

600-M 6.00 

27  Parts: 

1-199 21.00 

a00-€nd 13.00 

28  23.00 

29  Parts: 

0-99 16.00 

100-499 7.00 

50O-899.„.„ 24.00 

900-1899...„ 10.00 

1900-1910 27.00 

1911-1925 6.50 


211 

1-99.. 

100-169. 

170-199  „ 

200-299.. 

300-499.. 

500-599.. 

600-799. 

800-1299.. 

1300-EiMi... 

22  Parts: 

1-299 

300-End 

23 

24  Parts: 

0-199 

200-499— 

500-699. 

700-1699. 

1700-{od„ 

25 


Jon.  1,  1987 
Jon.  1,  T987 
Jon.  1,  1987 

A^.  1.  1987 
Apr.  1.  1987 
Afr.  1,  1987 

Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1, 1987 

Apr.  1.  1987 
Apr.  1.  1987 

Apr.  >,  1987 
A^.  1,1987 
Apr.  1, 1987 

Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1.  1987 
Apr.  1,  1987 

Apr.  1.1987 
Apr.  1. 1987 
Apr.  1, 1987 

Apr.  1,  1987 
Apr.  1,1987 
Apr.  1,  1987 
Apr.  >,  1987 
Apr.  1,  1987 
Apr.  1, 1987 

Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1, 1987 
Apr.  1, 1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1.1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1.  1987 
Apr.  1,  1987 
'Apr.  1,  1980 
Apr.  1,  1987 

Apr.  1.  1987 
Apr.  1.  1987 
Juty  1.  1987 

July  1.  1987 
July  1,  1987 
Jbly  1,  1987 
July  1.  1987 
July  1.  1986 
Jofy  1,  1987 


TMs 

^926 10.00 

lW7-£nd „ 23.00 

30  Parts: 

0-199 ,6.00 

200-699 „.. 8  50 

700-End ,8.00 

31  Parts: 

0-199 ,2.00 

200-End _ ,6  00 

32  Parts: 

1-39,  Vol.  I ,5.00 

1-39,  Vol.  I ,9  00 

1-39,  Vol.  M ,8  00 

1-189 „ 17.00 

190-399 23  00 

400-629 2100 

630-699 „ ,3  00 

700-799 „ ,5.00 

800-6kI ,6.00 

33  Parts: 

1-199 27.00 

200-£nd ,9.00 

34  Parte: 

1-299 20.00 

300-399 ,1.00 

400-6id 23.00 

35  9.00 

36  Parts: 

1-199 12.00 

200-End ,9  00 

37  ,3.00 

38  Parte: 

0-17 21.00 

18-6»d „ ,5  00 

39  ,300 

40  Parts: 

*1-S1 21.00 

*52 26.00 

*53-60 24.00 

61-80 ,2  00 

81-99 25.00 

100-149 23  00 

150-189 ,8  00 

190-399 27.00 

400-424 22  00 

425-699 2 1 .00 

700-&td 27.00 

41  Chapters: 

1,  1-1  to  1-10 ,3.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7 6.00 

8 4.50 

9 13.00 

10-17 9  50 

18,  Vol.  I,  Ports  1-5 ,3  00 

18,  Vol  II,  Ports  6-19 ,3  oo 

18,  Vol.  Ill,  Ports  20-52 ,3  00 

19-100 13.00 

1-100 10.00 

101 23.00 

102-200 11.00 

201-6kI 8.50 

42  Parts: 

l-*0 15.00 

61-399 10.00 

400-429 20.00 


ReviskMi  Data 

July  1, 1987 
July  1,  1987 

»Jolyl,  1985 
July  1,  1987 
July  1, 1987 

July  1,  1987 
July  1,  1987 

♦July  1,  1984 

*  July  1,  1984 

*  July  1,  1984 
July  1,  1986 
July  1.  1987 
July  1,  1987 
July  1,  1986 
July  1, 1987 
July  1. 1986 

July  1.  1986 
July  1,  1987 

July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 

July  1,  1987 
July  1,  1987 
July  1,  1987 

July  1,  1986 
July  1,  1986 
July  1,  1987 

July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1, 1987 
July  1,  1986 
July  1,  1987 
July  1,  1986 
July  1,  1987 
July  1,  1987 
July  1,  1987 


"July  1,  1984 

»  July  1,  1984 

"July  1,  1984 

ojulyl,  1984 

»  July  1,  1984 

■'July  1,  1984 

"July  1,  1984 

"July  1,  1984 

=  July  1,  1984 

''July  1,  1984 

»  July  1,  1984 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 


Oct.  1,  1986 
Oct.  1,  1986 
Oct.  1,  1986 


TW«  Prtca 

430-6»d ,5.00 

43  Parts: 

1-999 ,4.00 

1000-3999 24  00 

4000-tnd ,,.00 

44  ,7.00 

45  Parts: 

1-199 ,3.00 

200-499 9  00 

500-1 199 ,8  00 

1200-6id ,3.00 

48  Parts: 

1-40 

41-69 

70-89 

90-139 „ 


140-155 

156-165 

166-199 


ReviotonOata 
Od.  1,  1986 

Oct.  1.  1986 
Oct.  1,  1986 
Oct.  1,  1986 
Oct.  1,  1986 

Oct.  1, 1986 
Oct.  1,  1986 
Od.  1, 1986 
Od.  1,  1986 

Od.  1,  1986 
Od.  1,  1986 
Od.  1, 1986 
Od.  1,  1986 
•  Od.  1,  1985 
Od.  1, 1986 
Od.  1, 1986 
Od.  1,  1986 
Od.  1, 1986 

Od.  1, 1986 
Od.  1,  1986 
Od.  1,  1986 
Od.  1,  1986 
Od.  1,  1986 

Od.  1.  1986 
Od.  1,  1986 
Dec.  31, 1986 
Od.  1,  1986 
Od.  1,  1986 
Od.  1.  1986 

Od.  1.  1986 
Od.  1,  1986 
Od.  1,  1986 
Od.  1,  1986 
Od.  1,  1986 
Od.  1,  1986 
Od.  1,  1986 

Od.  1,  1986 
Od.  1,  1986 

Jon.  1,  1987 

1987 

1983 
1984 
1985 
1986 
1987 
1987 

■  Because  Trtl*  3  is  on  ormual  compilation,  this  vohinw  ond  ON  prtvious  votumes  should  bo 
retained  os  0  permanent  reference  source. 

'  No  omendments  to  this  volume  were  promulgMed  during  the  period  Apr.  1,  1980  to  Mvdi 
31,  1987.  The  CFR  volume  issued  as  o(  Apr.  1,  1980,  should  be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July  1,  198S  to  June 
30,  1986.  The  CH)  volume  Issued  as  o(  July  1.  1965  should  be  reioined. 

*The  July  1,  198S  edMon  of  32  CFR  Parts  1-189  contains  a  note  only  for  Ports  1-39 
inclusive.  For  the  hiH  text  of  the  Defense  Acquisition  Regulations  in  Parts  1-39,  consult  the 
three  CFK  volumes  issued  OS  of  July  1.  1984,  containing  those  ports. 

'  The  July  1.  198S  edition  of  41  CFR  Onpten  1-100  contains  0  note  only  for  Chqiters  I  to 
49  inclusive.  For  the  hiU  text  of  procurement  regulations  in  Owpters  1  to  49,  consult  the  eleven 
CFR  volumes  issued  as  of  July  1,  1984  containing  those  chapters. 

■  No  omendments  to  this  volume  were  promulgated  during  the  period  Oct.  1.  198S  to  Sept. 
30,  1986.  The  CFR  volume  issued  os  of  Oct.  I,  1985  should  be  retained. 


200-499 

SOOrInd 

47  Parts: 

0-19 

20-39 

40-69 

70-79 

80-&d 

48  Chaptera: 

1  (Ports  1-51)... 
1  (Ports  52-99). 

2 

3-6 

7-14 

15-*id „., 


13.00 
13.00 

7.00 
11.00 

8.50 
14.00 
13.00 
19.00 

9.50 

17.00 
18.00 
11.00 
17.00 
20.00 

21.00 
16.00 
27.00 
17.00 
23.00 
22.00 


10.00 
24.00 
19.00 


49  Parts: 

1-99 _ 

100-177 „ 

178-199 

200-399 ,7  00 

400-999 2100 

1000-1199 „ 17.00 

1200-End 17.00 

50  Parts: 

1-199 ,5.00 

200-End „ 25.00 

CFR  Index  ond  Findings  Aids 27.00 

Complete  1987  CFR  set 595.00 

Microfiche  CFR  Edition: 

Complete  set  (one-time  mailing) 155.00 

Complete  set  (one-time  mailing) 125.00 

Complete  set  (one-time  mailing) 1 15.00 

Subscription  (moiled  as  issued) 185.00 

Subscription  (moiled  os  issued) 185.00 

Individual  copies 3.75 
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Public  Papers 
of  the 
Presidents 

ofttie 
United  States 


Annual  volumes  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  releaaed  by  the  White  House. 

Volumes  for  the  following  years  are  available;  other 
volumes  not  listed  are  out  of  print. 


Herbert  Hoover 

1932-3a_ $24.00 

Lyndon  B.  Johnson 

1963-64 

(Book  I) $21.00 

Gerald  R.  Ford 

1975 

(Book  I) $22.00 

1975 

(Book  II) 522.00 

Jimmy  Carter 

1977 

(Book  I)  - $23.00 

1977 

(Book  II) .$22.00 

1978 

(Book  I)  - $24.00 

1979 

(Book  I) .$24.00 


1979 

(Book  11) tZCOO 

1980-81 

(Book  I) _....$2U00 

1980-81 

(Book  II) — $22i» 

1980-81 

(Book  III) .$24.00 

Ronald  Reagan 

1981 $25.00 

1982 

(Book  U) .$25.00 

1983 

(Book  I) $31.00 

1983 

(Book  U) $32.00 

1984 

(Book  I) .$38.00 
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Rules  and  Regulations 


This  section  ct  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  «s  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1204 

Availability  of  Official  Information 

agency:  Merit  Systems  Protection 
Board. 

action:  Final  rule. 

summary:  On  July  28, 1987,  the  Board 
published  interim  regulations  revising  its 
Freedom  of  Information  Act  (FOIAJ 
regulations  to  conform  with  the  Freedom 
of  Information  Reform  Act  of  1986 
(Reform  Act)  and  guidelines 
promulgated  pursuant  to  the  Reform  Act 
by  the  Office  of  Management  and 
Budget  (OMB).  At  that  time,  if  requested 
comments.  No  comments  have  been 
received.  The  Board  is  adopting  the 
interim  regulations  as  final  regulations. 
EFFECTIVE  DATE:  December  1, 1987. 
ADDRESS:  Send  written  inquiries  to 
Robert  E.  Taylor,  Clerk  of  the  Board, 
Merit  Systems  Protection  Board,  1120 
Vermont  Avenue,  ^A/V.,  Washington,  DC 
20419. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  H.  Hoxie,  (202)  653-7200. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  5  CFR  Part  1204 

Freedom  of  Information,  Practices  and 
procedures.  Privacy. 

PART  1204— AVAILABILITY  OF 
OFFICIAL  INFORMATION 

Accordingly,  the  interim  rule  revising 
3  CFR  Part  1204  which  was  published  at 
52  FR  28123-28125  on  July  28. 1987,  is 
adopted  as  a  final  rule  without  change, 
under  authority  of  5  U.S.C.  552  and  1205. 

Dated:  November  23. 1987. 
Robert  E.  Taylor, 
Clerk  of  the  Board. 
|FR  Doc.  87-27413  Filed  11-30-87;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 


Animal  and  Plant  Health  Inspection 
Service 


7  CFR  Part  301 

(Docket  No.  87-161] 

Oriental  Fruit  Fly;  Removal  of  Portions 
of  Los  Angeles  Cottnty  and  Orange 
County  From  Quarantined  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Interim  rule  and  request  for 
comments. 

summary:  We  are  amending  the 
Oriental  fruit  fly  regulations  by 
removing  portions  of  Los  Angeles 
County  and  portions  of  Orange  County 
in  California  from  the  list  of  areas 
designated  as  quarantined  areas.  This 
action  is  necessary  to  relieve 
restrictions  that  are  no  longer  needed  to 
prevent  the  artificial  spread  of  the 
Oriental  fruit  fly  into  noninfested  areas 
of  the  United  States.  The  effect  of  this 
action  is  to  remove  restrictions  imposed 
by  Oriental  fruit  fly  emergency 
regulations  on  the  interstate  movement 
of  regulated  articles  from  this  fonnerly 
quarantined  area. 

DATES:  Interim  rule  effective  November 
24, 1987.  Consideration  will  be  given 
only  to  comments  postmarked  or 
received  on  or  before  February  1, 1988. 

ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to  Steven  B. 
Farbman,  Assistant  Director,  Regulatory 
Coordination,  APHIS,  USDA,  Room  728, 
Federal  Building.  ra05  Belcrest  Road, 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
87-161.  Comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eddie  Elder,  Chief  Operations  Officer, 
Domestic  and  Emergency  Operations. 
Plant  Protection  and  Quarantine. 
Animal  and  Plant  Health  Inspection 
Service.  U.S.  Department  of  Agriculture 
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Room  661  Federal  Building,  6505  Belcrest 
Road.  Hyattsville.  MD  20782.  301-436- 
6365. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Oriental  fruit  fly.  Dacus  dorsalis 
(Hendel),  is  an  extremely  destructive 
pest  of  numerous  fruits  (especially  citrus 
fruits),  nuts,  vegetables,  and  berries. 
Heavy  infestations  of  this  pest  can 
result  in  complete  loss  of  these  crops. 
The  short  life  cycle  of  the  Oriental  fruit 
fly  permits  the  rapid  development  of 
serious  outbreaks. 

A  document  published  in  the  Federal 
Register  on  July  22, 1987.  (52  FR  27^2!^ 
27536,  Docket  Number  87-095)  and 
effective  on  July  17, 1987,  established  the 
Oriental  fruit  fly  regulations  (7  CFR 
301.93  et  seq.].  These  regulations  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  quarantined 
areas  in  order  to  prevent  the  artificial 
spread  of  the  Oriental  fruit  fly  to 
noninfested  areas  of  the  United  States. 
These  regulations,  among  other  things, 
designated  portions  of  Los  Angeles 
County  and  Orange  County  as  a 
quarantined  area. 

A  document  published  in  the  Federal 
Register  on  October  26, 1987  (52  FR 
39899,  Docket  Number  87-138)  and 
effective  on  October  20, 1987,  added 
additional  portions  of  Orange  County  to 
the  list  of  areas  designated  as 
quarantined  areas. 

Recent  trapping  surveys  by  inspectors 
of  Animal  and  Plant  Health  Inspection 
Service  and  state  agencies  indicate  that 
the  portions  of  Los  Angeles  and  Orange 
Counties  that  were  quarantined  by  the 
regulation  published  on  July  22. 1987.  are 
no  longer  infested  with  Oriental  fruit  fly. 
However,  the  additional  area  in  Orange 
County  that  was  quarantined  by  the 
regulation  published  on  October  26, 
1987.  remain  infested  with  Oriental  fruit 
fly.  We  are  therefore  removing  from  the 
list  of  quarantined  areas  the  portions  of 
Los  Angeles  and  Orange  Counties 
quarantined  by  Docket  Number  87-093, 
published  July  22, 1987.  but  are  leaving 
in  effect  the  quarantine  of  another  area 
in  Orange  County  effected  by  Docket 
87-138.  published  October  26. 1987. 

Emergency  Actkm 

The  Administrdtor  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  situation 
exists  that  warrants  publication  of  this 
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interim  rule  without  prior  opportunity 
for  public  comment.  The  area  in  Los 
Angeles  and  Orange  Counties  listed  in 
Docket  Number  87-095  was  quarantined 
due  to  the  possibility  that  the  Oriental 
fruit  fly  could  be  spread  artiHcially  from 
this  area  to  noninfested  areas  of  the 
United  States.  Since  this  situation  no 
longer  exists,  and  because  the 
quarantined  status  of  these  portions  of 
Los  Angeles  and  Orange  Counties 
imposes  an  unnecessary  regulatory 
burden  on  the  public,  we  are  taking 
immediate  action  to  remove  this  area 
from  the  list  of  quarantined  areas. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  and  because  this  rule 
relieves  a  regulatory  restriction,  there  is 
good  cause  under  5  U.S.C.  553  to  make 
this  interim  rule  effective  upon 
signature.  We  will  consider  comments 
that  are  postmarked  or  received  within 
60  days  of  publication  of  this  interim 
rule  in  the  Federal  Register.  As  soon  as 
possible  after  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register  ' 

discussing  the  comments  we  received 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act  I 

We  are  issuing  this  rule  in  I 

conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  100 
million  dollars;  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  gcu^iaphic  regions;  and  will 
not  cause  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive  j 
Order  12291. 

Within  the  portions  of  Los  Angeles 
and  Orange  Counties  that  are  being 
removed  from  the  quarantined  area, 
there  are  fewer  than  60  small  entities 
that  may  be  affected,  including 
commercial  growers  of  tomatoes  and 
cucumbers.  38  nurseries,  no  more  than  9 
outdoor  or  mobile  fruit  stands,  and  2 
community  gardens.  The  effect  of  this 


rule  on  these  entities  should  be 
insignificant,  since  most  of  their  sales 
are  local  intrastate  and  were  not 
affected  by  the  regulatory  provisions  we 
are  removing:  those  sales  that  were 
affected  were  generally  of  articles  that 
could  be  moved  after  compliance  with 
treatment  or  inspection  provisions  of  the 
regulations. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
l-Iealth  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et    ■ 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases.  Plant  pests,  Plants 
(Agriculture).  Quarantine, 
Transportation,  Oriental  fruit  fly. 
Incorporation  by  reference. 

PART  301-DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  Part  301  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd.  150ee,  150ff:  161. 
162.  and  164-167;  7  CFR  2.17.  2.51.  and 
371.2(c|. 

§  301.93-3    Quarantined  areas 

2.  In  §  301.93-3.  paragraph  (c),  the 
designation  of  the  quarantined  areas  is 
amended  by  removing  the  paragraph 
that  begins  "That  portion  of  Los  Angeles 
and  Orange  Counties  *  *  *". 

Done  at  Washington.  DC.  this  24th  day  of  • 
November,  1987. 
Donald  Houston 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  87-27591  Filed  11-30-87:  8:45  am| 
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Federal  Crop  Insurance  Corporation 

7  CFR  Part  401 

I  Amdt  No.  4;  Doc.  No.  5041S) 

General  Crop  Insurance  Regulations; 
Canning  and  Processing  Tomato 
Endorsement 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  effective  for  the  1988  and 
succeeding  crop  years,  by  adding  a  new 
7  CFR  401.114  the  Canning  and 
Processing  Tomato  Endorsement.  The 
intended  effect  of  this  rule  is  to  provide 
the  regulations  containing  the  provisions 
of  crop  insurance  protection  on  canning 
and  processing  tomatoes  in  an 
endorsement  to  a  master  crop  insurance 
policy  which  contains  the  standard 
terms  and  conditions  concerning  most 
crops. 

EFFECTIVE  DATE:  November  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  November  1. 1992. 

E.  Ray  Fosse.  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 
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This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.45a 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  adds  to  the  General 
Crop  insurance  Regulations  (7  CFR  Part 
401).  a  new  section  to  be  known  as  7 
CFR  401.114.  the  Canning  and 
Processing  Tomato  Endorsement, 
effective  for  the  1988  aiid  succeeding 
crop  years,  to  provide  the  provisions  for 
insuring  tomatoes. 

The  provisions  for  insuring  tomatoes 
contained  in  7  CFR  401.114,  will 
supersede  those  provisions  contained  in 
7  CFR  Part  438,  the  Canning  and 
Processing  Tomato  Crop  Insurance 
Regulations,  effective  with  the  beginning 
of  the  1988  crop  year.  The  present  policy 
contained  in  7  CFR  Part  438  will  be 
terminated  at  the  end  of  the  1987  crop 
year  and  later  removed  and  reserved. 
FCIC  will  amend  the  title  of  7  CFR  Part 
438  by  separate  document  so  that  the 
provisions  therein  are  effective  only 
through  the  1987  crop  year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  this 
new  Canning  and  Processing  Tomato 
Endorsement  to  7  CFR  Part  401  as 
outlined  below.  FCIC  makes  other 
changes  in  the  provisions  for  insuring 
tomatoes  as  follows: 

1.  Section  1 — Modify  the  provision 
that  requires  insured  tomatoes  to  be 
under  contract  with  a  canner  to  require 
that  the  contract  must  be  completed  to 
the  extent  that  a  binding  cigreement 
exists  requiring  the  insured  to  deliver  a 
stated  amount  of  tomatoes  and  requiring 
the  processor  to  accept  that  amount. 
This  change  is  made  because  of 
difficulties  involving  claimed  oral 
agreements. 

2.  Section  3 — Include  provisions  for 
stage  guarantees  in  the  endorsement 
rather  than  in  the  actuarial  documents. 
Stage  guarantee  levels  have  been 
standardized  nationwide  and  the  first 
stage  production  guarantee  has  been 
increased  to  50%  of  the  final  stage 
guarantee. 


Change  the  method  used  to  determine 
crop  stage.  All  stage  intervals  will  now 
be  determined  by  plant  growth  stage 
rather  than  specific  calendar  dates.  This 
change  is  made  so  that  growers  planting 
at  different  times  will  have  similar  time 
periods  and  incurred  costs  before 
reaching  the  second  stage. 

4.  Section  5— Add  the  date  the  canner 
or  processor  no  longer  accepts 
production  as  an  event  that  ends  the 
insurance  period.  This  change  is  made 
due  to  previous  loss  adjustment 
problems  in  situations  when  the  buyer 
was  no  longer  accepting  production. 

5.  Section  6 — ^Add  unit  division 
guidelines  and  add  a  clause  to  specify 
that  division  of  units  may  result  in  the 
insured  paying  required  additional 
premium  for  guideline  unit  division  by 
section.  ASCS  Farm  Serial  Number,  or 
practice. 

On  Monday.  September  14. 1987.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Fadaral  Register  at  52 
FR  3465a  to  add  a  new  7  OT*  401.114 
the  Canning  and  Processing  Tomato 
Endorsement.  The  public  was  given  30 
days  in  which  to  submit  written 
comments,  data,  and  opinions  of  the 
rule. 

One  comment  was  received  from  the 
California  Farm  Bureau  with  respect  to 
FCIC's  requirement  that,  to  be  eligible 
for  crop  insurance,  the  tomatoes  must  be 
grown  under  contract  with  a  canner  or 
processor  and  that  the  contract  be  made 
available  to  FCIC.  Anodier  comment 
from  the  California  Tomato  Growers 
Association  was  received  also  dealing 
with  the  contract  issue  and  other  items 
as  indicated  below.  The  comments  from 
both  sources,  and  FCIC's  responses  are 
as  follows: 

1.  Comment:  Many  lenders  require 
crop  insurance  on  loans  made  to 
growers  but  a  completed  written 
contract  may  not  be  available  until  lale 
in  the  growing  season.  FCIC  requires  a 
contract  before  insurance  is  issued. 

Response:  FCIC  understands  the 
problem  as  outlined  by  both 
commenters.  As  pointed  out  in  the 
comments,  and  as  FCIC  is  aware,  in  the 
general  course  of  business,  growers 
agree  to  deliver  and  processors  agree  to 
receive  specified  tonnage  of  specified 
varieties  on  specified  delivery  dates.  All 
that  remains  is  for  the  parties  to 
negotiate  prices  and  terms  of  delivery. 
With  this  in  mind,  FQC  is  willing  to 
accept  written  evidences  of  such 
agreements  between  grower  and 
processor  in  lieu  of  a  final  contract. 
FCIC  is  unable  to  insure  acreage  under  a 
processing  contract  in  excess  of  that 
acreage  required  to  produce  the  agreed 
upon  tonnage  under  the  contract  terms, 
therefore,  the  need  for  an  agreement 


between  the  parties  is  necessary  to  the 
insurance  process. 

2.  Comment-  It  was  suggested  that 
FCIC  include  in  the  policy  the  date  when 
the  processor  no  longer  accepts 
production  as  the  date  the  insurance 
ends. 

Response:  FCIC  agrees.  Regardless  of 
when  a  processor  fails  to  accept 
delivery  of  contracted  tomatoes,  either 
at  the  processor's  own  plant,  or  when 
the  processor  sells  to  another  processor, 
the  date  that  such  failure  to  accept  or 
the  date  of  selling  to  another  processor, 
is  the  date  insurance  ends. 

3.  Comment:  The  suggestion  was 
made  to  leave  the  end  of  insurance 
period  at  October  20.  instead  of  October 
10,  because  growers  normally  harvest 
between  October  10  and  17. 

Response:  FCIC  agrees  to  leave  the 
date  of  October  20  in  California. 

In  view  of  the  above  considerations 
and  with  changes  as  indicated,  FQC 
adopts  the  rule  published  at  52  FR  3'«58 
as  a  final  rule. 

List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance.  Canning  and 
processing  tomato. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq), 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401) 
by  adding  a  new  $  401.114  in  Chapter  IV 
of  Tide  7  of  the  CFR  to  be  known  as  the 
Canning  and  Processing  Tomato 
Endorsement  (7  CFR  401.114),  effective 
for  the  1988  and  succeeding  crop  years, 
in  the  following  instances: 

PART  401— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506.  516.  Pub.  L  75-43a  52 
Stat.  73.  77,  as  amended  (7  U.S.C.  1506, 1518). 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  §  401.114, 
Canning  and  Processing  Tomato 
Endorsement,  effective  for  the  1988  and 
succeeding  crop  years,  to  read  as 
follows: 

§  401.1 14    Canning  and  processing  tomato 
•ndorsemant 

The  provisions  of  the  Cmniiig  and 
Processing  Tomato  Endorsement  for  the 
1988  and  subsequent  crop  years  are  as 
follows: 
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Federal  Crop  Insurance  Corporation 

Canning  And  Processinf;  Tomato 
Endorsement 

1.  Insured  crop. 

a.  The  crop  insured  will  be  tomatoes  %vliich 
are  planted  for  harvest  as  canning  or 
processing  tomatoes. 

b.  In  addition  to  the  tomatoes  not  insurable 
in  section  2  of  the  general  crop  insurance 
policy,  we  do  not  insure  any  tomatoes: 

(1)  Which  are  not  grown  under  a  written 
contract  with  a  canner  or  processor  or 
excluded  from  the  canner  or  processor 
contract  for.  or  during,  the  crop  year.  (Prior  to 
the  date  you  report  your  acreage,  the  contract 
must  be  completed  to  the  extent  that  a 
binding  agreement  exists  requiring  the 
insured  to  deliver  a  stated  amount  of 
tomatoes  and  requiring  the  processor  to 
accept  that  amount.):  or 

(2)  Except  in  California,  that  are  grown  on 
acreage  where  tomatoes  have  been  grown  in 
either  of  the  two  previous  crop  years. 

c  A  late  planting  option  will  be  available 
on  tomatoes. 

2.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period. 

(1)  Adverse  weather  conditions: 

(2)  Fire: 

(3)  Insects: 

(4)  Plant  disease: 

(5)  Wildlife: 

(6)  Earthquake: 

(7)  Volcanic  eruption:  or 

(8)  If  applicable,  failure  of  the  irrigatioln 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting: 
unless  those  causes  are  excepted,  excluded. 
or  hmited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

b.  In  addition  to  the  causes  of  loss  not 
insured  against  under  section  1  of  the  general 
crop  insurance  policy,  we  will  not  insure  any 
loss  of  production  due  to  failure  to  market  the 
tomatoes  unless  such  failure  is  due  to  actual 
physical  damage  from  a  cause  specified  in 
subsection  2.a. 

3.  Production  guarantees. 

a.  The  production  guarantees  per  acre  are 
progressive  by  stages  and  increase,  at 
specified  intervals,  to  the  Tinal  stage 
production  guarantee.  The  stages  and 
production  guarantees  are: 

(1)  First  stage  is  from  planning  until  First 
fruit  set.  the  First  stage  production  guarantee 
is  50%  of  the  final  stage  production  guarantee: 

(2)  Second  stage  is  from  first  fruit  set  until 
harvest,  the  second  stage  production 
guarantee  is  80%  of  the  final  stage  production 
guarantee:  and 

(3)  Third  stage  (final  stage)  is  harvested 
acreage,  the  third  stage  production  guarantee 
is  the  final  stage  guarantee. 

b.  Any  acreage  of  tomatoes  damaged  to  the 
extent  that  growers  in  the  area  would  not 
further  care  for  the  tomatoes,  will  be  deemed 
to  have  been  destroyed  even  though  the; 
tomatoes  continue  to  be  cared  for.  The 
production  for  such  acreage  will  be  the 
guarantee  for  the  stage  (either  first  or  second) 
in  which  such  damage  occurs. 

4.  Annual  premium, 
a.  The  annual  premium  amount  is 

computed  by  multiplying  the  final  stage 
production  guarantee  times  the  price  election, 
times  the  premium  rate,  times  the  insured 
acreage,  times  your  share  at  the  time  of 
planting. 


b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1983 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  canning  and  processing 
tomato  policy  for  the  1984  crop  year,  you  will 
continue  to  receive  the  benefit  of  the 
reduction  subject  to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  year; 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience: 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1984  crop  year, 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply:  and 

(5)  Participation  must  be  continuous. 

5.  Insurance  period. 

The  date  the  canner  or  processor  no  longer 
accepts  production  under  the  contract  which 
covers  the  insured  acreage  planted  for  the 
contract  year  is  added  to  Section  7  of  the 
general  crop  insurance  policy  as  one  of  the 
events  which  designates  the  end  of  the 
insurance  period.  The  calendar  date  for  the 
end  of  the  insurance  period  in  California  is 
October  20  of  the  calendar  year  in  which  the 
tomatoes  are  normally  harvested  (October  10 
in  all  other  Slates). 

6.  Unit  division. 

Tomato  acreage  that  would  otherwise  be 
one  unit,  as  defined  in  section  17  of  the 
general  crop  insurance  policy,  may  be 
divided  into  more  than  one  unit  if  you  agree 
to  pay  additional  premium  if  required  by  the 
actuarial  table  and  if  for  each  proposed  unit 
you  maintain  written,  verifiable  records  of 
planted  acreage  and  harvested  production  for 
at  least  the  previous  crop  year  and  either 

a.  Acreage  planted  to  insured  tomatoes  is 
located  in  separate,  legally  identifiable 
sections  or,  in  the  absence  of  section 
descriptions,  the  land  is  identified  by 
separate  ASCS  Farm  Serial  Numbers, 
provided: 

(1)  The  boundaries  of  the  section  or  ASCS 
Farm  Serial  Number  are  clearly  identified 
and  the  insured  acreage  can  be  easily 
determined:  and 

(2)  The  tomatoes  are  planted  in  such  a 
manner  that  the  planting  pattern  does  not 
continue  into  the  adjacent  section  or  ASCS 
Farm  Serial  Number  or 

b.  The  acreage  planted  to  the  insured 
tomatoes  is  located  in  a  single  section  or 
ASCS  Farm  Serial  Number  and  consists  of 
acreage  on  which  both  an  irrigated  and 
nonirrigated  practice  are  carried  out. 
provided: 

(1)  Tomatoes  planted  on  irrigated  acreage 
do  not  continue  into  nonirrigated  acreage  in 
the  same  rows  or  planting  pattern:  and 

(2)  Planting,  fertilizing  and  harvesting  are 
carried  out  in  accordance  with  recognized 
good  dryland  and  irrigated  farming  practices 
for  the  area. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined. 

7.  Notice  of  damage  or  loss. 

a.  In  addition  to  the  notices  required  in 
section  8  of  the  general  crop  insurance  policy, 
if  you  are  going  to  claim  an  indemnity  on  any 
unit,  you  must  give  us  notice  within  72  hours: 

(1)  Of  when  harvest  would  normally  start  if 
any  acreage  on  the  unit  is  not  to  be 
harvested: 


(2)  Of  discontinuance  of  harvest  on  the 
unit:  or 

(3)  If  you  are  unable  to  deliver  production 
to  the  canner  or  processor. 

b.  The  tomato  vines  on  any  hard-harvested 
acreage  must  not  be  destroyed  until 
inspected  by  us  if  an  indemnity  is  to  be 
claimed  on  the  unit. 

c.  For  the  purpose  of  section  8  of  the 
general  crop  insurance  policy  the 
representative  sample  of  the  unharvested 
crop  must  be  at  least  10  feet  wide  and  the 
entire  length  of  the  field. 

8.  Claim  for  indemnity. 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  tomatoes  to  be  counted  (see 
subsection  8.b.): 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  (tons)  to  be  counted 
for  a  unit  will  include: 

(1)  All  harvested  tomato  production 
marketed  and  any  tomato  production  which 
does  not  meet  the  quality  requirements  of  the 
canner  or  processor  contract  due  to  not  being 
timely  marketed: 

(2)  All  appraised  production  which  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  tomato  farming  practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  put  to  another 
use  without  our  prior  written  consent,  or 
damaged  solely  by  an  uninsured  cause: 

(c)  For  acreage  which  does  not  qualify  for 
the  final  period  guarantee,  any  amount  of 
appraised  and  harvested  production  in 
excess  of  the  difference  between  the  final 
period  guarantee  and  the  guarantee 
applicable  to  such  acreage: 

(d)  Production  lost  due  to  uninsured  causes: 
and 

(e)  Appraised  production  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  unless  such 
acreage  is: 

(i)  Not  put  to  another  use  before  harvest  of 
tomatoes  becomes  general  in  the  county  and 
is  reappraised  by  us: 

(ii)  Further  damaged  by  an  insured  cause 
and  is  reappraised  by  us:  or 

(iii)  Harvested. 

9.  Cancellation  and  termination  dates. 
The  cancellation  and  termination  dates  are 

February  15  in  California  and  April  15  in  all 
other  states. 

10.  Contract  changes. 

The  date  by  which  contract  changes  will  be 
available  in  your  service  is  November  30 
preceding  the  cancellation  date  for  counties 
with  a  February  15  cancellation  date  and 
December  31  preceding  the  cancellation  date 
for  all  other  counties. 

11.  Meaning  of  terms. 

a.  "First  fruit  set"  means  the  reproductive 
stage  of  the  plant  when  30^;.  of  the  plants 
have  produced  a  fruit  that  has  reached  a 
minimum  of  one  inch  in  diameter. 

b.  "Harvest"  means  severance  of  tomatoes 
from  the  vines  for  the  purpose  of  delivery  to  a 
canner  or  processor. 
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Done  in  Washington,  DC,  on  November  24. 
1987. 

E.  Ray  Fosse, 

Manager.  Federal  Crop  Insuianao 
Corporation. 

jIR  Doc.  87-27549  Filed  11-30-87;  8:45  am| 
BIUJNO  COOC  3410-(W-M 


7  CFR  Part  401 

lAmdt  No.  9;  Doc.  No.  4892SJ 

General  Crop  Insurance  Regulations; 
Cotton  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  nile. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401).  effective  for  the  1988  and 
succeeding  crop  years,  by  adding  a  new 
7  CFR  401.119,  to  be  known  as  the 
Cotton  Endorsement.  The  intended 
effect  of  this  rule  is  to  provide  the 
regulations  containing  the  provisions  of 
crop  insurance  protection  on  cotton  in 
an  endorsement  to  the  general  crop 
insurance  policy  which  contains  the 
standard  terms  and  conditions  common 
to  most  crops. 

The  authority  for  the  promulgation  of 
this  rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 
EFFECTIVE  DATE:  November  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  dale 
established  for  these  regulations  is 
established  as  August  1, 1992. 

E.  Ray  Fosse,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  of  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
rertifies  that  this  action  will  not 


increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No,  10,450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  lie.-ewith  adds  to  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  a  new  section  to  be  known  as  7 
CFR  401.119,  the  Cotton  Endorsement, 
effective  for  the  1988  and  succeeding 
crop  years,  to  provide  the  provisions  for 
insuring  cotton. 

The  provisions  for  insuring  cotton 
contained  in  7  CFR  401.119  supersede 
those  provisions  contained  in  7  CFR  Part 
421,  the  Cotton  Crop  Insurance 
Regulations,  effective  with  the  beginning 
of  the  1988  crop  year.  The  present  policy 
contained  in  7  CFR  Part  421  will  be 
terminated  at  the  end  of  the  1987  crop 
year  and  later  removed  and  reserved. 
FCIC  will  amend  the  title  of  7  CFR  Part 
421  by  separate  document  so  that  the 
provisions  therein  are  effective  only 
through  the  1987  crop  year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Cotton  Endorsement  to  7  CFR  Part 
401,  FCIC  changes  the  provisions  for 
insuring  cotton  as  follows: 

1.  Section  1 — Add  a  provision 
indicating  that  cotton  destroyed  to 
comply  with  other  U.S.  Department  of 
Agriculture  programs  will  not  be 
insured.  This  provision  was  added  to 
prevent  insurance  from  attaching  to  a 
crop  that  is  intended  for  destruction  or 
destroyed  to  comply  with  other  USDA 
programs. 

2.  Section  8 — Add  a  provision  that 
provides  for  harvested— unharvested 
guarantees  replacing  previous  stage 
guarantees.  This  change  v/as  made  due 
to  the  administrative  problems 
encountered  in  determining  which  stage 
damage  occurs  in  and  whether  farmers 


in  the  area  generally  would  further  care 
for  the  crop. 

3.  Section  6— Include  unit  division 
provisions  to  modify  the  unit  definition 
in  the  general  crop  insurance  policy  to 
exclude  unit  division  by  share. 

On  Monday,  September  14, 19<J7,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  52 
FR  34G60,  to  add  a  new  section  to  be 
known  as  7  CFR  401.119 — Cotton 
Endorsement.  The  public  was  given  30 
days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
proposed  rule. 

A  total  of  seven  comments  were 
received;  two  from  Grower 
Associations,  four  from  insurance 
companies  under  contract  with  FCIC, 
and  one  from  the  Crop  Hail  Insurance 
Actuarial  Association  (CHIAA). 
The  comments  dealt  with  two 
proposed  changes:  Addition  of 
harvesfed/unharvested  guarantees 
replacing  previous  stage  guarantees;  and 
inclusion  of  unit  division  provisions  to 
modify  the  unit  definition  in  the  general 
crop  insurance  policy  to  exclude  unit 
division  by  share.  In  addition,  CHIAA 
comments  proposed  deletion  of  the 
Initial  Planting  Date  requirement 
because  CHIAA  claims  it  only  affects 
the  replant  payment  and  provides  that 
replant  coverage  is  not  the  same  for  all 
insureds.  This  date  is  on  the  actuarial 
table.  CHIAA  states  that  there  is  a  wide 
variation  in  initial  planting  dates,  from 
30  to  60  days,  and  that  the  initial 
planting  date  could  create  problems  in 
those  years  when  planting  is  ahead  of 
what  is  considered  timely  planting. 

CHIAA  also  proposed  deletion  of  the 
requirement  that  the  replanting  pattern 
be  the  same  as  the  original  planting 
pattern  because  it  may  not  be  practical 
to  replant  in  the  same  pattern  as 
originally. 

One  company  recommended  that 
irrigated  and  non-irrigated  acreage  be 
separated  by  units  on  the  basis  that 
these  practices  are  farmed  differently 
and  that  actuarial  rates  and  coverages 
are  different. 

Finally,  CHIAA  proposed  that,  instead 
of  the  replant  payment  being  established 
as  the  actual  cost  of  replanting,  that  20"o 
of  the  production  guarantee  limited  by 
an  amount  specified  in  tlie  policy  be 
paid. 

1.  Earliest  planting  date:  CHIAA 
proposed  deletion  of  the  earliest 
planting  date  on  the  basis  that  it  affects 
only  the  replant  payment;  provides  that 
replant  payment  is  not  the  same  for  all 
insureds;  and  that  the  date  is  not  readily 
available  to  the  insured.  The  initial 
planting  varies  widely  ranging  from  30 
to  60  days  depending  in  the  area.  FCIC 
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considered  the  implications  of  actuarial 
soundness  in  these  issues,  particularly 
with  respect  to  adverse  selectivity. 
Initial  planting  dates  were  established 
to  prevent  a  producer  from  intentionally 
planting  early,  in  many  cases  well  in 
advance  of  sales  closing/cancellation, 
and  selecting  against  the  insurance 
company.  ' 

If  the  crop  survives  the  early  planting 
undamaged,  the  producer  can  choose  to 
cancel  prior  to  the  cancellation  date  as 
the  chances  of  a  normal  crop  are     | 
increased  when  early  planted.  The  ' 
insured  thereby  obtains  insurance 
coverage  during  this  early,  high  risk  time 
at  no  cost.  However,  if  the  crop  is 
damaged  in  the  early  growing  period, 
the  insured  may  collect  a  replant 
payment  and  plant  the  crop  at  the 
normal  time,  with  FCIC  paying  the  ' 
replanting  costs  through  deduction  from 
the  premium. 

The  variation  in  the  dates  reflect 
different  response  to  early  planting  of 
various  crops  and  weather  conditions 
prevalent  in  the  areas  during  early 
spring.  The  Corporation  has  determined 
to  retain  the  earliest  planting  date. 

2.  Original  planting  pattern:  CHIAA 
proposes  to  delete  the  requirement  that 
the  replanting  pattern  be  the  same  as 
the  initial  planted  pattern  on  the  basis 
that  the  actuarial  table  does  not 
reference  planting  patterns  and  that 
replanting  is  a  salvage  situation  and  it 
may  not  be  practical  to  replant  in  the 
original  pattern. 

The  Corporation  has  reviewed  this 
issue.  There  is  no  requirement  that  the 
pattern  of  replant  be  the  same  as  the 
original  pattern.  However,  if  the  pattern 
of  replant  was  uninsurable  as  an 
original  pattern,  the  full  liability  is  not 
reinstated.  Although  replanting  is  a 
salvage  operation,  reinstatement  of  full 
liability  for  a  practice  which  will 
probably  not  produce  the  established 
yield  raises  questions  as  to  the  statutory 
limit  on  the  guarantee. 

3.  Replanting  payment:  CHIAA  takes 
issue  with  the  replanting  provision 
establishing  the  actual  cost  as  the  basis 
for  replant  payment  in  that  it  creates 
administrative  difficulties.  CHIAA 
suggests  an  alternative  of  making  the 
replant  payment  20%  of  the  production 
guarantee,  limited  by  an  amount 
specified  in  the  policy. 

FCIC  has  determined  not  to  adopt  this 
suggestion.  This  issue  has  been  raised  in 
the  past.  Several  private  insurance 
companies  have  opposed 
recommendations  of  a  speciHed  amount. 
Replanting  is  required  in  the  event  of 
loss  before  the  final  planting  date  (as  it 
may  be  extended).  The  replanting 
payment  is  to  reimburse  the  insured  for 
his  reasonable  out-of-pocket  expenses  in 


replanting.  It  is  not  intended  as  an 
indemnity  for  loss.  Both  the  insured  and 
the  Corporation  benefit  by  replanting. 
The  insured  has  the  opportunity  to 
harvest  a  normal  yield.  The  Corporation, 
without  further  loss,  will  not  have  to  pay 
an  indemnity.  No  basis  exists  under  this 
scheme  to  allow  payment  of  ore  than 
actual  expenses.  The  present  limit  on 
replant  payments  will  remain. 

4.  Minimum  of  25%  production  to 
count  on  harvested  acreage:  It  was 
proposed  that  the  definition  of 
"harvest",  providing  for  a  25%  minimum 
production  to  count  on  harvested 
acreage  be  deleted  because  of  the 
possibility  of  misunderstanding  in  light 
of  the  provisions  of  the  Federal  Crop 
Insurance  Act,  as  amended,  which 
provide  for  coverage  of  75  percent  of  the 
recorded  or  appraised  average  yield. 
The  proposed  25%  production  to  count  is 
interpreted  as  a  deductible  of  25%  of  the 
guarantee. 

Although  the  purpose  of  this  provision 
did  not  concern  the  statutory  75% 
insurance  requirement.  FCIC  agrees 
with  the  suggestion  to  delete  the 
reference  to  25%  production  to  count  on 
harvested  acreage  and  has  deleted  such 
language. 

5.  Harvested/unharvested  guarantees 
replacing  previous  stage  guarantees: 
FCIC  has  determined  that  there  is  no 
basis  in  fact  for  continuing  cotton 
insurance  based  on  stage  guarantees. 
Many  administrative  problems  were 
encountered  in  attempting  to  determine 
in  which  stage  damage  would  occur  and 
whether  fanners  in  an  area  generally 
would  not  further  care  for  the  crop.  The 
provisions  for  cotton  insurance  in  the 
proposed  rule  are  based  on  unharvested 
and  harvested  guarantees.  The  principle 
objection  in  all  comments  was  to  the 
provision  that  appraised  production  will 
include  not  less  than  25%  of  all 
unharvested  acreage.  All  comments 
appeared  to  interpret  this  provision  as 
being  out  of  compliance  with  the  Federal 
Crop  Insurance  Act,  as  amended, 
because  75%  coverage  is  not  available 
for  unharvested  acreage. 

The  intent  of  this  provision  was  to 
discourage  replanting  of  a  crop  when  it 
is  too  late  to  expect  cotton  to  reach 
maturity.  FCIC  agrees  with  the 
comments  to  the  extent  that  the 
provision  seems  in  conflict  with  the  Act 
and  has  changed  this  section  to  include 
in  the  appraised  production  to  count  not 
less  than  25  %  of  the  production 
guarantee  per  acre  for  any  acreage  of 
cotton  that  is  immature  when  we 
determine  that  harvest  of  cotton 
becomes  general  in  the  country. 

FCIC  has  also  changed  the  meaning  of 
"harvest"  to  delete  the  requirement  that 


at  least  25%  of  the  per  acre  production 
guarantee  be  removed. 

6.  Inclusion  of  unit  division  provisions 
to  modify  the  unit  deHnition  in  the 
general  crop  insurance  policy  to  exclude 
unit  division  by  share: 

One  insurance  company,  commenting 
that  the  provision  for  cotton  represented 
no  change,  recommended  that  unit 
defmition  be  the  same  as  for  other 
disaster  crops. 

FCIC  agrees  that  the  unit  division  is 
unchanged  from  that  in  effect  last  year. 
Further,  FCIC  does  not  contemplate 
changing  the  unit  division  for  cotton  to 
conform  to  other  crops  because  of 
previous  insuring  experience.  Because 
yield  records  are  kept  by  farm  serial 
number,  further  unit  division  would 
result  in  adverse  insuring  experience. 
For  this  reason,  the  recommendation  is 
not  adopted. 

7.  Irrigated  and  non-irrigated  acreage 
be  separated  by  units:  FCIC  and  the 
Office  of  General  Counsel  (OGC)  shared 
joint  concerns  on  this  issue.  FCIC  on 
yields  being  based  on  the  way  the 
insured  farms,  and  OGC  over 
establishing  units  by  practice.  Including 
non-irrigateid  comers  of  a  center  pivot 
irrigation  system  in  the  irrigated  unit  is 
in  response  to  these  concerns.  The 
determination  was  made  to  combine  the 
total  yield  of  both  practices  to  determine 
a  yield  for  the  unit  upon  which  the 
guarantee  is  based. 

After  consideration  of  the  comments, 
FCIC  has  added  further  changes  in  the 
cotton  endorsement  in  response  to 
comments  received,  and  makes  another 
change  for  clarification,  as  follows: 

1.  Sections  1  and  10— Add  a 
clarification  of  skip-row  acreage 
determination  and  specify  that  skip-row 
yield  factors  are  not  applicable  if  non- 
cotton  rows  are  {Wanted  with  another 
crop. 

2.  Section  1 — Add  a  subsection  to 
allow  small  grains  planted  between 
cotton  rows  for  erosion  control  (the 
general  crop  insurance  policy  does  not 
allow  insurance  for  cotton  planted  with 
another  crop]. 

3.  Section  7— Add  a  provision 
indicating  a  minimum  appraisal  equal  to 
25%  of  the  guarantee  will  be  made  for 
any  cotton  that  is  immature  when  the 
harvest  of  cotton  becomes  general  in  the 
country. 

Because  the  earliest  date  for  filing 
contract  changes  in  the  service  office  is 
November  30,  good  cause  is  shown  for 
making  this  rule  effective  in  less  than  30 
days. 

With  the  considerations  noted  above. 
FCIC  herewith  adopts  the  rule  published 
at  52  FR  34666  as  a  final  rule. 


List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations, 
Cotton  endorsement. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401).  effective 
for  the  1988  and  succeeding  crop  years, 
as  follows: 

PART  401— { AMENDED! 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506,  516.  Pub.  L  75-430,  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1506, 1516). 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.119  Cotton  Endorsement,  effective 
for  the  1988  and  Succeeding  Crop  Years, 
to  read  as  follows: 

§401.119    Cotton  endofsemani 

The  provisions  of  the  Cotton  Crop 
Insurance  Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation 

Cotton  Endorsement 

1.  Insured  crop  and  acreage. 

a.  The  crop  insured  will  be  American 
I'pland  lint  cotton. 

b.  The  acreage  insured  of  skip-row  cotton 
will  be  the  acreage  occupied  by  the  rows  of 
cotton  after  eliminating  the  skipped-row 
portions. 

c.  In  addition  to  the  cotton  not  insurable  in 
section  2  of  the  general  crop  insurance  policy, 
we  do  not  insure  any  cotton: 

(1)  Which  is  not  irrigated  and,  in  the  same 
calendar  year,  is  grown: 

(a)  Where  a  hay  crop  was  harvested;  or 

(b)  Where  a  small  grain  crop  reached  the 
heading  stage. 

(2)  Planted  in  excess  of  the  acreage 
limitations  applicable  to  the  farm  by  any 
program  administered  by  the  United  States 
Dnpartment  of  Agriculture;  or 

(3)  Destroyed,  designated  to  be  destroyed, 
or  put  to  another  use  in  order  to  comply  with 
other  United  States  Department  of 
Agriculture  programs. 

d.  In  lieu  of  subsection  2.e.(7)  of  the  general 
crop  insurance  policy,  we  do  not  insure  any 
cotton  planted  with  another  spring  planted 
crop. 

e.  A  late  planting  agreement  will  be 
available  for  cotton. 

2.  Causes  of  loss. 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions: 

b.  Fire: 

c.  Insects: 

d.  Plant  disease: 

e.  Wildlife: 


f.  Earthquake; 

g.  Volcanic  eruption;  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting: 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

3.  Annual  premium. 

The  annual  premium  amount  is  computed 
by  multiplying  the  production  guarantee 
times  the  price  election,  times  the  premium 
rate,  times  the  insured  acreage,  times  your 
share  at  the  time  of  planting. 

4.  Insurance  period. 

a.  In  lieu  of  subsection  7.b.  of  the  general 
crop  insurance  policy  (harvest  of  the  unit), 
insurance  will  end  upon  removal  of  the 
cotton  from  the  field. 

b.  The  calendar  dates  for  the  end  of  the 
insurance  period  are  as  follows: 

(1)  Val  Verde.  Edwards,  Kerr.  Kendall, 
Bexar,  Wilson  Karnes.  Goliad.  Victoria,  and 
Jackson  counties,  Texas,  and  all  Texas 
counties  lying  South  thereof,  September  30; 

(2)  Arizona.  California,  New  Mexico, 
Oklahoma,  and  all  other  Texas  counties, 
January  31; 

(3)  All  other  states.  December  31. 

5.  Unit  division. 

a.  In  lieu  of  subsections  17.q.(l)  and  17.q.(2) 
of  the  general  crop  insurance  policy,  a  unit  is 
defined  as  all  insurable  acreage  of  cotton  in 
the  county  in  which  you  have  an  insured 
share  and  which  is  identified  by  a  single 
ASCS  Farm  Serial  Number  at  the  time 
insurance  first  attaches  for  the  crop  year. 

b.  We  may  reject  or  modify  any  ASCS 
reconstitution  for  the  purpose  of  unit 
definition  if  the  reconstitution  was  in  whole 
or  in  part  to  defeat  the  purpose  of  the  Federal 
Crop  Insurance  Program  or  to  gain 
disproportionate  advanf.ige  under  this  policy. 

c.  If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Pnxluction  that  is  commingled 
between  units  will  cause  those  units  to  be 
combined. 

6.  Notice  of  damage  or  loss. 

For  purposes  of  section  8  of  the  general 
crop  insurance  policy  the  representative 
sample  of  the  unharvested  crop  must  be  at 
least  10  feet  wide  and  the  entire  length  of  the 
field. 

7.  Claim  for  indemnity. 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  cotton  to  be  counted  (see 
subsection  7.b.); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  product  by  your  share. 

b.  The  total  production  to  be  counted  for  a 
unit  will  include: 

(1)  All  harvested  production:  and 

(2)  All  appraised  production  which  will 
include: 

(a)  Mature  and  potential  production  on 
unharvested  acreage: 

(b)  Unharvested  production  on  harxested 
ai;reage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  cotton  farming  practices; 


(c)  Not  less  than  the  applicable  guarantee 
for  any  acreage  which  is  abandoned  or  put  to 
another  use  without  our  prior  written  consent 
or  damaged  solely  by  an  uninsured  cause; 
and 

(d)  Not  less  than  25  percent  of  the 
production  guarantee  per  acre  for  any 
acreage  of  cotton  that  is  immature  when  we 
determine  that  harvest  of  cotton  becomes 
general  in  the  county. 

(e)  Appraised  production  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(i)  Not  put  to  another  use  before  harvest  of 
cotton  becomes  general  in  the  county  and  is 
reappraised  by  us; 

(ii)  Further  damage  by  an  insured  cause  is 
reappraised  by  us;  or 

(iii)  harvested;  and 

(f)  Appraised  production  of  not  less  than 
the  harvested  guarantee  on  acreage  where 
the  stalks  have  been  destroyed  without  our 
written  consent. 

c.  When  mature  cotton  (harvested  or 
unharvested)  has  been  damaged  solely  by 
insured  causes,  the  production  to  count  will 
be  reduced  if,  on  the  date  the  final  notice  of 
loss  is  given  by  the  insured,  the  price 
quotation  for  cotton  of  like  quality  (price 
quotation  "A")  at  the  applicable  spot  market 
is  less  than  75  percent  of  price  quotation  "B". 
Price  quotation  "B"  will  be  that  day's  spot 
market  price  quotation  at  the  same  market  of 
cotton  of  the  grade,  staple  length,  and 
micronaire  reading  shown  by  the  actuariid 
table  for  this  purpose.  The  pounds  of 
production  to  be  counted  will  be  determined 
by  multiplying  the  number  of  pounds 
(harvested  and  appraised)  of  mature  cotton 
by  price  quotation  "A"  and  dividing  the  result 
by  75  percent  of  price  quotation  "B ". 

8.  Cancellation  and  termination  dates. 

The  cancellation  and  termination  dates  are: 


State  and  county 


Val  Verde.  Edwards.  Kerr.  Kendall.  Be>ar. 
Wilson,  K?mes.  Goliad.  Viclona.  and 
Jackson  Counties.  Texas,  and  aU  Tenai 
counties  lying  soutti  ttwreot 

Alabama:  Anzona.  Artiansas:  CaHomia. 
Florida;  Georgia:  Louisiana:  Mississipoi: 
Nevadd:  Nortri  Carolifia.  Soutt)  Carolina: 
and  El  Paso.  Hudspeiti.  Culberson. 
Reeves,  Loving.  W.nkler.  Ector.  Upton. 
Reagan.  Starting.  Code.  Tom  Green. 
Concho.  McCuUoch.  San  Saba.  Mills. 
Hamilton.  Bosquo.  Johnson.  TarranL 
Wise.  Cooko  Counties.  Texas,  and  all 
Teias  counties  lying  south  and  east 
ttiereol  to  and  including  Terrell.  Crocket. 
Suttun.  Kimble.  G>Hesp«.  Blanco. 
Comal.  Guadalupe.  Gonzales.  De  Wm. 
Lavaca.  Cciataio.  Wfiarton.  and  Mata- 
gord.1  Counties.  Texas. 
All  ot^«r  Texas  counties  and  alt  oltwr 
stales. 


Cancelalion 

and  termination 

dates 


Feb.  15 


Mar  31 


Apr   IS 


9.  Contract  changes. 

The  date  by  which  contract  changes  will  be 
available  in  your  service  office  is  December 
31  preceding  the  cancellation  dale  for 
counties  with  an  April  15  cancellation  dale 
and  .November  30  preceding  the  cancellation 
liate  for  all  other  Counties. 

to.  Meaning  of  terms. 


Faderal  Regirter  /  Vol.  52.  No.  230  /  Tuesday.  December  1.  1967  /  Rules  and  Regilationa 


Federal  Register  /  Vol.  52.  No.  230  /  Tuesday.  December  1.  1987  /  Rules  and  Regulations 


45605 


a.  "Cotton"  means  only  American  Upland 
Collon. 

b.  "County"  means  the  land  defined  in  the 
general  crop  insurance  policy  and  any  land 
idenlified  by  an  ASCS  Farm  Serial  Number 
for  the  county  but  physically  located  in 
another  county. 

a  "Crop  year"  means  the  period  beginning 
at  planting  and  extending  through  the  end  of 
the  insurance  period  shown  in  section  4.  and 
is  designated  by  the  calendar  year  in  which 
the  crop  is  normally  planted. 

d.  "Harvest"  means  the  removal  of  the  seed 
cotton  on  each  acre  from  the  open  cotton  boll 
or  the  severance  of  the  open  cotton  boU  from 
the  stalk  by  either  manual  or  mechanical 
means. 

e.  "Mature  cotton"  means  cotton  which  can 
be  harvested  either  manually  or  mechanically 
and  will  include  both  unharvested  and 
harvested  cotton. 

f.  "Skip-row"  means  planting  patterns 
consisting  of  alternating  rows  of  cotton  and 
fallow  rows  or  rows  of  another  crop  as 
defined  by  ASCS  (if  non-cotton  rows  are 
occupied  by  another  crop  any  yield  factor 
normally  apphed  for  skip  row  cotton  will  not 
be  applicable). 

g.  "Spot  market"  means  a  market  so 
designated  by  the  Secretary  of  Agriculture  by 
Regulation  (7  CFR  Part  27)  pursuant  to  28 
use.  48K. 

Done  in  Washington.  DC  on  Novembei  17. 
19B7. 

E  Ray  Fa 

Manager.  Federal  Crop  Insurance 

Corporation. 

|FR  Doc.  87-27550  Filed  ll-30-«7:  8:45  am] 
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7  CFR  Part  401 

lAindL  Na  10;  Dee.  No.  4881S] 

General  Crop  Insurance  Regulations: 
RIe*  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Final  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  [7  CFR  Part 
401 ).  effective  for  the  1988  and         { 
succeeding  crop  years,  by  adding  a  new 
7  CFR  401.12a  to  be  knovwn  as  the  Rice 
Endorsement.  The  intended  effect  of  this 
rule  is  to  provide  the  regulations 
containing  the  provisions  of  crop 
insurance  protection  on  rice  in  an 
endorsement  to  the  general  crop 
insurance  policy  which  contains  the 
standard  terms  and  conditions  common 
to  most  crops.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

EFFECnVE  DATE:  November  3a  1987. 
FOR  nmTHEfl  INFORMATION  COffTACT: 
Peter  F.  Cole.  Secretary,  Federal  Crop 


Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington,  DC  2025a 
telephone  (202)  447-3325. 
SUPPLEMENTARY  MFORMMTIONe  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  August  1. 1992. 

E.  Ray  Fosse.  Manager,  FCIC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b]  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovatiort  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  for  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  ia450. 

This  program  is  not  subject  to  the    ' 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  adds  to  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401).  a  new  section  to  be  known  as  7 
CFR  401.120,  the  Rice  Endorsement, 
effective  for  the  1988  and  succeeding 
crop  years,  to  provide  the  provisions  for 
insuring  rice. 

The  provisions  for  insuring  rice 
contained  in  7  CFR  401.120  will 
supersede  those  provisions  contained  in 
7  CFR  Part  424.  the  Rice  Crop  Insurance 
Regulations,  effective  with  the  beginning 
of  the  1988  crop  year.  The  present  policy 
contained  in  7  CFR  Part  424  will  be 
terminated  at  the  end  of  the  1987  crop 


year  and  later  removed  and  reserved. 
FCIC  will  amend  the  title  of  7  CFR  Part 
424  by  separate  document  so  that  the 
provisions  therein  are  effective  only 
through  the  1987  crop  year  (52  FR  35269, 
September  18, 1987). 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions,  hi  adding  the 
new  Rice  Endorsement  to  7  CFR  Part 
401,  FCIC  makes  other  changes  m  the 
provisions  for  insuring  rice  as  follows: 

1.  Section  1 — Add  a  provision 
indicating  that  rice  destroyed  to  comply 
with  other  \5&.  Department  of 
Agricultiu-e  programs  will  not  be 
insured.  This  provision  was  added  to 
prevent  insurance  from  attaching  to  a 
crop  that  is  destroyed  to  comply  with 
other  programs. 

2.  Section  5 — Add  unit  division 
provisions  in  the  endorsement.  The 
language  used  modifies  the  unit 
definition  in  the  general  crop  insurance 
policy  to  exclude  unit  division  by  share. 

On  Monday.  September  14. 1987.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  52 
FR  3466a  to  add  a  new  subpart  7  CFR 
401.120— Rice  Endorsement,  to  provide 
the  regulations  containing  the  provisions 
of  crop  insurance  protection  on  rice  in 
an  endorsement  to  the  general  crop 
insurance  poUcy  which  contains  the 
standard  terms  and  conditions  conomon 
to  most  crops.  The  pidiUc  was  given  30 
days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
proposed  rule.  One  comment  was 
received  from  the  Crop  Hail  Actuarial 
Insurance  Association  (CHIAA)  with 
respect  to  initial  planting  date,  original 
planting  pattern,  and  replanting 
payment  issues. 

1.  Eariiest  planting  date:  CHIAA 
proposed  deletion  of  the  eariiest 
planting  date  on  the  basis  that  it  affects 
only  the  replant  payment;  provides  that 
replant  payment  is  not  the  same  for  all 
insureds;  and  that  the  date  is  not  readily 
available  to  the  insured.  The  initial 
planting  varies  widely  ranging  from  30 
to  60  days  depending  in  the  area. 

FCIC  considered  the  implications  of 
actuarial  soimdness  in  these  issues, 
particularly  with  respect  to  adverse 
selectivity.  Initial  planting  dates  were 
established  to  prevent  a  producer  from 
intentionally  planting  early,  in  many 
cases  well  in  advance  of  sales  closing/ 
cancellation,  and  selecting  against  the 
insurance  company. 

If  the  crop  survives  the  early  planting 
undamaged,  the  producer  can  choose  to 
cancel  prior  to  the  cancellation  date  as 
the  chances  of  a  normal  crop  are 


increased  when  eariy  planted.  The 
insured  thereby  obtains  insurance 
coverage  during  this  earhy.  high  risk  time 
at  no  cost.  However,  if  thie  crop  is 
damaged  in  the  eariy  growing  period, 
the  insured  may  collect  a  replant 
payment  and  plant  the  crop  at  the 
normal  time,  with  FCIC  paying  the 
replanting  costs  through  deduction  from 
the  premiiun. 

The  variation  in  the  dates  reflect 
different  response  to  early  planting  of 
various  crops  and  weather  conditions 
prevalent  in  the  areas  during  early 
spring.  The  Corporation  has  determined 
to  retain  the  earliest  planting  date. 

2.  Original  planting  pattern;  CHIAA 
proposes  to  delete  the  requirement  that 
the  replanting  pattern  be  the  same  as 
the  initial  planted  pattern  on  the  basis 
that  the  actuarial  table  does  not 
reference  planting  patterns  and  the 
replanting  is  a  salvage  situation  and  it 
may  not  be  practical  to  replant  in  the 
original  pattern. 

The  Corp<H9tion  has  reviewed  this 
issue.  There  is  no  requirement  that  the 
pattern  of  replant  be  the  same  as  the 
original  pattern.  However,  if  the  pattern 
of  replant  was  urrinsurabie  as  an 
original  pattern,  the  fuB  liabiKty  is  not 
reinstated.  Although  replanting  is  a 
salvage  operation,  reinsUtcment  of  full 
liability  for  a  practice  which  will 
probably  not  produce  the  established 
yield  raises  questions  as  to  the  statutory 
limit  on  the  guarantee. 

3.  Replanting  payment:  CHIAA  takes 
issue  with  the  replanting  provision 
establishing  the  actual  cost  as  the  basis 
for  replant  payment  in  that  it  creates 
administrative  difficulties.  CHIAA 
suggests  an  alternative  of  making  the 
replant  payment  20%  of  the  production 
guarantee.  limited  by  an  amount 
specified  in  the  policy. 

FCIC  has  determined  not  to  adopt  this 
suggestion.  This  issue  has  been  raised  in 
the  past.  Several  private  insurance 
companies  have  opposed 
recommendations  of  a  specified  amount. 
Replanting  is  required  in  the  event  of 
loss  before  the  fmal  planting  date  (as  it 
may  be  extended).  The  replanting 
payment  is  to  reimburse  the  insured  for 
his  reasonable  out-of-pocket  expenses  in 
replanting.  It  is  not  intended  as  an 
indemnity  for  loss.  Both  the  insured  and 
the  Corporation  benefit  by  replanting. 
The  insured  has  the  opportunity  to 
harvest  a  normal  yield  The  Corporation. 
without  further  loss,  will  no*  have  to  pay 
an  indemnity.  No  basis  exists  under  this 
scheme  to  aUow  payment  of  more  than 
actual  expenses.  The  present  hmit  on 
replant  payments  will  remain. 

4.  Finally,  a  recommendation  was 
made  to  eliminate  red  rice  in  the  quahty 
adjustment  provision,  since  crop 


rotation  will  significantly  reduce  the 
amount  of  red  rice  present  in  a  field. 
Red  rice  was  added  to  the  quality 
provisions  to  address  the  problems 
encountered  with  its  eradication.  While 
crop  rotations  significantly  reduce  the 
amount,  it  may  not  eliminate  the 
problem  completely  and  the  presence  of 
Red  rice  does  affect  the  quality  of  the 
rice  crop.  This  suggestion  was  not 
adopted. 

With  the  exception  of  minor  changes 
for  clarity  and  formal  considerations 
noted  above,  FCIC  herewith  adopts  the 
rule  published  at  52  FR  34666  as  a  final 
rule. 

Because  the  latest  date  for  filing 
contract  changes  in  some  service  offices 
is  November  30,  good  cause  is  shown  for 
making  this  rule  effective  in  less  than  30 
days. 

list  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations. 
Rice  endorsement. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401).  effective 
for  the  1988  and  succeeding  crop  years. 
as  follows: 

PART  401— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506^  Sia  Pi*.  L  75-4aa  52 
Stat.  73,  77,  as  amended  [7  UJS.C  lSfl&  1516). 

2. 7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.120  Rice  Endorsement,  effective  for 
the  1988  and  Succeeding  Crop  Years,  to 
read  as  follows: 

§  401.120  Rtee  endorsement 

The  provisions  of  the  Rice  Crop 
Insurance  Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  ianmBCB  Cofporatim 

Rice  Endorsement 

1.  Insured  crop. 

a.  The  crop  insured  will  be  rice  which  is 
planted  for  harvest  as  grain. 

b.  In  addition  to  the  rice  not  insurable 
under  section  2  of  the  general  crop  insurance 
policy.  w«  do  not  insure  any  rice: 

(1)  Destroyed  or  put  to  another  use  in  order 
to  comply  with  other  United  Slates 
Department  of  Agriculture  programs:  or 

(2)  Which  is  not  irrigated. 

c.  A  late  planting  agreement  is  available. 

2.  Causes  of  loss. 

a.  The  insurance  provided  Is  against 
unavoidable  toss  of  productien  resulting  from 


the  following  causes  occurring  within  the 
insurance  period. 

(1)  Adverse  weather  conditions  (excluding 
drought): 

(2)  Fire; 

(3)  Insects: 

(4)  Plant  disease; 

(5)  Wildlife: 

(6)  Earthquake: 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  canse  occurring  after 
the  beginning  of  planting; 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

b.  In  addition  to  the  causes  of  loss  not 
insured  against  mfider  section  1  of  the  general 
crop  insurance  poHcy,  we  will  not  insure 
against  my  loss  of  production  due  to 
application  of  saline  water. 

3.  Annual  premium. 

The  ann;ial  premium  amount  is  computed 
by  multiplying  the  production  guarantee 
times  the  price  election,  times  the  premium 
rate,  times  the  insured  acreage,  times  your 
share  at  the  time  of  planting. 

4.  Insurance  period. 

The  calendar  date  for  the  end  of  the 
insurance  period  is  October  31  of  the 
calendar  year  on  which  the  rice  is  normally 
harvested. 

5.  Unit  division. 

a.  In  lieu  of  subsections  17.q.(l)  and  17.q.(2) 
of  the  general  crop  insurance  poKcy.  a  unit 
will  be  all  insurable  acreage  of  rice  in  the 
county  in  which  you  have  an  insured  share 
and  which  is  identified  by  a  single  ASCS 
Farm  Serial  Number  at  the  time  insurance 
first  attaches  for  the  crop  year. 

b.  We  may  reject  or  modify  any  ASCS 
reconstitution  for  the  purpose  of  unit 
definition  if  the  reconstitution  was  in  whole 
or  in  part  to  defeat  the  purpose  of  the  Federal 
Crop  Insurance  Program  or  to  gain 
disproportionate  advantage  under  this  policy. 

c.  If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  units  will  cause  those  units  to  be 
combined. 

6.  Notice  of  damage  or  loss. 

For  purposes  of  section  8  of  the  general 
crop  insurance  policy  the  representative 
sample  of  the  unharvested  crop  must  be  at 
least  10  feet  wide  and  the  entire  length  of  the 
field. 

7.  Claim  for  indemnity. 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  rice  to  be  counted  (see 
subsection  7.b.): 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  product  by  your  share. 

b.  The  total  production  to  be  counted  for  a 
unit  will  include  all  harvested  production 
including  any  production  from  a  second  rice 
crop  harvested  in  the  same  crop  year  (Any 
mature  production  from  volunteer  rice 
growing  in  the  rice  will  be  counted  as  rice  on 
a  weight  basis). 
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(1)  Mature  rough  rice  production  which 
o>herwise  is  not  eligible  for  quality 
adjustment  will  be  reduced  in  volume  by  .12 
p»Tcent  for  each  .1  percentage  point  of 
nioisture  in  excess  of  12.0  percent:  or 

(2)  Mature  rough  rice  production  which, 
due  to  insurable  causes:  ] 

(a)  Has  a  total  milling  yield  (heads,  second 
hi:ads.  screening,  and  brewers)  of  less  than  68 
pounds  per  hundredweight; 

(b)  The  whole  kernel  weight  is  less  than  55 
pounds  per  hundredweight  for  medium  and 
short  grain  varieties: 

(c)  The  whole  kernel  weight  is  less  than  48 
pounds  per  hundredweight  for  long  grain 
varieties: 

(d)  Contains  more  than  4.0  percent  chalky 
kernels  in  long  grain  varieties: 

(e)  Contains  more  than  6.0  percent  chalky 
kernels  in  medium  or  short  grain  varieties; 

(f)  Contains  more  than  3.0  percent  chalky 
kernels  in  other  types:  or 

(g)  Contains  more  than  2.5  percent  red  rice 
will  have  the  production  adjusted  by: 

(i)  Dividing  the  value  per  pound  of  such 
rice,  by  the  price  per  pound  of  U.S.  No.  3 
rough  rice:  and 

(ii)  Multiplying  the  result  by  the  number  of 
pounds  of  such  rice. 

(The  applicable  price  for  No.  3  rough  rice  will 
be  the  nearest  mill  center  price  on  the  earlier 
of  the  day  the  loss  is  adjusted  or  the  day  the 
rice  was  sold). 

c.  The  production  to  be  counted  will 
ii.clude  all  appraised  production  as  follows: 

(1)  All  unharvested  production  on 
harvested  acreage  and  potential  production 
lost  due  to  uninsured  causes  and  failure  to 
follow  recognized  good  rice  farming 
practices: 

(2)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
u'>e  without  our  prior  written  consent  or 

d. imaged  solely  by  an  uninsured  cause; 

(3)  Appraised  production  on  unharvested 
a;-.reage. 

(4)  Appraised  production  on  insured 
ar.reage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  unless  such 
ai.reage  is: 

(i)  Not  put  to  another  use  before  harvest  of 
rice  becomes  general  in  the  county  and  is 
reappraised  by  us: 

(ii)  Further  damaged  by  an  insured  cause 
ar.d  is  reappraised  by  us:  or 

(iii)  Harvested. 

d.  A  replanting  payment  is  available  under 
this  endorsement.  The  replanting  payment 
p>T  acre  will  not  exceed  400  pounds 
multiplied  by  the  price  election,  multiplied  by 
your  share. 

8.  Cancellation  and  termination  dates. 

The  cancellation  and  termination  dates  are: 


available  in  your  service  office  is  December 
31  preceding  the  cancellation  date  for 
counties  with  an  April  15  cancellation  date 
and  November  30  preceding  the  cancellation 
date  for  all  other  counties. 
10.  Meaning  of  terms. 

a.  "County"  means  the  land  defined  in  the  • 
general  crop  insurance  policy  and  any  land 
identified  by  an  ASCS  Farm  Serial  Number 
for  the  county  but  physically  located  in 
another  county. 

b.  "Harvest"  means  the  completion  of 
combining  or  threshing  of  rice  on  the  unit. 

c.  "Mill  center"  means  any  location  in 
which  two  or  more  mills  are  engaged  in 
milling  rough  rice. 

d.  "Replanting"  means  performing  the 
cultural  practices  necessary  to  replant 
insured  acreage  to  rice. 

e.  "Second  crop  rice"  means  regrowth  of  a 
stand  of  rice  originating  from  the  initially 
insured  rice  crop  following  harvest  and  which 
can  be  harvested  in  the  same  crop  year. 

Done  in  Washington,  DC,  on  November  18, 
1987. 

E.  Ray  Fosse. 

Manager,  Federal  Crop  Insurance 
Corporation. 

[KR  Doc.  87-27551  Filed  11-30-87:  8:45  am) 
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Stale  and  county 


CanceHation  and 
termination  dales 


Jadison.  Victona.  Gohad.  Bee.  Live  Oak, 
McM.jMen.  LaSatle.  Dmm\  Counties. 
Tenas.  and  all  Teias  counties  soutti 
mefeo). 

Missoun _— 


Fionda 

All  oirief  Texas  counties  and  aM 
states. 


Fefcniary  1S. 


AprHIS. 
Marcti  15. 
Mvch  31. 


9.  Contract  changes. 

The  date  by  which  contract  changes  will  be 


Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  770 

Commodity  Certificates,  In  Kind 
Payments,  and  Other  Forms  of 
Payment 

agency:  Commodity  Credit  Corporation 
and  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 
ACnON:  Interim  rule. 

summary:  This  interim  rule  amends  the 
regulations  found  at  7  C¥K  Part  770  with 
respect  to  the  manner  in  which  the 
Commodity  Credit  Corporation  (CCC) 
issues  and  exchanges  commodity 
certificates.  These  amendments  are 
necessary  due  to  changes  which  have 
been  made  in  the  design  of  the 
commodity  certificate  and  to  provide 
that,  as  determined  and  announced  by 
CCC,  "commodity  specific"  certificates 
may  be  exchanged  for  commodities 
other  than  those  stated  on  the 
certificate. 

DATES:  Effective  Date:  December  1. 
1987.  Comments  must  be  received  on  or 
before  December  31, 1981  in  order  to  be 
assured  of  consideration. 
ADDRESS:  Send  comments  to:  Director. 
Fiscal  Division,  Agricultural 
Stabilization  and  Conservation  Service. 
USDA.  P.O.  Box  2415.  Washington.  DC 
20013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  V.  Bracht,  Director,  Fiscal 


Division,  ASCS,  P.O.  Box  2415, 
Washington,  DC  20013,  (202)  447-6163. 

SUPPLEMENTARY  INFORMATION:  This 

interim  rule  has  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  "not  major".  It  has  been 
determined  that  this  rule  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  marl(ets. 

The  titles  and  number  of  the  Federal 
Assistance  Programs  to  which  this 
interim  rule  applies  are:  Commodity 
Loans  and  Purchases — 10.051;  Cotton 
Production  Stabilization— 10.052;  Rice 
Production  Stabilization— 10.065;  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since 
neither  the  Agricultural  Stabilization 
and  Conservation  Service  ("ASCS")  nor 
Commodity  Credit  Corporation  ("CCC") 
is  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provision  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  Published  at  48  FR 
29115  (June  24. 1983). 

Baclcground 

In  accordance  with  the  Agricultural 
Act  of  1949.  as  amended,  and  the 
Commodity  Credit  Corporation  Charter 
Act.  as  amended.  CCC  may  issue 
commodity  certificates  which  may  be 
exchanged  for  commodities  in  CCC 
inventory.  These  certificates  were  first 
issued  pursuant  to  an  interim  rule 
published  on  March  11, 1986  (51  FR 
8428).  Approximately  8.8  million 
certificates  have  been  issued  since  that 
time. 


Originally,  commodity  certificates 
could  only  be  transferred  by  the  original 
holder  of  the  certificate  by  a  date 
specified  on  the  commodity  certificate. 
This  date  was  referred  to  as  the  "First 
Transfer  Deadline".  After  the  issuance 
of  these  certificates,  it  was  determined 
that  it  was  not  necessary  to  restrict  tlie 
first  holder's  ability  to  transfer  the 
certificate.  Accordingly,  an  interim  rule 
was  published  on  December  3. 1986,  (51 
FR  43580)  which  amended  7  CFR  770.4(f) 
with  respect  to  certain  entries  made  on 
commodity  certificates  to  provide  that 
the  "First  Transfer  Deadline"  would  not 
be  applicable.  Due  to  a  new  design  of 
the  commodity  certificate,  the  references 
in  7  CFR  77oi{f)  which  relates  to  these 
entries  are  no  longer  applicable. 
Therefore.  7  CFR  770.4(0  is  amended  to 
reflect  these  changes.  A  corresponding 
technical  amendment  is  also  made  in  7 
CFR  770.4(0}. 

7  CFR  770.4(g)(1)  currently  provides 
that  if  a  commodity  certificate  is  not  a 
"generic"  certificate.  Le.,  one  that  may 
be  exchanged  for  any  type  <A  commodity 
which  is  made  available  from  CCC 
inventory,  such  a  certificate  must  be 
exchanged  only  for  the  commodity 
specified  on  the  certificate.  In  order  to 
provide  greater  flexibility  in  the 
exchange  of  these  "commodity  specific" 
certificates  in  the  event  such 
commodities  are  not  in  CCC  inventory.  7 
CFR  770.4(g)(1)  is  amended  to  provide 
that  other  commodities,  as  determined 
and  announced  by  CCC.  may  be 
obtained  from  CCC  inventory  in 
exchange  for  such  certificates. 

CCC  will  soon  be  issuing  commodity 
certificates  which  reflect  the  change  in 
design  format.  Accordingly,  it  hasl>een 
determined  that  this  rule  will  become 
effective  upon  pabKcation. 

List  of  Si^Kts  ia  7  CFR  Part  77t 

Cotton,  Feed  grains.  Price  support 
programs.  Wheat  and  Rice. 

Accordingly.  7  CFR  Part  770  is 
amended  as  follows: 

PART  770— [AMENDED] 

1.  The  authority  citation  for  Part  770 
continues  to  read  as  follows: 

Autiiority:  Sees.  4  and  5  of  the  Commodity 
Credit  Corporation  Act,  as  amended;  62  Stat. 
1070,  as  amended,  1072  (15  U.S.C.  7l4b  and 
714c);  sees.  lOlA,  103A,  106A,  107C,  WTD. 
107E.  and  405  of  the  Agricultural  Act  of  IMO, 
as  amended:  99  Stat  1419,  as  amended.  1407 
as  amended,  1395  as  amended.  1446. 1383.  as 
amended;  63  Stat.  1504,  as  amended  (7  U.S.C. 
1441-1, 1444-1, 1444b,  1444b-2, 1444b-3, 
1444b-4, 144Sd.  and  1425). 

2.  Section  770.4(c)  is  amended  by 
removing  the  first  sentence  and  inserting 
the  following  sentence  to  read  "Any 


person  may  transfer  a  commodity 
certificate  to  any  other  person". 

3.  Section  770.4(f)  is  revised  to  read  as 
foUovt^: 

§770.4    Commodity  certificates. 
»        *        •        *        « 

(f)  Cash  redemption  start  date.  (1)  The 
person  to  whom  a  generic  certificate  is 
issued  which  has  a  date  entered  in  block 
D  may  submit  such  certificate,  endorsed 
to  CCC  at  the  issuing  county  ASCS 
office  for  payment  by  check  in  the 
amount  of  the  certificate  on  or  after  the 
date  entered  in  block  D  through  the 
expiration  date  of  the  certificate.  Such 
person  may  not  exchange  the  certificate 
for  commodities  owned  by  CCC,  except 
as  otherwise  agreed  upon  between  such 
person  and  CCC 

(2)  The  person  to  whom  a  generic 
certificate  is  issued  which  has  an  entry 
of  "S/H"  in  block  D  may  exchange  such 
certificate  for  commodities  owned  by 
CCC 

(3)  The  person  to  whom  a  commodity 
specific  certificate  is  issued  which  has  a 
date  entered  m  block  D  may  submit 
such  certificate,  endorsed  to  CCC  to  the 
Kansas  City  Commodity  Office  for  the 
specific  commodity  entered  in  biock  C 
beginning  on  the  date  entered  in  block  D 
through  the  expiration  date  of  the 
certificate.  Such  certificate  may  not  be 
exdianged  for  cash,  except  as  otherwise 
agreed  on  by  CCC 

(4)  AU  othier  certificates  may  be 
transferred  and  exchanged  as 
determined  and  announced  by  CCC 

4.  Section  770.4(g)(1)  is  amended  by 
removing  the  second  sentence  and 
inserting  in  Hen  thereof  "If  a  certificate 
is  not  a  'generic  certificate',  such 
certificate  may  be  exchanged  for  the 
commodity  specified  on  the  certificate, 
except  as  may  be  determined  and 
announced  by  CCC". 

Signed  at  Washington.  DC.  on  October  2a 
1987. 

Milton  Hertz. 

Executive  Vice  President.  Commodity  Credit 
Corporation,  and  Administrator.  Agricultural 
Stabilization  and  Conservation  Service. 
(FR  Doc.  87-27396  FUed  11-30-87;  8:45  amj 
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Agricultural  Marketing  Service 

7  CFR  Part  Ml 

Almonds  Grotwn  In  Cattfomia; 
Adminislratlw*  Rules  and  Regulattons 
Governing  OuaRty  Control 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 


SUMMARY:  This  final  rule  will  change  the 
administrative  rules  and  regulations 
established  under  the  Federal  marketing 
order  for  California  almonds  to  change 
the  tolerance  for  inedible  almonds  from 
3  percent  to  0  percent.  The  change  is 
designed  to  improve  the  quality  of 
California  almond  shipments. 

EFFECTIVE  DATE:  December  1. 1987. 

FOR  FURTNER  RIFORMATION  CONTACT: 
Allen  Belden.  Marketing  Order 
Administration  Branch.  F*V.  AMS. 
USDA,  Room  2523,  South  Building.  P.O. 
Box  96456,  Washington.  IX:  20090-6456; 
telephone:  (202)  447-5120. 

SUPPLEMENTARY  INPORMATKm:  This  rule 
is  issued  under  marketing  Order  No.  981. 
(7  CFR  Part  961)  as  amended,  regulating 
the  handling  of  almonds  grown  in 
California.  This  order  is  effective  under 
the  Agricultural  Mariceting  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 
The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  44  U.S.C  Chapter  35 
and  assigned  OMB  control  No.  0581- 
0071. 

There  are  approximately  105  handlers 
of  almonds  under  the  marketing  order 
for  California  almonds  who  will  be 
subject  to  regulation  during  the  course 
of  the  current  season.  There  are 
approximately  7,500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFTl 
121.2]  as  those  having  average  annual 
gross  revenues  for  the  last  three  years  of 
less  than  $100,000  and  small  agricultural 
service  firms  have  been  defined  as  those 
whose  gross  annual  receipts  are  less 


45608 


Federal  Register  /  Vol.  52.  No.  230  /  Tuesday.  December  1,  1987  /  Rules  and  Regulations 


than  $3,500,000.  The  majority  of  handlers 
and  producers  of  California  almonds 
may  be  classiHed  as  small  entities. 
This  final  rule  will  lower  from  3 
percent  to  0  percent  the  tolerance  for 
inedible  almonds  in  each  variety  of 
almonds  processed  by  handlers.  The 
change  is  implemented  in  view  of  a 
projected  high  quality  1987  almond  crop. 
It  is  the  general  policy  of  the  Almond 
Board  of  California  (ABC)  to  recommend 
adjustments  in  the  inedible  tolerance 
based  on  crop  quality. 

When  crop  quality  is  poor,  for 
example,  the  percentage  of  inedibles  in 
lots  of  almonds  received  by  handlers 
from  growers  is  high,  and  handlers  have 
more  difficulty  removing  inedibles  to 
meet  low  tolerances  for  inedibles  within 
the  constraints  of  industry  processing 
capabilities.  Inedibles  are  removed  by  a 
combination  of  machine  and  manual 
labor.  Thus,  handlers  need  the  flexibility 
provided  by  a  higher  tolerance 
percentage  for  inedibles  when  the 
quality  of  almond  lots  is  poor.  On  the 
other  hand,  when  crop  quality  is  good 
and  there  are  few  inedibles  in  lots  of 
almonds  received  by  handlers,  handlers 
have  the  capability  of  removing  a  larger 
percentage  of  the  inedibles.  In  this  case, 
a  lower  tolerance  is  warranted. 
Therefore,  it  is  the  Agency's  view  that 
the  lower  tolerance  for  inedible  almonds 
can  be  implemented  without  handlers 
incurring  significant  additional  costs. 

This  action  amends  §  981.442(a)(4)  of 
Subpart — Administrative  Rules  and 
Regulations  issued  under  marketing 
agreement  and  Order  No.  981  (7  CFR 
F'art  981).  both  as  amended,  regulating 
the  handling  of  almonds  grown  in     I 
California.  The  action  is  based  on  a  ' 
recommendation  of  the  ABC,  which  is 
responsible  for  local  administration  of 
the  order,  and  upon  other  information. 
Notice  of  this  action  was  published  in 
the  Federal  Register  (52  PR  34677)  on 
September  14, 1987.  Comments  were( 
invited  from  interested  persons  until 
September  29, 1987.  One  comment  was 
received. 

Section  981.408  of  the  regulations 
defmes  the  term  "inedible  kernel"  as  "a 
kernel,  piece,  or  particle  of  almond 
kernel  with  any  defect  scored  as  serious 
damage,  or  damage  due  to  mold,  gum, 
shrivel,  or  brown  spot,  as  defined  in  the 
United  States  Standards  for  Shelled 
Almonds,  or  which  has  embedded  dirt 
or  other  foreign  material  not  easily 
removed  by  washing."  Section  981.42(a) 
provides  that  handlers  shall  have  the 
inspection  agency  (Federal-State 
Inspection  Service)  determine  the 
percent  of  inedible  kernels  in  each 
variety  received  by  handlers  and  report 
this  determination  to  ABC. 


Section  981.442(a)(4)  of  the 
administrative  rules  and  regulations 
currently  provides  that  the  weight  of 
inedible  kernels  in  each  variety  in 
excess  of  3  percent  of  the  kernel  weight 
received  by  a  handler  shall  constitute 
that  handler's  disposition  obligation. 
This  weight  must  be  accumulated  during 
processing  and  delivered  to  the  ABC  or 
ABC  accepted  crushers,  feed 
manufacturers,  or  feeders. 

This  action  amends  §  981.442(a)(4)  by 
changing  the  tolerance  for  calculating  a 
handler's  disposition  obligation  from  3 
percent  to  0  percent.  This  action  will 
allow  for  stricter  quality  control  while 
still  maintaining  ample  supplies  of 
almonds  to  meet  trade  demand.  The 
change  is  intended  to  provide  a  higher 
quality  product  to  almond  users  and 
consumers.  The  industry  has  the 
capability  of  implementing  such  stricter 
control  due  to  the  projected  high  quality 
of  the  1987  almond  crop. 

The  commenter,  Duane  jardine  of 
Jardine  Organic  Ranch,  a  handler 
located  in  Paso  Robles,  California, 
believes  that  the  quality  control 
provisions  of  the  order  do  not  insure  the 
quality  of  the  product  put  on  the  market. 
The  commenter  points  out  that  while 
these  provisions  require  a  handler  to    - 
ship  to  inedible  outlets  a  quantity  of 
ulmonds  equal  to  the  quantity  of 
inedible  almonds  the  handler  receives  in 
excess  of  the  tolerance,  there  is  no 
requirement  that  the  handler  ship 
inedible  almonds  in  fulfillment  of  this 
obligation.  While  this  is  correct, 
handlers  are  disinclined  to  ship  edible 
quality  almonds  to  inedible  outlets  due. 
to  the  much  higher  price  handlers 
receive  for  these  almonds  in  normal 
markets. 

The  commenter  believes  that  the  only 
way  to  guarantee  quality  is  through 
outgoing  inspection.  While  the  almond 
order  contains  authority  for  such 
inspection,  the  ABC  has  not 
recommended  using  this  authority.  One 
consideration  in  making  such  a 
recommendation  would  be  the 
additional  costs  to  handlers  of  such 
inspections.  The  commenter  also  objocts 
ti)  that  portion  of  the  current 
§  981.442(a](5]  which  states  that 
deliveries  to  inedible  outlets  containing 
loss  than  10  percent  almond  meat 
content  shall  not  be  credited  against 
handlers'  inedible  disposition 
objections.  Handlers  only  receive  credit 
a.^ainst  their  disposition  obligations  for 
the  meat  content  of  lots  delivered  to 
inedible  outlets,  and  this  meat  content  is 
di?termined  by  the  inspection  agency 
(Federal-State  Inspection  Service).  The 
10  percent  requirement  is  intended  to 
prevent  handlers  from  requesting 


inspection  on  lots  which  have  an 
insignificant  meat  content. 

Therefore,  for  the  reasons  specified, 
no  changes  are  made  in  this  final  rule 
based  on  the  comment  received. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the  ABC's 
recommendation  and  other  available 
information,  it  is  found  that  the  changes 
hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  hereby 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  This 
action  is  intended  to  apply  to  1987  crop 
almonds  which  handlers  are  now 
receiving  and  processing,  and  (2) 
handlers  are  aware  of  this  action,  uhich 
was  recommended  by  the  ADC  at  a 
public  meeting,  and  need  no  additional 
time  to  comply  with  the  requirements. 

List  of  Subjects  in  7  CFR  Part  981 

Agricultural  Marketing  Service, 
Marketing  agreements  and  orders. 
Almonds,  California. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  981  is  amended  as 
follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
,n:Tiended;  7  U.S.C.  601-674. 

Subpart— Administrative  Rules  and 
Regulations 

2.  Section  981.442  is  amended  by 
revising  the  first  sentence  of  paragraph 
[d][4]  to  read  as  follows: 

§  98 1 .442    Quality  control. 

(a)  •  *  * 

(4)  Disposition  obligation.  The  weig'it 
of  inedible  kernels  in  excess  of  0  percent 
of  kernel  weight  reported  to  the  Board  of 
any  variety  received  by  a  handler  shall 
constitute  that  handler's  disposition 

obligation.  *  *  * 

«        *        *        *        * 

D.ited:  Novomber  27, 1937. 
Robert  C.  Keeney, 

D'^puty  D.'rectjr.  Fruit  and  Vegetable 

Division. 

|FR  Doc.  07-27701  Filed  1 1-30-87;  8:45  am| 
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Almonds  Grown  in  California; 
Expenses  and  Assessment  Rate  and 
Administrative  Rules  and  Regulations 
Concerning  Crediting  for  Marketing 
Promotion  Expenditures 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 


SUMMARY:  This  rule  establishes  a 
creditable  assessment  rate  of  $0,025  per 
pound  of  almonds  (kemelweight  basis) 
received  by  handlers  during  the  1987-88 
season  under  the  Federal  marketing 
order  for  California  almonds  and 
changes  administrative  rules  and 
regulations  established  under  the 
almond  order  to  allow  handlers  of 
California  almonds  to  receive,  within 
certain  limits,  a  150  percent  credit 
against  their  advertising  assessments  for 
payments  to  the  Almond  Board  of 
California  (Board)  for  generic  promotion 
including  paid  advertising.  This  action 
will  give  handlers  additional  flexibility 
in  meeting  their  assessment  obligations. 
EFFECTIVE  DATE:  December  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Allen  Belden,  Marketing  Order 
Administration  Branch.  F&V,  AMS, 
USDA,  Room  2525.  South  Building,  P.O. 
Box  96456.  Washington,  DC  20090-6456: 
telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
981.  as  amended,  regulating  the  handling 
of  almonds  grown  in  California.  The 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  105  handlers 
of  almonds  who  are  subject  to 


regulation  under  the  marketing  order  for 
California  almonds  during  the  current 
season.  There  are  approximately  7,500 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.2)  as 
those  having  average  gross  annual 
revenues  for  the  last  three  years  of  less 
than  $100,000,  and  small  agricultural 
service  firms  have  been  defined  as  those 
whose  gross  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  handlers 
and  producers  of  California  almonds 
may  be  classified  as  small  entities. 
This  final  rule  allows  handlers  of 
California  almonds  to  receive  credit  for 
certain  types  of  direct  marketing 
promotion  expenditures,  including  paid 
advertising,  against  their  1987-88 
assessments  up  to  $0,025  per 
kemelweight  pound.  This  same 
creditable  assessment  rate  has  been  in 
effect  each  crop  year  since  1979-80. 
The  rule  also  allows  a  handler  to 
receive  credit  for  150  percent  of 
payments  made  to  the  Board  for  generic 
promotion  including  paid  advertising 
against  the  handler's  creditable 
assessment  obligation  incurred  on  the 
first  4.000,000  redetermined 
kemelweight  pounds  received  by  such 
handler  during  a  crop  year  on  an 
ongoing  basis,  within  an  overall  limit 
equal  to  the  handler's  annual  creditable 
assessment  obligation.  Previously, 
handlers  have  received  credit  for  100 
percent  of  authorized  expenditures  for 
their  own  paid  advertising,  150  percent 
of  the  purchase  price  of  sample 
packages  purchased  from  the  Board  for 
distribution  to  charitable  or  educational 
outlets,  and  100  percent  of  authorized 
expenditures  for  other  marketing 
promotion  activities.  Therefore,  it  is  the 
Agency's  view  that  the  action  will 
reduce  the  costs  to  handlers  of  meeting 
their  creditable  assessment  obligations 
by  making  more  credit  available  to  more 
handlers. 

Information  collection  requirements  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  44  U.S.C.  Chapter  35 
and  have  been  assigned  OMB  No.  0581- 
0071. 

This  action  establishes  a  new 
§  981.336  and  revises  §  981.441  under 
marketing  agreement  and  Order  No.  981 
(7  CFR  Part  981),  both  as  amended, 
regulating  the  handling  of  almonds 
grown  in  California.  The  action  is  based 
on  two  unanimous  recommendations  of 
the  Board  and  upon  other  available 
information. 

Section  981.81  of  the  order  provides 
that  each  handler  shall  pay  to  the  Board 
such  sum.  less  any  amounts  credited 
pursuant  to  §  981.41,  based  on  such  rate 


per  pound  of  almonds  (kemelweight 
basis)  received  by  such  handler  for  such 
handler's  own  account  as  the  Secretary 
of  Agriculture  establishes  based  on  a  " 
finding  that  it  is  necessary  to  provide 
funds  to  meet  the  authorized  Board 
expenses  and  operating  reserve 
requirements. 

Paragraph  (c)  of  §  981.41  of  the  order 
provides  that  the  Board,  with  the 
approval  of  the  Secretary,  may  allow 
handlers  to  receive  credit  for  their  direct 
marketing  promotion  expenditures, 
including  paid  advertising,  against  their 
annual  assessments.  That  paragraph 
also  provides  that  a  handler  shall  not 
receive  credit  for  allowable 
expenditures  that  would  exceed  that 
portion  of  such  handler's  assessment 
obligation  which  is  designated  for 
marketing  promotion,  including  paid 
advertising.  A  new  §  981.336  establishes 
that  portion  of  the  1987-88  crop  year 
assessment  rate  for  which  handlers  may 
receive  credit  at  $0,025  per  pound  of 
almonds  (kemelweight  basis).  This  same 
creditable  assessment  rate  has  been 
established  for  each  crop  year  since 
1979-80. 

Paragraph  (e)  of  §  981.41  provides 
that,  before  crediting  is  undertaken  and 
once  a  recommendation  is  received  from 
the  Board,  the  Secretary  shall  prescribe 
appropriate  rules  and  regulations  as  are 
necessary  to  effectively  administer 
provisions  for  creditable  advertising 
expenditures.  Section  981.441  currently 
prescribes  rules  and  regulations  to 
regulate  the  crediting  of  payments  to 
advertising  media,  for  distribution  of 
sample  packages  of  almonds  to 
charitable  and  educational  outlets,  for 
promotional  materials  purchased  from 
the  Board,  and  for  certain  costs  related 
to  mail  order  promotions.  This  action 
revises  that  section  to  add  authority  for 
the  crediting  of  payments  by  handlers  to 
the  Board  for  generic  promotion 
including  paid  advertising  by  the  Board. 
This  rule  allows  a  handler  to  receive 
credit  for  150  percent  of  payments  made 
to  the  Board  against  the  creditable 
assessment  obligation  incurred  on  the 
first  4.000,000  redetermined 
kemelweight  pounds  received  by  such  a 
handler  during  a  crop  year.  However, 
this  4,000.000  kemelweight-pound  limit 
is  reduced  by  any  poundage  on  which  a 
handler  incurs  a  creditable  assessment 
obligation  and  receives  150  percent 
credit  pursuant  to  paragraph  (d){l)(i)(A) 
of  §  981.441.  Paragraph  (d)(l)(i)(A) 
provides  that  a  handler  may  receive 
credit  for  150  percent  of  the  purchase 
price  of  sample  packages  purchased 
from  the  Board  for  distribution  to 
charitable  or  educational  outlets  against 
the  creditable  assessment  obligation 
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incurred  on  the  first  4.0004)00 
redetermined  kemelweight  pounds 
received  by  such  handler  during  a  crop 
year.  This  aclion  provides  an  alternate 
method  for  handlers  to  receive  150 
percent  credit,  while  retaining  the  total 
4,000,000  kemelweight  pound  limit  for 
both  methods  combined. 

Handlers  wishing  to  use  the  new 
provision  are  required  to  file  a  claim 
with  the  Board  on  ABC  Form  31  and 
make  payment  to  the  Board  by  January 
31  of  the  crop  year  for  which  credit  is 
desired.  ABC  Form  31  is  the  standard 
form  which  handlers  are  required  to  file 
with  the  Board  to  claim  credit  for  their 
marketing  promotion  and  paid 
advertising  activities. 

Handlers  choosing  to  use  this  method 
of  crediting  for  all  or  a  portion  of  their 
assessment  obligations  will  not  be 
eligible  to  use  the  extension  of  time 
provided  for  in  paragraph  (b)  of 
S  981.441.  Paragraph  (bj  provides  that 
paid  advertisements  must  be  published, 
broadcast,  or  displayed  and  other 
marketing  promotion  activities  must  be 
conducted  during  the  crop  year  for 
which  credit  is  requested  except  that  a 
handler  may  receive  credit,  up  to  a  i 
maximum  of  40  percent  of  such  a     | 
handler's  total  creditable  advertising 
and  promotion  obHgation,  for 
expenditures  made  for  advertisements 
published,  broadcast,  or  displayed  and 
other  marketing  promotion  activities 
conducted  no  later  than  December  31  of 
the  subsequent  crop  year.  The  crop  year 
under  the  order  is  ^e  12  months  from 
July  1  to  the  following  June  30,  inclusive. 

This  rule  gives  handlers  additional 
flexibility  in  meeting  their  assessment 
obligations.  The  action  should  be 
particularly  beneficial  to  small  handlers 
who  do  not  have  the  resources  to  mount 
an  effective  paid  advertising  or 
marketing  promotion  campaign  on  their 
own.  The  action  might  also  benefit 
handlers  wha  because  they  have  no 
brand  name  or  because  they  do  not 
market  their  almonds  directly  to 
consumers,  find  the  current  rules 
concerning  crediting  for  marketing 
promotion  and  paid  advertising  less 
advantageous  to  their  marketing 
strategies  than  handlers  who  do  have  a 
brand  name  or  market  their  almonds 
directly  to  consumers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Notice  of  this  action  was  published  in 
the  Federal  R^ter  on  July  28. 1987  (52 
FR  28158).  Written  comments  were 
invited  from  interested  persons  until 
August  27. 1987.  Two  comments  were 
received.  One  commenter  supported  the 


proposal  in  its  entirety.  The  second 
commenter.  Brian  C.  Leighton,  opposed 
the  proposal. 

In  his  comment  Mr.  Letghiton  does  not 
raise  specific  ebfections  to  the  $0iX25 
per-pound  credit^le  adveitising  rate  or 
the  150  percent  credit  agaiosit 
advertising  assessments  which  were 
proposed  on  July  28.  Rather,  he 
challenged  the  basis  of  the  Board's 
recommendations,  the  composition  of 
the  Board,  the  fairness  of  the  creditable 
advertising  provision  of  the  rules  and 
regulations  issued  under  the  marketing 
order,  the  manner  in  which  the 
assessments  received  by  the  Board  are 
handled,  the  legality  of  the  advertising 
and  promotion  provisions  of  the  almond 
marketing  order  itself,  and  the 
Department's  certification  of  the  rule's 
impact  on  small  businesses.  Mr. 
Leighton  requested  that  the  proposal  be 
held  in  abeyance  imtil  the  Department 
evaluates  the  Board's  advertising 
projects  and  submits  the  matter  to  all 
handlers  for  a  vote. 

The  Department  disagrees  with  the  . 
views  set  forth  in  Mr.  Leighton's 
comment.  It  is  the  Department's  view 
that  the  marketing  order  and  the 
implementing  regulations  issued 
thereunder  were  lawfully  promulgated 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  Furthermore,  all 
of  the  regulations  issued  under  the 
marketing  order  were  discussed  at  (^}en 
meetings  and  voted  upon  by  the  Board, 
which  represents  all  of  the  industry,  and 
then  recommended  to  the  Secretary.  The 
recommendations  and  other  pertinent 
information  were  evaluated  by  the 
Department  prior  to  implementation 
under  lawful  rulemaking  procedures. 
Board  membership  is  apportioned 
between  cooperative  and  independent 
segments  of  the  industry  based  on  each 
group's  percentage  of  total  almond 
production.  Thus,  the  Board  is 
representative  of  the  industry  as  a 
whole  and  has  been  established  in 
accordance  with  the  order  and  the  rules 
and  regulations. 

The  commenter  objects  to  the  fact  that 
the  S0.025 1967-88  creditable  assessment 
rate  was  recommended  by  the  1986-87 
Board  rather  than  by  the  1987-88  Board. 
The  commenter  states  that  the  1986-87 
Board  had  six  members  affiliated  with 
the  largest  cooperative  handler  whereas 
the  1987-88  Board  has  only  four 
members  affiliated  widi  that  entity. 
While  this  is  true,  the  1987-88  Board  had 
the  opportunity  to  change  or  rescind  the 
S0.025  recommendation  at  two  meetings 
which  were  held  before  the  proposed 
rule  on  this  matter  was  issued. 

Further,  the  Department  disagrees 
with  the  commenter's  contention  that  "a 
vast  majority  of  all  handlers"  do  not 


favor  the  creditable  advertfeing 
assessment  As  stated  above,  the  Board, 
which  is  representalive  of  the  industry, 
unanimously  supports  the  provision  and 
the  rule  at  issue. 

Furthermore,  at  any  time,  the  Board 
may  recommend  to  the  Secretary  a 
change  in  the  assessment  rate  or 
suspension  of  the  creditable  advertising 
provisions  of  the  regulations.  If  a 
majority  of  indtistry  members  opposed 
the  provisions,  it  is  likely  that  this  view 
would  be  predominant  among  Board 
members.  Those  who  may  object  to  the 
provisions  of  this  rule  had  the 
opportunity  to  make  their  views  known 
at  any  time  to  their  duly  elected 
representatives  and  at  the  Board's 
meetings,  as  well  as  to  comment  on  the 
proposal  as  published  in  the  Federal 
Register. 

The  Department  also  disagrees  with 
the  commenter's  opinion  that  creditable 
advertising  provisions  of  the  almond 
marketing  order  violate  each  handler's 
right  to  free  speech  under  the  U.S. 
Constitution.  Neither  the  order  nor  the 
rules  and  regulation  issued  thereunder 
require  any  handler  to  engage  in  paid, 
brand  advertising  in  order  to  receive 
credit  towards  their  assessments. 
Handlers  may  also  receive  credit  for 
generic  advertising,  the  distribution  of 
sample  packages  of  almonds  to 
charitable  or  educational  outlets,  for  the 
purchase  of  promotion  materials  from 
the  Board,  and  for  certain  costs  related 
to  handler  mail  order  promotions.  In 
addition,  this  rule  adds  another  method 
by  which  handlers  may  receive  credit 
other  than  through  brand  advertising. 
The  Department  also  believes  that 
there  is  no  basis  to  the  charge  that 
creditable  advertising  assessments  are 
not  properly  handled  by  the  Board. 
Annually,  the  Department  reviews  the 
Board's  income  and  expenditures  and  its 
promotional  activities  and  requires  a 
financial  audit  of  the  Board  which  is 
reviewed  by  the  Department 

In  addition,  the  commenter's 
objections  to  the  Department's  finding 
on  the  impact  of  this  rule  on  small 
businesses  are  inaccurate.  This  rule  is 
intended  to  provide  additional  flexibility 
to  all  handlers,  large  and  small.  This 
rule  imposes  no  new  obHgations  on 
handlers. 

For  the  reasons  stated  above,  the 
Department  denies  Mr.  Lei^ton's 
request  to  delay  implementation  of  this 
rule. 

After  consideration  of  all  relevant 
matter  presented,  including  the  Board's 
recommendation,  the  comments 
received,  and  other  available 
information,  it  is  found  that  the  changes 
as  previously  proposed  and  hereinafter 
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set  forth  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  in  that  (1)  The  regulation 
provides  handlers  with  additional 
flexibility  in  crediting  advertising  and 
promotion  expenditures,  and  handlers 
should  have  the  opportunity  to  utilize 
this  icreased  flexibility  as  soon  as 
possible;  (2)  handlers  are  aware  of  this 
action  and  need  no  additional  time  to 
comply;  and  (3)  no  useful  purpose  would 
be  served  by  delaying  the  effective  date 
of  this  action. 

List  of  Subjects  in  7  CFR  Part  981 

Agricultural  Marketing  Service. 
Marketing  agreements  and  orders. 
Almonds,  California. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  981  is  amended  as 
follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  3t.  as 
amended;  7  U.S.C.  601-674. 

Subpart— Administrative  Rules  and 
Regulations 

2.  Add  a  new  §  981.336  to  read  as 
follows  (This  section  will  not  appear  in 
the  code  of  Federal  Regulations): 

§  98 1 .336    Expenses  and  assessment  rate. 

An  assessment  rate  for  the  crop  year 
ending  June  30, 1988.  payable  by  each 
handler  shall  be  established  in 
accordance  with  §  981.81,  less  any 
amount  credited  pursuant  to  §  981.41. 
but  not  to  exceed  $0,025  per  pound  of 
almonds  (kemelweight  basis). 

3.  Amend  §  981.441  by  adding  a  new 
paragraph  (e)  as  follows: 

§  981.441    Crediting  for  marketing 
promotion  including  paid  advertising. 
•        •        »        «        « 

(e)  Credit  shall  be  granted  for 
payments  made  to  the  Board  for  use  by 
the  Board  for  generic  marketing 
promotion  including  paid  advertising 
subject  to  the  following  conditions: 

(1)  A  handler  may  receive  credit  for 
150  percent  of  a  payment  made  to  the 
Board  against  the  creditable  assessment 
obligation  incurred  on  the  first  4,000.000 
redetermined  kemelweight  pounds 
received  by  a  handler  during  a  crop 
year:  Provided:  That  this  poundage  limit 
shall  be  reduced  by  any  poundage  on 
which  a  handler  incurs  an  obligation 


and  receives  150  percent  credit  pursuant 
to  paragraph  (d)(l)(i)(A)  of  this  section. 

(2)  No  credit  shall  be  granted  in 
excess  of  the  creditable  assessment 
obligation  incurred  on  4.000,000 
redetermined  kemelweight  pounds 
received  by  a  handler  during  a  crop 
year. 

(3)  When  a  handler  elects  to  use  this 
method  of  crediting  for  all  or  a  portion 
of  such  handler's  assessment  obligation, 
the  extension  provided  for  pursuant  to 
paragraph  (b)  of  this  section  shall  not 
apply. 

(4)  Handlers  must  file  claims  with  the 
Board  on  ABC  Form  31  in  order  to 
receive  credit  for  payments  made  to  the 
Board.  No  credit  at  150  percent  shall  be 
granted  unless  a  claim  is  filed  and 
payment  made  on  or  before  January  31 
of  the  then  current  crop  year. 

Dated:  November  27. 1987. 

Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

(FR  Doc.  87-27702  Filed  11-30-87:  8:45  am) 

BILLING  CODE  34t»4»-M 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

(Docket  No.  87-154] 

Restrictions  on  Importation  of  Horses 
From  Spain;  Correction 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Correction  of  interim  rule. 

SUMMARY:  We  are  correcting  a 
typographical  error  in  the  preamble  of 
an  interim  mle  published  on  October  23. 
1987  (52  FR  39616.  Docket  Number  87- 
128)  that  included  Spain  among  the 
countries  in  which  Veterinary  Services 
considers  African  horse  sickness  to 
exist. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Harvey  A.  Kryder  at  (301)  436-8695. 

Correction 

The  following  correction  is  made  to 
FR  Doc.  87-24559.  published  on  October 
23. 1987.  on  pages  39616-39617: 

On  page  39616.  third  column,  third 
paragraph  under  Background,  line  7, 
change  "indecision"  to  "imprecision". 

Done  in  Washington.  DC.  this  24th  day  of 
November,  1987. 

Donald  Houston, 

Administrator.  Aniwal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  87-27592  Filed  11-30-87;  8:45  am| 

BILUNG  CODE  3410-34-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

(Regulation  Z;  Docket  No.  R-06131 

Truth  in  Lending;  Competitive  Equality 
Bank  Act;  Limitations  on  Interest 
Rates;  Correction 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Board  is  correcting 
technical  errors  (particulariy  in  certain 
dates  in  the  preamble)  in  the  final  rule 
implementing  section  1204  of  the 
Competitive  Equality  Banking  Act  of 
1987  which  appeared  in  the  Federal 
Register  on  November  9, 1987  (52  FR 
43178). 

FOR  FURTHER  INFORMATION  CONTACT: 

Adrienne  D.  Hurt,  Senior  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551.  at  (202)  452-2412. 
SUPPLEMENTARY  INFORMATION:  On 
November  9, 1987.  the  Board  issued  a 
final  rule  amending  Regulation  Z  to 
implement  section  1204  of  the 
Competitive  EquaUty  Banking  Act  (52 
FR  43178).  In  four  places  in  the  preamble 
there  were  references  to  the  effective 
date  of  the  mle  being  "prior  to" 
December  9. 1987.  The  references  should 
have  read  "on  or  after"  December  9, 
1987.  This  notice  corrects  those  and 
other  technical  errors. 

CorrecUoos 

The  following  corrections  are  made  in 
FR  Doc.  87-26049.  Truth  in  Lending; 
Competitive  Equality  Banking  Act; 
Limitations  on  Interest  Rates. 

1.  On  page  43178,  first  column,  the 
second  to  the  last  line  in  the  first 
paragraph  of  the  summary,  "prior  to" 
should  read  "on  or  after." 

2.  On  page  43178,  second  column,  the 
sixth  line  from  the  bottom,  "prior  to" 
should  read  "on  or  after." 

3.  On  page  43179,  first  column,  fifth 
paragraph,  first  line,  "Renogotiable" 
"should  be  "Renegotiable." 

4.  On  page  43179.  first  column,  the 
12th  line  from  the  bottom  of  the  page, 
"prior  to"  should  read  "on  or  after." 

5.  On  page  43179,  first  column,  the 
eigth  line  from  the  bottom  of  the  page, 
"prior  to"  should  read  "on  or  after." 

6.  On  page  43179.  third  column  ninth 
paragraph  second  line,  "credit"  should 
be  "creditor." 

7.  On  page  43180,  third  column,  line 
27,  "oustanding"  should  be 
"outstanding." 
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By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  dated  November  24, 
1987. 

William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  87-27478  Filed  11-30-87;  8:45  am| 
BIUJN6  CODE  «>1»41-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

(Docket  No.  87-NM-104-AD;  Amdt  39- 
57791 


Airworthiness  Directives;  British' 
Aerospace  Model  125-800A  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  (FAA).  DOT. 

action:  Final  rule. _^.^ 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  125-600A  series  airplanes,  which 
requires  the  addition  of  drain  holes  in 
the  aileron  tab  and  the  inboard  aileron 
hinge  to  prevent  water  accumulation 
within  the  tab.  This  amendment  is 
prompted  by  a  report  that  the  aileron 
tabs  on  certain  airplanes  were  not  fitted 
with  drain  holes,  and  this  could  result  in 
entrapment  of  water  within  the  tab, 
possibly  causing  the  tab  to  exceed  its 
mass  balance  limits.  This  condition,  if 
not  corrected,  could  lead  to  flutter  if 
control  surface  mass  balance  limits  are 
exceeded. 

EFFECTIVE  DATE:  January  13. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  Librarian  for  Service 
Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  ]udy  Colder.  Standardization 
Branch,  ANM-113:  telephone  (206)  431- 
1967.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68g66.  Seattle  Washmgton 
98168. 

SUFPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
the  addition  of  drain  holes  in  the  aileron 
tab  and  the  inboard  aileron  hinge  to 


prevent  water  accumulation  within  the 
tab  on  certain  British  Aerospace  Model 
125-800A  series  airplanes,  was 
published  in  the  Federal  Register  on 
September  10, 1987  (52  FR  34226). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  NPRM. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  30  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  2  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$2,400. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26, 
1979):  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  of  the  minimal 
cost  of  compliance  per  airplane  ($80).  A 
final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

Ust  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  [Revised  Pub.  L.  97^149. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    I  Amended  I 

?.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  British 
Aerospace  Model  125-800A  series 
airplanes,  listed  in  British  Aerospace 
(BAe)  Service  Bulletin  57-84H3067). 
dated  November  29. 1985.  certificated  in 
any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  entrapment  of  water  M^Hhin  the 

aileron  tab  accomplish  the  following: 


A.  Within  ihe  nexl  100  landings  or  within 
one  year  after  the  effective  date  of  this  AD. 
whichever  occurs  sooner,  modifv  the  aileron 
tab  and  Ihe  inboard  aileron  hin^e  to  provide 
drainjige  in  accordance  with  BAe  Service 
Bulletin  57-&4-(3067),  dated  Novcmlwr  29, 
1985. 

B.  An  ahomale  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Munagw, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21 .199 to 
operate  airplanes  to  a  base  for  the 
iiccomplishmenl  of  the  modification  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  .Airport, 
Washington,  DC  20041.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

This  amendment  becomes  effective  January 
13. 1988. 

Issued  in  Seattle.  Washington,  on 
November  16. 1987. 
Wayne  ]■  Barlow. 

Director.  Nortlnvest  Mountain  Region. 
[FR  Doc.  87-27531  Filed  11-30-87;  8:45  am| 

■HXING  CODE  4910-t3-M 


14  CFR  Part  39 

(Docket  No.  87-flM-6&-AD;  Amdt  39-S792 1 

Airworthiness  Directives;  Gates 
Learjet  Models  23. 24, 24A,  24B,  24B- 
A,  24C,  24D,  24D-A,  24E,  24F,  24F-A, 
25,  25A,  25B,  25C,  25D,  25F,  28,  29.  35, 
35A,  36,  and  36A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Gates  Learjet 
series  airplanes,  which  currently 
requires  relocation  of  the  battery  vent 
inlet  to  eliminate  the  potential  for  a  fire 
and  explosion  within  the  battery,  caused 
by  fuel  leaking  and  entering  ihe  battery 
inlet  vent.  This  action  expands  the 
applicability  of  the  existing  AD  to 
include  additional  affected  airplanes. 

EFFECTIVE  OAT€:  January  19, 1988. 
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ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  Gates 
Learjet  Corporation,  P.O.  Box  7707. 
Wichita,  Kansas  67277.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  FAA.  Central  Region. 
Wichita  Aircraft  CerUfication  Office. 
1801  Airport  Road,  Room  100.  Mid- 
Continent  Airport.  Wichita.  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  R.  Jackson,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  Central  Region.  1801  Airport  Road. 
Room  100.  Mid-ConUnent  Aiiport. 
WichiU,  Kansas  67209:  telephone  {3161 
946-4419. 

SmVLEMEMTARY  MFOMMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  revise  AD  Be- 
OS-OS. Amendment  39-5248  (51  FR  11709; 
April  7, 1986),  to  include  additional 
models  of  Gates  Learjet  airplanes  that 
would  require  a  modification  to  relocate 
the  battery  vent  inlet,  was  published  in 
the  Federal  Register  on  June  22, 1987  (52 
FR  23466). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  in  response  to 
the  proposal 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule. 

The  number  of  additional  airplanes 
affected  by  this  proposed  AD  is 
unknown,  since  the  FAA  does  not  have 
the  means  to  determine  whidi  airplanes 
have  been  modified  in  the  field. 
However,  for  each  affected  airplane.  It 
will  require  approximately  13.5 
manhours  to  accomplish  fte  required 
actions,  and  the  average  labor  cost  wll 
be  $40  per  manhour.  Existing  hardware 
and  components  are  utilized  for  vent 
relocation;  therefore,  no  parts  cost  is 
anticipated.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $540  per  airplane. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  futher  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  of  the  minimal 
cost  of  compliance  per  airplane  ($540).  A 
final  evaluation  has  been  prepared  for 


this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39-[  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
Januaiy  12, 1983);  and  14  CFR  11.89. 

S  39.13    (AmmdMl] 

2.  By  revising  AD  86-05-05. 
Amendment  39-5248  (51  FR  11709;  April 
7, 1986).  by  revising  the  applicability 
statement  and  paragraph  A.  as  follows: 
Gates  Leatjet  Corporation:  Applies  to  the 

following  Gates  Learjet  models  and 
serial  numbers,  equipped  with  a  "flow 
through"  battery  vent  system  with  the 
inlet  located  on  the  bonom  (belly)  of  the 
airplane: 
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Compliance  required  as  indicated  unless 
previously  accomplished. 

To  eliminate  the  potential  for  a  fire  and 
explosion  within  the  battery,  caused  by 
leaking  fuel  entering  the  battery  vent 
accomplish  the  following  within  the  next  200 
flight  hours: 

A  Relocate  the  battery  inlet  vent  in 
accordance  with  instructions  contained  in 
Gates  Learjet  Coiporation  Service  Bulletin 
(SB)  23/24/2S-334a  dated  February  1ft  1987, 
for  Models  23.  24,  and  25  series  airplanes;  SB 
28/29-24-5A  dated  October  7, 1985.  for 
Models  28  and  29  series  airplanes;  or  SB  35/ 
36-24-10,  dated  July  18, 1987.  for  Models  35 
and  36  series  airplanes;  or  later  FAA- 
approved  revisions. 

B.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager. 
Wichita  Aircraft  Certification  Office,  FAA. 
Central  Region. 


All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Gates  Learjet  Corporation, 
P.O.  Box  7707.  Wichita,  Kansas  67277. 
These  documents  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  FAA,  Central  Region. 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport.  Wichita,  Kansas. 

This  amendment  becomes  effective  January 
19. 1988. 

Issued  in  Seattle.  Washington,  on 
November  20, 1987. 
Frederick  M.  Isaac, 

Acting  Director.  Northwest  Mountain  Region. 
[PR  Doc.  87-27532  pilrd  11-30-67;  MS  am] 
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14  CFR  Part  39 

(Docket  No.  B7-NM-57-AI>;  Amdt  39-5790) 

AirwortMness  Directives;  GuHstream 

AmerlcanModel  G-73  (MeNarvl)  Smies 
Airplane* 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Gulfstream  American 
Model  G-73  (Mallard)  series  airplanes, 
which  requires  visual  inspection  of  the 
elevator  up  stop  to  determine  if  there  is 
sufficient  overlap  of  the  contact  surfaces 
of  the  elevator  control  torque  tube  arm 
and  the  elevator  up  stop  bolt  hex  head, 
and  requires  the  eventual  installation  of 
a  new.  larger  surface  elevator  up  stop 
kit.  This  amendment  is  prompted  by 
reports  of  the  elevator  control  system 
jamming  in  the  full  stick-back  takeoff 
position.  This  condition,  if  not  corrected, 
could  lead  to  loss  of  control  of  the 
airplane. 

CFFCCnVE  date:  January  19. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Frakes  Aviation,  Cleburne  Airport 
Route  3,  Box  229-B,  Cleburne.  Texas 
76031.  This  information  may  be 
examined  at  the  FAA  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  FAA 
Southwest  Region,  4400  Blue  Mound 
Road.  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  A.  Simmons,  FAA, 
Southwest  Region,  Special  Programs 
Branch.  AWS-190,  4400  Blue  Mound 
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Road.  Fort  Worth  Texas  76193-0190; 
telephone  (817)  624-5199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
visual  inspection  of  the  elevator  up  stop 
and  eventual  installation  of  a  new 
surface  elevator  up  stop  kit  on 
Gulfstream  American  Model  G-73  series 
airplanes,  was  published  in  the  Federal 
Register  on  June  11, 1987  (52  FR  22331). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the  j 
making  of  this  amendment.  No  I 

comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  F/VA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule. 

It  is  estimated  that  32  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  2  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  S40  per  manhour.  Required  parts 
will  be  furnished  by  Frakes  Aviation  at 
no  cost  to  the  operator.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  bei 
$2,560.  I 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  underl 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
uf  small  entities,  because  of  the  minimal 
cost  of  compliance  per  airplane  ($80).  A 
final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  been 
placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— (AMENDED!  | 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  1334(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    (Aiiwndedl 

2.  By  adding  the  following  new 
airworthiness  directive: 


Gulfstream  American  (Frakes  Aviation): 

Applies  to  Model  G-73  (Mallard)  series 

airplanes,  certificated  in  any  category. 

Compliance  required  as  indicated,  unless 

previously  accomplished. 
To  prevent  jamming  of  the  elevator  control 
system,  accomplish  the  following: 

A.  Within  15  days  after  the  effective  date 
of  this  AD,  visually  inspect  the  overlapping 
contact  surface  between  the  elevator  control 
torque  tube  arm,  P/N  109410,  and  the  elevator 
up  stop  bolt  hex  head,  P/N  G19-5-22.  in 
accordance  with  Frakes  Aviation  Service 
Bulletin  G-73-FA26,  dated  May  1, 1987 
(hereinafter  referred  to  as  SB  G-73-FA26),  or 
later  FAA-approved  revisions. 

1.  If  the  elevator  control  torque  lube  arm  is 
not  overlapping  the  stop  bolt  hex  head  by 
one-half  or  more  of  the  stop  bolt  hex 
dimension,  or  if  the  center  lines  of  the  stop 
bolt  hex  head  and  the  elevator  control  torque 
tube  arm  are  not  aligned  within  %  inch  (0.125 
inch)  side  to  side,  prior  to  further  flight  install 
Frakes  Aviation  Stop  Kit,  P/N  FA112723K1,  in 
accordance  with  SB  G-73-FA28,  or  later 
FAA-approved  revision. 

2.  If  the  elevator  control  tube  arm  is 
overlapping  the  stop  bolt  hex  head  by  one- 
half  or  more  of  the  stop  bolt  hex  head 
dimension,  and  if  the  center  lines  of  the  stop 
bolt  hex  head  and  the  elevator  control  torque 
tube  are  aligned  within  Vb  inch  (0.125  inch) 
side  to  side,  within  the  next  100  hours  time- 
in-service  install  Frakes  Aviation  Stop  Kit,  P/ 
N  FA112723K1,  in  accordance  with  SB  G-73- 
FA26,  or  later  FAA-approved  revisions. 

B.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  requirements  of  this 
AD. 

C.  An  alternate  means  of  compliance, 
which  provides  an  acceptable  level  of  safety, 
may  be  used  when  approved  by  the  Manager, 
Airplane  Certification  Branch,  FAA, 
Southwest  Region. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Frakes  Aviation.  Cleburne 
Airport,  Route  3,  Box  229-B.  Cleburne, 
Texas  76031.  This  document  may  be  ' 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  FAA. 
Southwest  Region,  4400  Blue  Mound 
Road,  Fort  Worth,  Texas. 

This  amendment  becomes  effective  January 
19.1988. 

Issued  in  Seattle.  Washington,  on 
November  20, 1987. 
Frederick  M.  Isaac. 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  87-27533  Filed  11-30-87;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  87-AME-21;  Amdt  39-5764) 

Airworthiness  Directives;  Hartzeli 
Propeller,  Inc  Models  HC-B4TN-5(    ) 
L/LT10574(B.K).  LT10574A(B,K),  and 
LT10574A(S)(B.K) 

agency:  Federal  Aviation  Administration 

(FAA),  DOT. 

ACnow:  Final  rule. 

summary:  This  amendment  amends  an 
existing  airworthiness  directive  (AD) 
which  requires  repetitive  inspections  of 
Hartzeli  I^opeller,  Inc.,  Model  HC- 
B4TN-5(    )L/LT10574(B)  propellers  for 
blade  cracks  until  replacement  with 
redesigned  blade  Models  LT10574A(B) 
or  LT10574A(S)(B).  This  amendment  is 
needed  to  prevent  the  possibility  of 
blade  failure  of  the  redesigned  blade 
models  which  could  result  in  engine 
separation  from  the  aircraft.  The 
amendment  requires  repetitive 
inspections  of  the  redesigned  blade 
models. 
dates:  Effective  December  2. 1987. 

Compliance  required  as  prescribed  in 
the  body  of  the  AD,  unless  already 
accomplished. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  December  2. 1987. 
addresses:  The  applicable  service 
document  may  be  obtained  from: 
Hartzeli  Propeller,  Inc..  1800  Covington 
Avenue.  Piqua.  Ohio  45356. 

A  copy  of  the  service  document  is 
contained  in  the  Rules  Docket,  Office  of 
the  Regional  Counsel.  Federal  Aviation 
Administration.  New  England  Region. 
Attn:  Rules  Docket  No.  87-ANE-21. 12 
New  England  Executive  Park. 
Burlington.  Massachusetts  01803,  and 
may  be  examined  weekdays,  except 
federal  holidays,  between  8:00  a.m.  and 
4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  Taylor,  Chicago  Aircraft 
Certification  Office,  Propulsion  Branch. 
ACE-140C.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Room  232,  Des  Plaines  Illinois 
60018;  telephone  (312)  694-7134. 
SUPPLEMENTARY  INFORMATION:  This 
.imendment  amends  Amendment  39- 
5658  (52  FR  26948,  July  23. 1987).  AD  87- 
15-05,  which  currently  requires 
repetitive  blade  inspections  of  Hartzeli 
Model  HC-B4TN-5(     )L/LT10574(B) 
propellers  installed  on  Dornier  Model 
228-100  and  -200  series  airplanes  until 
replacement  with  redesigned  blade 
Models  LT10574A(B)  or  LT10574A(S)(B) 
at  next  propeller  overhaul.  The  FAA  has 
determined  that  a  re-occurrence  of 


propeller  noise  may  exist  with  the 
redesigned  blade  models  required  by 
Amendment  39-56S8.  Propeller  noise  is 
experienced  only  during  landing  blade 
reversal  operations.  Blade  Model 
LTl 0574(B)  experienced  high  stresses 
caused  by  "reverse  flutter"  which  at 
times  were  accompanied  by  high 
propeller  noise.  The  noise  associated 
with  the  redesigned  blade  models  is  of  a 
lower  order  of  magnitude  and  is  not  as 
easily  repeated.  However,  the  existence 
of  "reverse  flutter"  remains  and  may 
result  ia  mid-blade  cracks  and  possible 
mid-blade  failure  with  could  lead  to 
engine  separation  from  the  aircraft. 
Since  this  condition  is  likely  to  exist  or 
develop  on  propellers  of  the  same  type 
design,  the  FAA  is  amending 
Amendment  39-5658  to  require 
repetitive  checks  and  inspections  of  the 
redesigned  Hartzeli  blade  Models 
LTl0574A{B.iq  and  LT10574A(SKB,K) 
installed  on  Doniier  Model  228-100  and 
-200  series  airplanes.  It  has  also  been 
determined  that  Hartzeli  blade  Model 
LT10574(K)  should  have  been  included 
in  the  original  AO. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  fouiid  that  notice  and 
public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Conclusioa:  Tlie  FAA  has  determined 
that  this  regulation  is  an  emergency 
regulation  that  is  not  considered  to  be 
major  under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis. 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it.  when  filed. 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  *'FOR 
FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Propellers,  Air  transportation. 
Aircraft  Aviation  safety.  Incorporation 
by  reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 


the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  amending  Amendment  39-5658. 
Airworthiness  Directive  (AD)  87-15-05, 
(52  FR  26948),  as  follows: 

a.  Revise  the  affected  models 
statement  to  read  as  follows: 

Applies  to  Hartzeli  Models  HC-B4TN-5(    ) 
L/LTl0574(aK).  LT10S74A(aK),  and 
LT10574A(S)(B.K]  propellers  installed  on 
Dornier  Model  228-100  and  -200  series 
airplanes. 

b.  Revise  Paragraph  (a)  of  the 
amendment  to  read  as  follows: 

(a)  After  the  effective  date  of  this  amended 
AD,  the  following  applies: 

(1)  Following  the  last  flight  of  each  day, 
except  when  compliance  with  Paragraph 
(a)(2)  of  this  AO  is  required,  visually  check 
the  Models  LT10574(B,K).  LT10574A(B.KJ.  and 
LTl0574A(S)(aK)  blades  in  accordance  with 
Paragraph  a.  of  Hartzeli  Service  Buiietiit  (SB) 
Na  140C.  dated  September  30. 1987.  Blades 
found  to  have  evidence  of  cracks  must  be 
removed  from  service,  and  all  blades  in  the 
affected  propeller  assembly  must  be  replaced 
with  Model  LTl0574A(B,K)  or 
LT10574A(S)(B,K]  blades,  as  applicable,  prior 
to  further  flight. 

Nate. — ^The  checks  required  atmve  may  be 
performed  by  the  pilot  and  must  be  recorded 
in  accordance  with  FAR  43.9  and  maintained 
as  required  by  FAR's  91.173. 121 JSO,  or 
135.439. 

(2)  Following  the  last  flight  of  the  fourth 
flight  day,  visually  inspect  the  Models 
LT10574(B,K).  LT10574A(B.KJ.  and 
LT1(K74A(SKBJC)  blades  in  accordance  with 
Paragraph  b  of  Hartzeli  SB  No.  140C.  dated 
September  30, 1987,  and  thereafter  at 
intervals  not  to  exceed  4  flight  days  from  die 
last  inspection.  Blades  found  to  have 
evidence  of  cracks  must  be  removed  from 
service,  and  all  blades  in  the  affected 
propeller  assembly  must  be  replaced  with 
Model  LT10574A(BJC)  or  LT10574A(SMB.K) 
blades,  as  applicable,  prior  to  further  flight" 

c.  Revise  the  first  sentence  of 
Paragraph  (b)  to  read  as  follows: 

Within  the  next  100  hours  time  in  service 
after  the  effective  dale  of  this  amended  AD. 
and  at  intervals  not  to  exceed  100  hours  time 
in  service  thereafter,  inspect  the  Model 
LTl0574(aK).  LT10574A(B,K),  and 
LT10574A(S)(B.K)  blade*  in  accordance  with 
Paragraph  c  of  HartzieU  SB  No.  140C  dated 
September  30, 1987. 

d.  Replace  the  phrase  "LT10574A{B)  or 
LT10574A(S)(B)"  in  the  last  sentence  in 
Paragraph  (b)  with  "LT10574A{B,K)  or 
LTl0574A{S){B.Kr. 


e.  Revise  Paragraph  (c)  to  read  as 
follows: 

(c)  At  (he  next  propeller  overhaul,  replace 
the  Model  LTl0574(aK)  blades  with  Model 
LT10574A(B.K)  or  Model  LT10574A(SJ(B,KJ 
blades,  as  applicable." 

Hartzeli  SB  No.  140C,  dated 
September  30, 1987,  identified  and 
described  in  this  document  is 
incorporated  herein  and  made  part 
hereof  pursuant  to  5  U.S.C  552(a)(1).  AH 
persons  affected  by  this  directive,  who 
have  not  already  received  this  document 
from  the  manufacturer,  may  obtain 
copies  upon  request  to  Hartzeli 
Propeller.  Inc..  1800  Covington  Avenue, 
Piqua.  Ohio  4535&  This  document  may 
be  examined  at  the  Office  of  the 
Regional  Counsel  Federal  Aviation 
Administration.  New  England  Region.  12 
New  England  Executive  Park. 
Buriington.  Massachusetts  01803.  Room 
311,  Rules  Docket  No.  87-ANE-21, 
weekdays,  except  federal  holidays, 
between  8:00  a.m.  and  4:30  p.m. 

This  amendment  becomes  effective  on 
December  2, 1987. 

This  amendment  amends  Amendment 
39-5658,  AD  87-15-05,  (52  FR  26948). 

Issued  in  Burlington.  Massachusetts,  on 
October  26, 1987. 

L,atvi«iice  C  SuDJvan. 

Acting  Director,  Netv  England  Region. 
(FR  Doc.  87-27534  Filed  11-30-87;  8:45  am| 
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14  CFR  Part  71 

[Airspace  Docket  No.  87-ASW-16] 

Removal  of  Transition  Area;  ManMa, 
AR 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Hiis  amendment  will  remove 
the  transition  area  at  Manila.  AR.  This 
amendment  is  necessary  due  to  the 
shutdown  of  the  nondirectional  radio 
beacon  (NDB)  serving  the  Manila 
Municipal  Airport  and  the  subsequent 
cancellation  of  the  standard  instrument 
approach  procedure  (SLAP).  The 
intended  effect  of  this  amendment  is  to 
release  that  controlled  airspace  no 
longer  required  for  aircraft  executing  the 
SIAP  to  the  Manila  Municipal  Airport, 
Manila.  AR.  Coincident  with  this 
amendment,  the  airport  status  will 
change  from  instrument  flight  rules  (IFR) 
to  visual  flight  rules  (VFR). 
EFFECTIVE  DATE:  0901  UTC,  January  14. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard,  Airspace  and 
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Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530,  telephone  (817)  624-5561. 
SUPPLEMENTARY  INFORMATION: 


History 

On  May  12, 1987,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 
removing  the  transition  area  at  Manila, 
AR  (52  FR 19521). 

Interested  persons  were  invited  tq 
participate  in  this  rulemaking  | 

proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C.  dated  Janaury  Z 
1987. 

The  Rule  ' 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  removes 
the  transition  area  at  Manila,  AR.  Tliis 
amendment  is  necessary  since  the  NDB 
has  been  shutdown  due  to  the  age  of  the 
equipment. and  the  inability  to  obtain 
necessary  replacement  parts.  With  the 
shutdown  of  the  NDB,  the  existing  SlAP 
has  also  been  canceled,  negating  the 
need  for  a  700-foot  transition  area. 
Coincident  with  this  amendment  the 
airport  status  will  change  from  IFR  to 
VFR. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
nile"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71   | 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983):  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Manila,  AR  [Removed] 

Issued  in  Fort  Worth.  TX,  on  November  13. 
1987. 

Larry  L.  Craig, 

Manager.  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  87-27537  Filed  11-30-87;  8:45  am] 
MLUNG  CODE  4»1»-13-M 

14  CFR  Part  71 

(Airspace  Docket  No.  87-ASW-20] 

Removal  of  Transition  Area;  Danbury, 
TX 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  will  remove 
the  transition  area  at  Danbury,  TX.  This 
amendment  is  necessary  since  all 
existing  standard  instrument  approach 
procedures  (SIAP)  to  the  Garrett  Ranch 
Airport.  Danbury.  TX,  have  been 
canceled,  thus  negating  the  need  for  a 
700-foot  transition  area.  The  intended 
effect  of  this  amendment  is  to  release 
that  controlled  airspace  no  longer 
required  for  aircraft  executing  the 
SIAP's  to  the  Garrett  Ranch  Airport. 
Coincident  with  this  amendment,  the 
airport  status  will  change  from 
instrument  flight  rules  (IFR)  to  visual 
flight  rules  (VFR). 

EFFECTIVE  DATE:  0901  UTC.  January  14. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Bruce  C.  Beard,  Airspace  and 
Procedures  Branch.  Air  Traffic  Division. 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530,  telephone  (817)  624-5561. 
SUPPLEMENTARY  INFORMATION: 

History 

On  May  15, 1987,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 
removing  the  transition  area  at  Danbury, 
IX  (52  FR  20412). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 


No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C.  dated  January  2, 
1987. 


The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  removes 
the  transition  area  at  Danbury,  TX.  This 
amendment  is  necessary  since  all  SIAP's 
to  the  Garrett  Ranch  Airport.  Danbury. 
TX,  have  been  canceled,  thus  negating 
the  need  for  the  700-foot  transition  area. 
The  e^ect  of  tliis  amendment  is  to 
release  that  controlled  airspace  no 
longer  required  for  aircraft  executing  the 
SIAFs  to  the  Garrett  Ranch  Airport. 
Coincident  with  this  amendment  the 
airport  status  will  change  from  IFR  to 
VFR. 

The  FAA  has  determined  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71-[Ail«ENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1346(a),  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 
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Danbury,  TX  (Removed] 

Issued  in  Fort  Worth,  TX,  on  November  13. 
1987. 

Larry  L.  Craig, 

Manager.  Air  Traffic  Division.  Southwest 
Region. 

|FR  Doc.  87-27536  Filed  11-30-87;  8:45  am) 

BILUNG  CODE  4910-1»4I 

14  CFR  Part  97 

[Docket  No.  254S1;  Amdt  1361] 

Standard  Instrument  Approactt 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference  approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1. 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination-r- 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building.  800 
Independence  Avenue  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue  SW.. 
Washington,  DC  20591;  or 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai.  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new.  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatorj'  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impracUcal.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporated  by 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SIAP 
contained  in  FAA  form  document  is 
unnecessary.  The  provisions  of  this 
amendment  state  the  affected  CFR  (and 
FAR)  sections,  with  the  types  and 
effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

This  amendment  to  Part  97  is  effecfive 
on  the  date  of  publication  and  contains 
separate  SIAPs  wljich  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emegency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 


circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches.  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington.  DC.  on  November 
13. 1987. 

Roliert  L.  Goodrich. 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

PART  97— (AMENDED) 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354(a).  1421.  and 
1510:  49  U.S.C.  106(g)  (revised.  Pub.  L.  97-449. 
Junuarj- 12, 1983;  and  14  CFR  11.49(b)(2)). 
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By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN:  1 97.25  LOC.  LOC/D?  I^ 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  P  S 
ILS/DME.  ISMLS,  MLS.  MLS/D> 
MLS/RNAV;  §  97.31  RADAR  Si 
§  97.33  RNAV  SlAPs;  and  §  97.3o 
COPTER  SlAPs.  identified  as  foliov 


}vfa 


.  .  .Effective  January  H,  19B8 

Gulf  Shores,  AL— jack  Edwards.  RADAR-1, 

Amdt.  1 
Barrow.  AK— Wiley  Post-Will  Rogers  Mem. 

VOR  RWY  24.  Amdl.  3 
B;irrow.  AK— Wiley  Post-Will  Rogers  Mem, 

VOR/DME  RWY  24.  Orig. 
Fairbanks.  AK— Fairbanks  Inll .  LOC  BC 
RWY  IL.  Amdt.  14.  CANCELLED        I 
Fairbanks.  AK— Fairbanks  Intl..  NDB-^ 

Amdt.  1.  CANCELLED 
Fairbanks.  AK— Fairbanks  Intl.,  NDB  RWY 

19R,  Amdt.  17 
Fairbanks.  AK— Fairbanks  Intl..  ILS  RWY  IL 

Amdt.  3 
Fairbanks.  AK— Fairbanks  Intl.,  \VS  RWY- 

19R.  Amdt.  20 
Fairbanks.  AK— Fairbanks  Inir..  MMLSRWY 

19R.  Amdt.  1 
Fairbanks.  AK— Fairbanks  Intl..  RADAR-1. 

Amdt.  1 
Kipnok.  AK— Kipnuk,  VOR  RWY  15,  Amdt.  2 
Kipnuk,  AK— Kipnok.  VOR  RWY  33.  Amdt.  2 
Mekoryuk,  AK— Mekoryuk,  NDB  RWY  23. 

Amdt.  1 
Mekoryuk.  AK— Mekoryuk.  NDB/DME^A. 

Amdt.  2 
Redding.  CA— Redding  Muni.  VOR  RWY  34, 

Amdt.  10 
Redding,  CA— Redding  Muni.  VOR/DME 

RWY  34,  Amdt.  7.  CANCELLED 
Redding,  CA— Redding  Muni.  LOC/DME  BC 

RWY  16  Amdt.  5 
Redding.  CA— Redding  Muni,  NDB  RWY  34. 

AmdLS 
Redding.  CA— Redding  Muni,  tLS  RWY  34. 

Amdt.  10 
Denver.  CO— Centennial.  NDB  RWY  35R, 

Amdt.  8 
Denver.  CO— Centennial.  ILS  RWY  35R. 

Amdt.  5 
Denver.  CO-Centennial.  RNAV  RWY  28. 

Amdt.  4 
Denver.  CO— ieffco.  VOR/DME  RWY  29R. 

Orig.  • 
Denver.  CO— Ieffco.  ILS  RWY  29R,  AradL  10 
Denver,  CO— Jeffco,  RNAV  RWY  29R,  Amdt. 

9 
Denver.  CO— Stapleton  Intl.,  LOC/DME  RWY 

18,  Amdt.  1 
Denver,  CO— Stapleton  bitl..  LDA/DME  RWY 

35R.  Amdt.  1 
Denver.  CO— Stapleton  fattl..  NDB  RWY  26L. 

Amdt.  37 
Denver.  CO— Stapleton  IntL.  NDB  RWY  26R, 

Amdt  7 
Denver.  CO— Stapleton  IntL  ILS/DMB-1 

RWY  8R.  Amdt.  4 
Denver,  CO— Stapleton  Intl..  CONVERGING 

ILS/DME-2  RWY  8H,  Amdt.  t 
Denver.  CO— Stapleton  Intl.,  ILS/DME-1 

RWY  17L  Amdl.  5 
Denver,  CO— Stapfc!tot»  Intl.,  CONVERGING 

ILS/DME-2  RWY  17L  Amdt.  1 
Denver.  CO— Stapleton  IntL  ILS  RWY  26L 
Amdt.  45 


Denver.  CO— Stapleton  Intl..  ILS  RWY  3SL. 

Amdt.  27 
Denver,  CO— Stapleton  Intl..  ILS  RWY  35R, 

Amdt.  10 
Denver,  CO— Stapleton  IntL  ILS/DME  RWY 

36,  Amdt.  1 
Eagle.  CO— Eagle  County,  LDA/l»fE-A, 

Amdt.  4 
Jacksonville.  FL— Jacksonville  Intl..  LOC  BC 

RWY  31.  Amdt.  6 
Bogalusa,  LA — George  R.  Carr  Memorial  Air 

Fid.,  VOD/DME-A,  Amdt.  3 
Bogalusa,  LA— George  R.  Carr  Memorial  Air 

Fid.,  LOC  RWY  18,  Orig. 
Bogalusa,  LA— George  R.  Carr  Memorial  Air 

Fid.  NDB  RWY  18.  Amdt  2 
Staricville.  MS-George  M.  Bryan,  VOR/ 

DME-A,  Amdl.  5 
Starkville.  MS— George  M  Bryan,  NDB-C. 

Amdt.  2 
Massena,  NY— Massena  Intl-Richards  Field, 

RNAV  RWY  23,  Amdt.  6 

.  .  Effective  January  14,  1988 
Greensboro,  NC— Greensboro-High  Point- 
Winston  Salem  Rgnl.  RADAR-1.. Amdt  7 
Manteo.  NQ- Dare  County  Regional,  VOR 

RWY  16.  Amdt.  2 
Manteo.  NC— Dare  County  Regional,  NDB 

RWY  4.  Amdt.  3 
Manteo,  NC— Dare  County  Regional.  NDB 

RWY  18,  Amdt.  3 
Winston  Salem,  NC— Smith  Reynolds,  NDB 

RWY  33,  Amdt.  23 
Alius,  OK— Alius  Muni,  RADAR-1.  Amdl.  1 
Clinton.  OK— Clinton-Sherman.  VOR/DME 

RWY  35L  Orig.  CANCELLED 
Bend.  OR— Bend  Muni.  VOR/DME  RWY  16, 

Amdt.  7 
Redmond,  OR— Roberts  Field,  VOR-A,  Amdt. 

4 
Redmond.  OR— Roberts  Field,  VOR/DME 

RWY  22.  Amdt.  2 
Redmond,  OR— Roberts  Field,  NDB  RWY  22. 

Amdt.  1 
Redmond,  OR— Roberts  Field.  ILS  RWY  22. 

Amdt.  1 
Jasper,  TX— Jasper  County  Bell  Field.  NDB- 

A,  Amdt.  3,  CANCELLED 
Kirbyville.  TX— Kirbyville,  NDB  RWY  13. 

Amdt.  1,  CANCELLED 
Pleasanton.  TX— PLeasanfon  Muni.  NDB-A. 

Amdt  5 
Solon  Springs.  WI— Solon  Springs  Muni.  NDB 
RWY  19,  Orig. 

.  .  .Effective  December  17.  1987 

Titusville.  FL— NASA  Shuttle  Landing 

Facility.  NDB-A,  Orig.,  CANCELLED 
St.  Paul.  MN — St.  Paul  Downtown  Holman 

Fid,  LOC  RWY  30,  Amdt.  10.  CANCELLED 
St.  Paul,  MN — St.  Paul  Do%«mtown  Holman 

nd.  LOC  RWY  32.  Orig. 
St  Paul.  MN— St.  Paul  Downlov»n  Holman 

Fid.  NDB  RWY  30.  Amdt  5 
St  Paul.  MN — St  Paul  Downtown  Holman 

Fid.  MLS  RWY  30  (Interim).  Amdt  6^ 

CANCELLED 
San  Jlian.  PR — Luis  Munoz  Marin  Intl.  ILS 

RWY  8.  Amdt.  15 
Quinton.  VA— New  Kent  Cewty.  VOR-A. 

Orig. 

.  .  .Effective  November  10,  1987 

Kenton.  OH— Hardin  County.  VOR-A.  Amdt 


.  .  .Effective  November  3. 19S7 
Baltimore,  MD — Baltimore-Washington  Intl.. 
VOR/DME  RWY  4,  Amdt,  1 

.  .  .Effective  October  30,  1987 
GulfporUMS— Gulfport-Biloxi  RgnL  ILS  RWY 
31.  Amdt.  1 

(FR  Doc.  87-27535  Filed  11-30-87;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parts  371  and  374 

[Docket  No.  71027-7227] 

Austria;  Exports  Under  General 
Licenses  G-COM  and  GCG  and 
Permissive  Reexports  From  Austria  to 
People's  RepubHc  of  China 

agency:  Export  Administration 

Commerce. 

ACTION:  Final  rule. 

summary:  Beeause  of  the  improvement 
in  Austrian  expoil  control  measures. 
Export  Administration  is  removing  the 
requirement  for  a  validated  license  for 
certain  exports  to  Austina  and  certain 
reexports  from  Austria  to  the  People's 
Republic  of  China  (PRC).  Specifically. 
General  Licenses  G-COM  and  GCG  are 
being  amended  to  authorize  shipments 
to  Austria  and  §  374.2  of  the  Export 
Administration  Regulations  is  being 
amended  to  authorize  permissive 
reexports  from  Austria  to  th^  PRp,  of      . 
commodities  described  in  Advisory 
Notes  for  the  People's  Republic  of  China 
or  Country  Groups  Q,  W.  and  Y,  This 
action  is  part  of  the  Department  of 
Commerce  initiatives  to  remove 
unnecessary  licensing  requirements  for 
shipments  involving  countries 
cooperating  to  protect  U.S.  strategically 
controlled  commodities  and 
technologies.  In  addition,  this  action  will 
;    lessen  the  administrative  burden  on  U.S. 
exporters  and  their  foreign  customers- 
EFFECTIVE  DATE:  This  rule  is  effective 
December  1. 1987, 

FOR  FURTHER  INFORMATIOM  CONTACT 
Will  Fisher..  Office  of  Technology  and 
Policy  Analysis,  Export  Administration. 
Department  of  Commerce.  Telephone: 
(202)  377-3856. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  functio»  of  the 
United  States,  it  is  not  a  rule  of 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  J2291.  and  it  is 
not  subject  to  the  requiteinents  of  that 


Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501e/se(7.). 

3.  Section  13(a)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.  app.  2412(a)).  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law.  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  John  Black.  Office  of 
Technology  and  Policy  Analysis.  Export 
Administration.  Department  of 
Commerce.  P.O.  Box  273.  Washington. 
DC  20044. 

List  of  Subjects  in  15  CFR  Parts  371  and 
374 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly.  Parts  371  and  374  of  the 
Export  Administration  Regulations  are 
amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Part  371  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72.  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq).  as  amended  by  Pub. 
L.  97-145  of  December  29. 1981  and  by  Pub,  L 
99-64  of  July  12, 1985:  E.0. 12525  of  July  12. 
1985  (50  FR  28757,  July  16, 1985):  Pub.  L.  95- 
223  of  December  28, 1977  (50  U.S.C.  1701  et 
seq.);  E.0. 12532  of  September  9, 1985  (50  FR 
36861,  September  10. 1985)  as  affected  by 
notice  of  September  4, 1986  (51  FR  31925, 
September  8, 1988);  Pub.  L.  99-440  of  October 
2, 1986  (22  U.S.C.  5001  et  seq.):  and  E.0. 12571 
of  October  27. 1986  (51  FR  39505,  October  29. 
1986). 

2.  The  authority  citation  for  15  CFR 
Part  374  continues  to  read  as  follows: 


Authority:  Pub.  L.  96-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  etseq.),  as  amended  by  Pub. 
L  97-145  of  December  29, 1981  and  by  Pub.  L. 
9&-64  of  luly  12, 1985;  E.0. 12525  of  July  12. 
1985  (50  FR  28757.  July  16, 1985). 

PART  371— [AMENDED] 

3.  Section  371.8  is  amended  by  adding 
"Austria."  immediately  before  the  word 
"Belgium."  in  paragraph  (b)  and  revising 
paragraph  (a)  to  read  as  follows: 

§371.8    General  License  Q-COM;  certain 
shipments  to  cooperating  countries. 

(a)  Scope.  A  general  license 
designated  G-COM  is  established, 
authorizing  exports  to  the  COCOM 
participating  countries  and  Austria. 
Finland,  Singapore,  Sweden,  and 
Switzerland,  for  use  or  consumption 
therein,  of  commodities  that  the  United 
States  may  approve  for  export  to 
controlled  countries  with  only 
notification  to  the  COCOM 
governments. 

4.  Section  371.14  is  amended  by 
revising  the  second  sentence  in 
paragraph  (b)  to  read  as  follows: 

9371.14    General  License  GCG:  shipments 
to  agencies  of  cooperating  governments. 

•        •        •        •        * 

(b)  Definition  of  a  Cooperating 
Government  Agency.  *  *  •  Cooperating 
governments  are  the  national 
governments  of  the  COCOM 
participating  countries  and  the  national 
governments  of  Austria,  Singapore. 
Sweden,  and  Switzerland. 


PART  374— [AMENDED] 
§374.2   (Amended] 

5.  In  5  374.2,  paragraph  (j)  is  amended 
by  revising  the  words  "Switzerland  or  a 
COCOM  country"  to  read  "a  COCOM 
participating  country,  Austria,  or 
Swntzerland.". 

Dated:  November  25. 1987. 
Vincent  F.  DeCain, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  87-27556  Filed  11-30-87;  8:45  am] 

WtUNO  CODE  9S10-OT-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  6 

Enforcement  of  Nondiscrimination  on 
Basis  of  Handicap  in  Federal  Trade 
Commission  Programs 

AGENCY:  Federal  Trade  Commission. 
action:  Final  rule. 


SUMMARY:  This  regulation  requires  that 
the  Federal  Trade  Commission  ("the 
Commission")  operate  all  of  its 
programs  and  activities  to  ensure 
nondiscrimination  against  qualified 
individuals  with  handicaps.  M'sets  forth 
standards  for  what  constitutes 
discrimination  on  the  basis  of  mental  or 
physical  handicap,  provides  a  definition 
for  individual  with  handicaps  and 
qualified  individual  with  handicaps  and 
establishes  a  complaint  mechanism  for 
resolving  allegations  of  discrimination. 
It  is  issued  under  the  authority  of 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  which  prohibits 
discrimination  on  the  basis  of  handicap 
in  programs  or  activities  conducted  by 
Federal  Executive  agencies. 

EFFECTIVE  DATE:  February  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  A.  Tintle.  Office  of  General 
Counsel.  Federal  Trade  Commission. 
Washington.  DC  20580.  (202-326-2463]: 
TDD  (202)  326-2502. 

An  audio  tape  of  this  regulation  will 
be  made  available  to  any  person  with 
visual  impairment  upon  request.  He  or 
she  may  contact  the  Office  of  the 
Secretary.  Federal  Trade  Commission, 
Washington,  DC  20580  ((202)  326-2515; 
TDD  (202)  326-2502). 

SUPPLEMENT  INFORMATION: 

Background 

The  purpose  of  this  rule  is  to  provide 
for  the  enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  794).  as  it  applies  to  programs 
and  activities  conducted  by  the 
Commission.  As  amended  by  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978  (Section  119.  Pub. 
L.  95-602.  92  Stat.  2982).  and  the 
Rehabilitation  Act  Amendments  of  1966 
(Pub.  L.  99-506. 100  Stat.  1810).  section 
504  of  the  Rehabilitation  Act  of  1973 
states  that: 

No  otherwise  qualified  individual  with 
handicaps  in  the  United  States, .  .  .  shall, 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  pariicipation  in,  be  denied  the 
benefits  of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance  or  under  any 
program  or  activity  conducted  by  any 
Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  such  agency 
shall  promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  amendments  to 
this  section  made  by  the  Rehabilitation, 
Comprehensive  Services,  and  Developmental 
Disabilities  Act  of  1978  Copies  of  any 
proposed  regulation  shall  be  submitted  to 
appropriate  authorizing  committees  of  the 
Congress,  and  such  regulation  may  take 
effect  no  earlier  than  the  thirtieth  day  after 
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the  date  on  which  such  re^ulatioa  is  si) 

suhmitte<l  to  such  committees. 

(29  U  S.C.  794  (1978  amendment  italicized).) 

On  August  12, 1985.  the  Commission 
published  for  comment  a  notice  of 
proposed  rulemaking  (NPRM)  for  the 
enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended, 
as  it  apphes  to  programs  and  activities 
conducted  by  the  Commission.  50  FR 
32443.  The  NPRM  was  modeled  after  a 
prototype  regulation  developed  by  the 
Department  of  fustice  (the  Department) 
for  the  guidance  of  all  Executive 
agencies.  It  was  also  based  upon  the 
Department's  own  proposed  regulation 
(48  FR  55996)  and  final  regulation  (28 
CFR  Part  39).  The  period  for  commenting 
on  the  NPRM  expired  on  December  10, 
1985.  with  three  comments  having  been 
nied. 

Section  504  requires  that  regulations 
that  apply  to  the  programs  and  activities 
of  Federal  Executive  agencies  shall  be 
submitted  to  the  appropriate  authorizing 
committees  of  Congress  and  that  such 
regulations  may  take  effect  no  earlier 
than  the  thirtieth  day  after  they  have 
been  submitted.  The  Commission  is 
submitting  this  regulation  to  the 
appropriate  committees  of  Con^-ess 
pursuant  to  this  requirement.  The 
regulation  will  become  effective  on 
February  1. 1988. 

The  substantive  nondiscrimination 
obligations  of  the  Commission,  as  set 
forth  in  this  rule,  are  identical,  for  the 
most  part,  to  those  established  by 
Federal  regulations  for  programs  or 
activities  receiving  Federal  financial 
assistance.  See  28  CFR  Part  41  (section 
504  coordination  regulation  for  federally 
assisted  programs).  This  general 
parallelism  is  in  accord  with  the  intent 
expressed  by  supporters  of  the  1978 
amendment  in  floor  debate,  including  its 
sponsor.  Rep.  James  M.  Jeffords,  that  the 
Federal  Government  should  have  the 
same  section  504  obligations  as 
recipients  of  Federal  financial 
assistance.  124  Cong.  Rec.  13.901  (1978) 
(remarks  of  Rep.  Jeffords);  124  Cong. 
Rec.  E2668.  E2670  (daily  ed.  May  17, 
1978)  id;  124  Cong.  Rec.  13.897  (remarks 
of  Rep.  Brademas):  id  at  38,552  (remarks 
of  Rep.  Sarasin). 

There  are,  however  some  language 
differences  between  this  final  rule  and 
the  Federal  government's  section  504 
regulations  for  federally  assisted 
programs.  These  changes  are  based  on 
the  Supreme  Court's  decision  in 
Southeastern  Community  College  v. 
Davis.  442  U.S.  387  (1979),  and  the 
subsequent  circuit  court  decisions 
interpreting  Davis  and  section  504.  See 
Dopico  V.  Goldschmidl.  687  F.2d  644  (2d 
Cir.  1982):  American  Public  Transit 


Association  v.  Lewis,  655  F.2d  1272  (D.C. 
Cir.  1981)  [APTAy.  see  also  Rhode  Island 
Handicapped  Action  Committee  v. 
Rhode  Island  Public  Transit  Authority. 
718  F.  2d  490  (1st  Cir.  1983). 

Some  commenters  questioned  the  use 
of  Davis  as  justification  for  the  inclusion 
of  the  new  provisions  in  the  federally 
conducted  regulation.  They  noted  that 
these  changes  had  not  tieen  included  in 
the  Department  of  Justice  regulation, 
issued  subsequent  to  the  Davis  decision, 
implementing  section  504  in  programs 
receiving  Federal  financial  assistance. 
This  regulation,  however,  was  issued 
prior  to  the  D.C.  Circuit's  decision  in 
APTA  In  APTA,  the  Department  had 
argued  a  position  similar  to  that 
advocated  by  the  commenters.  Judge 
Abner  Mikva's  decision  in  APTA  clearly 
rejected  the  Department's  position  in 
that  case.  Other  circuit  court  decisions 
followed  the  APTA  interpretation  of 
Davis.  Since  these  decisions,  the 
Department  has  interpreted  its  section 
504  regulation  for  federally  assisted 
programs  in  a  manner  consistent  with 
the  language  of  this  final  rule.  The 
Commission  believes  that  judicial 
interpretation  of  section  504  compels  it 
to  incorporate  the  new  language  in  its 
federally  conducted  regulation. 

This  interpretation  is  supported  by  the 
decision  of  the  Supreme  Court  in 
Alexander  v.  Choate.  489  U.S.  287  (1985), 
where  the  Court  held  that  the 
regulations  for  federally  assisted 
programs  did  not  require  a  recipient  to 
modify  its  durational  limitation  on 
Medicaid  coverage  of  inpatient  hospital 
care  for  handicapped  persons.  Clarifying 
its  Davis  decision,  the  Court  explained 
that  section  504  requires  only 
"reasonable"  modifications,  id.  at  300. 
and  explicitly  noted  that  "(tjhe 
regulations  implementing  section  504 
[for  federally  assisted  programs)  are 
consistent  with  the  view  that  reasonable 
adjustments  in  the  nature  of  the  benefit 
offered  must  at  times  be  made  to  assure 
meaningful  access."  Id.  at  n.21 
(emphasis  added). 

Incorporation  of  these  changes, 
therefore,  makes  this  regulation 
implementing  section  504  for  federally 
conducted  programs  consistent  with  the 
Federal  Government's  regulation 
implementing  section  504  for  federally 
assisted  programs,  as  interpreted  by  the 
Supreme  Court.  Many  of  diese  federally 
assisted  regulations  were  issued  prior  to 
the  interpretations  of  section  504  in 
Davis,  by  lower  court  cases  interpreting 
Davis,  and  by  the  Supreme  Court  in 
Alexander,  therefore  their  language  does 
not  reflect  the  interpretation  of  section 
504  provided  by  the  Supreme  Court  and 
by  the  various  circuit  courts.  Of  course, 
these  federally  assisted  regulations  must 


be  interpreted  to  reflect  the  holdings  of 
the  Federal  judiciary.  Hence  the 
Commission  believes  that  there  are  no 
significant  differences  between  this  final 
nde  for  federally  conducted  programs 
and  the  Federal  Government's 
interpretation  of  section  504  regulations 
for  federally  assisted  programs. 

This  regulation  has  been  reviewed  by 
the  E)epartment  of  Justice  under 
Executive  Order  12250  (45  FR  72995),  3 
CFR,  1980  Comp.,  p.  298)  and  by  the 
Equal  Employment  Opportunity 
Commission  under  Executive  Order 
12067  (43  FR  28967,  3  CFR,  1978  Comp., 
p.  206). 

Because  the  Commission  is  expressly 
excluded  from  the  coverage  of  Executive 
Order  12291  (46  FR  13193,  3  CFR,  1981 
Comp.,  p.  127)  and  because  this 
regulation  is  not  a  major  rule  within  the 
meaning  of  the  Executive  Order,  a 
regulatory  impact  analysis  has  not  been 
prepared.  The  regulation  does  not  have 
an  impact  on  small  entities.  It  is  not. 
therefore,  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612J. 

Section-by-Section  Analysis  and 
Response  to  Comments 

Section  6. 101  Purpose 

Section  6.101  states  the  purpose  of  the 
rule,  which  is  to  effectuate  section  119  of 
the  Rehabilitation.  Comprehensive 
Services,  and  Developmental 
Disabilities  Amendments  of  1978,  which 
amended  section  504  of  the 
Rehabilitation  Act  of  1973  to  prohibit 
discrimination  on  the  basis  of  handicap 
in  programs  or  activities  conducted  by 
Executive  agencies  or  the  United  States 
Postal  Service.  The  section,  as  initially 
published  in  the  Federal  Register, 
included  an  additional  sentence  stating: 

The  Commission  intends  to  comply  fully 
with  section  504  insofar  as  compliance  is 
within  the  Commission's  authority  and  doi^s 
not  interfere  with  the  Commission's  law 
enforcement  responsibilities  in  a  manner  not 
intended  by  section  304. 

One  comment  questions  the 
Commission's  inclusion  of  this  sentence. 
The  comment  contends  that  the 
Commission  has  the  authority  to  make 
alterations  or  additions  to  the  buildings 
it  occupies  and  that  the  sentence  fails  to 
provide  adequate  notice  as  to  how  the 
Commission  intends  to  apply  section  504 
consistently  with  its  law  enforcement 
obligations.  As  the  Commission 
explained  in  the  NPRM,  the 
Commission's  compliance  with  section 
504  is  necessarily  limited  to  such  actions 
as  are  within  its  authoniy,  citing  as  an 
example  the  fact  that  the  General 
Services  Administration  (GSA)has 
exclusive  authority  to  make  alterations 


or  additions  to  the  buildings  and 
facilities  occupied  by  the  Corantission. 
The  Commission  disagrees  with  the 
view  expressed  in  the  comment  that  the 
Commission  has  the  authority  to  make 
structural  changes  to  the  buildings  that 
it  occupies.  The  Commission  recognizes 
its  responsibility  to  identify  any 
structural  modifications  that  are 
necessary  to  comply  with  section  504 
and  to  work  closely  with  GSA  to  ensure 
that  such  changes  are  made:  however,  it 
cannot  commit  itself  by  regulation  to 
make  such  changes  on  its  own. 
Nevertheless,  since  the  language  of  the 
regulation  is  not  necessary  to  establish 
this  point,  the  sentence  has  been  deleted 
as  surplusage.  Likewise,  it  is  self-evident 
that  the  regulation  is  to  be  enforced  in  a 
manner  consistent  with  the  enabling 
legislation,  and  there  is  thus  no  need  for 
the  regulation  to  state  so  specifically. 

Section  6.102  Application 

The  regulation  applies  to  ail  programs 
or  activities  conducted  by  the 
Commission  except  those  that  are 
conducted  outside  the  United  States  that 
do  not  involve  handicapped  persons  in 
the  United  States.  Under  this  section,  a 
federally  conducted  program  or  activity 
is,  in  simple  terms,  anything  a  Federal 
agency  does.  Aside  from  employment, 
there  are  two  major  categories  of 
federally  conducted  programs  or 
activities  covered  by  this  regulation: 
Those  involving  general  public  contact 
as  part  of  ongoing  Commission 
operations  and  those  directly 
administered  by  the  Commission  for 
program  beneficiaries  and  participants. 
Activities  in  the  first  category  include 
communication  with  the  public 
(telephone  contacts,  office  walkins,  or 
interviews)  and  the  public's  use  of  the 
Commission's  facilities.  Activities  in  the 
second  category  include  programs  that 
provide  Federal  services  or  benefits.  No 
comments  were  received  on  this  section. 

Section  6.103  Definitions 

"Auxiliary  aids."  "Auxiliary  aids" 
means  services  or  devices  that  enable 
persons  with  impaired  sensory,  -manual, 
or  speaking  skills  to  have  an  equal 
opportunity  to  participate  in  arid  enjoy 
the  benefits  of  the  Commission's 
programs  or  activities.  The  definition 
provides  examples  of  commonly  used 
auxiliary  aids.  Although  auxiliary  aids 
are  required  explicitly  only  by 
§  6.160(a)(1).  they  may  also  be  necessary 
to  meet  other  requiremeitts  of  the 
regulation.  Comments  on  the  definition 
of  "auxiliary  aids"  are  discussed  in 
connection  with  $  ai80(a)^l). 

"Conunission."  la  order  to  conform 
this  regulation  with  other  Conunission 
rules  and  regulations,  the  Commission 


has  determined  to  change  the  word 
"agency"  wherever  it  appeared  in  the 
proposed  regulations  to  the  word 
"Commission."  Accordingly,  the  word 
"Commission"  as  used  in  this  regulation 
means  the  "Federal  Trade  Commission." 

"Complete  complaint."  "Complete 
complaint"  is  defined  to  include  all  the 
information  necessary  to  enable  the 
Commission  to  investigate  the 
complaint.  The  definition  is  necessary 
because  the  180  day  period  for  the 
Commission's  investigation  [see 
S  6.170(g))  begins  when  the  Commission 
receives  a  complete  complaint. 

"Facility."  The  definition  of  "facility" 
is  similar  to  that  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs,  28  CFR  41.3(f),  except 
that  the  term  "rolling  stock  or  other 
conveyances"  has  been  added  and  the 
phrase  "or  interest  in  such  property"  has 
been  deleted. 

The  comments  objected  to  the 
omission  of  the  phrase  "or  interest  in 
such  property"  from  the  definition  of 
"facility."  As  explained  in  the  NPRM, 
the  term  "faciHty."  as  used  in  this 
regulation,  refers  to  structures,  and  does 
not  include  intangible  property  rights. 
The  definition,  therefore,  has  no  effect 
on  the  scope  of  coverage  of  programs, 
including  those  conducted  in  facilities 
not  included  in  the  definition.  The 
phrase  has  been  omitted  because  the 
requirement  that  facilities  be  accessible 
would  be  a  logical  absurdity  if  applied 
to  a  lease,  life  estate,  mortgage,  or  other 
intangible  property  interest.  The 
regulation  applies  to  all  programs  and 
activities  conducted  by  Ae  Commission 
regardless  of  whether  the  facility  in 
which  they  are  conducted  is  owned, 
leased,  or  used  on  some  other  basis  by 
the  Commission.  The  term  "facility"  is 
used  in  §S  6.149. 6.15a  and  6.170(4 

"Individual  with  handicaps."  The 
definition  of  "individual  with 
handicaps"  is  identical  to  the  definition 
of  "handicapped  person"  appearing  in 
the  section  504  coordination  regulation 
for  federally  assisted  programs  (28  CFR 
41.31).  Although  section  103(d)  of  the 
Rehabilitation  Act  Amendments  of  1986 
changed  the  statutory  term 
"handicapped  individual"  to  "individual 
with  handicaps."  the  legislative  history 
of  this  amendment  indicates  that  no 
substantive  change  was  intended.  Thus, 
although  the  term  has  been  changed  in 
this  regulation  to  be  consistent  with  the 
statute  as  amended,  the  definition  is 
unchanged.  In  particular,  although  the 
term  as  revised  refers  to  "handicaps"  in 
the  plural,  it  does  not  exclude  persons 
who  have  only  one  handicap. 

"Qualified  individual  with 
handicaps."  The  definition  of  "qualified 


individual  with  handicaps"  is  a  revised 
version  of  the  definition  of  "qualified 
handicapped  person"  appearing  in  the 
section  504  coordination  regulation  for 
federally  assisted  programs  (28  CFR 
41.32). 

Paragraph  (1)  of  the  definition 
deviates  from  existing  regulations  for 
federally  assisted  programs  because  of 
intervening  court  decisioiM.  It  defines 
"qualified  individual  with  handicaps" 
with  regard  to  any  program  under  which 
a  person  is  required  to  perform  services 
or  to  achieve  a  level  of  accomplishment. 
In  such  programs  a  qualified  individual 
with  handicaps  is  one  who  can  achieve 
the  purpose  of  the  program  without 
modifications  in  the  program  that  the 
agency  can  demonstrate  would  result  in 
a  fundamental  alteration  in  its  nature. 
This  definition  is  based  on  the  Supreme 
Court's  Davis  decision. 

In  Davis,  the  Court  ruled  that  a 
hearing-impaired  applicant  to  a  nursing 
school  was  not  a  "qualified 
handicapped  person"  because  her 
hearing  impairment  would  prevent  her 
from  participating  in  the  clinical  training 
portion  of  the  program.  "Hie  Court  found 
that,  if  the  program  were  modified  so  as 
to  enable  the  respondent  to  participate 
(by  exempting  her  from  the  clinical 
training  requirements),  "she  would  not 
receive  even  a  rough  equivalent  of  the 
training  a  nursing  program  normally 
gives."  Id.  at  410.  It  also  found  that  "the 
purpose  of  [the]  program  was  to  train 
persons  who  could  serve  the  nursing 
profession  in  all  customary  ways."  id.  at 
413,  and  that  the  respondent  would  be 
unable,  because  of  her  hearing 
impairment  to  perform  some  functions 
expected  of  a  registered  nurse.  It 
therefore  ccHicluded  that  the  school  was 
not  required  by  section  504  to  make  such 
modifications  that  would  result  in  "a 
fundamental  alteration  in  the  nature  of 
the  program."  Id.  at  410. 

The  Commission  has  incorporated  the 
Court's  language  in  the  definition  of 
"qualified  individual  with  handicaps"  in 
order  to  make  clear  that  such  a  person 
must  be  able  to  participate  in  the 
program  offered  by  the  Commission.  The 
Commission  is  required  to  make 
modifications  in  order  to  enable  an 
applicant  with  handiciips  to  participate, 
but  is  not  required  to  offer  a  program  of 
a  fundamentally  different  nature.  The 
test  is  whether,  with  appropriate 
modifications,  the  applicant  can  achieve 
the  purpose  of  the  program  offered;  not 
whether  the  applicant  could  benefit  or 
obtain  results  from  some  other  program 
that  the  Commission  does  not  offer. 
Althou^  the  revised  definition  allows 
exclusion  of  some  individuals  with 
h.mdicaps  from  some  programs,  it 
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requires  that  an  individual  with 
handicaps  who  is  capable  of  achieving 
the  purpose  of  the  program  must  be 
accommodated,  provided  that  the 
modifications  do  not  fundamentally 
alter  the  nature  of  the  program. 

The  commenters  objected  to  this 
revised  deflnition  for  a  variety  of 
reasons.  They  asserted  that  the 
Commission  incorrectly  used  Davis  as 
the  justification  for  explaining  the 
differences  between  the  federally 
assisted  and  the  federally  conducted 
regulations  even  though  the  Supreme 
Court  expressly  upheld  the  validity  of 
the  federally  assisted  regulations  in 
Consolidated  Rail  Corp.  v.  Darrone.  465 
U.S.  624  (1984)  [Conrail).  This  argument 
misunderstands  the  Court's  actions  in 
Conrail.  In  that  case  the  Court  ruled  on 
a  series  of  issues,  the  most  important  of 
which  was  under  what  circumstances 
section  504  applied  to  employment 
discrimination  by  recipients.  The  Court 
did  not  concern  itself  either  directly  or 
indirectly  with  the  defmition  of 
"qualified  handicapped  person"  or    i 
whether  section  504  included  limitations 
based  on  "undue  fmancial  and 
administrative  burdens." 

One  comment  argued  that  provision  of 
a  sign  language  interpreter  or  relocation 
of  a  service  could  be  considered  a 
"fundamental  alteration"  in  the  nature 
of  a  program  or  activity.  The  J 

Commission  believes  that  the  specific 
provisions  of  the  regulation  on  program 
accessibility  and  communications 
clearly  establish  that,  absent  some 
unusual  circumstances,  such  an 
interpretation  would  be  incorrect. 

The  commenters  asserted  that  the 
deFinition  would  have  the  effect  of 
placing  on  the  individual  with  handicaps 
the  burden  of  proving  that  he  or  she  is 
qualified.  The  definition,  however, 
makes  clear  that  the  Commission  ha3 
the  burden  of  demonstrating  that  a 
proposed  modification  would  constitute 
a  fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthermore,  in 
demonstrating  that  a  modification  would 
result  in  such  an  alteration,  the 
Commission  must  follow  the  procedures 
established  in  §§  6.150(a)(2)  and 
6.160(d).  which  are  discussed  below,  for 
demonstrating  that  an  action  would 
result  in  undue  financial  and 
administrative  burdens.  That  is.  the 
decision  must  be  made  by  the  Chairman 
or  his  or  her  designee  in  writing  after 
consideration  of  all  resources  available 
for  the  program  or  activity  and  must  be 
accompanied  by  an  explanation  of  the 
reasons  for  the  decision.  If  the  Chairman 
or  his  or  her  designee  determines  that  an 
action  would  result  in  a  fundamental 
alteration,  options  must  be  considered 


that  would  enable  the  individual  with 
handicaps  to  achieve  the  purpose  of  the 
program  but  would  not  result  in  such  an 
alteration. 

The  commenters  argued  that  the 
definition  of  "qualified  handicapped 
person"  places  individuals  with 
handicaps  in  a  "Catch-22"  situation: 
because  only  qualified  individuals  with 
handicaps  are  protected  by  the  statute,  a 
determination  that  a  person  is  not 
qualified  would  make  enforcement 
remedies  unavailable  to  that  person. 
This  concern  is  misplaced.  If  the 
Commission  determined  that  an 
individual  with  handicaps  was  not 
"qualified."  the  person  could  use  the 
procedures  established  by  §  6.170  to 
challenge  that  determination,  just  as  he 
or  she  could  challenge  any  other 
decision  by  the  Commission  that  he  or 
she  believed  to  be  discriminatory. 

The  commenters  asserted  that  the 
definition  of  "qualified  handicapped 
person"  confused  what  should  be  two 
separate  inquiries:  whether  a  person 
meets  essential  eligibility  requirements 
and.  if  so,  whether  accommodation  is 
required.  They  argued  that  the  reference 
to  "fundamental  alteration"  in  the 
definition  focuses  attention  on 
accommodations  rather  than  on  abilities 
of  an  individual  with  handicaps.  The 
Supreme  Court  in  Davis,  however, 
developed  its  "fundamental  alteration" 
language  in  a  decision  that  was 
determining  the  nature  and  scope  of 
what  constitutes  a  qualified 
handicapped  person.  The  Commission 
continues  to  believe  that  the  concept  of 
"qualified  individual  with  handicaps" 
properly  encompasses  both  the  notion  of 
"essential  eligibility  requirements"  and 
the  notion  of  program  modifications  that 
might  fundamentally  alter  a  program. 

The  commenters  argued  that  our 
analysis  oi  Davis  was  inappropriate 
because  Davis  was  decided  on  the  basis 
of  individual  facts  unique  to  that  case  or 
because  Davis  involved  federally 
assisted  and  not  federally  conducted 
programs.  While  cases  are  decided  on 
the  basis  of  specific  factual  situations, 
courts,  especially  the  Supreme  Court, 
develop  general  principles  of  law  for  use 
in  analyzing  facts.  The  Davis  decision 
was  the  Supreme  Court's  first 
comprehensive  view  of  section  504,  a 
major  new  civil  rights  statute.  The  Davis 
holding,  that  a  person  who  cannot 
achieve  the  purpose  of  a  program 
without  fundamental  changes  in  its 
nature  is  not  a  "qualified  handicapped 
person,"  is  a  general  principle,  a 
statement  by  the  Court  on  how  it  views 
section  504.  It  is  therefore  necessary  to 
reflect  it  in  the  Commission's  regulation. 


For  programs  or  activities  that  do  not 
fall  under  the  first  paragraph,  paragraph 
(2)  of  the  definition  adopts  the  existing 
definition  in  the  coordination  regulation 
of  "qualified  handicapped  person"  with 
respect  to  services  for  programs 
receiving  Federal  financial  assistance 
(28  CFR  41.32(b)).  Under  this  part  of  the 
definition,  a  qualified  individual  with 
handicaps  is  an  individual  with 
handicaps  who  meets  the  essential 
eligibility  requirements  for  participation 
in  the  program  or  activity. 

Paragraph  (3)  explains  that  "qualified 
individual  with  handicaps"  means 
"qualified  handicapped  person"  as  that 
term  is  defined  for  purposes  of 
employment  in  29  CFR  1613.702(0,  which 
is  made  applicable  to  this  part  by 
§  6.140.  Nothing  in  this  part  changes 
existing  regulations  applicable  to 
employment. 

"Section  504."  This  definition  makes 
clear  that,  as  used  in  this  regulation, 
"section  504"  applies  only  to  programs 
or  activities  conducted  by  the 
Commission  and  not  to  programs  or 
activities  to  which  it  provides  Federal 
financial  assistance. 

Section  6.110  Self-evaluation 

This  section  requires  that  the 
Commission  conduct  a  self-evaluation  of 
its  compliance  with  section  504  within 
one  year  of  the  effective  date  of  this 
regulation.  The  self-evaluation 
requirement  is  present  in  the  existing 
section  504  coordination  regulation  for 
programs  or  activities  receiving  Federal 
financial  assistance  (28  CFR  41.5(b)(2)). 
Experience  has  deomonstrated  the  self- 
evaluation  process  to  be  a  valuable 
means  of  establishing  a  working 
relationship  with  individuals  with 
handicaps  that  promotes  both  effective 
and  efficient  implementation  of  section 
504. 

The  final  rule  uses  the  same  provision 
adopted  by  the  Department  of  Justice  in 
its  final  rule  implementing  section  504 
for  its  federally  conducted  programs.  28 
CFR  39.110.  The  Department  determined 
that  this  regulatory  language  was 
appropriate  after  it  had  analyzed  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  Executive  Order  12024.  and 
41  CFR  Part  101-6,  the  regulation  of  the 
General  Ser\'ices  Administration 
implementing  the  Act. 

This  final  rule  provides  that  the 
Commission  shall  provide  an 
opportunity  for  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
self-evaluation  process  and 
development  of  transition  plans  by 


submitting  comments  {both  oral  and 
written). 

One  comment  suggested  that  the 
Commission's  procedures  for  self- 
evaluation  include  (1)  an  assurance  that 
the  effects  of  a  discriminatory  policy 
will  be  eliminated,  (2)  a  transition  plan 
for  compliance,  and  (3j  specific 
modification  requirements  including 
those  for  persons  with  impaired  vision 
or  hearing.  The  Commission  rejects 
these  suggested  additions  to  the 
.  regulations  as  unnecessary. 

Section  &111    Notice 

Section  6.111  requires  the  Commission 
to  disseminate  sufficient  information  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  to  apprise  them  of  rights  and 
protections  afforded  by  section  504  and 
this  regulation.  Methods  of  providing 
this  information  include,  for  example, 
the  publication  of  information  in 
handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  Commission's  programs 
and  activities;  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio. 

The  comments  suggested  that  the 
regulation  specifically  require  that 
notice  information  "effectively"  apprise 
persons  of  their  rights  and  protection 
against  discrimination  and  that 
notification  of  Commission  policy 
regarding  nondiscrhnination  also  be 
distributed  in  recruitment  materials  as 
well  as  general  information.  The 
Commission  has  determined  that  the 
regulation  as  proposed  amply  satisfies 
the  Commission's  notice  obligations  and 
has  determined  not  to  adopt  the 
suggestions. 

Section  6.130    General  prohibitions 
against  discrimination 

Section  6.130  is  an  adaptation  of  die 
corresponding  section  of  the  section  504 
coordination  regulation  for  programs  or 
activities  receiving  Federal  financial 
assistance  (28  CFR  41.51). 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in  §  6.130 
establish  the  general  principles  for 
analyzing  whether  any  particular  action 
of  the  Commission  violates  this 
mandate.  These  principles  serve  as  the 
analytical  foundation  for  the  remaining 
sections  of  the  regulation.  If  the 
Commission  violates  a  provision  in  any 
of  the  subsequent  sections,  it  will  also 
violate  one  of  the  general  prohibitions 
found  in  §  6.130.  When  there  is  no 
applicable  subsequent  provision,  the 
general  prohibitions  stated  in  this 
section  apply. 


Paragraph  (bj  prohibits  overt  denials 
of  equal  treatment  of  individuals  with 
handicaps.  The  Commission  may  not 
refuse  to  provide  an  individual  with 
handicaps  with  an  equal  opportunity  to 
participate  in  or  benefit  from  its  program 
simply  because  the  person  is 
handicapped.  Such  blatantly 
exclusionary  practices  often  result  from 
the  use  of  irrebuttable  presumptions  that 
absolutely  exclude  certain  classes  of 
disabled  persons  (e.g.,  epileptics, 
hearing-impaired  persons,  persons  with 
heart  ailments)  from  participation  in 
programs  or  activities  without  regard  to 
an  individual's  actual  ability  to 
participate.  Use  of  an  irrebuttable 
presumption  is  permissible  only  when  in 
all  cases  a  physical  condition  by  its  very 
nature  would  prevent  an  indi\idual  from 
meeting  the  essential  eligibility 
requirements  for  participation  in  the 
activity  in  question.  It  would  be 
permissible,  therefore,  to  exclude 
without  an  individual  evaluation  ail 
persons  who  are  blind  in  both  eyes  from 
eligibility  for  a  license  to  operate  a 
commercial  vehicle  in  interstate 
commerce;  but  it  may  not  be  permissible 
to  automatically  disqualify  all  those 
who  are  blind  in  just  one  eye. 

in  addition,  section  504  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
program  if  the  fadlities  In  which  the 
program  is  conducted  are  inaccessible. 
Paragraph  {b)(l)(iii),  therefore,  requires 
that  the  opportunity  to  participate  or 
benefit  afforded  to  an  individual  with 
handicaps  be  as  effective  as  that 
afforded  to  others.  The  later  sections  on 
program  accessibility  (§§  6.149-6.151) 
and  communications  (§  6.160)  are 
specific  applications  of  this  principle. 

Despite  the  mandate  of  paragraph  (d) 
that  the  Commission  administer  its 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
handicaps,  paragraph  (b)(l)(!v),  in 
conjunction  with  paragraph  (d),  permits 
the  Commission  to  develop  separate  or 
different  aids,  benefits,  or  services  when 
necessary  to  provide  individuals  with 
handicaps  with  an  equal  opportunity  to 
participate  in  or  benefit  from  the 
Commission's  programs  or  activities. 
Paragraph  (b)(l)(iv)  requires  that 
different  or  separate  aids,  benefits,  or 
services  be  provided  only  when 
necessary  to  ensure  that  the  aids, 
benefits,  or  services  are  as  effective  as 
those  provided  to  others.  Even  when 
separate  or  different  aids,  benefits,  or 
services  would  be  more  effective, 
paragraph  (b)(2)  provides  that  a 
qualified  individual  with  handicaps  still 
has  the  right  to  choose  to  participate  in 


the  program  that  is  not  designed  to 
accommodate  individuals  with 
handicaps. 

Paragraph  (bMlRv)  prohibits  the 
Commission  from  denying  a  qualified 
individual  with  handicaps  the 
opportunity  to  participate  as  a  member 
of  a  planning  or  advisory  board. 

Paragraph  (b)(l)(vi)  prohibits  the 
Commission  from  limiting  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  any  aid,  benefit,  or 
service. 

Paragraph  (b)(3)  prohibits  the 
Commission  from  utilizing  criteria  or 
methods  of  administration  that  deny 
individuals  with  handicaps  access  to  the 
Commission's  programs  or  activities. 
The  phrase  "criteria  or  methods  of 
administration"  refers  to  official  written 
Commission  policies  and  to  the  actual 
practices  of  the  Commission.  This 
paragraph  prohibits  boUi  blatantly 
exclusionary  policies  or  practices  and 
nonessential  policies  and  practices  that 
are  neutral  on  their  face,  but  deny 
individuals  with  handicaps  an  effective 
opportunity  to  participate. 

Paragraph  {bH4)  specifically  applies 
the  prohibition  enunciated  in 
§  6.130(b)(3)  to  the  process  of  selecting 
sites  for  construction  of  new  facilities  or 
existing  facilities  to  be  used  by  the 
Commission.  Paragraph  (b)t4]  does  not 
apply  to  construction  of  additional 
buildings  at  an  existing  site. 

Paragraph  (b)(5)  prohibits  the 
Commission,  in  the  selection  of 
procurement  contractors,  from  using 
criteria  that  subject  qualified  individuals 
with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

One  comment  objected  to  the 
proposed  regulation's  failure  to  include 
a  paragraph  corresponding  to  one  that 
appears  in  the  regulations  for  federally 
assisted  programs  prohibiting  a 
recipient  from  providing  significant 
assistance  to  an  agency,  organization,  or 
person  that  discriminates.  The  inclusion 
of  such  a  provision  in  a  regulation 
applying  only  to  federally  conducted 
programs  or  activities,  as  opposed  to 
federally  assisted  programs,  clearly 
seems  inappropriate. 

Paragraph  (c)  provides  that  programs 
conducted  pursuant  to  Federal  statute  or 
Execufive  order  that  are  designed  to 
benefit  only  individuals  with  handicaps 
or  a  given  class  of  individuals  with 
handicaps  may  be  limited  to  those 
individuals  with  handicaps. 

Paragraph  (d),  discussed  above, 
provides  that  the  Commission  must 
administer  programs  and  activities  in 
the  most  integrated  setting  appropriate 
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requires  that  an  individual  with 
handicaps  who  is  capable  of  achieving 
the  purpose  of  the  program  must  be 
accommodated,  provided  that  the 
modirications  do  not  fundamentally 
alter  the  nature  of  the  program. 

The  commenters  objected  to  this 
revised  definition  for  a  variety  of 
reasons.  They  asserted  that  the 
Commission  incorrectly  used  Davis  as 
the  justification  for  explaining  the 
differences  between  the  federally 
assisted  and  the  federally  conducted 
regulations  even  though  the  Supreme 
Court  expressly  upheld  the  validity  of 
the  federally  assisted  regulations  in 
Consolidated  Rail  Corp.  v.  Darrone.  465 
U.S.  624  (1984)  [Conrail).  This  argument 
misunderstands  the  Court's  actions  in 
Conrail.  In  that  case  the  Court  ruled  on 
a  series  of  issues,  the  most  important  of 
which  was  under  what  circumstances 
section  504  applied  to  employment 
discrimination  by  recipients.  The  Court 
did  not  concern  itself  either  directly  or 
indirectly  with  the  definition  of 
"qualified  handicapped  person"  or  1 
whether  section  504  included  limitations 
based  on  "undue  financial  and 
administrative  burdens." 

One  comment  argued  that  provision  of 
a  sign  language  interpreter  or  relocation 
of  a  service  could  be  considered  a 
"fundamental  alteration"  in  the  nature 
of  a  program  or  activity.  The 
Commission  believes  that  the  specific 
provisions  of  the  regulation  on  program 
accessibility  and  communications 
clearly  establish  that,  absent  some 
unusual  circumstances,  such  an 
interpretation  would  be  incorrect. 

The  commenters  asserted  that  the 
definition  would  have  the  effect  of 
placing  on  the  individual  with  handicaps 
the  burden  of  proving  that  he  or  she  is 
qualified.  The  definition,  however, 
makes  clear  that  the  Commission  has 
the  burden  of  demonstrating  that  a 
proposed  modification  would  constitute 
a  fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthermore,  in 
demonstrating  that  a  modification  would 
result  in  such  an  alteration,  the 
Commission  must  follow  the  procedures 
established  in  §§  6.150(a)(2)  and 
6.160(d).  which  are  discussed  below,  for 
demonstrating  that  an  action  would 
result  in  undue  financial  and 
administrative  burdens.  That  is.  the 
decision  must  be  made  by  the  Chairman 
or  his  or  her  designee  in  writing  after 
consideration  of  all  resources  available 
for  the  program  or  activity  and  must  be 
accompanied  by  an  explanation  of  the 
reasons  for  the  decision.  If  the  Chairman 
or  his  or  her  designee  determines  that  an 
action  would  result  in  a  fundamental 
alteration,  options  must  be  consid^ed 


that  would  enable  the  individual  with 
handicaps  to  achieve  the  purpose  of  the 
program  but  would  not  result  in  such  ah 
alteration. 

The  commenters  argued  that  the 
definition  of  "qualified  handicapped 
person"  places  individuals  with 
handicaps  in  a  "Catch-22"  situation: 
because  only  qualified  individuals  with 
handicaps  are  protected  by  the  statute,  a 
determination  that  a  person  is  not 
qualified  would  make  enforcement 
remedies  unavailable  to  that  person. 
This  concern  is  misplaced.  If  the 
Commission  determined  that  an 
individual  with  handicaps  was  not 
"qualified."  the  person  could  use  the 
procedures  established  by  §  6.170  to 
challenge  that  determination,  just  as  he 
or  she  could  challenge  any  other 
decision  by  the  Commission  that  he  or 
she  believed  to  be  discriminatory. 

The  commenters  asserted  that  the 
definition  of  "qualified  handicapped 
person"  confused  what  should  be  two 
separate  inquiries:  whether  a  person 
meets  essential  eligibility  requirements 
and.  if  so.  whether  accommodation  is 
required.  They  argued  that  the  reference 
to  "fundamental  alteration"  in  the 
definition  focuses  attention  on 
accommodations  rather  than  on  abilities 
of  an  individual  with  handicaps.  The 
Supreme  Court  in  Davis,  however, 
developed  its  "fundamental  alteration" 
language  in  a  decision  that  was 
determining  the  nature  and  scope  of 
what  constitutes  a  qualified 
handicapped  person.  The  Commission 
continues  to  believe  that  the  concept  of 
"qualified  individual  with  handicaps" 
properly  encompasses  both  the  notion  of 
"essential  eligibility  requirements"  and 
the  notion  of  program  modifications  that 
might  fundamentally  alter  a  program. 

The  commenters  argued  that  our 
analysis  oi  Davis  was  inappropriate 
because  Davis  was  decided  on  the  basis 
of  individual  facts  unique  to  that  case  or 
because  Davis  involved  federally 
assisted  and  not  federally  conducted 
programs.  While  cases  are  decided  on 
the  basis  of  specific  factual  situations, 
courts,  especially  the  Supreme  Court, 
develop  general  principles  of  law  for  use 
in  analyzing  facts.  The  Davis  decision 
was  the  Supreme  Court's  first 
comprehensive  view  of  section  504,  a' 
major  new  civil  rights  statute.  The  Davis 
holding,  that  a  person  who  cannot 
achieve  the  purpose  of  a  program 
without  fundamental  changes  in  its 
nature  is  not  a  "qualified  handicapped 
person."  is  a  general  principle,  a 
statement  by  the  Court  on  how  it  views 
section  504.  It  is  therefore  necessary  to 
reflect  it  in  the  Commission's  regulation. 


For  programs  or  activities  that  do  not 
fall  under  the  first  paragraph,  paragraph 
(2)  of  the  definition  adopts  the  existing 
definition  in  the  coordination  regulation 
of  "qualified  handicapped  person"  with 
respect  to  ser\'ices  for  programs 
receiving  Federal  financial  assistance 
(28  CFR  41.32(b)).  Under  this  part  of  the 
definition,  a  qualified  individual  with 
handicaps  is  an  individual  with 
handicaps  who  meets  the  essential 
eligibility  requirements  for  participation 
in  the  program  or  activity. 

Paragraph  (3)  explains  that  "qualified 
individual  with  handicaps"  means 
"qualified  handicapped  person"  as  that 
term  is  defined  for  purposes  of 
employment  in  29  CFR  1613.702(f).  which 
is  made  applicable  to  this  part  by 
§  6.140.  Nothing  in  this  part  changes 
existing  regulations  applicable  to 
employment. 

"Section  504."  This  definition  makes 
clear  that,  as  used  in  this  regulation, 
"section  504"  applies  only  to  programs 
or  activities  conducted  by  the 
Commission  and  not  to  programs  or 
activities  to  which  it  provides  Federal 
financial  assistance. 

Section  6.110  Self-evaluation 

This  section  requires  that  the 
Commission  conduct  a  self-evaluation  of 
its  compliance  with  section  504  within 
one  year  of  the  effective  date  of  this 
regulation.  The  self-evaluation 
requirement  is  present  in  the  existing 
section  504  coordination  regulation  for 
programs  or  activities  receiving  Federal 
financial  assistance  (28  CFR  41.5(b)(2)). 
Experience  has  deomonstrated  the  self- 
evaluation  process  to  be  a  valuable 
means  of  establishing  a  working 
relationship  with  individuals  with 
handicaps  that  promotes  both  effective 
and  efficient  implementation  of  section 
504. 

The  final  rule  uses  the  same  provision 
adopted  by  the  Department  of  Justice  in 
its  final  rule  implementing  section  504 
for  its  federally  conducted  programs.  28 
CFR  39.110.  The  Department  determined 
that  this  regulatory  language  was 
appropriate  after  it  had  analyzed  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  Executive  Order  12024.  and 
41  CFR  Part  101-6,  the  regulation  of  the 
General  Services  Administration 
implementing  the  Act. 

This  final  rule  provides  that  the 
Commission  shall  provide  an 
opportunity  for  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
self-evaluation  process  and 
development  of  transition  plans  by 


submitting  comments  {both  oral  and 
written). 

One  comment  suggested  that  the 
Commission's  procedures  for  self- 
evaluation  include  (1)  an  assurance  that 
the  effects  of  a  discriminatory  policy 
will  be  eliminated.  (2)  a  transition  plan 
for  compliance,  and  (3)  specific 
modification  requirements  includlitg 
those  for  persons  with  impaired  vision 
or  hearing.  The  Commission  rejects 
these  suggested  additions  to  the 
regulations  as  unnecessary. 

Section  6.111    Notice 

Section  6.111  requires  the  Commission 
to  disseminate  sufficient  information  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  to  apprise  them  of  rights  and 
protections  afforded  by  section  504  and 
this  regulation.  Methods  of  providing 
this  information  include,  for  example, 
the  publication  of  information  in 
handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  Commission's  programs 
and  activities;  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio. 

The  comments  suggested  that  the 
regulation  specifically  require  that 
notice  information  "effectively"  apprise 
persons  of  their  rights  and  protection 
against  discrimination  and  that 
notification  of  Commission  policy 
regarding  nondiscrimination  also  be 
distributed  in  recruitment  materials  as 
well  as  general  information.  The 
Commission  has  determined  that  the 
regulation  as  proposed  amply  satisfies 
the  Commission's  notice  oblations  and 
has  determined  not  to  adopt  Uae 
suggestions. 

Section  6.130    General  prohibitions 
(it^ainst  discrimination 

Section  6.130  is  an  adaptation  of  the 
corresponding  section  of  the  section  504 
coordination  regulation  for  programs  or 
activities  receiving  Federal  financial 
assistance  (28  CFR  41.51). 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in  §  6.130 
establish  the  general  principles  for 
analyzing  whether  any  particular  action 
of  the  Commission  violates  this 
mandate.  These  principles  serve  as  the 
analytical  foundation  for  the  remaining 
sections  of  the  regulation.  If  the 
Commission  violates  a  provision  in  any 
of  the  subsequent  sections,  it  will  also 
violate  one  of  the  general  prohibitions 
found  in  §  6.130.  When  there  is  no 
applicable  subsequent  provision,  the 
general  prohibitions  stated  in  this 
section  apply. 


Paragraph  (bj  prohibits  .overt  denials 
of  equal  treatment  of  individuals  with 
handicaps.  The  Commission  may  not 
refuse  to  provide  an  individual  with 
handicaps  with  an  equal  opportunity  to 
participate  in  or  benefit  from  its  program 
simply  because  the  jwrson  is 
handicapped.  Such  blatantly 
exclusionary  practices  often  result  from 
the  use  of  irrebuttable  presumptions  that 
absolutely  exclude  certain  classes  of 
disabled  persons  {e.g.,  epileptics, 
hearing-impaired  persons,  persons  with 
heart  ailments)  from  participation  in 
programs  or  activities  without  regard  to 
an  individuals  actual  ability  to 
participate.  Use  of  an  irrebuttable 
presumption  is  permissible  only  when  in 
all  cases  a  physical  condition  by  its  very 
nature  would  prevent  an  individual  from 
meeting  the  essential  ehgibility 
requirements  for  participation  in  the 
activity  in  question.  It  would  be 
permissible,  therefore,  to  exclude 
without  an  individual  evaluation  all 
persons  who  are  blind  in  both  eyes  from 
eligibility  for  a  license  to  operate  a 
commercial  vehicle  in  interstate 
commerce;  but  it  may  not  be  permissible 
to  automatically  disqualify  all  those 
who  are  blind  in  just  one  eye. 

in  addition,  section  504  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
program  if  the  facilities  in  which  the 
program  is  conducted  are  inaccessible. 
Paragraph  (b)(l){iii),  therefore,  requires 
that  the  opportunity  to  participate  or 
benefit  afforded  to  an  individual  with 
handicaps  be  as  effective  as  that 
afforded  to  others.  The  later  sections  on 
program  accessibility  (§§  8.149-6.151) 
and  communications  (§  8.160)  are 
specific  applications  of  this  principle. 

Despite  the  mandate  of  paragraph  (d) 
that  the  Commission  administer  its 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
handicaps,  paragraph  (b){l)(iv),  in 
conjunction  with  paragraph  (d).  permits 
the  Commission  to  develop  separate  or 
different  aids,  benefits,  or  services  when 
necessary  to  provide  individuals  with 
handicaps  with  an  equal  opportunity  to 
participate  in  or  benefit  from  the 
Commission's  programs  or  activities. 
Paragraph  (b)(l)(iv)  requires  that 
different  or  separate  aids,  benefits,  or 
services  be  provided  only  when 
necessary  to  ensure  that  the  aids, 
benefits,  or  services  are  as  effective  as 
those  provided  to  others.  Even  when 
separate  or  different  aids,  benefits,  or 
services  would  be  more  effective, 
paragraph  (b)(2)  provides  that  a 
qualified  individual  with  handicaps  still 
has  the  right  to  choose  to  participate  in 


the  program  that  is  not  designed  to 
accommodate  individuals  with 
handicaps. 

Paragraph  (bMlRv)  prohibits  the 
Commission  from  denying  a  qualified 
individual  with  handicaps  the 
opportunity  to  participate  as  a  member 
of  a  planning  or  advisory  board. 

Paragraph  (b)(l)(vi)  prohibits  the 
Commission  from  limiting  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  any  aid,  benefit,  or 
service. 

Paragraph  (b)(3)  prohibits  the 
Commission  from  utilizing  criteria  or 
methods  of  administration  that  deny 
individuals  with  handicaps  access  to  the 
Commission's  programs  or  activities. 
The  phrase  "criteria  or  methods  of 
administration"  refers  to  official  written 
Commission  policies  and  to  the  actual 
practices  of  the  Commission.  This 
paragraph  prohibits  both  blatantly 
exclusionary  policies  or  practices  and 
nonessential  policies  and  practices  that 
are  neutral  on  their  face,  but  deny 
individuals  with  handicaps  an  effective 
opportunity  to  participate. 

Paragraph  {bK4)  specifically  applies 
the  prohibition  enunciated  in 
§  6.130(b)(3)  to  the  process  of  selecting 
sites  for  construction  of  new  facilities  or 
existing  facilities  to  be  used  by  the 
Commission.  Paragraph  (bK4)  does  not 
apply  to  construction  of  additional 
buildings  at  an  existing  site. 

Paragraph  (b)(5)  prohibits  the 
Commission,  in  the  selection  of 
procurement  contractors,  from  using 
criteria  that  subject  qualified  individuals 
with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

One  comment  objected  to  the 
proposed  regulation's  failure  to  include 
a  paragraph  corresponding  to  one  that 
appears  in  the  regulations  for  federally 
assisted  programs  prohibiting  a 
recipient  from  providing  significant 
assistance  to  an  agency,  organization,  or 
person  that  discriminates.  The  inclusion 
of  such  a  provision  in  a  regulation 
applying  only  to  federally  conducted 
programs  or  activities,  as  opposed  to 
federally  assisted  programs,  clearly 
seems  inappropriate. 

Paragraph  (c)  provides  that  programs 
conducted  pursuant  to  Federal  statute  or 
Executive  order  that  are  designed  to 
benefit  only  individuals  with  handicaps 
or  a  given  class  of  individuals  with 
handicaps  may  be  limited  to  those 
individuals  with  handicaps. 

Paragraph  (d),  discussed  above, 
provides  that  the  Commission  must 
administer  programs  and  activities  in 
the  most  integrated  setting  appropriate 


45624 


Federal  Register  /  Vol.  52.  No.  230  /  Tuesday.  December  1.  1987  /  Rules  and  Regulations 


to  (he  needs  of  qualified  individuals 
with  handicaps,  i.e.,  in  a  setting  that 
enables  individuals  with  handicaps  to 
interact  with  nonhandicapped  persons 
to  the  fullest  extent  possible. 


Section  6.140    Employment 

Section  6.140  prohibits  discrimination 
on  the  basis  of  handicap  in  employment 
by  the  Commission.  Courts  have  held 
that  section  504.  as  amended  in  1976, 
covers  the  employment  practices  of 
Executive  agencies.  Gardner  v.  Morris. 
752  F.2d  1271. 1277  (8th  Cir.  1965);  Smith 
v.  United  States  Postal  Service.  742F.2d 
257.  25»-260  (6th  Cir.  1984);  Prewitt  v. 
United  States  Postal  Service.  662  F.2d 
292.  302-04  (5th  Cir.  1981).  Contra   j 
McGuiness  v.  United  States  Postall 
Service.  744  F.2d  13ia  1320-21  (7th  Cir. 
1984):  Boyd  v.  United  States  Postal 
Service.  752  F.2d  410, 413-14  (9th  Cir. 
1985). 

Courts  uniformly  have  held  that,  in 
order  to  give  effect  to  section  501  of  the 
Rehabilitation  Act,  which  covers 
Federal  employment,  the  administrative 
procedures  of  section  501  must  be 
followed  in  processing  complaints  of 
employment  discrimination  under  | 
section  504.  Smith.  742  F.2d  at  262: 1 
Prewitt.  622  F.2d  at  304.  Accordingly. 
S  6.140  (Employment)  of  this  rule  adopts 
the  definitions,  requirements,  and 
procedures  of  section  501  as  established 
in  regulations  of  the  Equal  Employment 
Opportunity  Commission  (EEOC)  at  29 
CFR  Part  1613.  In  addition  to  this 
section.  §  6.170(b)  specifies  that  the 
Commission  will  use  the  existing  EEOC 
procedures  to  resolve  allegations  of 
employment  discrimination. 
Responsibility  for  coordinating 
enforcement  of  Federal  laws  prohibiting 
discrimination  in  employment  is 
assigned  to  the  EEOC  by  Executive 
Order  12067  (3  CFR,  1978  Comp..  p.  206). 
Under  this  authority,  the  EEOC 
establishes  government-wide  standards 
on  nondiscrimination  in  employment  on 
the  basis  of  handicap.  While  the 
Commission's  regulation  could  define 
terms  with  respect  to  employment  and 
enumerate  what  practices  are  covered 
and  what  requirements  apply,  the, 
Commission  has  adopted  EEOC's 
recommendation  that  to  avoid 
duplicative,  competing,  or  conflicting 
standards  with  respect  to  Federal 
employment,  reference  in  these 
regulations  to  the  government-wide 
EEOC  rules  is  sufficient.  The  class  of 
Federal  employees  and  applicants  for 
employment  covered  by  section  504  is 
identical  to  or  subsumed  within  that 
covered  by  section  501.  To  apply 
different  or  lesser  standards  to  persons 
alleging  violations  of  section  504  could 
lead  unnecessarily  to  confusion  in  the 


enforcement  of  the  Rehabilitation  Act 
with  respect  to  Federal  employment. 

Except  for  editorial  changes,  the 
section  remains  unchanged  from  the 
version  published  in  the  NPRM. 

Section  6.149    Program  accessibility: 
Discrimination  prohibited 

Section  6.149  states  the  general 
nondiscrimination  principle  underlying 
the  program  accessibility  requirements 
of  §§  6.150  and  6.151.  No  comments 
were  received  on  this  section.  Except  for 
editorial  changes,  it  remains  unchanged 
from  the  version  published  in  the  NPRM. 

Section  6.150    Program  accessibility: 
Existing  facilities 

This  regulation  adopts  the  program 
accessibility  concept  found  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.57).  with  certain 
modifications.  Thus,  S  6.150  requires 
that  each  Commission  program  or 
activity,  when  viewed  in  its  entirety,  be 
readily  accessible  to  and  usable  by 
individuals  with  handicaps.  The 
regulation  also  makes  clear  that  the 
Commission  is  not  required  to  make 
each  of  its  existing  facilities  accessible 
(§  6.150(a)(1)).  However,  §  6.150,  unlike 
28  CFR  41.57,  places  explicit  limits  on 
the  Commission's  obligation  to  ensure 
program  accessibility  (5  6.150(a)(2)). 
Paragraph  (a)(2)  generally  codifies 
recent  case  law  that  defines  the  scope  of 
the  Commission's  obligation  to  ensure 
program  accessibility.  This  paragraph 
provides  that  in  meeting  the  program 
accessibility  requirement  the 
Commission  is  not  required  to  take  any 
action  that  would  result  in  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity  or  in  undue 
financial  and  administrative  burdens.  A 
similar  limitation  is  provided  in 
§  6.160(d).  This  provision  is  based  on  the 
Supreme  Court's  holding  in 
Southeastern  Community  College  v. 
Davis.  442  U.S.  397  (1979).  that  section 
504  does  not  require  program 
modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  on  the  Court's  statement 
that  section  504  does  not  require 
modifications  that  would  result  in 
"undue  financial  and  administrative 
burdens."  442  U.S.  at  412.  Since  Davis. 
circuit  courts  have  applied  this 
limitation  on  a  showing  that  only  one  of 
the  two  "undue  burdens"  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See  e.g..  Dopico  v.  Goldschmidt.  687  F.2d 
644  (2d  Cir.  1982);  American  Public 
Transit  Association  v.  Lems  (APTA). 
655  F.2d  1272  (D.C.  Cir.  1981). 


Paragraphs  (a)(2)  and  6.160(d)  are  also 
supported  by  the  Supreme  Court's 
decision  in  Alexander  v.  Choate  469  U.S. 
287  (1985).  Alexander  involved  a 
challenge  to  the  State  of  Tennessee's 
reduction  of  inpatient  hospital  care 
coverage  under  Medicaid  from  20  to  14 
days  per  year.  Plaintiffs  argued  that  this 
reduction  violated  section  504  because  it 
has  an  adverse  impact  on  handicapped 
persons.  The  Court  assumed  without 
deciding  that  section  504  reaches  at 
least  some  conduct  that  has  an 
unjustifiable  disparate  impact  on 
handicapped  people,  but  held  that  the 
reduction  was  not  "the  sort  of  disparate 
impact"  discrimination  that  might  be 
prohibited  by  section  504  or  its 
implementing  regulation.  Id.  at  299. 

Relying  on  Davis,  the  Court  said  that 
section  504  guarantees  qualified 
handicapped  persons  "meaningful 
access  to  the  benefits  that  the  grantee 
offers",  id.  at  301.  and  that  "reasonable 
adjustments  in  the  nature  of  the  benefit 
being  offered  must  at  times  be  made  to 
assure  meaningful  access."  Id.  at  n.21 
(emphasis  added).  However,  section  504 
does  not  require  "  'changes,' 
'adjustments,'  or  'modifications'  to 
existing  programs  that  would  be 
'substantial'  *  *  *  or  that  would 
constitute  'fundamental  alteration[s|  in 
the  nature  of  a  program'  ".  Id.  at  n.20 
(citations  omitted). 

i4 /exonder  supports  the  position, 
based  on  Davis  and  the  earlier,  lower 
court  decisions,  that  in  some  situations, 
certain  accommodations  for  a 
handicapped  person  may  so  alter  an 
agency's  program  or  activity,  or  entail 
such  extensive  costs  and  administrative 
burdens  that  the  refusal  to  undertake 
the  accommodations  is  not 
discriminatory.  Thus  failure  to  include 
such  an  "undue  burdens"  provision 
could  lead  to  judicial  invalidation  of  the 
regulation  or  reversal  of  a  particular 
enforcement  action  taken  pursuant  to 
the  regulation.  This  provision  is 
therefore  unchanged  from  the  proposed 
rule. 

Some  commenters  asserted  that  the 
holding  in  Davis  was  that  the  plaintiff 
was  not  a  qualified  handicapped  person 
and  that  the  subsequent  reference  to 
"undue  financial  and  administrative 
burdens"  is  mere  dicta.  This  view 
overlooks  the  interpretations  of  Davis 
provided  by  the  Federal  circuit  court 
cases  mentioned  above.  The  APTA  and 
Dopico  decisions  make  it  clear  that 
financial  burdens  can  limit  the 
obligation  to  comply  with  section  504. 
See  also  New  Mexico  Association  for 
Retarded  Citizens  v.  New  Mexico.  678 
F.2d  847  (10th  Cir.  1982).  In  addition,  the 
Court  in  Alexander  held  that  the 
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"administrative  costs"  of  subjecting  any 
action  affecting  Medicaid  recipients  to  a 
detailed  analysis  of  its  effects  on 
handicapped  people  "would  be  well 
beyond  the  accommodations  that  are 
required  under  Davis."  469  U.S.  at  308. 

One  comment  included  a  lengthy 
analysis  opposing  the  undue  burdens 
defense.  This  comment  was  premised  on 
the  assumption  that  the  proposed 
regulation  was  substantively 
inconsistent  with  the  regulations  for 
federally  assisted  programs.  This 
assumption  is  incorrect.  Judicial 
interpretations  have  established  that 
neither  section  504  nor  the  regulations 
for  federally  assisted  programs  establish 
an  unlimited  obligation  to  modify 
programs  or  activities  to  acconunodate 
individuals  with  handicaps. 

This  comment  also  argued  that  APTA 
is  no  longer  good  law,  in  view  of  the- 
Supreme  Court's  decision  in 
Consolidated  Rail  Corp.  v,  Darrone,  465 
U.S.  624  (1984)  [Conrail).  in  which  the 
Court  said  that  Congress  intended, 
through  the  1978  amendments  to  the 
statute,  to  codify  the  HEW  regulation. 
Another  commenter  also  argued  that 
Conrail  prohibits  departures  from  the 
language  of  the  federally  assisted 
regulation.  The  Conrail  decision 
addressed  only  the  question  of 
employment  coverage  under  the  statute 
and  cannot  be  read  to  mean  that 
Congress  "codified"  other  parts  of  the 
regulation.  Furthermore,  the  undue 
burdens  defense  is  not  inconsistent  with 
the  HEW  regulation;  in  fact,  the 
employment  provisions  of  the  HEW 
ri;gulation — those  addressed  in 
Conrail — do  include  an  "undue 
hardship"  defense.  This  position  is 
confirmed  by  the  Supreme  Court's 
decision  in  Alexander.  There  the  Court 
referred  to  its  previous  recognition  in 
Conrail  of  the  regulation  as  "an 
important  source  of  guidance  on  the 
meaning  of  section  504,"  4B9  U.S.  at  304, 
n.24,  and  at  the  same  time,  as  discussed 
above,  emphasized  that  section  504  does 
not  mandate  extensive  costs  and 
administrative  burdens. 

The  Commission  has  carefully 
considered  the  comments  on  the  process 
that  it  should  follow  in  determining 
whether  a  program  modification  would 
result  in  undue  financial  and 
administrative  burdens.  We  are 
adopting  the  proposed  rule's  procedural 
requirements  for  the  application  of  the 
"fundamental  alteration"  and  "undue 
financial  and  administrative  burdens" 
language,  and  we  intend  to  be  guided  by 
six  principles  in  applying  those 
procedures. 

First,  we  explicitly  acknowledge  that, 
in  most  cases,  making  a  Commission 
program  accessible  will  likely  not  result 


in  undue  burdens.  Second,  the  burden  of 
proving  that  the  accommodation  request 
will  result  in  a  fundamental  alteration  or 
undue  burdens  is  placed  squarely  on  the 
Commission,  not  on  the  handicapped 
person.  Third,  in  determining  whether 
financial  and  administrative  burdens  are 
undue,  we  will  consider  all  Commission 
resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program.  Fourth,  the  "fundamental 
aIteration"/"undue  burdens"  decision  is 
to  be  made  by  the  Chairman  or  his  or 
her  designee  and  must  be  accompanied 
by  a  written  statement  of  reasons  for 
reaching  such  a  conclusion.  Fifth,  if  a 
disabled  person  disagrees  with  the 
Commission's  finding,  he  or  she  can  file 
a  complaint  under  the  complaint 
procedures  established  by  §  6.170. 
Finally,  even  if  there  is  a  determination 
that  making  a  program  accessible  will 
fundamentally  alter  the  nature  of  the 
program,  or  will  result  in  undue 
financial  and  administrative  burdens, 
the  Commission  must  still  take  action, 
short  of  that  outer  limit,  that  will  open 
participation  in  the  Commission's 
program  to  disabled  persons. 

The  commenters  objected  to  the 
provision  that  the  "undue  burdens" 
decision  would  be  based  on 
consideration  of  "all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program." 
arguing  that  it  should  be  based  on  the 
resources  of  the  agency  as  a  whole. 
They  argued  that  this  formulation  was 
required  because  all  agency  resources 
come  from  taxpayers'  monies  and 
should  not  be  used  to  support 
discrimination.  We  believe  that  the 
Commission's  entire  budget  is  an 
inappropriate  touchstone  for  making 
determinations  as  to  undue  financial 
and  administrative  burdens.  Parts  of  the 
Commission's  budget  may  be  earmarked 
for  specific  purposes  and  are  simply  not 
available  for  use  in  making  the 
Commission's  programs  accessible  to 
disabled  persons. 

One  commenter  said  that  the  term 
"undue  hardship"  used  in  regulations  for 
federally  assisted  programs  is  more 
specific  and  less  discriminatory  than  the 
term  "undue  burdens."  The  term  "undue 
hardship"  is  a  term  of  art  used  in 
connection  with  employment.  The  term 
"undue  burdens"  is  taken  from  the 
Supreme  Court's  opinion  in  Davis  and  is 
appropriately  included  in  this  regulation. 

The  commenters  argued  that  section 
504  creates  an  absolute  right  to  access, 
and  that  cost  cannot  limit  this  right, 
although  it  may  be  a  factor  in 
determining  time  frames  for  compli...ice. 
Section  504  does  not  create  an  absolute 
right  to  access.  The  Supreme  Court 
stated  in  Davis  that  recipients  need  not 


undertake  modifications  to  their 
programs  to  meet  the  requirements  of 
section  504  that  would  result  in  "undue 
financial  and  administrative  burdens." 
This  understanding  of  section  504  and 
its  implementing  regulations  for 
federally  assisted  programs  is  shared  by 
the  lower  Federal  courts,  which  have 
routinely  applied  the  "undue  burdens" 
limitation  to  accessibility  issues. 
Congress  suggested  no  different 
interpretation  of  section  504  when 
applying  it  to  federally  conducted 
programs.  Spreading  the  cost  of 
compliance  over  a  period  of  time  is, 
however,  one  way  of  avoiding  undue 
financial  and  administrative  burdens, 
and  the  Commission  will  consider  that 
as  an  option  whenever  it  considers 
asserting  that  defense. 

Paragraph  (b)  sets  forth  a  number  of 
means  by  which  program  accessibility 
may  be  achieved,  including  redesign  of 
equipment,  reassignment  of  services  to 
accessible  buildings,  and  provision  of 
aides.  In  choosing  among  methods,  the 
Commission  shall  give  priority 
consideration  to  those  that  will  be 
consistent  with  provision  of  services  in 
the  most  integrated  setting  appropriate 
to  the  needs  of  handicapped  persons. 
Structural  changes  in  existing  facilities 
are  required  only  when  there  is  no  other 
feasible  way  to  make  the  Commission's 
program  accessible.  The  Commission 
may  comply  with  the  program 
accessibility  requirement  by  delivering 
services  at  alternate  accessible  sites  or 
making  home  visits  as  appropriate. 

Paragraphs  (c)  and  (d)  establish  time 
periods  for  complying  with  the  program 
accessibility  requirement.  As  currently 
required  for  federally  assisted  programs 
by  28  CFR  41.57(b),  the  Commission 
must  make  any  necessary  structural 
changes  in  facilities  as  soon  as 
practicable,  but  in  no  event  later  than 
three  years  after  the  effective  date  of 
this  regulation.  Where  structural 
modifications  are  required,  a  transition 
plan  shall  be  developed  within  six 
months  of  the  effective  date  of  this 
regulation.  Aside  from  structural 
changes,  all  other  necessary  steps  to 
achieve  compliance  shall  be  taken 
within  sixty  days. 

Section  6.151    Program  ac::essibility: 
New  construction  and  alterations 

Overlapping  coverage  exists  with 
respect  to  new  construction  and 
alterations  under  section  504  and  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  Section 
6.151  provides  that  those  buildings  that 
are  constructed  or  altered  by,  on  behalf 
of,  or  for  the  use  of  the  Commission 
shall  be  designed,  constructed,  or 
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altered  to  be  readily  accessible  to  and 
usable  by  individuals  with  handicaps  in 
accordance  with  41  CFR  101-19.600  to 
101-19.607.  This  standard  was 
promulgated  pursuant  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  It  is 
appropriate  to  adopt  the  existing 
Architectural  Barriers  Act  standard  for 
section  504  compliance  because  new 
and  altered  buildings  subject  to  this 
regulation  are  also  subject  to  the 
Architectural  Barriers  Act  and  because 
adoption  of  the  standard  will  avoid 
duplicative  and  possibly  inconsistent 
standards. 

This  regulation  does  not  require  that 
buildings  leased  after  the  effective  date 
of  the  regulation  meet  the  new 
construction  standards  of  §  6.151  rather 
than  the  program  accessibility  standard 
for  existing  facilities  in  S  6.150.  Federal 
practice  under  section  504  has  always 
treated  newly  leased  buildings  as 
subject  to  the  existing  facility  program 
accessibility  standard.  Unlike  the 
construction  of  new  buildings  where 
architectural  barriers  can  be  avoided  at 
little  or  no  cost,  the  application  of  new 
construction  standards  to  an  existing 
building  being  leased  raises  the  same 
prospect  of  retrofitting  buildings  as  the 
use  of  an  existing  Federal  facility,  and 
the  Commission  believes  the  same 
program  accessibility  standard  should 
apply  to  both  owned  and  leased  existing 
buildings.  j 

In  Rose  v.  United  States  Postal    I 
Service.  774  F.2d  1355  (9th  Cir.  1985).  the 
Ninth  Circuit  held  that  the  Architectural 
Barriers  Act  requires  accessibility  at  the 
time  of  lease.  The  Rose  court  did  not 
address  the  issue  of  whether  section  504 
likewise  requires  accessibility  as  a 
condition  of  lease,  and  the  case  was 
remanded  to  the  District  Court  for,  { 
among  other  things,  consideration  of 
that  issue.  The  Commission  may  provide 
more  specific  guidance  on  section  504 
requirements  for  leased  buildings  after 
the  litigation  is  completed.  | 

Section  6.160    Communications 

Section  6.160  requires  the  Commission 
to  take  appropriate  steps  to  ensure 
effective  communication  with  personnel 
of  other  Federal  entities,  applicants, 
participants,  and  members  of  the  public. 
These  steps  shall  include  procedures  for 
determining  when  auxiliary  aids  are 
necessary  under  §  6.160(a)(1)  to  afford 
an  individual  with  handicaps  an  equal 
opportunity  to  participate  in.  and  to 
enjoy  the  benefits  of,  the  Commission's 
program  or  activity.  They  shall  also 
include  an  opportunity  for  individuals 
with  handicaps  to  request  the  auxiliary 
aids  of  their  choice.  This  expressed 
choice  shall  he  given  primary 


consideration  by  the  Commission 
(S  6.160(a)(l)(i)).  The  Commission  shall 
honor  the  choice  unless  it  can 
demonstrate  that  another  effective 
means  of  communication  exists  or  that' 
use  of  the  means  chosen  would  not  be 
required  under  §  6.160(d).  That 
paragraph  limits  the  obligation  of  the 
Commission  to  ensure  effective 
communication  in  accordance  with 
Davis  and  the  circuit  court  opinions 
interpreting  it  [see  supra  preamble 
§  6.150(a)(2)).  Unless  not  required  by 
i  6.160(d),  the  Commission  shall  provide 
auxiliary  aids  at  no  cost  to  the 
individual  with  handicaps. 

The  discussion  of  §  6.150(a).  Program 
accessibility:  Existing  facilities, 
regarding  the  determination  of  undue 
financial  and  administrative  burdens 
also  applies  to  this  section  and  should 
be  referred  to  for  a  complete 
understanding  of  the  Commission's 
obligation  to  comply  with  §  6.160. 

One  comment  argued  that  the 
communications  section  should  require 
that  communications  for  handicapped 
people  be  "equal"  to  those  for 
nonhandicapped  people,  not  merely 
"effective."  "Hie  regulation  requires  the 
Commission  to  provide  auxiliary  aids  to 
ensure  that  individuals  with  handicaps 
have  "an  equal  opportunity  to 
participate  in.  and  enjoy  the  benefits  of, 
a  program  or  activity  conducted  by  the 
Commission."  Where  the  form  of 
communication  is  different  for 
individuals  with  handicaps  than  for 
nonhandicapped  people  [e.g.,  oral 
instead  of  written  for  blind  people,  sign 
language  instead  of  speech  for  deaf 
people)  the  effectiveness  of  the 
communication  is  the  only  appropriate 
measurement  of  equality  of  treatment. 

In  some  circumstances,  a  notepad  and 
written  materials  may  be  sufficient  to 
permit  effective  communication  with  a 
hearing-impaired  person.  In  many 
circumstances,  however,  they  may  not 
be.  particularly  when  the  information 
being  communicated  is  complex  or 
exchanged  for  a  lengthy  period  of  time 
[e.g..  a  meeting)  or  where  the  hearing- 
impaired  applicant  or  participant  is  not 
skilled  in  spoken  or  written  language.  In 
these  cases,  a  sign  language  interpreter 
may  be  appropriate.  For  vision-impaired 
persons,  effective  communication  might 
be  achieved  by  several  means,  including 
readers  and  audio  recordings.  In 
general,  the  Commission  intends  to   • 
inform  the  public  of  (1)  the 
communications  services  it  offers  to 
afford  individuals  with  handicaps  an 
equal  opportunity  to  participate  in  or  to 
benefit  from  its  programs  or  activities. 
(2)  the  opportunity  to  request  a 
particular  mode  of  communication,  and 


(3)  the  Commission's  preferences 
regarding  auxiliary  aids  if  it  can 
demonstrate  that  several  different 
modes  are  effective. 

The  Commission  shall  ensure  effective 
communication  with  vision-impaired 
and  hearing-impaired  persons  involved 
in  hearings  conducted  by  the 
Commission.  Auxilliary  aids  must  be 
afforded  where  necessary  to  ensure 
effective  communication  at  the 
proceedings. 

If  sign  language  interpreters  are 
necessary,  the  Commission  may  require 
that  it  be  given  reasonable  notice  prior 
to  the  proceeding  of  the  need  for  an 
interpreter.  Moreover,  the  Commission 
need  not  provide  individually  prescribed 
devices,  readers  for  personal  use  or 
study,  or  other  devices  of  a  personal 
nature.  (§  6.160(a)(l)(ii)).  For  example, 
the  Commission  need  not  provide  eye 
glasses  or  hearing  aids  to  applicants  or 
participants  in  its  programs.  Similarly 
the  regulation  does  not  require  the 
Commission  to  provide  wheelchairs  to 
persons  with  mobility  impairments. 
The  comments  suggested  that  the 
Commission's  language  in 
§  6.160(a)(l)(ii).  which  states  that  the 
Commission  need  not  provide 
individually  prescribed  devices  or 
readers  for  personal  use  or  study,  be 
modified  to  state  that  such  devices  are 
not  required  for  "nonprogram  material." 
This  suggestion  has  not  been  adopted 
because  it  is  less  clear  than  the  existing 
formulation,  which  is  intended  to 
distinguish  between  communications 
that  are  necessary  to  obtain  the  benefits 
of  the  Federal  programs  and  those  that 
are  not.  and  which  parallels  the 
requirements  of  the  Federal 
Government's  section  504  regulations  for 
federally  assisted  programs.  For 
example,  a  federally  operated  library 
would  have  to  ensure  effective 
communication  between  its  librarian 
and  a  patron,  but  not  between  the 
patron  and  a  friend  who  had 
accompanied  him  or  her  to  the  library. 

The  comments  suggested  that  the 
definition  of  auxiliary  aids  should 
include  attendant  ser\'ices  that  may  be 
needed  to  aid  disabled  persons  to  travel 
to  meetings.  They  also  recommended 
that  in  some  cases  attendant  services 
may  be  an  appropriate  auxiliary  aid  to 
achieve  program  accessibility.  The 
Commission  has  not  adopted  the 
approach  recommended  by  these 
comments.  To  the  pxtent  that  the 
services  of  an  attendant  are  not  directly 
related  to  a  federally  conducted 
program  or  activity,  it  would  be 
inappropriate  to  require  them  at  Federal 
expense.  For  example,  the  services  of  a 
sign  language  interpreter  make  a 
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workshop  as  available  to  any  deaf 
participant  as  it  is  to  other  participants. 
The  need  for  services  of  interpreters 
arises  directly  out  of  the  presentation  of 
information  in  a  form  that  can  be 
understood  by  hearing  persons. 
However,  the  Commission  views  the 
services  of  an  attendant  for  a  disabled 
porson  as  generally  personal  in  nature 
and  not  directly  related  to  the  federally 
conducted  program. 

A  different  conclusion,  however, 
might  be  reached  for  Federal  employees 
or  other  persons  traveling  for  the 
Commission.  Where  a  disabled  person 
who  is  unable  to  travel  without  an 
attendant  is  required  to  perform  official 
travel,  the  travel  expenses  of  an 
attendant,  including  per  diem  and 
transportation  expenses,  may  be  paid  by 
the  Commission.  See  5  U.S.C. 
3102(d)(1982), 

The  Commission  has  not  adopted  a 
suggestion  by  one  commenter  that  a 
provision  be  added  to  this  section 
requiring  the  Commission  to  make 
efforts  to  provide  captioning  on  training 
films  and  video  tapes.  Such  a  provision 
would  limit  the  Commission's  flexibility 
in  selecting  other,  equally  suitable  and 
possibly  less  expensive,  methods  for 
atxommodating  hearing-impaired 
persons  as  the  need  arises. 

We  have  also  declined  to  follow  a 
commenter's  suggestion  that  a  provision 
be  added  to  this  section  that  would 
require  the  Commission  to  take 
appropriate  steps  to  provide 
handicapped  persons  with  information 
regarding  their  section  504  rights  under 
the  agency's  programs  or  activities.  Such 
a  provision  would  be  redundant  with  the 
broader  and  more  detailed  requirements 
of  §  6.111.  previously  discussed. 

Paragraph  (b)  requires  the 
Commission  to  provide  information  to 
handicapped  persons  concerning 
accessible  services,  activities,  and 
facilities.  Paragraph  (c)  requires  the 
Commission  to  provide  signs  at 
inaccessible  facilities  that  direct  users  to 
locations  with  information  about 
accessible  facilities. 

Section  6.170    Compliance  procedures 

Paragraph  (a)  specifies  that 
paragraphs  (c)  through  (1)  of  this  section 
establish  the  procedures  for  processing 
complaints  other  than  employment 
complaints.  Paragraph  (b)  provides  that 
the  Commission  will  process 
employment  complaints  according  to 
procedures  established  in  existing 
regulations  of  the  EEOC  (29  CFR  Part 
1613)  pursuant  to  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C, 
791). 

The  Commission  has  amended 
paragraphs  (c)  through  (k)  to  take  into 


consideration  suggoslions  made  by  the 
commenlcrs  and  to  delegate  authority 
under  the  section  to  the  Commission's 
Director  of  Equal  Employment 
Opportunity  ("EEO  Director").  Thus. 

—Paragraph  (c)  designates  the  EEO 
Director  as  the  official  responsible  for 
the  implementation  and  operation  of  the 
section. 

—Paragraph  (d)  permits  the  filing  with 
the  EEO  Director  of  a  complaint  by  a 
person  in  his  individual  capacity  or  as  a 
representative  of  a  class  of  which  he  or 
she  is  a  member  or  by  an  authorized 
THpresentative  of  such  person;  it  requires 
that  the  complaint  be  filed  within  180 
days  of  the  alleged  act  of  discrimination 
unless  the  EEO  Director  extends  the 
time  period  for  good  cause;  and  it 
requires  that  the  complaint  be 
addressed  to  the  EEO  Director. 

—Paragraph  (e)  authorizes  the  EEO 
Director  to  determine  whether  the 
Commission  has  jurisdiction  over  a 
complaint  and,  if  the  EEO  Director 
determines  that  the  Commission  does 
not  have  jurisdiction  over  a  complaint, 
he  or  she  shall  promptly  notify  the 
complainant  and  make  reasonable 
efforts  to  refer  the  complaint  to  the 
appropriate  entity  of  the  Federal 
Government.* 

—Paragraph  (f)  requires  the  EEO 
Director  to  notify  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  upon  receipt  of  a  complaint 
alleging  that  a  building  or  facility 
subject  to  the  Architectural  Barriers  Act 
was  designed,  constructed,  or  altered  in 
a  manner  that  does  not  provide  ready 
access  to  and  use  by  handicapped 
persons, 

—Paragraph  (g)  authorizes  the  EEO 
Director  to  determine  whether  a 
complaint  is  complete,  and  if  he  or  she 
deterinines  that  a  complaint  is 
incomplete,  to  so  notify  the  complainant, 
and  to  dismiss  the  complaint  without 
prejudice  if  the  complainant  fails  to 
complete  the  complaint  within  30  days 
of  the  date  of  the  notice. 

— Paragraph  (h)  requires  the  EEO 
Director,  wiAin  180  days  of  his  or  her 
receipt  of  a  complete  complaint,  to 
notify  the  complainant  by  letter  of  the 
EEO  Director's  findings  of  fact  and 
conclusions  of  law,  description  of  a 
remedy  for  each  violation  found,  and 
notice  of  the  right  to  appeal. 


'  One  commenter  objected  to  our  proposed 
regulation's  limiting  the  Commission's  referral 
obligation  to  making  "reasonable  efforts"  to  refer  a 
complaint  to  the  appropriate  governmental  entity. 
The  commenter  suggested  that  the  rule  be  amended 
to  impose  an  absolute  obligation.  The  Commission 
di^clines  to  adopt  this  suggestion  since  some 
cumpluinis  may  not  be  referrable.  e.g.,  a  complaint 
over  which  no  Federal  agency  has  jurisdiction  or 
that  lacks  sufficient  information  to  enable  the 
Commission  to  identify  the  appropriate  agency. 


— Paragraph  (i)  permits  an  appeal  to 
the  Commission's  General  Counsel  from 
a  determination  by  the  EEO  Director 
under  paragraph  (h).  The  paragraph 
further  provides  that  the  appeal  must  be 
filed  within  90  days  of  the  complainant's 
receipt  of  the  letter  required  by 
paragraph  (h)  unless  the  General 
Coimsel  extends  the  time  period  for 
good  cause,  and  it  specifies  what  the 
appeal  must  contain. 

— Paragraph  (j)  requires  the  General 
Counsel  to  notify  the  complainant  of  the 
results  of  the  appeal  within  60  days  of 
the  receipt  of  the  appeal  unless  the 
General  Counsel  determines  that 
additional  information  is  needed  from 
the  complainant,  in  which  event  the  60- 
day  period  will  begin  to  run  from  the 
date  of  receipt  of  the  additional 
infoimation.  The  paragraph  also  confers 
upon  the  General  Counsel  discretionary 
authority  to  refer  the  appeal  to  the 
Commission  for  final  determination 
provided  that  the  Commission's  final 
determination  is  made  within  the  60-day 
time  period  specified  by  the  paragraph. 

— Paragraph  (k)  of  the  proposed 
regulation  would  have  authorized  the 
Assistant  Attorney  General,  Civil  Rights 
Division,  United  States  Department  of 
Justice,  to  grant  extensions  of  time  in 
which  to  reach  a  determination  on  a 
complaint  or  appeal.  Since  this  proposed 
oversight  is  not  required  by  statute,  this 
regulation  authorizes  the  Chairman  to 
determine  such  grants  of  extensions  of 
time. 

— Paragraph  (1)  permits  the 
Commission  to  delegate  its  authority  for 
investigating  complaints  to  other 
Federal  agencies.  However,  the 
statutory  obligation  of  the  Commission 
to  make  a  final  determination  of 
compliance  or  noncompliance  may  not 
be  delegated. 

One  commenter  requested  the 
addition  of  a  provision  whereby  the 
Commission  would  award  attorneys  fee 
to  complainants.  Another  commenter 
suggested  that  the  Equal  Access  to 
Justice  Act  (5  U.S.C.  504)  might  provide 
for  the  award  of  fees.  Nothing  contained 
in  title  V  of  the  Rehabilitation  Act 
provides  for  the  agency  award  of 
attorneys  fees  in  administrative 
proceedings  other  than  those  involving 
Federal  employment.  Nor  does  the  EAJA 
and  the  Commission's  implementing 
regulations  at  16  CFR  Part  3  provide  for 
such  awards  in  hearings  conducted 
under  S  6.170.  We  have  therefore 
included  no  attorneys  fee  provision  in 
the  regulations. 

We  have  also  declined  to  follow  the 
suggestion  of  one  commenter  that  the 
regulation  be  clarified  to  state  that  the 
existence  of  the  Commission's  internal 
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compliance  procedures  does  not  curtail 
a  complainant's  right  to  seek  direct 
judicial  relief  or  to  obtain  de  novo 
review  of  Commission  action  under  the 
section.  Those  issues  are  appropriate  for 
the  courts  to  decide.  I 

List  of  Subjects  in  16  CFR  Part  6 

Blind.  Civil  rights.  Employment.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees,  Handicapped. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  I  of  Title  18  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

A  new  Part  6  is  added  to  read  as 
follows: 


PART  e-ENFOnCEMENT  OF 
NONOISCnfMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVmES  CONDUCTED  BY  THE 
FEDERAL  TRADE  COMMtSStON 

6.101  Purpose. 

6.102  Application. 

6.103  Derinitiona. 
6.104-6.109    (Reserved] 

6.110  Self-evaluation. 

6.111  Notice. 
6.112-6.129    IResened] 
6.130    General  prohibitions  against 

discrimination. 
6.131-6.139    [Reserved] 
6.140    Employment. 
6.141-6.148    (Reserved) 

6.149  Program  accessibility:  Discrimination 
prohibited. 

6.150  Program  accessibility:  Existing 
facilities. 

6.151  Program  accessibility:  New 
construction  and  alterations. 

6.152-6.159  [Reserved] 
6.160  Communications. 
6.161-6.169  [Reserved] 
6.170  Compliance  procedures. 
6.171-6.999  (Reserved) 
Authority:  29  U.S.C.  794. 

§  6.101    Purpose. 

This  part  effectuates  section  119  of  the 
Rehabilitation.  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978.  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 


§6.102    Application. 

This  part  applies  to  all  programs  or 
activities  conducted  by  the  Commission 
except  for  programs  or  activities 
conducted  outside  the  United  States  that 
do  not  involve  individuals  with 
handicaps  in  the  United  States. 


§6.103    DafMtions. 

For  purposes  of  this  part,  the  term — 
"Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in,  and  to  enjoy  the  benefits 
of,  programs  or  activities  conducted  by 
the  Commission.  For  example,  auxiliary 
aids  useful  for  persons  with  impaired 
vision  include  readers.  Brailled 
materials,  audio  recordings,  and  other 
similar  services  and  devices.  Auxiliary 
aids  useful  for  persons  with  impaired 
hearing  include  telephone  handset 
ampUHers.  telephones  compatible  with 
hearing  aids,  telecommunication  devices 
for  deaf  persons  (TDD's),  interpreters, 
notetakers.  written  materials,  and  other 
similar  services  and  devices. 

"Commission"  means  the  Federal 
Trade  Commission. 

"Complete  complaint"  means  a 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  Commission's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  Commission  of  the  nature 
and  date  of  the  alleged  violation  of 
section  504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behalf.  Complaints 
filed  on  behalf  of  classes  or  third  parties 
shall  describe  or  identify  (by  name,  if 
possible)  the  alleged  victims  of 
discrimination. 

"Facility"  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  pari(ing  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

"Individual  with  handicaps"  means 
any  person  who  has  a  physical  or 
mental  impairment  that  substantially 
limits  one  or  more  major  life  activities, 
has  a  record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment. 
As  used  in  this  definition,  the  phrase: 
(1)  "^ysical  or  mental  impairment" 
includes — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological;  musculoskeletal;  special 
sense  organs:  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive:  genitourinary: 
hemic  and  lymphatic:  skin:  and 
endocrine:  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech,  and 
hearing  impairments,  cerebral  palsy. 


epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  and  drug  addiction  and 
alcoholism. 

(2)  "Major  life  activities"  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  "Is  regarded  as  having  an 
impairment"  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  Commission  as  constituting  such 
a  limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this 
definition  but  is  treated  by  the 
Commission  as  having  such  an 
impairment. 

"Qualified  individual  with  handicaps" 
means —  \ 

(1)  With  respect  to  any  Commission 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  level  of  accomplishment  an 
individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  and 
who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  Commission  can  demonstrate 
would  result  in  a  fundamental  alteration 
in  its  nature;  and 

(2)  With  respect  to  any  other  program 
or  activity,  an  individual  with  handicaps 
who  meets  the  essential  eligibility 
requirements  for  participation  in,  or 
receipt  of  benefits  from,  that  program  or 
activity. 

(3)  "Qualified  handicapped  person"  as 
that  term  is  defined  for  purposes  of 
employment  in  29  CFR  1613.702  (f). 
which  is  made  applicable  to  this  part  by 
§  6.140. 

"Section  504"  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L  93- 
112.  87  Stat.  394  (29  U.S.C.  794)),  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516.  88 
Stat.  1617):  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Pub.  L.  95-602,  92 
Stat  2955)  and  the  Rehabilitation  Act 


Amendments  of  1986  (Pub.  L  90-506. 100 
Stat.  1810).  As  used  in  this  part,  section 
504  applies  only  to  programs  or 
activities  conducted  by  Executive 
agencies  and  not  to  federally  assisted 
programs. 

§§6.104-6.109    (R«s«VMl] 

§6.110    S«N-«vaiuation. 

(a)  The  Commission  shall,  by 
February  1, 1989,  evaluate  its  current 
policies  and  practices,  and  the  effects 
thereof,  that  do  not  or  may  not  meet  the 
requirements  of  this  part  and,  to  the 
extent  modification  of  any  such  policies 
and  practices  is  required,  the 
Commission  shall  proceed  to  make  the 
necessary  modifications. 

(b)  The  Commission  shall  provide  an 
opportunity  to  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
self-evaluation  process  by  submitting 
comments  (both  oral  and  written). 

(c)  The  Commission  shall,  for  at  least 
three  years  following  completion  of  the 
self-evaluation  required  under 
paragraph  (a)  of  this  section,  maintain 
on  file  and  make  available  for  public 
inspection: 

(1)  A  description  of  areas  examined 
and  any  problems  identified,  and 

(2)  A  description  of  any  modifications 
made. 

§6.111    Notice. 

The  Commission  shall  make  available 
to  employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  Commission, 
and  make  such  information  available  to 
them  in  such  manner  as  the  Chairman  or 
his  or  her  designee  finds  necessary  to 
apprise  such  persons  of  the  protections 
against  discrimination  assured  to  them 
by  section  504  and  this  regulation. 

§§6.112-6.129    [Reserved] 

§  6.130    General  prohibitions  against 
discrimination. 

(a)  No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  excluded  from 
participation  in.  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  conducted  by  the  Commission. 

(b)(1)  The  Commission,  in  providing 
any  aid,  benefit,  or  service,  may  not, 
directly  or  through  contractual, 
licensing,  or  other  arrangements,  on  the 
basis  of  handicap — 

(i)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 


in  or  benefit  from  the  aid.  benefit,  or 
service: 

(ii)  Afford  a  quahfied  individual  with 
handicaps  an  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iii)  Provide  a  qualified  individual 
with  handicaps  with  an  aid,  benefit  or 
service  that  is  not  as  effective  in 
affording  equal  opportunity  to  obtain  the 
same  result,  to  gain  the  same  benefit  or 
to  reach  the  same  level  of  achievement 
as  that  provided  to  others; 

(iv)  Provide  different  or  separate  aid, 
benefits,  or  services  to  individuals  with 
handicaps  or  to  any  class  of  individuals 
with  handicaps  than  is  provided  to 
others  unless  such  action  is  necessary  to 
provide  qualified  individuals  with 
handicaps  with  aid,  benefits,  or  services 
that  are  as  effective  as  those  provided  to 
others: 

(v)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards:  or 

(vi)  Otherwise  limit  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid,  benefit,  or 
service. 

(2)  The  Commission  may  not  deny  a 
qualified  individual  with  handicaps  the 
opportunity  to  participate  in  programs  or 
activities  that  are  not  separate  or 
different,  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  Conmiission  may  not  directly 
or  through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would — 

(i)  Subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap;  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(4)  The  Commission  may  not  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  piupose  or 
effect  of  which  would — 

(i)  Exclude  individuals  with  handicaps 
from,  deny  them  the  benefits  of,  or 
otherwise  subject  them  to  discrimination 
under  any  program  or  activity  conducted 
by  the  Commission:  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(5)  The  Commission,  in  the  selection 
of  procurement  contractors,  may  not  use 
criteria  that  subject  qualified  individuals 


with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

(c)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
order  to  individuals  with  handicaps  or 
the  exclusion  of  a  specific  class  of 
individuals  with  handicaps  from  a 
program  limited  by  Federal  statute  or 
Executive  order  to  a  different  class  of 
individuals  with  handicaps  is  not 
prohibited  by  this  part. 

(d)  The  Commission  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
handicaps. 

§§6.131-6.139    [Reserved! 

§  6.140    Employment 

No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  subjected  to  discrimination 
in  employment  imder  any  program  or 
activity  conducted  by  the  Commission. 
The  definitions,  requirements  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791],  as  established  by  the  Equal 
Employment  Opportunity  Commission  in 
29  CFR  Part  1613,  shall  apply  to 
employment  in  federally  conducted 
programs  or  activities. 

§§6.141-6.146    [Reeerved] 

§6.149    Program  accesslliillty: 
Discrimination  proMbited. 

Except  as  otherwise  provided  in 
S  6.150,  no  qualified  individuals  with 
handicaps  shall,  because  the 
Commission's  facilities  are  inaccessible 
to  or  unusable  by  individuals  with 
handicaps,  be  denied  the  benefits  of,  be 
excluded  from  participation  in,  or 
otherwise  be  subjected  to  discrimination 
under  any  program  or  activity  conducted 
by  the  Commission. 

§6.150    Program  accessibility:  Existing 
fadiities. 

(a)  General.  The  Commission  shall 
operate  each  program  or  activity  so  that 
the  program  or  activity,  when  viewed  in 
its  entirety,  is  readily  accessible  tn  and 
usable  by  individuals  with  handicaps. 
This  paragraph  does  not — 

(1)  Necessarily  require  the 
Commission  to  make  each  of  its  existing 
facilities  accessible  to  and  usable  by 
individuals  with  handicaps,  or 

(2)  Require  the  Commission  to  take 
any  action  that  it  can  demonstrate 
would  result  in  a  fundamental  alteration 
in  the  nature  of  a  program  or  activity  or 
in  undue  financial  and  administrative 
burdens.  In  those  circumstanceis  where 
Commission  personnel  believe  that  the 
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proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  Financial  and 
administrative  burdens,  the  Commission 
has  the  burden  of  proving  that 
compliance  with  §  6.150(a)  would  result 
in  such  alteration  or  burdens.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  Chairman  or  his  or  her 
designee  after  considering  all 
Commission  resources  available  for  use 
in  the  funding  and  operation  of  the 
conducted  program  or  activity,  and  must 
be  accompanied  by  a  written  statement 
of  the  reasons  for  reaching  that 
conclusion.  If  an  action  would  result  in 
such  an  alteration  or  such  burdens,  the 
Commission  shall  take  any  other  action 
that  would  not  result  in  such  an 
alteration  or  such  burdens,  but  would, 
nevertheless,  ensure  that  individuals 
with  handicaps  receive  the  benefits  and 
services  of  the  program  or  activity. 

(b)  Methods.  The  Commission  may 
comply  with  the  requirements  of  this 
section  through  such  means  as  redesign 
of  equipment,  reassignment  of  services 
to  accessible  buildings,  assignment  of 
aides  to  beneficiaries,  home  visits,  i 
delivery  of  services  at  alternate      ' 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities,  use  of  accessible  rolling  stock, 
or  any  methods  that  result  in  making  its 
programs  or  activities  readily  accessible 
to  and  usable  by  individuals  with 
handicaps.  The  Commission  is  not 
required  to  make  structural  changes  in 
existing  facilities  where  other  methods 
are  effective  in  achieving  compliance 
with  this  section.  The  Commission,  in 
making  alterations  to  existing  buildings, 
shall  meet  accessibility  requirements  to 
the  extent  compelled  by  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157)  and  any 
regulations  implementing  it.  In  choosing 
among  available  methods  for  meeting 
the  requirements  of  this  section,  the 
Commission  shall  give  priority  to  those 
methods  that  offer  programs  and 
activities  to  qualified  individuals  with 
handicaps  in  the  most  integrated  setting 
appropriate. 

(c)  Time  period  for  compliance.  The 
Commission  shall  comply  with  the 
obligations  established  under  this 
section  by  April  1, 1988,  except  that 
where  structural  changes  in  facilities  are 
undertaken,  such  changes  shall  be  made 
by  February  1. 1991,  but  in  any  event  as 
expeditiously  as  possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  the  Commission  shall 
develop,  by  August  1. 1988.  a  transition 


plan  setting  forth  the  steps  necessary  to 
complete  such  changes.  The 
Commission  shall  provide  an 
opportunity  to  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
development  of  the  transition  plan  by 
submitting  comments  (both  oral  and 
written).  A  copy  of  the  transition  plan 
shall  be  made  available  for  public 
inspection.  The  plan  shall,  at  a 
minimum — 

(1)  Identify  physical  obstacles  in  the 
Commission's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  individuals  with  handicaps; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible: 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and,  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period: 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan:  and 

(5)  Identify  the  persons  or  groups  with 
whose  assistance  the  plan  was 
prepared. 

§  6.151    Program  accessibility:  New 
construction  and  alterations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of  or  for  the  use  of  the 
Commission  shall  be  designed, 
constructed,  or  altered  so  as  to  be 
readily  accessible  to  and  usable  by 
individuals  with  handicaps.  The 
definitions,  requirements,  and  standards 
of  the  Architectural  Barriers  Act  (42 
U.S.C.  4151-4157),  as  established  in  41 
CFR  101-19.600  to  101-19.607,  apply  to 
buildings  covered  by  this  section. 

§§6.152-6.159    [Reservedl 

§  6.160    Communications. 

(a)  The  Commission  shall  take 
appropriate  steps  to  ensure  effective 
communication  with  applicants, 
participants,  personnel  of  other  Federal 
entities,  and  members  of  the  public. 

(1)  The  Commission  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  an  individual  with 
handicaps  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of 
a  program  or  activity  conducted  by  the 
Commission. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the 
Commission  shall  give  primary 
consideration  to  the  requests  of  the 
individual  with  handicaps. 


(ii)  The  Commission  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  Commission 
communicates  with  applicants  and 
beneficiaries  by  telephone, 
telecommunication  devices  for  deaf 
persons  (TDD's).  or  equally  effective 
telecommunication  systems  shall  be 
used. 

(b)  The  Commission  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  Commission  shall  provide 
signs  at  a  primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
Commission  to  take  any  action  that  it 
can  demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity*  or  in  undue 
financial  and  administrative  burdens.  In 
those  circumstances  where  Commission 
personnel  believe  that  the  proposed 
action  would  fundamentally  alter  the 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens,  the  Commission  has  the  burden 
of  proving  that  compliance  with  §  6.160 
would  result  in  such  alteration  or 
burdens.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  Chairman 
or  his  or  her  designee  after  considering 
all  Commission  resources  available  for 
use  in  the  funding  and  operation  of  the 
conducted  program  or  activity,  and  must 
be  accompanied  by  a  written  statement 
of  the  reasons  for  reaching  that 
conclusion.  If  an  action  required  to 
comply  with  this  section  would  result  in 
such  an  alteration  or  such  burdens,  the 
Commission  shall  take  any  other  action 
that  would  not  result  in  such  an 
alteration  or  burdens  but  would 
nevertheless  ensure  that,  to  the 
maximum  extent  possible,  individuals 
with  handicaps  receive  the  benefits  and 
services  of  the  program  or  activity. 

§§  6.161-6.169    [Reserved] 

§  6.170    Complianca  procedures. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  the  Commission. 


(b)  The  Commission  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  the  Equal  Employment  Opportunity 
Commission  in  29  CFR  Part  1613 
pursuant  to  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791). 

(c)  Responsibility  for  implementation 
and  operation  of  this  section  is  vested  in 
the  Director  of  Equal  Employment 
Opportunity. 

(d)  (1)  A  complete  complaint  under 
this  section  may  be  filed  by  any  person 
who  believes  that  he  or  she  or  any 
specific  class  of  persons  of  which  he  or 
she  is  a  member  has  been  subjected  to 
discrimination  prohibited  by  this  part. 
The  complaint  may  also  be  filed  by  an 
authorized  representative  of  any  such 
person. 

(2)  The  complaint  must  be  filed  within 
180  days  of  the  alleged  act  of 
discrimination  unless  the  Director  of 
Equal  Employment  Opportunity  extends 
the  time  period  for  good  cause. 

(3)  The  complaint  must  be  addressed 
to  the  Director  of  Equal  Employment 
Opportunity,  Federal  Trade 
Commission,  6th  and  Pennsylvania  Ave. 
NW.,  Washington.  DC  20580. 

(e)  If  the  Director  of  Equal 
Employment  Opportunity  receives  a 
complaint  over  which  the  Commission 
does  not  have  jurisdiction,  he  or  she 
shall  promptly  notify  the  complainant 
and  shall  make  reasonable  efforts  to 
refer  the  complaint  to  the  appropriate 
Government  entity. 

(f)  The  Director  of  Equal  Employment 
Opportunity  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C  4151-4157)  is  not 
readily  accessible  to  and  usable  by 
individuals  with  handicaps. 

(g)  (1)  The  Director  of  Equal 
Employment  Opportunity  shall  accept 
and  investigate  a  complete  complaint 
that  is  filed  in  accordance  with 
paragraph  (d)  of  this  section  and  over 
which  the  Commission  has  jurisdiction. 

(2)  If  the  Director  of  Equal 
Employment  Opportunity  receives  a 
complaint  that  is  not  complete  (see 
§  6.103),  he  or  she  shall,  within  30  days 
thereafter,  notify  the  complainant  that 
additional  information  is  needed.  If  the 
complainant  fails  to  complete  the 
complaint  within  30  days  of  the  date  of 
the  Director's  notice,  the  Director  of 
Equal  Employment  Opportunity  may 
dismiss  the  complaint  Without  prejudice. 

(h)  Within  180  days  of  the  receipt  of  a 
complete  complaint  over  which  the 


Commission  has  jurisdiction,  the 
Director  of  Equal  Employment 
Opportunity  shall  notify  the 
complainant  of  the  results  of  the 
investigation  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusions  of 
law; 

(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3)  A  notice  of  the  right  to  appeal  to 
the  Commission's  General  Counsel. 

{i)(l)  An  appeal  under  this  section 
must  be  filed  within  90  days  of  the 
complainant's  receipt  of  the  letter  under 
paragraph  (h)  of  this  section  unless  the 
General  Counsel  extends  the  time 
period  for  good  cause. 

(2)  The  appeal  must  be  addressed  to 
the  General  Counsel  Federal  Trade 
Commission.  6th  and  Pennsylvania  Ave. 
NW..  Washington.  DC  20580. 

(3)  The  appeal  shall  specify  the 
questions  raised  by  the  appeal  and  the 
arguments  on  the  points  of  fact  and  law 
relied  upon  in  support  of  the  position 
taken  on  each  question:  and  it  shall 
include  copies  of  the  complaint  filed 
under  paragraph  (d)  of  this  section  and 
the  letter  by  the  Director  of  Equal 
Employment  Opportunity  under 
paragraph  (h)  of  this  section  as  well  as 
any  other  material  relied  upon  in 
support  of  the  appeal. 

(j)  The  General  Counsel  shall  notify 
the  complainant  of  the  results  of  the 
appeal  within  60  days  of  the  receipt  of 
the  appeal.  If  the  General  Counsel 
determines  that  additional  information 
is  needed  from  the  complainant,  the 
General  Counsel  shall  have  60  days 
from  the  date  of  receipt  of  the  additional 
information  to  make  a  final 
determination  on  the  appeal.  The 
General  Counsel  may  submit  the  appeal 
to  the  Commission  for  final 
determination  provided  that  any  final 
determination  of  the  appeal  is  made  by 
the  Commission  within  the  60-day 
period  specified  by  this  paragraph. 

(k)  The  time  limits  specified  by 
paragraphs  (h)  and  (j)  of  this  section 
may  be  extended  by  the  Chairman  for 
good  cause. 

(1)  The  Commission  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies, 
except  that  the  authority  for  making  the 
final  determination  may  not  be 
delegated. 

§§6.171-6.999    [ReservMl] 

(15  U.S.C.  48  (g).) 
Emily  H.  Rock. 

Secrelary. 

|FR  Doc.  87-27523  Filed  11-30-67;  8;45  am] 
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CONSUMER  PROOtiCT  SAFETY 
COMMISSION 

16  CFR  Part  1015 

Freedom  of  Information  Act 
Regulations;  Congressional  Requests 
Interim  Amendment  Witti  Request  for 
Comment 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Interim  amendment  with 
request  for  comment. 

summary:  The  Commission's  Freedom 
of  Information  Act  regulations  direct 
that  records  be  disclosed  to  Congress 
when  requested  by  the  chairman  of  a 
committee  or  subcommittee  acting 
pursuant  to  committee  business  and 
having  appropriate  jurisdiction.  To  give 
ranking  minority  members  the  same 
access  to  Commission  information  as 
the  chairmen,  the  Commission  is 
amending  this  regulatory  provision  to 
make  it  applicable  to  requests  from 
ranking  minority  members  of  such 
committees  and  subcommittees.* 
DATES:  Comments  on  the  interim 
amendment  are  due  no  later  than 
December  31, 1987.  The  amendment  will 
become  effective,  as  an  interim  measure, 
on  December  1, 1987.  As  a  final 
amendment,  it  is  proposed  to  become 
effective  immediately  upon  its 
publication  in  final  form. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Shakin,  Assistant  General 
Counsel.  Consumer  Product  Safety 
Commission.  Washington,  DC  20207; 
telephone  (301)  492-6980. 

SUPPI^MENTARY  INFORMATION:  The 

Commission's  existing  Freedom  of 
Information  Act  (FOIA)  regulations 
contain  the  following  provision:  "All 
records  of  the  Commission  shall  be 
disclosed  to  Congress  upon  a  request 
made  by  the  chairman  of  a  committee  or 
subcommittee  of  Congress  acting 
pursuant  to  committee  business  and 
having  jurisdiction  over  (the)  matter 
about  which  information  is  requested." 
16  CFR  1015.12(a). 

This  regulatory  provision  is  based  on 
section  8(a)(7)  of  the  Consumer  Product 
Safety  Act:  "Nothing  in  this  Act  shall 
authorize  the  withholding  of  information 
by  the  Commission  or  any  officer  or 


'  The  Commission  voted  unanimously  (3-0)  lo 
Issue  this  Federal  Register  document.  Chairman 
Scanlon  has  written  a  statement  which  is  available 
from  the  OfTice  of  the  Secretary. 
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employee  under  its  control  from  the  duly 
authorized  committees  or 
subcommittees  of  the  Congress,  and  the 
provisions  of  paragraphs  (2)  through  (6) 
(of  section  6(a)|  shall  not  apply  to  such 
disclosures,  except  that  the  Commission 
shall  immediately  notify  the 
manufacturer  or  private  labeler  of  any 
such  request  for  information  designated 
as  confidential  by  the  manufacturer  or 
private  labeler."  15  U.S.C.  2055(a)(7). 

The  Commission  believes  that  ranking 
minority  members  of  (sub)committees 
should  have  the  same  access  to 
Commission  information  as  the 
chairmen  of  those  (sub)committees. 
Therefore,  the  Commission  is  amending 
its  regulation  to  make  this  point  clear. 
The  statute  refers  only  to  duly 
authorized  committees  and  i 

subcommittees,  and  does  not  specif 
that  a  request  for  information  must  be 
made  by  their  chairman. 

The  Commission  is  seeking  publib 
comment  on  the  interim  amendment  as  a 
matter  of  policy.  Under  the 
Administrative  Procedure  Act.  notice 
and  comment  is  not  required  for  the 
issuance  or  amendment  of  interpretative 
rules,  general  statements  of  policy,  or 
rules  of  agency  organization,  procedure, 
or  practice.  5  U.S.C.  553(b).  The      | 
Commission  is  providing  a  comment 
period  of  30  days  and  will  make  the  fmal 
amendment  effective  upon  its 
publication  in  the  Federal  Registerin 
final  form.  The  amendment  is  being 
made  effective  as  interim  immediately. 

In  addition,  please  note: 

1.  For  clarification,  the  word  "the"  is 
being  added  between  the  words  "over" 
and  "matter."  J 

2.  The  interim  amendment  is  not  a 
Commission  action  within  the  categories 
listed  at  16  CFR  1021.5(b)  having  a 
potential  for  producing  environmental 
effects.  Therefore,  neither  an  j 
enviroiunental  assessment  nor  an 
environmental  impact  statement  is 
required. 

3.  Because  the  interim  amendment 
would  only  affect  Members  of  Congress. 
the  Commission  certifies  that  it.  if  issued 
in  final  form,  would  not  have  a 
signiRcant  economic  impact  on  a 
substantial  number  of  small  entities. 
under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  603(3). 

Written  comments  on  the  interim 
amendment  should  be  submitted. 
preferably  with  four  copies,  to  the  Office 
of  the  Secretary.  Consumer  Product 
Safety  Commission.  Washington,  DC 
20207.  Comments  are  due  on  December 
31. 1987,  but  late  comments  will  be 
considered  to  the  extent  practicable. 
Received  comments  may  be  seen  in  the 
Office  of  the  Secretary,  during  normal 


business  hours,  in  room  520.  5401 
Westbard  Avenue.  Bethesda.  Maryland. 

List  of  Subjects  in  16  CFR  Part  1015 

Freedom  of  Information.  Records. 

Pursuant  to  15  U.S.C.  2051  et  seq..  the 
Commission  hereby  amends  16  CFR  Part 
1015  as  follows: 

PART  1015— PROCEDURES  FOR 
DISCLOSURE  OR  PRODUCTION  OF 
INFORMATION  UNDER  THE  FREEDOM 
OF  INFORMATION  ACT 

1.  The  authority  citation  for  Part  1015 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2051. 15  U.S.C.  1261. 15 
U.S.C.  1471. 15  U.S.C.  1211. 15  U.S.C.  1191.  5 
U.S.C.  552. 

2.  Section  1015.12  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1015.12    Disclosure  to  Congress. 

(a)  All  records  of  the  Commission 
shall  be  disclosed  to  Congress  upon  a 
request  made  by  the  chairman  or 
ranking  minority  member  of  a  committee 
or  subcommittee  of  Congress  acting 
pursuant  to  committee  business  and 
having  jurisdiction  over  the  matter 
about  which  information  is  requested. 
***** 

Dated:  November  25. 1987 
Sheldon  Butts. 

Acting  Secretary.  Consumer  Product  Safety 
Commission. 
(FR  Doc.  87-27522  Filed  11-30-87;  8:45  am) 

BILUNG  COOC  63S5-01-M 


DEPARTMENT  OF  THE  TREASURY 

Interrtal  Revenue  Service 

26  CFR  Part  31 
(T.D.  81641 

Income  tax;  Submission  of  Certain 
Withholding  Exemption  Certificates 
and  Entitlement  to  Additional 
Withholding  Exemption 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
regulations  under  section  3402(f)  that 
relate  to  the  submission  of  withholding 
exemption  certificates  when  the  total 
number  of  withholding  exemptions 
claimed  on  the  certificate  exceeds  10, 
and  to  the  requirements  that  an 
employee  must  meet  to  be  entitled  to  the 
additional  withholding  exemption  in 
respect  of  the  standard  deduction.  The 
final  rules  modify  the  withholding  rules 
as  appropriate  to  take  into  account 


changes  made  by  the  Tax  Reform  Act  of 

1986. 

EFFECTIVE  DATE:  These  regulations  are 

effective  with  respect  to  Forms  W-4 

received  after  November  30, 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Laura  Ann  M.  Lauritzen  of  the 
Legislation  and  Regulations  Division. 
Office  of  Chief  Counsel.  Internal 
Revenue  Service.  1111  Constitution 
Avenue.  NW..  Washington,  DC  20224 
(Attention:  CC:LR:T)  (202-566-3459.  not 
a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  17, 1986,  the  Federal 
Register  published  temporary 
regulations  (51  FR  45107)  and  a  cross- 
referenced  notice  (51  FR  45132) 
amending  the  Income  Tax  Regulations 
(26  CFR  Part  31)  under  section  3402(f)  of 
the  Internal  Revenue  Code  of  1986.  The 
amendments  detail  the  circumstances 
under  which  an  employer  must  submit 
an  Employee's  Withholding  Allowance 
Certificate  and  those  under  which  an 
employee  may  claim  an  additional 
withholding  exemption.  The  Tax  Reform 
Act  of  1986  (Pub.  L.  99-514, 100  Stat. 
2085)  increased  the  amount  of  each 
withholding  exemption.  It  also  modified 
or  eliminated  a  number  of  deductions 
and  credits  which  an  employee 
previously  could  take  into  account  in 
determining  the  number  of  withholding 
allowances  the  employee  was  entitled  to 
claim  on  the  withholding  exemption 
certificate.  The  Service  did  not  receive 
any  written  comments  in  response  to  the 
notice  of  proposed  rulemaking.  No 
public  hearing  was  requested  or  held. 
Accordingly,  the  proposed  regulations 
are  adopted  as  proposed. 

Explanation  of  Provisions 

Section  3402(f)(2)  of  the  Code  provides 
that  an  employee  must  furnish  his  or  her 
employer  with  a  withholding  exemption 
certificate  claiming  a  number  of 
withholding  exemptions,  which  may  in 
no  event  exceed  the  number  to  which 
the  employee  is  entitled.  In  an  attempt 
to  ensure  that  employees  do  not  claim 
an  excessive  number  of  withholding 
exemptions,  current  §31.3402(f)(2)-l(g) 
provides  that  an  employer  must  submit 
to  the  Internal  Revenue  Service  a  copy 
of  any  withholding  exemption  certificate 
if  the  total  number  of  withholding 
exemptions  claimed  on  the  certificate 
exceeds  14.  Since  the  Tax  Reform  Act  of 
1986  increased  the  amount  of  each 
withholding  exemption  and  eliminated 
or  limited  a  number  of  the  deductions 
and  credits  previously  used  in 
determining  the  number  of  withholding 
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allowances  to  which  an  employee  was 
entitled,  in  some  cases  the  number  of 
withholding  exemptions  that  an 
employee  is  entitled  to  claim  has  been 
reduced.  To  reflect  these  changes,  these 
final  regulations  amend  the  regulations 
relating  to  withholding  exemption 
certificates  to  require  employers  to 
submit  to  the  Service  a  copy  of  any 
Form  W-4  or  W-4A  (Employee's 
Withholding  Allowance  Certificate)  on 
which  an  employee  claims  more  than  10 
exemptions. 

Section  31.3402(f)(l)-l(e)  provides  that 
an  employee  may  claim  an  additional 
withholding  exemption  if  certain 
requirements  are  met.  Since  the  Tax 
Reform  Act  of  1986  replaced  the  zero 
bracket  allowance  with  the  standard 
deduction  and  to  ensure  that 
withholding  more  closely  matches  tax 
liabilities,  these  final  regulations  amend 
the  regulation  relating  to  this  additional 
withholding  exemption  to  reflect  the 
new  law. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  It  has  been  certified  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  the  economic  and  any 
other  secondary  or  incidental  impact 
flows  directly  from  the  underlying 
stati:te.  A  regulatory  flexibility  analysis, 
therefore,  is  not  required  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Laura  Ann  M, 
Lauritzen  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  on  matters 
of  both  substance  and  style. 

List  of  Subjects  in  26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Lotteries,  Railroad  retirement.  Social 
security.  Unemployment  tax. 
Withholding. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  31  is 
amended  as  follows: 


PART  31— [AMENDED] 

Paragraph  1.  The  authority  for  Part  31 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805.  *  *  *  Section 
31.3402(n(l}-l  (e)  also  issued  under  26  U.S.C. 
3402  (th).  *  *  * 

Par.  2.  The  authority  citation  for  Part 
31  is  further  amended  by  removing  the 
following  citation:  "Section  31.3402(f) 
(l)-lT  also  issued  under  26  U.S.C.  3402 
(m). 

Par.  3.  Paragraph  (e)  of  §  31.3402  (f) 
(1)-1  is  revised  to  read  as  follows: 

§  31.3402  (fK1>-1    Withholding  exemptions. 
*        *        *        «        « 

(e)  Additional  withholding  exemption 
to  which  an  employee  is  entitled  in 
respect  of  the  standard  deduction.  After 
November  30, 1986,  an  employee  is 
entitled  to  one  additional  withholding 
exemption  unless: 

(1)  The  employee  is  married  (as 
determined  under  section  143)  and  the 
employee's  spouse  is  an  employee 
receiving  wages  subject  to  withholding, 
or 

(2)  The  employee  has  withholding 
exemption  certificates  in  effect  with 
respect  to  more  than  one  employer. 
These  restrictions  do  not  apply  if  the 
combined  wages  of  the  employee  and 
the  spouse  (if  any)  from  other  than  one 
employer  is  less  than  the  amount 
specified  in  the  instructions  to  Form  W- 
4  or  W-4A  (Employee's  Withholding 
Allowance  Certificate). 

Par.  4.  Paragraph  (g)(1)  of 
§  31.3402(f)(2)-l  is  revised  to  read  as 
follows: 

§  31.3402  (fK2)-1    Withholding  exemption 

certificates. 

***** 

(g)  Submission  of  certain  withholding 
certificates— {!)  General  rule.  With 
respect  to  withholding  exemption 
certificates  received  after  November  30, 
1986,  an  employer  shall  submit,  in 
accordance  with  paragraph  (g)(3)  of  this 
section,  a  copy  of  any  withholding 
exemption  certificate,  together  with  a 
copy  of  any  written  statement  received 
from  the  employee  in  support  of  the 
claims  made  on  the  certificate,  which  is 
received  from  the  employee  during  the 
reporting  period  (even  if  the  certificate 
is  not  in  effect  at  the  end  of  the  quarter) 
if  the  employee  is  employed  by  that 
employer  on  the  last  day  of  the  reporting 
period  and  if — 

(i)  The  total  number  of  withholding 
exemptions  (within  the  meaning  of 
section  3402(f)(1)  and  the  regulations 
thereunder)  claimed  on  the  certificate 
exceeds  10,  or 


(ii)  The  certificate  indicates  that  the 
employee  claims  a  status  exempting  the 
employee  from  withholding,  and  the 
exception  provided  by  paragraph  (g)(2) 
uf  this  section  does  not  apply. 
***** 

§31.3402    (Amended] 
Par.  5.  Section  31.3402  (f)  (1}-1T  is 

hereby  removed. 

Par.  6.  Section  31.3402  (f)  (2)-lT  is 
hereby  removed. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 

Approved:  November  4. 1987. 
O.  Donaldson  Chapoton, 
Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  87-27575  Filed  11-30-87;  8:45  amj 

BILLING  CODE  4S3IM>t-M 


VETERANS  ADMINISTRATION 

38  CFR  Part  21 

Dependents'  Education;  Effect  of  85- 
15  Percent  Ratio  Requirement 

AGENCY:  Veterans  Administration. 
action:  Final  regulations. 

SUMMARY:  The  law  and  the  Code  of 
Federal  Regulations  prohibit  the 
Veterans  Administration  (VA)  from 
approving  new  enrollments  under  many 
of  the  education  programs  which  the  VA 
administers  when  the  VA  or  the 
educational  institution  pays  all  or  part 
of  the  tuition,  fees,  or  other  charges  to  or 
for  85  percent  or  more  of  the  students 
enrolled.  The  Code  of  Federal 
Regulations  includes  students  receiving 
benefits  under  the  Dependents' 
Educational  Assistance  Program  as 
being  subject  to  this  restriction.  A 
review  of  the  Code  of  Federal 
Regulations  revealed  that  this  restriction 
is  not  required  by  law  as  to  these 
beneficiaries.  Accordingly,  the  VA  lifts 
the  prohibition  which  exists  in  38  CFR 
21.4201  for  the  students  eligible  to 
receive  benefits  under  the  Departments' 
Educational  Assistance  program. 
EFFECTIVE  DATE:  October  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

June  C.  Schaeffer,  Assistant  Director  for 
Education  Policy  and  Program 
Administration,  Vocational 
Rehabilitation  and  Education  Service 
(225C).  Department  of  Veterans  Benefits, 
Veterans  Administration,  810  Vermont 
Avenue,  NW.  Washington,  DC  20420, 
(202)  233-2092. 

SUPPLEMENTARY  INFORMATION:  On 

pages  21709  and  21710  of  the  Federal 
Register  of  June  9. 1987,  notice  was 
published  of  the  VA's  intent  to  amend  J8 
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CFR  21.4201  to  delete  the  Dependents' 
Educational  Assistance  Program  from 
the  list  of  programs  affected  by  the  85- 
15  percent  veteran-nonveteran  ratio 
requirement.  Interested  people  were 
given  30  days  to  submit  comments, 
suggestions  or  objections.  The  VA 
received  two  letters.  One  letter  was 
from  a  university.  The  other  was  from 
an  educational  organization. 

One  writer  wanted  the  need  for  the 
85-15  percent  ratio  requirement 
reexamined  with  a  view  towards 
eliminating  38  CFR  21.4201  entirely.  The 
VA  is  unable  to  accept  this  suggestion. 

The  85-15  percent  ratio  is  a 
requirement  of  law  (38  U.S.C.  1673(d)). 
The  law  permits  the  Administrator  of 
Veterans  Affairs  to  allow  waiver  of  this 
requirement.  38  CFR  21.4201.  besides 
containing  the  requirement  itself, 
contains  criteria  which,  if  met.  will 
permit  waiver  of  the  requirement.  As 
long  as  this  requirement  remains  in  the 
law  the  VA  must  administer  it.  The 
agency  does  not  believe  it  has  the 
authority  to  eliminate  the  requirement 
entirely. 

The  other  writer  supported  the 
amendment.  Accordingly,  the  VA  is 
making  the  proposal  final. 

The  VA  has  determined  that  this 
amended  regulation  does  not  contain  a 
major  rule  as  that  term  is  defined  by 
E.0. 12291.  entitled  Federal  Regulation. 
The  regulation  will  not  have  a  $100 
million  annual  effect  on  the  economy, 
and  will  not  cause  a  major  increase  in 
costs  or  prices  for  anyone.  It  will  have 
no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans  Affairs 
has  certified  that  this  proposed 
amended  regulation,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  the  amended 
regulation,  therefore,  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  §  S  603  and 
604.  This  certification  can  be  madei 
because  the  regulation  affects  only! 
individuals.  It  will  have  no  significant 
economic  impact  on  small  entities,  i.e.. 
small  businesses,  small  private  and 
nonprofit  organizations  and  small  • 
governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  amended  regulation  is 
64.117. 


List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education.  Loan  programs- 
education,  Reporting  and  recordkeeping 
requirements.  Schools.  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  October  30, 1987. 
Thomas  K.  Tumage, 

Administrator. 

PART  21-{  AMENDED] 

In  38  CFR  Part  21,  Vocational  and 
Rehabilitation  and  Education.  S  21.4201 
is  amended  by  revising  the  introductory 
text  of  paragraph  (g)(2)  to  read  as 
follows: 

§  21 .4201    Restrfctions  on  enrollment, 
percentage  of  etudents  receiving  financtal 
support 

*        •        •        •        • 

(g)  *  *  * 

(2)  Except  for  those  enrollments  with 

a  beginning  date  before  or  the  same  as 

the  date  the  school  completed  the  most 

recent  computation,  no  benefits  will  be 

paid  either  under  chapter  106,  Title  10, 

United  States  Code,  or  under  Chapters 

30.  32,  34,  or  36,  Title  38,  United  States 

Code,  when  that  computation 

establishes  that  the  course — 

(Authority:  10  U.S.C.  2136.  38  U.S.C.  1434. 

1641. 1673(d);  Pub.  L.  98-525.) 

[FR  Doc.  87-27433  Filed  11-30-87;  8:45  am)  - 

BILUNC  COOE  tSn-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IA-1-FRL-3295-51 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Information  notice. 

summary:  The  1982  Ozone  and  Carbon 
Monoxide  State  Implementation  Plan 
(SIP)  for  the  Commonwealth  of 
Massachusetts  was  approved  on 
November  9. 1983  (48  FR  51480)  with  the 
understanding  that  an  update  of  the 
point  source  inventory  would  be 
submitted  by  June  1, 1985.  On  May  31. 
and  June  7. 1985  and  June  30, 1987,  the 
Massachusetts  Department  of 
Environmental  Quality  Engineering 
(DEQE)  submitted  the  emissions 
inventory  update  fulfilling  the  1982  SIP 
deficiency. 

ADDRESSES:  Copies  of  DEQE's  submittal 
are  available  for  public  inspection  at  the 


State  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  \.  jFK  Federal  Building.  Room 
2311,  Boston,  Massachusetts  02203.  (617) 
565-3245. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  L.  Greene.  (617)  565-3244;  (FTS) 
835-3244. 

SUPPLEMENTARY  INPORMATION:  On  May 
31,  and  June  7, 1985  and  June  30. 1987  the 
Massachusetts  Department  of 
Environmental  QuaUty  Engineering 
(DEQE)  submitted  an  update  of  their 
point  source  inventory.  In  the  November 
9. 1983  Federal  Register  (48  FR  51480). 
EPA  approved  Massachusetts'  point 
source  inventory  with  the  understanding . 
that  the  State  would  update  the  point 
source  inventory  by  June  1, 1985.  The 
update  was  required  because  the  three 
following  reporting  requirements  were 
missing  from  the  1982  SIP  submittal:  A 
sample  VOC  emission  calculation,  a 
breakdown  of  total  emissions  into 
individual  emission  points  at  122  major 
facilities,  and  a  complete  detailed 
categorization  of  216  miscellaneous 
point  sources  into  specific  processes. 
The  May  31.  and  June  7. 1985  submittals 
partially  corrected  the  deficiencies,  and 
the  June  30. 1987  submittal  completed 
the  required  update. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution.  Intergovernmental 
relations.  Ozone. 

Dated:  November  2. 1907. 
Michael  R.  Deland, 
Regional  Administrator.  Region  I. 
(FR  Doc.  87-27301  Filed  11-30-87;  8:45  ami 

BILLING  COOE  WM-K-H 


40  CFR  Part  271 
IFRL-3296-5] 

Florida;  Final  Auttiorization  of  State 
Hazardous  Waste  Managment  Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  authorization  of  State 

program. 

summary:  Florida  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed  Florida's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  Florida's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus.  EPA  intends  to 
approve  Florida's  hazardous  waste 
program  revisions.  Florida's  applicition 
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for  program  revision  is  available  for 
public  review  and  comment. 

dates:  Final  authorization  for  Florida 
shall  be  effective  January  30, 1988, 
unless  EPA  publishes  a  prior  Federal 
Register  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
Florida's  program  revision  application 
must  be  received  by  the  close  of 
business  December  31. 1987. 

addresses:  Copies  of  Florida's  program 
revision  application  are  available  during 
n.)nnal  business  hours  at  the  following 
addresses  for  inspection  and  copying: 
Florida  Department  of  Environmental 
Regulation,  Twin  Towers  Office 
Building,  Room  421,  2600  Blair  Stone 
Road,  Tallahassee,  Florida  32301. 
telephone  (904)  488-0300;  U.S.  EPA 
Headquarters  Library.  PM  21  lA,  401  M 
Street.  SW.,  Washington.  DC  20460, 
Telephone:  (202)  382-5926;  U.S.  EPA 
Region  IV,  Library,  345  Courtland  Street. 
NR.,  Atlanta,  Georgia  30365,  Telephone: 
(KM)  347-4216. 

FOR  FURTHER  INFORMA-nON  CONTACT: 

Mr.  Otis  Johnson.  Jr.,  Chief,  Waste 
Planning  Section,  RCRA  Branch.  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE.  Atlanta,  Georgia 
30365,  Telephone:  (404)  347-3016. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act").  42  U.S.C. 
6929(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616.  November  8, 1987,  herein 
after  "HSWA")  allows  States  to  revise 
their  programs  to  become  substantially 
equivalent  instead  of  equivalent  to 
RCRA  requirements  promulgated  under 
HSWA  authority.  States  exercising  the 
latter  option  receive  "interim 
authorization"  for  the  HSWA 
requirements  under  section  3006(g)  of 
RCRA.  42  U.S.C.  6926(g),  and  later  apply 
fur  final  authorization  for  the  HSWA 
requirements. 

Revisions  to  State's  hazardous  waste 
program  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260- 
206  and  124  and  270. 


B.  Florida. 

Florida  initially  received  final 
authorization  of  its  hazardous  waste 
program  on  February  12, 1985  (50  FR 
3908,  January  29, 1985). 

On  February  27. 1987,  Florida 
submitted  a  final  program  revision 
application  for  non-HSWA  requirements 
promulgated  through  June  30, 1985. 
Today,  Florida  is  seeking  approval  of  its 
program  revision  in  accordance  with  40 
CFR  21(b)(3).  Florida  was  placed  on  a 
schedule  of  compliance  to  obtain 
program  modifications  for  section 
3006ff),  Availability  of  Information,  of 
the  HSWA  (52  FR  26013  July  10, 1987). 

EPA  has  reviewed  Florida's 
application,  and  has  made  an  immediate 
final  decision  that  Florida's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  grant  final  authorization 
for  the  additional  program  modifications 
to  Florida.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  December  31, 1987. 
Copies  of  Florida's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "Addresses"  section  of 
this  notice. 

Approval  of  Florida's  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision. 

Florida  is  today  seeking  authority  to 
administer  the  following  Federal 
Requirements  promulgated  prior  to  June 
30, 1985: 


•  Biennial  4«  Ff|  3977 Jan  28,  1963. 

Reports. 

•  Pemiit  Rules-       48  FR  39622 Sep  1.  1983. 

Setttement 

Agreement 

•  Intenm  Status      48  FR  52718 Nov  22,  1963. 

standards 

Appttcatxl'ly. 

•  Chkxinated  49  FR  5308 Feb  10.  1984. 

Alipnatic 

Hydrocartjon 
Listing. 

•  National  49  FR  10490 Mar  20,  1984. 

Unilorm 

Marvtest. 

•  Penn.t  Rules-       «  FR  17716 Apr  24,  1984. 

Settlfiment 

Agreement. 

•  Warfarin  i.  49  FR  19922 May  10.  1984. 

Zinc  Phospliide 

Listing. 


•  Lime  Stabilized    49  FR  23284  „ _.  Jun  5.  1984. 

Pickle  Liquof 

Sludge. 

•  Extiusijn  of         49  FR  44980 Nov  13,  1984. 

Household 

Waste. 

•  Inteiim  Status      49  FR  46095 Nov  21.  1984. 

Stao'lards 

ApplicabJIily. 

•  SateiMe  49  FR  49571 Dec  20.  1985. 

Accomu'atKjn. 

•  Inte-im  Status       50  FR  16044 _ Apr  23.  1985. 

Standards  lor 

Landiills. 


C.  Decision 

I  conclude  that  Florida's  application 
for  program  revision  meets  all  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly. 
Florida  is  granted  final  authorization  to 
operate  its  hazardous  waste  program  as 
revised.  Florida  now  has  additional 
responsibility  for  permitting  treatment, 
storage  and  disposal  facilities  within  its 
borders  and  carrying  out  other  aspects 
of  the  RCRA  program,  subject  to  the 
limitation  of  its  revised  program 
application  and  previously  approved 
authorities.  Florida  also  has  primary 
enforcement  responsibilities,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of  RCIL\ 
to  take  enforcement  actions  under 
section  3008,  3013  and  7003  of  RCRA. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b),  I  hereby  certify  that  this 
authority  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Florida's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations, 
Pen.ilties.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 
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Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006  and  7004(b) 
of  the  Solid  Waste  Disposal  Act  as  amended 
42  U.S.C.  e912(a).  6926,  6974(b). 

Dated:  October  27. 1987. 
ChaHe*  H.  Sutfin. 
Acting  Regional  Administrator. 
|FR  Doc  87-27415  Filed  11-30-87;  8:45  am] 

BnjJNG  CODE  (SW-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[CC  Docket  Na  tl-TIMl 

Ucenstaig  Of  Space  Stations  in 
Donieatic  Fixod<Sateaite  Service: 
Correction 

agency:  Federal  Communications 
Commission. 

ACTKMt:  Final  rule;  correction. 


summary:  This  document  corrects  errors 
in  the  final  rule  published  in  this 
proceeding  concerning  the  Domestic 
Fixed-Satellite  Service. 

FOR  FURTHER  MFORMATtON  CONTACT: 

Kathleen  Campbell  (202)  634-1824. 

SUPPLEMENTARY  INFORMATION:  On 

September  6, 1983,  the  Commission 
published  a  Report  and  Order  (FCC  83- 
184)  in  this  proceeding  at  48  FR  40233. 
The  rule  change  for  §  25.208(c)  was 
incorrectly  displayed  and  is  revised  as 
follows: 

PART  25-{AMENDED] 

S  25.20S    Power  flux  density  limits. 

(c)  In  the  band  17.7—19.7  GHz.  the 
power  flux  density  at  the  Earth's  surface 
produced  by  emissions  from  a  space 
station  for  all  conditions  and  for  all 
methods  of  modulation  shall  not  exceed 
the  following  values: 

—115  dB(W/m*)  in  any  2  MHz  band  for 
angles  of  arrival  between  0  and  5 
degrees  above  the  horizontal  plane; 

—115  +  (6  -5)/2  dB  (W/m*)  in  any  4 
kHz  band  for  angles  of  arrival  S  (in 
degrees)  between  5  and  25  degrees 
above  the  horizontal  plane;  and 

—105  dB(W/m*)  in  any  1  MHz  for  angles 
of  arrival  between  25  and  90  degrees 
above  the  horizontal  plane. 

These  limits  relate  to  the  power  flux 
density  which  would  be  obtained  under 
assumed  free-space  propogation 
conditions. 


Federal  Communications  Commission, 

William  ].  Tricarico. 

Secretary. 

[FR  Doc.  87-27504  Filed  11-30-87;  8:45  amj 

BIUMQ  COOE  •712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  86-449;  RM-54791 

Radio  Broadcasting  Services; 
Thomaston,  ME 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allocates 
Channel  295B  to  Thomaston,  Maine,  as 
that  community's  first  FM  broadcast 
service,  in  response  to  a  petition  filed  by 
Donna  Lee  Knauer.  Supporting 
comments  were  filed  by  the  petitioner. 
Concurrence  of  the  Canadian 
government  has  been  obtained  for  the 
allotment  of  Channel  295B  at 
Thomaston.  Applications  must  conform 
with  the  technical  requirements  of 
§  73.1030(c)  (l)-{5)  of  the  rules  regarding 
protection  to  the  Commission's 
monitoring  station  at  Belfast,  Maine. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  January  7, 1988.  The 
window  period  for  filing  applications 
will  open  on  January  8, 1968,  and  close 
on  February  8, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report  • 
and  Order,  MM  Docket  No.  86-449. 
adopted  August  25, 1987,  and  released 
November  23, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street,  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  'm  47  CFR  Part  73. 

Radio  broadcasting. 

PART  73-(AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154,  303. 


Federal  Communications  Commission. 

Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  87-27512  Filed  ll-30-«7:  8:45  am) 
BNJJNG  COOE  f71>-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  101 1  and  1 152 

[Ex  Parte  No.  274  <Sut>-No.  12A) 

Rail  AI>andon.jent»— Public  lise 
Condition;  Delegation  of  Authority 

agency:  Interstate  Commerce 
Commission. 

action:  Final  rules. 


§73.202    [Amended] 

2.  In  §  73.202(b).  the  Table  of  FM 
Allotments  is  amended  under  Maine  by 
adding  Channel  295  at  Thomaston. 


summary:  In  order  to  minimize  delay, 
the  Commission  is  delegating  to  the 
Director  of  the  Office  of  [Proceedings 
authority  to  decide  petitions  partially  to 
revoke  and  petitions  to  reopen 
abandonment  exemptions  authorized, 
respectively,  under  general  statutory 
exemption  authority  in  49  U.S.C.  10505 
and  the  Commission's  class  exemption 
procedures  in  49  CFR  1152  Subpart  F— 
Exempt  Abandonments  and 
Discontinuances  ofSen'ice  and 
Trackage  Rights  for  the  purpose  of 
imposing  public  use  conditions  under 
the  criteria  of  49  CFR  1152.2a  Appeals 
of  these  decisions  will  be  acted  on  by 
the  entire  Conunission. 

date:  December  31, 1987. 
dates:  Joseph  H.  Dettmar  (202)  275- 
7245.  [Telephone  number  for  hearing 
impaired:  (202)  275-1721.] 
SUPPLEMENTARY  INFORMATION:  The  text 

of  the  rules  is  set  forth  below. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts.  Inc..  Room  2229. 
Interstate  Commerce  Commission 
Building,  Washington.  DC  20423.  or  call 
(202)  289-4357/4359  (DC  Metropolitan 
area]  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Conmiission  headquarters). 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 
Since  public  comment  is  not  required 
under  5  MJ&JC.  553.  the  Regulatory 
Flexibility  Act  does  not  apply  to  this 
proceeding.  See  5  U.S.C.  603. 


List  of  Subjects  in  49  CFR  Part  Mil 

Administrative  practice  and 
procedure.  Authority  Delegations. 

List  of  Subjects  in  49  CFR  1152 

Abandonments  and  discontinuances. 
Investigations.  Public  use  conditions. 
Railroads. 

Decided:  November  19. 1987. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Lamboley,  Commissioners 
Sterrett  Andre,  and  Simmons.  Comnussions 
dissented  with  a  separate  expression. 
Noreta  R.  McGee, 

Secretary. 

"Htle  49.  Subtitle  R  Chapter  X.  Parts 
1011  and  1152  of  the  Code  of  Federal 
Regulations  are  amended  as  foUows: 

PART  1011— COMMISSION 
ORGANIZATION;  DELEGATIONS  OF 
AUTHORITY 

1.  The  authority  citation  for  49  CFR 
Part  1011  continues  to  read  as  follows: 

Authority:  49  U.S.C.  10301. 10302. 10304. 
10305, 10321;  31  U.S.C.  9701;  5  U.S.C.  553. 

2.  Section  1011.2  is  amended  by 
revising  paragraph  (a)(8)  to  read  as 
follows: 

§  1011.2    The  ConfMnisslon. 

(a)  *  *  * 

(8)  All  appeals  of  initial  decisions 
determining — 

(i)  Whether  to  designate  protested 
abandonment  proceedings  for 
investigation  (including  action  on 
requests  for  oral  hearing). 

(ii)  Whether  olfers  of  financial 
assistance  satisfy  the  standards  of  49 


U.S.C.  10905(d),  for  purposes  of 
negotiations,  and 

(iii)  Whether  partially  to  revoke  or  to 
reopen  abandonment  exemptions 
authorized,  respectively,  under  49  U.S.C. 
10505  and  49  CFR  1152  Subpart  F  for  the 
purpose  of  imposing  public  use 
conditions  under  the  criteria  in  49  CFR 
1152.28. 

Appeals  on  these  matters  must  be  filed 
within  10  days  of  the  date  the  action  is 
taken,  and  responses  must  be  filed 
within  10  days  thereafter. 

3.  Section  1011.8  \»  amended  by 
adding  a  new  para^-aph  (c)(3)  to  read  as 
follows: 

§1011.8   Delegation  of  auOwrHy  by  «ie 
IntersteleCemmerce  Coewntaion 

***** 

(c)  *  *  * 

(3)  Whether  partially  to  revdce  or  to 
reopen  abandonment  exemptions 
authorized,  respectively,  under  49  US.C. 
10505.  and  49  CFR  1152  Subpart  F  for  the 
purpose  of  imposing  public  use 
conditions  under  the  criteria  in  49  CFR 
1152.2a 

PART  1152— ABANDONMENT  AND 
DISCONTINUANCE  OF  RAIL  LINES 
AND  RAIL  TRANSPORTATION  UNDER 
49  U.S.C.  10903 

4.  The  authority  citation  for  49  CFR 
Part  1152  continues  to  read  as  follows: 

Authority:  5  U.S.a  553. 559.  and  704;  16 
U.S.C  1247(d);  31  U.S.C.  9701;  45  U.S.C.  904 
and  915:  and  49  U.S.C.  10321. 10362. 10505, 
and  10903  et  seq. 


5.  Section  1152.25  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§  1 152.25    Participation  In  abandonment  or 
discontinuance  proceedings 
***** 

(e)  Af^ellate  procedures — (1)  Sc(^>e  of 
rule.  Except  as  specifically  indicated 
below,  these  appellate  procedures  are  to 
be  followed  in  abandonment  and 
discontinuance  proceedings  in  lieu  of 
the  general  prociedures  at  49  CFR  1115. 
Appeals  of  initial  decisions  of  the 
Director  of  the  Office  of  Proceedings 
determining — 

(i)  Whether  to  designate  protested 
abandonment  proceedings  for 
investigation  (including  action  on 
requests  for  oral  hearing), 

(ii)  Whether  offers  of  financial 
assistance  satisfy  the  standards  of  49 
U.S.C.  1090S(d).  for  purposes  of 
negotiations,  and 

(iii)  Whether  partially  to  revoke  or  to 
reopen  abandonment  exemptions 
authorized,  respectively,  under  49  U.S.C 
10505  and  49  CFR  1152  Subpart  F  for  the 
purpose  of  imposing  public  use 
conditions  under  the  criteria  in  49  CFR 
1152.28  will  be  acted  upon  by  the  entire 
Commission  pursuant  to  the  rule  set 
forth  at  49  CFR  1011.2(a)(8). 

An  original  and  10  copies  of  all  appeals. 

and  replies  to  appeals,  under  this 

section  should  be  filed  with  the 

Commission. 

*        *        *        •        • 

(FR  Doc.  87-27644  Filed  11-30-87;  8:45  am] 
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Proposed  Rules 


Federal  Register 
Vol.  52.  No.  230 
Tuesday,  December  1,  1987 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an        ! 
op)portunity  to  participate  In  the  rule  | 
niaking  prior  to  fhe  adoption  of  the  final 
rutes. 


DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7  CFR  Part  1951 

Unauthorized  Section  504  Grant 

agency:  Farmers  Home  Administration, 

USDA. 

ACTION:  Proposed  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  regarding  the 
servicing  action  on  unauthorized  Section 
504  grants  when  FmHA  will  continue 
with  the  recipient.  This  action  is  being 
taken  because  current  regulations 
requiring  the  repayment  of  unauthorized 
assistance  impose  an  undue  hardship 
upon  elderly  borrowers.  The  intended 
effect  of  this  action  is  to  determine  the 
servicing  action  based  on  the  individual 
borrower's  financial  condition. 
DATE:  Comments  must  be  submitted  on 
or  before  February  1, 1988. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Chief,  Directives  and 
Forms  Management  Branch,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture,  Room  6348,  South 
Agriculture  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  All  written 
comments  made  pursuant  to  this 
publication  will  be  available  for  public 
inspection  during  work  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
)ean  F.  Leavitt,  Senior  Loan  Specialist, 
Single  Family  Housing  Servicing  and 
Property  Management  Division,  Farmers 
Home  Administration,  USDA,  South 
Agriculture  Building,  Room  5309, 
Washington,  DC  20250,  telephone:  (202) 
382-1452. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rulemaking  has  been  reviewed 
tmder  L'SDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291.  and 
has  been  classified  as  "nonmajor."  It 
will  not  result  in  an  annual  effect  on  the 


economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  SFH  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under 

10.410  Low  Income  Housing  Loans 

10.411  Rural  Housing  Site  Loans 
10.417  Very  Low-Income  Housing  Repair 

Loans  and  Grants 

Catalog  numbers  10.410, 10.411,  and 
10.417  are  excluded  from  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Progam."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Pohcy  Act  of  1969,  Pub. 
L.  91-90,  an  Environmental  Impact 
Statement  is  not  required. 

The  FmHA  Section  504  Grant  Program 
was  enacted  to  provide  financial 
assistance  to  eligible  elderly  applicants 
for  the  repair  or  improvement  of  their 
dwelling.  The  annual  income  must  be  so 
low  that  the  applicant  is  unable  to  repay 
as  a  loan  the  total  assistance  received. 

Current  FmHA  Regulations  (7  CFR 
Part  1951;  Section  1951.612(a)(5)) 
requires  the  recipient  to  repay  the 
unauthorized  grant  assistance  as  a  loan, 
even  though  the  recipient  is  not  at  fault. 
The  grant  is  to  be  repaid  either  using  the 
same  rates  and  terms  of  a  Section  504 
loan  or  at  an  interest  rate  of  5  percent 
for  a  term  of  not  more  than  5  years.  The 
rate  and  term  used  would  depend  on 
whether  or  not  the  recipient  was 
initially  eligible  for  a  Section  504  Loan 
or  the  grant  was  made  for  unauthorized 
purposes. 

FmHA  proposes  in  §  1951.612(a)(5)  to 
use  the  borrower's  debt  repayment 
ability  to  determine  if  all  of  the 
unauthorized  assistance  can  be  repaid 
as  a  loan.  If  unable  to  show  repayment 


ability  the  grant  does  not  have  to  be 
repaid  until  non-occupancy  or  transfer 
of  title  by  the  recipient. 

List  of  Subjects  in  7  CFR  Part  1951 

Account  servicing.  Rent  subsidies 
Subsidies. 

Therefore,  as  proposed,  Part  1951, 
Chapter  XVIII,  Title  7,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1480,  7  CFR  2.23,  7 
CFR  2.70. 

Subpart  M— Servicing  Cases  Where 
Unauthorized  Loan  or  Other  Financial 
Assistance  Was  Received— Single 
Family  Housing 

2.  Section  1951.612(a)(5)  is  revised  to 
read  as  follows: 

§  1951.612    Servicing  options  in  lieu  of 
liquidation  or  legal  action  to  collect 

***** 

(a)*  *  * 

(5)  Section  504  grant.  Form  FmHA 
431-3,  "Household  Financial  Statement 
and  Budget,"  will  be  completed  to 
determine  the  recipient's  ability  to  repay 
all  of  the  unauthorized  assistance  with 
the  same  interest  rale  and  term  of  a 
Section  504  loan. 

(i)  If  the  recipient  has  debt  repayment 
ability  to  repay  all  of  the  unauthorized 
assistance.  Form  FmHA  440-16 
"Promissory  Note"  will  be  executed,  and 
the  best  mortgage  obtainable  will  be 
taken  to  secure  the  unauthorized 
assistance  to  be  repaid,  if  the  amount  is 
S2,500  or  more. 

(ii)  If  the  recipient  does  not  have  the 
repayment  ability  for  the  unauthorized 
assistance,  a  repayment  agreement  will 
be  executed  (see  Exhibit  F  in  any  FmHA 
office),  and  the  best  mortgage 
obtainable  will  be  taken  to  secure  the 
unauthorized  assistance  to  be  repaid,  if 
the  amount  is  $2,500  or  more.  However, 
no  action  will  be  taken  to  collect  the 
unauthorized  assistance  until  non- 
occupancy  or  transfer  of  title  by  the 
recipient. 
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Dated:  Octobers.  1987. 
Vance  L  Clark, 

Administrator,  Farmers  Home 

Administration. 

(FR  Doc  37-27594  Filed  11-30-87;  &45  am] 

niXINO  CODE  M1»HI7-« 

Food  Safety  and  Inspection  Service 
9  CFR  Parts  316  and  350 
(Docket  NaS6-014f>] 

Elimination  of  Sealing  Requirement  for 
Rendered  Edible  Animal  Fat 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  This  proposal  would  amend 
the  Federal  meat  inspection  regulations 
to  allow  inspected  and  passed  product, 
particularly  rendered  edible  animal  fat. 
transported  in  properly  labeled  tank 
cars  or  tank  trucks,  to  move  in 
commerce  without  an  official  seal 
Currently,  establishments  which  process 
and  then  transport  such  product  to 
another  establishment  must  have  the 
means  of  conveyance  sealed  with  an 
officially  seal  by  a  Program  employee. 
Establishments  receiving  the  official 
sealed  conveyance  containing  such 
product  must  have  the  seal  broken  by  a 
Program  employee.  This  action  would 
remove  a  sealing  requirement  that  no 
longer  appears  to  be  necessary.  FSIS  is 
also  proposing  to  delete  the  requirement 
that  a  Program  employee  insert  the 
"date  of  loading"  on  the  label  affixed  to 
the  tank  car  or  tank  truck.  This  action 
would  permit  an  establishment 
employee  to  insert  the  "date  of  loading." 
DATE:  Comments  must  be  received  on  or 
before  February  1, 1988. 
ADDRESS:  Written  comments  should  be 
sent  in  duplicate  to  the  Policy  Office, 
Attn:  Linda  Carey,  FSIS  Hearing  Clerk. 
Room  3175  South  Agriculture  Building. 
Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington 
DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bill  F.  Dennis,  Director.  Processed 
Products  Inspection  Division,  Technical 
Services,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  (202)  447-3840. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Administrator  has  determined 
that  this  proposed  rule  is  not  a  major 
rule  under  Executive  Order  12291.  It  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  to 


consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  This  proposal  would  allow 
rendered  edible  animal  fat,  shipped  in 
tank  cars  or  tank  trucks,  to  be 
transported  in  commerce  without  an 
official  seal  provided  the  tank  car  or 
tank  truck  bears  a  label.  This  change 
could  affect  in  a  positive  manner  about 
250  meat  establishments  as  it  removes 
an  unnecessary  sealing  requirement. 

Effect  on  Small  Entities 

The  Administrator,  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  Pub.  L  96-354  (5  U.S.C.  601).  At 
present,  there  are  approximately  250 
establishments  involved  in  either 
shipping  or  receiving  rendered  edible 
animal  fats.  These  establishments  range 
from  small  to  very  large  operations. 
These  establishments  are  presently 
prohibited  from  shipping  product  unless 
it  is  sealed  by  a  Program  employee. 
Those  receiving  such  product  must  have 
the  seal  broken  by  a  Program  employee. 

This  proposal  would  allow 
establishments  to  ship  and  receive 
products  without  having  to  wait  for  a 
inspector  to  seal  the  tank  car  or  break 
the  seal.  This  is  particulariy  beneficial 
for  small  establishments  that  may  have 
to  hold  the  tank  car  until  the  inspector  is 
available  to  seal  the  tank  car  or  tank 
truck  and/or  to  break  the  seal. 

Conunents 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
proposal.  Written  comments  should  be 
sent  to  the  Policy  Office.  Please  include 
the  docket  number  that  appears  in  the 
heading  of  this  document.  All  comments 
submitted  in  response  to  this  proposal 
will  be  made  available  for  public 
inspection  in  the  Policy  Office  between 
9:00  a.m.  and  4KX)  p.m.,  Monday  through 
Friday. 

Background 

Tank  cars  or  tank  trucks  carrying 
inspected  and  passed  product  (which 
appears  to  involve  only  rendered  edible 
animal  fats)  are  required  to  bear  a  label 
in  accordance  with  section  316.14  of  the 
Federal  meat  inspection  regulations  (9 
CFR  316.14).  The  label  must  contain  the 
name  of  the  product,  the  official 


inspection  legend,  and  the  words  "date 
of  loading"  followed  by  a  space  in 
which  the  inspector  shall  insert  the  date. 

Rendered  edible  animal  fat  is  shipped 
by  tank  car  or  tank  truck,  under  official 
seal,  to  other  federally  inspected 
establishments  for  further  processing. 
Before  a  refining  establishment  can 
unload  the  rendered  edible  animal  fat. 
§  325.16  of  the  Federal  meat  inspection 
regulations  (9  CFR  325.16)  requires  that 
the  official  seal  be  broken  by  a  Program 
employee.  When  a  sealed  tank  car  or 
tank  truck  is  received  by  an 
establishment  and  a  Program  employee 
is  not  present,  the  establishment  must 
wait  until  a  Program  employee  arrives  at 
the  estabHshment  to  break  the  seal.  This 
can  prevent  the  inspector  from 
completing  inspection  of  the  other 
establishments  on  his/her  patrol 
assignment  and  does  not  effectively 
utilize  inspection  resources. 

Formerly,  the  rationale  for  sealing  a 
tank  car  or  tank  truck  was  to  insure  that 
"inspected  and  passed"  product  did  not 
become  adulterated.  The  sealing 
requirement  was  reinstated  in  1965  after 
the  Department  discovered  uninspected 
rendered  edible  fat  being  transported. 
However,  the  majority  of  products 
regulated  by  FSIS  are  permitted  to  be 
transported  under  the  official  inspection 
legend  with  proper  labeling  and  do  not 
require  official  sealing.  Products  bearing 
proper  labeling  and  the  mark  of 
inspection  have  an  equal  chance  of 
becoming  adulterated  as  does  rendered 
edible  animal  fat.  Since  1965  FSIS  has 
not  experienced  problems  with  any 
particular  product. 

FSIS  is  proposing  to  amend  the 
Federal  meat  inspection  regulations  to. 
eliminate  the  sealing  provision  in 
§  316.14(b)  (9  CFR  316.14(b))  for  product 
moved  in  tank  cars  or  tank  trucks.  This 
product  would  be  permitted  to  move  in 
commerce  provided  the  tank  car  or  tank 
truck  bears  a  label  in  accordance  with 
§  316.14  of  the  Federal  meat  inspection 
regulations  (9  CFR  316.14). 

In  addition,  this  proposal  would  delete 
the  requirement  under  §  316.14  that  the 
"date  of  loading,"  a  required  feature  of 
the  label,  be  inserted  by  an  inspector. 
This  change  will  permit  the  "date  of 
loading"  to  be  inserted  by  an 
establishment  employee.  FSIS  has 
determined  that  requiring  a  Program 
employee  to  insert  the  date  is  not 
conducive  to  effective  utilization  of 
inspection  resources  and  would  have  no 
effect  on  the  wholesomeness  of  the 
product. 

FSIS  is  also  proposing  to  amend  Part 
350  of  the  voluntary  inspection  and 
certification  regulations  (9  CFR  Part  350) 
by  deleting  the  requirement  that  tank 
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cars  and  tank  trucks  be  equipped  for 
sealing  and  sealed  by  a  Program 
employee  before  FSIS  will  furnish  the 
identification  service  provided  under 
§  350.3  (9  CFR  350.3). 

List  of  Subjects 

9  CFR  Part  316 

Meat  inspection.  Sealing,  Edible 
products.  Animal  fat. 

9  CFR  Part  350 

Meat  inspection.  Certification  service. 

For  the  reasons  stated  in  the  I 
preamble.  Parts  316  and  350  of  the  ' 
Federal  meat  inspection  regulations 
would  be  amended  as  follows: 

PART  316— MARKING  PRODUCTS 
AND  THEIR  CONTAINERS 

1.  The  authority  citation  for  Part  316 
would  be  revised  to  read  as  follows: 

Authority:  34  Stat.  12&1.  79  Stat.  903.  as 
amended.  81  Stat.  584.  84  Stat.  91.  438;  21 
U.S.C.  71  et  seq.  601  et  scq..  33  U.S.C.  1254. 

2.  Section  316.14  would  be  amended 
by  removing  the  paragraph  designations 
and  by  revising  it  to  read  as  follows: 

§  916.14    Marking  tank  cars  and  tank  trucks 
used  in  transportation  of  edible  products. 

Each  tank  car  and  each  tank  truck 
carrying  inspected  and  passed  product 
from  an  official  establishment  shall  bear 
a  label  containing  the  name  of  the 
product  in  accordance  with  S  317.2  of 
this  subchapter,  the  official  inspection 
legend  containing  the  number  of  the 
official  establishment  and  the  words 
"tiate  of  loading,"  followed  by  a  suitable 
space  in  which  the  date  the  tank  car  or 
tank  truck  is  loaded  shall  be  inserted. 
The  label  shall  be  located  conspicuously 
and  shall  be  printed  on  material  of  such 
character  and  so  affixed  as  to  preclude 
detachment  or  effacement  upon 
exposure  to  the  weather.  Before  the  car 
or  truck  is  removed  from  the  place 
where  it  is  unloaded,  the  carrier  shall 
remove  or  obliterate  such  label. 

PART  350-SPECIAL  SERVICES 
RELATING  TO  MEAT  AND  OTHER 
PRODUCTS 

3.  The  authority  citation  for  Part  350 
continues  to  read  as  follows: 

Authority:  41  Stat.  241,  7  U.S.C.  394:  60  Stat. 
1087.  as  amended.  7  U.S.C.  1622:  60  Stat.  1090. 
as  amended.  7  U.S.C.  1624:  34  Stat.  1264,  as 
amended.  21  U.S.C.  621;  62  Slat.  334:  21  U.S.C. 
mn:  7  CFR  2.15(a).  2.92. 

4.  Paragraph  (a)(4)  of  S  350.3  would  be 
revised  to  read  as  follows: 

§  350.3    Types  and  avaiiat>ility  of  service, 
(a)  *  •  • 


(4)  The  service  will  be  available  for 
products  moved  in  tank  cars  and  tank 
trucks  from  an  official  establishment  or 
from  a  location  operating  under  this 
service  only  if  such  tank  cars  or  tank 
trucks  bear  a  label  before  leaving  such 
official  establishment  or  such  other 
location,  in  accordance  with  9  CFR 
316.14  and  317.2. 
***** 

Done  at  Washington,  D.C.,  on  November  24, 
1987. 
Lester  M.  Crawford, 

Administrator,  Food  Safety  and  Inspection 

Service. 

(FR  Doc.  87-27463  Filed  1 1-30-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  87-CE-35-AD1 

Airworthiness  Directives;  Gulfstream 
Aerospace  Models  112, 112B,  112TC, 
112TCA,  114,  and  114A  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUIMIMARY:  This  action  proposes  to  adopt 
a  new  Airworthiness  Directive  (AD), 
applicable  to  the  Gulfstream  Aerospace 
Model  112  and  114  series  airplanes, 
which  would  require  inspections  and 
ri;pair  as  necessary  in  the  area  of  the 
vertical  stabilizer  forward  attachment  to 
the  fuselage.  Reports  have  been  received 
of  cracks  forming  where  the  vertical 
stabilizer  spar  attaches  to  the  fuselage 
structure.  The  proposed  action  will 
detect  these  cracks  and  provide  repair 
instructions  which  will  preclude  failure 
of  the  fuselage  frame  and  vertical  fin 
attachment  fitting  and  subsequent  loss 
of  the  airplane. 

DATE:  Comments  must  be  received  on  or 
before  January  3, 1988. 
ADDRESSES:  Gulfstream  Aerospace 
Service  Bulletin  Nos.  SB-112-72A  and 
SB-114-23A,  both  dated  August  31. 1987. 
applicable  to  this  AD  may  be  obtained 
from  Gulfstream  Aerospace 
Corporation,  Wiley  Post  Airport,  P.O. 
Box  22500,  Oklahoma  City,  Oklahoma 
73123;  or  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  triplicate  to  FAA,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  87-CE-35- 
AD.  Room  1558.  601  East  12th  St.. 
Kansas  City,  Missouri  64106. 

Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m.. 


Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Dragsct.  Airplane  Certification 
Branch,  DOT,  FAA.  Southwest  Region. 
Fort  Worth.  Texas  76193-0150: 
Telephone  (817)  624-5155. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
comments  received.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
>  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  87-CE-35-AD,  Room  1558. 
601  East  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion 

There  have  been  reports  of  cracks  in 
the  vertical  fin  attachment  fitting  (P/N 
43255-1)  and  the  fuselage  frame  (P/N 
43205-1)  at  F.S.  230.5  on  Gulfstream 
Aerospace  Model  112  and  114  series 
airplanes.  To  date  there  have  been 
approximately  45  aircraft  with  cracks 
reported  in  this  area.  Should  these 
cracks  go  undetected,  the  vertical 
stabilizer  may  fail  and  result  in  the  loss 
of  the  airplane.  Since  this  condition  is 
likely  to  exist  or  develop  on  other 
Gulfstream  Aerospace  Model  112. 112B, 
112TC.  112TCA.  114.  and  114A  airplanes 
of  the  same  type  design.  FAA  is 
proposing  an  AD  based  upon  the 
information  currently  available  which 
would  require  inspections  and  repair  as 
necessary  in  the  area  of  the  vertical 
stabilizer  forward  attachment  to  the 
fuselage  in  accordance  with  Gulfstream 


Aerospace  Service  Bulletin  Nos.  SB- 
112-72A  or  SB-114-23A  as  applicable. 
The  FAA  has  determined  there  are 
approximately  1,064  airplanes  affected 
by  this  proposal.  The  inspection  cost 
imposed  by  the  proposed  AD  would  be 
$35  per  airplane  for  a  total  estimated 
cost  of  $37,240  to  the  private  sector.  If 
cracks  are  found,  repairs  must  be  made 
at  the  owner's  expense. 

This  is  not  considered  a  regulatory 
cost  to  the  AD  since  owners/operators 
are  required  by  other  regulations  to 
maintain  their  aircraft  to  specific  safety 
and  airworthiness  standards.  The  FAA 
views  the  economic  impact  of  this 
proposed  AD  to  be  negligible  and 
concludes  that  a  full  regulatory 
evaluation  is  not  warranted. 

Therefore,  I  certify  that  this  section  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  has 
been  placed  in  the  public  docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  §  39.13  of 
Part  39  of  the  FAR  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a}.  1421  and  1423: 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

Gulfstream  Aerospace  (Rockwell):  Applies  to 
Model  112  and  112B  (S/N's  1  through  544 
and  13000):  112TC  and  112TCA  (S/N's 
13001  through  13309):  and  114  and  114A 
(S/N's  14000  through  14540)  airplanes 
certificated  in  any  category. 
Compliance:  Required  as  indicated  after 

the  effective  date  of  this  AD,  unless  already 

accomplished. 

To  prevent  failure  of  the  vertical  fin 
attachment  fitting  (P/N  43255-1)  and  the 
fuselage  frame  (P/N  43205-1)  in  the  area  of 
F.S.  230.5,  accomplish  the  following: 


(a)  Within  the  next  50  hours  a  time-in- 
service  (TIB),  or  upon  the  accumulation  of  250 
hours  total  TIS,  whichever  occurs  later, 
inspect  for  cracks  in  fuselage  frame  (P/N 
43205-1).  and  vertical  fin  attachment  fitting 
(P/N  43255-1)  in  accordance  with  Part  I  of 
Gulfstream  Aerospace  Serx'ice  Bulletin  Nos. 
112-72A  or  SB-114-23A  both  dated  August 
31. 1987.  as  applicable. 

(b)  If  cracks  are  found  in  the  fuselage  frame 
or  vertical  fin  attachment  fitting,  prior  to 
further  flight  repair  in  accordance  with  Part  11 
of  Gulfstream  Aerospace  Service  Bulletin 
Nos.  SB-112-72A  or  SB-114-23A  both  dated 
August  31. 1987,  as  applicable. 

(c)  If  no  cracks  are  found,  thereafter  at 
intervals  not  to  exceed  100  hours  time-in- 
service  reaccomplish  the  inspection  specified 
in  paragraph  (a)  of  this  AD  until  the  repair 
required  by  paragraph  (b)  of  this  AD  is 
accomplished. 

(d)  The  repetitive  inspections  specified  in 
paragraph  (c)  of  this  AD  may  be  discontinued 
when  the  airplane  is  modified  as  specified  in 
paragraph  (b)  of  this  AD. 

(e)  The  airplane  may  be  flown  in 
accordance  with  FAR  21.197  to  a  location 
where  the  repair  can  be  performed. 

(f)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Airplane  Certification  Branch. 
DOT,  FAA.  Southwest  Regional  Office.  Fort 
Worth.  Texas  76193-0150.  Telephone  (817) 
624-5150. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(s) 
referred  to  herein  upon  request  to 
Gulfstram  Aerospace  Corporation. 
Wiley  Post  Airport,  P.  O.  Box  22500. 
Oklahoma  City,  Oklahoma  73123;  or 
FAA,  Office  of  the  Regional  Counsel, 
Room  1558, 601  East  12th  Street,  Kansas 
City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
November  16, 1987. 

Jerold  M.  Chavkin. 

Acting  Director,  Central  Region. 

[■T*  Doc.  87-27540  Filed  11-30-87:  8:45am| 
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14  CFR  Part  39 

[Docket  No.  87-NM-143-AD] 

Airworthiness  Olrecttves;  Sud  Aviation 
Model  Caraveile  SE210 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  an 
airworthiness  directive  (AD),  applicable 
to  all  Sud  Aviation  Model  Caraveile 
SE210  series  airplanes,  that  would 
require  inspection,  and  replacement,  if 
necessary,  of  the  main  landing  gear 
manual  uplock  release  mechanism 
screwjack  shaft  and  square  end  fitting. 
This  proposal  is  prompted  by  reports  of 


incidents  involving  breakage  of  the 
manual  uplock  release  mechanism.  If 
breakage  of  the  screwjack  shaft  occurs, 
manual  uplock  release  of  the  main 
landing  gear  is  no  longer  possible.  This 
condition,  if  not  corrected,  could  lead  to 
the  inability  to  manually  extend  the 
main  landing  gear. 

DATES:  Comments  must  be  received  no 
later  than  January  12, 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-143-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Sud  Aviation/Aerospatiale.  316 
Route  de  Bayonne.  31060  Toulouse 
Cedex  03.  France.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judy  Colder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966.  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvaUabiUty  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
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Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103).  Attention:  Airworthiness  Ruiea 
Docket  No.  82-NM-143-AD,  17900 
Pacific  Highway  South.  C-68666.  Seattle. 
Washington  98168. 

Discussion 

The  Direction  G^n^rale  de  1' Aviation 
Civile  PGAC),  which  is  the 
airworthiness  authority  of  France,  has, 
in  accordance  with  existing  provisions 
of  a  bilateral  airworthiness  agreement, 
notified  the  FAA  of  an  unsafe  condition: 
which  may  exist  on  Model  Caravelle 
SE210  series  airplanes.  There  have  been 
reports  of  the  main  landing  gear  manual 
uplock  release  mechanism  becoming 
damaged  in  service,  resulting  in  the 
inability  to  lower  the  main  landing  gear. 
Early  failure  detection  is  possible  by 
inspection  of  this  mechanism  for  wear 
damage  and/or  cracks. 

The  manufacturer  has  issued  Sud 
Service  Bulletin  32-121,  dated 
September  9, 1982,  which  describes 
inspection  of  the  main  landing  gear 
manual  uplock  release  mechanism 
screwjack  shaft  and  square  end  fitting; 
and  Sud  Service  Bulletin  No.  32-96,,  Rev. 
3.  dated  January  1&  1982.  which 
describes  rework  and  incorporation  of 
new  parts  for  the  manual  uplock  release 
mechanism.  DGAC  has  issued  an 
Airworthiness  Directive  which  declares 
both  service  bulletins  to  be  mandatory. 
This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
Section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
inspection  of  the  main  landing  gear 
manual  uplock  release  mechanism,  and 
replacement,  if  necessary,  in  accordance 
with  the  service  bulletins  previously 
mentioned. 

It  is  estimated  that  5  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  2. 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  S40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $400. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Ordw 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979):  and  it  is  further  certified  under  the 


criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($80).  A  copy  of 
a  draft  regulatory  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  i  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 


PART  39-{AMENDED] 

1.  The  authority  citation  for  Part  39  - 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-149, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Sud  Aviatioo:  Applies  to  Model  Caravetlis 
SE210  series  airplanes,  as  listed  in  Sud 
Service  Bulletin  Number  32-121,  dated 
September  9, 1962,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  breakage  of  main  landing  gear 

manual  uplock  release  mechanism  screwjack 

shaft,  accomplish  the  following; 

A.  Prior  to  the  accumulation  of  2.500 
landings  or  12  months,  whichever  occurs  first 
after  the  effective  date  of  this  AD,  perform 
inspections  of  the  square  end  fitting  (LH  and 
RH  sides)  P/N  210.43.20.123  and  screwjack 
shafts  P/N  210.43.20/122  or  P/N  210.43.20.920, 
as  described  in  paragraph  4B  of  Caravelle 
Sud  Service  Bulletin  No.  32-121.  dated 
September  8, 1982. 

B.  Repeat  the  inspection  required  by 
paragraph  A.  above,  as  follows: 

1.  At  intervals  not  exceeding  5,000  landings 
or  2  years,  whichever  occurs  first,  for  aircraft 
on  which  the  procedures  described  in  Sud 
Service  Bulletin  32-96  have  not  been 
accomplished. 

2.  At  intervals  not  exceeding  15,000 
landings  or  6  years,  whichever  occurs  first, 
for  aircraft  on  which  the  procedures 
described  in  Sud  Service  Bulletin  32-96  have 
been  accomplished. 

C.  In  the  event  that  damage  or  cracks  are 
detected  on  the  square  end  fitting  or 
screwjack  shaft,  or  there  are  more  than  two 
pin  holes  on  the  screwjack  shaft,  replace 
affected  parts  prior  to  further  flight,  in 
accordance  with  Sud  Service  Bulletin  No.  32- 
96.  Revision  3.  dated  January  18, 1982. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  times,  which 
provides  an  acceptable  level  of  safety  and 


which  has  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Air  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  fo  Sud  Aviation/Aerospatiale, 
316  Route  de  Bayonne.  31060  Toulouse 
Cedex  03.  France.  These  documents  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

Issued  in  Seattle,  Washington,  on 
November  12, 1987. 
Frederick  M.  Isaac 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  87-27541  Filed  11-30-87;  8:45  am) 
BILUNO  CODE  4«ia-t9-lt 


14  CFR  Part  39 
[Docket  Na  fT-CE-SS'^U)] 

AtrwottWneM  DtavcttvM;  de  HavHtand 
Medals  DHC-2  Mk.  I  and  DHC-2  Mk.  Ill 
Airplanes 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM).  

summary:  This  Notice  proposes  to 
supersede  Airworthiness  Directive  (AD)« 
87-01-04,  Amendment  39-5488, 
applicable  to  de  Havilland  Model  DHC- 
2  Mk.  I  and  DHC-2  Mk.  Ill  airplanes, 
which  requires  initial  and  repetitive  dye 
penetrant  inspections  for  cracks  in  the 
lugs  of  the  lower  attachment  foric  fitting 
of  certain  wing  lift  strut  assemblies  and 
serial  numbers  (S/N),  and  replacement 
of  these  strut  assemblies,  if  cracked. 
This  proposal  extends  the  effectivity  of 
the  required  inspection  to  additional 
strut  assemblies  as  well  as  the 
replacement,  if  cracked.  This  action  is 
prompted  by  a  revision  to  the  applicable 
service  information  by  the  manufacturer 
to  prevent  failure  of  the  wing  structure 
and  loss  of  the  aircraft. 
DATES:  Comments  must  be  received  no 
later  than  December  31, 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  87-CE-33- 
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AD,  Room  1558.  601  East  12th  Street, 
Kansas  City,  Missouri  64106.  The 
applicable  service  information  may  be 
obtained  from  the  de  Havilland  Aircraft 
Company  of  Canada,  a  division  of 
Boeing  of  Canada.  Ltd.,  Garratt 
Boulevard,  Downsview,  Ontario, 
Canada,  M3K  1Y5.  This  information  may 
be  examined  at  the  FAA,  Central 
Region,  Office  of  the  Regional  Counsel, 
noted  previously.  Comments  may  be 
inspected  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lester  Lipsius,  ANE-172,  New  York 
Aircraft  Certification  Office.  FAA,  New 
England  Region.  181  South  Franklin 
Avenue,  Valley  Stream,  New  York 
11581:  Telephone  (516)  791-6220. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communitations  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  87-CE-33- 
AD.  Room  1558,  601  East  12th  Street, 
Kansas  City.  Missouri  64106. 

Discussion 

On  December  5, 1986,  FAA  issued  AD 
87-01-04,  Amendment  39-5488  (51  FR 
45306:  December  18, 1986).  to  require 
irtitial  and  repetitive  dye  penetrant 
inspections  for  cracks  in  the  lugs  of  the 
lower  attachment  fork  fitting  of  certain 


wing  lift  strut  assemblies  and 
replacement  of  these  strut  assemblies,  if 
crac4ced,  on  de  Havilland  DHC-2  Mk.  I 
(including  L-20A.  YL-20,  U-6,  and  U- 
6A)  and  DHC-2  Mk.  Ill  airplanes.  Since 
issuance  of  that  AD.  the  FAA  has 
determined  that  the  inspection  of  all 
wing  lift  strut  assemblies  is  necessary, 
regardless  of  the  strut  S/N  or  date  of 
manufacture.  At  the  time  S/B  No.  2/41 
was  issued,  it  was  believed  that  the 
inspection  requirements  were  necessary 
for  only  strut  assemblies  C2W1103A  and 
C2W1104A  with  strut  S/N  A071  through 
A0129  inclusive.  Since  that  time,  another 
report  has  been  received  of  stress 
corrosion  cracking  in  the  lower 
attachment  fitting  of  a  strut  whose  S/N 
was  not  within  the  A071  through  A0129 
number  range.  As  a  result  of  this  report, 
de  Havilland  has  issued  S/B  No.  2/41. 
Revision  A.  dated  August  14, 1987. 
which  recommends  inspection  of  all 
serial  numbered  strut  assemblies 
C2W1103,  C2W1103A,  C2W1104,  and 
C2W1104A,  and  replacement  of  cracked 
assemblies  with  strut  assemblies 
C2W1115-1  and  C2W1115-2  which  have 
steel  end  fittings.  De  Havilland  also 
states  that  wing  strut  assemblies 
C2W1103  and  C2W1103A  are  identical, 
and  C2W1104  and  C2W1104A  are 
identical.  Transport  Canada,  who  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  Canada  has  issued  a 
Canadian  AD  CF-85-08  dated  July  24. 
1985,  but  has  not  yet  revised  their  AD  to 
require  compliance  with  de  Havilland  S/ 
B  No.  2/41,  Revision  A.  The  FAA  has 
examined  the  available  information 
related  to  the  issuance  of  S/B  No.  2/41, 
Revision  A,  dated  August  14, 1987,  and 
believes  that  the  condition  addressed  by 
this  bulletin  is  an  unsafe  condition  that 
may  exist  on  other  products  of  this  type 
design  certificated  for  operation  in  the 
United  States.  Therefore,  an  AD  is 
proposed  which  would  supersede  AD 
87-01-04,  Amendment  39-5488,  and 
require  inspection  of  all  DHC-2  strut  S/ 
N*s  of  wing  strut  assemblies  C2W1103. 
C2W1103A.  C2W1104.  and  C2W1104A 
on  de  Havilland  DHC-2  Mk.  I  and  DHC- 
2  Mk.  Ill  airplanes.  It  is  estimated  that 
385  airplanes  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  6  man-hours  per  airplane 
to  accomplish  the  required  inspections, 
and  that  the  average  labor  cost  would 
be  $40  per  man-hour.  Based  on  these 
figures,  the  cost  of  inspecting  all  struts  is 
estimated  to  be  $240  per  airplane.  The 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $92,400  for 
each  fieet  inspection. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291,  (2| 


is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatorj' 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1983):  and  14  CFR  11.69. 

§39.13    (Amended! 

2.  By  superseding  AD  87-01-04. 
Amendment  39-5488  (51  FR  45306; 
December  18, 1986).  with  the  following 
new  airworthiness  directive: 

de  Havilland:  Applies  to  all  Model  DtiC-2 
Mk.  1  (including  L-20A.  YU20.  U-6.  and 
U-6A)  and  DHC-2  Mk.  Ill  (Turbo  Beaver) 
airplanes  with  wing  strut  assemblies 
C2VV'1103.  C2W'1103A.  C2W1104  and 
C2W1104A.  certificated  in  any  category. 
Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD.  unless  already 
accomplished. 

To  detect  cracks  due  to  stress  corrosion  in 
wing  lift  strut  assemblies,  accomplish  the 
following: 

(a)  Within  100  hours  time-in-service  (TIS). 
or  one  month,  whichever  occurs  first,  after 
the  effective  date  of  this  AD.  and  thereafter 
at  intervals  not  to  exceed  500  hours  TIS.  or  12 
calendar  months,  whichever  occurs  first: 

(1)  Remove  wing  strut  assemblies. 
C2W1103  or  C2W1103A  and  C2W1104  or 
C2W1104A  from  the  aircraft  and  prepare  for 
inspection  as  described  in 
•ACCOMPLISHMENT  INSTRUCTIONS"  in 
de  Havilland  Service  Bulletin  (S/B)  No.  2/41. 
Revision  A.  dated  August  14. 19R7. 

(2)  Conduct  a  dye  penetrant  inspection 
with  a  10-power  glass  for  cracks  in  the  lugs  of 
the  lower  attachment  clevis  fitting. 

(3)  If  cracks  are  found,  prior  to  further 
flight,  replace  the  complete  strut  assembly 
with  a  strut  assembly  of  the  same  part 
number  that  has  had  the  lower  clevis  fitting 
inspection  using  the  dye  penetrant  procedure- 
and  has  been  found  free  of  cracks,  or  strut 
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assembly  C2W1115-1  or  CZWlllS-i  as 
appropriate. 

(4)  If  no  cracks  are  found  clean  the  lower 
clevis  fitting  and  re-install  the  wing  strut 
assembly. 

(5)  If  wing  strut  assembly  C2W1115-1  or 
C2W1115-2  is  installed,  the  recurring  visual 
inspection  in  Paragraph  (a)  is  no  longer 
required.  | 

(b)  the  airplane  may  be  flown  in         | 
accordance  with  FAR  21.197  to  a  location 
where  the  requirements  of  this  AD  may  be 
accomplished. 

(c)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator,  through  an  FAA 
Maintenance  Inspector,  the  Manager.  New 
York  Aircraft  Certification  Office.  FAA,  New 
England  Region,  may  adiusi  the  compliance 
time  of  this  AD. 

(d)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  New  York  Aircraft  Certification 
Office.  FAA.  New  England  Region. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(s] 
refen^d  to  herein  upon  request  to  the  de 
Havilland  Aircraft  Company  of  Canada, 
a  Division  of  Boeing  of  Canada.  Ltd., 
Gairatt  Boulevard.  Downsview,  Ontario, 
Canada  M3K  1Y5;  Telephone  (416)  633- 
7310.  or  may  be  examined  at  the  FAA, 
Office  of  the  Regional  Counsel.  Room 
1558.  601  East  12th  Street.  Kansas  City, 
Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on 
November  12. 1987. 
)eroId  M.  ClMvkin, 

Acting  Director.  Central  Region.  ' 

(FR  Doc  87-27539  Piled  11-30-87;  8:45  am| 

BaUNQ  COOC  M14-19-M 


14CFRPart71 

lAirapMC  Docket  No.  tr-ANM-MI 

PropoMd  Alteration  of  Transitiofi 
Area;  Rifl*,  CO 


agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Rifle.  Colorado.  1.200  foot 
transition  area  to  provide  additional 
controlled  airspace  to  encompass  a  new 
holding  pattern. 

DATES:  Comments  must  be  received  on 
or  before  February  2, 1988. 

AOORCSSCS:  Send  comments  on  the 
proposal  to:  Manager,  Airspace  & 
System  Management  Branch.  ANM-530. 
Federal  Aviation  Administration, 
Docket  No.  87-ANM-26. 17900  Pacific 
Highway  South,  C-68866t  Seattle.. 
Washington  9816a 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  at  tiie 
same  address. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland.  ANM-536,  Federal 
Aviation  Administration,  Docket  No.  87- 
ANM-28, 17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168, 
Telephone:  (206)  431-2536. 
8Um.EMENTARY  INFORMATIONS 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions  . 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  en  which 
the  following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  87- 
ANM-26".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  any  action  on  the 
proposed  rule.  The  proposal  contained 
in  thi»  notice  may  be  changed  in  the 
light  of  comments  received.  AH 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  prsonnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Airspace  & 
System  Management  Branch,  17900    . 
Pacific  Highway  South,  C-68966.  Seattle, 
Washington,  98168.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  11-2  which  describes 
the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an- 
amendment  to  §  71.181  of  Part  71  of  the 


Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  provide  additional  controlled 
airspace  for  aircraft  using  a  new  holding 
pattern. 

Section  71.181  of  Part  71  of  the  Federal; 
Aviation  Regulations  was  repubhshed  in 
Handbook  7400.6C  dated  {anuary  2, 
1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  boyd  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safe ty^  Transition  areas. 

The  Propsoed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART71-IAMENDED1 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983):  14 
CFR  11.69. 

§  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Rifle,  Colorado.  Transition  Area  (Amended) 

On  the  7th  line  after  ••39°44'00  '  N..  long. 
"106''57'00"  W..  change  the  remaining 
description  to  read  as  follows:  to  lat. 
"39''19'00"  N..  long.  '106°57"00"  W.,  to  lat. 
••39°11'00"  N..  long.  "107''37"00"  W.,  to  lat. 
"39*2500"  N..  long.  •107'54'00"  W..  to  point  of 
Iteginning  excluding  all  other  controlled 
airspace  which  overlaps. 

Issjed  in  Seattle.  Washington,  on 
November  13. 1987. 
Temple  H.  [ohnson,  Jr., 
Manger.  Air  Traffic  Division,  North  we3t_ 
Mountain  Region. 
|FR  Doc.  87-27542. Filed  11-30-87:  8:45  am) 

WLUNO  COOE  4910-1»4I 


Federal  Registef  /  Vol.  52,  No.  230  /  Tuesday.  December  1.  1987  /  Proposed  Rules 


45645 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
i  Docket  No.  C-2641] 
Fleetwood  Enterprises,  Inc. 

agency:  Federal  Trade  Commission. 

action:  Notice  of  period  for  public 
comment  on  petition  to  reopen  and 
vacate  the  order. 


SUMMARY:  Fleetwood  Enterprises,  Inc.  a 
corporate  respondent  in  the  order  in 
Docket  No.  C-2641.  has  requested  the 
Federal  Trade  Commission  to  vacate  a 
1974  consent  order  issued  against  it 
concerning  its  mobile  home  owners 
warranty  and  warranty  practices.  TTiis 
document  annoimces  the  public 
comment  period  on  the  petition. 

DATE:  Deadline  for  filing  commmts  in 
this  matter  is  December  2a  1987. 

ADDRESS:  Comments  should  be  sent  to 
the  Office  of  the  Secretary,  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue  NW.. Washington. 
DC  20580.  The  requests  for  copies  of  the 
request  should  be  sent  to  the  Public 
Reference  Branch,  Room  130. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  D.  Massie,  Attorney,  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission, 
Washington.  DC  20580.  (202)  326-2982. 

SUPPLEMENTARY  INFORMATION:  The 

order  in  Docket  Na  02841  was 
published  at  40  FR  18983  on  May  1. 1975. 
The  petitioner,  Fleetwood  Enterprises, 
Inc.,  manufacturers  mobile  homes  which 
are  sold  to  the  public  through  authorized 
dealers.  Petitioner  seeks  to  have  the 
order  vacated  in  its  entirety.  The  order 
requires  Fleetwood  to  offer  a  warranty 
that  describes  the  identity  and  address 
of  the  warrantor,  the  nature  and  extent 
of  the  warranty  offered,  the  remedies 
available  to  the  purdiaser  under  the 
warranty,  the  manner  in  which 
Fleetwood  intends  to  provide  for 
performance  of  warranty  obligations, 
any  requirements  which  must  be 
fulfilled  by  purchasers  in  order  to  obtain 
warranty  service,  a  uniform  procedure 
to  be  followed  by  purchasers  in  order  to 
request  warranty  performance,  and  a 
uniform  procedure  available  to 
purchasers  to  resolve  warranty  disputes; 
that  Fleetwood  enter  into  formal 
agreements  with  its  dealers  setting  forth 
the  dealers'  warranty  service 
obligations;  that  all  mobile  homes  be 
inspected  prior  to  delivery  to  purchasers 
for  defects  and  reinspected  90  days  after 


delivery;  and  that  warranty  repairs  be 
completed  within  specified  time  frames. 

List  of  subjects  m  16  CFR  Part  13 

Mobile  Homes. 
Emily  H.  Rock. 

Secretary. 

[FR  Doc.  87-27524  Filed  11-30-87;  8:45  am] 

BILLINQ  CODE  SZSCMJI-M 

16  CFR  Part  13 

[Docket  No.  C-2C42] 

Skyline  Corporation 

AGENCY:  Federal  Trade  Commission. 
action:  Notice  of  period  for  public 
comment  on  petition  to  reopen  and 
vacate  the  Older. 


SUMMARY:  Skyline  Corporation,  a 
corporate  respondent  in  the  order  in 
Docket  Na  C-2642.  has  petitioned  the 
Federal  Trade  Commission  to  vacate  a 
1974  consent  order  issued  against  it 
concerning  its  mobile  home  owners 
warranty  and  warranty  practices.  This 
document  announces  Uie  public 
comment  period  on  the  petition. 
DATE:  Deadline  for  filing  comments  in 
this  matter  is  December  20. 1987. 
ADDRESS:  Comments  should  be  sent  to 
the  Office  of  the  Secretary,  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20580.  Requests  for  copies  of  the 
request  should  be  sent  to  the  Public 
Reference  Branch.  Room  130. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  D.  Massie,  Attorney.  Division  of 
Enforcement  Bureau  of  Consumer 
Protection.  Federal  Trade  Commission. 
Washington,  DC  20580.  (202)  326-29B2. 
SUPPLEMENTARY  INFORMATION:  The 
order  in  Docket  No.  C-2642  was 
published  at  40  FR  19480  on  May  5, 1975. 
The  petitioner.  Skyline  Corporation, 
manufactures  mobile  homes  which  are 
sold  to  the  public  through  authorized 
dealers.  Petitioner  seeks  to  have  the 
order  vacated  in  its  entirety.  The  order 
requires  Skyhne  to  offer  a  warranty  that 
describes  the  identity  and  address  of  the 
warrantor,  the  nature  and  extent  of  the 
warranty  offered,  the  remedies  available 
to  the  purchaser  under  the  warranty,  the 
manner  in  which  Skyline  intends  to 
provide  for  performance  of  warranty 
obligations,  any  requirements  which 
must  be  fulfilled  by  purchasers  in  order 
to  obtain  warranty  service,  a  uniform 
procedure  to  be  followed  by  purchasers 
in  order  to  request  warranty 
performance,  and  a  uniform  procedure 
available  to  purchasers  to  resolve 
warranty  disputes;  that  Skyline  enter 


into  formal  agreements  with  its  dealers 
setting  forth  the  dealers'  warranty 
service  obligations,  that  all  mobile 
homes  be  inspected  prior  to  delivery  to 
purchasers  for  defects  and  reinspected 
90  days  after  delivery  and  that  warranty 
repairs  be  completed  within  specified 
time  frames.  The  petition  was  placed  on 
the  public  record  on  November  20, 1967. 

List  of  Subjects  in  16  CFR  Part  13 

Mobile  homes.  Trade  practices. 
Emily  H.  Rock. 

Secretary. 

|FR  Doc.  87-27525  Filed  11-30-87;  8:45  am] 

BILUNG  CODE  CTSO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  635 

(FHWA  Docket  No.  87-15] 

Construction  and  Maintenance; 
Contract  Procedures;  Standardized 
Contract  Clauses 

AGENCY:  Federal  Highway 
Administi-ation  (FHWA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  FHWA  proposes  to 
revise  its  regulations  on  contract 
procedures  to  implement  the  provision 
mandated  by  section  111(c)  of  the 
Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  (STURAA)  of 
1987  which  became  law  on  April  2, 1987. 
Section  lll(c]  amends  Section  112  of 
Title  23.  United  States  Code,  to  direct 
the  Secretary  of  Transportation  to  issue 
regulations  estabhshing  and  requiring 
certain  standardized  contract  clauses  in 
all  Federal-aid  highway  contracts  unless 
otherwise  provided  for  by  State  law. 
The  standardized  contract  clauses  will 
provide  for  the  equitable  adjustment  of 
contract  terms:  (1)  Where  site  conditions 
differ  from  those  specified  in  the 
contract  (2)  where  work  has  been 
suspended  by  order  of  the  contracting 
agency  (other  than  a  suspension  of  work 
caused  by  the  fault  of  the  contractor  or 
by  weather),  and  (3)  where  there  are 
material  changes  in  the  scope  of  work 
specified  in  the  contract. 
DATES:  Comments  must  be  received  on 
or  before  February  1, 1988, 

addresses:  Submit  written,  signed, 
comments,  preferably  in  triplicate,  to  the 
Federal  Highway  Administration,  HCC- 
10,  FHWA  Docket  No.  87-15,  Room  4205. 
400  Seventh  Street  SW..  Washington, 
DC  20590.  All  comments  and  suggestions 
received  will  be  available  for 


45646  Federal  Register  /  Vol.  52.  No.  230  /  Tuesday.  December  1.  1987  /  Proposed  Rules 


examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.f., 
Monday  through  Friday.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  A.  Weseman,  Chief, 
Construction  and  Maintenance  Division. 
Office  of  Highway  Operations.  202-366- 
l'A&.  or  Mr.  Wilbert  Baccus,  Office  of 
Chief  Counsel,  202-366-1396.  Federal 
Highway  Administration,  400  seventh 
Street  SW..  Washington.  DC  20590. 
Office  hours  are  7:45  a.m.  to  4:15  p.m., 
e.t..  Monday  through  Friday,  except 
legal  holidays. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal-aid  highway  program, 
federally  assisted  projects  are  generally 
constructed  by  private  contractors  under 
contract  to  the  State  highway  agencies 
(SHA's)  or  local  governmental  agencies. 
Payment  to  the  contractors  is  based  on 
the  amount  of  work  performed  in 
accordance  with  the  terms  of  the    | 
contract.  The  FHWA  reimburses  the 
statutory  Federal  share  of  the  costs  to 
the  SHA's  as  the  projects  are 
constructed  and  the  costs  are  incurred. 

The  plans,  specifications,  and 
estimates  (PS&E)  are  prepared  by  the 
SI  lA's  or  their  representatives.  Due  to 
the  nature  of  highway  construction  and 
conditions  under  which  the  work  is 
performed,  it  is  sometimes  impractical 
for  the  designer  to  accurately  determine 
and  describe  in  the  contract  documents 
all  the  subsurface  or  latent  conditions 
existing  at  project  sites.  Consequently. 
in  some  instances  the  subsurface 
conditions  which  are  found  during 
construction  may  be  different  from  those 
shown  in  the  plans  or  may  not  be  shown 
in  the  plans  at  all.  These  unanticipated 
conditions  may  cause  a  change  ini 
construction  costs. 

There  also  may  be  some  situations 
which  develop  during  construction 
requiring  the  contracting  agency  (SUA 
or  local  governmental  agency)  to  order 
the  contractor  to  slow  down  or  stop  the 
progress  of  construction  through  no  fault 
of  the  contractor  and  not  due  to  weather 
conditions.  These  situations  may  occur, 
for  example,  when  a  defect  in  the  design 
is  found  and  the  contracting  agency 
needs  time  to  study  the  problem  and 
correct  the  design  or  when  a  third  party, 
not  part  of  the  Federal-aid  contract, 
does  not  perform  as  originally 
anticipated.  These  slow  downs  or 
stoppages  in  the  work  may  also  cause  a 
change  in  construction  costs. 

There  also  may  be  some  situations 
encountered  during  construction  which 
require  the  contracting  agency  to  make 
alterations  in  the  design.  When  these 


occur,  the  contract  quantities  are 
normally  changed  to  refiect  the 
alteration,  and  the  contract  is  modified 
accordingly. 

Some  of  these  alterations,  however, 
could  also  significantly  increase  or 
decrease  the  contractor's  production 
costs  in  addition  to  the  change  in  the 
amount  of  work  required  by  the 
contract. 

These  possible  unanticipated 
variations  in  contract  costs  in  some 
instances  add  up  to  sizable  amounts  of 
money  and  may  constitute  an  additional 
risk  to  the  contractor  or  contracting 
agency.  In  those  States  where  the 
contracting  agency  shifts  the 
responsibility  of  such  costs  to  the 
contractor,  the  contract  documents 
normally  do  not  provide  for  a 
mechanism  to  allow  the  contracting 
agency  to  legally  adjust  the  contract  to 
recover  the  decrease  in  costs  or  to 
compensate  the  contractor  for  the 
increases.  Thus,  the  contracting  agency 
does  not  normally  recover  the  decreases 
and  the  contractor  can  only  recover  the 
increases  by  anticipating  such  costs  and 
increasing  the  amount  bid  accordingly 
or  by  submitting  claims.  Claims  and  the 
possible  resulting  litigation  process  can 
be  quite  lengthy  and  costly  and  often 
yield  unsatisfactory  results  to  both 
parties.  On  the  other  hand,  the 
contractor's  contingency  amount 
included  in  the  increased  bid  may 
exceed  the  actual  costs  and  thus  result 
in  an  unreasonable  windfall 
unnecessarily  increasing  the 
construction  costs  to  the  public. 

Previous  FHWA  policy  did  not 
mandate  any  specific  contract 
provisions  to  address  resolution  of  these 
situations,  but  encouraged  the  adoption 
of  contract  language,  such  as  clauses 
104.02  and  108.07  of  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO) 
"Guide  Specifications  for  Highway 
Construction"  (available  from  AASHTO, 
444  North  Capitol  Street  NW.,  Suite  225, 
Washington,  DC  20001)  which  provides 
for  an  equitable  adjustment  of  the 
contract  terms  in  the  event  of  such 
unanticipated  variations  in  contract 
costs.  Section  111(c)  of  the  STURAA  of 
1987.  Pub.  L.  100-17. 101  Stat.  132. 147. 
however,  makes  it  a  requirement  for  the 
Secretary  of  Transportation  to  develop 
and  require  a  standardized  contract 
clause  addressing  the  equitable 
adjustment  of  the  contract  terms  for 
differing  site  conditions,  material 
changes  in  the  scope  of  work,  and 
suspensions  of  work  ordered  by  the 
contracting  agency  other  than  those 
caused  by  the  fault  of  the  contractor  or 
by  weather,  unless  otherwise  provided 
for  by  State  law. 


Highway  contractor  organizations 
have  voiced  their  concerns  for  a 
changed  conditions  clause  and  have 
indicated  that  contractors  should  not 
have  to  gamble  on  the  possibility  of 
differing  site  conditions,  material 
changes  in  the  scope  of  the  work,  or 
suspensions  of  work  for  the  convenience 
of  the  contracting  agency.  Contractors 
should  be  able  to  bid  a  project  with  the 
expectation  of  being  compensated  for  all 
the  acceptable  work  which  is  performed 
in  accordance  with  the  terms  of  the 
contract.  In  addition,  they  have 
indicated  that  a  standardized 
arrangement  should  provide  more 
uniformity  among  the  States  thus 
eliminating  much  of  the  frustration  being 
experienced  by  contractors  who  deal 
with  several  States  at  the  same  time. 

The  standardized  clauses  proposed  by 
the  FHWA  under  the  new  regulation, 
developed  to  implement  the 
congressional  mandate,  address  each  of 
the  factors  mandated  by  the  act, 

A  significant  number  of  contracting 
agencies  have  already  adopted  changed 
conditions  clauses.  Many  of  these  use 
language  similar  to  AASHTO.  or  to  the 
Federal  Acquisition  Regulations  (FAR). 
Therefore,  in  order  to  provide  as  much 
continuity  as  possible,  the  proposed 
changed  conditions  clauses  follow 
closely,  where  possible,  the  language  of 
both  the  AASHTO  "Guide 
Specifications  for  Highway 
Construction"  and  the  FAR.  (The  FAR 
are  contained  in  48  CFR.  Parts  1  to  99, 
and  may  be  purchased  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington,  DC  20402.  The  FAR  only 
apply  by  regulation  to  contracts  entered 
directly  by  the  Federal  Government. 
Therefore,  they  are  not  mandatory  on 
Federal-aid  highway  contracts  because 
these  contracts  are  between  the  SHA  or 
local  governmental  agency  and  the 
contractor.) 

The  AASHTO  language  and  the  FAR 
language  are  substantially  the  same 
with  respect  to  the  differing  site 
conditions  clause  except  that  AASHTO 
does  not  provide  adjustment  for  impact 
costs  (also  known  as  "ripple 
damages"— increased  costs  attributable 
to  the  differing  site  conditions  but  not 
part  of  the  changed  work).  The  proposed 
standardized  clause  adopts  the  FAR 
approach  in  providing  adjustment  for 
impact  costs  to  the  extent  that  the 
impacted  work  must  also  be  part  of  the 
contract.  Under  the  proposed  clause, 
either  the  contractor  or  the  contracting 
agency  may  initiate  an  adjustment  to  the 
terms  of  the  contract.  The  adjustment 
may  be  for  or  against  the  contractor; 
however,  no  adjustment  for  the  benefit 
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of  the  contractor  is  allowed  unless  the 
contractor  notifies  the  contracting 
agency  in  writing  prior  to  performance 
of  the  affected  work  or  disturbing  the 
alleged  differing  site  conditions. 

There  is  no  AASHTO  Guide 
Specification  which  is  comparable  to  the 
FAR  suspension  of  work  clause.  The 
FAR  suspension  of  work  clause 
recognizes  "constructive  suspensions" 
(where  the  contracting  agency  causes 
delay,  due  to  action  or  inaction,  without 
issuing  a  suspeiuion  order).  The 
proposed  standardized  clause  differs 
from  FAR  in  that  constructive 
suspensions  are  not  covered.  As  in  FAR 
the  proposed  clause  does  not  allow  the 
recovery  of  profit  on  costs  due  to 
suspensions  of  work  and  the 
suspensions  must  be  for  unreasonable 
periods.  Therefore,  the  suspension 
periods  do  not  include  brief,  customary 
suspensions  for  reasons  inherent  to 
highway  construction,  such  as  for  the 
collection  of  material  samples;  testing  of 
materials;  approvals  of  shop  drawings, 
material  sources,  etc.;  and  other 
reasonable  and  customary  suspensions 
necessary  for  the  orderly  supervision  of 
construction  by  the  contracting  agency. 

In  the  case  of  the  material  changes  in 
the  scope  of  work  clause,  the  FAR  and 
the  AASHTO  clauses  are  quite  different. 
The  FAR  clause  is  very  specific 
regarding  the  types  of  changes,  provides 
for  impact  costs,  and  also  covers 
"constructive  change  orders."  A 
constructive  change  order  occurs  when 
the  contracting  agency  causes  a  change 
but  does  not  issue  a  written  order.  The 
AASHTO  language  is  of  general  nature, 
recognizes  formal  change  orders  only, 
and  does  not  provide  for  impact  costs. 
The  proposed  standardized  clause 
adopts  the  AASTO  approach  except 
that  it  also  provides  for  impact  costs  to 
the  extent  that  the  impacted  work  must 
also  be  part  of  the  contract.  The 
proposed  clause  does  not  specify  the 
threshold  amount  increase  or  decrease 
in  quantities  that  would  justify  a  request 
for  an  adjustment  to  the  contract  based 
on  changed  production  costs  because 
this  is  normally  defined  in  the 
contracting  agency's  standard 
specifications. 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  The 
new  regulation  will  impose  new 
mandatory  requirements  on  State  and 
local  governments  because  it  requires 
the  inclusion  of  a  changed  conditions 
contract  clause  in  all  Federal-aid 
highway  contracts  unless  the  State 


adopts  or  has  adopted  by  statute  a 
formal  procedure  for  the  development  of 
a  changed  conditions  contract  clause  or 
adopts  or  has  adopted  a  statute  which 
does  not  permit  inclusion  of  such  a 
contract  clause.  A  changed  conditions 
contract  clause  should  be  of  benefit  to 
both  the  contractors  and  contracting 
agencies;  furthermore,  its  inclusion  in 
Federal-aid  highway  contracts  is 
mandated  by  the  STURAA  of  1987. 

The  proposed  regulation  should  have 
a  positive  economic  impact  because  it 
should:  (1)  Reduce  the  construction  costs 
in  general  by  reducing  the  uncertainties 
which  the  contractor  must  price  during 
the  bidding  process.  (2)  reduce  the 
number  of  claims  reaching  litigation  thus 
reducing  the  legal  expenses  of  both  the 
contractor  and  contracting  agencies,  and 
(3)  promote  a  better  working 
relationship  between  the  contractors 
and  contracting  agencies. 

For  the  foregoing  reasons  and  under 
the  criteria  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  the  FHWA  hereby 
certifies  that  this  proposal,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  substantial  number 
of  small  entities  and  the  preparation  of  a 
full  regulatory  evaluation  is  not 
required. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  Part  635, 
Subpart  A  of  Chapter  I  of  Title  23.  Code 
of  Federal  Regulations  as  set  forth 
below. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  Programs  and  activities  apply  to  this 
program] 

List  of  Subjects  in  23  CFR  Part  635 

Government  contracts.  Grant 
programs — transportation.  Highways 
and  roads. 

Issued  on:  November  23. 1987. 

R.  A.  Bamhart, 

Federal  Highway  Administrator.  Federal 
High  way  Administration. 

The  FHWA  proposes  to  amend  23 
CFR  Part  635.  Subpart  A.  as  follows: 

PART  635— CONSTRUCTION  AND 
MAINTENANCE 

Subpart  A— Contract  Procedures 

1.  The  authority  citation  for  Part  635 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  112. 113, 114. 117, 128. 
and  315:  31  U.S.C.  6506;  42  U.S.C.  3334.  4601  et 
seq.:  49  CFR  1.48(b),  unless  otherwise  noted. 


2.  Part  635,  Subpart  A  is  amended  by 
adding  a  new  §  635.129  to  read  as 
follows: 

§635.129    Differing  site  conditions, 
suspensions  of  work,  and  material  ctianges 
in  the  scope  of  work. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  following  contract 
clauses  shall  be  made  part  of  and 
incorporated  in,  each  highway 
construction  project  approved  under  23 
U.S.C.  106: 

(1)  Differing  site  conditions,  (i)  Should 
the  contractor  encounter  during  the 
progress  of  the  work  subsurface  or 
latent  physical  conditions  at  the  site 
differing  materially  from  those  indicated 
in  the  contract  or  unknown  physical 
conditions  at  the  site,  of  an  unusual 
nature,  differing  materially  from  those 
ordinarily  encountered  and  generally 
recognized  as  inherent  in  the  work  of 
the  character  provided  for  in  the 
contract,  the  contractor  shall  promptly 
notify  the  engineer  in  writing  of  the 
specific  differing  conditions  before  they 
are  disturbed  or  the  affected  work  is 
performed. 

(ii)  Upon  written  notification,  the 
engineer  will  promptly  investigate  the 
conditions,  and  if  the  engineer 
determines  that  they  do  materially  differ 
and  cause  an  increase  or  decrease  in  the 
cost  of,  or  the  time  required  for.  the 
performance  of  any  part  of  the  work 
under  the  contract  whether  or  not 
changed  as  a  result  of  the  conditions,  an 
equitable  adjustment  shall  be  made  and 
the  contract  modified  in  writing 
accordingly. 

(iii)  No  contract  adjustment  for  the 
benefit  of  the  contractor  shall  be 
allowed  unless  the  contractor  has  given 
the  written  notice  required. 

(2)  Suspensions  of  work  ordered  by 
the  engineer,  (i)  The  engineer  reser\es 
the  right  to  suspend  all  or  any  portion  of 
the  work  for  any  reasons  or  convenience 
of  the  engineer  at  anytime  during  the 
execution  of  the  work.  If  the 
performance  of  all  or  any  portion  of  the 
work  is  suspended  for  an  unreasonable 
period  of  time  (not  originally 
anticipated,  customary,  or  inherent  to 
the  construction  industry)  and  the 
contractor  deems  that  additional 
compensation  and/or  contract  time  is 
due  the  contractor  as  a  result  of  such 
suspension,  the  contractor  shall  submit 
to  the  engineer  in  writing  a  request  for 
adjustment  within  seven  calendar  days 
of  receipt  of  the  notice  to  resume  work. 
The  request  shall  set  forth  the  reasons 
and  support  for  such  adjustment. 

(ii)  Upon  receipt,  the  engineer  shall 
immediately  consider  the  contractor's 
request.  If  the  engineer  agrees  that  the 
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cost  of  and/or  the  time  required  for  the 
performance  of  the  contract  has  been 
increased  as  a  result  of  such  suspension 
and  the  suspension  was  caused  by 
conditions  beyond  the  control  of  and  not 
the  fault  of  the  contractor,  its  suppliers, 
subcontractors  at  any  tier,  or  by 
weather,  the  engineer  shall  make  an 
equitable  adjustment  (excluding  profit) 
and  modify  the  contract  in  writing 
accordingly. 

(iii)  No  contract  adjustment  shall  be 
allowed  unless  the  contractor  has 
submitted  the  request  for  adjustment 
within  the  time  prescribed. 

(iv)  No  contract  adjustment  shall  be 
bllowed  under  this  clause  for  any 
suspension  to  the  extent  that 
performance  would  have  been  so 
suspended  by  any  other  cause  or  for 
which  an  equitable  adjustment  is 
provided  for  or  excluded  under  any 
other  term  or  condition  of  this  contract. 
(3)  Material  changes  in  scope  of  work. 
(i)  The  engineer  reserves  the  right  to 
make,  at  any  time  during  the  progress  of 
the  work,  such  increases  or  decreases  in 
quantities  and  such  alterations  in  the 
work  as  necessary  to  satisfactorily 
complete  the  project.  Such  increases  or 
decreases  and  alterations  shall  not 
invalidate  the  contract  nor  release  the 
surety,  and  the  contractor  agrees  to 
perform  the  work  as  altered. 

(ii)  Unless  such  alterations  and 
increases  or  decreases  materially 
change  the  character  of  the  work  to  be 
performed  under  this  contract  or  the 
cost  thereof,  the  altered  work  shall  be 
paid  for  at  the  same  unit  prices  as  other 
parts  of  the  work. 

(iii)  If,  however,  the  magnitude  of  the 
alteration  is  such  as  to  alter  the  scope  of 
work  specified  in  the  contract  by 
materially  changing  either  the  character 
or  tlie  unit  costs  of  the  work  under  the 
contract,  whether  or  not  changed  by  any 
such  alteration,  an  adjustment  will  be 
made  to  the  contract.  The  basis  for  the 
adjustment  shall  be  agreed  upon  prior  to 
the  performance  of  the  work;  if  a  basis 
cannot  be  agreed  upon,  then  an 
adjustment  shall  be  made  either  for  or 
against  the  contractor  in  such  amount  as 
the  engineer  may  determine  to  be  fair 
and  equitable. 

(b)  The  provisions  of  this  section  shall 
be  governed  by  the  following: 

(1)  Where  State  statute  does  not 
permit  one  or  more  of  the  contract 
clauses  included  in  paragraph  (a)  of  this 
section,  the  State  statute  shall  prevail 
and  such  clause  or  clauses  need  not  be 
made  applicable  to  Federal-aid  highway 
contracts. 

(2)  Where  the  State  highway  agency 
has  adopted,  by  State  statute,  a  formal 
procedure  for  the  development  of  one  or 
more  of  the  contract  clauses  included  in 


paragraph  (a)  of  this  section,  such  clause 
or  clauses  as  developed  by  the  State 
highway  agency  may  be  included  in 
Federal-aid  highway  contracts  in  lieu  of 
the  corresponding  clause  or  clauses  in 
paragraph  (a)  of  this  section  upon  the 
Division  Administrator's  determination 
that  the  proposed  clause  or  clauses  are 
comparable  to  the  corresponding  clause 
of  paragraph  (a)  of  this  section. 

\\H  Doc.  87-27521  Filed  11-30-87;  8:45  am] 

BILLING  CODE  Mia-22-M 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  0 

Minimum  Standards  of  Conduct 


agency:  Treasury. 
action:  Proposed  rule. 


summary:  This  proposed  rule  would 
amend  the  Department  of  the  Treasury's 
Minimum  Standards  of  Conduct.  The 
amendment  is  total,  and  this  proposed 
rule  would  substitute  for  the  existing 
Standards. 

The  Ethics  in  Government  Act  of  1978. 
as  amended,  made  a  number  of  changes 
in  the  post-employment  restrictions  of  18 
U.S.C.  207,  as  well  as  imposing  new  and 
distinctly  different  financial  disclosure 
requirements  on  certain  Federal 
employees.  These  changes  in  the  law 
are  not  reflected  in  the  Department's 
current  Minimum  Standards  of  Conduct. 
Recognizing  that  an  amendment  to  the 
Standards  was  required,  the  Department 
formed  an  internal  task  force  to  review 
the  entire  Standards  for  needed 
changes.  This  proposed  rule  is  the  result 
of  that  review. 

DATE:  Comments  must  be  received  on  or 
before  February  1, 1988. 
ADDRESS:  Deputy  General  Counsel. 
Room  3000. 1500  Pennsylvania  Avenue, 
NW..  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Murphy  (202)  566-2327. 
SUPPt^MENTARY  INFORMATION:  The  . 
intended  effect  of  the  proposed  rule  is  to 
amend  the  Department's  Minimum 
Standards  of  Conduct  to:  Make  changes 
required  by  the  Ethics  in  Government 
Act  and  Executive  Order  12565  of 
September  25. 1986;  amend  and 
reorganize  the  Standards  to  make  them 
more  understandable;  remove  single 
gender  pronouns;  and  clearly 
established  authority  and  responsibility 
in  matters  related  to  the  Standards.  In 
addition,  the  proposed  rule  contains  a 
waiver  pursuant  to  18  U.S.C.  208(b)(2) 
for  financial  interests  "[Tjoo  remote.or 
too  inconsequential  to  affect  the 


integrity  of  Government  officers'  or 
employees'  services.". 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

Because  this  proposed  rule  relates 
solely  to  the  internal  management, 
operations,  and  personnel  of  the 
Treasury  Department,  Executive  Order 
12291  does  not  apply  and  a  regulatory 
impact  analysis  is  not  required.  For 
similar  reasons,  and  although  the 
Department  is  soliciting  public 
comments,  no  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553  or 
any  other  law.  Accordingly,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  does  not  apply  and  a  regulatory 
flexibility  analysis  is  not  required. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Mr.  William  L.  Murphy. 
Senior  Counsel,  Department  of  the 
Treasury.  Other  present  and  former 
personnel  in  the  Treasury  Department 
participated  in  the  development  of  the 
regulations,  both  as  to  substance  and 
style. 

List  of  Subjects  in  31  CFR  Part  0 

Standards  of  conduct. 

D.  Edward  Wilson.  |r.. 

Acting  General  Counsel. 

31  CFR  Subtitle  A  is  amended  by 
revising  Part  0  to  read  as  follows: 

PART  0— STANDARDS  OF  CONDUCT 
Subpart  A— General  Provisions 

Sec. 

0.735-1  Purpose. 
0.735-2  Scope. 
0.735-3  Policy. 
0.735-4  Definitions. 

ResponsibilitieB 

0.735-5  Assignment  of  responsibilities. 

0.735-6  Department. 

0.735-7  The  Department's  counselor. 

0.735-8  Deputy  counselor. 

0.735-9  Role  of  personnel  officers. 

0.735-10  Bureaus. 

0.735-11  Supervisors. 

0.735-12  Employees. 

Subpart  B— Rules  of  Conduct 

Conflicts  of  Interest  Statutes 

0.735-20  General. 

0.735-21  Summary  of  provisions  of  criminal 
code  which  define  conflicts  of  interest. 

Rules  of  Conduct 

0.735-30  Proscribed  actions;  responsibilities. 

0.735-31  Political  activity. 

0.735-32  Strikers. 

a735-33  Gifts  or  gratuities  from  Government 

employees. 
0.735-34  Gifts  or  gratuities  from  outside 

sources. 


Sec. 

0.735-35  Gifts  or  gratuities  from  foreign 

governments. 
0.735-36  Outside  financial  interests. 
0.735-37  Using  official  designation. 
0.735-38  Purchase  of  Government  property. 
0.735-39  Outside  employment  and  other 

outside  activities. 
0.735-40  Teaching,  writing,  lecturing,  and 

speechmaking. 
0.735-41  Gambling,  betting,  and  lotteries. 
0.735-42  Use  of  intoxicants:  controlled 

substances. 
0.735-43  Indebtedness:  tax  obligations. 
0.735-44  Care  of  documents. 
0.735-45  Lending  or  borrowing  money. 
0.735-46  Use  of  Government  cars. 
0.735-47  Disclosure  of  information  to  the 

public. 
0.735-48  Giving  testimony. 
0.735-49  Personal  communications. 
0.735-50  Use  of  Federal  property. 
0.735-51  Conduct  while  on  official  duty  or  on 

Government  property. 
0.735-52  Influencing  legislation  or  petitioning 

Congress. 
0.735-53  Soliciting,  selling,  and  canvassing. 
0.735-54  Office  of  Personnel  Management 

examination  processes. 
0.735-55  Falsification  of  official  records. 
0.735-56  Miscellaneous  statutory  provisions. 
0.735-57  General  conduct  prejudicial  to  the 

Government. 
0.735-58  Nondiscrimination. 
0.735-59  Possession  of  weapons  and 

explosives. 
0.735-60  Privacy  Act. 

Subpart  C— Confidential  Statement  of 
Employment  and  Financial  Interest 

0.735-90  General. 

0.735-91  Criteria  for  designation  of  employees 

required  to  submit  confidential 

statements. 
0.735-92  Exceptions. 
0.735-93  Grievances:  form  and  content  of 

statements. 
0.735-94  Time  and  place  for  submission  of 

employees'  initial  statements. 
0.735-95  Annual  statements. 
0.735-96  Interests  of  employees'  relatives. 
0.735-97  Information  not  known  by 

employees. 
0.735-98  Information  excluded. 
0.735-99  Review  of  statements. 
0.735-100  Confidentiality  of  employee's 

statements. 
0.735-101  Effect  of  employees'  statements  on 

other  requirements. 

Subpart  D— Executive  Personnel  Financial 
Disclosure  Requirements 

O735-150  General. 

0.735-151  Procedure. 

0.735-152  Penalties. 

0.735-153  Supplemental  information. 

0.735-154  Exemptions  from  filing. 

0.735-155  Ethics  agreements. 

Subpart  E— Special  Government  Employee* 

Conflict  of  IntetesI  Statutes 

0.735-210  Applicability  of  18  U.S.C.  203  and 

205. 
0.735-211  Applicability  of  18  U.S.C.  207. 
0.735-212  Applicability  of  18  U.S.C.  208. 
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0.735-215  Applicability  of  Subpart  B  of  this 
part. 

Consultants  and  Advisers 

0.735-220  Advice  on  rules  of  conduct  and 

conflicts  of  interest  statutes. 
0.735-221  Industry,  labor,  agricultural,  and 

other  representatives. 
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0.735-230  Information  and  assistance  to 

special  Government  employees  and  their 

supervisors. 
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0.735-232  Ser\ice  with  other  Federal 

agencies. 
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0.735-234  Legal  interpretation. 
0.735-235  Safeguarding  information. 

Subpart  F— Employees  Stationed  in  Foreign 
Countries 

General  Provisions 

0.735-300  Purpose. 
0.735-301  Policy. 

0.735-302  General  provisions  governing 
conduct  in  foreign  countries. 

Additional  Rules  of  Conduct 

0.735-310  Basic  rule  of  conduct. 
0.735-311  Applicability  to  American 

employees. 
0.735-312  Applicability  to  members  of 

families. 
0.735-313  Expression  of  thoughts  and  views. 
0.735-314  Political  activities. 
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member  of  a  family. 
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Advice  and  Counseling 

0.735-320  Responsibility  for  guidance  and 
assistance. 
Authority:  5  U.S.C.  301,  5  U.S.C.  7301.  E.O. 
11222. 18  U.S.C.  208.  5  CFR  Part  735. 

Subpart  A— General  Provisions 
§  0.735-1    Purpose. 

This  part  describes  the  standards  of 
conduct  required  of  all  Department  of 
the  Treasury  employees.  The  regulations 
in  this  part  implement  the  Office  of 
Personnel  Management  regulations  (5 
CFR  Part  735)  in  accordance  with 
Executive  Order  11222.  as  amended.  The 
standards  of  conduct  in  this  part  are  not 
to  be  considered  all  inclusive  and  may 
be  supplemented  by  the  Department  and 
bureaus  to  meet  specific  needs.  The 
absence  of  a  specific  published 
standards  of  conduct  covering  an  act 
tending  to  discredit  an  employee  or  the 
Department  does  not  mean  that  such  an 
act  is  condoned,  is  permissible,  or  would 
not  call  for  and  result  in  corrective  or 
disciplinary  action. 

§0.735-2    Scope. 

This  part  covers  the  following  subject 
areas:  (a)  Subpart  A  of  this  part  applies 


to  all  regular  and  special  Government 
employees  of  the  Department  of  the 
Treasury.  It  sets  the  general  policy  and 
definitions  to  be  applied  in  interpreting 
the  Department's  Minimum  Standards  of 
Conduct  and  allocates  responsibility  in 
implementing  these  standards; 

(b)  Subpart  B  of  this  part  summarizes 
the  principal  conflict  of  interest  statutes 
and  defines  rules  of  conduct  and 
procedures  for  all  regular  employees: 

(c)  Subpart  C  of  this  part  contains 
rules  concerning  confidential  financial 
disclosure; 

(d)  Subpart  D  of  this  part  contains 
rules  concerning  public  financial 
disclosure  by  Executive  Personnel; 

(e)  Subpart  E  of  this  part  applies  to 
special  Government  employees  and 
advisers; 

(f)  Subpart  F  of  this  part  sets  forth 
additional  rules  and  guidelines 
applicable  to  employees  stationed  in 
foreign  countries. 

§0.735-3    Policy. 

(a)  Executive  Order  11222  of  May  8. 
1965,  as  amended.  (18  U.S.C.  201  note), 
states  the  basic  philosophy  of  conduct 
for  those  who  carry  out  the  public 
business: 

Where  government  is  based  on  the 
consent  of  the  governed,  every  citizen  is 
entitled  to  have  complete  confidence  in 
the  integrity  of  their  government.  Each 
individual  officer,  or  adviser  of 
government  must  help  to  earn  and  must 
honor  that  trust  by  his  (or  her]  own 
integrity  and  conduct  in  all  official 
actions. 

(b)  Personnel  of  the  Department  of  the 
Treasury  are  expected  to  adhere  to  the 
above  stated  principles  and  to 
Standards  of  behavior  that  will  reflect 
credit  on  the  Government.  The 
Department's  position  is  that  of  having 
confidence  in  its  employees  and  of 
taking  a  positive  and  reasonable 
approach  to  the  matter  of  maintaining 
the  high  standards  of  conduct  necessary 
in  the  transaction  of  Treasury  activities. 
Those  few  employees  who  violate  the 
laws  or  the  rules  or  regulations  on 
conduct  in  this  part  will  be  disciplined 
in  accordance  with  the  gravity  of  the 
offenses  committed. 

(c)  Disciplinary  action  may  be  in 
addition  to  any  penalty  prescribed  by 
law.  If  disciplinary  or  other  remedial 
action  is  necessary,  it  will  be  taken  only 
after  consideration  of  the  explanation  of 
the  employee  and  will  be  effected  in 
accordance  with  applicable  laws  and 
regulations.  Remedial  action  may 
include,  but  is  not  limited  to: 

(1)  Changes  in  assigned  duties. 

(2)  Disqualification  for  a  particular 
assignment. 
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(3)  Divestment  by  the  employee  of  his 
or  her  conflicting  interest 

(4)  Disciplinary  action. 


§0.73S-4    DeflnHtons. 

In  this  part:  (a)  "Regular  employee"  or 
"employee"  means  an  officer  or 
employee  of  the  I>epartment  of  the 
Treasury,  but  does  not  include  a  special 
Government  employee. 

(b)  "Special  Government  employee" 
means  an  officer  or  employee  of  the 
Department  of  the  Treasury,  or  an 
employee  detailed  from  another  agency 
to  the  Department,  who  is  retained, 
designated,  appointed,  employed,  or 
detailed  to  perform,  with  or  withottt 
compensation,  for  not  to  exceed  130 
days  during  any  period  of  365 
consecutive  days,  temporary  duties 
either  on  a  full-time  or  intermittent 
basis. 

(c)  "Adviser"  means  a  person  who 
provides  advice  as  a  representative  of 
an  outside  group  and  not  as  an 
employee  or  special  Government  ' 
employee. 

(d)  "Person"  means  an  individual,  a 
corporation,  a  company,  an  association, 
a  firm,  a  partnership,  a  society,  a  joint 
stock  company,  or  any  other 
organization  or  institution.  | 

Responsibilities 

S  0.735-5    Assignment  of  respofisMiUM. 
The  assignment  of  responsibihties  to 
carry  out  the  provisions  of  this  part  is 
described  below  in  §  0.735-6— §  a735- 
12. 

§  0.735-6    Department 

The  Department's  responsibilities  are 
to  (a)  issue  policy  and  basic  standards 
of  conduct  applicable  to  all  Treasury 
employees,  (b]  periodically  review  the 
basic  standards  issued  and  toj-eview 
initially  and  periodically  those 
additional  standards  issued  by  the 
bureaus,  (c)  set  requirements  to  insure 
that  supervisors  and  employees  are 
aware  of  the  standards  of  conduct  of 
their  responsibilities  in  maintaining  and 
adhering  to  those  standards  and  of  the 
fact  that  disciplinary  action  will  be 
taken  in  cases  of  failure  to  maintain  or 
adhere  to  them,  and  (d]  establish 
procedures  for  furnishing  advice  to 
management  and  to  employees  on  the 
application  of  standards  of  conduct 

§  0.735-7    The  Department's  counselor. 
The  Deputy  General  Counsel  is  the 
Ethics  Counselor  for  the  Department  on 
matters  covered  by  the  regulations  in 
this  part.  In  addition,  the  Deputy 
General  Counsel  is  the  Department's 
Designated  Agency  Ethics  Official 
(DAEO)  for  the  purposes  of  the  Ethics  in 
Government  Act  as  amended.  There 


will  be  an  Alternate  Designated  Agency 
Ethics  Official  and  such  Deputy 
Designated  Ethics  Officials  as  the 
Deputy  General  Counsel  appoints.  The 
Deputy  General  Counsel  is  responsible 
for  coordination  of  the  counseling 
service  within  the  Department  and  for 
interpretations  on  questions  of  conflicts 
of  interest  and  other  matters  under  this 
part.  This  includes  providing  the 
guidance  required  by  section  206(b)(7)  of 
the  Ethics  in  Government  Act. 

§  0.735-8    Deputy  counselor*. 

The  Chief  Counsel  or  Legal  Counsel 
for  each  bureau,  or  his  or  her  designee, 
is  the  Deputy  Counselor  for  that  bureau. 
As  such,  his  or  her  responsibility  is  to 
give  authoritative  advice  and  guidance 
on  conflicts  of  interest  and  other  matters 
covered  by  this  part. 

§  0.735-9    Role  of  personnel  officers. 

(a)  Personnel  officers  at  all 
organizational  levels  are  responsible  for 
providing  general  guidance  and 
assistance  to  supervisors  and  employees 
in  implementing  and  adhering  to  the 
provisions  of  the  regulations  in  this  part. 
Where  questions  arise  or  where  advice 
is  sought  by  other  supervisors  or 
employees  which  involve  either  advice 
or  interpretation  which  is  legal  in 
nature,  personnel  officers  will  be 
responsible  for  seeing  that  the  advice  or 
interpretation  is  sought  or  obtained  from 
the  Deputy  Counselor  or  the  Counselor, 
as  appropriate.  Personnel  officers  will 
ensure  that  a  briefing  is  given  to  ail  new 
employees  on  the  rules  in  this  part  and 
the  statutory  provisions  summarized  in 
§  0.735-21.  These  officers  will  further 
ensure  that  all  departing  employees  are 
briefed  on  the  applicable  post 
employment  restrictions  of  18  U.S.C. 
§  207,  5  CFR  Part  737.  this  part  and  other 
applicable  restrictions. 

(b)  The  Department's  Director  of 
Personnel  will  issue  a  directive  detailing 
implementation  of  this  requirement 

§0.735-10    Bureaus. 
The  responsibilities  of  the  bureau  are 


to 

(a)  Provide  employees  with  basic 
standards  of  conduct  and  any  additioBal 
standards  and  explanations  necessary 
to  effectively  carry  out  the  policy  of  the 
President  and  of  the  Department 

(b)  See  that  employees  and 
supervisors  are  aware  of  their 
responsibilities  in  maintaining  and 
adhering  to  established  standards  of 
conduct, 

(c)  Inform  employees  as  to  how  and 
from  whom  they  may  get  additional 
clarification  of  standards  of  conduct  and 
related  laws,  rules,  and  regulations. 


(d)  Advise  employees  of  the  location 
or  availability  of  regulations  governing 
conduct  in  and  on  Treasury  buildings 
and  grounds  (8  0.735-51). 

(e)  Insure  that  appropriate 
disciplinary  action  is  taken  against 
employees  who  violate  standards  of 
conduct  and  related  laws,  rules  and 
regulations  and  against  supervisors  who 
fail  to  carry  out  their  responsibilities  in 
taking  or  recommending  disciplinary 
action  when  appropriate  against 
employees  under  them  who  have 
committed  such  offenses,  and 

(f)  Review  and  evaluate  the 
effectiveness  of  standards  issued  and 
their  application.  Note:  Bureaus  shall 
provide  employees  with  copies  of  the 
regulations  in  this  part  and  will  require 
a  written  receipt  from  each  employee. 
New  employees  shall  be  given  copies  of 
the  regulations  in  this  part  at  the  time  of 
their  employment.  All  employees  will  be 
periodically  reminded  of  timely 
restrictions  (such  as  the  requirement  to 
promptly  file  and  pay  tax  during  the  tax 
season,  political  restrictions  during 
election  campaigns,  etc.)  as  well  as 
continually  educated  concerning  these 
rules.  This  may  be  done  by  posting  the 
standards  on  the  bulletin  board,  by 
reminders  in  house  organs  or  by  other 
forms  of  written  communications, 
including  payroll  inserts.  In  addition, 
employees  will  be  reminded  annually  of 
their  obligation  to  follow  the  standards 
of  conduct. 

§0.735-11    Supervisors. 

It  is  the  responsibility  of  each 
supervisor  to 

(a)  Know  the  standards  of  conduct 
applicable  to  him  or  her  and  the 
employees  under  his  or  her  supervision, 

(b)  Advise  the  employees  under  his  or 
her  supervision  or  help  them  obtain 
advice  on  the  apphcation  of  the 
standards  of  conduct 

(c)  Adhere  to  them, 

(d)  See  that  the  employees  under  his 
or  her  supervision  know  and  adhere  to 
them  also,  and 

(e)  Take  or  recommend  disciplinary 
action  when  appropriate  in  cases  where 
the  employees  undlsvAis  or  her 
supervision  violate  the  standards  or  the 
principles  upon  which  they  are  based. 

§0.735-12    Employees. 

(a)  Each  employee  in  the  Department 
is  required  to: 

(1)  Know  the  standards  of  conduct 
and  their  application  in  his  or  her  case, 

(2)  Seek  information  from  his  or  her 
supervisor  in  case  of  doubt  or 
misunderstanding  on  the  application  of 
the  standards  of  conduct 
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(3)  Adhere  to  the  standards  of 
conduct  and 

(4)  Be  aware  of  the  consequences  of 
violation  of  the  laws,  rules  and 
regulations  regarding  conduct 

(b)  Any  employee  who  has 
information  indicating  that  another 
employee  engaged  in  any  criminal 
conduct  or  violated  any  of  the  rules  of 
these  Standards  of  Conduct  shall 
promptly  convey  such  information  to  the 
Inspector  General  or  to  the  appropriate 
internal  affairs  office  of  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms:  U.S. 
Customs  Service:  Internal  Revenue 
Service;  or  U.S.  Secret  Service.  (An 
attorney  in  the  Legal  Division  who 
obtains  such  information  during  the 
course  of  representation  shall  instead 
report  to  the  appropriate  Chief  or  Legal 
Counsel  or  the  Deputy  General 
Counsel.)  The  confidentiality  of  the 
source  of  such  report  will  be  maintained 
in  a  manner  appropriate  to  the 
circumstances  of  the  case. 

(c)  Employees  shall  report  information 
of  the  tj-pe  discussed  in  paragraph  (b)  of 
this  section  related  to  foreign 
intelligence  or  other  information  of  the 
type  covered  by  Executive  Order  12356 
to  the  Inspector  General  except  that 
Legal  Division  attorneys  who  gain 
information  during  representation  shall 
report  this  to  the  Deputy  General 
Counsel. 

Subpart  B— Rules  of  Conduct 
Conflict  of  Interest  Statutes 
S  0.735-20    General. 

The  elimination  of  conflicts  of  interest 
in  the  Federal  service  is  one  of  the  most 
important  objectives  in  establishing 
general  standards  of  conduct.  A  conflict 
of  interest  situation  may  be  defined  as 
one  in  which  a  Federal  employee's 
private  interest  usually  of  an  economic 
nature,  conflicts  or  raises  a  reasonable 
question  of  conflict  with  his  or  her 
public  duties  and  responsibilities.  The 
potential  conflict  is  of  concern  whether 
it  is  real  or  only  apparent.  In  addition  to 
the  conflict  of  interest  statutes, 
summarized  in  S  0.735-21,  the 
Department  has  rules  concerning 
conflicts  of  interest  that  appear  in 
§§  0.735-34, 0.735-35,  0.735-36.  and 
0.735-39. 

§  0.735-21  Summary  of  provisions  of 
criminal  code  which  define  conflicts  of 
interest 

The  following  is  a  brief  summary  of 
the  provisions  of  the  criminal  code.  18 
U.S.C.  201  et  seq.,  which  define  the 
conflicts  of  interests  which  are  subject 
to  fine  and  imprisoiunent.  These 
provisions  have  been  interpreted  by  the 
Attorney  General  in  a  memorandum 


distributed  to  Heads  of  Departments 
and  Agencies,  dated  January  28, 1963,  28 
FR  985  and  published  in  a  note  following 
18  U.S.C.  201.  Specific  examples  of  the 
application  of  the  post-employment 
restrictions  are  provided  by  the  Office  of 
Government  Ethics  in  5  CFR  Part  737.  It 
should  be  noted  that  lesser  prohibitions 
apply  to  special  Government  employees 
than  to  regular  employees  as  indicated 
in  Subpart  E  of  this  part. 

(a)  IB  U.S.C.  203.  Section  203  prohibits 
an  employee  from  receiving,  agreeing  to 
receive  or  asking  for.  directly  or 
indirectly,  any  compensation  for 
services,  otherwise  than  as  provided  by 
law,  rendered  by  the  employee  or 
another  in  relation  to  any  matter  in 
which  the  United  States  is  a  party  or  has 
a  substantial  interest,  before  any 
Department  or  agency  (for  example:  Any 
Government  employee's  acceptance  of 
compensation  for  Federal  tax 
representation  is  prohibited,  whether  the 
employee  provided  the  representation  or 
not). 

(b)  IB  use.  Section  205.  Section  205 
prohibits  an  employee  fi-om  (1)  acting  as 
an  agent  or  attorney  in  prosecuting  any 
claim  against  the  United  States  or 
receiving  any  share  or  interest  in  such 
claim  for  assistance  in  its  prosecution, 
or  (2)  acting  as  an  agent  or  attorney  for 
anyone  before  any  Department,  agency 
or  court  in  connection  with  any 
particular  matter  in  which  the  United 
States  is  a  party  or  has  a  direct  and 
substantial  interest.  This  section  does 
not  prohibit  a  regular  Government 
employee  from  acting  with  official 
approval  and  with  or  without 
compensation  as  agent  or  attorney  for 
his  or  her  parents,  spouse,  child  or  any 
person  for  whom,  or  for  any  estate  for 
which,  he  or  she  is  serving  as  guardian 
or  other  fiduciary,  with  certain 
exceptions  set  forth  in  that  section.  (See 
S  0.735-39  for  Departmental 
restrictions.)  The  provisions  of  this 
section  and  section  203  do  not  prevent 
an  employee,  if  not  inconsistent  with  the 
faithful  performance  of  his  or  her  duties, 
from  acting  without  compensation  as 
agent  or  attorney  for  any  person  who  is 
the  subject  of  disciplinary,  loyalty  or 
other  personnel  administration  matter  in 
connection  with  such  matter. 

(c)  IB  U.S.C.  207(a).  Section  207(a) 
prohibits  a  former  employee  at  any  time 
after  his  or  her  employment  has  ceased, 
from  acting  as  agent  or  attorney 
(including  making  any  oral  or  written 
communications  with  the  intent  to 
influence)  for  anyone  other  than  the 
United  States  in  connection  with  any 
particular  matter  involving  a  specific 
party  or  parties  in  which  the  United 
States  is  a  party  or  has  a  direct  and 
substantial  interest  and  in  which  he  or 


she  participated  personally  and 
substantially  as  an  employee. 

(d)  75  U.S.C.  207(b)(i).  Section 
207(b)(i).  Section  207(b)(i)  prohibits  any 
such  former  Government  employee 
within  two  years  after  his  or  her 
employment  from  acting  as  an  agent  or 
attorney  for,  or  otherwise  representing 
(including  making  an  oral  or  written 
communication  with  the  intent  to 
influence)  anyone  other  than  the  United 
States  in  connection  with  any  particular 
matter  involving  a  specific  party  or 
parties  in  which  the  United  States  is  a 
party  or  directly  and  substantially 
interested  and  which  was  under  his  or 
her  official  responsibility  within  one 
year  prior  to  the  termination  of  such 
responsibility. 

(e)  IB  U.S.C.  207(bJOO.  Section 
207(b)(ii)  imposes  an  additional 
restriction  which  applies  only  to  "Senior 
Employees."  All  executive  level 
employees,  together  with  those  in  Senior 
Executive  Service  who  have  been 
designated  in  5  CFR  737.33  are  "Senior 
Employees."  A  former  "Senior 
Employee"  may  not  aid  or  assist  in 
representing  by  personal  presence  at  a 
formal  or  informal  appearance  for  a 
period  of  two  years  after  employment 
with  respect  to  any  particular  matter  in 
which  the  employee  would  be  prohibited 
from  personally  representing  by  Section 
207(a)  on  account  of  personal  and 
substantial  participation  as  a 
Government  employee. 

(f)  18  U.S.C.  207(c).  Section  207(c) 
prohibits  a  former  "Senior  Employee" 
from  acting  as  an  agent  or  attorney  for 
anyone  other  than  the  United  States,  or 
making  an  oral  or  written 
communication  with  the  intent  to 
influence,  in  any  particular  matter  (but 
not  necessarily  involving  a  specific 
party  or  parties]  before  or  to  the 
employee's  former  agency  for  one  year 
after  employment.  Certain  Treasury 
components  have  been  designated  as 
"separate  agencies"  for  purposes  of  this 
rule  in  5  CFR  737.31.  However,  heads  of 
these  components  may  not  take 
advantage  of  this  separate  agency 
designation  and  are  barred  from 
appearing  before  the  Department  as  a 
whole.  Similarly,  those  who  supervise  a 
component  even  though  not  part  of  it 
may  not  avail  themselves  of  the 
designation. 

(g)  IB  use.  208.  Section  208  prohibits 
any  employee  from  participating 
personally  and  substantially  as  a 
Government  employee  in  any  particular 
matter  in  which  to  his  or  her  knowledge 
the  employee,  the  employee's  spouse, 
minor  child,  partner,  organization  in 
which  the  employee  is  ser\'ing  as  an 
officer,  director,  trustee,  partner  or 
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employee,  or  any  person  or  organization 
with  whom  he  or  she  is  negotiating  or 
has  any  arrangement  concerning 
prospective  employment,  has  a  financial 
interest.  An  employee  may  be  exempted 
from  the  provision  of  this  section  if  he  or 
she  makes  full  disclosure  of  the  financial 
interest  to  the  official  responsible  for  his 
or  her  appointment  and  receives  in 
advance  a  written  determination  by  that 
offficial  that  the  interest  is  not  so 
substantial  as  to  be  likely  to  affect  the 
integrity  of  that  employee's  service.  (For 
example:  an  auditor  who  owns  stock  in 
a  company  may  not  perform  an  audit  of 
that  company  and  an  attorney  working 
on  a  matter  involving  a  company  may 
not  negotiate  for  employment  with  the 
law  firm  representing  the  company.)  See 
§  0.735-37  for  specific  rules  relating  to 
negotiating  employment.  See  §  0.735- 
36(e)  for  a  general  exemption  of  certain 
financial  interests  from  the  scope  of  this 
prohibition.  Exemptions  from  the 
prohibition  of  section  208  may  be  made 
by  general  rule  or  regulation  pursuant  to 
sention  208(b)(2).  Specific  exemptions 
pursuant  to  section  208(b)(1)  may  be 
made 

(1)  For  employees  in  the  Departmental 
Offices  by  a  superior  official  not  lower 
than  Deputy  Assistant  Secretary; 

(2)  For  employees  in  bureaus  by  an 
official  designated  by  the  bureau  head 
(this  authority  should  not  be  delegated 
lower  than  the  equivalent  of  Deputy 
Assistant  Secretary);  and 

(3)  For  employees  in  the  Legal 
Division  by  the  Chief  or  Legal  Counsel 
or  Deputy  General  Counsel. 

(h)  18  U.S.C.  209.  Section  209  prohibits 
any  employee  from  receiving  any  salary 
or  any  contribution  to  or 
supplementation  of  salary  as 
compensation  for  services  as  an 
employee  from  any  source  other  than 
the  Government.  This  section  does  not 
apply  to  a  special  Government 
employee,  and  does  not  prevent 
participation  in  any  bona  fide  pension, 
retirement,  profit  sharing,  or  other 
welfare  or  benefit  plan  maintained  by  a 
former  employer.  This  section  also  does 
not  prohibit  payment  or  acceptance  of 
certain  contributions,  awards  or 
expenses  in  connection  with 
Government  employee  training 
programs  or  attendance  at  meetings 
authorized  under  5  U.S.C.  4101-4118.  In 
addition,  payments  by  state  or  local 
(government  and  relocation  expenses 
paid  to  White  House  fellows  or 
participants  in  executive  exchange 
programs  may  be  accepted. 


Rules  of  Conduct 


§  0.735-30    ProscrilMd  actions; 
responsibilities. 

(a)  An  employee  shall  avoid  any 
action,  whether  or  not  specifically 
prohibited  by  this  part,  which  might 
result  in.  or  create  the  appearance  of: 

(1)  Using  public  office  for  private  gain; 

(2)  Giving  preferential  treatment  to 
any  person; 

(3)  Impeding  Government  efficiency  or 
economy; 

(4)  Losing  complete  independence  or 
impartiality; 

(5)  Making  a  Government  decision 
outside  official  channels;  or 

(6)  Affecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
government. 

(b)  An  employee  shall  not  unlawfully 
disclose  personal  information  with 
respect  to  an  individual  which 
information  has  been  obtained  in  the 
course  of  the  employee's  official  duties. 

(c)  Employees  may  express  their 
personal  views  on  assigned  matters  to 
their  immediate  supervisors. 
Nevertheless,  they  are  required  to 
implement  authorized  decisions  of  their 
supervisors. 

(d)  Employees  are  expected  to  be 
courteous  and  tactful  in  their  official 
relations  with  the  public. 

§0.73&-31    Pomtcal  activity. 

Employees  have  the  right  to  vote  as 
they  may  choose  and  to  express  their 
opinions  on  all  political  subjects  and 
candidates,  but  are  forbidden  to  take 
active  part  in  political  management  or 
campaigns  (5  U.S.C.  7324).  Political 
activity  in  some  local  elections  is 
permissible;  but  before  employees 
engage  in  such  activity,  they  should 
familarize  themselves  with  the  statutory 
provisions  and  the  Office  of  Personnel 
Management's  regulations  on  this 
subject  (5  U.S.C.  7324-7327  and  5  CFR 
Part  733).  It  is  unlawful  for  employees  to 
solicit,  receive  or  to  be  concerned  with 
political  assessments,  subscriptions,  or 
contributions  for  any  political  purpose 
whatever  from  other  employees  (5 
U.S.C.  7323).  Employees  may  not  make 
contributions  to  an  officer  or  employee 
of  the  Government  who  is  the  employer 
or  employing  authority  of  the 
contributing  employee,  or  to  an 
authorized  committee  of  that  officer  or 
employee  (18  U.S.C.  603).  Employees 
may  be  disqualified  from  employment 
for  knowingly  supporting  or  advocating 
the  violent  overthrow  of  our 
constitutional  form  of  government  (5 
use.  7532  and  E.0. 10450.  as 
amended). 


§0.735-32    StriiM*. 

Employees  shall  not  strike  against  the 
Government  (5  U.S.C.  7311) 


§0.735-33    Gifts  or  gratuitiM  from 
Government  employees. 

(a)  Employees  of  the  Federal 
Government  are  prohibited  from 
soliciting  contributions  from  other 
employees  for  gifts  or  presents  to 
persons  in  superior  o^icial  positions. 
Neither  may  such  superiors  receive  any 
gift  or  present  offered  to  them  from 
employees  in  the  Government  receiving 
less  salary  than  themselves  (5  U.S.C 
7351). 

(b)  Collections  of  spontaneous  origin 
may  be  made  Ua  vohintary  token  gifts 
on  special  occasions,  such  as  marriage, 
retirement  resignation  or  for  expressing 
condolences  in  cases  of  illness  or  death. 
Solicitations  for  such  gifts  should  be 
limited  to  employees  in  the  immediate 
office  of  the  employee  concerned  and  a 
few  close  associates  with  whom  he  or 
she  has  worked.  However,  supervisors 
may  not  solicit  contributions  from  an 
employee  under  their  supervision  under 
any  circumstances.  In  no  case  should 
general  solicitations  be  made  for  a  gift, 
nor  should  gifts  to  the  recipients  be  in 
cash,  except  that  small  amounts  [e.g., 
under  $20)  remaining  after  the  purchase 
of  a  gift  may  be  included  with  the  gift.  A 
collection  may  be  made,  in  accordance 
with  the  limitations  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section, 
with  supervisory  approval,  for  a  cash 
gift  to  assist  in  a  catastrophic  illness  or 
disaster,  provided  that  these  collections 
are  Hmited  to  coworkers  of 
approximately  equal  status  to  the 
recipient  employee,  and  to  his  or  her 
immediate  supervisors. 

(d)  Employees  must  not  be  placed 
uitder  pressure  for  personal 
contributions  and  the  solicitor  must 
make  it  clear  to  all  prospective 
contributors  that  contributions  are 
voluntary. 

§0.735-34    Gifts  or  gratuities  from  ouMdc 
sources. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  an  employee 
shall  not  solicit  or  accept,  directly  or 
indirectly,  any  gift,  gratuity,  favor, 
entertainment,  loan,  or  any  other  thing 
of  monetary  value  from  a  person  who: 

(i)  Has,  or  is  seeking  to  obtain, 
contractual  or  other  business  or 
financial  relations  with  the  Department 
of  the  Treasury. 

(2)  Conducts  operations  or  activities 
that  are  regulated  by  the  Department,  or 

(3)  Has  interests  that  may  be 
substantially  affected  by  the 


performance  or  noa-peEfoFmaBce  of  his 
or  her  official  duty. 

(b)  General  exceptioos  to  the  rule  ia 
paragraph  (a)  of  this  seclioa  are  as 
follows  ualess  otherwise  jneduded  by 
heads  of  bureaus: 

(1)  Acceptance  of  gifts,  entertaiomeat, 
and  food  is  proper  when  circumstances 
maJse  it  dear  that  obrieus  famfly  or 
personal  relationships  (audi  as  fhose 
between  the  parents,  cUkken.  friends  or 
spouse  of  the  empipjFee  aad  the 
employee!,  ntber  than  tlie  business  of 
the  persons  coaoemed.  are  tlie 
iBOtivating  factors.  <Frieads  for  pnposes 
of  this  rule  are  those  with  whom  the 
employee  lias  a  loqg  staatUi^  or  close 
personal  relatiooskip.) 

(2)  Acceptance  of  iood  and 
refresfameats  of  nominal  vaiae  in  the 
course  of  a  luncheon  or  dinner  ateetiog 
ispennitted,  provided  there  is  no 
pattern  of  aooepting  s«Kh  iood  and 
refreshments  firam  a  ungle  source. 

(3)  if  food  or  refreshments  are 
received  under  ctrcumstanoes  that 
preclude  immediate  payment  witfaoui 
embarrassBient,  and  the  acceiptance  is 
not  otherwise  authorized,  it  wiU  be 
permitted  to  be  accepted,  but  only  if, 
within  a  reasonable  period  of  time,  the 
employee  actua%  reiaiburses  the  host 
or  has  made  a  good  iaith  eflort  to 
reimburse  a  host  who  will  not  accept 
reimbursement. 

(4)  Erapbyees  may  accept  ^fts,  tiie 
personal  receipt  of  which  is  prohibited 
by  these  rules,  where  under  the 
immediate  circumstances,  re&isal  would 
create  embarrassemenl  if: 

(i)  The  employee  promply  turns  the 
gift  over  to  the  Departmental  Gift  Unit 
(or  as  sped&ed  in  bureau  directive]  ior 
retain  or  other  appropriate  Hiapn^jtifm- 
or 

(ii)  Tbe  employee  directly  returns  the 
gift  or  writes  a  brief  letter  to  the  donor 
adivising  that  Department  rules  do  not 
permit  the  en^iloyee  to  accept  the  item. 
The  employee  will  then  subaut  the  letter 
and  the  gift  item  to  his  or  her  supervisor 
who  will  arrange  for  maihi^  the  letter 
and  returning  the  gift  item  to  the  doner 
at  Government  expense. 

(5)  Employees  iaay  accept  loans  from 
banks  or  other  financial  institutians  on 
customary  terras  to  finance  proper  and 
usual  activities  of  employees,  such  as 
home  mortgage  loans,  except  where 
prohibited  by  law  or  regulation. 

(6)  Employees  iaay  accept  unsolicited 
advertising  or  promotional  material  such 
as  pens,  pencils,  note  pads,  calendars 
and  other  items  of  nominal  intrinsic 
value.  Eonpioyees  may  accept  discounts 
afforded  to  government  employees  as  a 
whole,  or  to  other  groups  of  which  the 
employee  is  a  part,  except  when  the 


entity  is  one  which  has  business 
dealings  with  or  is  regidated  by  the 
employee's  burecuL 

(c)  Paragraphs  (a)  and  (b)  of  this 
section  also  apply  to  an  employee  who 
consents  to  1^  acceptance  of  any  gift 
gratuity,  favor,  entertainment  loan,  or 
any  other  thing  of  auwetaiy  value  by  a 
person  other  than  that  eoqrioyee,  under 
circumstances  which  might  reasonably 
be  coHstnied  as  inflaencing  or 
improperly  relating  to  past  present  or 
future  performance  <A  the  employee's 
governmental  duties. 

(d)  The  receipt  of  payment  or 
reimbursement  by  outside  sources  for 
the  expenses  of  travel  and  subsistence 
for  activities  related  to  Govemraeat 
employment  is  permitted  only  in 
accordance  with  lOJSb-Vi. 

(e)  This  section  is  not  an  attempt  to 
classify  all  possible  situations  involving 
gifts  or  gratuities  from  outside  sources. 
It  is  presented  to  assist  management 
and  employees  in  interpretii^  the  rule 
and  applying  it  Cases  must  be  judged 
on  their  individual  merits.  Employees 
must  exercise  sound  judgment  to  comply 
with  the  intent  of  the  rule.  For  example, 
acceptance  of  a  gift  permitted  mider 
paragraph  (b)  of  this  section  might  be 
inappropriate  m  certain  circaantances. 
AT  there  is  any  reasonable  donbt  about 
accepting  a  gift  or  gratuity,  die  employee 
should  BBbmit  his  or  her  questions  in 
writing  to  tke  nimediate  supervisar  and 
obtain  a  written  opinion  as  to  whether 
acceptance  of  ttie  gift  or  gratuity  is 
pCTmiasiUe  under  the  rales  of  conduct 

§0.735-35    GiMsorgcaluttisalronforaiga 
fovamroenta. 

(a)  The  Constitution  prohibits 
employees  from  acceptli^  from  foreign 
governments,  except  with  the  consent  of 
the  CcDgress.  presents,  earaluments, 
offices,  or  titlaj.  The  Congress  has  given 
its  consent  in  5  U.S.C.  7342  to  the 
acceptance  of  certain  specified  gifts  and 
decorations.  Employees  aaay  retain  gifts 
of  minimal  value  (as  prescribed  in  41 
CFR  Part  101-4a  presendy  tlSOJOO) 
meant  as  a  souvenir  or  mark  of  courtesy 
if  not  prohibited  by  agency  regulations. 
Employees  may  accept  gifts  of  greater 
value  if  refusal  would  likely  cause 
offense  or  embarrassment  or  otherwise 
adversely  affect  the  foreign  relations  of 
the  United  States  so  long  as  these  gifts 
are  d^Msited  with  the  Department 
within  sixty  days. 

(b)  Mtnimal  value  for  foreign 
goveoment  gifts  to  Treasury  employees 
is  $18000  (or  such  higher  amount 
established  in  41  CFR  Part  101-49|. 

(c)  All  gifts  in  excess  of  minimal 
value,  the  refusal  of  which  would  likely 
cause  offense  or  embarassment  or 
otherwise  adversely  affect  the  foreign 


relations  of  the  United  States,  may  be 
accepted  and  deposited  with  the 
Department  within  sixty  days  of 
acceptance. 

(d)  Deposit  Mrith  the  Department 
means  delivery  to  the  Departmental  Gift 
Unit  or  other  deposit  authorized  in  the 
current  Treasury  Directive  on  Foreign 
Gifts. 

(e)  Any  foreign  gift  must  be  reported 
as  prescribed  in  the  current  Treasury 
Directive  on  Foreign  Gifts. 

§0.735-36    Outskte  interasta. 

(a)  An  employee  shall  not:  (1)  Have  a 
direct  or  indirect  finaacial  interest  that 
may  reasonably  be  expected  to  be  in 
conflict,  or  appears  to  be  in  such 
conflict,  with  his  or  her  Government 
duties  and  responsibilities;  or 

(2)  Engage  in.  directly  or  indirectly,  a 
financial  transaction  ss  a  result  of,  or 
primarily  relying  on,  information 
obtained  through  his  or  her  eraplo>-ment 
with  the  Department. 

(b)  Any  employee  who  has  a  financial 
or  other  interest  which  may  be  affected 
by  a  matter  to  which  the  employee  is 
assigned  diall  prompdy  notify  his  or  her 
supervisor  of  the  potential  conflict  of 
interest  The  supervisor  is  responsible 
for  ensuring  that  the  empkiyee  does  not 
work  on  any  matter  which  wtudd  create 
a  coi^lict  of  interest  (other  interests 
which  might  require  disqualifications 
include  membership  in  a  non-profit 
organization,  financial  interest  of  friends 
or  relatives  in  a  matter,  and  the  like). 
Employees  shouhl  consolt  with  the 
Ethics  Counselor  or  supervisor  in  case  of 
doubt. 

(c)  An  employee  who  is  negotiating 
for,  or  has  an  arrangement  concerning, 
prospective  employment  may  not 
participate  in  a  matter  in  which  the 
prospective  employer  has  a  financial 
interest.  Financial  interest  for  this  rule 
includes  an  indirect  interest,  such  as 
when  the  prospective  employer  is 
representing  a  chent  which  has  a  direct 
interest  in  the  matter.  To  assist 
employees,  the  following  rules  apply  to 
employment  negotiating  situtations: 

(1)  An  arrangement  for  employment 
includes  a  tacit  agreement  to  return  to  a 
former  employer. 

(2)  A  negotiating  situation  exists 
either  during  active  negotiation,  where 
an  employee  solicits  employment,  or 
where  an  employee  does  not  promptly 
reject  an  unsolicited  offer  of 
employment 

(3)  The  types  of  matters  which  the 
employee  must  refrain  from 
participating  in  include  not  only 
particular  matters,  such  as  individual 
cases,  but  general  matters  such  as 
drafting  of  regulations  which  would 
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have  a  direct  and  predictable  impact  on 
the  prospective  employer. 

(4)  Employees  should  promptly  notify 
their  supervisor  in  writing  of  all 
employment  arrangements  and 
negotiations  with  an  individual  or 
organization  which  has  financial 
interests  actually  or  potentially  affected 
by  any  matter  on  which  the  employee  is 
working  unless  advised  by  an  Ethics 
Counselor  that  a  given  negotiation  need 
not  be  reported. 

(d)  This  section  does  not  preclude  an 
employee  from  having  a  financial 
interest  or  engaging  in  financial 
transactions  to  the  same  extent  as  a 
private  citizen  not  employed  by  the 
Government  so  long  as  it  is  not 
prohibited  by  law,  Executive  Order 
11222.  as  amended,  this  part,  or  other 
regulations  or  directives. 

(e)  Pursuant  to  18  U.S.C.  208(b)(2).  the 
following  financial  interests  are  deemed 
to  be  too  remote  and  inconsequential  to 
affect  the  integrity  of  employee's 
services.  Therefore,  an  employee  will 
not  be  in  violation  of  section  208(a)  for 
participating  in  a  matter  in  which  he  or 
she  has  one  of  the  following  interests. 
However,  employees  should  refrain  from 
participating  in  matters  notwithstanding 
this  waiver  if  such  participation  would 
result  in  an  improper  appearance.  The 
interests  subject  to  this  waiver  are: 

(1)  Stock  or  bonds  of  publicly  traded 
corporations  with  a  value  of  $1,000  or 
less; 

(2)  Stocks  or  bonds  in  the  investment 
portfolio  of  a  diversified  mutual  fund  in 
which  an  employee  has  invested. 

$0,735-37    Using  official  designation. 

Employees  shall  not  permit  their 
official  position,  status  or  designation  to 
be  used  in  a  manner  that  is  intended  to 
further,  or  gives  the  appearance  of 
furthering,  the  private,  financial  or 
business  interests  of  the  user. 

§  0.735-38    Purcttas*  of  Government 


(a)  Employees  are  prohibited  from, 
either  directly  or  indirectly,  bidding  or 
purchasing  at  any  sale  of  property  either 
owned  by  the  Government  and  under 
the  control  of  the  Department  or  seized 
and  sold  under  the  direction  of  a  bureau 
of  the  Department  of  the  Treasury.  If  the 
property  is  sold  by  a  bureau  other  than 
an  employee's,  and  the  employee 
exercises  no  supervision  over  the  selling 
bureau,  sale  to  the  employee  is 
controlled  by  paragraph  (b)  of  this 
section. 

(b)  Government  property  under  the 
control  of  the  Department,  but  not 
included  in  paragraph  (a)  of  this  section, 
shall  not  be  sold  to  a  Government 
employee,  either  directly  or  indirectly. 


unless  a  properly  authorized 
representative  of  the  bureau  or  office 
disposing  of  the  property  has 
determined  that  the  sale  is  in  the  best 
interest  of  the  Government.  (Except,  that 
a  foreign  gift  deposited  with  the 
Department  may  be  purchased  by  the 
donee  employee  pursuant  to  5  U.S.C. 
7342  and  41  CFR  Part  101-49.) 

(c)  Before  purchasing  any  Government 
property,  not  included  in  paragraphs  (a) 
or  (b)  of  this  section,  from  any  agency  of 
the  Government,  either  directly  or 
indirectly,  employees  of  the  Department 
shall  make  known  to  the  disposing 
agency  that  they  are  such  employees. 
Employees  are  permitted  to  purchase 
such  property  unless  prohibited  by  the 
disposing  agency's  rules.  If  the  disposing 
agency's  rules  defer  to  the  employing 
agency  rules,  the  procedures  in 
paragraph  (b)  of  this  section  shall  apply 
to  purchase  by  Treasury  employees. 

(d)  This  section  does  not  apply  to 
items  sold  generally  to  the  public  at 
fixed  prices,  such  as  Mint  numismatic 
products. 

§  0.735-39    Outside  employment  and  otttor 
outside  activities. 

(a)  Employees  shall  not  engage  in  any 
outside  employment  or  other  outside 
activities  with  or  without  compensation, 
which  (1)  interfere  with  the  efficient 
performance  of  official  duties.  (2)  might 
bring  discredit  on  or  cause  unfavorable 
and  justifiable  criticism  of  the 
Government,  (3)  might  reasonably  result 
in  a  conflict  of  interest,  or  an  apparent 
conflict  of  interest,  with  official  duties 
and  responsibilities,  or  (4)  might  result 
in  the  unauthorized  use  or  disclosure  of 
classified  or  sensitive  information. 

(b)  Bureau  heads  will  establish 
appropriate  instructions  to  meet  their 
peculiar  needs  in  regard  to  outside 
employment  and  other  outside  activities 
of  their  employees.  These  instructions 
will  require  employees  to  obtain  written 
permission  from  appropriate  approving 
officials.  All  approvals  should  be 
reviewed  annually.  To  simplify 
administration  of  this  rule,  bureaus  may 
include  in  their  instructions  criteria  not 
inconsistent  with  the  regulations  in  this 
part  which  provide  for  outside  activities 
which  are  clearly  permissible  and  would 
normally  not  require  written  permission. 
Bureaus  will  retain  in  employees' 
Official  Personnel  Files  all  requests 
whether  granted  or  not.  In  addition. 
Bureaus  will  retain  a  separate  file  of  all 
requests  and  approvals  for  the  use  of  the 
counselor  and  deputy  counselors. 

(c)  Employees  of  the  Departmental 
Offices  must  obtain  written  permission 
to  engage  in  outside  employment  or 
business  activities  for  compensation. 
Reimbursement  of  reasonable  travel  and 


lodging  expenses  (reasonable  expenses 
are  those  for  which  an  employee  could 
be  reimbursed  for  official  travel  under 
the  travel  regulations)  to  attend 
meetings  of  charitable,  civic,  and 
professional  organizations  may  be 
accepted  without  written  permission. 

§  0.735-40    Teaching,  writing,  lecturing, 
and  speectunaklng. 

(a)  General  Rule.  Employees  may 
teach,  write,  lecture,  or  deliver  speeches 
to  the  degree  permitted  in  these 
regulations  so  long  as  such  activities  are 
not  prohibited  by  law.  Executive  Order  " 
11222,  or  5  CFR  Part  735. 

(b)  Activities  not  dependent  on 
information  obtained  as  a  result  of 
Government  employment  or  related  to 
Treasury  Department  business.  An 
employee  may  teach,  write,  lecture  or 
speak  on  matters  unrelated  to  Treasury 
business  which  do  not  draw  on 
information  the  employee  obtained  as  a 
result  of  Government  employment, 
subject  to  the  limitations  and  approvals 
of  S  0.735-39. 

(c)(1)  Activities  dependent  on 
information  obtained  as  a  result  of 
Government  employment  or  related  to 
Treasury  Department  business.  An 
employee  may  teach,  write,  lecture,  or 
speak  where  such  activities  are 
dependent  on  information  the  employee 
obtained  as  a  result  of  Government 
employment,  or  related  to  Treasury 
Department  business  in  accordance  with 
the  following  procedures. 

(2)  Use  or  release  of  non-public 
information.  An  employee  may  not  use 
or  release  in  a  teaching,  writing, 
lecturing,  or  speechmaking  activity 
(whether  as  an  official  duty  or  in  a 
private  capacity)  information  gained  as 
a  result  of  Government  employment 
which  has  not  been  made  available  to 
the  general  public,  or  will  not  be  made 
available  on  request,  unless  the 
appropriate  approving  official  gives 
written  authorization  for  such  use  or 
release  based  upon  a  determination  that 
such  use  or  release  is  in  the  public 
interest. 

(3)  Activities  undertaken  as  an 
official  duty.  An  employee  may  seek  to 
engage  in  teaching,  writing,  lecturing,  or 
speechmaking  as  an  official  duty.  If 
consistent  with  the  proper  expenditure 
of  public  funds,  such  activities  may  be 
permitted  as  official  duties.  Approval  of 
the  activity  by  the  employee's 
supervisor  and  the  content  of  the 
teaching,  writing,  lecturing  or 
speechmaking  engagement  by  the 
appropriate  approving  official  is 
required.  If  undertaken  as  an  official 
duty,  all  expenses  are  to  be  borne  by  the 
Treasury  Department  and  the  employee 
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may  receive  ao  other  compensation  or 
reimbursement.  However,  the  employee 
nay,  under  5  U.S.C.  4111  and  5  CFR  Part 
410,  accept  reimbursement  Tor  actual 
travel  and  reasonable  lodging  and 
subsistence  expenses  ham 
organizations  determined  by  the 
Secretary  to  be  tax  exempt  as  described 
m  28  U.S.C.  501tc)(3)  or  from  slate, 
county  or  municipal  governments.  If  no 
U.S.  Government  payment  or 
reimbursement  is  made  for  the  expense, 
and  the  acceptance  of  the  payment  is 
consistent  with  the  Department's  policy 
of  eliminatmg  any  conflict  of  interest  or 
appearance  of  a  coaflict  of  oiteicst  with 
his  or  her  official  duties  and 
responsibilities.  While  an  employee  may 
incur  additional  expenses,  no 
reimbursement  of  such  excess  is 
permitted  except  by  a  person  who: 

(i)  Is  a  relative  or  dose  personal 
friend,  and 

[ii]  Mdces  such  paymeal  solely  from 
personal  funds.  Any  payment  or 
reimbursement  shall  be  subject  to  the 
rules  of  this  part  pertaining  to  giha  and 
gratuities. 

Subject  to  these  same  limitations  and 
approval  reiiuirenents.  reiabaraeniect 
for  reasonable  travel  expenses  of  a 
spouse  or  traveling  companien  who 
accooqMmes  the  eapkryee  may  be 
accepted. 

(4)  Activities  undertaken  in  a  private 
capacity,  (i)  An  employee  may  teach, 
write,  lecture,  or  speak  on  matters 
related  to  Treasury  Departneat 
business  or  whick  will  draw  fnom 
inforaiationiiained  while  a  Govemmeot 
employee  {subject  to  paragraph  (cK2]  of 
this  section  if  nonpublic  information  is 
involved)  in  a  private  capacity  subfect 
to  the  following  limitations: 

(A)  An  advance  copy  or  outline  (such 
as  course  outline]  of  any  speech, 
writing,  etc  must  be  given  to  the 
appropriate  approving  official  who  may 
disapprove  the  presentation; 

(B)  The  employee  may  not  use  his  or 
her  official  title  without  specific  written 
approval  by  the  appropriate  approviqg 
official.  An  example  tvfaere  approval  is 
normally  appropriate  is  where  the 
employee's  Government  position  is 
referred  to  in  biographical  information 
provided  in  conjunction  wiA  the  outside 
activity;  and 

(C)  The  employee  may  not  uiiKze 
Government  time  or  facilities  to  prepare 
the  presentation  or  subraissiou. 
Acceptance  of  honoraria  is  discouraged. 

(ii)  If  an  honorarium  or  other 
compensation  is  to  be  received,  specific 
written  approval  is  raquired  vnder 
§  0.735-39.  (Presidential  appointees  shall 
obtain  personal  written  approval  of  the 
Secretary). 


(iii)  If  an  honorarium  or  other 
compensation  is  not  to  be  received, 
further  approval  is  not  needed,  unless 
required  by  {  a735-39  or  bureau 
regulations. 

(iv)  Enaployees  may  accept  payment 
for  travel,  lodging,  and  subsistence 
expenses  actually  incurred  from  the 
person  or  group  sponsoring  an  activity 
determined  not  to  be  an  official  duty,  if 
the  payment  is  reasonable  in  amount 
and  otherwise  consistent  with  the 
Department's  policy  to  eliminate  any 
conflict  of  interest  or  appearance  of  a 
conflict  of  interest  with  the  official 
duties  and  responsibihties  of  the 
employee.  Presidential  appointees  shall 
obtain  fte  personal  written  approval  of 
the  Deputy  Secretaiy  or  Secretary 
before  accepting  any  such  payment.  An 
employee  may  incur  excess  expenses 
not  reimbursable  under  this  subsection. 
Payment  or  reimbursement  of  such 
expenses  is  permitted  by  a  person  who: 

(A)  h  a  relative  or  dose  personal 
friend, 

(B)  makes  such  payment  solely  from 
personal  fmids.  provided 

(Q  That  such  payment  is  in 
accordance  with  the  rules  of  this  part 
pertaining  to  gifts  and  gratuities. 

Payment  of  these  excess  expenses  by 
anyone  other  than  a  relative  or  close 
persona]  friend  requires  approval  as 
compensation  under  paragraph  (cX4)(ii] 
of  this  section. 

(5)  Reporting  requirements.  All 
employees  receiving  con^jensation  cr 
reimbursement  for  expenses  for 
teaching,  writing,  lecturiQg.  or 
speechmaking  devoted  to  tiie 
responsibibtiea.  programs  or  activities  of 
the  £)epartment.  or  drawing  upon  official 
data  or  ideas  which  have  not  been  made 
public,  shall  immediately  submit  a 
written  report  to  the  appropriate 
approving  official  stating  the  amounts 
paid  and  by  whom,  unless  this 
information  was  previously  provided  to 
that  official.  In  addition,  the  employee 
may  be  required  by  the  apfvopiiate 
approving  official  to  furnish  other 
relevant  information  concerning  these 
payments. 

(6)  Other  Restrictions,  (i)  Under  5  CFR 
735.203(c),  the  Secretary  of  the  Treasury 
may  not  receive  compensation  or 
anything  of  monetary  value  for  any 
consultation,  lecture,  discussion,  writing, 
or  appearance,  the  subject  matter  of 
which  is  devoted  substantially  to  the 
responsibilities,  programs,  or  operations 
of  the  Treasury  Department,  or  which 
draws  substantially  on  official  data  or 
ideas  which  have  not  been  made  public. 

(iij  Under  2  U.S.C  441i.  employees  are 
prohibited  from  receiving  honoraria  of 


more  than  $2,000  for  any  appearance. 
speech,  or  article; 

(iii)  Under  5  U.S.C.  App.  (section  210 
of  the  Ethics  in  Government  Act  of  1978. 
Pub.  L.  95-521)  all  employees  who  are 
compensated  at  a  pay  grade  in  the 
General  Schedule  of  grade  16  or  above 
and  who  occupy  full-time  positions 
appointment  to  whidi  is  required  to  be 
made  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  may 
not  have  outside  earned  income  which 
is  in  excess  of  15  percent  of  their  salary 
in  any  calendar  year. 

(d)  For  purposes  of  this  section  the 
"appropriate  approving  official"  shall  be 
in  the  case  of  employees  within  a 
bureau,  the  bureau  head  or  deputy;  in 
the  case  of  the  employees  within  an 
office,  the  office  bead  or  deputy;  and  to 
the  case  of  a  bureau  office  bead,  the 
official  who  directly  supervises  the 
bureau  or  office  head  to  whom  such 
official  reports  pursuant  to  Treasury 
Department  Order  No.  101-5.  (This 
authority  may  be  delegated  in  writing). 

(e)  Treasury  employees  are  prohibited 
from  official  attendance  at  segregated 
nieetings.  They  may  not  participate  in 
conferences  or  speak  before  audiences 
where  any  racial  group  has  been 
segregated  or  excluded  from  the 
meeting,  from  any  of  the  fadlities  or  the 
conferences,  or  from  membership  in  the 
group. 


§  0.735-41 
lotteries. 


Gambiino,  bettino,  and 


(a)  Except  as  provided  for  in 
paragraph  (c)  of  this  section  an 
employee  shall  not  participate  while  on 
Govemntent-owned  or  leased  property 
or  while  on  duty  for  the  Goreniment.  in 
any  form  of  illegal  gambling,  betting, 
lotteries  or  the  sending  of  chain  letters, 
even  if  such  activities  are  in  support  of  a 
worthy  cause. 

(b)  Possession  on  Government-owned 
or  l^sed  premises  of  any  numbers  slip 
or  ticket,  record,  notation,  receipt  or 
other  writing  of  a  type  ordinarily  used  in 
any  illegal  form  of  gambling,  such  as  tip 
sheet  or  dream  book,  unless  explained 
to  the  satisfaction  of  the  head  of  the 
bureau  or  his  delegate,  shall  be  prima 
facia  evidence  that  the  employee  is 
participating  in  an  illegal  form  of 
gambling  on  such  premises. 

(c)  This  section  does  not  preclude: 

(1)  Activities  necessitated  by  an 
employee's  law  enforcement  duties;  or 

(2)  Purchase  of  lottery  tickets  sold  on 
Government-owned  or  leased  property 
by  blind  vendors,  as  provided  for  in  the 
Randolph  Sheppard  Act  (20  U.S.C. 
107a(a}(5j)  except  in  those  slates  or 
localities  where  gambling  is  profaibited 
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by  statute,  ordinance  or  other  applicable 
laws. 

§  0.735-42    Use  of  intoxicants;  controllod 
substances. 

(a)  Employees  must  refrain  from  using 
intoxicants  or  controlled  substances 
habitually,  to  excess  or  in  any  way 
which  adversely  affects  their  work 
performance.  In  addition,  employees  are 
forbidden  from  engaging  in  the  illegal 
sale,  use  or  possession  of  controlled 
substances  while  on  Department     , 
premises  or  on  official  duly. 

(b)  Employees  in  violation  of 
paragraph  (a)  of  this  section  may  be 
subject  to  disciplinary  action  up  to  and 
including  dismissal. 

(c)  In  addition,  each  employee  should 
be  aware  that  any  use  of  intoxicants  or 
controlled  substances  found  to  be 
prejudicial  to  the  Government  may 
subject  that  employee  to  disciplinary 
action.  See  §  0.735-58. 

§0.735-43    Indabtsdness;  tax  obligations. 

(a)  Employees  shall  not  without  good 
reason  fail  to  maintain  good  credit  and  a 
reputation  for  prompt  settlement  of  their 
just  financial  obligations  in  a  proper  and 
timely  manner.  They  are  expected  to 
manage  their  private  financial  affairs  in 
a  manner  which  will  not  cause 
embarrassment  to  the  Treasury 
Department.  This  particularly  includes 
just  financial  obligations  to  Federal. 
State,  and  local  governments  for  taxes 
as  well  as  private  concerns  and 
individuals.  A  "just  financial 
obligation."  as  used  in  this  section, 
means  one  acknowledged  by  the 
employee:  reduced  to  judgment  by  a 
court;  or.  in  the  case  of  taxes,  as 
provided  by  paragraph  (b)  of  this 
section.  "In  a  proper  and  timely 
manner."  as  used  in  this  section,  means 
in  a  manner  which  the  Department 
determines  does  not.  under  the 
circumstances,  reflect  adversely  on  the 
Department  as  his  or  her  employer.  In 
the  event  of  disputes  between  an 
employee  and  an  alleged  creditor,  this 
section  does  not  require  the  Department 
to  determine  the  validity  or  amount  of 
the  disputed  debt. 

(b)  In  accordance  with  the 
requirement  in  paragraph  (a)  of  this 
section  that  employees  pay  their  just 
financial  obligations  in  a  proper  and 
timely  manner,  employees  must  timely 
pay  any  valid  tax  due  to  a  Federal. 
State,  or  local  government  agency.  A 
"valid  tax  due"  as  used  in  this 
paragraph  includes:  ' 

(1)  A  balance  due  on  an  original 
return  as  filed  with  a  government 
agency: 

(2)  An  uncontested  tax  assessment  of 
a  government  agency; 


(3)  A  tax  otherwise  due  a  government 
agency  which  is  acknowledged  by  the 
employee;  and 

(4)  Absent  paragraphs  (b)(1).  (2)  or  (3) 
of  this  section,  a  final  administrative 
determination  confirmed  by  notice  of  a' 
tax  lien  issued  by  a  government  agency. 

(c)  In  addition,  it  is  expected  that 
employees  will  file  timely  and  properly 
all  tax  returns  in  keeping  with  the 
requirements  of  law.  regulation  or 
ordinance,  whether  or  not  a  tax  is  due. 

§  0.735-44    Car*  of  documents. 

The  care  of  Government  documents  is 
a  Federal  requirement  which  is 
regulated  by  legislation.  All  records  and 
documents  in  the  custody  of  employees 
are  in  their  custody  for  official  purposes 
only.  It  is  unlawful  to  remove  or  conceal, 
alter,  mutilate,  obliterate  or  destroy 
records  or  documents  or  to  remove  or 
attempt  to  remove  them  from  official   - 
custody  with  the  intent  of  performing 
any  of  the  above  actions  (18  U.S.C. 
2071).  Employees  must  not  remove 
records  and  documents  from  official 
files  without  approval  from  proper 
authority.  Working  papers,  copies  of 
reports  and  other  official  records  and 
documents  shall  be  promptly  sent  to  file 
when  no  longer  needed  for  official 
purposes.  Disposal  or  destruction  of 
records  and  documents  is  to  be  made  in 
accordance  with  established 
requirements.  There  are  specific 
instructions  relating  to  the  safeguarding 
of  classified  or  other  sensitive 
information  which  are  furnished  to 
employees  authorized  to  have  access  to 
such  information.  See  further  the 
regulations  in  Part  1  of  this  title  which 
implement  5  U.S.C.  301,  552  and  552a 
governing  the  care  and  the  disclosure  of 
records  in  the  Department  of  the 
Treasury;  S  0.735-61  of  this  part;  and  see 
the  relevant  statutes  and  regulations,  if 
any,  issued  by  a  bureau  or  office  to 
which  the  record  belongs. 


§  0.735-45    Lending  or  boiTowring  money. 

Employees  shall  not.  either  directly  or 
indirectly,  lend  to  or  borrow  from  other 
employees  substantial  sums  of  money. 
In  negotiating  loans  from  authorized 
sources,  such  as  credit  unions,  welfare 
associations,  commercial  or  private 
banking  institutions,  etc.,  if  the 
transaction  involves  the  signature  of  one 
or  more  endorsers  or  comakers,  the 
borrower  must  not  in  any  instance 
solicit,  or  permit  to  be  affixed  to  any 
instrument  as  endorser  or  comaker,  the 
signature  of  any  Treasury  employee  who 
exercises  supervision  over  that 
borrower,  or  over  whom  that  borrower 
exercises  supervision. 


§  0.735-46    Use  of  Government  cars. 

Employees  are  prohibited  from  using 
Government  cars  for  other  than  official 
purposes.  Use  of  such  cars  for 
transportation  of  employees  between 
their  domiciles  and  places  of 
employment  can  only  be  justified  where 
affirmatively  authorized  by  statute,  as  in 
31  U.S.C.  1344.  Employees  who  violate 
this  section  shall  be  suspended  from 
duty  without  compensation  for  not  less 
than  one  month  and  may  be  suspended 
for  a  longer  period  or  removed  from 
office  if  circumstances  warrant. 

§0.735-47    Disclosure  Of  mformation  to 
ttiepubNc 

Employees  may  not  disclose  official 
information  without  either  appropriate 
general  or  specific  authority  under 
Department  or  bureau  regulations. 
However,  employees  who  are  so 
authorized  should  make  every  effort  to 
comply  promptly  and  courteously  with 
requests  by  the  public  for  information, 
when  permitted  to  do  so  by  law.  See 
further  31  CFR  1.9, 1.10,  and  1.28(b). 

§0.735-48    Giving  testimony. 

(a)  When  directed  to  do  so  by 
competent  Treasury  authority, 
employees  must  testify  and  respond  to 
questions  truthfully,  under  oath  when 
required,  concerning  matters  of  official 
interest. 

(b)  The  information  provided  by  an 
employee  pursuant  to  paragraph  (a)  of 
this  section  shall  be  furnished  to 
authorized  persons  in  the  Department  of 
the  Treasury  who  have  a  need  for  the 
information  in  the  performance  of  their 
duties. 

(c)  Failure  to  testify  or  respond  to 
questions,  or  to  give  truthful  answers, 
under  oath  when  required,  pursuant  to 
paragraph  (a)  of  this  section,  may 
subject  employees  to  dismissal  from 
Federal  employment  or  other 
disciplinary  or  adverse  action. 
Furnishing  false  information  may  also 
result  in  criminal  prosecution. 

(d)  The  authority  for  soliciting 
information  pursuant  to  paragraph  (a)  of 
this  section  is  granted  in  5  U.S.C.  301 
(Authorization  of  Agency  Heads  to 
Prescribe  Regulations  for  their 
Departments);  Executive  Orders  10450 
(Security  Requirements  For  Government 
Employees)  and  11222  (Prescribing 
Standards  of  Ethical  Conduct  For 
Government  Officers  and  Employees); 
and  26  U.S.C.  7801  (Authority  of  the 
Secretary  of  the  Treasury). 


§0.735-49    Personal  communications. 

Employees  may  not  conduct  personal 
business  while  on  official  duty.  Personal 
use  of  telephones  is  restricted  to 


esseotMU  need,  fiatployees  tvfao  1 

penoaai  maii  at  Ikeit  oBkce  witi  i 

addressers  to  stop  sending  such  mail  to 
the  Department  address. 

§0.735-50    Use  Of  Federal  property. 

Employees  may  not  directly  or 
indirectly  use  or  allow  the  use  of 
Federal  pj-operty  oTany  kiiullar  other 
than  officially  approved  activities.  They 
also  have  a  positive  responsibility  to 
protect  and  conserve  all  Federa] 
property  including  equipment  and 
supplies  entnrated  or  issued  to  them. 

««.73S^1    OonriudwliileoaaMidaldHty 
or  on  Gov 
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Employees  nust«dhere  to  the 
r^utations  govemiag  tsondnot  in  and  on 
the  Treasury  Building,  and  Treasury 
AnneK  Buikdiag  and  ^xmnds  (Part  407  of 
this  tale);  the  Bureau  of  Engraving  and 
Printing,  and  fiuneau  olEi^avmg  and 
Printing  Annex  Buildiag  and  grounds 
(Part  605  of  this  title);  the  Bureau  of  the 
Mint  buildings  and  gronnds  located  to 
Denver,  Fort  Knox,  New  Yoric, 
Philadephia,  San  Francisco,  and  West 
Point  (Part  91  of  this  title);  the  grounds 
of  the  Federal  Law  Enforcement 
Training  Center  {Part  700  of  this  title); 
and  Treasury  occupied  General  Services 
Administration  buHdings  and  pounds 
(41  CFR  Subpart  101-19.3).  In  addition, 
each  employee  must  refrain  from  acting 
in  a  maimer  unbecoming  a  Treasury 
employee,  while  on  official  duty  or  in 
govemaaeat  bitildiags. 

§0.735-52    Influencing  legisiatien  or 
petitioning  Congress. 

Employees  are  prohibited  from  using 
Government  time,  money  or  property 
(as.  for  example,  through  sending 
telegrams  or  letters)  to  influence  a 
Member  of  Congress  to  fwvor  or  oppose 
any  legislation.  This  prohibition  does 
not  apply  to  the  official  handling 
through  proper  channels  of  matters 
relatmg  to  legislation  affecting  the 
Department  of  the  Treasury  (18  U.S.C, 
1913).  Employees  have  the  right  to 
petition  Members  <rf  Congress  either 
individually  or  coUectiveiy  or  to  furnish 
information  to  any  committee  or 
member  of  either  House  of  Congress  (5 
U.S.C.  7211)  when  not  using  Government 
time,  money  or  property. 

§a73S-S3   SolieWng,eelling.and 
canwassing. 

Except  when  audiorized  by  the  head 
of  the  bureau,  orffioe  or  division 
concerned,  and  except  as  provided  by 
§  0.735-33.  employees  are  prohibited 
from  soliciting,  firom  making  collections, 
from  canvassing  for  the  sale  of  any 
article  or  from  ^tributing  literature  or 
advertising  matter  in  any  space 
occupied  by  Treasury . 


§0.73Sh54    OMeeefl 
MMHVBinent  ei 

Anromtment  and  future  advancement 
in  the  Federal  career  service  are  based 
ON  the  im^rtant  principle  of  individual 
merit  and  ^luahficalions.  The  selection 
and  merit  competitive  processes  are 
protected  by  the  Office  of  Personnel 
Mafiagemcin  stattitery  provisions.  5 
U.S.C.  chapter  33  and  the  Office  of 
Personnel  Management  regulations. 
Employees  shall  not  participate  either 
directly  or  indirectly  in  any  of  the 
following  actions: 

(a)  Intentionally  make  a  false 
statement  or  practice  any  deception  or 
fraud  in  examination  or  appointment; 

(b)  Induce  persons  to  withdraw  from 
competition  for  competitive  service 
positions: 

(c)  Engage  in  any  improper  activity 
with  respect  to  the  taking  of  Office  of 
Personnel  Management  examinations 
and  examination  ratings:  and 

(d)  Obstruct  the  right  of  any  person  to 
take  examinations  according  to  the 
Office  of  Personnel  Management  rules 
and  regulations. 

§0.735-S5   fUsifiealionef  official  records. 

(a)  Employees  shall  avoid  making 
false,  misleading  or  ambiguous 
statements,  deliberately  or  willfully, 
whether  oral  or  written,  in  connection 
with  any  matter  of  official  interest. 
Some  of  these  matters  of  official  Interest 
are:  Transactions  with  the  public,  other 
Federal  agencies  or  fellow  employees; 
application  forms  and  other  forms  which 
serve  as  a  basis  for  appointment, 
reassignment,  promotion  or  other 
personnel  action;  vouchers;  leave 
records;  woric  reports  of  any  nature  or 
accounts  of  any  kind;  affidavits;  entry  or 
record  of  any  matter  relating  to  or 
coimected  with  the  employee's  duties; 
and  report  of  any  moneys  or  securities 
received,  held  or  paid  to,  for  or  on 
behalf  of  the  United  States. 

(b)  Furnishing  false  information  may 
subject  employees  to  dismissal  from 
Federal  employment,  or  other 
disciplinary  or  adverse  action:  and  may 
also  result  in  criminal  prosecution  (18 
U.S.C.  1001). 

§0.735-SS    MteeUaneous  Statutory 
provisions. 

Bureau  heads  should  advise 
employees  of  any  laws  which  relate 
specifically  to  employees  in  their 
bureaus.  The  attention  of  every 
employee  is  directed  to  the  statutes 
relating  to  conduct  fisted  below:  (a)  Pub. 
L.  96-303,  July  3, 1980,  94  Stat.  855,  856, 
the  "Code  of  Ethics  for  Government 
Service"  (5  U.S.C.  7301  note). 

(b)  The  prohibition  placed  on 
Department  of  the  Treasury  employees 


against  carrying  on  any  trade  in  any 
public  funds  or  debts  or  obtaining  any 
personal  gain  from  transacting  tlw 
Department's  business  t31  U.S.C.  329). 

(c)  Chapter  11  of  Title  18,  U.SXL. 
relating  to  bribery,  graft,  and  conflicts  of 
interest,  as  appropriate  to  the  employees 
ooncemed. 

(d)  The  prohibition  against  the  misuse 
of  official  mail  lor  private  purposes  (18 
U.S.C.  1719). 

(e)  The  prohibition  against 
counterfeiting  and  forging  transportation 
requests  (18  U.S.C.  50B). 

(f)  The  prohibitioB  against — 

(1)  EmbezzJement  of  Government 
money  or  property  (18  U.S.C.  641); 

(2)  Faihng  to  aocouot  for  public  money 
(18  U.S.C.  643)  and 

(3)  Embezzlement  of  the  money  or 
property  of  another  person  in  the 
possession  of  an  employee  by  reason  of 
his  employment  (18  U.S.C.  654). 

(g)  The  prohibition  against 
unauthorized  nse  of  documents  relating 
to  claims  from  or  by  the  Government  (18 
U.S.C.  285). 

(h)  The  prohibition  against  the 
employment  of  a  member  of  a 
Conunuaist  organization  (50  U.S.C.  784). 

(i)  The  prohibitions  against  (1)  the 
disclosure  of  classified  inforraation  (18 
U.S.C.  798,  50  U.S.C.  783):  (2)  the 
disclosure  of  confidential  information 
(18  U.S.C.  1905);  (3)  the  unlawful 
disclosure  of  personal  information  (5 
U.S.C.  552a):  and  (4)  the  disclosure  of 
tax  information  (26  U.S.C.  6103). 

(j)  The  prohibition  against  an 
employee  acting  as  the  agent  of  a 
foreign  principal  registered  under  the 
Foreign  Agents  Registration  Act  (18 
U.S.C.  219). 

(k)  The  prohibition  against  Federal 
employment  of  any  person  convicted  of 
a  felony  in  furtherance  of,  or  while 
participating  in.  a  riot  or  civil  disorder  (5 
U.S.C.  7313). 

(1)  The  tax  imposed  on  certain 
employees  (e.g..  Presidential  appointees, 
employees  excepted  under  Schedule  C, 
employees  whose  compensation  is  equal 
to  or  greater  than  that  for  GS-16,  or 
executive  assistants  or  secretaries  to 
any  of  the  foregoing)  who  knowingly 
engage  in  self-dealing  with  a  private 
foundation  (26  U.S.C.  4941,  4946).  "Self- 
dealing"  is  defined  in  the  statute  to 
include  certain  transactions  involving  an 
employee's  receipt  of  compensation  or 
other  benefits  such  as  a  loan,  or 
reimbursement  for  travel  or  other 
expenses  from,  or  his  or  her  sale  to  or 
purchase  of  property  from,  a  private 
foundation. 

(m)  The  prohibition  against  a  public 
official  appointing  or  promoting  a 
relative,  or  advocating  such  an 
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appointment  or  promotion  (5  U.S.C. 
3110).  1 

(n)  The  prohibition  against  interfering 
with  Office  of  Personnel  Management 
examinations  (18  U.S.C.  1917). 

(o)  The  prohibition  against  striking 
against  the  Government  (18  U.S.C.  1918). 

S  0.73S-57    General  conduct  prejudicial  to 
ttw  Government 

An  employee  shall  not  engage  in 
criminal,  infamous,  dishonest,  or 
notoriously  disgraceful  conduct,  or  any 
other  conduct  prejudicial  to  the 
Government.  See  Federal  Personnel 
Manual  Chapter  731  for  general 
guidance  n  the  use  of  the  terms 
"criminal,  infamous,  dishonest,  or 
notoriously  disgraceful  conduct." 

S  0.735-50    Nondiscrimination. 

While  in  the  performance  of  duty,  no 
employee  may  discriminate  against  any 
other  employee,  applicant  for 
employment,  or  person  dealing  with  the 
Department  on  official  business  because 
of  race,  color,  religion,  national  origin, 
sex.  age.  or  handicap.  Nor  may  any 
employee  engage  in  acts  of  sexual 
harassment. 

§  0.735-59    Possession  of  weapons  and 
explosives. 

Employees  while  on  official  duty  or 
while  in  Government  buildings  shall  not 
have  in  their  possession  firearms,  other 
dangerous  or  deadly  weapons  or 
explosives,  either  openly  or  concealed, 
except  for  official  purposes. 


§0.735-60    Privacy  Act 

(a)  The  head  of  each  office  and 
division  shall  be  responsible  for 
assuring  that  employees  under  their 
supervision  are  advised  of  the 
provisions  of  the  Privacy  Act.  including 
the  criminal  penalties  and  civil  remedies 
provided  therein.  Also,  that  employees 
are  made  aware  of  their  responsibilities 
to  protect  the  privacy  of  individuals  by: 

(1)  Avoiding  unauthorized  disclosure 
either  orally  or  in  writing:  1 

(2)  Assuring  that  information    ' 
maintained  is  accurate,  relevant,  timely 
and  complete; 

(3)  Insuring  that  no  system  of  records, 
as  defined  in  section  2(a)(5)  of  the  Act  is 
maintained  without  public  notice. 

(b)  Employees  of  the  Department  of 
the  Treasury  shall: 

(1)  Collect  no  information  of  a 
personal  nature  from  individuals  unless 
authorized  to  collect  it  to  achieve  a 
function  or  carry  out  a  responsibility  of 
the  Department; 

(2)  Collect  from  individuals  only  that 
information  which  is  necessary  to 
Department  functions  or  responsibilities: 

(3)  Collect  information,  wherever 
possible,  directly  from  the  individual  to 


whom  it  relates,  unless  related  to  a 
system  exempted  under  5  U.S.C.  552a(j): 

(4)  Inform  individuals  from  whom 
information  is  collected  of  the  authority 
for  collection,  the  purposes  thereof,  the 
use  that  will  be  made  of  the  information, 
and  the  effects,  both  legal  and  practical, 
of  not  furnishing  information: 

(5)  Neither  collect,  maintain,  use  nor 
disseminate  information  concerning  an 
individual's  religious  or  political  beliefs 
or  activities  or  an  individual's 
membership  in  associations  or 
organizations,  unless 

(i)  The  individual  has  volunteered 
such  information; 

(ii)  The  information  is  expressly 
authorized  by  statute  to  be  collected, 
maintained,  used  or  disseminated;  or 

(iii)  The  activities  involved  are 
pertinent  to  and  within  the  scope  of  an 
authorized  investigation,  adjudication  or 
correctional  activity: 

(6)  Advise  their  supervisors  of  the 
existence  or  contemplated  development 
of  any  record  system  which  is  capable 
of  retrieving  information  about 
individuals  by  individual  identifier: 

(7)  Disseminate  no  information 
concerning  individuals  outside  the 
Department  except  when  authorized  by 
5  U.S.C.  552a  or  pursuant  to  a  routine 
use  published  in  the  Federal  Register 

(8)  Keep  an  accounting  in  accordance 
with  applicable  directives,  of  all 
disclosure  of  personal  information 
outside  the  Department,  whether  made 
orally  or  in  writing: 

(9)  Maintain  and  process  information 
concerning  individuals  with  care  in 
order  to  insure  that  no  inadvertent 
disclosure  of  the  information  is  made 
either  within  or  without  the  Department; 
and 

(10)  Assure  that  the  proper 
Department  authorities  are  aware  of  any 
information  in  a  system  maintained  by 
the  Department  which  is  not  authorized 
to  be  maintained  under  the  provisions  of 
the  Pricacy  Act  of  1974,  including 
information  on  First  Amendment 
activities,  or  information  that  is 
inaccurate,  irrelevant  or  so  incomplete 
as  to  risk  unfairness  to  the  individual 
concerned. 

(c)  Employees  may  be  charged  with  a 
misdemeanor  and  a  fine  up  to  $5,000  for 
the  following  violations: 

(1)  Willful  disclosure  of  records  which 
is  prohibited  by  section  3  of  the  Privacy 
Act  of  1974  after  having  knowledge  that 
disclosure  of  the  specific  material  is  so 
prohibited, 

(2)  Willful  maintenance  of  records 
without  meeting  the  requirements  of 
publication  of  a  notice  concerning  such 
system  in  the  Federal  Register  under 
section  3(e)(4)  of  the  Privacy  Act:  or.  (3) 
obtaining  records  under  false  pretenses. 


Subpart  C— Confidential  Statement  of 
Employment  and  Financial  Interest 

§0.735-90    General. 

(a)  Section  403  of  Executive  Order 
11222.  as  amended  by  Executive  Order 
12565.  authorizes  the  Office  of  Personnel 
Management  to  prescribe  regulations 
requiring  certain  officers  and  employees 
in  the  Executive  Branch  to  file 
confidential  statements  of  employment 
and  financial  interests. 

(b)  This  Subpart  describes  Treasury 
procedures  required  to  implement 
Executive  Order  11222.  as  amended,  and 
the  regulations  of  the  Office  of 
Personnel  Management.  5  CFR  Part  735. 

(c)  Treasury  officers  required  to  file 
public  financial  disclosure  reports  by 
virtue  of  the  Ethics  in  Government  Act 
of  1978  shall  do  so  in  accordance  with 
the  procedures  set  out  in  Subpart  D  and 
will  not  be  required  to  file  confidential 
statements  under  this  subpart,  except  as 
provided  by  §  0.735-153. 

(d)  Each  bureau  will  submit  a  list  of 
positions  which  meet  the  criteria  for 
filing  confidential  statements  to  the 
Designated  Agency  Ethics  Official  by 
March  1  of  each  year.  The  Designated 
Agency  Ethics  Official  will  designate 
positions  for  coverage  by  April  1  of  each 
year.  Bureaus  will  advise  employees  of 
their  filing  requirements  by  May  1  of 
each  year. 

§  0.735-91    Criteria  for  designation  of 
employees  required  to  submit  confidential 
statements. 

Except  as  provided  in  §  0.735-93 
confidential  statements  of  employment 
and  financial  interest  will  be  filed  by  the 
following  employees: 

(a)  Those  classified  at  GS-13  to  GS-15 
under  5  U.S.C.  5332.  or  at  a  comparable 
pay  level  under  another  authority,  who 
are  in  positions,  the  incumbents  of 
which  are  responsible  for  making  a 
Government  decision  or  taking  a 
Government  action  in  regard  to: 

(1)  Contracting  or  procurement; 

(2)  Administering  or  monitoring  grants 
or  subsidies; 

(3)  Regulating  or  auditing  private  or 
other  non-federal  enterprise:  or 

(4)  Other  activities  where  the  decision 
or  action  has  an  economic  impact  on  the 
interests  of  any  non-federal  enterprise. 

(b)  Those  classified  at  GS-13  to  GS-15 
under  5  U.S.C.  5332,  or  at  comparable 
pay  level  under  another  authority,  who 
are  in  positions  determined  to  have 
duties  and  responsibilities  which  require 
the  incumbent  to  report  employment  and 
financial  interests  in  order  to  avoid 
involvement  in  a  possible  conflict  of 
interest  situation  and  carry  out  the 
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purpose  of  law.  Exectitive  Order.  5  CFR 
Part  735.  and  this  part. 

(c)  Those  classified  below  GS-13 
under  5  U.S.C  5332,  or  at  a  comparable 
pay  level  under  otber  authority,  who  are 
in  positimis  which  otherwise  meet  the 
criteria  in  paragraphs  (a)  and  (b)  of  this 
section,  but  only  when  the  inclusion  of 
the  position  has  been  specifically 
justified  in  writing  to  the  Office  of 
Personnel  Maoageraent  as  an  exception 
tiMt  is  essential  to  protect  the  integrity 
of  the  Government  and  avoid  employee 
involvement  in  a  jrassible  conflict  of 
interest  situation. 

(d)  A  list  of  designated  positions 
requiring  filing  will  be  published 
annually  as  a  Departmental  directive. 

§  0.735-92    Exceptions. 

Employees  in  positions  that  meet  the 
criteria  in  paragraph  (a)  of  §  0.735-91 
may  be  excluded  by  the  Designated 
Agency  Ethics  OfBcial  bom  the 
reporting  requirement  when  it  is 
determined  that: 

(a)  The  duties  of  a  position  are  such 
that  the  likelihood  of  the  incumbent's 
involvement  in  a  conflict  of  interest 
situation  is  remote;  or 

(b)  The  duties  of  a  position  are  at  such 
a  level  of  responsibility  that  the 
submission  of  a  statement  of 
employment  and  financial  interests  is 
not  necessary  because  of  the  degree  of 
supervision  and  review  over  the 
incumbent  or  the  inconsequential  effect 
on  the  integrity  of  the  Government 

§  0.735-93    Grievance;  fonn  and  conduct 
of  statements. 

(a)  An  employee  who  believes  that  his 
or  her  position  has  been  improperly 
designated  as  one  requiring  submission 
of  a  confidential  statement  of 
employment  and  financial  interest  may 
challenge  that  determination  through  the 
agency's  normal  grievance  procedure. 

(b)  "The  confidential  statements  of 
employment  and  financial  interests 
required  under  this  subpart  for  use  by 
employees  and  special  Government 
employees  shall  contain,  as  minimum, 
the  information  required  by  the  formats 
prescribed  by  the  Office  of  Personnel 
Management  in  the  Federal  Personnel 
Manual.  Such  statements  shall  not 
include  questions  that  go  beyond,  or  are 
in  greater  detail  than  those  included  in 
Office  of  Personnel  Management 
formats  without  the  af^roval  of  the 
Office  of  Personnel  Management. 

§0.735-94    Time  and  piece  lor  submission 
of  employees'  initial  statements. 

Each  employee  required  to  submit  a 
statement  of  employment  and  financial 
interests  shall  submit  that  statement  to 
the  office  or  official  designated  by  the 


bureau  head  (reviewing  official)  not 
later  than  30  days  after  the  employee's 
entrance  on  duty  in  a  covered  position. 

§  0.735-95    Annual  statements. 

Employees  shall  submit  an  annual 
statement  of  employment  and  financial 
interests  that  shows  changes  in  or 
additions  to  their  original  statement  up 
to  and  including  June  30  of  each  year, 
except  when  the  Office  of  Personnel 
Management  authwizes  a  different  date. 
A  complete  report  is  required  even  if  no 
change  has  occurred  since  the  last 
report.  This  statement  is  required  to  be 
submitted  to  the  reviewing  official  no 
later  than  July  31  each  year. 
Notwithstanding  the  filing  of  the  annual 
report  required  by  this  section,  each 
employee  shall  at  all  times  avoid 
acquiring  a  financial  interest  that  could 
result  in  a  violation  of  the  conflicts  of 
interest  provisicms  of  18  U.S.C.  208, 
Subpart  C  of  5  CFR  Part  735,  or  this  part. 

§  0.735-96    Interests  of  employees' 
relatives. 

For  purposes  of  completing  the 
confidential  statement  of  employment 
and  financial  interest,  the  interests  of  a 
spouse,  minor  child,  or  other  member  of 
the  employee's  immediate  household  are 
to  be  considered  interests  of  the 
employee.  In  other  words,  those  blood 
relations  who  are  residents  of  the 
employee's  household  are  to  be  treated 
for  purposes  of  completing  the  financial 
statement  as  though  they  were  the 
employee  and,  therefore,  the  report  of 
financial  interests  should  reflect  their 
employment  and  financial  interests  in 
the  same  manner  that  the  employment 
and  financial  interests  of  the  employee 
are  shown. 

§  0.735-97    Information  not  imown  by 
employees. 

If  any  information  required  to  be 
included  in  a  statement  of  employment 
and  financial  interests,  including 
holdings  placed  in  trust,  is  not  known  to 
the  employee  but  is  known  to  another 
person,  the  employee  shall  request  that 
other  person  to  submit  the  information 
on  his  or  her  behalf. 

§0.735-99    Information  exeioded. 

The  regulations  in  this  subpart  do  not 
require  an  employee  to  submit  on  a 
statement  of  employment  and  financial 
interests  any  information  relating  to  the 
employee's  exercise  of  First  Amendment 
rights,  or  the  employee's  connection 
with,  or  interest  in,  a  professional 
society  or  a  charitable,  religious,  social, 
fratemai  recreational,  public  service, 
civic  or  political  organization  or  a 
similar  organization  not  conducted  as  a 
business  enterprise.  For  the  purposes  of 
the  regulations  in  this  part  educational 


and  other  institutions  doing  research 
and  development  or  related  work 
involving  grants  of  money  from  or 
contracts  with  the  Government  are 
deemed  "business  enterprises"  ard  are 
required  to  be  included  in  an  employee's 
statement  of  employment  and  financial 
interests. 

§  0.735-99    Review  of  statements. 

(a)  Each  bureau  will  make  provision 
for  a  review  of  the  statements  submitted 
by  its  employees.  This  review  may  be 
made  either  by  the  bureau  head  or  his  or 
her  designee.  The  system  of  review  shall 
be  designed  to  disclose  conflicts  of 
interest  or  apparent  conflicts  of  interest 
on  the  part  of  employees.  If  information 
from  the  statements  submitted  or  from 
other  sources  indicates  a  conflict  of 
interest,  the  employee  concerned  shall 
be  given  an  opportunity  to  explain  the 
conflict  or  apparent  conflict.  If  the 
conflict  or  apparent  conflict  is  not 
resolved  at  the  bureau  or  a  lower 
organizational  level,  the  matter  will  be 
referred  to  the  Designated  Agency 
Ethics  Official. 

(1 )  The  assistance  of  the  Designated 
Agency  Ethics  Official  may  be  sought  at 
any  time. 

(2)  Each  bureau  head  will  submit  a 
statistical  report  to  the  Designated 
Agency  Ethics  Official  weekly  beginning 
August  15  until  the  review  process  is 
complete. 

The  report  shall  contain  the  number  of 
statements  required,  the  number 
received  and  the  results  of  the  reviews 
(such  as  the  number  approved  and  those 
awaiting  final  resolution). 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  attorneys  in  the  Legal 
Division  shall  submit  their  statements  to 
their  immediate  supervisor  for  review, 
who  will  forward  the  statements  to  the 
Deputy  General  Counsel. 

(c)  In  the  case  of  officers  who  file 
pubhc  financial  disclosure  reports  and 
who  are  also  required  by  their  bureaus 
to  file  supplemental  information  on  a 
confidential  basis  in  accordance  with 

§  0.735-153,  the  supplemental 
information  shall  be  filed  with  the  head 
of  the  bureau,  or  his  or  her  designee;  and 
in  the  case  of  a  bureau  head  filing  such 
supplemental  information,  he  or  she 
shall  submit  it  to  the  official  in  the 
Office  of  the  Secretary  to  whom  he  or 
she  reports  under  Treasury  Department 
Order  No.  101-5.  Reviewing  officials 
shall  inform  employees  required  to  file 
supplementary  statements  in  writing 
that  such  statements  are  due  on  or  about 
June  15  each  year.  The  statements  will 
be  reviewed  by  reviewing  officials  by 
August  31  and  resolution  shall  be 
completed  no  later  than  September  30. 
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Approval  of  each  supplementary 
statement  shall  be  shown  affirmatively 
by  initialing  an  "O.K."  or  other  symbol 
of  approval  and  the  date  of  approval. 
The  official  shall  submit  a  copy  of  each 
statement  to  the  Designated  Agency 
Ethics  Official  no  later  than  September 

I 
S  0.735-100    Confidentiality  of  employees' 
•tatementt. 

(a)  Statements  of  employment  and 
financial  interests  shall  be  held  in  I 
confidence.  To  ensure  this  ' 
confidentiality,  bureaus  and  offices  shall 
designate  which  employees  are 
authorized  to  review  and  retain  the 
statements.  Employees  so  designated 
are  responsible  for  maintaining  the 
statements  in  confidence  and  shall  not 
allow  access  to.  or  allow  information  to 
be  disclosed  from,  a  statement  except  to 
carry  out  the  purpose  of  this  part 

(b)  Criminal  penalties  may  be 
imposed  on  an  employee  who  willfully 
and  knowingly  discloses  to  an 
unauthorized  person  information 
protected  under  the  Privacy  Act. 

§  0.735-101    Effect  of  employees' 
statements  on  other  requirements. 

The  submission  of  a  statement  of 
supplementary  information  by  an 
employee  does  not  permit  him  or  her  or 
any  other  person  to  participate  in  a 
matter  in  which  his  or  her  or  the  other 
person's  participation  is  prohibited  by 
law,  order,  or  regulation. 

Subpart  D— Executive  Personnel 
Rnancial  Disclosure  Requirements 
S  0.735-150    GeneraL 

Executive  personnel  are  required  to 
file  public  financial  disclosure 
statements  upon  appointment, 
termination,  and  annually  in  accord 
with  the  regulations  of  the  Office  of 
Government  Ethics,  5  CFR  Part  734.  For 
purposes  of  this  reporting,  executive 
personnel  are  all  those,  at  the  Executive 
Level:  in  the  Senior  Executive  Service; 
classified  at  GS-16  or  above:  paid  at  the 
minimum  rate  of  basic  pay  fixed  for  GS- 
16  if  paid  under  other  than  the  General 
Schedule:  or  exempted  from  the 
competitive  service  by  reason  of  being  a 
confidential  or  policy-making  character 
(Schedule  Cy.  unless  exempted  from 
reporting  by  the  Office  of  Government 
Ethics.  For  more  information  regarding 
this  exemption  as  well  as  exemptions 
for  special  Government  employees,  and 
for  those  serving  in  a  covered  position 
for  less  than  sixty-one  days  in  a 
calendar  year,  see  S  0.735-155. 

§0.735-151    Procedura. 

All  executive  personnel  will  file 
public  financial  statements  on  Standard 


Form  278  (or  such  other  form  as  is 
prescribed  by  the  Office  of  Government 
Ethics)  pursuant  to  5  CFR  Part  734  and 
instructions  which  will  be  provided  to 
each  covered  employee. 

§0.735-152    Penalties. 

Penalties  for  failure  to  file,  or  for 
falsification  of  a  financial  disclosure 
form  are  provided  by  the  Ethics  in 
Government  Act  of  1978.  These 
penalties  are  a  civil  penalty  of  up  to 
$5,000  and  administrative  remedies 
which  may  include  adverse  action  under 
5  CFR  Part  752. 

§  0.735-153    Supplemental  information. 

Officers  required  to  file  public 
financial  disclosure  reports  are 
generally  exempt  from  the  requirement 
to  submit  Confidential  Statements  of 
Employment  and  Financial  Interests. 
Nevertheless,  such  officers  may  be 
required  to  submit  supplemental 
information  on  a  confidential  basis  if  it 
is  determined  that  such  information  is 
needed  by  Treasury  or  the  officer's 
bureau  for  enforcement  of  specific 
statutes  or  regulations  not  having 
Government-wide  application.  Upon 
receipt  of  su^icient  justification  by  a 
bureau,  the  Designated  Agency  Ethics 
Official  will  approve  requests  for  the 
collection  of  supplemental  information 
and  seek  the  approval  of  the  Office  of 
Personnel  Management,  if  necessary, 

§  0.735-1 54    Exemptions  from  filing. 

(a)  Schedule  C  employees  classified 
below  GS-16  (or  paid  at  a  rate  lower 
than  GS-16  step  1  if  not  classified  in  the 
General  Schedule)  may  be  exempted 
from  filing  if  they  have  no  role  in 
advising  or  making  policy 
determinations  with  respect  to  agency 
programs  or  policies  (such  as  those 
serving  as  chauffeurs,  private 
secretaries,  stenographers,  and  the  like) 
pursuant  to  5  CFR  734-203.  The  Director 
of  Personnel  will  provide  a  list  to  the 
Designated  Agency  Ethics  Official  of 
those  who  are  believed  to  meet  the 
requirements  for  exclusion  by  April  15 
of  each  year.  The  list  will  include  a 
description  of  each  position  and  the 
name  of  the  incumbent.  After  review, 
the  list  will  be  provided  to  the  Office  of 
Government  Ethics  by  May  15  of  each 
year.  The  Director  of  Personnel  will 
notify  those  on  this  final  list  of  their 
exemption.  In  the  event  of  subsequent 
disapproval  of  any  exemption  by  the 
Office  of  Government  Ethics  the 
Designated  Agency  Ethics  Official  will 
notify  the  Director  of  Personnel  so  that 
the  Director  may  require  filing  by  that 
individual. 

(b)  Creation  of  new  Schedule  C 
positions  during  the  year  requires  an 


immediate  determination  of  exemption. 
The  Director  of  Personnel  shall  make  the 
report  required  in  paragraph  (a)  (if 
exemption  is  believed  appropriate)  not 
later  than  ten  days  after  the  individual's 
entrance  on  duty.  The  procedures  in 
paragraph  (a)  of  this  section  will  be 
followed  for  these  special  reports. 

(c)  An  individual  may  be  exempted 
from  filing  if  the  Designated  Agency 
Official  determines  that  the  employee 
will  serve  sixty  days  or  less  in  a  covered 
position.  The  Director  of  Personnel  or 
bureau  heads  will  promptly  request  such 
exemptions  if  appropriate.  A  report  is 
required  15  days  after  the  sixty-first  day 
of  service  of  an  exempted  employee  (5 
CFR  734.204). 

(d)  Special  Government  employees 
who  serve  more  than  sixty  days  may  be 
exempted  from  public  disclosure  by  the 
Director  of  the  Office  of  Government 
Ethics.  Copies  of  exemption  requests 
shall  be  sent  to  the  Designated  Agency 
Ethics  Official.  The  waiver  request  must 
be  filed  with  the  Office  of  Govememnt 
Ethics  within: 

(1)  Ten  days  after  the  individual 
knows  that  he  or  she  will  serve  more 
than  sixty  days  in  any  calendar  yean  or 

(2)  The  expiration  of  the  sixty  days. 
Rules  governing  this  waiver  are  at  5  CFR 
734.205. 

§  0.735-1 55    Ethics  agreements. 

An  ethics  agreement  is  a  written 
commitment  by  an  employee  to  take 
certain  actions,  such  as  recusal, 
divestiture  and  the  like  to  avoid  an 
actual  or  potential  conflict  of  interst. 
Nominees  to  positions  requiring  Senate 
confirmation  are  the  most  likely  to 
execute  such  agreements  as  part  of  the 
appointment  and  confirmation  process. 
There  are  special  rules  concerning  ethics 
agreements  at  5  CFR  734.803  et  seq. 
These  rules  cover  notification  of 
compliance  with  the  terms  of  the 
agreement,  and  provisions  for  filing  and 
retention  of  agreements. 

Subpart  E— Special  Government 
Employees 

Conflict  of  Interest  Statutes 

§  0.735-210    Applicability  of  18  tJ.S.C.  203 
and  205. 

(a)  The  prohibitions  in  18  U.S.C.  203 
and  205  applicable  to  special 
Government  employees  are  less 
stringent  than  those  which  affect  regular 
employees.  These  two  sections  in 
general  operate  to  preclude  a  regular 
Government  employee,  except  in  the 
discharge  of  his  or  her  official  duties, 
from  representing  another  person  before 
a  department,  agency  or  court,  whether 
with  or  without  compensation,  in  a 
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matter  in  which  the  United  States  is  a 
party  or  has  a  direct  and  substantial 
interest.  However,  the  two  sections 
impose  only  the  following  major 
restrictions  upon  a  special  Government 
employee: 

(1)  He  or  she  may  not,  except  in  the 
dischai:ge  of  his  or  her  official  duties 
represent  anyone  else  (or  receive 
compensation  from  another's 
representation)  before  a  court  or 
Government  agency  in  a  matter 
involving  a  specific  party  or  parties  in 
which  the  United  States  is  a  party  or  has 
direct  and  substantial  interest  and  in 
which  he  or  she  has  at  any  time 
participated  in  the  course  of  his  or  her 
Government  employment, 

(2)  He  or  she  may  not,  except  in  the 
discharge  of  his  or  her  official  duties, 
represent  anyone  else  (or  receive 
compensation  from  another's 
representation)  in  a  matter  involving  a 
specific  party  or  parties  in  which  the 
United  States  is  a  party  or  has  a  direct 
and  substantial  interest  and  which  is 
pending  before  the  agency  he  or  she 
serves.  However,  this  restraint  is  not 
applicable  if  he  or  she  has  served  the 
agency  no  nrore  than  60  days  during  the 
past  365.  He  or  she  is  bound  by  the 
restraint,  if  applicable,  regardless  of 
whether  the  matter  is  one  in  which  he  or 
she  has  ever  participated  personally  and 
substantially. 

(b)  These  restrictions  prohibit  both 
paid  and  unpaid  representation  and 
apply  to  a  special  Government  employee 
on  the  days  when  he  or  she  does  not 
serve  the  Government  as  well  as  on  the 
days  when  he  or  she  does. 

(c)  An  employee  who  undertakes 
service  with  the  Department  of  the 
Treasury  and  another  department  or 
agency  shall  inform  each  of  his  or  her 
arrangements  with  the  other. 

(d)  There  may  be  situations  where  a 
special  Goverment  employee  has  a 
responsible  position  with  his  or  her 
regular  employer  which  requires  him  or 
her  to  participate  personally  in  contract 
negotiations  with  the  Department.  In 
this  situation,  the  special  Government 
employee  should  participate  in  the 
negotiations  for  his  or  her  employer  only 
with  the  knowledge  of  a  responsible 
Treasury  official:  Le.,  the  full-time 
official  to  whom  the  special  Government 
employee  reports.  Prior  to  permitting 
such  participation,  the  responsible 
Treasury  official  shall  obtain  approval 
in  writing  of  the  Deputy  General 
Counsel. 

(e)  Section  205  of  Title  14  U.S.C.. 
contains  certain  exemptions.  The  first  of 
these  deals  with  a  similar  situation 
which  may  arise  after  a  Government 
grant  or  contract  has  been  negotiated. 
This  provision  in  certain  cases  permits 


both  the  Government  and  the  private 
employer  of  a  special  Government 
employee  to  benefit  iiom  his  or  her 
performance  of  work  under  a  grant  or   . 
contract  for  which  he  or  she  would 
otherwise  be  disqualified  because  he  or 
she  had  participated  in  the  matter  for 
the  Goverment  or  it  is  pending  in  an 
agency  he  or  she  has  served  more  than 
60  days  in  the  past  year.  More 
particularly,  the  provision  gives  the 
head  of  a  department  or  agency  the 
power,  notwithstanding  any  prohibition 
in  either  section  203  or  205  or  Title  IB 
U.S.C  to  allow  a  special  Government 
employee  to  represent  before  such 
department  or  agency  either  his  or  her 
regular  employer  or  another  person  or 
oiganization  in  the  performance  of  work 
under  a  grant  or  contract,  provided  the 
national  interest  so  requires.  The  action 
required  to  effect  the  exemption  is  a 
certification  by  the  Secretary  to  be 
submitted  for  publication  in  the  Federal 
Register.  Such  certifications  will  be 
forwarded  to  the  Secretary  through  the 
Deputy  General  Counsel,  and  the 
exemption  will  not  take  effect  until  the 
certification  is  published. 

(f)  The  other  exemptive  provision 
requiring  action  permits  a  special 
Government  employee  to  represent,  with 
or  without  compensation,  a  parent, 
spouse,  child,  or  person  or  estate  he  or 
she  serves  as  a  fiduciary,  but  only  if  he 
or  she  has  the  approval  of  the  official 
responsible  for  appointments  to  his  or 
her  position  and  the  matter  involved  is 
neither  one  in  which  he  or  she  has 
participated  personally  or  substantially 
nor  one  under  his  or  her  official 
responsibility.  The  term  "official 
responsibility"  is  defined  in  18  U.S.C. 
202  to  mean,  in  substance,  the  direct 
administrative  or  operating  authority, 
whether  intermediate  or  final  and  either 
exercisable  alone  or  with  others,  and 
either  personally  or  through 
subordinates,  to  approve,  disapprove,  or 
otherwise  direct  Government  action  in 
the  Department  of  the  Treasury. 

§a735-211    ApplicaMMyof18U.S.C.207. 

(a)  Section  207  of  Title  18.  U.S.  Code 
applies  to  individuals  who  have  left 
Government  service,  including  former 
special  Government  employees.  It 
prevents  a  former  employee  or  special 
Government  employee  from 
representing  another  person  in 
connection  with  certain  matters  (or 
making  oral  or  written  communications 
with  the  intent  to  influence  to  the 
Government  or  a  court)  in  which  he  or 
she  participated  personally  and 
substantially  on  behalf  of  the 
Government.  The  matters  are  those 
involving  a  specific  party  or  parties  in 
which  the  United  States  is  also  a  party 


or  has  a  direct  and  substantial  interest. 
In  addition,  section  207  of  Title  18,  U.S. 
Code,  prevents  a  former  employee  for  a 
period  of  two  years  after  his  or  her 
employment  has  ceased,  from 
representing  another  person  (or  making 
oral  or  written  communications  with  the 
intent  to  influence)  in  such  matters 
before  a  court,  department  or  agency  if 
the  matters  where  within  the  areas  of 
his  or  her  official  responsibility  at  any 
time  during  the  last  year  of  his  or  her 
Government  service.  It  should  be  noted 
that  a  consultant  or  adviser  usually  does 
not  have  "official  responsibility." 

(b)  A  special  Government  employee 
who  serves  sixty-one  days  or  more  in  a 
given  calendar  year  in  a  position 
designated  as  a  Senior  Employee 
position  in  5  CFR  Part  737  may  not 
represent  anyone  other  than  the  United 
States  before  the  employee's  former 
agency  in  any  particular  matter 
(whether  a  specific  party  or  parties  are 
involved  or  not)  and  may  not  make  oral 
or  written  communications  with  intent 
to  influence  to  that  agency  for  a  period 
of  one  year  after  his  or  her  employment 
has  ceased.  For  purposes  of  this 
restriction,  certain  components  of  the 
Department  of  the  Treasury  have  been 
designated  as  separate  agencies  from 
the  balance  of  the  Department  in  5  CFR 
§  737.31. 

§0.735-212    AppUcatHUtyof  ltU.S.C.208. 

(a)  Section  206  of  Title  18,  U.S.  Code, 
bears  on  the  activities  of  Government 
persofuiel.  including  special  Government 
employees  in  the  course  of  their  official 
duties.  In  general,  it  prevents  an 
employee  or  special  Govememnt 
employee  from  partidpafing  personally 
and  substantially  as  a  Government 
officer  or  employee  in  a  particular 
matter  in  which,  to  his  or  her 
knowledge,  the  employee,  the 
employee's  spouse,  minor  child,  partner, 
or  a  profit  or  non-profit  organization 
with  which  the  employee  has  or  is 
serving  as  o^icer,  director,  trustee, 
partner  or  employee,  or  any  person  or 
organization  with  whom  the  employee  is 
negotiating  or  has  any  arrangement 
concerning  prospective  employment,  has 
a  financial  interesL  However,  the 
section  permits  such  an  employee's 
agency  to  grant  him  or  her  an  exemption 
if  the  interest  is  not  so  substantial  as  to 
affect  the  integrity  of  his  or  her  service. 
Insignificant  interests  may  also  be 
waived  by  a  general  rule  or  regulations. 

(b)  For  the  purposes  of  18  U.S.C.  208. 
the  phrase  "participates  personally  and 
substantially  in  a  particular  matter" 
applies  to  participation  through 
decision,  approval,  disapproval, 
recommendation,  the  rendering  of 
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advice,  investigation,  or  otherwise,  in  a 
iudicial  or  other  proceeding,  application, 
request  for  a  ruling  or  other  i 

determination,  contract,  claim.       I 
controversy,  charge,  accusation,  arrest, 
or  other  particular  matter.  Accordingly. 
a  special  Government  employee  should 
in  general  be  disqualified  from 
participating  as  such  in  a  manner  of  any 
type  the  outcome  of  which  will  have  a 
direct  and  predictable  effect  upon  the 
fmancial  interests  covered  by  the 
section.  However,  the  power  of 
exemption  may  be  exercised  in  this 
situation  if  the  special  Government 
employee  renders  advice  of  a  general 
nature  from  which  no  preference  or 
advantage  over  others  might  be  gained 
by  any  particular  person  or 
organization.  The  power  of  exemption 
may,  of  course,  be  exercised  also  where 
the  fmancial  interest  involved  are 
minimal  in  value. 

Rules  of  Conduct 

§  0.735-21  S    Applicability  of  Subpart  B  of 
ttitopart 

The  rules  of  conduct  (§§  0.735-20 
through  0.735-61)  contained  in  subpart  B 
of  this  part  shall  also  apply  to  special 
Government  employees  insofar  as  their 
employment  with  the  Treasury 
Department  is  concerned.  However,  the 
prohibition  in  §  0.735-31,  concerning 
active  participation  in  political 
management  or  campaigns  (5  U.S.C. 
734),  only  applies  to  special  Government 
employees  on  days  that  they  serve  the 
Department.  In  addition,  where  there  are 
specific  statutes  applicable  to 
employees  in  certain  Treasury  bureaus, 
the  bureaus  concerned  should  inform 
their  special  Government  employees  of 
the  applicability  of  those  statutes  to 
them. 

Consultants  and  Advisers 

§  0.735-220    Advice  on  rulM  of  conduct 
and  conflicts  of  interest  statute*. 

If  a  special  Government  employee 
who  is  a  consultant,  expert,  or  an 
adviser  has  doubt  as  to  the  ethics  of  any 
conduct  falling  within  the  standards  of 
conduct  and  conflicts  of  interest 
statutes,  he  or  she  should  confer  with 
the  Ethics  Counselor  or  a  Deputy 
Counselor. 


advisory  committees  within  the 
departments.  Some  advisory  committees 
are  clearly  composed  of  representatives 
of  industries.  The  Attorney  General  has 
ruled  that  the  Advisory  Group  to  the 
Commissioner  of  Internal  Revenue  is 
composed  of  persons  serving  in  a 
representative  capacity.  Bureaus  or 
offices  using  advisory  committees  may 
seek  the  advice  of  the  Ethics  Counselor 
or  a  Deputy  Counselor  to  determine 
whether  members  of  any  given  advisory 
committee  are  serving  in  a 
representative  capacity  and  not  as 
employees  of  the  Department.  Persons 
serving  in  a  representative  capacity  are 
not  subject  to  the  conflict  of  interest 
laws,  and  are  not  required  to  file 
statements  of  employment  and  financial 
interest,  but  they  should  nonetheless  be 
guided  by  the  considerations  in  this  part 
covering  such  points  as  use  of  inside 
information,  abuse  of  office,  and  gifts. 

Procedures  To  Be  Followed  in  the 
Department 

§  0.735-230    Information  and  assistance  to 
special  Government  employees  and  tfwir 
supervisors. 

Each  special  Government  employee 
appointed  in  the  Department  and  each 
supervisor  of  a  special  Government 
employee  will  be  given  a  copy  of  this 
part  and  will  be  required  to  familiarize 
himself  or  herself  with  the  conflict  of 
interest  laws  and  the  provisions  of  the 
instructions  applicable  to  him  or  her.  If  a 
special  Government  employee  or 
prospective  special  Government 
employee  or  a  supervisor  desires 
assistance  in  interpreting  the 
instructions  or  laws,  he  or  she  will  be 
referred  to  the  Ethics  Counselor  or  a 
Deputy  Counselor. 


§  0.735-22 1    Industry,  labor,  agricultural 
and  ottier  representatives. 

There  are  situations  where  an  adviser 
or  member  of  an  advisory  committee 
may  be  providing  advice  as  a 
representative  of  an  outside  group  and 
not  as  an  employee  or  special 
Government  employee  of  the 
Department.  Such  questions  normally 
arise  with  respect  to  members  o 


S  0.735-231    Disclosure  of  financial 
interests. 

(a)  In  order  to  carry  out  the 
responsibility  to  avoid  the  use  of  the 
services  of  special  Government 
employees  in  situations  in  which 
violations  of  the  conflict  of  interest  laws 
or  of  the  regulations  in  this  part  may 
occur,  each  special  Government 
employee  will,  at  the  time  of  initial 
employment  and  each  reappointment 
thereto,  be  required  to  supply  a 
statement  of 

(1)  All  other  employment  and 

(2)  The  financial  interests  of  the 
special  Government  employee  which  the 
head  of  the  bureau  or  office  in  which  he 
or  she  serves  determines  are  relevant  in 
light  of  the  duties  he  or  she  is  to 
perform,  including,  but  not  limited  to, 
the  name  of  companies  in  which  he  or 
she  has  a  financial  interest,  and  the 
nature  of  such  financial  interest. 


Each  statement  of  financial  interests 
will  be  forwarded  to  the  Deputy  General 
Counsel  through  the  Advisory 
Committee  on  Ethical  Standards  along 
with  a  statement  of  the  duties  which  the 
proposed  special  Government  employee 
will  be  assigned. 

(b)  The  supervisor  of  the  special 
Government  employee  should  review 
the  statement  of  employment  and 
financial  interests  in  relationship  to  the 
duties  to  be  performed  and  initially 
determine  that  no  conflict  of  interests 
exists  prior  to  submission  of  the 
material  to  the  Advisory  Committee. 
Such  statements  must  be  kept  current 
during  the  period  the  special 
Government  employee  is  on  the 
Government  rolls.  Changes  in  or 
additions  to  the  information  contained 
in  an  employee's  statement  of 
employment  and  financial  interest  must 
be  promptly  reported  by  the  filing  of  an 
amended  statement.  Such  changes 
would  include  the  undertaking  of  new 
employment  or  the  acquisition  of  new 
financial  interest. 

(c)  The  Department  official  or  bureau 
head  appointing  a  member  of  an 
advisory  board  or  committee  to  serve  in 
an  individual  rather  than  a 
representative  capacity  may 

(1)  Waive  disclosure  of  financial 
information  when  he  or  she  considers 
that  such  imformation  is  not  relevant  to 
the  advisory  duties  of  the  board  or 
committee,  or 

(2)  Waive  disclosure  of  financial 
information  except  that  which  is 
relevant  to  the  advisory  duties  of  such 
board  or  committee. 

Such  waiver  or  partial  waiver  is  for  the 
convenience  of  the  Department  and 
shall  in  no  instance  be  considered  a 
substitute  for  the  exemption  procedures 
described  in  §  0.735-212.  "Applicability 
of  18  U.S.C.  208"  in  this  subpart.  If  the 
official  or  bureau  head  elects  to  waive 
or  partially  waive  disclosure  of 
information  as  described  in  this 
paragraph  rather  than  obtain  complete 
disclosure  of  financial  information,  he  or 
she  must  report  in  writing  to  the  DAEO 
the  names  of  the  persons  to  whom 
waivers  were  granted  and  the  speciBc 
reasons  for  the  waivers.  In  cases  of 
doubt  as  to  which  of  these  actions  is 
appropriate,  he  or  she  should  obtain 
advice  from  the  DAEO. 

§  0.735.232    Service  witli  otiier  Federal 
agencies. 

If  a  special  Government  employee  is 
serving  in  other  Federal  agencies,  he  or 
she  will  be  required  to  inform  the 
Department  and  each  of  the  agencies  of 
his  or  her  arrangements  with  the  others 
so  that  appropriate  administrative 


measures  may  be  effected.  Information 
of  service  with  other  Federal  agencies 
will  be  submitted  along  with  the 
statement  of  employment  and  financial 
interests  and  must  be  kept  current  while 
employed  with  the  Department 

§0.735-233    ntaoluMenofcaa— tnvoMng 
a  conflct  or  apparent  confRct  of  Merest 

When  a  situation  arises  which 
indicates  a  conflict  of  interest  or 
apparent  conflict  of  interest  and  the 
matter  is  not  resolved,  information 
about  the  situation  will  be  reported  to 
the  Ethics  Counselor,  who  in  turn,  will 
report  to  the  Secretary.  In  tiny  such 
situation,  the  Special  Government 
employee  shall  be  provided  an 
opportunity  to  explain  the  conflict  or 
appearance  of  conflict. 

§0.735-234    Lsffaliiiterpratatlon. 

Whenever  the  Ediic  Counselor 
believes  that  a  substantial  legal  question 
is  raised  by  the  employment  of  a 
particular  special  Government 
employee,  the  Ethics  Counselor  will 
advise  the  Office  of  Government  Ethics 
in  order  to  insure  a  consistent  and 
authoritative  interpretation  of  the  law. 

§0.735-235    Safeguarding  of  tnformation. 

(a)  Statements  of  employment  and 
financial  interests,  and  supplementary 
statements  shall  be  held  in  conHdence. 
To  ensure  this  confidentiality,  bureaus 
and  offices  shall  designate  which 
employees  are  authorized  to  review  and 
retain  the  statements.  Employees  so 
designated  are  responsible  for 
maintaining  the  statements  in 
confidence  and  shall  not  allow  access 
to,  or  allow  information  to  be  disclosed 
from,  a  statement  except  to  carry  out  the 
purpose  of  this  part 

(b)  Criminal  penalties  may  be 
imposed  on  an  employee  who  willingly 
and  knowingly  discloses  to  an 
unauthorized  person  prohibited 
information  under  the  Privacy  Act.  See 
§  0.735-61. 

(c)  The  unauthorized  disclosure  of 
employees'  confidential  statements  may 
be  the  basis  for  civil  action  against  the 
Department  under  the  Privacy  Act.  See 
U.S.C.  552a(gMl){D). 

Subpart  F— Employees  Stationed  in 
Foreign  Countries 

General  Provisions 

§0.735-300    Purposes. 

The  General  Provisions  set  forth  in 
Subpart  A  of  this  part  are  applicable  to 
all  employees  stationed  in  foreign 
countries.  In  addition, 

(a)  Regular  employees  stationed  in 
foreign  countries  are  responsible  for 


adhering  to  the  provisions  of  Subpart  B 
of  this  part; 

(b)  Special  Government  employees 
are  responsible  fort  adhering  to  the 
provisions  of  Subpart  C  of  this  part; 

(c)  This  subpart  sets  fourth  additional 
rules  and  guidelines  applicable  to 
employees  and  special  Government 
employees  stationed  in  foreign 
countries. 

§0.735-901    PoNcy. 

Treasury  employees  and  special 
Government  employees  on  official  duty 
in  foreign  countries  are  both 
representatives  of  the  Department  of  the 
Treasury  and  the  United  States 
Government  and  guests  of  the  country  in 
which  they  serve.  This  subpart  is 
intended  simply  to  emphasize  these 
points. 

§0.795-302   OensrslprovMens governing 
conduct  in  f  oraign  counties. 

Treasury  employees  and  special 
Government  employees  should 
familiarize  themselves  with  the 
standards  of  conduct  for  State 
Department  personnel  overseas  and  be 
guided  accordingly.  TTie  most  important 
provisions  regarding  conduct,  not 
otherwise  covered  in  this  subpart,  are 
contained  in  §  0.735-31(>-OJ'35-316. 
Since  application  of  the  standards  may 
vary  slightly  in  different  countries  due  to 
local  differences.  Treasury  employees 
should  look  to  the  State  Department  or 
the  U.S.  embassy  for  the  country  in 
which  service  is  being  perfonned  for 
guidance,  interpretation  and  assistance. 

Additional  Rules  of  Conduct 

§0.735-310    Basic  rule  of  conduct 

Treasury  employees  and  special 
Government  employees  are  obligated  to 
obey  the  laws  of  the  country  in  which 
they  are  assigned  and  to  observe  the 
rules  of  moral  and  courteous  conduct  in 
their  official  and  personal  lives. 

§0.735-311    AppHcaMMy  to  American 
employees. 

Each  head  of  a  Treasury  organization 
overseas  shall  ensure  that  all  employees 
and  special  Government  employees 
under  his  or  her  jurisdiction  have  read 
and  are  familiar  with  the  provisons  of 
this  part. 

§0.735-312    Appncabmty  to  members  of 
families. 

Restrictions  placed  on  Treasury 
employees  and  special  Government 
employeees  with  respect  to  speeches, 
interviews  and  participation  in  activities 
abroad  also  shall  apply  to  those 
members  of  the  family  of  the  employee 
and  special  Government  employee  who 


normally  reside  with  him  or  her  and  are 
dependent  on  him  or  her.  An  employee 
or  special  Governerant  employee  shall 
be  held  to  strict  accountability  for  the 
actions  of  his  or  her  family.  Members  of 
an  emploype's  or  special  Government 
employees'  family  shall  avoid 
expressing  views  which  are  unfriendly 
to  or  critical  of  the  United  States  or  the 
host  country,  their  Government, 
institutions,  or  people,  either  to  or  in  the 
presence  of  persons  of  a  foreign 
nationality.  They  shall,  in  addition, 
refrain  from  engaging  in.  or  associating 
closely  with  groups  of  people  or 
organizations  engaged  in  activities 
which  are  inimical  to  or  embarrassing  to 
the  Government  of  the  United  States. 

§  0.735-313    Expression  of  tiKMigbts  and 
views. 

Employees  and  special  Government 
employees  shall  not  allude  in  public 
speeches  and  newspaper  interviews  to 
disputes  between  governments  or  to 
active  political  issues  in  the  United 
States  or  elsewhere,  except  with  the 
authorization  of  the  Department. 

§0.735-314    Poiracal  aettvtttes. 

Treasury  employees  and  special 
Government  employees  shall  not  engage 
in  any  form  of  political  activity  in  the 
country  to  which  they  are  assigned. 
(This  restriction  does  not  apply  to  alien 
spouses  who  may  continue  to  vote  in 
their  own  countries.) 

§0.735-315    Acceptance  of  employment  by 
a  memlier  of  a  famHy. 

Members  of  the  family  of  a  Treasury 
employee  or  special  Government 
employee  overseas  shall  not  transact  or 
be  interested  in  any  business  or  engage 
for  profit  in  any  professions  in  the 
country  to  which  the  employee  or 
special  Government  employee  is 
assigned  without  the  approval  of  the 
bureau  concerned.  However,  if  the 
bureau  so  determines,  no  approval  is 
required  for  such  employement  by  the 
U.S.  Government. 

§0.735-316    Sale  of  personal  automobilea 
and  ottier  personal  property. 

The  following  provisions  apply  to  all 
American  employees  and  special 
Government  employees  regardless  of 
agency,  attached  to  United  States 
embassies  and  contituent  parts: 

(a)  The  importation,  sale  or  export  of 
personal  property  including  automobiles 
of  American  employees  and  special 
Government  employees  and  their 
dependents  must  be  in  accordance  with 
the  laws,  regulations  and  conventions  of 
the  host  country. 

(b)  Personal  property,  including  motor 
vehicles,  brought  to  posts  abroad  by 
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American  employees  and  special 
Government  employees  must  be  for  their 
bona  fide  personel  use  or  that  of  their 
dependents,  and  not  with  intent  of  sale 
of  transfer.  j 

(c)  Automobiles  purchased  for     1 
shipment  to  new  posts  of  assignments 
should  be  unostentatious  in  appearance 
and  modestly  equipped. 

(d)  The  employee  or  special         I 
Government  employee  will  not  be  I 
permitted  to  sell  his  her  personal 
property,  including  motor  vehicles,  at  an 
amount  in  excess  of  the  price  he  or  she 
paid  for  it  plus  taxes  and  customs  duty 
paid  by  him  or  her.  or  for  any  valuable 
consideration  in  excess  of  the  total  of 
these  amounts.  However,  an  employee 
need  not  sell  his  or  her  personal 
property,  including  motor  vehicle,  he  or 
she  may  export  it.  at  his  or  her  own  or 
U.S.  Government  expense,  under 
pertinent  travel  or  shipping  regulations. 
He  or  she  must  export  it  if  required  to  do 
so  by  local  law.  local  government 
regulation,  or  rules  established  by  the 
ambassador. 

(e)  Full  responsibility  rests  with  the 
ambassador  for  controlling  the 
importation  and  sale  of  personal 
property  by  all  American  employees  or 
special  Government  employees  attached 
to  the  embassy  or  constitutent  posts.  He 
or  she  will  issue  and  ensure  compliance 
with  local  regulations  consistent  with 
policy  prescribed  herein  and  with  other 
applicable  regulations. 

(f)  Since  conditions  surrounding  the 
importation  and  sale  of  personal 
property,  including  motor  vehicles,  vary 
wildely  country  by  country,  Treasury 
must  rely  on  the  ambassador  to  issue 
detailed  local  regulations  and 
procedures  tailored  to  meet  unique  local 
stituations.  In  issuing  such  local 
regulations  and  procedures 
consideration  should  be  given  to  the 
following  alternatives  among  others 
available  to  the  ambassador.  The 
ambassador  may: 

(1]  limit  or  prohibit  importation  of 
certain  kinds  of  personal  property.  (For 
example,  he  or  she  may  limit  the  number 
or  frequency  of  motor  vehicles 
imported.) 

(2)  hmit  classes  of  persons  to  whom 
sales  may  be  made.  (For  example,  he  or 
she  may  arrange  for  personal  property 
sales  to  the  host  government,  or  to  the 
U.S.  Mission's  commissary  or  employee 
association  for  use  or  rental  by  it.) 

(3)  limit  the  conversion  of  currency 
realized  from  the  sale  of  personal 
property. 

(4)  require  the  exportation  of  personal 
property  at  Government  or  the 
employee's  or  special  Government 
employee's  expense  under  applicable 
travel  oi  shipping  regulations. 


Advice  and  Counseling 

§  0.735-32    RMponsibility  for  guidance  and 
asatetanc*. 

Supervisors  in  charge  of  Treasury 
activities  overseas  are  responsible  for 
providing  guidance  and  assistance  to 
their  employees  and  special 
Government  employees  regarding 
conduct  in  such  overseas  activities.  In 
the  event  the  supervisor  in  the  overseas 
location  needs  assistance  and  guidance 
or  interpretation,  he  or  she  should  first 
look  to  the  State  Department 
representative  in  the  overseas  country. 
If  that  is  not  possible  or  if  he  or  she 
needs  further  assistance  he  or  she 
should  contact  his  or  her  bureau  head. 
Bureaus  may  refer  questions  on  the 
regulations  in  this  part  to  the  Ethics 
Counselor  who  will  confer  with  the 
State  Department  where  necessary  to 
assure  uniformity  of  interpretation  and 
application  of  this  Subpart  to  employees 
stationed  in  foreign  countries. 

(FR  Doc.  87-27454  Filed  11-30-87:  8:45  am] 
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COPYRIGHT  ROYALTY  TRIBUNAL 

37  CFR  Part  304 

( Docket  No.  CRT  87-4  PBRA] 

1987  Adjustment  of  Public 
Broadcasting  Royalty  Rates  and 
Terms 

agency:  Copyright  Royalty  Tribunal. 
action:  Further  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Tribunal  proposes  a 
royalty  rate  for  the  use  of  copyrighted 
published  nondramatic  musical 
compositions  by  public  broadcasting 
entities  which  are  licensed  to  colleges, 
universities  or  other  nonprofit 
educational  institutions  and  which  are 
not  affiliated  with  National  Public 
Radio.  This  proposal  is  a  supplement  to 
the  proposed  rulemaking  the  Tribunal 
published  on  November  20. 1987. 
DATES:  All  comments  are  due  by 
December  15. 1987. 

ADDRESSES:  Comments  are  to  be  filed 
with:  Chairman,  Copyright  Royalty 
Tribunal,  1111  20th  Street  NW.,  Suite 
450.  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Gassier,  General  Counsel, 
Copyright  Royalty  Tribunal.  1111  20th 
Street  NW..  Washington,  DC  20036,  202 
653-5175. 

SUPPLEMENTARY  INFORMATION:  On 
November  20, 1987,  the  Copyright 
Royalty  Tribunal  published  in  the 
Federal  Register  a  notice  of  proposed 


rulemaking  proposing  to  adjust  the 
public  broadcasting  royalty  rates  and 
terms  for  the  period  January  1, 1988  to 
December  31, 1992.  52  FR  44610. 

With  regard  to  the  royalty  rate  which 
would  apply  to  the  use  of  copyrighted 
published  nondramatic  musical 
compositions  by  public  broadcasting 
entities  which  are  licensed  to  colleges, 
universities  or  other  nonprofit 
educational  institutions  and  which  are 
not  affiliated  with  National  Public 
Radio,  the  Tribunal  proposed  to  adopt 
the  joint  proposal  of  the  American 
Society  of  Composers,  Authors,  and 
Publishers  (ASCAP)  and  the  American 
Council  on  Education  (ACE)  that  this 
rate  be  adjusted  each  year  according  to 
the  change  in  the  Consumer  Price  Index 
(CPI).  However,  the  Tribunal  stated  in 
the  November  20  notice  that  it  did  not 
have  the  most  current  CPI  figures  on 
which  to  base  an  adjustment  from  1987 
to  1988. 

On  November  23, 1987.  the  Tribunal 
obtained  the  most  current  CPI  figures 
and  the  purpose  of  this  further  notice  of 
proposed  rulemaking  is  to  supplement 
its  proposed  rulemaking  of  November 
20. 1987. 

The  change  in  the  cost  of  living  as 
determined  by  the  CPI  from  the  last 
Index  published  prior  to  December  1, 
1986  to  the  last  Index  published  prior  to 
December  1, 1987  was  4.48%  (1987's 
figure  was  345.3;  1986's  figure  was  330.5). 
Rounding  off  to  the  nearest  dollar,  the 
Tribunal  proposes  a  royalty  rate  to 
apply  to  use  of  musical  compositions  in 
the  repertory  of  ASCAP  and  BMI  of 
$159.  each,  and  $37  for  the  use  of 
musical  compositions  in  the  repertory  of 
SESAC. 

Accordingly,  it  is  announced  that  the 
Tribunal  proposes  to  revise  §  304.5(c)  of 
Part  304  of  the  Tribunal's  rules,  as 
shown  below: 

List  of  Subjects  in  37  CFR  Fart  304 

Copyrights,  Music.  Radio.  Television. 

PART  304— (AMENDED! 

1.  The  authority  citation  for  Part  304 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  118  and  801  (1976). 

2.  37  CFR  Part  304.5(c)  is  amended  by 
removing  the  entries  containing  dollar 
amounts  and  inserting  the  following: 

§304.5    (Amended] 
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(c)  •  *  * 
For  all  such  compositions  in  the 

repertory  of  ASCAP  annually $159 

For  all  such  compositions  in  the 

repertory  of  BMI  annually $159 


For  all  such  compositions  in  the 

repertory  of  SESAC  annually..., $37 

For  the  performances  of  any  other  such 

composition ; ji 

Dated:  November  25. 1987. 
J.C.  Ai  2{6  iBinger* 
Chairman. 
|FR  Doc.  87-27586  Filed  11-30-87;  8:45  am| 

BILUNG  COOE  14t(M>»-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  3<.  54, 98,  and  151 
[CGO  85-061] 

Intervals  for  Required  Internal 
Examination  and  Hydrostatic  Testing 
of  Pressure  Vessel  Type  Cargo  Tanks 
on  Barges 

agency:  Coast  Guard. 

action:  Notice  of  proposed  rulemaking; 

extension  of  the  comment  period. 

SUMMAHY:  This  notice  extends  the 
comment  period  on  the  notice  of 
proposed  rulemaking  (NPRM)  published 
on  September  8, 1987  (52  FR  33841) 
concerning  the  intervals  between 
internal  examinations  and  hydrostatic 
testing  of  pressure  vessel  type  cargo 
tanks  on  barges.  The  comment  period, 
as  originally  published,  would  have 
expired  on  December  7, 1987.  An 
extension  was  formally  requested  by 
Ashland  Petroleum  Company,  The 
American  Waterways  Operators,  Inc., 
Hollywood  Marine,  Inc..  Southern 
Towing  Co..  and  Chotin  Transportation, 
Inc.  Ashland  Petndeum  simply 
requested  an  extension,  all  the  other 
comments  specifically  requested  a  90 
day  extension.  Generally,  the  reasons 
for  requesting  the  extension  were  the 
same,  the  comment  period  was  too  short 
to  adequately  analyze  the  effect  of  the 
NPRM  on  the  segment  of  the  barge 
industry  with  pressure  vessel  type  cargo 
tanks.  The  American  Waterways 
Operators  and  Hollywood  Marine,  Inc., 
also  suggested  that  an  extension  to  the 
comment  period  will  allow  the  Towing 
Safety  Advisory  Committee  to  schedule 
a  publicly-docketed  Subcommittee 
meeting  to  pursue  an  analysis  and 
discussion  of  the  NPRM.  The  Coast 
Guard  believes  that  the  quality  of  the 
final  rule  will  be  enhanced  by  extending 
the  comment  period.  Therefore,  the 
comment  period  is  extended  for  90  days. 
DATES:  Comments  must  be  received  on 
or  before  March  7, 1988. 
ADDRESSES:  Comments  should  be 
submitted  to  Commandant  (G-CMC/21). 
U.S.  Coast  Guard  Headquarters, 
Washington,  DC  20593-0001.  Comments 


will  be  available  for  inspection  or 
copying  at  the  Marine  Safety  Council 
(G-CMC/21).  Room  21ia  2100  2nd  Street 
SW..  Washington,  DC  205593-0001. 
between  7:00  a.m.  and  4«)  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACR 
LCDR  Geoffrey  D.  Powers,  (202-267- 
1185). 

Signed:  November  23, 1967. 
P.C.  Lauridsen, 

Captain.  U.S.  Coast  Guard.  Acting  Chief, 
Office  of  Marine  Safety  Security  and 
En  vironmental  Protection. 
(FR  Doc.  87-27566  Filed  ll-30-«7;  8.45  am] 
BILUNQ  CODE  4n0-«4-« 


FEDERAL  COMMUNtCATK)NS 
COMMISSIOM 

47  CFR  Part  80 

Maritime  Services;  Use  of  Digital 
Selective  Calling  (DSC)  Equipment 

agehcy:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  proposes  new 
rules  concerning  DSC  equipment 
characteristics,  unlimited  transmitter 
operations  and  the  transmission  of  ship 
safety  communications  from  unoccupied 
vessels.  The  proposed  rules  are 
designed  to  update  the  existing  rules 
concerning  DSC  equipment 
characteristics  to  conform  with 
international  recommendations  and 
newly  address  the  matter  of  unattended 
transmitter  operations,  including  the 
transmission  of  ship  safety 
communications  from  unoccupied 
vessels.  The  intended  effect  is  to 
increase  the  benefits  that  the  new  DSC 
technology  can  provide  to  the  marine 
community. 

DATES:  Comments  are  due  on  or  before 
May  2. 1988  and  reply  comments  on  or 
before  June  16, 1988. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Mickley  (202)  632-7175. 
SUPPI^MENTARY  IMFOmiATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  PR  Docket  No. 
87-491  adopted  October  22, 1987  and 
released  November  9, 1987.  The  full  text 
of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  St..  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 


(202)  857-3800,  2100  M  St.,  NW.. 
Washington.  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  Digital  selective  calling  (DSC)  is  a 
signalling  system  that  can  be  used  to 
establish  contact  with  a  station  or  group 
of  stations  in  the  maritime  radio 
services.  DSC  provides  an  improvement 
over  the  old  method  of  establishing 
radio  contact  which  required  a  ship 
operator  to  (1)  be  on  duty,  and  (2)  be 
monitoring  for  a  call.  The  DSC  system, 
therefore,  promotes  additional  safety 
and  more  efficient  use  of  the  spectrum. 
DSC  will  eventually  be  an  integral  part 
of  the  Global  Maritime  Distress  and 
Safety  System  (GMDSS)  planned  for 
implementation  in  the  1990's. 

2.  In  1985  the  Commission  adopted  a 
Report  and  Order,  in  PR  Docket  No.  83- 
431,  that  amended  its  maritime  services 
rules  to  provide  for  the  optional  use  of 
DSC  equipment.  These  niles  were  based 
on  the  then  effective  International  Radio 
Consultative  Committee  (CCIR) 
Recommendation  493-2  which  was 
developed  primarily  for  large,  ocean- 
going ships.  However,  in  order  to  enable 
manufacturers  to  design  simpler  and 
less  expensive  DSC  equipment  for 
smaller  vessels  we  specified  the 
minimum  operating  characteristics  that 
would  be  permissible  under  CCIR 
Recommendation  493-2.  For  example, 
recreational  boaters  normally  would  not 
need  or  desire  all  the  functions  available 
with  the  more  expensive  DSC  equipment 
designed  for  large,  ocean-going  ships. 
The  goal  was  to  permit  relatively  simple 
DSC  equipment  to  perform  the  selective 
calling  function  while  maintaining 
characteristics  for  distress  alerting  and 
safety  calling. 

3.  In  1986  CCIR  revised  its  document 
entitled  "Digital  Selective-Calling 
System  for  use  in  the  Maritime  Mobile 
Service"  (CCIR  Recommendation  493. 
Dubrovnik,  1986).  This  Recommendation 
provided  for  three  levels  of  DSC 
equipment.  The  first  level  would  be  used 
by  compulsorily  fitted  vessels  that  are 
required  to  have  a  sophisticated  radio 
installation  for  safety  purposes.  Two 
simpler  versions  of  DSC  equipment 
specifications  were  also  developed  to 
fill  the  needs  of  the  smaller  vessel 
operators.  The  three  levels  now  fill  the 
need  that  the  Commission  had  sought  to 
satisfy  in  the  earlier  Report  and  Order. 

4.  We  propose,  therefore,  to  remove 
the  minimum  operational  characteristics 
from  our  current  rules  to  permit  all 
clases  of  DSC  equipment  to  be  used  on 
U.S.  vessels  in  conformance  with  CCIR 
Recommendation  493,  Dubrovnick,  1986. 
The  three  classes  of  DSC  equipment 
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contained  in  the  revised  CCIR        | 
Recommendation  are:  ' 

•  Class  A — DSC  equipment  intended 
for  large,  ocean-going  ships  to  meet  the 
GMDSS  carriage  requirements. 

•  Class  B — DSC  equipment  applicable 
to  small  ships  equipped  only  with  VHF 
and/or  MF  two-way  communications 
equipment. 

•  Class  C— DSC  equipment  intended 
as  an  add-on  for  VHF  communications 
equipment  to  provide  DSC  alerting, 
transmitting  ship  identification  only. 

5.  We  are  also  proposing  to  authorize 
the  use  of  VHF  DSC  to  transmit  brief 
digital  messages  that  relate  to  the 
condition  or  safety  of  vessels  without 
persons  on  board.  Such  systems  utilize 
sensors  capable  of  detecting  fire, 
explosion,  grounding,  listing,  sinking, 
intrusion  and  the  like.  In  the  past,  the 
use  of  marine  frequencies  for  safety 
purposes  on  board  unoccupied  ships  has 
been  barred  because  of  rule  provisions 
that  prohibit  unattended  transmitter 
operations  and  the  lack  of  a  frequency 
that  could  be  dedicated  to  this  purpose. 
However.  Article  60  of  the  international 
Radio  Regulations  authorizes  the  use  of 
marine  frequencies  in  the  port 
operations  service  for  communications 
related  to  the  safety  of  ships.  Channel  70 
(156.525  MHz)  is  already  dedicated  to 
VHF  DSC  and  could  be  used  for  this 
purpose.  I 

6.  Transmission  of  a  VHF  DSC  | 
message  would  take  approximately  0.5 
seconds.  CCIR  Reconmiendation  541 
provides  that  if  a  call  is  not 
acknowledged  by  the  addressed  coast 
station,  the  call  sequence  from  the  ship 
station  could  be  repeated  after  five 
seconds  in  the  case  of  automatic  VHF 
connections.  Any  subsequent  repetitions 
of  the  call  sequence  could  not  be  made 
imtil  at  least  fifteen  minutes  have 
elapsed.  Comments  are  invited  as  to 
whether  the  use  of  VHF  DSC  should  be 
authorized  for  such  marine  safety 
communications  and.  if  authorized, 
whether  any  restrictions  should  be 
required  to  preclude  overload  of  channel 
70  in  high  density  areas. 

7.  The  conditions  under  which 
unattended  transmitter  operations 
would  be  authorized  would  include: 

(a)  Automatic  operation  of 
transmitters  when  performing: 

—  Narrow  Band-Direct  Printing  (NB- 
DP)  operations  in  accordance  with 
CCIR  Recommendation  476  or  625. 

—  Digital  selective  calling  (DSC] 
operations  in  accordance  with  CCIR 
Recommendations  493  and  541. 

—  Automated  Maritime 
Telecommunications  System  (AMTS] 
operations  or  automated  multi-station 


systems  for  which  provision  are 

contained  in  Part  80. 

(b)  Emergency  position  indicating 
radiobeacon  (EPIRB)  operations  when 
emergency  conditions  preclude 
attendance  of  the  EPIRB  transmitter  by 
a  person. 

8.  The  proposed  amendments  to  the 
Commission's  rules  set  forth  below  are 
issued  under  the  authority  contained  in 
Section  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i)  303(r). 

9.  Pursuant  to  applicable  procedures 
set  forth  in  S§  1.1415  and  1.419  of  the 
Commission's  rules.  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  December  31, 
1987;  and  reply  comments  on  or  before 
January  15, 1988.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding. 

10.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 

§  1.1231  of  the  Commission's  Rules,  47 
CFR  1.1231.  for  rules  governing 
permissable  ex  parte  contacts. 

11.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements. 

12.  The  Commission  hereby  certifies 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354)  that  this  rule  making 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rules  replace  the  minimum  operational 
characteristics  contained  in  our  current 
rules.  No  manufacturer  is  manufacturing 
DSC  equipment  under  the  rules 
proposed  to  be  deleted  in  this 
proceeding.  No  new  equipment  carriage 
requirements  are  imposed. 

13.  A  copy  of  this  Notice  shall  be  sent 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects  in  47  CFR  Part  80 

Coast  stations.  Ship  stations.  Marine 
safety.  Radio  communications 
equipment. 

Proposed  Rules 

Part  80  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 


Authority:  Sees.  4.  303.  48  Stat.  1066. 1082. 
as  amended:  47  U.S.C.  154,  303.  Interpret  or 
apply  48  Stat.  1064-1068. 1081-1105,  as 
amended:  47  U.S.C.  151-155.  301-609:  3  UST 
3450,  3  UST  4728. 12  UST  2377. 

2.  Section  80.153(a)  is  revised  to  read 
as  follows: 

§  80.153    Coast  station  operator 
requiraments. 

(a)  Except  as  provided  in  §  80.179, 
operator  of  a  coast  station  transmitter 
must  be  performed  by  a  person  holding 
a  commercial  radio  operator  license  of 
the  required  class,  who  is  on  duty  at  the 
control  point  of  the  station.  The  operator 
is  responsible  for  the  proper  operation 
of  the  station. 
•        *        •        ♦        * 

3.  Section  80.155  is  revised  to  read  as 
follows: 

S  80.155    Sliip  station  operator 
requirements. 

Except  as  provided  in  §§80.177  and 
80.179,  operation  of  transmitters  of  any 
ship  station  must  be  performed  by  a 
person  holding  a  commercial  radio 
operator  license  or  permit  of  the  class 
required  below.  The  operator  is 
responsible  for  the  proper  operation  of 
the  station. 

4.  A  new  §  80.179  is  added  to  read  as 
follows: 

§80.179    Authorized  unattended 
transmitter  operations. 

The  following  unattended  transmitter 
operations  are  authorized: 

(a)  EPIRB  operations  when  the 
emergency  conditions  preclude 
attendance  of  the  EPIRB  transmitter  by 
a  person. 

(b)  Automatic  use  of  a  transmitter 
during  narrow  band-direct  printing  (NB- 
DP)  operations  in  accordance  with  CCIR 
Recommendation  476  or  625. 

(c)  Automatic  use  of  a  transmitter 
during  digital  selective  calling  (DSC) 
operations  in  accordance  with  CCIR 
Recommendations  493  and  541. 

(d)  Automatic  use  of  a  transmitter 
when  operating  as  part  of  the 
Automated  Maritime 
Telecommunications  System  (AMTS)  or 
an  automated  multi-station  system  for 
which  provisions  are  contained  in  this 
Part. 

(e)  Automatic  use  of  a  VHF 
transmitter  to  send  brief  digital 
communications  relating  to  the 
condition  or  safety  of  unoccupied 
vessels  when  all  of  the  following 
conditions  are  met: 

(1)  The  equipment  is  using  DSC  in 
accordance  with  CCIR 
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Recommendations  493  and  541  as 
modified  by  this  section. 

(2)  Sensors  automatically  activate  the 
transmitter  under  one  or  more  of  the 
following  conditions: 

(i)  Fire,  explosion; 

(ii)  Flooding; 

(iii)  Collision; 

(iv)  Grounding; 

(v)  Listing,  in  danger  of  capsizing; 

(vi)  Sinking; 

(vii)  Disabled  and  adrift; 

(viii)  Intrusion;  and 

(ix)  EPIRB  emission. 

(3)  The  "URGENT'  category  is  used 
for  communications  unless  the 
"DISTRESS"  category  is  appropriate  as 
would  be  the  case  when  safety  of 
persons  is  involved. 

(4)  Communications  are  selectively 
addressed  to  an  individual  station.  This 
includes  the  capability  to  call  a 
programmed  number  automatically. 

5.  Section  80.225  is  revised  to  read  as 
follows: 

§80.225    Requirefflents  for  digttal  selective 
calling  (DSC)  equipmant 

This  section  specifies  the 
requirements  for  DSC  equipment 
optionally  installed  in  ship  and  coast 
stations.  Reference  to  any  CCIR 
Recommendation  in  this  section  is  the 
most  recent  CCIR  approved 
Recommendation  that  does  not  prevent 
the  use  of  existing  equipment. 

(a)  DSC  equipment  optionally 
installed  in  coast  and  ship  stations  must 
be  designed  in  accordance  with  CCIR 
Recommendation  493. 

(b)  Selective  calling  equipment,  other 
than  that  designed  in  accordance  with 
CCIR  Recommendation  493.  is 
authorized  as  follows: 

(1)  Equipment  used  in  conjunction 
with  the  Automated  Maritime 
Telecommunications  System  (AMTS)  in 
the  band  216-220  MHz,  and 

(2)  Equipment  used  to  perform  a 
selective  calling  function  during  narrow- 
band direct-printing  (NB-DP)  operations 
in  accordance  with  CCIR 
Recommendation  476  or  625. 

(3)  Equipment  functioning  under  the 
provisions  of  S  80.207(a)  is  authorized 
until  at  least  three  years  after 
mandatory  DSC  requirements  become 
effective. 

Federal  Communications  Commission. 

William ).  Tricarico, 

Secretary. 

[FR  Doc.  87-26518  Filed  11-30-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  24 

Uniform  Relocation  Act  Amendments 
of  1987 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  regulatory  intent. 

summary:  On  May  19, 1987  (52  FR 
18768)  the  Federal  Highway 
Administration  (FHWA)  published  a 
notice  about  the  key  changes  provided 
by  Title  IV  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987.  Pub.  L.  100-17. 
101  Stat.  246).  Sections  402(e)  and  412  of 
the  1987  Amendments  designate  by 
statute  the  Department  of 
Transportation  (DOT)  as  the  Federal 
government's  lead  agency  for 
implementing  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970 
(Uniform  Act),  42  U.S.C.  4601-4655 
(1982).  The  Secretary  of  DOT  delegated 
this  responsibility  to  the  FHWA.  The 
FHWA  today  gives  further  notice  of  the 
specific  regulatory  actions  that  it  and 
the  other  affected  Federal  agencies  will 
take  to  implement  the  1987 
Amendments.  One  of  the  primary 
purposes  of  the  1987  Amendments  was 
to  establish  a  single  rule  published  at  a 
single  location  in  the  Code  of  Federal 
Regulations  (CFR)  to  implement  the 
provisions  of  the  Uniform  Act  It  will  be 
necessary  for  other  affected  agencies  to 
take  action  to  rescind  the  common  rule, 
codified  at  17  places  in  the  CFR, 
governing  compliance  with  the  Uniform 
Act,  and  to  replace  it  with  a  cross 
reference  to  the  rule  promulgated  by  the 
Federal  Highway  Administration 
(FHWA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  K.  Reichart,  Chief,  Relocation 
Division.  HRW-20,  (202)  366-0116; 
Gerald  B.  Saunders,  Chief,  Real  Estate 
Division,  HRW-10,  (202)  366-2015;  or 
Reid  Alsop,  Attorney  Advisor,  Office  of 
the  Chief  Counsel.  HCC-40,  (202)  366- 
1371. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1981,  for  the  Vice  President's 
Presidential  Task  Force  on  Regulatory 
Relief,  State  and  local  governments 
identified  the  Uniform  Act  as  a  good 
candidate  for  State  and  local  regulatory 
relief.  Therefore,  in  May  1982,  the  Office 
of  Management  and  Budget  (OMB),  in 
response  to  the  concerns  of  State  and 
local  governments,  formed  a  Uniform 


Act  Interagency  Regulatory  Review 
Woriting  Group  to  develop  uniform 
regulations  to  be  implemented  by  each 
covered  agency  for  the  Uniform  Act.  On 
March  5. 1985,  a  Presidential 
Memorandum  dated  February  27, 1985, 
was  published  in  the  Federal  Register 
(50  FR  8953)  naming  the  Department  of 
Transportation  (DOT)  as  the  agency 
with  lead  responsibility  for  the  Uniform 
Act.  The  Secretary  of  DOT  delegated 
this  responsibility  to  the  Federal 
Highway  Administration.  On  March  5. 

1985,  DOT  published  in  the  Federal 
Register  (50  FR  8755)  a  model  Uniform 
Act  rule,  which  (in  accordance  with  the 
President's  February  27, 1985. 
memorandum)  served  as  the  basis  for  a 
proposed  common  Uniform  Act  rule  for 
the  16  other  affected  agencies.  This  was 
issued  for  comment  by  those  16  agencies 
on  May  28, 1985.  After  disposition  of 
comments,  the  disparate  regulations  of 
all  affected  agencies  were  superseded 
by  this  common  regulation  which  was 
published  as  a  final  rule  on  February  27, 

1986.  at  51  FR  7000. 

This  common  rulemaking  effort, 
applicable  to  both  direct  Federal 
programs  and  projects  and  federally- 
assisted  programs  and  projects 
undertaken  by  State  or  local  agencies, 
achieved  consistency  in  regulations 
among  the  separate  Federal  agencies.  To 
a  significant  extent,  this  common 
rulemaking  effort  presaged  many  of  the 
statutory  changes  to  the  Uniform  Act 
made  by  the  1987  Amendments.  In  the 
administrative  area,  for  example,  the 
1987  Amendments  specifically  designate 
the  DOT  as  lead  agency  and  require  it  in 
coordination  with  other  Federal 
agencies  to  issue  rules,  establish 
procedures  and  make  interpretations  to 
implement  provisions  of  the  Uniform 
Act.  In  the  substantive  area,  with  the 
major  exception  of  payment  levels  or 
criteria  that  were  set  by  statute,  the 
common  rulemaking  effort  granted 
greater  flexibility  and  discretion  to  State 
and  local  agencies,  a  theme  reiterated  in 
the  1987  Amendments. 

Regulatory  Intent 

Currently,  the  common  rule 
implementing  the  Uniform  Act  is 
codified  at  seventeen  different  places  in 
the  Code  of  Federal  Regulations.  These 
entries  will  be  replaced  with  a  single 
rule  located  at  one  place. 

The  FHWA  plans  to  implement  the 
1987  Amendments  and  to  shift  to  a 
single  government-wide  relocation 
regulation  in  three  basic  steps.  The  first 
step  would  be  promulgation  of  a 
comprehensive  "full  text"  interim  final 
rule,  implementing  the  nondiscretionary 
provisions  of  the  1987  Amendments. 
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This  interim  flnal  rule  will  be  the  same 
as  the  current  common  rule  except  that 
in  the  interim  Hnal  rule  the 
nondiscretionary  provisions  of  the  1987 
amendments  will  be  substituted  for  the 
corresponding  provisions  of  the  current 
regulation.  This  interim  fmal  rule  is 
intended  to  enable  Federal.  State  and 
local  agencies  that  are  willing  and  able 
to  implement  the  nondiscretionary 
provisions  of  the  1987  Amendments,  to 
do  so.  The  interim  fmal  rule  would  be 
followed  by  a  notice  of  proposed 
rulemaking  to  implement  the  remaining 
provisions  of  the  1987  Amendments 
which  require  interpretation  and  the 
development  of  criteria.  This  action 
would  be  followed  by  a  promulgation  of 
a  single  Tmal  rule  implementing  the 
Uniform  Act. 


Agency  Action 

The  1987  Amendments  provide  in 
section  418  that  they  are  effective  on  the 
date  provided  in  the  lead  agency's 
regulations,  but  no  later  than  April  2, 
1989.  This  delay  in  the  effective  date 
was  provided  to  give  State  and  local 
governments  time  to  enact  any 
additional  legislation,  if  needed,  to 
comply  with  the  1987  Amendments.  The 
date  that  the  1987  Amendments  and 
implementing  regulations  become 
effective  as  to  a  specific  agency  or 
program  may  vary  as  discussed  further 
below,  except  that  all  affected  agencies 
and  programs  must  be  operating  under 
the  final  Uniform  Act  rule  on  or  before 
April  2. 1989. 

Simultaneous  with  the  issuance  of  the 
DOT  interim  final  rule  all  affected, 
agencies  will  present  regulatory 
language  amending  their  existing 
common  Uniform  Act  rules  by  adding  a 
cross  reference  to  the  DOT  interim  final 
rule  and  providing  for  the  rescission  of 
their  existing  common  Uniform  Act  rule. 
These  revisions  will  be  published  at  the 
time  that  the  interim  final  rule  is  issued. 

Once  the  interim  final  rule  is  issued  it 
should  be  fully  applicable  to  those 
Federal  agency  programs  that  the 
Federal  agency  conducts  itself  (i.e., 
where  it  acts  as  the  acquiring  or 
displacing  agency).  Such  Federal 
agencies  have  full  legal  authority  to 
comply  with  the  1987  Amendments  and 
are  awaiting  FHWA  regulations  to  make 
these  Amendments  (or  portions  thereof) 
effective  as  to  them.  For  such  agencies 
or  programs,  the  cross  reference  action 
can  be  made  effective  on  the  date  the 
interim  final  rule  is  effective. 

As  to  Federal  agencies  that  provide 
Federal  financial  assistance  to  State  and 
local  agencies  or  others,  the  situation  is 
somewhat  different.  Such  Federal 
agencies  probably  could  not.  initially, 
fully  adopt  the  interim  final  rule  and 


rescind  their  current  regulations  because 
some  of  their  grant  recipients  are 
unlikely  to  have  authority  to  fully 
comply  with  the  1987  Amendments.  If 
the  existing  regulations  of  these  Federal- 
aid  agencies  were  rescinded  before  all 
of  their  grant  recipients  had  authority  to 
fully  comply  with  the  1987  Amendments, 
those  grant  recipients  without  such 
authority  would  be  unable  to  comply 
with  the  Uniform  Act  and  thus  would 
have  to  halt  many  program  activities. 

Accordingly,  such  Federal-aid 
agencies  will  attach  whatever  effective 
date,  or  dates,  they  wish  to  their 
rescission  and  cross  reference  action 
that  will  accompany  the  FHWA  interim 
final  rule.  For  example,  an  agency  could 
have  its  cross  reference  to  the  interim 
final  rule  apply  only  to  its  grantees  that 
are  able  to  comply  with  the  1987 
Amendments,  only  to  certain  programs, 
or  have  it  become  applicable  at  some 
future  date  (on  or  prior  to  April  2. 1989). 
Each  affected  agency  is  encouraged  to 
apply  the  interim  final  rule  to  its 
activities  as  soon  as  possible  after 
issuance  so  as  to  provide  the  additional 
benefits  contained  in  the  1987 
Amendments. 

(42  U.S.C.  4633;  49  CFR  1.48) 
Issued  on:  November  24, 1987. 

R.A.Banihart. 

Federal  Highway  Administrator,  Federal 

Highway  Administration. 

(FR  Doc.  87-27520  Filed  11-30-87;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 
(Docket  No.  7115S-7258] 

Pacific  Coast  Groundfish  Fishery 
Conservation  and  Management 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  preliminary  fishery 
specifications  and  request  for 
comments. 

summary:  NOAA  announces  and 
requests  comments  on  the  preliminary 
1988  specifications  for  groundfish  taken 
in  the  U.S.  exclusive  economic  zone  and 
State  waters  off  the  coasts  of 
Washington.  Oregon,  and  California. 
These  preliminary  specifications 
estimate  the  acceptable  level  of 
biological  catch,  the  optimum  yield 
(quotas),  and  the  distribution  of  the 
optimum  yield  between  domestic  and 
foreign  fishing  operations  for  groundfish 
species  and  species  groups  as  required 


by  the  regulations  implementing  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan.  The  intended  effect 
of  this  action  is  to  obtain  public 
comments  which  will  be  considered 
before  determining  the  final 
specifications  for  1988. 
DATES:  Comments  on  the  preliminary 
specifications  for  1988  must  be  received 
by  December  16, 1987. 
ADDRESSES:  Send  comments  to  Holland 
A.  Schmitten,  Director.  Northwest 
Region.  National  Marine  Fisheries 
Service.  7600  Sand  Point  Way  NE.  BIN 
C15700.  Seattle.  WA  98115,  or  E.  Charies 
FuUerton,  Director,  Southwest  Region. 
National  Marine  Fisheries  Service.  300 
South  Ferry  Street.  Terminal  Island,  CA 
90731. 

FOR  RIRTHER  INFORMATION  CONTACT: 
William  L.  Robinson,  206-526-6140,  or 
Rodney  R.  Mclnnis.  213-514-6199. 

SUPPtEMENTARY  INFORMATION:  Under 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  and  its 
implementing  regulations  at  50  CFR  Part 
663,  the  management  specifications  for 
groundfish  must  be  evaluated  each 
calendar  year,  the  preliminary 
specifications  for  the  upcoming  year 
must  be  published  in  the  Federal 
Register  inviting  public  comment,  and 
the  final  specifications  must  be 
published  in  the  Federal  Register 
following  public  comment.  The 
management  specifications  include  the 
acceptable  biological  catch  (ABC),  the 
optimum  yield  (OY).  and  the  distribution 
of  OY  between  domestic  and  foreign 
fishermen.  The  ABC  is  a  seasonally 
determined  catch  that  can  be  taken 
without  jeopardizing  a  resource's 
productivity  for  the  more  than  80 
groundfish  species  managed  by  the  FMP. 
The  OY  which  is  estimated  for  six 
species  (Pacific  whiting,  sablefish. 
Pacific  ocean  perch,  shortbelly  rockfish, 
widow  rockfish.  and.  north  of  39°  N. 
latitude,  jack  mackerel)  is  based  on 
socioeconomic  as  well  as  biological 
factors  and  thus  is  not  necessarily  equal 
to  the  ABC.  The  OYs  for  these  six 
species  are  the  maximum  amounts  of 
fish  (in  round  weight)  that  may  be  taken 
and  retained,  or  landed  each  year  for 
the  exclusive  economic  zone  (EEZ)  (3- 
200  nautical  miles)  or  the  State  waters 
sea  (0-3  nautical  miles)  off  Washington. 
Oregon,  and  California. 

The  OY  for  each  of  these  six  species 
includes  determinations  of  the  amounts 
available  for  domestic  and  foreign 
fishing.  The  domestic  annual  harvest 
(DAH)  consists  of  estimates  of  domestic 
annual  processing  (DAP)  and  joint 
venture  processing  (JVP)  which  are 
verified  by  surveys  of  the  industry's 


planned  utilization  in  September  and 
June.  The  total  allowable  level  of  foreign 
fishing  (TALFF)  is  the  remainder,  if  any, 
of  OY  after  domestic  needs  have  been 
subtracted.  Before  TALFF  is  designated, 
a  reserve  of  20  percent  of  OY  is 
established  for  each  species  in  case  the 
domestic  industry  needs  more  fish  than 
was  initially  estimated. 

The  other  groundfish  species  managed 
under  the  FMP  do  not  have  numerical 
OYs.  They  are  regulated  by  gear.  area, 
and  catch  restriction.  For  the  most  part, 
they  cannot  be  harvested  selectively 
and.  unless  biological  stress  is 
documented,  have  not  been  regulated  by 
quotas.  Full  utilization  by  domestic 
processors  of  some  species  in  this 
multispecies  complex  precludes  joint 
venture  or  foreign  targeting  on 
underexploited  species  because  large 
incidental  catches  of  the  fully  utilized 
species  are  likely  to  result. 
Consequently,  no  numerical 
specifications  for  DAH,  DAP.  JVP.  and 
TALFF  are  made  because  joint  venture 
and  foreign  fishing  are  not  available  for 
any  species  in  the  multispecies  complex. 
However.  ABCs  are  specified  for  the 
major  species  or  species  groups. 

The  OYs  and  ABCs  may  be  changed 
during  the  year,  within  limits,  under  the 
procedures  outlined  in  the  regulations  at 
50  CFR  663.22. 

The  Pacific  Fishery  Management 
Council  (Council)  reviewed  and 
recommended  preliminary  specifications 
for  the  1988  ABCs  and  OYs  and  received 
public  comment  at  its  September  1987 
meeting.  Because  better  scientific 
information  became  available  in 
October,  the  Regional  Director,  NMFS, 
at  the  request  of  the  Council,  revised  the 
ABCs  for  some  species.  The  preliminary 
ABCs  that  are  announced  in  this  notice 
are  based  upon  the  best  available 
scientific  information  and  surveys  of  the 
industry  to  estimate  processing  capacity 
and  planned  utilization. 

The  preliminary  1988  management 
specifications  for  each  species  with  a 
numerical  OY  are  discussed  below, 
followed  by  Tables  1  and  2  which  list 
the  ABCs  and  OYs  for  all  species  or 
special  groups.  No  ABC  changes  are 
proposed  for  species  without  numerical 
OYs  so  there  is  no  additional  discussion 
for  these  species.  The  aggregate  data 
upon  which  these  preliminary 
specifications  are  based  are  available 
for  public  inspection  at  the  offices  of  the 
Regional  Directors  (see  ADDRESSES 
above)  during  business  hours  untill  the 
end  of  the  comment  period. 

Pacific  whiting.  The  1988  ABC  for 
Pacific  whiting  (whiting)  is  preliminarily 
specified  as  232,000  metric  tons  (mt),  19 
percent  higher  than  the  1987  ABC  of 
195,0(X)  mt.  The  whiting  resource  is 


highly  cyclic;  the  stock  is  rarely,  if  ever, 
in  a  state  of  equilibrium,  and  catches 
have  not  been  large  enough  to  determine 
whether  fishing  pressure  has  an  effect 
on  exploitable  stock  size.  It  appears  that 
the  whiting  resources  is  near  the  peak  of 
one  of  its  productive  cycles,  and  this 
peak  cannot  be  maintained  regardless  of 
the  management  strategy.  Although  the 
ABC  could  be  set  at  a  higher  level  in 
1988  (followed  by  much  lower  ABCs  in 
subsequent  years),  it  is  unlikely  that 
landings  would  increase;  the  proposed 
ABC  is  more  than  40  percent  above  the 
highest  landings  on  record. 

Because  whiting  is  a  transboundary 
species,  initial  biomass  estimates 
include  stocks  off  western  Canada.  The 
proposed  ABC  specification  of  232.000 
mt  assumes  that  71  percent  of  the 
exploitable  biomass  (327.000  mt)  is 
available  in  the  U.S.  EEZ,  as  determined 
by  U.S.  and  Canadian  scientists. 

In  1988,  as  in  1987,  ABC  and  OY  are 
proposed  to  be  equal.  The  1988  estimate 
of  shore-based  processing  is  16.000  mt, 
slightly  larger  than  the  1987  DAP 
estimate  of  15,000  mt.  The  estimate  of 
JVP  in  1988  is  150,000  mt.  29  percent 
higher  than  in  1987.  Accordingly,  the 
preliminary  determination  of  the  DAH  in 
1988  is  166.000  mt  and  initial  TALFF  is 
20,000  mt.  The  reserve,  which  is 
established  in  case  the  domestic 
industry  needs  more  fish  than  originally 
projected,  in  46,000  mt.  20  percent  of  the 
OY.  These  amounts  may  change 
depending  on  the  final  specifications  of 
ABC  and  OY  and  applications  for  joint 
venture  processing  from  potential 
foreign  participants. 

Sablefish.  The  1988  ABC  preliminary 
specification  for  sablefish  estimated  by 
the  Groundfish  Management  Team  is 
10,000  mt.  17  percent  lower  than  the 
12.000  mt  ABC  in  1987.  Estimates  of 
sablefish  stock  size  have  been  difficult 
to  determine.  Several  meetings  by  stock 
assessment  specialists  were  held  in  1987 
in  attempts  to  improve  the  estimate. 
Confidence  in  the  ABC  was  undermined 
by  lack  of  standardized  data, 
weaknesses  in  analytical  models,  and 
confiicting  results. 

Several  new  or  refined  data  sources 
currently  are  being  examined.  Although 
the  analysis  is  not  complete  at  this  time, 
certain  trends  indicate  the  current  ABC 
of  12.000  mt  is  too  high.  Preliminary 
results  of  the  NMFS  pot  index  surveys 
off  Washington  and  Oregon  show  about 
a  70  percent  decline  in  catch  per  unit  of 
effort  (CPUE)  since  1983.  A  decrease  in 
average  size  also  has  been  seen  in  the 
pot  surveys  which  cannot  be  attributed 
to  strong  incoming  year  classes.  Tagging 
analyses  indicate  high  fishing 
mortability  and  relatively  low 
exploitable  biomass.  These  trends  imply 


that  the  exploitable  stock  is  declining 
and  that  recent  landings  (averaging 
13,600  mt  between  1980  and  1986)  are 
not  sustainable. 

The  1988  OY  for  sablefish  is  proposed 
to  equal  ABC.  and  also  is  preliminarily 
set  at  10,000  mt.  However,  the  Council 
has  not  yet  reviewed  the  ABC  proposed 
specification  and  therefore  may 
recommend  the  final  OY  be  set  at  some 
other  level.  Because  domestic 
processors  intend  to  process  all 
available  sablefish,  none  is  available  for 
joint  venture  or  foreign  fishing  in  1988 
except  for  minimal  allowances  for 
unavoidable  incidental  catches. 

Pacific  ocean  perch.  Pacific  ocean 
perch  have  been  overfished  in  the  past 
and  now  are  managed  under  a 
rebuilding  schedule  specified  in  the 
FMP.  No  new  stock  assessment  was 
conducted  in  1987.  The  most  recent 
available  data  indicate  httle  or  no 
rebuilding  of  the  Pacific  ocean  perch 
stock  since  1979,  and  currently  there  are 
no  indications  of  strong  recruitment  to 
the  population.  Accordingly,  the  1988 
ABCs  for  both  the  Vancouver  and 
Columbia  subareas  are  proposed  to  be 
set  at  zero,  as  in  1987. 

Also  as  in  1987,  the  OY  is  proposed  to 
be  at  a  level  that  will  allow  some  if  not 
all  incidental  catches  to  be  landed,  but 
will  not  encourage  directed  fishing:  500 
mt  in  the  Vancouver  subarea  and  800  mt 
in  the  Columbia  subarea.  Clearly, 
domestic  processors  will  fully  utilize  OY 
so  no  Pacific  ocean  perch  are  available 
for  joint  venture  or  foreign  fishing  in 
1988  except  for  minimal  allowances  for 
unavoidable  incidental  catches. 

Shortbelly  rockfish.  The  preliminary 
1988  ABC  and  OY  specifications  for 
shortbelly  rockfish  are  both  10.000  mt, 
the  same  as  during  1983-1987.  DAP  is 
estimated  at  1.000  mt  and  JVP  is 
estimated  at  5,000  mt,  the  same  as 
during  1986-1987.  The  reser\e  is  set  at 
2,000  mt  in  case  domestic  needs  become 
higher  than  initially  estimated,  and  the 
remaining  2,000  mt  is  designated  for 
TALFF.  Most  shortbelly  rockfish  are 
available  south  of  39*  N.  latitude,  an 
area  closed  to  foreign  trawling,  and  no 
interest  has  been  expressed  in  a 
directed  foreign  fishery  for  this  species 
north  of  39*  N.  latitude  in  1988. 

Widow  rockfish.  The  1988  preliminary 
specification  of  the  coastwide  ABC  for 
widow  rockfish  is  12,100  mt.  3  percent 
lower  than  the  final  1987  ABC  of  12,500 
mt.  This  reduction  resulted  from  new 
analyses  indicating  a  decrease  in  stock 
size,  in  part  due  to  the  declining 
abundance  of  the  strong  1977  and  1978 
year  classes.  This  decline  is  only 
partially  offset  by  recruitment  of  the 
strong  1980  year  class:  the  other 


BEST  COPY  AVAILABLE 


45670 


Federal  Register  /  Vol.  52,  No.  230  /  Tuesday.  December  1.  1967  /  Proposed  Rales 


incoming  year  classes  appear  to  be 
weak. 

Because  this  species  is  fully  utilized 
by  domestic  processors,  no  widow 
rockHsh  are  available  for  JVP  or  TALFF 
in  1988  except  for  minimal  allowances 
for  unavoidable  incidental  catches. 


Jack  mackerel  (north  of39°N. 
latitude).  The  preliminary  1988  ABC  and 
OY  specification  for  jack  mackerel  are 
both  12,000  mt,  the  same  as  during  1985- 
1987;  no  new  stock  assessment  has  been 
conducted  for  this  species.  No  domestic 
interest  was  identified  for  the  stock 


north  of  39*  N.  latitude,  the  only 
component  of  this  species  managed  by 
the  FMP.  Accordingly,  a  reserve  of  Z40G 
mt  is  proposed  in  case  domestic  needs 
develop,  and  9,600  mt  is  designated  for 
foreign  fishing  in  1988. 


Table  1 .— Preuminary  Specifications  of  ABC  for  1988  in  Metric  Tons  for  the  Washington,  Oregon,  and 
California  Region  by  International  North  Paofic  Fisheries  Commission  Areas. 


Area 

Total 

Species 

Vancouver' 

Columbia 

Eureka 

Monterey 

Conception 

Roundfish: 

Ungcod 

Pacific  Cod _.. 

Pacific  Whiting 

Sableftsh 

1.0 
2,2 

-^ 

X) 
00 


0 

4,000 
900 

500 

1.100 

400 

t 

7,000 

3,100 

»  232,000 

\ 

•10,000 

Rockfish: 
Pacific  Ocean 
Perch 

0 

(^) 

n 

{') 

0 

Shortbelly 

Widow 

» 10,000 

•12,100 

Other  Rockfish:* 

Bocaccio — 

Canary 

aoo 

•2,100 

600 

4,100 

2.000 

6,100 
3,500 

ChilioeDDef 

•3,600 

Yellowtail 

1,100 

aoo 

2,400 

•2,600 
•3,700 
11.500 

300 

1,900 

8,000 

500 

1,700 

4.300 

5,000 

800 

1,800 

(*) 

3,300 

1,000 

200 

500 

4,000 

Remaining 
Rockfish 

14,000 

Flatfish: 
Dover  Sole 

27,900 

English  Sole .._ 

•1,900 

Petraie  Sole 

600 

1.100 
3.000 

3,200 

Other  Flatfish _. 

Other  Fish:' 
Jack  Mackerel  ^ 

7,700 
12,000 

Ott)ers 

2,S00 

7,000 

1,200 

2,000 

2,000 

14,700 

'  U.S.  portion.  „ 

*  These  species  are  not  comrrxjn  or  important  in  the  areas  footnoted.  Accordingly,  for  convenience.  Pacific  cod  is  included  in  tfie  "Other  fish' 
category  for  the  areas  footnoted  and  rockfish  species  are  included  In  the  "Remaining  Rockfish"  category  for  the  areas  footnoted  only. 

*  Total  ail  areas. 

*  "Other  rockfish '  means  rockfish  species  at  §  663.2,  as  amended,  which  do  not  have  a  numerical  OY. 

»  For  management  of  the  Sebastes  complex  of  rockfish,  the  Columbia  area  is  split  into  northern  and  southern  parts  at  Coos  Bay,  Oregon 
(43''2V34''  N.  latitude),  and  ABCs  for  tfte  Columbia  area  as  prorated  as  follows: 
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Table  2.— Preliminary  Specifications  of  OY  and  its  Distribution  for  1988— Continued 

(In  thousands  of  metric  tons] 


Species 


Ottier  species.. 


Total  OY 


(») 


DAP 


JVP' 


DAH 


Reserve 


TALFF' 


rcf^l^n!^^  *?*^  jojnt  venture  fishenes  for  Paafic  whiting,  incidental  catch  allowance  percentages  (based  on  TALFF)  and  incidental 

^^^  7?i°^2^/^'^2"'fHf!  '"^^  °"  ^^P'  ^'®-  sablefish  0.173  percent:  Pacific  ocean  perch  0.062  percent!  rockfish  excluding  Pac.f.c  ocean 
f^^  «r^i^^^o„-®*^^2*^  ?:1J^'^"^:  l?'^^  mackerel  3.0  percent;  and  other  species  0.5  percent  In  foreign  trawl  and  joint  venture  fisheries. 
pJr^  ^Sf2fL,Sf1?  «"k  ^Pf^'  Including  nongrundfish  species,  except  Pacific  whiting,  sablefish.  Pacific  ocean  perch,  rockfish  excluding 
f^Katic  ocean  perch,  flatfish,  jack  mackerel,  and  prohibited  species.  In  a  foreign  trawl  or  joint  venture  fishery  for  species  other  than  Pacific  whitinq 
naoenta  aHowance  percentages  will  be  stated  in  the  conditions  and  restrictions  to  the  foreign  fishing  permit.  See  §  611 .70(c)(2)  for  applicatwn  of 
incidental  retention  allowance  percentages  to  joint  venture  fisheries.  \  n  i       -^y 

*  Of  this  1,300  metric  tons,  500  metric  tons  is  for  the  Vancouver  subarea  and  800  metric  tons  is  for  the  Columbia  subarea  Pacifk:  ocean 

perch  from  other  subareas  are  included  in  the  OY  for  "other  species."  See  §  663.21(a)(3). 

<  eco  I'J®  ^^  ^^  1°^  "°**^  species"  is  that  amount  of  fish  that  may  be  lawfully  harvested  and/or  processed  under  §  61 1 .70  and  Part  663  See 
S  003.Z  for  species  listing. 


Classification 

These  preliminary  speciflcations  are 
made  under  the  authority  of  and  in 
accordance  with  50  CFR  663.24  (a)  and 
(b).  This  action  is  in  compliance  with 
Executive  Order  12291  and  is  covered  by 


the  Regulatory  Flexibility  Analysis 
prepared  for  the  implementing 
regulations. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries.  Fishing.  Foreign  relations. 
Authority:  (16  U.S.C.  1801  etseq.] 


Dated:  November  24. 1987. 
Bill  Powell. 

Executive  Director.  National  Marine 

Fisheries  Service. 
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Columbia  area  (Total) 

North  of  Coos  Bay 

South  of  Coos  Bay 

Canary 

2.100 
2.600 
3.700 

1.700 
2,500 
3.300 

400 

Yelk>wtail - 

100 

Remainir>g  RocWish.„ , 

400 

•  "Other  fish"  includes  sharks,  skates,  raffish,  morids.  grenadiers,  jack  mackerel,  and.  in  the  Eureka.  Monterey,  and  Conception  areas.  Pacific 
cod.  "Other  fish"  is  part  of  the  "other  species"  category  listed  at  §  663.Z 
'  North  of  39°  N.  latitude. 
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Table  2.— Preuminary  Specifications  of  OY  and  its  Distribution  for  1988 

[In  thousands  of  metric  tons] 


Species 

Total  OY 

DAP 

JVP' 

DAH 

Reseroe 

TALFF  • 

Pacific  whiting 

232.0 

16.0 

150.0 

166.0 

46.0 

20.0 

Sablefish „ 

10.0 

10.0 

0.0 

10.0 

0.0 

0.0 

Pacific  ocean  perch . 

•1.3 

•1.3 

0.0 

•1.3 

0.0 

0.0 

Shortbelly  rockfish.... 

10.0 

1.0 

5.0 

6.0 

2.0 

2.0 

Wklow  rockfish 

• 

2.1 

12.1 

0.0 

12.1 

0.0 

0.0 

Jack  mackerel 

■ 

2.0 

0.0 

0.0 

0.0 

2.4 

9.6 
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Fadacal  Reyitar 

Vol.  52,  No.  230 

Toesday.  December  1,  1987 


This  section  of  the  FEDERAL  REGtSTER 
contains  documents  ottier  ttian  luies  or 
propoaed  rates  that  are  appfc,atatB  to  the 
peUic.  NaMces  of  heonngi  and 
iwwartgsiona.  coMmMee  wiaetings.  agency 
oecisiona  and  njnnQs.  deve^ations  of 
authortly,  Ming  of  petifions  and 
applications  and  agency  statements  of 
organization  and  (anctions  are  examples 
of  documents  appearirig  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Aniinal  and  Plant  Healtli  Inspection 
Service 

(Dociiat  Na  $7-142] 

Availaliinty  of  Envlronntental 
Assessment  and  Finding  of  No 
Significant  Impact  for  Licensure  of 
Recombinant  Derived  Modified  Live 
Vims  Pseudoral)ies  Vaccine 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA.  . 

action:  Notice.  | 

SUMMARY:  This  document  provides 
notice  that  an  environmental 
assessment  and  Tmding  of  no  significant 
impact  has  been  prepared  by  the  Animal 
and  Plant  Health  Inspection  Service 
concerning  the  issuance  of  a  veterinary 
biological  product  license  to  the 
Diamond  Scientific  Company  for  a 
recombinant  derived  modified  live  virus 
pseudorabies  vaccine.  The  assessment 
indicates  that  the  use  of  the 
recombinant  derived  pseudorabies  virus 
vaccine  will  not  cause  any  significant 
impact  on  the  environment.  Based  upon 
this  Tinding  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

ADDRESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  the  Veterinary  Biologies 
Staff,  Veterinary  Services,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  829, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Copies  of  the 
environmental  assessment  are  also 
available  upon  request  at  this  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  David  Espeseth,  Senior  Staff 
Veterinarian,  Veterinary  Biologies  Staff, 
Veterinary  Services,  Animal  and  Plant 


Health  Inspection  Service,  U^ 
Department  of  Agriculture,  Room  829. 
Federal  Buflding.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-8245. 

SUPFtCMENTARY  MPORMATION:  The 

Animal  and  Plant  Health  Inspection 
Service  (APHIS]  has  prepared  an 
environmental  asaeasraeot  and  finding 
of  no  significant  impact  relative  to  Its 
issuance  of  a  U.S.  Veterinary  Biological 
Product  License  (hereinafter,  product 
license)  to  the  Diamond  Scientific  Co.  of 
Des  Moines.  Iowa.  The  product  license 
will  be  issued  for  a  recomlrinant  derived 
modified  live  virus  pseudoralries 
vaccine,  in  accordance  with  the 
provisions  of  the  Virus-Serum  Toxin  Act 
(VSTA)  (21  U.S.C.  151  et  seq.). 

Under  the  VSTA,  before  a  veterinary 
biological  product  can  be  licensed,  it 
must  be  shown  to  be  pure,  safe,  potent, 
and  efficacious.  In  order  to  permit  the 
manufacturer  to  gather  data  intended  to 
satisfy  vaccine  safety  requirements  as  a 
prerequisite  to  product  licensure,  APHIS 
previously  approved  the  field  testing  of 
the  pseudorabies  virus  vaccine.  In  the 
course  of  approving  the  protocol  for 
field  testing,  APHIS  assessed  the  impact 
to  the  environment  of  conducting  the 
field  testing  in  a  limited  number  of 
states.  The  APHIS  notice  of  availability 
of  the  environmental  assessment  and 
finding  of  no  significant  impact  for 
limited  field  testing  was  published  in  the 
Federal  Register  on  May  5, 1987  (see  52 
FR 16424-25). 

The  environmental  assessment  and 
finding  of  no  significant  impact 
concerning  the  issuance  of  the  product 
license  provides  the  public  with 
documentation  of  APHIS'  review  and 
analysis  of  environmental  effects  which 
may  be  associated  with  general 
distribution  of  the  pseudorabies  vaccine. 
The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  Genetic  engineering  procedures 
were  employed  to  facilitate  two  gene 
deletions  in  the  pseudorabies  virus 
(PRV)  genome.  One  deletion  destroyed 
the  viral  thymidine  kinase  (tk)  gene 
which  is  required  for  the  virus  to 
replicate  in  the  host's  nervous  system 
and  hence  cause  disease.  A  second 
deletion  destroyed  a  gene  coding  for  a 
viral  glycoprotein  (gX)  which  then 
prevents  antibodies  from  being  elicited 
to  this  glycoprotein,  thus  allowing 


vaccinated  animals  to  be  distinguished 
from  those  infected  with  a  field  virus. 

2.  The  recombinant  derived  modified 
live  virus  pseudorabies  vaccine  was 
tfaowB  to  be  avindent  aad  jret  6idy 
capable  of  eliciting  an  imnmne  response 
that  protects  pigs  from  PRV.  but  not  able 
to  elicit  antibodies  to  gX  wkicb  aOows 
the  difierentiation  between  infected  pigs 
and  vaccinates. 

3.  Transmission  of  the  vaccine  derived 
from  recombinant  DNA  techniques 
could  not  be  demonstrated  in  that 
vaccine  virus  was  not  detected  on  nasal 
swabs  taken  from  either  vaccinated  pigs 
or  from  sentinel  animals. 

4.  Vaccination  by  the  recombinant 
vaccine  reduces  replication  and 
shedding  of  wild-type  vims  that  could 
subsequently  infect  other  animals. 
Therefore,  the  vaccine  will  reduce  the 
dissemination  of  the  virulent  virus  into 
the  environment. 

5.  The  tk  gene  deletion  is  a  stable 
characteristic  of  the  vaccine  virus  with  a 
probability  of  reversion  being 
essentially  zero. 

6.  The  wild-type  pseudorabies  virus  is 
found  widely  distributed  in  nature  and  it 
does  not  contain  an  oncogene  or  cancer- 
causing  substance.  Because  the 
recombinant  derived  virus  does  not 
contain  any  new  genetic  information, 
there  is  no  likelihood  of  it  being 
oncogenic. 

7.  The  recombinant  derived  modified 
live  virus  vaccine  was  shown  to  be  safe 
in  a  variety  of  field  tests.  The  safety  of 
the  vaccine  was  demonstrated  in  trials 
which  consisted  of  verification  of  label 
recommendations  for  vaccine 
administration,  and  field  test  of  a 
prelicensing  serial  of  product. 

8.  Safety  testing  was  satisfactorily 
conducted  when  300  swine  in  six  states 
were  immunized  with  the  vaccine  and 
the  product  did  not  cause  undue  local  or 
systemic  reactions  when  used  as 
recommended  by  the  manufacturer. 

9.  Field  safety  tests  were  also 
satisfactorily  completed  in  four  states 
when  250  test  animals,  ranging  in  age 
from  three  days  old  through  adults  were 
immunized  with  one  of  the  prelicensing 
serials  of  pseudorabies  vaccine.  No 
adverse  reaction  attributable  to  the 
vaccine  were  observed  in  the  test 
animals. 

10.  The  results  from  three  additional 
safety  and  efficacy  tests  conducted  in 
research  facilities  showed  that  the 
vaccine:  (1)  Was  safe  and  efficacious 


when  administered  to  three  to  four  day 
old  piglets  by  intramuscular  or 
subcutaneous  innoculation;  (2)  was  safe 
in  six  to  eight  week  old  pigs;  (3)  virus 
was  not  shed  from  vaccinated  gilts,  and 
(4)  virus  was  not  isolated  from  newborn 
pigs  nor  was  there  any  adverse  effects 
on  pigs  to  vaccinated  gilts. 

Based  on  the  foregoing.  APHIS  has 
determined  that  the  general  distribution 
of  the  recombinant  derived  modified  live 
virus  pseudorabies  vaccine  pursuant  to 
a  product  license  would  have  no 
significant  environmental  impact  on  the 
human  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  has  been 
prepared  in  accordance  with  (1)  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4331  et  seq.];  (2) 
regulations  of  the  Council  of 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (Title 
40.  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1508);  (3)  USDA  regulations 
implementing  NEPA  (7  CFR  Part  lb); 
and  (4)  APHIS  guidelines  implementing 
NEPA  (44  FR  50381-50384  and  44  FR 
51272-51274). 

Done  at  Washington.  DC.  this  24th  day  of 
November,  1987. 

Donald  Houston. 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  87-27593  Filed  12-2-87;  8:45  am] 

BILUNQ  COOE  3410-37-M 


Farmers  Home  Administration 

Credit  Report  Fees 

agency:  Farmers  Home  Administration. 
USDA. 

action:  Notice. 


summary:  The  Farmers  Home 
Administration  (FmHA)  announces  that 
a  nonrefundable  credit  report  fee  of  $27 
will  be  charged  for  joint  credit  reports 
on  an  applicant  and  spouse.  This  charge 
is  necessary  due  to  the  cost  to  the 
Agency  in  obtaining  joint  reports.  This 
charge  is  less  than  the  cost  of  $46  when 
ordering  two  individual  credit  reports  on 
an  applicant  and  spouse.  The  cost  of 
ordering  an  individual  credit  report  fee 
will  remain  at  $23  per  credit  report.  The 
credit  report  contractors,  current  prices, 
geographical  coverage  and  the 
nonrefundable  fee  can  be  found  in 
Exhibit  A  (available  in  any  FmHA 
office)  of  Subpart  B  of  7  CFR  Part  1910. 
effective  date:  December  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Reginald  J.  Rountree,  Loan  Officer. 
Single  Family  Housing  Processing 
Division,  Farmers  Home  Administration, 
USDA,  Room  5346.  South  Agriculture 


Building.  14th  and  Independence 
Avenue,  SW.  Washington,  DC  20250, 
telephone  (202)475-4209. 
SUPPLEMENTARY  INFORMATION:  The 
Catalog  of  Federal  Domestic  Assistance 
programs  affected  by  this  notice  are: 
10.405  Farm  Labor  Housing  Loans  and 

Grants 
10.410  Low-Income  Housing  Loans 
10.417  Very  Low-Income  Housing  Repair 

Loans  and  Grants 
10.420  Rural  Self-Help  Technical 

Assistance. 

Date:  November  23. 1987. 
Vance  L  Clark. 

Administrator,  Farmers  Home 

Administration. 

[FR  Doc.  87-27595  Filed  ll-3(>-fl7;  8:45  am] 

BIUJNO  CODE  1410-07-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Deduction  In  Ciiarges  of  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  In  Haiti 

November  24, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  Executive  Order  11651  of 
March  3. 1972.  as  amended,  and  the 
President's  February  20. 1988 
armouncement  of  a  Special  Access 
Program  for  textile  products  assembled 
in  participating  Caribbean  Basin 
Beneficiary  countries  from  fabric  formed 
and  cut  in  the  United  States,  and 
pursuant  to  the  requirements  set  forth  in 
51  FR  21208  (June  11. 1986)  and  52  FR 
26057  (July  10, 1987),  has  issued  the 
directive  published  below  to  the 
Commissioner  of  Customs  to  be 
effective  on  November  24. 1987.  For 
further  information  contact  Naomi 
Freeman,  International  Trade  Specialist, 
Office  Office  of  Textiles  and  Apparel. 
U.S.  Department  of  Commerce,  (202) 
377-4212. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
deduct  charges  made  to  the  restraint 
limit  established  for  Category  331  for  the 
twelve-month  period  which  began  on 
January  1, 1987  and  extends  through 
December  31, 1987.  Subsequently,  this 
same  amount  will  be  charged  to  the 
guaranteed  access  level  established  for 
properly  certified  textile  products  in 
Category  331  which  are  assembled  in 
Haiti  from  fabric  formed  and  cut  in  the 


United  States  and  exported  from  Haiti 
during  the  twelve-month  period  which 
began  on  January  1, 1987  and  extsnds 
through  December  31, 1987. 

Background 

On  January  13, 1987  a  notice  was 
published  in  the  Federal  Register  (52  FH 
1371)  announcing  import  restraint  limits 
for  certain  cotton  and  man-made  fiber 
textile  products,  including  Category  331. 
produced  or  manufactured  in  Haiti  and 
exported  during  the  twelve-month 
period  which  began  on  January  1. 1987 
and  extends  through  December  31. 1987. 

A  further  notice  was  published  in  the 
Federal  Register  on  February  27, 1987 
(52  FR  6053)  which  announced 
guartanteed  access  levels  for  properly 
certified  textile  products  assembled  in 
Haiti  from  fabric  formed  and  cut  in  the 
United  States,  including  products  in 
Category  331. 

Documentation  has  been  provided  to 
the  U.S.  Government  establishing  that 
goods  in  Category  331,  which  were 
charged  to  the  designated  consultation 
level  because  of  the  unavailability  of 
proper  documentation  (CBI  Export 
Declaration  (Form  ITA-370P]).  were 
assembled  exclusively  from  U.S.  formed 
and  cut  fabric  and  qualified  for  entry 
under  the  guaranteed  access  level. 
Based  on  this  documentation,  the  U.S. 
Government  has  agreed  to  deduct  these 
charges  from  the  designated 
consultation  level  for  Category  331. 
Subsequently,  these  same  charges  will 
be  made  to  the  guaranteed  access  level 
established  for  Category  331. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754,  November  9, 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386). 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 
James  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioo  of  Textile 
Agreements 

November  24, 1987. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC.  20229 
Dear  Mr.  Commissioner  To  facilitate 
implementation  of  the  Bilateral  Cotton.  Wool. 
Man-Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement,  effected 


45674 


Federal  Regster  /  Vol.  52.  No.  230  /  Tuesday.  December  1.  1387  /  Notices 


by  exchange  of  letters  dated  September  26 
and  3a  IMS,  between  tite  CovenifNentt  of  the 
United  States  and  Haiti.  I  requeat  that 
effective  on  November  24. 1987  you  dedact 
94.944  dozen  pairs  from  the  charges  made  to 
the  import  restraint  hmit  estabHahed  in  the 
directive  of  December  31. 1986  for  cotton 
textile  products  in  Category  331,  produced  or 
manufactured  in  Haiti  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1M7  and  extends  throu^ 
December  31, 1M7. 

This  letter  will  be  pobiiahed  in  tfte  Fadond 
Register. 


Siacerely. 
JaMtRBaU, 

Chairman,  Commitlee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  87-27599  Filed  11-30-87;  8:45  am] 
aHJJMcooe  ssio-on-a 


Adiuslment  Of  Innport  Umits  for 
Cortain  Cotton  Textile  ProdHCts 
Produced  or  Mamifaetured  in  Peru 

November  25, 1987. 

The  Chainoan  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CTTA),  imder  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commisnoner  of 
Customs  to  be  effective  on  December  2, 
1967.  For  further  information  contact 
Naomi  Freeman,  International  Trade 
Specialist.  OfBce  of  Textiles  and 
Apparel  U3.  Department  of  Coaunerce, 
(202)  377-1212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  R^Mirts  whidi  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 


SinraMry 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
adjust  the  restraint  limits  for  certain 
cotton  textile  products  for  the  twelve- 
month period  which  began  on  N4ay  1, 
1987  and  extends  through  April  3a  1988. 

Background 

A  CTTA  directive  dated  April  13, 1987 
(52  FR  12449)  established  limits  for 
certain  specified  categories  of  cotton 
and  wool  textile  products,  including 
Categories  313.  315,  317.  319,  320  and 
338/339.  produced  or  manufactured  in 
Peru  and  exported  during  the  agreement 
year  which  began  on  May  1. 19B7  and 
extends  through  April  30, 1986.  Pursuant 
to  a  request  from  the  Govennneat  of 
Pen  fcod  under  &e  terms  of  die  Bilateral 
Cotton.  Woo)  and  Man-Made  Fiber 
Textile  Agreement  of  January  3, 19re,  as 


amended,  between  the  Governments  of 
the  United  States  and  Peru,  the  current 
restraint  limits  for  Categories  313,  315. 
317,  317pt.,  319,  320,  320pt.,  338/339  and 
338pt./33^.,  are  being  adjusted, 
variously,  by  application  of  swing  and 
carryover. 

A  description  of  the  textile  categories 
in  terms  of  T5.U.S-A.  numbers  was 
published  in  the  Federal  Regjister  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607).  December  3a  1083 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  July  14. 1986  (51  FR  25386). 
July  29. 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  Uouta 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register^ 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  puvnant 
to  it  are  not  des^ned  to  implemait  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  desi^ied  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
laoMRBafab. 

Chairman,  Committee  for  the  Lnplementation 
of  Textile  Agreements. 

Committee  for  die  Implementation  of  Textile 
Agreements 
November  25. 1987. 
Commissioner  of  CustoBis. 
Department  of  the  Treasury,  Washington.  DC 
20229 

Dear  Mr.  Comnriesioner  This  directive 
further  amends,  but  does  not  cancel,  the 
dkective  issued  to  you  oo  April  13. 1987  by 
the  Chaiman.  Coounittee  for  the 
Implementation  of  Textile  AgreesMOts. 
concerning  imports  of  cotton  and  wool  textile 
products,  produced  or  manufactured  in  Peru 
and  exported  during  the  twelve-month  period 
which  began  on  May  1, 1987  and  extends 
through  April  30. 1988. 

Effective  on  December  2, 1987,  the  directive 
of  April  13. 1987  is  amended  to  include 
adfustaents  to  the  fatiowing  previously  ' 
established  restraint  limits,  Hader  the  terns 
of  the  Bilateral  Cotton,  Wool  and  Maa-Made 
Fiber  Textile  Agreement  of  January  3. 1985. 
as  amended: ' 


Category 


■  The  agreeaieiit  provides,  in  part,  thai:  (1) 
Specific  limits  may  he  exceeded  by  designated 
percentages,  provided  a  corresponding  reduction  in 
equivalent  tqaare  jrard*  is  nude  in  one  or  nore 
other  specific  limits  duiiag  the  sane  agKement 
year  (2)  specific  limits  may  be  iocreased  for 
carryover  and  carryforward  not  to  exceed  11 


313. 
315. 
317. 


319. 
320. 


338/339. 


AdiHStad  12  Mo  timit  > 


22,239,682  square  yaids. 

4JB95.272  sqwe  yapda. 

21;683261  ai|uafe  yards  of 
wiMCh  not  more  tttan  6.504.978 
square  yards  shaU  be  in  Cate- 
9ory  317-S  (only  TSUSA  items 
320.—  thrD(«h  331.—.  with 
statistical  suffixes  50,  87  and 
93). 

25,909,660  square  yards. 

19.474.391  square  yards  of 
which  not  more  than  5.439.191 
square  yasds  shaH  be  in  Cate- 
Oory  32Dpt  (only  TSUSA  items 
320.—.  321.—.  322.—.  326.—. 
327.—  aad  328.-.  witt)  statisti- 
csri  suifixes  21.  22.  24.  31.  38. 
49. 57.  74.  80  and  98). 

532.937  dozen  of  which  not 
more  than  361.202  dozen  shaD 
t>e  Category  338pty339pt.  (all 
TSUSA  numl>ers  except 
381.0220.  381.0230.  361.4010, 
361.412a  394.0205,  364.0207. 
364.9208.  3841)212.  384i]ei9. 
384.022a  384.0221.  384.280a 
384.28ia  364.2812.  384.2814, 
384.2910,  384.2914  and 
384.2915). 


>The  limits  have  not  been  at^usted  to  ac- 
count for  any  imports  exported  aMer  April  sa 
1987. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affairs  exception  to 
the  rulemaking  provisioiis  of  5  U.S.C. 
553(a)(1), 

Sincerely. 
James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  87-27581  Filed  11-30-87;  8:45  am) 

BIUJNO  CODE  3510-OR-M 


Amendment  to  Export  Visa 
AfTsngement  and  Exempt  Certificatfon 
System  for  Certain  Textiles  and  Textile 
Products  From  Indie 

November  24. 1967. 

The  Chairman  of  the  Committee  for 
the  hnplementation  of  Textile 
Agreements  {CTTA).  under  the  authority 
contained  in  Executive  Order  11651  of 
March  3. 1972.  as  amended,  has  issued 
the  directive  published  below  to  the 
Commissioner  of  Customs  to  be 
effective  on  November  25, 1987.  For 
further  information  contact  Pamela 
Smith.  bitematiaQal  Trade  Specialist, 


percent;  and  (3)  adnrinislralive  arrangements  or 
adiostinents  may  be  made  to  naolve  miaor 
problems  arwiog  in  tlie  impleiaentatiea  of  the 
agreeinent. 
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Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  377- 
4212. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
amend  the  export  visa  arrangement  to 
rescind  the  visa  requirement  for  certain 
commercial  samples  which  are  valued  at 
$250  or  less  and  personal  shipments 
exported  from  India.  In  addition,  apparel 
made  from  handloomed  fabrics, 
including  Categories  335,  336/63a  342 
and  347/348,  are  now  subject  to  the 
export  visa  requirements  and 
quantitative  limits  established  under  the 
agreement. 

Backgroimd 

A  CITA  directive  dated  November  26. 
1979,  as  amended,  was  published  in  the 
Federal  Register  (44  FR  68504)  which 
announced  the  establishment  of  an 
export  visa  arrangement  and  exempt 
certification  for  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 
India. 

Under  the  terms  of  the  Bilateral 
Cotton.  Wool,  Man-Made  Fiber.  Silk 
Blend  and  Other  Vegetable  Fiber  Textile 
Agreement  of  February  6. 1987.  the 
Governments  of  the  United  States  and 
India  have  agreed  to  further  amend  the 
export  visa  arrangement  and  exempt 
certification  system. 

Merchandise  in  TUSUSA  numbers 
360.0600.  360.1015.  360.1200.  360.2000. 
360.7600.  360.7800,  361.4500.  361.5420  and 
361.5426,  as  well  as  properly  marked 
commercial  samples,  which  are  valued 
at  U.S.  $250  or  less,  and  items  for  the 
personal  use  of  the  importer,  do  not 
require  a  visa  or  certification  for  entry 
and  shall  not  be  charged  to  the 
agreement  levels.  The  requirement  that 
merchandise  in  the  foregoing 
commercial  samples  and  personal 
shipments  must  accompany  the  traveler 
to  be  exempt  from  the  visa  or 
certification  requirements  has  been 
rescinded. 

For  the  duration  of  the  agreement, 
exports  of  hand-made  apparel  products 
made  in  the  cottage  industry  of  India 
from  handloom  fabrics,  including 
Categories  335.  336/636.  342  and  347/ 
348.  are  not  exempt  from  the  visa 
arrangement  and  exempt  certification 
requirements  and  are  subject  to 
quantitative  limits  established  under  the 
agreement. 

In  addition,  the  visa  arrangement  and 
exempt  certification  requirements  have 
been  amended  to  include  the  following 


nomenclature  to  be  used  in  the 
certification  of  garments  in  Category 
341: 


Category 

Description 

341-Y 

341-0 

Yam  dyed  (two  or  more  colors  in 

the  warp  of  filling). 
Other  than  yam-dyed. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983.  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  July  14. 1986  (51  FR  25386). 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 
James  H.  Babl>. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
A^eements 

November  24, 1987. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  28, 1979,  as 
amended,  by  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile  Agreements 
concerning  export  visa  and  exempt 
certiHcation  requirements  for  certain  cotton, 
wool,  man-made  Tiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  India. 

Effective  on  November  25, 1987,  a  visa  or 
certification  shall  not  be  required  for  entry  of 
merchandise  in  TSUSA  numbers  360.0600, 
360.1015,  360.1200.  360.2000,  360.7600, 
360.7800,  361.4500,  361.5420,  and  361.5426,  as 
well  as  properly  marked  commercial  samples, 
which  are  valued  at  U.S.  $250  or  less,  and 
items  for  the  personal  use  of  the  importer. 
Merchandise  in  the  foregoing  commercial 
samples  and  personal  shipments  need  not 
accompany  the  traveler  to  be  exempt  from 
the  visa  or  certification  requirements. 

Also  effective  on  November  25, 1987,  hand- 
made apparel  products  made  in  the  cottage 
industry  of  India  from  handloom  fabrics, 
including  Categories  335.  336/636,  342,  and 
347/348,  exported  from  India  on  and  after 
January  1, 1987,  and  extending  through 
December  31, 1991,  are  not  exempt  fh)m  the 
visa  arrangement  and  exempt  certification 
requirements  and  are  subject  to  quantitative 
limits  established  under  the  agreement. 

In  addition,  the  following  nomenclature 
shall  be  used  when  certifying  cotton  textile 
products  in  Category  341: 


Category 

Descnption 

341-Y' 

341-0  « 

Yam  dyed  (two  or  more  colors  in 

the  warp  or  filling). 
Other  ttian  yarn-dyed. 

•  In  Category  341-Y.  only  TSUSA  numbers 
384.4608.  384.4610  and  384.4612. 

*ln  Category  341-0,  all  TSUSA  numbers 
except  364.4608.  384.4610,  arxl  384.4612. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  533(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  87-27578  Filed  11-30-87;  8:45  amj 
BIUJNO  CODE  3510-DR-N 


DEPARTMENT  OF  EDUCATION 
Office  of  Postsecondary  Education 

(CFDA  No.  84.0151 

invitation  of  Applications  for  New 
Awards;  National  Resource  Centers 
Program  for  Foreign  Language  and 
Area  Studies  or  Foreign  Language  and 
Intematlonai  Studies  and  Foreign 
language  and  Area  Studies 
Fellowships  Program  for  Hscal  Year 
1988 

Purpose:  Makes  awards  to  institutions 
of  higher  education  for  general 
assistance  in  strengthening  nationally 
recognized  centers  of  excellence  in 
foreign  language  and  area  studies  or 
international  studies  and  for  fellowship 
assistance  to  meritorious  students 
undergoing  advanced  training  in  modem 
foreign  languages  and  related  area  or 
international  studies. 

Priori  ties  for  National  Resource 
Centers:  The  proposed  regulations  for 
the  National  Resource  Centers  Program 
will  permit  the  establishment  of 
priorities  (published  in  52  FR  37067  on 
October  2. 1987.  §|  656.21(1).  656.22(1). 
and  656.23).  This  year  the  Secretary  has 
not  established  binding  priorities  for 
centers  but.  in  accordance  with  34  CFR 
75.105(c)(1),  encourages  applicants  to 
submit  applications  that,  in  addition  to 
other  plans  for  strengthening  their 
programs,  propose  activities  from  among 
the  following: 

(1)  Develop  and  implement  a 
comprehensive  plan  for  evaluating  and 
improving  their  foreign  language 
programs  in  ways  compatible  with 
developing  national  standards. 

(2)  Strengthen  their  language 
programs  by  adding  advanced  third  and 


4S676 
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fourth  year  language  skill  courses  (not 
including  literature  and  tutorial  courses). 

(3)  Initiate  or  strengthen  summer 
intensive  language  programs,  in 
cooperation  with  odier  institutions  of 
higher  education,  that  offer  instruction 
in  languages  aot  taught  on  a  regular 
basis  during  the  summer  in  the  United 
States,  provide  instruction  in 
introductory  and  intermediate  courses  of 
not  less  than  20  hours  per  week,  and 
provide  the  equivalent  of  a  full 
academic  year's  work  of  language ' 
training. 

(4)  Strengthen  their  language 
programs  by  increasing  to  ten  hours  of 
instruction  per  week  their  introductory 
and  intermediate  language  skill  courses. 

(5)  Initiate  or  strengthen  effective 
Iink:)ges  between  language  and  area 
studies  programs  and  professional 
schools,  such  as  business,  education, 
law.  library  science,  and  jounvaiism. 

(6)  Fill  gaps  in  course  coverage  in 
disciplines  currently  undeirepresented 
in  the  center's  basic  program. 

(7)  Initiate  or  expand  outreach 
activities  in  foreign  language  and  area 
or  international  studies  education  for 
teachers  in  local  elementary  and 
secondary  schools  and  in  institutions  of 
higher  educatioo. 

Priorities  for  Foreign  Language  and 
Area  Studies  Fellowships:  The  proposed 
regulations  for  the  Foreign  Langua^ 
and  Area  Studies  Fellowships  Program 
will  permit  the  establishment  of 
priorities  (published  in  52  FR  37070  on 
October  2. 1987,  §§  M7.21(j)  and  657.22) 
for  languages,  academic  disciplines, 
professional  studies,  levels  of  language 
study,  and  world  areas.  The  priorities 
established  below  are  not  weighted.  In 
accordance  with  34  CFR  75.105(c)(2)(ii). 
the  Secretary  will  give  priority  to 
applicants  that — 

(1)  Propose  to  make  some  fellowship 
awards  to  students,  including  those 
enrolled  in  terminal  masters  degree 
programs,  who  combine  language  and 
area  studies  with  professional  studies, 
such  as  business,  law,  or  joumatism 

(§  657.22(a)(5)); 

(2)  Propose  to  award  fellowsfaips  to 
students  studying  the  less  commonly 
taught  modem  fordgn  languages 

(§  657.22(a)(2)):  and  I 

(3)  WiU.  in  their  selection  of  fellows, 
assign  the  lowest  consideration  to 
students — 

(i)  Who  are  studying  French,  iberian 
Spanish,  German,  and  Italian; 

(ii)  Who  already  possess  language 
fluency  equivalent  to  educated  native 
speakers  in  the  language  for  which  the 
award  is  sought; 

(iii)  Who  are  taking  the  first  18 
semester  hours  (27  quarter  hours)  or 


their  equivalent  in  Latin  Americaa 
Spanish  and  Russiui  Language 
instruction;  and 

(iv)  Who  are  taking  the  first  12 
semester  hours  (18  quarter  hours)  in 
Chinese  and  Japanese  language 
instruction.  (§  657.22(a)  (2)  and  (3)) 

Deadiine  for  Transmittal  of 
Application  Available:  December  9, 
1987. 

Available  Funds:  The 
Administration's  budget  request  for 
Fiscal  Year  1968  does  not  iridude  funds 
for  these  programs.  However, 
applications  are  invited  to  allow 
sufficient  time  to  evaluate  applications 
and  complete  the  grant  process  before 
the  end  of  the  fiscal  year  should  the 
Congress  appropriate  funds  for  these 
programs.  The  following  estimates  are 
based  on  the  Fiscal  Year  1987 
appropriation. 

National  Resource  Centen: 
Approximately  $12,200,000  may  be  made 
available;  these  funds  could  support 
approximately  90  awards  to  centers  at 
an  average  level  of  approximately 
$135,000.  Up  to  15  percent  of  the  awards 
may  be  used  for  undergraduate  centers 
and  approximately  15  percent  of  the 
awards  may  be  used  for  international 
affairs  or  topic-oriented  centers.  The 
remaining  funds  would  help  insure  the 
maintenance  of  a  minimal  national 
capability  in  modem  foreign  languages 
and  area  studies  for  every  major  region 
of  the  world. 

Foreign  Language  and  Area  Studies 
Fellowships:  Approximately  $7,550,000 
may  be  available  for  the  Fellowship 
program.  Approximately  850  individual 
awards  could  be  allocated  by  grantee 
institutions  in  Fiscal  Year  1968  (600 
academic  year  and  250  summer)  at  this 
level  of  funding.  Under  proposed 
§  657.31(b),  the  Secretary  would  include, 
in  institutional  grants,  funds  for  tuition 
and  fees  as  well  as  a  subsistence 
allowance  of  $5,000  for  an  academic 
year  fellowship  and  $1,250  for  a  summer 
intensive  language  fellowship. 
Fellowships  transported  to  summer 
cooperative  programs  on  other 
campuses  or  abroad  may  also  include  up 
to  $500  or  actual  cost  each  in  travel 
funds. 

Project  Period:  Three  years,  beginning 
August  15, 1986. 

Applicable  Regulations:  (a)  When 
adopted  in  final  form,  the  Notice  of 
Proposed  Rulemaking  for  the  National 
Resource  Centers  Program  for  Foreign 
Language  and  Area  Studies  and  for 
Foreign  Language  and  International 
Studies,  and  the  Foreign  Language  and 
Area  Studies  Fellowships  Program.  Parts 
656  and  657,  published  on  October  2. 
1987,  at  52  FR  37064.  and  34  CFR  Part 


655,  and  (b)  the  Education  Department 
General  Administrative  Regulations,  34 
CFR  Parts  74,  75.  77,  and  78,  Applicants 
should  prepare  their  application  based 
on  the  proposed  regulations.  If 
substantive  changes  are  made  wben  the 
final  regulations  are  puHisbed, 
applicants  wHI  be  given  an  opportunity 
to  amend  or  resubmit  their  application. 

For  Applications  or  Information 
Contact:  Aim  I.  Schneider,  MS. 
Department  of  Education.  Mail  Slop 
3308,  400  Maryland  Avenue  SW., 
Washington,  DC  20202.  Telephone:  (202) 
732-3299. 

Prograni  Authority:  22  U.S.C.  1122. 

Dated:  November  23, 1967. 
C  RouM  Kinafaering, 
Assistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc.  87-27501  Filed  11-30-87;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Final  Consent  Order  WHh  Diamond  ' 
Shamrock  RAM,  Inc. 

agency:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Final  action  on  proposed 
consent  order. 

summary:  The  Department  ol  Energy 
(DOE)  hereby  gives  the  notice  required 
by  10  CFR  205.199)  that  it  has  adopted 
as  final  the  Consent  Order  with 
Diamond  Shamrock  R  &  M,  inc. 
(Diamond)  executed  on  September  la 
1987,  and  published  for  conunent  in  52 
FR  37204  on  October  5, 1987. 

As  required  by  10  CFR  205.199}.  DOE 
provided  a  period  of  thirty  days 
following  publication  of  the  Notice  of 
Proposed  Consent  Order  for  the 
submission  of  comments.  The  ERA 
received  no  comments  in  response  to 
this  Notice.  Accordingly,  ERA  has 
determined  that  the  Consent  Order 
should  be  made  final  without 
modification.  The  Consent  Order 
becomes  effective  as  a  Final  Order  of 
the  DOE  on  the  date  of  publication  of 
this  Notice. 


FOR  FURTHER  INTDRMATIOW  COWTACT. 

Dorothy  Hamid,  Office  of  Special 
Counsel,  Economic  Regulatory 
Administration,  RG-3a  U.S.  Department 
of  Energy.  Washington,  DC  20585,  (202) 
586-8900. 

Copies  of  the  Consent  Order  may  be 
obtained  free  of  charge  by  written 
request  to  "Oiamoi>d  Consent  Order 
Request"  at  the  above  address  or  by 


calling  Dorothy  Hamid  at  the  above 
telephone  number.  Copies  may  also  be 
obtained  in  person  at  the  same  address 
or  at  the  Freedom  of  Information 
Reading  Room,  Room  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585. 

SUPPLEMENTARY  INFORMATION:  On 

October  5, 1987,  DOE  published  notice 
in  the  Federal  Register,  Vol.  52  at  page 
37204  announcing  the  execution  of  a 
Proposed  Consent  Order  between 
Diamond  and  DOE.  In  compliance  with 
the  DOE  Regulations,  that  Notice,  and  a 
Press  Release  issued  October  7, 1987, 
summarized  the  Proposed  Consent 
Order  and  the  relevant  facts. 

As  a  result  of  an  audit  of  Diamond's 
compliance  with  the  Federal  petroleum 
price  and  allocation  regulations,  the 
Economic  Regulatory  Administration 
(ERA)  tentatively  concluded  that 
Diamond  had  overcharged  in  certain 
crude  oil  transactions  during  the  period 
January  1. 1980,  through  January  27, 
1981.  Diamond  disputed  ERA's  audit 
findings  and  denied  any  overcharge 
liability.  No  formal  allegations  of 
violations  were  issued  against  Diamond. 

The  Consent  Order  resolves  these 
matters  and  all  other  civil  and 
administrative  claims  or  causes  of 
action  regarding  Diamond's  compliance 
with  and  obligations  under  the  Federal 
petroleum  price  and  allocation 
regulations  during  the  period  covered  by 
this  Consent  Order. 

As  consideration.  Diamond  has 
agreed  to  pay  $15  million  over  a  period 
of  three  years,  plus  interest  on  any 
unpaid  balances.  ERA  will  petition 
DOE's  Office  of  Hearings  and  Appeals 
to  implement  special  refund  procedures 
pursuant  to  10  CFR  Part  205,  Subpart  V, 
to  distribute  the  amounts  so  paid. 

As  noted,  no  comments  were  received 
in  response  to  the  Notice  of  the 
Proposed  Consent  Order.  Accordingly. 
ERA  has  determined  to  adopt  the 
Proposed  Consent  Order  without 
modification  as  a  final  order  of  the  DOE, 
pursuant  to  10  CFR  205.199J.  The 


Consent  Order  becomes  effective  upon 
publication  of  this  notice. 

Milton  C.  Lorenz, 

Special  Counsel.  Economic  Regulatory 

Administration. 

|FR  Doc.  87-27582  Filed  12-1-87;  8:45  am] 
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Final  Consent  Order  Witti  Ball 
Marketing  inc.,  Charles  Goss,  Baker  R. 
Littlefield  and  Robert  L  McAdams 

AGENCY:  Economic  Regulatory 
Administration.  DOE, 

ACTION:  Final  action  on  Proposed 
Consent  Order. 

The  Administrator  of  the  Economic 
Regulatory  Administration  (ERA)  has 
determined  that  a  proposed  Consent 
Order  between  the  Department  of 
Energy  (DOE)  and  Ball  Marketing,  Inc. 
("BMI "),  Charies  Goss,  Baker  R. 
Littlefield  and  Robert  L.  McAdams 
(collectively  "respondents")  shall  be 
made  final  as  proposed.  See  52  FR  39680 
(October  23, 1987).  The  Consent  Order 
resolves  matters  relating  to 
Respondents'  compliance  with  the 
federal  price  and  allocation  regulations 
for  the  period  August  17, 1973  to  January 
27, 1981.  To  resolve  those  matters. 
Respondents'  will  pay  the  DOE  $700,000 
over  three  years,  plus  interest  on 
deferred  payments.  Persons  claiming  to 
have  been  harmed  by  Respondents' 
alleged  overcharges  will  be  able  to 
present  their  claims  for  refunds  in  an 
administrative  claims  proceeding  before 
the  Office  of  Hearings  and  Appeals 
(OHA).  The  decision  to  make  the  BMI 
Consent  Order  final  was  made  after  the 
expiration  of  the  thirty-day  comment 
period  provided  by  10  CFR  205.199J, 
without  receipt  of  any  comment. 
Accordingly,  the  Consent  Order,  as 
proposed,  is  made  a  final  order  of  DOE, 
effective  on  the  date  this  notice  is 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT! 

Noah  S.  Baer,  Economic  Regulatory 
Administration,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
(202)  586-^32. 


Issued  in  Washington.  DC  on  November  23. 
1987. 

Milton  C.  Locens, 

Special  Counsel.  Economic  Regulatory 
Administration. 

|FR  Doc.  87-27561  Filed  11-30-87:  8:45  am) 

BILUNG  COOE  MS(M>1-M 

(Docket  No.  ERA  CftE  88-01;  CertiricatkNi 
Notice-7] 

Filing  of  Certification  of  Compliance; 
Coal  Capability  of  New  Electric 
Powerplants  Pursuant  to  Provisions  of 
the  Powerplant  and  industrial  Fuel  Use 
Act;  Pepperell  Power  Associates  et  al. 

agency:  Economic  Regulatory 

Administration,  DOE. 

ACTION:  Notice  of  filing. 

summary:  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended  ("FUA"  or  "the  Act")  (42 
U.S.C.  8301  et  seq.)  provides  that  no  new 
electric  powerplant  may  be  constructed 
or  operated  as  a  base  load  powerplant 
without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  (section  201(a)).  In  order 
to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electric  powerplant  to  be  operated 
as  a  base  load  powerplant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  to  section  201(d)  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  a 
base  load  powerplant,  that  such 
powerplant  has  capability  to  use  coal  or 
another  alternate  fuel.  Such  certification 
establishes  compliance  with  section 
201(a)  as  of  the  date  it  is  filed  with  the 
Secretary.  The  Secretary  is  required  to 
publish  in  the  Federal  Register  a  notice 
reciting  that  the  certification  has  been 
filed.  Three  owners  or  operators  of 
proposed  new  electric  base  load 
powerplants  have  filed  self 
certifications  in  accordance  with  section 
(d).  Further  information  is  provided  in 
the  SUPPLEMENTARY  INFORMATION 

section  below. 

SUPPLEMENTARY  INFORMATION:  The 

following  companies  filed  self 
certifications: 


Name 


Pepperell  Powef  Associates,  Pepperell.  ME 

Altresco.  Inc  .  Denver.  CO 

Seminole  Eleclnc  Cooperative.  Inc..  Tampa.  FL 


Date 
received 


11-9-87 

11-2-87 

10-29-87 


TypafadWy 


Comt)ined  Cyc*e 
Combined  Cyde 
Combined  Cyde 


capaoly 


35 
156 


Location 


Pepperell.  U£ 

Pntsfieid.  MA 

Potential  sites  Bradford  County. 
DeSoto  County.  Hardee  County, 
Manatee  County.  Pok  County, 
Putnam  County.  Sumter  County. 
Taylor  County 


45678 
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Amendments  to  FUA  on  May  22. 1987 
(Pub.  L  100-42)  altered  the  general 
prohibitions  to  include  only  new  electric 
baseload  powerplants  and  to  provide  for 
the  self  certification  procedure. 

Issued  in  Washington.  DC  on  ^k)vetnbe^  24, 
1987. 

Robert  L.  Davies 
Director.  Office  of  Fuels  Programs.  Economic 
Regulatory  Administration. 
|FR  Doc  87-27587  Filed  11-30-87;  8.45  am) 

MIXING  CODE  MSV-OVM 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP88-42-000) 

Kansas  Power  and  Light  Co., 
Comptainant.  and  WitUams  Natural  Gas 
Co.,  Respondent;  Complaint 

November  24. 1987. 

Take  notice  that  on  October  22. 1987, 
The  Kansas  Power  and  Light  Company 
(Complainant),  P.  O.  Box  889.  Topeka. 
Kansas  66601.  filed  in  Docket  No.  CP8ft- 
42-000  a  complaint  pursuant  to  §  385.206 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.206),  against 
Williams  Natural  Gas  Company 
(Respondent)  for  engaging  in  the 
transportation  of  natural  gas  in 
interstate  commerce  without  prior 
Federal  Energy  Regulatory  Commission 
certification,  all  as  more  fully  set  forth  in 
the  complaint  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Complainant  states  that  on  March  10, 
1961.  the  Federal  Power  Commission 
authorized  Cities  Service  Gas  Company, 
a  predecessor  of  Respondent,  to 
construct  facilities  and  deliver  up  to 
16,500  Mcf  per  day  of  natural  gas  to 
Solar  Nitrogen  Chemicals,  Inc.  (Solar),  in 
Jasper  County,  Missouri,  for  processing 
and  reforming  uses  and  for  boiler  fuel  all 
in  the  manufacturing  of  ammonia  and 
urea.  Complainant  further  states  that 
Atlas  Powder  Company,  a  subsidiary  of 
Tyler  Corporation  (Atlas)  owns  and 
operates  a  plant,  in  the  vicinity  of  the 
Solar  plant,  which  is  used  to 
manufacture  high  explosives. 
Complainant  believes  that  Tyler 
Corporation  has  acquired  the  facilities 
of  the  Solar  plant. 

It  is  claimed  that  on  May  15, 1967, 
Atlas  terminated  its  gas  service  contract 
with  Complainant.  Complainant  alleges 
that  Atlas  has  constructed  a  pipeline 
from  its  plant  to  the  Solar  plant  and  that 
Respondent  is  providing  service  to  Atlas 
in  lieu  of  its  delivery  to  Solar.  It  is 
further  alleged  that  Atlas  proposes  to 
provide  natural  gas  from  the  Solar  plant 
to  other  plants  in  the  area. 


Compainant  requests  that  proceedings 
be  instituted  against  Respondent 
requiring  Respondent  to  show  cause 
why  it  should  not  be  held  in  violation  of 
the  Natural  Gas  Act  and  the 
Commissions  Regulations.  Complainant 
further  requests  that  Respondent  be 
ordered  to  cease  and  desist  from  any 
further  transportation  of  gas  to  Atlas. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
complaint  should  on  or  before  December 
24, 1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules.  Respondent's  answer  to  the 
complaint  shall  also  be  due  on  or  before 
December  24. 1987. 

Lois  D.  Caslwll, 

Acting  Secretary. 

|FR  Doc.  87-27574  Filed  11-30-87;  8:45| 

BILLING  CODE  C717-01-II 


(Docket  Nos.  STS7-21S5-000  and  STt7- 
2229-0001 

Seagull  Shoreline  System;  Staff  Panel 

November  24. 1987. 

Pursuant  to  the  Commission's  "Order 
Instituting  Rate  Proceedings  and 
Consolidating  Dockets ",  issued 
September  10, 1987,  a  staff  panel  will 
convene  to  afford  the  parties  an 
opportunity  to  present  data,  views,  and 
arguments  with  respect  to  Seagull 
Shoreline  System's  proposed 
transportation  rates  under  NGPA 
section  311.  The  staff  panel  will  convene 
Tuesday,  December  1. 1987  at  10:00  a.m. 
in  a  room  to  be  designated  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

Interested  persons  and  staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc.  87-27572  Filed  11-30-87;  8:45  am] 

BILLING  CODC  6717-01-M 


[Docket  No.  RP67-2«-021 1 

Tennessee  Gas  Pipeline  Co.,  Filing 
Revised  Tariff  Sheets 

(November  24, 1987) 
Take  notice  that  on  November  20. 

1987,  Tennessee  Gas  Pipeline  Company. 

a  Division  of  Tenneco  Inc.  (Tennessee), 

tendered  for  filing  the  following  tariff 

sheets  to  Second  Revised  Volume  No.  1 

of  its  FERC  Gas  Tariff  to  be  effective 

August  21, 1987: 

Second  Substitute  First  Revised  Sheet 
No.  107 

Second  Substitute  First  Revised  Sheet 
No.  109 

Second  Substitute  Original  Sheet  No. 
112 

Second  Substitute  First  Revised  Sheet 
No.  207 

Second  Substitute  First  Revised  Sheet 
No.  251 
Tennessee  slates  that  this  filing  is  in 

compliance  with  the  Commission's 

Order  in  this  proceeding  issued 

November  9, 1987. 
Tennessee  states  that  copies  of  the 

filing  have  been  mailed  to  all  of  its 

customers  and  affected  state  regulatory 
commissions.  Any  persons  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  December  1, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene;  provided,  however,  that  any 
person  who  had  previously  filed  a 
petition  to  intervene  in  this  proceeding 
is  not  required  to  file  a  further  petition. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc.  87-27573  Filed  11-30-87;  8:45  am) 
BILLING  CODE  e717-01-M 


[Docket  No.  CP88-S8-000I 

United  Gas  Pipe  Line  Co.  v.  Southern 
Natural  Gas  Co.;  Complaint 

November  24. 1987. 

Take  notice  that  on  October  30, 1987, 
United  Gas  Pipe  Line  Company  (United), 
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600  Travis,  Houston.  Texas  77002.  filed 
in  Docket  No.  CP88-58-000,  pursuant  to 
Rule  206  of  the  Commission's  Rules  of 
Practice  and  Procedure  and  Sections  7 
and  16  of  the  Natural  Gas  Act,  a 
complaint  seeking  reparation  for  the 
harm  caused  by,  and  Oowing  from, 
Southern  Natural  Gas  Company's 
(Southern)  unauthorized  abandonment 
of  a  certificated  service. 

United  states  that  it  has  served  as  one 
of  the  major  suppliers  of  natural  gas  to 
Southern  and  its  customers  for  over 
thirty  years.  In  order  to  serve  those 
needs.  United  asserts  that  it  constructed, 
operated  and  maintained  an  extensive 
natural  gas  pipeline  system  and 
maintained  the  necessary  gas  supply 
contracts  with  producers  in  order  to  be 
able  to  deliver  the  quantities  of  gas 
called  for  by  Southern.  United  notes  that 
historically.  Southern  purchased  natural 
gas  from  United  in  quantities 
approximating  its  contract  demand,  but 
beginning  in  1982  Southern's  annual 
purchases  from  United  began  to  decline 
precipitously  and  ceased  entirely  in 
February  of  1984.  United  further  states 
that  although  Southern's  two  service 
agreements  with  United  were  scheduled 
to  expire  on  October  1985,  Southern 
nevertheless  reaffirmed  its  need  to 
maintain  United  as  a  principal  supplier, 
albeit  at  a  reduced  level  of  175,000  Mcf 
per  day  by  executing  a  new  Service 
Agreement  to  become  effective 
November  1, 1985,  for  a  term  of  15  years 
(1985  Agreement).'  United  states  that 
the  Commisrion  order  authorizing  the 
1985  Agreement  noted  that  such 
agreement  reflected  "an  effort  by  both 
companies  to  realign  their  contracts  to 
reflect  current  marketing  realities". 

United  further  maintains  that  the 
execution  of  the  1985  Agreement  by 
Southern  was  evidence  that  Southern 
would  pursue  a  least-cost  purchasing 
plan  whereby  Southern  would  make 
incremental  purchases  from  its  lowest 
priced  available  supplies.  Consequently, 
United  reasons  that  based  upon  this 
evidence,  United  reasonably  expected 
that  it  would  be  required  to  maintain  a 
supply  portfolio  sufficient  to  serve 
Southern's  MDQ  when  and  if  called 
upon  by  Southern  throughout  the  term  of 
the  1985  Agreement.  Inexplicably, 
however.  United  notes  Southern 


'  On  Scpleml)er  30. 1985.  in  Uniled's  proceeding 
al  Docket  No.  CP85-310-000.  et  al..  the  Commission 
issued  an  order  authorizing  the  abandonment  of  a 
portion  of  the  prior  service  provided  under  the 
expired  service  agreements,  and  concurrently 
authorized  service  to  commence  under  the  1985 
Agreement. 


deviated  substantially  from  a  least-cost 
purchasing  policy  to  the  detriment  of 
United,  United's  customers,  and 
Southern's  customers. 

United  points  out  that  during  calendar 
year  1986,  Southern  purchased  an 
average  of  173,000  Mcf  of  gas  per  day,  or 
almost  exactly  Southern's  contract 
quantity  with  United,  at  a  price  which 
exceeded  United's  sales  commodity  rate 
in  effect  during  the  same  period  and  that 
these  purchases  resulted  in  a  cost 
increase  borne  by  Southern's  customers 
in  excess  of  $85  million  in  1986  alone. 

United  also  points  out  that  this 
inequity  has  not  gone  unnoticed  by 
Southern's  customers  and  that  in 
Southern's  current  PGA  proceeding, 
Alabama  Gas  Corporation  filed  a 
protest  requesting  explanations  of, 
among  other  things:  (1)  Southern's 
purchases  of  high-priced  gas;  (2)  a  high- 
priced  W  AGOG.  2 

United  asserts  that  Southern 
continued  purchasing  these  higher 
priced  supplies  in  order  to  avoid 
incurring  take-or-pay  liabilities  under  its 
own  producer  contracts  which  resulted 
in  (1)  increasing  the  current  cost  of  gas 
to  Southern's  customers;  (2)  the 
exportation  of  Southerns'  take-or-pay 
problems  to  United  and  United's  other 
customers  and;  (3)  an  increase  in 
United's  average  cost  of  gas  because  it 
prevents  United  from  making 
discretionary  purchases  of  lower  cost 
gas. 

According  to  United,  Southern  has 
twice  manifested  an  intent  to  abandon 
permanently  its  purchases  from  United. 
First,  United  claims,  was  in  United's 
general  rate  proceeding  in  Docket  No. 
RP87-52-000,  where  the  Commission  in 
its  Order  issued  July  23, 1987,  gave 
United's  customers  the  right  to 
renominate  their  Monthly  Entitlement 
Quantities  (MEQs)  in  order  to  more 
accurately  identify  the  customers' 
expected  purchases  from  United.' 
United  notes  that  under  the  terms  of  its 
filed  tariff,  the  renominated  MEQs  could 
never  be  increased  by  more  than  110 
percent  of  the  MEQ  in  the  previous  year. 
In  August  of  1987  Southern  nominated 
its  MEQ's  at  a  level  of  zero  for  every 
month.  In  United's  view,  the  nomination 
of  zero  MEQ's  has  made  clear 
Southern's  intent  not  to  purchase  any 
quantity  of  gas  from  United  in  the  future 


*  Southern  Natural  Cos  Company  (Docket  Nos. 
TA88-1-7-000  and  RP87-106-000).  40  FERC  (CCH) 
f  61.370  (1987)  (Mimeo  at  pp.  6-7). 

'  United  Cas  Pipe  Line  Company.  40  FERC  (CCH) 
I  61.066  (1987). 


because  the  other  provisions  of  United's 
tariff  would  prevent  Southern  from  ever 
again  increasing  its  MEQ  above  the  zero 
level. 

Also,  United  claims,  as  a  belated 
effort  to  legitimize  its  unauthorized 
abandonment  of  service.  Southern  sent  a 
letter  to  United  dated  October  16. 1987, 
wherein  it  "offered  to  cancel"  the  1985 
Agreement  and  threatened  United  with 
"appropriate  subsequent  filings"  to 
achieve  this  result  if  United  did  not 
accept  Southern's  offer.  Thus,  United 
continues,  only  two  years  into  the  15- 
year  term  of  the  1985  Agreement, 
Southern  has  in  effect  told  United  that  it 
intends  to  attempt  to  terminate  the  1985 
Agreement  and  permanently  discontinue 
its  portion  of  the  service  rendered 
thereunder,  notwithstanding  its 
representation  made  to  United  only  two 
years  earlier  and  without  regard  to  the 
adverse  impact  upon  Southern's 
customers. 

United  asserts  that  it  has  honored  its 
service  agreements  by  standing  ready  to 
serve  Southern  and  its  customers  with  a 
firm  supply  of  natural  gas,  which  supply 
and  its  attendant  maintenance  costs,* 
was  contracted  for  in  reliance  upon 
Southern's  express  and  implied 
representations  to  United  and  to  the 
Commission. 

In  requesting  remedies  for  Southern's 
Natural  Gas  Act  violation.  United  cites 
section  16  of  the  Natural  Gas  Act  which 
affords  the  Commission  wide  latitude  in 
imposing  remedies  to  achieve  the 
legislative  objectives  of  the  Natual  Gas 
Act.  United  requests  that  the  status  quo 
be  restored  in  this  case  by  requiring 
Southern  to  compensate  United  and  its 
customers  for  the  take-or-pay  costs 
incurred  by  United  attributable  to 
Southern's  permanent  and  substantial 

*  In  Order  No.  380.  the  Commission  issued  a  Tinal 
rule  ehminating  variable  costs  from  the  minimum 
commodity  charge  portion  of  natural  gas  pipeline 
sales  tariffs.  The  Commission  found  the  use  of 
minimum  commodity  bills  to  recover  variable  costs 
to  be  anticompetitive  and  may  result  in  unjust  and 
unreasonable  rates  and  charges.  The  Commission 
may  impose  the  remedies  suggested  herein  without 
contravening  the  mandates  of  Order  No.  380 
because  the  take-or-pay  costs  incurred  as  a  result  of 
these  section  7(b)  violations  are  not  "variable  costs 
not  incurred"  in  providing  service  to  Southern. 
Rather.  United's  take-or-pay  costs  are  costs  that 
have  in  fact  t>een  incurred  and  will  in  fact  t>e 
incurred  in  the  future.  Those  costs  in  turn  are 
directly  attributable  to  the  service  that  United  ha* 
rendered  by  entering  into  contracts  with  producers 
in  anticipation  of  continuing  its  service  throughout 
the  term  of  the  1985  Agreement  Such  costs  are  not 
within  the  purview  of  those  costs  eliminated  by 
Order  No.  380  See  FERC  Stats,  and  Regs.  (1982- 
1985]  (CCH)  \  30.571  (1984).  affd.  Wisconsin  Cos  v 
FERC.  770  F.2d  1144  (DC.  Cir.  1985). 
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redtiction  in  purchases  from  United. 
United  states  that  these  costs  inchide 
those  attnbutabie  to  past  periods  as 
well  as  those  costs  incurred  by  United 
to  buy-out  or  buy-down  ooetracts  for  the 
period  corresponding  to  tiie  term  of  the 
19B5  AgreefnenL  United  maintains  that 
requiring  Southern  to  at  least  be 
responsible  for  these  costs  would 
maintain  an  equitable  allocation  of  cost 
responsibility  to  Southern  and  protect 
United's  remaining  customs  from  havmg 
to  bear  an  equally  inequitable  share  of 
those  costs. 

Any  person  desiring  to  be  beard  or  to 
make  any  protest  with  reference  to  said 
complaint  should  on  or  before  December 
24. 1987.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  fded 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules.  Answers  to  the  complaint  are 
also  due  on  or  before  December  24, 1987. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doc  87-27571  Filed  11-30-87;  8:45  amj 

■LUNG  CODE  S717-01-M 


(Docket  No.  RP88-8-001] 


United  Gas  Pipe  Line  Co.,  Filing  of 
Revised  Tariff  Sheets 


("United")  tendered  for  filing,  parsoant 
to  Section  311  of  the  Natural  Gas  Policy 
Act  of  1978  and  Section  4  of  the  Natwal 
Gas  Act,  the  following  revised  tariff 
sheets  to  its  FERC  Gas  Tariff  First 
Revised  Volume  No.  1  with  a  proposed 
effective  date  of  November  I,  W87. 

Rate  Schedule  FTS 


Second  Revised  Sheet  No.  4»- 

Second  Revised  Sheet  No;  48- 

First  Revised  Sheet  No.  48-Cl 
First  Revised  Sheet  No.  48-C3 
First  Revised  Sheet  No.  48-C7 
First  Revised  Sheet  No.  48-C8 
First  Revised  Sheet  No.  48-C9 
First  Revised  Sheet  No.  46- 


November  24. 1987. 

Take  Notice  that  on  November  18, 
1987,  United  Gas  Pipe  Line  Company 


Substitute 

A 
Substitute 

B 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 

CI  3 

Rate  Schedule  ITS 

Substitute  First  Revised  Sheet  No.  48-D 
Substitute  Original  Sheet  No.  48-Dl 
Substitute  Original  Sheet  No.  4e-El 
Substitute  Original  Sheet  No.  48-E3 
Substitute  Original  Sheet  No.  48-E4 
Substitute  Original  Sheet  No.  48-E7 
Substitute  Original  Sheet  No.  48-E8 
Substitute  Original  Sheet  No.  48-E9 
SubsUtute  Original  Sheet  No.  48-E12 

United  states  that  these  tariff  sheets, 
consisting  of  revised  tariff  sheets  in  Rate 
Schedules  FTS  and  ITS,  are  intended  to 
comply  with  the  Commission's  October 
29, 1987  "Order  Accepting  for  Filingand 
Suspending  Tariff  Sheets  Subject  to 
Refund  and  Conditions,  Granting 
Intervention,  and  Convening  Technical 
Conference"  in  Docket  No.  RP88-8. 

Any  person  desiring  to  be  heard  or  to 
protest  with  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NW.,  Washington,  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 


Procedure  (IB  CFR  385.Z11  and  385.214). 
Such  motions  or  protests  should  be  filed 
on  or  before  Deoemtwr  1, 1987  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  senre  to  make 
protestants  parties  to  the  proceeding. 
Any  person  desiring  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell, 
Acting  Secretary. 
(FR  Doc.  87-27570  Filed  11-30-87;  8:45  am) 

BILUNG  COOC  S717-01-M 


Office  of  Hearings  and  Appeals 

Cases  f  Hed;  Weeic  of  September  25 
Through  October  2. 1987 

During  the  Week  of  September  25 
through  October  Z  1987,  the  appeals  and 
applications  for  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  Submissions 
inadvertently  omitted  ft-om  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 
November  24, 1987. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[WMk  ot  S<9t  25  twougti  Del.  ^  ISSn 


Date 


Name  and  locabon  o(  applicant 


I 


Uw   4.  1987. 


Sept  28.  1967. 

OS 

Sepl  29.  1967  . 


Do.. 


Kamem  Walier.  AMena.  TX..-. 
Amoco/New  YoA.  Uany.  NY . 


CoaMnn  lor  Sate  Power.  Porfcnd.  On 

Amoco/ Cotorada  Oenver.  CO 

Eccnomc  RegiAtory  Admrastralion.  Washington.  DC . 


Case  No. 


KR2-0068 
RM21-67 

KFA-0125 
nM251-8e 

KES-0006 


Type  of  submission 


Inlertoculofy  H  granted:  The  October  16,  1964.  Proposed  Raittedul  Oder  owed 

to  Southwestern  Sutes  Markekng  Corporation  and  KanMHi  Walker  would  be 

dismissed. 
Bequest  for  modification /rescission  in  the  second  sfage  refund  aptjlkations.  If 

granted:  The  August  13  1987.  deoson  and  order  issued  to  New  Yorli  (case 

No  RQ21-385)  would  tie  modified  regarding  the  stale  s  application  lor  refund 

in  the  Amoco  second  stage  refund  proceeding. 
Appeal  of  an  informakon  request  deraal  If  granted  The  CoeMion  tor  Sale  Power 

would  recorve  a  waiver  ol  duplication  lees  for  access  to  the  Her»ord  See 

Waste  lulanagemenl  Units  Report 
Request  tor  modification/rescission  m  the  second  stage  relurnJ  proceeding   If 

granted:  The  January  7.  1987.  decision  and  order  issued  to  Colorado  (case 

Ho  RQ251-336)  would  be  modified  regarding  the  states  application  lor  refund 

in  the  Amoco  second  stage  refurxl  proceeding 
Request  for  stay  If  granted;  Economic  Regulatory  Administration  wootd  receive  a 

stay  of  the  proceedings  involving  a  petition  for  special  redress  (case  No  KEG- 

(X)14)  filed  by  the  Economic  Regulatory  Administration  in  regards  10  GHB 

Energy  C;orp. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  APPEALS-Continued 

[Week  ol  Sept.  25  through  Oct.  2,  1967) 


Date 


Sepl  30.  1987.. 


Cct  I.  1967.. 


Name  and  location  of  applicant 


Henry  Petroleum  Corp.,  Washington.  DC . 


Arizona.  Phoenix.  AZ.. 


Date  received 


5/21/87 

9/3/87 

9/3/87 

9/3/87 

9/3/87 

9/25/87  Ihni 
10/2/87. 

9/15/87  thru 
10/2/87. 


E/28/87 . 

9/28/87 

9/28/87. 

S/28/87.. 

10/5/87. 

10/5/87.. 


10/5/87. 


Name  of  refund 

proceeding/name  of 

refund  applicani 


Miears  and  Associates,  Inc 

Amoco/Oklahoma 

Coline/Oklahoma 

National  Hekum/Oklahoma 

OKC/Oklahoma 

Crude  Oil  Refund  Applica- 
tions Received. 

Gulf   on   Refund   Applica- 
tions Received. 


Amoco/imnois 

Cargill,  Inc 

Excel  Corporation 

Cargo  Carriers 

Searlight  Co,  Inc 

Mobil-Tena    Catering 

Inc. 
Engleson  &  Van  Uere.  Inc 


Co.. 


Case  No. 


RF225-10914 

RQ25 1-401. 

HQ2-402. 

RQ3-403. 

RO13-404 

RF272-6926 

thru  RF272- 

7359. 
flF300-«26 

thru  RF300- 

943 
RQ2S1-405 
RF270-2490 
RF270-2491. 
RF271-232. 
RF299-19 
RF299-20. 

RF299-21. 


(FR  Doc.  87-27598  Filed  11-30-87;  8:45  am] 

BILLING  CODE  6450-01-M 


Issuance  of  Decisions  and  Orders; 
Week  of  September  28  Through 
October  2, 1987 

During  the  week  of  September  28 
through  October  2. 1987,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Mi//er,  Nash.  Wiener.  Hager  a  Car/sen. 
9/29/87.  KFA-0117 
The  law  firm  of  Miller,  Nash,  Wiener, 
Hager  &  Carisen  (Miller)  filed  an  Appeal 
of  a  fee  waiver  determination  issued  to 
it  by  the  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE),  in  connection  with  a 
request  for  documents  under  the 
Freedom  of  Information  Act  (FOIA).  In 
refusing  to  waive  search  and  duplication 
fees,  BPA  stated  that  since  the  public 
utility  clients  on  whose  behalf  Miller 
filed  the  FOIA  request  were  in  litigation 
with  the  agency,  their  interest  in 
obtaining  the  information  was  primarily 
private  rather  than  public.  In  its  Appeal. 


Case  No 


KEF-0098 


KEG-O0t8 


Type  of  submission 


Implemenution  of  special  refund  procedures  If  granted  The  Office  of  Heanngs 
and  Appeals  wouW  irr^plemeni  special  refund  procedures  pursuant  to  10  CFR. 
Part  205,  Subpart  V.  in  a  connection  mnih  the  funds  obtained  through  a 
Consent  Order  with  Henry  Petroleum  Corp 

Petition  lor  special  redress  If  granted:  The  Office  of  Heanngs  and  Appeals 
wookJ  review  the  proposed  expenditures  lor  the  stripper  well  lunds  wf»ch  were 
disapproved  by  the  Assistant  Secretary  lor  Conservation  and  Renewable 
Energy. 


Miller  asserted  that  thousands  of 
ratepayers  of  the  utilities  would  benefit 
from  a  waiver  of  fees,  and  that  such  a 
waiver  would  therefore  be  in  the  public 
interest. 

In  considering  the  Appeal,  the  DOE 
noted  that  prior  to  Miller's  FOIA  request 
the  FOIA  provisions  concerning  fee 
waivers  had  been  amended. 
Accordingly,  the  DOE  applied  the  public 
interest  criteria  in  the  amended  FOIA. 
Under  those  standards,  the  DOE  found 
that  Miller  was  not  entitled  to  a  waiver 
of  fees,  since  (i)  the  litigation  in 
furtherance  of  which  it  had  made  its 
FOIA  request  clearly  involved  a 
commercial  interest;  and  (ii)  there  was 
no  showing  that  the  information 
obtained  would  contribute  to  the 
understanding  of  the  operations  of 
government  and  would  be  effectively 
communicated  to  the  public  at  large.  The 
DOE  also  noted  that,  for  similar  reasons. 
Miller  would  not  have  been  entitled  to  a 
waiver  of  fees  under  the  FOIA  prior  to 
its  amendment.  Accordingly,  Miller's 
Appeal  was  denied. 

USA  Petroleum  Corp..  10/2/87.  KFA- 
0115 

USA  Petroleum  Corp.  (USAP)  filed  an 
Appeal  from  a  denial  by  the  Office  of 
Administration  Services  of  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy  of  a 
Request  for  Information  which  the  firm 
submitted  under  the  Freedom  of 
Information  Act  (FOIA).  The  Appeal 
was  granted  in  part,  denied  in  part,  and 
remanded  for  further  consideration  in  all 
other  respects.  In  its  determination,  the 
DOE  first  rejected  USAP's  claim  that  the 
submitter,  Atlantic  Richfield  Company 
(ARCO),  waived  confidentiality  with 
respect  to  most  of  the  information 
sought.  The  DOE  next  found  that  the 
release  of  original  and  resubmitted 
Refiner's  Monthly  Cost  Allocation 
Reports  (RMCARs)  filed  by  ARCO  with 
the  DOE  during  the  period  of  price 
controls  was  unlikely  to  injure  ARCO's 
present  competitive  position  and 
therefore  those  documents  were 
improperly  withheld  from  disclosure 
under  Exemption  4  of  the  FOIA. 
However,  the  DOE  found  that  ARCO's 
post-decontrol  RMCARs  contain 


commercially  sensitive  information 
which  should  be  withheld  under 
Exemption  4. 

The  DOE  also  found  that  the  ERA 
improperiy  withheld  notices  filed  by 
ARCO  with  the  DOE  differentiating  the 
product  "gasoline"  by  grade  and  type. 
With  the  exception  of  a  February  1977 
notice,  the  DOE  found  that  none  of  the 
requested  notices  contained  any 
commercial  data  or  industrial  secrets 
and  therefore  ordered  such  notices 
released  to  USAP.  Because  comments 
submitted  by  ARCO  during  the 
proceeding  suggest  that  the  February 
1977  notice  contains  industrial  secrets, 
the  DOE  remanded  the  matter  to  the 
ERA  to  determine  whether  any  non- 
confidential material  can  be  segregated 
from  that  document. 

The  DOE  also  remanded  additional 
ARCO  cover  letters  and  applications  to 
refile  RMCARs  so  that  ERA  may 
determine  whether  they  contained  any 
sensitive  commercial  data  which  should 
be  withheld  under  Exemption  4.  Finally, 
the  DOE  instructed  the  ERA  to  consider 
whether  DOE  determinations  issued  to 
ARCO  concerning  the  firms  RMCARs 
and  gasoline  cost  allocations  contain 
any  deliberative  materials  which  should 
be  withheld  under  Exemption  5  of  the 
FOIA. 

Motion  for  Evidentiary  Hearing 

Theodore  M.  Ragsdale.  10/2/87.  KRH- 
0002 

Theodore  M.  Ragsdale  filed  a  Motion 
for  Evidentiary  Hearing  in  suport  of  his 
objections  to  an  Amended  Proposed 
Remedial  Order  issued  to  him  and 
Salem  Ventures.  Inc.,  on  April  24, 1985. 
The  APRO  alleged  that  Ragsdale 
participated  in  a  crude  oil  layering 
scheme.  The  DOE  partially  granted 
Ragsdale's  Motion  so  he  might  present 
testimony  regarding:  (i)  Services  he 
claims  Salem  Ventures  performed  in 
connection  with  the  transactions  cited  in 
the  APRO;  (ii)  reasons  he  should  not  be 
held  personally  liable  for  Salem 
Ventures'  alleged  regulatory  violations; 
(iii)  trading  losses  he  claims  were 
incurred  by  Salem  Ventures  as  a  result 
of  the  transactions  cited  in  the  APRO. 
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Refund  Applications 

Acme  Truck  Line,  Inc.,  et  al.,  10/2/87, 
RF270-1755  et  al. 
The  DOE  issued  a  Decision  and  Order 
m  connection  with  its  administratioa  of 
the  $10.75  million  escrow  fund 
established  for  surface  transporters 
pursuant  to  the  settlement  agreement  in 
the  DOE  stripper  well  exemption 
litigation.  The  DOE  dismissed  the  claims 
of  Iwenly-four  trucking  companies.  Five 
of  the  applications  were  dismissed 
because  the  firms'  applications  failed  to 
meet  the  250.000  gallon  threshold 
amount  after  their  claims  were  reduced 
by  ineligible  gallons  claimed  on  behalf 
of  owner-operators.  The  remaining 
nineteen  applications  were  dismissed 
for  lack  of  information  after  repeated 
requests  by  the  DOE  for  further  data. 

American  Commercial  Lines.  Inc.,  10/1/ 
87,  RF271-186 
On  October  1, 1987.  the  Office  of 
Hearings  and  Appeals  (OHA)  issued  a 
Decision  and  Order  granting  the 
Application  for  Refund  from  the  Rail 
and  Water  Transporters  Escrow  filed  by 
the  American  Commercial  Lines.  Inc. 
(ACL).  ACLs  refund  will  be  based  on  its 
purchases  of  331356.131  gallons  of  U.S. 
petroleum  products  during  the  Stripper 
Well  Settlement  Period. 

Antelope  Valley  Bus  Company,  et  al.. 
10/2/87.  RF270-2049  et  al. 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
estabhshed  for  smface  transporters 
pursuant  to  the  settlement  agreement  in 
the  DOE  stripper  well  exemption 
litigation.  The  DOE  approved  the 
volumes  of  refined  petroleum  products 
claimed  by  twelYC  trucking  companies 
and  will  use  those  gallonages  as  a  basis 
for  the  refund  that  will  ultimately  be 
issued  to  the  twelve  firms.  The  total 
amount  of  gallons  approved  in  this 
Decision  and  Order  is  764,524,617. 
Beacon  Oil  Company /Vol's  Beacon, 
Cotta  &Son  Beacon  Distributing, 
10/1/87,  RF238-^1.  RF23&-53 

The  DOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund 
filed  on  behalf  of  Val's  Beacon  ^Val's) 
and  Cotta  h  Son  Beacon  Distributing 
(Cotta).  two  resellers  of  Beacon  Oil 
Company  petroleum  products.  The  firms 
applied  for  refunds  based  on  the 
procedures  outlined  in  Beacon  Oil 
Company,  14  DOE  f  85.011  (1986),  as 
modified.  The  firms  did  not  attempt  to 
demonstrate  injury  with  respect  to  their 
diesel  fuel  purchases  nor  did  they  try  to 
qualify  for  small  claims  refunds  of  ^.<XX) 
by  showing  that  they  passed  through  to 
their  customers  the  previously  received 


motor  gasoline  credit.  Accordingly,  Val's 
and  Cotta's  Applications  for  Refund 
were  denied. 

Brandt  Transportaton.  Inc..  9/29/87, 
RF270-2488 

The  DOE  issued  a  Decision  and  Order 
revising  a  previous  Decision  which 
granted  refunds  to  several  applicants  in 
the  Surface  Transporters  refund 
proceeding.  Utah.  Inc.  et  al..  16  DOE 
flxx,  Nos.  RF270-585  et  al  (September 
18, 1987).  Due  to  a  clerical  error,  the 
volume  approved  for  one  of  the 
applicants.  Brandt  Transportation,  Inc. 
(Case  No.  RF270-690).  was  incorrect. 
The  DOE  modified  the  September  18, 
1987  Decision  to  reduce  the  volume 
approved  for  foandt. 
C.R.  England  &  Sons.  Inc.  et  oL  10/2/87, 
RF270-1752  et  ai 

The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  SlO.75  million  escrow  fund 
estabhshed  for  surface  transporters 
pursuant  to  the  settlement  agreement  in 
the  DOE  stripper  well  exemption 
litigation.  The  DOE  approved  the 
volumes  of  refined  petroleum  products 
claimed  by  fifty-five  trucking  companies 
and  will  use  those  gallonages  as  a  basis 
for  the  refund  that  will  ultimately  be 
issued  to  the  fifty-five  firms.  The  total 
amount  of  gallons  approved  in  this 
Decision  and  Order  is  925,133,  871. 

Campbell  Taggart,  Inc.  et  al..  9/29/87, 
RF270-1341  et  al 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
applications  for  refund  from  the  Surface 
Transporters  Escrow  filed  by  ten 
transportation  companies.  Each 
company  based  its  application  on 
purchases  of  diesel  fuel  or  motor 
gasoline.  The  total  gallonage  approved 
in  this  Decision  was  151.164,738. 

Columbia  Lighting.  Inc..  Wagner 

Division,  Cooper  Industries  Inc..  9/ 
29/87.  RF270-8.  RF270-9. 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  concerning 
Petitioners'  Motions  for 
Reconsideration.  The  motions  were  filed 
by  the  parent  company  and  an  affiliate 
of  two  companies  which  were  granted  a 
refund  in  the  Surface  Transporter 
proceeding  by  the  Office  of  Hearings 
and  Appeals.  Petitioners  sought  the 
nullification  of  the  applications  for 
refund  and  related  waivers  and  releases 
which  bound  the  Petitioners  from  filing 
in  the  Subpart  V  proceeding.  The  DOE 
determined  that  companies  which  file 
applications  for  the  M.D.L.  378  escrow 
and  their  parents,  subsidiaries, 
affiliates,  successors  and  assigns  are 
bound  by  the  waiver  and  release 


language  contained  in  those  applications 
and  thus  precluded  from  filing  in  the 
Subpart  V  proceeding. 

Conoco.  Inc/Triton  Energy  Corp.. 

Willhite  Oil  Co..  Chemical  Leaman 
Tank  Lines.  Robinson 's  Conoco,  9/ 
30/87,  RF220-167,  RF220-345, 
RF220-369  RF220-442 
The  DOE  issued  a  Decision  and  Order 
concerning  four  applications  for  refund 
filed  by  purchasers  of  covered  products 
from  Conoco,  Inc.  Each  firm  applied  for 
a  refund  based  on  the  procedures 
outlined  in  Conoco,  Inc.,  13  DCME 
t  85,316  (1985),  which  governs  the 
distribution  of  consent  order  funds 
received  from  Conoco.  Each  applicant 
submitted  adequate  documentation  of 
its  purchases  from  Conoco.  After 
examining  the  applications  and 
supporting  documentation,  the  DOE 
determined  that  the  applicants  should 
receive  refunds  totalling  $3,521, 
representaing  $2,480  in  principal  and 
$1,041  in  interest. 
Cooper  Jarrett  Inc.  et  aL  10/2/87, 
RF270-260  et  aL 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  surface  transporters 
pursuant  to  the  settlement  agreement  in 
the  DOE  stripper  well  exemption 
litigation.  The  DOE  approved  the 
gallonages  of  refined  petroieion  products 
claimed  by  five  companies  and  will  use 
those  gallonages  as  a  basis  for  the 
refund  that  will  ultimately  be  issued  to 
the  five  firms. 

Dorchester  Gas  Corporalion/Al's  Bait  £r 
Self  Service,  Wilson  Petroleum, 
Inc.,  Schaapveld  Oil  Company.  10/ 
1/87,  RF253-17,  RF253-19,  RF253-20 
The  Department  of  Energy  (DOE) 
issued  a  Decision  approving  three 
Applications  for  Refund  in  the 
Dorchester  Gas  Corporation  refund 
proceeding.  The  three  claimants 
demonstrated  that  they  were  direct 
purchasers  of  Dorchester  covered 
products  during  the  consent  order 
period.  Each  applicant  elected  to  limit 
its  claim  to  the  establisfaed  threshold 
amount.  Thus,  the  claimants  were  not 
required  to  demonstrate  injury,  and  a 
small  claims  refund  of  $SJ)00  in  principal 
and  $1,537  in  interest  was  approved  for 
each  of  the  three  apphcants. 

Getty  Oil  Company/  A.C.  Taylor  &  Son, 
et  al.,  9/28/87,  RF265-943  et  oL 
The  DOE  issued  a  Decision  and  Order 
concerning  44  Applications  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  consent  order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Each  applicant  submitted 
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information  indicating  the  volume  of  its 
Getty  purchases.  In  38  of  these  cases, 
the  applicants  were  eligible  for  a  claim 
below  the  $5,000  threshold.  In  the 
remaining  six  cases,  the  applicants 
elected  to  limit  their  claims  to  $5,000. 
The  total  refunds  approved  in  this 
Decision  are  $169,603,  representing 
$84,860  in  principal  and  $84,743  in 
accrued  interest. 

Greyhound  Lines,  Inc.,  10/1/87  RF270- 
2489 

The  Office  of  Hearings  and  Appeals 
(OHA)  of  the  Department  of  Energy 
issued  a  Decision  and  Order  rescinding 
a  Decision  and  Order  which  its  issued  to 
Greyhound  Lines,  Inc.  (Lines)  on  July  10, 
1987.  In  the  July  10  Decision  and  Order, 
the  OHA  approved  Lines'  application  for 
a  Surface  Transporter  refund.  The  OHA 
determined  that  Lines  had  inadvertently 
submitted  an  application  for  a  Surface 
Transporter  refund  when  its  parent 
company.  The  Greyhound  Corporation, 
was  entitled  to  submit  the  application. 

International  Shoe  Company  et  ai,  9/ 
29/87,  RF270-2053  et  aL 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  surface  transporters 
pursuant  to  the  settlement  agreement  in 
the  DOE  stripper  well  exemption 
litigation.  The  DOE  approved  the 
volumes  of  refined  petroleum  products 
claimed  by  thirty-five  trucking 
companies  and  will  use  those  gallonages 
as  a  basis  for  the  refund  that  will 
ultimately  be  issued  to  the  thirty-five 
firms.  The  total  amount  of  gallons 
approved  in  this  Decision  and  Order  is 
190,085,574. 

Lafferty  Trucking  Company  et  al.,  10/1/ 
87.  RF  270-472  et  aL 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  surface  transporters 
pursuant  to  the  settlement  agreement  in 
the  DOE  stripper  well  exemption 
litigation.  The  DOE  approved  the 
gallonages  of  refined  petroleum  products 
claimed  by  18  transportation  companies 
and  will  use  those  gallonages  as  a  basis 
for  the  refund  that  will  ultimately  be 
issued  to  the  18  firms. 

Manley  Truck  Line,  Inc.,  Tower  Lines. 
Inc..  /.  Marlin  Ernst »  Sons.  Inc..  9/ 
30/87,  FR  270-2416.  RF270-2478. 
RF270-2479 
The  DOE  issued  a  Decision  and  Order 
approving  Apphcations  for  Refund  filed 
by  three  trucking  companies  seeking  a 
portion  of  the  $10.75  million  escrow  fund 
established  for  Surface  Transporters.  All 
three  firm?  estimated  the  petroleum 
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product  consumption  of  their  fleets  using 
methods  the  DOE  found  reasonable.  The 
total  volume  approved  for  the  three 
firms  in  this  Decision  is  14,966.686 
gallons. 

Matlack.  Inc.  et  al..  10/2/87.  RF270-486 
etaL 

The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  surface  transporters 
pursuant  to  the  settlement  agreement  in 
the  DOE  stripper  well  exemption 
litigation.  The  DOE  approved  the 
gallonages  of  refined  petroleum  products 
claimed  by  five  transportation 
companies  and  will  use  those  gallonages 
as  a  basis  for  the  refund  that  will 
ultimately  be  issued  to  the  five  firms. 

McCleary  Oil  Company/Fannett-Metal 
School  District,  Phoenix  Clothing, 
Chambersburg  Area  School  District. 
9/29/87.  RF297-2  RF297-3,  RF297-4 

The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for 
Refund  filed  by  end  users  of  McCleary 
Oil  Company  petroleum  products.  Each 
firm  applied  for  a  refund  based  on  the 
procedures  outlined  in  McCleary  Oil 
Company,  16  DOE  \  85,128  (1987), 
governing  the  disbursement  of 
settlement  funds  received  from 
McCleary  pursuant  to  an  August  15, 1979 
Consent  Order.  Since  all  of  the 
applicants  were  end  users  of  McCleary 
products,  they  were  presumed  to  have 
been  injured  by  McCleary's  alleged 
overcharges.  After  examining  the 
applications  and  supporting 
documentation  submitted  by  the 
claimants,  the  DOE  concluded  that  they 
should  receive  refunds  totalling  $937, 
representing  $487  in  principal  and  $450 
in  accrued  interest. 

Porter  Oil  Co..  10/2/87.  RF270-792 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  denying  the 
Application  for  Surface  Transporter 
Refund  submitted  by  Porter  Oil  Co.  from 
the  Surface  Transporters  Escrow 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
Litigation.  The  DOE  determined  that 
Porter's  receipt  of  a  refund  from  the 
escrow  account  established  for  Resellers 
made  it  ineligible  to  receive  a  Surface 
Transporter  refund. 

South  Carolina  Electric  Gas  Company, 
10/2/87,  FR270-1664 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  analyzing 
an  application  for  a  Surface  Transporter 
Refund  filed  by  South  Carolina  Electric 
&  Gas  Company  (Carolina  Electric),  an 
investor  owned  utility  that  had  received 
a  refund  from  the  Utilities  Escrow.  The 


DOE  denied  Carolina  Electric's  claim 
because  the  Surface  Transporter 
claimants  to  waive  their  claims  to  all 
M.D.L.  378  escrow  funds  except  the 
Surface  Transporters  escrow.  Since 
Carolina  Electric  had  received  a  refund 
from  the  Utilities  Escrow,  the  DOE 
found  that  the  company  could  not  meet 
the  terms  of  its  Surface  Transporters 
Release  and  that  the  firm's  release  was 
therefore  invalid. 

Spentonbush  Transport  Service,  Inc., 
10/1/87,  FR271-83 

On  October  1, 1987,  the  Office  of 
Hearings  and  Appeals  (OHA)  issued  a 
Decision  and  Order  granting  the 
Application  for  Refund  from  the  Rail 
and  Water  Transporters  Escrow  filed  by 
Spentonbush  Transport  Service,  Inc. 
(STS).  STS's  refund  will  be  based  on  its 
purchases  of  111,581,492  gallons  of  U.S. 
petroleum  products  during  the  Stripper 
Well  Settlement  Period. 

Station  Wagon  Service.  Inc.  et  al..  10/1/ 
87,  RF270-150 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
applications  for  refund  from  the  Surface 
Transporter  Escrow  filed  by  six 
companies.  Four  of  the  companies  were 
either  motor  carriers  of  passengers 
engaged  in  charter  services  or  privafeiy- 
owned  school  bus  companies.  The  other 
two  companies  are  a  taxicab  operator 
and  a  limousine  service  which  used 
vans  and  minibuses.  The  products 
claimed  include  motor  gasoline, 
lubricating  oil  and  diesel  fuel.  The  DOE 
approved  each  company's  purchase 
volumes  without  adjustment. 

Swan  Brothers.  Inc..  Reliable  Moving  & 
Storage  Co..  10/1/87.  RF270-2387, 
RF270-2405 

The  DOE  issued  a  Decision  and  Order 
approving  Applications  for  Refund  from 
the  Surface  "Transporters  Escrow  filed 
by  a  bakery  and  a  moving  company. 
Each  firm  estimated  the  petroleum 
product  consumption  of  its  truck  fleet 
using  methods  the  DOE  found 
reasonable.  The  total  volume  approved 
for  the  two  firms  in  this  Decision  is 
3,184,740  gallons. 

The  Standard  Products  Co..  Union 
Trucking  Co..  9/28/87,  RF270-100, 
RF270-102 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  approving 
the  Applications  for  Refund  submitted 
by  The  Standard  r>roducts  Co.  and 
Union  Trucking  Co.  from  the  Surface 
Transporters  Escrow  established  as  the 
result  of  the  Stripper  Well  Settlement 
Agreement.  Standard,  which  operated  a 
private  fleet  of  trucks,  is  the  parent 
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company  of  Westbourne  Service  Center, 
which  in  turn  owns  Union,  a  "for  hire" 
carrier.  After  examining  the  figures 
presented,  the  00£  found  that  there  was 
reasonable  assurance  that  the 
informatioo  presented  in  the  claims  was 
accurate.  Accordiogiy.  the  DOE 
approved  the  two  companies'  purchase 
volumes. 

United  Agricultural  Transportation, 
Assoc,  of  America  Marketing,  Co- 
Op  et  al..  10/2/87.  RF270-1068  et  al. 

The  Department  of  Energy  [DOE] 
issued  a  Decision  and  Order  approving 
apphcations  for  refund  from  the  Surface 
Transporters  Escrow  filed  by  seven 
transportation  companies.  Each 
company  based  its  application  on 
purchases  of  diesel  fuel  or  motor 
gasoline.  The  total  gaQonage  approved 
in  this  Decision  was  88.187.925. 

Dismissals 

The  following  submissions  were 
dismissed: 


Case  name 


BaiORl  Tmctung  Co..  Ine.. 
BouyM  Bikmg  Co,  tnc.- 


Canatfian-Pacriic  Transport- 
Cafni  UgM  S  Water — 


Daiad  Gnham  Compaay.. 
El  Paw  Nakval  Gas  Co.. 
GaofQa  TfaiMlw,  Inc — 
H^filano  ci^Maa  Mc  ^ 
Jadi  Unk  Truck  Lvw- 


Mohaaco  Upholslated  Fumrtura  Co»p- 

arton  Corp 

I  Gas  Co 


Oak  Hartxir  Fra^M  Lmaa.  Inc- 
Pramar  Die  Casting  Co.. 


Pinayoodi  Baptisl  Encampmart 

I  CooparatN*  Grain  Co 

apart  hic 

Shapanfi  mc .. 


Case  No. 


Sa  Huntington  Walar  DMhct- 
Tacumah  Products  Co 


Varmom  Gas  Systems,  Inc... 
Yotngv  Traaaportatarv  Ine.. 


FR?7o-«ee 

RF270-KS0. 

FR270-3Sfl. 

FR225-6190 

RF22S-6191. 

RF27D-t744. 

RF225-1M8. 

HF270-5?5. 

RFZ70-3BI. 

RF270-71 

Rf270-1376 

RF270-4G6 

flF225-10S3 

BF270-1743 

Rf22S-2B0 

RF225-U7 

KFZn-VTZ. 

RRTo-isaa 

RF270-tZ« 
RF22S-7268 
r^22S-72W. 
nF225-S142. 
HF225-3764. 
RFZ70-1727. 


Copies  of  the  fiill  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  OfTice  of 
Hearings  and  Appeals.  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC  20585, 
Monday  thro«gh  Friday,  between  the 
hours  of  1:00  p.m.  and  5KK)  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management  Federal  Energy 
Guidelines,  a  commercialiy  published 
loose  leaf  reporter  syst«n. 
Goof^o  D.  DicEuay, 

Director,  Office  of  Hearings  and  Appeals. 
November  24. 1987. 

[FR  Doc.  87-27599  Filed  ll-30-«7;  8:^  am] 
iMJJNa  COOC  MC»«»-M 


Objeclion  to  PropoMd  RamedM  Ord«r 
FOed;  Period  a«  October  12  through 
October  23, 1987 

During  the  period  of  October  12 
through  October  23, 1987,  the  notice  of 
objection  to  proposed  remedial  order 
listed  in  the  Appendix  to  this  Notice 
was  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  order  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  vrho  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list  which  it  vtiW  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  this 
proceeding  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  DC. 
20585. 

November  24, 1987. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 

Tampimex  Oil  Corp.  New  Orleans. 
Louisiana,  KRO-0570  Crude  Oil 
On  October  22, 1987.  the  Controller  of 
California,  represented  by  Lobel, 
Novins,  Lament,  &  Plug,  1275  K  Street 
NW..  Washington.  DC  20038.  filed  a 
Notice  of  Objection  to  a  Proposed 
Remedial  Order  which  the  DOE 
Economic  Regulatory  Administration 
(ERA]  issued  to  the  firm  on  September 
24, 1987.  In  the  PRO  the  ERA  found  that 
during  the  period  January  1979  through 
December  1960.  Tampimex  engaged  in 
the  practice  of  layering  in  contravention 
of  10  CFR  212.186.  210.62  (c]  and  205.202. 
According  to  the  PRO  the  violation 
resulted  in  $3369.009.61  of  overcharges. 

[FR  Doc.  87-27600  Filed  11-30-87;  8:45  am] 

BtUMQ  CODE  «4SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3296-9] 

Amliient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Reference 
Method  Designations 

Notice  is  hereby  given  that  EPA.  in 
accordance  with  40  CFR  Part  53  as 


amended  on  July  1, 1987  (52  FR  24727). 
has  designated  three  more  reference 
raetfaods  for  the  determination  of 
ambient  concentrations  of  particulate 
matter  measnred  as  PMva.  The  new 
referaice  methods  are  gravimetric 
manual  methods  which  utilize  specially- 
designed  PMi*  samplers  for  particle 
collection.  The  new  designated  methods 
are  identified  as  follows: 

(1]  RFPS-1287-063.  "Sierra-Andersen 
or  General  Metal  Works  Model  1200 
PMio  High-Volume  Air  Sampler 
System",  consisting  of  a  Sierra- 
Andersen  or  General  Metal  Works 
Model  1200  PM»o  Size-Selective  Inlet 
and  any  of  the  high-volume  air  samplers 
identified  as  SAUV-IOH,  SAUV-llH. 
GMW-IP-10.  GMW-IP-10-70.  GMW-IP- 
10-801,  or  GMW-IP-10-8000.  which 
include  the  following  components: 
Anodized  aluminum  high-volume  shelter 
with  either  acrylonitrile  butadine 
styrene  plastic  filter  holder  and 
motor/Mower  housing  or  stainless 
steel  filter  holder  and  phenolic  plastic 
motor /blower  housing; 
0.6  hp  motor/blowen 
Pressure  transducer  flow  recorder; 
Either  a  digital  timer/programmer, 
seven-day  mechanical  timer,  six-day 
timer/programmer,  or  solid-state 
timer/programmer. 
Elapsed  time  indicator  and 
Filter  cartridge. 

[2]  RFPS-1287-064,  "Sierra-Andersen 
or  General  Metal  Works  Model  321-B 
PMio  High- Volume  Air  Sampler 
System",  consisting  of  a  Sierra- 
Andersen  of  General  Metal  Works 
Model  321-B  PMie  Sizes-Selective  Inlet 
and  any  of  the  high-volume  air  samplers 
idenUfied  as  SAUV-IOH.  SAU-lia 
GMW-IP-10,  GMW-IP-10-70,  GMW- 
IP-10-801.  or  GMW-IP-10-800a  which 
include  the  components  identified  under 
RFPS-1287-063. 

[3]  RFPS-1287-065,  "Sierra-Andersen 
or  General  Metal  Works  Model  321-C 
PMjo  High- Volume  Air  Sampler 
System",  consisting  of  a  Sierra- 
Andersen  or  General  Metal  Works 
Model  321-C  PMw  Size-Selective  Inlet 
and  any  of  the  high-volume  air  samplers 
identified  as  SAUV-IOH.  SAUV-llH, 
GMW-IP-10,  GMW-IP-10-70.  GMW- 
IP-lO-801,  or  GMW-IP-10-8000,  which 
include  the  components  identified  under 
RFPS-1287-063. 

These  methods  are  available  from  the 
Sierra -Andersen  Division  of  Andersen 
Samplers.  Inc  4215  Weiulell  Drive, 
Atlanta.  Georgia  30336.  or  General 
Metal  Works.  Ina  (a  whoUy-owned 
subsidiary  of  Andersen  Samplers,  Ina), 
145  South  Miami.  Cleves,  Ohio  45002.  A 
notice  of  receipt  of  application  for  these 
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methods  appeared  in  the  Federal 
Register,  Volume  52.  September  25, 1987, 
page  36095. 

Test  samplers  representative  of  these 
methods  have  been  tested  by  the 
applicant,  in  accordance  widi  the  test 
procedures  specified  in  40  CFR  Part  53. 
After  reviewing  the  results  of  these  tests 
and  other  information  submitted  by  the 
applicant,  EPA  has  determined,  in 
accordance  with  Part  53,  that  the 
methods  should  be  designated  as 
reference  methods.  The  information 
submitted  by  the  applicant  will  be  kept 
on  file  at  the  EPA  Environmental 
Monitoring  Systems  Laboratory, 
Research  Triangle  Park,  North  Carolina, 
and  will  be  available  for  inspection  to 
the  extent  consistent  with  40  CFR  Part  2 
(EPA  regulations  implementing  the 
Freedom  of  Information  Act). 

As  designated  reference  methods, 
these  methods  are  acceptable  for  use  by 
states  and  other  control  agencies  under 
requirements  of  40  CFR  Part  58.  Ambient 
Air  Quality  Surviellance.  For  such 
purposes,  the  methods  roust  be  used  in 
strict  accordance  with  the  operation  or 
instruction  manual  associated  with  each 
method  and  subject  to  any  limitations 
specified  in  the  applicable  designation 
(see  description  of  the  methods  above). 
Vendor  modifications  of  designated 
methods  used  for  purposes  of  Part  58  are 
permitted  only  with  prior  approval  of 
EPA.  as  provided  in  Part  63.  Provisions 
concerning  modification  of  such 
methods  by  users  are  specified  under 
section  2.6  of  Appendix  C  to  40  CFR  Part 
58  (Modifications  of  Methods  by  Users). 

In  general,  these  reference  method 
designations  apply  to  any  Sierra- 
Andersen  (SA)  or  General  Metal  Worics 
(GMW)  PMio  high-volume  air  sampler 
system  that  is  identical  to  any  of  the 
systems  described  in  the  above 
designations.  Each  of  the  three 
designated  methods  consists  of  any  of 
six  different  high-volume  air  samplers 
and  the  specified  PMio  size-selective 
inlet.  The  PMio  size-selective  inlets 
associated  with  these  newly-designated 
methods  reflect  an  evolutionary  design 
process  on  the  part  of  the  applicant.  The 
SA  or  GMW  Model  1200,  the  latest  in  a 
series  of  high-voiume  PMio  inlets 
developed  and  marketed  by  Andersen 
Samplers,  Inc.  and  its  subsidiary,  is  a 
single-stage  impaction  device  that  uses 
a  greased  impaction  shim  for  collection 
of  non-PMio  particles  within  the  inlet. 
The  inlet  requires  periodic  maintenance 
(i.e.,  cleaning  of  the  internal  surfaces  of 
the  inlet  and  cleaning  and  reapplication 
of  grease  to  the  impaction  shim)  and  has 
a  hinged  design  to  make  these 
operations  convenient  for  the  operator. 
The  SA  or  GMW  Model  321-B  (a  two- 
stage  impaction  device]  and  Model  321- 


C  (a  single-stage  impaction  device]  are 
modified  versions  of  two  out-of- 
production  inlets  manufactured  and  sold 
by  the  applicant  prior  to  the  introduction 
of  the  Model  1200.  The  Model  321-B  is 
an  upgraded  version  of  the  SA  or  GMW 
Model  321-A  inlet;  the  Model  321-C  is 
an  upgraded  version  of  the  SA  or  GMW 
Model  inlet.  In  both  cases,  the 
modification  consists  of  incorporation  of 
(1)  an  impaction  shim  (similar  to  the  one 
used  in  the  Model  1200  inlet),  and  [2]  a 
specially-designed  set  of  acceleration 
nozzle  inserts.  [Note:  In  the  Model  321- 
B,  only  the  Ist  impaction  stage  (upper 
stage)  requires  the  shim.)  The  purpose  of 
the  acceleration  nozzle  inserts  is  to 
provide  a  50  percent  outpoint  that  is 
about  0.5  \im  lower  than  that  of  the 
original  inlets,  but  still  within  the  10  ± 
0.5  ^m  specification  required  by  40  CFR 
Part  53.  Both  of  these  approved  inlets 
(Model  321-6  and  Model  321-C)  will 
require  periodic  maintenance  similar  to 
that  cited  above  for  the  Model  1200. 
However,  neither  of  these  inlets  has  the 
hinged  design  of  the  Model  1200;  thus, 
they  must  be  dismantled  by  the 
operator,  to  some  extent,  in  order  to 
perform  the  required  maintenance. 

Current  owners  of  SA  or  GMW  high- 
volume  PM,o  size-selective  inlets  and 
associated  air  samplers,  purchased  from 
Andersen  Samplers,  Inc.  or  General 
Metal  Works,  Inc.,  are  advised  to 
contact  the  manufacturer  to  determine 
the  designation  status  of  specific  system 
configurations  or  the  specific 
requirements  of  upgrading  existing  inlets 
or  sampler  systems  to  be  covered  under 
these  new  designations. 

Part  53  requires  that  sellers  of 
desig^ted  methods  comply  with  certain 
conditions.  These  conditions  are  given 
in  40  CFR  53.9  and  are  summarized 
below: 

(1)  A  copy  of  the  approved  operation 
or  instruction  manual  must  accompany 
the  PMio  sampler  when  it  is  delivered  to 
the  ultimate  purchaser. 

(2)  The  PMio  sampler  must  not 
generate  any  unreasonable  hazard  to 
operators  or  to  the  environment. 

(3)  The  PMio  sampler  must  fimction 
within  the  limits  of  the  performance 
specifications  given  in  Table  D-1  of  Part 
53  for  at  least  one  year  after  delivery 
when  maintained  and  operated  in 
accordance  with  the  operation  manual. 

(4)  Any  PMi*  sampler  offered  for  sale 
as  a  reference  or  equivalent  method 
must  bear  a  label  or  sticker  indicating 
that  it  has  been  designated  as  a 
reference  or  equivalent  method  in 
accordance  with  Part  53. 

(5)  An  applicant  who  offers  PMm 
samplers  for  sale  as  reference  or 
equivalent  methods  is  required  to 
maintain  a  list  of  ultimate  purchasers  of 


such  samplers  and  to  notify  them  within 
30  days  if  a  reference  or  equivalent 
method  designation  applicable  to  the 
sampler  has  been  cancelled  of  if 
adjustment  of  the  samplers  is  necessary 
under  40  CFR  53.11(b)  to  avoid  a 
cancellation. 

(6)  An  applicant  who  modifies  a  PMio 
sampler  previously  designated  as  a 
reference  or  equivalent  method  is  not 
permitted  to  sell  the  sampler  (as 
modified)  as  a  reference  or  equivalent 
method  [although  he  may  choose  to  sell 
it  without  such  representation),  nor  to 
attach  a  label  or  sticker  to  the  sampler 
(as  modified]  under  the  provisions 
described  above,  until  he  has  received 
notice  under  40  CFR  53.14(c)  that  the 
original  designation  or  a  new 
designation  applies  to  the  method  as 
modified  or  until  he  has  applied  for  and 
received  notice  under  40  CFR  53.8(b)  of 
a  new  reference  or  equivalent  method 
determination  for  the  sampler  as 
modified. 

Aside  from  occasional  breakdowns  or 
malfunctions,  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Director,  Environmental  Monitoring 
Systems  Laboratory,  Department  E 
(MD-77),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Parte  North 
Carolina  27711. 

Designation  of  these  reference 
methods  will  provide  assistance  to  the 
states  in  establishing  and  operating  their 
air  quality  surveillance  systems  under 
Part  58.  Additional  information 
concerning  this  action  may  be  obtained 
by  writing  to  the  address  given  above. 
Technical  questions  concerning  the 
methods  should  be  directed  to  the 
manufacturer. 
Erich  Bretthauer, 

Acting  Assistant  Administrator  for  Research 
and  Development  (DAA/ORD) 

[FR  Doc.  87-27553  Filed  11-30-87;  8:45  am] 
BIUJN6  COOC  W«0-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Agency  Information  Collectfon 
Activities  Under  OMB  Review 

Novemt)er  19, 1967. 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget  as 
required  by  the  Paperwork  Reduction 
Act  of  1980,  [44  U.S.C.  3507).  For  further 
information  contact  Doris  Benz,  Federal 
Communications  Commission,  (202)  632- 
7513. 

OMB  No.:  3060-0019 


45686 
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Title:  Application  for  a  Radio  Station 
License  or  Modification  Thereof, 
Under  Part  23  or  25 

Fonn  Afo..- FCC  403  ' 

The  approval  of  FCC  403  has  been 

extended  through  07/31/90.  The  July 

1985  edition  with  the  previous  OMB 
expiration  date  of  09/30/87  will  remain 
in  use  until  updated  forms  are  available. 
OMB  No.:  3060-0128 

Title:  Application  for  Private  L.and 

Mobile  and  General  Mobile  Radio 

Services 
Form  No.:  FCC  574 

A  revised  application  form  FCC  574 
has  been  approved  for  use  through  09/ 
30/90.  The  November  1986  edition  with 
an  OMB  expiration  date  of  09/30/87  will 
remain  in  use  until  revised  forms  are 
available. 

OMB  Ato..- 3060-0129 
Title:  Supplemental  Information  for 

Trunked  and  Conventional  Systems 

(806-821  MHz  and  851-666  MHz 

Bands) 
Form  No.:  FCC  574-A 

The  approval  on  FCC  574-A  has  been 
extended  through  12/31/87.  The  June 

1986  edition  with  the  previous  OMB 
expiration  date  of  09/30/87  will  remain 
in  use  until  implementation  of  the 
revised  form  FCC  574. 
OMB  No.:  3060-0130 
Title:  Private  Fixed,  Mobile,  and 

Radiolocation  Services 

Supplementary  Information  to  FCC 

Form  574 
Form  No.:  FCC  574-B 

The  approval  on  FCC  574-B  has  been 
extended  through  09/30/90.  The  October 
1982  edition  with  the  previous  OMB 
expiration  date  of  09/30/87  will  remain 
in  use  until  updated  forms  are  available. 

Federal  Communications  Commission 

William ).  Tricarico, 

Secretary. 

|FR  Doc  87-27515  Filed  11-30-87;  8:45  am| 
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Loose-Leaf  Version  of  Rules  Available 

November  23, 1987. 

The  Commission  now  has  available, 
through  the  Government  Printing 
Office's  Superintendent  of  Documents. 
Volume  I  and  Part  13  of  its  rules  in 
loose-leaf  form. 

Volume  I  contains  Part  0  (Commission 
Organization),  Part  1  (Practice  and 
Procedure),  and  Part  19  (Employee 
Responsibilities  and  Conduct).  Part  13 
contains  rules  applicable  to  Commercial 
Radio  Operators.  Both  publications 
include  all  amendments  through  August 
31, 1967. 

To  order,  call  the  Government  Printing 
Office,  Superintendent  of  Documents, 


Tel.  (202)  783-3238.  The  stock  numbers 
and  prices  are  as  shown  below. 


PublicslK)n 


Volume  I.. 
Part  13 


Slock  No. 


004-000-00460-4 

004-000-004SS-2 


Price 


S900 
SI. 00 


Other  Volumes  and  individual 
pamphlets  will  soon  be  available  and 
announced  in  a  future  public  notice. 
Federal  Communications  Commission. 
William ).  Tricarico. 
Secretary. 
(FR  Doc  87-27513  Filed  11-30-87;  8:45  am) 

BNXMO  COOC  •71»-01-« 


Applications  for  ConsoHdatsd  Hearing; 
Anchor  Broadcasting  LTD.  Partnarship 
etal. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


AppkcaM.  oMy  and  Slale 

fileNa 

MM 

Oockal 

Na 

A.  Anchor     Broadcasting 
United  PannersNp,  Sat- 
byviHa.  OE 

B.  SeibyviJto  Broadcasting 
Co .  Inc..  SeibyviUe.  0€ 

C.  Satellite  Systems  Engi- 
neenng.    Inc..    SetbyviHe. 
OE 

0  SeH>yville  Broadcasting. 
Lid.  SetbyviHe.  DE 

E.  Selt>yvi«e  Broadcasting 
Group.  A  Umited  Partner- 
ship. SelbyviMe.  OE. 

F  Galaxy  Commuoications. 
Inc..  Selbyville.  OE. 

Q  Beniamm  Macwan.  Sel- 
byville. OE. 

H.  Greater  Selbyville  Media. 
Selbyville.  OE 

1.  KirWey  Paige  Beat.  Selby- 
ville. DE. 

Susan  M  Bechlel.  Selby- 
viNe.  OE. 

K.  SelbyviNe  Broadcasting. 
Selbyville.  DE. 

BPH-S60917MO 

BPH-860918Me 

BPH-860918MK   

87-404 

BPH-66091 8MW 

BPM-860918NH 

BPH-S609ieNV 



BPM-860918OO 

BPH-8609ieOH 

BPH-e60918OQ.- 

BPM-86091  eOV 

BPH-860916ME 

Dw- 
missed 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s]  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  ihis  notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW..  Washington  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street.  NW.. 
Washington.  DC  20037.  (Telephone  (202) 
857-3800). 
W.  Ian  Gay. 

Assistant  Chief  Audio  Services  Division  Mass 
Media  Bureau. 
[FR  Doc.  87-27505  Filed  11-30-87: 8:45  am) 

MIXINO  COOC  STia-Ot-H 


Applications  for  Consolidated  Hearing; 
Mrs.  Betty  Bennett,  st  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


2.  Pursuant  to  47  U.S.C.  §  309(e),  the 
above  applications  have  been 
designated  for  hearing  in  a  consolidated 
proceeding  upon  the  issues  whose 
headings  are  set  forth  below.  The  text  of 
each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR.  19.347  (May  29, 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  heading  and  applicants 

1.  Alien  Control, 
E 

2.  Comparative, 
A-I 

3.  Ultimate. 
A-I 


Applicanl.  city  and  Slate 

FilaNo. 

Oockel 
No. 

K  Mrs.  Betty  Bennett 
Ferndale.  CA. 

B  M  Keitti  Allgood.  Fern- 
dale.  CA. 

BPH-850711MF 

BPH-S50711M2 

87-513 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1988. 
The  letter  shown  before  each  applicant's 
name  above  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  heading,  applicant 

1.  Comparative,  A.  D 

2.  Ultimate,  A,  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  apphcant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
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45G87 


Services.  Inc..  2100  M  Street  NW.. 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 
W.Jan  Cay. 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 

(FR  Doc.  87-27506  Filed  11-30-87;  8:45  am) 
BILUNO  CODE  671I-01-M 


Applications  for  Consolidated  Hearing; 
CocfM-an-Smitti  Broadcasting  Ltd.,  Inc. 
etaL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicanl.  city  and  Slate 

File  No 

Docket 
No 

A.  Cochrarv-Smilh    Broad- 
casting.  Inc.,  Ml  Vemon. 
KY. 

B.  WiMam  &  Daughetty,  m. 

BPH-«60703MO 

BPH-e60703MF 

87-497 

Ml  Vemon.  KV. 
C.    George   L.    Hunt   and 

BPM-^607070H 

Pauline  C   Hum.  d/b/a 
Rockcastle  Broadcasting. 
Mt  Vemon,  KV, 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  heading.  Applicontfsl 

1.  Air  Hazard,  C 

2.  Comparative,  A,  B,  C 

3.  Ultimate,  A,  B,  C 

3.  A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230),  1919  M  Steet.  NW..  Washington, 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services.  Inc..  2100  M 
Street,  NW..  Washington.  DC  20037. 
(Telephone  (202)  857-3800). 

W.  Ian  Gay. 

Assistant  Chief  Audio  Services  Division. 
Mass  Media  Bureau. 

|FR  Doc.  87-27507  Filed  11-30-87;  8:45  am) 

BILLING  CODE  6712-41-M 


Applications  for  Consolidated 
Proceeding;  George  W.  Draper,  Jr.,  et 
al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicanl.  aly  and  Slaw 

FUeNo. 

MM 

Docket 

No. 

A.  George  W    Draper,  >.. 
Gaston.  NC. 

B.  Keith  A.  Smith.  Gaston. 

BPH-860917MI...., 

BPH-«609ieNO 

87-614 

NC. 
C.       MAS      Broadcasting. 

BPH-e60918NV 

Gaston.  NC. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applicants  have 
been  designated  for  a  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  to  signify  whether 
the  issue  in  question  applies  to  that 
particular  applicant. 

Issue  Heading,  Applicants 

1.  Comparative.  A,  B,  C 

2.  Ultimate,  A,  B,  C 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  the  Appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  in  the 
FCC  Dockets  branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  may  also.be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services,  Inc.,  2100  M  Street,  NW., 
Washington,  DC  20037,  (Telephone  No. 
(202)  857-3800), 

W.  Jan  Gay. 

Assistant  Chief  Audio  Services  Division, 
Moss  Media  Bureau. 

|FR  Doc.  87-27508  Filed  11-30-87:  8:45  am) 

BILUNO  CODE  S712-01-M 


Applications  for  Consolidated  Hearing; 
Susan  B.  Klaus  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  city  and  Slate 

FUeNo 

Oockel 
No 

A    Sosan  B.   Klaus.  Edm- 

boro.  PA 
B  Paoieila-Csop  Conipany. 

Edinboro.  PA. 

BPH-860918MF 

BPH-e60918MV 

87-511 

Applicaoi.  city  and  Stale 


C.  ADM  Communications.  A 
Lmited  P8ft«>e»ship.  Edm- 
boro.  PA 

D.  Jeanme  M  Jtr/nt.  Edm- 
boro.  PA 

E.  HAM  Broadcactmg  Co , 
Edmboro.  PA 

F  J.  R.  McCkjre  d/b/a 
Edirboro  Media  Compa- 
ny.  Edinbco.  PA 

G.  Jeremy  Wenen  an) 
Cole  Hugtiiey.  General 
Partners.  LdK«oro.  PA. 


FileNa 


BPH-860918NB-. 

BPH-860918NJ.. 
BPH-e609ieNP.. 
BPM-86091 8NO_ 

BPH-8e0»ieOS  . 


MM 

Docket 
No 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
test  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  (May  29, 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading,  Applicants 

1.  Cross-interest,  B 

2.  Comparative,  A-C 

3.  Ultimate,  A-G 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appeidix  to  this  notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  NW.,  Washington 
DC.  20037.  (Telephone  (202)  857-3800). 
W.  |an  Gay. 

Assistant  Chief  Audio  Services  Division, 

Mass  Media  Bureau. 

|FR  Doc.  87-27509  Filed  11-30-87;  8.45  am| 

BILLING  CODE  6712-81-M 


Applications  for  Consolidated  Hearing; 
Nashua  Educational  Broadcasting 
Foundation,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Appkcant.  city  and  Slate 


A.  NastHia  Educational 
Broadcasting  Foundatiorv 
Nashua.  NH. 


FUeNo 


BPCD-831104AC 


MM 

Dc-kel 
No 


87-516 
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Hnifcjm.  city  vd  Stale 


B     FaiT«f    Staoons.     Inc.. 
NasXuaNH 


FMNo 


ePED-840430g 


Ooctiat 
Na 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  bek>w.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR 19347,  May  29. 19B6. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  Heading.  Applicaats 

1.  Comparathre-NcMOOBimerciat  Educational 
FM.AJ 

2.  Uttimate.  A.B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  apphcant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc.,  2100  M  Street  NW., 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 
W.lanGay. 

Assistant  Chief,  Audio  Services  Division. 
Mass  Media  Bureau. 

(FR  Doc.  87-27510  Filed  11-30-87;  8:45  am) 
MLLim  cow  «7ia-«Mi 


Applications  for  Consolidated 
Procoodlng;  Twin  CNy  Broadcasting, 
lnc.,ataL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Appicail.  dly  and  SIM* 

neNo 

MM 

Oockal 

No 

Inc.  SmN  S«e.  Mane.  ML 
a  Central  Mic«iig«i  Unwer- 

■ly.SautaiaHeiie.MIL 
C.  Stone     Conwnunicalione. 

Me,SmMSlm.Mm».m. 

•m-asornnj 

BPH-8S0712XX 
8PH-850712XV 

87-496 

2.  IHitsuant  to  section  309(e)  of  the 
ConununicatiaBS  Act  of  1934.  as 
amended,  the  above  applicants  have 
been  designated  for  hearing  in  a 


consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  to  signify  whether 
the  issue  in  question  applies  to  that 
particular  applicant 

Issae  Heading  and  Applicants 

1.  Comparative.  A.  B 

2.  Ultimate.  A.  B 

3.  If  there  is  any  ncn-standardized 
i«sue(8)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  appliGant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street  NW.. 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 
W.  )an  Gay, 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 
[FR  Doc.  87-27511  Filed  11-30-67;  8:45  am] 

BILUNB  CODE  «rta-04-ll 


FEDERAL  HOME  LOAN  BANK  BOARD 
[No.  AC-68t;  FHI3B  No.  2932] 

First  Federal  Saving  &  Loan 
Association  of  Griffin;  Griffin  GA;  Final 
Action;  ApproMd  ol  Conversion 
Applicalion 

November  25. 1987. 

Notice  is  hereby  given  that  on 
November  12, 1987,  the  Office  of 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  First  Federal  Savings  and 
Loan  Association  of  Griffin,  Griffin, 
Georgia,  for  permission  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Board,  1700  G 
Street  NW^  Washington.  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  of 
the  Federal  Home  Loan  Bank  of  Atlanta, 
1475  Peachtree  Street  NE.,  Atlanta, 
Georgia  30309. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 
Assistant  Secretary. 
(FR  Doa  87-  27558  FHed  11-30-87: 8:45  am] 

BILUNQ  COOE  e720-01-M 


Vernon  Savings  &  Loan  Association, 
FSA;  DaHas,  TX;  Appointment  of 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933. 12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
CorporatiuB  as  sole  receiver  for  Vernon 
Savings  and  Loan  Associatiaa.  FSA. 
Dallas,  Texas  on  November  19, 1987. 

Dated:  November  25. 1987. 

John  M.  Buddey,  fr.. 

Secretary. 

[FR  Doc.  87-27557  Filed  11-30-87;  8:45  am] 

Bftima  CODE  tno-«n-« 


FEDERAL  MARITIME  COMMISSION 
Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  following 
agreement(s)  pursuant  to  section  5  of  the 
Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commissioa,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
commenU  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreements  No.: 

202-010270-023 

202-010656-023 

Titles: 

(1)  Gulf-European  Freight  Association 
Agreement 

(2)  North  Europe-U.S.  Gulf  Freight 
Associatioo  Agreement 

ParUes  (1)  a  (2f: 

Compagnie  Generale  Maritime  (CGM) 

Lykes  Bros.  Steamship  Co.,  Inc. 

Gulf  Container  Lines  (GCL),  B.V. 

Hapag-Uoyd  AG 

Sea-Land  Service,  Inc. 

P  &  OCL  (Trans  Freight  Lines)  Limited 

Nedlloyd  Liinen,  B.V. 

Synopsis:  The  proposed  amendments 
would  add  a  stipulation  that  the 
authority  of  the  parties  to  engage  in 
inland  European  transportation  of  cargo 
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includes  authority  to  agree  upon  prices 
to  be  paid  to  European  inland  carriers. 

Agreements  No.: 
(1) 202-010270-022 
(2)  202-010656-022 
Titles: 

(1)  Gulf-European  Freight  Association 
Agreement 

(2)  North  Europe-U.S.  Gulf  Freight 
Association  Agreement 

Parties  (1)  »  (2): 

Compagnie  Generale  Maritime  (CGM) 

Lykes  Bros.  Steamship  Co.,  Inc. 

Gulf  Container  Line  (GCL),  B.V. 

Hapag-Uoyd  AG 

Sea-Land  Service,  Inc. 

P  &  OCL  (Trans  Freight  Lines)  Limited 

Nedlloyd  Lijnen,  B.V. 

Synopsis:  The  proposed  amendments 
would  clarify  the  authority  and  practices 
of  the  agreements  concerning  the 
payment  of  freight  forwarder 
compensation  and  would  enlarge  the 
record  retention  provisions  of  activities 
under  the  agreements. 

Agreement  No.:  226-010916-001. 
Title:  Global  Equipment  Management 
Agreement. 

Parties: 

The  East  Asiatic  Co.  Ltd.  A/S 
Johnson  Line  AB 

RederiaktiebolagetTransatlanticWilh. 
Wilhelmsen  Limited  A/S 

Barber  Blue  Sea 

EAC-PNSL  Service  Ltd. 

EAC  Lines  Trans  Pacific  Service  Ltd. 

Johnson  Scanstar 

Pacific  Australia  Direct  Line 

Rederiaktiebolaget  Transocean 

Synopsis:  The  proposed  amendment 
would  admit  Johnson  South  America 
Lines  AB,  Rosa  Line  joint  service  and 
Streamline  joint  service  as  parties  to  the 
agreement.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  203-010973-001. 
Title:  Trans  Freight  Lines/Nedlloyd 
Agreement. 

Parties: 

Trans  Freight  Lines 

Nedlloyd  Lijnen,  B.V. 

Synopsis:  The  proposed  amendment 
would  provide  that  either  party  may 
participate  in  any  agreement  effective 
under  the  Shipping  Act  of  1984  which 
permits  ocean  common  carriers  in  the 
trade  to  charter  space  from  one  another 
under  circumstances  of  force  majeure. 
The  parties  have  requested  a  shortened 
review  period. 

^  By  Order  of  the  Federal  Maritime 
Commission. 


Dated:  November  25, 1987. 
loseph  C.  Polking, 

Secretary. 

Dated:  November  25, 1987. 
[FR  Doc.  87-27545  Filed  11-30-87;  8:45  am] 

BILLING  COOE  6730-01-lt 

Security  for  the  Protection  of  the 
Public;  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  has  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3. 
Pub.  L.  89-777  (80  Stat.  1357. 1358)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Signet  Cruise  Line  A/S,  55  Francisco 
Street,  San  Francisco,  California  94133. 

Date:  November  25, 1987. 
Joseph  C.  PoUdng, 
Secretary. 
[FR  Doc.  87-27546  Filed  11-25-87;  8:45  am] 

BILUNQ  COOE  a730-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

November  24, 1987. 

Background 

Notice  is  hereby  given  of  an 
amendment  to  proposed  information 
collection(s)  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  and  approval  under  the 
Paperwork  Reduction  Act  (Title  44 
U.S.C.  Chapter  35)  and  under  OMB 
regulations  on  Controlling  Paperwork 
Burdens  on  the  Public  (5  CFR  Part  1320). 
Notice  of  the  proposed  revisions  to  the 
information  collection(s)  was  published 
in  the  Federal  Register  of  November  6, 
1987.  A  copy  of  the  proposed 
information  collection(s)  and  supporting 
documents  is  available  from  the  agency 
clearance  officer  listed  in  the  notice. 
Any  comments  on  the  proposal  should 
be  sent  to  the  OMB  desk  officer  listed  in 
the  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer— Nancy  Steele— Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3822). 

OMB  Desk  Officer— Robert 
Fishman — Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 


Executive  Office  Building,  Room  3228, 
Washington,  DC  20503  (202-395-7340). 

Request  for  OMB  .Approval  to  Revise 
the  Following  Report 

Report  title:  Reports  of  Condition  and 
Income. 

Agency  form  number  FFIEC  031-034. 

OMB  Docket  number  7100-0036. 

Frequency:  Quarterly. 

Reporters:  State  member  banks. 

Annual  reporting  hours:  149.178. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  324)  and  is  given  partial 
confidential  treatment. 

State  member  banks  are  required  to 
file  detailed  schedules  of  assets, 
liabilities,  and  capital  accounts  in  the 
form  of  a  condition  report  and  summary 
statement;  detailed  schedule  of 
operating  income  and  expense,  sources 
and  disposition  of  income,  and  changes 
in  equity  capital  in  the  form  of  an 
income  statement;  and  a  variety  of 
supporting  schedules.  Data  are  used  for 
supervisory  and  monetary  policy 
purposes. 

This  amendment  gives  notice  of 
change  in  effective  date  for 
implementation  of  a  revised  format  for 
Schedules  RI-E  of  all  reports,  in  which 
nine  specific  questions  are  to  be 
substituted  for  the  current  free-form 
questions,  to  permit  electronic  entry. 
"The  date  for  implementation  of  this 
revision  is  to  be  as  of  the  December  1987 
reports,  instead  of  the  March  1988  report 
date  as  originally  proposed.  The  other 
revisions  described  in  the  Federal 
Register  notice  of  November  6,  and 
revisions  covered  by  the  Federal 
Register  notice  of  August  11, 1987.  are  to 
be  implemented  as  originally  proposed. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  24, 1987. 
WilUam  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  87-27479  Filed  11-30-87;  8:45  am] 

BILUNG  COOE  KKMII-M 


Bank  of  New  York  Co.,  Inc.,  et  al.; 
Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies, 
and  Acquisitions  of  Nonbanking 
Companies;  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  87- 
23787)  published  at  page  38273  of  the 
issue  for  Thursday,  October  15, 1987. 

Under  the  Federal  Reserve  Bank  of 
New  York,  the  entry  for  Bank  of  New 
York  Company,  Inc.  is  revised  to  read  as 
follows: 


BEST  COPY  AVAILABLE 


45G90 
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A.  Federal  Reserve  Bank  of  New  York 

(A.  Marshatl  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  Yoik 
10045:  I 

1.  The  Bank  of  New  York  Company. 
Ina.  New  York,  New  York;  to  acquire 
100  percent  of  the  voting  shares  of  Irving 
Bank  Corporation,  New  York,  New  York, 
and  thereby  indirectly  acquire  Irving 
Trust  Company,  New  York,  New  York; 
The  Bank  of  Lake  Placid,  Lake  Placid, 
New  York;  Bank  of  Long  Island, 
Babylon,  New  York;  Central  Trust 
Company,  Rochester,  New  York; 
Dutchess  Bank  and  Trust  Company, 
Poughkeepsie,  New  York;  Endicott  Trust 
Company,  Endicott,  New  York;  The  First 
National  Bank  of  Hancock,  Hancock, 
New  York:  The  First  National  Bank  of 
Moravia,  Moravia,  New  York:  The 
Fulton  County  National  Bank  &  Trust 
Company,  Gloversville,  New  York:  The 
Hayes  National  Bank,  Clinton,  New 
York;  The  Merchants  National  Bank  & 
Trust  Company  of  Syracuse,  Syracuse, 
New  York;  Nanuet  National  Bank, 
Nanuet,  New  York:  Union  National 
Bank,  Albany,  New  York;  and  Scarsdale 
National  Bank  and  Trust  Company, 
Scarsdale,  New  York. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire 
Irving  Business  Center,  Inc.,  New  York, 
New  York,  and  thereby  engage  in  the 
business  of  marketing  the  products  and 
services  of  Irving  Trust  Company 
pursuant  to  §  225.25(b)(1)  and  (5):  Irving 
Financial  Centers.  Inc.,  New  York,  New 
York,  and  thereby  engage  in  consumer 
lending  and  commercial  lending  to  local 
business  pursuant  to  S  225.25(b)(1); 
Irving  Life  Insurance  Company,  New 
York.  New  York,  and  thereby  engage  in 
providing  credit-related  life,  mortgage 
and  health  insurance  pursuant  to 
§  225.25(b)(8):  Irving  Trust  Company 
California,  San  Francisco,  California; 
and  thereby  engage  in  providing 
fiduciary,  custody  and  investment 
management  services  pursuant  to 
S  225.25(b)(3):  Irving  Trust  Company 
Florida,  Miami,  Florida:  and  thereby 
engage  in  providing  fiduciary,  custody 
and  investment  management  services 
pursuant  to  §  225.25(b)(3):  One  Wall 
Street  Brokerage,  Inc.,  New  York,  New 
York,  and  thereby  engage  in  securities 
brokerage  activities  pursuant  to 
§  225.25(b)(15):  Briggs,  Schaedle  Futures 
Inc.,  New  York,  and  thereby  engage  in 
futures  commission  merchant  for 
nonaffiliated  persons  in  the  execution 
and  clearance  of  futures  contracts  and 
options  on  futures  contracts  pursuant  to 
5  225.25{b)(18):  Liberty  Brokerage,  Inc.. 
New  York,  New  York,  and  thereby 
engage  as  interdealer  broker  of  U.S. 
Government  Securities  pursuant  to 


§  225.25(b)(15):  Irving  Services 
Corporation,  New  York,  New  York,  and 
thereby  engage  in  servicing  loans 
primarily  related  to  credit  card 
purchases  and  providing  data 
processing  services  to  others  pursuant  to 
§  225.25(b)(1)  and  (b)(7);  and  Irving 
Leasing  Corporation,  New  York,  New 
York,  and  its  twelve  subsidiaries,  and 
thereby  engage  in  leasing  personal  or 
real  property  or  acting  as  agent,  broker 
or  adviser  in  leasing  such  property 
pursuant  to  §  225.25(b)(5);  and  Irving 
Securities,  Inc.,  New  York,  New  York, 
and  thereby  engage  in  securities  trading 
activities,  including  acting  as  a  primary 
dealer  in  U.S.  Government  securities 
pursuant  to  S  225.25(b)(16]  of  the  Board's 
Regulation  Y. 

Comments  on  this  application  must  be 
received  by  December  4, 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  24, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[PR  Doc.  87-27477  Filed  11-30-87;  8:45  am] 

BILUNG  COOE  <310-01-M 


Bamett  Banks,  Inc.,  et  al.;  Applications 
To  Engage  de  Novo  in  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.23(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 


accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  18, 1987. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Bamett  Banks,  Inc.,  Jacksonville, 
Florida;  to  engage  de  novo  through  its 
subsidiary.  Verifications,  Inc., 
Jacksonville,  Florida,  in  acting  as  a 
merchant  processor  for  Visa  and 
MasterCard  accounts  pursuant  to 

S  225.25(a)(1)  of  die  Board's  Regulation 
Y. 

2.  Deposit  Guaranty  Corp.,  Jackson, 
Mississippi:  to  engage  de  novo  through 
its  subsidiary,  G  &  W  Life  Insurance 
Company,  Jackson,  Mississippi,  in 
providing  credit  insurance  related  to 
extensions  of  credit  by  Applicant  and 
any  or  its  subsidiaries  and  affiliates  to 
ensure  the  repayment  of  outstanding 
balances  due  on  any  such  extension  of 
credit  in  the  event  of  death,  disability,  or 
involuntary  unemployment  of  debtor 
pursuant  to  §  225.25(b)(8)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  State  of  Mississippi 
and  the  Southeast. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  24. 1987. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-27481  Filed  11-30-87;  8:45  am) 

BILLING  COOE  6210-01-M 


First  Eastern  Corporation,  et  ai.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  S  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
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noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufHce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  18. 1987. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  First  Eastern  Corporation,  Wilkes- 
Barre,  Pennsylvania;  to  acquire  Dolphin 
and  Bradbury,  Inc.,  Philadelphia, 
Pennsylvania,  and  thereby  engage  in 
underwriting  and  dealing  in  government 
obligations  and  Money  Market 
instruments  pursuant  to  §  225.25(b)(16) 
of  the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the 
Commonwealth  of  Pennsylvania. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  U.S.  Bancorp.  Portland.  Oregon:  to 
acquire  Sheppard  Financial  Services, 
Inc.,  Seattle.  Washington,  and  thereby 
engage  in  acting  as  an  investment 
advisor  and  providing  portfolio 
investment  advice  pursuant  to 
§§  225.25(b)(4)  (ii)  and  (iii)  of  the  Board's 
Regulation  Y.  Comments  on  this 
application  must  be  received  by 
December  14, 1987. 


Board  of  Covemora  of  the  Federal  Reserve 
System,  November  24. 19S7. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-27482  Filed  11-30-87;  8:45  am| 
BNXNNt  COOE  S210-01-M 


First  National  of  Nebraska,  Inc; 
Acquisition  of  Company  engaged  In 
Permissible  Nonbanking  Actlvltfes 

The  organization  listed  in  this  notice 
has  applied  under  §  255.23(a)(2J  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
questicm  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
descreased  in  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
facts  that  are  in  dispute,  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  16, 
1987. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  First  National  of  Nebraska,  Inc.. 
Omaha,  Nebraska:  to  acquire  Data 
Management  Products,  Inc.,  Omaha. 
Nebraska,  and  thereby  engage  in 


providing  to  others  data  processing  and 
data  transmisison  .services  pursuant  to 
§  225.25(b)(7)  of  the  Boards  Regulation 
Y. 

Board  of  Governor*  of  the  Fedeial  Reserve 
System.  November  24. 1987. 
James  McAfee, 

.Associate  Secretary  of  the  Board. 
jFR  Doc.  87-274a5  Filed  11-30-87;  8:45  umj 
BILUNG  CODE  6310-01-M 


First  Union  Corp.,  at  aM  Formations  o^, 
Acquisitions  by;  and  Mergers  of  Ban 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  18, 1987. 

A.  Federal  Reserve  Bank  of  Richmond 
(Uoyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  First  Union  Corporation,  Charlotte. 
North  Carolina:  to  acquire  100  percent  of 
the  voting  shares  of  Florida  Commercial 
Banks,  Inc.,  Miami,  Florida,  and  thereby 
indirectly  acquire  Commercial  Bank  & 
Trust  Company.  Miami,  Florida: 
Merchants  Bank  of  Miami.  Miami, 
Florida:  Commercial  Bank  of  Kendall, 
Miami.  Florida;  Bank  of  Palm  Beach  and 
Trust  Company,  Palm  Beach,  Florida: 
and  the  First  State  Bank  of  Lantana, 
Lantana,  Florida.  Comments  on  this 
application  must  be  received  by 
December  23, 1987. 

B.  Fefieral  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
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Marietta  Street  NW..  Atlanta.  Georgia 
30303: 

1.  CB&T  Bancshares,  Inc.,  Columbus, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Northwest  Florida 
Banking  Corporation,  Quincy,  Florida, 
and  thereby  indirectly  acquire  The 
Quincy  State  Bank,  Quincy,  Florida,  and 
the  Tallahassee  State  Bank, 
Tallahassee,  Florida. 

2.  First  Alabama  Bancshares.  Inc., 
Montgomery,  Alabama,  and  Golden 
Summit  Corporation,  Milton,  Florida;  to 
acquire  100  percent  of  the  voting  shares 
of  Sunshine  Bankshares  Corporation. 
Fort  Walton  Beach.  Florida,  and  thereby 
indirectly  acquire  Sunshine  Bank  of  Fort 
Walton  Beach.  Fort  Walton  Beach. 
Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  24, 1987. 
lame*  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-27483  Filed  11-30-87;  8:45  un) 
MIJJNa  COOK  nio-si-M 


Chang*  In  Bank  Control  Notices; 
AcquiaHions  of  Stiaras  of  Bank*  or 
Bank  HokNng  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  18179(j)(7)).  I 

The  notices  are  available  for      I 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  o^ices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  14, 1987. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  Edward/.  Geoghegan,  Clearwater, 
Florida;  to  acquire  15.8  percent  of  the 
voting  shares  of  Florida  BanCorporation, 
Inc.,  Clearwater,  Florida,  and  thereby 
indirectly  acquire  Florida  Bank  of 
Commerce.  Clearwater,  Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Union  Bank  &  Trust  Co. /Northwest 
Capital  Management,  Helena.  Montana: 
Oscar  Svendsen,  Froid.  Montana;  Kent 


Douglas.  Livingston.  Montana;  in  their 
capacities  as  trustees  for  the  benefit  of 
Helen  Hornby,  Froid,  Montana,  to 
acquire  an  additional  6.1  percent  of  the 
voting  shares  of  Northwestern  Wyoming 
Bank  Corporation.  Newcastle.  Wyoming, 
and  thereby  indirectly  acquire  First 
State  Bank  of  Newcastle,  Newcastle. 
Wyoming. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  David  F.  Stein,  Laguna  Beach. 
California;  to  acquire  18.54  percent  of 
the  voting  shares  of  PNB  Financial 
Group,  Newport  Beach,  California,  and 
thereby  indirectly  acquire  PaciHc 
'  National  Bank,  Newport  Beach. 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  24, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-27484  Filed  11-30-87;  8:45  am] 
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Keycorp,  et  al^  AppllcatkMis  To 
Engage  de  Novo  in  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 


not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  18, 1987. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  KeyCorp,  Albany,  New  York;  to 
engage  de  novo  through  its  subsidiary. 
Key  Trust  Company  of  the  Northwest. 
Seattle.  Washington,  in  performing 
functions  or  activities  that  may  be 
performed  by  a  trust  company  pursuant 
to  §  225.25(b)(3)  of  the  Board's 
Regulation  Y.  "These  activities  will  be 
performed  in  the  states  of  Washington 
and  Oregon.  Comments  on  this 
application  must  be  received  by 
December  14, 1987. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vi^e 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Franklin  Financial  Services 
Corporation,  Chambersburg, 
Pennsylvania;  to  engage  de  novo  through 
its  subsidiary,  Franklin  Founders  Life 
Insurance  Company.  Phoenix,  Arizona, 
in  the  reinsurance  of  credit  insurance  in 
connection  with  loans  secured  by  first 
mortgages,  including  both  life  and 
disability  insurance.  This  activity  will 
be  conducted  in  South  Central 
Pennsylvania. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  PBM Bancorp,  Inc..  Marion,  Illinois; 
to  engage  de  novo  in  performing  data 
processing  services  for  a  non-subsidiary 
bank  pursuant  to  §  225.25(b)(7)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  the  State  of  Illinois. 

D.  Federal  Reserve  Bank  of 
Minneapolis  ()ames  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Menomonie  Financial  Services. 
Inc..  Menomonie,  Wisconsin;  to  engage 
de  novo  through  its  subsidiary. 
Electronic  Strategies,  Inc.,  Menomonie. 
Wisconsin,  in  providing  data  processing 
and  data  transmission  services  pursuant 
to  §  225.25(b)(7);  and  providing 
management  consulting  advice  to 
nonaffiliated  bank  and  nonbank 
depository  institutions  pursuant  to 
§  225.25(b)(ll)  of  the  Board's  Regulation 


Y.  These  activities  will  be  conducted  in 
West  Central  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System.  NovRmber  24. 1987. 

lames  McAfee. 

Associate  Secretary  of  the  Board. 

|FR  Doc.  87-27486 Filed  11-30-87;  8:45  am) 
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New  Hampstiire  Savings  Banks  Corp., 
et  al,;  Formations  of.  Acquisitions  by, 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  18. 1987. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Neiv  Hampshire  Savings  Bank 
Corp.,  Concord,  New  Hampshire;  to 
acquire  100  percent  of  the  voting  shares 
of  New  I  lampshire  Savings  Bank  of 
Nashua,  Nashua,  New  Hampshire,  the 
successor  by  merger  of  NHSB/Nashua 
and  First  Federal  Bank,  FSB,  Nashua, 
New  Hampshire. 

2.  Portsmouth  Bank  Shares.  Inc., 
Portsmouth,  New  Hampshire;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Portsmouth  Savings  Bank.  Portsmouth, 
New  Hampshire,  and  7.64  percent  of  the 
voting  shares  of  First  Coastal  Banks, 
Inc.,  Portsmouth,  New  Hampshire,  and 
thereby  indirectly  acquire  The  First 
National  Bank  of  Portsmouth, 


Portsmouth,  New  Ilamsphire,  and 
Merchants  National  Bank  of  Portsmouth, 
Dover.  New  Hampshire. 

B.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  Community  National  Bancorp,  Inc., 
Staten  Island,  New  York;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  National  Bank  and  Trust 
Company  of  New  York,  Staten  Island, 
New  York. 

C.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  Eest  Byrd  Street.  Richmond.  Virginia 
23261: 

1.  Pocahontas  Bankshares 
Corporation,  Bluefield,  West  Virginia;  to 
acquire  91.5  percent  of  the  voting  shares 
of  The  Bank  of  Oceana,  Oceana,  West 
Virginia. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166c 

1.  Lincoln  County  Bancorp,  Inc..  Troy, 
Missouri;  to  acquire  100  percent  of  the 
voting  shares  of  Conmierce  Bank  of 
Louisiana,  N.A..  Louisiana,  Missiouri. 
Comments  on  this  application  must  be 
received  by  December  14, 1987. 

E.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble;  Vice  President)  400 
South  Akard  Street.  Dallas  Texas  75222: 

1.  First  Delhi  Corporation,  Delhi, 
Texas;  to  acquire  51  percent  of  the 
voting  shares  of  Security  Bancshares 
Incorporated,  Monroe,  Louisiana,  and 
thereby  indirectly  acquire  Security 
Bank.  Monroe  Louisiana. 

F.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Baldi  Bros.  Construction  Co. 
Retirement  Trust,  Beaumont.  California; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Gateway  Western  Bank, 
Beaumont,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  24. 1987. 
lames  McAfee, 

Associate  Secretory  of  the  Board. 
(FR  Doc.  87-21487  Filed  11-30-87;  8:45  am) 
BILUNQ  CODE  e21(MI1-M 


Pacific  Bank,  National  Association; 
Corporation  To  do  Business  Under 
Section  25(a)  of  the  Federal  Reserve 
Act 

An  application  has  been  submitted  for 
the  Board's  approval  of  the  organization 
of  a  corporation  to  do  business  under 
section  25(a)  of  the  Federal  Reserve  Act 
("Edge  Corporation")  The  Edge 


Corporation  would  operate  as  a 
subsidiary  of  the  applicant.  The  factors 
that  are  to  be  considered  in  acting  on 
the  application  are  set  forth  in  §  211.4(a) 
of  the  Boards:  Regulation  K  (12  CFR 
211.4(a)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  listed  for 
that  notice.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identify  specifically  any 
questions  of  fact  that  are  in  dispute,  and 
summarize  the  evidence  that  would  be 
presented  at  a  hearing.  Any  person 
wishing  to  comment  on  the  application 
should  submit  views  in  writing  to  be 
received  not  later  than  December  14. 
1987. 

A.  Board  (rf  Governor  of  the  Federal 
Reserve  System  (William  W.  Wiles. 
Secretary)  Washington.  DC  20551: 

1.  The  Pacific  Bank,  National 
Association,  San  Francisco.  California; 
to  establish  a  corporation  to  be  known 
as  The  Pacific  International  Bank.  This 
application  may  be  inspected  at  the 
Federal  Reserve  Bank  of  San  Francisco. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  24, 1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  87-27488  Filed  11-30-87;  8:45  am| 
BtujNQ  cooe  aie-oi-M 


Formations  of,  Acquisitions  by,  and 
Mergers  Bank  Holding  Companies  of 
and  Acquisitions  of  Nonbanking 
Companies;  Banc  One  Corp.,  et  al.; 
Correction  to  Sunwest  Financial 
Services,  Inc. 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  87- 
26661)  published  at  page  44483  of  the 
issue  for  Thursday,  November  19, 1987. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City,  the  entry  for  Sunwest 
Financial  Services,  Inc.  is  revised  to 
read  as  follows: 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoeing,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Sunwest  Financial  Services.  Inc., 
Albuquerque,  New  Mexico;  to  acquire 
through  its  wholly  owned  subsidiaries, 
Sunwest  Acquisition  Corp., 
Albuquerque.  New  Mexico  and  Sunwest 
Merger  Corp.,  Albuquerque,  New 
Mexico,  the  voting  shares  of  American 
Southwest  Bancshares,  Inc.,  El  Paso, 
Texas,  and  thereby  indirectly  acquire 
American  Bank  of  Commerce,  El  Paso, 
Texas,  and  American  Bank  of 
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Commerce-East.  El  Paso,  Texas.  In 
addition.  Sunwest  Acquisition  Corp.  and 
Sunwest  Merger  Corp.  have  applied  to 
become  bank  holding  companies. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  expand  its 
current  credit  related  insurance  agency 
and  reinsurance  activity  to  cover 
extensions  of  credit  by  the  proposed 
Texas  subsidiary  banks. 

Comments  on  this  application  must  be 
received  by  December  9, 1987. 

Board  of  Covemore  of  the  Federal  Reserve 
System.  November  24. 1987. 
fames  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc  87-27480  Filed  11-30-87;  8:45  amj 

aiLUNQ  COOC  UIO-OI-M 


DEPARTIIENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  87P-0151/CP] 


Petition  Requesting  FDA  To  Set  Up 
Pilot  Program  Substituting  Drug 
Subctance  Applications  for  Drug 
Master  Files 

agency:  Food  and  Drug  Administration. 
ACTKWl:  Notice. 

SUMMWWY;  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
rUing  of  a  petition  that  requests  that  the 
agency  set  up  a  pilot  program  permitting 
the  separate  review  and  approval  of 
drug  substance  applications.  The  pilot 
program,  which  would  be  administered 
by  the  Division  of  Generic  Drugs  in  the 
Center  for  Drug  Evaluation  and 
Research,  would  permit  drug  substance 
applications  for  six  drug  substances  and 
allow  abbreviated  new  drug  application 
applicants  to  incorporate-by-reference 
the  data  and  information  in  a  drug 
substance  application  to  their 
applications.  In  addition,  the  petition 
requests  that  the  pilot  program,  if  it  is 
successful,  be  expanded  to  include  all 
drug  substances  likely  to  be  part  of  an 
abbreviated  new  drug  application. 
DATE:  Comments  by  February  29. 1988. 
AOORESS:  Requests  for  a  copy  of  the 
petition  and  written  comments  regarding 
the  petition  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62. 5600  Fi$her8 
Lane,  Rockville,  MD  20857.  | 

FOR  nmTNEII  iWrOWATlOW  CONTACT. 
Ridiard  L  Arkin.  Center  for  Drug 
Evaluation  and  Research  (HFN-362). 
Food  and  Drug  Administration,  5600 
Fisiiers  Lane.  Rockville.  MD  20857,  301- 
295-8046. 


SUPPLBNENTAflV  niTOWMATION:  A 
petition  dated  April  23. 1987,  (Docket 
No.  87P-0151/CP)  has  been  filed  with 
the  agency  on  behalf  of  the  Generic 
Pharmaceutical  Industry  Association 
requesting  the  agency  to  establish  and 
administer  a  pilot  program  that  would 
permit  the  filing,  in  lieu  of  drug  master 
files,  of  drug  substance  applications. 
Drug  substance  applications  would 
contain  data  and  information  about 
certain  drug  substances  and  would  be 
reviewed  independently  from 
abbreviated  new  drug  applications. 
Under  this  program,  drug  substance 
could  be  approved  for  use  in  the 
manufacture  of  a  drug  product  under  a 
drug  substance  application  and 
subsequently  referenced  in  an 
abbreviated  new  drug  application.     • 
The  petitioner  further  requests  that, 
following  the  completion  of  the  pilot 
program  and  a  determination  that  the 
results  of  the  program  so  warrant,  the 
program  of  independent  review  and 
approval  of  drug  substance  applications 
be  expanded  to  include  most  or  all  drug 
substances  for  which  abbreviated  new 
drug  applications  are  tiled  or  may  be 
reasonably  expected  to  be  filed.  The 
drug  substances  that  the  petition 
requests  be  included  in  the  pilot 
program  are  hydrochlorothiazide  and 
thioridazine,  methyldopa,  fiurosemide, 
piroxicam.  and  atenolol. 

The  petition  asserts  that  the  requested 
actions  would  bring  about  increased 
speed,  certainty,  and  efficiency  in  the 
processing  of  applications. 

The  petition  asserts  that  the  agency's 
authority  for  this  pilot  program  is  within 
the  discretion  of  the  Commissioner  of 
Food  and  Drugs  under  21  CFR  314.420. 

FDA  is  currently  examining  the  merits 
of  this  petition  and  is,  by  this  notice, 
giving  anyone  who  may  be  affected  by 
this  petition  or  is  otherwise  interested  in 
the  outcome,  an  opportunity  to 
comment 

Interested  persons  may,  on  or  before 
February  2a  1988.  submit  written 
comments  on  the  petition  to  the  Dockets 
Management  Branch  (address  above). 
These  comments  will  be  considered  in 
preparing  an  agency  response  to  the 
petition.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document 

The  petition  and  received  comments 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday.  Requests 
for  a  single  copy  of  the  petition  should 
be  sent  to  the  Dockets  Management 
Branch. 


Dated:  November  23, 1987 
lolin  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  87-27976  Filed  ll-30-87;.8:45  am) 

BHJJNG  COOC  41W-01-M 

National  Institutes  of  Health 

Nationai  Inctituts  of  Oanlal  Research; 
Meeting  of  Boaid  ol  SdonUfic 
Counselors 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Institute  of  Dental  Research  (NIDR).  on 
December  8-10, 1987,  in  Conference 
Room  117.  Building  3a  National 
Institutes  of  Health.  Bethesda. 
Maryland.  The  meeting  will  be  open  to 
the  public  from  9:30  a.m.  to  recess  on 
December  8  and  from  9  a.tn.  to  1  p.m.  on 
December  9.  to  discuss  program  policies 
and  issues.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b{c)(6).  title  5,  U.S.C.  and 
sec.  10(d)  of  Pub.  L  92-463.  the  meeting 
will  be  closed  to  the  public  from  1  p.m. 
to  recess  on  December  9  and  from  9  a.m. 
to  adjournment  on  December  10  for  the 
review,  discussion,  and  evaluation  of 
individual  programs  and  projects 
conducted  by  the  NIDR,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy. 

Dr.  Abner  Notkins.  Director  of 
Intramural  Research.  NIDR.  NIH. 
Building  30.  Room  132,  Bethesda.  MD 
20892  (telephone  301-496-1483)  will 
provide  a  summary  of  the  meeting, 
roster  of  committee  members  and 
substantive  program  uiformation. 

Dated:  November  6, 1987. 
Betty  |.  B«veridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  87-27864  Piled  11-30-87;  8:45  am] 

BILLINO  CODE  4140-«1-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Designation  of  Klamath  Rhfer  Basin 
Conservation  Area 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice^ 

summary:  As  directed  by  the  Klamath 
River  Basin  Fishery  Resources 
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Restoration  Act  and  as  authorized  by 
the  Secretary  of  the  Interior,  the 
Director.  U.S.  Fish  and  Wildlife  Service, 
designates  all  of  the  anadromous  fish 
habitats  and  resources  of  the  Klamath 
River  Basin  as  the  Klamath  River  Basin 
Conservation  Area. 

EFFECTIVE  DATE:  December  31. 1987. 

ADDRESSES:  The  complete  file  related  to 
this  designation  is  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at:  U.S.  Fish  and 
Wildlife  Service.  Klamath  Field  Office, 
1312  Fairiane  Road.  Yreka,  CA  96097. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Ronald  A.  Iverson.  Project  Leader. 
Klamath  Field  Office  at  the  above 
address;  telephone  (916)  842-5763. 

SUPPLEMENTARY  INFORMATION:  Section 
2(a)  of  the  Klamath  River  Basin  Fishery 
Resources  Restoration  Act  (Pub.  L.  99- 
552.  approved  October  27, 1986;  16 
U.S.C.  460SS-460SS-6)  directs  the 
Secretary  of  the  Interior  to 
"...  designate  the  anadromous  fish 
habitat  and  resources  of  the  Klamath 
River  Basin  as  the  Klamath  River  Basin 
Conservation  Area".  The  Area  so 
designated  establishes  the  geographic 
scope  of  the  Klamath  River  Basin 
Conservation  Area  Restoration  Program 
to  be  developed  and  implemented  by  the 
Secretary  in  accordance  with  section 
2(b)  of  the  Act.  In  addition,  the  Area 
defines  the  anadromous  fish  populations 
that  will  be  the  focus  of  the  fishery 
management  plan  and  policy  and 
recommendations  of  the  Klamath 
Fishery  Management  Council  as 
authorized  by  section  3(b)  of  the  Act. 

A  notice  of  intent  to  designate  the 
Klamath  River  Basin  Conservation  Area 
quoting  the  definition  from  section  2(a) 
of  the  Act  was  published  in  the  Federal 
Register  on  March  25, 1987  (52  FR  9550). 
All  interested  parties  were  requested  to 
submit  comments  by  May  11, 1987,  for 
consideration  in  determining  the 
geographic  area  to  be  designated  as  the 
Klamath  River  Basin  Conservation  Area. 
In  addition,  the  proposed  designation 
was  discussed  during  meetings  of  the 
Klamath  Fishery  Management  Council 
on  July  22. 1987.  and  the  Klamath  River 
Basin  Fisheries  Task  Force  on  July  23. 
1987.  No  comments  have  been  received 
on  this  proposal. 

Accordingly,  all  of  the  anadromous 
fish  habitats  and  resources  of  the 
Klamath  River  Basin  are  designated  as 
the  Klamath  River  Basin  Conservation 
Area. 


Dated:  November  23, 1987. 

Steve  Robinson, 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  87-27560  Filed  11-30-87;  8:45  am) 

BILUNG  CODE  430  t-SS-M 


Bureau  of  Indian  Affairs 

Partition  Agreement  Between 
Cherokee  Nation  of  Oklahoma  and 
Kaw,  Otoe-Missouria,  Pawnee,  Ponca 
and  Tonkawa  Indian  Tribes  of 
Oklahoma 

November  17, 1987. 

agency:  Burean  of  Indian  Affairs, 
Interior. 

ACTION:  Correction  of  notice. 

summary:  In  52  FR  26747  for  Thursday, 
July  16, 1987,  the  following  corrections 
are  hereby  made;  Appearing  on  page 

26747,  column  two.  the  legal  description 
is  corrected  in  the  tenth  line  by  deleting 
"Sec.  16.  Lots  1  and  2;  SViNW'A;  SE'A— " 
and  inserting  in  lieu  thereof  "Sec.  16. 
Lots  1  and  2;  SMtNE'A;  SE'A— ".  On  page 

26748.  column  one.  the  land  description 
is  corrected  in  the  eighth  line  by  deleting 
"Sec.  26.  EVi,  Lot  2;  EMsNW'AS 
EV4;NWy4  and  inserting  in  lieu  thereof 
"Sec.  28,  E%  Lot  2;  EViNW'ASEVi; 

Nwy4". 

Hazel  E.  Elbert, 

Acting  Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  87-27586  Filed  11-30-87;  8:45  am  J 
BILUNG  CODE  4310-02-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  21. 1987.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance  of 
these  properties  under  the  National 
Register  criteria  for  evalaution  may  be 
forwarded  to  the  National  Register, 
National  Park  Service.  U.S.  Department 
of  the  Interior.  Washington.  DC  20243. 
Written  comments  should  be  submitted 
by  December  16, 1987. 
Carol  D.  Sliull, 

Chief  of  Registration,  National  Register. 
ALABAMA 
Monlgoinery  County 

Montgomery  vicinity.  Building  800— Austin 
Hall,  Second  St.,  Maxwell  AFB 


Montgomery  vicinity,  Building  836— 
Community  College  of  the  Air  Force 
Building,  Maxwell  Blvd.,  Maxwell  AFB 

Montgomery  vicinity.  Maxwell  Air  Force 
Base  Senior  Officer's  Quarters  Historic 
District.  West  Dr.,  N.  Juniper  &  S.  Juniper 
Sts.,  Inner  Circle,  Center  Dr.,  Sequoia,  & 
East  Dr.,  Maxwell  AFB 

COLORADO 
Montezuma  County 

Mancos,  Mancos  Opera  House,  136  W. 
Grand  Ave. 

FLORIDA 

Alachua  County 

Newberry,  Newberry  Historic  District, 
Roughly  bounded  by  NW  Second  Ave..  NW 
Second  St.,  SW  Second  St.,  Lucile  St.,  & 
NW  Ninth  St 

Collier  County 

Naples.  Naples  Historic  District,  Roughly 
bounded  by  Ninth  Ave.  St,  Third  St., 
Thirteenth  Ave.  S.  A  Gulf  of  Mexico 

Leon  County 

Tallahassee.  Bevard,  Caroline,  Grammar 
School,  727  S.  Calhoun  St. 

IDAHO 

Idaho  County 

Riggins  vicinity,  Beniis.  Polly,  House, 
Accessible  on  Salmon  River  via  boat 

MARYLAND 

Baltimore  County 

Cafonsville,  St.  Charles  College  Historic 

District,  Shelden.  Lake,  &  Montezuma 

Aves. 

Lapeer  County 
Dry  den  vicinity.  Day,  John  W.,  House,  4985 

Dryden  Rd. 

MINNESOTA 

Jackson  County 

Jackson,  Jackson  Commerical  Historic 
District.  Second  St.  between  Sheridan  ft 
While  Sts. 

St.  Louis  County 

Archological  Site  21SL141 
Archological  Site  21SL35 

NEW  YORK 

Albany  County 

Albany,  Buildings  at  744,  740,  748,  750 
Broadway.  744 — 750  Broadway 

UTAH 

Weber  County 

Orgen.  Arvondor  Apartments  (Three-Story 

Apartment  Buildings  in  Ogden,  1908-1928 

MPS).  823  Twenty-third  St. 
Orgen,  Avelan  Apartments  (Three-Story 

Apartment  Buildings  in  Ogden,  1908-1928 

MPS),  449  Twenty-seventh  St. 
Ogden,  A  von  Apartments  (Three-Story 

Apartment  Buildings  in  Ogden,  1908-1928 

MPS),  961  Twenty-fifth  St. 
Ogden,  Barnhart  Apartments  (Three-Story 

Apartment  Buildings  in  Ogden,  1908-1928 

MPS).  861  Twenty-seventh  St. 
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Ogden.  Downing  Apartments  (Three-Story 
Apartment  Buildings  in  Ogden.  1908-1928 
MPS),  357—359  Twenty-seventh  St. 
Ogden.  FaJrview  Apartments  (Three-Story 
Apartment  Buildings  in  Ogden.  1908-1928 
MPS).  579—587  Twenty-seventh  St. 
Ogden.  Farnsworth  Apartments  (Three-Story 
Apartment  Buildings  in  Ogden,  1908-1928 
MPS).  2539  Jefferson  Ave. 

Ogden.  Fern-Marylyn  Apartments  (Three- 
Story  Apartment  Buildings  in  Ogden.  1908- 
1928  MPS).  2579  Adams  Ave. 

Ogden.  Flowers  Apartments  (Three-Story 
Apartment  Buildings  in  Ogden.  1908-1928 
MPS).  2681  Madison  Ave. 

Ogden.  Fontenelle  Apartments  (Three-Story 
Apartment  Buildings  in  Ogden.  1908-1928 
MPS).  2465—2475  Monroe  Ave. 

Ogden.  Geffas  Apartments  (Three-Story 
Apartment  Buildings  in  Ogden,  1908-1928 
MPS).  2675  Grant  Ave. 

Ogden.  Helms  Apartments  (Three-Story 
Apartment  Buildings  in  Ogden.  1908-1928 
MPS).  2248—2250  Jefferson  Ave. 

Ogden.  Hillcrest  Apartments  (Three-Story 
Apartment  Buildings  in  Ogden.  1908-1928 
MPS)  2485  Monroe  Ave. 

Ogden.  La  Frantz  Apartments  (Three-Story 
Apartment  Buildings  in  Ogden,  1908-1928 
MPS)  461  Twenty-sixth  St. 

Ogden,  Ladywood  Apartments  (Three-Story 
Apartment  Buildings  in  Ogden.  1908-1928 
MPS)  670—690  Twenty-sixth  St. 

Ogden,  Mc  Cregor  Apartments  (Three-Story 
Apartment  Buildings  in  Ogden,  1908-1928 
MPS)  802—810  Twenty-fifth  St. 

Ogden.  Peery  Apartments  (Three-Story 
Apartment  Buildings  in  Ogden.  1908-1928 
MPS)  2461  Adams  Ave. 

Ogden.  Rose  Apartments  (Three-Story 
Apartment  Buildings  in  Ogden,  1908-1928 
MPS)  302—308  Twenty-seventh  St. 

Ogden,  Upton  Apartments  (Three-Story 
Apartment  Building  in  Ogden,  1908—1928 
MPS.  2300—2314  Jefferson  Ave. 

[FR  Doc.  87-27344  Filed  11-30-87:  8:45  am] 

BILUNG  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  31068] 


Soutt>em  Railway  Co.  and  Norfollc 
Southern  Corp.;  Purchase;  Illinois 
Central  Gulf  Railroad  Co.  Line; 
Between  Fulton.  KY  and  Haleyville,  AL 

agency:  Interstate  Commerce 

Commission. 

action:  Application  accepted  for 

consideration. 

summary:  The  Commission  is  accepting 
for  consideration  the  application  filed 
October  30, 1987,  by  Southern  Railroad 
Company  to  acquire  Illinois  Central  Gulf 
Railroad  Company's  199-mile  line  of 
railroad  between  Fulton,  KY  and     , 
Haleyville,  AL,  and  154  miles  of 
trackage  rights  over  the  ICG  between 
Fulton.  KY  and  Centralia.  IL. 


date:  Written  comments  must  be  Tiled 
with  the  Interstate  Commerce 
Commission  no  later  than  December  28, 
1987.  Responsive  applications  must  be 
filed  no  later  than  January  11, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H..  Dettmar,  (202)  275-7245 
Paul  Nishimoto,  (202)  275-7888  [TDD  for 

hearing  impaired  (202)  275-1721). 
ADDRESSES:  Unless  otherwise  indicated, 
an  original  and  20  copies  of  all 
documents  should  be  sent  to:  Office  of 
the  Secretary,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

In  addition,  one  copy  of  all  documents 
in  this  proceeding  should  be  sent  to: 

(1)  Rail  Section.  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Applicants'  representatives:  Robert  J. 
Cooney.  One  Commercial  Place, 
Norfolk.  VA  23510 

William  C.  Sippel,  Oppenheimer,  Wolff 
&  Donnelly,  233  N.  Michigan  Avenue, 
Two  Illinois  Center— Suite  2306, 
Chicago,  EL  60601. 
SUPPLEMENTARY  INFORMATION:  The 
application  and  exhibits  are  available 
for  inspection  in  the  Public  Docket  Room 
at  the  offices  of  the  Interstate  Commerce 
Commission  in  Washington,  DC. 

Any  interested  person  may  participate 
in  this  proceeding  by  submitting  written 
comments  regarding  the  application. 
Comments  must  be  filed  no  later  than 
December  28. 1987.  An  original  and  20 
copies  must  be  filed  with  the  Secretary, 
Interstate  Commerce  Commission, 
Washington.  DC  20423.  Written 
comments  shall  be  concurrently  served 
by  first  class  mail  on  the  United  Stales 
Secretary  of  Transportation  and  the 
Attorney  General  of  the  United  States. 

Written  comments  must  also  be 
served  upon  all  parties  of  record  within 
10  days  after  the  service  list  is  issued  by 
the  Commission.  We  plan  to  issue  the 
service  list  by  January  11, 1988.  Any 
person  who  files  timely  written 
comments  shall  be  considered  a  party  of 
record  if  they  so  indicate  in  their 
comments.  In  this  event,  no  petition  for 
leave  to  intervene  need  be  filed. 
Comments  must  contain  the  information 
specified  at  49  CFR  1180.4(d)(l)(iii). 
Additionally,  comments  filed  by 
railroads  must  contain  a  statement  on 
whether  the  commenting  railroad 
intends  to  file  inconsistent  applications, 
petitions  for  inclusion,  trackage  rights, 
or  any  other  affirmative  relief  requiring 
an  application  to  be  filed  with  the 
Commission.  This  will  be  considered  a 
profiling  notice  without  which  the 
commission  will  not  entertain 
applications  for  this  type  of  relief 
Preliminary  comments  from  the 
Secretary  of  Transportation  and 
Attorney  General  must  be  filed  by 
January  11. 1988. 


Parties  seeking  to  modify  any  of  their 
requested  protective  conditions 
specified  in  their  initial  comments  must 
file  a  second  list  of  protective  conditions 
no  later  than  January  11, 1988.  Parties 
shall  not  be  permitted  to  seek  any 
protective  conditions  other  than  those 
requested  in  either  their  first  or  second 
list  of  protective  conditions. 

Parties  filing  responsive  applications 
must  do  so  no  later  than  January  11, 
1988.  Responsive  applications  include 
inconsistent  applications,  petitions  for 
inclusion,  and  any  other  affirmative 
relief  that  requires  an  application  to  be 
filed  with  the  Commission  (including 
trackage  rights:  purchase,  acquisition, 
construction,  or  operation  of  a  raih-oad 
line;  pooling  or  terminal  operations;  or 
abandonment  of  a  railroad  line).  Any 
responsive  applications  that  are  not 
major  are  presumed  to  be  significant. 
Responsive  applications  must  include  all 
supporting  evidence  in  the  form  of 
verified  statements. 

All  evidence  in  opposition  to  the 
primary  application  including  verified 
statements,  is  due  January  11, 1988. 
Opposition  evidence  shall  be  served  on 
all  parties  of  record  and  shall  be  filed 
(with  20  copies)  with  the  Commission. 

Primary  and  responsive  applicants 
and  other  parties  supporting  applicants 
may  file  evidence  in  rebuttal  to  any 
opposition  evidence  (including  opposing 
evidence  submitted  by  interveners). 
Rebuttal  evidence  shall  be  due  January 
26, 1988,  and  must  be  served  on  all 
parties  of  record  and  filed  (with  20 
copies)  with  the  Commission. 

Any  impact  analysis,  traffic  studies, 
and  data  submitted  shall  relate  to  the 
calendar  year  1986.  These  data  may  be 
supplemented  with  more  recent  data 
where  available  and  relevant. 

Parties  should  contact  Paul  Nishimoto, 
(202)  275-7888  to  obtain  docket  numbers 
for  any  responsive  applications. 
Petifions  for  waiver,  clarification,  or 
leave  to  file  an  incomplete  application 
shall  be  filed  no  later  than  December  11, 
1987.  Each  responsive  application  filed 
and  accepted  will  be  consolidated  with 
the  primary  application  in  this 
proceeding. 

Additional  information  is  contained  in 
the  Commission's  decision  (Decision  No. 
3).  To  purchase  a  copy  of  the  full 
decision,  write  to  Dynamic  Concepts, 
Inc.,  Room  2229.  Interstate  Commerce 
Commission  Building,  Washington,  DC 
20423,  or  call  (202)  289-4357/4359  (DC 
Metropolitan  area),  (assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721  or  by 
pickup  from  Dynamic  Concepts,  Inc.,  in 
Room  2229  at  Commission 
headquarters). 


Decided:  November  23, 1987. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Lamboley,  Commissioners 
Sterreft,  Andre,  and  Simmons. 
Noreta  R.  McGee, 
Secretory. 
IFR  Doc.  87-27438  Filed  11-30-87;  8:45  amj 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Institute  of  Museum  Services; 
Conservation  Project  Support  Program 

AGENCY:  Institute  of  Museum  Services. 
NFAH. 

ACTION:  Grant  Application  availability 
notice  for  Fiscal  Year  1988. 


This  grant  application  announcement 
applies  only  to  the  Conservation  Project 
Support  program  awards  under  45  CFR 
Part  1180  for  Fiscal  Year  1988. 

Nature  of  Program:  IMS  makes 
awards  under  the  CP  program  to 
museums  to  assist  with  the  conservation 
of  museum  collections.  The  purpose  of 
these  awards  is  to  ease  the  financial 
burden  borne  by  museums  as  a  result  of 
their  increased  use  by  the  public  and  to 
help  them  carry  out  their  educational 
role,  as  well  as  other  functions.  Section 
206  of  the  Museum  Services  Act,  Title  II 
of  Pub.  L.  94-462,  as  amended,  contains 
authority  for  this  program.  (20  U.S.C. 
965) 

Deadline  Date  For  Transmittal  of 
Applications:  An  application  for  a  new 
grant  must  be  mailed  or  hand-delivered 
by  Friday,  January  22. 1988. 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  Institute  of  Museum 
Services,  1100  Pennsylvania  Avenue, 
NW..  Room  609,  Washington,  DC  20506. 

An  applicant  must  be  prepared  to 
show  one  of  the  following  as  proof  of 
timely  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  dated  proof  of  mailing 
acceptable  to  the  Director  of  IMS. 

If  any  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing:  (1)  A  private 
metered  postmark;  or  (2)  a  mail  receipt 
that  is  not  date-cancelled  by  the  U.S. 
Postal  Service. 

Applications  Delivered  By  Hand:  An 
application  that  is  hand-delivered  must 
be  taken  to  the  Institute  of  Museum 


Services,  Old  Post  Office  Building,  1100 
Pennsylvania  Avenue.  NW.,  Room  609, 
Washington.  DC  20506. 

IMS  will  accept  a  hand-delivered 
application  between  9:00  a.m.  and  4:30 
p.m.  (Washington,  DC  time)  daily, 
except  Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  deadline  date. 

Program  Information:  Program 
information  is  contained  in  the 
following:  final  regulations  published 
June  17. 1983  in  Federal  Register  Vol.  48, 
no.  118,  pages  27727-27734:  amendments 
published  on  April  10. 1984  Federal 
Register  Vol.  49,  no.  70,  pages  14108- 
14111  and  on  June  15. 1984  Federal 
Register  Vol.  49.  no.  117,  pages  24731- 
24733;  notice  of  proposed  rulemaking 
published  on  October  5, 1984  Federal 
Register  Vol.  49,  No.  195.  pages  39346- 
39349;  final  guidelines  and  standards 
published  July  5. 1985  in  Federal 
Register  Vol.  50,  no.  129.  pages  27584- 
27589;  the  Application  forms  and 
accompanying  instructions  in  the 
Application  Packet.  See  paragraph  on 
Application  form. 

Available  Funds:  Approximately 
$3,500,000  pending  Congressional 
appropriation.  IMS  normally,  makes 
conservation  grants  of  no  more  than 
$25,000  in  Federal  funds.  Unless 
otherwise  provided  by  law,  if  the 
Director  determines  that  exceptional 
circumstances  warrant,  the  Director, 
with  the  advice  of  the  Board,  may  award 
a  conservation  grant  which  obligates  in 
excess  of  $25,000  in  Federal  funds.  The 
Director  may  make  such  a  determination 
with  respect  to  a  category  of 
conservation  grants  by  notice  published 
in  the  Federal  Register.  IMS  awards 
conservation  grants  only  on  a  matching 
basis.  This  means  that  at  least  50%  of 
the  costs  of  a  conservation  project  must 
be  met  with  non-federal  funds.  (See  45 
CFR  1180.16(b)). 

Application  Forms:  IMS  is  mailing 
application  forms  and  program 
information  in  a  CP  Application  Packet 
to  museums  and  other  institutions  on  its 
mailing  fist.  Applicants  may  obtain 
Application  Packets  by  writing  or 
telephoning  the  Institute  of  Museum 
Services.  1100  Pennsylvania  Avenue, 
NW..  Room  609,  Washington.  DC  20506, 
(202/786-0539). 

Applicable  Regulations:  Final 
regulations  for  the  Conservation  Project 
Support  grant  program  were  published 
in  the  Federal  Register  on  June  17, 1983, 
FR  Vol.  48,  No.  118.  pages  27727-27734. 
Amendments  to  these  regulations  were 
published  in  the  Federal  Register  on  July 
5, 1985.  50  FR  27585-27588,  and  on 


December  2, 1986.  FR  Vol.  51,  No.  231, 
pp.  43351^3354. 

The  regulations  as  amended 
implement  the  Museum  Services  Act. 
The  amendments  make  technical  and 
other  changes  in  the  eligibility 
conditions  and  other  terms  for  the 
administration  of  the  Conservation 
Project  Support  Program  and  remove 
unneeded  provisions.  As  revised  the 
regulations  published  on  June  17, 1983 
will  apply  to  the  award  of  grants  for 
Fiscal  Year  1988. 

Further  Information:  For  further 
information  contact  Theresa  Michel. 
Public  Affairs  Officer,  Institute  of 
Museum  Services.  1100  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20506, 
Telephone:  (202)  786-0536. 

Dated:  November  25, 1987. 
(Catalogue  of  Federal  Domestic  Assistance 
No.  45.301  Institute  of  Museum  Services) 
Lois  Burke  Shepard. 
Director,  Institute  of  Museum  Services. 
[FR  Doc.  87-27576  Filed  11-30-87:  8:45  am] 

WLUNG  CODE  7036-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
section  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
December  3-5, 1987,  in  Room  1046, 1717 
H  Street,  NW.,  Washington,  DC.  Notice 
of  this  meeting  was  published  in  the 
Federal  Register  on  November  18. 1987. 

Thursday,  December  3, 1987 

8:45  a.m.-9:45  a.m.:  Seismic 
Qualification  of  Equipment  (Open) — 
Briefing  and  discussion  of  proposed 
Final  NRC  Regulatory  Guide  1.100.  Rev. 
2  on  Seismic  Qualification  of  Electric 
and  Mechanical  Equipment  for  Nuclear 
Power  Plants. 

10:00  a.m.-ll:30  a.m.:  Quantitative 
Safety  Goals  (Open) — Review  of 
proposed  implementation  plan  for  NRC 
Quantitative  Safety  Goals. 

11:30  a.m.-12:00  Noon:  ACRS 
i4c</V;Y/'es  (Open/Closed) — Discuss 
anticipated  ACRS  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee 
including  the  internal  allocation  of 
ACRS  resources  to  provide  advice  on 
the  regulation  and  disposal  of  nuclear 
radioactive  waste. 

Portions  of  this  session  will  be  closed 
to  discuss  information  that  involves  the 
internal  personnel  rules  and  practices  of 
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the  agency  and  information  the  release 
of  which  would  represent  an 
unwarranted  invasion  of  personal  i 
privacy.  | 

1:00  p.m.-2:00  p.m.:  NRC  Reseanih 
Program  (Open/Closed) — Meeting  with 
Director,  NRC  Office  of  Nuclear 
Regulatory  Research  to  discuss  items  of 
mutual  interest. 

Portions  of  this  session  will  be  closed 
to  discuss  information  the  premature 
release  of  which  is  likely  to  frustrate  the 
NRC's  ability  to  implement  affected 
programs. 

2:00 p.m.-3:30 p.m.:  Human  Factors 
(Open) — Review  of  proposed  NRC 
policy  regarding  Operator  License 
Fundamentals  Examination. 

3:45  p.  m.  -5:30  p.  m.:  A  CRS  Function 
(Open) — Discuss  the  scope  and  nature 
of  ACRS  activities  in  its  advisory  role. 

5:30  p.m.-6:30 p.m.:  Integrated  Safety 
Assessment  Program  (Open) — Discuss 
proposed  ACRS  action/comments 
regarding  proposed  NRC  Staff 
implementation  of  the  ACRS  report 
dated  July  15, 1987  regarding  this  matter. 

Friday,  December  4, 1987 

8:30  a.m.-9-30  a.m.:  Nuclear  Industry 
Activities  (Open) — Briefing  regarding 
the  U.S.  nuclear  industry  initiatives  to 
improve  the  operations  of  nuclear  power 
plants,  resolve  applicable  generic  issues 
effectively,  and  interface  more 
effectively  with  the  NRC. 

9:30  a.m.-W:30  a.m.  and  10:45  a.m.- 
12:30p.m.:  Requirements  for  Advanced 
Light-  Water  Reactors  (Open) — Briefmg 
by  representatives  of  EPRI  regarding 
proposed  requirements  for  advanced 
light-water  nuclear  power  reactors. 

1:30 p.m.-2:]5 p.m.:  Containment 
Performance  (Open) — Briefing  on 
proposed  NRC  position  regarding 
containment  performance  requirements 
for  nuclear  power  plants. 

2:15  p.m.-2:45 p.m.:  Peach  Bottom 
Nuclear  Power  Station  (Open) — Briefing 
regarding  NRC  criteria  for  proposed 
restart  of  the  Peach  Bottom  Nucleaf 
Power  Station.  I 

2:45  p.m.-4:15  p.m.:  Control  Room 
Habitability  (Open) — Review  of 
proposed  NRC  Task  Action  Plan 
regarding  resolution  of  Generic  Issue  83, 
Control  Room  Habitability. 

4:15  p.m.-4:45  p.m.:  TV  A  Nuclear 
Power  Plant  Activities  (Open) — Discuss 
proposed  ACRS  activities  regarding 
proposed  changes  in  TVA  management 
and  restart  of  TVA  nuclear  plants. 

4:45 p.m.-6:15 p.m.:  Preparation  of 
ACRS  Reports  (Open) — Discuss 
proposed  reports  to  the  NRC  regarding 
nuclear  power  plant  instrument  air 
systems,  safety  implications  of  control 
systems,  and  TVA  management  changes 
(tentative). 


Saturday,  December  3, 1987 

8:30  a.m.-ll:00  a.m.:  Preparation  of 
ACRS  Reports  (Open) — Discuss 
proposed  reports  to  NRC  regarding 
items  considered  during  this  meeting. 

11:00  a.m.-11.20  a.m.:  Selection  of 
ACRS  Officers  (Closed) — Nomination 
and  election  of  ACRS  officers  for  CY 
1988. 

This  session  will  be  closed  to  discuss 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

11:20  a.m.-12:00  Noon:  New  ACRS 
Members  (Closed) — Discuss 
qualification  of  candidates  proposed  for 
nomination  as  members  of  the  ACRS. 

This  session  will  be  closed  to  discuss 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

1:00  p.m.-2:00  p.m.:  ACRS 
Subcommittee  Activities  (Open) — Hear 
and  discuss  reports  of  assigned  ACRS 
subcommittee  activities  regarding 
safety-related  and  regulatory  matters, 
including  decay  heat  removal  and 
thermal-hydraulic  phenomena  in  nuclear 
plants. 

2:00  p.m.-2:30  p.m.:  Miscellaneous 
(Open)— Complete  discussion  of  matters 
considered  during  this  meeting. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  2, 1987  (51  FR  37241).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  R. 
F.  Fraley,  prior  to  the  meeting.  In  view  of 
the  possibility  that  the  schedule  for 
ACRS  meetings  may  be  adjusted  by  the 
chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with  the 
ACRS  Executive  Director  if  such 


rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L.  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
information  related  to  the  internal 
personnel  rules  and  practices  of  the 
agency  (5  U.S.C.  552b(c)(2)),  information 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy  (5  U.S.C.  552b(c)(6)), 
and  information  the  premature  release 
of  which  is  likely  to  significantly 
frustrate  the  Commission  in  its  statutory 
function  (5  U.S.C.  552b(c)(9)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  202/634-3265). 
between  8:15  a.m.  and  5:00  p.m. 

Date:  November  25, 1987. 
lohn  C.  Hoyle 

Advisory  Committee  Management  Officer. 
[FR  Doc.  87-27587  Filed  11-30-87;  8:45  am) 
BtLUNG  CODE  7590-01-M 


PRESIDENTS  COMMISSION  ON 
PRIVATIZATION 

Business  Meeting  and  Hearings 

summary:  Pursuant  to  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
President's  Commission  on  Privatization 
will  be  held. 

DATE  AND  TIMES:  December  1  and  2, 
1987.  Business  Meeting — December  1, 
beginning  at  10:00  a.m.  Hearings — 
December  1,  beginning  at  2:00  p.m.  and 
December  2,  beginning  at  9:00  a.m. 

address:  Room  124  of  the  Dirksen 
Senate  Office  Building,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wiley  Horsley,  Commission  Staff 
Manager,  1825  K  Street  NW.,  Suite  310, 
Washington,  DC  20006,  202/634-4874. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  business  meeting  is  to 
discuss  issues  on  the  loan  portfolios. 
The  purpose  of  the  hearings  is  to  hear 
witness  testimony  relating  to  air  traffic 
control.  The  business  meeting  and  the 
hearings  are  open  to  the  public. 

lames  C  Miller  III, 

Director.  Office  of  Management  and  Budget. 
[FR  Doc.  87-27642  Filed  11-27-87;  2:09  pmj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rel.  No.  34-25145;  File  Na  NYSE-87-29] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Ctiange  by 
New  Yoi1(  Stock  Exchange,  Inc. 

The  New  York  Stock  Exchange.  Inc. 
("NYSE"  or  "Exchange")  submitted  on 
August  28, 1987.  copies  of  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Securi!  je;s  Exchange  Act  of  1934 
("Act")  15  U.S  C.  788(b)(1)  and  Rule  19b- 
4  thereunder  to  increase  the  size  of 
orders  subject  to  the  Exchange's  one- 
half  point  error  guarantee  provision 
contained  in  NYSE  Rule  123A.47(b)  from 
1,099  shares  to  2,099  shares.'  Under  the 
proposal,  NYSE  specialists  would 
guarantee  execution  prices  they  report 
to  member  firms  through  SuperDot  *  up 
to  one-half  point  for  marketorders, 
marketable  limit  price  orders  and  limit 
price  orders  for  sizes  up  to  2,099  shares. 

Notice  of  the  proposal  together  with 
its  terms  of  substance  was  given  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Rel.  No.  24940. 
September  24. 1987)  and  by  Publication 
in  the  Federal  Register  (52  FR  36658, 
September  30, 1987).  No  comments  were 
received  regarding  the  proposal. 

In  its  filing  the  Exechange  indicates 
that  the  increased  order  size  eligibility 
for  shares  subject  to  the  price  reporting 
protection  provided  in  Rule  123.47(b)  is 
a  consequence  of  the  growing  average 
size  of  trades  executed  on  the  Exchange. 
According  to  the  NYSE,  in  the  first  six 
months  of  1987,  the  average  trade  size 
has  increased  to  2,045  shares.'  In 
addition,  the  Exchange  notes  that  a 
number  of  member  firms  who  subscribe 
to  SuperDot  requested  that  the 
Exchange  increased  the  size  of  orders 
subject  to  the  Rule  so  that  they  will 
benefit  from  the  e^ciencies  of  SuperDot 
for  larger  orders.  The  Exchange  believes 
that  by  increasing  the  size  limit  from 
1099  shares  to  2099  shares  for  the  error 
guarantee  provision  member  firms  will 
benefit  because  more  orders  will  be 
subject  to  rapid,  efficient  and  cost- 
effective  executions  and  reports  through 
the  Exchange  systems.  Further,  the 
NYSE  states  that  the  increase  in  order 


■  Under  Rule  123A.47(b).  a  specialist  guarantees 
the  execution  price  he  reports  to  member  firms  via 
SuperDot.  unless  the  reported  price  is  more  than  V4 
point  away  from  the  actual  execution  price,  in 
which  case  the  actual  price  is  binding. 

'  The  NYSE's  SuperDot  system  is  an  order  routing 
and  execution  system  for  market  and  marketable 
limited  price  orders  up  to  a  certain  size.  Currently 
the  size  limit  for  the  system  is  2.009.  SuperDot 
electronically  routes  orders  from  a  NYSE  Member's 
office  to  the  specialist  in  the  particular  stock  on  the 
Hoor  of  the  NYSE. 

^  NYSE  Business  Research  Department  Statistics. 


size  will  also  enhance  the  trade 
comparison  process  by  "locking  in"  both 
the  incorrect  and  correct  prices  of  more 
orders  then  is  now  possible. 

The  Commission  believes  that  it  is 
reasonable  for  the  Exchange  to  increase 
the  size  of  orders  subject  to  the  one-half 
point  error  guarantee  provision  provided 
in  Rule  123.47(b)  in  that  the  increase 
should  accommodate  the  expanding  size 
of  trades  executed  on  the  Exchange  as 
well  as  allow  member  firms  who 
participate  in  the  SuperDot  system  to 
continue  to  resolve  pricing  errors  of 
orders  routed  to  specialists  through 
SuperDot  quickly  and  efficiently.* 
Accordingly,  we  believe  that  increasing 
specialist  responsibility  for  pricing 
errors  or  orders  up  to  2.099  shares  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  will,  among  other  things,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
processing  information  with  respect  to 
and  facilitating  transactions  in 
securities.  In  addition,  the  rule  change  is 
also  consistent  with  17A(a)(l}  of  the  Act 
in  that  it  will  enhance  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  The  Commission 
therefore  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  is,  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Dated:  November  20, 1987. 

Jonatiuin  G.  Kaiz, 

Secretary. 

(FR  Doc.  87-27582  Filed  11-30-87:  8:45  am) 
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AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


*  According  to  the  Exchange,  it  costs  a  member 
firm  an  average  of  $75-$80  per  trade  to  correct  an 
erroneously  reported  execution  price.  In  addition, 
reported  errors  are  not  corrected  immediately:  there 
is  usually  a  lag  in  correcting  erroneously  reported 
prices.  During  the  time  lag.  member  firms  usually 
quote  the  erroneous-price  to  their  customers.  The 
one-half  point  guarantee  provided  in  Rule 
123A.47(b)  protects  t>oth  the  member  firm  and  its 
customer  since  the  specialist  absorbs  any  price 
difference  t>elow  one-half  a  point.  In  addition,  the 
Rule  eliminate*  the  cost  a  meml>er  firm  would  incur 
if  it  were  to  correct  the  erroneous  price. 

» 17  CFR  200.3O-3. 


ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant  Elfun  Diversified  Fund 
("Applicant"  or  "Fund"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(b) 
from  the  provisions  of  section  10(a). 
13(a)(4),  15(a),  15(c).  16(a),  30(d)  and 
32(a). 

Summary  of  Application:  Applicant 
seeks  an  order  exempting  it  from  certain 
shareholder  voting  requirements, 
permitting  annual  reports  to  imitholders 
and  permitting  all  of  its  trustees  to  be 
officers  or  employees  of  General  Electric 
Company  ("GE"). 

Filing  Date:  The  application  was  filed 
on  September  30, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
December  21. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  a^idavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

addresses:  Secretary.  SEC.  450  5th 
Street  NW..  Washington.  DC.  20549. 
Applicant,  292  Long  Ridge  Raod, 
Stamford,  Connecticut  06904. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cecilia  C.  Kalish,  Staff  Attorney  (202) 
272-3037,  or  Curtis  R.  Hilliard.  Special 
Counsel  (202)  272-3030  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representations:  1.  The 
Fund  is  a  trust  created  pursuant  to  an 
agreement  among  the  Fund's  trustees 
('Trustees")  dated  June  1. 1987.  It  is  a 
diversified,  open-end.  management 
investment  company,  and  is  so 
organized  as  to  meet  the  requirements 
for  an  "employees'  securities  company" 
within  the  meaning  of  section  2(a)(13)  of 
the  Act.  The  Fund  has  not  yet 
commenced  operations. 
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2.  Purchase  of  units  of  the  Fund 
("Fund  Units")  may  be  made  by  regular 
and  senior  members  of  the  Elfun 
Society,  on  behalf  of  trusts  established 
for  the  exclusive  benefit  of  such 
members  and  by  General  Electric 
Company  ("GE")  and  its  subsidiary  and 
controlled  companies.  Regular  members 
of  the  Elfun  Society  are  selected  from 
among  the  higher  level  exempt-salaried 
employees  of  GE  and  its  subsidiary  and 
controlled  companies  and  senior 
members  are  former  regular  members 
who  have  retired  from  these  companies. 
Fund  Units  may  also  be  purchased  by 
the  spouse  and  children  of  any  eligible 
living  Elfun  Society  member  or  by  the 
unremarried  surviving  spouse  of  a 
former  Elfun  Society  member  and  by  the 
trustees  of  certain  proHt-sharing  trusts 
hereafter  created  by  GE  and  by 
members  of  the  GE  Board  of  Directors. 
As  of  May  1, 1987,  there  were 
approximately  18.096  regular  members 
and  8,964  senior  members  of  the  Ejfun 
Society. 

3.  The  objective  of  the  Fund  is  to  seek 
the  highest  total  investment  return 
through  strategic  asset  allocation  of 
invested  capital  among  diverse 
investment  alternatives  consistent  with 
a  degree  of  risk  determined  by  the 
Trustees  to  be  acceptable  and  consistent 
with  prudent  investment  management 
and  preservation  of  capital.  The  fund 
shall  seek  to  achieve  its  objective  by 
investing  in  a  broadly  diversified 
portfolio  of  securities,  including  common 
stocks,  covertible  securities,  preferred 
stock,  bonds  and  foreign  securities  as 
well  as  more  illiquid  investments  such 
as  restricted  non-public  securities. 
Freedom  to  move  among  these  different 
types  of  securities  is  the  foundation  of 
the  Fund's  flexible  investment  policy. 
The  alternatives  will  be  established 
from  time  to  time  by  the  Trustees  of  the 
Fund  with  the  assistance  of  its 
investment  advisor.  The  proportion 
invested  in  each  type  of  security  shall 
vary  in  accordance  with  the  Trustees' 
and  advisor's  interpretation  of  economic 
conditions  and  analysis  of  security 
values.  The  Fund  does  not  intend  to 
concentrate  investments  in  any 
particular  industry. 

4.  The  Trustees  have  contracted  for 
investment  management  services  with 
General  Electric  Investment  Corporation 
("GEl"),  a  wholly-owned  subsidiary  of 
GE  which  is  registered  as  an  Investment 
Adviser  with  the  Securities  and 
Exchange  Commission.  GEI  is  subject  to 
removal  by  the  Trustees  at  any  time, 
without  penalty,  on  sixty  days  written 
notice.  The  contract  for  investment 


management  provides  that  the 
appointment  of  the  investment  manager 
is  subject  to  annual  review  by  the 
Trustees. 

5.  The  Fund's  five  Trustees  are  all 
officers  or  employees  of  GE  who  have 
been  assigned  to  the  operations  of  GEI. 
The  Trustees  do  not  receive  any 
compensation  from  the  Fund  for  serving 
as  Trustees,  although  the  Fund  will  be 
required  to  reimburse  GEI  for  the 
portion  of  the  remuneration  such 
persons  recieve  from  GE  which  is 
allocable  to  the  time  they  spend  on  Fund 
matters  in  their  capacity  as  GE! 
employees.  Although  GEI  and  GE 
provide  various  services  to  the  Fund  and 
are  reimbursed  for  the  reasonable  costs 
of  providing  such  services,  no  element  of 
profit  is  included  in  such  charges. 

6.  The  Trustees,  GEI,  and  GE  all  have 
a  very  strong  interest  in  assuring  that 
the  Fund  is  well  managed.  While  GE 
does  not  sponsor  the  Fund,  the  Fund  is 
being  established  to  offer  an  additional 
investing  opportunity  which  is  open 
solely  to  certain  GE  employees,  former 
employees,  and  their  immediate 
relatives.  GE  and  its  subsidiaries  may 
also  invest  in  the  Fund.  Thus,  the 
success  of  the  Fund  has  a  strong  bearing 
on  employee  moral  and  satisfactory 
employee  relations,  a  matter,  in  which 
GE  is  vitally  interested.  It  is  also  clear 
from  the  extensive  experience  and 
knowledge  of  the  persons  who  have 
been  selected  to  act  as  Trustees  of  the 
Fund  that  the  addition  of  outside 
persons  as  trustees  is  not  necessary  in 
order  to  bring  the  Fund  the  needed  skills 
for  its  operation.  Also,  the  Fund  has 
estimated  that  the  addition  of  two 
disinterested  trustees  would  add 
approximately  $25,000  of  annual 
operating  expenses.  For  these  reasons, 
the  Fund  requests  exemption  from 
section  10(a)  of  the  1940  Act. 

7.  The  Trustees  have  retained  the  right 
to  terminate  the  Fund,  in  the  case  of 
such  termination,  the  Unitholders  will 
receive  the  net  asset  value  of  the  Unites 
held  by  them.  Since  all  participants  in 
the  Fund  will  be  aware  of  this  right  of 
termination  prior  to  purchasing  Fund 
Units,  an  exemption  is  requested  from 
section  13(a)(4)  of  the  1940  Act  to  the 
extent  required  to  permit  the  Fund  to  be 
terminated  vvithout  a  vote  of  the 
Unitholders. 

8.  Exemption  is  requested  from  the 
portion  of  Section  15(a)  which  would 
require  that  the  contract  between  the 
Fund  and  GEI  be  approved  by  persons 
holding  a  majority  of  the  outstanding 
Fund  Units.  Since  all  of  the  Trustees  are 
interested  persons  of  GEI,  exemption  is 


also  requested  from  the  requirements  of 
section  15(c)  which  provide  for  approval 
by  a  majority  of  disinterested  trustees  of 
any  renewal  of  an  investment  advisory 
contract.  The  investment  advisory 
services  to  be  furnished  to  the  Fund  will 
be  furnished  at  cost.  Thus,  it  is  highly 
unlikely  that  such  a  contract  could  be 
placed  with  any  entity  other  than  one, 
such  as  GEI,  which  is  uniquely  related  to 
the  needs  and  welfare  of  the 
participants  in  the  Fund.  Furthermore, 
were  the  Fund  required  to  make 
solicitations  of  its  Unitholders  for  this 
purpose  or  add  disinterested  trustees  so 
as  to  meet  the  renewal  approval 
requirements,  a  substantial  increased 
cost  burden  would  be  placed  on  the 
Fund.  Moreover,  GE's  interest  in  the 
success  of  the  Fund  is  so  fundamental 
that  any  risk  of  the  retention  of 
unsatisfactory  investment  advisers 
would  seem  remote. 

9.  Exemption  is  requested  from 
section  16(a)  because  the  Fund  does  not    . 
plan  to  have  the  Trustees  elected  by  the 
Unitholders.  This  is  consistent  with  the 
Fund's  approach  to  minimizing  costs 

and  the  burden  to  the  Fund  participants. 

10.  Exemption  from  section  30(d)  is 
requested  to  the  extent  that  reports  lo 
Unitholders  more  than  once  a  year 
would  be  required.  The  Fund  proposes 
to  make  an  annual  report  under  section 
30(d).  In  addition,  the  Fund  will  also  file 
with  the  Commission  other  required 
reports  and  will  furnish  the  Commission 
with  any  other  reports  and 
communications  transmitted  to 
Unitholders.  It  is  believed  that  the 
foregoing  reports  should  adequately 
serve  the  interest  both  of  the 
Commission  and  of  the  investors,  and 
that  the  requirement  of  additional 
reports  to  Unitholders  would  not  be 
justified  in  light  of  the  time  and  expense 
which  the  preparation  of  such  reports 
would  require. 

11.  Exemption  from  section  32(a)  is 
being  requested  since  the  Fund  does  not 
plan  to  have  Unitholders  ratify  the 
selection  of  auditors.  A  nationally 
recognized  accounting  firm  has  been 
selected  by  the  Trustees  and,  it  is 
contemplated  that  only  firms  of  a  similnr 
caliber  will  be  selected  in  the  future. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
|FR  Doc.  87-27584  Filed  11-30-87:  8:45  amj 
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(Rel.  No.  IC-1614S:  t12-66S7) 

First  Trust  of  Insured  Municipal  Bonds, 
et  aL;  Application 

November  24, 1987. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

Applicants:  The  First  Trust  of  Insured 
Municipal  Bonds,  The  First  Trust 
GNMA,  The  First  Trust  of  Insured 
Municipal  Bonds— Multi-State,  The  First 
Trust  Advantage  Fund.  First  Trust  Fund. 
First  Trust  Tax-Free  Bond  Fund,  First 
Trust  America  Fund.  LP.,  and  Clayton 
Brown  &  Associates,  Inc. 

Relevant  1940  Act  Sections:  Order 
requested  under  sections  11(a)  and  11(c). 

Summary  of  Application:  Applicants 
request  an  order  permitting  certain 
offers  of  exchange  under  sections  11(a) 
and  11(c)  of  the  1940  Act 

Filing  Date:  The  application  was  filed 
on  March  19, 1987  and  amended  on 
October  21. 1987,  November  5. 1987  and 
November  23, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  Application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
Application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
December  21, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC,  450  5th 
Street,  NW..  Washington.  DC  20549, 
Applicants:  300  West  Washington 
Street,  Chicago,  Illinois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  R.  Milliard,  Special  Counsel  (202) 
272-3030  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPUEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
Application;  the  complete  Application  is 
available  for  a  fee  from  either  the 
Commission's  Public  Reference  Branch 
in  person,  or  the  Commission's 
commercial  copier  (800)  231-3282  (in 
Maryland  (301)  258^300). 

Applicant's  Representations:  1.  The 
First  Trust  of  Insured  Municipal  Bonds, 
The  First  Trust  GNMA,  The  First  Trust 
of  Insured  Municipal  Bonds — Multi- 


State  and  The  First  Trust  Advantage 
Fund  are  registered  unit  investment 
trusts  (the  "UITs")  the  sponsor  principal 
underwriter  of  which  is  Clayton  Brown 
&  Associates,  Inc.  ("Clayton").  First 
Trust  Fund.  First  Trust  America  Fund. 
LP.  and  First  Trust  Tax-Free  Bond  Fund 
are  registered  open-end.  diversified, 
management  investment  companies 
distributed  by  Clayton  (the  "Mutual 
Funds"). 

2.  Clayton  Serves  as  sponsor  and 
principal  underwriter  of  each  of  the 
UITs.  Each  UIT  is  governed  by  a 
Standard  Terms  and  Conditions  of 
Trust,  with  Clayton  as  depositor  and  an 
independent  trustee  ("Trustee").  Units  of 
the  UITs  were  originally  offered  to  the 
public  at  a  public  offering  price  which 
included  a  sales  charge  ranging  from 
3.0%  to  4.9%  of  the  public  offering  price. 
Clayton  maintains  a  secondary  market 
for  units  of  the  UITs.  The  sales  charge 
imposed  upon  a  sale  in  the  secondary 
market  ranges  from  3.7%  to  5.8%  of  the 
public  offering  price.  The  sales  charge 
imposed  upon  a  sale  of  shares  of  the 
Mutual  Funds  ranges  from  0  to  4.75%  of 
the  public  offering  price,  with  reductions 
for  certain  volume  purchases. 

3.  Applicants  propose  to  offer  to  all 
unitholders  ("Unitholders")  of  existing 
series  of  the  UITs  which  were  deposited 
before  October  22. 1966,  the  date  on 
which  the  Tax  Reform  Act  of  1986  was 
enacted  into  law,  the  opportunity  to 
exchange  their  units  for  shares  of  any 
existing  series  of  the  Mutual  Funds  at 
the  net  asset  value  per  share  of  such 
Mutual  Fund  next  computed  after 
receipt  of  the  exchange  request.  No 
sales  charge  or  administrative  fee  will 
be  imposed  in  connection  with  the 
exchange.  To  qualify  for  the  exchange 
offer,  a  Unitholder  must  have  held  his 
units  for  a  period  of  at  least  six  months. 
In  addition,  in  order  to  exchange  his 
units  for  shares  of  any  particular  Mutual 
Fund,  a  Unit-holder  must  qualify  to 
purchase  shares  of  that  fund  directly. 

4.  Unitholders  will  be  provided  a 
prospectus  for  the  Mutual  Fund  into 
which  they  desire  to  exchange  before 
the  sale  of  the  Mutual  Fund  shares  takes 
place.  Such  prospectus  will  disclose 
fully  and  prominently  all  fees  and 
charges,  including  management  fees. 
Rule  12b-l  fees,  and  Other  charges 
imposed  on  the  holders  of  shares  of  such 
Mutual  Fund. 

5.  The  proposed  exchange  offer  will 
allow  Unitholders  to  more  from  an 
investment  in  a  UIT  to  a  Mutual  Fund 
where  there  has  been  a  re-evaluation  of 
or  a  change  in  their  investment  goals  or 
their  economic  or  tax  situations,  and 
they  now  deem  shares  of  one  of  the 
Mutual  Funds  to  be  a  more  suitable 
investment  for  them. 


Applicant's  Legal  Conclusions:  1.  The 
proposed  exchange  offer  would  not  have 
inequitable  results  to  the  Unitholders 
who  choose  to  exchange  their  units  for 
Mutual  Fund  shares  since  such 
Unitholders  will  have  done  so  in 
response  to  a  reevaluation  of,  or  a 
change  in,  their  investment  goals  of  their 
economic  or  tax  situations.  The 
exchange  offer  would  allow  them  to 
obtain  what  they  have  determined  to  be 
a  more  suitable  investment. 

2.  The  proposed  exchange  o^er  would 
not  have  inequitable  results  to  the 
existing  shareholders  of  the  Mutual 
Funds.  Such  shareholders  would  be  the 
beneficiaries  of  the  positive  effects 
which  an  influx  of  money  tends  to  have 
on  a  mutual  fund.  The  six  month  holding 
period  requirement  would  eliminate  the 
likelihood  that  investors  would  attempt 
to  take  advantage  of  the  fact  that  a 
Mutual  Ftmd  may  have  a  lower  sales 
charge  than  the  unit  investment  trust 
from  which  they  exchanged. 

3.  The  proposed  exchange  offer  would 
not  have  inequitable  results  to  the 
remaining  Unitholders  of  the  unit 
investment  trusts  from  which  investors 
exchanged.  Applicants  believe  that  the 
proposed  exchange  offer  is  not  a  threat 
to  induce  large  numbers  of  investors  to 
redeem  units  of  desirable  UIT 
investments,  and  Clayton  has  agreed  to 
protect  the  UITs  against  premature 
termination.  All  such  Unitholders  would 
have  the  benefit  of  the  option  to 
exchange  under  the  exchange  offer  or  to 
redeem  their  units  at  any  time.  This 
conclusion  is  consistent  with  past  orders 
given  by  the  Commission  approving 
other  types  of  exchange  offers  involving 
unit  investment  trusts. 

4.  Since  the  proposed  exchange  offer 
would  not  have  any  inequitable  results 
to  the  parties  involved.  Applicants 
request  that  the  proposed  exchange 
offer  be  permitted  under  sections  11(a) 
and  11(c)  of  the  1940  Act. 

Applicants'  Conditions:  If  the 
requested  order  is  granted.  Applicants 
agree  that  they  will  be  subject  to  the 
following  conditions: 

1.  Applicants  will  comply  with 
applicable  provisions  of  Proposed  Rule 
llc-1. 

2.  Clayton,  as  sponsor  of  the  UITs, 
will  not  direct  the  Trustee  of  a  UIT  to 
terminate  the  indenture  ("Indenture") 
creating  such  UIT  and  thus  terminate 
and  liquidate  the  UIT  created  by  such 
Indenture  if  the  value  of  such  UIT  as 
shown  by  any  evaluation  by  the  Trustee 
of  such  lirr  shall  be  greater  than  or 
equal  to  20%  of  the  aggregate  principal 
amount  of  bonds  initially  deposited  in 
such  UIT;  provided,  however  that  the 
sponsor  may  direct  the  Trustee  of  a  UIT 
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to  terminate  such  Indenture  and 
terminate  and  liquidate  such  UIT  at  any 
time  that  the  sponsor  is  legally  obligated 
to  direct  the  Trustee  to  do  so  because  it 
is  in  the  best  interest  of  the  Unitholders 
of  such  UIT. 

For  Ihe  CommJBsion.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonatban  G.  Katz, 
Secretary. 
IFR  Doc.  87-27583  RIed  11-30-87;  8:45  am 

BMJJNQ  COeC  S01«-«1-M 


SMALL  BUSINESS  ADMINISTRATION 

[Decianrtion  of  Dtoaster  Loan  Area  #2295] 

Texas;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  20, 
1987, 1  find  that  Anderson  and  Cherokee 
Counties  in  the  State  of  Texas  constitute 
a  disaster  loan  area  because  of  damage 
from  severe  storms  and  tornadoes 
occurring  on  November  15-16. 1987. 
Eligible  persons,  firms,  and 
organizations  may  file  appUcations  for 
physical  damage  until  the  close  of 
business  on  January  21. 1988.  and  fur 
economic  injury  until  the  close  of 
business  on  August  22, 1988.  at: 
Disaster  Area  3  Office,  Small  Business 

Administration.  2306  Oak  Lane,  Suite 

110,  Grand  Prairie,  Texas  75051 
or  other  locally  announced  locations. 

The  interest  rates  are: 


l¥rtept 

tlomeoMners  With  Credit  Avail- 
able Elsewhere 8.000 

Homeowners  Without  Credit 
Available  Elsewhere 4.000 

Businesses  With  Credit  Available 
Elsewhere ROOO 

Businesses  Without  Credit  Avail- 
able Elsewhere  — - 4.000 

Businesses  (EIDL)  Without  Credit 
Available  Elsewhere 4X)00 

Other  (Non-Profit  Organizations 
Including  Charitable  and  Reli- 
gious Organizations) 9.000 


The  number  assigned  to  this  disaster 
is  229512  for  physical  damage  and  for 
economic  injury  the  number  is  657400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  590081. 

Dated:  November  24. 1987.  1 

Alfred  E.  |udd.  | 

Acting  Deputy  Associate  Administrator  for 
nisaster  Assistance. 
|rR  Doc.  87-27499  Filed  11-30-87;  8:45  am) 

MIUNQ  CODE  M2S-01-II 


(Ucwwa  Na  02/03-0051] 

Capital  SBIC,  Inc^  Revocation  of 
License  To  Operate  as  Small  Business 
Investment  Company 

Notice  is  hereby  given  that  Capital 
SBIC,  Inc.,  691  State  Highway  #33. 
Trenton.  New  Jersey  06619  has  had  its 
license  revoked  and  no  longer  operates 
as  a  small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1985,  as  amended  (the  Act). 
Capital  SBIC,  Inc.,  was  licensed  by  the 
Small  Business  Administration  on 
February  27. 1963. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  revocation 
was  effective  September  24, 1987,  and 
accordingly,  all  rights,  privileges  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
investment  Companies) 

Dated:  November  24. 1987. 
Robert  G.  Lineberry, 
Deputy  Associate  Administrator  for 
Investments. 
(FR  Doc.  87-27580  Filed  11-30-87:  8:45  amj 

atUJNQ  CODE  n2«-01-M 


TENNESSEE  VALLEY  AUTHORITY 

Information  Collection  Under  Review 
by  Office  of  Management  and  Budget 
(0MB) 

agency:  Tennessee  Valley  Authority. 
action:  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB). 

summary:  The  Tennessee  Valley 
Authority  (TV A)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  as  amended  by 
IHiblic  Law  99-591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  directed  to  the  Agency 
Clearance  Officer  and  also  to  the  Desk 
Officer  for  the  Tennessee  Valley 
Authority.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503:  Telephone:  (202)  395-3084. 

Agency  Clearance  Officer:  Mark  R. 
Winter.  Tennessee  Valley  Authority.  100 
Lupton  Building.  Chattanooga.  TN  37401: 
(615)  7.51-2523 


Type  of  Request  Regular  submission. 

Title  of  Information  Collection: 
Annual  Report  on  Distribution  and  Use 
of  TVA  Fertilizers. 

Frequency  of  Use:  Annually. 

Type  of  Affected  Public:  Businesses  or 
other  for-profit  small  businesses  or 
organizations. 

Small  Businesses  or  Organizations 
Affected:  Yes. 

Federal  Budget  Functional  Category 
Code:  452. 

Estimated  Number  of  Annual 
Responses:  200. 

Estimated  Total  Annual  Burden 
Hours:  215. 

Need  For  and  Use  of  Information:  The 
information  requested  from  distributors 
is  needed  to  complete  contractual 
requirements  by  distributors,  to  report 
on  the  use  of  TVA  fertilizers,  the  use  of 
new  manufacturing  processes,  and  to 
provide  feedback  for  program 
evaluation  and  direction. 
John  W.  Thompson, 
Manager  of  Corporate  Ser\'ices,  Senior 
Agency  Official. 

[FR  Doc.  87-27528  Filed  11-30-87;  8:45  amJ 
MlJJNa  CODE  stao-oi-M 


DEPARTMENT  OF  TRANSf>ORTATIOH 

Application  for  Certificates  of  Put>lic 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permito  Filed  Under 
Subpart  Q;  Week  Ended  November  20, 
1987 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conformmg  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45288 

Date  Filed:  November  16, 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  14, 1987. 

Description:  Application  of  Servicios 
De  Transportes  Aereos  Fueguinos,  S.A., 
pursuant  to  section  402  of  the  Act  and 
Subpart  Q  of  the  Regulations  requests 
authority  to  engage  in  non-scheduled 
property  and  mail  operations  between 
points  in  Argentina  and  points  in  the 


United  States.  The  requested  authority 
is  to  complete  not  more  than  two  (2) 
nights  per  week. 

Docket  No.  45290 

Date  Filed:  November  16, 1987. 

Due  Date  for  Answers,  conforming 
applications,  or  Motions  to  Modify 
Scope:  December  14, 1987. 

Description:  Application  of  Air  Train, 
Inc.  pursuant  to  section  401  of  the  Act 
and  Subpart  Q  of  the  Regulations 
requests  a  certificate  of  public 
convenience  and  necessity  which  will 
authorize  Air  Train  to  engage  in  foreign 
charter  air  transportation  of  property 
and  mail. 

Docket  No.  45292 

Date  Filed:  November  16, 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  14, 1987. 

Description:  Application  of  Zambia 
Airways  Corporation  Limited,  pursuant 
to  section  402  of  the  Act  and  Subpart  Q 
of  the  Regulations  applies  for  a  foreign 
air  carrier  permit  authorizing  it  to 
engage  in  scheduled  and  charter  foreign 
air  transportation  of  persons,  property 
and  mail  between  a  point  or  points  in 
the  Republic  of  Zambia  and  points  in  the 
United  States  via  intermediate  points  of 
Africa,  and  beyond  to  points  in  Canada. 

Docket  No.  45297 

Date  Filed:  November  18, 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  16, 1987. 

Description:  Application  of  Trans 
World  Airlines,  Inc.  pursuant  to  section 
401  of  the  Act  and  Subpart  Q  of  the 
Regulations  applies  for  an  amendment 
of  its  certificate  of  public  conveniece 
and  necessity  for  Route  147  authorizing 
it  to  provide  air  transportation  services 
between  a  point  or  points  in  the  United 
States  and  Stockholm,  Sweden,  as  well 
as  local  traffic  rights  between 
Stockholm,  Sweden,  on  the  one  hand, 
and  Oslo,  Norway,  and  Copenhagen, 
Denmark,  on  the  other. 

Docket  No.  45299 

Date  Filed:  November  18, 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  16, 1987. 

Description:  Application  of  Alaska 
Airships,  pursuant  to  section  401  of  the 
Act  and  Subpart  Q  of  the  Regulations 
applies  for  a  certificate  of  public 
convenience  and  necessity  for  an 
indefinite  term  to  perform  scheduled 
interstate  air  transportation  of  persons, 
property  of  mail  between  the  terminal 
point  Kotzebue,  and  the  terminal  point 
Kiana,  Alaska. 


Docket  No.  45303 

Date  Filed:  November  19, 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  17, 1987. 

Description:  Application  of  Pan 
America  World  Airways,  Inc.  pursuant 
to  section  401  of  the  Act  and  Subpart  Q 
of  the  Regulations,  requests  an 
amendment  of  its  certificate  of  public 
convenience  and  necessity  for  Route  136 
to  add  Lima,  Peru. 

Docket  No.  45304 

Date  Filed:  November  20, 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  18, 1987. 

Description:  Application  of  Air 
Transat  pursuant  to  section  402  of  the 
Act  and  Subpart  Q  of  the  Regulations 
applies  for  a  foreign  air  carrier  permit 
and  for  charter  authority  for  flights  from 
Canada  to  any  point  or  points  in  the 
United  States. 
PhylUs  T.  Kaylor, 

Ctiief.  Documentary  Services  Division. 
(PR  Doc.  87-27548  Filed  11-30-87:  8:45  am) 

BILUNG  CODE  4910-62-4I 


Aviation  Proceedings:  Agreements 
Filed  During  ttie  Week  Ending- 
November  20, 1987 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  408, 
409,  412,  and  414.  Answers  may  be  filed 
within  21  days  of  date  of  filing. 

Docket  No.  45281  R-1  -  R-3 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  November  16, 1987. 

Subject:  North  Atlantic-Middle  East 
Baggage. 

Proposed  Effective  Date:  January  1, 
1988. 

Docket  No.  45282  R-1  &  R-2 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  November  16. 1987. 

Subject-  South  Atlantic  Africa/Europe 
Fares. 

Proposed  Effective  Date:  January  1 
and  March  16, 1988. 

Docket  No.  45283  R-1  &  R-2 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  November  16. 1987. 

Subject:  Europe — Africa  Fares. 

Proposed  Effective  Date:  January  1, 
1988. 


Docket  No.  45284 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  November  16. 1987. 

Subject:  Austrialia  to  Europe  Fares. 

Proposed  Effective  Date:  December 
11. 1987. 

Docket  No.  45285  R-1  -  R-7 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  November  16. 1987. 

Subject:  Japan-Korea-So.  East  Asia 
Fares. 

Proposed  Effective  Date:  December  1, 
1987  and  January  1. 1988. 

Docket  No.  45286  R-1  &  R-2 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  November  16, 1987. 

Subject:  South  Pacific  Fares. 

Proposed  Effective  Date:  December  1. 
1987/Ianuary  16, 1988. 

Docket  No.  45287 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  November  16. 1987. 

Subject:  Passenger  Sales  Agency 
Administration  Rules — Canada. 

Proposed  Effective  Date:  December 
15,1907. 

Docket  No.  45295  R-1  -  R-6 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  November  17, 1987. 

Subject:  South  Atlantic-Middle  East 
Expedited  Reso. 

Proposed  Effective  Date:  January  1. 
1987. 

Docket  No.  45296 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  November  17. 1987. 

Subject:  Rate  Levels  from  Poland. 

Proposed  Effective  Date:  January  1. 
1988. 

Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
|FR  Doc.  87-275471  Filed  11-30-87:  8:45  amj 

BILLING  COOC  4910-62-M 

Coast  Guard 

[CGD  87-08SI 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee  Meeting 

Pursuant  to  section  10(a)  of  Ihe 
Federal  Advisory  Committee  Act  (Pub.  L 
92-403;  5  U.S.C.  App  I)  notice  is  hereby 
given  of  a  meeting  of  the  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee.  The  meeting  will 
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be  held  on  Tuesday.  January  12, 1988.  in 
the  29th  Floor  Boardroom  of  the  World 
Trade  Center,  2  Canal  Street.  New 
Orleans,  LA.  The  meeting  is  scheduled 
to  begin  at  9:00  a.m.  and  end  at  12:00 
noon.  The  agenda  for  the  meeting 
consists  of  the  following  items:     I 

1.  Call  to  Order.  ' 

2.  Minutes  of  the  August  18, 1987. 
meeting. 

3.  Report  of  the  Bndge  Safety  Ad-Hoc 
Committee. 

4.  Announcement  of  reduction  in  size 
of  the  New  Orleans  General  Anchorage. 

5.  Update  of  old  business: 

a.  Bridge-to-Bridge  Radiotelephone 
Regulations. 

b.  VTS  New  Orleans  Surveillance 
Expansion  Project. 

c.  Gretna  Light  television  camera 
installation. 

6.  Adjournment. 
The  purpose  of  this  Advisory 

Committee  is  to  provide  consultation 
and  advice  to  the  Commander.  Eighth 
Coast  Guard  District  on  all  areas  of 
maritime  safety  affecting  this  waterway. 

Attendance  is  open  to  the  public. 
Members  of  the  public  may  pres«it 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be^ 
obtained  from  Commander  V.O. 
Eschenburg.  USCG,  Executive  Secretary. 
Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee,  c/o 
Commander,  Eighth  Coast  Guard' 
District  Room  1341,  Hale  Boggs  Federal 
Building.  500  Camp  Street,  New  Orleans, 
LA  70130-3396,  telephone  number  (504) 
589-6901. 

Dated:  November  19, 1987. 
IJI.Sipes, 

Captain,  U.S.  Coast  Guard.  Chief  of  Staff, 

Eighth  Coast  Guard  District. 

|FR  Doc.  87-27563  Filed  11-30-87;  8:45  ami 

aiUJNG  COOE  4S10-14-M 

Federal  Aviation  Administration 


Noise  Exposure  Map  Notice 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnONc  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  city /Borough  of 
luneau  for  ]uneau  International  Airport 
under  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L  96-193)  and  14  CFR 
Part  150  are  in  compliance  with 
applicable  requirements. 


EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  is  October  9. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Perham,  907-271-5448. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Juneau  International  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150.  effective 
October  9, 1987. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of 
1979.  (hereinafter  referred  to  as  "the 
Act"),  an  airport  operator  may  submit  to 
the  FAA  noise  exposure  maps  which 
meet  applicable  regulations  and  which 
depict  noncompatible  land  uses  as  of 
the  date  of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations,  Part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act.  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  City  and 
Borough  of  Juneau.  The  specific  maps 
under  consideration  are  identified  as 
parts  1  and  2  for  1986  and  1991  in  the 
sponsor  certification  segment  of  the 
Noise  Exposure  Maps  Amendment 
submittal.  The  FAA  has  determined  that 
these  maps  for  Juneau  International 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  October  9, 
1987.  The  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 


depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  the  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
on  noise  exposure  contours  onto  the 
maps  depicting  properties  on  the  surface 
rests  exclusively  with  the  airport 
operator  who  submitted  those  maps,  or 
with  those  public  and  planning  agencies 
with  which  consultation  is  required 
under  section  103  of  the  Act.  The  FAA 
has  relied  on  the  certification  by  the 
airport  operator,  under  §  150.21  of  FAR 
Part  150,  that  the  statutorily  required 
consultation  has  been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 
Federal  Aviation  Administration,  800 

Independence  Avenue,  SW.,  Room 

617.  Washington,  DC  20591 
Federal  Aviation  Administration, 

Airports  Division,  701  C  Street,  Box 

14,  Anchorage,  Alaska  99513 
Mr.  Paul  D.  Bowers,  Manager,  Juneau 

International  Airport,  1873  Shell 

Simmons  Drive,  Juneau,  Alaska  99801. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  information 

CONTACT. 

Issued  In  Anchorage,  Alaska.  October  9. 
1987. 

Franldiii  L.  Cunningham, 

Director,  Alaskan  Region. 

|FR  Doc.  87-27543  Filed  11-30-87;  8:45  am) 
BtUJNC  COOE  4910-13-M 


Flight  Service  Station  at  Houghton 
County  Airport,  Calumet,  Ml;  Closing 

Notice  is  hereby  given  that  on 
October  13. 1987,  the  Flight  Service 
Station  at  Houghton  County  Airport, 
Calumet,  Michigan  was  closed.  Services 
to  the  general  public  of  Houghton, 
Michigan  Flight  Plan  Area,  formerly 
provided  by  this  office,  are  being 
provided  by  the  Automated  Flight 
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Service  Station  in  Green  Bay. 
Wisconsin.  This  information  will  be 
reflected  in  the  Federal  Aviation 
Administration  organization  statement 
the  next  time  it  is  reissued. 

(Sec.  313(a).  72  Stat.  752.  49  U.S.C.  1354) 

Issued  in  Des  Plaines,  Illinois  on  October 
25. 1987. 

Edward }.  Phillips, 

Acting  Deputy  Director.  Great  Lakes  Region. 
|FR  Doc.  87-27544  Filed  11-30-87;  8:45  am] 
BILUNG  CODE  MW-U-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Westchester  County,  New  York 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  conversion  of  a  draft 
environmental  impact  statement  to  an 
environmental  assessment  with  possible 
finding  of  no  significant  impact 

summary:  The  FHWA  is  using  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will 
not  be  prepared  for  two  proposed 
highway  projects  in  Westchester 
County.  New  York.  This  notice 
supersedes  the  previous  notice  which 
was  published  on  August  8, 1985,  at  50 
FR  32132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Youmo,  Acting  Director, 
Facilities  Design  Division,  New  York 
State  Department  of  Transportation, 
State  Campus,  1220  Washington 
Avenue,  Albany,  New  York  12232. 
Telephone:  (518)  457-6452;  or  Victor  E. 
Taylor.  Division  Administrator,  Leo  W. 
O'Brien  Federal  Building,  9th  Floor, 
Clinton  Avenue  and  North  Pearl  Street, 
Albany,  New  York  12207.  Telephone: 
(518)  472-3616. 
SUPPLEMENTARY  INFORMATION:  The 

Federal  Highway  Administration  in 
cooperation  with  the  New  York 
Department  of  Transportation  had 
intended  to  prepare  an  Environmental 
Impact  Statement  on  a  proposal  (Project 
Number  PIN  8216.44  and  8216.45)  to 
eliminate  Hve  (5)  high  accident 
signalized  intersections  along  Saw  Mill 
River  Parkway  in  the  City  of  Yonkers 
and  the  Town  of  Greenburgh. 
Westchester  Coimty.  The  study  area  for 
Project  Number  PIN  8216.44  bc^n  at 
Odell  Avenue  and  ended  just  north  of 
Ravensdale  Avenue.  The  study  area  for 
Project  Number  PIN  8216.45  began  about 
1.800  feet  south  of  Ogden  Avenue  and 
ended  about  2,300  feet  north  of  Ogden 
Avenue. 

Based  on  local  community  concerns 
about  potential  environmental  impacts 


in  relation  to  anticipated  benefits,  the 
originally  proposed  elimination  of  at 
grade  intersections,  closure  of  some 
access  points,  and  construction  of 
bridges  across  the  Saw  Mill  River 
Parkway  with  interchanges  to  provide 
access  to  and  from  the  Parkway,  are  no 
longer  under  consideration. 

The  Federal  Highway  Administration 
in  cooperation  with  the  New  York  State 
Department  of  Transportation  will  be 
preparing  an  Environmental  Assessment 
on  the  proposal  under  Project  Number 
PIN  8216.45  to  raise  the  grade  to  reduce 
flooding  potential  of  the  Saw  Mill  River 
parkway  from  Lawrence  Street  to 
Ashford  Avenue  and  improve  the  sight 
distance  for  southbound  traffic  on  the 
Saw  Mill  River  Parkway  approaching 
the  Lawrence  Street  intersection.  Upon 
review  of  the  Environmental 
Assessment,  and  any  public  meeting, 
comments  and  other  comments 
regarding  the  Environmental  ^ 

Assessment,  it  is  anticipated  that 
FHWA  will  make  a  Finding  of  No 
Signiflcant  Impact. 

Alternatives  under  consideration 
include  (1)  taking  no  action;  (2)  raising 
the  parkway  pronle,  retaining  both  river 
structures  and  constructing  an  overflow 
channel  along  the  east  of  the  parkway 
and  (3)  raising  the  parkway  profile  and 
replacing  the  northerly  river  structure  to 
provide  a  larger  waterway  opening  with 
no  overflow  channel  required. 

As  part  of  the  early  coordination 
process,  letters  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal  and  State 
Agencies.  In  addition,  local  agencies, 
and  private  organizations  and  citizens 
who  may  have  interest  in  this  proposal 
will  be  contacted.  The  Environmental 
Assessment  will  be  available  for  public 
and  agency  review  and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identiHed,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  Environmental 
Assessment  should  be  directed  to  the 
FHWA  or  NYSDOT  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  Noveinl>er  23. 1987. 
Victor  E.  Taytor. 

Division  Administrator.  Federal  Highway 
Administrator.  Albany.  New  York. 
[FR  Doc.  87-27527  Filed  11-30-87;  8:45  am] 

WLUNG  CODE  4»«0-a>-« 


Federal  Railroad  Administration 
Petitions  for  Exemption  or  Waiver 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  seven 
railroads  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  for  a 
waiver  of  compliance  with  the 
provisions  of  the  Hours  of  Service  Act 
(83  Stat.  464.  Pub.  L.  91-169.  45  U.S.C. 
64a(e)). 

The  Hours  of  Service  Act  currently 
makes  it  unlawful  for  a  railroad  to 
require  specified  employees  to  remain 
on  duty  for  a  period  in  excess  of  12 
hours.  However,  the  Hours  of  Service 
Act  contains  a  provision  that  permits  a 
railroad  which  employs  not  more  than 
15  employees  who  are  subject  to  the 
statute  to  seek  an  exemption  from  the 
12-hour  limitation. 

Eureka  Southecii  Railroad  (EUKA) 

FRA  Waiver  Petition  Docket  No.  HS- 
87-11 

The  EUKA  seeks  a  continuation  of  a 
previously  issued  exemption  so  that  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  EUKA  states  that  it 
is  not  its  intention  to  employ  a  train 
crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that,  if 
granted,  this  exemption  would  help  the 
EUKA's  operation  if  it  encountered 
unusual  operating  conditions  or 
circumstances.  The  EUKA  provides 
service  between  Willits  and  Eureka, 
California,  a  distance  of  145  miles. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

City  of  PtineviUe  Railway  (COP) 

FRA  Waiver  Petition  Docket  No.  HS- 
87-12 

The  COP  seeks  a  continuation  of  a 
previously  issued  exemption  so  that  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  COP  states  that  it  is 
not  its  intention  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
operating  conditions,  but  that,  if  granted, 
this  exemption  would  help  its  operation 
if  it  encountered  unusual  operating 
conditions  or  circumstances.  The  COP 
provides  service  between  Prineviile  and 
Prineville  Junctioa  Oregon. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
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Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Central  Montana  RaU  Incorporated 
(CMR) 

FRA  Waiver  Petition  Docket  No.  HS- 
87-13 

The  CMR  seeks  a  continuation  of  a 
previously  issued  exemption  so  that  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  CMR  states  that  it  is 
not  its  intention  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
operating  conditions,  but  that,  if  granted, 
this  exemption  would  help  its  operation 
if  it  encountered  unusual  operating 
conditions  or  circumstances.  The  CMR 
provides  service  from  a  connection  with 
the  Burlington  Northern  at  Spring  Creek 
Junction  to  Geraldine,  Montana,  a 
distance  of  66  miles. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption.  I 

Moscow.  Camden  &  San  Augustine 
Railroad  (MCSA) 

FRA  Waiver  Petition  Docket  No.  HS- 
87-14 

The  MCSA  seeks  this  exemption  so 
that  it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  hours 
in  any  24-hour  period.  The  MCSA  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that,  if 
granted,  this  exemption  would  help  its 
operation  if  it  encountered  unusual 
operating  conditions  or  circumstances. 
The  MCSA  provides  service  over  6  miles 
of  track  between  Moscow  and  Camden, 
Texas. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Otter  Tail  Valley  Railroad  (OTVR) 

FRA  Waiver  Petition  Docket  No.  HS- 
87-15 

The  OTVR  seeks  this  exemption  so 
that  it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  hours 
in  any  24-hour  period.  The  OTVR  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that,  if 


granted,  this  exemption  would  help  its 
operation  if  it  encountered  unusual 
operating  conditions  or  circumstances. 
The  OTVR  provides  service  between 
Fergus  Falls  and  Delworth,  and  between 
Fergus  Falls  and  Avon,  all  within  the 
state  of  Minnesota. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Connecticut  Central  Railroad  (CCR) 

FRA  Waiver  Petition  Docket  No.  HS- 
87-16 

The  CCR  seeks  this  exemption  so  that 
it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  hours 
in  any  24-hour  period.  The  CCR  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that,  if 
granted,  this  exemption  would  help  its 
operation  if  it  encountered  unusual 
operating  conditions  or  circumstances. 
The  CCR  provides  service  on  over  32 
miles  of  track  between  New  Haven  and 
Middleton,  with  branch  lines  extending 
the  operation  to  Cromwell  and  Portland, 
all  within  the  state  of  Connecticut. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

South  Central  Tennessee  Railroad 
(SCTR) 

FRA  Waiver  Petition  Docket  No.  HS- 
87-17 

The  SCTR  seeks  this  exemption  so 
that  it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  hours 
in  any  24-hour  period.  The  SCTR  is  a 
subsidiary  of  Kyle  Railways  and 
provides  service  between  Colesburg  and 
Hahenwald,  Tennessee,  a  distance  of 
50.5  miles. 

The  SCTR  had  previously  been  issued 
an  Hours  of  Service  waiver  in  response 
to  FRA  Waiver  Petition  Docket  No.  HS- 
84-7,  on  March  28, 1985.  This  waiver 
expired  on  March  28. 1987. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Interested  persons  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views  and  comments. 


FRA  has  not  scheduled  an  opportunity 
for  oral  comment  since  the  facts  do  not 
appear  to  warrant  it.  If  any  interested 
party  desires  an  opportunity  for  oral 
comment,  he  or  she  should  notify  FRA, 
in  writing,  before  the  end  of  the 
comment  period  and  specify  the  basis 
for  his  or  her  request.  All 
communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.  Waiver 
Petition  Docket  Number  HS-87-12)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building.  400  Seventh  Street  SW., 
Washington,  DC  20590. 

Communications  received  before 
January  15, 1988,  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
comments  received  will  be  available  for 
examination  both  before  and  after  the 
closing  date  for  comments  during  regular 
business  hours  (9  a.m.-5  p.m.)  in  Room 
8201,  Nassif  Building,  400  Seventh  Street 
SW..  Washington,  DC  20590. 

Issued  in  Washington,  DC,  on  November 
16. 1987. 
).W.  Walsh. 

Associate  Administrator  for  Safety. 
|FR  Doc.  87-27530  Filed  11-30-87;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Commissioner's  Advisory  Group;  Open 
■Meeting  and  Revision  to  Earlier 
Agenda 

The  agenda  for  the  December  9  and  10 
Commissioner's  Advisory  Group  has 
been  revised  subsequent  to  its  original 
publication  in  the  November  18. 1987 
Federal  Register  (52  FR  44273). 

The  revised  agenda  is  as  follows: 

Wednesday,  December  9,  1987 

Role  of  Practitioner 
Recurring  Collection  Problems 
Criminal  Enforcement  Program 
Audit  Quality 

Thursday,  December  10,  1987 

Complexity  and  Change 
General  Discussion 
Observations  on  the  Advisory  Group 
Due  to  seating  capacity  constraints, 
notification  of  intent  to  attend  the 
meeting  or  if  you  would  like  to  have  the 
committee  consider  a  written  statement, 
please  call  or  write  Robert  F.  Hilgen, 
Assistant  to  the  Senior  Deputy 
Commissioner.  1111  Constitution 


Federal  Register  /  Vol.  52.  No.  230  /  Tuesday.  December  1,  1987  /  Notices 


45707 


Avenue  NW.,  Room  3014.  Washington. 

DC  20224  no  later  than  December  1. 

1987.  Mr.  Hilgen  can  be  reached  on  (202) 

566-4143  (not  toll-free). 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Hilgen,  Assistant  to  the  Senior 

Deputy  Commissioner.  (202)  566-4143 

(not  toll-free). 

Lawrence  B.  Gibbs. 

Commissioner. 

(FR  Doa  87-27577  Filed  11-25-87;  4:15  pm] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  tt>e  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.C.   552b(e)(3). 


COMMODITY  CREDIT  COffPORATION 

FEDEIUU.  REGISTER  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  52  FR  44274. 
November  18. 1987. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETINO:  2:00  p.m..  November  23, 
1987. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

\.  Minutes  of  Special  Meeting  on  7-23-87. 

2.  Memorandum  re:  Update  of  Commodity 
Credit  Corporation  (CCC)-Owned  Inventory. 

3.  Docket  re:  BCP-31a.  Peanut  Loan  and 
Purchase  for  the  1986  and  Subsequent 
Marketing  Years. 

4.  Docket  re:  CX-308b,  Revision  1. 
Guarantee  Arrangements  Required  By  CCC 
Under  Its  Short  and  Intermediate  Term 
Export  Credit  Guarantee  Program. 

5.  Memorandum  re:  Fiscal  Year  1988 
Section  416  Commodity  Determination  and 
Revised  Fiscal  Year  1987  Commodity 
Determination. 

6.  Resolution  re:  Ratification  of  Target 
Export  Assistance  Funding — Japan. 

7.  Resolution  re:  Ratification  of 
Commodities  Available  for  Public  Law  480 
During  Fiscal  Year  1987,  CZ-266,  Resolution 
No.  24.  Amendment  3. 

8.  Resolution  re:  Ratification  of 
Commodities  Available  for  Public  Law  480 
During  Fiscal  Year  1988.  CZ-266.  Resolution 
No.  25. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jamcs  V.  Hansen, 
Secretary,  Commodity  Credit 
Corporation.  Room  3603  South  Building, 
U.S.  Department  of  Agriculture,  Post 
Office  Box  2415,  Washington,  DC  20013; 
telephone  (202)  475-5490. 

Dated:  November  25. 1987. 
lames  V.  Hansen, 

Secretary.  Commodity  Credit  Coprorotion. 
|FR  Doc.  87-27588  Filed  11-25-87:  4:37  pm] 

BILUNGCOOE  3410-05-M 

COMMODITY  FUTURES  TRADINO 

COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Deceiiiber  8. 

1987. 

PLACE:  2033  K  Street,  NW.,  Washington. 

DC,  8th  Floor  Conference  Room. , 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 


CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  87-27611  Filed  ll-27-«';  9:55  am) 

MLUNG  CODE  •3S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11.00  a.m.,  December  22, 

1987. 

PLACE:  2033  K  Street,  NW..  Washington, 

DC,  8th  Floor  Conference  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 
CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  87-27612  Filed  11-27-87;  9:55  am) 

MLLINa  CODE  t3St-01-« 

commodity  futures  trading 

commission 

TIME  AND  DATE:  11:30  a.m.,  December  22. 

1987. 

place:  2033  K  Street,  NW..  Washington. 

DC.  8th  Floor  Conference  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 

enforcement  review. 

CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb.  254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  87-27613  Filed  11-27-87;  9:55  am) 

mxmG  CODE  essi-oi-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

ACTION:  Notice  is  hereby  given,  pursuant 
to  the  Government  in  the  Sunshine  Act 
(5  U.S.C.  §  552b(e)(3)).  of  the 
forthcoming  regular  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 
The  regular  meeting  of  the  Board  will  be 
held  December  1. 1987. 
DATE  AND  TIME:  The  meeting  is 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean. 
Virginia,  on  December  1. 1987,  from 
10.00  a.m.  until  such  time  as  the  Board 
may  conclude  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Hill,  Secretary  of  the  Farm 
Credit  Administration  Board,  1501  Farm 


Federal  Regitter 

Vol.  52.  No.  230 

Tuesday,  December  1,  1987 


Credit  Drive.  McLean.  Virginia  22102- 
5090  (703-883-4003). 
ADDRESS:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  will  be  closed  to  the 
public.  The  matters  to  be  considered  at 
the  meeting  are: 

1.  Summary  Prior  Approval  Items; 

2. 1988  Review  of  Farm  Credit  System 
Building  Association  Budget  and  Assessment 
response; 

•Certification  Under  Section  4.28(J)  of  the 
Farm  Credit  Act  of  1971,  as  Amended; 

*4.  Examination  and  Enforcement  Matters: 
and 

*S.  Legislative  Update. 

Date:  November  25, 1987. 
David  A.  HiU, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  87-27601  Filed  11-25-87;  5:10  pm) 

BOiJNa  CODE  6705-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  25, 1987. 

TIME  AND  date:  10:00  a.m.,  Thursday, 
December  3, 1987. 

place:  Room  600, 1730  K  Street,  NW., 
Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  on  the 
following: 

1.  Southern  Ohio  Coal  Company,  Docket 
Nos.  WEVA  86-35-R,  etc.  (Issues  include 
whether  the  Administrative  Law  Judge  erred 
in  not  modifying  a  section  104(dK2)  order  to  a 
section  104(a)  citation  when  he  deleted  the 
inspector's  finding  of  unwarrantable  failure 
and  whether  in  sustaining  another  section 
104(d)(2)  order,  the  judge  erred  in  finding  that 
the  operator  violated  30  C.F.R.  S  75.200  and 
whether  the  violation  was  the  result  of  the 
operator's  unwarrantable  failure. 

2.  Consideration  of  possible  revisions  to 
Commission  Procedural  Rules  20-31.  29  CFR 
2700.20  through  2700.31. 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 


•3.  Session  closed  to  the  public — exempt  pursuant 
to  5  U.S.C.  552b(rK4).  (8).  and  (9). 


of  those  needs.  Subject  to  20  CFR 
2706.150(a)(3)  and  2706.160(e). 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  FJlen  (202)  653-5629. 
lean  II.  Ellen, 
Agenda  Clerk. 

[FR  Doc.  87-27656  Filed  11-27-87;  1:26  pm) 
BILUNG  CODE  »735-01-M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  3:00  p.m.,  Wednesday, 

November  25. 1987. 

The  business  of  the  Board  required 
that  this  meeting  be  held  with  less  than 
one  week's  advance  notice  to  the  public, 
and  no  earlier  announcement  of  the 
meeting  was  practicable. 
PLACE:  20th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Further 
consideration  of  testimony  on  banking 
issues. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Dale:  November  25. 1987. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  87-27624  Filed  11-27-87:11:39  am) 

BILLING  CODE  621(M>1-M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  Monday. 
December  7. 1987: 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
NW.,  Washington,  DC  20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 


at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated;  November  27, 1987. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-27698  Filed  11-27-87;  3:41  am) 

BtLUNQ  CODE  •21(H>1-M 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  DATE:  9:30  a.m..  Tuesday. 
December  8. 1987. 

place:  Board  Room  (Room  81 2A).  Eighth 
Floor,  800  Independence  Avenue.  SW.. 
Washington.  DC  20594. 

STA-ms:  The  first  five  items  are  open  to 
the  public.  The  last  item  is  closed  under 
Exemption  10  of  the  Government  in  the 
Sunshine  AcL 

MATTERS  TO  BE  CONSIDERED: 

1.  Marine  Accident  Report:  Capsizing  of  the 

U.S.  Charter  Fishing  Vessel  FISH-N- 
FOOL.  Pacific  Ocean  at  Roca  Ben  Baja 
California  Notre,  Mexico,  February  5, 
1987 

2.  Safety  Study:  Lap/Shoulder  Belts 

3.  Followup  Letters  to  Receipients  of  Lap  Belt 

Safety  Study  Recommendations 

4.  Case  Summaries  to  the  Lap/Shoulder  Belts 

Safety  Study 

5.  Highway  Summary  Report:  Collision  of 

Tour  Bus  with  Bridge  Overpass  on  the 
George  Washington  Memorial  Parkway. 
Alexandria,  Virginia,  April  4, 1987 
8.  Opinion  and  Order  Administrator  v. 

Nazimek,  Docket  SE-6759;  disposition  of 
appeals  of  both  parties  (Calendared  by 
Chairman  Burnett) 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty  (202)  382-6525. 
Bea  Hardesty. 

Federal  Register  Liaison  Officer. 
November  27, 1987. 

|FR  Doc.  87-27683  Filed  11-27-87:  3:18  pm) 

BILUNG  COOE  7S33-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (52  FR  44956 
November  23. 1987). 

STATUS:  Closed  meeting. 


PLACE:  450  5th  Street,  NW..  Washington, 
DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Tuesday. 

November  17, 1987. 

CHANGES  IN  THE  MEETING:  Additional 
item. 

The  following  additional  item  was 
considered  at  a  closed  meeting  on 
Tuesday.  November  24. 1987.  following 
the  2:00  p.m.  open  meeting. 

Chapter  11  proceeding. 

Commissioner  Grundfest.  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Andrew 
Feldman  at  (202)  272-2091. 
Jonathan  G.  Katz, 
Secretary. 
November  25, 1987. 

(FR  Doc.  87-27585  Filed  11-30-87;  4:37  am) 

BHXING  CODE  WKMII-M 


UNITED  STATES  INSTrTUTE  OF  PEACE 
TIME  AND  DATE:  9:00  a.m.-5:00  p.m., 
Thursday,  December  3, 1987. 
PLACE:  National  Trust  for  Historic 
Preservation.  1785  Massachusetts 
Avenue,  NW.,  Washington,  DC  20036. 
STATUS:  Open  (portions  may  be  closed 
pursuant  to  subsection  (c)  of  section 
552(b)  of  title  5,  United  States  Code,  as 
provided  in  subsection  1706(h)(3)  of  the 
United  States  Institute  of  Peace  Act, 
Pub.  L.  98-525). 

AGENDA  (TENTATIVE):  Meeting  of  the 
Board  of  Directors  convened. 
Chairman's  Report.  President's  Report. 
Committee  Reports.  Consideration  of  the 
minutes  of  the  eighteenth  meeting. 
Con.sidenilion  of  grant  application 
matters. 

CONTACT:  Mrs.  Olympia  Diniak. 
Telephone:  (202)  789-5700. 
Diitod:  November  27. 1987. 
Samuel  W.  Lewis, 

President.  United  States  Institute  of  Peace. 
(FR  Doc.  87-27643  Filed  11-27-87;  12:56  pm| 

BHXtNG  COOE  315»4)1-« 
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DEPARTMENT  OF  ED0CAT1OM 

34  CFR  Parts  668  and  690 

Student  Assistance  General  Provisions 
and  Pell  Grant  Program 

agency:  Department  of  Education. 
ACTKMt  Final  regulations. 


summary:  The  Secretary  amends  the 
Student  Assistance  General  Provisions 
regulations  and  the  regulations  for  the 
Pell  Grant  Program.  These  regulations 
simplify  procedures,  clarify 
requirements,  reduce  administrative 
burden  while  maintaining  program 
integrity,  and  incorporate  changes  to  the 
Higher  Education  Act  of  1965  (HEA) 
made  by  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985.  the 
Higher  Education  Amendments  of  1986, 
and  the  Higher  Education  Technical 
Amendments  Act  of  1987.  These 
regulations  further  incorporate 
applicable  provisions  of  the  Compact  of 
Free  Association  and  consolidate 
provisions  common  to  all  the  student 
financial  assistance  programs 
authorized  by  Title  IV  of  the  HEA  (Title 
IV.  HEA  programs). 
EFFECTIVE  DATE:  Generally,  these 
regulations  take  effect  either  45  days 
after  publication  in  the  Federal  Register 
or  later  if  Congress  takes  certain 
adjournments.  Sections  668.8,  668.13. 
668.14,  668.15,  668.17,  668.19,  668.22. 
668.23.  668.32.  668.34,  and  668.96  will 
become  effective  after  the  information 
collection  requirements  contained  in 
these  sections  have  been  submitted  by 
the  Department  of  Education  and 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980.  These  regulations 
are  generally  not  subject  to  section 
482(c)  of  the  HEA  because  they  do  not 
constitute  "additional  regulatory 
changes  initiated  by  the  Secretary 
affecting  the  general  administration  of" 
the  title  IV.  HEA  programs.  However, 
the  following  provisions  apply  only  to 
award  years  beginning  on  or  after  July  1. 
1988: 

(1)  The  new  requirements  in  §  668.7(a) 
(6)  and  (7)  for  a  student  to  certify  that  he 
or  she  does  not  owe  a  refund  on  a  grant 
awarded  and  is  not  in  default  on  a  loan 
made  under  a  Title  IV.  HEA  program. 

(2)  The  new  provisions  in  §  668.8(b)(2) 
governing  the  eligibility  for  the  Pell 
Grant  Program  of  courses  in  English  as  a 
second  language. 

(3)  The  new  requirement  in 

S  668.19(a)(2)  that  a  Hnancial  aid 
transcript  be  requested  before  a  student 
may  receive  any  Title  IV,  HEA  program 
funds. 


(4)  The  new  rule  in  §  668.19(a)(3)  (iv) 
and  (v)  regarding  a  school's  authority  to 
transmit  GSL  or  SLS  proceeds  and  to 
certify  PLUS  applications  prior  to 
receipt  of  a  financial  aid  trancript  from 
the  student's  previous  school. 

(5)  The  new  requirement  in 

§  668.19(c)(2)  that  a  financial  aid 
trancript  include  information  on  a 
student's  previous  treatment  as  an 
independent  student. 

(6)  The  new  provision  in  §  668.20(c)(2) 
concerning  the  educational  level  of 
instruction  of  a  noncredit  or  reduced 
credit  remedial  course. 

(7)  The  removal  of  Subparts  C.  D.  and 
E  of  34  CFR  Part  690  with  regard  to 
determining  a  student's  student  aid 
index  and  cost  of  attendance  under  the 
Pell  Grant  Program. 

If  you  want  to  know  the  effective  date 
of  the  other  provisions  of  these 
regulations,  call  or  write  the 
Departament  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  De  Cleene  or  Jeff  Andrade.  U.S. 
Department  of  Education.  Office  of 
Student  Financial  Assistance.  400 
Maryland  Avenue  SW.  (Regional  Office 
Building  3.  Room  4318),  Washington.  DC 
20202.  Telephone  number  (202)  732-4888. 
SUPPLEMENTARY  INFORMATION:  On 
December  12. 1984.  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  the  Student 
Assistance  General  regulations  in  the 
Federal  Register  (49  FR  48494).  These 
regulations  were  proposed  to  clarify 
requirements,  reduce  administrative 
burden  on  institutions  of  higher 
education  and  vocational  schools,  and 
consolidate  provisions  and  definitions 
common  to  all  the  Title  IV.  HEA 
programs.  The  Title  IV,  HEA  programs 
include  the  Pell  Grant,  Guaranteed 
Student  Loan  (GSL).  PLUS, 
Supplemental  Loans  for  Students  (SLS) 
(formerly  ALAS).  Consolidation  Loan. 
State  Student  Incentive  Grant  (SSIG). 
Robert  C.  Byrd  Honors  Scholarship 
(Byrd  Scholarship),  Income  Contingent 
Loan  (ICL),  Perkins  Loan  (formeriy 
National  Direct  Student  Loan  (NDSL)). 
College  Work-Study  (CWS),  and 
Supplemental  Educational  Opportunity 
Grant  (SEOG)  programs.  The  last  three 
programs  are  known  collectively  as  "the 
campus-based  programs." 

Final  regulations  revising  Subpart  C  of 
the  Student  Assistance  General 
Provisions,  concerning  the  Statement  of 
Educational  Purpose  and  the  Statement 
of  Registration  Status,  were  published 
on  June  28. 1985  (50  FR  26950).  On 
November  19. 1986.  the  Secretary 
published  final  regulations  revising 
Subpart  A  of  the  Student  Assistance 


General  Provisions  regulations  (50  FR 
41920).  which  included  definitions  and 
provisions  common  to  all  the  Title  IV. 
HEA  programs,  so  that  those  definitions 
and  provisions  would  become  effective 
at  the  same  time  that  new  regulations 
for  the  GSL  and  PLUS  programs  became 
effective.  The  Secretary  has  reviewed 
the  comments  with  regard  to  Subpart  B 
of  the  Student  Assistance  General 
Provisions  regulations  and  has  made 
appropriate  changes  in  response  to 
those  comments.  A  summary  of  the 
comments  and  responses  is  contained  in 
the  Appendix  to  these  regulations. 
The  Secretary  has  made  certain 
additional  changes  to  Subparts  A.  B.  and 
C  of  the  Student  Assistance  General 
Provisions  regulations  to  incorporate 
statutory  provisions  contained  in  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985.  Pub.  L  99- 
272.  the  Higher  Education  Amendments 
of  1986,  Pub.  L.  99-^98,  the  Compact  of 
Free  Association.  Pub.  L.  99-239.  and  the 
Higher  Education  Technical 
Amendments  Act  of  1987,  Pub.  L.  100-50. 
The  Secretary  has  also  consolidated  into 
a  revised  §  668.7  and  a  new  §  668.8 
student  and  program  eligibility  criteria 
that  are  applicable  to  all  Title  IV.  HEA 
programs.  A  discussion  of  these  changes 
follows.  These  regulations  are  being 
coordinated  with  separate  proposed  and 
final  regulations  that  reflect  statutory 
changes  in  the  individual  Title  IV.  HEA 
programs. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

The  Secretary  has  added  a  new 
§  668.8  and  made  certain  changes  to 
§§  668.1,  668.2.  668.7,  668.12,  668.14, 
668.19,  668.23.  668.24,  668.32,  and  668.34 
to  reflect  new  statutory  provisions 
contained  in  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985,  the 
Higher  Education  Amendments  of  1986, 
the  Compact  of  Free  Association,  and 
the  Higher  Education  Technical 
Amendments  Act  of  1987.  In  accordance 
with  section  431(b)(2)(A)  of  the  General 
Education  Provisions  Act  (20  U.S.C. 
1232(b)(2)(A)),  and  the  Administrative 
Procedure  Act.  5  U.S.C.  553.  it  is  the 
practice  of  the  Secretary  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations. 
However,  these  latter  changes  merely 
implement  statutory  changes  contained 
in  Pub.  L  99-272.  Pub.  L.  99-498.  Pub.  L. 
99-239.  and  Pub.  L  100-50  and  public 
comment  could  therefore  have  no  effect 
on  the  content  of  these  regulations. 
Therefore,  pursuant  to  5  U.S.C.  553(b)(B). 
the  Secretary  finds  that  publication  of 
proposed  regulations  as  to  these 


changes  is  unnecessary  and  contrary  to 
the  public  interest. 

Substantive  Changes  in  Subparts  A,  C, 
and  G  and  Significant  Revisions  to 
Subpart  B  of  the  Notice  of  Proposed 
Rulemaking 

I.  Subpart  A— General 

Section  668.1    Scope. 

The  Higher  Education  Amendments  of 
1986  added  several  new  student 
assistance  programs  to  Title  IV  of  the 
HEA  and  changed  the  name  of  the 
National  Direct  Student  Loan  (NDSL) 
Program  to  the  Perkins  Loan  Program. 
The  new  programs  are  the  Robert  C. 
Byrd  Honors  Scholarship  (Byrd 
Scholarship)  Program,  the  Supplemental 
Loans  for  Students  (SLS)  Program 
(formeriy  the  ALAS  Program),  the 
Consolidation  Loan  Program,  and  the 
Income  Contingent  Loan  (ICL)  Program. 
These  changes  are  incorporated  into 
§668.1. 

Section  668.2    General  definitions. 

A  new  statutory  definition  of 
Independent  student  is  found  in  sections 
411F  and  480  of  the  HEA.  Therefore,  the 
definition  that  was  found  in  §  668.7  of 
these  regulations  has  been  removed  and 
a  cross-reference  to  the  statute  has  been 
placed  in  §  668.2. 

Section  668.7  Eligible  student. 

The  changes  made  to  section  484  of 
the  HEA  by  the  Higher  Education 
Amendments  of  1986  and  the  Higher 
Education  Technical  Amendments  Act 
of  1987  increase  the  number  of 
provisions  that  are  common  to  a 
determination  of  student  eligibility  for 
assistance  under  all  Title  IV.  HEA 
programs.  The  Secretary,  therefore,  has 
defined  "eligible  student"  in  a  revised 
§  668.7  of  the  Student  Assistance 
General  Provisions  regulations.  The 
revision  of  this  section  reduces  the 
administrative  burden  on  postsecondary 
educational  institutions  by  consolidating 
into  a  single,  easily  identifiable  place 
common  student  eligibility  provisions 
that  previously  have  been  scattered 
throughout  the  various  individual 
program  regulations.  Section  690.4  of  the 
regulations  for  the  Pell  Grant  Program  is 
removed,  §  690.75  of  those  regulations  is 
revised,  and  the  sections  governing 
eligibility  and  selection  in  the  following 
program  regulations  will  be  revised  in 
the  near  future: 

—Perkins  Loan  Program  (§  674.9). 
—CWS  Program  (§  675.9). 
—SEOG  Program  (§  676.9). 
— GSU  PLUS.  SLS.  and  Consolidation 

Loan  programs  (§  682.201). 
—SSIG  Program  (|  692.40). 


Eligibility  and  selection  criteria  that  are 
specific  to  each  program  will  be  retained 
in  the  relevant  individual  program 
regulations. 

The  provisions  of  §  668.7  do  no  apply 
to  student  eligibility  determinations 
under  the  Byrd  Scholarship  Program 
because  the  statutory  requirements  in 
section  484  of  the  HEA  do  not  apply  to 
that  program.  In  addition,  the  provisions 
of  §  668.7  do  not  apply  to  borrower 
eligibility  determinations  under  the 
Consolidation  Loan  Program  because 
the  borrower  eligibility  requirements  of 
that  program  generally  do  not 
correspond  to  the  student  eligibility 
requirements  of  that  program  generally 
do  not  correspond  to  the  student 
eligibility  requirements  of  the  other  Title 
IV,  HEA  programs. 

Regular  student  (§668.7(a)(l)(i)).  The 
requirement  of  being  a  regular  student  in 
order  to  qualify  as  an  eligible  student 
has  been  extended  to  the  GSL.  PLUS. 
SLS.  and  ILC  programs,  as  a  result  of  a 
change  made  to  section  484  of  the  HEA. 
One  exception  is  provided  under  section 
484(b)  of  the  HEA.  The  single  exception 
allows  students  to  apply  for  loans  made 
under  the  GSL,  PLUS,  or  SLS  programs 
for  up  to  one  twelve-month  period  if 
they  are  carrying  at  least  a  half-time 
workload  in  a  program  necessary  to 
qualify  them  for  enrollment  in  a  degree 
or  certificate  program.  This  requirement 
is  effective  beginning  with  the  1987-88 
award  year,  or  for  the  GSL,  PLUS,  and 
SLS  programs  for  periods  of  enrollment 
beginning  on  or  after  July  1. 1987. 
Enrollment  in  an  elementary  or 
secondary  school  (§  668.7(a)(2)).  Section 
484  of  the  HEA  has  been  amended  to 
provide  that,  effective  beginning  with 
the  1987-88  award  year,  or  for  the  GLS, 
PLUS,  and  SLS  programs  for  periods  of 
enrollment  beginning  on  or  after  July  1. 
1987.  a  student  who  is  enrolled  in  an 
elementary  or  secondary  school  cannot 
be  eligible  for  assistance  under  any  Title 
IV,  HEA  program.  These  regulations 
incorporate  the  new  provision.  The 
Secretary  does  not  consider  a  student  to 
be  enrolled  in  a  secondary  school  if  the 
student  is  pursuing  courses  designed  to 
lead  to  a  GED  and  the  student's 
enrollment  in  those  courses  is  part  of  his 
effort  to  satisfy  the  GED  requirement 
under  §  668.7(b)(2)  of  these  regulations. 
Ability  to  benefit— remaining  eligible 
for  Title  IV,  HEA  program  assistance 
(§  668.7(a)(3)  and  (b)).  Section  484(d)  of 
the  HEA  prescribes  procedures  through 
which  a  student  who  is  admitted  to  an 
institution  on  the  basis  of  his  or  her 
ability  to  benefit  from  the  education 
offered  by  an  institution  may  remain 
eligible  for  assistance  under  any  Title 
IV,  HEA  program.  These  procedures 
apply  to  students  who  are  admitted  to 


an  institution  beginning  with  the  1987-88 
award  year,  or  for  the  GSL.  PLUS,  and 
SLS  programs,  to  students  admitted  for 
periods  of  enrollment  beginning  on  or 
after  July  1, 1987.  Section  668.7(b)  of 
these  regulations  incorporates  those 
procedures. 

Under  the  first  procedure,  the  student 
must  receive  a  GED  before  he  or  she 
graduates  from  or  is  certified  by  the 
institution  in  which  he  or  she  is  enrolled, 
or  by  the  end  of  the  first  year  of  study  at 
that  institution,  whichever  is  earlier.  An 
eligible  student  may  receive  assistance 
under  the  Title  IV.  HEA  programs  during 
this  period,  although,  under  S  668.20 
(concerning  remedial  coursework).  he  or 
she  may  not  receive  Title  IV.  HEA 
program  assistance  for  any  remedial 
coursework  that  is  designed  to  lead  to  a 
GED.  If  a  student  fails  to  receive  the 
GED  within  the  period  required  by  these 
regulations,  the  student  loses  eligibility, 
and  an  institution  may  not  disburse 
further  Title  IV.  HEA  progam  funds  to 
that  student. 

Under  the  second  procedure,  the 
student  must  be  counseled  by  the 
institution  before  admission  and  must 
enroll  in  and  successfully  complete  a 
remedial  or  developmental  progam  that 
does  not  exceed  one  academic  year.  The 
student's  institution  must  prescribe  the 
program,  although  the  institution  does 
not  have  to  provide  that  program  itself. 
If  an  institution  does  provide  the 
program,  an  eligible  student  may  receive 
Title  IV.  HEA  program  aid  for  the 
remedial  education,  if  that  education 
qualifies  under  S  668.20.  However,  if  the 
institution  does  not  provide  the  program 
itself,  but  the  program  is  provided  by 
another  institution,  the  student  may 
receive  Title  IV,  HEA  program  aid  for 
the  remedial  education  only  if  the 
program  meets  the  requirements  of 
S  668.17  (governing  written  agreements 
between  eligible  and  ineligible  entities) 
and  §  668.20.  If  a  student  does  not 
successfully  complete  the  program,  he  or 
she  loses  eligibility,  and  an  institution 
may  not  disburse  further  Title  IV,  HEA 
program  funds  to  that  student. 

Under  the  third  procedure,  the  student 
must,  before  admission,  take  a  test  that 
measures  his  or  her  aptitude  to  complete 
successfully  the  educational  program  in 
which  he  or  she  plans  to  enroll  and 
demonstrate  that  aptitude.  The  test  must 
be  either  nationally  recognized, 
standardized,  or  industry-developed. 
The  test  also  must  meet  the  criteria  of 
the  nationally  recognized  accrediting 
agency  or  association  that  accredits  the 
institution  or  its  eligible  programs.  The 
Secretary  considers  the  term  "nationally 
recognized  accrediting  agency  or 
association"  for  this  purpose  to  include 
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State  agencies  recognized  for  the 
approval  of  public  postsecondary 
vocational  education  under  the 
procedures  of  34  CFR  Part  603.  The 
institution  to  which  a  student  has 
applied  does  not  need  to  administer  the 
test  itself.  If  a  student  does  not 
demonstrate  the  appropriate  aptitude, 
he  or  she  may  nevertheless  remain 
eligible  by  enrolling  in  and  successfully 
completing  the  remedial  program 
described  in  tlie  above  discussion 
concerning  the  second  procedure.  The 
same  provisions  concerning  remedial 
education  apply  here  as  apply  under  the 
second  procedure.  | 

Citizenship  and  residency  I 

requirements  (§  668.7(a)(4)).  These 
regulations  consolidate  into  S  668.7(a)(4) 
the  identical  citizenship  and  residency 
provisions  of  the  student  eligibility 
requirements  contained  in  the  current 
individual  Title  IV.  HEA  program 
regulations.  Section  668.7(a)(4)  also 
implements  changes  made  to  section  484 
of  the  HEA  by  the  Higher  Education 
Amendments  of  1986  and  changes 
required  by  the  Compact  of  Free 
Association. 

The  Compact  of  Free  Association 
created  two  new  entities  that  formerly 
were  part  of  the  Trust  Territory  of  the 
Pacific  Islands:  The  Federated  States  of 
Micronesia  and  the  Marshall  Islands. 
The  most  recent  student  eligibility 
sections  for  the  Pell  Grant  and  campus- 
based  program  regulations  were 
published  on  November  19, 1986  (51  FR 
41920),  and  for  the  GSL  and  PLUS 
programs  on  November  10, 1986  (51  FR 
40686),  in  anticipation  of  the 
consequences  of  the  enactment  of  the 
Compact,  as  well  as  in  anticipation  of 
the  enactment  of  a  separate  pending 
Compact  for  the  Republic  of  Palau. 
Those  regulations  therefore  provided 
that  an  otherwise  eligible  student 
qualified  for  Title  FV,  HEA  assistance  if 
he  or  she  were  a  permanent  resident  of 
the  Trust  Territory  of  the  Pacific  Islands 
or  the  Northern  Mariana  Islands,  or  a 
citizen  of  the  Marshall  Islands,  the 
Federated  States  of  Micronesia,  or  the 
Republic  of  Palau. 

Under  the  terms  of  the  Compact  and 
subsequent  agreements  between  the 
United  States  and  the  Marshall  Islands 
and  the  United  States  and  the  Federated 
States  of  Micronesia,  a  citizen  of  the 
Marshall  Islands  or  the  Federated  States 
of  Micronesia  who  was  enrolled  in  a 
postsecondary  institution  on  the  date 
preceding  the  effective  date  of  the 
respective  Compact  and  who  is 
otherwise  eligible  qualifies  for 
assistance  under  the  Pell  Grant,  CWS, 
and  SEOG  programs  for  a  maximum  of 
four  years  from  the  effective  date  of  the 


respective  Compact.  The  effective  dates 
of  the  Compact  are,  for  the  Marshall 
Islands.  October  21. 1988,  and  for  the 
Federated  States  of  Micronesia, 
November  3, 1988.  Section  668.7(a)(4)  of 
these  regulations  reflects  these  changes. 
Thus,  for  example,  a  citizen  of  the 
Marshall  Islands  who  was  enrolled  in  a 
postsecondary  institution  on  October  20. 
1988.  regardless  of  whether  he  or  she 
received  Title  IV,  HEA  program 
assistance,  may  qualify  for  assistance 
under  the  Pell  Grant  CWS,  and  SEOG 
programs  if  he  or  she  meets  the  other 
eligibility  requirements  of  the  Student 
Assistance  General  Provisions  and  of 
the  specific  programs.  This  person 
continues  to  qualify  for  assistance  under 
these  programs  at  any  time  during  the 
four-year  period  ending  October  20. 
1990.  that  he  or  she  meets  the  other 
relevant  student  eligibility  requirements. 
This  person,  however,  does  not  qualify 
for  assistance  under  the  GSL,  PLUS, 
SLS.  Consolidation  Loan.  Perkins  Loan. 
ICL.  or  SSIG  pK^ams  unless  he  or  she 
meets  the  requirements  for  eligible 
noncitizens.  This  person  also  does  not 
qualify  for  the  Byrd  Scholarship 
PrograuL 

Implementation  of  the  Compact  of 
Free  Association  for  Palau,  which  would 
have  established  the  Republic  of  Palau. 
has  been  delayed.  Therefore,  the  Trust 
Territory  of  the  Pacific  Islands,  of  which 
Palau  is  the  only  remaining  entity, 
continues  to  exist  and  its  permanent 
residents  meet  the  citizenship  and 
residency  requirements  of 
§  668.7(a){4)(iii).  However,  in 
anticipation  that  the  Compact  may 
eventually  be  ratified,  these  retgulations 
also  include  a  provision  for  "citizens  of 
the  Republic  of  Palau." 

These  regulations  remove  the  previous 
reference  to  permanent  residents  of  the 
Northern  Mariana  Islands.  On 
November  3, 1966.  the  Northern  Mariana 
Islands  became  a  Commonwealth  of  the 
United  States,  and  most  of  its  residents 
became  United  States  citizens.  The 
category  of  "permanent  resident  of  the 
Northern  Mariana  Islands"  no  longer 
exists. 

Satisfactory  progress  (§  668. 7(a)(5) 
and  (c)).  Section  668.7(a)(5)  consolidates 
the  identical  satisfactory  progress 
provisions  of  the  student  eligibility 
requirements  contained  in  the  individual 
program  regulations.  Under  these 
provisions,  an  otherwise  eligible  student 
who  is  enrolled  in  an  institution  must,  to 
maintain  his  or  her  eligibility,  be 
maintaining  satisfactory  academic 
progress  in  accordance  with  the 
standards  established  by  that 
institution.  This  section  also  implements 
new  satisfactory  progress  provisions 


added  to  the  HEA  by  the  Higher 
Education  Amendments  of  1988.  The 
new  provisions  apply  only  to  those 
studento  who  will  receive  Tide  IV.  HEA 
program  assistance  for  the  first  time 
beginning  with  the  1987-88  award  year, 
or  for  the  GSL.  PLUS,  and  SLS  programs, 
for  attendance  during  enrollment 
periods  beginning  on  or  after  July  1. 
1987. 

Under  the  provisions  of  \  668.7(c),  a 
student  must  at  the  end  of  his  or  her 
second  academic  year  of  attendance  at 
the  institution  in  which  he  or  she  is 
enrolled,  have  a  cumulative  grade  point 
average  (GJ».A.)  of  C  or  its  equivalent. 
or  have  academic  standing  consistent 
with  the  graduation  requirements 
established  by  the  institution  to 
continue  to  be  eligible  for  Title  IV,  HEA 
program  assistance. 

In  measuring  academic  standing 
consistent  with  its  graduation 
requirements,  an  institution  must 
consider  all  of  its  requirements 
governing  whether  a  student  has 
academic  standing  consistent  with 
graduation,  including  requirements  that 
the  student  must  meet  at  different  points 
in  his  or  her  educational  program.  Thus, 
for  example,  if  a  degree-granting 
institution  using  a  0.O-O.4  grade  point 
scale  requires  a  student  who  is  enrolled 
in  one  of  its  four-year  degree  programs 
to  have  a  2.0  G.P.A.  to  receive  his  or  her 
degree  but  allows  the  student  to  have  at 
least  a  1.75  G  J*^  at  the  end  of  two 
academic  years,  then  a  student  with  a 
1.75  G.PA.  at  that  point  has  academic 
standing  consistent  with  the  institution's 
graduation  requirements.  The  student 
therefore,  is  considered  to  be 
maintaining  satisfactory  progress  under 
S  668.7(c),  even  though  the  student  does 
not  have  a  cumulative  "C"  average. 

A  student  who  is  required  to  meet  the 
satisfactory  progress  standards  of 
§  668.7(c)  and  fails  to  do  so  loses  his  or 
her  eligibility  for  Tide  IV.  HEA  program 
assistance,  except  under  the  conditions 
discussed  below.  The  otherwise  eligible 
student  may  regain  his  or  her  eligibility 
if,  at  the  end  of  a  subsequent  grading 
period,  the  student  achieves  academic 
standing  consistent  with  the  institution's 
graduation  requirements  and  the 
institution  determines  that  the  student 
meets  its  own  satisfactory  progress 
requirements. 

If  a  student  Is  required  to  meet  the 
satisfactory  progress  standards  of 
§  668.7(c)  and  fails  to  do  so,  the 
institution  may  still  find  that  the  student 
is  maintaining  satisfactory  progress  if  it 
determines  that  the  student  failed  to 
meet  these  standards  because  he  or  she 
experienced  an  undue  hardship  that  was 
caused  by  the  death  of  a  relative,  his  or 


her  injury  or  illness,  or  other  special 
circumstances. 

An  institution  is  required  to  review 
the  academic  progress  of  each  student 
who  is  subject  to  §  668.7(c)  at  the  end  of 
each  academic  year. 

The  satisfactory  progress  standards  in 
§  668.7  of  these  regulations  are 
standards  that  apply  to  determinations 
of  student  eligibility.  In  addition,  an 
institution  must  also  have  satisfactory 
progress  standards  in  accordance  with 
§  668.14  of  these  regulations  to 
demonstrate  that  it  has  the 
administrative  capability  to  participate 
in  Title  IV.  HEA  programs. 

Overpayment  and  default  provisions 
(§ 668.7(a)  (6)  and (7).  (d),  (e),  and (f)). 
These  regulations  consolidate  identical 
provisions  from  the  individual  program 
regulations  that  condition  student 
eligibility  on  the  fact  that  a  student  does 
not  owe  a  refund  on  any  Pell  Grant 
SEOG.  or  SSIG  (Tide  IV.  HEA  grant)  nor 
is  in  default  on  any  loan  made  under  the 
ICL.  National  Defense /Direct  Student 
Loan.  Perkins  Loan,  GSL,  PLUS,  SLS,  or 
consolidation  Loan  programs  ("TiUe  IV, 
HEA  loan).  SecUons  668.7(a)  (6)  and  (a) 
(7)  introduce  one  new  requirement  that 
a  student  certify  that  he  or  she  does  not 
owe  a  refundon  any  Title  IV,  HEA  grant 
and  is  not  in  default  on  any  Title  IV. 
HEA  loan.  This  provision  reduces 
administrative  burden  for  institutions 
and  reduces  delays  for  students 
awaiting  the  disbursement  of  Title  IV. 
HEA  funds.  Unless  it  receives 
conflicting  information,  an  institution 
may  rely  on  a  student's  written 
assurance  that  he  or  she  is  in 
compliance  with  these  provisions  when 
the  institution  follows  the  disbursement 
procedures  for  die  Title  IV.  HEA 
programs. 

Violation  of  loan  limits  (§  668.7 (o)(9)). 
Section  668.7(a)(9)  of  these  regulations 
provides  that  a  student  may  only  be 
eligible  for  assistance  under  a  Title  IV. 
HEA  program  if  that  student's  institution 
determines  that  the  student  has  not 
borrowed  in  excess  of  the  annual  loan 
limits  under  any  Tide  IV.  HEA  loan 
program  in  the  academic  year  for  which 
he  or  she  has  applied  for  that  assistance, 
or  the  student  has  not  borrowed  in 
excess  of  the  aggregate  maximum  loan 
limits  under  any  Title  IV.  HEA  loan 
program.  These  conditions  are  required 
by  changes  made  to  section  484  of  the 
HEA  by  the  Higher  Education 
Amendments  of  1986. 

Section  668.8    Eligible  program. 

These  regulations  apply  the  concept  of 
"eligible  program"  to  all  Title  IV.  HEA 
programs  except  the  Byrd  Scholarship 
and  Consolidation  Loan  programs.  The 
underlying  concept  of  an  "eligible 


program,"  which  is  defined  currently  in 
the  regulations  for  die  Pell  Grant  and 
campus-based  programs,  is  that  such  a 
program  leads  to  a  degree  or  certificate. 
The  changes  made  to  section  484(a)(1)  of 
the  HEA  by  the  Higher  Education 
Amendments  of  1986  and  die  Higher 
Education  Technical  Amendments  Act 
of  1987  in  effect  enact  these  regulatory 
eligibility  requirements  and  apply  them 
to  all  the  Title  IV.  HEA  programs  except 
the  Byrd  Scholarship  and  Consolidation 
Loan  programs.  The  new  statutory 
provision  excepts  for  the  GSL,  PLUS, 
and  SLS  programs  only  that  category  of 
student  noted  in  the  eariier  discussion 
on  S  668.7  (eligible  student).  The  new 
statutory  provision  applies  to  eligible 
students  who  receive  Title  FV,  HEA 
program  assistance  for  the  1987-88 
award  year  or  later,  or  for  die  GSL. 
PLUS,  and  SLS  programs,  for  periods  of 
eiut}llment  beginning  on  or  after  July  1. 
1987. 

To  conform  these  regulations  to  a  new 
provision  in  section  411  of  die  HEA.  die 
term  "eligible  program."  for  purposes  of 
the  Pell  Grant  Program,  is  extended  to 
include  programs  consisting  solely  of 
instruction  in  English  as  a  second 
language.  Under  §  668.8,  a  student  is 
considered  to  be  enrolled  in  an  eligible 
program,  for  purposes  of  the  Pell  Grant 
Program,  if  the  program  consists  solely 
of  instruction  in  English  as  a  second 
language,  if  the  program  meets  the  other 
requirements  for  eligibility,  and  if  die 
institution  that  offers  the  program 
determines  *bat  the  program  is 
necessary  to  enable  the  student  to  use 
already  existing  knowledge,  training,  or 
skills.  An  institution  is  required  to 
document  its  determination. 

To  conform  these  regulations  to  a  new 
provision  in  section  435(b)  of  the  HEA, 
governing  public  or  private  nonprofit 
institutions  of  higher  education  under 
die  GSL.  PLUS,  and  SLS  programs,  die 
term  "eligible  program"  also  is  extended 
to  include  a  degree  or  certificate     ^ 
program  of  at  least  one  year  for 
graduates  of  accredited  health 
professions  programs,  if  that  program  is 
offered  by  a  hospital  or  health-care 
facility.  As  in  the  case  of  any  eligible 
program,  that  program  must  be  offered 
by  an  eligible  institution. 

U.  Subpart  B— Standards  for 
Participation  in  Title  IV,  HEA  Programs 

Section  668.12    Institutional 
participation  agreement 

The  Secretary  has  revised  paragraph 
(b)  to  specify  that  the  institution  must 
certify  in  the  program  participation 
agreement  that  it  will  comply  with  the 
statutory  and  regulatory  requirements 
applicable  to  the  Tide  IV,  HEA 


programs  and  that  it  has  in  operation  a 
drug  abuse  prevention  program  that  is 
accessible  to  any  officer,  employee,  or 
student  at  the  institution.  The 
requirement  that  an  institution  certify 
that  it  has  a  drug  abuse  prevention 
program  implements  a  change  made  in 
section  487  of  the  HEA  by  die  Higher 
Education  Amendments  of  1986. 

The  Secretary  has  also  revised 
paragraph  (b)  to  prohibit  an  institution 
from  charging  any  student  a  fee  for 
processing  or  handling  any  application, 
form,  or  data  required  to  determine  the 
student's  Title  IV,  HEA  program 
eligibility  or  the  Federal  Student 
Assistance  Report  required  under 
section  483(f)  of  die  HEA.  This 
prohibition  implements  a  new  provision 
contained  in  the  HEA  as  amended  by 
the  Higher  Education  Amendments  of 
1986. 

In  response  to  public  comment  the 
Secretary  has  revised  paragraph  (e)  to 
clarify  how  the  effective  date  of  a  new 
participation  agreement  applies  to  an 
institution  in  a  situation  involving  a 
change  in  ownership  or  control.  In  that 
case,  once  the  new  participation 
agreement  is  executed,  it  is  effective 
beginning  with  the  date  on  which  the 
ownership  change  occurred.  However, 
this  provision  does  not  apply  to  an 
institution  whose  prior  participation 
agreement  was  terminated  under 
Subpart  G  of  these  regulations 
(governing  fine,  limitation,  suspension, 
and  termination  proceedings),  or  if, 
under  the  Pell  Grant  and  campus-based 
programs,  the  change  in  ownership  did 
not  occur  in  the  award  year  in  which  the 
new  participation  agreement  was 
executed. 

Section  668.13    Factors  of  financial 
responsibility. 

The  Secretary  has  revised  §§  668.13(a) 
and  668.14(a)  to  make  it  clear  that  an 
institution  must  satisfy  the  standards  set 
forth  in  each  section  in  order  to  begin  to 
participate  in  the  Title  IV,  HEA 
programs  and  to  continue  to  participate 
in  those  programs. 

In  the  proposed  regulations,  the 
Secretary  proposed  to  revise  Subpart  G. 
which  provides  procedures  for  the  fine, 
limitation,  suspension,  and  termination 
of  institutions  from  the  Tide  IV.  HEA 
programs.  In  §  668.72(d)  of  that  subpart, 
the  Secretary  proposed  that  if  a  person 
who  owns  or  operates  an  institution 
pleads  guilty  to.  or  is  convicted  of,  a 
crime  involving  the  acquisition,  use,  or 
expenditure  of  Tide  FV.  HEA  program 
funds,  the  institution  he  or  she  owns  or 
operates  violates  its  fiduciary  duty  to 
administer  those  programs.  As  a  result, 
that  conviction  or  guilty  plea  is  an 
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automatic  ground  for  terminating  the 
mstitution's  eligibility  to  participate  in 
the  Title  IV.  HEA  programs.  The 
Secretary  published  Subpart  G  as  final 
regulations  in  the  Federal  Register  on 
December  1. 1986,  51  PR  43320-43329. 
Section  668.72  was  renumbered  and 
published  as  §  668.82. 

The  Secretary  believes  that  the 
criterion  proposed  in  §  668.72(d)  and 
used  in  §  668.82(d)  to  determine  whether 
an  institution  can  act  as  a  fiduciary  of 
Title  IV.  HEA  program  funds  applies 
equally  to  a  determination  of  whether 
an  institution  can  be  viewed  as 
financially  responsible  under  I  668.13. 
Moreover,  it  is  obviously  anomalous  to 
allow  an  institution  that  is  owned  or 
operated  by  an  individual  who  was 
convicted  of.  or  pled  guilty  to.  a  crime 
involving  the  Title  IV.  HEA  programs  to 
be  considered  financially  responsible, 
and  thus  eligible  to  participate  in  the 
Title  IV.  HEA  programs,  when  once 
declared  eligible,  the  institution's    , 
eligibility  to  participate  in  those 
programs  would  be  automatically 
terminated.  Accordingly,  the  Secretary 
has  determined  that  an  institution,  under 
the  above  circumstances,  is  not 
financially  responsible  and  as  revised 
§  668.13  accordingly. 

The  Secretary,  however,  believes  that 
it  may  be  appropriate,  imder  certain 
circumstances,  to  allow  an  institution 
that  is  owned  or  operated  by  an 
individual  who  criminally  obtains  Title 
IV,  HEA  program  funds  to  reestablish  its 
eligibility.  The  Secretary  believes  that 
such  an  institution  should  be  allowed  to 
attempt  to  reestablish  its  eligibility  after 
five  years  have  elapsed  from  the  date  of 
the  plea  or  conviction  if  the  funds  that 
were  illegally  acquired  are  repaid  and 
the  person  is  no  longer  incarcerated  for 
that  crime.  The  Secretary  has  chosen 
five  years  since  that  is  the  maximum 
sentence  for  each  count  of  illegally 
obtaining  Federal  funds  under  section 
490  of  the  HEA  as  well  as  18  U.S.C.  1001 
of  the  Federal  Criminal  Code.  The 
Secretary  has  included  the  other    ' 
conditions  since  the  satisfaction  of  those 
conditions  returns  the  individual  and  the 
United  Stales,  which  is  the  victim  of  the 
crime,  to  the  position  each  was  in  before 
the  person  engaged  in  the  criminal  act. 
In  order  to  adopt  this  provision,  it  is 
necessary  to  make  a  conforming  change 
to  i  668.82(d)  since  an  institution  that 
would  be  considered  eligible  under 
§  66&13(d)(2)  would  otherwise  be 
terminated  under  S  688.82(d). 

As  a  result  of  comments,  the  Secretary 
has  determined  that  the  action  of 
acquiring  Federal  funds  in  a  criminal  or 
fraudulent  maimer,  rather  than 
criminally  acquiring  Title  IV,  HEA 
program  funds,  is  the  critical  measure 


with  regard  to  determining  an 
institution's  fiduciary  capacity  or 
financial  responsibility.  Accordingly, 
proposed  §  668.13(c)(3)  has  been 
amended  and  conforming  changes  have 
been  made  in  §§  668.82(d)  and  668.96. 
Those  changes  establish  that  an 
institution  cannot  be  trusted  to  act  in 
accordance  with  the  highest  standards 
of  a  fiduciary  of  public  funds,  nor  is  an 
institution  financially  responsible,  if  it  is 
owned  or  operated  by  an  individual,  or 
if  it  employs  an  individual  in  a  capacity 
of  administering  Title  IV.  HEA  program 
funds,  who  has  pled  nolo  contendere  or 
guilty  to,  or  was  convicted  of,  a  crime 
involving  the  acquisition,  use.  or 
expenditure  of  Federal  funds,  or  who 
was  judicially  determined  to  have 
fraudulently  obtained  Federal  funds. 

In  coiuiection  with  a  judicial 
determination  that  an  individual 
fraudulendy  obtained  Federal  funds,  the 
Secretary  considers  that  a  final 
determination  made  under  the  Program 
Fraud  Civil  Remedies  Act.  31  U.S.C. 
3801-3812,  constitutes  a  judicial 
determination. 

The  Secretary  has  revised  §§  668.13(e) 
and  668.15(b)  of  the  final  regulations  to 
correct  an  error  in  those  provisions.  The 
NPRM  stated  that  a  financial  audit  of  an 
institution  must  be  performed  in 
accordance  with  general  standards 
contained  in  the  U.S.  General 
Accounting  Office  (GAO)  pubfication 
entitled  Standards  for  Audit  of 
Governmental  Organizations,  Programs, 
Activities,  and  Functions.  However, 
these  GAO  standards  apply  to  audits  of 
the  Tide  IV.  HEA  programs,  not  to 
institutional  audits.  Therefore,  the 
Secretary  has  corrected  this  provision  to 
require  that  institutional  audits  be 
carried  out  in  accordance  with  generally 
accepted  auditing  standards. 
The  Secretary  has  revised 
§  668.13(d)(1)  of  the  final  regulations  to 
clarify  that,  in  almost  all  cases,  in  order 
for  the  Secretary  to  determine  that  the 
institution  is  financially  responsible,  if  it 
is  not  otherwise  so  considered  under 
!  688.13(b)  or  (c)(1)  through  (c)(3).  the 
institution  must  provide  the  Secretary 
with  performance  bonds  or  letters  of 
credit  payable  to  the  Secretary. 

Section  668. 14    Standards  of 
administrative  capability. 

Section  e68.14(g)  of  Uie  proposed 
regulations  stated  that,  to  be  considered 
administratively  capable,  an  institution 
must  refer  to  State  and  local  law 
enforcement  agencies  any  instance  in 
which  it  has  evidence  that  an  applicant 
had  applied  for  Title  IV,  HEA  assistance 
under  false  pretenses.  Many 
commenters  believed  that  the  proposed 
requirement  did  not  adequately  explain 


what  constitutes  application  under  false 
pretenses.  Other  commenters  were 
concerned  that  State  and  local  law 
enforcement  agencies  may  not  have 
jurisdiction  over  cases  involving  Federal 
funds. 

In  response  to  these  comments,  the 
Secretary  has  revised  S  668.14(g).  The 
Secretary  does  not  regard  simple  errors 
of  omission  or  errors  that  might  result 
from  a  misunderstanding  of  the  program 
requirements  as  evidence  that  an 
applicant  engaged  in  fraud  or  other 
criminal  misconduct  to  increase  his  or 
her  ehgibility.  The  Secretary  has 
included  in  this  section  examples  of 
areas  in  which  an  applicant  may  engage 
in  fraud  or  other  criminal  misconduct. 
The  examples  include  false  claims  of 
independent  student  status  or 
citizenship,  the  use  of  false  identities, 
the  forgery  of  official  signatures  or 
certifications,  and  false  statements  of 
income.  For  instance,  if  an  institution 
becomes  aware  that  a  student  is 
applying  for  Tide  IV.  HEA  assistance 
under  a  different  name  and  social 
security  number  from  those  used  on 
previous  aid  applications  or  other 
documents  (such  as  the  student's  birth 
certificate,  driver's  license,  or  high 
school  or  financial  aid  transcript),  the 
institution  is  required  under  §  668.14(f) 
to  resolve  this  conflicting  information.  If 
in  the  course  of  resolving  the  conflicting 
information,  the  institution  can  find  no 
legitimate  reason  that  explains  the 
conflict  but  finds  diat  the  use  of  a  false 
identity  increased  the  student's 
eligibility  for  Title  IV,  HEA  assistance, 
the  institution  must  make  a  referral  to 
the  appropriate  investigative  agency,  as 
discussed  below.  Section  668.14(g)  only 
requires  the  institution  to  refer  the 
matter  for  investigation,  not  that  it  reach 
firm  conclusions  about  the  propriety  of 
the  student's  conduct. 

The  Secretary  does  not  agree  with  die 
commenters  who  expressed  concern 
that  State  and  local  law  enforcement 
agencies  may  not  have  jurisdiction  over 
cases  involving  Federal  funds.  Fraud 
and  other  criminal  misconduct  are 
within  the  jurisdiction  of  those  agencies. 
In  cases  of  suspected  fraud  or  other 
criminal  misconduct,  a  financial  aid 
administrator  should  first  contact  the 
institution's  campus  police  department, 
if  the  institution  has  its  own  campus 
police,  to  determine  if  the  campus  police 
department  has  jurisdiction  in  the 
matter.  In  addition,  legal  counsel  at  an 
institution  (if  available)  may  be  of 
assistance  in  deciding  which  State  or 
local  agency  should  be  the  recipient  of  a 
referral.  If  the  institution  does  not  have 
a  campus  police  force,  it  should  contact 
an  appropriate  State  or  local  law 
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enforcement  agency  (these  include  a 
State  attorney  general,  the  State  poHce, 
a  State  Bureau  of  frrvesHgatfon,  a  sheriff, 
and  city,  county,  and  town  police). 

However,  the  S«cretai-y  believes  that 
a  few  State  or  local  enforcement 
agencies  may  not  have  jurisdictron  in 
cases  of  suspected  fraud  or  other 
criminal  misconduct  concerning 
applications  for  assistance  under  the 
Title  IV.  HEA  programs.  Some  other 
State  or  local  agencies  might  experience 
an  additional  burden  lyy  the  unexpected 
referral  of  a  large  number  of  instances  of 
possible  fraud  or  other  criminal 
miscortduct.  Therefore,  the  Secretary 
has  further  revised  f  e88.14(g)  to  allow 
an  institution  to  refer  those  instances 
either  to  the  Office  of  Irwpector  General 
of  the  Department  of  Education  or,  if 
more  appropriate,  to  a  State  or  local 
authority. 

Section  66ai4(f)  requires,  and  has 
required  since  1979.  that  an  institution 
develop  and  apply  »r  adequate  system 
to  identify  and  resolve  discrepancies  in 
information  it  receives  from  different 
sources  with  respect  to  a  student's 
application  for  financial  aid  under  the 
Title  IV.  HEA  programs.  If.  as  a  result  of 
the  review  called  for  under  §  668.14(fl. 
the  institution  discovers  any  information 
indicating  that  an  applicant  for  Title  IV. 
HEA  program  assistance  may  have 
engaged  in  fraud  or  other  criminal 
misconduct  in  connection  with  his  or  her 
application,  it  must  refer  that 
information  either  to  a  State  or  local  law 
enforcement  agency  vrith  jurisdiction  to 
investigate  the  information  or  to  the 
Office  of  Inspector  GeneraL  Lb  this 
regard,  an  institution  should  refer  all 
cases  where  it  finds  informatitn  that 
indicates  that  the  student  included 
information  on  his  or  her  application 
that  the  student  knew  to  be  false  for  the 
purpose  of  obtaining  more  Title  fV,  HEA 
assistance  than  he  or  she  would 
otherwise  be  entitled  to  receive 

Section  668.15    Additional  factors  for 
evaluating  administrative  capability. 

in  response  to  public  comment,  the 
Secretary  has  revised  paragraph  (a)  to 
include  as  a  factor  for  evabating  an 
institution's  administrative  capabdity 
the  defau't  rate  on  loans  made  to 
students  at  the  institution  under  the 
GSL.  PLUS.  SLS.  or  Perkins  Loan 
programs.  Under  the  proposed 
regulations,  only  the  default  rate  on 
loans  made  under  the  Perkins  Loan 
Program  would  have  been  treated  as  an 
indication  of  an  institution's  impaired 
capability  to  administer  Title  IV,  HEA 
programs.  Unlike  an  institution 
participating  in  the  Perkins  Loan 
Program,  an  institution  may  not 
necessarily  be  a  lender  under  the  GSL, 


PLUS,  or  SLS  programs  and  therefore 
may  not  be  directly  responsible  for 
servicing  loans  under  those  programs. 
However,  the  Secretary  believes  that  a 
high  default  rate  under  the  latter 
programs  at  an  institution  may  indicate 
other  administrative  or  financial 
problems  at  the  institution. 

Section  668.19   Financial  aid  transcript. 

The  Secretary  has  revised  5  668J9  of 
the  final  regulations  to  accommodate  the 
change  made  to  section  484(a)(3)  of  the 
HEA  by  section  ie032fa)(l)  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  and  by 
section  407(a)  of  tfie  Higher  Education 
Amendments  of  1986.  As  amended, 
section  484(a)(3)  provides  that  in  order 
for  a  student  to  be  eligible  to  receive 
financial  assistance  under  any  Title  IV. 
HEA  program  at  any  institution,  the 
student  must  not  be  in  default  on  any 
Title  IV.  HEA  loan  and  must  not  owe  a 
refund  on  a  Tide  fV.  HEA  grant  received 
for  attendance  at  any  institution.  Prior 
to  the  amendment,  these  conditions  for 
student  eligibility  referred  only  to 
attendance  at  the  institution  to  which 
the  student  was  applying  for  Title  FV, 
HEA  program  funds,  and  not  to 
attendance  at  any  other  institution.  In 
keeping  with  the  principle  enunciated  in 
the  NPRM  and  adopted  in  these  fmal 
regulations  that  a  school  must  provide 
critical  information  regarding  a  student's 
Title  rv.  HEA  program  efigibility  to  a 
subsequent  school  attended  by  the 
student,  these  regulations  require  a 
school  to  indicate  on  the  financial  aid 
transcript  whether  the  student  is  in 
default  or  owes  a  repayment  under  a 
Title  IV.  HEA  program. 

In  keeping  with  this  same  principle, 
these  regulations  add  another  item  to 
the  information  that  an  institution  must 
inchide  when  it  provides  to  another 
institution  a  financial  aid  transcript 
pertaining  to  an  eligible  student  who 
attended  the  former  institution.  Under 
the  provisions  of  §  668.19(c)(2).  the 
financial  aid  transcript  must  indicate 
whether  the  student  was  treated  as  an 
independent  student  in  the  preceding 
award  year.  This  provision  is 
necessitated  by  the  changes  made  by 
the  Higher  Education  Amendments  of 
1986  in  the  definition  of  "independent 
student"  contained  in  sections  411F  and 
480  of  the  HEA.  Those  changes  provide 
that  an  individual  may  not  be  treated  as 
an  independent  student  under  three  of 
the  seven  categories  that  determine 
independent  status  if  the  financial  aid 
adminish-ator  determines  that  the 
individual  was  treated  as  an 
independent  student  during  the 
preceding  award  year,  but  was  claimed 
as  a  dependent  by  another  individual 


(other  than  a  spouse)  for  income  tax 
purposes  for  the  first  calendar  year  of 
that  previous  award  year. 

Under  S  668.19(a)  of  the  final 
regulations,  an  insh'tution  must 
determine  whether  a  student  applying 
for  Title  IV,  HEA  program  funds  has 
previously  attended  another  eligible 
institution.  Once  the  institution 
determines  that  the  student  attended 
another  eligible  institution,  i  668.19(al 
requires  it  to  request  from  the  other 
eligible  institution  a  financial  aid 
transcript  for  the  student.  Under  the 
proposed  regulations,  an  institution  had 
to  request  a  financial  aid  transcript  only 
if  it  became  aware  that  a  student 
attended  another  eligible  institution  aa 
at  least  a  half-time  student. 

An  institution  is  responsible  for 
exercising  diligence  m  its  eligibility 
deteminations.  A  student  who  is  in 
default  on  a  Title  IV.  HEA  loan  or  owes 
a  refund  on  a  Title  IV.  HEA  grant  is 
ineligible  for  ftirther  "ntie  IV.  HEA 
assistance.  An  institution  must 
therefore,  make  an  active  effort  to 
determine  whether  a  student  previously 
attended  another  eligible  institution,  ft 
may  not  simply  fail  to  act  because  it  is 
unaware  of  the  student's  previous 
educational  record.  The  Secretary  does 
not  believe  that  these  changes  in 
§  668.19(a)  will  significantly  affect  most 
institutions,  since  they  generally  are 
aware  of  the  academic  background  of 
the  students  that  they  enroll,  including 
whether  the  students  attended  other 
eligible  institutions.  However,  the 
changes  are  necessary  to  ensure 
effective  implementation  of  the  change 
in  section  484(a)(3)  of  the  HEA.  The 
removal  of  the  half-time  student 
limitation  is  needed  because  less-than- 
half-time  students  may  have  previously 
received  assistance  under  the  CWS  or 
SEOG  programs. 

In  response  to  public  comment,  the 
Secretary  has  revised  §  668.19(a)  in  the 
final  regulations  to  allow  an  institution 
to  certify  the  institutional  portion  of  a 
GSL  or  SLS  application  prior  to 
receiving  the  fmancial  aid  transcript 
from  the  institution  previously  attended 
by  the  student.  However,  the  institution 
may  not  release  GSL  or  SLS  proceeds 
for  the  student  or  certify  the  institutional 
portion  of  a  PLUS  application  until  the 
institution  receives  the  finandal  aid 
transcript. 

Under  J  668.19(a)  of  the  final 
regulations,  an  institution  may  not,  with 
certain  exceptions,  disburse,  any  Title 
IV.  HEA  program  funds  to  a  student 
until  it  receives  the  requested  transcript 
from  the  institution  that  the  student 
previously  attended.  The  proposed 
regulations  permitted  an  institution  to 
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disburse  Title  IV.  HEA  program  funds 
unconditionally  for  one  payment  period. 
The  disbursement  exceptions  in  the  final 
regulations  are  the  same  as  those  which, 
under  the  proposed  regulations. 
permitted  an  institution  to  disburse  Title 
rv.  HEA  funds  for  more  than  one 
payment  period:  (1)  If  the  institution  that 
the  student  previously  attended  is  not  in 
a  State.  (2)  if  the  institution  has  closed 
and  the  information  requested  is  not 
available,  or  (3)  if  the  institution 
indicates  in  writing  that  it  is  not 
required  to  provide  a  transcript.  These 
changes  were  made  because  the 
Secretary  recognizes,  in  the  concerns 
expressed  ht)m  commenters,  the  need 
for  stricter  controls  to  avoid 
disbursements  of  amounts  for  which 
students  are  ineligible. 

Under  S  668.19(b]  of  the  fmal 
regulations,  an  institution  must  provide 
to  another  institution  information  in  its 
possession  regarding  whether  the 
student  for  which  information  was 
requested  attended  another  eligible 
institution.  The  proposed  regulations  did 
not  include  this  requirement.  Also, 
under  the  proposed  regulations,  an 
institution  was  not  required  to  provide  a 
financial  aid  transcript  to  the  requesting 
institution  if  the  student  for  which  the 
information  was  requested  was  in 
default  on  a  Title  IV.  HEA  loan  or  owed 
a  refund  on  a  Title  IV,  HEA  grant 
received  for  attendance  at  the  former 
institution.  However.  §  668.19(b)  of  the 
final  regulations  eliminates  this 
provision.  These  changes  conform  to  the 
principle  that  an  institution  must 
provide  critical  information  on  a 
student's  Title  IV,  HEA  program 
eligibility  to  a  subsequent  institution 
attended  by  the  student. 

Fmally,  under  §  668.19(c)(9).  a 
flnancial  aid  transcript  must  include 
information  on  whether  the  student  for 
whom  the  transcript  is  requested  owes 
an  outstanding  balance  on  either  a 
National  Direct  Student  Loan  (Direct 
loan)  or  a  National  Defense  Student 
Loan  (Defense  loan).  This  information  is 
needed  for  an  institution  to  determine 
the  applicable  beneBts  and 
responsibilities  for  a  student  seeking  a 
loan  under  the  Perkins  Loan  Program. 
Under  the  statutory  changes  in  the 
Perkins  Loan  Program,  a  Perkins  loan  is 
a  loan  made  under  Title  IV-E  of  the 
HEA  to  a  student  for  an  enrollment 
period  beginning  on  or  after  July  1. 1987, 
if  the  student  does  not  owe  a  balance  on 
a  Direct  loan  or  a  Defense  loan.  A 
Perkins  Loan  carries  different  terms  and 
conditions  from  a  Direct  or  Defense 
loan.  For  a  student  who  does  owe  such  a 
balance,  the  student  may  qualify  for 
further  Direct  or  Defense  loans,  under 


the  terms  and  conditions  applicable  to 
those  loans. 

Section  668.22    Distribution  formula  for 
institutional  refunds  and  for  repayments 
of  disbursements  made  to  the  student 
for  noninstitutional  costs. 

A  definition  of  "institutional  refund" 
was  added  in  the  NPRM  as  paragraph 
(a)(2)  in  response  to  requests  from  the 
postsecondary  educational  community 
to  clarify  the  term  "refund." 
"Institutional  refund"  was  defined  in  the 
NPRM  as  the  amount  paid  for 
institutional  charges  by  financial  aid, 
cash  payments,  or  both  minus  the 
amount  retained  by  the  institution  for  a 
student's  actual  period  of  enrollment 
Comments  received  on  the  NPRM 
suggested  that  this  definition  should  be 
revised  to  take  into  account  situations  in 
which  an  institution  requires  payment 
for  institutional  charges  for  an  entire 
academic  year  at  the  beginning  of  the 
year.  For  example,  the  institution 
charges  the  students  $6,000  at  the 
beginning  of  the  academic  year  ($3,000 
for  the  first  semester  and  $3,000  for  the 
second  semester)  payable  at 
registration.  The  student  withdraws  in 
the  third  week  of  the  first  semester  after 
having  paid  the  full  tuition  and  fee 
charge  for  both  semesters.  Under  the 
institution's  refund  policy,  the  student  is 
due  a  50  percent  refund  of  the  first 
semester  charges  ($1,500)  and  the  entire 
amount  paid  for  the  second  semester 
($3,000).  However,  the  student  only 
received  Title  IV.  HEA  assistance  to  pay 
the  institutional  charges  of  the  first 
payment  period.  The  institutional 
charges  for  the  second  payment  period 
were  paid  by  the  student  or  by  non-Title 
IV.  HEA  assistance. 

The  Secretary  agrees  that  it  would  not 
be  reasonable  to  include  in  the  refund 
formula  the  refund  for  a  payment  period 
other  than  the  one  in  which  the  student 
withdrew.  Therefore,  the  Secretary  is 
limiting  the  "amount  paid  for 
institutional  charges"  and  the  "amount 
retained  by  the  institution"  to  the    , 
amounts  for  the  payment  period  in  • 
which  the  student  withdrew. 

Several  commenters  pointed  out  that 
an  institution  may  be  unable  to  return 
allocated  portions  of  Title  IV.  HEA 
program  funds  to  the  appropriate 
program  accounts  within  30  days  of  the 
date  that  a  student  ceases  enrollment  if 
the  student  does  not  officially  notify  the 
institution.  In  response  to  these 
comments,  the  Secretary  has  rephrased 
paragraph  (e)(5)  to  require  the  institution 
to  return  the  funds  within  30  days  of  the 
date  that  the  student  officially 
withdraws  or  is  expelled  or  the 
institution  determines  that  the  student 
has  unofficially  withdrawn.  The 


institution  is  responsible  for  maintaining 
a  system  to  ensure  the  return  of  Title  IV 
program  funds  in  a  timely  manner. 

Section  668.23    Audits,  records,  and 
examination. 

The  Secretary  has  revised  paragraph 
(c)(4)  to  correspond  to  new  procedures 
for  submitting  audit  reports  to  the  local 
regional  office  of  the  Department's 
Office  of  Inspector  General.  The  final 
regulations  require  the  submission  of 
audit  reports  by  March  31  following  the 
end  of  the  award  year  (which  ends  June 
30)  for  those  institutions  that  receive 
campus-based  funds.  If  the  institution 
does  not  receive  campus-based  funds, 
the  audit  reports  are  due  by  January  31 
of  the  year  following  the  last  award  year 
covered  by  the  audit. 

The  Secretary  has  added  a  new 
paragraph  (d)  that  states  that  the  audit 
requirement  contained  in  paragraph  (c) 
is  considered  satisfied  by  an  audit  of  the 
institution  that  is  conducted  in 
accordance  with  the  Single  Audit  Act. 
This  paragraph  refiects  a  new  provision 
of  the  HEA  made  by  the  Higher 
Education  Amendments  of  1986. 

Section  668.24    Audit  exceptions  and 
repayments. 

The  Secretary  has  amended  this 
section  to  correspond  to  new  procedures 
contained  in  Subpart  H  of  these 
regulations,  which  were  published  on 
August  12. 1987.  (52  FR  30114).  The 
Secretary  has  changed  the  number  of 
days  in  which  an  institution  must  repay 
funds  based  on  an  audit  exception  from 
30  days  to  45  days,  to  correspond  to  the 
45-day  period  in  which  an  institution 
may  request  a  hearing  on  the  record 
under  §  668.111. 

Section  668.25    Loss  of  institutional 
eligibility. 

The  NPRM  for  the  Student  Assistance 
General  Provisions  defined  the  term 
"commitment"  for  the  Pell  Grant  and 
campus-based  programs  in  this  section. 
In  response  to  several  comments,  the 
definition  of  "commitment'"  for  the  GSL 
and  PLUS  programs  that  was  given  in 
S  668.84  of  the  NPRM  (9  668.94  in  the 
final  regulations)  has  been  incorporated 
in  this  section. 

III.  Subpart  C— Statement  of 
Educational  Purpose  and  Selective 
Service  Registration  Status 

Section  668.32    Statement  of 
Educational  Purpose. 

Section  668.32  has  been  amended  to 
add  the  new  statutory  requirement  that 
a  student's  Statement  of  Educational 
Purpose  include  his  or  her  social 
security  number,  or.  if  the  student  does 


not  have  a  social  security  munber.  his  or 
her  student  identification  number. 

Section  66aj4    Model  Statement  o/ 
Educational  Purpose  and  Registratioa 
Status. 

The  Model  Statement  of  Educational 
Purpose  and  Registration  Status  has 
been  revised  to  conform  it  to  the 
statutory  change  that  requires  the 
inclusion  of  a  studenf^s  social  security 
number  or  student  identification 
number.  It  also  reflects  the  changes  in 
the  Selective  Service  registration 
requirements  for  persons  whose 
citizenship  or  residency  status  was 
affected  by  the  Compact  of  Free 
Association  and  the  fact  that  the 
Northern  Mariana  Islands  have  become 
a  Commonwealth  of  the  United  States. 
The  category  of  persons  who  were  not 
required  to  register  with  Selective 
Service  because  tfiey  were  permanent 
residents  of  the  Northern  Mariana 
hlands  has  been  removed  from  the 
Model  Statement.  A  new  category  has 
been  added  to  the  Model  Statement  for 
persons  who.  because  they  are  citizens 
of  the  newly  created  entities  of  the 
Marshall  Islands  and  the  Federated 
States  of  Micronesia,  are  not  required  to 
register  with  Selective  Service.  That 
category  also  anticipates  the 
consequences  of  eventual 
implementation  of  the  Compact  of  Free 
Association  on  the  inhabitants  of  Patau, 
the  only  remaining  entity  of  the  Trust 
Territory  of  the  Pacific  Islands. 

IV.  Subpart  C—Fine,  Limitatioa, 
Suspension  and  Termination 
Proceedings 

Section  668.82    Standard  of  conduct. 

Section  66a82  has  been  amended  to 
provide  that  an  institution  violates  its 
fiduciary  duty  if  it  is  omvned  by,  employs 
as  chief  executive  officer,  or  employs  in 
a  capacity  involving  the  administration 
of  Title  IV,  HEA  programs  or  funds,  any 
individual  who  has  been  convicted  of.  or 
pled  guilty  or  nolo  contendere  to.  a 
crime  involving  Federal  funds,  or  who 
has  been  judicially  determined  to  have 
committed  fraud  involving  Federal 
funds.  An  institution  also  violates  its 
fiduciary  duty  if  it  uses  any  individual, 
agency,  or  organization  that  has  been,  or 
whose  officers  or  employees  have  been, 
criminally  or  fraudulently  involved  with 
Federal  funds.  These  changes  conform 
{  668.82  to  the  changes  in  §  66ai3. 

Section  668.96    Reinstatement  after 
termination. 

Paragraph  (a)  of  this  section  has  been 
amended  to  conform  this  section  to  the 
changes  made  in  Subpart  B  and 
§  668.82(d). 


Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Assessment  of  Educational  Impact 

In  the  Notice  of  Proposed  Rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Paperwork  Rechictioii  Act  of  1980 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
infomaatioQ  cc^ection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regiilatory  Affairs, 
Room  3002,  New  Executive  Office 
Building,  Washingtoa  DC  20503; 
Attention:  James  D.  Houaer. 

List  of  Subjects 

34  CFR  Port  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
reqiiirements.  Student  aid. 

34  CFR  Part  690 

Administrative  practice  and 
procedure.  Education,  Education  of 
disadvantaged.  Grant  programs- 
education.  Student  aid. 

Dated:  November  24. 1987. 
(Catalog  of  Federal  Domestic  Assistance 
Numbers:  Supplemental  Educational 
Opportunity  Grant  Program.  84.007; 
Guaranteed  Student  Loan  Program.  84.032: 
PLUS  Program.  84.032:  College  Work-Study 
Program.  64.033:  Perkins  Loan  Pro-am. 
84.036;  Income  Contingent  Loan  Program. 
84.038;  Pell  Grant  Program.  84.063;  State 
Student  Incentive  Grant  Program.  84.068) 
Wilfiain  |.  Bennett. 
Secretary  of  Education. 

Appendix — Summary  of  Comments  and 
Responses 

Note. — ^This  appendix  is  not  to  be  codified 
in  the  Code  of  Federal  Regulations. 


Section  668.12    htstitutionaJ 
participation  agreement. 

Comment  One  commenter  asked 
what  is  meant  by  the  statement  that  a 
participation  agreement  becomes 
effective  on  the  date  executed  by  the 
Secretary.  Three  commenters  suggested 
that  when  a  participation  agreement  has 
expired,  the  effective  dale  of  a  new 
participation  agreement  should  be 
retroactive  to  the  expiration  date  of  the 
previous  agreement,  especially  when 
there  is  a  change  in  ownership.  These 
commenters  also  expressed  the  opinion 
that  because  an  institution  undergoing 
an  ownership  change  may  not  disburse 
Title  rv,  HEA  funds  after  its  agreement 
expires,  the  lack  of  a  retroactive  feature 
is  unfair  to  students  enrolled  in  that 
institution. 

Response:  A  change  has  been  made. 
The  procedure  under  which  an 
institution  becomes  eligible  to 
participate  in  the  Title  IV.  HEA 
programs  is  a  two-step  procedure  Under 
the  first  step,  the  Department  of 
Education  determioes  whether  the 
applicant  institution  satisfies  the 
applicable  statutory  and  regulatory 
definitions  of  an  eligible  postsecoiulary 
institution.  Under  ihe  second  step,  the 
Department  determines  whether  the 
institution  is  administratively  capable 
and  finaiKially  re^tonsibie  under 
§§  668.13  and  668.14.  If  the  Department 
determines  that  the  institution  qualifies 
under  both  steps,  it  sends  the  institution 
a  participation  agreement  signed  by  the 
Secretary  or  the  Secretary's  desi^iee. 
The  institution  had  previously  signed 
the  agreement  as  part  of  the  application 
process.  While  the  date  that  the 
Secretary  signs  the  agreement  is  the 
effective  date  of  the  agreement,  as  a 
practical  matter  that  date  only  controls 
the  disbursement  of  funds  to  students 
attending  that  institution.  Thus,  an 
institution  may  begin  to  disburse  title 
IV,  HEA  program  funds  to  its  eligible 
students  only  on  or  after  that  date. 
However,  the  students  may  receive 
financial  aid  for  the  entire  payment 
period  in  which  the  Secretary  signed  the 
participation  agreement,  even  if  the 
payment  period  began  before  the  date  of 
the  Secretary's  signature. 

The  circumstances  surrounding  the 
eligibility  of  an  institution  that  changes 
ownership  resulting  in  a  change  of 
control  require  special  treatment.  The 
Secretary  has  revised  S  668.12  to  clarify 
how  the  effective  date  of  a  new 
participation  agreement  applies  to  an 
institution  in  that  situation. 

The  participation  agreement  signed  by 
an  institutions  previous  owner  expires 
on  the  date  that  the  change  of  ownership 
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resulting  in  a  change  in  control  takes 
place.  To  continue  to  participate  in  the 
Title  IV.  HEA  programs,  that  institution 
must  take  steps  to  reaffirm  its  eligibility 
and  its  certification  in  order  to  be 
considered  the  same  institution  after  the 
change.  If  the  institution  under  its  new 
ownership  satisfies  the  Secretary 
regarding  its  eligibility  to  participate  in 
the  Title  IV.  HEA  programs,  the      | 
Secretary  enters  into  a  new 
participation  agreement  with  the  new 
owners  of  the  institution. 

When  a  new  participation  agreement 
is  signed  by  the  Secretary,  the  new 
owner  may  begin  disbursing  Title  IV. 
HEA  program  funds.  Since  the  Secretary 
considers  that  institution  to  be  the  same 
institution,  the  new  owner  ordinarily 
may  disburse  funds  to  students  who 
were  enrolled  beginning  with  the 
payment  period  in  which  the  change  of 
ownership  took  place,  even  if  that 
payment  period  ended  before  the 
Secretary  signed  the  new  agreement. 

There  is  one  exception  to  this 
disbursement  procedure  under  the  Pell 
Grant  and  campus-based  programs. 
however.  If  the  change  of  ownership 
that  results  in  a  change  in  control  occurs 
in  one  award  year  and  the  Secretary 
signs  the  new  participation  agreement  in 
another  award  year,  the  new  owner  may 
not  make  Pell  Grant  and  campus-based 
disbursements  for  any  payment  period 
that  does  not  occur  at  least  partially  in 
the  award  year  in  which  the  Secretary 
signs  the  agreement. 

If  a  new  institution  is  created  by 
separating  a  part  of  an  existing 
participating  institution,  but  the  new 
institution  remains  under  the  same 
ownership  as  the  existing  participating 
institution,  students  at  the  new 
institution  may  continue  to  receive 
financial  aid  under  the  participation 
agreement  with  the  existing 
participating  institution  until  the  new 
institution  enters  into  its  own 
participation  agreement  with  the 
Secretary,  If,  however,  the  new 
institution  changes  its  ownership 
resulting  in  a  change  in  control  when  it 
separates  from  the  existing  participating 
institution,  the  existing  participation 
agreement  ceases  to  apply  to  the  new 
institution  on  the  date  that  the 
ownership  change  takes  place.  The 
conditions  that  apply  to  other 
institutions  undergoing  ownership 
changes  also  apply  to  this  new 
institution.  This  retroactive  payment 
feature  does  not  apply  to  an  institution 
under  new  ownership  if  the  institution's 
participation  under  its  previous  owner 
was  terminated  by  the  Secretary  under 
the  provisions  of  Subpart  G  of  these 
regulations,  since  an  institution  so 


terminated  may  not  reapply  to 
participate  in  the  Title  IV.  HEA 
programs  for  18  months.  The  new  owner 
of  such  an  institution  may  only  disburse 
funds  for  payment  periods  beginning 
with  the  payment  period  in  which  the 
new  participation  agreement  is  signed 
by  the  Secretary. 

Section  668.14    Standards  of 
administrative  capability. 

Comment:  Many  conunenters  felt  that 
the  proposal  in  the  NPRM  that 
institutions  refer  any  instance  of 
suspected  fraud  by  a  Title  IV.  HEA 
applicant  to  State  or  local  law 
enforcement  agencies  for  investigation 
was  unclear.  Several  conunenters  were 
unsure  what  constituted  application  for 
aid  under  "false  pretenses." 

Response:  A  change  has  been  made. 
Based  on  the  concerns  of  the 
postsecondary  educational  community, 
including  numerous  comments  received 
regarding  a  cross-reference  to  this 
requirement  contained  in  the  NPRM  for 
Subpart  E  of  the  Student  Assistance 
General  Provisions  published  in  the 
Federal  Register  on  July  26. 1985.  50  FR 
30674.  the  Secretary  has  clarified  this 
requirement.  Section  668.14(f)  requires, 
and  has  required  since  1979,  that  an 
institution  develop  and  apply  an 
adequate  system  to  identify  and  resolve 
discrepancies  in  information  it  receives 
from  different  sources  with  respect  to  a 
student's  application  for  financial  aid 
under  the  Title  IV,  HEA  programs.  If.  as 
a  result  of  the  review  called  for  under 
§  668.14(f).  the  institution  discovers  any 
information  indicating  that  an  applicant 
for  Title  IV.  HEA  program  assistance 
may  have  engaged  in  fraud  or  other 
criminal  misconduct  in  connection  with 
his  or  her  application,  it  must  refer  that 
information  either  to  the  Office  of 
Inspector  General  of  the  Department  of 
Education  or.  if  more  appropriate,  to  a 
State  or  local  law  enforcement  agency 
with  jurisdiction  to  investigate  the 
information.  In  this  regard,  an  institution 
should  refer  all  cases  where  it  finds 
information  that  indicates  that  the 
student  included  information  on  his  or 
her  application  that  the  student  knew  to 
be  false  for  the  purpose  of  obtaining 
more  Title  IV,  HEA  assistance  than  he 
or  she  would  otherwise  be  entitled  to 
receive.  The  Secretary  has  also  included 
in  these  regulations  several  examples  of 
possible  areas  in  which  an  applicant 
may  engage  in  fraud  or  other  criminal 
misconduct:  False  claims  of  independent 
student  status  or  citizenship,  the  use  of 
false  identities,  the  forgery  of  signatures 
or  certifications,  and  false  statements  of 
income. 

Comment:  Several  commenters  stated 
that  it  would  be  impossible  to  define  the 


circumstances  under  which  the 
institution  has  clear  evidence  that  an 
applicant's  intent  in  reporting  false 
information  was  fraudulent.  For  this 
reason,  these  commenters  recommended 
that  the  requirement  that  institutions 
report  instances  of  suspected  fraud  to 
law  enforcement  agencies  be  deleted. 

Response:  No  change  has  been  made. 
The  Secretary  recognizes  that  applicants 
often  misreport  information  without 
having  any  intent  to  deceive.  However, 
there  are  identifiable  circumstances  in 
which  the  institution  would  have  reason 
to  believe  that  an  applicant  has 
deliberately  misreported  information  to 
increase  his  or  her  eligibility  for  Title  IV, 
HEA  assistance.  For  instance,  when  an 
applicant  uses  a  false  identity  to  apply 
for  assistance  or  alters  official 
documents  such  as  transcripts  or  the 
Student  Aid  Report,  the  institution 
would  have  reason  to  believe  that  these 
actions  were  intentional.  The  institution 
is  not  required  to  reach  a  firm 
conclusion  as  to  the  propriety  of  the 
applicant's  actions  but  is  required  to 
refer  the  matter  to  the  appropriate  law 
enforcement  agency  or  ^e  Inspector 
General  for  investigation. 

Comment:  Many  commenters  noted 
that  the  NPRM  did  not  specify  the  types 
of  law  enforcement  agencies  to  which  a 
referral  should  be  made  and  questions 
whether  State  or  local  agencies  were 
even  aware  of  their  possible 
involvement  in  and  responsibility  for 
those  investigations.  Several 
commenters  suggested  that  the 
investigation  of  fraudulent  applications 
for  Federal  student  aid  should  properly 
be  the  concern  of  Federal  enforcement 
agencies. 

Response:  A  change  has  been  made. 
Because  of  the  different  structure  and 
responsibilities  of  law  enforcement 
agencies  within  each  State,  it  is  not 
possible  to  specify  any  one  type  of 
organization  to  which  referrals  must  be 
made  in  all  States.  Many  institutions 
have  an  independent  campus  police 
force  that  is  authorized  to  conduct 
investigations  concerning  the  misuse  of 
Federal  funds.  At  the  local  level,  the 
county  police  department  or  sheriffs 
office  generally  has  jurisdiction  in  the 
case  of  misuse  of  Federal  funds.  In 
keeping  with  its  responsibility  to 
establish  and  coordinate  relations  with 
State  and  local  law  enforcement 
agencies,  the  Office  of  Inspector  General 
for  the  Department  of  Education  has 
conducted  numerous  training  programs 
for  State  and  local  law  enforcement 
officers  on  the  Federal  student  financial 
assistance  programs.  However,  in  light 
of  the  differences  among  law 
enforcement  agencies  at  the  State  and 
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local  level,  the  Secretary  recognizes  that 
there  may  be  some  cases  in  which  no 
State  or  local  agency  has  jurisdiction. 
The  Secretary  also  recognizes  that  some 
State  or  local  agencies  might  experience 
an  additional  burden  by  the  unexpected 
referral  of  a  large  number  of  instances  of 
possible  fraud  or  other  criminal 
misconduct.  Therefore,  the  Secretary 
has  revised  the  section  to  permit  an 
institution  to  make  a  referral  either  to 
the  Office  of  Inspector  General  of  the 
Department  of  Education  or,  if  more 
appropriate,  to  State  or  local  authorities. 

Comment-  Several  commenters  were 
concerned  that  an  additional 
administrative  burden  would  be  placed 
upon  institutions  by  the  requirement 
that  instituUons  must  refer  instances  of 
fraudulent  applications  for  Title  IV, 
HEA  aid.  The  commenters  cited 
increased  paperwork  and  litigation  cost 
to  the  institutions. 

Response:  No  change  has  been  made. 
The  Secretary  believes  that  the 
administrative  burden  associated  with 
this  requirement  will  be  minimal. 
Institutions  are  required  to  identify  and 
resolve  instances  in  which  there  are 
discrepancies  in  information  received 
from  various  sources.  Institutions  are 
not  required  to  investigate  or  litigate 
cases  of  suspected  fraud.  Institutions  are 
merely  required  to  refer  instances  when 
their  actions  under  $  668.14(f)  reveal 
possible  fraud  or  criminal  misconduct. 
There  should  be  relatively  few  of  these 
instances  at  any  single  institution. 

Comment  Several  commenters  were 
concerned  that  referring  student 
information  to  law  enforcement 
agencies  would  deny  the  applicant  due 
process.  Three  commenters  believed 
that  under  this  provision  students  would 
receive  unequal  treatment  based  on  the 
personal  views  of  the  financial  aid 
administrator.  Two  commenters 
believed  that  referral  of  student 
information  conflicted  with  the  Family 
Educational  Rights  and  Privacy  Act 
(FERPA)  and  its  implementing 
regulations.  34  CFR  Part  99. 

Response:  No  change  has  been  made. 
A  school's  referral  of  instances  of 
suspected  fraud  to  law  enforcement 
agencies  or  the  Office  of  Inspector 
General  does  not  deny  the  student  due 
process.  Section  99.31  of  the  Department 
of  Education's  FERPA  regulations 
specifically  authorizes  the  release  of 
student  information  as  necessary  "to 
enforce  the  terms  and  conditions  of 
student  aid."  In  addition,  an  institution 
is  authorized  to  release  information  to 
the  Secretary  for  audit,  evaluation,  and 
enforcement  of  Federal  legal 
requirements  that  apply  to  federally 
supported  programs  (see  34  CFR 
99.31(a)(3)  and  (4);  99.35). 


Comment:  Many  commenters  were 
concerned  with  the  requirement  in 
§  668.14(c)  that  an  institution  must  use 
an  adequate  number  of  qualified 
persons  to  administer  the  Title  IV.  HEA 
programs.  Many  commenters  asked  if 
the  Secretary  used  a  formula  to 
determine  what  is  an  adequate  number 
of  qualified  persons.  One  commenter 
stated  that  due  to  the  diversity  of 
institutions  it  would  be  impossible  for 
the  Secretary  to  make  a  determination. 
Response:  No  change  has  been  made. 
The  Secretary  does  not  use  a  formula  in 
making  this  determination.  What  may 
be  an  adequate  number  of  qualified 
persons  to  administer  the  Title  IV,  HEA 
programs  at  one  institution  may  be 
insufficient  at  another.  For  instance,  the 
number  of  individuals  required  at  an 
institution  to  ensure  proper  and  prudent 
administration  of  the  student  assistance 
programs  will  vary  depending  upon  such 
factors  as  the  amount  of  aid  disbursed, 
the  number  of  recipients,  and  the  use  of 
automated  data  processing  equipment  or 
a  centralized  award  and  disbursement 
system. 

Comment:  Several  commenters  argued 
that  an  institution  should  only  have  to 
evaluate  academic  periods  during  which 
a  student  received  Title  IV.  HEA  aid 
when  determining  if  the  student  is 
making  satisfactory  progress  in  his  or 
her  course  of  study  for  purposes  of 
§  668.14(e). 

Response:  No  change  has  been  made. 
The  purpose  of  the  satisfactory  progress 
rule  is  to  ensure  that  limited  Title  IV, 
HEA  program  funds  are  given  to 
students  who  are  likely  to  complete  their 
educational  programs  in  a  timely 
manner.  Whether  a  student  received  aid 
during  an  academic  period  is  irrelevant 
to  that  determination. 

SecUon  668.15    AddiUonal  factors  for 
evaluating  administrative  capability. 

Comment-  Several  commenters 
disagreed  with  the  proposed  elimination 
of  GSL  and  PLUS  program  default  rates 
as  indicators  of  an  institution's 
administrative  capability.  They  were  of 
the  opinion  that  postsecondary 
institutions  may  be  indirectly 
responsible  for  default  rates  and  should 
be  required  to  assist  lenders  and  State 
agencies  in  collection  efforts.  Other 
commenters  were  pleased  with  the 
proposal  because  they  felt  that  GSL  and 
PLUS  program  default  rates  are  not 
related  to  an  institution's  administrative 
capability, 

y?espo/?se.- A  change  has  been  made. 
The  Secretary  recognizes  that  an 
institution  does  not  have  the 
responsibility  (unless  it  is  also  the 
lender)  for  collecting  GSL.  PLUS,  and 
SLS  program  loans  received  for 


attendance  at  an  institution  and  thus 
lacks  direct  responsibility  for  and 
control  over  that  aspect  of  loan 
administration.  However,  under  the 
changes  made  to  the  HEA  by  the  Higher 
Education  Amendments  of  1986.  an 
institution,  even  if  it  is  not  a  lender,  is 
required  to  provide  to  each  borrower 
exit  counseling  concerning  indebtedness 
and  debt  management  strategies. 
Further,  a  high  default  rate  on  loans 
made  under  the  GSL.  PLUS,  and  SLS 
programs  may  indicate  other  problems 
at  an  institution.  Therefore,  the 
Secretary  has  included  default  rates  on 
loans  made  under  those  programs  as 
indicators  of  an  institution's  impaired 
administrative  capability. 

Comment:  A  few  commenters 
questioned  the  relationship  between  an 
institution's  student  withdrawal  rate 
and  its  capability  to  administer  Title  IV. 
HEA  programs.  The  same  commenters 
questioned  the  rationale  for  using  33 
percent  as  a  benchmark  figure  to 
indicate  possible  impaired  capability  of 
administering  Title  IV,  HEA  program 
funds  by  an  institution  if  this  percentage 
of  students  withdrew  during  an  eight- 
month  p«ci0drOne  commenter  asked 
what  the  siibmission  of  a  balance  sheet, 
financial  audit,  or  profit  and  loss 
statement  (night  have  to  do  with  student 
withdrawal  rates  and  rates  of  default. 
Response:  A  change  has  been  made. 
Simply  because  an  institution  fits  into 
one  of  the  categories  in  this  section  does 
not  automatically  mean  that  adverse 
action  will  be  taken  against  the 
institution.  However,  the  Secretary 
believes  that  a  high  withdrawal  rate  at 
the  institution  or  a  high  default  rate  for 
loans  made  under  the  GSL,  PLUS,  SLS. 
or  Perkins  Loan  programs  may  be 
symptomatic  of  other  administrative  and 
financial  problems  at  the  institution  that 
would  be  reflected  in  the  institution's 
balance  sheet,  profit  and  loss  statement, 
or  financial  audit.  In  addition,  those 
rates  may  justify  requiring  the 
institution  to  take  reasonable  and 
appropriate  measures  to  reduce  those 
rates.  The  documents  requested  by  the 
Secretary  will  enable  the  Secretary  to 
determine  the  best  available  measures 
to  take  to  reduce  those  rates. 

The  Secretary  will  allow  an  institution 
every  opportunity  to  describe  and  justify 
the  reasons  for  its  high  withdrawal  rate 
or  high  default  rate.  The  Secretary  chose 
a  benchmark  withdrawal  rate  of  33 
percent  after  extensive  public  comment 
on  the  Student  Assistance  General 
Provisions  regulations  published  in  the 
Federal  Register  on  September  28. 1979 
(see  44  FR  56278).  The  Secretary 
believes  that  a  withdrawal  rate  of  33 
percent  or  greater  is  an  indication  of 
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possible  administrative  or  financial 
problems  at  the  institution  that  may  cast 
doubt  on  the  institution's  administrative 
capability. 

Section  668.18    Federal  interest  in  Title 
IV.  HEA  program  funds. 

Comment:  One  commenter  was 
concerned  that  the  language  in  this 
section,  which  states  that  an  institution 
may  not  use  or  hypothecate  Title  IV, 
HEA  program  funds  for  any  purpose 
other  than  for  the  intended  student 
beneficiaries,  excludes  the  investment  of 
cash  from  the  Perkins  Loan  fund  which 
would  increase  the  fund  account. 

Response:  A  change  has  been  made. 
The  prohibition  against  using  or 
hypothecating  Title  IV,  HEA  program 
funds  does  not  preclude  the  institution 
from  investing  cash  from  its  Perkins 
Loan  fund.  Institutions  are  reminded 
that  all  earnings  on  such  investments 
must  be  deposited  into  their  Perkins 
Loan  Program  revolving  funds  (see 
sections  463(a)(2)(E)  and  487(a)(1)  of  the 
HEA).  However,  the  Secretary  has 
revised  this  section  to  indicate  that  the 
institution  acts  in  the  capacity  of  a 
fiduciary  of  Federal  funds  to  protect  the 
interest  of  the  Secretary  as  well  as  the 
intended  student  beneflciaries  in  those 
funds. 

Section  668.17    Cl\ange  in  ownership 
resulting  in  a  change  in  control. 

Comment:  Two  commenters  asked 
what  constitutes  a  "controlling  interest" 
in  an  institution.  One  commenter  noted 
the  elimination  of  the  reference  to  the 
transfer  of  the  liabilities  of  an  institution 
to  its  parent  corporation  and  asked 
whether  such  a  transfer  no  longer 
constitutes  a  change  in  ownership.  One 
commenter  thought  that  a  defmition  of 
"change  of  ownership"  should  be 
included  in  this  section. 

Response:  No  change  has  been  made. 
In  most  cases,  a  controlling  interest  in 
an  institution  means  an  interest  greater 
than  50  percent  of  ownership.  The 
Secretary  no  longer  considers  the 
transfer  of  liabilities  of  an  institution  to 
its  parent  corporation  to  be  a  change  in 
ownership  that  results  in  a  change  in 
control,  hence  the  deletion  from  the 
regulations.  The  Secretary  does  not 
believe  that  a  definition  of  the  term 
"change  of  ownership"  is  needed  in  the 
regulations.  Further,  this  section  will  be 
deleted  from  this  part  when  the 
institutional  eligibiUty  regulations,  34 
CFR  Part  600,  are  published  as  final 
regulations. 

Section  668. 19    Financial  aid  transcript. 

Comment  Over  one  hundred 
commenters  were  opposed  to  the  change 
in  the  regulations  that  would  prohibit 


institutions  from  certifying  the 
institutional  portion  of  a  borrower's 
application  under  the  GSL  or  PLUS 
programs  until  the  institution  receives 
the  requested  fmancial  aid  transcript. 
Many  of  these  commenters  stated  that 
this  proposal  expands  the  time  during 
which  a  borrower  waits  for  his  or  her 
aid.  They  said  that  the  additional  delay 
would  impose  a  burden  on  financial  aid 
officers  and  a  particular  hardship  on  - 
students  enrolled  in  community  colleges 
and  proprietary  institutions,  where 
transfers  are  firequent  and  enrollment 
periods  shorter  than  at  traditional  four- 
year  institutions.  Several  commenters 
claimed  that  that  delay  might  be  as  long 
as  4  to  6  weeks. 

Several  commenters  suggested 
alternatives  to  this  proposal.  One 
alternative  included  allowing  an 
institution  to  certify  one  GSL  or  PLUS 
application  and  deliver  the  first 
disbursement  to  the  borrower,  but  not 
permitting  an  institution  to  deliver 
subsequent  disbursements  to  the 
borrower  without  the  financial  aid 
transcript.  Another  alternative  included 
(1)  requiring  all  GSL  and  PLUS  checks 
either  to  be  sent  to  the  educational 
institution  for  distribution  or  to  be  made 
jointly  payable  to  the  borrower  and  the 
institution  and  (2)  making  the  release  of 
the  checks  contingent  on  receipt  of  the 
financial  aid  transcript.  Another 
commenter  suggested  that  an  institution 
should  return  the  check  to  the  lender  if  a 
fmancial  aid  transcript  has  not  been 
received  in  a  timely  manner.  Several 
commenters  supported  the  proposed 
changes  in  principle. 

Response:  A  change  has  been  made. 
The  Secretary  agrees  that  withholding 
certification  of  a  GSL,  PLUS,  or  SLS 
application  may  delay  the  processing  of 
the  application.  Therefore,  the  Secretary 
has  revised  |  668.19  to  permit  an 
institution  to  certify  a  GSL  or  SLS 
application  (but  not  a  PLUS  application) 
prior  to  receiving  the  financial  aid 
transcript  from  the  institution  the 
borrower  previously  attended.  However, 
the  institution  may  not  release  the  GSL 
or  SLS  proceeds  until  it  receives  the 
financial  aid  transcript.  Under  the 
requirements  of  the  HEA  as  amended  by 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  and  the 
Higher  Education  Amendments  of  1986, 
these  proceeds  are  delivered  directly  to 
the  institution,  but  PLUS  proceeds  go 
directly  to  the  borrower.  Therefore, 
since  the  institution  has  no  control  over 
the  release  of  PLUS  proceeds,  the 
Secretary  is  retaining  the  requirement 
that  the  institution  may  not  certify  a 
PLUS  application  until  it  receives  the 
financial  aid  transcript. 


Comment:  Several  commenters  felt 
that  it  would  be  impossible  for 
institutions  to  provide  accurate 
information  on  the  financial  aid 
transcript  as  to  the  amount  of  and 
period  covered  by  each  GSL  or  PLUS 
program  loan  received  by  a  borrower. 
The  commenters  suggested  rewording 
this  section  to  read  "approved"  instead 
of  "received"  since  financial  aid  officers 
only  know  the  amount  authorized  and 
amount  approved  by  the  lender  but  not 
the  actual  amount  received  by  the 
student. 

Response:  No  change  has  been  made. 
These  comments  were  received  before 
enactment  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  and 
the  Higher  Education  Amendments  of 
1986,  which  require  that  except  in  the 
case  of  loans  made  to  parent  borrowers 
under  the  PLUS  Program,  proceeds  must 
be  sent  to  the  institution.  Therefore,  in 
most  cases  an  institution  will  be  able  to 
report  the  exact  amount  that  a  borrower 
received  for  any  period  after  the 
implementation  of  the  statutory  change. 
The  Secretary  is  aware  that  for  periods 
before  implementation  of  the  statutory 
change,  an  institution  may  not  know  the 
exact  amount  received  by  a  borrower 
unless  the  institution  is  the  lender.  If  the 
institution  did  not  receive  the  proceeds, 
the  amount  that  the  institution  must 
report  on  the  Hnancial  aid  transcript  is 
the  loan  amount  that  the  institution 
certified. 

Comment  Several  commenters  were 
of  the  opinion  that  requiring  a  financial 
aid  transcript  to  be  signed  by  an  official 
authorized  by  the  institution  to  disclose 
information  in  connection  with  Title  IV, 
HEA  programs  is  too  restrictive.  One 
commenter  asked  whether  this 
requirement  excluded  the  use  of 
automated  methods. 

Response:  No  change  has  been  made. 
The  Secretary  does  not  intend  to  limit 
the  use  of  automated  methods  for 
preparing  financial  aid  transcripts. 
However,  if  a  computer-generated 
transcript  is  used,  it  must  have  the 
signature  of  someone  who  is 
knowledgeable  about  the  information 
reported  and  authorized  to  disclose  that 
information.  It  is  important  that  the 
information  provided  be  accurate  and 
that  the  person  attesting  to  the  accuracy 
of  the  information  be  a  reliable  and 
responsible  officer  of  the  institution. 

Comment:  Several  commenters  asked 
whether  the  reference  to  "State"  in 
§  668.19(a)(2)(iii)  of  the  proposed 
regulations  refers  to  a  State  of  the 
Union,  a  State  in  which  the  institution  is 
located,  or  a  foreign  country  for  foreign 
institutions.  One  commenter  asked 
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whether  this  term  includes  Washington. 
DC 

Response:  No  change  has  been  made. 
The  definition  of  the  term  "State" 
appears  in  S  668.2  (General  definitions). 
The  exclusion,  therefore,  refers  to 
eligible  institutions  located  in  foreign 
countries. 

Comment:  A  number  of  commenters 
stated  that  the  wording  in  S  668.19(a)(2) 
of  the  proposed  regulations  suggests  that 
an  institution  may  make  one  payment 
regardless  of  whether  a  transcript  has 
been  requested. 

Response:  A  change  has  been  made. 
The  Secretary  agrees  that  clarification  is 
needed.  An  institution  or  student  must 
request  a  financial  aid  transcript  before 
the  one  payment  is  disbursed  in 
accordance  with  the  regulations. 

Section  668.20    Limitation  on  the 
amount  of  remedial  coursework  that  is 
eligible  for  Title  IV.  HEA  program 
assistance. 

Comment:  Many  commenters 
requested  an  exception  to  the  one-year 
restriction  on  noncredit  remedial  work 
in  determining  enrollment  status  for 
students  receiving  a  Pell  Grant.  They 
claimed  that  it  would  be  difficult  for  an 
institution  to  monitor  when  a  student 
had  completed  an  academic  year  of 
remedial  work.  A  few  commenters 
contended  that  this  restriction  would 
disproportionately  affect  low-income 
and  nontraditional  students  who  are  the 
very  students  the  Pell  Grant  Program  is 
designed  to  help.  Many  of  these 
commenters  felt  that  any  limits  on 
remedial  work  should  be  determined  by 
the  institution.  Other  commenters 
suggested  that  an  institution's 
satisfactory  progress  standards  should 
form  the  basis  for  any  limitation  on 
remedial  work.  Some  commenters 
thought  that  the  Secretary  does  not  have 
the  statutory  authority  to  limit  Pell 
Grant  payments  for  remedial  work. 

Response:  No  change  has  been  made. 
The  purpose  of  Title  IV.  HEA  programs 
is  to  assist  students  who  are  enrolled  in 
postsecondary  education.  The  Secretary 
is  not  excluding  remedial  courses  from 
eligibility  but  rather  is  setting  a  limit  on 
the  duration  of  remedial  coursework 
that  can  reasonably  be  viewed  as  a  part 
of  a  postsecondary  program  of  study. 
The  Secretary  does  not  consider  a 
student  who  enrolls  in  the  equivalent  of 
more  than  one  year  of  remedial  work  to 
be  enrolled  in  postsecondary  education. 

Comment:  A  few  commenters  asked  if 
the  equivalent  of  a  year  of  remedial 
work  has  to  be  completed  within  one 
academic  year  or  if  it  could  be  taken 
over  several  academic  years  within  the 
pro  jram  of  study. 


Response:  No  change  has  been  made. 
The  hours  that  equal  one  academic  year 
donot  have  to  be  taken  within  a  single 
academic  year.  Based  on  individual 
needs,  a  student  could  spread  the 
academic  year  of  work  (30  semester 
hours.  45  quarter  hours,  or  900  clock 
hours)  throughout  his  or  her  program  of 
study,  if  permitted  by  the  institution. 

Comment  One  commenter  disagreed 
with  the  exception  to  the  one-year  limit 
for  students  enrolled  in  courses  in 
English  as  a  second  language. 

Response:  No  change  has  been  made. 
Although  students  enrolled  in  courses  in 
English  as  a  second  language  are 
exempt  from  the  one-year  limitation, 
these  students  are  still  subject  to  the 
one-year  limitation  for  any  other  courses 
that  are  remedial  in  nature.  The 
Secretary  believes  that  these  students 
usually  have  the  knowledge  and  skills  of 
high  school  graduates  but  need  to  learn 
a  second  language  as  part  of  their 
postsecondary  program. 

Section  668.22    Distribution  formula  for 
institutional  refunds  and  for  repayments 
of  disbursements  made  to  the  student 
for  noninstitutional  costs. 

Comment  Many  commenters  felt  that 
for  the  most  part.  S  668.22  of  the 
proposed  regulations  clarified  the 
difference  between  refunds  and 
repayments.  However,  many 
commenters  were  confused  on  how  the 
concept  of  a  "payment  period"  would  be 
applied  to  GSL  and  PLUS  program 
loans.  Several  commenters.  writing 
before  enactment  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985.  expressed  concern  over  the  fact 
that  a  typical  GSL  or  PLUS  program  loan 
was  disbursed  in  a  single  payment  that 
covered  expenses  for  the  entire  period 
of  enrollment. 

Response:  No  change  has  been  made. 
The  calculation  of  the  refund 
distribution  formula  in  §  668.22  is  based 
on  the  concept  of  "payment  period"  as 
that  term  is  used  in  most  of  the  Title  IV. 
HEA  programs.  In  the  context  of  the 
GSL,  PLUS,  and  SLS  programs,  however, 
that  concept  is  different,  and  it  generally 
refers  to  the  period  of  enrollment  for 
which  a  loan  is  made.  For  consistency  in 
the  application  of  the  formula,  therefore, 
an  institution  is  to  consider  that 
enrollment  period  to  be  divided  into 
portions  that  correspond  to  the  payment 
periods  used  for  the  other  Title  IV,  HEA 
programs. 

For  purposes  of  the  refund  distribution 
fraction,  the  amount  of  the  GSL.  PLUS, 
or  SLS  proceeds  considered  to  be 
awarded  for  a  payment  period  is 
determined  by  dividing  the  whole  loan 
amount  by  the  number  of  institutionally 
defined  payment  periods  in  the  period  of 


enrollment  for  which  the  loan  is  made. 
For  example,  if  the  enrollment  period  for 
which  the  GSL,  PLUS,  or  SLS  program 
loan  is  made  equals  three  academic 
quarters  and  the  student  was  awarded  a 
GSL  of  $1,500,  one-third  of  the  total  loan. 
i.e.,  $500,  is  considered  to  have  been 
awarded  for  each  payment  period. 

It  should  be  noted  that  the  changes  in 
the  HEA  made  by  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985.  the  Higher  Education  Amendments 
of  1986.  and  the  Higher  Education 
Technical  Amendments  Act  of  1987, 
which  were  enacted  after  these 
comments  were  received,  require 
multiple  disbursements  for  GSL,  PLUS, 
or  SLS  proceeds  for  periods  of 
instruction  greater  than  six  months  if  the 
loan  amount  is  $1,000  or  more.  However, 
for  a  student  who  is  awarded  a  multiple 
disbursement  loan,  the  amount  of  the 
loan  proceeds  actually  disbursed  is  not 
necessarily  the  same  as  the  amount  that 
is  considered  to  have  been  disbursed  in 
each  payment  period.  For  example,  an 
institution  uses  an  academic  calendar 
divided  into  quarters  and  the  enrollment 
period  for  which  a  loan  is  made  consists 
of  three  quarters.  A  student  receives  a 
$1,500  GSL  in  two  disbursements  of  $7.50 
each.  However,  for  purposes  of  the 
refund  formula,  the  student  is 
considered  to  have  received  a 
disbursement  of  $500  in  each  of  the 
three  quarters  (payment  periods). 

Comment  Several  commenters 
suggested  that  simplicity  and 
consistency  in  the  refund  concept  for  all 
Title  IV,  HEA  programs,  could  be 
enhanced  by  changing  the  word 
"awarded,"  which  is  used  in  the 
numerator  and  denominator  of  the 
formula,  to  "disbursed." 

Response:  No  change  has  been  made. 
During  the  development  of  the  refund 
formula  that  first  appeared  in  the 
Student  Assistance  General  Provisions 
regulations  in  1979,  the  Secretary 
determined  that  it  would  be  easier  for 
an  institution  to  use  the  term  "amount 
awarded"  in  the  refund  and  repayment 
formula.  The  institution  may  not  know 
the  amount  the  student  has  actually 
received,  particularly  in  the  case  of  a 
PLUS  Program  loan  or  other  assistance 
provided  by  organizations  outside  the 
institution. 

Comment  Many  commenters  agreed 
that  in  refund  cases.  Title  IV,  HEA 
program  funds  should  be  returned  to 
respective  accounts  in  a  timely  manner, 
but  stated  that  30  days  was  an 
insufficient  amount  of  time  for  doing  so. 

Response:  A  change  has  been  made. 
In  an  effort  to  reduce  potential  abuse  of 
Title  IV,  HEA  program  funds  and  allow 
for  prompt  reawarding  of  returned 
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SEOG  and  Perkins  Loan  funds,  the 
Secretary  is  keeping  the  30-day 
repayment  rule.  However,  the  Secretary 
has  revised  the  regulations  so  that  the 
30-day  repayment  period  for  unofficial 
withdrawals  will  not  conunence  until  an 
institution  determines  that  a  student  has 
withdrawn.  An  institution  must  have  a 
method  for  promptly  determining  v\^en 
a  student  has  unofficially  withdrawn, 
because  the  institution  is  responsible  for 
maintaining  a  system  to  ensure  the 
timely  return  of  Title  IV.  HEA  program 
funds. 

Comment  Four  commenters  stated 
that  §  668.22(a)(3)  of  the  proposed 
regulations  is  ambiguous  in  referring  to 
"institutions  which  do  not  receive  funds 
under  the  Alternate  Disbursement 
System  (ADS)"  rather  than  simply 
stating  that  the  procedure  applies  to 
institutions  using  the  Regular 
Disbursement  System. 

Response:  A  change  has  been  made. 
The  Alternate  Disbursement  System 
ceased  operation  after  the  1986-87 
award  year.  Therefore,  references  to 
both  the  Alternate  Disbursement  System 
and  the  Regular  Disbursement  System 
have  been  removed  from  the  regulations. 

Section  668^4— Audit  exceptions  and 
repayments. 


Comment:  Several  commenters 
questioned  the  reasoning  behind  the 
proposed  change  from  60  to  30  days  on 
the  time  allowed  for  audit  exception 
repayments. 

Response:  A  change  has  been  made. 
In  the  proposed  regulations,  the  time  in 
which  an  institution  must  repay     | 
improperly  spent  funds  would  have 
changed  from  60  days  to  30  days  to 
conform  to  the  instructions  in  the 
revised  Office  of  Management  and 
Budget  (0MB)  Circular  A-50  issued  on 
September  29. 1982.  In  these  final 
regulations,  the  Secretary  has  changed 
that  number  of  days  from  30  to  45.  This 
change  corresponds  to  the  change  in  the 
HEA  made  by  the  Higher  Education 
Amendments  of  1986.  which  allows  an 
institution  to  request  a  hearing  on  the 
record  regarding  an  audit  exception 
within  45  days. 

Section  668.25 — Loss  of  institutional 
eligibility. 

Comment:  Several  commenters 
wanted  a  definition  of  "commitment"  for 
the  GSL  and  PLUS  programs,  such  as  the 
one  in  S  668.94(c)(2)  of  Subpart  G 
(originally  published  as  §  668.84(c)(2)  of 
the  proposed  regulations).  These 
commenters  recommended  that 
language  be  included  in  this  section  to 
prohibit  an  institution  from  certifying  a 
student's  eligibility  on  a  GSL  or  H.US 


application  during  the  los«  of 
institutional  eligibility. 

Response:  A  change  has  been  made. 
The  Secretary  agrees  with  the 
commenters  that  a  definition  of 
"commitment"  under  the  GSL.  PLUS, 
and  SLS  programs  is  needed  in  this 
section  for  clarity.  Language  similar  to 
that  in  §  668.94(c)(2)  of  Subpart  G  has 
therefore  been  added  to  §  688.25(b).  The 
revised  i  e68.25(b)  provides  that  a 
commitment  under  the  GSL.  PLUS,  or 
SLS  programs  takes  place  when  the 
Secretary  or  the  guarantee  agency 
advises  the  lender  that  a  loan  is 
guaranteed.  Section  682.603  of  the 
regulations  implementing  the  GSL 
Program  permits  an  institution  to 
distribute  proceeds  to  a  student, 
pursuant  to  34  CFR  682.604.  if  the  GSL. 
PLUS,  or  SLS  application  was  certified 
by  the  institution  prior  to  the 
institution's  loss  of  ehgibility.  The 
regulations  implementing  the  GSL 
Program  prohibit  an  institution  from 
certifying  an  application  after  the  loss  of 
eligibility. 

The  Secretary  amends  Parts  668  and 
690  of  Tide  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085. 1088. 1091. 1092. 
1094,  and  1141,  unless  otherwise  noted. 

2.  Subpart  A  of  die  Table  of  Contents 
of  Part  668  is  amended  by  revising 

§  668.7  and  adding  §  668.8  to  read  as 
follows: 


Sul>part  A— General 

***** 

668.7  Eligible  student 

668.8  Eligible  prograni, 

***** 

3.  Subpart  B  of  the  Table  of  Contents 
of  Part  668  is  revised  to  read  as  follows: 

Subpart  B— Standards  for  Participation  In 
Title  IV.  HEA  Programs 

668.11  Scope. 

668.12  Institutional  participation  agreement. 

668.13  Factors  of  financial  responsibility. 

668.14  Standards  of  administrative 
capability. 

668.15  Additional  factors  for  evaluating 
administrative  capability. 

668.16  Federal  interest  in  Title  IV,  HEA 
program  funds. 

668.17  Change  in  ownership  resulting  in  a 
change  in  control. 

668.18  Written  agreements  between  an 
eligible  institution  and  an  ineligible 
entity. 

668.19  Financial  aid  transcript. 

668.20  Limitation  on  the  amount  of  remedial 
coursework  that  is  eligible  for  Title  IV. 
HEA  program  assistance 


Sec. 

668.21  Treatment  of  Pell  Grant.  SEOG,  ICL, 
and  Perkins  Loan  program  funds  if  the 
recipient  withdraws,  drops  out,  or  it 
expelled  before  his  or  her  first  day  of 
class. 

668.22  Distribution  formula  for  institutional 
refunds  and  for  repayments  of 
disbursements  made  to  the  student  for 
noninstitutional  costs. 

668.23  Audits,  records,  and  examination. 

668.24  Audit  exceptions  and  repayments. 

668.25  Loss  of  institutional  eligibility. 

4.  Section  868.1  is  revised  to  read  as 
follows: 

§668.1    Scop*. 

(a)  This  part  establishes  general  rules 
that  apply  to  an  institution  that 
participates  in  any  student  financial 
assistance  program  authorized  by  Title 
IV  of  the  Higher  Education  Act  of  1965, 
as  amended  (Tide  IV,  HEA  program). 

(b)  As  used  in  this  part,  an 
"institution"  includes — 

(1)  A  public  or  private  nonprofit 
institution  of  higher  education  as 
defined  in  §  668.3: 

(2)  A  proprietary  institution  of  higher 
education  as  defined  in  S  668.4; 

(3)  A  postsecondary  vocational 
institution  as  defined  in  S  668.5;  and 

(4)  A  vocational  school  as  defined  in 
§  668.6. 

(c)  The  Tide  IV,  HEA  programs 
include — 

(1)  The  Pell  Grant  Program  (20  U.S.C. 
1070a  et  seq.;  34  CFR  Part  690); 

(2)  The  Supplemental  Educational 
Opportunity  Grant  (SEOG)  Program  (20 
U.S.C.  1070b  et  seq.:  34  CFR  Part  676); 

(3)  The  State  Student  Incentive  Grant 
(SSIG)  Program  (20  U.S.C.  1070c  et  seq.; 
34  CFR  Part  692);4 

(4)  The  Robert  C  Byrd  Honors 
Scholarship  (Byrd  Scholarship)  Program 
(20  U.S.C.  1070d-31  et  seq.;  34  CFR  Part 
654); 

(5)  The  Guaranteed  Student  Loan 
(GSL)  Program  (20  U.S.C.  1071  et  seq.;  34 
CFR  Part  682); 

(6)  The  Supplemental  Loans  for 
Students  (SLS)  Program  (20  U.S.C.  1078- 
1;  34  CFR  Part  682); 

(7)  The  PLUS  Program  (20  U.S.C.  1078- 
2;  34  CFR  Part  682): 

(8)  The  Consolidation  Loan  Program 
(20  U.S.C.  1078-3:  34  CFR  Part  682); 

(9)  The  College  Work-Study  (CWS) 
Program  (42  U.S.C.  2751  et  seq.;  34  CFR 
Part  675); 

(10)  The  Income  Contingent  Loan 
(ICL)  Program  (20  U.S,C  1087aa  et  seq.; 
34  CFR  Part  673);  and 

(11)  The  Perkins  Loan  Program  (20 
U.S.C.  1087a  etseq.;  34  CFR  Part  674). 
(Authority:  20  U.S.C.  1070  et  seq.] 

5.  Section  668.2  is  amended  by  adding, 
in  alphabetical  order,  the  definitions  of 


Consolidation  Loan  Program,  Income 
Contingent  Loan  (ICL)  Program; 
Independent  student,  Perkins  loan, 
Perkins  Loan  Program,  Robert  C.  Byrd 
Honors  Scholarship  (Byrd  Scholarship) 
Program,  Supplemental  Loans  for 
Students  (SLS)  Program,  and  by  revising 
paragraph  (a)  of  the  definition  of 
Campus-based  programs  and  the 
definitions  of  Dependent  student.  Direct 
loan.  National  Direct  Student  Loan 
(NDSL)  Program,  Regular  student,  and 
State  to  read  as  follows: 

§668.2    General  definitions. 

***** 

Campus-based  programs:  (a)  The 
Perkins  Loan  Program  (34  CFR  Part  674): 

***** 

Consolidation  Loan  Program:  The 
loan  program  authorized  by  Title  IV-B 
of  the  HEA. 

(Authority:  20  U.S.C.  1076-3) 

***** 

Dependent  student:  Any  student  who 
does  not  qualify  as  an  independent 
student  (see  independent  student). 

Direct  loan:  A  loan  made  under  Title 
IV-E  of  the  HEA  after  June  30, 1972, 
which  does  not  satisfy  the  definition  of 
"Perkins  loan." 

(Authority:  20  U.S.C.  1087aa  et  seq.] 

***** 

Income  Contingent  Loan  (ICL) 
Program:  The  student  loan  program 
authorized  by  Title  IV-D  of  the  HEA. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

Independent  student:  A  student  who 
qualifies  as  an  independent  student 
under  section  411F(12)  of  the  HEA  for 
the  Pell  Grant  Program  and  section 
480(d)  of  the  HEA  for  ail  the  other  Title 
IV,  HEA  programs. 

I  Authority:  20  U.S.C.  1070a-«:  20  U.S.C. 
1087VV) 

***** 

National  Direct  Student  Loan  (NDSL/ 
Program:  The  student  loan  program 
authorized  by  Title  VI-E  of  the  HEA 
between  July  1, 1972,  and  October  16. 
1986. 

(Authority:  20  U.S.C.  1087aa-1087ii) 

•>**** 

Perkins  loan:  A  loan  made  under  Title 
IV-E  of  the  HEA  to  cover  the  cost  of 
attendance  for  a  period  of  enrollment 
beginning  on  or  after  July  1, 1987.  to  an 
individual  who  on  July  1, 1987,  had  no 
outstanding  balance  of  principal  or 
interest  owing  on  any  loan  previously 
made  under  Title  IV-E  of  the  HEA. 

(Authority:  20  U.S.C.  1087aa  et  seq.) 

Perkins  Loan  Program:  The  student 
loan  program  authorized  by  Title  IV-E 
of  the  HEA  after  October  16, 1986. 


(Authority:  20  U.S.C.  1087a;i-1087ii) 

***** 

Regular  student:  A  person  who  is 
enrolled  or  accepted  for  enrollment  at 
an  institution  for  the  purpose  of 
obtaining  a  degree,  certificate,  or  other 
recognized  educational  credential 
offered  by  that  institution. 

Robert  C.  Byrd  Honors  Scholarship 
(Byrd  Scholarship)  Program:  The 
scholarship  program  authorized  by  Title 
IV-A-6  of  the  HEA. 

(Authority:  20  U.S.C.  1070-31  et  seq.] 

***** 

State:  Each  State  of  the  Union,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  and,  except  for  the 
Byrd  Scholarship  Program,  American 
Samoa,  Guam,  the  Trust  Territory  of  the 
Pacific  Islands,  the  Virgin  Islands,  and 
the  Northern  Mariana  Islands. 

(Authority:  20  U.S.C.  1141(b):  20  U.S.C. 
1088(a):  20  U.S.C.  1070d-32) 

***** 

Supplemental  Loans  for  Students 
(SLS)  Program:  The  loan  program 
authorized  by  Title  IV-B  of  the  HEA  and 
formerly  called  the  ALAS  Program. 

(Authority:  20  U.S.C.  1078-1) 

***** 

6.  Section  668.7  is  revised  to  read  as 
follows: 

§668.7    Eligible  student. 

(a)  Eligibility.  A  student  is  eligible  to 
receive  assistance  under  the  Pell  Grant, 
SEOG,  SSIG,  GSL.  PLUS.  SLS,  CWS, 
ICL,  and  Perkins  Loan  programs  if  the 
student — 

(1)I8- 

(i)  A  regular  student  enrolled  or 
accepted  for  enrollment  in  an  eligible 
program;  or 

(ii)  For  purposes  of  the  GSL,  PLUS,  or 
SLS  programs,  enrolled  as  at  least  a 
half-time  student  in  a  course  of  study 
necessary  for  enrollment  in  an  eligible 
program  for  no  longer  than  one  twelve- 
month period; 

(2)  Is  not  enrolled  in  either  an 
elementary  or  secondary  school; 

(3](i)  Has  a  high  school  diploma  or  its 
recognized  equivalent; 

(ii)  If  enrolled  at  a  public  or  private 
nonprofit  institution  of  higher 
education — 

(A)  Is  above  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  he  or  she  is  attending  is 
located;  and 

(B)  Except  for  the  GSL.  PLUS,  or  SLS 
programs,  has  the  ability  to  benefit  from 
the  education  or  training  offered  by  that 
institution,  according  to  the 
requirements  of  paragraph  (b)  of  this 
section; 


(iii)  If  enrolled  at  a  proprietary 
institution  of  higher  education  or 
postsecondary  vocational  institution — 

(A)  Is  above  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  he  or  she  is  attending  is 
located:  and 

(B)  Has  the  ability  to  benefit  from  the 
training  offered  by  that  institution, 
according  to  the  requirements  of 
paragraph  (b)  of  this  section:  or 

(iv)  If  enrolled  at  a  vocational  school, 
has  the  ability  to  benefit  from  the 
training  offered,  according  to  the 
requirements  of  paragraph  (b)  of  this 
section: 
(4)(i)  Is  a  U.S.  citizen  or  national: 
(ii)  Provides  evidence  from  the  U.S. 
Immigration  and  Naturalization  Service 
that  he  or  she — 

(A)  Is  a  permanent  resident  of  the 
United  States:  or 

(B)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident; 

(iii)  Is  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands;  or 

(iv)  For  purposes  of  the  Pell  Grant. 
SEOG,  and  CWS  programs— 

(A)  Is  a  citizen  of  the  Federated  States 
of  Micronesia  who  was  enrolled  in  an 
institution  on  November  2. 1986; 

(B)  Is  a  citizen  of  the  Marshall  Islands 
who  was  enrolled  in  an  institution  on 
October  20, 1986;  or 

(C)  Is  a  citizen  of  the  Republic  of 
Palau  who  was  enrolled  in  an  institution 
on  the  day  preceding  the  effective  date 
of  the  Compact  of  Free  Association; 

(5)  If  currently  enrolled,  is  maintaining 
satisfactory  progress  in  his  or  her  course 
of  study  according  to  the  institution's 
standards  of  satisfactory  progress  and, 
if  applicable,  the  requirements  of 
paragraph  (c)  of  this  section; 

(6)  Except  as  provided  in  paragraph 

(d)  of  this  section,  does  not  owe,  and 
certifies  that  he  or  she  does  not  owe,  a 
refund  on  a  grant  awarded  under  the 
Pell  Grant,  SEOG,  or  SSIG  programs.  A 
student  owes  a  refund  on  a  grant  if  the 
student  receives  a  grant  overpayment.  A 
student  receives  a  grant  overpayment  if 
the  student's  grant  payments  exceed  the 
amount  he  or  she  is  eligible  to  receive  or 
use; 

(7)  Except  as  provided  in  paragraph 

(e)  of  this  section,  is  not  in  default,  and 
certifies  that  he  or  she  is  not  in  default, 
on  any  loan  made  under  the  National 
Defense/Direct  Student  Loan,  Perkins 
Loan,  ICL,  GSL,  PLUS,  SLS.  or 
Consolidation  Loan  programs; 

(8)  Has  filed  a  Statement  of 
Educational  Purpose  and  Selective 
Service  Registration  Status  in 
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accordance  with  the  requirements  of 
Subpart  C; 

(9)  As  determined  by  the  institution 
that  he  or  she  attends,  has  not 
borrowed —  ' 

(i)  In  excess  of  the  annual  loan  limits 
under  the  ICL.  GSU  PLUS,  or  SLS 
programs  in  the  same  academic  year  for 
which  he  or  she  has  applied  for 
assistance  under  any  Title  IV.  HEA 
program;  and 

(ii)  In  excess  of  the  aggregate 
maximum  loan  limits  under  the  ICL, 
Perkins  Loan,  GSL.  PLUS,  SIS,  or 
Consolidation  Loan  programs; 

(10)  Has  financial  need,  if  applicable, 
in  accordance  with  the  requirements  of 
the  Title  IV.  HEA  program  under  which 
he  or  she  h-js  applied  for  assistance;  and 

(11)  Meets  the  requirements  of — 

(i)  For  purposes  of  the  ICL  Program,  34 
CFR  673.22; 

(ii)  For  purposes  of  the  Perkins  Loan 
Program,  34  CFR  674.9; 

(iii)  For  purposes  of  the  CWS  Program, 
34  CFR  675.9; 

(iv)  For  purposes  of  the  SEOG 
Program.  34  CFR  676.9; 

(v)  For  purposes  of  the  GSL.  PLUS,  or 
S15  programs.  34  CFR  682.201; 

(vi)  For  purposes  of  the  Pell  Grant 
Program,  34  CFR  690.75;  or 

(vii)  For  purposes  of  the  SSIG 
Program.  34  CFR  692.40. 

(b)  Ability  to  benefit.  A  student  who 
is  admitted  to  an  institution  as  a  regular 
student  on  the  basis  of  that  student's 
iihility  to  benefit  from  the  institution's 
education  or  training  program  remains 
eligible  for  any  assistance  under  a  Title 
IV,  HEA  program  only  if  the  student — 

(1)  Before  admission — 

(i)  Is  administered  a  nationally 
ri'cognized.  standardized,  or  induslry- 
(joveloped  test,  subject  to  criteria 
developed  by  the  institution's  nationally 
recognized  accrediting  agency  or 
.issociation.  that  measures  the  student's 
iiptitude  to  complete  successfully  the 
fducational  program  to  which  he  or  she 
has  applied;  and 

(ii)  Demonstrates  that  aptitude  on  that 
test; 

(2)  Receives  a  GED  before  the  earlier 
of—  I 

(i)  The  student's  certification  or  | 
graduation  from  his  or  her  program  of 
study;  or 

(ii)  The  completion  of  the  student's 
first  academic  year  of  that  program  of 
study;  or 

(3)  Enrolls  in  and  successfully 
completes  a  remedial  or  developmental 
educational  program  of  not  more  than 
one  academic  year  that  is  prescribed  by 
the  institution,  if  the  student — 

(i)  Is  counseled  before  admission;  or 
(ii)  Does  not  demonstrate  the  aptitude 
necessary  to  complete  successfully  the 


educational  program  to  which  he  or  she 
has  applied  on  the  test  described  in 
paragraph  (b)(1)  of  this  section. 

(c)  Satisfactory  progress.  In  order  for 
a  student  who  has  not  received 
assistance  under  any  Title  IV,  HEA 
program  during  an  award  year  beginning 
before  July  1. 1987,  or  for  the  GSL,  PLUS, 
and  SLS  programs  a  period  of 
enrollment  beginning  before  July  1, 19fl7, 
to  be  eligible  to  receive  assistance  under 
any  of  those  programs,  an  institution 
shall— 

(1)  Review  the  student's  academic 
progress  at  the  end  of  each  academic 
year, 

(2)  Determine  that  the  student  is 
making  satisfactory  acadomif;  progress 
at  the  end  of  that  student's  second 
academic  year  of  attendance  at  the 
institution  on  the  basis  of  a  Hnding 
that— 

(i)  The  student  has  at  least  a 
cumulative  grade  point  average  of  C  or 
its  equivalent,  or  academic  standing 
consistent  with  its  graduation 
requirements;  or 

(ii)  The  student's  failure  to  have  at 
least  a  cumulative  grade  point  average 
of  C  or  its  equivalent,  or  academic 
standing  consistent  with  its  graduation 
requirements,  was  caused  by — 

(A)  The  death  of  a  relative  of  the 
student; 

(B)  An  injury  or  illness  of  the  student; 
or 

(C)  Other  special  circumstances;  and 

(3)  Determine,  in  the  case  of  a  student 
who  was  not  making  satisfactory 
academic  progress  in  accordance  with 
paragraph  (c)(2)  of  this  section  at  the 
end  of  that  student's  second  academic 
year  of  attendance  at  the  institution, 
that  the  student  is  making  satisfactory 
academic  progress  if  that  student 
subsequently  obtains  academic  standing 
consistent  with  the  institution's 
requirements  for  graduation  at  the  end 
of  a  grading  period. 

(d)  Refund  of  a  grant  or  scholarship 
overpayment.  Notwithstanding 
paragraph  (a)(6)  of  this  section,  a 
student  who  owes  a  refund  on  a  Pell 
Grant.  SEOG.  or  SSIG  due  to  an 
overpayment  is  eligible  to  receive 
assistance  under  a  Title  IV,  HEA 
program  under  the  following  conditions: 

(1)  Pell  Grant  overpayment. 

(i)  If  an  institution  makes  a  Pell  Grant 
overpayment  to  a  student,  that  student 
is  eligible  to  receive  assistance  under  a 
Title  IV.  HEA  program  if— 

(A)  The  Student  is  otherwise  eligible; 
and 

(B)  The  institution  can  eliminate  the 
overpayment  in  the  award  year  in  which 
it  occurred  by  adjusting  subsequent  Pell 
Grant  payments  for  that  award  year.- 


(ii)  If  an  institution  makes  a  Pell  Grant 
overpayment  to  a  student  as  a  result  of 
Its  own  error  and  cannot  eliminate  the 
overpayment  under  paragraph 
(d)(l)(i)(B)  of  this  section,  the  student  is 
eligible  to  receive  assistance  under  a 
Title  IV.  HEA  program  if  the  student—^ 

(A)  Is  otherwise  eligible;  and 

(B)  Acknowledges  the  overpayment 
and  agrees,  in  writing,  to  repay  it  within 
six  months. 

(2)  SEOG  or  SSIG  overpayment  if  an 
institution  makes  an  SEOG  or  SSIG 
overpayment  to  a  student,  that  student 
is  eligible  to  receive  assistance  under  a 
Title  IV,  HEA  program  if— 

(i)  The  student  is  otherwise  eligible; 
and 

(ii)  The  institution  can  eliminate  the 
overpayment  by  adjusting  financial  aid 
payments  (other  than  Pell  Grants)  in  the 
same  award  period  in  which  the 
overpayment  occurred. 

(e)  Default  on  a  loan.  Notwithstanding 
paragraph  (a)(7)  of  this  section,  a 
student  who  is  in  default  on  any  loan 
made  under  the  National  Defense/Direct 
Student  Loan,  Perkins  Loan,  ICL,  GSL, 
PLUS,  SLS,  or  Consolidation  Loan 
programs  is  eligible  to  receive 
assistance  under  a  Title  IV,  HEA 
program  under  the  following  conditions 

(1)  GSL  PLUS,  SLS.  or  Consolidation 
Loan  programs.  A  student  who  is  in 
default  on  a  loan  made  under  the  GSL, 
PLUS.  SLS.  or  Consolidation  Loan 
programs  is  eligible  to  receive 
assistance  under  a  Title  IV,  HEA 
program  if — 

(i)  The  student  is  otherwise  eligible; 
and 

(ii)The  Secretary,  for  a  federally 
insured  loan,  or  a  guarantee  agency,  for 
a  loan  insured  by  that  guarantee  agency, 
determines  that  the  student  has  made 
satisfactory  arrangements  to  repay  the 
defaulted  loan. 

(2)  Defense/Direct  Loan,  Perkins 
Loan,  and  Income  Contingent  Loan 
programs.  A  student  who  is  in  default  on 
a  loan  made  under  the  National 
Defense/Direct  Student  Loan,  Perkins 
Loan,  or  Income  Contingent  Loan 
programs  is  eligible  to  receive 
assistance  under  a  Title  IV,  HEA 
program  if — 

(i)  The  student  is  otherwise  eligible; 
and 

(ii)  The  institution  that  made  the  loan 
or  the  Secretary,  if  the  loan  has  been 
assigned  to  the  Department  of 
Education,  certifies  that  the  student  has 
made  satisfactory  arrangements  to 
repay  that  loan. 

(f)  Bankruptcy.  The  Secretary  does 
not  consider  a  loan  made  under  the  ICL, 
National  Defense/Direct  Student  Loan, 
Perkins  Loan,  Guaranteed  Student  Loan, 
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PLUS,  SLS,  or  Consolidation  Loan 
progams  that  is  discharged  in 
bankruptcy  to  be  in  default  for  purposes 
of  this  section. 

(Authority:  20  U.S.C.  l(J70a-1070c-l,  1077, 
1078,  078-1-3. 1062. 1085. 1087a.  1087cc,  and 
1091:  42  U.S.C  2753) 

7.  Section  668.8  is  added  to  read  as 
follows: 

§688.8    Eligible  program. 

(a)  General.  An  eligible  program  is  a 
program  of  education  or  training  that — 

(1)  Admits  as  regular  students  only 
persons  who — 

(i)  Have  a  high  school  diploma; 

(ii)  Have  the  recognized  equivalent  of 
a  high  school  diploma; 

(iii)  Are  beyond  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  is  located,  and,  except  for 
the  GSL,  PLUS,  or  SLS  programs,  have 
the  ability  to  benefit  from  the  education 
or  training  offered;  or 

(iv)  For  a  program  at  a  vocational 
school,  have  completed  or  left 
elementary  or  secondary  school  and 
have  the  ability  to  benefit  from  the 
education  or  training  offered; 

(2)(i)  Leads  to  a  bachelor's  associate, 
graduate,  or  professional  degree; 

(ii)  is  at  least  a  two-year  program  that 
is  acceptable  fur  full  credit  toward  a 
bachelor's  degree; 

(iii)  Is  at  least  a  one-year  training 
program  leading  to  a  certificate,  degree, 
or  other  recognized  educational 
credential  that  prepares  a  student  for 
gainful  employment  in  a  recognized 
occupation; 

(iv)  Is.  for  a  proprietary  institution  of 
higher  education  or  a  post-secondary 
vocational  institution,  at  least  a  six- 
month  training  program  leading  to  a 
certificate,  degree,  or  other  recognized 
educational  credential  that  prepares  a 
student  for  gainful  employment  in  a 
recognized  occupation; 

(v)  Is,  for  a  vocational  school,  a 
program  of  postsecondary  vocational  or 
technical  education  leading  to  a  degree, 
certificate,  or  other  recognized 
educational  credential  that — 

(A)  Is  designed  to  provide 
occupational  skills  more  advanced  than 
those  generally  offered  at  the  high 
school  level  and  to  fit  individuals  for 
useful  employment  in  recognized 
occupations; 

(B)  In  the  case  of  an  institution  using 
clock  hours  to  measure  academic 
progress,  is  no  less  than  300  clock  hours 
of  supervised  training; 

(C)  In  the  case  of  an  institution  using 
credit  hours  or  units  to  measure 
academic  progress,  is  no  less  than  eight 
semester  or  trimester  hours  or  units  or 
12  quarter  hours  or  units; 


(D)  In  the  case  of  a  program  of  study 
by  correspondence,  requires  not  less 
than  an  average  of  12  hours  of 
preparation  per  week  over  each  12-week 
period  and  completion  in  not  less  than 
six  months;  and 

(E)  In  the  case  of  a  flight  school 
program,  maintains  current  valid 
certification  by  the  Federal  Aviation 
Administration;  or 

(vi)  Is,  for  purposes  of  the  GSL,  PLUS, 
or  SLS  programs,  at  least  a  one-year 
training  program  for  graduates  of 
accredited  health-professions  programs 
that— 

(A)  Is  provided  by  a  hospital  or 
health-care  facility;  and 

(B)  Leads  to  a  degree  or  certificate;  or 

(3)  For  purposes  of  the  Pell  Grant,  ICL, 
and  SEOG  programs,  is  an 
undergraduate  program;  and 

(4)  For  the  purposes  of  the  Pell  Grant 
Program,  may  consist  of  instruction  in 
English  as  a  second  language  (ESL)  in 
accordance  with  paragraph  (b)(2)  of  this 
section. 

(b)  Pell  Grant  Program— {1)  Study  by 
correspondence.  For  purposes  of  the  Pell 
Grant  Program,  an  eligible  program  of 
study  by  correspondence  is  an 
undergraduate  program  of  education  or 
training  that  meets  the  criteria  for  an 
eligible  program  in  paragraph  (a)  of  this 
section  and  that  is  designed  to  require  at 
least  12  hours  of  preparation  per  week. 

(2)  English  as  a  second  language 
(ESL).  (i)  The  Secretary  considers  a 
program  that  consists  solely  of 
instruction  in  ESL  to  be  an  eligible 
program  if  the  program  meets  the 
requirements  of  paragraph  (a)  of  this 
section  and  admits  only  students  who 
the  institution  determines  to  need  to  ESL 
instruction  to  use  already  existing 
knowledge,  training,  or  skills. 

(ii)  An  institution  shall  document  its 
determination  that  the  instruction  in  ESL 
described  in  paragraph  (b)(2)(i)  of  this 
section  is  necessary  to  enable  each 
student  whom  it  admitted  to  use  already 
existing  knowledge,  training,  or  skills. 

(Authority:  20  U.S.C.  1070a,  1070b,  1070c- 
1070C-2. 1085. 10e7aa-1087hh.  1088, 1091,  and 
1141:  42  U.S.C.  2753) 

8.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B— Standards  for  Participation 
in  Title  IV.  HEA  Programs 

§668.11    Scope. 

(a)  This  supbart  establishes  standards 
that  an  institution  must  meet  in  order  to 
participate  in  any  Title  IV,  HEA 
program. 

(b)  Noncorhpliance  with  these 
standards  by  an  institution  already 
participating  in  any  Title  IV,  HEA 
program  may  subject  the  institution  to 


proceedings  under  Subpart  G.  These 
proceedings  may  lead  to  a  fine,  or  a 
limitation,  suspension,  or  termination  of 
the  institution's  eligibility  to  participate 
in  any  or  all  of  the  Title  IV,  HEA 
programs. 

(Authority:  20  U.S.C.  1094) 

§668.t2    Institutional  participation 
agreement 

(a)  An  institution  may  participate  in 
any  Title  IV,  HEA  program,  other  than 
the  SSIG  Program,  only  if— 

(1)  The  Secretary  determines  that  the 
institution  meets  the  standards 
established  in  this  subpart;  and 

(2)  The  institution  enters  into  a 
written  participation  agreement  with  the 
Secretary,  on  a  form  approved  by  the 
Secretary. 

(b)(1)  A  participation  agreement 
conditions  the  initial  and  continued 
eligibility  of  the  institution  to  participate 
in  any  Title  IV,  HEA  program  upon 
compliance  with  the  provisions  of  this 
part  and  the  individual  program 
regulations. 

(2)  In  the  participation  agreement,  the 
institution  agrees — 

(i)  That  it  will  comply  with  the 
statutory  and  regulatory  requirements 
applicable  to  the  Title  iV,  HEA 
programs,  including  the  requirement  that 
it  will  use  funds  it  receives  under  any 
Title  rV,  HEA  program  and  any  interest 
or  other  earnings  thereon,  solely  for  the 
purposes  specified  in  and  in  accordance 
with  that  program; 

(ii)  That  it  has  in  operation  a  drug 
abuse  prevention  program  that  the 
institution  has  determined  to  be 
accessible  to  any  officer,  employee,  or 
student  at  that  institution;  and 

(iii)  That  it  will  not  request  from  or 
charge  any  student  a  fee  for  processing 
or  handling — 

(A)  Any  application,  form,  or  data 
required  to  determine  a  student's 
eligibility  for.  and  amount  of.  Title  IV, 
HEA  program  assistance;  or 

(B)  The  Federal  Student  Assistance 
Report  required  under  section  483(f)  of 
the  HEA. 

(c)(1)  Except  as  provided  under 
paragraph  (c)(3)  of  this  section,  a 
participation  agreement  becomes 
effective  on  the  date  executed  by  the 
Secretary. 

(2)  A  participation  agreement 
supersedes  any  prior  participation 
agreement  between  the  Secretary  and 
the  institution. 

(3)  The  new  participation  agreement 
of  an  institution  that  changed  its 
ownership  resulting  in  a  change  in 
control  is  effective  on  the  date  that  the 
institution  changed  its  ownership  if — 
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(i)  The  institution's  prior  participation 
agreement  was  not  terminated  through 
procedures  contained  in  Subpart  G;  and 

(ii)  Under  the  Pell  Grant  and  campus- 
based  programs,  the  date  that  the 
institution  changed  ownership  that 
resulted  In  a  change  in  control  and  the 
date  on  which  the  Secretary  executed 
the  new  agreement  took  place  in  the 
same  award  year. 

(d)(1)  Except  as  provided  in  para^aph 
(e)  of  this  section,  the  Secretary 
terminates  a  participation  agreement 
through  the  procedures  set  forth  in 
Subpart  G. 

(2)  An  institution  may  terminate  a 
participation  agreement. 

(3)  If  the  Secretary  or  the  institution 
terminates  a  participation  agreement 
under  this  paragraph,  the  Secretary 
establishes  the  termination  date. 

(e)  An  institution's  participation 
agreement  automatically  terminates  on 
the  date  the  institution  changes 
ownership  that  results  in  a  change  in 
control. 

(.Xiithorily  20  U.S.C.  1094) 

§  668. 1 3    Factors  of  financial 
responsibility. 

(a)  To  begin  and  to  continue 
participation  in  any  Title  IV.  HEA 
program,  an  institution  must 
demonstrate  to  the  Secretary  that  it  is 
financially  responsible  under  the 
standards  established  in  this  section. 

(b)  In  general,  the  Secretary  considers 
an  institution  to  be  financially 
responsible  if  it  is  able  to — 

(1)  Provide  the  services  described  in 
its  official  publications  and  statements; 

(2)  Provide  the  administrative 
resources  necessary  to  comply  with  the 
requirements  of  this  subpart  and 

(3)  Meet  all  of  its  financial  obligations, 
including,  but  not  limited  to — 

(i)  Refunds  of  institutional  charges: 
and 

(ii)  Repayments  to  the  Secretary  fur 
liabilities  and  debts  incurred  in 
programs  administered  by  the  Secretary. 

(c)  Notwithstanding  paragraph  (b)  of 
this  section,  the  Secretary  considers  an 
institution  not  to  be  financially 
responsible  if — 

(1)  Under  its  basis  of  accounting,  it — 
(i)  Has  had  operating  losses  over  at 

least  its  two  most  recent  fiscal  years;  or 

(ii)  Had.  for  its  latest  fiscal  year,  a 
deficit  net  worth.  A  deficit  net  worth 
occurs  when  the  institution's  liabilities 
exceed  its  assets; 

(2)  Under  an  accrual  basis  of 
accounting,  it  had.  at  the  end  of  its  latest 
Hscal  year,  a  ratio  of  current  assets  to 
current  liabilities  of  less  than  1:1:   ■ 

(3)  Under  a  fund  accounting  system, 
its  unrestricted  current  or  operating  fund 
reflects  sustained  material  deficits  over 


at  least  its  two  most  recent  fiscal  years; 
or 

{4)(i)  The  institution,  its  owner,  or  its 
chief  executive  officer  has  been 
convicted  of,  or  has  pled  noh 
contendere  or  guilty  to.  a  crime 
involving  the  acquisition,  use.  or 
expenditure  of  Federal  funds,  or  has 
been  judicially  determined  to  have 
committed  fraud  involving  Federal 
funds; 

(ii)  The  institution  employs  an 
individual  in  a  capacity  that  involves 
the  administration  of  Title  IV.  HEA 
program,  or  the  receipt  of  Title  IV.  HEA 
program  funds  who  has  been  convicted 
of.  or  has  pled  nolo  contendere  or  guilty 
to.  a  crime  involving  the  acquisition,  use, 
or  expenditure  of  Federal  funds,  or  who 
has  been  judicially  determined  to  have 
committed  fraud  involving  Federal 
funds;  or 

(iii)  The  institution  uses  any 
individual,  agency,  or  organization  that 
has  been,  or  whose  officers  or 
employees  have  been — 

(A)  Convicted  of,  or  pled  nolo 
contendere  or  guilty  to,  a  crime 
invovling  the  acquisition,  use,  or 
expenditure  of  Federal  funds;  or 

(B)  Judicially  determined  to  have 
committed  fraud  involving  Federal 
funds. 

(d)(1)  The  Secretary  may  determine  an 
institution  to  be  financially  responsible, 
even  if  the  institution  is  considered  not 
to  be  financially  responsible  under 
paragiaphs  (b),  or  (c)(1)  through  (c)(3)  of 
this  section,  if  the  institution  submits  to 
the  Secretary  a  letter  of  credit  payable 
to  the  Secretary  in  an  amount 
established  by  the  Secretary,  a 
performance  bond  in  an  amount 
established  by  the  Secretary,  or  any 
other  document  requested  by  the 
Secretary  that  demonstrates  that  the 
institution  has  sufficient  financial 
responsibility  to  begin  or  to  continue  to 
participate  in  any  Title  IV.  HEA 
program. 

(2)  The  Secretary  may  determine  that 
an  institution  is  financially  responsible 
even  if  it  would  otherwise  be  considered 
not  to  be  financially  responsible  under 
paragraph  (c)(4)  of  this  section  if — 

(i)  The  funds  that  were  fraudulently 
obtained,  or  criminally  acquired,  used, 
or  expended  have  been  repaid  to  the 
United  States,  and  any  related  flnancial 
penalty  has  been  paid; 

(ii)  The  individuals  who  were 
convicted  of.  or  pled  nolo  contendere  or 
guilty  to.  a  crime  involving  the 
acquisition,  use,  or  expenditure  of  the 
funds  are  no  longer  incarcerated  for  that 
crime;  and 

(iii)  At  least  five  years  have  elapsed 
from  the  dale  of  the  conviction,  nolo 


contendere  plea,  guilty  plea,  or  judicial 
determination. 

(e)  The  Secretary  determines  whether 
an  institution  is  financially  responsible 
in  accordance  with  paragraphs  (b),  (c), 
and  (d)  of  this  section  by  evaluating 
documents  submitted  by  the  institution 
and  information  obtained  from  other 
sources,  including  outside  sources  of 
credit  information.  To  enable  the 
Secretary  to  make  this  determination,  an 
institution  shall,  to  the  extent  requested 
by  the  Secretary,  submit  for  its  latest 
complete  fiscal  year  and  its  current 
fiscal  year — 

(1)  A  profit  and  loss  statement  and  a 
balance  sheet  that  are  based  on  the 
same  basis  of  accounting  used  by  the 
institution  for  financial  reporting;  or 

(2)  A  financial  audit  report  of  the 
institution.  The  audit  must  have  been 
conducted  by  a  licensed  certified  public 
accountant  in  accordance  with  generally 
accepted  auditing  standards. 

(f)(1)  The  Secretary  may  require  that 
the  documents  refened  to  in  paragraph 
(e)(1)  of  this  section  be  audited  and 
certified  by  a  licensed  certified  pubhc 
accountant  in  accordance  with  generally 
accepted  auditing  standards. 

(2)  If  the  Secretary  requires  an 
institution  to  submit  a  profit  and  loss 
statement,  a  balance  sheet,  or  an  audit 
report  under  paragraph  (e)  of  this 
section,  the  Secretary  may  also  require 
the  institution  to  submit  the 
accountant's  or  auditor's  work  papers. 

(g)(1)  An  otherwise  eligible  institution 
shall  obtain  and  keep  current  adequate 
fidelity  bond  coverage  in  order  to 
protect  the  Government's  interest  in  the 
Title  IV,  HEA  program  funds  the 
institution  received  as  a  trustee.  A 
fidelity  bond  indemnifies  the  holder 
against  losses  resulting  from  fraud  or 
lack  of  integrity,  honesty,  or  fidelity  of 
its  employees  or  officers. 

(2)  A  public  institution  that  is  bonded 
by  the  State  against  the  type  of  losses 
described  in  paragraph  (g)(1)  of  this 
section  does  not  have  to  obtain 
additional  fidelity  bond  coverage. 

(3)  Any  bond  required  under  this 
paragraph  must  be  obtained  from 
companies  holding  certificates  of 
authority  as  acceptable  sureties  (31  CFR 
Part  223).  A  list  of  these  companies  is 
published  annually  by  the  Department 
of  the  Treasury  in  Its  Circular  570. 

(Authority:  20  U.S.C.  1094  and  Section  4  of 
Pub.  L.  95-452) 

§  668. 14    Standards  of  administrative 
capability. 

To  begin  and  to  continue  participation 
In  any  Title  IV.  HEA  program,  an 
institution  shall  demonstrate  to  the 
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Secretary  that  it  is  capable  of 
adequately  administering  that  program 
under  the  standards  established  in  this 
section.  Except  as  provided  in  §  668.15. 
the  Secretary  considers  an  institution  to 
have  that  administrative  capability  if  it 
establishes  and  maintains  student  and 
financial  records  required  under  §  668.23 
and  the  individual  Title  IV.  HEA 
program  regulations  and  if  it — 

(a)  Designates  a  capable  individual  to 
be  responsible  for — 

(1)  Administering  all  the  Title  IV.  HEA 
programs  in  which  it  participates;  and 

(2)  Coordinating  the  Title  IV.  HEA 
programs  with  the  institution's  other 
Federatl  and  non-Federal  programs  of 
student  Hnancial  assistance; 

(b)  Communicates  to  the  individual 
designated  to  be  responsible  for 
administering  Title  IV.  HEA  programs, 
all  the  information  received  by  any 
institutional  office  that  bears  on  a 
student's  eligibility  for  Title  IV,  HEA 
program  assistance; 

(c)  Uses  an  adequate  number  of 
qualified  persons  to  administer  the  Title 
IV,  HEA  program.  In  determining 
whether  an  institution  uses  an  adequate 
number  of  qualified  persons,  the 
Secretary  considers  the  number  of 
students  aided,  the  number  and  types  of 
programs  in  which  the  institution 
participates,  the  number  of  applications 
evaluated,  the  amount  of  funds 
administered,  and  the  financial  aid 
delivery  system  used  by  the  institution; 

(d)(1)  Administers  Title  FV.  HEA 
programs  with  adequate  checks  and 
balances  in  its  system  of  internal 
controls;  and 

(2)  Divides  the  functions  of 
authorizing  payments  and  disbursing 
funds  so  that  no  office  has  responsibility 
for  both  functions  with  respect  to  any 
particular  student  aided  under  the 
programs; 

(e)  Establishes,  publishes,  and  applies 
reasonable  standards  for  measuring 
whether  a  student,  who  is  otherwise 
eligible  for  aid  under  any  Title  IV.  HEA 
program,  is  maintaining  satisfactory 
progress  in  his  or  her  course  of  study. 
The  Secretary  considers  an  institution's 
standards  to  be  reasonable  if  the 
standards — 

(1)  Conform  with  the  standards  of 
satisfactory  progress  of  the  nationally 
recognized  accrediting  agency  that 
accredits  the  institution,  if  the  institution 
is  accredited  by  such  an  agency,  and  if 
the  agency  has  those  standards; 

(2)  For  a  student  enrolled  in  an 
eligible  program  who  is  to  receive 
assistance  under  a  Title  IV,  HEA 
program,  are  the  same  as  or  stricter  than 
the  institution's  standards  for  a  student 
enrolled  in  the  same  academic  program 


who  is  not  receiving  assistance  under  a 
Title  IV,  HEA  program;  and 

(3)  Include  the  following  elements: 
(i)  Grades,  work  projects  completed. 

or  comparable  factors  that  are 
measurable  against  a  norm. 

(ii)  A  maximum  time  frame  in  which 
the  student  must  complete  his  or  her 
educational  objective,  degree,  or 
certificate.  The  time  frame  must  be — 

(A)  Determined  by  the  institution; 

(B)  Based  on  the  student's  enrollment 
status;  and 

(C)  Divided  into  increments,  not  to 
exceed  one  academic  year. 

(iii)  A  schedule  established  by  the 
institution  designating  the  minimum 
percentage  or  amount  of  work  that  a 
student  must  successfully  complete  at 
the  end  of  each  increment  in  order  to 
complete  the  educational  objective, 
degree,  or  certificate  within  the 
maximum  time  frame. 

(iv)  A  determination  at  the  end  of 
each  increment  by  the  institution 
whether  the  student  has  successfully 
completed  the  appropriate  percentage  or 
amount  of  work  according  to  the 
established  schedule. 

(v)  Consistent  application  of 
standards  to  all  students  within 
categories  of  students,  e.g.,  full-time, 
part-time,  undergraduate,  and  graduate 
students,  and  programs  established  by 
the  institution. 

(vi)  Specific  policies  defining  the 
effect  of  course  incompletes, 
withdrawals,  repetitions,  and  noncredit 
remedial  courses  on  satisfactory 
progress. 

(vii)  Specific  procedures  under  which 
a  student  may  appeal  a  determination 
that  the  student  is  not  making 
satisfactory  progress. 

(viii)  Specific  procedures  for 
reinstatement  of  aid;  and 

(4)  Meet  or  exceed  the  requirements  of 
§  668.7(c); 

(f)  Develops  and  applies  an  adequate 
system  to  identify  and  resolve 
discrepancies  in  the  information  it 
receives  from  different  sources  with 
respect  to  a  student's  application  for 
financial  aid  under  Title  IV,  HEA 
programs.  In  determining  whether  the 
institution's  system  is  adequate,  the 
Secretary  considers  whether  the 
institution  obtains  and  reviews — 

(1)  All  student  aid  applications,  need 
analysis  documents.  Statements  of 
Educational  Purposes.  Statements  of 
Registration  Status,  and  eligibility 
notification  documents  presented  by  or 
on  behalf  of  each  applicant; 

(2)  Any  documents,  including  any 
copies  of  State  and  Federal  income  tax 
returns,  that  are  normally  collected  by 
the  institution  to  verify  information 


received  from  the  student  or  other 
sources;  and 

(3)  Any  other  information  normally 
available  to  the  institution  regarding  a 
student's  citizenship,  previous 
educational  experience,  or  other  factors 
relating  to  the  student's  eligibility  for 
Title  IV,  HEA  program  funds: 

(g)(1)  After  conducting  the  review  of 
an  application  provided  for  under 
paragraph  (f)  of  this  section,  refers  for 
investigation  any  information  indicating 
that  an  applicant  for  Title  IV,  HEA 
program  assistance  may  have  engaged 
in  fraud  or  other  criminal  misconduct  in 
connection  with  his  or  her  application. 
The  type  of  information  that  an 
institution  must  refer  is  that  which  is 
relevant  to  the  eligibility  of  the  applicant 
for  Title  IV,  HEA  program  assistance,  or 
the  amount  of  the  assistance.  Examples 
of  this  type  of  information  are: 

(i)  False  claims  of  independent 
student  status; 

(ii)  False  claims  of  citizenship: 

(iii)  Use  of  false  identities: 

(iv)  Forgery  of  signatures  or 
certifications;  and 

(v)  False  statements  of  income: 

(2)  Makes  the  referrals  described  in 
paragraph  {g)(l)  of  this  section  to  the 
Office  of  Inspector  General  of  the 
Department  of  Education,  or.  if  more 
appropriate,  to  a  State  or  local  law 
enforcement  agency  with  jurisdiction  to 
investigate  the  matter:  and 

(3)  Reports  to  the  Office  of  Inspector 
General  for  each  calendar  year  all 
referrals  made  to  State  or  local  law 
enforcement  agencies  under  this 
paragraph  for  that  calendar  year; 

(h)  Provides  adequate  financial  aid 
counseling  to  eligible  students  who 
apply  for  Title  IV.  HEA  program 
assistance.  In  determining  whether  an 
institution  provides  adequate 
counseling,  the  Secretary  considers 
whether  its  counseling  includes 
information  regarding — 

(1)  The  source  and  amount  of  each 
type  of  aid  offered: 

(2)  The  method  by  which  aid  is 
determined  and  disbursed  or  applied  to 
a  student's  account;  and 

(3)  The  rights  and  responsibilities  of 
the  student  with  respect  to  enrollment  at 
the  institution  and  receipt  of  financial 
aid.  This  information  includes  the 
institution's  refund  policy,  its  standards 
of  satisfactory  progress,  and  other 
conditions  that  may  alter  the  student's 
aid  package;  and 

(i)  Does  not  otherwise  appear  to  lack 
the  ability  to  administer  the  Title  IV 
HEA  programs  competently. 

(Authority:  20  U.S.C.  1094) 


BEST  COPY  AVAILABLE 


45730       Federal  Register    /  Vol.  52.  No.  230  /  Tuesday,  December  1.  1987  /  Rules  and  Regulations 


Federal  Register    /  Vol.  52.  No.  230  /  Tuesday.  December  1.  1987  /  Rules  and  Regulations       45731 


§668.15    Additional  factors  for  •valuaUng 
administrativt  capability.  i 

(a)  The  Secretary  considers  it  an 
indication  of  an  institution's  impaired 
capability  of  properly  administering 
Title  IV.  HEA  programs  if — 

(1]  The  default  rate  on  loans  made 
under  the  GSL  PLUS,  SLS.  or  Perkins 
Loan  programs  to  students  for 
attendance  at  that  institution  exceeds  20 
percent  of  the  principal  of  all  those 
loans  that  have  reached  the  repayment 
period; 

(2)  For  an  institution  that  has  a 
common  academic  year  for  a  majority  of 
its  students,  more  than  33  percent  of  the 
regular  students  who  are  enrolled  on  the 
first  day  of  classes  of  an  academic  year 
withdraw  from  enrollment  at  that 
institution  during  the  academic  year,  or 

(3)  For  an  institution  which  does  not 
have  a  common  academic  year  for  a 
majority  of  its  students,  more  than  33 
percent  of  the  regular  students  enrolled 
on  the  first  day  of  classes  of  any  eight- 
month  period  withdraw  during  that 
period. 

(b)(1)  If  the  default  or  withdrawal  rate 
for  an  institution  is  as  high  or  higher 
than  the  rates  set  forth  in  paragraph  (a) 
of  this  section,  the  Secretary  may 
require  the  institution  to  submit  for  its 
latest  complete  fiscal  year — 

(i)  A  profit  and  loss  statement  and  a 
balance  sheet  that  are  based  on  the 
same  basis  of  accounting  used  by  the 
institution  for  financial  reporting; 

(ii)  A  financial  audit  report  of  the 
institution.  The  audit  must  have  been 
conducted  by  a  licensed  certified  public 
accountant  in  accordance  with  generally 
accepted  auditing  standards;  or 

(iii)  Other  information  required  by  the 
Secretary  to  determine  the  cause  of  the 
high  default  or  withdrawal  rate  and  the 
best  measures  for  alleviating  those 
conditions. 

(2)  The  date  of  the  statement's 
preparation  of  the  dociunents  referred  to 
in  paragraph  (b)(l)(i)  of  this  section 
must  be  within  12  months  of  the  date  of 
the  Secretary's  request. 

(c)  The  Secretary  may  require  that  the 
profit  and  loss  statement  and  balance 
sheet  referred  to  in  paragraph  (b)(l){i)  of 
this  section  be  audited  and  certified  by 
a  licensed  certified  public  accountant  in 
accordance  with  generally  accepted 
auditing  standards. 

(d)(1)  If  the  default  or  withdrawal  rate 
for  an  institution  indicates  an  impaired 
capability  to  administer  any  Title  IV, 
HEA  program,  the  Secretary  requires  the 
institution  to  take  reasonable  and 
appropriate  measures  to  alleviate  those 
conditions  as  a  requirement  for  its 
continued  participation  in  those 
programs. 


(2)  Before  initiating  that  action,  the 
Secretary  informs  the  institution  of  the 
findings  and  provides  it  at  least  35  days 
to  respond. 

(Authority:  20  U.S.C.  1094  and  section  4  of  ' 
Pub.  L  94-452) 

§668.16    Federal  intarast  in  TMIatV.  HEA 
program  funds. 

Funds  received  under  the  Pel)  Grant 
SEOG.  CWS.  ICL.  and  Perkins  Loan 
programs,  except  those  funds  received 
for  the  administrative  cost  allowance, 
are  held  in  trust  for  the  intended  student 
beneficiaries  and  the  Secretary.  The 
institution,  as  a  trustee  of  Federal  funds, 
may  not  use  or  hypothecate  [i.e.  use  as 
collateral)  Title  IV,  HEA  program  funds 
for  any  other  purpose. 

(Authority:  20  U.S.C  1070  et  seq.) 

§668.17    Change  in  ownership  raauitino  in 
a  change  in  controL 

(a)  An  eligible  institution^  or  a 
previously  eligible  institution  that 
participated  in  any  Title  IV.  HEA 
program,  that  changes  ownership 
resulting  in  a  change  in  cootrol  is  not 
considered  by  the  Secretary  to  be  the 
same  institution  unless — 

(1)  The  new  owner  agrees  to  be  liable, 
or  the  old  and  new  owners  agree  to  be 
jointly  and  severally  liable,  for  all 
improperly  spent  Title  FV,  HEA  program 
funds  provided  to  the  institution  before 
the  effective  date  of  the  change; 

(2)  The  new  owner  agrees — 

(i)  To  abide  by  the  institution's  refund 
policy  in  effect  before  the  effective  date 
of  the  change  for  students  who  are 
enrolled  before  the  effective  date;  and 

(ii)  To  honor  all  student  enrollment 
contracts  that  were  signed  by  the 
institution  before  the  effective  date  of 
the  change; 

(3)  The  institution  submits  individual 
statements  for  both  new  and  former 
owners  listing  their  assets,  liabilities, 
and  net  worth,  and  either — 

(i)  A  profit  and  loss  statement  and 
balance  sheet  for  the  institution's  latest 
complete  fiscal  yean  or 

(ii)  An  audit  report  for  the  institution's 
latest  complete  fiscal  year  prepared  by  a 
certified  or  licensed  public  accountant; 
and 

(4)  The  institution  submits  additional 
financial  documents  if  requested  by  the 
Secretary  because  the  financial 
information  provided  in  paragraph  (a)(3) 
of  this  section  is  insufficient. 

(b)  The  Secretary  may  require  that  the 
statements  provided  in  paragraph  (a)(3) 
of  this  section  be  audited  and  certified 
by  a  certified  public  accountant. 

(c)  If  the  Secretary  considers  the 
institution  to  be  the  same  institution,  the 
new  owner  must  enter  into  a  new 
participation  agreement  with  the 


Secretary,  to  participate  in  the  Title  IV, 
HEA  programs. 

(d)  For  purposes  of  this  part  a  change 
in  ownership  of  an  institution  that 
results  in  a  change  in  control  means  any 
action  by  which  a  person  or  corporation 
obtains  authority  to  control  the  actions 
of  that  institution.  These  actions  may 
include,  but  are  not  limited  to — 

(1)  The  sale  of  the  institutions; 

(2)  The  transfer  of  the  controlling 
interest  of  stock  of  an  institution  to  its 
parent  corporation; 

(3)  The  merger  of  two  or  more 
institutiiHis; 

(4)  The  division  of  one  institution  mto 
two  or  more  institutions;  or 

(5)  The  transfer  of  the  assets  of  an 
institution  to  its  parent  corporation. 

(Authority:  20  U.S.C  10ea(b)  and  1004) 

§  668.18    Written  agreements  between  an 
eligibte  Instttutioii  and  an  IneNfliMe  enHty. 

(a)  An  institution  may.  without  losing 
its  eligibility  to  participate  in  any  Title 
IV,  HEA  program,  enter  into  a  written 
agreement  to  have  a  portion  of  its 
educational  program(s)  provided  for   , 
some  or  all  of  its  students  by  an 
institution,  school,  or  organization  that 
is  not  eligible  to  participate  in  Title  IV, 
HEA  programs. 

(b)(1)  An  eligible  student  may  receive 
Title  IV,  HEA  program  assistance  under 
such  an  agreement  if  the  eligible 
institution  gives  credit  to  students  in  the 
portion  of  the  program  provided  by  the 
ineligible  instituUon(8),  8chool(s),  or 
organization(s]  on  the  same  basis  as  if  it 
provided  the  portion  of  the  program 
itself;  and 

(2)(i)  The  portion  of  die  program 
provided  by  the  ineligible  institution(s), 
school(s).  or  organization(s)  does  not 
exceed  25  percent  of  the  student's  total 
program  of  study;  or 

(iii)  The  eligible  institution's 
nationally  recognized  accrediting 
agency,  (u-  State  agency  for  the  approval 
of  public  postsecondary  vocational 
education,  determines  that  its  agreement 
meets  the  agency's  standards  for 
contracting  for  educational  services. 

(c)  The  eligible  institution  shall  take 
into  account  all  courses  taken  by  the 
student  at  the  eligible  institution  and 
ineligible  institution(s),  school(s|,  or 
organization(s)  that  are  covered  by  the 
written  agreement  when  determining  the 
student's  enrollment  status  and  cost  of 
attendance. 

(d)  The  eligible  institution  shall 
maintain  all  records  regarding  the 
student's  eligibility  for  and  receipt  of  the 
Title  IV.  HEA  program  assistance. 

(Authority:  20  U.S.C.  1094) 


§668.18    Financial  aid  tranacrlpL 

(a)(1)  An  institution  shall  determine 
whether  a  student  who  is  applying  for 
assistance  under  any  Title  IV,  HEA 
program  has  previously  attended 
another  eligible  institution. 

(2)  Before  a  student  who  previously 
attended  another  eligible  institution  may 
receive  any  Title  IV.  HEA  program 
funds,  the  institution  or  the  student  shall 
request  each  institution  the  student 
previously  attended  to  provide  a 
financial  aid  transcript  to  the  institution 
the  student  is  or  will  be  attending. 

(3)  Except  as  provided  in  paragraph 
(a)(5)  of  this  section,  until  an  institution 
receives  a  financial  aid  transcript  from 
each  eligible  institution  the  student 
previously  attended,  the  institution — 

(i)  May  withhold  payment  of  Pell 
Grant,  campus-based,  and  ICL  funds  to 
the  student; 

(ii)  May  disburse  Pell  Grant,  campus- 
based,  or  ICL  funds  to  the  student  for 
one  payment  period  only; 

(iii)  May  decline  to  certify  the 
student's  GSL  or  SLS  application; 

(iv)  Shall  not  release  GSL  or  SLS 
proceeds  to  a  student;  and 

(v)  Shall  not  certify  an  application  for 
a  PLUS  Program  loan  sought  on  behalf 
of  the  student. 

(4)(i)  An  institution  may  not  hold  GSL 
or  SLS  proceeds  under  paragraph  (a)(3) 
of  this  section  for  more  than  45  days.  If 
an  institution  does  not  receive  all 
required  financial  aid  transcripts  for  a 
student  within  45  days  of  the  receipt  of 
those  proceeds,  the  institution  shall 
return  the  loan  proceeds  to  the 
appropriate  lender. 

(ii)  An  institution  that  certifies  a  GSL 
or  SLS  application  before  receiving  all 
required  financial  aid  transcripts  shall 
return  to  the  lender  any  GSL  or  SLS 
proceeds  for  the  student  if  it  receives  a 
financial  aid  transcript  indicating  that — 

(A)  The  amount  of  the  loan  proceeds 
would  cause  the  student  to  exceed  a 
loan  limit  under  the  GSL  or  SLS 
programs; 

(B)  The  student  is  in  default  on  any 
loan  made  under  the  GSL,  PLUS,  SLS, 
Consolidation  Loan,  ICL,  National 
Defense/Direct  Student  Loan,  or  Perkins 
Loan  programs;  or 

(C)  The  student  owes  a  repayment  on 
a  grant  received  under  the  Pell  Grant, 
SEOG,  or  SSIG  programs. 

(5)  The  institution  may  disburse  Title 
IV,  HEA  program  funds  to  the  student 
without  receiving  a  financial  aid 
transcript  ht)m  an  eligible  institution  the 
student  previously  attended  if  the 
institution  the  student  previously 
attended — 

(i)  Has  closed,  and  information 
concerning  the  student's  receipt  of  Title 
iV.  HEA  program  assistance  for 


attendance  at  that  institution  is  not 

available; 
(ii)  Is  not  located  in  a  State;  or 
(iii)  Provides  the  disbursing  institution 

with  the  written  certification  described 

in  paragraph  (b)(2)(ii)  of  this  section. 

(b)  Upon  request,  each  institution 
located  in  a  State  shall  promptly  provide 
to  the  institution  for  which  a  financial 
aid  transcript  is  requested — 

(1)  All  information  in  its  possession 
concerning  whether  a  student  attended 
institutions  other  than  itself  and  the 
institution  for  which  the  transcript  is 
requested;  and 

(2)(i)  A  financial  aid  transcript  for  that 
student,  if  the  student  received  or 
benefited  from  any  Title  IV,  HEA 
program  assistance  while  attending  the 
institution  providing  the  transcript;  or 

(ii)  A  written  certification  that — 

(A)  The  student  did  not  receive  or 
benefit  from  any  Title  IV.  HEA  program 
assistance  while  attending  the 
institution  from  which  the  transcript 
was  requested;  or 

(B)  The  transcript  pertains  solely  to 
years  for  which  the  institution  no  longer 
has  and  is  no  longer  required  to  keep 
records  under  the  applicable  Title  IV. 
HEA  program  recordkeeping 
requirements. 

(c)  A  financial  aid  transcript  must  be 
signed  by  an  official  authorized  by  the 
institution  providing  the  transcript  to 
disclose  information  in  connection  with 
Title  IV,  HEA  programs  and  must 
include,  for  any  award  year  for  which 
that  institution  has  or  is  required  to  keep 
records — 

(1)  The  student's  name  and  social 
security  number; 

(2)  Whether  the  student  was  treated 
as  an  independent  student  under  any 
Title  IV,  HEA  program  in  the  award 
year  preceding  the  award  year  for  which 
a  financial  aid  transcript  is  requested: 

(3)  Whether  the  student  is  in  default 
on  any  loan  made  under  the  ICL, 
National  Defense/Direct  Student  Loan, 
or  Perkins  Loan  programs  for  attendance 
at  the  institution  providing  the 
transcript; 

(4)  To  the  extent  that  the  institution  is 
aware,  whether  the  student  is  in  default 
on  any  loan  made  imder  the  GSL.  PLUS, 
SLS.  or  Consolidation  Loan  programs,  or 
any  other  loan  made  under  the  ICL 
National  Defense/Direct  Student  Loan, 
or  Perkins  Loan  programs; 

(5)  Whether  the  student  owes  a  refund 
on  any  grant  made  under  the  Pell  Grant 
or  SEOG  programs  and,  to  the  extent 
that  the  institution  is  aware,  the  SSIG 
Program,  for  attendance  at  the 
institution  providing  the  transcript: 

(6)  To  the  extent  that  the  institution  is 
aware,  whether  the  student  owes  a 
refund  on  any  grant  made  under  the  Pell 


Grant,  SEOG,  or  SSIG  programs  for 
attendance  at  any  other  institution: 

(7)  For  the  award  year  for  which  a 
financial  aid  transcript  is  requested,  the 
student's  Scheduled  Pell  Grant  and  the 
amount  of  Pell  Grant  funds  disbursed  to 
the  student: 

(8)  The  total  amount  of  loans  made 
under  the  ICL,  National  Defense/Direct 
Student  Loan,  or  Perkins  Loan  programs 
to  the  student  for  attendance  at  the 
institution  providing  the  transcript,  and, 
to  the  extent  that  the  institution  is 
aware,  the  amount  of  loans  made  to  the 
student  for  attendance  at  other 
institutions: 

(9)  Whether  the  student  owes  an 
outstanding  balance  on  either  a  Defense 
loan  or  a  Direct  loan  made  for 
attendance  at  the  institution  providing 
the  transcript; 

(10)  The  amount  of  and  period 
covered  by  each  loan  made  to  the 
student  under  the  GSL.  PLUS,  or  SLS 
programs  for  attendance  at  the 
institution  providing  the  transcript; 

(11)  To  the  extent  that  the  institution 
is  aware,  the  amount  of  and  period 
covered  by  any  loan  made  to  the  student 
under  the  GSL,  PLUS,  or  SLS  programs 
for  attendance  at  any  other  institution; 

(12)  The  amount  of  and  period 
covered  by  each  loan  made  under  the 
PLUS  Program  on  behalf  of  the  student 
for  attendance  at  the  institution 
providing  the  transcript:  and 

(13)  To  the  extent  that  the  institution 
is  aware,  the  amount  of  and  period 
covered  by  any  loan  made  under  the 
PLUS  Program  on  behalf  of  the  student 
for  attendance  at  any  other  institution. 

(Authority:  20  U.S.C.  1094) 

§  668.20    Limitation  on  ttie  amount  of 
remedial  courseworlc  titat  is  eligible  for 
Title  IV.  HEA  program  assistance. 

(d)  A  noncredit  or  reduced  credit 
remedial  course  is  a  course  of  study 
designed  to  increase  the  ability  of  a 
student  to  pursue  a  course  of  study 
leading  to  a  certificate  or  degree. 

(1)  A  noncredit  remedial  course  is  one 
for  which  no  credit  is  given  toward  a 
certificate  or  degree:  and 

(2)  A  reduced  credit  remedial  course 
is  one  for  which  reduced  credit  is  given 
toward  a  certificate  or  degree. 

(b)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  in  determining 
a  student's  enrollment  status  and  cost  of 
attendance,  an  institution  shall  include 
any  noncredit  or  reduced  credit 
remedial  course  in  which  the  student  is 
enrolled.  The  institution  shall  attribute 
the  number  of  credit  or  clock  hours  to  a 
noncredit  or  reduced  credit  remedial 
course  by — 
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(1)  Calculating  the  number  of      | 
classroom  and  homework  hours 
required  for  that  course; 

(2)  Comparing  those  hours  with  the 
hours  required  for  nooremedial  courses 
in  a  similar  subject;  and 

(3)  Giving  the  remedial  course  the 
same  number  of  credit  or  clock  hours  it 
gives  the  noiu'emedial  course  with  the 
most  comparable  classroom  and 
homework  requirements. 

(c)  In  determining  a  student's 
enrollment  status  under  the  Title  IV. 
HEA  programs  or  a  student's  cost  of 
attendance  under  the  campus-based, 
GSL,  PLUS,  and  SLS  programs,  an 
institution  may  not  take  into  account 
any  noncredit  or  reduced  credit 
remedial  course  if — 

(1)  That  course  is  part  of  a  program  of 
instruction  leading  to  a  high  school 
diploma  or  the  recognized  equivalent  of 
a  high  school  diploma,  even  if  the  course 
is  necessary  to  enable  the  student  to 
complete  a  degree  or  certificate 
program:  or 

[2]  The  educational  level  of 
instruction  provided  in  the  noncredit  or 
reduced  credit  remedial  course  is  below 
the  level  needed  to  pursue  successfully 
the  degree  or  certificate  program  offered 
by  that  institution  after  one  year  in  that 
remedial  course. 

(d)  Except  as  set  forth  in  paragraph  (f) 
of  this  section,  an  institution  may  not 
take  into  account  more  than  one 
academic  year's  worth  of  noncredit  or 
reduced  credit  remedial  coursework  in 
determining — 

(1)  A  student's  enrollment  status 
under  the  Title  IV,  HEA  programs;  and 

(2)  A  student's  cost  of  attendance 
under  the  campus-based,  GSL  PLUS, 
and  SLS  programs. 

(e)  One  academic  year's  worth  of 
noncredit  or  reduced  credit  remedial 
coursework  is  equivalent  to — 

(1)  Thirty  semester  or  45  quarter 
hours:  or  i 

(2)  Nine  hundred  clock  hours.     | 

(f)  Courses  in  English  as  a  second 
language  do  not  count  against  the  one- 
year  academic  limitation  contained  in 
paragraph  (d)  of  this  section. 

[Authority:  20  U.S.C.  1094] 

§668.21    Treatment  of  PeU  Grant.  SEOQ, 
ICL,  and  Pertiins  Loan  program  funds  H  Itw 
raclpisnt  withdiawa.  drops  out,  or  la 
expelled  before  Ms  or  her  first  day  of  class. 

(a)(l]  If  a  student  officially  withdraws. 
drops  out,  or  is  expelled  before  his  or 
her  first  day  of  class  of  a  payment 
period,  all  funds  paid  to  the  student  for 
that  payment  period  for  institutional  or 
noninstitutional  costs  under  the  P6ll 
Grant.  SEOG.  ICL,  and  Perkins  Loan 
programs  are  an  overpayment 


(2)  The  institution  shall  return  that 
overpayment  to  the  respective  Title  IV, 
HEA  progrants  in  the  amount  that  the 
student  received  from  each  program. 

(b)  For  purposes  of  this  section,  the 
Secretary  considers  that  a  student  drops 
out  before  his  or  her  first  day  of  class  of 
a  payment  period  if  the  institution  is 
unable  to  document  the  student's 
attendance  at  any  class  during  the 
payment  period. 

(Authority:  20  U.S.C  10941 

§66&22    DistrlbuthM  tonmita  for 
institutional  refund  and  for  repayments  of 
disbursements  made  to  the  student  for 
noninstitutional  coats. 

(a)  Repayment  of  institutional  refunds 
to  Title  IV.  HEA  programs.  (1)  An 
institution  shall  return  a  portion  of  a 
refund  owed  to  a  student  to  the  Title  IV, 
HEA  programs  if — 

(i)  "The  student  officially  withdraws, 
drops  out,  or  is  expelled  from  the 
institution  on  or  after  his  or  her  first  day 
of  class  of  a  payment  period;  and 

(ii)  The  student  received  assistance 
under  any  Title  IV,  HEA  program  other 
than  the  CWS  Program. 

(2)  For  purposes  of  this  section,  an 
institutional  refund  means  the  amount 
paid  for  institutional  charges  for  a 
payment  period  by  financial  aid  and/or 
cash  payments  minus  the  amount 
retained  by  the  institution  for  the 
portion  of  the  payment  period  that  the 
student  was  actually  enrolled  at  the 
institution.  The  amount  retained  by  the 
institution  for  the  student's  actual  period 
of  enrollment  is  calculated  according  to 
the  institution's  refund  policy. 

(3)  The  portion  of  the  refund  thai  the 
institution  shall  return  to  the  Title  IV, 
HEA  program(s)  is  the  lesser  of — 

(i)  The  amount  of  assistance  received 
under  the  Title  IV,  HEA  programs  other 
than  under  the  CWS  Program  for  the 
payment  period;  or 

(ii)  The  amount  obtained  by 
multiplying  the  institutional  refund  by 
the  following  fraction: 

Total  amount  of  Title  IV.  HEA  program 
assistance  (exclusive  of  CWS  Program  ' 
earnings)  awarded  for  the  payment  period 

Total  amount  of  assistance  (exclusive  of  all 
work  earnings)  awarded  for  the  payment 
period. 

(b)  Repayments  to  Title  IV,  HEA 
programs  of  disbursements  made  to  the 
student  for  noninstitutional  costs.  (1)  If  a 
student  officially  withdraws,  drops  out, 
or  is  expelled  on  or  after  his  or  her  first 
day  of  class  of  a  payment  period,  the 
institution  shall  determine  what  portion. 
if  any,  of  the  Title  IV.  HEA  program 
assistance  (other  than  from  the  CWS, 
GSL,  PLUS,  or  SLS  program  received  for 


that  payment  period  by  the  student  for 
non-institutional  costs  is  an 
overpayment  that  must  be  repaid  by  the 
student.  The  institution  shall  make  every 
reasonable  effort  to  contact  the  jtudeni 
and  recover  the  overpayment  in 
accordance  with  program  regulations  (34 
CFR  Parts  673,  874.  875*  676,  and  690). 

(2)(i}  To  determine  if  any  of  the  Title 
IV,  HEA  program  assistance  received  by 
the  student  for  noninstitutionai  costs 
constitutes  an  overpayment,  the 
institution  shall  subtract  tfte 
noninstitutional  costs  incurred  by  the 
student  for  that  portion  of  the  payment 
period  during  which  the  student  was 
enrolled  from  the  amount  of  assistance 
disbursed  to  the  student. 

(ii)  Noninstitutional  costs  may 
include,  but  are  not  limited  to,  room  and 
board  for  which  the  student  does  not 
contract  with  the  institution,  books, 
supplies,  transportation,  and 
miscellaneous  expenses. 

(3)  The  portion  of  the  overpayment  as 
determined  according  to  paragraph 
(b)(2)  of  this  section  that  the  institution 
shall  return  to  the  Title  IV.  HEA 
program(s)  is  the  lesser  of — 

(i)  The  amount  of  assistance  received 
under  the  Title  IV,  HEA  programs  other 
than  the  CWS,  GSL.  PLUS,  or  SLS 
programs  for  the  payment  period:  or 

(ii)  The  amount  obtained  by 
multiplying  the  overpayment  by  the 
following  fraction: 

Total  amount  of  Title  IV,  HEA  program 
assistance  (exclusive  of  College  Work 
Study  and  GSL.  PLUS,  and  SLS  loans) 
awarded  for  the  payment  period. 

Total  amount  of  assistance  (exclusive  of  all 
work  earnings  and  GSL,  PLUS,  and  SLS 
loans  awarded  for  the  payment  period. 

(c)  Payment  period.  For  purposes  of 
this  section — 

(1)  A  payment  period  under  the  GSL, 
PLUS,  and  SLS  programs  is  a  semester, 
trimester  or  quarter.  At  an  institution 
not  using  those  academic  periods,  it  is 
the  period  between  the  beginning  and 
the  midpoint  or  between  the  midpoint 
and  the  end  of  the  academic  year;  and 

(2)  The  amount  of  a  loan  made  under 
GSL,  PLUS,  or  SLS  program  is 
considered  to  be  awarded  in 
proportionate  amounts  corresponding  to 
the  number  of  payment  periods 
calculated  according  to  paragraph  (cHl) 
of  this  section. 

(d)  Drop  out  dote.  For  purposes  of  this 
section,  a  student  is  considered  to  have 
dropped  out  on  the  last  recorded  date  of 
class  attendance  by  the  student  as 
documented  by  the  institution. 

(3)  Distribution  among  the  Title  IV, 
HEA  programs.  An  institution  shall 
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develop  a  written  policy  allocating  the 
Title  IV,  HEA  program  portion  of  the 
refund  determined  under  paragraph  (a) 
of  this  section  of  the  Title  IV,  HEA 
program  portion  of  the  overpayment 
determined  under  paragraph  (b)  of  this 
section  among  the  Title  IV,  HEA 
program(8)  from  which  the  student 
received  aid.  This  allocation  policy  must 
be  applied  consistently  to  all  students 
who  have  received  Title  IV.  HEA 
program  assistance  and  must  conform  to 
the  following: 

(1)  No  amount  of  the  Title  IV,  HEA 
program  portion  of  the  refund  or  of  the 
overpayment  may  be  allocated  to  the 
CWS  Program. 

(2)  No  amount  of  Title  IV,  HEA 
program  portion  of  the  overpayment 
may  be  allocated  to  the  GSL,  PLUS  or 
SLS  program. 

13)  The  amount  of  the  Title  IV.  HEA 
program  portion  of  the  refund  or  of  the 
overpayment  allocated  to  a  specific 
Title  IV,  HEA  program  may  not  exceed 
the  amount  ftat  the  student  received 
from  that  program. 

(4)  The  amount  of  the  Title  IV,  HEA 
program  portion  of  the  refund  allocated 
to  the  GSL,  W.US.  and  SLS  programs 
must  be  returned  to  the  borrower's 
lender  by  Hie  institution  in  accordance 
with  program  regulations  (34  CFR  Part 
682). 

(5)  The  amount  of  the  Title  IV,  HEA 
pro-am  portion  of  the  refund  allocated 
to  the  Title  IV,  HEA  programs  other  than 
the  CWS.  GSL,  PLUS  and  SLS  programs 
must  be  returned  to  the  appropriate 
program  account(s]  by  the  institution 
within  30  days  of  the  date  that  the 
student  officially  withdraws  or  is 
expelled  or  the  institution  determines 
that  a  student  has  unofticially 
withdrawn. 

(6)  The  amount  of  the  Title  IV.  HEA 
program  portion  of  the  overpayment 
allocated  to  the  Tide  IV,  HEA  programs 
other  than  the  CWS,  GSL,  PLUS,  and 
SLS  programs  must  be  returned  to  the 
appropriate  program  account(s)  within 
30  days  of  the  date  that  the  student 
makes  the  repayment 

(Authority:  20  U.S.C.  1094) 

§  668,23    Audits,  records,  and  examination. 

(a)  An  institution  which  participates 
in  the  ICL  (34  CFR  Part  673),  Perkins 
Loan  (34  CFR  Part  874),  CWS  (34  CFR 
Part  675),  SEOG  (34  CFR  Part  676).  GSL 
(34  CFR  Part  682).  PLUS  (34  CFR  Part 
682),  SLa  or  Pell  Grant  (34  CFR  Part  690) 
programs  shall  comply  with  the 
regulations  for  those  programs 
concerning — 

(1)  Fiscal  and  accounting  systems; 

(2)  Program  and  fiscal  recordkeeping: 
and 

(3)  Record  retention. 


(b)  For  purposes  of  audit  and 
examination,  an  institution  which 
participates  in  any  Title  IV,  HEA 
program  shall  give  the  Secretary,  the 
Comptroller  General  of  the  United 
States,  or  their  duly  authorized 
representatives  access  to  the  records 
required  by  the  program  regulations  and 
this  part  and  to  any  other  pertinent 
books,  documents,  papers,  and  records. 

(c)(1)  An  institution  which 
participates  in  the  ICL,  Peridns  Loan, 
CWS,  SEOG,  GSL.  PLUS,  SLS.  or  Pell 
Grant  programs  shall  have  performed  a 
financial  and  compliance  audit  of  its 
Title  IV.  HEA  programs.  The  audit  shall 
be  conducted  by  an  independent  auditor 
in  acoordance  with  the  general 
standards  and  the  standards  for 
financial  and  compliance  audits  in  the 
U.S.  General  Accounting  Office's 
(GAO's)  Standards  for  Audit  of 
Governmental  Organizations,  Programs, 
Activities,  and  Functions. 

(2)  Procedures  for  audits  are 
contained  in  audit  guides  developed  by, 
and  available  from,  the  Education 
Department's  Office  of  the  Inspector 
General.  These  audit  guides  do  not 
impose  any  requirements  beyond  those 
imposed  under  applicable  statutes  and 
regulations,  and  GAO's  Standards. 

(3)  The  institution  shall  have  an  audit 
performed  at  least  once  every  two  years. 
Each  audit  must  cover  the  institution's 
activities  for  the  entire  period  of  time 
since  the  preceding  audit 

(4)(i)  If  the  institution  receives 
campus-based  funds,  the  institution 
shall  submit  the  audit  report  to  the 
Inspector  General  by  March  31  of  the 
year  following  the  last  award  year 
covered  by  the  audit 

(ii)  If  the  institution  does  not  receive 
campus-based  funds,  the  institution 
shall  submit  the  audit  report  to  the 
Inspector  General  by  January  31  of  the 
year  following  the  last  year  covered  by 
the  audit 

(5)  The  institiition  shall— 

(i)  Give  the  Secretary  and  the 
Inspector  General  access  to  records  or 
other  documents  necessary  to  review 
the  audit  and 

(ii)  Include  in  any  arrangement  with 
an  individual  or  firm  conducting  an 
audit  described  in  this  section  a 
requirement  that  the  individual  or  firm 
shall  give  the  Secretary  and  the 
Inspector  General  access  to  records  or 
other  documents  necessary  to  review 
the  audit. 

(d)  The  Secretary  considers  the  audit 
requirement  in  paragraph  (c)  of  this 
section  to  be  satisfied  by  an  audit 
conducted  in  accordance  with  the  Single 
Audit  Act  (Chapter  75  of  Title  31,  United 
States  Code). 


(e)  Upon  written  request,  an 
institution  shall  give  the  Secretary 
access  to  all  Title  IV,  HELA  program  and 
fiscal  records,  including  records 
reflecting  transactions  with  any 
financial  institution  with  which  it 
deposits  or  has  deposited  any  Title  IV, 
HEA  program  funds. 

(f)(1)  in  addition  to  the  records 
required  under  the  applicable  program 
regulations  and  this  part,  for  each 
recipient  of  Title  IV,  HEA  program 
assistance,  the  institution  shall  establish 
and  maintain,  on  a  current  basis, 
records  regarding — 

(i)  The  student's  admission  to,  and 
enrollment  status  at,  the  institution: 

(ii)  The  program  and  courses  in  which 
the  student  is  enrolled; 

(iii)  Whether  the  student  is 
maintaining  satisfactory  progress  in  his 
or  her  course  of  study: 

(iv)  Any  refunds  due  or  paid  to  the 
student,  the  Title  IV,  HEA  program 
account(s)  and  the  student's  lender 
under  the  GSL,  PLUS,  and  SLS 
programs: 

(v)  The  student's  placement  by  the 
institution  in  a  job  if  the  institution 
provides  a  placement  service  and  the 
student  uses  that  service: 

(vi)  The  student's  prior  receipt  of 
financial  aid  (see  §  668.19);  and 

(vii)  The  verification  of  student  aid 
application  data. 

(2)(i)  An  institution  shall  establish  and 
maintain  records  regarding  the 
educational  qualifications  of  each 
regular  student  it  admits,  whether  or  not 
the  student  receives  Title  IV,  HEA 
assistance,  which  are  relevant  to  the 
institution's  admission  standards. 

(ii)  An  institution  at  which  only 
certain  programs  have  been  determined 
eligible  shall  establish  and  maintain 
records  regarding  the  admissions 
requirements  and  educational 
qualifications  of  each  regular  student 
enrolled  in  the  eligible  program(s), 
whether  or  not  the  student  received 
Title  IV,  HEA  assistance. 

(3)  Records  shall  be — 

(i)  Systematically  organized;  and 

(ii)  Readily  available  for  review  by 
the  Secretary  at  the  geographical 
location  where  the  student  will  receive 
his  or  her  degree  or  certificate  of 
program  or  course  completion. 

(Authority:  20  U.S.C.  1088, 1094, 1141  and 
section  4  of  Pub.  L  95-452) 

§668.24    Audit  cxoeptiona  and 
repayments. 

(a)(1)  If,  as  a  result  of  a  Federal  audit 
or  an  audit  performed  at  the  direction  of 
the  institution,  the  Education 
Department's  Inspector  General 
questions  an  expenditure  or  the 
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institution's  compliance  with  an 
applicable  requirement  (including  the 
lack  of  proper  documentation),  the 
Inspector  General  notifies  the  Secretary 
and  the  institution  of  the  questioned 
expenditure  or  procedure. 

(2)  If  the  institution  believes  that  the 
questioned  expenditure  or  procedure 
was  proper,  it  shall  notify  the  Secretary 
in  writing  of  its  position  and  the  reasons 
for  its  position. 

(3)  The  institution's  response  must  be 
received  by  the  Secretary  within  35  days 
of  the  date  of  the  Inspector  General's 
notification  to  the  institution. 

(b)(l]  Based  on  the  audit  finding  and 
the  institution's  response,  the  Secretary 
determines  the  amount  of  funds 
improperly  spent,  if  any.  and  instructs 
the  institution  as  to  the  manner  of 
repayment. 

(2)  The  institution  shall  repay  those 
funds  within  45  days  of  the  date  of  the 
Secretary's  notification,  unless — 

(i)  The  institution  Hies  an  appeal 
under  the  procedures  established  in 
Subpart  H;  or 

(ii)  The  Secretary  permits  a  longer 
repayment  period. 

(3)  If  the  institution  is  found  to  have 
expended  funds  improperly  under  the 
proceedings  established  in  Subpart  H. 
the  institution  shall  repay  those  funds 
within  30  days  of  a  final  determination 
under  Subpart  H  unless  the  Secretary 
permits  a  longer  repayment  period. 

(Aulbority:  20  U.S.C.  1094)  i 

§668^5    Loss  Of  institutionalized 
snQiDiiiiy. 

(a)  When  an  institution  loses  its 
eligibility  or  ceases  to  provide 
educational  instruction,  it  shall — 

(1)  Immediately  notify  the  Secretary  of 
that  fact: 

(2)  Refund  to  the  Federal  government, 
or  otherwise  dispose  of  under 
instructions  from  the  Secretary,  any 
unobligated  Title  IV,  HEA  program 
funds  and  any  GSL,  PLUS,  or  SLS 
proceeds  it  has  received,  except— 

(i)  Those  funds  for  which  it  has  made 
a  commitment  but  not  yet  paid  to 
students  in  that  payment  period;  and 

(ii)  Its  administrative  allowance,  if 
applicable; 

(3)  Submit  to  the  Secretary  within  45 
days  after  the  effective  date  of  closing 
or  loss  of  eligibility — 

(i)  All  fmancial,  performance,  and 
other  reports  required  by  each 
appropriate  Title  IV,  HEA  program 
regulation;  and 

(ii)  A  letter  of  engagement  for  an  audit 
or  an  audit  report  of  all  Title  IV,  HEA 
program  funds  it  received: 

(4)  Inform  the  Secretary  of  the 
arrangements  it  has  made  for  the  proper 


retention  and  storage  for  a  minimum  of 
five  years  of  all  records  concerning  the 
administration  of  the  Title  IV.  HEA 
programs; 

(5)  Inform  the  Secretary  of  how  it  will 
provide  for  the  collection  of  any 
outstanding  Title  IV.  HEA  loans;  and 

(e)  Distribute  refunds  of  unearned 
tuition  and  fees  according  to  §  668.21. 

(b)  For  the  purposes  of  this  section — 

(1)  A  commitment  under  the  Pell 
Grant  Program  occurs  after  a  student  is 
enrolled  and  attending  the  institution 
and  has  submitted  a  valid  student  aid 
report  to  the  institution; 

(2)  A  commitment  under  the  campus- 
based  and  ICL  programs  occurs  when 
the  student  is  enrolled  and  attending  the 
institution  and  has  received  an  award 
letter  from  the  institution:  and 

(3)  A  commitment  under  the  GSL, 
PLUS,  and  SLS  programs  occurs  when 
the  Secretary  or  a  guarantee  agency 
advises  the  lender  that  the  loan  is 
guaranteed. 

(Authority:  20  U.S.C.  1094) 

9.  Sections  669.32(a)  and  (d)  are 
revised  to  read  as  follows: 

§  669.32    Statement  of  Educational 
Purpose. 

(a)  Before  receiving  any  funds  under 
any  Title  IV,  HEA  program,  a  student 
shall  file  a  Statement  of  Educational 
Purpose  for  each  award  year  with  the 
institution,  or  under  the  GSL,  PLUS,  or 
SLS  programs,  with  the  lender.  In  this 
statement  the  student  shall — 

(1)  Include  his  or  her  social  security 
number  or  if  he  or  she  does  not  have  a 
social  security  number,  his  or  her 
student  identification  number:  and 

(2)  Certify  that  he  or  she  will  use  any 
funds  received  under  these  programs 
solely  for  educational  expenses 
connected  with  attendance  at  the 
institution  at  which  the  student  is 
enrolled  or  accepted  for  enrollment,  or, 
for  the  purposes  of  the  GSL.  PLUS,  or 
SLS  programs,  at  the  institution  named 
on  the  student's  loan  application. 
***** 

(d)  Until  a  student  who  is  applying  for 
Title  IV.  HEA  program  assistance  under 
the  Pell  Grant,  campus-based,  SSIG  or 
ICL  programs  files  a  Statement  of 
Educational  Purpose  with  the  institution, 
an  institution  may  not,  for  any  period  of 
instruction,  disburse  funds  to  the 
student  under  any  Title  IV.  HEA 
program. 
***** 

10.  Section  668.34  is  revised  to  read  as 
follows: 


§  668.34    Model  Statement  of  Educational 
Purpose  and  Registration  Status. 

The  Secretary  considers  the  following 
statement  to  satisfy  the  requirements  of 
§§  668.32  and  668.33(a)  and  the 
notification  requirement  of  §  668.35(a): 

Statement  of  Educational  Purpose 

I  certify  that  I  will  use  any  money  I 
receive  under  a  Title  IV.  HEA  loan, 
grant,  work  study,  or  scholarship 
program  only  for  expenses  related  to  my 
study  at  (Name  of  Institution) 

Statement  of  Re^stration  Status 

1  certify  that  I  am  not  required  to  be 

registered  with  Selective  Service 
because: 

1  am  female. 

1  am  in  the  armed  services  on 

active  duty.  (Note:  Does  not  apply 
to  members  for  the  Reserves  and 
National  Guard  who  are  not  on 
active  duty.) 

1  have  not  reached  my  18th 

birthday. 

1  was  bom  before  1960. 

- —  I  am  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific 
Islands. 

1  am  a  citizen  of  the  Marshall 

Islands,  the  Federated  States  of 
Micronesia,  or  the  Republic  of 
Palau. 

1  certify  that  I  am  registered  with 

Selective  Service. 

Signature: 

Date: 

Social  Security  Number  (or  Student 
Identification  Number  only  if  you 
have  no  Social  Security  Number): 


11.  In  §  668.82,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  668.82    Standard  of  conduct 

***** 

(d)(1)  An  institution  violates  its 
fiduciary  duty  if — 

(i)  The  institution,  its  owner,  or  its 
chief  executive  officer  has  been 
convicted  of,  or  has  pled  nolo 
contendere  or  guilty  to,  a  crime 
involving  the  acquisition,  use,  or 
expenditure  of  Federal  funds,  or  has 
been  judicially  determined  to  have 
committed  fraud  involving  Federal 
funds: 

(ii)  The  institution  employs  an 
individual  in  a  capacity  that  involves 
the  administration  of  Title  IV,  HEA 
programs  or  the  receipt  of  Title  IV,  HEA 
program  funds  who  has  been  convicted 
of.  or  has  pled  nolo  contendere  or  guilty 
to,  a  crime  involving  the  acquisition,  use, 
or  expenditure  of  Federal  funds,  or  who 
has  been  judicially  determined  to  have 


committed  fraud  involving  Federal 
funds:  Of 

(iii)  The  institution  uses  any 
individual,  agency,  or  organization  that 
has  been,  or  whose  ofBcers  or 
employees  ■have  been — 

(A)  Convicted  of,  m  pled  nolo 
contendere  or  gailty  to.  a  crime 
involving  Ae  acquisition,  use,  or 
expenditure  of  Federal  funds;  or 

(B)  Judicially  determined  to  have 
comtnitted  fraud  involving  Federal 
funds. 

(2)  A  violation  for  a  reason  contained 
in  paragraph  (dKl)  of  this  section  of  an 
institution's  fiduciary  duty  is  an 
automatic  ground  for  terminating  the 
institution's  eligibility  to  participate  in 
any  Title  IV,  tffiA  program. 
*        •        *        •        * 

12.  Section  668.96  is  revised  to  read  as 
follows: 

§668.96    Rs>nst»t»n>sm  eftsr  termination. 
{a)(l)  An  institution  whose  eligibility 
to  participate  in  any  or  all  of  the  Title 
IV,  HEA  programs  has  been  terminated 
may  file  a  request  for  reinstatement  as  a 
participating  eligible  institution. 

(2)  Except  for  an  institution  that  has 
been  terminated  for  engaging  in 
substantial  misrepresentation 
concerning  the  nature  of  its  educational 
program,  the  nature  of  its  financial 
charges  or  the  employability  of  its 
graduates,  a  request  for  reinstatement 
may  not  be  made  before  the  expiration 
of  18  months  after  the  effective  date  of 
the  termination. 

(3)  An  institution  whose  eligibility  to 
participate  was  terminated  because  the 
institution  engaged  in  substantial 
misrepresentation  may  not  request 
reinstatement  before  the  expiration  of 
three  months  after  the  effective  date  of 
the  termination. 

(b)  In  order  to  be  reinstated,  an 
institution  must — 

(1)  Demonstrate  to  the  Secretary's 
satisfaction  that  it  has  corrected  the 
violation(s)  on  which  its  termination 
was  based,  including  payment  in  full  to 
the  Secretary  or  to  other  recipients  of 
funds  that  the  institution  has  improperly 
received,  withheld,  disbursed  or  caused 
to  be  disbursed; 

(2)  Meet  all  the  requirements  for 
participation  included  in  Subpart  B;  and 

(3)  Enter  into  a  new  participation 
agreement  with  the  Secretary. 

(c)  The  Secretary,  within  60  days  of 
receiving  the  reinstatement  request — 

tl)  Grants  the  request; 

(2)  Denies  the  request;  or 

(3)  Grants  the  request  subject  to 
limitation(s). 

(Authority:  20  U.S.C.  1094) 


§668.90   lAmended] 

13.  In  S  868.90(aK3)(ii),  the  cross- 
reference  to  "§  668.15"  is  revised  to  read 

"5  e68.ir. 

PART  690— PELL  GRANT  PROGRAM 

14.  The  authority  citation  for  Part  690 
continues  to  read  as  follows: 

AuHierity:  a8U.S.C.  t(FO«  through  1070a-6, 
unless  otberarise  noted. 

15.  Subpart  A  of  the  Table  of  Contents 
of  Part  690  is  amended  by  removing  and 
reserving  S§  690.4  and  690.5  and  revising 
§  690.8  to  read  as  follows: 

Sutapait  A— Scope.  Purpose  and  General 
Definitions 

***** 

680.4—680.5    IReservedj 

690.8    Enrollment  statas  for  students  taking 
regular  and  correspondence  courses. 

*         •         *         *         * 

16.  Subparts  C,  D,  and  E  of  the  Table 
of  Contents  of  Part  690  are  removed  and 
reserved. 


Subparts  C-E— [Reserved] 


§690.2    [Aawnded] 

17.  In  die  list  of  definitions  in  34  CFR 
690.2(a),  remove  the  terms  Guaranteed 
Student  Loan  Program,  National  Direct 
Student  Loan  Program,  National 
Defense  Student  Loan  Program, 
National  of  the  United  States,  PLUS 
Loan  Program,  and  State  Student 
Incentive  Grant  Program,  and  add,  in 
alphabetical  order,  the  terms  Dependent 
student.  Eligible  program.  Eligible 
student.  Income  Contingent  Loan  (ICL) 
Program,  Independent  student.  Parent, 
and  Perkins  Loan  Program. 

18.  In  S  690.2(b),  the  terms 
Disbursement  Schedule  and  Payment 
Schedule  are  revised  to  read  as  follows: 

§  690.2    General  definitions. 

***** 

Disbursement  Schedule:  A  table 
showing  the  grant  amounts  three-quarter 
and  half-time  students  at  term  based 
institutions  using  credit  hours  would 
receive  for  an  academic  year.  This  table, 
published  annually  by  the  Secretary  is 
based  on — 

(1)  A  student's  Effective  Family 
Contribution,  as  determined  in 
accordance  with  sections  411B,  411C, 
and  411D  of  the  HEA; 

(2)  A  student's  attendance  costs  as 
defined  in  section  411F(5)  of  the  HEA; 
and 

(3)  The  amount  of  funds  available  for 
making  Pell  Grants. 


Payment  Schedule:  A  table  showing  a 
full-time  student's  scheduled  Pell  Grant 
for  a  given  award  year.  This  table, 
published  annually  by  the  Secretary,  is 
based  on — 

(1)  The  student's  Expected  Family 
Contribution,  as  determined  in 
accordance  with  sections  411B.  411C. 
and  411D  of  the  HEA; 

(2)  The  student's  cost  of  attendance  as 
defined  in  section  41lFtS)  of  the  HEA: 
and 

(3)  The  amount  of  funds  available  to 
the  Secretary  for  making  Pell  Grants. 


§§  690.4  and  690.5    1  Removed  and 
Reserved] 

19.  Sections  690.4  and  690.5  are 
removed  and  reserved. 

20.  Section  690.8  is  revised  to  read  as 
follows: 

§  690.8    EnroNnienl  status  for  students 
taking  regular  and  correspondence 
courses. 

(a)  If,  in  addition  to  regular 
coursewoiiL.  a  student  takes 
correspondence  courses  from  either  his 
or  her  own  institution  or  another 
institution  having  an  agreement  for  this 
purpose  with  the  student's  institution, 
the  correspondence  work  may  be 
included  in  determining  the  student's 
enrollment  status  to  the  extent  permitted 
under  paragraph  (b)  of  this  section. 

(b)  Except  as  noted  in  paragraph  (c)  of 
this  section,  the  correspondence  work 
that  may  be  included  in  determining  a 
student's  enrollment  status  is  that 
amount  of  work  which — 

(1)  Applies  toward  a  student's  degree 
or  certificate  or  is  remedial  work  taken 
by  the  student  to  help  in  his  or  her 
course  of  study; 

(2)  Is  completed  within  the  period  of 
time  required  for  regular  course  work; 
and 

(3)  does  not  exceed  the  amount  of  a 
student's  regular  course  work  for  the 
payment  period  for  which  the  student's 
enrollment  status  is  being  calculated. 

(c)  Notwithstanding  the  limitation  in 
paragraph  (b)(3)  of  this  section  a  student 
who  would  be  a  half-time  student  based 
solely  on  his  or  her  correspondence 
work  is  considered  a  half-time  student 
unless  the  calculation  in  paragraph  (b) 
of  this  section  produces  an  enrollment 
status  greater  than  half-time. 

(d)  The  following  chart  provides 
examples  of  the  rules  set  forth  in  this 
section.  It  assumes  that  the  institution 
defines  full-time  enrollment  as  12  credits 
per  term,  making  the  half-time 
enrollment  equal  to  six  credits  per  term. 
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(Authority:  20  U.S.C.  1070a) 

§69ai0    [Amended) 

21.  In  §  690.10(b).  revise  "and  National 
Direct  Student  Loan"  to  read  "Perkins 
Loan,  and  ICL". 

§§  690.31-690.39    (Subpart  C)— (Removed! 

22.  Subpart  C.  consisting  of  §§  690.31- 
690.39.  is  removed  and  reserved. 

§§  690.41-«90.48    (Subpart  D)— (Removed] 

23.  Subpart  D.  consisting  of  §§990.41- 
690.48,  is  removed  and  reserved. 

§§  690.51-690.57    (Subpart  E)— {Removed] 

24.  Subpart  E.  consisting  of  §§  690.51- 
69057,  is  removed  and  reserved. 

§690.61    [Amended] 

25.  In  §  690.61(a)(3).  revise 
••§§  668.16(f)"  to  read  "668.14(f)" 


§690.65    [Amended] 

26.  In  §  690.65(a).  revise  "34  CFR 
668.14"  to  read  "34  CFR  668.19". 

27.  Section  690.75  is  revised  to  read  as 
follows: 

§  690.75    Determination  of  eligibility  for 
payment 

(a)  For  each  payment  period,  an 
institution  may  pay  a  Pell  Grant  to  an 
eligible  student  only  after  it  determines 
that  the  financial  aid  transcript 
requirements  of  34  CFR  668.19  have 
been  met.  and  the  student — 

(1)  Qualifies  as  an  eligible  student 
under  34  CFR  668.7; 

(2)  Is  enrolled  as  at  least  a  half-time 
undergraduate  student;  and 

(3)  Has  completed  required  clock 
hours  for  which  he  or  she  has  been  paid 
a  Pell  Grant,  if  the  student  is  enrolled  in 
an  eligible  program  that  is  measured  in 
clock  hours. 

(b)  If  an  eligible  student  submits  an 
SAR  to  the  institution  and  becomes 
ineligible  before  receiving  a  payment, 
the  institution  may  pay  the  student  only 
the  amount  that  it  determines  could 
have  been  used  for  educational 
purposes  before  the  student  became 
ineligible. 

(c)  If  an  institution  determines  at  the 
beginning  of  a  payment  period  that  a 
student  is  not  maintaining  satisfactory 
progress,  but  reverses  that 
determination  before  the  end  of  the 


payment  period,  the  institution  may  pay 
a  Pell  Grant  to  the  student  for  the  entire 
payment  period. 

(d)  If  an  institution  determines  at  the 
beginning  of  a  payment  period  that  a 
student  is  not  maintaining  satisfactory 
progress,  but  reverses  that 
determination  after  the  end  of  the 
payment  period,  the  institution  may 
neither  pay  the  student  a  Pell  Grant  for 
that  payment  period  nor  make 
adjustments  in  subsequent  Pell  Grant 
payments  to  compensate  for  the  loss  of 
aid  for  that  period. 

(e)  A  member  of  a  religious  order, 
community,  society,  agency  of  or 
organization  who  is  pursuing  a  course  of 
study  in  an  institution  of  higher 
education  is  considered  to  have  an 
expected  family  contribution  of  at  least 
$3,000  if  that  religious  order — 

(1)  Has  as  a  primary  objective  the 
promotion  of  ideals  and  beliefs 
regarding  a  Supreme  Being;  and 

(2)  Provides  subsistence  support  to  its 
members,  or  has  directed  the  member  to 
pursue  the  course  of  study. 

(Authority:  20  U.S.C.  1070a) 

§690.82    [Amended] 

28.  In  S  690.82(a)  introductory  text, 
revise  "34  CFR  668.20"  to  read  "34  CFR 
668.23". 

|FR  Doc.  87-27419  Filed  11-30-87;  8:45  am] 

MLLINO  CODE  4000-01-M 


Tuesday 
December  1,  1987 


Part  III 

Department  of 
Education 

34  CFR  Parts  674,  675,  and  676 
Perkins  Loan  Program,  College  Work- 
Study  Program,  and  Supplemental 
Educational  Opportunity  Grant  Program; 
Final  Regulations 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  674. 675,  and  676 

Perkins  Loan  Program,  College  Work- 
Study  Program,  and  Supplemental 
Educational  Opportunity  Grant, 
Program 


agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  for  the  Perkins  Loan 
(formerly  named  the  National  Direct 
Student  Loan  (NDSL)).  College  Work- 
Study  (CWS).  and  Supplemental 
Educational  Opportunity  Grant  (SEOG) 
programs.  These  programs  are  known 
collectively  as  the  campus-based 
programs  and  are  authorized  by  the 
Higher  Education  Act  of  1965  (HEA). 

These  regulations  simplify  and  clarify 
requirements  governing  the  campus- 
based  programs  and  incorporate 
changes  made  to  the  HEA  by  the  Higher 
Education  Amendments  of  1986.  Public 
Law  99-498,  and  the  Higher  Education 
Technical  Amendments  Act  of  1987, 
Public  Law  100-50. 

DATES:  Effective  Date:  These  regulations 
become  effective  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  Congress  takes  certain 
adjournments,  with  the  exception  of 
§§  674.10.  675.10.  674.34.  674.35.  674.37. 
674.52.  674.58.  675.16.  674.8.  674.16. 
674.19.  674.31,  674.38,  675.19.  675.27. 

675.34,  675.35.  676.19.  and 

676.16.  Sections  674.10.  675.10.  674.34. 

674.35.  674.37.  674.52.  674.58.  675.1& 
674.a  674.16.  674.19.  674.31.  674.3a 
675.19.  675.27.  675.34.  675.35.  676.19.  and 
676.16  will  become  effective  after  the 
information  collection  requirements 
contained  in  those  sections  have  been 
submitted  by  the  Department  of 
Education  and  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980.  It 
should  be  noted,  however,  that  the 
following  provisions  apply  to  the 
awarding  of  aid  starting  with  the  1988-89 
award  year:  the  provisions  governing  the 
application  for  the  allocation  and 
reallocation  of  funds  in  §§.3  and  .4:  the 
determination  of  fmancial  need  in 
accordance  with  Part  F  of  Title  IV  of  the 
HEA  in  §  .9;  the  overaward  provisions  in 
§  .14.  except  for  the  treatment  of  loans 
made  under  the  GSL.  SLS.  and  PLUS 
programs;  the  coordination  withBIA 
grants  in  §  .15:  and  the  payment  of  funds 
under  §  674.16.  Section  675.23.  which 
allows  an  institution  to  use  25  percent  of 
its  work-study  funds  to  enter  into 
agreements  with  for-profit  organizations 
to  employ  students,  was.  by  statute. 
effective  as  of  luly  1. 1987.  If  you  want 


to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  O.  Henry  or  Richard  P. 
Coppage,  Campus  and  State  Grant 
Branch,  Division  of  Policy  and  Program 
Development,  Office  of  Student 
Financial  Assistance,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW..  ROB-3,  Room  4018,  Washington, 
DC  20202.  telephone  number  (202)  732- 
4490. 

SUPPLEMENTARY  INFORMATION:  The. 
Secretary  published  a  notice  of 
proposed  rulemaking  for  the  campus- 
based  programs  in  the  Federal  Ra^ster 
of  February  27. 1985.  50  FR  8050-8086. 
Since  the  publication  of  that  NPRM.  the 
statute  authorizing  these  programs,  the 
Higher  Education  Act  of  1965  (HEA),  has 
been  significantly  amended  by  the 
Higher  Education  Amendments  of  1986 
and  the  Higher  Education  Technical 
Amendments  Act  of  1987.  The 
regulations  have  been  revised  to 
conform  to  the  new  statutory 
amendments  and  have  also  been  revised 
in  accordance  with  public  comment.  The 
following  discusses  the  statutory 
changes.  Changes  made  as  a  result  of 
public  comment  on  the  proposed 
regulations  will  be  discussed  in  the 
appendix  to  these  final  regulations. 

Conforming  Changes  to  All  Three 
Program  Regulations. 

The  following  is  a  description  of  the 
changes  made  in  all  the  proposed 
regulations  to  conform  those  regulations 
to  new  statutory  provisions. 

Sections  674.3,  675.3,  676.3  Application 
and  §§674.4,  675.4,  676.4  Allocation  and 
reallocation. 

The  method  of  allocating  funds  to 
institutions  under  each  program  has 
been  changed  under  each  program 
statute.  Instead  of  apportioning  funds 
among  the  States  and  then  allocating 
funds  to  institutions  from  each  State's 
apportionment,  funds  are  allocated 
directly  to  institutions  under  a  statutory 
formula  which  makes  no  provision  for 
appeals.  Accordingly.  §  .3  through  5  -7  of 
each  proposed  regulation  have  been 
deleted  and  replaced  with  new  §  .3  and 
§  .4  to  reflect  these  statutory  changes. 

Section  .3  of  each  regulation  notifies 
institutions  in  general  terms  about  the 
information  that  they  must  provide 
when  they  apply  for  funds.  Section  .4  of 
each  regulation  refers  to  the  statutory 
section  governing  the  allocation  and 
reallocation  of  funds  for  that  program 
instead  of  repeating  the  statutory 
formula.  Those  sections  are  section  462 
of  the  HEA  for  the  Perkins  Ix)an 
program,  section  442  of  the  HEA  for  the 


CWS  program  and  section  413D  of  the 
HEA  for  the  SEOG  program.  In  addition, 
each  §  .4  defines  terms  that  are  needed 
by  the  Secretary  to  carry  out  each 
program's  allocation  and  reallocation 
and  clearly  articulates  current  and  long- 
standing Department  policy  regarding 
the  duration  of  the  institution's  authority 
to  expend  program  funds. 

Sections  462.  442.  and  413D  of  HEA 
apply  to  the  allocation  of  funds  starting 
with  the  1988-89  award  year.  Therefore, 
the  Secretary  has  allocated  funds  to 
institutions  under  these  programs  for  the 
1987-88  award  year  in  accordance  with 
the  procedures  required  for  those 
allocations  by  Pub.  L.  99-500.  the 
Continuing  Resolution  for  Fiscal  Year 
1987. 

Sections  674.9,  675.9.  676.9    Student 
eligibility. 

These  sections  were  reorganized  to 
contain  only  provisions  specific  to  each 
program.  Provisions  common  to  all  the 
Title  IV  HEA  programs  are  now 
contained  in  the  Student  Assistance 
General  Provisions  regulations,  34  CFR 
Part  668. 

Sections  674.10,  675.10,  676.10 
Selection  of  Students  for  Loans, 
Selection  of  Students  for  CWS 
Employment.  Selection  of  Students  for 
SEOG  .Awards. 

If  an  institution's  allocation  of  funds  is 
directly  or  indirectly  based  on  the 
financial  need  demonstrated  by  students 
attending  the  institution  as  less  than 
full-time  students,  the  institution  must 
award  a  reasonable  proportion  of  its 
allocation  to  those  students.  This 
requirement  applies  to  all  institutions 
that  permit  students  to  enroll  on  less 
than  a  full-time  basis. 

Sections  674.11,  675.11.  676.11,  674.12, 

675.12,  676.12,  and  674.13,  675.13,  676.13 
of  the  proposed  regulations.  Allowable 
costs  of  attendance.  Calculation  of 
expected  family  contributions.  Need 
analysis  systems. 

Beginning  with  the  1988-89  award 
year,  a  student's  financial  need, 
reflecting  his  or  her  expected  family 
contribution  (EFC)  and  cost  of 
attendance  for  each  of  the  campus- 
based  programs,  must  be  calculated  in 
accordance  with  Part  F  of  Title  IV  of  the 
HEA.  Therefore,  the  provisions  dealing 
with  a  student's  cost  of  attendance,  the 
calculation  of  an  expected  family 
contribution,  and  need  analysis  systems, 
that  were  included  as  §§  674.11,  675.11, 
676.11.  674.12,  675.12,  676.12,  and  674.13, 

675.13,  676.13  in  the  proposed 
regulations,  have  been  deleted.  Because 
Part  F  of  Title  IV  of  the  HEA  is  so 
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specific,  the  Secretary  has  not 
republished  those  statutory  provisions 
in  these  regulations.  However.  §  674.12 
provides  the  Perkins  Loan  program 
maximum  loan  limits  and  S  674.13 
describes  the  condition  under  which  an 
institution  must  reimburse  its  Fund. 

For  the  1987-88  award  year,  under  the 
Student  Financial  Assistance  Technical 
Amendments  Act  of  1982,  as  amended, 
institutions  must  continue  to  calculate  a 
student's  expected  family  contribution 
using  one  of  the  32  need  analysis 
systems  that  the  Secretary  has  approved 
for  that  purpose  in  the  notices  published 
in  the  Federal  Register  of  January  30, 
1987.  52  FR  3091,  and  the  Federal 
Register  of  February  26. 1987,  52  FR 
5816.  Similarly,  in  accordance  with  the 
Student  Financial  Assistance  Technical 
Amendments  of  1982,  as  amended,  the 
cost  of  attendance  provisions  that  were 
in  effect  for  the  1986-87  award  year  will 
continue  to  apply  in  the  1987-88  award 
year. 

Sections  674.14,  675.14.  676.14 
Overaward. 

The  proposed  rule  would  have 
permitted  the  individual  to  exclude 
certain  portions  of  Guaranteed  Student 
Loans  (GSL)  and  PLUS  loans  from  the 
resources  that  must  be  considered  by 
the  institution.  The  GSL  program  statute, 
as  amended,  now  provides  that  an 
applicant  for  a  subsidized  GSL  qualifies 
for  that  loan  only  if  the  applicant's  cost 
of  attendance  exceeds  his  or  her 
expected  family  contribution  (EFC). 
However,  the  amended  statute  permits 
an  applicant  to  use  a  VUiS,  SLS,  or  a 
loan  made  under  a  State-sponsored  or 
private  loan  program  to  meet  this  EFC 
requirement.  The  Secretary  has 
therefore  revised  the  proposed  rule 
accordingly:  the  institution  must  now 
consider  all  GSL  loans  as  resources  and 
may  substitute  only  these  enumerated 
loans  for  the  applicant's  EFC.  Further,  to 
clarify  the  resources  to  be  considered, 
this  section  has  been  revised  to 
articulate  current  policy  that  all  Title  IV 
assistance,  including  Pell  Grants.  SEOG 
and  other  governmental  grants  and 
scholarships,  are  to  be  counted  as 
resources. 

In  addition.  §§  674.14  and  676.14 
provide  that  when  an  institution  makes 
an  overaward  for  which  it  is  not 
responsible  to  repay,  it  must  make  a 
reasonable  effort  to  recover  that  amount 
from  the  recipient.  The  Secretary 
regards  a  reasonable  effort  to  include  a 
written  demand  for  repayment  in  which 
the  institution  notifies  the  recipient  that 
he  or  she  owes  a  refund  of  the 
overawarded  aid  and  that  failure  to 
repay  that  amount  will  render  the 


individual  ineligible  for  further  Title  IV 
aid  by  virtue  of  section  484  of  the  HEA. 

Confomiing  Changes  to  the  CWS  and 
SEOG  Program  Regulations 

Sections  675.20  and  676.20 
Maintenance  of  effort. 

The  maintenance  of  effort  requirement 
contained  in  section  487  of  the  HEA 
governing  the  CWS  and  SEOG  programs 
was  eliminated  when  the  HEA  was 
amended  by  the  Higher  Education 
Amendments  of  1986.  Therefore,  those 
provisions  have  been  deleted  from  the 
regulations  for  both  programs. 

Conforming  Changes  to  the  Perkins 
Loan  Program  Regulations — Perkins 
Loans  and  Direct  Loans 

Changes  made  to  Title  IV-E  of  the 
HEA  by  the  Higher  Education 
Amendinents  of  1986  included  changing 
the  name  of  the  program  fi-om  the 
National  Direct  Student  Loan  Program  to 
the  Perkins  Loan  program.  In  addition, 
section  405(b)  of  the  Higher  Education 
Amendments  of  1986  made  certain 
provisions  in  the  Perkins  Loan  program 
applicable  only  to  loans  made  on  or 
after  July  1. 1987  to  "new"  borrowers. 
The  Secretary  refers  to  these  loans  in 
the  regulations  as  Perkins  loans  and  has 
defined  a  "Perkins  loan"  as  follows: 

A  loan  made  under  Title  IV-E  of  the  HEA 
to  cover  the  cost  of  attendance  for  a  period  of 
enrollment  begiiming  on  or  after  Julyl.  19B7. 
to  an  individual  who  on  July  1, 1987.  had  no 
outstanding  balance  of  principal  or  interest 
owing  on  any  loan  previously  made  under 
Title  IV-E  of  the  HEA. 

Loans  made  under  the  Periiins  Loan 
program  to  other  than  new  borrowers 
will  continue  to  be  known  as  Direct 
loans.  The  Secretary  has  defined  a 
"Direct  loan"  as  follows: 

A  loan  made  under  Title  IV-E  of  the  HEA 
after  June  30, 1972.  which  does  not  satisfy  the 
defmition  of  "Perkins  loan." 

These  definitions  will  be  found  in  34 
CFR  Part  668.  and  are  therefore  not 
included  in  these  regulations. 

Section  674.2    Definitions. 

Section  464  of  the  HEA  has  been 
amended  to  provide  a  nine-month  initial 
grace  period  for  Perkins  loans,  and  the 
regulatory  definition  of  grace  period  has 
been  revised.  An  initial  grace  period  is  a 
period  which  immediately  precedes  the 
date  of  first  required  repayment  on  a 
loan.  A  post-deferment  grace  period  is  a 
period  of  six  consecutive  months  which 
immediately  follows  the  end  of  certain 
periods  of  deferment  and  precedes  the 
date  on  which  the  borrower  is  required 
to  resume  repayment  on  a  loan. 


Section  674.9    Student  eligibility. 

Section  464(b]  of  the  HEA  has  been 
amended  to  require  each  undergraduate 
applicant  for  a  loan  under  the  Perkins 
Loan  program  to  secure  at  least  a 
preliminary  determination  of  his  or  her 
eligibility  for  a  Pell  Grant.  Section  674.9 
has  been  amended  to  include  this 
requirement 

Section  674.10    Selection  of  students  for 
loans. 

Section  463  of  the  HEA  has  been 
amended  to  require  that  institutions 
agree  to  provide  loans  on  a  priority 
basis  to  students  with  exceptional 
needs. 

Section  674.12    Loan  maximums. 

The  maximum  cumulative  amounts  a 
student  may  borrow  have  been 
increased  under  revisions  to  section 
464(a)  of  the  HEA  and  these  new  limits 
have  been  included  in  S  674.12.  The 
maximum  amount  an  eligible  student 
may  borrow  is  increased  to  $4,500  for  a 
student  who  has  not  completed  two 
academic  years  of  study  toward  a 
baccalaureate  degree.  $9,000  for  a 
student  who  has  completed  two 
academic  years  of  study  for  a 
baccalaureate  degree  but  has  not 
received  the  degree,  and  $18,000  for 
study  toward  a  professional  or  graduate 
degree,  including  loans  borrowed  for 
undergraduate  study. 

Section  674,16    Making  and  disbursing 
loans. 

Section  463A  of  the  HEA  has  been 
revised  to  require  disclosure,  at  the  time 
of  disbursement,  of  the  total  cumulative 
balance  owed  by  the  borrower  to  that 
lender,  and  an  estimate  of  the  projected 
monthly  payment  for  such  a  cumulative 
balance.  These  requirements  have  been 
added  to  S  674.16. 

Section  674.17    Federal  interest  in 
allocated  funds — transfer  of  Fund. 

The  Secretary  is  considering 
developing  the  capability  of  collecting 
loans  directly  in  the  event  that  an 
institution  closes  or  no  longer  wants  to 
participate  in  the  program. 

Section  674. 19    Fiscal  procedures  and 
records. 

The  Secretary  has  expanded  this 
section  to  clarify  the  manner  in  which 
Perkins  Loan  funds  must  be  deposited. 
These  funds  must  be  invested  in  insured 
or  collateralized  interest-bearing  bank 
accounts  or  in  low-risk  income- 
producing  securities  such  as  obligations 
issued  or  guaranteed  by  the  United 
States,  and  the  institution  must  exercise 
the  level  of  care  in  making  these 
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investments  required  of  a  fiduciary.  Any 

buni^  charges  incurred  from  depositing 
these  funds  into  interest-bearing 
accounts  may  be  paid  from  the  interest 
earnings  on  these  funds. 

Section  674.31    Promissory  note. 

Section  464  of  the  HEA  has  been 
revised  to  provide  for  a  late  charge  of  up 
to  20  percent  of  the  installment  payment 
for  costs  incurred  during  the  billing 
cycle  for  Title  IV-E  loans  made  for 
periods  of  enrollment  on  or  after 
January  1. 1988  and  this  change  has 
been  included  in  §  674.31. 

Section  674.32    Special  terms— loans  to 
less  than  half-time  student  borrowers. 

Section  4d4(a)  revised  the  limitation 
that  a  student  must  be  enrolled  on  at 
least  a  half-time  basrs  to  be  eligible  for 
Title  IV  aid,  and  new  9  674.32 
incorporates  the  terms  of  loans  to 
borrowers  who  enroll  for  less  than  half- 
time  study.  The  statute  has  provided  a 
specific  grace  period  before  the 
borrower  must  begin  repayment  on 
Perkins  loans  so  that  the  borrower  may 
have  an  opportiinity  to  find  or  resume 
employment  before  bearing  the  borden 
of  repayment.  The  Secretary  has 
determined  that  borrowers  who  receive 
loans  while  enrolled  on  a  less  than  half- 
time  basis  should  receive  this  same 
benefit,  and  therefore,  the  repayment 
period  on  a  loan  to  a  borrower  enrolled 
on  a  less  than  half-time  basis  begins — 

(1)  On  the  date  of  the  next  scheduled 
installment  payment  on  any  outstanding 
loan  to  the  borrower,  or 

(2)  If  the  borrower  has  no  outstanding 
loan,  at  the  earlier  of — 

(a)  Nine  months  from  the  date  the 
loan  was  made,  or 

(b)  The  end  of  a  nine-month  period 
that  includes  the  date  the  loan  was 
made  and  began  on  the  date  the 
borrower  ceased  enrollment  as  at  least  a 
half-time  student  at  an  institution  of 
higher  education  or  comparable 
institution  outside  the  United  States 
approved  for  this  purpose  by  the 
Secretary. 

Section  674.34    Deferment  of     | 
repayment — Perkins  loans. 

Section  464  has  been  revised  to  add 
new  deferments  for  a  Perkins  loan 
borrower 

•  For  a  period  of  up  to  3  years  during 
which  time  the  borrower  it  a  meml)er  of 
the  National  Oceanic  and  Atmospheric 
Administration  Corps; 

•  For  a  period  of  up  to  six  months 
while  the  borrower  is  on  parental  leave; 
and 

•  For  a  period  of  up  to  12  months  for  a 
borrower  who  is  a  mother  with 
preschool  age  children  and  is  just 


entering  or  reentering  the  work  force 
and  is  compensated  at  a  rate  that  does 
not  exceed  $1  in  excess  of  the  rate 
prescribed  by  section  6  of  the  Fair  Labor 
Standards  Act  of  1938. 

In  addition,  deferment  previously 
available  to  a  borrower  who  is  unable  to 
secure  employment  because  the 
borrower  is  providing  care  (such  as 
continuous  nursing  or  other  similar 
services)  required  by  a  spouse  who  is 
disabled  was  expanded  to  include 
provision  of  care  to  a  disabled 
"dependent."  The  final  regulation  will 
use  the  term  "dependent"  to  reflect  this 
revision. 

The  Higher  Education  Technical 
Amendmente  of  1987  (Pub.  L.  100-50, 
June  3, 1987)  authorized  a  new 
internship  deferment.  Under  the  new 
provisions,  a  borrower  may  defer 
payment  for  up  to  two  years  while 
serving  in  an  internship  program  that 
leads  to  a  degree  or  certificate  awarded 
by  an  institution  of  higher  education,  a 
hospital,  or  a  health  care  facility  that 
offers  postgraduate  training.  The  cunent 
GSL  regulations,  34  CFR  882.210(g), 
published  in  the  Federal  Register  on 
November  10, 1986,  and  effective 
December  24. 1986.  provide  that  a 
borrower  qualifies  for  an  internship 
deferment  only  if  the  internship  program 
requires  the  borrower  to  hold  at  least  a 
bachelor's  degree  before  beginning  the 
program,  and  is  a  program  that  a  State 
licensing  agency  requires  the  borrower 
to  complete. before  it  will  certify  the 
individual  for  professional  practice  or 
service.  34  CFR  682.210(g)(l)(ii),  (iii).- 
Since  publication  of  this  regulation,  the 
Department  identified  certain  States 
that  do  not  require  the  completion  of 
medical  internships  as  a  condition  for 
licensing  or  certification  to  practice. 
Because  the  regulation  limited  the 
internship  deferment  to  borrowers  who 
were  serving  internships  required  by 
State  authority,  students  in  these  States 
did  not  qualify  for  internship 
deferments.  The  Department  regards  the 
enactment  in  June  1987  of  this 
amendatory  language  in  both  Perkins 
and  GSLP  statutes  establishing  an 
additional  internship  deferment  for  an 
individual  who  is  not  required  to 
complete  an  internship  program  before 
being  eligible  to  practice  as  a  legislative 
overruling  of  this  particular  limitation  in 
GSLP  regulations,  and  not  the  other  limit 
in  those  regulations:  Namely,  that  the 
program  require  at  least  a  bachelor's 
degree  as  a  prerequisite  for  acceptance 
into  the  program.  34  CFR 
682.210(g)(l)(ii).  Therefore,  the  Secretary 
has  included  the  new  internship 
deferment  in  these  regulations,  but 
continues  to  require  that  the  internship 
require  that  the  borrower  hold  at  least  a 


bachelor's  degree  before  beginning  the 
internship  program. 

These  additions  have  been 
incorporated  in  {  674.34. 

Section  674.37    Deferment  procedures. 

The  deferment  procedures  proposed  In 
the  NPRM  have  been  revised  in  order  to 
simplify  them  and  make  them  consistent 
with  current  Department  policy 
regarding  the  effect  of  a  default  on  a 
loan.  The  proposed  rule  permitted  the 
institution  to  regard  a  borrower  who  did 
not  make  scheduled  payments  and  did 
not  apply  for  a  deferment  as  in  default 
on  the  loan,  and  to  accelerate  that  loan. 
If  the  loan  was  accelerated,  the 
institution  could  not  grant  a  deferment 
for  any  repayments  due  after  the  date  of 
acceleration.  If  the  defaulted  loan  had 
not  been  accelerated,  the  institution 
could  grant  a  deferment  if  the  borrower 
repaid  the  entire  past-due  amount 

On  September  22, 1986  the 
Department  revised  its  rules  regarding 
the  effect  of  a  default  on  the  borrower's 
ability  to  quality  for  new  Title  IV  aid.  34 
CFR  674.2.  51  FR  33726.  Under  this 
revised  rule,  now  in  effect,  a  borrower 
who  has  failed  to  make  a  required 
payment  is  in  default  for  purposes  of 
determining  both  the  default  rate  of  the 
institution  and  the  borrower's  status  for 
new  aid,  unless  the  borrower  executes  a 
new  written  repayment  agreement  for 
that  loan.  34  CFR  674.2.  The  Department 
intended  that  institutions  have 
considerable  discretion  over  the  terms 
of  the  new  agreement.  In  order  to 
encourage  institutions  to  adopt  those 
terms  warranted  by  a  borrower's 
repayment  pattern  before  default,  the 
Department  urged  institutions  to  require 
the  defaulter  to  repay  immediately  some 
or  all  of  the  past-due  amounts  on  the 
loan  as  a  term  of.  or  condition  for.  such 
a  new  agreement.  It  is  important, 
however,  that  the  borrower  understands 
that  once  a  new  repayment  agreement  is 
executed,  and  he  or  she  fails  to  make 
required  payments  when  due,  the  loan 
wUl  immediately  revert  to  default  status. 

This  cure  procedure  is  available,  if  the 
institution  chooses,  even  after  a  loan 
has  been  accelerated.  It  is  consistent 
with  that  policy  to  permit  the  institution 
to  give  a  deferment  to  a  borrower  after 
his  or  her  loan  is  in  default  if  the 
borrower  cures  the  default  by  executing 
a  new  written  repayment  agreement  and 
meets  any  conditions  set  by  the 
institution  for  the  agreement,  such  as 
inunediate  payment  of  some  or  all  of 
those  installment  payments  scheduled  to 
be  made  before  the  borrower 
demonstrated  to  the  institution  that  a 
condition  existed  that  might  qualify  him 
or  her  for  a  deferment. 


This  revision  imposes  no  additional 
burden  on  the  borrower  or  the 
institution  beyond  that  proposed  in  the 
NPR.M,  and,  in  fact,  grants  greater 
discretion  to  the  institution.  The 
Secretary  intends  that  this  final  rule 
apply  to  all  requests  for  deferment 
received  by  institutions  after  the 
effective  date  of  this  final  rule, 
regardless  of  the  date  on  which  the  loan 
was  made.  The  Department  has  always 
regarded  the  availability  of  deferments 
as  a  matter  of  right  only  upon  timely 
request  and  timely,  satisfactory 
documentation  that  the  borrower 
qualified  for  the  deferment;  neither  the 
proposed  rule  nor  this  final  rule 
represents  any  change  in  that  policy. 

The  final  rule  also  clarifies  that 
deferments  apply  only  after  the 
borrower  is  required  to  begin 
repayment;  the  repayment  period  begins 
six  or  nine  months  after  the  borrower 
ceases  half-time  enrollment.  At  times  a 
borrower  may  neglect  to  notify  the 
institution  that  he  or  she  has  continued 
studies  and  remained  at  least  a  half- 
time  student  at  another  institution. 
Regardless  of  that  failure,  the  borrower 
was  not  required  to  begin  repayment 
until  those  later  studies  were  completed. 
The  institution  holding  the  loan  may 
reasonably  have  concluded  that  the 
repayment  period  on  that  loan  had 
started,  and  may  have  demanded 
payment  from  the  borrower.  Under  these 
circumstances,  the  borrower  may 
mistakenly  characterize  his  or  her 
request  for  relief  on  the  grounds  of 
student  status  as  a  request  for 
deferment,  when  it  is  actually  no  more 
than  a  request  that  the  institution 
recognize  the  fact  that,  because  the 
borrower  had  not  ceased  half-time 
enrollment  status,  the  repayment  period 
had  not  yet  started.  The  borrower  may 
submit  proof  at  any  time,  even  after  a 
loan  has  been  acclerated,  that  the 
repayment  period  on  the  loan  began  at  a 
later  date  than  was  originally 
calculated,  and  the  institution  must 
recalculate  that  date  upon  receiving 
such  proof  from  the  borrower.  The  final 
rule  articulates  this  long-standing 
Department  interpretation  that  a 
borrower  whose  loan  is  regarded  as  in 
default  has  the  right  to  the  correct 
calculation  of  the  start  of  the  repayment 
period.  However,  the  rule  also 
articulates  the  Department's  poHcy  that 
the  borrower  remains  responsible  for 
payments  that  would  have  been  due  in 
any  event,  and  that  the  institution  is 
under  no  obligation  to  grant  a  deferment 
with  regard  to  those  past-due  payments, 
and  may  immediately  enforce  its 
demand  for  those  payments. 


Section  674.57    Cancellation  for 
volunteer  service-Perkins  loans. 

The  1988  amendments  authorize  an 
institution  to  cancel  up  to  70  percent  of  a 
borrower's  Perkins  loan  plus  the  interest 
on  the  unpaid  balance  for  service  as  a 
volunteer  under  the  Peace  Corps  Act  or 
the  Domestic  Volunteer  Service  Act  of 
1973.  Fifteen  percent  of  the  total 
principal  amount  of  the  loan  plus 
interest  on  the  unpaid  balance  may  be 
cancelled  for  each  of  the  first  and 
second  twelve-month  periods  of  service 
and  20  percent  may  be  cancelled  for 
each  of  the  third  and  fourth  twelve- 
month periods  of  service. 

Conforming  Changes  to  the  CWS 
Program  Regulations 

Section  675.21    Intitutional 
employment. 

As  a  result  of  an  amendment  made  to 
the  HEA  by  the  Higher  Education 
Amendments  of  1986,  a  proprietary 
institution  may  now  employ  students  to 
work  for  itself.  However,  that 
employment  must  be  "on  campus." 
provide  student  services,  complement 
and  reinforce  the  educational  program 
or  vocational  goals  of  the  student  to  the 
maximum  extent  possible,  and  not 
involve  the  solicitation  of  potential 
students  for  enrollment  at  the 
proprietary  institution. 

The  Secretary  considers  that  student 
services  may  include  furnishing 
academic,  library,  financial  aid, 
guidance  and  counseling,  health,  and 
social  services  directly  to  students. 
Examples  of  acceptable  employment 
would  include  employment  as  an 
academic  tutor  or  peer  counselor. 

Section  675.23    Employment  provided 
by  a  private  for-profit  organization. 

As  a  result  of  an  amendment  made  to 
the  HEA  by  the  Higher  Education 
Amendments  of  1986,  each  award  year 
an  institution  may  use  up  to  25  percent 
of  its  allocation  to  pay  the  Federal  share 
of  the  compensation  earned  by  its 
students  who  are  employed  under  the 
CWS  program  by  a  private  for-profit 
organization.  Section  675.23  contains  the 
conditions  under  which  that 
employment  may  be  provided. 

Section  675.26    CWS  Federal  share 
limitations. 

Starting  with  the  1989-90  award  year, 
the  Federal  share  of  CWS  compensation 
earned  by  students  woiicing  for  the 
institution,  for  a  Federal.  State  or  local 
public  agency,  or  for  a  private  nonprofit 
organization  under  the  CWS  program 
will  be  75  percent.  For  award  year  1990- 
91  and  subsequent  years,  the  Federal 


share  of  that  compensation  will  be  70 
percent. 

The  Secretary  will,  however,  increase 
the  Federal  share  in  each  of  those  years 
to  100  percent  to  pay  the  compensation 
of  students  working  for  other  than  a 
private  for-profit  organization  who  are 
enrolled  in  an  institution  that  applies  for 
that  increased  share  in  a  timely  manner 
and  qualifies  as  an  eligible  institution 
under  the  Strengthening  Institutions 
program,  the  Strengthening  Historically 
Black  Colleges  and  Universities 
program,  or  the  Strengthening 
Historically  Black  Graduate  Institutions 
program,  each  of  which  is  authorized  by 
Title  m  of  the  HEA. 

The  Federal  share  of  compensation  for 
students  working  for  a  private  for-profit 
organization  is  60  percent  for  award 
years  1987-88  and  1988-89,  55  percent 
for  award  year  1989-90,  and  50  percent 
for  award  year  1990-91  and  subsequent 
award  years.  In  addition,  the  non- 
Federal  share  must  be  provided  by  the 
private  for-profit  organization. 

Subpart  B—Job  Location  and 
Development  Programs 

A  second  job  location  and 
development  program  was  added  to  the 
CWS  statute.  This  program  authorizes 
an  institution  to  use  the  lesser  of  10 
percent  of  its  allocation  or  $20,000  to 
fund  a  community  service  job  location 
and  development  program.  Subpart  B 
has  been  revised  to  include  the  statutory 
requirements  governing  this  new 
program. 

Conforming  Changes  to  the  SEOG 
Program  Regulations 

Section  676. 10    Selection  of  students  for 
SEOG  awards. 

In  selecting  SEOG  recipients  for  any 
award  year  an  institution  must  first 
award  grants  to  those  eligible  students, 
including  students  attending  less  than 
half-time,  with  the  lowest  expected 
family  contributions  in  accordance  with 
Part  F  Title  IV  of  the  HEA  who  are  also 
recipients  of  a  Pell  Grant  for  that  year. 
The  institution  may  then  select  SEOG 
recipients  who  are  not  recipients  of  a 
Pell  Grant  for  that  year  in  priority  order 
of  lowest  expected  family  contributions. 

Section  676.20    Minimum  and 
maximum  SEOG  awards. 

The  maximum  grant  has  been 
increased  to  $4,000  and  the  minimum 
grant  has  been  reduced  to  $100. 

Section  676.21    SEOG  Federal  share 
limitations. 

Starting  with  the  1989-90  award  year, 
the  Federal  share  of  SEOG  awards  an 
institution  makes  will  be  95  percent  of 
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the  amount  of  those  grants.  For  award 
year  1990-91.  the  Federal  share  will  be 
90  percent  of  the  amount  of  those 
awards  and  for  the  1991-92  and 
subsequent  years,  the  Federal  share  will 
be  85  percent  of  the  amount  of  those 
awards. 

The  Secretary  will,  however,  increase 
the  Federal  share  of  SEOG  awards  in 
each  of  those  years  to  100  percent  for 
any  institution  that  applies  for  that 
increased  share  in  a  timely  manner  and 
qualiHes  as  an  eligible  institution  under 
Strengthening  Institutions  program  or 
the  Strengthening  Historically  Black 
Colleges  and  Universities  program,  each 
of  which  is  authorized  by  Title  III  of  the 
HEA. 

Paperwork  Reduction  Act  of  1960 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Room  3002.  New  Executive  Office 
Building.  Washington,  DC  20503: 
Attention:  |ames  D.  Houser. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

In  addition  to  the  changes  made  as  a 
result  of  public  comments,  the  Secretary 
has  made  certain  changes  to  conform 
the  regulations  to  changes  made  to  the 
Higher  Education  Act  of  1965  by  the 
Higher  Education  Amendments  of  1986. 
Pub.  L  99-498,  and  the  Higher  Education 
Technical  Amendments  Act  of  1987, 
Pub.  L 100-50.  In  accordance  with 
section  431(b)(2)(A)  of  the  General 
Education  Provisions  Act  20  U.S,C. 
1232(b)(2)(A).  and  the  Administrative 
Procedure  Act.  5  U.S.C.  553.  it  is  the 
practice  of  the  Secretary  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations. 
However,  the  latter  changes  do  not 
implement  substantive  policy,  but 
merely  incorporate  statutory  changes 
made  to  the  HEA  by  the  Higher 
Education  Amendments  of  1986  and  the 
Higher  Education  Technical 
Amendments  Act  of  1987.  Therefore, 
pursuant  to  5  U.S.C.  553(b){B).  the 
Secretary  fmds  that  publication  of 
proposed  regulations  with  regard  to 
these  changes  is  unnecessary  and 
contrary  to  the  public  interest,  i 

Executive  Order  12291  ' 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 


Assessment  of  Educational  Impact 

In  the  NPRM.  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
rules  and  its  own  review,  as  discussed 
in  the  appendix,  the  Department  has 
determined  that  the  regulations  in  this 
document  may  require  the  transmission 
of  certain  information  that  is  also  being 
gathered  by  other  agencies  or 
authorities  of  the  United  States. 
However,  the  Department  either  does 
not  have  statutory  authority  to  obtain 
this  information  from  those  agencies  or 
authorities,  or  the  information  is  not 
currently  available  in  a  form  usable  by 
the  Department. 

List  of  Subjects  in  34  CFR  Parts  674, 675, 
and  676 

Education  loan  programs — education. 
Student  aid.  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  Supplemental  Educational 
Opportunity  Grant  Program,  84.007:  College 
Work-Study  Program,  84.033:  Perkins  l^an 
Program.  84.038) 

Dated:  November  24, 1987. 
William  |.  Bennett. 
Secretary  of  Education. 

Summary  of  Comments  and  Responses 
to  the  Notice  of  Proposed  Rulemaking — 
Parts  674. 675  AND  676— General 

Section  .2 — Definitions — 
"Undergraduate  Student/Graduate  or 
Professional  Student. " 

Comment:  Many  commenters 
requested  clarification  regarding  the 
classification  of  students  enrolled  in  a 
combined  undergraduate  and  graduate 
program. 

Response:  A  change  has  been  made. 
Under  the  definition  of  an 
undergraduate  student,  a  student  who  is 
enrolled  in  a  combined  undergraduate  or 
graduate  program  is  considered  an 
undergraduate  student  for  the  first  four 
years  of  that  program. 


Section  .14 — Overaward. 

Comment:  Many  commenters 
disagreed  with  the  provision  which 
disallows  excess  earnings  from  CWS 
jobs  to  substitute  for  the  expected 
family  contribution  (EFC).  The 
commenters  argued  that  it  is  illogical  to 
allow  students  to  substitute  for  EFC  by 
increasing  their  debt  while  not  allowing 
them  to  earn  their  EFC  by  working. 

Response:  No  change  has  been  made. 
A  student's  EFC  represents  an  amount 
which  the  student's  family  is  reasonably 


able  to  contribute  toward  his  or  her  cost 
of  attendance.  A  student  is  eligible  for 
CWS  employment  only  if  the  student 
demonstrates  fmancial  need  (that  is.  the 
student's  educational  costs  exceed  the 
student's  expected  family  contribution). 
CWS  earnings  may  not  exceed  his  or  her 
demonstrated  financial  need.  Since  the 
EFC  itself  is  one  of  the  components  used 
in  determining  financial  need,  it  is 
illogical  to  allow  excess  earnings  to  be 
used  to  satisfy  the  EFC.  Note  that 
demonstration  of  financial  need  is  not  a 
requirement  for  largely  unsubsidized 
loans  such  as  PLUS  or  SLS 
(Supplemental  Loans  for  Students). 

Section  .16— Making  and  Disbursing 
Loans:  Payments  to  Students:  and 
Payments  of  an  SEOG. 

Comment:  Many  commenters 
supported  the  proposal  to  delete  the 
requirement  that  an  institution  shall  get 
a  written  acceptance  of  the  fmancial  aid 
from  the  student.  Three  commenters 
recommended  that  the  institution  inform 
the  students  of  the  option  to  accept  or 
deny  all  or  part  of  the  aid  package  and 
provide  a  time  frame  for  response. 
Several  commenters  opposed  this 
deletion  stating  that  without  a  signed 
acceptance,  students  would  later 
dispute  the  award,  especially  a  loan. 

Response:  No  change  has  been  made. 
The  Secretary  emphasizes  that  before 
an  institution  makes  a  disbursement  to  a 
student,  the  institution  is  required  to 
provide  the  student  with  certain 
disclosure  information.  In  addition,  a 
borrower  must  sign  the  promissory  note 
for  each  advance  under  a  Direct  or 
Perkins  loan,  and  each  CWS  payment 
must  be  made  by  check  or  similar 
instrument  that  a  student  must  endorse 
in  order  to  cash.  Therefore,  no  further 
record  of  acceptance  is  necessary.  If  the 
institution  is  concerned  that  the  student 
would  later  dispute  that  he/she  did  not 
receive  the  award,  it  is  free  to  require 
that  the  student  sign  a  written 
acceptance  for  each  disbursement. 

Comment:  Many  commenters  opposed 
the  proposed  time  frame  of  advancing 
payments  of  SEOG  and  Direct/Perkins 
loans  in  §.16.  The  reasons  cited  were  (1) 
the  proposal  does  not  recognize 
educational  expenses  which  are 
incurred  before  the  beginning  of  the 
period  of  instruction;  (2)  the  proposal 
will  lead  to  a  large  number  of 
overpayments;  and  (3)  should  a  student 
withdraw,  the  grace  period  would  begin 
and  the  institution's  refund  poHcy  would 
apply  any  amount  toward  the  student's 
outstanding  principal.  Several 
commenters  recommended  that  each 
institution  be  allowed  the  flexibility  of 
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crediting  accounts  to  accommodate  its 
own  billing  system. 

Response:  No  change  has  been  made. 
Under  the  previous  regulation,  an 
institution  could  disburse  an  SEOG  or 
Perkins  loan  only  at  the  beginning  of  our 
within  a  payment  period  (first  day  of 
classes).  These  regulations  give  greater 
flexibility  to  institutions  regarding  the 
disbursement  of  SEOG  and  Perkins 
loans  and  are  consistent  with  the  long- 
standing Pell  Grant  program  policy  of 
allowing  an  institution  to  advance  funds 
directly  to  a  student  ten  days  before  the 
beginning  of  classes  and  to  credit  a 
student's  institutional  account  three 
weeks  before  the  first  day  of  classes. 
•  They  accommodate  the  need  of  a 
student  to  pay  educational  expenses 
incurred  before  the  beginning  of  a  period 
of  instruction. 

If  the  institution  chooses  to  exercise 
its  right  to  make  advance  payments,  it 
must  accept  the  responsibility  from  any 
resulting  overpayment.  Therefore, 
should  a  student  withdraw  before  the 
first  day  of  classes,  all  monies  disbursed 
are  considered  to  be  an  overpayment 
and  must  be  restored  to  the  relevant 
program  account. 

Comment-  Numerous  commenters 
disagreed  with  the  proposal  in  §  675.16 
that  the  institution  shall  not  obtain  a 
student's  power  of  attorney  to  authorize 
any  disbursement  of  funds  or  crediting 
of  funds  to  a  student's  accounts.  Most  of 
these  commenters  cited  the  large 
number  of  students  in  their  overseas 
international  programs  and  stated  that 
mailing  checks  instead  of  crediting  the 
accounts  is  unduly  cumbersome  and 
hazardous  and  would  cause  delays  to 
the  aid  recipients.  Some  commenters 
also  cited  instances  in  which  students 
are  studying  in  off-campus  programs 
that  may  be  a  great  distance  away.  One 
suggestion  that  was  made  to  change 
"shall  not  obtain"  to  "shall  not  hold." 
Most  of  the  recommendations  were  to 
include  an  "exceptional  conditions" 
clause  that  would  allow  institutions  to 
obtain  a  student's  power  of  attorney  for 
students  studying  abroad  or  at  a  great 
distance.  One  commenter  noted  that 
"waiver  of  endorsement"  authority  is 
available,  and  stated  that  Uie  student 
should  have  the  choice  between  the  use 
of  that  waiver  and  a  power  of  attorney. 

Response:  A  change  has  been  made. 
In  order  to  accommodate  unusual 
circumstances,  the  regulation  has  been 
revised  to  allow  the  institution  to  obtain 
a  student's  power  of  attorney  for 
purposes  of  authorizing  disbursements 
of  funds  only  after  obtaining  the 
Secretary's  approval. 


Section  .19 — Fiscal  Procedures  and 
Records. 

Comment:  Numerous  commenters 
objected  to  the  proposal  in  §  19  which 
requires  the  institution  to  maintain  the 
source  documents  in  hard  copy  or  on 
microfilm.  The  commenters  believe  this 
negates  the  progress  already  made  in 
electronic  record-keeping.  Hard  copies 
of  microfilm  back-ups  are  not  required 
in  private  industry  for  audit  purposes. 
Other  commenters  suggested  that 
"source  documents"  be  changed  to 
"promissory  notes"  and  "microfilm"  be 
changed  to  "microforms"  in  order  to 
include  other  methods  of  storage. 

Response:  A  change  has  been  made. 
Except  as  specifically  noted  in  the  rule 
to  the  contrary  (e.g..  loan 
documentation)  institutions  will  not  be 
required  to  maintain  source  records  in 
their  original  form,  but  may  retain  this 
information  in  either  hard  copy  of 
microforms. 

Public  Comments  and  Departmental 
Responses  Relating  to  Part  674  (Perkins 
Loan) 

Section  674.8— Program  Participation 
Agreement 

Comment-  Many  commenters  objected 
to  the  proposal  in  S  674.8  requiring  the 
institution  to  restore  to  the  Fund  ^e 
outstanding  principal  balance,  accrued 
interest,  and  any  administrative  cost 
allowance  it  received  if  the  institution 
improperly  disbursed  the  loan  or  failed 
to  exercise  due  diligence  in  its 
collection.  The  commenters 
recommended  that  repayment  be 
required  only  when  a  financial  loss  to 
the  Government  occurs  and  stated  that 
repaying  the  administrative  cost 
allowance  taken  on  these  awards  would 
be  administratively  burdensome.  One  of 
these  commenters  suggested  that  a  3% 
allowable  error  and  omissions  rate  be 
allowed.  Also,  the  commenters 
suggested  there  is  no  due  process 
allowed  before  the  institution  is  required 
to  return  the  funds. 

Response:  A  change  has  been  made  to 
clarify  the  intent  of  the  rule.  The  subject 
of  institutions  restoring  monies  to  the 
Fund  has  been  clarified  and  moved  to 
§  674.13— Reimbursement  to  the  Fund. 
The  Secretary  intends  by  this  rule  to 
require  the  institution  to  restore 
amounts  lost  to  the  Fund  because  of  the 
conduct  of  the  institution  or  its  agents. 
The  relationship  of  the  institution  to  the 
Fund  has  long  been  characterized  by  the 
Department  as  a  trust  relationship.  This 
rule  apphes  to  that  relationship 
traditional  principles  governing  the 
responsibility  of  trustees  for  losses  of 
trust  assets  caused  by  their  acts  or 
omissions.  As  such,  the  rule  codifies 


existing  Department  views  on  the 
consequences  of  that  responsibility,  but 
does  not  adopt  any  new  principle  or 
create  any  new  ground  of  liability. 

Under  these  principles,  the  institution 
as  trustee  is  responsible  for  restoring  to 
the  trust  those  funds  used  in  violation  of 
the  directions  of  the  party  establishing 
the  trust,  the  Department.  Section 
674.13(a)(1)  addresses  the  institution's 
responsibility  with  regard  to  those  loans 
or  portions  of  loans  which  the  borrower 
was  not  eligible  to  receive.  These 
disbursements  include  overawards 
caused  by  a  failure  to  review 
information  available  to  the  institution, 
such  as  other  aid  awarded  to  the 
individual  in  excess  of  need.  See  also  34 
CFR  674.14(c)(2).  The  institution  is 
likewise  responsible,  under  this 
principle,  for  loans  to  individuals  who 
were  not  eligible  for  a  loan  if  the 
institution  should  have  discovered  that 
fact  by  a  review  of  information  in  its 
own  records,  such  as  records  regarding 
academic  progress,  repayment  status  on 
prior  loans  held  by  the  institution,  and 
immigration  status. 

The  institution  as  trustee  is  also 
responsible  for  exercising  reasonable 
care  in  making  loans  and  due  diligence 
in  attempting  to  enforce  the  loans. 
Section  674.13(a)(2)  addresses  the 
institution's  responsibility  with  regard  to 
loans  that  it  made  in  the  proper  amount 
to  eligible  borrowers,  but  on  which  it 
failed  to  exercise  due  care  in  collecting. 
The  revised  rule  recognizes  that  for 
these  loans,  financial  loss  to  the  Fund 
occurs  only  in  the  event  of  default,  and 
requires  the  institution  to  restore  to  the 
Fund  that  full  unpaid  portion  of  the  loan 
with  regard  to  which  the  institution 
failed  to  exercise  reasonable  care  in 
disbursing,  recording,  or  attempting  to 
collect.  The  institution  receives  no  credit 
for  the  institutional  share  of  the 
uncollectable  loan  under  this  provision 
precisely  because  it  had  conunitted  that 
ICC  to  the  Fund  for  future  lending;  the 
loss  to  the  Fund  includes  the  share  of 
the  uncollected  loan  derived  from  the 
ICC,  and  the  institution  as  trustee  is 
required  to  compensate  the  Fund  for  the 
loss.  For  example,  the  institution  is 
responsible,  under  this  principle,  for  that 
portion  of  a  loan  evidenced  by  a 
promissory  note  that  was  altered, 
unsigned,  or  lost,  or  which  lacked 
borrower  acknowledgment  of  all 
advances  of  loan  funds.  If  the  institution 
uses  a  note  that  incorporates  the 
repayment  schedule,  the  institution 
likewise  makes  itself  responsible  for  due 
care  in  executing  and  retaining  that 
schedule. 

The  rule  also  regards  a  failure  to 
comply  with  the  regulatory  collection 
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requirements  as  a  cause  of  the  loss  to 
the  Fund  on  an  outstanding  defaulted 
loan.  Examples  of  failures  to  exercise 
due  diligence  include  any  failure  to  take 
the  following  actions  in  a  timely  and 
effective  manner:  To  skip  trace 
promptly,  to  engage  a  collection  firm,  to 
sue  a  gainfully  employed  or  otherwise 
solvent  debtor,  to  report  to  a  credit 
bureau,  or  oppose  an  undue  hardship 
petition  in  bankruptcy  when  such 
opposition  is  well-grounded  and  cost- 
effective.  I 

In  some  instances,  the  connection 
between  the  institution's  conduct  and 
the  loss  on  the  loan  is  fairly  clear.  For 
example,  the  causal  connection  is 
reasonably  clear  where  the  institution 
does  not  sue  a  gainfully  employed 
debtor  whom  the  institution  or  its  agent 
had  located  and  whom  it  could  have 
sued,  and  the  applicable  statute  of 
limitations  later  runs  so  as  to  preclude 
effectively  subsequent  attempts  to 
collect  by  lawsuit.  Because  the  failure  to 
sue  here  is  so  directly  related  to  the  lack 
of  recovery,  there  is  little  reason  for  not 
holding  the  institution  liable  for  the  loss. 
On  the  other  hand,  a  lack  of  causal 
connection  may  be  equally  clear  in  other 
circumstances.  For  example,  if  the 
institution  failed  to  sue  a  gainfully 
employed  debtor  and  the  statute  of 
limitations  ran  out  on  the  debt,  there  is 
clearly  a  loss  to  the  Fund.  However,  if 
the  institution  was  now  able  to  show 
that  this  debtor,  at  the  time  suit  should 
have  been  brought,  received  a  discharge 
of  the  loan  in  a  Chapter  13  bankruptcy 
proceeding  which  made  no  provision  for 
any  payments  on  consumer  debt,  it 
would  thereby  demonstrate  that  the  loss 
to  the  Fund  was  clearly  caused  by  the 
bankruptcy  and  not  its  failure  to  sue. 
The  institution  under  these 
circumstances  would  have  no  liability  to 
the  Fund  under  S  674.13(b)(l)(ii). 

The  Secretary  recognizes  that  in  many 
cases,  the  loss  on  a  defaulted  loan  can 
be  neither  clearly  attributed  to,  nor 
disassociated  from,  the  failure  of  the 
institution  to  exercise  due  diligence  in 
collection.  For  example,  if  the  defaulting 
borrower  moves  without  providing  the 
institution  with  his  or  her  forwarding 
address  and  the  institution  does  not 
attempt  promptly  to  trace  the  borrower, 
a  loss  to  the  Fund  has  occurred,  but 
there  any  be  several  causes  for  that  loss. 
To  resolve  questions  of  causation  in 
these  unclear  cases,  the  Secretary 
considers  it  fair  and  practical  to  use  a 
rebuttable  presumption  that  losses  that 
occur  on  loans  not  diligently  collected 
were  caused  by  that  failure  to  attempt 
collection.  The  institution,  and  not  the 
Department,  had  assumed  responsibility 
for  using  due  diligence  in  collecting  the 


loan,  and  was  and  continues  to  be  in  a 
better  position  to  know  or  discover  the 
actual  cause  of  its  inability  to  collect  the 
loan.  The  Secretary  therefore  considers 
it  reasonable  to  place  on  the  institution 
the  burden  of  rebutting  the  conclusion 
that  the  loss  would  not  have  occurred  if 
the  institution  had  complied  with  its 
collection  responsibilities  under  Federal 
regulations.  §  674.13(b)(l)(ii).  For 
example,  an  institution  might  show  that 
its  failure  to  begin  skip-tracing  while  the 
borrower's  trail  was  fresh  was  not  the 
cause  of  the  loss  by  demonstrating, 
through  later  investigation,  that  the 
borrower  after  his  or  her  move  was  not 
gainfully  employed  during  the  period  in 
which  the  institution  might  have  brought 
suit  to  enforce  the  debt. 

The  presumption  created  in 
5  674.13(b)(1),  that  the  loss  to  the  Fund 
resulted  from  the  act  or  omission  of  the 
institution,  may  also  be  rebutted  as 
provided  in  this  section  by 
demonstrating  that  the  loss  was 
ultimately  cured  completely,  by 
subsequent  recovery  from  the  borrower 
or  consigner,  or  partially,  by  securing  a 
judgment  for  the  full  amount  outstanding 
on  the  loan.  S  674.13(b)(l)(i)(2).  The  rule 
provides  that  the  institution  must 
demonstrate,  to  the  satisfaction  of  the 
Secretary,  that  the  loss  was  not  caused 
by  its  failure  to  exercise  due  diligence. 
In  deciding  whether  an  institution  has 
met  that  burden  of  proof  in  individual 
cases,  the  Secretary  will  take  into 
account  the  extent  to  which  the 
institution  failed  to  follow  the 
prescribed  due  diligence  requirements. 
If  the  institution  reimburses  the  Fund 
under  this  section,  it  thereby  acquires 
title  to  the  loan  in  question  in  its  own 
name,  and  not  as  trustee  of  the  Fund, 
and  may  retain  for  its  own  account  any 
amount  later  collected  on  that  loan.' The 
institution  must  restore  to  the  Fund  the 
outstanding  balance  of  the  loan  in  , 
question,  including  any  portion 
attributable  to  the  institutional 
contribution  to  the  Fund. 

In  response  to  the  comment  that  this 
rule  denies  the  institution  due  process, 
the  Secretary  notes  that  any  action 
taken  by  the  Department  to  enforce  the 
requirements  of  §  674.13  wil  arise  as  a 
result  of  audits  or  program  reviews  of 
the  institution,  and  as  such  will  be 
subject  to  an  administrative  review  and 
an  opportunity  for  a  hearing  under  the 
provisions  of  section  487  of  the  HEA.  In 
addition,  the  Secretary  believes  that 
adoption  of  a  specific  percentage  of 
losses  as  "allowable"  is  not  a  prudent 
step  for  several  reasons.  No  legal  basis 
is  apparent  for  such  a  prospective 
forgiveness  of  liability,  and  it  appears 


that  such  a  tolerance  might  have  the 
effect  of  lessening  collection  efforts. 

Comment:  Many  commenters  strongly 
opposed  the  mandatory  inclusion  of  the 
word  "Federal "  in  S  674.19(a)  for 
identifying  an  account  in  which  Federal 
funds  are  deposited.  The  commenters 
cite  added  cost  and  confusion  of  check 
printing  and  disbursements. 
Commenters  from  State  institutions 
stated  they  could  not  comply  with  this 
proposal  because  of  dealing  with  State 
Treasuries.  In  addition,  numerous 
commenters  objected  stroiigly  to  the 
proposed  regulation  requiring  an 
institution  to  keep  its  NDSL  and  Perkins 
loans  fund  cash  in  a  separate  account. 
Many  of  these  commenters  cited  the 
undue  administrative  burden  and  the 
cost  of  maintaining  the  account.  Other 
commenters  suggested  that  the 
requirement  of  a  separate  account 
should  be  mandated  on  an  individual 
basis  for  those  institutions  that  did  not 
maintain  acceptable  accounting 
practices. 

Response.  A  change  has  been  made. 
The  Secretary  has  deleted  the 
requirement  that  the  institution  include 
the  name  "Federal"  in  the  name  of  the 
account.  However,  this  final  rule 
continues  to  provide  that  institutions 
must  either  notify  the  bank  in  writing  of 
the  Federal  character  of  the  account,  or 
include  that  phrase  in  the  name  of  the 
account.  However,  to  further  clarify  the 
nature  of  the  funds  on  deposit  in  Title  IV 
program  accounts,  the  Secretary  has 
added  language  to  this  section  to 
establish  more  clearly  that  character. 
First,  the  rule  now  articulates  what 
has  always  been  clear  under  the  statute 
and  Department  policy:  Title  IV  funds 
may  be  used  by  the  institution  only  for 
program  purposes.  See  20  U.S.C. 
1094(a)(1).  The  sum  of  the  Title  IV  funds 
on  deposit  in  the  institution's  accounts 
must  therefore  always  at  least  equal  the 
amount  of  those  funds  it  has  received 
but  not  yet  spent  on  program  purposes. 
§  674.19(a)(3)(i).  By  accepting  these 
fimds  from  the  Department,  moreover, 
the  institution  accepts  a  fiduciary 
responsibility  for  these  funds;  under 
traditional  common  law  principles,  the 
institution  that  depletes  these  accounts 
containing  Title  IV  funds  is  deemed  to 
make  any  subsequent  deposits  of 
institutional  funds  into  these  accounts 
with  the  intention  of  restoring  to  the 
depleted  accounts  trust  funds  previously 
illegally  withdrawn.  The  Secretary 
recognizes  that  such  restorative  deposits 
are  commonly  made  by  institutions  with 
specific  intent  that  the  restored  funds 
become  Title  IV  funds,  and  that  such 
funds  be  used  for  disbursement  to 
students.  Indeed,  the  Department  has. 


over  the  years,  directed  institutions  to 
satisfy  liabilities  for  misspent  funds  by 
dopositing  in  these  Title  IV  accounts  the 
amount  of  institutional  funds  that  would 
otherwise  have  been  paid  over  to  the 
Department  to  satisfy  its  claim, 

"The  Secretary  under  this  rule  places 
no  additional  burden  on  the  institution, 
w  hich  was  already  under  a  legal 
obligation  to  restore  improperly 
withdrawn  Title  IV  funds;  rather,  the 
purpose  of  this  rule  is  to  make  clear  that 
the  Secretary — and  the  institution — 
regard  these  non-Federal  funds 
deposited  to  depleted  Title  IV  accounts 
to  become  part  of  the  Title  IV  trust  funds 
which  the  institution  holds  as  fiduciary. 
These  funds  therefore  become,  as  part  of 
the  trust  fimd.  immune  from  attachment 
by  third  parties  to  the  same  extent  as 
the  Federal  advances  they  replaced.  The 
Secretary  also  agrees  that  only  those 
institutions  that  do  not  maintain 
acceptable  accounting  practices  should 
be  required  to  maintain  funds  in  a 
separate  Direct/Perkins  account.  The 
regulation  has  been  modified 
accordingly. 

Section  674.31 — Promissory  note. 

Comment:  Several  commenters 
objected  to  the  provision  that  the 
promissory  note  be  limited  to  either  one 
piece  of  paper  (front  and  back)  or  be 
multiple  pages  with  the  borrower's 
signature  on  each  page.  The  commenters 
believed  that  this  is  a  cumbersome 
practice  that  would  only  increase 
clerical  error  and  workload.  The 
commenters  suggested  the  use  of  a 
multiple  page  document  using  the  format 
"page  one  of  five,  piage  two  of 
five.  *  •  *" 

Response:  A  change  has  been  made. 
The  Secretary  has  added  to  the  final 
regulations  the  alternate  provision 
suggested  by  the  commenters  allowing  a 
J*    multiple  page  promissory  note,  listing 
'   the  total  number  of  pages  in  the  note  as 
well  as  the  number  of  each  page. 

Comment:  One  commenter 
encouraged  the  Department  to  require 
co-signers  on  every  Perkins  Loan 
Promissory  note  as  an  aid  to  collection. 

Response:  No  change  has  been  made. 
Section  464  of  the  HEA  forbids  use  of  an 
endorser  unless  the  borrower  is  a  minor 
and  the  note  would  not.  for  that  reason, 
constitute  an  enforceable  obligation 
under  local  law.  An  institution  that 
requires  a  cosigner,  however,  must 
ensure  that  the  obligation  of  the  cosigner 
or  endorser  is  itself  legally  enforceable. 

Comment:  One  commenter  suggested 
that  a  final  provision  be  added  to  the 
promissory  note  section  that  states  that 
the  lending  institution  should  secure  the 
borrower's  permission  before  sending 
any  information  about  the  borrower's 


account  to  a  credit  bureau.  The 
conunenter  feared  that  the  proposed 
requirement  would  violate  the  general 
provision  in  the  Family  Education  Rights 
and  Privacy  Act  (FERPA). 

Response:  No  change  has  been  made. 
The  Secretary  has  interpreted  20  U.S.C. 
1232g(b)(l)(D).  and  in  particular  34  CFR 
99.31(a)(4)(iv),  to  permit  the  disclosure 
of  information  regarding  default  on  a 
Perkins  (NDSL)  loan  to  credit  bureaus. 
These  provisions  of  FERPA  and 
regulations  permit  the  institution  to 
disclose  information  contained  in  the 
student's  educational  record  without  the 
student's  consent  if  the  disclosure  is 
necessary  for  enforcement  of  the  terms 
of  financial  aid  which  the  student  has 
received;  reporting  the  default  to  a 
credit  bureau  is  clearly  authorized  by 
this  authority. 

Comment:  One  commenter  suggested 
changing  the  language  of  the  sample 
promissory  note  that  addresses  the 
consequences  to  the  borrower  of  default 
and  of  acceleration  of  the  loan.  The 
commenter  suggested  that  the  note 
should  read  that  the  borrower  "will 
lose"  deferment  or  cancellation  benefits 
for  service  performed  after  the 
institution  accelerates  the  loan. 

Response:  A  change  has  been  made. 
The  Secretary  has  changed  the 
promissory  note  according  to  these 
provisions  as  adopted  in  this  final  rule. 

Comment  Three  commenters  stated 
that  for  clarity  and  simplicity  a  standard 
$2  per  month  penalty  charge  should  be 
used  regardless  of  the  fi^quency  with 
which  the  borrower  is  billed. 

Response:  A  change  has  been  made. 
Recent  statutory  changes  in  the  Higher 
Education  Amendments  of  1986  have 
replaced  the  late  charge  based  on 
specific  dollar  charges  for  each  late 
installment  ($1  for  the  first  month,  $2  for 
each  month  or  part  of  a  month 
thereafter,  if  repayments  are  made  on  a 
monthly  basis,  and  $3  or  $6  for  each 
interval  or  part  thereof  for  bimonthly  or 
quarterly  repayment  intervals),  with  a 
late  charge  provision  that  requires  the 
institution  to  assess  a  late  payment 
charge  on  each  late  payment,  based  on 
the  costs  of  performing  activities 
required  in  Subpart  C  of  these 
regulations  for  the  billing  cycle  [See: 
§  674.44).  as  long  as  the  total  charges  do 
not  exceed  20  percent  of  the  amount  of 
the  borrower's  monthly,  bimonthly  or 
quarterly  payment.  Section  674.31(b)(5) 
of  the  final  regulations  has  been 
amended  to  read  accordingly. 

Comment:  One  commenter  suggested 
the  elimination  of  S  674.31(b)(2)  which 
gives  the  borrower  the  option  of  having 
graduated  installments  at  his  or  her 
request.  The  commenter  suggested  that 
the  decision  to  allow  graduated 


installments  should  be  entirely  that  of 
the  institution. 

Response:  No  change  has  been  made. 
The  Secretary  believes  that  keeping  a 
borrower  in  repayment  status  is  a  more 
important  objective  than  requiring  equal 
payments.  If  a  borrower  requests  a 
graduated  repayment  schedule,  it  is 
indicative  that  the  borrower  intends  to 
repay  the  loan. 

Comment:  One  commenter  stated  that 
the  timely  filing  of  cancellation  and 
deferment  requests  should  be  clearly 
stated  as  a  borrower  responsibility. 

Response:  A  change  has  been  mado. 
The  Secretary  agrees  with  the 
commenter  and  the  note  has  been 
changed  accordingly. 

Comment:  One  commenter  suggested 
that  Perkins  loans  be  reported  to  credit 
bureaus  and  have  their  status  updated 
on  a  monthly  basis.  Another  commenter 
asked  if  the  IRS  tax  offset  provision 
should  be  included  in  the  note. 

Response:  No  change  has  been  made. 
The  Secretary  has  interpreted  FERPA 
and  its  implementing  regulations, 
especially  34  CFR  99.31(a)(4)(iv),  to 
permit  reporting  delinquent  or  defaulted 
loans  to  credit  bureaus  without  the 
borrower's  consent.  An  institution  that 
wishes  to  report  other  loans  to  credit 
bureaus  may  do  so  only  with  the 
consent  of  the  borrower.  An  institution 
must  report,  according  to  the  reporting 
procedures  of  the  bureau,  any  changes 
in  account  status.  The  Federal  income 
tax  refund  offset  program  is  only  a  pilot 
program  at  present,  and  for  that  reason 
it  is  premature  to  include  notice  of  this 
collection  tool  among  routine 
disclosures. 

Comment:  One  commenter  felt  that  an 
institution  should  be  allowed  to  recover 
all  of  the  costs  of  collection — either  from 
the  NDSL  revolving  fund  or  directly 
from  a  defaulted  borrower.  The 
commenter  advocated  the  deletion  of 
the  25  percent  limitation  on  contingent 
fee  charges  by  collection  firms  that  may 
be  assessed  against  the  borrower. 

Response:  A  change  has  been  made. 
In  the  past,  an  institution  that  used  a 
collection  firm  and  intended  to  pass  on 
to  the  debtor  the  cost  incurred  in  paying 
the  collection  firm  was  directed  to 
include  in  the  promissory  note  a 
provision  specifying  that  the  amount 
charged  the  borrower  would  not  exceed 
25  percent  of  the  outstanding  principal 
and  interest  due  on  the  loan.  This 
direction  was  based  on  an  interpretation 
by  staff  of  the  Federal  Trade 
Commission  (FTC)  that  section  808  of 
the  Fair  Debt  Collection  Practices  Act 
required  a  specific  identification  of  the 
type  and  amount  of  such  charges.  The 
FTC  has  since  revised  this  position  (45 
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FR  8027.  March  7. 1986)  and  the       I 
Department  has  removed  this  provision 
from  the  model  promissory  note.  Section 
4d4A  of  the  Higher  Education  Act. 
added  by  Pub.  L.  99-272.  darifies  tke 
consequences  of  default  as  subjecting 
the  defaulting  borrower  to  liability  for 
reasonable  collection  costs,  in  addition 
to  other  charges  specified  in  the  law. 
such  as  late  charges.  Final  regulations 
for  Subpart  C  of  this  part  will  address 
this  issue  of  recovery  from  the  debtor  of 
the  costs  of  collection. 


Section  674.33— Repayment. 

Comment  Several  commenters 
remarked  that  proposed  §  674^(b) 
which  addressed  "niinimum  repayment 
rates"  was  unclear  and  urmecessarily 
complex.  These  commenters  felt  that 
institutions  should  be  permitted  to  use  a 
general  pro  rata  concept  when 
determining  how  much  each  account 
should  be  repaid.  These  commenters 
were  also  of  the  opinion  that  paragraph 
(b)  is  inconsistent  with  the  intent  of  the 
statute  because  requiring  minimum 
repayments  to  be  made  on  one  loan 
while  another  is  deferred  deprives  the 
borrower  of  the  benefit  of  the  grace 
period  or  deferment  prescribed  by  the 
statute. 

Response:  No  change  has  been  made. 
The  minimum  repayment  rates  and  the 
deferment  provisions  are  dictated  by 
statute  and  therefore  cannot  be 
changed.  See  i  674.33(b). 

Comment:  Three  commenters 
expressed  the  opinion  that  notifying  the 
Secretary  of  all  loans  that  were  being 
extended  past  the  standard  ten-year 
repayment  period  served  no  useful 
purpose.  Two  commenters  suggested 
that  such  extensions  only  be  reported  on 
the  Fiscal  Operations  Report  and 
Application  to  Participate  in  the 
campus-based  programs  (FISAP).  One 
commenter  was  opposed  to  granting  any 
extension  in  the  repayment  period  due 
to  a  borrower's  low  income. 

Response:  A  change  has  been  made. 
The  Secretary  agrees  with  the  comment 
that  notifying  the  Department  of  all 
loans  that  have  been  extended  beyond 
the  ten-year  repayment  period  is  an 
unnecessary  institutional  burden.  The 
authority  to  extend  the  borrower's 
repayment  penod  remains  with  the 
institution. 

Section  674.34 — Deferment  of 
Repayment — Perkins  loans. 

Section  674.35 — Deferment  of 
Repayment — Direct  loans  made  on  or 
after  October  1.  1980. 

Comment  There  were  fifteen 
comments  relative  to  the  internship 
deferment  provision.  Tvro  commenters 


believed  the  Secretary  should  not 
continue  to  require  a  bachelor's  degree. 
One  commenter  stated  that  the 
specificity  of  the  proposed  provision 
would  be  beneficial  to  the  institution  in 
making  its  decision  on  a  request  for 
deferment.  However,  all  of  the  other 
respondents  believed  that  the  new 
requirements  were  burdensome,  time- 
consuming  and  of  little  benefit. 

Response:  No  change  has  been  made. 
This  requirement  conforms  with  all  Title 
IV  statutory  and  program  provisions  for 
internships. 

Comment  One  commenter  requested 
more  specificity  regarding  when  a  grace 
period  begins  and  ends.  The  inquirer  felt 
there  was  confusion  between  date- 
specific  or  month-specific 
interpretations. 

Response:  No  change  has  been  made. 
Section  464  provides  that  the  repayment 
period  begins  nine  months  after  the  date 
on  which  the  borrower  ceases  to  be 
enrolled  as  at  least  a  half-time  student. 
The  grace  period  is  between  these  two 
dates.  It  is  determined  by  specific  dates, 
and  cannot  be  rounded  to 
approximations  coinciding  with 
calendar  months. 

Section  674.37— Deferment  Procedures. 

Comment  A  wide  range  of  comments 
were  received  on  this  section.  One 
respondent  was  confused  by  the  options 
available  to  the  institution  when  a  note 
has  not  been  accelerated.  Another 
commenter  questioned  if  the  borrower 
must  pay  the  amount  in  default  before 
he  or  she  may  be  granted  a  deferment 
Another  commenter  wanted  the 
institution  to  retain  options  because  it 
provided  leverage  needed  to  collect 
some  loans.  Two  other  commenters 
believed  that  this  regulation  would  be 
unfair  to  borrowers  whose  deferments 
were  not  processed  through  no  fault  of 
the  borrower.  They  also  expressed  the 
concern  that  the  regulation  would  be  a 
deterrent  to  accelerating  any  loans.  Four 
commenters  believed  that  not 
calculating  the  interest  had  little  or  no 
significance  except  to  place  an 
additional  costly  administrative  burden 
on  institutions. 

Response:  A  change  has  been  made. 
Section  674.37  has  been  re-written  to 
clarify  deferment  procedures.  To  quaKfy 
for  a  deferment  on  a  loaa  a  borrower 
must  submit  to  the  institution  to  which 
the  loan  is  owed  a  written  request  for  a 
deferment  with  documentation  required 
by  the  institution,  and  must  do  so  by  the 
date  that  the  institution  establishes. 

After  a  loan  is  in  default,  the 
institution  may,  at  its  discretion,  grant  a 
deferment  if  the  borrower  signs  and 
complies  with  a  new  repayment 
agreement  on  the  loan.  The  institution 


may  do  so  even  after  It  accelerates  the 
defaulted  loan.  An  institution  may  in 
these  cases  insist  that  the  borrower 
immediately  repay  some  or  all  of  the 
amounts  previously  scheduled  to  be 
repaid  before  the  date  on  which  the 
institution  made  its  determination  that 
the  borrower  had  demonstrated  that 
grounds  for  a  deferment  existed,  plus 
late  charges  and  collection  costs. 
Institutions  are  not  required  to  grant 
deferments  on  loans  in  default,  however, 
if  they  do  so,  by  securing  a  new 
agreement,  there  is  no  reason  to  forego 
the  recovery  for  the  Fund  of  the  accrued 
interest  on  that  loan.  If  the  institution 
regards  the  calculation  of  past-due, 
accrued  interest  as  unduly  burdensome, 
it  may  deny  deferments  on  a  defaulted 
loan. 

Pubbc  Comcnts  and  Departmental 
Responses  Relating  to  Part  675  (CWS) 

Section  675.6— Program  Participation 
Agreement 

Comment  A  few  commenters  noted 
that  the  requirement  in  §  675,8|c)  that 
the  institution  make  non-CWS 
institutional  jobs  reasonably  available 
to  the  extent  of  available  funds  is  more 
restrictive  than  the  statute.  The 
regulation  uses  the  phrase  "  *  *  *  non- 
CWS  institutional  jobs  but  the 

statute  stales  "  *  *  *  equivalent 
employment  offered  or  arranged  *  *  *." 
These  commenters  recommended  that 
the  regulation  be  changed  to  conform 
with  the  statute. 

Response:  A  change  has  been  made. 
The  Secretary  agrees  with  the 
commenters  and  §  675.8  has  been 
rewritten  to  conform  with  the  statute. 

Section  675.18— Use  of  funds. 

Comment  Two  commenters  objected 
to  the  proposed  requirement  in  %  675.18 
that  before  an  institution  may  spend  its 
current  year  CWS  allocation,  it  shall 
spend  any  funds  carried  forward  from 
the  previous  year.  The  commenters 
stated  that  the  requirement  would  be 
administratively  burdensome  because 
institutions  commingle  sudi  funds  with 
current  year  funds  and  it  would  be 
difficult  for  an  institution  to  demonstrate 
which  funds  were  used  first. 

Response:  No  change  has  been  made. 
An  institution  most  spend  any  funds 
carried  forward  from  the  previous  year 
before  spending  its  current  year  CWS 
allocation.  The  Secretary  has  the 
authority  to  reallocate  unused  current 
year  CWS  funds  to  other  institutions. 
Therefore,  to  identify  accurately  the 
amount  of  such  unused  current  year 
funds,  it  is  necessary  for  institutions  to 
spend  first  those  funds  carried  forward 


from  the  previous  year.  Further,  the 
Department  of  Education  may  not 
commingle  different  CWS  annual 
appropriations  in  its  accounting  system, 
by  law;  therefore  these  funds  must  also 
be  reported  separately  by  the  institution. 

Section  675.19— Fiscal  Procedures  and 
Records. 

Comment  Many  commenters  objected 
to  the  proposed  rule  in  §  675.19  which 
would  require  the  institution  to  maintain 
a  time  record  in  clock  time  sequences. 
Most  of  these  commenters  cited 
increased  administrative  burden  on 
institutions,  prohibitive  costs 
(redesigning  time-cards,  time  sheets,  and 
systems),  and  the  difficulty  for  State- 
administered  institutions  to  comply  due 
to  standardized  forms  and  procedures 
for  State  employees.  Many  of  them 
stated  that  this  method  is  more  prone  to 
error  and  will  lead  students  to  falsify 
records.  Some  commenters 
recommended  that  this  rule  may  be 
necessary  only  for  certain  institutions 
where  audits  have  uncovered  flagrant 
abuse  of  the  present  method. 

One  commenter  agreed  that  the 
proposal  was  appropriate,  but  stated 
that  several  months  would  be  required 
to  implement  it  because  of  the  changes 
necessary  in  financial  aid  offices  and 
payroll  systems. 

Response:  A  change  has  been  made. 
In  order  to  complement  existing  payroll 
processes,  the  Secretary  has  revised  the 
requirement  to  provide  that  the 
certification  must  contain,  or  be 
supported  by,  time  records  in  clock-time 
sequence. 

Section  675.21  (§675.21  in  NPRMJ— 
Institutional  employment 

Comment  Two  commenters  suggested 
that  the  areas  of  contracted  services  for 
CWS  employment  in  other  than 
proprietary  institutions  should  be 
expanded.  The  commenters  stated  that 
the  wording  "such  as  food,  service, 
cleaning,  maintenance  or  security" 
makes  it  unclear  as  to  whether  other 
areas  are  allowed. 

Response:  No  change  has  been  made. 
The  regulation  lists  the  most  common 
examples  of  areas  of  contracted  services 
to  which  CWS  students  may  be 
employed. 

Comment  One  commenter  objected  to 
the  wording  of  §  675.21(d)(2), 
specifically  the  statement  "The 
institution  may  enter  into  an  agreement 
ONLY  with  a  reliable  agency  *  *  *." 
The  commenter  suggested  the  deletion 
of  the  word  "reHable"  because  it  is 
judgmental  and  unnecessary. 

Response:  A  change  has  been  made. 
The  Secretary  recognizes  the  judgmental 
nature  of  the  word  "reliable"  and  has 


deleted  this  word.  The  reference  to  the 
agreement  between  institutions  and 
organizations  has  been  moved  to 
§  675.20(b)  of  the  final  regulations. 

Comment  A  few  commenters 
supported  the  rule  proposed  in 
§  675.21  (d)(4)(ii)  that  states  that  the 
employer  may  be  required  to  pay  such 
costs  as  the  employer's  share  of  social 
security  or  workers'  compensation; 
however,  the  commenters  expressed 
concern  that  the  regulation  does  not 
state  when  an  employer  must  pay  such 
costs. 

Response:  No  change  has  been  made. 
In  an  effort  to  allow  institutional 
fiexibility,  the  Secretary  does  not 
regulate  when  an  employer  must  pay 
these  costs.  The  decision  as  to  which 
entity  pays  these  costs  will  be  contained 
in  the  agreement  between  the  institution 
and  the  employing  agency. 

Section  675.23  (Previously  675.24)— 
CWS  Federal  share  limitations. 

Comment  Many  commenters  objected 
and  expressed  concern  about  the 
proposal  to  delete  the  option  which 
allows  an  institution  to  refund  excess 
funds  to  an  off-campus  employer  when 
the  insfitution  receives  more  money 
from  the  employer  than  is  required  to 
pay  the  non-Federal  share  of  wages  and 
the  administrative  costs.  The 
commenters  argued  that  this  proposal 
could  jeopardize  the  willingness  of  some 
off-campus  employers  to  participate  in 
the  CWS  program  and  to  deposit 
sufficient  funds  to  meet  institutional 
payroll  requirements.  They  also  stated 
that  the  accounting  procedures  would  be 
difficult,  since  the  excess  funds  would 
have  to  be  carried  from  one  fiscal  year 
to  the  next. 

Response:  A  change  has  been  made. 
The  Secretary  agrees  with  the 
commenters  and  the  option  will  remain 
in  the  regulations. 

The  Secretary  amends  Parts  674,  675. 
and  676  of  Title  34  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  674— PERKINS  LOAN  PROGRAM 

1.  The  authority  citation  for  Part  674  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1087aa-1087hh  and  20 
U.S.C.  421-429  unless  otherwise  noted. 

la.  The  Part  heading  and  Note  and 
Subparts  A  (consisting  of  §§  674.1 
through  674.20).  B  (consisting  of 
§§  674.31  through  674.39),  and  D 
(consisting  of  §5  674.51  through  674.60) 
of  Part  674  of  Title  34  of  the  Code  of 
Regulations  are  revised  to  read  as 
follows,  and  Appendices  A,  B,  and  C  are 
revised,  and  Appendices  D  and  E  arc 
added  to  read  as  follows: 


Note:  An  asterisk  (*)  indicates  provisions 
that  are  common  to  Parts  674.  675.  and  676. 
The  use  of  asterisks  will  assure  participating 
institutions  that  a  provision  of  one  regulation 
is  identical  to  the  corresponding  provisions  in 
the  other  two. 

Sul>part  A— General  Provisions 

Sec. 

674.1  Purpose  and  identification  of  common 
provisions. 

674.2  Definitions. 
*674.3    Application. 

674.4    Allocation  and  reallocation. 
674.5-«74.7    (Reserved.) 

674.8  Program  participation  agreement. 

674.9  Student  eligibility. 

674.10  Selection  of  students  for  loans. 

674.11  [Reserved.) 

674.12  Loan  maximums. 

674.13  Reimbursement  to  the  Fund. 

674.14  Overaward. 

'674.15    Coordination  with  BIA  grants. 

674.16  Making  and  disbursing  loans. 

674.17  Federal  interest  in  allocated  funds — 
transfer  of  Fund. 

674.18  Use  of  funds. 

674.19  Fiscal  procedures  and  records. 

674.20  Compliance  with  equal  credit 
opportunity  requirements. 

Subpart  B— Terms  of  Loans 

674.31  Promissory  note. 

674.32  Special  terms:  loans  to  less  than  half- 
time  student  borrowers. 

674.33  Repayment. 

674.34  Deferment  of  repayment — Perkins 
loans. 

674.35  Deferment  of  repayment — Direct 
loans  made  on  or  after  October  1, 1980. 

674.36  Deferment  of  repayment — Direct 
loans  made  before  October  1, 1980  and 
Defense  loans. 

674.37  Deferment  procedures. 

674.38  Postponement  of  loan  repayments  in 
anticipation  of  cancellation. 

674.39  Treatment  of  loan  repayments  where 
cancellation,  loan  repayments,  and 
minimum  monthly  repayments  apply. 


Subpart  D— Loan  Cancellation 

674.51  Special  definitions. 

674.52  Cancellation  procedures. 

674.53  Teacher  cancellation — Direct  and 
Perkins  loans. 

674.54  Teacher  cancellation — Defense 
loans. 

674.53    Cancellation  for  service  in  a  Head 
Start  program. 

674.56  Cancellation  for  military  service. 

674.57  Cancellation  for  volunteer  service — 
Perkins  loans. 

674.58  Cancellation  for  death  or  disability. 

674.59  No  cancellation  for  prior  service — no 
repayment  refunded. 

674.60  {Reimbursement  to  institutions  for 
loan  cancellation. 

Appendix  A — Promissory  Note — F>erkins 

Loan 
Appendix  B — Promissory  Note — Direct  Loan 
Appendix  C — Promissory  Note — Perkins 

Loan — Less  Than  Half-time  Student 

Borrower 
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Appendix  D — Promissory  Note — Direct 
Loan— Less  Than  Half-time  Sttidest 
Borrower 

Appendix  E— Examples  for  Computing 
Maximum  Penalty  Charges  (6  Mor>ths 
Unpaid  Overdue  Payments}  on  Direct 
Loans  Made  for  Periods  of  Enrollment 
before  |anH»ry  1. 1966  | 

Subpart  A— General  Provisions 

$  674.1    Purpose  and  identification  of 
common  provisions. 

(a)  The  Perkins  Loan  Program 
provides  low-interest  loans  to 
Tinancially  needy  students  attending 
institutions  of  higher  education  to  help 
them  pay  their  educational  costs. 

(b)(1)  The  Perkins  Loan  Program 
authorized  by  Title  IV-E  of  the  Hi^r 
Education  Act  of  1965  and  previously 
named  the  National  Direct  Student  Loan 
Program  is  a  continuation  of  the 
National  Defense  Student  Loan  Program 
authorized  by  Title  II  of  the  National 
Defense  Education  Act  of  1958.  AB 
rights,  privileges,  duties,  functions,  and 
obligations  existing  imder  Title  II  before 
the  enactment  of  Title  IV-E  continue  to 
exist. 

(2)  The  Secretary  conaders  any 
student  loan  fund  established  under 
Title  IV-E  to  include  the  assets  of  an 
institution's  student  loan  fund 
established  under  Title  II. 

*(c)  Provisions  in  these  regulations 
that  are  common  to  all  campus-based 
programs  are  identified  with  an  asterisk. 

(d)  Provisions  in  these  regulations  that 
refer  to  "loans"  or  "student  loans"  apply 
to  all  loans  made  under  Title  IV-E  of  the 
HEA  or  Title  II  of  the  National  Defense 
Education  Act 

(Authority:  20  VS.C.  «W7aa-10B7hh:  Pub.  L 
92-318,  sec.  137(dKl)> 


S6742 

*(a]  Subpart  A  of  the  Student 
Assistance  General  Provisions 
regulations.  34  CFR  Part  668.  sets  forth 
defmitions  of  the  following  terms  used 
in  this  part: 


Academic  year 

Award  year 

College  Work-Study  (CWS)  Program 

Defense  loan 

Direct  loan 

Enrolled 

Guaranteed  Student  Loan  (GSL)  Program 

HEA 

Income  Contingent  Loan  (ICL)  Program 

National  Defense  Student  Lx>an  Program 

National  Direct  Student  Loan  (NDSL 

Program 
Pell  Grant  Program 
Perkins  loan 
Perkins  Loan  Program 
PLUS  Program 
Secretary 
SLS  Program 
Supplemental  Educational  Opportunity  Grant 

(%OG)  Program 


[h]  The  Secretary  defines  other  terms 
used  in  this  part  as  follows: 

Default:  The  failure  of  a  borrower  to 
make  an  installment  payment  when  due 
or  to  comply  with  other  terms  of  the 
promissory  note  or  written  repayment 
agreement 

Default  rate:  Represented  as  a 
fraction: 

Defaulted  principal  amount  outstanding 

Matured  loans 

Defaulted  principal  amount 
outstanding:  (1)  The  total  loan  amount 
borrowed  from  an  institution's  Fund  that 
has  reached  the  repayment  stage  on 
those  loans  that  are — 

(i)  Repayable  monthly  and  in  default 
at  least  120  days:  or 

(ii)  Repayable  less  frequently  and  in 
default  at  least  180  days;  minus 

(2)  That  portion  of  these  loans  that 
have  been — 

(i)  Repaid  or  cancelled; 

(ii)  Referred  to  the  Secretary; 

(iii)  Assigned  to  the  Secretary; 

(iv)  Discharged  in  bankruptcy;  and 

(v)  Subject  to  a  satisfactory  written 
repayment  agreement  with  which  tlie 
borrower  is  currently  in  compliance. 

*  Expected  family  contribution  (EFC): 
The  amoimt  a  student  and  his  or  her 
spouse  and  family  are  expected  to  pay 
toward  the  studenf  s  cost  of  attendance. 

Federal  capital  contribution  (FCC): 
Federal  funds  allocated  or  reallocated  to 
an  institution  for  deposit  into  the 
institution's  Fund  under  section  462  of 
the  HEA. 

'Financial  need:  The  difference 
between  a  student's  cost  of  attendance 
and  his  or  her  EFC. 

'Full-time  student:  An  enrolled 
student  who  is  carrying  a  full-time 
academic  workload  (other  than  by 
correspondence) — as  determined  by  the 
institution — under  a  standard  applicable 
to  all  students  enrolled  in  a  particular 
program.  However,  an  institution's  full- 
time  standard  must  equal  or  exceed  one 
of  the  following  minimum  requirements: 

(1)  12  semester  hours  or  12  quarter 
hours  per  academic  term  in  an 
institution  using  a  semester,  trimester,  or 
quarters  system. 

(2)  24  semester  hours  or  38  quarter 
hours  per  academic  year  for  an 
institution  using  credit  hours  but  not 
using  a  semester,  trimester,  or  quarter 
system,  or  the  prorated  equivalent  for  a 
program  of  less  than  one  academic  year. 

(3)  24  clock  hours  per  week  for  an 
institution  using  clock  hours. 

(4)  In  an  institution  using  both  credit 
and  clock  hours,  any  combination  of 
credit  and  clock  hours  where  the  sum  of 
the  following  fractions  is  equal  to  or 
greater  than  one: 


Number  of  credit  hours  per  term 

12 
+ 
Number  of  clock  hours  per  week 


24 

(5)  A  series  of  courses  or  seminars 
which  equals  12  semester  hours  or  12 
quarter  hours  in  a  maximum  of  18 
weeks. 

(6)  The  work  portion  of  a  cooperative 
education  program  in  which  the  amount 
of  work  performed  is  eqnivalent  to  the 
academic  wwkload  of  a  full-time 
student 

Fund  (Perkins  Loan  Fund):  A  fund 
established  and  maintained  according  to 
§  674.8. 

Graduate  or  professional  student:  A 
student  who — 

(1)  Is  enrolled  in  a  program  or  course 
above  the  baccalaureate  level  at  an 
institution  of  higher  education  or  is 
enrolled  in  a  program  leading  to  a  first 
professional  degree; 

(2)  Has  completed  the  equivalent  of  at 
least  three  years  of  full-time  study  at  an 
institution  of  higher  education,  either 
prior  to  entrance  into  the  program  or  as 
part  of  the  program  itself;  and 

(3)  Is  not  receiving  Title  IV  aid  as  an 
imdergraduate  student  for  the  same 
period  of  enrollment 

Half-time  graduate  or  professional 
student:  An  enrolled  graduate  or 
professional  student  who  is  carrying  a 
half-time  academic  workload  as 
determined  by  the  institution  according 
to  its  own  standards  and  practices. 

Half-time  undergraduate  student:  An 
enrolled  undergraduate  student  who  is 
carrying  a  half-time  academic  workload, 
as  detemuned  by  the  institution,  which 
amounts  to  at  least  half  the  workload  of 
a  full-time  studnet  However,  the 
institution's  half-time  standards  must 
equal  or  exceed  the  equivalent  of  one  or 
more  of  the  foUowing  minimum 
requirements: 

(1)  6  semester  hours  or  6  quarter  hours 
per  academic  term  for  an  institution 
using  a  standard  semester,  trimester,  or 
quarter  system. 

(2)  12  semester  hours  or  18  quarter 
hours  per  academic  year  for  an 
institution  using  credit  hours  to  measure 
progress,  but  not  using  a  standard 
semester,  trimester,  or  quarter  system; 
or  the  prorated  equivalent  for  a  program 
of  less  than  one  year. 

(3)  12  clock  hours  per  week  for  an 
institution  using  dock  hours. 

(4)  12  hours  of  preparation  per  week 
for  a  student  enrolled  in  a  program  of 
study  by  correspondence.  Regardless  of 
the  workload,  no  student  enrolled  solely 


in  correspondence  study  is  considered 
more  than  half-time. 

Initial  grace  period:  That  period 
which  immediately  follows  a  period  of 
enrollment  and  immediately  precedes 
the  date  of  the  first  required  repayment 
on  a  loan.  This  period  is  generally  nine 
months  for  Perkins  loans.  Defense  loans, 
and  Direct  loans  made  before  October  1, 
1980.  and  six  months  for  other  Direct 
loans. 

'Institution  of  higher  education 
(institution):  A  public  or  private 
nonprofit  institution  of  higher  education, 
a  proprietary  institution  of  higher 
education,  or  a  postsecondary 
vocational  institution. 

Institutional  capital  contribution 
(ICC):  Institutional  funds  contributed  to 
establish  or  maintain  a  Fimd. 

Matured  loans:  The  total  principal 
amount  of  all  loans  made  to  students 
from  an  institution's  Fund  minus  the 
principal  amount  of  loans  made  from  the 
institution's  Fund  to  students  who — 

(1)  Are  enrolled  as  at  least  half-time 
students;  or 

(2)  Are  still  in  their  first  grace  period. 
' Payment  period:  A  semester, 

trimester,  or  quarter.  For  an  institution 
not  using  those  academic  periods,  it  is 
the  period  between  the  beginning  and 
the  midpoint  or  between  the  midpoint 
and  the  end  of  an  academic  year. 

Post-deferment  grace  period:  That 
period  of  six  consecutive  months  which 
immediately  follows  the  end  of  certain 
periods  of  deferment  and  precedes  the 
date  on  which  the  borrower  is  required 
to  resume  repayment  on  a  loan. 

Student  loan:  For  this  part  means  a 
Direct  Loan,  Defense  Loan,  or  a  Perkins 
Loan. 

Undergraduate  student:  A  student 
enrolled  in  an  undergraduate  course  of 
study  at  an  institution  of  higher 
education  who — 

(1)  Has  not  earned  a  baccalaureate  or 
first  professional  degree;  and 

(2)  Is  in  an  undergraduate  course  of 
study  which  usually  does  not  exceed  4 
academic  years,  or  is  enrolled  in  a  4  to  5 
academic  year  program  designed  to  lead 
to  a  first  degree.  A  student  enrolled  in  a 
program  of  any  other  length  is 
considered  an  undergraduate  student  for 
only  the  first  4  academic  years  of  that 
program. 

(Authority:  20  U.S.C.  1087aa-1087hh) 

*§  674.3    Applicatfoa 

(a)  To  participate  in  the  Perkins  Loan 
Program,  an  institution  shall  file  an 
application  with  the  Secretary  before  an 
annually  established  closing  date. 

(b)  The  application  must  be  on  a  form 
approved  by  the  Secretary  and  contain 
the  information  needed  by  the  Secretary 
to  determine  the  institution's  allocation 


or  reallocation  of  the  Perkins  Loan 
Program  funds  under  section  482  of  the 
HEA. 

(Authority:  20  U.S.C  1087bb) 

§  674.4    Allocation  and  reallocation. 

(a)  The  Secretary  allocates  Federal 
capital  contributions  to  institutions 
participating  in  the  Perkins  Loan 
program  in  accordance  with  section  462 
of  the  HEA. 

(b)  The  Secretary  reallocates  Federal 
capital  contributions  to  institutions 
participating  in  the  Perkins  Loan 
program  in  a  manner  that  best  carries 
out  the  purpose  of  section  462  of  the 
HEA. 

(c)  As  used  in  section  462  of  the  HEA, 
"Eligible  institutions  offering 
comparable  programs  of  instruction" 
means  institutions  that  are  being 
compared  with  the  applicant  institution 
and  that  fall  within  one  of  the  following 
six  categories: 

(1)  Cosmetology. 

(2)  Business. 

(3)  Trade/Technical. 

(4)  Art  Schools. 

(5)  Other  Proprietary  Institutions. 

(6)  Non-Proprietary  Institutions. 

(d)  Payment  to  institutions.  The 
Secretary  allocates  funds  for  a  specific 
period  of  time.  The  Secretary  pays  an 
institution  its  allocation  in  periodic 
installments  and  may  make  these 
payments  in  advance  or  by  way  of 
reimbursement  The  Secretary  bases  the 
amounts  of  these  installments  on 
periodic  fiscal  reports. 

(Authority:  20  U.S.C.  1087bb) 
§§674.5-674.7    [Reserved] 

§  674.8    Program  participation  agreement 

To  participate  in  the  Perkins  Loan 
program,  an  institution  shall  enter  into  a 
participation  agreement  with  the 
Secretary.  The  agreement  provides  that 
the  institution  shall  use  the  funds  it 
receives  solely  for  the  purposes 
specified  in  this  part  and  shall 
administer  the  program  in  accordance 
with  the  Act,  this  part  and  the  Student 
Assistance  General  Provisions 
regulations.  34  CFR  Part  668.  The 
agreement  further  specifically  provides, 
among  other  things,  that — 

(a)  The  institution  shall  establish  and 
maintain  a  Fund  and  shall  deposit  unto 
the  Fund- 

(1)  FCC  received  under  this  subpart; 

(2)  ICC  equal  to  at  least  one-ninth  of 
the  FCC  described  in  paragraph  (a)(1)  of 
this  section; 

(3)  Payments  of  principal,  interest,  late 
charges  and  collection  costs  on  loans 
from  the  Fund; 


(4)  Payments  to  the  institution  as  the 
result  of  loan  cancellations  under 
section  465(b)  of  the  Act; 

(5)  Any  other  earnings  on  assets  of  ihe 
Fund,  including  the  interest  earnings  of 
the  funds  listed  in  paragraphs  (a)(1) 
through  (4)  of  this  section  net  of  bank 
charges  incurred  with  regard  to  Fund 
assets  deposited  in  interest-bearing 
accounts;  and 

(6)  Proceeds  of  short-term  no-interest 
loans  made  to  the  Fund  in  anticipation 
of  collections  or  receipt  of  FCC. 

(b)  The  institution  shall  use  the  money 
in  the  Fund  only  for — 

(1)  Making  loans  to  students; 

(2)  Administrative  expenses  as 
provided  for  in  §  674.18(b); 

(3)  Capital  distributions  provided  for 
in  section  466  of  the  Act; 

(4)  Litigation  costs  (see  §674.47); 

(5)  Other  collection  costs,  agreed  to  by 
the  Secretary  in  connection  with  the 
collection  of  principal,  interest,  and  late 
charges  on  a  loan  made  from  the  Fund 
(see  S  674.47);  and 

(6)  Repayment  of  any  short-term,  no- 
interest  loans  made  to  the  Fund  by  the 
institution  in  anticipation  of  collections 
or  receipt  of  FCC. 

(c)  The  institution  shall  submit  an 
annual  report  to  the  Secretary 
containing  information  about  loans  in 
default — 

(1)  120  days  or  more  for  loans 
repayable  in  monthly  installments;  or 

(2)  180  days  or  more  for  loans 
repayable  in  less  frequent  installments. 

(d)(1)  If  an  institution  determines  not 
to  service  or  collect  a  loan,  the 
institution  may  assign  its  rights  to  the 
loan  to  the  United  States  without 
recompense  at  the  beginning  of  a 
repayment  period;  or 

(2)  If  a  loan  is  in  default  despite  due 
diligence  on  the  part  of  the  institution  in 
collecting  the  loan,  the  institution  may 
assign  its  rights  to  the  loan  to  the  United 
States  without  recompense. 

(e)  To  assist  institutions  in  collecting 
outstanding  loans,  the  Secretary 
provides  to  an  institution  the  names  and 
addresses  of  borrowers  or  other 
information  relevant  to  collection  which 
is  available  to  the  Secretary. 

(f)  The  institution  shall  provide  the 
loan  information  required  by  section 
463A  of  the  HEA  to  a  borrower. 

(Authority:  20  U.S.C  10B7cc.  1087cc-l.  1094) 

§  674.9    Student  englbiltty. 

A  student  at  an  institution  of  higher 
education  is  eligible  to  receive  a  loan 
under  the  Pericins  Loan  program  for  an 
award  year  if  the  student — 

(a)  Meets  the  relevant  eligibility 
requirements  contained  in  34  CFR  668.7; 
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(b)  Is  enrolled  or  accepted  for 
enrollment  as  an  undergraduate, 
graduate  or  professional  student  at  the 
institution; 

(c)  Has  financial  need  as  determined 
in  accordance  with  Part  F  of  Title  IV  of 
the  HEA.  A  meml)er  of  a  religious  order 
(an  order,  community,  society,  agency, 
or  organization)  who  is  pursuing  a 
course  of  study  at  an  institution  of 
higher  education  is  considered  to  have 
no  financial  need  if  that  religious  order- 

(1)  Has  as  its  primary  objective  the 
promotion  of  ideals  and  beliefs 
regarding  a  Supreme  Being: 

(2)  Requires  its  members  to  forego 
monetary  or  other  support  substantially 
beyond  the  support  it  provides:  and 

(3)  Directs  the  member  to  pursue  the 
course  of  study  or  provides  subsistence 
support  to  its  members; 

(d)  Has  received  for  that  award  year, 
if  an  undergraduate  student — 

(1)  A  SAR  as  a  result  of  applying  for  a 
grant  under  the  Pell  Grant  Program:  or 

(2)  A  preliminary  determination  of 
eligibility  or  ineligibility  for  a  Pell  Grant 
by  the  institution's  financial  aid 
administrator  after  applying  for  a  SAR 
with  a  Pell  Grant  Processor  and 

(e)  Is  willing  to  repay  the  loan.  Failure 
to  meet  payment  obligations  on  a 
previous  loan,  including  a  loan 
discharged  in  bankruptcy,  is  evidence 
that  the  student  is  unwilling  to  repay  the 
loan. 

(Authority;  20  U.S.C.  1087dd  and  1091) 

§  674.10    Selection  of  students  for  loans. 

(a)(1)  An  institution  shall  make  loans 
under  this  part  reasonably  available,  to 
the  extent  of  available  funds,  to  all 
students  eligible  under  §  674.9  but  shall 
give  priority  to  those  students  with 
exceptional  fmancial  need. 

(2)  The  institution  shall  define 
exceptional  financial  need  for  the 
purpose  of  the  priority  described  in 
paragraph  (a)(1)  of  this  section  and  shall 
develop  procedures  for  implementing 
that  priority. 

(b)  If  an  institution's  allocation  of  FCC 
is  directly  or  indirectly  based  on  the 
financial  need  demonstrated  by  students 
attending  the  institution  as  less  than 
full-time  students,  the  institution  shall, 
consistent  with  the  requirements  of 
paragraph  (a)  of  this  section,  award  a 
reasonable  proportion  of  its  allocation 
to  those  students. 

(c)  The  institution  shall  establish 
selection  procedures  and  these 
procedures  must  be — 

(1)  In  writing: 

(2)  Uniformly  applied:  and 

(3)  Maintained  in  the  institution's 
files. 

(Authority:  20  U.S.C.  10e7cc  and  1087dd) 


§674.11    [Reserved] 


§  674.12    Loan  maximums. 

The  cumulative  maximum  amount  of 
Defense  Loans,  Direct  loans  and  Perkins 
loans  an  eligible  student  may  borrow 
is — 

(a)  $4,500  for  a  student  who  has  not 
completed  2  academic  years  of  study 
toward  a  bachelor's  degree; 

(b)  $9,000  for  a  student  who  has 
completed  2  academic  years  of  study 
toward  a  bachelor's  degree  and  has 
achieved  third-year  status  but  has  not 
received  the  degree:  and 

(c)  $18,000  for  study  toward  a 
professional  or  graduate  degree. 

(d)  The  maximum  amounts  listed  in 
paragraphs  (a),  (b)  and  (c)  of  this  section 
include  any  amount  borrowed 
previously  under  Title  IV-E  of  the  HEA 
at  any  institution,  regardless  of  any  . 
amounts  that  may  have  been  repaid  to 
the  Fund  at  any  institution. 

(Authority:  20  U.S.C.  1087dd) 

§  674.13    ReimtNifsement  to  the  Fund. 

(a)  The  Secretary  requires  an 
institution  to  reimburse  its  Fund  in  an 
amount  equal  to  that  portion  of  the 
outstanding  balance  of — 

(1)  A  loan  disbursed  by  the  institution 
to  a  borrower  in  excess  of  the  amount 
that  the  borrower  was  eligible  to 
receive,  as  determined  on  the  basis  of 
information  the  institution  had,  or 
should  have  had,  at  the  time  of 
disbursement:  or 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  defaulted  loan  with 
regard  to  which  the  institution  failed — 

(i)  To  record  or  retain  the  loan  note  in 
accordance  with  the  requirements  of 
this  part: 

(ii)  To  record  advances  on  the  loan 
note  in  accordance  with  the 
requirements  of  this  part;  or 

(iii)  To  exercise  due  diligence  in 
collecting  in  accordance  with  the 
requirements  of  this  part. 

(b)  The  Secretary  does  not  require  an 
institution  to  reimburse  its  Fund  for  the 
portion  of  the  outstanding  balance  of  a 
defaulted  loan  described  in  paragraph 
(a)(2)  of  this  section — 

(1)  That  the  institution — 

(i)  Recovers  from  the  borrower  or 
endorser  or 

(ii)  Demonstrates,  to  the  Secretary's 
satisfaction,  would  not  have  been 
collected  from  the  borrower  or  endorser 
even  if  the  institution  complied  in  a 
timely  manner  with  the  due  diligence 
requirements  of  Subpart  C  of  this  part: 
or 

(2)  On  which  the  institution  obtains  a 
judgment. 

(c)  An  institution  that  is  required  to 
reimburse  its  Fund  under  paragraph  (a) 


of  this  section  shall  also  reimburse  the 
Fund  for  the  amount  of  the 
administrative  cost  allowance  claimed 
by  the  institution  for  that  portion  of  the 
loans  to  be  reimbursed. 

(d)  An  institution  that  reimburses  its 
Fund  under  paragraph  (a)  of  this  section 
thereby  acquires  for  its  own  account  all 
the  right,  title  and  interest  of  the  Fund  in 
the  loan  for  which  reimbursement  has 
been  made. 


(Authority:  20  U.S.C.  1087dd-1087hh) 

*§  674.14    Overaward. 

(a)  Overaward  prohibited.  *(1)  An 
institution  may  only  award  or  disburse  a 
Direct  loan  or  a  Perkins  loan  to  a 
student  if  that  loan,  combined  with  the 
other  resources  the  student  receives, 
does  not  exceed  the  student's  financial 
need. 

(2)  When  awarding  and  disbursing  a 
Direct  loan  or  a  Perkins  loan  to  a 
student,  the  institution  shall  take  into 
account  those  resources  it — 

(i)  Can  reasonably  anticipate  at  the 
time  it  awards  loan  funds  to  the  student: 

(ii)  Makes  available  to  its  students:  or 

(iii)  Knows  about. 

(3)(i)  If  a  student  receives  additional 
resources  before  the  institution 
advances  the  loan,  and  the  total 
resources  including  the  loan  exceed  the 
student's  need,  and  the  excess  is  not 
from  employment,  the  overaward  is  the 
amount  that  exceeds  need. 

*(ii)  If  a  student  receives  additional 
resources  after  the  institution  advances 
the  loan,  and  the  total  resources 
including  the  loan  exceeds  the  student's 
need  by  $200  or  more  and  the  excess  is 
not  from  employment,  the  overaward  is 
the  amount  that  exceeds  $199. 

*(4)  If  a  student  earns  more  money 
from  employment  than  the  institution 
anticipated  or  could  have  reasonably 
anticipated  when  it  awarded  or 
disbursed  the  loan,  the  institution  shall 
treat  the  earnings  in  accordance  with 
paragraph  (d)  of  this  section. 

*(b)  Resources.  (1)  The  Secretary 
considers  that  "resources"  include  but 
are  not  limited  to  any — 

(i)  Funds  the  student  is  entitled  to 
receive  from  a  Pell  Grant,  regardless  of 
whether  the  student  applies  for  the  Pell 
Grant: 

(ii)  Guaranteed  Students  Loans; 

(iii)  Waiver  of  tuition  and  fees: 

(iv)  Grants,  including  SEOGs  and 
ROTC  subsistence  allowances: 

(v)  Scholarships,  including  athletic 
scholarships  and  ROTC  scholarships: 

(vi)  Fellowship  or  assistantship: 

(vii)  Insurance  programs  for  the 
student's  education; 

(viii)  Veterans  benefits; 
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(ix)  Net  earnings  from  employment 
other  than  CWS  employment  for  the 
period  of  the  award  except  as  provided 
in  34  CFR  675.25;  and 

(x)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  long-term  loans, 
including  Perkins  and  Direct  Loans  and 
need-based  ICLs,  made  by  the 
institution. 

(2)  The  Secretary  does  not  consider  as 
a  resource  any  portion  of  the  resources 
described  in  paragraph  (b)(1)  of  this 
section  that  are  included  in  the  student's 
EFC. 

(3)  The  student  may  use  Supplemental 
Loans  for  Students  (SLS).  State- 
sponsored  or  private  loans,  PLUS  loans, 
or  non-need-based  ICLs  to  substitute  for 
his  or  her  expected  family  contribution. 
However,  if  the  sum  of  the  loan  amounts 
received  exceeds  the  student's  expected 
contribution,  the  excess  is  a  resource. 

(c)  Liability  for  and  recovery  of 
overpayments.  (1)  The  student  is  liable 
for  any  overpayment  of  loan  advances 
made  to  him  or  her. 

(2)  The  institution  is  also  liable  for  an 
overpayment  if  the  overpayment 
occurred  because  it  failed  to  follow  the 
procedures  set  forth  in  this  part.  The 
institution  shall  restore  an  amount  equal 
to  the  overpayment  and  any 
administrative  cost  allowance  claimed 
on  that  amount  to  its  loan  Fund  even  if  it 
cannot  collect  the  overpayment  from  the 
student. 

(3)  If  an  institution  makes  an 
overpayment  for  which  it  is  not  liable,  it 
shall  help  the  Secretary  recovery  the 
overpayment  by  making  a  reasonable 
effort  to  contact  the  student  and  recover 
the  overpayment. 

The  Secretary  regards  a  written 
demand  to  the  student  for  repayment  of 
the  overawarded  funds,  with  notice  Uiat 
failure  to  make  that  repayment  will 
render  the  student  ineligible  for  further 
Title  IV  aid,  to  constitute  such  a 
reasonable  effort. 

*(d)  Treatment  of  earnings  in  excess 
of  need.  An  institution  shall  take  the 
following  steps  when  it  learns  that  a 
student  has  earned,  or  will  earn,  an 
amount  that  when  combined  with  other 
resources  is  $200  or  more  over  his  or  her 
financial  need: 

(1)  The  institution  shall  decide 
whether  the  student  has  increased 
financial  need  unanticipated  when  it 
awarded  financial  aid  to  the  student.  If 
the  student  does,  and  the  student's 
earnings  plus  other  resources  do  not 
exceed  this  increased  need  by  $200  or 
more,  no  further  action  is  necessary. 

(2)  If  the  student's  earnings  plus  other 
resources  still  exceed  need  by  $200  or 
more  after  the  institution  subtracts  any 
additional  costs,  it  shall  cancel  any 
unpaid  loan  or  grant  (other  than  Pell 


Grants)  to  avoid  exceeding  need  by 
more  than  $199. 

(3)  If  the  student's  earnings  plus  other 
resources  still  exceed  his  or  her  need  by 
$200  or  more  after  the  institution  takes 
the  steps  required  in  paragraphs  (d)  (1) 
and  (2)  of  this  section,  and  the  student  is 
enrolled  for  the  next  academic  year,  the 
institution  shall  consider  the  amount 
that  exceeds  $199  as  a  resource  to  help 
pay  the  student's  cost  of  attendance  in 
the  following  year. 

(4)  If  the  student's  earnings  plus  other 
resources  still  exceed  his  or  her  need  by 
$200  or  more  after  the  institution  takes 
the  steps  required  in  paragaphs  (d)  (1) 
and  (2)  of  this  section,  and  the  student  is 
not  enrolled  for  the  next  academic  year, 
no  further  action  is  necessary. 

(Authority:  20  U.S.C.  1087dd.  1087hh) 

*§  674.15    Coordination  witti  BIA  grants. 

(a)  To  determine  the  amount  of  a  loan 
for  a  student  who  is  also  eligible  for  a 
Bureau  of  Indian  Affairs  (BIA)  education 
grant,  an  institution  shall  prepare  a 
package  of  student  aid— 

(1)  From  resources  other  than  the  BLA 
education  grant  the  student  has  received 
or  is  expected  to  receive;  and 

(2)  That  is  consistent  in  type  and 
amount  with  packages  prepared  for 
students  in  similar  circumstances  who 
are  not  eligible  for  a  BIA  education 
grant 

(b)(1)  The  BLA  education  grant, 
whether  received  by  the  student  before 
or  after  the  preparation  of  the  student 
aid  package,  supplements  that  package. 

(2)  No  adjustment  may  be  made  to  the 
student  aid  package  as  long  as  the  total 
of  the  package  and  the  BIA  education 
grant  is  less  than  the  institution's 
determination  of  that  student's  financial 
need. 

(c)(1)  If  the  BIA  education  grant,  when 
combined  with  other  aid  in  the  package, 
exceeds  the  student's  need,  the  excess 
must  be  deducted  and  may  be  deducted 
only  from  the  other  assistance,  not  the 
BIA  education  grant. 

(2)  The  institution  shall  deduct  the 
excess  in  the  following  sequence:  loans, 
work-study  awards,  and  grants  other 
than  Pell  Grants.  However,  the 
institution  may  change  the  sequence  if 
requested  by  a  student  and  the 
institution  believes  the  change  benefits 
the  student. 

(d)  To  determine  the  financial  need  of 
a  BIA/eligible  student,  a  financial  aid 
administrator  is  encouraged  to  consult 
with  area  officials  in  charge  of  BIA 
postsecondary  financial  aid. 

(Authority:  20  U.S.C.  1087dd)  ' 


§  674.16    Mailing  and  disbursing  loans. 

(a)(1)  Before  an  institution  makes  its 
first  disbursement  to  a  student,  the 
student  shall  sign  the  promissory  note 
and  the  institution  shall  provide  the 
student  with  the  following  information: 
(i)  The  name  of  the  institution  and  the 
address  to  which  communications  and 
payments  should  be  sent, 
(ii)  The  principal  amount  of  the  loan, 
(iii)  The  stated  interest  rate  on  the 
loan. 

(iv)  The  yearly  and  cumulative 
maximum  amounts  that  may  be 
borrowed. 

(v)  An  explanation  of  when 
repayment  of  the  loan  will  begin  and 
when  the  borrower  will  be  obligated  to 
pay  interest  that  accrues  on  the  loan. 

(vi)  The  minimum  and  maximum 
repayment  terms  which  the  institution 
may  impose  and  the  minimum  monthly 
repayment  required. 

(vii)  A  statement  of  the  total 
cumulative  balance  owed  by  the  student 
to  that  institution,  and  an  estimate  of  the 
monthly  payment  amount  needed  to 
repay  that  balance. 

(viii)  Special  options  the  borrowers 
may  have  for  loan  consolidation  or  other 
refinancing  of  the  loan. 

(ix)  The  borrower's  right  to  prepay  all 
or  part  of  the  loan,  at  any  time,  without 
penalty,  and  a  summary  of  the 
circumstances  in  which  repayment  of 
the  loan  or  interest  that  accrues  on  the 
loan  may  be  deferred  or  canceled 
including  a  brief  notice  of  the 
Department  of  Defense  program  for 
repayment  of  loans  on  the  basis  of 
specified  military  service. 

(x)  A  definition  of  default  and  the 
consequences  to  the  borrower  including 
a  statement  that  the  default  may  be 
reported  to  a  credit  bureau  or  credit 
reporting  agency. 

(xi)  The  effect  of  accepting  the  loan  on 
the  eligibility  of  the  borrower  for  other 
forms  of  student  assistance. 

(xii)  The  amount  of  any  charges 
collected  by  the  institution  at  or  prior  to 
the  disbursement  of  the  loan  and  any 
deduction  of  such  charges  from  the 
proceeds  of  the  loan  or  paid  separately 
by  the  borrower. 

(xiii)  Any  cost  that  may  be  assessed 
on  the  borrower  in  the  collection  of  the 
loan  including  late  charges  and 
collection  and  litigation  costs. 

(2)  The  institution  shall  provide  the 
information  in  paragraph  (a)(1)  of  this 
section  to  the  borrower  in  writing — 

(i)  As  part  of  the  written  application 
material; 
(ii)  As  part  of  the  promissory  note;  or 
(iii)  On  a  separate  written  form. 
(b)(1)  Except  as  provided  in 
paragraphs  (c)  and  (f)  of  this  section,  an 
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institution  shall  advance  in  each 
payment  period  a  portion  of  a  loan 
awarded  for  a  full  academic  year. 

(2)  The  institution  shall  determine  the 
amount  advanced  each  payment  period 
by  the  following  fraction: 

Loan  amount 


Where  Loan  Amount  =  the  total  loan 
awarded  for  an  academic  year  and  N  = 
the  number  of  payment  periods  that  the 
institution  expects  the  student  will 
attend  in  that  year. 

(3)  An  institution  may  advance  funds, 
within  each  payment  period,  at  such 
time  and  in  such  amounts  as  it 
determines  best  meets  the  student's 
needs. 

(c)  If  a  student  incurs  uneven  costs  or 
resources  during  an  academic  year  and 
needs  additional  funds  in  a  particular 
payment  period,  the  institution  may 
advance  loan  funds  to  the  student  for 
those  uneven  costs. 

(d)  The  institution  may  advance  the 
loan  proceeds  to  the  borrower  directly 
by  check  or  by  crediting  his  or  her 
account  with  the  institution.  The 
institution  shall  notify  the  student  of  the 
amount  he  or  she  can  expect  to  receive. 
and  how  and  when  that  amount  will  be 
paid.  In  either  case,  the  borrower  must 
sign  for  each  advance  of  funds  on  the 
promissory  note. 

(e)(1)  An  institution  may  not  advance 
a  loan  to  a  student  for  a  payment  period 
until  the  student  is  enrolled  for  that 
period. 

(2)  Subject  to  the  requirements  of 
paragraph  (f)  of  this  section — 

(i)  An  institution  may  advance  loan 
proceeds  directly  to  an  enrolled  student 
no  more  than  10  days  before  the  first 
day  of  classes  of  a  payment  period-  and 

(ii)  An  institution  may  advance  loan 
proceeds  by  crediting  an  enrolled 
student's  account  no  more  than  3  weeks 
before  the  first  day  of  classes  of  a 
payment  period. 

(f)(1)  The  institution  shall  return  to  the 
Fund  any  amount  advanced  to  a  student 
who.  before  the  first  day  of  classes — 

(i)  Oi^cially  or  unofficially 
withdraws:  or 

(ii)  Is  expelled. 

(2)  A  student  who  does  not  begin 
class  attendance  is  deemed  to  have 
withdrawn. 

(g)  Only  one  advance  is  necessary  if 
the  total  amount  the  institution  awards 
a  student  for  an  academic  year  under 
the  Perkins  Loan  program  is  less  than 
$501. 

(h)  An  institutional  official  may  not. 
without  prior  approval  from  the 


Secretary,  obtain  a  student's  power  of 
attorney  to  endorse  any  check  used  to 
disburse  loan  funds. 

(Authority:  20  U.S.C.  1987cc.  1087cc-l. 
1087dd.  1091  and  1094) 

§  674.17    Federal  interest  in  allocated 
funds— transfer  of  Fund. 

*(a)  Funds  received  by  an  institution 
under  the  Perkins  Loan  program, 
including  repayments  on  loans,  are  held 
in  trust  for  the  intended  student 
beneficiaries  and  the  Secretary.  Funds 
may  not  be  used  or  hypothecated  (i.e., 
serve  as  collateral)  for  any  other 
purpose. 

(b)(1)  If  an  institution  responsible  for 
a  Perkins  Loan  fund  closes  or  no  longer 
wants  to  participate  in  the  program,  the 
Secretary  directs  the  institution  to  take 
one  or  more  of  the  following  steps  to 
protect  the  outstanding  loans  and  the 
Federal  interest  in  that  Fund: 

(i)  A  capital  distribution  of  the  liquid 
assets  of  the  Fund  according  to  section 
466(c)  of  the  Act. 

(ii)  The  transfer  of  the  outstanding 
loans  to  another  institution. 

(iii)  The  transfer  of  the  outstanding 
loans  to  the  Department  of  Education. 

(2)  An  institution  that  transfers 
outstanding  loans  under  this  paragraph 
relinquishes  its  interest  in  those  loans. 

(3)  If  the  Secretary  directs  the  transfer 
of  outstanding  loans  to  a  second 
institution,  the  transferee  institution 
may  deposit  the  collections  on  those 
loans  in  its  own  Fund.  The  Secretary 
considers  that  portion  of  the  collections 
on  transferred  loans  corresponding  to 
the  transferor  institution's  ICC  to 
become  part  of  the  transferee 
institution's  ICC. 

(4)  If  the  Secretary  decides  to  transfer 
outstanding  loans  to  another  institution, 
and  more  than  one  institution  offers  to 
collect  the  outstanding  loans,  the 
Secretary  directs  that  the  loans  be 
transferred  to  one  or  more  of  the 
competing  institutions  on  the  basis  of — 

(i)  The  offering  institution's 
demonstrated  loan  collection  capability; 
and 

(ii)  The  number  of  students  of  the 
transferor  institution  expected  to  enroll 
in  the  offering  institution. 

(5)  The  Secretary  does  not  take  an 
audit  exception  against  a  transferee 
institution  on  account  of  actions  or 
omissions  of  the  transferor  institution  in 
the  administration  of  its  Fund.  The 
transferee  institution  shall  segregate  the 
transferred  Fund  account  until  an  audit 
satisfactorj  to  the  Secretary  is 
performed  on  the  operation  of  the 
transferor  institution's  program. 

(Authority:  20  U.S.C.  1087cc.  1087fn.  and 
(1087hhl 


§674.18    Use  Of  funds. 

(a)  General.  An  institution  shall 
deposit  the  funds  it  receives  under  the 
Perkins  Loan  program  into  its  Fund.  It 
may  use  these  funds  only  for  making 
loans  and  the  other  activities  specified 
in  §  674.8(b). 

(b)  Administrative  cost  allowance.  (1) 
An  institution  participating  in  the 
Perkins  Loan  program  for  an  award  year 
is  entitled  to  an  administrative  cost 
allowance  if  it  advances  funds  to 
students  in  that  year  under  the  Perkins 
Loan  program. 

(2)  For  any  award  year,  the  amount  of 
the  allowance  equals — 

(i)  Five  (5)  percent  of  the  first 
S2,750,000  of  the  institution's 
expenditures  in  that  award  year  under 
the  CWS,  SEOG  and  Perkins  Loan 
programs:  plus 

(ii)  Four  (4)  percent  of  its  expenditures 
which  are  greater  than  $2,750,000  but 
less  than  $5,500,000;  plus 

(iii)  Three  (3)  percent  of  its 
expenditures  which  are  in  excess  of 
$5,500,000. 

(3)  However,  the  institution  shall  not 
include,  when  calculating  the  allowance 
in  paragraph  (b)(2)  of  this  section,  the 
institution's  CWS  expenditures  under 
the  community  service  learning  program 
(34  CFR  675.28).  and  the  amount  of 
NDSLs  and  Perkins  loans  that  it  assigns 
to  the  Secretary  under  section  463(a)(6) 
of  the  HEA. 

(4)  An  institution  shall  use  its 
administrative  cost  allowance  to  offset 
its  cost  of  administering  the  CWS, 
SEOG  and  Perkins  Loan  programs. 
Administrative  costs  also  include  the 
expenses  incurred  for  carrying  out  the 
student  consumer  information  services 
requirements  of  Subpart  D  of  the 
Student  Assistant  General  Provisions 
reglilations.  34  CFR  Part  668. 

(5)  An  institution  shall  charge  any 
administrative  costs  against  its  Fund 
during  the  same  award  year  in  which 
the  expenditures  for  these  costs  were 
made. 

(Authority:  20  U.S.C.  1087cc.  1087dd.  and 
1096) 

§  674.19    Fiscal  procedures  and  records. 

(a)  Fiscal  procedures.  (1)  In 
administering  its  Perkins  Loan  program, 
an  institution  shall  establish  and 
maintain  an  internal  control  system  of 
checks  and  balances  that  ensures  that 
no  office  can  both  authorize  payments 
and  disburse  funds  to  students. 

(2)(i)  A  separate  bank  account  for 
Federal  funds  is  not  required,  except  as 
provided  in  paragraph  (b)  of  this  section. 

(ii)  An  institution  shall  notify  any 
bank  in  which  it  deposits  Federal  funds 
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of  the  accounts  into  which  those  funds 
a:e  deposited  by — 

(A)  Ensuring  that  the  name  of  the 
account  clearly  discloses  the  fact  that 
Federal  funds  are  deposited  in  the 
account;  or 

(B)  Notifying  the  bank,  in  writing,  of 
the  names  of  the  accounts  in  which  it 
deposits  Federal  funds.  The  institution 
shall  retain  a  copy  of  this  notice  in  its 
files. 

(3)(i)  The  institution  shall  ensure  that 
the  cash  balances  of  the  accounts  into 
which  it  deposits  Perkins  Loan  Fund 
cash  assets  do  not  fall  below  the  amount 
of  Fund  cash  assets  deposited  in  those 
accounts  but  not  yet  expended  on 
authorized  purposes  in  accordance  with 
applicable  Title  IV  HEA  program 
requirements,  as  determined  from  the 
records  of  the  institution. 

(ii)  If  the  cash  balances  of  the 
accounts  at  any  time  fall  below  the 
amount  described  in  paragraph  (a)(3)(i) 
of  this  section,  the  institution  is  deemed 
to  make  any  subsequent  deposits  into 
the  accounts  of  funds  derived  from  other 
sources  with  the  intent  to  restore  to  that 
amount  those  Fund  assets  previously 
withdrawn  from  those  accounts.  To  the 
extent  that  these  institutional  deposits 
restore  the  amount  previously 
withdrawn,  they  are  deemed  to  be  Fund 
assets. 

(b)  Account  for  Perkins  Loan  Fund.  (1) 
An  institution  must  maintain  all  the  cash 
of  its  Perkins  Loan  Fund  in  a  separate 
bank  account  that  contains  no  other 
funds  if  the  Secretary  determines  that 
the  institution's  accounting  system  and 
internal  controls  do  not — 

(i)  Meet  the  requirements  of  paragraph 
(c)  or  (d)  of  this  section; 

(ii)  Identify  the  cash  balance  of  the 
Perkins  Loan  Fund  as  readily  as  if  the 
Fund  were  maintained  in  a  separate 
bank  account:  or 

(iii)  Adequately  identify  the  earnings 
of  the  Fund. 

(2)  The  Secretary  makes  that 
determination  on  the  basis  of  an  audit 
examination  or  as  a  result  of  a  program 
review. 

(3)  The  separate  bank  account  must 
be  identified  as  the  institution's  Federal 
Fund  account  and  must  contain  all  the 
cash  of  the  institution's  Perkins  Loan 
Fund.  That  cash  includes  Federal  capital 
contributions,  institutional  capital 
contributions,  repayments  made  by 
borrowers,  loan  cancellation  payments, 
and  any  earnings  of  the  Fund  including 
interest. 

(4)  An  institution  shall  ensure  that  all 
the  cash  in  its  Perkins  Loan  Fund  is — 

(i)  Deposited  in  interest-bearing  bank 
accounts  that  are — 

(A)  Insured  by  an  agency  of  the 
Federal  Government;  or 


(B)  Secured  by  collateral  of 
reasonably  equivalent  value;  or 

(ii)  Invested  in  low-risk  income- 
producing  securities,  such  as  obligations 
issued  or  guaranteed  by  the  United 
States. 

(5)  An  institution  shall  exercise  the 
level  of  care  required  of  a  fiduciary  with 
regard  to  these  deposits  and 
investments. 

(c)  Deposit  of  ICC  into  Fund.  An 
institution  shall  deposit  its  ICC  into  its 
Fund  prior  to  or  at  the  same  time  it 
deposits  any  FCC. 

(d)  Records  and  reporting.  (1)  An 
institution  shall  establish  and  maintain 
on  a  current  basis  financial  records  that 
reflect  all  program  transactions.  The 
institution  shall  establish  and  maintain 
general  ledger  control  accounts  and 
related  subsidiary  accounts  that  identify 
each  program  transaction  and  separate 
those  transactions  from  all  other 
institutional  fmancial  activity. 

(2)  The  institution  shall  also  establish 
and  maintain  program  and  fiscal  records 
that— 

(i)  Arc  reconciled  at  least  monthly; 

(ii)  Identify  each  student's  account 
and  status; 

(iii)  Show  the  eligibility  of  each 
student  aided  under  the  program;  and 

(iv)  Show  how  the  need  was  met  for 
each  student. 

(3)  Each  year  an  institution  shall 
submit  a  Fiscal  Operations  Report  plus 
other  information  the  Secretary  requires. 
The  institution  shall  insure  that  the 
information  reported  is  accurate  and 
shall  submit  it  on  the  form  and  at  the 
time  specified  by  the  Secretary. 

(4)  The  institution  shall  maintain  on 
file  all  loan  applications  for  those 
students  it  reports  on  the  Fiscal 
Operations  Report  and  Application  to 
Participate  in  the  Perkins  Loan.  SEOG, 
and  CWS  programs  (FISAP). 

(5)  The  institution  shall  maintain  all 
records  supporting  its  application  for 
funds  under  this  part. 

(e)  Retention  of  records— {!)  Records. 
Each  institution  shall  keep  intact  and 
accessible  records  pertaining  to  the 
application  for  and  receipt  and 
expenditure  of  Federal  funds,  including 
all  accounting  records  and  original  and 
supporting  documents  necessary  to 
document  how  the  funds  are  spent. 

(2)  Loan  records,  (i)  An  institution 
shall  maintain  a  repayment  history  for 
each  borrower.  This  repayment  history 
must  show  the  date  and  amount  of  each 
repayment  over  the  life  of  the  loan.  It 
must  also  indicate  the  amount  of  each 
repayment  credited  to  principal,  interest, 
late  charges  and  collection  costs. 

(ii)  This  history  must  also  show  the 
date,  nature,  and  result  of  each  contact 
with  the  borrower  or  endorser  in  the 


collection  of  an  overdue  loan.  The 
institution  shall  include  in  the 
repayment  history  copies  of  all 
correspondence  to  or  from  the  borrower 
and  endorser,  except  bills,  routine 
overdue  notices,  and  routine  form 
hitters. 

*  (3)  Period  of  retention,  (i)  Except  for 
loan  records  and  records  of 
expenditures  questioned  in  audits  or 
Departmental  program  reviews,  an 
institution  shall  keep  records  for  an 
award  year  for  five  years  after  it 
submits  its  FISAP. 

(ii)  An  institution  shall  retain 
repayment  records,  including 
cancellation  and  deferment  requests,  for 
at  least  five  years  from  the  date  on 
which  a  loan  is  assigned  to  the 
Department  of  Education,  canceled  or 
repaid. 

(iii)  An  institution  shall  keep  records 
on  any  claim  or  expenditure  questioned 
by  Federal  audit  or  Department  program 
review  until  resolution  of  any  audit 
questions  raised  with  regard  to  that 
transaction. 

(4)  Manner  of  retention  of  records,  (i) 
An  institution  shall  keep  the  original 
promissory  notes  and  repayment 
schedules  in  a  locked,  fireproof 
container  until — 

(A)  The  loans  are  satisfied;  or 

(B)  The  original  documents  are  needed 
in  order  to  enforce  the  loan  obligation. 

(ii)  The  institution  shall  retain 
certified  true  copies  of  documents 
released  for  enforcement  of  the  loan. 

(iii)  After  the  loan  obligation  is 
satisfied,  the  institution  shall  return  the 
original  notes  marked  "paid  in  full"  to 
the  borrower. 

(iv)  An  institution  shall  maintain 
separately  its  records  pertaining  to 
cancellations  of  Defense,  Direct,  and 
Perkins  Loans. 

*(v)  An  institution  may  keep  the 
records  required  in  this  section  on 
microforms  or  it  may  keep  its  records  in 
computer  format.  If  an  institution  keeps 
its  records  in  computer  format  it  shall 
maintain,  in  either  hard  copy  or 
microforms,  the  source  documents 
supporting  the  computer  input. 

(vi)  Only  authorized  personnel  may 
have  access  to  the  loan  documents. 

(Authority:  20  U.S.C.  1087cx,  1087hh.  1094, 
and  1232f) 

§  674.20    Compliance  wHh  equal  eredtt 
opportunity  requirements. 

(a)  In  making  a  loan,  an  institution 
shall  comply  with  the  equal  credit 
opportunity  requirements  of  Regulation 
B  (12  CFR  Part  202). 

(b)  The  Secretary  considers  the 
Perkins  Loan  program  to  be  a  credit 
assistance  program  authorized  by 
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Federal  law  for  the  beneHt  of  an 
economically  disadvantaged  class  of 
persons  within  the  meaning  of  12  CFR 
202.8(a)(1).  Therefore,  the  ifistitution 
may  request  a  loan  applicant  to  disclose 
his  or  her  marital  status,  income  from 
alimony,  child  support,  and  spouse's 
income  and  signature. 

(Authority:  20  U.S.C.  1087aa-1087hh) 

Subpart  B— Tenns  of  Loans 

§  674.31    Promissory  note.  { 

(a)  Pmmissory  note.  (1)  An  institution 
may  use  only  a  promissory  note  which 
the  Secretary  has  approved. 

(2)  The  Secretary  has  approved  the 
promissory  notes  set  forth  in  the 
Appendices  to  this  part.  The  institution 
shall  not  change  the  substance  of  the 
notes  set  forth  in  the  Appendices 
without  the  Secretary's  approval. 

(3)(i)  The  institution  shall  print  the 
note  on  one  page,  front  and  back:  or 

(ii)  The  institution  may  print  the  note 
on  more  than  one  page  if — 

(A)  The  note  requires  the  signature  of 
the  borrower  and/or  any  endorser  on 
each  page:  or 

(B)  Each  page  of  the  note  contains 
both  the  total  number  of  pages  in  the 
complete  note  as  well  as  the  number  of 
each  page,  e.g..  page  1  ?f  4.  page  2  of  4. 
etc. 

(b)  Provisions  of  the  promissory 
nole—{\]  Interest.  The  promissory  note 
must  state  that — 

(i)  The  rate  of  interest  on  the  loan  is  5 
percent  per  annum  on  the  unpaid 
balance:  and 

(ii)  No  interest  shall  accrue  before  the 
repayment  period  begins,  during  certain 
deferment  periods  as  provided  by  this 
subpart,  or  during  the  grace  period 
following  those  deferments. 

(2)  Repayment,  (i)  Except  as  otherwise 
provided  in  S  674.32.  the  promissory  note 
must  state  that  the  repayment  period — 

(A)  For  Direct  Loans  made  on  or  after 
October  1. 1960,  begins  6  months  after 
the  borrower  ceases  to  be  at  least  a  half- 
time  regular  student  at  an  institution  of 
higher  education  or  a  comparable 
institution  outside  the  U.S.  approved  for 
this  purpose  by  the  Secretary,  and 
normally  ends  10  years  later 

(B)  For  Perkins  Loans  and  Direct 
Loans  made  before  October  1. 1980. 
begins  9  months  after  the  borrower 
ceases  to  be  at  least  a  half-time  student 
at  an  institution  of  higher  education  or  a 
comparable  institution  outside  the  U.S. 
approved  for  this  purpose  by  the 
Secretary,  and  normally  ends  10  years 
later 

(C)  May  begin  earlier  at  the 
borrower's  request:  and 

(D)  May  vary  because  of  minimum 
monthly  repayments  (see  §  674.33(b)), 


extensions  of  repayment  (see 

§  674.33(c)),  or  deferments  (see  §§674.34, 

674.35  and  674.36);  and 

(ii)  The  promissory  note  must  state 
that  the  borrower  shall  repay  the  loan — 

(A)  In  equal  quarterly,  bimonthly,  or 
monthly  amounts,  as  the  institution 
chooses;  or 

(B)  In  graduated  installments  if  the 
borrower  requests  a  graduated 
repayment  schedule,  the  institution 
submits  the  schedule  to  the  Secretary 
for  approval,  and  the  Secretary 
approves  it. 

(3)  Cancellation.  The  promissory  note 
must  state  that  the  unpaid  principal, 
interest,  late  charges  and  collection 
costs  on  the  loan  are  cancelled  upon  the 
death  or  permanent  disability  of  the 
borrower. 

(4)  Prepayment.  The  promissory  note 
must  state  that — 

(i)  The  borrower  may  prepay  all  or 
part  of  the  loan  at  any  time  without 
penalty; 

(ii)  The  institution  shall  use  amounts 
repaid  during  the  academic  year  in 
which  the  loan  was  made  to  reduce  the 
original  loan  amount  and  not  consider 
these  amounts  to  be  prepayments; 

(iii)  If  the  borrower  repays  amounts* 
during  the  academic  year  in  which  the 
loan  was  made  and  the  initial  grace 
period  ended,  only  those  amounts  in 
excess  of  the  amount  due  for  any 
repayment  period  shall  be  treated  as 
prepayments;  and 

(iv)  If.  in  an  academic  year  other  than 
that  described  in  paragraph  (bl(4)(iii)  of 
this  section,  a  borrower  repays  more 
than  the  amount  due  for  any  repayment 
period,  the  institution  shall  use  the 
excess  to  prepay  the  principal  unless  the 
borrower  designates  it  as  an  advance 
payment  of  the  next  regular  installment. 

(5)  Late  charge,  (i)  An  institution  shall 
state  in  the  promissory  note  that  the 
institution  will  assess  a  late  charge  if 
the  borrower  does  not — 

(A)  Repay  all  or  part  of  a  scheduled 
repayment  when  due;  or 

(B)  File  a  timely  request  for 
cancellation  or  deferment  with  the 
institution.  This  request  must  include 
sufficient  evidence  to  enable  the 
institution  to  determine  whether  the 
borrower  is  entitled  to  a  cancellation  or 
deferment. 

(ii)(A)  The  amount  of  the  late  charge 
on  a  Perkins  Loan  or  a  Direct  Loan  made 
to  cover  the  cost  of  attendance  for  a 
period  of  enrollment  that  began  on  or 
after  January  1, 1986  must  be  determined 
in  accordance  with  §  674.43(b)  (2).  (3) 
and  (4). 

(B)  The  amount  of  the  late  or  penalty 
charge  on  a  Direct  loan  made  for  periods 
of  enrollment  that  began  before  January 
1. 1988  may  be — 


(7)  For  each  overdue  payment  on  a 
loan  payable  in  monthly  installments,  a 
maximum  monthly  charge  of  $1  for  the 
first  month  and  $2  for  each  additional 
month. 

[2]  For  each  overdue  payment  on  a 
loan  payable  in  bimonthly  installments, 
a  maximum  bimonthly  charge  of  S3. 

(J)  For  each  overdue  payment  on  a 
loan  payable  in  quarterly  installments,  a 
maximum  charge  per  quarter  of  S6.  (See 
Appendix  E  of  this  part) 

(iii)  The  institution  may — 

(A)  Add  the  late  charge  to  the 
principal  the  day  after  the  scheduled 
repayment  was  due:  or 

(B)  Include  it  with  the  next  scheduled 
repayment  after  the  borrower  receives 
notice  of  the  late  charge. 

(6)  Security  and  endorsement.  The 
promissory  note  must  state  that  the  loan 
shall  be  made  without  security  and 
endorsement  unless — 

(i)  The  borrower  is  a  minor;  and 

(ii)  Under  applicable  State  law.  a  note 

signed  by  a  minor  would  not  create  a 

binding  obligation. 

(7)  Assignment.  The  promissory  note 
must  state  that  a  note  may  only  be 
assigned  to — 

(i)  The  United  States  or  an  institution 
approved  by  the  Secretary;  or 

(ii)  An  institution  to  which  the 
borrower  has  transferred  if  that 
institution  is  participating  in  the  Perkins 
Loan  program. 

(8)  Acceleration.  The  promissory  note 
must  state  that  an  institution  may 
demand  immediate  repayment  of  the 
entire  loan,  including  any  late  charges, 
collection  costs  and  accrued  interest,  if 
the  borrower  does  not — 

(i)  Make  a  scheduled  repayment  on 
time:  or 

(ii)  File  cancellation  or  deferment 
form(s)  with  the  institution  on  time. 

(9)  Cost  of  collection.  The  promissory 
note  must  state  that  the  borrower  shall 
pay  all  attorney's  fees  and  other  loan 
collection  costs  and  charges. 

(10)  Disclosure  of  information.  The 
promissory  note  must  state  that  if  the 
borrower  defaults  on  the  loan  and  the 
loan  is  referred  or  assigned  to  the 
Secretary,  the  Secretary  may  disclose  to 
a  credit  bureau  organization — 

(i)  That  the  borrower  has  defaulted  on 
the  loan;  and 
(ii)  Any  other  relevant  information. 

(Authority:  20  U.S.C.  1087dd) 

§  674.32    Special  terms:  loans  to  less  than 
lialf-time  student  borrowers. 

(a)  The  promissory  note  used  with 
regard  to  loans  to  borrowers  enrolled  on 
a  less  than  half-time  basis  must  state 
that  the  repayment  period  begins — 


(1)  On  the  date  of  the  next  scheduled 
installment  payment  on  any  outstanding 
loan  to  the  borrower;  or 

(2)  If  the  borrower  has  no  outstanding 
loan,  at  the  earlier  of— 

(i)  Nine  months  from  the  date  the  loan 
was  made,  or 

(ii)  The  end  of  a  none-month  period 
that  includes  the  date  the  loan  was 
made  and  began  on  the  date  the 
borrower  ceased  enrollment  as  at  least  a 
regular  half-lime  student  at  an 
institution  of  higher  education  or 
comparable  institution  outside  the  U.S. 
approved  for  this  purpose  by  the 
Secretary. 

(b)  The  note  must  otherwise  conform 
to  the  provisions  of  §  674.31. 
(Authority:  U.S.C.  1087dd) 

§674.33    Repayment 

(a)  Repayment  Plan.  (1)  The 
institution  shall  establish  a  repayment 
plan  before  the  student  ceases  to  be  at 
least  a  half-time  student. 

(2)  If  the  last  scheduled  payment 
would  be  $15  or  less  the  institution  may 
combine  it  with  the  next-to-last 
repayment, 

(3)  The  institution  shall  apply  any 
payment  on  a  loan  in  the  following 
order: 

(i)  Collection  costs, 
(ii)  Late  charges, 
(iii)  Accured  interest, 
(iv)  Principal. 

(b)  Minimum  repayment  rates— (1) 
Rounding  monthly  repayment  amounts. 
If  the  monthly  repayment  for  all  loans 
made  to  a  borrower  by  an  institution  is 
not  a  multiple  of  $5.  the  institution  may 
round  that  payment  to  the  next  highest 
dollar  amount  that  is  a  multiple  of  $5. 

(2)  Minimum  monthly  repayment  of 
Defense  loans  from  one  institution.  An 
institution  may  require  a  borrower  of  a 
Defense  loan  to  pay  a  $15  minimum 
monthly  repayment  if — 

(i)  The  monthly  repayment  of 
principal  and  interest  for  a  10-year 
repayment  period  is  less  than  $15  a 
month:  and 

(ii)  The  promissory  note  includes  a  $15 
minimum  monthly  repayment  provision. 

(3)  Minimum  monthly  repayment  of 
Defense  loans  from  more  than  one 
institution.  If  a  borrower  has  received 
Defense  loans  from  more  than  one 
institution  and — 

(i)  Only  one  institution  exercises  $15 
option  when  the  monthly  repayment 
would  otherwise  be  less  than  $15.  that 
institution  receives  the  difference 
between  $15  and  the  repayment  owed  to 
the  other  institution;  or 

(ii)  Each  institution  exercises  the  $15 
minimum  option  thn  $15  monthly 
payment  must  be  divided  among  the 
institutions  in  proportion  to  the  amount 


of  principal  advanced  by  each 
institution. 

(4)  Minimum  monthly  repayment  of 
Direct  loans  and  Perkins  loans  from  one 
Institution.  The  institution  may  require  a 
borrower  to  pay  a  $30  monthly 
repayment  on  Direct  loans  or  Perkins 
loans  if — 

(i)  The  monthly  repayment  of 
principal  and  interest  for  a  10-year 
repayment  period  is  less  than  $30  a 
month;  and 

(ii)  The  promissory  note  includes  a  $30 
minimum  monthly  repayment  provision. 

(5)  Minimum  monthly  repayment  of 
Direct  loans  and  Perkins  loans  from 
more  than  one  institution.  If  a  borrower 
has  received  Direct  loans  or  Perkins 
loans  from  more  than  one  institution 
and — 

(i)  Only  one  institution  exercises  the 
$30  option  when  the  monthly  repayment 
would  otherwise  be  less  than  $30  that 
institution  receives  the  difference 
between  $30  and  the  repayment  owed  to 
the  other  institution;  or 

(ii)  Each  institution  exercise's  the  $30 
minimum  option,  the  $30  monthly 
payment  must  be  divided  among  the 
institutions  in  proportion  to  the  amount 
of  principal  advanced  by  each 
institution. 

(6)  Minimum  monthly  repayment  of 
both  Defense  and  Direct  or  Perkins 
loans  from  one  or  more  institutions.  If  a 
borrower  has  received  both  a  Defense 
loan  and  a  Direct  or  Perkins  loan,  the 
following  rules  apply: 

(i)  If  the  total  of  the  monthly 
repayments  for  a  Defense.  Direct  and  a 
Perkins  loan  is  at  least  $30.  no 
institution  may  exercise  a  minimum 
repayment  option,  even  if  the  Defense 
loan  repayment  is  less  than  $15  or  the 
Direct  or  Perkins  loan  repayment  is  less 
than  $30. 

(ii)  If  the  total  of  the  monthly 
repayments  would  otherwise  be  less 
than  $30  for  the  Defense.  Direct,  and 
Perkins  loans,  an  institution  may 
exercise  the  minimum  repayment 
options  applicable  to  the  respective 
loans.  The  maximum  total  monthly 
repayment,  however,  may  not  e.xceed 
$30  a  month. 

(iii)  If  the  total  monthly  repayment  is 
less  than  $30  and  the  monthly 
repayment  on  a  Defense  loan  is  less 
than  $15  a  month,  the  amount  attributed 
to  the  Defense  loan  may  not  exceed  $15 
a  month.  However,  $15  may  be 
attributed  to  the  Defense  loan  only  if  the 
institution  exercises  the  minimum  option 
on  the  Defense  loan. 

(7)  Minimum  monthly  repayment  of 
loans  from  one  institution  with  different 
interest  rates,  (i)  If  a  borrower  has 
received  loans  with  different  interest 
rates  from  the  same  institution,  and  the 


total  monthly  repayment  is  at  least  $30 
for  the  loans,  the  institution  may  not 
exercise  the  minimum  monthly  payment 
on  any  loan. 

(ii)  If  the  borrower  has  received  loans 
with  different  interest  rates  at  the  same 
institution  and  the  total  monthly 
repayment  would  otherwise  be  less  than 
$30,  the  institution  may  exercise  the  $30 
minimum  payment  option,  providing  it  is 
in  one  of  the  promissory  notes,  and  the 
institution  divides  the  repayment 
between  the  accounts  in  proportion  to 
the  amount  of  principal  advanced  under 
each  loan. 

(8)  Differing  grace  periods  and 
deferments.  If  the  borrower  has  received 
loans  with  different  grace  periods  and 
deferments,  the  institution  shall  treat 
each  note  separately,  and  the  borrower 
shall  pay  the  applicable  minimum 
monthly  payment  for  a  loan  that  is  not 
in  the  grace  or  deferment  period. 

(9)  Hardship.  The  institution  may 
reduce  the  borrower's  scheduled 
repayments  for  a  period  of  not  more 
than  one  year  if — 

(i)  It  determines  that  the  borrower  is . 
unable  to  make  the  scheduled 
repayments  due  to  hardship  (see 
§  674.33(c));  and 

(ii)  The  borrower's  scheduled 
repayment  is  the  $30  minimum  monthly 
repayment  described  in  paragraph  (b)  of 
this  section. 

(10)  The  institution  shall  determine 
the  minimum  repayment  amount  under 
paragraph  (b)(6)  of  this  section  for  loans 
with  repayment  installment  intervals 
greater  than  one  month  by  multiplying 
the  amounts  in  paragraph  (b)(6)  by  the 
number  of  months  in  the  installment 
interval. 

(c)  Extension  of  repayment  period— 
(1)  Hardship.  The  institution  may  extend 
a  borrower's  repayment  period  due  to 
hardship. 

(2)  Low-income  individual  (i)  For 
Direct  and  Perkins  loans  made  on  or 
after  October  1. 1980.  The  institution 
may  extend  the  borrower's  repayment 
period  up  to  10  additional  years  beyond 
the  10-year  maximum  repayment  period 
if  the  institution  determines  that  the 
borrower  will  be  a  low-income 
individual  during  the  course  of  the 
repayment  period.  The  term  "low- 
income  individual"  means  an  individual 
whose  family's  taxable  income  for  the 
preceding  calendar  year  did  not  exceed 
150  percent  of  the  poverty  level 
established  by  the  Bureau  of  the  Census 
for  that  year.  The  individual's  family 
includes  the  borrower  and  any  spouse  or 
logal  dependents. 

(ii)  The  institution  may  adjust  the 
n^payment  schedule  to  reflect  the 
income  of  that  individual. 
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(iii)  The  institution  shall  review  the 
borrower's  status  annually.  If  the 
borrower  is  no  longer  a  low-income 
individual,  the  institution  shall 
appropriately  adjust  the  repayment 
period. 

(3)  Interest  continues  to  accrue  during 
any  extension  of  a  repayment  period. 

(Authority:  20  U.S.C.  425  and  1087dd.  sec. 
137(d)  of  Pub.  1-92-318) 

§  674.34    Deferment  of  repayment— 
Perkins  kMnc 

(a)  The  borrower  may  defer 
repayment  on  a  Perkins  Loan  during  the 
periods  described  in  this  section. 

(bl(l)  The  borrower  need  not  repay 
principal,  and  interest  does  not  accrue, 
during  a  period  after  the  commencement 
or  resumption  of  the  repayment  period 
on  a  loan,  when  the  borrower  is  at  least 
a  half-time  student  at — 

(i)  An  institution  of  higher  education: 
or 

(ii)  A  comparable  institution  outside 
the  U.S.  approved  by  the  Secretary  for 
this  purpose. 

(2]  The  institution  of  higher  education 
does  not  need  to  be  participating  in  the 
Perkins  Loan  program  for  the  borrower 
to  qualify  for  a  deferment. 

(3)  If  a  borrower  is  attending  as  at 
least  a  half-time  regular  student  for  a 
full  academic  year  and  intends  to  enroll 
as  at  least  a  half-time  regular  student  in 
the  next  academic  year,  the  borrower  is 
entitled  to  deferment  for  12  months. 

(4)  If  an  institution  no  longer  qualifies 
as  an  institution  of  higher  education,  the 
borrower's  deferment  ends  on  the  date 
the  institution  ceases  to  qualify. 

(c)  The  borrower  need  not  repay 
principal,  and  interest  does  not  accrue, 
for  any  period  not  to  exceed  3  years 
during  which  the  borrower  is — 

(1)  A  member  of  the  U.S.  Army,  Navy, 
Air  Force,  Marines,  or  Coast  Guard  or 
an  officer  in  the  Commissioned  Corps  of 
the  U.S.  Public  Health  Service  (see 

§  674.56): 

(2)  On  fuU-time  active  duty  as'a 
member  of  the  National  Oceanic  and 
Atmospheric  Administration  Corps; 

(3)  A  Peace  Corps  volunteer. 

(4)  A  volunteer  under  Title  I — Part  A 
of  the  Domestic  Volunteer  Act  of  1973 
(ACTION  programs); 

(5)  A  full-time  volunteer  in  service 
which  the  Secretary  has  determined  is 
comparable  to  service  in  the  Peace 
Corps  or  under  the  Domestic  Volunteer 
Act  of  1973.  The  Secretary  considers 
that  a  borrower  is  providing  comparable 
service  if  he  or  she  satisfies  the 
following  five  criteria:  j 

(i)  The  borrower  serves  in  an  I 
organization  which  is  exempt  from 
taxation  under  the  provisions  of  Section 


501(c)(3)  of  the  Internal  Revenue  Code  of 
1954. 

(ii)  The  borrower  provides  service  to 
low-income  persons  and  their 
communities  to  assist  them  in 
eliminating  poverty  and  poverty-related 
human,  social,  and  environmental 
conditions. 

(iii)  The  borrower's  compensation 
does  not  exceed  the  compensation 
received  by  a  full-time  volunteer  in  the 
Peace  Corps  or  in  a  program 
administered  by  the  ACTION  agency. 
Compensation  includes  and  allowance 
for  subsistence,  necessary  travel 
expenses,  and  stipends. 

(iv)  The  borrower,  as  part  of  his  or  her 
duties,  does  not  give  religious 
instruction,  conduct  worship  service, 
engage  in  religious  proselytizing,  or 
engage  in  fundraising  to  support 
religious  activities. 

(v)  The  borrower  has  agreed  to  serve 
on  a  full-time  basis  for  a  term  of  at  least 
one  year. 

(6)  Temporarily  totally  disabled,  as 
established  by  an  affidavit  of  a  qualified 
physician,  or  unable  to  secure  gainful 
employment  because  the  borrower  is 
providing  care,  such  as  continuous 
nursing  or  other  similar  services, 
required  by  a  dependent  who  is  so 
disabled.  As  used  in  this  paragraph — 

(i)  "Temporarily  totally  disabled", 
with  regard  to  the  borrower,  means  the 
inability  by  virtue  of  an  injury  or  illness 
to  attend  an  eligible  institution  or  to  be 
gainfully  employed  during  a  reasonable 
period  of  recovery;  and 

(ii)  'Temporarily  totally  disabled", 
with  regard  to  a  disabled  spouse  or 
other  dependent  of  a  borrower,  means 
requiring  continuous  nursing  or  other 
services  from  the  borrower  for  a  period 
of  at  least  three  months  because  of 
illness  or  injury. 

(d)(1)  The  borrower  need  not  repay 
principal,  and  interest  does  not  accrue, 
for  a  period  not  to  exceed  two  years 
during  which  time  the  borrower  is 
serving  an  eligible  internship. 

(2)  An  eligible  internship  is  one 
which — 

(i)  Requires  the  boaower  to  hold  at 
least  a  baccalaureate  degree  before 
beginning  the  internship;  and 

(ii)(A)  A  State  licensing  agency 
requires  an  individual  to  complete  as  a 
prerequisite  for  certification  for 
professional  practice  or  service;  or 

(B)  Is  a  part  of  an  internship  or 
residency  program  leading  to  a  degree 
or  certificate  awarded  by  an  institution 
of  higher  education,  a  hospital,  or  a 
health  care  facility  that  offers 
postgraduate  training. 

(3)  To  qualify  for  an  internship 
deferment  as  provided  in  paragraph- 
(cK2)(ii)(A)  of  this  section,  the  borrower 


must  provide  the  institution  with  the 
following  certifications: 

(i)  A  statement  from  an  o^icial  of  the 
appropriate  State  licensing  agency  that 
successful  completion  of  the  internship 
program  is  a  prerequisite  for  its 
certification  of  the  individual  for 
professional  service  or  practice. 

(ii)  A  statement  from  the  organization 
with  which  the  borrower  is  undertaking 
the  internship  program  certifying — 

(A)  That  a  baccalaureate  degree  must 
be  attained  in  order  to  be  admitted  into 
the  internship  program; 

(B)  That  the  borrower  has  been 
accepted  into  its  internship  program; 
and 

(C)  The  anticipated  dates  on  which 
the  borrower  will  begin  and  complete 
the  program. 

(4)  To  qualify  for  an  internship 
deferment  as  provided  in  paragraph 
(c)(2)(ii)(B)  of  this  section,  the  borrower 
must  provide  the  institution  with  a 
statement  from  an  authorized  official  of 
the  internship  program  certifying  that — 

(i)  A  baccalaureate  degree  must  be 
attained  in  order  to  be  admitted  into  the 
internship  program; 

(ii)  The  borrower  has  been  accepted 
into  its  internship  program;  and 

(iii)  The  internship  of  residency 
program  in  which  the  borrower  has  been 
accepted  leads  to  a  degree  or  certificate 
awarded  by  an  institution  of  higher 
education,  a  hospital  or  a  health  care 
facility  that  offers  postgraduate  training. 

(e)  The  borrower  need  not  repay 
principal,  and  interest  does  not  accrue, 
for  a  period  not  in  excess  of  six 
months — 

(1)  During  which  the  borrower  is — 
(i)  Pregnant,  caring  for  a  newborn 

baby,  or  caring  for  a  child  immediately 
after  placement  of  the  child  through 
adoption;  and 

(ii)  Not  attending  an  eligible 
institution  of  higher  education  or 
gainfully  employed;  and 

(2)  That  begins  not  later  than  six 
months  after  a  period  in  which  the 
borrower  was  at  least  a  half-time 
student  at  an  eligible  institution. 

(f)  The  borrower  need  not  repay 
principal,  and  interest  does  not  accrue, 
for  a  period  not  in  excess  of  one  year 
during  which  the  borrower — 

(1)  Is  a  mother  of  preschool  age 
children; 

(2)  Has  just  entered  or  reentered  the 
work  force;  and 

(3)  Is  being  compensated  at  a  rate 
which  is  not  more  than  $1.00  over  the 
minimum  hourly  wage  established  by 
section  6  of  the  Fair  Labor  Standards 
Act  of  1938. 

(g)  The  institution  shall  not  include 
the  deferment  periods  described  in 
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paragraphs  (b).  (c).  (d),  (e),  and  (f)  of  this 
section  and  the  period  described  in 
paragraph  (h)  of  this  section  when 
determining  the  10-year  repayment 
period. 

(h)  The  borrower  need  not  repay 
principal,  and  interest  does  not  accrue, 
until  six  months  after  completion  of  any 
period  during  which  the  borrower  is  in 
deferment  under  paragraphs  (b),  (c),  (d), 
(e),  and  (f)  of  this  section. 

(i)  An  institution  may  defer  payments 
of  principal  and  interest,  but  interest 
shall  continue  to  accrue,  if  the 
institution  determines  this  is  necessary 
to  avoid  heutlship  to  the  borrower  (see 
§  674.33(c)). 

(AnthtJrity:  20  U.S.C.  1087dd) 

§  674.35    Deferment  of  rapayment— Diroct 
loans  aMde«n  or  after  Oc«ebar  1, 1«ao. 
(a)  The  borrower  may  defier 

repayment  on  a  Direct  Loan  made  on  or 
after  October  1,  isoa  during  the  periods 
described  in  this  section. 

(bXl)  The  boiTower  need  not  repay 
prindpaL  and  interest  does  not  accnie. 
during  a  period  after  the  commenoement 
or  resumption  of  the  repayment  period 
on  a  loan,  when  the  borrower  is  at  least 
a  half-tiflie  student  at — 

(i)  An  institution  of  higher  education: 
or 

(ii)  A  comparable  institution  ootside 
the  U.S.  approved  by  the  secretary  for 
this  purpose. 

(2)  The  institution  of  higher  education 
does  not  need  to  be  participating  ia  the 
Perkins  Loan  program  for  the  borrower 
to  qualify  for  a  deferment 

(3)  If  a  borrower  is  attending  as  at 
least  a  half-time  regular  student  for  a 
full  academic  year  and  intends  to  enroll 
as  at  least  a  half-time  regular  student  in 
the  next  academic  year,  the  borrower  is 
entitled  to  deferment  for  12  months. 

(4)  If  an  institution  no  longer  qualifies 
as  an  institution  of  higher  education,  the 
borrower's  deferment  ends  on  the  date 
the  institution  ceases  to  qualify. 

(c)  The  borrower  need  no  repay 
principal,  and  interest  does  not  accrue, 
for  a  period  of  up  to  3  years  during 
which  time  the  borrower  is — 

(1)  A  member  of  the  U.S.  Army,  Navy. 
Air  Force,  Marines,  or  Coast  Guard  or 
an  officer  in  the  Commissionied  Corps  of 
the  U.S.  Public  Health  Service  (see 

§  674.56); 

(2)  A  Peace  Corps  volunteer 

(3)  As  volunteer  under  Title  I— Part  A 
of  the  Domestic  Volunteer  Act  of  1973 
(ACTION  programs); 

(4)  A  full-time  volunteer  in  service 
which  the  Secretary  has  determined  is 
comparable  to  service  in  the  Peace 
Corps  or  under  the  Domestic  Volunteer 
Act  of  1973.  The  Secretary  considers 
that  a  borrower  is  providing  comparable 


service  if  he  or  she  satisfies  the 
following  five  criteria: 

(i)  The  borrower  serves  in  an 
organization  which  is  exempt  from 
taxation  under  the  provisions  of  Section 
501(c)(3)  of  the  Internal  Revenue  Code  of 
1954. 

(ii)  Thie  borrower  provides  service  to 
low-income  persons  and  their 
communities  to  assist  them  in 
eliminating  poverty  and  poverty-related 
human,  social,  and  environmental 
conditions. 

(iii)  The  borrower's  compensation 
does  not  exceed  the  compensation 
received  by  a  full-time  volunteer  in  the 
Peace  Corps  or  in  a  program 
administered  by  the  ACTION  agency. 
Compensation  includes  an  allowance  for 
subsistence,  necessary  travel  expenses, 
and  stipends. 

(iv)  The  borrower,  as  part  of  his  or  her 
duties,  does  not  give  religious 
instruction,  conduct  worship  service, 
engage  in  religious  proselytizing,  or 
engage  in  fundraising  to  support 
religious  activities. 

(v)  The  borrower  has  agreed  to  ser\'e 
on  a  full-time  basis  for  a  term  of  at  least 
one  year. 

(SKi)  Temporarily  totally  disabled,  as 
established  by  an  affidavit  of  a  qualified 
physician,  or  unable  to  secure  gainful 
emplo^'ment  because  the  borrower  is 
providing  care,  such  as  continuous 
nursing  or  other  similar  services, 
required  by  a  spouse  who  is  so  disabled. 

{ii]  'Temporarily  totally  disabled" 
with  regard  to  the  borrower,  means  the 
inability  by  virtue  of  an  injury  or  illness 
to  attend  an  eligible  institution  or  to  be 
gainfully  employed  during  a  reasonable 
period  of  recovery;  and 

(iii)  "Temporarily  totally  disabled" 
with  regard  to  a  disabled  spouse,  means 
requiring  continuous  nursing  or  other 
services  from  the  borrower  for  a  period 
of  at  least  three  months  because  of 
illness  or  injury. 

(d)(1)  The  borrower  need  not  repay 
principal,  and  interest  does  not  accrue, 
for  a  period  not  to  exceed  two  years 
during  which  time  the  borrower  is 
serving  an  eligible  internship. 

(2)  An  eligible  internship  is  an 
internship^ 

(i)  That  requires  the  borrower  to  held 
at  least  a  bachelor's  degree  before 
beginning  the  internship  program;  and 

(ii)  That  the  State  licensing  agency 
requires  the  borrower  to  complete 
before  certifying  the  individual  for 
professional  practice  or  service. 

(3)  To  qualify  for  an  internship 
deferment,  the  borrower  shall  provide  to 
the  institution  the  following 
certifications: 

(i)  A  statement  from  an  official  of  the 
appropriate  State  licensing  agency  dial 


the  internship  program  meets  the 
provisions  of  paragraph  (d)(2)  of  this 
section:  and 

(ii)  A  statement  from  the  organization 
with  which  the  borrower  is  undertaking 
the  internship  program  certifying — 

(A)  The  acceptance  of  the  borrower 
into  its  internship  program;  and 

(B)  The  anticipated  dates  on  which 
the  twjrrower  will  begin  and  complete 
the  program. 

(e)  An  institution  may  defer  payments 
of  principal  and  interest,  but  interest 
shall  continue  to  accrue,  if  the 
institution  determines  this  is  necessary 
to  avoid  hardship  to  the  borrower  (see 

§  674.33)(c)). 

(f)  The  institution  shall  not  include  the 
deferment  periods  described  in 
paragraphs  (b),  (c),  and  (d)  of  this 
section  and  the  period  described  in 
paragraph  (g)  of  this  section  when 
determining  the  10-year  repayment 
period. 

(g)  No  repayment  of  principal  or 
interest  begins  until  six  months  after 
completion  of  any  period  during  which 
the  borrower  is  in  deferment  under 
paragraphs  (a),  (b).  and  (c)  of  this 
section. 

(Authority:  20  U.S.C  1087dd) 

§  674.36    Deferment  of  rvpayment— Direct 
loans  made  before  Octot>er  1.  IMOand 
Defense  loans. 

(a)  A  borrower  may  defer 
repayment — 

(1)  On  a  Direct  loan  made  before 
October  1. 1980  during  the  periods 
described  in  paragraphs  (b)  through  (e) 
of  this  section:  and 

(2)  On  a  Defense  loan,  during  the 
periods  described  in  paragraphs  (b) 
through  [{]  of  this  section. 

(b)(1)  A  borrower  need  not  repay 
principal,  and  interest  does  not  accrue, 
during  a  period  after  the  commencement 
or  resumption  of  the  repayment  period 
on  a  loan,  when  the  borrower  is  at  least 
a  half-time  student  at — 

(i)  An  institution  of  higher  education; 
or 

(ii)  A  comparable  institution  outside 
the  U.S.  approved  by  the  Secretaiy  for 
this  purpose. 

(2)  The  institution  of  higher  education 
does  not  need  to  be  participating  in  the 
Perkins  Loan  program  for  the  borrower 
to  qualify  for  a  deferment. 

(3)  If  a  borrower  is  attending  as  at 
least  a  half-time  regular  student  for  a 
full  academic  year  and  intends  to  enroll 
as  at  least  half-time  regular  student  in 
the  next  academic  year,  the  borrower  is 
entitled  to  deferment  for  12  months. 

(4)  If  an  institution  no  longer  qualifies 
as  an  institution  of  higher  education,  the 
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l)orrower's  deferment  ends  on  the  date 
the  institution  ceases  to  qualify. 

(c)  A  borrower  need  not  repay 
principal,  and  interest  does  not  accrue 
for  a  period  of  up  to  3  years  during 
which  time  the  borrower  is — 

(1)  A  member  of  the  U.S.  Army.  Navy, 
Air  Force,  Marines  or  Coast  Guard  (see 
§  674.56); 

(2)  A  Peace  Corps  volunteer  or 

(3)  A  volunteer  under  Title  I — Part  A 
of  the  Domestic  Volunteer  Act  of  1973 
(ACTION  programs). 

(d)  The  institution  shall  exclude  the 
deferment  periods  described  in 
paragraphs  (b)  (1)  and  (2)  of  this  section 
when  determining  the  10-year 
repayment  period. 

(e)  An  institution  may  permit  the 
borrower  to  defer  payments  of  principal 
and  interest,  but  interest  shall  continue 
to  accrue,  if  the  institution  determines 
this  is  necessary  to  avoid  hardship  to 
the  borrower  (see  §  674.33(c)). 

(f)  The  institution  may  permit  the 
borrower  to  defer  payment  of  principal 
and  interest,  but  interest  shall  continue 
to  accrue,  on  a  Defense  loan  for  a  total 
cf  3  years  after  the  commencement  or 
resumption  of  the  repayment  period  on  a 
loan,  during  which  he  or  she  is  attending 
an  institution  of  higher  education  as  a 
Ipss-than-half-time  regular  student. 

(Authority:  20  U.S.C.  425. 10B7dd)  | 

§674.37    Defennent  procedures.  | 

(a)(1)  To  qualify  for  a  deferment  on  a 
loan,  a  borrower  shall  submit  to  the 
institution  to  which  the  loan  is  owed  a 
written  request  for  a  deferment  with 
documentation  required  by  the 
institution,  by  the  date  that  the  1 
institution  establishes.  I 

(2)  If  the  borrower  fails  to  meet  the 
requirements  of  paragraph  (a)  (1)  of  this 
section,  the  institution  may  declare  the 
loan  to  be  in  default,  and  may  accelerate 
the  loan. 

(b)(1)  The  institution  may  grant  a 
deferment  to  a  borrower  after  it  has 
declared  a  loan  to  be  a  default. 

(2)  As  a  condition  for  a  defennent 
under  this  paragraph,  the  institution — 

(i)  Shall  require  the  borrower  to 
execute  a  written  repayment  agreement 
on  the  loan;  and 

(ii)  May  require  the  borrower  to  pay 
immediately  some  or  all  of  the  amounts 
previously  scheduled  to  be  repaid  before 
the  date  on  which  the  institution 
determined  that  the  borrower  had 
demonstrated  that  grounds  for  a 
deferment  existed,  plus  late  charges  and 
collection  costs. 

(c)  If  the  information  supplied  by  the 
borrower  demonstrates  that  for  some  or 
all  of  the  period  for  which  a  deferment  is 
requested,  the  borrower  had  retained  in- 
school  status  or  was  within  the  initial 


grace  period  on  the  loan,  the  institution 
shall— 

(1)  Redetermine  the  date  on  which  the 
borrower  was  required  to  commence 
repayment  on  the  loan; 

(2)  Deduct  from  the  loan  balance  any 
interest  accrued  and  late  charges  added 
before  the  date  on  which  the  repayment 
period  commenced,  as  determined  in 
paragraph  (c)(1)  of  this  section;  and 

(3)  Treat  in  accordance  with 
paragraph  (b)  of  this  section,  the  request 
for  deferment  for  any  remaining  portion 
of  the  period  for  which  deferment  was 
requested. 

(Authority:  20  U.S.C.  425. 1087dd) 

§  674.3$    Postponement  of  loan 
repayments  in  anticipation  of  cancellation. 

(a)  An  institution  shall  postpone  loan 
repayments  for  a  12-month  period  if  the 
borrower — 

(1)  Notifies  the  institution  in  writing 
that  he  or  she  is  teaching  or  engaged  in 
other  services  that  qualify  for  loan 
cancellation  under  §  674.55,  674.56  or 
674.57. 

(2)  Submits  a  statement  signed  by  a 
responsible  official  in  the  military, 
agency,  or  school  employing  the 
borrower,  specifying  that  the  borrower 
is  so  employed.  The  statement  must 
describe  the  borrower's  job,  list  the 
period  of  employment,  and  state 
whether  the  job  is  full-  or  part-time. 

(b)  If  a  borrower  has  received 
Defense,  Direct,  and  Perkins  loans  and 
is  eligible  for  cancellation  benefits  on 
only  one.  the  institution  may  postpone 
only  repayments  on  the  loan  for  which 
cancellation  is  available. 

(Authority:  20  U.S.C.  425  and  1087dd,  1087ee) 

§  674.39    Treatment  of  loan  repayments 
wtiere  cancellation,  loan  repayments,  and 
minimum  monttily  repayments  apply. 

(a)  An  institution  may  not  exercise  the 
minimum  monthly  repayment  provisions 
on  a  note  when  the  borrower  has 
received  a  partial  cancellation  for  the 
period  covered  by  a  postponement. 

(b)  If  a  borrower  has  received 
Defense.  Direct,  and  Perkins  loans  and 
only  one  can  be  cancelled,  the  amount 
due  on  the  uncancelled  loan  is  the 
amount  established  in  §  674.31(b]  (2), 
loan  repayment  terms;  S  674.33(b), 
minimum  repayment  rates;  or 

§  674.33(c),  extension  of  repayment 
period. 

(Authority:  20  U.S.C.  425  and  1087dd.  1087ee) 


Subpart  D— Loan  Cancellation 

§  674.51    Special  definitions. 

The  following  deHnitions  apply  to  this 
Subpart: 


(a)  Academic  year  or  its  equivalent 
for  elementary  and  secondary  schools 
and  special  education:  (1)  One  complete 
school  year,  or  two  half  years  from 
different  school  years,  excluding 
summer  sessions,  that  are  complete  and 
consecutive  and  generally  fall  within  a 
12-month  period. 

(2)  If  such  a  school  has  a  year-round 
program  of  instruction,  the  Secretary 
considers  a  minimum  of  nine 
consecutive  months  to  be  the  equivalent 
of  an  academic  year. 

(b)  Academic  year  or  its  equivalent 
for  institutions  of  higher  education:  A 
period  of  time  in  which  a  full-time 
student  is  expected  to  complete — 

(1)  The  equivalent  of  2  semesters.  2 
trimesters,  or  3  quarters  at  an  institution 
using  credit  hours;  or 

(2)  At  least  900  clock  hours  of  training 
for  each  program  at  an  institution  using 
clock  hours. 

(c)  Chapter  I  children:  Children  of 
ages  5  through  17  who  are  counted 
under  section  111(c)  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended. 

(d)  Elementary  school:  A  school  that 
provides  elementary  education, 
including  education  below  grade  1.  as 
determined  by — 

(1)  State  law;  or 

(2)  The  Secretary,  if  the  school  is  not 
in  a  State. 

(e)  Handicapped  children:  Children  of 
ages  3  through  21  inclusive  who  require 
special  education  and  related  services 
because  they  are — 

(1)  Mentally  retarded; 

(2)  Hard  of  hearing; 

(3)  Deaf; 

(4)  Speech  and  language  impaired; 

(5)  Visually  handicapped; 

(6)  Seriously  emotionally  disturbed; 

(7)  Orthopedically  impaired; 

(8)  Specific  learning  disabled;  or 

(9)  Otherwise  health  impaired. 

(f)  Local  educational  agency:  (1)  A 
public  board  of  education  or  other 
public  authority  legally  constituted 
within  a  State  to  administer,  direct,  or 
perform  a  service  function  for  public 
elementary  or  secondary  schools  in  a 
city,  county,  township,  school  district, 
other  political  subdivision  of  a  State;  or 
such  combination  of  school  districts  of 
counties  as  are  recognized  in  a  State  as 
an  administrative  agency  for  its  public 
elementary  or  secondary  schools. 

(2)  Any  other  public  institution  or 
agency  having  administrative  control 
and  direction  of  a  public  elementary  or 
secondary  school. 

(g)  Secondary  school:  (1)  A  school 
that  provides  secondary  education,  as 
determined  by — 

(i)  State  law;  or 
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(ii)  The  Secretary,  if  the  school  is  not 
in  a  State. 

(2)  However,  State  laws 
notwithstanding,  secondary  education 
does  not  include  any  education  beyond 
grade  12. 

(h)  State  education  agency:  (1)  The 
State  board  of  education;  or 

(2)  An  agency  or  official  designated 
by  the  Governor  or  by  State  law  as 
being  primarily  responsible  for  die  State 
supervision  of  public  elementary  and 
secondary  schools. 

(i)  Teacher:  (1)  A  teacher  is  a  person 
who  provides — 

(i)  Direct  classroom  teaching; 

(ii)  Classroom-type  teaching  in  a  non- 
classroom  setting:  or 

(iii)  Educational  services  to  students 
directly  related  to  classroom  teaching 
such  as  school  librarians  or  school 
guidance  counselors. 

(2)  A  supervisor,  administrator, 
researcher,  or  curriculum  specialist  is 
not  a  teacher  unless  he  or  she  primarily 
provides  direct  and  personal 
educational  services  to  students. 

(3)  An  individual  who  provides  one  of 
the  following  services  does  not  qualify 
as  a  teacher  unless  that  individiial  is 
licensed,  certified,  or  registered  by  the 
appropriate  State  education  agency  for 
that  area  in  which  he  or  she  is  providing 
related  special  educational  services,  and 
the  services  provided  by  the  individual 
are  part  of  the  educational  curriculum 
for  handicapped  children: 

(i)  Speech  pathology  and  audiology. 
(ii)  Psychological  and  counseling 
services, 
(iii)  Physical  or  occupational  therapy, 
(iv)  Recreational  therapy. 

Authoiity:  20  U.S.C.  425. 10S7ee.  1141.  and 
1401(1). 

§674.52    CanoeHatton  procedures. 

(a)  Application  for  cancellation.  To 
qualify  for  cancellation  of  a  loan,  a 
borrower  shall  submit  to  the  institution 
to  which  die  loan  is  owed,  by  the  date 
that  the  institution  establishes,  both  a 
written  request  for  cancellation  and  any 
documentation  required  by  the 
institution  to  demonstrate  that  the 
borrower  meets  the  conditions  for  the 
cancellation  requested. 

(b)(1)  An  institution  may  refuse  a 
request  for  cancellation  based  on  a 
claim  of  simultaneously  leaching  in  two 
or  more  schools  or  institutions  if  it 
cannot  detemiine  easily  from  the 
documentation  supplied  by  the  borrower 
that  the  teaching  is  full-time.  However, 
it  shall  grant  the  cancellation  if  one 
school  official  certifies  that  a  teacher 
worked  full-time  for  a  full  academic 
year. 

(2)  If  the  borrower  is  unable  due  to 
illness  or  pregnancy  to  complete  the 


academic  year,  the  borrower  still 
qualifies  for  the  cancellation  if— 

(i)  The  borrower  completes  the  first 
half  of  the  academic  year,  and  has 
begun  teaching  the  second  half;  and 

(ii)  The  borrower's  employer 
considers  the  borrower  to  have  fulfilled 
his  or  her  contract  for  the  academic  year 
for  purposes  of  salary  increment  tenure, 
and  retirement. 

(c)(1)  Except  with  regard  to 
cancellation  on  account  of  the  death  or 
disability  of  the  borrower,  a  borrower 
whose  defaulted  loan  has  not  been 
accelerated  may  qualify  for  a 
cancellation  based  on  teaching, 
volunteer,  or  military  service  by 
complying  with  the  requirements  of 
paragraph  (a)  of  this  section. 

(2)  A  borrower  whose  defaulted  loan 
has  been  accelerated — 

(i)  May  quahfy  for  a  loan  cancellation 
for  services  performed  before  the  date  of 
acceleration;  and 

(ii)  Cannot  qualify  for  a  cancellation 
for  services  performed  on  or  after  the 
date  of  acceleration. 

(3)  An  institution  shall  grant  a  request 
for  cancellation  on  account  of  the  death 
or  disability  of  the  borrower  without 
regard  to  the  repayment  status  of  the 
loan. 

(d)  The  Secretary  considers  a 
borrower's  loan  deferment  under 
§  §  674.34,  674.35  and  674.36  to  run 
concurrently  with  any  period  for  which 
a  cancellation  for  miUtary  or  VISTA 
service  is  granted. 

Authority:  20  U.S.C.  425i,  1087ee. 

§674.53   Teact>er  cancellation— Direct  and 
Parkins  loans. 

(a)  Cancellation  for  full-time  teaching 
in  an  elementary  or  secondary  school 
serving  low-income  students.  (1)  An 
institution  shall  cancel  up  to  100  percent 
of  the  outstanding  loan  balance  on  a 
Direct  or  Perkins  loan  for  full-time 
teaching  in  a  public  or  other  nonprofit 
elementary  or  secondary  school  that — 

(i)  Is  in  a  school  district  that  qualifies 
for  funds,  in  that  year,  under  Chapter  1 
of  the  Education  Consolidation  and 
Improvement  Act  of  1981;  and 

(ii)  Has  been  selected  by  the 
Secretary  based  on  a  determination  that 
more  than  30  percent  of  the  school's 
total  enrollment  is  made  up  of  Chapter  1 
children. 

(2)  However,  the  Secretary  does  not 
select  more  than  50  percent  of  the 
schools  in  a  State  receiving  Chapter  1 
assistance. 

(3)(i)  The  Secretary  selects  schools 
under  paragraph  {a)[1]  of  this  section 
based  on  a  ranking  by  the  State 
education  agency. 

(ii)The  State  education  agency  shall 
base  its  ranking  of  the  schools  on 


objective  standards  and  methods.  These 
standards  must  take  into  account  the 
numbers  and  percentages  of  Chapter  1 
children  attending  those  schools. 

(iii)  For  each  academic  year,  the 
Secretary  notifies  participating 
institutions  of  the  schools  selected  under 
paragraph  (a)  of  this  section. 

(4)  The  Secretary  considers  all 
elementary  and  secondary  schools 
operated  by  the  Bureau  of  Indian  Affairs 
(BIA)  or  operated  on  Indian  reservations 
by  Indian  tribal  groups  under  contract 
with  BIA  to  qualify  as  schools  serving 
low-income  students. 

(b)  Cancellation  for  full-time  teaching 
of  the  handicapped.  (1)  An  institution 
shall  cancel  up  to  100  percent  of  the 
outstanding  balance  on  a  borrower's 
Direct  or  Perkins  loan,  for  full-time 
teaching  of  handicapped  children  in  a 
public  or  other  nonprofit  elementary  or 
secondary  school  system. 

(2)  A  borrower  qualifies  for 
cancellation  under  this  paragraph  only  if 
a  majority  of  the  students  whom  the 
borrower  teaches  are  handicapped 
children. 

(c)  Cancellation  rates.  (1)  To  qualify 
for  cancellation  under  paragraph  (a)  or 
(b)  (low-income  or  handicapped)  of  this 
section,  a  borrower  shall  teach  full  time 
for  a  complete  academic  year,  or  its 
equivalent. 

(2)  Cancellation  rates  are — 

(i)  15  percent  of  the  original  principal 
loan  amount  plus  the  interest  on  the 
unpaid  balance  accruing  during  the  year 
of  qualifying  service,  for  each  of  the  first 
and  second  years  of  full-time  teaching: 

(ii)  20  percent  of  the  original  principal 
loan  amount  plus  the  interest  on  the 
unpaid  balance  accruing  during  the  year 
of  qualifying  service,  for  each  of  the 
third  and  fourth  years  of  full-time 
teaching:  and 

(iii)  30  percent  of  the  original  principal 
loan  amount,  plus  the  interest  on  the 
unpaid  balance  accruing  during  the  year 
of  qualifying  service,  for  the  fifth  year  of 
full-time  teaching. 

(d)  Teaching  in  a  school  system.  The 
Secretary  considers  a  borrower  to  be 
teaching  in  a  public  or  other  nonprofit 
elementary  or  secondary  school  system 
only  if  the  borrower  is  directly 
employed  by  the  school  system. 

(e)  Teaching  children  and  adults.  A 
borrower  who  teaches  both  adults  and 
children  qualifies  for  cancellation  for 
this  ser\ice  only  if  a  majority  of  the 
students  whom  the  borrower  teaches  are 
children. 

Authority:  20  U.S.C.  1067ee. 
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§  674.54    Tejctter  cancellation— Defense 
loans. 

(a)  Cancellation  for  full-time  teaching. 
(1)  An  institution  shall  cancel  up  to  50 
percent  of  the  outstanding  balance  on  a 
borrower's  Defense  loan  for  full-time 
teaching  in — 

(i)  A  public  or  other  nonprofit 
elementary  or  secondary  school; 

(ii)  An  institution  of  higher  education; 
or 

(iii)  An  overseas  Department  of 
Defense  elementary  or  secondary 
school. 

(2)  The  cancellation  rate  is  10  percent 
of  the  original  principal  loan  amount, 
plus  the  interest  on  the  unpaid  balance 
accruing  during  the  year  of  qualifying 
service,  for  each  complete  year,  or  its 
equivalent,  of  teaching. 

(b)  Cancellation  for  full-time  teaching 
in  an  elementary  or  secondary  school 
serving  low-income  students.  (1)  The 
institution  shall  cancel  up  to  100  percent 
of  the  outstanding  balance  on  a 
borrower's  Defense  loan  for  full-time 
teaching  in  a  public  or  other  nonprofit 
elementary  or  secondary  school  that — 

(i]  Is  in  a  school  district  that  qualifies 
for  funds  in  that  year  under  Chapter  1  of 
tV.e  Education  Consolidation  and 
Lnprovement  Act  of  1981,  as  amended; 
and 

(ii)  Has  been  selected  by  the 
Secretary  based  on  a  determination  that 
a  high  concentration  of  students 
enrolled  at  the  school  are  from  low- 
income  families. 

{2)(i)  The  Secretary  does  not  select 
more  than  25  percent  of  the  eligible 
schools  in  a  State  for  any  year  unless  at 
least  50  percent  of  the  enrollment  of 
each  school  selected  is  made  up  of 
Chapter  1  children. 

(ii)  In  making  this  calculation,  the 
Secretary  uses  a  low-income  factor  of 
$3,000. 

(3)(i)  The  Secretary  selects  schools 
under  paragraph  (b](l]  of  this  section 
based  on  a  ranking  by  the  State 
education  agency. 

(ii)  The  State  education  agency  shall 
base  its  ranking  of  the  schools  on 
objective  standards  and  methods.  These 
standards  must  take  into  account  the 
numbers  and  percentages  of  Chapter  1 
children  attending  those  schools. 

(4)  The  Secretary  considers  all 
elementary  and  secondary  schools 
operated  by  the  Bureau  of  Indian  Affairs 
(BIA)  or  operated  on  Indian  reser\'ations 
by  Indian  tribal  groups  under  contract 
with  BIA  to  qualify  as  schools  serving 
low-income  students. 

(5)  For  each  academic  year,  the 
Secretary  notifies  participating 
institutions  of  the  schools  selected  under 
paragraph  (b)  of  this  section. 


(6)  The  cancellation  rate  is  15  percent 
of  the  original  principal  loan  amount, 
plus  the  interest  on  the  unpaid  balance 
accruing  during  the  year  of  qualifying 
service,  for  each  complete  academic 
year,  or  its  equivalent,  of  full-time 
teaching. 

(7)  Cancellation  for  full-time  teaching 
under  paragraph  (b)  of  this  section  is 
available  only  for  teaching  beginning 
with  academic  year  1966-67. 

(c)  Cancellation  for  full-time  teaciiing 
of  the  handicapped.  (1)  An  institution 
shall  cancel  up  to  100  percent  of  the 
outstanding  balance  on  a  borrower's 
Defense  loan,  plus  interest,  for  full-time 
teaching  of  handicapped  children  in  a 
public  or  other  nonprofit  elementary  or 
secondary  school  system. 

(2)  The  cancellation  rate  is  15  percent 
of  the  original  principal  loan  amount, 
plus  the  interest  on  the  unpaid  balance 
accruing  during  the  year  of  qualifying 
service,  for  each  complete  academic 
year,  or  its  equivalent,  of  full-time 
teaching. 

(3)  A  borrower  qualifies  for 
cancellation  under  this  paragraph  only  if 
a  majority  of  the  students  whom  the 
borrower  teaches  are  handicapped 
children. 

(4)  Cancellation  for  full-time  teaching 
under  paragraph  (c)  of  this  section  is 
available  only  for  teaching  beginning 
with  the  academic  year  1967-68. 

(d)  Teaching  in  a  school  system.  The 
Secretary  considers  a  borrower  to  be 
teaching  in  a  public  or  other  nonprofit 
elementary  or  secondary  school  system 
only  if  the  borrower  is  directly 
employed  by  the  school  system. 

(e)  Teaching  children  and  adults.  A 
borrower  who  teaches  both  adults  and 
children  qualifies  for  cancellation  for 
this  service  only  if  a  majority  of  the 
students  whom  the  borrower  teaches  are 
children. 

Authority:  20  U.S.C.  425(b)(3). 

§  674.55    Cancellation  for  service  in  a  Head 
Start  program. 

(a)  An  institution  shall  cancel  up  to 
100  percent  of  a  borrower's  Direct  or 
Perkins  loan,  plus  the  interest  on  the 
unpaid  balance,  for  service  as  a  full-time 
staff  member  in  a  "Head  Start"  program 
if— 

(1)  The  program  operates  for  a 
complete  academic  year,  or  its 
equivalent;  and 

(2)  The  borrower's  salary  does  not 
exceed  the  salary  of  a  comparable 
employee  working  in  the  local 
educational  agency  of  the  area  served 
by  the  local  Head  Start  program. 

(b)  The  cancellation  rate  is  15  percent 
of  the  original  loan  principal,  plus  the 
interest  on  the  unpaid  balance  accruing 
during  the  year  of  qualifying  service,  for 


each  complete  academic  year,  or  its 
equivalent,  of  full-time  teaching  service. 

(c)(1)  "Head  Start"  is  a  preschool 
program  carried  out  under  the  Head 
Start  Act  (Subchapter  B.  Chapter  8  of 
Title  VI  of  Pub.  L.  97-35,  the  Budget 
Reconciliation  Act  of  1981,  as  amended: 
formerly  authorized  under  section 
222(a)(1)  of  the  Economic  Opportunity 
Act  of  1964).  (42  U.S.C.  2809  (a)  (1 ))      : 

(2)  "Full-time  staff  member"  is  a 
person  regularly  employed  in  a  full-time 
professional  capacity  to  carry  out  the 
educational  part  of  a  Head  Start 
program. 

Authority:  20  U.S.C.  425. 

§  674.56    Cancellation  for  military  service. 

(a)  Cancellation  on  a  Defense  loan.  (1) 
An  institution  shall  cancel  up  to  50 
percent  of  a  Defense  loan  made  after 
April  13, 1970,  for  the  borrower's  full- 
time  active  service  starting  after  June  30, 
1970,  in  the  U.S.  Army,  Navy,  Air  Force, 
Marine  Corps,  or  Coast  Guard. 

(2)  The  cancellation  rate  is  12*72 
percent  of  the  original  loan  principal, 
plus  the  interest  on  the  unpaid  balance 
accruing  during  the  year  of  qualifying 
service,  for  the  first  complete  year  of 
qualifying  service,  and  for  each 
consecutive  year  of  qualifying  service. 

(3)  Service  for  less  than  a  complete 
year,  including  any  fraction  of  a  year 
beyond  a  complete  year  of  service,  does 
not  qualify  for  miUtary  cancellation. 

(b)  Cancellation  of  a  Direct  or  Perkins 
loan.  (1)  An  institution  shall  cancel  up  to 
50  percent  of  a  Direct  or  Perkins  loan  for 
service  as  a  member  of  the  U.S.  Army, 
Navy,  Air  Force,  Marine  Corps,  or  Coast 
Guard  in  an  area  of  hostilities  that 
qualifies  for  special  pay  under  section 
310  of  Title  37  of  the  United  States  Code. 

(2)  The  cancellation  rate  is  12  V2 
percent  of  the  original  loan  principal, 
plus  the  interest  on  the  unpaid  balance 
accruing  during  the  year  of  qualifying 
service,  for  each  complete  year  of 
qualifying  service. 

(3)  Service  for  less  than  a  complete 
year,  including  any  fraction  of  a  year 
beyond  a  complete  year  of  service,  does 
not  qualify  for  military  cancellation. 

Authority:  20  U.S.C.  425(b)(3)  and  1087ee. 

§  674.57    Cancellation  for  volunteer 
service — Perkins  loans. 

(a)  An  institution  shall  cancel  up  to  70 
percent  of  the  outstanding  balance  on  a 
Perkins  loan  for  service  as  a  volunteer 
under — 

(1)  The  Peace  Corps  Act;  or 

(2)  The  Domestic  Volunteer  Service 
Act  of  1973. 

(b)  Cancellation  rates  are — 

(1)  Fifteen  percent  of  the  original 
principal  loan  amount  plus  the  interest ' 
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on  the  unpaid  balance  accruing  during 
the  year  of  qualifying  service,  for  each 
of  the  first  and  second  twelve-month 
periods  of  service: 

(2)  Twenty  percent  of  the  original 
principal  loan  amount  plus  the  interest 
on  the  unpaid  balance  accruing  during 
the  year  of  qualifying  service,  for  each 
of  the  third  and  fourth  twelve-month 
periods  of  service. 

Authority:  20  U.S.C.  1087ee. 

§  674.58    Cancellation  for  deatli  or 
disability. 

(a)  Death.  An  institution  shall  cancel 
the  unpaid  balance  of  a  borrower's 
Defense.  Direct,  or  Perkins  loan, 
including  interest,  if  the  borrower  dies. 
The  lending  institution  shall  cancel  the 
loan  on  the  basis  of  a  death  certificate 
or  other  evidence  of  death  that  is 
conclusive  under  State  law. 

(b)  Permanent  and  total  disability.  (1) 
An  institution  shall  cancel  the  impaid 
balance  of  a  Defense,  Direct,  or  Perkins 
loan,  including  interest,  if  the  borrower 
becomes  permanently  and  totally 
disabled  after  receiving  the  loan.  The 
lending  institution  shall  decide  whether 
to  cancel  the  loan  based  on  medical 
evidence,  certified  by  a  physician,  which 
the  borrower  or  his  or  her  representative 
supplies. 

(2)  Permanent  and  total  disability  is 
the  inability  to  work  and  earn  money 
because  of  an  impairment  that  is 
expected  to  continue  indefinitely  or 
result  in  death. 

(c)  No  Federal  reimbursement.  No 
Federal  reimbursement  is  made  to  an 
institution  for  cancellation  of  loans  due 
to  death  or  disability. 

(d)  Retroactive.  Cancellation  for  death 
or  disability  applies  retroactively  to  all 
Defense,  Direct  or  Perkins  loans. 

(Authority:  20  U.S.C.  425  and  1087dd  and  sec. 
130(g)(2)  of  the  Education  Amendments  of 
1976.  Pub.  L.  94-482) 

§674.59    No  cancellation  for  prior 
service— no  repayment  refunded. 

(a)  No  portion  of  a  loan  may  be 
cancelled  for  teaching.  Head  Start, 
volunteer  or  military  service  if  the 
borrower's  service  is  performed — 

(1)  During  the  same  period  that  he  or 
she  received  the  loan;  or 

(2)  Before  the  date  the  loan  was 
disbursed  to  the  borrower. 

(b)  The  institution  shall  not  refund  a 
repayment  made  during  a  period  for 
which  the  borrower  qualified  for  a 
cancellation  unless  the  borrower  made 
the  payment  due  to  an  institutional 
error 

(Authority:  20  U.S.C,  425  and  1067ee) 


§  674.60    Reimbursement  to  institutions  for 
loan  cancellation. 

(a)  Reimbursement  for  Defense  loan 
cancellation.  (1)  The  Secretary  pays  an 
institution  each  award  year  its  share  of 
the  principal  and  interest  cancelled 
under  §§674.54  and  674.56(a). 

(2)  The  institution's  share  of  cancelled 
principal  and  interest  is  computed  by 
the  following  ratio: 


I 


I+F 


Where  I  is  the  institution's  capital 
contribution  to  the  Fund,  and  F  is  the 
Federal  capital  contribution  to  the  Fund. 

(b)  Reimbursement  for  Direct  and 
Perkins  loan  cancellation.  The  Secretary 
pays  an  institution  each  award  year  the 
principal  and  interest  cancelled  from  its 
student  loan  fund  under  §§674.53, 
674.55.  674.56(b)  and  674.57.  The      — 
institution  shall  deposit  this  amount  in 
its  Fund. 
(Authority:  20  U.S.C.  428  and  1087ee) 

Appendix  A — Promissory  Note — Perkins 
Loan 

Perkins  Loan  Program:  PERKINS  LOAN 

[Any  bracketed  clause  or  paragraph  may 
t>e  included  at  option  of  institution.) 

1. promise  to  pay  to 

(hereinafter  called  the  Institution)  located  at 

the  sum  of  the  amounts  that  are 

advanced  to  me  and  endorsed  in  the 
Schedule  of  Advances  set  forth  below.  I 
promise  to  pay  all  attorney's  fees  and  other 
reasonable  collection  costs  and  charges 
necessary  for  the  collection  of  any  amount 
not  paid  when  due. 

I  further  understand  and  agree  that: 

/.  General 

(1)  Applicable  Law.  All  sums  advanced 
under  this  note  are  drawn  from  a  fund 
created  under  Part  E  of  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended, 
hereinafter  called  the  Act,  and  are  subject  to 
the  Act  and  the  Federal  Regulations  issued 
under  the  Act.  The  terms  of  this  note  shall  be 
interpreted  in  accordance  with  the  Act  and 
Federal  Regulations,  copies  of  which  are  to 
be  kept  by  the  Institution. 

(2)  Procedures  For  Receiving  Deferment  or 
Cancellation.  I  understand  that  in  order  to 
receive  a  deferment  or  cancellation.  I  must 
request  the  deferment  or  cancellation  in 
writing  from  the  Institution,  and  must  submit 
to  the  Institution  any  documentation  required 
by  the  Institution  to  prove  that  I  qualify  for 
the  deferment  or  cancellation.  I  further 
understand  that  if  I  am  eligible  for  deferment 
or  cancellation  under  Articles  VI  through  XI.  I 
am  responsible  for  submitting  the  appropriate 
requests  on  time.  I  further  understand  that  I 
may  lose  my  deferment  and  cancellation 
benefits  if  I  fail  to  file  my  request  on  time. 

//.  Interest 

Interest  shall  accrue  from  the  beginning  of 
the  repayment  period  and  shall  be  at  the 


ANNUAL  PERCENTAGE  RATE  OF  FIVE 
PERCENT  (5%)  on  the  unpaid  balance,  except 
that  no  interest  shall  accrue  during  any 
deferment  period  described  in  paragraph 
VI(1). 

///.  Repayment 

(1)  I  promise  to  repay  the  principal  and  the 
interest  which  accrues  on  it  to  the  Institution 
over  a  period  beginning  9  months  after  the 
date  I  cease  to  be  at  least  a  half-time  student 
at  an  institution  of  higher  education,  or  at  a 
comparable  institution  outside  the  United 
Stales  approved  for  this  purpose  by  the 
United  States  Secretary  of  Education 
(hereinafter  called  the  Secretary),  and  ending 
10  years  later,  unless  that  period  is  shortened 
under  paragraph  111(5).  or  extended  under 
paragraphs  111(4)- 111(7)  (extensions),  or  Vl(l) 
(deferments). 

(2)  Upon  my  written  request,  the  repayment 
period  may  start  on  a  date  eariier  than  the 
one  indicated  in  paragraph  111(1 ). 

(3)(A)  I  promise  to  repay  the  principal  and 
interest  over  the  course  of  the  repayment 
period  in  equal  monthly,  bimonthly  or 
quarteriy  installments,  as  determined  by  the 
Institution.  I  understand  that  if  my 
installment  payment  for  all  the  loans  made  to 
me  by  the  Institution  is  not  a  multiple  of  $5. 
the  Institution  may  round  that  payment  to  the 
next  highest  dollar  amount  that  is  a  multiple 
of  $5. 

(B)  Notwithstanding  paragraph  III(3)(A). 
upon  my  written  request,  repayment  may  be 
made  in  graduated  installments  in 
accordance  with  a  schedule  approved  by  the 
Secretary. 

(4)  Notwithstanding  paragraph  III(l).  if  I 
qualify  as  a  low-income  individual  during  the 
repayment  period,  the  Institution,  upon  my 
written  request,  may  extend  the  repayment 
period  for  up  to  an  additional  10  years,  and 
may  adjust  any  repayment  schedule  to  reflect 
my  income. 

[(5)(A)  If  the  monthly  rate  that  would  be 
established  under  paragraph  111(1 ),  or  the 
total  monthly  repayment  rate  of  principal  and 
interest  on  all  my  Perkins  Loans  including 
this  loan,  is  less  than  $30  per  month,  I  shall 
repay  the  principal  and  interest  on  this  loan 
at  the  rate  of  S30  per  month  (which  includes 
both  principal  and  interest). 

[(5)(B)  If  I  have  received  Perkins  Loans 
from  other  institutions  and  the  total  monthly 
repayment  rate  on  those  loans  is  less  than 
$30.  the  $30  monthly  payment  established 
under  subparagraph  ill(5)(A)  includes  the 
amounts  I  owe  on  all  may  outstanding 
Perkins  Loans  including  those  received  from 
other  institutions.  The  amount  of  the  $30 
monthly  payment  that  will  be  applied  to  this 
loan  will  be  the  difference  between  $30  and 
the  total  of  the  amounts  owed  at  a  monthly 
rate  on  my  other  Perkins  Loans. 

((6)  The  Institution  may  permit  me  to  pay 
less  than  the  rate  of  $30  per  month  for  a 
period  of  not  more  than  one  year  where 
necessary  to  avoid  hardship  to  me  unless  that 
action  would  extend  the  repayment  period  in 
paragraph  III(1).| 

(7)  The  Institution  may.  upon  my  written 
request,  reduce  any  scheduled  repayments  or 
extend  the  repayment  period  indicated  in 
paragraph  111(1).  if.  in  its  opinion. 
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circumstances  such  as  prolonged  illness  or 
unemployment  prevent  roe  from  making  the 
scheduled  repuyments.  tiowever.  interest 
shall  continue  to  accrue. 

IV.  Prepayment 

(1)  I  may.  at  my  option  and  without 
penalty,  prepay  all  or  any  part  of  the 
principal,  plus  any  accrued  interest  thereon, 
at  any  time. 

(2)  Amounts  I  repay  in  the  academic  year 
in  which  the  loan  was  made  will  be  used  to 
reduce  the  amount  of  the  loan  and  will  not  be 
considered  a  prepayment  unless  that  year  is 
also  the  year  in  which  I  am  required  to  begin 
repayment  on  this  loan. 

(3)  If  I  repay  more  than  the  amount  due  for 
any  installment,  the  excess  will  be  used  to 
prepay  principal  unless  1  designate  it  as  an 
advance  payment  of  the  next  regular 
installment. 

V.  Default 

(1)  The  Institution  may.  at  its  option, 
declare  my  loan  to  be  in  default  and  may 
demand  immediate  payment  of  the  entire 
unpaid  balance  of  the  loan,  including 
principal,  interest,  late  charges  and  collection 
costs  if — 

(A)  1  do  not  make  a  scheduled  payment 
when  due  under  the  repayment  schedule 
established  by  the  Institution,  and 

(B)  I  do  not  submit  to  the  Institution,  on  or 
before  the  dale  on  which  payment  is  due, 
documentation  that  I  qualify  for  a  deferment 
or  cancellation  described  in  Article  VI.  VII, 
VIII.  IX.  X.  or  XI  of  this  agreement. 

(2)  I  understand  that  if  I  default  on  n^y  loan, 
the  Institution  may  disclose  that  I  have 
defaulted,  along  with  other  relevant 
information,  to  credit  bureau  organizations. 

|3)  Further.  I  understand  that  if  I  default  on 
my  loan  and  the  loan  is  transferred  to  the 
Secre'ary  for  collection,  the  Secretary  may 
disclose  that  I  have  defaulted,  along  with 
other  relevant  information,  to  credit  bureau 
organizations.  I 

|4)  I  understand  that  if  I  default  on  nly  loan, 
I  will  then  lose  my  right  to  defer  repayments. 

(5)  I  understand  that  after  the  Institution 
accelerates  the  loan  under  paragraph  V(1).  I 
will  then  lose  my  right  to  receive  a 
cancellation  of  a  portion  of  my  loan  for  any 
leaching,  volunteer  or  military  service 
described  in  Articles  VII.  VIII  and  IX. 
performed  after  the  date  the  Institution 
accelerated  the  loan. 

(6)  I  understand  that  failure  to  pay  this 
obligation  under  the  terms  agreed  upon  will 
prevent  my  obtaining  additional  student 
financial  aid  authorized  under  Title  IV  of  the 
Higher  Education  Act  of  1965.  as  amended, 
until  I  have  made  arrangements  which  are 
satisfactory  to  the  Institution  or  the  Secretary 
regarding  the  repayment  of  the  loan. 

VI.  Deferment 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  may  defer  making  scheduled 
installment  payments,  and  will  not  be  liable 
for  any  interest  that  might  otherwise  accrue, 
during  the  following  periods: 

(A)  While  I  am  enrolled  and  in  aMendance 
as  at  least  a  half-time  student  at  an 
institution  of  higher  education  or  at  a 
comparable  institution  outside  the  United 


States  approved  for  this  purpose  by  the 
Secretary; 

(B)  For  a  period  of  three  (3)  years  during 
which  I  am — 

(i)  On  full-time  active  duty  as  a  member  of 
the  Armed  Forces  of  the  United  States  (Army. 
Navy.  Air  Force,  Marine  Corps,  or  Coast 
Guard)  or  the  National  Oceanic  and 
Atmospheric  Administration  Corps,  or  as  an 
officer  on  full-time  active  duty  in  the 
Commissioned  Corps  of  the  United  States 
Public  Health  Service; 

(iij  In  service  as  a  volunteer  under  the 
Peace  Corps  Act, 

(iii)  A  volunteer  under  the  Domestic 
Volunteer  Service  Act  of  1973  (ACTION 
programs), 

(iv)  A  full-time  volunteer  in  a  tax-exempt 
organization  performing  service  comparable 
to  the  service  performed  in  the  Peace  Corps 
or  under  the  Domestic  Volunteer  Service  Act 
of  1973,  or 

(v)  Temporarily  totally  disabled  as 
established  by  an  affidavit  of  a  qualiried 
physician,  or  unable  to  secure  employment 
because  I  am  providing  care  required  by  my 
dependent  who  is  so  disabled: 

|C)  For  a  period  not  in  excess  of  two  (2) 
years — 

(i)  After  I  receive  a  baccalaureate  or 
professional  degree  during  which  time  I  am 
serving  in  an  internship  which  is  required  in 
order  that  I  may  receive  professional 
recognition  required  to  begin  my  professional 
practice  or  service,  or 

(ii)  Serving  in  an  internship  or  residency 
program  leading  to  a  degree  or  certificate 
awarded  by  an  institution  of  higher 
education,  a  hospital  or  a  health  care  facility 
that  ofTers  postgraduate  training; 

(D)  For  a  period  not  in  excess  of  one  (1) 
year  during  which,  if  I  am  a  mother  of 
preschool  age  children,  I  have  entered  or 
reentered  the  work  force,  and  am  being  paid 
at  a  rate  which  does  not  exceed  Sl.OO  above 
the  minimum  hourly  wage  established  by 
section  6  of  the  Fair  Labor  Standards  Act  of 
1938; 

(R)  For  a  period  not  in  excess  of  six  (6) 
months — 

(i)  That  follows  by  six  months  or  less  a 
period  during  which  I  was  enrolled  as  at  least 
a  half-time  student  at  an  eligible  institution; 
and 

(ii)  During  which  I  am  pregnant,  caring  for 
my  newborn  baby,  or  caring  for  a  child 
immediately  after  he  or  she  was  placed  with 
me  through  adoption  and  I  am  neither 
attending  an  eligible  institution  of  higher 
education  nor  gainfully  employed:  and 

(F)  During  a  six  (6)  month  period 
immediately  following  the  expiration  of  any 
deferment  provided  in  paragraphs  VI(1)(A) 
through  VI(1)(E). 

(2)  The  Institution  may,  upon  my  written 
request,  defer  my  scheduled  repayments  if'it 
determines  that  the  deferment  is  necessary  to 
avoid  a  Tinancial  hardship  for  me.  Interest, 
however,  will  continue  to  accrue. 

VII.  Cancellation  for  Teaching 

(1)1  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution.  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  cancelled  if  I  perform 
service — 


(A)  As  a  full-time  teacher  in  a  public  or 
other  nonprofit  elementary  or  secondary 
school  which  is  in  the  school  district  of  a 
local  educational  agency  which  is  eligible  in 
such  year  of  service  for  funds  under  Chapter  I 
of  the  Education  Consolidation  and 
Improvement  Act  of  1981,  as  amended,  and 
which  has  been  designated  by  the  Secretary 
(after  consultation  with  each  State 
Department  of  Education)  in  accordance  with 
the  provisions  of  section  465(a)(2)  of  the  Act 
as  a  school  with  a  high  concentration  of 
students  from  low-income  families.  An 
official  Directory  of  designated  low-income 
schools  is  published  annually  by  the 
Secretary. 

(B)  As  a  full-time  teacher  of  handicapped 
children  (including  those  who  are  mentally 
retarded,  hard  of  hearing,  deaf,  speech  and 
language  impaired,  visually  handicapped, 
seriously  emotionally  disturbed, 
orthopedically  impaired,  have  specific 
learning  disabilities,  or  are  otherwise  health- 
impaired  children,  who  by  reason  thereof 
require  special  education  and  related 
services)  in  a  public  or  other  nonprofit 
elementary  or  secondary  school  system. 

(2)  A  portion  of  this  loan  will  be  cancelled 
for  each  completed  year  of  teaching  service 
at  the  following  rates: 

(A)  15  percent  of  the  total  principal  amount 
of  the  loan  plus  interest  on  the  unpaid 
balance  accruing  during  that  year  will  be 
cancelled  for  each  of  the  first  and  second 
complete  academic  years  of  the  teaching 
service, 

(B)  20  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  of  the  third  and 
fourth  complete  academic  years  of  that 
teaching  service,  and 

(C)  30  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  the  fifth  complete 
academic  year  of  that  teaching  service. 

VIII.  Head  Start  Cancellation 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution.  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  cancelled  if  I  perform  service 
as  a  full-time  staff  member  in  a  Head  Start 
program  if — 

(A)  That  Head  Start  program  Is  operated 
for  a  period  which  is  comparable  to  a  full 
school  year  in  the  locality,  and 

(B)  My  salary  is  not  more  than  the  salary  of 
a  comparable  employee  of  the  local 
educational  agency. 

(2)  This  loan  will  be  cancelled  at  the  rate  to 
15  percent  of  the  total  principal  amount  plus 
interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  complete  school 
year  or  equivalent  period  of  service  in  a  Head 
Start  program. 

(3)  Head  Start  is  preschool  program  carried 
out  under  the  Head-Start  Act. 

IX.  Military  Cancellation 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  50 
percent  of  the  principal  amount  of  this  loan 
plus  the  interest  thereon  cancelled  if  I  serve 
as  a  member  of  the  Armed  Forces  of  the 


Federal  Register  /  Vol.  52.  No.  230  /  Tuesday.  December  1.  1987  /  Rules  and  Regulations 


45763 


XIV.  Assignment 

(1)  This  note  may  be  assigned  by  the 
Institution  only  to — 

(A)  The  United  States; 

(B)  Another  institution  upon  my  transfer  to 
that  institution  if  that  institution  is 
participating  in  this  program;  or 

(C)  Another  institution  approved  by  the 
Secretary. 

(2)  The  provisions  of  this  note  that  relate  to 
the  Institution  shall,  where  appropriate, 
relate  to  an  assignee. 

XV.  Prior  Loans 

I  hereby  certify  that  I  have  listed  below  all 
of  the  Perkins  Loans  I  have  obtained  at  other 
institutions.  (If  no  prior  loans  have  been 
received,  state  "None."') 


Schedule  of  Perkins  Loans  at  Other 
Institutions 


Amount 


Date 


institution 


Amount 


Date 


inatureot 


United  States  in  an  area  of  hostilities  that 
qualifies  for  special  pay  under  section  310  of 
Title  37  of  the  U.S.C. 

(2)  This  loan  will  be  cancelled  at  the  rate  of 
12 '/i  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  complete  year  of 
such  service. 

X.  Volunteer  Service  Cancellation 

(1)  I  understand  that  upon  making  a 

properly  documented  written  request  to  the 

Institution.  I  am  entitled  to  have  up  to  70 

percent  of  the  amount  of  this  loan  plus  the 

interest  thereon  cancelled  if  I  perform 
service — 

(A)  As  a  volunteer  under  the  Peace  Corns 
Act;  or 

(B)  As  a  volunteer  under  the  Domestic 
Volunter  Service  Act  of  1973. 

(2)  This  loan  will  be  cancelled  at  the  _ 
following  rates: 

(A)  15  percent  of  the  total  principal  amount  ~ 
of  the  loan  plus  interest  on  the  unpaid  i 
balance  accruing  during  that  year  will  be  f 
cancelled  for  each  of  the  first  and  second  4 
twelve-month  periods  of  volunteer  service  — 
completed;  " 

(B)  20  percent  of  the  total  principal  amount        ywi  c^t,„^  ,     t  a^ 

of  the  loan  plus  interest  on  the  unpaid  '  ^^^''"'^  of  Advances 

balance  accruing  during  that  year  will  be  The  following  amounts  were  advanced  to 

cancelled  for  each  of  the  third  and  fourth  ""«  ""der  this  loan  agreement  on  the  dates 

twelve-month  periods  of  volunteer  service  indicated: 

completed. 

XI.  Death  and  Disability  Cancellation 

(1)  In  the  event  of  my  death,  the  total 
amount  owed  on  this  loan  will  be  cancelled.  , 

(2)  If  I  become  totally  and  permanently  a 
disabled  after  I  receive  this  loan,  the  3 
Institution  will  cancel  the  total  amount  of  this  * 
loan. 

XII.  Change  in  Name.  Address.  Telephone 
Number  and  Social  Security  Number 

I  am  responsible,  and  any  endorser  is 
responsible,  for  informing  the  Institution  of 
any  change  or  changes  in  name,  address, 
telephone  number  or  Social  Security  number. 

XIII.  Late  Charge 

(1)  The  Institution  will  impose  a  late  charge 
if— 

(A)  I  do  not  make  a  scheduled  payment 
when  it  is  due,  and 

(B)  I  do  not  submit  to  the  Institution,  on  or 
before  the  date  on  which  payment  is  due. 
documentation  that  I  qualify  for  a  deferment 
or  cancellation  described  in  Articles  VI,  VII. 
VIII.  IX,  X.  and  XI  of  this  agreement. 

(2)  No  charge  may  exceed  twenty  (20) 
percent  of  my  monthly,  bimonthly  or 
quarterly  payment. 

(3){A)  The  Institution  may— 

(i)  Add  the  late  charge  to  the  principal  the 
day  after  the  scheduled  repayment  was  due; 
or 

(ii)  Include  it  with  the  next  scheduled 
repayment  after  I  have  received  notice  of  the 
late  charge. 

(B)  If  the  Institution  elects  to  add  the 
assessed  charge  to  the  outstanding  principal 
of  the  loan,  it  must  so  inform  me  before  the 
due  date  of  the  next  installment. 


NOTICE  TO  BORROWER:  DO  NOT  SIGN 
THIS  NOTE  BEFORE  YOU  READ  IT  THE 
INSTITUTION  MUST  SUPPLY  A  COPY  OF 
THIS  NOTE  TO  YOU  AND  ANY  COSIGNER. 

(This  note  is  signed  as  a  sealed 
instrument.] 

Signature ((seal)J. 

Date  19 — . 

Permanent  Address  (Street  or  Box  Number. 
City.  State,  and  Zip  Code). 


Social  Security  Number  (borrower  must 
provide). 

The  borrower  and  Institution  shall  execute 
this  note  without  security  and  without 
endorsement  unless  the  borrower  is  a  minor 
and  this  note  would  not,  under  the  law  of  the 
State  in  which  the  Institution  is  located, 
create  a  binding  obligation.  If  the  borrower  is 
a  minor  and  this  note  would  not  therefore,  be 
legally  binding,  the  Institution  shall  require  a 
cosigner  to  this  note: 

I  agree  to  repay  all  amounts  due  on  this 
loan  if  the  borrower  fails  to  do  so  in 
accordance  with  the  terms  of  the  note. 

Signature  of  cosigner ((seal)]. 

Date 19—. 


Permanent  Address  (Street  or  Box  Number 

City.  State,  Zip  Code). 
(Authority:  20  U.S.C.  10e7dd) 


Appendix  B— Promissory  Note— Direct 
Loan 

Perkins  Loan  Program:  Direct  Loan 

(Any  bracketed  clause  or  paragraph  may 
be  included  at  option  of  institution.] 

!•  promise  to  pay 

'o  (hereinafter  called  the  Institution) 

located  at  the  sum  of  the  amounts 

that  are  advanced  to  me  and  endorsed  in  the 
Schedule  of  Advances  set  forth  below.  1 
promise  to  pay  all  attorney's  fees  and  other 
reasonable  collection  costs  and  charges 
necessary  for  the  collection  of  any  amount 
not  paid  when  due. 

I  further  understand  and  agree  that: 
/.  General 

(1)  Applicable  Law.  All  sums  advanced 
under  this  note  are  drawn  from  a  fund 
created  under  Part  E  of  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended, 
hereinafter  called  the  Act.  and  are  subject  to 
the  Act  and  the  Federal  Regulations  issued 
under  the  Act.  The  terms  of  this  note  shall  be 
interpreted  in  accordance  with  the  Act  and 
Federal  Regulations,  copies  of  which  are  to 
be  kept  by  the  Institution. 

(2)  Procedures  for  Receiving  Deferment  or 
Cancellation.  I  understand  that  in  order  to 
receive  a  deferment  or  cancellation.  I  must 
request  the  deferment  or  cancellation  in 
writing  from  the  Institution,  and  must  submit 
to  the  Institution  any  documentation  required 
by  the  Institution  to  prove  that  I  qualify  for 
the  deferment  or  cancellation.  I  further 
understand  that  if  I  am  eligible  for  deferment 
or  cancellation  under  Articles  VI  through  X,  I 
am  responsible  for  submitting  the  appropriate 
requests  on  time.  I  further  understand  that  I 
may  lose  my  deferment  and  cancellation 
benefits  if  I  fail  to  file  my  request  on  time. 

//.  Interest 

Interest  shall  accrue  from  the  beginning  of 
the  repayment  period  and  shall  be  at  the 
ANNUAL  PERCENTAGE  RATE  OF  FIVE 
PERCENT  (5%)  on  the  unpaid  balance,  except 
that  no  interest  shall  accrue  during  any 
deferment  period  described  in  paragraph 
VI(1). 

///.  Repayment 

(1)  1  promise  to  repay  the  principal  and  the 
interest  which  accrues  on  it  to  the  Institution 
over  a  period  beginning  6  months  after  the 
date  I  cease  to  be  at  least  a  half-time  student 
at  an  institution  of  higher  education,  or  at  a 
comparable  institution  outside  the  United 
States  approved  for  this  purpose  by  the 
United  States  Secretary  of  Education 
(hereinafter  called  the  Secretary),  and  ending 
10  years  later,  unless  that  period  is  shortened 
under  paragraph  111(5),  or  extended  under 
paragraph  111(4),  111(7)  (extensions),  or  Vl(l) 
(deferments). 

(2)  Upon  my  written  request,  the  repayment 
period  may  start  on  a  date  eariier  than  the 
one  indicated  in  paragraph  111(1 ). 

(3)(A)  I  promise  to  repay  the  principal  and 
interest  over  the  course  of  the  repayment 
period  in  equal  monthly,  bimonthly  or 
quarteriy  installments,  as  determined  by  the 
Institution.  I  understand  that  if  my 
installment  payment  for  all  the  loans  made  to 
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me  by  the  Institution  is  not  a  multiple  of  $5, 
the  Institution  may  round  that  payment  to  the 
next  highest  dollar  amount  that  is  a  multiple 
ofSS. 

(B)  Notwithstanding  paragraph  II](3)(A). 
upon  my  written  request,  repayment  may  be 
made  in  graduated  installments  in 
accordance  with  a  schedule  approved  by  the 
Secretary. 

(4)  Notwithstanding  paragraph  111(1).  if  I 
qualify  as  a  low-income  individual  during  the 
repayment  period,  the  Institution,  upon  my 
written  request,  may  extend  the  repayment 
period  for  up  to  an  additional  10  years,  and 
may  adjust  any  repayment  schedule  to  reflect 
my  income. 

|(5)(A)  If  the  monthly  rate  that  would  be 
established  under  paragraph  III(l).  or  the 
total  monthly  repayment  rate  of  principal  and 
interest  on  all  my  Direct,  Defense  and  Perkins 
Loans,  including  this  loan,  is  less  than  S30  per 
month,  I  shall  repay  the  principal  and  interest 
on  this  loan  at  the  rate  of  $30  per  month 
(which  includes  both  principal  and  interest).) 

[(5)(B)  If  I  have  received  Direct,  Defense 
and  Perkins  Loans  from  other  institutions  and 
the  total  monthly  repayment  rate  on  those 
loans  is  less  than  S^,  the  $30  monthly 
payment  established  under  subparagraph 
II1(5)(A)  includes  the  amounts  I  owe  on  all  my 
outstanding  Direct,  Defense  and  Perkins 
Loans  including  those  received  from  other 
institutions.  The  amount  of  this  $30  monthly 
payment  that  will  be  applied  to  this  loan  will 
be  difference  between  $30  and  the  total  of  the 
amounts  owed  at  a  monthly  rate  on  my  other 
Direct,  Defense  and  Perkins  Loans.) 

1(6)  The  Institution  may  permit  me  to  pay 
less  than  the  rate  of  $30  per  month  for  a 
period  of  not  more  than  one  year  where 
necessary  to  avoid  hardship  to  me  unless  that 
action  would  extend  the  repayment  period  in 
paragraph  IIl(l).] 

(7)  The  Institution  may,  upon  my  written 
request,  reduce  any  scheduled  repayments  or 
extend  the  repayment  period  indicated  in 
paragraph  111(1),  if,  in  its  opinion, 
circumstances  such  as  prolonged  illness  or 
unemployment  prevent  me  from  making  the 
scheduled  repayments.  However,  interest 
shall  continue  to  accrue. 

IV.  Prepayment 

(1)  I  may.  at  my  option  and  without ' 
penalty,  prepay  all  or  any  part  of  the 
principal,  plus  any  accrued  interest  thereon, 
at  any  time. 

(2)  Amounts  I  repay  in  the  academic  year 
in  which  the  loan  was  made  will  be  used  to 
reduce  the  amount  of  the  loan  and  will  not  be 
considered  a  prepayment,  unless  that  year  is 
also  the  year  in  which  I  am  required  to  begin 
repayment  on  this  loan. 

(3)  If  I  repay  more  than  the  amount  due  for 
any  installment,  the  excess  will  be  used  to 
prepay  principal  unless  I  designate  it  as  an 
advance  payment  of  the  next  regular 
installment. 

V.  Default 

(1)  The  Institution  may.  at  its  option, 
declare  my  loan  to  be  in  default  and  may 
demand  immediate  payment  of  the  entire 
unpaid  balance  of  the  loan,  including 
principal,  interest,  late  charges  and  collection 
costs,  if — 


(A)  I  do  not  make  a  scheduled  payment 
when  due  under  the  repayment  schedule 
established  by  the  Institution,  and 

(B)  I  do  not  submit  to  the  Institution,  on  or 
before  the  dale  on  which  payment  is  due. 
documentation  that  I  qualify  for  a  deferment 
or  cancellation  described  in  Articles  VL  VU. 
Vin,  IX.  and  X  of  this  agreement. 

(2)  I  understand  that  if  I  default  on  my  loan, 
the  Institution  may  disclose  that  1  have 
defaulted,  along  with  other  relevant 
information,  to  credit  bureau  organizations. 

(3)  Further.  I  understand  that  if  I  default  on 
my  loan  and  the  loan  is  transferred  to  the  • 
Secretary  for  collection,  the  Secretary  may 
disclose  that  I  have  defaulted,  along  with 
other  relevant  information,  to  credit  bureau 
organizations. 

(4)  I  understand  that  if  I  default  on  my  loan 
I  will  then  lose  my  right  to  defer  repayments. 

(5)  I  understand  that  after  the  Institution 
accelerates  the  loan  under  paragraph  V(l),  I 
will  then  lose  my  right  to  receive  a 
cancellation  of  a  portion  of  my  loan  for  any 
teaching,  volunteer,  o*"  military  service 
described  in  Articles  VII,  VIII  and  IX, 
performed  after  the  date  the  Institution 
accelerated  the  loan. 

(6)  I  understand  that  failure  to  pay  this 
obligation  under  the  terms  agreed  upon  will 
prevent  my  obtaining  additional  student 
financial  aid  authorized  under  Title  IV  of  the 
Higher  Education  Act  of  1985.  as  amended, 
until  I  have  made  arrangements  which  are 
satisfactory  to  the  Institution  or  the  Secretary 
regarding  the  repayment  of  the  loan. 

VI.  Deferment 

(1)  1  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  may  defer  making  scheduled 
installment  payments,  and  will  not  be  liable 
for  any  interest  that  might  otherwise  accrue, 
during  the  following  periods: 

(A)  While  I  am  enrolled  and  in  attendance 
as  at  least  a  half-time  student  at  an 
institution  of  higher  education  or  at  a 
comparable  institution  outside  the  United 
States  approved  for  this  purpose  by  the 
Secretary. 

(B)  For  a  period  of  three  (3)  years  during 
which  I  am — 

(i)  On  full-time  active  duty  as  a  member  of 
the  Armed  Forces  of  the  United  States  (Army, 
Navy.  Air  Force,  Marine  Corps,  or  Coast 
Guard)  or  an  officer  on  full-time  active  duty 
in  the  Commissioned  Corps  of  the  U.S.  Public 
Health  Service. 

(ii)  In  service  as  a  volunteer  under  the 
Peace  Corps  Act, 

(iii)  A  volunteer  under  the  Domestic 
Volunteer  Service  Act  of  1973  (ACTION 
programs), 

(iv)  A  full-time  volunteer  in  a  tax-exempt 
organization  performing  service  comparable 
to  the  service  performed  in  the  Peace  Corps 
or  under  the  Domestic  Volunteer  Service  Act 
of  1973.  or 

(v)  Temporarily  totally  disabled  as 
established  by  an  affidavit  of  a  quahfied 
physician,  or  unable  to  secure  employment 
because  I  am  providing  care  required  by  my 
spouse  who  is  so  disabled: 

(C)  For  a  period  not  in  excess  of  two  (2) 
years  after  I  receive  a  baccalaureate  or 
professional  degree  during  which  time  I  am 


serving  in  an  internship  which  is  required  In 
order  that  I  may  receive  professional 
recognition  required  to  begin  my  professional 
practice  or  service;  and 

(D)  During  a  six  (6)  month  period  following 
the  expiration  of  my  deferment  in  paragraph 
Vl(l)( A)  through  VI(1)(C). 

(2)  In  addition,  the  Institution  may  permit 
me  to  defer  making  scheduled  installment 
payments  if  it  determines  that  the  deferment 
is  necessary  to  avoid  a  financial  hardship  for 
me.  I  will  be  required  to  repay  interest  that 
accrues  during  this  period  of  deferment. 

VU.  Cancellation  for  Teaching 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution.  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  canceled  if  1  perform 
service — 

(A)  As  a  full-time  teacher  in  a  public  or 
other  nonprofit  elementary  or  secondary 
school  which  is  in  the  school  district  of  a 
local  educational  agency  which  is  eligible  in 
such  year  of  service  for  funds  under  Chapter  1 
of  the  Education  Consolidation  and 
Improvement  Act  of  1981.  as  amended,  and 
which  has  been  designated  by  the  Secretary 
(after  consultation  with  each  State 
Department  of  Education)  in  accordance  with 
the  provisions  of  section  465(a)(2)  of  the  Act 
as  a  school  with  a  high  concentration  of 
students  from  low-income  families.  An 
official  Directory  of  designated  low-income 
schools  is  published  annually  by  the 
Secretary. 

(B)  As  a  full-time  teacher  of  handicapped 
children  (including  those  who  are  mentally 
retarded,  hard  of  hearing,  deaf,  speech  and 
language  impaired,  visually  handicapped, 
seriously  emotionally  disturbed, 
orthopedically  impaired,  have  specific 
learning  disabilities,  or  are  otherwise  health- 
impaired  children,  who  by  reason  thereof 
require  special  education  and  related 
services)  in  a  public  or  other  nonprofit 
elementary  or  secondary  school  system. 

(2)  A  portion  of  this  loan  will  be  canceled 
for  each  completed  year  of  teaching  service 
at  the  following  rates: 

(A)  15  percent  of  the  total  principal  amount 
of  the  loan  plus  interest  on  the  unpaid 
balance  accruing  during  that  year  will  be 
canceled  for  each  of  the  first  and  second 
complete  academic  years  of  that  teaching 
service, 

(B)  20  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  of  the  third  and 
fourth  complete  academic  years  of  that 
teaching  service,  and 

(C)  30  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  the  fifth  complete 
academic  year  of  that  teaching  service. 

Vlll.  lltiuJ  Start  Cuiicrlliitioii 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
institution,  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  canceled  if  I  perform  service 
as  a  full-time  staff  member  in  a  Head  Start 
program  if — 
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(A)  That  Head  Start  program  is  operated 
for  a  period  which  is  comparable  to  a  full 
school  year  in  the  locality,  and 

(B]  My  salary  is  not  more  than  the  salary  of 
a  comparable  employee  of  the  local 
educational  agency. 

(2)  This  loan  will  be  canceled  at  the  rate  of 
15  percent  of  the  total  principal  amount  plus 
interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  complete  school 
year  or  equivalent  period  of  service  in  a  Head 
Start  program. 

(3)  Head  Start  is  a  preschool  program 
canied  out  under  the  Head  Start  Act. 

IX.  Military  CooceJlation 

(1)  t  understand  that  apon  making  a 
properly  documented  written  request  to  the 
Institutioa.  1  am  entitled  to  have  up  to  50 
percent  of  the  principal  amount  of  this  loan 
plus  the  interest  thereon  canceled  if  I  serve 
as  a  member  of  the  Armed  Force*  of  the 
United  States  in  an  area  of  hostilities  that 
qualifies  for  special  pay  under  section  310  of 
Title  37  of  the  United  States  Code. 

(2)  This  loan  will  be  canceled  at  the  rate  of 
12  V^  percent  of  the  total  principal  aoioitnt 
plus  interest  on  the  unpaid  l>alance  accruing 
during  that  year  for  each  conpietfr  year  of 
such  service. 

X.  Death  and  Disability  Cancellation 

(1)  In  the  event  of  my  deatlu  the  total 
amount  owed  on  this  loan  will  be  canceled. 

(2)  If  I  become  totally  and  permaneatly 
disabled  after  I  receive  this  loan,  the 
Institution  will  cancel  the  total  amount  of  this 
loan. 

XI.  Change  in  Name,  Address,  Telephone 
Number  and  Social  Security  Number 

I  am  responsible,  and  any  endorser  is 
responsible,  for  informing  the  Institution  of 
any  change  or  changes  in  name,  address, 
telephone  number  or  Social  Security  number. 

XII.  Late  Charge 

(1)  The  Institution  %viU  impose  a  late  charge 
if^ 

(A)  I  do  not  make  a  scheduled  payment 
when  it  is  due,  and 

(B)  I  do  not  submit  to  the  Institution,  on  or 
before  the  date  on  which  payment  is  due, 
documentation  that  I  qualify  for  a  deferment 
or  cancellation  described  in  Article*  VI.  VD. 
VUL  IX.  and  X  of  this  agreement. 

(2)  No  charge  may  exceed  twenty  {20) 
percent  of  my  monthly,  bimonthly  or 
quarterly  payment. 

(3)(A)  The  Institution  may— 

(i)  Add  the  late  charge  to  the  principal  the 
day  after  the  scheduled  repayment  was  due; 
or 

(ii)  Include  it  with  the  next  scheduled 
repayment  after  I  have  received  notice  of  the 
late  charge. 

(B)  If  the  Institution  elects  to  add  the 
assessed  charge  to  the  outstanding  principal 
of  the  loan,  it  must  so  inform  me  before  the 
due  date  of  the  next  installment 

XIII.  Assignment 

(1)  This  note  may  be  assigned  by  the 
Institution  only  to — 
(A)  The  United  States: 


(B)  Another  institution  upon  my  transfer  to 
that  institution  if  that  institution  is 
participating  in  this  program:  or 

(C)  Another  institution  approved  by  the 
Secretary. 

(2)  The  provisions  of  this  note  that  relate  to 
the  Institution  shall,  where  appropriate, 
relate  to  an  assignee. 

XIV.  Prior  Loans 

I  hereby  certify  that  I  have  listed  below  all 
of  the  Perkins  Loans,  National  Direct  Student 
Loans,  and  National  Defense  Student  Loan  I 
have  obtained  at  other  institutions.  (If  no 
prior  loans  have  been  received,  state 
"None.'7 

ScHEDui£  OF  Perkins  Loans,  National  Di- 
rect Student  Loans,  and  National  Stu- 
dent Loans  at  Other  iNSTrruriONS. 


ArnoiMt 

0M« 

kiMlulian 

2. irizzzz! 

3.......          

4-_                  .       . 

XV.  Schedule  of  Advances 

Tile  following  amotmts  were  advanced  to 
me  under  this  loan  agreement  on  the  date 
indicated: 


Amount 

Date 

Slgnaturert 

1 

2 

4 

NOTICE  TO  BORROWERS:  DO  NOT  SIGN 
THIS  NOTE  BEFORE  YOU  READ  IT.  THE 
INSTITUTION  hflJST  SUPPLY  A  COPY  OF 
THIS  NOTE  TO  YOU  AND  ANY  COSIGNER. 
[This  note  is  signed  at  a  sealed  instrmnent.] 

Signature ((seal)] 

Date 19 

Permanent  Address  (Street  or  Box  Number, 
City,  State,  and  Zip  Code) 

Social  Security  Number  (borrower  must  pro- 
vide)   — 

The  borrower  and  Institution  shall  execute 
this  note  without  security  and  without 
endorsement  unless  the  l>orrower  is  a  minor 
and  this  note  would  not.  under  the  law  of  the 
State  in  which  the  Institution  is  located, 
create  a  binding  obligation.  If  the  borrower  is 
a  minor  and  this  note  would  not,  therefore,  be 
legally  binding,  the  Institution  shall  require  a 
cosigner  to  this  note: 

I  agree  to  repay  all  amounts  due  on  this 
loan  if  the  borrower  fails  to  do  ao  in 
accordance  with  the  terms  of  the  note. 

Signature  of  Cosigner [(seal)) 

Dale  — . 19 

Permanent  Address  (Street  or  Box  Number, 
City,  State,  and  Zip  Code) 

Authoritr  20  U.S.C.  10e7dd. 


Appendix  C — Promissory  Note — Pericins 
Loan— Less  Than  Half-Time  Stadent 
Borrower 

Perkins  Loan  Program:  Perkins  Loan 

[Any  bracketed  clause  or  paragraph  may  be 
included  at  option  of  institution.) 

I. promise  to  pay  to 

(hereinafter  called  the  Institution)  located  at 

the  sum  of  the  amounts  that  are 

advanced  to  me  and  endorsed  in  the 
Schedule  of  Advances  set  forth  below.  I 
promise  to  pay  all  attorney's  fees  and  other 
reasonable  collection  costs  and  charges 
necessary  for  the  collection  of  any  amount 
not  paid  when  due. 

I  further  understand  and  agree  that: 

/.  General 

(1)  Applicable  Law.  All  sums  advanced 
under  this  note  are  drawn  from  a  fund 
created  under  Part  E  ol  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended, 
hereinafter  called  the  Act,  and  are  subiect  to 
the  Act  and  the  Federal  Regulations  issued 
under  the  Act  The  terms  of  this  note  shall  be 
interpreted  in  accordance  with  the  Act  and 
Federal  Regulations,  copies  of  which  are  to 
be  kept  by  the  Institution. 

(2)  Procedures  For  Receiving  Deferment  or 
Cancellation.  I  understand  that  in  order  to 
receive  a  deferment  or  cancellation.  I  must 
request  the  deferment  or  cancellation  ia 
writing  from  the  Institution,  and  Bast  sul>mit 
to  the  Institution  any  docomeotation  required 
by  the  Institution  to  prove  that  I  qualify  for 
the  deferment  or  cancellation.  I  further 
understand  that  if  I  am  ehgible  for  deferment 
or  cancellation  under  Articles  VI  through  XI,  I 
am  responsible  for  submitting  the  appropriate 
requests  on  time.  1  further  understand  that  I 
may  lose  my  deferment  and  cancellation 
benefits  if  i  fail  to  file  my  request  on  time. 

//.  Interest 

Interest  shall  accrue  from  the  beginning  of 
the  repayment  period  and  shall  be  at  the 
ANNUAL  PERCENTAGE  RATE  OF  nVE 
PERCENT  (5%)  on  the  unpaid  balance,  except 
that  no  interest  shall  accrue  during  any 
deferment  period  described  in  paragraph 
VI(1). 

///.  Repayment 

(1)(A)  I  promise  to  repay  the  principal  and 
the  interest  which  accrues  on  it  to  the 
Lending  Institution  over  a  period  beginning — 

(i)  On  the  date  of  the  next  scheduled 
installment  payment  on  any  other 
outstanding  Perkins  loan  I  have  received;  or 

(ii)  If  I  have  no  other  outstanding  Perkins 
loans,  either  nine  months  from  the  date  this 
loan  is  made.  or.  if  the  loan  was  made  less 
than  nine  months  after  I  ceased  at  least  half- 
time  enrollment  status,  at  the  end  of  that 
nine-month  period. 

(B)  I  understand  that  this  repayment  period 
shall  end  10  years  later,  unless  it  is  extended 
under  paragraph  111(4),  IH(7).  or  VI(1),  or 
shortened  under  paragraph  ni(5). 

(2)  Upon  my  written  request,  the  repayment 
period  may  start  on  a  date  earlier  than  the 
one  indicated  in  paragraph  ni(l). 

(3)(A)  I  promise  to  repay  the  principal  and 
interest  over  the  course  of  the  repayment 
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period  in  equal  monthly,  bimonthly  or 
quarterly  installments  as  determined  by  the 
institution.  I  understand  that  if  my  monthly 
payment  for  all  the  loans  made  to  me  by  the 
Institution  is  not  a  multiple  of  S3,  the 
Institution  may  round  that  payment  lo  the 
next  highest  dollar  amount  that  is  a  multiple 
lif  $5. 

(B)  Notwithstanding  paragraph  III(3)(A), 
upon  my  written  request,  repayment  may  be 
made  in  graduated  installments  in 
accordance  with  a  schedule  approved  by  the 
Secretary. 

(4)  Notwithstanding  paragraph  111(1).  if  I 
qua'if>  dS  a  low-income  individual  during  the 
repayment  period,  the  Lending  Institution, 
upon  my  written  request,  may  extend  the 
repayment  period  for  up  to  an  additional  10 
years,  and  may  adjust  any  repayment 
schedule  to  reflect  my  income. 

|(5)(A)  If  the  monthly  rale  that  would  be 
established  under  paragraph  111(1),  or  the 
Iota!  monthly  repayment  rate  of  principal  and 
interest  on  all  my  Perkms  Loans  including 
this  loan,  is  less  than  $30  per  month.  I  shall 
repay  the  principal  and  interest  on  this  loan 
at  the  rate  of  S30  per  month  (which  includes 
both  princip.il  and  interest). 

(51(B)  If  I  have  received  Perkins  Loans  from 
ether  institutions  and  the  total  monthly 
repayment  rate  on  those  loans  is  les$  than 
S30.  the  S30  monthly  payment  established 
under  subparagraph  111(3)(A)  includes  the 
amounts  I  owe  on  all  my  outstanding  Perkins 
Loans  including  those  received  from  other 
institutions.  The  amount  of  this  S30  monthly 
payment  that  will  be  applied  to  this  loan  will 
be  the  difference  between  $30  and  the  total  of 
the  amounts  owed  at  a  monthly  rate  on  my 
other  Perkins  l.oans. 

(6)  The  Institution  may  permit  me  to  pay 
li-ss  than  the  rate  of  $30  per  month  for  a 
period  of  not  more  than  one  year  where 
necessary  to  avoid  hardship  to  me  unless  that 
ar.tion  would  extend  the  repayment  period  in 
pamgraph  lll(l).)  | 

(7)  The  Institution  may,  upon  my  Written 
request,  reduce  any  scheduled  repayments  or 
extend  the  repayment  period  indicated  in 
p-iragraph  III(l),  if.  in  its  opinion, 
circumstances  such  as  prolonged  illness  or 
unemployment  prevent  me  from  making  the 
si:heduled  repayments.  However,  interest 
shall  continue  to  accrue. 


IV.  Prepayment 

(1)  I  may,  at  my  option  and  without 
penalty,  prepay  all  or  any  part  of  the 
principal,  plus  any  accrued  interest  thereon, 
at  any  time. 

(2)  If  I  repay  more  than  the  amount  due  for 
any  installment,  the  excess  will  be  used  to 
prepay  principal  unless  I  designate  it  as  an 
advance  payment  of  the  next  regulaf 
■Installment. 

r.  Default 

(1)  The  Institution  may.  at  its  option, 
declare  my  loan  to  be  in  default  and  may 
dfmand  immediate  payment  of  the  entire 
Uiipaid  balance  of  the  loan,  including 
principal,  interest,  late  charges  and  collection 
Ci/Sts  if — 

(A)  I  do  not  make  a  scheduled  payment 
vv  hen  due  under  the  rcpa\  ment  schedule 
established  by  the  Institution,  and 


(B)  I  do  not  submit  to  the  Institution,  on  or 
before  the  date  on  which  payment  is  due, 
documentation  that  I  qualify  for  a  deferment 
or  cancellation  described  in  Articles  IV.  VII. 
VIII,  IX,  X,  or  XI  of  this  agreeemnf. 

(2)  I  understand  that  if  I  default  on  my  loan, 
the  Institution  may  disclose  that  I  have 
defaulted,  along  with  other  relevant 
information,  to  credit  bureau  organizations. 

(3)  Further.  I  understand  that  if  I  default  on 
my  loan  and  the  loan  is  transferred  to  the 
Secretary  for  collection,  the  Secretary  may 
disclose  that  I  have  defaulted,  along  with 
other  relevant  informaion.  to  credit  bureau 
organizations. 

(4)  I  understand  that  if  I  default  on  my  loan. 
I  will  then  lose  my  right  to  defer  repayments. 

(5)  I  understand  that  after  the  Institution 
accelerates  the  loan  under  paragraph  V(l).  I 
will  then  lose  my  right  to  receive  a 
cancellation  of  a  portion  of  my  loan  for  any 
teaching,  volunteer  or  military  service 
described  in  Articles  VII.  VIII  and  IX. 
performed  after  the  dale  the  Institution 
accelerated  the  loan. 

(b)  I  understand  that  failure  to  pay  this 
obligation  under  the  terms  agreed  upon  will 
prevent  my  obtaining  additional  student 
financial  aid  authorized  under  Title  IV  of  the 
Higher  Education  Act  of  1965.  as  amended, 
until  I  have  made  arrangements  which  are 
satisfactory  to  the  Institution  or  the  Secretary 
regarding  the  repayment  of  the  loan. 

17.  Determent 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution.  I  may  defer  making  scheduled 
installment  payments,  and  will  not  be  liable 
for  an>  interest  that  might  otherwise  accure. 
during  the  following  periods: 

(A)  While  I  am  enrolled  and  in  attendance 
as  at  least  a  half-time  student  at  an 
institution  of  higher  education  or  at  a 
comparable  institution  outside  the  United 
States  approved  for  this  purpose  by  the 
Secretary; 

(B)  For  a  period  of  three  (3)  years  during 
which  I  am — 

(i)  On  full-time  active  duty  as  a  member  of 
the  Armed  Forces  of  the  United  States  (Army, 
Navy,  Air  Force.  Marine  Corps,  or  Coast 
Guard)  or  the  National  Oceanic  and 
Atmospheric  Administration  Corps,  or  as  an 
officer  on  full-time  active  duty  in  the 
Commissioned  Corps  of  the  United  States 
Public  Health  Service; 

(ii)  In  service  as  a  volunteer  under  the 
Peace  Corps  Act. 

(iii)  A  volunteer  under  the  Domestic 
volunteer  Service  Act  of  1973  (ACTION 
programs). 

(iv)  .\  full-tim.e  volunteer  in  a  tax-exempt 
organization  performing  service  comparable 
to  the  service  performed  in  the  Peace  Corps 
or  under  the  Domestic  Volunteer  Service  Act 
of  1973.  or 

(v)  Temporarily  totally  disabled  as 
established  by  an  affidavit  of  a  qualified 
physician,  or  unable  to  secure  employment 
liixause  I  am  providing  tare  required  by  my 
dependent  who  is  so  disabled; 

(C)  For  a  period  not  in  excess  of  two  (2) 
J, Jars — 

(i)  After  I  receive  a  baccalaureate  or 
professional  degree  during  which  time  I  am 


serving  in  an  internship  which  is  required  in 
order  that  I  may  receive  professional 
recognition  required  to  begin  my  professional 
practice  or  service,  or 

(ii)  Serving  in  an  internship  or  residency 
program  leading  to  a  degree  or  certificate 
awarded  by  an  institution  of  higher 
education,  a  hospital  or  a  health  care  facility 
that  offers  postgraduate  training; 

(D)  For  a  period  not  in  excess  of  one  (1) 
year  during  which,  if  I  am  a  mother  or 
preschool  age  children.  I  have  entered  or 
reentered  the  work  force,  and  am  being  paid 
at  a  rate  which  does  not  exceed  $1.00  above 
the  minimum  hourly  wage  established  by 
section  6  of  the  Fair  Labor  Standards  Act  of 
1938: 

(E)  For  a  period  not  in  excess  of  six 
months — 

(i)  That  follows  by  six  months  or  less  of  a 
period  during  which  I  was  enrolled  as  at  least 
a  half-time  student  at  an  eligible  institution; 
and 

(ii)  During  which  I  am  pregnant,  caring  for 
my  newborn  baby,  or  caring  for  a  child 
immediately  after  he  or  she  was  placed  with 
me  through  adoption  and  I  am  neither 
attending  an  eligible  institution  of  higher 
education  nor  gainfully  employed;  and 

(F)  During  a  six  (6)  month  period 
immcdiiitely  following  the  expiration  of  any 
deferment  provided  in  paragraphs  VI(1)(A) 
t)-.:.,.;gh  VI(1)(E). 

(2)  The  Institution  may.  upon  my  written 
request,  defer  my  scheduled  repayments  if  it 
determines  that  the  deferment  is  necessary  to 
avoid  a  financial  hardship  for  me.  Interest, 
however,  will  continue  to  accrue. 

17/.  Cancellation  for  Teaching 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  cancelled  if  I  perform 
service — 

(A)  As  a  full-time  teacher  in  a  public  or 
other  nonprofit  elementary  or  secondary 
school  which  is  in  the  school  district  of  a 
local  educational  agency  which  is  eligible  in 
such  year  of  service  for  funds  under  Chapter  1 
of  the  Education  Consolidation  and 
Improvement  Act  of  1981.  as  amended,  and 
which  has  been  designated  by  the  Secretary 
(after  consultation  with  each  State 
Department  of  Education)  in  accordance  with 
the  provisions  of  section  465(a)(2)  of  the  Act 
as  a  school  with  a  high  concentration  of 
students  from  low-income  families.  An 
official  Directory  of  designated  low-income 
schools  is  published  annually  by  the 
Secretary. 

(B)  As  a  full-time  teacher  of  handicapped 
children  (including  those  who  are  mentally 
retarded,  hard  of  hearing,  deaf,  speech  and 
language  impaired,  visually  handicapped, 
seriously  emotionally  disturbed, 
orthopedically  impaired,  have  specific 
learning  disabilities,  or  are  otherwise  health- 
impaired  children,  who  by  reason  thereof 
require  special  education  and  related 
SRrvices)  in  a  public  or  other  nonprofit 
elementary  or  secondary  school  system. 


(2)  A  portion  of  this  loan  will  be  canceled 
for  each  compteted  y«ar  of  teaching  service 
at  the  foUcywini;  rates: 

(A)  T5  percent  of  the  totai  prirxipat  amount 
of  the  loan  ptus  interest  on  t^  unpaid 
balance  accruing  during  that  year  will  be 
canceUed  for  each  of  the  first  and  second 
complete  academic  years  of  that  teactiing 
service, 

(B)  20  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  iiatance  accruing 
during  that  y«ar  Ux  each  of  the  third  and 
fourth  complete  academic  years  of  that 
teaching  service,  and 

(C)  30  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  aceniing 
during  that  year  for  the  fifth  complete 
academic  year  of  that  teaching  service. 

VIII.  Head  Start  Cancellation 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Lending  Institution.  I  am  entitled  to  have  op 
to  100  percent  of  the  amount  of  this  loan  plus 
the  interest  thereon  canceUed  if  I  perform 
service  as  a  full'tiote  staff  member  in  a  Head 
Start  program  if— 

(A)  That  Head  Start  program  is  operated 
for  a  period  which  is  comparable  to  a  fuU 
school  year  in  the  Focality.  and 

(B)  My  salary  i»  not  more  than  the  salary  of 
a  comparable  employee  of  the  local 
educational  agency. 

(2)  This  loan  will  be  cancelled  at  the  rate  of 
15  percent  of  the  total  principal  amount  plus 
interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  complete  school 
year  or  the  equivalent  period  of  service  ia  a 
Head  Start  pragranL 

(3)  Head  Start  is  a  preschool  program 
carried  out  under  the  Head  Start  Act. 

IX.  Military  Canceilotion 

(1)  I  understand  that  upon  making  a 
properly  docinnented  written  request  to  the 
Lending  Institution.  I  am  entitled  to  have  up 
to  50  percent  of  the  principal  amount  of  this 
loan  plus  the  interest  thereon  cancelled  if  I 
serve  as  a  member  of  the  Armed  Forces  of 
the  United  States  in  an  area  of  hostilities  that 
qualifies  for  special  pay  under  section  310  of 
Title  37  of  the  United  States  Code. 

(2)  This  loan  will  be  cancelled  at  the  rate  of 
12  Vi  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  complete  year  of 
such  service. 

X.  Volunteer  Service  Cancellation 

(1)  I  anderstand  that  upon  making  a 
properly  documented  request  to  the  Lending 
Institution.  I  am  entitled  to  have  up  lo  70 
percent  of  the  amount  of  this  Loan  phis  the 
interest  thereon  cancelled  if  I  perform 
service — 

(A)  As  a  volunteer  under  the  FVace  Corps 
Act;  or 

(BJ  As  a  voKinteer  under  the  Domestic 
Volunteer  Service  Act  of  1973. 

(2)  This  loan  will  be  cancelled  at  the 
following  rates: 

(A)  15  percerrt  of  the  to*al  principal  amount 
of  the  loan  pfos  interest  on  the  unpaid 
balance  accming  during  that  jrear  will  be 
caacelled  for  each  ol  the  first  and  second 
twelve-month  periods  of  volunteer  service 
co-^lctedt 


(B)  20perceiTt  of  the  total  principal  amount 
of  the  loan  plus  interest  on  the  unpaid 
balance  accruing  during  that  year  will  be 
cancelled  for  each  of  the  third  and  fourth 
twelve-month  periods  of  volunteer  service 
completed. 

XL  Death  and  Disability  Cancellation 

(1)  In  the  event  of  my  death,  the  total 
amount  owed  on  this  loan  will  be  cancelled. 

(2)  If  I  become  totally  and  permanently 
disabled  after  I  receive  this  loan,  the 
Institution  will  cancel  the  total  amount  of  this 
loan. 

XIL  Change  in  Name,  Address.  Telephone 
Number  and  Social  Security  Number 

I  am  responsible,  and  any  endorser  is 
responsible,  for  informing  the  Institution  of 
any  change  or  changes  in  name,  address, 
telephone  number  or  Social  Security  number. 

XJH.  Late  Charge 

(1)  The  Institution  will  impose  a  late  charge 
if — 

(A)  I  do  not  make  a  scheduled  payment 
when  it  is  due.  and 

(B)  I  do  not  submit  to  the  Institutioa  on  or 
before  the  date  on  which  payment  is  due. 
documentation  that  I  qualify  for  a  deferment 
or  cancellation  described  in  Articles  VI.  VII, 
VIII,  IX,  X.  and  XI  of  this  agreement 

(2)  No  charge  may  exceed  twenty  (20) 
percent  of  my  monthly,  bimonthly  or 
quarterly  payment. 

{3)JA)  The' Institution  may— 

(i)  Add  the  late  charge  to  the  principal  the 
day  after  the  scheduled  repayment  was  due; 
or 

(ii)  Include  it  with  the  next  scheduled 
repayment  after  I  have  received  notice  of  the 
late  charge. 

(Bj  If  the  Institution  elects  to  add  the 
assessed  charge  lo  the  outstanding  principal 
of  the  loan,  it  most  so  inform  me  before  the 
due  date  of  the  next  installment. 

XIV.  Assignment 

(1)  This  note  may  be  assigned  by  the 
Institution  only  to — 

(A)  The  United  States; 

(B)  Another  institution  upon  my  transfer  to 
that  institutioR  if  that  institution  is 
participating  in  this  program:  or 

(C)  Another  institution  approved  by  the 
Secretary. 

(2)  The  proxisions  of  this  note  that  relate  to 
the  Institution  shall,  where  appropriate, 
relate  to  an  assignee. 

A'K  Prior  Loans 

I  hereby  certify  that !  have  listed  below  all 
of  the  firkins  Loans  I  have  obtained  at  other 
institutions.  (If  no  prior  loans  have  been 
received,  state  "None.") 

Schedule  of  PERtaNS  Loans  at  Other 
Institutions 


Afflount 

Date 

Institution 

1 

2 

3 _.. 

4 „ 

A' 1 7.  Schedule  of  Advances 

The  following  amounts  were  advanced  to 
me  under  this  loan  agreement  on  the  dates 
indicated: 


■      ■  ■-] 

Amooni     1       Dale 

Signature  o< 
Iwnowr 

, 

2 

3 

4 

NOTICE  TO  BORROWER:  DO  NOT  SIGN 
THIS  NOTE  BEFORE  YOU  READ  IT.  THE 
INSTITUTION  MUST  SUPPLY  A  COPY  OF 
THIS  NOTE  TO  YOU  AND  ANY  COSIGNER. 

(This  notice  is  signed  as  a  sealed 
instrument.) 

Signature [(seal)]. 

Date 19 . 

Permanent  Address  (Street  or  Box  Niunber. 
City.  State,  and  Zip  Code) 


Social  Security  Number  (borrower  must  pro- 
vide) • 


The  borrower  and  Institution  shall  execute 
this  note  without  sectvity  and  without 
endorsement  unless  the  borrower  is  a  minor 
and  this  note  would  not,  under  the  law  of  the 
State  in  which  the  Institution  is  located, 
create  a  binding  obligation.  If  the  borrower  is 
a  minor  and  this  note  would  not  therefore,  be 
legally  binding,  the  Institution  shall  require  a 
cosigner  to  this  note: 

I  agree  to  repay  all  amounts  due  on  this 
loan  if  the  borrower  fails  to  do  so  in 
accordance  wHh  the  terms  of  the  note. 

Signature  of  cosigner [(seal)}. 

Date 19 . 

Permanent  Address  (Street  or  Box  Number. 
City,  State,  Zip  Code) 

(Authority:  20  U.S.C.  1087dd) 

Appencfix  D — Proinissorj'  Note — Direct 
Loan — Less  Than  Hatf-Thne  Student 
Borrower 

Perkins  Loan  Program:  Direct  Loan 

[Any  bracketed  clause  or  paragraph  may 
be  included  at  option  of  institution.) 
I. promise  to  pay  lo 


(hereinafter  called  the  Institution)  located  at 

the  sum  of  the  amounts  that  are 

advanced  to  me  and  endorsed  in  the 
Schedule  of  Advances  set  forth  below.  I 
promise  to  pay  all  attorney's  fees  and  other 
reasonable  collection  costs  and  charges 
necessary  for  the  collection  of  any  amount 
not  paid  when  due. 
I  further  understand  and  agree  that: 

/.  General 

(1)  Applicable  Law.  All  sums  advanced 
under  this  note  are  drawn  from  a  fund 
created  under  Part  E  of  Title  IV  of  the  Higher 
Education  Act  of  1965.  as  amended, 
hereinafter  called  the  Act.  and  are  subject  to 
the  Act  and  the  Federal  Regulations  issued 
under  the  Act  The  terms  of  this  note  shall  be 
interpreted  in  accordance  with  the  Act  and 
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Fedora!  Regulations,  copies  of  which  are  to 
be  kept  by  the  Institution. 

(2)  Procedures  for  Receiving  Deferment  or 
Cancellation.  I  understand  thai  in  order  to 
receive  a  deferment  or  cancellation,  I  must 
request  the  deferment  or  cancellation  in 
writing  from  the  Institution,  and  must  submit 
to  the  Institution  any  documentation  required 
by  the  Institution  to  provide  that  I  qualify  for 
the  deferment  or  cancellation.  1  further 
understand  that  if  I  am  eligible  for  deferment 
or  cancellation  under  Articles  VI  through  X.  1 
am  responsible  for  submitting  the  appropriate 
requests  on  time.  I  further  understand  that  I 
may  lose  my  deferment  and  cancellation 
benefits  if  1  fail  to  file  my  request  on  time. 

//.  Interest 

Interest  shall  accrue  from  the  beginning  of 
the  repayment  period  and  shall  be  at  the 
ANNUAL  PERCENTAGE  RATE  OF  RVE 
PERCENT  (5%)  on  the  unpaid  balance,  except 
that  no  interest  shall  accrue  during  any 
deferment  period  described  in  paragraph 
VI(1). 


///.  Repayment 

(1](A)  I  promise  to  repay  the  principal  and 
the  interest  which  accrues  on  it  to  the 
Institution  over  a  period  beginning — 

(i)  On  the  date  of  the  next  scheduled 
installment  payment  on  any  other 
outstanding  loan  made  under  the  Perkins 
Loan  Program  I  have  received;  or, 

(ii)  If  I  have  no  other  outstanding  loans 
made  under  the  Perkins  Loan  Program,  either 
nine  months  from  the  date  this  loan  is  made, 
or,  if  the  loan  was  made  less  than  nine 
months  after  I  ceased  at  least  half-time 
enrollment  status,  at  the  end  of  that  nine- 
month  period. 

(B)  I  understand  that  this  repayment  period 
shall  end  10  years  later,  unless  it  is  extended 
under  paragraphs  111(4).  111(7),  or  VI(1).  or 
shortened  under  paragraph  111(5). 

(2)  Upon  my  written  request,  the  repayment 
period  may  stari  on  a  date  earlier  than  the 
one  indicated  in  paragraph  III(l). 

(3)(A)  I  promise  to  repay  the  principal  and 
interest  over  the  course  of  the  repayment 
period  in  equal  monthly,  bimonthly  or 
quarterly  installments,  as  determined  by  the 
Institution.  I  understand  that  if  my  monthly 
payment  for  all  the  loans  made  to  me  by  the 
Institaution  is  not  a  multiple  of  S5.  the 
institution  may  round  that  payment  to  the 
next  highest  dollar  amount  that  is  a  multiple 
of  $5. 

(B)  Notwithstanding  paragraph  III(3)(A], 
upon  written  request,  repayment  may  be 
made  in  graduated  installments  in 
accordance  with  a  schedule  approved  by  the 
Secretary. 

(4)  Notwithstanding  paragraph  111(1),  if  I 
qualify  as  a  low-income  individual  during  the 
repayment  period,  the  Institution,  upon  my 
written  request,  may  extend  the  repayment 
period  for  up  to  an  additional  10  years,  and 
may  adjust  any  repayment  schedule  to  reflect 
my  income. 

|(5)(A)  If  the  monthly  rate  that  would  be 
e.itablished  under  paragraph  111(1 ),  or  the 
tntal  monthly  repayment  rate  of  principal  and 
interest  on  all  my  Direct,  Defense  and  Perkins 
Loans,  including  this  loan,  is  less  than  $30  per 
month,  I  shall  repay  the  principal  and  interest 


on  this  laon  at  the  rale  of  S30  per  month 
(which  includes  both  principal  and  interest). 

(5)(B]  If  I  have  received  Direct,  Defense 
and  Perkins  Loans  from  other  institutions  and 
the  total  monthly  repayment  rate  on  those 
loans  is  less  than  $30,  the  $30  monthly 
payment  established  under  subparagraph 
ilI(5)(A)  includes  the  amounts  1  owe  on  all  my 
outstanding  Direct,  Defense  and  Perkins 
Loans  including  those  received  from  other 
institutions.  The  amount  of  this  $30  monthly 
payment  that  will  be  applied  to  this  loan  will 
be  the  difference  between  $30  and  the  total  of 
the  amounts  owned  at  a  monthly  rate  on  my 
other  Direct,  Defense  and  Perkins  Loans. 

(6)  The  Institution  may  permit  me  to  pay 
less  than  the  rate  of  $30  per  month  for  a 
period  of  not  more  than  one  year  where 
necessary  to  avoid  hardship  to  me  unless  that 
action  would  extend  the  repayment  period  in 
paragraph  III(l).] 

(7)  The  Institution  may,  upon  my  written 
request,  reduce  any  scheduled  repayment  or 
extend  the  repayments  period  indicated  in 
paragraph  111(1],  if,  in  its  opinion, 
circumstances  such  as  prolonged  illness  or 
unemployment,  prevent  me  from  making  the 
scheduled  repayments.  However,  interest 
shall  continue  to  accrue. 

IV.  Prepayment 

(1)  I  may,  at  my  option  and  without 
penalty,  prepay  all  or  any  part  of  the 
principal,  plus  any  accn<ed  interest  thereon, 
at  any  time. 

(2)  If  I  repay  more  than  the  amount  due  for 
any  installment,  the  excess  will  be  used  to 
prepay  principal  unless  I  designate  it  as  an 
advance  payment  of  the  next  regular 
installment. 

V.  Default 

(1)  The  Institution  may,  at  its  option, 
declare  my  loan  to  be  in  default  and  may 
demand  immediate  payment  of  the  entire 
unpaid  balance  of  the  loan,  including 
principal,  interest,  late  charge  and  collection 
costs,  if — 

(A)  I  do  not  make  a  scheduled  payment 
when  due  under  the  repayment  schedule 
established  by  the  Institution,  and 

(B)  I  do  not  submit  to  the  Institution,  on  or 
before  the  date  on  whidh  payment  is  due, 
documentation  that  I  qualify  for  a  deferment 
or  cancellation  described  in  Articles,  VL  VII, 
VUI.  IX,  and  X  of  this  agreement. 

(2)  I  understand  that  if  I  default  on  my  loan, 
the  Institution  may  disclose  that  I  have 
defaulted,  along  with  other  relevant 
inforrmation,  to  credit  bureau  organizations. 

(3)  Further,  I  understand  that  if  I  default  on 
my  loan  and  the  loan  is  transferred  to  the 
Secretary  for  collection,  the  Secretary  may 
disclose  that  I  have  defaulted,  along  with 
other  relevant  information,  to  credit  bureau 
organizations. 

(4)  I  understand  that  if  I  default  on  my  loan, 
I  will  then  lose  my  right  to  defer  repayments. 

(5)  I  understand  that  after  the  Institution 
accelerates  the  loan  under  paragraph  V(l),  I 
will  then  lose  my  right  to  receive  a 
cancellation  of  a  portion  of  my  loan  for  any 
teaching,  volunteer,  or  military  service 
described  in  Articles  VII,  VIII  and  IX, 
performed  after  the  date  of  Institution 
accelerated  the  loan. 


(6)  I  understand  that  failure  to  pay  this 
obligation  under  the  terms  agreed  upon  will 
prevent  my  obtaining  additional  student 
financial  aid  authorized  under  Title  IV  of  the 
Higher  Education  Act  of  19S5,  as  amended, 
until  I  have  made  arrangements  which  are 
satisfactory  to  the  Institution  or  the  Secretary 
regarding  the  repayment  of  the  loan. 

VI.  Deferment 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  may  defer  making  scheduled 
installment  payments,  and  will  not  be  liable 
for  any  interest  that  might  otherwise  accrue, 
during  the  following  periods: 

(A)  While  I  am  enrolled  and  in  attendance 
as  at  least  a  half-time  student  at  an 
institution  of  higher  education  or  at  a 
comparable  institution  outside  the  United 
States  approved  for  this  purpose  by  the 
Secretary. 

(B)  For  a  period  of  three  (3)  years  during 
which  I  am — 

(i)  On  full-time  active  duty  as  a  member  of 
the  Armed  Forces  of  the  United  States  (Army. 
Navy,  Air  Force,  Marine  Corps,  or  Coast 
Guard)  or  an  officer  on  full-time  active  duty 
in  the  Commissioned  Corps  of  the  U.S.  Public 
I  lealth  Service. 

(ii)  In  service  as  a  volunteer  under  the 
Peace  Corps  Act, 

(iii)  A  volunteer  under  the  Domestic 
Volunteer  Service  Act  of  1973  (ACTION 
programs). 

(iv)  A  full-time  volunteer  in  a  tax-exempt 
organization  performing  service  comparable 
to  the  service  performed  in  the  Peace  Corps 
or  under  the  Domestic  Volunteer  Service  Act 
of  1973,  or 

(v)  Temporarily  totally  disabled  as 
established  by  an  affidavit  of  a  qualified 
physician,  or  unable  to  secure  employment 
because  I  am  providing  care  required  by  my 
spouse  who  is  so  disabled; 

(C)  For  a  period  not  in  excess  of  two  (2) 
years  after  I  receive  a  baccalaureate  or 
professional  degree  during  which  time  I  am 
serving  in  an  internship  which  is  required  in 
order  that  I  may  receive  professional 
recognition  required  to  begin  my  professional 
practice  or  service;  and 

(D)  During  a  six  (6)  month  period  following 
the  expiration  of  my  deferment  in  paragraph 
VI(1)(A)  through  VI(1)(C). 

(2)  In  addition,  the  Institution  may  permit 
me  to  defer  making  scheduled  installment 
payments  if  it  determines  that  the  deferment 
is  necessary  to  avoid  a  financial  hardship  for 
me.  I  will  be  required  to  repay  interest  that 
accrues  during  this  period  of  deferment. 

VII.  Cancellation  for  Teaching 

(1)  I  understand  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  cancelled  if  I  perform 
service — 

(A)  As  a  full-time  teacher  in  a  public  or 
other  nonprofit  elementary  or  secondary 
school  which  is  in  the  school  district  of  a 
local  educational  agency  which  is  eligible  in 
such  year  of  service  for  funds  under  Chapter  I 
of  the  Education  Consolidation  and 
Improvement  Act  of  1981,  as  amended,  and  . 


which  has  been  designated  by  the  Secretary 
(after  consultation  with  each  State 
Department  of  Education)  in  accordance  with 
the  provisions  of  section  465(a)(2)  of  the  Act 
as  a  school  with  a  high  concentration  of 
students  from  low-income  families.  An 
official  Directory  of  designated  low-income 
schools  is  published  annually  by  the 
Secretary. 

(B)  As  a  full-time  teacher  of  handicapped 
children  (including  those  who  are  mentally 
retarded,  hard  of  hearing,  deaf,  speech  and 
language  impaired,  visually  handicapped, 
seriously  emotionally  disturbed, 
orthopedically  impaired,  have  special 
learning  disabilities,  or  are  otherwise  health- 
impaired  children,  who  by  reason  thereof 
require  special  education  and  related 
services)  in  a  public  or  other  nonprofit 
elementary  or  secondary  school  system. 

(2)  A  portion  of  this  loan  will  be  cancelled 
for  each  completed  year  of  teaching  service 
at  the  following  rates: 

(A)  15  percent  of  the  total  principal  amount 
of  the  loan  plus  interest  on  the  unpaid 
balance  accruing  during  that  year  will  be 
cancelled  for  each  of  the  first  and  second 
complete  academic  years  of  that  teaching 
service, 

(B)  20  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  of  the  third  and 
fourth  complete  academic  years  of  that 
teaching  service,  and 

(C)  30  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  accruing 
during  that  year  for  the  fifth  complete 
academic  year  of  that  teaching  service. 

VI n.  Head  Start  Cancellation 

(1)  I  understanding  that  upon  making  a 
properly  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  100 
percent  of  the  amount  of  this  loan  plus  the 
interest  thereon  cancelled  if  I  perform  service 
as  a  full-time  staff  member  in  a  Head  Start 
program  if — 

(A)  That  Head  Start  program  is  operated 
for  a  period  which  is  comparable  to  a  full 
school  year  in  the  locality,  and 

(B)  My  salary  is  not  more  than  the  salary  of 
a  comparable  employee  of  the  local 
educational  agency. 

(2)  This  loan  will  be  cancelled  at  the  rate  of 
15  percent  of  the  total  principal  amount  plus 
interest  on  the  unpaid  balance  accruing 
during  that  year  for  each  complete  school 
year  or  equivalent  period  of  service  in  a  Head 
start  program. 

(3)  Head  Start  is  a  preschool  program 
carried  out  under  the  Head  Start  Act. 

IX.  Military  Cancellation 

(1)  I  understand  that  upon  making  a 
properiy  documented  written  request  to  the 
Institution,  I  am  entitled  to  have  up  to  50 
percent  of  the  principal  amount  of  this  loan 
plus  the  interest  thereon  cancelled  if  I  serve  " 
as  a  member  of  the  Armed  Forces  of  the 
United  States  in  an  area  of  hostilities  that 
qualifies  for  special  pay  under  section  310  of 
Title  37  of  the  United  States  Code. 

(2)  This  loan  will  be  cancelled  at  the  rate  of 
12 '/2  percent  of  the  total  principal  amount 
plus  interest  on  the  unpaid  balance  for  each 
complete  year  of  such  service. 

A'.  Death  and  Disability  Cancellation 

(1)  In  the  event  of  my  death,  the  total 
amount  owed  on  this  loan  will  be  cancelled. 


(2J  If  I  become  totally  and  permanently 
disabled  after  I  receive  this  loan,  the 
Institution  will  cancel  the  total  amount  of  this 
loan. 

XI  Change  in  Name.  Address.  Telephone 
Number  and  Social  Security  Number 

I  am  responsible,  and  any  endorser  is 
responsible,  for  informing  the  Institution  of 
any  change  or  changes  in  name,  address, 
telephone  number  or  Social  Security  number. 

XII.  Late  Charge 

(1)  The  Institution  will  impose  a  late  charge 

(A)  I  do  not  make  a  scheduled  payment 
when  it  is  due,  and 

(B|  I  do  not  submit  to  the  Institution,  on  or 
before  the  date  on  which  payment  is  due. 
documentation  that  I  qualify  for  a  deferment 
or  cancellation  described  in  Articles  VI.  VII. 
VIU,  IX,  and  X  of  this  agreement. 

(2)  No  charge  may  exceed  twenty  (20) 
percent  of  my  monthly,  bimonthly  or 
quarterly  payment. 

(3)(A)  The  Institution  may — 

(i)  Add  the  late  charge  to  the  principal  the 
day  after  the  scheduled  repayment  was  due: 
or 

(ii)  Include  it  with  the  next  scheduled 
repayment  after  I  have  received  notice  of  the 
late  charge. 

(B)  If  the  Institution  elects  to  add  the 
assessed  charge  to  the  outstanding  principal 
of  the  loan,  it  must  so  inform  me  before  the 
due  date  of  the  next  installment. 

XIII.  Assignment 

(1)  This  note  may  be  assigned  by  the 
Institution  only  to — 

(A)  The  United  States; 

(B)  Another  institution  upon  my  transfer  to 
that  institution  if  that  institution  is 
participating  in  this  program:  or 

(C)  Another  institution  approved  by  the 
Secretary. 

(2)  The  provisions  of  this  note  that  relate  to 
the  Institution  shall,  where  appropriate, 
relate  to  an  assignee. 

XIV.  Prior  Loans 

I  hereby  certify  that  I  have  listed  below  all 
of  the  Perkins  Loans.  National  Direct  Student 
Loans,  and  National  Defense  Student  Loans  I 
have  obtained  at  other  institutions.  (If  no 
prior  loans  have  been  received,  state 
"None.") 


Schedule  of  Perkins  Loans.  National  Di- 
rect Student  Loans,  and  National  De- 
fense Student  Loans  at  Other  institu- 
tions 


Amount 

Dale 

Instrtubof^ 

1 

2 

'•" 

3 

4 

■*■    ■ 

XV.  Schedule  of  Advances 

The  following  amounts  were  advanced  to 
me  under  this  loan  agreement  on  the  dates 
indicated: 


Amount 

Date 

Signature  o< 
bofromer 

t 

2 

3 „.. 

4 

NOTICE  TO  BORROWER:  DO  NOT  SIGN 
THIS  NOTE  BEFORE  YOU  READ  IT.  THE 
INSTITUTION  MUST  SUPPLY  A  COPY  OF 
THIS  NOTE  TO  YOU  AND  ANY  COSIGNER. 

(This  note  is  signed  as  a  sealed 
instrument.) 

Signature ((seal)). 

Date 19 . 

Permanent  Address  (Street  or  Box  Number, 
City.  State,  and  Zip  Code) 


Social  Security  Number  (borrower  must  pro- 
vide)  . 

The  borrower  and  Institution  shall  execute 
this  note  without  security  and  without 
endorsement  unless  the  borrower  is  a  minor 
and  this  note  would  not,  under  the  law  of  the 
State  in  which  the  Institution  is  located, 
create  a  binding  obligation.  If  the  borrower  is 
a  minor  and  this  note  would  not.  therefore,  be 
legally  binding,  the  Institution  shall  require  a 
cosigner  to  this  note: 

I  agree  to  repay  all  amounts  due  on  this 
loan  if  the  borrower  fails  to  do  so  in 
accordance  with  the  terms  of  the  note. 

Signature  of  Cosigner |(seal)|. 

Date 19 . 

Permanent  Address  (Street  or  Box  Number. 
City.  State,  Zip  Code) 


(Authority:  20  U.S.C  1087dd) 


Appendix  E — Examples  for  Computing  Maximum  Penalty  Charges  (6  Monllis 
Unpaid  Overdue  Payments)  on  Direct  Loans  Made  for  Periods  of  Enrollment 

Before  January  1, 1988 


Installment  due  dates— Missed  payments 

Separate 

Monttily  repayment  schedule 

Jan.  2 

Feb.  2 

Mar.  2 

Apr.  2 

May  2 

June  2 

monthly 

maximum 

penalty 

charges 

1st  Past  due  installment 

SI 

SI 

2nd  Past  due  installment 

$1-l-$2 

3 

3rd  Past  due  installment 

$3-hS2 

5 

4th  Past  due  installment 

S5-t-$2 

7 

5th  Past  due  installment 

$7.t.$2 

a 

6th  Past  due  installment 

59 -f- $2 

11 

Cumulative  maximum 

1 

4 

9 

16 

25 

36 

subtotals. 

BEST  COPY  AVAILABLb 
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BimontMy  repayment  schedule 


1st  Past  due  installment .. 
2nd  Past  due  installment . 
3rd  Past  due  installment.. 


Cumulative  maximum  subtotals.. 


Installment  due  dates — Missed 
payments 


Jan.  2 


S3 


Mar.  2 


$3-t-S3 


May  2 


$6+$3 


18 


Separate 
bimonttity 
maximum 
penalty 
charges 


$3 

6 
9 


Quarterty  repayment  schedule 


1st  Past  due  installment.. 
2nd  Past  due  installment. 


Cumulative  maximum  subtotals . 


Installment  due  dates — 
Missed  payments 


Jan.  2 


$6 


Apr.  2 


$6+$6 


18 


Separate 
quarterly 
maxinrtum 
penalty 
charges 


$6 
12 


Note.— In  the  above  table  of  examples,  the  Cumulative  Maximum  Subtotal  line  contains  the  maximum  penalty  charges  that  can  be  assessed 
on  an  NOSL  borrower  for  any  given  installment  that  was  missed  on  its  due  dale.  For  example,  if  three  borrowers,  all  on  different  repayment 
schedules,  owed  and  missed  their  ftrst  installment  payment  on  January  2  and  alt  three  made  tt>eir  next  payment  on  April  10,  the  maximum  penalty 
charges  that  could  be  assessed  each  individual  borrower  would  be  as  follows:  $16  to  the  monthly  repayment  schedule  borrower:  S9  to  the 
bimonthly  repayment  schedule  txxfower,  and  $18  to  the  quarterty  repayment  schedule  borrower. 


2.  Part  675  of  Title  34  of  the  Code  of 
Federal  Regulations  is  revised  to  read  as 
follows: 


PART  675— COLLEGE  WORK-STUDY 
AND  JOB  LOCATION  AND 
DEVELOPMENT  PROGRAMS 


Note:  An  asterisk  (*)  indicates  provisions 
that  are  common  to  Parts  674,  675,  and  676. 
The  use  of  asterisks  will  assure  participating 
institutions  (hat  a  provision  of  one  regulation 
is  identical  to  the  corresponding  provisions  in 
the  other  two. 

Subpart  A — Cdlese  Woffc-Study  Program 

Sec. 

675.1  Purpose  and  identification  of  common 
provisions. 

675.2  Definitions. 
*675.3    Application. 

»  675.4    Allocation  and  reallocation. 
675.5-675.7     IReserved) 

675.8  Program  participation  agreement. 

675.9  Student  eligibility. 

675.10  Selection  of  students  for  CW!  i 
employment. 

675.11-675.13    (Reserved) 

675.14    Overaward. 

•  075.15    Coordination  with  BIA  granfs. 

675.16  Payments  to  students. 

675.17  Federal  interest  in  allocated  hinds. 

675.18  Use  of  funds. 

675.19  Fiscal  procedures  and  records. 

675.20  Eligible  employers  and  general 
conditions  and  limitation  on 
employment. 

675.21  Institutional  employment. 


Sec. 

675.22  Employment  provided  by  a  Federal, 
State,  or  local  agency,  or  a  private 
nonprofit  organization. 

675.23  Employment  provided  by  a  private 
for-profit  organization. 

675.24  Establishment  of  wage  rate  under 
CWS. 

675.25  Earnings  applied  to  cost  of 
attendance. 

675.28    CWS  Federal  share  limitations. 

675.27  Nature  and  source  of  institutional 
share. 

675.28  Community  service  learning  program. 

Subpart  B— Job  Location  and  Devetopment 
Programs 

675.31  Purpose. 

675.32  Program  description. 

675.33  Allowable  costs. 

675.34  Multi-institutional  job  location  and 
development  programs,  or  arrangements 
with  nonprofit  organizations. 

675.35  Agreement. 

675.36  Procedures  and  records. 

675.37  Termination  and  suspension. 
Appendix  A  (Reserved) 

Appendix  B — Model  Off-campus  Agreement 

Authority:  42  U.S.C.  2571-2756z,  unless 
otherwise  noted. 

Subpart  A— Cdiege  Work-Study 
Pro^rafn 

§  675.1    Purpose  and  identification  of 
comnton  provisions. 

(a)  The  College  Work-Study  (CWS) 
Program  provides  part-time  employment 
to  students  attending  institutions  of 
higher  education  who  need  the  earnings 


to  help  meet  their  costs  of 
postsecondary  education. 

*(b]  Provisions  in  these  regulations 
that  are  common  to  all  campus-based 
programs  are  identified  with  an  asterisk. 

(Authority:  42  U.S.C.  2751-2756b) 

§675.2    Definitions. 

'(a)  Subpart  A  of  the  Student 
Assistance  General  Provisions 
regulations.  34  CFR  Part  668.  sets  forth 
definitions  of  the  following  terms  used 
in  this  part: 
Academic  year 
Award  year 
Clock  hour 
Enrolled 
Guaranteed  Student  Loan  (GSL) 

Program 
HEA 

Income  Contingent  Loan  Program 
Pell  Grant  Program 
Perkins  Loan  Program 
PLUS  Program 
Secretary 
SLS  Program 
Supplemental  Educational  Opportunity 

Grant  (SEOG)  Program 

(b)  The  Secretary  defines  other  terms 
used  in  this  part  as  follows: 

'Expected  fa  mi /y  contribution  (EFC): 
The  amount  a  student  and  his  or  her 
spouse  and  family  are  expected  to  pay 
toward  the  student's  cost  of  attendance. 

'Financial  need:  The  difTerence 
between  a  student's  cost  of  attendance 
and  his  or  her  EFC. 
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'Full-time  student:  An  enrolled 
student  who  is  carrying  a  full-time 
academic  work  load  (other  than  by 
correspondence)— as  determined  by  the 
institution — under  a  standard  applicable 
to  all  students  enrolled  in  a  particular 
program.  However,  an  institution's  full- 
time  standard  must  equal  or  exceed  one 
of  the  following  minimum  requirements: 

(1)  12  semester  hours  or  12  quarter 
hours  per  academic  term  in  an 
institution  using  a  semester,  trimester,  or 
quarters  system. 

(2)  24  semester  hours  or  36  quarter 
hours  per  academic  year  for  an 
institution  using  credit  hours  but  not 
using  a  semester,  trimester,  or  quarter 
system,  or  the  prorated  equivalent  for  a 
program  of  less  than  one  academic  year. 

(3)  24  clock  hours  per  week  for  an 
institution  using  clock  hours. 

(4)  In  an  institution  using  both  credit 
and  clock  hours,  any  combination  of 
credit  and  clock  hours  where  the  sum  of 
the  following  fractions  is  equal  to  or 
greater  than  one: 

Number  of  credit  huuis  per  leini 


12 
» 
Number  of  <:lock  hituis  per  week 


24 


'Financial 

(5)  A  series  of  courses  or  seminars 
which  equals  12  semester  hours  or  12 
quarter  hours  in  a  maximum  of  18 
weeks. 

(6)  The  work  portion  of  a  cooperative 
education  program  in  which  the  amount 
of  work  performed  is  equivalent  to  the 
academic  work-load  of  a  full-time 
student. 

Graduate  or  professional  student:  A 
student  who — 

(1)  Is  enrolled  in  a  program  or  course 
above  the  baccalaureate  level  at  an 
institution  of  higher  education  or  is 
enrolled  in  a  program  leading  to  a  first 
professional  degree: 

(2)  Has  completed  the  equivalent  of  at 
least  three  years  of  full-time  study  at  an 
institution  of  higher  education,  either 
prior  to  entrance  into  the  program  or  as 
part  of  the  program  itself;  and 

(3)  Is  not  receiving  Title  IV  aid  as  an 
undergraduate  student  for  the  same 
period  of  enrollment. 

'Institution  of  higher  education 
(institution).  A  public  or  private 


nonprofit  institution  of  higher  education, 
a  proprietary  institution  of  higher 
education,  or  a  postsecondary 
vocational  institution. 

Nonprofit  organization:  An 
organization  owned  and  operated  by 
one  or  more  nonprofit  corporations  or 
associations  where  no  part  of  the 
organization's  net  earnings  benefits,  or 
may  lawfully  benefit,  any  private 
shareholder  or  entity.  An  organization 
may  show  that  it  is  nonprofit  by  meeting 
the  provisions  of  §  75.51  of  the 
Education  Department  General 
Administrative  Regulations  (EDGAR).  34 
CFR  75.51. 

(Authority:  20  U.S.C.  1141(c)) 

'Payment  period:  A  semester, 
trimester,  or  quarter.  For  an  institution 
not  using  those  academic  periods,  it  is 
the  period  between  the  beginning  and 
the  midpoint  or  between  the  midpoint 
and  the  end  of  an  academic  year.  A 
payment  period  is  not  the  payroll  period 
discussed  in  §  675.16. 

Undergraduate  student:  A  student 
enrolled  in  an  undergraduate  course  of 
study  at  an  institution  of  higher 
education  who — 

(1)  Has  not  earned  a  baccalaureate  or 
first  professional  degree:  and 

(2)  Is  in  an  undergraduate  course  of 
study  which  usually  does  not  exceed  4 
academic  years,  or  is  enrolled  in  a  4  to  5 
academic  year  program  designed  to  lead 
to  a  first  degree.  A  student  enrolled  in  a 
program  of  any  other  length  is 
considered  an  undergraduate  student  for 
only  the  first  4  academic  years  of  that 
program. 

(Authority:  20  U.S.C.  1087aa-1087ii) 

*§675.3    Application. 

(a)  To  participate  in  the  CWS 
program,  an  institution  shall  file  an 
application  with  the  Secretary  before  an 
annually  established  closing  date. 

(b)  The  application  must  be  on  a  form 
approved  by  the  Secretary  and  contain 
the  information  needed  by  the  Secretary 
to  determine  the  institution's  allocation 
or  reallocation  of  the  CWS  program 
funds  under  section  442  of  the  HEA. 

(Authority:  42  U.S.C.  2752) 

§  675.4    Allocation  and  reallocation. 

(a)  The  Secretary  allocates  and 
reallocates  funds  to  institutions 
participating  in  the  College  Work-Study 
program  in  accordance  with  section  442 
of  the  HEA. 


(b)  As  used  in  section  442  of  the  HEA, 
"Eligible  institutions  offering 
comparable  programs  of  instruction"   • 
means  institutions  that  are  being 
compared  with  the  applicant  institution 
and  that  fall  within  one  of  the  following 
six  categories: 

(1)  Cosmetology. 

(2)  Business. 

(3)  Trade/Technical. 

(4)  Art  Schools. 

(5)  Other  Proprietary  Institutions. 

(6)  Non-Proprietary  Institutions. 

(c)  Payment  to  institutions.  The 
Secretary  allocates  funds  for  a  specific 
period  of  time.  The  Secretary  pays  an 
institution  its  allocation  in  periodic 
installments  and  may  make  these 
payments  in  advance  or  by  way  of 
reimbursement.  The  Secretary  bases  the 
amounts  of  these  installments  on 
periodic  fiscal  reports. 

(d)  Authority  to  expend  funds.  Except 
as  specifically  provided  in  §  675.18  (c) 
and  (d).  an  institution  shall  not  use 
funds  allocated  or  reallocated  for  an 
award  year — 

(1)  To  meet  CWS  wage  obligations 
incurred  with  regard  to  an  award  of 
CWS  employment  made  in  any  other 
award  year;  or 

(2)  To  satisfy  any  other  obligation 
incurred  after  the  end  of  the  designated 
award  year. 

(Authority:  42  U.S.C.  2752) 

§§675.5-675.7    [Reserved] 

§  675.8    Program  participation  agreement. 

To  participate  in  the  CWS  program, 
an  institution  of  higher  education  shall 
enter  into  a  participation  agreement 
with  the  Secretary.  The  agreement 
provides  that,  among  other  things,  the 
institution  shall — 

(a)  Use  the  funds  it  receives  solely  for 
the  purposes  specified  in  this  part; 

(b)  Administer  the  CWS  program  in 
accordance  with  the  HEA,  the 
provisions  of  this  part,  and  the  Student 
Assistance  General  Provisions 
regulations.  34  CFR  Part  668: 

(c)  Make  employment  under  the  CWS 
program  reasonably  available,  to  the 
extent  of  available  funds,  to  all  eligible 
students; 

(d)  Make  equivalent  employment 
offered  or  arranged  by  the  institution 
reasonably  available,  to  the  extent  of 
available  funds,  to  all  students  in  the 
institution  who  want  to  work;  and 

(e)  Award  CWS  employment,  to  the 
maximum  extent  practicable,  that  will 
complement  and  reinforce  each 
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recipitMit's  educational  program  oij 
carter  goals.  I 

tAufhorily:  20  U.S.C.  1094.  42  U.S.C.  2753) 

!$  675.9    Student  eligibility. 

A  student  at  an  institution  of  higher 
education  is  eligible  to  receive  part-time 
employment  under  the  CWS  program  for 
an  award  year  if  the  student — 

(a)  Meets  the  relevant  eligibility 
r>?quirements  contained  in  34  CFR  668.7; 

(b)  Is  enrolled  or  accepted  for 
enrollment  as  an  undergraduate, 
graduate  or  professional  student  at  the 
institution:  and 

(c)  Has  financial  need  as  determined 
in  accordance  with  Part  F  of  Title  IV  of 
the  HE.^.  A  member  of  a  religious  order 
(an  order,  community,  society,  agency, 
or  organization)  who  is  pursuing  a 
course  of  study  at  an  institution  of 
higher  education  is  considered  to  have 
no  financial  need  if  that  religious 
order — 

(1)  Has  as  its  primary  objective  the 
promotion  of  ideals  and  beliefs     1 
rf»garding  a  Supreme  Being; 

(2]  Requires  its  members  to  forego 
monetary  or  other  support  substantially 
beyond  the  support  it  provides:  and 

(3)  Directs  the  member  to  pursue  the 
course  of  study  or  provides  subsistence 
support  to  its  members. 

(Authority:  20  U.S.C.  1091:  42  U.S.C.  2^52- 

::75;j) 

§  675. 10    Selection  of  stijdents  for  CWS 
employment 

(a)  An  institution  shii'l  make     ! 
empioyment  under  CWS  reasonably 
available,  to  the  extont  of  available 
funds,  to  ai!  eligible  students. 

|b)  An  institution  shall  establish 
selection  procedures  and  those 
procedures  must  be — 

(1)  Uniformly  applied; 

(2)  In  writipj?:  and 

(3)  Maintained  in  the  institution's 
files. 

(r.)  If  an  institution's  allocation  nf 
CWS  funds  is  directly  or  indirectly 
based  in  part  on  the  financial  neeil 
demonstraied  by  students  attendmg  the 
institution  as  less  than  full-time 
students,  the  institution  shall  award  a 
reasonable  proportion  of  its  allocation 
of  CWS  funds  to  those  students. 

(Authoritv:  20  U.S.C.  1091.  42  U.S.C.  2f52- 
2753) 

§§675.11— «7S.13    [Reserved] 

*§  675.14    Overaward. 

(a)  Overaward  prohibited.  '(I)  An 
institution  may  award  CWS 
employment  to  a  student  if  the  award, 
combined  with  the  other  resources  the 
student  receives,  does  not  exceed  the 
student's  financial  need. 


(2)  When  awarding  CWS  employment 
to  a  student,  the  institution  shall  take 
into  account  those  resources  it — 

(i)  Can  reasonably  anticipate  at  the 
time  it  awards  CWS  funds  to  the 
student; 

(ii)  Makes  available  to  its  students:  or 

(iii)  Knows  about. 

(3](i)  if  a  student  receives  additional 
resources  before  the  institution  employs 
the  student  under  the  CSW  program, 
and  the  total  resources  including  the 
prospective  CWS  wages  exceed  the 
student's  need,  the  overaward  is  the 
amount  that  exceeds  need. 

*(ii)  If  a  student  receives  additional 
resources  after  the  institution  disburses 
the  student's  CWS  wages  and  the  total 
resources  including  the  CWS  wages 
exceed  the  student's  need  by  $200  or 
more  and  the  excess  is  not  from 
employment,  the  overaward  is  the 
amount  that  exceeds  $199. 

*(4)  If  a  student  earns  more  money 
from  employment  than  the  institution 
anticipated  or  could  have  reasonably 
anticipated  when  it  awarded  the  CWS 
employment,  the  institution  shall  treat 
the  earnings  in  accordance  with 
paragraph  (c)  of  this  section. 

'(b)  Resources.  (1)  The  Secretary 
considers  that  "resources"  include  but 
are  not  limited  to  any — 

(i)  Funds  the  student  is  entitled  to 
receive  from  a  Pell  Grant,  regardless  of 
whether  the  student  applies  for  the  Pell 
Grant: 

(ii)  Guaranteed  Student  Loans: 

(iii)  Waiver  of  tuition  and  fees; 

(iv)  Grants,  including  SEOGs  an 
ROTC  subsistence  allowances; 

(v)  Scholarships,  including  athletic 
scholarships  and  ROTC  scholarships: 

(vi)  Fellowship  or  assistantship; 

(vii)  Insurance  programs  for  the 
stiidient's  education: 

(viii)  Veterans  benefits; 

(ix)  Net  earnings  from  employment 
other  than  CWS  employment  for  the 
period  of  the  award  except  as  provided 
in  34  CFR  675.25:  and 

(x)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  long-term  loans, 
including  Perkins  and  Direct  Loans  and 
need-based  ICLs.  made  by  the 
institution. 

(2)  The  Secretary  does  not  consider  as 
a  resource  any  portion  of  the  resources 
described  in  paragraph  (b)(1)  of  this 
section  that  are  included  in  the  student's 
EFC. 

(2)  The  student  may  use  Supplemental 
Loans  for  Students  (SLS).  State- 
sponsored  or  private  loans.  PLUS  loans, 
or  non-need-based  ICLs  to  substitute  for 
his  or  her  expected  family  contribution. 
However,  if  the  sum  of  loan  amounts 
received  exceeds  the  student's  expected 


family  contribution,  the  excess  is  a 
resource. 

*(c)  Treatment  of  earnings  in  excess 
of  need.  An  institution  shall  take  the 
following  steps  when  it  learns  that  a 
student  has  earned,  or  will  earn,  an 
amount  that  when  combined  with  other 
resouces  is  S2(X)  or  more  over  his  or  her 
financial  need: 

(1)  The  institution  shall  decide 
whether  the  student  has  increased 
financial  need  unanticipated  when  it 
awarded  financial  aid  to  the  student.  If 
the  student  does,  and  the  student's 
earnings  plus  other  resources  do  not 
exceed  this  increased  need  by  $200  or 
more,  no  further  action  is  necessary. 

(2)  If  the  student's  earnings  plus  other 
resources  still  exceed  need  by  $200  or 
more  after  the  institution  subtracts  any 
additional  costs,  it  shall  cancel  any 
unpaid  loan  or  grant  (other  than  Pell 
Grants)  to  avoid  exceeding  need  by 
more  than  $199. 

(3)  If  the  student's  earnings  plus  other 
resources  still  exceed  his  or  her  need  by 
$200  or  more  after  the  institution  takes 
the  steps  required  in  paragraphs  (c)  (1) 
and  (2)  of  this  section,  and  the  student  is 
enrolled  for  the  next  academic  year,  the 
institution  shall  consider  the  amount 
that  exceeds  $199  as  a  resource  to  help 
pay  the  student's  cost  of  attendance  in 
the  following  year. 

(4)  If  the  student's  earnings  plus  other 
resources  still  exceed  his  or  her  need  by 
$200  or  more  after  the  institution  takes 
the  steps  required  in  paragraphs  (c)  (1) 
and  (2)  of  this  section,  and  the  student  is 
not  enrolled  for  the  next  academic  year, 
no  further  action  is  necessary. 

(d)  An  institution  may  continue  to 
employ  a  student  employed  in  a  CWS 
job,  during  a  payment  period,  at  the  time 
income  derived  from  any  employment 
(CWS  or  non-CWS  employment)  is  in 
excess  of  the  student's  financial  need 
for  that  payment  period.  However,  as 
provided  in  §  675.26(a)(3),  if  that  excess 
income  equals  $200  or  more,  continued 
employment  under  CWS  may  not  be 
subsidized  with  CWS  funds. 

(Authority:  42  U.S.C.  2753(b){3)) 

'§675.15    Coordination  With  BIA  grants. 

(a)  To  determine  the  amount  of  CWS 
compensation  for  a  student  who  is  also 
eligible  for  a  Bureau  of  Indian  Affairs 
(BIA)  education  grant,  an  institution 
shall  prepare  a  package  of  student  aid — 

(1)  From  resources  other  than  the  BIA 
education  grant  the  student  has  received 
or  is  expected  to  receive;  and 

(2)  That  is  consistent  in  type  and 
amount  with  packages  prepared  for 
students  in  similar  circumstances  who 
are  not  eligible  for  a  BIA  education 
grant. 
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(b)(1)  The  BiA  educaHon  grant, 
whether  received  by  the  student  before 
or  after  the  pre|MratioR  of  the  student 
aid  package,  supplements  that  package. 

(2>  No  ad)usto)ent  may  be  made  to  the 
student  aid  package  as  long  as  the  total 
or  the  package  and  the  BIA  education 
grant  is  less  than  the  institution's 
determination  of  that  student's  financial 
need. 

(c)(1)  If  the  BIA  education  grant,  when 
combined  with  other  aid  in  the  package, 
exceeds  the  student's  need,  the  excess 
must  be  deducted  and  may  be  deducted 
only  from  the  other  assistance,  not  the 
BIA  education  grant 

(2)  The  institution  shall  deduct  the 
excess  in  the  following  sequence:  Loans, 
work-study  awards,  and  grants  other 
than  Pell  Grants.  HoweTcr.  the 
institution  may  change  the  sequence  if 
requested  by  a  student  and  the 
institution  believes  the  change  benefits 
the  student. 

(d)  To  determine  the  financial  need  of 
a  BIA-eligible  student,  a  iRnanciai  aid 
administrator  is  encouraged  to  consult 
with  area  officials  in  charge  of  BtA 
postsecondary  financial  aid. 
(Authority:  42  U.S.C.  2753) 

§  675. 16    Payments  to  students. 

(a)(l){i)  An  institution  shall  pay  a 
student  at  least  once  a  oionth.  The 
Federal  share  of  each  payment  must  be 
paid  to  the  student  by  cheefc  or  similar 
instrument  that  the  student  can  cash  on 
his  or  her  own  endorsemeBt 

(ii)  The  institution  may  not  directly 
transfer  the  Federal  share  of  any 
payment  to  the  student's  account  at  the 
institution  or  elsewhere. 

(2)  Regardless  of  who  employs  the 
student,  the  institution  is  responsible  for 
ensuring  that  the  student  is  paid  for 
work  performed. 

(3)  A  student's  CWS  wages  are  earned 
when  the  student  performs  the  work. 

(4)  An  institution  may  pay  a  student 
after  the  student's  last  day  of 
attendance  for  CWS  wages  earned 
while  he  or  she  was  in  attendance  at  the 
institution. 

(b)(1)  If  an  institution  pays  a  student 
its  share  or  his  or  her  CWS  wages  by 
check,  it  shall  pay  the  student  at  the 
same  time  it  pays  the  Federal  share. 

(2)  If  an  institution  pays  a  student  its 
CWS  share  for  an  award  period  in  the 
form  of  tuition,  fees,  services,  or 
equipment,  it  shall  pay  that  share  before 
the  student's  final  payroll  period. 

(3)  If  an  institution  pays  its  CWS 
share  in  the  form  or  prepaid  tuition,  fees, 
services,  or  e<)uipn>enl  for  a  forthcoming 
academic  period,  it  shall  give  the 
student  a  statement  before  the  close  of 
his  or  her  final  payroll  period  listing  the 


amount  of  toitign.  fees,  services,  or 
equipment  earned. 

(c)  A  correspondence  student  shall 
submit  his  or  b«-  first  completed  lesson 
before  receiving  a  payment. 

(d)  The  institution  may  not  obtain  a 
student's  jrawer  of  attorney  to  authorize 
any  disbursement  of  funds  without  prior 
approval  from  the  Secretary. 

(Authority:  20  U.S.C.  1091,  42  U.S.C.  2753) 

*§  675..17    Federal  interest  in  allocated 
funds. 

Except  for  funds  received  for  the 
administrative  cost  allowance  (see 
§  675.18(b))  and  for  certain  activities 
under  the  Job  Location  and 
Development  Programs,  funds  received 
by  an  institution  under  the  CWS 
program  are  held  in  trust  for  the 
intended  student  beneficiaries  and  the 
Secretary.  Funds  may  not  be  used  or 
hypothecated  (i.e.  serve  as  collateral) 
for  any  other  purpose. 

(Authority:  42  U.S.C  2751-56) 

§675.18    Use  Of  funds. 

(a)  General  An  institution  may  use  its 
CWS  allocation  only  for — 

(1)  Paying  the  Federal  share  of  CWS 
wages; 

(2)  Carrying  out  the  administrative 
activities  described  in  paragraph  (b)(4) 
of  this  section; 

(3)  Meeting  the  cost  of  a  Job  Location 
and  Development  program  under 
Subpart  B;  and 

f4)  Transferring  a  portion  of  its  CWS 
allocation  to  its  SEOG  allocation  as 
described  in  paragraph  (f)  of  this 
section. 

(b)  Administrattve  cost  allowance.  (1) 
An  institution  participating  in  the  CWS 
program  is  entitled  to  an  administrative 
cost  allowance  if  it  provides  CWS 
employment  to  its  students  m  that 
award  year. 

(2)  For  any  award  year  the  amount  of 
the  allowance  equals — 

(i)  Five  (5)  percent  of  the  First 
$2,750,000  of  the  institution's 
expenditures  in  that  award  year  under 
the  CWS,  SEOG,  and  Perkins  Loan 
programs;  phis 

(ii)  Four  (4)  percent  of  its  expenditures 
which  are  greater  than  $2.75a000  but 
less  than  $5.50a000;  plus 

(iii)  Three  (3)  percent  of  its 
expenc^tures  which  are  in  excess  of 
$5.500.00a 

(3)  However,  the  institution  shall  not 
include,  when  calculating  the  allowance 
in  paragraph  (b)(1)  of  this  section,  the 
institution's  CWS  expenditures  under 
the  community  service  learning  proj,'ram 
(§  675.25).  and  the  amount  of  loans  made 
under  the  Perkins  Loan  fwogram  it 
assigns  to  the  Secretary  under  section 
463(a)(6)  of  the  HEA. 


(4)  An  institution  shall  use  its 
administrative  cost  allowance  to  offset 
its  costs  of  administering  the  Pell  Grant. 
CWS.  SEOG,  and  Perkins  Loan 
programs.  Administrative  costs  also 
include  the  expenses  incurred  for 
carrying  out  the  student  consumer 
information  services  requirements  of 
Subpart  D  of  the  Student  Assistance 
General  Provisions  regulations,  34  CFR 
Part  668. 

(5)(i)  In  addition  to  the  amount 
calculated  in  paragraph  (b)(1)  of  this 
section,  an  institutions  administrative 
cost  allowance  includes  fen  (10)  percent 
of  its  expenditures  under  the  community 
service  learning  program  set  forth  in 
§  675.25. 

(ii)  This  portion  of  its  administrative 
cost  allowance  must  be  taken  from  the 
institution's  CWS  allocation. 

(iii)  The  institution  may  use  this 
portion  of  its  administrative  cost 
allowance  to  offset  the  costs  of 
administering  the  Pell  Grant  CWS, 
SEOG,  and  Perkins  Loan  programs  and 
to  pay  the  administrative  costs  of 
conducting  its  community  service 
learning  program.  These  latter  costs  may 
include  the  costs  of — 

(A)  Developing  mechanisms  to  assure 
the  academic  quality  of  a  student's 
experience: 

(B)  Assuring  student  access  to 
educational  resources,  expertise,  and 
supervision  necessary  to  achieve 
community  service  objectives;  and 

(C)  Collaborating  with  public  and 
private  nonprofit  agencies  in  the 
planning  and  administering  of  these 
programs. 

(c)  Carry  forward  funds.  (1)  An 
institution  may  carry  forward  and 
expend  in  the  next  award  year  up  to  10 
percent  of  the  sum  of  its  initial  and 
supplemental  CWS  allocations  for  the 
current  award  year. 

(2)  Before  an  institution  may  spend  its 
current  year  CWS  allocation,  it  shall 
spend  any  funds  carried  forward  from 
the  previous  year. 

(d)  Cany  back  funds.  An  institution 
may  carry  back  and  expend  in  the 
previous  award  year  up  to  10  percent  of 
the  sum  of  its  initial  and  supplemental 
CWS  allocations  for  the  current  award 
year.  The  institution's  official  allocation 
letter  represents  the  Ser.retarj''s 
approval  to  carry  back  funds. 

(e)  The  institution  may  use  the  funds 
carried  forward  or  carried  back  under 
paragraphs  (c)  and  fd)  of  this  section, 
respectively,  for  activities  described  in 
paragraph  (a)  of  this  section. 

If)  Transfer  funds  to  SEOG.  (1)  An 
institution  may  transfer  up  to  10  percent 
of  the  sum  of  its  initial  and  supplemental 


45774        Federal  Register  /  Vol.  52.  No.  230  /  Tuesday.  December  1.  1987  /  Rules  and  Regulations 


Fwteral  Register  /  Vot.  52.  No.  230  /  TMcaday.  December  1.  1987  -/  Rules  and  Regulations       45775 


CWS  allocations  for  an  award  year  to 
its  SEOG  program. 

(2)  An  institution  shall  use  transferred 
funds  according  to  the  requirements  of 
the  program  to  which  they  are 
transferred. 

(3)  An  institution  shall  report  any 
transferred  funds  on  the  Fiscal 
Operations  Report  required  under 
§  675.19(b). 

(4)  An  institution  shall  transfer  back 
to  the  SEOG  program  any  funds 
unexpended  at  the  end  of  the  award 
year  that  it  transferred  to  the  CWS 
program  from  the  SEOG  program. 

(Authority:  20  U.S.C.  1095. 1096:  42  U.S.C. 
2753.  2756.  2756b) 

§675.19    Fiscal  procedures  and  records. 

(a)  Fiscal  procedures.  (1)  In 
administering  its  CWS  program,  an 
institution  shall  establish  and  maintain 
an  internal  control  system  of  checks  and 
balances  that  insures  that  no  office  can 
both  authorize  payments  and  disburse 
funds  to  students. 

(2)  If  an  institution  uses  a  fiscal  agent, 
that  agent  may  perform  only  ministerial 
acts. 

(3)(i)  Except  as  provided  in  paragraph 
(a)(3)(ii)  of  this  section,  a  separate  bank 
account  for  CWS  funds  is  not  required. 
However,  an  institution  shall  notify  any 
bank  in  which  it  deposits  Federal  funds 
of  the  account  in  which  those  funds  are 
deposited  by — 

(A)  Including  in  the  name  of  the 
account  the  fact  that  Federal  funds  are 
deposited:  or 

(B)  Notifying  the  bank  in  writing  of  the 
accounts  in  which  it  deposits  Federal 
funds.  The  institution  shall  retain  a  copy 
of  this  notice  in  its  files. 

(ii)  If  the  Secretary  determines  that 
adequate  accounting  records  are  not 
maintained,  the  institution  shall  keep 
CWS  funds  in  a  separate  bank  account. 

(b)  Records  and  reporting.  (1)  An 
institution  shall  establish  and  maintain 
on  a  current  basis  financial  records  that 
reflect  all  program  transactions.  The 
institution  shall  establish  and  maintain 
general  ledger  control  accounts  and 
related  subsidiary  accounts  that  identify 
each  program  transaction  and  separate 
those  transactions  from  all  other 
institutional  financial  activity. 

(2)  The  institution  shall  also  establish 
and  maintain  program  and  fiscal  records 
that— 

(i)  Include  a  certification  that  each 
student  has  worked  and  earned  the 
amount  being  paid.  The  student's 
supervisor,  an  official  of  the  institution 
or  off-campus  agency,  shall  sign  the 
certification.  The  certification  shall 
include  or  be  supported  by.  for  students 
paid  on  an  hourly  basis,  a  time  record 


showing  the  hours  each  student  worked 
in  clock  time  sequence; 

(ii)  Include  a  payroll  voucher 
containing  sufficient  information  to 
support  all  payroll  disbursements; 

(iii)  Include  a  noncash  contribution 
record  to  document  any  payment  of  the 
institution's  share  of  the  student's 
earnings  in  the  form  of  services  and 
equipment  (see  §  675.25(a)); 

(iv)  Are  reconciled  at  least  monthly; 

(v)  Identify  each  student's  account 
and  status; 

(vi)  Show  the  eligibility  of  each 
student  aided  under  the  program:  and 

(vii)  Show  how  the  need  was  met  for 
each  student. 

(3)  Each  year  an  institution  shall 
submit  a  Fiscal  Operations  Report  plus 
other  information  the  Secretary  requires. 
The  institution  shall  insure  that  the 
information  reported  is  accurate  and 
shall  submit  it  on  the  form  and  at  the 
time  specified  by  the  Secretary. 

(4)  The  institution  must  maintain  on 
file  all  CWS  employment  applications 
for  those  students  it  reports  on  the 
Fiscal  Operations  Report  and 
Application  to  Participate  in  the  Perkins 
Loan.  SEOG.  and  CWS  Programs 
(FISAP). 

(5)  The  institution  shall  maintain  all 
records  supporting  its  application  for 
funds  under  this  part. 

(c)  Retention  of  records.— {\)  Records. 
Each  institution  shall  keep  intact  and 
accessible  records  of  the  application,  the 
receipt,  and  the  expenditure  of  Federal 
funds,  including  all  accounting  records 
and  original  and  supporting  documents 
necessary  to  document  how  the  funds 
are  spent. 

*(2)  Period  of  retention.  Except  for 
audit  questions,  an  institution  shall  keep 
records  for  an  award  year  for  five  years 
after  it  submits  its  FISAP  for  that  year. 

*(3)(i)  An  institution  may  keep  the 
records  required  in  this  section  on 
microforms  or  it  may  keep  its  records  in 
computer  format. 

(ii)  If  the  institution  keeps  its  records 
in  computer  format  it  shall  maintain,  in 
either  hard  copy  or  microforms,  the 
source  documents  supporting  the 
computer  input. 

*(4)  Audit  questions.  An  institution 
shall  keep  records  on  any  claim  or 
expenditure  questioned  by  Federal  audit 
or  program  review  until  any  audit 
questions  are  resolved. 

(Authority:  42  U.S.C.  2753  and  20  U.S.C.  1094 
and  1232f) 

§  675.20    EHgible  employers  and  general 
conditions  and  limitation  on  amptoymont 

(a)  Eligible  CWS  employers.  A 
student  may  be  employed  under  the 
CWS  program  by — 


(1)  The  institution  in  which  the 
student  is  enrolled: 

(2)  A  Federal,  State,  or  local  public 
agency; 

(3)  A  private  nonprofit  organization; 
or 

(4)  A  private  for-profit  organization, 
(b)  Agreement  between  institution 

and  organization. 

(1)  If  an  institution  wishes  to  have  its 
students  employed  under  this  part  by  a 
Federal,  State  or  local  agency,  or  a 
private  nonprofit  or  for-profit 
organization,  it  shall  enter  into  a  written 
agreement  with  that  agency  or 
organization.  The  agreement  must  set 
forth  the  CWS  work  conditions  (see 
Appendix  B  for  a  sample  agreement). 
The  agreement  must  indicate  whether 
the  institution  or  the  agency  or 
organization  shall  pay  the  students 
employed,  except  that  the  agreement 
between  an  institution  and  a  for-profit 
organization  must  require  the  employer 
to  pay  the  non-Federal  share  of  the 
student  earnings. 

(2)  The  institution  may  enter  into  an 
agreement  with  an  agency  or 
organization  that  has  professional 
direction  and  staff. 

(3)  The  institution  is  responsible  for 
ensuring  that — 

(i)  Payment  for  work  performed  under 
each  agreement  is  properly  documented; 
and 

(ii)  Each  student's  work  is  properly 
supervised. 

(4)  The  agreement  between  the 
institution  and  the  employing  agency  or 
nonprofit  organization  may  require  the 
employer  to  pay — 

(i)  The  non-Federal  share  of  the 
student  earnings;  and 

(ii)  Required  employer  costs  such  as 
the  employer's  share  of  social  security 
or  workers'  compensation. 

(c)  CWS  generaJ  employment 
conditions  and  limitation.  (1)  Regardless 
of  the  student's  employer,  the  student's 
work  must  be  governed  by  employment 
conditions,  including  pay,  that  are 
appropriate  and  reasonable  in  terms 
of— 

(i)  Type  of  work; 

(ii)  Geographical  region; 

(iii)  Employee  proficiency;  and 

(iv)  Any  applicable  Federal,  State,  or 
local  law. 

(2)  CWS  employment  may  not— 

(i)  Impair  existing  service  contracts; 

(ii)  Displace  employees; 

(iii)  Fill  jobs  that  are  vacant  because 
the  employer's  regular  employees  are  on 
strike; 

(iv)  Involve  the  construction, 
operation,  or  maintenance  of  any  part  of 
a  facility  used  or  to  be  used  for  religious 
worship  or  sectarian  instruction;  or 


(v)  Indade  employment  for  the  US 
Department  of  Education. 

(Authority:  42  U.S.C.  2753) 

§67&21    Iwitllultoil  siii|H»|meot 

(a)  An  institution,  other  than  a 
proprietary  institution,  may  employ  a 
student  to  work  for  the  Institution  itself, 
including  those  operations,  such  as  food 
service,  cleaning,  maintenance,  or 
security,  for  which  the  institution 
contracts,  if  the  contract  specifies — 

(1)  The  number  of  students  to  be 
employed;  and 

(2)  That  the  institution  selects  the 
students  to  be  employed  and  determines 
each  student's  pay  rate. 

(b)  A  proprietary  institution  may 
employ  a  student  only  in  jobs  that— 

(1)  Are  on  campus; 

(2)  Furnish  student  services; 

(3)  To  the  maximum  extent  possible, 
complement  and  reinforce  the 
educational  program  or  vocational  goals 
of  the  student;  and 

(4)  Do  not  involve  the  solicitation  of 
potential  students  to  enroll  at  the 
proprietary  institution. 

(Authority:  42  VS.C  2753) 

§675.22    Employment  provided  by  a 
Federal.  State,  or  local  agency,  or  a  private 
nonprofit  organization. 

(a)  If  a  student  is  employed  by  a 
Federal.  State,  or  local  public  agency,  or 
a  private  nonprofit  organization,  the 
work  that  the  student  performs  must  be 
in  the  public  interest. 

(b)  €nVS  employment  in  the  public 
interest  The  Secretary  considers  work 
in  the  public  interest  to  be  work 
performed  for  the  national  or  community 
welfare  rather  than  work  perimmed  to 
benefit  a  particular  interest  or  group. 
Work  is  not  in  the  public  interest  if— 

(1)  It  primarily  benefits  the  members 
of  a  limited  membership  organization 
such  as  a  credit  union,  a  fraternal  or 
religious  order,  or  a  cooperative; 

(2)  It  is  for  an  elected  official  who  is 
not  responsible  for  the  regular 
administration  of  Federal.  State,  or  local 
government; 

(3)  It  is  work  as  a  political  aide  for 
any  elected  official; 

(4)  A  student's  political  support  or 
party  affiliation  is  taken  into  account  in 
hiring  him  or  her; 

(5)  It  involves  any  partisan  or 
nonpartisan  political  activity  or  is 
associated  with  a  faction  in  an  election 
for  public  or  party  office;  or , 

(6)  It  involves  dlobbying  on  the 
Federal.  State,  or  local  level. 

(Authority:  42  U.S.C.  2753) 


§675.23    Etnptoymenf  provMedbya 
prtvadt  f  er-pi«m  organissHen. 

(a)  An  institution  may  use  np  to  25 
percent  of  rts  CWS  allocation  and 
reallocation  for  an  award  year  to  pay 
the  compensation  of  CWS  students 
employed  by  a  private  for-profit 
organization. 

(b)  If  a  student  is  employed  by  a 
private,  for-profit  organization — 

(1)  The  MTorh  that  the  student  performs 
must  be  academically  relevant  to  the 
student's  educational  program;  and 

(2)  The  private  for-profit 
organization — 

(i)  Must  provide  the  non-Federal  share 
of  the  student's  compensation:  and 

(ii)  May  not  use  any  CWS  funds  to 
pay  an  employee  who  would  otherwise 
by  employed  by  that  organization. 
(Authority;  42  XJ.SJC.  2753) 

§875l24    EstaMfslwnent  of  wage  rate  under 

(a)  Wage  rotes.  (1)  Except  as  provided 
in  paragraph  (a)(3}of  this  section,  an 
institution  shall  compute  CWS 
compensation  on  an  hourly  wage  basis 
for  actual  time  on  the  job.  An  institution 
may  not  pay  a  student  a  salary, 
commission,  or  fee. 

(2)  An  institution  may  not  count  fringe 
benefits  as  part  of  the  wage  rate. 

(3)  An  institution  may  pay  a  graduate 
student  it  employs  a  salary  w  an  hourly 
wage,  in  accordance  with  its  usual 
practices. 

(b)  Minimum  wage  rate.  The  minimum 
wage  rate  for  a  student  employee  under 
the  CWS  program  is  the  minimum  wage 
rate  required  under  section  6(a)  of  the 
Fair  Labor  Standards  Act  of  193a 
(Authority:  42  U.&C.  2753) 

§675.25    Eaminga  applied  to  cost  Of 
attendance. 

(a)(1)  The  institution  shall  determine 
the  amount  of  earnings  from  a  CWS  job 
to  be  applied  to  a  student's  cost  of 
attendance  (attributed  earnings)  by 
subtracting  taxes  and  job  related  costs 
from  the  student's  gross  earnings. 

(2)  Job  related  costs  are  costs  the 
student  incurs  because  of  his  or  her  job. 
Examples  are  uniforms  and 
transportation  to  and  from  work.  Room 
and  board  during  a  vacation  period  may 
also  be  considered  a  job  related  cost  if 
they  would  not  otherwise  be  incurred 
except  for  the  CWS  employment. 

(b)  If  a  student  is  employed  under 
CWS  during  a  vacation  or  other  period 
when  he  or  she  is  not  attending  classes, 
the  institution  shall  apply  the  attributed 
earnings  (earnings  minus  taxes  and  job 
related  costs)  to  the  cost  of  attendance 
for  the  next  period  of  enrollment. 
(Authority:  42  U.S.C.  2753) 


§  675.26    CWS  Federal  stiare  ftnitations. 

(a)(1)  Unless  the  Secretary  approves  a 
higher  share  urvder  paragraph  (d)  of  this 
section,  the  Federal  share  of  CWS 
compensation  paid  to  a  student 
employed  other  than  by  a  for-profit 
organization  may  not  exceed — 

(i)  80  percent  for  award  years  1987-68 
and  198ft-^,  75  percent  for  award  years 
1989-90.  and  70  percent  for  award  year 
1990-91  and  subsequent  award  years;  or 

(ii)  90  percent  under  a  community 
service  learning  program  described  in 
§  675.28  if  the  amount  paid  to  students 
under  the  community  service  learning 
program  does  not  exceed  10  percent  of 
the  institution's  CWS  allocation  or 
reallocation  for  an  award  year. 

(2)  The  Federal  share  of  the 
compensation  paid  to  a  student 
employed  by  a  for-profit  organization 
may  not  exceed  60  percent  for  award 
years  1987-88  and  1988-89.  55  percent 
for  award  year  1980-90.  and  50  percent 
for  award  year  1990-91  and  subsequent 
award  years. 

(3)  An  institution  may  not  use  CWS 
funds  to  pay  a  student  after  he  or  she 
has,  in  addition  to  other  resources, 
earned  $200  or  more  over  his  or  her 
financial  need. 

(b)  The  institution  may  not  indude  the 
following  when  determining  the  Federal 
share: 

(1)  Fringe  benefits  such  as  paid  sick 
days,  paid  vacations,  or  paid  holidays. 

(2)  The  employer's  share  of  social 
security,  workers'  compensation, 
retirement,  or  any  other  welfare  or 
insurance  program  that  the  employer 
must  pay  on  account  of  the  student 
employee. 

(c)  If  an  institution  receives  more 
money  under  an  employment  agreement 
from  an  off-campus  employer  than 
required  employer  costs,  its  not-Federal 
share,  and  any  share  of  administrative 
costs  that  the  employer  agreed  to  pay, 
the  excess  funds  must  be — 

(1)  Used  to  reduce  the  Federal  share 
on  a  dollar-for-dollar  basis; 

(2)  Held  in  trust  for  off-campus 
student  employment  next  year;  or 

(3)  Refunded  to  the  off-campus 
employer. 

(d)  For  each  award  year,  the  Secretary 
authorizes  a  Federal  share  of  100 
percent  of  the  compensation  earned  by  a 
student  under  this  part  if — 

(1)  The  work  performed  by  the  student 
is  for  the  institution  itself,  for  a  Federal. 
State  or  local  public  agency,  or  for  a 
private  nonprofit  organizations:  and 

(2)  The  institution  at  which  the 
student  is  enrolled — 

(i)  Is  designated  as  an  eligible 
institution  under  the  Strengthening 
Institutions  program  (34  CFR  607),  the 
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Strengthening  Historically  Black 
Colleges  and  Universities  program  (34 
CFR  Part  608).  or  the  Strengthening 
Historically  Black  Graduate  Institutions 
program  (34  CFR  Part  609):  and 

(ii)  Requests  that  increased  Federal 
share  as  part  of  its  regular  CWS  funding 
application  for  that  year. 

(Authority:  20  U.S.C.  1069a.  42  U.S.C.  2753) 

§675.27    Nature  and  source  Of  institutional 
slwr*. 

(a)(1)  An  institution  may  use  any 
resource  available  to  it.  except  funds 
allocated  under  the  CWS  program,  to 
pay  the  institutional  share  of  CWS 
compensation  to  its  students.  The 
institutional  share  may  be  paid  in  the 
form  of  services  and  equipment,  e.g.. 
tuition,  room,  board,  and  books. 

(2)  The  institution  shall  document  all 
amounts  claimed  as  non-cash 
contributions. 

(3)  Non-cash  compensation  may  not 
include  forgiveness  of  a  charge  assessed 
solely  because  of  a  student's 
employment  under  the  CWS  program. 

(b)  An  institution  may  not  solicit  or 
accept  fees,  commission,  contributions, 
or  gifts  as  a  condition  for  CWS        ' 
employment,  nor  permit  any 
organization  with  which  it  has  an 
employment  agreement  to  do  so. 

(Authority:  42  U.S.C.  2753) 

§  67&28    Community  service  learning 
program. 

(a)  From  its  allocation  under  the  CWS 
program,  an  institution  may  employ  its 
students  in  a  community  service 
learning  program  designed  to  develop, 
improve  or  expand  services  for  low- 
income  individuals  and  families,  or  to 
solve  particular  programs  related  to  the 
needs  of  low-income  individuals. 

(b)  A  community  service  learning 
program  is  a  program  of  student  work 
that— 

(1)  Provides  tangible  community 
services  for  or  on  behalf  of  low-income 
individuals:  and 

(2)  Provides  students  with  work- 
learning  opportunities  related  to  their 
educational  or  vocational  programs  or 
goals. 

(c)  As  used  in  this  section — 

(1)  A  low-income  individual  is  an 
individual  from  a  family  whose  taxable 
income  for  the  preceding  year  did  not 
exceed  150  percent  of  an  amount  equal 
to  the  proverty  level  detemined  by  using 
criteria  of  poverty  established  by  the 
Bureau  of  the  Census:  and 

(2)  Community  services — 
(i)  Are  direct  services,  planning  or 

applied  research  activities,  designed 
to— 


(A)  Improve  the  quality  of  life  for 
community  residents,  particularly  low- 
income  individuals;  or 

(B)  Solve  particular  problems  relating 
to  the  needs  of  low-income  individuals'; 
and 

(ii)  May  include  activities  related  to 
such  fields  as  health  care,  education, 
welfare,  social  services,  public  safety, 
crime  prevention  and  control, 
transportation,  recreation,  housing  and 
neighborhood  improvement,  rural 
development  and  community 
improvement. 

(Authority:  42  U.S.C.  2756a) 

SubfMrt  B— Job  Location  and 
Development  Programs 

§  675.31    Purpose. 

(a)  The  purpose  of  the  regular  job 
location  and  development  program  is  to 
expand  off-campus  job  opportunities  for 
students  enrolled  in  eligible  institutions 
of  higher  education  who  want  jobs, 
regardless  of  their  financial  need. 

(b)  The  purpose  of  the  community 
services  job  location  and  development 
program  is  to  locate  and  develop 
community  services  jobs  for  students 
qualifying  as  eligible  students  under 

§  675.9. 

(Authority:  42  U.S.C.  2756) 

§  675.32    Program  description. 

(a)  Regular  job  location  and 
development  program.  An  institution 
may  expend  up  to  the  lesser  of  $30,000 
or  10  percent  of  its  CWS  allocation  and 
reallocation  for  an  award  year  to 
establish  or  expand  a  program  under 
which  the  institution,  separately  or  in 
combination  with  other  eligible 
institutions,  locates  and  develops  jobs 
for  currently  eiu-olled  students. 

(b)  Community  services  job  location 
and  development  program.  (1)  An 
institution  may  expend  up  to  the  lesser 
of  $20,000  or  10  percent  of  its  CWS 
allocation  and  reallocation  for  an  award 
year  to  establish  or  expand  a  program 
under  which  the  institution,  separately 
or  in  combination  with  other  eligible 
institutions  and  through  consultation 
with  local  nonprofit,  governmental, 
educational,  and  community-based 
organizations,  locates  and  develops 
community  services  jobs  for  students 
qualifying  as  eligible  students  under 

§  675.9. 

(2)  As  used  in  this  subpart,  the  term 
"community  services"  means  services 
that— 

(i)  Are  identified  by  the  institution 
through  formal  or  informal  consultation 
with  local  nonprofit,  governmental  and 
community-based  organizations;  and 

(ii)  Are  designed  to— 


(A)  Improve  the  quality  of  life  for 
community  residents,  particularly  low- 
income  individuals;  or 

(B)  Solve  particular  problems  related 
to  the  needs  of  the  community  residents 
including,  but  not  limited  to,  such  fields 
as  health  care,  child  care,  literacy 
training,  education  (including  tutorial 
services),  housing  and  neighborhood 
improvement,  rural  development,  and 
community  improvement. 

(Authority:  42  U.S.C.  2756) 

§675.33    ANowalM  costs. 

(a)(1)  Allowable  and  unallowable 
costs.  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  costs  reasonably 
related  to  carrying  out  the  programs 
described  in  §  675.32  are  allowable. 

(2)  Costs  related  to  the  purchase, 
construction,  or  alteration  of  physical 
facilities  or  indirect  administrative  costs 
are  not  allowable. 

(b)  Federal  share  of  allowable  costs.    • 
An  institution  may  use  CWS  funds,  as 
provided  in  §  675.32,  to  pay  up  to  80 
percent  of  allowable  costs. 

(c)  Institutional  share  of  allowable 
costs.  An  institution's  share  of  allowable 
costs  may  be  in  cash  or  in  the  form  of 
services.  The  institution  shall  keep 
records  documenting  the  amount  and 
source  of  its  share. 

(Authority:  42  U.S.C.  2756) 

§675.34    MuitMnstitutfcHtal  iob  location 
and  development  programs,  or 
arrangements  wittt  nonprofit  organizations. 

(a)  An  institution  participating  in  the 
CWS  program  may  enter  into  a  written 
agreement  to  establish  and  operate  job 
location  programs  for  its  students  with — 

(1)  Other  participating  institutions;  or 

(2)  A  nonprofit  organization.  The 
nonprofit  organization  must  have 
professional  direction  and  staff. 

(b)  The  agreement  described  in 
paragraph  (a)  of  this  section  must — 

(1)  Designate  the  administrator  of  the 
program;  and 

(2)  Specify  the  terms,  conditions,  and 
performance  standards  of  the  program. 

(c)  Each  institution  shall  retain 
responsibility  for  the  proper 
disbursement  of  the  Federal  funds  it 
contributes  under  an  agreement  with 
other  eligible  institutions  or  with  a 
nonprofit  organization. 

(Authority:  42  U.S.C.  2756) 

§  675.35    Agreement 

(a)  A  CWS  participating  institution,  to 
establish  or  expand  these  programs, 
shall  enter  into  an  agreement  with  the 
Secretary. 

(b)  The  agreement  must  provide — 
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(1)  That  the  institution  will  administer 
the  programs  accordance  with  the  HEA 
and  the  provisions  of  this  part; 

(2)  That  the  institution  will  submit  to 
the  Secretary  an  annual  report  on  the 
use  of  the  funds  and  an  evaluation  of  the 
effectiveness  of  the  programs  in 
benefiting  the  institution's  students;  and 

(3)  Satisfactory  assurances  that — 

(i)  The  institution  will  not  use  program 
funds  to  locate  and  develop  jobs  at  the 
institution  under  the  regular  job  location 
and  development  program  described  in 
§  675.32(a); 

(ii)  The  institution  will  use  program 
funds  to  locate  and  develop  jobs  for 
students  during  and  between  periods  of 
attendance  at  the  institution,  not  upon 
graduation; 

(iii)  The  program  will  not  displace 
employees  or  impair  existing  service 
contracts; 

(iv)  Program  funds  can  realistically  be 
expected  to  generate  total  student 
wages  exceeding  the  total  amount  of  the 
Federal  funds  spervt  under  this  subpart; 
and 

(v)  If  the  institution  uses  Federal 
funds  to  contract  with  another 
organization,  suitable  performance 
standards  will  be  part  of  that  contract 
(Authority:  42  U.S.C.  2756) 

§  675.36    Procedures  and  records. 

Procedures  and  records  concerning 
the  administration  of  a  JLD  project 
established  and  operated  under  this 
subpart  are  governed  by  applicable 
provisions  of  §  675.19. 

(Authority:  42  U.S.C.  2756a) 

§  675.37    Termination  and  suspension. 

(a)  If  the  Secretary  terminates  or 
suspends  an  institution's  eligibility  to 
participate  in  the  CWS  program,  the 
action  also  applies  to  the  institution's 
job  location  and  development  programs. 

(b)  The  Secretary  pays  an  institution's 
financial  obligations  incurred  and 
allowable  before  the  termination  but  not 
incurred — 

(1)  During  a  suspension;  or 

(2)  In  anticipation  of  a  suspension. 

(c)  However,  the  institution  must 
cancel  as  many  outstanding  obligations 
as  possible. 

(Authority:  42  U.S.C.  2756a) 

Appendix  A— (Reserved) 

Appendix  B— Model  Off-Campus 
Agreement 

(The  paragraphs  below  are  suggested  as 
models  for  the  development  of  a  written 
agreement  between  an  institution  of  higher 
education  and  a  Federal,  State,  or  local 
public  agency  or  private  nonprofit 
organization  which  employs  students 
participating  in  the  College  Work-Study 


program.  Institutions  and  agencies  or 
organizations  may  devise  additional  or 
substitute  paragraphs  which  are  not 
inconsistent  with  the  statute  or  regulations.) 
This  agreement  is  entered  into  between 

,  hereinafter  known  as  the 

"Institution,"  and  • 


hereinafter  known  as  the  "Organization."  a 
(Federal,  State,  or  local  public  agency), 
(private  nonprofit  organization),  (strike  one), 
for  the  purpose  of  providing  work  to  students 
eligible  for  the  College  Work-Study  program 
(CWS). 

Schedules  to  be  attached  to  this  agreement 
from  time  to  time  must  be  signed  by  an 
authorized  official  of  the  institution  and  the 
organization  and  must  set  forth — 

(1)  brief  descriptions  of  the  work  to  be 
performed  by  students  under  this  agreement; 

(2)  the  total  number  of  students  to  be 
employed; 

(3)  the  hourly  rates  of  pay.  and 

(4)  the  average  number  of  hours  per  week 
each  student  will  be  used. 

These  schedules  will  also  state  the  total 
lungth  of  time  the  project  is  expected  to  run, 
the  total  percent  if  any,  of  student 
compensation  that  the  organization  will  pay 
to  the  institution,  and  the  total  percent,  if  any, 
of  the  cost  of  employers"  payroll  contribution 
to  be  borne  by  the  organization.  The 
institution  will  inform  the  organization  of  the 
maximum  number  of  hours  per  week  a 
student  may  work. 

Students  will  be  made  available  to  the 
organization  by  the  institution  to  perform 
specific  work  assignments.  Students  may  be 
removed  from  work  on  a  particular 
assignment  or  from  the  organization  by  the 
institution,  either  on  its  own  initiative  or  at 
the  request  of  the  organization.  The 
organization  agrees  that  no  student  will  be 
denied  work  or  subjected  to  different 
treatment  under  this  agreement  on  the 
grounds  of  race,  color,  national  origin,  or  sex. 
It  further  agrees  that  it  will  comply  with  the 
provisions  of  the  Civil  Rights  Act  of  1964 
(Pub.  L  88-352:  78  Stat.  252)  and  Title  IX  of 
the  Education  Amendments  of  1972  (Pub.  L 
92-318)  and  the  Regulations  of  the 
Department  of  Education  which  implement 
those  Acts. 

(Where  appropriate  any  of  the  following 
three  paragraphs  or  other  provisions  may  be 
included.) 

(1)  Transportation  for  students  to  and  from 
their  work  assignments  will  be  provided  by 
the  organization  at  its  own  expense  and  in  a 
manner  acceptable  to  the  institution. 

(2)  Transportation  for  students  to  and  from 
their  work  assignments  will  be  provided  by 
the  institution  at  Its  own  expense. 

(3)  Transportation  for  students  to  and  from 
their  work  assignments  will  not  be  provided 
by  either  the  institution  or  the  organization. 

(Whether  the  institution  or  the  organization 
will  be  considered  the  employer  of  the 
students  covered  under  the  agreement 
depends  upon  the  specific  arrangement  as  to 
the  type  of  supervision  exercised  by  the 
organization.  It  is  advisable  to  include  some 
provision  to  indicate  the  intent  of  the  parties 
as  to  who  is  considered  the  employer.  As 


appropriate,  one  of  the  following  two 
paragraphs  may  be  included.)  ' 

(1)  The  institution  is  considered  the 
employer  for  purposes  of  this  agreement.  It 
has  the  ultimate  right  to  control  and  direct 
the  services  of  the  students  for  the 
organization.  It  also  has  the  responsibility  to 
determine  whether  the  students  meet  the 
eligibility  requirements  for  employment  under 
the  College  Work-Study  program,  to  assign 
students  to  work  for  the  organization,  and  to 
determine  that  the  students  do  perform  their 
work  in  fact.  The  organizations  right  is 
limited  to  direction  of  the  details  and  means 
by  which  the  result  is  to  be  accomplished. 

(2)  The  organization  is  considered  the 
employer  for  purposes  of  this  agreement.  It 
has  the  right  to  control  and  direct  the  ser\  ices 
of  the  students,  not  only  as  to  the  result  to  l>e 
accomplished,  but  also  as  to  the  means  by 
which  the  result  is  to  be  accomplished.  The 
insitution  is  limited  to  determining  whether 
the  students  meet  the  eligibility  requirements 
for  employment  under  the  College  Work- 
Study  program,  to  assigning  students  to  work 
for  the  organization,  and  to  determining  that 
the  students  do  perform  their  work  in  fact. 

(Wording  of  the  following  nature  may  be 
included,  as  appropriate,  to  locate 
responsibility  for  payroll  disbursements  and 
payment  of  employers'  payroll  contributions.) 

Compensation  of  students  for  work 
performed  on  a  project  under  this  agreement 
will  be  disbursed — and  all  payments  due  as 
an  employer's  contribution  under  State  or 
local  workers'  compensation  laws,  under 
Federal  or  State  social  security  laws,  or 
under  other  applicable  laws,  will  be  made — 
by  the  (organization)  (institution]  (strike  one). 

(Where  appropriate  any  of  the  following 
paragraphs  may  be  included.) 

(1)  At  times  agreed  upon  in  writing,  the 
organization  will  pay  to  the  institution  an 
amount  calculated  to  cover  the  organization's 
share  of  the  compensation  of  students 
employed  under  this  agreement. 

(2)  In  addition  to  the  payment  specified  in 
paragraph  (1)  above,  at  times  agreed  upon  in 
writing,  the  organization  will  pay,  by  way  of 
reimbursement  to  the  institution,  or  in 
advance,  an  amount  equal  to  any  and  all 
payments  required  to  lie  made  by  the 
institution  under  State  or  local  workers' 
compensation  laws,  or  under  Federal  or  State 
social  security  laws,  or  under  any  other 
applicable  laws,  on  account  of  students 
participating  in  projects  under  this 
agreement. 

(3)  At  times  agreed  upon  in  writing,  the 
institution  will  pay  to  the  organization  an 


'  It  should  be  noted  that  although  the  following 
paragraphs  altempi  lo  Fix  the  identity  of  the 
employer,  they  will  not  necessarily  be 
determinative  if  the  actual  facts  indicate  otherwise. 
Additional  wording  which  specifies  the  employer's 
responsibility  in  case  of  injury  on  the  job  may  also 
be  advisable,  since  Federal  funds  are  not  available 
to  pay  for  hospital  expenses  or  claims  in  case  of 
injury  on  the  job.  In  this  connection  it  may  be  of 
interest  that  one  or  more  insurance  firms  in  at  leas* 
one  State  have  in  the  past  been  willing  to  write  a 
workers'  compensation  insurance  policy  which 
covers  a  student's  injury  on  the  job  regardless  of 
whether  it  is  the  institution  or  the  organization 
which  is  ultimately  determined  to  have  t>een  the 
student's  employer  when  he  or  she  was  injured. 
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amount  calculated  to  cover  the  Federal  slwre 
of  the  compensation  of  students  employed 
under  this  agreement  and  paid  by  the 
organization.  Under  this  arrangement  the 
organization  will  funish  to  the  institution  for 
each  payroll  period  the  following  records  for 
review  and  retention: 

(a)  Time  reports  indicating  the  total  hours 
worked  each  week  in  clock  time  sequence 
and  containing  the  supervisor's  certification 
as  to  the  accnracy  of  the  hours  reported: 

(b)  A  payroll  form  identifying  the  period  of 
work,  thie  name  of  each  student  each 
student's  hourly  wage  rate,  the  number  of 
hours  each  student  worked,  each  student's 
gross  pay.  all  deductions  and  net  earnings, 
and  the  total  Federal  share  applicable  to  each 
payroll;  *  and 

(c)  DocHmentary  evidence  that  students 
received  payment  for  their  work,  such  as 
photographic  copies  of  cancelled  checks. 

3.  Part  676  of  Title  34  of  the  Code  of 
Federal  Regulaticms  is  revised  to  read  as 
follows: 

PART  S76— SUPPLEMENTAL  | 

EDUCATIONAL  OPPORTUNITY  GRANT 
PROGRAM 

Nale:  An  asterisk  (' )  indicates  provisions 
that  are  common  to  Parts  674.  675.  and  678. 
The  use  of  asterisks  will  assure  participating 
institutions  that  a  provision  of  one  regulation 
is  identical  to  the  corresponding  provisions  in 
the  other  two. 

Sec. 

676.1  Purpose  and  identification  of  common 
provisions. 

676.2  Defmitions. 
'676.3    Application. 
676.4    Allocation  and  reallocation. 
676.5—676.7    [Reserved] 

676.8  Program  participation  agreement 

676.9  Student  eligibility. 

676.10  Selection  of  students  for  SEOG 
awards. 

676.11—678.13    (Reserved) 

676.14    Overaward. 

'676.15    Coordination  with  BIA  grants. 

676.16  Payment  of  an  SEOG. 

676.17  Federal  interest  in  allocated  funds. 

676.18  Use  of  funds. 

676.19  Fiscal  procedures  and  records. 

676.20  Mioimmn  and  maximmn  SEOG    I 
awards.  | 

676.21  SEOG  Federal  share  Hmitations. 

Authority:  20  U.S.C.  1070b— 1070b-3.  unless 
otherwise  noted. 

§  676.1    Purpose  and  identification  of 
common  provisions. 

(a)  The  Supplemental  Educational 
OpporttmJty  Grant  (SEOG)  Program 
awanls  grants  to  financially  needy 
students  attending  institutions  of  higher 
education  to  help  them  pay  their 
educational  costs. 

*(b)  Prcrvisions  in  these  regulations 
that  are  common  to  all  campus-based 


'  These  forms,  when  accepted,  must  be 
countersigned  by  the  institution  as  to  hours  worked 
as  well  as  to  the  accuracy  of  the  total  Federal  (hare 
which  is  to  be  reimbursed  to  the  organization  or 
agency. 


programs  are  identified  tirith  an  asterisk. 
(Authority:  20  U.S.C.  H)70b) 

§676.2    Definitions. 

*(a)  Sut^part  A  of  the  Student 
Assistance  General  Provisions 
regulations.  34  CFR  Part  688.  sets  forth 
definitions  of  the  following  terms  nsed 
in  this  part 
Academic  year 
Award  year 
Clock  hour 

College  Work-Study  (CWS)  Program 
Enrolled 
Guaranteed  Student  Loan  (GSL) 

Program 
HEA 

Income  Contingent  Loan  Program 
Pell  Grant  Program 
Perkins  Loan  Program 
PLUS  Program 
Secretary 
SLS  Program 

(b)  The  Secretary  defines  other  terms 
used  in  this  part  as  follows: 

'Expected  family  contribution  (EFC): 
The  amount  a  student  and  his  or  her 
spouse  and  family  are  expected  to  pay 
toward  the  student's  cost  of  attendance. 

*  Financial  need:  The  difference 
between  a  student's  coxt  of  attendance 
and  his  or  her  EFC 

*  Full-time  student:  An  enrolled 
student  who  is  carrying  a  full-time 
academic  work  load  (other  than  by 
correspondence) — as  determined  by  the 
institution — nndier  a  standard  applicable 
to  all  students  enrolled  in  a  particular 
program.  However,  an  institution's  full- 
time  standard  must  equal  or  exceed  one 
of  the  following  minimum  requirements; 

(1)  12  semester  hours  or  12  quarter 
hours  per  academic  term  in  an 
institution  using  a  semester,  trimester,  or 
quarterly  system. 

(2)  24  semester  hours  or  36  quarter 
hours  per  academic  year  for  an 
institution  using  credit  hours  but  not 
using  a  semester,  trimester,  or  quarter 
system,  or  the  prorated  equivalent  for  a 
program  of  less  than  one  academic  year. 

(3)  24  clock  hours  per  week  for  an 
institution  using  clock  hours. 

(4)  In  an  institution  using  both  credit 
and  clock  hours,  any  combination  of 
credit  and  clock  hours  where  the  sum  of 
the  following  fractions  is  equal  to  or 
greater  than  one. 

Number  of  credit  hours  per  term 
12 
Number  of  clock  hours  per  week 

24 

(5)  A  series  of  courses  or  seminars 
which  equals  12  semester  hours  or  12 


quarter  hours  in  a  maximum  of  16 
weeks. 

(6)  The  work  portion  of  a  cooperative 
education  prograai  in  which  the  Amount 
of  work  performed  is  equivalrait  to  the 
academic  work-load  of  a  &ill-time 
student. 

*  Institution  of  higher  education 
(institution):  A  public  or  private 
nonprofit  institution  of  higher  education, 
a  proprietary  institution  of  hi^r 
education,  or  a  postsecondary 
vocational  institution. 

'Payment  period:  A  semesto*. 
tnmester,  or  quarter.  For  an  institution 
not  using  those  academic  periods,  it  is 
the  period  between  the  beginning  and 
the  midpoint  or  between  the  midpoint 
and  the  end  of  an  academic  year. 

Undergraduate  stadent:  A  student 
enrolled  in  an  imdergraduate  course  of 
study  at  an  institution  of  higher 
education  who— 

(1)  Has  not  earned  a  baccalaureate  or 
first  professiiMial  de^ve;  and 

(2)  Is  in  an  undergraduate  course  of 
study  which  usually  does  not  exceed  4 
academic  years,  or  is  enrolled  in  a  4  to  5 
academic  year  program  designed  to  lead 
to  a  first  degree.  A  student  enrolled  in  a 
program  of  any  oflter  length  is 
considered  an  undergraduate  student  for 
only  the  first  4  academic  years  of  that 
program. 

(Authority:  20U.S.a  1087aa-1087ii) 

*§  676.3    Application. 

(a)  To  participate  in  the  SEOG 
program,  an  institution  shall  file  an 
application  with  the  Secretary  before  an 
annually  established  closing  date. 

(b)  The  application  must  be  on  a  form 
approved  by  the  Secretary  and  contain 
the  information  needed  by  the  Secretary 
to  determine  the  institution's  allocation 
of  reallocation  of  the  SEOG  program 
funds  under  section  413D  of  the  HEA. 

(Authority:  20  U.S.C  1070b-3) 

§  679.4    Alloc  eMon  and  reallocotlon. 

(a)  The  Secretary  allocates  and 
reallocates  funds  to  institutions 
participating  in  the  Supplemental 
Educational  Opportunity  Grant  program 
in  accordance  with  section  413D  of  the 
HEA. 

(b)  As  used  in  section  413D  of  the 
HEA.  "Eligible  institutions  offering 
comparable  programs  of  instruction" 
means  institutions  that  are  being 
compared  with  the  applicant  institution 
and  that  fall  within  one  of  the  following 
six  categories: 

(1)  Cosmetology. 

(2)  Business. 

(3)  Trade/Technical. 

(4)  Art  Schools. 

(5)  Other  Proprietary  Institutions. 

(6)  Non-Proprietary  Institutions. 
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(c)  Payment  to  institutions.  The 
Secretary  allocates  funds  for  a  specific 
period  of  time.  The  Secretary  pays  an 
insUtution  its  allocation  in  periodic 
installments  and  may  make  these 
payments  in  advance  or  by  way  of 
reimbursement.  The  Secretary  bases  the 
amounts  of  these  installments  on 
periodic  fiscal  reports. 

(d)  Authority  to  expend  funds.  An 
institution  shall  not  use  funds  allocated 
or  reallocated  for  an  award  year — 

(1)  To  make  SEOG  disbursements  to 
students  in  any  subsequent  award  year; 
or 

(2)  To  satisfy  any  other  obligation 
incurred  after  the  end  of  the  designated 
award  year. 

(Authority:  20  U.S.C.  1070b-3) 
§§676.5-676.7    [Reserved] 

§  676.8    Program  participation  agreement 

To  participate  in  the  SEOG  program, 
an  insUtution  shall  enter  into  a 
participation  agreement  with  the 
Secretary.  The  participation  agreement 
provides,  among  other  things,  that  the 
insUtution  shall — 

(a)  Use  the  fimds  it  receives  solely  for 
the  purposes  specified  in  this  part;  and 

(b)  Administer  the  SEOG  program  in 
accordance  with  the  HEA,  the 
provisions  of  this  part,  and  the  Student 
Assistance  General  Provisions 
regulations.  34  CFR  Part  668. 

(Authority:  20  U.S.C.  1070b  et  seq..  and  1094) 
§676.9    Student  eligibility. 

A  student  at  an  insUtution  of  higher 
education  is  eligible  to  receive  an  SEOG 
for  an  award  year  if  the  student — 

(a)  Meets  the  relevant  eligibility 
requirements  contained  in  34  CFR  668.7; 

(b)  Is  enrolled  or  accepted  for 
enrollment  as  an  undergraduate  student 
at  the  institution;  and 

(c)  Has  financial  need  as  determined 
in  accordance  with  Part  F  of  TiUe  IV  of 
the  HEA.  A  member  of  a  religious  order 
(an  order,  community,  society,  agency, 
or  organization)  who  is  pursuing  a 
course  of  study  at  an  institution  of 
higher  educaUon  is  considered  to  have 
no  financial  need  if  that  religious 
order — 

(1)  Has  as  its  primary  objective  the 
promotion  of  ideals  and  beliefs 
regarding  a  Supreme  Being; 

(2)  Requires  its  members  to  forego 
monetary  or  other  support  substantially 
beyond  the  support  it  provides;  and 

(3)  Directs  the  member  to  pursue  the 
course  of  study  or  provides  subsistence 
support  to  its  members. 

(Authority:  20  U.S.C.  1070b-l.  1070b-2  and 
1091) 


§  676.10    Selection  of  students  for  SEOG 
awards. 

(a)(1)  In  selecting  among  eligible 
students  for  SEOG  awards  in  each 
award  year,  an  institution  shall  select 
those  students  with  the  lowest  expected 
family  contributions  who  will  also 
receive  Pell  Grants  in  that  year. 

(2)  If  the  institution  has  SEOG  funds 
remaining  after  giving  SEOG  awards  to 
all  the  Pell  Grant  recipients  at  the 
institution,  the  insUtution  shall  award 
the  remaining  SEOG  funds  to  those 
eligible  students  with  the  lowest 
expected  family  contributions  who  will 
not  receive  Pell  Grants. 

(b)  If  an  insUtution's  allocation  of 
SEOG  funds  is  direcUy  or  indirectly 
based  on  the  financial  need 
demonstrated  by  students  attending  the 
institution  as  less  than  full-time 
students,  the  institution  shall,  consistent 
with  the  requirements  of  paragrah  (a)  of 
this  section,  award  a  reasonable 
proporUon  of  its  allocation  to  those 
students. 

(Authority:  20  U.S.C.  1070b-2) 
§676.11-676.13    [Reserved] 

*§  676.14    Overaward. 

(a)  Overaward  prohibited.  *{1)  An 
institution  may  award  or  disburse  an 
SEOG  to  a  student  if  the  SEOG, 
combined  with  the  other  resources  the 
student  receives,  does  not  exceed  the 
student's  financial  need. 

(2)  When  awarding  and  disbursing  an 
SEGIG  to  a  student,  the  insUtution  shall 
take  into  account  those  resources  it — 

(i)  Can  reasonably  anticipate  at  the 
Ume  it  awards  SEOG  funds  to  the 
student; 

(ii)  Makes  available  to  its  students;  or 

(iii)  Knows  about. 

(3)(i)  If  a  student  receives  addiUonal 
resources  before  the  institution 
disburses  the  SEOG,  and  the  total 
resources  including  the  SEOG  exceed 
the  student's  need,  and  the  excess  is  not 
from  employment,  the  overaward  is  the 
amount  that  exceeds  need. 

*(ii)  If  a  student  receives  additional 
resources  after  the  insUtution  disburses 
the  SEOG,  and  the  total  resources 
including  the  SEOG  exceed  the  student's 
need  by  $200  or  more,  and  the  excess  is 
not  from  employment,  the  overaward  is 
the  amount  that  exceeds  $199. 

*{4)  If  a  student  earns  more  from 
employment  than  the  institution 
anticipated  or  could  have  reasonably 
anticipated  when  it  awarded  or 
disbursed  the  SEOG,  the  institution  shall 
treat  the  earnings  in  accordance  with 
paragraph  (d)  of  this  section. 

*(b)  Resources.  (1)  The  Secretary 
considers  that  "resources"  include  but 
are  not  limited  to  any — 


(i)  Funds  the  student  is  entitled  to 
receive  from  a  Pell  Grant,  regardless  of 
whether  the  student  applies  for  the  Pell 
Grant: 

(ii)  Guaranteed  Student  Loans: 

(iii)  Waiver  of  tuition  and  fees: 

(iv)  Grants,  including  SEOGs  and 
ROTC  subsistence  allowances: 

(v)  Scholarships,  including  athletic 
scholarships  and  ROTC  scholarships: 

(vi)  Fellowship  or  assistantship: 

(vii)  Insurance  programs  for  the 
student's  education: 

(viii)  Veterans  benefits: 

(ix)  Net  earnings  from  employment 
other  than  CWS  employment  for  the 
period  of  the  award  except  as  provided 
in  34  CFR  675.25:  and 

(x)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  long-term  loans, 
including  Perkins  and  Direct  Loans  and 
need-based  ICLs,  made  by  the 
insUtution. 

(2)  The  Secretary  does  not  consider  as 
a  resource  any  portion  of  the  resources 
described  in  paragraph  (b)(1)  of  this 
section  that  are  included  in  the  student's 
EFC. 

(3)  The  student  may  use  Supplemental 
Loans  for  Students  (SLS),  Slate- 
sponsored  or  private  loans,  PLUS  loans, 
or  non-need-based  ICLs  to  substitute  for 
his  or  her  expected  family  contribution. 
However,  if  the  sum  of  loan  amounts 
received  exceeds  the  student's  expected 
family  contribution,  the  excess  is  a 
resource. 

(c)  Liability  for  and  recovery  of 
overpayments.  (1)  The  student  is  liable 
for  any  SEOG  overpayment  made  to  him 
or  her. 

(2)  The  institution  is  also  liable  for  an 
overpayment  if  the  overpayment 
occurred  because  it  failed  to  follow  the 
procedures  set  forth  in  this  Part.  The 
institution  shall  restore  an  amount  equal 
to  the  overpayment  and  any 
administrative  cost  allowance  claimed 
on  that  amount  to  its  SEOG  account 
even  if  it  cannot  collect  the 
overpayment  from  the  student. 

(3)  If  an  institution  makes  an 
overpayment  for  which  it  is  not  liable,  it 
shall  help  the  Secretary  recover  the 
overpayment  by  making  a  reasonable 
effort  to  contact  the  student  and  recover 
the  overpayment. 

The  Secretary  regards  a  written 
demand  to  the  student  for  repayment  of 
the  overawarded  funds,  with  notice  that 
failure  to  make  that  repayment  will 
render  student  ineligible  for  further  Title 
IV  aid,  to  constitute  such  a  reasonable 
effort. 

*(d)  Treatment  of  earnings  in  excess 
of  need.  An  institution  shall  take  the 
following  steps  when  it  learns  that  a 
student  has  earned,  or  will  earn,  an 
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amount  that  when  combined  with  other 
resources  is  $200  or  more  over  his  or  her 
nnancial  need: 

(1)  The  institution  shall  decide 
whether  the  student  has  increased 
financial  need  unanticipated  when  it 
awarded  financial  aid  to  the  student  If 
the  student  does,  and  the  student's 
earnings  plus  other  resources  do  not 
exceed  this  increased  need  by  $200  or 
more,  no  further  action  is  necessary. 

(2)  If  the  student's  earnings  plus  other 
resources  still  exceed  need  by  $200  or 
more  after  the  institution  subtracts  any 
additional  costs,  it  shall  cancel  any 
unpaid  loan  or  grant  (other  than  Pell 
Grants]  to  avoid  exceeding  need  by 
more  than  $199. 

(3)  If  the  student's  earnings  plus  other 
resources  still  exceed  his  or  her  need  by 
$200  or  more  after  the  institution  takes 
the  steps  required  in  the  two  preceding 
subparagraphs,  and  the  student  is 
enrolled  for  the  next  academic  year,  the 
institution  shall  consider  the  amount 
that  exceeds  $199  as  a  resource  to  help 
pay  the  student's  cost  of  attendance  in 
the  following  year. 

(4)  If  the  student's  earnings  plus  other 
resources  still  exceed  his  or  her  need  by 
$200  or  more  after  the  institution  takes 
steps  required  in  subparagraphs  (1)  and 
(2)  of  this  paragraph,  and  the  student  is 
not  enrolled  for  the  next  academic  year, 
no  further  action  is  necessary.        J 
(Authority:  20  U.SXL  107b-l) 

*§  676.15    Coordination  with  BIA  grants. 

(a)  To  determine  the  amount  of  an 
SEOG  for  a  student  who  is  also  eligible 
for  a  Bureau  of  Indian  Affairs  (BIA) 
education  grant,  an  institution  shall 
prepare  a  package  of  student  aid — 

(1)  From  resources  other  than  the  BIA 
education  grant  the  student  has  received 
or  is  expected  to  receive;  and 

(2)  That  18  consistent  in  type  and 
amount  with  package  prepared  for 
students  in  similar  circumstances  who 
are  not  eligible  for  BIA  education  grant. 

(b)(1)  The  BIA  education  grant, 
whether  received  by  the  student  before 
or  after  the  preparation  of  the  student 
aid  package,  supplements  that  package. 

(2)  No  adjustment  may  be  made  to  the 
student  aid  package  as  long  as  the  total 
of  the  package  and  the  BIA  education 
grant  is  less  than  the  institution's 
determination  of  that  student's  financial 
need. 

(c)(1)  If  the  BIA  education  grant,  when 
combined  with  other  aid  in  the  package, 
exceeds  the  student's  need,  the  excess 
must  be  deducted  and  may  be  deducted 
from  the  other  assistance,  not  the  BIA 
education  grant. 

(2)  The  institution  ^all  deduct  the 
excess  in  the  following  sequence:  loans, 
work-study  awards,  and  grants  other 


than  Pell  Grants.  However,  the 
institution  may  change  the  sequence  if 
requested  by  a  student  and  the 
institution  believes  the  change  benefits 
the  student. 

(d)  To  determine  the  financial  need  of 
a  BIA-eligible  student,  a  financial  aid 
administrator  is  encouraged  to  consnlt 
with  area  officials  in  charge  of  BIA 
postsecondary  financial  aid. 

(Authority:  20  U.S.C.  1070b-l). 

§676.16    Payment  of  an  SEOG. 

(a)(1)  Except  as  provided  in 
paragraphs  (b)  and  (e)  of  this  section,  an 
institution  shall  pay  in  each  payment 
period  a  portion  of  an  SEOG  awarded 
for  a  full  academic  year. 

(2)  The  institution  shall  determine  the 
amount  paid  each  payment  period  by 
the  following  fraction: 
SEOG 


N 

Where: 

SEOG  =  the  total  SEOG  awarded  for  an 
academic  year  and  N=the  number  of 
payment  periods  that  the  institution 
expects  the  student  will  attend  in  that 
year. 

(3)  An  institution  may  pay  the  student, 
within  each  payment  period,  at  such 
times  and  in  such  amounts  as  it 
determines  best  meets  the  student's 
needs. 

(b)  If  a  student  incurs  uneven  cost  or 
resources  during  an  academic  year  and 
needs  additional  funds  in  a  particular 
payment  period,  the  institution  may  pay 
SEOG  funds  to  the  student  for  those 
uneven  costs. 

(c)  The  institution  may  pay  the 
student  directly  by  check  or  by  crediting 
his  or  her  account  with  the  institution. 
The  institution  shall  notify  the  student 
of  the  amount  he  or  she  can  expect  to 
receive,  and  how  and  when  that  amount 
will  be  paid. 

(d)(1)  An  institution  may  not  pay  an 
SEOG  to  student  for  a  payment  period 
until  the  student  registers  for  that 
period. 

(2)  The  earliest  an  institution  may 
directly  pay  a  registered  student  is  10 
days  before  the  first  day  of  classes  of  a 
payment  period. 

(3)  The  earliest  an  institution  may  pay 
a  registered  student  by  crediting  the 
student's  account  is  three  weeks  before 
the  first  day  of  classes  of  a  payment 
period. 

(e)(1)  The  institution  shall  return  to 
the  SEOG  account  any  funds  paid  to  a 
student  who,  before  the  first  day  of 
classes — 

(i)  Officially  or  unofficially 
withdraws;  or 

(ii)  Is  expelled. 


(2)  A  student  who  does  not  begin 
class  attendance  is  deemed  to  have 
withdrawn. 

(f)  Only  one  payment  is  necessary  if 
the  total  amount  the  institution  awards 
a  student  for  an  academic  year  under 
the  SE30G  and  NDSL  program  is  less 
than  $501. 

(g)  A  correspondence  student  shall 
submit  his  or  her  first  completed  lesson 
before  receiving  an  SEOG  payment 

(Authority:  20  U.S.C.  ia70b.  1091) 

*§67S.17    Federal  IntwMt  in  allocat*d 
funds. 

Except  for  funds  received  for  the 
administrative  cost  allowance  (see 
S  676.18(b)),  funds  received  by  an 
institution  under  the  SEOG  program  are 
held  in  trust  for  the  intended  student 
beneficiaries  and  the  Secretary.  Funds 
may  not  be  used  or  hypothecated  (i.e., 
serve  as  collateral)  for  any  other 
purpose. 
(Authority:  20  U.S.C.  1070b-1070b-3) 


§676.10    Use  Of  1 

(a)  General.  An  institution  may  use  its 
SEOG  allocation  and  reallocation  only 
for— 

(1)  Making  grants  to  eligible  students; 

(2)  Carrying  out  the  administrative 
activities  described  in  paragraph  (b)(4) 
of  this  section;  and 

(3)  Transferring  a  portion  of  its  SEOG 
allocation  to  its  CWS  allocation  as 
described  in  paragraph  (c)  of  this 
section. 

(b)  Administrative  cost  allowance.  (1) 
An  institution  participating  in  the  SEOG 
program  is  entitled  to  an  administrative 
cost  allowance  for  an  award  year  if  it 
awards  grants  to  students  in  that  year. 

(2)  For  any  award  year,  the  amount  of 
the  allowance  equals — 

(i)  Five  (5)  percent  of  the  first 
$2,750,000  of  the  institution's 
expenditures  in  that  award  year  under 
the  CWS.  SEOG,  and  Perkins  Loan 
programs;  plus 

(ii)  four  (4)  percent  of  its  expenditures 
which  are  greater  thaa  $2,750,000  but 
less  than  $5,500,000;  plus 

(iii)  Three  (3)  percent  of  its 
expenditures  which  are  in  excess  of 
$5,500,000. 

(3)  However,  the  institution  may  not 
include,  in  calculating  this  allowance  in 
paragraph  (b)(1)  of  this  section,  the 
institution's  CWS  expenditures  under 
the  community  service  learning  program 
(34  CFR  675.25)  and  the  amount  of  loans 
made  under  the  Perkins  Loan  Program 
that  it  assigns  to  the  Secretary  under 
section  463(a)(6)  of  the  HEA. 

(4)  An  institution  shall  use  its 
administrative  cost  allowance  to  offset 
its  costs  of  administering  the  Pell  Grant. 
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CWS.  SEOG.  and  Perkins  Loan 
programs.  Administrative  costs  also 
include  the  expenses  incurred  for 
carrying  out  the  student  consumer 
information  services  requirements  of 
Subpart  D  of  the  Student  Assistance 
General  Provisions  regulations,  34  CFR 
668. 

(c)  Transfer  of  funds  to  CWS.  (1)  An 
institution  may  transfer  up  to  10  percent 
of  the  sum  of  its  SEOG  allocation  for  an 
award  year  to  its  CWS  program. 

(2)  An  institution  shall  use  transferred 
funds  according  to  the  requirements  of 
the  program  to  which  they  were 
transferred. 

(3)  An  institution  shall  report  any 
transferred  funds  on  the  Fiscal 
Operations  Report  required  under 

§  676.19. 

(4)  An  institution  shall  transfer  back 
to  the  CWS  program  any  funds 
unexpended  at  the  end  of  the  award 
year  that  it  transferred  to  the  SEOG 
program  from  the  CWS  program. 

(Authority:  20  U.S.C.  1070b  at  seq..  1095  and 
1096) 

§  676.19    Rscal  procedures  and  records. 

(a)  Fiscal  Procedures.  (1)  In 
administering  its  SEOG  program,  an 
institution  shall  establish  and  maintain 
an  internal  control  system  of  checks  and 
balances  that  insures  that  no  o^ice  can 
both  authorize  payments  and  disburse 
funds  to  students. 

(2)(i)  Except  as  provided  in  paragraph 
(a)(2)(ii)  of  this  section,  a  separate  bank 
account  for  SEOG  funds  is  not  required. 
However,  an  institution  shall  notify  any 
bank  in  which  it  deposits  Federal  funds 
of  the  accounts  in  which  those  funds  are 
deposited  by — 

(A)  Including  in  the  name  of  the 
account  the  fact  that  Federal  funds  are 
desposited;  or 

(B)  Notifying  the  bank  in  writing  of  the 
accounts  in  which  it  deposits  Federal 
funds.  The  institution  shall  retain  a  copy 
of  this  notice  in  its  files. 

(ii)  If  the  Secretary  determines  that 
adequate  accounting  records  are  not 
maintained,  the  institution  shall  keep 
SEOG  funds  in  a  separate  bank  account. 

(b)  Record  and  reporting.  (1)  An 
institution  shall  establish  and  maintain 
on  a  current  basis  financial  records  that 
reflect  all  program  transactions.  The 
institution  shall  establish  and  maintain 
general  ledger  control  accounts  and 
related  subsidiary  accounts  that  identify 


each  program  transaction  and  separate 
those  transactions  from  all  other 
institutional  financial  activity. 

(2)  The  institution  shall  also  establish 
and  maintain  program  and  fiscal  records 
that— 

(i)  Are  reconciled  at  least  monthly; 

(ii)  Identify  each  student's  account 
and  status; 

(iii)  Show  the  eligibility  of  each 
student  aided  under  the  program;  and 

(iv)  Show  how  the  need  was  met  for 
each  student. 

(3)  The  institution  shall  maintain  on 
file  all  SEOG  applications  for  those 
students  it  reports  on  the  Fiscal 

t  Operations  Report  and  Application  to 

I  Participate  in  the  Perkins  Loan,  SEOG, 

1  and  CWS  Programs  (FISAP). 

i      (4)  The  institution  shall  maintain  all 
records  supporting  its  application  for 
funds  under  this  part. 

(5)  Each  year  an  institution  shall 
submit  a  Fiscal  Operation  Report  plus 
other  information  the  Secretary  requires. 
The  institution  shall  insure  that  the 
information  reported  is  accurate  and 
shall  submit  it  on  the  form  and  at  the 
time  specified  by  the  Secretary. 

(c)  Retention  of  records. — (1)  Records. 
Each  institution  shall  keep  intact  and 
accessible  records  of  the  application,  the 
receipt  and  the  expenditure  of  Federal 
funds,  including  all  accounting  records 
and  original  and  supporting  documents 
necessary  to  document  how  the  funds 
are  spent 

*  (2)  Period  of  retention.  Except  for 
audit  questions,  an  institution  shall  keep 
records  for  an  award  year  for  five  years 
after  it  submits  its  FISAP  for  that  year. 

*  (3)(i)  An  institution  may  keep  the 
records  required  in  this  section  on 
microforms  or  it  may  keep  its  records  in 
computer  format. 

(ii)  If  the  institution  keeps  its  records 
in  computer  format  it  shall  maintain,  in 
either  hard  copy  or  microforms,  the 
source  documents  supporting  the 
computer  input. 

(4)  Audit  questions.  An  institution 
shall  keep  records  on  any  claim  or 
expenditure  questioned  by  Federal  audit 
or  program  review  until  any  audit 
questions  are  resolved. 

(Authority:  20  U.S.C.  1070b.  1094.  and  1232f) 

§  676.20    Minimum  and  maximum  SEOG 
awards. 

(a)  An  institution  may  award  an 
SEOG  for  an  academic  year  in  an 
amount  it  determines  a  student  needs  to 
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continue  his  or  her  studies.  However,  an 
SEOG  may  not  be  awarded  for  a  fuH 
anademic  year  that  is — 

(1)  Less  than  $100:  or  I 

(2)  More  than  $4,000.  I 

(b)  For  a  student  enrolled  for  less  than 
a  full  academic  year,  the  minimum 
allowable  SEOG  may  be  proportionately 
reduced. 
(Authority:  20  U.S.C.  1070. 1070b-l) 

§  676^1    SEOQ  Federal  share  limitations. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section — 

(1)  For  award  years  1987-88  and  1988- 
89.  the  Federal  share  of  SEOGs  awarded 
to  students  by  an  institution  equals  100 
percent  of  the  amount  of  the  SEOG 
awards  made  by  that  institution: 

(2)  For  award  year  1989-90.  the 
Federal  share  of  SEOG  awards  made  by 
an  institution  may  not  exceed  95  percent 
of  the  amount  of  those  awards;        | 

(3)  For  award  year  1990-91.  the 
Federal  share  of  SEOG  awards  made  by 
an  institution  may  not  exceed  90  percent 
of  the  amount  of  those  awards:  and 

(4)  For  award  year  1991-1992  and 
subsequent  award  years,  the  Federal 
share  of  SEOG  awards  made  by  an 
institution  may  not  exceed  85  percent  of 
the  amount  of  those  awards. 

(b)  Beginning  with  the  1989-90  award 
year,  the  Secretary  authorizes,  for  each 
award  year,  a  Federal  share  of  100 
percent  of  the  SEOGs  awarded  to 
students  by  an  institution  that — 

(1)  Is  designated  as  an  eligible 
institution  under  the  Strengthening' 
Institutions  program  (34  CFR  Part  607)  or 
the  Strengthening  Historically  Black 
Colleges  and  Universities  program  (34 
CFR  Part  608):  and 

(2)  Requests  that  increased  Federal 
share  as  part  of  its  regular  SEOG 
funding  application  for  that  year. 

(c)  The  non-Federal  share  of  SEOG 
awards  must  be  made  from  the 
institution's  own  resources,  which 
include  for  this  purpose — 

(1)  Institutional  grants  and 
scholarships: 

(2)  Tuition  or  fee  waivers: 

(3)  State  scholarships:  and 

(4)  Foundation  or  other  charitable 
organization  funds. 

(Authority:  20  U.S.C.  1070b-2  and  1069a) 


(FR  Doc.  27422  Filed  11-30-87:  8:45  am 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Postsecondary  Education  Program  for 
Handicapped  Persons 

agency:  Department  of  Education. 

action:  Notice  of  final  annual  funding 
priority. 


SUMMARY:  The  Secretary  announces  an 
annual  funding  priority  for  the 
Postsecondary  Education  Program  for 
Handicapped  Persons-Demonstration 
Projects  component.  This  priority  will 
support  projects  that  provide 
development  or  refinement  of 
employment-related  skills  to  youths 
with  mild  and  moderate  handicaps  in 
community  colleges,  vocational- 
technical  institutions,  and  other 
postsecondary  educational  settings. 
EFFECTIVE  DATE:  This  final  annual 
funding  priority  takes  effect  either  45 
days  after  publication  in  the  Federal 
Register  or  later  if  Congress  takes 
certain  adjournments.  If  you  want  to 
know  the  effective  date  of  this  annual 
funding  priority,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Joseph  Rosenstein,  Postsecondary 
Education  Program  for  Handicapped 
Persons,  Office  of  Special  Education 
Programs.  Department  of  Education,  400 
Maryland  Avenue,  SW.  (Switzer 
Building.  Room  3096— M/S  2313). 
Washington.  DC  20202.  Telephone:  (2021 
732-1176. 

SUPPLEMENTARY  INFORMATION:  The 

Postsecondary  Education  Program  for 
Handicapped  Persons  is  authorized  by 
section  625  of  Part  C  of  the  Education  of 
the  Handicapped  Act  (20  U.S.C.  1424a) 
to  develop,  operate,  and  disseminate 
specially  designed  or  adapted  model 
programs  of  postsecondary,  vocational, 
technical,  continuing,  or  adult  education 
for  individuals  with  disabilities. 


Consideration  is  given,  under  a  separate 
competition,  to  four  regional  centers 
serving  individuals  who  are  deaf.  This 
notice  concerns  support  for  model 
projects  for  individuals  with 
handicapping  conditions  other  than 
deafness,  for  the  purpose  of  developing 
and  adapting  educational  programs  that 
meet  the  special  needs  of  these 
individuals.  These  projects  are  to 
coordinate,  facilitate,  and  encourage 
education  of  persons  with  handicaps 
with  their  nonhandicapped  peers.  Under 
this  program.  The  Secretary  makes 
awards  to  State  educational  agencies, 
institutions  of  higher  education,  junior 
and  community  colleges,  vocational  and 
technical  institutions,  and  other 
appropriate  nonprofit  educational 
agencies. 

Summary  of  Comment  and  Response 

A  notice  of  proposed  annual  funding 
priority  was  published  in  the  Federal 
Register  on  September  9, 1987  (52  FR 
34104).  The  public  was  given  thirty  days 
in  which  to  comment.  One  comment  was 
received  from  a  professional 
organization  in  response  to  the  notice  of 
proposed  annual  funding  priority.  The 
comment  and  the  Department's  response 
are  simimarized  below: 

Comment:  The  comment  expresses 
concern  that  the  priority  may  be  too 
limiting  in  that  it  focuses  solely  "on 
short-term  educational  interventions". 

Response:  No  change  has  been  made. 
Longer-term  educational  interventions 
have  been  targeted  in  past  years  under 
this  program,  and  models  have  been 
generated  for  two-  and  four-year 
programs.  The  focus  suggested  under  the 
current  priority  encourages  the  field  to 
propose  specially-modified 
interventions  that  may  better  fit  the 
needs  of  the  targeted  population. 

Priority 

In  accordance  with  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(3),  the  Secretary  will  give  an 


absolute  preference  to  applications 
submitted  under  this  priority  for  model 
projects  of  supportive  services  to 
individuals  with  mild  or  moderate 
handicapping  conditions  other  than 
deafness  that  (1)  focus  on  specially 
adapted  or  designed  educational 
programs  that  coordinate,  facilitate,  and 
encourage  education  of  handicapped 
individuals  with  their  nonhandicapped 
peers,  and  (2)  are  targeted  to  vocational 
outcomes  for  youth  who  have  recently 
completed  or  left  secondary  educational 
programs.  Applicants  must  develop 
strategies  for  locating  and  serving  young 
adults  with  handicaps  who  are  in  need 
of  continued  educational  services  to 
secure  and  maintain  competitive 
employment.  Applicants  must  establish 
or  make  use  of  existing  formal 
cooperative  relationships  between 
secondary  schools  and  potential 
employers,  and  must  assure  that  these 
young  adults  will  have  individualized 
educational  plans  that  detail  the  goals 
and  objectives  for  obtaining  the  skills 
requisite  for  employment.  Job 
placements  and  follow-along  activities 
are  expected  as  basic  components  of 
proposed  activities.  This  priority  is 
focused  on  short-term  educational 
interventions  necessary  to  assist  youth 
to  secure  competitive  employment.  In 
addition  to  entry-level  employment, 
interventions  may  include  training  in 
aspects  of  adjustment  to  the  community 
as  well  as  to  the  workplace. 
Applications  for  multi-year  awards  will 
have  graduates  entering  the  work  force: 
these  applications  may  reflect  follow-up 
and  follow-along  data  from  worker- 
graduates  in  their  evaluation  plans. 

Program  Authority:  20  U.S.  1424a. 

Dated:  November  16, 1967. 
(Catalog  of  Federal  Domestic  Assistance  No. 
84.078:  Postsecondary  Educational  Programs 
for  I  landicapped  Persons) 
William ).  Bennett, 
Secretary  of  Education. 
[FR  Doc.  87-27500  Filed  11-30-87;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Parts  144, 264, 265. 270,  and 
271 


(SWH;  FRL  3211-6] 

Hazardous  Waste;  Codification  Rule 
for  ttte  1984  RCRA  Amendments 


AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule.. 


SUMMARY:  This  rule  is  a  companion  to 
EPA's  final  rule  of  July  15. 1985.  which 
codified  requirements  specified  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  that  took 
effect  immediately  or  shortly  after 
enactment  (see  50  FR  28702).  The  July  15 
final  rule  amended  EPA's  hazardous 
waste  regulations  to  incorporate  the 
statutory  language  of  HSWA  into  EPA's 
existing  regulatory  framework.  This  rule 
codifies  further  changes  to  the  existing 
regulations  which  implement  the  HSWA 
provisions  relating  to  corrective  action 
and  permitting  for  RCRA  facilities. 
Today's  rule  also  includes  provisions  to 
implement  the  statutory  requirements 
pertaining  to  corrective  action  for 
releases  beyond  the  facility  boundary, 
and  to  corrective  action  for  hazardous 
waste  injection  wells. 
DATES:  The  following  regulatory 
amendments  to  Title  40  of  the  Code  of 
Federal  Regulations  become  effective 
December  31. 1987— §5  144.1(h).      I 
144.31(g).  265.1(c)(2).  27a.l(c)  | 

introductory  text.  (5)  and  (6),  270.4(a), 
27ai0(k).  270.14  (c)  introductory  text 
and  (d).  270.41(a)(3),  270.60(b)(3)  and  the 
addition  to  Table  1  in  271.1(j). 

The  following  regulatory  amendments 
become  effective  immediately  December 
1. 1987— §§  264.100(e)  introductory  text. 
(1)  and  (2).  and  264.101(c). 
ADDRESS:  The  docket  for  this 
rulemaking  is  available  for  public 
inspection  in  the  sub-basement,  U.S. 
EPA.  401  M  Street  SW.,  Washington.  DC 
20460  from  9:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  excluding 
holidays.  The  docket  number  is  F-87- 
CODF-FFFFF. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Frey.  Closure/Financial 
Responsibility  Section  (WH-563).  Office 
of  Solid  Waste.  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20460;  (202)  475-6725. 
SUPPLEMENTARY  INFORMATION: 

Preamble  Outline 

I.  Aulhority 

II.  Background 

III.  Section-by-Section  Analysis 


A.  Corrective  Action  Requirements 

1.  Pennit  Application  Requirements 

2.  Corrective  Action  Beyond  the  Facility 
Boundary 

3.  Corrective  Action  for  Injection  Wells 

B.  Permits 

1.  Permit  ModiHcations 

2.  Permit  as  A  Shield 

3.  Permit  Conditions  as  Necessary  to 
Protect  Human  Health  and  the 
Environment 

4.  Post-closure  Permits 

IV.  State  Authority 

V.  Effective  Dates 

VI.  Regulatory  Analyses 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

I.  Authority 

These  regulations  are  issued  under 
authority  of  sections  2002,  3004.  3005. 
3006.  and  3015  of  the  Solid  Waste 
Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act.  as  amended.  42  U.S.C.  6912,  6924. 
6925.  6926,  and  6935. 

II.  Background 

The  preamble  to  the  final  codification 
rule  promulgated  on  July  15, 1985  (50  FR 
28702)  provides  substantial  detail  on  the 
background  and  purpose  of  today's  rule, 
which  incorporates  into  the  existing 
Subtitle  C  regulations  an  additional  set 
of  requirements  from  the  1984 
Hazardous  and  Solid  Waste 
Amendments  (HSWA).  The  preamble' to 
the  July  15, 1985  final  rule  should  be 
read  first  to  understand  the  context  of 
this  rule.  Briefly,  the  July  15  rule 
codified,  with  very  few  changes,  the 
statutory  language  of  many  of  the  new 
provisions  of  the  HSWA  to  the  existing 
Subtitle  C  regulations,  with  a  preamble 
that  provided  EPA's  legal  interpretations 
of  that  language.  Today's  rule,  by 
contrast,  codifies  changes  to  the  Subtitle 
C  regulations  that  are  more  than  mere 
transpositions  of  those  statutory 
provisions  which  took  effect 
immediately  or  shortly  after  enactment. 
This  rule  and  accompanying  preamble 
deal  with  issues  relating  to  corrective 
action  and  permit  information 
requirements  that  are  generally  logical 
outgrowths  of  the  1984  amendments 
rather  than  requirements  imposed 
directly  by  the  statute. 

The  proposal  for  today's  rule  was  - 
published  for  comment  on  March  28, 
1986  (51  FR  10706).  In  addition  to 
corrective  action  and  permit 
requirements,  the  proposed  rule  also 
contained  provisions  addressing  land 
disposal  restrictions  and  minimum 
technology  requirements  under  section 
3004  of  RCRA.  Those  latter  provisions 
will  be  addressed  in  a  separate  final 
rule. 


UL  Section-by-Section  Analysis 

The  following  sections  of  this 
preamble  include  discussions  of  the 
major  issues  and  explanations  of  EPA's 
rationale  for  promulgating  the  final 
niles. 

A.  Corrective  Action  Requirements 

1.  Permit  Application  Requirements 

In  the  March  28, 1986  proposed  rule, 
EPA  proposed  to  amend  §  270.14  by 
adding  a  new  provision  (paragraph  d] 
requiring  the  provision  of  additional 
information  in  Part  B  applications 
pertaining  to  solid  waste  management 
units  (SWMUs)  at  facilities  seeking  a 
RCRA  permit.  The  proposed  provision, 
as  part  of  the  codification  of  corrective 
action  requirements  under  section 
3004(u)  of  RCRA,  would  require  owners 
and  operators  of  facilities  seeking 
permits  to  provide  descriptive 
information  on  the  SWMUs  themselves 
and  all  available  information  pertaining 
to  any  release  from  the  units.  The 
proposal  also  gives  EPA  or  an 
authorized  state  the  authority  to  require 
the  permit  applicant  to  conduct 
sampling  and  analysis  at  the  SWMUs  to 
determine  if  more  detailed  analysis  is 
necessary. 

The  Agency  received  many  comments 
on  the  proposed  requirement.  Several 
commenters  objected  to  the  provision, 
arguing  that  it  sets  no  real  limitations  on 
the  amount  of  information  which  may  be 
demanded  by  the  permitted  authority.  In 
particular,  these  commenters  contended 
that  the  proposed  rule  may  compel 
permit  applicants  to  conduct  extensive 
sampling  and  analysis  simply  to 
determine  whether  a  release  has 
occurred. 

The  Agency,  while  sensitive  to  these 
concerns,  is  today  promulgating  the 
requirement  as  proposed.  The  Agency 
does  not  intend  this  rule  to  require 
extensive  sampling  and  monitoring  at 
every  solid  waste  management  unit  at  a 
RCRA  facility  seeking  a  permit. 
However,  EPA  believes  that  sampling 
and  analytical  data  are  often  necessary 
as  part  of  its  preliminary  assessment  of 
releases  from  SWMUs  (the  RCRA 
Facility  Assessment  or  RFA)  before  a 
permit  is  issued,  and  that  it  should  have 
a  mechanism  to  require  the  owner/ 
operator  to  provide  those  data.  As 
described  in  the  proposed  rule,  EPA  will 
conduct  an  RFA  '  on  each  facility  during 


'  The  RFA  was  previously  known  as  the 
Preliminary  Assessment/Site  Invesligalion  (PA/SI). 
bu(  has  been  changed  to  distinguish  it  from  the 
analogous  CERCLA  process.  Similiarly.  the  RKI 
(RCRA  Facility  Investigation)  is  analogous  to  a  Rl 
(Remedial  investigation  under  CERCLA.  These 

Continiiod 


the  permitting  process  to  determine 
whether  a  release  from  a  SWMU  has  or 
is  likely  to  have  occurred,  as  well  as  to 
determine  what  subsequent 
investigations  may  be  necessary  to 
identify  and  characterize  the  release 
further.  When  EPA  conducts  an  RFA,  it 
will  rely  first  on  existing  information 
about  the  facility  and  a  site  visit  to 
make  this  determination.  Sampling  is 
generally  required  only  in  situations 
where  there  is  insufficient  evidence  on 
which  to  make  an  initial  release 
determination.  This  requirement  is  not 
anticipated  to  place  an  tmreasonable 
new  resource  burden  on  owners/ 
operators.  The  actual  extent  of  sampling 
will  vary,  however,  depending  on  the 
amount  and  quality  of  existing 
information  available. 

The  Agency  also  received  a  number  of 
comments  concerning  certain 
descriptive  information  on  SWMUs  that 
the  proposal  required.  One  commenter 
objected  that  the  proposed  rule  did  not 
require  a  structural  description  of  the 
solid  waste  management  unit,  arguing 
that  this  information  is  needed  to 
determine  the  potential  for  releases  of 
hazardous  waste  from  the  unit.  Another 
suggested  that  EPA  should  require  a 
hydrological  study  for  solid  waste 
management  units  as  part  of  the  pennit 
application.  A  third  commenter  was 
concerned  that  the  provision  required 
information  that  may  not  be  available 
for  certain  types  of  solid  waste 
management  units  such  as  long- 
inoperative  wood  pallet  or  scrap  metal 
storage  areas. 

As  noted  in  the  preamble  to  the 
proposed  rule,  the  new  requirements  in 
§  270.14(d)  are  intended  to  assist  the 
Agency  in  determining  the  existence  or 
likelihood  that  there  is  or  has  been  a 
release  at  a  faciUty.  Complete 
information  on  solid  waste  management 
units  will  enhance  the  Agency's  ability 
to  make  these  determinations:  however, 
the  Agency  recognizes  that  for  many 
solid  waste  management  units,  detailed 
information  on  waste  characteristics 
and  design  of  the  units  may  not  be 
available.  Accordingly,  the  final  rule 
states  that  while  general  information  on 
solid  waste  management  units  (e.g.. 
location,  unit  type,  dimensions)  is 
required  for  each  unit,  specification  of 
all  wastes  that  have  been  managed  at 
the  unit  and  information  pertaining  to 
releases  from  such  units  is  required  only 
to  the  extent  that  this  information  is 
available  (with  the  exception  of  any 
additional  data  that  may  be  required 
under  §  270.14(d)(3)). 


procedures  are  descritied  more  fully  in  EPA's 
National  Corrective  Action  Strategy,  announced  in 
the  Federal  Re^ster  of  October  23. 1986  (51  FR  20S). 


The  Agency  is  generally  retaining  its 
proposed  approach  for  the  reasons 
stated  above.  EPA  agrees,  however,  that 
structural  descriptions  of  solid  waste 
management  units  should  be  required  to 
assist  the  Agency  in  determining  the 
potential  or  likelihood  that  a  release  has 
occurred.  The  Agency  recognizes  that 
some  SWMUs  do  not  have  defined 
engineered  structures;  in  such  cases  this 
requirement  would  be  satisfied  by  a 
general  description.  The  final  rule 
includes  this  requirement. 

Another  commenter  expressed  the 
concern  that  a  conclusion  from  an  RFA 
that  no  further  investigation  is 
necessary  could  be  construed  to  shield 
owner/ operators  from  any  future 
responsibilities  for  responding  to 
releases  and  implementing  corrective 
action  as  necessary.  The  commenter 
further  suggested  that  EPA  should 
routinely  require  ground-water 
monitoring  at  certain  types  of  solid 
waste  management  imits,  such  as  land 
treatment  or  disposal  units,  tmless  the 
facility  could  make  a  specific  showing 
that  no  release  has  occuirred  or  is  likely 
to  occur  in  the  future. 

The  legislative  history  of  section 
3004(u)  demonstrates  that  Congress 
intended  to  extend  the  requirements  of 
section  3004(u)  to  releases  that  occur 
after  permit  issuance  (see  S.  Rep.  98- 
284,  98th  Cong.  1st  Sess.  32  (1983)). 
Although  the  emphasis  of  the  corrective 
action  program  is  on  addressing  releases 
that  are  identified  at  the  time  of  permit 
issuance,  the  Agency  recognizes  the 
need  to  detect  and  correct  futtu« 
releases  from  SWMU's.  EPA  has 
authority  imder  section  3004(u)  to 
require  ground-water  monitoring  to 
detect  future  releases.  However,  the 
Agency  currently  believes  it  is  not 
necessary  to  require  routine  groimd- 
water  monitoring  at  all  SWMU's  located 
on  Subtitle  C  facilities.  EPA  is 
considering  the  need  to  monitor  solid 
waste  management  facilities  more 
broadly  in  the  context  of  its  review  of 
the  Subtitle  D  program  for  the  regulation 
of  solid  waste.  In  the  interim,  the 
Agency  intends  to  exercise  its 
monitoring  authority  under  section 
3004(u]  on  a  case-by-case  basis,  writing 
permit  conditions  to  require  monitoring 
(or  modeling)  for  any  media  where  it 
finds  that  a  SWMU  is  likely  to  release 
hazardous  constituents  that  pose  a 
threat  to  hiunan  health  and  the 
environment.  The  Agency  may  consider 
factors  such  as  the  volume  and 
concentration  of  the  constituents,  site 
characteristics,  unit  design  or  other 
factors  in  making  this  determination. 

In  cases  where  releases  from  a 
SWMU  are  not  identified  at  the  time  of 


permit  issuance,  the  owner/operator  has 
a  continuing  responsibility  to  report  and 
address  such  releases  (ref.  S  270.30(1)). 
In  addition,  permits  for  land  disposal 
facilities  will  be  reviewed  five  years 
after  issuance,  to  determine  whether 
modifications  to  the  permit  including 
any  new  or  additional  corrective  action 
requirements  should  be  added  to  the 
permit.  At  the  time  of  permit  reissuance, 
the  Agency  has  the  opportunity  to 
reevaluate  the  potential  for  releases  at 
the  facility,  and  to  address  them  in  the 
context  of  the  reissued  permit 

Finally,  the  Agency  received  two 
comments  requesting  clarification  of 
specific  language  in  this  provision.  One 
commenter  noted  that  paragraph  (d)(3) 
should  specify  that  sampling  and 
analysis  information  be  "supplied  "  to 
the  permitting  agency.  Another 
commenter  requested  that  the  phrase 
"hazardous  waste  or  constituents"  in 
paragraph  (d)(2)  be  clarified  to  read 
"hazardous  waste  or  hazardous 
constituents."  The  final  rule  adopts 
these  clarifications. 

One  commenter  expressed  the  opinion 
that  the  permit  application  information 
requirements  of  §  270.14(d)  should  not 
apply  to  units  in  which  certain  wastes 
identified  under  RCRA  section 
3001(b)(3)(A)(i),  including  fossil  fuel 
combustion  wastes,  are  managed.  The 
commenter  argued  that  such  wastes  are 
exempt  from  coverage  under  S  3004(u), 
and  therefore  should  not  be  required  to 
comply  with  information  requirements 
promulgated  pursuant  to  section  3004(u). 
To  support  his  contention,  the 
commenter  pointed  out  that  section 
3001(b)(3)(A)  provides  that  these 
specified  wastes  shall  be  "subject  only 
to  regulation  under  other  applicable 
provisions  of  Federal  or  state  law  in  lieu 
of  Subtitle  C  of  RCRA  until  at  least  six 
months  after  the  date  of  the  submission 
of  the  applicable  study  required  to  be 
conducted  under  subsection  *  *  *  (n)  *  * 
*  of  section  8002"  of  RCRA.  The 
commenter  thus  argued  that  since 
section  3004(u)  is  located  in  Subtitle  C  of 
RCRA,  its  requirements  do  not  apply  to 
fuel  combustion  wastes. 

This  comment  raises  a  significant 
issue  of  statutory  interpretation  that 
applies  not  only  to  wastes  from  fossil 
fuel  combustion,  but  also  to  three  other 
categories  of  wastes  excluded  under 
section  3001.  Section  3001(b)(3),  the 
provision  quoted  above,  also  addresses 
wastes  from  the  extraction, 
beneficiation  and  processing  of  ores  and 
minerals  ("mining  wastes"),  and  cement 
kiln  dust  wastes.  This  provision  is 
commonly  called  the  "Bevill 
amendment."  In  addition,  section 
3001(b)(2)  subjects  drilling  fluids. 
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produced  waters,  and  other  wastes 
associated  with  the  production  of  crude 
oil  or  natural  gas  or  geothermal  energy 
("oil  and  gas  wastes")  to  a  similar 
limitation. 

EPA  does  not  agree  that  these 
exclusions  extend  to  corrective  action 
for  releases  from  solid  waste 
management  units  under  section  3004(u). 
EPA  believes  that  Congress  enacted 
these  provisions  in  1980  to  prohibit  EPA 
from  regulating  these  wastes  as 
"hazardous"  while  it  studied  the  impacts 
of  such  regulation.  When  Congress 
enacted  these  exemptions  in  1930,    . 
Subtitle  C  provided  only  for  the       j 
regulation  of  hazardous  waste.  Hence, 
the  reference  to  "this  subtitle"  indicated 
only  an  intent  to  exclude  these  special 
wastes  from  EPA's  hazardous  waste 
rogulations. 

Section  3004(u),  however,  does  not  fit 
in  the  1980  statutory  scheme.  Although  it 
is  located  in  Subtitle  C,  it  provides  for 
clean-up  of  releases  of  "hazardous 
constituents"  (not  just  hazardous 
v.astes)  from  both  hazardous  waste  and 
solid  waste  management  units.  Indeed, 
section  3004(u)  is  the  only  provision  in 
Subtitle  C  that  reaches  beyond  the 
universe  of  hazardous  waste.  Thus,  the 
question  of  statutory  interpretation  for 
the  Agency  is  whether  the  exemption, 
which  extends  to  regulation  "under 
Subtitle  C",  should  be  read  as  covering 
the  authorities  granted  to  EPA  to  correct 
releases  of  hazardous  constituents  at 
solid  waste  management  units. 

EPA  does  not  believe  that  Congress 
intended  the  exemptions  in  section  3001, 
which  were  clearly  aimed  at  hazardous 
waste,  to  extend  to  corrective  action  for 
solid  wastes  under  section  3004(u]. 
Certainly  nothing  in  the  plain  language 
of  the  legislative  history  of  section 
3004(u]  suggests  that  Congress  intended 
to  create  any  exemptions  for  any 
category  of  solid  waste.  Furthermore, 
the  commenter  conceded  that  fossil  fuel 
combustion  wastes  are  "solid  wastes" 
subject  to  corrective  action  regulation 
under  Subtitle  D  and  emergency  clean- 
up orders  under  Section  7003.  (See  the 
brief  of  petitioner  Edison  Electric 
Institute  in  United  Technologies 
Corporation  v.  EPA.  D.C.  Cir.  No.  85- 
1654  consolidated  cases.)  It  is  more 
logical  and  consistent  with 
Congressional  goals  to  conclude  that 
these  solid  wastes  are  similarly  subject 
to  clean-up  requirements  under  section 
3004(u). 

An  exemption  from  corrective  action 
under  section  3004(u)  is  also  not     { 
necessary  to  achieve  the  goals  of  the 
original  exemption  in  section  3001.  The 
sponsors  of  the  1980  amendments  were 
«  hiefly  concerned  with  the  lack  of 
ipeciHc  data  showing  that  these  solid 


wastes  endangered  human  health  and 
the  environment,  and  the  potential  for 
disruptive  economic  impacts  if  these 
wastes  were  subject  to  regulation  as 
hazardous  wastes  under  Subtitle  C.  See, 
e.g..  126  Cong.  Rec.  HllOl-1102  (daily 
ed.  Feb.  19, 1980)  (remarks  of 
Representative  Bevill):  125  Cong.  Rec. 
SG821  (daily  ed.  June  4, 1979)  (remarks  of 
Senator  Huddleston).  Section  3004(u), 
however,  will  not  require  any  corrective 
action  unless  EPA  obtains  data  showihg 
that  specific  solid  waste  management 
units  are  releasing  hazardous 
constituents  in  the  manner  that 
threatens  human  health  and  the 
environment.  Furthermore,  a  decision  to 
require  clean-up  under  section  3004(u) 
will  not  require  compliance  with  the  full 
range  of  Subtitle  C  regulations.  For 
example,  the  double  liner  retrofitting 
requirements  in  section  3005(j)  would 
not  apply  to  a  solid  waste  management 
unit  containing  a  Bevill  waste  or  an  oil 
and  gas  waste.  Corrective  action  will 
not  have  the  same  economic  impact  as 
full  Subtitle  C  regulation.  As  indicated. 
Congress  provided  for  corrective  action 
for  solid  wastes  under  Subtitle  D  and/or 
section  7003;  coverage  under  section  • 
3004(u)  simply  provides  a  linkage 
between  corrective  action  and  the 
hazardous  waste  permitting  process. 

In  summary.  EPA  has  concluded  that 
"Bevill  wastes"  and  oil  and  gas  wastes 
are  subject  to  the  corrective  action 
requirements  of  section  30O4(u)  when 
they  are  found  in  solid  waste 
management  units  at  facilities  that  need 
permits  to  manage  hazardous  wastes. 

2.  Corrective  Action  Beyond  the  Facility 
Boundary 

In  the  March  28. 1986  proposed  rule, 
the  Agency  proposed  to  codify  section 
3004(v)  of  HSWA  by  adding 
§§  264.100(e)  and  264.101(c)  to  the 
current  regulations.  This  proposal 
required  owners/operators  of  hazardous 
waste  treatment,  storage,  and  disposal 
facilities  to  institute  corrective  action 
beyond  the  facility  boundary  where 
necessary  to  protect  human  health  and 
the  environment,  unless  the  owner/ 
operator  is  denied  access  to  adjacent 
lands  despite  the  owner/operator's  best 
efforts.  This  requirement  also  applies  to 
permit-by-rule  facilities  required  to 
compy  with  §  264.101. 

In  the  preamble  to  the  proposed  rule, 
the  Agency  solicited  comment  on  how 
"best  efforts"  should  be  defined,  and 
what  kind  of  documentation  should  be 
required.  Several  commenters 
questioned  the  need  for  rigid  or  defined 
rules  as  to  what  constitutes  "best 
efforts,"  arguing  that  the  circumstances 
surrounding  individual  sites  vary 
extensively,  and  therefore  can  not  be 


adequately  addressed  in  a  generic 
rulemaking.  Other  commenters 
suggested  that  a  certified  letter  sent  by 
the  owner  or  operator  requesting  access 
to  conduct  corrective  action  should 
suffice  to  demonstrate  best  efforts  to 
obtain  permission  from  the  adjacent 
landowner.  EPA  agrees  with  those 
commenters  who  argued  the  need  for  a 
flexible,  case-by-case  approach.  In 
determining  what  constitutes  "best 
efforts."  the  Agency  will  consider  a 
number  of  factors,  including  the 
necessity  of  the  off-site  investigation, 
the  extent  and  significance  of  the 
release,  the  contacts  made  between 
property  owners,  and  the 
reasonableness  of  the  efforts.  In  any 
case,  the  Agency  believes  that  efforts  to 
seek  permission  should,  at  a  minimum, 
be  demonstrated  through  a  certified 
letter  (or  equivalent  demonstration) 
from  the  owner/operator. 

In  the  proposed  rule,  the  Agency  also 
requested  comments  on  what  kinds  of 
corrective  measures  should  be  required 
on-site  if  permission  to  extend 
corrective  action  measures  beyond  the 
facility  boundary  is  denied.  Specifically, 
the  Agency  asked  for  comments  on 
whether  hydraulic  gradient 
modifications  or  piuxhase  of  water 
rights  should  be  required  in  these  cases. 

Several  commenters  cautioned  that 
these  alternatives  may  not  be  physically 
possible,  legal,  or  effective  in  many 
cases.  For  example,  gradient 
modifications  may  dewater  neighbors' 
wells  and  streams,  and  water  rights  are 
not  transferable  in  some  states.  In  light 
of  these  considerations,  the  Agency 
agrees  with  those  commenters  who 
suggested  that  while  these  options  may 
be  appropriate  at  a  particular  site,  they 
should  not  be  an  automatic  requirement. 
Therefore,  the  agency  will  examine  the 
feasibility  and  appropriateness  of  on- 
site  measures  on  a  case-by-case  basis, 
considering  site-specific  hydrogeologic 
conditions  and  other  relevant  factors,  in 
situations  where  off-site  access  is 
denied.  Today's  final  rule  has  added  to 
§§  264.100(e)(2)  and  264.101(c)  to  clarify 
that  owner/operators  are  not  relieved  of 
responsibilities  to  perform  on-site 
corrective  actions  if  off-site  access  is 
denied. 

EPA  disagrees  with  those  commenters 
who  argued  that  if  permission  from  the 
adjacent  landowner  is  denied — despite 
the  owner/operator's  best  efforts — the 
owner/operator  should  be  relieved  of  all 
responsibility  to  clean  up  a  release  that 
has  migrated  beyond  the  facility 
boundary.  The  Agency  believes  that 
even  if  permission  is  denied,  owners/ 
operators  may  still  not  be  relieved  of 
their  responsibility  to  undertake 


corrective  measures  to  address  releases 
that  have  migrated  beyond  the  facility 
boundary.  In  such  cases,  owner/ 
operators  may  be  required,  on  a  case- 
by-case  basis,  to  implement  certain 
corrective  measures  on-site  to  clean  up 
releases  beyond  the  facility  boundary  if 
such  measures  are  necessary  to  protect 
human  health  and  the  environment,  and 
if  they  are  possible,  legal,  and  effective. 
The  proposed  rule  also  clarified  that 
assurances  of  financial  responsibility 
must  be  provided  for  corrective  action 
beyond  the  facility  boundary.  This 
requirement  has  been  promulgated  as 
proposed.  One  commenter  objected  to 
this  provision,  arguing  that  there  is  no 
specific  requirement  under  section 
3004(v)  of  HSWA  that  owner/operators 
must  provide  such  assurances.  EPA 
disagrees  with  this  commenter's 
interpretation  of  sections  3004{u)  and 
3004(v)  of  HSWA.  The  Agency  believes 
that  Congress  intended  the  financial 
assurance  requirements  of  sections 
3004(a)(6)  and  3004(u]  to  apply  to  all 
corrective  actions  that  are  necessary  to 
address  releases  from  solid  waste 
management  units  at  a  facility, 
regardless  of  whether  those  releases 
have  migrated  beyond  the  facility 
boundary  and  thus  require  ofT-site 
actions.  Rules  proposed  on  October  24. 
1986  (51  FR  37854)  address  in  detail 
requirements  for  financial  assurance  for 
corrective  action. 

3.  Corrective  Action  for  Injection  Wells 

The  March  28. 1986  rule  proposed 
amendments  to  three  sections  of 
existing  regulations  for  underground 
injection  wells  which  inject  hazardous 
waste:  40  CFR  144.1(h).  144.31(g).  and 
144.56.  These  proposed  amendments 
were  intended  to  define  the 
requirements  for  such  wells  as  related  to 
the  corrective  action  provisions  of 
RCRA  section  3004(u).  Today's  final  rule 
makes  final  two  of  the  three  proposed 
amendments:  §§  144.1(h)  and  144.31(g). 
The  following  discussion  provides  a 
general  outline  of  the  Agency's  overall 
approach  to  permitting  of  hazardous 
waste  injection  wells  as  related  to 
corrective  action  requirements  under 
RCRA  and  the  Safe  Drinking  Water  Act 
(SDWA).  It  also  explains  today's  new 
regulatory  amendment 
(§  270.60(b)(3)(ii)),  and  how  and  why 
this  final  rulemaking  differs  from  the 
proposal. 

i.  SDWA  and  RCRA  Permitting 
Scheme.  A  hazardous  waste  injection 
well  must  have  authorization  to  operate 
under  both  SDWA  and  RCRA. 
Authorization  is  obtained  under  SDWA 
through  an  Underground  Injection 
Control  (UIC)  permit  or  an  authorization 
by  rule  (see  40  CFR  144.21).  RCRA 


authorization  is  obtained  through 
interim  status  (40  CFR  Part  265  Subpart 
R)  or  a  permit-by-rule  (40  CFR  270.60(b)). 
RCRA  interim  status  facilities  are 
considered  to  have  a  pending  permit 
application,  and  must  submit  required 
information  when  it  is  called  in  by  the 
regulatory  authority.  Neither  RCRA  nor 
SDWA  authorization  alone  is  sufficient 
to  inject  hazardous  waste. 

RCRA  permits-by-rule  issued  after 
November  8. 1984  must  address  the 
corrective  action  requirements  of  RCRA 
section  3004(u).  as  codified  in  §  264.101 
(see  §  270.60(b)(3)).  (The  term 
"corrective  action",  in  this  context,  is 
not  the  same  as  the  term  corrective 
action  as  used  in  the  UIC  program  under 
40  CFR  144.55  for  plugging  man-made 
conduits).  Sections  264.101  and  270.60(b) 
require  that  a  RCRA  permit-by-rule 
issued  after  November  8. 1984.  address 
corrective  action  for  releases  of 
hazardous  waste  or  constituents  from 
any  solid  waste  management  unit 
(SWMU)  at  the  facility.  Therefore,  a 
RCRA  permit-by-rule  issued  after  this 
date  must  address  any  necessary 
corrective  action  not  only  for  the  well, 
but  for  all  SWMUs  at  the  facility. 

The  timing  of  implementation  of 
section  3004(u)  corrective  action 
requirements  at  facilities  with  injection 
wells  will  vary,  depending  on  the  nature 
of  the  facility  and  its  permitting  status. 
The  major  categories  of  facilities,  and 
the  corresponding  timing  of 
implementation  of  section  3004(u) 
requirements,  are  discussed  briefly 
below. 

First,  many  injection  wells  with  RCRA 
interim  status  are  located  at  interim 
status  facilities  which  have  another  unit 
or  units  that  are  subject  to  RCRA 
permitting  (e.g.,  hazardous  waste 
storage  tanks).  For  these  facilities,  as  for 
all  facilities  which  inject  hazardous 
waste,  EPA  intends  to  review  potential 
releases  from  the  injection  well  as  pari 
of  the  UIC  permitting  process  (under 
SDWA  authorities,  and,  if  necessary. 
RCRA  section  3008(h)).  However, 
implementation  of  substantive 
requirements  of  section  3004(u)  for  the 
well  and  all  SWMUs  at  the  facility  will 
be  addressed  through  the  first  RCRA 
permit  issued  to  the  other  hazardous 
waste  unit(s)  at  the  facility.  Once  the 
RCRA  permit  for  the  other  unit(s)  has 
been  issued,  the  injection  well  would 
automatically  obtain  its  permit-by-rule 
by  fulfilling  the  corrective  action 
requirements  of  §  270.60(b).  provided 
that  the  other  requirements  of 
§  270.60(b)  have  been  met. 

Second,  some  hazardous  waste 
injection  wells  are  located  at  facilities 
with  no  other  units  subject  to  RCRA 


permitting.  In  this  case.  EPA  will 
implement  corrective  action 
requirements  of  section  3004(u)  as  they 
apply  to  SWMUs  on  the  surface 
concurrently  with  the  UIC  permit 
process.  These  requirements  will  be 
imposed  in  a  RCRA  "rider  permit"  to  the 
UIC  permit  which  would  be  issued 
according  to  RCRA  permitting 
procedures  in  conjunction  with  issuance 
of  the  UIC  permit.  When  the  UIC  and 
the  RCRA  "rider"  permit  have  been 
issued,  the  well  will  have  a  RCRA 
permit-by-rule. 

Third,  some  hazardous  waste 
injection  wells  were  issued  UIC  permits 
before  November  8, 1984,  and.  therefore, 
are  operating  under  a  RCRA  permit-by- 
rule  rather  than  interim  status.  At  the 
time  the  UIC  permit  is  reissued,  the 
facility  must  address  the  corrective 
action  requirements  for  all  SMWUs  in 
order  to  renew  the  RCRA  permit-by-rule. 
This  will  require  a  RCRA  "rider"  permit 
addressing  section  3004(u)  corrective 
action  for  all  SWMUs  for  the  wells  to 
continue  to  handle  hazardous  waste. 

Similarly,  new  injection  wells  or  other 
wells  which  have  never  qualified  for 
interim  status  and  do  not  have  a  permit, 
will  require  a  UIC  permit  and  a  RCRA 
"rider"  permit  addressing  section 
3004(u)  corrective  action  for  all  SWMUs 
before  the  wells  can  handle  hazardous 
waste. 

ii.  Section  144.1(h).  Under  previous 
requirements,  issuance  of  a  UIC  permit 
essentially  constituted  issuance  of  a 
RCRA  permit-by-rule.  and.  thus, 
provided  the  well's  RCRA  authorization. 
The  final  rule  of  July  15. 1985  (50  FR 
28702)  at  §  270.60(b).  however,  now 
provides  that  the  permit-by-rule  requires 
1)  a  UIC  permit  and  2]  compliance  with 
§  270.60(b)  requirements  (including 
corrective  action).  Thus,  obtaining  a  UIC 
permit  in  and  of  itself  is  not  sufficient  to 
move  a  well  from  interim  status  to 
having  a  permit-by-rule.  Therefore, 
§  144.1(h)  of  this  final  rule  provides  that 
hazardous  waste  injection  wells  now 
operating  under  RCRA  interim  status 
may  retain  RCRA  interim  status  after 
issuance  of  a  UIC  permit.  Until  a  RCRA 
permit,  or  a  RCRA  "rider"  to  a  UIC 
permit,  which  addresses  section  3004(u) 
corrective  action  is  issued,  the  well  must 
comply  with  applicable  interim  status 
requirements  imposed  by  §  265.430.  and 
Parts  144, 146,  and  147  (and  any 
requirement  imposed  in  the  UIC  permit). 

In  addition  to  finalizing  §  144.1(h). 
today's  rule  deletes  §  265.1(c)(2)  from 
existing  regulations  as  a  necessary 
conforming  change.  Section  265.1(c)(2) 
had  provided  that  interim  status 
requirements  do  not  apply  to  a  UIC  well 
once  its  UIC  permit  has  been  issued. 
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This  requirement  is  no  longer 
appropriate  since  a  facility  must  now  do 
more  than  obtain  a  UIC  permit  to  obtain 
a  RCRA  permit-by-rule. 

Several  comments  were  received  on 
the  §  144.1(h)  regulatory  amendment  as 
proposed.  One  commenter  expressed 
concern  that  a  facility  may  be  able  to 
receive  a  UIC  permit  and  maintain 
interim  status  in  perpetuity,  i.e.,  without 
any  specified  date  for  conducting 
corrective  action.  EPA  disagrees  with 
(his  comment.  In  the  case  of  injection 
wells  without  surface  units  subject  to 
RCRA  permitting.  EPA  will  require  a 
RCRA  permit-by-rule  to  address 
corrective  action  for  surface  SWMUs  at 
the  same  time  as  the  UIC  permit  ia 
issued.  This  will  consolidate  any 
necessary  corrective  action  and  avoid 
duplicative  permit  proceedings.  For 
wells  with  surface  units  operating  under 
interim  status,  corrective  action  for  all 
SWMUs  will  be  addressed  when  the 
Siirface  unit(s)  is  permitted.  The 
permitting  of  these  units  is  subject  to  the 
statutory  deadlines  of  HSWA,  and 
therefore  cannot  be  delayed  i 

significantly. 

Furthermore.  EPA  believes  that  1 
rnquiring  injection  wells  in  interim 
status  to  address  corrective  action  for 
surface  units  at  the  time  the  UIC  permit 
is  issued  would  be  counterproductive. 
One  of  the  Agency's  fundamental 
clijectives  in  implementing  the  RCRA 
corrective  action  program  is  to  assign 
highest  priority  to  those  facilities  having 
the  most  serious  environmental 
problems.  If  the  Agency  did  not  provide 
fir  the  continuation  of  interim  status 
a'')er  issuance  of  the  UIC  permit,  it 
would  be  required  either  to  (a)  delay 
issuance  of  the  UIC  permit  until  RCRA 
c>»rrective  action  for  surface  units  could 
bo  addressed,  or  (b)  process  the 
corrective  action  portion  of  the  RCRA 
j-rmit  before  other  facilities  which  may 
h.!ve  more  serious  environmental 
problems.  The  Agency  does  not  believe 
that  either  situation  would  effectively 
S'-rve  overall  protection  of  human  health 
and  the  environment.  In  any  case, 
however,  if  EPA  identifies  the  need  for 
corrective  action  at  injection  wells  with 
interim  status,  it  will  address  any 
problems  through  RCRA  section  3008(h) 
or  other  enforcement  authorities. 

iii.  Section  144.31(g).  Today's  rule 
finalizes  §  144.31(g).  which  requires 
submission  of  available  information 
regarding  operating  history  and 
condition  of  the  injection  well,  as  well 
as  any  available  information  on  known 
releases  from  the  well  or  injection  zone 
as  part  of  the  UIC  permit  process.  The 
submission  of  this  information  will  be 
used  to  evaluate  the  need  for  further 


investigations  or  corrective  action  for 
such  releases.  Site  investigations  will  be 
required  only  to  the  extent  necessary  to 
follow  up  Agency  concerns  which  arise 
during  an  evaluation  of  available 
information  on  the  well. 

One  commenter  expressed  concern 
that,  as  proposed,  §  144.31(g)(2)  could 
require  submission  of  unnecessary 
information  simply  because  it  was 
"available."  and  suggested  that 
"relevant"  be  added  to  qualify  the 
statement.  Another  was  concerned  that 
site  investigations  would  be  required 
(under  §  144.31(g)(3])  without  evidence 
to  support  a  concern  about  a  release 
from  a  unit.  Because  evaluating  historic 
releases  can  be  difficult  and  the 
information  that  may  be  useful  will 
follow  no  set  pattern.  EPA  believes  it  is 
reasonable,  and  not  an  undue  burden, 
for  the  applicant  to  submit  whatever  is 
available  concerning  corrective  action. 
Obviously  EPA  only  seeks  information 
which  relates  to  the  problem,  but  the 
Agency  believes  that  all  pre-existing 
information  should  be  analyzed  by  the 
regulating  agency,  rather  than  just  the 
applicant.  The  intent  of  the  amendment 
is  to  provide  the  Agency  with  the 
necessary  information  from  owners/ 
operators  to  support  determinations  as 
to  whether  more  extensive 
investigations  should  be  conducted  to 
verify  and  fully  characterize  releases, 
and  to  compel  corrective  actions  as 
necessary.  Section  144.31(g)(2)  has. 
therefore,  been  finalized  unchanged 
from  the  proposal.  New  site 
investigations  under  §  144.31(g)(3). 
however,  would  only  be  required  where 
necessary  to  determine  whether  a 
release  has  occurred.  EPA  believes  the 
standard  in  the  proposed  rule  is 
appropriate  and  incorporates  this 
standard  in  the  final  rule. 

iv.  Section  270.60lb)(3Uii).  Today's 
rule  amends  the  permit-by-rule 
regulations  of  §  270.60  to  require  UIC 
facility  owner/ operators  to  submit 
certain  information  related  to  corrective 
action  with  their  UIC  applications.  As 
discussed  above,  in  a  few  cases,  an 
injection  well  which  requires  a  RCRA 
permit-by-rule  may  be  the  only  unit  at 
the  facility  which  requires  a  RCRA 
permit.  In  such  cases,  information  on 
SWMUs  at  the  facility  would  not  be 
obtained  through  a  RCRA  permit 
application  process  for  a  surface  facility. 
The  permit-by-rule  must,  therefore,  be 
the  vehicle  for  implementing  corrective 
action  at  such  facilities.  Since 
information  on  SWMUs  at  the  facility  is 
necessary  to  develop  any  required 
corrective  action  conditions  in  a  pefrmit. ' 
EPA  is  persuaded  that  submission  of 
this  information  (specified  in  today's 


rule  at  §  270.14(d))  should  be  a 
requirement  for  obtaining  a  permit-by- 
rule  for  hazardous  waste  injection  wells. 
Submission  of  this  information  is  a  step 
which  must  occur  prior  to  the  issuance 
of  the  permit-by-rule.  Only  after 
corrective  action  schedules  are  written 
in  a  RCRA  rider  to  the  permit  would  the 
w  ell  have  a  permit-by-rule.  The 
preamble  to  the  March,  1986  proposal 
indicated  that  EPA  was  considering 
amending  the  permit-by-rule  regulations 
{§  270.60)  to  include  such  a  requirement. 
'Today's  rule  Hnalizes  this  requirement. 

v.  Section  144.56  (Deleted).  Proposed 
§  144.56  has  been  deleted  from  this  final 
rule.  This  section  would  have 
established,  within  the  UIC  regulations, 
corrective  action  requirements  to 
implement  section  30O4(u)  for  the 
injection  well  through  UIC  permits.  This 
proposed  provision  would  have  had  the 
effect  of  implementing  corrective  action 
under  RCRA  section  3004(u)  for  the 
injection  well  under  one  permit,  and  for 
the  surface  units  at  the  facility  under  a 
different  permit  at  a  different  time.  Upon 
further  consideration,  EPA  has  decided 
against  adopting  this  approach.  This 
decision  is  in  keeping  with  the  language 
of  section  3004{u)  which  calls  for 
corrective  action  to  be  addressed  for  the 
entire  facility  at  the  time  the  RCRA 
permit  is  issued.  Section  3004(u)  is  a 
permit-related  authority;  EPA  has 
concerns  about  the  availability  of  this 
authority  outside  the  context  of  a  RCRA 
facility  permit.  Enforcement  authorities 
under  section  3008(h)  and  other 
authorities  will  be  used  as  necessary  to 
address  corrective  action  at  interim 
status  facilities  with  injection  wells 
prior  to  issuance  of  a  RCRA  permit. 

vi.  Comments  on  Applicability  of 
Section  3004(u)  to  Hazardous  Waste 
Injection  Wells.  Several  commenters  on 
the  proposed  rule  suggested  that  section 
3004(u)  authority  should  not  apply  at  all 
to  facilities  subject  to  permit-by-rule 
requirements.  The  Agency  reaffirms  its 
position,  stated  in  the  final  codification 
rule  issued  on  July  15. 1985  (50  FR 
28712).  that  it  sees  no  legal  basis  for 
departing  from  a  literal  reading  of  the 
statute,  which  appears  to  encompass 
any  section  3005(c)  permit  within  its 
mandate.  Permits  issued  under  section 
3G05(c)  include  those  for  any  facility 
conducting  or  planning  to  conduct 
treatment,  storage,  or  disposal  of 
hazardous  wastes.  None  of  these 
comments  argue  that  Class  I  wells  are 
outside  the  bounds  of  the  activities 
described;  they  argue  that,  because  the 
units  are  seeking  permits  under  the  UIC 
progfam  in  40  CFR  Part  144,  fKey  are  not 
seeking  a  permit  under  section  3005(c)  of 
RCRA.  Hazardous  waste  injection  wells 


seeking  UIC  permits  are  simultaneously 
seeking  RCRA  permits. 

RCRA.  as  well  as  EPA  regulations  (40 
CFR  270.1(c)  (2)  and  (3)).  contain 
exemptions  to  the  section  3005(c) 
permitting  requirements  for  specific 
types  of  facilities  treating,  storing,  or 
disposing  of  hazardous  waste.  For 
example,  section  3005(f)  of  RCRA 
specifically  exempts  facilities  with  coal 
mining  wastes  and  reclamation  permits 
from  coverage  by  regulations 
promulgated  under  Subtitle  C.  Such  a 
specific  exclusion  indicates  that 
Congress  consider  which,  if  any,  holders 
of  other  permits  should  be  exempt  from 
permitting  under  section  3005(c). 
Injection  wells,  however,  are  not 
specifically  exempted  by  Congress,  and, 
in  fact,  are  specifically  included  as 
requiring  a  RCRA  permit  under  40  CFR 
270.1(c)(1).  The  permit-by-rule  was 
established  to  acknowledge  that  the 
standards  already  established  under  the 
Safe  Drinking  Water  Act  would 
constitute  acceptable  standards  for 
RCRA  section  3005(c). 

One  commenter  suggested  that  EPA's 
proposed  regulation  regarding  standards 
for  managing  recycled  used  oil  (50  FR 
49212,  November  29, 1985)  is 
inconsistent  with  the  Agency  position 
that  corrective  action  applies  to 
facilities  subject  to  a  RCRA  permit-by- 
rule.  However,  the  situation  of  recycled 
oil  facilities  differs  significantly  from 
that  of  UIC  wells  operating  under  a 
permit-by-rule.  Section  3004(u)  clearly 
states  that  corrective  action  must  be 
addressed  in  permits  issued  under 
section  3005,  which  includes  permits- 
by-rule  for  injection  wells.  The  preamble 
to  the  proposed  recycled  used  oil  rule 
indicated  that  standards  promulgated 
under  section  3004(u)  would  not  apply  to 
certain  recycled  oil  facilities.  This  is 
because  recycled  oil  facilities  are 
subject  to  permitting  requirements  under 
section  3014(d),  rather  than  under 
section  3005(c).  Therefore,  the  corrective 
action  requirements  of  section  3004(u) 
do  not  apply.  Further,  the  recycled  oil 
proposal  should  not  be  considered  a 
statement  of  final  Agency  policy;  in  a 
Federal  Register  notice  at  51  FR  41903 
(November  19, 1986),  the  Agency 
indicated  that  the  used  oil  facility 
standards  require  further  study  before 
being  finalized.  The  limited  situation 
described  in  that  proposal  is  not 
analogous  to  a  facility  with  Class  I 
underground  injection  wells  which  inject 
hazardous  waste. 

vii.  Comments  on  Migration  Within 
Injection  Zone.  Two  commenters 
expressed  concern  that  corrective  action 
requirements  for  releases  which  migrate 
beyond  the  facility  boundary,  proposed 


in  §  144.56(c).  should  not  apply  to 
wastes  in  the  injection  zone  (a 
geological  formation  which  may  extend 
underground  beyond  the  property 
boundary  established  on  the  surface). 
EPA  has  already  stated  in  the  preamble 
to  the  final  codification  rule  issued  on 
July  15. 1985  (see  50  FR  28712)  that 
emplacement  of  liquids  into  an  injection 
zone  through  a  well  does  not  constitute 
a  release  from  a  solid  waste 
management  unit,  but  rather  is  migration 
within  a  unit.  Since  RCRA  corrective 
action  requirements  only  apply  to 
releases  of  hazardous  waste  or 
hazardous  constituents  from  solid  waste 
management  units,  the  requirements  do 
not  apply  to  the  wastes  within  an 
injection  zone  as  described  in  the 
comments. 

B.  Permits 

1.  Permit  Modifications 

Section  270.41(a)(3)  allows  permits  to 
be  modified  because  of  amended 
standards  or  regulations  only  if  the 
permittee  requests  such  modification.  In 
the  March  28, 1986  proposed  rule,  the 
Agency  proposed  to  expand  this 
provision  in  light  of  the  recent  statutory 
amendments  to  section  3005(c)  of  RCRA. 
This  amendment  allows  EPA  to  initiate 
modifications  to  a  permit  without  first 
receiving  a  request  from  the  permittee, 
in  cases  where  statutory  changes  or  new 
or  amended  regulatory  standards  affect 
the  basis  of  the  permit. 

Several  commenters  objected  to  the 
proposed  rule  on  the  grounds  that  it  was 
unnecessary  or  would  place  permitted 
facilities  in  jeopardy  of  permit  changes 
and  would  interfere  with  long-term 
planning.  Some  commenters  suggested 
that  EPA  not  initiate  permit 
modifications  except  according  to  the 
schedule  for  the  five-year  or  ten-year 
permit  renewal.  The  Agency  considered 
these  comments  but  is  promulgating  this 
section  as  proposed.  In  order  to 
minimize  threats  to  human  health  and 
the  environment,  the  Agency  considers 
it  important — and  consistent  with 
Congressional  intent — to  have  the 
regulatory  authority  to  modify  RCRA 
permits  when  statutory  changes  or  new 
regulations  affect  the  standards  on 
which  the  permits  were  based. 
Moreover,  EPA  does  not  believe  that 
this  requirement  will  unduly  restrict 
planning  efforts  at  RCRA  facilities. 
Permit  holders  will  be  protected  through 
standard  rulemaking  procedures  against 
arbitrary  or  unnecessary  changes,  as 
well  as  by  procedural  protections  built 
into  the  permit  modification  process. 
EPA  does  not  intend  to  use  this 
authority  for  minor  procedural  changes 
in  regulatory  requirements;  rather,  it  is 


intended  for  significant  amendments 
which  may  provide  a  substantial 
increase  in  protection  of  human  health 
or  the  environment  at  a  particular  site. 

The  Agency  also  disagrees  with  those 
commenters  who  suggested  that,  to 
avoid  potential  abuse.  EPA  should 
codify  specific  conditions  and  criteria 
for  reopening  permits  under  this 
provision.  The  Agency  believes  that  it 
would  be  unnecessarily  time-  and 
resource-consuming  to  issue  specific 
guidance,  criteria,  or  rules  for  its  use. 
EPA  will  use  this  authority  where  it  is 
necessary  to  protect  human  health  and 
the  environment,  and  does  not  believe 
that  it  should  be  limited  to  statutory 
provisions  intended  to  have  immediate 
effect,  as  one  commenter  suggested. 

In  a  related  activity.  EPA  has  recently 
completed  regulatory  negotiations  on 
RCRA  permit  modification  with 
representatives  of  industry.  States,  and 
public  interest  groups,  and  will  be 
issuing  a  proposed  rule  based  on  the 
results  of  these  negotiations.  While 
EPA's  proposal  on  permit  modifications 
may  substantially  alter  modification 
procedures,  it  will  retain  the  principle 
that  EPA  or  an  authorized  St:ite  may 
initiate  modification  procedures  in  cases 
where  permit  conditions  are 
inconsistent  with  new  statutory  or 
regulatory  requirements. 

2.  Permit  as  a  Shield 

The  March  28. 1986  proposed  rule 
sought  to  amend  the  "permit  as  a  shield" 
provision  (§  270.4(a))  to  clarify  that 
permittees  must  comply  with  new 
requirements  that  are  imposed  by 
statute  and  with  the  land  disposal 
regulations  promulgated  in  40  CFR  Part 
268. 

Several  comments  on  this  proposed 
amendment  addressed  the  question  of 
how  new  requirements  would  actually 
be  imposed  on  the  permittee:  that  is. 
whether  or  not  permits  would  have  to  be 
modified,  and  whether  or  not  authorized 
States  would  have  to  have  adopted 
these  requirements,  for  the  requirements 
to  be  enforceable.  EPA  emphasizes  that 
these  requirements  are  self- 
implementing  and  they  are  effective — 
and  enforceable — at  RCRA  facilities 
regardless  of  whether  or  not  the 
facility's  permit  has  specific  conditions 
that  require  compliance,  or.  for  changes 
imposed  by  HSWA.  an  authorized  State 
has  formally  incorporated  these 
requirements  into  its  regulations  (RCRA 
section  3006(g)).  In  fact,  it  is  the 
responsibility  of  the  owner/operator  to 
comply  with  these  requirements,  even 
where  there  arc  contrary  permit 
conditions  (e.g.,  after  certain  specified 
dates,  a  land  disposal  facility  is  not 
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allowed  to  accept  and  dispose  of  a 
restricted  waste,  unless  it  has  met  the 
required  treatment  standard,  regardless 
of  the  conditions  stated  in  the  facility's 
permit). 

Because  the  statutory  and  regulatory 
requirements  described  in  §  270.4^a)  are 
effective  regardless  of  permit  conditions, 
EPA  is  not  required  to  reopen  existing 
permits  to  incorporate  them  and 
generally  will  not  do  so.  However, 
permits  issued  after  the  effective  date  of 
a  regulatory  or  statutory  change  would 
generally  cite  these  requirements,  so 
that  their  applicability  would  be  clear 
both  to  the  permittee  and  the  public. 

3.  Permit  Conditions  as  Necessary  to 
Protect  Human  Health  and  rtie        | 
Environment  ' 

The  March  28. 1986  proposed  rule 
sought  to  amend  the  existing  general 
permit  application  requirements  under 
§  270.10  by  adding  a  new  paragraph  (k] 
establishing  the  Administrator's 
authority  to  require  information  from 
permit  applicants  concerning  permit 
conditions  necessary  to  protect  human 
health  and  the  environment.  The  Agency 
previously  codified  the  HSWA  provision 
which  allowed  EPA  to  establish  permit 
conditions  necessary  to  protect  human 
health  and  the  environment  in 
§  270.32(b)  (section  3005(c)). 

A  number  of  commenters  argued  that 
EPA's  "omnibus"  authority  under 
section  3005(c)  should  be  limited  to 
special  or  unique  circumstances 
different  from  those  addressed  in  the 
regulations  (such  as  the  permitting  of 
hazardous  waste  disposal /storage  in 
underground  mines),  or  to  additional 
permit  conditions  which  are  "absolutely 
necessary"  and  intended  to  be 
incorporated  in  all  similar  facility 
permits.  The  Agency  does  not  agree 
with  these  interpretations.  The  language 
of  section  3005(c)  as  amended  by  HPSWA 
gives  the  Agency  broad  authority  to 
impose  permit  conditions  necessary  to 
protect  human  health  and  the 
environment,  and  does  not  contain  the 
limitations  suggested  by  the 
commenters.  As  noted  in  the  preamble 
to  the  )uly  15, 1985  final  rule,  the  Agency 
believes  the  Congressional  intent 
underlying  this  provision  includes 
authorization  to  impose  permit 
conditions  beyond  those  mandated  by 
the  regulations.  Thus,  in  specific    i 
circumstances  where  regulatory 
requirements  may  be  inadequate,  the 
Agency  believes  that  the  use  of  3005(c) 
authority  is  not  limited  either  to  unique 
cases  or  to  "absolutely  necessary" 
conditions  affecting  ail  similar  facilities. 

EPA  agrees  with  those  commenters 
who  stated  that  the  authority  to  require 
submittal  of  information  to  support 


permit  conditions  that  are  imposed 
under  the  authority  of  §  270.32(b)  should 
be  used  sparing)y,  and  not  for  random 
and  unjustified  "fishing  expeditions,"  or 
for  conditions  unrelated  to  hazardous 
waste  activities.  The  Agency  intends  to 
use  this  requirement  only  where 
necessary  to  protect  human  health  and 
the  environment,  and  only  to  address 
specific  environmental  circumstances 
that  are  not  adequately  covered  in 
existing  regulations.  Therefore, 
§  270.10(k)  is  finalized  as  proposed. 

4.  Post-closure  Permits 

/.  Applicability  and  Effective  Date 

Section  30G5(i)  of  RCRA  requires  that 
all  landfills,  surface  impoundments, 
waste  piles  and  land  treatment  units 
which  received  hazardous  wastes  after 
July  26, 1982,  comply  with  the  same 
groundwater  monitoring,  unsaturated 
zone  monitoring,  and  corrective  action 
requirements  that  apply  to  new  units.  To 
implement  this  requirement,  EPA 
proposed  an  amendment  to  §  270.1(0)" 
that  would  require  post-closure  permits 
for  all  land  disposal  units  receiving 
hazardous  wastes  after  that  date.  This 
proposed  amendment  was  intended  to 
establish  consistency  between  the  Part 
264  groundwater  protection 
requirements  and  the  requirement  to 
obtain  post-closure  permits.  Previously, 
post-closure  permits  were  required  for 
land  disposal  units  which  closed  after 
January  26, 1983.  while  new  section 
3005(i)  hnposed  Part  264  Subpart  F 
requirements  on  any  land  disposal  unit 
which  received  wastes  after  July  26, 
1982. 

The  Agency  received  numerous 
comments  on  this  proposal.  Several 
commenters  supported  the  proposal, 
whereas  others  questioned  EPA's  basic 
authority  to  required  post-closure 
permits  for  RCRA  facilities  in  general, 
and  specifically  for  surface 
impoundments  which  closed  by  removal 
under  interim  status.  The  commenters 
cited  the  language  of  §  270.1(c).  which 
requires  post-closure  permits  for  units 
which  are  subject  to  post-closure  care 
requirements  of  §  264.117.  The 
commenters  argued  that  impoundments 
which  closed  under  interim  status  would 
not  be  required  to  receive  post-ctesufe 
permits,  since  they  are  not  subject  to 
S  264.117.  EPD  does  not  agree  with  the 
commenters  who  argue  that  EPA  does 
not  have  authority  to  require  RCRA 
permits  for  facilities  during  a  "post- 
closure"  period.  See  47  FR  32291,  32292. 
32336  (July  26, 1982).  Furthermore,  EPA 
has  always  intended  that  land  disposal 
units  that  received  waste  after  the 
effective  date  of  Part  264  regulations 
must  obtain  permits  and  meet  Part  264 


requirements,  even  if  they  dose  under 
interim  status  (see  47  FR  32336  fjuljf  26. 
1982)).  In  additional,  new  section  3005(i) 
makes  compliance  with  certain  Part  264 
rules  a  statutory  requirement.  Section 
3005(i)  subjects  interim  status  regulated 
units  to  those  ground-water  monitoring, 
unsaturated  zone  monitoring  and 
corrective  action  requirements  which 
are  appHcable  to  new  permitted  units. 
Therefore,  since  a  permitted  unit  would 
be  required  to  meet  permit  conditions 
providing  for  post-closure  care  if  closure 
by  removal  failed  to  meet  the  standard 
of  §  264.228,  interim  status  units  must  be 
treated  in  the  same  manner.  EPA  thus 
rejects  the  commenters*  contention  that 
post-closure  permits  cannot  be  required 
for  units  which  closed  under  interim 
status.  In  today's  final  rule,  the  proposal 
to  amend  §  270.1(c)  by  eliminating  the 
reference  to  §  264.117  has  been  adopted. 
This  clarifies  that  units  which  close  by 
removal  under  interim  status  rules  are 
subject  to  post-closure  requirements. 

Several  commenters  argued  that 
requiring  post-closure  permits  for  land 
disposal  units  that  received  wastes  after 
July  26. 1982  increases  the  permit  burden 
on  the  Agency  and  industry 
unnecessarily.  Alternatives  to  the 
proposed  post-dosure  permit 
requirement  were  suggested,  including 
(1)  amending  Part  264  Subpart  F  so  that 
it  would  apply  only  when  a  release  is 
indicated  by  Part  265  monitoring,  and  {2} 
relying  solely  on  the  interim  status 
closure  and  post-dosure  requirements  of 
Part  265  to  provide  the  requisite 
groundwater  protection  measures. 
Section  3005(i)  prohibits  both 
alternatives,  since  it  requires  units  to 
meet  the  Part  264  standards. 
Furthermore,  the  Agency  is  persuaded 
that  the  groundwater  protection 
standards  of  Part  264  provide  a  more 
environmentally  protective  mechanism 
for  addressing  goundwater  protection  at 
closed  facilities  than  would  be  obtained 
through  mterim  status  closure  and  post- 
closure  requirements. 

Several  commenters  argued  that  the 
proposed  rule  would  create  a  "loophole" 
in  the  applicability  of  post-dosure 
permits.  The  proposal,  in  tying 
applicability  of  post-closure  permits  to 
the  receipt  of  waste  after  July  26. 1982, 
would  not  have  required  post-closure 
permits  for  units  which  stopped 
receiving  wastes  prior  to  that  date,  but 
which  did  not  complete  closure  until 
after  January  26. 1983.  Thus,  some  units 
which  previously  were  subject  to  the 
post-closure  permits  requirement  (I.e., 
that  closed  after  1/26/83).  would  be 
released  from  such  Tequirerabnts  under 
the  proposal.  EPA  agrees  that  such  a 
loophole  is  not  desirable.  Therefore, 
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todays  final  rule  differs  from  the 
proposed  revision  to  §  270.1(c)  by 
requiring  post-closure  permits  for  any 
landfill,  surface  impoundment,  waste 
pile,  or  land  treatment  unit  which 
received  waste  after  July  26, 1982,  or 
which  dosed  after  January  26. 1983.  The 
term  "dosure"  in  this  context  has  been 
clarified  to  mean  certification  of  dosure 
according  to  §  265.115.  An  exception  to 
this  post-dosure  permit  requirement 
would  be  in  the  case  of  units  which 
close  by  removal  or  decontamination 
according  to  the  requirements  of  Part 
264  (i.e..  §§  264.228.  264.258.  264.280(e): 
See  following  discussion). 

ii.  Closure  by  Removal.  The  preamble 
to  the  proposed  rule  also  discussed  how 
the  proposal  will  affect  regulated  units 
which  close  by  removal  according  to 
Part  265.  The  preamble  acknowledged 
that  permitted  surface  impoundments, 
waste  piles,  and  land-treatment  units 
need  not  conduct  post-closure  care 
under  a  post-closure  permit  if  they 
satisfy  the  requirements  for  closure  by 
removal  or  decontamination  in 
§  §  264.228  (for  surface  impoundments). 
264.258  (for  waste  piles),  or  264.280(e) 
(for  land  treatment  units).  However,  the 
interim  status  units  that  closed  by 
removal  under  Part  265  standards  as 
written  prior  to  the  recent  promulgation 
of  conforming  changes  to  the  Part  265 
closure  standards,  may  not  meet  Part 
264  standards  for  closure  by  removal. 
Such  units  would  retain  post-closure 
responsibilities,  including  the 
requirement  to  obtain  post-closure 
permits.  The  recent  conforming  changes 
rule  made  the  interim  status  standards 
for  closure  by  removal  for  surface 
impoundments  equivalent  to  the 
permitting  standards  for  surface 
impoundment  closures.  See  52  FR  8704 
(March  19, 1987). 

The  preamble  to  the  March  28, 1986 
proposal  requested  comment  on  whether 
all  facilities  that  closed  by  removal 
under  Part  265  be  considered  subject  to 
post-closure  permitting  requirements,  or 
whether  EPA  should  allow  facilities  to 
demonstrate  that  they  complied  with 
Part  264  closure  standards,  and  thus  do 
not  require  post-closure  permits.  A 
number  of  commenters  supported  the 
idea  of  a  equivalency  demonstration 
which  would  serve  to  establish  whether 
a  closed  unit  met  the  Part  264  standards, 
and  which  would  be  implemented 
through  a  process  which  EPA  would 
define.  One  commenter  suggested  that 
EPA  or  the  state  should  base  the 
determination  of  equivalency  on  a 
review  of  the  dosure  plan  and  its 
implementation.  Another  commenter 
supported  the  idea  of  using  the  post- 
closure  permit  application  process  to 


gather  necessary  information  on  which 
to  base  a  determination  of  equivalency. 
Several  commenters  opposed  an 
alternative  to  the  post-closure  permitting 
process  for  making  such  determinations, 
since  they  believed  it  would  involve  less 
public  participation.. lacked  a  corrective 
action  "trigger,"  and  would  not  assure 
that  Part  264  standards  were  met. 

After  considering  these  comments. 
EPA  has  decided  to  use  the  Part  B 
permit  application  process  as  the 
primary  mechanism  for  collecting  the 
information  to  allow  a  determination  to 
be  made  as  to  whether  a  regulated  unit 
which  closed  by  removal  or 
decontamination  did  so  in  compliance 
with  the  corresponding  requirements  of 
Part  264.  The  Part  B  application  process 
is  a  well-established  system  for 
reviewing  the  types  of  groundwater,  soil 
and  other  sampling  and  analytical  data 
that  will  typically  be  required  in 
determining  the  "equivalency"  of 
interim  status  closure.  However,  the 
Agency  has  decided  that  an  owner- 
operator  should  be  allowed  to 
demonstrate  that  a  unit  has  been  closed 
in  accordance  with  the  Part  264  closure 
by  removal  or  decontamination 
standards,  without  having  to  submit  a 
full  Part  B  application  for  a  post-closure 
permit.  Therefore,  the  Agency  is 
establishing  a  mechanism  in  today's 
rulemaking  to  allow  such  "equivalency 
demonstrations"  to  be  made  outside  the 
Part  B  permit  process. 

As  provided  by  §  270.1  (c)(5)(ii) 
(promulgated  today)  an  owner/operator 
may  request  the  Regional  Administrator 
to  determine  whether  a  post-cloture 
permit  is  required  for  a  surface 
impoundment,  waste  pile  or  land 
treatment  unit  that  closed  according  to 
Part  265  closure  standards.  These 
requests  may  be  submitted  at  any  time 
at  the  discretion  of  the  owner/operator, 
including  when  EPA  calls  in  the  Part  B 
post-dosure  permit  application.  If  the 
owner  or  operator  has  not  previously 
submitted  a  Part  B  permit  application, 
he  must  provide  sufficient  information, 
including  data  on  contaminant  levels  in 
soil  and  ground  water,  to  demonstrate 
that  the  applicable  Part  264  standards 
for  closure  by  removal  or 
decontamination  have  been  met. 

The  Agency  will  review  the 
information  to  determine  whether  the 
"equivalency"  of  the  closure  has  been 
successfully  demonstrated.  If  EPA 
determines  that  the  interm  status 
closure  has  met  the  appropriate  Part  264 
closure  standard,  a  full  Part  B  permit 
application  will  not  be  required  to  be 
submitted,  nor  will  a  post-closure  permit 
be  issued.  The  Agency  will  give  public 
notice  of  such  determinations  and 


provide  the  opportunity  for  public 
comment  using  a  procedure  that 
parallels  the  closure  plan  approval 
procedures  outlined  in  §  265.112(d)(4).  If 
EPA  determines  that  the  closure  does 
not  meet  the  Part  264  standards,  the 
owner/operator  will  be  required  to 
submit  a  PartB  permit  application 
containing  all  the  applicable  information 
in  accordance  with  Part  270,  and  EPA 
will  issue  a  post-closure  permit.  EPA 
anticipates  that  the  number  of  "non- 
equivalent"  interim  status  closures  will 
decrease  as  the  new  conforming 
changes  rule  takes  effect.  This 
determination  process  will  apply 
primarily  to  closures  completed  under 
the  previous  interim  status  rules. 

It  should  be  understood  that  the 
process  of  demonstrating  equivalency  of 
closure  will  not  affect  the  due  date  of  a 
Part  B  application  once  it  has  been 
requested.  If  a  petition  is  submitted  after 
a  Part  B  hers  been  requested,  it  may  be 
difficult  for  the  Agency,  given  the  time 
required  to  review  the  data  and  process 
the  petition,  to  make  a  determination 
well  in  advance  of  the  Part  B  due  date. 
This  could  create  difficulties,  especially 
when  a  petition  is  rejected,  allowing 
little  time  for  the  owner/operator  to 
prepare  a  Part  B  by  the  specified  due 
date.  The  Agency  therefore  urges 
owners/operators  who  intend  to  submit 
equivalency  demonstrations  to  do  so 
before  the  facility's  Part  B  is  requested. 

One  commenter  on  the  proposed  rule 
raised  concerns  regarding  facilities 
which  are  able  to  successfully 
demonstrate  "equivalency"  for  a  closed 
unit,  and  which  thereby  may  not  be 
required  to  obtain  a  post-closure  permit 
for  the  facility.  Specifically,  the 
commenter  noted  that  the  absence  of  a 
permitting  requirement  would  relieve 
the  owner/ operator  of  the  responsibility 
for  complying  with  section  30O4(u) 
corrective  requirements.  The  commenter 
further  argued,  that,  although  such 
facilities  will  be  subject  to  section 
3008(h)  interim  status  corrective  action 
order  authority,  this  enforcement 
authority  is  an, "inadequate  substitute" 
for  section  3004(u)  is  obtaining 
corrective  action. 

EPA  does  not  agree  that  the  section 
3008(h)  authority  is  inadequate  as  a 
means  of  addressing  necessary 
corrective  action  at  facilities  with  units 
that  have  successfully  demonstrated 
equivalent  closure  by  removal.  Section 
3008(h)  is  substantially  identical  to 
section  3004(u)  in  terms  of  the  type  and 
scope  of  cleanup  actions  which  can  be 
required  of  facility  owner/operators. 
Although  procedurally  the  two 
authorities  differ,  and  the  enforcement 
authority  is  discretionary  in  the  sense 
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that  it  is  not  automatically  triggered 
upon  issuance  of  a  permit,  it  is  the 
Agency's  view  that  section  3008(h)  can 
and  will  be  used  effectively  to  address 
necessary  corrective  action 
requirements  at  facilities  which  will  not 
require  post-closure  permits  due  to 
"equivalent"  closure. 

IV.  Stale  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State  (See  40  CFR 
Part  271  for  the  standards  and         j 
requirements  for  authorization.)       ' 
Following  authorization.  EPA  retains 
enforcement  authority  under  sections 
3006,  7003,  and  3013  of  RCRA.  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  HSWA.  a  State  with  fina 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  the  Federal  program.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  in  a  State 
where  the  State  was  authorized  to  issue 
permits.  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obligated  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adapted 
the  requirements  as  State  law. 

In  contrast,  under  section  3006(g)  of 
RCRA.  42  U.S.C.  6926^).  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  they  take  effect 
in  nonauthorized  States.  EPA  is  directed 
to  carry  out  those  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization,  the  HSWA 
requirements  are  applied  by  EPA  in 
authorized  States  in  the  interim. 

Today's  rule  is  promulgated  pursuant 
to  RCRA  sections  3004(u).  3004(v)  and 
3005(i).  These  provisions  were  added  by 
HSWA.  Therefore,  the  Agency  is  adtfing 
the  requirement  to  Table  1  in  |  27t.l(j) 
which  identifies  the  Federal  program 
requirements  that  are  promulgated 
pursuant  to  HSWA  and  that  take  effect 
in  all  States,  regardless  of  their 
authorization  status.  States  may  apply 
for  either  interim  or  final  authorization 
for  the  HSWA  provisions  identiTved  in 
Table  1,  as  discussed  in  the  following 
section  of  this  preamble. 


B.  Effect  on  State  Authorizations 

As  noted  above,  EPA  will  implement 
today's  rule  in  authorized  States  unttf 
they  modify  their  programs  to  adopt 
these  rules  and  the  modification  is 
approved  by  EPA.  Because  the  rule  is 
promulgated  pursuant  to  HSWA,  a  State 
submitting  a  program  modification  may 
apply  to  receive  either  interim  or  final 
authorization  under  section  3006(g)(2)  or 
3006(b),  respectively,  on  the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalent  to  EPA's.  The 
procedures  and  schedule  for  State 
program  modifications  for  either  interim 
or  final  authorization  are  described  in  40 
CFR  271.21.  It  should  be  noted  that  all 
HSWA  interim  authorizations  will 
expire  January  1, 1993  (see  §  271.24(c)). 

40  CFR  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes,  and  must 
subsequently  submit  the  modifications 
to  EPA  for  approval.  The  deadline  for 
State  program  modifications  for  this  rule 
is  July  1. 1989  (or  July  1, 1990  if  a  state 
statutory  change  is  needed).  These 
deadlines  can  be  extended  in  certain 
cases  (40  CFR  271.21(e)(3)).  Once  EPA 
approves  the  modification,  the  State 
requirements  become  Subtitle  C  RCRA 
requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
rule.  These  State  regulations  have  not 
been  assessed  against  the  Federal 
regulations  beings  promulgated  today  to 
determir>e  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  inrplement  these 
requirements  in  lieu  of  EPA  until  the 
State  program  modification  is  approved. 
Of  course,  States  with  existing 
standards  may  continue  to  administer 
and  enforce  their  standards  as  a  matter 
of  State  law.  In  implementing  the 
Federal  program,  EPA  will  work  with 
States  under  cooperative  agreements  to 
minimize  duplication  of  efforts.  In  many 
cases  EPA  will  be  able  to  defer  to  the 
States  in  their  efforts  to  implement  their 
programs,  rather  than  take  separate 
actions  under  Federal  authority. 
States  that  submit  their  official 
applications  for  final  authorization  less 
than  12  months  after  the  effective  date 
of  these  standards  are  not  required  to 
include  standards  equivalent  to  ftese 
standards  in  their  application.  However, 
the  State  must  modify  its  program  by  the 
deadhne  set  forth  in  i  271.21(e).  States 
that  submit  official  applications  for  final 
authorization  12  months  after  the 
effective  date  of  these  standards  must 
include  standards  equivalent  to  these 


standards  in  their  application.  The 
process  and  schedule  for  final  State 
authorization  appKcations  is  described 
in  40  CFR  2n. 3. 

It  should  be  noted  that  authorized 
Stales  are  only  required  to  modify  their 
programs  when  EPA  promulgates 
Federal  standards  that  are  more 
stringent  or  broader  in  scope  than  the 
existing  Federal  standards.  However, 
none  of  the  standards  promulgated 
today  are  considered  to  be  less  stringent 
than  or  to  reduce  the  scope  of  the 
existing  Federal  requirements. 

V.  Effective  Dates 

EPA  believes  it  has  a  sound  basis  for 
suspending  the  statutory  six-month 
effective  date  (RCRA  section  3010(b)) 
for  certain  provisions  promulgated 
today.  HSWA  amended  section  3010(b) 
to  provide  that  EPA  may  shorten  or 
provide  for  an  immediate  effective  date 
where  (1)  the  regulated  community  does 
not  need  six  months  to  come  into 
compliance.  (2)  the  regulation  responds 
to  an  emergency  situation,  or  (3)  there  is 
other  good  cause.  Sections  144.1(h)  and 
265.1(c)(2)  (which  is  deleted  by  this  rule) 
are  not  new  requirements  but  merely 
clarify  that  a  UlC  well  may  obtain  a  UIC 
permit  under  Part  144  but  still  maintain 
RCRA  interim  status.  The  sections 
outlining  information  necessary  for 
con^ctive  action  permit  decisions 
(§  144.31(g),  270.14  (c)  and  (d),  and 
270.60(b)(3)fii))  are  necessary  to  process 
what  is  already  a  statutory  requirement. 
In  most  cases  the  authority  to  request 
the  information  already  exists.  For  other 
provisions  of  today's  rulemaking 
relating  to  corrective  action  and 
permitting  requirements,  EPA  believes 
that  the  regulated  community  does  not 
need  six  months  to  come  into 
compliance  with  these  regulations. 
Therefore,  §§  265.1(c)(2).  270.1(c). 
270.4(a)  270.10(k).  270.14  (c)  and  (d), 
270.41(a)(3),  270.60(bM3Kii)  and  271.1(j) 
will  become  effective  in  thirty  days,  as 
required  by  the  Administrative 
Procedures  Act,  5  U.S.C.  553(d). 

In  addition  regulations  pertaining  to 
corrective  action  beyond  the  facility 
boundary  (§§  264.100(e)  and  264.101(c)), 
implementing  section  3004(v)  of  RCRA. 
will  become  effective  on  the  date  of 
promulgation.  Section  3004{v)  requires 
the  Agency  to  amend  its  regulatory 
standards  to  address  corrective  actions 
beyond  the  facility  boundary  and  states 
that  these  amendments  "shall  take 
effect  immediately  upon  promulgation, 
notwithstanding  section  3010(b)  *  *  *.'* 
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VI.  Regulatory  Analyses 

A.  Regulatory  Impact  Analysis 

Executive  Order  No.  12291  requires 
each  Federal  agency  to  determine  if  a 
regulation  is  a  "major"  rule  as  defined 
by  the  order  and  "to  the  extent 
permitted  by  law."  to  prepare  and 
consider  a  Regulatory  Impact  Analysis 
(RIA)  in  connection  with  every  major 
rule. 

This  rule  establishes  several 
information  requirements,  and  merely 
codifies  corrective  action  requirements 
for  releases  migrating  beyond  the 
property  boundary.  It  does  not  however, 
establish  the  specific  levels  that 
facilities  must  meet  in  taking  corrective 
actions.  The  Agency  intends  to  specify 
these  levels  in  a  proposed  rule  being 
developed  under  section  3004(u)  of 
RCRA,  along  with  a  complete 
assessment  of  the  costs,  impacts  and 
benefits. 

The  regulatory  impact  analysis  for 
today's  rule,  therefore,  only  addressed 
the  costs  associated  with  new 
information  requirements.  These 
information  requirements  alone  do  not 
impose  costs  that  would  make  it  a  major 
rulemaking  as  defined  by  Executive 
Order  No.  12291.  This  regulation  is  thus 
not  considered  to  be  a  major  rule. 

A  complete  assessment  of  the  impacts 
of  the  section  3004  (u)  and  (v)  corrective 
action  requirements  which  EPA 
anticipates  to  be  major,  will  be 
addressed  in  the  RIA  that  is  now  being 
prepared  as  part  of  the  section  3004(u) 
regulations.  "Hie  RIA  \n\\  accompany  tfie 
section  3004(u)  rule  when  it  is  proposed. 

This  final  rule  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  lot  review  as  required  by 
Executive  Order  No.  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq.,  at  the  time  an  agency 
publishes  any  proposed  or  final  rule  in 
the  Federal  Register,  it  must  prepare  a 
Regulatory  Flexibility  Analysis  which 
describes  the  impact  of  the  rule  on  small 
businesses  and  organizations,  unless  the 
Agency's  Administrator  certifies  that  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Agency  has  examined  the  final 
rule's  potential  impacts  on  small 
business  and  has  concluded  that  this 
regulation  will  not  have  a  signficant 
impact  on  a  substantial  number  of  small 
entities.  In  a  cost  analysis 
accompanying  the  March  28, 1986 
proposal,  EPA  compared  potential  costs 
of  compliance  to  its  1962  implementation 
criteria  for  a  Regulatory  FlexibiUty 
Analysis.  Under  the  most  stringent 


regulatory  scenario,  neither  costs  nor 
impacts  of  the  proposed  rule  met  the 
criteria  for  significant  impact  Therefore, 
this  final  rule  does  not  require  a 
Regulatory  Flexibihty  Analysis. 

Accordingly,  I  hereby  certify  that  this 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

C.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980,  44  U.S.C  3501  et  seq^  EPA  must 
estimate  the  paperwork  burden  created 
by  any  information  collection  request 
contained  in  the  proposed  or  final  rule. 

The  information  collection 
requirements  in  this  final  rule  have  been 
approved  by  OMB  in  accordance  with 
the  Paperwork  Reduction  Act  of  1980 
and  were  assigned  OMB  Control  Nos. 
2050-0009,  2050-0002.  and  2050-0007. 

List  of  Subjects 

40  CFR  Part  144 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Hazardous  waste.  Indian 
lands,  Reporting  and  record-keeping 
requirements.  Surety  bonds.  Water 
supply. 

40  CFR  Part  264 

Hazardous  waste.  Insurance, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 
Security  measures.  Surety  bonds.  Water 
supply. 

40  CFR  Part  265 

Hazardous  waste,  Insurance, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 
Security  measures.  Surety  bonds.  Water 
supply. 

40  CFR  Part  270 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Hazardous  waste. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

49  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 


Dated:  November  16. 1967. 
Lee  M.  Thomas, 
Adwinislrator. 

Therefore,  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  144— REQUIREMENTS  FOR  THE 
UNDERGROUND  INJECTION 
CONTnOL  PROGRAM 

1.  The  authority  citation  for  Part  144  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  300(0  et  seq.;  and  42 
U.S.C.  6901  et  seq. 

2.  In  §  144.1,  paragraph  (h)  is  added  to 
read  as  follows: 

§  144.1    Purpose  and  scope  of  Part  144. 

*        *        •        *        • 

(h)  Interim  Status  Under  RCRA  for 
Class  I  Hazardous  Waste  Injection 
Wells.  The  minimum  national  standards 
which  define  acceptable  injection  of 
hazardous  waste  during  the  period  of 
interim  status  under  RCRA  are  set  out  in 
the  applicable  provisions  of  this  Part, 
Parts  146  and  147.  and  §  265.430  of  this 
chapter.  The  issuance  of  a  UIC  permit 
does  not  automatically  terminate  RCRA 
interim  status.  A  Class  I  well's  interim 
status  does,  however,  automatically 
terminate  upon  issuance  to  that  well  of  a 
RCRA  permit,  or  upon  the  well's 
receiving  a  RCRA  permit-by -rule  under 
§  270.60(b)  of  this  chapter.  Thus,  until  a 
Class  I  well  injecting  hazardous  waste 
receives  a  RCRA  permit  or  RCRA 
permit-by-rule,  the  well's  interim  status 
requirements  are  the  applicable 
requirements  imposed  pursuant  to  this 
Pari  and  Parts  146. 147,  and  265  of  this 
chapter,  including  any  requirements 
imposed  in  the  UIC  permit 

3.  In  S  144.31,  paragraph  (g)  is  revised 
to  read  as  follows: 

§  1 44.3 1    AppHcation  for  a  permit; 
authorization  by  permlL 

(g)  Information  Requirements  for 
Class  I  Hazardous  Waste  Injection 
Wells  Permits.  (1)  The  following 
information  is  required  for  each  active 
Class  I  hazardous  waste  injection  well 
at  a  facility  seeking  a  UIC  permit: 

(i)  Dates  well  was  operated. 

(ii)  Specification  of  all  wastes  which 
have  been  injected  in  the  well,  if 
available. 

(2)  The  owner  or  operator  of  any 
facility  containing  one  or  more  active 
hazardous  waste  injection  wells  must 
submit  all  available  information 
pertaining  to  any  release  of  hazardous 
waste  or  constituents  from  any  active 
hazardous  waste  injection  well  at  the 
facility. 
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(3)  The  owner  or  operator  of  any 
f.icility  containing  one  or  more  active 
Class  1  hazardous  waste  injection  wells 
must  conduct  such  preliminary  site 
investigations  as  are  necessary  to 
determine  whether  a  release  is 
occurring,  has  occurred,  or  is  likely  to 
have  occurred. 

PART  264—STANDARDS  FOR  THE 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACILITIES 


i 


264  is 


4.  The  authority  citation  for  Pa 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6924.  and 
6925. 

5.  Section  264.100  is  amended  by 
redesignating  paragraph  (e)  (1]  and  (2) 
as  (e)  (3)  and  (4),  by  adding  new 
paragraphs  (e)  (1)  and  (2),  and  by 
revising  the  introductory  text  of 
paragraph  (e)  to  read  as  follows: 

§264.100    Corractive  action  program. 


(e)  In  addition  to  the  other 
requirements  of  this  section,  the  owner 
or  operator  must  conduct  a  corrective 
action  program  to  remove  or  treat  in 
place  any  hazardous  constituents  under 
S  264.93  that  exceed  concentration  limits 
under  S  264.94  in  groundwater. 

(1)  Between  the  compliance  point 
under  S  264.95  and  the  downgradient 
property  boundary;  and 

(2)  Beyond  the  facility  boundary, 
where  necessary  to  protect  human 
health  and  the  environment,  unless  the 
owner  or  operator  demonstrates  to  the 
satisfaction  of  the  Regional 
Administrator  that,  despite  the  owner's 
or  operator's  best  efforts,  the  owner  or 
operator  was  unable  to  obtain  the 
necessary  permission  to  undertake  such 
action.  The  owner/operator  is  not 
relieved  of  all  responsibility  to  clean  up 
a  release  that  has  migrated  beyond  the 
facility  boundary  where  off-site  access 
is  denied.  On-site  measures  to  address 
such  releases  will  be  determined  on  a 
case-by-case  basis. 
***** 

6.  In  S  264.101,  paragraph  (c]  is  added 
to  read  as  follows: 

§  264.101    Corractiva  action  for  solid 
wasta  managemant  unHa. 


(c)  The  owner  or  operator  must 
implement  corrective  actions  beyond  the 
facility  property  boundary,  where 
necessary  to  protect  human  health  and 
the  environment,  unless  the  owner  or 
operator  demonstrates  to  the      1 
satisfaction  of  the  Regional        | 
Administrator  that,  despite  the  owner's 


or  operator's  best  efforts,  the  owner  or 
operator  was  unable  to  obtain  the 
necessary  permission  to  undertake  such 
actions.  The  owner/operator  is  not 
relieved  of  all  responsibility  to  clean  up 
a  release  that  has  migrated  beyond  the 
fdcility  boundary  where  off-site  access 
is  denied.  On-site  measures  to  address 
such  releases  will  be  determined  on  a 
case-by-case  basis.  Assurances  of 
financial  responsibility  for  such 
corrective  action  must  be  provided. 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT.  STORAGE  AND 
DISPOSAL  FACILITIES 

7.  The  authority  citation  for  Part  265  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6924. 
6925.  and  6935. 

§265.1    (Amandedl. 

8.  In  S  265.1  paragraph  (c)(2)  is 
removed  and  reserved. 

PART  270-EPA-ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

9.  The  authority  citation  for  Part  270  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912.  6924,  6925, 
6927,  6939,  and  6974. 

10.  In  S  270.1.  the  introductory  text  of 
paragraph  (c)  is  revised  and  paragraphs 
(c)(5)  and  (c)(6)  are  added  to  read  ars 
follows: 

§  270.1    Purpoaa  and  scope  of  tt>ese 

regulations. 

***** 

(c)  Scope  of  the  RCRA  Permit 
Requirement.  RCRA  requires  a  permit 
for  the  "treatment."  "storage."  and 
"disposal"  of  any  "hazardous  waste"  as 
identified  or  listed  in  40  CFR  Part  261. 
The  terms  "treatment,"  "storage." 
"disposal."  and  "hazardous  waste"  are 
defined  in  9  270.2.  Owners  and  operators 
of  hazardous  waste  management  units 
must  have  permits  during  the  active  life 
(including  the  closure  period)  of  the  unit. 
Owners  or  operators  of  surface 
impoundments,  landfills,  land  treatment 
units,  and  waste  pile  units  that  received 
wastes  after  July  26, 1982,  or  that 
certified  closure  (according  to  1 265.115) 
after  January  26, 1983,  must  have  post- 
closure  permits,  unless  they 
demonstrate  closure  by  removal  as 
provided  under  §  270.1(c)  (5)  and  (6).  If  a 
post-closure  permit  is  required,  the 
permit  must  address  applicable  Part  264 
Groundwater  Monitoring.  Unsaturated 
Zone  Monitoring,  Corrective  Action,  and 


Post-closure  Care  Requirements  of  this 

chapter. 

.        *        *        ♦        * 

(5)  Closure  by  removal.  Owners/ 
operators  of  surface  impoundments, 
land  treatment  units,  and  waste  piles 
closing  by  removal  or  decontamination 
under  Part  265  standards  must  obtain  a 
post-closure  permit  unless  they  can 
demonstrate  to  the  Regional 
Administrator  that  the  closure  met  the 
standards  for  closure  by  removal  or 
decontamination  in  §  264.228, 
§  264.280(e).  or  §  264.258.  respectively. 
The  demonstration  may  be  made  in  the 
following  ways: 

(i)  If  the  owner/operator  has 
submitted  a  Part  B  application  for  a 
post-closure  permit,  the  owner/operator 
may  request  a  determination,  based  on 
information  contained  in  the 
application,  that  section  264  closure  by 
removal  standards  were  met.  If  the 
Regional  Administrator  believes  that 
§  264  standards  were  met.  he/she  will 
notify  the  public  of  this  proposed 
decision,  allow  for  public  comment,  and 
reach  a  final  determination  according  to 
the  procedures  in  paragraph  (c)(6)  of  this 
section. 

(ii)  If  the  owner/operator  has  not 
submitted  a  Part  B  application  for  a 
post-closure  permit,  the  owner/operator 
may  petition  the  Regional  Administrator 
for  a  determination  that  a  post-closure 
permit  is  not  required  because  the 
closure  met  the  applicable  Part  264 
closure  standards. 

(A)  The  petition  must  include  data 
demonstrating  that  closure  by  removal 
or  decontamination  standards  were  met, 
or  it  must  demonstrate  that  the  unit 
closed  imder  State  requirements  that 
met  or  exceeded  the  applicable  264 
closure-by-removal  standard. 

(B)  The  Regional  Administrator  shall 
approve  or  deny  the  petition  according 
to  the  procedures  outlined  in  paragraph 
(c)(6)  of  this  section. 

(6)  Procedures  for  closure 
equivalency  determination,  (i)  If  a 
facility  owner/operator  seeks  an 
equivalency  demonstration  under 
§  270.1(c)(5),  the  Regional  Administrator 
will  provide  the  public,  through  a 
newspaper  notice,  the  opportunity  to 
submit  written  comments  on  the 
information  submitted  by  the  owner/ 
operator  within  30  days  from  the  date  of 
the  notice.  The  Regional  Administrator 
will  also,  in  response  to  a  request  or  at 
his/her  own  discretion,  hold  a  public 
hearing  whenever  such  a  hearing  might 
clarify  one  or  more  issues  concerning 
the  equivalence  of  the  Part  265  closure 
to  a  Part  264  closure.  The  Regional 
Administrator  will  give  public  notice  of 
the  hearing  at  least  30  days  before  it 


occurs.  (Public  notice  of  the  hearing  may 
be  given  at  the  same  time  as  notice  of 
the  opportunity  for  the  public  to  submit 
written  comments,  and  the  two  notices 
may  be  combined.) 

(ii)  The  Regional  Administrator  will 
determine  whether  the  Part  265  closure 
met  264  closure  by  removal  or 
decontamination  requirements  within  90 
days  of  its  receipt.  If  the  Regional 
Administrator  finds  that  the  closure  did 
not  meet  the  applicable  Part  264 
standards,  he/she  will  provide  the 
owner/operator  with  a  written 
statement  of  the  reasons  why  the 
closure  failed  to  meet  Part  264 
standards.  The  owner/ operator  may 
submit  additional  information  in  support 
of  an  equivalency  demonstration  within 
30  days  after  receiving  such  written 
statement.  The  Regional  Administrator 
will  review  any  additional  information 
submitted  and  make  a  final 
determination  within  60  days. 

(iii)  If  the  Regional  Administrator 
determines  that  the  facility  did  not  close 
in  accordance  with  Part  264  closure  by 
removal  standards,  the  facility  is  subject 
to  post-closure  permitting  requirements. 

11.  In  §  270.4,  paragraph  (a)  is  revised 
to  read  as  follows: 

§270.4    Effect  Of  a  permit. 

(a)  Compliance  with  an  RCRA  permit 
during  its  term  constitutes  compliance 
for  purpose  of  enforcement,  with 
Subtitle  C  of  RCRA  except  for  those 
requirements  not  included  in  the  permit 
which  become  effective  by  statute,  or 
which  are  promulgated  under  Part  268  of 
this  chapter  restricting  the  placement  of 
hazardous  wastes  in  or  on  the  land. 
***** 

12.  In  §  270.10,  paragraph  (k)  is  added 
and  an  0MB  number  is  added  at  the  end 
of  the  section  to  read  as  follows: 

§  270.10    General  application  requirementa. 
***** 

(k)  The  Director  may  require  a 
permittee  or  an  applicant  to  submit 
information  in  order  to  establish  permit 
conditions  under  §§  270.32(b)(2)  and 
270.50(d)  of  this  chapter. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  2050-0009, 
2050-0002,  and  2050-0007) 

13.  In  §  270.14,  the  introductory  text  of 
paragraph  (c)  is  revised,  paragraph  (d)  is 
added  and  an  OMB  number  is  added  at 
the  end  of  the  section  to  read  as  follows: 

§  270. 1 4    Contents  of  Part  B:  General 
requirements. 

***** 

(c)  Additional  information 
requirements.  The  following  additional 
information  regarding  protection  of 


groundwater  is  required  from  owners  or 
operators  of  hazardous  waste  facilities 
containing  a  regulated  unit  except  as 
provided  in  §  264.90(b)  of  this  chapter: 

***** 

(d)  Information  requirements  for  solid 
waste  management  units. 

(1)  The  following  information  is 
required  for  each  solid  waste 
management  unit  at  a  facility  seeking  a 
permit: 

(i)  The  location  of  the  unit  on  the 
topographic  map  required  under 
paragraph  (b)(l9)  of  this  section. 

(ii)  Designation  of  type  of  unit. 

(iii)  General  dimensions  and 
structural  description  (supply  any 
available  drawings). 

(iv)  When  the  unit  was  operated. 

(v)  Specification  of  all  wastes  that 
have  been  managed  at  the  unit,  to  the 
extent  available. 

(2)  The  owner  or  operator  of  any 
facility  containing  one  or  more  solid 
waste  management  units  must  submit  all 
available  information  pertaining  to  any 
release  of  hazardous  wastes  or 
hazardous  constituents  from  such  unit  or 
units. 

(3)  The  owner/ operator  must  conduct 
and  provide  the  results  of  sampling  and 
analysis  of  groundwater,  landsurface, 
and  subsurface  strata,  surface  water,  or 
air,  which  may  include  the  installation 
of  wells,  where  the  Director  ascertains  it 
is  necessary  to  complete  a  RCRA 
Facility  Assessment  that  will  determine 
if  a  more  complete  investigation  is 
necessary. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  2050-0009. 
2050-0002.  and  2050-0007) 

14.  In  S  270.41,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§  270.41    Major  modification  or  revocation 
and  reissuance  of  permits. 

***** 

(a)  *  *  * 

(3)  New  statutory  requirements  or 
regulations.  The  standards  or 
regulations  on  which  the  permit  was 
based  have  been  changed  by  statute, 
through  promulgation  of  new  or 
amended  standards  or  regulations,  or  by 
judicial  decision  after  the  permit  was 
issued.  Permits  may  be  modified  during 
their  terms  for  this  cause  as  follows: 

(i)  Director  may  modify  the  permit 
when  the  standards  or  regulations  on 
which  the  permit  was  based  have  been 
changed  by  statute  or  amended 
standards  or  regulations. 

(ii)  Permittee  may  request 
modification  when: 

(A)  The  permit  condition  to  be 
modified  was  based  on  a  promulgated 
regulation  under  Parts  124  of  this 


chapter,  Parts  260—268  of  this  chapter, 
or  Part  270  of  this  chapter,  and 

(B)  EPA  has  revised,  withdrawn,  or 
modified  that  portion  of  the  regulation 
on  which  the  permit  condition  was 
based:  or 

(C)  A  permittee  requests  modification 
in  accordance  with  §  124.5  of  this 
chapter  within  90  days  after  Federal 
Register  notice  of  the  action  on  which 
the  request  is  based. 

(iii)  For  judicial  decisions,  a  court  of 
competent  jurisdiction  has  remanded 
and  stayed  EPA-promulgated 
regulations  if  the  remand  and  stay 
concern  that  portion  of  the  regulations 
on  which  the  permit  condition  was 
based  or  if  a  request  is  filed  by  the 
permittee  in  accordance  with  §  124.5  of 
this  chapter  within  90  days  of  judicial 
remand. 
***** 

15.  In  §  270.60,  paragraph  (b)(3)  is 
revised  and  an  OMB  number  is  added  at 
the  end  of  the  section  to  read  as  follows: 
§270.60    Permits  by  rule. 

***** 

(b)  *  *  * 

(3)  For  UIC  permits  issued  after 
November  8, 1984: 

(i)  Complies  with  40  CFR  264.101;  and 

(ii)  Where  the  UIC  well  is  the  only 
unit  at  a  facility  which  requires  a  RCRA 
permit,  complies  with  40  CFR  270.14(d). 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0007) 

PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

16.  The  authority  citation  for  Part  271 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  and  6926. 

17.  Section  271.1(j)  is  amended  by 
adding  the  following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication: 

§  271.1    Purpose  and  scope 

***** 

TABLE  1.— Regulations  Implementing  the 
Hazardous  and  Solid  Waste  Amend- 
ments of  1984 
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have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  inclusion 

in  today's  Ust  of  Public 

Laws. 

Last  List  November  27,  1967 
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TABLE  OF  EFFECTIVE  I7ATES  AND  TIME  PERIODS— DECEMBER  1987 


DE 


This  fable  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  nextFederal  business  day 
isused.  (See  1  GFR  18.17)' 


A  new  table  will  be  published' in  tKe 
first  issue  of  eachmontht 


1987 


Date  of  FR 
publication 

15  DAYS  AFTER 
PUBLICATION 

30  DAYS  AFTER 
PUBLICATION 

45  DAYS  AFTER 
PUBLICATION 

eOOdVS  AFTBB 
PUBLICATION 

90  OAVS  AFTER' 
PUBLICATION 

December  1 

December  16 

December  31 

January>15 

February- 1 

February.' 2a 

December  2 

December  17 

January  4 

January  19 

February  1 

March  1 

December  3 

December  18 

January  4 

January  19 

February  1 

March2 

December  4 

December  21 

January  4 

January  19 

Febatary  2 

Maroh>3 

December  7 

December  22 

January  6 

January  21 

February  5 

MarohFt7 

December  8 

December  23 

January  7 

January.  22 

February  8 

March  7 

December  9 

December  24 

January  8 

January  25* 
January  25 

February  8 
February  8 

March  8 

December  10 

December  28 

January  1 1 

March  9 

December  1 1 

December  28 

January  1 1 

January  25 

Februjiry  9 

March  10 

December  14 

December  29 

January  13 

January,  28 

February  12 

March. 14- 

December  15 

December  30 

January  14 

January  29 

February  16 

March  14^ 

December  16 

December  31 

January  15 

February  1 

Febraary  16 

M&rch15 

December  17 

January  4 

January  19 

February  1 

February  16 

March  16 

December  18 

January  4 

January  19 

February  1. 

February  16 

March  17 

December  21 

January  5 

January  20 

February  4 

February  19 

March  21 

December  22 

January  6 

January  21 

February  5 

February  22 

March  21 

December  23 

January  7 

January  22 

February  8 
February  8 

February  22 
February  22 

March  22 

December  24 

January  8 

January  25 

March  23 

December  28 

January  12 

January  27 

February  1 1 

February  26 

March  28 

December  29 

January  13 

January  28 

February  12 

February  29 

March  28 

December  30 

January  14 

January  29 

February  16 

February  29 

March  29 

December  31 

January  15 

February  1 

February  16 

February  29 

March  30 

Order  Now! 

The  United  States 
Government  Manual 
1987/88 


As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  ag'jrxies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
subject /agency  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 


$20.00  per  copy 


Publication  Order  Form 
Order  processing  code:   *  6319 

nYF<i 

I I     X  F  f*  rr   please  send  me  the  following  indicated  publications: 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1987/88  at  $20.00  per 
copy.  S/N  069-000-00006-1. 


1.  The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  3/88.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

2 


(Company  or  personal  name) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account      I    I     I     I     I    I     I     I"!""! 


(Additional  address/attention  line) 


I I  VISA,  or  MasterCard  Account 


(Street  address) 


(City,  State.  ZIP  Code) 
(  ) 


(Daytime  phone  including  area  code) 


in 

(Credit  card  expiration  date)            Thaak  you  for  your  order! 

(Signature) 


(R«v.  •-87) 


4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC.  20402-9325 
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III 


Contents 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays). 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washingtoa  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402.  I 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Feiieral  Register. 


FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


DENVER.  CO 

WHEN:  December  15;  at  9  a.m. 

WHERE:  Room  239,  Federal  Building.  1961  Stout 

Street,  Denver.  CO. 
RESERVATIONS:  Call  the  Denver  Federal  Information 

Center.  303-844-6575 


Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  52  FR  12345. 


ACTION 

NOTICES 

Senior  Executive  Service: 

Botius  awards  schedule.  45837 

Performance  Review  Board;  membership,  45837 

Agricultural  Stabilization  and  Conservation  Servic* 

NOTICES 

Marketing  quotas  and  acreage  allotments: 
Peanuts.  45838 

Agriculture  Department 

See  also  Agricultural  Stabilization  and  Conservation 

Service;  Commodity  Credit  Corporation:  Farmers  Home 
Administration;  Federal  Crop  Insurance  Corporation 

NOTICES 

Agent:y  information  collection  activities  under  OMB  review, 
45837 

Meetings: 
Dairy  Policy  National  Commission.  45838 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Haiti.  45840 

India.  45841.  45842 
fS  documents] 

Jamaica,  45843 

Pakistan,  45844 

Turkey,  45844 
Export  visa  requirements;  certiflcation,  waivers,  etc.: 

Malaysia,  45845 

Commodity  Credit  Corporation 

NOTICES 

Loan  and  purchase  programs: 
Price  support  levels — 
Peanuts,  45838 

Defense  Department 

See  also  Navy  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

45845,  45846 

(2  documents] 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Pearce,  Charles  E.,  M.D.,  45877 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Unicorp  Energy  Ine.,  45854 
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Education  Department 

NOTICES 

Grants;  availability,  etc.: 
Handicapped  children's  early  education  program,  etc. 
Funding  priorities;  correction,  45916 

Employment  and  Training  Administration 

NOTICES 

Apprenticeship  2000  issue  paper  and  initiative,  45904 

Energy  Department 

See  Economic  Regulatory  Administration;  Energy 

Information  Administration;  Federal  Energy  Regulatory 
Commission;  Western  Area  Power  Administration 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45855 

Environmental  Protection  Agency 

RUL£S 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Chlorpyrifos,  45824 
Water  pollution  control: 
National  pollutant  discharge  elimination  system;  State 
programs — 
Maryland,  45823 
NOTICES 
Grants,  State  and  local  assistance: 

Treatment  works  construction,  45860 
Pesticides;  experimental  use  permit  applications: 

Mobay  Chemical  Corp.  et  al..  45862 
Pesticides;  receipts  of  State  registration,  45862 

Farmers  Home  Administration 

RUL£S 

Program  regulations: 
Appeal  procedures:  bearing/review  officer  designations, 

45806 
Rural  housing — 
Section  502  loan  policies,  procedures,  and 
authorizations,  45807 

Federal  Aviation  Administration 

RUt^S 

Air  carriers  certification  and  operation: 

Special  Federal  Aviation  Regulation  No.  52;  seat  cushion 
flammability,  45910 
Airworthiness  directives: 

Boeing,  45810 

British  Aerospace,  45808,  45809 
(2  documents] 
PROPOSED  RULES 
Airworthiness  directives: 

Cessna,  45831 
Rulemaking  petitions;  summary  and  disposition.  45831 
NOTKCS 
Exemption  petitions;  summary  and  disposition,  45898 
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Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance;  various  commodities: 

Flax.  45805 
PROPOSED  RULES 
Crop  insurance  regulations: 

General  provisions,  etc..  45830 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

45865 

(2  documents) 

Federal  Emergency  Management  Agency 

NOTICES 

Radiological  emergency  response  for  accidents  at 
commercial  nuclear  power  plants;  utility  offsite 
planning  and  preparedness  criteria;  jouit  FEMA/NRC 
interim-use  document,  45866  > 

I 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  Consumers  Protection  Act;  interpretations,  45823 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Forest  Oil  Corp.,  45858  i 

Homer.  Matina  S.,  45858  | 

Kansas  City  Power  &  Light  Co.,  45858 
Northern  Border  Pipeline  Co..  45858 
Point  Arguello  Natural  Gas  Line  Co.,  45859 
Transcontinental  Gas  Pipe  Line  Corp.,  45859 
Transcontinental  Gas  Pipe  Line  Corp.;  correction,  45859 


Federal  Maritime  Commission 

PROPOSED  RULES 

Privacy  Act;  implementation,  458p5 

NOTICES 

Agreements  filed,  etc..  45866 

(2  documents) 
Casualty  and  nonperformance  certificates: 

Aloha  Pacific  Cruises  Limited  Partnership  et  al.,  45867 

Discovery  Cruises,  Inc.,  et  al.,  45867 

Federal  Retirement  Thrift  Investment  Board 

RULES 

Thrift  savings  plan: 
Employee  elections  to  contribute,  45801 


Food  and  Drug  Administration 

NOTICES 

Color  additive  petitions: 

Hoffmann-La  Roche,  Inc..  45867 
Food  additive  petitions: 

Ciba-Geigy  Corp.,  45867 

Merck  &  Co..  Inc..  45867 
Human  drugs: 

New  drug  applications — 
Antiminth.  45868 


General  Services  Administration 

RULES 

Federal  property  management: 

Advisory  committee  management,  45926 
Propery  management: 
Transportation  and  traffic  management — 
Travel  agents  and  travel  management  centers;  use  by 
Federal  executive  agencies,  45825 


Health  and  Human  Services  Department 
See  Food  and  Drug  Administration;  National  Institutes  of 
Health 

Housing  and  Urtuin  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

45869 
Organization,  functions,  and  authority  delegations: 
Regional  offices,  etc.;  order  of  succession — 

Atlanta,  45871 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Cabazon  Indian  Reservation.  CA,  45871 
Irrigation  projects;  operation  and  maintenance  charges: 

Blackfeet  Irrigation  Project,  MT.  45872 

Interior  Department 

See  Indian  Affairs  Bureau;  Land  Management  Bureau; 
Minerals'  Management  Service;  Surface  Mining 
Reclamation  and  Enforcement  OfHce 

internal  Revenue  Service 

PROPOSED  RULES 

Excise  taxes: 
Gasoline;  sale  or  removal 
Correction,  45901 
Income  taxes: 
Affiliated  service  groups,  employee  leasing,  and  other 
arrangements,  45835 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Forged  steel  crankshafts  from — 

Brazil,  45874 
Japanese  measures  to  promote  structural  adjustment; 

analysis,  45875 
Reclosable  plastic  bags  and  tubing.  45875 

Interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 

Nonrail  licensing  procedures;  operating  authority; 

governmental  financial  assistance  recipients.  45827 
NOTICES 
Motor  carriers: 

Finance  applications.  45877 
Rail  carriers: 

Waybill  data;  release  for  use.  45876,  45877 
(2  documents) 
Railroad  services  abandonment: 

CMC  Real  Estate  Corp..  45877 

Justice  Department 

See  Drug  Enforcement  Administration 

LalM>r  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Lander  Resource  Area.  WY,  45873 
Meetings: 

Ukiah  District  Advisory  Council,  45874 
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Resource  management  plans,  etc.: 

Washakie  Resource  Area,  WY,  45873 
Withdrawal  and  reservation  of  lands: 

New  Mexico,  45873 

Oklahoma,  45874 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Alaska;  protraction  diagrams;  availability;  correction, 
45901 

National  Aeronautics  and  Space  Administration 

RULES 

NASA  seal,  etc..  and  unified  visual  communications  system. 
45811 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Ad  Hoc  Policy  Discussion  Group,  45878 
Inter-Arts  Advisory  Panel,  45879 
Media  Arts  Advisory  Panel,  45879 
Tilted  Arc  Site  Review  Advisory  Panel,  45879 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Heart,  Lung,  and  Blood  Institute,  45869 
National  Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases.  45869 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Permits: 
Marine  mammals,  45840 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc.,  45879 

Navy  Department 

NOTICES 

Privacy  Act;  systems  of  records,  45846 
Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Connecticut  Yankee  Atomic  Power  Co..  45880 
Indiana  &  Michigan  Power  Co.,  45880 
Nebraska  Public  Power  District,  45881 
Omaha  Public  Power  District,  45881 
Meetings;  Sunshine  Act,  45900 

Operating  licenses,  amendments;  no  significant  hazards 
considerations: 
Bi-weekly  notices,  45883 
Radiological  emergency  response  for  accidents  at 
commercial  nuclear  power  plants:  utility  offsite 
planning  and  preparedness  criteria;  joint  NRC/FEMA 
interim-use  document.  45866 
Applications,  hearings,  determinations,  etc.: 
General  Public  Utilities  Nuclear  Corp..  45882 

Public  Health  Service 

See  Food  and  Drug  Administration;  National  Institutes  of 
Health 


Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  45894 

Applications,  hearings,  determinations,  etc.: 
Ohio  Edison  Co.,  45896 
Public  utility  holding  company  filings,  45897 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Initial  and  permanent  regulatory  programs: 
Underground  coal  mining  activities;  hydrologic-balance 
protection  recharge  capacity  restoration,  45920 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 

Treasury  Department 

See  Internal  Revenue  Service 

Western  Area  Power  Administration 

NOTICES 

Enviromnental  statements;  availability,  etc.: 
Lovell-Heart  Mountain-Big  George  69/ll5-kV 
transmission  line  project,  WY,  45859 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Labor,  Employment  and  Training 
Administration,  45904 

Part  III 

Department  of  Transportation,  Federal  Aviation 
Administration,  45910 

Part  IV 

Department  of  Education,  45916 

Panv 

Department  of  the  Interior,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  45920 

Part  VI 

General  Services  Administration,  45926 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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the  Reader  Aids  section  at  ttw  end-  of  this  issue. 
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Rules  and  Regulations 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1600 

Employee  Elections  To  Contribute  to 
the  Thrift  Savings  Plan 

agency:  Federal  Retirement  Thrift 
Investment  Board. 
ACTION:  Revised  interim  rule  with 
request  for  comments. 

summary:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  is  publishing  in  5  CFR  Part  1600 
revised  interim  rules  concerning  the 
procedures  governing  the  establishment 
of  open  seasons  and  election  periods  for 
federal  employees  to  elect  to  make  or 
change  regular  contributions  to  the 
Thrift  Savings  Plan.  The  interim  rule  is 
being  revised  in  full  to  extend  the  rules 
for  election  to  contribute  to  the  thrift 
savings  plan  to  the  November  1987- 
January  1988  open  season.  The  revised 
interim  rule  deals  with  elections  by 
certain  groups  which  were  not 
addressed  in  the  original  interim  rule. 
DATE:  Interim  rules  effective  November 
15, 1987;  comments  must  be  received  on 
or  before  January  31, 1988. 
ADDRESSES:  Comments  may  be  sent  to: 
James  B.  Petrick,  Federal  Retirement 
Thrift  Investment  Board.  P.O.  Box  18899, 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Petrick,  (202)  653-2573. 
SUPPI^MENTARY  INFORMATION:  Section 
1600.3  has  been  revised  to  eliminate  the 
requirement  of  creditable  service  as 
defined  in  section  8411(b)(2)  of  Title  5. 
since  that  requirement  was  deleted  by 
amendment  to  Title  5  (Pub.  L.  100-20). 
Section  1600.3  has  also  been  revised  to 
reflect  the  treatment  of  new  and  rehired 
FERS  employees  during  the  November 
1987-January  1988  open  season.  The 
revised  language  makes  it  clear  that  for 
the  November  1987-January  1988  open 


season,  like  the  May-July  1987  open 
season,  if  an  employee  is  employed  or 
reemployed  during  the  portion  of  the 
open  season  that  precedes  the  election 
period  (that  is,  before  the  last  month  of 
the  open  season]  that  open  season  will 
count  for  any  waiting  period  to  which 
the  employee  is  subject.  For  example,  if 
a  FERS  employee  is  hired  on  November 
30, 1987,  he  or  she  can  participate  in  July 
of  1988.  This  is  the  second  open  season 
for  that  employee,  since  the  November- 
January  open  season  is  counted  as  the 
first  open  season.  If  the  employee  is  not 
hired  until  January  4, 1988,  however,  he 
or  she  cannot  participate  until  January 
of  1989. 

Section  1600.4(a)(1)  has  been  revised 
by  deleting  language  which  suggested 
that  a  participant  could  only  choose  to 
make  contributions  for  the  first  time 
during  an  open  season.  Contributions 
can  also  be  resumed  during  an  open 
season  if  they  were  previously 
terminated. 

Section  1600.7  has  been  revised  in 
several  ways.  First,  clarifying  language 
has  been  added  to  indicate  that  an 
election  is  effective  the  first  day  of  the 
appropriate  pay  period.  Second, 
language  limiting  the  effect  of  the 
section  to  the  February-April  and  May- 
July  1987  open  seasons  has  been 
removed  in  order  to  clarify  that  this 
section  also  applies  to  the  November 
1987-January  1988  open  season.  Finally, 
the  section  has  been  revised  to  reflect 
that  termination  decisions  are  effective 
on  the  last  day  of  the  pay  period  in 
which  the  agency  accepts  the 
termination,  rather  than  the  first  day  of 
the  following  pay  period.  This  comports 
with  actual  agency  payroll  office 
practice. 

Section  1600.12(b)  is  revised  to  clarify 
that  the  30-day  period  following  an 
election  to  transfer  to  the  FERS  system 
during  which  an  employee  can  make  an 
election  to  participate  in  the  Thrift 
Savings  Plan  runs  from  the  effective 
date  of  the  election  to  transfer,  not  from 
the  date  that  election  is  made.  However, 
this  change  does  not  prevent  an 
employee  from  making  both  elections 
simultaneously. 

A  new  subsection  1600.12(c)  is  added 
to  clarify  that  a  CSRS  employee  who  is 
already  contributing  to  TSP  when  that 
employee  transfers  to  FERS  will  have 
his  or  her  contributions  treated  as 
contributions  from  a  FERS  employee 
(and  thus  subject  to  matching 


contributions)  as  of  the  effective  date  of 
the  transfer.  If  the  employee  fails  to 
make  a  new  election,  the  contribution 
rate  the  employee  has  chosen  while 
under  CSRS  will  be  considered  to  be  the 
FERS  contribution  rate  for  purposes  of 
calculating  matching  contributions.  The 
sole  exception  to  this  system  is  where 
the  CSRS  employee  elected  to  contribute 
7.5%  of  his  salary  as  allowed  by  law 
during  the  special  "catch  up"  period  in 
1987.  If  such  employee  chose  to  transfer 
to  FERS  while  the  7.5%  rate  was  in 
effect,  the  employee's  FERS  co  tribution 
rate  would  be  7%,  since  partial 
percentage  contributions  to  FERS  are 
not  permitted. 

Section  1600.13  has  been  revised  to 
make  the  rules  for  reemployed  CSRS 
participants  in  the  November  1987- 
January  1988  open  season  consistent 
with  those  for  new  and  reemployed 
FERS  participants  as  set  forth  in 
§  1600.3.  Lanuage  is  also  added  to  make 
it  clear  that  the  only  election  which  a 
reemployed  CSRS  participant  can  make 
is  the  election  to  contribute  set  forth  in 
§  1600.4(a)(1). 

A  new  Subpart  E  has  been  added  to 
deal  with  elections  to  participate  in  the 
Thrift  Savings  Plan  made  by  certain 
senior  officials  who  were  not  addressed 
in  the  original  proposed  regulations.  The 
affected  senior  officials  are  those 
persons  who  were  brought  under 
mandatory  social  security  coverage  as  a 
result  of  the  Social  Security 
Amendments  of  1983,  had  special 
retirement  election  opportunities  in 
December  1983  and  September  1984,  and 
have  continued  without  a  break  in 
service  exceeding  365  days  in  the  same 
type  of  position.  Such  officials  were 
required  to  choose  either  coverage  by 
full  CSRS  and  Social  Security,  by  Social 
Security  only,  or  by  interim  CSRS  (1.3%) 
and  Social  Security.  These  senior 
officials  must  now  choose  whether  to 
transfer  to  FERS,  whether  to  choose  to 
have  CSRS  offset  coverage,  whether  to 
remain  covered  by  full  CSRS  and  Social 
Security,  or  whether  to  continue  with 
Social  Security  coverage  only.  Sections 
1600.14, 1600.15  and  1600.16  describe  the 
treatment  of  employees  who  choose  to 
transfer  to  a  particular  system.  In 
general,  if  an  employee  transfers  to  the 
FERS  system,  the  employee  will  be 
allowed  to  make  an  election  to 
participate  in  the  Thrift  Savings  Plan  in 
accordance  with  §  1600.12.  If  the 
employee  chooses  to  transfer  to  CSRS  or 
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CSRS  offset  the  employee  will  be 
permitted  to  make  a  new  Thrift  Savings 
Plan  electioa  only,  if  the  employee  was- 
not  already  participating  in  the  Thrift 
Savings  Plan  as  a  CSRS  employee. 
Einally,  if  an  employee  who  is  covered 
by  Social  Security  choose»  to  have  no 
other  retirement  coverage,  that 
employee  will  not  be  permitted  to 
participate  in  the  Thrift  Savings  Plaik 

A  iMw  subpart  F  i»  added;  Sectioa 
1660:17  deal»  with  CSRS  employees  who 
ar«  appointed,  without  a  break  in 
seEvicBito  aepasition  in  whioh^^they  must 
be  coiia'crd  by  Social  Security  sad  are 
thus  reqaited:t&b«  covered  by  either 
WSB&  or  the  CSRS  offset;  provisions.  IF 
such  employees  are  then- covered  by 
WESS,  they  will  he  abtetvmakean- 
election  toparticipati?  in  TSP  under  the 
rules  set  forth  in  flGO&.lZ.  If  they  are 
covered  by  the  CSRS  offset  they  will 
nof  be  permitted  to  make  any  speciat 
election,  since  they  will  continue  to-be 
treated  as  CSRS  employees  for  purposes 
of  the  Thrift  Savings  Plan. 

Section;  1600:18  clarifies  thai 
ceemployed  participants  who  had 
terminated  Thrift  Savings  Plan 
conttibutiona  before  they  separated  but 
who  are  reemployed  before  their  waiting 
period  to  resume  contributions  woidd 
have  expiiedi  wnll  be  Seated,  as. 
resmpioycd  patticipants  and  will  be 
allowed  taparticipate  under  the  rules 
stated  in  }  1600.3  or  1 1608.13. 
whicheveF  is  applicable,  rather  tfaaft 
under  the  rules  stated  in  9 1600.3. 

Regulatory  FleMbility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impacf  on  a 
substantial  number  ofsmail  entities. 
They  will  affect  only  mtemal 
government  procedures  for  contributing 
to  the  Thrift  Savings  Plan. 


Paperwarii  Raduotirai!  Ast 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 

ofioaa 

PurwanitaS  U.S.C.  553(b)tS)  and 
(dJCS);.!  find  that  good  cause  exists  for 
waiving  the  general  netica  of  proposed 
rulemakin^and  for  making  these- 
Begu^tionBetteottv«-in.lesB  than  3C. 
daySk  The  open,  season  to  wbidii  these 
regulations' relate  began  November  IS, 
1987. 

List  of  Subject*  in  S  CFS  Patt  IfiOol 

Emplbjiee  benefit' plans.  Government 
employees.  Retirement,  Pensions. 


Federal  Retirement  Thrift  Investment  Boan)! 
Francis  X.  Cavanaugh, 
Executive  Director. 

Part  1600  of  Title  5  of  the  Code  of 
Federal  Regulations  is  revised  to  read  as 
followa: 

PART  1«00— EMPLOYEE  ELECTIONS 
TO  COMTBIBUTE  TO  THE  THRIFT 
SAVJHGS-PLAM 

Subpart  A— General 

Skc 

160ai    Definitions. 

Subpart  *-Elac«ane 

\900.Z   Periods  fbr  making  elections. 
■mm.3.    EHgibrlity  of  a- Federal  Employees"' 

RetiremBnt  System  employee  to  make  an 

election. 

1800.4  Types  of  elections 

1606.5  Tarmination  of  contributions^ 

1600.6  Method  of  election. 

1600.7  Effective  dates  of  elections. 

Suttpwt  C    Program  of  ConMbuttane- 

160B.9    Generni. 

1600.9    Contribufionfr  in  whole  numliers. 
160C10    Maximum  contrilHitiona. 
1600.11    Required  reduotions  of  contributions 
rates. 

Sul>part  D— Civil  Service  Retiremenr 
System  &nptoye«» 

iaOB.T2    Election  period  for  Civil  Service 
Retirement  System  empibyees  who' 
transfer  to  the  Federal  Employees^ 
Retirement  System. 

1600.13    Contributions  by  Ciuil  Service 
Retirement  System  employees. 

Subpart  C— Oectiene  by  €*rttHm  Sentw 
OfficiM»  VM»»  W«i«  BrauflHrtNKlepSocM 
SeeuNty  evwasate  en  Januanr  X  - 


AmeiHlHiefite  e*  leee 

IflOaM    OfRciais  covared  by  Social  Security 
who  elected  full:  CMS  coverags. 

1600.15  Officials  covemd  by  Social!  Security 
who  elected  to  have  no  other  retirement 
covarage. 

1600.16  Officials  who  elected  interim  CSRS 
and  Social  Security  coverage. 


1600.17  GSRS  employees  who  are  appointed 
withouPa  break  in  service  to  a  positions 
manilatTOily  covered  by  Social  Security 
and  who  are  coniequently  covered  by 
either  FERS  or  the  CSRS  offset-system. 

1600.18  Reemployed  participants  who  had 
previously  terminated  TSP  contributions. 

Authority:  &U.S.C^51.  S  U.S.C  8432. 
(b)(lUAJ,  5  U.SC.  8474.(b)(5),and.(c)(l). 

Subpart  A— General 

9180ait   Definitional. 

Terms  used  in  this  part  shall  have  the 
following  meanings: 

"Act"  means  the  Federat  Employees*' 
Retirement  System  Actof  1986,  as 
amended. 


"B^sirpay^means^  basic  pay  ay 
defined  in  5  U.S.C.  8431. 

"Board"  means  the  Federal 
Retirement  Thrift  Investment  Board 
established  pursuant  to  5  U:S.e.  8472; 

"CSRS"  means  the  civil  service 
retirement  system  established' by 
Subchapter  IC.  of  Chapter  83  of  Title  5k 
United  States  Coda. 

"CSRS  employee''  means  "employee" 
asdefinedin  &U.S.C  8331<l)tar 
"Member"  as  defined  in  5  U.S.C.  8331(21. 

"Election  period"  means  the  fast 
calendiar  month  of  an  open  season  and' 
is.  the  earliest  period  in  which  an' 
election  during  that  open  season  to 
make  or  change  a  contribution  can 
become  efTective. 

"Emjrfojuec""  or  "PffiS;  emplojtee'' 
means  "employee*"  a»  defined  iii  S 
U.S.C.  8401(11)  or  "Member"  as  defined 
in  5  U.S.C.  8401(20). 

"Employing  agency"  means  the 
agencywhicfr  is  responsible  for  maRmg 
contributions  to  tfte  Thrift*  Savings  Plan 
on  behalf  of  a  FEES  employee  or  a.  CSRS 
employee. 

"Exesutive-Dicector"  means  the 
Executive  Director  of  theFederal 
Retirement  Thrift  Investment  Boerdi  as 
defined  m  9  U.S.C:  8401:(13)  ancf  as 
further  described  in^S<U.S.C.  fid. 

"PERS'"  means  the  Fedisral  employees' 
retirement!  system  establiahed*  by 
Chapter  g*  of  Title  5.  Uhile*  State* 
Coda. 

"Highry  compensated*  emplbyee" 
means  an  emptejree  wi*  annurf  basic 
pay  of  more  than- SSOiOWT:  "Fhis  amount  is 
subfiBct'  to  adjustment  fStjm  time  ttj  time 
in  accordance  witfi  appllcablfe  tax  laws 
and  regulations. 

"Open  season-"  means  the  period 
during  which  employees  may  make  an 
election  with  respect  to  the  Thrift 
Savings  Plan. 

Thrift  S&vings  Plan"  means  the 
activity  estabfiished' pursuant  to 
Subchapter  III  of  Pub.  L.  Wo.  99-335 
(fune  6«  1936^  the- Federal' Employees^ 
Retirement  Systenv  Act  of  1986. 

Subpart  B— ElecMgnar 

§ieoa.2    Periodk  fbr  making  electlans. 

[ai,  Initial' open  seasons.  The  first  open 
season  will'  commence  on  February  15.. 
1987"  and  end  on.  April  3D.  1987:  The 
period  April  1, 1987  through  April  30; 
1987  is  a  designated  election  period 
pursuant  to  5  U.SII  8432(b)(41(A),  The 
second  open  season  will'  commence  on 
May  15, 1987' and  end  on  July  31, 1987. 
The  period  July  1. 1987  through  j;uly  31^ 
1987  i»  a  designated  election  period 
pursuant  to  section  6001(c)(2).  ofPub.  L 
99-509  (Oct.  21. 1986).  the  Omnibus 
Budget  Reconciliation  Act  of  1986. 
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(b)  Subsequent  open  seasons.  The 
beginning  and  ending  dates  of  all  open 
seasons  subsequent  to  the  open  season 
ending  on  July  31. 1987  will  be 
announced  in  a  notice  published  in  the 
Federal  Reguter  no  later  than  30 
calendar  days  prior  to  the  beginning  of 
such  open  seasons. 

(c)  Number  of  elections.  Except  for  an 
election  to  terminate,  an  employee  may 
make  only  one  election  during  an  open 
season. 

(d)  BeJated  ejections.  When  an 
employing  agency  determines  that  aa 
employee  was  unable,  for  reasons 
bej-ond  the  employee's  control,  to  make 
an  election  within  the  time  limits 
prescribed  by  these  regulations,  that 
agency  may  accept  the  employee's 
election  within  30  calendar  days  after  it 
advises  the  employee  of  that 
determination.  Such  election  shall 
become  effective  not  later  than  the  first 
pay  period  beginning  after  the  date  that 
the  agency  accepts  the  employee's 
election  form. 

§  1600.3    ETigibinty  of  a  Federal  Employees' 
Retirement  System  Employee  to  make  an 
election. 

(a)  Each  employee  who  was  an 
employee  on  January  1. 1987  and 
continues  as  an  employee  without  a 
break  in  service  fnjm  January  1, 1987 
through  April  1, 1987  may  make  an 
election  during  the  open  season  which 
begins  on  February  15. 1987  and  ends  on 
April  30. 19S7. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  employee  who  is 
not  eligible  by  virtue  of  paragraph  (a)  of 
this  section  to  make  an  election  during 
the  open  season  beginning  on  February 
15, 1987  shall  not  be  eligible  to  make  an 
election  until  the  second  open  season 
(determined  in  accordance  with 
paragraph  (d)  of  this  section)  beginning 
after  such  employee's  date  of 
commencement  of  service  as  an 
employee. 

(c)  Any  employee  who  is  reenif>loyed 
by  the  federal  government  and  who. 
during  a  previous  period  of  service,  had 
become  eligible  to  participate  in  the 
Thrift  Saving  Plan  under  the  foregoing 
paragraphs  (a)  or  (b]  of  this  section  shall 
be  eligible  during  the  first  open  season 
(determined  in  accordance  with 
paragraph  (d)  of  this  section)  beginning 
after  the  date  of  reemployment  to  make 
an  election. 

(d)  For  an  employee  employed  or 
reemployed  during  an  open  season 
beginning  on  or  before  Noveo^er  15, 
1987,  but  whose  employment  or 
reemployment  durii>g  such  open  season 
is  prior  to  the  election  period  occurring 
during  the  last  calendar  month  of  the 
open  season,  the  open  season  during 


which  the  employee  was  employed  or 
reemployed  shall  be  considered  the  first 
open  season. 

§  1600.4    Types  of  elections. 

(a)  Contribution.  During  an  open 
season,  an  eligible  employee  may  elect 
any  one  of  the  following: 

(1)  To  make  contributions; 

(2)  To  change  the  amount  of  existing 
contributions;  or 

(3)  To  terminate  contributions. 

(b)  Investment  choices.  Contributions 
made  for  pay  periods  begiruiing  in  1987 
will  be  invested  only  in  the  Government 
Securities  Investment  Fund  established 
by  5  U.S.C.  e438(bKl)(A).  Subsequent 
contributions  may  be  invested  in 
accordance  with  regulations  which  will 
provide  contributing  employees  the 
option  of  investing  limited  amounts  in 
the  Fixed  Income  Iirvestment  Fund  and 
the  Common  Slock  Index  Investment 
Fund  established  by  5  U.S.C.  8438 
{b)(l)(B),  (b)(1)(C),  and  (b)(2). 

§1800.5    Termination  of  contributions. 

Notwithstanding  §§  160a4  and  1600.6, 
an  employee  may  elect  to  terminate 
contributions  to  the  Thrift  Savings  Plan 
at  any  time.  If  an  em|^oyee  makes  an 
election  to  terminate  during  an  open 
season,  the  employee,  if  otherwise 
eligible,  may  make  an  election  to  resume 
contributions  during  the  next  open 
season.  If  the  election  to  terminate 
contributions  is  not  made  during  an 
open  season,  the  employee  may  not 
make  an  election  to  resume 
contributions  until  the  second  open 
season  beginning  after  such  election  to 
terminate. 

§1600.6    Method  of  election. 

Each  employee  shall  make  an 
election,  as  described  in  §  1600.4  or 
§  1600.5,  by  completing  and  submitting 
to  the  employing  agency  an  original  or 
facsimile  of  Form  No.  TSP  1,  entitled 
"Election  Form,"  at  any  time  during  the 
open  season.  This  form  must  be 
accepted  by  the  employing  agency,  as 
evidenced  by  the  signature  of  the 
responsible  agency  official  on  the 
election  form,  before  an  election  can 
become  effective. 

§1600.7    Effective  dates  of  elections. 
For  each  employee  whose  election 
form  is  accepted  by  the  employing 
agency  during  the  portion  of  an  open 
season  which  precedes  a  prescribed 
election  period,  the  election,  except  for 
an  election  to  terminate  contributions, 
shall  become  effective  as  of  the  first  day 
of  the  first  pay  period  beginning  on  or 
after  the  first  day  of  the  election  period. 
Elections  accepted  by  the  employing 
agency  during  the  last  calendar  month 


of  the  open  season  (i.e.,  the  election 
period)  shall  become  effective  no  later 
than  the  first  day  of  the  first  pay  period 
beginning  after  the  date  on  which  the 
employing  agency  accepts  the  election 
form.  An  election  to  terminate 
contributions  to  the  Thrift  Savings  Plan, 
whenever  made  shall  become  effective 
as  of  the  last  day  of  the  pay  period  in 
which  the  employing  agency  accepts  the 
election  form. 

Subf>art  C— Program  of  Contributions 

§1600.8    General. 

Once  an  employee's  election  to  make 
contributions  to  the  Thrift  Savings  Plan 
becomes  effective,  the  employing  agency 
shall,  for  the  pay  period  the  election 
becomes  effective  and  for  each 
subsequent  pay  period  until  a  new 
election  becomes  effective,  deduct  from 
the  employee's  basic  pay  the  percentage 
of  basic  pay  or  the  whole  dollar  amount 
elected  by  the  employee  not  to  exceed 
the  applicable  maximum  contribution 
set  forth  in  §  1600.10.  If  the  employee's 
elected  whole  dollar  amount  exceeds 
the  amount  of  pay  available  for  such 
deduction,  no  deduction  will  be  made 
for  that  pay  period. 

§160a9    Contributlone  In  wtiole  number*. 

Except  in  the  case  of  a  7.5  percent 
contribution  made  by  a  CSRS  employee 
as  described  in  (  160ai0(b)  of  this  part, 
contributions  may  be  made  only  in 
whole  percentage  amounts  or  whole 
dollar  amounts. 

§1600.10    Maximum  contributions. 

(a)  FERS  employees.  Except  as 
provided  in  paragraph  (c)  of  this  section, 
for  the  period  starting  with  the  first  pay 
period  beginning  on  or  after  April  1. 1987 
and  ending  with  the  last  pay  period 
beginning  on  or  before  September  30, 
1987.  the  maximum  FERS  employee 
contribution  is  15  percent  of  basic  pay. 
Starting  with  the  first  pay  period 
beginning  on  or  after  October  1, 1987. 
the  maximum  FERS  employee 
contribution  is  10  percent  of  basic  pay. 

(b)  CSRS  employees.  For  the  period 
starting  with  the  first  pay  period 
beginning  on  or  after  April  1, 1987  and 
ending  with  the  last  pay  period 
beginning  on  or  before  September  30. 
1987.  the  maximum  CSRS  employee 
contribution  is  7.5  percent  of  basic  pay. 
Starting  with  the  first  pay  period 
beginning  on  or  after  October  1, 1987, 
the  maximum  CSRS  employee 
contribution  is  5  percent  of  basic  pay. 

(c)  CSRS  employees  who  transfer  to 
FERS.  The  maximum  empkiyee 
contribution  for  CSRS  employees  who 
have  transferred  to  FERS  and  have 
elected  to  participate  in  the  Thrift 
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Savings  Plan,  as  described  in  §  1600.12. 
is  10  percent  of  basic  pay. 

(d)  Highly  compensated  employees. 
The  Internal  Revenue  Code  places  a 
ceiling  of  $7,000  per  year  on  the  amount 
which  an  employee  may  save  on  a  tax- 
deferred  basis  through  plans  such  as  the 
Thrift  Savings  Plan.  Another  IRS 
provision  requires  that  the  Plan  not 
discriminate  in  favor  of  highly 
compensated  employees.  To  conform 
with  these  rules,  contributions  made  by 
highly  compensated  employees  may  be 
restricted  or  refunded  from  time  to  time. 

f  1M0.11    Required  rwhictiont  el  | 
oonMbiition  rsles. 

The  employing  agency  shall  reduce 
the  contribution  of  any  FERS  employee 
or  CSRS  employee  whose  elected 
contribution  exceeds  the  applicable 
maximum  percentage  set  forth  in 
S  1600.10  (a]  or  (b).  For  any  FERS 
employee  or  CSRS  employee  covered  by 
this  section  who  has  elected  to 
contribute  a  percentage  of  basic  pay.  the 
employing  agency  shall  automatically 
reduce  the  contribution  rate  to  the 
applicable  maximum  percentage.  For 
any  FERS  employee  or  CSRS  employee 
covered  by  this  section  who  has  elected 
to  contribute  a  whole  dollar  amount,  the 
employing  agency  shall  reduce  the 
whole  dollar  amount  to  the  highest 
whole  dollar  amount  which  does  not 
exceed  the  applicable  maximumi 
percentage.  ' 


Subpart  I>-CivH  Service 
Syatein  Employees 


neurenieni 


f  1600.12    Election  period  for  CMISwvlce 


inereaenH  cmpioyew 


(a)  General.  Section  8432(b)(3]  of  the 
Act  authorizes  the  Executive  Director  to 
provide  a  reasonable  period  following 
the  election  by  an  eligible  CSRS 
employee  to  transfer  to  FERS  for  that 
employee  to  make  an  election  to 
contribute  to  the  Thrift  Savings  Plan. 

(b)  Individual  election  period. 
Notwithstanding  i  1600.2(c).  each  CSRS 
employee  who  transfers  to  FERS  may 
make  an  election  to  contribute  to  the 
Thrift  Savings  Plan  at  the  same  time  the 
individual  elects  to  become  subject  to 
FERS  and  for  30  calendar  days  after  the 
effective  date  of  such  election.  The 
election  q;>tions  set  forth  in  9  1000.4 
shall  be  available  to  each  such 
individual,  and  elections  shall  be  made 
by  the  method  described  in  9  1000.6.  An 
election  to  contribute  to  the  Thrift 
Savings  Plan  shall  become  effective  no 
later  than  the  first  day  of  the  Hrst  pay 


period  following  the  acceptance  of  the 
election  form  by  the  employing  agency. 
Such  individual  shall  be  subject  to  all 
provisions  of  this  part  except  as  limited 
by  9  1600.10(c). 

(c)  Beginning  upon  the  effective  date 
of  the  employee's  election  to  transfer  to 
FERS.  until  the  employee  makes  an 
election  to  contribute  to  the  Thrift 
Savings  Plan  under  paragraph  (b)  of  this 
section,  the  rate  of  contribution  as  a 
CSRS  employee  will  be  considered  to  be 
the  rate  of  contribution  as  a  FERS    ■ 
employee.  The  preceding  sentence  shall 
not  apply  where  the  CSRS  employee's 
contribution  rate  was  7.5%.  In  such  case, 
until  the  employee  elects  otherwise,  the 
employee's  FERS  contribution  rate  shall 
be  7%. 

S  1600.13    Contributions  by  Civil  Service 
Retirenient  System  empioyeet. 

(a)  General.  5  U.S.C.  8351  permits 
CSRS  employees  to  elect  to  contribute  to 
the  Thrift  Savings  Plan  for  investment  in 
the  Government  Securities  Investment 
Fund  only.  The  initial  open  season  for 
CSRS  employees  who  were  employees 
as  of  March  31, 1987  shall  be  February 
15, 1987  through  April  30, 1987.  The  next 
open  season  for  such  employees  with  no 
intervening  break  in  employment  shall 
be  May  15. 1967  through  July  31. 1987. 
An  election  made  during  an  open  season 
by  a  CSRS  employee  shall  become 
effective  as  described  in  9  1600.7. 

(b)  Election  upon  reemployment  A 
CSRS  employee  reemployed  on  or  after 
April  1, 1987.  who  was  not  previously 
eligible  to  contribute  to  the  Thrift 
Savings  Plan,  may  make  an  election  to 
contribute  as  described  in  9  1600.4(a)(1) 
during  the  second  open  season 
(determined  in  accordance  with 
paragraph  (d)  of  this  section)  beginning 
after  the  date  of  the  employee's 
reemployment. 

(c)  A  CSRS  employee  reemployed  on 
or  after  April  1. 1987  who  was 
previously  eligible  to  contribute  to  the 
Thrift  Savings  Plan  may  make  an 
election  to  contribute  as  described  in 

9  1600.4(a)(1)  during  the  first  open 
season  (determined  in  accordance  with 
paragraph  (d)  of  this  section)  beginning 
after  the  date  of  the  employee's 
reemployment. 

(d)  For  a  CSRS  employee  employed  or 
reemployed  during  the  open  season 
beginning  on  November  15. 1987  aiid 
ending  on  January  31, 1988,  but  whose 
employment  or  reemployment  during 
such  open  season  is  prior  to  the  election 
period  occurring  during  the  last  calendar 
month  of  that  open  season,  the 
November  IS.  1987-January  31. 1988 


open  season  shall  be  considered  the  first 
open  season. 

(e)  Applicability  of  other  sections.  All 
sections  in  Subparts  A  through  C  shall 
apply  to  CSRS  employees  except  for 
99  1600.3. 1600.4(b),  and  1600.10  (a)  and 
(c),  or  where  otherwise  specifically 
stated. 

Subpart  E— Elections  by  Certain 
Senior  Officials  Who  Were  Brought 
Under  Social  Security  Coverage  on 
January  1, 1984.  Pursuant  to  the  Social 
Security  Act  Amendments  of  1983 

§1600.14    Officiaie  Covered  by  Social 
Security  who  elected  full  CSRS  coverage. 

Offlcials  who  elected  full  coverage  by 
both  the  CSRS  and  Social  Security 
systems  have  the  option  pursuant  to  5 
CFR  846.201,  to  transfer  to  FERS. 
Alternatively,  such  officials  may  elect 
CSRS  offset  coverage  or  may  elect  to 
continue  full  CSRS  coverage.  If  such 
officials  transfer  to  FERS,  they  may 
make  an  election  to  participate  in  the 
Thrift  Savings  Plan  under  the  rules  and 
conditions  described  in  9 1600.12.  If  such 
officials  elect  either  full  or  offset  CSRS 
coverage,  they  may  not  make  any 
special  election  to  participate  in  the 
Thrift  Savings  Plan  as  a  result  of  such 
election  and  they  will  continue  to  be 
treated  as  CSRS  employees  under  this 
Part. 

91600.15    Offidalt  covered  by  Social 
Security  who  elected  to  have  no  other 
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Officials  who  have  only  Social 
Security  coverage  have  the  option 
pursuant  to  5  CHI  846.201  to  transfer  to 
FERS.  Alternatively,  such  officials  may 
elect  CSRS  offset  coverage  or  may  elect 
to  continue  to  have  no  retirement 
coverage  other  than  Social  Security.  If 
such  officials  transfer  to  FERS,  they  may 
make  an  election  to  participate  in  the 
Thrift  Savings  Plan  under  the  rules  and 
conditions  described  in  9 1600.12.  If  such 
officials  elect  coverage  under  the  CSRS 
offset  system,  they  may  make  an 
election  to  participate  in  the  Thrift 
Savings  Plan  as  a  CSRS  employee  at  the 
same  time  as  the  election  to  become 
subject  to  the  CSRS  offset  system,  or 
within  30  calendar  days  after  the 
effective  date  of  such  election.  If  such 
officials  continue  coverage  under  Social 
Security  only,  they  may  not  participate 
in  the  Thrift  Savings  Plan. 

§1600.16    Offlcials  Who  elected  interim 
CSRS  and  Social  Security  coverage. 

Officials  who  elected  interim  CSRS 
and  Social  Security  coverage  have  the 


option  pursuant  to  5  CFR  846.201  to 
transfer  to  FERS.  Alternatively,  such 
officials  may  elect  CSRS  offset 
coverage.  If  such  officials  transfer  to 
FERS,  diey  may  make  an  election  to 
participate  in  the  Tluift  Savings  Plan 
under  the  rules  and  conditions  described 
in  9 1600.12.  If  such  officials  elect 
coverage  under  the  CSRS  offset 
provisions,  they  may  not  make  any 
special  election  to  participate  in  the 
Thrift  Savings  Plan  as  a  result  of  such 
election  and  they  will  continue  to  he 
treated  as  CSRS  employees  under  this 
Part. 

Subpart  r    Miscellaneous 

§1600.17    CSRS  employees  who  are 
appoteted  wMieat  •  break  fei  eervlee  to  a 
position  mandatorily  covered  by  Sodsl 
Security  and  wtio  are  consequently 
covered  by  eWier  FERS  or  the  CSRS  offset 
system. 

(a)  CSRS  employees  who  are 
appointed  to  a  position  mandatorily 
covered  by  Social  Security,  who  are 
consequently  required  by  law  to  become 
subject  to  FERS  as  a  result  of  such 
appointnieat  and  wiio  do  not  have  a 
break  in  employment  of  more  than  three 
calendar  days  between  their  old  and 
new  positions,  will  be  eHgible  to  make  a 
new  election  to  participate  as  a  FERS 
employee  in  the  Thrift  Savings  Plan 
under  this  Part,  under  the  rules  and 
conditions  described  in  9 1600.12. 

(b)  CSRS  employees  who  are 
appointed  to  a  position  mandatorily 
covered  by  Social  Sectirity,  who  are 
required  by  law  to  become  subject  to  the 
CSRS  offset  system  as  a  result  of  such 
appointment,  and  who  dp  not  have  a 
break  in  employment  of  more  than  three 
calendar  days  between  the  old  and  new 
positions  will  be  eligible  to  participate 
as  an  employee  under  CSISS  offset  in 
this  new  position.  They  may  not  make 
any  special  election  to  participate  in  the 
Thrift  Savings  Man  as  -a  result  of  such 
appointment.  These  officials  shall 
continue  to  be  treated  as  CSRS 
employees  under  this  Part. 

§1600.18    Reemployed  parUcipenls  who 
had  previously  terminated  TSP 
contributions. 

An  employee  reemployed  by  an 
agency  after  terminating  contributions 
to  the  Thrift  Savings  Plan  pursuant  to 
9 1600.5  shall  be  eligible  to  contribute  to 
the  Thrift  Savings  Plan  under  the 
provisions  of  9  ieoo.3(c)  (in  the  case  of 
FERS  employees)  and  5 1600.13(c)  (in  the 
case  of  CSRS  employees). 

(FR  Doc.  87-27602  Tiled  12-1-87;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Ineurance  Corporation 

7  CFR  Part  423 

{Amdt  Ito.  1;  Doc.  Na  SOSeS) 

Flax  Crop  Insurance  Regulations 

AOENCV:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Flax 
Crop  Insurance  Regulations  (7  CFR  Part 
423),  effective  for  the  1988  crop  year. 
The  intended  effect  of  this  rule  is  to 
maintain  the  effectiveness  of  the  present 
Flax  Crop  Insurance  Regulations  only 
through  the  1987  crop  year.  It  is 
proposed  in  a  separate  document  that 
the  provisions  currently  contained  in 
this  Part  will  be  issued  as  an 
endorsement  to  7  CFR  Part  401,  General 
Crop  Insurance  Regulations  as  9  401.116, 
Flax  Endorsement,  effective  for  the  1988 
and  succeeding  crop  years.  7  CFR  Part 
401  is  a  standard  set  of  regulations  and 
a  master  policy  for  insuring  most  crops 
which  substantially  reduces:  (1)  The 
time  involved  in  amendment  or  revision; 
(2)  the  necessity  of  the  present 
repetitious  review  process;  and  (3)  the 
volume  of  paperwoHc  processed  by 
FCIC. 

EFFECnvE  date:  December  2. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculhire,  Washington,  DC  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  litis  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date       - 
established  for  these  regulations  is 
August  1, 1989. 

E.  Ray  Fosse.  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity.  Innovation,  or 
the  ability  of  U.S.-ba8ed  enterprises  to 
compete  with  forei^-based  mterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 


increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  FlexibiUty 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115,  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC,  therefore,  has 
published  in  7  CFR  Part  401,  one  set  of 
regulations  and  one  master  pohcy  to 
contain  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  pohcies  are 
necessary,  FCIC  proposes  to  publish  a 
"crop  endorsement"  which  will  contain 
the  language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401,  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter 
IV  will  be  terminated  at  the  end  of  the 
crop  year  then  in  effect 

In  order  to  clearly  establish  that  7 
CFR  Part  423  will  be  effective  only 
through  the  end  of  the  1987  crop  year, 
FCIC  herein  amends  the  subpart 
heading  of  these  regulations  to  specify 
that  such  will  be  the  case. 

On  Tuesday,  September  1, 1987,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federaf  Register  at  52 
FR  32931  to  amend  7  CFR  Part  423  as  set 
forth  above.  The  public  was  given  30 
days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the  ' 
proposed  rule,  but  none  were  received. 
Therefore,  FCIC  adopts  as  final  the 
proposed  rule  published  at  52  FR  32931 
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amending  the  subpart  heading  to 
provide  that  7  CFR  Part  423  will  be 
effective  for  the  1966  and  1987  crop 
years  only. 

List  of  Subiects  in  7  CFR  Part  423 

Crop  insurance.  Flax. 
Fmal  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Subpart  heading  to 
the  Flax  Crop  Insurance  Regulations  (7 
CFR  Part  423),  as  follows: 

PART  423-(AMENOED] 

1.  The  authority  citation  for  7  CFR 
Part  423  continues  to  read  as  follows: 

Authority:  Sees.  506.  516.  Pub.  L.  75-430.  52 
Stat.  73.  77.  as  amended  (7  U.S.C.  1506, 1516). 

2.  The  Subpart  heading  in  7  CFR  Part 
423  is  revised  to  read  as  follows:  i 

Subpart— Regulations  for  ttte  1986  and 
1987  Crop  Year* 

Done  in  Washington.  DC  on  Novenjber  24, 
1987. 
E.  Ray  Fosse. 

Manager,  Federal  Crop  Insurance 

Corporation. 

|FR  Doc.  87-27661  Filed  12-1-87;  8:45  am) 
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Famwrs  Home  Administration 
7CFR  Part  1900 


Farmers  Home  Administration  Appeal 
Proosdur* 

AGCNCV:  Farmers  Home  Administration. 

U^A. 

action:  Final  rule. 


:  The  Farmers  Home     | 
Administration  (FmHA) 
administratively  amends  its  appeal 
procedure  to  designate  the  Director  of 
Appeals  as  hearing  officer  for  appeals, 
replacing  Deputy  Administrator  for 
Program  Operations,  and  to  make  minor 
editorial  changes.  This  change  is  made 
to  separate  appeal  decisions  from  the 
program  areas  making  the  initial 
decisions  as  requested  by  members  of 
Congress  and  the  public. 
EFFECTIVE  DATE:  December  2, 1987. 
FOR  FURTHCII  INFORMATION  CONTACT: 
Ariene  Halfon,  Multiple  Family  Housing 
Servicing  and  Property  Management 
Division,  Room  5329,  Farmers  Home 
Administration,  USD  A.  South 
Agriculture  Building.  14th  and 
Independence  Avenue  SW.. 


Washington,  DC  20250.  Telephone  (202) 

447-3187. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  exempt  ftom 
these  requirements  as  it  involves  only 
internal  agency  management. 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property,  loans, 
grants,  benefits  or  contracts  shall  be 
published  for  comment  notwithstanding 
the  exemption  in  5  U.S.C.  553  with 
respect  to  such  rules.  These 
amendments,  however,  are  not 
published  for  proposed  rule-making 
since  they  involve  Agency  procedure, 
and  publication  for  comment  is 
unnecessary. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G  "Environmental  Program".  It 
is  the  determination  of  FmHA  that  this 
action,  consisting  only  of  changes  in 
functions  of  Agency  personnel  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of 
human  environment,  and.  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  Pub.  L.  91-190.  an 
Environmental  Impact  Statement  is  not 
required. 

Intergovernmental  Consultation 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultations  with  State  and  local 
officials. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  Programs  as  listed  in  the  catalog 
of  Federal  Domestic  Assistance: 

10.404  Emergency  Loans 

10.405  Farm  Labor  Housing  Loans  and 
Grants 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.410  Low  Income  Housing  Loans 

10.411  Rural  Housing  Site  Loans 

10.414  Resource  Housing  Site  Loans 
and  Development  Loans 

10.415  Rural  Rental  Housing  Loans 

10.416  Soil  and  Water  Loans 

10.417  Very  Low-income  Housing 
Repair  Loans  and  Grants 

10.418  Water  and  Waste  Disposal 
Systems  for  Rural  Communities   • 

10.419  Watershed  Protection  and  Flood 
Prevention  Loans 

10.421    Indian  Tribes  and  Tribal 
Corporation  Loans 


10.423    Community  Facilities  Loans 

10.427  Rural  Rental  Assistance 
Payments 

10.428  Economic  Emergency  Loans, 
10.434    Housing  Preservation  Grants 

List  of  Subjects  in  7  CFR  Fart  1900 

Appeals.  Credit.  Loan  programs- 
housing  and  community  development. 

Accordingly,  Chapter  XVIIl,  Part  1900, 
Tide  7.  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1900— GENERAL 

1.  The  authority  citation  for  Part  1900 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1968: 42  U.S.C.  1480:  5 
U.S.C.  301:  7  CFR  2.23;  7  CFR  2.70. 

Subpart  B— Farmers  Horns 
Administration  Appeal  Procedure 

2.  In  §  1900.57,  paragraph  (i)  is  revised 
to  read  as  follows: 

§1900.57   The  hearing. 
***** 

(i)  If  the  initial  decision  is  upheld  or 
modified  but  not  reversed,  the  hearing 
officer  will  send  a  copy  of  the  notes  and 
inform  the  appellant  by  letter  of  the 
decision  giving  speciRc  reasons,  with  a 
copy  to  the  decision  making  official  and 
any  other  official  servicing  the  account. 
The  State  Director  or  Acting  State 
Director  must  sign  the  letter  on  County 
Committee  decision  reversals, 
regardless  of  who  conducts  the  hearing 
for  the  State  Director.  When  the  hearing 
officer  is  the  Administrator,  Associate 
Administrator  or  Director  of  Appeals, 
the  letter  will  state  "this  review 
concludes  the  administrative  appeal  of 
your  case.  However,  if  you  feel  there  are 
significant  errors  in  the  hearing  notes, 
you  may  notify  the  Hearing  Officer 
within  15  calendar  days  of  the  date  of 
this  letter.  Upon  consideration  of  your 
comments  on  the  hearing  notes,  the 
Hearing  Officer  will  notify  you  within  10 
calendar  days  as  to  whether  there  will 
be  a  change  in  the  decision."  When  the 
hearing  officer  is  someone  other  than 
the  Administrator.  Associate 
Administrator,  or  Director  of  Appeals, 
the  letter  must  contain  the  following 
statements: 

If  you  wish  to  have  the  above  decision 
further  reviewed,  you  may  appeal  in  writing 
to  (review  officer/town  (do  not  provide 
mailing  address)]  within  30  calendar  days 
from  the  date  of  this  letter  explaining  why 
you  believe  the  decision  is  incorrect.  Your 
request  for  a  review  should  be  submitted  to 
the  review  officer  at  the  following  address:  ' 


('  Insert  address  of  office  where  case  file 
will  be  located  after  the  decision  letter  is 
remitted.) 

Since  this  review  will  be  based  upon  the 
record,  including  papers  filed,  FmHA  files, 
notes  or  transcripts  of  the  appeal  meeting,  my 
decision,  applicable  statutes  and  regulations, 
and  any  additional  written  information  you 
wish  to  submit,  you  should  include  any 
additional  information  you  think  is  important, 
including  any  changes  you  believe  should  be 
made  on  the  attached  hearing  notes. 

The  Federal  Equal  Credit  Opportunity 
Act  prohibits  creditors  from 


discriminating  against  credit  applicants 
on  the  basis  of  race,  color,  religion, 
national  origin,  sex,  marital  status, 
handicap,  or  age  (provided  that  the 
applicant  has  the  capacity  to  enter  into 
a  binding  contract),  because  all  or  part 
of  the  applicant's  income  derives  from 
any  public  assistance  program,  or 
because  the  applicant  has  in  good  faith 
exercised  any  right  under  the  Consumer 
Credit  Protection  Act.  The  Federal 
agency  that  administers  compliance 
with  the  law  concerning  this  creditor  is 


the  Federal  Trade  Commission.  Equal 
Credit  Opportunity.  Washington,  DC 
20580. 
***** 

3.  Exhibit  D  to  Subpart  B  is  revised  to 
read  as  follows: 

Exhibit  B — Hearing/Review  OfTicer 
Designations 

Nots.-A  Hearing  Officer  must  in  all  cases 
be  an  individual  who  was  not  significantly 
involved  in  the  decision  being  appealed. 


Decision  maker  or  decision 


Hearing  officer 


County  supervisor  for  single  family  housing  cases. 


For  Farmer  Program  (FP)  cases  and  FP  intent  to 
foreclose  real  property  or  chattels. 

County  committee „ 

District  director „ .". 

State  director 

Division  director  or  assistant  administrator 

Deputy  or  associate  administrator 

Decision  to  foreclose  real  estate: 

(For  single-family  housing  accounts) 

(For  accounts  serviced  in  the  district  office) 


District  director  or  person  selected  by  the  State  direc- 
tor. 

District  director  from  another  district  or  a  person  of 
equal  or  greater  rank  selected  by  the  State  director. 

State  director  or  designee 

State  director  or  designee 

Director  of  Appeals  or  designee 

Director  of  Appeals  or  designee 

Administrator  or  designee 


Review  offk:er 


State  director  or  designee' 

Director  of  Appeals,  or  d^ignee . 


State  director  or  designee. 

State  director  or  designee. 

Director  of  Appeals,  or  designee. 
Director  of  Appeals  or  designee. 
(No  review). 
(No  review). 
(No  review). 

Director  of  Appeals  or  designee. 
(No  review). 


r.^rJ^^Lii'^'^'*®?'^'^*®**  as  Hearing  Officer  may  not  be  an  employee  who  is  supervised  by  the  person  who  approved  the  foreclosure  and 
accelerated  the  account,  nor  can  the  designee  have  been  involved  in  the  decision  to  foreclose.  <vy<»^'^    >«  iuicviu»u.e  wkj 


NOTES 

1.  District  Director  also  means  Assistant 
District  Director  or  District  Loan  Specialist. 

2.  County  Supervisor  also  means  Assistant 
County  Supervisor  with  loan  approval 
authority. 

3.  Designee  is  the  person  designated  by  the 
Hearing/Review  Officer  to  conduct  a  hearing 
or  review.  The  designee  signs  the  decision 
letter  to  the  appellant  without  the 
concurrence  of  the  original  Hearing/Review 
Officer  except: 

a.  For  hearings  on  County  Committee 
decisions.  For  these  hearings  the  State 
Director  or  Acting  State  Director  may 
designate  other  persons  to  act  on  his  or  her 
behalf  in  conducting  the  hearing:  however, 
the  State  Director  or  Acting  State  Director 
must  sign  the  hearing  decision  letter. 

b.  When  the  Hearing/Review  Officer  is 
designated  by  the  Director  of  Appeals,  the 
complete  case  file,  hearing  notes,  tape 
recordings,  and  a  recommended  decision  will 
be  sent  to  the  Director  of  Appeals  for  review 
and  a  final  decision.  The  Director  of  Appeals 
may  for  individual  cases  delegate  final 
decision  authority  to  a  designee. 

4.  When  a  hearing  involves  both  the  action 
on  Form  FmHA  1924-25  and  acceleration  on 
u  non-farmer  program  loan,  the  appeal 
process  will  follow  that  for  the  decision 
maker  to  foreclose  the  non-farmer  program 
loan  account. 

5.  For  decisions  not  directly  covered  above, 
advice  should  be  sought  from  the  Director  of 
Appeals. 

6.  For  decisions  that  reverse,  modify,  or 
otherwise  require  additional  work  by  the 
state  or  county  staff  which  are  signed  by  the 
Director  of  Appeals  or  designee,  copies  of 


such  decisions  will  be  provided  promptly  to 
the  Deputy  Administrator  for  Program 
Operations,  the  appropriate  Assistant 
Administrator,  and  the  SUte  Director 
(attention:  appropriate  program  chief).  In 
addition  to  a  copy  of  the  decision  itself,  the 
State  Office  will  also  be  provided  with 
directions  of  what  corrective  action(s)  will 
have  to  be  taken. 

Dated:  November  5, 1987. 
Vance  L  Clark. 

Administrator,  Farmers  Home 
Administration. 

[FR  Doc.  87-27636  Filed  12-1-87;  8:45  am  J 

BILUNO  CODE  3410-07-M 


7  CFR  Part  1944 

Section  502  Rural  Housing  Loan 
Policies,  Procedures  and 
Authorizations 

agency:  Farmers  Honie  Administration. 
USDA. 

ACTION:  Interim  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulation  regarding  Section  502  Rural 
Housing  (RH)  loans.  This  action  is  taken 
to  comply  with  language  in  the  1987 
Appropriations  Act  which  precludes 
implementation  of  1 1944.16(e)(1)  of 
Subpart  A  of  Part  1944.  The  intended 
effect  of  this  action  is  to  comply  with 
The  Supplemental  Appropriations  Act 
signed  by  the  President  on  July  11, 1987, 


DATES:  Effective  December  2, 1987. 
Comments  must  be  submitted  on  or 
before  February  1. 1988. 

ADDRESSES:  Send  comments  in 
duplicate  to  the  Office  of  the  Chief. 
Directives  Management  Branch,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture,  Room  6348-S.  14th  and 
Independence  Avenue  SW.. 
Washington,  DC  20250.  All  written 
comments  will  be  available  for  public 
inspection  during  normal  worldng  hours 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Monesson.  Senior  Loan 
Specialist,  Single  Family  Housing. 
Processing  Division,  Farmers  Home 
Administration,  USDA,  Room  5344. 
South  Agriculture  Building,  14th  and 
Independence  Avenue  SW., 
Washington,  DC  20250,  Telephone:  (202) 
382-1474. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291.  It  is  the  policy  of 
this  Department  to  publish  for  comment 
rules  relating  to  public  property,  loans, 
grants,  benefits,  or  contracts, 
notwithstanding  the  exemption  in  5 
U.S.C.  553  with  respect  to  such  rules. 
This  action,  is  published  as  an  interim 
rule  effective  immediately  since  it 
involves  an  emergency  situation.  The 


Federal 
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1987  Sappiemental  Appropriations  Act 
contains  language  which  precludes  use 
of  funds  to  implement  S  1944.16(e)(1)  of 
Part  1944,  Subpart  A.  thereby  permitting 
financJag  of  both  a  garage  and  a 
basement  in  those  regions  of  Th« 
Country  where  it  is  customary  and 
where,  because  of  severe  weather 
conditions,  a  house  without  both  a 
basement  and  a  garage  would  impose  a 
hardship.  There  are  no  alternatives 
availaUe  to  FmHA.  FmHA  is 
implementing  this  rule  immediately  with 
a  60  day  commeot  period.  Therefore, 
Subpart  A  of  Part  1944  is  amended  to 
ehminate  9  1944.16(eHl)-  > 

This  pragran/acthrity  is  listed  in  die 
Catalog  of  Federal  Domestic  Assistance 
under  No.  KMia  For  ttie  reasons  set 
forth  in  the  Final  Rule  related  Notice  to 
7  CFR  Part  3015.  S*d>part  V.  48  FR  29115. 
June  24. 1963.  diis  program/ activity  is 
excluded  from  the  aoope  of  Executive 
Order  12372  which  requires  I 

intergovernmental  consultation  with 
State  and  local  officials. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G.  "Environmental  Program".  It 
is  the  determination  of  FMHA  that  this 
action  does  not  constitute  a  major 
Federal  action  si^uficantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1989.  Pub. 
L  91-190,  an  Envirotmiental  ImpaC : 
Statement  is  not  required. 

Uat  af  Sidiiwii  la  7  CFK  Part  1944 

Home  improvement  loan  programs — 
housing  and  community  development. 
Low  and  moderate-income  housing — 
rental.  Mobile  homes.  Mortgages.  Rural 
housing.  Subsidies. 

Therefore.  Chapter  XVIII.  Title  7. 
Code  of  Federal  Regulations  is  amended 
as  follows: 


Dated:  November  a  1987. 
Vance  L.  Claik. 
Admmistrotor.  Farmers  Home 
Adminislralion. 

[Fit  Doc.  87-27835  Filed  12-1-67:  8:45  am| 
Huina  CODE  Mio-or-H 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatton  Administration 


PART  1944-I10USINQ 

1.  The  auriiority  citation  for  Part  1944 
continues  to  read  as  follows: 

Authority:  42  U.S.C  1480: 7  CFR  2.23;  7  CFR 
Z70.  j 

Subpart  A   OectlewSOa  Rural  H<luaing 


AHttiorlzatlofia 


9t944.1«  f  Amended] 

Section  1944.16.  is  amended  by 
removing  paragraphs  (eHl)  and  by 
redesignating  paragraphs  (e)(2)  through 
(e)(B)  as  paragraphs  (e)(1)  through  (eH7). 


14  CFR  Part  39 

(Dodcet  No.  S7-NM-102-AI>:  Amdt  39- 
57891 

Airworthiness  Directives;  British 
Aerospace  Model  HjS>  748  Series 
Airplanes 

AOCNCV:  Federal  Aviation 

Administratioa  (FAA).  DOT. 

ACnow;  Fmal  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Model  H.S.  748 
airplanes,  which  requires  inspections  of 
the  engine  subframe/wing  attachment 
assembly,  and  repair,  if  necessary.  This 
amendment  is  prompted  by  service 
experience  which  has  shown  that 
abnormal  movement  and  wear  of  the 
engine  subframe/wing  attachment 
assembly  can  leed  to  the  failure  of  the 
split-bush  aad/or  taper  bolt  This 
condition,  if  not  corrected,  could  lead  to 
severe  stress  and  damage  to  the  engine 
support  structure. 
EFt^cnvE  date:  January  19. 19aa 
ADORESS:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace.  Librarian  for  Service 
Bulletins.  P.O.  Box  17414.  Dulles 
International  Airport.  Washington.  DC 
20041.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  PaciHc  Highway 
South.  Seattle,  Washington,  er  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  SouUi.  Seattle. 
Washington. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Judy  Colder.  Standardization 
Branch.  Seattle  Aircraft  Certification 
Office,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA.  Northwest 
Mountain  Range.  17900  Pacific  Highway 
SouUi.  C-66966.  Seattle.  Washington 
98168. 

SUFFLCMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviations  to  include  an  airworthiness 
directive,  applicable  to  all  British 
Aerospace  H.S.  746  series  airplanes, 
requiring  inspections  of  the  engine  sub/ 
frame  wing  attachment  assembly,  and 
repair,  if  necessary,  was  published  in 


the  Federal  Re^ster  on  September  10, 
1987  (52  FR  34228). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  3  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  23  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  US.  operators  is  estitnated  to  be 
$2,760. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  a  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26, 
1979):  and  it  is  further  certified  under  the 
criteria  of  die  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  of  the  minimal 
cost  of  compliance  per  airplane  ($920).  A 
final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket 

List  of  Subiects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  Uie  Federal 
Aviation  Regulations  as  follows: 


PART  3»-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  108(g)  (Revised  Pub.  L.  97-M9. 
January  12. 1983):  and  14  CFR  11.89. 


§39.13 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aaraapaoo:  Applies  to  all  Model  H.S. 

74«  aitpiaiies.  cerUficaled  in  any 

category.  Compliance  required  as 

indicated,  anless  previously 

accomplished. 
To  prevent  severe  stress  and  damage  to  the 
engine  support  stnicturc.  accomplish  the 
following: 

A.  Within  the  next  6  months  after  the 
effective  date  of  this  AD,  or  prior  to 
accumulating  8.000  landings,  whichever  is 
later,  and  thereafter  at  intervals  not  to 
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exceed  2,000  landings,  perform  a  visual 
inspection  of  the  engine  subframe/wing 
attachment  assemblies  in  accordance  with 
the  paragraph  2A  of  British  Aerospace 
Service  Bulletin  54-29,  dated  October  1986. 
Any  assembly  found  to  exhibit  excessive 
movement  or  wear  must  be  repaired,  prior  to 
further  flight,  in  a  manner  approved  by  the 
FAA. 

B.  No  later  than  the  next  scheduled  engine 
removal  after  the  effective  date  of  this  AD  or 
prior  to  accumulating  6,000  landings, 
whichever  is  later,  and  thereafter  at  intervals 
not  to  exceed  6,000  landings,  perform  a  visual 
inspection  of  the  engine  subframe/wing 
attachment  assemblies  while  trying  to  induce 
movement  in  accordance  with  paragraph  2C 
of  British  Aerospace  Service  Bulletin  54-29, 
dated  October  1986.  Any  components  found 
to  be  unserviceable  must  be  repaired,  prior  to 
further  flight,  in  a  manner  approved  bv  the 
FAA. 

C.  Prior  to  the  next  scheduled  engine 
removal  after  the  effective  date  of  this  AD,  or 
prior  to  accumulating  12,000  landings, 
whichever  is  later,  and  thereafter  at  inter\'als 
not  to  exceed  12.000  landings,  perform  an 
inspection  with  the  taper  bolt  and  taper  split- 
bush  removed  from  the  engine  subframe/ 
wing  attachment  assemblies  in  accordance 
with  paragraph  2D  of  British  Aerospace 
Service  Bulletin  54-29,  dated  October  1986. 
Any  components  found  to  be  unserviceable 
must  be  repaired,  prior  to  further  flight,  in  a 
manner  approved  by  the  FAA. 

D.  An  alternate  mrans  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Northwest  Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Airport, 
Washington,  DC  20041.  The.se 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
I     This  amendment  becomes  effective 
January  19, 1988. 

'     Issued  in  Seattle,  Washington,  on 
November  20, 1987. 

Frederick  M.  Isaac, 

Acting  Director.  Nort.'iKest  Mountain  Region. 
jl'R  Doc.  87-27677  Filed  12-l-«7;  8:45  am) 
BILLING  COOC  4S10-13-M 


14  CFR  Part  39 

I  Docket  No.  87-NM-1 10-AD;  Amdt  39- 
5788] 

Airworthiness  Directives;  British 
Aerospace  Model  H.S.  748  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace  H.S. 
748  series  airplanes,  which  requires 
inspection  of  the  jet  pipe  retention 
assemblies,  and  repair,  if  necessary. 
This  amendment  is  prompted  by 
numerous  reports  of  jet  pipe  retention 
and  fuel  drain  plates  which  were 
incorrectly  fitted,  nonconforming  to 
original  dimensions,  or  missing 
completely.  These  conditions,  if  not 
corrected,  could  lead  to  inflight  loss  of 
the  jet  pipe  or  restricted  fuel  drainage, 
with  resultant  fire  or  heat  damage  to  the 
nacelle  and  wing. 

EFFECTIVE  DATE:  January  19, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  Librarian  for  Service 
Bulletins.  P.O.  Box  17414.  Dulles 
International  Airport,  Washington,  DC 
20041.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judy  Colder,  Standardization 
Branch,  Seattle  Aircraft  Certification 
Office,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to  all 
British  Aerospace  H.S.  748  series 
airplanes,  requiring  inspections  of  the  jet 
pipe  retention  assemblies,  and  repair,  if 
necessary,  was  published  in  the  Federal 
Register  on  September  10, 1987  (52  FR 
34225). 

Interested  parties  have  boen  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require 
adoption  of  the  rule  as  proposed. 


It  is  estimated  that  3  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be  $240. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11031;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  of  the  minimal 
cost  of  compliance  per  airplane  ($80).  A 
final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  I(i6(g)  (Revised  Pub.  L  97-M9, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  all  Model  H.S. 
748  series  airplanes  as  listed  in  BAe 
Service  Bulletin  78/9,  Revision  1,  dated 
September  1985.  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 

To  prevent  inflight  loss  of  the  jet  pipe  or 
restricted  fuel  drainage  through  the  jet  pipe 
retention  assemblies,  with  resultant  fire  or 
heat  damage  to  the  nacelle  and  wing, 
accomplish  the  following: 

A.  Within  the  next  60  days  after  the 
effective  date  of  this  AD.  perform  an 
inspection  to  ensure  correct  installation  of 
the  three  retaining  plate  assemblies,  which 
secure  the  jet  pipe  inside  the  jet  pipe 
manifold,  in  accordance  with  British 
Aerospace  Service  Bulletin  78/9,  Revision  1. 
dated  September  1985.  Any  discrepancies 
found  must  be  corrected  prior  to  further 
flight. 

B.  Repeat  the  inspection  required  by 
paragraph  A.  above,  any  time  the  jet  pipe  is 
replaced. 
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C.  An  alternate  means  of  compliance  or 
adiustment  of  the  compliance  time,  which 
provides  an  accepUble  level  of  safety,  may 
be  «ised  when  approved  by  the  Manager, 
SUndardizadon  Branch.  ANM-113.  FAA. 
Northwest  Mountain  Region. 

D.  Special  fli^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modirications  requirad  by  this  AO. 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
appropriate  service  documents  front  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace.  Librarian 
for  Service  Bulletins,  P.O.  Box  174H 
Dulles  International  Airport. 
Washington.  DC  20041.  These 
documents  may  be  examined  at  the 
FAA,  ^4orthwest  Mountain  Region,  179(X) 
Pacific  Hi^way  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  OfSce.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

This  amendment  becomes  effective 
January  19. 1988. 

Issued  in  Seattle.  Washington,  on 
November  2a  1987. 
Frederick  M.  Isaac 
Acting  Director,  Northwest  Moanlain  Region. 
(FR  Doc.  87-27676  Filed  12-1-67;  8:45  am] 

WLUNO  CODE  4S10-W4I 


14  CFR  Part  39 

(Docitet  Na  S7-NII-97-AD;  Amdt  39-5791  ] 

Airworthiness  OirscHwss;  Boeing 
Modsl  767  Series  Airplanes 


AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


: This  amendment  adoptsa 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  787 
series  airplanes,  which  requires 
modification  of  the  plastic  inner  window 
on  the  passenger  door  mid  liner  panel. 
This  amendment  is  prompted  by  a  report 
of  a  loose  inner  window  (dust  cover) 
which  interfered  with  the  movement  of 
the  upper  liner  and  prevented  the  door 
from  opening  fully.  This  condition,  if  not 
corrected,  could  cause  the  door  to  jam 
during  an  emergency,  thus  delaying  and 
possibly  ieopardizing  successful 
emergency  evacuation  of  an  airplane. 
EFFKTIVC  DATE  January  19. 1988. 
AOONESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company. 
P.O.  Box  3707.  Seattle,  Washington 
96124-2207.  The  information  may  be 
examined  at  the  FAA,  Northwest  I 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  Seattle 


Aircraft  Certification  Office.  FAA. 

Northwest  Mountain  Region,  9010  East 

Marginal  Way  South.  Seattle, 

Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  S.  Young,  Airframe  Branch, 

ANM-120S;  telephone  (206)  431-1929. 

Mailing  address:  FAA.  Northwest 

Mountain  Region,  17900  Pacific  Highway 

South.  C-68966.  Seattle.  Washington 

98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
inspection  and  modification  of  the 
plastic  inner  window  on  the  door  mid 
liner  panel  on  Boeing  Model  767  series 
airplanes,  was  published  in  the  Federal 
Register  on  August  9. 1967  (52  FR  29389). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  requested  that 
paragraph  A.  be  revised  to  allow 
operators  an  additional  two  weeks  for 
modification  of  the  dust  cover  if  the 
inspection  reveals  evidence  of 
disbonding.  The  commenter  suggested 
that  the  proposed  requirement  to  modify 
prior  to  further  flight  was  too  severe. 
The  FAA  does  not  concur.  Once  the  dust 
cover  shows  evidence  of  disbonding. 
there  is  the  potential  that  it  could  jam 
the  door,  thus  jeopardizing  evacuation 
during  an  emergency.  The  FAA  has 
determined  that  for  purposes  of  safety,  it 
is  essential  that  the  dust  cover  be 
modified  before  passengers  are 
transported,  that  is.  prior  to  further 
flight. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  77  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  16  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  cost  of   - 
materials  is  estimated  at  $200  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $64,680. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 


of  small  entities,  because  few,  if  any. 
Model  767  series  airplanes  are  operated 
by  small  entities.  A  final  evaluation  has 
biian  prepared  fcM-  this  regulation  and 
has  iwen  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  3»-(AMENOEO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  767  series  airplanes 
listed  in  Boeing  Alert  Service  Bulletin 
767-2SA0092.  dated  June  18. 1987. 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  ensure  that  the  entry  and  service  doors 
cannot  become  jammed  due  to  a  loose  mid 
liner  dust  cover,  accomplish  the  following: 

A.  Within  the  next  30  days  after  the 
effective  dale  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  90  days,  visually 
inspect  the  door  mid  liner  for  evidence  of 
dust  cover  disbonding.  Disbonding  is 
identified  by  the  dust  cover  moving  away 
from  edges  of  the  reveal.  If  the  dust  cover 
shows  evidence  of  disbonding,  prior  to 
further  flight,  modify  the  dust  cover  in 
accordance  tvith  Boeing  Alert  Service 
Bulletin  767-25Aa092.  dated  June  la  1987,  or 
later  FAA-approved  revisions. 

B.  Modification  of  the  dust  cover  in 
accordance  with  Boeing  Service  Bulletin  767- 
25A0092.  dated  June  la  1987.  or  later  FAA- 
approved  revisions,  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  paragraph  A.,  above. 

C.  Within  the  next  18  months  after  the 
effective  date  of  this  AD.  modify  all  dust 
covers  in  accordance  with  Boeing  Service 
Bulletin  767-2SA0092.  dated  June  18. 1987.  or 
later  FAA-  approved  revisions. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager,  Seattle  - 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 
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All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707. 
Seattle,  Washington  98124-2207.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region  9010  East  Marginal 
Way  South.  Seattle,  Washington, 

This  amendment  becomes  effective 
January  19. 1988. 

Issued  in  Seattle,  Washington,  on 
November  20, 1987. 

Frederick  M.  Isaac 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  87-27675  Filed  12-1-87;  8:45  am] 
BUXING  COOe  4910-13-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1221 

NASA  Seal  and  Other  Devices,  and 
Congressional  Space  Medal  of  Honor 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Final  rule. 

summary:  NASA  is  amending  14  CFR 
Part  1221  by  revising  Subpart  1221.1, 
"NASA  Seal,  Insignia,  Logotype 
Insignia,  Program  and  Astronaut  Badges, 
and  Flags,  and  the  Agency's  Unified 
Visual  Communications  System."  The 
revision  updates  the  family  of 
emblematic  devices  and  sets  forth  with 
increased  clarity  NASA  policy  about  the 
commercial  use  of  the  NASA  Logotype 
Insignia  and  the  procedure  for  such  use. 
Specifically,  it  prohibits  the  manufacture 
and  commercial  sale  of  the  NASA 
Logotype  Insignia  as  a  separate  and 
distinct  identification  device  when 
NASA  would  have  no  control  over  its 
design  or  application.  This  revision  also 
establishes  and  sets  forth  the  concept 
and  scope  of  the  NASA  Unified  Visual 
Communications  System  and  prescribes 
the  policy  and  guidelines  for 
implementation  of  the  system. 
EFFECTIVE  DATE:  December  2, 1987. 
ADDRESS:  Public  Services  Division, 
National  Aeronautics  and  Space 
Administration,  Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT! 
Robert  Schulman,  (202)453-8315. 


SUPPLEMENTARY  INFORMATION:  Since 
this  revision  involves  administrative 
and  editorial  management  decisions  and 
procedures,  no  public  comment  period  is 
required. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that 

1.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  since  it 
will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

2.  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 

List  of  Subjects  in  14  CFR  Part  1221 

Decorations,  Medals.  Awards.  Flags. 
Seals,  Insignia.  Unified  Visual 
Communications  System. 

1.  For  reasons  set  out  in  the  Preamble, 
14  CFR  Part  1221  is  amended  by  revising 
Subpart  1221.1  to  read  as  follows: 

PART  1221~THE  NASA  SEAL  AND 
OTHER  DEVICES,  AND  THE 
00NQRE8SI0NAL  SPACE  MEDAL  OF 

MOfiOfl 

Subpart  1221.1— HASA  Seal.  Inslgrta. 
Logotype  Insignia,  PionaiH  and  Aslfonaut 
Badges,  and  Flaga,  and  Mo  Agency^ 
Unified  VIsiMl  ComMunicalioM  Systwn. 

Sec. 

1221.100  Scope. 

1221.101  Policy. 

1221.102  Establishment  of  the  NASA  Seal 

1221.103  Establishment  of  the  NASA 
Insignia. 

1221.104  Establishment  of  the  NASA 
Logotype  Insignia. 

1221.105  Establishment  of  the  NASA 
Program  Badges. 

1221.106  Establishment  of  the  NASA  Space 
Transportation  System  Program  Badge 
and  Add-on  Bar. 

1221.107  Establishment  of  the  NASA  Flag. 

1221.108  Establishment  of  the  NASA 
Administrator's,  Deputy  Administrator's, 
and  Associate  Deputy  Administrators' 
Flags. 

1221.109  Establishment  of  the  NASA 
Astronaut  Badges. 

1221.110  Establishment  of  the  NASA 
Unified  Visual  Communications  System. 

1221.111  Use  of  the  NASA  Seal. 

1221.112  Use  of  the  NASA  Logotype. 

1221.113  Use  of  the  NASA  Program  and 
Astronaut  Badges. 

1221.114  Use  of  the  NASA  Space 
Transportation  System  Program  Badge 
and  Add-on  Bar. 

1221.115  Use  of  the  NASA  Flags. 
1221.118    Approval  of  new  or  change 

proposals. 

1221.117  Violations. 

1221.118  Compliance  and  enforcement. 
Authority:  42  U.S.C.  2472(a)  and  2473(c)(1). 


Subpart  1221.1— NASA  Seal,  Insignia. 
Logotype  Insignia,  Program  and 
Astronaut  Badges,  and  Flags,  and  the 
Agency's  Unified  Visual 
Communications  System 

§1221.100    Scope. 

This  subpart  sets  forth  the  policy 
governing  the  use  of  the  NASA  Seal,  the 
NASA  Insignia,  the  NASA  Logotype 
Insignia,  NASA  Program  and  Astronaut 
Badges,  and  the  NASA  Flags.  This 
subpart  also  establishes  and  sets  forth 
the  concept  and  scope  of  the  NASA 
Unified  Visual  Communications  System 
and  prescribes  the  policy  and  guidelines 
for  implementation  of  the  system. 

§1221.101    Policy. 

(a)  The  NASA  Seal,  the  NASA 
Insignia,  the  NASA  Logotype  Insignia, 
NASA  Program  and  Astronaut  Badges, 
and  the  NASA  Flags  and  the  Agency's 
Unified  Visual  Communications  System, 
as  prescribed  in  §  1221.102  through 

§  1221.110  of  this  subpart  shall  be  used 
exclusively  to  represent  NASA,  its 
programs,  projects,  fimctions,  activities, 
or  elements.  The  use  of  any  devices 
other  than  those  provided  by  or 
subsequently  approved  in  accordance 
with  the  provisions  of  this  subpart  is 
prohibited. 

(b)  The  use  of  the  devices  prescribed 
herein  shall  be  governed  by  the 
provisions  of  this  subpart.  The  use  of  the 
devices  prescribed  herein  for  any 
purpose  other  than  as  authorized  by  this 
subpart  is  prohibited.  Their  misuse  shall 
be  subject  to  the  penalties  authorized  by 
statute,  as  set  forth  in  §  1221.117  and 
shall  be  reported  as  provided  in 

§  1221.118. 

(c)  Any  proposal  for  a  new  NASA 
Insignia,  NASA  Logotype  Insignia, 
NASA  Program  Badge  and  Astronaut 
Badge,  or  for  modification  to  those 
prescribed  herein  shall  be  processed  in 
accordance  with  \  1221.116. 

§1221.102    EstalilislNnentoritteNASA 
Seal 

The  NASA  Seal  was  established  by 
Executive  Order  10849  (24  FR  9559). 
November  27, 1959.  as  amended  by 
Executive  Order  10942  (24  FR  4419),  May 
22, 1961.  The  NASA  Seal,  established  by 
the  President,  is  the  Seal  of  the  agency 
and  symbolizes  the  achievements  and 
goals  of  NASA  and  the  United  States  in 
aeronautical  and  space  activities.  The 
NASA  Seal  shall  be  used  as  set  forth  in 
§  1221.111. 

BtUJNO  COOC  7S10-01-M 
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FIGURE  A 


§  1221.103    Establishment  of  the  NASA 
Insignia. 

The  NASA  Insignia  was  designed  by 
the  Army  Institute  of  Heraldry,  and 
approved  by  the  Commission  of  Fine 
Arts  and  the  NASA  Administrator. 

It  symbolizes  NASA's  role  in 
aeronautics  and  space  in  the  early  years 
of  the  agency  and  has  been  retired.  It  is 
used  only  in  an  authentic  historical 
context,  and  only  with  prior  written 
approval  of  the  NASA  Administrator. 
mama  code  7sio-oi-m 


The  NASA  Seal 


Techidcal  Description; 

The  official  seal  of  the  National  Aeronautics  and  Space 
Administration  is  a  disc  of  blue  sky  strewn  with  white  stars, 
dexter  a  large  yellow  sphere  bearing  a  red  flight  symbol  apex 
in  upper  sinister  and  wings  enveloping  and  casting  a  brown  shadow 
upon  the  spiiere,  all  partially  encircled  with  white  horizontal 
orbit,  in  sinister  a  small  light  blue  sphere;  circumscribing  the 
disc  a  white  band  edged  gold  inscribed  National  Aeronautics  and 
Space  Administration  U.S.A."  in  red  letters. 

BIUJNQ  CODC  7S10-01-C 


UMI 
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the  NASA  Insignia 


REPRODUCTION: 


Black-on-vM  te 
or  single  color: 

TWo-color: 


SIZE: 


As  shown 

Dark  blue  sky  background;  solid  wing 
configuration;  white  inner  elliptical  fligjit 
path,  stars,  and  letters  NASA. 


The  Insignia  may  be  reproduced  or  used  in  various  sizes.  Size  to 
be  determined  on  basis  of  (a)  desired  effect  for  visual  identification 
or  publicity  purposes,  (b)  relative  size  of  the  object  on  which 
insignia  is  to  appear,  and  (c)  consideration  of  any  design,  layout, 
reproduction,  or  other  problems  involved. 


RESTRICTION: 


The  NASA  Insignia  will  not  be  used  for  any  purpose  without  the 
written  approval  of  the  Administrator. 


WLUNG  CODE  7S1(M>1-C 
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§1221.104    EstabHshmentoftheNASA 
Logotype  Insignia. 

The  NASA  Logotype  Insignia,  to  be 
referred  to  as  the  NASA  Logotype,  was 
established  by  the  NASA  Administrator 
as  the  signature  and  design  element  for 
all  visual  communications  formerly 
reserved  for  the  NASA  Insignia.  The 
NASA  Logotype  was  developed  under 
the  Federal  Design  Improvement 
Program  initiated  by  the  President  in 
1972  and  approved  by  the  Commission 
of  Fine  Arts  in  October  1975.  The  NASA 
Logotype  shall  be  used  as  set  forth  in 
§  1221.112,  the  NASA  Graphics 
Standards  Manual,  and  any  related 
NASA  directive  or  specification 
approved  by  the  NASA  Administrator 
and  published  subsequent  hereto. 

naiNQ  CODE  7$10-<I1-M 


BEST  COPY  AVAILABLE 


UMI 


FIGURE  C 
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IWNSA 

I 


§  1221.105    Establisliment  of  the  NASA 
Program  Badges. 

A  separate  and  unique  badge  may  be 
designed  and  approved  in  connection 
with  or  in  commemoration  of  a  major 
NASA  program.  Each  approved  badge 
shall  be  officially  identified  by  its  title 
such  as  "Apollo."  "Skylab."  "Viking." 
"Space  Transportation  System  (Space 
Shuttle)."  or  a  major  NASA  anniversary. 
NASA  Program  Badges  shall  be  used  as 
set  forth  in  §  1221.113  pursuant  to 
apf  roval  as  set  forth  in  §  1221.116. 


§  1221.106  Establishment  of  the  NASA 
Space  Transportation  System  Program 
Badge  and  AddH>n  Bar. 

The  NASA  Space  Transportation 
System  Program  (Space  Shuttle)  and 
Add-on  Bar  were  established  by  the 
NASA  Administrator  on  February.  18, 
1977.  The  Badge  is  a  triangular  stylized 
drawing  of  the  Space  Shuttle  in  launch 
configuration  designed  to  provide 
overall  program  identity.  The  Add-on 
Bar  is  a  rectangular  patch,  with  border, 
enclosing  one  or  two  lines  of  text 


positioned  at  the  base  of  the  badge.  The 
Add-on  Bar  is  designed  to  augment  the 
badge  and  to  provide  subordinate  Space 
Shuttle  mission-related  identity  such  as 
project,  payload,  organization,  text, 
experiment,  system,  or  subsystem.  The 
NASA  Space  Transportation  System 
Program  Badge  and  Add-on  Bar  shall  be 
used  as  set  forth  in  §  1221.114,  and  shall 
conform  to  NASA  standard  design 
specifications. 

BILLING  CODE  7S10-01-M 


The  NASA  logotype  Insignia 

This  logotype  is  the  central  element  in  NASA's  visual  communications 
system.  Through  consistent  and  repetitive  use  as  a  signature  device 
and  design  element  in  all  of  NASA's  visual  conmunications,  the  logotype 
becomes  a  visual  shorthand  which  identifies  the  agency 'and  symbolically 
embodies  its  activities,  achievement  and  goals. 

I 
In  the  logotype,  the  letters  N^A-S-A  are  reduced  to  their  most 
simplified  form.  The  strokes  are  all  of  one  width,  envoking  the 
qualities  of  unity  and  technical  precision.  Elimination  of  cross- 
strokes  in  the  two  "A"  letters  imparts  a  vertical  thrust  to  the 
logotype  and  lends  it  a  quality  of  uniqueness  and  contemporary 
character. 


Technical  Description; 

The  NASA  Logotype  design  is  solid  stroke  letterforms,  shown  freestanding 
horizontally  against  a  solid  neutral  background. 

The  Logotype  sizes  are  based  on  (a)  desired  effect,  (b)  relative  size 
of  object  on  which  applied,  and  (c)  considerations  of  any  design  layout 
and  reproduction.  See  NASA  Graphics  Standards  Manual. 

I 
It  is  reproduced  only  photographically  except  that,  for  larger 
applications,  the  Logotype  is  reproduced  using  the  grid  shown  in  the 
Manual.  Otherwise,  the  Logotype  is  never  reproduced  mechanically  or 
by  hand. 


The  preferred  color  of  the  NASA  Logotype  is  NASA  red  (PMS  179),  used 
only  when  a  second  color  is  available  and  appropriate.  Against  a  white 
background,  the  Logotype  may  be  shown  in  NASA  red,  black,  or  NASA  warm 
gray.  For  background  of  other  values,  the  Manual  is  to  be  consulted 
and  followed. 


BtUJNG  CODE  7510-01-C 
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FIGURE  D 


Space  TransportatiMi  System 
Program  Badge 


§  1221.107    Establishment  of  tlie  NASA 
Flag. 

The  NASA  Flags  for  interior  and 
exterior  use  were  created  by  the  P4ASW 
Administrator  in  January  1960.  ConpEete 
design,  size,  and  color  of  the  NASA 
interior  and  exterior  flags  for 
manufacturing  purposes  are  details  J  in 
U.S.  Army  QMG  Drawing  5-1-269;; 
revision  September  14. 1960.  The  NASA 
Flags  shall  be  used  as  set  forth  in 
§  1221.115. 

BiaiNG  CODE  7S10-01-M 


Add-on  Bar 
(single  line) 


Helvetica  Regular 


Add-on  Bar 
(double  line) 


Aabcdefghijkl 
Bmnopqrstuvwxyz 


DESCRIPTION: 


Space  Transportation  System 
Program  Badge 


The  official  identification  device  for  the  Space  Transportation  System 
Program  is  a  triangular  badge,  pointed  upward,  with  a  stylized  drawing 
of  the  Space  Shuttle  in  launch  configuration;  white  and  gray  shadow  edge; 
symmetrically  enclosed  against  two  shades  of  blue  background;  gold  and 
white  edged;  inscribed  horizontally  at  the  base  '"^papf  cHirrnp"  ir,  ..^u 
letters. 

Add-on  Bar 


'SPACE  SHUTILE"  in  white 


The  official  Add-on  Bar  augments  the  NASA  Space  Transportation  System 
Program  Badge  to  provide  mission-related  identity.  Add-on  Bars  are 
rectangular;  gold  and  white  edged  with  one  or  two  lines  of  text  on  a 
red  band.  Add-on  Bars  are  positioned  horizontally  at  the  base  of  the 
badge. 

DESIGN  SPECIFICATIONS; 

Dimension  and  color  specifications  for  the  Badge  and  Add-on  Bar  are 
available  from  NASA  installation  graphics  coordinators. 

MUJNC  CODE  7S10-01-C 
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FIGURE  E 


REFERENCE: 


The  NASA  Flag 


U.S.  Army  QMG  Drawing  5-1-269;  Revision  14  September  1960,  Note: 
Recocmiend  use  of  Military  Specification  (MIL  F-2692D  dated  14  March 
1%9,  as  amended)  in  conjunction  with  referenced  drawing  as  a 
guideline  for  procurement  purposes. 

Technical  Description  of  Interior  Flag; 

The  color  of  the  National  Aeronautics  and  Space  Administration  flag 
will  be  of  blue  bernberg  taffeta-weave  rayon,  four  (4)  feet>  four  (4) 
inches  on  the  hoist  by  five  (5)  feet,  six  (6)  inches  fly.  In  the 
center  of  the  color  will  be  the  Official  Seal  of  the  National 
Aeronautics  and  Space  Administration  thirty  inches  in  diameter.  The 
devices  and  stars  of  the  Seal  will  be  embroidered  by  the  Bonnaz  Process. 
The  color  will  be  trirrmed  on  three  edges  with  a  knotted  fringe  of  rayon 
two  and  one  half  (2^)  inches  wide.  Cord  and  tassels  will  be  of  yellow 
rayon  strands.  See  drawing  referenced  above  for  complete  details. 

Technical  Description  of  Exterior  Flag: 

NASA  flags  for  external  use  may  be  procured  in  two  sizes:  5'  x  9' -6" 
(without  fringe)  or  10'  x  19'  (without  fringe).  Detailed  design,  colors 
and  size  specifications  are  as  set  forth  in  the  drawing  referenced 
above. 

MLUNG  COOe  7S1»41-C 


§1221.iaft    E«taMiilMwatofttMNA8A 
AdmlMsthitior'k,.DBpiity  AdroinistntQr'% 
and  AssociM*  Dkpttty  4CdMni«thiCDra' 
Flags; 

Ca);  Concurrently  witii  the 
estaiilisHment  of  the  NASAFlag.in 
January  1960;  the  NASA  Adinihi^ator 
also  established'NASA  FIag9  to 
represent  tfie  RASA  Adinihisttaior.. 
Deputy  AdmihiistratiQr  and  Assoaiate. 
Depuiy  Admihi'8tratoF&  Each  of.  these 
flkgs  conforms  tb  tfie  Basic,  desiga  of  the 
NASA  Flagexcspt  that!: 

CllThe  size  of  the  flaftis-S  feet  x,4 
feet; 

(2)The  Adhunii3itatbr'k.Fras,h88  four 
stars; 

(3)  The  Deputy  Adhiihifltrator's  Flag 
has  thre»atn«;anii' 

(^ilha.  Associate.  Deputji 
Administrators'  Flags  have  twostaca.. 

(b).  Flags  ragFesenting,  these  senioB- 
ofricial's  shall' be  used  as  set  forth.ia 
S  1221.115. 

§ieg!tM»    EstBMMtiilwi«««t«Mi.«AM 
Astronaut  BadfBk. 

The  NASAAstronaulinMl^. 
commoni^mfinmd*  ti»  as.  tike  "tnw 
pat&fa«.'"i8  aaeiiamttrandlnnique  badjfs 
desigaedritmaimiHKliauewiditagin 
commemoBalinBi  at  m  ™mi;iwi1'  space- 
flight) miasioiDfiir  thspartfoaitaBr 
ast«niaut«:involve«LBacfatappH}«ed' 
badge- shall!  be  ideatifiadi  byr  itM  tftfch 
suchaa  "iSgallnl? Bu^fc."  CaUaetme^b. 
these  badges:  Willi  GMpmetln-NMSiA 
AstnmacU'iBadgett.'ElurNASAAalinBHnt 
BadJiesishaUihesuaagbaBisafifQiithiiiii 
§  122lL]!liaipuc8uaiil>tQiap^xi«aiiaai8eti 
forth  in  i.1IZZl)M&. 

§1221110    EStMMWtmMirorflwIWM 
Unmwvihual'eammuniMlbnsS^stani 

(alThe  NASA  Admihiiattator  directfedi 
the  establiishmeaboCa  blASAtlhiiffidl 
Visuaf  CbmmunicatlbDs.  System^  This 
system  was  (feweloiwdiuiidisr  the 
Federal  Design  rmprovement  Peogram; 
initiated  by  the  President  in  May  1972; 
This  syatairis' the;  agcflHqnmke  latigraat 
by  which  NASA  projects  a 
contempoDai^.  buBiaeasr4ike-.. 
prog{iessurei  andfoowaidr'laakiiig.iniag^ 
thcoti^.  the  use: a£e£CBCti«» design' ftm 
im^coved  sommuiueatioRSt.'Eh&systeiiv 
provid'es>a  piiofsssioiialtaad'Gohesivet 
NASA  identity  by  impaftingioantinutty 
of  gpapfaias>deai0i.  inali.  lagfout^ 
reproductionrart,  stationeii^  Connat, 
publicatioiis,.  sigps,.  flUms^  vahidast. 
aircraft  aodspaeeeraft  omrkingst  andi 
other  items..  It  creates- »  unified  iauge? 
whicb  is  cepresentative  andi  symbalie  o{ 
NASA's  pso^essiwe.  attitudes:  and 
programs.. 

(b)  The:  Divectorv  Public:  Serviaes. 
Division..  icDe^onsible-Car  the 
development  aiidimpleraefltati(Nivo£  Ifae- 


NiAiSA»  Unifiedi  Waual:  Coramunioattons 
System.  With  the  development*  of  the* 
NASA  Unified  Viauai^Genimunicalfons 
System)  the  Public  Senncea  OIviBiani. 
NASA  Ueadquartam.areatBd)  the' NASA 
GraphicsiStaadatdstllfanuakwluah  ivllle 
official  gnidefor  the;  usa;  andi  appUcathmi 
of  the  NASA  Logotype  and  the  NAiS^ 
Unified-  Visual  GbnununiBatians  Sjutsm. 

(c)  The  Director,  Public  Sraviaes 
DiviB(Hi,.NASA.Ifeadt]UBi)tsi9,  has* 
designated  a;  NASA  Graphics' 
Cuunlinatmr  ton  iiaplement  and)  moniVav 
agenB3Mude>dlaign  impnwerasnts-iRt 
consonance  with  the  NASA  Graphic» 
Standends^NtenuBtand  tha'NASA 
Unified' VfnialiQminniniBatlQnsiSysttemv 
The  NASA  Graphios-CeoHinatbrwilt! 
dewelbpimdi  issue  ohaogesand 
additions:  to>  the  manual:  as  vequired  an# 
as  new-db8^8tlmdtHds>aiidi 
specifieatisw  amtdevelbpedi  a«d> - 
approved.  Copies  of^the-NiMACivpHu;? 
Standanlb' Manual- may  beofttained 
directly- ft<onrthe>Nn6A  Gl«phii» 
Coonlfnattor;  NIASiA  Headt)aanitefv. 

(d)  The-  DIreeVor  sf  eHefr  nefd< 

Ins  tallatiimt-  he»  dIesignettecP  an-  ofllciaP  to 
serve  as  Graphics  Coordinator  forbw/^ 
her  ihstallatfon:  'Fhe- Assistant  Associate 
AdhnhisOvtbribr  Pfeadtgrartten- 
Adfatihii9ti<atibn>  Hast  designated- air 
official  to  serve*  as  niMdi|uart)eTS 
Graphics.  Coandinatofc.  Any  shaagsftift 
Aanit  a<iBigtinmrt^ff.8]iaJi,bg  Mpastadito* 
the  NASA  Graphics  Coordinat«(.llriASft^ 
Headq^iartera.. 

(is);  Graphics.  GaaiKiUnataiis>aM- 
re^on8ible.£Qii  an  aiming' finmi^ann^ 
with  the  NASA  GsaphiebStMBdasda 
ManuaLandtJiC!Nli^SA.Unified  Visual 
Communicatiana.  System  fos  thais 
respective.  instaUatiaBSf 

Si22i.irr  0feronN«JM8A8«at 

(a))  The  Enecutfste  Offiicec  shall  be 
responsible  fiac  custody  oCtha-NASA 
impreasiottSeaLand  auaiadf/i  olliASA, 
replica  felaq)ip«)  sealik-  ThesNASA  Seat 
is  resttictad  t»  the  folTowing;. 

(1)  NASA  a  wand  ceatifijeatto-  and 
medala. 

(2)  NASA,  awards,  for  career  semtiee^ 

(3)  Security  credentials  and  emplayea 
identification  cardst- 

(4)  NASA  AdnuniBtmtoo'kdoeuments; 
the  seal  may  b»aaedanid&eumenta'Suah< 
as  inteBafency  an  iatM^ncnunaiutai 
agresnients  and  special;;  npeflt»  Itti  A* 
President  andCbngiess)  aodioaiother 
documents,  at  the  discretioBia£tiie 
NASA  AdmiBistBatmc 

(5)  Pla^uww,  the  duignxtftfaer  NASA 
Seal  may  beinaiMpaiBtadin-pliBque8.£i» 
disphty  iniagenor^'i'ditDriaBM. 
prssentttl!ian.roomak.labbiesi.  offices  of 
senior  officiels,,  and  on'  tfaer  fbonto'  ofi 
buildings  occupied  by MASA. 


(6):The  NASA  Flag,  and  the  NASA 
Administrator's  and  Deputy 
AdmihistxatoE's;  and  Associate  Deputy 
AdministratDra:  Flags.,  which 
iacopporat^^the  desigmof  the  Sisal. 

(7)  NASAprestige  publications  which 
repsesent  the  achievements  or  miasibos 
of  NASA  as  a  whole. 

(8)  Publications. tovdiscuments)' 
involidngpastieipatioaby  another 
govemnnentr  agpneji  for whiehi  the  other 
go  veamment  agency-  ha*  autlionzed<  the? 
useof  itaseak 

(b)  U8e>of  iit«MASA  Seal  for  any 
purpose*  other  titan  as  prescnbed^Hemiiv 
is  prohibitedi  eMcepf  that*  the  iMecattve- 
Officer  may  authorize,  on  a-saae-by- 
caaa  baaisv.  thruse*  ofi  the- NASA)  Sieei' br 
purposes  otfaeirthani  those  pwscribedi 
when  the  Executive-Officer  deems- such- 
use  to  be-appmpRKni. 

11221.112   UaaofltellASAiboaQlHN. 

The  NASA  Logotype  is  authorizedlfiBr 
iifls-fHi  thft  fnilrnnriag; 

(a)  NASA-  articles..  (1)}  NA3A 
letterhead  statisneryi 

(i2}iKimspioduaed  bf»  arfor  NASAl 

^1  Wearing; npf  ml  and peasonali 
propertyp  italtaa  naed  by  NASA 
employees  iapecflwnanevaf  their 
duties> 

(4)  JRhquioeA  uaifoiina  of  caatcactise 
enipieyeesi  when*  psB6anniag!  pHUiic 
affairs,  guard  orfireipjateclianiduties 
and  siaiilardutiaatwithiiBNASA 
iastaUatians  aa  aS  other  aasignad  NM8A 
duty  stations,,  aaiA  am aay,  aaquiaed 
canttaetor^OMBaed  vahic^  used 
exclusively  in.tha!paafiarniaaBB:a£  these 
duties..  wh«i  attffanrigad  by-  BiASA 
contk-aeting;  offijcessi. 

(j^- Spacecoafti.  aircE^t.  au<nmobiie«. 
trucks,  and  simitasFwehidiMawnBdiby;. 
leaaed!  to,.  QTomtaaelBr-foaiiafaad  tn 
NASiA,  or  pDoducadi&HrNASifbby 

ODBtraatansi.  bai  SMcbidinBr  NASA-awned 
vehicles  used  and  apaiatadi  by 
cootpaetars  foroandlict  ot  caatnacfor 
business^ 
(6)  Emxipanair  and.  fticiiities  ommadl  by  w 

IpaaoAtrtj  tfai  f^w<rnliir-ftnimHhffd-  to> 

OUfiA;.suchiaaisnahinaBy'.  major  tools;. 
grouads-handliBgceqaipnient  office  and 
shop'  huniBfaiags  (i£  apprapciatejt.  and 
siraiiar  iteraa  ai  •  pemuinear  oatuic: 
includinfttfaaae.  pradttoed  foe  NASA  by 
contliactarsi. 

(7)ilijAS;ALpaaqridelS4.broeburafl, 
mamiars..  haadbasksk.  house  oi^ans. 
buUetinsk-genaalsBBpaetB.  pestnrs,.  sigin« 
chartsi.  and  itans:  o£  siiniliur  aatune  finr 
general. naeether than: thoae  covemdin- 
§  122]Llll(a)  (17)1  and  (a|i 

(8)  ^iefcase*  ardiapateh  cases-  issued 
by  NASA.. 

(i^  Certif icat»»  (MAS A  Foiim  sgOA  and 
699B)  covering  authority  to  NASAaiid 
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contractor  security  personnel  to  carry 
fireamis. 

(10)  NASA  occupied  buildings  when 
the  use  of  the  NASA  Logotype  is  more 
appropriate  than  use  of  the  NASA  Seal. 

(b)  Personal  articles— NASA 
employees.  (1)  Business  calling  cards  of 
NASA  employees  may  carry  the  imprint 
of  the  NASA  Logotype. 

(2)  Limited  usage  on  automobiles.  If 
determined  appropriate  by  the  cognizant 
installation  ofHcial,  it  is  acceptable  to 
place  a  NASA  Logotype  sticker  on 
personal  automobiles  where  such 
identification  will  facilitate  entry  or 
control  of  such  vehicles  at  NASA 
installations  or  parking  areas. 

(3)  Personal  items  used  in  connection 
with  NASA  employees'  recreation 
association  activities. 

(4)  Items  for  sale  through  NASA 
employees'  nonappropriated  fund 
activities  subject  to  paragraph  (c)  of  this 
section. 

(5)  NASA  employees  shall  not  use  the 
NASA  Logotype  in  any  manner  that 
would  imply  that  NASA  endorses  a 
commercial  product,  service  or  activity 
or  that  material  of  a  non-official  nature 
represents  NASA's  official  position. 

(c)  Miscellaneous  articles.  (1)  The 
manufacture  and  commercial  sale  of  the 
NASA  Logotype  as  a  separate  and 
distinct  device  in  the  form  of  an  emblem, 
patch,  insignia,  badge,  decal,  vinylcal, 
cloth,  metal,  or  other  material  which 
would  preclude  NASA's  control  over  its 
use  or  application  is  prohibited. 

(2)  Use  of  the  NASA  Uniform  Patches, 
which  incorporate  the  NASA  Logotype, 
is  authorized  only  as  prescribed  in  the 
NASA  Graphics  Standards  Manual,  for 
NASA  personnel  and  NASA  contractor 
personnel  identiRcation. 

(3)  No  approval  for  use  of  the  NASA 
Logotype  will  be  authorized  when  its 
use  can  be  construed  as  an  endorsement 
by  NASA  of  a  product  or  service, 

(4)  Items  bearing  the  NASA  Logotype 
such  as  souvenirs,  novelties,  toys, 
models,  clothing,  and  similar  items 
(including  items  for  sale  through  the 
NASA  employees'  nonappropriated  fund 
activities]  may  be  manufactured  and 
sold  only  after  the  NASA  Logotype 
application  has  been  submitted  to,  and 
approved  by,  the  Director,  Public 
Services  Division,  or  designee,  NASA 

I  leadquarters,  Washington,  DC  20546. 

(d)  Use  of  the  NASA  Logotype  for  any 
other  purpose  other  than  as  prescribed 
herein  is  prohibited,  except  that  the 
Director,  Public  Services  Division,  may 
authorize  on  a  case-by-case  basis  the 
use  of  the  NASA  Logotype  for  other 
purposes  when  the  Director,  Public 
Services  Division,  deems  such  use  to  be 
appropriate. 


§1221.113    Um  Of  the  NASA  Program  and 
Astronaut  BodgM. 

(a)  Official  NASA  Program  and 
Astronaut  Badges  will  be  restricted  to 
the  uses  set  forth  herein  and  to  such 
other  uses  as  the  Director.  Public 
Services  Division,  may  specifically 
approve. 

(b)  Specific  approval  is  given  for  the 
following  uses: 

(1)  Use  of  exact  reproductions  of  a 
badge  in  the  form  of  a  patch  made  of  a 
gummed  sticker,  on  articles  of  wearing 
apparel  and  personal  property  items; 
and 

(2)  Use  of  exact  renderings  of  a  badge 
on  a  coin,  medal,  plaque,  or  other 
commemorative  souvenirs. 

(c)  The  manufacture  and  sale  or  free 
distribution  of  badges  for  the  uses 
approved,  or  that  may  be  approved 
under  paragraphs  (a)  and  (b)  of  this 
section  are  authorized. 

(d)  Portrayal  of  an  exact  reproduction 
of  a  badge  in  conjunction  with  the 
advertising  of  any  product  or  service 
will  be  approved  on  a  case-by-case 
basis  by  the  Director,  Public  Services 
Division. 

(e)  The  manufacture,  sale,  or  use  of 
any  colorable  imitation  of  the  design  of 
an  official  NASA  Program  or  A'^ronaut 
Badge  will  not  be  approved. 

§1221.114    Ua«  Of  t»M  NASA  Spae* 
TranapoftaMon  System  Program  Badga  and 
Add-on  Bar. 

(a)  The  NASA  Space  Transportation 
System  Program  Badge  (Space  Shuttle) 
shall  be  used  in  the  manner  prescribed 
for  NASA  Program  and  Astronaut 
Badges,  S  1221.113.  It  shall  be  used 
exclusively  to  identify  the  overall 
program  and  represent,  identify,  and 
commemorate  each  Space  Shuttle 
operational  mission. 

(b)  The  approved  Add-on  Bar(s)  shall 
be  used  exclusively  to  provide 
subordinate  mission-related  identity  for 
NASA  projects  and  payloads  including 
NASA  joint  projects.  Use  of  Add-on 
Bars  for  non-NASA  projects  and 
payloads,  including  domestic  and/or 
international  joint  projects,  is 
encouraged. 

(c)  Add-on  Bar  proposals  for  both 
NASA  and  non-NASA  projects  and 
payloads  shall  be  submitted  to  the 
Associate  Administrator  for  Space 
Flight  for  review  and  approval  and  for 
compliance  with  NASA  design 
specifications. 

(d)  Use  of  any  device  other  than  as 
prescribed  herein  is  prohibited  on  ' 
NASA  uniforms,  publications, 
brochures,  posters,  charts,  signs,  and 
items  of  a  similar  nature,  to  identify  the 
Space  Transportation  System  Program 
and  related  missions.  - 


(e)  Use  of  unique  payload  Program 
Badges  for  non-NASA  missions  is 
permitted  only  when  the  payload  has 
been  bought  solely  by  another  country 
other  than  the  United  States  and  when 
that  country  has  total  responsibility  for 
that  payload,  for  example,  in  the  case 
where  Germany  had  bought  a  dedicated 
Spacelab  mission  and  had  total 
responsibility  for  the  payload.  Unique 
payload  Program  Badge  proposals  shall 
be  submitted  to  the  Director. 
International  Relations  Division, 
Director,  Public  Services  Division,  and 
the  Associate  Administrator  for  Space 
Flight,  NASA  Headquarters,  for 
information  and  comment. 

§1221.115    Us*  Of  tfM  NASA  Flags. 

(a)  The  NASA  Flag  is  authorized  for 
use  only  as  follows: 

(1)  On  or  in  front  of  NASA  installation 
buildings.  .     . 

(2)  At  NASA  ceremonies. 

(3)  At  conferences  (including  display 
in  NASA  conference  rooms).  • 

(4)  At  governmental  or  public 
appearances  of  NASA  executives. 

(5)  In  private  offices  of  senior  officials. 

(6)  As  otherwise  authorized  by  the 
NASA  Administrator  or  designee. 

(7)  The  NASA  Flag  must  be  displayed 
with  the  United  States  Flag.  When  the 
United  States  Flag  and  the  NASA  Flag 
are  displayed  on  a  speaker's  platform  in 
an  auditorium,  the  United  States  Flag 
must  occupy  the  position  of  honor  and 
be  placed  at  tiie  speaker's  right  as  the 
speaker  faces  the  audience,  with  the 
NASA  Flag  at  the  speaker's  left. 

(b)  The  NASA  Administrator's, 
Deputy  Administrator's,  and  Associate 
Deputy  Administrators'  Flags  shall  be 
displayed  with  the  United  States  Flag  in 
the  respective  offices  of  these  officials 
but  may  be  temporarily  removed  for  use 
at  the  discretion  of  the  officials 
concerned. 

§  1221.1 16    Approval  of  naw  or  ehang* 
proposals. 

(a)  Any  proposal  to  change  or  modify 
the  emblematic  devices  set  forth  herein 
or  to  introduce  a  new  emblematic  device 
other  than  as  prescribed  herein  requires 
the  written  approval  of  the  NASA 
Administrator  with  prior  approval  and 
recommendation  of  the  Director,  Public 
Services  Division. 

(b)  In  addition  to  the  written  approval 
of  the  NASA  Administrator,  any 
proposal  for  a  new  design  or  for  a 
modification  to  the  design  of  the  NASA 
Insignia  or  NASA  Logotype  must  also  be 
submitted  to  the  Commission  of  Fine 
Arts  for  its  advice  as  to  the  merit  of 
design.  If  approved  in  writing  by  the 
NASA  Administrator  and  upbn  advice 
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received  from  the  Commission  of  Fine 
Arts,  the  NASA  Insignia  and  the  use  of 
such  NASA  Insignia  or  NASA  Logotype 
must  be  prescribed  in  this  Subpart  and 
published  in  the  Federal  Register. 

§1221.117    Violations. 

(a)  NASA  Seal.  Any  person  who  uses 
the  NASA  Seal  in  a  manner  other  than 
as  authorized  in  this  Subpart  shall  be 
subject  to  the  provisions  of  Title  18 
U.S.C.  1017. 

(b)  NASA  Insignia,  NASA  Logotype, 
and  NASA  Program  and  Astronaut 
Badges.  Any  person  who  uses  the  NASA 
Insignia,  NASA  Logotype,  NASA 
Program  Badges,  or  NASA  Astronaut 
Badges  in  a  manner  other  than  as 
authorized  in  this  Subpart  shall  be 
subject  to  the  provisions  of  Title  18 
U.S.C.  701. 

§1221.1ie   Compliance  and  enforcement 

In  order  to  ensure  adherence  to  the 
authorized  uses  of  the  NASA  Seal,  the 
NASA  Insignia,  the  NASA  Logotype, 
NASA  Program  and  Astronaut  Badges, 
and  the  NASA  Flags  as  provided  herein, 
a  report  of  each  suspected  violation  of 
this  Subpart  (including  the  uses  of 
unauthorized  NASA  Insignias)  or  of 
questionable  uses  of  the  NASA  Seal,  the 
NASA  Insignia,  the  NASA  Logotype, 
NASA  Program  and  Astronaut  Badges, 
or  the  NASA  Flags  shall  be  submitted  to 
the  Inspector  General,  NASA 
Headquarters,  in  accordance  with 
NASA  Management  Instruction  9950.1, 
"The  NASA  Investigations  Program." 
lames  C.  Fletcher, 
Administrator. 
November  24, 1987. 
[FR  Doc.  87-27606  Filed  12-1-87:  8:45  amj 

BILUNQ  CODE  7S10-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  389 

(Docket  No.  RM87-36-000;  Order  No.  4«1] 

Interpretation  of  Compreliensive  Plans 
Under  Section  3  of  the  Electric 
Consumers  Protection  Act 

November  25, 1987. 

agency:  Federal  Energy  Regulatory 

Commission. 

action:  Final  rule:  Notice  of  OMB 

control  number. 

summary:  On  October  20, 1987,  the 
Federal  Energy  Regulatory  Commission 
issued  a  final  rule  (Order  No.  481)  in 
Docket  No.  RM87-36-000,  52  FR  39,905 
(Oct.  26,1987).  This  notice  states  that 
OMB  has  approved  the  information 


collection  requirements  in  Order  No. 
481. 

EFFECTIVE  DATE:  November  25, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Lane,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426,  (202)  357- 
8530. 

SUPPLEMENTARY  INFORMATION:  The 

Paperwork  Reduction  Act,  44  U.S.C. 
3501-3520  (1982)  and  the  Office  of 
Management  and  Budget's  (OMB) 
regulations,  5  CFR  Part  1320  (1987), 
require  that  OMB  approve  certain 
information  collection  requirements 
imposed  by  agency  rules.  On  November 
24, 1987.  the  OMB  approved  the 
information  collection  requirements  of 
18  CFR  2.19  as  added  by  this  rule  under 
Control  Numbers  1902-0058  and  1902- 
0115.  Therefore,  the  final  rule  in  Docket 
No.  RM87-3&-000  is  effective  November 
25. 1987. 

Accordingly,  Part  2,  Chapter  I.  Title 
18,  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 
Lois  O.  Cashell. 
Acting  Secretary, 

PART  389-OMB  CONTROL  NUMBERS 
FOR  COMMISSION  INFORMATION 
COLLECTION  REQUIREMENTS 

1.  The  authority  citation  for  Part  389 
continues  to  read  as  follows: 

Authority:  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501-3520  (1982). 

§389.10    [Amended] 

2.  The  Table  of  OMB  Control  Numbers 
in  §  389.10(b)  is  amended  by  inserting 
"2.19"  in  numerical  order  in  the  Section 
column  and  "0058. 0015"  in  the 
corresponding  position  in  the  OMB 
Control  Number  column. 

(FR  Doc.  87-27687  Filed  12-1-87:  8:45  am) 

BHJJNO  CODE  C717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  123 
[FRL-3295-6] 

Approval  of  Maryland's  NPDES 
Program  To  Regulate  Federal  Facilities 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  approval  of  the  State 
of  Maryland's  request  for  authority  to 
administer  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program  with  respect  to  federal 
facilities. 


summary:  On  November  10, 1987.  the 
Environmental  Protection  Agency  (EPA) 


approved  the  State  of  Maryland's 
request  to  include  regulation  of  federal 
facilities  under  its  State  water  pollution 
permit  program  responsibility. 
Previously  the  State  had  been  approved 
to  administer  the  NPDES  program  for 
facilities  other  than  federal  facilities. 
This  action  was  published  as  a  public 
notice  on  June  22. 1987  (52  FR  23487). 

FOR  FURTHER  INFORMATION  CONTACT: 

Diana  Esher,  Water  Management 
Division  (3WM52),  U.S.  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building.  Philadelphia, 
Pennsylvania  19107,  Phone:  (215)  597- 
9232. 

SUPPLEMENTARY  INFORMATION:  In  1977, 
Congress  amended  section  313  of  the 
Clean  Water  Act  (33  U.S.C.  1251,  et  seq.) 
to  authorize  States  to  regulate  federally 
owned  or  operated  facilities  under  their 
water  pollution  control  programs.  Prior 
to  the  amendment.  States,  including 
those  authorized  pursuant  to  section 
402(b)  of  the  Clean  Water  Act  to 
participate  in  the  NPDES  program,  were 
precluded  from  regulating  federal 
facilities.  Therefore  in  approving  State 
programs  under  section  402(b),  EPA 
reserved  the  authority  to  issue  NPDES 
permits  to  federal  facilities. 

With  the  passage  of  the  1977 
amendments.  EPA  has  been  transferring 
NPDES  authority  over  federal  facilities 
to  approved  States.  Today's  Federal 
Register  notice  is  to  announce  the 
approval  of  the  State  of  Maryland's 
request  to  assume  NPDES  authority  over 
federal  facilities. 

In  support  of  its  application  to  assume 
NPDES  authority  over  federal  facilities, 
the  State  of  Maryland's  Department  of 
the  Environment  has  submitted  to  EPA 
copies  of  the  relevant  statutes  and 
regulations.  The  State  has  also 
submitted  a  statement  by  the  Attorney 
General  certifying,  with  appropriate 
citations  to  the  statutes  and  regulations, 
that  the  State  has  adequate  legal 
authority  to  regulate  federal  facilities 
consistent  with  the  approved  program 
administration  for  other  facilities  within 
the  State.  EPA  has  concluded,  upon 
reviewing  all  of  these  submitted 
materials,  that  the  State  has  adequate 
authority  to  apply  its  approved  State 
NPDES  program  to  federal  facilities. 

"Federal  Register"  Notice  of  Approval  of 
State  NPDES  Programs  or  Modifications 

EPA  will  provide  Federal  Register 

notice  of  any  action  by  the  Agency 
approving  or  modifying  a  State  NPDES 
program.  The  following  table  will 
provide  the  public  with  an  up-to-date 
list  of  the  status  of  NPDES  permitting 
authority  throughout  the  country. 
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UMI 


Alabama 

Arkansas '.- 
Caiiiofnia. — 
Cokxado ' ... 
Connecicul. 
Delaware — 

Georgia 

Hawaii 

Illinois ' 

Indiana 

k)wa 

Kansas 


Amraved 

State 

NPDES 


Kentucky" 

Maryland — 

MichiQan 

Minrtesota 

Mississipp* - 

Missouri  > 

Montana' 

Nebraska 

Nevada 

New  Jersey ' 

New  York , 

North  Carolina.. 
North  Dakota.... 

Otiio. 

Oregon  •  „.._ 

Pennsylvania  _- 
Rhode  Island  ■ . 
South  Caroliria . 

Tertnessee 

Utah 

Vermont _.. 

Virgin  (stands.... 

Virginia 

Washington 

WestWginiai. 

Wisconsin ' 

Wyoming 


Approved  to 
fegutale 
fedeni 
todMies 


10/19/79 
11/01/86 
05/14/73 
03/27/75 
09/26/73 
04/01/74 
06/28/74 
tl/28/74 
10/23/77/ 
01/01/75 
08/10/78 
06/28/74 
09/30/83 
09/05/74 
10/17/73 
06/30/74 
05/01/74 
to/30/74 
06/10/74 
06/12/74 
09/19/75 
04/13/82 
10/28/75 
10/19/75 
06/13/75 
03/11/74 
09/26/73 
06/30/78 
09/17/84 
06/10/75 
12/28/77 
07/07/87 
03/11/74 
06/30/74 
03.31/75 
It/14/73 
05/10/82 
02/04/74 
01/30/75 


10/19/79 
11/01/86 
05/05/78 


12/08/80 
06/01/79 
09/20/79 
12/09/78 
08/10/78 
08/28/85 
09/30/83 
11/10/87 
12/09/78 
12/09/78 
01/28/83 
06/26/79 
06/23/81 
11/02/79 
08/31/78 
04/13/82 
06/13/80 
09/28/84 

01/28/83 
03/02/79 
06/30/78 
09/17/84 
09/26/80 

07/07/87 


02/09/82 


Approved 
St^ 

Pretreal- 
ment 

prograin 


10/19/79 
11/01/86 


06A)3/81 


03/12/81 
06/12/83 


06/03/81 


09/30/83 
09/30/85 
06/07/83 
07/16/79 
05/13/82 
06/03/81 


05/1t)/82 
11/26/79 
05/18/81 


09/07/84 

04/13^2 

^06/ 14/82 

07/27/83 
03/12/81 


09/17/84 
04/09/82 
06/10/83 
07/07/87 
03/16/82 


09/30/86 
05/10/82 
12/24/80 


*  State  approved  to  issue  general  permits. 

Review  Under  the  Regulatory  Flexibility 
Act  and  Executive  Order  12291 

Under  the  Regulatory  Flexibility  Act.  5 
US.C.  601  et  seq.  EPA  is  required  to 
prepare  a  Regulatory  Analysis  for  all 
rules  which  have  a  significant  impact  on 
a  substantial  nua^r  of  small  entities. 
The  approval  of  the  Maryland  NPDES 
permit  program  to  administer  federal 
facilities  merely  transfers  responsibility 
for  administration  of  these  facilities 
from  the  Federal  to  the  Slate 
government  No  new  substantive 
requirements  are  established  by  this 
action.  Therefore,  this  notice  does  not 
have  a  significant  iai|>act  on  a 
substantial  number  of  small  entities. 
Consequently,  it  does  not  trigger  the 
requirement  of  a  Regulatory  Flexibility 
Anal3rsis.' 


The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Dated:  Noyenber  S,  1987. 
James  M.  Seif, 

Regional  Administrator.  Region  III. 

(FR  Doc.  87-27305  Filed  12-1-87:  8:45  am| 

BKi.lNG  COOE  CS6O-S0-M 


40  CFR  Part  ISO 

[OPP-00248;  Fm.-3297-2I 

Raalickle  Totarances  for  Chlorpyrif  os; 
Technical  Amandment 

MUMCr.  EnvironmenUl  Protection 
/Vgency  (EPA). 


ACnOM:  Final  rule;  Technical 
amendment.  ■    •  

SUMMARY:  This  technical  amendment . 
clarifies  duplicative  amendatory 
language  in  an  amendment  to  40  CFR 
180.342  by  setting  out  the  section  in  its 
entirety.  No  new  regulatory 
requirements  are  added. 

EFFECTIVE  DATE:  December  2. 1987. 

FOR  FUftTHER  MFOnMATKM  contact: 

Donald  R.  Stubbs.  Emergency  Response 
and  Minor  Use  Section  rrS-767C). 
Registration  Division,  Eftvironmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  204ea    ' 

Office  location  and  telephone  number: 
Rm.  716H.  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703}- 
557-1806. 


SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  22, 1987  (52  FR 
27549).  EPA  amended  40  CFR  180.342  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  new 
paragraph  (b).  In  the  Federal  Register  of 
September  2. 1987  (52  FR  32236).  EPA 
amended  40  CFR  180.342  to  add  two 
commodities,  asparagus  and  grapes,  to 
paragraph  (b).  The  second  amendment, 
which  appeared  as  item  17  on  page 
33238.  inadvertently  repeated 
components  of  the  amendment  at  July 
22. 1987;  52  FR  27549,  i.e.,  designating  the 
existing  text  as  paragraph  (a)  and 
adding  new  paragraph  (b).  This 
technical  amendment  clarifies  S  180.342 
by  republishing  it.  No  new  regulatory 
requirements  are  being  set  forth,  and 
advance  notice  and  public  comment  are 
not  necessary.  (21  U.S.C.  346a.) 

list  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  19, 1987. 
Douglas  D.  Campt. 
Director,  Office  of  Pesticide  Programs. 

Therefore,  Part  180  is  amended  as 
follows: 

PART  180-IAMENOEO] 

1.  The  authority  citation  continues  to 
read  as  folows: 

Authority:  21  U.&C.  346a. 

2.  Section  180.342  is  revised  in  its 
entirety,  to  read  as  follows: 


Commodities 


§  180.342 
rasifhit*. 


Chlorpyrif  as;  tolerancat  for 


(a)  Tolerances  are  established  for 
combined  residues  of  the  pesticide 
chlorpyrifos  (O.O-diethyl  0-(3,5,6- 
trichloro-2-pyridyl)phosphorothioate 
and  its  metabolite  3,S,&-trichloro-2- 
pyridinol  in  or  on  the  following  raw 
agricultural  commodities: 


CommoditiM 


AlfaHa.  green  loraga „ 

AlfaHt.  iMy .. 

Aknondt _ ^ 

Almonds,  huNs    , , 

ApplM _„_™™. 

Banana*  (whota) „ 

Banana*,  pulp  wttti  paal  ramoved .. 

Bean  forage — 

Bean*.  Ima 

Beans,  hma.  loraga »..»«....»»».«. 

Beancanap.. 


Bean*,  map.  forage.. 
Beet*,  mgar,  root*.... 

Beets,  sugar,  lop* 

Cattle,  fat 


Cattle,  mbyp 


4.0 
15.0 
0.2 
12.0 
1.5 
0.25 
0.05 
1.0 
0.05 
1.0 
0.05 
1.0 
1.0 
6.0 
2.0 
2.0 


Came,  meet 

Ctiemes 

Citrus  fruits 

Com.  field,  grain 

Com.  Iresh  One  smreet  K-CWHR) . 

Com,  fodder 

Com,  forage 

Cottonseed _ 

Cranberries 

Cucumbers.... 

Eggs 

Figs - 

Goats,  fsl 

Goats,  mbyp 

Goals,  meat 

Hogs,  fat 

Hogs,  mbyp _ 

Hogs,  meal _„ _ 

Horses,  fat 

Horses,  mbyp „.««.». 


Knwilruil .»,...»...„...„... 

Legume  vegetables,  suoculani 

soybeans) 

MUk,  lal  (reDecling  0.02  ppm] .... 

Mirt  hay 

Musfwoom*.........„„,.H.„ 


or  dried  (except 


Nectarine* 

Onions  (dry  bulb).. 
Pea  forago..»»...»» 

Peaches „_.. 

Peariuls 


Peanut  fHiNs. 


Peppers. 

Plums  (fresh  prunes) _, 

Poultry,  fat  (including  turkeys) 

Poultry,  mbyp  (including  turkeys) .. 
Poultry,  meat  (inchiding  turkeys)... 

Pumpkins 

Radishas 

Rutabagas.. 


Seed  and  pod  vegelaUe*.. 

Sheep,  fat 

Sheep,  mbyp 

Sheep,  meat 

Sorglium,  fodder 

Sorghum,  lorage  ..-„_,.,__. 

Sorghum,  grain 

Soybepn* 

Soybean,  forage 

Soybean,  straw  .;«».»»»„ 

Straniberrie* 

SunfkMrer,  seeds 

Sweet  potatoes. 

Tomatoes. » »..», 

Tree  nuts 

Tumips  (greerM) 
Tumip*  (roots) 


VegMaMes,  leafy,  arasaiica  (ool^.. 
Walnuts 


Parts 

per 

million 


20 
2.0 

to 

O.t 
0.1 
100 

too 

OS 
1.0 
01 
01 
01 
1.0 
1.0 
1.0 

as 

OS 
OS 
1.0 
1.0 
1.0 
2.0 

0.1 

OS 

1.0 

0.1 

OOS 

0.5 

1.0 

0.05 

OS 

ISO 
0.05 
1.0 
0.05 
0.5 
OS 
0.5 
0.1 
3.0 
3.0 
0.1 
1.0 
1.0 
1.0 
6.0 
1.5 
0.75 
0.5 
6.0 

ISO 
OS 
0.25 
0.1 
OS 
0.2 
1.0 
3.0 
2.0 

'2.0 


■  Of  which  no  more  than  1 .0  ppm  is  chtoropyrifos. 

(b)  Tderances  with  regional 
registration,  as  deBned  in  §  180.1(n),  are 
established  for  the  combined  residues  of 
chlorpyrifos  and  its  metabolite  3,5.6- 
trichloro-2-pyridinol  in  or  on  the 
following  raw  agricultural  commodities: 


Commoditie* 


Asparagus.. 
Dates 


Grapes.. 

Leeks.... 


SO 


I  0.5  (Of  which  no  more  than  0.3 

ppm  IS  chtorpyrilos) 
OS 
0.5  (of  which  no  more  than  0.2 

ppm  is  chlorpyrifos) 


(FR  Doc.  87-27552  Filed  12-1-87;  8:45  am] 
MUJNO  COOE  6560-SO-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  PART  101-7 

[FPMR  Temp.  Reg.  A-24,  Rev.  1  ] 

Use  of  Travel  Agents  and  Travel 
Management  Centers  (TMCs)  by 
Federal  Executive  Agencies 

AGENCY:  Federal  Supply  Service,  GSA. 

ACTION:  Temporary  regulation. 

SUMMARY:  This  regulation  provides 
current  Govemmentwide  policies  and 
procedures  for  the  use  of  commercial 
travel  agents  by  executive  agencies.  It 
also  provides  for  the  establishment, 
control,  and  administration  of  travel 
management  centers  (TMCs)  when 
procuring  passenger  transportation  and 
travel  services  for  official  travel. 

DATES:  Effective  date:  August  31, 1987. 
Expiration  date:  August  31, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Angelo,  Director,  Travel  and 
Transportation  Management  Division 
(FBT),  Washington,  DC  20406;  telephone 
FTS  557-1264  or  commercial  703-557- 
1264. 

SUPPLEMENTARY  INFORMATION:  GSA  has 

determined  that  this  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of.  this  rule; 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  101-7 

Government  property  management. 

Authority:  Sec.  205(c]  83  Stat.  390:  40  U.S.C. 
486(c). 

In  41  CFR  Chapter  101,  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  Subchapter  A  to 
read  as  follows: 

Federal  Property  Management 

Regulations 

Temporary  Regulation  A-24 

Revision  1 

November  9. 1987. 
To:  Heads  of  Federal  agencies. 
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Subject:  Use  of  travel  agents  and 
travel  management  centers  (TMC«)  by 
Federal  executive  agencies. 

1.  Purpose.  This  regulation  provides 
current  Govemmentwide  policies  and 
procedures  for  the  use  of  commercial 
travel  agents  to  supply  transportation 
and  travel  services  for  Federal 
Government  travelers  on  official  travel. 
It  also  provides  for  the  establishment, 
control,  and  administration  of  travel 
management  centers  which  will  supply 
these  services  to  the  Federal 
Government  agencies. 

2.  Effective  dote.  This  regulation  is 
effective  August  31, 1987. 

3.  Expiration  date.  This  regulation 
expires  on  August  31, 1988.  unless 
sooner  superseded  or  canceled. 

4.  Applicability.  This  regulation 
applies  to  all  executive  agencies  defined 
under  section  3  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949. 
as  amended  (40  U.S.C.  472).  , 

5.  Background.  | 

a.  Under  subsection  201(a)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended  (40 
U.S.C.  481(a)),  the  Administrator  of 
General  Services  "shall,  in  respect  of 
executive  agencies,  and  to  the  extent 
that  he  determines  that  so  doing  is 
advantageous  to  the  Government  in 
terms  of  economy,  efficiency,  or  service, 
and  with  due  regard  to  the  program 
activities  of  the  agencies  concerned 

*   *  *  procure  and  supply  personal 
property  and  nonpersonal  services  for 
the  use  of  executive  agencies  in  the 
proper  discharge  of  their 
responsibilities."  among  other  things. 

b.  Pursuant  to  the  authority  contained 
in  subsection  201(a).  above,  GSA  has 
entered  into  contracts  with  commercial 
travel  agents  to  serve  executive 
agencies.  As  of  October  1986,  GSA  had 
contracted  with  138  commercial  travel 
agents  located  in  160  cities  that  have 
agreed  to  provide  services  similar  to 
those  offered  by  commercial  travel 
agents.  TMCs  or  scheduled  airlines 
traffic  offices  (SATOs)  under  contract  to 
GSA  are  located  in  all  major  Federal 
centers  of  the  United  States,  and  are 
offered  as  one  of  the  travel  and 
transportation  services  of  GSA's 
regional  Federal  Supply  Service 
Bureaus. 

c.  GAO  removed  the  restrictions  on 
the  use  of  travel  agents  by  Federal 
agencies,  effective  May  25, 1984. 

6.  General  use  of  travel  agents 
prohibited.  The  services  of  a  travel 
agent  may  not  be  used  by  executive 
agencies  except: 

a.  Through  a  TMC  or  SATO  under 
contract  to  GSA; 

b.  Through  delegation  of  authority, 
obtained  from  GSA  where  warranted;  or 


c.  By  exception  provided  in  paragraph 
l-3.4b  of  the  Federal  Travel  Regulations 
(FTR),  41  CFR  Part  101-7  which  is 
transmitted  by  GSA  Bulletin  FPMR  A- 
40. 

7.  Definitions.  In  this  regulation,  the 
term  "travel  management  center"  (TMC) 
means  a  commercial  travel  office 
operated  by  a  travel  agent  under 
contract  with  GSA  or  by  a  SATO  under 
a  memorandum  of  understanding  (MOU) 
or  contract  with  GSA. 

8.  Establishment  of  TMCs. 

a.  At  the  request  of  Federal  agencies, 
GSA  will  contract  for  TMCs  in  any 
location  where  the  volume  of  travel 
justifies  the  need  for  such  services  and 
acceptable  bidders  are  available. 
Generally.  GSA  will  secure  services 
through  local  travel  agents  and  SATOs; 
however,  areas  with  dispersed  Federal 
employees  or  with  a  limited  number  of 
travel  agents  may  need  to  be  served  by 
more  distant  firms. 

b.  Employees  are  not  authorized  to 
use  a  TMC  unless  their  agency  has 
initially  made  the  decision  to  use  a  TMC 
and  established  internal  procedures 
(subject  to  this  regulation)  for  their  use 
(see  subpar.  12d]. 

9.  TMC  responsibilities.  Under  the 
terms  of  the  contract,  the  TMC  is 
required  to: 

a.  Comply  with  the  Federal  Travel 
Regulations  (FTR),  and  similar 
regulations  as  applicable,  such  as  the 
Joint  Travel  Regulations  (JTR)  and  the 
State  Department  Travel  Regulations  (6 
FAM  100); 

b.  Comply  with  all  appropriate 
Federal  travel  programs,  such  as  the 
GSA  scheduled  passenger 
transportation  services  contracts,  GSA 
contractor-issued  charge  cards  (both 
individual  and  agency  travel  accounts), 
and  the  "Fly-America  Act"; 

c.  Provide  a  full  range  of  services  to 
assist  the  traveler  or  Federal  agency. 
This  includes  airline,  bus,  steamship,  or 
train  reservations  and  ticketing:  hotel 
and  motel  reservations:  commercial  auto 
rentals;  assistance  with  visas  and 
passports;  and  arranging  conferences 
and  seminars: 

d.  Debver  travel  docunoents  to 
designated  "control  points"  for  agencies' 
convenience; 

e.  Respond  quickly  when  problems 
arise  regarding  changes  in  a  traveler's 
itinerary:  and 

f  Provide  appropriate  management 
information  reports  which  include  all 
billing  activity,  summarize  travel  data, 
and  confirm  adherence  to  Federal  travel 
policies. 

10.  Agency  requests  for  establishment 
of  TMCs.  The  following  information  is 
required  by  GSA  to  properly  evaluate  a 
request  to  establish  a  TMC.  Requests 


should  be  directed  to  the  GSA  zonal 
Federal  Supply  Service  Bureau,  shown 
in  attachment  A,  that  has  jurisdiction 
over  the  State  where  travel  management 
services  are  required.  For  each  location 
to  be  served,  agencies  should  provide: 

a.  The  name  and  address  of  the 
agency  or  agencies  desiring  to  use  the 
proposed  TMC,  including  the  name  and 
telephone  number  of  an  agency 
representative  designated  to  act  as 
haison; 

b.  An  estimate  of  official  airline  travel 
(number  of  tickets  and  total  dollar  cost) 
based  on  prior  year's  travel  records,  and 
an  estimate  of  the  percentage  of 
international  travel,  if  any; 

c.  Number  of  Federal  agency 
employees;  and 

d.  Any  special  travel  requirements 
that  should  be  included  in  GSA's 
solicitation,  such  as  a  high  percentage  of 
complex  international  travel. 

11.  GSA  responsibilities. 

a.  GSA.  throu^  the  appropriate  GSA 
zonal  Federal  Supply  Service  Bureau, 
will  acknowledge  receipt  of  agency 
requests  immediately  and  provide  an 
estimated  date  of  evaluation.  If  further 
details  are  needed,  subsequent  meetings 
between  GSA  and  agency  liaison 
personnel  will  be  arranged. 

b.  GSA  will  handle  all  required 
procurement  processes,  including 
solicitation  development,  selection  of 
the  successful  bidder,  and  award  and 
administration  of  the  contract. 

c.  A  GSA  project  coordinator  will  be 
appointed  to  act  as  the  primary  liaison 
person  between  the  requesting  agency 
and  TMC  contractor. 

12.  Agency  responsibilities. 

a.  Agencies  may  be  requested  to 
participate  with  GSA  on  a  technical 
review  panel  to  evaluate  proposals  from 
travel  agents  in  the  selection  and 
evaluation  process. 

b.  Agencies  will  be  requested  to 
participate  on  a  local  oversight 
committee  to  review  TMC  performance, 
coordinate  agency  and  TMC  procedures, 
and  provide  GSA  with  requested 
information.  Local  oversight  committee 
participation  may  be  on  a  rotating  or 
permanent  basis. 

c.  Agencies  are  required  to  comply 
with  the  terms  of  the  GSA  contract  and 
may  not  make  separate  contractual 
agreements  with  TMCs. 

d.  Before  a  TMC  begins  service, 
requesting  agencies  must  establish,  as  a 
minimum,  certain  internal  procedures. 
Since  many  agencies  have  numerous 
field  offices  participating  in  the  program, 
it  is  recommended  that  they  standardize 
the  following: 

(1)  Requirements  for  certification  of 
official  travel.  (For  example,  some 
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agencies  require  that  a  copy  of  the 
travel  authorization  be  exchanged  for 
each  ticket  received  at  the  point  of 
delivery,  while  other  agencies  provide 
travelers  with  an  accounting  code  to  use 
when  ordering  tickets); 

(2)  Billing  and  payment  procedures, 
including  ticket  refunds.  (For  example, 
an  agency  with  a  national  or  centralized 
fmance  office  may  require  field  offices 
to  return  unused  tickets  to  that  office 
which  will,  in  turn,  make  a  request  to 
the  TMC  for  ticket  refunds,  rather  than 
have  field  offices  returning  tickets 
directly);  and 

(3)  Advice  to  subordinate  offices  of 
appropriate  TMC  billing  and  payment 
procedures. 

e.  Agencies  shall  provide  the  TMC 
with  the  following  information  for  each 


location  where  the  service  will  be 
performed: 

(1)  The  names  and  telephone  numbers 
of  agency  Uaison  personnel  designated 
to  woric  locally  with  the  TMC  contractor 
and  GSA  project  coordinator; 

(2)  Specific  ticket  delivery  locations  or 
"control  points,"  including  names  and 
telephone  numbers  of  personnel 
authorized  to  accept  tickets;  and 

(3)  Any  special  or  unusual  agency 
travel  policies  or  travel-related 
requirements. 

f  Transactions  with  a  TMC  are 
comparable  to  those  made  directly  with 
a  carrier.  Therefore,  transactions 
between  the  agency  and  the  TMC  are 
governed  by  applicable  audit 
regulations.  (For  example,  when  an 
agency  uses  Govermnent  Transportation 
Requests  (GTRs)  they  shall  be  made  out 


in  the  name  of  the  TMC,  not  the  carriers. 
Similariy,  unused  tickets  purchased  from 
the  TMC  shall  be  returned  directly  to 
the  TMC  for  refunds.) 

g.  Agencies  shall  remain  responsible 
for  employee  compliance  with  the 
Federal  Travel  R^ulations,  including 
mandatory  use  of  the  contract  air/rail 
carriers  program  and  restrictions  on 
first-class  air  travel. 

h.  Agencies  shall  comply  with  the 
Prompt  Payment  Act  of  1982  and  make 
timely  payments  to  the  TMC  in 
accordance  with  the  Act  and  OMB 
guidelines. 

13.  Effect  on  other  directives.  FPMR 
Temporary  Regulation  A-24,  and 
Supplements  1  and  2  thereto,  are 
canceled. 
T.C.  Golden. 
Administrator  of  General  Services. 


Attachment  A.— GSA  Federal  Supply  Service  Bureaus 


Zone 


Eastern: 

CT.  MA,  ME,  NH,  Rl,  VT,  NJ,  Puerto  Rico, 
Virgin  Islands,  DE,  MD,'  PA,  VA,»  t^.  SC, 
TN,  AL.  FL,  MS,  GA.  KY. 
Centrak 

II..  IN,  Ml.  MN.  OH,  Wl.  lA,  KS,  MO.  NE 


Souttiwestern: 

AR,  LA,  NM,  OK.  TX,  CO,  MT.  ND.  SD,  UT. 
WY. 
Western: 

American   Samoa.   AZ.   CA.   GU.    HI,    NV, 
Norttiern  Marianna  Islands,  Pacific  Trust 
Territories.  AK,  ID.  OR,  WA. 
National  Capital  Region: 

DC,  MD,»  VA  * 


Address 


GSA  (4FBT).  75  Spring  Street.  SW,  Atlanta.  GA 
30303. 


GSA  (6FBT),  9001   Statellne,  Kansas  City,  MO 
64114. 

GSA  (7FBT),  819  Taylor  Street.  Fort  Worth.  TX 
76102. 

GSA  (9FBT),  525  Martcet  Street  San  Francisco, 
CA  94105. 


GSA  (WFBT),  7tti  4  O  Streets,  SW.,  Wastiinglon, 
DC  20407. 


Telephone 


FTS  242-5121;  COML  404-331-5121. 

COML  816-523-6029. 

FTS  334-2733;  COML  817-334-2733. 

FTS  454-9295;  COML  415-974-9295. 

FTS  472-1626;  COML  202-472-1626. 


Except  for  those  counties  under  NCR  jurisdiction  as  listed  in  nunrt)er  3 
'  Except  tor  those  cities  and  counties  under  NCR  jurisdiction  as  listed  in  mmbet  4 
»  Counties  of  Prince  Georges  and  Montgomery  only. 
*  Cities  of  Alexandria,  Fairfax,  Manassas  Park,  and  counties  of  Arlington,  Fairfax.  Loudoun,  and  Prince  WiNtam  only 


(PR  Doc.  87-27627  Filed  12-1-87;  8:45  am] 

BILLING  CODE  M20-2«-« 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1160 

[  Ex  Part*  No.  55  (Sub-No.  «5)] 

Applications  for  Motor  Common 
Carrier  Authority  To  Transport 
Passengers;  Recipients  of 
Governmental  Financial  Assistance 

agency:  Interstate  Commerce 
Commission. 

ACTKHr  Notice  of  interim  rules  with 
request  for  comments. 


SUMMARY:  The  Commission  is  adopting 
interim  application  rules  to  implement 
section  339  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  (the  Act),  Pub.  L. 
No.  100-17. 101  Stat.  132,  enacted  April 
Z  1987.  Section  339  amended  the 
Interstate  Commerce  Act  to  change  the 
entry  policy  for  motor  common  carriers 
of  passengers  that  are  recipients  of 
governmental  financial  assistance.  The 
Act  established  two  types  of  assistance 
recipients,  public  and  private,  and 
adopted  additional  public  interest 
factors  to  be  considered  under  the 
current  public  interest  test  in  evaluating 
their  applications.  The  additional  public 
interest  factors  require  that  the 
Commission  consider:  (1)  The  amount 
and  extent  of  governmental  financial 


assistance  received  by  an  applicant  for 
a  certificate;  and  (2)  in  applications  by 
public  recipients,  whether  those 
opposing  an  application  are  motor 
common  carriers  willing  and  able  to 
provide  the  transportation  proposed. 
Interim  rules  are  adopted  in  the  rules 
section  at  the  end  of  this  notice,  pending 
comment  and  approval  of  final  rules. 
They  provide  procedures  by  which 
public  and  private  recipients  may  apply 
for  common  carrier  authority  and  by 
which  such  applications  may  be 
opposed.  Interim  changes  to  Application 
Form  OP-1  are  adopted  to  correspond  to 
the  revised  application  rules.  The 
changes  are  at  the  end  of  this  notice  as 
an  addendum  to  the  OP-1  that  an 
applicant  for  motor  common  carrier 
passenger  authority  is  requested  to 
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complete  and  include  in  any  application 
filed  after  the  service  date  of  this 
decision,  pending  final  rules  and 
reissuance  of  the  OP-1. 

DATES:  Interim  rules  and  changes  are 
effective  December  2. 1987;  comments 
are  due  January  4. 1988. 
AOORESS:  Send  an  original  and,  if 
possible,  10  copies  of  comments 
referring  to  Ex  Parte  No.  55  (Sub-No.  65) 
to:  Case  Control  Branch.  Office  of  the 
Secretary,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judy  Ann  Barnes,  (202)  275-7962  . 

or 
Barbara  Reideler.  (202)  275-7982.  ' 

|TDD— (202)275-1721) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  289^357/4359  (D.C.  Metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
22^:9  at  Commission  headquarters). 

Environmental  and  Energy 
Considerations 

We  preliminarily  conclude  that  the 
proposed  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  I 

Initial  Regulatory  Flexibility  Analysis 

The  Commission  certifies  that  the 
interim  and  proposed  final  rules  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  are  not  required  to  file 
applications  that  are  substantially 
different  from  those  currently  Hied. 

List  of  Subjects  in  49  CFR  Part  1160 

Administrative  practice  and 
procedure.  Buses,  Motor  carriers.. 

Decided:  November  23. 1987.  | 

By  the  Commission.  Chairman  Gradison. 

Vice  Chairman  L^mboley.  Commissioners 

Sterrett.  Andre,  and  Simmons. 

Noreta  R.  McGee,  1 

Secretary.  \ 

Title  49  of  the  Code  of  Federal 
Regulations  is  amended  by  interim  rules 
as  follows: 

PART  1160— HOW  TO  APPLY  FOR 
OPERATING  AUTHORITY  . 

1.  The  authority  citation  for  Part  1160 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  10101. 10305. 10321. 
10921. 10922. 10923, 10924.  and  11102:  5  U.S.C. 
553  and  559: 16  U.S.C.  1456. 

2.  Section  1160.71  is  amended  by 
removing  paragraph  (b)(1),  redesignating 
paragraphs  (b)(2)  and  (b)(3)  as  (b)(1)  and 
(b)(2)  respectively  and  by  revising  the 
heading  and  paragraphs  (a)(1)  and  (a)(2) 
to  read  as  follows: 

§  1 160.71    Types  of  proof  required  for 
appNcetions  for  operating  autttority  to 
perform  motor  carrier  trensportation  of 
passengers  (except  for  public  or  private 
recipient  applications  descritMd  at 

fiiearia). 

•  *  •  *  * 

(a)  *  •  • 

(1)  Motor  common  carrier  of 
passengers  charter  transportation. 

(2)  Motor  common  carrier  of 
passengers  special  transportation. 
***** 

3.  A  new  §  1160.71a  is  added  to  read 
as  follows: 

§  1 160.71a    Types  of  proof  required  tor 
applications  filed  by  put>lic  or  private 
recipients  of  governmental  financial 
assistance  for  a  certificate  to  perform 
motor  common  carrier  transportation  of 
passertgers. 

(a)  Definitions — (1)  Public  recipient. 
Any  State:  any  municipality  or  other  , 
political  subdivision  of  a  State:  any 
public  agency  or  instrumentality  of  one 
or  more  States  and  municipalities  and 
political  subdivisions  of  a  State;  any 
Indian  tribe:  and  any  corporation,  board, 
or  other  person  owned  or  controlled  by 
any  of  the  above  entities  or  owned  by, 
controlled  by.  or  under  common  control 
with  another  corporation,  board,  or 
other  person  owned  or  controlled  by 
such  entities  which  has  received  or  is 
receiving  governmental  financial 
assistance  for  the  purchase  or  operation 
of  any  bus. 

(2)  Private  recipient.  Any  person 
(other  than  a  public  recipient)  who  has 
received  or  is  receiving  governmental 
financial  assistance  in  the  form  of  a 
subsidy  for  the  purchase,  lease,  or 
operation  of  any  bus. 

(b)  "Public  interest" applications.  The 
following  types  of  applications  Bled  by 
public  and  private  recipients  require  the 
Hndings  described  at  §  1160.71(b)  and 
may  be  opposed  as  described  there. 

(1)  Public  recipient  transportation  of 
passengers  over  regular  routes  in 
interstate  or  foreign  commerce,  except 
to  perform  a  service  described  in 

§  1160.71(a)  (3).  (4).  or  (5). 

(2)  Public  recipient  transportation  of 
passengers  over  regular  routes  in 
intrastate  commerce  under  49  U.S.C. 
10922(c)(2)(B). 

(3)  Private  recipient  transportation  of 
passengers  over  regular  routes  in 


interstate  or  foreign  commerce,  except 
to  perform  a  service  described  in 
S  1160.71(a)  (3),  (4)  or  (5). 

(4)  Private  recipient  transportation  of 
passengers  over  regular  routes  in 
intrastate  commerce  under  49  U.S.C. 
10922(c)(2)(B). 

(5)  Private  recipient  special  or  charter 
transportation,  except  to  perform  a 
service  described  in  §  1160.71(a)  (3).  (4), 
or  (5). 

(c)  "Public  recipient,  special  or 
charter  transportation  "  applications. 
These  types  of  applications  involve  a 
finding  that  applicant  is  fit,  willing,  and 
able,  and  the  issue  of  whether: 

(1)  No  motor  common  carrier  of 
passengers  (other  than  a  public 
recipient)  is  providing,  or  is  willing  and 
able  to  provide,  the  transportation  to  be 
authorized  by  the  certificate;  or 

(2)  The  transportation  to  be 
authorized  by  the  certificate  is  to  be 
provided  entirely  in  the  area  in  which 
the  public  recipient  provides  regularly 
scheduled  mass  transportation  services. 

A  protestant  may  oppose  the  application  on 
the  grounds  that  applicant  is  not  fit:  or  the 
protestant  is  a  private  recipient  or 
nonrecipient  providing,  or  willing  and  able  to 
provide,  any  service  proposed  by  applicant 
outside  the  area  in  which  the  applicant 
provides  regularly  scheduled  mass 
transportation  services. 

§1160.75    [Amended] 

4.  In  §  1160.75,  paragraph  (d)  is 
removed,  and  paragraphs  (e)  through 
(m)  are  redesignated  (d)  through  (1). 

5.  Section  1160.76  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(l)(i),  the  introductory  text 
of  paragraph  (a)(l)(ii).  the  introductory 
text  of  paragraph  (a)(l)(iii).  and 
paragraph  (a)(l)(iv)  to  read  as  follows: 

§  1 160.76    Caption  summary. 

(a)  *  *  * 

(1)  Common  Carriage,  (i)  Charter  or 
special  applications  [except  applications 
listed  at  §  1160.71(a)  (3),  (4).  and  (5)  and 
at  §  1160.71a(c)]: 
***** 

(ii)  Regular-route  applications  [except 
applications  listed  at  §  1160.71(a)  (3).  (4), 

and  (5)]: 

***** 

(iii)  Charter  or  special  applications 
listed  at  §  1160.71(a)  (3).  (4),  and  (5): 

***** 

(iv)  Public  recipient,  charter  or  special 
applications  under  §  1160.71a:  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes, 
transporting  passe/Tjers,  in  (charter, 
special)  operations,  beginning  and 
ending  at  (specified  community  or  area) 


and  extending  to  points  in  (radial 
territory);  or  between  points  in 
(nonradial  territory). 

•  *        •        •        * 

6.  Section  1160.88  is  amended  by 
revising  the  heading  to  read  as  follows: 

SllOOn    statutory  findings  for 
appNcalions  filed  under  49  itSJC 
10922(cM1),  49  U.S.a  10922(cK2MB).  and  49 
VS.C.  10923. 

•  •         *         •         • 

7.  Section  1160.92  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§1160.92    Contents  Of  ttie  protest 
***** 

(d)  A  protestant  files  two  separate 
types  of  evidence:  Protestants  shall 
submit  qualifications  evidence  in  the 
format  in  S  1160.93  and  factual  evidence 
according  to  the  guidelines  in  §  1160.94. 
§  1160.95.  or  §  1160.96. 

8.  Section  1160.95  is  amended  by 
revising  the  introductory  text,  the 
second  sentence  of  (a)  introductory  text, 
(a)(3),  the  last  sentence  of  paragraph 
(a)(4),  and  adding  the  last  sentence  of 
(a)  introductory  text  and  paragraphs  (a) 
(5)  and  (6)  to  read  as  follows: 

§  1 160.95    Factual  evidence  format  for 
public  interest  applications. 

Scope.  The  types  of  applications  listed 
in  §  1160.71(b)  and  §  1160.71a(b)  may  be 
protested  only  on  the  grounds  listed 
here. 

(a)  *  *  *  Five  factors  are  to  be 
considered  to  the  extent  applicable,  and 
given  equal  weight  in  determining 
whether  authorization  would  be 
consistent  with  the  public  interest.  A 
sixth  factor  is  to  be  considered  in  the 
public  recipient  applications  listed  at 
§  1160.71a(b)(l),  and  given  equal  weight 
with  each  of  the  other  five  factors. 
***** 

(3)  The  effect  of  issuance  of  the 
certificate  on  motor  carrier  of  passenger 
service  to  small  communities; 

(4)  *  *  *  The  routes  and  services  of 
affiliates  and  subsidiaries  of  protestant 
shall  be  considered  part  of  protestant's 
system  for  this  purpose; 

(5)  The  amount  and  extent  of 
governmental  financial  assistance  which 


the  applicant  for  the  certificate  has 
received  or  is  receiving  for  the  purchase 
or  operation  of  buses;  and 

(6)  In  public  recipient  applications 
listed  at  §  1160.71a(b)(l),  whether  the 
person  objecting  to  issuance  of  the 
certificate  is  a  motor  common  carrier  of 
passengers  which  is  providing,  or  is 
willing  and  able  to  provide,  the 
transportation  to  be  authorized  by  the 
certificate. 


§§  1 160.96  through  1 160.99    [Redesignated 
as  §§  1160.97  through  1 160.99a] 

9.  Sections  1160.96  through  1160.99  are 
redesignated  as  §§  1160.97  through 
1160.99a  respectively  and  a  new 
!  1160.96  is  added  to  read  as  follows: 

§  1 160.96    Factual  evidence  format  for 
pubUc  recipient,  special  or  charter 
applicatJons. 

Scope.  The  types  of  applications  listed 
in  S  1160.71a(c)  may  be  protested  only 
on  the  grounds  listed  here. 

(a)  Evidence  that  applicant  cannot 
meet  the  statutory  fitness  criteria. 

(b)  Evidence  that  the  protestant  is  a 
private  recipient  or  a  nonrecipient 
providing,  or  willing  and  able  to  provide, 
any  service  proposed  by  the  applicant 
outside  the  area  in  which  the  applicant 
provides  regularly  scheduled  mass 
transportation  services. 

Editorial  Note:  The  following  special 
addendum  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Special  Addendum  to  Fonn  OP-1  (Revised 
12/87)  for  Applicants  for  Motor  Common 
Carrier  Authority  To  Transport  Passengers 

Due  to  Section  339  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987,  Pub.  L.  No.  100-17, 
101  Stat.  132,  enacted  April  2, 1987,  and  Ex 
Parte  No.  55  (Sub-No.  65),  Applications  for 
Motor  Common  Carrier  Authority  to 
Transport  Passengers— Recipients  of 
Governmental  Financial  Assistance  (not 
printed),  served  December  1, 1987,  the 
following  changes  are  adopted  to  Part  11(c)  of 
the  OP-1  Application  Form  on  an  interim 
basis.  All  applicants  for  motor  common 
carrier  passenger  authority  are  requested  to 
include  the  changes  in  preparing  Part  Ii(c)  of 
the  application.  These  applicants  must  file 
with  the  OP-1  Application  Form  a  completed 
addendum  or  furnish  the  requested 


information  separately.  This  addendum  will 
be  used  until  Tmal  changes  are  adopted  and 
the  OP-1  Application  Form  is  reissued  to 
include  them. 

1.  In  Part  11(c),  the  introductory  text  is 
revised  to  read  as  follows: 

(c)  If  the  application  is  for  motor  passenger 
authority,  all  applicants  must  prove  that  they 
are  fit,  willing,  and  able.  Check  the  box(es)  to 
indicate  the  type  of  application  being  filed. 
Applicants  need  not  complete  the  appendix 
because  witness  support  Is  not  necessary. 

Note:  Applicants  for  motor  common  carrier 
authority  that  receive  governmental  financial 
assistance  are  identified  separately  from 
nonrecipient*  of  such  assistance.  Indicate 
which  one  of  the  following  definitions 
identifies  applicant: 

(1)[    )  Public  recipient — A  State;  any 
municipality  or  other  political  subdivision  of 
a  State:  a  public  agency  or  instrumentality  of 
such  entities  or  one  or  more  States;  an  Indian 
tribe:  and  any  corporation,  board,  or  other 
person  owned  or  controlled  by  such  entities 
or  owned  by.  controlled  by.  or  under  common 
control  with  such  a  corporation,  board,  or 
person  which  has  received  or  is  receiving 
governmental  financial  assistance  for  the 
purchase  or  operation  of  any  bus. 

(2)[     j  Private  recipient — Any  person,  other 
than  a  public  recipient,  who  has  received  or 
is  receiving  governmental  Tmancial 
assistance  in  the  form  of  a  subsidy  for  the 
purchase,  lease,  or  operation  of  any  bus. 

(3)(     1  Nonrecipient — Any  applicant  other 
than  a  public  or  private  recipient. 

2.  In  Part  11(c)  under  the  heading 
PASSENGER  FITNESS-ONLY 
APPUCATIONS,  paragraphs  (1)  and  (2)  are 
revised  to  read  as  follows: 

(1)1  I  Nonrecipient.  motor  common  carrier 
of  passengers  charter  transportation. 

(2)1  J  Nonrecipient,  motor  common  carrier 
of  passengers  special  transportation. 

3.  In  Part  11(c)  under  the  heading 
PASSENGER  PUBUC  INTEREST 
APPLICATIONS,  paragraphs  (2)  and  (3)  are 
redesignated  as  paragraphs  (3)  and  (4), 
paragraph  (1)  is  removed,  new  paragraphs  (1) 
and  (2)  are  added,  and  paragraphs  NOTE  and 
(3)  are  revised  to  read  as  follows:  Note:  In 
addition  to  Fitness  issues,  these  applications 
may  be  opposed  on  the  basis  that  the 
proposal  is  not  consistent  with  the  public 
interest,  unless  the  application  qualifies  as  a 
fitness-only,  interstate  service  at  (3),  (4).  or 
(5)  above. 

(1)1    )  Private  recipient,  motor  common 
carrier  of  passengers  charter  transportation. 

jKR  Doc.  87-27647  Filed  12-1-87;  8:45  am| 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
malting  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  401 


lAmendment  No.  24;  (Dctc.  No.  4e«58)l 

General  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance  . 
Corporation.  USDA.  i 

ACTION:  Proposed  rule.  | 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401).  to  provide  for  an 
assigned  coverage  level  1  if  the  insured 
does  not  elect  a  level  of  coverage.  The 
intended  effect  of  this  rule  is  to  change 
the  level  of  assigned  coverage  from  2  to 
1  in  order  to  protect  the  actuarial 
integrity  of  the  insurance  program  with 
respect  to  an  elected  coverage  level,  and 
continue  to  allow  coverage  level 
election  by  the  insured  of  levels  1.  2.  and 
3.  The  authority  for  the  promulgation  of 
this  rule  is  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  February  1. 
1968.  to  be  sure  of  consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole.  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation.  Room  4090. 
South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review-date 


established  for  these  regulations  is 
established  as  April  1, 1992. 

E.  Ray  Fosse.  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a]  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  aAd  other 
persons.  ' 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  contained  in  7 
CFR  Part  401.  the  General  Crop 
Insurance  Regulations,  the  insured  has 
the  option  of  electing  a  level  of  coverage 
expressed  as  a  percentage  of  the 
potential  production.  Such  information 
is  made  part  of  the  Actuarial  Table  on 
file  in  the  service  office. 

The  level  of  coverage  elected  by  the 
insured  may  be  50%,  65%,  or  75%  of  the 
potential  production.  The  present 
provisions  of  the  general  insurance 
policy  provide  that  if  the  insured  does 
not  elect  a  level  of  coverage,  FCIC  will 
assign  a  Level  2,  or  a  65%  coverage  level. 

Our  review  of  present  policy 
application  and  coverage  level  elections 
shows  a  preference  for  the  50%  (Level  1) 
coverage  level.  In  view  of  this  indicated 
preference.  FCIC  is  proposing  that  (he 
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assigned  level  of  coverage  will  be  level  1 
(50%)  when  the  insured  does  not 
indicate  a  preference.  It  is  further 
proposed  to  make  this  rule  applicable  to 
all  crops  having  a  sales  closing  date 
subsequent  to  February  27. 1988. 

FCIC  is  soliciting  public  comment  for 
60  days  after  publication  of  the  rule  in 
the  Federal  Register. 

All  written  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  public  inspection  in  the 
Office  of  the  Manager.  Federal  Crop 
Insurance  Corporation.  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250, 
during  regular  business  hours.  Monday 
through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401). 
in  the  following  instances: 

PART  401— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506.  516.  Pub.  L.  75-430.  52 
Stat.  73,  77.  as  amended  (7  U.S.C.  1506. 1516). 

2.  7  CFR  401.8.(d)4.b.  is  revised  to  read 
as  follows: 

§  401.8    The  application  and  policy. 

♦  .        •        *        • 

(d)  •  *  * 

4.  Production  Guarantees.  Coverage  Levels 
or  Amounts  of  insurance,  and  Prices  for 
Computing  Indemnities. 

•  *         *         •         * 

b.  Coverage  level  1  will  apply  if  you  do  not 
elect  a  coverage  level. 

***** 

Done  in  Washington.  DC  on  November  16. 
1987. 

E.  Ray  Fosse, 

Manager.  Federal  Crop  Insurance 
Corporation.       . 

(FR  Doc.  87-27662  Filed  12-1-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Ch.  I 

IDocket  No.  25407;  Summary  Notice  No. 
PH-07-10] 

Summary  of  Rulemaidng  Petttion 
Received  From  American  Airlines,  Inc. 

AGENCY:  Federal  Aviation 
Administration  (EAAJ.  DOT. 
ACTION:  Notice  of  petition  for 
rulemaking. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  summary  of  a 
petition  by  American  Airlines.  Inc., 
seeking  rulemaking  to  impose  temporary 
takeoff  and  landing  restrictions  at  Los 
Angeles  International  Airport  (LAX). 
The  petition  is  based  on  the  planned 
closure  of  LAX  Runway  24L/6R  for  a 
period  of  4  to  6  months  for 
reconstruction.  Closure  of  Runway  24L/ 
6R  will  reduce  the  capacity  of  the 
airport,  and  thereby  increase  the 
number  of  delayed  flights  and  add  to  the 
average  delay  of  each  such  flight  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of  this  aspect  of 
FAA's  regulatory  activities.  Neither  the 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  the  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  be  received  on  or  before 
December  22, 1987. 

ADDRESSES:  Send  comments  on  the 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  [AGC-204J. 
Docket  No.  25467, 800  Independence 
Avenue,  SW..  Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ddvid  L.  Bennett,  Office  of  the  Chief 
Counsel,  AGC-230,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591. 
(202)  267-3491. 

SUPPLEMENTARY  INFORMATION:  The 

Petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  fded  in 
the  assigned  regulatory  document  and 
are  available  for  examination  in  the 
Rule  Docket  [AGC-204J,  Room  915.  FAA 
Headquarters  Building  [FOB-IOAJ, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 


Petitioner  asserts  that  the  closure  of 
LAX  Runway  24L/6R  for  reconstruction 
will  result  in  an  unacceptable  level  of 
delays  in  scheduled  service  for  the  4  to  6 
months  the  runway  will  be  closed. 
Petitioner  requests  that  the  FAA  initiate 
an  expedited  rulemaking  action  to 
impose  restrictions  on  operations  at 
LAX.  including  but  not  limited  to  a  limit 
on  the  niunber  of  general  aviation 
operations  at  the  airport.  Petitioner 
further  requests  a  public  meeting  with 
the  incumbent  operators  at  LAX  to 
explore  alternatives  and  develop 
consensus  measures  to  limit  delays 
during  the  closure  of  the  runway. 

Petitioner  also  requested  that  this 
notice  be  published  immediately  with  a 
comment  period  of  10  days.  Under  FAR 
§  11.27(b),  comments  on  a  petition  for 
rulemaking  are  due  within  60  days  of 
publication  in  the  Federal  Register 
unless  the  Administrator  finds,  for  good 
cause,  that  a  different  period  is 
appropriate.  Due  to  the  imminent 
closure  of  Runway  24L/6R.  the  FAA  has 
agreed  to  petitioner's  request  to  publish 
this  notice  of  petition  immediately 
rather  than  holding  the  petition  for 
publication  of  the  next  list  of  petitions 
for  rulemaking.  Comments  are  requested 
within  20  days,  in  consideration  of  the 
planned  closure  of  LAX  Runway  24L/6R 
in  January  1988. 

Issued  in  Washington.  DC  on  November  25. 
1987. 

|ohn  H.  Cassady. 

Assistant  Chief  Counsel  Regulations  and 
Enforcement  Division. 

(FR  Doc.  87-27678  Filed  12-1-87;  8:45  am) 

BILLING  COOE  4t10-13-M 


14  CFR  Part  39 

IDocket  No.  86-CE-71-AD] 

Airworthiness  Directives;  Cessna 

Models  150,  Also.  F150,  FA150,  FRA150, 
152,  F152.  FA152,  A152, 170, 172,  F172, 

FR172,  P172,  R172, 172Ra  175, 177, 
F177, 180, 182,  F182,  FR182,  R182, 
TR182, 185,  A185, 188,  A188,  T188, 190, 
195. 205, 206,  P206,  U206,  TU206, 
TP206, 207,  T207, 210.  P210,  T210, 336, 
337,  F337,  FP337,  P337,  T337,  and  T303 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  Notice  proposes  to 
revise  and  reissue  Airworthiness 
Directive  (AD)  87-02-03.  Amendment 
39-5729.  to  include  all  applicable 
models,  clarify  and  correct  wording, 
include  another  option  for  temporary 


operation  of  the  airplane,  add  additional 
Supplement  Type  Certificates  (STCs)  for 
corrective  action,  and  list  the  names  and 
addresses  of  STC  holders. 

DATES:  Comments  must  be  received  on 
or  before  January  21. 1988. 

ADDRESSES:  Cessna  Single  Engine 
Service  Information  Bulletin  SE83-6 
dated  March  11. 1983.  applicable  to  this 
AD  may  be  obtained  from  Cessna 
Aircraft  Company.  Customer  Service. 
P.O.  Box  1521.  Wichita.  Kansas  67201. 

Copies  of  STCs  applicable  to  this  AO 
may  be  obtained  from  the  holders  as 
follows:  STCs  SA1196GL.  SA1209GL. 
SA1210GL.  SA1211GL.  SA1212GL. 
SA1227GL.  SA1228GL.  SA1229GL, 
SA1230GL  and  SA1239GL.  Ajto 
Technologies,  Inc..  P.O.  Box  191.  Mt 
Clemens.  Michigan  48046,  313-469-1952; 
STC  SA2960NM.  B  &  D  Company.  Inc., 
14409 14l8t  Avenue,  SE.,  Renton. 
Washington  98056.  206-244-4455;  STC 
SA3843SW.  The  Rebound  Company. 
P.O.  Box  656.  Marble  Falls,  Texas  78654, 
512-693-5478,  Send  comments  on  the 
proposal  in  triplicate  to  Federal 
Aviation  Administration.  Central 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  86-CE-71- 
AD,  Room  1558,  601  East  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Douglas  W.  Haig,  Aerospace 
Engineer.  ACE-120W.  Federal  Aviation 
Administration.  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road, 
Room  100.  Wichita.  Kansas  67209; 
telephone  316-946-4409. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
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persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Airworthiness  Rules  Docket 
No.  86-CE-71-AD.  Room  1558.  601  East 
12th  Street,  Kansas  City,  Missouri  64106. 

Discussion  | 

NPRM  Docket  Number  86-CE-71-AD 
which  appeared  in  the  Federal  Register 
on  January  7, 1987  (52  FR  554)  and  the 
resulting  AD  87-20-03,  did  not  include 
all  applicable  models.  In  addition  there 
were  different  typographical  errors  in 
the  Federal  Register  and  in  the  AD  as 
transmitted  to  owners  of  record.  These 
errors  are  txjrrected.  Technical 
improvements  are  incorporated  to  assist 
in  conducting  required  inspections. 
Further,  additional  STCs  have  become 
applicable  which  will  be  added  to  the 
proposed  AD  along  with  the  names  and 
addresses  of  all  applicable  STC  holders. 
Also,  the  use  of  cargo  tie-downs  for  a 
temporary  restraint  is  included. 

Therefore.  I  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291,  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26. 1979)  and  (3)  if  | 

promulgated,  will  not  have  a  signifidant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Dockel  at  the 
location  provided  under  the  caption 
"ADDRESSES". 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft.  Safety. 


The  Proposed  Ameodment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  A\'iation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  3»-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  US.C.  1354(a).  1421  and  1423: 
49  U.S.C  106(g)  (Revised,  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 


§39.13    [Amended] 

2.  By  revising  and  reissuing  AD  87-20- 
03  to  read  as  follows: 

Cessna:  Applies  to  the  following  airplanes, 
certificated  in  any  category: 


Models 

Sehal  number* 

150A,     150B.     150C.    1500. 

15059019  thru  15079405 

150E.   150F.   150G.   150M. 

150J.  150K.  ISO,  150M. 

A1S0K   A150L  A150M          .    . 

A1 500001  thru  A1 500734 

152.  A152 - 

AH 

170.  170A.  1708 

16000  trwu  27160. 

172,      172  A.     172B.      172C. 

Al 

172D.   172E.   172F.   172G. 

172H.    1721.    172K.    172L 

172M.  172N.  172P.  172a 

PI  72 

P17257120  thfu  P17257188 

R172E.        172F,        R172G. 

Al. 

R172H  R172J. 

R172K._ - 

R 1722000  thru  R 1723454. 

172HG _ 

172RG00011twu  172HG1 191 

175  175A 

55001  Ihiu  56777. 

1756.  175C - 

1755677B  thru  17557119. 

177.  177A.  177B.  17/HG 

All 

180.  180A . .._ 

30000  thru  32999. 

180A.  180B.  160C 

SOOOO  thru  50911. 

1800,     180E,     180F,     180G, 

16060912  thru  18053203 

1B0H.  18aj,  180K. 

182,     1B2A..    1S2B.     182C, 

AH. 

182D,   182E.   t82F.   182G, 

182H,    182J.    leZK,    «e2L. 

■       '■• 

ie2M,   182N.  182P.  182a 

182H,  tl82,  R182.  TR182 

185,     185A.     1856,     185C, 

A». 

1850.        185E.        AieSE 

A185F. 

188.     188A.    AieS,     A188A. 

AH. 

1886.  Aisea,  nesc. 

190   195   195A.  1958 

7001   thru  7999:  16000  thru 

9  9^^^      »^**,      1  4P«^r^      •  *^**fc,#  ^. ■»..-....-*  .. 

16183 

205.2O5A _ 

205-0001  thru  205-0577. 

206.   U206,   U206A,   U206B, 

All 

U206C.     U206O.     U206E. 

U206f.    U208G,    TU206A. 

TU206B.                 TU206C, 

TU2060,                 TU206e, 

TU206F.  TU206Q. 

P206.  P206A.  P206e,  P206C, 

P206-000I   Ihni  P206-0603. 

P2060.    TP206A,   TP206B, 

TP206C.  TP2060. 

P206E.  TP206e. -. 

P2n»inoeo4  thru  P20600647. 

207.  T207,  207 A.  T207A 

AM. 

210,     210A,     2106,     2100, 

All 

210O,  210e.  210F,  210G, 

210H.   210J,   210K.   210L, 

210M,       210N,       P210N, 

T210F,      T210G,      T210H, 

T210J,      T210K.      T210L, 

' 

T210M,      T210N,      210R. 

, 

T210fl,  P210R. 

336 

336-0001  thru  336-0195. 

337,     337A.     337B,     337C, 

AM. 

3370.  337E.  337F,  3376. 

337H.       13376,       T337C. 

T337D,      T337E,      T337F, 

T337G,     T337H,     P337K 

T337H-SP. 

T303 

AH. 

F150F,       F150G,       F150H. 

AH. 

F150J,      F1S0K.      F1S0). 

F150M.   FA150K.   FAISOL. 

FRAISOL.  FRAISOM. 

FAISa  F152 

AL 

FP172 

FP1 72-0001      thr»     FP172- 

0003. 

F172F.       F172G.       F172H, 

AH. 

F172K.      F172L.      F172M, 

F172N.     F172P,    FH172E. 

FR172F,                 FR172G, 

Fni72H.  FR172J.  Fni72K. 

F177RG 

.  AH. 

F182P,F182Q 

.  AH, 

FRie2 

.  AH. 

F337E.       F337F.       F337G. 

AH. 

F337H. 

FP337 _ _ 

.  AH. 

Compliance:  Required  as  follows,  unless 
already  accomplished: 


L  For  airplanes  operating  for  compensation 

of  hire: 

(A)  For  airplanes  having  less  than  1.000 
hours  time-in-service  (TIS)  on  the  effective 
date  of  this  AD.  accomplish  the  AD 
requirements  prior  to  the  accumulation  of 
1.100  hours  TIS; 

(B)  For  airplanes  having  1,000  or  more 
hours  TIS  on  the  effective  date  of  this  AD. 
accomplish  the  AD  requirements  within  the 
next  100  hours  TIS; 

(C)  Following  the  actions  of  (A)  or  (B) 
above,  repeat  the  AD  requirements  at  each 
100  hours  TIS  thereafter.  For  airplanes 
covered  by  an  FAA  approved  inspection 
program  these  inspections  can  be 
accomplished  at  the  next  scheduled 
inspection  or  within  the  next  100  hours, 
whichever  is  later. 

XL  For  airplanes  operating  under  FAR  Part 
91: 

(A)  For  airplanes  having  less  than  1,000 
hours  TIS  on  the  effective  date  of  this  AD, 
accompHsh  the  AD  requirements  at  the  next 
annual  inspection  after  the  accumulation  of 
1.000  hours  TIS: 

(B)  For  airplane*  having  1.000  or  more' 
hours  TIS  on  the  effective  date  of  this  AD, 
accomplish  the  AD  requirement  at-  the  next 
annual  inspection; 

(C)  Following  the  actions  of  (A)  or  (B) 
above,  repeat  the  AD  requirements  at  each 
armual  inspection  thereafter. 

To  assure  proper  engagement  of  the  seat 
locking  mechanism  and  to  preclude 
inadvertent  seat  slippage,  accomplish  the 
following  on  each  pilot  and  copilot  seat  and 
all  associated  seat  rails: 

(a)  In  accordance  nvith  the  appropriate 
compliance  time  requirement  above, 
accomplish  the  following: 

(1)  Measure  each  hole  in  the  seat  track(8) 
for  excessive  wear.  When  checking  these 
holes  for  wear,  an  allowance  of  0.020  inches 
below  the  edge  of  the  normal  surface  is 
permitted  for  the  reqnired  measurement, 

(i)  If  the  wear  dimension  across  any  hole 
exceeds  a36  inches  t)ut  does  not  exceed  0.42 
inches  (see  Figure  la),  continue  to  measure 
each  hole  every  100  hours  time-in-service  for 
excessive  wear. 

(ii)  If  the  wear  dimension  across  any  hole 
exceeds  0.42  inches,  prior  to  further  flight, 
replace  the  seat  track. 

(2)  Visually  inspect  the  seat  rail  holes  for 
dirt  and  any  debris  which  may  preclude 
engagement  of  the  seat  pin{s).  Prior  to  further 
flight,  remove  any  such  material. 

(3)  Lift  up  on  the  forward  edge  of  each  seat 
to  eliminate  all  vertical  play.  In  this  position, 
measure  the  depth  of  engagement  of  each 
seat  pin.  If  the  engagement  of  any  pin  is  less 
than  0.15  inches  (see  Figure  lb),  prior  to 
further  flight  replace  or  repair  necessary 
components  to  achieve  a  set  pin  engagement 
of  0.15  inches  or  greater. 

(4)  Visually  inspect  seat  rollers  for  flat 
spots.  Assure  all  rollers  and  washers  meant 
to  rotate  freely  on  their  axle  bolts  (or 
bushings  if  installed)  and  move  freely  on  the 
seat  rails.  Prior  to  further  flight,  replace 
rollers  having  flat  spots  and  any  worn 
washers.  If  there  is  any  binding  between  the 
bores  of  the  rollers,  washers,  and  axle  bolts 
(or  bushings  if  installed),  prior  to  further 
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flight,  remove,  clean,  and  reinstall  these 
parts. 

Note:  Do  not  lubricate  rollers,  washers, 
axle  bolts  or  bushings  as  the  lubrication  will 
attract  dust  and  other  particles  which  can 
cause  binding. 

(5)  Measure  the  wall  thicknesses  of  the 
roller  housing  and  the  tang  (sec  Figure  lb).  If 
the  tang  thickness  has  worn  to  lesslhan  V4 
the  housing  thickness,  prior  to  fiirther  flight, 
replace  the  roller  housing. 

(6)  Check  the  spring(s)^8t  keep  the  lock 
pin(s)  in  position  in  the  frack  holes  for 
positive  engagement  action.  Prior  to  further 
flight,  replace  any  spring  which  does  not 
provide  positive  engagement 

(7)  Visually  inspect  the  seat  tracks  for 
cracks  in  accordance  with  Cessna  Single 
Engine  Service  Information  Letter  SE83-6, 
dated  March  11, 1983.  Prior  to  further  flight 
replace  any  seat  rail  exceeding  the  crack 
criteria  as  speciried  in  SE83-6  with  an 
airworthy  rail. 

(b)  In  the  event  replacement  parts  are  not 
available  but  have  been  ordered,  to  permit 
the  airplane  to  be  flown  umtil  required  parts 
are  installed,  accomplish  one  of  the  following 
options.  However,  by  no  later  than  October  1. 
1988.  accomplish  the  compliance  to 
para^aph  (a). 

Option  1 

(1)  Install  a  Cessna  Cargo  Tie-Down 
Clamp.  Part  Number  0711121-2  or  1201039-1 
on  the  seat  rail  and  clamp  it  in  position  so  as 
to  limit  the  aft  movement  of  the  seat  to  8 

inches  on  all  Models  of  the  150  and  152  and 
10  inches  on  all  other  appUceble  models. 

(2)  Install  a  placard  with  a  minnnum  letter 
size  of  ^  inch  on  the  instrument  panel  in 
clear  view  of  the  pilot  which  states:  PARTS 
TO  COMPLY  WITH  PARA  (a)  OF  AD  87-20- 
03  ARE  ON  ORDER.  SEAT  RAILS  HAVE 
BEEN  MODIFIED  PER  OPTION  1  OF  AD  87- 
20-03. 

(3)  Remove  the  placard  and  tie-down  clamp 
when  airworthy  seat  rail  parts  are  installed. 

Option  2 

(1)  Determine  which  of  the  three 
configurations  of  seat  track  (0.50  inches  high 
standard  configurations.  a69  inches  high 
standard  configurations,  or  0.S0  inches  high 
with  carpet  retainers)  is  appropriate.  These 
dimension*  are  measured  bxm  floor  to  top  of 
raiL  .^/•:v»,L  , 


(2)  For  airplanes  incorporating  the  standard 
cross  section  rail  .50  inches  high,  position  the 
seat  with  the  latching  pin  in  the  most  forward 
locking  position.  Locate  an  AN3  bolt  with  a 
standard  lock  nut  horizontally  under  the  rail 
cap  through  one  of  the  seat  positioning  holes 
to  allow  a  maximum  of  6  inches  of  travel  on 
the  seat. 

(3)  For  airplanes  incorporating  the  standard 
cross  section  rail  .69  inches  high,  position  the 
seat  with  the  latching  pin  in  the  most  forward 
locking  position.  Locate  an  AN4  bolt  with  a 
standard  lock  nut  horizontally  under  the  rail 
cap  through  one  of  the  seat  positioning  holes 
that  will  provide  a  maximum  of  8  mches  of 
travel  on  the  seat. 

Note:  It  may  be  necessary  to  slightly  clean 
out  the  hole  with  a  Vi  inch  drill.  - 

(4)  On  those  airplanes  incorporating  the 
carpet  retainer  feature  with  a  rail  hei^t  of 
.50  inches,  locate  the  seat  with  the  latching 
pin  in  the  most  forward  locking  position. 
Identify  the  seat  retaining  pin  h^e  in  the  seat 
rail  that  provides  a  stop  at  the  position  that 
limits  the  seat  roller  housing  travel  to  a 
maximum  of  6  inches.  Using  a  rotary  file  or 
other  similar  device,  to  provide  clearance, 
remove  the  carpet  retaining  flanges  local  to 
the  hole  and  insert  an  AN3  bolt  horizontally 
through  the  rail  under  the  rail  cap  and  retain 
with  a  standard  locking  nut 

(5)  On  those  forward  roller  housings  made 
of  aluminum  accomphsh  the  following: 

(i)  Remove  the  roller  attach  bolts  and 
install  two  AN970-d  washers  on  Ihe  outside 
of  eadi  side  of  each  forward  rollerhoDsing. 

(ii)  Install  an  AN3  bolt  of  proper  length  and 
secure  with  a  standard  lock  nut 

(6)  Install  a  placard  with  a  minimum  letter 
size  of  V^  inch  on  the  instrument  panel  in 
clear  view  of  the  pilot  which  states:  PARTS 
TO  COMPLY  WITH  PARA  (a)  OF  AD  87-20- 
03  ARE  ON  ORDER.  SEAT  RAILS  HAVE 
BEEN  MODIFIED  PRE  OPTION  2  OF  AD  87- 
20-03. 

(7)  Remove  the  placard  and  bolts  when 
airworthy  seat  rail  parts  are  installed. 

Option  3 

(1)  On  eligible  airplanes  install  one  of  the . 
following  STCs:  SAZOOONM,  SA1209GL. . 
9ftl»0GL.SA1211GL.SAl212GLor  "" 

SA3643SW.  ;     .. 


Note:  The  STC  provisions  may  be  removed 
after  compliance  with  paragraph  (a)  of  this 
AD. 

(2)  Install  a  placard  with  a  minimum  letter 
size  of  V»  inch  on  the  instrument  panel  in 
clear  view  of  the  pilot  which  states:  PARTS 
TO  COMPLY  WITH  PARA  (a)  OF  AD  87-20- 
03  ARE  ON  ORDER.  STC  SA  [Insert 
applicable  number  here)  HAS  BEEN 
INSTALLED. 

(3)  Remove  the  placard  when  airworthy 
seat  rail  parts  are  installed. 

(c)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(d)  Any  parts  replaced  per  this  AD  are 
exempt  from  the  inspections  required  herein 
until  such  parts  have  attained.  1,000  hours 
TIS. 

(e)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office,  Federal  Aviation  Administration.  1801 
Airport  Road.  Room  100,  Wichita.  Kansas 
67209:  telephone  (316)  94e-440a 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to 
Cessna  Aircraft  Company,  Customer 
Service,  P.O.  Box  1521.  Wichita.  Kansas 
67201;  STCs  SA1196GL.  SA1209GL. 
SA1210GU  SA1211GL.  SA1212GL, 
SA1227GL.  SA1228GL  SA1229GL, 
SA1230GL  and  SA1239GL.  Aero 
Technologies.  Inc..  P.O.  Box  191,  Mt 
Clemens,  Michigan  48046,  313-496-1952: 
STC  SA29eONM,  B  ft  D  Company,  Inc., 
14409 141st  Avenue,  S.E,  Renton, 
Washington  98056.  206-244-4455:  STC 
SA3643SW,  The  Rebound  Company, 
P.O.  Box  656,  Marble  Falls.  Texas  78654. 
512-693-5478;  or  may  examine  the 
documents  referred  to  herein  at  the 
Federal  Aviation  Administration,  Office 
of  the  Regional  Counsel.  Room  1558. 601 
East  12th  Street.  Kansas  City.  Missouri 
64106. 

Issued  in  Kansas  City.  Missoiiri.  on 
November  18. 1987. 

Jeroid  M.  Chavkin, 

Actiag  Director,  CentraJ  Region. 

iiUJM  cooe  4tio-i»-« 
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HLUNG  COOe  4»10-1»< 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[EE-111-«2] 

Affiliated  Service  GroufM,  Employee 
Leasing,  and  Otfier  Arrangements; 
Public  Hearing  on  Proposed 
Regulations 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 


SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  concerning  affiliated  service 
groups,  employee  leasing,  and  other 
arrangements. 

DATES:  The  public  hearing  will  be  held 
on  Thursday.  February  25, 1988. 
beginning  at  10:00  a.m.  Outlines  of  oral 
comments  must  be  delivered  or  mailed 
by  February  11, 1988. 
ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW..  Washington.  DC.  The  requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue,  Attn: 
CC:LR:T  (EE-111-82),  Washington,  DC 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  Evans  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224.  telephone  202-566-3935  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION:  This 
document  contained  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  414{m)(5),  414  (n)  and  (o)  of  the 
Internal  Revenue  Code.  These 
amendments  were  proposed  to  conform 
the  regulations  to  sections  246  and  248 
of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (26  U.S.C. 
414(m)(5).  414(n)),  section  526  of  the  Tax 
Reform  Act  of  1984  (26  U.S.C.  414(n)(2), 
414(o),  and  section  1146  of  the  Tax 
Reform  Act  of  1986  (26  U.S.C.  414(n), 
414(o)).  Other  sections  of  the  Tax 
Reform  Act  of  1986  that  relate  to  section 
414(n)  were  not  reflected  in  this 
document.  The  proposed  regulations 
appeared  in  the  Federal  Register  for 
Thursday.  August  27, 1987  (51  FR  32502). 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 


submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit,  not  later  than  Thursday, 
February  11, 1988,  an  outline  of  oral 
comments  to  be  presented  at  the  hearing 
and  the  time  they  wish  to  devote  to  each 
subject. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  contiolled  access 
restrictions  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
lonathan  P.  Mai^t. 

Assistant  Director,  Employee  Plans  and 
Exempt  Organizations  Division. 
|FR  Doc.  87-27625  Filed  12-1-67;  8:45  am] 

BtLLING  COOE  4«30-ei-M 


FEDERAL  MARITIIME  COMMISSION 

46  CFR  Part  503 

[Doclcet  No.  87-23] 

Access  to  Any  Record  of  Identifiable 
Personal  Information 

agency:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Maritime 
Commission  is  proposing  an  amendment 
to  its  Privacy  Act  regulations  to  adopt 
exemptions  from  disclosure 
requirements  in  regard  to  information 
about  individuals  which  is  included  in 
certain  investigatory  materials. 
DATE:  Comments  due  on  or  before 
January  4, 1988. 

ADDRESS:  Send  comments  (original  and 
fifteen  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW.,. 
Washington,  DC  20573,  (202)  523-5725. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking,  Secretary,  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Washington,  DC  20573,  (202)  523- 
5725. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
given  that  the  Federal  Maritime 
Commission  ("Commission")  is 
proposing  to  amend  its  regulations 


implementing  the  Privacy  Act  ("Act").  5 
U.S.C.  552a.  The  proposed  amendment 
would  promulgate  an  exemption  under 
subsections  (k)  (2)  and  (5)  of  the  Act  for 
various  systems  of  records  '  within  the 
agency.  The  exemption  would  apply  to 
those  systems  of  records  which  include 
either  investigatory  material  compiled 
for  law  enforcement  purposes  or 
investigatory  material  compiled  for  the 
purpose  of  determining  suitability  for 
Federal  civilian  employment  or  for 
access  to  classified  information,  but,  in 
regard  to  the  latter,  only  to  the  extent 
disclosure  would  reveal  the  identity  of  a 
confidential  source.  The  thrust  of  the 
exemption  is  that  the  provisions  of 
subsections  (c)(3)  and  (d)  of  the  Act, 
requiring  an  accounting  of  disclosures 
and  access  to  records  for  an  individual 
about  whom  the  records  pertain,  would 
not  routinely  apply  in  regard  to  these 
classes  of  investigatory  records.  The 
exemption  is  appropriate  in  regard  to 
law  enforcement  records  to  avoid 
compromise  of  ongoing  investigations, 
revelation  of  the  identity  of  confidential 
sources,  or  invasion  of  personal  privacy 
of  third  parties.  The  exemption  is 
appropriate  in  regard  to  personnel 
related  investigatory  records  to  protect 
confidential  sources. 

The  Commission  has  determined  that 
this  proposed  rule  is  not  a  "major  rule" 
as  defined  in  Executive  Order  12291, 
dated  February  17, 1981. 

The  Chairman  of  the  Commission 
certifies  pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  that  this  rule,  if  adopted  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  or  small 
governmental  organizations. 

List  of  Subjects  in  46  CFR  Part  503 

Privacy. 

Therefore,  pursuant  to  5  U.S.C.  552a(k) 
and  553,  Part  503  of  Title  46,  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  503— [AMENDED] 

1.  The  authority  citation  for  Part  503 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552a,  552b,  553:  E.O. 
12356.  47  FR  14874. 15557.  3  CFR  1982  Comp.. 
p.  167. 

2.  Section  503.68  is  revised  to  read  as 
follows: 


'  The  Commission  recently  published  an  updated 
notice  of  the  existence  and  chdracter  of  the  agency's 
systems  of  records  (52  FR  10802:  April  3. 1S87). 
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§S03.M    Eiwnptions. 

The  following  systems  of  records  are 
exempt  from  the  provisions  of  5  U.S.C. 
552a  (c)(3)  and  (d)  which  otherwise 
require  the  Commission  to  provide  the 
individual  named  in  the  records  an 
accounting  of  disclosures  and  access  to 
and  opportunity  to  amend  the  records. 
The  scope  of  the  exemptions  and  the 
reasons  therefor  are  described  for  each 
particular  system  of  records. 

(a)  FMC—1  Personnel  Security  File. 
All  information  about  individuals  that 
meets  the  criteria  of  5  U.S.C.  552a(k)(5). 
regarding  suitability,  eligibility  or 
qualifications  for  Federal  civilian 
employment  or  for  access  to  classified 
information,  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a  source 
who  furnished  information  to  the 
Commission  under  a  promise  of 
confidentiality.  Exemption  from 
disclosure  is  required  to  honor  promises 
of  confidentiality. 

(b)  FMC— 7  Licensed  Ocean  Freight 
Forwarders  File.  All  information  that 
meets  the  criteria  of  5  U.S.C.  552a(k)(2) 
regarding  investigatory  material 
compiled  for  law  enforcement  purposes. 
Exemption  is  appropriate  because 
disclosure  might  compromise  ongoing 
investigations,  reveal  the  identify  of 
confldential  sources  or  constitute 
unwarranted  invasions  of  personal 
privacy  of  third  parties. 


(c)  FMC— 22  Investigatory  Files.  All 
information  that  meets  the  criteria  of  5 
U.S.C.  552a{k)(2)  regarding  investigatory 
material  compiled  for  law  enforcement 
purposes.  Exemption  is  appropriate 
because  disclosure  might  compromise 
ongoing  investigations,  reveal  the 
identity  of  confidential  sources  or 
constitute  unwarranted  invasions  of  - 
personal  privacy  of  third  parties. 

(d)  FMC— 24  Informal  Inquiries  and 
Complaint  Files.  All  information  that 
meets  the  criteria  of  5  U.S.C.  552a(k)(2) 
regarding  investigatory  material 
compiled  for  law  enforcement  purposes. 
Exemption  is  appropriate  because 
disclosure  might  compromise  ongoing 
investigations,  reveal  the  identity  of 
confidential  sources  or  constitute 
unwarranted  invasions  of  personal 
privacy  of  third  parties. 

(e)  FMC— 25  Inspector  General  File. 
(1)  All  information  that  meets  the 
criteria  of  5  U.S.C.  552a(k)(2)  regarding 
investigatory  material  compiled  for  law 
enforcement  purposes.  Exemption  is 
appropriate  because  disclosure  might 
compromise  ongoing  investigations, 
reveal  the  identity  of  confidential 
sources  or  constitute  unwarranted 
invasions  of  personal  privacy  of  third 
parties. 

(2)  All  information  about  individuals 
that  meets  the  criteria  of  5  U.S.C. 
552a(k)(5),  regarding  suitability, 
eligibility  or  qualifications  for  Federal 


civilian  employment  or  for  access  to 
classified  information,  to  the  extent  that 
disclosure  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Commission  under  a  promise  of 
confidentiality.  Exemption  from 
disclosure  is  required  to  honor  promises 
of  confidentiality. 

[i]  FMC— 26  Administrative 
Grievance  File.  (1)  All  information  that 
meets  the  criteria  of  5  U.S.C.  552a(k)(2) 
regarding  investigatory  material 
compiled  for  law  enforcement  purposes. 
Exemption  is  appropriate  because 
disclosure  might  compromise  ongoing 
investigations,  reveal  the  identity  of 
confidential  sources  or  constitute 
unwarranted  invasions  of  personal 
privacy  of  third  parties. 

(2)  All  information  about  individuals 
that  meets  the  criteria  of  5  U.S.C. 
552a(k)(5],  regarding  suitability, 
eligibility  or  qualifications  for  Federal 
civilian  employment  or  for  access  to 
classified  information,  to  the  extent  that 
disclosure  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Commission  under  a  promise  of 
confidentiality.  Exemption  from 
disclosure  is  required  to  honor  promises 
of  confidentiality. 

By  the  Commission,  i 
loseph  C.  Polking, 

Secretary. 

[PR  Doc.  87-2762»  Filed  12-1-87:  8:45  am) 
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This  section  d  the  FEDERAL  REGISTER 
contains  documents  other  than  niles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rutings,  delegations  ot 
authority,  fifing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examptes 
of  documents  appearing  in  this  section. 


ACTION 

Schedule  for  Awarding  Executive 
Service  Performance  Awards; 
Bonuses 

agency:  Action. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
schedule  for  awarding  Senior  Executive 
Services  Bonuses. 
FOR  FURTHER  INFORMATION  CONTACT: 

Phyllis  D.  Beaulieu,  Director  of 
Personnel,  ACTION.  806  Connecticut 
Avenue,  NW.,  Washington,  DC  20525. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Personnel  Management 
Guidelines  require  that  each  agency 
publish  a  notice  in  the  Federal  Register 
of  the  agency's  schedule  for  awarding 
Senior  Executive  Service  Bonuses  at 
least  14  days  prior  to  the  date  on  which 
the  awards  will  be  paid. 

Schedule  for  Awarding  Senior  Executive 
Service  Bonuses: 

ACTION  intends  to  award  Senior 
Executive  Service  Bonuses  for  the  198&- 
1987  rating  cycle.  Payouts  will  occur 
before  December  31, 1987.  Issued  in 
Washington,  DC  on  November  25. 1987. 
Donna  M.  Alvarado. 
Director,  ACTION. 
[ra  Doc.  87-27645  Filed  12-1-87;  8:45  am] 

BILLING  CODE  S050-2S-II 


Members  of  Performance  Review 
Board 

agency:  ACTION. 

ACTION:  Revision  of  list  of  Performance 

Review  Board  Positions. 

summary:  action  publishes  the 
revised  list  of  positions  which  comprise 
the  Performance  Review  Board 
established  by  ACTION  under  the  Civil 
Service  Reform  Act. 
FOR  FURTHER  INFORMATION 

contact:  Phyllis  D.  Beaulieu.  Director  of 


Personnel,  ACTION.  806  Connecticut 
Aveune  NW.,  Washington.  DC  20525, 
(202)  634-9263. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Service  Reform  Act  of  1978  (CSRA). 
which  created  the  Senior  Executive 
Service  (SES),  requires  that  each  agency 
establish  one  or  more  performance 
review  boards  to  review  and  evaluate 
the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor  and  to  make 
recommendations  to  the  appointing 
authority  concerning  the  performance  of 
the  senior  executive. 

The  positions  Hsted  below  will  serve 
as  members  of  the  ACTIO.N 
Performance  Review  Board: 

1.  Deputy  Director,  ACTION, 
Chairman. 

2.  Associate  Director.  Domestic  and 
Anti-Poverty  Operations. 

3.  Associate  Director.  Office  of 
Management  and  Budget. 

4.  Executive  Officer,  Domestic  and 
Anti-Poverty  Operations. 

5.  General  Counsel,  ACTION. 

6.  Deputy  General  Counsel,  ACTION. 

7.  Assistant  Director  for  VISTA  and 
Service  Lisaming  Programs. 

Issued  in  Washington,  DC  on  November  25, 
1987. 

Donna  M.  Alvarado, 

Director.  ACTION. 

(FR  Doc.  87-27646  Filed  12-1-87:  8:45  am] 

BILUNG  CODE  60S0-2a-M 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  27, 1987. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  Ch. 
35)  since  the  last  list  was  published. 
This  hst  is  grouped  into  new  proposals, 
revisions,  extensions,  or  reinstatements. 
Each  entry  contains  the  following 
information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  number(s).  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
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needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Afi'airs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

New 

•  Farmers  Home  Administration. 
7  CFR  1956-C.  Debt  Settlement- 
Community  and  Business  Programs. 

On  occasion. 

Individuals  or  households;  State  or 
local  governments;  Businesses  or  other 
for-profit;  Non-profit  institutions;  Small 
businesses  or  organizations;  14 
responses;  7  hours;  not  applicable  under 
3504(h)  Jack  Holston  (202)  382-9736. 

Revision 

•  Economic  Research  Service. 
Real  Property  Tax  and  Transfer 

Survey. 

Annually. 

State  or  local  governments;  3,100 
responses;  3.650  hours;  not  applicable 
under  3504(h). 

Gene  Wunderlich,  (202)  786-1425. 

•  Farmers  Home  Administration. 
Application  for  Settlement  of 

Indebtedness. 

FmHA  1956-1. 

On  occasion. 

Individuals  or  households:  Farms; 
Businesses  or  other  for-profit;  Non-profit 
institutions;  Small  business  or 
organizations:  34X)0  responses:  1.500 
hours;  not  applicable  under  3504(h). 
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Jack  Holston.  (202)  382-9736. 
Larry  K.  Roberson. 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  B7-27634  Filed  12-l-«7:  8:45  am] 
MJJNQ  COM  94tO-«1-«l 


National  Commission  on  Dairy  Policy 
Advisory  Committee  Meeting 

Ptirsuant  to  provisions  of  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  a  notice 
is  hereby  given  of  the  following 
committee  meeting. 

Name:  National  Commission  on  Dairy 
Policy. 

Time  and  Place:  8:00  A.M.  at  the 
Sheraton  National  Hotel.  Columbia  Pike 
and  Washington  Blvd..  Arlington, 
Virginia. 

Status:  Open. 

Matters  to  be  Considered:  On 
December  7  and  8,  the  Commission  will 
(1)  review  its  preliminary  conclusions 
with  respect  to  technology  price  support 
levels,  and  regionalism  and  (2)  discuss 
supply  management  proposals. 

Written  Statements  May  be  Filed 
Before  Or  After  the  Meeting  With: 
Contact  person  named  below. 

Contact  Person  for  More  Information: 
Mr.  T.  Jeffrey  Lyon.  Assistant  Director. 
National  Commission  on  Dairy  Policy, 
1401  New  York  Ave.,  NW..  Suite  1100. 
Washington.  DC  20005,  (202)  638-6222. 

Signed  at  Washington.  DC.  this  13th  day  of 
November  1987. 
David  R.  Dyer. 

Executive  Director.  National  Commissipn  on 
Dairy  Policy.  \ ' 

|FR  Doc.  87-27614  Filed  12-1-87;  8:45  am| 

BILUNGCOOE  3410-OS-M 


Agricultural  Stabilization  and   , 
Conservation  Service 

Commodity  Credit  Corporation 


1988-Crop  Peanuts;  National  Poundage 
Quota  and  National  Average  Price 
Support  Level  for  1988-Crop  Quota 
Peanuts 

agency:  Agricultural  Stabilization  and 
Conservation  Service  and  Commodity 
Credit  Corporation.  USDA. 
AcnON:  Notice  of  proposed  | 

determination. 


I  This  notice  sets  forth 
proposed  determinations  for  the 
national  poundage  quota  and  the 
national  average  price  support  level  for 
the  1968  crop  of  quota  peanuts. 

These  determinations  are  necessary  to 
satisfy  the  statutory  requirements  of  the 
Agricultural  Adjustment  Act  of  1938.  as 
amended  (hereinafter  referred  to  as  "the 


1938  Act"),  and  the  Agricultural  Act  of 
1949.  as  amended  (hereinafter  referred 
to  as  "the  1949  Act"). 
DATE:  To  be  assured  of  consideration 
tvritten  comments  must  be  received  by 
December  9. 1987,  as  regards  the 
proposed  quota  and  by  February  1. 1988, 
as  regards  the  proposed  support  level. 
ADDRESS:  Send  comments  to  Dr.  Orval 
Kerchner,  Acting  Director.  Commodity 
Analysis  Division.  ASCS,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415.  Washington.  DC  20013,  (202)  447- 
3391.  All  written  submissions  will  be 
made  available  for  public  inspection 
from  8:15  a.m.  to  4:45  p.m.,  Monday 
through  Friday,  in  Room  3741-South 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT. 
Gypsy  Banks,  Agricultural  Economist. 
Agricultural  Stabilization  and 
Conservation  Service,  USDA.  Room 
3732-South  Building.  P.O.  Box  2415. 
Washington.  DC  20013.  (202)  447-5953. 
The  preliminary  regulatory  impact 
analysis  describing  the  impact  of 
implementing  this  determination  will  be 
available  on  request  from  the  above- 
named  individual. 
SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  to  implement 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classified  "not  major".  The 
matters  under  consideration  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more,  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  industries.  Federal.  State,  or 
local  governments  or  geographical 
regions,  or  (3)  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
assistance  program  that  this  final  rule 
applies  to  are:  Title — Commodity  Loans 
and  Purchases:  Number  10.051.  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  No. 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  ASCS  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 


proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  determination. 

Section  1017  of  the  Food  Security  Act 
of  1985  provides  that  the  Secretary  of 
Agriculture  shall  determine  the  rate  of 
loans,  payments,  and  purchases  under 
the  1949  Act  for  the  1986-90  crops  of 
commodities  without  regard  to  the 
requirements  for  notice  and  public 
participation  in  rulemaking  prescribed 
in  section  553  of  title  5  of  the  United 
States  Code  or  in  any  directive  of  the 
Secretary  of  Agriculture. 

The  determination  of  the  national 
poundage  quota  for  the  1988-crop  of 
peanuts  is  required  to  be  made  by  the 
Secretary  of  Agriculture  no  later  than 
December  15, 1987.  In  order  to  permit 
consideration  of  comments  received  and 
announcement  of  the  final  determination 
by  that  date,  the  comment  period  on  this 
notice  will  close  on  December  7, 1987.  as 
regards  that  determination.  The 
determination  of  the  national  average 
support  level  for  the  19JB8  crop  of 
peanuts  must  be  made  by  the  Secretary 
not  later  than  February  15, 1987. 
Comments  concerning  the  support  level 
must  be  received  by  February  1, 1988,  to 
be  assured  of  consideration. 

Comments  are  requested  with  respect 
to  the  proposed  determinations. 

A.  National  Poundage  Quota.  Section 
358(g)(1)  of  the  1938  Act  requires  that 
the  national  poundage  quota  for  peanuts 
for  each  of  the  1986  through  1990 
marketing  years  shall  be  established  by 
the  Secretary  at  a  level  that  is  equal  to 
the  quantity  of  peanuts  in  tons  that  the 
Secretary  estimates  will  be  devoted  in 
each  such  marketing  year  to  domestic 
edible,  seed,  and  related  uses.  Section 
358  further  provides  that  the  national 
poundage  quota  for  any  such  marketing 
year  shall  not  be  less  than  1.100,000 
short  tons.  The  marketing  year  for  the 
1988  crop  of  peanuts  runs  from  August  1. 
1988  through  July  31, 1989.  Poundage 
quotas  for  the  1986-1990  crops  of 
peanuts  were  approved  by  producers  in 
a  mail  ballot  held  January  27-31. 1986. 

It  is  proposed  that  the  national  quota 
for  the  marketing  year  for  the  1988  crop 
shall  be  1,402,200  tons  based  on  the 
following  data: 

U.S.  Peanuts:  Estimated  Domestic  Ed- 
ible USE  FOR  THE  1988-89  MARKETING 

Year 


(Assumes  "most  Hkely" 

U.S.  weattier] 

Kent 

Short 
tons 

Domestic  edible: 

Domestic  food      

1.082,000 

On  farm  and  local  sales 

14,000 
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U.S.  PEANUTS:  Estimated  Domestic  Ed- 
ible Use  for  the  1988-89  Marketing 
Year— Continued 
[Assumes  "most  likely"  U.S.  weather] 


Hem 

Short 
tons 

Subtotal ..^:. 

1.096,000 
99.000 

Seed „„ 

Related  use: 

Crushing  residual . 

Shrinkage 

Seg.  2  and  3  transfers „ 

Product  exports _.. 

Subtotal „ 

Total 

136.700 

47.900 

20.700 

1.900 

207,200 
1.402.200 

The  domestic  food  use  estimate  is 
based  on  the  data  series  published  in 
the  OiJ  Crops  Situation  and  Outlook, 
Economic  Reserach  Service  (ERS). 
Peanuts  used  to  produce  exported 
peanut  butter  are  included  in  the 
domestic  food  use  data  series  published 
by  ERS.  However,  the  domestic  food  use 
estimate  set  forth  in  the  preceding  table 
excludes  the  peanut  equivalent  of 
estimated  U.S.  exports  of  peanut  butter 
because  such  products  are  not 
consumed  in  the  U.S.  because  the 
domestic  food  data  does  not  include 
farm  use.  local  sales  and  shrinkage, 
estimates  of  these  uses  have  been 
separately  set  out.  The  estimates  for 
those  uses  were  derived  by  comparing 
historical  data  showing  the  difference 
between  total  production  and  quantities 
of  peanuts  that  were  inspected.  Those 
estimates  were  further  refined  by 
estimating,  based  on  historical  data, 
actual  seed  use.  Seed  use  measures  the 
quantity  of  peanuts  expected  to  be 
needed  to  plant  the  succeeding  (1989) 
crop. 

The  seeding  rate  for  this  estimate  was 
derived  from  survey  data.  The  crushing 
residual  is  the  inedible  portion  of  farmer 
stock  peanuts  separated  from  the  edible 
kernels  during  milling.  Shrinkage  is  the 
weight  loss  occurring  between  harvest 
and  production  of  the  product.  Both  the 
shrinkage  and  crushing  residual 
estimates  were  derived  from  inspection 
data.  Net  exports  of  peanut  products  to 
Canada  and  Mexico  were  included  in 
the  calculation  as  such  products  cannot, 
under  7  CFR  Part  1446.  be  produced  from 
additional  peanuts.  Accordingly,  such 
products  presumably  are  made  from 
quota  peanuts.  Also,  an  estimate  was 


added  for  the  quantity  of  peanuts  that 
would  otherwise  be  eligible  for  use  as 
quota  peanuts  but  which  will  not  qualify 
for  such  use  due  to  quality  problems. 
These  peanuts  are  Segregation  2  and  3 
peanuts. 

B.  National  Average  Support  Level  for 
Quota  Peanuts.  Section  108B(l)(B)(ii)  of 
the  1949  Act  provides  thai  the  national 
average  support  level  for  the  1988  crop 
of  quota  peanuts  shall  be  the  national 
average  quota  support  rate  for  such 
peanuts  for  the  preceding  crop,  adjusted 
to  reflect  any  increase  in  the  national 
average  cost  of  peanut  production, 
excluding  any  change  in  the  cost  of  land, 
during  the  calendar  year  immediately 
preceding  the  marketing  year  for  the 
crop  for  which  a  level  of  support  is  being 
determined.  This  section  of  the  Act 
provides  further  that  in  no  event  shall 
the  national  average  quota  support  rate 
for  any  such  crop  exceed  by  more  than  6 
per  centum  the  national  average  quota 
support  rate  for  the  preceding  crop. 

Accordingly,  the  1988  quota  support 
level  is  required  to  be  the  1987  quota 
support  of  $607.47  per  ton  adjusted  to 
reflect  any  such  increase  in  the  national 
average  cost  of  peanut  production  in 
calendar  year  1987,  but  may  not  exceed 
the  1987  quota  support  level  by  more 
than  6  per  centum. 

Cash  expenses,  capital  replacement, 
net  land  rent  and  unpaid  labor  are  the 
cost  components  used  in  this 
comparison.  Because  section  108B 
excludes  any  change  in  the  cost  of  land, 
1986  net  land  rent  was  substituted  in  the 
following  table  for  1987  net  land  rent. 
Based  on  these  production  cost 
components  as  estimated  by  the 
Economic  Research  Service  (ERS), 
USDA,  it  is  presently  estimated  that  the 
national  average  cost  of  producing  1987- 
crop  peanuts  on  a  planted  acre  basis 
increased  $17.16  per  planted  acre. 

Using  a  trend  yield,  planted  acre  costs 
have  been  converted  to  a  cents  per 
pound  figure.  A  trend  yield  is  used  to 
reduce  year-to-year  per  unit  cost 
variabihty  caused  by  abnormal  weather 
nnd  related  factors.  The  national 
average  cost  of  producing  1987  crop 
peanuts  on  a  per  pound  basis  is 
estimated  to  have  increased  $0.0042  per 
pound  or  $8.40  per  ton.  This  notice 
proposes  that  the  quota  support  level  be 
increased  by  that  amount.  So  increased, 
the  support  level  would  be  S615.87  per 
short  ton.  Details  of  the  cost  of 
production  estimates  are  set  out  in  the 
following  table: 


U.S.  PEANUT  Production  Costs,  1986- 
87  > 

[DoMars  per  planted  acre) 


Item 


Cash  Receipts: 

Primary  crop 

Secondary  Crop .... 

Total 

Cash  expenses: 

Seed 

Fertilizer 

lime  and9ypsum„ 
Chemicals. 


1986 


S638.05 
14.95 


Custom  operations 

Fuel,  lube,  and  electricity. 

Repairs __ „„ 

Hired  labor 

D^ing 

Miscellaneous.. 


Technical  Services _ 

Total,  variable  expenses . 

General  farm  overtiead 

Taxes  and  insurance 

Interest 


Total,  fixed  exper)ses . 
Total,  cash  expertses 


Receipts  less  cash  expenses 

Capital  replacement _ 

Receipts   less  cash  expenses 
and  replacement 


653.00 


65.34 
18.16 
14.93 
91.71 

7.52 
16.04 
1793 

784 
34.08 

0.19 

0.91 


1987 


S605.08 
15.40 


274.65 


27.17 
12.23 
61.23 


100.62 
375.28 


277.72 
50.23 


Economic  (full  ownership)  costs: 

Variable  expenses 

General  farm  overttead 

Taxes  and  insurance 

Capital  replacement 

Allocated   returns   to   o«»ned 

inputs: 

Reaxn  to  operating  capital ... 

Return  to  other  nonland 
caprtal 

Net  land  rent „ 

Unpaid  labor 


227.49 


Total,  economic  costs 

Residual  returns  to  management 
and  risk 

Cash  expenses,  capital  repiace- 
menl.  and  unpaid  labor  (dol- 
lars per  planted  acre) 

Net  land  rent „ _ „. 


Total.. 


Trend  yield  (pounds  per  planted 
acre) „ „.. 


Cost  (cents  per  pound) .. 


274.65 
27.17 
12.23 

F?.23 


6.08 

9.33 
87.91 
26.24 


620.49 


82.39 
17.05 
14.02 
89.88 

7.41 
16.52 
18.14 

8.23 
35.49 

0.20 

0.94 


290.25 


27.98 
12.95 
57.66 


98.58 
388.83 


231.66 
52.55 


493.84 
159.16 


451.75 
87.91 


539.66 


2,741.00 


19.69 


179.11 


290.25 
27.96 
12.95 
52.55 


5.84 

9.76 
85.81 
27.53 


51266 
107.83 


468.91 
»  87.91 


556.82 

2769.00 
»  20.11 


■  Totals  may  not  sOm  due  to  rounding. 

»  1986  net  land  rent  was  substituted  lor  the  1987 
value  because  a  legislative  proviston  excludes  arry 
change  in  the  value  of  land  and  does  not  specifically 
exclude  land  cost 


Proposed  Determination 

Accordingly,  it  is  proposed  for  the 
1988-crop  peanuts  that: 
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(1)  The  amount  of  the  national       | 
poundage  quota  shall  be  1.402.200  short 
tons. 

(2)  The  national  average  price  support 
level  for  quota  peanuts  shall  be  S615.87 
per  short  ton. 

Authority:  Section  358.  55  Stdt.  88.  as 
amended  (7  U.S.C.  1358).  and  Section  lOSB.  as 
amended.  99  Stat.  1439.  (7  U.S.C.  1445C-2). 

Signed  at  Washington.  DC.  on  November 
30. 1987. 
Milton  Hertz. 
Executive  Vice  President.  Commodity  Credit 
Corporation,  and  Administrator.  Agricultural 
Stabilization  and Consenation Service. 
|FR  Doc.  87-27786  Filed  11-30-87;  3:09  pmj 
BIUJN6  COOe  3410-OS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  i 

{Modification  NO.  1  to  Permit  No.  570]    | 

National  Marine  Fisheries  Service 


Pursuant  to  the  provisions  of  §  216.33 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Parts  1341-1407).  Permit  No.  570 
issued  to  Mr.  Gerald  G.  Joyce  on 
November  14, 1986  (51  FR  421227)  is 
modiHed  as  follows: 

Section  A.2.  is  added: 

2.  No  more  than  200  minlce  whales 
(Bdlaenoptera  acu(orostrata)  may  be 
harassed  while  attempting  to  radio  tag  and 
track  up  to  18  minke  whales. 

Section  B.6.  is  modified  as  follows: 
2.  The  authority  to  take  by  harassment,    - 
tagging,  and  other  activities  authorized 
herein,  shall  extend  from  the  date  of  issuance 
through  December  31, 1988. 

This  modification  became  effective  on 
November  24, 1987. 

Documents  submitted  in  connection 
with  this  Modification  are  available  for 
review  in  the  following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service^  1825  Connecticut 
Ave..  Suite  805.  Washington.  DC;  and 

Director.  Northwest  Region.  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way.  NE..  BIN  C15700.  Seattle, 
Washington  98115. 

Date:  November  24. 1987.    '  ' 

Nancy  Foster. 

Director.  Office  of  Protvcti'd  Resources  dnd 
Habitat  Programs. 

IKR  Doc.  87-27651  Filed  12-1-87:  8:45  am| 
BILLING  CODE  3510-2I-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Deduction  in  Charges  of  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Haiti 

November  25, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  and  the  President's 
February  20, 1986  announcement  of  a 
Special  Access  Program  for  textile 
products  assembled  in  participating 
Caribbean  Basin  beneficiary  countries 
from  fabric  formed  and  cut  in  the  United 
States,  and  pursuant  to  the  requirements 
set  forth  in  51  FR  21208  (June  11, 1986) 
and  52  FR  26057  (July  10, 1987),  has 
issued  the  directive  published  below  to 
the  Commissioner  of  Customs  to  be 
effective  on  December  3. 1987.  For 
further  information  contact  Naomi 
Freeman.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  377- 
4212. 

Sununary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
deduct  charges  made  to  the  restraint 
limits  established  for  Categories  337/ 
637.  341/641  and  347/348  for  the  twelve- 
month period  which  began  on  January  1. 
1987  and  extends  through  December  31. 
1987.  Subsequently,  these  same  amounts 
will  be  charged  to  the  guaranteed  access 
levels  established  for  properly  certified, 
textile  products  in  Categories  337/637, 
341/641  and  347/348  which  are 
assembled  in  Haiti  from  fabric  formed 
and  cut  in  the  United  States  and 
exported  from  Haiti  during  the  twelve- 
month period  which  began  on  January  1, 
1987  and  extends  through  December  31, 
1987. 

Background 

On  January  13, 1987  a  notice  was 
published  in  the  Federal  Register  (52  FR 
1371)  announcing  import  restraint  limits 
for  certain  cotton  and  man-made  fiber 
textile  products,  including  Categories 
337/637.  341/641  and  347/348,  produced 
or  manufactured  in  Haiti  and  exported 
during  the  tvyelve-month  period  which 
began  on  January  1, 1987  and  extends 
through  December  31, 1987. 

A  further  notice  was  published  in  the 
Federal  Register  on  February  27, 1987 
(52  FR  6053)  which  announced 
guaranteed  access  levels  for  properly 


certified  textile  products  assembled  in 
Haiti  from  fabric  formed  and  cut  in  the 
United  States,  including  products  in 
Categories  337/637.  341/641  and  347/ 
34a 

Documentation  has  been  provided  to 
the  U.S.  Government  establishing  that 
additional  goods  in  Categories  337/637. 
341/641  and  347/348.  which  were 
charged  to  the  designated  consultation 
levels  because  of  the  unavailability  of 
proper  documentation  (CBl  Export 
Declaration  (Form  ITA-370P)).  were 
assembled  exclusively  from  U.S.  formed 
and  cut  fabric  and  qualified  for  entry 
under  the  guaranteed  access  levels. 
Based  on  this  documentation,  the  U.S. 
Government  has  agreed  to  deduct  these 
charges  from  the  designated 
consultation  levels  for  Categories  337/ 
637,  341/641  and  347/348.  Subsequently, 
charges  will  be  made  to  the  guaranteed 
access  levels  established  for  Categories 
337/637,  341/641  and  347/348,  in 
corresponding  amounts. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983.  (48  FR  55607).  December  30. 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754).  November  9. 1964 
(49  FR  44782).  July  14. 1986  (51  FR  25386). 
July  29. 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  TexlUe 
Agreements 

November  25. 1987. 
Commissioner  of  Customs 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Mr.  Commissioner:  To  facilitate 
implementation  of  the  Bilateral  Cotton,  Wool, 
Man-Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement,  effected 
by  exchange  of  letters  dated  September  26 
and  30. 1986.  between  the  Governments  of  the 
United  States  and  Haiti.  I  request  that, 
effective  on  December  3. 19B7  you  deduct  the 
following  amounts  from  the  -cherges  made  to 
the  import  restraint  limits  established  in  the 
directive  of  January  13. 1987  for  Categories 
337/637.  341/641  and  347/348,  produced  or 
manufactured  in  Haiti  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1987  and  extends  through 
December  31, 1987. 


Category 


M1..„ 

34a  „ 

637.... 


AmouM  10  b*  deducted 


t9,S7t  dozen. 
6.906  doiwi. 
28,579  dozen. 


This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely. 
James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[PR  Doc.  87-27667  Filed  12-1-87;  8:45  amj 
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Adjustment  of  a  Lhntt.  Deducts  and 
Charges  for  Certain  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Texttles  and  Textile  Products 
Produced  or  Manufactured  in  India 

November  27, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreement  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  3, 
1987.  For  further  information  contact 
Pamela  Smith.  Interpational  Trade 
Specialist.  Office  of  textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377.-4212.  fat  informatien  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  ace 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (2Q2)  343-6494.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
make  certain  deducts  and  charges  and 
grant  special  carryforward  to  the  current 
import  restraint  limit  established  for 
Group  II.  As  a  result,  the  limit  for  Group 
11  which  is  currently  filled,  will  re-open. 

Back^ound 

..A  CITA  direcfive  dated  April  7. 1987 
t52  FR  11723)  eslabUshed  import 
restraint  limitii  fbt  certain  specified 
categories  of  cotton,  man-made  fiber, 
silk  blend  and  other  vegetable  fiber 
textiles  and  textile  products,  including  a 
limit  for  Group  11  Cat^ries  30a  301. 
311.  312.  314.  316.  317.  31ft  320.  330-334. 
345.  34ft-354.  359.  360-362.  36»-0. 600- 
605.  630-635. 637-654. 659. 665pt..  666- 
670  and  831-8Sft  as  a  (^up,  produced  or 
^  inanufactured'in  India  and  exported 
'during  the  agreement  year  which  began 
oh  January  1. 1987  and  extends  through 
Decembe^31.' 1987. 


The  April  7. 1987  CITA  directive  is 
being  amended  separately  to  include 
Categories  610-627  and  exclude 
Categories  353,  354. 653  and  654  and 
TSUSA  number  360.2000  in  Category 
369-0  in  the  Group  II  limit.  The 
directive  is  amended  in  accordance  with 
exchange  of  letters  dated  September  15, 
1987.  as  amended,  and  October  16. 1987 
between  the  Govemments  of  the  United 
States  and  India. 

As  a  result  oS.  an  error  in  the  import 
charges,  in  the  amouint  of  12.994.788 
square  yards  equivalent  these  charges 
are  being  deducted  from  the  1987 
restraint  limit  for  Group  II.  Additional 
corrections  to  charges  are  being  made  to 
Group  II  for  Categories  301. 317. 319, 320, 
360,  362. 36&-0, 605, 665, 666, 670.  835. 
836,  840,  842  and  859.  In  addition,  special 
cariyforward  of  7.000,000  square  yards 
equivalent  is  beiM  granted  for  Group  II. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FH 15175). 
May  3, 1983  (48  FR  19924).  December  14, 
1983.  (48  FR  55607).  December  3a  1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754).  November  9, 1984 
(49  m  44782).  July  14. 1986  (51  FR  25386). 
July  29. 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  Uie 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  ivill  be 
published  in  the  Federal  Register. 

The  letter  to  the  CommiQsioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bOateral  ■ 
agreement,  but  are  designed  to  aiii^t 
only  in  the  fanplementation  of  certain  of 
its  provisions.    ■ 
HuaeslLBMi, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Corainittee  for  the  ImpIeoienlatioD  of  Textile 
Agraementa 

November  27, 1987. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229 
Dear  Mr.  Commissionen  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
April  7. 1967.  issued  to  you  tv  the  Chaitman 
of  the  Committee  for  the  Implementation  of 
Textile  Agreements,  concerning  imports  into 
the  United  States  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  productih  produced 


or  manufactured  in  India  and  exported  during 
the  twelve-month  period  which  began  on 
January  1. 1987  and  extends  through 
December  31, 1987. 

Effective  on  December  3, 1967.  the  directive 
of  April  7. 1967  is  amended  to  increase  the 
restraint  limit  to  159.250,000  square  yards 
equivalent  •  for  Categories  300, 301,  311, 312, 
314.  31&  317.  319.  320.  330-334.  34S.  349-354. 
359.  360-362,  36M).*  600-605. 630-635. 637- 
654, 659, 665pt..*  666-670  and  831-859,  as  a 
group  (Group  11),  tmder  the  terms  of  the 
bilateral  textile  agreement  of  February  8. 
19e7.« 

Also  effective  on  Deceml>er  3, 1987.  you  are 
directed  to  deduct  12.994,788  square  yards 
equivalent  from  the  charges  made  to  the  1987 
import  restraint  limit  established  in  the  April 
7. 1987  directive  for  Group  Il.»  In  addition  to 
the  foregoing  deduction,  you  are  directed  to 
also  deduct  the  following  charges  made  to 
Group  II  for  the  following  categories: 


Categoty 


Amount  to  be  deducted 


301 „. 

30.954  pounds. 

317 

412.345  square  yards. 
787,341  square  yards. 

319 

360 

10,416  numbers. 

369-0 

43.564  pounds. 

605.. 

144  pounds. 
3,102  pounds. 

666 

670 

70  pounds. 

Effective  on  December  3, 1987.  you  are 
directed  to  charge  the  following  amounts  to 
the  current  limit  for  Group  U  for  the  following 
categories: 


Category 

Amount  to  be  charged 

320 

13,455  square  yards. 

362 

1,662  numbers. 

665 „.. 

2,160  square  feet 

836.... 

3  dozen. 

636 .. 

Sdozea 

840..™..™. 

aoOdozea 

842  .„....„„ 

21  dozen. 

859 ,. 

1,276  pounds. 

>  The  hmii  has  not  been  edfusied  to  eccottnt  for    . 
anyimports  exporteti  after  December  31. 1966. 

*  In  Category  3e»-a  ell  TSUSA  numbers  except 

36a76aa  361.5420  and  3es.2S4a 

■  In  Category  SSSpt.  all  TSUSA  number*  except 
3ea7800MHl381.S426. 

*  The  agreenenl  provide*,  in  part  tlial  (1)  group 
and  specific  limit*  may  be  exceeded  by  designated 
percentage*  to  account  for  awing,  carryover  and 
caiT>'forwar(l  artd  (2)  administrative  arrangements 
or  adjuilmenta  may  be  made  (o  reaoive  minor 
problems  ariiing  in  the  implementation  of  the 
agreement 

*  Pursuant  to  the  amendment  to  the  agreement 
effected  by  exchange  of  letter*  dated  September  15. 
19S7.  ■*  amended,  and  October  16, 1SS7.  other 
charge*  and  deduct*  will  be  made  to  the  Hmit  for 
Group  a  categorie*.  Categorie*  SIO-SZ?  will  be 
added  to  Croup  li  with  the  reapective  charge*. 
Categorie*  353. 354.453.  «S4  and  TSUSA  number 
38a2»n  in  Cate^pry  360-0  will  be  deleted  with 
responding  deductiona. 
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Tbe  foregoing  dedudiotis  and  ckarges  for 
Croup  II  are  for  goods  imported  during  the 
period  of  January  1, 1987  through  April  12. 
1987. 

This  letter  will  be  published  in  the  Fedval 
Registar. 

Sincereiy. 
Jamet  R  Babb. 
Choirman.  Committee  for  the  Impfementdtioti 
of  Textile  Agreements. 
[FR  Doc.  87-27068  Filed  11-27-87:  2:37  pm] 
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Adiustrnwit  of  Import  Limits  of  Certain 
Cotton  and  Man-Made  FHwr  Textiia 
Products  Produced  or  Itanufactured  in 
India 


November  27, 1987. 

The  Chainnan  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA],  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
27. 1987.  For  further  information  contact 
Pamela  Smith.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  343-6494.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
increase  the  limits  previously 
established  for  cotton  and  man-made 
Tiber  textile  products  in  Categories  310/ 
318,  335.  336/636,  337.  341,  363.  640.  641 
and  642.  produced  or  manufactured  in 
India  and  exported  during  the  period 
which  began  on  January  1, 1987  and 
extends  through  December  31. 1967. 

Background 

A  CITA  directive  dated  April  7. 1987 
(52  FR  11723)  established  import  Units 
for  certain  cotton,  wool  man-made 
fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products, 
including  Categories  310/31&  335.  336/ 
636.  337.  341.  363. 640. 641  and  642. 
produced  or  manufactured  in  India  and 
exported  during  the  twelve-month 
period  which  began  on  January  1. 1987 
and  extends  through  December  31, 1987. 

The  Bilateral  Textile  Agreement  of 
February  6, 1987  between  the 
Governments  of  the  United  States  and 
India  provides,  among  other  things,  for 


the  carryover  of  shortfalls  in  certain 
categories  from  the  previous  agreement 
year.  Carryover  is  being  applied  to  the 
current  year  hmits  for  Categories  310/ 
318.  335.  336/636,  337.  341.  363,  641  and 
642  and  carryforward  is  being  applied  to 
Categories  64a  641  and  642.  Categories 
64a  641  and  642  remain  subject  to  the 
Group  II  limit 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Registv  on 
December  13. 1982  (47  FR  55708),  as 
amended  on  April  7, 1983  (48  HI  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607),  December  3a  1983 
(46  FR  57564),  A|M-il  4. 1984  (49  ¥R 
13397).  |une  2a  1984  (49  FR  20822).  July 
16, 1984  (49  FR  287S4),  ^k>venber  9. 1084 
(49  FR  44782).  |uly  14. 1988  (51  FR  2S388), 
July  29. 1986  (51  FR  27088)  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC)   - 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
James  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  27. 1987. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  April  7. 1987  by  the 
Chainnan  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
concerning  certain  cotton,  wool,  man-made 
fiber,  silk  blend  and  other  vegetable  fiber 
textiles  and  textile  products,  produced  or 
manufactured  in  India  and  exported  during 
tite  twelve-month  period  which  t>egan  on 
January  1. 1987  and  extends  through 
December  31, 1987. 

Effective  on  November  27. 1987.  the 
directive  of  April  7. 1987  is  hereby  amended 
to  adjust  the  previously  established  restraint 
limits  for  the  following  categories,  under  the 
terms  of  the  Bilateral  Textile  Agreement  of 
February  6. 1987'; 


Category 

Adjusted  12-mo  limit  • 

310/318... 
335 

5.359,890  square  yards. 
137,023  dozen. 

336/636 ... 
337 

341 

490.355  dozea 
74,912  dozen. 
2.839,655  dozen. 

363 

15,174,528  numbers. 

640 

132,500  dozen. 

641 

791.773  dozen. 

642 

236.835  dozen. 

'  Th«  limits  twrve  not  been  adjusted  to  ac- 
count for  any  imports  exported  attar  Oecenv 
ber31.1986. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.CS33(aKl). 

Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  87-27869  Filed  11-27-87:  2:37  pmj 
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Amendment  to  the  Bilateral  Cotton, 
Wool,  Man-Made  FBier,  Silk  Blend  and 
Other  Vegetable  Fit>er  Textile 
Agreement  with  India 

November  27. 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CTTA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  3. 
1987.  For  further  information  contact 
Pamela  Smith,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

The  Governments  of  the  United  States 
and  India  have  reached  agreement, 
effected  by  exchange  of  letters  dated 
September  15, 1987  and  October  16. 
1987,  to  amend  the  Bilateral  Cotton, 
Wool.  Man-Made  Fiber,  Silk  Blend  and 
Other  Vegetable  Fiber  Textile 
Agreement  of  February  6. 1987  to 
exclude  cotton  and  man-made  fiber 
textile  products  in  Categories  353,  354, 
653,  654  and  handmade  chenille  rugs  in 
Category  389  from  Group  II  and  to 
include  in  Group  II  man-made  fiber 
textile  products  in  Categories  610-627. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Registw  on 


December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175J. 
May  3. 1983  (48  FS 19924).  Deceaber  M. 
1983,  (48  FR  55607^  Decenber  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR  13397. 
June  28. 1884  (49  FR  28622).  fuly  16, 1964 
(49  FR  28754),  November  9. 1984  (49  FR 
44782),  July  14, 1986  (51  FR  25386).  July 
29, 1986  (51  FR  27068)  and  in  Statistical 
Headnote  5.  Scheiile  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  {1987}. 

AdopUoa  h^  the  United  States  of  ilK 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorizattoR  of  textile  prodects 
covered  by  this  notice.  Notice  of  any 
necessary  adyostneals  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Fedecal  Kegister. 
lames  tLBahh. 

Chairman.  C«mmiUeefor  the  Implementation 
ofTetaileAgivemetits. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  27. 1987. 
Commissiofler  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  direc^e 
issued  to  you  on  April  7. 1987  by  Ike 
Chainnan.  Committee  for  d«  inpieaientatiin 
of  Textile  A^eeaents.  coaceraing  iaifiorts  of 
cotton,  wool,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manvfacttired  in  India 
and  exported  to  the  United  States  during  the 
twelve-monA  period  which  tiegsn  on  famrary 
1. 1987  and  extends  thnufh  December  31. 
1987. 

Effective  on  Deceaiber  3. 1967.  tiK  diractiw 
of  April  7, 1987  is  hereby  amended  to  exclude 
cotton  and  man-made  fiber  textile  prodMCtt  ta 
Categories  353.  3M.  «5a.  654  and  TSUSA 
number  360.2000  in  Category  369-.0  ',  iron  the 
Croup  II  limit  established  for  Categories  300, 
301.  ^11,  312,  314.  316,  317.  319.  320, 330-334. 
345.  349-359,  380-362,  369-0.  800-805.630-635, 
637-699.  eeSpt.*,  888-67B  and  831-859.  as  a 
group,  produced  or  nanrfactsred  in  In^ 
and  exiiorted  duriag  te  twdiw^aoelh  period 
which  began  on  jmrnaty  1. 1967  »id  extends 
through  Decemiier  31. 1987.  Tlwre  are  im 
imports  in  Categories  353. 354. 863  and  654  lor 
the  period  January  L  1987  throt^h  October 
10. 1987.  You  are  directed  to  deduct  311.195 
pounds  for  TSUSA  number  360.2000  in 
Category  968^  from  charges  made  to  the 
limit  estai>tis>ied  for  Group  n.  for  1987 
exports  which  were  imported  thiaigli  Aagast 
31. 1987. 

Also  effective  on  December  X  1987.  the 
April  7. 1987  directive  is  further  ameiided  to 
include  man-made  fiber  textile  products  ia 


Categories  6K>-627  in  the  1987  limit 
previously  established  for  Group  IL 

In  addition,  jrou  are  directed  to  chaige  the 
following  amounts  for  Categories  610. 611, 
612.  613,  614.  625. 626  and  627  to  the  1967 
import  restraint  limit  established  for  Gronp  11. 
These  charges  are  for  goods  imported  daring 
the  period  January  1, 1987  through  August  31, 
1987. 


Category 


610. 
611. 
612- 


Amount  to  lie  changed 


130,038  square  yards. 

88.337  seuare  yaids. 

1 13.444  squaie  yards. 

-0- 

67,565  square  yards. 

2.050  pounds. 

417  square  yards. 


613 

614 

625 

626 

627 .|  43,313  pounds. 


'  The  ugiseiiiunl  provides,  m  part,  that  (1)  gronp 
and  specific  limits  may  tie  exoeedad  by  designated 
percentajces  to  acoouiit  for  swing.  cair>'over  and 
carryforward,  and  (2|  administrative  atTangeneiMs 


or  adjustments  may  be  made  to  resolve  minor 
protitems  arising  in  (he  implementation  of  the 
agreement. 


'  In  Category  369-0.  all  TSUSA  Dumtiers  except 
360.7600.  361 .5420  and  366.ZB4a 

>  In  Category  fiOSpt.  all  ISUSA  numbers  except 
360.7800  and  J61.5426. 


The  CoRMttee  for  the  Implementation  of 
Textile  A^peeBests  Ins  detemaoed  diat 
these  actions  iali  witfaia  die  forei;^  affairs 
exception  ta  the  nleaaaliiag  provisian  ol  i 
U.S.C.  533(a«li. 

Sincerely. 
James  H.  Babb. 

Chairman,  Committee  for  the  InpleBieotatioii 
of  Textile  Agreements. 
(FR  Ooc  87-^27674  Filed  11-27-87;  2:39  pmJ 
BiUJNG  COQE  »M-SR-M 


Deduction  in  Charges  of  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manutactured  In 
Jamaica 

November  25, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  ofTextile 
Agreements  (CTTA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  and  the  President's 
February  20, 1986  announcement  of  a 
Special  Access  Program  for  textile 
products  assembled  in  participating 
Caribbean  Basin  beneficiary  cotmtries 
from  fabrk  formed  and  cut  in  the  United 
States,  pursuant  to  the  requirements  set 
forth  in  51  FR  21206  (fane  11. 1966)  and 
52  FR  28057  {Jaly  10, 1987),  has  issued 
the  direotire  poMiehed  below  to  the 
CommiasioDer  of  Ciistons  to  be 
effective  on  December  3,  t»7.  For 
further  hrfonnahon  oootact  f  anet 
HeiBzen.  Internatiaiial  Trade  Specaaiist, 
Office  of  Textiles  and  Apparel  \iS. 
Department  of  Coraaerce,  (202)  377- 
4212. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
deduct  charges  made  to  the  restraint 


limits  estabitsfaed  for  Categories  338/ 
339/638/639  and  347/348/647/648  for  the 
period  which  began  on  Septeaiber  I. 
1986  and  extends  through  December  31. 
1987.  Subsequently,  these  saa»e  amounts 
will  be  charged  to  the  guaranteed  access 
levels  established  for  properly  certified 
textile  products  in  Categories  3387339/ 
638/639  and  347/348/6477648  which  are 
assembled  in  Jamaica  from  fabric 
formed  and  cut  in  the  United  States  and 
exported  from  Jamaica  dtu-ing  this  same 
sixteen-month  period. 

Background 

On  April  1, 1987  a  notice  was 
published  in  the  Federal  Register  (32  FR 
10398)  announcing  import  restraint 
limits  for  certain  cotton  and  man-made 
fiber  textile  products  in  Categories  338/ 
339/638/639  and  347/348/647/648. 
produced  or  manufactured  in  Jamaica 
and  exported  during  the  sixteen-month 
period  which  began  on  September  1. 
1986  and  extends  through  December  31, 
1987.  This  notice  also  announced 
guaranteed  access  levels  for  products  in 
the  foregoing  categories  which  are 
properly  certified  textile  products 
assembled  in  Jamaica  from  fabric 
formed  and  cut  in  the  United  States. 

Documentation  has  been  provided  to 
the  U.S.  Government  establishiiig  that 
additional  goods  in  Categories  338/339/ 
638/639  and  347/348/647/648,  which 
were  charged  to  the  designated 
consultation  levels  because  of  the 
unavailability  of  proper  documentation 
(CBI  Export  Declaration  (Form  ITA- 
370P]),  were  assembled  exclusively  from 
U.S.  formed  and  cut  fabric  and  qualified 
for  entry  ander  t^  guaranteed  access 
levels.  Based  on  this  documentation,  the 
U.S.  Government  has  agreed  to  deduct 
these  enlarges  fnsm  the  designated 
consultation  levels  for  Categories  338/ 
339/638/639  and  347/348/647/648. 
Subsequently,  charges  will  be  made  to 
the  guaranteed  access  levels  established 
for  Categories  338/339/638/639  and  347/ 
348/647/548,  in  corresponding  amounts. 

A  description  <d  the  textile  categories 
in  terms  of  T.S.U5A.  numbers  was 
published  in  the  Federal  Register  on 
Deceiaber  13. 1:962  (47  ¥R  SSTtM).  as 
amended  on  April  7. 1963  (48  ¥R  15175). 
May  3. 19B3  (48  FR  19924),  December  14. 
1983,  (48  FR  3SBI0ff\.  December  30. 1963 
(48  FR  57564),  April  4. 1984  (49  FR 
13397).  June  28. 19B4  [«  FH  2S622).  July 
16. 1984  (49  FR  28754).  November  9, 1964 
(49  FR  44782),  July  14, 1986  (51  FR  25386). 
July  29. 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
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Tariff  Schedules  of  the  United  States 
Annotated  (1987).  | 

lames  H.  Babb,  ! 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioa  of  Textile 
Agneuieiits  _  j 

November  25. 1987.  ) 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Mr.  Commissioner  To  facililate 
ioiplementation  of  the  Bilateral  Cottoii,  Wool, 
Man-Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  of  August 
27. 1966.  as  an^nded,  l>etween  the 
Governments  of  the  United  States  and 
Jamaica.  I  request  that,  effective  on 
December  3. 1987,  you  deduct  the  following 
amounts  from  the  charges  made  to  the  import 
restraint  limits  established  in  the  directive  of 
March  27, 1987  for  cotton  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
|jmaica  and  exported  during  the  sixteen- 
month  period  which  t)egan  on  September  1, 
1:MI6  and  extends  through  December  31, 1987. 


CaMgory 

Amount  10  be  deducted 

3*7 

tjao  dozen. 

7*4 

latf 

9*9          - 

7.571  dozen. 

- 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely. 
lamM  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(IR  Doc  87-27670  Filed  12-1-87: 8:45  amj 

MUMQ  COW  MIO-fllMI 

Adiustmeflt  0f  Import  Umits  for 
Certain  Cotton  ToxtHe  Products 
Produced  or  Manufactured  in  Pakistan 

November  25. 1987. 

The  Chainnan  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CTTA),  under  the  authority 
eontained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  b^low  to  tlie  Commissioner  of 
Customs  to  be  effective  on  December  3. 
198^.  For  further  information  contact 
Pamela  Smith.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  Tor  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  343'-e498.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377^3715. 

SUnmory 

In  the  letter  published  beloW,  the 
Chairman  df  the  Cqinmittee  for  the 
Implementation  of  Textile  Agreements 


directs  the  Commissioner  of  Customs  to 
increase  the  previously  established 
restraint  limit  for  cotton  textile  products 
in  Category  313,  produced  or 
manufactured  in  Pakistan  and  exported 
during  1987. 

Background 

A  CITA  directive  dated  July  24. 1987 
(52  FR  28325)  established  import 
restraint  limits  for  certain  cotton  and 
man-made  fiber  textile  products, 
including  Categories  313  and  315, 
produced  or  manufactured  in  Pakistan 
and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1987 
and  extends  through  December  31, 1987. 

Under  the  terms  of  the  Bilateral 
Cotton,  Man-Made  Fiber,  Silk  Blend  and 
Other  Vegetable  Fiber  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  May  20, 1987  and  ]une  11. 
1987,  and  at  the  request  of  the 
Government  of  Pakistan,  the  limit  for 
Category  313  is  being  increased  by 
application  of  swing.  The  limit  for 
Category  315  is  being  reduced  to 
account  for  swing  applied  to  Category 
313. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983(48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754],  November  9. 1984 
(49  FR  44782),  )uly  14, 1986  (51  FR  25386). 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adQiflfments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Resgister. 

This  letter  and  t^e  aetions  taken 
pursuant  to  it  are  not  designed  to     ' 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioa  of  Textile 
Agreements 

November  25, 1987. 

Commissioner  of  Customs 
Department  of  the  Treasury.  Washington.  t)C 
20229. 


Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel  the  directive  of 
)uly  24, 1967,  concerning  imports  into  the 
United  States  of  certain  cotton  and  man- 
made  5l>er  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1987  and  extends  through 
December  31. 1987. 

Effective  on  December  3. 1987,  the  directive 
of  July  24. 1987  is  hereby  further  amended  to 
Include  adjustments  to  the  previously 
established  restraint  limits  for  cotton  textile 
products  in  the  following  categories,  as 
provided  under  the  terms  of  the  bilateral 
agreement,  effected  by  exchange  of  notes 
dated  May  2a  1987  and  June  11, 1987': 


Category 

Adjusted  12-month  limit « 

313 

68,480,000  square  yards. 

315 „ 

40,726.580  square  yards. 

>  Tt>e  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decem- 
ber 31. 1986. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.a  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  87-27671  Filed  12-1-87;  8:45  am] 
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Adjustment  of  Import  Umits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Producta  Produced  or 
Manufactured  in  Turkey 

November  25. 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CTTA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
,as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  4. 
1987.  For  further  information  contact 
Ross  Arnold,  International  Trade 
^pe^alist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce^'. 
(202)  377-4212.  For  infoimsSon  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 


*  The  agreement  provides.  In  part,  that  (1)  specific 
limits  may  be  exceeded  by  detignated^rcenlages, 
provided  that  the  amount  of  increase  la 
.  compensated  by  an  equivalent  iquareyard 
decreaae  in  another  specific  limit  within  the  same 
group:  (2)  the  specific  limit*  for  catesories  may  be 
increased  by  designated  percentages  for  carryover  - 
or'carryforward:  and  (3)  administiytlve 
arrar\gements  or  adiustmentt  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement 


Customs  port  or  call  (202)  343-6582.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary 

In  die  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissiner  of  Customs  to 
increase  the  1987  limit  for  cotton  textile 
products  in  Category  313,  produced  or 
manufactured  in  Tiu-key  and  exported  to 
the  United  States.  As  a  result,  the  limit 
for  Category  313,  which  is  currently 
filled,  will  re-open. 

Background 

CITA  directives  dated  December  10. 
1986  and  AprU  3. 1987  (51  FR  45031  and 
52  FR  11307)  established  import  restraint 
limits  for  certain  cotton  and  man-made 
fiber  textile  products,  including 
Categories  313  and  605-H,  respectively, 
produced  or  manufatured  in  Turkey  and 
exported  during  the  periods  which 
began,  in  the  case  of  Category  313,  on 
January  1,1987  and  extends  through 
December  31. 1987;  and.  in  the  case  of 
Category  605-H,  on  November  1. 1986 
and  extended  through  Jime  30, 1987. 

Under  the  terms  of  the  Bilateral 
Cotton  and  Man-Made  Fiber  Textile 
Agreement  of  October  15, 1985,  as 
amended  and  extended,  and  at  the 
request  of  the  Government  of  Turkey, 
the  current  limit  for  Category  313  if 
being  increased  by  apphcation  of  swing. 
The  limit  for  Category  605-H,  for  the 
period  November  1, 1986  through  June 
30, 1987,  is  being  reduced  to  account  for 
the  swing  applied  to  Category  313. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175] 
May  3, 1983,  (48  FR  19924],  December  14, 
1983,  (48  FR  55607).  December  30. 1983 
(48  FR  57564).  April  4, 1964  (49  FR 
13397).  June  28, 1984  (49  FR  26622).  July 
16. 1984  (49  FR  26754),  November  9, 1984 
(49  FR  44762).  July  14. 1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary-atijustments  to  the  Hmlts 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 


the  provision  of  the  bilateral  agreement, 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

November  25, 1987. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
amends;,  but  does  not  cancel,  the  directives  of 
December  10. 1986,  and  April  3, 1987, 
concerning  imports  into  the  United  States  of 
certain  cotton  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Turkey  and  exported  duimg  the  periods 
which  began,  in  the  case  of  Category  313.  on 
January  1, 1967  and  extends  through 
December  31. 1987;  and,  in  the  case  of 
Category  605-H  '.  on  November  1. 1986  and 
extended  through  June  30, 1967. 

Effective  on  December  4. 1987,  the 
directives  of  December  10. 1986  and  April  3, 
1987  are  amended  to  include  the  foltowing 
adjustments  to  the  previously  established 
restraint  limits  for  cotton  and  man-made  fiber 
textile  products  in  the  followiog  categories, 
as  provided  under  the  terms  of  the  bilaterai 
agreement  of  October  15, 1985.  as  amended 
and  extended  ^■. 


Category 

Adjusted  limit  > 

313: 

18,681 .447  square  yards. 
501 ,798  pounds. 

605-H 

'  Tt)e  Kmtts  trave  not  been  adjusted  to  ac- 
count for  itnports  exported  after  Octotier  31. 
1986  for  Category  605-H  anA  Decemiier  31. 
1986fof  Category  313. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  thai 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(1). 

Sincerely. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  agreements. 
(FR  Doc.  87-27672  Filed  12-1-87:  8:45  am) 

BItXING  CODE  3510-DR-M 


■  Id  Categoo'  605-H.  only  TSUSA  numbers 
310.8310  and  310.9320. 

'  The  pnn'itiont  of  the  bilateral  agreement 
providcin  part,  that:  (IJ  speciftc  liBHt*  nay  l>e 
increased  by  7  percent  swing  during  and  agreemenl . 
period,  in  this  case  only  4.8  percent  has  beca 
requested,  and  (2)  specific  limits  may  be  increased 
by  carryover  and  carryforward  up  to  11  percent  of 
wtiich  cafT)-forwerd  shall  not  constitute  more  tlian  S 
percent  of  the  applicaitie  category  limit. 


Permitting  Entry  of  Certain  Textile  and 
Apparel  Shipments  Exported  From 
Malaysia 

November  25. 1987. 

FOR  FURTHEJI  (NFORMATION  COMTACT: 

Jennifer  Tallarico.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Departntent  of  Commerce. 
(202)  377-4212. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  a  CTTA  directive  dated 
October  23. 1987  was  issued  to  the 
Commissioner  of  Customs  which 
directed  him  to  permit  entry  or 
withdrawal  from  warehouse  for 
consumption  in  the  United  States  of 
commercial  shipments  exported  from 
Malaysia  on  or  after  September  1. 1987 
and  extending  through  November  30. 
1987  which  are  accompanied  by  a  valid 
visa  stamped  either  on  the  original 
commercial  invoice  or  a  former  Customs 
Form  5515.  Good  shipped  after 
November  30. 1987  will  be  denied  entry 
if  not  accompanied  by  a  valid  visa 
stamped  on  the  original  commeit:ial 
invoice. 
James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  87-27673  Filed  12-1-87;  8:45  am) 
BI1J.ING  CODE  3510-OR-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Public  Infomaation  CoNection 
Requirement  Submitted  to  0MB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35].  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable:  (3)  Abstract  statement  of  the 
need  for  the  and  the  uses  to  be  made  of 
the  information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information:  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded:  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Extension 

Request  for  Visit  Authorization.  CD 
Form  1823/t823C. 


45846 
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Foreign  governments  make  requests 
for  authorized  representatives  to  visit 
U.S.  defense  activities  and  contractors. 
The  visit  request  is  used  to  correspond 
with  the  place  visited,  to  coordinate  the 
release  of  information  to  satisfy  the  visit 
purpose,  to  receive  security  assurances, 
and  to  receive  assurances  that  the  visit 
has  official  sponsorship. 

Foreign  Embassies. 

Responses  40,000. 

Burden  Hours  12,000. 
ADOMCSSCS:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mrs.  Pearl  Rascoe-Harrison,  DoD 
Clearance  Officer,  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204. 
Arlington,  VA.  22202-4302.  telephone 
(202)  746-0933. 

SUFPlCaiENTARV  INFORMATION:  A  COpy 
of  the  information  collection  proposal 
may  be  obtained  from  Mrs.  Pearl 
Rascoe-Harrison,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington.  VA  22202-4302,  telephone 
(202)  746-0933.  , 

Linda  Bynum,  | 

A  Itemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
November  25, 1987. 
(FR  Doc.  87-27638  Filed  12-1-87;  8:45  J 

•tUJNOCOOC  M10-4MI 


■  amj 


Public  Information  Collection 
Reqirirement  Submitted  to  0MB  (or 
Review 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  Ch. 
35),  the  Department  of  Defense  has 
submitted  to  OMB  for  approval  a 
request  for  an  extension  of  a  currently 
approved  collection  of  information.  The 
request  contains  the  following 
information:  (1)  Type  of  submission;  (2) 
title  of  information  collection  and  form 
number  if  applicable;  (3)  abstract 
statement  of  the  ned  for  and  the  uses  to 
be  made  of  the  information  collected;  (4) 
type  of  respondent;  (5)  an  estimate  of 
the  number  of  responses;  (6)  an  estimate 
of  the  total  number  of  hours  needed  to 
provide  the  information;  (7)  to  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
the  point  of  contact  from  whom  a  copy 
of  the  extension  request  may  be 
obtained. 

Extension 

0704-0167. 

Report  from  Employer,  School 
Personal  References. 

Form  is  used  by  recruiters  to  request 
reference  reports  on  applicants  for 


enlistment  in  the  Armed  Forces. 
Information  requested  is  necessary  to 
determine  eligibility  for  enlistment. 
Former  and  current  employers,  school 
uttendent  personal  reference;  460.720 
responses:  76.787  hours. 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3225.  New  Executive 
Office  Building.  Washington.  DC  20503. 
telephone  (202)  395-4814;  and  Mrs.  Pearl 
Rascoe-Harrison,  DoD  Clearance 
Officer,  WHS/DIOR.  1215  Jefferson 
Davis  Highway.  Suite  1204,  Arlington, 
VA  22202-4302.  telephone  (202)  746- 
0933. 
FOR  FURTHER  INFORMATION  CONTACT:  A 

copy  of  the  information  collection  - 
proposal  may  be  obtained  from  Mrs. 
Pearl  Rascoe-Harrison.  WHS/DIOR. 
1215  Jefferson  Davis  Highway.  Suite 
1204,  Arlington,  VA  22202-^302. 
telephone  (202)  746-0933. 

This  information  collection  will  be 
administered  by  DoD  personnel  and  is  not  for 
contract. 
Linda  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
November  25, 1987. 

[FR  Doc  87-27639  Filed  12-1-87;  8:45  amj 
BtLUNQ  COOe  M10-«1-M 


Department  of  tlie  Navy 

Privacy  Act  of  1974;  Three  Amended 
Systems  of  Records 

AGENCY:  Department  of  the  Navy.  DOD. 

action:  Notice  of  three  amended 
systems  of  records  subject  to  the 
Privacy  Act. 

summary:  The  Department  of  the  Navy 
proposes  to  amend  three  systems  of 
records  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974.  as  amended  (5  U.S.C.  552a). 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  January 
4. 1988,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to  Mrs. 
Owen  Aitken,  Head.  PA/FOIA  Branch. 
Office  of  the  Chief  of  Naval  Operations 
(OP-09B30).  Department  of  the  Navy. 
The  Pentagon,  Washington.  DC  2035O- 
2000,  telephone:  202-697-1459,  autovon: 
227-1459. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  have  been  published  in  the 
Federal  Register  as  follows: 


FR  Doc  86-8485  (51  FR  12908)  April  16, 

1966 
FR  Doc  86-10763  (51  FR  18086)  May  16. 

1986  (Compilation) 
FR  Doc  86-12448  (51  FR  19884)  June  3. 

1986 
FR  Doc  86-19207  (51  FR  30377)  August 

26,1986 
FR  Doc  86-19208  (51  FR  30393)  August 

28,1986 
FR  Doc  88-28835  (51  FR  45931) 

December  23. 1986 
FR  Doc  87-1144  (51  FR  2147)  January  20. 

1987 
FR  Doc  87-1145  (52  FR  2149)  January  20. 

1987 
FR  Doc  87-5783  (52  FR  8500)  March  18, 

1987 
FR  Doc  87-9686  (52  FR  15530)  April  29. 

1987 
FR  Doc  87-13560  (52  FR  22671)  June  15. 

1987 

The  proposed  amendments  are  not 
within  the  purview  of  the  provision  of  5 
U.S.C.  552a(o)  which  requires  the 
submission  of  an  altered  systems  report. 

The  specific  changes  to  the  record 
systems  being  amended  are  set  forth 
below  followed  by  the  system  notices, 
as  amended,  published  in  their  entirety. 

November  27, 1987. 
Linda  Bynum, 

Alternate  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

N04066-1 

System  name: 

Bad  Checks  and  Indebtedness  Lists 
(51  FR  18134)  May  16, 1986. 

Changes: 

System  Location: 

In  line  4,  after  the  word  "*  *  * 
Exchanges,"  add  a  period.  Delete  the 
next  sentence  and  substitute  with: 
"Addresses  for  Commissary  Stores  are 
listed  in  the  directory  of  the  Department 
of  the  Navy  mailing  addresses." 

Authority  for  maintenance  of  the 
system: 

Delete  the  phrase:  "*  *  *  10  U.S.C. 
5031,"  and  substitute  with  "*  *  *  10 
U.S.C.  6011." 

Add  a  new  entry  as  follows: 

Disclosure  to  Consumer  Reporting 
Agencies: 

Disclosure  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 
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Retention  and  disposal: 

Delete  the  phrase:  "*  *  *  four  years  *  * 

*"  and  substitute  with  "*  *  *  six  years  * 

*  *** 

System  Managerfs)  and  Addresses: 

At  the  end  of  the  entry,  add  the 
following:  "*  *  *  (for  Navy  exchanges). 
For  commissary  stores,  the  Commanding 
Officer  or  Officer  in  Charge  of  the 
activity  in  question.  (See  Directory  of 
the  Department  of  the  Navy  mailing 
addresses). 

N0615O-1 

System  name: 

Medical  Department  Professional/ 
Technical  Personnel  Development  (51 
FR  18185)  May  16, 1986. 

Changes: 

Categories  of  individuals  covered  by  the 
system: 

In  line  12,  after  the  phrase:  "*  *  * 
civilian  physicians  *  *  *,"  add  the 

phrase:  "*  *  *■  employed  by  the  Navy 

*  *  **•  I- =■ 

Categories  of  records  in  the  system: 

Delete  the  entire  entry,  and  substitute 
with  the  following:  "Personnel  records, 
including  demographic,  medical,  and 
personal  data,  records  of  disciplinary, 
administrative,  and  credentialing,  and 
punitive  actions,  curricula  vital  of  both 
active-duty  and  civilian  lecturers/ 
consultants." 

Purpose: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "To  manage  the 
Naval  Medical  Command's  management 
of  health  care  personnel,  including 
education  and  training  activities; 
procurement;  assignments  planning; 
professional/specialty/technical 
training;  credentialing;  promotional 
decisions;  career  development  planning: 
evaluation  of  candidates  for  position  of 
lecturer/consultant;  mobilization, 
planning,  and  verification  of  reserve 
service;  surgical  team  contingency 
planning." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  paragraph  1  and  substitute 
with  the  following:  "information  of 
adverse  actions,  including 
administrative  or  disciplinary  actions  or 
revocations  of  health  care  providers' 
clinical  credentials  may  be  disseminated 
to  the  various  federal  and  state 
licensure  boards,  professional  regulating 
bodies,  and  appropriate  military  and  , 
civilian  organizations  and  facilities." 


N0615fr-2 

System  name: 

Health  Care  Treatment  Record 
System  (51  FR  18186)  May  16, 1986. 

Changes: 

System  location: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Military  health 
(medical)  treatment  records  are  retained 
at  the  member's  medical  treatment 
facility,  (mailing  addresses  are  listed  in 
the  Navy  Directory  in  the  appendix  to 
the  Navy  systems  notices);  National 
Personnel  Records  Center,  9700  Page 
Avenue,  St.  Louis,  Missouri  64132;  Naval 
Reserve  Personnel  Center,  4400 
Dauphine  Street,  New  Orleans. 
Louisiana  70149;  Marine  Corps  Reserve 
Support  Center,  10950  El  Monte, 
Overland  Park.  Kansas  66211;  Naval 
Medical  Command,  Navy  Department, 
Washington,  DC  20372-5120;  or 
Headquarters,  U.S.  Marine  Corps,  Navy 
Department.  Washington.  DC  20380. 

Military  health  (dental]  treatment  -  - 
records  are  retained  at  the  member's 
dental  treatment  facility,  (mailing 
addresses  are  listed  in  the  Navy 
Directory  in  the  appendix  to  the  Navy's 
systems  notices):  National  Personnel 
Records  Center,  9700  Page  Avenue,  St. 
Louis,  Missouri  64132,  Naval  Reserve 
Personnel  Center,  4400  Dauphine  Street, 
New  Orleans,  Louisiana  70149;  Marine 
Corps  Reserve  Support  Center,  10950  El 
Monte,  Overland  Park,  Kansas  66211; 
Naval  Medical  Command,  Navy 
Department.  Washington,  DC  20372- 
5120;  or  Headquarters,  U.S.  Marine 
Corps,  Navy  Department,  Washington. 
DC  20380. 

Inpatient  (clinical)  treatment  records 
are  maintained  for  every  individual 
receiving  care  in  a  Navy  medical 
treatment  facility  and  are  retained  at  the 
originating  Navy  medical  treatment 
facility,  (mailing  addresses  are  listed  in 
the  Navy  Directory  in  the  appendix  to 
the  Navy's  systems  notices):  Veterans 
Administration  Hospitals;  other  medical 
treatment  facilities;  National  Personnel 
Records  Center  (Military  Personnel 
Records),  9700  Page  Avenue,  St.  Louis. 
Missouri  63132;  National  Personnel 
Records  Center  (Civilian  Pers<)^el 
Records).  Ill  Winnebago  Street  St. 
Louis,  Missouri  63118;  Medical  Director, 
American  Red  Cross,  Washington,  DC 
20226;  or  Naval  Medical  Command, 
Navy  Department,  Washington,  DC 
20372-5120. 

Outpatient  health  (medical)  treatment 
records  are  maintained  for  all  patients 
(except  active  duty  military)  who 
receive  outpatient  treatment  at  Navy 
medical  treatment  facilities  and  are 


retained  at  Navy  medical  treatment 
facilities,  (mailing  addresses  are  listed 
in  the  Navy  Directory  to  the  appendix  to 
the  Navy's  systems  notices);  National 
Personnel  Records  Center,  (Military 
Personnel  Records).  9700  Page  Avenue, 
St.  Louis,  Missouri  63132:  National 
Personnel  Records  Center,  (Civilian 
Personnel  Records),  111  Winnebago 
Street,  St.  Louis,  Missouri  63118:  Medical 
Director.  American  Red  Cross, 
Washington,  DC  20226;  or  Naval 
Medical  Command,  Navy  Department. 
Washington,  DC  20372-5120. 

Outpatient  health  (dental)  treatment 
records  are  maintained  for  all  patients 
(except  active  duty  military)  who 
receive  outpatient  treatment  at  Navy 
dental  treatment  facilities  and  are 
retained  at  Navy  dental  treatment 
facilities,  (mailing  addresses  are  listed 
in  the  Navy  Directory  to  the  appendix  in 
the  Navy's  systems  notices):  National 
Personnel  Records  Center,  (Military 
Personnel  Records),  9706  Page  Avenue. 
St.  Louis,  Missouri  63132:  National 
Personnel  Records  Center,  (Civilian 
Personnel  Records),  111  Winnebago 
Street.  St.  Louis.  Missouri  63118;  Medical 
Director,  American  Red  Cross, 
Washington.  DC  20026;  or  Naval 
Medical  Command,  Navy  Department. 
Washington.  DC  20372-5120. 

Secondary  treatment  records  may  be 
maintained  separately  from  the  primary 
medical  record  at  the  medical  treatment 
facility  where  the  record  is  opened. 
They  will  eventually  be  joined  with  the 
primary  treatment  record. 

Subsidiary  record  files  of  the  health 
care  treatment  record  system  are  either 
maintained  by  individual  departments 
within  medical  or  dental  treatment 
facilities  or  located  at  Naval  Medical 
Data  Services  Center,  Bethesda. 
Maryland:  Regional  Data  Service 
Centers;  Naval  Environmental  Health 
Center,  Norfolk,  Virginia:  and  other 
approved  locations  for  conducting 
research  studies." 

Categories  of  individuals  covered  by  the 
system: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Navy .and  Marine 
Corps  personnel,  other  military 
personnel,  dependents,  retired  military 
personnel  and  dependents,  civilian 
employees.  Red  Cross  personnel,  foreign 
personnel,  VA  beneficiaries, 
humanitarian,  patients,  and  all  other 
individuals  who  receive  treatment  at  a 
Navy  medical  or  dental  treatment 
facility. 

Navy  (military  and  civlian)  personnel 
exposed  to  occupational/environmental 
hazards." 
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Categoriea  ofmcorda  ia  the  system: 

Del«te  the  entire  entry,  and  substitute 
with  the  Mtowing:  ''Military  health 
(medicat  and  dental)  treatment  records 
and  the  outpatient  treatment  records 
contain  a  multiplicity  vf  prescribed 
forms  documenting  healdi  evaluations, 
medical,  mental,  or  dental  care  and 
treatment  as  an  outpatient.  The  records 
contain  medical  history;  physical,  dental 
and  mental  examinations  and        i 
evaluations;  consultations; 
innoculations;  outpatient  treatment 
including  laboratory  and  x-ray 
examinations;  summaries  of  periods  of 
hospitalization:  reports  of  exposure  to 
environmental  and  radiation  hazards, 
including  periodic  and  total  lifetime 
accumulated  exposure  to  radiation; 
results  of  speciad  diagnostics  and 
clinical  studies;  reports  of  medical 
boards:  and  recommendations  regarding 
requests  for  waivers  of  established 
physical  standards. 

Inpatient  (clinical)  treatment  records 
contain  a  multiplicity  of  prescribed 
forms  documenting  health  evaluations, 
medical,  mental,  or  dental  care  and 
treatment  as  an  inpatient  The  records 
contain  medical  history;  physical,  dental 
and  mental  examinations  and 
evaluations;  consultations:  inpatient 
treatment  including  surgical  procedures, 
drug  treatment,  dietary  treatment,  x-ray 
and  laboratory  examinations,  nursing 
notes,  physical  therapy  notes,  and  other 
specialty  care  applicable  to  the  medical 
diagnosis  or  conditions  found. 

The  records  also  contain  patient's 
demographic  data,  family  health  history 
data,  length  of  inpatient  stays,  discharge 
summaries,  and  disease  nomenclature. 
Documentation  of  health  history, 
diagnosis,  care,  and  treatment  provided, 
and  the  recording  thereof  conform  with 
the  standards  prescribed  by  the  ]9int 
Commission  on  Accreditation  of  { 
Hospitals. 

Secondary  treatment  records  contain 
treatment  information  of  a  sensitive 
nature  that  may  be  harmful  if  released 
directly  to  the  patient  i 

In  addition  to,  and  based  on 
individual  primary  or  secondary 
treatment  records,  subsidiary  records 
are  maintained.  They  may  contam 
copies  of  documents  (hat  are  maintaiaed 
in  the  primary  or  secondary  treatment 
record  with  supporting  documentation 
or  they  may  be  based  on  the  treatment 
records.  Examples  are:  X-ray  files; 
electroencephalogram  tracings  Hies: 
laboratory  files;  pbamaey  fi^.  social 
work  case  files  alcohol  rehabihtation 
files;  psychiatric  or  psychology  case 
files,  including  psychology  files 
documentiag  the  clinical  p^chelogical 
evaluation  of  individuals  for  suitability 


for  certain  assignments;  nursing  care 
plans;  medication  and  treatment  cards, 
stat/daily  orders;  patient  intake  and 
output  forms;  ward  reports;  day  books; 
nursing  service  reports;  pathology  umI 
clinical  laboratory  reports;  tumor 
registries;  autopsy  reports;  laboratory 
information  system  (LABIS):  blood 
transfusion  reaction  records;  blood 
donor  and  blood  donor  center  records: 
pharmacy  records;  surgery  records,  and 
vision  records  and  reports; 
communicable  disease  case  files, 
statistics,  and  reports;  occupational  . 
health,  industrial,  and  environmental 
control  records,  statistics,  and  reports, 
including  data  concerning  periodic  and 
total  lifetime  accumulated  exposure  to 
occupational/environmental  hazards; 
emergency  room  and  sick  call  logs; 
family  advocacy  case  files,  statistics, 
reports,  and  registers;  psychiatric 
workload  statistics  and  unit  evaluations; 
gynecology  malignancy  data. 

Aviation  physical  examinations  and 
evaluation  case  files  contain  medical 
records  documenting  fitness  for 
admission  or  retention  in  aviation 
programs. 

Marine  Security  Guard  Battalion 
psychological  examination,  evaluation, 
and  treatment  case  files  contain  medical 
records  documenting  suitability  for 
assignment  as  Embassy  Guards." 

Authority  for  Maintenance  of  the 
System: 

At  the  end  of  the  entry,  add  the 
following:  "*  *  *  and  Title  10,  CFR  Part 
20,  Standards  for  Protection  Against 
Radiation." 

Purpose: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "This  system  is  used 
by  officials  and  employees  of  the 
Department  of  the  Navy  (and  members 
of  the  National  Red  Cross  in  Navy 
medical  treatment  facilities)  in  the 
performance  of  their  official  duiies 
relating  to  the  health  and  medical 
treatment  of  Navy  and  Vlarine  Corps 
individuals;  physical  and  psychological 
qualifications  and  suitability  of 
candidates  for  various  programs; 
personnel  assignment  dental  readiness; 
claims  and  appeals  before  the  Council  of 
Personnel  Boards  and  the  Board  for 
Correction  of  Naval  Records:  members' 
physical  fitness  for  continued  naval 
service;  litigation  involving  medical  care 
provided  those  categories  of  individuals 
covered  by  this  record  system; 
performance  of  research  studies  and 
compilation  of  statistical  data; 
implementation  of  preventative 
medicine  programs  and  oecepatieaal 
health  surveiUanee  programs; 
implementation  of  communicable 


disease  control  programar  and 
management  of  the  Naval  Medical 
Command's  radiation  program  and  to 
report  data  concerning  individuals' 
exposure  to  radiation. 

This  system  is  used  by  officials  and 
employees  of  other  components  of  the 
Department  of  Defense  in  the 
performance  of  their  official  duties 
relating,  to  the  heailh  and  medical 
treatment  of  those  individuafs  covered 
by  this  record'  system;  physical  and 
psychological  qualifications  and 
suitability  of  candidates  for  various 
programs;  and  the  performance  of 
research  studies  and  the  compilation  of 
medical  data." 

Routine  uses  of  records  mafntoined  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

In  paragraph  5,  after  the  last  sentence, 
add  tfie  following:  "*  *  *  To  release 
radiation  data  pursuant  to  10  CFR  Part 
20." 

In  paragraph  6,  line  5  after  the  phrase: 
"*  *  *  as  necessary.",,  delete  the  rest  of 
the  entry  and  substitute  with  the 
following:  "Note:  Records  of  identity, 
diagnosis,  prognosis  or  treatment  of  any 
client/patient  irrespective  of  whether  or 
when  he/she  ceases  to  be  a  client/ 
patient,  maintained  in  connection  with 
the  performance  of  any  alcohol  or  drug 
abuse  prevention  and  treatment  function 
conducted,  requested,  or  directly  or 
indirectly  assisted  by  any  department  or 
agency  of  the  United  States,  shall, 
except  as  provided  herein,  be 
confidential  and  be  disclosed  only  for 
the  purposes  and  under  the 
circumstances  expressly  authorized  in 
21  U.S.C  1175  and  42  U.S.C  4582.  These 
statutes  take  precedence  over  the 
Privacy  Act  of  1S74  in  regard  to 
accessibility  of  such  records  except  to 
the  individual  to  whom  the  record 
pertains.  "Blanket  Routine  Uses"  do  no 
apply  to  these  records." 

Policies  and  practices  for  siorinff, 
retrieving,  accessing,  retaining  and 
disposing  of  records  in  tke  system: 

Storage: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Primary,  secondary, 
on-site,  and  subsidiary  medical 
treatment  records  are  stored  in  file 
folders,  microform,  on  magnetic  tape, 
punched  cards,  machine  listings,  discs, 
and  other  computerized  or  machine 
readable  media." 

Retrievability: 

Delete  the  eslire  entry  and  substitute 
with  the  following:  "Military  health 
(medical  and  dental)  treatment  records, 
both  primary  and  secondary  records,  are 
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filed  and  maintained  by  the  last  4  digits 
of  the  military  member's  SSN.  the 
member's  last  name,  or  the  member's 
SSN.  A  locator  file  cross-references  the 
patient's  name  with  the  location  of  his/ 
her  record. 

Inpatient  (clinical)  treatment  records, 
both  primary  and  secondary  records,  are 
filed  and  maintained  by  the  last  4  digits 
of  the  sponsor's  SSN  or  a  register 
number.  A  manual  or  automatic  register 
of  patients  is  kept  at  each  Navy  medical 
treatment  facility.  The  location  of  the 
file  can  be  determined  by  a  seven-digit 
register  number  or  the  patient's  name. 

Outpatient  (medical  and  dental) 
treatment  records,  both  primary  and 
secondary  records,  are  filed  and 
maintained  by  the  sponsor's  SSN  or  date 
of  birth  and  relation  to  the  sponsor.  A 
locator  file  cross-references  the  patient's 
name  with  the  location  of  his/her 
record. 

Treatment  records  retired  to  a  Federal 
Records  Center  prior  to  1971  are 
retrieved  by  the  name  and  service 
number  or  file  number.  After  that  date, 
records  are  retrieved  by  name  and 
social  security  number. 

Aviation  medical  records  are  filed  and 
maintained  by  SSN  and  name. 

Marine  Security  Guard  Battalion 
psychological  examination,  evaluation, 
and  treatment  case  files  contain  medical 
records  documenting  fitness  for 
assignment  as  Embassy  Guards  and  are 
filed  and  maintained  by  SSN  and  name. 

Subsidiary  health  care  records  may  or 
may  not  be  identified  by  patient 
identifier.  When  they  are.  they  may  be 
retrieved  by  name  and  SSN." 

Retention  and  Disposal: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Military  health 
(medical  and  dental)  treatment  records, 
both  primary  and  secondary  records,  are 
transferred  with  the  member  upon 
permanent  change  of  duty  station  to  his/ 
her  new  duty  station.  These  records  are 
retired  to  the  National  Personnel 
Records  Center,  9700  Page  Avenue.  St. 
Louis.  Missouri  63132. 

Inpatient  (clinical)  treatment  records, 
both  primary  and  secondary  records,  are 
transferred  to  the  National  Personnel 
Records  Center.  (Military  Personnel 
Records).  9700  Page  Avenue.  St.  Louis, 
Missouri  63132  or  t6  the  National 
Personnel  Records  Center,  (Civilian 
Personnel  Records),  111  Winnebago 
Street,  St  Louis,  Missouri,  two  years 
after  the  calendar  year  of  the  last  date 
of  treatment 

Outpatient  (medical  and  dental) 
treatment  records,  both  primary  and 
secondary  records,  are  transferred  to  the 
National  Personnel  Records  Center, 
(Military  Personnel  Records),  9700  Page 


Avenue.  St  Louis.  Missouri  63132  or  to 
the  National  Personnel  Records  Center. 
(Civilian  Personnel  Records),  111 
Winnebago  Street,  St  Louis,  Missouri, 
two  years  after  the  calendar  year  of  the 
last  date  of  treatment 

X-ray  files  are  retained  on-site  and 
destroyed  three  years  after  the  last  x- 
ray  in  the  file,  with  the  exception  of 
asbestos  x-rays,  which  are  retained 
indefinitely. 

Subsidiary  treatment  records  are 
retained  separately  fi'om  the  primary  or 
secondary  treatment  record  and  retired 
in  accordance  with  SECNAVINST  5212.5 
series. 

Aviation  medical  records  are  retained 
on  board  and  destroyed  when  30  years 
old. 

Marine  Security  Guard  Battalion 
psychological  examination,  evaluation, 
and  treatment  case  files  containing 
medical  records  documenting  fitness  for 
assigrmient  as  Embassy  Guards  are 
retained  on  board  and  destroyed  after 
50  years. 

Clinical  psychology  case  files 
documenting  suitability  for  special 
assignment  will  be  retained  at  the 
originating  medical  treatment  facility 
and  destroyed  when  50  years  old. 

Radiation  exposure  records  for 
personnel  exceeding  exposure  limits  are 
retained  at  COMNAVMEDCOM  50 
years,  then  destroyed. 

System  ManagerfsJ  and  address: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Commander,  Naval 
Medical  Command,  Navy  Department, 
Washington.  DC  20372-5120;  Director. 
National  Personnel  Records  Center,  9700 
Page  Avenue,  St.  Louis,  Missouri  63132, 
Director.  National  Personnel  Records 
Center.  (Civilian  Personnel  Records).  Ill 
Winnebago  Street.  St.  Louis,  MO: 
Commanding  Officers  and  OIC's  of 
Naval  Medical  Treatment  Facilities: 
Commanding  Officers  of  Naval 
Activities.  Ships  and  Stations." 

Notification  Procedure: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Active  duty  Navy 
and  Marine  Corps  personnel  and  drilling 
members  of  the  Navy  and  Marine  Corps 
Reserves  should  address  requests  for 
records  to  the  originating  medical  or 
dental  treatment  facility  (mailing 
addresses  are  listed  in  the  Navy 
Directory  in  the  appendix  to  the  Navy's 
systems  notices). 

Inactive  Naval  Reservists  should 
address  requests  for  information  to  the 
Naval  Reserve  Persoimel  Center.  4400 
Dauphine  Street.  New  Orleans. 
Louisiana  70149-7800.  Marine 
Reservist's  should  address  requests  for 
information  to  Marine  Corps  Reserve 


Forces  Administrative  Activity,  Class 
III,  1500  E.  Bannister  Road,  Kansas  City. 
Missouri  64131. 

Former  members  who  have  no  further 
reserve  or  active  duty  obligations  should 
address  requests  for  information  to  the 
Director.  National  Personnel  Records 
Center  (Military  Personnel  Records). 
9700  Page  Avenue,  St.  Louis,  Missouri 
63132. 

All  written  requests  should  contain 
the  full  name  and  SSN  of  the  individual, 
his/her  signature,  and  in  those  cases 
where  his/her  period  of  service  ended 
before  1971,  his/her  service  or  file 
number.  In  requesting  records  for 
personnel  who  served  before  1964, 
information  provided  to  the  National 
Personnel  Records  Center  should  also 
include  date  and  place  of  birth  and 
dates  of  periods  of  active  Naval  service. 

Active  duty  Navy  and  Marine  Corps 
personnel  induding  drilling  members  of 
the  reserves  may  visit  the  medical 
department  of  the  activity  to  which 
attached.  Inactive  Naval  Reservists 
whose  tour  of  active  duty  ended  after  1 
July  1972  may  visit  the  Naval  Reserve 
Personnel  Center,  4400  Dauphine  Street 
New  Orleans,  Louisiana.  Marine 
Reservists  whose  tour  of  active  duty 
ended  after  1  July  1972  and  who  have  a 
continual  reserve  obligation  may  visit 
the  Marine  Corps  Reserve  Forces 
Administration  Activity,  Class  III,  1500 
E.  Bannister  Road,  Kansas  City, 
Missouri.  Former  members  with  no 
further  obligation  and  reservists  whose 
tour  of  active  duty  ended  prior  to  1  July 
1972  may  visit  the  National  Personnel 
Records  Center,  9700  Page  Avenue.  St. 
Louis,  MO.  Proof  of  identification  in  the 
case  of  active  duty,  retired  and  reserve 
personnel  will  consist  of  the  Armed 
Forces  of  the  U.S.  Identification  Card  or 
by  other  types  of  identification  bearing 
picture  and  signature. 

Requests  for  inpatient  records  within 
two  years  of  inpatient  stay  should  be 
addressed  to  the  Commanding  Officer  of 
the  medical  treatment  facility  where  the 
individual  was  treated. 

Requests  for  inpatient  records  after 
two  years  after  inpatient  stay  should  be 
addressed  to  the  Director,  National 
Personnel  Records  Center,  111 
Winnebago  Street  St  Louis,  Missouri 
63118  or  to  the  Director,  National 
Personnel  Records  Center.  9700  Page 
Avenue,  St.  Louis,  Missouri  63132. 

Requests  for  subsidiary  medical 
records  should  be  addressed  to  the 
Commanding  Officer  of  the  originating 
medical  or  dental  treatment  center. 

The  following  data  should  be 
provided:  full  name,  social  security 
number,  status,  date(s)  of  treatment  or 
period  of  hospitalization,  address  at 
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time  of  medical  treatment,  and  service 
number. 

Full  name.  date,  and  place  of  birth.  ID 
card  or  driver's  license,  or  other 
identification  to  sufficiently  identify  the 
individual  with  the  medical  record^  held 
by  the  treatment  facility  must  be 
presented. 

N0406»-1 

SYSTEM  MAMC: 

Bad  Checks  and  Indebtedness  Lists. 

SYSTEM  location: 

Commander.  Navy  Resale  and 
Services  Support  Office,  Fort 
Wadsworth.  Staten  Island.  New  York 
10305  (for  ail  Navy  exchanges). 
Addresses  for  Commissary  Stores  are 
listed  in  the  directory  of  the  Department 
of  the  Navy  mailing  addresses. 

CATtaOMCS  OF  MKMVIOUALS  COVEKEO  BY  THE 

«Y*im.  I 

Patrons  of  Navy  exchanges  and  ' 
commissary  stores  who  have  passed 
checks  which  have  proven  bad;  recruits 
who  have  open  accounts  with  Navy 
exchanges;  patrons  who  have  made 
C.O.D.  mail  order  transactions  and 
those  patrons  who  make  authorized 
charge  or  credit  purchases  where  their 
accounts  are  maintained  on  the  basis  of 
an  identifying  particular  such  as  name, 
social  security  number  or  service    . 
number. 

CATEGORIES  OF  RECOMM  IN  THE  SYSTEM: 

Bad  Check  System  (including: 
Returned  Check  Ledger;  Returned  Check 
Refxurt:  copies  of  returned  checks;  bank 
advice  relative  to  the  returned  check  or 
checks  correspondence  relative  tO' 
attempt  by  the  Navy  exchange  or 
commissary  store  to  locate  the  patron 
and/or  obtain  payment;  a  printed  report 
(A  names  of  those  persons  who  have  not 
made  full  restitution  promptly,  or  who 
have  had  two  or  more  checks  returned 
through  their  own  fault  or  negligence). 
Accounts  Receivable  Ledger,  detailed  by 
patron:  COD  Sales  Ledger. 

AUTHOillTV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C  301  and  10  U.S.C  6011. 

PURFOSE<S): 

To  record  receipt  of  bad  checks  from 
patrons;  to  monitor  and  avoid  undue 
losses  because  of  continued  passing  of 
bad  checks.  To  keep  track  of  the 
correspondence  issued  in  an  effort  to 
recover  losses.  The  information  in  this 
system  is  issued  to  all  cashiers, 
exchange  and  commissary  officers.  Tbe 
Accounts  Receivable  Ledgers-  are  used 
to  properly  record  credit  sales  and  the 
payment  of  these  accounts. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
TNE  SYSTEM,  INCUIDINO  CATEOORIES  OF 
USERS  AND  THE  FORFOSES  OF  SUCH  USES: 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  apply  to  this 
system. 

OISCLOSHRC  TO  CONSUMER  REFORTINO 
AGENCIES: 

Disclosure  may  be  made  from  this 
system  to  'consumer  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C 
3701(a)(3)). 

POUCIES  AND  FRACTICES  FOR  STORING, 
RETRIEVmO,  ACCESSWtO,  RETAINtNO  AND 

disposing  of  records  in  the  system: 
storage: 

The  media  in  which  these  records  are 
maintained  vary,  but  include:  magnetic 
tape:  printed  reports:  file  folders;  file 
cards. 

retrievabiuty: 

Name  and  social  security  Bumber. 

SAFEGUARDS: 

Locked  file  cabinets;  supervised  office 
spaces:  supervised  computer  tape 
library  which  is  accessible  only  through 
the  computer  center  (entry  to  the 
computer  center  is  controlled  by  a 
combination  lock  known  by  authorized 
personnel  only). 

RETENTION  AND  OiSFOSAU 

Records  are  kept  for  six  years  and 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Policy  Official:  Commander.  Navy 
Resale  and  Services  Support  Office,  Fort 
Wadsworth,  Staten  Island,  New  York 
10305. 

Record  Holder  Director.  Treasury 
Division  (TD).  Navy  Resale  and  Services 
Support  Office.  Fort  Wadsworth,  Staten 
Island.  New  York  10305  (for  Navy 
exchanges).  For  commissary  stores,  the 
Commanding  Officer  or  Officer  in 
Charge  of  the  activity  in  question.  (See 
Directory  of  the  Department  of  tbe  Navy 
mailing  addresses). 

NOTincATiON  procedure: 

Written  contact  may  be  mads  by 
addressing  inquiries  to:  Commander, 
Navy  Resale  and  Services  Support 
Office.  Fort  Wadsworth.  Staten  Island, 
New  York  10305. 

In  the  initial  inquiry^  the  requester 
must  provide  full  name,  social  security 
number,  and  the  activity  where  they  had 
their  dealings.  A  list  of  other  offices  the 
requester  may  visit  wiU  be  provided 
after  initial  contact  is  made  at  the  office 
listed  above.  At  the  time  of  a.  personal. 


visit,  requesters  must  provide  proof  of 
identity  containing  tbe  requester's 
signature. 

RECORD  ACCESS  PROCEDURES: 

The  agency's  rules  for  access  to 
records  may  be  obtained  from  the 
systems  manager. 

CONTESTWU  RECORD  PROCEDURES: 

The  agency's  rules  for  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
systems  manager. 

RECORD  SOURCE  CATEGORIES: 

The  individual;  the  bank  involved  and 
the  activity  sales  records. 

EXEMPTIONS  CUMMCO  FOR  THE  SYSTEM: 

None. 
N06t50-1 

SYSTEM  name: 

Medical  Department  Professional/ 
Technical  Personnel  Development 

SYSTEM  LOCATION: 

Naval  Medical  Command,^  Navy 
Department,  Waehingtoa  DC  26372- 
5120;  individual's  duty  station  or  reserve 
unit  (see  Directory  of  the  Department  of 
the  Navy  Mailing  Addresses);  Military 
Sealift  Command..  Navy  Department, 
Washington,  DC  20380;  National 
Personnel  Records  Center,  (Military 
Personnel  Records),  9700  Page  Avenue, 
St.  Louis.  Missouri  63132;  National 
Personnel  Records  Center,  (Civilian 
Personnel  Records),  111  Winnebago  St.. 
St.  Louis,  MO  63118;  Naval  Medical 
Command  managed  education  and 
training  activities  (see  Directory  of 
Department  of  the  Navy  Mailing 
Addresses);  various  colleges  and 
universities  afffiliatedwith 
COMNAVMEDCOM  managed 
education  and  training  activities. 

CATEGORIES  OF  INDIVHNIALS  COVERED  BY  THE 


Navy  (military  and  civilian)  health 
care  personnel;  applicants  to  student 
status  in  Navy  Aerospace  Medicine, 
Navy  Aerospace  Physiology  and  Navy 
Aerospace  Experimental  Psychology; 
Navy  (military  and  civilian]  personnel 
qualified  as  divers  or  involved  in  other 
professional/specialty/techiucal 
training;  Navy  (military  and  civilian) 
personnel  exposed  to  occupational/ 
environmental  hazards:  distinguisbed/ 
noted  civilian  physicians  emplayed  by 
the  Navy  in  capacity  gf  lecturer/ 
consultant. 


CATEQOBIES  OF  JIEOOIIBg  W  TME  SYSTEM: 

Persoiiael  reoords.  iiKlsding 
demograpfaic  aedical  and  personal 
data,  records  of  diacipliaaiy, 
administrative,  and  credentialing.  and 
punitive  actions,  cioricuta  vitae  ol  betii 
active-duty  and  dvilian  lecturers/ 
consultants. 


OF  THE 

SVSTBK 

Title  10,  U.S.C;  S  U.S.C.  101:  Title  10. 
CFR  Part  20,  Standanh  for  Protectien 
Against  Radiatiaa. 

PURPOSE(S): 

To  nuuu^  the  Naval  Medical 
Command's  management  of  health  care 
personnel,  including  education  and 
training  activities;  procurement; 
assignments  j^anning:  proliessional/ 
specialty/tedmical  trainii^ 
credenliallng;  promotional  decisions; 
career  development  plarmigg;  evaluation 
of  candidates  for  position  of  lecturer/ 
consultant;  mobilization,  planning,  and 
verification  of  reserve  service;  8ui;^cal 
team  contingency  planning. 


Infomatian  of  aduerse  actjons, 
including  adminiatntive  or  disciplinary 
actkms  ar  revocations  of  health  care 
providers'  clinical  oedentials  may  be 
disseminated  ta  tiK  vatiBa  fisderal  and 
state  lioeaauie  boands.  pnfesBion^ 
regulating  bodies,  and  apprapdate 
militaiy  and  chrikan  w^airizwtions  and 
fadlitia. 

The  Blanket  Rootiae  Use*  that  appear 
at  the  beginniqg  of  the  Oeparlmeat  of 
the  Navy's  ooo^ilalion  also  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STOBINO. 
RETTCEVINQ,  ACCCBSBM 

t  MTNE 


STORAGE: 

Automated  ceoords  stored  on  disc, 
tape,  punched  cards,  and  machine 
listings.  Manual  records  stored  in  card 
files  and  folders  in  filing  cabinets. 


Manual  records  retrieved  by  liifl 
name.  SSN,  file  numbers,  program  title 
or  locator  card.  Automated  records 
retrieved  by  key  to  any  data  field. 

safeguards; 

Records  maintainad  in  mooitored  or 
controlled  acoeas  mmnbs  «r  areas;  public 
access  to  Ae  recofds  is  oat  permitted; 
computer  hardware  is  located  in 
supervised  aneaa;  aecBSB  Is  wiiilmtted  bjr 
password  or  other  user  code  systeBfc 
utilization  leviews  ensure  that  the 
system  is  aat  violated.  Access  is 


restricted  to  personnel  having  a  need  for 
the  record  in  the  performance  of  their 
duties.  Buildingsyrooms  lodced  outside 
regular  working  hours. 

RETENTION  AND  DISPOSAL: 

N4edical  Department  personnel 
professional  developraent  and  training 
records;  Headquarters. 
COMNAVkffiOCOM  records— reUioed 
at  COMNAVMEDCX)M  for  deration  of 
member's  service,  then  retired  to  NPRC. 
St.  Louis  for  10  year  retention: 
COMNAVMEDCOM  field  activities— 
retained  5  years,  then  destroyed. 

Radiation  exposure  records;  personnel 
exceeding  exposure  Hmits — ^retained  at 
COMNAVMEDCOM  50  years,  then 
destroyed;  all  others — retained  5  years, 
then  destroyed. 

Surgical  support  team  records; 
Headquarters,  COMNAVMEDCOM— 
destrc^red  upon  tennination  of  active 
duty  service;  COMNAVMEDCOM  fieW 
activities — destroyed  upon  termination 
of  duty  at  tfie  Medical  Department 
facility. 

Curricula  vitae  of  lecturers/ 
consultants — destroyed  upon 
termination  of  status  at  the  Medical 
Department  facility. 

SYSTEM  MM(AOEIt(S)  AND  ADDRESS: 

Commander.  Naval  Medical 
Command.  Navy  Department. 
Washington,  DC  20372-5120:  Director. 
National  Personnel  Records  Center. 
(Military  Personnel  Records).  9700  Page 
Avenue,  St.  Louis.  Missouri  63132: 
Director,  National  Personnel  Records 
Center.  (Civilian  Personnel  Records).  Ill 
Winnebago  Street.  St.  Louis.  Missouri 
63118:  Commanding  Officers  of  naval 
activities,  ships  and  stations. 

NOTIPICATIOM  PROCBDURC: 

O^ces  where  requester  may  visit  to 
obtain  information  of  records  pertaining 
to  the  individual:  Potomac  Annex,  23rd 
and  E  Streets.  N.W..  Wash'uigton.  DC 
20372-5120;  Navy  medical  centers  and 
hospitals:  other  Navy  health  care 
facilities:  and  COMNAVMEDCOM 
managed  education  and  training 
facilities. 

The  individual  should  present  proof  of 
identification  such  as  an  LD.  Card, 
driver's  license,  or  other  type  of 
identificatien  bearing  signature  and 
photograph. 

Written  requests  may  be  addressed  as 
follows: 

Active  duty  Navy  members  or  civilian 
employees  presently  working  for  the 
Navy  should  address  requests  to  the 
Commanding  Officer  of  the  facility  or 
ship  wrhere  they  are  stationed  or 
employed. 


Former  members  of  the  Navy  should 
address  requests  to  the  Director. 
Natimai  Personnel  Records  Center. 
(Military  Personnel  Records).  9700  Page 
Avenue,  St  Louis,  Missouri  63132. 

Former  civilian  employees  of  the 
Navy  should  address  requests  to  the 
Director,  National  Personnel  Records 
Center,  (Civilian  Personnel  Records).  Ill 
Winnebago  Street  St.  Louis.  MO  63116. 

All  written  requests  should  contain 
full  name,  rank,  SSN,  file  number  (if 
any)  and  designator. 

REOOnO  ACCESS  PMOCEOUIIES: 

The  agency's  rules  for  access  to 
records  may  be  obtained  from  the 
systems  manager. 

CONTESTING  REODBB  WOCEDMRtS, 

The  agency's  rules  for  contesting  and 
appealing  initial  determinatiOQS  by  the 
individual  oonoenied  may  be  obtained 
from  the  systems  manager. 

RECORD  SOURCE  CATEOORIES: 

Military  headquarters,  offices  and 
commands:  education  institutions  at 
training  hospitals;  boards,  colleges  and 
associations  of  professional  tioensure 
and  medical  specialties:  personnel 
records;  information  submitted  by  the 
individual:  automated  system  interface. 


FOR  TME  system: 


EXEMPTIONS 

None. 
N061SO-2 


SYSTEM  NAME: 

Health  Care  Treatment  Record 
System. 

SYSTEM  location: 

Military  healdi  (medical)  treatment 
records  are  retained  at  the  member's 
medical  treatment  facility,  (mailing 
addresses  are  listed  in  the  Navy 
Directory  in  the  appendix  to  the  Navy 
systems  notices):  National  Personnel 
Records  Center,  9700  Page  Avenue.  St 
Louis,  Missouri  64132:  Naval  Reserve 
Personnel  Center.  4400  Dauphine  Street 
New  Orleans.  Louisiana  70149:  Marine 
Corps  Reserve  Support  Center.  10950  £1 
Monte.  Overlaiul  Park.  Kansas  66211; 
Naval  Medical  Command.  Navy 
Department  Washington.  DC  20372- 
5120:  or  Headquarters.  U.S.  Marine 
Corps.  Navy  Diepartment  Washington, 
DC  2038a 

Military  health  (dental)  treatment 
records  are  retained  at  the  member's 
dental  treatment  facility,  (mailing 
addresses  are  listed  in  the  Navy 
Directory  in  the  appendix  to.the  Navy's 
systems  notices):  National  Personnel 
Reoords  Center.  9700  Page  Avenue.  St 
Louis.  Missouri  64132.  Naval  Reserve 


45852 


Federal  Register  /  Vol.  52.  No.  231  /  Wednesday.  December  2.  1987  /  Notices 


Fefieral  Refflster  /  Vol.  52.  No,  231  /  Wednesday.  December  2.  1987  /  Notices 


45853 


Personnel  Center,  4400  Dauphine  Street, 
New  Orleans,  Louisiana  70149;  Marine 
Corps  Reserve  Support  Center.  10950  El 
Monte,  Overland  Park,  Kansas  66211: 
Naval  Medical  Command,  Navy 
Department.  Washington,  DC  20372- 
5120:  or  Headquarters,  U.S.  Marine 
Corps,  Navy  Department,  Washington, 
DC  2038a 

Inpatient  (clinical)  treatment  records 
are  maintained  for  every  individual 
receiving  care  in  a  Navy  medical 
treatment  facility  and  are  retained  at  the 
originating  Navy  medical  treatment 
facility,  (mailing  addresses  are  listed  in 
the  Navy  Directory  in  the  appendix  to 
the  Navy's  systems  notices);  Veterans 
Administration  Hospitals:  other  medical 
treatment  facilities:  National  Personnel 
Records  Center  (Military  Personnel 
Records).  9700  Page  Avenue,  St.  Louis, 
Missouri  63132;  National  Personnel 
Records  Center  (Civilian  Personnel 
Records),  111  Winnebago  Street.  St. 
Louis.  Missouri  63118;  Medical  Director. 
American  Red  Cross,  Washington,  DC 
20226;  or  Naval  Medical  Command, 
Navy  Department.  Washington,  DC 
20372-5120. 

Outpatient  health  (medical)  treatment 
records  are  maintained  for  all  patients 
(except  active  duly  military)  who 
receive  outpatient  treatment  at  Navy 
medical  treatment  facilities  and  are 
retained  at  Navy  medical  treatment 
facilities,  (mailing  addresses  are  listed 
in  the  Navy  Directory  to  the  appendix  to 
the  Navy's  systems  notices);  National 
Personnel  Records  Center,  (Military 
Personnel  Records),  9700  Page  Avenue. 
St.  Louis.  Missouri  63132;  National 
Personnel  Records  Center.  (Civilian 
Persotmel  Records).  Ill  Winnebago 
Street.  St.  Louis,  Missouri  63118;  Medical 
Director,  American  Red  Cross,    , 
Washington.  DC  20226;  or  Navalj 
Medical  Command,  Navy  Department. 
Washington.  DC  20372-5120. 

Outpatient  health  (dental)  treatment 
.  records  are  maintained  for  all  patients 
(except  active  duty  military)  who 
receive  outpatient  treatment  at  Navy 
dental  treatment  facililies  and  are 
retained  at  Navy  dental  treatment 
facilities,  (mailing  addresses  are  listed 
in  the  Navy  Directory  to  the  af>pendix  in 
the  Navy's  systems  notices):  National 
Personnel  Records  Center,  (Military 
Personnel  Records).  9700  Page  Avenue. 
SL  Louis.  Missouri  63132;  National 
Personnel  Records  Center.  (Civilian 
Personnel  Records).  Ill  Winnebago 
Street.  St.  Louis.  Missouri  63118:  Medical 
Director,  American  Red  Cross,' 
Washington.  DC  20026:  or  Naval 
Medical  Command,  Navy  Department, 
Washington,  DC  20372-5120. 

Secondary  treatment  records  may  be 
maintained  separately  ^m  the  primary 


medical  record  at  the  medical  treatment 
facility  where  the  record  is  opened. 
They  will  eventually  be  joined  with  the 
primary  treatment  record. 

Subsidiary  record  flies  of  the  health 
care  treatment  record  system  are  either 
maintained  by  individual  departments 
within  medical  or  dental  treatment  - 
facilities  or  located  at  Naval  Medical 
Data  Services  Center,  Bethesda, 
Maryland;  Regional  Data  Service 
Centers:  Naval  Environmental  Hecdth 
Center,  Norfolk,  Virginia;  and  other 
approved  locations  for  conducting 
research  studies. 

catcoomes  of  hnmviouals  covenco  bv  the 
system: 

Navy  and  Marine  Corps  personnel, 
other  military  personnel  dependents, 
retired  military  personnel  and 
dependents,  civilian  employees.  Red 
Cross  personnel  foreign  personnel  VA 
beneficiaries,  humanitarian  patients, 
and  all  other  individuals  who  receive 
treatment  at  a  Navy  medical  or  dental 
treatment  facility. 

Navy  (military  and  civlian)  personnel 
exposed  to  occupational/environmental 
hazards. 

CATEOONIES  of  RECOHOi  m  THE  SVSTEM: 

Military  health  (medical  and  dental) 
treatment  records  and  the  outpatient 
treatment  records  contain  a  multiplicity 
of  prescribed  forms  documenting  health 
evaluations,  medical  mental,  or  dental 
care  and  treatment  as  an  outpatient.  The 
records  contain  medical  history; 
physical  dental  and  mental 
examinations  and  evaluations; 
consultations:  innoculations:  outpatient 
treatment  including  laboratory  and  x- 
ray  examinations:  summaries  of  periods 
of  hospitalization;  reports  of  exposure  to 
environmental  and  radiation  hazards, 
including  periodic  and  total  lifetime 
accumulated  exposure  to  radiation; 
results  of  special  diagnostics  apd 
clinical  studies;  reports  of  medical 
boards;  and  recommendations  regarding 
requests  for  waivers  of  established 
physical  standards. 

Inpatient  (clinical)  treatment  record^ 
contain  a  multiplicity  of  prescribed 
forms  documenting  health  evaluations, 
medical  mental,  or  dental  care  and 
treatment  as  an  inpatient.  The  records 
contain  medical  history;  physical  dental 
and  mental  examinations  and 
evaluations;  consultations:  inpatient . 
treatment  including  surgical  procedures, 
drug  treatment,  dietary  treatment,  x-ray 
and  laboratory  examinations,  nursjng 
notes.'physical  therapy  notes,  and  other 
specialty  care  applicable  to  the  medical 
diagnosis  or  conditions  found. 

The  records  also  contain  patient's 
demographic  data,  family  health  history 


data,  length  of  inpatient  stays,  discharge 
summaries,  and  disease  nomenclature. 
Documentation  of  health  history, 
diagnosis,  care,  and  treatment  provided, 
and  the  recording  thereof  conform  with 
the  standards  prescribed  by  the  Joint 
Commission  on  Accreditation  of 
Hospitals. 

Secondary  treatment  records  contain 
treatment  ii^ormation  of  a  sensitive 
nature  that  may  be  harm&il  if  released 
directly  to  the  patient 

In  addition  to.  and  based  on 
individual  primary  or  secondary 
treatment  records,  subsidiary  records 
are  maintained.  They  may  contain 
copies  of  documents  that  are  maintained 
in  the  primary  or  secondary  treatment 
record  with  supporting  documentation 
or  they  may  be  based  on  the  treatment 
records.  Examples  are:  X-ray  files: 
electroencephalogram  tracings  files; 
laboratory  files;  pharmacy  files,  social 
work  case  files;  alcohol  rehabilitation 
files;  psychiatric  or  psychology  case 
files,  including  psychology  files 
documenting  the  clinical  psychological 
evaluation  of  individuals  for  suitability 
for  certain  assignments;  nursing  care 
plans;  medication  and  treatment  cards, 
stat/daily  orders;  patient  intake  and 
output  forms;  ward  reports;  day  books; 
nursing  service  reports;  pathology  and 
clinicsal  laboratory  reports;  tumor 
registries;  autopsy  reports;  laboratory 
information  system  (LABIS):  blood 
transfusion  reaction  records;  blood 
donor  and  blood  donor  center  records; 
pharmacy  records;  surgery  records,  and 
vision  records  and  reports; 
communicable  disease  case  files, 
statistics,  and  reports:  occupational 
health,  industrial  and  environmental 
control  records,  statistics,  and  reports, 
including  data  concemii^  periodic  and 
total  lifetime  accumulated  exposure  to 
occupational/environmental  hazards; 
emergency  room  and  sick  call  logs: 
family  advocacy  case  files,  statistics, 
reports,  and  registers;  psychiatric 
workload  statistics  and  unit  evaluations; 
gynecology  malignancy  data. 

Aviation  physical  examinations  and 
evaluation  case  files  contain  medical 
record^  documenting  fitness  for 
admission  or  retention  in  aviation 
programs.  * 

.    Marine  Security  Guard  Battalion 
psychologicalexamination.  evaluation. 
..and  treatment  case  files  contain  medical 
records  documenting  suitability  for 
assignment  as  Embassy  Guards; 

AVTHOMTV  MM  MAIMTINANCI  Of  THE 


iaUrS.C.  5131  (as  amended).  JO  U5.C. 
5132;  44  use  3101. 5  U.S.C  301.  and 


Title  10.  CFR  Part  20.  Standards  for 
Protection  Against  Radiation. 

PURI>OSE(S): 

This  system  is  used  by  officials  and 
employees  of  the  Department  of  the 
Navy  (and  members  of  the  National  Red 
Cross  in  Navy  medical  treatment 
facilities)  in  the  performance  of  their 
official  duties  relatmg  to  the  health  and 
medical  treatment  of  Navy  and  Marine 
Corps  individuals;  physical  and 
psychological  qualifications  and 
suitability  of  candidates  for  various 
programs;  personnel  assignment;  dental 
readiness;  claims  and  appeals  before  the 
Council  of  Personnel  Boards  and  the 
Board  for  Correction  of  Naval  Records: 
members*  physical  fitness  for  continued 
naval  service;  litigation  involving 
medical  care  provided  those  categories 
of  individuals  covered  by  this  record 
system;  performance  of  research  studies 
and  compilation  of  statistical  data; 
implementation  of  preventative 
medicine  programs  and'occupational 
health  surveillance  programs; 
implementation  of  communicable 
disease  control  programs:  and 
management  of  the  Naval  Medical 
Command's  radiation  program  and  to 
report  data  concerning  individuals' 
exposure  to  radiation. 

This  system  is  used  by  officials  and 
employees  of  other  components  of  fee 
Department  of  Defense  in  the 
performance  of  their  official  duties 
relating  to  the  health  and  medical 
treatment  of  those  individuals  covered 
by  this  record  system;  physical  and 
psychological  qualifications  and 
suitability  of  candidates  for  various 
programs;  and  the  performance  of 
research  studies  and  the  compilation  of 
medical  data. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCUIDINO  CATEGORIES  OF 
USERS  AND  THE  FURFOSES  OF  SUCH  USES: 

To  officials  and  employees  of  the 
Veterans  Administration  in  the 
performance  of  their  official  duties 
relating  to  the  adjudication  of  veterans' 
claims  and  in  providing  medical  care  to 
members  of  the  Naval  Service. 

To  officials  and  employees  of  other 
departments  aiid  agencies  of  the 
Executive  Brandt  of  Government  upon 
request  in  the  performance  of  their 
official  duties  related  to  review  of  the 
physical  qualifications  and  medical 
history  of  applicants  and  employees 
who  are  covered  by-this  record  system 
and  for  the  ooftduct  of  research  studies. 

To  private  organizations  (including 
educational  ihstltutioris)  and  individuals 
for  authorized  health  research  in  the 
interest  of  the  Federal  Government  and 
the  public  When  not  considered 


mandatory,  patient  identification  data 
shall  be  eliminated  from  records  used 
for  research  studies. 

To  officials  and  employees  of  the 
National  Research  Council  in 
cooperative  studies  of  the  National 
History  of  Disease;  of  prognosis  and  of 
epidemiology.  Each  study  in  which  the 
records  of  members  and  former 
members  of  the  Naval  Service  are  used 
must  be  approved  by  the  Surgeon 
General  of  the  Navy. 

To  officials  and  employees  of  local 
and  state  governments  and  agencies  in 
the  performance  of  their  official  duties 
pursuant  to  laws  and  regulations 
governing  and  local  control  of 
communicable  diseases,  preventive 
medicine  and  safety  programs,  child 
abuse  and  other  public  health  and 
welfare  programs.  Authorized  surveying 
bodies  for  professional  certification  and 
accreditations.  To  release  radiation  data 
pursuant  to  10  CFR  Part  20. 

WJien  required  by  federal  statute,  by 
executive  order,  or  by  treaty,  medical 
record  information  will  be  disclosed  to 
the  individual,  organization,  or 
government  agency,  as  necessary. 

Note. — Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he/she 
ceases  to  be  a  dient/patient,  maintained  in 
connection  with  the  performance  of  any 
alcohol  or  drug  abuse  prevention  and 
treatment  function  conducted,  requested,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United  States, 
shall,  except  as  provided  herein,  be 
conHdential  and  be  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  21  U.S.C  117S  and  42 
U.S.C  4582.  lliese  statutes  take  precedence 
over  the  Privacy  Act  of  1974  in  regard  to 
accessibility  of  such  records  except  to  the 
individual  to  whom  the  record  pertains. 
"Blanket  Routine  Uses"  do  not  apply  to  these 
records.' 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  also  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Primary,  secondary,  on-site,  and 
subsidiary  medical  treatment  records 
are  stored  in  file  folders,  microform,  on 
magnetic  tape,  punched  cards,  machine 
listings,  discs,  and  other  computerized 
or  machine  readable  media. 

RETRIEVABILrrV: 

Military  health  (medical  and  dental) 
treatment  records,  both  primary  and 
secondary  records,  are  filed  and 
maintained  by  the  last  4  digits  of  the 
military  member's  SSN,  the  member's 


last  name,  or  the  member's  SSN.  A 
locator  file  cross-references  the  patient's 
name  with  the  location  of  his/her 
record. 

Inpatient  (clinical)  treatment  records, 
both  primary  and  secondary  records,  are 
filed  and  maintained  by  the  last  4  digits 
of  the  sponsor's  SSN  or  a  register 
number.  A  manual  or  automatic  register 
of  patients  is  kept  at  each  Navy  medical 
treatment  facility.  The  location  of  the 
file  can  be  determined  by  a  seven-digit 
register  number  or  the  patient's  name. 

Outpatient  (medical  and  dental) 
treatment  records,  both  primary  and 
secondary  records,  are  filed  and 
maintained  by  the  sponsor's  SSN  or  date 
of  birth  and  relation  to  the  sponsor.  A 
locator  file  cross-references  the  patient's 
name  with  the  location  of  his/her 
record. 

Treahnent  records  retired  to  a  Federal 
Records  Center  prior  to  1971  are 
retrieved  by  the  name  and  service 
number  or  file  number.  After  that  date, 
records  are  retrieved  by  name  and 
social  security  number. 

Aviation  medical  records  are  filed  and 
maintained  by  SSN  and  name. 

Marine  Security  Guard  Battalion 
psychological  examination,  evaluation, 
and  teatment  case  files  contain  medical 
records  documenting  fitness  for 
assignment  as  Embassy  Guards  and  are 
filed  and  maintained  by  SSN  and  name. 

Subsidiary  heahh  care  records  may  or 
may  not  be  identified  by  patient 
identifier.  When  they  are,  they  may  be 
retrieved  by  name  and  SSN. 

safeguards: 

Records  are  mamtained  in  various 
kinds  of  filing  equipment  in  specific 
monitored  or  controlled  access  rooms  or 
areas;  public  access  is  not  permitted. 
Computer  terminals  are  located  in 
supervised  areas;  access  is  controlled  by 
password  or  other  user  code  system; 
utilization  reviews  ensure  that  the 
system  is  not  violated.  Access  is 
restricted  to  personnel  having  a  need  for 
the  record  in  providing  further  medical 
care  or  in  support  of  administrative/ 
clerical  functions.  Records  are 
controlled  by  a  charge-out  system  to 
clinical  and  other  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Military  health  (medical  and  dental) 
treatment  records,  both  primary  and 
secondary  records,  are  transferred  with 
the  member  upon  permanent  change  of 
duty  station  to  his/her  new  duty  station. 
These  records  are  retired  to  the  National 
Personnel  Records  Center,  9700  Page 
Avenue,  St  Louis,  Missouri  63132. 

Inpatient  (clinical)  treatment  records, 
both  primary  and  secondary  records,  are 
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transferred  to  the  National  Personnel 
Records  Center,  (Military  Personnel 
Records).  9700  Page  Avenue.  St.  Louis. 
Missouri  63132  or  to  the  National 
Personnel  Records  Center.  (Civilian 
Personnel  Records).  Ill  Winnebago 
Street.  St.  Louis,  Missouri,  two  years 
after  the  calendar  year  of  the  last  date 
of  treatment. 

Outpatient  (medical  and  dental) 
treatment  records,  both  primary  and 
secondary  records,  are  transferred  to  the 
National  Personnel  Records  Center, 
(Military  Personnel  Records),  9700  Page 
Avenue,  St.  Louis,  Missouri  63132  or  to 
the  National  Personnel  Records  Center, 
(Civilian  Personnel  Records).  Ill 
Winnebago  Street,  St.  Louis,  Missouri, 
two  years  after  the  calendar  year  of  the 
last  date  of  treatment. 

X-ray  Hies  are  retained  on-site  and 
destroyed  three  years  after  the  last  x- 
ray  in  the  file,  with  the  exception  of 
asbestos  x-rays,  which  are  retained 
indefinitely. 

Subsidiary  treatment  records  are 
retained  separately  from  the  primary  or 
secondary  treatment  record  and  retired 
in  accordance  with  SECNAVINST  5212.5 
series. 

Aviation  medical  records  are  retained 
on  board  and  destroyed  when  30  years 
old. 

Marine  Security  Guard  Battalion 
psychological  examination,  evaluation, 
and  treatment  case  files  containing 
medical  records  documenting  fitness  for 
assignment  as  Embassy  Guards  are 
retained  on  board  and  destroyed  after 
50  years. 

Clinical  psychology  case  files 
documenting  suitability  for  special 
assignment  will  be  retained  at  the 
originating  medical  treatment  facility 
and  destroyed  when  50  years  old. 

Radiation  exposure  records  for 
personnel  exceeding  exposure  limits  are 
retained  at  COMNAVMEDCOM  50 
years,  then  destroyed. 

tVSTEM  MANAO0I(8)  AND  AOONCSS: 

Commander.  Naval  Medical 
Command,  Navy  Department, 
Washington.  DC  20372-5120;  Director, 
National  Personnel  Records  Center, 
(Military  Personnel  Records).  9700  Page 
Avenue,  St.  Louis,  Missouri  63132, 
Director,  National  Personnel  Records 
Center  (Civilian  Personnel  Records),  111 
Winnebago  Street,  St.  Louis,  Missouri; 
Commanding  Officers  and  OIC's  of 
Naval  Medical  Treatment  Facilities; 
Commanding  Officers  of  Naval , 
Activities,  Ships  and  Stations. 


NOrmCATIOM  HIOCfOUME: 

Active  duty  Navy  and  Marine  Corps 
personnel  and  drilling  members  of  the 
Navy  and  Marine  Corps  Reserves 


should  address  requests  for  records  to 
the  originating  medical  or  dental 
treatment  facility  (mailing  addresses  are 
listed  in  the  Navy  Directory  in  the 
appendix  to  the  Navy's  systems  notices). 

Inactive  Naval  Reservists  should 
address  requests  for  information  to  the 
Naval  Reserve  Personnel  Center,  4400 
Dauphine  Street,  New  Orleans, 
Louisiana  70149-7800.  Marine 
Reservist's  should  address  requests  for 
information  to  Marine  Corps  Reserve 
Forces  Administrative  Activity,  Class 
lU,  1500  E.  Bannister  Road,  Kansas  City, 
Missouri  64131. 

Former  members  who  have  no  further 
reserve  or  active  duty  obligations  should 
address  requests  for  information  to  the 
Director,  National  Personnel  Records 
Center,  (Military  Personnel  Records), 
9700  Page  Avenue,  St.  Louis,  Missouri 
63132. 

All  written  requests  should  contain 
the  full  name  and  SSN  of  the  individual, 
his/her  signature,  and  in  those  cases 
where  his/her  period  of  service  ended 
before  1971,  his/her  service  or  file 
number.  In  requesting  records  for 
personnel  who  served  before  1964, 
information  provided  to  the  National 
Personnel  Records  Center  should  also 
include  date  and  place  of  birth  and 
dates  of  periods  of  active  Naval  service. 

Active  duty  Navy  and  Marine  Corps 
personnel  including  drilling  members  of 
the  reserves  may  visit  the  medical' 
department  of  the  activity  to  which 
attached.  Inactive  Naval  Reserv'ists 
whose  tour  of  active  duty  ended  after  1 
July  1972  may  visit  the  Naval  Reserve 
Personnel  Center,  4400  Dauphine  Street. 
New  Orleans,  Louisana.  Marine 
Reservists  whose  tour  of  active  duty 
ended  after  1  July  1972  and  who  have  a 
continual  reserve  obligation  may  visit 
the  Marine  Corps  Reserve  Forces 
Administration  Activity.  Class  III,  1500 
E.  Bannister  Road,  Kansas  City, 
Missouri.  Former  members  with  no 
further  obligation  and  reservists  whose 
tour  of  active  duty  ended  prior  to  1  July 
1972  may  visit  the  National  Personnel 
Records  Center,  9700  Page  Avenue,  St. 
Louis,  MO.  Proof  of  identification  in  the 
case  of  active  duty,  retired  and  reserve 
personnel  will  consist  of  the  Armed 
Forces  of  the  U.S.  Identification  Card  or 
by  other  types  of  identification  bearing 
picture  and  signature. 

Requests  for  inpatient  records  within 
two  years  of  inpatient  stay  should  be 
addressed  to  the  Commanding  Officer  of 
the  medical  treatment  facility  where  the 
individual  was  treated. 

Requests  for  inpatient  records  after 
two  years  after  inpatient  stay  should  be 
addressed  to  the  Director,  National 
Personnel  Records  Center,  (Civilian 
Personnel  Records),  111  Winnebago 


Street,  St.  Louis.  Missouri  63118  or  to  the 
Director.  National  Personnel  Records 
Center,  (Military  Personnel  Records), 
9700  Page  Avenue,  St.  Louis,  Missouri 
63132. 

Requests  for  subsidiary  medical 
records  should  be  addressed  to  the 
Commanding  Officer  of  the  originating 
medical  or  dental  treatment  center. 

The  following  data  should  be 
provided:  full  name,  social  security 
number,  status,  date(s)  of  treatment  or 
period  of  hospitalization,  address  at 
time  of  medical  treatment  and  service 
number. 

Full  name,  date,  and  place  of  birth,  ID 
card  or  driver's  license,  or  other 
identiflcation  to  sufficiently  identify  the 
individual  with  the  medical  records  held 
by  the  treatment  facility  must  be 
presented. 

RECOnO  ACCESS  raOCEOUHES: 

The  agency's  rules  for  access  to 
records  may  be  obtained  from  the 
system  manager. 

CONTESTINO  RECOnO  PROCCOURES: 

The  agency's  rules  for  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
systems  manager. 

RCCORO  SOURCE  CATEGORIES: 

Reports  from  attending  and  previous 
physicians  and  other  medical  personnel 
regarding  the  results  of  physical,  dental, 
and  mental  examinations,  treatment, 
evaluation,  consultation,  laboratory,  x- 
ray,  and  special  studies  conducted  to 
provide  health  care  to  the  individual  or 
to  determine  the  individual's  physical 
and  dental  qualification. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  87-27707  Filed  12-1-87;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

(ERA  Docket  No.  87-55-NG) 

Unicorp  Energy,  Inc.;  Application  To 
Export  Natural  Gas  to  Canada 

agency:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  October  8. 1987,  of  an  application 


filed  by  Unicorp  Energy,  Inc.  (Unicorp). 
for  blanket  authorization  to  export 
natural  gas  to  Canada  for  sale  on  a 
short-term  basis  to  spot-market 
purchases  including  commercial  and 
industrial  end-users  and  local 
distribution  companies  in  Canada. 
Authorization  is  requested  to  export  up 
to  145  Bcf  over  a  term  of  two  years  from 
the  date  of  first  export.  The  maximum 
daily  quantity  of  natural  gas  proposed  to 
be  exported  by  Unicorp  will  not  exceed 
200MMcf. 

Unicorp,  a  Delaware  corporation,  is  a 
wholly  owned  subsidiary  of  Unicorp 
Canada  Corporation.  Unicorp  is  a 
marketer  of  natural  gas  supplies,  acting 
as  an  agent  on  behalf  of  both  purchasers 
and  producers.  Unicorp  expects  to 
secure  quantities  of  natural  gas  in  the 
United  States  from  a  variety  of  suppliers 
located  principally  in  Texas,  Oklahoma, 
and  Kansas.  Unicorp  may  also  secure 
transportation  arrangements  for  the  gas 
to  be  exported  or  may  act  as  an  agent  on 
behalf  of  producers  and  purchasers;  No 
new  facilities  are  anticipated  to  be 
constructed  for  the  proposed 
exportation  of  the  natural  gas.  Unicorp 
proposes  to  file  quarterly  reports  on  the 
specifics  of  the  export  arrangements. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protest,  motions  to  intervene,  or 
notices  of  interventions,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  January  4, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Boyd,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
Forrestal  Building,  Room  GA-076, 
1000  Independence  Avenue  SW., 
Washington.  DC  20585.  (202)  586-4523. 
Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
Forrestal  Building,  Room  GA-042, 
1000  Independence  Avenue  SW., 
Washington,  DC.  20585.  (202)  586- 
6667. 

This  export  application  will  be 
reviewed  pursuant  to  section  3  of  the 
Natural  Gas  Act  and  the  authority 
contained  in  DOE  Delegation  Order  No. 
0204-111.  The  decision  on  whether  the 
export  of  natural  gas  is  in  the  public 
interest  will  be  based  upon  the  domestic 
need  for  the  gas  and  on  whether  the 
arrangement  is  consistent  with  the  DOE 
policy  of  promoting  competition  in  the 


natural  gas  marketplace  by  allowing 
parties  to  freely  negotiate  their  own 
trade  arrangements.  The  applicant 
asserts  that  there  is  no  present  national 
need  for  the  gas  to  be  exported.  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  in  their 
responses  on  these  matters. 

All  parties  should  be  aware  that  if  the 
ERA  approves  this  requested  blanket 
export,  it  may  designate  a  total  amount 
of  authorized  volumes  for  the  term, 
rather  than  a  daily  or  annual  limit,  in 
order  to  provide  the  applicant  with 
maximum  flexibility  of  operation. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  Hie  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  bf  a  protest  with  respect  to 
this  applicatioh  urill  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  They  should  be  filed  with  the 
Natural  Gas  Division,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  Room  GA-076,  RG-23, 
Forrestal  Building.  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.  e.s.t.,  January  4, 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
conunents  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 


identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevent  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

In  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  fmal  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Unicorp's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076-A,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  November  24. 
1987. 

Robert  L.  Davies, 

Director.  Office  of  Fuels  Piograms.  Economic 
Regulatory  Administration. 
[FR  Doc.  87-27680  Filed  12-1-87:  8:45  am| 
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Energy  Information  Administration 

Agency  Collections  Under  Review  by 
the  Office  of  Management  and  Budget 

agency:  Energy  Information 
Administration,  DOE. 
action:  Correction. 

summary:  On  November  16, 1987,  (52  FR 
43787),  DOE  published  an  inventory  of 
current  energy  information  collections. 
Part  II  of  the  document,  listing  those 
information  collections  not  utilizing 
structured  forms  and  the  appropriate 
Code  of  Federal  Regulations  citations, 
was  not  included  in  the  printed  version. 
As  a  correction,  Part  II  is  set  out  below. 

Issued  in  Washington.  DC.  November  25. 
1987. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards.  Energy 
Information  Administration. 
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Part  II.— DOG  Active  iNFonuATiOfi  Collections 

[l^ol  utilizing  structured  torms] 


OOENo. 


Civilian 
RadHMCtive 
Waste 

Management 
NWPA-«30R 

NWPA-«30R- 

A-F 
Economic 
Regulatory 
Administra- 
tion: 
ERA-329R 


ERA-330R 
ERA-746R 

ERA-750R 


ERA-766R 


Federal  Energy 
Regulatory 
Commission: 
FERC-16A 
FERC-16AT 
FERC-314A 

FERC-500 


FERC-505 


FERC-510 
FERC-511 
FERC-512 

FERC-515 
FERC-516 


FERC-519 
FERC-520 
FEnC-521 
FERC-523 
FERC-525 

FERC-530 

FERC-531 


FERC-532 


FERC-534 


UMI 


Title 


0MB 
control  No. 


Standard  Contract  for  Disposal  of  Spent  Nuclear  Fuel  and/or  High  Level 

Radioactive  Waste— Contract. 
Star>dard  Contract  for  Disposal  of  Spent  Nuctear  Fuel  and/or  Hig^  Level 

Radioactive  Waste— Aiviual  Report. 


Regulatory  Reporting  and  Recordkeeping  Requirements  Pursuant  to  10 
CFR  500,  501.  503.  and  504. 

!  Electric  Utility  Conservation  Plans ~- — ~ ~ ~- — 

j  Imports  and  Exports  of  Natural  Gas - ~ 


Annual  Compilation  of  Proposed  and  Final  List  of  Utilities  Covered  6y 
Public  Utility  Regulatory  Policies  Act  and  National  Energy  Conserva- 
tion Policy  Act 

Recordkeeping  RequJren)ents  of  DOE's  General  Allocation  and  Price 
Rules. 


Monitoring  (Omnibus)  Report — . — ~ . — .~....— ~. 

Interstate  Pipeline  Curtailment  (Telephone)  Survey...—. — ~. — ~.>~.~. 
Application  For  Small  Producer  Exemption „ — ....„_.~-...-™ 

Application   for   Hydropower   Projects   Greater  Than   5MW  Cipedty 
(RM87-36). 

Application  for  License  for  Major  and  Minor  Hydropower  Projects  SMW 
or  Less  Capacity  (RM87-36). 


Application  for  Surrender  of  License . 
Application  for  Transfer  of  License .... 
Application  for  Preliminary  Permit 


Hydropower  License — Declaratkjn  of  Intention. 
Electric  Rate  Schedule  Filir>gs 


Electric  Rates— Corporate  Applications 

Application  for  Authority  to  Hold  Interlocking  Directorate  Positions 

Payments  for  Benefits  from  Headwater  Improvements 

Application  For  Authorization  Of  The  Issuance  Of  Securities 

FmarKtai  Audit 

Gas  Producer  Certificate:  Abandonment/Termination.. 

Gas  Producer  Certificate:  New  Service/Amendments . 


Gas  Producer  Rate:  Filing 


19020055 


Applk:ation  for  Production— Related  Costs:  Producer  Rates 19020057 


19010260 
19010260 


19030075 


19030078 
19030081 

19030070 


19030073 


Expiration 
date 


19020105 
19020139 
19020006 

19020058 


19020115 


19020068 
19020069 
19020073 

19020079 
19020096 


CFR  citation 


12/31/89 
12/31/89 


07/31/86 


01/31/88 
01/31/90 

01/31/88 


12/31/87 


09/30/S9 
11/30/87 
02/29/88 

03/31/88 


01/31/88 


05/31/88 
07/31/68 
04/30/88 

08/31/88 
11/30/88 


19020082 

03/31/89 

19020083 

08/31/88 

19020087 

06/30/89 

19020043 

10/31/89 

19020092 

03/31/89 

19020051 

09/30/90 

19020052 

03/31/89 

03/31/88 


03/31/89 


10  CFR  Part  961 
10  CFR  Part  961 


10  CFR  Parts  500, 
501.  503.  504,  505. 
508.515 

10  CFR  Part  508 

10  CFR  Parts  205, 
590 

10  CFR  Part  463 


10  CFR  210.1, 
211.69.213.6, 

221  .se 


By  FERC  Order 
By  FERC  Order 
18  CFR  157.40(b)(4). 

250.10 
18  CFR  4.40-4.41, 

4.50.  4.200-4.202. 

4.38,  4.39 
18  CFR  4.61.  4.71, 

4.92-4.93.  4.107- 

4.108,4.112-4.113, 

4.201-4.202 
18  CFR  6.1,  6.3 
18  CFR  9.1.  9.2,  9.10 
18  CFR  4.31-4.33. 

4.81-4.82 
18  CFR  24.1 
18  CFR  Part  35 

Subpart  A.  35.1 2- 

35.16.  35.26,  35.30, 

35.31,  292,301 
18  CFR  Part  33 
18  CFR  Part  45 
18  CFR  Part  11 
18  CFR  Part  34 
18CFR  Parts  101, 

201 
18  CFR  2.64,  157.30, 

250.7 
18  CFR  2.75;  154.91; 

til;  157.23- 

157.28.  157.40;- 

250.5,250.10 
18  CFR  2.56(a); 
..154.91-154.110; 

157.301;  250.8-9. 

250.14 
18  CFR  270.203, 
•**'27i:ii03'-271.'1105 


DOE  No 


FERC-537 


FERC-538 
FERC-539 
FERC-541 
FERC-542 

FERC-542A 

FERC-547 


FERC-548 
FERC-549 

FERC-550 
FERC-555 


FERC-556 
FER0557 
FERC-558 

FERC-559 


FERC-566 
FERC-567 

FERC-568 

FERC-569 
FERC-570 

FERC-571 
FERC-574 
FERC-576 
FERC-577 

FERC-583 


FERC-585 

FERC-588 

FERC-590 
International 
Affairs  and 
Energy 
Emergencies. 
IE-417R 
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Part  II.— DOE  Active  Information  Collections— Continued 

(Not  utilizing  structured  forms] 


Title 


Gas  Pipeline  Certificates:  Open  Access/Non-discriminatory  Transporta- 
tion. 


Gas  Pipeline  Certificate:  Initial  Sen/ice 

Gas  Pipeline  Certificate:  Import/Export  Related 

Gas  Pipeline  Certificate:  Curtailment  Plan 

Gas  Pipeline  Rates:  Initial  Rates,  Rate  Change,  and  PGA  Tracking 

Tracking  and  Recovery  of  Alaska  Natural  Gas  Transportation  System 

Gas  Pipeline  Rates:  Refund  Obligations 


Gas  Pipeline  Rates.  Staff  Adjustment  Under  Natural  Gas  Policy  Act 
Section  502(c). 

Gas  Pipeline  Rates:  Natural  Gas  PoWcy  Act  Title  III  Transactions 


Oil  Pipeline:  Tariff  Filings 

Records  Retention  Requirements. 


Cogeneration  and  Small  Power  Production 

PURPA  Sectkjn  133:  Cost  of  Retail  Electric  Service 

Format  of  Contract  Summary  for  Applications  for  Certificates  Of  Public 

Convenience  And  Necessity, 
indepentent  Producer  Rate  Change  Or  Initial  Billing  Statement 


Report  of  Utility's  Twenty  Largest  Purchasers 

Gas  Pipeline  Certifrcates:  Annual  Reports  of  System  Flow  Diagrams  and 

System  Capacity. 
Well  Category  Determinations 


Refund  Obligatk>ns  (Producer) 

Recordkeeping  Requirements  for  Certain  Sales  of  Natural  Gas.. 


Gas  Pipeline  Rates:  Incremental  Pricing  Reports 

Gas  Pipeline  Cetificate:  Hinshaw  Exemption 

Reports  on  Pipeline  System  Senrice  Interruptions 

Gas  Pipeline  Certificates:  Environmental  Impact  Statement  (re:  Regula- 
tions Implementing  the  National  Environmental  Policy  Act  of  1969). 
Hydroelectric  Fees  and  Annual  Charges 


Reporting  of  Electric  Energy  Shortages  &  Contingency  Plans  Under 
PURPA  206. 

Emergency  Natural  Gas  Sale,  Transportation  and  Exchange  Transac- 
tions. 

Wellhead  Pricing:  Pricing  Audit 


Power  System  Emergency  Report . 


|FR  Doc.  87-27681  filed  12-1-87;  8:45  am) 

BILUNO  CODE  M5(M)1-M 


OMB 
control  No. 


19020060 


19020061 
19020062 
19020066 
19020070 

19020129 

19020084 


19020085 
19020086 

19020089 
19020098 


19020075 
19020042 
19020109 

19020036 


19020114 
19020005 

19020112 

19020111 
19020124 

19020110 
19020116 
19020004 
19020128 

19020136 


19020138 
19020144 
19020147 

19010286 


Expiration 
date 


04/30/88 


02/29/88 
04/30/88 
03/31/88 
02/29/88 

07/31/89 

03/31/88 


11/30/88 
06/30/88 

05/31/89 
10/31/89 


05/31/88 
09/30/89 
07/31/90 

06/30/90 


12/31/87 
09/30/90 

10/31/89 

12/31/87 
07/31/88 

10/31/87 
12/31/89 
03/31/89 
06/30/89 

06/30/90 


10/31/87 
03/31/89 
07/31/89 


05/31/89 


CFR  citation 


18  CFR  2.79;  157.5- 

157.21,  157.100, 

157.201-157.218; 

159.1;  284.107, 

284.127,284.221 
18  CFR  156.3-156.5 
18  CFR  Part  153 
18  CFR  2  78.  281 
18  CFR  154.38, 

154.61-154.67 
18  CFR  154.201- 

154.213 
18  CFR 

154.38(5)(V)(H); 

270.101:273.301- 

273.302 
18  CFR  Parts  270- 

277.  282.  284,  385. 

Subpart  K 
18  CFR  Part  284  Sub. 

A/D/E/F/H;  284.7- 

284.11,284.102, 

284.106,  284.122, 

284.125,  etc. 
18  CFR  Parts  340- 

345,347 
18  CFR  Parts  125, 

158,  160.1, 

276.108.  277.210, 

225,  356 
18  CFR  Part  292 
18  CFR  Part  290 
18  CFR  250.5. 

157.24(a) 
18  CFR  250.14. 

154.92(a)  &  (b). 

154.94  (f)&(h) 
18  CFR  46.3 
18  CFR  260.8,  and 

284.12 
18  CFR  271.703.  274, 

275 
18  CFR  Part  273 
18  CFR  271.503, 

271.603.271.903 
18  CFR  Part  282 
18  CFR  Part  152 
18  CFR  260.9 
18  CFR  2.80,  2.82, 

157.14 
18  CFR  11.20-11.22. 

11.24.  131.70, 

11.01-11.04,  11.06 
18  CFR  Part  294 

18  CFR  Part  284. 

Subpart  I 
Not  applicable 


10  CFR  205.350- 
205355 
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Federal  Energy  Regulatory 
Commission 

(Ooctwt  No.  GPM-2-eeei 

Forest  OU  Corp^  Petition  for 
Declaratory  Order 

November  25. 1987. 

Take  notice  that  on  October  23, 1987, 
Forest  Oil  Corporation  (Forest)  filerf  a 
petition  for  a  declaratory  order      I 
requesting  the  Commission  to  declare 
that  certain  flexible  pricing  and  quantity 
terms  may  be  included  in  a  contract  for 
the  first  sale  of  new  natural  gas 
produced  from  a  reservoir  located  on  the 
outer  continental  shelf,  consistent  with 
the  requirements  of  section  315(a)(3)  of 
the  NGPA  and  §  277.101  of  the 
Commission's  regulations.  Forest  states 
that  it  has  a  working  interest  in  gas 
reserves  located  in  Eugene  Island  Block 
190,  offshore  Louisiana.  Forest  states 
that  its  lease  covering  this  block  is  a 
"new  lease"  as  defined  in  section  102  of 
the  NGPA,  and  that  the  gas  produced 
from  Block  190  qualifies  as  "new  natural 
gas"  under  section  102(c)  of  the  NGPA. 
Forest  further  states  that,  weather 
permitting,  gas  will  be  available  for 
initial  deliveries  from  Block  190  in  May 
or  )une  1988. 

Forest  states  that  its  interest  in  Block 
190  is  not  currently  subject  to  a  gas 
purchase  contract,  and  that  legal 
uncertainties  concerning  the  15-year 
term  requirements  of  section  315(a)(3)  of 
the  NGPA  and  the  Commission's 
regulations  thereunder  have  hindered 
Forest's  abihty  to  negotiate  a  contract 
covering  Block  190.  Forest  states  diat 
any  contract  it  executes  for  the  sale  of 
gas  from  Block  190  would  include  a  15- 
year  term,  but  that  Forest  and  its 
prospective  purchasers  may  also  desire 
to  include  flexible  quantity  and  pricing 
provisions  that  might  permit  termination 
of  the  contract  prior  to  the  end  of  the  15- 
year  term  in  the  event  the  parties  are 
unable  to  agree  on  price  or  quantity 
terms  applicable  to  future  sales  under 
the  contract.  Forest  further  states  that 
the  parties  desire  to  evaluate  certain 
other  provisions  customarily  included  in 
contracts  for  the  first  sale  of  natural  gas 
that  might  permit  termination  of  the 
contract  prior  to  the  expiration  of  the  15- 
year  terra.  Forest  requests  the 
Commission  to  issue  an  order  declaring 
that  the  contract  provisions  described  in 
its  request  and  attached  as  Appendix  A 
to  that  request  may  be  included  in  a 
contract  for  the  first  sale  of  new  natural 
gas  produced  from  the  OCS  cons  stent 


with  the  provisions  of  section  31S{a)(3| 
of  the  NGPA. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rule  214 
and  211  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
motions  or  protests  should  be  filed 
within  30  days  after  publication  of  this 
notice  in  the  Federal  Register.  All 
protests  filed  will  be  considered,  but 
will  not  serve  to  make  the  proteslants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  mubt  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  87-27686  Filed  12-1-87;  8:45  am) 

BnXING  CODE  6717-01-M 


(Docket  No.  ER86-701-003] 

Kansas  City  Power  &  Light  Co^  Filing 

November  25. 1987. 

Take  notice  that  on  October  23, 1987, 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  its  compliance 
refund  report  pursuant  to  the 
Commission's  order  issued  September 
15, 1987. 

Copies  of  this  filing  were  served  upon 
all  parties  that  were  affected  by  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  2, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casiiell, 
Acting  Secretary. 
|FR  Doc.  87-27684  Rted  12-1-87:  8:45  am) 

BILUNG  CODE  (Tir-OI-M 


(DodMtNo.  ID-2318-OOOI 
Matina  S.  Horner;  Filing 

November  25. 1987 

Take  notice  that  on  November  19. 
1987,  Matina  S.  Homer  filed  an 
application  pursuant  to  section  305(b)  of 
the  Federal  Power  Act  for  Commission 
authorization  to  hold  concurrently  the 
following  positions: 


Position 

Name  of  corporation 

Boston  Edison 

Company. 
Liberty  Mutual  lite 

losuranoa 

Company. 

Public  Utility. 

Director 

Mutual  Lite  Insurance 

Company 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
10, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
.Acting  Secretary. 

jFR  Doc.  87-27685  Filed  12-1-87;  8:45  am) 
OLUNG  CODE  <717-«1-ll 

(Docliet  No.  RP87-144-O01  ] 

Nortttem  Border  Pipeline  Co.; 
Proposed  Changes  in  F.E.R.C.  Gas 
Tariff 

November  27, 1987. 

Take  notice  that  on  November  17, 
1987.  Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  a  part  of  Northern  Border 
Pipeline  Company's  F.E.R.C.  Gas  Tariff, 
Original  Volumes  Nos.  1  and  2  the 
following  tariff  sheets: 

Original  Volume  No.  1 

Substitute  First  Revised  Sheet  No.  120 
Substitute  Original  Sheet  No.  121 
Original  Sheet  No.  122 
Substitute  First  Revised  Sheet  No.  204 

Original  Volume  No.  2 

Substitute  First  Revised  Sheet  No.  11 


Northern  Border  states  that  the 
revised  tariff  sheets  were  filed  to 
comply  with  the  October  21. 1987  letter 
order  issued  by  the  Director,  Office  of 
Pipeline  and  Producer  Regulations  at 
Docket  No.  RP87-144-000. 

Northern  Border  has  requested  that 
the  tariff  sheets  have  an  effective  date 
of  October  21, 1987  to  coincide  with  the 
effective  date  of  tariff  sheets  approved 
in  RP87-144-000.  Copies  of  this  filing 
have  been  sent  to  all  parties  of  record 
and  to  Northern  Border's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Cnpifol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  December  4, 1987.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  D.  Cashell, 
.Acting  Secretary. 

|FR  Doc.  87-27703  Filed  12-1-87;  8:45  am) 
aiLUNG  CODE  crn-oi-M 


(Docket  No.  CP85-18-003] 

Point  Arguello  Natural  Gas  Line  Co.; 
Replacement  Sheet  to  Initial  FERC  Gas 
Tariff 

November  27. 1987 

Take  notice  that  on  November  23. 
1987.  Point  Arguello  Natural  Gas  Line 
Company  (PANGL)  tendered  for  filing  a 
replacement  tariff  for  Original  Sheet  No. 
11  to  Original  Volume  No.  1.  PANGL 
states  that  this  replacement  tariff 
provides  cost  of  service  adjustments  to 
actuals  every  six  months  in  lieu  of  every 
twelve  months. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  7, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  CasheU. 

■4  cling  Secretary 

(FR  Doc.  87-27704  Filed  12-1-87;  8:45  am| 

BILUNG  CODE  8717-01-M 

[Docket  No.  CP87- 196-008) 

Transcontinental  Gas  Pipe  Line  Corp.; 
Corrected  Tariff  Sheet  in  FERC  Gas 
Tariff 

November  27. 1987. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on 
November  9, 1987.  tendered  for  filing 
Second  Revised  Sheet  No.  12-A. 
Superseding  First  Revised  Sheet  No.  12- 
A.  to  correct  Original  Sheet  No.  12-A. 

Transco  states  on  September  17, 1987, 
it  submitted  its  compliance  filing  in  the 
captioned  docket  pursuant  to  Ordering 
paragraph  (O)  of  the  Commission's 
August  18, 1987,  Order  in  Docket  No. 
CP87-196-000. 40  FERC  61,185.  Transco 
furthers  states  that  by  letter  Order  dated 
October  20, 1987,  those  certain  tariff 
sheets  were  accepted  for  filing  to 
become  effective  September  1, 1987. 

Transco  states  that,  due  to  a 
numbering  error,  Original  Sheet  No.  12- 
A  was  one  of  those  tariff  sheets 
accepted.  Transco  submits  an  original 
and  seven  copies  of  Second  Revised 
Sheet  No.  12-A.  Superseding  First 
Revised  Sheet  No.  12-A,  to  reflect  the 
correction  of  this  error.  Transco  states 
that  no  other  changes  have  been  made. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  4, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

(FR  Doc.  87-27705  Filed  12-1-87;  8:45  am] 
■lUJNG  CODE  crtr-ot-M 


rOocfcat  No.  TA8«-1-2»^)00) 

Transcontinental  Gas  Pipe  Line  Corp.; 
Technical  Conference 

November  27, 1987. 

Pursuant  to  the  Commission  order 
dated  October  29. 1987,  a  technical 
conference  will  be  held  to  resolve  the 
issues  raised  in  the  above-captioned 
proceeding.  The  conference  will  be  held 
on  Thursday.  December  10, 1987  at  10:00 
a.m.  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  87-27706  Filed  12-1-87;  8:45  am) 
BILUNG  COOE  6717-01-11 


Western  Area  Power  Admirtlstration 

Floodplain/Wetlands  Determination 
for  ttte  Lovell-Heart  Mountain-Big 
George  69/115-kV  Transmission  Line, 
Park  and  Big  Horn  Counties,  WY 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Public  notice  of  comment 
period. 

summary:  The  Department  of  Energy 
(DOE),  Western  Area  Power 
Administration  (Western),  proposes  to 
install  no  more  than  seven  transmission 
line  structures  within  the  floodplain  of 
the  Shoshone  River,  southwest  of  Lovell, 
Wyoming. 

In  accordance  with  §  1022.14  of  the 
DOE  Procedures  for  Floodplain/ 
Wetlands  Review,  (44  FR  12598), 
Western  will  allow  15  days  for  public 
and  agency  comment  before  issuing  a 
statement  of  findings  for  the  proposed 
floodplain/wetlands  action. 

DATES:  Comments  must  be  submitted  on 
or  before  December  17,  1987. 

ADDRESS:  Comments  should  be 
submitted  to:  Mr.  Mark  N.  Silverman, 
Area  Manager,  Loveland  Area  Office. 
Western  Area  Power  Administration, 
P.O.  Box  3700.  Loveland,  CO  80539. 

FOR  FURTHER  INFORMAnON  CONTACT: 

Mr.  Bill  Melander,  Environmental 
Specialist,  303-490-7231. 

SUPPLEMENTARY  INFORMATION:  Western 
proposes  to  rebuild  the  Lovell-Heart 
Mountain-Big  George  69  kilovoit  (kV) 
Transmission  Line  between  the  Lovell 
Substation,  south  of  Lovell,  Wyoming, 
and  the  Big  George  Substation,  south  of 
Cody,  Wyoming.  The  existing  line  needs 
to  be  rebuilt  because  of  its  deteriorated 
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condition,  its  lack  of  overhead  ground 
wires,  and  its  incapability  to  carry 
projected  winter  loads.  Western 
proposes  to  rebuild  the  existing  line  at 
115-kV  capacity,  initially  energizing  it  at 
6Q-kV,  then  converting  it  to  115-kV 
operation  when  demand  warrants. 

As  part  of  Western's  environmental 
review  process.  Western  is  preparing  an 
environmental  assessment  that       j 
addresses  system  and  routing         ' 
alternatives  to  the  proposed  action  and 
a  floodplain/wetlands  assessment.  The 
results  of  the  assessments  to  date 
indicate  that  regardless  of  the  routing 
alternative  ^elected,  the  floodplain  and 
associated  wetlands  of  the  Shoshone 
River  must  be  traversed  because  the 
terminals  for  the  proposed  project  are 
located  on  opposite  sides  of  the      I 
Shoshone  River.  I 

The  existing  Lovell-Heart  Mountain- 
Big  George  69-kV  Transmission  Line 
traverses  the  floodplain  of  the  Shoshone 
River.  Seven  structures  are  present 
within  the  boundaries  of  the  flood  | 
hazard  zone  as  defined  by  the  National 
Flood  Insurance  Program.  The  number  of 
structures  within  the  floodplain  will  not 
be  increased,  as  the  proposed  action 
will  involve  replacing  existing  structures 
within  the  floodplain.  Therefore,  the 
flow  characteristics  of  the  floodplain 
will  not  be  significantly  altered  by  the 
proposal.  Depending  on  the  structure 
type  designed  for  the  project,  the 
number  of  structures  within  the 
floodplain  could  be  reduced  if  a  single- 
pole  steel  or  concrete  structure  is 
selected  for  the  proposal.  The  floodplain 
of  the  Shoshone  River  is  too  wide  to 
span,  regardless  of  the  structure  type 
selected. 

Wetlands  associated  with  the 
Shoshone  River  floodplain  will  be 
avoided  by  structure  sites  and  access 
ways,  if  practicable.  If  it  is  not  possible 
to  avoid  the  wetlands  associated  with 
the  floodplain.  Western  will  restore 
damaged  wetlands  areas  following 
construction. 

In  accordance  with  §  1022.14  of  the 
DOE  Procedures  for  Floodplain/ 
Wetlands  Review,  Western  has  sent  this 
notice  to  interested  Federal.  State,  and 
local  agencies  and  persons  known  to  be 
interested  in  the  proposed  floodplain/ 
wetlands  action.  Following  the 
publication  of  this  public  notice  in  the 
Federal  Register,  Western  will  allow  15 
days  for  public  and  agency  comment.  At 
the  close  of  the  public  comment  period. 
Western  will  reevaluate  the 
practicability  of  alternatives  to  the 
proposed  floodplain/wetlands  action 
and  the  mitigating  measures,  taking  into 
account  all  substantive  comments 
received.  Western's  decision  concerning 
the  floodplain/wetlands  action  will  be 


documented  in  a  statement  of  findings  in 
accordance  with  §  1022.14  of  the  DOE 
Procedures  for  Floodplain/Wetlands 
Review  and  incorporated  into  Western's 
appropriate  environmental  clearance 
document. 

Issued  in  Golden.  Colorado.  Noveml>er  20. 
1987. 

WUIiam  H.  Clagett 
Administrator. 
|FR  Doc.  87-27682  Filed  12-1-87:  8:45  am] 

BILLING  COO£  MSO-OI-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

lWH-FLR-3297-Sl 

State  and  Local  Assistance;  Grants  for 
Construction  of  Treatment  Works 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  allotment. 

summary:  This  notice  sets  forth  the 
State  allotments  of  additional  fiscal  year 
(FY)  1987  funding  for  the  municipal 
wastewater  treatment  works 
construction  grants  program.  These 
funds  were  made  available  for  allotment 
to  the  States  in  Pub.  L.  No.  100-71.  the 
Supplemental  Appropriations  Act  of 
1987.  July  11. 1987. 

In  Pub.  L.  No.  100-71  Congress 
appropriated  and  made  available  $1.2 
billion  in  funding  for  the  construction 
grants  program.  Of  this  $1.2  billion. 
Congress  transferred  a  total  of  $39 
million  out  of  Construction  Grants  to  be 
used  for  Abatement.  Control,  and 
Compliance  ($27  million)  and  Salaries 
and  Expenses  ($12  million).  After 
national  set-asides  for  Indian  Tribes  and 
the  Marine  Estuary  Reserve  are 
subtracted,  the  remaining  amount  is 
allotted  in  accordance  with  section 
205(c)(3)  of  the  Clean  Water  Act  (the 
Act),  as  amended  by  Pub.  L.  No.  100-4. 

Through  promulgation  of  this  notice 
the  requirements  of  the  Act  are  fulfilled 
and  the  public  is  notified  of  the  amounts 
made  available  to  the  States  for  grants 
to  construct  municipal  wastewater 
treatment  works.  This  notice  also 
explains  an  adjustment  to  the  allotment 
formula  in  section  205(c)(3)  necessitated 
by  laws  affecting  the  funding  status  of 
the  former  Trust  Territories  of  the 
Pacific  Islands. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Dave  Swack,  Program  Management 
Branch,  Municipal  Construction 
Division.  Office  of  Municipal  Pollution 
Control.  (202)  382-5828. 
SUPPLEMENTARY  INFORMATION:  Pub.  L. 

No.  100-71  appropriated  and  made 
available  $1.2  billion  in  additional  FY 


1987  construction  grant  funds,  of  which 
$1,161  billion  remain  after  Congressional 
transfers.  Two  national  set-asides 
(Marine  Estuary  Reservation  and  Indian 
Tribes)  are  subtracted  from  the  amount 
available  prior  to  allotment  to  the 
States.  Finally,  adjustments  to  States' 
allotments  are  made  to  reflect  the 
decreased  amount  of  funding  provided 
to  the  former  Trust  Territories  of  the 
Pacific  Islands. 

The  national  set-asides  and  the 
adjustments  necessitated  by  the  change 
in  status  of  the  former  Trust  Territories 
are  explained  below.  The  amount  of 
additional  FY  1987  funding  that  is  made 
available  to  each  State  is  listed  in  the 
table  at  the  end  of  this  notice. 

Marine  Estuary  Reservation 

Section  205(1)  of  the  Act  provides 
that,  prior  to  making  allotments  among 
the  States,  the  Administrator  shall 
reserve  1  percent  of  sums  appropriated 
for  FY  1987  to  address  water  quality 
problems  in  marine  bays  and  estuaries. 
In  accordance  with  this  provision,  one 
percent  ($11,610,000)  of  the  $1,161  billion 
available  for  allotment  is  set-aside  prior 
to  allotting  funds  to  the  individual 
States.  Section  205(1)  further  stipulates 
that  "Of  the  sums  reserved  under  this 
subsection,  two  thirds  shall  be  available 
to  address  water  quality  problems  of 
marine  bays  and  estuaries  subject  to 
lower  levels  of  water  quality  due  to  the 
impacts  of  discharges  from  combined 
sterm  water  and  sanitary  sewer 
overflows  from  adjacent  urban 
complexes,  and  one-third  shall  be 
available  for  the  implementation  of 
section  320  of  this  Act,  relating  to  the 
national  estuary  program."  Funds  set- 
aside  for  this  program  are  available  for 
obligation  until  September  30, 1988. 

Indian  Tribes 

Section  518(c)  of  the  Act  provides  that 
the  Administrator  shall  reserve  one-half 
of  one  percent  of  the  sums  appropriated 
for  FY  1987  to  make  wastewater 
treatment  grants  to  Indian  tribes.  These 
funds  are  available  for  grants  to  develop 
waste  treatment  management  plans  and 
to  construct  sewage  treatment  works  to 
serve  Indian  tribes.  In  accordance  with 
this  provision,  one-half  of  one  percent 
($5,805,000)  of  the  $1,161  billion 
available  for  allotment  is  set-aside  prior 
to  allocating  funds  to  the  States. 

Trust  Territory  Adjustment 

In  Pub.  L.  No.  99-658.  Congress 
approved  a  Compact  of  Free 
Association  for  the  Trust  Territories' 
members  and  directed,  for  transition 
purposes,  that  the  Trust  Territories 
receive  in  FY  1987  "*  *  *  an  amount  not 
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to  exceed  75  per  centum  of  the  total 
amount  appropriated  for  *  *  * 
[infrastructure]  for  fiscal  year  1986."  At 
the  effective  date  of  this  allotment  the 
Republic  of  Palau.  a  member  of  the  Trust 
Territories,  has  yet  to  ratify  its  Compact 
of  Free  Association.  To  cover  this 
contingency.  Pub.  L  No.  99-239.  section 
105(h)(2)  states  that.  "Upon  the  effective 
date  of  the  Compact,  the  laws  of  the 
United  States  generally  applicable  to  the 
Trust  Territory  of  the  Pacific  Islands 
shall  continue  to  apply  to  the  Republic 
of  Palau  and  the  Republic  of  Palau  shall 
be  eligible  for  such  proportion  of  Federal 
assistance  as  it  would  otherwise  have 
been  eligible  to  receive  under  such  laws 
prior  to  the  effective  date  of  the 
Compact,  as  provided  in  appropriation 
Acts  or  other  Acts  of  Congress."  To 
comply  with  both  Pub.  L.  No.  99-658  and 


Pub.  L.  No.  99-239.  and  given  funding 
previously  allotted  in  FY  1987  (52  FR 
15761),  it  is  necessary  to  decrease  the 
Trust  Territories'  allotment  share  from 
the  appropriation.  Funds  that  otherwise 
would  have  been  allotted  to  the  Trust 
Territories  are  redistributed  to  the 
remaining  States  and  territories  in 
proportion  to  their  respective  shares  of 
the  appropriation.  This  redistribution  is 
accomplished  by  the  new  allocation 
shares  shown  in  the  column  titled 
"Formula  After  Trust  Terr.  Adjustment" 
in  the  table  at  the  end  of  this  notice.  The 
actual  allotments  resulting  from  the 
adjusted  allotment  shares  are  shown  in 
the  column  titled  "State  Allotment. ' 

The  table  below  lists  the  amount  of 
additional  funding  made  available  to 
each  State.  Advices  of  allowance  for 
these  allotments  have  been  issued  by 


the  EPA  Comptroller  and  these 
allotments  are  available  for  obllgatian 
until  September  30. 1988.  Section  205(ni) 
of  the  Act,  added  by  Pub.  L.  No.  100-4. 
allows  a  State  to  make  discrelion.iry 
deposits  into  an  EPA-approved  State 
water  pollution  control  revolving  fund 
(SRF)  of  up  to  50%  of  the  State's 
allotment  from  this  appropriation.  After 
September  30. 1988.  unobligated 
balances  will  be  leallotfed  in 
accordance  with  the  Act  and  EPA 
regulation  40  CFR  35.2010.  Grants  from 
the  allotments  may  be  awarded  as  of  the 
dale  that  advices  of  allowance  are 
issued  to  the  Regional  Administrator  by 
the  Comptroller  of  EPA. 

Dated:  NovRrr.ber  22, 1987. 
Lee  M.  Thomas, 

Administrator 


Fiscal  Year  1987  State  Allotments  From  Additional  S1.161  Billion 


State 


Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District  of  Columbia . 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

MassactHisetts 

Michigan 

MIruiesota 

Mississippi 

Missouri 

Montana „. 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas ....;. 

Utah 


Allotment  formula 


Fomiula  after  trust 
terr  adjustment 


0.011309 

0.006053 

0.006831 

0.006616 

0.072333 

0.008090 

0.012390 

0.004965 

0.004965 

0.034139 

0.017100 

0.007833 

0.004965 

0.045741 

0.024374 

0.013688 

0.009129 

0.012872 

0.011118 

0.007829 

0.024461 

0.034338 

0.043487 

0.018589 

0.009112 

0.028037 

0.004965 

0.005173 

0.004965 

0.010107 

0.041329 

0.004965 

0.111632 

0.018253 

0.004965 

0.056936 

0.008171 

0.011425 

0.040062 

0.006791 

0.010361 

0.004965 

0.014692 

0.046226 

0.005329 


0.011320 

0006059 

0.006838 

0  006622 

0.072403 

0.008098 

0.012402 

0.004970 

0004970 

0.034172 

0.017117 

0.007841 

0.004970 

0.045765 

0.024398 

0.013701 

0.009138 

0.012885 

0.011129 

0.007837 

0.024485 

0.034371 

0.043529 

0018607 

0.009121 

0028064 

0.004970 

0.005178 

0.004970 

0.010117 

0.041369 

0.004970 

0.111741 

0.018271 

0.004970 

0.056991 

0.008179 

0.011436 

0.040101 

0.006798 

0.010371 

0.004970 

0.014706 

0.046271 

0.005334 


State  altotment 


SI  2.945.000 

6.929.000 

7,820,000 

7,573,000 

82,799,000 

9,261,000 

14.183.000 

6.683.000 

5.683,000 

39,079.000 

19.574,000 

8,966,000 

5.683.000 

52,360.000 

27,901,000 

15,669,000 

10.450,000 

14,735,000 

12.727,000 

8.962,000 

28.001.000 

39.307.000 

49.779,000 

21.279.000 

10.431.000 

32.094.000 

5,683,000 

5,922,000 

5,683.000 

11,570.000 

47,309.000 

5,683,000 

127,785.000 

20,894,000 

5,683,000 

65,175,000 

9,353,000 

13,078,000 

45,859,000 

7,774,000 

11,860.000 

5,683.000 

16,818,000 

52,915,000 

6,100,000 
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Fiscal  Year  1987  State  Allotments  From  Additional  $1,161  Billion— Continued 


state 


Vennont „ 

Virginia 

Washington 

West  VirginJa 

Wisconsin 

Wisconsin 

Wyoming 

American  Samoa 

Guam 

Nont)ern  Marianas 

Puerto  Rico 

Pacific  Trust  Territory. 
Virgin  Islands 


Total. 


Marirte  Estuary  Reserve. 
Irxtian  Trit>es 


Total. 


Allotment  formula 


0.004965 

0.0020698 

0.0017588 

0.0015766 

0.0027342 

0.027342 

0.004965 

0.000908 

0.000657 

0.000422 

0.013191 

0.001295 

0.000527 


1.000000 


0.01 
0.005 


Formula  after  trust 
terr  adjustment 


0.004970 

0.0020718 

0.0017605 

0.0015781 

0.0027369 

0.027369 

0.004970 

0.000909 

0.000658 

0.000422 

0.013204 

0.000324 

0.000528 


1000000 


State  allotment 


5,683.000 

23.693.000 

20,133,000 

18.047,000 

31,298.000 

31,298,000 

5,683.000 

1.039,000 

752,000 

483.000 

15,100.000 

371,000 

603,000 


$1,143,585,000 


$11,610,000 
5.805.000 


$1,161,000,000 


|FR  Doc.  87-27655  Filed  12-1-87;  8:45  am| 

BHJJNGCOOE  •SaO-SO-M 


(OPP-50673;  FRL-3297-31 

Issuance  of  Experimental  Pesticide 
Use  Permits;  Motuiy  Chemical 
ai. 


Corp. 


et 


agency:  Environmental  Protection 
Agency  (EPA).  1 

action:  Notice.  | 

summary:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to.  the 
provisions  of  40  CFR  Part  172.  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs,j 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington.  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit. 
SUPnfMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits. 

3125-EUP-193.  Renewal.  MobayJ 
Chemical  Corporation.  Agricultural 
Chemicals  Division.  P.O.  Box  4913. 
Hawthorn  Road.  Kansas  City.  MO 
64120-0013.  This  experimental  use 
permit  allows  the  use  of  300  pounds  of 
the  insecticide  cyano(4-fluoro-3- 
phenoxy-phenyl)methyl-3-(2.2- 
dimethylcyclopropanecarboxylate  bn 


broccoli.  Brussels  sprouts,  cabbage,  and 
cauliflower  to  evaluate  the  control  of 
various  insects.  The  remaining  acreage 
(1,160  acres  originally  authorized)  is 
authorized  only  in  the  States  of  Arizona. 
California,  Florida,  Georgia, 
Massachusetts,  New  Jersey,  New  York, 
North  Carolina.  Oregon.  Pennsylvania. 
Texas.  Virginia.  Washington,  and 
Wisconsin.  The  experimental  use  permit 
was  previously  effective  from  August  1, 
1986  to  August  1. 1987:  the  permit  is  now 
effective  from  August  25, 1987  to 
November  25. 1987.  Temporary 
tolerances  for  residues  of  the  active 
ingredient  in  or  on  broccoli.  Brussels 
sprouts,  cabbage,  and  cauliflower  have 
been  established.  (George  T.  LaRocca. 
PM  15.  Rm.  204.  CM*2,  (703-557-2400)) 
45639-EUP-37.  Nor-Am  Chemical    . 
Company.  3509  Silverside  Road.  P.O. 
Box  7495.  Wilmington,  DE  19803.  This, 
experimental  use  permit  allows  the  use 
of  0.21  pounds  of  the  miticide  3.6,-bis(2- 
chlorophenyl)-l,2,4,5-tetrazine  on  pears 
trees  post-harvest  to  conduct  an 
applicator  exposure  study.  A  total  of  200 
acres  are  involved:  the  program  is 
authorized  only  in  the  State  of 
Washington.  The  experimental  use 

fermit  is  effective  from  September  22. 
987  to  December  8, 1987.  (Dennis 
Edwards.  PM  12.  Rm.  202.  CM«2.  (703- 
557-2386)) 

55947-EUP-l.  Sandoz  Crop  Protection 
Corporation,  341  East  Ohio  St.,  Chicago. 
IL  60611.  This  experimental  use  permit 
allows  the  use  of  309.4  pounds  of  the 
herbicide  prodiamine  on  ornamental 
turf,  ornamental  nursery  crops,  and  non- 
cropland  sites  to  evaluate  the  control  of 
various  weeds.  A  total  of  459  acres  are 
involved;  the  program  is  authorized  in 
the  States  of  Alabama.  Arizona, 


Arkansas,  California,  Colorado, 
Connecticut,  Florida.  Georgia.  Hawaii. 
Illinois.  Indiana.  Iowa,  Kentucky, 
Louisiana,  Maryland,  Massachusetts, 
Michigan.  Minnesota,  Missouri. 
Nebraska.  New  Jersey.  New  York.  North 
Carolina.  Ohio.  Oklahoma,  Oregon. 
Pennsylvania,  Rhode  Island,  South 
Carolina.  Tennessee,  Texas,  Virginia. 
Washington,  and  Wisconsin  and  the 
District  of  Columbia.  The  experimental 
use  permit  is  effective  from  October  7. 
1987  to  October  1, 1988.  (Richard 
Muntfort.  PM  23.  Rm.  237.  CM*2,  (703- 
557-1830)). 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquiries  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 

Authority:  7  U.S.C.  136c. 

Dated:  November  19, 1987. 
Edwin  F.  Tuisworth, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  87-27554  Filed  12-1-87;  8:45  am) 
BILLING  COOE  (SCO-SO-M 


lOPP-240078;  FRL-3297-4) 

State  Registration  of  Pesticides; 
Alabama  et  al. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 
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SUMMARY:  EPA  has  received  notices  of 
registration  of  pesticides  to  meet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
from  30  States.  A  registration  issued 
under  this  section  of  FIFRA  shall  not  be 
effective  for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  finds  it  to 
be  invalid  after  90  days,  a  notice  giving 
that  information  will  be  published  in  the 
Federal  Register. 

DATE:  The  last  entry  for  each  item  is  the 
date  the  State  registration  of  that 
product  became  effective. 

FOR  FURTHER  INFORMATION  CONTACT: 

Owen  F.  Beeder,  Registration  Division 
(TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  Street.  SW.. 
Washington,  DC. 

Office  location  and  telephone  number: 
Rm.  716A.  CM  #2. 1921  Jefferson 
Davis  Highway,  Arlington.  VA  (703- 
557-7893). 

SUPPLEMENTARY  INFORMATION:  This 
notice  only  lists  the  section  24(c) 
applications  submitted  to  the  Agency. 
The  Agency  has  90  days  to  approve  or 
disapprove  each  application  listed  in 
this  notice.  Applications  that  are  not 
approved  are  returned  to  the 
appropriate  State  for  action.  Most  of  the 
registrations  listed  below  were  received 
by  the  EPA  in  August  through  October 
1987.  Receipts  of  State  registrations  will 
be  published  periodically.  Of  the 
following  registrations,  none  involve  a 
changed-use  pattern  (CUP).  The  term 
"changed-use  pattern"  is  defined  in  40 
CFR  162.3{k)  as  a  significant  change 
from  a  use  pattern  approved  in 
connection  with  the  registration  of  a 
pesticide  product.  Examples  of 
significant  changes  include,  but  are  not 
limited  to,  changes  from  a  nonfood  to 
food  use.  outdoor  to  indoor  use.  ground 
to  aerial  application,  terrestrial  to 
aquatic  use.  and  nondomestic  to 
domestic  use. 

Alabama 

EPA  SLNNo.  AL  870008.  Union 
Carbide.  Registration  is  for  Temik  15  G 
Aldicarb  Pesticide  to  be  used  on  pecans 
to  control  aphids  and  mites.  September 
3. 1987. 

Arizona 

EPA  SLNNo.  AZ  87 0018.  Pennwalt 
Corp.  Registration  is  for  Des-I-Cate  to  be 
used  on  alfalfa  (seed  crops  only)  to 
control  potato  vine  and  as  a  harvest  aid. 
August  31, 1987. 


45963 


Arkansas 

EPA  SLNNo.  AR  870007  Mobay 
Corp.  Registration  is  for  Monitor  4  to  be 
used  on  cotton  to  control  aphids,  thrips, 
whiteflies,  armyworms,  cabbage 
loopers,  lygus,  and  mites.  October  26, 
1987. 

California 

EPA  SLNNo.  CA  870017  City  of 
Stockton,  Municipal  Utilities  Dept. 
Registration  is  for  Abate  4-E  to  be  used 
on  sewage  oxidation  ponds  to  control 
aquatic  midge  larvae.  August  18, 1987, 

EPA  SLWNo.  CA  870020.  Santa 
Barbara  County  Department  of 
Agriculture.  Registration  is  for  Orthene 
75S  to  be  used  on  gerberas  (greenhouse 
grown)  to  control  whiteflies,  thrips,  and 
leafminers.  July  21, 1987. 

EPA  SLNNo.  CA  870030.  San  Diego 
County  Department  of  Agriculture, 
Weights  and  Measures.  Registration  is 
for  Pounce  3.2  EC  to  be  used  on 
greenhouse-grown  ornamental  nursery 
stock  and  cut  flowers  to  control 
omnivorous  leaf  roller,  beet  armyworm, 
and  tobacco  budworm.  July  21, 1987. 

EPA  SLNNo.  CA  870031.  Platte 
Chemical  Co.  Registration  is  for  Clean 
Crop  Des-I-Cate  Herbicide  and  Harvest 
Aid  to  be  used  on  alfalfa  grown  for  seed 
to  control  weeds.  July  31, 1987. 

EPA  SLNNo.  CA  870032.  San  Diego 
County  Department  of  Agriculture, 
Weights  and  Measures.  Registration  is 
for  Safer  Insecticidal  Soap  to  be  used  on 
field-  and  greenhouse-grown  herbs  and 
spcies  to  control  aphids,  leafhoppers, 
mites,  plant  bugs,  and  whiteflies.  August 
26, 1987. 

EPA  SLNNo,  CA  870033.  San  Diego 
County  Department  of  Agriculture, 
Weights  and  Measures.  Registration  is 
for  Chipco  26019  Fungicide  to  be  used  on 
field-  and  greenhouse-grown  calla  lillies 
to  control  botrytis.  August  11, 1987. 

EPA  SLNNo.  CA  87  0034.  Humboldt 
County  Agricultural  Commissioner. 
Registration  is  for  Roundup  to  be  used 
on  field-grown  daffodils,  irises,  and 
lillies  to  control  annua]  grasses  and 
broadleaf  weeds.  August  20, 1987. 

EPA  SLNNo,  CA  870035.  California 
Department  of  Water  Resources. 
Registration  is  for  Rodeo  to  be  used  on 
flood  control  channels  to  control  alders, 
poison  oak,  wild  roses,  and  willows. 
August  20, 1987. 

EPA  SLNNo.  CA  870036.  Santa 
Barbara  County  Agricultural 
Commissioner.  Registration  is  for  Knock 
'Um  Off  to  be  used  as  a  harvest  aid  on 
flowers  grown  for  seed.  August  26, 1987. 

EPA  SLNNo.  CA  87  0037,  San  Joaquin 
Cherry  Growers  and  Industrial 
Foundation.  Registration  is  for  Guthion 
50  WP  to  be  used  on  sweet  cherries 


(post  harvest)  to  control  mountain 
leafhoppers  and  cherry  leafhoppers. 
August  27. 1987. 

EPA  SLNNo.  CA  870039.  Siskiyou 
County.  Registration  is  for  Sencor  DF  to 
be  used  on  potatoes  (white  skinned)  to 
control  redroot  pigweed.  August  26, 
1987. 

EPA  SLNNo.  CA  87  0040.  Kern 
County  Agricultural  Commissioner. 
Registration  is  for  Avid  0.15  EC  to  be 
used  on  field  roses  to  control  leafminers 
and  two  spotted  spider  mites. 
September  2, 1987. 

EPA  SLNNo,  CA  87  0042.  San  Diego 
County  Department  of  Agriculture. 
Registration  is  for  Baygon  2%  to  be  used 
on  offices,  buildings,  and  institutions  to 
control  cockroaches  and  crickets. 
September  16, 1987. 

EPA  SLNNo.  CA  870044.  Northrup 
King  Co.  Registration  is  for  Clorox 
Liquid  Bleach  to  be  used  on  pepper  seed 
to  control  bacterial  spot.  September  14, 
1987. 

EPA  SLNNo.  CA  870046.  San  Diego 
County  Department  of  Agriculture. 
Registration  is  for  PT  270  Dursban  to  be 
used  on  office  buildings  and  institutions 
to  control  ants,  mosquitoes,  cockroaches 
and  other  insects.  September  16, 1987. 

EPA  SLNNo.  CA  870047.  Tenneco 
West,  Inc.  Registration  is  for  Roundup  to 
be  used  on  jojoba  to  control  nutsedge, 
perennial  morning  glory,  and  silverleaf 
nightshade.  September  23, 1987. 

EPA  SLNNo.  CA  870049.  Entomology 
Department,  University  of  California. 
Registration  is  for  Uniroyal  Dimilin  25W 
Insect  Growth  Regulator  to  be  used  on 
noncrop  lakes,  ponds,  channels,  etc.  to 
control  midges.  September  21, 1987. 

EPA  SLNNo.  CA  870062.  Merced 
County  Agricultural  Commissioner. 
Registration  is  for  Vydate  L  to  be  used 
on  bell  peppers  to  control  thrips  and 
aphids.  October  1. 1987. 

EPA  SLNNo.  CA  870063.  Monterey 
County  Department  of  Agriculture. 
Registration  is  for  Kerb  50  W  to  be  used 
on  artichokes  to  control  various  weeds. 
October  9, 1987. 

EPA  SLNNo.  CA  87  0065.  Califomi.i 
Department  of  Parks  and  Recreation. 
Registration  is  for  Garlon  4  Herbicide  to 
be  used  on  State  and  Federally  managed 
desert  lands  to  control  tamarisk  trees. 
October  7, 1987. 

EPA  SLNNo.  CA  870066.  Humboldt 
County  Agricultural  Commissioner. 
Registration  is  for  Surflan  A.S.  to  be 
used  on  field-grown  narcissus  and  iris 
bulbs  to  control  broadleaf  weeds. 
October  9, 1987. 

EPA  SLNNo.  CAS?  0067.  Hnmho\d\. 
County  Agricultural  Commissioner. 
Registration  is  for  Truban  25%  EC  to  be 
used  on  field-  and  greenhouse-grown 
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tulips  to  control  pythium.  October  13. 
1987.  I 

Delaware  | 

EPA  SLN  No.  DE  87  0002.  Union 
Carbide.  Registration  is  for  Larvin  SC 
Thiodicarb  Insecticide  to  be  used  on 
sweet  com  to  control  armyworms,  com 
earworms,  and  European  corn  borers. 
August  20, 1987. 

Florida  I 

EPA  SLN  No.  FL  870011.  American 
Cyanamid  Co.  Registration  is  for 
Arsenal  Herbicide  to  be  used  on 
noncrop  fallow  areas  to  control 
Brazilian  peppertree  and  melaleuca.  July 
30, 1987. 

EPA  SLN  No.  FL  87  0012.  ICI 
Americas.  Inc.  Registration  is  for 
Gramoxone  Super  Paraquat  Herbicide  to 
be  used  on  avacados  to  control  1 

balsamapple  vine  annual  weeds.  July  30. 
1987. 

EPA  SLN  No.  FL  870013.  ICI 
Americas.  Inc.  Registration  is  for 
Gramoxone  Super  Paraquat  Herbicide  to 
be  used  on  lettuce  (post  emergency)  to 
control  annual  broadleaf  weeds  and 
grasses.  July  30. 1987.  j 

EPA  SLN  No.  FL  87  0014.  ICI  | 

Americas.  Inc.  Registration  is  for 
Gramoxone  Super  Paraquat  Herbicide  to 
be  used  on  bahiagrass  to  control 
emerged  little  barley.  July  30, 1987. 

EPA  SLN  No.  FL  87  0015.  ICI 
Americas.  Inc.  Registration  is  for 
Gramoxone  Super  Paraquat  Herbicide  to 
be  used  on  melons  to  control  weeds.  July 
29. 1987. 

EPA  SLN  No.  FL  87  0016.  D.A.  Darnell 
Co..  Public  Health  Products.  Registration 
is  for  Pharaoh  Guard  to  be  used  on 
nonfood  areas  of  hospitals,  nursing 
homes,  and  day  care  centers  to  control 
foraging  ants.  August  20. 1987. 


Georgia 

EPA  SLN  No.  GA  870006.  Dow 
Chemical.  Registration  is  for  Lorsban  4E 
Insecticide  to  be  used  on  peanuts  to 
control  wireworms.  October  19, 1987. 

Hawaii 

EPA  SLN  No.  HI  87 0004.  Hawaii 
Macadamia  Nut  Association 
Registration  is  for  Orthene  75  S  to  be 
used  on  Macadamia  nuts  to  control 
thrips.  September  21. 1987. 


Idaho 

EPA  SLN  No.  ID  87  0019.  Pennwalt 
Corp.  Registration  is  for  Des-I-Cate  to  be 
used  on  alfalfa  to  control  various  weeds. 
August  27, 1987. 

Louisiana  I 

EPA  SLN  No.  LA  87  0009.  American 
Cyaaamid  Co-  Registratioin  is  for 


Chopper  Herbicide  to  be  used  on 
forestry  land  to  control  brush  and 
woody  species.  August  17, 1987. 

EPA  SLN  No.  LA  87  0010.  Mobay 
Corp.  Registration  is  for  Furadan  4F  to 
be  used  on  sorghum  and  corn  grown  for 
grain  or  forage  to  control  chinch  bug 
aphids  and  corn  rootworms.  August  18, 
1987. 

EPA  SLN  No.  LA  87  0011.  Mobay 
Corp.  Registration  is  for  Furadan  4F  to 
be  used  on  sugarcane  to  control 
wireworms.  September  17. 1987. 

Maine 

EPA  SLN  No.  ME  87  0001.  Inter-Ag 
Corp.  Registration  is  for  Esteron  99 
Concentrate  to  be  used  on  blueberries  to 
control  lambkill  and  woody  weeds.  July 
29. 1987. 

Minnesota 

EPA  SLN  No.  MN  87  0002.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Diquat  Herbicide  H/A  to  be  used  on 
potatoes  for  desiccation  to  facilitate 
harvest.  Julv  27, 1987. 

EPA  SLN  No.  MN  87  0003.  University 
of  Minnesota.  Registration  if  for  Diquat 
2L  to  be  used  on  birdsfoot  trefoil  seed 
crop  for  desiccation  of  foliage  prior  to 
harvest.  August  5. 1987. 

Mississippi 

EPA  SLN  No.  MS  870006.  ICI 
Americas.  Inc.  Registration  is  for 
Gramoxone  Super  Paraquat  Herbicide  to 
be  used  on  soybeans  to  control  red  rice. 
April  8. 1987. 

Montana 

EPA  SLN  No.  MT  87  0004.  Gustafson. 
Inc.  Registration  is  for  Gustafson  Flo-Pro 
IMZ  Flowable  Systemic  Fungicide  to  be 
used  on  wheat  and  barley  to  control 
common  root  rot  and  bariey  leaf  stripe. 
July  27. 1967. 

EPA  SLN  No.  MT  87  0005.  Platte 
Chemical  Go.  Registration  if  for  Clean 
Crop  Trifluralin  4  EC  to  be  used  on 
rapeaseed  to  control  certain  annual 
grasses  and  broadleaf  weeds.  August  14. 
1987. 

Nevada 

EPA  SLN  No.  NV  87  0009.  Uniroyal 
Chemical  Co..  Inc.  Re^stration  is  for 
Comite  to  be  used  on  mint  control 
spotted  spider  mite  complex.  July  30, 
1987. 

EPA  SLN  No.  NV  87  0010.  Nevada 
Department  of  Agriculture.  Registration 
is  for  Gramoxone  Super  Herbicide  to  be 
used  on  alfalfa  seed  crops  as  a 
preharvest  crop  desiccant.  July  31, 1987. 

EPA  SLN  No.  NV  87  0012  Elanco 
Products  Co.  Registration  is  for  Treflan 
TR-10  to  be  used  on  alfalfa  to  control 
various  weeds.  October  2. 1987. 


New  Hampshire 

EPA  SLN  No.  NH  87  0005.  Pfizer.  Inc. 
Registration  is  for  Terramycin  Tree 
Injection  Formula  to  be  used  on  pear 
trees  to  control  peach  X-disease.  August 
18. 1987. 

New  lersey 

EPA  SLN  No.  NJ  87  0004.  Hartz 
Mountain  Industries,  Inc.  Registration  is 
for  Rodeo  Aquatic  Herbicide  to  be  used 
on  meadowlands  to  control  phragmites. 
September  16, 1987. 

New  Mexico 

EPA  SLN  No.  NM  87  0008.  American 
Cyanamid  Co.  Registration  is  for 
Arsenal  Herbicide  to  be  used  on 
noncrop  and  fallow  areas  to  control 
woody  species  salt  and  cedar.  June  3. 
1987. 

North  Dakota 

EPA  SLN  No.  ND  87  0011.  Gustafson. 
Inc.  Registration  is  for  Gustafson  Flo-Pro 
IMZ  Flowable  Systemic  Fungicide  to  be 
used  on  wheat  and  barley  to  control 
common  root  rot  and  barley  leaf  strips. 
August  24. 1987. 

Oregon 

EPA  SLN  No.  OR  87  0010.  American 
Cyanamid  Co.  Registration  is  for 
Arsenal  Herbicide  to  be  used  on  forestry 
lands  to  control  higleaf  maple  and  red 
alder.  August  18. 1987. 

EPA  SLN  No.  OR  87  0012.  Union  Oil 
Co.  of  California.  Registration  is  for 
Enquik  to  be  used  on  vineyards,  tree 
fruit,  and  luit  crops  to  control  suckers. 
October  2, 1987. 

Pennsylvania 

EPA  SLN  No.  PA  870607  FMC  Corp. 
Registration  is  ktr  Carbamate  WDG  to 
be  used  on  grapes  lo  control  black  rot. 
September  23, 1987. 

Puerto  Rico 

EPA  SLN  No.  PR  87  0007  Dow 
Chemical  Inter-American,  Ltd. 
Registration  is  for  Tordon  101  to  be  used 
on  pasture  land  to  control  various 
weeds.  August  21. 1987. 

South  Dakota 

EPA  SLN  No.  SD  87  0005.  Sandoz 
Crop  Protection  Corp.  Registration  is  for 
Banvel  Herbicide  to  be  used  on  various 
crops  to  control  broadleaf  weeds 
between  cropping.  August  6, 1987. 

EPA  SLN  No.  SD  87  0006.  Dow 
Chemical  Co.  Registration  is  for  Lorsban 
4E  Insecticide  to  be  used  on  perennial 
grass  seed  crops  to  control  billbugs. 
outworks,  and  aphids.  September  15, 
1987. 
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EPA  SLN  No.  SD  87  0007.  Mobay 
Corp.  Registration  is  for  Di-Syston  to  be 
used  on  native  and  tame  grass  to  control 
aphids.  September  18, 1987. 

Tennessee 

EPA  SLN  No.  TN  87  0010.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Diquat  Herbicide  to  be  used  on  fresh 
water  lakes,  reservoirs,  rivers,  drainage, 
and  flood  control  canals  to  control 
submerged  weeds.  October  9, 1987. 

Texas 

EPA  SLN  No.  TX  87  0004.  Gustafson, 
Inc.  Registration  is  for  Gustafson  Apron 
Dust  Seed  Protectant  Fungicide  to  be 
used  on  seed  dressing  to  control 
systemic  downy  mildews.  August  19, 
1987. 

Utah 

EPA  SLN  No.  UT  87  0002.  Elanco 
Products  Co.  Registration  is  for  Treflan 
TR-10  to  be  used  on  alfalfa  to  control 
various  weeds.  August  31, 1987. 

Virginia 

EPA  SLN  No.  VA  870007.  Chevron 
Chemical  Co.  Registration  is  for  Orthene 
75S  Soluble  Powder  to  be  used  on 
Southern  Pine  Seed  Orchards  to  control 
slash  pine  flower  thrips.  September  24, 
1987. 

EPA  SLN  No.  VA  870008.  Ciba-Geigy 
Corp.  Registration  is  for  Ridomil  2E 
Fungicide  to  be  used  on  beans  to  control 
pythium  blight.  September  29, 1987. 

Washington 

EPA  SLN  No.  WA  870031.  Unocal 
Corp.  Registration  is  for  N-Tac 
Desiccant/Herbicide  to  be  used  on  peas 
and  lentils  as  a  preharvest  desiccant. 
July  28, 1987. 

EPA  SLN  No.  WA  870032.  Helena 
Chemical  Co.  Registration  is  for  Helena 
Dimethoate  267  EC  to  be  used  on 
cherries  to  control  cherry  fruit  flies. 
August  17, 1987. 

EPA  SLN  No.  WA  870033.  Helena 
Chemical  Co.  Registration  is  for  Helena 
Dimethoate  25%  WP  to  be  used  on 
grapes  to  control  grape  leafhoppers  and 
Pacific  spider  mites.  August  17, 1987. 

EPA  SLN  No.  WA  870034.  J.R.  Simplot 
Co.  Registration  is  for  Metam  to  be  used 
on  potatoes  to  control  root  knot 
nematode  and  verticillium  dahliae. 
August  18, 1987. 

EPA  SLN  No.  WA  870035.  American 
Cyanamid  Co.  Registration  is  for 
Arsenal  Herbicide  to  be  used  on  forestry 
land  to  control  bigleaf  maple  and  red 
alder.  August  18, 1987. 

EPA  SLN  No.  WA  870036.  Pennwalt 
Corp.  Registration  is  for  Des-I-Cate  to  be 
used  on  alfalfa  grown  for  seed  to  control 
various  weeds.  August  28. 1987. 


EPA  SLN  No.  WA  870037.  ICI 
Americas,  Inc.  Registration  is  for 
Gramoxone  Super  Herbicide  to  be  used 
on  winter  wheat  only  to  control 
volunteer  rye  and  downy  brome 
(cheatgrass).  September  9, 1987. 

EPA  SLN  No.  WA  870038.  ICI 
Americas,  Inc.  Registration  is  for 
Gramoxone  Super  Herbicide  to  be  used 
on  alfalfa  to  control  certain  grass  and 
broadleaf  weeds.  September  9. 1987. 

EPA  SLN  No.  WA  870039.  ICI 
Americas,  Inc.  Registration  is  for 
Gramoxone  Super  Herbicide  to  be  used 
on  alfalfa  to  control  certain  grass  and 
broadleaf  weeds.  September  9, 1987. 

EPA  SLN  No.  WA  870040.  ICI 
Americas,  Inc.  Registration  is  for 
Gramoxone  Super  Herbicide  to  be  used 
on  alfalfa  to  control  certain  broadleaf 
weeds.  September  9, 1987. 

EPA  SLN  No.  WA  870041.  ICI 
Americas,  Inc.  Registration  is  for 
Gramoxone  Super  Paraquat  to  be  used 
on  dormant  mint  to  control  emerged  and 
annual  broadleaf  weeds  and  grasses. 
September  9, 1987. 

Wisconson 

EPA  SLN  No.  WI 87  0005.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Diquat  Herbicide  H/A  to  be  used  on 
potato  plants  for  desiccation  to  facilitate 
harvest.  July  31, 1987. 

EPA  SLN  No.  WI  87  0006.  E.L  du  Pont 
de  Nemours  &  Co.,  Inc.  Registration  is 
for  Du  Pont  Vydate  L  Insecticide/ 
Nematicide  to  be  used  on  mint  to  control 
mint  nematodes  and  root  lesion 
nematodes.  June  10, 1987. 

(Sec.  24  as  amended,  92  Stat.  835  (7  U.S.C. 
136)) 

Dated:  November  20. 1987. 

Douglas  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 
|FR  Doc.  87-27555  Filed  12-1-87;  8:45  am) 

BILUNG  COOC  6S60-0S-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  Information  Collection 

submitted  to  0MB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

Title  of  Information  Collection: 
Survey  of  Impact  of  Market  Downturn 
on  Selected  Banks. 

Background:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  the  FDIC  hereby  gives  notice  that  it 


has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  above. 

ADDRESS:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Robert  Fishman,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  and  to  Margaret  M.  Olsen, 
Deputy  Executive  Secretary,  Federal 
Deposit  Insurance  Corporation, 
Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  should  be 
submitted  on  or  before  December  17. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  a  copy  of  the  submission 
should  be  sent  to  Margaret  M.  Olsen, 
Deputy  Executive  Secretary,  Federal 
Deposit  Insurance  Corporation, 
Washington,  DC  20429,  telephone  (202) 
898-3812. 

summary:  The  FDIC  is  requesting  OMB 
approval  of  a  one-time  telephone  sur\'ey 
of  approximately  215  insured  state 
nonmember  banks  in  order  to  determine 
whether  the  recent  stock  market 
downturn  affected  the  banks  and  their 
local  economies.  The  FDIC  will  use  this 
information  in  its  supervisory  and 
regulatory  program  planning.  It  is 
estimated  that  the  total  reporting  burden 
on  the  respondents,  collectively,  will  be 
18  hours. 

Dated:  November  20. 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
(PR  Doc.  87-27615  Filed  12-1-87;  8:45  am) 

BILLING  COOE  6714-01-M 


Information  Collection  Submitted  to 
OMB  for  Review 

agency:  Federal  Deposit  Insurance 
Corporation. 

action:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

Title  of  Information  Collection: 
Reporting  on  Deposits  Placed  by  Deposit 
Brokers  and  Financial  Institutions  (OMB 
No.  3064-0074). 

Background:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  Chapter 
35),  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  above. 
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ADDRESS:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Robert  Fishman.  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  and  to  Margaret  M.  Olsen. 
Deputy  Executive  Secretary.  Federal 
Deposit  Insurance  Corporation. 
Washington,  DC  20429.  I 

Comments:  Comments  on  this 
collection  of  information  should  be 
submitted  on  or  before  December  17. 
1987.  ! 

FOR  FURTHER  MFOMtATION  COMTACT: 
Requests  for  a  copy  of  the  submission 
should  be  sent  to  Margaret  M.  Olsen. 
Deputy  Executive  Secretary,  Federal 
Deposit  Insurance  Corporation. 
Washington.  DC  20429.  telephone  (202) 
898-3812. 

summary:  The  FDIC  is  requesting  OM6 
to  extend,  for  a  three-year  period,  the 
collection  of  information  imposed  on 
insured  banks  by  §  304.6  of  FDIC's 
regulations,  12  CFR  304.6  (OMB  No. 
3064-0074).  with  a  revised  frequency. 
The  FDIC  is  changing  from  monthly  to 
quarterly  the  frequency  with  which  each 
FDIC  insured  bank  with  combined  fully 
insured  brokered  deposits  and  fully 
insured  deposits  placed  directly  by 
depository  institutions  in  excess  of 
either  the  bank's  total  capital  and 
reserves  or  five  percent  of  the  bank's 
total  deposits  must  report  its  holdings  of 
such  deposits  to  the  FDIC.  The  aggregate 
annual  burden  for  this  collection  is 
estimated  to  be  2.876  hours,  a  reduction 
of  5.734  hours  annually. 


Dated:  November  25. 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  RobioMn. 

Executive  Secretary.  | 

(FR  Doc.  87-27699  Filed  12-1-67;  8:45  am]  ' 

WLUNG  COOC  6714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

NUCLEAR  REGULATORY 
COMMISSION 


Interim-Use  Document;  Criteria  for 
Preparation  and  Evaluation  of 
Radiological  Emergency  Reaponae 
Plaas  and  Preparednees  in  Supftert  of 
riurlniif  Power  Plants  <C«-iteria  for 
Utility  Offsite  Planning  and  i 

Preparedness  | 

The  Nuclear  Regulatory  Commission 
(NRC)  and  the  Federal  Emergency 
Management  Agency  (FEMA)  have 
jointly  developed  an  interim-use 
document  entidedt  Criteria  for 
Preparation  and  Evaluation  of 
Radiological  Emergency  Response  Plans 


and  Preparedenss  in  Support  of  Nuclear 
Power  Plants  (Criteria  for  Utility  OfTsite 
Planning  and  Preparedness).  The 
document  has  been  published  as 
Supplement  1  to  NUREG-0654/FEMA-     ' 
REP-1.  Rev.  1.  The  guidance  contained 
in  this  document  is  to  be  used  for  the 
development,  review  and  evaluation  of 
offsite  utility  radiological  emergency 
planning  and  preparedness  for  accidents 
at  commercial  nuclear  power  plants.  It 
applies  to  situations  in  which  State  and/ 
or  local  governments  decline  to 
participate  in  the  planning  and 
preparedness  process  for  such 
accidents.  This  document  is  available 
for  interim  use.  public  review  and 
comment. 

While  this  document  contains  changes 
and  additions  to  the  evaluation  criteria 
of  NUREG-0654/FEMA-REP-l,  Rev.  I. 
no  changes  have  been  made  to  its  16 
planning  standards.  The  existing 
evaluation  criteria  have  been  modified 
to  address  utility-developed 
compensatory  measures  resulting  from 
the  non-participation  of  State  and/or 
local  governments  in  emergency 
plarming  and  preparedness. 

One  free  copy,  to  the  extent  of 
available  supply,  is  obtainable  by 
writing  to:  Document  Control  Branch. 
Distribution  Section.  Office  of 
Administration  and  Resources 
Management.  US.  Nuclear  Regulatory 
Commission.  Washington.  E>C  20555. 

Comments  should  be  sent  by  February 
29, 1988  to:  David  Meyer,  Chief,  Rules 
and  Procedures  Branch.  Mail  Stop  4000 
MNBB.  Washington.  DC  20555. 
Comments  may  be  sent  through  the  mail 
or  hand-carried  to  this  address  between 
the  hours  of  7:30  a.m.  to  4:15  p.m. 
FOR  FURTHER  INFORMATION  CONTACT. 
Marshall  E.  Sanders.  Chief.  Program 
Development  Branch,  Technological 
Hazards  Division,  Federal  Emergency    , 
Management  Agency.  500  C  Street  SW.. 
Washington,  DC  20472  (telephone:  202- 
646-2861);  or  David  B.  Matthews,  Chief, 
Emergency  Preparedness  Branch, 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555  (telephone:  301- 
492-9647). 

Dated  this  19th  day  of  November.  1987,  at 
Washington,  DC 
Frank  f .  Congel. 

Director.  Divisrcm  of  Radiation  Protpction  and 
Emergency  Preparedness.  Office  of  Nuclear 
Reactor  Regulations.  U.S.  Nuclear  Regulatory 
Commission. 
Richard  W.  Krtmm. 

Assistant  Associate  Director.  Office  of 
Natural  and  Technological  Hazards.  State 
and  Local  Programs  and  Support,  Federal 
Emergency  Management  Agency. 
(FR  Doc.  87-27112  Filed  11-27-87;  8:45  am) 

BIUJNG  CODE  671t-20-M 


FEDERAL  MARJTIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washhigton.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  W  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  213-010942-001. 

Title:  Barber  Blue  Sea/ScanCarriers 
Agreement. 

Parties: 

Barber  Blue  Sea 

ScanBarber  A/S 

ScanCarriers 

Synopsis:  The  proposed  amendment 
authorizes  the  parties  to  divide  net 
results  and  to  agree  upon  rates,  terms 
and  conditians  for  cargoes  moving  on 
voyages  as  to  which  net  results  are 
divided.  It  also  adds  a  provision  to 
protect  ScanCarriers  against  a  possible 
deterioration  of  its  net  results  due  to  an 
increase  in  the  number  and  capacity  of 
vessels,  and  the  frequency  of  sailings. 

By  Order  of  the  Federal  Maritime 
Commission. 
Dated:  November  27, 1987. 

loseph  C.  Polking. 

Secretary. 

[FR  Doc.  87-27629  Fried  12-1-87:  8:45  am] 

BtLUNG  CODE  S710-01-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and    . 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  fbe  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
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appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-004068-001. 
Title:  Puerto  Rico  Ports  Authority 
Terminal  Agreement. 
Parties: 

Puerto  Rico  Ports  Authority 
International  Shipping  Agency,  Inc. 

Synopsis:  The  proposed  agreement 
renews  the  basic  agreement  for  the 
lease  of  the  berthing  platform  of  Pier 
#11,  warehouse  space,  ramp  area  and 
open  space.  The  agreement  will 
terminate  on  October  11, 1988. 

By  Order  of  the  Federal  Maritime 
Cummission. 

loseph  C.  PoUung, 

Secretary. 

Dated:  November  27. 1987. 
[FR  Doc.  87-27630  Filed  12-1-87;  8:45  am] 

BILUNG  CODE  6730-01-M 


Security  for  the  Protection  of  tfie 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance);  Aloha  Pacific  Cruises 
Limited  Partnership  et  al. 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
.Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Pub.  L  89-777  (80  Stat.  1357. 1358)  and 
Federal  Maritime  Commission  General 
Order  20.  as  amended  (46  CFR  Part  540): 
Aloha  Pacific  Cruises  Limited 
Partnership,  and  S.S.  Monterey 
Limited  Partnership,  c/o  James  L 
Kurtz.  P.C.  Dickinson,  Wright.  Moon. 
Van  Dusen  &  Freeman,  1901  L  Street, 
NW..  Suite  801.  Washington.  DC 
20036. 
Joseph  C.  Polking, 
Secretary. 

Dale:  November  27. 1987. 
|FR  Doc.  87-27631  Filed  12-1-87;  8:45  am) 
BILUNG  cooe  CTaO-OI-M 


Security  for  the  Protection  of  the 
Public  to  Meet  Liability  Incurred  for 
Death  or  Injury  to  Passengers  or  Other 
Persons  on  Voyages;  Issuance  of 
Certificate  (Casualty);  Discovery 
Cruises,  Inc.  et  al. 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 


Liability  Incurred  for  Death  or  Injury  to 
Passenger  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Pub.  L  89-777  (80  Stat.  1356, 1357)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (48  CFR  Part  540): 
Discovery  Cruises,  Inc.,  Discovery 
Cruises,  Ltd..  and  Bajamar  Shipping, 
Ltd.,  c/o  Holland  &  Knight,  1200 
Brickell  Avenue.  Miami.  Florida  33131. 
loseph  C.  Polking. 
Secretory. 

Date:  November  27, 1978. 
|FR  Doc.  87-27632  Filed  12-1-87;  8:45  amj 

BILUNG  COOE  STSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  87C-0316I 

Filing  of  Color  Addithre  Petition; 
Hoffmann-La  Roche,  Inc. 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Hoffmann-La  Roche.  Inc.,  has  filed 
a  petition  proposing  that  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  astaxanthin 
as  a  color  additive  in  the  feed  of 
salmonid  fish, 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Leginus,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-426-5487. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug  and  Cosmetic 
Act  (sec.  706(d)(1).  74  Stat.  402-403  (21 
U.S.C.  376(dJ(l))),  notice  is  given  that  a 
petition  (CAP  7C0211)  has  been  filed  by 
Hoffmann-La  Roche.  Inc.,  340  Kingsland 
St.,  Nutley.  NJ  07110.  proposing  that  Part 
73  of  the  color  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
astaxanthin  as  a  color  additive  in  the 
feed  of  salmonid  fish. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  2S.40(c). 


Dated:  November  19. 1987. 

Richard  J.  Ronk, 

Acting  Director.  Center  for  Food  Safely  and 
Applied  Nutrition. 

(FR  Doc.  87-27607  Filed  12-1-87;  8:45  am) 

BILUNG  COOE  4160-OI-M 


(Docket  No.  87F-0366] 

Ciba-Geigy  Corp^  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  tris(2,4.-di-tert- 
butylphenyl)pho8phite  as  a  stabilizer  in 
lubricants  with  incidental  food  contacL 

FOR  FURTHER  INFORMATION  CONTACT 

Gillian  Robert-Baldo.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration.  200  C  St. 
SW..  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  8B4046)  has  been  filed  by 
Ciba-Geigy..  Three  Skyline  Dr.. 
Hawthorne,  NY  10532.  proposing  that 
§  178.3570  Lubricants  with  incidental 
food  contact  (21  CFR  178.3570)  be 
amended  to  provide  for  the  safe  use  of 
^/•/s^.?,4-£//-fert-butylphenyl)phosphite  as 
a  stabilizer  in  lubricants  with  incidental 
food  contact. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  19, 1987 

Richard  J.  Ronk, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  87-27608  Filed  12-1-87;  8:45  am) 

BHJJNG  CODE  41<»mt-M 


[Docket  Na  87F-0333] 

Keico  Dhdsion  of  Merck  A  Co.,  Inc.; 
Filing  of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 


45868 
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action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Keico  Division  of  Merck  &  Co..  Inc.. 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  gellan  gum  as 
a  stabilizer  and  thickener  in  foods, 
generally. 

FOR  FURTHER  INFORMATION  CONTACT. 
Blondell  Anderson.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334). 
Food  and  Drug  Administration.  200  C  St. 
SW..  Washington.  DC  20204.  202^72- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  7A4022)  has  been  filed  by 
Kelco  Division  of  Merck  &  Co.,  8355 
Aero  Dr..  San  Diego.  CA  92123. 
proposing  that  21  CFR  Part  172— Food 
Additives  Permitted  for  Direct  Addition 
to  Food  for  Human  Consumption  be 
amended  to  provide  for  the  safe  use  of 
gellan  gum  as  a  stabilizer  and  thickener 
in  foods,  generally. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c).  , 

Dated:  November  19. 1987. 
Rkhatd  |.  Rook. 

Acting  Director,  Center  for  Food  Sofett  and 
Applied  Nutrition. 
(FR  Doc.  87-27609  Filed  12-1-87;  8:45  ^m| 

BUXINQ  com  41S0-01-M 


tDoeketNa87N-02291 

Opportunity  for  Hearing  on  Proposal 
to  Wittidraw  Approval  of  a  New  Drug 
Application  for  an  Anthelmintic  Drug 
Product 

AOENCv:  Food  and  Drug  Administration. 
ACnow:  Notice. 

summary:  The  Food  and  Drug      I 
Administration  (FDA)  is  providing  an 
opportunity  for  hearing  on  a  proposal  to 
withdraw  approval  of  a  new  drug 
application  (NDA)  for  an  anthelmintic 
drug  product  that  has  been  established 
as  generally  recognized  as  safe  and 
effective  in  a  final  over-the-counter 
(OTC)  drug  monograph  under  21  CFR 
Part  330  and  is  no  longer  considered  to 
be  a  "new  drug"  as  defined  in  section 


201(p)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act).  Products  that  are 
not  considered  "new  drugs"  do  not 
require  an  approved  NDA  for  marketing. 
dates:  Hearing  requests  are  due  on 
January  4, 1988:  data  or  information  in 
support  of  hearing  requests  are  due  on 
February  1, 1988. 
ADDRESS:  Requests  for  hearing, 
supporting  data,  and  other  comments 
should  be  identified  with  Docket  No. 
87N-0229,  and  submitted  to:  Dockets 
Management  Branch  (HFA-305).  Rm.  4- 
62.  Food  and  Drug  Administeration.  5600 
Fishers  Lane,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Giibertson,  Center  for  Drug 
Evaluation  and  Research  (HFN-210). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  1. 1986  (51  FR 
27756).  FDA  published  a  final 
monograph  for  OTC  anthelmintic  drug 
products.  That  monograph  became 
effective  on  February  2, 1987,  and 
establishes  the  conditions  under  which 
OTC  anthelmintic  drug  products  are 
generally  recognized  as  safe  and 
effective  and  are  not  misbranded.  and 
which  therefore  may  be  marketed 
without  an  approved  NDA.  After 
Februarj-  2, 1987,  and  OTC  anthelmintic 
drug  product  must  either  comply  with 
such  conditions  or,  if  it  does  not,  be 
considered  a  new  drug  and  be  shown  to 
be  safe  and  effective  and  not 
misbranded  for  its  claimed  uses 
pursuant  to  an  approved  NDA. 

Section  201(p)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  321(p))  defines  a  "new  drug  as 
"any  drug"  *  *  *  the  composition  of 
which  is  such  that  such  drug  is  not 
generally  recognized,  among  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  the  safety  and 
effectiveness  of  drugs,  as  safe  and 
effective  for  use  under  the  conditions 
prescribed,  recommended,  or  suggested 
in  the  labeling  thereof,  *  *  *  ;  or  *  *  *  has 
become  so  recognized,  but  which  has 
not,  otherwise  than  in  such 
investigations,  been  used  to  a  material 
extent  or  for  a  material  time  under  such 
conditions."  Under  section  505(a)  of  the 
act  (21  U.S.C.  355(a)).  a  new  drug  may 
not  be  introduced  or  delivered  for 
introduction  into  interstate  commerce 
unless  an  approved  application  is 
effective  with  respect  to  such  drug. 

It  is  unnecessary  for  any  manufacturer 
or  distributor  of  a  drug  product  that 
complies  with  the  requirements  of  the 
final  OTC  drug  monograph  to  submit  a 
supplemental,  abbreviated,  or  full  NDA 
covering  such  a  product.  In  accordance 


with  21  CFR  330.10,  any  such  product 
may  lawfully  be  marketed  without  an 
approved  NDA.  Accordingly, 
reformulation  and/or  relabeling,  without 
prior  agency  approval,  to  meet  the 
requirements  of  the  final  OTC  drug 
monograph  is  sufficient  for  the  lawful 
marketing  of  any  OTC  anthelmintic  drug 
product  subject  to  the  monograph. 

The  agency  has  classified  gentian 
violet  and  hexylresorcinol  as 
nonmonograph  ingredients  for 
anthelmintic  use.  All  NDA's  for  the  use 
of  these  ingredients  as  an  anthelmintic 
have  been  withdrawn  prior  to  the 
publication  of  this  notice. 

One  prescription  drug  product  subject 
to  an  NDA  was  submitted  by  its 
manufacturer  for  consideration  under 
the  OTC  drug  review.  The  ingredient 
and  all  the  indications  for  use  that  were 
subject  to  that  NDA  are  now  included  in 
the  final  monograph  for  OTC 
anthelmintic  drug  products.  This  drug 
product  when  marketed  pursuant  to  the 
conditions  of  the  final  monograph  for 
OTC  anthelmintic  drug  products  is  no 
longer  a  new  drug  and,  therefore,  is  not 
eligible  for  an  NDA  under  section  505  of 
the  act  (21  U.S.C.  355).  Accordingly,  the 
agency  is  proposing  to  withdraw 
approval  for  the  following  NDA  for  this 
product. 
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NDA 


Ofug 


16-683 


I  Antiminth  (Pyrantel 
I     Pamoate) 


Firm 


Roeng  Oivisron  Pteer, 
New  York,  NY  10017 


Therefore,  notice  is  hereby  given  to 
the  holder  of  the  NDA  identified  above 
and  all  other  interested  persons  that  the 
Director  of  the  Center  for  Drug 
Evaluation  and  Research,  proposes  to 
issue  an  order  under  section  505(e)  of 
the  act  (21  U.S.C.  355(e)),  withdrawing 
approval  of  the  NDA  and  all 
amendments  and  supplements  thereto. 
The  Director  is  proposing  to  withdraw 
this  NDA  on  the  grounds  that  FDA's 
publication  of  the  final  monograph  for 
OTC  anthelmintic  drug  products 
determined  the  conditions  of  safety  and 
effectiveness  within  the  meaning  of  21 
CFR  Part  330  and  thereby  established 
that  the  drug  ingredient  is  considered 
generally  recognized  by  qualified 
experts  as  safe  and  effective  for  use  as 
an  anthelmintic  by  the  public  and  is  not 
misbranded.  Accordingly,  the  agency 
has  determined  that  pyrantel  pamoate 
for  anthelmintic  use  is  not  a  "new  drug" 
as  defined  in  section  201(p)  of  the  act. 
This  notice  of  opportunity  for  hearing 
encompasses  all  issues  relating  to  the 
legal  status  of  the  drug  products  subject 
to  it. 


In  accordance  with  the  provisions  of 
section  505  of  the  act  (21  U.S.C.  355)  and 
the  regulations  promulgated  thereunder 
(21  CFR  Parts  310  and  314).  the  applicant 
is  hereby  given  an  opportunity  for  a 
hearing  to  show  why  approval  of  the 
new  drug  application  should  not  be 
withdrawn  and  an  opportunity  to  raise, 
for  administrative  determination,  all 
issues  relating  to  the  legal  status  of  the 
drug  product  named  above. 

An  applicant  who  decides  to  seek  a 
hearing  shall  file:  (1)  On  or  before 
January  4. 1988  a  written  notice  of 
appearance  and  request  for  hearing,  and 
(2)  on  or  before  February  1, 1988  the 
data,  information,  and  analyses  relied 
on  to  justify  a  hearing,  as  specified  in  21 
CFR  314.200.  Any  other  interested 
person  may  also  submit  comments  on 
this  notice.  The  procedures  and 
requirements  governing  this  notice  of 
opportunity  forbearing;  a  notice  of 
appcjraiice  and  request  for  hearing;  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing;  other 
comments;  and  a  grant  or  denial  of 
hearing  are  contained  in  21  CFR  314.200. 

The  failure  of  an  applicant  to  file 
timely  written  notice  of  appearance  and 
request  for  hearing,  as  required  by  21 
CFR  314.200.  constitutes  an  election  by 
that  person  not  to  use  the  opportunity 
for  a  hearing  concerning  the  action 
proposed,  and  a  waiver  of  any 
contentions  concerning  the  legal  status 
of  that  person's  drug  product.  Any  such 
drug  product  may  not  lawfully  be 
marketed  except  in  compliance  with 
Subpart  B  of  21  CFR  Part  357.  The  Food 
and  Drug  Administration  will  initiate 
appropriate  regulatory  action  to  remove 
such  noncomplying  drug  products  from 
the  market  promptly  after  the  applicable 
eflective  date  of  the  final  monograph  or 
after  a  final  decision  is  reached  on  this 
proposal  to  withdraw  any  affected  NDA, 
as  the  situation  may  be. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  the  hearing 
that  there  is  no  genuine  and  substantial 
issue  of  fact  which  precludes  the 
withdrawal  of  approval  of  the 
application,  or  when  a  request  for 
hearing  is  not  made  in  the  required 
format  or  with  the  required  analyses, 
summary  judgment  will  be  entered 
against  the  person(s)  who  requests  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  shall  be  filed  in  triplicate,  with 
the  Docket  Management  Branch.  Food 


and  Drug  Administration  (HFA-305). 
Room  4-62.  5600  Fishers  Lane,  Rockville, 
"MD  20857. 

All  submissions  pursuant  to  this 
notice,  except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday.  Any 
scheduled  oral  hearing  will  be 
announced  in  the  Federal  Register. 

This  notice  is  issued  pursuant  to 
provisions  of  the  Federal,  Food,  Drug, 
and  Cosmetic  Act  (sec.  505,  52  Stat. 
1052-53,  as  amended  (21  U.S.C.  355)), 
and  under  the  authority  delegated  to  the 
Director  of  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.82). 

Dated:  November  22, 1987. 

Carl  Peck, 

Director.  Center  for  Drug  Evaluation  and 
Research. 

|FR  Doc.  87-27610  Filed  12-1-87;  8:4.5  am) 

BILLING  CODE  4160-01-M 


National  Institutes  of  Healtti 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  the  National  Higti 
Blood  Pressure  Education  Program 
Coordinating  Committee 

Notice  is  hereby  given  of  the  meeting 
of  the  National  High  Blood  Pressure 
Education  Program  Coordinating 
Committee,  sponsored  by  the  National 
Heart,  Lung,  and  Blood  Institute,  on 
January  22. 1988.  from  8:30  a.m.  to  1  p.m., 
at  the  Bethesda  Hyatt  Regency  Hotel, 
One  Bethesda  Metro  Center.  Bethesda, 
Maryland  20814,  (301)  657-1234. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  define  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  High  Blood 
Pressure  Education  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

For  the  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
summary,  contact:  Dr.  Edward  J. 
Roccella.  Coordinator,  National  High 
Blood  Pressure  Education  Program, 
Office  of  Prevention,  Education,  and 
Control.  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of 
Health,  Building  31.  Room  4A05, 
Bethesda.  Maryland  20892.  (301)  496- 
0554. 

Dated:  November  24, 1987. 
James  B.  Wyngaarden, 

Director,  NIH. 

(FR  Doc.  87-27665  Filed  12-1-87;  8:45  ami 

WLUNG  COOE  4140-01-M 


National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Amended  Meeting  Notice 

Notice  is  hereby  given  thai  ihe 
November  12, 1987,  meeting  of  the 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Grants  Review 
Committee  (AMS)  of  the  National 
Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  was 
cancelled  due  to  inclement  weather. 

Due  to  prior  commitments  of  several 
members,  the  meeting  has  been 
rescheduled  as  a  closed  telephone 
conference  for  December  15, 1987.  The 
conference  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  for  the 
review,  discussion  and  evaluation  of 
individual  research  grant  applications. 
These  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.846.  project  grants  in  arthritis, 
musculoskeletal  and  skin  diseases  research. 
National  Institutes  of  Health) 
Dated:  November  24, 1987. 
Betty  }.  Beveridge, 

Committee  Management  Officer.  NIH. 
|FR  Doc.  87-27666  Filed  12-1-87;  8:45  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
I  Docket  No.  N-87-17SS] 

Submission  of  Proposed  Information 
Collections  to  0MB 

AGENCY:  Office  of  Administration.  HUD. 
action:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  Ihe 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
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Executive  Office  Building.  Washington. 

DC  20503. 

FOn  RIRTNCII  INFORMATION  CONTACT: 

David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street.  SW.. 
Washington.  DC  20410.  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
SUFPLEMCNTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission:  (8)  whether  the  proposal  is 
new.  an  extension,  reinstatement,  or 
revision  of  an  information  collection 
requirement:  and  (9)  the  names  and 
telephone  numbers  of  an  agency  official 
familiar  with  the  proposal  and  of  the 
OMB  Desk  Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy.  Reports  Management  Officer  for 
the  Department.  His  address  and     i 
telephone  number  are  listed  above.  | 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  RECLAIM  Rehabilitation 
Demonstration 

Office:  Policy  Development  and 
Research 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  RECLAIM  Rehabilitation 
demonstration  is  intended  to  assist 
cities  to  make  effective  use  of  a 
number  of  innovative  rehabilitation 
concepts  which  can  streamline  the 
rehabilitation  process  through  local 
pubhc/private  cooperation,  technical 
innovation,  city-wide  strategic 
planning,  and  innovative  financing 
approaches.  Cities  contribute  their 
own  resources  to  carry  out  the 
selected  activities. 

Fonn  number  None 

Respondents:  State  or  Local 
Governments 


Frequency  of  Respondents:  On  Occasion 
Estimated  Burden  Hours:  140 
Status:  New 
Contact:  William  A.  Wisner.  HUD.  (202) 

755-4370:  John  Allison.  OMB.  (202) 

395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated:  October  30. 1987. 

Proposal:  Annual  Inspection  of  Insured 
Ptojects 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Pursuant  to  24  CFR  Part  207.260(s). 
HUD  mortgage  insurance  programs 
require  mortgagees  to  annually 
inspect  each  insured  project  and  give 
HUD  and  the  project  owner  a  report 
on  that  inspection.  The  form  is  used 
by  HUD  to  monitor  and  enforce  the 
mortgagee's  compliance  with  the 
annual  inspection  requirements. 

Form  number:  HUD-9822 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Response:  Annually 

Estimated  Burden  Hours:  30,000 

Status:  New 

Contact:  James  J.  Tahash.  HUD.  (202) 
426-3944;  John  Allison,  OMB.  (202) 
395-6880 

Authority:  Sec  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507:  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  October  30. 1987. 
Proposal:  Proposed  Rule — Increase  in 
the  Single  I*erson  Occupancy 
Limitation 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Section  202  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983  is 
amended  to  increase  the  single  person 
occupancy  limitation.  Owners  and 
agents  of  all  Section  8  projects  are 
required  to  notify  HUD  when  a 
particular  project  does  not  exceed  the 
15  percent  limitation.  Owners  and 
agents  can  request  HUD's  approval  to 
exceed  the  15  percent  limitation  so 
that  units  will  be  made  available  to 
single  persons  and  not  be  vacant  for 
long  periods. 

Form  Number:  None 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Response:  On  Occasion 

Estimated  Burden  Hours:  343 

Status:  New 

Contact:  Judith  L.  Lemeshewsky.  HUD, 
(202)  426-3944:  John  Allison.  OMB. 
(202)  395-6880 


Authority:  Sec.  3507  of  the  Paperwork 

Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 

Department  of  Housing  and  Urban 

Development  Act.  42  U.S.C.  3535(d). 
Dated:  November  23. 1987. 

Proposal:  Monthly  Digest  of  Current 
Housing  Situation— Quarterly 
Supplement 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Under  the  National  Housing  Act  of 
1983,  Section  402,  HUD  in  setting 
maximum  FHA  interest  rates  on  FHA 
loans  insured  under  Section  235.  shall 
take  into  consideration  current 
financing  and  maturity  trends  for 
these  loans.  HUD  needs  this 
information  to  provide  a  timely  series 
of  comprehensive  information 
detailing  interest  rates  and  the 
availability  of  financing  for  FHA- 
insured  and  conventional  first 
mortgage  home  loans. 

Form  Number:  HUD-2499  and  2499A 

Respondents:  Businesses  or  Other  For- 

Profit 
Frequency  of  Response:  Monthly  and 

Quarterly 
Estimated  Burden  Hours:  800 
Status:  Extension 

Contact:  James  M.  Schneider,  HUD. 
(202)  755-7270;  John  Allison.  OMB. 
(202)  395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507:  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  November  20. 1987. 
Proposal:  Transmittal  for  Payment  of 
One-Time  Mortgage  Insurance 
Premiums  (OTMIP) 
Office:  Administration 
Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  form  is  prepared  by  HUD- 
approved  mortgagees  to  provide 
remitter  and  mortgage  data  to  HUD 
with  payments  of  one-time  mortgage 
insurance  premiums.  The  data  are 
used  to  record  the  collections, 
acknowledge  receipts,  and  confirm     . 
sufficiency  and/or  accuracy  of  the 
funds  and  data  received. 
Form  Number:  HUD-27001 
Respondents:  Businesses  or  Other  For- 

Profit 
Frequency  of  Response:  On  Occasion 
Estimated  Burden  Hours:  55,000 
Status:  Extension 

Contact:  Robert  E.  Wiggins.  HUD.  (202) 
755-8238;  John  Allison.  OMB.  (202) 
395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  November  20. 1987. 


Proposal:  Mortg.igor's  Certificate  of 
Actual  Cost 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Section  227  of  the  National  Housing 
Act  and  Section  814  of  the  Housing 
Act  of  1954  authorize  the  mortgagors 
to  submit  this  report  certifying  to  its 
actual  cost  of  labor,  materials,  etc.,  in 
order  for  HUD  to  make  a 
determination  of  mortgage  insurance 
acceptabihty.  The  actual  data  are 
reviewed  by  HUD  to  determine  that 
the  mortgagor's  originally  endorsed 
mortgage  is  supported  by  the 
applicable  percentage  of  approved 
costs. 

Form  Number:  HUD-92330 

Respondents:  Businesses  or  Other  For- 
Profit  and  Non-Profit  Institutions 

Frequency  of  Response:  On  Occasion 

Estimated  Burden  Hours:  6.160 

Status:  Reinstatement 

Contact:  Genevieve  A.  Tucker.  HUD. 
(202)  426-0283:  John  Allison,  OMB. 
(202)  395-6880 

Authority:  Sec.  3507  of  thr  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  November  20, 1987. 

John  T.  Murphy, 

Director.  Information  Policy  and  Management 
Division. 

[i-R  Doc.  87-27694  Filed  12-1-87:  8:45  am) 
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Office  of  the  Regional  Administrator- 
Regional  Housing  Commissioner 

(Docket  No.  D-87-8681 

Acting  Regional  Administrator,  Region 
IV  (Atlanta);  Designation 

agency;  Department  of  Housing  and 
Urban  Development. 
ACTION:  Designation. 

SUMMARY:  Updates  the  designation  of 
gfficials  who  may  serve  as  Acting 
Regional  Administrator  for  Region  IV. 
EFFECTIVE  DATE:  October  19. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
I  lenry  E.  Rollins.  Director.  Management 
Systems  Division.  Office  of 
Administration.  Atlanta  Regional  Office. 
Department  of  Housing  and  Urban 
Development.  Room  634,  Richard  B. 
Russell  Federal  Building.  75  Spring 
Street.  SW.,  Atlanta,  Georgia  30303- 
3388.  404-331-5199. 

Designation  of  Acting  Regional 
Administrator  for  Region  IV 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 


serve  as  Acting  Regional  Administrator 
during  the  absence  of.  or  vacancy  in  the 
position  of.  the  Regional  Administrator, 
with  all  the  powers,  functions,  and 
duties  redelegated  or  assigned  to  the 
Regional  Administrator:  Provided.  That 
no  official  is  authorized  to  serve  as 
Acting  Regional  Administrator  unless  all 
other  employees  whose  names  or  titles 
precede  his/hers  in  this  designation  are 
unable  to  serve  by  reason  of  absence: 

1.  Deputy  Regional  Administrator. 

2.  Director,  Office  of  Housing. 

3.  Director,  Office  of  Administration 

4.  Director.  Office  of  Public  Housing. 

5.  Director.  Office  of  Community 
Planning  and  Development. 

6.  Executive  Assistant  to  the  Regional 
Administrator. 

7.  Regional  Counsel. 

8.  Georgia  Program  Coordinator 

9.  Director.  Office  of  Fair  Housing  and 
Equal  Opportunity 

10.  Director.  I'rogram  Planning  and 
Evaluation. 

11.  Director.  Operational  Support 
Division. 

This  designation  supersedes  the 
designation  effective  May  19, 1987,  (52 
FR  20788.  June  3, 1987). 

(Delegation  of  Authority  by  the  Secretary 
eiTecfive  May  4, 1962.  (27  FR  4319,  May  4, 
1963):  Dept.  Interim  Order  II  (31  FR  815. 
January  21,  1966).) 

This  designation  shall  be  effective  as  of 
October  19, 1987. 

Raymond  A.  Hams. 

Resional  Administrator-Regional  Houaing 
Commissioner.  Region  IV (.Atlanta J. 

(FR  Doc.  87-27693  Filed  12-1-67;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Availability  of  a  Rnal  Environmental 
Impact  Statement;  Cabazon  Indian 
Reservation,  CA 

agency:  Bureau  of  Indian  Affairs, 
Interior, 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
that  the  Final  Environmental  Impact 
Statement  (FEIS)  is  available  for  public 
review.  Colmac  Energy,  Inc.  (Colmac) 
proposes  to  build  a  45  MW  (net) 
biomass  fueled  electric  power  plant  on 
approximately  103  acres  of  leases  land 
on  the  Cabazon  Indian  Reservation.  The 
plant  will  be  located  adjacent  to  State 
Highway  111  and  the  Southern  Pacific 
Railroad  mainline  about  one  mile  north 
of  the  town  of  Mecca  in  south  central 
Riverside  County,  California.  Fuel  for 
the  plant  will  consist  of  agricultural 


residues,  commercial  wood  waste,  and 
municipal  tree  trimmings.  No  garbage  or 
used  tires  will  be  utilized  as  fuel  for  the 
plant.  The  fuel  will  be  combusted  in  a 
Huidized  bed  boiler  to  produce  steam 
which  will  drive  a  conventional  turbine- 
generator.  Electric  power  will  be  sold  to 
the  Southern  CaHfornia  Edison  Utility 
under  a  power  sales  agreement.  The 
project  will  provide  offsets  for  air 
emissions  by  eliminating  open  field 
burning  now  being  used  to  dispose  of 
agricultural  residues.  This  notice  of 
availability  is  being  furnished  in 
fulfillment  of  the  requirements  of  the 
National  Environmental  Policy  Ant 
(NEPA)  regulations  (40  CFR  1502.19. 
1506.6),  BIA  NEPA  Handbook  Sec.  6.3IC 
DATE:  Written  comments  may  be 
submitted  on  the  Final  Environmental 
Impact  Statement.  Comments  should  be 
received  by  January  4, 1988. 

ADDRESS:  Written  comments  should  be 
addressed  to  Mr.  Maurice  Babby,  Area 
Director,  Sacramento  Area  Office, 
Bureau  of  Indian  Affairs,  2800  Cottage 
Way,  Sacramento,  California  95825. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Donald  Knapp,  Area  Environmental 
Coordinator.  Sacramento  Area  Office, 
Bureau  of  Indian  Affairs,  Sacramento, 
California  95825— Telephone:  (916)  978- 
4703  or  FTS  460-4703. 

Copies  of  this  FEIS  are  available  for 
review  at: 

1.  McCandless  Memorial  Library, 
Reference  Counter,  200  Civic  Center 
Mall,  Indio,  California.  (Hours:  M.  T, 
TH— 10:00  a.m.  to  9:00  p.m.  and  W.  F, 
Sat.— 10:00  a.m.  to  6:00  p.m.) 

2.  Mecca  Library,  Mecca,  California. 
(Hours  M,  W,  Sat.— 9K)0  a.m.  to  lOO  p.m. 
and  T,  TH— 1:00  p.m.  to  5:00  p.m.) 

3.  Palm  Springs  Main  Library.  300  S. 
Sunrise  Way,  Palm  Springs,  California. 
(Hours:  M,  T.  W,  Sat.— 9K)0  a.m.  to  5:00 
p.m.  and  TH— 0:00  a.m.  to  8:00  p.m.  and 
F— 10:00  a.m.  to  5:30  p.m.) 

4.  Coachella  Branch,  Riverside  County 
Library,  1538  7th  Street,  Coachella, 
California.  (Hours:  M — 2:00  p.m.  to  7:00 
p.m.  and  T,  Tb— lOKX)  a.m.  to  6«0  p.m. 
and  Sat.— 10:00  a.m.  to  2:00  p.m.) 

A  copy  will  also  be  available  for 
review  at  the  following  offices: 

1.  Mr.  George  R.  Farris,  Chief, 
Environmental  Services  Staff.  Room  343 
SIB,  Bureau  of  Indian  A^airs,  1951 
Constitution  Ave..  NW..  Washington. 
DC— Telephone:  (202)  343-6574 

2.  Mr.  Donald  B.  Knapp.  Sacramento 
Area  Office.  Bureau  of  Indian  Affairs, 
2800  Cottage  Way,  Sacramento.  CA— 
Telephone:  (916)  978-4703 

3.  Mr.  Tom  Dowel),  Superintendent. 
Southern  California  Agency,  Bureau  of 
Indian  Affairs,  3600  Lime  Street,  Suite 
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722.  Riverside.  CA  92501— Telephone 
(714)  351-6624 

4.  Mr.  John  Paul  Nichols.  Cabazon 
Indian  Reservation,  84245  Indio  Springs 
Drive.  Indio,  CA  92201— Telephone: 
(619)  342-2583 

Copies  have  been  sent  to  all  agencies 
and  individuals  who  agency  records 
indicate  participated  in  the  scoping 
process  and  to  all  others  who  requested 
copies.  A  limited  number  of  additional 
copies  are  available  for  distribution  to 
interested  agencies  and  the  public. 
Persons  interested  in  obtaining  a  copy 
should  contact  Mr.  Donald  Knapp  as 
soon  as  possible. 

SUPPLEINENTAKY  INFORMATtON:  The 

Bureau  of  Indian  Affairs  (BIA).  has 
prepared  a  FEIS  concerning  construction 
of  a  biomass  fueled  power  plant  at  a  site 
on  the  Cabazon  Indian  Reservation  aear 
Mecca.  California.  This  EiS  will  support 
a  review  of  the  project  by  BIA  and  could 
also  be  used  as  an  Environmental 
Impact  Report  if  required  by  any  agency 
with  an  approval  responsibility  subject 
to  the  California  Environmental  Quality 
Act.  The  Cabazon  Band  of  Mission 
Indians,  acting  through  its  Business 
Council,  has  entered  into  a  lease  with 
CoLmac  for  this  purpose,  pursuant  to  a 
tribal  resolution  passed  in  August  1986. 
Such  leases  are  subject  to  BIA  approval 
(25  U.S.C.  415).  Also,  BIA  must  finally 
approve  construction  of  the  facility 
before  it  may  be  constructed  and 
operated  in  accordance  with  the  terms 
of  the  lease. 

The  proposed  facihty  would  be 
located  on  the  Cabazon  Indian 
Reservation  east  of  State  Highway  111 
approximately  10  miles  southeast  of 
Coachella  and  about  one  mile  northwest 
of  Mecca  in  Riverside  County, 
California.  The  plant  would  convert 
approximately  400.000  wet  tons  per  year 
of  track  delivered  biomass  fuel  (tree 
trimmings,  orchard  prunings.  date  palm 
fronds,  grasses,  ferns,  straws,  and 
commercial  wood  wastes)  into 
approximately  45  (net)  MW  of 
electricitj'.  The  electricity  will  be  sold  to 
the  Southern  California  Electric  Utility 
pursuant  to  an  existing  power  sale 
contract.  A  new  92  kV  transmission  line 
to  be  constructed.  o%vned  and  operated 
by  the  Imperial  Irrigation  District  will  be 
used  to  interconnect  with  the  Southern 
California  Edison  Grid. 

The  plant's  water  requirements 
(approximately  1,100  acre  feet  per  year) 
would  be  obtained  from  on  site 
groundwater  wells.  Wastewater  would 
be  treated  on-site  and  utilized  fur  on- 
site,  non-potable  domestic  use,  dust 
suppression  and  possible  landscape 
irrigation.  Treatment  and  disposal  will 
be  in  accordance  with  state  and  local 


requirements,  including  those  of  the 
Colorado  River  Basin  Water  Quality 
Control  Board.  Air  emissions  will  be 
controlled  in  accordance  with  Federal, 
state  and  regional  air  quality  standards. 
Separate  approval  from  ilie 
Environmental  Protection  Agency  will 
be  required.  The  plant  will  utilize  open 
field  burning  credits  to  offset  all  emitted 
non-attainment  air  pollutants  and  their 
precursors.  Ash  produced  by  the  plant 
(approximately  20,000  tons  per  year)  will 
be  managed  in  accordance  with 
California  Department  of  Health 
Services  procedures  and  will  either  be 
land  filled  or  used  as  an  agricultural  soil 
amendment. 

The  proposed  action  will  improve  and 
diversity  the  economic  base  of  the 
Cabazon  Band  of  Mission  Indians.  The 
project  would  also  add -to  long  term 
renewable  energy  supplies  in  California, 
and  decrease  reliance  upon  imported  oil. 

This  action  will  result  in  increased 
truck  traffic  in  the  immediate  area,  and 
as  a  new  source  of  air  emissions  from  . 
the  plant.  However,  the  non-attainment 
pollutants  (and  their  precursors)  emitted 
by  the  plant  would  be  totally  offset 
through  elimination  of  open  field 
burning  of  agricultural  residues.  The 
project  would  generate  20,000  tons  per 
year  of  ash.  but  would  substantially 
reduce  demands  on  landfills  created  by 
the  current  practice  of  the  disposal  of 
wood  wastes. 

The  principal  alternatives  analyzed  in 
the  FEIS  are  to  build  the  project  as 
planned,  build  a  smaller  project,  cr  not 
to  build  the  project. 

Other  Government  agencies  and 
members  of  the  public  contributed  to  the 
planning  and  evaluation  of  this  proposal 
and  to  the  preparation  of  this  FEIS.  The 
Notice  of  Intent  to  prepare  this  EIS  was 
published  in  the  September  12, 1986 
Federal  Register.  A  public  scoping 
meeting  was  held  on  September  10, 1986. 
Written  scoping  comments  were  also 
solicited  from  a  large  number  of  local, 
state  and  Federal  agencies  by 
newspaper  notices  published  on 
October  21-23, 1986,  and  by  letters 
transmitted  on  or  about  October  17, 
1986.  An  informal  interagency  workshop 
was  held  on  March  12. 1987.  in 
Riverside.  California.  The  notice  of 
availability  of  the  Draft  EIS  was 
published  August  12, 1987,  in  the  Federal 
Register  and  written  comments  were 
due  within  60  days  thereafter.  A  public 
hearing  was  noticed  by  publication  in 
the  Federal  Register  on  August  12. 1987 
(52  FR  29893)  and  in  the  Desert  Sun  and 
Indio  News  on  August  20. 1987.  The 
hearing  was  held  on  September  10. 1987, 
at  the  Cabazon  Indian  Reservation  near 
Indio,  California. 


Dale:  November  25. 1987. 
VV.P.  Ragsdale. 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  87-27604  Filed  12-1-87:  8:45  am) 

BILUNG  CODE  4310-02-M 


Blackfeet  Irrigation  Project,  Montana; 
Proposed  Increase  to  ttie  Blackfeet 
Irrigation  Operation  and  Maintenance 
Charges 

agency:  Blackfeet  Agency,  Bureau  of 
Indian  Affairs.  Interior. 
ACTIOM:  Public  notice. 

SUMMARY:  This  notice  sets  forth  that  the 
Blackfeet  Irrigation  Project  operation 
and  maintenance  fee  beginning 
Calendar  Year  1988  will  be  $7.50  per 
assessable  acre.  Any  changes  to  the 
operation  and  maintenance  fee  must  be 
authorized  by  the  Billings  Area  Director 
and  filed  in  the  Federal  Register  Notice. 

Outside  Water  Contracts  will  be 
required  to  pay  the  operation  and 
maintenance  charges. 

Excess  water  charges  vvill  be  $3.75  per 
acre. 

The  due  date  for  all  operation  and 
maintenance  charges  will  be  May  1  of 
each  calendar  year. 

Interest  and/or  penalty  fees  will  be 
assessed  on  all  (Indian.  Non-Indian,  and 
Corporations)  delinquent  operation  and 
maintenance  charges  as  prescribed  in 
the  Code  of  Federal  Regulations, 
Chapter  4.  Part  102.  Government 
agencies,  such  as  Federal,  State  and 
Tribal  Governments  are  exempt  from 
interest  and  penalty  fees. 

This  notice  will  be  published,  posted 
and  announced  at  the  following 
locations; 
U.S.  Post  Offices: 

Browning.  Mt.  59417.  Cut  Bank.  Mt. 
59427.  Valier.  Mt.  59486 
Radio  Stations: 

KCTB  Radio,  4  Central.  Cut  Bank.  Mt. 
59427 

KSEN  Radio. 

830  Oilfield  Ave..  Shelby,  Mt.  59474 
Water  Users  Associations: 

Badger-Fisher  &  Birch  Creek,  c/o 
Larry  Stoltz.  Vail.  Mt.  59486 
Newspapers: 

Glacier  Reporter.  Browning,  Mt.  59417 

Cut  Bank  Pioneer  Press, 

Cut  Bank.  Mt  5927 
Water  Users  Associations: 

Seville  Water  Users  Association,  c/o 
Calvin  Augare,  Cut  Bank,  Mt.  59427 
Bureau  of  Indian  Affairs: 

Blackfeet  Agency, 

Browning,  Montana  59417 

Comments  Recehvd:  The  law  firm  of 
Frisbee.  Moore,  Stufft  &  Olson  who  are 
representing  members  of  the  Seville 


Water  Users  Association  have 
submitted  comments  on  the  proposed 
increase  to  the  operation  and 
maintenance  fee  of  the  Blackfeet 
Irrigation  Project.  The  comments 
submitted  by  the  law  firm  opposed  the 
increase  and  identified  an  error  in  the 
August  13. 1987.  Federal  Register  notice. 
The  Bureau  of  Indian  Affairs 
acknowledges  the  error,  but  neither  the 
error  or  the  negative  comment  had  an 
impact  on  the  cost  of  operating  the 
Blackfeet  Irrigation  Project. 

Appeal  Process:  Chapter  25,  Part  2  of 
the  Code  of  Federal  Regulations  outlines 
the  appeal  process  for  this 
administrative  action.  Appeals  must  be 
received  by  the  end  of  the  business  day 
on  December  31, 1987. 

Supplementary  Information:  This 
notice  issued  pursuant  to  Code  of 
Federal  Regulations.  Chapter  25,  Part 
171  under  the  authority  delegated  to  the 
Area  Director.  Assistant  Secretary  for 
Indian  Affairs  and  the  Deputy  Assistant 
Secretary  of  the  Interior. 
Richard  Whitesell, 
Billings  Area  Director. 
(FR  Doc.  87-27657  Filed  12-1-87:  8:45  am) 
BILUNa  CODE  4310-02-M 


Bureau  of  Land  Management 

lWY-030-4332-091 

Supplemental  Environmental  Impact 
Statement;  Lander  Resource  Area,  WY 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Revision  of  preparation  date 
and  notification  of  intent  to  prepare  a 
Supplemental  Environmental  Impact 
Statement  for  two  wilderness  study 
areas  in  the  Lander  Resource  Area, 
Rawlins  BLM  District. 

SUMMARY:  The  purposes  of  this  notice 
are  to  revise  the  date  of  a  previously 
announced  notice  of  intent  to  prepare  an 
environmental  impact  statement  on  the 
Whiskey  Mountain  and  Dubois 
Badlands  Wilderness  Study  Areas 
(WSA's)  in  the  Lander  Resource  Area,  in 
central  Wyoming  from  Fiscal  Year  86  to 
Fiscal  Year  88.  The  initial  notice  was 
published  in  the  Federal  Register,  Vol. 
50.  No.  218.  page  46361.  on  Thursday, 
November  7, 1985. 

The  other  purpose  of  the  notice  is  to 
solicit  additional  comments  and 
concerns  from  the  public  to  aid  BLM  in 
developing  recommendations  as  to  the 
suitability  or  nonsuitability  of 
wilderness  designations  for  the  Whiskey 
Mountain  and  Dubois  Badlands  WSA's. 
DATES:  Public  comments  on  the  proposal 
will  be  accepted  until  January  4. 1988. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Bastin,  District  Manager  or 
Robert  Janssen,  Wilderness  EiS  Team 
Leader  at  (307)  324-7171  or  send  any 
correspondence  to  Bureau  of  Land 
Management,  Rawlins  District  Office. 
P.O.  Box  670,  Rawlins,  Wyoming  82310. 
before  January  4, 1988. 

SUPPLEMENTARY  INFORMATION:  Public 

scoping  meeting  were  conducted  as 
originally  scheduled  on  December  11 
and  12, 1985. 

However,  since  the  initial 
supplemental  EIS  was  not  completed  in 
time  for  the  recommendations  for  these 
two  WSA's  to  be  included  info  the  Final 
Resource  Management  Plan  for  the 
Lander  Resource  Area  and  due  to  the 
length  of  time  which  has  passed  from 
the  first  notice,  the  public  is  again 
invited  to  comment  on  these  two  areas 
regarding:  issues  or  concerns  that  should 
be  considered  in  the  recommendation 
for  wilderness;  resource  values  in  the 
two  areas  which  will  agument  BLM's 
current  resource  information; 
alternatives  which  should  be 
considered;  and  any  other  factors  that 
may  be  pertinent  to  the  areas's 
suitability  or  unsuitability  as 
wilderness. 

Geographic  Area:  The  geographic  area 
to  be  analyzed  for  impacts  is  Fremont 
County,  central  Wyoming. 
Elbert  W.  Spencer, 
Acting  State  Director,  Wyoming. 
November  23. 1987. 
(FR  Doc.  87-27616  Filed  12-1-87;  8:45  am) 

BILLING  COOE  4310-22-M 


IWY-010-08-4410-081 

Availability  of  Proposed  Washalde 
Resource  Management  Plan  and  Final 
Environmental  Impact  Statement; 
Correction 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  correction  regarding 

the  Proposed  Washakie  Resource 

Management  Plan  and  Final 

Environmental  Impact  Statement. 

SUMMARY:  This  notice  corrects  the  dates 
of  the  protest  period  for  the  Proposed 
Washakie  Resource  Management  Plan 
and  Final  Environmental  Impact 
Statement  previously  published  in  the 
Federal  Register,  November  5. 1987.  Vol. 
52,  No.  214.  page  42480. 
DATE:  Protests  on  the  Proposed  Plan/ 
Final  Environmental  Impact  Statement 
must  be  postmarked  by  December  13. 
1987,  which  is  30  days  after  the 
publication  of  the  Environmental 
Protection  Agency's  filing  notice.  The 
EPA  notice  appeared  in  the  Federal 


Register  on  November  13. 1987.  Vol.  52. 
No.  219.  page  43663. 
Hillary  A.  Oden, 

Stale  Director,  Wyoming. 

November  23, 1987. 

(FR  Doc.  87-27617  Filed  12-1-87;  8:45  am) 

BtLUm  COOE  4310-23-M 

lNM-940-08-4220-11;  NM/NM  05577501 

Proposed  Continuation  of  Withdrawal; 
New  Mexico 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Army. 
Corps  of  Engineers  proposes  that  a  316- 
acre  withdrawal  for  Conchas  Dam  and 
Reservoir  continue  for  an  additional  50 
years.  The  land  would  remain  closed  to 
the  public  land  laws.  The  mineral  estate 
is  owned  and  controlled  by  the  State  of 
New  Mexico. 

DATE:  Comments  should  be  received  by 

March  1, 1988. 

ADDRESS:  Comments  should  be  sent  to 

the  New  Mexico  State  Director.  BLM. 

P.O.  Box  1449.  Santa  Fe.  New  Mexico 

87504-1449. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  Thomas,  BLM,  New  Mexico  State 
Office.  505-988-6589, 

The  Department  of  the  Army.  Corps  of 
Engineers  proposes  that  the  existing 
land  withdrawal  made  by  Public  Land 
Order  No.  4088  be  continued  for  a  period 
of  50  years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751.  43  U.S.C.  1714. 
The  land  is  described  as  follows: 

New  Mexico  Principal  Meridian 
Tract  E-E 

A  tract  of  land  situated  in  Section  16. 
Township  13  North,  Range  25  East,  being 
more  particularly  described  as  follows: 

Beginning  at  the  NW  comer  of  Section  16, 
T.  13  N.,  R.  25  E..  NMPM.  having  a  coordinate 
value  of  X= 509,944.55  and  Y=  1,586,682.80: 

Thence  N  89°  55'  34"  E  a  distance  of 
3.089.00  feet  more  or  less  to  the  intersection 
of  the  north  section  line  of  said  Section  16 
and  contour  elevation  4.220.00  mean  sea 
level; 

Thence  along  the  meanders  of  said  contour 
in  a  southwesterly,  northeasterly  and  south 
southwesterly  direction,  a  distance  of  7.296.00 
feet  more  or  less  to  the  intersection  of  the 
south  section  line  of  said  Section  16  with  said 
contour  4,220.00  mean  sea  level: 

Thence  S  89'  53'  54"  W  a  distance  of 
2,341.19  feet  more  or  less  to  the  southwest 
comer  of  said  Section  16.  T.  13  N..  R.  25  E., 
NMPM; 

Thence  N  0*  16'  34  "  E  a  distance  of  2.64C.69 
feet  to  a  pdint; 

Thence  N  0'  00'  58"  E  a  distance  of  2.440.18 
feet  to  the  Point  of  Beginning. 
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The  area  described  contains  316.00  acres  in 
San  Miguel  County. 

The  purpose  of  the  withdrawal  is  for 
flood  control  of  the  Conchas  and 
Canadian  River  watersheds.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawal, 
except  to  modify  the  withdrawal  to 
segregate  the  lands  only  from  the  public 
land  laws,  because  the  State  of  New 
Mexico  owns  the  mineral  estate. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determiiie  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  the  withdrawal  will 
be  continued,  and  if  so,  for  how  long. 
The  final  determination  on  the 
continuation  of  the  withdrawal  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawal  will  continue  until 
such  final  determination  is  made. 
Larry  L.  Woodard. 
State  Director. 
Dated:  November  19. 1987. 
[FR  Doc.  87-27619  Filed  12-1-87:  8:45  am] 

MLUNQCOOC  4310-VS-a 

[NM-»40-0a-4220-10;  OK  NM  634461 

Proposed  Withdrawal  and  Opportunity 
for  Public  Mceling;  Oliiahonia 

agency:  Bureau  of  Land  Management. 

Interior. 

ACnoM:  Notice. 

summary:  The  Department  of  the  Army, 
Corps  of  Engineers  (COE),  has  filed  aa 
application  to  withdraw  11.89  acres  of 
public  land  from  surface  entry  for  flood 
control  purposes,  and  to  protect  water 
supply,  water  quality,  recreation, 
navigation  and  fish  and  wildlife  on  Kaw 
Lake  and  Keystone  Lake.  The  lands 
under  application  are  inundated  and  are 
administered  by  the  COE  as  part  of  the 
Arkansas  River  Project.  This  proposed 
action  will  facilitate  transfer  of 
jurisdiction  from  the  Bureau  of  Land 
Management  to  the  COE.  This  notice 
closes  the  lands  for  op  to  2  years  from 
settlement,  sale  or  entry  under  the 
public  land  laws,  but  not  the  mineral 
leasing  laws.  The  lands  are  not  subject 
to  the  United  Slates  mining  laws. 


DATE:  Comments  and  requests  for  a 
meeting  should  be  received  on  or  before 
March  1. 198& 

address:  Comments  and  meeting 
requests  should  be  sent  to  the  New 
Mexico  State  Director,  BLM,  P.  O.  Box 
1449,  Santa  Fe,  New  Mexico  87504-1449. 

FOR  FURTHER  ITORMATIOW  COffTACT: 

Kay  Thomas,  BLM  New  Mexico  State 
Office,  505-988-6589. 

SUPPtEMENTARY  INFORMATION:  On 

February  13. 1987.  the  Department  of  the 
Army,  Corps  of  Engineers  filed  an 
application  to  withdraw  the  following 
described  public  lands  from  surface 
entry,  subject  to  valid  existing  rights: 

Indian  Meridian 

T.  29.  N..R.  3E.. 

Sec.  25.  \ol  5. 
T.  21  N..  R.  9  E., 

Sec.  32.  lot  10. 

The  areas  described  aggregate  11.89  acres 
in  Kay  and  Pawnee  Counties. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments. 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desired  a  public  meeting 
for  the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  with  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in  . 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
apphcation  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

Monte  G.  |ordan. 
Associate  State  Director. 
November  20. 1987. 
(FR  Doc.  87-27620  Filed  12-1-87;  8:45  am| 

Btt-UNG  CODE  43ia-FI-M 


Ukiah  District  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Meeting,  Ukiah, 

California,  District  Advisory  Council. 

SUMMARY:  Pursuant  to  Pub.  L.  94-579 
and  43  CFR  Part  1780,  the  Ukiah  District 
Advisory  Council  will  meet  in  Areata, 
California,  Thursday,  January  7, 198a 
The  meeting  will  review  the  proposed 
Off-Road  Vehicle  Project  on  Samoa 
Peninsula. 

DATES:  The  meeting  will  begin  at  10:00 
a.m.  and  adjourn  at  ZJM  p.m.,  January  7, 
1988. 

ADDRESS:  The  meeting  will  be  held  at 
the  Bureau  of  Land  Management  Office. 
1125  16th  Street,  Areata.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Taglio,  Ukiah  District  Office, 
Bureau  of  Land  Management,  555  Leslie 
Street,  Ukiah,  California  95482,  (707) 
462-3873. 

SUPPLEMENTARY  INFORMATION:  The 
Samoa  Peninsula  is  an  area  of  public 
land  currently  being  studied  by  BLM  in 
the  Areata  Resource  Management  Plan. 
An  off-road  vehicle  use  area  is  proposed 
within  this  300-acre  area. 
Approximately  40  acres  of  rare  plant 
habitat  and  90  acres  of  wetlands  are 
also  found  here. 

The  meeting  is  open  to  the  public. 
Individuab  may  submit  oral  or  written 
comments  for  the  Council's 
consideration.  Opportunity  for  oral 
comments  will  be  provided  at  11:00  a.m. 
Summary  minutes  of  the  meeting  will  be 
maintained  by  the  Ukiah  District  Office 
and  will  be  available  for  inspection  and 
reproduction  within  30  days  of  the 
meeting. 

Dated:  November  24. 1987. 
Edwin  G.  Katias, 
Acting  District  Manager 
[FR  Doc.  87-27658  Tiled  12-1-87:  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  701-TA-282  (Rnal)l 

Certain  Forged  Steel  Crankshafts 
From  Brazil 

Determination 

On  the  basis  of  the  record  •  developed 
in  the  subject  investigation,  the 


'  The  record  is  denned  in  i  207.2(1)  of  Ihe 
Commiasion's  Rules  of  Practice  and  Procedure  (15» 
CFR  207.2(i)). 


Federal  Register  /  VoL  52.  No.  231  /  Wednesday.  December  2.  1987  /  Notices 45875 


Commission  determines.*  pursuant  to 
section  705(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671d(b)).  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Brazil  of 
certain  forged  steel  crankshafts,^ 
provided  for  in  items  660.67  and  660.71 
of  the  Tariff  Schedules  of  the  United 
States,  that  have  been  found  by  the 
Department  of  Commerce  to  be 
subsidized  by  the  government  of  Brazil. 

Background 

The  Commission  instituted  this 
investigation  eH^ective  January  8. 1987. 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  certain  forged  steel 
crankshafts  from  Brazil  were  subsidized 
within  the  meaning  of  section  701  of  the 
Act  (19  U.S.C.  1671).  Notices  of  the 
institution  of  the  Commission's 
investigation,  and  of  a  public  hearing  to 
be  held  in  connection  therewith,  were 
given  by  posting  copies  of  the  notices  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission, 
Washington,  DC.  and  by  publishing  the 
notices  in  the  Federal  Register  of 
February  19, 1987,  and  October  21, 1987 
(52  FR  5200  and  52  FR  39290).  The 
hearing  was  held  in  Washington,  DC,  on 
November  5, 1987.  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  November  24, 
1987.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2038 
(November,  1987),  entitled  "Certain 
Forged  Steel  Crankshafts  From  Brazil: 
Determination  of  the  Commission  in 
Investigation  No.  701-TA-282  (Final) 
Under  the  Tariff  Act  of  1930,  Together 
With  the  Information  Obtained  in  the 
Investigation." 

By  Order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

Issued:  November  23. 1987. 

(FR  Doc.  87-27697  Filed  12-1-87;  8:45  amj 
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'  Chairman  Liebeler  dissenting. 

'  The  cranltshafts  subject  to  this  investigation  are 
forged  carlx>n  or  alloy  steel  crankshafts  with  a 
shipping  weight  of  between  40  and  750  pounds, 
whether  machined  or  unmachined. 


[332-251] 

An  Analysis  of  Recent  Japanese 
Measures  To  Promote  Structural 
Adjustment 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  investigation. 

EFFECTIVE  DATE:  October  13. 1987. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Jose  Mendez.  Research  Division. 
Office  of  Economics,  U.S.  International 
Trade  Commission,  Washington,  DC 
20436.  telephone  (202)  523-8267. 

Background  and  Scope  of 
Investigation:  The  Commission 
instituted  investigation  No.  332-251 
following  receipt  on  October  1, 1987,  of  a 
letter  from  the  United  States  Trade 
Representative  (USTR).  requesting,  at 
the  direction  of  the  President  that  the 
Commission  conduct  an  investigation 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g))  to  analyze 
certain  Japanese  measures  to  promote 
structural  adjustment. 

Japan  has  recently  enacted  its  third 
program  since  the  fall  of  1985  to  promote 
structural  adjustment.  Each  program 
benefits  a  different  set  of  industries  or 
firms.  While  these  programs  are 
intended  to  facilitate  the  transfer  of 
resources  from  less  competitive 
industries  and  firms  to  those  that  are 
more  robust,  it  is  possible  that  the 
programs  will  keep  alive  otherwise 
uncompetitive  firms  to  the  detriment  of 
competing  U.S.  industries.  The  three 
programs  are  the  Yen-loan  program,  the 
Regional  Loan  (Castletown)  program, 
and  the  Smooth  Adjustment  program. 

The  Commission's  report  will  consist 
of  two  phases.  The  first  phase  will 
include  background  information  on 
Japanese  Government  measures  to 
promote  structural  adjustment  and  an 
estimate  of  the  overall  effects  of  these 
programs.  The  second  phase  will  include 
a  more  in-depth  analysis  of  the 
programs'  effects  on  major  beneficiaries 
in  Japan  and  their  U.S.  competitors. 

Ambassador  Yeutter  has  requested 
that  the  Commission  report  its  first 
phase  findings  by  April  1. 1988.  and  its 
second  phase  findings  by  September  30. 
1988. 

Written  Submissions:  Interested 
persons  are  invited  to  submit  briefs 
concerning  the  investigation. 
Commercial  or  financial  information 
which  a  party  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  a  separate  sheet  of  paper,  each 
clearly  marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  §  201.6 


of  the  Commissions'  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  To  be  assured  of 
consideration  by  the  Commission, 
written  statements  should  be  received 
no  later  than  February  5. 1988.  All 
submissions  should  be  addressed  to  the 
Secretary  at  the  Commission's  office  in 
Washington.  DC. 

Briefs  must  be  submitted  not  later 
than  the  close  of  business  on  February  5. 
1988.  A  signed  original  and  14  true 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  Rules  (19  CFR  201.8). 

Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  our  TDD 
terminal  on  (202)  724-0002. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary: 

Issued:  October  21. 1987. 
[FR  Doc.  87-27696  Filed  12-1-87;  6:45  amJ 
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[Investigation  No.  337-TA-266) 

Certain  Reciosable  Plastic  Bags  and 
Tubing;  Initial  Determination 
Terminating  Respondents  on  the  Basis 
of  Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Meditech  International  Co.  (Meditech), 
Polycraft  Corp.  (Polycraft).  Chung  Kong 
Industrial  Co..  Ltd.  (Chung  Kong), 
Daewang  IntemaUonal  Co.  (Daewang). 
Keron  Industrial  Co..  Ltd.  (Keron). 
Gideons  Plastic  Industrial  Co..  Ltd. 
(Gideons).  Lien  Bin  Pasties  Co.,  Ltd. 
(Lien  Bin]  and  Euroweld  Distributing 
Inc.  (Euroweld)  respondents. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
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determination  in  this  matter  was  served 
upon  the  parties  on  November  27, 1987. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington.  DC  20436, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be  i 
obtained  by  contacting  the  I 

Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments:  Interested 
persons  may  file  written  comments  with 
the  Commission  concerning  termination 
of  the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  fi 
Street  NW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

Issued:  November  26, 1987. 

|FR  Doc.  87-27695  Filed  12-1-87:  8:45  im) 
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INTERSTATE  COMMERCE 
COMMISSION 


Motor  Carrier  Applications  To 
Consolidate,  Merge  or  Acquire  Control 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C.  11343  or 
11344.  Also,  applications  directly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 
eliminations,  and  securities  issuances) 
may  be  involved. 

The  applications  are  governed  by  49 
CFR  1182.1. 


Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.2.  If  the  protest  includes  a 
request  for  oral  hearing,  the  request 
shall  meet  the  requirements  of  49  CFR 
1182.3  and  shall  include  the  required 
certification.  Failure  seasonably  to 
oppose  will  be  construed  as  a  waiver  of 
opposition  and  participation  in  the 
proceeding. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or.  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (imless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice. 

Applicant(s)  must  comply  with  all 
conditions  set  foth  in  the  grant  or  grants 
of  authority  within  the  time  period 
specified  in  the  notification  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

Findings 

The  findings  for  these  applications  are 
set  forth  at  49  CFR  1182.6. 
Noreta  R.  McGee, 
Secretary. 

MG-F-18793,  filed  October  27. 1987. 
Joseph  F.  Becker  and  Loma  Corbett  (Box 
4340.  Whitehorse.  Yukon.  Canada  YlA 
3T5) — Control-Atlas  Tours  Limited 
(ATL)  (Box  4340.  Whitehorse.  Yukon, 
Canada  YlA  3T5)  and  United  Trails.  Inc. 
(UTI)  (1560  Victoria  Street  Norih. 
Kitchener,  Ontario,  Canada  N2B  3E5). 
Representative:  Jeremy  Kahn.  1726  M 
Street.  NW.  Suite  702.  Washington.  DC 
20036.  Joseph  F.  Becker  (Becker)  and 
Loma  Corbett  (Corbett),  both  noncarrier 
individuals,  respectively  own  57  percent 
and  43  percent  of  the  shares  of  ATL 
(MC-138348)  and  are  officers  and 
directors  of  that  company.  ATL  holds 
passenger  carrier  authority  to  conduct 
special  and  charter  operations  begining 
and  ending  at  the  Canadian  border  and 
extending  to  points  in  the  United  States 
(except  Hawaii),  and  to  conduct  regular- 
route  operations  between  Skagway.  AK. 
and  the  Canadian  border  over  Klondike 
Highway  2.  Becker  and  Corbett  each 
own  300  shares  of  717768  Ontario 
Limited  (OLC).  and  are  officers  and 
directors  of  that  corporation.  Stanley  W. 
Sherman  (Sherman)  owns  the  remaining 
300  shares  of  OLC  stock.  OLC  has 
purchased  all  of  the  stock  of  UTI  (MC- 
129937)  which  holds  passenger  carrier 
authority  to  conduct  charter  and  special 
operations  identical  in  territorial  scope 


to  ATL's  authority  except  UTI  may  not 
serve  Alaska.  Sherman  and  Becker  are 
also  officers  and  directors  of  UTI.  ATL 
has  been  granted  temporary  authority  to 
manage  and  control  UTI  pending  final 
decision  of  this  application. 

[FR  Doc.  87-27648  Filed  12-1-87;  8:45  am) 
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Release  of  Waybill  Data  for  Use  by 
AAR  Intermodal  Policy  Division,  In 
Economic  and  Policy  Research  Work 

The  Commission  has  received  a 
request  from  AAR,  Intermodal  Policy 
Division,  to  use  the  1986  ICC  Railroad 
Waybill  Sample  in  economic  and  policy 
research  work.  The  1983  and  1985  has 
previously  been  released  to  the  AAR  for 
this  purpose.  The  data  will  be  used 
exclusively  as  input  data  for  the  AAR 
Intermodal  Competition  Model.  The 
model  is  the  chief  means  by  which  AAR 
and  the  rail  industry  predict  the  impact 
on  rail  traffic  and  revenue  of  changes  in 
rail  or  truck  costs.  The  full  Waybill 
Sample  is  the  only  data  base  available 
for  this  purpose.  The  public  use  tape 
does  not  contain  several  essential  model 
inputs  including:  six  digit  Standard  Point 
Location  Code  (SPLC),  the  seven  digit 
Standard  Transportation  Commodity 
Code  (STCC).  car  types,  and  route. 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines  at  least:  (1) 
4,500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  State  (49 
CFR  Part  1244).  From  this  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiality  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specifically,  under 
the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
until  after:  (1)  Public  notice  is  provided 
so  affected  parties  have  an  opportunity 
to  object  and  (2)  certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  [Ex  Parte  No.  385  (Sub- 
No.  2),  52  FR  12415.  April  16. 1987J. 

Accordingly,  if  any  parties  object  to 
this  request,  they  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Director  of  the  Commission's 
Office  of  Transportation  Analysis 
(OTA)  within  14  calendar  days  of  the 


date  of  this  notice.  They  should  also 
include  all  grounds  for  objection  to  the 
full  or  portial  disclosure  of  the  requested 
data.  "The  Director  of  OTA  will  consider 
these  objections  in  determining  whether 
to  release  the  requested  waybill  data. 
Any  parties  who  objected  will  be  timely 
notified  of  the  Director's  decision. 

Contact:  James  A.  Nash.  (202)  275- 
6864. 

Noreta  R.  McGee, 
Secretary. 
|FR  Doc.  87-27649  Filed  12-1-87;  8:45  am) 
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Release  of  Waybill  Data  for  Use  in  an 
Analysis  of  Traffic  Potential  of  a 
Merger  or  Acquisition 

The  Commission  has  received  a 
request  from  R.  L.  Banks  &  Associates. 
Inc.  for  permission  to  use  certain  data 
from  the  Commission's  1984, 1985.  and 
1986  Waybill  Samples.  R.  L.  Banks  & 
Associates,  inc.  has  been  retained  by 
creditors  of  an  unnamed  railroad  to 
conduct  an  analysis  of  traffic  that  has 
fiowed  or  might  be  routed  over  it  in  the 
event  of  a  merger  or  acquisition 
potentially  involving  that  railroad.  In 
order  to  perform  that  analysis,  RLBA 
requests  permission  to  use:  Serial 
Number,  Number  of  Cars  on  Original 
Waybill,  Origin  Railroad  &  Station 
Number  (FSAC),  Termination  Railroad  & 
Station  Number  (FSAC).  Transit  Flag, 
Commodity  Code  Including  STCC49 
(Hazardous  Materials  Code),  Freight 
Revenue  on  Original  Document,  TOFC 
Plan— First  Field,  TOFC  Plan— Second 
Field,  Number  of  Trailers/Containers, 
Transit  Charges.  Miscellaneous  Charges. 
Sample  Strata.  Subsample  Replicate 
Number.  Origin  Standard  Point  Location 
Code.  Termination  Standard  Point 
Location  Code,  Short  Line  Miles.  Car 
Type,  Tons-Computed  from  Original 
Weight.  Expansion  Factor,  Local  or 
Route  Code,  Junction  Frequency,  First  to 
Ninth  Junction  Stations,  First  to  Eight 
Junction  Railroads,  Cars — Factored  by 
Strata,  Net  Tons — Factored  by  Strata. 
Total  Revenue — Factored  by  Strata. 
Trailer  Count — Factored  by  Strata, 
Route  Segment  Distances  (up  to  ten 
segments),  Total  Distance,  and  Factored 
Revenue  for  Each  Segment  (up  to  ten 
segments). 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines  at  least:  (1) 
4.500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  State  (49 
CFR  Part  1244).  From  this  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 


waybill  data  requests  while  protecting 
the  confidentiality  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specifically,  under 
the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
until  after:  (1)  Public  notice  is  provided 
so  affected  parties  have  an  opportunity 
to  object  and  (2)  certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  |Ex  Parte  No.  385  (Sub- 
No.  2).  52  FR  12415,  April  16, 1987J. 
,  Accordingly,  if  any  parties  object  to 
this  request,  they  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Director  of  the  Commission's 
Office  of  Transportation  Analysis 
(OTA)  within  14  calendar  days  of  the 
date  of  this  notice.  They  should  also 
include  all  grounds  for  objection  to  the 
full  or  partial  disclosure  of  the  requested 
data.  "The  Director  of  OTA  will  consider 
these  objections  in  determining  whether 
to  release  the  requested  waybill  data. 
Any  parties  who  objected  will  be  timely 
notified  of  the  Director's  decision. 

Contact:  James  A.  Nash.  (202)  275- 
6864. 

Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  87-27650  Filed  12-1-87;  8:45  am] 

BILUMG  CODE  703$-01-M 


[Docket  No.  AB-7  (Sut>-No.  1 14X)| 

CMC  Real  Estate  Corp.;  Abandonment 
Exemption;  for  Railroad  in  Ctiicago,  IL 

Applicant,  the  successor  to  the 
Chicago,  Milwaukee,  St.  Paul  and  Pacific 
Railroad,  has  filed  a  notice  of  exemption 
under  49  CFR  Part  1152,  Subpart  F— 
Exempt  Abandonments,  to  abandon  its 
1.54-mile  line  of  railroad  (the  Deering 
Line)  between  milepost  2.33  and 
milepost  3.87  in  Chicago,  IL  (engineering 
stations  00-t-OO  and  81-1-56). 

Applicant  has  certified:  (1)  That  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 


notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

Applicant  has  filed  an  environmental 
report  which  shows  that  no  significant 
environmental  or  energy  impacts  are 
likely  to  result  from  this  abandonment. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360 1.C.C.  91 
(1979).  > 

The  exemption  will  be  effective 
January  1, 1988  unless  stayed  pending 
reconsideration.  Petitions  to  slay  must 
be  filed  by  December  14, 1987,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  puhlic  use 
concerns,  must  be  filed  by  December  22. 
1987  with: 
Office  of  the  Secretary.  Case  Control 

Branch,  Interstate  Commerce 

Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  sent  to  applicants 
representative: 
John  Broadley,  Jenner  &  Block,  21 

DuPont  Circle.  Washington,  DC  20036. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided;  November  23, 1987. 
By  the  Commission,  Jane  F.  MackalL 
Director.  Office  of  Proceedings. 

Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  87-27439  Filed  12-1-87;  8:45  am) 

BILLING  CODE  7D35-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

IDocket  No.  86-71] 

Revocation  of  Registration;  Ctiarles  E. 
Pearce,  M.D. 

On  August  20, 1986,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Charles  E.  Pearce. 
M.D.,  101  South  Hubbard's  Lane, 
Louisville,  Kentucky  40207 


'  1  he  Riiilway  L.abor  Executives'  Associaliun 
IRI.F.A)  filed  a  request  for  the  imposition  of  labor 
protective  conditions.  The  United  Transportation 
Union  joins  RUEA  in  making  this  request.  Since  the 
subject  abandonment  involves  an  exemption  from 
section  109U3.  such  conditions  have  been  imposed 
rituttnelv. 
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(Respondent).  The  Order  to  Show  Cause 
sought  to  revoke  Respondent's  DEA 
Certificate  of  Registration  AP5441530, 
and  deny  his  application  for  renewal  of 
that  registration  executed  on  February 

24. 1986,  on  the  ground  that  Respondent 
was  convicted  in  the  United  States 
District  Court  for  the  Western  District  of 
Kentucky,  on  February  25. 1985,  of 
unlawful  distribution  of  a  Schedule  II 
controlled  substance  in  violation  of  21 
U.S.C.  841(a)(1),  a  felony  relating  to 
controlled  substances. 

Respondent,  through  counsel, 
requested  a  hearing  by  letter  dated 
September  10, 1986.  The  matter  was 
docketed  before  Administrative  Law 
judge  Francis  L.  Young.  Prior  to  the 
hearing,  the  matter  was  transferred  to 
Administrative  Law  Judge  Mary  Ellen 
Biltner.  The  hearing  in  this  matter  was 
held  in  Louisville,  Kentucky  on  May  12, 
1387.  On  September  3, 1987,  Judge 
Ilittner  issued  her  opinion  and        j 
rucommended  ruling  findings  of  fact 
conclusions  of  law  and  decision. 
Exceptions  were  filed  by  Respondent's 
counsel  on  September  23, 1987. 
Government  counsel  filed  a  response  to 
Respondent's  exceptions  on  October  13, 
1987.  Judge  Bittner  transmitted  the 
record  to  the  Administrator  on  October 

19. 1987.  The  Administrator  has 
considered  the  record  in  its  entirety  and 
pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  in  this  matter 
based  upon  the  findings  of  fact  and 

c  onclusions  of  law  as  hereinafter  set 
forth. 

The  Administrative  Law  Judge  found 
fliat  Respondent  has  practiced  medicine 
since  1951.  In  late  1981  investigators  of 
the  Kentucky  Office  of  the  Attorney 
General  received  complaints  about 
Respondent's  prescribing  practices.  That 
ulfir.e  conducted  an  investigation  of 
Respondent's  prescribing  practices 
which  included  patient  interviews  and 
undercover  visits  to  Respondent's  office. 
One  individual,  a  former  patient  of 
Respondent's  was  interviewed  at  the 
women's  correctional  institution  and 
told  investigators  that  she  had 
|)erformcd  sexual  favors  for  Respondent 
in  exchange  for  controlled  substances. 
In  a  later  interview,  this  same  individual 
advised  that  her  mother  had  been 
staying  with  her.  and  that  she  received 
prescriptions  from  Respondent  in  her 
mother's  name. 

An  investigator  obtained  prescriptions 
written  by  Respondent  in  the 
individual's  mother's  name  from  local 
pharmacies  and  was  advised  by  the 
pharmacists  that  these  prescriptions 
were  picked  up  by  the  individual. 
Between  August  4, 1980,  and  May  20. 
1981,  Respondent  wrote  at  least  20 


prescriptions  for  controlled  substances 
in  the  mother's  name.  When  the 
investigators  interviewed  the  mother  at 
her  home  in  West  Virginia  in  April  1982, 
she  told  investigators  that  she  had  never 
heard  of  Respondent,  had  never 
received  any  prescriptions  from  him, 
and  had  not  visited  her  daughter  in 
Louisville  during  the  preceding  two  or 
three  years. 

The  Administrative  Law  Judge  further 
found  that  three  investigators  of  the 
Kentucky  Office  of  the  Attorney  General 
made  undercover  visits  to  Respondent's 
office  posing  as  patients  using  the 
names  James  Logan,  Linda  Kaufman  and 
Robert  Keen.  The  investigator  posing  as 
Linda  Kaufman  saw  Respondent  on  five 
occasions,  between  January  29  and   ' 
February  19. 1982.  including  once  for 
lunch.  She  received  controlled 
substances  or  prescriptions  from 
Respondent  on  four  of  these  occasions. 
Respondent  pled  nolo  contendere  to  a 
charge  of  unlawful  distribution  of  a 
Schedule  III  controlled  substance  to  the 
investigator  posing  as  Linda  Kaufman. 

The  investigator  posing  as  Robert 
Keen  visited  Respondent  on  three 
occasions  and  received  prescriptions  for 
controlled  substances  on  each  visit.  The 
investigator  posing  as  James  Logan 
testified  at  the  hearing  on  May  12, 1987. 
The  investigator  initially  visited 
Respondent's  office  on  February  2. 1982, 
and  told  the  receiptionist  that  he  needed 
Tylenol  for  his  back  and  Valium  for  his 
nerves.  The  investigator  spent  about  one 
minute  in  Respondent's  office  and 
received  prescriptions  for  Valium  and 
Tylenol  #3.  both  controlled  substances. 
The  investigator  returned  to 
Respondent's  office  on  two  more 
occasions  and  received  prescriptions  for 
Valium  and  Tylenol  #3.  Respondent 
never  touched  the  investigator  or  gave 
him  a  physical  examination. 

The  Administrative  Law  Judge  further 
found  that  Respondent  was  indicted  by 
a  Federal  grand  jury  on  October  6, 1982, 
on  41  counts  of  illegal  distribution  of 
controlled  substances  and  one  count  of 
making  false  statements  and 
representations  of  material  fact.  On 
January  5. 1985.  Respondent  entered  a 
plea  of  nolo  contendere  to  one  count  of 
the  indictment  charging  illegal 
distribution  of  a  Schedule  III  controlled 
substance. 

The  Administrative  Law  Judge 
concluded  that  Respondent  was 
convicted  of  a  felony  relating  to 
controlled  substances,  and  that  the  nolo 
contendere  plea  was  adequate  to 
support  such  a  conclusion.  See  Noell  v. 
Bensinger.  586  F.2d  544  (5th  Cir.  1978). 
The  conviction  provides  the  statutory 
basis  for  revocation  of  Respondent's 


DEA  registration.  In  addition,  the 
Administrative  Law  Judge  found  that 
Respondent  wrote  20  prescriptions  for 
controlled  substances  for  a  woman  who 
was  not  his  patient,  and  wrote 
prescriptions  for  controlled  substances 
for  an  undercover  investigator  without 
performing  any  physical  examination  or 
obtaining  a  medical  history.  She  found 
Respondent's  assertions  that  he 
prescribed  medications  in  good  faith 
and  for  medical  reasons  to  be 
unpersuasive  and  not  subtantiated  by 
the  evidence.  The  Administrative  Law 
Judge  recommended  that  Respondent's 
DEA  registration  be  revoked  and  his 
pending  application  denied. 

The  Administrator  adopts  the 
proposed  findings  of  fact,  conclusions  of 
law  and  decision  of  the  Administrative 
Law  Judge  in  its  entirety.  The 
Administrator  finds  that  Respondent  has 
been  convicted  of  a  felony  relating  to 
controlled  substances.  In  addition,  he 
has  issued  numerous  prescriptions  for 
controlled  substances  for  an  individual 
who  was  not  his  patient  and  for  an 
undercover  agent  without  a  medical 
examination.  Such  activity  indicates 
that  Respondent  cannot  be  trusted  with 
a  DEA  registration. 

Accordingly,  pursuant  to  the  authority 
vested  in  him  by  21  U.S.C.  823  and  824 
and  28  CFR  0.100(b).  the  Administrator 
hereby  orders  that  Respondent's  DEA 
Certificate  of  Registration  AP5441530, 
be.  and  it  hereby  is,  revoked  effective 
January  4, 1988.  Any  outstanding 
applications  for  registration  are  denied. 

Dated:  November  25, 1987. 
John  C.  Lawn, 
Administrator. 

[PR  Doc.  87-27605  Filed  12-1-87;  8:45  am) 
8IUJN6  COOC  441O-0»-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts  Ad 
Hoc  Policy  Discussion  Group;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Ad  Hoc 
Policy  Discussion  Group  will  be  held  on 
December  19, 1987,  from  2:00  p.m.-6:00 
p.m.  at  the  Sheraton  Center  Hotel,  7th 
Avenue  &  52nd  Street,  New  York.  NY 
10019. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  of  discussion  will  be  the  Dance/ 
Inter-Arts/State  Programs  Presenting/ 
Touring  Initiative. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 


Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506,  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  (202)  662-5433. 
Yvonne  M.  Sabine. 
Acting  Director.  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts 
November  23. 1987. 

(PR  Doc.  87-27621  Filed  12-1-87;  8:45  am) 

BtLUNG  CODE  7S37-01-M 

National  Endowment  for  the  Arts  Inter- 
Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Presenting 
Organizations)  to  the  National  Council 
on  the  Arts  will  be  held  on  December  17. 
1987.  from  11:30  a.m.-3:00  p.m.  at  the 
Sheraton  Center  Hotel.  7th  Avenue  & 
52nd  Street,  New  York,  NY  10019. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  of  discussion  will  be  presenting 
organizations  guidelines. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20506.  202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  (202)  682-5433. 
Yvonne  M.  Sabine, 
Acting  Director.  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
November  23. 1987. 

(PR  Doc.  87-27622  Filed  12-1-87;  8:45  am) 

BILUNG  CODE  7S37-01-M 


National  Endowment  for  the  Arts  Media 
Arts  Advisory  Panel;  Amended  Notice 
of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 


L.  92-463).  as  amended,  notice  is  hereby 
given  of  a  change  in  the  date  and  time  of 
a  meeting  of  the  Media  Arts  Advisory 
Panel  (Challenge  III  Section)  to  the 
National  Council  on  the  Arts.  The 
meeting,  originally  set  for  November  23. 
1987.  from  9:00  a.m.-4:00  p.m..  (published 
in  Vol.  52  FR  43409.  November  12. 1987) 
will  be  held  on  December  4. 1987.  from 
9:00  a.m.-1:00  p.m.  The  location  of  the 
meeting  remains  the  same:  Room  716  of 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5433. 
November  23, 1987. 
Yvonne  M.  Sabine. 
Acting  Director  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts 

(FR  Doc.  87-27623  Filed  12-1-87;  8:45  am] 

BILUNG  CODE  7537-01-4N 

Tilted  Arc  Site  Review  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Tilted  Arc 
Site  Review  Advisory  Panel  to  the 
General  Services  Administration  will  be 
held  on  December  15, 1987.  from  9:30 
a.m.-5:00  p.m.  at  the  Loeb  Student 
Center.  Room  413.  New  York  University. 
566  LaGuardia  Place  at  Washington 
Square  South.  New  York.  NY  10002. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  of  discussion  will  be  review  of 
possible  sites  for  Tilted  Arc. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington 


DC  20506.  202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  (202)  682-5433. 

November  24. 1987 

Yvonne  M.  Sabine. 

Acting  Director.  Council  and  Panel 

Operations.  National  Endowment  for  the  .^'■ts 

|FR  Doc.  87-27659  Filed  12-1-87;  8:45  «m| 

BILLING  CODE  7$37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permits  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

AGENCY:  National  Science  FoimdHtion 
ACTION:  Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  of  \9"H. 
Pub.  L.  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Myers.  Permit  Office. 
Division  of  Polar  Programs.  National 
Science  Foundation.  Washington.  DC 
20550. 

SUPPLEMENTARY  INFORMATION:  On 
August  27.  September  8.  September  30. 
October  8  and  October  14. 1987.  the 
National  Science  Foundation  published 
notices  in  the  Federal  Register  of  permit 
applications  received.  Permits  have 
been  issued  to  the  following  individuals. 

David  Ainley  (2  permits) 

John  Bengtson 

Mark  Chappell 

Charlotte  Evans 

Barry  Lopez 

William  Stockton 

Edward  Atkins 

J.  Alan  Campbell 

Charles  Crawford 

G.  Richard  Harbison 

Robert  G.  Robbins 

David  C.  White 

Charles  E.  Myers, 

Permit  Office,  Division  of  Polar  Programs. 

(FR  Doc.  87-27660  Filed  12-1-87;  8:4.3  am) 
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UMI 


NUCLEAR  REQUUkTORY 
COMMISSION 

(D*Ck«tNaS0-213| 


Connecticut  Yankee  Atomic  Power 
Co.;  Haddam  Neck  Plant;  Issuance  of 
Environmental  Assessment  and 
Hnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory     | 
Commission  (the  Commission)  is 
considering  the  issuance  of  a  proposed 
amendment  to  Facility  Operating 
License  No.  DPR-61,  issued  to 
Connecticut  Yankee  Atomic  Power 
Company  (the  licensee),  which  would 
change  the  expiration  date  for  the 
Haddam  Neck  Plant  Operating  License. 
DPR-61  from  May  26.  2004.  to  June  29. 
2007. 

Identirication  of  Proposed  Action 

The  currently  licensed  term  for  the 
Maddam  Neck  Neck  Plant  is  40  years 
commencing  with  issuance  of  the 
construction  permit  (May  26. 1964). 
Accounting  for  the  time  that  was 
required  for  plant  construction,  this 
represents  an  effective  operating  license 
term  of  36  years.  10  months  and  26  days. 
The  licensees  application  dated 
November  24,  1986  requests  a  40-year 
operating  license  term  for  the  f  laddam 
Neck  Plant. 

Summary  of  Environmental  Assessment 

The  NRC  staff  has  reviewed  the 
potential  environmental  impact  of  the 
proposed  change  in  the  expiration  date 
of  the  Operating  License  for  the 
Haddam  Neck  Plant.  This  evaluation 
considered  the  previous  environmental 
studies,  including  the  "Final 
Environmental  Statement  Related  to  the 
Haddam  Neck  (Connecticut  Yankee) 
Nuclear  Power  Plant,"  (October  1973). 
and  more  recent  NRC  policy. 

Radiological  Impacts 

Although  the  population  in  the  vicinity 
of  the  Haddam  Neck  Plant  has 
increased,  the  site  requirements  of  10 
CFR  Part  100  are  still  met  with  regard  to 
Exclusion  Area  Boundary.  Low 
Population  Zone,  and  nearest  population 
center  distances.  In  addition,  the 
proposed  additional  years  of  reactor 
operation  do  not  increase  the  annual 
public  risk  from  reactor  operation. 

With  regard  to  normal  plant 
operation,  the  licensee  complies  with 
NRC  guidance  and  requirements  for 
keeping  radiation  exposures  "as  low  as 
is  reasonable  achievable"  (ALARA)  for 
occupational  exposures  and  for 


radioactivity  in  effluents.  The  licensee 
would  continue  to  comply  with  these 
requirements  during  any  additional 
years  of  facility  operation  and  also 
apply  advanced  technology  when 
available  and  appropriate. 

Non-Radiological  Impacts 

The  NRC  review  identified  no 
additional  degradation  o^the  habitat 
surrounding  the  Haddam  Neck  Plant 
with  regard  to  indigenous  plant  and 
animal  species,  including  those  that  are 
commercially  valuable,  for  the 
additional  years  of  facility  operation.  In 
addition,  the  National  Pollutant 
Discharge  Elimination  System  permit 
provides  additional  environmental 
protection. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
change  to  the  expiration  date  of  the 
Haddam  Neck  Plant  Facility  Operating 
License  relative  to  the  requirements  set 
forth  in  10  CFR  Part  51.  Based  upon  the 
environmental  assessment,  the  staff 
concluded  that  there  are  no  significant 
radiological  nor  non-radiological 
impacts  associated  with  the  proposed 
action  and  that  the  proposed  license 
amendment  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment.  Therefore,  the  Commission 
has  determined,  pursuant  to  10  CFR 
51.31,  not  to  prepare  an  environmental 
impact  statement  for  the  proposed 
amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for    . 
amendment  dated  November  24. 1986, 
(2)  the  Final  Environmental  Statement 
Related  to  the  Haddam  Neck 
(Connecticut  Yankee)  Nuclear  Power 
Plant,  issued  October  1973.  and  (3)  the 
Environmental  Assessment  dated 
November  23. 1987.  These  documents 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington.  DC 
20555  and  at  the  Russell  Library.  124 
Broad  Street.  Middletown.  Connecticut 
06457. 

Dated  at  Bethesda.  Maryland,  this  23rd  day 
of  November  1967. 

For  the  Nuclear  Regulatory  Commission. 
Michael  L.  Boyte, 
Acting  Director.  Integrated  Safety 
Assessment  Project  Directorate.  Division  of 
Reactor  Projects— Itl,  IV,  V  and  Special 
Projects. 
[FR  Doe.  87-27688  Filed  ia-1-87;  B;45  am) 
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Indiana  and  Michigan  Powor  Co, 
Donald  C.  Cook  Nuclear  Plvit,  UnK  No. 
2;  Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  license  amendment  to 
Facility  Operating  License  No.  DPR-74 
issued  to  Indiana  and  Michigan  Power 
Company  (the  licensee)  for  operation  of 
the  Donald  C.  Cook  Nuclear  Plant.  Unit 
No.  2.  located  in  Berrien  County. 
Michigan. 

Identification  of  Proposed  Action 

The  license  amendment  would  permit 
the  licensee  to  replace  major 
components  of  the  four  steam  generators 
in  Cook  Unit  2  in  order  to  restore  the 
plant  to  its  original  operating  condition. 

The  amendment  would  revise  the 
Technical  Specifications  in  response  to 
the  licensee's  application  dated  March 
12. 1987,  as  supported  by  the  Steam 
Generator  Repair  Report  submitted 
November  7, 1986  and  revised  March  30 
and  July  24, 1987,  as  may  be  further 
revised  based  on  the  NRC  staffs 
continuing  review. 

The  NRC  staff  has  prepared  an 
environmental  assessment  of  the 
proposed  action.  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Related  to  the 
Repair  of  Steam  Generators.  Indiana 
and  Michigan  Electric  Company,  Donald 
C.  Cook  Nuclear  Plant,  Unit  No.  2, 
Docket  No.  50-316."  dated  November  23. 
1987. 
Summary  of  Environmental  Assessment 

The  steam  generators  (SG)  at  Cook 
Unit  2  have  experienced  corrosion- 
related  phenomena  which  have  required 
periodic  examination  and  plugging  of  SG 
tubes  to  ensure  continued  plant 
operation.  The  licensee  has  limited  plant 
operation  to  80%  power  to  retard  the 
rate  of  SG  tube  degradation.  However, 
the  need  to  plug  tubes  will  continue  and 
will  eventually  result  in  further  power 
reductions  and  operating  difHculties. 
There  are  no  practical  repair  techniques; 
thus,  the  licensee  proposed  to  replace 
SG  lower  assemblies.  This  replacement 
would  repair  the  SG's  and  allow  the  unit 
to  operate  at  its  design  capacity. 

The  proposed  license  amendment 
would  not  degrade  the  level  of  safety 
attained  by  the  original  licensing  of  the 
plant.  The  repaired  steam  generators 
would  be  constructed  of  tube  materials 
less  prone  to  corrosion  than  the  original 
tube  materials.  There  would  be  a 
diminished  chance  of  accident  doses  to 


the  environment  since  the  probability  of 
an  SG  tube  rupture,  the  accident  of 
concern,  would  have  a  lower  probability 
of  occurrence  than  in  the  originally 
licensed  plant. 

The  NRC  staff  has  reviewed  the 
potential  environmental  impact  of  the 
proposed  action  that  would  permit  the 
licensee  to  replace  major  components  of 
the  four  steam  generators.  This 
evaluation  considered  the  previous 
environmental  studies,  including  the 
"Final  Environmental  Statement 
Relating  to  Operation  of  Donald  C.  Cook 
Nuclear  Plant,  Unit  Nos.  1  and  2."  dated 
August  1973, 

Radiological  Impacts 

The  licensee  has  taken  appropriate 
steps  to  ensure  occupational  doses  to 
the  work  force  and  population  will  be 
within  the  limits  of  10  CFR  Part  20  and 
are  below  the  annual  dose  design 
objectives  of  10  CFR  Part  50.  Appendix  I. 
Therefore,  the  radiological  impact  of  the 
repair  project  to  the  public  and  the  work 
force  will  not  significantly  affect  the 
human  environment. 

Nonradiological  Impacts 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
license  amendment  involves  features 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  Part  20.  It 
does  not  affect  nonradiological  plant 
effluents.  Any  such  effluents  will  be 
controlled  by  the  licensee  under  existing 
plans  to  prevent  or  mitigate  the  impact 
of  such  effluents.  The  licensee  will 
control  noisy  operations  of  construction 
machinery  and  will  restore  any  area 
inadvertently  disturbed.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological  environment 
impacts  associated  with  the  proposed 
license  amendment. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
steam  generator  repair  program  and  the 
proposed  amendment  relative  to  the 
requirements  set  forth  in  10  CFR  Part  51. 
Based  upon  the  environmental 
assessment,  the  staff  concluded  that 
there  are  no  significant  radiological  or 
nonradiological  impacts  associated  with 
the  proposed  action  and  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
Commission  has  determined,  pursuant 
to  10  CFR  51.31,  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  Environmental 
Assessment  dated  November  23, 1987; 
and  (2)  the  application  for  amendment 


dated  March  12, 1987  as  supported  by  an 
earlier  transmittal  dated  November  7, 
1986  with  the  Steam  Generator  Repair 
Report  that  was  later  revised  on  March 
30  and  July  24, 1987.  These  documents 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW.,  Washington.  DC. 
and  at  the  Maude  Preston  Palenske 
Memorial  Library.  500  Market  Street.  St. 
Joseph.  Michigan  49085. 

Dated  at  Bethesda.  Marj'land.  this  23rd  da> 
of  November  1987. 

For  the  Nuclear  Regulatory  Commission. 

David  L  Wigginton, 

Acting  Director.  Project  Directorate  111-3. 

Division  of  Reactor  Projects. 

[V9.  Doc.  87-27689  Filed  12-1-87;  8:45  am| 
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[Docket  No.  50-298] 

Nebraska  Public  Power  District; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC/the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
50.54(w)(l)  to  the  Nebraska  Public 
Power  District  (the  licensee)  for  the 
Cooper  Nuclear  Station  located  in 
Nemaha  County.  Nebraska. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
licensee  would  be  exempted  from  the 
requirement  of  Paragraph  54(w)(l)  of  10 
CFR  Part  50  from  December  5. 1987 
through  December  4. 1988. 10  CFR 
50.54(w](l)  requires  that  licensees  have, 
within  60  days  of  the  effective  date  of 
the  Rule,  property  damage  insurance  in 
the  amount  of  at  least  $1.06  billion  to 
provide  financial  security  for  stabilizing 
and  decontaminating  their  licensed 
reactors  in  the  event  of  an  accident. 

The  Need  for  the  Proposed  Action: 
The  licensee  is  a  political  subdivision  of 
the  State  of  Nebraska  and.  as  such,  is 
prohibited  by  State  law  from  becoming  a 
subscriber  to  the  stock  or  any  portion  of 
interest  of  any  corporation  or 
association.  The  licensee  is  therefore 
prohibited  from  becoming  a  member  of 
Nuclear  Electric  Insurer's  Limited 
(NEIL).  As  a  result,  the  licensee  is 
unable  to  obtain  the  $1.06  billion,  of 
property  insurance  as  required  by  the 
Rule.  The  District  is  seeking  a 
declaratory  judgement  from  United 
States  District  Court  which  will  enable  it 
to  become  a  NEIL  member.  Until  such 
time,  the  maximum  amount  of  property 
insurance  available  to  the  licensee  is  the 
$585  million  available  from  the 
American  Nuclear  Insurers  and  the 


Mutual  Reinsurance  Pool.  The  requested 
exemption  will  grant  the  licensee 
additional  time  to  obtain  the  necessary 
ruling. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed  action 
affects  only  insurance  requirements  and 
will  have  no  effect  on  nuclear  safety  or 
on  plant  effluents.  Therefore,  the 
Commission  has  determined  that  there 
is  no  environmental  impact  associated 
with  the  proposed  action. 

Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources. 

Agencies  Persons  Consulted:  The  NRC 
staff  did  not  consult  other  agencies  or 
persons. 

Finding  of  No  SigiUricant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application 
dated  October  5. 1987,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC, 
and  at  the  local  Public  Document  Room 
in  the  Auburn  Public  Library,  118  15th 
Street,  Auburn,  Nebraska  88305. 

Dated  at  Bethesda.  Maryland  this  27th  dav 
of  November,  1987. 

For  the  Nuclear  Regulator^'  Commission 
Waller  A.  Paulson. 

Acting  Director,  Project  Directorate — IV. 
Division  of  Reactor  Projects — ///.  IV,  V.  umf 
Special  Proiects,  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  87-27691  Filed  12-1-87;  8:45  am! 
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(Docket  No.  50-285] 

Omaha  Public  Power  District; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulator^' 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  schedular  requirement  of  10 
CFR  50.54(w)(l)  to  the  Omaha  Public 
Power  District  (licensee)  for  the  Fort 
Calhoun  Station.  Unit  1.  located  at  the 
licensee's  site  in  Washington  County. 
Nebraska. 

Environmental  Assessment 

Identification  of  the  Proposed  Action: 
The  proposed  action  would  grant  an 
exemption  to  the  licensee  from 
§  50.54(w)(l)  of  10  CFR  Part  50  which 
was  recently  amended  to  require  that 
the  licensees  of  nuclear  power  reactors 
maintain  a  minimum  insurance  coverage 
in  the  sum  of  $1.06  billion  to  provide 
financial  security  for  stabilizing  and 
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decontaminating  their  operating  nuclear 
power  reactors  in  the  event  of  an 
accident.  The  new  requirement  became 
effective  on  October  5. 1987  and  the 
regulation  provides  for  a  60  day  grace 
period  in  which  a  licensee  could  comply 
with  the  requirements.  By  letters  dated 
October  2. 1987  from  the  licensee's 
counsel's  and  October  5, 1987  from  the 
licensee,  the  licensee  requested  an 
exemption  to  10  CFR  50.54{w)(l).  which 
would  defer  the  due  date  for  acquiring 
the  full  amount  of  property  insurance 
required  by  the  regulation. 

The  Need  for  the  Proposed  Action: 
Currently,  the  licensee  maintains  $585 
million  of  property  insurance  obtained 
through  American  Nuclear  Insurers  and 
the  Mutual  Energy  Reinsurance  Pool. 
The  only  source  of  additional  insurance 
to  comply  with  the  Commission's 
recently  amended  i  50.54(w)(l)  is 
Nuclear  Electric  Insurance  Limited 
(NEIL).  However.  NEIL  is  a  mutual 
company  and  under  the  provisions  of 
the  Nebraska  law,  the  hcensee  is 
prohibited  from  becoming  a  subscriber 
to  the  stock  or  any  portion  of  interest  of 
any  corporation  or  association.  The 
licensee  is  a  political  subdivision  of  the 
State  of  Nebraska.  In  an  effort  to  satisfy 
the  limitations  of  Nebraska  law.  NEIL 
amended  its  charter  and  by-laws  to 
issue  appropriate  policy  endorsements. 
Based  upon  NEIL's  actions,  the  licensee 
submitted  an  application  to  NEIL  few- 
decontamination  and  property 
insurance.  By  letter  from  NEIL  dated 
|une  28. 1985.  the  licensee  was  advised 
NEIL  would  not  issue  a  policy  to  the 
licensee  until  the  licensee  had  secured  a 
declaratory  judgment  from  the  Nebraska 
Supreme  Court  that  non-voting 
membership  in  NEIL  and  the  issuance  of 
policies  with  appropriate  endorsements 
would  not  violate  the  Nebraska 
Constitution.  On  July  1. 1985,  the 
licensee,  commenced  an  action  for  a 
declaratory  judgment  in  the  District 
Court.  The  District  Court  issued  its 
decision  on  December  1. 1988  in  which  it 
declined  to  grant  a  declaratory 
judgment.  The  licensee  has  appealed  the 
ruling  of  the  District  Court  to  the 
Nebraska  Supreme  Court  where  the 
matter  currently  is  pending.  In  the  event 
the  Nebraska  Supreme  Court  ultimately 
refuses  to  grant  a  declaratory  judgment 
that  the  licensee  may.  consistent  with 
Nebraska  law.  purchase  insurance  from 
NEIL,  the  licenses  asserts  that  it  plans  to 
commence  an  action  for  a  declaratory 
judgment  in  the  United  States  District 
Court  in  Nebraska  and  ask  the  Federal 
court  to  declare  that  the  Commission's 


new  regulation  preempt  any  provisions 
of  the  Nebraska  law. 

Environmental  Impact  of  the  Proposed 
Action:  The  proposed  exemption  affects 
only  the  required  diate  for  the  licensee  to 
be  in  compliance  with  the  regulation 
and  does  not  affect  the  risk  of  facility 
accidents.  Thus,  post-accident 
radiological  releases  will  not  differ  from 
those  determined  previously,  and  the  • 
proposed  exemption  does  not  otherwise 
affect  facility  radiological  effluents,  or 
any  significant  occupational  exposures. 
With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  does  not  affect  plant  non- 
radiological  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  there  are  no 
measurable  radiological  and  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
Fort  Calhoun  Station,  Unit  1. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  October  5, 1987  and  that  of  its 
counsel,  dated  October  2, 1987.  The 
letters  available  for  public  inspection  at 
tfie  Commission's  Public  Document 
Room.  1717  H  Street  Washington.  DC 
20555  and  at  the  Local  Public  Document 
Room  in  the  W.  Dale  Clark  Library,  215 
South  15th  Street.  Omaha,  NebraeJca 
68102. 

Dated  at  Bethesda.  Maryland,  this  25th  day 
of  November.  1987. 

For  the  Nuclear  Regulatory  Commission. 
Jose  A.  Calvo. 

Director.  Project  Directorate — IV,  Division  of 
Reactor  Projects — ///.  IV.  V  and  Special 
Projects,  Office  of  Nuchsar  Reactor 
Regulation. 

[PR  Doc.  87-27992  Filed  12-t-a7;  8:43  am) 
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[Docket  No.  50-289] 

GPU  Nuclear  Corp.;  CmwideraHow  of 
Issuance  of  Amendment  to  FaciHty 
Operating  License  and  Opportunity  for 
Prior  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
50  issued  to  General  Public  Utilities 
Nuclear  Corporation,  for  operation  of 
Three  Mile  Island  Nuclear  Station,  Unit 
1  located  in  Middletown,  PA. 

The  amendment  would  revise  the 
provisions  in  the  Technical 
Specifications  relating  to  post-accident 
monitoring  instrumentation  to  satisfy 
Regulatory  Guide  1.97  indication 
requirements. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  January  4, 1988.  the  hcensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rule  of  Practice 
for  Domestic  Licensing  Proceedings"  in 
10  CFR  Part  2.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or 
an  Atomic  Safety  and  Licensing  Board 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and /or  petition  and  the 
Secretary  of  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
foth  with  particularity  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1>  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
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property,  fiDancial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  'w^ich  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspects  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  soheduled  in 
the  proceeding,  but  such  and  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen(15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  musl  include  a  list  of 
the  contentions  whioh  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matter  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  <be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  sny 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fuQy  in  the  conduct  of  fhe 
hearing,  including  the  opportunity  to 
present  evidence  and  'cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  by  the 
above  date.  Where  petitions  are  filed 
during  the  iasf  ten  (K))  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
or  representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (80O)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  John 
Stolz:  (petitioner's  name  and  telephone 
number);  (date  petition  was  mailed); 
(plant  name};  and  (publication  date  and 
page  number  of  this  f  edetad  Register 
notice).  A  copy  of  tbe  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel.  1J.S.  Niaclear  Regulatory 
Commission,  Wasfaingtoa  DXI.  20555, 
and  to  Ernest  L.  Blake.  Jr..  Es^  Shew. 
Pittman  Potts  &  Tnwvibiidge,  2360  N 


Street  NW.,  Washington,  DC  20037, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  request 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(lKi)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  15. 1987. 
which  is  available  for  public  inspection 
at  the  Commission's  PubHc  Document 
Room.  1717  H  Street.  NW..  Washington. 
DC  and  at  the  State  Library  of 
Pennsylvania.  Government  Publications 
Section  Education  Building.  Harrisburg. 
PA. 

This  letter  dated  at  Bethesda.  MD  on  the 
24th  of  November  1987. 

For  the  Nuclear  Regulatory  Commission. 

Gordon  E.  Edtmn. 

Senior  Project  Manager.  Project  Directorcfte 
1-4.  Division  of  Reactor  Project  I/TI. 

(FR  Doc.  87-27690  Filed  12-1-87;  8:45  am] 
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Bi-Weekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Backgronnd 

Pursuant  to  Public  Law  (P.L.)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission]  is  publishing  this  regular 
bi-weekly  notice.  Pi.  S7-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  requn* 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  tbe  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  bi-weekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  November  9, 
1987  through  November  20. 1987.  The 
last  bi-weekly  notice  was  published  on 
November  18. 1967  (52  FH  44241J. 


NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENTS  TO 
FAaLTTY  OPERATING  LICENSES 
AND  PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibihty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20S55,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Reg^rter  notice.  Written 
comments  may  also  be  delivered  to 
Room  4000,  Maryland  National  Bank 
Building,  7735  Old  Georgetown  Road, 
Bethesda,  Maiyland  from  8:15  a.m.  to 
5:00  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington.  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  January  4. 1988.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
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leave  to  inlenene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.  1 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the  expira 
tion  of  the  30-day  notice  period. 
1  lowever,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after . 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone  ' 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-Bethesda.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions. 


supplemental  petitions  and /or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  DC.  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  application  for  amendment: 
November  6, 1987 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Table  3.2-1  of  the  Quad  Cities.  Units  1 
and  2,  Technical  Specifications  (TS)  for 
High  Pressure  Core  Injection  (HPCI)  and 
Reactor  Core  Isolation  Cooling  (RCIC) 
Systems  Steam  Line  High  Flow 
Indication  Instrumentation.  More 
specifically,  a  TS  amendment  was 
requested  that  would:  (1)  revise  the 
number  of  operable  or  tripped  HPCI  and 
RCIC  steam  line  high  flow  indication 
instrument  channels  from  a  minimum  of 
four  (4)  channels  to  two  (2)  channels; 
this  will  correct  a  discrepancy  that  has 
existed  since  the  original  TS  were 
issued,  by  making  the  number  of 
channels  consistent  with  the  original 
design  basis  and  actual  plant 
configuration,  and  2)  revise  the  HPCI 
and  RCIC  high  steam  flow  time  delay 
setting  of  3_L_10  seconds  to  a  more 
conser\ative  setting  of  3 — t — ^9  seconds; 
this  change  was  recommended  by  the 
Commonwealth  Edison  Company 
(CECo.  the  licensee)  Engineering 
Department  based  upon  General  Electric 
(GE)  Company  analysis. 

Additionally,  the  TS  amendment 
would  correct  a  typographical  error  in 
the  associated  surveillance  requirement 
bases.  Current  TS  for  Units  1  and  2 
identify  the  high  steam  flow  instruments 
as  1-2389  A  thru  D  and  2-2389  A  thru  D. 
while  the  correct  designations  are  1- 
2352. 1-2353,  2-2352  and  2-2353.  The  low 
pressure  instruments  are  listed  as  1- 
2352.1  -2353.  2-2352  and  2-2353  in  the 
Units  1  and  2  TS.  while  the  correct 
designations  are  1-2389  A  thru  D  and  2- 
2389  A  thru  D.  Instrument  numbers  for 

the  high  steam  How  instrumentation 
were  actually  the  designations  for  the 

low  pressure  instrumentation  while  the 


instrument  numbers  for  the  low  pressure 
instrumentation,  are  actually  the 
designations  for  the  HPCI  high  steam 
flow  instruments.  Revising  these 
instrument  designations  is  considered  to 
be  an  administrative  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  (10  CFR  50.92(c)).  A 
proposed  amendment  to  an  operating 
license  for  a  facihty  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequence  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  In  accordance  with  10 
CFR.91(a),  the  licensee  has  provided  the 
following  analysis  in  their  amendment 
application  addressing  these  three 
standards. 

CECo  has  analyzed  this  proposed 
amendment  and  determined  that 
operation  of  the  facility,  in  accordance 
with  the  proposed  amendment,  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

a.  Previously  evaluated  accidents  were 
based  on  two  cfaannele  for  the  RCIC  and 
HPCI  steam  line  flow  indications  rather  than 
four  this  means  that  the  evaluations  were 
based  on  conditions  that  actually  exist  in  the 
plant,  not  the  number  of  channels  found  in 
the  current  Technical  Specifications.  Plant 
operations  and  accident  analyses  arc  not 
changed. 

b.  The  proposed  time  delay  setting  is  lower 
than  the  setting  which  currently  exists. 
Operating  with  a  maximum  time  delay  setting 
of  nine  seconds  is  more  conservative  that  the 
previously  approved  ten  second  value. 

c.  Changing  instrument  designation  to 
correct  typographical  errors  are  considered  to 
be  an  administrative  change  and  has  no 
effect  upon  previously  evaluated  accident 
scenarios. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

a.  The  number  of  HPCI  and  RCIC 
instrument  channels  are  corrected  to  reflect 
the  number  of  channels  that  actually  exist, 
and  upon  which  the  original  system  design 
was  based.  The  manner  in  which  the  plant 
has  been,  or  will  be  operated  does  not 
change.  Additionally,  operating  with  a 
minimum  number  of  two  tripped  or  operable 
HPCI  or  RCIC  high  flow  instrument  channels 
is  more  conser\afive  than  with  four  channels. 

b.  The  new  time  delay  setting  is  more 
conservative  than  the  value  that  currently 
exists  in  the  Quad  Crties  TS. 


c.  Correction  of  typographical  errors  are 
considered  to  be  administrative  in  nature  and 
have  no  effect  on  plant  operation. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

a.  The  number  of  HPCI  and  RCIC 
instrument  channels  are  corrected  to  renect 
actual  plant  configuration  and  original 
design.  There  are  no  changes  being  made  to 
hardware.  The  proposed  amendment  does 
not  reduce  the  margin  of  safety  since  the 
minimum  number  of  operable  or  tripped 
channels  will  be  more  conservative. 

b.  The  new  maximum  time  delay  setting 
will  be  more  conservative  than  the  value 
currently  in  TS. 

c.  Correction  of  typographical  errors 
involve  the  designation  for  HPCI 
instrumentation  only,  safety  margins  are 
unaffected. 

The  Commission  has  reviewed  the 
licensee's  TS  amendment  request  and 
concurs  with  their  analysis  for  no 
significant  hazards  consideration 
determination.  Accordingly,  the 
Commission  proposes  to  determine  the 
aforementioned  amendment  request 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennephin  Avenue,  Dixon,  Illinois 
61021. 

Attorney  to  licensee:  Mr.  Michael  I. 
Miller,  Isham,  Lincoln,  &  Beale,  Three 
First  National  Plaza,  Suite  5200, 
Chicago,  Illinois  60602. 

NRC  Project  Director:  Daniel  R. 
Muller 

Duke  Power  Company,  et  a!..  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station,  Unte  1  and  2,  York 
County,  South  CaroKna 

Date  of  amendment  request:  July  22, 
1987,  as  supplemented  Maj-  26,  August 
31.  October  1.  October  30,  and 
November  19, 1987 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specifications  by 
revising  the  overtemperature  delta  T, 
overpressure  delta  T,  and  loss  of  flow 
setpoints  and  tjy  revising  the 
overtemperature  delta  T  and 
overpressure  delta  T  response  times. 
These  changes  are  to  account  for  plant 
modifications  to  the  resistance 
temperature  detector  (RTD)  system  on 
the  hot  and  cold  legs  of  the  reactor 
coolant  system.  The  modifications 
would  remove  the  bypass  loops  in  which 
the  RTDs  are  currently  located  and 
place  the  RTD  sdirectly  in  the  hot  leg 
and  cold  leg  pipes. 

On  November  6, 1987  additional 
information  was  requested  from  the 
licensee  to  clarify  and  document  certain 
aspects  of  the  amendment  request.  By 
letter  dated  November  19, 1987,  the 
licensee  provided  these  clarifications 


which  do  not  substantively  change  the 
nature  of  the  request  nor  affect  the  no 
significant  hazards  determination. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  NRC  staff  proposes  to  determine 
that  the  proposed  amendment  does  not 
involve  a  significant  hazards 
consideration  because,  as  required  by 
the  criteria  of  10  CFR  50.92(c),  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not:  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  following  is  a  discussion  of  these 
three  criteria  and  how  the  proposed 
change  meets  each  criterion.  The 
proposed  amendments  will  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  modification  and  Technical 
Specification  changes  will  provide 
equivalent  temperature  detection 
capability  with  RTDs  installed  in  each 
loop,  in  place  of  the  existing  bypass 
system,  for  input  to  the  Reactor 
Protection  and  Control  System  (RPCS). 
Three  narrow-range  RTDs  in  each  hot 
leg  will  provide  input  for  reactor  coolant 
loop  differential  temperature  and 
average  coolant  temperature.  One 
narrow-range  RTD  will  be  installed  in 
the  cold  leg  (at  the  discharge  of  the 
Reactor  Coolant  Pump),  as  well  as  an 
additional  narrow-range  RTD  installed 
as  a  spare. 

The  RPCS  parameters  which  are 
affected  by  narrow-range  RTD  accuracy 
have  been  analyzed  by  the  ficensee  to 
assure  that  sufficient  allowance  is 
available  in  the  RPCS  setpoints  to 
accommodate  RTD  error.  The 
Instrumentation  and  Control  portion  of 
the  modification  has  been  evaluated  and 
remains  functionally  unchanged  and 
physically  equivalent  to  the  existing 
hardware,  and  meets  applicable  criteria. 
The  proposed  amendments  will  not  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  modifications  will  restore 
the  integrity  of  the  RCS  to  its  condition 
as  originally  built  using  comparable 
codes  and  criteria. 

The  proposed  amendments  will  not  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety  because  changes  to 
instrument  response  times  and 
uncertainties  have  been  determined, 
through  test  and  analysis,  to  be 
consistent  with,  or  not  significantly 
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different  from,  current  values.  The 
increased  response  time  of  the  RTDs  is 
partially  offset  by  the  elimination  of  the 
delay  associated  with  the  bypass  j 
manifold  piping. 

In  the  proposed  amendment,  the 
licensee  has  revised  the  setpoints 
defmed  in  the  Catawba  Technical 
Specifications  to  be  consistent  with  its 
evaluation  of  the  uncertainties 
associated  with  the  plant  modifications. 
From  its  preliminary  review  of  the 
licensee's  evaluation,  the  NRC  staff 
agrees  with  the  revised  setpoints. 

Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  above  changes  involve  nq 
significant  hazards  consideration.] 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street.  Charlotte,  North  Carolina 
28242 

A'ftC  Project  Director:  Lawrence  P. 
Crocker,  Acting  Director  I 

Florida  Power  and  Light  Company. 
Docket  No.  30-335.  St.  Lucie  Plant.  Unit 
No.  1,  St.  Lucie  County.  Florida 

Date  of  amendment  request:  October 
19. 1987 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
two  license  conditions.  License 
Condition  2.C{4)  required  the  licensee  to 
use  an  approved  method  to  show  that 
Combustion  Engineering  fuel  would  not 
experience  creep  collapse  unless  the 
new  Exxon  Corporation  methodology 
had  been  approved  for  use  by  the  staff 
and  the  results  were  valid  for  Cycle  6. 
The  license  condition  was  to  be  satisfied 
prior  to  reaching  38,000  MWd/MTU 
peak  assembly  bumup.  License 
Condition  2.C(5)  required  the  licensee  to 
provide  a  supplement  to  XN-NF-85-117. 
"St.  Lucie  Unit  1  Revised  LOCA  ECCS 
Analysis  with  15%  Steam  Generator 
Tube  Plugging,"  that  would  provide  the 
complete  large-break  LOCA  spectrum 
results  to  demonstrate  full  compliance 
with  the  criteria  of  10  CFR  50.46  and 
Appendix  K  to  10  CFR  Part  50  for  the 
Commission  staffs  review  and    i 
approval.  | 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  previously  evaluated  the 
actions  taken  by  the  licensee  to  meet 
License  Condition  2.C(4).  The  licensee 
provided  information  to  the  staff  by 
letters  dated  September  17, 1984  and 
February  5, 1985.  The  staff  subsequently 
determined  that  the  requirement  of 
License  Condition  2.C(4)  was  met,  and 
informed  the  licensee  by  letter  dated 


February  19. 1985.  The  staff  stated  in  the 
cover  letter  that  License  Condition 
2.C(4)  had  been  satisfied  and  was  no 
longer  applicable  and  that  the  licensee 
should  initiate  action  to  have  the  license 
condition  deleted  at  the  licensee's 
earliest  convenience. 

The  staff  also  previously  evaluated 
the  actions  taken  by  the  licensee  to  meet 
License  Condition  2.C(5).  The  licensee 
provided  information  to  the  staff  by 
letter  dated  January  29, 1986.  The  staff 
subsequently  determined  that  the 
requirement  of  License  Condition  2.C(5) 
was  met,  and  informed  the  licensee  by 
letter  dated  March  27. 1986.  The  staff 
stated  in  the  cover  letter  that  the 
submittal  in  response  to  the  license 
condition  had  been  reviewed  and  found 
acceptable,  and  that  the  deletion  of  the 
license  condition  may  be  included  in  a 
future  amendment  application. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  considerations  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 
application.  In  regard  to  the  first 
standard,  the  licensee  provided  the 
following  analysis. 

The  License  Conditions  deletions  being 
proposed  to  the  Facility  Operating  Ucense 
are  administrative;  they  do  not  affect 
assumptions  contained  in  plant  safety 
analyses,  nor  do  they  affect  Technical 
Specifications  that  preserve  safety  analysis 
assumptions.  Therefore,  the  proposed 
changes  do  not  affect  the  probability  or 
consequences  of  accidents  previously 
analyzed. 

In  connection  with  the  second 
standard,  the  licensee  stated  the 
following. 

The  changes  being  proposed  to  the  Facility 
Operating  License  are  administrative. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

Regarding  the  third  standard,  the 
licensee  stated; 

The  changes  being  proposed  by  FPL  are 
administrative;  they  do  not  relate  to  or 
modify  the  safety  margins  which  have  been 
previously  reviewed  and  approved  by  the 
NRC.  Therefore,  the  proposed  changes  should 
not  involve  any  reduction  in  a  margin  of 
safety. 


The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  analysis.  In  addition,  as 
discussed  above,  the  staff  has 
previously  informed  the  licensee  that 
both  license  conditions  have  been 
satisfied.  Based  upon  this  review,  the 
staff  believes  that  the  licensee  has  met 
the  three  standards  of  10  CFR  50.92. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue.  Fort 
Pierce,  Florida  33450 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615  L 
Street,  NW.,  Washington,  DC  20036 

NRC  Project  Director:  Herbert  N. 
Berkow 

Florida  Power  and  Light  Company,  et  al.. 
Docket  No.  50-389,  St.  Lude  Plant,  Unit 
No.  2,  St  Lucie  County,  Florida 

Date  of  amendment  request  August 
27, 1985,  as  supplemented  May  7, 1988 
and  superseded  October  19, 1987 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
changes  to  the  Technical  Specifications 
of  St.  Lucie,  Unit  No.  2  to  reflect  the 
recommendations  contained  in  Generic 
Letter  84-15,  "Proposed  Staff  Actions  to 
Improve  and  Maintain  Diesel  Generator 
Reliability,"  dated  July  2, 1984.  The 
amendment  would  also  incorporate 
changes  that  were  made  to  the  North 
Anna  Unit  2  Technical  Specifications  in 
North  Anna  Amendment  No.  48. 

The  initial  application  dated  August 
27, 1985  was  noticed  in  the  Federal 
Register  on  October  9, 1985  (50  FR 
41247).  The  licensee  subsequently 
supplemented  the  initial  application  by 
letter  dated  May  7, 1988.  The  October 
19, 1987  application  supersedes  both  the 
August  27, 1985  and  May  7, 1986 
submittals.  Therefore,  the  staff  believes 
it  is  prudent  to  renotice  the  licensee's 
application  dated  October  19, 1987. 

The  amendment  would  change  the 
Limiting  Conditions  for  Operation  (LCO) 
3.8.1.1  as  follows; 

1.  LCO  3.8.1.1.a  -  A  footnote  will  be 
added  to  specify  that  the  operability 
requirement  can  be  met  with  one  Unit  2 
startup  transformer  (2A  or  2B) 
inoperable  provided  that  a  Unit  1 
startup  transformer  (lA  or  IB) 
connected  to  the  same  A  or  B  offsite 
power  circuit  for  Unit  2  is 
administratively  available  to  both  units 
and  not  required  for  use  on  Unit  1.  This 
proposed  footnote  is  currently  Action  f. 
in  the  Technical  Specifications. 
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2.  Action  a.  -  This  action  statement 
will  now  only  address  the  inoperability 
of  one  offsite  circuit.  Present  Action 
Statement  a.  addresses  the  inoperability 
of  one  offsite  circuit  or  one  diesel 
generator.  The  diesel  generator  test 
frequency  will  also  be  reduced. 

3.  Action  b.  -  This  action  statement 
will  address  the  inoperability  of  one 
diesel  generator,  which  is  currently 
addressed  under  Action  Statement  a. 
The  diesel  generator  test  frequency  for 
the  operable  diesel  generator  will  also 
be  reduced.  A  footnote  will  be  added  to 
specify  that  the  operable  diesel 
generator  will  be  tested  regardless  of 
when  the  inoperable  diesel  generator  is 
restored  to  operability.  Present  Action 
Statement  a.  will  be  deleted,  since 
proposed  Action  Statements  a.  and  b. 
will  address  the  requirements  of  one 
inoperable  diesel  generator  or  one 
inoperable  offsite  circuit. 

4.  Action  c.  -  This  action  statement 
will  address  the  inoperability  of  one 
diesel  generator  and  one  offsite  circuit, 
and  will  also  be  changed  to  reflect  the 
reduced  diesel  generator  test  frequency. 
This  action  statement  will  also 
incorporate  the  current  wording  in 
Action  Statements  b.  and  c.  In  addition, 
a  footnote  will  be  added  such  that  the 
operable  diesel  generator  test  is 
required  regardless  of  when  the 
inoperable  diesel  generator  is  restored 
to  operability.  Present  Action 
Statements  b.  and  c.  will  be  deleted 
because  proposed  Action  c.  will  contain 
the  requirements. 

5.  Action  d.  -  This  action  statement 
would  be  changed  to  reflect  the  reduced 
diesel  generator  test  frequency  when 
two  of  the  required  offsite  A.C.  circuits 
are  inoperable.  Proposed  Action 
Statement  d.  and  current  Action 
Statement  d.  both  deal  with  two 
inoperable  offsite  circuits. 

6.  Action  e.  -  This  action  statement 
deals  with  two  inoperable  diesel 
generators  and  will  be  changed  to  the 
extent  that  when  one  diesel  generator  is 
returned  to  operable  status,  the 
remaining  inoperable  diesel  generator 
will  be  treated  under  proposed  Action 
Statement  b.  above. 

7.  Action  f.  -  This  action  statement, 
which  deals  with  the  startup 
transformers,  will  be  transferred  to  LCO 
3.8.1.1.a  as  discussed  in  item  1.  above. 
The  proposed  Unit  2  action  statement 
will  apply  when  a  Unit  1  startup 
transformer  is  being  used  to  meet  the 
Unit  2  operability  requirements. 

The  above  changes  1.  thru  7.  are 
consistent  with  the  recommendations  of 
Generic  Letter  84-15.  are  similar  to  the 
NRC-approved  changes  to  the  North 
Anna  Unit  2  Technical  Specifications 


and  are  editorial  in  nature  (relettering  of 
the  action  statements). 

The  amendment  would  also  change 
the  diesel  generator  Surveillance 
Requirements  of  4.8.1.1.2  as  follows: 

8.  Requirement  a.4  -  The  engine  speed 
requirement  will  be  changed  from  "at 
least"  900  rpm  to  "approximately"  900 
rpm  in  order  to  assure  that  the  required 
frequency  band  of  ±1.2  Hertz  can  be 
met.  A  footnote  will  be  added  to  specify 
that  the  diesel  starts  from  ambient 
conditions  and  that  the  test  will  be 
performed  at  least  once  per  184  days 
and  all  other  engine  starts  may  be 
preceded  by  an  engine  prelube  period 
and/or  other  warmup  procedures 
recommended  by  the  manufacturer.  This 
footnote  will,  in  effect,  reduce  the 
number  of  fast  cold  starts.  Presently,  all 
starts  per  this  requirement  are  fast  cold 
starts. 

9.  Requirement  a.5  -  This  specification 
will  allow  for  a  gradual  loading  of  the 
diesel  generator  versus  the  existing  60 
second  loading  requirement.  The 
specification  would  also  specify  a  load 
band  (3450  to  3685  Kw)  to  be  used  for  at 
least  an  additional  60  minutes,  instead 
of  a  minimum  3685  kw  load.  A  footnote 
will  be  added  to  further  define  the 
requirements.  The  timing  for  the  test  will 
start  at  breaker  closure  time  and  the 
initial  loading  will  be  per  manufacturer's 
recommendations.  Variations  in  load  in 
excess  of  the  band  due  to  changing  bus 
loads  will  not  invalidate  the  test. 

10.  Requirement  d.  -  The  present 
specification  would  become 
specification  4.8.1.1.2e.l2  and  the 
surveillance  for  the  automatic  load 
sequence  timers  will  be  changed  from  12 
months  to  18  months  because  the  old 
electropneumatic  timing  relays  were 
replaced  with  Agastat  DSC  solid  state 
devices,  which  are  more  accurate  and 
reliable. 

11.  New  footnote  associated  with 
e.4.b),  e.5,  and  3.6.b)  -  This  footnote  will 
be  added  to  the  specified  requirements 
in  order  to  incorporate  the 
manufacturer's  recommendations 
concerning  engine  prelube  period  and/or 
other  warmup  procedures. 

12.  Requirement  e.7.  -  Generator  load 
bands  will  be  added  to  the  speciHcation 
instead  of  specifying  minimum  loads 
and  a  footnote  will  be  added  to  state 
that  the  bands  are  meant  as  guidance  to 
avoid  routine  overloading  of  the  engine. 
The  load  band  for  the  first  2  hours  of  the 
test  will  be  3800  to  3985  kw,  instead  of  a 
minimum  of  3985  kw.  The  load  band  for 
the  remaining  22  hours  will  be  3450  to 
3685  kw.  instead  of  a  minimum  of  3685 
kw. 

13.  Requirement  e.8  -  This 
specification  will  be  changed  to  reflect 
the  correct  2,000  hour  rating  connect 


load  of  3935  kw.  per  the  vendor's 
technical  manual.  The  current  value  is 
3985  kw. 

14.  Requirement  e.l2  -  This 
specification  will  be  added  as  described 
in  item  10.  above. 

15.  Requirement  2.f  -  This  requirement 
incorporates  the  same  change  as  item 
11.  above  (engine  preconditioning)  and 
the  same  change  as  item  8.  above 
(engine  speed). 

16.  Table  4.8-1  -  This  table  would  be 
changed  to  reflect  more  recent  diesel 
generator  testing  schedules  based  on 
test  failure  experience.  The  test 
frequency  of  at  least  once  per  31  days 
will  be  required  for  one  or  no  failures  in 
the  last  20  starts  and  7  day  testing  will 
be  required  for  greater  than  two  failures 
in  the  last  20  starts. 

The  amendment  would  also  make  an 
administrative  change  to  the  shutdown 
electrical  power  system  surveillance 
requirements. 

17.  TS  4.8.1.2  -  Reference  to 
Surveillance  Requirement  4.8.1.1.3  will 
be  deleted  from  4.8.1.2,  and  4.8.1.2  will 
be  renumbered  as  4.8.1.2.1.  The  report 
associated  with  4.8.1.1.3  will  now  be 
specification  4.8.1.2.2. 

18.  Bases  Statement  -  The  bases  for 
the  diesel  generator  Technical 
Specifications  will  be  changed  to  reflect 
the  fact  that  they  are  now  based  upon 
Generic  Letter  84-15  and  upon  staff 
positions  reflected  in  Amendment  No.  48 
to  the  North  Anna  Unit  2  Technical 
Specifications. 

The  above  changes  8.  thru  18.  are 
consistent  with  the  recommendations  of 
Generic  Letter  84-15,  are  similar  to  the 
NRC-approved  changes  to  North  Anna  2 
Technical  Specifications  and  are 
edi   'rial  in  nature  (relettering  of 
surveillance  requirements  and  updated 
bases  statements). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

A  discussion  of  these  standards  as 
they  relate  to  this  amendment  follows; 

Standard  1  -  Involve  a  Significant 
Increase  in  the  Probability  or 
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Consequences  of  an  Accident     j 
Previously  Evaluated. 

The  probability  of  the  occurrence  of 
an  accident  previously  evaluated  in  the 
Final  Safety  Analysis  Report  has  not 
been  affected  since  the  diesel  generators 
are  not  considered  in  determining  the 
probabilities  of  accidents.  The 
consequences  of  an  accident  previously 
evaluated  in  the  Final  Safety  Analysis 
Report  has  not  been  adversely  affected. 
Reducing  the  test  frequency  and 
modifying  the  starting  requirements  to 
be  consistent  with  the  diesel  generator 
manufacturer's  recommendatiorjs  are 
intended  to  enhance  diesel  generator 
reliability  by  minimizing  severe  test 
conditions  that  can  lead  to  premature 
failures.  In  addition,  the  probability  of  a 
malfunction  of  equipment  important  to 
safety  previously  evaluated  in  the  Final 
Safety  Analysis  Report  has  been 
reduced  since  the  severe  test 
requirements  have  been  reduced.  This 
will  result  in  increased  diesel  generator 
reliability.  Furthermore,  the 
consequences  of  a  malfunction  of 
equipment  important  to  safety  has  not 
changed  since  the  new  surveillance 
requirements  will  not  affect  the 
operation  or  operability  of  the  diesel 
generators  or  any  other  safety-related 
equipment. 

Standard  2  -  Create  the  Possibility  or 
a  New  or  Different  Kind  of  Accident 
from  any  Accident  Previously   1 
Evaluated.  I 

The  possibility  of  a  new  acciaent  or  a 
different  kind  of  accident  than 
previously  evaluated  in  the  Final  Safety 
Analysis  Report  has  not  been  created 
since  the  change  affects  the  frequency  of 
starting  and  the  loading  practices  during 
testing  of  the  diesel  generators  only  and 
has  no  impact  on  actual  accident 
analyses. 

Standard  -  3  Involve  a  Significant 
Reduction  in  a  Margin  of  Safety. 

The  margin  of  safety  is  not  reduced  by 
the  proposed  changes.  Changes  in  the 
testing  requirements  do  not  affect  the 
ability  of  the  diesel  generators  to 
perform  their  function. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consider  ation 
determination  analysis.  The  staff  agrees 
with  the  hcensee  that  the  standards 
have  been  met.  The  staff  believes  that 
the  reduced  diesel  generator  test 
frequency  and  the  reduced  number  of 
fast  cold  steurts,  in  particular,  will 
improve  the  diesel  generator  reliability. 
The  staff  also  believes  that  the  change 
to  engine  speed  requirements,  kw 
loading  requirements  and  the  addition  of 
manufacturer  preconditioning 
requirements  will  also  improve  the 
diesel  generator  reliability.  The 
editorial-related  changes  (relettering  of 


action  statemertts  and  surveillance 
requirements,  updating  bases 
statements)  also  meet  the  standards  of 
10  CFR  50.92.  Based  upon  the  above 
discussion,  the  staff  proposes  that  the 
changes  proposed  in  the  revised 
submittal  dated  October  19, 1987,  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce.  Florida  33450 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire.  Newman  and  Holtzinger,  1615  L 
Street.  NW..  Washington,  DC  20036 

NRC  Project  Director:  Herbert  N. 
Berkow 

Indiaiia  and  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  amendments  request:  July  31, 
1987  as  supplemented  by  letter  dated 
October  26, 1987. 

Description  of  amendments  request: 
The  proposed  amendments  would  add 
to  the  Technical  Specifications  the 
requirements  for  containment  high  range 
radiation  monitors.  These  additions  are 
to  satisfy  requirements  of  the  TMI 
Action  Item  (NUREG-0737)  IIF.1.3.  in 
accordance  with  the  guidance  provided 
in  Generic  Letter  83-37.  The  proposed 
amendments  to  add  containment  high 
range  radiation  monitors  were 
previously  noticed  on  September  9, 1987 
(52  FR  34012). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (51  FR  7751).  One  of  the 
examples,  (ii),  of  actions  involving  no 
significant  hazards  considerations 
relates  to  a  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
Technical  Specifications.  This 
amendment  application  relates  directly 
to  the  example  in  that  the  requirements 
and  surveillances  for  the  containment 
high-range  radiation  monitors  are 
additional  limitations  for  operation. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington^  DC  20037. 

NRC  Project  Director  Kenneth  E. 
Perkins 


Long  Island  Lighting  Company.  Docket 
No.  50-322,  Shoreham  Nuclear  Foiver 
Station,  Suffolk  County,  New  York 

Date  of  amendment  request:  October 
14.1987 

Description  of  amendment  reqitesl: 
The  proposed  amendment  to  the 
Operating  License  NPF38  and  the 
Technical  Specifications  would  (1) 
correct  a  typographical  error  in 
Operating  License  NPF-36  on  page  6. 
section  (8).  to  make  the  reference  to  10 
CFR  50.59  read  10  CFR  50.49:  (2)  correct 
a  Technical  Specification  internal 
inconsistency  in  the  report  title  in 
Specification  3.12.1  Action  a;  and  (3) 
correct  an  inconsistency,  with  other 
documents,  in  the  designation  of  a 
number  of  valves  on  table  3.6.3-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(51  FR  7744.  dated  March  6. 1986).  The 
proposed  change  corresponds  to 
Example  (i)  for  purely  administrative 
changes  to  achieve  consistency.  The 
proposed  changes  are  editorial  in  nature 
and  involve  corrections  to  a 
typographical  error,  inconsistencies  of  a 
report  title  and  the  designation  of 
certain  valves.  There  are  no  physical 
changes  to  equipment  or  the  conduct  of 
operation.  Therefore,  because  the 
proposed  change  corresponds  to 
Example(i).  noted  above,  the 
Commission  proposes  to  determine  that 
the  proposed  amendment  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
locotiorv  Shoreham-Wading  River  Public 
Library.  Route  25A.  Shoreham,  New 
York  11786 

Attorney  for  licensee:  W.  Taylor 
Reveley,  III,  Esq.,  Hunton  and  Williams, 
P.  O.  Box  1535,  Richmond,  Virginia  23212 

NRC  Project  Director  Walter  R. 
Butler 


Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County.  Nebraska 

Date  of  amendment  request:  October 
28. 1987 

Description  of  amendment  request: 
The  amendment  would  modify  the 
Technical  SpeciHcations  relating  to 
reactor  vessel  pressure  and  temperature 
limitations  for  prevention  of  brittle 
fracture.  Technical  Specifications 
3.6. A.2,  3.6.A.3  and  associated  figures 
would  be  revised  to  provide  new 
limitations  based  on  the  results  of  the 
Reactor  Vessel  Material  Surveillance 
Program  which  shows  a  higher  than 
originally  predicted  shift  in  nil-ductility 
transition  temperature.  The  format  of 
the  Pressure-Temperature  figures  would 
be  revised  to  delete  extraneous 
information  and  provide  a  simplified 
presentation  to  facilitate  their  use  in  the 
control  room. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (51  FR  7751).  These 
examples  include: 

(i)  A  purely  administrative  change  to 
Technical  Specifications:  for  example,  a 
change  to  achieve  consistency  throughout  the 
Technical  Specifications,  correction  of  an 
error,  or  a  change  in  nomenclature. 

(vii)  A  change  to  make  a  license  conform  to 
changes  in  the  regulations,  where  the  license 
change  results  in  very  minor  changes  to 
facility  operations  clearly  in  keeping  with  the 
regulations. 

10  CFR  Part  50  Appendix  G  specifies 
Fracture  Toughness  Requirements  for 
the  reactor  coolant  pressure  boundry.  10 
CFR  Part  50  Appendix  H  requires  the 
licensee  to  implement  a  Reactor  Vessel 
Material  Surveillance  Program  to  ensure 
that  the  safety  margins  required  by 
Appendix  H  are  maintained  for  the 
reactor  vessel.  Paragraph  III.C  of 
Appendix  H  requires  submittal  of  a 
Technical  Specifications  amendment 
application  when  results  of  the 
surveillance  program  indicate  a  need  to 
adjust  the  pressure-temperature  limits. 
The  proposed  amendment  satisfies  this 
regulation  and  would  restore  the 
required  safety  margin  for  prevention  of 
brittle  fracture.  The  change  is  therefore 
within  the  scope  of  example  (vii). 

The  change  in  format  in  the 
presentation  of  the  pressure-temperature 
limitation  figures  would  simplify  the  use 
of  the  figures  by  deleting  non-hmiting 
data  and  eliminating  one  of  the  figures 
by  combining  its  information  into  the 
remaining  figures.  This  change  is 


considered  administrative  or  editorial  in 
nature  and  is  within  the  scope  of 
example  (i). 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  examples  for  which  no 
significant  hazards  consideration  exists, 
the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn.  Nebraska  88305. 

Attorney  for  licensee:  Mr.  G.D. 
Watson.  Nebraska  Public  Power 
District.  Post  Office  Box  499.  Columbus, 
Nebraska  68601. 

NRC  Project  Director:  Jose  A.  Calvo 

Rochester  Gas  and  Electric  Corporation. 
Docket  No.  50-244,  R.  E.  Ginna  Nuclear 
Power  Plant.  Wayne  County  New  Yoric 

Date  of  amendment  request:  October 
27. 1987 

Description  of  amendment  request- 
Rochester  Gas  and  Electric  Corporation 
(the  licensee)  has  requested  permission 
to  plug  up  to  15%  of  the  GINNA  Steam 
Generator  tubing  in  the  event  it  is 
required.  This  level  of  Steam  Generator 
plugging  requires  the  following 
Technical  Specification  changes: 

1.  Figure  2.1-1.  Core  DNB  Safety  Umits 
have  been  changed  reflecting  the  2.2  percent 
reduction  in  the  RCS  thermal  design  flow 
with  the  higher  level  of  tube  plugging. 

2.  The  Overtemperature  and  Overpower 
Delta  T  setpoints  have  been  changed  to 
provide  protection  for  the  adjusted  Core  D.\'B 
Safety  Limits. 

3.  Miscellaneous  changes  to  the  bases  to 
incorporate  an  updated  description  and 
references. 

The  proposed  changes  involve  the 
graphical  depiction  of  core  DNB  safety 
limits  and  changes  to  OT  and  OP  Delta 
T  setpoints. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50-92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazard 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
an  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  intent  of  the  proposed  changes  to 
the  Technical  Specifications  are  to 
revise  the  core  safety  limit  curves  and 
overpower  and  overtemperature  delta  T 


setpoints  resulting  from  increasing  the 
percentage  of  plugged  steam  generator 
tubes  to  15%.  instead  of  the  previously 
NRC  approved  12%  tube  plugging 
(Amendment  66  dated  5/1/84  under  the 
provisional  license).  The  reanalysis 
shows  that  the  extra  3%  tube  plugging 
does  not  change  the  previously  accepted 
analysis. 

Local  Public  Document  Room 
location:  Rochester  Public  Library.  115 
South  Avenue.  Rochester.  New  York 
14610 

Attorney  for  licensee:  Harry  Voigt. 
LeBoeuf,  Lamb,  Leiby  and  McRae.  Suite 
1100. 1333  New  Hampshire.  NW.. 
Washington.  DC  20036 

NRC  Project  Director  Vernon  L. 
Rooney.  Acting  Director 

Union  Electric  Company,  Docket  No.  50- 
483.  Callaway  Plant.  Unit  1.  Callaway 
County.  Missouri 

Date  of  amendment  request: 
September  10, 1987 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
Item  l.a  ftom  Table  4.3-3  that  was 
inadvertently  omitted  in  the  licensee's 
December  30, 1986  amendment  request, 
and  revise  Technical  Specification 
4.11.2.5  to  correct  an  administrative 
oversight  that  references  the  wrong 
specification  for  Table  3.1-13. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  Section  50.92  by 
providing  certain  examples  (51  FR  7751) 
of  actions  not  likely  to  involve  a 
significant  hazard.  Example  (i)  of  this 
guidance  states:  "A  purely 
administrative  change  to  technical 
specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature." 

The  proposed  license  amendment  is 
directly  related  to  the  above  example. 
The  limiting  condition  for  operation  and 
operability  requirements  associated 
with  Item  l.a  of  Table  3.3-6  were  deleted 
via  Amendment  20.  Part  of  the  proposed 
change  is  to  delete  the  corresponding 
surveillance  requirements.  Item  l.a  of 
Table  4.3-3.  that  was  inadvertently 
omitted  in  the  licensee's  December  30, 
1986  amendment  request.  Regarding  the 
other  part  of  the  proposed  change. 
Technical  Specification  4.11.2.5 
incorrectly  identifies  Table  3.3-13  as 
being  part  of  specification  3.3.3.11,  when 
in  fact  the  table  is  actually  located  in 
specification  3.3.3.10. 

Based  on  the  above  discussions,  the 
staff  proposes  to  determine  that  the 
proposed  technical  specification 
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changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street.  Fulton.    • 
Missouri  65251  and  the  )ohn  M.  Olin 
Library,  Washington  University.  Skinker 
and  Lindell  Boulevards.  St.  Louis, 
Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esq..  Shaw.  Pittman,  Potts  & 
Trowbridge.  2300  N  Street,  NW.. 
Washington.  DC  20037. 

NRC  Project  Director.  Kenneth  E. 
Perkins. 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant.  Unit  1.  Callaway 
County,  Missouri 

Date  of  amendment  request 
September  10, 1987 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  Table  4.3-1 
surveillance  requirements  and  would 
include  the  addition  of  functional  testing 
requirements  for  the  reactor  trip  bypass 
breakers  prior  to  placing  them  in  service 
during  monthly  reactor  trip  breaker 
testing  and  during  refueling  outages. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  Section  .50.92  by 
providing  certain  examples  (51  FR  7751) 
of  actions  not  likely  to  involve  a 
stgnificant  hazard.  Example  (ii)  of  this 
guidance  states:  "A  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specifications, 
e.g.,  a  more  stringent  surveillancel 
requirement." 

The  proposed  license  amendment  is 
directly  related  to  the  above  example, 
rhe  proposed  change  would  add 
functional  testing  requirements  for  the 
reactor  trip  bypass  breakers  which  are 
not  presently  included  in  the  technical 
specifications. 

Local  Public  Document  Room  I 
location:  Callaway  County  Public 
Library.  710  Court  Street,  Fulton, 
Missouri  65251  and  the  John  M.  Olin 
Library.  Washington  University,  Skinker 
and  Lindell  Boulevards,  St.  Louis, 
Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esq.,  Shaw.  Pittman.  Potts  h 
Trowbridge,  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NEC  Project  Director:  Kenneth  E. 
Perkins.  )r. 


NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington.  DC, 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Director,  Division  of  Reactor  ("roiects. 

Alabama  Power  Company,  Docket  Nos. 
5«-348  and  50-364,  foseph  M.  Fariey 
Nuclear  Plant,  Unit  1  and  2,  Houston 
County,  Alabama. 

Date  of  application  for  amendments: 
May  4, 1987 

Description  of  amendments:  These 
amendments  revise  the  Limiting 


Condition  for  Operation  and  associated 
Action  and  Surveillance  Requirements 
of  Technical  Specification  3.6.1.7, 
Containment  Ventilation  System.  Also, 
the  Technical  Specification  and  Bases 
sections  for  Containment  Ventilation  are 
changed  to  be  consistent  with  the 
guidance  provided  to  the  licensee  by  the 
NRC  staff  in  a  letter  dated  June  19, 1986. 

Date  of  issuance:  November  16, 1987 

Effective  date:  November  la  1987 

Amendment  Nos.:  74  and  66 

Facility  Operating  License  Nos.  NPF-2 
and  NPF-8.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  17, 1987  (52  FR  23095)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  16, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  George  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street, 
Dothan,  Alabama  36303 

Commonwealth  Edison  Company. 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois  and  Docket  No. 
STN  50-436,  Braidwood  Station,  Unit  No. 
1,  Will  County,  Illinois 

Date  of  application  for  amendments: 
August  7, 1967 

Brief  description  of  amendments: 
These  amendments  revised  the 
Technical  Specifications  to  allow  a  one- 
time extension  to  31  months  from  18 
months  for  the  diesel  generator 
surveillance  testing  interval.  For  Byron 
Station,  these  amendments  also  correct 
an  oversight  made  in  Amendment  No.  9, 
issued  July  23. 1987,  concerning  a  title 
change  in  the  Administrative  Controls 
section  of  the  Byron  Technical 
Specifications. 

Date  of  issuance:  October  30. 1987 

Effective  date:  October  30, 1987 

Amendment  Nos.:  11  for  Byron.  1  for 
Braidwood 

Facility  Operating  License  Nos.  NPF- 
37  and  NPF-66  and  NPF-72. 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  26, 1987  (52  FR  32195). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  30. 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  For  Byron  Station  the  Rockford 
Public  Library,  215  N.  Wyroan  Street. 
Rockford.  Illinois  61101;  for  Braidwood 
Station  the  Wilmington  Township  Public 
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Library,  201  S.  Kankakee  Street. 
Wilmington,  Illinois  60481. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment 
June  1, 1987  as  modified  by  June  22. 
1987. 

Brief  description  of  amendment:  The 
license  amendment  supports  operation 
of  the  Haddam  Neck  Plant  for  Cycle  15 
and  reflects  major  efforts  in  upgrading 
design  analysis  of  transients  and  in 
reformatting  existing  technical 
specifications  as  part  of  the  planned 
conversion  to  the  Westinghouse 
standard  technical  specifications. 

More  specifically,  the  license 
amendment  deletes  existing  technical 
specifications  3.15,  "Reactivity 
Anomalies."  3.16,  "Isothermal 
Coefficient  of  Reactivity,"  3.18,  "Power 
Distribution  Monitoring  and  Control," 
and  3.10,  "Reactor  Coolant  System  How. 
Temperature  and  Pressure."  The 
information  contained  in  those 
specifications  have  been  reorganized 
along  with  additional  limiting  conditions 
of  operation,  action  statements  and 
surveillance  requirements,  which  are 
consistent  with  the  guidance  of  the 
Westinghouse  standard  technical 
specifications,  into  revised  Technical 
Specifications  3.3,  "Reactor  Coolant 
System  Operational  Components,"  3.10, 
'Reactivity  Control"  and  3.17,  "Limiting 
Linear  Heat  Generation  Rate,"  as 
required,  to  assure  completeness  with 
the  previous  existing  technical 
specification.  One  new  specification 
(3.24)  has  been  added  to  formalize  the 
special  test  exceptions  required  to 
perform  various  startup  physics  tests. 

In  addition,  existing  technical 
specifications  in  sections  1.0, 
Definitions."  2.2.  "Safety  Umits,"  2.4. 
"Maximum  Safety  Settings  Protective 
Instrumentation,"  3.11,  "Containment" 
3.13,  "Refueling."  3.5,  'Chemical  and 
Volume  Control  System."  3.7.  "Minimum 
Water  Volume  and  Boron  Concentration 
in  the  Refueling  Water  Storage  Tank." 
and  4.9,  "Main  Steam  Isolation  Valves" 
has  been  revised  to  account  for  the 
revised  safety  analyses  In  support  of  the 
safe  operation  of  the  Haddam  Neck 
Plant  for  Qfcle  15. 

Date  of  issuance:  November  12, 1987. 

Effective  date:  November  12, 1987. 

Amendment  No.  97. 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  26. 1987  (52  FR  32199). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 


Evaluation  dated  November  12, 1967.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library.  124  Broad 
Street.  Middletown.  Connecticut  06457. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2. 
Westchester  County,  New  York 

Date  of  application  for  amendment 
May  5, 1977,  as  supplemented  February 
16, 1984  and  superseded  July  18, 1966,  as 
revised  July  14, 1987. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  incorporate  a 
commitment  to  an  Inservice  Inspection 
and  Testing  Program  and  periodic 
updating  consistent  with  10  CFR  50.55a. 
The  issuance  of  this  amendment  also 
eliminates  the  need  for  issuance  of  an 
amendment  applied  for  by  letter  dated 
August  29, 1983.  This  application 
requested  an  amendment  concerning 
reactor  coolant  pump  casing  and  welds. 
With  issuance  of  this  amendment,  the 
August  29, 1983  amendment  is  no  longer 
applicable. 

Date  of  issuance:  November  18, 1987 

Effective  date:  November  18, 1987 

Amendment  No.:  129 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  October  27, 1983  (48  FR  49713), 
renoticed  February  24, 1984  (49  FR  7053), 
May  23. 1984  (49  FR  21828),  April  23, 

1986  (51  FR  15396),  September  la  1986 
(51  FR  32286)  and  August  26, 1987  (52  FR 
32202).The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  18, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains.  New 
York,  10610. 

Consolidated  EdisoD  Company  of  New 
York.  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County.  New  York 

Date  of  application  for  amendment 
May  29. 1987,  as  supplemented  August  3, 

1987  and  September  30, 1987. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  permit  the  Residual 
Heat  Removal  pumps  to  remain 
operable  during  the  performance  of  the 
Safety  Injection  Test.  The  change  was 
proposed  to  facilitate  outage  planning. 
Date  of  issuance:  November  18, 1987 
Effective  date:  November  18, 1987 


Amendment  No.:  128 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  9, 1987  (52  FR 
34029)  he  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  18, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York.  10610. 

Consolidated  Edison  Company  of  New 
York.  Docket  Na  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  Yodi 

Date  of  application  for  amendment 
July  17, 1987 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  allow  a  containment 
integrated  leak  rate  test  duration  of  less 
than  24  hours  as  described  in  Bechtel 
Power  Corporation  Topical  Report.  BN- 
TOP-1,  Revision  1. 

Date  of  issuance:  November  16, 1987 

Effective  date:  November  16, 1987 

Amendment  No.:  127 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  7, 1967  (52  FR  7544).  he 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  16, 1987 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains.  New 
York,  10610. 

Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
June  3, 1987 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  to  allow  the  unit  to 
remain  at  power  for  up  to  72  hours  with 
more  than  otw  full-length  control  rod 
inoperable  but  trippable. 

Date  of  issuance:  November  13. 1987 

Effective  date:  November  13, 1967 

Anwndment  Nos.:  33  and  24 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52.  Amendments  revised  the 
Technical  Specifications. 

Dates  of  initial  notices  in  Federal 
Register  July  15, 1987  (52  FR  26584)  The 
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Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safely 
Evaluation  dated  November  13. 1987 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
July  31. 1987 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  (TS)  to  revise  the  limiting 
condition  for  operation  action 
statements  to  increase  the  time 
allowance  for  restoration  of  boron 
concentration  in  an  accumulator  that  is 
out  of  specification  and  to  reOect  these 
changes  in  the  TS  Bases. 
Date  of  issuance:  November  10, 1987 
Effective  date:  November  10. 1987 
Amendment  Nos.:  31  and  22 
Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  23. 1987  (52  FR 
35791)  he  Conmiission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  10. 1987 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Duquesne  Light  Company,  Docket  No. 
50-334,  Beaver  Valley  Power  Station. 
Unit  No.  1,  Shippingport,  Pennsylvania 

Date  of  application  for  amendment: 
January  14. 1986  and  supplemented  by 
letters  dated  July  25, 1986  and  June  12, 
1987 

Brief  description  of  amendment  The 
amendment  changes  the  Technical 
Specifications  for  Beaver  Valley  Unit 
No.  1  to  accommodate  replacement  of 
Sostman  resistance  temperature 
detectors  (RTDs)  with  Rosemount  RTDs 
in  the  reactor  protection  system. 
Specifically,  the  changes  added  two  lag 
compensator  terms  to  the  setpoint 
equations  and  reduced  the  response 
time  requirement  from  6  to  4  seconds. 

Date  of  issuance:  November  13, 1987 

Effective  date:  November  13. 1987 

Amendment  No.  118 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  March  12. 1986  (51  FR  8589). 
The  supplemental  submittals  of  July  25. 
1986  and  June  12. 1987  did  not  change 
the  original  request,  and  only  provided 
clarification.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  13. 1987 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue.  Aliquippa. 
Pennsylvania  15001. 

GPU  Nuclear  Corporation,  Docket  No. 
50-219,  Oyster  Creek  Nuclear  Generating 
Station,  Ocean  County,  New  Jersey 

Date  of  application  for  amendment: 
June  19. 1987 

Description  of  amendment  request: 
June  19. 1987.  supplemented  July  14. 1987 

Brief  description  of  amendment  This 
amendment  involves  a  change  in  a 
surveillance  requirement  to  include  leak 
testing  after  each  primary  coolant 
system  pressure  isolation  valve 
movement. 

Date  of  Issuance:  November  6. 1987 

Effective  date:  November  6. 1987 

Amendment  No.:  118 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  12. 1987  (52  FR  29917) 
he  July  14. 1987  licensee  submittal 
provided  the  revised  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  6, 1987 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library.  101 
Washington  Street.  Toms  River.  New 
Jersey  08753. 

Northeast  Nuclear  Energy  Company., et 
al.,  Docket  No.  50-335.  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  Town  of 
Waterford,  Connecticut 

Date  of  application  for  amendment: 
July  14  and  September  4. 1987 

Brief  description  of  amendment:  The 
amendment  modified  the  Technical 
Specifications  as  follows:  (1)  TS  4.4.5.1.4, 
"Acceptance  Criteria",  is  modified  to 
address  the  wall  thinning  criteria  for 
steam  generator  sleeves  and  to  remove 
a  footnote  and  (2)  TS  3.4.6.2,  "Reactor 
Coolant  System  Leakage",  is  change  to 
decrease  the  allowable  primary-to- 
secondary  leakage  (through  any  one 
steam  generator)  from  0.5  to  0.15  gpm. 

Date  of  issuance:  November  13. 1987 

Effective  date:  November  13. 1987 


Amendment  No.:  121 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Dates  of  initial  notices  in  Federal 
Register:  September  23. 1987  (52  FR 
85800)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  13. 1987 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  Rope 
Ferry  Road.  Waterford.  Connecticut 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
April  9. 1987  as  supplemented  by  letter 
dated  June  15. 1987 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  reflect  the  extension  by 
approximately  one-month  of  the  interval 
for  performance  of  the  containment 
integrated  leak  rate  test  in  order  to 
coincide  with  the  1989  refueling  cycle. 

Date  of  issuance:  November  18. 1987 

Effective  date:  November  18. 1987 

Amendment  No.:  52 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  15, 1987  (52  FR  26580  at 
26592)  The  Commissions  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  18. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall.  Minneapolis. 
Minnesota  55401. 

Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  50- 
388.  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County. 
Pennsylvania 

Date  of  application  for  amendments: 
June  10, 1987,  as  supplemented  by  letters 
dated  September  1  and  September  24, 
1987. 

Brief  description  of  amendments: 
These  amendments  changed  the 
Technical  Specifications  for 
Susquehanna  Steam  Electric  Station 
(SSES).  Units  1  and  2  to  change  the  load 
profiles  for  batteries  1D612. 1D622, 
1D632.  and  1D642.  The  changes  are 
intended  to  accommodate  the 
installation  of  Alternate  Rod  Injection 
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solenoid  valves  in  compliance  with  the 
Anticipated  Transient  Without  Scram 
(ATWS)  rule,  and  to  recognize 
additional  loads  due  to  emergency 
lighting. 

Date  of  issuance:  November  6, 1987 

Effective  dates:  Unit  1:  Upon  startup 
for  Unit  1  Cycle  4  operation;  Unit  2: 
Upon  Unit  1  startup  for  Cycle  4 
operation. 

Amendment  Nos.  74  and  40 

Facility  Operating  License  Nos.  NPF- 
14  andNPF-22.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notices  in  Federal 
Register  July  15, 1987  (52  FR  26595); 
second  notice,  Septemer  23, 1987  (52  FR 
35802);  third  notice,  October  1, 1987  (52 
FR  36849)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  6, 1987 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department.  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Portland  General  Electric  Company. 
Docket  No.  50-344,  Trojan  Nuclear  Plant. 
Columbia  County,  Oregon 

Date  of  application  for  amendment: 
July  14, 1987 

Brief  description  of  amendment:  This 
amendment  revises  "Technical 
Specification  (TS)  Section  3/4.11.3, 
"Solid  Radioactive  Waste,"  by  deleting 
a  nonexisting  TS  reference  within  TS 
Section  3.11.3.1.b. 

Date  of  issuance:  November  9. 1987 

Effective  date:  November  9, 1987 

Amendment  No.:  136 

Facilities  Operating  License  No.  NPF- 
1:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  7, 1987  (52  FR  37551) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  9. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University.  731  S.  W. 
Harrison  St..  Portland  Oregon  97207 

Power  Authority  of  The  Stale  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Unit  No.  3,  Westchester  County,  New 
York 

Date  of  application  for  amendment: 
May  7. 1987 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  clarify  the  operation  of 
the  Fuel  Storage  Building  (FSB) 


Emergency  Ventilation  System.  The 
upper  and  lower  bypass  dampers  are 
being  replaced  by  manual  isolation 
devices  to  enhance  isolation  of  the  FSB 
Emergency  Ventilation  System  during 
fuel  handling  operations. 

Date  of  issuance:  November  16, 1987 

Effective  date:  November  16, 1987 

Amendment  No.:  79 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  29, 1987  (52  FR  28386)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  16, 1987 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York,  10610. 

Public  Service  Electric  ft  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County.  New 
Jersey 

Date  of  application  for  amendment: 
July  14, 1987 

Brief  description  of  amendment:  This 
amendment  increased  the  minimum 
required  concentration  and  the  minimum 
required  weight  of  sodium  pentaborate 
in  the  standby  liquid  control  system 
storage  tank. 

Date  of  issuance:  November  9, 1987 

Effective  date:  November  9, 1987,  and 
shall  be  implemented  within  60  days  of 
issuance. 

Amendment  No.  11 

Facility  Operating  License  No.  NPF- 
57.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  26, 1987  (52  FR  32208) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  9, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library.  190 
S.  Broadway.  Pennsville.  New  Jersey 
08070 

Public  Service  Electric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2.  Salem  County.  New  jersey 

Date  of  application  for  amendments: 
May  5, 1987  and  supplemented  by  letters 
dated  September  2. 1987  and  October  1. 
1987 

Brief  description  of  amendments:  The 
amendments  changed  the  Technical 
Specifications  due  to  modification  of  the 
reactor  trip  system  and  emergency 
safety  features  response  times  to 


accommodate  the  removal  of  the  RTD 
bypass  system.  The  supplemental 
information  clarified  the  language  of  the 
original  submittal  and  did  not  contain 
substantive  changes. 

Date  of  issuance:  November  16. 1987 

Effective  date:  November  16. 1987 

Amendment  Nos.  84  and  56 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  17. 1987  (52  FR  23106)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  November  16. 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway.  Salem.  New  Jersey 
08079 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco  Nuclear 
Generating  Station,  Sacramento  County, 
California 

Date  of  application  for  amendment- 
April  23, 1987 

Brief  description  of  amendment  The 
amendment  revised  (1)  Technical 
Specification  (TS)  3.2.2  related  to  the 
Low  Temperature  Overpressure 
Protection  System  to  provide  for  venting 
and  surveillance  testing  of  this  system 
and  (2)  TS  4.31  to  specify  the  minimum 
flow  rate  criteria  for  the  emergency 
heating,  ventilation  and  air  conditioning 
system  in  the  Nuclear  Service  Electric 
Building. 

Date  of  issuance:  November  13. 1987 

Effective  date:  November  13. 1987 

Amendment  No.:  90 

Facility  Operating  License  No.  DPR- 
54:  Amendment  revised  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register  September  23. 1987  (52  FR 
38504)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  13. 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library.  828  I  Street,  Sacramento, 
California  95814 

Southern  California  Edison  Company,  et 
al.  Docket  Nos.  50-361  and  50-362,  San 
Onofre  Nuclear  Generating  Station. 
Units  2  and  3.  San  Diego  County. 
California 

Date  of  application  for  amendments: 
July  17. 1987 

Brief  description  of  amendments:  1  he 
amendments  define  as  limiting 
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conditions  for  operation  the  volumes 
and  concentrations  of  borated  water  to 
be  maintained  in  the  refueling  water 
storage  tank  and  the  minimum  boron 
concentration  for  refueling. 

Date  of  issuance:  November  17, 1987 

Effective  date:  Unit  2  within  30  days 
of  issuance:  Unit  3  upon  initial  startup 
for  Cycle  4  of  operation. 

Amendment  Nos.:  61  and  50 

Facility  Operating  License  Nos.  NPF- 
W  and  NPF-15:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  23, 1987  (52  FR 
35805)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  17, 1987. 

No  significant  hazards  consideration 
comments  received:  No.  i 

Local  Public  Document  Room        \ 
location:  General  Library,  University  of 
California  at  Irvine,  Irvine,  California 
92713. 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-280  and  50-281.  Surry 
Power  Station.  Unit  Nos.  1  and  2.  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
September  25, 1987,  as  superseded 
October  7, 1987. 

Brief  description  of  amendments:  The 
amendments  revise  Section  4.7,  "Main 
Steam  Line  Trip  Valves"  of  the  Surry 
Units  1  and  2  Technical  Specifications 
(TS)  by  removing  the  partial-closure  test 
specified  in  Sections  4.7A  and  4.7B  and 
replacing  it  with  a  more  rigorous  full- 
closure  test  to  be  performed  at  each 
startup.  The  amendments  also  revise  the 
acceptance  criteria  for  the  Main  Steam 
Trip  Valve  (MSTV)  closure  time  testing. 
Table  4.1-2A  is  also  revised  to  be 
consistent  with  TS  4.7. 

Date  of  issuance:  November  17, 1987 
Effective  date:  November  17, 1987 
Amendment  Nos.  114  and  114 
Facility  Operating  License  Nos.  DPR- 

32  and  DPR-37:  Amendments  revised  the 

Technical  Specifications. 


Library,  College  of  William  and  Mary. 
Williamsburg,  Virginia  23185 

Wolf  Creek  Nuclear  Operatiog 
Corporatioa,  Kansas  Gas  and  Electric 
Company.  Kansas  City  Power  h  Li^t 
Company.  Kansas  Electric  Power 
Cooperative,  hic.  Docket  No.  50-482, 
Wolf  Creek  Generatijig  Station,  Coffey 
County.  Kansas 

Date  of  amendment  request:  July  28. 
1987. 

Brief  description  of  amendment: 
Revises  Technical  Specification  Figure 
6.2-2  to  reflect  changes  in  organizational 
reporting  relationships.  Technical 
Specification  6.3.1  is  also  being  revised 
to  replace  reference  to  the  Site  Health 
Physicist  with  a  reference  to  the 
Radiation  Protection  Manager. 
Date  of  issuance:  November  10, 1987 
Effective  date:  November  10, 1987 
Amendment  No.:  13 
Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  26, 1987  {52  FR  32213). 
he  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  10, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Emporia  State  University, 
William  Allen  White  Ubrary.  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka  Kansas. 

Dated  at  Bethesda,  Maryland  this  25th  day 
of  November,  1987. 

FOR  THE  NUCLEAR  REGULATORY 
COMMISSION 
Frank  (.  MiragUa 

Associate  Director  for  Projects.  Office  of 
Nuclear  Reactor  Regulation. 

[Doc.  87-27569  Filed  12-1-87;  8:45  am] 
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Date  of  initial  notice  in  Federal 
Register.  October  16, 1987  (52  FR  28547) 
he  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  17, 1987. 

No  significant  hazards  consideration 
comments  received:  No 
Local  Public  Room  location:  Swem 


("Commission"),  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act")'  and  Rule  19b-4  * 
thereunder  a  proposed  rule  change  to 
establish  the  NASDAQ  Workstation 
Service  on  a  permanent  basis,  to  expand 
access  to  non-market  maker  subscribers, 
and  to  set  applicable  subscriber  fees. 
Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance  was 
provided  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  25033, 
October  15. 1987),  and  by  publication  in 
the  Federal  Register  (52  FR  38827. 
October  19, 1987).  The  Commission 
received  one  comment  letter  ^  on  the 
proposed  rule  change  and  a  response 
thereto  from  the  NASD.* 

I.  Background 

The  Workstation  Service  is  an  NASD 
initiative  to  further  develop  the  delivery 
and  display  of  basic  market  information, 
currently  available  from  the  NASD  on 
NASDAQ  Harris  terminals.  Subscribers 
will  be  able  to  substitute  certain 
personal  computer  terminals  using 
NASD-licensed  software  and  a 
designated  communications  co- 
processor board  for  existing  Harris 
terminals.  Delivery  of  current  market 
information  to  subscribers  will  no  longer 
require  individual  queries  that  must  be 
processed  by  NASDAQ,  Inc.'s 
mainframe  computer.  Instead,  data 
relating  to  securities  selected  by  the 
subscriber  will  be  broadcast  to 
Workstation  computers  for  storage, 
processing  and  retrieval.  In  addition,  the 
Service  is  intended  to  improve  data 
management  capabilities,  as  compared 
with  those  currently  available  to 
NASDAQ  Level  2/3  subscribers. 
Workstation  subscribers  will  be  able  to 
access  more  data  at  any  given  time  than 
is  now  possible  with  Level  2/3  Harris 
terminal  service.*  For  example,  the 
software  features  of  the  Service  will 
■     include:  (1)  a  market  minder/limit 


SECUniTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-25156;  File  No.  SR-NASO- 
87-361 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change 

On  September  28, 1987,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  submitted  to  the  Securities 
and  Exchange  Commission 


>  15  U.S.C.  78s(b)  (1982). 

2  17  CFR  240.19b-4  (1987). 

>  Letter  from  Daniel  T.  Brooks.  Cadwalader. 
Wickersham  &  Taft,  Counsel  for  Instinet 
Corporation  (•Instinef),  to  Jonathan  G.  Katz. 
Secretary.  SEC.  dated  October  28. 1987. 

*  Letter  from  Frank  I-  Wilson.  Executive  Vice 
President  and  General  Counsel.  NASD,  to  Jonathan 
G.  Katz.  Secretary.  SEC.  dated  November  6. 1987. 

'  Level  2  service  provides  subscribers  with  a  full 
listing  of  all  market  maker  quotations  for  each 
NASDAQ  security.  Level  3.  which  is  provided  to 
NASDAQ  market  makers,  is  identical  to  Level  2. 
except  that  it  also  has  an  "update  function"  that 
permits  market  makers  to  enter  new  quotations  for 
securities  in  which  they  make  a  market. 


watch  ^  with  dynamic  updates;^  (2) 
specialized  displays  to  monitor  inside 
quotation  *  changes,  other  quote 
updates  and  last  sale  reports;  (3)  bid/ 
ask  retrieval  with  dynamic  updates;  and 
(4)  multiple  screen  segments. 

The  NASDAQ  Workstation  Service 
has  been  approved  on  a  pilot  basis  since 
July  31, 1987,  and  is  described  in  the 
Commission  releases  relating  to  the 
pilot.'  The  NASD  now  seeks 
Commission  approval  of  the  following: 
permanent  status  for  the  NASDAQ 
Workstation  Service;  expanded  access 
for  non-market  maker  subscribers;  •" 
and  the  fees  for  the  Service. 

II.  Comment 

NASDAQ  Level  %  subscribers 
currently  pay  a  monthly  service  charge 
of  $150  per  terminal  and  $0.02  per 
quotation  query,  in  addition  to  various 
equipment-related  charges.  In 
comparison,  the  proposed  Workstation 
Service  monthly  fees  are  comprised  of: 
(1)  a  service  fee  of  $300  per  personal 
computer  ("PC");  (2)  advanced 
communications  charges  of  $135  for  the 
first  PC  and  $85  for  each  additional  PC; 
and  (3)  a  maintenance  charge  of  $55  per 
PC. 

Instinet's  comment  focuses  on  the 
$300  service  fee.  Instinet's  concern  is 
that  the  NASD  may  be  using  other 
resources  to  cross-subsidize  the 
Workstation  Service,  and  thus  pricing 
the  service  below  cost.  Instinet  bases  its 
analysis  upon  the  NASD's  description  of 
the  fee  in  its  rule  filing  as  having  been 
computed  to  be  "revenue  neutral." 
Instinet  maintains  that,  based  upon  the 
facts  provided  in  the  NASD's  rule  filing 
and  specifically  the  assertion  that  the 
fee  is  "revenue  neutral,"  the  fee  cannot 
be  designed  to  recover  the  costs  of  the 


•  The  market  minder  feature  will  permit 
subscribers  to  track  quote  updates  and  last-sale 
information  in  up  to  thirty  NASDAQ  securities  of 
their  choice.  Updated  information  will  flash  briefly 
on  the  Workstation  terminal  screen.  The  limit  watch 
feature  allows  subscribers  to  set  upper  and  lower 
limits  on  any  of  the  securities  in  the  market  minding 
display.  The  screen  display  of  the  symbol  of  the 
security  for  which  a  limit  watch  is  set  will  change 
color  whenever  a  trade  or  quote  change  occurs  that 
equals  or  exceeds  the  set  limit. 

'  The  term  "dynamic  updates"  refers  to  the 
process  by  which  updated  information  [e.g.,  a  quote 
update)  appears  on  the  terminal  screen 
automatically,  without  any  intervention  by  the 
operator  of  the  terminal. 

'  The  inside  quotation  is  the  best  highest  bid  and 
best  (lowest)  ask  prices  available  from  among  all  of 
the  market  makers  for  any  given  security. 

•  See  Securities  Exchange  Act  Release  Nos.  24675 
duly  2. 1987).  52  FR  26109  (July  10. 1987)  (proposed 
introduction  of  pilot  program):  and  24749  (July  27. 
1987).  52  FR  29105  (August  5. 1987)  (approval  of  pilot 
program). 

'"  As  originally  proposed,  in  the  pilot  phase,  the 
Service  only  was  available  to  NASDAQ  Level  3 
subscribers. 


Workstation  Service,  because  it  appears 
to  represent  only  the  recovery  of 
NASDAQ  Level  %  costs,  and  not  to 
include  a  component  for  recovery  of 
development  costs  of  the  new  service.  In 
brief,  Instinet  asks  that  the  Commission 
institute  proceedings  to  disapprove  the 
proposed  rule  changes  until  such  time  as 
the  NASD  shows  that  the  $300  service 
fee  represents  at  least  the  reasonable 
cost  for  the  provision  of  the  Workstation 
Service. 

In  its  response  to  Instinet's  comments, 
the  NASD  represented  that  the 
development  cost  of  the  Workstation 
"have  been  estimated  in  good  faith  and 
included  within  the  formulation  of  the 
proposed  [$300]  fee."  Further,  the  NASD 
explained  in  greater  detail  the  financial 
bases  for  the  computation  of  the  service 
fee  and  its  three  components:  (1) 
recovery  of  development  costs;  (2)  the 
cost  of  communication  lines  and  dial 
back-up  facilities  to  support  the 
Workstation  network;  and  (3)  the  $150 
charge  (currently  imposed  for  Level  % 
service,  which  the  Workstation  Service 
is  intended  to  replace  on  a  one-for-one 
basis)  that  is  intended  to  cover  the  cost 
of  processing  quotations  for  broadcast 
to  the  Workstation.  In  addition,  the 
NASD  explained  how  it  arrived  at  the 
dollar  amount  for  each  of  these 
components. 

In  addition,  the  NASD  noted  that  if 
the  Workstation  Service  ultimately 
comes  to  substantially  replace  the 
existing  Level  %  terminals  it  will  result 
in  the  reduction  of  query  processing  and 
associated  costs.  If  anything,  this  might 
argue  for  a  reduction  of  the  total 
NASDAQ  system  costs  which  should  be 
recovered  from  NASDAQ  Level  2  and  3 
users  as  compared  to  the  amount 
recouped  from  the  "pass  through" 
services  such  as  NASDAQ  Level  1  and 
National  Quotation  Data  Service 
("NQDS").  Accordingly,  the  NASD 
represented  that  it  would  reevaluate  the 
Workstation  Service  fee  structure  and 
propose  appropriate  modifications, 
when  that  occurs,  but  that  during  the 
interim  it  endeavored  to  construct  a  fee 
approach  which  both  recovered  the 
costs  of  Workstation  and  was  fair  to 
existing  NASDAQ  subscribers.*' 

III.  Discussion 

In  section  llA  of  the  Act,  Congress 
made  several  findings  with  respect  to 
the  establishment  of  a  national  market 
system,  including  that  "(njew  data 
processing  and  communications 
techniques  create  the  opportunity  for 


' '  Any  changes  or  modiflcations  of  Workstation 
Service  fees  would,  of  course,  have  to  be  submitted 
to  the  Commission  for  review  pursuant  to  section 
19(b)  of  the  Act. 


more  efficient  and  effective  market 
operations"  ^^  and  that  "lilt  is  in  the 
public  interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  *  *  *  the  availability  to 
brokers,  dealers,  and  investors  of 
information  with  respect  to  quotations 
for  and  transactions  in  securities."  " 

The  Commission  believes  that  the 
introduction  of  the  Workstation  Service 
on  a  permanent  basis,  and  its 
availability  to  non-market  maker 
subscribers  who  may  now  subscribe  to 
NASDAQ  Level  2  service,  has  the 
potential  to  promote  greater  efficiency 
in  the  NASDAQ  market  and  is 
consistent  with  the  goals  of  Section  llA 
of  the  Act.  The  application  of  the 
advanced  data  processing  and 
communications  feature  of  the 
Workstation  Service  should  enhance  the 
operational  efficiency  of  market  maker 
subscribers  and  improve  the  flow  of 
securities  information  to  other 
subscribers  as  well.  In  particular,  the 
Commission  believes  that  the 
introduction  of  dynamic  updating  for  the 
NASDAQ  system  provides  important 
benefits  to  that  market  and  public 
investors.  Most  vendors  of  securities 
information,  including  Instinet,  provide 
for  dynamic  updating  services.  These 
services  allow  subscribers  to  monitor 
trade  and  quote  changes  regarding 
selected  securities  on  a  real-time  basis 
thereby  avoiding  the  need  to  repeatedly 
inquire  (i.e..  query  the  main  data  base) 
for  current  quotes  and  trade  reports. 
Such  current  information  contributes  to 
the  efficient  pricing  of  securities.  In 
addition,  because  dynamic  updating 
eliminates  the  need  for  repeated  quote 
updates,  the  communications  traffic 
associated  with  those  updates  is  also 
reduced. 

Nonetheless,  when  a  registered 
national  securities  association  such  as 
the  NASD  undertakes  to  provide  a 
service  such  as  the  Workstation  Service, 
section  15A  of  the  Act  requires,  inter 
alia,  that  "[t]he  rules  of  the  association 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  members  *  *  *  and  other 
persons  using  any  facility  or  system 
which  the  association  operates  or 
controls"'*  and  that  the  rules  "not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  the 
furtherance  of  the  purposes  of  [the 
Act).">» 


"  Section  11A(a)(l)(B)  of  the  Act. 
"Section  llA(a)(l)(C)  of  the  Act. 
'*  Section  15A(b)(5)  of  the  Act. 
■'Section  15A(b)(9)  of  the  Act. 
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The  Commission  believes  that  the 
proposed  fees  for  the  Workstation 
Service  are  consistent  with  the 
requirements  of  section  15A.  In  this 
connection,  the  Commission  is 
concerned  that  Instinet  has 
fundamentally  misconstrued  the 
statutory  standards  and  the 
Commission's  decision  in  a  prior 
proceeding."  finding  that  the  NASD 
had  limited  or  denied  access  by  Instinet 
to  NASDAQ  quotation  information  by 
charging  Instinet  fees  that  were  not  cost 
based. '^  The  underlying  basis  for  the 
Commission's  concern  in  that 
proceeding  was  that  the  NASD  wished 
to  impose  on  Instinct's  users  for  its 
NQDS  raw  data  feed  the  identical 
charges  it  imposed  on  NASDAQ  Level  2 
and  3  users  for  its  inquiry  service. 
Because  the  NQDS  service  did  not  use 
the  inquiry  function  of  the  NASDAQ 
system,  the  Commission  found  that  the 
NASD's  NQDS  fee  was  not  cost-based 
and  violated  the  statutory  standards  of 
fair,  reasonable  and  non-discriminatory 
fees.  As  interim  relief,  the  Commission 
limited  NASD  charges  for  the  NQDS 
service  to  $8.75,  the  cost  of  NASDAQ 
Level  1  service,  which  also  involved  the 
direct  pass  through  of  data  to  vendors. 

Nowhere  in  the  Commission's  opinion 
did  it  indicate  that  it  would  impose  the 
same  rigorous  cost-based  analysis  to 
distinguish  among  each  and  every 
service  provided  NASDAQ  users.  So 
long  as  the  charge  to  Instinet  remains 
consistent  with  other  "pass  through" 
services  such  as  Level  1,  the 
Commission  does  not  believe  it  is 
necessary  or  appropriate  to  conduct  a 
rigorous  cost  analysis  of  the  proposed 
fee."  Accordingly,  the  Commission 
believes  that  it  is  sufficient  that  the 
proposed  fee  bears  a  reasonable 
relationship  to  the  existing  fee  structure 
for  Level  2  and  3  terminals  with  a  good 
faith  estimate  of  the  additional  costs 
attributable  to  the  development  and 
operation  of  the  Workstation.'* 


Moreover,  the  proposed  Workstation 
fees  meet  even  the  more  rigorous  cost- 
based  analysis  urged  by  Instinet.  In  its 
letter  responding  to  Instinet's  comments, 
the  NASD  has  shown  that  proposed  $300 
service  fee  represents  a  good  faith 
attempt  to  recover  at  least  the 
reasonable  cost  of  providing  the 
Workstation  Service,  including  recovery 
over  a  reasonable  period  of  time  of 
development  costs  for  the  Service. 

The  cost  component  for  processing 
quotations  for  broadcast  to  Workstation 
terminals  is  based  upon  certain 
assumptions  regarding  existing  Level  2/ 
3  costs  and  their  relationship  to  what 
the  costs  for  Workstation  Service  will 
be.  Recognizing  that  some  of  the  costs 
for  the  Workstation  Service  only  can  be 
estimated  at  the  phase-in  stage,  and  that 
the  NASD  has  represented  that  it  will 
undertake  to  reevaluate  the  fee  structure 
when  the  Workstation  Service  has 
replaced  Level  2/3  service,  the 
Commission  believes  that  the  NASD's 
methodology  is  reasonable  and 
represents  a  good  faith  effort  to  set  a  fee 
that  is  at  least  cost-based. 

It  appears  that  Instinet's  concern  that 
the  $300  service  fee  might  constitute 
"below-cost"  pricing  is  due  to  a 
misunderstanding  arising  from  the 
description  in  the  NASD's  rule  filing  of 
the  service  fee  as  being  "revenue 
neutral."  In  it£  November  6  response  the 
NASD  has  clarified  the  bases  upon 
which  the  service  tee  was  calculated 
and  has  confirmed  that  the  fee  includes 


'*  The  Commission  instituted  a  proceeding 
pursuant  to  section  nA(b)(5)  of  the  Act.  following 
the  submission  by  Instinet  of  a  petition  alleging  thst 
the  NASD,  both  as  a  securities  information 
processor  and  as  an  exclusive  processor,  hud 
proposed  fees  for  its  NQDS  service  that  would 
inappropriately  limit  or  deny  Instinet's  access  to 
NQDS  information.  See.  Securities  Exchange  Act 
Release  No.  20088  (August  16. 19B3).  48  FR  38124 
(August  22.  19B3). 

'  •  See.  Securities  Exchange  Act  Release  No.  20874 
(April  17. 1984).  49  FR  17640  (April  24. 1984). 

"  Indeed,  because  the  Workstation  eliminates 
the  need  to  query  the  central  NASDAQ  system,  the 
fee  fur  the  Workstation  appears,  if  anything,  lo  be 
set  conservatively  high. 

"  In  this  regard,  the  Commission  notes  that  Act's 
requirement  that  fees  be  reasonable,  equitably 
allocated  and  that  they  not  impose  an  undue  burden 
on  competition  requires  the  Commission  lo  maintain 
a  delicate  balance.  On  the  one  hand,  as  noted 


a  component  for  recovery  of 
development  costs.  Under  these 
circumstances,  there  does  not  appear  to 
be  any  basis  for  believing  that  the  $300 
service  fee  is  priced  below  cost. 

Accordingly,  the  Commission  finds 
that  the  NASD's  proposed  rule  change 
does  not  foster  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  and  that  approval  of 
the  proposed  rule  change  is  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  the 
NASD,  and.  in  particular,  the 
requirements  of  Sections  llA  and  15A. 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

By  the  Commission. 
joMthan  G.  Katz, 
Secretary. 

Dated:  November  25, 1987. 

[FR  Doc.  87-27640  Filed  12-1-87;  8:45  am) 

mUJNa  CODE  M10-01-M 


above,  the  Commission  has  insisted  that  the  NASD 
carefully  justify  the  fees  it  charges  a  competitor, 
such  as  Instinet.  when  that  competitor  seeks  access 
lo  the  information  which  is  uniquely  within  the 
control  of  the  NASD.  i.e..  trade  and  quote 
information.  See.  n.  17.  supra.  The  Commission's 
approach  has  been  upheld  by  the  courts.  See.  NASD 
V.  SEC.  801  F.2d  1415  (DC.  Cir.  1986).  On  the  other 
hand,  the  CoDMBtasaun  f«  rehictaiit  to  conclude  that 
Congress,  in  re<jurrHig  thai  the  feet  charged  by  a 
self-regulatory  organization  ("SRO  ")  to  its  own 
members  be  reasonable  and  equitably  allocated 
among  those  members,  and  not  impose  an  undue 
burden  on  compelitian.  envisioned  that  the 
Commission  regularly  would  serve,  in  the  fashion  of 
a  public  utility  commissioa  <u  an  arbilw  in 
ratemaking  proceedings.  Rattier,  the  Cenuaissfon 
believes  that  some  deference  is  due  the  fact  thalihe 
NASD  is  a  membership  organiiation  and  that  the 
fees  it  charges  its  members  for  services  provided 
these  members  reflect  the  give  and  take  of  the  self- 
regulatory  process,  particularly  in  circumstances 
such  as  here  where  the  SRO  is  seeking  to  integrate  a 
new  service  within  its  existing  rate  structure.  While 
such  fees  may  have  an  effect  on  potential  NASD 
competitors,  where,  as  here,  the  NASD  is  seeking  to 
provide  its  members  with  an  important  advance  in 
data  processing  capabilities  (at  the  very  time  when 
rising  trading  volume  has  highlighted  the  need  for 
enhanced  operational  capacity  within  the  securities 
industry)  we  would  b*  reluctant  to  disturb  the  fees 
associated  with  such  a  service  unless  a  substantial 
basis  could  be  presented  for  believing  that  the  fees 
are  unreasonable,  inequitably  allocated  or  an  undue 
burden  on  competition.  Cf..  Securities  Exchange  Act 
Release  No.  21742  (February  12. 1985).  50  FR  7435 
(February  22. 1985). 


[File  No.  22-17S05] 

Application  and  Opportunity  for 
Hearing;  Ohio  Edison  Ca 

November  27. 1987. 

Notice  is  hereby  given  that  Ohio 
Edison  Company  (the  "Company")  has 
filed  an  application  pursuant  to  clause 
(ii)  of  secHon  310(b)(1)  of  the  Trust 
Indenture  Act  of  1939  (the  "Act")  for  a 
finding  by  the  Securities  and  Exchange 
Commission  (the  "Commission")  that 
the  trusteeship  of  Irving  Trust  Company 
(the  "Bank")  under  an  indenture  which 
provides  for  the  issuance  of 
collateralized  lease  bonds  ("Bonds")  in 
Series  ("Series")  between  the  Company 
and  Bank,  which  was  heretofore 
qualified  under  the  Act  and  dated  as  of 
September  1. 1987  (the  "September  Bond 
Indenture"),  five  lease  indentures  (the 
"Lease  Indentures")  which  provide  for 
the  issuance  of  collateralized  lessor 
notes  ("Notes")  between  the  Company 
and  Bank,  which  were  not  qualified 
under  the  Act  and  each  dated  as  of 
March  16, 1987  (the  "March 
Indentures"),  eight  lease  indentures 
which  provide  for  the  issuance  of  Notes 
between  the  Company  and  Bank,  which 
were  not  qualified  under  the  Act  and 
each  dated  as  of  September  15, 1987  (the 
"September  Notes  Indentures"),  and  the 
proposed  trusteeship  of  the  Bank  under 
an  indenture  of  the  Company  for  the 
issuance  of  Bonds  which  will  be 
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submitted  for  qualification  under  the 
Act,  is  not  so  likely  to  involve  a  material 
confiict  of  interest  under  the  Act  as  to 
make  it  necessary  in  the  public  interest 
or  for  the  protection  of  investors  to 
disqualify  the  Bank  from  acting  as 
trustee  under  any  of  the  indentures. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Ad  baa  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  that  section  provides, 
with  certain  exceptions  stated  therein, 
that  a  trustee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is 
trustee  under  another  indenture  of  the 
same  obligor. 

The  Company  alleges: 

(1)  It  has  entered  into  two  separate 
and  distinct  sale  and  leaseback 
transactions,  one  involving  a  portion  of 
its  ownership  interest  (the  "Undivided 
Interest")  in  Unit  1  at  the  Perry  Nuclear 
Power  Plant  located  in  North  Perry 
Village,  Ohio  ("Perry")  and  the  other 
involving  a  portion  of  its  ownership 
interest  in  Unit  2  at  the  Beaver  Valley 
Nuclear  Generating  Station  located  in 
Sbippingport,  Pennsylvania  ("Beaver 
Valley"). 

(2)  In  connection  with  the  Perry  sale 
and  leaseback  transaction,  the  Bank  is 
trustee  under  the  March  Indentures 
which  have  not  been  qualified  under  the 
Act,  and  the  September  Bond  Indenture. 
The  Bonds  were  registered  under  the 
Securities  Act  of  1933  (the  '1933  Act"), 
and  the  September  Bond  Indenture  was 
qualified  under  the  Act. 

(3)  In  connection  with  the  Beaver 
Valley  sale  and  leaseback,  the  Bank  is 
trustee  under  the  September  Notes 
Indentures  which  have  not  been 
quahfied  uruler  the  Act  and  the  Bank  is 
proposed  to  be  the  Trustee  under  a  Bond 
indenture  to  be  submitted  for 
qualification  under  the  Act 

(4)  Security  under  each  Lease 
Indenture  includes  the  Undivided 
Interest,  and  the  underlying  Facility 
Lease,  including  the  right  to  receive 
rental  payments  thereunder. 

(5)  Security  under  each  Bond 
Indenture  consists  of  Notes  issued  under 
the  specific  Lease  Indenture  for  each 
Series  of  Bonds. 

(6)  As  between  the  indentures  related 
to  the  Perry  transaction  and  the 
indentures  related  to  the  Beaver  Valley 
transaction,  the  collateral  that 
ultimately  secures  the  debt  obligations 
arising  under  those  indentures  in 
entirely  separate  and  distinct,  and 
action  against  such  collateral  in  one 


transaction  would  not  affect  the  rights  of 
the  debt  holders  which  are  secured  in 
the  other  transaction.  The  Company 
further  asserts  that  as  between  the 
indentures  related  to  each  transaction, 
the  trustee  acts  in  the  interests  of  only 
one  set  of  debt  holders  which  at  any  one 
time  would  be  the  same. 

(7)  The  indentures  are  not  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  the  Bank  from  acting  as 
trustee  under  any  of  these  indentures. 

The  CoD^Mny  has  waived  notice  of 
hearing,  hearing  and  all  rights  to  specify 
procedures  under  the  Rules  of  Practice 
of  the  Commission  with  respect  to  its 
application. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  as  well 
as  additional  arguments,  all  persons  are 
referred  to  the  application  which  is  on 
file  in  the  Offices  of  the  Commission's 
Public  Reference  Section.  File  Number 
22-17805, 450  Fifth  Street  NW.. 
Washington.  DC  20549. 

Notice  is  Further  Given  that  any 
interested  person  may,  not  later  than 
December  14, 1987,  request  in  writing 
that  a  hearing  be  held  on  such  matter 
stating  that  nature  of  his  interest,  the 
reasons  for  such  request  and  the  issues 
of  law  or  fact  raised  by  such  application 
which  he  desires  to  controvert,  or  he 
may  request  that  he  be  notified  in  the 
Commission  orders  a  hearing  thereon. 
Any  such  request  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  At  any  time  after 
said  date,  the  Commission  may  issue  an 
order  granting  the  apphcation,  upon 
such  terms  and  conditions  as  the 
Commission  may  deem  necessary  or 
appropriate  in  the  public  interest  and  for 
the  protection  of  investors,  unless  a 
hearing  is  ordered  by  the  Commission. 
For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis, 
Assistant  Secretary. 

(FR  Doc  87-27700  Filed  12-1-87;  8:45  am) 
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[Release  No.  35-24507) 

Filings  Under  the  PubHc  Utilfty  Holding 
Company  Act  of  1935  ("Act*^ 

Noveml}er  25. 1967. 

Notice  is  hereby  given  that  the 
following  fiiing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 


application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
applrcation(s)  and/or  declaration(s)  and 
any  amendmenf(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  21, 1987  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

The  Columbia  Gas  System,  Inc.  (70- 
7475) 

The  Columbia  Gas  System.  Inc. 
("Columbia")  a  registered  holding 
company,  20  Montchanin  Road. 
Wilmington,  Delaware  19607,  has  filed  a 
declaration  pursuant  to  sections  6(a) 
and  7  of  the  Act  and  Rule  50(a)(5} 
thereunder. 

In  order  to  reduce  the  Columbia 
system's  exposure  to  volatile  short-term 
interest  rates,  Columbia  proposes  to 
enter  into  one  or  more  interest  payment 
exchange  contracts  ("Swap 
Agreements")  fit)m  time  to  lime  through 
December  31. 1969  with  one  or  more 
financial  institutions 
("Counterparty(ies)"),  pursuant  to  an 
exception  under  Rule  50(a)(5)  from  the 
competitive  bidding  requirements  of 
Rule  SO.  The  aggregate  principal  amount 
covered  under  such  agreements  will  not 
exceed  $300  million. 

Under  the  Swap  Agreements. 
Columbia  would  make  payments  to  a 
Counterparty  payable  periodically  in 
arrears,  calculated  by  reference  to  an 
established  fixed  rate  of  interest  and  to 
a  specific  fixed  principal  amount.  The 
fixed  interest  payments  would  be  no 
more  than  2%  per  annum  in  excess  of  the 
then  current  interest  rate  on  direct 
obligations  of  the  United  States 
Government  with  comparable 
maturities.  In  return,  the  Counterparty 
would  make  payments  to  Columbia 
based  upon  the  same  principal  amount 
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and  an  agreed-upon  floating  interest  rate 
index,  e.g..  the  London  Interbank     i 
Offered  Rale.  | 

In  order  to  obtain  flexibility  in  the 
event  that  market  conditions  with 
respect  to  interest  rates  change  after 
Columbia  has  entered  into  a  Swap 
Agreement(s).  Columbia  also  requests 
authorization  to  enter  into  Reverse 
Swap  Agreements  or  other  contractual 
arrangements  in  order  to  reverse  the 
effect  of  the  Swap  Agreement(s). 

The  Southern  Company  (70-7477) 

The  Southern  Company  {"Southern"), 
a  registered  holding  company,  and  its 
subsidiary,  SV  Ventures,  Inc.  ("SV"), 
both  located  at  64  Perimeter  Center 
East,  Adanta,  Georgia  30346.  have  filed 
an  application-declaration  pursuant  to 
sections  6(a),  7,  9(a)  and  10  of  the  Act 
and  Rule  51  thereunder. 

Southern  requests  authorization  to 
acquire  all  of  the  outstanding  common 
stock  of  Savannah  Electric  and  Power 
Company  ("SEPCO"),  a  publicly  owned 
electric  utility.  SEPCO  was  incorporated 
under  the  laws  of  Georgia  on  August  5, 
1921.  It  is  engaged  in  the  generation, 
transmission,  distribution  and  sale  of 
electricity  at  retail  in  five  counties  of 
southeast  Georgia.  SEPCO  serves  an 
area  which  has  a  population  of      i 
approximately  250,000  persons.     J 

SV  was  incorporated  under  the  Taws 
of  Georgia  on  November  2, 1987  for  the 
sole  purpose  of  merging  with  and  into 
SEPCO  and  effecting  Southern's 
acquisition  of  all  of  the  issued  and 
outstanding  common  stock,  par  value  $5 
per  share,  of  SEPCO  CSEPCO  Common 
Stock"),  except  for  shares  of  SEPCO 
Common  Stock  as  to  which  dissenters' 
rights  have  been  properly  exercised 
under  Georgia  law  ("Excluded  Shares"). 

Southern,  SV  and  SEPCO  have 
entered  into  an  Agreement  and  Plan  of 
Merger  dated  as  of  November  2, 1987 
("Merger  Agreement").  In  accordance 
with  the  Merger  Agreement,  at  the 
Effective  Time  (as  defined  below),  SV 
will  be  merged  with  and  into  SEPCO. 
the  holders  of  SEPCO  Common  Stock 
(other  than  Excluded  Shares)  will 
become  holders  of  common  stock,  par 
value  $5  per  share,  of  Southern 
("Southern  Common  Stock"),  and 
Southern  will  become  the  sole  holder  of 
conunon  stock  of  the  surviving 
corporaiton.  The  "Effective  Time"  will 
be  the  time  when  the  Articles  of  Merger 
and  other  documents  required  under 
Georgia  law  shall  have  been  duly  filed 
with  the  office  of  the  Secretary  of  State 
of  the  State  of  Georgia,  or  at  such  later 
time  as  may  be  specified  in  the  Articles 
of  Merger.  After  the  Effective  Time. 
SEPCO  will  continue  to  operate  as  an 
electric  utility  company  within  the 


meaning  of  section  2(a)(3)  of  the  Act  and 
will  be  a  separate  subsidiary  of 
Southern. 

At  the  Effective  Time,  each  issued  and 
outstanding  share  of  SEPCO  Common 
Stock  (other  than  Excluded  Shares)  will 
be  converted  into  and  exchangeable  for 
1.05  shares  of  Southern  Common  Stock 
and  the  issued  and  outstanding  shares 
of  SV  will  be  converted  into  that  number 
of  shares  of  SEPCO  Common  Stock 
which  is  outstanding  immediately  prior 
to  the  Effective  Time.  It  is  contemplated 
that  all  other  outstanding  securities  of 
SEPCO  shall  remain  outstanding  as 
securities  of  the  surviving  corporation 
after  the  Effective  Time. 

The  Merger  Agreement  will  be 
submitted  to  a  vote  of  holders  of  SEPCO 
Common  Stock,  voting  as  a  class,  and  to 
a  vote  of  holders  of  SEPCO  Common 
Stock.  SEPCO  preferred  stock  and 
SEPCO  preference  stock,  voting  as  a 
single  class,  at  a  special  meeting  of 
SEPCO  shareholders  after  a  solicitation 
of  proxies  made  pursuant  to  Regulation 
14A  promulgated  under  the  Securities 
Exchange  Act  of  1934.  as  amended.  Prior 
to  such  vote,  holders  of  SEPCO  Common 
Stock  will  also  be  asked  to  vote  on 
proposals  to  (i)  grant  specific  voting 
rights  to  holders  of  SEPCO  preferred 
stock  and  holders  of  SEPCO  preference 
stock  with  respect  to  voting  on  the 
Merger  Agreement  and  (ii)  amend  the. 
charter  of  SEPCO  prior  to  the  Effective 
Time  to  confer  general  voting  rights  on 
holders  of  SEPCO  preferred  stock  and 
SEPCO  preference  stock.  Each  proposal, 
if  approved,  would  grant  the  holder  of 
SEPCO  preferred  stock  one  vote  per 
share  and  the  holders  of  SEPCO 
preference  stock  will  be  granted  one- 
half  vote  per  share. 

The  Boards  of  Directors  of  Southern 
and  SEPCO  approved  the  Merger 
Agreement  and  the  transactions 
contemplated  thereby  on  November  2. 
1987.  Prior  to  such  approval.  Morgan 
Stanley  &  Co.  Incorporated  and  Dean 
Witter  Reynolds  Inc.  advised  the  Board 
of  Directors  of  SEPCO  and  Southern, 
respectively,  that  the  exchange  ratio 
provided  for  in  the  Merger  Agreement 
was  fair,  from  a  financial  point  of  view, 
to  the  holders  of  Southern  Common 
Stock  and  SEPCO  Common  Stock, 
respectively. 

The  Boards  of  Directors  and 
managements  of  Southern  and  SEPCO 
believe  that  the  added  capabilities 
afforded  by  the  proposed  transactions 
are  necessary  to  achieve  additional 
benefits  and  economies  which  their 
existing  relationship  cannot  provide.  It 
is  stated  that  these  capabilities  will  be 
derived  from,  among  other  things, 
improved  long-term  planning,  more 


efficient  use  of  baseload  capacity  from 
the  Southern  system  by  SEPCO,  the 
avoidance  or  deferral  of  substantial 
construction  expenditures  by  SEPCO. 
the  use  by  SEPCO  of  certain 
management  services  and  technical 
expertise  of  Southern  which  would 
otherwise  have  to  be  obtained  from 
third  parties  and  the  increase 
coordination  and  utilization  of  their 
facilities. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  87-27641  Filed  12-1-87;  8:45am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-87-321 

Petition  for  Exemption;  Summary  of 
Petitions  Received,  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Ch.  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awamess  of,  and 
participaUon  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  December  22, 1987. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204), 

Petition  Docket  No .  800 

Independence  Avenue.  SW., 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 


filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 


Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e)  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Petitions  For  Exemption 


Issued  in  Washington,  DC,  on  November 
23, 1987. 

Denise  D.  Hall, 

Acting  Manager.  Program  Manager  Staff. 


Docket 
No. 


25414 


25181 


Petitioner 


Flight  Training  Devices.. 


An-ow  Air,  Inc.. 


Regulations  affected 


14   CFR   61.63(d)(2)   and   (3) 
and  61.157(d)(1). 


14CFR  43.3  and  43.7. 


Description  of  relief  sought 


To  extend  Exemption  No.  3022,  as  amended,  which  allows  stu- 
dents of  petitioner  to  complete  a  portion  of  the  practical  test  for 
the  issuance  of  an  airline  transport  pilot  certificate  or  of  a  type 
rating  to  be  added  to  any  grade  of  pilot  certificate,  t)y  substitut- 
ing the  flight  test  requirements  of  §61.157  for  those  of 
§61 .63(d)(2)  and  (3). 

To  allow  petitioner  to  use  aircraft  parts  purchased  from  Iberia 
Airlines  and  KLM  Royal  Dutch  Airlines  which  have  not  been 
maintained  or  approved  for  return  to  service  by  persons  pre- 
scribed by  §§43.3  and  43.7.  Denied,  November  13.   1987. 


(FR  Doc.  87-27679  Filed  12-1-87;  8:45  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5  U.S.C.   552b(e)(3). 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  30,  December 

7, 14,  and  21, 1987. 

place:  Commissioners'  Conference 

Room.  1717  H  Street,  NW.,  Washington, 

DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  30 

Monday.  November  30 

2:00  p.m. 
Briefing  by  Combustion  Engineering  on 
New  Standardized  Plants  (Public 
Meeting) 

Tuesday.  December  1 

10:00  a.m. 

Briefing  on  Status  of  Implementation  of 
Fitness  of  Duty  Program  (Public  Meeting) 
2:00  p.m. 
Briefing  on  New  Weslinghouse 
Standardized  Plants  (Public  Meeting) 

Wednesday.  December  2 

3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting) 


Federal  Register 
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Wednesday,  December  2,  1987 


Corrections 


a.  Final  Rule  Regarding  Completeness  and 
Accuracy  of  Licensee  Communication 
with  the  NRC  (Tentative) 

b.  Implementation  of  the  Freedom  of 
Information  Reform  Act  of  1986:  Final 
Rule  Amending  10  CFR  Part  9,  Subpart  A, 
and  Minor  Conforming  Amendments  to 
10  CFR  Part  2  and  Part  9,  Subparts  B,  C, 
and  D  (Tentative) 

c.  Procedures  to  Follow  Licensing  Board 
Decision  on  Disposal  of  Accident- 
Generated  Water  at  TMI-2  (Tentative) 

Week  of  December  7— Tentative 

Thursday.  December  10 

3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  14— Tentative 

Thursday.  December  17 

9:30  a.m. 
Periodic  Briefing  on  Status  of  Operating 
Reactors  and  Fuel  Facilities  (Public 
Meeting) 
2:00  p.m. 
Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  South  Texas 
(Public  Meeting)  (Tentative) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  21— Tentative 

Tuesday.  December  22 
10:00  a.m. 


Briefing  by  Executive  Branch  (Closed — Ex. 
1) 
Wednesday.  December  23 

11:30  a.m. 
Affirmation/Decision  and  Vote  (Public 
Meeting)  (if  needed) 

ADDITIONAL  INFORMATION:  Affirmation 
of  "Supplemental  Order  Expediting 
Appeal  (In  the  Matter  of  Pacific  Gas  & 
Electric  Company)"  (Public  Meeting) 
was  held  on  November  25. 

Note:— Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (202)  634-1498. 

CONTACT  PERSON  FOR  MORE  ' 

information:  Andrew  Bates  (202)  634- 

1410, 

Andrew  L.  Bates, 

Office  of  the  Secretary. 

November  30, 1987. 

[FR  Doc.  87-27801  Filed  11-30-87;  3:55  p.m.] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Alaska  OCS  Region;  Availability  of 
Outer  Continental  Shelf  Official 
Protraction  Diagrams 

Correction 

In  notice  document  87-26191 
appearing  on  page  43684  in  the  issue  of 


Friday,  November  13, 1987,  make  the 
following  correction: 

In  the  table,  in  the  eighth  entry  (NN  3- 
4),  the  Revision/approval  date  should 
read  "June  4, 1981". 

BILLING  CODE  1SOS-01-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  48 
[LR-1 15-86] 

Tax  on  Sale  or  Removal  of  Gasoline 

Correction 

In  proposed  rule  document  87-26537 
beginning  on  page  44141  in  the  issue  of 
Wednesday,  November  18, 1987,  make 
the  following  corrections: 


§48.4101-1    [Corrected] 

1.  On  page  44147,  in  the  first  column, 
in  §  48.4101-l{b){l)(iv),  in  the  fourth  line, 
"of  gasohol"  should  read  "orgasohol". 

§48.6421-4    [Corrected] 

2.  On  page  44149,  in  the  third  column, 
in  §  48.6421 -4(a),  in  the  llfh  line  from 
the  bottom  of  the  page,  "gasoline  or 
hand"  should  read  "gasoline  on  hand". 

3.  On  page  44150.  in  the  first  column, 
in  §  48.6421-4(b){2),  in  the  fifth  line, 
"filed  under"  should  read  "filed  either 
under". 
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DEPARTMENT  OF  IJKBOR 

Employment  and  Training 
Administration 


Apprenticeship  2000  Issue  Paper  and 
Initiative 

agency:  Employment  and  Training 

Administration.  Labor. 

ACTION:  Notice;  request  for  comments. 

summary:  The  Department  of  Labor's 
Employment  and  Training 
Administration  is  formally  launching  its 
initiative  entitled  "Apprenticeship  2000". 
The  basic  premise  is  that  the  concept  of 
apprenticeship  merits  serious 
consideration  for  an  expanded 
comprehensive  system  of  industry  based 
training  applicable  across  of  industries. 
Public  comment  is  invited  on  the 
attached  paper  outlining  the  initiative 
and  related  issues  and  on  the 
information  contained  in  this  notice. 
date:  Comments  must  be  received  by 
January  19. 1988.  | 

ADDRESSES:  Comments  may  be  mailed 
to  James  D.  Van  Erden,  Acting  Director. 
Bureau  of  Apprenticeship  and  Training, 
Employment  and  Training 
Administration,  200  Constitution 
Avenue  NW.,  Room  N-4649.  j 

Washington,  DC  20210.  | 

FOR  FURTHER  INFORMATION  CONTACT: 
James  D.  Van  Erden.  Acting  Director, 
Bureau  of  Apprenticeship  and  Training, 
Office  of  Job  Training  Progams, 
Employment  and  Training 
Administration.  Telephone:  (202)  535- 
0540  (this  is  not  a  toll-free  number^. 
SUPPLEMENTARY  INFORMATION: 

Introductioa 

The  National  Apprenticeship  System 
is  a  coalition  of  management,  labor  and 
government  that  supports  the 
apprenticeship  program  in  the  United 
States.  Apprenticeship  programs  are 
operated  by  employers,  employer 
associations,  or  jointly  by  management 
and  labor  on  a  voluntary  basis.  Under 
the  National  Apprenticeship  Act  of  1937, 
the  Department  of  Labor's  Bureau  of 
Apprenticeship  and  Training  (BAT)  is 
the  Federal  Government  agency 
responsible  for  providing  service  to 
existing  apprenticeship  programs  and 
technical  assistance  to  organizations 
interested  in  establishing  an 
apprenticeship  program.  The  Secretary 
of  Labor  (Secretary)  recognizes  State 
Apprenticeship  Councils  (SAC)  and 
gives  them  the  authority  to  determine  if 
programs  are  eligible  for  Federal 
purposes.  The  BAT  works  cooperatively 
with  SACs  in  the  formulation  and 
promotion  of  standards  of  j 

apprenticeship  and  with  the  Nation's 


educational  systems  who  assist  in 
delivering  related  instruction. 
Government  support  of  apprenticeship 
consists  primarily  of  promotion, 
technical  assistance,  registration  and  - 
certification  of  apprentices  and 
programs.  Currently,  there  are  about 
280,000  apprentices  training  in  some 
44,000  programs  registered  through  the 
BAT  or  with  SACs. 

Apprenticeship  2000 

This  year  marks  the  50th  anniversary 
of  the  current  apprenticeship  system.  It 
has  proved  effective  where  adopted; 
that  is.  largely  in  the  comparatively  few. 
but  highly-skilled,  building  and 
manufacturing  occupations.  The  present 
system  provides  a  well-established  base 
for  serious  consideration  of  using  the 
concept  of  apprenticeship  as  a  vehicle 
for  an  expanded  comprehensive  system 
of  industry  based  training  applicable  to 
a  broad  spectrum  of  industries.  The 
possibility  of  the  apprenticeship  concept 
serving  a  broader  role  is  suggested  by 
the  experience  in  other  countries  and 
the  projected  trends  in  the  economy. 

Recent  studies  conducted  by  the 
Department  of  labor  (Department)  of  the 
work  force  in  the  year  2000  indicate 
emerging  labor  market  trends  which  will 
have  major  impact  on  the  American 
work  force.  Forecasted  changes  in  the 
U.S.  economy  point  to  the  need  for 
raising  skill  levels  of  American  workers. 
The  nature  of  the  changes  facing  the 
labor  force  suggests  the  need  for 
structured  and  comprehensive  training 
programs  that  both  meet  industry's  skill 
needs  and  also  recognizes  the  worker's 
investment  in  acquired  skills. 

Accordingly,  the  Department  is 
launching  this  initiative  to  explore  the 
feasibility  of  broadening  the 
apprenticeship  concept  to  other 
industries  and  occupations.  In  doing  so, 
the  Department  wishes  to  emphasize 
that  the  current  successful 
apprenticeship  programs  would  form  the 
foundation  upon  which  an  expanded 
system  would  be  based. 

The  first  step  in  this  effort  is  to  gather 
comments  on  the  principles  and  issues 
surrounding  Apprenticeship  2000  as 
outlined  on  the  paper  which  follows  this 
notice.  Once  the  responses  have  been 
summmarized  and  analyzed,  the 
Department  plans  a  series  of  no  less 
than  three  public  meetings  to  be  held 
early  in  the  new  calendar  year.  At  these 
meetings,  the  Department  will  share  the 
results  of  this  notice  and  solicit  further 
input.  The  Department  also  plans  to 
conduct  short  and  longer  term  research 
projects  to  help  address  key  questions 
relating  to  the  broadening  of  the 
apprenticeship  concept.  Finally,  the 
Department  is  considering  additional 


meetings  for  labor  and  industry 
representatives  at  which  the  preliminary 
results  of  this  initiative  would  be 
announced  and  further  input  solicited. 

The  target  date  for  completing  this 
effort  is  mid-summer  of  1988.  The 
Department  stresses  that  it  has  no 
defined  outcomes.  Possible  alternatives 
range  from  recommendations  for 
immediate  administrative  action,  to 
legislative  or  regulatory  changes,  to 
strategies  for  further  research  and 
evaluation.  The  outcomes  will  depend 
on  the  extent  of  interest  and  substance 
of  responses  received  as  a  result  of  this 
initiative. 

Aspects  on  Which  Comment  is  Being 
Sought 

The  Department  is  seeking  public 
comment  on  the  issue  paper, 
Apprenticeship  2000,  set  forth  after  this 
notice  and  on  the  approach,  time  frame 
and  scope  of  this  initiative.  Public 
comment  is  sought  particularly  on  the 
following  aspects  of  this  initiative. 

1.  Apprenticeship  2000  issue  paper. 
This  paper  provides  the  basic 
framework  for  the  review  of  the 
apprenticeship  concept  and  its  broader 
applicability.  Five  key  issues  are 
identified  and  discussed  in  the  paper. 
They  are: 

a.  Should/can  the  apprenticeship 
concept  be  broadened  to  all  industries? 

b.  What  should  be  the  limitations  or 
parameters,  in  terms  of  occupations,  of 
an  expanded  apprenticeship  effort? 

c.  What  should  be  the  delivery  system 
for  an  expanded  apprenticeship  system? 

d.  What  should  be  the  role  of 
government  in  an  expanded 
apprenticeship  system? 

e.  How  can  apprenticeship  be  more 
effectively  linked  to  the  education 
system? 

Public  comment  is  sought  in  response 
to  each  of  these  five  issues  as  well  as 
the  identification  of  any  other  broad 
issues  that  need  to  be  considered  in 
expanding  the  apprenticeship  concept. 

2.  Approach.  The  Department  has 
launched  the  apprenticeship  concept 
review  with  this  notice  and  request  for 
comment.  As  indicated,  plans  are  to 
hold  a  series  of  public  hearings  and 
possibly  further  meetings  with 
interested  parties.  Advance  notice  of  the 
meetings  will  be  published  in  the 
Federal  Register.  Summaries  of 
comments  received  in  writing,  and  from 
the  public  hearings,  will  also  be 
published  in  the  Federal  Register.  BAT 
staff  will  also  be  meeting  individually 
with  interested  parties.  The  target  date 
for  completion  of  this  review  is  mid- 
summer 1988. 


3.  Research.  The  Department  plans  to 
undertake  short  (6  months  or  less)  and 
longer  term  (1  to  2  years)  research 
projects  designed  to  facilitate  the 
evaluation  of  broadening  the 
applicability  of  the  apprenticeship 
concept  to  other  industries  and 
occupations.  Public  comments  are 
requested  on  appropriate  topics  and 
avenues  for  research.  Comment  is  also 
sought  on  specific  issues  and  questions 
which  can  be  answered  through 
research. 

Commenters  are  requested  to  follow 
the  basic  topical  format  outlined  above 
in  submitting  written  comments.  In 
doing  so,  comments  should  be 
categorized  and  identified  as  one  of  the 
five  issues,  other  issues,  approach, 
research  and  general. 

Signed  at  Washington,  DC,  this  24th  day  of 
November,  1987. 
Roger  D.  Semerad. 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

Apprenticeship  2000 

Introduction 

Over  the  next  decade,  new  challenges 
facing  the  U.S.  economy  will  demand 
quantum  increases  in  the  quaUty  and 
quantity  of  skill  training  provided  the 
American  labor  force.  Much  of  the 
responsibility  for  accomplishing  this 
upgrading  will  necessarily  rest  with 
business  and  labor  through  industry 
based  training  systems.  "Iliese 
challenges,  which  can  be  summarized 
under  the  general  rubric  of 
competitiveness,  range  from  an 
accelerating  pace  of  technological 
change  to  major  shifts  in  the 
demographics  of  the  labor  force  and 
growing  competition  in  international 
trade. 

The  nature  of  the  changes  facing  the 
labor  force  suggests  the  need  for  a  more 
systematic  and  comprehensive  approach 
to  industry  training  that  meets  industry's 
skill  needs  and  also  recognizes  the 
worker's  investment  in  acquired  skills. 
The  basic  premise  of  this  paper  is  that 
the  concept  of  apprenticeship — in  its 
generic  form  and  revitalized  to  meet 
modem  needs — merits  serious 
consideration  as  a  vehicle  for  a  new 
comprehensive  system  of  industry  based 
training  applicable  across  all  industries. 
It  needs  to  be  emphasized  that  the 
apprenticeship  concept  would  be  the 
vehicle  for  change  rather  than  the 
apprenticeship  system  as  it  now  exists. 
The  current  system  services  well  those 
industries  where  it  has  been  adopted: 
however,  the  concept  may  need  to  vary 
for  other  industries. 

This  year  marks  the  50th  anniversary 
of  the  current  apprenticeship  system 


established  under  the  Fitzgerald  Act  of 
1937.  Since  its  enactment  some  3.5 
million  apprentices  have  been  trained  in 
highly  skilled  trades  and  crafts. 
Annually,  about  300,000  apprentices 
received  training  in  over  40,000 
registered  programs.  The  system  is  an 
essential  part  of  several  industries, 
particularly  construction,  where 
graduates  often  go  on  to  management 
positions.  Further  details  of  the  current 
system  may  be  found  in  the  appendix. 

While  the  apprenticeship  system  has 
proved  effective  where  adopted,  it  has 
been  concentrated  largely  in  a  relatively 
few  traditional  occupations.  The 
possibility  of  the  apprenticeship  concept 
serving  a  broader  role  is  suggested  by 
the  experience  in  other  countries  and 
the  projected  trends  in  the  economy 
which  suggest  a  return  to  the 
environment  in  which  apprenticeship 
flourished.  While  the  industrial  age 
emphasized  mass  production  and 
interchangeable  workers  with  minimal 
skills,  the  future  economy  will 
emphasize  information,  communications 
and  will  place  a  premium  on  highly- 
skilled  workers  who  can  work 
independently.  The  latter  has  long  been 
the  strong  point  of  the  apprenticeship 
concept. 

The  essential  elements  of  the 
apprenticeship  concept  that  suggest  it  as 
a  model  for  a  broad-based  industry 
training  system  include: 

•  A  structured  process  for  providing 
training  in  a  substantive  skill  or  set  of 
skills  that  are  or  can  be  accorded 
recognition  by  an  industry,  other  firms 
or  a  body  beyond  the  training  firm; 

•  Certification  of  acquired  skills 
through  the  award  of  recognized 
credentials; 

•  Training  designed  and  administered 
by  the  private  sector;  and 

•  Applicable  to  small  as  well  as  large 
firms. 

In  this  paper,  we  will:  (a)  summarize 
the  economic  and  labor  force  changes 
facing  the  country  over  the  remainder  of 
this  century  and  their  implications  for 
industry  based  training;  (b)  examine  the 
potential  for  the  concept  of 
apprenticeship  to  be  broadened  to  serve 
a  wide  range  of  industries  and 
occupations;  and,  (c)  outline  some  of  the 
issues  to  be  addressed  in  conducting  a 
review  of  the  role  of  apprenticeship  in 
the  Year  2000. 

Sliiil  Requirements  for  the  Year  2000 

A  recent  study  of  the  work  force  in  the 
Year  2000  undertaken  for  the 
Department  of  Labor  and  other  studies 
of  future  trends  indicate  that  the  U.S. 
economy  will  undergo  fundamental 
changes  over  the  remainder  of  this 
century.  Virtually  all  of  these  changes 


require  that  the  skill  level  of  the  labor 
force  be  raised.  All  training  institutions 
will  be  challenged  by  the  need  to 
improve  training  but  most  of  the  burden 
for  upgrading  the  current  labor  force  will 
fall  on  industry  and  its  training  capacity. 
Similarly,  the  critical  need  to  increase 
productivity  and  make  better  use  of  a 
limited  supply  of  workers  will  make 
industry  based  training  a  major  priority. 
The  major  changes  pointing  to  a  pivotal 
role  for  industry  based  training  are 
outlined  below: 

•  Rising  skill  requirements  will  be 
characteristic  of  virtually  all 
occupations.  For  the  first  time  history, 
the  majority  of  new  jobs  will  require 
post-secondary  education.  Higher  skill 
occupations  will  require  constant 
renewal  to  stay  current  with  changing 
technology;  in  some  fields,  the  "half-life" 
of  an  engineer  is  now  estimated  at  5 
years  as  rapid  developments  make  much 
of  the  formal  training  obsolete.  Skill 
requirements  for  even  traditionally 
lower  skill  occupations  will  rise 
substantially  with  the  introduction  of 
computers  and  other  devices  requiring  a 
substantial  degree  of  literacy  and 
cognitive  skills. 

Because  much  of  the  expertise  and 
capacity  for  providing  this  type  of 
upgrading  exists  only  at  the  firm  level, 
business  will  need  to  assume  a  lead 
role. 

•  Changing  demographics  will  result 
in  a  sharp  decline  in  the  rate  and  shift  in 
the  components  of  labor  force  growth. 
The  youth  labor  force  will  decline  both 
absolutely  and  relatively;  overall  labor 
force  growth  will  be  at  the  lowest  rate 
since  the  1930's.  These  developments 
will  place  a  premium  on  training  to 
make  more  productive  use  of  the 
available  labor  supply,  particulary  the 
youth  component.  Currently,  a 
substantial  part  of  the  youth  labor  force 
spends  long  unproductive  periods  in 
what  is  sometimes  referred  to  as  an 
"aging  vat"  as  they  search  for  a  niche  in 
the  labor  market.  A  more  efficient 
process  for  moving  young  people 
directly  into  the  labor  force  would 
relieve  much  of  the  adverse  impact  of 
having  fewer  youth.  Business  has 
already  demonstrated  an  ability  to  build 
the  necessary  bridges  from  school  to 
work  in  many  areas  through  innovative 
programs. 

•  The  service  sector  will  account  for 
all  the  job  growth  over  the  remainder  of 
this  century;  employment  in  the  goods 
producing  sector  will  continue  to 
decline.  This  shift  implies  a  growing 
need  for  training  in  services  to  improve 
lagging  productivity;  it  also  suggests  a 
need  to  retrain  redundant  workers 
released  from  the  goods  producing 
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sector.  Most  of  the  service  sector  growth 
will  be  in  small  firms,  suggesting  a  need 
for  training  systems  tailored  to  small 
business.  Contrary  to  most  perceptions, 
services  include  many  highly  skilled 
jobs  and  the  projected  growth  will 
increase  the  need  for  training. 

•  In  the  future,  worker  attachment  to 
a  particular  firm  over  a  long  period  is 
likely  to  be  the  exception  rather  than  the 
rule  with  a  consequent  loss  to  the 
worker  of  the  recognition  of 
accumulated  skills  and  expertise  that 
comes  with  a  long  term  association. 
Ideally,  in  the  more  fluid  economy  of  the 
future,  there  would  be  a  system  allowing 
workers  to  preserve  what  is,  in  effect 
their  "skill  capital"  as  they  move 
between  firms. 

The  changes  outlined  above  suggest 
the  need  for  a  major  upgrading  and 
retraining  of  current  workers  over  the 
next  decade.  Most  of  the  workers  who 
will  comprise  the  labor  force  of  the  Year 
2000  are  already  working.  If  the  future 
labor  force  is  to  have  the  requisite  high 
skill  level,  much  of  the  current  labor 
force  will  need  to  undergo  retraining. 
Many  of  these  same  workers  will  need 
retraining  because  of  dislocation.  iTie 
scope  of  the  retraining  effort  needed  and 
the  importance  of  competitiveness  to  the 
nation's  well  being  suggest  that  the 
problem  would  best  be  addressed  by  a 
partnership  of  business,  labor  and 
government. 

Expanding  the  Apprenticeship  Concept 
to  New  Occupations/ Industries 

The  concept  of  apprenticeship  would 
seem  uniquely  suited  to  the  training 
needs  of  the  Year  2000  and  particularly 
to  the  increased  role  of  industry-based 
training.  All  the  elements  essential  to  an 
expanded  industry  effort  to  address  the 
changes  outlined  in  the  previous  section 
are  found  in  the  apprenticeship  concept. 
Moreover,  there  is  substantial  evidence 
that  a  renaissance  of  the  apprenticeship 
concept  is  feasible,  given  adequate 
support: 

•  The  apprenticeship  concept  already 
is  widespread  under  different  names — 
viewed  in  the  context  of  broad 
principles,  a  generic  form  of  the 
apprenticeship  concept  already  exists 
under  a  wide  variety  of  terms  in 
professional  as  well  as  technical  fields. 
Thus,  doctors  serving  internships  are  a 
good  example  of  apprenticeship.  Until 
fairly  recent  times,  lawyers  served  a 
form  of  apprenticeship  by  "reading"  the 
law  under  the  tutelage  of  an 
experienced  lawyer.  Similar  but  less 
formal  processes  exist  for  more 
occupations  requiring  any  degree  of  skill 
and  proficiency.  The  distinction 
between  apprenticeship  and  many  of 
these  informal  processes  is  that  the 


latter  lack  structure  and  formal, 
recognized  credentials  that  makes  the 
skill  portable  among  firms. 

•  Foreign  experience  indicates 
potential  for  expansion — the  European 
experience  also  provides  evidence  that 
the  apprenticeship  concept  can  have 
wide  application.  For  example,  in 
Germany,  many  middle  and  top 
managers  in  banking,  insurance  and 
retailing  started  as  commercial 
apprentices.  Close  to  half  of  the 
apprentices  are  in  service  occupations. 
In  Austria  and  Switzerland, 
apprenticeship  occupies  a  similar 
predominant  position  with  virtually  all 
skilled  persons  in  subprofessional 
occupations  completing  an 
apprenticeship.  While  Japan  does  not 
have  an  apprenticeship  system  along  the 
lines  of  Western  nations,  it  has  a 
comprehensive  company-based  training 
system  under  which  all  levels  of 
working  and  management  undergo 
extensive  training  and  retraining. 
•  There  is  renewed  interest  in 
traditional  apprenticeship  values — the 
failure  of  apprenticeship  to  be  more 
widely  adopted  in  the  U.S.  reflects  a 
number  of  factors  including  the 
emphasis  on  mass  production  noted 
earlier,  the  lack  of  a  strong  tradition  as 
in  European  apprenticeship  and  less 
government  and  business  support  than 
found  in  other  countries.  However,  the 
changes  outlined  above  suggest  that  the 
future  economic  environment  will  be 
more  conducive  to  values  associated 
with  the  apprenticeship  concept — an 
emphasis  on  skills;  one-on-one  training; 
formal  recognition;  and  growth  in  small 
firms.  Apprenticeship  is  particularly 
well-suited  to  training  for  small  firms, 
where  most  of  the  future  job  growth  will 
take  place.  Apprenticeship  had  its 
genesis  in  the  guild  system  of  the  middle 
ages  when  artisans  and  craftsmen 
dominated  the  economy.  In  modem 
times,  it  is  most  prevalent  in  those 
industries  where  small  firms 
predominate. 

•  Apprenticeship  is  a  bridge  to 
work — one  of  the  strongest  arguments 
for  reexamining  the  apprenticeship 
concept  is  its  potential  as  a  bridge  for 
youth  between  school  and  work. 
Currently,  there  is  a  substantial  waste  in 
the  shrinking  pool  of  young  workers  for 
lack  of  an  effective  process  for  assisting 
non-college  bound  youth  to  find 
permanent  careers.  The  potential  for 
apprenticeship  to  bridge  the  gap  is  well 
established  in  Europe.  In  Germany,  for 
example.  70  percent  of  school  leavers  go 
directly  into  apprenticeship  (20  percent 
go  on  to  higher  education).  An 
equivalent  level  in  the  U.S.  would  mean 
approximately  7  million  apprentices. 


Some  Approaches  to  Expanding  the 
Apprenticeship  Concept 

There  are  a  variety  of  ways  in  which 
the  apprenticeship  concept  might  be 
expanded.  It  could,  for  example,  be 
linked  to  community  college  courses  to 
provide  experience  and  proficiency 
along  with  an  associate  degree. 
Similarly,  the  apprenticeship  concept 
might  be  combined  with  company  based 
training  to  meet  industry  standards  for 
recognition  and  certification.  The 
number  of  apprenticeable  occupations 
could  also  be  expanded  and  efforts 
made  to  increase  the  number  of 
apprentices  in  recognized  occupations. 

A  key  to  the  expansion  is  the  need  for 
building  some  type  of  infrastructure  to 
support  the  apprenticeship  system.  An 
approach  that  might  be  considered  is 
some  type  of  partnership  arrangement. 
For  example,  in  European  countries, 
there  is  often  a  tripartite  system  of 
training  boards  organized  on  an  industry 
basis. 

There  have  already  been  some 
demonstrations  conducted  on  linking 
apprenticeship  to  schools  with 
promising  results.  It  is  possible,  for 
example,  to  have  youth  begin  an 
apprenticeship  in  the  latter  part  of  their 
secondary  education. 

Finally,  major  corporations  could  play 
a  leading  role  in  promoting  the 
apprenticeship  concept  not  only  by 
incorporating  it  in  their  own  operations 
but  also  by  promoting  it  in  their 
franchises,  retailing,  and  service  centers. 
Thus  auto  companies  could  promote  a 
nation-wide  apprenticeship  system  for 
auto  mechanics  for  dealers  and  repair 
centers.  Major  computer  firms  might 
take  the  lead  in  developing  and 
structuring  skill  and  career  ladders  in 
programming,  computer  repairs  and 
related  fields. 

Issues  Related  to  Expanding  the 
Concept  of  Apprenticeship 

Although  the  concept  of 
apprenticeship  appears  ideally  suited  to 
the  training  needs  of  the  future 
economy,  there  are  a  number  of  issues 
and  problems  that  will  need  to  be 
addressed.  Some  of  the  major  ones  are 
outlined  below. 

Although  the  design  of  a  new  form  of 
industry  training  based  on  the 
apprenticeship  concept  must  be 
determined  by  the  industry  and 
interested  parties,  it  may  be  helpful  in 
discussing  the  issues  to  sketch  in  broad 
terms  what  such  a  system  might  entail. 
First,  the  goal  might  be  national 
adoption  of  some  form  of  the 
apprenticeship  concept  across  all 
industry,  including  services,  and  non- 


traditional  areas  such  as  banking, 
communication,  retailing,  government, 
etc.  Second,  new  forms  of  the 
apprenticeship  concept  might  be 
considered.  For  example,  there  might  be 
a  long-term  apprenticeship  wherein 
workers  could  continuously  upgrade 
their  skills  and  be  accorded  recognition. 
Finally,  a  major  goal  of  an  expanded 
apprenticeship  effort  might  be  to  provide 
a  bridge  from  school  to  work  for  all  non- 
college  bound  youth. 

Issue  #1:  Should/Can  the 
Apprenticeship  Concept  Be  Broadened 
to  All  Industries? 

While  the  idea  of  an  expanded 
industrial  training  system  based  on  the 
apprenticeship  concept  clearly  has 
merit,  there  are  serious  questions  with 
respect  to  the  feasibility  of  this 
expansion. 

It  must  be  recognized  that  there  will 
be  a  legitimate  concern  on  the  part  of 
apprenticeship  supporters  that  such  an 
effort  could  erode  and  dilute  the  value  of 
the  existing  system.  That  concern  needs 
to  be  addressed,  first  by  laying  out  clear 
definitions  and  safeguards  and  second, 
by  involving  the  apprenticeship 
community  in  planning  the  expansion. 

The  other  side  of  the  question  is 
whether  sufficient  interest  can  be 
generated  on  the  part  of  industry. 
Apprenticeship  has  always  been 
available  to  all  industries.  A  number  of 
efforts,  albeit  small  scale,  have  been 
made  to  expand  the  existing  system 
with  only  limited  success.  Past 
experience  indicates  that  such  an 
expansion  can  be  achieved  only  if  the 
top  leaders  across  all  industry  support 
it. 

Finally,  there  are  a  host  of  logistical 
and  organizational  hurdles  involved  in 
setting  up  a  broad-based  system.  For 
example,  there  would  need  to  be  some 
fairly  sophisticated  record-keeping 
system  to  document  skills  and  assure 
portability.  There  would  also  be  a  need 
for  more  and  better  technical  assistance 
in  developing  trainers  and  materials. 

Issue  #2:  What  Should  Be  the 
Limitations  or  Parameters,  in  Terms  of 
Occupations,  of  an  Expanded 
Apprenticeship  Effort? 

One  of  the  basic  issues  in  an 
expanded  apprenticeship  effort  will  be 
how  inclusive  the  concept  should  be.  On 
the  one  hand,  it  could  encompass  only 
technical  skills  at  the  subprofessional 
level;  or  if  might  be  applicable  to  all 
fields  and  to  professional  as  well  as 
subprofessional  levels  or  some  variation 
in  between.  Another  aspect  of  this  issue 
will  be  how  to  identify  and  draw  the 
line  on  what  constitutes  an  occupation 
of  sufficient  skill  to  warrant  recognition 


as  an  apprenticeship,  e.g.,  2000  hours  of 
training.  A  similar  question  might 
involve  whether  an  expanded  version  of 
the  apprenticeship  concept  could 
include  supplementary  training  beyond 
the  basic  skill,  such  as  refresher  or 
upgrading  training. 

These  questions  are  only  illustrative 
of  the  types  of  discussions  that  will  be 
needed  to  define  and  outline  a  new 
system. 

Issue  #3:  What  Should  Be  the 
Delivery  System  for  an  Expanded 
Apprenticeship  System? 

The  current  apprenticeship  system 
has  flourished  primarily  in  areas  where 
there  has  been  a  strong  local 
infrastructure.  Thus  much  of  the  strength 
in  construction  apprenticeship  is 
attributable  to  joint  apprenticeship 
committees  (JAC)  for  the  major 
construction  trades  that  are  found  in 
most  areas.  These  committees  provide 
the  core  organization  around  which 
small  construction  firms  can  pool  their 
resources  and  share  the  cost  and  risks  of 
providing  extensive  training. 

A  similar  or  substitute  form  of 
infrastructure  would  be  desirable  in  an 
expansion  of  the  apprenticeship  concept 
to  a  broader  range  of  industries.  This  is 
particularly  true  in  the  service  sector 
where  the  average  firm  size  is  about  10 
employees  and  training  capacity  is 
limited.  In  those  occupations  involving 
large  numbers,  joint  committees  might 
be  organized  along  the  lines  of  the 
construction  industry.  For  those 
occupations  involving  only  a  releatively 
few  apprentices,  it  may  be  preferable  to 
have  a  single  committee  that  serves  a 
number  of  occupation.  Such  a  committee 
might  be  sponsored  by  local  government 
or  educational  institutions.  Other 
variations  might  include  professional 
associations  or  larger  firms  assuming 
the  administrative  role  filled  by  joint 
committees  in  the  construction  industry. 

Issue  #4:  What  Should  Be  the  Roll  of 
Government  in  an  Expanded 
Apprenticeship  System? 

The  government  role  in  the  current 
apprenticeship  system  is  largely 
promotional  with  a  limited  technical 
assistance  function.  While  that  role  may 
be  adequate  for  those  industries  and 
trade  with  a  long  association  with 
apprenticeship,  it  may  not  be  sufficient 
when  the  goal  is  to  establish  the  system 
in  new  industries  and  trades.  There 
could,  for  example,  be  a  great  need  for 
technical  assistance  to  develop  and 
organize  curriculum  and  training 
specifications  for  new  occupations. 

There  is  also  a  question  of  the 
division  of  responsibility  between  the 
Federal  and  State  governments.  Only 


twenty-six  States  have  any  type  of 
apprenticeship  function  and  the  level  of 
the  effort  and  cooperation  varies  widely 
among  the  States.  Whether  the  present 
bifurcated  approach  would  be  up  to 
administering  a  new  system  is  open  tu 
question. 

Finally,  consideration  might  be  given 
to  administering  a  new  system  through 
some  quasi-public  body  such  as 
tripartite  industry  training  boards  as  are 
used  in  some  European  countries. 

Issue  #5:  How  Can  Apprenticeship  Be 
More  Effectively  Linked  to  the 
Education  System? 

One  of  the  great  unrealized  potentials 
of  apprenticeship  in  this  country  is  the 
lack  of  any  substantial  link  to  the 
education  system.  The  average  age  of 
U.S.  apprentices  is  in  the  midfwenties. 
compared  to  many  countries  where  the 
youth  typically  move  directly  from 
school  into  apprenticeship  at  16  or  17 
years  of  age.  A  general  system  linking 
education  and  apprenticeship  in  this 
country  should  substantially  reduce  the 
unproductive  time  that  many  youth 
spend  looking  for  a  place  in  the  labor 
market.  Such  a  system  could 
substantially  alleviate  the  problem  of  a 
shrinking  youth  labor  force. 

Summary 

The  above  discussion  only  touches  on 
some  of  the  broad  issues  that  need  to  be 
considered  in  expanding  the 
apprenticeship  concept.  These  issues 
can  only  be  addressed,  and  others 
identified,  by  industry  and  the  potential 
users  of  an  expanded  system.  Only  after 
such  deliberations  can  the  merits  of 
mounting  a  large  scale  effort  to  expand 
the  apprenticeship  concept  be 
determined. 

Appendix — ^The  Current  Apprenticeship 
Program 

Currently,  there  are  about  280.000 
apprentices  training  in  some  44.000 
programs  registered  with  the  Federal 
Bureau  of  Apprenticeship  and  Training 
(BAT)  and  with  State  Apprenticeship 
Councils  (SACs). 

There  are  778  occupations  recognized 
by  BAT  as  apprenticeable.  An 
apprenticeable  occupation  is  defined  as 
a  skilled  trade:  (a)  Learned  through 
structured  on-the-job  (OJT)  training 
supplemented  by  related  instruction;  (b) 
requiring  at  least  2,000  hours  of  OJT:  and 
(c)  recognized  throughout  an  industry. 
The  number  of  apprenticeable 
occupations  has  increased  substantially 
in  recent  years,  up  from  less  than  500  in 
the  1970's.  The  increase  is  due  in  part  to 
a  reduction  in  the  number  of  training 
hours  required  for  recognition  as  an 
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apprenticeable  occupation  and  the 
extension  of  the  system  into  new  non- 
traditional  areas.  Although  the  minimum 
term  for  recognition  as  an 
apprenticeable  occupation  is  only  one 
year,  most  apprenticeships  require  3  to  4 
years. 

Although  there  are  some  800 
recognized  occupations,  over  three- 
quarters  of  all  apprentices  are  in  just  30 
occupations;  construction  trades  alone 
account  for  well  over  half  of  all 
apprentices. 

Apprenticeship  programs  are  financed 
and  administered  by  the  private  sector 
with  the  government  role  primarily  that 
of  providing  promotional  support  and 
technical  assistance.  There  are  no 
Federal  funds  to  directly  subsidize  the 
cost  of  apprenticeship  programs. 

At  the  local  level,  larger  programs  are 
often  administered  by  Joint 
Apprenticeship  Committees  (JAC)  for 
particular  trades  and  composed  of 
management  and  labor.  The  JAC's 
responsibilities  will  typically  include 
selecting  apprentices,  setting  standards 
arranging  related  instructions,  and 
providing  for  financing  the  program.  In 
some  cases,  financing  is  provided  by 
joint  training  funds  built  up  from  a  set 
contribution  based  on  hours  worked. 


loint  programs  have  the  advantage  not 
only  of  cost  sharing  but  of  moving 
apprentices  between  Hrms  to  expose 
them  to  all  facets  of  a  trade. 

Government  support  of  apprenticeship 
is  provided  by  the  Federal  Government 
and  a  limited  number  of  State 
governments.  As  noted  earlier,  the 
support  is  largely  promotion,  technical 
assistance  and  registration  of 
apprentices  and  programs. 

Twenty-six  States  maintain  an 
apprenticeship  function  of  some  type, 
ranging  from  full  service,  well-staffed 
agencies  to  those  that  provide  little 
beyond  the  registration  function.  The 
Federal  Government,  through  BAT, 
provides  apprenticeship  services  in 
those  States  without  an  agency  or  SAC 
and  supplements  State  staff  in  those 
States  with  a  State  agency.  There  are  no 
statutory  linkages  between  the  Federal 
and  State  efforts,  and  SACs  operate 
independently.  However,  State 
registered  programs  must  meet  Federal 
standards  to  be  recognized  by  BAT. 
While  SAC  States  recognize  the 
standards,  they  may  or  may  not  accept 
standards  of  other  States  or  accord 
credit  for  training  to  apprentices  trained 
in  other  States. 


The  current  apprenticeship  system 
has  remained  relatively  static  over  the 
past  decade  with  the  number  of 
apprentices  ranging  from  250,000  to 
300,000.  However,  two  developments  are 
of  interest  in  the  context  of  making 
broader  use  of  the  apprenticeship 
concept.  The  first  is  a  concerted  effort  to 
extend  the  system  to  a  broader  range  of 
occupations.  As  noted,  the  number  of 
apprenticeable  occupations  has  almost 
doubled  over  the  past  decade.  An 
example  of  the  more  recent  recognized 
occupations  is  that  of  fire-fighter  which 
currently  has  over  5,000  apprentices  in 
training.  Other  examples  include 
engineering  technicians,  emergency 
medical  technicians,  and  numerical- 
control  machine  operators. 

A  second  innovation  is  the  school-to- 
work  program  wherein  students  begin 
an  apprenticeship  in  the  last  year  of  high 
school  and  acquire  credit  toward 
completion  of  their  apprenticeship  while 
still  in  school. 

The  apprenticeship  system  as  it  now 
operates  is  strongly  supported  by  those 
industries  where  it  is  currently  used  as 
evidence  by  resolutions  adopted  by  the 
50th  Anniversary  Conference. 

[FR  Doc.  87-27475  Filed  12-1-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administratior^ 

14  CFR  Parts  121  and  135 
lOodtet  No.  25477;  SFAR  No.  52] 

Special  Federal  Aviation  Regulation 
No.  52;  Extension  of  Compliance  Date 
for  Certain  Large  Airplanes  Operated 
Under  Part  135,  in  Ottier  Ttian 
Commuter  Air  Carrier  Operations,  To 
Comply  With  Pending  Seat  Cushion 
Flammabllity  Regulation 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  rule  extends  the 
compliance  date  for  90  days,  from 
November  26, 1987,  to  February  24. 1988. 
for  the  requirements  in  the  Federal 
Aviation  Regulations  pertaining  to  the 
installation  of  fire-retardant  seat 
cushions  in  large  airplanes  operated 
under  Part  135  by  on-demand  and 
commercial  (unscheduled)  operators. 
This  extension  has  been  found  to  be 
necessary  as  a  result  of  several  petitions 
for  exemption,  and  public  comment 
thereon,  recently  submitted  to  the  FAA. 
These  petitions  indicate  that  some 
operators  failed  to  take  timely  action  to 
install  the  required  cushions  in  certain 
airplanes  by  the  specified  compliance 
date  and  that  such  compHance  by  these 
and  other  operators  will  be  delayed  by 
the  unavailability  of  the  necessary  seat 
cushions  and  the  shortage  of  seat 
cushion  installers  available  to  perform 
the  seat  cushion  modification.  This 
SFAR  extends  the  compliance  date  for 
the  affected  operators  to  prevent  any 
possible  disruption  in  passenger  service 
likely  to  result  due  to  the  time  the  FAA 
would  need  to  dispose  of  pending 
petitions  for  exemptions  prior  to  the 
November  26. 1987  compliance  date. 
DATE:  Effective  date  December  2. 1987. 
Comments  must  be  received  on  or 
before  January  4. 1988. 
AODHESS:  Mail  or  deliver  comments  on 
this  rule  in  duplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-204),  Docket  No.  25477,  Room 
915-G,  800  Independence  Avenue  SW.. 
Washington.  DC  20591.  Comments  may 
be  examined  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Henri  P.  Branting,  Technical 
Analysis  Branch,  Aircraft  Engineering 
Division,  AWS-lOO,  Office  of 
Airworthiness,  Federal  Aviation 
Administration,  800  Independence 


Avenue,  SW..  Washington,  DC  20591. 
telephone  (202)  267-9577. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  SFAR  was  developed  in  response 
to  several  petitions  for  exemption  from 
requirements  in  Federal  Aviation 
Regulations  (FAR)  §  121.312  on  behalf  of 
nonscheduled  air  taxis  and  commercial 
operators.  Notices  soliciting  public 
comments  on  petitions  for  exemption 
were  published  in  the  Federal  Register. 
This  SFAR  is  based  on  both  the 
comments  contained  in  those  petitions 
and  the  public  responses  to  the  notices 
of  the  petitions.  These  comments  are 
reviewed  below  in  the  "Discussion  of 
Petitions  and  Comments."  Dockets 
containing  the  petitions  and  public 
comments  are  maintained  in  the  FAA 
Rules  Docket,  Room  915-G.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591.  The  petitions 
and  comments  may  be  examined  in 
Room  915-G  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m. 

For  the  most  part,  the  petitioners  are. 
or  represent,  nonscheduled  operators  of 
small  transport  category  airplanes 
operating  under  Part  135.  These 
petitioners  seek  exemptions,  to  varying 
extents,  from  the  requirements  in  the 
FAR  pertaining  to  the  fire  resistance  of 
aircraft  seat  cushions  as  applicable  to 
large  airplanes  operated  under  Part  135. 
Part  135  of  the  FAR.  which  prescribes 
the  operating  rules  governing  air  taxi 
and  commercial  operators,  applies  to 
both  small  airplanes  carrying  not  more 
than  19  passengers  and  large  airplanes 
carrying  not  more  than  30  passengers. 
(Part  1  defines  a  small  aircraft  as  one 
having  a  maximum  certificated  takeoff 
weight  to  12,500  pounds  or  less,  and  a 
large  aircraft  as  one  having  a  maximum 
certificated  takeoff  weight  greater  than 
12,500  pounds.)  Special  Federal  Aviation 
Regulation  38-2  (50  FR  23944;  June  7. 
1985),  "Certification  and  Operating 
Requirements"  defines  "scheduled 
operafions"  and  "commuter  air 
carriers."  Special  Federal  Aviation 
Regulation  No.  52  is  applicable  to  all 
other  operators  of  large  aircraft  under 
Part  135. 

Part  135  was  substantially  revised  and 
reissued  on  September  26, 1978  (43  FR 
46742;  October  10. 1978).  in  conjunction 
with  Amendment  121-147  as  part  of  a 
major  program  to  upgrade  the  level  of 
safety  for  operations  conducted  by 
commuter  air  carriers,  on-demand  air 
taxi  operators,  and  commercial 
operators.  The  revision  of  Part  135  also 
recognized  the  need  for  greater 
operational  flexibility  in  the  size  of 
aircraft  operated  under  that  part.  The 


revision  to  Part  135  raised  the  size  limit 
of  aircraft  used  in  common  carriage  to 
those  having  a  maximum  passenger 
seating  configuration  of  30  seats  or  less 
and  a  maximum  payload  capacity  of 
7,500  pounds  or  less.  Larger  aircraft 
operated  by  a  Part  135  certificate  holder 
are  required  to  be  operated  in 
accordance  with  Part  121.  Because  this 
revision  allowed  certificate  holders  to 
operate  larger  and  more  complex 
aircraft  capable  of  flying  higher  and 
faster  with  increased  passenger  loads, 
the  revised  Part  135  incorporated 
changes  necessary  to  deal  with  the 
operation  of  these  larger,  more  complex 
aircraft. 

Sections  135.169  and  135.177  were 
adopted  in  the  revised  Part  135  to 
require  that  certain  airworthiness 
provisions  for  large  airplanes  operated 
under  Part  135  be  maintained  at  a  level 
consistent  with  those  larger  airplanes 
operated  under  Part  121.  These 
provisions  include  cargo  compartment 
fire  protection,  engine  fire  protection, 
emergency  evacuation  equipment,  fire 
resistance  of  materials  used  in 
compartment  interiors,  and  numerous 
other  airworthiness  features.  Section 
135.169,  by  specific  cross-reference  to 
Part  121.  requires  that  large  airplanes 
operated  under  Part  135  meet  the 
airworthiness  requirements  of  §  121.213 
through  §  121.283,  §  121.307,  and 
§  121.312.  Section  121.312  establishes  the 
requirements  for  compartment  interior 
materials. 

Amendment  121-184,  issued  October 
23. 1984  (49  FR  43188.  October  26. 1984), 
revised  §  121.312  to  raise  substantially 
the  level  of  passenger  protection  against 
both  in-flight  and  post-crash  fires.  That 
rulemaking  was  initiated  as  a  result  of 
investigations  of  aircraft  cabin  fires, 
which  indicated  that  additional 
measures  were  needed  to  enhance 
protecfion  against  such  fires.  Section 
121.312.  as  revised,  requires  the 
installation  of  highly  fire-resistant  seat 
cushions,  commonly  referred  to  as  fire- 
blocked  cushions,  in  the  cabins  of  all 
airplanes,  operating  under  Part  121. 
which  were  type  certificated  after 
January  1. 1958.  The  amendment 
requires  that  the  installation  be 
completed  on  or  before  November  26, 
1987.  Through  the  use  of  fire-blocked 
cushions,  that  amendment  greatly 
reduces  one  of  the  major  potential 
sources  of  flammable  material  in  a  cabin 
fire,  the  foam  used  in  the  construction  of 
seat  cushions. 

To  facilitate  the  implementation  of  the 
new  requirement,  the  FAA  issued  a 
general  notice  (GENOT)  in  May  1985  to 
all  air  carrier  inspectors,  outlining 
administrative  procedures  pertaining  to 


findings  of  compliance.  It  was  pointed 
out  in  the  GENOT  that  the  applicability 
of  the  requirement  includes  those  Part 
135  airplanes  subject  to  S  121.312  by 
reference  in  S  135.169.  This  information 
was  available  to  operators  during  the 
early  stages  of  the  compliance  period.  In 
addition,  following  a  period  of  notice 
and  public  comment.  Advisory  Circular 
25.853-1.  Flammability  Requirements  for 
Aircraft  Seat  Cushions,  was  published 
September  17. 1986.  providing  additional 
information  regarding  the  test 
procedures  specified  in  the  regulation 
and  explaining  that  the  requirement  is 
applicable  to  airplanes  under  S  135.169. 
The  pending  completion  of  the  fleet 
upgrading  with  new  fire-blocking 
cushions  exemplifies  the  firm 
commitment  by  industry  to  a  major 
safety  challenge.  Within  a  period  of  3 
years,  the  air  carrier  industry  has 
successfully  adapted  substantially  new 
technology,  materials,  and  testing 
methodology  to  the  retrofit  of  a  half- 
million  seats  currently  in  airline  service. 
The  SFAR  will  not  effect  aircraft 
operated  under  Part  121.  This  is  a  major 
tangible  improvement  in  aviation  safety. 

Discussion 

This  SFAR  extends  the  compliance 
date  for  only  a  small  fraction  of  seats 
now  in  service.  The  airplanes  covered 
by  this  SFAR  typically  seat  less  than  20 
passengers.  The  FAA  estimates  that 
approximately  two-thirds  of  the  Part  135 
fleet  is  in  full  compliance.  With  ongoing 
compliance  in  progress,  firm  figures 
regarding  the  precise  number  of  seats 
not  in  compliance  are  not  available. 
However,  the  FAA  believes  that  those 
seats  affected  by  this  SFAR  would  be 
well  less  than  4  percent  of  the  total  in 
service. 

The  FAA  has  received  numerous 
petitions  requesting  that  the  November 
26. 1987.  compliance  date  for  §  121.312 
be  extended  by  varying  amounts  up  to 
several  years,  and  that  Docket  No.  23791 
pertaining  to  Amendment  121-184  be 
reopened  for  comments  from  the 
affected  Part  135  operators  and  the 
general  public.  A  meeting  between  the 
FAA  and  representatives  of  one  of  the 
petitioners  (National  Air  Transportation 
Association)  was  held  on  October  29. 
1987,  during  which  they  reemphasized 
the  data  submitted  with  their  petition 
(see  Docket  No.  25260). 

The  principal  contention  offered  in 
support  of  the  petitions  is  that,  for 
various  reasons,  many  on-demand  air 
carriers  operating  under  Part  135 
generally  did  not  become  aware  until 
recently  that  the  new  seat  cushion 
requirements  are  applicable  to  lai-ge 
airplanes  operated  under  Part  135.  They 
say  that  Amendment  121-184  does  not 


specifically  mention  applicability  of  the 
rule  to  large  airplanes  operated  under 
Part  135.  They  also  contend  that  the 
preamble  of  Notice  of  Proposed 
Rulemaking  83-14  (48  FR  46250;  October 
1. 1983).  on  which  Amendment  121-184 
is  based,  was  not  sufficiently  clear  in 
regard  to  applicability  of  the  proposed 
requirements  and  did  not  specifically 
invite  Part  135  operators  of  large 
airplanes  to  comment  on  the  proposed 
rule.  As  a  result,  they  say  that  Part  135 
operators  of  large  airplanes  were  not 
effectively  put  on  notice  that  they  were 
expected  to  comply  with  Amendment 
121-184.  Several  commenters  responding 
to  the  public  notices  of  the  petitions 
expressed  agreement  and  support  of 
these  contentions. 

While  the  preambles  of  Notice  83-14 
and  Amendment  121-184  did  not  call 
attention  specifically  to  the  Part  135 
applicability,  the  wording  of  both  the 
proposed  and  final  rules  is  clear.  There 
was  no  indication  in  the  notice  or 
amendment  of  any  intent  to  change  the 
standing  applicability  of  airworthiness 
requirements  in  Part  121  to  large 
airplanes  operated  under  Part  135.  as 
delineated  in  §§135.169  and  135.177. 
Parties  concerned  with  the  operation  of 
large  airplanes  under  Part  135  did 
respond  to  Notice  83-14  and  provide 
comments.  While  a  number  of  comments 
concerned  the  applicability  of  the 
proposed  seat  cushion  requirements  to 
smaller  transport  airplanes,  such  as 
those  seating  lesss  than  44  passengers, 
no  commenter  questioned  the 
applicability  of  the  requirements  to  a 
certain  type  of  operation.  This  is 
discussed  in  the  preamble  of 
Amendment  121-184.  The  4-month 
comment  period  of  Notice  83-14. 
therefore,  provided  ample  opportunity 
for  anyone  to  request  clarification  of 
any  aspect  of  the  proposed  rule  not 
clearly  understood. 

A  compliance  survey  recently  taken 
by  the  FAA  of  Part  135  scheduled 
operators  indicates  that  most  operators 
apparently  have  understood  the 
applicability  of  the  requirements  for 
some  time  and  they  either  have  placed 
their  airplanes  in  compliance  or  plan  to 
meet  the  November  26. 1987.  compliance 
date.  In  fact,  the  FAA  is  informed  that  at 
this  time,  the  majority  of  airplanes 
operated  by  members  of  the  Regional 
Airline  Association  in  Part  135 
commuter  operations  are  already  in 
compliance  with  the  new  seat  cushion 
flammability  requirements.  Some 
operators  have  no  plans  for  meeting  the 
compliance  date  and  indicate  that 
certain  airplanes  might  be  removed  from 
Part  135  service  if  they  are  not  properly 
modified  by  the  compliance  date. 


Several  petitioners  and  commenters 
contend  that  characteristics  of  smaller 
transport  airplanes  reduce  the  need  for 
fire-retardant  cushions.  They  point  out 
that  small  transports  have  a  ratio  of 
passengers  to  exits  considerably  less 
than  larger  transports  and  can  be 
evacuated  more  quickly.  Also,  the 
smaller  cabins  are  less  critical  from  the 
standpoint  of  fire  protection.  These 
basic  issues  were  taken  into 
consideration  in  the  adoption  of 
Amendment  121-184,  with  the 
conclusion  that  the  use  of  highly  fire- 
resistant  cushions  is  an  improvement  in 
cabin  fire  safety,  which  is  warranted  for 
transport  airplanes  regardless  of  size. 

Several  petitioners  and  commenters 
contend  that  conditions  unique  to  the 
operation  of  small  transport  airplanes 
raise  practical  and  economic  problems, 
which  make  timely  compliance  difficult. 
They  contend  that  the  economic  service 
life  of  a  seat  in  a  small  transport 
typically  is  longer  than  that  of  an  airline 
passenger  seat  and  that  the  compliance 
date  should  be  extended  to  recognize 
this  and  alleviate  the  economic  burden. 
They  point  out  that  seats  in  small 
transports  often  are  of  individualized  or 
custom  design  and  present  problems  in 
obtaining  specimens  for  compliance 
testing.  They  also  point  out  that  the 
small  number  of  seats  involved  in 
compliance  testing  and  modification,  as 
compared  with  airline  operations,  does 
not  afford  the  ready  access  to  testing 
and  modification  services  and  results  in 
delays  in  compliance. 

While  the  FAA  does  not  agree  that 
Part  135  operators  received  inadequate 
notice  of  the  proposed  and  final 
application  of  §  121.312  to  their 
operations,  we  do  recognize  a  practical 
compliance  problem  for  on-demand  Part 
135  operators,  which,  at  this  point,  can 
be  most  effectively  addressed  through  a 
90-day  extension  of  the  compliance 
date.  Operators  unable  to  achieve 
compliance  within  the  90-day  extension 
of  the  compliance  date  may  obtain 
approval  for  a  compliance  plan 
extending  the  compliance  date  beyond 
February  24, 1988.  In  order  to  obtain 
written  approval  of  an  additional 
extension  of  the  compliance  date, 
operators  must,  not  later  than  January 
25, 1988,  provide  the  Administrator  with 
an  acceptable  compliance  plan.  The 
compliance  plan  must  be  forwarded  to 
the  Director  of  Airworthiness  (AWS-1. 
800  Independence  Avenue,  SW.. 
Washington.  DC  20591).  The  plan  must 
establish  that  compUance  cannot  be 
achieved  by  February  24, 1988,  by 
providing  evidence  of  good  faith  efforts 
to  secure  the  necessary  seat  materials, 
modification  and  installation  services. 
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and  require  tests  and  certification 
thereof.  The  compliance  plan  must 
indicate  the  anticipated  compliance  date 
and  be  supported  by  correspondence  or 
other  evidence  to  establish  that  firm 
arrangements  to  accomplish  compliance 
exist.  If  the  compliance  plan  is 
acceptable,  the  FAA  will  notify  each 
operator  in  writing.  At  this  time,  the 
FAA  knows  of  no  circumstances  under 
which  it  could  approve  a  compliance 
plan  substantially  longer  than  90  days. 

The  petitions  for  exemption,  and 
comments  thereon,  indicate  that  the 
practical  compliance  problems  being 
encountered  by  some  operators  have 
become  more  acute  than  anticipated  in 
the  promulgation  of  the  rule.  It  also 
appears  that  the  situation  of  some 
operators  is  the  result  of  their  own  delay 
in  initiating  compliance.  In  either  case, 
there  is  a  clear  indication  that  the 
necessary  equipment  modification 
cannot  be  accomplished  in  a  timely 
manner  unless  additional  time  is 
provided  to  certain  operators  where 
warranted. 

There  are  a  limited  number  of 
facilities  in  the  United  States  that  can 
perform  fire-blocking  seat  t^ashion 
modification  and  testing  for  aircraft. 
Many  of  these  facilities  are  unavailable 
to  perform  seat  cushion  refurbishment 
and  testing  prior  to  the  compliance 
deadline,  even  on  an  overtime  basis,  due 
to  a  large  backlog  of  aircraft  currently 
undergoing  or  awaiting  modification. 
The  airplanes  operated  under  Part  135, 
which  are  subject  to  this  SPAR,  pose 
unique  problems  from  the  standpoint  of 
seat  cushion  compliance  testing.  Due  to 
the  wide  variety  of  airplane  models  and 
individual  seat  designs  involved,  the 
retrofit  of  these  airplanes  is  test 
intensive,  requiring  a  greater  number  of 
individual  compliance  tests  for  a  given 
seat  population.  This  has  made  the  task 
of  compliance  testing  more  critical  for 
the  Part  135  operators,  because  it 
acutely  taxes  the  available  seat 
materials  testing  resources.  Because  the 
preponderance  of  compliance  testing 
and  seat  modification  for  the  air  carrier 
fleet  in  general  will  have  been 
completed  by  November  26. 1987.  access 
to  and  availability  of  these  services  will 
be  greatly  improved  for  Part  135 
operators  after  that  date. 
Notwithstanding  the  fact  that  failure  to 
comply  would  be  the  result  of 
unexcusable  delay  on  the  part  of  some 
operators,  the  FAA  finds  that  it  would 
not  be  in  the  public  interest  to  allow  the 
possible  disruption  of  passenger  service 
for  this  segment  of  the  industry  that 
could  result  if  these  aircraft  were 
grounded.  From  the  outset,  the  basic 
objective  of  the  fire-blocking  regulatory 


program  has  been,  to  the  extent 
possible,  to  achieve  a  major  fleetwide 
improvement  in  cabin  fire  safety  through 
mutual  government  and  industry 
cooperation.  The  compliance  extension 
provided  by  this  SFAR  is  consistent 
with  that  objective. 

Good  Cause  Justiflcation  for  Immediate 
Adoption 

This  SFAR  is  being  adopted  without 
issuance  of  a  notice  of  proposed 
rulemaking,  because  delay  could  have  a 
significant  impact  on  passenger  service 
without  increasing  the  level  of  safety. 
Public  comments  on  the  same  basic 
issues  raised  by  this  SFAR  were 
obtained  in  response  to  the  recent 
notifications  in  the  Federal  Register  of 
the  petitions  for  exemption.  Those 
petitions  for  exemption,  and  the 
comments  thereon,  indicated  an 
impending  compliance  problem  of 
previously  unknown  magnitude,  which 
could  not  be  addressed  practicably  or  in 
a  timely  manner  through  the  exemption 
process.  Issuance  of  a  notice  of 
proposed  rulemaking  in  this  case  would 
delay  final  rule  adoption  and  burden  the 
resources  of  operators  by  reducing 
available  lead  time  for  compliance 
planning.  For  these  reasons,  the  FAA 
has  concluded  that  notice  and  prior 
public  comment  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Whether  through  their  own  delay  or 
because  of  a  lack  of  available  technical 
support,  several  operators  are 
confronting  problems  in  complying  with 
the  seat  cushion  requirements  before  the 
compliance  deadline  and  other 
operators  may  likely  experience  similar 
problems.  Noncompliance  would  mean 
that  airplanes  would  be  removed  from 
Part  135  service  until  compliance  is 
accomplished.  To  avoid  widespread 
disruption  of  passenger  service,  the  FAA 
agrees  that  the  compliance  date  should 
be  extended  by  90  days.  However, 
interested  persons  are  invited  to  submit 
such  comments  as  they  may  desire 
regarding  this  amendment. 
Communications  should  identify  the 
docket  number  and  be  submitted  in 
duplicate  to  the  address  above.  All 
communications  received  on  or  before 
the  close  of  the  comment  period  will  be 
considered  by  the  Administrator.  After 
review  of  the  comments,  if  the  FAA 
finds  that  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
amend  the  regulations.  All  comments 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by     . 
interested  parties. 


Economic  Summary 

The  following  is  a  summary  of  the 
regulatory  evaluation  of  an  SFAR  that 
extends  the  existing  compliance  date  for 
90  days  for  installation  of  fire-retardant 
seat  cushions,  as  required  in  FAR, 
§  121.312,  in  airplanes  operated  by  on- 
demand  and  commercial  operators 
under  Part  135.  The  deadline  would  be 
extended  from  November  26. 1987.  to 
February  24. 1988.  under  this  SFAR. 

Virtually  all  seats  in  commercially- 
operated  aircraft  (including  aircraft 
operated  under  Part  121  and  Part  135) 
will  be  in  compliance  with  §  121.312  by 
November  26. 1987.  Recent  estimates 
indicate  that  approximately  500,000  seat 
cushions  have  been  replaced  or 
refurbished  with  fire-blocking  material. 
An  FAA  survey  taken  in  August  1987 
indicated  that  approximately  two-thirds 
of  Part  135  aircraft  are  expected  to  be  in 
compliance  by  November  26. 1987.  The 
FAA  estimates  that  the  seating  capacity 
of  the  Part  135  aircraft  not  in  compliance 
is  less  than  20,000  seats,  or  no  more  than 
4  percent  of  the  total  number  of  seats  in 
commercially-operated  aircraft.  This 
SFAR  is  expected  to  affect  less  than 
this. 

This  rulemaking  addresses  several 
petitions  for  exemption  recently 
submitted  to  the  FAA  by  Part  135 
certificate  holders,  which  indicate  that 
factors  unique  to  certain  large  aircraft 
operating  as  on-demand  commuter  air 
carriers  under  Part  135  may  prevent  the 
installation  of  fire-retardant  seat 
cushions  by  the  specified  deadline. 
These  factors  include  a  large  backlog  of 
aircraft  in  seat  modification  facilities, 
and  high  per-seat  testing  and 
modification  costs  due  to  the  small 
number  of  seats  in  the  affected  Part  135 
aircraft.  The  rule  would  extend  the 
compliance  schedule  for  90  days  to 
allow  the  facilities  that  can  perform  fire- 
blocking  seat  cushion  modifications  to 
eliminate  their  backlog  of  aircraft 
awaiting  modification  and  schedule  new 
orders. 

Presently,  it  is  unlikely  that  many 
aircraft  operators  who  have  not  yet 
installed  or  equipped  their  aircraft  with 
fire-blocking  seats  will  be  able  to  do  so 
by  the  November  26. 1987.  compliance 
deadline.  There  are  a  limited  number  of 
facilities  in  the  United  States  that  can 
perform  fire-blocked  seat  cushion 
modification  and  testing  for  aircraft. 
Many  of  these  facilities  are  unavailable 
to  perform  seat  cushion  refurbishment  or 
replacement  and  testing  prior  to  the 
compliance  deadline,  even  on  an 
overtime  basis,  due  to  a  backlog  of 
aircraft  currently  undergoing  or  awaiting 
modification.  Therefore,  at  this  time,  it 


will  not  be  possible  for  many  Part  135 
operators  to  have  their  aircraft  equipped 
with  fire-blocking  seat  cushions  by  the 
November  28. 1987.  deadline. 

The  SFAR  will  not  reduce  the  existing 
level  of  safety  for  the  traveling  public, 
but  will  ensure  that  on-demand  air 
carriers  operating  under  Part  135  will 
have  the  necessary  time  to  install  fire- 
blocking  seats,  to  bring  their  aircraft 
into  compliance  with  the  enhanced 
safety  levels  mandated  by  §  121.312. 
This  rule  will  result  in  unquantifiable 
benefits  for  some  Part  135  certificate 
holders  by  extending  the  compliance 
deadline  for  90  days,  which  will  allow 
operators  additional  time  to  modify  their 
aircraft,  rather  than  removing  them  from 
service.  The  existing  level  of  safety  will 
not  be  decreased  by  this  rule,  and  thus, 
no  additional  cost  will  be  imposed  on 
the  traveling  public  or  aircraft  operators. 

Regulatory  Flexibility  Determination 

The  FAA  has  determined  that,  under 
the  criteria  of  the  Regulatory  Flexibility 
Act  of  1980,  the  extension  of  the 
compliance  date  for  90  days  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
majority  of  small  entities  affected  by 
this  regulation  represent  on-demand 
operators  of  Part  135  aircraft,  which  will 
be  allowed  additional  time  to  comply 
with  existing  requirements.  No 
additional  cost  is  imposed  on  Part  135 
operators  who  have  already  installed 
fire-retardant  seats.  Small  testing  and 
aircraft  modification  facilities  that 
install  fire-blocking  seats  are  also  not 
significantly  affected,  since  the 
compliance  deadline  is  extended,  but 
not  eliminated  under  the  SFAR.  and  all 
affected  aircraft  must  still  undergo 
modification  by  February  24, 1988. 

Trade  Impact  Assessment 

This  rule  primarily  affects  domestic 
on-demand  commuter  air  carriers 
operating  under  the  rules  of  Part  135. 
The  regulation,  if  adopted,  would  have 
little  or  no  impact  on  trade  opportunities 
for  U.S.  firms  doing  business  overseas  or 
for  foreign  firms  doing  business  in  the 
United  States. 

Conclusion 

This  amendment  extends  the 
compliance  date  for  90  days  from 
November  26. 1987.  to  February  24, 1988. 
for  the  requirement  in  the  FAR 
pertaining  to  the  installation  of  fire- 
retardent  seat  cushions  in  on-demand 
and  commercial  operators  operating 
under  Part  135.  Because  this  amendment 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more  or  a 
major  increase  in  costs  for  consumers, 
industry,  or  Federal,  State,  or  local 
government  agencies,  it  has  been 
determined  that  this  is  not  a  major 


amendment  under  Executive  Order 
12291.  In  addition,  the  amendment  will 
have  little  or  no  impact  on  trade 
opportunities  for  U.S.  firms  doing 
business  overseas  of  foreign  firms  doing 
business  in  the  United  States. 

Since  the  amendment  concerns  a 
matter  on  which  there  is  a  substantial 
public  interest,  the  FAA  has  determined 
that  this  action  is  significant  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979).  In  addition, 
as  noted  above,  the  FAA  certifies  that 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  this  amendment  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities. 

A  regulatory  evaluation  of  the 
amendment,  including  a  Regulatory 
Flexibility  determination  and  Trade 
Impact  Assessment,  has  been  placed  in 
the  regulatory  docket.  A  copy  may  be 
obtained  by  contacting  the  person 
identified  under  "FOR  FURTHER 
INFORMATION  CONTACT." 
List  of  Subjects 
14  CFR  Part  121 

Air  Carriers,  Aircraft.  Airplanes.  Air 
transportation.  Aviation  safety. 
Flammable  materials.  Safety. 
Transportation. 

14  CFR  Part  135 

Air  carriers.  Aircraft.  Airplanes.  Air 
taxi.  Air  transportation.  Airworthiness, 
Aviation  safety.  Safety.  Transportation. 
The  Amendment 

Accordingly,  Parts  121  and  135  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  121  and  135)  are  amended  as 
follows: 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355, 1356. 
1357, 1401. 1421-1430. 1472, 1485.  and  1502;  49 
U.S.C.  106(g)  (Revised  Pub.  L.  97-449.  January 
12, 1983). 

2.  In  Part  121  the  table  of  contents  of 
Special  Federal  Aviation  Regulations  is 
amended  by  adding  an  editorial  note  for 
SFAR  No.  52  to  read  as  follows: 

Special  Federal  Aviation  Regulations 

***** 

SFAR  No.  52  [Note] 

3.  The  section  of  Special  Federal 
Aviation  Regulations  is  amended,  by 
adding  SFAR  No.  52  [Note]  to  read  as 
follows: 


Special  Federal  Aviation  Regulations 

***** 

SFAR  No.  52 

Editorial  Note:  For  the  text  of  SFAR 
No.  52,  see  Part  135  of  this  chapter. 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

1.  The  authority  citation  for  Part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1355(a).  1421 
tlirough  1431.  and  1502:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983). 

2.  In  Part  135  the  table  of  contents  of 
Special  Federal  Aviation  Regulations  is 
amended  by  adding  a  reference  to  SFAR 
No.  52  to  read  as  follows: 

Special  Federal  Aviation  Regulations 


SFAR  No.  52 

3.  In  Part  135  the  section  of  Special 
Federal  Aviation  Regulations  is 
amended,  by  adding  SFAR  No.  52  to 
read  as  follows: 

Special  Federal  Aviation  Regulations 


SFAR  No.  52 — Extension  of  Compliance  Date 
of  Seat  Cushion  Flammability  Regulation  for 
Large  Airplanes  Operated  Under  Part  135  in 
Other  Than  Commuter  Air  Carrier  Operations 

Contrary  provisions  of  §§  121.312  and 
135.169  of  this  chapter  notwithstanding,  for 
airplanes  type  certificated  after  January  1, 
1958,  after  February  24. 1988.  seat  cushions  in 
any  compartment  occupied  by  crew  or 
passengers  (except  those  on  flight 
crewmember  seats)  in  large  airplanes 
operated  under  Part  135  of  this  chapter, 
except  large  airplanes  used  in  commuter  air 
carrier  operations,  must  comply  with  the 
requirements  pertaining  to  fire  protection  of 
seat  cushions  in  {  25.853(c),  effective 
November  26, 1984.  and  Appendix  F  to  Part 
25  of  this  chapter,  effective  November  26. 
1984.  unless  an  alternative  compliance  plan 
has  been  approved  by  the  Administrator. 

For  airplanes  type  certificated  after 
January  1. 1958,  after  November  26, 1987.  seat 
cushions  in  any  compartment  occupied  by 
crew  or  passengers  (except  those  on  flight 
crewmember  seats)  in  large  airplanes 
operated  under  Part  135  of  this  chapter  and 
used  in  commuter  air  carrier  operations  must 
comply  with  the  requirements  pertaining  to 
fire  protection  of  seat  cushions  in  §  25.853(c). 
effective  November  26, 1984.  and  Appendix  F 
to  Part  25  of  this  chapter,  effective  November 
26. 1984. 

This  Special  Federal  Aviation  Regulation 
terminates  on  December  1. 1988. 

Issued  in  Washington,  DC.  on  November 
25. 1987. 

T.  Allan  McArtor, 
Administrator. 

|FR  Doc.  87-27626  Filed  11-27-87:  1:M  pm| 
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DEPARTMENT  OF  EDUCATION 


Consolidated  Application  Package  for 
Fiscal  Year  1988 

agency:  Department  of  Education. 
action:  Correction  notice. ^^ 

summary:  On  November  18. 1987  (52  FR 
44324]  the  Department  published  a 
Consolidated  Application  Package 
(CAP)  for  18  Office  of  Special  Education 
and  Rehabilitative  Services  programs. 


The  CAP  contains  application  notices, 
proposed  priorities,  and  necessary  forms 
for  applicants. 

On  page  44343.  second  column.  Part 
II — Budget  Information,  one  of  the  forms 
provided  for  applicants  was  printed  in 
reduced  size.  In  order  to  provide 
applicants  with  a  full-size  form  that  can 
be  easily  copied  and  contains  adequate 
space  for  entry  of  the  requested 
information,  the  form  is  being  reprinted 
in  the  correct  size. 


(Catalog  of  Federal  Domestic  Assistance  No. 
84.024.  Handicapped  Children's  Early 
Education  Program;  84.1025,  Services  for 
Deaf-Blind  Children  and  Youth:  84.026. 
Educational  Media  Research  Production. 
Distribution,  and  Training:  84.088.  Program 
for  Severely  Handicapped  Children) 

Date;  November  27. 1987. 
Madeleine  WUl, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
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Federal  Register  /  Vol.  52,  No.  231  /  Wednesday.  December  2.  1987  /  Notices 


45917 


PART  II  -  BUDGET  IHPORMATION 
FY  

Section  A  -  Detailed  Budget  by  Categories 


1.  Salary  and  Wages 

2.  Fringe  Benefits 

3.  Travel 


4.   Equipment 


5.   Supplies 


6.  Contractual  Services 

7.  Other  (itemize) 


8.  Total  Direct  Costs  (lines  1  to  7  totaled) 

9.  Total  Indirect  Costs 


10.  Total  Project  Costs  (lines  8  -t-  9) 


Section  B  -  Cost  Sharing 


1.  Project  Income 


2.  Non-Federal  Funds  (state »  local,  etc.) 

3.  In-Kind  Contributions 


Section  C  -  Estimate  of  Funding  Needs 


1.  Second  Fiscal  Year 


2.  Third  Fiscal  Year 


3.  Fourth  Fiscal  Year 


Section  D  -  Bstinated  Unobligated  Funds 


Unobligated  Federal  Funds 

1.  from  Preceding  Fiscal  Year 
Unobligated  Non-Federal  Funds 

2.  from  Preceding  Fiscal  Year 


Total  Unobligated  Funds 
3.  From  Preceding  Fiscal  Year  (lines  2+3) 

[FR  Doc.  87-27637  Filed  12-1-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  784  and  817 

Permanent  Regulatory  Program 
Performance  Standards  for 
Underground  Coal  Mining  Activities; 
Hydrologlc-Balance  Protection 
Recharge  Capacity 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTlOti;  Final  rule. ! 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
is  amending  its  regulations  with  respect 
to  restoration  of  recharge  capacity  for 
underground  mines.  This  final  rule  will 
modify  paragraph  30  CFR  784.14(g)  by 
removing  the  requirement  for 
underground  mine  operators  to  handle 
earth  materials  and  runoff  in  a  manner 
which  will  restore  approximate 
premining  groundwater  recharge       j 
capacity  when  reclaiming  the  mine  face- 
up area  at  the  conclusion  of  mining.  The 
final  rule  will  also  remove  a  similar 
requirement  from  the  performance 
standards  at  30  CFR  817.41(b)(2). 
EFFECTIVE  DATE:  January  4. 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
Raymond  E.  Aufmuth,  Division  of 
Technical  Services,  OSMRE. 
Department  of  the  Interior.  1951 
Constitution  Avenue.  NW.,  Washin^on, 
DC  20240;  Telephone:  (202)  343-7952. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

li.  Rules  Adopted  and  Responses  to  Public 

Comments 
III.  Procedural  Matters 

I.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C.  1201 
et  seq.,  (the  Act)  sets  forth  general 
regulatory  requirements  governing 
surface  coal  mining  operations  and  the 
surface  impacts  of  underground  coal 
mining.  OSMRE  has  by  regulation 
implemented  or  clarified  many  of  the 
requirements  of  the  Act  and  set 
performance  standards  to  be  achieved 
by  surface  coal  mining  and  underground 
mining  activities.  See  30  CFR  Parts  816 
and  817. 

In  proposed  permanent  program 
regulations  at  43  FR  41780  (September 
18,  1978),  OSMRE  explained  why  it  did 
not  believe  it  appropriate  to  propose  a 
regulation  concerning  the  restoration  of 
recharge  capacity  for  underground 
mines  and  solicited  comments  on  this 
topic.  A  single  comment  was  received 
which  supported  OSMRE's  position. 
Consequently,  no  such  requirement  was 


promulgated  in  the  final  permanent 
program  regulations.  However,  a 
different  requirement  to  replace  the 
water  supply  of  an  owner  of  real 
property  affected  as  a  result  of 
underground  mining  activities  was 
promulgated  at  44  FR  15430  (March  13, 
1979), 

The  Court  in  In  Re:  Permanent 
Surface  Mining  Regulation  Litigation 
No.  79-1144  (D.D.C.  May  1980)  (In  Re: 
Permanent  (I)),  held  that  there  was  no 
statutory  jurisdiction  for  this  water 
replacement  requirement  as  applied  to 
underground  mining  operations.  This 
ruling  was  reaffirmed  in  the  court's 
subsequent  opinion  in  In  Re:  Permanent 
Surface  Mining  Regulation  Litigation 
(II),  No.  79-1144,  Slip  Op.  At  20-23 
(D.D.C.  July  15, 1985)  (In  Re:  Permanent 

(Wh 
On  June  25. 1982.  OSMRE  proposed 

revised  regulations  on  hydrology  at  47 
FR  27712.  On  September  26. 1983  (48  FR 
43956)  OSMRE  published  final  rules  on   -, 
hydrologic-balance  protection,  taking 
into  consideration  comments  received 
on  the  proposed  rule.  The  rule  at  30  CFR 
784.14(g),  which  was  applicable  to 
underground  mine  operators,  required 
that  a  permit  application  include  a 
hydrologic  reclamation  plan  indicating 
how  the  relevant  requirements  of  30 
CFR  Part  817,  including  §§  817.41  to 
817.43.  would  be  met.  The  rule  further 
required  the  plan,  among  other 
provisions,  to  include  the  measures  to 
be  taken  to  restore  approximate 
premining  recharge  capacity. 

Similarly,  the  performance  standards 
for  underground  mining  activities  in  30 
CFR  817.41(b)(2)  provided  that  ground- 
waterquantity  had  to  be  protected  by 
handling  earth  materials  and  runoff  ui  a 
manner  that  would  restore  approximate 
premining  recharge  capacity  of  the 
reclaimed  area  as  a  whole,  excluding 
coal  mine  waste  disposal  areas  and  fills, 
so  as  to  allow  the  movement  of  water  to 
the  ground-water  system. 

In  In  Re:  Permanent  (II).  Slip  Op.  at  3- 
4.  the  requirement  to  restore 
approximate  premining  recharge 
capacity  was  challenged  on  the  basis 
that  it  was  inconsistent  with  the  Act  and 
violated  the  District  Court's  May  1980 
ruling  in  In  Re:  Permanent  (I)  that 
underground  mine  operators  are  not 
required  to  replace  water  supplies. 
In  response  to  this  challenge,  the 
Secretary  in  a  brief  filed  December  21. 
1984.  indicated  that  he  would  suspend 
30  CFR  817.41(b)(2)  pending  a  new 
rulemaking  that  would  develop  a  more 
complete  administrative  record 
concerning  the  complex  legal  and  policy 
issues  associated  with  the  requirement 
for  underground  mines  to  restore 
hydrologic  recharge  capacity.  On 


February  21, 1985.  OSMRE  published  a 
notice  suspending  §  817.41(b)(2)  in  its 
entirety.  (50  FR  7274). 

OSMRE  published  a  proposed  rule  on 
December  11. 1986  (51  FR  44742) 
concerning  the  restoration  of  recharge 
capacity  for  underground  mines.  The 
proposed  rule  was  available  for  public 
comment  until  Februarj  19. 1987.  In  the 
notice  of  proposed  rulemaking,  two 
options  were  proposed:  Option  1 
consisted  of  retaining  3U  CFR  784.14(g) 
and  817.41(b)(2)  in  their  entirety  as 
published  on  September  26. 1983  (48  FR 
43956);  Option  2  consisted  of  modifying 
the  permitting  requirement  at  30  CFR 
784.14(g)  to  remove  the  phrase  "restore 
approximate  premining  recharge 
capacity"  and  of  removing  30  CFR 
817.41(b)(2)  from  the  regulations 
entirely. 

In  the  notice  of  proposed  rulemaking. 
OSMRE  provided  an  opportunity  for  the 
public  to  request  hearings  on  the  issue. 
No  hearings  were  requested,  and  none 
were  held.  Twelve  comment  letters  were 
received  prior  to  the  end  of  the  comment 
period — two  from  State  regulatory 
authorities,  two  from  environmental 
organizations  and  eight  from  the  coal 
mining  industry.  These  comments  have 
been  analyzed  and  the  results  are 
summarized  in  the  following  section. 

II.  Rules  Adopted  and  Responses  to 
Public  Comments 

1.  PART  784:  UNDERGROUND  MINING 
PERMIT  APPLICATIONS— MINIMUM 
REQUIREMENTS  FOR  RECLAMATION 
AND  OPERATION  PLAN. 

Section  784.14    Hydrologic  Information 

This  section  contains  the  permitting 
requirements  for  sampling  and  analysis; 
baseline  information  on  ground  and 
surface  water;  baseline  cumulative 
impact  area  information;  modeling; 
probable  hydrologic  consequences 
determination;  cumulative  hydrologic 
impact  assessment;  hydrologic 
reclamation:  and  ground  and  surface 
water  monitoring  plans.  Specifically, 
paragraph  784.14(g)  requires  an 
application  to  include  a  hydrologic 
reclamation  plan.  The  existing 
regulations  at  784.14(g)  require  that  the 
hydrologic  reclamation  plan  include  the 
measures  to  be  taken  to  "restore 
approximate  premining  recharge 
capacity."  In  this  final  rule,  OSMRE  is 
implementing  Option  2  of  the  proposed 
rule  by  removing  the  phrase  "restore 
approximate  premining  recharge 
capacity"  from  30  CFR  784.14(g).  The 
reasons  for  this  change  are  given  in  the 
following  discussion  of  a  corresponding 
change  in  30  CFR  817.41. 
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2.  PART  817:  PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
UNDERGROUND  MINING 
ACTIVITIES. 

Section  817.41    Hydrologic  Balance 
Protection 

This  section  contains  performance 
standards  requiring  underground  coal 
mining  and  reclamation  activities  to  be 
conducted  to  minimize  disturbance  to 
the  hydrologic  balance  within  the  permit 
and  adjacent  areas,  to  prevent  material 
damage  outside  the  permit  area,  and  to 
support  approved  postmining  land  uses. 

The  suspended  paragraph  817.41(b)(2) 
provided  groundwater  quantity 
protection  by  requiring  the  handling  of 
earth  materials  and  runoff  in  a  manner 
that  would  restore  the  approximate 
premining  recharge  capacity  of  the 
reclaimed  area.  In  this  final  rule  OSMRE 
is  removing  §  817.41(b)(2)  from  the 
regulations. 

The  proposed  rule  asked  for  public 
comment  on  any  legal  and  technical 
issues  that  might  be  pertinent  to  the 
restoration  of  approximate  premining 
recharge  capacity  at  underground  mines. 
Comments  were  received  on  both  types 
of  issues. 

After  reviewing  these  comments,  as 
well  as  the  Act,  its  legislative  history, 
and  the  remainder  of  the  administrative 
record  for  this  rule,  OSMRE  has 
concluded  that  nothing  in  the  Act 
requires  OSMRE  to  promulgate  a  rule 
requiring  the  restoration  of  approximate 
premining  recharge  capacity  at 
underground  mines.  Moreover,  potential 
impacts  on  hydrologic  recharge  capacity 
deriving  from  surface  operations 
incidental  to  underground  mining  are 
insignificant.  Therefore.  OSMRE  has 
concluded  that  a  rule  requiring  the 
restoration  of  premining  recharge 
capacity  at  underground  mines  is 
neither  needed  nor  required.  A  detailed 
discussion  of  the  reasons  for  these 
conclusions  follows. 

General  performance  standards  for 
surface  coal  mining  and  reclamation 
operations  appear  in  section  515(b)  of 
the  Act.  30  U.S.C.  1265(b). 
Corresponding  performance  standards 
governing  the  surface  effects  of 
underground  coal  mining  operations 
appear  in  section  516(b)  of  the  Act,  30 
U.S.C.  1268(b). 

The  performance  standards  for 
surface  operations  include  in  section 
515(b)(10)(D).  "restoring  recharge 
capacity  of  the  mined  area  to 
approximate  premining 
conditions  *  *  ',"  While  the 
corresponding  performance  standards 
for  the  surface  effects  of  underground 
operations  in  section  516(b)(9)  generally 
require  the  operator  to  "minimize  the 


disturbances  *  *  *  to  the  quantity  of 
wafer  in  surface  ground  water  systems" 
they  include  no  such  specific 
requirement  concerning  the  restoration 
of  premining  recharge  capacity. 

Section  201(c)(2)  of  the  Act.  30  U.S.C. 
1211(c)(2).  requires  OSMRE  to  "publish 
and  promulgate  such  rules  and 
regulations  as  may  be  necessary  to 
carry  out  the  purposes  and  provisions  of 
this  Act  *  *  *."  In  the  absence  of  a 
specific  provision  in  section  516(b)(9),  a 
rule  on  the  restoration  of  premining 
recharge  capacity  at  underground  mines 
is  required  under  section  201(c)(2)  only  if 
it  is  necessary  to  carry  out  the  purposes 
of  the  Act.  Based  on  technical 
considerations,  OSMRE  has  concluded 
that  such  a  rule  is  not  necessary. 

OSMRE  received  comments  both 
supporting  and  challenging  its  authority 
to  promulgate  a  rule  requiring  the 
restoration  of  recharge  capacity  at 
underground  mines.  The  same 
provisions  in  the  Act  and  its  legislative 
history  were  used  to  support  comments 
both  pro  and  con. 

Seven  commenters  stated  that  section 
516(b)(9)  of  the  Act  does  not  authorize  a 
requirement  for  operators  of 
underground  mines  to  restore  recharge 
capacity.  These  commenters  note  that 
the  language  of  section  516(b)(9)(A)  (i) 
through  (ii)  and  section  516(b)(9)(B)  is 
virtually  identical  to  that  of  section 
515(b)(10)(A)  (i)  through  (iii)  and  section 
515(b)(10)(B),  while  the  additional 
requirements  in  section  515(b)(10)  (C) 
through  (G),  which  includes  the 
groundwater  recharge  capacity 
requirement,  do  not  appear  in  section 
516.  OSMRE  believes  that  the 
differences  pointed  out  by  the 
commenters  support  the  conclusion  that 
the  office  is  not  obligated  by  the  Act  to 
address  premining  groundwater 
recharge  capacity  at  underground  mines. 

Five  conur^enters  found  additional 
support  for  this  conclusion  in  the 
legislative  history  of  section  516 
concerning  the  surface  impacts  of 
underground  mines.  House  Report  No. 
95-218  discusses  concerns  with  acid  and 
toxic  discharges  from  underground 
mines.  H.  Rep.  No.  95-218,  95th  Cong.. 
1st  Sess.  127  (1977).  This  section  of  the 
report  concludes  by  stating,  "The 
standards  included  in  the  bill  pertaining 
to  minimizing  the  disturbances  to  the 
prevailing  hydrologic  balance  both 
during  and  after  coal  mining  operations, 
section  516(b)(9).  are  intended  to  meet 
the  problem  of  continuing  pollutional 
discharges  after  mining  has  ceased." 
There  is  no  mention  of  "recharge 
capacity"  in  this  reference  to  section 
516(b)(9). 

In  contrast,  two  other  commenters 
stated  that  House  Report  No.  95-218 


supports  a  recharge  capacity 
requirement  for  underground  mines. 
They  referenced  a  passage  which 
discusses  the  short-  and  long-term 
disruptive  impacts  of  mining  on  the 
ground  water  supply,  and  states  that 
"Restoring  recharge  capacity  does  not 
mean  restoring  the  aquifer,  but  rather 
that  the  capability  of  an  area  to  recharge 
an  aquifer  be  restored."  Id.  at  116.  This 
passage  continues  by  stating  that  those 
mining  operations  which  "singularly  or 
in  combination  would  *  *  *  seriously 
affect  large  aquifers  *  *  *  should  be 
predicated  on  the  ability  of  the  operator 
to  replace  to  the  extent  possible  the 
groundwater  storage  and  recharge 
capability  of  the  site  *  *  *."  OSMRE 
believes  that  this  referenced  section  of 
the  report  is  applicable  only  to  those 
operations  that  seriously  affect  large 
aquifers  and  that,  ordinarily,  such 
operations  would  not  include  the  surface 
operations  and  surface  impacts  incident 
to  underground  mines. 

Five  commenters  stated  that  section 
516  applies  specifically  to  surface 
impacts  of  underground  mines,  and  that 
under  section  516(b)(10).  section  515 
only  applies  with  respect  to  surface 
impacts  not  specified  in  subsection 
516(b).  They  contended  that  effects  on 
recharge  capacity  are  not  surface 
impacts,  and  therefore  a  requirement  for 
an  underground  mine  to  restore  recharge 
capacity  cannot  be  supported  by  either 
section  516(b)(10)  or  515(b)(10).  Another 
commenter  stated  that  the  language  in 
section  516(b)(10)  makes  if  apparent  that 
the  section  515(b)  standards,  specifically 
section  515(b)(10)(E),  were  intended  to 
apply  to  underground  mining  operations, 
with  such  modifications  as  are 
necessary  to  accommodate  the  distinct 
difference  between  surface  and 
underground  mining. 

Five  commenters  advanced  the 
argument  that  principles  of  statutory 
construction  dictate  that  specific 
provisions  control  when  both  general 
and  specific  provisions  exist  in  the  same 
statute.  United  States  v.  Cihal  338  P. 
Supp.  261  (1972).  On  this  basis,  these 
commenters  stated  that  since  section 
516(b)(9)  imposes  specific  hydrologic 
requirements,  not  including  a  recharge 
capacity  provision,  then  section 
516(b)(7).  which  addresses  general 
issues,  cannot  be  interpreted  as  applying 
to  hydrologic  issues.  AJnother 
commenter  stated  that  remedial  statutes 
should  be  construed  broadly  to 
effectuate  congressional  intent,  with  all 
ambiguities  resolved  in  favor  of 
coverage. 

Four  commenters  discussed  the 
requirement  in  section  510(b)(3)  that  the 
regulatory  authority  conduct  an 
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assessment  of  the  probable  cumulative 
impact  of  all  mining  on  the  hydrologic 
balance,  and  that  the  proposed 
operation  be  designed  to  prevent 
material  damage  to  the  hydrologic 
balance  outside  the  permit  area.  One 
commenter  concluded  that  since  this 
section  deals  with  permit  approval  or 
denial  it  does  not  support  a  performance 
standard  concerning  recharge  capacity. 
The  commenter  pointed  out  that  the 
language  of  section  510(b)(3)  has  been 
repeated  verbatim  in  the  permitting 
regulations  at  30  CFR  784.14(g),  as  has 
the  language  from  section  516(b)(9). 
Another  commenter  believed  that 
section  510(b)(3)  provides  the  authority 
to  go  "beyond  minimization  of  impacts 
under  section  516  and  to  adopt  further 
regulations  *  *  *." 

One  commenter  stated  that  section 
510(b)(3)  was  "essential  in  determining 
the  cumulative  impact  on  the 
groundwater  recharge  capacity  for  any 
affected  aquifer".  This  section  is  a 
general  requirement  that  relates  to 
approval  or  denial  of  a  permit  and 
identifies  written  findings  to  be  made  by 
the  regulatory  authority.  It  does  not 
stipulate  specific  recharge  capacity 
requirements. 

After  consideration  of  the  technical 
differences  between  surface  and 
underground  mining  (described  below). 
OSMRE  believes  that  a  rule  requiring 
the  restoration  of  premining  recharge 
capacity  at  underground  mines  is  not 
needed.  Thus,  resolving  these  opposing 
views  of  the  statute  is  not  required  for 
OSMRE's  disposition  of  this  issue. 

Technical  concerns  were  also 
addressed  by  the  comments.  Eight 
commenters  addressed  the  extremely 
small  surface  areas  disturbed  to 
facilitate  underground  mining  operations 
when  compared  to  the  vast  surface 
areas  of  recharge  generally  available  to 
an  aquifer.  These  commenters  pointed 
out  that  in  many  instances  the 
overburden  is  impacted  only  to  a 
shallow  depth,  and  does  not  intercept 
the  coal  seam.  Furthermore,  face-up 
areas  for  drift  mines  are  generally 
located  along  the  slopes  of  hills,  which 
do  not  provide  significant  catchment 
areas  for  infiltration  of  precipitation. 
Surface  facility  areas  associated  with 
underground  mines  exist  for  the  life  of 
the  mine,  which  is  generally  measured 
in  decades.  Consequently,  even  if 
recharge  capacity  is  minimally 
impacted,  it  will  re-adjust  naturally 
during  the  life  of  the  mine.  Any  change 
which  may  occur  will  be  so  small  as  to 
be  unnoticeable  because  of  the  small 
size  of  the  recharge  area  disturbed 
relative  to  the  total  recharge  area  for  the 
aquifer  and  the  shallow  depth  oi 


disturbance.  OSMRE  agrees  with  these 
comments,  and  has  concluded  that  the 
technical  differences  between  the 
surface  effects  of  surface  and 
underground  mining  operations  on 
recharge  capacity  are  of  sufficient 
magnitude  to  justify  the  removal  of 
§  817.41(b)(2)  and  the  corresponding 
reference  in  §  784.14(g). 

The  limited  effect  of  underground 
operations  on  surface  recharge  capacity 
has  been  recognized  from  the  outset  of 
regulation  under  the  Act.  Thus,  the  1979 
permanent  program  rules  did  not  include 
a  provision  requiring  the  restoration  of 
premining  recharge  capacity  at 
underground  mines.  While  OSMRE  had 
considered  proposing  such  a  rule,  it 
concluded  that 

Since  the  structural  integrity  of  water      - 
bearing  formations  should  not  be 
significantly  affected  by  underground  mining, 
the  recharge  capacity  of  the  formations 
should  be  maintained  without  any  special 
precautions. 

43  FR  41780  (Sept.  18. 1978).  Upon 
further  analysis.  OSMRE  agrees  with 
this  earlier  conclusion. 

As  noted  in  the  legislative  history  of 
the  Act: 

Recharge  capacity  refers  to  the  ability  of 
an  area  to  replenish  its  ground  water  content 
from  precipitation  and  infiltration  from 
surrounding  lands.  Restoring  recharge 
capacity  does  not  mean  restoring  the  aquifer, 
but  rather  that  the  capability  of  an  area  to 
recharge  an  aquifer  be  restored.  Spoil 
handling  and  placement  and  grading 
operations  should  be  designed  to  enhance 
and  [sic]  recharge  potential  of  the  site.  It  is 
anticipated  that  in  those  mining  operations 
which  singularly  or  in  combination  would 
mine  (sic)  seriously  affect  large  aquifers. 
mining  should  be  predicated  on  the  ability  of 
the  operator  to  replace  to  the  extent  possible 
the  ground-water  storage  and  recharge 
capability  of  the  site  by  selective  spoil 
material  segregation  and  handling. 

H.R.  Rep.  No.  95-218.  95th  Cong..  Ist 
Sess.  116  (1977)  (emphasis  added). 

As  this  legislative  history  indicates, 
what  Congress  intended  by  use  of  the 
phrase  "restoring  recharge  capacity"  in 
§  515(b)(10)(D)  did  not  entail  restoring 
the  aquifer,  but  only  the  handling  of 
spoil  materials  and  regrading  of  the 
surface,  which  are  relatively 
insignificant  activities  at  underground 
mines.  Moreover,  the  Congress  was 
concerned  primarily  with  operations' 
which  would  seriously  affect  large 
aquifers.  Even  at  underground  mines 
with  surface  facilities  spread  over  a 
relatively  large  area,  such  facilities 
would  not  seriously  affect  large  aquifers 
and  neither  spoil  handling  techniques 
nor  regrading  are  likely  to  have  any 
significant  effect  on  recharge  capacity. 

One  commenter  suggested  that  the 
requirement  to  restore  recharge 


capacity,  as  applicable  in  the  East,  may 
actually  be  undesirable.  The  commenter 
pointed  out  that  steep  slopes  and 
shallow  depth  to  bedrock  results  in 
recharge  to  shallow  groundwater 
systems  in  weathered  zones. 

The  commenter  also  pointed  out  that 
restoring  minesites  to  premining 
recharge  capacity  would  involve 
compaction  of  impermeable  materials 
back  to  "rock-like  porosity,"  which 
would  result  in  precipitation  runoff  to 
the  surface  water  system  rather  than  to 
the  aquifer.  This  comment  is  not 
pertinent  to  this  rulemaking  because  the 
rule  does  not  require  compaction  of 
spoil  materials  to  "rock-like  porosity." 
One  commenter  pointed  out  that  in 
addition  to  all  the  other  differences 
between  section  515(b)(10)  and  section 
516(b)(9),  the  provision  in  section  516 
eliminates  the  reference  to  "quality" 
that  is  found  in  section  515.  The 
commenter  believes  that  this  distinction, 
in  addition  to  the  others  enumerated 
above,  provides  clear  indication  that 
Congress  intended  that  the  underground 
coal  mine  operator  not  be  subject  to  the 
same  requirements  as  the  surface  coal 
mine  operator.  OSMRE  does  not  believe 
that  omission  of  this  term  in  itself 
justifies  not  addressing  the  recharge 
issue  for  underground  mining 
operations.  However,  the  technical 
differences  between  surface  and 
underground  mining  as  discussed  above, 
provide  the  basis  for  removing  this 
requirement. 

One  commenter  stated  that  the 
Congress  specifically  intended  that  all 
mining  activities  be  conducted  in  a 
manner  that  minimizes  disruption  of  the 
hydrologic  regime  on-site  and  off-site. 
This  commenter  stated  that  restoring 
approximate  premining  recharge 
capacity  is  one  of  the  measures 
necessary  to  fulfill  the  intent  of  the 
Congress.  OSMRE  disagrees  with  this 
conclusion  with  respect  to  underground 
mining  operations  because  this  measure 
is  not  specifically  identified  by  Congress 
in  the  Act.  The  conclusion  also  fails  to 
recognize  the  regulatory  consideration 
which  the  Act  requires  be  given  to  the 
distinct  differences  between 
underground  and  surface  mining 
operations.  These  aspects  were 
discussed  previously  in  this  preamble. 

This  same  commenter  stated  that 
technical  literature  makes  it  clear  that 
underground  mining  in  aquifer  recharge 
zones  in  the  Appalachian  coal  region 
may  have  a  significant  impact  on  the 
recharge  capabilities  of  the  area.  The 
commenter.  however,  did  not  provide 
any  technical  references  in  support  of 
the  comment  and  OSMRE  knows  of  no 
literature  which  addresses  the  issue  of 
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the  effect  of  underground  mine  face-up 
areas  on  the  recharge  capacity  of  an 
area.  OSMRE  does  not  disagree  with  the 
comment.  Considering  the  short  time 
that  these  requirements  have  been  in 
effect  it  is  unlikely  that  there  have  been 
studies  conducted  to  evaluate  this 
situation  properly.  The  removal  of  a  coal 
seam  may  indeed  have  an  impact  on 
aquifer  recharge;  however,  the  net 
contribution  to  this  impact  from  the 
surface  facilities  and  face-up  areas  of 
underground  mines  is  insignificant. 
When  evaluated  with  respect  to  the 
small  areas  impacted  by  surface 
activities  of  underground  mines,  and  the 
long  duration  of  these  activities,  the 
impact  to  aquifer  recharge  zones  is 
minimal. 

One  commenter  addressed  the 
regulatory  history  of  the  recharge 
capacity  issue,  citing  several  passages 
from  the  proposed  and  final  permanent 
program  preamble,  and  from  the  1983 
rulemaking.  The  commenter  concluded 
that  surface  impacts  of  underground 
activities  on  the  recharge  capability  of 
an  area  are  indistinguishable  from  the 
surface  effects  of  surface  mining 
activities.  OSMRE  disagrees.  There  is  no 
technical  basis  for  equating  the  face-up 
area  of  an  underground  mine  designed 
to  provide  mine  access  with  either  the 
open  pit  of  an  area  mine  or  a  contour 
mining  operation  that  is  designed  to 
mine  as  far  into  the  hillside  and  remove 
as  much  overburden  as  is  economically 
practicable.  The  area  and  contour 
surface  mines  have  a  far  greater  impact 
due  to  their  larger  size  and  depth  of 
overburden  removal. 

The  same  commenter  also  noted  that 
a  large  underground  mine  face-up  area 
may  have  a  far  greater  impact  on 
recharge  than  many  small  contour  seam 
or  auger  stripping  operations.  OSMRE 
acknowledges  that,  given  a  specific  set 
of  circumstances,  this  may  be  true. 
However,  as  pointed  out  in  discussions 
above,  the  recharge  impact,  which 
would  be  minimal,  would  mitigate  itself 
over  the  life  of  the  underground  mine. 
The  possibility  of  the  situation  the 
commenter  describes  actually  occurring 
to  an  extent  which  would  "seriously 
affect  large  aquifers"  (H.R.  Report  95- 
218,  supra,  at  116  (1977))  is  very  unlikely. 

The  commenter  provided  several 
technical  references  on  the  effects  of 
stress-relief  fracturing  on  groundwater 
as  evidence  that  underground  mine  face- 
up areas  significantly  impact 
groundwater  recharge.  Several 
quotations  from  these  references  were 
cited  with  respect  to  the  impacts  that 
may  occur  when  a  certain  type  of  stress- 
relief  fracturing  (onion-skin)  takes  place. 
The  commenter  states  that  these 


impacts  will  be  accentuated  by  an 
underground  face-up  area.  OSMRE  has 
reviewed  these  documents  and  does  not 
believe  that  they  are  relevant  to  the 
issue  of  aquifer  recharge  capacity  at 
underground  mine  face-up  areas.  The 
effects  identified  in  the  references  are 
near-surface  impacts  and  may  actually 
be  eliminated  during  mining.  There  are 
major  differences  between  the 
magnitude  of  the  impacts  resulting  from 
an  underground  face-up  area  which 
occurs  over  a  very  short  lateral  area, 
and  a  contour  mine  which  may  wrap 
around  an  entire  hillside.  Contour  mines 
could  effectively  cut  off  surface  water 
infiltration  to  large  portions  of  an 
aquifer  as  a  result  of  impacting  the 
stress-relief  fracturing  system  whereas 
the  small  area  of  an  underground  mine 
face-up  would  have  only  limited  local 
impact. 

in.  Procedural  Matters 

Effect  in  Federal  Program  States  and  on 
Indian  Lands 

The  final  rule  applies  through  cross- 
referencing  in  those  States  with  Federal 
programs.  This  includes  Georgia,  Idaho, 
Massachusetts.  Michigan,  North 
Carolina.  Oregon.  Rhode  Island,  South 
Dakota.  Tennessee,  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  910.  912, 921,  922,  933. 
937,  939,  941,  942,  and  947  respectively. 
The  final  rule  also  applies  through  cross- 
referencing  to  Indian  lands  imder  the 
Federal  program  for  Indian  lands  as 
provided  in  30  CFR  750. 

Federal  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507  and 
assigned  clearance  number  1029-0039. 

Executive  Order  12291 

The  Department  of  the  Interior  has 
examined  the  final  rule  according  to  the 
criteria  of  Executive  Order  12291 
(February  17, 1981}  and  has  determined 
that  it  is  not  a  major  rule  and  does  not 
require  a  regulatory  impact  analysis. 
This  determination  is  based  on  the 
finding  that  the  regulatory  revisions 
finalized  by  this  rule  will  not  impose 
any  costs  on  the  coal  industry  since  the 
rule  is  removing  a  permitting 
requirement  and  a  related  performance 
standard.  Therefore,  the  rule  will  not 
add  to  the  cost  of  operating  a  mine  in 
compliance  with  an  approved  regulatory 
program. 

Regulatory  Flexibility  Act 

The  DOI  has  determined,  pursuant  to 
the  Regulatory  Flexibility  Act,  5  U.S.C. 


601  et  seq.,  that  the  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  same  reasons  discussed  in  the 
preceding  paragraph. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  an 
environmental  assessment  (EA)  of  the 
impacts  of  this  rule  on  the  human 
environment.  This  EA  is  on  file  in  the 
OSMRE  Administrative  Record  at  the 
address  listed  in  the  "addresses" 
section  of  this  preamble.  Based  upon 
this  EA,  OSMRE  has  made  a  Finding  of 
No  Significant  Impact  (FONSI)  in 
accordance  with  OSMRE  procedures 
under  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  42  U.S.C.  4332(2)(C). 

Author 

The  principal  author  of  this  rule  is 
Raymond  E.  Aufmuth,  Division  of 
Technical  Services,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1951  Constitution  Avenue.  NW., 
Washington.  DC  20240.  Telephone:  202- 
343-7952. 

List  of  Subjects 

30  CFR  Part  784 

Reporting  and  recordkeeping 
requirements.  Underground  mining. 
Surface  mining. 

30  CFR  Part  817 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 
Underground  mining. 

For  the  reasons  set  forth  in  this 
preamble,  30  CFR  Parts  784  and  817  are 
amended  as  set  forth  below. 
|.  Steven  Griles. 

Assistant  Secretary  for  Land  and  Minerals 
Management. 

Dated:  November  3. 1987. 

PART  784— UNDERGROUND  MINING 
PERMIT  APPUCATIONS— MINIMUM 
REQUIREMENTS  FOR  RECLAMATION 
AND  OPERATION  PLAN 

1.  The  authority  citation  for  Part  784  is 
revised  to  read  as  follows: 

Authority:  Pub.  L.  9&-87.  91  Stat.  445  (30 
U.S.C.  1201  et  seq.).  sec.  115,  Pub.  L  96-146, 
97  Stat.  938  (30  U.S.C.  1257),  and  Pub.  L.  100- 
34,  unless  otherwise  noted. 

2.  Paragraph  (g)  of  §784.14  is  revised 
to  read  as  follows: 

§  784.14    Hydrologic  Informatioa 

***** 

(g)  Hydrologic  reclamation  plan.  The 
application  shall  include  a  plan,  with 
maps  and  descriptions,  indicating  how 
the  relevant  requirements  of  Part  817  of 
this  chapter,  including  §§  817.41  to 


UM 
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817.43.  will  be  met.  The  plan  shall  be 
specific  to  the  local  hydrologic 
conditions.  It  shall  contain  the  steps  to 
be  taken  during  mining  and  reclamation 
through  bond  release  to  minimize 
disturbance  to  the  hydrologic  balance 
within  the  permit  and  adjacent  areas;  to 
prevent  material  damage  outside  the 
permit  area;  and  to  meet  applicable 
Federal  and  State  water  quality  laws 
and  regulations.  The  plan  shall  include 
the  measures  to  be  taken  to:  avoid  acid 
or  toxic  drainage;  prevent,  to  the  extent 
possible  using  the  best  technology 
currently  available,  additional 
contributions  of  suspended  solids  to 
streamflow;  provide  water  treatment 
facilities  when  needed:  and  control 
drainage.  The  plan  shall  specifically 
address  any  potential  adverse 
hydrologic  consequences  identified  in 
the  PHC  determination  prepared  under 
paragraph  (e)  of  this  section  and  shall 
include  preventive  and  remedial 
measures. 
«        «        »        •        • 

PART  817-PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
UNDERGROUND  MINING  ACTIVITIES 

3.  The  authority  citation  for  Part  817  is 
revised  to  read  as  follows: 

Autliority:  Pub.  L.  95-87,  91  Stat.  445  (30 
U.S.C.  1201  et  seq.].  sec.  115.  Pub.  L.  98-146. 
97  Stat.  938  (30  U.S.C.  1257).  and  Pub.  L.  100- 
34.  unless  otherwise  noted. 

§  817.41    (AiMmted] 

4.  In  §  817.41,  paragraph  (b)(2)  is 
removed. 

[FR  Doc.  87-27663  Filed  12-1-87;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-6 
[FPMR  Anwndment  A-40] 

Federal  Advisory  Committee 
Management 

AOENCY:  Office  of  Administration. 
action:  Final  rule. 


GSA. 


SUMMARY:  This  fmal  rule  provides 
administrative  and  interpretive 
guidelines  and  management  controls  for 
Federal  agencies  concerning  the 
implementation  of  the  Federal  Advisory 
Committee  Act.  as  amended  (5  U.S.C. 
App.)  (hereinafter  "the  Act").  In  a 
previous  issue  of  the  Federal  Register. 
GSA  published  an  interim  final  rule  on 
the  management  of  Federal  advisory 
committees  and  requested  comments  (48 
FR  19324;  April  28, 1983).  Additional 
comments  were  requested  through  an 
advance  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
February  13. 1987  (52  FR  4631).  A  new 
proposed  rule,  removing  suggested  i 
limitations  on  the  size  of  Federal     | 
advisory  committees,  eliminating 
requirements  for  the  provision  of 
updated  committee  membership  data  on 
a  quarterly  basis  and  restrictions  on  the 
compensation  of  committee  members, 
and  reflecting  other  actions  to 
streamline  compliance  with  the  Act.  was 
published  in  the  Federal  Register  on 
May  19. 1987  (52  FR  18774).  with  a  90- 
day  comment  period  ending  on  August 
17.  All  comments  received  were 
considered  in  formulating  this  final  rule 
which  is  intended  to  improve  the    j 
management  and  use  of  Federal     I 
advisory  committees  in  the  Executive 
Branch  of  the  Federal  Government. 
EFFECTIVE  DATE:  January  4. 1988. 
ADDRESSES:  General  Services 
Administration.  Committee  Management 
Secretariat  (CTM).  Washington.  DC 
20405. 

Copies  of  all  comments  received  are 
available  for  public  inspection  in  Room 
7030  of  the  General  Services  Building, 
18th  and  F  Streets  NW.,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT. 
James  L.  Dean,  Director,  Committee 
Management  Secretariat,  Office  of 
Management  Services,  Office  of 
Administration,  General  Services 
Administration,  Washington.  DC  20405 
(202)  523-1343. 
SUPPLEMENTARY  INFORMATION: 

Background 

GSA's  authority  for  administering  the 
Act  IS  contained  in  section  7  of  the  Act 


and  Executive  Order  12024  (42  FR  61445. 
3  CFR.  1977  Comp..  p.  158).  Under 
Executive  Order  12024.  the  President 
delegated  to  the  Administrator  of 
General  Services  all  of  the  functions 
vested  in  the  President  by  the  Act,  as 
amended,  except  that  the  Annual  Report 
to  the  Congress  required  by  Section  8(c) 
shall  be  prepared  by  the  Administrator 
for  the  President's  consideration  and 
transmittal  to  the  Congress. 

Discussion  of  Comments 

As  stated  above,  GSA  issued  a 
proposed  rule  on  the  management  of 
Federal  advisory  committees  in  the 
Federal  Register  and  invited  comments. 
Nineteen  commenters  responded.  Seven 
commenters  had  no  substantive 
recommendations  and  were  fully 
supportive  of  the  proposed  rule.  Twelve 
others  offered  suggestions  for  improving 
numerous  sections  and  the  disposition 
of  these  recommendations  is  addressed 
as  follows: 

Clarify  the  Distinction  Between 
Operational  as  Opposed  to  Advisory 
Committees 

Two  commenters  suggested  that 
further  guidance  in  the  final  rule  was 
necessary  to  assist  agencies  in 
interpreting  what  constitutes  primarily 
an  operational  committee  as  opposed  to 
one  which  performs  only  advisory 
functions,  in  order  to  determine 
coverage  under  the  Act.  Accordingly. 
GSA  has  added  language  to  §  101- 
6.1004(g)  in  the  final  rule  which  more 
fully  describes  what,  in  general, 
constitutes  operational  functions. 

While  the  legislative  history  of  the 
Act  contains  the  concept  for  the 
exclusion  of  operational  committees, 
there  is  no  precise  legal  definition  of 
operational  committee  in  either  the  Act 
or  its  legislative  history.  GSA  believes 
that  operational  functions  to  be 
performed  by  an  advisory  committee 
must  be  so  authorized  by  law,  since  the 
making  or  implementation  of 
Government  decisions  is  normally 
reserved  to  Federal  officials  as  opposed 
to  advisory  committees.  Additionally.- 
sections  2(b)(6)  and  9(b)  of  the  Act 
provide  that,  unless  specifically 
provided  by  statute  or  Presidential 
directive,  advisory  committees  may  not 
make  determinations  or  express  policy 
in  matters  under  their  consideration. 
Given  the  additional  language  in  this 
final  rule.  GSA  believes  that  it  will  be 
easier  for  agencies  to  identify 
committees  which  perform  primarily 
operational  functions. 


Provide  for  Coverage  Under  the  Act 
When  Certain  Groups  Provide 
Consensus  or  Recurrent  Advice 

One  commenter  stated  that  the 
language  in  §  101-6.1004  (i)  and  (j)  of  the 
proposed  rule  was  too  tentaUve  to 
specifically  provide  that  acceptance  of 
consensus  advice  or  advice  on  a 
recurring  basis  from  certain  groups  were 
determinants  for  coverage  under  the 
Act.  GSA  has  accepted  these 
suggestions  and  has  strengthened  the 
wording  of  these  sections  in  the  final 
rule. 

Agencies  are.  in  effect,  cautioned  that 
the  Act  would  apply  when  an  agency 
accepts  the  deliberations  of  a  group  as  a 
source  of  consensus  advice,  when 
heretofore  the  agency  had  been 
obtaining  the  advice  of  attendees  on  an 
individual  basis  only.  Also,  when  an 
agency  recurrently  uses  a  group  at  the 
group's  request,  as  a  source  of  advice  on 
a  preferential  basis,  exclusion  of 
coverage  under  the  Act  may  become 
quesUonable  even  if  the  group  continues 
only  to  express  its  own  views  without 
further  solicitations  from  Federal 
officials. 

Strengthen  the  Provision  for  Excluding 
Coverage  of  So-Called  Fact-Finding 
Subgroups 

Several  commenters  were  of  the 
opinion  that  so-called  fact-finding 
subgroups  should  continue  to  be 
excluded  from  coverage  under  the  Act. 
However,  it  was  their  general  consensus 
that  §  101-6.1004(k)  of  the  proposed  rule 
was  less  than  clear  in  including  both  the 
members  of  an  advisory  committee  and 
any  of  its  subcommittee  members  in  this 
exclusion.  One  commenter  felt  strongly 
that  this  exclusion  should  apply  to  all 
members  of  an  advisory  committee  and 
its  subcommittees,  whether  or  not  the 
subcommittee  members  are  members  of 
the  parent  committee.  GSA  agrees  with 
this  recommendation  since  it  parallels 
the  language  and  intent  expressed  in 
S  101-6.1007(b)  (3)  and  (4)  which  clarify 
certain  requirements  applicable  to 
subcommittees.  GSA  has  reworded  the 
definition  of  "Advisory  Committee"  in 
§  101.6.1003  of  the  final  rule  to  follow 
more  precisely  the  language  in  section 
3(2)  of  the  Act.  and  has  been  more 
consistent  in  the  use  of  the  term 
"subcommittee"  in  §  101-6.1004(k)  and 
§  101-6.1007(b)(3)  of  the  final  rule. 
Another  commenter  felt  that  the 
language  in  §  101-6.1004(k)  was  not 
strong  enough  to  preclude  fact-finding 
subgroups  from  preparing  what 
ultimately  becomes  the  advice  and 
recommendations  of  the  chartered 
advisory  committee,  as  opposed  to 


simply  gathering  information  and 
analyzing  facts  for  the  committee.  GSA 
has  modified  the  language  in  this 
provision  to  clarify  that  the  results  of 
such  fact-finding  activities  are  to  be 
subject  to  the  deliberation  of  a  chartered 
advisory  committee,  or  a  subcommittee 
when  subsequently  conducting  a 
meeting  under  the  Act. 

Provide  Additional  Guidance  on  the 
Requirements  Applicable  to 
Subcommittees 

One  commenter  requested  that  the 
final  rule  provide  additional  guidance  on 
the  applicability  of  various  requirements 
of  the  Act  to  subcommittees.  Since  the 
definition  of  "advisory  committee"  in 
section  3(2)  of  the  Act  specifically 
includes  "*  *  *  any  subcommittee  or 
other  subgroup  thereof  *  *  *",  GSA 
believes  all  requirements  of  advisory 
committees  in  the  Act  also  apply  to 
subcommittees.  Furthermore,  the  Act 
itself  contains  no  provisions  for 
subcommittees  which  differ  from  those 
applicable  to  a  full  or  parent  committee. 
Absent  more  specific  language  in  the 
Act,  additional  guidance  by  GSA  which 
might  serve  to  differentiate  any 
requirements  of  subcommittees  from 
those  of  advisory  committees  would  be 
inconsistent  with  the  Act, 

Exclude  From  Coverage  Under  the  Act 
Groups  Convened  by  Agencies  on  an  Ad 
Hoc  Basis 

One  commenter  recommended  that 
the  final  rule  contain  an  exclusion  from 
coverage  under  the  Act  for  so-called  ad 
hoc  groups  lacking  formal  organization, 
structure,  or  continuing  existence; 
convened  by  an  agency  to  obtain  views 
on  particular  matters  of  immediate 
concern.  GSA  is  of  the  opinion  that  such 
an  exclusion  is  not  appropriate  since  the 
Act  itself  neither  defines  nor  specifically 
excludes  such  groups.  In  fact,  section 
6(c)  of  the  Act,  providing  for  the 
President's  annual  report  to  the 
Congress,  requires  a  statement  for  each 
advisory  committee,  "*  *  *  of  whether  it 
is  an  ad  hoc  or  continuing  body  *  *  *". 
Accordingly,  GSA  has  not  accepted  the 
recommendation  to  exclude  ad  hoc 
groups  since  GSA  believes  that  the 
language  of  section  6(c)  of  the  Act 
evidences  the  intent  of  the  Congress  that 
a  group  is  not  to  be  excluded  from 
coverage  merely  because  it  is  convened 
on  an  ad  hoc,  or  temporary  basis. 

Provide  That  Agencies  May  Exercise 
Policy  Decisions  in  Issuing  Exclusions 
for  One-Time  Meetings 

In  a  comment  directed  toward  GSA's 
position  stated  in  the  discussion  of  prior 
comments  in  the  proposed  rule  (see  52 
FR  18774,  SUPPLEMENTARY 


INFORMATION:),  a  commenter  suggested 
that  the  final  rule  should  not  preclude 
agencies  from  issuing  an  exclusion  for 
one-time  meetings.  This  commenter  felt 
that  GSA's  opinion,  that  such  an 
exclusion  in  the  rule  was  not 
appropriate  in  view  of  the  limited 
litigation  history,  should  not  bar 
agencies  from  issuing  such  exclusions. 
In  fact,  it  was  the  opinion  of  this 
commenter  that  the  absence  of  litigation 
history  was  not  sufficient  reason  to  limit 
management  discretion. 

GSA  continues  to  believe  that  a  one- 
time meeting  exclusion  in  the  final  rule 
would  be  inconsistent  with  the  Act,  and 
does  not  intend  to  provide  either  a 
direct  exclusion  in  §  101-6.1004  or 
provide  that  such  a  decision  may  be  left 
to  an  agency,  thereby  implying  GSA's 
support  for  such  exclusions. 
Accordingly,  GSA  reiterates  its  opinion 
that  in  the  absence  of  any  judicial 
precedent  to  the  contrary,  meetings  or 
groups  which  take  place  or  meet  only 
once  should  not  be  excluded  from  the 
Act's  coverage  solely  on  this  basis. 

Eliminate  the  Agency  Requirement  to 
Assess  Duplication  of  Advisory 
Committees  on  a  Govemmentwide  Basis 

Two  commenters  pointed  out  the 
impracticability  of  requiring  an  agency 
to  assess  duplication  of  effort  of  already 
existing  committees  on  a 
Govemmentwide  basis  as  opposed  to  an 
individual  agency  basis.  Both 
commenters  further  asserted  that  this 
Govemmentwide  role  could  be 
performed  by  GSA  during  its  own 
review  process  subsequent  to  the  receipt 
of  the  agency's  proposal  in  accordance 
with  §  101-6.1007(b)  of  the  rule. 

Since  GSA  is  responsible  for 
reviewing  and  maintaining  data  on  all 
advisory  committees  in  every  agency 
pursuant  to  several  provisions  of  the 
Act,  GSA  agrees  that  it  can  effectively 
perform  this  function.  GSA  can  also 
provide  agencies,  on  request, 
information  on  other  agency  committees 
relative  to  potential  duplication  of  effort 
issues. 

GSA  has  rewritten  the  language  in 
§  101-6.1007  (a)  and  (b)(2)(ii)  of  the  final 
rule  to  reflect  this  concept  by  providing 
that  an  agency  only  consider  the 
functions  of  a  proposed  committee  for 
duplication  of  existing  committees  in  the 
same  agency. 

Include  the  Agency's  Plan  for  Balanced 
Membership  in  Federal  Register  Notices 
and  Charters 

One  commenter  suggested  that  an 
agency's  plan  to  attain  balanced 
membership  for  a  proposed  advisory 
committee,  to  be  submitted  in 
conjunction  with  the  review  required  by 


S  101-e.l007(b)  of  the  proposed  rule. 
should  be  included  in  both  the  Federal 
Register  notice  of  establishment  and  in 
the  filed  charter. 

GSA  has  not  adopted  this  suggestion 
for  two  reasons.  First,  the  agency  letter 
proposing  the  estabUahmsnt  of  an 
advisory  committee  under  general 
agency  authority  already  contains  this 
information,  as  specified  by  §  101- 
6.1007(b)(2)(iii)  of  the  rule,  and  this  letter 
would  be  a  public  record  following  the 
establishment  of  the  advisory 
committee.  Second,  inclusion  of  this 
information  in  the  Federal  Register 
notice  of  establishment  and  the  filed 
charter  is  not  specifically  required  under 
sections  9  (a)(2)  and  (cj  of  the  Act.  For 
purposes  of  this  comment,  GSA  has  not 
altered  §  101-6.1007(b)(l)  or  §  101- 
6.1015(a)(l]  of  the  final  rule. 

Provide  Additional  Guidance  on 
Balanced  Representation  and  Selection 
of  Members 

One  commenter  was  concerned  that 
the  proposed  mle  did  not  contain 
sufficient  guidance  on  balanced 
representation  and  the  selection  of 
members,  and  suggested  that  the  final 
rule  provide  additional  instructions  for 
agencies  to  follow  in  these  areas.  GSA 
recognizes  that  the  guidelines  in  the 
proposed  rule  are  limited  to  the 
language  of  the  Act.  However,  GSA 
believes  that  the  provisions  of  section 
5(c)  of  the  Act  are  broad  enough  to 
allow  agency  discretion  in  determining 
advisory  committee  representation  and 
membership  relative  to  applicable 
statutes.  Executive  Orders,  and  the 
needs  of  the  agency  responsible  for  the 
committee.  Accordingly,  GSA  will  retain 
the  proposed  guidelines  in  the  final  rule 
based  on  the  language  of  the  Act. 

Provide  Revised  Recordkeeping 
Requirements 

Two  commenters,  directly  or 
indirectly,  expressed  concern  over  the 
recordkeeping  requirements  contained 
in  the  proposed  rule.  One  commenter 
observed  that  it  was  not  possible  for  the 
Committee  Management  Officer  (CMO) 
to  ensure  compliance  with  sections 
10(b),  12(a)  and  13  of  the  Act,  as 
required  by  §  101-6.1017.  Section  10(b) 
of  the  Act  requires  that  the  records  of  an 
advisory  committee  shall  be  available  at 
a  single  location  at  the  adrfsory 
committee  or  the  agency  to  which  it 
reports  during  the  committee's 
existence.  This  commenter  suggested 
that  GSA  relax  the  requirement  of 
§  101-6.1017. 

Another  commenter.  taking  a  different 
view,  complained  of  the  haphazard 
approach  by  agencies  to  the  public 
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availability  and  retention  of  advisory 
committee  records.  This  commenter 
recommended  that  the  regulations  be 
strengthened  in  these  aspects. 

For  the  following  reasons,  GSA  has 
determined  not  to  adopt  the  specific 
suggestions  of  either  commenter.  First, 
section  8(b)(2)  of  the  Act  provides  that 
the  CMO  shall  "assemble  and  maintain 
the  reports,  records,  and  other  papers  of 
any  such  committee  during  its 
existence."  When  sections  8(b)(2)  and 
10(b)  are  read  together,  it  is  clear  that 
the  records  of  an  advisory  committee 
are  to  be  available  at  a  single  location 
and  it  is  the  CMO  who  is  responsible  for 
ensuring  that  this  is  accomplished.  GSA 
has  therefore  decided  against  relaxing 
the  requirements  of  §  101-6.1017  in  the 
fmal  rule. 

•  The  commenter  who  expressed 
concern  over  the  haphazard  approach  to 
recordkeeping  suggested  that  the  final 
rule  should:  (1)  Require  agencies  to  keep 
committee  records  available  for  a 
certain  period  of  time  after  a  committee 
has  terminated,  and  (2)  address  the 
perceived  unavailability  of  the 
deliberative  process  privilege  under  the 
fifth  exemption  of  the  Freedom  of 
Information  Act  (FOIA)  to  advisory 
committee  records.  For  the  following 
reasons.  GSA  has  not  adopted  these 
comments. 

First,  pursuant  to  the  National 
Archives  and  Records  Administration 
Act  of  1984.  as  amended.  Pub.  L.  98-497. 
the  Archivist  of  the  United  States  is 
responsible  for  records  management  in 
the  Federal  Government,  including  the 
issuance  of  regulations  and  guidance  for 
records  retention  and  disposition,  as 
well  as  the  process  for  identifying 
records  appropriate  for  transfer  to  the 
permanent  Archives  of  the  United 
States.  Since  the  Federal  Advisory 
Committee  Act  is  silent  on  records 
disposition  for  advisory  committees,  we 
see  no  reason  or  basis  for  GSA  to  alter 
normal  Govemmentwide  procedures  in 
this  area  which  are  the  responsibility  of 
the  Archivist  of  the  United  States. 
Second,  the  commenter  suggested  that 
the  Government's  settlement  of  the  law 
suit  involving  records  of  the  Attorney 
General's  Commission  on  Pornography 
was  a  concession  that  the  deliberative 
process  privilege  under  the  fifth 
exemption  of  FOIA  does  not  apply  to 
advisory  committees.  Since  cases  may 
be  settled  for  a  variety  of  reasons  which 
do  not  involve  a  decision  on  the  merits. 
GSA  does  not  believe  that  the  mere 
settlement  of  a  matter  in  litigation  is 
dispositive  of  the  legal  issues  raised  in 
the  litigation.  Accordingly,  GSA  has 
determined  not  to  adopt  this  suggestion. 


Provide  Guidance  to  Agencies 
Concerning  the  Applicability  of  the 
Anti-Lobbying  Statute  and  Hatch  Act  to 
Advisory  Committee  Members 

With  respect  to  §  101-6.1033  of  the 
proposed  rule,  one  commenter  stated 
that  unless  provided  by  statute,  agencies 
should  not  compensate  advisory 
committee  members  if  they  provide 
policy  advice  on  proposals  for 
legislation  because  this  compensation 
would  violate  the  anti-lobbying  statute. 
(See  18  U.S.C.  1913).  The  same 
commenter  also  stated  that  GSA  should 
direct  agencies  to  ensure  that  any 
members  of  an  advisory  committee  who 
are  subject  to  the  Hatch  Act  (5  U.S.C. 
7321-7328)  are  aware  of  their  obligations 
under  that  law. 

For  the  following  reasons.  GSA  has 
adopted  neither  suggestion.  First.  GSA 
does  not  believe  that  the  traditional 
activities  of  an  advisory  committee  fall 
within  the  scope  of  the  activities  which 
18  U.S.C.  1913  was  designed  to  protect 
against.  Second,  the  Federal  Advisory 
Committee  Act  itself  does  not  reference 
the  Hatch  Act.  and  there  is  already  a 
body  of  regulations  on  political 
activities  by  Federal  employees  which 
has  been  issued  by  the  Office  of 
Personnel  Management.  5  CFR  Part  733. 
Also,  the  Special  Counsel  of  the  Merit 
Systems  Protection  Board,  who  has 
responsibilities  for  investigation  and 
administrative  prosecution  of  alleged  ' 
Hatch  Act  violations,  issues  advisory  • 
opinions  on  Hatch  Act  questions.  GSA 
sees  no  need  to  issue  regulations  in  this 
area  when  there  are  already  regulations 
in  place  and  an  administrative 
mechanism  available  through  agencies 
with  greater  responsibilities  in  this  area 
than  GSA. 

Clarify  the  Procedures  for  Transmitting 
Follow-up  Reports  on  Presidential 
Advisory  Committee  Recommendations 

One  commenter  requested 
clarification  in  §  101-6.1035(a)  of  the 
proposed  rule  on  the  procedures 
required  for  transmittal  of  follow-up 
reports  to  the  Congress  on  the 
disposition  of  Presidential  advisory 
committee  recommendations,  as 
required  by  section  6(b)  of  the  Act.  GSA 
has  decided  to  retain  the  proposed 
language  in  the  final  rule  without  further 
modification  at  this  time.  GSA  agrees 
that  there  has  been  some  confusion  as  to 
whether  the  agency  responsible  for 
supporting  the  Presidential  advisory 
committee,  or  GSA.  should  transmit  the 
report.  GSA  intends  to  propose  further 
guidance  in  a  future  revision  to  this  final 
rule  following  more  consultation  with 
the  affected  agencies. 


Procedural  and  Administrative 
Comments 

The  final  rule  incorporates  numerous 
technical  and  procedural 
recommendations  made  by  several 
commenters.  particularly  in  the 
following  sections: 


Swiion 

Modification 

101-6.1007(bKZ) 

Requires  proposed  ctiartar  v»ith  agency 

lener 

101-«.1007(d)(1) 

ProvKtos  that  date  of  charter  filing  con- 

stitutes date  of  establishnienl. 

101-6  1013  laKS) 

Eliminates    proposed    requirement    for 

•nd  (cM3), 

providing  copies  of  filing  letters  to 

GSA  by  adding  provision   for   filing 

dates    on    charters;    maKes    related 

change  to  copies  of  Presidential  adv». 

sory  comnvtlee  charters  furnished  to 

the  Congress. 

101-6  1015  (aH2) 

Provides  lor  timely  notices  in  the  Fed- 

and (bMl). 

eral    Register    on    a    calendar.day 

basis. 

101-6.1017  (a) 

Adds    requirements    that    membership 

and(d). 

lists  and  closed  meeting  determina- 

tions be  included  in  records. 

101-6.1025(b) 

Adds  requirement  Irom  section  10(c)  of 

the  Act  on  the  certification  to  the 

accuracy  of  minutes  of  meetings. 

101-6.1027(b) 

Adds  requirement  to  notify  Secretarial 

when  an  agency  head  terminates  a 

committee. 

101-6.1035<d) 

Provides  for  location  for  filing  copies  of 

reports  with  the  Library  of  Congress. 

Other  sections  were  also  amended  or 
revised  for  clarity  of  intent,  or  corrected 
for  errors  in  content  and  format. 

These  sections  include: 


Section 


101-6.1002(d).. 


101- 
6  1007(bH2)(iii) 

101-6.1009 


101-6.1013<b) 

101-6.1015(a)(1).. 

101-6.1017 

101-6.1019. 

101-6.1027(aM3) 


Modification 


Changes  citation  of  "the  Act"  to  the 
Government  in  tfie  Sunsfwie  Act. 

Clarifies  provision  lor  consideiing  the 
selection  of  memtjers  with  respect  to 
attaining  balance. 

Corrects  title  of  section  to  preclude 
inadvertent  exclusion  of  committees 
directed  or  authorized  by  law.  or  es- 
tablished by  the  President 

Corrects  heading  of  section  to  preclude 
inadvertent  exclusion  of  committees 
autfKxized  by  law. 

Clanfies  provision  that  a  Federal  Reg- 
Mer  notice  of  establishment  is  not 
required  for  committees  specifically 
daactad  by  law  or  established  by  the 
President. 

Eliminates  sentence  concerning  files  to 
preclude  misinterpretation. 

Clanftes  tt)e  status  and  role  of  the 
Designated  Federal  Officer. 

Specifies  the  means  by  which  the 
President  or  an  agency  head  termi- 
nates a  committee. 

Clarifies  the  process  involving  the  re- 
chaitering  of  committees  specifically 
directed  by  law  whose  duration  ex- 
tends beyond  2  years. 

Corrects  heading  of  section  to  encom- 
pass  committees  authorized  by  law, 
specifies  that  the  agency  head  is 
responsible  for  minor  charter  amend- 
ments. 

Specifies  that  the  agency  head  retains 
final  authority  for  amending  certain 
cftarters. 


Additional  Instructions 

Pursuant  to  section  7(d)  of  the  Act.  the 
guidelines  contained  in  this  final  rule 


101-6.1029(a)(1). 


101-6  1031(a).. 


101-6.1031(b).. 


with  respect  to  uniform  fair  rates  of  pay 
for  comparable  services  for  members, 
staffs  and  consultants  of  advisory 
committees  have  been  established  after 
consultation  by  the  Administrator  with 
the  Director.  Office  of  Personnel 
Management. 

Executive  Order  12291 

GSA  has  determined  that  this  final 
rule  is  not  a  ma|or  rule  for  purposes  of 
Executive  Order  12291  of  February  17. 
1981,  because  it  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  will  not  cause  a  major 
increase  in  costs  to  consumers  or  others, 
and  will  not  have  significant  adverse 
effects.  GSA  has  based  all 
administrative  decisions  on  this  final 
rule  on  adequate  information  concerning 
the  need  for  and  consequences  of  this 
final  rule.  GSA  has  also  determined  that 
the  potential  benefits  to  society  from 
this  final  rule  far  outweigh  the  potential 
costs,  has  maximized  the  net  benefits, 
and  has  chosen  the  alternative  involving 
the  least  net  cost  to  society. 

Regulatory  Flexibility  Act 

These  regulations  are  not  subject  to 
the  regulatory  flexibility  analysis  or 
other  requirements  of  5  U.S.C.  603  and 
604. 

List  of  Subjects  in  41  CFR  Part  101-6 

Civil  rights.  Government  property 
management.  Grant  programs. 
Intergovernmental  relations.  Surplus 
Government  property.  Relocation 
assistance.  Real  property  acquisition. 
Federal  advisory  committees. 

Accordingly.  41  CFR  Part  101-6  is 
amended  as  follows: 

PART  101-6— MISCELLANEOUS 
REGULATIONS 

1.  The  authority  citation  for  41  CFR 
Part  101-6  continues  to  read  as  follows: 

Authority:  Sec.  205(c),  63  Stat.  390;  40 
U.S.C.  486(c);  sec.  7,  5  U.S.C.  App.;  and  E.O. 
12024,  3  CFR  1977  Comp.,  p.  158. 

2.  Subpart  101-6.10  is  revised  to  read 
as  follows: 

Subpart  101-6.10— Federal  Advisory 
Committee  Management 

Sec. 

101-6.1001     Scope. 

101-6.1002    Policy. 

101-6.1003    Definitions. 

101-6.1004    Examples  of  advisory  meetings 

or  groups  not  covered  by  the  Act  or  this 

subpart. 
101-6.1005    Authoiities  for  establishment  of 

advisory  committees. 
101-6.1006    (Reserved] 
101-6.1007    Agency  procedures  for 

establishing  advisory  committees. 


Sec. 

101-6.1008    The  role  of  GSA. 

101-6.1009    Responsibilities  of  an  agency 

head. 
101-6.1010    [Reserved] 
101-6.1011     Responsibilities  of  the 

chairperson  of  an  independent 

Presidential  advisory  committee. 
101-6.1012    [Reserved] 
101-6.1(J13    Charter  filing  requirements. 
101-6.1014    [Reserved] 
101-6.1015    Advisory  committee  information 

which  must  be  published  in  the  Federal 

Register. 
101-6.1016    [Reserved] 
101-6.1017    Responsibilities  of  the  agency 

Committee  Management  Officer. 
101-6.1018    [Reserved] 
101-6.1019    Duties  of  the  Designated  Federal 

Officer. 
101-6.1020    (Reserved] 
101-6.1021    Public  participation  in  advisory 

committee  meetings. 
101-6.1022    [Reserved] 
101-6.1023    Procedures  for  closing  an 

advisory  committee  meeting. 
101-ai024    [Reserved] 
101-6.1025    Requirement  for  maintaining 

minutes  of  advisory  committee  meetings. 
101-6.1026    [Reserved] 
101-6.1027    Termination  of  advisory 

committees. 
101-6.1028    [Reserved] 
101-6.1029    Renewal  and  rechartering  of 

advisory  committees. 
101-6.1030    [Reserved] 
101-6.1031    Amendments  to  advisory 

committee  charters. 
101-6.1032  (Reserved] 
101-6.1033    Compensation  and  expense 

reimbursement  of  advisory  committee 

members,  staffs  and  consultants. 
101-6.1034    [Reserved] 
101-6.1035    Reports  required  for  advisory 

committees. 

§101-6.1001    Scope. 

(a)  This  subpart  defines  the  policies, 
establish  minimum  requirements,  and 
provide  guidance  to  agency  management 
for  the  establishment,  operation, 
administration,  and  duration  of  advisory 
committees  subject  to  the  Federal 
Advisory  Committee  Act.  as  amended. 
Reporting  requirements  which  keep  the 
Congress  and  the  public  informed  of  the 
number,  purpose,  membership, 
activities,  and  cost  of  these  advisory 
committees  are  also  included. 

(b)  The  Act  and  this  subpart  do  not 
apply  to  advisory  meetings  or  groups 
listed  in  S  101-6.1004. 

§101-6.1002    Policy. 

The  policy  to  be  followed  by  Federal 
departments,  agencies,  and 
commissions,  consistent  with  the 
Federal  Advisory  Committee  Act,  as 
amended,  is  as  follows: 

(a)  An  advisory  committee  shall  be 
established  only  when  it  is  essential  to 
the  conduct  of  agency  business. 
Decision  criteria  include  whether 
committee  deliberations  will  result  in 


the  creation  or  elimination  of,  or  change 
in  regulations,  guidelines,  or  rules 
affecting  agency  business:  whether  the 
information  to  be  obtained  is  already 
available  through  another  advisory 
committee  or  source  within  the  Federal 
Government;  whether  the  committee 
will  make  recommendations  resulting  in 
significant  improvements  in  service  nr 
reductions  in  cost;  or  whether  the 
committee's  recommendations  will 
provide  an  important  additional 
perspective  or  viewpoint  impacting 
agency  operations; 

(b)  An  advisory  committee  shall  be 
terminated  whenever  the  stated 
objectives  of  the  committee  have  been 
accomplished;  the  subject  matter  or 
work  of  the  committee  has  become 
obsolete  by  the  passing  of  time  or  the 
assumption  of  the  committee's  main 
functions  by  another  entity  within  the 
Federal  Government;  or  the  agency 
determines  that  the  cost  of  operation  is 
excessive  in  relation  to  the  benefits 
accruing  to  the  Federal  Government; 

(c)  An  advisory  committee  shall  be 
balanced  in  its  membership  in  terms  of 
the  points  of  view  represented  and  the 
functions  to  be  performed;  and 

(d)  An  advisory  committee  shall  be 
open  to  the  public  in  its  meetings  except 
in  those  circumstances  where  a  closed 
meeting  shall  be  determined  proper  and 
consistent  with  the  provisions  in  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552(b). 

§101-6.1003    Definitions. 

"Act"  means  the  Federal  Advisory 
Committee  Act.  as  amended.  5  U.S.C. 
App. 

"Administrator"  means  the 
Administrator  of  General  Services. 

"Advisory  committee"  subject  to  the 
Act  means  any  committee,  board, 
commission,  council,  conference,  panel, 
task  force,  or  other  similar  group,  or  any 
subcommittee  or  other  subgroup  thereof, 
which  is  established  by  statute,  or 
established  or  utilized  by  the  President 
or  any  agency  official  for  the  purpose  of 
obtaining  advice  or  recommendations 
on  issues  or  policies  which  are  within 
the  scope  of  his  or  her  responsibilities. 

"Agency"  has  the  same  meaning  as  in 
section  551(1)  of  Title  5  of  the  United 
States  Code. 

"Committee  Management  Secretariat" 
("Secretariat"),  established  pursuant  to 
the  Act  is  responsible  for  all  matters 
relating  to  advisory  committees,  and 
carries  out  the  Administrator's 
responsibilities  under  the  Act  and 
Executive  Order  12024. 

"Committee  member"  means  an 
individual  who  serves  by  appointment 
on  an  advisory  committee  and  has  the 
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full  right  and  obligation  to  participate  in 
the  activities  of  the  committee,  including 
voting  on  committee  recommendations. 

"Presidential  advisory  committee" 
means  any  advisory  committee  which 
advises  the  President.  It  may  be 
established  by  the  President  or  by  the 
Congress,  or  used  by  the  President  in  the 
interest  of  obtaining  advice  or 
recommendations  for  the  President. 
"Independent  Presidential  advisory 
committee"  means  any  Presidential 
advisory  committee  not  assigned  by  the 
President,  or  the  President's  delegate,  or 
by  the  Congress  in  law.  to  an  agency  for 
administrative  and  other  support  and  for 
which  the  Administrator  of  General 
Services  may  provide  administrative 
and  other  support  on  a  reimbursable 
basis. 

"Staff  member"  means  any  individual 
who  serves  in  a  support  capacity  to  an 
advisory  committee. 

"Utilized"  [or  "used"),  as  referenced 
in  the  deHnition  of  "Advisory 
committee"  in  this  section,  means  a 
committee  or  other  group  composed  in 
whole  or  in  part  of  other  than  full-time 
officers  or  employees  of  the  Federal 
Government  with  an  established 
existence  outside  the  agency  seeking  its 
advice  which  the  President  or  agency 
ofncial(s)  adopts,  such  as  through 
institutional  arrangements,  as  a 
preferred  source  from  which  to  obtain 
advice  or  recommendations  on  a 
specific  issue  or  policy  within  the  scope 
of  his  or  her  responsibilities  in  the  same 
manner  as  that  individual  would  obtain 
advice  or  recommendations  from  an 
established  advisory  committee. 

§  101-6.1004    Examples  of  advisory 
meetings  or  groups  not  covered  by  the  Act 
or  ttiis  subpart 

The  following  are  examples  of 
advisory  meetings  or  groups  not  covered 
by  the  Act  or  this  subpart; 

(a)  Any  committee  composed  wholly 
of  full-time  officers  or  employees  of  the 
Federal  Government; 

(b)  Any  advisory  committee 
specifically  exempted  by  an  Act  o 
Congress; 

(c)  Any  advisory  committee 
established  or  utilized  by  the  Cenfral 
Intelligence  Agency; 

(d)  Any  advisory  committee 
established  or  utilized  by  the  Federal 
Reserve  System; 

(e)  The  Advisory  Committee  on| 
intergovernmental  Relations; 

(f)  Any  local  civic  group  whose 
primary  function  is  that  of  rendering  a 
public  service  with  respect  to  a  Federal 
program,  or  any  State  or  local 
committee,  council,  board,  commission. 
or  similar  group  established  to  advise  or 


make  recommendations  to  State  or  local 
officials  or  agencies; 

(g)  Any  committee  which  is 
established  to  perform  primarily 
operational  as  opposed  to  advisory 
functions.  Operational  functions  are 
those  specifically  provided  by  law.  such 
as  making  or  implementing  Government 
decisions  or  policy.  An  operational 
committee  may  be  covered  by  the  Act  if 
it  becomes  primarily  advisory  in  nature. 
It  is  the  responsibility  of  the 
administering  agency  to  determine 
whether  such  a  committee  is  primarily 
operational.  If  so.  it  would  not  fall  under 
the  requirements  of  the  Act  and  this 
Subpart,  but  would  continue  to  be 
regulated  under  relevant  laws,  subject  to 
the  direction  of  the  President  and  the 
review  of  the  appropriate  legislative 
committees; 

(h)  Any  meeting  initiated  by  the 
President  or  one  or  more  Federal 
official(s)  for  the  purpose  of  obtaining 
advice  or  recommendations  from  one 
individual; 

(i)  Any  meeting  initiated  by  a  Federal 
official(s)  with  more  than  one  individual 
for  the  purpose  of  obtaining  the  advice 
of  individual  attendees  and  not  for  the 
purpose  of  utilizing  the  group  to  obtain 
consensus  advice  or  recommendations. 
However,  agencies  should  be  aware  that 
such  a  group  would  be  covered  by  the 
Act  when  an  agency  accepts  the  group's 
deliberations  as  a  source  of  consensus 
advice  or  recommendations; 

(j)  Any  meeting  initiated  by  a  group 
with  the  President  or  one  or  more 
Federal  official(s)  for  the  purpose  of 
expressing  the  group's  view,  provided 
that  the  President  or  Federal  official(s) 
does  not  use  the  group  recurrently  as  a 
preferred  source  of  advice  or 
recommendations; 

(k)  Meetings  of  two  or  more  advisory 
committee  or  subcommittee  members 
convened  solely  to  gather  information  or 
conduct  research  for  a  chartered 
advisory  committee,  to  analyze  relevant 
issues  and  facts,  or  to  draft  proposed 
position  papers  for  deliberation  by  the 
advisory  committee  or  a  subcommittee 
of  the  advisory  committee;  or 

(1)  Any  meeting  with  a  group  initiated 
by  the  President  or  one  or  more  Federal 
official(s)  for  the  purpose  of  exchanging 
facts  or  information. 

§  101-6.1005    Autborities  for  establishment 
of  advisory  committees. 

An  advisory  committee  may  be 
established  in  one  of  four  ways: 

(a)  By  law  where  the  Congress 
specifically  directs  the  President  or  an 
agency  to  establish  it; 

(b)  By  law  where  the  Congress 
authorizes  but  does  not  direct  the 
President  or  an  agency  to  establish  it.  In 


this  instance,  the  responsible  agency 
head  shall  follow  the  procedures 
provided  in  §  101-6.1007; 

(c)  By  the  President  by  Executive 
Order,  or 

(d)  By  an  agency  under  general 
agency  authority  in  Title  5  of  the  United 
States  Code  or  under  other  general 
agency-authorizing  law.  In  this  instance, 
an  agency  head  shall  follow  the 
procedures  provided  in  §  101-6.1007. 

§101-6.1006    [Reserved] 

§101-6.1007    Agency  procedures  for 
establishing  advisory  committees. 

(a)  When  an  agency  head  decides  that 
it  is  necessary  to  establish  a  committee, 
the  agency  must  consider  the  functions 
of  similar  committees  in  the  same 
agency  before  submitting  a  consultation 
to  GSA  to  ensure  that  no  duplication  of 
effort  will  occur. 

(b)  In  establishing  or  utilizing  an 
advisory  committee,  the  head  of  an 
agency  or  designee  shall  comply  with 
the  Act  and  this  subpart,  and  shall: 

(1)  Prepare  a  proposed  charter  for  the 
committee  which  includes  the 
information  listed  in  section  9(c)  of  the 
Act;  and 

(2)  Submit  a  letter  and  the  proposed 
charter  to  the  Secretariat  proposing  to 
establish  or  use,  reestablish,  or  renew 
an  advisory  committee.  The  letter  shall 
include  the  following  information: 

(i)  An  explanation  of  why  the 
committee  is  essential  to  the  conduct  of 
agency  business  and  in  the  public 
interest; 

(ii)  An  explanation  of  why  the 
committee's  functions  cannot  be 
performed  by  the  agency,  another 
existing  advisory  committee  of  the 
agency,  or  other  means  such  as  a  public 
hearing;  and 

(iii)  A  description  of  the  agency's  plan 
to  attain  balanced  membership.  For 
purposes  of  attaining  balance,  agencies 
shall  consider  for  membership 
interested  persons  and  groups  with 
professional  or  personal  qualifications 
or  experience  to  contribute  to  the 
fimctions  and  tasks  to  be  performed. 
This  should  be  construed  neither  to  limit 
the  participation,  nor  compel  the 
selection  of  any  particular  individual  or 
group  to  obtain  divergent  points  of  view 
that  are  relevant  to  the  business  of  the 
advisory  committee. 

(3)  Subcommittees  that  do  not 
function  independently  of  the  full  or 
parent  advisory  committee  need  not 
follow  the  requirements  of  paragraphs 
(b)(1)  and  (b)(2)  of  this  section. 
However,  they  are  subject  to  all  other 
requirements  of  the  Act. 


Federal  Register  /  Vol.  52.  No.  231  /  Wednesday.  December  2,  1987  /  Rules  and  Regulations     45931 


(4)  The  requirements  of  paragraphs 
(b)(1)  and  (b)(2)  of  this  section  shall 
apply  for  any  subcommittee  of  a 
chartered  advisory  committee,  whether 
its  members  are  drawn  in  whole  or  in 
part  from  the  full  or  parent  advisory 
committee,  which  functions 
independently  of  the  parent  advisory 
committee  such  as  by  making 
recommendations  directly  to  the  agency 
rather  than  for  consideration  by  the 
chartered  advisory  committee. 

(c)  The  Secretariat  will  review  the 
proposal  and  notify  the  agency  of  GSA's 
views  within  15  calendar  days  of 
receipt,  if  possible.  The  agency  head 
retains  final  authority  for  establishing  a 
particular  advisory  committee. 

(d)  The  agency  shall  notify  the 
Secretariat  in  writing  that  either 

(1)  The  advisory  committee  is  being 
established.  The  filing  of  the  advisory 
committee  charter  as  specified  in  §  101- 
6.1013  shall  be  considered  appropriate 
written  notification  in  this  instance.  The 
date  of  filing  constitutes  the  date  of 
establishment  or  renewal.  The  agency 
head  shall  then  comply  with  the 
provisions  of  §  101-6.1009  for  an 
established  advisory  committee;  or 

(2)  The  advisory  committee  is  not 
being  established.  In  this  instance,  the 
agency  shall  also  advise  the  Secretariat 
if  the  agency  head  intends  to  take  any 
further  action  with  respect  to  the 
proposed  advisory  committee. 

§101-6.1008    The  role  Of  GSA. 

(a)  The  functions  under  section  7  of 
the  Act  will  be  performed  for  the 
Administrator  by  the  Secretariat  The 
Secretariat  assists  the  Administrator  in 
prescribing  administrative  guidelines 
and  management  controls  for  advisory 
committees,  and  assists  other  agencies 
in  implementing  and  interpreting  these 
guidelines.  In  exercising  internal 
controls  over  the  management  and 
supervision  of  the  operations  and 
procedures  vested  in  each  agency  by 
section  8(b)  of  the  Act  and  by  §  101- 
6.1009  and  §  101-6.1017  of  this  rule, 
agencies  shall  conform  to  the  guidelines 
prescribed  by  GSA. 

(b)  The  Secretariat  may  request 
comments  from  agencies  on 
management  guidelines  and  policy 
issues  of  broad  interagency  interest  or 
application  to  the  Federal  advisory 
committee  program. 

(c)  In  advance  of  issuing  informal 
guidelines,  nonstatutory  reporting 
requirements,  and  administrative 
procedures  such  as  report  formats  or 
automation,  the  Secretariat  shall  request 
formal  or  informal  comments  from 
agency  Committee  Management 
Officers. 


§  101-6.1009    Responsibilities  of  any 
agency  head. 

The  head  of  each  agency  that  uses  one 
or  more  advisory  committees  shall 
ensure: 

(a)  Compliance  with  the  Act  and  this 
subpart; 

(b)  Issuance  of  administrative 
guidelines  and  management  controls 
which  apply  to  all  advisory  committees 
established  or  used  by  the  agency; 

(c)  Designation  of  a  Committee 
Management  Officer  who  shall  carry  out 
the  functions  specified  in  section  8(b)  of 
the  Act; 

(d)  Provision  of  a  written 
determination  stating  the  reasons  for 
closing  any  advisory  committee  meeting 
to  the  public; 

(e)  A  review,  at  least  annually,  of  the 
need  to  continue  each  existing  advisory 
committees,  consistent  with  the  public 
interest  and  the  purpose  of  functions  of 
each  committee; 

(f)  Rates  of  pay  are  justified  and 
levels  of  agency  support  are  adequate; 

(g)  The  appointment  of  a  Designated 
Federal  Officer  for  each  advisory 
committee  and  its  subcommittees; 

(h)  The  opportunity  for  reasonable 
public  participation  in  advisory 
committee  activities;  and 

(i)  That  the  number  of  committee 
members  is  limited  to  the  fewest 
necessary  to  accomplish  committee 
objectives. 

§101-6.1010    [Reserved] 

§101-6.1011    Responsibilities  of  the 
chairperson  of  an  independent  Presidential 
advisory  committee. 

The  chairperson  of  an  independent 
Presidential  advisory  committee  shall 
comply  with  the  Act  and  this  subpart 
and  shall: 

(a)  Consult  with  the  Administrator 
concerning  the  role  of  the  Designated 
Federal  Officer  and  Committee 
Management  Officer  and 

(b)  Fulfill  the  responsibilities  of  an 
agency  head  as  specified  in  paragraphs 
(d)  and  (h)  of  S  101-6.1009. 

§101-6.1012    [Reserved] 

§101-6.1013    Charter  filing  requirements. 

No  advisory  committee  may  operate, 
meet,  or  take  any  action  until  its  charter 
has  been  filed  as  follows: 

(a)  Advisory  committee  established, 
used,  reestablished,  or  renewed  by  an 
agency.  The  agency  head  shall  file — 

(1)  "The  charter  with  the  standing 
committees  of  the  Senate  and  the  House 
of  Representatives  having  legislative 
jurisdiction  of  the  agency; 

(2)  A  copy  of  the  filed  charter  with  the 
Library  of  Congress,  Exchange  and  Gift 
Division.  Federal  Documents  Section. 


Federal  Advisory  Committee  Desk, 
Washington.  DC  20540;  and 

(3)  A  copy  of  the  charter  indicating  the 
Congressional  filing  date,  with  the 
Secretariat. 

(b)  Advisory  committee  specifically 
directed  by  law  or  authorized  by  law. 
Procedures  are  the  same  as  in  paragraph 
(a)  of  this  section. 

(c)  Presidential  advisory  committee. 
When  either  the  President  or  the 
Congress  establishes  an  advisory 
committee  that  advises  the  President, 
the  responsible  agency  head  or,  in  the 
case  of  an  independent  Presidential 
advisory  committee,  the  President's 
designee  shall  file — 

(1)  The  charter  with  the  Secretariat; 

(2)  A  copy  of  the  filed  charter  with  the 
Library  of  Congress;  and 

(3)  If  specifically  directed  by  law,  a 
copy  of  the  charter  indicating  its  date  of 
filing  with  the  Secretariat,  with  the 
standing  committees  on  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  of  the  agency  or 
the  independent  Presidential  advisory 
committee. 

§101-6.1014    [Reserved] 

§101-6.1015    Advisory  committee 
Information  which  must  be  published  in  the 
Federal  Register. 

(a)  Committee  establishment, 
reestablishment,  or  renewal.  (1)  A 
notice  in  the  Federal  Register  is  required 
when  an  advisory  committee,  except  a 
committee  specifically  directed  by  law 
or  established  by  the  President  by 
Executive  Order,  is  established,  used, 
reestablished,  or  renewed.  Upon 
receiving  notification  of  the  completed 
review  from  the  Secretariat  in 
accordance  with  paragraph  (c)  of  §  101- 
6.1007,  the  agency  shall  publish  a  notice 
in  the  Federal  Register  that  the 
committee  is  being  established,  used, 
reestablished,  or  renewed.  For  a  new 
committee,  such  notice  shall  also 
include  statements  describing  the  nature 
and  purpose  of  the  committee  and  that 
the  committee  is  necessary  and  in  the 
public  interest 

(2)  Establishment  and  reestablishment 
notices  shall  appear  at  least  15  calendar 
days  before  the  committee  charter  is 
filed,  except  that  the  Secretariat  may 
approve  less  than  15  days  when 
requested  by  the  agency  for  good  cause. 
The  15-day  advance  notice  requirement 
does  not  apply  to  committee  renewals, 
notices  of  which  may  be  published 
concurrently  with  the  filing  of  the 
charter. 

(b)  Committee  meetings.  (1)  The 
agency  or  an  independent  Presidential 
advisory  committee  shall  publish  at 
least  15  calendar  days  prior  to  an 
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advisory  committee  meeting  a  notice  in 
the  Federal  Register,  which  includes: 

(i)  The  exact  name  of  the  advisory 
committee  as  chartered; 

(ii)  The  time,  date,  place,  and  purpose 
of  the  meeting; 

(iii)  A  summary  of  the  agenda;  and 

(ivj  A  statement  whether  all  or  part  of 
the  meeting  is  open  to  the  public  or 
closed,  and  if  closed,  the  reasons  why, 
citing  the  specific  exemptions  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552(b]]  as  the  basis  for  closure. 

(2)  In  exceptional  circumstances,  the 
agency  or  an  independent  Presidential 
advisory  committee  may  give  less  than 
15  days  notice,  provided  that  the 
reasons  for  doing  so  are  included  in  the 
committee  meeting  notice  published  in 
the  Federal  Register. 

§101-«.1016.    [Reservedl 

§  101-6.1017    Responslt>llities  of  tlw 
agency  Committee  Management  Officer. 

In  addition  to  implementing  the 
provisions  of  section  8(b)  of  the  Act,  the 
Committee  Management  Officer  will 
carry  out  all  responsibilities  delegated 
by  the  agency  head.  The  Committee 
Management  Officer  should  also  ensure 
that  section  10(b).  12(a)  and  13  of  the 
Act  are  implemented  by  the  agency  to 
provide  for  appropriate  recordkeeping. 
Records  include,  but  are  not  limited  to: 

(a)  A  set  of  approved  charters  and 
membership  lists  for  each  advisory 
committee; 

(b)  Copies  of  the  agency's  portion  of 
the  Annual  Report  of  Federal  Advisory 
Committees  required  by  paragraph  (b)  of 
§  101-6.1035; 

(c)  Agency  guidelines  on  committee 
management  operations  and  procedures 
as  maintained  and  updated;  and 

(d)  Agency  determinations  to  close 
advisory  committee  meetings  as 
required  by  paragraph  (c)  of  §  101- 
6.1023. 

§101-«.1018    [R«Mrv«dJ 

§101-4.1019    Duties  Of  ttie  Designated 
Federal  Officer. 

The  agency  head  or.  in  the  case  of  an 
independent  Presidential  advisory 
committee,  the  Administrator  shall 
designate  a  Federal  officer  or  employee, 
who  may  be  either  full-time  or 
permanent  part-time,  to  be  the 
Designated  Federal  Officer  for  each 
advisory  committee  and  its 
subconunittees.  who: 

(a)  Must  approve  or  call  the  meeting 
of  the  advisory  committee; 

(b)  Must  approve  the  agenda; 

(c)  Must  attend  the  meetings; 

(d)  Shall  adjourn  the  meetings  when 
such  adjournment  is  in  the  public 
interest;  and 


(e)  Chairs  the  meeting  when  so 
directed  by  the  agency  head. 

(f)  The  requirement  in  paragraph  (b)  of 
this  section  does  not  apply  to  a 
Presidential  advisory  committee. 

§101-6.1020    [Reserved] 

§  101-6.1021    Public  participation  in 
advisory  committee  nteetings. 

The  agency  head,  or  the  chairperson 
of  an  independent  Presidential  advisory 
conmiittee,  shall  ensure  that — 

(a)  Each  advisory  committee  meeting 
is  held  at  a  reasonable  time  and  in  a 
place  reasonably  accessible  to  the 
public; 

(b)  The  meeting  room  size  is  sufficient 
to  accommodate  advisory  committee 
members,  committee  or  agency  staff, 
and  interested  members  of  the  public; 

(c)  Any  member  of  the  public  is 
permitted  to  file  a  written  statement 
with  the  advisory  committee;  and 

(d)  Any  member  of  the  public  may 
speak  at  the  advisory  committee 
meeting  if  the  agency's  guidelines  so 
permit. 

§101-6.1022    [Reserved] 

§101-6.1023    Procedures  for  dosing  an    . 
advisory  committee  meeting. 

(a)  To  close  all  or  part  of  a  meeting, 
an  advisory  committee  shall  submit  a 
request  to  the  agency  head  or,  in  the 
case  of  an  independent  Presidential 
advisory  conmiittee,  the  Administrator, 
citing  the  specific  provisions  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552(b))  which  justify  the  closure. 
The  request  shall  provide  the  agency 
head  or  the  Administrator  sufficient 
time  to  review  the  matter  in  order  to 
make  a  determination  prior  to 
publication  of  the  meeting  notice 
required  by  §  101-6.101 5(b). 

(b)  The  general  counsel  of  the  agency 
or,  in  the  case  of  an  independent 
Presidential  advisory  committee,  the 
general  counsel  of  the  General  Services 
Administration  should  review  all 
requests  to  close  meetings. 

(c)  If  the  agency  head  or,  in  the  case 
of  an  independent  Presidential  advisory 
committee,  the  Administrator  agrees 
that  the  request  is  consistent  with  the 
provisions  in  the  Government  in  the 
Sunshine  Act  and  the  Federal  Advisory 
Committee  Act,  he  or  she  shall  issue  a 
determination  that  all  or  part  of  the 
meeting  be  closed. 

(d)  The  agency  head,  or  the 
chairperson  of  an  independent 
Presidential  advisory  committee,  shall: 

(1)  Make  a  copy  of  the  determination 
available  to  the  public  upon  request;  and 

(2)  State  the  reasons  why  all  or  part  of 
the  meeting  is  closed,  citing  the  specific 
exemptions  used  from  the  Government 


in  the  Sunshine  Act  in  the  meeting 
notice  published  in  the  Federal  Register. 

§101-6.1024    [Reserved] 

§101-6.1025    Requirement  for  maintaining 
minutes  of  advisory  committee  meetings. 

(a)  The  agency  head  or.  in  the  case  of 
an  independent  Presidential  advisory 
committee,  the  chairperson  shall  ensure 
that  detailed  minutes  of  each  advisory 
committee  meeting  are  kept.  The 
minutes  must  include: 

(1)  Time,  date,  and  place: 

(2)  A  list  of  the  following  persons  who 
were  present: 

(i)  Advisory  committee  members  and 

sta^; 
(ii)  Agency  employees;  and 
(iii)  Members  of  the  public  who 

presented  oral  or  written  statements; 

(3)  An  estimated  number  of  other 
members  of  the  public  present; 

(4)  An  accurate  description  of  each 
matter  discussed  and  the  resolution,  if 
any.  made  by  the  committee  of  such 
matter  and 

(5)  Copies  of  each  report  or  other 
document  received,  issued,  or  approved 
by  the  committee. 

(b)  The  chairperson  of  each  advisory 
committee  shall  certify  to  the  accuracy 
of  all  minutes  of  advisory  committee 
meetings. 

§101-6.1026    [Reserved] 

§101-6.1027    Termination  of  advisory 
committees. 

(a)  Any  advisory  committee  shall 
automatically  terminate  not  later  than  2 
years  after  it  is  established, 
reestablished,  or  renewed,  unless: 

(1)  Its  duration  is  otherwise  provided 
for  by  law; 

(2)  The  President  or  agency  head 
renews  it  prior  to  the  end  of  such  period; 
or 

(3)  The  President  or  agency  head 
terminates  it  before  that  time  by 
revoking  or  abolishing  its  establishment 
authority. 

(b)  If  an  agency  head  terminates  an 
advisory  committee,  the  agency  shall 
notify  the  Secretariat  of  the  effective 
date  of  termination. 

§101-6.1028    [Reserved] 

§  101-3.1029    Renewal  and  recfiartering  of 
advisory  committees. 

(a)  Advisory  committees  specifically 
directed  by  law: 

(1)  Whose  duration  extends  beyond  2 
years  shall  require  rechartering  by  the 
filing  of  a  new  charter  every  2  years 
after  the  date  of  enactment  of  Qie  law 
establishing  the  committee.  If  a  new 
charter  is  not  filed,  the  committee  is  not 
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terminated,  but  may  not  meet  or  take 
any  action. 

(2)  Which  would  terminate  under  the 
provisions  of  section  14  of  the  Act.  and 
for  which  renewal  would  require 
reauthorization  by  law,  may  be 
reestablished  by  an  agency  provided 
that  the  agency  complies  under  general 
agency  authority  with  the  provisions  of 
§  101-6.1007. 

(b)  Advisory  committees  established 
by  the  President  may  be  renewed  by 
appropriate  action  of  the  President  and 
the  filing  of  a  new  charter. 

(c)  Advisory  committees  authorized 
by  law  or  established  or  used  by  an 
agency  may  be  renewed,  provided  that 
at  least  30  but  not  more  than  60  days 
before  the  committee  terminates,  an 
agency  head  who  intends  to  renew  a 
committee  complies  with  the  provisions 
of  §  101-6.1007. 

§101-6.1030    [Reserved] 

§  101-6.1031    Amendments  to  advisory 
committee  charters. 

(a)  Committees  specifically  directed 
by  law  or  authorized  by  law;  or 
established  by  the  President.  The 
agency  head  shall  be  responsible  for 
ensuring  that  any  minor  technical 
changes  made  to  current  charters  are 
consistent  with  the  relevant  statute  or 
Executive  Order.  When  the  Congress  by 
law,  or  the  President  by  Executive 
Order,  changes  the  authorizing  language 
which  has  been  the  basis  for 
establishing  an  advisory  committee,  the 
agency  head,  or  the  chairperson  of  an 
independent  Presidential  advisory 
committee,  shall: 

(1)  Amend  those  sections  of  the 
current  charter  affected  by  the  new  law 
or  Executive  Order;  and 

(2)  File  the  amended  charter  as 
specified  in  §  101-6.1013. 

(b)  Committees  established  or  used  by 
an  agency.  The  charter  of  an  advisory 
committee  established  under  general 
agency  authority  may  be  amended  when 
an  agency  head  determines  that  the 
existing  charter  no  longer  accurately 
reflects  the  objectives  or  functions  of  the 
committee.  Changes  may  be  minor,  such 
as  revising  the  name  of  the  advisory 
committee,  or  modifying  the  estimated 
number  or  frequency  of  meetings. 
Changes  may  also  be  major  such  as 
those  dealing  with  the  objectives  or 
composition  of  the  committee.  The 
agency  head  retains  final  authority  for 
amending  the  charter  of  an  advisory 
committee.  Amending  any  existing 
advisory  committee  charter  does  not 
constitute  renewal  of  the  committee 
under  §  101-6.1029. 

(1)  To  make  a  minor  amendment  to  a 
committee  charter,  an  agency  shall: 


(i)  Amend  the  charter  language  as 
necessary,  and 

(ii)  File  the  amended  charter  as 
specified  in  §  101-6.1013. 

(2)  To  make  a  major  amendment  to  a 
committee  charter,  an  agency  shall: 

(i)  Amend  the  charter  language  as 
necessary: 

(ii)  Submit  the  proposed  amended 
charter  with  a  letter  to  the  Secretariat 
requesting  GSA's  views  on  the  amended 
language,  along  with  an  explanation  of 
the  purpose  of  the  changes  and  why 
they  are  necessary.  The  Secretariat  will 
review  the  proposed  changes  and  notify 
the  agency  of  GSA's  views  within  15 
calendar  days  of  the  request,  if  possible; 
and 

(iii)  File  the  amended  charter  as 
specified  in  §  101-6.1013. 

§101-6.1032    [Reserved] 

§  101-6.1033    Compensation  and  expense 
reimbursement  of  advisory  committee 
mentbers,  staffs  and  consultants. 

(a)  Uniform  pay  guidelines  for 
members  of  an  advisory  committee. 
Nothing  in  this  subpart  shall  require  an 
agency  head  to  provide  compensation, 
unless  otherwise  provided  by  law.  to  a 
member  of  an  advisory  committee. 
However,  when  compensation  is 
deemed  appropriate  by  an  agency,  it 
shall  fix  the  pay  of  the  members  of  an 
advisory  committee  to  the  daily 
equivalent  of  a  rate  of  the  General 
Schedule  in  5  U.S.C.  5332  unless  the 
members  are  appointed  as  consultants 
and  compensated  under  5  U.S.C.  3109.  In 
determining  an  appropriate  rate  of  pay 
for  the  members,  an  agency  shall  give 
consideration  to  the  significance,  scope, 
and  technical  complexity  of  the  matters 
with  which  the  advisory  committee  is 
concerned  and  the  qualifications 
required  of  the  members  of  the  advisory 
committee.  An  agency  may  not  fix  the 
pay  of  the  members  of  an  advisory 
committee  at  a  rate  higher  than  the  daily 
equivalent  of  the  maximum  rate  for  a 
GS-15  under  the  General  Schedule, 
unless  a  higher  rate  is  mandated  by 
statute,  or  the  head  of  the  agency  has 
personally  determined  that  a  higher  rate 
of  pay  under  the  General  Schedule  is 
justified  and  necessary.  Such  a 
determination  must  be  reviewed  by  the 
head  of  the  agency  annually.  Under  this 
subpart,  an  agency  may  not  fix  the  pay 
of  the  members  of  an  advisory 
committee  at  a  rate  of  pay  higher  than 
the  daily  equivalent  of  a  rate  for  a  GS- 
18.  as  provided  in  5  U.S.C.  5332. 

(b)  Pay  for  staff  members  of  an 
advisory  committee.  An  agency  may  fix 
the  pay  of  each  advisory  committee  staff 
member  at  a  rate  of  the  General 
Schedule  in  which  the  Staff  member's 


position  would  appropriately  be  placed 
(5  U.S.C.  Chapter  51).  An  agency  may 
not  fix  the  pay  of  a  staff  member  at  a 
rate  higher  than  the  daily  equivalent  of 
the  maximum  rate  for  GS-15.  unless  the 
agency  head  has  determined  that  under 
the  General  Schedule  the  staff  member's 
position  would  appropriately  be  placed 
at  a  grade  higher  than  GS-15.  This 
determination  must  be  reviewed 
armually  by  the  agency  head. 

(1)  In  establishing  rates  of 
compensation,  the  agency  head  shall 
comply  with  any  applicable  statutes, 
regulations.  Executive  Orders,  and 
administrative  guidelines. 

(2)  A  staff  member  who  is  a  Federal 
employee  shall  serve  with  the 
knowledge  of  the  Designated  Federal 
Officer  and  the  approval  of  the 
employee's  direct  supervisor.  If  a  non- 
Federal  employee,  the  staff  member 
shall  be  appointed  in  accordance  with 
applicable  agency  procedures,  following 
consultation  with  the  advisory 
committee. 

(c)  Pay  for  consultants  to  an  advisory 
committee.  An  agency  shall  fix  the  pay 
of  a  consultant  to  an  advisory 
committee  after  giving  consideration  to 
the  qualifications  required  of  the 
consultant  and  the  significance,  scope, 
and  technical  complexity  of  the  work. 
The  compensation  may  not  exceed  the 
maximum  rate  of  pay  authorized  by  5 
U.S.C.  3109,  and  shall  be  in  accordance 
with  any  applicable  statutes, 
regulations.  Executive  Orders  and 
administrative  guidelines. 

(d)  Gratuitous  services.  In  the  absence 
of  any  special  limitations  applicable  to  a 
specific  agency,  nothing  in  this  subpart 
shall  prevent  an  agency  from  accepting 
the  gratuitous  services  of  an  advisory 
committee  member,  staff  member,  or 
consultant  who  agrees  in  advance  to 
serve  without  compensation. 

(e)  Travel  expenses.  Advisory 
committee  members  and  staff  members, 
while  engaged  in  the  performance  of 
their  duties  away  from  their  homes  or 
regular  places  of  business,  may  be 
allowed  travel  expenses,  including  per 
diem  in  lieu  of  subsistence,  as 
authorized  by  section  5703  of  Title  5, 
United  States  Code,  for  persons 
employed  intermittently  in  the 
Government  service. 

(f)  Services  for  handicapped 
members.  While  performing  advisory 
committee  duties,  an  advisory 
committee  member  who  is  blind  or  deaf 
or  who  qualifies  as  a  handicapped 
individual  may  be  provided  services  by 
a  personal  assistant  for  handicapped 
employees  if  the  member: 

(1)  Qualifies  as  a  handicapped 
individual  as  defined  by  section  501  of 
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the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794);  and 

(2)  Does  not  otherwise  qualify  for 
assistance  under  5  U.S.C.  3102  by  reason 
of  being  an  employee  of  an  agency. 

(g)  Exclusions.  (1)  Nothing  in  this 
section  shall  prevent  any  person  who 
(without  regard  to  his  or  her  service 
with  an  advisory  committee)  is  a  full- 
time  Federal  employee  from  receiving 
compensation  at  a  rate  which  he  or  she 
otherwise  would  be  compensated  as  a 
full-time  Federal  employee. 

(2)  Nothing  in  this  section  shall 
prevent  any  person  who  immediately 
before  his  or  her  service  with  an    i 
advisory  committee  was  a  full-time 
Federal  employee  from  receiving 
compensation  at  the  rate  at  which  he  or 
she  was  compensated  as  a  full-time 
Federal  employee. 

(3)  Nothing  in  this  section  shall  affect 
a  rate  of  pay  or  a  limitation  on  a  rate  of 
pay  that  is  specifically  established  by 
law  or  a  rate  of  pay  established  under 
the  General  Schedule  classification  and 


pay  system  in  chapter  51  and  chapter  53 
of  Title  5.  United  States  Code. 

§  101-6.1034    [Reserved] 

§  1 01  -6. 1 035    Reports  required  for 
advisory  committees. 

(a)  Within  one  year  after  a 
Presidential  advisory  committee  has 
submitted  a  public  report  to  the 
President,  the  President  or  his  delegate 
will  prepare  a  follow-up  report  to  the 
Congress  detailing  the  disposition  of  the 
committee's  recommendations  in 
accordance  with  section  6(b)  of  the  Act; 

(b)  The  President's  annual  report  to 
the  Congress  shall  be  prepared  by  GSA 
based  on  reports  filed  on  a  fiscal  year 
basis  by  each  agency  consistent  with 
the  information  specified  in  section  6(c) 
of  the  Act.  Reports  from  agencies  shall 
be  consistent  with  instructions  provided 
annually  by  the  Secretariat.  This  report 
has  been  cleared  in  accordance  with 
FIRMR  201^5.6  in  41  CFR  Chapter  201 
and  assigned  interagency  report  control 
number  0304-GSA-XX. 


(c)  In  accordance  with  section  10(d)  of 
the  Act.  advisory  committees  holding 
closed  meetings  shall  issue  reports  at 
least  annually,  setting  forth  a  summary 
of  activities  consistent  with  the  policy  of 
Section  552(b)  of  Title  5,  United  States 
Code. 

(d)  Subject  to  section  552  of  Title  5. 
United  States  Code,  eight  copies  of  each 
report  made  by  an  advisory  committee, 
including  any  report  on  closed  meetings 
as  specified  in  paragraph  (c)  of  this 
section,  and.  where  appropriate, 
background  papers  prepared  by 
consultants,  shall  be  filed  with  the 
Library  of  Congress  as  required  by 
section  13  of  the  Act,  for  public 
inspection  and  use  at  the  location 
specified  in  paragraph  (a)(2)  of  §  101- 
6.1013. 

Dated:  November  24, 1987. 
T.C.  Golden, 

Administrator  of  General  Services. 
(PR  Doc.  87-27776  Filed  12-1-87;  8:45  am] 
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Vol.  52.  No.  232 

Thursday,  December  3.  1987 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appiicabiiity  and  legal  effect,  most 
of  which  are  keyed  to  and  codWed  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  85 
[Docket  No.  87-137] 

Official  PseudoraMes  Tests 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA, 
action;  Final  rule. 

summary:  We  are  amending  the 
pseudorabies  regulations  by  adding  the 
Latex  Agglutination  Test  to  the  list  of 
official  tests  for  pseudorabies.  This  is 
necessary  to  permit  faster  diagnostic 
testing  and  help  reduce  pseudorabies  in 
the  United  States. 
EFFECTIVE  date:  January  4, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Robert  R.  Ormiston,  Program 
Planning  Staff,  VS,  APHIS.  USDA,  Room 
846,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  301-436- 
8378. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  Part  85 
(referred  to  below  as  the  regulations) 
govern  the  interstate  movement  of  swine 
and  other  livestock  (cattle,  sheep,  goats) 
to  help  prevent  the  spread  of 
pseudorabies. 

On  September  11, 1987,  we  published 
in  the  Federal  Register  (52  FR  34391- 
34392,  Docket  Number  87-076),  a 
document  proposing  to  amend  S  85.1  by 
adding  the  Latex  Agglutination  Test 
(LAT)  to  the  list  of  official  tests  for 
pseudorabies.  Our  proposal  invited  the 
submission  of  written  comments,  which 
were  required  to  be  postmariced  or 
received  on  or  before  September  28, 
1987.  We  received  one  comment  from 
the  Ohio  Department  of  Agriculture; 
however,  its  comment  does  not  address 


our  proposed  rule.  Based  on  the 
rationale  set  forth  in  the  proposal,  we 
are  adopting  the  provisions  of  the 
proposal  as  a  final  rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

This  action  only  provides  for  the  use 
of  an  additional  official  pseudorabies 
test  as  an  option  for  determining 
whether  an  animal  is  infected  with  the 
disease.  The  testing  requirements  for 
pseudorabies  will  not  change.  Morever, 
use  of  the  LAT  will  not  affect  the  market 
price  for  swine.  Although  faster  testing 
may  change  the  date  of  sale,  the 
economic  effect  upon  swine  owners  will 
not  be  significant.  Nor  will  the  economic 
effect  upon  laboratories  that  wish  to  use 
the  LAT  be  significant.  Although  the 
cost  of  this  test  may  be  more  than  other 
official  tests  for  pseudorabies.  using  it 
will  result  in  faster  diagnostic  testing. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 


List  of  Subjects  in  9  CFR  Fart  85 

Animal  diseases.  Livesfock  and 
livestock  products,  Pseudorabies, 
Quarantine.  Transportation. 

PART  85— PSEUDORABIES 

Accordingly.  9  CFR  Part  85  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  85 
continues  to  read  as  follows: 

Autlwiity:  21  U.S.C.  111.  112. 113, 115. 117. 
120, 121, 123-126. 134b.  134f;  7  CFR  2.17,  2.51. 
and  371.2(d). 

§85.1    [Amended] 

2.  In  §  85.1,  the  definition  of  "Official 
pseudorabies  test"  is  amended  by 
changing  "and  4.  Enzyme-Linked 
Immunosorbent  Assay  (ELISA)  Test.'" 
to  read  "4.  Enzyme-Linked 
Immunosorbent  Assay  (ELISA)  Test; 
and  5.  Latex  Agglutination  Test  (LAT).^" 
and  the  text  of  footnote  3  remains 
unchanged. 

Done  in  Washington,  DC  on  this  30th  day 
of  November  1987. 

Donald  Houston, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  87-27796  Filed  12-2-87;  8:45  am] 

BILUNG  CODE  3410-34-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1213 

Release  of  Information  to  News  and 
Information  Media 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  NASA  is  revising  14  CFR  Part 
1213,  "Release  of  Information  to  News 
and  Information  Media."  to  update  the 
reporting  procedures  and  officials 
authorized  to  release  and  approve 
release  of  information.  This  rule 
establishes  NASA  policy, 
responsibilities,  and  procedures  for  the 
release  of  information  concerning  NASA 
programs  and  activities  to  news  and 
information  media.  The  intended  effect 
of  this  action  is  to  respond  the  mandate 
in  NASA's  authorizing  legislation  in 
which  the  Congress  has  instructed  the 
agency  to  provide  for  the  widest 
practicable  and  appropriate 
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dissemination  of  information  concerning 
its  activities  and  the  results. 
EFFECTIVE  DATE:  December  3. 1987., 
AOORESS:  Media  Services  Division.. 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  McCulla.  (202)  453-8398. 
SUPPLEMENTARY  INFORMATION:  This 
revision  updates  resporting  procedures 
and  officials  authorized  to  release  and 
approve  release  of  information.  Since 
this  involves  administrative  and 
editorial  management  decisions  and 
procedures,  no  public  comment  period  is 
required. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that 

1.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  since  it 
will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

2.  This  rule  is  not  a  major  rule  as 
defmed  in  Executive  Order  12291. 

List  of  Subjects  in  14  CFR  Part  1211 

News  media,  Administration  practice 
and  procedure. 

For  reasons  set  out  in  the  Preamble.  14 
CFR  Part  1213  is  revised  to  read  aa 
follows: 

PART  1213— RELEASE  OF 
INFORMATION  TO  NEWS  AND 
INFORMATION  MEDIA 


1213.100 
1213.101 
1213.102 
1213.103 


Scope. 
Policy. 

Responsibility. 

Procedures  for  issuance  of  news 
releases. 

1213.104  Procedures  for  news  release! 
coordination  and  concurrence.      I 

1213.105  Interviews. 

1213.106  Audiovisual  material. 

1213.107  International  news  releases. 
1213.106    Security. 

Authority.  42  U.S.C.  2473(a)  (3)  and  NSDD- 
B4.  "Safeguarding  National  Security 
Information." 

§1213.100    Scop*. 

This  Part  1213  sets  forth  the  policy 
governing  the  release  of  information  in 
any  form  to  news  and  information 
media.  Not  included  is  the  release  of 
scientific  and  technical  information  to 
scientific  and  technical  journals  and 
audiences. 


91213.101    PoNcy. 

(a)  Consistent  with  NASA  statutory 
responsibility.  NASA  will  "*  *  * 
provide  for  the  widest  practicable  and 
appropriate  dissemination  of 
information  concerning  its  activities  and 
the  results  thereof.  *  *  *" 


(b)  Release  of  information  concerning 
NASA  activities  and  the  results  will  be 
made  promptly,  factually  and 
completely.  Exceptions  include  that 
information  whch  may  be  exempt  from 
disclosure  under  the  "Freedom  of 
Information  Act"  (5  U.S.C.  552,  as 
amended)  (14  CFR  Part  1212).  For 
classified  DoD  missions  on  the  Naitonal 
Space  Transportation  System  (NSTS). 
release  of  information  concerning  NASA 
activities  will  be  restricted  by  the  STS 
Security  Classification  Guide.  In 
addition,  information  concerning  the 
survivability/vulnerability  of  the  NSTS 
may  be  classified  for  all  NSTS 
operations. 

(c)  NASA  will  respond  promptly  to 
queries  from  the  information  media  and 
industry,  and  cooperate  with  contractors 
in  their  release  of  NASA  related 
informational  material  including 
advertising. 

(d)  NASA  officials  may  participate' in 
interviews  and  speak  for  the  Agency  in 
areas  of  their  assigned  responsibility. 

S  1213.102    Responsibiltty. 

(a)  The  Associate  Administrator  for 
Communications  is  responsible  for  the 
development  and  overall  administration 
of  an  integrated  agencywide 
communications  program  and 
determines  whether  the  specific 
information  is  to  be  released.  The 
Associate  Administrator  for 
Communications  will: 

(1)  Direct  and  coordinate  all 
Headquarters  and  agencywide  public 
information  activities. 

(2)  Direct  and  coordinate  all 
agencywide  news-oriented  audiovisual 
activities. 

(b)  In  accordance  with  S  1213.104,  the 
Public  Affairs  Officers  assigned  to 
Headquarters  Program  and  Staff  Offices 
are  responsible  for  developing  plans  and 
coordinating  all  public  information 
activities  covering  their  respective 
programs  at  Headquarters  and  in  the 
field. 

(c)  In  accordance  with  S  1213.104, 
Directors  of  Field  Installations,  through 
their  Public  Affairs  Officers,  are 
responsible  for  initiating  and  obtaining 
concurrences  for  information  programs 
and  public  releases  issued  by  their 
respective  installation  and  component 
installations. 

(d)  The  requirements  of  this  section  do 
not  apply  to  the  Office  of  Inspector 
General  (IG)  regarding  IG  activities. 

S  1213.103    Procedures  for  issuance  of 
news  releasa*. 

(a)  All  Headquarters  news  releases 
will  be  issued  by  the  Office  of 
Communications,  Media  Services 
Division. 


(b)  Directors  of  Field  Installations, 
through  their  Public  Affairs  Officer,  may 
release  information  for  which  that  field 
installation  is  the  primary  or  sole 
source,  i.e.,  launch,  mission,  and 
planetary  encounter  commentary; 
telephone  recorded  messages;  status 
reports;  and  releases  of  local  or  regional 
interest.  Release  of  information  that  has 
national  significance  will  be  coordinated 
with  the  Associate  Administrator  for 
Communications.  Material  received 
from  contractors  prior  to  its  public 
release  may  be  reviewed  for  technical 
accuracy  at  the  contracting  installation. 

(c)  The  requirements  of  this  section  do 
not  apply  to  the  Office  of  Inspector 
General  regarding  IG  activities. 

$1213.104    Procedures  for  news  release 
coordination  and  concurrence. 

(a)  General.  All  organizational 
elements  of  NASA  involved  in  preparing 
and  issuing  NASA  news  releases  are 
responsible  for  proper  coordination  and 
obtaining  concurrences  and  clearances 
prior  to  issuance  of  the  news  release. 
Such  coordination  will  be  accomplished 
through  the  Associate  Administrator  for 
Communications,  NASA  Headquarters. 

(b)  Headquarters-field  (1)  The 
Headquarters  Office  of  Communications 
will  release  information  after  obtaining 
all  necessary  concurrences  and 
clearances  from  the  appropriate 
Program  or  Staff  Office.  Field 
installations  will  obtain  clearances  from 
the  appropriate  Institutional  Program  or 
Staff  Office. 

(2)  Headquarters  issuance  of  a  news 
release  bearing  on  a  field  installation 
will  be  coordinated  with  the  installation 
through  the  appropriate  Institutional 
Program  Office/Public  Affairs  Officer, 
Associate  Administrator  for 
Communications,  or  Director.  Media 
Services  Division.  If  Headquarters  is  the 
issuing  agency  for  a  release  for  which 
the  primary  source  is  an  installation,  the 
Office  of  Communications  will  keep  the 
installation  fully  informed. 

(3)  If  the  Office  of  Communications 
changes,  delays,  or  cancels  a  release 
proposed  for  issuance  by  a  field 
installation,  the  installation  and  the 
appropriate  Institutional  Program  Office 
affected  will  be  notified  of  the  reasons 
for  the  action. 

(c)  Field-other.  A  release  originating 
in  one  field  installation  that  involves  the 
activities  of  another  installation 
(including  headquarters)  will  not  be 
issued  until  the  concurrences  of  all 
installations  and  appropriate 
Institutional  Program  Offices  concerned 
have  been  obtained.  The  originating 
installation  is  responsible  for  arranging 
a  mutually  acceptable  release  time. 
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(d)  Simultaneous  release.  Where  a 
release  is  to  be  simultaneously  issued, 
whether  by  Headquarters,  a  field 
installation.  industry-NASA,  or 
university-NASA,  it  will  be  so  stated  on 
the  news  release.  Simultaneous  release 
will  be  coordinated  by  the  Headquarters 
Director.  Media  Services  Division. 

(e)  Date  lines.  Out-of-town  date  lines 
will  not  be  used  on  releases  issued  by 
Headquarters  except  in  the  case  of  an 
advance  release  of  a  speech  text 
intended  for  regional  distribution  in  the 
area  where  the  speech  will  be  delivered. 

(f)  Exchange  of  releases.  All  Agency 
releases  will  be  exchanged 
electronically  with  all  field  installations 
by  the  Headquarters  newsroom.  The  full 
text  of  important  releases,  regardless  of 
source,  which  may  generate  unusual 
interest  and  queries  shall  be  sent  by 
electronic  mail  or  telephoned  to  all 
interested  installations  and 
Headquarters  in  advance  of  release  time 
to  enable  public  information  officers  to 
respond  intelligently  to  queries  arising 
locally. 

(g)  Exchange  of  communication 
activities.  All  field  installations  will 
exchange  information  with  the 
appropriate  Headquarters  Public  Affairs 
Officers  concerning  news  events  and 
releases.  Immediate  notification  will  be 
made  to  Headquarters  and  any 
impacted  installation  of  events  or 
situations  that  will  make  news, 
particularly  of  a  negative  nature. 

(h)  The  requirements  of  this  section  do 
not  apply  to  the  Office  of  Inspector 
General  regarding  IG  activities. 

§1213.105    Interviews. 

(a)  NASA  personnel  will  respond 
promptly  to  requests  to  media 
representatives  for  information  or 
interviews. 

(b)  Normally,  requests  for  interviews 
with  NASA  officials  will  be  made 
through  the  appropriate  Public  Affairs 
Office.  However,  journalists  will  have 
direct  access  to  those  NASA  officials 
they  seek  to  interview. 

(c)  Information  given  to  the  press  will 
be  on  an  "on-the-record"  basis  only  and 
attributable  to  the  person(s)  making  the 
remarks.  Any  NASA  employee 
providing  material  to  the  press  will 
identify  himself/herself  as  the  source. 

(d)  Any  attempt  by  news  media 
representatives  to  obtain  classified 
information  will  be  reported  through  the 
Headquarters  Office  of  Communications 
or  Installation  Public  Affairs  Office  to 
the  Installation  Security  Office.  The 
knowing  disclosure  of  classified 
information  to  unauthorized  individuals 
will  be  cause  for  disciplinary  actions 
against  the  NASA  employee  involved. 


(e)  Public  information  volunteered  by 
a  NASA  official  will  not  be  considered 
exclusive  to  any  one  media  source  and 
will  be  made  available  to  other  sources, 
if  requested. 

(f)  For  a  DoD  classified  operation,  all 
inquiries  concerning  this  activity  will  be 
responded  to  by  the  designated  DoD 
officer. 

§1213.106    Audiovtsual  malMlaL 

(a)  NASA's  central  repository  of 
audiovisual  material  will  be  available  to 
the  information  media  and  to  all  NASA 
installations. 

(b)  Field  installations  will  provide 
NASA  Headquarters  with: 

(1)  Selected  prints  and  original  or 
duplicate  negatives  of  news-oriented 
photographs  generated  within  their 
respective  areas. 

(2)  Selected  color  motion  picture 
footage  (prints)  which,  in  the  opinion  of 
the  installation,  would  be  appropriate 
for  use  as  features  in  programs. 

(3)  Audio  and/or  video  tapes  of 
significant  news  developments  and 
other  events  of  historical  or  public 
information  interest 

(4)  For  DoD  classified  operations,  all 
audiovisual  material  of  or  related  to  the 
classified  operation  will  be  reviewed 
and  deemed  releasable  by  the 
designated  DoD  officer. 


§1213.107   intemationalMwsi 

(a)  All  releases  of  information 
involving  NASA  activities  or  views 
affecting  another  country  or  an 
international  organization  require  prior 
coordination  with  the  International 
Relations  Division,  Office  of  External 
Relations,  through  the  Public  Affairs 
Officer  assigned  to  that  division. 

(b)  NASA  field  installations  and 
Headquarters  offices  will  report  all 
visits  proposed  by  representatives  (rf 
foreign  news  media  to  the  Public  Affairs 
Officer  for  the  International  Relations 
Division,  NASA  Headquarters. 

(c)  Safeguards  intended  to  control 
access  to  classified  information, 
materials,  or  facilities  and  provisions  to 
protect  the  NSTS  as  a  national  resource 
will  not  be  diminished  in  providing 
assistance  to  foreign  or  U.S.  news 
representatives. 

§1213.108    Security. 

It  is  the  responsibility  of  each  Public 
Affairs  Officer  to  implement  the  STS 
Security  Classification  Guide  for  each 
DoD  classified  operation  on  the  NSTS. 
Guidance  for  this  implementation  will 
be  provided  in  the  joint  NASA  and 
USAF  Public  Affairs  plan  for  each 
mission.  In  addition,  each  NASA 
installation  involved  in  the  NSTS  will 
have  information  concerning  the 


protection  of  the  NSTS  as  a  national 

resource.  This  category  of  information, 

including  NSTS  survivability/ 

vulnerability  data,  may  be  classified. 

Therefore,  all  questions  regarding 

security  classification  will  be  resolved 

by  the  appropriate  security 

classification  officer  at  any  NASA 

installation  or  by  the  designated  DoD 

security  officer  for  DoD  classified 

information. 

November  25. 1987. 

James  C  Fletcher, 

Administrator. 

|FR  Doc.  87-27768  Filed  12-2-87;  8:45  am| 

BILUNG  CODE  7S10-01-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[Docket  No.  C-3220] 

New  Medical  Technlqiies,  Inc.; 
Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Mystic,  Connecticut  manufacturer  and 
distributor  of  countertop  water  distillers 
from  misrepresenting  that  the  devices 
are  approved  or  endorsed  by  any  person 
or  organization  and  from  making  false 
and  unsubstantiated  claims  concerning 
their  ability  to  remove  contaminants  and 
impurities  from  water.  Respondent  is 
required,  for  three  years,  to  maintain  the 
material  to  substantiate  their  claims. 

DATE:  Complaint  and  Order  issued 
November  18. 1987  •. 

FOR  FURTHER  INFORMATION  CONTACT 

FTC/S-4002.  Joel  Winston.  Washington. 
DC  20580.  (202)  326-3153. 

SUPPLEMENTARY  INFORMATION:  On 

Tuesday,  June  16, 1987.  there  was 
published  in  the  Federal  Register.  52  FR 
22789,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  New 
Medical  Techniques.  Inc..  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  order. 


■  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commtssian's  Public 
Reference  Branch.  H-130. 6th  Street  a  Pennsylvania 
Avenue.  NW..  Washington.  OC  20S80. 
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A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding  as  to  New  Medical 
Techniques,  Inc. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  follows:  Subpart— 
Advertising  Falsely  Or  Misleadingly; 
Section  13.10  Advertising  falsely  or 
misleadingly;  S  13.85  Government 
approval,  action,  connection  or 
standards;  S  13.85-70  Tests  and        ' 
investigations:  §  13.85-75  Use;  S  13.170 
Qualities  or  properties  of  products  or 
service;  §  13.170-16  Cleansing,  purifying 
§  13.170-70  Preventive  or  protective; 
§  13.205  Scientific  or  other  relevant 
facts;  §  13.210  Scientific  tests.  Subpart — 
Corrective  Actions  And /Or 
Requirements:  S  13.533  Corrective 
actions  and/or  requirements;  §  13.533-10 
Corrective  advertising:  §  13.533-20 
Disclosures;  §  13.533-40  Furnishing 
information  to  media;  §  13.533-45 
Maintain  records;  §  13.533-45{a) 
Advertising  substantiation;  §  13.533-50 
Maintain  means  of  communication. 
Subpart — Misrepresenting  Oneself  And 
Goods — Goods:  Section  13.1632 
Government  endorsement  or 
recommendation;  §  13.1710  Qualities  or 
properties;  §  13.1730  Results;  S.13.1740 
Scientific  or  other  relevant  facts. 

List  of  Subjects  in  16  CFR  Part  13 

Water  distillers.  Water  purification 
devices.  Trade  practices. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 

applies  sec.  5,  38  Stat.  719,  as  amended:  15 

U.S.C.  45) 

Emily  H.  Rock. 

Secretary. 

[FR  Doc.  87-27789  Filed  12-2-87:  8:45  am] 

WLUNG  CODE  87$(H>1-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  74 


[Docket  Na  UC-OSIO] 

Listing  of  Color  Additives  for  Coloring 
Contact  Lenses;  Confirmation  of 
Effective  Date  for  D&C  Yellow  Na  10 

AOENCV:  Food  and  Drug  Administration. 
action:  Final  rule;  confirmation  of 
effective  date. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  September  3, 1987,  for 
the  final  rule  that  amended  the  color 
additive  regulations  to  provide  for  the 
safe  use  of  D&C  Yellow  No.  10  as  a  color 
additive  in  contact  lenses. 
EFFECTIVE  DATE:  Effective  date 
confirmed:  September  3. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  W.  Lipien,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  3, 1987  (52  FR 
28688),  FDA  amended  21  CFR  Part  74  by 
adding  a  new  S  74.3710  (21  CFR  74.3710) 
to  provide  for  the  safe  use  of  D&C 
Yellow  No.  10  as  a  color  additive  in 
contact  lenses. 

FDA  gave  interested  persons  until 
September  2, 1987,  to  file  objections  or 
requests  for  a  hearing  on  this 
amendment.  The  agency  received  no 
objections  or  requests  for  a  hearing. 
Therefore.  FDA  concludes  that  the  final 
rule  published  in  the  Federal  Register  of 
August  3. 1987,  should  be  confirmed. 

List  of  Subjects  in  21  CFR  Part  74 

Color  additives,  Cosmetics,  Drugs, 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  701,  706. 
52  Stat.  1055-1056  as  amended.  74  Stat. 
399-407  as  amended  (21  U.S.C.  371.  376)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  notice  is  given  that  no 
objections  or  requests  for  a  hearing 
were  filed  in  response  to  the  August  3, 
1987,  final  rule.  Accordingly,  the 
amendment  promulgated  thereby 
became  effective  September  3. 1987. 

Dated:  November  27, 1987. 
lohB  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Doc.  87-27810  Filed  12-2-87;  3:02  pm], 

WLUNQ  COOE  4160-01-M 


DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Army 
32  CFR  Part  536 

Claims  Against  ttie  United  States 
agency:  Department  of  the  Army,  DoD. 


ACTION:  Final  rule. 


summary:  The  Department  of  the  Army 
announces  a  revision  of  the  regulatory 
provisions  controlling  the  processing 
and  settlement  of  administrative  claims 


filed  against  the  Army.  The  revision  is 
necessary  because  of  the  pubHcation  of 
a  revised  regulation.  AR  27-20  (10  July 
1987)  (Claims),  effective  10  August  1987. 
This  revision  will  inform  third  parties  of 
the  procedures  controlling  the 
processing  and  settlement  of  these 
administrative  claims  by  the  Army. 
EFFECTIVE  DATE:  December  3. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  A.  Mounts.  Jr..  Deputy 
Director,  U.S.  Army  Claims  Service, 
Office  of  The  Judge  Advocate  General, 
Fort  Meade.  Maryland  20755-5360.  (301) 
677-7622. 
SUPPLEMENTARY  INFORMATION:  A 

redesignation  table  has  been  provided 
to  implement  a  more  uniform  numbering 
system.  The  revision  to  Part  536 
provides  a  more  simplified  designation 
of  claims  authorities  and  notes  a  new 
technical  supervision  change.  It  provides 
guidance  for  structured  settlements.  The 
revision  also  notes  the  granting  to  area 
claims  offices  of  authority  to  disapprove 
certain  claims  presented  for  $15,000  or 
less. 

Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  the  Army  has  classified  this 
action  as  non-major.  The  effect  of  the 
final  rule  on  the  economy  will  be  less 
than  $100  million. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Secretary  of  the  Army  has  certified 
that  this  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

List  of  Subjects  in  32  CFR  Part  536 

Claims,  Foreign  claims,  Tort  claims. 

Audiority:  10  U.S.C.  939.  2733.  2734,  2734a, 
2736,  2737.  3012,  4801  through  4804  and  4806; 
28  U.S.C.  1346(b),  2401(b),  2402,  2671  through 
2680;  and  32  II.S.C.  715.  unless  otherwise 
noted. 

Dated:  October  22. 1987. 
Jack  F.  Lane,  Jr., 

Colonel.  /A,  Commander,  United  States  Army 
Claims  Service.  Office  of  The  fudge  Advocate 
General.  Department  of  Defense. 

Title  32  is  amended  by  revising  Part 
536  to  read  as  follows: 


PART  536-CLAIMS  AGAINST  THE 
UNITED  STATES 
General  Provisions 

Sec. 

536.1  Purpose  and  scope. 

536.2  Information  and  assistance. 

536.3  Definitions  and  explanations. 

536.4  Treaties  and  international  agreements. 

536.5  Claims. 

536.6  Determination  of  liability. 

536.7  Incident  to  service  exclusionary  rule. 

536.8  Use  of  appraisers  and  independent 
medical  examinations. 

536.9  Effect  on  award  of  other  payments  to 
claimant. 

536.10  Settlement  agreement. 

536.11  Appeals  and  notification  to  claimant 
as  to  denial  of  claims. 

536.12  Effect  of  payment. 

536.13  Advance  payments. 

Claims  Arising  From  Activities  of  Military  or 
Civilian  Personnel  or  Incident  to  Noncombat 
Activities 

536.20  Statutory  authority. 

536.21  Definitions. 

536.22  Scope. 

536.23  Claims  payable. 

536.24  Claims  not  payable. 

536.25  Claims  also  cognizable  under  other 
statutes. 

536.26  Presentation  of  claims. 

536.27  Procedures. 

536.28  Law  applicable. 

536.29  Compensation  of  property  damage, 
personal  injury,  or  death. 

536.30  Structured  settlements. 

536.31  Claims  over  $100,000. 

536.32  Settlement  procedures. 

536.33  Reconsideration. 

536.34  Attorney  fees. 

536.35  Payment  of  costs,  settlements,  and 
judgments  related  to  certain  medical  and 
legal  malpractice  claims. 

536.40    Claims  under  Article  139,  Uniform 
Code  of  Military  justice. 

536.50    Claims  based  on  negligence  of 

military  personnel  or  civilian  employees 
under  the  Federal  Tort  Claims  Act. 

536.60    Maritime  claims. 

Claims  Arising  From  Activities  of  National 
Guard  Personnel  While  Engaged  in  Duty  or 
Training 

536.70  Statutory  authority. 

536.71  Definitions. 

536.72  Scope. 

536.73  Claims  payable. 

536.74  Claims  not  payable. 

536.75  Notification  of  incident. 

536.76  Claims  in  which  there  is  a  State 
source  of  recovery. 

536.77  Claims  against  the  ARNG  tortfeasor 
individually. 

536.78  When  claim  must  be  presented. 

536.79  Where  claim  must  be  presented. 

536.80  Procedures. 

536.81  Settlement  agreement. 

Claims  Incident  To  Use  of  Government 
Vehicles  and  Other  Property  of  the  United 
States  Not  Cognizable  Under  Other  Law 

536.90  Statutory  authority. 

536.91  Scope. 

536.92  Claims  payable. 

536.93  Claims  not  payable. 


Sec. 

536.94  When  claim  must  be  presented. 

536.95  Procedures. 

536.96  Settlement  agreement. 

536.97  Reconsideration. 

Authority:  10  U.S.C.  939.  2733.  2734,  2734a, 
2736.  2737.  3012.  4801  through  4804,  and  4806: 
28  U.S.C.  1346(b),  2401  (b),  2402.  2671  through 
2680:  and  32  U,S.C.  715.  unless  otherwise 
noted. 

General  Provisions 

§  536.1    Purpose  and  scope. 

(a)  Purpose.  Part  536  prescribes- 
policies  and  procedures  to  be  followed 
in  the  filing,  investigation,  processing 
and  administrative  settlement  of 
Department  of  Army  (DA)  generated 
noncontractual  claims.  Sections  536.1 
through  536.13  contain  general 
instructions  and  guidance  for  the 
investigation  and  processing  of  claims 
and  apply  to  all  claims  unless  other 
laws  or  regulations  specify  other 
procedures.  They  are  intended  to  ensure 
that  incidents  that  may  result  in  claims 
are  promptly  and  efficiently  investigated 
under  supervision  adequate  to  ensure  a 
sound  basis  for  official  action  and  that 
all  claims  resulting  from  such  incidents 
are  expeditiously  settled.  The  Secretary 
of  the  Army  has  delegated  authority  to 
The  Judge  Advocate  General  (TJAG)  to 
assign  areas  of  responsibility  and 
designate  functional  responsibility  for 
claims  purposes.  TJAG  has  delegated 
authority  to  the  Commander,  U.S.  Army 
Claims  Service  (USARCS)  to  carry  out 
these  responsibilities.  USARCS  is  the 
agency  through  which  the  Secretary  of 
the  Army  and  TJAG  discharge  their 
responsibilities  for  claims 
administration.  The  proper  mailing 
address  of  USARCS  is  Commander,  U.S. 
Army  Claims  Service,  Office  of  The 
Judge  Advocate  General,  Fort  George  G. 
Meade,  Maryland  20755-5360. 

(b)  Scope — (1)  Applicability,  [i] 
Sections  536.20  through  536.35  apply  in 
the  settlement  of  claims  under  the 
Military  Claims  Act  (MCA)  (10  U.S.C. 
2733)  for  personal  injury,  death  or 
property  damage  that  was  either  caused 
by  members  or  employees  of  the  DA 
acting  within  the  scope  of  their 
employment  or  otherwise  incident  to 
noncombat  activities  of  the  DA. 

(ii)  Section  536.40  sets  forth  the 
procedures  to  be  followed  and  the 
standards  to  be  applied  in  the 
processing  of  claims  cognizable  under 
Article  139,  Uniform  Code  of  Military 
Justice  (UCMJ)  (10  U.S.C.  939)  for 
property  willfully  damaged  or 
wrongfully  taken  or  withheld  by 
members  of  the  DA. 

(iii)  Section  536.50  governs  the 
administrative  settlement  of  claims 
under  the  Federal  Tort  Claims  Act 


(FTCA)  (28  U.S.C.  1346(b),  2671-2680)  for 
personal  injury,  death  or  property 
damage  caused  by  the  negligent  act  or 
omissions  of  members  or  employees  of 
the  DA  while  acting  within  the  scope  of 
their  employment. 

(iv)  Section  536.60  provides  the 
procedures  to  be  followed  in  the 
settlement  of  claims  under  the  Army 
Maritime  Claims  Settlement  Act  (10 
U.S.C.  4801^804,  4806)  for  damage 
caused  by  a  vessel  of  or  in  the  service  of 
the  Army. 

(v)  Sections  536.70  through  536.81 
provide  instructions  for  settlement  of 
claims  under  the  National  Guard  Claims 
Act  (NGCA)  (32  U.S.C.  715)  for  personal 
injury,  death  or  property  damage  that 
was  either  caused  by  a  member  or 
employee  of  the  Army  National  Guard 
(ARNG)  while  in  training  or  duty  under 
Federal  law,  and  acting  within  the  scope 
of  their  employment;  or  otherwise 
incident  to  noncombat  activities  of  the 
ARNG  not  in  active  Federal  service. 

(vi)  Sections  536.90  through  536.97 
provide  instructions  for  settlement  of 
claims  under  10  U.S.C.  2737  for  personal 
injury,  death  or  property  damage  (not 
cognizable  under  any  other  law) 
incident  to  the  use  of  Government 
property  by  members  or  employees  of 
the  DA. 

(2)  Nonappropriated  fund  activities. 
Claims  arising  from  acts  or  omissions  of 
employees  of  nonappropriated  fund 
activities  within  the  United  States,  its 
Territories,  and  possessions,  are 
processed  in  the  manner  prescribed  by 

§  §  536.1  through  536.13.  In  oversea 
areas,  such  claims  will  be  processed  in 
accordance  with  treaties  or  agreements 
between  the  United  States  and  foreign 
countries  with  respect  to  the  settlement 
of  claims  arising  from  acts  or  omissions 
of  military  and  civilian  personnel  of  the 
United  Slates  in  such  countries,  or  in 
accordance  with  applicable  regulations 
as  appropriate. 

(3)  Nonapplicability.  Sections  536.1 
through  536.13  do  not  apply  to: 

(i)  Contractual  claims  which  are  under 
the  provisions  of  Pub.  L.  85-804,  28 
August  1958  (72  Stat.  972)  and  AR  37- 
103,  or  other  regulations  including 
procurement  regulations. 

(ii)  Maritime  claims  (|  536.60). 

§  536.2    Information  and  assistance. 

(a)  Government  personnel  are 
forbidden  to  represent  any  claimant  or 
to  receive  any  payment  or  gratuity  for 
services  rendered.  They  may  not  accept 
any  share  or  interest  in  a  claim  or  assist 
in  its  presentation,  under  penalty  of 
Federal  criminal  law  (18  U.S.C.  203,  205). 
They  are  prohibited  from  disclosing 
information  which  may  be  the  basis  of  a 
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claim,  or  any  evidence  of  record  in  any 
claims  matter,  except  as  prescribed  in 
§§  518.1  through  518.4  of  this  chapter  or 
other  pertinent  regulations.  A  person 
lacking  authority  to  approve  or 
disapprove  a  claim  may  not  advise  a 
claimant  or  his  representative  as  to  the 
disposition  recommended. 

(b)  The  prohibitions  against  furnishing 
information  and  assistance  do  not  apply 
to  the  performance  of  official  duty.  Any 
person  who  indicates  a  desire  to  file  a 
claim  against  the  United  States  will  be 
instructed  concerning  the  procedure  to 
follow.  He  will  be  furnished  claim  forms, 
and,  when  necessary,  will  be  assisted  in 
completing  the  forms  and  assembling 
evidence.  He  will  not  be  assisted  in 
determining  what  amount  to  claim.  In 
the  vicinity  of  a  field  exercise, 
maneuver,  or  disaster,  information  may 
be  disseminated  concerning  the  right  to 
present  claims,  the  procedure  to  be 
followed,  and  the  names  and  locations 
of  claims  officers,  engineer  repair  teams. 
When  the  government  of  a  foreign 
country  in  which  the  U.S.  Armed  Forces 
are  stationed  has  assumed 
responsibility  for  the  settlement  of 
certain  claims  against  the  United  States, 
officials  of  that  country  will  be 
furnished  pertinent  information  and 
evidence  so  far  as  security 
considerations  permit. 

§  536J    Definitions  and  explanations. , 

The  following  terms  as  used  in     I 
§§  536.1  through  536.13  and  the  matters 
referred  to  in  5  536.1(b)  will  have  the 
meanings  here  indicated: 

(a)  Affirmative  claims.  The 
government's  statutory  right  to  recover 
money,  property,  or  repayment  in  kind 
incurred  as  a  result  of  property  loss, 
damage,  or  destruction  by  any 
individual,  partnership,  association  or 
other  legal  entity,  foreign  or  domestic, 
except  an  instrumentality  of  the  United 
States.  Also,  the  Government's  statutory 
right  to  recover  the  reasonable  medical 
costs  expended  for  hospital,  medical, 
surgical,  or  dental  care  and  treatment 
(including  prostheses  and  medical 
appliances)  incurred  under 
circumstances  creating  tort  liability 
upon  some  third  person. 

(b)  Civilian  employees.  Civilian  j 
employee  means  a  person  whose 
activities  the  Government  has  the  right 
to  direct  and  control,  not  only  as  to  the 
result  to  be  accomplished  but  also  as  to 
the  means  used;  this  includes,  but  is  not 
limited  to,  full-time  Federal  civilian 
officers  and  employees.  The  term  should 
be  distinguished  from  the  term 
"independent  contractor"  for  whose 
actions  the  Government  generally  is  not 
liable.  The  determination  of  who  is  a 
civilian  employee  is^  Federal  question 
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determined  under  Federal  law  and  not 
under  local  law. 

(c)  Claim.  A  demand  for  payment  of  a 
specified  sum  of  money  (other  than  the 
ordinary  obligations  incurred  for 
services,  supplies  or  equipment)  and, 
unless  otherwise  specified  in  this 
regulation,  in  writing  and  signed  by  the 
claimant  or  a  properly  designated 
representative. 

(d)  Claim  file.  The  claim,  report  of  the 
claims  officer  or  other  report  of 
investigation,  supporting  documentation, 
and  pertinent  correspondence. 

(e)  Claim  approval  authority.  Except 
for  claims  under  10  U.S.C.  939.  31  U.S.C. 
3721,  and  treaties  or  international 
agreements  such  as  the  North  Atlantic 
Treaty  Organization  (NATO).  Status  of 
Forces  Agi  cement  (SOFA),  and  subject 
to  any  limitations  found  in  specific 
provisions  of  these  regulations,  the 
authority  to  approve  and  pay  a  claim  in 
the  amount  presented  or  in  a  lesser 
amount  upon  the  execution  of  a 
settlement  agreement  by  the  claimant.  A 
person  with  approval  authority  may  not 
disapprove  a  claim  in  its  entirety  nor 
make  a  final  offer,  subject  to  any 
limitations  found  in  specific  provisions 
of  this  regulation. 

(f)  Claim  settlement  authority.  The 
authority  to  approve  a  claim,  to  deny  a 
claim  in  its  entirety,  or  to  make  a  final 
offer  subject  to  any  limitations  found  in 
specific  provisions  of  this  regulation. 

(g)  Claims  attorney.  DA  or  DOD 
civilian  attorney  assigned  to  a  judge 
advocate  or  legal  office,  who  has  been 
designated  by  the  Commander, 
USARCS. 

(h)  Claims  judge  advocate.  An  officer 
of  the  Judge  Advocate  General's  Corps 
designated  by  a  command  or  staff  judge 
advocate  (SJA)  to  be  in  immediate 
charge  of  claims  activities  of  the 
command. 

(i)  Claimant.  An  individual, 
partnership,  association,  corporation, 
country,  state,  territory,  or  other 
political  subdivision  of  such  country; 
does  not  include  the  U.S.  Government  or 
any  of  its  instrumentalities,  except  as 
prescribed  by  statute.  Indian  tribes  are 
not  proper  party  claimants  but 
individual  Indians  can  be  claimants. 

(j)  Combat  activities.  Activities 
resulting  directly  or  indirectly  from 
action  by  the  enemy,  or  by  U.S.  Armed 
Forces  engaged  in,  or  in  immediate 
preparation  for,  impending  armed 
conflict. 

(k)  Disaster.  A  sudden  and 
extraordinary  calamity  occasioned  by 
activities  of  the  Army,  other  than 
combat,  resulting  in  extensive  civilian 
property  damage  or  personal  injuries 
and  creating  a  large  number  of  potential 
claims. 


(I)  Federal  agency.  A  federal  agency 
includes  the  executive  departments  and 
independent  establishments  of  the 
United  States  and  corporations  acting  as 
instrumentalities  or  agencies  of  the 
United  States  but  does  not  include  any 
contractor  with  the  United  States. 

(m)  Final  offer.  An  offer  of  payment 
by  a  settlement  authority  in  full  and 
final  settlement  of  a  claim  which,  if  not 
accepted,  constitutes  a  final  action  for 
purposes  of  filing  suit  under  §  536.50  or 
filing  an  appeal  under  §§  536.20  through 
536.35  and  §§  536.70  through  536.81, 
provided  such  offer  is  made  in  writing 
and  meets  the  other  requirements  of  a 
final  action  as  set  forth  in  this 
regulation. 

(n)  Government  vehicle.  A  vehicle 
owned  or  on  loan  to  any  agency  of  the 
Government  of  the  United  States  or 
privately  owned,  and  operated  by 
members  or  civilian  employees  of  the 
DA  in  the  scope  of  their  office  or 
employment  with  the  Government  of  the 
United  States  including  vehicles  being 
operated  on  joint  operations  of  the  U.S. 
Armed  Forces. 

(o)  Medical  claims  judge  advocate.  A 
judge  advocate  (JA)  assigned  to  an 
Army  Medical  Center,  under  an 
agreement  between  TJAG  and  The 
Surgeon  General,  to  perform  the  primary 
duty  of  investigating  and  processing 
medical  malpractice  claims. 

(p)  Medical  claims  investigator.  A 
senior  legal  specialist  or  qualified 
civilian  assigned  to  assist  a  medical 
claims  JA  on  a  full-time  basis.  A  medical 
claims  investigator  is  authorized  to 
administer  oaths  under  the  provision  of 
Article  136(b)(7),  UCMJ,  10  U.S.C. 
936(b)(7)  when  performing  their 
investigative  duties. 

(q)  Medical  malpractice  claim.  A 
claim  arising  out  of  substandard  or 
inadequate  care  of  an  Army  patient. 

(r)  Military  personnel.  Military 
personnel  means  members  of  the  DA  on 
active  duty  for  training,  or  inactive  duty 
training  as  defined  in  AR  310-25  and  10 
U.S.C.  101(22),  101(23),  and  101(30).  This 
includes  members  of  the  District  of 
Columbia  ARNG  while  performing 
active  duty  or  training  under  32  U.S.C. 
316,  502,  503.  504  or  505. 

(s)  Personal  property.  Property 
consisting  solely  of  corporeal  personal 
property,  that  is,  tangible  things. 

§  536.4    Treaties  and  International 
agreements. 

(a)  The  governments  of  some  foreign 
countries  have  by  treaty  or  agreement 
waived  or  assumed,  or  may  hereafter 
waive  or  assume,  certain  claims  against 
the  United  States.  In  such  instances 


claims  will  not  be  settled  under  laws  or 
regulations  of  the  United  States. 

(b)  The  prohibition  stated  in 
paragraph  (a)  of  this  section  is  not 
applicable  to  claims  within  the  purview 
of  Article  VIII  of  the  Agreement 
Regarding  the  Status  of  Forces  of  Parties 
to  the  North  Atlantic  Treaty  or  similar 
type  agreements  which  normally  will  be 
investigated  and  settled  as  therein 
provided. 

S  536.5    Claims. 

(a)  Who  may  present.  (1)  A  claim  may 
be  presented  by  the  owner  of  the 
property,  or  in  his  name  by  a  duly 
authorized  agent  or  legal  representative. 
As  used  in  this  regulation  an  owner 
includes  the  following: 

(i)  For  real  property.  The  mortgagor,  or 
the  mortgagee,  if  he  or  she  can  maintain 
a  cause  of  action  in  the  local  courts 
involving  a  tort  to  that  specific  property. 
When  notice  of  divided  interests  in  real 
property  is  received,  the  claim  should,  if 
feasible,  be  treated  as  a  single  claim  or 
a  release  from  all  interests  must  be 
obtained. 

(ii)  For  personal  property.  A  bailee, 
leasee,  mortgagee,  and  conditional 
vendor,  or  others  having  title  for 
puiposes  of  security  only,  are  not  proper 
claimants  unless  specifically  authorized 
by  the  statute  and  implementing 
regulations  in  question.  If  more  than  one 
party  has  a  real  interest  in  the  property, 
all  must  join  in  the  claim  or  a  release 
from  all  interests  must  be  obtained. 

(2)  A  claim  for  personal  injury  may  be 
presented  by  the  injured  person  or  duly 
authorized  agent  or  legal  representative. 

(3)  A  claim  based  on  death  may  be 
presented  by  the  executor  or 
administrator  of  the  deceased's  estate, 
or  by  any  person  determined  to  be 
legally  or  beneficially  entitled.  The 
amount  allowed  will,  to  the  extent 
practicable,  be  apportioned  among  the 
beneficiaries  in  accordance  with  the  law 
applicable  to  the  incident. 

(4)  A  claim  for  medical,  hospital,  or 
burial  expenses  may  be  presented  by 
any  person  who  by  reason  of  family 
relationship  has  in  fact  incurred  the 
expenses  for  which  the  claim  is  made. 
However,  for  claims  cognizable  under 
the  provisions  of  the  FTCA,  see  §  536.50, 
and  for  claims  cognizable  under  the 
provisions  of  the  Nonscope  of 
Employment  Claims  Act.  see  §§  536.90 
through  536.97. 

(5)  A  claim  presented  by  an  agent  or 
legal  representative  will  be  made  in  the 
name  of  the  claimant  and  signed  by  the 
agent  or  legal  representative  showing 
the  title  or  capacity.  Written  evidence  of 
the  authority  of  such  person  to  act  is 
mandatory  except  when  controlling  law 
does  not  require  such  evidence. 


(6)  A  claim  normally  will  include  all 
damages  that  accrue  by  reason  of  the 
incident.  Where  the  same  claimant  has  a 
claim  for  damage  to  or  loss  of  property 
and  a  claim  Tor  personal  injury  or  a 
claim  based  on  death  arising  out  of  the 
same  incident,  each  of  the  foregoing  or 
any  combination  of  them  ordinarily 
represent  only  an  integral  part  or  parts 
of  a  single  claim  or  cause  of  action. 
Under  §S  536.20  through  536.35  and  the 
Foreign  Claims  Act  (FCA)  (10  U.S.C. 
2734),  a  single  claimant  is  entitled  to  be 
compensated  only  one  time  for  all 
damages  or  injuries  arising  out  of  an 
incident. 

(b)  Subrogation.  A  claim  may  be 
presented  by  a  subrogee  in  his  own 
name  if  authorized  by  the  law  of  the 
place  where  the  incident  giving  rise  to 
the  claim  occurred,  provided 
subrogation  is  not  barred  by  the 
regulation  applicable  to  the  type  of 
claim  involved. 

(1)  The  claims  of  the  subrogor 
(insured)  and  subrogee  (insurer)  for 
damages  arising  out  of  the  same 
incident  constitute  separate  claims,  and 
it  is  permissible  for  the  aggregate  of 
such  claims  to  exceed  the  monetary 
jurisdiction  of  the  approving  or 
settlement  authority. 

(2)  A  subrogor  and  a  subrogee  may 
file  a  claim  jointly  or  individually.  A 
fully  subrogated  claim  will  be  paid  only 
to  the  subrogee.  Whether  a  claim  is  fully 
subrogated  is  a  matter  to  be  determined 
by  local  law.  Some  jurisdictions  permit 
the  property  owner  to  file  for  property 
damage  even  though  the  owner  has  been 
compensated  for  the  repairs  by  an 
insurer.  In  such  instances  a  release 
should  be  obtained  from  both  parties  in 
interest  or  be  released  by  both  of  them. 
The  approved  payment  in  a  joint  claim 
will  be  by  joint  check  which  will  be  sent 
to  the  subrogee  unless  both  parties 
specify  otherwise.  If  separate  claims  are 
filed,  payment  will  be  by  check  issued  to 
each  claimant  to  the  extent  of  his 
undisputed  interest. 

(3)  Where  a  claimant  has  made  an 
election  and  accepted  workmen's 
compensation  benefits,  both  statutory 
and  case  law  of  the  jurisdiction  should 
be  scrutinized  to  determine  to  what 
extent  the  claim  of  the  injured  party 
against  third  parties  has  been 
extinguished  by  acceptance  of 
compensation  benefits.  While  it  is 
infrequent  that  the  claim  is  fully 
extinguished,  it  is  true  in  some 
jurisdictions,  and  the  only  proper  party 
claimant  is  the  workmen's  compensation 
carrier.  Even  where  the  injured  party's 
claim  has  not  been  fully  extinguished, 
most  jurisdictions  provide  that  the 
compensation  insurance  carrier  has  a 
lien  on  any  recovery  from  the  third 


party,  and  no  settlement  should  be 
reached  without  approval  by  the  carrier 
where  required  by  local  law. 
Additionally,  claims  from  the  workmen's 
compensation  carrier  as  subrogee  or 
otherwise  will  not  be  considered 
payable  where  the  United  States  has 
paid  the  premiums,  directly  or  indirectly, 
for  the  workmen's  compensation 
insurance.  Applicable  contract 
provisions  holding  the  United  States 
harmless  should  be  utilized. 

(4)  Whether  medical  payments  paid 
by  an  insurer  to  its  insured  can  be 
subrogated  depends  on  local  law.  Some 
jurisdictions  prohibit  these  claims  to  be 
submitted  by  the  insurer 
notwithstanding  a  contractual  provision 
providing  for  subrogation.  Therefore, 
local  law  should  be  researched  prior  to 
deciding  the  issue,  and  claims 
forwarded  to  higher  headquarters  for 
adjudication  should  contain  the  results 
of  said  research.  Such  claims,  where 
prohibited  by  state  law,  will  also  be 
barred  by  the  Anti-assignment  Act. 

(5)  Care  will  be  exercised  to  require 
insurance  disclosure  consistent  with  the 
type  of  incident  generating  the  claim. 
Every  claimant  will,  as  a  part  of  his 
claim,  make  a  written  disclosure 
concerning  insurance  coverage  as  to: 

(i)  The  name  and  address  of  every 
insurer; 

(ii)  The  kind  and  amount  of  insurance; 

(iii)  Policy  number 

(iv)  Whether  a  claim  has  been  or  will 
be  presented  to  an  insurer,  and,  if  so,  the 
amount  of  such  claims;  and 

(v)  Whether  the  insurer  has  paid  the 
claim  in  whole  or  in  part,  or  has 
indicated  payment  will  be  made. 

(6)  Each  subrogee  must  substantiate 
his  interest  or  right  to  file  a  claim  by 
appropriate  documentary  evidence  and 
should  support  the  claim  as  to  liability 
and  measure  of  damages  in  the  same 
manner  as  required  of  any  other 
claimant.  Documentary  evidence  of 
payment  to  a  subrogor  does  not 
constitute  evidence  either  of  liability  of 
the  Government  or  of  the  amount  of 
damages.  Approving  and  settlement 
authorities  will  make  independent 
determinations  upon  the  evidence  of 
record  and  the  law. 

(7)  Subrogated  claims  are  not 
cognizable  under  §§  536.90  through 
536.97  and  the  FCA  (10  U.S.C.  2734). 

(c)  Transfer  and  assignments.  (1) 
Except  as  they  occur  by  operation  of 
law  or  after  a  voucher  for  the  payment 
has  been  issued,  unless  within  the 
exceptions  set  forth  by  statute  (see  31 
U.S.C.  3727  and  AR  37-107),  the 
following  are  null  and  void — 

(i)  Every  purported  transfer  or 
assignment  of  a  claim  against  the  United 
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States,  or  of  any  part  of  or  interest  in  a 
claim,  whether  absolute  or  conditional, 
(ii)  Every  power  of  attorney  or  other 
purported  authority  to  receive  payment 
of  all  or  part  of  any  such  claim. 

(2)  The  purposes  of  the  Anti-  I 
assignment  Act  are  to  eliminate  multiple 
payment  of  claims,  to  cause  the  United 
States  to  deal  only  with  original  parties, 
and  to  prevent  persons  of  influence  firom 
purchasing  claims  against  the  United 
States. 

(3)  In  general,  this  statute  prohibits 
voluntary  assignments  of  claims  with 
the  exception  of  transfers  or 
assignments  made  by  operation  of  law. 
The  operation  of  law  exception  has  been 
held  to  apply  to  claims  passing  to 
assignees  t)ecause  of  bankruptcy 
proceedings,  assignments  for  the  benefit 
of  creditors,  corporate  liquidations, 
consolidations  or  reorganizations,  and 
where  title  passes  by  operation  of  law  to 
heirs  or  legatees.  Subrogated  claims 
which  arise  under  a  statute  are  not 
barred  by  the  Anti-assignment  Act.  For 
example,  subrogated  worker's 
compensation  claims  are  cognizable 
when  presented  by  the  insurer. 

(4)  Subrogated  claims  which  arise 
pursuant  to  contractual  provisions  may 
be  paid  to  the  subrogee  if  the  subrogated 
claim  is  recognized  by  state  statute  or 
decision.  For  example,  an  insurer  under 
an  automobile  insurance  policy  becomes 
subrogated  to  the  rights  of  a  claimant 
upon  payment  of  a  property  damage 
claim.  Generally,  such  subrogated 
claims  are  authorized  by  state  law  and 
are  therefore  not  barred  by  the  Anti- 
assignment  Act. 

(5)  Before  claims  are  paid,  it  is 
necessary  to  determine  whether  theife 
may  be  a  valid  subrogated  claim  under 
Federal  or  State  statute  or  subrogation 
contract  held  valid  by  State  law.  If  there 
may  be  a  valid  subrogated  claim 
forthcoming,  payment  should  be 
withheld  for  this  portion  of  the  claim.  If 
it  is  determined  that  claimant  is  the  only 
proper  party,  full  settlement  is 
authorized. 

(d)  Action  by  claimant — (1)  Form  of 
claim.  The  claimant  will  submit  his 
claim  using  authorized  official  forms 
whenever  practicable.  A  claim  is  filed 
only  when  the  elements  indicated  in 
§  536.3(c)  have  been  supplied  in  writing 
by  a  person  authorized  to  present  a 
.   claim,  unless  the  claim  is  cognizable 
under  a  regulation  that  specifies 
otherwise.  A  claim  may  be  amended  by 
the  claimant  at  any  time  prior  to  final 
agency  action  or  prior  to  the  exercise  of 
the  claimant's  option  under  28  U.S.Q. 
2675(a).  j 

(2)  Signatures,  (i)  The  claim  and  all 
other  papers  will  be  signed  in  ink  by  the 
claimant  or  by  his  duly  authorized 


agent.  Such  signature  will  include  the 
first  name,  middle  initial,  and  surname. 
A  married  woman  must  sign  her  claim  in 
her  given  name,  for  example,  "Mary  A. 
Doe,"  rather  than  "Mrs.  John  Doe." 

(ii)  Where  the  claimant  is  represented, 
the  supporting  evidence  required  by 
paragraph  (a)(5)  of  this  section  will  be 
required  only  if  the  claim  is  signed  by 
the  agent  or  legal  representative. 
However,  in  all  cases  in  which  a 
claimant  is  represented,  the  name  and 
address  of  the  representative  will  be 
included  in  the  file  together  with  copies 
of  all  correspondence  and  records  of 
conversations  and  other  contracts 
maintained  and  included  in  the  file. 
Frequently,  these  records  are 
determinative  as  to  whether  the  statute 
of  limitations  has  been  tolled. 

(3)  Presentation.  The  claim  should  be 
presented  to  the  commanding  officer  of 
the  unit  involved,  or  to  the  legal  office  of 
the  nearest  Army  post,  camp,  or  station, 
or  other  mihtary  establishment 
convenient  to  the  claimant.  In  a  foreign 
country  where  no  appropriate 
commander  is  stationed,  the  claim 
should  be  submitted  to  any  attache  of 
the  U.S.  Armed  Forces.  Claims 
cognizable  under  Article  VIII  of  the 
Agreement  Regarding  the  Status  of 
Forces  of  Parties  to  the  North  Atlantic 
Treaty,  Article  XVIII  of  the  Japanese 
Administative  Agreement  or  other 
similar  treaty  or  agreement  are  filed 
with  designated  claims  officials  of  the 
receiving  State, 

(e)  Evidence  to  be  submitted  by 
claimant.  The  claimant  should  submit 
the  evidence  necessary  to  substantiate 
his  claim.  It  is  essential  that 
independent  evidence  be  submitted 
which  will  substantiate  the  correctness 
of  the  amount  claimed. 

(f)  Statute  of  limitations — (1)  General. 
Each  statute  available  to  the 
Department  of  the  Army  for  the 
administrative  settlement  of  claims, 
except  the  Maritime  Claims  Settlement 
Act  (10  U.S.C.  4802),  specifies  the  time 
during  which  the  right  to  file  a  claim 
must  be  exercised.  These  statutes  of 
limitations,  which  are  jurisdictional  in 
nature,  are  not  subject  to  waiver  unless 
the  statute  expressly  provides  for 
waiver.  Specific  information  concerning 
the  period  for  filing  under  each  statute  is 
contained  in  the  appropriate 
implementing  sections  of  this  regulation. 

(2)  When  a  claim  accrues.  A  claim 
accrues  on  the  date  on  which  the  alleged 
wrongful  act  or  omission  results  in  an 
actionable  injury  or  damage  to  the 
claimant  or  his  decedent.  Exceptions  to 
this  general  rule  may  exist  where  the 
claimant  does  not  know  the  cause  of  . 
injury  or  death;  that  is,  the  claim  accrues 
when  the  injured  party,  or  someone 


acting  on  is  or  her  behalf,  knows  both 
the  existence  and  the  cause  of  his  or  her 
injury.  However,  this  exception  does  not 
apply  when,  at  a  later  time,  he  or  she 
discovers  that  the  acts  inflicting  the 
injury  may  constitute  medical 
malpractice.  (See  United  States  v. 
Kubrick.  444  U.S.  111.  100  S.  Ct.  352 
(1979).)  The  discovery  rule  is  not  limited 
to  medical  malpractice  claims;  it  has 
been  applied  to  divnrse  situations 
involving  violent  death,  chemical  and 
atomic  testing,  and  erosion  and 
hazardous  work  environment.  In  claims 
for  indemnity  or  contribution  against  the 
United  States,  the  accrual  date  is  the 
time  of  the  payment  for  which  indemnity 
is  sought  or  on  which  contribution  is 
based. 

(3)  Effect  of  infancy,  incompetency  or    . 
the  filing  of  suit.  The  statute  of 
limitations  for  administrative  claims  is 
not  tolled  by  infancy  or  incompetency. 
Likewise,  the  statute  of  limitations  is  not 
tolled  for  purposes  of  filing  an 
administrative  claim  by  the  filing  of  a 
suit  based  upon  the  same  incident  in  a 
Federal.  State,  or  local  court  against  the 
United  States  or  other  parties. 

(4)  Amendment  of  claims.  A  claim 
may  be  amended  by  the  claimant  at  any 
time  prior  to  final  agency  action  or  prior 
to  the  excercise  of  the  claimant's  option 
under  28  U.S.C.  2675(a).  A  claim  may  be 
amended  by  changing  the  amount  the 
bases  of  liability,  or  elements  of 
damages  concerning  the  same  incident. 
Parties  may  be  added  only  if  the 
additional  party  could  have  filed  a  joint 
claim  initially.  If  the  additional  party 
had  a  separate  cause  of  action,  his  claim 
may  not  be  treated  as  an  amendment 
but  only  as  a  separate  claim  and  is  thus 
barred  if  the  statute  of  limitations  has 
run.  For  example,  if  a  claim  is  timely 
filed  on  behalf  of  a  minor  for  personal 
injuries,  a  subsequent  claim  by  a  parent 
for  loss  of  services  is  considered  a 
separate  claim  and  is  barred  if  it  is  not 
filed  prior  to  the  running  of  the  statute  of 
limitations.  Another  example  is  where  a 
separate  claim  is  filed  for  loss  of 
services  or  consortium  by  a  spouse 
arising  out  of  injuries  to  the  husband  or 
wife  of  the  claimant.  On  the  other  hand, 
if  a  claim  is  timely  filed  by  insured  for 
their  deductible  portion  of  their  property 
damage,  a  subsequent  claim  by  the 
insurer  based  on  payment  of  property 
damage  to  its  insured  may  be  filed  as  an 
amendment  even  though  the  statute  of 
limitations  has  run.  unless  final  action 
has  been  taken  on  the  insured's  claim. 

(5)  Date  of  receipt  stops  the  running  of 
the  statute.  In  computing  this  time  to 
determine  whether  the  period  of 
limitations  has  expired,  exclude  the  first 
day  and  include  the  last  day.  except 


when  it  falls  on  a  nonworkday  such  as 
Saturday.  Sunday,  or  a  legal  holiday,  in 
which  case  it  is  to  be  extended  to  the 
next  workday. 

(g)  By  the  Command  concerned. — (1) 
General,  If  the  claim  is  of  a  type  and 
amount  within  the  jurisdiction  of  the 
claims  office  of  the  conunand  concerned 
and  the  claim  is  meritorious  in  the 
amount  claimed,  it  will  be  approved  and 
paid.  If  a  daim  in  an  amount  in  excess 
of  the  monetary  jurisdiction  of  the 
claims  office,  is  meritorious  in  a  lesser 
amount  within  its  jurisdiction,  the  claim 
may  be  approved  for  payment  provided 
the  amount  offered  is  accepted  by  the 
claimant  in  settlement  of  the  claim.  If 
the  claim  is  not  of  a  type  within  the 
jurisdiction  of  the  claims  office,  or  if  the 
claimant  will  not  accept  an  amount 
within  its  jurisdiction,  the  claim  with 
supporting  papers  and  a 
recommendation  for  appropriate  action 
will  be  forwarded  to  the  next  higher 
class  authority.  If  the  claim  is 
determined  to  be  not  meritorious,  it  will 
be  disapproved  provided  the  claims 
office  has  settlement  authority  for 
claims  of  the  type  and  amount  involved. 
Prior  to  the  disapproval  of  a  claim  under 
a  particular  statute,  a  careful  review 
should  be  made  to  ensure  that  the  claim 
is  not  properly  payable  under  a  different 
statute  or  on  another  basis. 

(2)  Claims  within  settlement  authority 
for  USARCS  or  the  Attorney  General.  A 
copy  of  each  of  the  following  types  of 
claims  will  be  forwarded  immediately  to 
the  Conunander,  USARCS: 

(i)  One  that  appears  to  be  of  a  type 
that  must  be  brought  to  the  attention  of 
the  Attorney  General  in  accordance 
with  his  or  her  regulations; 

(ii)  One  in  which  the  demand  exceeds 
$15,000;  or 

(iii)  One  which  is  a  claim  under  the 
FTCA  (5  536.50)  where  the  total  of  all 
claims,  arising  from  a  single  incident, 
actual  or  potential,  exceeds  $25,000. 

The  USARCS  is  responsible  for  the 
monitoring  and  settlement  of  such 
claims  and  will  be  kept  informed  on  the 
status  of  the  investigation  and 
processing  thereof.  Direct  liaison  and 
correspondence  between  the  USARCS 
and  the  field  claims  authority  or 
investigator  is  authorized  on  all  claims 
matters,  and  assistance  will  be 
furnished  as  required.  The  field  claims 
office  will  provide  the  USARCS 
duplicates  of  all  dociunentation  as  it  is 
added  to  the  field  file.  This  will  include 
all  correspondence,  memoranda, 
medical  reports,  reports,  evaluations, 
and  any  other  material  relevant  to  the 
investigation  and  processing  of  the 
claim. 


(3)  Claims  involving  privately  owned 
vehicles.  In  areas  where  the  FTCA 

(§  536.50)  is  applicable,  any  claim  except 
those  under  31  U.S.C.  3721.  arising  out  of 
an  accident  involving  a  privately  owned 
vehicle  driven  by  a  member  of  the  DA. 
or  by  ARNG  personnel  as  defined  in 
§536.71,  based  on  an  allegation  that  the 
privately  owned  vehicle  travel  was 
within  the  scope  of  employment,  should 
be  forwarded  without  adjudication 
directly  to  the  Commander,  USARCS. 
together  with  a  seven-paragraph 
memorandum  which  includes  a 
discussion  of  the  issue  of  scope  of 
employment  under  applicable  law. 
Additional  information  is  provided  in 
§S  536.20  through  536.35.  §§  536.90 
through  536.97. 

(4)  Claims  within  the  exclusive 
jurisdiction  of  USARCS.  Authority  to 
settle  the  following  claims  has  been 
delegated  to  the  Commander,  USARCS. 
only:  (i)  Claims  under  Article  VIII  of  the 
Agreement  Regarding  the  Status  of 
Forces  of  Parties  to  the  North  Atlantic 
Treaty  and  other  treaties  or 
international  agreements; 

(ii)  Claims  under  §  536.60  (Maritime 
claims  not  arising  out  of  civil  works 
activities); 

(iii)  Industrial  Security  claims  (Sect.  X, 
para  C,  DoD  Directive  5220.6.  7 
December  1966);  and 

(iv)  Claims  of  the  U.S.  Postal  Service. 
Files  of  these  claims  will  be  forwarded 
directly  to  the  Commander.  USARCS, 
with  the  report  of  investigation  and 
supporting  papers,  including  a  seven- 
paragraph  memorandum. 

(5)  Maritime  claims,  (i)  A  copy  of  a 
claim  arising  out  of  damage,  loss,  injury, 
or  death  which  originates  on  navigable 
waters  and  is  not  considered  cognizable 
under  the  Army  Maritime  Claims 
Settlement  Act  (10  U.S.C.  4802-4804)  will 
be  forwarded  immediately  to  the 
Commander,  USARCS.  A  determination 
will  be  made  as  to  whether  the  claim 
must  be  processed  under  the  Suits  in 
Admiralty  Act  or  the  Public  Vessels  Act 
or  may  be  considered  administratively. 

(ii)  If  a  maritime  claim  cannot  be 
settled  administratively,  the  claimant 
will  be  advised  that  he  must  file  a  suit. 

(iii)  If  it  is  determined  that  both 
administrative  and  judicial  remedies  are 
available,  the  claim  may  be  processed 
administratively  and  the  claimant 
advised  of  the  need  to  file  a  suit  within  2 
years  of  the  date  of  occurrence  if  he 
chooses  his  judicial  remedy. 

(iv)  If  the  claim  is  for  damage  to 
property,  or  injury  to  person, 
consummated  on  land,  a  claimant  who 
makes  an  oral  inquiry  or  demand  will  be 
advised  that  no  suit  can  be  filed  until  a 
period  of  six  months  has  expired  after  a 
claim  in  writing  is  submitted. 


(v)  If  it  is  determined  by  the 
Commander.  USARCS,  that  a  claim, 
apparently  maritime  in  nature,  is  not 
within  the  maritime  jurisdiction,  the 
claimant  will  be  so  advised,  and  the 
claim  will  be  returned  for  processing 
under  the  appropriate  section  of  this 
regulation, 

(h)  By  district  or  division  engineer. 
The  district  or  division  engineer  area 
claims  office  will  take  the  action  of  an 
initial  claims  authority.  Files  of  unpaid 
claims  should  be  forwarded  directly  to 
the  USARCS.  An  information  copy  will 
be  sent  to  the  next  higher  engineer 
authority  unless  such  requirement  is 
waived. 

(i)  By  higher  settlement  authority.  A 
higher  claims  settlement  authority  may 
take  action  with  respect  to  a  claim  in  the 
same  manner  as  the  initial  claims  office. 
However,  if  it  is  determined  that  any 
further  attempt  to  settle  the  claim  would 
be  unwarranted,  the  claim  will  be 
forwarded  to  the  Commander,  USARCS, 
with  recommendations. 

S  536.6    Determfnatlon  of  Hat>iUty. 

(a)  In  the  adjudication  of  tort  claims, 
the  liability  of  the  United  States 
generally  is  determined  in  accordance 
with  the  law  of  the  State  or  country 
where  the  act  or  omission  occurred, 
except  that  any  conflict  between  local 
law  and  the  applicable  United  States 
statute  will  be  resolved  in  favor  of  the 
latter.  However,  in  claims  by 
inhabitants  of  the  United  States  arising 
in  foreign  countries,  liability  is 
determined  in  accordance  with  general 
principles  of  tort  law  common  to  the 
majority  of  American  jursidictions  as 
evidenced  by  Federal  case  law  and 
standard  legal  publications,  except  as  it 
appUes  to  absolute  liability.  Where 
liability  is  not  clear  or  other  issues  exist, 
settlements  should  truly  reflect  the 
uncertainties  in  the  adjudication  of  such 
issues.  Compromise  settlements  are 
encouraged  provided  agreement  can  be 
reached  that  reflects  the  reduced  value 
of  the  damages  as  measured  against  the 
full  value  or  range  of  value  if  such 
uncertainties  or  issues  did  not  exist  and 
were  it  possible  for  the  claimant  to 
successfully  litigate  the  claim. 

(b)  Quantum  exclusion.  The  costs  of 
filing  a  claim  and  similar  costs,  for 
example,  court  costs,  bail,  interest, 
inconvenience  expenses,  or  costs  of  long 
distance  telephone  calls  or 
transportation  in  connection  with  the 
preparation  of  a  claim,  are  not  proper 
quantum  elements  and  will  not  be 
allowed. 
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§  536.7    Incident  to  service  exclusionary 
rule. 

(a)  General.  A  claim  for  personal 
injury  or  death  of  a  member  of  the 
Armed  Forces  of  the  United  States  or  a 
civihan  employee  of  the  United  States 
that  accrued  incident  to  his  service  is 
not  payable  under  this  regulation.  A 
property  damage  claim  that  accrued 
incident  to  the  service  of  a  member  of 
the  Armed  Forces  may  be  payable  under 
31  U.S.C.  3721  or  §§  536.20  through 
536.35  depending  on  the  facts. 

(b)  Property  damage  claims.  A  claim 
for  damage  to  or  loss  of  personal 
property  of  a  claimant  who  is  within  one 
of  the  categories  of  proper  party 
claimants  under  31  U.S.C.  3721.  which  is 
otherwise  cognizable  under  31  U.S.C. 
3721,  must  first  be  considered 
thereunder.  If  a  claim  is  not  clearly 
compensable  under  31  U.S.C.  3721,  and 
it  arises  incident  to  a  noncombat 
activity  of  the  DA  or  was  caused  by  a 
negligent  or  wrongful  act  or  omission  of 
military  personnel  or  civilian  employees 
of  the  Department  of  Defense  (DOD),  it 
may  be  cognizable  under  either 

§§  536.20  through  536.35  or  §  536.5a  The 
claim,  if  meritorious  in  fact,  will 
probably  be  payable  under  one 
authorization  or  another  regardless  of 
whether  the  claim  accrued  incident  to 
the  service  of  the  claimant. 

(c)  Personal  injury  and  death  claims. 
(1)  Only  after  the  death  or  personal 
injury  (which  is  the  subject  of  the  claim) 
has  been  determined  to  have  not  been 
incurred  incident  to  the  member's 
service  should  S9  536.20  through  536.35 
and  §  536.50  be  studied  to  determine 
which,  if  either,  provides  a  proper  basis 
for  settlement  of  the  claim.  In  any  event, 
the  rule  in  U.S.  v.  Brooks.  176  F.2d  482 
(4th  Cir.  1949)  requiring  setoff  of 
amounts  obtained  through  military  or 
veterans'  compensation  systems  against 
amounts  otherwise  recoverable  will  be 
followed.  Other  Government  benefits, 
funded  by  general  treasury  revenues 
and  not  be  the  claimant's  contributions, 
may  also  be  used  as  a  setoff  against  the 
settlement.  (See,  Overton  v.  United 
States.  619  F.2d  1299  (8th  Cir.  1980)). 

(2)  As  the  incident  to  service  issue  is 
determinative  as  to  whether  this  type  of 
claim  may  be  processed 
administratively  at  all,  the  applicable 
law  and  facts  should  be  carefully 
considered  before  deciding  that  injury  or 
death  was  not  incident  to  service.  Such 
claims  also  are  often  difficult  to  settle 
on  the  issue  of  quantum  and  thus  more 
likely  to  end  in  litigation.  Moreover,  the 
United  Stales  may  well  elect  to  defend 
the  lawsuit  on  the  basis  of  the  incident 
to  service  exclusion,  and  this  could  be 
prejudiced  by  a  contrary  administrative 
determination  that  a  service  member's 


personal  injuries  or  death  were  not 
incident  to  service.  Doubtful  cases  will 
be  forwarded  to  the  Commander. 
USARCS  without  action  along  with 
sufficient  factual  information  to  permit  a 
determination  of  the  incident  to  service 
question. 

§  536.8    Use  of  appraisers  and 
independent  medical  examinations. 

(a)  Appraisers.  Appraisers  should  be 
used  in  all  claims  where  an  appraisal  is 
reasonably  necessary  and  useful  in 
effectuating  the  adminstrative 
settlement  of  the  claims.  The  decision  to 
use  an  appraiser  is  at  the  discretion  of 
DA. 

(b)  Independent  medical 
examinations.  In  claims  involving 
serious  personal  injuries,  for  example, 
normally  those  cases  in  which  there  is 
an  allegation  of  temporary  or  permanent 
disability,  the  claimant  should  be 
examined  by  an  independent  physician, 
or  other  medical  specialist,  depending 
upon  the  nature  and  extent  of  the 
injuries.  The  decision  to  conduct  an 
independent  medical  examination  is  at 
the  discretion  of  DA. 

§  536.9    Effect  on  Award  of  ottwr 
payments  to  claimant. 

The  total  award  to  which  the  claimant 
(and  subrogees)  may  be  entitled 
normally  will  be  computed  as  follows: 

(a)  Determine  the  total  of  the  loss  or 
damage  suffered. 

(b)  Deduct  from  the  total  loss  or 
damage  suffered  any  payment, 
compensation,  or  benefit  the  claimant 
has  received  from  the  following  sources: 

(1)  The  U.S.  or  ARNG  employee/ 
member  who  caused  the  damage. 

(2)  The  U.S.  or  ARNG  employee's/ 
member's  insurer. 

(3)  Any  person  or  agency  in  a  surety 
relationship  with  the  U.S.  employee;  or 

(4)  Any  joint  tort-feasor  or  insurer,  to 
include  Government  contractors  under 
contracts  or  in  jurisdictions  where  it  is 
permissible  to  obtain  contribution  or 
indemnity  from  the  contractor  in 
settlement  of  claims  by  contractor 
employees  and  third  parties. 

(5)  Any  advance  payment  made 
pursuant  to  §  536.13. 

(6)  Any  benefit  or  compensation 
based  directly  or  indirectly  on  an 
employer-employee  relationship  with 
the  United  States  or  Government 
contractor  and  received  at  the  expense 
of  the  United  States  including  but  not 
limited  to  medical  or  hospital  services, 
burial  expenses,  death  gratuities, 
disability  payment,  or  pensions. 

(7)  The  State  (Commonwealth  and  so 
forth)  whose  employee  or  ARNG 
member  caused  or  generated  an  incident 


that  was  a  proximate  cause  of  the 
resulting  damages. 

(8)  Value  of  Federal  medical  care. 

(9)  Benefits  paid  by  the  Veterans 
Administration  (VA)  that  are  intended 
to  compensate  the  same  elements  of 
damage.  When  the  claimant  is  receiving 
money  benefits  from  the  VA  under  38 
U.S.C.  351  for  a  non-service  connected 
disability  or  death  based  on  the  injury 
that  is  the  subject  of  the  claim, 
acceptance  of  a  settlement  or  an  award 
under  the  FTCA  (§  536.50)  will 
discontinue  the  VA  monetary  benefits 
until  the  amount  that  would  have 
otherwise  been  received  in  VA 
monetary  benefits  is  equal  to  the  total 
amount  of  the  agreement  or  award 
including  attorney  fees.  While  monetary 
benefits  received  under  38  U.S.C.  351 
must  be  discontinued  as  above,  medical 
benefits,  that  is,  VA  medical  care  may 
continue  provided  the  settlement  or 
award  expressly  provides  for  such 
continuance  and  the  appropriate  VA 
official  is  informed  of  such  continuance. 

(10)  When  the  claimant  is  receiving 
money  benefits  under  38  U.S.C.  410(b) 
for  non-service  connected  death,  arising 
from  the  injury  that  is  the  subject  of  the 
claim,  acceptance  of  a  settlement  or 
award  under  the  FTCA  (§536.50)  or 
under  any  other  tort  procedure  will 
discontinue  the  VA  benefits  until  the 
amount  that  would  have  otherwise  been 
received  in  VA  benefits  is  equal  to  the 
amount  of  the  total  settlement  or  award 
including  attorney  fees.  The 
discontinuation  of  monetary  benefits 
under  38  U.S.C.  410(b)  has  no  effect  on 
the  receipt  of  other  VA  benefits.  The 
claimant  should  be  informed  of  the 
foregoing  prior  to  the  conclusion  of  any 
settlement  and  thus  afforded  an 
opportunity  to  make  appropriate 
adjustment  in  the  amount  being 
negotiated. 

(11)  Value  of  other  Federal  benefits  to 
which  the  claimant  did  not  contribute, 
or  at  least  to  the  extent  they  are  funded 
from  general  revenue  appropriation. 

(12)  Collateral  sources  where 
permitted  by  State  law  (for  example. 
State  or  Federal  workers'  compensation, 
social  security,  private  health,  accident, 
and  disability  benefits  paid  as  a  result 
of  injuries  caused  by  a  health  care 
provider). 

(c)  No  deduction  will  be  made  for  any 
payment  the  claimant  has  received  by 
way  of  voluntary  contributions,  such  as 
donations  of  charitable  organizations. 

(d)  Where  a  payment  has  been  made 
to  the  claimant  by  his  insurer  or  other 
subrogee,  or  under  workmen's 
compensation  insurance  coverage,  as  to 
which  subrogated  interests  are 
allowable,  the  award  based  on  total 
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damages  will  be  apportioned  as  their 
separate  interests  will  appear  (see 
§  536.5(b)). 

(e)  After  deduction  of  permissible 
collateral  and  non-collateral  sources, 
also  deduct  that  portion  of  the  loss  or 
damage  believed  to  have  been  caused 
by  the  negligence  of  the  claimant,  third 
parties  whose  negligence  can  be 
imputed  to  the  claimant,  or  joint 
tortfeasors  who  are  liable  for  their  share 
of  the  negligence  (for  example,  where 
some  form  of  the  Uniform  Contribution 
Among  Joint  Tortfeasors  Act  has  been 
passed). 

(f)  Claims  with  more  than  one 
potential  source  of  recovery. 

(1)  The  Government  seeks  to  avoid 
multiple  recovery,  that  is,  claimants 
seeking  recovery  from  more  than  one 
potential  source,  and  to  minimize  the 
award  it  must  make.  The  claims 
investigation  should  therefore  identify 
other  parties  potentially  liable  to  the 
claimant  and/or  their  insurance  carriers; 
indicate  the  status  of  any  claims  made 
or  include  a  statement  that  none  has 
been  made  so  that  it  can  be  assured 
there  is  only  one  recovery  and  the 
Government  does  not  pay  a 
disproportionate  share.  Where  no  claim 
has  been  made  by  the  claimant  against 
others  potentially  liable,  if  applicable 
State  law  grants  the  Government  the 
right  to  indemnity  or  contribution,  and  it 
is  felt  the  Government  may  be  entitled 
to  either  under  the  facts  developed  by 
the  Claims  investigation,  the  claims 
officer  or  attorney  should  formally 
notify  the  other  parties  of  their  potential 
liability,  the  Government's  willingness 
to  share  information,  and  its  expectation 
of  shared  responsibility  for  any 
settlement.  Furthermore,  the  claimant 
may  be  receiving  or  entitled  to  receive 
benefits  from  collateral  and  non- 
collateral  sources,  which  can  be 
deducted  from  the  total  loss  or  damage. 
Accordingly,  a  careful  review  must  be 
made  of  applicable  State  laws  regarding 
joint  and  several  liability,  indemnity, 
contribution,  comparative  negligence, 
and  the  collateral  source  doctrine. 

(2)  If  a  demand  by  a  claimant  or  an 
inquiry  by  a  potential  claimant  is 
directed  solely  to  the  Army,  in  a 
situation  where  it  appears  that  the 
responsible  Army  employee  may  have 
applicable  insurance  coverage,  inquiry 
should  be  made  of  the  employee  as  to 
whether  he  has  liability  insurance. 

(i)  If  so.  determine  the  insurer  has 
made  or  will  make  any  payment  to 
claimant.  Under  applicable  State  law, 
the  United  States  may  be  an  additional 
named  insured  entitled  to  coverage 
under  the  employee's  liability  policy. 
(See  16  ALR3d  1411;  United  States  v. 
State  Farm  Mutual  Ins.  Co..  245  F.  Supp. 


58  (D.  Ore.  1965.)  Therefore,  where  there 
may  be  applicable  insurance  coverage, 
there  should  be  a  review  of  the  policy 
language  together  with  the  rules  and 
regulations  of  the  State  insurance 
regulatory  body  to  determine  whether 
the  United  States  comes  within  the 
definition  of  "insured,"  whether  the 
exclusion  of  the  United  States  from 
policy  coverage  conforms  with  state  law 
and  policy. 

(ii)  If  the  employee  refuses  to 
cooperate  in  providing  this  information, 
he  or  she  should  be  advised  to  comply 
with  the  notice  requirements  of  the 
insurance  policy  and  to  request  the 
insurance  carrier  contact  the  claims 
officer  or  attorney.  The  case  should  be 
followed  to  ascertain  whether  the 
employee's  insurer  has  made  or  will 
make  any  payment  to  the  claimant 
before  deciding  whether  to  settle  the 
claim  against  the  Government. 
Normally,  the  award,  if  any,  to  the 
claimant  will  be  reduced  by  the  amount 
of  the  payment  of  the  employee's 
insurance  carrier. 

(3)  If  the  employee  is  the  sole  target  of 
the  claim  and  Army  claims  authorities 
arrange  to  have  the  claim  made  against 
the  Government,  the  member  or 
employee  should  be  required  to  notify 
his  or  her  insurance  carrier  according  to 
the  policy  and  inform  DA  claims 
authorities  as  to  the  details  of  the 
insurance  coverage,  including  the  name 
of  the  insurance  carrier.  Except  when 
the  driver's  statute  is  applicable,  the 
insurance  carrier  is  expected  to 
participate  in  the  negotiation  of  the 
claims  settlement  and  to  pay  its  fair 
share  of  any  award  to  the  claimant. 

(4)  Where  the  responsible  Army 
employee  is  "on  loan"  to  another 
employer  other  than  the  United  States, 
for  example,  civilian  institution  for 
ROTC  instructor,  or  performing  duties 
for  a  foreign  government,  inquiry  should 
be  made  to  determine  whether  there  is 
applicable  statutory  or  insurance 
coverage  concerning  the  acts  of  the 
responsible  employee  and  contribution 
or  indemnification  sought  as 
appropriate.  In  the  case  of  foreign 
governments,  applicable  treaties  or 
agreements  are  considered  controlling. 

(5)  A  great  many  claims  cognizable 
under  the  FTCA  (§  536.50)  are  now 
settled  on  a  compromise  basis.  A  major 
consideration  in  many  such  settlements 
is  the  identification  of  other  sources  of 
recovery.  This  is  true  in  a  variety  of 
factual  situations  where  there  is  a 
potential  joint  tortfeasor  for  example, 
multi-vehicle  accidents  with  multiple 
drivers  and  guest  passengers.  State  or 
local  government  involvement, 
contractors  performing  non-routine 
tasks  for  the  Government,  medical 


treatment  rendered  to  a  claimant  by 
non-Government  employees,  or 
incidents  caused  by  a  member  or 
employee  of  the  military  department  of  a 
Stale  or  Commonwealth  with  whom  the 
DA  does  not  have  a  cost-sharing 
agreement.  The  law  of  the  jurisdiction 
regarding  joint  and  several  liability, 
idemnity  and  contribution  may  permit 
shared  financial  responsibility,  but  even 
in  jurisdictions  which  do  not  permit 
contribution,  a  compromise  settlement 
can  often  be  reached  with  the  other 
tortfeasor's  insurance  company  paying  a 
portion  of  the  total  amount  of  the  claim 
against  the  Government.  For  these 
reasons,  every  effort  should  be  made  to 
identify  the  insurance  of  all  potential 
tortfeasors  involved  and  the  status  of 
any  claims  made,  and  to  demand 
contribution  or  indemnity  where  there  is 
a  substantial  reason  to  believe  the 
liability  for  the  loss  or  damage  should  be 
shared. 

(6)  Whenever  a  claim  is  filed  against 
the  Government  under  a  statute  which 
does  not  permit  the  payment  of  a 
subrogated  interest,  it  is  important  to 
ensure  that  full  information  is  obtained 
from  the  claimant  regarding  insurance 
coverage,  if  any,  since  it  is  the  clear 
legislative  intent  of  such  statutes  that 
insurance  coverage  be  fully  utilized 
before  using  appropriated  funds  to  pay 
the  claims. 

§536.10    Settlement  agreement 

(a)  General.  Except  under  31  U.S.C. 
3721,  if  a  claim  is  determined  to  be 
meritorious  in  an  amount  less  than 
claimed,  or  if  a  claim  involving  personal 
injuries  or  death  is  approved  in  full,  a 
settlement  agreement  will  be  obtained 
prior  to  payment.  Acceptance  by  a 
claimant  of  an  award  constitutes  a  full 
and  final  settlement  and  release  of  any 
and  all  claims  against  the  United  States 
and  against  the  military  or  civilian 
personnel  whose  act  or  omission  gave 
rise  to  the  claim. 

(b)  Claims  involving  workmen's 
compensation  carriers.  The  settlement 
of  a  claim  involving  a  claimant  who  has 
elected  to  receive  workmen's 
compensation  benefits  under  local  law 
may  require  the  consent  of  the 
workmen's  compensation  carrier  and  in 
certain  jurisdictions  the  State  agency 
with  authority  over  workmen's 
compensation  awards.  Accordingly, 
claims  approval  and  settlement 
authorities  should  be  aware  of  local 
requirements. 

§  536. 1 1    Appeals  and  notification  to 
claimant  as  to  denial  of  claims. 

(a)  General.  The  nature  and  extent  of 
the  written  notification  to  the  claimant 
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as  lo  the  denial  of  his  claim  should  be 
based  on  whether  the  claimant  has  a 
judicial  remedy  following  denial  or 
whether  he  has  an  administrative 
recourse  to  appeal.  Where  there  is  a 
judicial  remedy,  the  written  notification 
should  be  general  as  the  various 
defenses  to  be  employed  by  the  United 
States  in  any  subsequent  litigation  is  a 
matter  finally  for  determination  by  the 
Attorney  General  or  the  appropriate 
U.S.  Attorney.  On  the  other  hand,  in 
cases  in  which  an  administrative  appeal 
is  provided,  the  basis  for  denial  should 
be  much  more  explicit  and  certain;  only 
in  this  way  can  the  claimant  be  required 
to  completely  particularize  his  grounds 
for  appeal. 

(b)  Final  Actions  under  the  Federal 
Tort  Claims  Act  (28  U.S.C.  2671-2680). 
§536.50.  If  the  settlement  authority  has 
information  available  which  could 
possibly  be  a  persuasive  factor  in  the 
decision  of  the  claimant  as  to  whether  to 
resort  to  litigation,  such  information 
may  be  orally  transmitted  to  the      I 
claimant  and.  in  appropriate  cases, 
released  under  normal  procedures  in 
accordance  with  AR  340-17.  However, 
the  written  notification  of  the  denial 
should  be  general  in  nature;  for       | 
example,  denial  on  the  weaker  groilnd 
of  contributory  negligence  should  be 
avoided,  and  the  inclination  should  be 
to  deny  on  the  basis  that  the  claimant 
was  solely  responsible  for  the  incident. 
The  claimant  will  be  informed  in  writing 
of  his  right  to  bring  an  action  in  the 
appropriate  United  States  District  Court 
not  later  than  6  months  after  the  date  of 
mailing  of  the  notification. 

|c)  Denials  under  the  MCA  (10  U.S.C. 
2733)  §§  536.20  through  536.35  and  the 
NGCA  (32  U.S.C.  715) §§536.70  through 
536.81.  Claims  disapproved  under  these 
statutes  are  subject  to  appeal  and  the 
claimant  will  be  so  informed.  Also,  the 
notice  of  disapproval  will  be  sufficiently 
detailed  to  provide  the  claimant  with  an 
opportunity  to  know  and  attempt  to 
overcome  the  basis  for  the  disapproval. 
The  claimant  should  not  be  afforded  a 
valid  basis  for  claiming  surprise  when 
an  issue  adverse  to  him  is  asserted  as  a 
basis  for  denying  his  appeal. 

(d)  Denials  on  jurisdictional  grounds. 
Regardless  of  the  nature  of  the  claim 
presented  or  the  statute  under  which  it 
may  be  considered,  claims  denied  on 
jurisdictional  grounds  which  are  valid, 
certain,  and  not  easily  overcome  and  in 
which  for  this  reason  no  detailed 
investigation  as  to  the  merits  of  the 
claim  is  conducted,  should  contain  in 
the  denial  letter  a  general  statement  to 
the  effect  that  the  denial  on  such 
grounds  is  not  to  be  construed  as  an 
expression  of  opinion  on  the  merits  of 


the  claim  or  an  admission  of  liability.  If 
sufficient  factual  information  is 
available  to  make  a  tentative  ruling  on 
the  merits  of  the  claim,  Hability  may  be 
expressly  denied. 

(e)  Where  claim  may  be  considered, 
under  more  than  one  statute.  In  cases  in 
which  it  is  doubtful  as  to  whether  the 
MCA  (§§  536.20  through  536.35)  or  the 
NGCA  (§§  536.70  through  536.81)  or  the 
FTCA  (§  536.50)  is  the  appropriate 
statute  under  which  to  consider  the 
claim,  the  claimant  will  be  advised  of 
the  alternatives,  for  example,  the  right  to 
sue  or  the  right  to  appeal.  Similarly,  a 
claimant  may  be  advised  of  his 
alternative  remedies  when  the  claimant 
is  a  military  member  and  the  issue  of 
"incident  to  service"  is  not  clear. 

§  536.12    Effect  of  payment 

Acceptance  of  an  award  by  the 
claimant,  except  for  an  advance 
payment,  constitutes  for  the  United 
States,  and  for  the  military  member  or 
civilian  employee  whose  act  or  omission 
gave  rise  to  the  claim,  a  release  from  all 
liability  to  the  claimant  based  on  the  act 
or  omission. 

§  536.13    Advance  payments. 

(a)  Purpose.  This  section  implements 
the  Act  of  8  September  1961  (75  Stat. 
488, 10  U.S.C.  2736),  as  amended  by  Pub. 
L.  90-521  (82  Stat.  874)  and  Pub.  L.  98- 
564  (98  Stat.  2918).  No  new  liability  is 
created  by  10  U.S.C.  2736,  which  merely 
permits  partial  advance  payments  on' 
meritorious  claims  as  specified  in  this 
section. 

(b)  Conditions  for  advance  payment. 
An  advance  payment  not  in  excess  of 
$10,000  is  authorized  in  the  limited 
category  of  claims  resulting  in 
immediate  hardship  arising  from 
incidents  that  are  payable  under  the 
provisions  of  §§  536.20  through  536.35. 
§§  536.70  through  536.81.  or  the  FCA  (10 
U.S.C.  2734).  An  advance  payment  is 
authorized  only  under  the  following 
circumstances: 

(1)  The  claim  must  be  determined  to 
be  cognizable  and  meritorious  under  the 
provisions  of  either  §§  536.20  through 
536.35,  and  §§  536.70  through  536.81,  or 
the  FCA  (10  U.S.C.  2734). 

(2)  There  exists  an  immediate  need  of 
the  person  who  suffered  the  injury, 
damage,  or  loss,  or  of  the  family  of  a 
person  who  was  killed,  for  food, 
clothing,  shelter,  medical  or  burial    - 
expenses,  or  other  necessities,  and  other 
resources  for  such  expenses  are  not ; 
reasonably  available. 

(3)  The  payee,  so  far  as  can  be 
determined,  would  be  a  proper  claimant, 
as  is  the  spouse  or  next  of  kin  of  a 
claimant  who  is  incapacitated. 


(4)  The  total  damage  sustained  must 
exceed  the  amount  of  the  advance 
payment. 

(5)  A  properly  executed  advance 
payment  acceptance  agreement  has 
been  obtained. 

Claims  Arising  From  Activities  of 
Military  or  Civilian  Personnel  or 
Incident  to  Noncombat  Activities 

§536.20    Statutory  authority. 

The  statutory  authority  for  §§  536.20 
through  536.35  is  contained  in  the  Act  of 
10  August  1956  (70A  Stat.  153, 10  U.S.C. 
2733)  commonly  referred  to  as  the 
Military  Claims  Act  (MCA),  as  amended 
by  Pub.  L  90-522,  26  September  1968  (82 
Stat.  875),  Pub.  L.  90-525,  26  September 
1968  (82  Stat.  877),  Pub.  L.  91-312.  8  July 
1970  (84  Stat.  412)  and  Pub.  L.  93-336.  8 
July  1974  (88  Stat.  291);  and  the  Act  of  8 
September  1961  (75  Stat.  488, 10  U.S.C. 
2736),  as  amended  by  Pub.  L.  90-521,  26 
September  1968  (82  Stat.  874)  and  Pub.  L. 
98-564,  30  October  1984  (98  Stat.  2918). 

§  536.21    Definitions. 

The  definitions  of  terms  set  forth  in 
S  536.3  are  applicable  to  §§  536.20 
through  536.35. 

§536.22    Scope. 

Sections  536.20  through  536.35  are 
applicable  in  all  places  and  prescribe 
the  substantive  bases  and  special 
procedural  requirements  for  the 
settlement  of  claims  against  the  United 
States  for  death,  personal  injury,  or 
damage  to  or  loss  or  destruction  of 
property  caused  by  military  personnel  or 
civilian  employees  of  the  DA  acting 
within  the  scope  of  their  employment,  or 
otherwise  incident  to  the  noncombat 
activities  of  the  DA.  provided  such  claim 
is  not  for  personal  injury  or  death  of  a 
member  of  the  Armed  Forces  or  Coast 
Guard  or  a  civilian  officer  or  employee 
whose  injury  or  death  is  incident  to 
service. 

§  536.23    Claims  payable. 

(a)  General.  Unless  otherwise 
prescribed,  a  claim  for  personal  injury, 
death,  or  damage  to  or  loss  of  real  or 
personal  property  is  payable  under 

§§  536.20  through  536.35  when— 

(1)  Caused  by  an  act  or  omission 
determined  to  be  negligent,  wrongful,  or 
otherwise  involving  fault  of  military 
personnel  or  civilian  officers  or 
employees  of  the  Army  acting  within  the 
scope  of  their  employment,  or 

(2)  Incident  to  the  noncombat 
activities  of  the  Army. 

(b)  Property.  The  loss  or  damage  to 
property  which  may  be  the  subject  of 
claims  under  §§  536.20  through  536.35 
includes — 
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(1)  Real  property  used  and  occupied 
under  a  lease,  express  or  implied,  or 
otherwise  (for  example,  in  connection 
with  training,  field  exercises,  or 
maneuvers).  An  allowance  may  be  made 
for  the  use  and  occupancy  of  real 
property  arising  out  of  trespass  or  other 
tort,  even  though  claimed  as  rent. 

(2)  Personal  property  bailed  to  the 
Government  under  an  agreement, 
express  or  implied,  unless  the  owner  has 
expressly  assumed  the  risk  of  damage  or 
loss.  Some  losses  may  be  payable  using 
Operations  and  Maintenance,  Army 
funds.  Clothing  damage  or  loss  claims 
arising  out  of  the  operation  of  an  Army 
Quartermaster  laundry  are  considered 
to  be  incident  to  service  and  are  payable 
only  if  claimant  is  not  a  proper  claimant 
under  31  U.S.C.  3721. 

(3)  Registered  or  insured  mail  in  the 
possession  of  the  Army,  even  though  the 
loss  was  caused  by  a  criminal  act. 

(c)  Effect  of  FTCA.  A  claim  arising  in 
the  United  States  may  be  settled  under 
§§  536.20  through  536.35  only  if  the 
FTCA  (28  U.S.C.  2671-2680),  §  536.50. 
has  been  judicially  determined  not  to  be 
applicable  to  claims  of  this  nature,  or  if 
the  claim  arose  incident  to  noncombat 
activities. 

(d)  Noncombat  activities.  A  claim 
may  be  settled  under  §§  536.20  through 
536.35  if  it  arises  from  authorized 
activities  essentially  military  in  nature, 
having  little  parallel  in  civilian  pursuits 
and  which  historically  have  been 
considered  as  furnishing  a  proper  basis 
for  payment  of  claims,  such  as  practice 
firing  of  missiles  and  weapons,  training 
and  field  exercises,  and  maneuvers, 
including  in  connection  therewith  the 
operation  of  aircraft  and  vehicles,  the 
use  and  occupancy  of  real  estate,  and 
the  movement  of  combat  or  other 
vehicles  designed  especially  for  military 
use.  Activities  incident  to  combat, 
whether  in  time  of  war  or  not.  and  use  of 
military  personnel  and  civilian 
employees  in  connection  with  civil 
disturbances,  are  excluded. 

(e)  Advance  payments.  Advance 
payments  under  10  U.S.C.  2736,  as 
amended,  in  partial  payment  of 
meritorious  claims  to  alleviate 
immediate  hardship  are  authorized. 

§  536.24    Claims  not  payable. 

A  claim  is  not  payable  under 
§§  536.20  through  538.35  which— 

(a)  Results  wholly  from  the  negligent 
or  wrongful  act  of  the  claimant  or  agent. 

(b)  Is  for  reimbursement  for  medical, 
hospital,  or  burial  expenses  furnished  at 
the  expense  of  the  United  States. 

(c)  Is  purely  contractual  in  nature. 

(d)  Arises  from  private  as 
distinguished  from  Government 
transactions. 


(e)  Is  based  solely  on  compassionate 
grounds. 

(f)  Is  for  war  trophies  or  articles 
intended  directly  or  indirectly  for 
persons  other  than  the  claimant  or 
members  of  his  or  her  immediate  family, 
such  as  articles  acquired  to  be  disposed 
of  as  gifts  or  for  sale  to  another, 
voluntarily  bailed  to  the  Army,  or  is  for 
precious  jewels  or  other  articles  of 
extraordinary  value  voluntarily  bailed 
to  the  Army.  The  preceding  sentence  is 
not  applicable  to  claims  involving 
registered  or  insured  mail.  No  allowance 
will  be  made  for  any  item  when  the 
evidence  indicates  that  the  acquisition, 
possession,  or  transportation  thereof 
was  in  violation  of  DA  directives. 

(g)  Is  for  rent,  damage,  or  other 
payments  involving  the  acquisition,  use, 
possession,  or  disposition  of  real 
property  or  interests  therein  by  and  for 
the  DA,  except  as  authorized  by 

§  536.23(b)(1).  Real  estate  claims 
founded  upon  contract  are  generally 
processed  under  AR  405-15. 

(h)  Is  not  in  the  best  interests  of  the 
United  States,  is  contrary  to  pubhc 
policy,  or  is  otherwise  contrary  to  the 
basic  intent  of  the  governing  statute  (10 
U.S.C.  2733):  for  example,  claims  by 
inhabitants  of  unfriendly  foreign 
countries  or  by  or  based  on  injury  or 
death  of  individuals  considered  to  be 
unfriendly  to  the  United  States.  When  a 
claim  is  considered  to  be  not  payable  for 
the  reasons  stated  in  this  paragraph,  it 
will  be  forwarded  for  appropriate  action 
to  the  Commander,  USARCS.  together 
with  the  recommendations  of  the 
responsible  claims  office. 

(i)  If  presented  by  a  national,  or  a 
corporation  controlled  by  a  national,  or 
a  country  at  war  or  engaged  in  armed 
conflict  with  the  United  States,  or  of  any 
country  allied  with  such  enemy  country 
unless  the  settlement  authority  having 
jurisdiction  over  the  claim  determines 
that  the  claimant  is  and,  at  the  time  of 
the  incident,  was  friendly  to  the  United 
States.  A  prisoner  of  war  or  an  interned 
enemy  alien  is  not  excluded  as  to  a 
claim  for  damage,  loss,  or  destruction  of 
personal  property  in  the  custody  of  the 
Government  otherwise  payable. 

(j)  Is  for  personal  injury  or  death  of  a 
member  of  the  Armed  Forces  or  Coast 
Guard  or  a  civilian  employee  thereof 
which  is  incident  to  his  or  her  service 
(10  U.S.C.  2733(b)(3)). 

(k)  The  types  of  claims  not  payable 
under  the  FTCA  (see  S  536.50(j))  are  also 
not  payable  under  §§  536.20  through 
536.35  with  the  following  exceptions: 

(1)  The  foreign  country  exclusion  in  28 
U.S.C.  2680(k)  does  not  apply  to  claims 
under  §§  536.20  through  536.35. 

(2)  The  Feres  bar  in  S  536.50(j)(l)  does 
not  apply  to  claims  under  §§  536.20 


through  536.35,  but  see  the  exclusion  in 
paragraph  (j)  of  this  section. 

S  536.25    Claims  also  cognizable  under 
other  statutes. 

(a)  General.  Claims  based  upon  a 
single  act  or  incident  cognizable  under 
§§  536.20  through  536.35.  which  are  also 
cognizable  under  the  FTCA  (28  U.S.C. 
2671-2680),  §  536.50,  the  Army  Maritime 
Claims  Settlement  Act  (10  U.S.C.  4801- 
04,  4806).  S  536.60.  the  FCA  (10  U.S.C. 
2734),  or  Title  31,  U.S.C.  section  3721 
(Personnel  Claims),  will  be  considered 
first  under  the  latter  statutes.  If  not 
payable  under  any  of  those  latter 
statutes,  the  claim  will  be  considered 
under  SS  536.20  through  536.35. 

(b)  Claims  in  litigation.  Disposition 
under  SS  536.20  through  536.35  of  any 
claim  of  the  type  covered  by  this  section 
that  goes  into  litigation  in  any  State  or 
Federal  court  under  any  State  or  Federal 
statute  or  ordinance  will  be  suspended 
pending  disposition  of  such  litigation 
and  the  claim  file  will  be  forwarded  to 
the  Commander,  USARCS.  The 
Commander,  USARCS,  in  coordination 
with  the  U.S.  Department  of  Justice,  may 
determine  that  final  disposition  under 
§§  536.20  through  536.35  during 
pendency  of  the  litigation  is  in  the  best 
interests  of  the  United  States.  This 
section  will  also  apply  to  any  litigation 
brought  against  any  agent  of  the  United 
States  in  his  or  her  individual  capacity 
which  is  based  upon  the  same  acts  or 
incidents  upon  which  a  claim  under 

§S  536.20  through  536.35  is  based. 

§  536.26    Presentation  of  claims. 

(a)  When  claim  must  be  presented.  A 
claim  may  be  settled  under  this 

SS  536.20  through  536.35  only  if 
presented  in  writing  within  2  years  after 
it  accrues,  except  that  if  it  accrues  in 
time  of  war  or  armed  conflict,  or  if  war 
or  armed  conflict  intervenes  within  2 
years  after  it  accrues,  and  if  good  cause 
is  shown,  the  claim  may  be  presented 
not  later  than  2  years  after  war  or  armed 
conflict  is  terminated.  As  used  in  this 
section,  a  war  or  armed  conflict  is  one  in 
which  any  Armed  Force  of  the  United 
States  is  engaged.  The  dates  of 
commencement  and  termination  of  an 
armed  conflict  must  be  as  established 
by  concurrent  resolution  of  Congress  or 
by  determination  of  the  President. 

(b)  Where  claim  must  be  presented.  A 
claim  must  be  presented  to  an  agency  or 
instrumentality  of  the  DA.  However,  the 
statute  of  Hmitations  is  tolled  if  a  claim 
is  filed  with  another  agency  of  the 
Government  and  is  forwarded  to  the  DA 
within  6  months,  or  if  the  claimant 
makes  inquiry  of  the  DA  concerning  his 
or  her  claim  within  6  months  after  it  was 
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filed  with  another  agency  of  the 
Government  If  a  claim  is  received  by  an 

o^icial  of  the  DA  who  is  not  a  claims 
approval  or  settlement  authority  under 
§§  536.20  through  536.35,  the  claim  will 
be  transmitted  without  delay  to  the 
nearest  claims  office  or  JA  office  for 
delivery  to  such  an  authority. 


IS3C.27 

So  far  as  not  inconsistent  with 
§§  536.20  through  53&35.  the  procedures 
set  forth  in  55  536.1  through  536.13  will 
be  followed.  Subrogated  claims  will  be 
processed  as  prescribed  in  §536.5(b). 

§S3(JS    Lmv  appKcaMv. 

(a)  As  to  claims  arising  in  the  United 
States,  its  territories,  commonwealths, 
and  possessions,  the  law  of  the  place 
where  the  act  or  omission  occurred  will 
be  applied  in  determining  liability  and 
the  e^ect  of  contributory  negligence  on 
claimant's  right  to  recover  damages. 

(b)  In  claims  arising  in  a  foreign 
country,  where  the  claim  is  for  personal 
injury,  death,  or  damage  to  or  loss  of 
real  or  personal  property  caused  by  an 
act  or  omission  determined  to  be 
negligent,  wrongful,  or  otherwise 
involving  fault  of  military  personnel  or 
civilian  officers  or  employees  of  the  DA 
acting  within  the  scope  of  their        i 
employment,  liability  of  the  United 
States  will  be  assessed  in  accordance 
with  general  principles  of  tort  law 
common  to  the  majority  of  American 
jurisdiction  as  evidenced  by  Federal 
case  law  and  standard  legal 
publications,  except  as  to  the  principle 
of  absolute  liability.  The  law  of  thCj 
foreign  country  governing  the  legal 
effect  of  contributory  or  comparatrre 
negligence  by  the  claimant  will  be  . 
applied  in  determining  the  relative  | 
merits  of  the  claim.  In  the  unusual 
situation  where  foreign  law  governing 
contributory  or  comparative  negligence 
does  not  exist,  the  MCA  (10  U.S.C.  2733) 
requires  application  of  traditional  rules 
of  contributory  negligence.  Foreign  rules 
and  regulations  governing  the  operation 
of  motor  vehicles  ("rules  of  the  road") 
will  be  applied  to  the  extent  these  rules 
are  not  specifically  superseded  or 
preempted  by  United  States  military 
traffic  regulations. 

(c)  The  principle  of  absolute  Uability 
is  not  applicable  to  claims  cognizable 
under  55  536.20  through  536.35  even 
though  prescribed  by  otherwise      i 
applicable  local  law. 

(d)  The  meaning  and  constructian  of 
the  MCA  (10  U.S.C  2733)  is  a  Federal 
question  to  be  determined  by  Federal 
law. 


§536.29    Compmsatton  for  profMTty 
damage,  personal  injury,  or  deatti. 

(a)  Measure  of  damages  for  property 
claims — (1)  General.  The  measure  of 
damages  in  property  claims  arising  in 
the  United  Slates  or  its  possessions  will 
be  determined  in  accordance  with  the 
law  of  the  place  where  the  incident 
occurred.  The  measure  of  damages  in 
property  claims  arising  overseas  will  be 
determined  in  accordance  with  general 
principles  of  American  tort  law. 

(2)  Proof  of  damage.  The  cost  of 
repairs  may  be  established  by  a 
receipted  bill  or  estimate  signed  by  a 
reputable  dealer  or  repairman.  Value 
may  be  established  by  the  written 
appraisal  of  a  disinterested,  licensed 
dealer  or  broker  by  market  quotations, 
commercial  catalogs,  or  by  other 
evidence  of  the  price  at  which  like 
property  can  be  obtained  in  the 
community.  The  assistance  of  appraisers 
should  be  used  in  all  claims  where,  in 
the  opinion  of  the  claims  officer,  an 
appraisal  is  reasonably  necessary  and 
useful  in  providing  an  administrative 
settlement  of  claims. 

(b)  Measure  of  damages  in  injury  or 
death  claims.  Where  an  injury  or  an 
injury  resulting  in  death  arises  within 
the  United  States  or  its  possessions,  the 
measure  of  damages  will  be  determined 
in  accordance  with  the  law  of  the  State 
or  possession  wherein  the  injury  arises. 
Where  an  injury  or  an  injury  resulting  in 
death  arises  in  a  foreign  country  and  is 
otherwise  cognizable  and  meritorious 
under  55536.20  through  536.35,  damages 
will  be  determined  in  accordance  with 
general  principles  of  American  tort  law 
and  paragraphs  (c)  and  (d)  of  this 
section. 

(c)  Personal  injury  claims  arising  in 
foreign  countries — (1)  General. 
Allowable  compensation  includes 
reasonable  medical  and  hospital 
expenses  necessarily  incurred. 
Allowable  compensation  may  also 
include  compensation  for  loss  of 
earnings  and  services,  diminution  of 
earning  capacity,  anticipated  medical 
expenses,  physical  disfigurement,  and 
pain  and  suffering. 

(2)  Proof  of  damage.  The  allowable 
compensation  normally  will  be 
established  as  to— 

(i)  Medical,  hospital,  or  burial 
expenses,  by  itemized  bills. 

(ii)  Loss  of  time  and  earnings,  by  a 
written  statement  of  claimant's 
employer  stating  claimant's  age, 
occupation,  wage  or  salary,  time  lost 
from  work  as  a  result  of  the  incident, 
whether  the  person  injured  was  a  full- 
time  employee,  and  his  or  her  actual 
period  of  employment  by  dates.  If  the 
claimant  is  self-employed,  written 
statement  or  other  evidence  showing  the 


amount  of  earnings  actually  lost  may  be 
considered.  Federal  income  tax  returns 
are  an  excellent  source  of  information 
with  regard  to  prior  earnings,  provided 
claimant  will  voluntarily  sutmiit  them.  A 
written  statement  by  the  attending 
physician  should  set  forth  the  nature 
and  extent  of  the  injury  and  treatment, 
the  duration  and  extent  of  the  disability 
involved,  the  prognosis,  including 
diminution  of  earning  capacity,  and  the 
period  of  hospitalization  and  anticipated 
future  medical  expenses. 

(iii)  Loss  of  services,  by  a  statement  of 
the  cost  necessarily  incurred  to  replace 
the  services  to  which  the  claimant  is 
entitled  in  accordance  with  the  law  of 
the  place  where  the  incident  occurred. 

(iv)  Physical  disfigurement  and  pain 
and  suffering,  normally  by  a  physician's 
statement  indicating  the  extent  and 
duration  of  either.  A  determination  of 
compensation  due  on  this  basis 
normally  should  be  supported  by  a 
written  statement  of  applicable  law  and 
precedents. 

(v)  In  claims  involving  serious 
personal  injuries,  that  is  normally  those 
cases  in  which  there  is  an  allegation  of 
temporary  or  permanent  disability,  the 
claimant  should  be  examined  by  an 
independent  physician,  or  other  medical 
specialist  depending  upon  the  nature 
and  extent  of  the  injuries.  (See  5  53a8(b) 
for  procedures  on  independent  medical 
examinations.) 

(d)  Wrongful  death  claims  arising  in 
foreign  countries. — (1)  General.  Where 
claims  for  wrongful  death  that  are 
otherwise  cognizable  and  payable  under 
55536.20  through  536.35  arise  from  an 
act  or  omission  in  a  foreign  country,  the 
provisions  of  this  paragraph  will  apply 
in  determining  proper  beneficiaries  and 
in  calculating  appropriate  damages.  To 
the  extent  consistent  with  this 
paragraph,  the  general  principles  used  to 
evaluate  and  assess  damages  under  the 
Death  on  the  High  Sea  Act  (46  U.S.C. 
761),  as  interpreted  and  applied  by 
Federal  Courts,  will  be  used  as  general 
guidance  in  calculating  a  fair  and 
equitable  award. 

(2)  Who  may  claim.  Where  an  act  or 
omission  has  resulted  in  a  death  for 
which  a  claim  cognizable  under  this 
paragraph  arises,  a  claim  may  be 
presented  by  or  on  behalf  of  the 
decedent's  spouse,  parent  child  or 
dependent  relative.  Claims  may  be 
consolidated  for  joint  presentation  by  a 
representative  of  some  or  all  of  the 
beneficiaries  or  may  be  filed  by  a  proper 
beneficiary  individually. 

(3)  Payable  elements  of  damage,  (i) 
Damages  awarded  will  be  calculated 
based  upon  the  demonstrated  pecuniary 
and  non-economic  losses  suffered  by  the 


beneficiary  as  a  result  of  the  death  of 
the  decedent.  Where  a  case  requires 
economic  assumptions  to  calculate 
future  pecuniary  losses,  only  generally 
accepted  assumptions  as  evidenced  by 
federal  case  law  and  legal-economic 
publications  will  be  used. 

(ii)  Elements  of  damages  not  listed 
separately  in  this  paragraph  will  be 
determined  by  application  of  law  as 
stated  in  paragraph  (d)(1)  of  this  section. 

(A)  Loss  of  support  services,  and 
other  reasonably  ascertainable 
monetary  or  otherwise  valuable 
contributions  a  beneficiary  could  have 
expected  to  receive  had  the  decedent 
lived; 

(B)  Loss  of  companionship,  comfort 
society  protection  and  consortium 
suffered  by  a  spouse  for  the  death  of  a 
spouse,  a  child  for  the  death  of  a  parent, 
or  a  parent  for  the  death  of  a  child; 

(C)  Loss  of  training,  guidance, 
education,  and  nurture  su^ered  by  a 
minor  child  for  the  death  of  a  parent 
during  the  remaining  period  of  minority. 

(4)  Elements  of  damage  not  payable. 
The  following  elements  are  not 
separately  compensable  in  a  claim  for 
wrongful  death: 

(i)  Punitive  or  exemplary  damages  in 
any  form,  such  as  calculations  based 
upon  notions  of  punishment  or 
retribution,  will  not  be  used  in  assessing 
damages; 

(ii)  Mental  anguish,  grief, 
bereavement,  anxiety  or  mental  pain 
and  suffering; 

(iii)  Loss  of  companionship  and 
society  other  than  that  su^ered  by  a 
surviving  spouse  for  the  death  of  a 
spouse,  a  child  for  the  death  of  a  parent, 
or  a  parent  for  the  death  of  a  child; 

(iv)  Loss  of  household  services  to  a 
parent  for  the  death  of  a  minor  child. 

(5)  Form  of  award.  After  full 
consideration  of  all  elements  of  damage, 
the  settlement  authority  should  present 
an  award  to  the  claimant  in  composite 
form.  The  award  normally  should  not  be 
broken  down  by  elements  of  damage. 
Element-by-element  negotiation  is  not 
recommended  because  it  infers  a  false 
degree  of  precision  to  an  inherently 
speculative  process.  The  overall  award 
to  each  beneficiary  may  be  adjusted  to 
ensure  its  consistency  with  awards  in 
recent  claims  presenting  similar 
damages. 

§  536.30    Structured  settlements. 

(a)  The  use  of  the  structured 
settlement  device  by  approval  and 
settlement  authorities  is  encouraged  in 
all  appropriate  cases.  A  structured 
settlement  should  not  be  used  when 
contrary  to  the  desires  of  the  claimant. 

(b)  Notwithstanding  the  above,  the 
Commander.  USARCS  may  require  or 


recommend  to  higher  authority  that  an 
acceptable  structured  settlement  be 
made  a  condition  of  award 
notwithstanding  objection  by  the 
claimant  or  his  or  her  representative 
where — (1)  Necessary  to  ensure 
adequate  and  secure  care  and 
compensation  to  a  minor  or  otherwise 
incompetent  claimant  over  a  period  of 
years; 

(2)  Where  a  trust  device  is  necessary 
to  ensure  the  long-term  availability  of 
funds  for  anticipated  further  medical 
care; 

(3)  Where  the  injured  party's  life 
expectancy  cannot  be  reasonably 
determined. 

§536.31    Claims  over  $100,000. 

Claims  cognizable  under  10  U.S.C. 
2733  and  5  5  536.20  through  536.35,  which 
are  meritorious  in  amounts  in  excess  of 
$100,000.  will  be  forwarded  to  the 
Commander.  USARCS.  Commander. 
USARCS.  will  negotiate  a  settlement 
subject  to  approval  by  the  Secretary  of 
the  Army,  or  require  the  claimant  to 
state  the  lowest  amount  that  will  be 
acceptable  and  provide  appropriate 
justification.  Tender  of  a  final  offer  by 
the  Commander.  USARCS  constitutes  an 
action  subject  to  appeal.  Upon  appeal 
action,  the  Commander,  USARCS  will 
prepare  a  memorandum  of  law  with 
recommendations  and  forward  the  claim 
to  the  Secretary  of  the  Army  for  final 
action.  The  Secretary  will  either 
disapprove  the  claim  or  approve  it  in 
whole  or  in  part.  If  the  claim  is  approved 
in  an  amount  in  excess  of  $100,000,  the 
claimant  may  be  paid  $100,000  from  the 
Claims  Defense  appropriation,  after  the 
execution  of  a  settlement  agreement  in 
full  satisfaction  of  the  claim.  The  excess 
will  be  reported  to  the  Claims  Division. 
GAO.  441  G  Street.  NW..  Washington. 
DC  20548  together  with  appropriate 
documentation. 

§  536.32    Settlement  procedures. 

(a)  General.  Approval  and  settlement 
authorities  will  follow  the  procedures 
set  forth  in  55  536.1  through  536.13.  The 
disapproval  of  a  claim  is  final  unless  the 
claimant  appeals  in  writing  or  the 
settlement  authority  reconsiders  the 
claim.  The  settlement  authority  will 
notify  the  claimant  by  certified  or 
registered  mail  of  the  action  taken  and 
reason  therefor.  The  letter  of  notification 
will  inform  the  claimant  of  the  following: 

(1)  He  may  appeal,  and  no  form  is 
prescribed  for  the  appeal. 

(2)  The  title  of  the  authority  who  will 
act  on  the  appeal,  and  the  appeal  should 
be  addressed  to  the  settlement  authority 
who  last  acted  on  the  claim. 

(3)  The  grounds  for  appeal  should  be 
set  forth  fully. 


(4)  The  appeal  must  be  submitted 
within  30  days  of  receipt  by  the  claimant 
of  notice  of  action  on  the  claim.  An 
appeal  will  be  considered  timely  if 
postmarked  within  30  days  after  receipt 
by  the  claimant  of  such  notification.  For 
good  cause  shown,  the  Commander, 
USARCS  may  extend  the  time  for 
appeal.  The  30-day  appeal  period  starts 
on  the  day  following  the  claimant's 
receipt  of  the  letter  from  the  settlement 
authority  informing  the  claimant  of  the 
action  taken  and  of  the  appellate  rights. 
If  the  30th  day  falls  on  a  day  on  which 
the  post  office  is  closed,  the  next  day  on 
which  it  is  open  for  business  will  be 
considered  the  final  day  of  the  appeal 
period. 

(5)  Where  a  claim  for  the  same  injury 
has  been  filed  under  the  FTCA  and  the 
denial  or  final  offer  applies  equally  to 
such  claim,  that  any  suit  brought  under 
the  FTCA  must  be  brought  not  later  than 
6  months  from  the  date  of  mailing  of  the 
notice  of  denial  or  final  offer.  Further,  if 
suit  is  brought  action  of  any  appeal  will 
be  held  in  abeyance  pending  final 
determination  of  such  suit. 

(b)  Action  on  appeal.  (1)  Upon  receipt, 
the  appeal  will  be  examined  by  the 
settlement  authority  to  determine  if  the 
appeal  complies  with  the  requirements 
of  this  section.  The  settlement  authority 
will  also  examine  the  claims 
investigative  file  and  decide  whether 
additional  investigation  is  required; 
ensure  all  allegations  or  evidence 
presented  by  the  claimant,  agent  or 
attorney  are  documented  in  the  file;  and 
that  all  pertinent  evidence  is  included  in 
the  file.  Then  the  claim  with  complete 
investigative  file  and  a  seven-paragraph 
memorandum  of  opinion  will  be 
forwarded  to  the  appropriate  appellate 
authority  for  necessary  action  on  the 
appeal.  If  the  evidence  in  the  file, 
including  information  submitted  by  the 
claimant  with  the  appeal,  indicates  that 
the  appeal  should  be  sustained,  it  may 
be  treated  as  a  request  for 
reconsideration  under  5  536.33. 
Processing  of  the  appeal  may  be  delayed 
pending  the  outcome  of  further  efforts 
by  the  settlement  authority  to  settle  the 
claim. 

(2)  As  to  an  appeal  that  will  be  acted 
on  by  TJAG,  The  Assistant  Judge 
Advocate  General  (TAJAG),  or  the 
Secretary  of  the  Army,  the  Commander. 
USARCS  will  forward  the  claim  together 
with  the  recommendation  for  action.  All 
matters  submitted  by  the  claimant  will 
be  forwarded  and  considered. 

(3)  Since  an  appeal  under  this 
authority  is  not  an  adversary 
proceeding,  no  form  of  hearing  is 
authorized;  however,  the  claimant 
should  be  offered  a  reasonable  period  of 
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time,  upon  request,  to  obtain  and  submit 
any  additional  evidence  or  written 
argument  for  consideration  by  the 
appellate  authority. 

$536.33    RMOMidMration. 

(a)  An  approval  or  settlement 
authority  may  reconsider  a  claim  upon 
request  of  the  claimant  or  someone 
acting  in  his  behalf.  In  the  absence  of 
such  a  request,  the  authority  may 
reconsider  a  claim  that  was  previously 
disapproved,  in  whole  or  in  part,  (even 
tho^jh  a  settlement  agreement  has  been 
executed)  when  it  appears  that  the 
original  action  was  incorrect  in  law  or 
fact.  If  the  original  action  was  incorrect, 
the  action  will  be  corrected  and  a 
supplemental  payment  made,  if 
appropriate.  The  basis  for  a  change  in 
action  will  be  stated  in  a  memorandum 
included  in  the  file. 

(b)  A  successor  or  higher  settlement 
authority  may  also  reconsider  the 
original  action  on  a  claim;  but  only  on 
the  basis  of  fraud  or  collusion,  new  and 
material  evidence,  or  manifest  error  of 
fact,  such  as  errors  in  calculation  or 
factual  misinterpretation  of  applicable 
law. 

(c)  A  request  for  reconsideration 
should  indicate  fully  the  legal  or  factual 
basis  asserted  as  grounds  for  relief. 
Following  completion  of  any 
investigation  or  other  action  deemed 
necessary  for  an  informed  disposition  of 
the  request,  the  approval  or  settlement 
authority  will  reconsider  the  claim  and 
attempt  to  setUe  it  by  granting  such 
relief  as  may  appear  warranted.  When 
further  settlement  efforts  appear 
unwarranted  or  settlement  is  beyond  his 
jurisdiction,  the  entire  file  with  a 
memorandum  of  opinion  will  be 
forwarded  through  claims  channels  to 
the  responsible  claims  authority.  If  a 
higher  settlement  authority  is  unable  to 
grant  the  relief  requested,  he  will 
forward  the  claim  with 
recommendations  to  the  Commander, 
USARCS,  and  inform  the  claimant  of 
such  referral. 


§536.34    Attorney  fees. 

In  the  settlement  of  any  claim  under 
§  S  536.20  through  536.35  attorney  fees 
shall  not  exceed  20  percent  of  any 
award:  provided,  that  when  a  claim 
involves  payment  of  an  award  in  excess 
of  $1,000,000,  attorney  fees  on  that  part 
of  the  award  which  exceeds  $1,000,000 
may  be  determined  by  the  Secretary 
the  Army. 


ry  of 


§  536.35  Paymwit  of  cotts,  aHttemants, 
and  iudgmcnts  ratatMl  to  certain  medical 
afiG  leQoi  nMiipfaciioe  «snis> 

(a)  All  requests  for  indemniflcation  of 
costs,  settlements,  or  judgments 


cognizable  under  10  U.S.C.  1089(f)  for 
"personal  injury  or  death  caused  by  any 
physician,  dentist,  nurse,  pharmacist,  or 
paramedical  or  other  supporting 
personnel  (including  medical  and  dental 
technicians,  nurse  assistants,  and 
therapists)  of  DA  should  be  forwarded 
to  Commander,  USARCS,  for  action  and 
will  be  paid,  provided: 

(1)  The  alleged  negligent  or  wrongful 
actions  or  omissions  arose  in 
performance  of  medical,  dental  or 
related  health  care  functions  (including 
clinical  studies  and  investigations) 
within  the  scope  of  employment:  and 

(2)  Such  personnel  provide  prompt 
notification  and  delivery  of  all  process 
served  or  received,  provide  such  other 
documents,  information,  and  assistance 
as  requested,  and  cooperate  in  the 
defense  of  the  action  on  the  merits.  (See 
DoD  Directive  6000.6.) 

(b)  All  requests  for  indemnification  of 
costs,  settlements,  and  judgments 
cognizable  under  10  U.S.C.  1054(f)  for 
damages  for  injury  of  loss  of  property 
caused  by  an  attorney,  paralegal,  or 
other  member  of  a  legal  staff  within  the 
DA  should  be  forwarded  to  Commander, 
USARCS,  for  action  and  will  be  paid, 
provided: 

(1)  That  the  alleged  negligent  or 
wrongful  actions  or  omissions  arose  in 
connection  with  providing  legal  services 
while  acting  within  the  scope  of  the 
person's  duties  or  employment,  and 

(2)  That  such  personnel  provide 
prompt  notification  and  delivery  of  all 
process  served  or  received,  provide  such 
other  documents,  information  and 
assistance  as  requested,  and  cooperate 
in  the  defense  of  the  action  on  the 
merits.  (See  DoD  Directive  6000.6.) 

§536.40    Claima  under  Artlcte  139,  UnHorm 
Code  of  Military  Justice. 

(a)  Statutory  authority.  The  authority 
for  this  section  is  Article  139.  Uniform 
Code  of  Military  Justice  (10  U.S.C.  939) 
which  provides  for  redress  of  damage  to 
property  willfully  damaged  or 
destroyed,  or  wrongfully  taken,  by 
members  of  the  Armed  Forces  of  the 
United  States. 

(b)  Purpose.  This  section  sets  forth  the 
standards  to  be  applied  and  the 
procedures  to  be  followed  in  the 
processing  of  claims  for  damage,  loss  or 
destruction  of  property  owned  by  or  in 
the  lawful  possession  of  an  individual, 
whether  civilian  or  military,  a  business, 
a  charity,  or  a  State  or  local  government, 
where  the  property  was  wrongfully 
taken  or  willfully  damaged  by  military 
members  of  DA.  Claims  cognizable 
under  other  claims  statutes  may  be 
processed  under  this  section. 

(c)  Effect  of  disciplinary  action. 
Administrative  action  under  Article  139 


and  this  section  is  entirely  separate  and 
distinct  from  disciplinary  action  taken 
under  other  articles  of  the  UCM]  or 
other  administrative  actions.  Because 
action  under  Article  139  and  this  section 
requires  independent  findings  on  issues 
other  than  guilt  or  innocence,  the  mere 
fact  that  a  soldier  was  convicted  or 
acquitted  of  charges  is  not  dispositive  of 
a  claim  under  Article  139. 

(d)  Claims  cognizable.  Claims 
cognizable  under  Article  139,  UCMJ  are 
limited  to — 

(1)  Claims  for  property  willfully 
damaged.  Willful  damage  is  damage 
which  is  inflicted  intentionally, 
knowingly,  and  purposefully  without 
justifiable  excuse,  as  distinguished  from 
damage  caused  inadvertently  or 
thoughtlessly  through  simple  or  gross 
negligence.  Damage,  loss,  or  destruction 
of  property  caused  by  riotous,  violent,  or 
disorderly  acts,  or  by  acts  of 
depredation,  or  through  conduct 
showing  reckless  or  wanton  disregard  of 
the  property  rights  of  others  may  be 
considered  willful  damage. 

(2)  Claims  for  property  wrongfully 
taken.  A  wrongful  taking  is  any 
unauthorized  taking  or  withholding  of 
property,  not  involving  the  breach  of  a 
fiduciary  or  contractual  relationship, 
with  the  intent  to  temporarily  or 
permanently  deprive  the  owner  or 
person  lawfully  in  possession  of  the 
property.  Damage,  loss,  or  destruction  of 
property  through  larceny,  forgery, 
embezzlement,  fraud,  misappropriation, 
or  similar  offense  may  be  considered 
wrongful  taking. 

(e)  Claims  not  cognizable.  Claims  not 
cognizable  under  this  section  and 
Article  139  include — 

(1)  Claims  resulting  from  negligent 
acts. 

(2)  Claims  for  personal  injury  or 
death. 

(3)  Claims  resulting  from  acts  or 
omissions  of  military  personnel  acting 
within  the  scope  of  their  employment. 

(4)  Subrogated  claims,  including 
claims  by  insurers. 

(f)  Limitations  on  assessnients — (1) 
Time  limitations.  To  be  considered,  a 
claim  must  be  submitted  within  90  days 
of  the  incident  out  of  which  the  claim 
arose,  unless  the  special  court-martial 
convening  authority  (SPCMCA)  acting 
on  the  claim  determines  that  good  cause 
has  been  shown  for  the  delay. 

(2)  Limitations  on  amount.  No 
soldier's  pay  may  be  assessed  more 
than  $5,000  on  a  single  claim  without  the 
approval  of  the  Commander,  USARCS, 
or  designee.  If  the  commander  acting  on 
the  claim  determines  that  an  assessment 
against  a  soldier  in  excess  of  $5,000  is 
meritorious,  he  or  she  will  assess  the 


pay  of  that  soldier  in  the  amount  of 
$5,000  and  forward  the  claim  to  the 
Commander,  USARCS,  with  his  or  her 
recommendation  as  to  the  additional 
amount  which  should  be  assessed. 

(3)  Direct  damages.  Assessments  are 
limited  to  direct  damages  for  the  loss  of 
or  damage  to  property.  Indirect,  remote, 
or  consequential  damages  may  not  be 
considered  under  this  section. 

(g)  Reconsideration — (1)  General. 
Although  Article  139  does  not  provide 
for  a  right  of  appeal,  either  the  claimant 
or  a  soldier  whose  pay  is  assessed  may 
request  the  SPCMCA  or  a  successor  in 
command  to  reconsider  the  action.  A 
request  for  reconsideration  will  be 
submitted  in  writing  and  will  clearly 
state  the  facutal  or  legal  basis  for  the 
relief  requested.  The  SPCMCA  may 
direct  that  the  matter  be  reinvestigated. 

(2)  Reconsideration  by  the  original 
SPCMCA.  The  original  SPCMCA  may 
reconsider  the  action  so  long  as  he 
occupies  that  position,  regardless  of 
whether  a  soldier  whose  pay  was 
assessed  has  been  transferred.  If  the 
original  SPCMCA  determines  that  the 
action  was  incorrect,  he  or  she  may 
modify  it  subject  to  paragraph  (h)(4)  of 
this  section.  If  a  request  for 
reconsideration  is  submitted  more  than 
15  days  after  notification  was  provided, 
however,  the  SPCMCA  should  only 
modify  the  action  on  the  basis  of  hraud, 
collusion,  newly  discovered  evidence,  or 
manifest  error  of  fact  or  law. 

(3)  Reconsideration  by  a  successor  in 
command.  Subject  to  paragraph  (h)(4)  of 
this  section,  a  successor  in  command 
may  only  modify  an  action  on  the  basis 
of  fraud,  collusion,  newly  discovered 
evidence,  or  manifest  error  of  fact  or 
law  apparent  on  the  face  of  the  record. 

(4)  Legal  review  and  action.  Prior  to 
modifying  the  original  action,  the 
SPCMCA  will  have  the  claims  office 
render  a  legal  opinion  and  will  fully 
explain  his  or  her  basis  for  modification 
as  part  of  the  file.  If  a  return  of  assessed 
pay  is  deemed  appropriate,  the 
SPCMCA  should  request  the  claimant  to 
return  the  money,  setting  forth  the  basis 
for  the  request.  There  is  no  authority  for 
repayment  from  appropriated  funds. 

§  536.50    Claims  based  on  negligence  of 
military  personnel  or  civilian  employees 
under  the  Federal  Tort  Claims  Act 

(a)  Authority.  The  statutory  authority 
for  this  section  is  the  FTCA  (60  Stat.  842, 
28  U.S.C.  2671-2680),  as  amended  by  the 
Act  of  18  July  1966  (Pub.  L.  89-506;  80 
Stat.  306),  the  Act  of  16  March  1974  (Pub. 
L.  93-253;  88  Stat.  50).  and  the  Act  of  29 
December  1981  (Pub.  L.  97-124).  and  as 
implemented  by  the  Attorney  General's 
Regulations  (28  CFR  14.1-14.11). 


(b)  Scope.  This  section  prescribes  the 
substantive  basis  and  special  procedural 
requirements  for  the  administrative 
settlement  of  claims  against  the  United 
States  under  the  FTCA  and  the 
implementing  Attorney  General's 
Regulations  based  on  death,  personal 
injury,  or  damage  to  or  loss  of  property 
which  accrue  on  or  after  18  January 
1967.  If  a  conflict  exists  between  the 
provisions  of  this  section  and  the 
provisions  of  the  Attorney  General's 
Regulations,  the  latter  govern. 

(c)  Claims  payable.  Unless  otherwise 
prescribed,  claims  for  death,  personal 
injury,  or  damage  to  or  loss  of  property 
(real  or  personal)  are  payable  under  this 
section  when  the  injury  or  damage  is 
caused  by  negligent  or  wrongful  acts  or 
omissions  of  military  personnel  or 
civiHan  employees  of  the  DA  or  the  DoD 
while  acting  within  the  scope  of  their 
employment  under  circumstances  in 
which  the  United  States,  if  a  private 
person,  would  be  liable  to  the  claimant 
in  accordance  with  the  law  of  the  place 
where  the  act  or  omission  occurred.  The 
FTCA  is  a  limited  consent  to  liabiUty 
without  which  the  United  States  is 
immune.  Similarly,  there  is  no  Federal 
cause  of  action  created  by  the 
Constitution  which  would  permit  a 
damage  recovery  because  of  the  Fifth 
Amendment  or  any  other  constitutional 
provision.  Immunity  must  be  expressly 
waived,  as  by  the  FTCA. 

(d)  "Employee  of  the  Government"  (28 
U.S.C.  2671)  includes  the  following 
categories  of  tortfeasors  for  which  the 
DA  is  responsible: 

(1)  Military  personnel  (members  of  the 
Army),  including  but  not  limited  to: 

(i)  Members  on  full-time  active  duty  in 
a  pay  status,  including — 

(A)  Members  assigned  to  units 
performing  active  service. 

(B)  Members  serving  as  ROTC 
instructors.  (Does  not  include  Junior 
ROTC  instructors  unless  on  active  duty.) 

(C)  Members  serving  as  National 
Guard  instructors  or  advisors. 

(D)  Members  on  duty  or  in  training 
with  other  Federal  agencies,  for 
example.  Nuclear  Regulatory 
Commission,  National  Aeronautics  and 
Space  Administration,  Departments  of 
Defense,  State,  Navy,  or  Air  Force. 

(E)  Members  assigned  as  students  or 
ordered  into  training  at  a  non-Federal 
civilian  educational  institution,  hospital, 
factory,  or  other  industry.  This  does  not 
include  members  on  excess  leave. 

(F)  Members  on  full-time  duty  at 
nonappropriated  fund  activities. 

(G)  Members  of  the  ARNG  of  the 
United  States  on  active  duty. 

(ii)  Members  of  reserve  units  during 
periods  of  inactive  duty  training  and 
active  duty  training,  including  ROTC 


cadets  who  are  reservists  while  they  are 
at  summer  camp. 

(iii)  Members  of  the  ARNG  while 
engaged  in  training  or  duty  under  32 
U.S.C.  316,  502,  503,  504.  or  505  for 
claims  arising  on  or  after  29  December 
1981. 

(2)  Civilian  officials  and  employees  of 
both  the  DOD  and  the  DA  (there  is  no 
practical  significance  to  the  distinction 
between  the  terms  "official"  and 
"employee")  including  but  not  limited 
to— 

(i)  Civil  Service  and  other  full-time 
employees  of  both  DOD  and  DA  paid 
from  appropriated  funds. 

(ii)  Contract  surgeons  (10  U.S.C.  1091, 
4022;  paragraph  4-2,  AR  40-1)  and 
consultants  (10  U.S.C.  1091;  paragraph 
4-3,  AR  40-1;  CPR  A-9;  FPM  Chapter 
304)  where  "control"  is  exercised  over 
physician's  day  to  day  practice. 

(iii)  Employees  of  nonappropriated 
funds  if  the  particular  fund  is  an 
instrumentality  of  the  United  States  and 
thus  a  Federal  agency.  In  determining 
whether  or  not  a  particular  fund  is  a 
"Federal  agency,"  consider  whether  the 
fund  is  an  integral  part  of  the  DA 
charged  with  an  essential  DA 
operational  function  and  the  degree  of 
control  and  supervision  exercised  by 
DA  personnel.  Members  or  users,  as 
distinguished  from  employees  of 
nonappropriated  funds,  are  not 
considered  Government  employees.  The 
same  is  true  of  family  child  care 
providers.  However,  claims  arising  out 
of  the  use  of  certain  nonappropriated 
fund  property  or  the  acts  or  omissions  of 
family  child  care  providers,  may  be 
payable  from  such  funds  under  chapter 
12,  AR  27-20,  as  a  matter  of  policy,  even 
when  the  user  is  not  within  the  scope  of 
employment  and  the  claim  is  not 
otherwise  cognizable  under  any  other 
claims  authorization. 

(iv)  Prisoners  of  war  and  interned 
enemy  aliens. 

(v)  Civilian  employees  of  the  District 
of  Columbia  National  Guard,  including 
those  paid  under  "service  contracts" 
from  District  of  Columbia  funds. 

(vi)  Civilians  serving  as  ROTC 
instructors  paid  from  Federal  funds. 

(vii)  National  Guard  technicians 
employed  under  32  U.S.C.  709(a)  for 
claims  accruing  on  or  after  1  January 
1969  (Pub.  L.  90-486. 13  August  1968:  82 
Stat.  755). 

(3)  Persons  acting  in  an  official 
capacity  for  the  DOD  or  the  DA  whether 
temporarily  or  permanently  in  the 
service  of  the  United  States  with  or 
without  compensation  including  but  not 
limited  to— 

(i)  "Dollar  a  year"  personnel. 
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(ii)  Members  of  advisory  committees, 
commissions,  boards  or  the  like. 

(iii)  Volunteer  workers  in  an  official 
capacity  acting  in  furtherance  of  the 
business  of  the  United  States.  The 
general  rule  with  respect  to  volunteers  is 
set  forth  in  31  U.S.C.  665(b).  which 
provides  that,  "No  officer  or  employee 
of  the  United  States  shall  accept 
voluntary  service  for  the  United  States 
or  employ  personal  service  in  excess  of 
that  authorized  by  law,  except  in  cases 
of  emergency  involving  the  safety  of 
human  life  or  the  protection  of 
property."  (5  U.S.C.  3111(c)  specifically 
provides  that  student  volunteers 
employed  thereunder  shall  be     i 
considered  Federal  employees  for 
purposes  of  claims  under  the  FTCA.  The 
same  classification  is  applied  by  10 
U.S.C.  1588  to  museum  and  family 
support  program  volunteers.)  The  DA  is 
permitted  to  accept  and  use  certain 
volunteer  services  in  Army  family 
support  programs  as  authorized  by  Pub. 
L  98-94.  24  September  1983. 

(iv)  Loaned  servants.  Employees  who 
are  permitted  to  serve  another  employer 
may  be  considered  "loaned  servants," 
provided  the  borrowing  employer  has 
the  power  to  discharge  the  employee,  to 
control  and  direct  the  employee,  and  to 
decide  how  he  will  perform  his  tasks. 
Whoever  has  retained  those  powers  is 
liable  for  the  employee's  torts  under  the 
principle  of  respondeat  superior.  Where 
those  elements  of  direction  and  control 
have  been  found,  the  United  States  has 
been  liable,  for  example,  for  the  torts  of 
Government  employees  loaned  for 
medical  training  and  emergency 
assistance,  and  county  and  state 
employees  discharging  Federal  | 
programs. 

(e)  "Scope  of  employment"  means 
acting  in  "line  of  {military]  duty"  (28 
U.S.C.  2671)  and  is  determined  in 
accordance  with  principles  of 
respondeat  superior  under  the  law  of  the 
jurisdiction  in  which  the  act  or  omission 
occurred.  Determination  as  to  whether  a 
person  is  within  a  category  listed  in 
paragraph  (d)(3)  of  this  section  will 
usually  be  made  together  with  the  scope 
determination.  Local  law  should  always 
be  researched,  but  the  novel  aspects  of 
the  military  relationship  should  be  kept 
in  mind  in  making  a  scope        i 
determination.  | 

(f)  "Line  of  duty"  determinations 
under  AR  600-8-1  are  not  determinative 
of  scope  of  employment.  "Joint  venture" 
situations  are  likely  to  be  frequent 
where  the  Federal  employee  is 
performing  federally  assigned  duties  but 
is  under  actual  direction  and  control  of  a 
non-Federal  entity,  for  example,  a 
Federal  employee  in  training  at  a  non- 
Federal  entity  or  ROTC  instructors  at 


civilian  institutions.  This  could  also 
occur  where  the  employee  is  working  for 
another  Federal  agency.  Furthermore, 
dual  purpose  situations  are 
commonplace  where  benefits  to  the 
Government  and  the  member  or 
employee  may  or  may  not  be  concurrent, 
for  example,  use  of  privately  owned 
vehicles  at  or  away  from  assigned  duty 
station,  or  permanent  change  of  station 
with  delay  en  route.  (See  §§  536.90 
through  536.97  for  the  handling  of 
certain  claims  arising  out  of  nonscope 
activities  of  members  of  the  Army.) 

(g)  Law  applicable.  The  whole  law  of 
the  place  where  the  act  or  omission 
occurred,  including  choice  of  law  rules, 
will  be  applied  in  the  determination  of 
liability  and  quantum.  Where  there  is  a 
conflict  between  the  local  law  and  an 
express  provision  of  the  FTCA,  the  latter 
governs. 

(h)  Subrogation.  Claims  involving 
subrogation  will  be  processed  as 
prescribed  in  §  536.5(b),  except  where 
inconsistent  with  the  provisions  of  this 
section  or  the  Attorney  General's 
regulations. 

(i)  Indemnity  or  contribution.— [1) 
Sought  by  the  United  States.  If  the  claim 
arises  under  circumstances  in  which  the 
Government  is  entitled  to  contribution 
or  indemnity  under  a  contract  of 
insurance  or  the  applicable  law 
governing  joint  tortfeasors,  the  third 
party  will  be  notified  of  the  claim,  and 
will  be  requested  to  honor  its  obligation 
to  the  United  States  or  to  accept  its 
share  of  joint  liability.  If  the  issue  of 
indemnity  or  contribution  is  not 
satisfactorily  adjusted,  the  claim  will  be 
compromised  or  settled  only  after 
consultation  with  the  Department  of 
Justice  as  provided  in  28  CFR  14.6. 

(2)  Claims  for  indemnity  or 
contribution.  Claims  for  indemnity  or 
contribution  from  the  United  States  will 
be  compromised  or  settled  under  this 
section,  if  liability  exists  under  the 
applicable  law,  provided  the  incident 
giving  rise  to  such  claim  is  otherwise 
cognizable  under  this  section.  As  to  such 
claims  where  the  exclusivity  of  the 
FECA  may  be  applicable.  (See  5  U.S.C. 
8101-8150.) 

(3)  ARNG  vehicular  claims.  When  a 
vehicle  used  by  the  ARNG.  or  a 
privately  owned  vehicle  operated  by  a 
member  or  employee  of  the  ARNG.  is 
involved  in  an  incident  under 
circumstances  which  make  this  section 
applicable  to  the  disposition  of 
administrative  claims  against  the  United 
States  and  results  in  personal  injury, 
death,  or  property  damage,  and  a 
remedy  against  the  State  or  its  insurer  is 
indicated,  the  responsible  area  claims 
authority  will  monitor  the  action  against 
the  State  or  its  insurer  and  encourage 


direct  settlement  between  the  claimant 
and  the  State  or  its  insurer.  Where  the 
State  is  insured,  direct  contact  with 
State  or  ARNG  officials  rather  than  the 
insurer  is  desirable.  Regular  procedures 
will  be  established  and  followed 
wherever  possible.  Such  procedures 
should  be  agreed  on  by  both  local 
authorities  and  the  appropriate  claims 
authorities  subject  to  concurrence  by 
Commander.  USARCS.  Such  procedures 
will  be  designed  to  ensure  that  local 
authorities  and  United  States  authorities 
do  not  issue  conflicting  instructions  for 
processing  claims  and  that  whenever 
possible  and  in  accordance  with 
governing  local  and  Federal  law  a 
mutual  arrangement  for  disposition  of 
such  claims  as  in  paragraph  (i)(4)  of  this 
section  is  worked  out.  Amounts 
recovered  or  recoverable  by  claimant 
from  any  insurer  (other  than  claimant's 
insurer  who  has  obtained  no  subrogated 
interest  against  the  United  States)  will 
be  deducted  from  the  amount  otherwise 
payable. 

(4)  Claims  arising  out  of  training 
activities  of  ARNG  personnel. 
Contributions  may  be  sought  from  the 
state  involved  where  it  has  waived 
sovereign  immunity  or  has  private 
insurance  which  would  cover  the 
incident  giving  rise  to  the  particular 
claim.  Where  the  state  involved  rejects 
the  request  for  contribution,  the  file  will 
be  forwarded  to  the  Commander, 
USARCS.  The  Commander.  USARCS,  is 
authorized  to  enter  into  an  agreement 
with  a  State,  territory,  or  commonwealth 
to  share  settlement  costs  of  claims 
generated  by  the  ARNG  personnel  or 
activities  of  that  political  entity. 

(j)  Claims  not  payable.  The  exclusions 
contained  in  28  U.S.C.  2680  are 
applicable  to  claims  herein.  Other  types 
of  claims  are  excluded  by  statute  or 
court  decisions,  including,  but  not 
limited  to,  the  following: 

(1)  Claims  for  the  personal  injury  or 
death  of  a  member  of  the  Armed  Forces 
of  the  United  States  incurred  incident  to 
service,  or  for  damage  to  a  member's 
property  incurred  incident  to  service. 
Feres  v.  United  States.  340  U.S.  135 
(1950).  Currently  the  most  significant 
justification  for  the  incident  to  service 
doctrine  is  the  availability  of  alternative 
compensation  systems,  and  the  fear  of 
disrupting  the  military  command 
relationship.  Other  supportive  factors 
often  cited  by  the  courts  are  the  service 
member's  duty  status,  location,  and 
receipt  of  military  benefits  at  the  time  of 
the  incident. 

(i)  The  exception  applies  to  members 
of  the  Army,  Navy,  Air  Force,  Marine 
Corps,  and  Coast  Guard,  including  the 
Reserve  Components  of  the  Armed 


Forces.  (See  10  U.S.C.  261.)  The 
exception  also  applies  to  service 
members  on  the  Temporary  Disability 
Retired  List,  and  on  convalescent  leave, 
to  service  academy  cadets,  to  members 
of  visiting  forces  in  the  United  States 
under  the  SOFA  between  the  parties  to 
the  North  Atlantic  Treaty  or  similar 
international  agreements,  and  to  service 
members  on  the  extended  enlistment 
program. 

(ii)  The  incident  to  service  doctrine 
has  been  extended  to  derivative  claims 
where  the  directly  injured  party  is  a 
service  member.  Third  party  indemnity 
claims  are  barred. 

(2)  Claims  for  the  personal  injury  or 
death  of  a  Govenunent  employee  for 
whom  benefits  are  provided  by  the 
Federal  Employees  Compensation  Act  (5 
U.S.C.  8101-8150).  This  Act  provides 
that  benefits  paid  under  the  Act  are 
exclusive  and  instead  of  all  other 
liability  of  the  United  States,  including 
that  under  a  Federal  tort  liability  statute 
(5  U.S.C.  8116(c)).  It  extends  to 
derivative  claims,  to  subsequent 
malpractice  for  treatment  of  covered 
injury,  to  injuries  for  which  there  is  no 
scheduled  compensation,  and  to 
employee  harassment  claims  for  which 
other  remedies  are  available  (42  U.S.C. 
2000e).  The  exception  does  not  bar  third 
party  indemnity  claims.  When  there  is 
doubt  as  to  whether  or  not  this 
exception  applies,  the  claim  should  be 
forwarded  through  claims  channels  to 
the  Commander,  USARCS,  for  an 
opinion. 

(3)  Claims  for  the  personal  injury  or 
death  of  an  employee,  including 
nonappropriated  fund  employees,  for 
whom  benefits  are  provided  by  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  901-950). 
An  employee  of  a  nonappropriated  fund 
instrumentality  is  covered  by  that  Act  (5 
U.S.C.  8171).  This  is  the  exclusive 
remedy  for  covered  employees,  similar 
to  the  exclusivity  of  the  FECA. 

(4)  Claims  for  the  personal  injury  or 
death  of  any  employee  for  whom 
benefits  are  provided  under  any 
workmen's  compensation  law,  if  the 
premiums  of  the  workmen's 
compensation  insurance  are 
retrospectively  rated  and  charged  as  an 
allowable,  allocable  expense  to  a  cost- 
type  contract.  If.  in  the  opinion  of  an 
approval  or  settlement  authority,  the 
claim  should  be  considered  payable,  for 
example,  the  injuries  did  not  result  from 
a  normal  risk  of  employment  or 
adequate  compensation  is  not  payable 
under  workmen's  compensation  laws, 
the  file  will  be  forwarded  with 
recommendations  through  claims 
channels  to  the  Commander,  USARCS, 


who  may  authorize  payment  of  an 
appropriate  award. 

(5)  Claims  for  damage  from  or  by 
flood  or  flood  waters  at  any  place.  33 
U.S.C.  702c.  This  exception  is  broadly 
construed  and  includes  multi-purpose 
projects  and  all  phases  of  construction 
and  operation. 

(6)  Claims  based  solely  upon  a  theory 
of  absolute  liability  or  liability  without 
fault.  Either  a  "negligent"  or  "wrongful" 
act  is  required  by  the  FTCA,  and  some 
type  of  malfeasance  or  nonfeasance  is 
required.  Dalehite  v.  United  States,  346 
U.S.  15  (1953);  Laird  v.  Nelms.  406  U.S. 
797  (1972).  Thus,  liability  does  not  arise 
by  virtue  either  of  United  States 
ownership  of  an  inherently  dangerous 
commodity  or  of  engaging  in  extra- 
hazardous activity. 

(k)  Procedures — (1)  General  Unless 
inconsistent  with  the  provisions  of  this 
section,  the  procedures  for  the 
investigation  and  processing  of  claims 
set  forth  in  §§  536.1  through  536.13  will 
be  followed. 

(2)  Claims  arising  out  of  tortious 
conduct  by  ARNG  personnel  as  defined 
in  subparagraph  (d)(l)(iii)  of  this 
section,  (i)  Notification.  The  procedures 
prescribed  in  §  536.75,  will  be  followed 
in  ARNG  claims  arising  under  the 
FTCA. 

(ii)  Claims  against  the  U.S. 
Government  received  by  agencies  of  the 
State.  These  claims  will  be 
expeditiously  forwarded  through  the 
state  adjutant  general  to  the  appropriate 
U.S.  Army  area  claims  office  in  whose 
geographic  area  the  incident  occurred. 

(3)  Statute  of  limitations,  (i)  To  be 
settled  under  this  section,  a  claim 
against  the  United  States  must  be 
presented  in  writing  to  the  appropriate 
Federal  agency  within  2  years  of  its 
accrual. 

(ii)  For  statute  of  limitations  purposes, 
a  claim  will  be  deemed  to  have  been 
presented  when  the  appropriate  Federal 
agency  as  defined  in  §  536.3(m)  receives 
from  a  claimant,  his  or  her  duly 
authorized  agent,  or  legal  representative 
an  executed  SF  95  or  written  notification 
of  an  incident,  together  with  a  claim  for 
money  damages,  in  a  sum  certain,  for 
damage  to  or  loss  of  property  or 
personal  injury  or  death.  For  Federal 
tort  claims  arising  out  of  activities  of  the 
ARNG.  receipt  of  a  written  claim  by  any 
full-time  officer  or  employee  of  the 
ARNG  will  be  considered  proper  receipt. 

(iii)  A  claim  received  by  an  official  of 
the  DOD  will  be  transmitted  without 
delay  to  the  nearest  Army  claims 
processing  office  or  area  claims  office. 
Inquiries  concerning  applicability  of  the 
statute  of  limitations  to  claims  filed  with 


the  wrong  Federal  agency  will  be 
referred  to  USARCS  for  resolution. 

(4)  Claims  within  settlement  authority 
of  USARCS  or  the  Attorney  General.  A 
copy  of  each  claim  which  appears  to  be 
of  a  type  that  must  be  brought  to  the 
attention  of  the  Attorney  General  in 
accordance  with  his  or  her  regulations 
(28  CFR  14.6).  or  one  in  which  the 
demand  exceeds  $15,000  or  the  total 
amount  of  all  claims,  actual  or  potential, 
from  a  single  incident  exceeds  $25,000, 
will  be  forwarded  immediately  to  the 
Commander,  USARCS.  Subsequent 
documents  should  be  forwarded  or 
added  in  accordance  with  \  536.5(h)(2). 
The  USARCS  is  responsible  for  the 
monitoring  and  settlement  of  such 
claims  and  will  be  kept  informed  of  the 
status  of  the  investigation  and 
processing  thereof.  Direct  liaison  and 
correspondence  between  the  USARCS 
and  the  field  claims  authority  or 
investigator  is  authorized  on  all  claims 
matters,  and  assistance  will  be 
furnished  as  required. 

(5)  Non-Army  claims.  Claims  based 
on  acts  or  omissions  of  employees  of  the 
United  States,  other  than  military  and 
civilian  personnel  of  the  DA,  civilian 
personnel  of  the  DOD,  and  employees  of 
nonappropriated  fund  activities  of  the 
DA,  will  be  transmitted  forthwith  to  the 
nearest  official  of  the  employing  agency, 
and  the  claimant  will  be  advised  of  the 
referral. 

(6)  Acknowledgment  of  claim,  (i)  The 
claimant  and  his  or  her  attorney  will  be 
kept  informed  by  personal  contact, 
telephonic  contact  or  mail  of  the  receipt 
of  his  or  her  claim  and  the  status  of  the 
claim.  Formal  acknowledgment  of  the 
claim  in  writing  is  required  only  where 
the  claim  is  likely  to  result  in  litigation 
or  is  presented  in  an  amount  exceeding 
$15,000.  In  this  event  the  letter  of 
acknowledgment  will  state  the  date  of 
receipt  of  the  claim  by  the  first  agency 
of  the  Army  receiving  the  claim. 

(ii)  If  it  is  reasonably  clear  to  the 
office  acknowledging  receipt  that  a 
claim  filed  under  the  FTCA  is  not 
cognizable  thereunder,  for  example,  it  is 
a  maritime  claim  under  §  536.60,  or  it 
falls  under  §§  536.20  through  536.35  or 
536.70  through  536.81.  the 
acknowledgment  will  contain  a 
statement  advising  the  claimant  of  the 
statute  under  which  his  or  her  claim  will 
be  processed.  If  it  is  not  clear  which 
statute  applies,  a  statement  to  that  effect 
will  be  made,  and  the  claimant  will  be 
promptly  advised  on  his  or  her  remedy 
when  a  decision  is  made.  However,  all 
potential  maritime  claims  will  be 
handled  in  accordance  with 
§  536.5(h)(5). 
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(ill)  When  a  claim  has  been  amended 
as  set  forth  in  §  536.5(f)(4).  the 
amendment  will  be  acknowledge  in  all 
cases.  Additionally,  the  claimant  will  be 
informed  that  the  amendment 
constitutes  a  new  claim  insofar  as 
concerns  the  6  months  in  which  the  DA 
is  granted  the  authority  to  make  a  final 
disposition  under  28  U.S.C.  2675(a)  and 
the  claimant's  option  thereunder  will  not 
accrue  until  6  months  after  the  filing  of 
amendment. 

(iv)  When  a  claim  is  improperly 
presented,  is  incomplete  or  otherwise 
does  not  meet  the  requirements  set  forth 
in  S  536.5(d).  the  claimant  or  his  or  her 
representative  will  be  promptly  infomed 
in  writing  of  the  deficiencies  and 
advised  that  a  proper  claim  must  be 
filed  within  the  2  year  statute  of 
limitations. 

(7)  Investigation.  Claims  cognizable 
under  this  section  will  be  investigated 
and  processed  on  a  priority  basis  in 
order  that  settlement  if  indicated  may  be 
accomplished  within  the  6  months 
prescribed  by  statute. 

(8)  Advice  to  claimant,  (i)  A  full 
explanation  of  claims  procedures  and  of 
the  rights  of  the  claimant  will  be  made 
to  the  extent  necessitated  by  the  amount 
and  nature  of  the  claim. 

(ii)  In  a  case  where  litigation  is  likely, 
or  where  this  course  of  action  is 
preferred  by  the  claimant,  and  itj 
appears  to  be  a  proper  case  for 
administrative  settlement,  the  claimant 
will  be  advised  as  to  the  advantages  of 
administrative  settlement.  If  the  claim  is 
within  the  jurisdiction  of  a  higher 
settlement  authority  the  claim  will  be 
discussed  with  such  authority  prior  to 
the  furnishing  of  such  advice.  The 
claimant  should  be  familarized  with  all 
aspects  of  administrative  settlement 
procedures  including  the  administrative 
channels  through  which  the  claim  must 
be  processed  for  approval.  He  or  she 
may  be  advised  that  administrative 
processing  can  result  in  more 
expeditious  processing,  whereas 
litigation  may  take  considerable  time, 
particularly  in  jurisdictions  with 
crowded  dockets. 

(iii)  If  appropriate,  he  or  she  may  be 
informed  that  a  tentative  settlement  can 
be  reached  for  any  amount  above 
$25,000,  subject  to  approval  by  the 
Attorney  General.  He  or  she  should  be 
advised  that  administrative  filing  of  the 
claim  protects  him  under  the  statute  of 
limitations  for  purpose  of  litigation;  suit 
can  be  filed  within  6  months  after  the 
date  of  mailing  of  notice  of  final  denial 
by  the  DA,  thus  potentially  allowing 
negotiations  to  continue  indefintely.  An 
attorney,  representing  a  claimant  should 
be  advised  of  the  limitations  on  fees  for 
purposes  of  administrative  settlement 


(20  persent)  and  litigation  (25  percent). 
The  attorney  may  also  be  advised  that 
there  is  no  jury  trial  under  the  FTCA. 

(9)  Notification  of  claimant  of  action 
of  claim,  (i)  The  filing  of  an 
administrative  claim  and  its  denial  are 
prerequisite  to  filing  suit.  Any  suit  must 
be  filed  not  later  than  6  months  after 
notification  by  certified  or  registered 
mail  of  the  denial  of  the  administrative 
claim.  Failure  of  a  settlement  authority 
to  take  final  action  on  a  properly  filed 
claim  within  6  months  may  be  treated 
by  the  claimant  as  a  final  denial  for  the 
purposes  of  filing  suit.  If  the  claimant 
has  provided  insufficient  documentation 
to  permit  evaluation  of  the  claim, 
written  notice  should  be  given  to  this 
effect.  Since  administrative  settlements 
are  a  voluntary  process,  the  preferred 
method  of  negotiating  is  to  attempt  to 
exchange  information  on  an  open  basis. 

(ii)  Upon  final  denial  of  a  claim,  or 
upon  rejection  by  claimant  of  a  partial 
allowance,  and  further  efforts  to  reach  a 
settlement  are  not  considered  feasible 
(§  536.5(h)(1),  the  settlement  authority 
will  inform  the  claimant  of  the  action  on 
his  claim  by  certified  or  registered  mail. 
Notification  will  be  made  as  set  forth  in 
§  536.11(b).  A  copy  of  this  notification 
will  be  furnished  to  Litigation  Division. 
Office  of  TJAG.  and  the  Commander, 
USARCS.  In  all  medical  malpractice 
cases,  a  copy  will  be  furnished  to  the 
Department  of  Legal  Medicine,  Armed 
Forces  Institute  of  Pathology  and  the 
SJA,  Health  Services  Command. 

(iii)  If  a  claim  has  been  presented  to 
the  DA  and,  also  to  other  Federal 
agencies,  without  any  notification  to  the 
DA  of  this  fact,  final  action  taken  by  the 
DA  prior  to  that  of  any  other  agency  is 
conclusive  on  a  claim  presented  to  other 
agenices,  unless  another  agency  decides 
to  take  further  action  to  settle  the  claim. 
Such  agency  may  treat  the  matter  as  a 
reconsideration  under  28  CFR  14.9(b), 
unless  suit  has  been  filed.  The  foregoing 
applies  likewise  to  DA  claims  in  which 
another  Federal  Agency  has  already 
taken  final  action. 

(iv)  If.  after  final  denial  by  another 
agency,  a  claim  is  filed  with  the  DA,  the 
new  submission  will  not  toll  the  6 
months  limitation  for  filing  suit,  unless 
the  DA  treats  the  second  submission  as 
a  request  for  reconsideration  under 
paragraph  (1)  of  this  section. 

(1)  Reconsideration.  (1)  While  there  is 
no  appeal  from  the  action  of  an 
approving  or  settlement  authority  under 
the  FTCA  and  this  section,  an  approving 
or  settlement  authority  may  reconsider  a 
claim  upon  request  of  the  claimant  or 
someone  acting  in  his  behalf.  Even  in 
the  absence  of  such  a  request,  an 
approving  or  settlement  authority  may 
on  his  own  initiative  reconsider  a  claim. 


He  may  reconsider  a  claim  which  he 
previously  disapproved  in  whole  or  in 
part  (even  where  a  settlement 
agreement  has  been  executed)  when  it 
appear  that  his  original  action  was 
incorrect  in  law  or  fact  based  on  the 
evidence  of  record  at  the  time  of  the 
action  or  subsequently  received.  If  he 
determines  that  his  original  action  was 
incorrect,  he  will  modify  the  action  and. 
if  appropriate,  make  a  supplemental 
payment.  The  basis  for  a  change  in 
action  will  be  stated  in  a  memorandum 
included  in  the  file. 

(2)  A  successor  approving  or 
administrative  authority  may  also 
reconsider  the  original  action  on  a  claim 
but  only  on  the  basis  of  fraud  or 
collusion,  new  and  material  evidence,  or 
manifest  error  of  fact  such  as  errors  in 
calculation  or  factual  misinterpretation 
of  applicable  law. 

(3)  A  request  for  reconsideration  must 
be  submitted  prior  to  the 
commencement  of  suit  and  prior  to  the 
expiration  of  the  6-mcnth  period 
provided  in  28  U.S.C.  2401(b).  Upon 
timely  fiHng.  the  appropriate  authority 
shall  have  6  months  from  the  date  of 
filing  in  which  to  make  a  final 
disposition  of  the  request,  and  the 
claimant's  option  under  28  U.S.C. 
2675(a)  shall  not  accrue  until  6  months 
after  the  filing  of  the  request. 

(4)  A  request  for  reconsideration 
should  indicate  fully  the  legal  or  factual 
basis  asserted  as  grounds  for  relief. 
Following  completion  of  any 
investigation  or  other  action  deemed 
necessary  for  an  informed  disposition  of 
the  request,  the  approving  or  settlement 
authority  will  reconsider  the  claim  and 
attempt  to  settle  it  by  granting  such 
rehef  as  may  appear  warranted.  When 
further  settlement  efforts  appear 
unwarranted,  the  entire  file  with  a 
memorandum  of  opinion  will  be  referred 
through  claims  channels  to  the 
Commander,  USARCS,  and  the  claimant 
informed  of  such  referral. 

§  536.60    Maritime  claims. 

(a)  Statutory  authority. 
Administrative  settlement  or 
compromise  of  admiralty  and  maritime 
claims  in  favor  of  and  against  the  United 
States  by  the  Secretary  of  the  Army  or 
his  designee  is  authorized  by  the  Army 
Maritime  Claims  Settlement  Act  (10 
U.S.C.  4801-04.  4806.  as  amended). 

(b)  Related  statutes.  The  Army 
Maritime  Claims  Settlement  Act  is 
supplemented  by  the  following  statutes 
under  which  suits  in  admiralty  may  be 
brought:  The  Suits  in  Admiralty  Act  of 
1920  (41  Stat.  525.  46  U.S.C.  741-752);  the 
Public  Vessels  Act  of  1925  (43  Stat.  1112. 
46  U.S.C.  781-790);  the  Act  of  1948 


Extending  the  Admiralty  and  Maritime 
Jurisdiction  (62  Stat.  496. 46  U.S.C.  740). 
Similar  maritime  claims  settlement 
authority  is  exercised  by  the 
Department  of  the  Navy  under  10  U.S.C. 
7365,  7621-23  and  by  the  Department  of 
the  Air  Force  under  10  U.S.C.  9801-9804. 
9806. 

(c)  Scope.  10  U.S.C.  4802  provides  for 
the  settlement  or  compromise  of  claims 
for — (1)  Damage  caused  by  a  vessel  of. 
or  in  the  service  of.  the  DA  or  by  other 
property  under  the  jurisdiction  of  the 
DA; 

(2)  Compensation  for  towage  and 
salvage  service,  including  contract 
salvage,  rendered  to  a  vessel  of,  or  in 
the  service  of.  the  DA  or  to  other 
property  under  the  jurisdiction  of  the 
DA:  or 

(3)  Damage  caused  by  a  maritime  tort 
committed  by  any  agent  or  employee  of 
the  DA  or  by  property  under  the 
jurisdiction  of  the  DA. 

(d)  Claims  exceeding  $500,000.  Claims 
against  the  United  States  settled  or 
compromised  in  a  net  amount  exceeding 
$500,000  are  not  payable  hereunder,  but 
will  be  investigated  and  processed 
under  this  section,  and,  if  approved  by 
the  Secretary  of  the  Army,  will  be 
certified  by  him  to  Congress. 

(e)  Claims  not  payable.  A  claim  is  not 
allowable  under  this  section  which: 

(1)  Is  for  damage  to.  or  loss  or 
destruction  of.  property,  or  for  personal 
injury  or  death,  resulting  directly  or 
indirectly  from  action  by  the  enemy,  or 
by  U.S.  Armed  Forces  engaged  in  armed 
combat,  or  in  immediate  preparation  for 
impending  armed  combat. 

(2)  Is  for  personal  injury  or  death  of  a 
member  of  the  Armed  Forces  of  the        ' 
United  States  or  a  civilian  employee 
incurred  incident  to  his  service. 

(3)  Is  for  personal  injury  or  death  of  a 
Government  employee  for  whom 
benefits  are  provided  by  the  FECA  (5 
U.S.C.  8101-8150). 

(4)  Is  for  personal  injury  or  death  of 
an  employee,  including  non- 
appropriated fund  employees,  for  whom 
benefits  are  provided  by  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act  (44  Stat.  1424.  33 
U.S.C.  901). 

(5)  Has  been  made  the  subject  of  a 
suit  by  or  against  the  United  States, 
except  as  provided  in  paragraph  (h)(2)  of 
this  section. 

(6)  Arises  in  a  foreign  country  and 
was  considered  by  the  authorities  of  a 
foreign  country  and  final  action  taken 
thereon  under  Article  VIII  of  the  NATO 
Status  of  Forces  Agreement.  Article 
XVIII  of  the  Japanese  Administrative 
Agreement,  or  other  similar  treaty  or 


agreement,  if  reasonable  disposition 
was  made  of  the  claim. 

(f)  Claims  under  other  laws  and 
regulations.  (1)  Claims  of  military 
personnel  and  civilian  employees  of  the 
DOD  and  the  DA,  including  military  and 
civilian  officers  and  crews  of  Army 
vessels,  for  damage  to  or  loss  of 
personal  property  occurring  incident  to 
their  service  will  be  processed  under  the 
provisions  of  the  Military  Personnel  and 
Civilian  Employees'  Claims  Act  (31 
U.S.C.  3721). 

(2)  Claims  which  are  within  the  scope 
of  this  section  and  also  within  the  scope 
of  the  FCA  (10  U.S.C.  2734)  may  be 
processed  under  that  statute  when 
specific  authority  to  do  so  has  been 
obtained  from  the  Commander, 
USARCS.  The  request  for  such  authority 
should  be  accompanied  by  a  copy  of  the 
report  of  the  incident  by  the  Marine 
Casualty  Investigating  Officer,  or  other 
claims  investigator. 

(g)  Subrogation.  (1)  An  assurer  will  be 
recognized  as  a  claimant  under  this 
section  to  the  extent  that  it  has  become 
subrogated  by  payment  to,  or  on  behalf 
of,  its  assured,  pursuant  to  a  contract  of 
insurance  in  force  at  the  time  of  the 
incident  from  which  the  claim  arose.  An 
assurer  and  its  assured  may  file  a  claim 
either  jointly  or  separately.  Joint  claims 
must  be  asserted  in  the  names  of,  and 
must  be  signed  by,  or  on  behalf  of.  all 
parties;  payment  then  will  be  made 
jointly.  Ijf  separate  claims  are  filed, 
payment  to  each  party  will  be  limited  to 
the  extent  of  such  party's  undisputed 
interest. 

(2)  For  the  purpose  of  determining 
authority  to  settle  or  compromise  a 
claim,  the  payable  interests  of  an 
assurer  (or  assurers)  and  the  assured 
represent  merely  spearable  interests, 
which  interests  in  the  aggregate  must 
not  exceed  the  amount  authorized  for 
administrative  settlement  or 
compromise. 

(3)  The  policies  set  forth  in  paragraph 
(g)  (1)  and  (2)  of  this  section  with  respect 
to  subrogation  arising  from  insurance 
contracts  are  applicable  to  all  other 
types  of  subrogation. 

(h)  Limitation  of  settlement.  The 
period  for  affecting  an  administrative 
settlement  under  the  Army  Maritime 
Claims  Settlement  Act  is  subject  to  the 
same  limitation  as  that  for  beginning  an 
action  under  the  Suits  in  Admiralty  Act. 
that  is.  a  2-year  period  from  the  date  of 
the  origin  of  the  cause  of  action.  The 
claimant  must  have  agreed  to  accept  the 
settlement,  and  it  must  be  approved  for 
payment  by  the  Secretary  of  the  Army 
or  his  designee  prior  to  the  end  of  such 
period;  otherwise,  thereafter  the  cause 
of  action  ceases  to  exist,  except  under 
the  circumstances  set  forth  in  paragraph 


(h)(2)  of  this  section.  The  presentation  of 
a  claim,  or  its  consideration  by  the  DA, 
neither  waives  nor  extends  the  2-year 
limitation  period. 

(2)  In  the  event  that  an  action  has 
been  filed  in  a  U.S.  district  court  before 
the  end  of  the  2-year  statutory  period,  an 
administrative  settlement  may  be 
negotiated  by  the  Commander, 
USARCS,  with  the  claimant,  even 
though  the  2-year  period  has  elapsed 
since  the  cause  of  action  accrued, 
provided  the  claimant  obtains  the 
written  consent  of  the  appropriate  office 
of  the  Department  of  Justice  charged 
with  the  defense  of  the  complaint. 
Payment  may  be  made  upon  dismissal 
of  the  libel. 

(3)  When  a  claim  under  this  section, 
notice  of  damage,  invitation  to  a  damage 
survey,  or  other  written  notice  of  an 
intention  to  hold  the  United  States  liable 
is  received  ,  the  receiving  installation, 
office,  or  person  immediately  will 
forward  such  document  to  the  USARCS. 
The  USARCS  will  promptly  advise  the 
claimant  or  potential  claimant  in  writing 
of  the  comprehensive  application  of  the 
time  limit. 

(4)  When  a  claim  under  this  section 
for  less  than  $10,000  is  presented  to  a 
Corps  of  Engineers  office  and  thus  may 
be  appropriate  for  action  by  the  Corps  of 
Engineers  pursuant  to  the  delegation  of 
authority  set  forth  in  paragraph  (i)(2)  of 
this  section,  the  receiving  Corps  of 
Engineers  office  will  promplty  advise 
the  claimant  in  writing  of  the 
comprehensive  application  of  the  time 
limit  (unless  such  has  already  been  done 
by  the  USARCS). 

(i)  Delegation  of  authority.  (1)  Where 
the  amount  to  be  paid  is  not  more  than 
$10,000,  claims  under  this  section  may 
be  settled  or  compromised  by  the 
Commander,  USARCS,  or  his  designee. 

(2)  When  a  claim  under  this  section 
arises  from  a  civil  works  activity  of  the 
Corps  of  Engineers,  engineer  area  claims 
offices  are  delegated  authority  to 
approve  and  pay  in  full,  or  in  part, 
subject  to  the  execution  of  an 
appropriate  settlement  agreement, 
claims  presented  for  $10,000  or  less,  and 
compromise  and  pay  claims  regardless 
of  the  amount  claimed,  provided  an 
award  of  $10,000  or  less  is  accepted  by 
the  claimant  in  full  satisfaction  and  final 
settlement  of  the  claim,  subject  to  such 
limitations  as  may  be  imposed  by  the 
Chief  of  Engineers.  Meritorious  claims 
arising  from  civil  work  activities  of  the 
Corps  of  Engineers  will  be  paid  from 
Corps  of  Engineers  funds. 
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daiins  Ansing  From  Acfhrifies  of 
National  Guard  Pei'suiiiid  IVhTle 
Engaged  in  Duty  or  Training         . 

§536.70    Statutory  Authority.  | 

The  statutory  «uthorifty  lor  this 
chapter  is  contained  in  the  Act  of  13 
September  1960  (74  Stat.  878.  32  USJZ. 
715),  commanly  referred  to  as  the 
National  Guard  Claims  Act  (NGCA).  as 
amended  by  Pub.  L  90-486, 13  August 
1968  (82  Stat.  756), Put.  L.  90-525.26 
September  1968  (82  Slat.  877],  Pub.  L.  91- 
31Z  8  July  1970 184  Stat.  412),  and  Pub.  L. 
93-336.  8  July  1974.  (88  Stat.  291 ): .and  the 
Act  of  8  September  1961  (75  Stat.  48a  10 
U.S.C.  27361  as  amended  by  Pub.  L.  90- 
521,  26  September  1968  (82  Stat.  874), 
Pub.  L.  97-124,  29  December  1981  (95 
Stat.  1666),  «nd  fhtb.  L  98-564,  30 
October  1964  (98  Stat.  2908). 


S  536.71    Dcfinifions. 

For  purposes  of  S  §  536.70  to  536.81  the 
following  terminology  applies: 

(a)  ARNG personnel.  A  raember  of  the 
ARNG  engaged  in  training  or  duty  under 
32  U.S.C  316. 502. 503,  504,  505,  or  709. 

(b)  CJaimant.  An  individual, 
partnership,  association,  corporaition, 
country,  State,  Commonwealth,  territory 
or  a  political  snbdivision  thereof,  or  the 
District  of  Colnmbia.  presenting  a  claim 
and  meeting  the  conditions  set  forfti  in 

§  536.5.  The  term  does -not  include  the 
U.S.  Government,  any  of  its 
instrumentalities,  except  as  prescribed 
by  statute,  or  «  Stale,  Commonwealth, 
territory  or  the  District  of  Columbia 
which  maintains  the  unit  to  wbicti  the 
ARNG  personnel  causing  the  irnury  or 
damage  are  asatgaed.  This  exclusion 
does  not  ordinarily  apply  to  a  unit  of 
local  government  which  does  not  control 
the  ARNG  organization  involved.  As  a 
general  rule,  a  claim  by  a  unit  of  local 
government  other  than  a  State, 
Commonwealth  or  territory  will  be 
entertained  unless  the  intem  claimed  to 
be  damaged  or  lost  was  procured  or 
maintained  by  State,  ConHnonweaMi  or 
territorial  funds. 

§536.72    Scope. 

(a)  Sections  536.70  through  536.81 
apply  in  all  places  and  set  forth  the 
procedures  to  be  fallowed  in  the 
settlement  and  payment  of  claims  for 
death,  personal  inpiry.  or  damage  to  or 
loss  or  destruction  of  property  caused 
by  members  or  employees  of  the  ARNG, 
or  arising  out  of  the  nencombat 
activities  of  the  ARNG  when  engaged  in 
training  or  duty  under  32  U.S.C.  316,  502, 
503.  504.  505,  or  709.  provided  such  claim 
is  not  for  personal  injury  or  death  of  a 
member  of  the  Armed  Forces  or  Coast 
Guard,  or  a  civrHair'bfficeT  or  employee 


whose  injury  or  death  is  incident  to 
service. 

(b)  A  claimant  dissatislled  with  an 
administrative  settlement  under 

?§  536.70  through  536.81  as  the  result  of 
activities  of  the  ARNG  oJ  a  State. 
Commonwealth,  or  territory  is  not 
entitled  to  judicial  rehef  in  an  action 
against  the  United  States.  Whether  iie  or 
she  has  a  legal  cause  of  action  or  may 
file  cm  administrative  claim  againat  sudh 
a  political  entity  depends  upon 
controlling  local  law. 

(c)  Claims  arising  out  of  activities  of 
the  ARNG  when  peLrlormiog  duties  at 
the  call  of  the  governor  of  a  State 
maintaining  the  unit  are  not  cognizable 
under  §§  536.70  through  536.81  or  any 
other  law,  regulation  or  apprepriation 
available  to  the  Army  for  the  paymdnt 
of  claims.  Such  claims  should  be 
returned  or  referred  to  the  authorities  i>f 
the  State  for  whatever  action  they 
choose  to  take,  and  claimants  should  be 
informed  of  the  return  or  referral.  Care 
should  be  t^cen  to  determine  the  status 
of  the  unit  and  members  at  the  time  the 
claims  incident  occurred  particularly  in 
civil  emergencies  as  units  called  by  the 
governor  are  sometimes  "federalized" 
during  the  call-up.  If  the  unit  was 
"federalized"  at  the  time  the  claim 
incident  occurred,  the  claim  will  be 
cognizable  under  §  j  536.20  through 
536.35,  536.50,  or  536.90  through  536.97  or 
other  sections  pertaining  to  the  Active 
Army. 

§536.73   Claims  payaWe. 

(a)  Tort  claims.  All  claims  for 
personal  injuries,  death,  or  damage  to  or 
loss  of  real  or  personal  property,  arising 
out  of  incidents  occurring  on  or  after  29 
December  1981,  based  on  negligent  or 
wrongful  acts  or  omissions  of  ARNG 
personnel  acting  within  the  scope  of 
employment,  within  fte  United  States 
while  engaged  in  training  or  duty  under 
32  U.S.C.  316,  502,  503,  505,  or  709  will  be 
processed  under  the  FTCA,  I  536.50. 
Such  claims  arising  before  29  December 
1981  will,  except  as  modified  herein,  be 
processed  and  settled  in  accordance 
with  the  provisions  of  §  §  536.20  throi^h 
536.35. 

(b)  Noncombat  activities.  A  claim 
incident  to  the  noncombat  activities  of 
the  ARNG  while  engaged  in  duty  or 
training  under  32  U.S.C.  316,  502.  503, 
504,  505,  or  709  may  be  settled  under 

§§  536.70  through  536.81  if  it  arises  from 
authorized  activities  essentially  military 
in  nature,  having  little  parallel  in 
civilian  pursuits  and  wluch  historically 
have  been  considered  as  furnishing  a 
proper  basis  for  payment  of  claims,  such 
as  practice  firing  of  missiles  and 
weapons,  training  and  field  exercises, 
and  maneuvers,  including,  in  connection 


there widi,  the  cperaitiaR  tif  aircraft  aod 
vehicles,  and  uae  «Dd  oootqvsncy  t&  real 
estate,  and  movement  of  combat  or 
other  vehicles  .desigaed  e^eoiaUy  for 
military  use.  A^^itos  incideot  Ito 
combat  whediR-  in  time  «r  war  or  voft, 
and  use  of  military  personnel  and 
civilian  enapleyees  in  connection  with 
civil  disturbances,  are  excluded. 

(c)  Subrogated  claims.  Subrogated 
claims  will  be  prooessed  as  prescribed 
in  fi  536.5(b). 

(d)  Advance  payments.  Advance 
payments  in  partial  settlement  of 
meritorious  claims  to  alleviate 
immediate  faardsl^p  are  authonized  as 
provided  in  §  536.13. 

§  536.74    Claims  not  payable. 

The  type  of  claims  listed  in  S  536^  as 
not  payable  are  also  not  payable  under 
§?  536.70  through  536.81. 

§536.75    Notification  «f1ncMent 

Except  where  daims  are  regularly 
paid  from  State  sources,  for  examp/le. 
(insurance,  court  of  claims,  legistetive 
committee,  etc.,  the  appropriate  adjutant 
general  will  ensm'e  that  eadi  incident 
which  m^y  >grve  rise  to  a  claims 
cognizabte  xmder  %  §  536.70  throu^ 
536.81  is  reported  immediately  by  the 
most  expeditious  means  to  (he  -area 
claims  office  in  wihose -geographic  area 
the  incideiVt  oocorsorto  a  claim 
prooesshfig  office  designated  by  the  area 
claims  office.  The  report  wiBtJontmn  the 
foHowing  information: 

{a)  Date  of  incident. 

(b)  Place  of  incident. 

(c)  Nature  of  incident. 

[i]  Names  and  organizations  of  ARNG 
personnel  involved. 

(e)  Names  of  potential  claimant'(s.). 

(f)  A  brief  description  of  any  damage, 
loss,  or  destruction  of  private  property, 
and  any  injuries  or  death  of  potential 
claimants. 

§536.76   dahnsta  wNeh'MMM  isa  Stat* 
source  of  recovery. 

YA^ere  tbere  is  a  remedy  against  the 
State,  as  a  resxHt  of  either  waiver  of 
so wreign  immunity  or  if»Aei«  there  is 
liabih^  insurance  coverage,  the 
following  procedures  are  applicable: 

(a)  Where  the  State  is  insured,  direot 
contact  widi  State  or  ARNCxifficialB 
rather  than  the  insurer  is  desirable. 
Regular  procedures  will  be  eatablished 
and  followed  wherever  possiUe.  Such 
procedures  should  be  agreed  on  by  both 
local  authorities  and  the  appropriate 
claims  authorities  subject  to 
concurrence  by  Commander,  USARCSL 
Such  prooedures  will  be  desi^Kd  to 
ensure  that  local  authorities  and  U.S. 
authorities  do  not  issue  conflicting 
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instructions  for  processing  claims  and 
whenever  possible  and  in  accordance 
with  governing  local  and  Federal  law  a 
mutual  arrangement  for  disposition  of 
such  claims  as  in  paragraph  (c)  of  this 
section  is  worked  out.  Amounts 
recovered  or  recoverable  by  claimant 
from  any  insurer  (other  than  claimant's 
insurer  who  has  obtained  no  subrogated 
interest  against  the  United  States)  will 
berdeducted  from  the  amount  otherwise 
payable. 

(b)  If  there  is  a  remedy  against  the 
State  or  its  insurer,  the  claimant  may  be 
advised  of  that  remedy.  If  the  payment 
by  the  State  or  its  insurer  does  not  fully 
compensate  claimant,  an  additional 
payment  may  be  made  under  §§536.70 
through  536.81.  If  liability  is  clear  and 
claimant  settles  with  the  State  or  its 
insurer  for  less  than  the  maximum 
amount  recoverable,  the  difference 
between  the  maximum  amount 
recoverable  from  the  State  or  its  insurer 
and  the  settlement  normally  will  be  also 
deducted  from  the  payment  by  the 
United  States. 

(c)  If  the  State  or  its  insurer  desires  to 
pay  less  than  their  maximum 
jurisdiction  or  policy  limit  on  a  basis  of 
50  percent  or  more  of  the  actual  value  of 
the  entire  claim,  any  payment  made  by 
the  United  States  must  be  made  directly 
to  the  claimant.  This  can  be 
accomplished  by  either  having  the 
United  States  pay  the  entire  claim  and 
have  the  State  or  its  insurer  reimburse 
its  portion  to  the  United  States,  or  by 
having  each  party  pay  its  agreed  share 
directly  to  the  claimant.  If  ^e  State  or 
its  insurer  desires  to  pay  less  than  50 
percent  of  the  actual  value  of  the  claim, 
the  procedure  set  forth  in  paragraph  (d) 
of  this  section  will  be  followed. 

(d)  If  there  is  a  remedy  against  the 
State  and  the  State  refuses  to  make 
payment,  or  there  is  insurance  coverage 
and  the  claimant  has  filed  an 
administrative  claim  against  the  United 
States,  forward  file  with  seven- 
paragraph  memorandum  to  the 
Commander,  USARCS,  including 
information  as  to  the  status  of  any 
judicial  or  administrative  action  the 
claimant  has  taken  against  the  State  or 
its  insurer.  The  Commander,  USARCS, 
will  determine  whether  the  claimant  will 
be  required  to  exhaust  his  remedy 
against  the  State  or  its  insurer,  or 
whether  the  claim  against  the  United 
States  can  be  settled  without  such 
requirement.  If  he  determines  to  follow 
the  latter  course  of  action,  he  will  also 
determine  whether  an  assignment  of  the 
claim  against  the  State  or  its  insurer  will 
be  obtained  and  whether  recovery 
action  will  be  taken.  The  State  or  its 
insurer  will  be  given  appropriate 


notification  in  accordance  with  State 
law  necessary  to  obtain  contribution  of 
indemnification. 

§  536.77    Claims  against  the  ARNQ 
tortfeasor  individually. 

The  procedures  set  forth  in  §  536.9(f) 
are  applicable.  With  respect  to  claims 
arising  before  29  December  1981,  an 
ARNG  driver  acting  pursuant  to  the 
authorities  cited  in  §  536.73(a)  is  not 
protected  by  the  provisions  of  the 
Drivers  Act  (28  U.S.C.  2670(b))  and  the 
driver  may  be  sued  individually  in  State 
court.  When  this  situation  occurs,  it 
should  be  monitored  closely  by  ARNG 
authorities.  If  possible  an  early 
determination  will  be  made  as  to 
whether  any  private  insurance  of  the 
ARNG  tortfeasor  is  applicable.  Where 
such  insurance  is  applicable  and  the 
claim  against  the  United  States  is  of 
doubtful  validity,  final  actions  will  be 
withheld  pending  resolution  of  the 
demand  against  the  ARNG  tortfeasor.  If, 
in  the  opinion  of  the  claims  approving  or 
settlement  authority,  such  insurance  is 
applicable  and  the  claim  against  the 
United  States  is  payable  in  full  or  in  a 
reduced  amount,  settlement  efforts  will 
be  made  either  together  with  the  insurer 
or  singly  by  the  United  States.  Any 
settlement  will  not  include  amounts 
recovered  or  recoverable  as  in  §  536.9.  If 
the  insurance  is  not  applicable, 
settlement  or  disapproval  action  will 
proceed  without  further  delay. 

§  536.78    When  daim  must  be  presented 

A  claim  may  be  settled  under 
§§  536.70  through  536.81  only  if 
presented  in  writing  within  2  years  after 
it  accrues,  except  that  if  it  accrues  in 
time  of  war  or  armed  conflict,  or  if  war 
or  armed  conflict  intervenes  within  2 
years  after  it  accrues,  and  if  good  cause 
is  shown,  the  claim  may  be  presented 
not  later  than  2  years  after  war  or  armed 
conflict  is  terminated.  As  used  in  this 
section,  a  war  or  armed  conflict  is  one  in 
which  any  Armed  Force  of  the  United 
States  is  engaged.  The  dates  of 
commencement  and  termination  of  an 
armed  conflict  must  be  established  by 
concurrent  resolution  of  Congress  or  by 
determination  of  the  President. 

§  536.79    Where  daim  must  be  presented. 

A  claim  must  be  presented  to  the 
appropriate  Federal  agency.  Receipt  of  a 
written  claim  by  any  full  time  officer  or 
employee  of  the  National  Guard  will  be 
considered  receipt.  However,  the  statute 
of  limitations  is  tolled  if  a  claim  is  filed 
with  a  State  agency,  the  claim  purports 
to  be  under  the  NGCA  and  it  is 
forwarded  to  the  DA  within  6  months,  or 
the  claimant  makes  inquiry  of  the  DA 
concerning  the  claim  within  6  months.  If 


a  claim  is  received  by  a  DA  official  who 
is  not  a  claims  approval  or  settlement 
authority,  the  claim  will  be  transmitted 
without  delay  to  the  nearest  approval  or 
settlement  authority. 

§  536.80    Procedures. 

(a)  The  form  of  a  claim  under 
§§  536.70  through  536.81  will  be  as 
described  in  §  536.5  (d)  and  (e). 

(b)  So  far  as  they  are  not  inconsistent 
with  §§  536.70  through  536.81.  the 
guidance  set  forth  in  §§  536.10  through 
536.12  will  be  followed  in  processing  a 
claim  under  §§  536.70  through  536.61. 

(c)  The  following  provisions  are 
applicable  to  claims  under  §  §  536.70 
through  536.81  and  are  hereby 
incorporated  by  reference: 

(1)  §  533.28  (applicable  law): 

(2)  §  533.29  (determination  of 
quantum): 

(3)  S  533.31  (claims  over  $100,000): 

(4)  §  533.32  (settlement  procedures): 

(5)  §  533.33  (reconsideration); 

(6)  §  533.34  (attorney  fees). 

§  536.81    Settlement  agreement 

Procedures  concerning  settlement 
agreements  will  be  in  accordance  with 
§  536.10,  except  that  the  agreement  will 
be  modified  to  include  a  State  and  its 
National  Guard  in  most  cases.  A  copy  of 
the  agreement  will  be  furnished  to  State 
authorities  and  the  individual  tortfeasor. 

Claims  Incident  to  Use  of  Government 
Vehicles  and  Other  Property  of  the 
United  States  not  Cognizable  Under 
Other  Law 

§536.90    Statutory  authority. 

The  statutory  authority  for  §§  536.90 
through  536.97  is  contained  in  the  act  of 
9  October  1962  (76  Stat.  767. 10  U.S.C. 
2737).  This  statute  is  commonly  called 
the  "Nonscope  Claims  Act."  For  the 
purposes  of  §§  536.90  through  536.97,  a 
Government  installation  is  a  facility 
having  fixed  boundaries  owned  or 
controlled  by  the  Government,  and  a 
vehicle  includes  every  description  of 
carriage  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  land  (1 
U,S.C.  4). 

§536.91    Scope. 

(a)  Sections  536.90  through  536.97 
prescribe  the  substantive  bases  and 
special  procedural  requirements  for  the 
administrative  settlement  and  payment, 
in  an  amount  not  more  than  $1,000,  of 
any  claim  against  the  United  States  not 
cognizable  under  any  other  provision  of 
law  for  damage  to  or  loss  of  property,  or 
for  personal  injury  or  death,  caused  by 
military  personnel  or  civilian  employees 
of  the  DA  or  by  civilian  employees  of 
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the  DoD  incident  to  the  sse  of  a  United 
Stata  vehicle  at  any  pfaioe  or  incident  to 
the  use  of  other  United  Steles  property 
on  a  Government  tnstallatiain. 

(b)  Any  claim  in  which  there  appears 
to  be  a  disputed  issue  relating  to 
whether  the  employee  was  acting  "within 
the  scope  of  empkiymailt  will  be 
considered  under  §§536.20  through 
536.35,  536.50.  or  536.70  ^ough  536.81  as 
applicable.  Only  -when  ail  parties,  to 
include  an  insurer,  agree  that  there  is  no 
"in  scope"  issue  will  {  §  536.90  through 
536.97  be  used. 


services,  i&niinfHon  «f  earning  csftadly, 
anticipated  medical  expenses,  physical 
disfigurement,  and  pain  and  suilering, 
are  not  payable. 

(d)  Is  for  loss  of  use  of  property  or  for 
the  cost  of  a  substitute  property,  for 
example,  a  rental. 

(e)  Is  legally  recoverable  by  flie 
claimant  under  an  indemnifying  law  or 
indemnity  contract.  If  the  claim  is 
legally  recoverable  in  part  that  part 
recoverable  by  the  claimant  is  not 
payable. 

(f)  Is  a  subrogated  daim. 


§536.92    Claims  payabia. 

(a)  General.  A  claioi  for  pecsaoaj 
injury,  death,  or  damage  to 'Or  loss  of 
property,  real  or  personal,  is  payable 
under  §  §  536.90  Ihrou^  536.97  when— 

(1)  Caused  by  the  act  or  omissioa, 
negligent,  wrongful,  or  otherwise 
involving  fault,  of  military  personnel  of 
the  DA  or  the  ARNG,  or  civilian 
employees  of  the  DA  or  the  ARNG — 

(i)  Incident  to  the  use  of  a  vehicle  of 
the  United  States  at  any  place. 

(ii)  Incident  to  the  use  of  any  other 
property  of  the  United  States  on  a 
Government  installation. 

(2]  The  claim  may  not  be  settled  4mder 
any  other  claims  statute  and  claims 
regulation  available  to  the  DA  for  the 
administrative  settlement  cxf  claims. 

[3]  The  claim  has  been  determined  to 
be  meritorious,  and  the  approval  or 
settlement  authority  has  obtained  ■ 
settlement  agreement  in  an  amount  not 
in  excess  of  $1,000  in  full  startisfaction  of 
the  claim  prior  to  approval  of  the  claim 
for  payment. 

(b)  Personal  injury  or  death.  A  daim 
for  personal  injury  or  death  is  allowable 
only  for  the  cost  of  reasonable  medical, 
hospital,  or  burial  expenses  actually 
incurred  and  not  otherwise  furnished  or 
paid  by  the  United  States. 

(c)  Property  loss  or  damage.  A  daim 
for  damage  to  or  less  of  property  is 
allowable  only  for  the  cost  of 
reasonable  repairs  or  value  at  time  of 
loss,  whichever  is  less. 

§S36.93    CtainM  net  payable. 

A  claim  is  not  allowable  under 
§§  536.90  through  536.97  that— 

(a)  Results  wholly  or  partly  from  the 
negligent  or  wrongful  act  of  the 
claimant,  his  agent,  or  his  employee.  The 
doctrine  of  comparative  negligenoe  is 
not  applical>le. 

(b)  Is  for  medical,  hospital,  and  iburial 
expenses  furnished  or  paid  by  the 
United  States. 

(c)  is  for  any  element  of  damage 
pertaining  to  personal  injuries  or  death 
other  than  provided  in  §  536.92(b).  All 
other  items  of  damage,  for  example, 
compensation  for  loss  of  earnings  and 


§536.«4    WlMnflMHiimalbt^ 

A  claim  may  be  settled  under 
§§  536.90  through  536.«7  only  if  it  is 
presented  in  writmg  within  2  years  after 
it  accrues. 

§  536.95    Praoedurea. 

So  far  as  not  inconsistent  with 
§  §  536.90  through  536.97,  the  procediu^s 
for  the  invEStigatiaa  and  processing  at 
claims  contained  in  §(  S36.1  through 
536.13  will  be  followed. 

§  536.96    SetUemeat  aQreement 

A  claim  may  not  be  paid  under 
§S  536.90  dirough  536.97  unless  the 
amount  tendered  is  accepted  by  the 
claimant  in  full  satisfaction.  A 
settlement  agreement  (§  536.10)  is 
required  before  payment. 

§  536.97    Reconsideration. 

(a)  An  approval  or  settlement 
audxority  may  recoisider  ibe  ijuairtuin  of 
a  claim  upon  request  of  the  claimant  or 
someone  acting  in  his  behalf.  In  the 
absence  of  such  a  request  an  approval 
or  settlement  authority  may  on  his  own 
initiative  reconsider  the  quantum  of  ■ 
claim.  Reconsideration  may  occor  even 
in  a  daim  which  was  previously 
disapproved  in  whole  or  in  part  (even 
though  a  settlement  agreement  has  been 
executed)  when  it  appears  that  bis  or 
her  original  action  was  incorrect  in  law 
or  fact  based  on  the  evidence  of  record 
at  the  time  of  the  action  or  subsequently 
received.  If  he  or  she  determines  that  the 
original  action  was  incorrect  he  or  she 
will  modify  the  action  aiui  if 
appropriate,  make  a  supplemental 
payment.  If  the  original  action  is 
determined  correct,  the  claimant  will  be 
so  notified.  The  basis  for  either  action 
will  be  stated  in  a  memorandum 
included  in  the  file. 

(b)  An  approval  or  settlement 
authority  may  reconsider  the 
applicability  of  ((  536.90  through  536;97 
to  a  claim  upon  request  of  the  claimant 
or  someone  acting  in  his  behalf,  or  on 
his  own  initiative.  Such  reconsideration 
may  occur  even  though  all  parties  had 
previously  agreed  per  §  536.91(4>)  when 


it  appears  Aat  4h«  agreement  was 
incorredt  in  law  or  fact  based  on  the 
evidence  of  iwoord  at  the  time  of  <i« 
agreement  ersubseqoefrtly  received,  ff 
he  or  she  deJermines  the  agreement  to 
be  incorrect,  the  daim  wiH  be 
reprocessed  under  the  apptlicable 
sections  el  this  regulation.  If  he  er  she 
determines  the  agrecmenft  to  have  been 
correct,  that  is,  *at  1 1 536.98  -flwongh 
596.'97  are  applicable,  he  or  she  will  so 
advise  the  claimant.  This  advice  will 
include  reference  to  any  appeal  or 
judicial  remedies  available  under  ^he 
section  which  the  clatmant  alleges  tbe 
claim  should  be  processed  under. 

(c)  A  sncoessor  or  bigher  approval  or 
settlement  authority  may  also 
reconsider  the  original  action  on  a  <daim 
as  in  paragraph  (a)  or  (b)  of  this  section, 
but  only  on  the  basis  of  fraud  or 
collusion,  new  and  material  evidence,  or 
manifest  error  of  fact  such  as  errors  in 
calculation  or  factual  misinterjMetation 
of  applicable  law. 

(d)  A  request  for  Tecortsideration 
should  indicate  fully  the  legal  or  ftrctual 
basis  asserted  as  grounds  for  reKef. 

[FR  Doc.  87-27311  Filed  12-2-67;  8:45  amj 
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ENVIRONMENTAL  MOTECnOM 
AGENCY 

40CFRI>artS2 

[FRL-3297-6:KY-949] 

Approval  and  Promulgation  of 
Implemerttation  Plans,  Kentucky; 
Revisions  to  the  Carbon  Monoxide  and 
Ozone  Plans  for  JeTTerson  County 

agency:  Environmental  Protection 

Agency. 

Acnow:  Final  rule. 

SUNMWHY:  On  March  20, 1987,  the 
Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet 
submitted  minor  revisions  to  itte 
Jefferson  County  carbon  monoxide  (CO) 
and  ozone  State  Implementation  Plans 
(SIPs).  These  consisted  of  revisions  to 
the  emission  standards  contained  in 
Regulation  6  of  the  Air  Pollution  Control 
District  of  Jefferson  County's  rules, 
which  cover  the  District's  Vehicle 
Exhaust  Testing  (VET)  program.  These 
revisions  were  intended  by  the  District 
to  adjust  the  failure  rates  for  each  model 
year  of  vehicles  covered  by  the  program. 
Such  adjustments  have  been  made 
annually.  Because  they  represent  only 
minor  changes  to,  and  are  consistent 
with,  the  VET  rules  already  approved  by 
EPA  as  part  of  the  CO  and  ozone  SIPs 


for  Jefferson  County,  EPA  approves 
these  revisions. 

DATES:  This  action  is  effective  February 
1, 1988,  unless  notice  is  received  within 
30  days  that  adverse  or  critical 
comments  will  be  submitted. 
addresses:  Copies  of  Kentucky's 
submittal  can  be  obtained  from: 
Thomas  P.  Lyttle,  Air  Programs  Branch, 
EPA.  Region  4, 345  Courtland  Street 
Atlanta,  Georgia  30365. 
Kentucky  Division  of  Air  Pollution 
Control,  18  Reilly  Road,  Frankfort, 
Kentucky  40601. 
Copies  may  also  be  examined  at  the 
following  locations:  Public 
Information  Reference  Unit  Library 
System  Branch,  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACH 
Thomas  P.  Lyttle,  (404)  347-2864  or  FTS 
257-2864. 

SUPPLEMENTARY  INFORMATION:  On 
October  9, 1984  (49  FR  39547),  EPA 
approved  the  1982  CO  and  ozone  SIP 
revisions  for  Jefferson  County.  As  part 
of  the  control  strategy  in  the  SIPs,  the 
District  adopted  Regulation  8,  which 
provided  for  the  VET  program.  The 
program  has  been  in  operation  since 
January  2, 1984.  Based  on  EPA's  audit  of 
the  program  in  March  1986,  the  Agency 
has  found  that  the  program  is  operating 
effectively  and  is  producing  the 
emissions  reductions  expected  as  part  of 
the  SIP  control  strategy.  Each  year,  the 
District  has  made  various  minor  changes 
to  the  program's  emisson  standards, 
based  on  the  previous  year's  data.  These 
changes  are  made  to  maintain  the 
program  failure  rate  at  the  design  rate  of 
20%,  and  to  assure  that  the  failure  rates 
would  be  equal  for  each  model  year. 
These  changes  are  minor  and  are 
consistent  with  the  original  design  of  the 
program  as  approved  by  EPA. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  the  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is^dvised  that  this 
action  will  be  effective  February  1, 1988. 


Final  Actioii 

EPA  today  approves  as  part  of  the 
Jefferson  County  CO  and  ozone  SIPs,  the 
revisions  submitted  by  Kentucky  on 
March  20, 1987.  This  action  is  being 
taken  because  these  revisions  are  only 
minor  changes  to  the  SIPs  already 
approved  by  EPA,  are  consistent  with 
the  approved  SIPs.  and  meet  the 
requirements  of  the  Clean  Air  Act  and 
EPA  policy. 

Under  5  U.S.C.  section  605(b),  I  certify 
that  this  SIPrevision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  1. 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  polltion  control.  Ozone,  Carbon 
monoxide.  Hydrocarbon,  and 
Incorporation  by  reference. 

Note.— Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the 
Commonwealth  of  Kentucky  was  approved 
by  the  Director  of  the  Federal  Register  on  July 
1,  1982. 

Dated:  November  27, 1987. 
Le«  M.  Thomas, 

Administration. 

Part  52  of  Chapter  I.  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AIMENDEO] 

Subpart  S— Kentucky 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.920  is  amended  by 
adding  paragraph  (c)(51)  to  read  as 
follows: 

§52.920    identification  of  plan. 
•        *        •        «        • 

(c)  •  *  * 

(51)  Revisions  to  the  I/M  portions  of 
the  carbon  monoxide  and  ozone  Part  D 
plans  for  Jefferson  County,  submitted  by 
the  Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet  on 
March  20, 1987. 

(i)  Incorporation  by  reference. 

(A)  A  revised  Regulation  8,  Vehicle 
Exhaust  Testing  Requirements;  of  the 


rules  of  the  Air  Pollution  Control  District 
of  Jefferson  County  which  was  adopted 
on  December  17, 1986. 

(B)  March  2, 1987  letter  to  EPA  from 
Jefferson  County. 

(ii)  Additional  Materials — none. 

[FR  Doc.  87-27652  Filed  12-2-87:  8:45  am] 
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40  CFR  Part  52 
[FRL-3297-7;  TN-051;  053] 

Approval  and  Promulgation  of 
Implementation  Plans;  Tennessee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  Today,  EPA  approves  as 
State  Implementation  Plan  (SIP) 
revisions  Tennessee  Air  Pollution 
Control  Board  Orders  35-86,  a  one-year 
variance  fitjm  opacity  control  for  the  No. 
1  cyclone  at  Hassell  and  Hughes  Lumber 
Company,  Inc..  in  Collinwood, 
Tennessee  and  5-87,  a  one-year 
variance  for  Texas  Gas  Transmission 
Corporation  in  Kenton,  Tennessee  from 
source  testing  and  continuous 
monitoring  requirements  on  its 
regenerative  cycle  natural  gas  fired 
turbine. 

DATES:  This  action  will  be  effective  on 
February  1, 1988,  unless  notice  is 
received  by  January  4, 1988,  that 
someone  wishes  to  submit  adverse  or 
critical  elements. 

ADDRESSES:  Copies  of  the  materials 
submitted  by  the  state  may  be  examined 
during  normal  business  hours  at  the 
following  locations:. 

Public  Information  Reference  Unit 
Library  Systems  Branch, 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington.  DC  20460 

Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch,  345 
Courtland  Street  NE.,  Atlanta  Georgia 
30365 

Division  of  Air  Pollution  Control, 
Tennessee  Department  of  Health  and 
Environment,  Customs  House,  4th 
Floor,  701  Broadway,  Nashville, 
Tennessee  37219 

FOR  FURTHER  INFORMATION  contact: 

Ms.  Rosalyn  D.  Hughes,  Air  Programs 
Branch,  EPA  Region  IV,  at  the  above 
address  and  telephone  number  (404) 
347-2864  or  FTS  257-2864. 
SUPPLEMENTARY  INFORMATION:  Board 
Order  35-86  is  a  one-year  variance  for 
the  Hassell  and  Hughes  Lumber 
Company's  Collinwood,  Tennessee 
facility  from  opacity  control  (Tennessee 
Rule  1200-3-5.01(1))  for  the  No.  1 
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cyclone.  In  May  1986.  personnel  of  the 
Tennessee  Division  of  Air  Pollution 
Control  conducted  particulate  emissions 
source  tests  on  nine  cyclone  collectors 
at  the  Collinwood  facility.  The  results  of 
the  testing  indicated  that  all  process 
emission  sources  served  by  these 
cyclones  were  in  compliance  with  the 
applicable  particulate  emission 
limitations  set  forth  in  the  Tennessee 
Air  Pollution  Control  Regulations. 

In  conjunction  with  the  mass  emission 
tests,  visable  emission  evaluations  were 
also  conducted.  All  the  observations 
recorded  indicated  that  the  cyclones 
were  in  compliance  with  the  applicable 
visible  emission  regulation  except  for 
Cyclone  No.  1  when  the  large  abrasive 
cutter  was  operating.  Cyclone  No.  1  met 
the  mass  emission  limitation,  which 
equates  to  the  total  suspended 
particulate  (TSP)  ambient  standard, 
when  the  abrasive  cutter  was  in 
operation  but  not  the  visible  emission 
standard,  which  does  not  always  relate 
to  the  TSP  ambient  standards. 
Consequently,  the  State  granted  a  one- 
year  variance  for  the  No.  1  Cyclone. 
During  this  time  the  State  will  review 
the  existing  opacity  regulation  to 
determine  a  remedy  for  the  situation. 
Also,  with  this  variance  the  State  has  a 
right  to  rescind  this  variance  if  the  TSP 
ambient  standards  are  not  being  met  in 
the  vicinity  of  the  Collinwood  facility. 

Since  this  revision  was  submitted  to 
EPA.  EPA  has  revised  the  particulate 
matter  standard  (52  FR  24634]  and 
eliminated  the  TSP  ambient  air  quality 
standard.  The  revised  standard  is 
expressed  in  terms  of  particulate  matter 
with  a  nominal  diameter  of  10 
micrometers  or  less  (PMlO).  EPA  will 
continue  to  process  revisions  in  hand  at 
the  time  the  new  PMlO  standard  was 
promulgated,  however,  at  the  option  of 
the  State.  EPA  has  determined  a 
correlation  between  PMlO  and  TSP.  The 
concentration  of  PMlO  would  be  smaller 
than  the  concentration  of  TSP.  Using 
this  correlation,  the  concentration  of 
PMlO  would  be  below  the  National 
Ambient  Air  Quality  Standard  for  PMlO. 
Tennessee  is  a  Group  III  area  for  PMlO, 
which  means  the  existing  particulate 
matter  SIP  is  beheved  adequate  to  attain 
and  maintain  the  PMlO  standards.  It  is 
the  judgment  of  EPA  that  the  variance 
would  not  increase  PMlO  emissions  and 
the  PMlO  standard  would  be  met.  Thus. 
EPA  is  approving  this  TSP  SIP  revision. 

Board  Order  5-87  is  a  renewal  of  a 
variance  from  the  Tennessee  Air 
Pollution  Control  Regulations  granted  on 
January  15, 1986  (See  51  FR  47239)  as  it 
pertains  to  the  modifications  of  a  I 

regenerative  cycle  natural  gas  fired 


turbine  at  the  Texas  Gas  Transmission 
Corporation's  Kenton,  Tennessee 
facility.  The  purpose  of  this  request  is  to 
allow  the  Corporation  to  modify  and  - 
operate  this  turbine  without  the  expense 
of  source  testing  and  continuous 
monitoring  for  nitrogen  oxides.  Rule 
1200-3-16-.31,  which  gave  the  State 
authority  for  NSPS  Gas  Turbines,  was 
adopted  on  May  15, 1981.  The  federal 
NSPS  was  revised  on  January  27, 1982. 
to  exempt  from  source  testing  or 
continuous  monitoring  for  nitrogen 
oxides  sources  with  a  heat  input  of  the 
turbine  at  ISO  standard  conditions  of 
107.2  gigajoules  per  hour  or  less. 
Revisions  to  Tennessee's  rule  are  not 
yet  State-effective,  therefore  the 
variance  was  granted  to  accord  with  the 
federal  standard. 

Final  Action 

Since  Board  Order  35-86  and  5-87  are 
consistent  with  EPA  policy  and 
requirements,  they  are  hereby  approved. 
The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  fmal  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period. 

Under  section  307(b)(1)  of  the  Act, 
petitions  of  judicial  review  of  this  action 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit  by 
February  1, 1988.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2)). 

Under  5  U.S.C.  605(b),  I  certify  that 
these  SIP  revisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Particulate  matter. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Tennessee  wasd  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  November  27, 1987. 
Lee  M.  Thomas, 
Administrator. 

Part  52  of  Chapter  I,  Title  40,  of  the 


Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  52-[AMENDED] 
Subpart  RR— Tennessee 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(77)  to  read  as 
follows: 

S  52.2220    Identification  of  plan. 
•        *        •        •        * 

(c)  *  •  • 

[77]  Board  Orders  35-86  and  5-87 
were  submitted  on  February  17, 1987.  by 
the  Tennessee  Department  of  Health 
and  Environment. 

(i)  Incorporation  by  reference. 

(A)  Board  Order  35-86,  Opacity 
variance  for  Hassel  and  Hughes  Lumber 
Company,  which  was  approved  on 
November  19. 1986. 

(B)  Board  Order  5-87,  variance  for 
Texas  Gas  Transmission  Corporation 
which  was  approved  on  January  21, 
1987. 

(ii)  Other  material — none. 

[FR  Doc  87-27654  Filed  12-2-87;  8:45  amj 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  560 

[Docketo  85-10  and  87-9] 

Marine  Terminal  Agreements;  Filing  of 
Agreements  by  Common  Carriers  and 
Other  Persons  Subject  to  the  Shipping 
Act,  1916 

agency:  Federal  Maritime  Commission. 
action:  Final  rules;  technical 
amendment. 

summary:  This  amends  46  CFR  Part  560 
to  reflect  clearance  by  Office  of 
Management  and  Budget  (OMB)  of  the 
reporting  and  recordkeeping 
requirements  of  final  rules  adopted  by 
the  Commission  in  Dockets  85-10  and 
87-3  concerning  filing  of  agreements 
pertaining  to  the  domestic  offshore 
trades. 

EFFECTIVE  DATE:  Section  560.307  is 
effective  on  December  3, 1987.  The 
remainder  of  Part  560  is  effective  on 
December  17, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  C.  Polking,  Secretary,  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Washington.  DC  20573-0001.  (202) 
523-5725. 


SUPPLEMENTARY  INFORMATION:  The 

Commission,  by  finnl  rule  in  Docket  85- 
10,  pubUshed  on  May  19, 1987;  52  FR 
18692,  adopted  an  exemption  of  marine 
terminal  agreements  from  the  approval 
requirements  of  section  IS  of  the 
Shipping  Act.  1916.  46  U.S.C.  app.  814. 
The  exemption  was  codified  in  46  CFR 
559.7.  OMB  clearance  for  this 
amendment  was  sought  and  now  has 
been  obtained  under  OMB  clearance 
number  3072-0039. 

Prior  to  receipt  of  OMB  clearance  in 
this  matter,  however,  the  Commission 
had  forwarded  to  OMB  a  proposed 
rulemaking  in  Docket  87-9  (April  29, 
1987;  52  FR  16282)  to  incorporate  into  a 
single  CFR  Part  (46  CFR  560)  all  rules 
pertaining  to  the  filing  of  agreements 
under  the  Shipping  Act,  1916.  The 
Commission  on  November  17, 1987;  52 
FR  43906,  published  a  final  rule  in 
Docket  87-9,  which  simultaneously  (1) 
removed  Part  559  from  the  CFR;  and  (2) 
included  at  §  580,307  the  former  46  CFR 
559.7. 

The  Commission  has  now  received 
OMB  cleararice  of  the  reporting  and 
recordkeeping  requirements  in  Docket 
87-9,  and  it  is  necessary  that  this  be 
reflected  in  the  revised  Part  560. 

List  of  SubJecU  in  46  CFR  Part  560 

Reporting  and  recordkeeping 
requirement. 

Accordingly,  46  CFR  Part  560  is 
amended  as  follows: 

PART  560— [AMENDED] 

1.  The  authority  citation  for  Part  560 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553: 46  U.S.C.  app.  814, 
817(a),  620.  821,  833a  and  841a. 

2.  Section  560.991  is  amended  by 
adding  the  following  table  of  OMB 
control  numbers  at  the  end  thereof  to 
read  as  follows: 

§560.991    OMB  oonlrel  numbers  assigned 
pursuant  to  ttw  Papwworfc  Reduction  Act 


Sectkm 

Cunam 

OMB 

cowipoi  No. 

560.307 _ _ 

560.1  thiough  SM.30e  and  Se0.30«  mRMtfl 

560.903 

3072-0039 
9072-0040 

By  the  Commission. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc.  87-27778  Filed  12-2^7;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  ParU  15  and  76 

[General  Docket  No.  87-107;  FCC  87-357] 

Input  Selector  Switches  Used  In 
Conjunction  With  Cable  Television 
Service 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  action  taken  herein 
amends  our  rules  to  extend  technical 
regulations  to  all  transfer  switches  used 
to  alternate  between  over-the-air  and 
cable  television  service.  In  particular, 
we  are  requiring  that  external,  stand- 
alone switches  and  switches  that  are 
built  into  television  receivers  provide  at 
least  80  dB  of  isolation  in  the  frequency 
range  54  to  216  MHz  inclusive  and  60  dB 
of  isolation  in  the  frequency  range  216  to 
550  MHz  between  the  input  anteima  and 
cable  signals.  The  new  rules  also  subject 
external,  stand-alone  switches  to  the 
verification  procedures  of  Part  2. 
Subpart  J  of  our  rules  and  impose 
certain  other  requirements  that  are 
intended  to  ensure  that  use  of 
broadcast/cable  switches  does  not 
result  in  harmful  interference.  We  also 
address  two  related  concerns  that 
commenters  have  raised  pertaining  to 
proper  antenna  connection  and  cable 
operators'  responsibility  for  interference 
under  Part  76  of  our  rules. 
EFFECTIVE  DATE:  January  28, 1986. 
address:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  further  information  CONTACT 
Scott  Roberts,  Mass  Media  Bureau.  (202) 
632-6302. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  General  Docket  No.  87-107 
adopted  November  19. 1987,  and 
released  November  20, 1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  Northwest,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  preferred  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3000.  2100  M  Street. 
Northwest.  Suite  140,  Washington,  DC 
20037. 

Summary  of  the  Report  and  Order 

1.  The  Commission  issued  a  Notice  of 
Proposed  Rule  Making  (Notice)  on  April 
8, 1987  (published  in  the  Federal 
Register,  May  11, 1987,  52  FR  17612). 


seeking  comment  and  information  on  the 
issue  of  technical  standards  for 
broadcast/cable  input  selector  switches. 
The  Commission  indicated  that  it 
believed  its  initial  determination 
concerning  the  necessary  switch 
isolation  of  60  dB  essentially  was 
correct.  It  therefore  proposed  to  require 
that  ail  input  selector  switches  used  to 
alternate  between  off-the-air  and  cable 
service  provide  60  dB  of  isolation 
between  their  antenna  and  cable  input 
terminals. 

2.  The  majority  of  the  commenting 
parties  opposed  the  60  dB  standard 
proposed  in  the  Notice  and  urged 
adoption  of  a  more  stringent  standard. 
The  staff  found  that  60  dB  of  isolation  is 
adequate  in  theory  to  prevent  harmful 
interference  resulting  from  use  of 
broadcast/cable  switches  at  frequencies 
in  the  range  54  to  550  MHz.  However, 
the  record  showed  that  higher  levels  of 
isolation  may  be  necessary  below  217 
MHz  to  take  into  account  the  isolation 
losses  due  to  switches  aging  and 
manufacturing  tolerances.  In  addition, 
the  Commission  found  no  reason  to 
differentiate  the  isolation  standard  for 
switches  incorporated  into  television 
receivers  from  that  for  stand-alone 
switches.  Accordingly,  the  Commission 
will  require  that  all  broadcast/cable 
switches,  both  stand-alone  devices  and 
those  incorporated  into  television 
receivers,  must  provide  at  least  80  dB  of 
isolation  over  the  frequency  range  54  to 
216  MHz  inclusive  and  60  dB  from  216  to 
550  MHz.  With  respect  to  the  issue, 
brought  up  by  commenters,  of  coupling 
of  cable  signals  across  unshielded 
wiring,  the  Commission  will  require 
cable  operators  to  inform  subscribers 
fully  of  the  potential  for  coupling  of 
cable  signals  across  the  switch  to  cause 
interference  and  measures  to  take  to 
avoid  such  effects.  In  this  regard,  we  are 
requiring  that  cable  operators  include  a 
section  of  coaxial  cable  of  at  least  four 
feet  in  length  between  the  switch 
terminal  and  lead  wires  in  all  switch 
installations  they  perform. 

3.  The  Commission  also  recognized 
that  there  is  a  need  to  require  that 
electronic  switches  maintain  the 
required  isolation  in  the  event  of  power 
failures.  Therefore,  the  Commission  will 
require  that  all  input  selector  switches 
that  use  a  power  source,  both  stand- 
alone and  built-in  units,  must  maintain 
the  required  isolation  in  the  event  no 
power  is  supplied.  The  method  to 
achieve  this  mandate  will  be  left  to  the 
manufacturers  of  the  switches.  In 
addition,  all  stand-alone  switches  will 
be  subject  to  the  equipment  verification 
procedures  of  Part  2,  Subpart  J.  These 
devices  are  relatively  simple  and  their 
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interference  potential  is  fairly  well 
defined.  Thus,  they  appear  well  suited  to 
the  verification  procedures.  Finally,  the 
Commission  has  adopted  an 
implementation  plan  that  will  allow 
existing  broadcast/cable  switches  not 
requiring  an  external  power  source  to  be 
manufactured  or  imported  for  nine 
months  and  existing  switches  requiring 
an  external  power  source  to  be 
manufactured  or  imported  for  fifteen 
months.  At  the  end  of  those  time  periods 
only  switches  that  comply  with  the  80/ 
60  dB  isolation  requirement  or  that  were 
is  existing  inventories  prior  to  the 
effective  date  of  the  Report  and  Order 
will  be  allowed  to  be  sold  for  use  in 
switching  between  broadcast  and  cable 
service. 

4.  The  input  selector  switch  rules  also 
require  that  where  a  cable  operator 
installs  a  switch  and  an  existing 
antenna  is  present,  the  cable  operator 
must  connect  that  antenna  to  the  switch. 
These  rules  also  provide  that  a  cable 
operator  may  not  charge  new 
subscribers  a  separate  fee  for  switch 
installation.  We  recognize  NCTA's 
concerns  for  the  risks  associated  with 
lightning  strikes  on  antennas  that  are 
not  effectively  grounded.  To  address 
such  situations,  cable  operators  may 
advise  the  subscriber  of  the  grounding 
problem  and  advise  him/her  that  it  may 
be  desirable  to  install  an  effective 
ground  system  if  one  is  not  present. 
Cable  operators  may,  of  course,  offer  to 
inspect  and/or  install  an  effective 
ground  system  for  their  subscribers  and 
separately  charge  for  that  service  and 
related  materials.  In  order  to  avoid  any 
ambiguity  concerning  our  policy  on  this 
point,  we  are  amending  our  rules  to 
clarify  that  cable  operators  are 
permitted  to  charge  for  installation  of 
ground  systems  in  all  cases,  including 
installations  for  new  subscribers. 

5.  In  this  Order,  the  Commission 
clarifies  cable  operators'  responsibility 
with  regard  to  leakage  of  signal  from 
input  selector  switches.  The  staff 
believes  that  S  76.617  adequately  and 
clearly  assigns  responsibility  for  switch 
related  interference  to  the  operator  of 
the  device.  However,  clarification  of  the 
cable  operators'  monitoring 
responsibility  with  respect  to  switch 
related  leakage  is  desirable,  especially 
in  view  of  our  action  in  the  cable 
terminal  device  proceeding.  There,  the 
Commission  specifically  provided  ill 
S  76.617(a)  that  cable  operators  are 
responsible  for  detecting  and 
eliminating  any  leakage  that  would 
cause  interference  outside  the  cable 
subscriber's  premises  and/or  would 
cause  the  cable  system  to  exceed  the 
Part  76  leakage  standards.  This  rule  also 


states  that  where  such  leakage  occurs, 
the  cable  operator  is  required  only  to 
discontinue  service  to  the  subscriber 
until  the  problem  is  resolved.  The 
Commission  herein  applies  the  same 
approach  adopted  for  cable  operators 
monitoring  of  interference  caused  by 
cable  terminal  devices  to  input  selector 
switches.  Accordingly,  this  Order 
amends  the  rules  to  apply  the  cable 
terminal  device  interference  monitoring 
rule  to  broadcast/cable  input  selector 
switches. 

6.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605,  it  is 
certified  that  rules  adopted  herein  are 
expected  to  impact  on  manufacturers  of 
broadcast/cable  input  selector  switches 
in  that  some  switches  in  existing 
inventories  may  not  meet  the  new 
standards.  The  Commission  believes  it 
is  necessary  to  protect  safety  related 
services  such  as  the  aeronautical 
radionavigational  service  and,  therefore, 
the  higher  standard  is  justified  even 
though  some  switches  will  be  deemed 
obsolete.  However,  the  nine-month  or 
fifteen-month  period  to  comply  with  the 
new  standards  wih  allow  switch 
manufacturers  sufficient  time  to  upgrade 
their  inventories  thus  reducing  the 
burden  on  switch  manufacturers.  The 
self-testing  procedure  to  verify 
compliance  with  the  technical  standards 
adopted  herein  is  expected  to  have 
minimal  impact  on  switch 
manufacturers.  The  requirement  that 
cable  subscribers  be  provided  with 
information  on  how  to  install  switches 
in  a  manner  that  will  maintain  the 
required  isolation  provided  by  the 
switch  itself  is  not  expected  to  pose  a 
significant  new  burden  for  cable 
operators,  as  this  information  is  to  be 
included  with  the  consumer  information 
they  already  are  required  to  provide  to 
subscribers. 

7.  The  rules  adopted  herein  have  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980  and  found  to 
impose  new  or  modified  requirements  or 
burdens  on  the  public.  Implementation 
of  these  new/modified  requirements  and 
burdens  will  be  subject  to  approval  by 
the  Office  of  Management  and  Budget  as 
prescribed  by  the  Act. 

8.  Accordingly,  it  is  ordered  that  under 
the  authority  contained  in  section  4(i] 
and  303  of  the  Communications  Act  of 
1934,  as  amended.  Parts  15  and  76  of  the 
Commission's  Rules  and  Regulations  are 
amended  as  set  forth  below.  These  rules 
and  regulations  are  effective  January  28. 
1988. 

9.  It  is  further  ordered  that  the  Motion 
for  Stay  filed  by  Gill  Industries.  Inc.  and 
Western  Communications.  Inc.  is 
denied. 


10.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Parts  15  and 
7B 

Radio  frequency  devices.  Cable 
television  service. 

Rule  Changes 

Part  15  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  15-{AMENDED] 

1.  The  authority  citation  for  Part  15 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

2.  Part  15  is  amended  by  adding  a  new 
9  15.64  as  follows: 

§  15.64    Television  receiver  transfer 
switcli. 

Where  a  television  receiver  is 
equipped  with  a  transfer  switch  for 
selectively  connecting  the  receiver 
either  to  an  antenna  or  a  cable  service, 
that  switch  shall  provide  isolation 
between  the  antenna  and  cable  input 
terminals  of  at  least  80  dB  over  the 
frequency  range  54  to  216  MHz  inclusive 
and  at  least  60  dB  over  the  frequency 
range  216  to  550  MHz  in  any  of  its  set 
positions.  In  the  case  of  a  switch 
requiring  a  power  source,  the  required 
isolation  shall  be  maintained  in  the 
event  the  device  is  not  connected  to  a 
power  source  or  power  is  interrupted. 
The  provisions  of  this  paragraph  shall 
not  apply  to  such  devices  that: 

(a)  Were  manufactured  or  imported 
prior  to  January  28. 1988; 

(b)  Do  not  require  an  external  power 
source  and  that  are  manufactured  or 
imported  on  or  after  January  28. 1988. 
and  are  sold  or  otherwise  distributed  to 
final  users,  i.e.  consumers,  prior  to 
October  28. 1988.  or. 

(c)  Require  an  external  power  source 
and  that  are  manufactured  or  imported 
on  or  after  January  28. 1988.  and  are  sold 
or  otherwise  distributed  to  final  users 
prior  to  April  28. 1989. 

3.  Section  15.606  is  amended  by 
revising  the  heading  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  15.606    Transfer  switches. 

•        *        •        •        * 

(d)  An  external  transfer  switch  used 
with  a  TV  receiver  or  TV  interface 
device  and  in  conjunction  with  cable 
service  shall  provide  isolation  between 
the  antenna  and  cable  terminals  of  at 
least  80  dB  of  isolation  over  the 
frequency  range  54  to  216  MHz  inclusive 
and  at  least  60  dB  over  the  frequency 
range  216  to  550  MHz  in  any  set  position 


of  the  switch.  In  the  case  of  a  switch 
requiring  a  power  source,  the  required 
isolation  shall  be  maintained  in  the 
event  the  device  is  not  connected  to  a 
power  source  or  power  is  interrupted. 

Note  to  paragraph  (d):  The  80  dB  limit  shall 
apply  at  the  edge  between  the  two  frequency 
bands. 

4.  Section  15.616  is  amended  by 
revising  the  heading  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  15.616    Equipment  authorization 
requirements  for  TV  interface  devices,  TV 
antenna/cabie  service  transfer  switches, 
and  attachments  thereto. 

«        *        *        *        * 

(e)  An  external  transfer  switch 
intended  as  a  means  to  alternate 
between  connection  of  an  antenna  for 
reception  of  broadcast  signals  and  a 
cable  service  shall  be  verified  pursuant 
to  Subpart  J  of  Part  2  to  show 
compliance  with  the  technical 
specifications  provided  in  1 15.606(d). 
The  provisions  of  this  paragraph  shall 
not  apply  to  such  devices  that:  (1)  Were 
manufactured  or  imported  prior  to 
January  28, 1988;  (2)  Do  not  require  an 
external  power  source  and  that  are 
manufactured  or  imported  on  or  after 
January  28, 1988,  and  are  sold  or 
otherwise  distributed  to  final  users,  i.e. 
consumers,  prior  to  October  28, 1988;  or 

(3)  Require  an  external  power  source 
and  that  are  manufactured  or  imported 
on  or  after  January  28, 1988,  and  are  sold 
or  otherwise  distributed  to  final  users 
prior  to  April  28, 1989. 

5.  Section  15.622  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as 
follows: 

§  15.622    Labelling  requirements. 

(a)  *  *  * 

(b)  An  external  transfer  switch  used 
with  a  TV  receiver  or  TV  interface 
device  and  in  conjunction  with  cable 
service  shall  be  identified  pursuant  to 
the  requirements  of  Subpart  J  of  Part  2  of 
this  chapter.  In  addition,  the  name  plate 
or  label  shall  include  the  following 
statement: 

This  device  is  verified  to  comply  with  FCC 
rule  Part  15  for  use  with  cable  television 
service. 

The  provisions  of  this  paragraph  shall 
not  apply  to  such  devices  that: 

(1)  Were  manufactured  or  imported 
prior  to  January  28, 1988; 

(2)  Do  not  require  an  external  power 
source  and  that  are  manufactured  or 
imported  on  or  after  January  28, 1988, 
and  are  sold  or  otherwise  distributed  to 
final  users,  i.e.  consumers,  prior  to 
October  28, 1988;  or 


(3)  Require  an  external  power  source 
and  that  are  manufactured  or  imported 
on  or  after  January  28, 1988,  and  are  sold 
or  otherwise  distributed  to  final  users 
prior  to  April  28, 1989. 

II.  Part  76  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  76-J  AMENDED] 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  Sees.  2,  3,  4,  301.  303,  307.  308. 
309,  48  Stat.,  as  amended.  1064, 1065. 1066, 
1081, 1082, 1083,  1084, 1085;  47  U.S.C.  152, 153, 
154,  301,  303.  307,  308,  309. 

2.  Section  76.66  is  amended  by 
revising  paragraph  (a)(2)  introductory 
text  and  adding  new  paragraphs  (a)(2)(i) 
and  (a)(5)(iv)  to  read  as  follows: 

§  76.66    Input  selector  switches  and 
consumer  education. 

(a)  *  *  * 

(2)  A  cable  operator  may  charge  for 
purchase  or  lease  of  switches  and 
associated  hardware  and  may 
separately  charge  for  installation  of 
switches  for  existing  subscribers.  A 
cable  operator  may  not  charge  new 
subscribers  a  separate  fee  for  switch 
installation. 

(i)  A  cable  operator  may  offer  to 
inspect  and/or  install  antenna 
grounding  systems  for  outdoor  antennas 
and  shall  separately  charge  for  such 
services. 
***** 

(5)  *  •  * 

(iv)  Cable  operators  must  provide  to 
subscribers  information  on  the  potential 
for  interference  related  to  the  input 
selector  switch  and  the  associated 
connections  and  suggest  measures  to 
take  to  avoid  such  problems.  Such 
suggestions  must  include  the 
recommendations  that  shielded  coaxial 
cable  be  used  between  the  receiver  and 
the  switch  terminals  and  that  at  least 
four  feet  of  shielded  coaxial  cable  be 
used  for  connecting  switch  terminals  to 
any  unshielded  antenna  leads. 
***** 

2.  Section  76.617  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  76.617    Responsibility  for  Interference. 

***** 

(b)  Interference  resulting  from  use  of 
an  input  selector  switch  shall  be  the 
responsibility  of  the  switch  operator  in 
accordance  with  the  transfer  switch 
provisions  of  Part  15  of  this  chapter: 
Provided,  however.  That  the  operator  of 
a  cable  system  to  which  the  switch  is 
connected  shall  be  responsible  for 
detecting  and  eliminating  any  signal 


leakage  where  that  leakage  would  cause 
interference  outside  the  subscriber's 
premises  and/or  would  cause  the  cable 
system  to  exceed  the  Part  76  signal 
leakage  standards.  In  cases  where 
signal  leakage  occurs,  the  cable  operator 
shall  be  required  only  to  discontinue 
service  to  the  subscriber  until  the 
problem  is  corrected. 
***** 

Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 

|FR  Doc.  87-27734  Filed  12-2-87;  8:45  am| 
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47  CFR  Part  73 

(MM  Docket  No.  86-419;  RM-S430] 

Radio  Broadcasting  Services;  Centre, 
AL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
290A  to  Centre.  Alabama,  as  that 
community's  first  local  FM  service,  in 
response  to  a  petition  filed  by  Cherokee 
Broadcasting  Corporation.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  January  8, 1988.  The 
window  period  for  filing  applications  on 
Channel  290A  at  Centre,  Alabama,  will 
open  on  January  11, 1988,  and  close  on 
February  10, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner,  Mass  Media  Bureau, 
(202)  634-6530,  regarding  the  allocation. 
For  information  related  to  the 
application  process,  contact  the  Audio 
Services  Division,  FM  Branch.  Mass 
Media  Bureau,  (202)  632-6908. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-419, 
adopted  November  4, 1987,  and  released 
November  24, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  St,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
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Authority:  47  U.S.C.  154,  303. 

S  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  by  adding 
Centre,  Channel  290A,  under  Alabama. 

Federal  Communications  Commission. 

Mark  N.  Lipp, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  87-27735  Filed  12-2-87;  8:45  am] 

WLUNQ  COOC  •712-41-1I 


UMI 


47  CFR  Part  73 

(MM  Docket  No.  86-310;  RM-5329] 

Radio  Broadcasting  Services; 
Tuskegoe,  AL 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 


summary:  This  document  allots  Channel 
260A  to  Tuskegee,  Alabama,  as  that 
community's  second  local  FM  ser\'ice,  in 
response  to  a  petition  filed  by  L.  Lynn 
Henley.  With  this  action  the  proceeding 
is  terminated. 

DATES:  Effective  January  8, 1988.  The 
window  period  for  filing  applications  on 
Channel  260A  at  Tuskegee,  Alabama, 
will  open  on  January  11, 1988,  and  close 
on  February  10, 1988. 

FOff  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner,  Mass  Media  Bureau, 
(202)  634-6530.  concerning  the  allotment. 
Questions  related  to  the  application 
filing  process  should  be  addressed  to 
Audio  Services  Division,  FM  Branch, 
Mass  Media  Bureau,  (202)  632-0394. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  MM  Docket  No.  86-310, 
adopted  November  4, 1987,  and  released 
November  24, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED! 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 


§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  by  adding 
Channel  260A  to  the  entry  Tuskegee, 
Alabama. 

Federal  Communications  Commission. 

Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  87-27736  Filed  12-2-87;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  86-471;  RM-5580] 

Radio  Broadcasting  Services;  Douglas, 
AZ 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  Channel 
243A  to  Douglas,  AZ,  as  that 
community's  second  local  FM  service,  in 
response  to  a  petition  for  rule  making 
filed  on  behalf  of  KDAP,  Inc.  With  this 
action,  the  proceeding  is  terminated. 

DATES:  Effective  January  11, 1988.  The 
window  period  for  filing  applications  on 
Channel  243A  at  Douglas,  Arizona,  will 
open  on  January  12, 1988,  and  close  on 
February  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner,  Mass  Media  Bureau, 
(202)  634-6530,  concerning  the  allotment. 
Questions  related  to  the  window 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division,  FM  Branch,  Mass  Media 
Bureau.  (202)  632-0394. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-471, 
adopted  November  4, 1987,  and  released 
November  25, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 


§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  by  adding 
Channel  243A  to  the  entry  Douglas, 
Arizona. 

Federal  Communications  Commission 

Mark  N.  Lipp, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  87-27737  Filed  12-2-87;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  86-409;  RM-5387] 

Radio  Broadcasting  Services;  Panama 
City,  FL 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  290C2  for  Channel  292A  at 
Panama  City,  Florida,  and  modifies  the 
construction  permit  for  Station 
WLVV(FM),  to  specify  the  new  channel, 
at  the  request  of  the  permittee.  Bay 
Media,  Inc.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  January  8, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-409, 
adopted  November  6, 1987,  and  released 
November  24, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  'The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 
§73.202    [Amended] 

2.  In  §  73.202(b).  the  Table  of  FM 
Allotments  is  amended  in  the  entry  for 
Panama  City,  Florida,  by  adding 
Channel  290C2  and  removing  Channel 
292A. 


Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  87-27739  Filed  12-2-87;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  87-200;  RM-5718] 

Radio  Broadcasting  Services;  Altus. 
OK 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document,  at  the  request 
of  Altus  Radio,  Inc.,  substitutes  Channel 
228C2  for  Channel  228A  at  Altus, 
Oklahoma,  and  modifies  the  license  of 
Station  KRKZ  to  specify  operation  on 
the  higher  powered  channel.  Channel 
228C2  can  be  allocated  to  Altus  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
26.7  kilometers  (16.4  miles)  southwest  to 
avoid  a  short-spacing  to  unused  but 
applied  for  Channel  228A  at  Watonga, 
Oklahoma,  and  to  unused  and  unapplied 
for  Channel  229A  at  Cordell,  Oklahoma. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  11, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-200, 
adopted  November  4, 1987,  and  released 
November  25, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments  for  Altus,  Oklahoma,  is 
amended  by  adding  Channel  228C2  and 
removing  Channel  228A. 


Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  87-27740  Filed  12-2-87;  8:45  am] 
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47  CFR  Part  73 

(MM  Docket  No.  87-235;  RM-S734) 

Radio  Broadcasting  Services; 
Childress,  TX 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  241 C2  for  Channel  240A  at 
Childress,  Texas,  and  modifies  the 
license  of  Station  KSRW(FM)  to  specify 
operation  on  the  new  frequency,  at  the 
request  of  White  Communications.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  8, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-235, 
adopted  November  6, 1987,  and  released 
November  24, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Pari  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended,  under  Texas,  by 
removing  Channel  240A  and  adding 
Channel  241C2  at  Childress. 

Mark  N.  Lipp, 

Chief  Allocations  Branch.  Mass  Media 
Bureau. 

(FR  Doc.  87-27741  Filed  12-2-87;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  87-106;  RM-5444] 

Television  Broadcasting  Services; 
l^ke  Havasu  City,  AZ 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  UHF 
television  Channel  34  to  Lake  Havasu 
City,  AZ,  as  that  community's  first  local 
commercial  television  service,  in 
response  to  a  petition  for  rule  making 
filed  on  behalf  of  London  Bridge 
Broadcasting,  Inc. 

Although  the  Commission  has 
imposed  a  freeze  on  TV  allotments,  or 
applications  therefor  in  specified 
metropolitan  areas  pending  the  outcome 
of  an  inquiry  into  the  uses  of  advanced 
television  systems  (ATV)  in 
broadcasting,  this  proposal  is  not 
affected  thereby.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  January  8, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report     . 
and  Order,  MM  Docket  No.  87-106, 
adopted  November  4, 1987,  and  relea.^ed 
November  24. 1987.  The  full  text  of  t.Ms 
Commission  decision  is  available  for 
inspection  and  copying  during  norm.d 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington.  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  confrac  tors. 
International  Transcription  Service. 
(202)  857-3300.  2100  M  St.,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authoritj':  47  U.S.C.  154.  303. 

§73.606    [Amended] 

2.  Section  73.606(b),  the  Television 
Table  of  Allotments,  is  amended  by 
adding  Lake  Havasu  City,  Arizona, 
Channel  34  +  . 

Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief  Allocations  Branch.  Policy  and  Riles 

Division,  Mass  Media  Bureau. 

|FR  Doc.  87-27742  Filed  12-2-87:  8:45  am| 
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IMTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1052 

(Ex  Parts  NaMC-421 

Handling  of  C.O.D.  Shipments 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rule. 

summary:  The  Commission  is  reopening 
this  matter  and  revising  49  CFR  1052.3. 
The  previous  recordkeeping 
requirements  were  burdensome,  time 
consuming  and  costly,  and  may  have 
discouraged  carriers  from  providing 
c.o.d.  service.  The  new  rules  allow  each 
motor  common  carrier  of  property 
offering  coUect-on-delivery  (c.o.d.) 
service  to  publish  its  own 
nondiscriminatory  tariff  provisions 
governing  the  collection  and  remittance 
of  such  funds.  Alternatively,  carriers 
may  adopt  a  15-day  remittance  period. 
Regulations  adopted  by  decision  served 
April  13, 1987  (52  FR  11991)  are 
modified. 

The  earlier  repeal  of  the  separate 
recordkeeping  requirements  for  c.o.d. 
shipments  (previously  at  49  CFR  1052,4) 
is  not  affected  by  this  change.  , 

EFFECnvE  date:  January  2, 1988.  | 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  |.  Barry.  (202)  275-7540 

or 
Mark  S.  Shaffer.  (202)  275-7291.  TDD  for 

hearing  impaired:  (202)  275-1721 
SUPPLEMENTARY  INFORMATION:  The  new 
rules  are  set  forth  below.  Additional , 
information  is  contained  in  the  | 

Commission's  decision.  To  purchase  a 
copy  of  the  decision,  write  to  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  or  call  (202)  289- 
4357/4359  (DC  MetropoUtan  area) 
(assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721  or  by  pickup  from  Dynamic 
Concepts.  Inc.,  in  Room  2229  at 
Commission  headquarters). 

This  action  will  not  affect  significantly 
the  quality  of  the  human  environment  or 
the  conservation  of  energy  resources. 

The  Commission  certifies  that 
adoption  of  the  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  amendments  do  not 
mandate  that  any  action  be  taken,  but 
they  allow  more  flexible  and 
individualized  procedures. 

List  of  Subjects  for  49  CFR  Part  1052 

Motor  carriers. 

Decided:  November  23. 19^. 


By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Lamboley.  Commissioners 
Sterrett,  Andre,  and  Simnaans.  Commissioner 
Andre  concurred.  Chairman  Gradison 
concurred  with  a  separate  expression. 
Noreta  R.  McGee, 
Secretary. 

Title  49  of  the  Code  of  Federal 
Regulations.  Part  1052,  is  amended  as 
follows: 


PART  1052-4  AMENDED) 

1.  The  authority  citation  fortS  CFR 
Part  1052  continues  to  read: 

Authority:  49  U.S.C.  10101. 10321, 10022. 
10762, 11101,  and  5  U.S.C.  553. 

2.  The  heading  and  text  of  §  1052.3  are 
revised  to  read  as  follows: 

§  1052.3    Collection  and  remittance. 

Every  common  carrier  of  property 
subject  to  the  Interstate  Commerce  Act. 
except  as  otherwise  provided  in 
S  1052.1,  which  chooses  to  provide  c.o.d.. 
service  may  publish  and  maintain,  or 
cause  to  be  published  and  maintained     -. 
for  its  account,  a  tariff  or  tariffs  which 
set  forth  nondiscriminatory  rules 
governing  c.o.d.  service  and  the 
collection  and  remittance  of  c.o.d.  funds. 
Alternatively,  any  carrier  that  provides 
c.o.d.  service,  but  does  not  wish  to 
publish  and  maitttatn.  or-Gaase  to  be 
published  and  maintained,  its  own 
nondiscriminatory  tariff,  may  adopt  a 
rule  requiring  remittance  of  each  co.d. 
collection  directly  to  the  consignor  or 
other  person  designated  by  the 
consignor  as  payee  within  fifteen  (15) 
days  after  delivery  of  the  c.o.d.  shipment 
to  the  consignee. 
(FR  Doc.  87-27772  Filed  12-2-87;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atomospheric 
Administration 

50  CFR  Parts  61  land  675 
[Docket  No.  70878-7250] 

Foreign  Fishing;  Groundfish  of  the 
Bering  Sea  and  Aleutian  island  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule. 


SUMMARY:  NOAA  issues  a  final  rule  to 
implement  Amendment  11  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  in  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP).  Amendment  11  will: 
(1)  Establish  a  split  season 
apportionment  of  pollock  for  U.S. 
vessels  working  in  joint  ventures  with 


foreign  processing  vessels  (JVP),  and  (2) 
change  the  definition  of  prohibited 
species.  These  measures  are  intended  to 
respond  to  biological,  economic  and 
administrative  problems  identified  by 
the  North  Pacific  Fishery  Management 
Council  (Council). 

In  addition.  NOAA  is  making  a 
regulatory  amendment  to  change  the 
definition  of  directed  fishing  in  the 
foreign  fishing  regulations. 

The  regulatory  changes  implementing 
Amendment  11  and  NOAA's  additional 
regulatory  change  are  necessary  for 
conservation  and  management  of  the 
groundfish  resources  in  the  Bering  Sea 
and  Aleutian  Islands  (BSAI)  area  and 
for  the  orderly  conduct  of  the  groundfish 
fisheries. 

EFFECTIVE  DATES:  This  rule  is  effective 
January  4, 1988.  Section  675.20(b)(3)  (i), 
(ii)  and  (iii)  will  expire  December  31, 
1989. 

ADDRESS:  Individual  copies  of  the 
amendment,  the  environmental 
assessment,  and  regulatory  impact 
review/final  regulatory  flexibility 
analysis  may  be  requested  from  the 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
AK  99510. 

FOR  FURTHER  INFORMATION  CONTACT 
Jay  J.  C.  Ginter  (Fishery  Management 
Biologist.  NMFS).  at  907-586-7230.  or  the 
Council  at  907-274-4563. 
SUPPt^MENTARY  INFORMATION:  Domestic 
and  foreign  groundfish  fisheries  in  the 
exclusive  economic  zone  (EEZ)  of  the 
BSAI  area  are  managed  in  accordance 
with  the  FMP.  The  FMP  was  developed 
by  the  Council  under  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magiiuson  Act)  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.93  and  Part  675. 

The  Council  approved  Amendment  11 
to  the  FMP  for  submission  to  the 
Secretary  of  Commerce  at  the  May  20- 
22. 1987  meeting  of  the  Council.  The 
Magnuson  Act  provides  for  this 
amendment  to  take  effect  at  the  close  of 
the  95th  day  after  its  receipt  by  the 
Secretary  unless  he  previously  notifies 
the  Council  of  his  disapproval,  or  partial 
disapproval,  of  the  amendment  (16 
U.S.C.  1954(b)).  The  Secretary  received 
Amendment  11  on  August  9. 1987,  and 
immediately  began  a  review  of  it  to 
determine  its  consistency  with  the 
Magnuson  Act  and  other  applicable  law. 
The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  had  determined  that 
Amendment  11  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law 
and  has  approved  Amendment  11  under 
his  delegated  authority  to  approve 
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fishery  management  plans  and  plan 
amendments  submitted  by  the  Council. 

A  notice  of  the  Amendment's 
availability  was  published  in  the 
Federal  Register  on  August  13. 1987  (52 
FR  30212)  and  proposed  implementing 
regulations  were  published  on 
September  1, 1987  (52  FR  32942).  Both 
notices  invited  public  review  and 
comment  on  the  amendment  and 
proposed  rule  through  October  15. 1987. 
Two  letters  of  public  comment  and  two 
letters  of  comment  from  other  Federal 
agencies  were  received  and  considered 
in  developing  this  final  rule.  A  summary 
of,  and  response  to,  all  comments 
received  in  given  below. 

Description 

A  description  of,  and  reasons  for. 
each  part  of  Amendment  11,  and 
NOAA's  regulatory  amendment,  are 
given  in  the  preamble  of  the  proposed 
rule.  A  summary  follows  of  what  is 
accomplished  by  this  rule  implementing 
Amendment  11  and  NOAA's  regulatory 
amendment. 

1.  Split-season  Apportionment  of 
Pollock  for  JVP  in  the  BSAI 
Management  Area 

Under  this  rule,  the  amount  of  the 
total  allowable  catch  (TAC)  of  pollock 
apportioned  to  JVP  will  be  divided  into 
two  parts.  Part  one  will  be  equivalent  to 
40  percent  of  the  sum  of  the  initial  JVP 
for  pollock  plus  15  percent  of  the  TAC 
for  pollock.  Part  one  will  be  made 
available  to  the  JVP  fishery  for  pollock 
during  the  period  January  IS  through 
April  15.  Part  two  will  be  equivalent  to 
the  remaining  JVP  for  pollock  and  will 
be  available  during  the  period  April  16 
through  December  31.  This  part  o( 
Amendment  11  and  its  implementing 
regulation  will  be  effective  only  for  the 
1988  and  1989  fishing  years. 

This  split-season  apportionment  rule 
provides  interim  biological  protection  to 
the  BSAI  area  pollock  resource  from 
intensive  harvesting  pressure  during  the 
primary  spawning  period  for  this 
species.  Roughly  half  of  the  initial 
amount  of  pollock  apportioned  to  JVP 
will  be  made  available  to  those  fisheries 
during  the  first  period  of  January  15 
through  April  15.  Without  this  rule,  it  is 
likely  that  the  entire  pollock  JVP, 
probably  in  excess  of  one  million  metric 
tons  in  1988,  would  be  harvested  during 
the  first  three  months  of  1988.  At  this 
time  of  the  year,  and  particularly  during 
February  and  March,  pollock  are 
aggregated  for  spawning  purposes. 
Fishing  and  spawning  aggregations 
provides  certain  economic  advantages 
such  as  increased  catch-per-unit  of 
effort  and  highly  valued  pollock  roe.  For 
competitive  reasons,  in  recent  years  the 


JVP  pollock  fishery  has  become  hi^ly 
intensive  and  can  remove  80  to  90 
percent  off  the  pollock  TAC  from  the 
pollock  spawning  population.  This  may 
have  long-term  harmful  effects  on  future 
pollock  productions. 

Assuming  that  the  1988  pollock  fishery 
will  progress  at  least  at  the  same  rate  as 
in  1987,  the  first  part  of  the  1988  JVP  will 
be  taken  and  the  fishery  closed  during 
the  first  week  in  March  under  this  rule. 
This  will  allow  the  pollock  resource  a 
respite  from  JVP  fishing  pressure  for 
about  six  weeks  before  JVP  fishing 
resumes  on  the  second  part  of  the  1988 
JVP  on  April  16.  If  JVP  fishing  effort  in 
1988  is  greater  than  in  1987,  as 
anticipated,  then  the  first  period  hiatus 
in  the  JVP  fishery  will  be  longer  than  six 
weeks.  This  six-week  or  longer  hiatus 
will  occur  during  a  significant  part  of  the 
primary  pollock  spawning  period. 

The  biological  significance  of  reducing 
the  harvest  from  spawning  aggregations 
is  unknown.  However,  conventional 
conservation  wisdom  suggests  that 
limiting  the  harvest  of  spawning  fish  is 
helpful  in  protecting  the  future 
reproductive  potential  of  the  stock.  At 
least  there  can  be  no  biological  harm 
from  such  a  limit.  This  role  will  provide 
two  years  of  relative  protection  during 
which  the  biological  risk  of  an  intensive 
fishery  or  spawning  pollock  can  be 
further  assessed. 

In  addition  to  this  interim  biological 
protection,  the  split-season  rule  will 
provide  for  some  economic  benefits  to 
domestic  fishermen  processing  their 
catch  on  board  or  delivering  it  to  U.S. 
shore-based  processors  (DAP).  The 
current  DAP  fishery  for  pollock  in  the 
BSAI  area  is  small  relative  to  the  JVP 
fishery.  The  1987  current  pollock  DAP 
accounts  for  about  15  percent  of  the 
pollock  TAC.  During  the  first  period 
hiatus  in  JVP  fishing  for  pollock,  the 
DAP  industries  will  have  virtually 
exclusive  access  to  the  pollock  resource. 
This  will  provide  these  industries  with 
the  same  economic  benefits  from  fishing 
spawning  aggregations  as  have  been 
realized  by  the  JVP  fishery  in  recent 
years.  These  benefits  include  high  catch- 
per-unit  of  effort  and  the  opportunity  to 
produce  high  valued  pollock  roe.  The 
potential  biological  risk  of  allowing 
continued  DAP  harvesting  on  spawning 
aggregations  is  insignificant  due  to  the 
small  scale  of  the  DAP  fishery  relative 
to  the  JVP  fishery. 

2.  Definition  of  Prohibited  Species 

This  rule  will  change  the  prohibited 
species  definition  in  the  FMP  and  its 
implementing  regulations  to  list  those 
species  or  species  groups  which  must  be 
avoided  while  fishing  for  groundfish 
and,  if  caught  incidentally,  must  be 


immediately  returned  to  the  sea  with 
minimum  injury.  Listed  species  will 
include  the  traditional  prohibited 
species  of  salmon,  steelhead,  halibut, 
herring,  king  and  Tanner  crabs  for 
domestic  and  foreign  groundfish 
fisheries  plus  other  non-groundfish 
species  for  the  foreign  fishery  only. 
Retention  of  any  of  these  species  would 
not  be  allowed  unless  authorized  by 
other  applicable  law.  Such  authorization 
would  allow,  for  example,  domestic 
groundfish  fishermen  to  retain  halibut 
caught  with  hook  and  line  gear  during 
an  open  season  for  halibut  specified  by 
the  International  Pacific  Halibut 
Commission. 

The  current  definition  of  prohibited 
species  in  the  FMP  is  flawed. 
Regulations  implementing  it  suffer  from 
confusing  and  imprecise  language  that 
may  not  be  legally  enforceable  against 
every  vessel  fishing  for  groundfish  in  the 
EEZ  off  Alaska.  The  principal  reason  for 
this  flaw  is  that  the  original  FMP 
anticipated  other  fishery  management 
plans  for  king  crab.  Tanner  crab,  and 
Pacific  herring.  However,  these 
management  plans  ultimately  failed  to 
be  implemented  or  were  subsequently 
withdrawn.  The  rule  implementing  this 
part  of  Amendment  11  will  correct  this 
flaw.  This  is  especially  important  for  the 
protection  of  Taimer  and  king  crab 
species  which  have  significant 
incidental  catches  in  the  groundfish 
fisheries. 

3.  NOAA  Regulatory  Amendment  to  the 
Definition  of  Directed  Fishing  in  the 
Foreign  Fishing  Regulations 

This  regulatory  change  is  in  addition 
to  and  does  not  implement  Amendment 
11.  This  change  is  a  modification  of 
regulations  under  existing  authority  in 
the  FMP.  Under  Amendment  10  to  the 
FMP,  a  definition  of  directed  fishing  was 
added  to  the  regulations  governing 
foreign  fisheries  at  50  CFR 
611.93(b)(l)(iii).  The  intention  of  that 
definition  (originally  proposed  at  51  FR 
45349),  was  to  enable  enforcement  of 
directed  fishing  prohibitions  after  a 
prohibited  species  catch  limit  had  been 
reached.  In  addition,  NOAA  intended 
that  the  definition  of  directed  fishing 
governing  foreign  fisheries  be  consistent 
with  that  governing  domestic  fisheries. 
However,  the  first  occurrence  of  the 
phrase,  "20  percent  or  more  of  the  catch, 
take  or  harvest  or  to,"  was  inadvertently 
omitted  from  both  the  proposed  and 
final  rules  for  Amendment  10.  Hence, 
NOAA  proposed,  and  now  makes  final  a 
change  in  the  definition  in  the  foreign 
fisheries  regulations  to  indicate  that  this 
20  percent  or  more  of  the  catch,  take,  or 
harvest  at  any  time  also  will  be 
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considered  in  determining  whether 
directed  fishing  is  occurring.  This 
change  will  make  the  BSAI  area  foreign 
fishery  regulations  consistent  with  the 
domestic  fishery  regulations  pertaining 
to  the  BSAI  area  and  the  Gulf  of  Alaska. 

Comments  Received 

Two  letters  of  comment  were  received 
from  fishing  industry  representatives 
and  two  additional  letters  of  comment 
were  received  from  other  Federal 
agencies.  A  summary  of  both  industry 
comments  is  given  under  Comment  1 
while  the  government  comments  are 
summarized  under  Comments  2  and  3 
below.  A  response  to  each  comment 
follows. 

Comment  1:  The  beginning  of  the 
second  period  under  the  proposed  split- 
season  apportionment  of  pollock  for  the 
JVP  fishery  should  be  changed  from 
April  16  to  June  15.  Under  the  current 
open  access  system,  the  JVP  quota  is 
allocated  on  a  first-come-first-served 
basis.  Competitive  pressure  under  this 
system  will  force  JVP  operations  to 
harvest  and  process  the  available 
pollock  as  quickly  as  possible  after  the 
second  period  begins.  The  proposed 
April  16  beginning  of  the  second  period 
will  cause  intensive  JVP  fishing  to  occur 
when  pollock  may  not  have  fully 
dispersed  from  their  spawning 
aggregations.  In  addition,  the  quality  of 
pollock  flesh,  for  purposes  of  producing 
fillets  and  surimi,  deteriorates  during  the 
spawning  season  and  does  not  recover 
until  about  the  middle  of  June.  Again, 
because  of  competitive  pressure  in  an 
open  access  fishery,  U.S.  harvesters  will 
not  have  the  option  of  waiting  until  the 
quality  of  the  pollock  flesh  has 
improved.  Changing  the  beginning  of  the 
second  period  to  June  15  would  solve 
both  of  these  problems. 

Response:  NOAA  recognizes  the 
possibility  that  JVP  fishing  in  the  second 
period  of  the  split  seasons  may  begin 
promptly  on  April  16  while  spawning 
aggregations  of  pollock  remain 
susceptible  to  harvest.  However,  the 
amount  of  spawning  activity  that  occurs 
in  late  April  and  May  is  significantly 
reduced  from  that  which  occurs  in 
March  and  early  April  when  the  JVP 
fishing  hiatus  is  expected.  Nevertheless. 
NOAA  will  carefully  monitor  all  pollock 
fishing  effort  and  the  condition  of  the 
pollock  stocks  over  the  two-year 
effective  period  of  the  split-season  rule. 

With  respect  to  reduced  product 
quality  because  of  the  April  16  start  of 
the  second  period.  NOAA  notes  that  this 
split-season  apportionment  was 
proposed  by  industry  and  is  supported 
by  both  DAP  and  JVP  components.  In 


addition,  under  this  FMP.  the 
determination  of  when  to  go  fishing 
during  an  opening  in  order  to  maximize 
product  quality  is  a  matter  of  choice  for 
individual  fishermen  and  the  processors 
buying  their  catch. 

Comment  2:  Maintenance  of  pollock 
stocks  is  extremely  important  for 
healthy  populations  of  seabirds  in  the 
Bering  Sea.  One  of  the  stated  purposes 
of  Amendment  11  is  to  address  the 
concern  that  increased  exploitation  of 
spawning  pollock  may  adversely  affect 
the  biological  viability  of  the  Bering  Sea 
pollock  stock.  Scientific  work  indicates 
that  spawning  by  pollock  is  greatly 
protracted  in  the  Bering  Sea  with 
spawning  observed  in  June  near  the 
Pribilof  Islands  and  as  late  as  August 
further  north.  Splitting  of  the  JVP  quota 
is  reasonable  to  conserve  spawning 
pollock,  but  to  be  effective,  the  second 
part  should  not  be  made  available  td  the 
fishery  until  July  1.  Delay  of  the  second 
fishing  period  until  this  date  better 
insures  that  commercial  fishing  does  not 
deplete  stocks  below  their  present 
levels,  thereby  jeopardizing  seabird 
populations. 

Response:  NOAA  agrees  that  pollock 
stocks  are  an  important  element  in  the 
Bering  Sea  ecosystem.  The  split  season 
rule  implementing  Amendment  11  does 
address  the  concern  of  intensive 
exploitation  of  spawning  pollock  by 
providing  for  an  anticipated  hiatus  in 
JVP  fishing  for  pollock  during  which  its 
spawning  activity  is  at  or  near  its  peak. 
Later  spawning  activity  in  May  and  June 
by  comparison  is  significantly  reduced. 
Nevertheless.  NOAA  will  carefully 
monitor  all  pollock  fishing  effort  and  the 
condition  of  the  pollock  stocks  over  the 
two-year  effective  period  of  the  split- 
season  rule. 

Comment  3:  The  definition  of  directed 
fishing  in  %  611.93(b)(l)(iii)  should 
clearly  state  that  the  quantities  of  fish 
are  determined  by  weight  to  avoid 
possible  confusion  over  how  the 
directed  fishing  percentage  is 
determined. 

Response:  NOAA  agrees  that  in 
current  practice  the  term  "amount"  in 
the  definition  refers  to  the  amount  by 
weight,  usually  in  metric  tons.  However, 
the  term  "by  weight"  is  not  added  to  the 
definition  because  it  may  be  appropriate 
to  interpret  "amount"  in  other  ways, 
such  as  by  volume  of  fish  in  some 
instances.  For  example,  it  may  be    ' 
appropriate  to  determine  "amount"  by 
visual  estimates  of  quantity  during 
preliminary  inspections  at  sea.  Formal 
weights  will  be  taken  before  a  violation 
is  charged.  In  addition.  Council  and 
NMFS  staff  recently  have  been 
reviewing  the  directed  fishing  definition 


and  further  changes  to  it  may  be 
recommended.  This  comment  will  be 
reconsidered  in  this  event. 
Classification 

The  Regional  Director  determined  that 
this  amendment  is  necessary  for  the 
conservation  and  management  of  the 
BSAI  area  groundfish  fishery  and  that  it 
is  consistent  with  the  Magnuson  Act  and 
.  other  applicable  law. 

The  Council  prepared  an 
environmental  assessment  (EA)  for  this 
amendment.  The  Assistant 
Administrator  for  Fisheries  concluded 
that  no  significant  impact  on  the  human 
environment  will  occur  as  a  result  of 
this  rule.  A  copy  of  the  EA  may  be 
obtained  from  the  Council  at  the 
address  above. 

The  Administrator  of  NOAA 
determined  that  this  rule  is  not  a  major 
rule  requiring  a  regulafjry  impact 
analysis  under  Executive  Order  12291. 
This  determination  is  based  on  the 
regulatory  impact  review/final 
regulatory  flexibility  analysis  (RIR/ 
FRFA)  prepared  by  the  Council.  A  copy 
of  the  RIR/FRFA  may  be  obtained  from 
the  Council  at  the  address  above. 

The  RIR/FRFA  prepared  by  the 
Council  describes  the  effects  this  rule 
will  have  on  small  entities.  The  analysis 
contained  in  the  RIR/FRFA  is  largely  the 
same  as  that  contained  in  the  RIR/initial 
regulatory  flexibility  analysis  which  was 
summarized  for  each  of  the  measures  in 
the  proposed  rule.  The  Assistant 
Administrator  of  NOAA  concluded  that 
this  final  rule  will  have  significant 
effects  on  small  entities.  A  copy  of  the 
RIR/FRFA  may  be  obtained  from  the 
Council  at  the  address  above. 

This  rule  contains  no  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  Alaska. 
This  determination  was  submitted  for 
review  by  the  responsible  State  agency 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 


Dated:  November  27, 1987. 
James  E.  Douglas,  |r.. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble.  50 
CFR  Parts  611  and  675  are  amended  as 
follows: 

PART  61 1-[  AMENDED] 

1.  The  authority  citation  for  Part  611 

continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seg.,  16  U.S.C 
971  et  seq.,  22  U.S.C.  1971  et  aeq.,  and  16 
U.S.C.  1361  et  seq. 

2.  Section  611.93  is  amended  by 
removing  paragraph  (b)(lXii)(E)  and 
revising  paragraphs  (b)(l)(ii) 
introductory  text,  (b)(l)(ii)(A).  and 
(b)(l}(iii}  to  read  as  follows: 

§611.93    BwingSM and AteuUan Island* 
groundfish  fisliery. 

*  *        *        •        • 

(b)  *  •  • 
(1) 

(ii]  Categories  of  species.  Four 
categories  of  species  are  recognized  for 
regulatory  purposes  and  they  are  set 
forth  in  Table  1.  The  term  "groundfish" 
means  species  in  all  categories  except 
the  "prohibited  species"  category. 

*  •        «        •        • 

(A)  The  term  "prohibited  species" 
means  for  purposes  of  this  section: 
Pacific  herring  [CIvpea  harengus 
pallasiy,  salmonids  (Saimonidae):  Pacific 
halibut  (Hippoglossus  stenolepis);  king 
crab  [Paralithodes  spp.  and  Lithodes 
spp.);  and  Tanner  crab  [Chionoecetes 
spp.j.  Except  to  the  extent  that  their 
harvest  is  authorized  under  other 
applicable  law,  the  catch  or  receipt  of 
these  species  must  be  minimized  and,  if 
caught  or  received,  they  must  be 
returned  to  the  sea  immediately  in 
accordance  with  {  611.11  of  this  part 
Records  must  be  maintained  as  required 
by  §§  611.9,  611.90(eH2),  and  this 
section.  Any  species  of  fish  for  which 
there  is  no  foreign  allocation  must  be 
treated  in  the  same  manner  as 
"prohibited  species"  and  records  must 
be  maintained  of  any  catches  or  receipts 
of  these  species  except  for  "non- 
specified  species".  Catches  or  receipts 
of  "non-specified  species"  must  be 
treated  in  the  same  manner  as 
"prohibited  species"  but  records  are  not 
required  of  catches  or  receipts  of  these 
species. 
***** 

(iii)  Directed  fishing,  with  respect  to 


any  species,  stock  or  other  aggregation 
of  fish,  means  fishing  that  is  intended  or 
can  reasonably  be  expected  to  result  in 
the  catching,  taking  or  harvesting  of 
quantities  of  such  fish  that  amount  to  20 
percent  or  more  of  the  catch,  take  or 
harvest,  or  to  20  percent  or  more  of  the 
total  amount  of  fish  or  fish  products  on 
board  at  any  time.  It  will  be  a  rebuttable 
presumption  that,  when  any  species, 
stock  or  other  aggregation  of  fish 
comprises  20  percent  or  more  of  the 
catch,  take  or  harvest,  or  20  percent  or 
more  of  the  total  amount  of  fish  or  fish 
products  on  board  at  any  time,  such 
fishing  was  directed  fishing  for  such 
fish. 
***** 

3.  Section  611.g3(b](l)(ii).  is  amended 
by  revising,  in  Table  1,  in  the  first 
column  heading  the  word  "Unallocated" 
to  read  "Prohibited",  revising  the  list  of 
species  in  the  same  column  to  read: 
"Pacific  halibut.  Pacific  herring, 
salmonids,  king  crab.  Tanner  crab,  and 
other  species  for  which  there  is  no 
allocation,  except  'non-specified 
species.'  "  and  by  removing  the  column 
headed  by  "Groundfish",  and  revising 
footnote  4  to  read  as  follows: 

*  Must  be  treated  in  the  same  manner  as 
"prohibited  species"  but  no  records  are 
required. 

PART  675— [AMENDED] 

5.  The  authority  citation  for  50  CFR 
Part  675  continues  to  read  as  follows: 

Authority:  16  U.S  C.  1801  et  seq. 

6.  Section  675.20  is  amended  by 
revising  the  heading  of  paragraph  (b), 
adding  a  new  paragraph  (b)(3),  and 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§675.20    General  limitations. 

***** 

(b)  Apportioning  the  reserve,  surplus 
DAH,  and  JVP. 

***** 

(3)  Seasonal  apportionment  of  JVP 
pollock.  The  initial  amount  of  pollock 
apportioned  to  JVP  for  each  subarea  in 
accordance  with  paragraph  (a)(4)  of  this 
section  wnll  be  divided  into  two  parts. 

(i)  Part  One  will  be  40  percent  of  the 
following  sum:  initial  JVP  plus  15 
percent  of  the  TAG  for  pollock.  The  JVP 
pollock  harvest  during  the  first  period 
(defined  in  paragraph  (b)(3](iii)  of  this 
section)  resulting  fitim  directed  fishing 


and  bycatch  in  fisheries  for  other 
groundfish  species  will  be  counted 
against  Part  One.  When  the  Regional 
Director  determines  that  the 
unharvested  amount  of  Part  One  is 
necessary  for  bycatch  in  JVP  fisheries 
for  other  groundfish  species  during  the 
first  period,  the  Secretary  will  publish  a 
notice  in  the  Federal  Register  prohibiting 
directed  JVP  fishing  for  pollock  for  the 
remainder  of  the  first  period.  Any 
amount  of  pollock  in  addition  to  Part 
One  necessary  for  bycatch  in  JVP 
fisheries  for  other  groundfish  species 
during  the  first  period  will  be  counted 
against  Part  Two. 

(ii)  Part  Two  will  be  any  unharvested 
portion  of  Part  One  plus  the  pollock  JVP 
remaining  after  the  first  period  and  as 
adjusted  by  reapportionments  from 
reserve  and  DAP  in  accordance  with 
paragraphs  (b)  (1)  and  (2)  of  this  section. 
When  the  Regional  Director  determines 
that  the  unharvested  amount  of  Part 
Two  is  necessary  for  bycatch  in  JVP 
fisheries  for  other  groundfish  species 
during  the  second  period,  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting  JVP  directed  fishing 
for  pollock  for  the  remainder  of  the 
second  period. 

(iii)  JVP  pollock  season.  For  purposes 
of  this  paragraph,  the  first  period  is  that 
portion  of  the  fishing  year  beginning 
January  15  and  ending  April  15.  The 
second  period  is  that  portion  of  the 
fishing  year  beginning  April  16  and 
ending  December  31. 

(c)  *  *  * 

(1)  Prohibited  species,  for  the  purpose 
of  this  part  means  any  of  the  species  of 
Pacific  salmon  [Oncorhynchus  spp.), 
steelhead  trout  [Salmo  gairdneri  or 
Parasalmo  mykjss].  Pacific  halibut 
[Hippoglossus  stenolepis).  Pacific 
herring  [CJupea  harengus  pallasi),  king 
crab  (Paralithodes  spp.  and  Lithodes 
spp.),  and  Tanner  crab  (Chionoecetes 
spp.)  caught  by  a  vessel  regulated  under 
this  Part  while  fishing  for  groundfish  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area,  unless  retention  is 
authorized  by  other  applicable  law, 
including  the  regulations  of  the 
International  Pacific  Halibut 
Commission. 
***** 

(FR  Doc.  87-27787  Filed  11-30-87;  4:15  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  put>lic  of  the 
proposed  issuance  of  rules  and 
regulations.  Ttie  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

(Fl«  Na  861  0014] 

Preferred  Physician*,  Inc^  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  flnal 
Commission  approval,  would  prohibit, 
among  other  things,  an  association  of 
doctors  in  Tulsa,  Okla..  from  conspiring 
to  restrain  competition  and  from  fixing 
or  increasing  the  prices  they  charge 
third-party  payers  for  their  services.  In 
addition,  the  respondent  would  be 
prohibited,  for  Hve  years,  from  advising 
its  members  on  the  desirability  or 
appropriateness  of  any  price  to  be  paid 
for  physicians'  services  by  any  third- 
party  payers.  j 
DATE:  Comments  must  be  received  on  or 
before  February  1,  1988. 
ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary,  Room  136.  6th  St.  and  Pa. 
Ave.,  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
FTC/S-3115,  Toby  Singer.  Washington. 
DC  20580.  (202)  326-2762. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  916  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  Hnal  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 


at  its  principal  o^ice  in  accordance  with 
§  4.9(b)(14]  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  SubjecU  in  16  CFR  Fart  13 

Physicians.  Doctors,  Trade  practices. 
Agreement  Containing  Consent  Order  To 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Preferred 
Physicians,  Inc.,  a  corporation,  and  it 
now  appears  that  Preferred  Physicians, 
Inc.,  hereinafter  sometimes  referred  to 
as  proposed  respondent,  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use  of 
the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
Preferred  Physicians,  Inc.,  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Conmiission  that: 

1.  Proposed  respondent  Preferred 
Physicians,  Inc.,  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Oklahoma,  with  its  office  and 
principal  place  of  business  located  at 
6161  South  Yale  Avenue,  Tulsa, 
Oklahoma,  74136. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 


appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules  of  Practice,  the 
Commission  may,  without  further  notice 
to  proposed  respondent,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  attached  hereto 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  the  order 
becomes  final. 
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Order 
I. 

It  is  ordered  that  for  purposes  of  this 
Order  the  following  definitions  shall 
apply: 

A.  "PPl"  means  Preferred  Physicians, 
Inc.  and  its  Board  of  Directors, 
committees,  officers,  representatives, 
agents,  employees,  successors,  and 
assigns. 

B.  "Third-party  payer"  means  any 
person  or  entity  that  reimburses  for, 
purchases,  or  pays  for  health  care 
services  provided  to  any  other  person, 
and  includes,  but  is  not  limited  to,  health 
insurance  companies;  prepaid  hospital, 
medical,  or  other  health  service  plans, 
such  as  Blue  Shield  and  Blue  Cross 
plans;  health  maintenance 
organizations;  preferred  provider 
organizations;  government  health 
benefits  programs;  administrators  of 
self-insured  health  benefits  programs; 
and  employers  or  other  entities 
providing  self-insured  health  benefits 
programs. 

C.  "Integrated  joint  venture"  means  a 
joint  arrangement  to  provide  pre-paid 
health  care  services  in  which  physicians 
who  would  otherwise  be  competitors 
pool  their  capital  to  finance  the  venture, 
by  themselves  or  together  with  others, 
and  share  substantial  risk  of  adverse 
financial  results  caused  by  unexpectedly 
high  utilization  or  costs  of  health  care 
services. 

II. 

It  is  further  ordered  that  PPI,  directly, 
indirectly,  or  through  any  corporate  or 
other  device,  in  connection  with  the 
provision  of  health  care  services  by  its 
members  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  Section  4  of 
the  Federal  Trade  Commission  Act,  as 
amended,  shall  forthwith  cease  and 
desist  from: 

A.  Entering  into,  attempting  to  enter 
into,  organizing,  implementing,  or 
continuing  any  agreement  or 
understanding,  express  or  implied,  with 
any  PPI  member  or  among  any  PPI 
members,  to  deal  with  any  third-party 
payer  on  collectively  determined  terms 
by,  for  example: 

1.  acting  on  behalf  of  any  PPI  member 
or  members  to  negotiate  with  any  third- 
party  payer;  or 

2.  communicating  that  PPI  members 
will  refuse  to  enter  into  or  withdraw 
from  any  agreement,  actual  or  proposed, 
with  any  third-party  payer  if  any  term  or 
condition  is  not  acceptable  to  PPI  or  to 
PPI  members  collectively. 

B.  For  a  period  of  five  (5)  years  after 
the  date  the  Order  is  served,  providing 
comments  or  advice  to  any  PPI  member 
on  the  desirability  or  appropriateness  of 


any  price  to  be  paid  for  physicians' 
services  by  any  third  party  payer, 
including,  but  not  limited  to,  advice  that 
any  PPI  member  refuse  to  enter  into  or 
withdraw  from  any  agreement,  actual  or 
proposed,  with  any  third-party  payer 
because  of  the  price  to  be  paid  for 
physicians'  services. 

Provided  that  nothing  in  this  Order 
shall  prevent  PPI  from: 

(1)  forming  or  becoming  an  integrated 
joint  venture  and  dealing  with  any  third- 
party  payer  on  collectively  determined 
terms  in  that  capacity,  as  long  as  the 
physicians  participating  in  the  joint 
venture  remain  free  to  deal  with  any 
third-party  payer  other  than  through  the 
joint  venture;  or 

(2)  Upon  the  request  of  a  third-party 
payer,  performing  utilization  review  or 
credentiahng  activities  in  connection 
with  the  provision  of  services  by  PPI 
members  to  subscribers  of  the  third- 
party  payer. 

III. 

It  is  further  ordered  that  PPI: 

A.  Distribute  by  first-class  mail  a  copy 
of  this  Order  to  each  of  its  members 
within  thirty  (30)  days  after  the  date  the 
Order  is  served. 

B.  For  a  period  of  five  (5)  years  after 
the  date  the  Order  is  served,  provide 
each  new  PPI  member  with  a  copy  of 
this  Order  at  the  time  the  member  is 
accepted  into  membership. 

IV. 

It  is  further  ordered  that  PPI: 

A.  File  a  written  report  with  the 
Commission  within  ninety  (90)  days 
after  the  date  the  Order  is  served,  and 
annually  for  three  (3)  years  on  the 
anniversary  of  the  date  the  Order  was 
served,  and  at  such  other  times  as  the 
Commission  may  by  written  notice  to 
PPI  require,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  and  is  complying  with  the 
Order. 

B.  For  a  period  of  five  (5)  years  after 
the  date  the  Order  is  served,  maintain 
and  make  available  to  Commission  staff, 
for  inspection  and  copying  upon 
reasonable  notice,  records  adequate  to 
describe  in  detail  any  action  taken  in 
connection  with  the  activities  covered 
■by  Parts  II  and  III  of  this  Order, 
including,  but  not  limited  to,  all 
documents  generated  by  PPI  or  that 
come  into  PPI's  possession,  custody,  or 
control,  regardless  of  source,  that 
discuss,  refer,  or  relate  to  any  price, 
term,  or  condition  of  any  agreement, 
actual  or  proposed,  with  any  third-party 
payer. 

It  is  further  ordered  that  PPI  shall 
notify  the  Commission  at  least  thirty  (30) 
days  prior  to  any  proposed  change  to 


itself,  such  as  dissolution,  assignment,  or 
sale  resulting  in  the  emergence  of  a 
successor  corporation  or  association,  or 
any  other  change  with  may  affect 
compliance  with  this  Order. 

Concurring  Statement  of  Chairman 
Daniel  Oliver,  Preferred  Physicians,  inc. 

I  have  voted  to  issue  the  consent 
order  in  this  matter  for  public  comment. 
However,  I  would  have  preferred  an 
order  that  included  a  provision  of 
automatic  termination  after  ten  years.  In 
my  view,  an  antitrust  conduct  order 
should  be  preserved  only  so  long  as  its 
benefits  outweigh  its  costs.  Maintaining 
an  order  such  as  this  in  perpetuity  is  not 
ordinarily  appropriate.  Its 
procompetitive  remedial  benefits  can  be 
expected  to  decline  over  time,  and  it 
may  also  begin  to  have  adverse  effects 
on  certain  procompetitive  practices. 

With  respect  to  orders  in  merger 
cases,  the  Commission  has  already 
concluded  that  "order  provisions 
requiring  prior  Commission  approval  of 
future  acquisitions  generally  should  not 
have  terms  exceeding  ten  years."  The 
Commission  determined  that  such 
provisions  will  in  most  cases  have 
served  their  remedial  purposes  after  ten 
years,  and  "the  findings  upon  which 
such  provisions  are  based  should  not  be 
presumed  to  continue  to  exist  for  a 
longer  period  of  time."'  For  similar 
reasons,  I  believe  that  the  consent  order 
at  issue  here  should  automatically 
terminate  after  ten  years. 

Preferred  Physicians,  Inc.,  Analysis  of 
Proposed  Consent  Order  To  Aid  Public 
Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Preferred  Physicians,  Inc.  ("PPI")  of 
Tulsa,  Oklahoma.  The  agreement  would 
settle  charges  by  the  Federal  Trade 
Commission  that  PPI  violated  Section  5 
of  the  Federal  Trade  Commission  Act  by 
conspiring  to  fix  or  increase  the  price  of 
physicians'  services  by  dealing  with 
third-party  payers  only  on  collectively 
determined  terms. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days. 


'  Hemules.  Inc..  100  F.T.C.  531  (1982)  (modifving 
ordci):  see  also.,  e.g..  MidCon  Corp..  107  F.I'.C.  4«. 
58  (1986)  (consent  order)  (len  years):  Hospital  Corp. 
of  America.  106  F.T.C.  361.  524  (1985)  (ten  years). 
affd.  807  F.2d  1381  (7tli  Cir.  1986),  cerl.  denied 
U.S.  .  No.  86-1492  (May  3. 1987);  Colnmhmn 

Enlerpiises.  Inc..  106  F.T.C.  551.  5: -I  (1985)  (rcnst  nl 
order)  (five  years). 
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the  Commission  will  again  review  die 
agreement  and  the  comments  received 
and  will  decide  wiiether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Complaint 

A  complaint  has  been  prepared  for 
issuance  by  the  Commission  along  with 
the  proposed  order.  It  alleges  that  prior 
to  PPI's  formation,  physicians  in  Tulsa. 
Oklahoma,  decided  independently 
whether  and  on  what  terms  to  accept 
offers  fit>m  third-party  payers  to 
participate  in  health  benefits  plans.  In 
1984.  however,  some  of  the  physicians 
agreed  not  to  compete  with  each  other 
in  this  manner,  and  they  formed  PPI  to 
negotiate  on  their  collective  behalf.  The 
complaint  alleges  that  the  physicians' 
purposes  in  forming  PPI  were  to  resist 
competitive  pressures  to  discount  fees 
and  to  avoid  accepting  reimbursement 
on  any  basis  other  than  the  traditional 
fee-for-service  system  of  pajinent  for 
physicians'  services. 

According  to  the  complaint,  PPI's 
members  agreed  to  negotiate  with  third- 
party  payers  only  through  PPI,  and 
further  agreed  to  take  a  uniform  position 
on  the  prices  to  be  sought  from  third- 
party  payers.  Accordingly.  PPI 
negotiated  on  behalf  of  its  members 
over  contract  terms,  including  the  prices 
to  be  paid  for  its  members'  services, 
with  a  number  of  third-party  payers 
such  as  health  maintenance 
organizations  ("HMOs")  and  preferred 
provider  organizations  ("PPOs").  and 
PPI  sought  agreements  from  third-party 
payers  to  pay  PPI  members  in 
accordance  with  the  "Red  Book"  price 
list  that  had  been  developed  for  St. 
Francis  Hospital's  PPO.  Inherent  in  the 
negotiations,  the  complaint  alleges,  was 
the  threat  that  if  the  third-party  payers 
did  not  agree  to  the  terms  acceptable  to 
PPI,  the  third-party  payers  would  be 
unable  to  obtain  agreements  with  PPI 
members. 

The  physicians  who  formed  PPI 
constitute  a  substantial  majority  of  the 
active  medical  staff  of  St.  Francis 
Hospital,  which  is  generally  regarded  as 
the  leading  hospital  in  Tulsa.  Therefore, 
according  to  the  complaint.  PPI  has 
substantial  leverage  with  third-party 
payers  in  the  Tulsa  area. 

According  to  the  complaint,  several 
HMOs  attempted  to  negotiate  with 
individual  PPI  members,  but,  in      i 
accordance  with  the  agreement 
described  above,  those  physicians 
would  negotiate  only  through  PPI.  Those 
HMOs  that  were  unwilling  to  negotiate 
with  PPI  were  unable  to  obtain,  or  were 
hindered  in  obtaining,  contracts  with  a 
sufficient  number  of  PPI  members  to  be 
able  to  offer  access  to  St.  Francis 


Hospital  to  their  subscribers.  Other 
HMOs,  which  agreed  to  negotiate  the 
terms  of  contracts  with  PPI,  were 
successful  in  contracting  with  a 
sufficient  number  of  physicians,  but 
were  denied  the  benefits  of  competition 
among  PPI  members. 

The  complaint  alleges  that  PPI  and  its 
members  have  conspired  to  fix  or 
increase  the  prices  charged  by,  or 
otherwise  to  restrain  competition 
among,  physicians  in  the  "Tulsa  area. 
The  complaint  further  alleges  that  PPI's 
actions  have  had,  or  have  the  tendency 
and  capacity  to  have,  the  following 
effects,  among  others: 

A.  Restraining  competition  among 
physicians  in  the  area  of  Tulsa. 
Oklahoma: 

B.  Fixing  or  increasing  the  prices  that 
physicians  in  the  Tulsa  area  charge  for 
their  services;  and 

C.  Depriving  third-party  payers  and 
their  subscribers  of  the  benefits  of 
competition  among  physicians  in  the 
Tulsa  area. 

The  Proposed  Consent  Order 

The  proposed  order  would  prohibit 
PPI  from  entering  into  or  organizing  any 
agreement  among  its  members,  in 
connection  with  the  provision  of  health 
care  services  by  PPI  members,  to  deal 
with  third-party  payers  on  collectively 
determined  terms.  Examples  of  the 
conduct  that  would  be  prohibited  are: 
(1)  negotiating  on  behalf  of  PPI  members 
with  third-party  payers,  and  (2) 
communicating  to  third-party  payers 
that  PPI  members  will  refuse  to  enter 
into  an  agreement  if  any  term  of  the 
agreement  is  unacceptable  to  PPI.  This 
provision  of  the  order  would  not  prohibit 
PPI  or  its  members  from  merely 
providing  information  to  third-party 
payers,  as  long  as  providing  the 
information  were  not  part  of  an 
agreement  to  deal  on  collectively 
determined  terms. 

The  proposed  order  also  contains  a 
"fencing-in"  provision  that  would 
prohibit  PPI,  for  a  period  of  five  years, 
from  providing  comments  or  advice  to 
any  PPI  member  on  the  desirability  or 
appropriateness  of  any  price  to  be  paid 
for  physicians'  services  by  any  third- 
party  payer. 

The  proposed  order  would  not  apply 
to  two  specified  stiuations.  First,  if  a 
third-party  payer  requests  PPI  to 
perform  utilization  review  credentialiAg 
activities.  PPI  would  be  permitted  to  do 
so.  Second,  if  PPI  forms  an  integrated 
joint  venture,  it  may  deal  with  third- 
party  payers  on  collectively  determined 
terms  as  long  as  the  physicians 
participating  in  the  joint  venture 
remained  free  to  deal  other  than  through 
the  joint  venture.  An  integrated  joint 


venture  is  defined  in  the  proposed  order 
as  a  joint  arrangement  to  provide  pre- 
paid health  care  services  in  which 
physicians  pool  their  capital  to  finance 
the  venture,  and  share  substantial  risk 
of  adverse  financial  results  if  utilization 
or  costs  are  unexpectedly  high. 

Under  the  proposed  order,  PPI  would 
also  be  required  to  distribute  a  copy  of 
the  order  to  each  of  its  members,  and, 
for  a  period  of  five  years,  to  provide 
each  new  member  of  PPI  with  a  copy  of 
the  order.  The  order  also  would  require 
PPI  to  file  compliance  reports  with  the 
Commission  sixty  (60)  days  after  service 
of  the  order,  annually  for  three  (3)  years, 
and  at  such  other  times  as  the 
Commission  may  require.  PPI  would  also 
be  required  to  notify  the  Commission 
prior  to  any  proposed  change  to  itself, 
such  as  dissolution  or  sale,  which  may 
affect  compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  its  terms  in  any  way. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  an 
admission  by  PPI  that  the  law  has  been 
violated  as  alleged  in  he  conplaint. 
Emily  H.  Rock, 
Secretary. 
[FR  Doc.  87-27790  Filed  12-2-87;  8:45  am) 
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16  CFR  Part  13 

[Docket  No.  9074] 

Request  for  Modification  of  a  Consent 
Order;  General  Motors  Corp.  et  ai. 

agency:  Federal  Trade  Commission. 

action:  Notice  of  period  for  public 
comment  on  petition  to  reopen  the 
proceeding  and  modify  the  order. 

summary:  General  Motors  Corporation 
and  General  Motors  Acceptance 
Corporation,  corporate  respondents  in 
the  order  in  Docket  No.  9074,  have 
requested  the  Federal  Trade 
Commission  to  modify  in  material 
respects  a  1980  consent  order  against 
the  companies  concerning  the 
repossession  accounting  practices  of 
General  Motors'  Buick,  Cadillac, 
Chevrolet,  Oldsmobile,  Pontiac,  and 
GMC  Truck  dealers  using  repurchase 
financing.  This  document  announces  the 
public  comment  period  on  the  petition. 

DATE:  Deadline  for  filing  comments  in 
this  matter  is  December  23, 1987. 


ADDRESS:  Comments  should  be  sent  to 
the  Office  of  the  Secretary,  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20580.  Requests  for 
copies  of  the  request  should  be  sent  to 
the  Public  Reference  Branch,  Room  130. 
FOR  FURTHER  INFORMATION  CONTACT. 
Thomas  D.  Massie,  Attorney,  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection.  Federal  Trade  Commission, 
Washington,  DC  20580,  (202)  326-2982. 
SUPPLEMENTARY  INFORMATION:  The 
order  in  Docket  No.  9074  was  published 
at  45  FR  44920  on  July  2, 1980.  The 
petitioner,  General  Motors  Corporation, 
manufacturers  motor  vehicles  which  are 
sold  through  franchised  dealers.  The 
petitioner.  General  Motors  Acceptance 
Corporation,  provides  financing  to 
franchised  dealers  to  finance  inventory 
and  through  dealers  to  consumers  to 
finance  the  purchase  of  General  Motors 
vehicles.  The  order  requires  General 
Motors  to  make  a  repossession 
accounting  procedure  a  part  of  its 
uniform  accounting  system  for  dealers; 
that  General  Motors  train  dealers  in  the 
use  of  the  repossession  accounting 
procedure;  that  General  Motors  conduct 
audits  of  its  dealers  repossession 
accounting  practices;  that  General 
Motors  Acceptance  amend  its  financing 
plans  for  Buick,  Cadillac,  Chevrolet. 
Oldsmobile,  Pontiac,  and  GMC  Truck 
dealers  to  require  dealers  to  honor 
redemption  rights;  that  General  Motors 
Acceptance  notify  defaulting  customers 
of  redemption  rights,  of  their  rights  to 
surpluses,  if  any,  and  liability  for 
deficiencies,  and  the  name  and  address 
of  the  dealer  to  whom  the  repossessed 
vehicle  has  been  returned.  The  petition 
to  modify  was  placed  on  the  public 
record  on  November  5, 1987. 

List  of  Subjects  in  16  CFR  Part  13 

Motor  vehicles. 
Emily  H.  Rock, 

Secretary. 

IFR  Doc.  87-27788  Filed  12-2-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Cleveland  REG  87-02] 

Safety  Zone;  Old  River  and  Cuyahoga 
River,  Cleveland,  OH 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rule  making. 

summary:  The  Coast  Guard  in 
considering  a  proposal  which  would 


make  permanent  the  seven  temporary 
safety  zones  established  September  3, 
1987  in  the  Cuyahoga  River  and  the 
adjoining  shore  area,  would  add  three 
new  zones,  and  would  extend  the  zone 
at  Shooters  for  an  additional  275  feet  up 
Old  River.  The  zones  are  needed  to 
protect  life  and  property  associated  with 
moored,  standing,  or  anchored  small 
vessels  from  a  safety  hazard  arising 
from  the  transit  of  vessels  over  1600 
gross  tons.  Entry  into  these  zones  would 
be  generally  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port,  Cleveland,  OH.  However, 
vessels  would  be  permitted  to  transit, 
but  not  moor,  stand,  or  anchor  in,  these 
zones  as  necessary  to  comply  with  the 
Inland  Navigation  Rules  or  otherwise 
facilitate  safe  navigation. 

DATES:  Comments  must  be  received  on 
or  before  January  22, 1988. 

ADDRESSES:  Comments  should  be 
mailed  to  Commanding  Officer,  U.S. 
Coast  Guard  Marine  Safety  Office,  1055 
East  Ninth  Street.  Cleveland,  Ohio 
44114.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  that  address.  Normal  office  hours  are 
between  8:00  am  and  4:00  pm,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

CDR  John  H.  Distin,  Captain  of  the  Port, 
Cleveland  (212)  522^1406. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(COTP  Cleveland  REG  87-02)  and  the 
specific  section  of  the  proposal  to  which 
the  comments  apply,  and  give  reasons 
for  each  comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  information:  The  drafters  of 
this  notice  are  CDR  John  H.  Distin,  the 
Captain  of  the  Port,  Cleveland,  project 
officer,  and  LCDR  Carl  V.  Mosebach, 
project  attorney.  Ninth  Coast  Guard 
District  Legal  Office. 


Discussion  of  Proposed  Regulations 

The  circumstances  requiring  these 
regulations  result  from  large  vessels 
(lakers)  transiting  the  Cuyahoga  River 
an  average  of  twice  daily  through  areas 
used  by  a  large  number  of  small,  mainly 
recreational,  vessels.  Because  of  the 
narrow,  winding  nature  of  the  river  and 
the  large  size  of  lakers  which  operate  on 
it,  small  errors  in  handling  the  laker  can 
easily  result  in  the  laker  coming  into 
contract  with  relatively  fragile 
recreational  vessels  which  are  against 
or  near  the  dock  of  shore.  A  pattern  of 
collisions  between  large,  underway 
vessels  and  small  vessels  located  on  the 
insides  of  bends  in  the  river  has  been 
identified.  On  August  31. 1987  one  such 
collision  resulted  in  severe  damage  to 
three  recreational  boats,  one  of  which 
had  persons  aboard. 

The  areas  are  considered  to  present 
the  greatest  danger  to  life  and  property 
based  on  collisions  that  have  occurred 
or  are  likely  to  occur.  Those  areas  are  in 
the  vicinity  of  the  river  bends  by 
Ontario  Stone,  Shooters,  Nautica  Stage, 
Columbus  Road  bridge,  Upriver  Marina, 
Alpha  Precast  Products  (United  Ready 
Mix),  and  Riverfront  Yacht  Services. 
The  area  between  Shooters  and  Nicky's, 
while  not  located  on  the  inside  of  a 
bend,  is  considered  the  most  dangerous 
turn  in  the  Old  River.  Large  lakers 
making  the  transit  to  or  from  the 
LaFarge  Cement  plant  regularly  come 
within  ten  feet  of  shore  on  both  sides  of 
the  river  while  navigating  the  turn.  This 
problem  was  recognized  in  1985  and  an 
agreement  between  Nicky's  and  the 
Captain  of  the  Port,  Cleveland  provided 
for  a  voluntary  system  of  relocation  of 
moored  recreational  vessels  prior  to 
lakers  making  the  transit. 

Preventing  mooring,  standard,  or 
anchoring  of  vessels  in  the  ten  areas  will 
decrease  danger  to  lives  and  property 
associated  with  small  vessels.  This  has 
been  borne  out  by  the  positive  results  of 
the  agreement  with  Nicky's  and  the 
temporary  safety  zones  established  in 
seven  of  the  areas  established  earlier 
this  fall. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulator'  evaluation 
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is  unnecessary.  Of  the  ten  affected 
areas,  only  five  have  existing  dock 
space  which  would  be  capable  of 
providing  the  owner  with  income  from 
dock  fees.  The  other  five  have  no 
established  mooring  facilities  for  small 
boats  although  small  boats  have  moored 
there  in  the  past.  The  dock  space  at  one 
entity,  formerly  used  for  fueling  boats,  is 
no  longer  used.  Of  the  five  affected 
entities  with  existing  dock  space,  only 
one  currently  charges  a  fee  for  its  use. 
This  entity  applied  for  and  received  a 
waiver  under  the  temporary  regulations. 
Additionally,  the  Captain  of  the  Port 
Cleveland  has  researched  the  long  range 
plans  for  riverfront  development,  both 
with  individual  companies  and  with  the 
Flats  Oxbow  Association,  and  has  found 
that  the  proposed  regulations  would  not 
adversely  affect  income-generating 
capabilities  of  any  entities  now  planned. 
Moreover,  the  same  waiver  procedures 
provided  under  §  165.T0901  for  all 
affected  entities  would  again  be 
available  under  this  rule  making. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  signiHcant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Fart  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 


Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33,  Code  of  Federal  Regulations 
as  follows; 

PART  165-{AMENDED] 

1.  The  authority  citation  for  Part  i65 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1.  &04-6.  and  160.5. 

2.  Section  165.903  is  added  to  read  as 
follows: 

§  165.903    Safety  zones:  Cuyahoga  River 
and  Otd  River,  Cleveland,  OH. 

(a)  Location:  The  waters  of  the 
Cuyahoga  River  and  Old  River 
extending  ten  (10)  feet  into  the  river  at 
the  following  ten  (10)  locations, 
including  the  adjacent  shorelines,  are 
safety  zones: 

(1)  One  hundred  (100)  feet  downriver 
to  one  hundred  (100)  feet  upriver  from  41 
degrees  29'53.5"  N.,  81  degrees  42'33.5" 
W.  which  is  the  knuckle  on  the  north 
side  of  Old  River  entrance, at  Ontario 
Stone. 


(2)  Fifty  (50)  feet  downriver  and  fifty 
(50)  feet  upriver  from  41  degrees  29'48.4" 
N..  81  degrees  42'44"  W.  which  is  the 
knuckle  adjacent  to  the  Ontario  Stone 
warehouse  on  the  south  side  of  Old 
River. 

(3)  From  41  degrees  29'51.1"  N..  81 
degrees  42'32.0"  W.  which  is  the  comer 
of  Nicky's  Pier  at  Sycamore  Slip  on  the 
Old  River,  to  fifty  (50)  feet  east  of  41 
degrees  29'55.1"  N..  81  degrees  42'27.6" 
W.  which  is  the  north  point  of  the  pier  at 
Shooter's  Restaurant  on  the  Cuyahoga 
River. 

(4)  Twenty-five  (25)  feet  downriver  to 
twenty-five  (25)  feet  upriver  of  41 
degrees  29'48.9"  N..  81  degrees  42'10.7" 
W.  which  is  the  knuckle  toward  the 
downriver  comer  of  the  Nautica  Stage. 

(5)  Ten  (10)  feet  downriver  to  ten  (10) 
feet  upriver  of  41  degrees  29'45.5"  N..  81 
degrees  42'9.7"  W.  which  is  the  knuckle 
toward  the  upriver  comer  of  the  Nautica 
Stage. 

(6)  The  fender  on  the  west  bank  of  the 
river  at  41  degrees  29'45.2"  N..  81 
degrees  42.10"  W.  which  is  the  knuckler 
at  Bascule  Bridge  (railroad). 

(7)  The  two  hundred  seventy  (270)  foot 
area  on  the  east  bank  of  the  river 
between  the  Columbus  Road  bridge  (41 
degrees  29'18.8'  N.,  81  degrees  42'02.3' 
W.)  to  the  chain  link  fence  at  the  upriver 
end  of  Commodore's  Club  Marina. 

(8)  Fifty  (50)  feet  downriver  to  twenty- 
five  (25)  feet  upriver  from  41  degrees 
29'24.5"  N..  81  degrees  41'57.2"  W.  which 
is  the  knuckle  at  the  Upriver  Marina  fuel 
pump. 

(9)  Seventy-five  (75)  feet  downriver  . 
and  seventy-five  (75)  feet  upriver  from  , 
41  degrees  29'33.7"  N..  81  degrees 
41'57.5"  W.  which  is  the  knuckle 
adjacent  to  the  warehouse  at  Alpha 
Precast  Products  (United  Ready  Mix). 

(10)  Twenty-five  (25)  feet  downriver  to 
twenty-five  (25)  feet  upriver  from  41 
degrees  29'41"  N..  81  degrees  41'38.6"  W. 
which  is  the  end  of  the  chain  link  fence 
between  Jim's  Steak  House  and 
Riverfront  Yacht  Services. 

(b)  Regulations:  (1)  General  Rule. 
Except  as  provided  below,  entry  of  any 
kind  or  for  any  purpose  into  the 
foregoing  zones  is  strictly  prohibited  in 
accordance  with  the  general  regulations 
in  S  165.23  of  this  part. 

(2)  Exception.  Vessels  may  transit,  but 
not  moor,  stand  or  anchor  in,  the 
foregoing  zones  as  necessary  to  comply 
with  the  Inland  Navigation  Rules  or  to 
otherwise  facilitate  safe  navigation. 

(3)  Waivers.  Owners  or  operators  of 
docks  wishing  a  partial  waiver  of  these 
regulations  may  apply  to  the  Captain  of 
the  Port.  Cleveland.  Ohio.  Partial 
waivers  will  only  be  considered  to  allow 
for  the  mooring  of  vessels  in  a  safety 
zone  when  vessels  of  1600  gross  tons 


(GT)  or  greater  are  not  navigating  in  the 
proximate  area.  Any  requests  for  a 
waiver  must  include  a  plan  to  ensure 
immediate  removal  of  any  vessels 
moored  in  a  safety  zone  upon  the 
approach  of  a  vessel(s)  1600  GT  or 
greater. 

Dated:  November  30, 1987. 
].].  Smith. 

Captain.  U.S.  Coast  Guard,  Executive 
Secretary.  Marine  Safety  Council. 
(FR  Doc.  87-27815  Filed  12-2-87;  8:45  am] 

niXlNQ  COOC  W10-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doeltet  No.  87-521,  RM-6006] 

Radio  Broadcasting  Services;  Ocean 
Springs,  MS 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Wes 
Yeager.  proposing  the  allocation  of  FM 
Channel  223A  to  Ocean  Springs, 
Mississippi,  as  that  community's  second 
FM  broadcast  service. 

DATES:  Comments  must  be  filed  on  or 
before  January  19. 1988.  and  reply 
comments  on  or  before  Febmary  3, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows: 

Mr.  Wes  Yeager.  Rt.  1.  Box  868-1, 
Springtown.  Texas  76082  (Petitioner) 

Dan  Winn  &  Associates.  P.O.  Box  214. 
Little  Rock.  Arkansas  72203 
(Consultant  to  the  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-521.  adopted  November  4. 1987.  and 
released  November  25. 1987.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
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2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Mack  N.  lipp. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  87-27743  Filed  12-2-^7:  8:45  am] 

B<UJNG  COOe  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  87-522,  RM-59711 

Radio  Broadcasting  Services;  Red 
Lodge,  MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rale. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  C.  R. 
Crisler,  proposing  the  substitution  of 
Channel  258C2  for  Channel  257A  at  Red 
Lodge,  Montana,  and  modification  of  the 
construction  permit  held  by  C.R.  Crisler 
to  specify  operation  on  Channel  258C2. 
DATES:  Comments  must  be  filed  on  or 
before  January  19, 1988,  and  reply 
comments  on  or  before  February  3, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  C.R.  Crisler.  Double  Eagle 
Broadcasting,  Post  Office  Box  6324,  Fort 
Smith,  Arkansas  72906. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-522,  adopted  November  4. 1987.  and 
released  November  25. 1987.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 


Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
Complete  test  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1080  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rales  governing 
permissible  ex  parte  contact. 

For  more  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Mark  N.  Lipp. 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  87-27744  Filed  12-2-67;  8:45  am] 

BILUNG  COOE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-523,  RM-6027] 

Radio  Broadcasting  Services; 
Vancouver,  WA;  Coos  Bay  and 
Corvallis,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rale. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  P-N-P 
Broadcasting,  Inc.,  proposing  the 
allotment  of  Channel  29002  to 
Vancouver,  Washington,  as  that 
community's  first  FM  service.  In  order  to 
accomplish  the  allotment,  substitutions 
must  be  made  at  Corvallis,  Oregon, 
Station  KFAT(FM),  Channel  292C  for 
291C,  and  at  Coos  Bay,  Oregon,  Station 
KYNG-FM,  Channel  290C2  for  293C2.  In 
addition,  concurrence  by  the  Canadian 
government  is  required. 
DATES:  Comments  must  be  filed  on  or 
before  January  19, 1988,  and  reply 
comments  on  or  before  Febraary  3, 1988. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Duane  J.  Polich, 


President  P-N-P  Broadcasting,  Inc.,  9235 
N.E.  175th,  Bothell,  Washington  98011 
(Petitioner). 

FOR  FURTH8R  INFORMATION  CONTACT 
Patricia  Rawliiigs,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-523,  adopted  November  4, 1987,  and 
released  November  25, 1987.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rales  governing 
permissible  ex  parte  contact. 

For  infonnattonTaganding  proper  filing 
procedures  for  comments,  see  47  CFK 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief  Allocations  Branch,  Mass  Media 
Bureau. 
[FR  Doc.  87-27745  Filed  12-2-87:  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  •7-«a4,  flM-«020] 

Radio  Broadcasting  Services;  Verona, 
Wl 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rale. 


summary:  This  document  comments  on 
a  petition  by  Son  Ministries  proposing 
the  allocation  of  Channel  288A  to 
Verona,  Wisconsin,  as  that  community's 
first  local  FM  service. 

DATES:  Comments  must  be  filed  on  or 
before  January  19, 1988,  and  reply 
comments  on  or  before  February  3, 1988. 
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ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Terry  Peters, 
General  Manager,  Son  Ministries,  5511 
Brandt  Place,  Monona,  WI  53716 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-524,  adopted  November  4, 1987.  and 
released  November  25, 1987.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  app 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 


y  to 


1 


List  of  Subjects  in  47  CFR  Part 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief.  AUoca'ions  Branch.  Mass  Media 
Bureau. 
IFR  Doc.  87-27746  Filed  12-2-87;  8:4Jj  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment ' 
Period  on  the  Proposed  Endangered 
Status  for  the  Independence  Valley 
Speckled  Dace  and  Clover  Valley 
Speckled  Dace 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule;  notice  of 

extension  of  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  the 
comment  period  will  be  reopened  for  the 
proposed  determination  of  endangered 
status  for  the  Clover  Valley  speckled 
dace  [Rhinichthys  osculus  oligoporus) 
and  Independence  Valley  speckled  dace 
[Rhinichthys  osculus  lethoporus).  The 
former  is  known  from  only  two  small 
springs  in  northwestern  Nevada  and  the 
latter  from  only  one  spring  in  the  same 
area.  The  extension  of  the  comment 
period  will  allow  comments  on  this 
proposal  and  any  public  hearing  request 
to  be  submitted  from  ail  interested 
parties. 

DATES:  The  comment  period,  which 
originally  closed  on  November  17. 1987, 
is  reopened  for  60  days,  and  will  now 
close  February  1, 1988.  Public  hearing 
requests  must  be  received  by  January  19. 
1988. 

ADDRESSES:  Written  comments  and 
materials  should  be  sent  to  the  Regional 
Director.  U.S.  Fish  and  Wildlife  Service. 
500  NE.  Multnomah  Street,  Suite  1692. 
Portland.  Oregon  97232.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
Regional  Endangered  Species  Office  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wayne  S.  White.  Chief,  Division  of 
Endangered  Species,  at  the  above 
address  (503-231-6131  or  FTS  429-6131). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Independence  Valley  and  Clover 
Valley  speckled  daces  are  very  limited 
in  distribution  in  northwestern  Nevada. 
Both  are  in  jeopardy  because  of  their 
extremely  limited  distribution,  the 
vulnerability  of  their  habitats  to 
perturbation  by  human  irrigation 
practices,  and  the  introduction  of  non- 
native  aquatic  species.  A  proposal  of 
endangered  status  for  both  fish  was 
published  in  the  Federal  Register  on 
September  18, 1987  (52  FR  35282).  Public 
notices  in  newspapers  and  letters 
soHciting  comments  from  all  interested 
parties  are  still  needed.  In  order  to 
accomplish  soHcitation  of  public 
comment,  the  comment  period  is  now 
reopened  for  60  days.  Written  comments 
may  now  be  submitted  until  February  1. 
1988  and  a  request  for  a  public  hearing 
must  be  submitted  by  January  19. 1988. 
to  the  Service  Office  in  the  Addresses 
section. 

Author 

The  primary  author  of  this  notice  is 
Ms.  Robyn  Thorson.  U.S.  Fish  and 
Wildlife  Service.  500  NE.  Multnomah 
Street.  Suite  1692.  Portland,  Oregon 
97232  (503-231-6131  or  FTS  429-6131). 

Authority 

The  authority  for  this  action  Is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.;  Pub.  L.  93-205,  87 
Stat.  884;  Pub.  L  94-359,  90  Stat.  911; 
Pub.  L.  95-632,  92  Stat.  3751;  Pub.  L.  96- 
159. 93  Stat.  1225;  Pub.  L.  97-304. 96  Stat. 
1411). 

List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(argiculture). 

Dated:  November  26, 1987. 
Wally  Steucke, 

Acting  Regional  Director. 

[FR  Doc.  «7-Zrn7  Filed  12-2-87;  8:45  am)  . 
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proposed  rules  that  are  applicable  to  tt>e 
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investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttiority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  ttiis  section. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

1987  Wheat,  Feed  Grains  (Com, 
Sorghum,  Barley,  Oats,  and  Rye),  Rice 
and  Cotton  Programs;  Determination 
Regarding  the  Proclamation  of  1987- 
Crop  Program  Provisions  for  Wheat, 
Feed  Grains,  Rice  and  Cotton 

agency:  Commodity  Credit  Corporation, 
USDA. 

action:  Notice  of  Determination  of  1987- 
Crop  Program  Provisions  for  Wheat, 
Feed  Grains,  Rice  and  Cotton. 

SUMMARY:  The  purpose  of  this  notice  is 
to  affirm  the  determinations  previously 
mady  by  the  Secretary  of  Agriculture  in 
accordance  with  the  Agricultural  Act  of 
1949.  as  amended  (the  "1949  Act"),  and 
the  Commodity  Credit  Corporation 
Charter  Act,  as  amended  (the  "Charter 
Act")  with  respect  to  the  1987  price 
support  and  production  adjustment 
programs  for  wheat,  feed  grains  (com. 
sorghum,  barley,  oats,  and  rye),  rice,  and 
cotton  (upland  and  ELS). 
effective  date:  December  3. 1987. 
ADDRESS:  Dr.  Orvai  Kerchner.  Acting 
Director.  Commodity  Analysis  Division. 
USDA-ASCS,  Room  3741.  South 
Building,  P.O.  Box  2415,  Washington,  DC 
20013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  R.  Weber,  Food  Grains  Group 
Leader,  Commodity  Analysis  Division, 
USDA-ASCS.  P.O.  Box  2415. 
Washington,  DC  20013  or  call  (202)  447- 
4146.  The  Final  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  notice  of 
determination  is  available  on  request 
from  the  above-named  individual. 
SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1 
and  has  been  designated  as  "major".  It 


has  been  determined  that  these  program 
provisions  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
The  titles  and  numbers  of  the  federal 
assistance  programs,  as  found  in  the 
catalogue  of  Federal  Domestic 
Assistance,  to  which  this  notice  applies 
are: 


Titles 


Commodity  Loans  and  Purchases 

Cotton  Production  Stat)ilizatxxi 

Feed  Grains  Production  StatxIizalion 

Wheal  Production  Statntaation 

Rice  Production  Stabilization 


Num- 
tiers 


10.051 
10052 
10  055 
10.058 
10.065 


It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  these  determinations. 

It  has  been  determined  by 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

General  Information 

General  descriptions  of  the  statutory 
basis  for  the  determinations  which  are 
set  forth  in  this  notice  are  set  forth  in  the 
Federal  Register  Vol.  51,  No.  92,  Page 
17601:  No.  141,  Page  26452;  No.  163.  Page 
30083:  No.  168.  Page  30886;  and  No.  168, 
Page  30889. 

This  notice  affirms  the  following 
deteminations  previously  made  and 
announced  by  the  Secretary,  beginning 
May  30, 1986,  with  respect  to  the  1987- 
crops  of  wheat,  feed  grains,  rice  and 
cotton  (upland  and  ELS). 

Determinations 

1.  Loan  and  Purchase  Level.  In 
accordance  with  sections  107D(a)(l), 
105(a)(1).  10lA(a)(l)  and  103(h)(2)  of  the 
1949  Act,  the  price  support  loan  and 
purchase  level  per  bushel,  unless 
otherwise  indicated,  shall  be  $2.28  for 
wheat,  $1.82  for  corn,  $1.74  ($3.11  per 
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cwt.)  for  sorghum,  $1.49  for  barley.  $0.94 
for  oats,  and  $1.55  for  rj'e,  $6.84  per  cwt. 
for  rice.  $0.5225  per  pound  for  upland 
cotton,  and  $0.8140  per  pound  for  ELS 
cotton. 

2.  Established  (Target)  Price.  In 
accordance  with  sections  107D(b)(l)(G). 
105C(b)(l)(E).  101A(c)(l)(D)  and 
103(h)(3)(B)  of  the  1949  Act,  the 
established  (target)  price  per  bushel, 
unless  otherwise  indicated,  shall  be 
$4.38  for  wheat,  $3.03  for  corn.  $2.88 
($5.14  per  cwt.)  for  sorghum,  $2.60  for 
barley,  and  $1.60  for  oats,  $11.66  per 
cwt.  for  rice,  $0,794  per  pound  for  upland 
cotton,  and  $0,977  per  pound  for  ELS 
cotton. 

3.  Acreage  Reduction/Paid  Land 
Diversion  Program.  In  accordance  with 
sections  107D(f)(l)(B).  105C(f)(l)(B), 
103A(f){2)(A)  and  103(h)(8)(A)  of  the 
1949  Act,  acreage  reduction  programs  of 
27- V2,  20,  35.  25.  and  15  percent  have 
been  established  with  respect  to  the 
1987  crops  of  wheat,  feed  grains,  rice, 
upland  cotton  and  ELS  cotton, 
respectively. 

Accordingly,  producers  will  be 
required  to  reduce  their  1987  acreages  of 
these  commodities  for  harvest  from  the 
respective  crop  acreage  bases 
established  for  a  farm  by  at  least  these 
established  percentages  for  each 
commodity  in  order  to  be  eligible  for 
price  support  loans,  purchases,  and 
payments  for  each  such  commodity. 
Feed  grain  producers  are  eligible  in 
accordance  with  section  105c(f)(5)  of  the 
1949  Act  to  receive  diversion  payments 
on  an  acreage  equivalent  to  15  percent 
of  the  feed  grain  crop  acreage  base 
established  for  the  farm  if  the  acreage 
planted  to  feed  grains  on  the  farm  for 
harvest  does  not  exceed  65  percent  of 
such  crop  acreage  base.  The  diversion 
payment  rates  per  bushel  shall  be:  $2.00 
for  com:  $1.90  for  sorghum,  $1.60  for 
barley  and  $0.80  for  oats. 

4.  Set-Aside  Program.  In  accordance 
with  sections  107D(f)(l)  and  (3)  and 
105C(f)(l)  and  (3)  of  the  1949  Act,  it  has 
been  determined  that  there  will  be  no 
set-aside  program  for  the  1987  crops  of 
wheat  and  feed  grains. 

5.  Haying  and  Grazing/Production  of 
Approved  Nonprogrom  Crops. 

A.  Fifty  Percent  Planting  (50/92) 
Provision.  In  accordance  with  sections 
107D{c)(l),  105C(c)(l),  103A(c)(l)  and 
10lA(c)(l)  of  the  1949  Act,  it  has  been 
determined  that  haying  and  grazing  will 
be  permitted  on  acreage  devoted  to 
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conservation  uses  considered  to  be 
planted  to  the  program  crop  for  purposes 
of  determining  the  individual  farm 
program  acreage  at  the  request  of 
individual  Slate  ASC  committees 
(STC's).  The  Secretary  has  determined 
that  haying  and  grazing  would  not  have 
an  adverse  economic  effect.  However, 
STC's  must  counsel  with  interested 
parties  before  making  the  request  for 
haying  and  grazing  of  50/92 
conservation  use  acreage.  The  Secretary 
has  further  determined  that  the 
production  of  nonprogram  crops  on 
acreage  considered  to  be  planted  to  the 
program  crop  for  payment  purposes  will 
not  be  permitted. 

B.  Designated  Acreage  Conservation 
Reserve  (ACR)  Provision.  In  accordance 
with  sections  107D(f).  105C(f)  lOlA(f) 
and  103A(f),  it  has  been  determined  that 
grazing  will  be  permitted  on  acreage 
required  to  be  designated  as  ACR  at  the 
request  of  individual  State  ASC 
committees.  However,  grazing  of  ACR 
will  not  be  permitted  during  any  five- 
consecutive  month  period  that  is 
established  for  a  State  by  the  State 
committee,  except  in  emergency 
situations  as  determined  by  the 
Secretary.  The  Secretary  has  further 
determined  that  the  production  of 
alternate  crops  on  ACR  will  not  be 
permitted.  Haying  of  cover  crops  may  be 
approved  by  the  Secretary  in  emergency 
situations. 

6.  Advance  Deficiency  and  Land 
Diversion  Payments.  In  accordance  with 
section  107C  of  the  1949  Act  the 
Secretary  will  make  available  to 
producers:  (1)  Advance  deficiency 
payments  for  the  1987  crops  of  wheat, 
feed  grains,  upland  cotton,  and  rice,  (2) 
and  advance  land  diversion  payments 
for  the  1987  crop  of  feed  grains.  When 
they  enroll  in  the  1987  wheat,  feed  grain, 
upland  cotton  and  rice  programs,  wheat 
and  feed  grain  producers  may  request  40 
percent  of  their  projected  deficiency 
payments  while  rice  and  upland  cotton 
producers  may  request  30  percent  of 
their  projected  deficiency  payments. 
Fifty  percent  of  the  advance  deficiency 
payments  will  be  paid  in  cash  and  the 
balance  of  the  advanced  amount  will  be 
paid  in  generic  commodity  certificates. 
At  the  time  of  enrollment,  feed  grain 
producers  may  request  50  percent  of 
their  diversion  payments  of  which  one- 
half  will  be  paid  in  commodity 
certificates  and  the  balance  in  cash.  No 
advance  deficiency  payments  will  be 
offered  to  ELS  cotton  producers. 

7.  Binding  Contracts.  Contracts  signed 
by  program  participants  will  be 
considered  binding  at  the  end  of  the 
sign-up  period  and  will  provide  for 
liquidated  damages  if  producers  do  not 


comply  with  contractual  arrangements. 
It  has  been  determined  that  binding 
contracts  will  ensure  a  high  level  of 
compliance  by  those  producers  enrolling 
in  the  program  and  will  also  result  in  a 
more  effective  program. 

8.  Cross  and  Offsetting  Compliance. 
In  accordance  with  sections  107D(n)(2), 
105C(n)(2).  103A(n)(2).  103(h)(16)(c)  and 
10lA(n)(2)  of  the  1949  Act,  it  has  been 
determined  that  limited  cross 
compliance  will  be  required  as  a 
condition  of  eligibility  for  program 
benefits  for  wheat,  feed  grains 
(excluding  oats),  rice  and  upland  cotton 
but  not  for  ELS  cotton.  In  accordance 
with  sections  107D(i),  105C(i)  and 
103(h)(13)  of  the  1949  Act,  it  has  been 
determined  that  offsetting  compliance 
by  wheat,  feed  grain  and  ELS  cotton 
program  participants  will  not  be 
required  as  a  condition  of  eligibihty  for 
program  benefits. 

9.  Establishment  of  Acreage  Bases 
And  Adjustments.  In  accordance  with 
section  503  of  the  1949  Act,  farm  acreage 
bases  will  be  established  for  the  1987 
crop  year.  Adjustments  in  crop  acreage 
bases  for  the  1987  program  as  provided 
in  section  505  will  not  be  allowed.  In 
accordance  with  section  504  of  the  1949 
Act,  it  has  been  determined  that  crop 
acreage  base  adjustments  will  be 
allowed  to  reflect  crop  rotation  practices 
and  other  factors  in  determining  fair  and 
equitable  crop  acreage  bases. 

10.  Establishment  of  Program 
Payment  Yields.  In  accordance  with 
section  506  of  the  1949  Act  it  has  been 
determined  that  the  actual  yield  per 
harvested  acre  for  the  1987  crop  and  ' 
subsequent  crop  years  of  wheat,  feed 
grains,  rice  and  upland  cotton  will  not 
be  considered  in  establishing 
subsequent  year  farm  program  payment 
yields. 

11.  Marketing  Loan — A.  Wheat  and 
Feed  Grains.  In  accordance  with 
sections  107D(a)(5),  and  105C(a)(4)  of 
the  1949  Act,  it  has  been  determined 
that  marketing  loans  will  not  be 
implemented  for  the  1987  crops  of  wheat 
or  feed  grains.  The  price  support  loan 
and  purchase  levels  applicable  to  such 
crops  have  been  lowered  to  the 
maximum  extent  possible  and  it  has 
been  determined  that  this  action  is 
sufficient  to  maintain  a  competitive 
market  position.  The  implementation  of 
a  marketing  loan  program  for  such  crops 
would  greatly  increase  program  costs 
while  program  benefits  would  be 
minimal. 

B.  Upland  Cotton.  In  accordance  with 
section  103A(a)(5),  the  Secretary 
determined  on  October  30, 1986  that  the 
prevailing  adjusted  world  price  for 
upland  cotton  was  below  the  upland 


cotton  price  support  loan  rate. 
Accordingly,  the  Secretary  will 
implement  Plan  B  of  the  upland  cotton 
program.  The  loan  repayment  rate  shall 
be  equal  to  the  lesser  of  the  loan  level  or 
the  adjusted  worid  market  price. 

C.  Rice.  In  accordance  with  section 
10lA(a)(5)  of  the  1949  Act,  it  has  been 
determined  that  a  producer  of  1987  crop 
rice  may  repay  a  price  support  loan  for 
the  1987  crop  of  rice  at  a  level  that  is  the 
lesser  of  (1)  the  price  support  loan  level 
or  (2)  the  higher  of  (i)  50  percent  of  the 
rice  price  support  loan  rate  or  (ii)  the 
prevailing  world  market  price  for  rice.  It 
has  been  determined  that  a  producer 
shall  not  be  required  to  purchase  a 
negotiable  marketing  certificate  as  a 
condition  of  repaying  the  rice  price 
support  loan  at  a  lower  level. 

12.  Loan  Deficiency  Payments.  In 
accordance  with  sections  107D(b), 
105C(b),  101  A(b)  and  103A(b)  of  the  1949 
Act,  it  has  been  determined  that,  with 
respect  to  the  1987  price  support  and 
production  adjustment  programs,  loan 
deficiency  payments  will  not  be 
available  for  wheat,  feed  grains,  or  rice 
but  will  be  available  for  upland  cotton. 
It  has  been  determined  that  offering 
producers  loan  deficiency  payments  in 
lieu  of  obtaining  a  price  support  loan  or 
purchase  agreement  will  reduce  the 
quantity  of  upland  cotton  pledged  as 
collateral  for  price  support  loans  when  a 
marketing  loan  is  in  effect  but  would  not 
significanUy  reduce  such  quantities  of 
rice  pledged  as  collateral.  Since,  for  the 
1987  crops,  marketing  loans  are 
available  only  with  respect  to  upland 
cotton  and  rice,  loan  deficiency 
payments  will  not  be  available  for  feed 
grains  and  wheat  producers. 

13.  Inventory  Reduction.  In 
accordance  with  sections  107D{g), 
105C(g),  lOlA(g),  and  103A(g)  of  the  1949 
Act,  it  has  been  determined  that  the 
inventory  reduction  program  will  not  be 
implemented  for  the  1987  crops  of 
wheat,  feed  grains,  rice,  and  upland 
cotton  since  such  a  program  would 
encourage  producers  to  plant  non- 
program  crops  on  available  crop  acreage 
and  thereby  adversely  affect  producers 
of  such  non-program  crops. 

14.  Advance  Recourse  Commodity 
Loans.  In  accordance  with  section  424  of 
the  1949  Act,  it  has  been  determined 
that  advance  recourse  price  support 
loans  shall  not  be  made  available  to 
producers  since  advance  deficiency 
payments  for  wheat,  feed  grains,  rice 
and  cotton  and  advance  diversion 
payments  for  feed  grains  will 
substantially  augment  private  lending  to 
producers  and  therefore  ease  farm  credit 
problems  of  producers.  Further, 
implementing  this  program  could 


encourage  producers  to  place  additional 
encumbrances  upon  crops  yet  to  be 
produced  which  could  result  in 
increased  financial  stress  for  producers 
after  harvest. 

15.  Farmer-Owned  Reserve  Program. 
In  accordance  with  section  110  of  the 
1949  Act,  it  has  been  determined  that 
there  will  be  no  direct  entry  into  the 
farmer-owned  reserve  (FOR)  program 
for  the  1987  crop  of  wheat  and  feed 
grains.  It  has  been  further  determined 
that  upper  limits  on  the  total  quantity  of 
wheat  and  feed  grains  stored  under  the 
FOR  will  be  established  at  17  percent 
for  wheat  and  7  percent  for  feed  grains 
of  the  total  estimated  use  for  the  1987-88 
marketing  year.  It  has  also  been 
determined  that  if  reserve  quantities 
exceed  the  established  upper  limits  at 
the  time  that  1987-crop  wheat  and  feed 
grain  loans  mature,  no  entry  into  the 
reserve  will  be  permitted. 

16.  Inclusion  of  Barley.  In  accordance 
with  section  105(c)(1)(F)  of  the  1949  Act. 
it  has  been  determined  that  barley  is 
eligible  for  1987  feed  grains  program 
payments  since  inclusion  of  barley  in 
the  feed  grain  acreage  reduction 
program  permits  the  alignment  of  barley 
stocks  with  barley  demand. 

17.  Exemption  of  Malting  Barley.  In 
accordance  with  section  105C(e)(2)  of 
the  1949  Act,  it  has  been  determined 
that  malting  barley  shall  not  be  exempt 
from  the  feed  grain  acreage  reduction 
program  since  a  large  portion  of  bariey 
production  is  planted  to  malting  bariey 
varieties  and  exclusion  of  such  varieties 
from  any  production  adjustment 
requirements  would  greatly  reduce  the 
effectiveness  of  the  feed  grain  program. 

18.  Non-Recourse  Loans  and 
Purchases  for  Corn  Silage  Grain 
Equivalent.  In  accordance  with  section 
105C(a)  of  the  1949  Act,  it  has  been 
determined  that  com  silage  grain 
equivalent  will  not  be  eligible  for  non- 
recourse loans  and  purchases  since  an 
increase  in  program  costs  would  result 
in  only  marginal  increases  in  program 
benefits. 

19.  ELS  and  Upland  Seed  Cotton  Loan. 
In  accordance  with  section  103{h)(17)  of 
the  1949  Act  and  section  5  of  the  Charter 


Act  it  has  been  determined  that  recourse 
loans  will  be  made  available  to 
producers  for  ELS  and  upland  seed 
cotton  under  the  same  provisions  that 
were  applicable  to  the  1986  crops  of  ELS 
and  upland  cotton. 

20.  Cost  Reduction  Options.  In 
accordance  with  section  1009  of  the  1985 
Act  it  has  been  determined  that  the 
Secretary  will  reserve  the  right  to 
initiate  cost  reduction  options  if 
subsequent  changes  occur  in  supply  and 
demand  conditions. 

Authority:  Sec.  4  and  5  of  the  Commodity 
Credit  Corporation  Charter  Act,  as  amended, 
62  Stat.  1070.  as  amended,  1072  (7  U.S.C.  714b 
and  714c);  Sees.  101.  lOlA,  103(h),  105B,  107C, 
107D,  107&  109. 110,  401.  424,  504,  and  505  of 
the  Agricultural  Act  of  1949,  as  amended.  63 
Stat.  1051,  as  amended,  99  Stat.  1419,  as 
amended,  1407,  as  amended,  1395,  as 
amended,  1446, 1383,  as  amended,  1448,  91 
Stat.  950,  as  amended,  951,  as  amended  63 
Stat.  1054,  as  amended,  99  Stat.  1461,  as 
amended,  1462  (7  U.S.C.  1433c,  1441, 1441-1, 
1444-1. 1444-b,  1445b-2. 1445b-3, 1445tj-4, 
1445d,  1445e,  1421, 1464  and  1465).  Section 
1009  of  the  Food  Security  Act  of  1985,  as 
amended.  49  Stat.  1453,  as  amended  (7  U.S.C. 
1308a) 

Signed  at  Washington.  DC  on  November 
20, 1987. 

Milton  Hertz, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  87-27774  Filed  12-2-87;  8:45  am) 

BILXJNG  CODE  341(M>S-M 


Food  Safety  and  Inspection  Service 

[Docitet  No.  87-021N] 

SLD  Policy  Memoranda;  Semi-Annuai 
Listing 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 
action:  Notice. 

summary:  This  document  lists  and 
makes  available  to  the  public 
memoranda  issued  by  the  Standards 
and  Labeling  Division  (SLD),  Technical 
Services,  Food  Safety  and  Inspection 
Service  (FSIS),  which  contain  significant 
new  applications  or  interpretations  of 


the  Federal  Meat  Inspection  Act,  the 
Poultry  Products  Inspection  Act,  the 
regulations  promulgated  thereunder,  or 
departmental  policy  concerning  labeling. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  O'K.  Glavin.  Director, 
Standards  and  Labeling  Division, 
Technical  Services,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC.  20250, 
(202)  447-6042. 

SUPPLEMENTARY  INFORMATION:  FSIS 
conducts  a  prior  approval  program  for 
labels  or  other  labeling  (specified  in  9 
CFR  317.4,  317.5,  381.132,  and  381.134)  to 
be  used  on  federally  inspected  meat  and 
poultry  products.  Pursuant  to  the 
Federal  Meat  Inspection  Act  (21  U.S.C. 
601  et  seq.)  and  the  Poultry  Products 
Inspection  Act  (21  U.S.C.  451  et  seq.). 
and  the  regulations  promulgated 
thereunder,  meat  and  poultry  products 
which  do  not  bear  approved  labels  may 
not  be  distributed  in  commerce. 

FSIS's  prior  label  approval  program  is 
conducted  by  label  review  experts 
within  SLD.  A  variety  of  factors,  such  as 
continuing  technological  innovations  in 
food  processing  and  expanded  public 
concern  regarding  the  presence  of 
various  substances  in  foods,  has 
generated  a  series  of  increasingly 
complex  issues  which  SLD  must  resolve 
as  part  of  the  prior  label  approval 
process.  In  interpreting  the  Acts  of 
regulations  to  resolve  these  issues.  SLD 
may  modify  its  policies  on  labeling  or 
develop  new  ones. 

Significant  or  novel  interpretations  or 
determinations  made  by  SLD  are  issued 
in  writing  in  memorandum  form.  This 
document  lists  those  SLD  policy 
memoranda  issued  from  April  1. 1987, 
through  September  30, 1987. 

Persons  interests  in  obtaining  copies 
of  any  of  the  following  SLD  policy 
memoranda,  or  in  being  included  on  a 
hst  for  automatic  distribution  of  future 
SLD  policy  memoranda,  may  write  to: 
Printing  and  Distribution  Section. 
Paperwork  Management  Branch. 
Administrative  Services  Division.  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250. 


Memo  No. 


105... 

106.. 
01 9A 
107... 
108.. 


Title  and  date 


Labeling  Requirements  lor  Pump-Cured  Bacon  Products  Treated 
witti  <S-oi  dialpha-tocopherol  m  Surlace  Applications.  April  13. 
1987. 

Poultry  Bacon.  May  4.  1987 

Negative  Ingredient  labeling.  May  4.  1987 

Use  ol  "New"  and  Similar  Terms.  August  18.  1987 

Water-Misted  and  Ice-Glazed  Meal  and  Poultry  Products,  Sep- 
tember 22.  1987. 


What  are  the  latieliog  requirements  tor  pump-cured  bacon  which 
has  been  surface  treated  with  d-or  dialpha-tocopherol? 

Can  bacon  products  be  prepared  from  poultry  and.  if  so.  how 

are  they  labeled  and  controlled? 
Appropnate  policy  for  the  approval  or  den.al  of  meat  and  poultry 

product  labels  beanng  negative  ingredient  statements. 
Under   whal   conditions   may   the   terms   "New,"    "Now,"   and 

similar  declarations  be  used  on  approved  labeling? 
Whal  IS  the  appropnate  labeling  for  meal  and  poultry  products 

that  are  protected  with  a  tfun  layer  of  water  or  ice? 


Reference 


9CFR317.2<fM1» 

N/A. 

Replaces  Policy  Memo  019. 

N/A. 
N/A. 


45980 


Federal  Register  /  Vol.  52.  No.  232  /  Thursday.  December  3.  1987  /  Notices 


Federal  Register  /  Vol.  52.  No.  232  /  Thursday.  December  3.  1987  /  Notices 


45981 


The  SLD  policies  specified  in  these 
memoranda  will  he  uniformly  applied  to 
all  relevant  labeling  applications  unless 
modified  by  future  memoranda  or  more 
formal  Agency  action.  Applicants  retain 
all  rights  of  appeal  regarding  decisions 
based  upon  these  memoranda. 

Done  at  Washington,  DC,  on  November  30. 
1987. 

MargatsI  OIC  Glavin, 
Director.  Standards  and  Labeling  Division, 
Technical  Services,  Food  Safety  and 
Inspection  Service. 

[FR  Doc.  87-27846  Filed  \Z-2r^7;  8:45  ami 
MLUNQCOOE  3414-MMI 

For«st  Service 

Pacific  Northwest  Region;  Delegation 
of  AuttKNity 

agency:  Forest  Service,  USDA. 
ACTKNC  Notice  of  delegation. 

summary:  The  Regional  Forester  of  the 
Pacific  Northwest  Region  of  the  Forest 
Service  has  delegated  authority  to  the 
Regional  Director  of  Lands  and  Minerals 
to  issue  all  easements  and  reservations 
for  construction  and  use  of  roads  under 
authority  of  the  Federal  Land  Policy  and 
Management  Act  of  October  21. 1976  (43 
U.S.C.  1761).  The  delegation  is  being 
issued  in  a  Regional  supplement  to 
chapter  2730  of  the  Forest  Service 
Manual,  the  principal  source  of  internal 
direction  to  Forest  Service  line  and  staff 
officers. 

EFFECnvE  date:  This  delegation  was 
effective  on  November  17. 1987,  the  date 
the  directive  was  signed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  exercise  of  this 
delegation  may  be  addressed  to  Eugene 
Fontenot.  Leader  Rights-of-Way,  Pacific 
Northwest  Region,  Forest  Service, 
USDA,  319  SW.  Pine  Street,  P.O.  Box 
3623,  Portland,  Oregon  97208.  Telephone: 
(503)  221-2921. 

Dated:  November  24. 1987.  I 

Richaid  A.  Fwraro, 

Acting  Regional  Forester.  \ 

|FR  Doc.  87-27722  Filed  \2r-2rW;  8:45  am] 

MUMS  COM  9410-11-M 


ARMS  CONTROL  AND  DISARiyiAMENT 
AGENCY 

General  Advisory  Committee;  Closed 
Meeting  Rescheduling 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
the  U.S.  Arms  Control  and  Disarmament 
Agency  announces  that  the  previously 


announced  2-4  December  1987  meeting 
of  the  President's  General  Advisory 
Committee  on  Armd  Control  and 
Disarmament  has  been  rescheduled  to 
12-14  January  1988. 

The  previously  announced  purpose, 
authority,  and  agenda  items  for  this 
closed  meeting  are  unchanged. 
William  J.  Montgomery, 
Committee  Management  Officer. 
[FR  Doc.  87-27760  Filed  12-2-87;  8:45  am) 

BILLING  COOE  U20-33-N 


COMMISSION  OF  FINE  ARTS 

Meeting 

The  Commission  of  Fine  Art's  next 
scheduled  meeting  is  Thursday, 
December  19. 1987  at  10:00  am  in  the 
Commission's  office  at  708  Jackson 
Place  NW..  Washington.  DC  20006  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  DC 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
Handicapped  persons  should  call  the 
offices  (566-1066)  for  details  concerning 
access  to  meetings. 

Inquires  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  DC  November  23. 
1987. 

Charles  H.  Atherton, 
Secretary. 
(FR  Doc.  87-27720  Filed  12-2-87;  8:45  am] 

BILUNO  CODE  e33O-0t-« 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  No.  3S-87] 

Foreign-Trade  Zone  100,  Dayton,  OH; 
Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Dayton  Foreign- 
Trade  Zone.  Inc.  (GDFTZ),  grantee  of 
Foreign-Trade  Zone  100,  requesting 
authority  to  expand  the  zone  to  include 
a  39-acre  site  in  Dayton,  within  the 
Dayton  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 


(15  CFR  Part  400).  It  WoS  formally  filed 
on  November  25. 1987. 

The  existing  zone  (452  acres), 
approved  in  May  1984,  is  located  at  the 
Dayton  International  Airport,  10  miles 
north  of  downtown  Dayton  in  Vandalia, 
Ohio. 

The  expansion  would  involve  the 
addition  of  a  39-acre  site,  located  1.5 
miles  southwest  of  downtown  Dayton. 
The  site  is  situated  within  the  City's 
Western  Area  Enterprise  Zone, 
designated  under  Ohio  law.  It  is  being 
developed  for  industrial/commercial 
uses  and  includes  the  old  Dayton  Press 
Building  located  in  the  2300  block  of 
McCall  Avenue.  The  owner/ developer  is 
Metro  West  Partners,  an  Ohio  general 
partnership  and  affihate  of  the  Brunner 
Companies.  No  requests  for 
manufacturing  approvals  were  sought  in 
the  application. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Joseph  Lowry 
(Chariman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  John  F.  Nelson, 
District  Director.  U.S.  Customs  Service, 
North  Central  Region.  6th  Floor,  Plaza 
Nine  Building,  55  Erieview  Plaza, 
Cleveland,  Ohio  44114;  and  Colonel 
Robert  L  Oliver,  District  Engineer,  U.S. 
Army  Engineer  District  Louisville,  P.O. 
Box  59.  Louisville.  Kentucky  40201-0059. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  22. 
1988. 

A  copy  of  the  application  is  available 
for  pubic  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 
Service,  Dayton  International  Airport, 
International  Arrivals  Area,  Vandalia, 
Ohio  45377 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  14th  and 
Pennsylvania  Avenue  NW.,  Room 
1529,  Washington,  DC  20230 
Dated:  November  25, 1987. 

John  |.  Da  Ponte.  Jr.. 

Executive  Secretary. 

(FR  Doc.  87-27710  Filed  12-2-87;  8:45  am] 

BILLING  CODE  3510-OS-M 


UM 


[Docket  No.  37-87] 

Proposed  Foreign-Trade  Zone  El  Paso, 
TX;  Application  for  Additional  General- 
Purpose  Zone 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board]  by  the  Westport  Economic 
Development  Corporation  (WEDC),  a 
Texas  not-for-profit  corporation, 
requesting  authority  to  establish  an 
additional  general-purpose  foreign-trade 
zone  in  El  Paso,  Texas,  within  the  EI 
Paso  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  November  23, 1987.  WEDC  is 
authorized  to  make  the  proposal  imder 
Bill  No.  SB1206,  70th  Texas  State 
Legislature.  Regular  Session  (May  27, 
1987). 

The  proposed  WEDC  zone  would  be 
the  second  zone  for  the  El  Paso  area. 
The  city  of  El  Paso  is  the  grantee  of  the 
existing  zone,  which  was  established  in 
1981  (FTZ  68,  Board  Order  175.  46  FR 
22929).  The  zone  is  located  at  the  City- 
owned  Butterfield  Trail  Industrial  Park 
(589  acres),  adjacent  to  the  El  Paso 
International  Airport. 

WEDC  proposes  to  establish  an 
additional  general-purpose  foreign-trade 
zone  at  a  new  industrial  park  (2,274 
acres)  in  northwest  El  Paso  at 
Transmountain  Road  and  Interstate-10. 
some  20  miles  northwest  of  the  existing 
zone.  The  site  is  owned  by  Westside 
Joint  Venture,  Surgikos,  Inc.  and  the 
Rock-Tenn  Company,  and  is  being 
developed  by  KASCO  Ventures,  Inc. 

The  application  contains  evidence  of 
the  need  for  additional  zone  services  in 
the  El  Paso  area,  indicating  that  the 
existing  zone  does  not  have  space  for 
new  large-scale  zone  activity.  The 
application  contains  a  letter  from  the 
City  of  El  Paso  indicating  the  need  for  a 
second  site,  and  that  it  wishes  to  limit 
its  involvement  as  grantee  to  the 
existing  zone  site.  The  applicant 
indicates  there  is  user-interest  in  the 
new  site  for  large-scale  warehousing 
and  manufacturing  of  products  such  as 
computer  keyboards,  home  appliances, 
food  processing,  hospital  supplies  and 
packaging  materials.  Specific 
manufacturing  approvals  are  not  being 
sought  at  this  time.  Such  request  will  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Joseph  Lowry 


(Chariman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Don  Gough, 
Deputy  Assistant  Regional 
Commissioner.  U.S.  Customs  Service, 
Southwest  Region,  5850  San  Felipe 
Street,  Houston,  Texas  77057-3012;  and 
Lt.  Colonel  Kent  R.  Gonser.  District 
Engineer.  U.S.  Army  Engineer  District 
Albuquerque,  P.O.  Box  1580, 
Albuquerque.  New  Mexico  87103-1580. 

Comments  concerning  the  proposal 
are  invited  in  writing  from  interested 
parties.  They  should  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below  and  postmarked  on  or 
before  January  22, 1988 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
each  of  the  following  locations: 

Office  of  the  District  Director,  U.S. 

Customs  Service,  P.O.  Box  9516,  El 

Paso,  TX  79985 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room  1529, 

14th  and  Pennsylvania  Avenue,  NW., 

Washington,  DC  20230 

Dated:  November  25, 1987. 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 
[FR  Doc.  87-27711  Filed  12-2-87;  8:45  amj 

BILUNG  CODE  3S10-DS-M 


International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

action:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background: 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  §  353.53a  or  355.10  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 


Opportunity  to  Request  a  Review: 

Not  later  than  December  31. 1987, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
December  for  the  following  periods: 

Antidumping  Duty  Proceeding  and 
Period 

Porcelain-On-Steel  Cooking  Ware  from 
Mexico 
05/20/86-11/30/87 
Porcelain-On-Steel  Cooking  Ware  from 
Taiwan 
05/20/86-11/30/87 
Low-Fuming  Brazing  Copper  Wire  and 
Rod  from  New  Zealand 
12/01/86-11/30/87 
Steel  Wire  Strand  for  Prestressed 
Concrete  from  Japan 
12/01/86-11/30/87 
Polychloroprene  Rubber  from  Japan 

12/01/86-11/30/87 
Clear  Sheet  Glass  from  Italy 

12/01/86-11/30/87 
Tuners  (of  the  type  used  in  consumer 
electronic  products  from  Japan) 
12/01/86-11/30/87 
Photo  Albums  and  Filler  Pages  from  the 
Republic  of  Korea 
12/01/86-11/30/87 
Photo  Albums  and  Filler  Pages  from 
Hong  Kong 
12/01/86-11/30/87 
Porcelain-On-Steel  Cooking  Ware  from 
the  People's  Republic  of  China 
05/20/86-11/30/87 
Certain  Carbon  Steel  Butt- Weld  Pipe 
Fittings  from  Brazil 
08/11/86-11/30/87 
Certain  Carbon  Steel  Butt-Weld  Pipe 
Fittings  from  Taiwan 
08/11/86-11/30/87 
Elemental  Sulfur  from  Canada 

12/01/86-11/30/87 
Cellular  Mobile  Telephones  and 
Subassemblies  from  Japan 
12/01/86-11/30/87 
Certain  Carton  Closing  Staples  and 
Staple  Machines  from  Sweden 
12/01/88-11/30/87 
Animal  Glue  and  Inedible  Gelatin  from 
the  Netherlands 
12/01/86-11/30/87 
Animal  Glue  and  Inedible  Gelatin  from 
West  Germany 
12/01/86-11/30/87 
Animal  Glue  and  Inedible  Gelatin  from 
Sweden 
12/01/86-11/30/87 
Animal  Glue  and  Inediable  Gelatin  from 
Yugoslavia 
12/01/86-11/30/87 
Large  Electric  Motors  from  Japan 
12/01/86-11/30/87 
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Countervailing  Duty  Proceeding  and 
Period 

Litharge,  Red  Lead  &  Lead  Stabilizers 
from  Mexico 

01/01/86-12/31/86 
Toy  Balloons  and  Playballs  from  Mexico 

01/01/86-12/31/86 
Cement  from  Costa  Rica 

10/01/86-09/30/87 
Pectin  from  Mexico 

01/01/86-12/31/86 
Polypropylene  Film  from  Mexico 

01/01/86-12/31/86 
Porcelain-on-Steel  Cooking  Ware  from 
Mexico 

03/07/86-12/31/86 

Seven  copies  of  the  request  should  be 
submitted  to  the  Acting  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing]  Duty 
Administrative  Review,"  for  requests 
received  by  December  31, 1987. 

If  the  Department  does  not  receive  by 
December  31, 1987  a  request  for  review 
of  entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  November  24. 1987. 
Gilbert  B.  Kaplan, 

Acting  Assistant  Secretary  for  Import 
Administration. 
[PR  Doc.  87-27713  Filed  12-2-87;  8:45  am) 

■•LUNG  COM  »ie-OS-«i 


[C-274-002] 

CartMH  Steel  Wire  Rod  From  Trinidad 
and  Tobago;  Final  Results  of  Changed 
Circtimstances  Adminlstrativs  Review 
and  Revocation  of  Countervailing  Duty 
Order  i 

AGEMCy:  International  Trade  ' 

Administration,  Import  Administration, 

Commerce. 

action:  Notice  of  final  results  of 

changed  circumstances  administrative 

review  and  revocation  of  countervailing 

duty  order. 


summary:  On  October  9, 1987,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  carbon  steel  wire  rod  from  Trinidad 
and  Tobago  and  announced  its  tentative 
determination  to  revoke  the  order.  The 
review  covers  the  period  from  October 
1.1984. 

We  gave  interested  parties  an 
opportunity  to  comment.  We  received  no 
comments.  We  determine  that  domestic 
interested  parties  are  no  longer 
interested  in  continuation  of  the  order, 
and  we  are  revoking  the  order.  In 
accordance  with  the  domestic  parties' 
notifications,  the  revocation  will  apply 
to  all  carbon  steel  wire  rod  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1, 1984. 

EFFECTIVE  DATE:  October  1. 1984. 

FOR  FURTHER  INFORMATION  CONTACT  Al 

Jemmott  or  Bernard  Carreau,  Office  of 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  9. 1987.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
37815)  the  preliminary  results  of  its 
changed  circumstances  administrative 
review  of  the  countervailing  duty  order 
on  carbon  steel  wire  rod  from  Trinidad 
and  Tobago  (49  FR  480.  January  4. 1984). 
The  Department  has  now  completed  that 
administrative  review  in  accordance     ' 
with  section  751  of  the  Tariff  Act  of  193D 
("the  Tariff  Act"). 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS")  by  January  1. 1988.  In 
view  of  this,  we  will  be  providing  both  ■ 
the  appropriate  Tariff  Schedules  of  the 
United  States  Annotated  ("TSUSA") 
item  numbers  and  the  appropriate  HS 
item  numbers  with  our  product 
descriptions  on  a  test  basis,  pending 
Congressional  approval.  As  with  the 
TSUSA.  the  HS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

Imports  covered  by  the  review  are 
shipments  of  Trinidad  and  Tobagan 
carbon  steel  wire  rod,  currently 
classifiable  under  item  607.1700  of  the 
TSUSA.  These  imports  are  currently 


classifiable  under  HS  item  numbers 
7213.3900.  7213.4900,  and  7213.5000.  The 
review  covers  the  period  from  October 
1. 1984. 

Final  Results  of  Review  and  Revocation 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  tentative 
determination  to  revoke.  We  received 
no  comments. 

As  a  result  of  our  review,  we 
determine  that  domestic  interested 
parties  are  no  longer  interested  in 
continuation  of  the  countervailing  duty 
order  on  carbon  steel  wire  rod  from 
Trinidad  and  Tobago  and  that  the  order 
should  be  revoked  on  this  basis. 

Therefore,  we  are  revoking  the  order 
on  carbon  steel  wire  rod  from  Trinidad 
and  Tobago  effective  October  1. 1984. 
We  will  instruct  the  Customs  Service  to 
proceed  with  liquidation  of  all 
unliquidated  entries  of  this  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  October  1, 
1984  without  regard  to  countervailing 
duties  and  to  refund  with  interest  any 
estimated  countervailing  duties 
collected  with  respect  to  those  entries. 

This  administrative  review, 
revocation,  and  notice  are  in  accordance 
with  section  751(b)  and  (c)  of  the  Tariff 
Act  (19  U.S.C.  1675(b),  (c))  and  19  CFR 
355.41.  355.42. 

Dated:  November  24, 1987. 
Gilbert  B.  Kaplan. 

Acting  Assistant  Secretary  for  Import 
A  dministration. 
[FR  Doc.  87-27712  Filed  12-2-87;  8:45  am] 

BILLING  CODE  3S10-OS-W 


lA-475-7031 

Initiation  of  Antidumping  Duty 
Investigation;  Granular 
Polytetrafluoroethyiene  Resin  From 
Italy 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  granular 

polytetrafluoroethyiene  resin  (granular 
PTFE  resin)  from  Italy  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value.  We  are  notifying  the 
U.S.  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
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determine  whether  imports  of  this 
product  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  December  21. 1987.  and  we 
will  make  ours  on  or  before  April  14, 
1988. 

EFFECTIVE  DATE:  December  3. 1987. 

FOR  FURTHER  INFORMATION  CONTACr 

Mary  S.  Clapp  or  Brian  H.  Nilsson. 
Office  of  Investigations.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 
telephone  (202)  377-1769  or  377-5332. 

SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  November  6. 1987.  we  received  a 
petition  filed  in  proper  form  by  E.I.  Du 
Pont  de  Nemours  &  Co..  Inc..  on  behalf 
of  the  U.S.  industry  producing  granular 
PTFE  resin.  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petitioner  alleges  that  imports  of 
granular  PTFE  resin  from  Italy  are  being, 
or  are  likely  to  be.  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930  (the  Act),  as  amended  (19  U.S.C. 
1673)  (1982),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry. 

Petitioner's  estimate  of  United  States 
price  was  based  on  an  Italian 
manufacturer's  delivered  prices  to  two 
customers  in  the  United  States. 
Petitioner  made  adjustments  for  ocean 
freight.  U.S.  inland  freight.  Italian  inland 
freight,  and  warehousing,  credit  and 
selling  expense,  U.S.  duty,  and  export 
packing. 

Petitioner  cited  Italian  home  market 
price  information  based  on  transactions 
prices  for  the  same  manufacturer's 
granular  PTFE  resin.  Petitioner  made 
adjustments  for  credit  and  selhng, 
freight,  and  warehousing  expenses. 

Based  on  a  comparision  of  United 
States  price  and  foreign  market  value, 
petitioner  alleges  a  dumping  margin  of 
55  percent. 

After  analysis  of  petitioner's 
allegation  and  supporting  data,  we 
conclude  that  a  formal  investigation  is 
warranted. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 


reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  granular 
PTFE  from  Italy  and  found  that  it  meets 
the  requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act.  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  granular 
FTFE  resin  from  Italy  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  If  our  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  by  April  14. 
1988. 

Scope  of  Investigation 

The  product  in  this  investigation  is 
granular  polytetrafluoroethyiene  resin, 
filled  and  unfilled,  provided  for  in  item 
445.54  of  the  Tariff  Schedules  of  the 
United  States  (TSUS)  and  currently 
classifiable  under  Harmonized  System 
(HS)  item  number  3904.61.00. 
Polytetrafluoroethyiene  dispersions  in 
water  and  fine  powders  are  not  covered 
by  this  investigation. 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  harmonized  system 
by  January  1, 1988.  In  view  of  this,  we 
will  be  providing  both  the  appropriate 
TSUS  item  numbers  and  the  appropriate 
HS  item  numbers  with  our  product 
descriptions  on  a  test  basis,  pending 
Congressional  approval.  As  with  the 
TSUS,  the  HS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
numbers  as  well  as  the  TSUS  item 
numbers  in  all  new  item  petitions  filed 
with  the  Department.  A  reference  copy 
of  the  proposed  Harmonized  System 
schedule  is  available  for  consultation  in 
the  Central  Records  Unit.  Room  B-099. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Additionally,  all  customs  offices  have 
references  copies,  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  customs  office  to  consult  the 
schedule. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information  in  our  files,  provided  it 


confirms  in  writing  that  it  will  not 
disclose  such  information  either  publicly 
or  under  an  administrative  protective 
order  without  the  written  consent  of  the 
Acting  Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  December 
21. 1987,  whether  there  is  a  reasonable 
indication  that  imports  of  granular  PTFE 
resin  from  Italy  materially  injure,  or 
threaten  material  injury  to.  a  U.S. 
industry.  If  its  determination  is  negative 
the  investigation  will  terminate: 
otherwise  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 
November  27, 1987. 
(FR  Doc.  87-27798  Filed  12-2-87;  8:45  am] 

BILLING  CODE  3SI0-OS-M 


[A-588-707] 

fnitiation  of  Antidumping  Duty 
Investigation;  Granular 
Polytetrafluoroethyiene  Resin  From 
Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  granular 

polytetrafluoroethyiene  resin  (granular 
PTFE  resin)  from  Japan  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value.  We  are  notifying  the 
U.S.  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  this 
product  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  December  21, 1987,  and  we 
will  make  ours  on  or  before  April  14, 
1988. 

EFFECTIVE  DATE:  December  3, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  S.  Clapp  or  Michael  Ready.  Office 
of  Investigations.  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230.  telephone  (2021 
377-1769  or  377-2613. 
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SUPPLEMENTARY  INFORMATION: 

The  Petition  , 

On  November  6, 1987,  we  received  a 
petition  filed  in  proper  form  by  E.I.  Du 
Pont  de  Nemours  &  Co.,  Inc.,  on  behalf 
of  the  U.S.  industry  producing  granular 
PTFE  resin.  In  compliance  with  Ihe  filing 
requirements  of  S  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petitioner  alleges  that  imports  of 
granular  PTFE  resin  from  Japan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry. 

Petitioner's  estimate  of  United  States 
price  was  based  on  a  Japanese 
manufacturer's  delivered  prices  to  three 
customers  in  the  United  States. 
Petitioner  made  adjustments  for  ocean 
freight.  U.S.  inland  freight,  commission, 
Japanese  inland  freight,  warehousing, 
credit  expense.  U.S.  duty,  and  export 
packing. 

Petitioner  cited  Japanese  home  market 
price  information  based  on  transaction 
prices  for  the  same  manufacturer's 
granular  PTFE  resin.  Petitioner  made 
adjustments  for  commissions,  and 
credit,  freight,  and  warehousing 
expenses. 

Petitioner  also  provided  information 
concerning  the  Japanese  manufacturer's 
cost  of  production.  The  cost  information 
is  based  on  the  petitioner's  costs 
adjusted  for  known  differences  between 
the  petitioner's  and  the  Japanese 
manufacturer's  costs.  On  this  basis,  the 
home  market  price  is  below  the  cost  of 
production. 

Therefore,  petitioner  based  foreign 
market  value  on  constructed  value 
which  it  calculated  by  adding  the 
statutory  minimum  of  eight  percent 
profit  to  the  cost  of  production. 

Based  on  a  comparison  of  United 
States  price  and  foreign  market  value, 
petitioner  alleges  a  dumping  margin  of 
103  percent. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  granular 
PTFE  from  Japan  and  found  that  it  meets 
the  requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  wc  are  initiating 
an  antidumping  duty  investigation  to 


determine  whether  imports  of  granular 
PTFE  resin  from  Japan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  as 
less  than  fair  value.  We  are  also 
investigating  the  allegation  of  sales 
below  the  cost  of  production.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  by 
April  14. 1988. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  granular 
polytetrafluoroethylene  resin,  filled  and 
unfilled,  provided  for  in  item  445.54  of 
the  Tariff  Schedules  of  the  United  States 
(TSUS)  and  currently  classifiable  under 
Harmonized  System  (HS)  item  number 
3904.61.00.  Polytetrafluoroethylene 
dispersions  in  water  and 
polytetrafluoroethylene  fine  powders 
are  not  covered  by  this  investigation. 
The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  harmonized  system 
by  January  1. 1988.  In  view  of  this,  we 
will  be  providing  both  the  appropriate 
TSUS  item  numbers  and  the  appropriate 
HS  item  numbers  with  our  product 
descriptions  on  a  test  basis,  pending 
Congressional  approval.  As  with  the 
TSUS,  the  HS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
numbers  as  well  as  the  TSUS  item 
numbers  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  in  the 
Central  Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20230. 

Additionally,  all  customs  offices  have 
reference  copies,  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  customs  office  to  consult  the 
schedule. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information  in  our  files,  provided  it 
confirms  in  writing  that  it  will  not 
disclose  such  information  either  publicly 
or  under  an  administrative  protective 
order  without  the  written  consent  of  the 


Acting  Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  December 
21, 1987,  whether  there  is  a  reasonable 
indication  that  imports  of  granular  PTFE 
resin  from  Japan  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  its  determinafion  is  negative 
the  investigation  will  terminate; 
otherwise  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 
[PR  Doc.  87-27799  Filed  12-2-87;  8:45  am) 

BILUNG  CODE  3510-DS-M 
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[A-580-001] 

Certain  Steel  Wire  Nails  From  Korea; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  requests  by 
two  respondents,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  steel 
wire  nails  from  Korea  that  was  in  effect 
prior  to  October  1. 1984.  The  review 
covers  three  manufacturers/exporters  of 
this  merchandise  and  the  consecutive 
periods  from  February  3. 1982  through 
September  30. 1984.  The  review 
indicates  the  existence  of  dumping 
margins  during  the  period. 

One  firm  provided  an  inadequate 
response  to  our  questionnaire. 
Therefore,  for  that  firm  we  used  the  best 
information  available  for  assessment 
purposes. 

On  October  1. 1985,  the  Department  of 
Commerce  published  in  the  Federal 
Register  (50  FR  40045)  the  final  results  of 
an  administrative  review  and  revocation 
of  the  antidumping  duty  order  on  certain 
steel  wire  nails  from  Korea,  effective 
October  1. 1984.  Therefore,  no 
antidumping  duties  cash  deposits  are 
required  on  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1, 1984. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  December  3, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
G.  Leon  McNeill  or  Maureen  Flannery, 


Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-3601/2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  13, 1982.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (47  FR 
35266)  an  antidumping  duty  order  on 
certain  steel  wire  nails  from  Korea.  We 
began  this  review  of  the  antidumping 
duty  order  under  our  old  regulations. 
After  the  promulgation  of  our  new 
regulations,  two  respondents  requested 
in  accordance  with  §  353.53a(a)  of  the 
Commerce  Regulations  that  we  complete 
the  administrative  review.  We  published 
a  notice  of  initiation  of  the  antidumping 
duty  administrative  review  in  the 
Federal  Register  on  July  9. 1986  (51  FR 
24883).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nonmenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS")  by  January  1, 1988.  In 
view  of  this,  we  will  be  providing  both 
the  appropriate  HS  and  Tariff  Schedules 
of  the  United  States  Annotated 
("TSUSA")  item  numbers  with  our 
product  descriptions  on  a  test  basis, 
pending  Congressional  approval.  As 
with  the  TSUSA,  the  HS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Central  Records  Unit.  Room  B-099.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  Import 
Specialists  at  their  local  Customs  offices 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  certain  steel  wire  nails, 
currently  classifiable  under  items 
646.2500  and  646.2600  of  the  TSUSA. 
These  products  are  currently  classifiable 
under  HS  item  numbers  7317.00.55.10 
and  7317.00.55.20. 

The  review  covers  three 
manufacturers/exporters  of  Korean 


nails,  Kabul/Dong-A  Nails  Mfg.  Co.,  Ltd. 
and  Kuk  Dong  Metal  Ind.  Co.,  Ltd.,  and 
the  consecutive  periods  from  February  3. 
1982  through  September  30, 1984. 
Kuk  Dong  Metal  Ind.  Co.,  Ltd. 
provided  an  inadequate  response  to  the 
Department's  questionnaire.  Therefore, 
for  this  firm  the  Department  used  the 
best  information  available,  which  is  the 
margin  from  the  fair  value  investigation. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  the  packed 
c&f  price  to  unrelated  purchasers  in  the 
United  States.  We  made  deductions, 
where  applicable,  for  foreign  inland 
freight,  ocean  freight  and  fob  charges. 
We  did  not  make  a  claimed  adjustment 
to  the  U.S.  price  for  value  added  tax 
(VAT)  because  these  taxes  were  not 
included  in  the  home  market  price  or  the 
U.S.  price  of  the  subject  merchandise. 
No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act. 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  ex-factory  packed  price  to 
unrelated  purchasers  in  Korea.  We 
made  adjustments,  where  applicable,  for 
credit,  difference  in  packing  costs,  and 
differences  in  the  physical 
characteristics  of  the  merchandise.  No 
other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value  we  preliminarily  determine  that 
the  following  margins  exist  for  the 
consecutive  periods  from  February  3, 
1982  through  September  30, 1984: 


Manufacturer/Exporter 


Kabut/OongA  Nails  Mfg.  Co..  Ltd. 
Kuk  Dong  Metal  Ind.  Co.,  Ltd 


Margtn 
(Percent) 


006 
540 


Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice,  may  request  disclosure 
within  5  days  of  the  date  of  publication, 
and  may  request  a  hearing  within  8  days 
of  the  date  of  publication.  Any  hearing, 
if  requested,  will  be  held  30  days  after 
the  date  of  publication  or  the  first 
workday  thereafter.  Any  request  for  an 
administrative  protective  order  must  be 


made  no  later  than  5  days  after  the  date 
of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  "The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

The  Department  revoked  the 
antidumping  duty  order  on  certain  steel 
wire  nails  from  Korea,  effective  October 
1, 1984  (50  FR  40045,  October  1, 1985). 
This  administrative  review,  covering  the 
consecutive  periods  from  February  3. 
1982  through  September  30, 1984,  does 
not  affect  the  revocation  of  the 
antidumping  duty  order.  Therefore,  we 
will  instruct  the  Customs  Service  to 
continue  to  liquidate  entries  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  October  1. 1984  without  regard  to 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.53a. 

Date:  November  24. 1987. 

Gill>ert  B.  Kaplan 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  87-27800  Filed  12-2-87:  8:45  am) 

WLUNG  CODE  3S10-OS-M 


[A-401-603] 

Antidumping  Duty  Order  and 
Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Stainless  Steel  Hollow  Products  From 
Sweden 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

action:  Notice. 

SUMMARY.  As  a  result  of  the  United 
States  International  Trade 
Commission's  (ITC)  recent  negative 
injury  determination  on  imports  of 
welded  stainless  steel  hollow  products 
(SSHP)  from  Sweden  and  the  United 
States  Court  of  International  Trade's 
decision  in  Badger-Powhatan  v.  United 
States.  Slip  Op,  86-38  (April  2. 1986),  the 
Department  of  Commerce  ("the 
Department")  is  excluding  welded  SSHP 
from  the  scope  of  this  order. 
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Suspension  of  liquidation  will  remain 
in  effect  for  all  unliquidated  entries,  or 
warehouse  withdrawals,  for 
consumption  of  seamless  SSHP  from 
Sweden  made  on  or  after  May  22. 1987, 
the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register.  These 
entries  will  be  liable  for  the  possible 
assessment  of  antidumpting  duties. 
Further,  a  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
such  entries,  and  withdrawals  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this 
antidumping  duty  order  in  the  Federal 
Register. 
EFFECTIVE  DATE:  December  3. 1987. 

FOR  FURTHER  INFORAMTION  CONTACT: 

Gregory  G.  Borden,  (202)  377-3003,  or 
Mary  S.  Clapp.  (202)  377-1769,  Office  of 
Investigations,  International  Trade 
Administration,  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230.  I 

SUPPLEMENTARY  INFORMATION:  ' 

On  October  9, 1987,  (52  FR  37810)  the 
Department  published  a  final 
determination  of  sales  at  less  than  fair 
value  for  stainless  steel  hollow  products 
including  pipes,  tubes,  hollow  bars  and 
blanks  therefor,  of  circular  cross  section, 
containing  over  11.5  percent  chronium 
by  weight,  as  provided  for  under  Tariff 
Schedules  of  the  United  States 
Annotated  ("TSUSA")  item  numbers 
610.5130.  610.5202.  610.5229.  and  610.5230 
(seamless),  and  610.3701.  610.3727. 
610.3741,  610.3742,  and  610.5231 
(welded).  These  products  are  also 
provided  for  under  the  Harmonized 
System  (HS)  of  Customs  nomenclature 
item  numbers  7304.41.00  and  7304.49.00 
(seamless),  and  7306.40.10  and  7306.40.50 
(welded). 

On  November  18, 1987,  in  accordance 
with  section  735(d)  of  the  Tariff  Act  of 
1930,  as  amended,  ("the  Act")  (19  U.S.C. 
1673d(d)).  the  ITC  notified  the 
Department  that  imports  of  seamless 
SSHP  are  materially  injuring  a  United 
States  industry".  The  ITC  also  notified 
the  Department  that  imports  of  welded 
SSHP  are  not  materially  injuring,  or 
threatening  material  injury  to,  a  United 
States  industry.  Accordingly,  we  are 
excluding  welded  SSHP  from  the  scope 
of  our  order  because  of  the  ITC  negative 
determination. 

Also,  subsequent  to  the  publication  of 
the  final  determination,  we  were 
notified  by  petitioners  and  Sandvik,  AB 
(SAB),  producers  of  seamless  SSHP.  that 
certain  clerical  errors  were  found  in  our 
calculations  for  SAB.  The  Department 
conducted  a  review  based  on  these 


comments  and  made  the  following 
corrections: 

1.  We  corrected  the  cash  discount 
variable  in  order  to  arrive  at  the 
accurate  credit  expense  dollar  figure  to 
be  deducted  for  purposes  of  the  net  U.S. 
price; 

2.  We  recalculated  the  indirect  selling 
expense  offsets  in  making  exporter's 
sales  price  comparisons; 

3.  We  corrected  the  total  quantities 
used  in  calculating  the  weighted-average 
margin  by  ensuring  that  the  correct 
converted  unit  quantity  figures  were 
used; 

We  recalculted  the  U.S.  duty  figure  to 
be  deducted  for  articles  imported  for 
further  processing  by  applying  the  duty 
percentage  against  the  transfer  price 
instead  of  the  gross  U.S.  price  of  the 
processed  merchandise;  and 

5.  We  deleted  U.S.  sales  of  resold 
merchandise  from  the  computer  data 
base. 

We  hereby  amend  our  final 
determination  to  correct  these  errors 
and  change  the  weighted-average 
dumping  margin  from  26.46  percent  to 
20.47  percent  for  the  products  remaining 
under  the  scope  of  this  investigation. 

Suspension  of  Liquidation  for  Seamless 
SSHP 

In  accordance  with  sections  736  and 
751  of  the  Act  (19  U.S.C.  1673e  and  1675), 
the  Department  directs  United  States 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  section  736(a)(1)  of  the  Act 
(19  U.S.C.  1673e(a)(l)),  antidumping 
duties  equal  to  the  amount  by  which  the 
foreign  market  value  of  the  merchandise 
exceeds  the  United  States  price  for  all 
entries  of  seamless  SSHP  from  Sweden. 
TSUSA  item  numbers  610.5130,  610.5202. 
610.5229.  and  610.5230.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  seamless. 
SSHP  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
May  22, 1987,  the  date  the  Department 
published  its  preliminary  determination. 

Termination  of  Suspension  of 
Liquidation  for  Welded  SSHP 

In  accordance  with  section 
735(c)(2)(A)  of  the  Act,  we  are  directing 
the  United  States  Customs  Service  to 
terminate  the  suspension  of  liquidation 
for  all  entries  of  welded  SSHP  from 
Sweden.  TSUSA  item  numbers  610.3701, 
610.3727.  610.3741.  610.3742,  and 
610.5231,  that  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  May  22, 1987. 
All  bonds  should  be  cancelled  and 
estimated  antidumping  duties  deposited 
should  be  refunded. 


On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margins  as  follows: 


I     Avefage 
Manutaclufers/pfoducefs/exporters  I      mangin 

percentage 


Sandivik.  AB.. 
All  omefs 


20.47 
20.47 


This  determination  constitutes  an 
amendment  to  the  final  determination 
and  an  antidumping  duty  order  with 
respect  to  seamless  stainless  steel 
hollow  products  from  Sweden,  pursuant 
to  sections  735(d)  and  736(a)  of  the  Act 
(19  U.S.C.  1673d(d)  and  1673e)  and  19 
CFR  353.48.  We  have  deleted  from  the 
Commerce  Regulations,  Annex  I  of  19 
CFR  Part  353,  which  listed  antidumping 
duty  fmdings  and  orders  currently  in 
effect.  Instead,  interested  parties  may 
contact  the  Central  Records  Unit,  Room 
B-099.  Import  Administration,  for  copies 
of  the  updated  list  of  orders  currently  in 
effect. 

This  notice  is  published  in  accordance 
with  sections  735(d)  and  736(a)  of  the 
Act  (19  U.S.C.  1673d(d)  and  19  U.S.C. 
1673e(a))  and  §  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48). 

November  25, 1987. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  87-27709  Filed  12-2-87;  8:45  am) 

BILLING  CODE  3510-OS-M 


National  Bureau  of  Standards 
(Docket  No.  71156-72561 

National  Voluntary  Laboratory 
Accreditation  Program;  Defense 
Department  Communications 
Protocols 

agency:  National  Bureau  of  Standards, 

Commerce. 

action:  Notice;  request  for  comments. 

summary:  The  National  Bureau  of 
St.mdards  (NBS)  has  received  a  request 
to  establish  a  laboratory  accreditation 
program  under  the  procedures  of  the 
National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP)  (15  CFR 
Part  7).  In  a  letter  dated  October  27, 
1987.  the  Defense  Communications 
Agency  (DCA)  Defense  Communications 
Engineering  Center  requests  NBS  to 
establish  a  program  to  accredit 
laboratories  that  test  the  computer 


industry's  implementations  of 
communications  protocols  used  by  the 
Department  of  Defense.  A  copy  of  the 
DCA  letter  is  appended  to  this  notice. 
Announcement  of  this  request  and  of  the 
NBS  request  for  comments  with  respect 
to  the  need  for  this  program  is  being 
made  under  §  7.13(d)  of  the  referenced 
procedures. 

DATE:  Comments  should  be  received  at 
the  addresses  below  on  or  before 
February  1, 1988. 

ADDRESSES:  Persons  desiring  to 
comment  on  the  need  for  such  a  program 
are  invited  to  submit  their  comments  in 
writing  to  Captain  Steven  Skipper, 
DCEC.  Code  R620. 1860  Wiehle  Avenue. 
Reston,  VA  2209.  A  copy  of  such 
comments  should  be  sent  to  the 
Associate  Director  for  Industry  and 
Standards,  National  Bureau  of 
Standards.  ADMIN  A603.  Gaithersburg. 
MD  20899. 

FOR  FURTHER  INFORMATION  CONTACT 

Harvey  W.  Berger.  Manager  Laboratory 
Accreditation.  National  Bureau  of 
Standard,  ADMIN  A527,  Gaithersburg, 
MD  20899;  (301)  975-4017. 
SUPPLEMENTARY  INFORMATION: 

NVLAP  Accreditation 

NVLAP  is  a  voluntary  system  for 
accrediting  laboratories  found 
competent  to  perform  specific  testing 
operations.  Competence  is  defined  as  a 
laboratory's  ability  to  meet  NVLAP 
criteria  and  technical  requirements  of 
the  test  methods  for  which  it  seeks 
accreditation.  NVLAP  accreditation 
does  not  confer  or  imply  certification  of 
products  or  test  data. 

Scope  of  LAP 

The  scope  of  this  program  is  set  forth 
in  the  appended  letter  from  the  Defense 
Communications  Agency  (DCA).  The 
program  will  address  (A)  Defense  Data 
Network  (DDN)  X.25  Link  and  Network 
Layer  Protocols  as  specified  in  the  DCA 
DDN  X.25  Host  Interface  Specification: 
(B)  the  five  DoD  packet  switching  High 
Level  protocols  (HLP):  (1)  Internet 
Protocol  (IP).  MIL-STD  1777;  (2) 
Transmission  Control  Protocol  (TCP), 
MIL-STD  1778;  (3)  File  Transfer  Protocol 
(FTP).  MIUSTD 1780;  (4)  Simple  Mail 
Transfer  Protocol.  MIL-STD  1782:  and 
(5)  TELNET.  MIL-STD  1782:  and  (C)  the 
AUTODIN  Mode  I  protocol  testing. 
Laboratories  may  be  accredited  for 
testing  one  or  more  of  the  three  protocol 
types. 

Procedure  Following  Receipt  of 
Comments 

After  the  60  days  comment  period, 
DCA  will  evaluate  all  comments 
pertaining  to  the  need  for  the  proposed 
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program.  Upon  completion  of  that 
evaluation  and  further  consultation  with 
NBS.  interested  persons  (those  who 
submit  comments  or  request  to  be 
placed  on  the  NVLAP  mailing  list)  will 
be  notified  of  the  decision  by  the 
Director  of  NBS  whether  NBS  will 
proceed  with  the  development  of  this 
program.  NBS  plans  to  coordinate  this 
matter  with  DCA. 

Documents  in  Public  Record 

All  comments  in  response  to  this 
notice  will  be  made  part  of  the  public 
record  and  will  be  available  for 
inspection  and  copying  at  the  NBS 
NVLAP  Office.  Administration  Building, 
Room  A531.  Gaithersburg,  Maryland. 

Date:  November  19. 1987. 
Ernest  Ambler, 
Director. 

Dr.  Ernest  Ambler. 

Director.  National  Bureau  of  Standards, 
ADMIN  A1134.  Gaithersburg.  MD 

Dear  Dr.  Ambler:  The  Defense 
Communications  Agency  (DCA)  requests  that 
the  National  Bureau  of  Standards  (NBS) 
establish  a  new  program  under  the  National 
Voluntary  Laboratory  Accreditation  Program 
(NVLAP).  The  purpose  of  the  program  would 
be  to  accredit  laboratories  for  testing  the 
computer  industry's  implementations  of 
communications  protocols  used  by  the 
Department  of  Defense.  The  DoD  suite  of 
protocols  is  now  widely  used  within  DoD  and 
commercial  packet  switched  networks.  There 
is  a  concurrent  need  to  test  the  DoD  suite  of 
protocols.  During  the  next  decade  these 
protocols  will  be  replaced  by  the 
International  Organization  of  Standardization 
(ISO)  protocol  suite  as  it  becomes 
standardized  and  implemented  at  all  levels. 
There  is  a  resulting  requirement  to  test  the 
ISO  suite  of  protocols  in  the  future.  We 
believe  the  NVLAP  is  the  proper  environment 
in  which  to  accomplish  this  testing. 

DCA  envisions  the  establishment  of  a 
NVLAP  program  at  this  time  to  address  the 
range  of  current  protocol  testing  needs.  This 
program  would  address:  (1)  Defense  Data 
Network  (DDN)  X.25  Unk  and  Network  Layer 
Protocols  as  specified  in  the  DCA  DDN  X.25 
Host  Interface  Specification;  (2)  the  five  DoD 
packet  switching  High  Level  Protocols  (HLP): 
Internet  Protocol  (IP).  MIL-STD  1777: 
Transmission  Control  Protocol  (TCP).  MIL- 
STD  1778:  File  Transfer  Protocol  (FTP),  MIL- 
STD  1780;  Simple  Mail  Transfer  Protocol, 
MIL-STD  1781:  and  TELNET,  MIL-STD  1782: 
and  (3)  the  AUTODIN  Mode  I  protocol 
testing.  Laboratories  could  be  accredited  for 
testing  one  or  more  of  the  three  protocol 
types. 

The  test  capability  and  test  program  for  the 
three  types  of  protocol  testing  are  now 
designed  to  be  accomplished  by  DCA 
personnel  or  their  contractors  using  DCA 
designated  equipment  and  procedures.  Our 
motive  to  change  from  in-house  testing  to  that 
accomplished  by  accredited  laboratories  is 
related  to  DCA's  decreasing  resources  to 
conduct  the  testing,  the  growing  ability  of 
private  industry  to  accomplish  this  activity. 


the  proven  success  of  the  NBS/NVLAP  to 
address  similar  requirements,  and  the  need  to 
test  the  ISO  protocols  in  an  NVLAP 
environment  in  the  near  future. 

Need  for  Establishing  Laboratory 
Accreditation  Program:  a.  The  purpose  of 
protocol  testing  is  to  demonstrate  adherence 
of  vendor  implementations  to  the  protocol 
specifications  and  to  promote  interoperability 
of  communications  services  in  the  DoD 
environment  of  computer  equipment  acquired 
from  multiple  vendors.  Conducting  the  above 
protocol  testing  using  laboratories  accredited 
by  NBS/NVLAP  would  provide  benefits  to 
those  who  are  making  use  of  the  DoD 
protocols,  both  private  industry  and  DoD.  At 
the  present  time,  all  new  or  modified  vendor 
computer  equipment  must  pass  DCA 
administered  qualification  tests  of  the 
applicable  DDN  X.25  Link  and  Nework  L^yer 
protocols  or  the  AUTODIN  Mode  I  protocol 
before  connection  approval  to  DCA  data 
communication  systems  is  granted.  The 
AUTODIN  Mode  I  protocol  test  was 
developed  by  DCA  a  number  of  years  ago. 
The  DoD  DDN  X.25  test  is  based  on  a 
verification  method  developed  by  NBS's 
Institute  for  Computer  Sciences  and 
Technology  (ICST)  for  measuring  adherence 
to  the  Federal  Information  Processing 
Standard  (FIPS)  100.  Testing  for  the  five  DoD 
packet  switching  High  Level  Protocols  (IP, 
TICP.  FTP,  SMIR  and  TELNET)  is  based  on  a 
recently  developed  test  capability  and  is  not 
yet  mandatory.  Once  the  accreditation 
program  is  established,  successful  completion 
of  the  appropriate  tests  by  accredited 
laboratories  will  be  a  mandatory  requirement 
for  all  subscriber  interfaces  prior  to 
connection  to  any  DoD  data  communications 
network.  The  tests  required  by  a  specific 
product  are  dependent  on  the  equipment  type 
and  intended  application. 

b.  Except  for  DCA  conducted  testing,  there 
is  currently  no  independent  testing  program 
for  vendor  products  employing  these 
protocols.  Vendors  seeking  DCA  approval  are 
now  constrained  by  DCA's  ability  to  meet 
their  testing  schedule.  DCA  has  been  queried 
by  several  non-DoD  organizations  to  provide 
the  higher  level  protocol  test  capabilities  to 
them  for  their  own  internal  use  in  procuring 
and  implementing  large  networks  employing 
the  DoD  protocol  suite.  Use  of  these 
capabilities  for  pretesting  in  the  development 
environment  is  another  need  that  could  be 
met  by  accredited  laboratories. 

c.  DCA  strongly  believes  there  is  a  need  for 
independent  X.25  testing  by  accredited 
laboratories,  not  only  because  the  testing  is  a 
requirement  for  DoD  networks,  but  because 
there  is  an  economic  payoff  for  public  and 
other  dedicated  packet  switched  networks. 
We  also  foresee  future  replacement  of  the 
X.25  tests  with  ISO  conformance  tests  (ISO 
8882)  once  this  standard  is  approved.  It  will 
also  be  necessary  for  the  NVLAP  program  to 
transition  to  a  full  suite  of  ISO  conformance 
tests  once  the  upper  level  ISO  standards  are 
approved  and  testing  capabilities  become 
available  and  implemented.  The  Government 
Open  Systems  Interconnection  Profile 
(CiOSIP)  already  calls  for  conformance 
testing  of  the  ISO  protocols  through  an 
NVLAP.  As  a  matter  of  information,  the  non- 
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profil  Corporation  for  Open  Systems  (COS)  is 
in  the  process  of  developing  conformance 
tests  for  the  ISO  suite  of  protocols,  and  their 
suite  of  tests  will  naturally  receive  strong 
consideration  as  the  source  for  NVLAP 
implementation  of  ISO  conformance  testing. 
Number  and  Users  of  Laboratories:  a.  The 
immediate  customers  of  the  accredited 
laboratory  services  will  be  computer/ 
electronics  firms  selling  equipment  to  the 
DoD.  and  commercial  users  who  also  use 
these  packet  switch  protocols.  Once  the  ISO 
standards  are  implemented,  all  subscriber 
interface  products  for  a  commercial  or  DoD 
packet  switch  network  could  use  such 
accredited  testing  services. 

b.  During  the  three  year  period  DCA  has 
been  conducting  conformance  tests  for  DDN 
interfaces,  over  80  computer  manufacturer's 
products  have  successfully  passed  the  DDN 
X.2S  qualiflcation  test.  An  average  of  one 
product  per  month  is  qualified  for  the 
AUTODIN  Mode  I  protocol.  In  some  cases 
several  testing  sessions  were  necessary  to 
achieve  success. 

c.  This  activity  and  the  requirement  to  test 
all  future  products  or  revised  products  are  an 
indicator  of  the  level  of  testing  that  will  be 
required  for  both  X.25  and  the  HLP  testing. 

Development  of  Technical  Details:  a.  E)CA 
will  provide  technical  support  for  the 
development  of  the  laboratory  accreditation 
program.  DCA  will  specify  the  type  of 
hardware  and  provide  the  software  and 
necessary  documentation  required  by  the 
testing  laboratories  for  each  of  the  three 
types  of  testing  capabilities.  A  potential 
NVLAP  applicant  would  have  to  purchase  the 
hardware  required  to  perform  the  tests,  but 
DCA  would  provide  the  software, 
documentation  and  procedures.  DCA  is 
prepared  to  provide  life  cycle  support  for  the 
test  software  to  ensure  the  tests  continue  to 
keep  pace  with  changes  in  national  and 
international  testing  standards  as  they  might 
apply.  DCA  will  maintain  a  reference  lab  for 
the  three  protocol  testing  capabilities 
(described  on  page  1)  to  provide  support  to 
the  NBS/ NVLAP  accredited  laboratories. 

b.  DCA  is  prepared  to  offer  the  services  of 
our  technical  experts  to  assist  NBS/NVLAP 
in  the  development  and  life  cycle  support  of 
this  program.  Please  contact  Captain  Steven 
Skipper,  DCEC.  Code  R620. 1860  Wiehle 
Avenue.  Reston.  VA  22090;  (703)  437-2103. 
Warren  P.  Hawrylko, 
Director.  Defense  Communications  \ 
Engineering  Center. 

|FR  Doc.  87-27802  Filed  12-2-87:  8:45  am) 

BNXMG  OOOC  3610-13-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 


Adjustment  of  Import  Limits  for 
Csrtain  Cotton  and  Man-Made  ¥\bw 
Tsxtie  Products  Produced  or 
Manufactured  in  the  Republic  of 
Singapore 

November  30. 1987.  | 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
/ 


Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
pubMshed  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  4, 
1987.  For  further  information  contact 
Ross  Arnold,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  535-6736.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
increase  the  previously  established  1987 
restraint  limits  for  cotton  and  man-made 
fiber  textile  products  in  Categories  338/ 

339.  340,  342.  348  and  639,  and  to  reduce 
the  previously  established  1987  restraint 
limits  for  man-made  fiber  textile 
products  in  Categories  640  and  648, 
produced  or  manufactured  in  Singapore 
and  exported  to  the  United  States. 

Background 

A  CITA  directive  dated  December  18, 
1986  was  published  in  the  Federal 
Raster  (51  FR  45797]  which  established 
import  restraint  hmits  for  certain  cotton, 
wool  and  man-made  fiber  textile 
products,  including  Categories  338/339, 

340.  342,  348,  639, 640  and  648,  produced 
or  manufactured  in  Singapore  and 
exported  during  the  twelve-month 
period  which  began  on  January  1, 1987 
and  extends  through  December  31, 1987. 

In  accordance  with  the  terms  of  the 
Bilateral  Cotton.  Wool,  and  Man-Made 
Fiber  Textile  Agreement  of  May  31  and 
June  5. 1986.  as  amended,  the  1987  limits 
for  Categories  338/339.  340.  342,  348,  639, 
640  and  648,  are  being  adjusted, 
variously,  for  swing  and  carryforward, 
and  for  carryforward  used  in  1986, 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983,  (48  FR  55607).  December  30. 1963 
(48  FR  57584),  April  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386). 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 


may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 

The  letter  published  below  and  the 
actions  taken  pursuant  to  it  are  not 
designed  to  implement  all  of  the 
provisions  of  the  bilateral  agreement, 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
November  30. 1987 

Committee  for  the  ImpismenUiion  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington, 
D.C.  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  16, 1986 
concerning  certain  cotton,  wool  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Singapore  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1987  and  extends  through 
December  31, 1987. 

Effective  on  December  4. 1S67,  the  directive 
of  December  16, 1988  is  hereby  amended  to 
include  adjustments  to  the  previously 
established  restraint  limits  for  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  as  provided  under  the 
terms  of  the  bUateral  agreement  of  May  31 
and  June  5. 1987,  as  amended  * 


Category 

Adjusted  Twelve-Month 
Umrt.' 

338/339 

340 . 

342 

829,961  dozen  of 
wnk:h  not  more  tttan 
456.479  dozen  shall 
be  In  Category  338. 

571.102  dozen. 

93,240  dozen. 

348 

375,282  dozen. 

639 

640 

648 

3,263.253  dozen. 
72.846  dozen. 
1,383,918  dozea 

'These  Kmits  have  not  been  adjusted  to 
account  for  any  imports  exported  after  De- 
cember 31. 1986. 

The  Committee  for  the  implementation  of 
Textile  Agreements  has  determined  that 
these  fall  within  the  foreign  affairs  exception 


'The  agreement  provides,  in  part  tliat:  (1)  specific 
limits  may  be  increased  by  not  more  than  seven 
percent  during  an  agreement  year,  provided  that  an 
equal  quantity  in  square  yards  equivalent  is 
deducted  from  another  specific  limit:  (2)  these  same 
limits  may  be  adjusted  for  carryforward  up  to  S 
percent  of  the  applicable  category  limit:  and  (3) 
administrative  arrangements  or  adjustment*  may  t>e 
made  to  resolve  problems  arising  in  the 
implementaUon  of  the  agreement. 


to  the  rulemaking  provisions  of  5  U.S.C. 
553(a)  (1). 

Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  87-27783  Filed  12-2-87;  8:45  amj 
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Announcement  of  Negotiated 
Settlement  on  Import  Restraint  Limits 
for  Certain  Cotton  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Sri  Lanka 

November  30, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreement  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  4, 
1987.  For  further  information  contact 
Kimbang  Pham.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  343-6580.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
establish  an  import  limit  for  cotton  and 
man-made  fiber  textile  products  in 
Categories  359-C/659-C.  produced  or 
manufactured  in  Sri  Lanka  and  exported 
to  the  United  States  during  the  period 
which  began  on  June  1. 1987.  and 
extends  through  May  31, 1988. 

Background 

A  CITA  directive  dated  June  23, 1987 
(52  FR  24047)  established  an  import 
restraint  limit  for  certain  cotton  and 
man-made  fiber  textile  products  in 
Categories  359pf./659pt.,  produced  or 
manufactured  in  Sri  Lanka  and  exported 
during  the  ninety-day  period  which 
began  on  May  29. 1987.  and  extended 
through  August  26. 1987. 

During  consultations  held  in  August 
1987  between  the  Governments  of  the 
United  States  and  Sri  Lanka,  agreement 
was  reached  to  further  amend  their 
Bilateral  Cotton.  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  May  10. 
1983.  as  amended.  The  two  governments 
agreed  to  establish  a  specific  limit  for 
cotton  and  man-made  fiber  coveralls, 
designated  as  Categories  359-C/659-C, 


produced  or  manufactured  in  Sri  Lanka 
and  exported  to  the  United  States  during 
the  twelve-month  period  which  began 
on  June  1, 1987.  and  extends  through 
May  31. 1988.  The  United  States 
Government  has  decided  to  control 
imports  of  Categories  359-C/659-C  at 
the  designated  level, 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983.  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
November  30, 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  July  31, 1988; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
August  10, 1983,  as  amended,  between  the 
Governments  of  the  United  States  and  Sri 
Lanka;  and  in  accordance  with  the  provisions 
of  Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  December  4, 1987,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile  products 
in  Categories  359-C/659-C  >,  produced  or 
manufactured  in  Sri  Lanka  and  exported 
during  the  twelve-month  period  which  began 
on  June  1, 1987  and  extends  through  May  31. 
1988,  in  excess  of  1,400,000  pounds  '. 


'  In  Category  359-C,  only  TSUSA  numbers 
381.0822.  381.0510.  384.0926  and  384.5222.  In 
Category  659-C.  only  TSUSA  numbers  381.3325, 
381.9805.  384.2205.  384.2530.  384.8606.  384.8607  and 
384.9310. 

*  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  May  31, 1987. 


Textile  products  in  Categories  359-C/659-C 
which  have  been  exported  to  the  United 
States  prior  to  June  1, 1987  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  359-C/659-C 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  533(a)(1). 

Sincerely. 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  87-27784  Filed  12-2-87;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Draft  Supplement 
to  the  McNary  Dam  Final 
Environmental  Impact  Statement  for 
an  Improved  Smolt  Collection  and 
Transportation  Project  on  the 
Columbia  River,  OR 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  intent  to  prepare  a 
FEIS  Supplement, 

SUMMARY:  1.  In  conjunction  with  other 
Snake  and  Columbia  River  reservoirs, 
the  McNary  Reservoir  provides  slack- 
water  navigation  from  the  Pacific  Ocean 
to  Lewiston,  Idaho,  providing  Idaho  with 
its  only  water  access  to  ocean 
commerce.  The  McNary  project  also 
provides  power  generation,  fish  and 
wildlife  habitat,  recreational 
opportunities,  and  food  control. 

2.  The  holding  facilities  for  juvenile 
anadromous  fish  at  McNary  Dam  are 
presently  nearing  capacity.  Planned 
improvements  and  future  expansion  or 
the  andromous  fish  runs  are  expected  to 
soon  require  significantly  greater 
holding  capacity.  The  Walla  Walla 
District  is  conducting  a  feasibility  study 
to  evaluate  present  and  future 
requirements  for  the  juvenile  fish 
facilities  at  McNary  Dam  and  to  select 
an  overall  plan  of  development  that  best 
meets  the  needs  and  operational 
requirements  of  the  project. 


45990 


Federal  Register  /  Vol.  52.  No.  232  /  Thursday.  December  3.  1987  /  Notices 


3.  We  have  estimated  that  between  14 
and  27  raceways  will  be  required  to 
meet  future  projected  numbers  of 
juvenile  spring  chinook  migrants 
collected  at  McNary  project,  and  11 
raceways  for  fall  chinook.  We  will 
transport  approximately  24  million 
smoits  from  Mcnary  Dam  to  below 
Bonneville  Dam.  Our  program 
commitment  to  provide  the  best 
conditions  for  fish  handling,  collection, 
and  transport  can  be  achieved  with  this 
design  capacity.  We  plan  to  provide  for 
smolt  survival  past  each  project. 

4.  Alternatives  to  be  investigated 
include: 

A — Oregon  Raceway  Sites 
B — Raceway  on  McNary  Dam 
C — No  Action 

5.  Significant  issues  to  be  addressed 
in  the  draft  supplement  include  effects 
of  the  alternatives  on  water  quality, 
wildlife,  fisheries,  including  anadromous 
fish,  endangered  species,  cultural 
resources,  and  socioeconomics.  The 
project  will  be  reviewed  under  all 
applicable  Federal,  state,  and  local 
statutes. 

6.  Affected  Federal,  state,  and  local 
agencies,  affected  Indian  Nations,  and 
other  interested  organizations  and 
parties  are  invited  to  participate  in 
scoping  for  the  draft  supplement.  A 
formal  scoping  meeting  is  not  planned; 
however,  comments  should  be  directed 
to  the  address  given  below. 

7.  The  draft  supplement  should  be 
available  in  or  about  April  1988. 
ADDRESS:  Comments  concerning  the 
project  and  DEIS  should  be  addressed  to 
Chief,  Environmental  Resources  Branch, 
Department  of  the  Army,  Walla  Walla 
District,  Corps  of  Engineers,  Walla 
Walla,  Washington  99362-9265. 
Conunents  or  questions  can  be 
telephoned  to  W.E.  McDonald,  500-522- 
6627  or  FTS  434-6627. 
lame*  B.  Royce, 
Colonel.  Corps  ofEnginers, 
District  Engineer.  ' 
IFR  Doc.  87-27718  Filed  12-2-B7:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement; 
European  Atomic  Energy  Community 
and  Sweden 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 


the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Sweden 
concerning  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer  RTD/EU(SW)-75. 
for  the  transfer  from  AB  ASEA-ATOM, 
Sweden  to  Belgonucleaire,  Dessel, 
Belgium,  of  95  kilograms  of  natural 
uranium  and  200  kilograms  of  uranium 
enriched  to  approximately  2.94  percent 
in  the  isotope  uraniuoi-235  for 
fabrication  of  mixed  uranium-plutonium 
fuel  elements  for  use  by  Kemkraftwerk 
Brunsbuttel,  and  the  Federal  Republic  of 
Germany. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Date:  November  27, 1987. 
George  I.  Bradley,  Jr. 
Principal  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 
[FR  Doc.  87-27825  Filed  12-2-87;  2:30  pmj 
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Proposed  Sutmequent  Arrangement; 
European  Atomic  Energy  Community 
and  Japan 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160)  notice  is  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  lapan  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  the  reprocessing  of 
U.S.-supplied  fuel  at  the  Tokai 
reprocessing  facility  in  Japan.  This 
subsequent  arrangement  would  extend 
the  U.S.-Japan  Joint  Determination  that 
safeguards  may  be  effectively  applied  to 
the  reprocessing  at  the  Tokai  facility  of 
U.S.  supplied  fuel,  from  December  31, 
1987  to  December  31, 1988. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 


it  has  been  determined  that  the  approval 
of  this  subsequent  arrangement  will  not 
be  inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  fifteen  days  of 
continuous  session  of  the  Congress, 
beginning  the  day  after  the  date  on 
which  the  reports  required  by  section 
131  of  the  Atomic  Energy  Act  of  1954.  as 
amended  (42  U.S.C.  2180),  are  submitted 
to  the  Committee  on  Foreign  Affairs  of 
the  House  of  Representatives  and  the 
Committee  on  Foreign  Relations  of  the 
Senate.  The  two  time  periods  referred  to 
above  shall  run  concurrently. 

For  the  Department  of  Energy. 

Date:  November  27, 1987. 
George ).  Bradley,  |r., 
Principal  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 
[FR  Doc.  87-27828  Filed  12-2-87;  2:30  pmJ 
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Assistant  Secretary  for  fntemational 
Affairs  and  Energy  Emergencies; 
Proposed  Sut>8equent  Arrangement; 
Switzerfand  and  European  Atomic 
Energy  Community 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
.  II  S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Switzerland  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Additional  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community  (EURATOMl 
concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer 

RTD/EU(SD)-67,  for  the  transfer  of  27.91 
kilograms  of  uraniun,  containing  359 
grams  of  uranium-235  and  257  grams  of 
plutonium  in  PWR  fuel  rods  from  the 
Swiss  Federal  Office  of  Energy  for 
Gosgen-Daniken  AG,  Switzerland  to 
Kraftwerk  Union,  Karlstein,  the  Federal 
Republic  of  Germany  for  destructive 
post-irradiation  examination. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 
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The  subsequent  arrangement  will  take 
effect  no  sooner  than  fifteen  days  after 
the  date  of  publication  of  this  notice. 

For  the  Department  of  Enei:gy. 
Date:  Nov«flibef  27, 1987. 
Geac^e  |.  Bradley,  |r.. 

Principal  Deputy  Assistant  Secretory  for 

International  Affairs  and  Energy 

Emergencies. 

(FR  Doc.  87-27827  Filed  ia-2-«7;  230  pm) 
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Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER88-109-000  et  al.] 

Commonwealth  Edison  Co.  et  al.; 
Electric  Rate  and  Corporate 
Regulation  Filings 

Noveniber  25, 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Commonwealth  Edison  Company 

[Docket  No.  ER8B-lO0-a)O] 

Take  notice  that  on  November  19i, 
1987,  Conunoawealth  Edison  Company 
(Edison]  tendered  for  filing  a  Letter 
Agreement  dated  October  1, 1987 
between  Edison  and  Wisconsin  Public 
Power.  Inc.  System  (WPH). 

The  Letter  Agreement  provides  for 
Edison  to  make  General  Purpose  Energy 
available  to  WPPI  at  times  and  in 
quantities  as  mutually  agreed  upon. 
Edison  requests  expedited  consideration 
of  the  Cling  and  an  elective  date 
coincident  with  the  Commission's  order 
accepting  the  rate  for  Hling.  Accordingly. 
Edison  requests  weiiver  of  the 
Commission's  notice  requirements,  to 
the  extent  necessary. 

Copies  of  this  filing  were  served  apon 
WPPI,  the  Illinois  Commerce 
Commission  and  the  Public  Service 
Commission  of  Wisconsin. 

ComnTent  date:  December  10, 1SC7,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

2.  Duke  Power  Company 

[Docket  No.  ER88-111-000) 

Take  notice  that  on  November  20, 
1987.  Duke  Power  Company  (Duke) 
tendered  for  filing  a  revision  to  its 
Contract  with  the  United  States  of 
America,  Department  of  Energy,  acting 
by  and  through  the  Southeastern  Power 
Administration  (SEPA).  The  revision  i» 
in  the  form  of  a  Letter  Agreement  dated 
November  11. 1987  and  designated  as 
"Supplemental  Agreement  No.  2  to 
Contract  No.  89-^)0-1501-770."  It 
provides  for  Duke  to  sell  replacement 
energy,  if  available,  to  meet  minimum 
declarations  'uiable  to  be  supplied  by 


SEPA  Proiects.  The  term  of  the 
Agreement  is  from  November  7. 1987 
until  such  Ume  as  SEPA  no  longer 
require*  such  energy  but.  in  any  event 
no  later  than  January  1. 1969. 

Because  of  the  emergency  nature  of 
this  service.  Duke  requests  an  effective 
date  erf  November  7, 1987. 

Copies  of  this  filing  were  served  on 
SEPA.  the  North  Carolina  Utilities 
Commission,  and  the  South  Carolina 
Public  Service  Commission. 

Comment  date:  December  10, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Kansas  City  Power  ft  Light  Company 

[Docket  No.  ER88-113-000] 

Take  rtotice  that  on  November  20. 
1987.  Kansas  City  Power  &  Light 
Company  (KCPL)  tendered  for  filing  an 
Interchange  Agreement  dated 
September  27. 1987.  between  KCPL  and 
Kansas  Electric  Power  Cooperative,  Inc. 
(KEPCo).  KCPL  requests  an  effective 
date  of  September  27, 1987.  KEPCo  has 
requested  that  KCPL  provide  System 
Energy  during  the  Wolf  Creek 
Generating  Staticm  outages. 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Agreement  are  KCPL's  rates  and  charges 
based  for  similar  service  under 
schedules  previously  accepted  for  filing 
by  the  Federal  Energy  Regulatory 
Commission. 

Comment  date:  December  10, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  rrotice. 

4.  Orange  and  Roddand  Utilities,  Inc. 

[Docket  Na  ERa8-112-0a0l 

Take  notice  that  on  November  20. 
1987,  Orange  and  Rockland  Utilities.  Inc. 
(Orange  and  Rockland)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  initial  rate  schedule  for  the  purchase 
of  electric  capacity  and  associated 
incidental  energy. 

The  proposed  rate  schedule  would 
become  effective  (available  to  seller)  as 
of  January  2a  1968.  Under  this  rate 
schedule  Orange  and  Rockland  would 
purchase  up  to  an  aggregate  of  50  mW  of 
capacity  and  associated  energy  from 
certain  independent  power  producers. 
Potential  sellers  are  industrial  and 
commercial  customers  that  already  have 
installed  electric  generating  equipment 
on  site.  The  capacity  provided  by 
potential  sellers  under  this  rate  schedule 
would  be  available  to  Orange  and 
Rockland  at  its  request  on  ten  occasions 
for  a  maximum  of  ten  hours  per 
occasion  for  the  four-month  period  from 
June  1  through  September  30i  Sellers 
would  be  able  to  sign  contracts  with 


durations  of  one.  three  or  five  years.  The 
proposed  rate  schedule  would  not  be 
available  to  utilities  or  to  qualifying 
facilities  under  the  Public  Utility 
Regulatory  Policies  Act  of  197a 

Orange  and  Rockland  believes  that 
the  proposed  rate  schedule  will  permit  it 
to  utilize  existing  generating  capacity 
which  would  otherwise  remain  idle  to 
meet  its  peak  load  in  an  economically 
efficient  manner,  and  to  poetpooe  costly 
capacity  additions  now  plaiuied  for  mid- 
1990s. 

Comment  date:  December  10, 1987,  in 
accordaiKe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Otter  Tail  Power  Company 

(Docket  No.  ER88-110-000| 

Take  notice  that  on  November  19, 
1987,  Otter  Tail  Power  Company  (OTP) 
tendered  for  filing  a  revised  rate 
schedule  for  partial  requirements 
electric  service  and  firm  wheeling 
electric  service  to  its  FERC  electric 
tariff — Original  Volume  No.  4,  in 
voluntary  compliance  with  the  Federal 
Energy  Regulatory  Commission  (FERC) 
simplified  filing  procedure  to  allow 
Public  Utilities  to  adjust  rates  to  reflect 
changes  in  taxes  as  a  result  of  the  Tax 
Reform  Act  of  1986.  OTP  requests  the 
Cmnmission  permit  the  proposed  filing 
to  become  effective  retroactive  to  July  1, 
1987.  The  proposed  changes  would 
decrease  OTFs  revenue  from  affected 
customers,  by  approximately  $64,000 
based  on  12  months  ending  June  30. 
1987. 

OTP  states  that  copies  of  the  rate 
changes  and  billing  comparisons  were 
mailed  to  affected  municipal  and 
governmental  customers.  Copies  of  this 
filing  have  been  mailed  to  the 
jurisdictional  commissions. 

Comment  date:  December  la  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Captiol  Street  NE.  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  l>e 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  niake 
protestants  parties  to  the  proceeding. 
Any  [>erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Acting  Secretary. 

|FR  Doc.  87-27761  Filed  12-2-87:  8:45  dm] 
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I  Docket  Nos.  ES88-17-000  et  al.]      I 

UtiliCorp  United,  Inc^  et  al^  Electric 
Rate  and  Corporate  Regulation  Filings 

November  27. 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  UtiliCorp  United  Inc.  j 
(Docket  No.  ES88-17-0001 

Take  notice  that  on  November  19, 
1987.  UtiliCorp  United  Inc.  (Applicant) 
filed  an  application  seeking  an  order 
under  section  204(a)  of  the  Federal 
Power  Act  authorizing  the  Applicant  to 
issue  a  corporate  guaranty  in  support  of 
Series  D,  Secured  Debentures  in  an 
amount  of  $15,000,000  (Cdn)  to  be  issued 
by  West  Kootenay  Power  and  Light 
Company.  Limited  (WKP&L)  and  for 
exemption  from  competitive  bidding  and 
negotiated  placement  requirements. 
WKP&L  is  a  wholly-owned  subsidiary  of 
UtiliCorp  British  Columbia  Ltd.,  which 
in  turn  is  a  wholly  owned  subsidiary  of 
Applicant. 

Comment  date:  December  10. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Maine  Electric  Power  Company,  Inc. 

(Docket  No.  £588-15-000] 

Take  notice  that  on  November  12, 
1987,  Maine  Electric  Power  Company. 
Inc.  tendered  for  filing  an  Application 
pursuant  to  section  204  of  the  Federal 
Power  Act.  seeking  authority  to  issue 
and  renew  on  or  before  December  31, 
1989,  Bank  Notes  and  Commercial  Paper 
maturing  one  year  or  less  after  the  date 
of  issuance  in  an  aggregate  face  amount 
not  exceeding  $15,000,000  at  any  time. 

Comment  date:  December  10, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northern  Indiana  Public  Service 
Company 


(Docket  No.  ER88-114-<X)01 

Take  notice  that  on  November  23, 
1987,  Northern  Indiana  Public  Service 
Company  (NIPSCO)  tendered  for  filing 
Seventh  Revised  Sheet  No.  3  to  its  FERC 
Electric  Service  Tariff — Fourth  Revised 
Volume  No.  1  which  has  been  revised  to 
include  an  additional  delivery  point  for 
Wabash  Valley  Power  Association  at 
Steuben  County  Rural  Electric 
Membership  Corporation.  Northern 


Indiana  Public  Service  Company  also 
tendered  for  filing  the  following: 

Exhibit  A.  Fifth  Supplemental 
Agreement  dated  October  15, 1987,  to 
the  Interconnection  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  the  Wabash  Valley  Power 
Association,  Inc.,  dated  April  16. 1984. 
covering  the  establishment  of  a  new 
delivery  point  located  in  the  SEVi  of  the 
NEV4  of  Sec.  5.  T34N  R13E.  in  Grant 
Township.  DeKalb  County,  Indiana. 

An  Agreement  dated  October  19. 1987, 
between  said  parties  to  provide  for  the 
financial  participation  of  the  Wabash 
Valley  Power  Association  in  the 
construction  of  the  69KV  line  to  the  new 
delivery  point. 

Copies  of  this  filing  were  served  upon 
all  customers  receiving  electric  service 
under NIPSCOs  FERC  Electric  Service 
Tariff— Fourth  Revised  Volume  No.  1  • 
and  the  Indiana  Utility  Regulatory 
Commission. 

NIPSCO  requests  an  effective  date  of 
December  15, 1987  for  Exhibit  A  and, 
therefore,  requests  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  December  14, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

4.  Kansas  Power  and  Light  Company 

(Docket  No.  ER88-115-000| 

Take  notice  that  on  November  23, 
1987,  Kansas  Power  and  Light  Company 
(KPL)  tendered  for  filing  a  newly 
executed  renewal  contract  dated 
October  27. 1987,  with  the  City  of  Alma, 
Alma.  Kansas  for  wholesale  service  to 
that  community.  KPL  slates  that  this 
contract  permits  the  City  of  Alma  to 
receive  service  under  rate  schedule 
WSM-12/83  designated  Supplement  No. 
8  to  R.S.  FERC  No.  197.  The  proposed 
effective  date  is  February  1, 1988.  The 
proposed  contract  change  provides 
essentially  for  the  ten  year  extension  of 
the  original  terms  of  the  presently 
approved  contract.  In  addition.  KPL 
states  that  copies  of  the  contract  have 
been  mailed  to  the  City  of  Alma  and  the 
State  Corporation  Commission. 

Comment  date:  December  14. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Kansas  Power  and  Light  Company 
(Docket  No.  ER86-116-000) 

Take  notice  that  on  November  23. 
1987.  Kansas  Power  and  Light  Company 
(KPL)  tendered  for  filing  a  newly 
executed  renewal  contract  dated 
November  2. 1987.  with  the  City  of 
Vermillion.  Vermillion.  Kansas  for 
wholesale  service  to  that  community. 
KPL  states  that  this  contract  permits  the 
City  of  Vermillion  to  receive  service 


under  rate  schedule  WSM-12/83 
designated  Supplement  No.  8  to  R.S. 
FERC  No.  196.  The  proposed  effective 
dale  is  February  1. 1988.  The  proposed 
contract  change  provides  essentially  for 
the  ten  year  extension  of  the  original 
terms  of  the  presently  approved 
contract.  In  addition.  KPL  stales  that 
copies  of  the  contract  have  been  mailed 
to  the  City  of  Vermillion  and  the  Stale 
Corporation  Commission. 

Comment  date:  December  14. 1987.  in 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice. 

6.  Central  Maine  Power  Company 

[Docket  No.  ES88-13-000J 

Take  notice  that  on  Norvember  16. 
1987  Central  Maine  Power  Company 
tendered  for  filing  an  Application 
pursuant  to  section  204  of  the  Federal 
Power  Act.  seeking  authority  to  issue 
and  renew  on  or  before  December  31. 
1989.  Bank  Notes  and  Commercial  Paper 
maturing  one  year  or  less  after  the  date 
of  issuance  in  an  aggregate  face  amount 
not  exceeding  $15,000,000  al  any  lime. 

Comment  date:  December  10. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanls  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Casheli. 
Acting  Secretary. 
(FR  Doc.  87-27762  Filed  12-2-87:  8:45  am] 

BILLING  CODE  6717-01-M 


1.  Northwest  PipcKne  Corporation 

(Docket  No.  CP88-67-000] 

Take  notice  that  on  November  9. 1987, 
Northwest  Pipeline  Corporation 
(Northwest),  P.O.  Box  8900,  Salt  Lake 
City,  Utah  84108-0900  filed  in  Docket 
No.  CP88-67-000  a  request  pursuant  to 
§  157.205ib}  of  the  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  certain  natural 
gaa  facilities  and  to  reallocate  volumes 
of  gas  to  facilitate  sale  and  deliveries  of 
natural  gas  to  Cascade  Natural  Gas 
C()mpany  (Cascade),  an  existing 
customer  of  Northwest's,  under  the 
certificate  issued  in  Docket  No.  CPa2-- 
433-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  with  the  Commission 
and  open  to  puUic  inspectioa. 

Northwest  indicates  that  contingent 
upon  the  execution  of  a  service  contract 
between  Cascade  and  Ash  Grove 
Cement  West,  Inc.  (Ash  Grove),  it 
proposes  to  construct  and  operate  a  new 
meter  station,  the  Durkee  Meter  Station, 
in  Section  10  or  11,  Township  12  South. 
Range  43  East  in  Baker  County,  Oregtm. 
Northwest  prt^wses  to  sell  up  to  84,000 
therms  of  natural  gas  per  day  to 
Cascade  under  Rate  Scfaeduie  ODL-1  by 
utilizing  existing  quantities  of  natural 
gas  heretofore  authorized  for  sale  and 
delivery  to  Cascade  at  the  Green  Circle 
Farm  Meter  Station  (Benton  County. 
Washington),  the  Longview-Kelso  Meter 
Station  (Cowlitz  County,  Washington) 
and  the  Toppenish,  ZiUah.  Granger  and 
Wapato  Meter  Station  (Yakima  County. 
Washington).  The  reallocated  maximum 
daily  delivery  quantity  (MDDQ)  which 
Northwest  proposes  to  provide  at  the 
affected  meter  stations  is  set  forth 
below: 


SMion 

Enstina 
MOOO 
(IhWKS) 

Pto- 
pOMd 
MDOO 
flhwne) 

Green  Qfde  Farm 

6M0 

423.000 

VHMD 

0 

0 

Longview-Kelso 

384.000 
95.600 
84.000 

Toppanih.  ZNMi.  Gnngv.  an*  VMayMo.. 
Oufliee 

Total _ 

563.600 

563,600 

(Docket  Nos.  CP88-67-000  et  al.] 

Northwest  Pipeline  Corporation  et  al.; 
Natural  Gas  Certificate  Filings 

November  25, 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


Northwest  states  that  Cascade 
proposes  to  utilize  the  volumes 
reallocated  to  Durkee  for  system  supply 
to  serve  Ash  Grove. 

Northwest  estimates  that  the  total 
cost  of  the  proposed  meter  station 
would  be  approximately  $S4,50a 
Northwest  indicates  that  Cascade  has 
agreed  to  reimburse  it  for  all  direct 
construction  costs  associated  with  the 
construction  of  the  proposed  facih'ties, 
excluding  any  Northwest  labor  charges. 

Northwest  states  that  it  does  not 
propose  to  increase  the  total  daily 


contract  quantity  of  natural  gas  it  is 
authorized  to  deliver  to  Cascade,  and 
that  the  prt^>osed  reallocation  of  service 
would  have  a  minor  impact  on 
Northwest's  annual  and  peak  day 
deliveries.  Northwest  further  states  that 
the  establishment  of  the  proposed  new 
delivery  point  is  not  prohibited  by  the 
aforementioned  rate  schedule,  and  that 
Northwest  has  sufficient  capacity  to 
accomplish  the  deliveries  at  the 
proposed  new  delivery  point  without 
detriment  or  disadvantage  to  any  of  its 
other  customers. 

Comment  date:  January  It,  1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notica 

2.  Eastern  Sbofe  Natural  Gas  Company 

[Docket  No.  CPa8-64-0001 

Take  notice  that  on  October  16, 1987, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore).  Post  Office  Box  615. 
Dover,  Delaware  1990J-0615.  filed  in 
Docket  No.  CP88-64-000  a  request 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  abandon 
certain  services  under  the  authorization 
issued  in  Docket  No.  CP83-40-00a  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Eastern  Shore  proposes  to  abandon 
firm  sales  service  and  intemiptible 
transportation  service  to  the  Texaco 
Refining  and  Marketing  Company 
(Texaco)  refinery  and  methanol  plant 
facilities  located  at  Delaware  City. 
Delaware.  Eastern  Shore  states  that  the 
initial  firm  direct  sales  service  was  to 
serve  Tidewater  Oil  Company  by 
Commission  order  issued  on  November 
29, 1957,  in  Docket  No.  G-12200  which 
was  subsequently  succeeded,  first  by 
Getty  Oil  Company  and  then  by  Texaco. 
Eastern  Shore  states  that  it  is  currently 
authorized  to  provide  up  to  3,700  Mcf 
per  day  of  firm  sales  service  to  Texaco. 
Eastern  Shore  indicates  that  although 
the  primary  term  of  Texaco's  firm  sales 
contract  wdll  expire  on  January  3, 1988. 
the  parties  have  agreed  to  a  3-month 
extension  of  time  to  April  2, 1988. 
Therefore,  Eastern  Shore  proposes  to 
abandon  the  firm  sales  service  upon  the 
expiration  of  the  extended  contract  on 
April  3, 198a  Eastern  Shore  states  that 
the  abandoiunent  of  this  firm  sales 
service  would  not  require  abandonment 
of  facilities  or  of  service  to  any  other 
customer  of  Eastern  Shore. 

Eastern  Shore  states  that  tbe 
intemiptible  transportation  service  to  be 
abandoned  was  provided  to  Texaco  at 
its  methanol  plant  in  Delaware  City. 
Delaware  from  May  1985  to  November 
1986.  Since  the  mentanol  plant  was 


closed  indefmitely  in  December  1988, 
and  is  not  expected  to  resume 
operational  status  within  the 
foreseeable  future,  the  inferruplible 
transportation  agreement  ur»der  which 
the  service  to  Texaco  was  provided  has 
been  terminated  effective  October  31. 
1987.  it  is  stated.  Eastern  Shore  indicates 
that  should  Texaco  decide  to  resume 
operations  at  the  methanol  plant, 
Texaco  understands  that  Eastern  Shore 
would  be  unable  to  provide  interruptrble 
transportation  service  unless  it  requests 
and  is  granted  authority  to  provide  such 
service. 

Comment  date:  January  11. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Texas  Eastern  Transmission 
Corporation 

(Docket  No.  CP88-95-000) 

Take  notice  that  on  November  24, 
1987.  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  P.O.  Box 
2521.  Houston.  Texas  77252,  filed  in 
Docket  No.  CP88-95-000  a  request 
pursuant  to  S  157.205  of  the 
Commissioner's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authority  to  add  a  new  sales  deUvery 
point  M&R  Station  No.  2597,  to  its 
existing  rate  schedule  SGS  service 
agreement  with  Arkansas-Louisiana  Gas 
Company  (ArkIa),  under  the  certificate 
issued  in  Docket  Na  CP82— 535-OOa 
pursuant  to  section  7  of  tbe  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

It  is  stated  that  Texas  Eastern  seeks 
authorization  to  add  a  new  sales 
delivery  point  with  Arkla  at  M*R 
Station  No.  2597.  The  proposed  new 
point  of  delivery  to  Arkla  is  an  existing 
point  of  interconnection  between  the 
system  of  Texas  Eastern  and  Arkla  at 
M&R  Station  No.  2597  near  McRae  in 
White  County,  Arkansas.  It  is  further 
stated  that  this  interconnection  served 
as  a  transportation  dehvery  point 
pursuant  to  section  311  of  the  Natural 
Gas  Policy  Act  and  was  constructed 
pursuant  to  §  284.3(c)  of  the 
Commission's  Regulations.  It  is  asserted 
that  upon  receipt  of  Commission 
authorization,  "Texas  Eastern  would  sell 
and  deliver  gas  to  Arkla  at  the  new 
delivery  point  and  that  no  additional 
facilities  would  be  required  to  provide 
gas  ser\'ice  to  Arkla  at  M&R  Station  No. 
2597. 

It  is  stated  that  a  superceding  service 
agreement  is  being  executed  to  provide 
for  the  delivery  to  Arkla  of  quantities  of 
natural  gas  presently  certificated  for 
sale  under  "Texas  Eastern's  rate 
schedule  SGS  with  Arkla  which  would 
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establish  a  maximum  daily  delivery 
obligation  (MDDO)  of  650  dekalherms 
(dth)  of  natural  gas  per  day  for  M&R 
Station  No.  2597.  Texas  Eastern  asserts 
that  there  would  be  no  changes  in  the 
MDDO  at  the  other  existing  delivery 
points  in  the  superceding  Service 
Agreement,  nor  any  increase  in  the  total 
contract  quantities.  Texas  Eastern 
further  asserts  that  the  natural  gas 
quantities  delivered  to  Arkla  would  be 
utilized  as  general  system  supply  by 
Arkla. 

It  is  stated  that  the  addition  of  M&R 
Station  No.  2597  would  have  no  effect 
on  Texas  Eastern's  peak  day  or  annual 
deliveries.  It  is  averred  that  to  the  extent 
deliveries  are  made  at  M&R  Station  No. 
2597,  deliveries  may  be  reduced  at  the 
other  point  of  delivery  to  Arkla  on  a 
day-to-day  operational  basis.  Texas 
Eastern  asserts  that  the  total  contract 
quantities  deliverable  under  the  Service 
Agreement  would  not  be  changed. 

Texas  Eastern  states  that  natural  gas 
sales  to  Arkla  would  be  performed 
pursuant  it's  rate  schedule  SGS,  FERC 
Gas  Tariff,  Fjurth  Revised  Volume  No. 
1.  Texas  Eastern  avers  that  it's  existing 
tariff  does  not  prohibit  the  addition  of 
M&R  Station  No.  2597.  Texas  Eastern 
further  avers  that  the  proposal  would  be 
accomplished  without  detriment  or 
disadvantage  to  it's  other  customers. 

Comment  date:  January  11. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  87-27763  Filed  12-2-87;  8:45  am) 
BHJJN6  COOC  S717-01-M 


Oil  Pipeline;  Tentative  Valuation 

November  30, 1987. 

The  Federal  Energy  Regulatory 
Commission  by  order  issued  February 
10. 1978.  established  an  Oil  Pipeline 


Board  and  delegated  to  the  Board  its 
functions  with  respect  to  the  issuance  of 
valuation  reports  pursuant  to  section 
19a  of  the  Interstate  Commerce  Act. 

Notice  is  hereby  given  that  a  tentative 
valuation  is  under  consideration  for  the 
common  carrier  by  pipeline  listed 
below: 

1983  Annual  Report 

Valuation  Docket  No.  PV-1451-000 

Okie  Pipe  Line  Company,  P.O.  Box  2256. 

Wichita.  Kansas  67201 

On  or  before  January  8, 1988.  persons 
other  than  those  specifically  designated 
in  section  19a(h)  of  the  Interstate 
Commerce  Act  having  an  interest  in  this 
valuation  may  file,  pursuant  to  rule  214 
of  the  Federal  Energy  Regulatory 
Commission's  "Rules  of  Practice  and 
Procedure"  (18  CFR  385.214).  an  original 
and  three  copies  of  a  petition  for  leave 
to  intervene  in  this  proceeding. 

If  the  petition  for  leave  to  intervene  is 
granted  the  party  may  thus  come  within 
the  category  of  "additional  parties  as 
the  FERC  may  prescribe"  under  section 
19a(h)  of  the  Act.  thereby  enabling  it  to 
file  a  protest.  The  petition  to  intervene 
must  be  served  on  the  individual 
company  at  its  address  shown  above 
and  an  appropriate  certificate  of  service 
must  be  attached  to  the  petition.  Persons 
specifically  designated  in  section  19a(h] 
of  the  Act  need  not  file  a  petition;  they 
are  entitled  to  file  a  protest  as  a  matter 
of  right  under  the  statute. 
Francis  J.  Connor. 

Administrative  Officer.  Oil  Pipeline  Board 
[FR  Doc.  87-27764  Filed  12-2-87;  8:45  am] 

BILUNG  CODE  6717-01-M 

[Project  Nos.  9769-002  et  al.] 

Twin  Lakes  Associates,  Inc.,  et  al.; 
Surrender  of  Preliminary  Permits 

November  27, 1987. 

Take  notice  that  the  following 
preliminary  permits  have  been 
surrendered  effective  as  described  in 
Standard  Paragraph  I  at  the  end  of  this 
notice. 

1.  Twin  Lakes  Associates,  Inc. 

(Project  No.  9769-002] 

Take  notice  that  Twin  Lakes 
Associates.  Inc..  permittee  for  the 
proposed  Lost  Canyon  Project.  FERC 
No.  9796,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  9796 
was  issued  on  June  25. 1986,  and  would 
have  expired  on  May  31. 1989.  The 
project  would  have  been  located  on  Lost 
Canyon  Creek,  in  Chaffee  and  Lake 
Counties.  Colorado. 


The  permittee  filed  the  request  on 
April  7. 1987. 

2.  Twin  Lakes  Associates,  Inc. 

(Project  No.  9797-002] 

Take  notice  that  Twin  Lakes 
Associates.  Inc.,  permittee  for  the 
proposed  Flume  Creek  Project.  FERC 
No.  9797,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  9797 
was  issued  on  June  24. 1986.  and  would 
have  expired  on  May  31, 1989.  The 
project  would  have  been  located  on 
Cache  Creek  Ditch,  in  Lake  County. 
Colorado. 

The  permittee  filed  the  request  on 
April  7. 1987. 

3.  Twin  Lakes  Associates,  Inc. 

(Project  No.  9798-002] 

Take  notice  that  Twin  Lakes 
Associates,  Inc.,  permittee  for  the 
proposed  Boswell  Gulch  Project,  FERC 
No.  9798,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  9798 
was  issued  on  June  26. 1986.  and  would 
have  expired  on  May  31, 1989.  The 
project  would  have  been  located  on 
Boswell  Gulch,  in  Chaffee  and  Lake 
Counties,  Colorado. 

The  permittee  filed  the  request  on 
April  7, 1987. 

4.  Twin  Lakes  Associates,  Inc. 

[Project  No.  9800-002] 

Take  notice  that  Twin  Lakes 
Associates,  Inc..  permittee  for  the 
proposed  Oregon  Gulch  Project,  FERC 
No.  9800,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  9800 
was  issued  on  June  27. 1986.  and  would 
have  expired  on  May  31, 1989.  The 
project  would  have  been  located  on  Lost 
Canyon  Creek,  in  Chaffee  and  Lake 
Counties.  Colorado. 

The  permittee  filed  the  request  on 
April  7. 1987. 

5.  Twin  Lakes  Associates,  Inc. 

(Project  No.  9801-002] 

Take  notice  that  Twin  Lakes 
Associates.  Inc..  permittee  for  the 
proposed  Little  Willis  Gulch  Project. 
FERC  No.  9801.  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  9801 
was  issued  on  June  27, 1986.  and  would 
have  expired  on  May  31. 1989.  The 
project  would  have  been  located  on 
Little  Willis  Gulch,  in  Chaffee  and  Lake 
Counties.  Colorado. 

The  permittee  filed  the  request  on 
April  7. 1987. 
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6.  Twin  Lakes  Associates.  Inc. 

IProject  No.  9802-002] 

Take  notice  that  Twin  Lakes 
Associates.  Inc.,  permittee  for  the 
proposed  Willis  Gulch  Project,  FERC  No. 
9802,  has  requested  that  its  preliminary 
permit  be  terminated.  The  preliminary 
permit  for  Project  No.  9802  was  issued 
on  July  2, 1986.  and  would  have  expired 
on  June  30, 1989.  The  project  would  have 
been  located  on  Willis  Gulch  in  Chaffee 
and  Lake  Counties.  Colorado. 

The  permittee  filed  the  request  on 
April  7. 1987. 

Standard  Paragraph 

I.  The  preliminary  permit  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  87-27765  Filed  12-2-87;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  Nos.  OF88-63-000  et  al.} 

Cogenic  Energy  Systems,  Inc.,  et  al.; 
Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status  Certificate  Applications,  etc. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

November  25, 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Cogenic  Energy  Systems,  Inc. 

(Docket  No.  QF88-63-0001 

On  November  12. 1987,  Cogenic 
Energy  Systems  Inc.  (Applicant),  of  9929 
Hibert  Street.  Suite  A.  San  Diego. 
California  92131,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Cal 
Lutheran  Homes/Walnut  Manor  in 
Anaheim.  California.  The  facility  will 
consist  of  an  internal  combustion  engine 
generator  and  necessary  heat  recovery 
equipment.  Thermal  energy  in  the  form 
of  steam  will  be  used  for  domestic  hot 


water  heating.  The  electric  power 
production  capacity  of  the  facility  will 
be  135  kW.  The  primary  source  of 
energy  will  be  natural  gas.  Construction 
of  the  facility  will  begin  May  1, 1988  and 
will  go  into  service  on  or  about  July  1, 
1988. 

2.  Ultra  Cogen  Systems,  Incorporated 

I  Docket  No.  QF88-86-000] 

On  November  10, 1987,  Ultra  Cogen 
Systems,  Incorporated  (Applicant),  c/o 
Mr.  Robert  Zulandi.  of  12500  Fair  Lakes 
Circle.  Suite  260.  Fairfax.  Virginia  22033, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Hercules, 
Incorporated  plant  in  Covington, 
Virginia.  The  facility  will  consist  of  two 
steam  generators  and  an  extraction/ 
condensing  steam  turbine  generator. 
Thermal  energy  recovered  from  the 
facility  will  be  used  in  the  manufacture 
of  resins,  paper  chemicals,  and  organic 
peroxides.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  61,500  kW.  The  primary  source  of 
energy  will  be  coal.  Construction  of  the 
facility  will  begin  in  the  latter  part  of 
1988. 

3.  Ultra  Cogen  System,  Incorporated 

[Docket  No.  QF88-87-0001 

On  November  10, 1987.  Ultra  Cogen 
Systems,  Incorporated  (Applicant),  c/o 
Mr.  Robert  Zulandi,  of  12500  Fair  Lakes 
Circle.  Suite  260,  Fairfax.  Virginia  22033, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Georgia 
Bonded  Fibers,  Inc.  plant  in  Buena  Vista, 
Virginia.  The  facility  will  consist  of  two 
steam  generators  and  an  extraction/ 
condensing  steam  turbine  generator. 
Thermal  energy  recovered  from  the 
facility  in  the  form  of  steam  will  be  used 
in  the  manufacture  of  coated  and 
uncoated  fibers.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  61,500  kW.  The  primary  source  of 
energy  will  be  coal.  Construction  of  the 
facility  will  begin  in  the  latter  part  of 
1988. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  823 
North  Capitol  Street  NE..  Washingion. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  [18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  ihe 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pai  ty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
.■\cling  Secrplory. 
jFR  Doc.  87-27766  Filed  12-2-87;  8:45  urn] 

BILLING  CODE  6717-01-M 


I  Docket  Nos.  QF88-1081-001  et  al.  I 

Northeast  Energy  Associates  et  al.; 
Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status  Certificate  Applications,  etc. 

Comment  dote:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragr.Tph  E 
at  the  end  of  this  notice. 
November  27. 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Northeast  Energy  Associates 

I  Docket  No.  QF38-1 081-001) 

On  November  12. 1987.  Northeast 
Energy  Associates  (Applicant),  of 
Cohasset,  Massachusetts  submitted  for 
filing  an  application  for  recertification  of 
a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  Ihe 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  congeneralion 
facility  will  be  located  in  Bellingham. 
Massachusetts.  The  facility  as  originally 
filed  was  to  consist  of  three  combustion 
turbine-generators,  three  heat  recovery 
steam  generators,  and  three  extraciinn/ 
condensing  steam  turbine-generators. 
Steam  recovered  from  the  facility  vviil  be 
utilized  both  in  an  ammonia  absorption 
refrigeration  unit  to  provide  refrigerant 
for  the  Arctic  Circle  Cold  Storage 
Corporation's  cold/freezer  storage 
facility  and  by  Cove  Machinery  for 
steam  cleaning  and  winter  space 
heating.  The  primary  energy  source  for 
the  facility  will  be  natural  gas  or  oil.  Ihe 
net  electric  power  production  capn  ity 
of  the  facility  will  be  280  MW.  The 
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installation  of  the  facility  will  begin  in 
February  1988. 

By  order  issued  December  12, 1987, 
the  Director  of  Office  of  Electric  Power 
Regulation  granted  certification  of  the 
facility  as  a  cogeneration  facility  under 
Docket  No.  QF86-1061-000  (37  FERC 
I  62,202). 

The  recertification  is  requested  due  to 
change  in  the  design  and  the  net  electric 
power  production  capacity  of  the 
facility.  The  number  of  combustion 
turbines  and  heat  recovery  steam 
generators  have  decreased  to  two  each, 
and  the  number  of  steam  turbine 
generators  has  decreased  to  one.  The 
net  electric  power  production  capacity 
has  increased  to  300  MW.  All  other 
facility's  characteristics  remain 
unchanged. 

2.  Exxon  Company,  U.S.A.  Eastern 
Division 

IDocket  No.  QF88-82-000| 

On  November  9, 1987,  Exxon 
Company,  U.S.A..  (Applicant),  of  P.O. 
Box  61707,  New  Orleans,  Louisiana 
70161-1707  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Baton 
Rouge  Gas  Plant  in  Port  Allen,  West 
Baton  Rouge  Parish,  Louisiana.  The 
facility  will  consist  of  two  combustion 
turbines  driving  4000  HP  process  gas 
compressors,  a  supplementary  fired  heat 
recovery  steam  generator  and  a  back 
pressure  steam  turbine  generator  unit. 
The  heat  recovered  from  the  facility  will 
be  used  in  the  processing  of  natural  gas 
by  removing  ethane  and  heavier 
components  from  pipelined  natural  gas. 
The  electrical  power  production 
capacity  of  the  facility  will  be  900  kW. 
The  primary  energy  source  will  be 
natural  gas.  The  installation  of  the 
facility  commenced  in  April  1987. 

3.  Hanover  Regional  Solid  Waste 
Authority 

[Docket  No.  QF88-66-000J 

On  November  2, 1987.  Hanover 
Regional  Solid  Waste  Authority 
(Applicant),  of  44  Frederick  Street. 
Hanover,  Pennsylvania  17331  submitted 
for  filing  and  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filmg. 
The  small  power  production  facility 
will  be  located  in  York  County, 


Pennsylvania.  The  facility  will  consist  of 
a  biomass-fired  steam  generator  and  a 
multi-stage  condensing  steam  turbine 
generator.  The  net  electric  power 
production  capacity  will  be  5 
megawatts.  The  primary  energy  source 
will  be  biomass  in  the  form  of  municipal 
solid  waste.  Approximately  0.5  percent 
of  the  total  energy  input  during  any 
calendar  year  period  will  be  from  No.  2 
fuel  oil  which  will  be  used  for  start-up 
purposes. 

4.  Ref-Fuel  Corporation— Schenley 
Power  Project 

[Docket  No.  QF88-31-O0OJ 

On  October  19, 1987,  Ref-Fuel 
Corporation  (Applicant)  of  2601 
Pennsylvania.  Suite  746,  Philadelphia. 
Pennsylvania  19130  submitted  for  fihng 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
The  small  power  production  facility 
will  be  located  in  the  Village  of 
Schenley,  Armstrong  County, 
Pennsylvania.  The  facility  will  consist  of 
two  circulating  fluidized  bed  combustion 
boilers,  two  steam  turbine  generators, 
and  related  auxiliary  equipment. 
Applicant  states  that  the  primary  energy 
source  of  the  facility  will  be  "waste"  in 
the  form  of  bituminous  coal  refuse.  The 
net  electric  power  production  capacity 
of  the  facility  will  be  80  megawatts. 

5.  Rubenstein  Engineering,  P.C 

(Docket  No.  QF8S-3&-O001 

On  October  19. 1987,  Rubenstein 
Engineering,  P.C.  (Applicant)  of  Two 
Perm  Plaza.  Suite  1500,  New  York.  New 
York  10001  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  I  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  at  the  site  of  the  former 
U.S.  Department  of  Energy's  bi-gas  plant 
in  Homer  City.  Indiana  County. 
Pennsylvania.  The  facility  will  consist  of 
a  circulating  fluidized  bed  combustion 
boiler,  a  steam  turbine  generator,  and 
related  auxilary  equipment.  Applicant 
states  that  the  primary  energy  source  of 
the  facility  will  be  "waste"  in  the  form 
of  bituminous  coal  refuse.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  15  megawatts. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street  NW..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashetL 
Acting  Secretary. 
[PR  Doc.  87-27767  Filed  12-2-87;  8:45  am) 

BILLING  CODE  e717-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3297-91 

Reduced  Performance  Test  Frequency 
for  Deteimlning  Fluoride  Emissions 
From  the  Roof  Monitors  of  Alumax  of 
South  Carolina  In  ML  Holly,  SC 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notce. 

summary:  On  October  5, 1987,  EPA 
granted  a  reduced  performance  test 
frequency  for  determining  fluoride 
emissions  from  the  roof  monitors  of  the 
four  potroom  groups  at  Alumax  of  South 
Carolina  in  Mt.  Holly,  South  Carolina. 
Previously,  Alumax  was  required  to 
determine  fluoride  emissions  from  the 
roof  minitors  on  a  monthly  basis  as 
specified  in  40  CFR,  Part  60,  Subpart  S— 
Standards  of  Performance  for  Primary 
Aluminum  Reduction  Plants.  The 
reduced  testing  frequency,  essentially 
performing  a  fluoride  emission  test  once 
every  four  months  on  each  roof  monitor, 
was  granted  as  allowed  by  40  CFR 
60.8(b)(4)  because  the  probability  of 
exceeding  the  NSPS  standard  of  1.9 
pounds  of  fluoride  per  ton  of  aluminum 
was  determined  to  be  no  more  than 
1X10'  (based  on  seven  years  of  fluoride 
emission  test  data).  In  addition,  Alumax 
will  continue  to  maintain  records  on 
maintenance  and  operating  procedures 
in  order  to  assure  that  fluoride 
emissions  are  kept  to  a  minimum. 
ADDRESS:  Copies  of  material  submitted 
by  Alumax  of  South  Carolina  may  be 
examined  during  normal  business  hours 
at  the  following  addresses:  United 


States  Environmental  Protection 
Agency.  Region  IV-Air  Compliance 
Branch,  345  Courtland  Street,  NE., 
Atlanta.  Georgia  30365;  Bureau  of  Air 
Quality  Control.  South  Carolina 
Department  of  Health  and 
Environmental  Control,  2600  Bull  Street, 
Columbia,  South  Carolina  29201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  Reinermann,  Air  Compliance 
Branch,  EPA  Region  IV  at  the  above 
address  and  by  telephone  at  FTS  257- 
2904  or  (404)  347-2904. 

SUPPLEMENTARY  INFORMATION:  On 

December  11, 1986  (51  PR  44643),  EPA 
reported  the  results  of  the  review  of  the 
existing  standards  of  performance  for 
primary  aluminum  reduction  plants  (40 
CFR  Part  60,  Subpart  S).  Part  of  this 
report  addressed  the  testing 
requirements  and  suggested  that  if  a 
facility  demonstrated  a  low  probability 
of  exceeding  the  fluoride  emission 
standard  of  Subpart  S  and  instituted  an 
operation  and  maintenance  plan  to 
assure  continued  compliance,  then  a 
reduced  testing  frequency  could  be 
granted.  Alumax  submitted  a  document 
("Analysis  to  Support  a  Request  for 
Reduced  Performance  Test  Frequency 
for  Alumax  of  South  Carolina  Primary 
Aluminum  Plant",  March  25, 1987, 
Radian  Corporation)  through  the  State 
of  South  Carolina  to  support  their 
request  for  a  reduced  testing  frequency. 
The  document  evaluated  seven  years  of 
fluoride  emissions  data  which  supported 
the  claim  that  the  probability  of 
exceeding  the  fluoride  emission 
standard  of  Subpart  S  was  very  low.  In 
addition,  the  document  stated  that 
operation  and  maintenance  log  books 
will  continue  to  be  maintained  in  order 
to  assure  continuous  complaince  . 

Therefore.  EPA  granted  the  reduced 
testing  frequency  as  allowed  by  40  CFR 
60.8(b)(4).  The  reduced  testing  frequency 
allows  Alumax  to  perform  fluoride 
emission  testing  on  the  four  roof 
monitors  once  every  four  months.  In 
addition,  the  test  results  from  a  roof 
monitor  will  be  combined  with  the  most 
recent  test  result  from  the  primary 
control  device  associated  with  the 
tested  roof  monitor  and  the  combined 
test  result  wil  be  compared  to  emission 
parameters  for  that  potroom  group.  If  an 
exceedance  of  these  emission 
parameters  for  that  potroom  group.  If  an 
exeedance  of  these  emission  parameters 
occurs,  then  additional  testing  as 
specified  in  the  above  referenced 
document  will  be  mandatory. 

Authority:  42  U.S.C.  7411. 


Dated:  November  24, 1987. 
Charles  H.  Sutfln, 

Acting  Deputy  Regional  Administrator. 
|FR  Doc.  87-27781  Filed  12-2-87;  8:45  am] 

BrLLING  CODE  SS60-S0-M 

(OPTS-400009;  FRL-3298-1] 

Toxic  Chemical  Release  Reporting; 
Community  Right-to-Know;  Denial  of 
Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  denying  a  petition  to 
delete  three  metals  and  metal 
compounds  categories,  cobalt  and 
compounds,  manganese  and  compounds, 
and  nickel  and  compounds,  from  the  list 
of  toxic  chemicals  under  section  313  of 
Title  III  of  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986.  Section 
313(e)  allows  any  person  to  petition  the 
Agency  to  modify  the  list  of  toxic 
chemicals  for  which  toxic  chemical 
release  reporting  is  required. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director.  TSCA 
Assistance  Office  (TS-779).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-542,  401  M  St. 
SW.,  Washington,  DC  20460,  (202)  554- 
1411. 

SUPPLEMENTARY  INFORMATION: 
1.  Introduction 

A.  Statutory  Authority 

The  response  to  the  petition  is  issued 
under  section  313(e)(1)  of  Title  III  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (Pub.  L.  99- 
499,  "SARA"  or  "the  Act").  Title  III  of 
SARA  is  also  referred  to  as  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986. 

B.  Background 

1.  Toxic  chemical  release  reporting. 
Section  313  of  Title  III  requires  owners 
and  operators  of  certain  facilities  that 
manufacture,  process,  or  otherwise  use  a 
listed  toxic  chemical  to  report  annually 
their  release  of  such  chemicals  to  all 
environmental  media.  Only  facilities 
that  have  manufacturing  operations  (in 
Standard  Industrial  Classification  Codes 
20  through  39)  and  have  10  or  more  full- 
time  employees  must  report.  Such 
reports  are  to  be  sent  to  both  EPA  and 
the  State  in  which  the  facility  is  located, 
and  such  reports  will  be  made  available 
to  the  public  through  computer 
telecommunications  and  other  means. 

2.  Toxic  chemical  list  and  petitions. 
Section  313  establishes  an  initial  list  of 
"toxic  chemicals"  that  is  composed  of 


329  entries.  20  of  which  are  categories  of 
chemicals.  This  list  is  a  combination  of 
lists  of  chemicals  used  by  the  Slates  of 
Maryland  and  New  Jersey  for  release 
reporting  under  their  individual  right-lo- 
know  laws.  Section  313(d)  authorizes 
EPA  to  modify  by  rulemaking  the  list  of 
chemicals  covered  either  as  a  result  of 
EPA's  self-initiated  review  or  in 
response  to  petitions  under  section 
313(e). 

Section  313(e)(1)  provides  that  any 
person  may  petition  the  Agency  to  add 
chemicals  to  or  delete  chemicals  from 
the  list  of  toxic  chemicals.  EPA  issued  a 
statement  of  policy  and  guidance  in  the 
Federal  Register  of  February  4, 1987  (52 
FR  3479).  This  statement  provided 
guidance  to  potential  petitioners 
regarding  the  recommended  contents 
iind  formal  for  submitting  petitions.  In 
particular,  the  Agency  stated  that 
"  *  *  *  the  Agency's  individual 
decision  will  be  largely  based  on  the 
quality  and  quantity  of  information 
provided  by  the  petitioner"  and 
"  *   *  *  (tjhe  criteria  effects — cancer, 
for  example — specified  by  the  petitioner 
will  be  the  focus  of  EPA's  review  of  the 
chemical  in  question.  EPA  will  not  do  a 
broad-based  search  for  information  on 
all  criteria-related  effects  of  the 
chemical."  Thus,  EPA's  decisions  on 
individual  petitions  will  be  based 
primarily  on  the  evaluation  of  the 
chemical  as  it  relates  to  the  information 
provided  by  the  petitioner  on  specific 
criteria  effects. 

EPA  may  add  chemicals  to  the  list  if 
they  meet  any  one  of  the  three  toxicity 
criteria  (acute  human  health  effects, 
chronic  human  health  elfects,  or 
environmental  toxicity).  EPA  may  delete 
substances  only  if  they  fail  to  meet  all  of 
the  criteria. 

II.  Description  of  the  Petition 

The  Hall  Chemical  Company  has 
petitioned  the  Agency  to  delete  cobalt 
and  compounds,  manganese  and 
compounds,  and  nickel  and  compounds 
from  the  list  of  toxic  chemicals  (Ref.  1). 
EPA  received  the  petition  on  May  28. 
1987  and,  under  the  statutory  deadline, 
must  respond  by  November  24, 1987. 
The  petitioner  bases  the  petition  on  the 
fact  that  a  few  compounds  within  each 
of  these  categories  are  not  acutely  toxic 
to  humans. 

III.  EPA's  Review  of  Cobalt,  Manganese, 
and  Nickel  and  Their  Compounds 

A.  Chemistry  Profile 

1.  Focus  of  the  review.  The  petitionnr. 
Hall  Chemical  Company,  requested  that 
EPA  remove  these  broad-based 
chemical  categories  from  the  section  :J13 
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list  and  instead  list,  individually,  metal 
compounds  of  high  toxicity.  However, 
the  petitioner  did  not  identify  specific 
highly  toxic  compounds  for  listing,  did 
not  provide  a  methodology  for 
developing  a  suitable  (i.e.,  "highly 
toxic")  list,  or  proffer  a  comprehensive 
justification  for  delisting  specific 
chemicals.  Because  of  these  omissions, 
the  Agency  decided  to  review  each 
metal  and  its  compounds  as  a  category. 
The  Agency  has  chosen  compounds 
within  each  group  to  portray  the  types  of 
health  effects  associated  with  each 
category  of  metal  compounds.  i 

Z.  Definition  of  the  chemical  I 

categories.  The  proposed  reporting  rule 
for  section  313  (52  FR  21151)  provides 
brief  definitions  which  were  developed 
for  each  chemical  category  to  help 
clarify  the  scope  of  each  listing.  Cobalt, 
manganese,  and  nickel  are  listed      | 
separately  as  metals  subject  to  the   | 
reporting  requirements.  Each  metal  is 
also  identified  as  a  category  (e.g..  nickel 
compounds)  and  has  the  following 
definition  in  proposed  40  CFR  372.45: 
"includes  any  unique  chemical 
substance  that  contains  *  *  *  cobalt, 
manganese,  or  nickel  *  *  *  as  part  of 
that  Ciiemical's  infrastructure." 

These  categories  include  compound 
classes  such  as  metal  hydroxides  and 
oxides,  halides,  simple  and  hydrated 
salts,  organometallic  compounds, 
inorganic  complexes,  etc. 

B.  Toxicity  Evaluation 

Substances  on  the  list  of  toxic 
chemicals  are  evaluated  for  listing  or 
delisting  with  regard  to  human  health 
effects  (including  acute  effects,  cancer, 
teratogenic  effects,  developmental  and 
reproductive  toxicity,  neurotoxic  effects, 
heritable  genetic  mutations,  and  other 
chronic  health  effects)  and  i 

environmental  effects  (including       | 
considerations  of  acute  and  chronic 
toxicity,  persistence  in  the  environment, 
and  bioaccumulation). 

The  petitioner  has  not  provided  the 
Agency  with  any  competent  evidence 
that  would  allow  EPA  to  address  each 
category  in  terms  of  the  above  effects. 
The  only  data  provided  in  the  petition 
were  selected  acute  oral  toxicity  values 
for  nickel  and  cobalt  powder  and  for  a 
very  few  of  their  compounds. 

In  identifying  health  effects 
associated  with  each  chemical  category, 
the  Agency  reviewed  several  well- 
known  toxicity  texts,  its  own  health 
review  documents  on  nickel  and 
manganese,  and  studies  retrieved  from  a 
limited  search  of  the  published  literature 
(Ref.  2).  A  review  of  each  type  of  health 
effect  for  every  category  was  not 
conducted,  since  significant  areas  of 
toxicological  concern  were  identified  for 


each  metal  and  its  compounds.  Note 
that  only  the  most  important  effects 
identified  in  the  Agency's  evaluation  are 
discussed  in  the  summary  below.  While 
environmental  effects  associated  with 
all  three  chemical  categories  also  have 
the  potential  to  be  significant,  a  specific 
review  of  these  effects  was  not  deemed 
necessary  in  view  of  the  adverse  human 
health  effects  that  were  identified. 

1.  Cobalt  and  compounds.  Cobalt  was 
found  to  be  the  cause  of  severe  lesions 
in  cardiac  muscle  and  of  causing 
hypothyroidism  and  thyroid  hyperplasia 
in  excessive  drinkers  of  beer  to  which 
cobalt  sulfate  had  been  added  as  a  foam 
stabilizer  at  a  level  of  1  ppm.  The 
myocardiopathy  was  associated  with 
episodes  of  acute  heart  failure  that  was 
frequently  fatal.  Similar 
myocardiopathies  were  demonstrated  in 
rabbits  given  cobalt  chloride;  these  and 
other  data  provide  convincing  evidence 
that  cobah  was  the  causative  agent, 
although  alcohol  may  have  served  to 
potentiate  the  effect  of  cobalt  at  these 
low  concentrations.  In  addition  to  the 
thyroid  effects  observed  in  the  above 
individuals,  hypothyroidism  and  thyroid 
hyperplasia  have  been  reported  in 
patients  treated  with  cobalt  chloride  for 
anemia.  It  is  postulated  that  soluble 
cobaltous  ion  markedly  interferes  with 
the  update  of  iodine.  Epidemiologic 
studies  suggest  that  the  incidence  of 
goiter  (enlarged  thyroid)  is  higher  in 
regions  containing  increased  levels  of 
cobalt  in  water  and  soil. 

2.  Manganese  and  compounds.  The 
central  nervous  system  (CNS)  effects  of 
manganese  compounds  have  been 
known  for  a  long  time.  The  disorder, 
manganism,  has  been  described  in 
workers  in  industries  that  typically 
involve  exposure  to  manganese  oxide 
dust  or  manganese  fumes,  including  ore 
crushing  and  packing  dust  or  manganese 
fumes,  including  ore  crushing  and 
packing  mills,  in  ferroalloy  production, 
use  of  manganese  alloy  in  the  steel 
industry,  in  dry  cell  battery 
manufacture,  and  in  welding  rod 
manufacture.  Chronic  manganese 
poisoning  usually  evolves  through  two 
stages,  an  initial  maniacal  state  and  a 
chronic  stage  characterized  by 
parkinsonism,  dystonia,  and  cerebellar 
ataxia.  Regardless  of  the  onset 
symptoms,  once  the  chronic  stage  has 
developed,  the  neurologic  dysfunction  is 
irreversible.  The  full  clinical  picture  of 
chronic  manganese  poisoning  most  often 
occurs  at  exposures  to  levels  above  5 
mg/m'  for  periods  of  2  to  3  years,  but  it 
has  been  reported  to  occur  at  lower 
levels  or  after  only  a  few  months.  The 
spectrum  of  neurologic  dysfimction 
observed  in  chronic  manganese 
neurotoxicity  effects  in  humans  can  be 


reproduced,  in  part,  in  different  animal 
species,  including  rats,  rabbits,  and 
monkeys  (characteristic  CNS  signs  were 
produced  in  monkeys  exposed  to 
manganese  dioxide). 

3.  Nickel  and  compounds.  There  is 
evidence  both  in  humans  and  animals 
for  the  carcinogenicity  of  nickel,  at  least 
in  some  forms.  The  strongest  evidence 
of  a  human  cancer  risk  is  for  nickel 
refinery  dust  from  pyrometallurgical 
sulfide  nickel  matte  refineries,  which  is 
classified  as  a  Group  A  (known  human) 
carcinogen  under  the  Agency's 
Carcinogen  Assessment  Guidelines.  (51 
FR  33992).  The  fact  that  nickel 
subsulfide  is  a  major  component  of  this 
refinery  dust,  along  with  evidence  on 
this  particular  compound  from  animal 
and  in  vitro  studies,  is  sufficient  to 
conclude  that  nickel  subsulfide  is  also  in 
Group  A.  For  nickel  carbonyl,  there  is 
sufficient  evidence  from  animal  studies 
to  classify  it  as  a  group  B2  (probable 
human)  carcinogen. 

Some  biochemical  and  in  vitro 
toxicological  studies  indicate  that  nickel 
ion  is  the  potential  carcinogenic  form  of 
nickel  and  its  compounds.  If  this  is  true, 
all  nickel  compounds  might  be 
potentially  carcinogenic,  with  potency 
differences  being  related  to  their  ability 
to  enter  and  make  the  carcinogenic  form 
of  nickel  available  to  a  susceptible  cell. 

IV.  Summary  of  Technical  Review 

Only  the  most  significant  human 
health  effects  were  discussed  for  each 
metal  and  its  compounds;  these  are 
chronic  heart  and  thyroid  effects  for 
cobalt  and  compounds,  neurotoxic 
effects  for  manganese  and  compounds, 
and  carcinogenicity  for  nickel  and 
compounds.  Each  of  these  effects  is  of 
sufficient  concern  to  meet  the  criterial 
for  listing  as  toxic  chemicals.  Other 
toxic  effects  of  concern  (health  and 
envirormiental)  were  also  identified  for 
each  category  and  are  discussed  in  the 
hazard  analysis  prepared  in  response  to 
this  petition  (Ref.  2). 

V.  Explanation  of  Denial 

EPA  is  denying  the  petition  to  delete 
cobalt  and  compounds,  manganese  and 
compounds,  and  nickel  and  compounds 
from  the  list  of  toxic  chemicals  for  the 
following  reasons. 

The  basis  of  this  denial  is  that  for 
each  of  the  chemical  categories,  EPA 
finds  that  the  criteria  that  Congress  set 
out  in  section  313(d)  are  met.  EPA 
reviewed  the  information  provided  by 
the  petitioner  for  a  rationale  or  scheme 
for  distinguishing  those  compounds 
within  a  category  and  evaluated  existing 
Agency  data.  This  data  failed  to  provide 
an  evaluation  of  all  the  relevant  toxicity 


criteria  to  support  an  exclusion  from 
reporting  for  either  specific  chemicals 
within  a  category  or  an  entire  category. 

Based  on  this  analysis,  the  Agency 
does  not  believe  that  it  is  appropriate  to 
initiate  rulemaking  to  exclude  any  of  the 
metals  or  compounds  in  these  chemical 
categories. 

VI.  Administrative  Record 

The  record  supporting  this  denial  is 
contained  in  docket  control  number 
OPTS-400009.  All  documents,  including 
an  index  of  the  docket,  are  available  to 
the  pubUc  in  the  OTS  Reading  Room 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  Tti« 
OTS  Reading  Room  is  located  at  EPA 
Headquarters,  Rm.  NE-G004,  401  M  St. 
SW.,  Washington,  DC  20460. 

VII.  References 

(1)  Hall  Chemical  Company,  Petition 
for  Deletion  of  Cobalt  and  Compounds. 
Manganese  and  Compounds,  and  Nickel 
and  Compounds,  May  21, 1987. 

(2)  Randecker,  L.M.,  Hazard 
Assessment  of  Cobalt  and  Compounds, 
Nickel  and  Compounds,  and  Manganese 
and  Compounds.  USEPA.  Office  of 
Toxic  Substances,  Health  and 
Environmental  Review  Division.  1987. 

Dated:  Novemtter  24, 1967. 
Victor  J.  Kimm, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

[PR  Doc  87-27782  Filed  12-2-87;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  1694] 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Rulemaking 
Proceedings 

November  27. 1987. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rule  making  proceeding 
listed  in  this  Public  Notice  and 


published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
Room  239. 1919  M  Street,  NW.. 
Washington,  DC,  or  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service 
(202-857-3800).  Oppositions  to  these 
petitions  must  be  filed. 

See  §  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 
Subject: 

Establishment  of  a  Program  to 
Monitor  the  Impact  of  Joint  Board 
Decisions.  (CC  Docket  No.  87-339) 

Number  of  petitions  received:  1 

Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

|FR  Doc.  87-27747  Filed  12-^-87;  8:45  am) 
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[Report  No.  1692] 

Petitions  for  Reconsideration  and 
Applications  for  Review  of  Actions  in 
Rulemaking  Proceedings 

November  25. 1987. 

Petitions  for  reconsideration  and 
applications  for  review  have  been  filed 
in  the  Commission  rule  making 
proceeding  Usted  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  these  documents 
are  available  for  viewing  and  copying  in 
Room  239, 1919  M  Street  NW.. 
Washington,  DC,  or  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service 
(202-857-3800).  Oppositions  to  these 
petitions  and  applications  must  be  filed. 

See  §  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  witliin  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Amendment  of  §  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Cookesville  and  Spencer, 


Tennessee  and  Burkcsville. 
Kentucky) 
Number  of  petitions  received:  1 

Subject:  Amendment  of  S  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Hilton  Head  Island,  and 
BlufTton,  South  Carolina,  and 
Darien,  Georgia)  (MM  Docket  No. 
86-469,  RM's  5485.  5759,  5760  & 
5761) 
Number  of  petitions  received:  1 

Subject:  Amendment  of  §  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Mesquite,  Nevada)  (M.M 
Docket  No.  87-94,  RM-5584) 
Number  of  petitions  received:  1 

Subject:  Amendment  of  §  73.202(b), 
Table  of  Allotments.  FM  Broadcast 
Stations.  (Monterey,  Tennessee) 
(MM  Docket  No.  86-512.  RMs  5563 
&5862) 

Number  of  petitions  received:  1 
Federal  Communications  Commission. 
William  J.  Tricarico, 
Secretory. 
|FR  Doc.  87-27748  Filed  12-2-67;  8:45  am) 

BILLING  COM  (7t2-ei-M 

Executive  Resources  and  Perfonnartce 
Review  Board;  Appointment  of 
Memliers 

As  required  by  the  Civil  Service 
Reform  Act  of  1978  (Pub.  L.  95-454). 
Chairman  Dennis  R.  Patrick  has 
appointed  Ms.  Diane  S.  Killory,  Genera! 
Counsel,  to  the  Executive  Resources  and 
Performance  Review  Board. 

Federal  Communications  Commission. 

William ).  Tricarico. 

Secretary. 

[FR  Doc.  87-27749  Filed  12-2-87;  8:45  am| 
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Applications  for  Consolidated  Hearing; 
Silver  Broadcasting  Umited 
Partnership  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant 


A.  Siwof  BfOKicastng  IjfnilBtf  Psi  11101  sfRp.. 

B  D«niaim»  Manwn 

C  Ptiiltp  and  Anna  Okun. 


D  Abacus/tronde<juoit  Broadcasting „ 

E  Genesee  Broadcasting.  Inc _ 

F.  FM  Irondequoil  Liniled  Partneiship 

G.  Liberty  Pole  Commumcations  UnMed  Partnarst)f).... 

H  Bnan  D.  Wanwr  and  MaA  D.  Humphrav  d.b.a.  Brimafli  Broacasting . 

I.  Florence  J.  Manca _ _ ___ 

J.  Emmy  Hahn  Limilad  Partnership 


City  and  Stale 


irondequo*.  NV 

Irondequoil.  NV 

•rondequoit  NV 

lronde«)uoit.  MY . 


FHaNo. 


BPH-«61125MJ 

DOt  l-OCI  1?SMC 

BPM-861126MJ 

!  BPH-861126ML 

I  I 


•rondequoit.  NY !  BPH-e61126MR 

Irondequo*.  NY |  BPH-e6tt26MW 

kondequoit.  NY__ |  BPH-a61l26MX 

kondequoit  NV BPH-861126NA 

Irondequoit.  NY BPH-861126NB 

Irondequo*.  NY BPH-«6lt2eMS 


MM  Docket 
Na 


87-517 


46000 
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2.  Pursuant  to  47  U.S.C.  309(e),  the 
above  applications  have  been 
designated  for  hearing  in  a  consolidated 
proceeding  upon  the  issues  whose 
headings  are  set  forth  below.  The  text  of 
each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR 19347  (May  29, 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1(a).  Financial  Qualifications.  F 
1(b).  Misrepresentation.  F 


1(c).  Qualifications.  F 

2.  City  Coverage.  H 

3.  Air  Hazard.  H 

4.  Comparative.  A-I 

5.  Ultimate.  A-1 

3.  If  there  is  any  non-standardized 
issue(s]  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(8}  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 


contractor.  International  Transcription 

Services.  Inc..  2100  M  Street  NW.. 

Washington.  DC  20037.  (Telephone  (202) 

857-3800). 

W.  )an  Gay, 

Assistant  Chief.  Audio  Sen-ices  Division, 

Mass  Media  Bureau. 

|FR  Doc  87-27750  Filed  12-2-67:  8:45  am] 
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Applications  for  Consoiidated  Hearing; 
Timothy  Paul  Woodward  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant 


City/State 


File  No. 


Docket 
No. 


A  Titnothy  PaJ  Woodward 

B.  Yu  Hay-Kong,  d.b  a.  Ctwiesc  Radio  Semca.. 

C.  Mamala  Bay  Broadcasting 

D.  The  Pleudes  Group 

E.  K.A.R E- 


F.  Carmen  Ounght.. 


Pearl  City.  HI. 
City.  HI, 
City,  HI 
Pewl  City.  HI 
Paad  City.  HI 
Pearl  City,  HI 


BPH-841214MJ 
BPH-850415Mn 
BPH-«S0531MJ 
BPH-8S0531MT 
BPH-B50531MU 
BPH-a5031NX 


98-516 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirely  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heading 

Applicants 

/l.8.C,E  F. 

2.  Comparative _ _. _ 

3.  Ult«nate „ 

ML 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  is  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Docket  Branch  (Room  23).  1919  M  Street 
NW..  Washington.  DC.  The  complete 
text  may  also  be  purchased  from  the 
Commission's  dupHcating  contractor. 
International  Transcription  Service.  Inc.. 
2100  M  Street  NW..  Washington.  DC 
20037.  (Telephone  (202)  857-3800). 
W.  Jan  Gay. 

Assistant  Chief.  Audio  Sen-ices  Division. 
Mass  Media  Bureau. 
|FR  Doc.  87-27751  Filed  12-2-87;  8:43  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  tlie  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Existing  collection  in  use  without 
OMB  control  number 

Title:  Behavorial  Analysis:  In  support  of 
Atlantic.  Gulf,  and  Hawaiian  Coastal 
Area  Hurricane  Evacuation  Studies 

Abstract:  The  information  collected  will 
be  used  to  develop  reliable  data 
concerning  the  expected  evacuation 
response  of  the  public  vulnerable  to 
hurricane  hazards.  This  data  is 
needed  in  order  to  estimate  the  time 
necessary  to  evacuate  the  pubhc  in 
the  face  of  various  hurricane 
scenarios. 

Type  of  Respondents:  Individuals  or 
households 

Number  of  Respondents:  3.600 

Burden  Hours:  600 

Frequency  of  Recordkeeping  or 
Reporting:  Other — once  per  areas 
Copies  of  the  above  information 

collection  request  and  supporting 

documentation  can  be  obtained  by 

calling  or  writing  the  FEMA  Clearance 


Officer.  Linda  Shiley.  (202)  646-2624.  500 
C.  Street.  SW.,  Washington.  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult.  (202)  395-7231,  Office 
of  Management  and  Budget,  3225  NEOB. 
Washington,  DC  20503  within  two 
weeks  of  this  notice. 
Wesley  C.  Moore. 

Director,  Office  of  Administrative  Support. 
(FR  Doc.  87-27759  Filed  12-2-87;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010268-009 
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Title:  Australia  Eastern  \JS.A. 
Shipping  Conference. 

Parties: 

Columbus  Line  Pacific  America 
Container  Express  (PAGE  Line) 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  engage  in 
ahemate  port  service  at  the  expense  of 
the  cargo  interest.  The  parties  have 
requested  a  shortened  review  period. 

Agreerrtent  No.:  202-01077^-022 

Title:  Asia  North  America  Eastbound 
Rate  Agreement. 

Parties: 

American  President  Lines,  Ltd. 

Barber  Blue  Sea 

Japan  Line,  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  Moiter — ^Maersk  Lines 

Mitsui  O.S.K.  Lines,  Ltd. 

Neptune  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha,  Ltd. 

Orient  Overseas  Container  Line,  Inc. 

Sea-Land  Service,  Inc. 

Showa  Line  Ltd. 

Yamashita-Shinnihon  Steamship  Co., 
Ltd. 

Zim  Israel  Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  increase  the 
agreement's  security  deposit 
requirements  from  $40,000  to  SlOOOXX). 
The  parties  have  requested  a  shortened 
review  period. 

By  Order  oi  the  Federal  Maritime 
Commission. 

Dated:  November  3a  1967. 
|os«ph  C  Polkkig. 

Secretory. 

[FR  Doc.  87-27779  Rled  12-2-87;  8:45  am) 
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Agreoincnt(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  WashingttHi,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No-  224-200061. 


Title:  Galveston  Wharves  Terminal 
Agreement. 

Porties: 

Board  (Galveston)  of  Trustees  of  the 

Galveston  Wharves 
Del  Monte  Fresh  Fruit  Company  (Del 

Monte) 

Synopsis:  Under  the  proposed 
agreement,  Galveston  leases  to  Del 
Monte  transit  sheds,  a  track  and  rail 
unloading  dock,  and  an  office  building; 
and  guarantees  parking  spaces  for  50 
chassis. 

Agreement  Noj  224-200062. 

Title:  Port  of  Oakland  Terminal 
Agreement. 

Parties: 

Port  of  Oakland 

Compagnie  Maritime  Beige  (CMB) 

Synopsis:  The  proposed  agreement 
provides  that  CMB  shall  have  the 
nonexclusive  right  to  certain  assigned 
premises  at  the  Port's  7th  Street  PubUc 
Container  Terminal  or  the  Charles  P. 
Howard  Terminal  for  berthing,  loading 
and  discharging  of  its  vessels  and 
related  operations. 

By  order  of  the  Federal  Maritime 
Commission, 
loseph  C.  PoBuBg, 
Secretary. 

Dated:  November  30. 1987. 
[FR  Doc.  87-27780  Filed  12-2rS^,  8:45  am] 
Biixma  cooc  trao-ovH 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Und«r  Review 

November  27. 1987. 

Background 

On  June  IS.  1984.  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Goverows  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwiurk 
Reduction  Act  of  1980.  as  per  5  CFR 
§  1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  8U]:qx>rting 
statement  and  the  approved  collection 
of  information  instnunentfs)  will  be 
placed  into  OMB's  pubhc  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 


proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

date:  Comments  must  be  received  on  or 
before  December  24, 1987. 

ADDRESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets,  NW..  Washington,  DC  20551.  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-H22 
between  8:45  a.m.  and  5:15  p.m..  except 
as  provided  in  9  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  5261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board-  Robert  Fishman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3228, 
Washington.  DC  20503. 

FOR  FURTNEN  INFOWNATION  CONTACT:  A 

copy  of  the  proposed  form,  the  recjnest 
for  clearance  (SF  83),  supporting 
statement,  instructions,  ar>d  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  horn  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer,  Nancy  Steele, 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washigton,  DC  20551, 
(202-452-3822). 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  with 
revision  of  the  following  reports: 
1.  Report  Title:  Quarterly  Report  of 
Repurchase  Agreements  on  U.S. 
Government  and  Federal  Agency 
Securities  with  Specified  Holders  and 
the  Aimual  Report  of  Repurchase 
Agreements  on  US.  Government  and 
Federal  Agency  Securities  with 
Specified  Holders 
Agency  Form  Number  FR  2090a.  2090q 
OMB  Docket  Number  7100-0205 
Frequency:  Aimualiy  and  quarterly 
Reporters:  Commercial  banks,  S&L's, 
MSB's,  FSB's  and  U.S.  agencies  and 
branches  of  foreign  banks 
Annual  Reporting  Hours:  2355 
Small  businesses  are  not  affected. 
General  Description  of  Report-  This  . 
information  collection  is  voluntary  (12 
U.S.C.  248(a)  and  3105  (b))  and  is  given 
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confidential  treatment  (5  U.S.C.  552(b) 
(4)). 

These  reports  provide  data  used  in  the 
computation  of  the  repurchase 
agreement  (RP)  component  of  the 
monetary  aggregates.  The  revised 
selection  criteria  for  the  annual  and ' 
quarterly  panels  reduce  the  number  of 
respondents  in  each  case  with  only  a 
small  reduction  in  RP  coverage. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27, 1987. 
WilUam  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  87-27752  Filed  12-2-87-,  8:45  am 

BiLUNG  COOE  S710-01-M 


Bank  of  Boston  Corp.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanlcing  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federa 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  December  24, 
1987. 
A.  Federal  Reserve  Bank  of  Boston    . 

(Robert  M.  Brady,  Vice  President)  600  • 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Bank  of  Boston  Corporation, 
Boston,  Massachusetts;  to  acquire  First 
Trust  Company  of  Florida,  National 
Association,  Sarasota,  Florida;  and 
thereby  engage  in  trust  company 
activities  pursuant  to  §  225.25(b)(3)  of 
the  Board  Regulation  Y.  Following  a 
merger  of  Company  into  Bank  of 
Boston — Florida,  N.A.,  Palm  Beach, 
Florida,  the  merged  entity  would  engage 
in  all  activities  permissible  for  national 
banks  except  commercial  lending. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27, 1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-27753  Filed  12-2-67;  8:45  am] 

BILUNG  CODE  S21(M>1-M 


First  Commerce  Bancshares,  Inc.,  et 
al.;  Applications  To  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  Usted  in  this  notice 
have  nied  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 


fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  could  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  18, 1987. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198; 

1.  First  Commerce  Bancshares,  Inc., 
Lincoln,  Nebraska;  to  engage  de  novo 
through  its  subsidiary  First  Commerce 
Investors,  Inc.,  Lincoln,  Nebraska,  in 
investment  advisory  activities  pursuant 
to  §  225.25(b)(4)(ii)  and  (iv)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  SunTrust  Banks,  Inc.,  Atlanta, 
Georgia;  to  engage  de  novo  in  acting  as 
investment  or  financial  advisor  to 
nonaffiliated  financial  and  nonfinancial 
institutions;  providing  advice  regarding 
the  structuring  of  and  arranging  for  loan 
syndications,  interest  rate  "swaps," 
interest  rate  "caps,"  and  similar 
transactions;  providing  advice  in 
connection  with  financing  transactions 
for  nonaffiliated  financial  and 
nonfinancial  institutions;  providing 
valuation  services  for  nonaffiliated 
financial  and  nonfinancial  institutions; 
advising  nonaffiliated  financial  and 
nonfinancial  institutions  in  connection 
with  merger,  acquisition,  and  divestiture 
considerations;  rendering  fairness 
opinions  in  connection  with  merger, 
acquisition  and  similar  transactions  for 
nonaffiliated  financial  and  nonfinancial 
institutions;  and  conducting  feasibility 
studies  for  corporations.  These  activities 
are  pursuant  to  §  §  225.25(b)(4)  and 
225.25(b)(ll)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  27. 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-27754  Filed  12-2-87;  8:45  am] 
BILUNQ  COOE  6210-01-M 


Ctiange  In  Bank  Control;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies;  Edward  J.  Geoghegan  et 
al. 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
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CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  18, 1987. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta,  Georgia 
30303: 

1.  Edward/.  Geoghegan,  Clearwater, 
Florida;  to  acquire  15.8  percent  of  the 
voting  shares  of  Florida  BanCorporation, 
Inc.,  Clearwater,  Florida,  and  thereby 
indirectly  acquire  Florida  Bank  of 
Commerce,  Clearwater,  Florida. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Kennis  H.  and  Charlene  L.  Wallace 
(jointly),  Harrisburg,  Illinois;  to  acquire 
49.57  percent  of  the  voting  shares  of 
Saline  Bancorp,  Inc.,  Harrisburg,  Illinois, 
and  thereby  indirectly  acquire  First 
Bank  and  Trust,  Harrisburg,  Illinois. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas.  Texas  75222: 

1.  James  Aubrey  Cardwell,  El  Paso, 
Texas;  to  acquire  35.10  percent  of  the 
voting  shares  of  Continental  National 
Bancshar,  El  Paso.  Texas,  and  thereby 
indirectly  acquire  Continental  National 
Bank,  El  Paso,  Texas. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Richard  V.  Campana,  Scottsdale, 
Arizona;  to  acquire  1.33  percent  of  the 
voting  shares  of  Scottscom  Bancorp, 
Inc.,  Scottsdale,  Arizona,  and  thereby 
indirectly  acquire  Scottscom  Bank, 
Scottsdale,  Arizona. 

2.  Von  E.  Dix.  Paradise  Valley, 
Arizona;  to  acquire  1.33  percent  of  the 
voting  shares  of  Socttscom  Bancorp, 
Inc.,  Scottsdale,  Arizona,  and  thereby 
indirectly  acquire  Scottscom  Bank, 
Scottsdale.  Arizona. 

3.  Larry  A.  Gunning,  Paradise  Valley, 
Arizona;  to  acquire  1.33  percent  of  the 
voting  shares  of  Scottscom  Bancorp, 
Inc.,  Scottsdale,  Arizona,  and  thereby 
indirectly  acquire  Scottscom  Bank, 
Scottsdale,  Arizona. 

4.  Robert/.  Schaefer,  Scottsdale, 
Arizona;  to  acquire  1.33  percent  of  the 


voting  shares  of  Scottscom  Bancorp, 
Inc.,  Scottsdale,  Arizona,  and  thereby 
indirectly  acquire  Scottscom  Bank, 
Scottsdale,  Arizona. 

5.  Estate  of  Samuel  Mills  Damon, 
Honolulu,  Hawaii:  to  acquire  25.05 
percent  of  the  voting  shares  of  First 
Hawaiian,  Inc.,  Honolulu,  Hawaii,  and 
thereby  indirectly  acquire  First 
Hawaiian  Bank,  Honolulu,  Hawaii,  and 
First  Hawaiian  Creditcorp,  Inc., 
Honolulu,  Hawaii  (an  industrial  bank/ 
thrift  and  loan  company). 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  27, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-27755  Filed  12-2-87;  8:45  am] 

BILLING  COOE  6210-<)1-M 


Midland  Bank,  PLC;  Proposal  To  Issue 
Variably  Denominated  Payment 
Instruments  Payable  in  Foreign 
Currencies  With  Unlimited  Face  Values 

Midland  Bank,  PLC,  London,  England, 
("Midland"),  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.23(a)(3)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(3)),  for  permission  to 
engage  de  novo  through  its  wholly 
owned  subsidiary,  Thomas  Cook,  Inc., 
Princeton,  New  Jersey  ("TCI"),  in  the 
issuance  and  sale  of  foreign  drafts  and 
wire  transfers  that  are  payable  in 
foreign  currencies  and  are  without 
limitation  as  to  their  face  amount. 
Midland  proposes  to  conduct  the 
proposed  activities  through  TCI  as  well 
as  to  market  them  through  a  nationwide 
network  of  unaffiliated  selling  agents 
including  commercial  banks,  thrift 
institutions  and  other  appointed  agents. 
Midland  has  also  proposed  to  engage  in 
data  processing  activities  related  to  the 
payment  instrument  activities  in 
accordance  with  12  CFR  225.25(b)(7)(ii). 

TCI  currently  issues  and  sells 
travelers  checks  in  various  foreign 
currencies  with  a  maximum 
denomination  of  $1,000  pursuant  to  12 
CFR  225.25(b)(12). 

Section  4(c)(8)  of  the  Bank  Holding 
Company  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto."  The  Board  previously 
has  approved  the  issuance  of  certain 
payment  instruments  with  no  maximum 
limitation  on  their  face  amount,  subject 
to  a  number  of  operational  restrictions 
and  reporting  requirements  similar  to 


those  proposed  in  the  instant 
application.  Wells  Fargo  &  Company.    2 
Federal  Reserve  Bulletin  148  (1966). 

In  its  Wells  Fargo  order,  the  Board 
conditioned  its  approval  of  the  proposnl 
on  a  commitment  that  Wells  Fargo 
cause  to  be  deposited  into  a  demand 
deposit  account  at  its  bank  subsidiary 
all  of  the  proceeds  of  any  official  check 
having  a  face  value  in  excess  of  $10,000, 
thereby  rendering  the  proceeds  subject 
to  reserve  requirements.  The  Board  also 
made  its  approval  subject  to  its  own 
continued  evaluation  of  the  activity's 
effects  on  monetary  policy. 

In  order  to  guard  against  such 
potential  adverse  effects.  Midland  has 
committed  that  the  proceeds  of  the  sale 
of  any  payment  instrument  with  a  face 
value  greater  than  $10,000  will  be 
deposited  in  a  demand  deposit  account 
at  a  U.S.  depository  institution.  Such 
proceeds  will  then  be  used  to  purchase 
foreign  currency  for  each  particular 
payment  instrument  at  the  time  of  the 
transaction.  Midland  states  that  its 
purchases  of  foreign  currency  are 
typically  value-dated  two  days  hence,  at 
which  time  the  demand  deposit  account 
will  be  debited  and  the  U.S.  dollar  funds 
will  leave  the  U.S.  monetary  system. 
Midland  has  committed  that  the  U.S. 
dollar  funds  will  not  be  swept  out 
overnight  while  in  demand  deposit 
accounts,  and  thus  will  be  reservable. 
Midland  has  also  committed  to  submit 
to  the  Board  weekly  reports  of  TCI's 
daily  gross  receipts  for  its  payment 
instruments  sales. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  December  28. 
1987.  Any  request  for  a  hearing  must,  as 
required  by  §  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3  (e)).  be 
accompanied  by  a  statement  in  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

This  application  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserx  e 
System.  November  27. 1987. 

James  McAfee. 

Associate  Secretary  of  the  Board. 

IFR  Doc.  87-27756  Filed  12-2-87;  8:45  am| 
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Peoples  Bancorp  of  Worcester,  Inc.,  et 
aL;  Formations  of.  Acquisitions  l>y,  and 
l/lergers  of  Banic  Holding  Companies 

The  companies  Hsted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
C.F.R.  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  24, 1987. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Peoples  Bancorp  of  Worcester,  Inc., 
Worcester,  Massachusetts;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  People 
Savings  Bank,  Worcester, 
Massachusetts.  ' 

B.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Southold  Bancorp,  Inc.,  Southold, 
New  York:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Southold  Savings  Bank, 
Southold,  New  York.  I 

C.  Federal  Reserve  Bank  of         ' 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Fulton  Financial  Corporation, 
Lancaster,  Pennsylvania;  to  acquire  100 
percent  of  the  voting  shares  of  Lafayette 
Trust  Bank,  Easton.  Pennsylvania. 

D.  Federal  Reserve  Bank  of  Cleveland 
(John  |.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Huntington  Bancshares  Kentucky, 
Inc..  Covington,  Kentucky;  to  acquire 


84.6  percent  of  the  voting  shares  of  State 
Bank,  Inc..  Dayton.  Kentucky. 

E.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Commercial  Bank  Shares,  Inc., 
Honea  Path.  South  Carolina;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  The 
Commercial  Bank,  Honea  Path,  South 
Carolina. 

F.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Hodco,  Inc..  Martin,  South  Dakota; 
to  become  a  bank  holding  company  by 
acquiring  86.3  percent  of  the  voting 
shares  of  Blackpipe  State  Bank,  Martin, 
South  Dakota. 

G.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  Blue  Rapids  Bancshares,  Inc.,  Blue 
Rapids,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  State 
Bank  of  Blue  Rapids,  Blue  Rapids. 
Kansas. 

2.  Union  State  Bancshares,  Inc., 
Clinton,  Missouri;  to  acquire  100  percent 
of  the  voting  shares  of  Boatmen's  Bank 
of  Clinton,  Clinton,  Missouri. 

3.  Wells  Bancshares,  Inc.,  Platte  City, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Wells  Bank  of  Platte  - 
City,  Platte  City,  Missouri. 

H.  Federal  Reserve  Bank  of  Dallas  -. 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Willow  Bend  Bancshares,  Inc., 
Piano.  Texas;  to  acquire  100  percent  of 
the  voting  shares  of  Preston  North 
National  Bank.  Dallas.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-27757  Filed  12-2-87;  8:45  am) 

BILUNG  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

NIOSH  Surveillance  Evaluation;  Open 
Meeting 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  and  will  be  open  to  the 


pubhc  for  observation  and  participation, 
limited  only  by  the  space  available: 

Date:  December  14-15, 1987. 

Time:  8:30  a.m.-3  p.m.— December  14;  8:30 
a.m.-12  noon — December  15. 

Place:  Lee  and  Davis  Rooms,  Stone 
Mountain  Inn,  Stone  Mountain  Park, 
Highway  78.  Stone  Mountain,  Georgia  30086. 

Purpose:  To  evaluate  NIOSH  surveillance 
activities.  The  results  from  this  effort  will 
ultimately  form  the  basis  for  a  monograph  on 
surveillance.  Viewpoints  and  suggestions 
from  industry,  organized  labor,  academia, 
other  government  agencies,  and  the  public 
are  invited. 

Additional  information  may  be 
obtained  from:  Melvin  L.  Myers,  Deputy 
Assistant  Director.  NIOSH,  Building  1. 
Room  3007, 1600  Clifton  Road,  NE.. 
Atlanta,  Georgia  30333;  Telephones: 
FTS:  236-3773;  Commercial:  404/329- 
3773. 

Dated:  November  27, 1987. 
Bvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  87-27733  Filed  12-2-87;  8:45  amj 

BILUNO  CODE  4160-1S-M 


Food  and  Drug  Administration 

Advisory  Committee  Meeting; 
Cancellation 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  cancelling  the 
meeting  of  the  Immunology  Devices 
Panel  scheduled  for  December  14  and 
15, 1987.  The  meeting  was  announced  by 
notice  in  the  Federal  Register  of 
November  17, 1987  (52  FR  43947). 
FOR  FURTHER  INFORMATION  CONTACT 
Srikrishna  Vadlamudi,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
440),  Food  and  Drug  Administration, 
8757  Georgia  Ave.,  Silver  Spring.  MD 
20910.  301-427-7550. 

Dated:  November  27. 1987. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 
[FR  Doc.  87-27809  Filed  12-2-87;  3:02  pm) 

BILLINQ  CODE  4160-01-M 

National  Institutes  of  Healtti 

National  Institute  of  Dental  Research; 
Amended  Notice  of  Meeting  of  Dental 
Research  Programs  Advisory 
Committee 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Dental  Research 
Programs  Advisory  Committee  originally 
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scheduled  for  November  12-13, 1987, 
9:00  a.m.,  in  Building  30,  Room  117, 
National  Institutes  of  Health,  which  was 
published  in  the  Federal  Register  on 
October  13, 1987,  52  FR  38021. 

This  Dental  Research  Programs 
Advisory  Committee  was  to  have 
convened  at  9:00  a.m.  on  November  12- 
13. 1987,  but  was  cancelled  due  to 
inclement  weather.  The  meeting  has 
been  rescheduled  for  January  27-28, 
1988,  in  Building  30.  Room  117,  National 
Institutes  of  Health,  Bethesda,  Maryland 
from  8:30  a.m.  to  recess  on  January  27 
and  from  8:30  a.m.  to  adjournment  on 
January  28, 1988. 

The  entire  meeting  will  be  open  to  the 
public  to  discuss  research  progress  and 
ongoing  plans  and  programs. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Dr.  Marie  Nylen,  Director  for 
Extramural  Programs,  NIDR,  NIH, 
Westwood  Building,  Room  503, 
Bethesda,  MD  20892  (telephone  301/496- 
7723)  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members 
and  substantive  program  information 
upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.121— Diseases  of  the  Teeth 
and  Supporting  Tissues:  Caries  and 
Restorative  Materials;  Periodontal  and  Soft 
Tissue  Diseases;  13.122 — Disorders  of 
Structure,  Function,  and  Behavior, 
Craniofacial  Anomalies,  Pain  Control,  and 
Behavioral  Studies;  13-845 — Dental  Research 
Institutes,  National  Institutes  of  Health) 

Dated:  November  27, 1987. 
Betty ).  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  87-27804  Filed  12-2-87;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
(NV-930-08-4212-11  (N-10536)) 
Classification  Termination;  Nevada 

November  19, 1987. 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice;  classification 

termination,  Nevada. 

summary:  This  notice  terminates 
Recreation  and  Public  Purposes 
classification  N-10536. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  W.  Elliott,  District  Manager,  1535 
Hot  Springs  Road,  Suite  300,  Carson 
City,  NV  89701,  (702)  882-1631. 
EFFECTIVE  DATE:  December  3, 1987. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  43  CFR  2450.6,  the  Bureau  of  Land 
Management  hereby  terminates 
Recreation  and  Public  Purposes 


classification  N-10536  which  involves 
the  following  described  lands: 

Mount  Diablo  Meridian,  Nevada 

T.  19  N.,  R.  29  E., 
Sec.  23,  SEy4SE'/4SE'A. 

The  area  described  contains  10.00  acres  in 
Churchill  County,  Nevada. 

In  1975,  the  lands  were  classified  as 
suitable  for  disposal  under  the 
Recreation  and  Public  Purposes  Act  (43 
U.S.C.  869,  869-1  to  869-4).  The 
classification  provided  for  segregation 
of  the  lands  against  all  forms  of 
appropriation  under  the  public  land 
laws,  including  location  under  the 
mining  laws,  but  not  the  Recreation  and 
Public  Purposes  Act  or  the  mineral 
leasing  laws.  A  lease,  authorizing 
development  of  recreational  facilities  on 
the  lands,  was  subsequently  issued  to 
the  Churchill  County  Board  of  County 
Commissioners.  Said  lands  were  never 
developed  in  accordance  with  the 
approved  plan  of  development  and  the 
lease  expired  on  January  9, 1986.  A 
determination  has  been  made  that  the 
recreation  and  public  purposes 
classification  and  segregation  are  no 
longer  appropriate  and  are  hereby 
terminated. 

The  subject  lands,  which  are  included 
in  a  reclamation  project,  have  been  and 
continue  to  be  withdrawn  from  other 
disposition  and  reserved  for  community 
center  purposes  pursuant  to  the  Acts  of 
July  2, 1902  (32  Stat.  388)  and  October  5, 
1914  (38  Stat.  727). 

Fred  E.  Wolf. 

Associate  State  Director,  Nevada. 

[FR  Doc.  87-27794  Filed  12-2-87:  8:45  am] 

BILUNG  CODE  4310-HC-M 


[NM-943-07-41 11-13;  NM  NM  543221 

New  Mexico;  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  Lease 

United  States  Department  of  the 
Interior.  Bureau  of  Land  Management, 
Santa  Fe,  New  Mexico  87504.  Under  the 
provisions  of  43  CFR  3108.2-3,  Marie  A. 
Feil,  petitioned  for  reinstatement  of  oil 
and  gas  lease  NM  NM  54322  covering 
the  following  described  lands  located  in 
Lea  County,  New  Mexico: 

T.  19  S.,  R.  36  E..  NMPM,  New  Mexico 
Sec.  29:N'ANWV«. 

Containing  80.00  acres. 

It  has  been  shown  to  my  satisfaction 
that  failure  to  make  timely  payment  of 
rental  was  due  to  inadvertence. 

No  vaHd  lease  has  been  issued 
affecting  the  lands.  Payment  of  back 
rentals  and  administrative  cost  of 
$500.00  has  been  paid.  Future  rentals 
shall  be  at  the  rate  of  $5.00  per  acre  per 
year  and  royalties  shall  be  at  the  rate  of 


16%  percent.  Reimbursement  for  cost  of 
the  publication  of  this  notice  shall  be 
paid  by  the  lessee. 

Reinstatement  of  the  lease  will  be 
effective  as  of  the  date  of  termination. 
February  1, 1987. 

Dated:  November  24, 1987. 

Tessie  R.  Anchondo, 

Chief  Adjudication  Section. 

[FR  Doc.  87-27793  Filed  12-2-87:  8:45  am) 

BILLING  CODE  4310-FB-M 

lWY-920-08-4111-15;  C-077271| 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Wyoming 

November  25, 1987. 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  C-077271  for  lands  in 
Natrona  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  C-077271  effective  November  1, 
1986,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L.  Tarshis, 

Chief  Leasing  Section. 

(FR  Doc.  87-27724  Filed  12-2-87;  8:45  amj 
BILUNG  CODE  4310-22-M 

(CA-010-0a-4212-13;  Casefile  #  CA  200501 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  San  Luis  Obispo 
County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action — CA 
20050. 

SUMMARY:  The  following  described 
lands  have  been  determined  to  be 
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suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21. 
1976  (43  U.S.C.  1716): 

Mt  Diablo  Meridian.  CaHfornia 

T.  25  S.,  R.  7  E. 

Sec.  2  Lot  4  I 

Sec.  3  Uts  2.  3.  4.  SWV4NEV4.  SViNVW*. 

NM!SWy4.  NWy4SEV4 
Sec.  4  Lot  1.  SV4NEy4.  NV4SEV4.  SEV4SEy4 

Sec.4Lots3,4.  5.8.Wi4Lot7.SWy4.    I 
WWiSEy4  ! 

Sec.  5  Lots  1.  2.  3,  5.  6, 11. 13. 14.  EV«  Lot  4, 
NEy4SEWi 

Sec.  6  Lot  16 

Sec.  8  WViNEy*.  E'/iNWy4,  NWy4NWi<i. 

NEy4Swy4 

Sec.  9  SEy4NEy4.  NEy4SEy4 
Sec.lOS<4NEy4.  SEy4 
Sec.  15  NEy4 

Sec  17  swy4.  swy4SEy4 

Sec  18  NViSEV^.  SE^SEV^ 

Sec  23  NWy4NEy4,  SWNEy4,  NEy4NWy4. 

NV^SEV4 
Sec  26  SM!SWy4 
Sec28SV^SEy4 
Sec35NEy4NWy4 
T.  25  S.,  R.  9  E. 
Sec  1  NEV^SEV^ 
Sec.  10  SV4NEy4.  NEy4SWy4.  NViSEy4 

Sec  11  swy4NEy4,  sEy4Nwy4. 
Nwy4swy4 

Secl9SEy4NEy4 
Sec.  28  NWy4NWy4.  E^^swy4 
Sec  29  NEV4NEV4.  SWy4NEy4 
Sec  31  Lots  3.  4.  SEy4NWy4.  NEMiSWMi 
T.  25S..  R.  lOE. 

Sec7Lot8  2.3,4.EyjSWy4 

Sec  8  SV^ 

Sec  17  NV4.  NEy4SWy4,  W%SEy4 

Sec  32  sEy4Swy4,  swy4SEy4 

Sec.  33  EV4SEy4 

Sec34SWy4 
T.  25S.,  R.  HE. 

Sec  31  Lots  2.  3.  6 

Sec.32EV^SWV4 
T.  28S..  R.  8E. 

Sec  3  Lots  2.  3.  5 

Secl4SWy4SEy4 

Sec  16  Lot  1 
T.  26S..  R.  9E 

Sec5swy4swy4 

Sec  6  lots  3.  4.  5.  6,  EVaSWyi.  SyiSEy4 
Sec  7  Lots  1.  2.  3.  NEV*.  EVtNWV*. 

NEy4Swy4,  Ny2SEy4,  SEy4SEy4 

Sec8W''bNWy4 
Sec  20  EV4SEy4 

Sec  21  swy4Nwy4.  swy4.  sv4SEy4 

Sec  27  NWy4NEy4.  SViNEVi.  WV4NWp4. 

Ny2SEV4.  SEy4SEy4 

Sec  28  r4Ey4.  NV4NWy4.  NEy4SWy4. 

NEy4SEy4 

Sec  33  NV4SWy4.  NWy4SEy4.  SEy4SEV4 

Sec  34  Nwy4Nwy4.  swy4Swy4 

T.  26S..  R.  lOE. 

Sec.  1  Lots  1.  2,  3.  5.  6.  7.  8,  9. 10. 11. 12, 13. 
14.16 

Sec.  2  Lots  1.  2.  3.  S%NEy4 

Sec  5  Lots  1.  2.  SWy4NWy4 

Sec  12  Lots  1.  8 
T.  26S..  R.  HE. 

Sec  7  N'/j  Lot  of  SWy4.  Ut  2  of  NWV4 

Secl7SV2SWy4 

Sec  18  SViSEy4 


5ec.igNMtNEy4 

Sec  20  NWy4NEy4.  SViNE%,  N\4NWy4 
T.  28S..  R.  13E. 

Secl9EViSEV4 

Sec29NWy4SWy4 

Sec.  30  NEy4SEy4 
X  3lS    R  11R. 

Sec.  8  NEy4NEy4.  SEy4SEy4 

Sec9NWy4NWy4 

Sec.  17  Lots  1,  2.  3.  4.  5,  8.  WV4NE^4.  NWy4 

Sec.  18  Lots  1.  2,  3,  4.  5,  6,  7,  EV4NEy4 

Sec  20  LoU  1,  2.  3.  NV4NEy4 

Sec  21  Lots  1.  2,  3,  4.  NV4NEy4.  SWy4NEy4. 
NMiNWy4 

Containing  10,536.92  acres  of  public  land 
more  or  less.  All  mineral  rights  owned  by  the 
United  States  on  the  above  parcels  will  be 
exchanged,  subject  to  the  term  of  existing  oil 
and  gas  leases. 

In  exchange  for  these  land,  the  United 
States  will  acquire  the  following 
described  lands  from  The  Nature 
Conservancy: 

Mt.  Diablo  Meridian.  CaUfomia 

T  30S   R  19E. 

Sec'31  NWy4NEy4,  S'/^NE'A,  E%NVi  Lot  1 
ofNWV4,SEy4 

Sec  32  Portion  SViNWy4.  SMt 

Sec33SWy4SWy4 
T.  31S..  R.  19E. 

Sec  1  WV4  Lots  1  &  2  of  NWy4 

Sec  2  wy«swy4.  SEy4Swy4 

Sec  3  NVt.  swy4,  Ny2SEy4,  SEy4SEy4 

Sec  4  All 

Sec.  8  NEV^ 

Sec!  9  NEy4,  WV<!NWy4.  NWy4SEy4. 

SEViSEVi 
Sec  lOEVi,  EV^NWy4,  NWy4NWy4.  SWy4' 
Sec  11  SWy4NEy4.  Wy«,  WV^SEVi 
Sec  14  Wy2NEy4,  SEy4NEy4,  WV4,  SEy4 
Sec  15  EVaEV^,  NWy4NEy4 
Sec.  24  All 
T  ^1 S    R   2flP 

Sec.  1  Lot  2  of  NEy4,  Lot  2  of  NWVi,  EV4EV4 

Lot  1  of  NEy4 
Sec  19  SWy4NEy4,  SV«!NWy4 
Sec  20  Wy2NEy4,  Ey2NWy4 
Containing  5,597.11  acres  of  public  land 
more  or  less. 

Of  the  above  land,  the  United  States 
would  receive  the  surface  and  mineral 
estates,  except  for  the  following  parcels 
in  which  some  or  all  of  the  mineral 
estate  would  remain  privately  owned. 

T  31S   R.  19E. 

Sec  '2  wy2swy4,  SEy4Swy4 

Sec  3  Ny2NEy4,  SEy4NEy4.  w%Nwy4. 

NVi!Swy4 

Sec  4  EV4NEy4,  NEy4SEy4 
Sec  11  SWy4NEy4.  NWy4SEVi 
Sec  14  SVi 
T.  3lS.,  R.  20E. 

Sec  19  swy4,  NEy4,  sy2^wy4 

SUPPUcMENTARY  INFORMATION:  The 

purpose  of  this  exchange  is  to  acquire  a 
portion  of  the  non-federal  lands  within 
the  proposed  Carrizo  Natural  Heritage 
Reserve.  This  Reserve  would  promote  . 
the  conservation  of  threatened  and 
endangered  species  and  preserve  a 
representative  sample  of  the  historic 


southern  San  Joaquin  Valley  flora  and 
fauna. 

The  ultimate  goal  of  the  Bureau  of 
Land  Management  is  to  acquire 
approximately  155,000  acres  within  the 
Reserve.  A  secondary  purpose  of  the 
exchange  is  to  consolidate  the  Bureau 
lands  in  San  Luis  Obispo  County  and 
reduce  the  number  of  scattered,  isolated 
Bureau  parcels  that  are  difficult  for  the 
Bureau  to  manage.  The  public  interest 
will  be  well  served  by  completing  the 
exchange. 

PubHcation  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  operaton  of  the  pubhc 
land  laws  and  the  mining  laws,  except 
Tor  mineral  leasing.  The  segregative 
effect  will  end  upon  issuance  of  patent 
or  two  years  from  the  date  of 
publication  in  the  Federal  Register, 
whichever  occurs  first. 

The  exchange  will  be  on  an  equal 
value  basis.  Full  equalization  of  value 
will  be  achieved  by  a  cash  payment  to 
the  United  States  by  The  Nature 
Conservancy  in  an  amount  not  to 
exceed  25  percent  of  the  total  value  of 
the  lands  to  be  transferred  out  of 
Federal  ownership.  These  lands  will 
then  be  offered  for  sale  on  the  private 
market  to  interested  buyers  by  The 
Nature  Conservancy. 

Lands  transferred  from  the  United 
States  will  retain  the  following 
reservations: 

1.  A  right-of-way  for  ditches  and 
canals  contstructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 1890 
(43  U.S.C.  945). 

2.  All  oil  and  gas  together  with  the 
right  to  explore,  prospect  for,  mine,  and 
remove  the  same  under  all  applicable 
laws  and  regulations. 

Lands  transferred  from  the  United 
States  will  be  subject  to: 

1.  The  following  rights-of-way  issued 
under  the  Act  of  October  21.  1976  (43 
U.S.C.  1761)  and  the  Act  of  February  20. 
1920.  as  amended  (30  U.S.C.  185): 

S  066800    Electric  Line:  PG&E  Sec  31.  T.25S.. 

R.llE.,  MDM 
S  044367    Oil  Line  and  Phone  Line,  Mobil 

Oil  Co.  Sec.  31,  T.26S.,  R.llE.  Sec.  1, 

T.25S.,  R.IOE..  MDM 
CA  9110    Road;  Jimmy  Joyce  Sec  31,  T.25S., 

R.llE.,  MDM 
CA  14719    Road  &  Communication  Site: 

Sonic  Cable  TV  Sec.  1.  T.26S.,  R.IOE.. 

MDM 
S 1377    Electric  Lines  81  Road;  PG&E  Sees.  8, 

9, 17, 18  T.31S.,  R.llE.,  MDM 
CA  20751     Water  Reservoir  Monterey 

County  Parks 
Sec.  28,  T.25S.,  R.9E.,  MDM 
Sec.  8, 17  T.25S.,  R.IOE..  MDM 
Sec.  23,  T.25S.,  R.8E.,  MDM 

2.  The  following  grazing 
authorizations  issued  under  the  Act  of 
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June  28.  1934.  as  amended  (43  U.S.C. 
SIS/. 

GAR«  1025    The  Hearst  Corporation  Sees.  5, 

6,  8.  9, 10. 15, 17, 18.  23.  26.  35  T.25S.. 

R.8E.,  MDM 
GR»  1058    Donn  Bonheim  Sees.  32.  33.  34 

T.25S..  R.10E..  MDM  Sec.  5  T.26S..  R.IOE.. 

MDM 
GR#  1042    Hy  Blythe  Sees.  31,  32  T.25S., 

R.llE.,  MDM 
Sees.  1,  2. 12  T.26S..  R.IOE.,  MDM 
Sees.  7. 17,  la  19,  20  T.26S..  R.llE.,  MDM 
GR«  1068    Walter  Warren  Sees.  20, 21.  20, 

33,  34  T.26S.,  R.9E.,  MDM 
GR»  1093    Stewart  Warren  Estate  Sees.  21. 

27,  28,  33,  34  T.26S.,  R.9E..  MDM 

The  United  States  will  transfer 
administration  of  the  above  rights-of- 
way  and  grazing  authorizations  to  the 
new  titleholder  upon  exchange.  Upon 
expiration,  the  holder  may  negotiate  a 
new  agreement  with  the  current 
titleholder  of  the  lands. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management  Caliente 
Resource  Area  Office,  520  Butte  Street, 
Bakersfield.  California  93305;  (805)  861- 
4236. 

DATE:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager, 
Caliente  Resource  Area  Office.  Bureau 
of  Land  Management,  at  the  above 
address.  Objections  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determiantion  of  the  Department  of  the 
Interior. 

Dated:  November  23. 1987. 
Robert  O.  Watts. 

Acting  Caliente  Resource  Area  Manager. 
|FR  Doc.  87-27725  Filed  12-2-87;  8:45  am] 

BILLING  CODE  4310-40-M 

IOR-42996:  OR-080-08-4212-11:  GP8-031] 

Realty  Action;  Conveyance  of  Land  for 
Recreation  and  Put)lic  Purposes; 
Tillamook  County,  OR 

November  23, 1987. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action. 

The  following  described  public  land 
has  been  examined  and  determined  to 
be  suitable  and  will  be  classified  for 
conveyance  out  of  Federal  ownership 
under  the  authority  of  the  Recreation 
and  Public  Purposes  Act  of  June  14. 1926. 
as  amended  (43  U.S.C.  869  et  seq.): 

Willamette  Meridian,  Ofegon 

T.  3  S.,  R.  11  W., 
Sec  1,  NEV4SEy4. 


Containing  40.00  acres  in  Tillamook 
County,  Oregon. 

The  above-described  land  will  be 
conveyed  without  monetary 
consideration  to  the  State  of  Oregon,  by 
and  through  its  Department  of 
Transportation,  Parks  and  Recreation 
Division,  as  an  addition  to  Cape  Lookout 
State  Park. 

The  land  will  be  conveyed  subject  to: 

1.  A  reservation  to  the  United  States 
for  rights-of-way  for  ditches  or  canals 
under  the  Act  of  August  20, 1890  (26 
Stat.  391;  43  U.S.C.  945); 

2.  A  reservation  to  the  United  States 
of  all  mineral  deposits: 

3.  The  proceeds  from  the  sale  or 
disposal  of  timber. 

4.  The  reversionary  requirements  of  43 
CFR  2741.9  for 

a.  Title  transfers  by  the  patentee. 

b.  Uses  other  than  for  which  the  land 
was  conveyed. 

c.  Non  use. 

d.  Failure  to  follow  the  approved 
development/management  plan,  and 

e.  Civil  rights  violations. 

5.  Rights  for  public  road  purposes 
(Netarts — Sand  Lake  County  Road). 

Detailed  information  concerning  the 
conveyance  is  available  for  review  at 
the  Salem  District  Office. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above-described 
land  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
the  mineral  leasing  laws  and  for  lease  or 
conveyance  under  the  Recreation  and 
Public  Purposes  Act.  For  a  period  of  45 
days  from  the  date  of  publication  of  this 
notice,  interested  parties  may  submit 
comments  regarding  the  proposed 
conveyance  or  classification  of  the  land 
of  the  Tillamook  Area  Manager,  6615 
Officer's  Row.  Tillamook.  OR  97141. 
Any  adverse  comments  will  be  reviewed 
by  the  Salem  District  Manager,  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  from  the  date 
of  publication  of  this  notice. 

Upon  the  effective  date  of 
classification,  the  land  will  be  open  to 
the  filing  of  an  application  under  the 
Recreation  and  Public  Purposes  Act  by 
any  interested,  qualified  applicant.  If, 
after  18  months  following  the  effective 
date  of  classification,  an  application  has 
not  been  filed,  the  segregative  effect  of 
the  classification  shall  automatically 
expire  and  the  land  classified  shall 


return  to  its  former  status  without 
further  action  by  the  authorized  officer. 

Randall  L.  Herrin. 

Acting  Tillamook  .^rea  Manager. 

[PR  Doc.  87-27726  Filed  12-2-87;  8:45  am| 

BILUNG  CODE  4310-33-M 


[NV-930-08-4212-221 

Nevada;  Filing  of  Plats  of  Survey 

November  19, 1987. 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
Nevada. 

DATES:  Filings  were  effective  at  10  a.m. 
on  November  19, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lacel  Bland.  Chief.  Branch  of  Cadastral 
Survey,  Nevada  State  Office,  Bureau  of 
Land  Management,  850  Harvard  Street 
P.O.  Box  12000,  Reno,  Nevada  89520. 
(702)  784-5484. 

SUPPLEMENTARY  INFORMATION:  The  Plats 
of  Survey  of  lands  described  below 
were  officially  filed  at  the  Nevada  State 
O^ice,  Reno,  Nevada. 

Mount  Diablo  Meridian.  Nevada 

T.  13  N.,  R.  28  E.— Dependent  Resurvey  and 

Section  Subdivisions 
T.  12  N.,  R.  29  E.— Dependent  Resurvey  and 

Section  Subdivisions 
T.  13  N..  R.  29  E.— Subdivision  of  Seclion  31 

These  surveys  were  accepted  on 
September  22, 1987,  and  were  executed 
to  meet  certain  administrative  needs  of 
the  Bureau  of  Indian  Affairs. 

All  of  the  above-listed  plats  are  now 
the  basic  record  of  describing  the  lands 
for  all  authorized  purposes.  The  plats 
will  be  placed  in  the  open  files  in  the 
BLM  Nevada  State  Office  and  will  be 
available  to  the  public  as  a  matter  of 
information.  Copies  of  the  plats  and 
related  field  notes  may  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fee. 

Fred  E.  Wolf. 

Associate  State  Director,  Nevada. 

|FR  Doc.  87-27795  Filed  12-2-87;  8:45  m] 

BILUNG  CODE  4310-HC-M 

BEST  COPY  AVAILABLE 
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(CO-940-0S-4220-10;  C-46833] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Colorado 

November  25. 1987.  | 

agency:  Bureau  of  Land  Management. 

Interior. 

ACnOM:  Notice. ____^ 

summary:  The  U.S.  Department  of 
Agriculture.  Forest  Service,  has  filed  an 
application  to  withdraw  approximately 
4.222  acres  of  National  Forest  System 
land  for  protection  of  planned  and 
existing  recreational  facilities  at  Beaver 
Creek  Ski  Area  near  Eagle.  Colorado. 
This  notice  closes  the  lands  for  up  to  2 
years  from  location  and  entry  under  the 
United  States  mining  laws.  The  lands 
will  remain  open  to  all  uses  other  than 
the  mining  laws. 

DATE:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
March  2. 1988. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Colorado 
State  Director,  BLM.  2850  Youngfield 
Street.  Lakewood,  Colorado  80215. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius.  303-236-1768. 

The  U.S.  Department  of  Agriculture 
filed  application  on  November  16. 1987. 
to  withdraw  the  following  identified 
National  Forest  System  land  from 
location  and  entry  under  the  mining 
laws,  subject  to  valid  existing  rights, 
pursuant  to  the  authority  vested  in  the 
Secretary  of  the  Inferior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751. 
43  U.S.C.  1714: 

Sixth  Principal  Meridian.  White  River 
National  Forest 

T  5  S    R  81  W 
Sec.  19.  SE'ANW'A.  E'^iSW'/i.  and 

SWV4SEV4: 
Sec.  30,  all; 
Sec.  31!  lot's  1  thru  4.  W'/^NE'A.  EViVyVi. 

andNW'ASEV*. 
T  5  S    R  62  W. 

Sec.  22.  SE'/4NEV4.  NE'ASE'A.  and 

SViSEV*; 
Sec.  23.  SW'ANW'A  and  S'A: 
Sec.  24.  SWV4SWV4  and  SW'ASE'A; 
Sec.  25.  E'/i.  NWV4NWV4,  S'^iNWA,  and 

SWV4.  excluding  patented  lands: 
Sec.  26.  all.  excluding  patented  lands: 
Sec.  27.  E'^.  SE'ANW'A.  and  NE'ASW"/.: 
Sec.  36.  all,  excluding  patented  lands. 
T.  6  S..  R.  82  W.. 
Seel,  N'/4N'/4. 

The  area  described  aggregates 
approximately  4,222.00  acres  in  Eagle  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  planned  and 
existing  recreational  facilities  within  the 
Beaver  Creek  Ski  Area. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 


who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposal  may  present  their 
views  in  writing  to  the  Colorado  State 
Director. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  this 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  this 
proposed  action  must  submit  a  written 
request  to  the  Colorado  State  Director 
within  90  days  of  the  date  of  publication 
of  this  notice.  If  the  authorized  officer 
determiens  that  a  meeting  should  be 
held,  the  meeting  will  be  scheduled  and 
conducted  in  accordance  with  Bureau  of 

Land  Mangement  Manual.  Section 

2351.16B. 
This  application  will  be  processed  in 

accordance  with  the  regulations  set 

forth  in  43  CFR  Part  2300. 
For  a  period  of  2  years  from  the  date 

of  publication  of  this  notice  in  the 

Federal  Register,  the  land  will  be 

segregated  from  the  mining  laws  as 

specified  above  unless  the  application  is 

denied  or  cancelled  or  the  withdrawal  is 

approved  prior  to  that  date. 

lames  D.  Crisp, 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

[PR  Doc.  87-27723  Filed  12-2-87:  8:45  am] 

BILUNG  CODE  4310-JB-M 


Fish  and  Wildlife  Service 


[PRT-723222,etal.] 

Receipt  of  Applications  for  Permits; 
Myron  Makarewicz,  et  al. 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  seq.]: 
PRT-723222 
Applicant:  Makarewicz,  Myron,  Clio,  MI, 

The  applicant  requests  a  permit  to 
import  one  pair  of  turquoise  parakeets 
(Neophema  pulchelia)  from  Zephyr 
Aviaries.  Ontario.  Canada,  for 
enhancement  of  the  propagation  of  the 
species. 
PRT-723223 
Applicant:  Robert  Moore.  New  Baltimore,  Ml. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  from 
Southwicks  Wild  Animal  Farm.  Inc. 
Blackstone.  MA,  and  export  and 
reimport  one  female  Asian  elephant 
(Elephas  maximus)  for  enhancement  of 
propagation  and  survival  of  the  species. 


PRT-723053 

Applicant:  Missouri  Southern  State  College, 
joplin.  MO. 

The  applicant  requests  a  permit  to 
collect  Missouri  bladder-pod 
(Lesquerella  filiformis)  seeds  for  the 
purpose  of  scientific  research. 
PRT-723138 
Applicant:  Ginger  Rickards,  Mickleton,  N|. 

The  applicant  requests  a  permit  to 
purchase  three  male  and  three  female 
Hawaiian  geese  (Nesochen  (-Branta) 
sandvicensis)  born  in  captivity  from 
Walter  B,  Sturgeon,  Durham,  New 
Hampshire,  for  enhancement  of 
propagation  and  survival  of  the  species. 

PRT-723373 

Applicant:  Stevens  G.  Herbst,  Corpus  Christi, 
TX 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  a 
bontebok  (Damaliscus  dorcas  dorcas) 
culled  from  the  captive  herd  maintained 
by  Mr.  F.W.M.  Bowker,  Jr..  of 
Grahamstown.  Republic  of  South  Africa, 
for  the  enhancement  of  survival  of  the 
species. 
PRT-723369 
Applicant:  Hawthorn  Circus  Corp.. 

Grayslake,  IL, 

The  applicant  requests  a  permit  to 
purchase  two  female  Asian  elephants 
(Elephas  maximus)  from  Bensen's 
Animal  Park.  Hudson.  New  Hampshrie, 
for  conservation  education  purposes. 
The  applicant  intends  to  export  and 
reimport  these  elephants  and  travel 
within  the  U.S,  for  performances  that 
will  serve  to  educate  the  public  with 
regard  to  the  species'  ecological  rule  and 
conservation  needs, 
PRT-721650 
Applicant:  Douglas  Bush,  North  Portal. 

Saskatchewan,  Canada. 

The  applicant  requests  a  permit  to 
import  a  captive-bred  peregrine  falcon 
(Falcon  peregrinus  anatum)  for  the 
hunting  of  small  game.  He  will  then 
return  with  the  bird  to  Canada.  This  bird 
will  eventually  be  released  in  the  wild 
after  it  learns  to  hunt  prey  effectively. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403. 1375  K  Street  NW. 
Washington  DC.  2005.  or  by  writing  to 
the  Director,  U.S.  Office  of  Management 
Authority.  P.O.  Box  27329.  Central 
Station,  Washington,  DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  appUcations  within  30  days 
of  the  dale  of  this  publication  by 
submitting  written  views,  arguments,  or 
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data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
applicant  and  PRT  number  when 
submitting  comments. 

Dated:  November  30, 1987. 
R.  K.  Robinson, 

Chief,  Branch  of  Permits.  U.S.  Office  of 

Management  A  uthority. 

|FR  Doc.  87-27803  Filed  12-2-87;  8:45  am| 

BILUNG  CODE  4310-S&-M 

INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-267] 

Certain  Minoxidil  Powder,  Salts  and 
Compositions  for  Use  In  Hair 
Treatment;  Receipt  of  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of  Consent 
Order  Agreement 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  consent  order  agreement: 
ACIC  Canada,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  27, 1987. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  DC  20436, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondent.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street,  NW.,  Washington.  DC  20436,  no 
later  than  10  daj  s  after  publication  of 


this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  November  27*  1987. 
|FR  Doc.  87-27708  Filed  12-2-87:  8:45  am] 

BILUNQ  CODE  7020-02-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act;  Marine  Power  and 
Equipment  Co.,  Inc.,  et  al. 

In  accordance  with  Departmental 
poUcy,  28  C.F.R.  §  50.7,  notice  is  hereby 
given  that  on  November  5, 1987.  a 
proposed  consent  decree  in  United 
States  and  State  of  Washington  v. 
Marine  Power  and  Equipment  Co.,  Inc. 
and  WFI  Industries,  Inc.,  Civil  Action 
No.  C85-382R.  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Washington.  The 
complaint  filed  by  the  United  States  and 
the  State  of  Washington  alleged 
violations  of  the  Clean  Water  Act  and 
the  Refuse  Act  for  illegally  discharging 
pollutants  and  refuse  from  ship  repair 
faciUties  into  the  Duwamish  River  and 
Lake  Union  in  Seattle.  The  complaint 
sought  injunctive  relief  to  require  the 
defendant  to  comply  with  the  Clean 
Water  Act  and  civil  penalties  for  past 
violations.  The  decree  requires 
defendants  to  achieve  compliance  with 
the  Clean  Water  Act  by  operating  in 
compliance  with  the  applicable  permits 
and  by  removing  pollutants  and  debris 
from  the  bottom  of  Lake  Union. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division.  Department  of 
Justice.  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  Marine 
Power  and  Equipment,  Inc.,  D.J.  Ref.  90- 
5-1-1-2361. 


The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Western  District  of 
Washington,  3600  Seafirst  Fifth  Avenue 
Plaza,  Seattle,  Washington  and  at  the 
Region  X  office  of  the  Environmental 
I>rotection  Agency,  1200  Sixth  Avenue, 
Seattle,  Washington.  Copies  of  the 
proposed  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  from  the  above 
address  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
Department  of  Justice.  P.O.  Box  7611, 
Washington,  DC  20044.  When  requesting 
a  copy,  please  refer  to  United  States  v. 
Marine  Power  and  Equipment,  Inc.,  D.J. 
Ref.  90-5-1-1-2361,  and  enclose  a  check 
in  the  amount  of  Si  30  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  ).  Marzulla, 

Acting  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
[FR  Doc.  87-27719  Filed  12-2-87:  8:45  am) 

BILUNG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healttt  Administration 

(Docket  No.  M-87-246-C] 

Jim  Walter  Resources,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Jim  Walter  Resources,  Inc.,  P.O.  Box 
C-79.  Birmingham.  Alabama  35283  has 
filed  a  petition  to  modify  the  application 
of  30  era  75.1002  (location  of  trolley 
wires,  trolley  feeder  wires,  high-voltage 
cables  and  transformers)  to  its  No.  4 
Mine  (I.D.  No.  01-01247)  located  in 
Tuscaloosa  County.  Alabama.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  trolley  wires  and 
trolley  feeder  wires,  high-voltage  cables 
and  transformers  not  be  located  inby  the 
last  open  crosscut  and  be  kept  at  least 
150  feet  from  pillar  workings. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  high-voltage  (2,300  volt) 
cables  to  supply  power  to  permissible 
longwall  face  equipment  in  or  inby  the 
last  open  crosscut,  with  specific 
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equipment  and  conditions  as  outlined  in 
the  petition. 

3.  In  order  to  safely  and  efficiently 
mine  the  coal  seam,  a  500  horsepower 
shearing  machine,  an  approximately 
1.000  horsepower  face  conveyor  and  a 
stage  loader  with  a  crusher  unit  driven 
by  150  horsepower  motors  will  be  used. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Person  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  4. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  tha* 
address. 

Date:  November  27, 1907. 
Patricia  W.  Silvey, 

Actin)>  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 
|FR  Doc.  87-27729  Filed  12-2-87:  8:45  am) 

BILUNG  COOC  4510-43-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

action:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also    l 
authorize  agencies  after  a  specified' 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that:  (1)  Propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
date:  Requests  for  copies  must  be  | 
received  in  writing  on  or  before  January 


19. 1988.  Once  the  appraisal  of  the 
records  is  completed.  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 

ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration. 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 
Schedules  Pending: 

1.  Department  of  the  Air  Force  (Nl- 
AFU-87-23).  Records  relating  to 
individuals  applying  for  duty  with  the 
Air  Force  Office  of  Special 
Investigations. 

2.  Department  of  the  Air  Force  (Nl- 
AFU-87-25).  Records  relating  to  the 


preparation  of  Federal  Register 

statements. 

3.  Department  of  the  Air  Force  (Nl- 
AFU-88-9).  Copies  of  messages  and 
automation  equipment  use  and 
maintenance  forms. 

4.  Army  and  Air  Force  Exchange 
Service  (Nl-334-88-1).  Records 
concerning  individual  accounts 
receivable  and  credit  card  retrieval 
requests. 

5.  Defense  Intelligence  Agency  (1-373- 
88-1).  Orientation  and  training  files. 

6.  Department  of  Health  and  Human 
Services.  Social  Security  Administration 
(Nl  1-47-88-1).  Central  and  regional 
offices  records  relating  to  service 
delivery  reviews. 

7.  Department  of  Justice.  Federal 
Bureau  of  Investigation  (Nl-65-88-1  and 
-3).  Whole  or  partial  files  whose 
destruction  has  been  mandated  by  court 
order  or  whose  continued  maintenance 
may  conflict  with  the  Privacy  Act. 

8.  Peace  Corps.  Office  of  Medical 
Services  {Nl-362-88-1).  Reduction  in 
retention  periods  for  chest  X-rays  of 
volunteers  and  trainees. 

9.  Peace  Corps  (Nl-362-88-2) 
Descriptions  of  Peace  Corps  service. 

10.  Tennessee  Valley  Authority. 
Office  of  Natural  Resources  and 
Development  (Nl-142-87-11).  Progress 
reports  of  land  transactions.  1934-79. 

Dated:  November  24, 1987. 
Frank  G.  Burke. 

Acting  Archivist  of  the  United  States. 
(FR  Doc.  87-27714  Filed  12-2-87:  8:45  am) 
BILUNG  CODE  7S1S-01-M 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Meeting;  Industry  Executive 
Subcommittee  of  the  National  Security 
Telecommunication  Advisory 
Committee 

A  meeting  of  the  Industry  Executive 
Subcommittee  of  the  National  Security 
Telecommunications  Advisory 
Committee  will  be  held  Tuesday. 
Janaury  26. 1988.  The  meeting  will  be 
held  at  the  MITRE  Corporation.  7525 
Colshire  Drive.  McLean.  Virginia. 
Registration  will  begin  at  8:30  a.m.  and 
the  meeting  will  start  at  9  a.m.  The 
agenda  is  as  follows: 

A.  Opening  remarks. 

B.  Administrative  remarks. 

C.  Briefings  on  industry  and 
government  activities. 

Due  to  the  requirement  to  discuss 
classified  information,  in  conjunction 
with  the  issues  listed  above,  the  meeting 
will  be  closed  to  the  public  in  the 
interest  of  National  Defense.  Any  person 
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desiring  information  about  the  meeting 
may  telephone  (202)  692-9274  or  write 
the  Manager.  National  Communications 
System.  Washington.  DC  20305-2010. 
Robert  V.  Downey, 

Captain,  USN  Assistant  Manager.  NCS  Joint 
Secretariat. 

|FR  Doc.  87-27791  Filed  12-2-87;  8:45  amj 

BILUNG  CODE  3610-OS-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  STN  50-530] 

Palo  Verde  Nuclear  Generating 
Station,  Unit  3;  Arizona  Public  Service 
Co.,  et  al.;  Issuance  of  Facility 
Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  issued  Facility 
Operating  License  No.  NPF-74  (License) 
to  Arizona  Public  Service  Company.  Salt 
River  Project  Agricultural  Improvement 
and  Power  District.  El  Paso  Electric 
Company.  Southern  California  Edison 
Company.  Public  Service  Company  of 
New  Mexico.  Los  Angeles  Department 
of  Water  and  Power,  and  Southern 
California  Public  Power  Authority.  This 
license  authorizes  operation  of  the  Palo 
Verde  Nuclear  Generating  StaUon.  Unit 
3  (facility)  at  reactor  core  power  levels 
not  in  excess  of  3800  megawatts  thermal 
in  accordance  with  the  provisions  of  the 
License,  the  Technical  Specifications, 
and  the  Environmental  Protection  Plan. 
On  March  25. 1987,  the  Commission 
issued  Facility  Operating  License  No. 
NPF-65.  which  authorized  operation  of 
Palo  Verde  Nuclear  Generating  Station. 
Unit  3  at  power  levels  not  in  excess  of 
190  megawatts  thermal.  Facility 
Operating  License  No.  NPF-74 
supersedes  Facility  Operating  License 
No.  NPF-65. 

Palo  Verde  Nuclear  Generating 
Station.  Unit  3  is  a  pressurized  water 
reactor  that  utilizes  a  CESSAR  standard 
plant  design:  it  is  located  at  the 
licensees'  site  in  Maricopa  County, 
Arizona  approximately  36  miles  west  of 
the  city  of  Phoenix. 

The  application  for  the  license,  as 
amended,  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  and 
the  Commission's  regulations.  The 
issuance  of  this  License  has  been 
authorized  by  the  Atomic  Safety  and 
Licensing  Board  in  its  Initial  Decision 
and  Order  dated  December  30, 1982  and 
July  22, 1985,  respectively;  the  Decision 
issued  by  the  Atomic  Safety  and 
Licensing  Appeal  Board,  dated  February 
15. 1983;  and  by  the  Commission  at  its 


meeting  on  November  25. 1987.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I.  which  are  set  forth  in  the 
License.  Prior  public  notice  of  the 
overall  action  involving  the  proposed 
issuance  of  an  operating  license  was 
published  in  the  Federal  Register  on  July 
11. 1980  (45  FR  46941).  as  clarified  in  a 
notice  published  July  25. 1980  (45  FR 
49732). 

The  Commission  has  determined  that 
the  issuance  of  this  License  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  License  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

For  further  details  with  respect  to  this 
action,  see  (1)  Facility  Operating  License 
No.  NPF-74.  with  Technical 
Specifications  (NUREG-1287)  and 
Environmental  Protection  Plan;  (2)  the 
report  of  the  Advisory  Committee  on 
Reactor  Safeguards  dated  December  15. 
1981;  (3)  the  Commission's  Safety 
Evaluation  Report  on  Palo  Verde  dated 
November  1981,  and  Supplements  1 
through  12.  dated  February  1982.  May 
1982.  September  1982.  March  1983, 
November  1983,  October  1984, 
December  1984,  May  1985.  December 
1985.  April  1986.  and  March  1987.  and 
November  1987,  respectively;  (4)  the 
Commission's  related  Safety  Evaluation 
Report  on  CESSAR  dated  November 
1981,  and  Supplements  1  and  2,  dated 
March  and  September  1983, 
respectively;  (5)  the  Palo  Verde  Final 
Safety  Analysis  Report  and 
amendments  thereto;  (6)  the 
Environmental  Report  and  supplements; 
(7)  the  NRC  Draft  Environmental 
Statement,  dated  October  1981;  (8)  the 
Final  Environmental  Statement,  dated 
March  1982;  and  (9)  the  Initial  Decision 
and  Order  Dismissing  Proceeding  issued 
by  the  Atomic  Safety  and  Licensing 
Board,  dated  December  30. 1982.  and 
July  22. 1985.  respectively  and  the 
Decision  issued  by  the  Atomic  Safety 
and  Licensing  Appeal  Board,  dated 
February  15, 1983. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW.  Washington.  DC.  and  the  Phoenix 
Public  Library.  Business.  Science  and 
Technology  Department.  12  East 
McDowell  Road.  Phoenix.  Arizona 
85004.  A  copy  of  Facility  Operating 
License  No.  NPF-74  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Director.  Division  of  Reactor  Projects — 


III.  IV.  V  and  Special  Projects.  Copies  of 
the  Safety  Evaluation  Report  and  its 
Supplements  1  through  12  (NUREG- 
0857).  the  Final  Environmental 
Statement  (NUREG-0841).  and  the 
Technical  Specifications  (NUREG-1287) 
may  be  purchased  by  calling  (202)  275- 
2060  or  (202)  275-2171  or  by  writing  to 
the  Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  Post  Office 
Box  37082.  Washington.  DC  20013-7082. 
NUREG-0857  may  also  be  purchased 
from  the  National  Technical  Information 
Service.  Department  of  Commerce.  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161. 

Dated  at  Bethesda.  Maryland,  the  25th  day 
of  November,  1987. 

For  The  Nuclear  Regulatory  Comission. 
George  W.  Knighton, 

Director  Project  Directorate  5.  Division  of 
Reactor  Projects— III.  IV,  V  and  Special 
Projects. 

|FR  Doc.  87-27805  Filed  12-2-87:  8:45  am) 

BILUNG  CODE  7590-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Presidential  Disapproval  of  a  Section 
337  Determination 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
action:  On  November  27. 1987.  the 
President  notified  the  Chairman  of  the 
U.S.  International  Trade  Commission 
(USITC)  of  his  disapproval  of  the 
USITC's  determination  in  Certain 
Dynamic  Random  Access  Memories, 
Components  Thereof  and  Products 
Containing  Same,  Inv.  No.  337-TA-242. 
and  his  views  on  a  remedy  in  this  case. 
A  statement  of  the  President's  reasons 
for  his  decision,  which  was  included 
with  the  notice  to  the  USITC,  is  printed 
in  an  annex  to  this  notice. 
Judith  Hippler  Belle, 
Acting  General  Counsel. 

Annex — Disapproval  of  the 
Determination  of  the  United  States 
International  Trade  Commission  in 
Investigation  No.  337-TA-242,  Certain 
Dynamic  Random  Access  Memories, 
Components  Thereof  and  Products 
Containing  Same 

The  United  States  International  Trade 
Commission  (USITC)  has  determined 
that  there  is  a  violation  of  section  337  of 
the  Tariff  Act  of  1930.  in  the 
unauthorized  importation  into  the 
United  States,  and  in  their  sale,  of 
certain  dynamic  random  access 
memories  (DRAMs)  which  infringe 
claims  of  patents  owned  by  Texas 
Instruments,  Inc.  of  Dallas.  Texas. 
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Following  this  determination,  the  USITC 
issued  a  limited  exclusion  order 
prohibiting  the  unlicensed  importation 
of  infringing  DRAMs  of  64  and  256 
kilobits  (and  any  combination  thereof. 
such  as  128  kilobits)  manufactured  by 
Samsung  Co..  Ltd.,  and/or  Samsung 
Semiconductor  &  Telecommunications 
Co..  Ltd..  (Samsung),  whether  assembled 
or  unassembled.  The  limited  exclusion 
order  also  prohibits  the  entry,  except 
under  license,  of  the  specified  DRAMs 
incorporated  into  a  carrier  or  any  form, 
including  Single-lnline-Packages  and 
Single-InHne-Modules,  or  assembled 
onto  circuit  boards  of  any  configuration 
including  memory  expansion  boards. 

Computers,  facsimile  machines, 
telecommunications  switching      | 
equipment,  and  printers,  whether 
manufacutered  by  Samsung  or  any  other 
firm,  that  contain  any  64  or  256  kilobit 
(or  any  combination  thereof,  such  as  128 
kilobits)  DRAMs  manufactured  by 
Samsung  are  also  excluded  from  entry 
into  the  United  States  except  under 
license  from  Texas  Instruments. 

Finally,  the  USITC  order  provides  that 
the  U.S.  Customs  Service  may  specify 
procedures  to  be  used  by  persons 
seeking  to  import  products  identified  in 
the  paragraphs  2  through  6  of  the  order 
to  certify  that  importers  "have  made 
appropriate  inquiry  and  thereupon  state 
that  to  the  best  of  their  knowledge  and 
belief  any  DRAMs  incorporated  into, 
assembled  onto,  or  contained  in  such 
products  are  not  covered  by  this  Order." 

Although  Texas  Instruments  and 
Samsung  have  entered  into  a  patent 
Ucensing  agreement,  I  am  required  under 
section  337(g)  to  make  a  policy 
evaluation  of  the  USITCs  exclusion 
order,  and  I  am  authorized  to 
disapprove  USITC  determinations  for 
policy  reasons.  I  have  disapproved  the 
USrrc  determination  in  this  case  for 
policy  reasons. 

The  USITC  determined  that  a  limited 
exclusion  order  was  warranted  in  this 
case.  If  the  USITCs  order  becomes  final, 
however,  the  effect  of  the  order  on  U.S. 
firms  and  trade  will  extend  far  beyond 
Samsung  and  importers  of  Samsung's 
infringing  products.  The  certification 
procedure  as  enforced  by  the  U.S. 
Customs  Service  would  require  all 
importers  of  computers,  facsimile 
machines,  telecommunications 
switching  equipment,  and  printers  that 
contain  DRAMs  to  determine  the  type 
and  source  of  DRAMs  contained  in  their 
machines  and  certify  this  for  each 
import  of  these  products.  Currently, 
there  is  no  evidence  of  imports  of  64K 
and  256K  DRAMs  manufactured  by 
Samsung  contained  in  the  categories  of 
machines  covered  in  the  order.  Thus,  the 
USITCs  order  could  result  in  an 


unnecessary  disruption  of  trade  in 
computers,  facsimile  machines, 
telecommunications  switching 
equipment,  and  printers. 

My  decision  does  not  mean  that  the 
patent  owner  in  this  case  is  not  entitled 
to  a  remedy  in  the  event  that  the 
licensing  agreement  should  become 
inoperative.  On  the  contrary,  I  am 
strongly  committed  to  effective 
enforcement  of  patent  rights  and 
preventing  entry  of  unfairly  traded 
imports  into  U.S.  commerce.  Although  I 
do  not  have  statutory  authority  to  revise 
or  modify  the  USITCs  order,  I  believe 
that  a  remedy  is  justified  in  this  case. 

An  exclusion  order  prohibiting 
unlicensed  imports  of:  (1)  Infringing  64K 
and  256K  (and  any  combination  thereof, 
such  as  128  kilobits)  DRAMs 
manufactured  by  Samsung,  whether 
assembled  or  unassembled, 

(2)  64K  and  256K  (and  any 
combination  thereof,  such  as  128 
kilobits)  DRAMs  incorporated  into  a 
carrier  of  any  form,  including  Single- 
lnline-Packages  and  Single-Inline- 
Modules,  or  assembled  onto  circuit 
boards  of  any  configuration  including 
memory  expansion  boards,  and 

(3)  Computers,  facsimile  machines, 
telecommunications  switching 
equipment,  and  printers,  manufactured 
by  Samsung  that  contain  any  64K  or 
256K  DRAMs  manufactured  by  Samsung 
would  reach  all  imports  of  infringing 
products  and  would  prevent 
circumvention  of  relief  by  Samsung.  In 
addition,  requiring  certification  by 
importers  of  these  products  appears 
warranted  and  should  not  require 
unnecessarily  difficult  inquiry  into  the 
origin  of  particular  DRAMs.  Such  relief 
would  minimize  any  disruptive  effect  of 
the  order  on  legitimate  trade.  If  the 
USITC  decides  to  issue  an  exclusion 
order  covering  this  narrower  range  of 
products  and  evidence  of  circumvention 
becomes  apparent,  the  USITC  has  the 
statutory  authority  to  modify  its  order  to 
prevent  circumvention. 

I  strongly  urge  the  USITC  to  take 
action  expeditiously  on  its  own  motion 
to  provide  relief  in  this  case. 

[FR  Doc.  87-27824  Filed  12-2-«7;  8:45  am) 
BtuiNO  cooe  ano-oi-M 


PRESIDENTIAL  COMMISSION  ON  THE 
HUMAN  IMMUNODEFICIENCY  VIRUS 
EPIDEMIC 

Meeting 

Notice  is  hereby  given,  pursuant  to 
Pub.  L  92-463,  that  the  Presidential 
Commission  on  the  Human 
Immunodeficiency  Virus  Epidemic  will 
hold  a  public  meeting  on  Thursday 
December  17  in  Room  138  and  Friday, 


December  18  in  Room  628  of  the  Senate 
Dirksen  Building,  First  and  C  Streets. 
NEL.  Washington,  DC  20510.  from  9:00 
a.m.  to  5:30  p.m.  each  day. 

The  two-day  meeting  will  consist  of 
panel  presentations  and  discusions 
outlining  aspects  of  the  HIV  Epidemic 
relating  to  IV  Drug  Abuse.  Experts  on 
the  HIV  Epidemic  and  Drug  Abuse  from 
the  Federal,  Slate,  and  local  levels  will 
make  presentations  along  with 
physicians  and  researchers  from  the 
private  sector.  Agenda  items  subject  to 
change  as  priorities  dictate. 

Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  public  inspection  at  655- 
15th  Street.  NW..  Suite  901,  Washington. 
DC  20005.  For  further  information, 
please  call  245-AIDS 

PoUy  L.  Gaull, 

Executive  Director.  Presidential  Commission 

on  the  HIV  Epidemic. 

|FR  Doc.  27919  Filed  12-2-87;  9:20  am| 

BNXING  COOE  41«a-15-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0M8 
Review 

agency:  Railroad  Retirement  Board. 
ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  PrQposal(s) 

(1)  Collection  Title:  Nonresident 
Questionnaire. 

(2)  Form(s)  Submitted:  RRB-1001. 

(3)  Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

(4)  Frequency  of  Use:  On  occasion. 

(5)  Respondents:  Individuals  or 
households. 

(6)  Annual  Responses;  1,000. 

(7)  Annual  Reporting  Hours:  83. 

(8)  Collection  Description:  The 
benefits  payable  to  an  annuitant  under 
the  Railroad  Retirement  Act  living 
outside  the  United  States  may  be 
subject  to  withholding  under  Public 
Laws  98-21  and  98-76.  The  form  obtains 
the  information  needed  to  determine  the 
amount  to  be  withheld. 

Additional  Information  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (312-751-4692). 
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Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens.  Railroad  Retirement 
Board.  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  OMB  reviewer,  Elaina 
Norden  (202-395-7316,  Office  of 
Management  and  Budget.  Room  3002. 
New  Executive  Office  Building. 
Washington.  DC  20503. 
Pauline  Lohens, 

Director  of  Informal  ion  Resources 
Management. 

|FR  Doc.  87-27716  Filed  12-2-87:  8:45  am] 

BrtXING  CODE  7M5-0t-« 


Agency  Forms  Submitted  for  OMB 
Review 

agency:  Railroad  Retirement  Board. 
ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Proposal(s) 

(1)  Collection  Title:  Lag  Service 
Reports. 

(2)  Form(s)  Submitted:  AA-12,  G-88a. 

(3)  Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

(4)  Frequency  of  Use:  On  occasion. 

(5)  Respondents:  Businesses  or  other 
for-profit. 

(6)  Annual  Responses:  30,500. 

(7)  Annual  Reporting  Hours:  3.304. 

(8)  Collection  Description:  The  reports 
obtain  the  current  service  and 
compensation  of  an  employee  not  yet 
reported  to  the  Board.  This  lag 
information  is  used  to  determine 
entitlement  to  and  amount  of  annuity 
applied  for  and  to  pay  benefits  due  on  a 
deceased  employee's  earnings  records. 

Additional  Information  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Pauline  Lohens.  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens.  Railroad  Retirement 
Board.  844  Rush  Street,  Chicago.  Illinois 
60611  and  the  OMB  reviewer.  Elaina 
Norden  (202-395-7316).  Office  of 
Management  and  Budget.  Room  3002. 
New  Executive  Office  Building. 
Washington.  DC  20503. 
Pauline  Lohens. 

Dirrctor  of  Information  Resources 
Management. 
|FR  Doc.  87-27717  Filed  12-2-B7;  8:45  am) 

BILLING  CODE  7905-01-11 


SECURITIES  AND  EXCHANGE 
COMMISSION 

{Release  No.  34-25157;  File  No.  SR-NASD- 
•7-48] 

Seif-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  October  2. 1987,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in,  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  interprets 
Article  VII,  Section  1  of  the  NASD  By- 
Laws  to  delegate  to  the  Chairman  of  the 
NASD's  Board  of  Governors  (or  the  Vice 
Chairman  in  his  absence)  and  the 
President  of  the  Corporation,  jointly,  the 
authority,  in  pertinent  part,  to  take  such 
actions  as  they  deem  necessary  or 
appropriate  with  respect  to  trading  in  or 
the  operation  of  the  NASD  systems.* 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

This  proposed  rule  change  constitutes 
an  interpretation  of  Article  VII.  Section 


1(a)(2)  of  the  NASD  By-Laws.  The 
NASD  has  determined,  in  pertinent  part, 
that  in  the  current  market  environment, 
it  is  necessary  in  order  to  facilitate 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest,  to 
delegate  to  the  Chairman  of  the  NASD 
Board  of  Governors  (or  the  Vice 
Chairman  in  his  absence)  and  the 
President  of  the  Corporation,  jointly,  the 
authority  to  take  such  action  as  they 
deem  necessary  or  appropriate 
regarding  trading  in  or  operation  of  any 
of  the  NASD  systems.*  the  participation 
of  any  person  or  the  trading  of  any 
security  therein,  and  the  operatiun  of 
any  member  firms'  offices  or  systems, 
provided  thai  such  authority  shall  be 
exercised  only  if  the  President  of  the 
Corporation  concludes  that  it  is  not 
practical  or  appropriate  to  convene  a 
meeting  or  conduct  a  poll  of  the 
Executive  Committee  to  consider  a 
particular  action:  and  provided  further 
that  the  President  shall  promptly  report 
any  such  action  to  the  Executive 
Committee.  Further,  the  NASD  has 
determined  that  the  directives  of  this 
Resolution  shall  remain  in  effect  until 
November  13, 1987. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Association  believes  that  the 
proposed  rule  amendment  does  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  the  Proposed  Rule  Change 
Received  from  Members,  Participants, 
or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 


'  The  term  NASD  systems  includes  the  over-the- 
counter  marltel.  the  NASDAQ  system,  the  Small 
Order  Execution  System  and  any  other  automated 
system  operated  by  the  NASD  or  any  subsidiary 
thereof. 


'  Because  this  proposed  rule  chanfje  is  of  an 
emergency  nature  and  expired  on  November  13. 
1987.  the  Commission  is  not  considering,  among 
other  things,  whether  pursuant  to  the  terms  of  this 
proposed  rule  change,  the  NASD  would  have  l>een 
effectively  empowered  to  hall  trading.  In  this 
connection,  the  Commission  would  note  that  the 
NASD  has  filed  a  proposed  rule  change  |SR-NASD- 
67-1.1)  to  obtain  authority  to  halt  trading  in 
NASDAQ  securities.  This  proposed  rule  change  will 
be  addressed  in  the  near  future. 
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proposed  rule  change,  the  Commission 
may  summarily  abrograte  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934.         , 

IV.  Solicitation  of  Comments  ' 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  N.W..  Washington  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-87-48  and  should  be 
submitted  by  December  24. 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 
lonathan  G.  Katz, 
Secretary. 

Dated:  November  27, 1987. 

|FR  Doc.  87-27797  Filed  12-2-87;  8:45  am] 

BILUNG  COOE  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  III  Advisory  Councii  Meeting; 
Maryland  i 

The  U.S.  Small  Business  I 

Administration  Region  III  Advisory 
Council,  located  in  the  geographical  area 
of  Baltimore,  will  hold  a  public  meeting 
at  8:00  a.m.  to  11:00  a.m..  on  Friday. 
December  4. 1987.  at  Blue  Cross  and 
Blue  Shield  of  Maryland.  6th  Floor.  700 
Joppa  Road.  Towson,  Maryland  21204,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Charles  ).  Gaston,  District  Director.  U.S. 
Small  Business  Administration,  10  North 


Calvert  Street,  3rd  Floor,  Baltimore, 
Maryland  21202.  (301)  962-2054. 
lean  M.  Nowak. 

Director.  Office  of  Advisory  Councils. 
November  25, 1987. 

(FR  Doc.  87-27771  Filed  12-2-«7;  8:45  am| 
BILUNG  COOE  M25-01-M 

DEPARTMENT  OF  STATE 
[CM-8/1135] 

U.N.  Sales  Contract  Convention 
(Multilateral  Treaty)  Enters  Into  Force 
on  January  1, 1988 

The  1980  U.N.  Convention  of 
Contracts  for  the  International  Sale  of 
Goods,  which  establishes  uniform  law 
for  international  sales,  will  enter  into 
force  between  the  United  States  and  ten 
other  countries  (listed  below)  on 
January  1. 1988.  The  Convention  will 
apply  to  all  contracts  for  the  sale  of 
goods  concluded  on  or  after  that  date 
between  parties  with  their  places  of 
business  in  different  countries  for  which 
the  Convention  has  entered  into  force. 
However,  by  the  terms  of  their  contract 
the  buyer  and  seller  may  exclude 
application  of  the  Convention  or 
derogate  from  its  provisions.  The 
Convention  sets  out  many  provisions  of 
the  substantive  law  that  will  govern  the 
formation  of  the  sales  contract  and  the 
rights  and  obligations  of  the  buyer  and 
seller.  It  will  apply  if  the  contract  is 
silent  on  applicable  law,  whether  that 
silence  is  by  inadvertence,  design,  or 
because  the  parties  could  not  agree  on 
applicable  law.  The  Convention  may 
apply  even  if  the  sales  contract  is  not  in 
writing. 

As  of  January  1, 1988  the  Convention's 
provisions  will  govern  sales  contracts 
between  a  party  with  its  place  of 
business  in  the  United  States  and  a 
party  in  one  of  the  following  countries 
party  to  the  Convention:  Argentina, 
China,  Egypt,  France,  Hungary,  Italy, 
Lesotho,  Syria.  Yugoslavia,  and  Zambia. 
Numerous  other  countries  are  expected 
to  become  parties  to  the  Convention 
during  the  next  few  years.  The  United 
States  ratified  the  Convention  on 
December  11. 1986  (with  the  declaration 
that  the  United  States  would  not  be 
bound  by  Article  1(1  )(b).  which 
declaration  has  a  narrowing  e^ect  on 
the  Convention's  scope  of  application) 
after  the  U.S.  Senate  on  October  9. 1986 
gave  its  advice  and  consent  to  U.S. 
ratification. 

The  UN-certified  English  text  of  the 
Convention  and  useful  information  is 
contained  in  the  notice  of  the 
Department  of  State  in  the  Federal 
Register  of  March  2. 1987  at  pages  6262- 


80.  That  notice  constitutes  the  only 
official  U.S.  Government  publication  of 
the  Convention  text  until  the  Convention 
in  all  its  language  versions  is  published 
by  the  Department  of  State  in  the 
pamphlet  on  the  Convention  in  the 
Treaties  and  Other  International  Acts 
Series  (TIAS)  and  a  subsequent  volume 
of  United  States  Treaties  [VST).  For 
references  to  readily  available  unofficial 
publications  reproducing  the  English 
text  of  the  Convention,  see  the  above- 
mentioned  notice.  Information  about 
present  and  future  countries  party  to  the 
Convention  and  any  reservations 
subject  to  which  they  may  have  become 
a  party  may  be  obtained  from  the  Treaty 
Section  of  the  United  Nations.  New 
York.  NY.  10017  (telephone:  (212)  963- 
7958/5048).  which  serves  as  the 
depositary  for  the  Convention.  A 
Convention  bibliography  was  published 
in  the  Spring,  1987  issue  of  the  The 
International  Lawyer.  A  Handbook  of 
Basic  Materials  on  the  Convention, 
including  its  six  authentic  language 
versions,  the  State  Department  legal 
analysis  that  discusses  the  Convention's 
provisions  in  relation  to  the 
corresponding  provisions  of  the  Sales 
Article  of  the  Uniform  Commercial 
Code,  and  the  above-mentioned 
bibliography,  may  be  obtained  from  the 
American  Bar  Association.  Order 
Fulfillment  Department.  750  North  Lake 
Shore  Drive.  Chicago,  IL  60611 
(telephone:  (312)  988-5555). 
Peter  H.  Pfund. 

Assistant  Legal  Adviser  for  Private 
International  Law. 
[FR  Doc.  87-27769  Filed  12-2-87;  8:45  am) 

BILUNG  COOE  471IMW-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Howard  County,  MD 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplemental  environmental  impact 
statement  is  being  prepared  for  the 
proposed  relocation  of  Maryland  Route 
32  in  Howard  County  between  MD 
Route  108  in  Clarksville  and  Pindell 
School  Road  in  Simpsonville. 
FOR  FURTHER  INFORMATION  CONTACT! 
Mr.  Edward  A.  Terry.  Jr..  Field 
Operations  Engineer.  Federal  Highway 
Administration,  The  Rotunda,  Suite  220, 
711  W.  40th  Street,  Baltimore,  Maryland 


21211,  telephone  301/962-4010.  and/or 
Mr.  Louis  Ege,  Jr..  Deputy  Director, 
Project  Development  Division.  Maryland 
State  Highway  Administration.  707 
North  Calvert  Street,  Room  310. 
Baltimore,  Maryland  21202,  telephone 
301/333-1130. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Maryland  State  Highway 
Administration,  is  preparing  a 
supplemental  draft  environmental 
impact  statement  (SDEIS)  to  develop  an 
acceptable  alternate  to  relocate  a 
portion  of  Maryland  Route  32  as  a  four- 
lane  divided  freeway.  This  improvement 
was  previously  addressed  in  a  Final 
Environmental  Impact  Statement 
approved  July  7. 1977.  Because  of  the 
amount  of  development  which  has 
occurred  in  the  intervening  years,  a 
supplemental  environmental  impact 
statement  will  be  prepared. 

In  addition  to  the  No-Build  alternate, 
an  alternate  is  proposed  which  would 
provide  a  four-lane  divided  freeway 
with  full  control  of  access,  having 
interchanges  at  Maryland  Route  108  and 
Pindell  School  Road,  and  an  optional 
interchange  at  Trotter  Road.  Service 
roads  are  proposed  to  maintain  existing 
access  to  old  Maryland  Route  32. 

A  public  hearing  will  be  held  after 
circulation  of  the  DSEIS.  A  public  notice 
will  give  the  time  and  place  of  the  public 
hearing,  and  individual  notices  will  be 
sent  to  those  agencies,  groups,  and 
individuals  on  the  mailing  list  The 
DSEIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing.  To  ensure  that  the  full 
range  of  issues  relating  to  this  proposal 
are  addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.025.  Highway  Research, 
Planning  and  Construction.  The  provisions  of 
Executive  Order  12372  regarding  State  and 
local  review  of  Federal  and  Federally 
assisted  programs  and  projects  apply  to  this 
program.) 
Emil  Elinsky, 

Division  Administrator,  Baltimore,  Maryland. 
|FR  Doc.  87-27770  Filed  12-2-87;  8:45  am) 

BILUNG  CODE  M10-23-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  November  25, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 


the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury.  Room  2224. 
15th  and  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0710 

Form  Number:  5500,  5500-C,  5500-R, 
Schedule  B  (5500),  and  Schedule  P 
(5500) 

Type  of  Review:  Revision 

Title:  Annual  Return/Report  of 
Employee  Benefit  Plan,  Return/Report 
of  Employee  Benefit  Plan  and 
Associated  Schedules 

Description:  Forms  listed  in  item  4  are 
annual  information  returns  filed  by 
employee  benefit  plans.  The  IRS  uses 
this  data  to  determine  if  the  plan 
appears  to  be  operating  properly  as 
required  under  the  law  or  whether  the 
plan  should  be  audited. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Burden:  914,486  hours 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503 

U.S.  Customs  Service 

OMB  Number  1515-0154 

Form  Number:  339 

Type  of  Review:  Extension 

Title:  IJser  Fees,  Customs  Regulation 

Description:  The  collection  of 
information  is  necessary  in  order  for 
Customs  to  effectively  collect  fees 
from  private  and  commercial  vessels, 
private  aircraft,  operations  of 
commercial  trucks,  and  passengers 
and  freight  railroad  cars  entering  the 
U.S.,  and  recipients  of  certain  dutiable 
mail  entries  for  certain  official 
services. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Burden:  50,877 

OMB  Number:  1515-0138 

Form  Number:  None 

Type  of  Review:  Extension 

Title:  Permit  to  Transfer  Containers  to  a 
Container  Station 

Description:  In  order  for  a  container 
station  operator  to  receive  a  permit  to 
transfer  a  container  or  containers  to  a 
container  station,  he/she  must  furnish 


a  list  of  names,  addresses,  etc..  of  the 
persons  employed  by  him/her  upon 
demand  by  the  district  director. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Burden:  400  hours 

Clearance  Officer:  B.J.  Simpson  (202) 
566-7529,  U.S.  Customs  Service,  Room 
6426. 1301  Constitution  Avenue.  NW.. 
Washington.  DC  20229 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Dale  A.  Morgan, 

Departmental  Reports.  Management  Officer. 

(FR  Doc.  87-27727  Filed  12-2-«7:  8:45  am) 

BILUNG  COOE  aiO-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  November  23. 1987. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
2224,  Main  Treasury  Building.  15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0034 

Form  Number:  942/942  PR 

Type  of  Review:  Resubmission 

Title:  Employer's  Quarterly  Tax  Return 

for  Household  Employees 
Description:  Household  employers  must 
prepare  and  file  Form  942  or  Form 
942PR  (Puerto  Rico  only)  to  report  and 
pay  social  security  tax  and  (942  only) 
income  tax  voluntarily  withheld.  The 
information  is  used  to  verify  that  the 
correct  tax  has  been  paid. 
Respondents:  Individuals  or  households 
Estimated  Burden:  699.789  hours 
OMB  Number:  1545-0128 
Form  Number:  1120-L 
Type  of  Review:  Resubmission 
Title:  U.S.  Life  Insurance  Company 

Income  Tax  Return 
Description:  Life  insurance  companies 
are  required  to  file  an  annual  return  of 
income  and  compute  and  pay  the  tax 
due.  The  data  is  used  to  insure  that 
companies  have  correctly  reported 
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taxable  income  and  paid  the  correct 
tax. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Burden:  37,865  hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW..  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Dale  A.  Morgan, 

Departmental  Reports.  Management  Officer. 

|FR  Doc.  87-27728  Filed  12-2-87;  8:45  am] 

MLLING  CODE  4«10-2S-« 


Public  Infoimation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  November  25, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission(s]  may  be  obtaianed  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15lh  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0051 
Form  Number:  7523 

Type  of  Review:  Reinstatement 

Title:  Entry  and  Manifest  of 
Merchandise  Free  of  Duty 

Description:  This  form  is  used  by 
carriers  and  importers  as  a  manifest 
for  the  entry  of  merchandise  free  of 
duty  under  certain  conditions  and  by 
Customs  to  authorize  the  entry  of  such 
merchandise.  It  is  also  used  by  the 
carrier  to  show  that  the  articles  being 
imported  are  to  be  released  to  the 
importer  or  consignee. 

Respondents:  Businesses  or  other  for- 
profit  I 

Estimated  Burden:  8.247  hours  ' 

Clearance  Officer:  B.J.  Simpson  (202) 
566-7529,  U.S  Customs  Service,  Room 
6426, 1301  Constitution  Avenue,  NW., 
Washington,  DC  20229 

Clearance  Officer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget.  Room  3208.  New 


Executive  Office  Building, 
Washington,  DC  20503 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  87-27758  Filed  12-2-87;  8:45  am] 

HLLINQ  COOE  M10-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  25, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  Usted  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury.  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0480 

Form  Number:  5120/6 

Type  of  Review:  Extension 

Title:  Lables  and  Marks  on  Bottles, 
Cases,  and  Containers  of  Wine,  and 
Identification  of  Wine  Being  Aged  in 
Bottles  Without  Lables 

Description:  ATF  requires  that  wine 
on  wine  premises  be  identified  by 
statements  of  information  on  lables  or 
contained  in  marks.  ATF  uses  this 
information  to  validate  the  receipts  of 
excise  tax  revenue  by  the  Federal  • 
Government.  Consumers  are  provided 
with  adequate  identifying  information. 

Respondents:  Farms,  Businesses  or  other 
for-profit,  Small  Businesses  or 
organizations 

Estimated  Burden:  1  hour 

Clearance  Officer:  Robert  Masar'sky, 
(202)  566-7077,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  7011, 1200 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  87-27730  Filed  12-2-87;  8:45  am) 
BILLING  COOE  M10-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  November  25, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  96-511.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Comptroller  of 
the  Currency 
OMB  Number:  1557-0124 
Form  Number:  TA-1 

Type  of  Review:  Extension 

Title:  Uniform  Form  for  Registration  and 
Amendment  to  Registration  as  a 
Transfer  Agent 
Description:  This  form  is  used  by 

national  banks  and  national  bank 

subsidiaries  for  registration  and 

amendment  to  registration  as  a  transfer 

agent. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Burden:  80  hours 
Clearance  Officer:  Eric  Thompson, 

(202)  447-1632,  Comptroller  of  the 

Currency,  5th  Floor,  L'Enfant  Plaza, 

Washington,  DC  20219. 
OMB  Reviewer:  Robert  Fishman,  (202) 

395-7340,  Office  of  Management  and 

Budget,  Room  3228,  New  Executive 

Office  Building,  Washington,  DC  20503. 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  87-2773  Filed  12-2-87:  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  25, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 


Financial  Management  Service 

OMB  Number  1510-0018 

Form  Number:  1133  'C 

Type  of  Review:  Extension 

Title:  Claim  Against  the  United  States 

for  the  Proceeds  of  Government  Check 

or  Checks 

Description:  This  form  is  sent  to 
payees  when  an  original  check  and  its 
substitute  issued  in  lieu  thereof,  have 
been  negotiated  bearing  dissimilar 
endorsements.  Adjudication  Division 
must  get  a  statement  from  the  payee  that 
they  did  not  cash  both  checks. 
Adjudication  Division  may  then  take 
steps  to  collect  the  overpayment. 

Respondents:  Individuals  or  households 
Estimated  Burden:  290  hours 

Clearance  Officer:  Hector  Leyva,  (301) 
436-5300,  Financial  Management 
Service,  Room  100.  3700  East  West 
Highway.  Hyattsville.  MD  20782. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880.  Office  of  Management 
and  Budget.  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  87-27732  Filed  12-2-87;  8:45  am] 

BILLING  COOE  4«10-2S-« 


Office  of  ttie  Secretary 

ISupplement  to  Department  Circular— 
Public  Debt  Series— No.  34-87] 

Treasury  Notes,  Series  J-1993 

Washington.  November  25, 1987. 

The  Secretary  announced  on 
November  24, 1987,  that  the  interest  rate 
on  the  notes  designated  Series  J-1993, 
described  in  Department  Circular — 
Public  Debt  Series— No.  34-87  dated 
November  18, 1987,  will  be  6V*  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  SVi  percent  per  aimum. 
Gerald  Murpliy, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  87-27785  Filed  12-2-87;  8:45  am] 

BILLING  COOE  4810-40-M 


UNITED  STATES  INFORMATION  AGENCY 

Initiirtion  of  a  New  Project  in  Cote 
D'ivoire  Sponsored  by  a  Special 
African  Programming  Initiative; 
Teacher,  Text,  Technology  (TTT) 

The  Bureau  of  Educational  and 
Cultural  Affairs  of  the  United  States 
Information  Agency  plans  to  award  a 
grant  to  a  U.S.  academic  institution  of 
higher  education  for  the  purpose  of 


assisting  in  the  development  of 
secondary  school  English  teachers  in 
Cote  D'ivoire.  The  grantee  will  work 
with  the  Ministry  of  Education's  English 
Teaching  Division  in  its  efforts  to 
develop  academic  sta^  and  strengthen 
its  Enghsh  teaching  capabilities. 

The  program  will  be  a  component  of 
the  Agency's  Teacher-Text-Technology 
(TTT)  Initiative  which  is  an  element  of 
the  Fulbright  Exchange  Program.  TTT  is 
designed  to  upgrade  secondary 
education  and  related  teacher  training  in 
English,  math,  science  and  other  fields. 

Proposals  will  be  reviewed  consistent 
with  Bureau  guidelines.  A  twelve-month 
grant  will  be  awarded  on  or  about  May 
1, 1988.  Deadline  for  receipt  of  proposals 
is  COB  January  15. 1988.  For  details, 
interested  institutions  should  contact  the 
Agency's  Cote  D'ivoire  TTT 
Coordinator,  ]ohn  Niland,  E/AEA — 
Room  234,  U.S.  Information  Agency,  301 
Fourth  Street  SW.,  Washington,  DC 
20547.  Telephone:  (202)  485-7357, 

Dated:  November  19, 1987. 
Mark  Blitz, 

Associate  Director.  Bureau  of  Educational 

and  Cultural  Affairs. 

[FR  Doc.  87-27715  Filed  12-2-87;  8:45  am) 

BILUNG  CODE  tZSO-OI-M 


46018 


46019 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5   use.   552b(e)(3). 


COMMISSION  ON  CIVIL  RIGHTS 

December  1, 1987. 

place:  1121  Vermont  Avenue  NV\^.. 
Room  512,  Washington.  DC  20425, 
DATE  AND  TIME:  Friday.  Decembei  11, 
1987.  9:00  a.m.-5:00  p.m. 
STATUS  OF  MEETING:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  | 

I.  Approval  of  Agenda 

li.  .Approval  of  Minutes  of  Last  Meeting 

III.  Panels:  Employer  Sanctions. 

Discrimination  and  Implementation  of 
the  Immigration  Reform  and  Control  Act 
of  1986 

IV.  Project  Proposals 

V.  SAC  Recharters 

VI.  Presentations  by  SAC  Chairs 

VII.  Staff  Directors  Report 

A.  Status  of  Earmarks 

B.  Personnel  Report 

C.  Activity  Report 

PERSON  TO  CONTACT  FOR  FURTHER 

INFORMATION:  John  Eastman.  Press  and 

Communications  Division  (202)  376- 

8105. 

William  H.  Cillers, 

Si>licilor. 

|FR  Doc.  87-27861  Filed  12-1-87;  1:23  |jm] 

BILLING  CODE  S335-01-M 


COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  10:00  a.m..  December  8, 

1987. 

place:  2033  K  Street  NW.,  Washington, 

DC,  5th  Floor  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 


UMI 


Off-Exchange  Issues — Advanced  Notice  of 

F*roposed  Rulemaking 
Application  of  the  New  York  Mercantile 

Exchange  for  designation  as  a  contract 

market  in  options  on  N.Y.  Harbor  Unleaded 

Gasoline  Futures 

CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb,  254- 

6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  87-27806  Filed  12-1-87;  9:20  am) 

BILLING  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  December  22, 

1987. 

place:  2033  K  Street,  NW.,  Washington, 

DC,  5th  Floor  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Rule  1.59 — final  rules 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  87-27807  Filed  12-1-87;  9:20  am) 

BILUNG  CODE  6351-01-M 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  December.B, 

1987, 10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

437g. 
Audits  conducted  pursuant  to  2  U.S.C.  437g. 

438(b).  and  Title  26.  U.S.C. 
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Corrections 


Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

***** 

The  open  meeting  of  Thursday. 
December  10, 1987,  has  been  cancelled. 

***** 

PERSON  TO  CONTACT  FOR  INFORMAITON: 

Mr.  Fred  Eiland,  Information  Officer, 
Telephone:  202-376-3155. 
Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

(FR  Doc.  87-27874  Filed  12-1-87;  3:12  pm) 

BILUNG  CODE  671S-01-M 

FEDERAL  MARITIME  COMMISSION 

DATE  AND  TIME:  10:00  a.m.— December  8. 

1987. 

PLACE:  Hearing  Room  One — 1100  L 
Street,  NW.,  Washington.  DC.  20573. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Docket  No.  85-19— Tariff  Publication  of 
Free  Time  and  Detention  Charges  Applicable 
to  Carrier  Equipment  Interchanged  with 
Shippers  and  Their  Agents — Consideration  of 
the  Record. 

2.  Docket  No.  86-16 — Conference  Service 
Contract  Authority — Consideration  of 
Comments. 

3.  Petition  of  Bi-State  Harbor  Carriers 
Conference  of  the  New  Jersey  Motor  Truck 
Association  for  Institution  of  Investigation 
and  Rulemaking  Regarding  Payment  of  Inland 
Divisions. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Joseph  C.  Polking, 
Secretary  (202)  524-5725. 
Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  87-27873  Filed  12-1-87;  3:12  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  In  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IPP  4F3070/R922;  FRL-3288-51 

Pesticide  Tolerance  for  Fluazif op-Butyl 

Correction 

In  rule  document  87-25732  beginning 
on  page  42651  in  the  issue  of  Friday. 
November  6, 1987,  make  the  following 
corrections: 

1.  On  page  42651,  in  the  third  column, 
in  the  SUMMARY,  in  the  second  line,  "or" 
should  read  "of. 

2.  On  page  42652,  in  the  first  column, 
in  the  16th  line,  capital  "P"  should  be 
lower  cased. 

3.  On  the  same  page,  in  the  same 
column,  in  paragraph  number  4.,  in  the 
first  line,  the  first  word  should  read  "A". 

4.  On  the  same  page,  in  the  same 
column,  in  paragraph  number  8.,  in  the 
first  line,  "rate"  should  read  "rat";  and 
in  the  second  line,  "(mg/kg/"  should 
read  "4  mg/kg/". 

5.  On  the  same  page,  in  the  same 
column,  in  paragraph  number  12.,  in  the 
first  line,  "rate"  should  read  "rat". 

6.  On  the  same  page,  in  the  second 
column,  in  the  fifth  paragraph,  in  the 
fifth  line,  "director"  should  read 
"detector". 


7.  On  the  same  page,  in  the  same 
column,  in  the  last  paragraph,  in  the 
third  line,  "State."  should  read  "SlaL". 


BILUNG  CODE  ISOS-OI-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-1 40090;  FRL-3293-5] 

Access  to  Confidential  Business 
Information  by  Unisys  Corp. 

Correction 

In  notice  document  87-26883 
appearing  on  page  44633  in  the  issue  of 
Friday,  November  20, 1987,  make  the 
following  corrections: 

1.  In  the  second  column,  in  the  second 
complete  paragraph,  in  the  third  line, 
"69-01-7437,"  should  read  "68-01-7437,". 

2.  In  the  same  column,  in  the  third 
complete  paragraph,  in  the  first  line, 
"EAP"  should  read  "EPA". 

BILLING  CODE  150S-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  14 

Humane  and  Healthful  Transport  of 
Wild  Mammals  and  Birds  to  the  United 
States 

Correction 

In  rule  document  87-25931  beginning 
on  page  43274  in  the  issue  of  Tuesday. 
November  10, 1987,  make  the  following 
corrections: 

1.  On  page  43274,  in  the  second 
column,  in  the  third  complete  paragraph, 
in  the  17th  line,  "of  CITES"  should  read 
"to  CITES". 


2.  On  'he  same  page,  in  the  third 
column,  in  the  second  complete 
paragraph,  in  the  sixth  line, 
"representative"  should  read 
"representatives". 

3.  On  page  43276,  in  the  first  column, 
in  the  fourth  complete  paragraph,  in  the 
13th  line,  "system"  should  read 
"systems". 

4.  On  the  same  page,  in  the  third 
column,  in  the  third  complete  paragraph, 
in  the  first  line,  "require  a"  should  read 
"require  that  a". 

5.  On  page  43278,  in  the  first  column, 
in  the  first  paragraph,  in  the  second  line 
from  the  bottom,  "domestic"  was 
misspelled. 

§14.103    [Corrected] 

6.  On  page  43279.  in  the  second 
column,  in  §  14.103,  in  the  third  line, 
"not"  should  read  "met". 

§14.105    [Corrected] 

7.  On  page  43279,  in  the  second 
column,  in  §  14.105(a),  in  the  second 
line,  "animals"  should  read  "mammals". 

BILUNG  CODE  1505-01-0 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability 

Correction 

In  notice  document  87-26523 
appearing  on  page  44237  in  the  issue  of 
Wednesday.  November  18, 1987,  make 
the  following  correction: 

In  the  first  column,  under  DATE,  in  the 
third  line,  the  date  for  requesting  copies 
should  read  "January  4, 1988." 

BILLING  CODE  1505-01-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  124 

Medical  Facility  Construction  and 
Modernization;  Requirements  for 
Provision  of  Services  to  Persons 
Unal>le  To  Pay  , 

agency:  Public  Health  Service,  HHl 
action:  Final  rule. 


summary:  The  fmal  rule  below  amends 
the  existing  regulations  governing  how 
certain  public  and  private  nonprofit 
health  care  facilities  assisted  under 
Titles  VI  and  XVI  of  the  Public  Health 
Service  (PHS)  Act  may  fulfill  the 
assurance,  given  in  their  application  for 
assistance,  that  they  would  provide  a 
reasonable  volume  of  services  to   I 
persons  unable  to  pay.  This  final  nile 
enhances  the  interest  of  the  intended 
beneficiaries  of  the  assurance  by:  (1) 
Increasing  facility  incentives  for 
compliance  by  reducing  administrative 
burdens;  and  (2)  permitting  facilities  to 
receive  credit  for  substantial 
compliance,  thus  enabling  the 
Department  to  focus  its  enforcement 
resources  on  facilities  which  are  not  in 
substantial  compliance. 
DATE:  These  regiilations  are  effective 
February  1, 1988,  except  for 
SS  124.509(c),  124.514(c).  124.515(b)(2)(ii). 
and  124.515(b)(3)(ii)(B).  For  additional 
information  concerning  this  effective 
date,  see  the  discussion  of  the 
Information  Collection  Requirements 
below. 

ADDRESS:  Richard  R.  Ashbaugh.     I 
Assistant  Surgeon  General,  Associate 
Director  for  Health  Facilities,  Bureau  of 
Resources  Development.  5600  Fishers 
Lane.  Room  11-03.  Rockville.  Maryland, 
20857,  Attn.:  Martin  ].  Frankel. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  J.  Frankel,  301  443-5656. 
SUPPLEMENTARY  INFORMATION:  On 
August  29, 1986,  the  Secretary  of  Health 
and  Human  Services  proposed 
amendments  to  the  rules  governing  what 
is  popularly  known  as  the  Hill-Burton 
Uncompensated  Services  Program.  51 
FR  31000.  Health  care  facilities  covered 
by  the  program  received  construction 
assistance  under  two  titles  of  the  PHS 
Act— Title  VI  (the  "Hill-Burton  Act,"  42 
U.S.C.  291,  et  seq]  and  Title  XVI  (42 
U.S.C.  300q,  et  seq.].  As  a  condition  of 
such  assistance,  facilities  assisted  under 
Title  VI  were  required  to  give  what  is 
now  known  as  the  "uncompensated 
services"  assurance.  Under  section 
603(e)  of  the  Act  (42  U.S.C.  291c(e)).  the 


Secretary  was  authorized  to  issue 
regulations  requiring  assurance  that — 

there  will  be  available  in  the  facility  or 
portion  thereof  to  be  constructed  or 
modernized  a  reasonable  volume  of  services 
to  persons  unable  to  pay  therefor,  but  an 
exception  shall  be  made  if  such  a 
requirement  is  not  feasible  from  a  financial 
viewpoint.' 

Regulations  requiring  the  assurance 
were  issued  shortly  after  enactment  of 
Title  VI  in  1946.  See.  12  FR  6178 
(September  16, 1947).  This  initial 
regulatory  standard  for  compliance  with 
the  assurance  was  general.  Beginning  in 
1972,  however,  a  series  of  regulatory  and 
statutory  developments  occurred  which 
culminated  in  the  detailed  requirements 
of  the  present  regulations,  which  were 
issued  in  1979.  The  objective  of  the 
amendments  below  is  to  simplify  and 
increase  the  flexibility  of  the 
regulations,  while  increasing  the 
incentives  for  compliance.  Because  the 
significance  of  the  amendments  can  be 
understood  only  in  the  context  of  the 
requirements  of  the  1979  regulations,  the 
pertinent  sections  of  the  1979  regulations 
are  summarized  below,  followed  by  a 
discussion  of  the  public  comments  on 
the  proposed  rule  and  the  Department's 
response  thereto. 

I.  Summary  of  the  1979  Regulations 

Following  extensive  public  comment, 
in  1979  the  Secretary  issued  the  rules' 
which  are  codified  at  42  CFR  Part  124, 
Subpart  F.  44  FR  29372  (May  18. 1979). 
These  regulations  established  a  fixed 
dollar  annual  compliance  standard — the 
lesser  of  3%  of  the  facility's  operating 
costs  (less  Medicare  and  Medicaid 
reimbursement)  or  10%  of  the  Federal 
financial  assistance  it  received.  42  CFR 
124.503(a).  A  facility  that  did  not  meet 
its  annual  quota  was  required  to  make 
up  the  deficit  in  the  amount  of 
uncompensated  services  provided  in 
later  years.  42  CFR  124.503(b).  In 
addition,  the  facility  was  required  to 
institute  an  affirmative  action  plan 
designed  to  prevent  recurrence  of  the 
deficit.  42  CFR  124.504.  A  facility  could 
also  get  credit  for  "excess" — that  is. 
uncompensated  services  provided  over 


'  The  assurance  required  by  stutute  of  title  XVI 
assisted  facilities,  of  which  there  are  only  38.  was 
as  follows: 

*  *  '  reasonable  assurance  that  at  all  times  after 
such  application  (for  Title  XVI  assistance)  is 
approved  '  *  *  (ii|  there  will  be  made  available  in 
the  facility  or  portion  thereof  to  be  constructed, 
modernized  or  converted  a  reasonable  volume  of 
services  to  persons  unable  to  pay  therefor  and  the 
Secretary,  in  determining  the  reasonableness  of  the 
volume  of  services  provided,  shall  take  into 
consideration  the  extent  to  which  compliance  is 
feasible  from  a  fmancial  viewpoint. 

Section  1621(b)(l)(K),  42  U.S.C.  300s-l  (b)(lMK), 
as  redesignated  by  Pub.  L  96-79. 


and  above  its  annual  quota — and  credit 
that  excess  against  its  quota  in  a  future 
year.  42  CFR  124.503(c).  The  10% 
compliance  level,  and  the  deficits  and 
excesses,  were  required  to  be  adjusted 
by  a  factor  that  reflects  inflation,  the  so- 
called  "inflation  factor."  42  CFR 
124.503(d).  In  each  case,  however,  the 
facility  could  only  count  a  portion  of  the 
cost  of  the  service  provided  toward  the 
quota,  the  so-called  "allowable  credit." 
42  CFR  124.502.  Facilities  were  required 
to  exclude  third  party  payments 
(including  payments  from  Medicare  and 
Medicaid)  from  the  quota,  and  also 
could  not  count  towards  the  quota  the 
differential  between  the  amount  of  third 
party  reimbursement  and  allowable 
credit  where  required  by  the  third  party 
program  to  accept  the  reimbursement  as 
payment  in  full  for  service.  In  addition, 
the  regulations  provided  that  services 
disallowed  as  unnecessary  by  a 
Professional  Standards  Review 
Organization  (PSRO)  must  also  be 
excluded.  42  CFR  124.509. 

The  1979  regulations  established 
national  eligibility  criteria,  based  on  the 
poverty  income  guidelines  presently 
issued  by  the  Department.  42  CFR 

124.506.  The  criteria  considered  only 
income,  not  assets,  and  a  mandatory 
procedure  for  calculating  income  was 
provided.  Id.  Facilities  were  given 
limited  discretion  to  decide  how  to 
allocate  their  quota  of  uncompensated 
services  among  eligible  persons.  42  CFR 

124.507.  Facilities  could  credit  services 
toward  their  quota  only  if  they  made  an 
eligibility  determination  within  two 
working  days  of  a  request  for 
uncompensated  services  and  met  certain 
other  requirements.  42  CFR  124.508. 

The  1979  regulations  contained 
explicit  requirements  for  notice, 
including  that  written  notice  be  given  to 
each  person  seeking  service  in  the 
facility.  42  CFR  124.505(d).  In  addition, 
facilities  were  required  to  publish  and 
post  notices  and  under  certain 
circumstances  to  provide  notice  to  the 
local  health  systems  agency  (HSA).  42 
(CFR  124.505.  The  regulations  contained 
a  number  of  reporting  and 
recordkeeping  requirements.  42  CFR 
124.510. 

On  September  18.  1986.  the 
Department  issued  final  rules  amending 
Subpart  F  to  establish  a  compliance 
alternative  for  certain  publicly-owned 
facilities.  51  FR  33208.  The  provisions  of 
the  September  18, 1986,  rule  have  been 
incorporated,  with  a  few  minor  editorial 
changes,  in  the  rules  below. 


II.  Background  and  SmwBaiy  of  Public 
CommeatB  and  Policies  of  the  Final  Rule 

A.  Proposed  Rule 

The  basic  objective  of  Uie  1979 
regulations  was  to  assure  that  recipients 
of  Titles  VI  and  XVI  hmds  who  gave  the 
uncompensated  services  assurance 
provide  services  free  or  below  cost  to 
persons  who  cannot  afford  to  pay  for 
them  within  the  context  of  sound 
planning  for  and  management  of  the 
delivery  of  health  care  services.  Hie 
proposed  rules  retained  the  basic 
policies  of  the  1979  rules,  but  rehned 
some  provisions  in  order  to  lessen  the 
administrative  burden  of  compUaoce  for 
facilities,  while  increasing  the  incentive 
for  compliance  by  facilities  in  order  to 
protect  the  interests  of  the  intended 
beneficiaries  of  the  assurance.  The 
proposed  rules  thus  sou^t  to  establish 
balance  among  the  basic  principles 
inherent  in  the  proper  operation  of  an 
uncompensated  services  program:  (1) 
The  provision  of  a  "reasonable  volume" 
of  free  or  below  cost  health  services  to 
eligible  persons;  (2)  the  provision  of 
reasonable  and  equal  opportunity  to 
such  persons  to  apply  for  and  receive 
those  services;  and  (3)  the 
documentation  by  faciKties  that  a 
"reasonable  volume"  of  services  and 
opportunity  to  apply  were  provided. 

Th  1979  regulations  relied  on  strict 
adherence  to  tfie  procedural 
requirements  to  establish  whether  or  not 
each  patient's  uncompensated  services 
account  is  creditable  toward  a  facility's 
obligation.  They  provided  no  basis  for 
obtaining  credit  on  other  grounds,  such 
as  a  facility's  substantial  compliance 
with  the  three  basic  principles  above. 
This  skewed  the  incentive  for 
compliance  toward  some  regulatory 
requirements  and  away  from  others.  It 
also  consumed  the  Department's  limited 
resources  in  account-by-account  audits 
of  individual  facilities,  lessening  its 
ability  to  monitor  the  universe  of  Hill- 
Burton  facilities  for  systemic  problems 
of  compliance. 

The  proposed  rules  addressed  this 
problem  by  eliminating  or  relaxing  a 
number  of  the  more  tedmical 
requirements  of  the  1979  rule,  such  as 
the  requirements  relating  to  pul>Iication 
of  allocation  plans,  timing  of 
determinations,  timing  of  deficit  make- 
up, and  reporting  and  recordkeeping.  In 
addition,  they  departed  from  the 
account-based  approach  of  the  current 
rules  as  the  bendunark  of  compliance. 
Instead,  under  the  proposed  rules,  a 
facility  in  substantial  compliance  with 
the  requirements  necessary  for  the 
proper  operation  of  an  uncompensated 
services  program  would  be  given  credit 
for  its  compliance,  while  a  facility 


showing  a  pattern  of  substantial 
noncompliance  with  major  substantive 
provisions  of  the  rule  would  l>e  subject 
to  receiving  no  credit  for  the  period  in 
which  noncompliance  was  found.  See, 
proposed  $  124.511(bXl)  and 
S  124.512(c).  A  certification  of 
substantial  compliance  would  be  based 
on  procedures  determined  by  the 
Secretary  to  be  sufficient  to  establish 
compliance,  including  examination  of 
the  systems  that  faciHties  put  in  place  to 
comply  with  the  notice,  recordkeeping 
and  determination  of  eligibility 
reqnirements,  as  well  as  their 
compliance  with  the  reporting 
requirements.  The  proposed  rules  also 
restructured  and  simplified  the 
regulatory  language  of  the  1979  rules  in 
certain  respects  in  order  to  help  achieve 
compliance  by  facilities  through 
promoting  a  better  understanding  of  the 
regulatory  requirements.  See.  for 
example,  proposed  S  124.505(a)(1) 
(relating  to  eligibility  criteria),  i  124.S07 
(a)  and  (b)  (relating  to  eligibiUty 
determinations),  §124.S03{b)  (relating  to 
deficits),  and  S  124.506  (relating  to 
cessation  of  uncompensated  services). 
The  proposed  rules  also  proposed  a 
more  flexible  compliance  standard  for 
facilities  with  small  ($10,000  or  less) 
annual  compliance  obligations  and 
which  routinely  provide  free  or  below 
cost  services  to  persons  determined  by 
the  facility,  under  a  program  based  on 
objective  criteria,  to  be  unable  to  pay  for 
them.  Facilities  that  qualify  would  be 
eligible  for  certiBcation  by  the 
Secretary,  pursuant  to  which  they  would 
be  required  only  to  comply  with  the 
requirements  of  the  program  of 
discounted  services  upon  which  the 
certification  was  based,  along  with 
ancillary  reporting  and  recordkeeping 
requirements,  as  long  as  the  certincation 
was  in  effect  See,  proposed  §  124.514.  In 
addition,  it  was  proposed  to  exempt 
certain  federally  funded  centers  that  are 
required  by  Federal  law  to  provide  free 
and  below  cost  services,  from  the 
procedural  requirements  of  the  rules. 
See  proposed  5  124.503(d).  Fmally,  a 
method  of  determining  credit  for 
faciHties  whose  compliance  had  not 
been  previously  completely  assessed 
prior  to  the  effective  date  of  the  new 
rules  was  proposed.  See,  proposed 
§  124.Sll(bKlHii). 

B.  Public  Comments  and  the 
Department's  Responses 

The  Department  received  80  public 
comments  on  the  proposed  rules  from 
health  care  facilities,  legal  services 
organizations,  consumer  groups.  State 
officials  and  consumers.  About  60%  of 
these  suf^orted  the  proposed  rules.  The 
substantive  concerns  raised  in  the 


public  comments,  and  the  Department's 
responses  to  the  comments  are  set  out 
below. 

1.  Qualifying  Services 

Proposed  { 124.503(aK2)  established 
criteria,  implicit  in  the  1979  regulations, 
for  services  that  quahfy  as 
uncompensated  services.  This  section 
elicited  no  substantive  comment.  In  light 
of  the  revisions  relating  to  the  standards 
for  substantial  compliance  and 
substantial  noncompliance,  discussed  in 
section  11  below,  proposed 
S  124.S03(a)(2)  has  been  deleted  as 
unnecessary.  For  the  same  reason,  the 
reference  in  proposed  §  124.502(1)(1)  to 
the  determination  of  the  amount  of 
uncompensated  services  has  been 
deleted.  See,  S  124.511(b)  and 
:  124.512(c). 

2.  DeBcits 

TTie  proposed  rules  made  explicit  the 
dichotomy  present  in  the  1979  rules 
between  types  of  deficits;  in  the 
proposed  rules,  they  were  termed 
"justifiable  deficits"  and 
"noncompliance  deficits".  See.  proposed 
§  124.503(b)(1).  While  the  proposed  rules 
continued  the  pohcy  that  justifiable 
deficits  could  be  made  up  at  any  time 
during  or  immediately  following  the 
facility's  period  of  obligation  (see, 
proposed  §  124.503(b)(2)(i)j.  they 
provided  that  make-up  of 
noncompliance  deficits  had  to  begin 
immediately.  However,  in  contrast  to 
the  1979  rules  (which  provided  that  the 
deficit  must  be  made  up  in  the  next  year, 
if  the  facility  is  financially  able  to  do 
so),  the  proposed  rules  provided  for 
spreading  make-up  of  the  deficit  amount 
over  the  remaining  period  of  obligation. 

The  main  criticism  of  this  section  was 
that  it  permitted  make-up  of  deficits  to 
be  postponed  indefinitely;  the 
oommenters  argued  that  the  poUcies  of 
the  1979  rules  should  be  retained,  as 
there  is  an  immediate  need  for 
uncompensated  services.  Several 
nursing  home  organizations  argued  that 
the  proposed  rules  did  nothing  to 
alleviate  what  they  termed  the  problem 
of  "compounding  deficits."  A  State 
agency  argued  that  the  deficit 
calculation  should  be  simplified  so  that 
a  provider  could  do  it,  while  a  public 
interest  group  questioned  whether 
failure  to  read  the  providers'  manual 
constituted  "justifiable"  noncompliance. 

The  Department  has  revised  the 
affirmative  action  plan  requirement  to 
provide  for  accelerated  make-up  where 
the  facility  fails  to  comply  with  that 
requirement.  See.  \  124.503(bH4)  below. 
Otherwise,  the  final  rule  remains  as 
projjosed.  The  comments  criticizing  the 
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proposed  rule  as  permitting  indefinite 
postponement  of  the  deficit  make-up 
mischaracterize  both  the  1979  and  the 
proposed  rules.  The  proposed  rule  was 
identical  to  the  1979  rules  with  respect 
to  justifiable  deficits.  Compare, 
§  124.503(b)(1)  of  the  1979  rules  and 
proposed  %  124.503(b)(2](i).  Nor  does  the 
final  rule  permit  indefinite 
postponement  of  deficit  make-up;  to  the 
contrary,  deficit  make-up  must  begin 
immediately.  See.  \  124.503(b){2)(ii) 
below.  Under  S  124.503(b)(4)  below,  a 
facility  that  incurs  a  deficit  is  required 
to  institute  an  affirmative  action  plan 
designed  to  enable  it  to  meet  its  annual 
compliance  level  which,  under 
9  124.503(b](3)(iii),  includes  a  portion  of 
the  deficit.  Thus,  the  affirmative  action 
plan  requirement  further  promotes  the 
make-up  of  noncompliance  deficits,  as 
does  the  change  to  S  124.503(b)(4) 
providing  for  the  potential  for 
accelerated  make-up  where  there  is  a 
failure  to  comply  with  the  plan 
requirement.  With  respect  to  the 
remaining  comments,  the  Department 
believes  that  the  changes  elsewhere  in 
the  rule  should  help  nursing  homes 
avoid  deficits.  We  disagree  with  the 
conunent  regarding  the  need  to  simplify 
calculation  of  the  deficit  make-up.  as  the 
calculation  of  the  deficit  under 
S  124.503(b)(3)  requires  only  one 
additional,  simple  airthmetic  calculation 
compared  to  the  1979  rules.  Finally, 
what  constitutes  a  "justifiable  deficit"  is 
made  clear  by  §  124.503(b)(l)(i),  which 
also  clarifies  that  a  deficit  due  to  failure 
to  follow  the  applicable  procedures  is 
not  justifiable. 

3.  Excesses 

The  proposed  rules  proposed  a  new 
method  for  calculating  the  amount  of 
excess  [i.e.,  uncompensated  services  in 
excess  of  a  facility's  annual  compliance 
level)  a  facility  needs  to  "buy  out"  of  its 
uncompensated  services  obligation.  The 
buy  out  formula  proposed  sought  to 
remedy  two  anomalies  that  had  become 
apparent  under  the  buy  out  formula  of 
the  1979  rules.  First,  it  proposed  that  a 
three-year  average  of  a  facility's  annual 
comphance  levels  constitute  the  basis  of 
the  formula,  to  remedy  the  problem 
occasioned  by  abnormal  swings  in 
compliance  levels  due  to  unusually  large 
Medicaid  or  Medicare  reimbursements 
in  a  particular  year.  See.  proposed 
S  124.503(c)(3)(i).  Second,  it  was 
proposed  to  change  the  formula  for 
recipients  of  loan  assistance  to  take  into 
account  subsidies  received  after  the  buy 
out  year.  See.  proposed 
S  124.503(c)(3)(ii).  In  addition,  it  was 
proposed  to  require  that  any  claims  of 
excess  over  100%  of  a  facility's  annual 
compliance  level  be  substantiated  by  an 


independent  audit.  See,  proposed 
§  124.503(c)(4). 

The  proposed  changes  to  the  buy  out 
formula  received  little  comment,  with 
one  legal  services  organization 
commending  it  and  a  hospital  criticizing 
it  on  the  ground  that  it  penalized 
facilities  with  multiple  grants  where  the 
20-year  period  of  one  or  more  grants  had 
recently  expired.  The  proposed 
independent  audit  requirement, 
however,  received  extensive  comment. 
In  general,  facilities  claimed  that  it  was 
an  unfair  and  costly  requirement,  with 
no  logical  basis.  Consumer  groups,  on 
the  other  hand,  argued  that  the 
requirement  should  be  extended  to  the 
entire  claim  of  excess,  on  the  ground 
that  facilities  usually  overstate  their 
excess. 

The  Department  agrees  with  the 
comment  relating  to  the  multiple  grant 
situation,  and  has  revised  the  buy  out 
provisions  in  the  Final  Rule.  It 
establishes  a  buy  out  formula  pegged  to 
the  number  of  years  remaining  under 
obligation  for  each  grant.  See, 
S  124.503(c)(3)(i)(A)  below.  Further,  the 
buy  out  section  has  been  reorganized  to 
accommodate  this  change.  The  buy  out 
formulas  retain  the  differentiation 
between  grant  and  loan  assistance,  as  in 
the  proposed  rule,  but  are  now  limited  to 
the  method  of  calculating  the  annual 
compliance  level  in  the  buy  out  year. 
This  linkage  is  similar  to  that  in  the 
existing  rule,  except  that  the  buy  out 
formula  which  is  linked  to  the  three 
percent  method  in  the  rule  below 
provides  for  using  a  three-year  average. 
See  §  124.503(c)(3)(ii)  below.  This 
provision  parallels  the  proposed  rule. 
The  Department  has  also  excepted 
facilities  certified  under  §  §  124.513, 
124.514,  and  124.515  from  the  provisions 
relating  to  excess.  In  the  Department's 
view,  an  early  buy  out  should  be 
available  only  under  the  conditions  of 
the  main  regulations. 

The  Department  has  deleted  the 
proposed  requirement  for  an 
independent  audit  for  claims  of  excess. 
The  Department's  new  assessment 
approach,  described  more  fully  below, 
will  be  applied  to  such  claims,  which 
makes  the  proposed  requirement 
unnecessary.  'This  resolution  of  the  issue 
also  responds  to  the  consumer  concern 
that  the  entire  claim  of  excess  should  be 
audited. 

4.  Notices 

The  proposed  rules  proposed  to 
continue  the  notice  requirements  of  the 
1979  rules  with  only  minor  changes.  The 
requirement  that  health  systems 
agencies  (HSAs)  be  notified  was 
deleted,  in  light  of  the  phasing  out  of 
such  agencies  in  many  areas.  (Since 


publication  of  the  proposed  rules.  Title 
XV  of  the  PHS  Act  has  in  fact  been 
repealed.)  The  requirement  that  notice 
of  the  facility's  allocation  plan  be 
published  60  days  prior  to  its  fiscal  year 
was  modified  to  require  publication  at 
any  time  before  the  beginning  of  the 
fiscal  year.  See,  proposed  §  124.504(a). 
Similarly,  proposed  §  124.506(c) 
permitted  revision  of  a  facility's 
allocation  plan  effective  upon 
publication.  Finally,  the  individual 
written  notice  requirement  was  modified 
to  be  consistent  with  the  proposed 
changes  to  the  eligibility  determination 
requirements.  See,  proposed 
S  124.504(c)(l)(iv). 

A  couple  of  facilities  objected  to  the 
individual  written  notice  requirement  as 
burdensome,  one  suggesting  that  the 
notice  should  be  distributed  only  to 
persons  claiming  to  be  no-pay  or  self- 
pay.  A  nursing  home  argued  that  it  was 
futile,  since  their  uncompensated 
services  are  committed  on  the  first  day 
of  the  fiscal  year.  The  majority  of  the 
comments  on  the  notice  provision, 
however,  objected  to  the  elimination  of 
the  requirement  that  facilities  publish 
notice  60  days  prior  to  the  beginning  of 
their  fiscal  year.  In  general,  the 
commenters  argued  that  this  change 
deprived  them  of  an  opportunity  to 
comment,  since  the  plan  (and  any 
revisions)  was  effective  upon 
publication.  To  remedy  this  problem,  a 
couple  of  commenters  suggested  that  the 
plans  have  a  delayed  effective  date. 
Other  commenters  objected  to  the 
proposed  rule  on  the  ground  that  it 
would  require  them  to  search  the  legal 
notices  section  every  day.  which  they 
claimed  was  impractical. 

The  Department  agrees  that  the 
commenters  have  raised  a  valid  concern 
regarding  the  elimination  of  the  60-day 
notice  requirement.  It  has  accordingly 
accepted  the  suggestion  for  a  delay  in 
effective  date  as  the  most  reasonable 
means  of  accommodating  both  the 
consumers  groups'  need  for  the 
opportunity  to  comment  on  allocation 
plans  and  the  facilities'  need  for 
flexibility  in  issuing  and  revising  them. 
Thus,  the  publication  requirements  in 
§  124.506  have  been  revised  to  provide 
that  allocation  plans  (initial  and  revised) 
may  not  become  effective  until  at  least 
60  days  following  publication.  See, 
§  124.506  (a)(2).  (b)(2)  and  (c).  It  should 
be  noted  that  the  publication 
requirement  has  been  changed  slightly 
("no  earlier  than")  from  the  requirement 
in  the  1979  regulations.  The  purpose  of 
this  is  to  give  facilities  flexibility  to 
publish  more  than  60  days  in  advance  of 
a  fiscal  year  or  other  date  and  still  have 
a  new  plan  effective  on  the  date 
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specified.  The  Department  disagrees 
that  Mich  a  reqoh^ment  imposes  an 
anfair  burden  on  consumer  groups  to 
check  the  newspaper.  Sudi  an  effect  is 
minimal  and  in  any  event  does  not 
outweigh  facilities'  need  for  flexibility  in 
the  puUication  requirements,  which  has 
been  demonstrated  in  many 
assessmenta.  Moreover,  the  consumer 
groups'  assertion  of  increased  burden 
derives  from  a  misunderstanding  of  the 
1979  rules;  mtder  the  1«79  rales,  there  is 
no  date  certain  for  publication  of  the 
allocation  plan,  as  the  present  €0-day 
requirement  is  simply  a  minimum. 

The  Department  has  not  accepted  the 
commenta  urging  restriction  of  die 
individaal  vrritten  notice  requirements. 
Restricting  provision  of  the  individaal 
written  notice  to  only  those  persons  who 
declared  themselvea  to  be  self-pay  or 
no-|Miy  would  leave  uninformed  persons 
who  might  later  become  eligible  doe  to 
an  intervening  change  in  arcumstanoes. 
Nor  does  the  Eact  that  the  notice 
requirement  may  be  inappropriate  for 
one  or  a  few  nursing  homes  niade  it 
inappropriate  for  the  universe  of 
regulated  fadUtiea.  Thus,  the  individual 
written  notice  provision  roaains  as 
proposed.  See.  \  124.504(c)  below. 

5.  Eligibility  Criteria 

The  proposed  rules  proposed  to  revise 
the  eligibility  criteria  to  clarify  that  the 
existence  of  third  party  coverage  for 
medical  services  eliminates  eligibility 
for  uncompensated  services.  See, 
proposed  1 124.505(a)(1).  This  policy  is 
consistent  with  longstanding  practice 
and  the  Federal  view  of  the 
uncompensated  services  program  as  a 
program  of  "last  resort"  See,  for 
example,  the  discussion  at  44  FR  29394, 
May  18, 1979.  In  addition,  proposed 
S  124.505  slightly  modiHed  the  methods 
of  computing  income  by  requiring  the 
use  of  income  preceding  the  request  for 
uncompensated  services,  rather  than 
preceding  the  determination  of 
eligibility.  Proposed  \  124.505(a)(2}  and 
proposed  §  124.505(b)  also  updated  the 
current  requirements,  by  referencing  the 
"poverty  line"  issued  by  the 
Department,  in  accordance  with  section 
683(c)(1)  of  Pub.  L  97-35.  Consistent 
with  the  current  administrative  practice, 
proposed  %  124.50SIb)  established  in  the 
regulations  that  revisions  of  the  poverty 
line  would  be  effective  60  days 
following  publication  in  the  Federal 
Re^ster. 

"ITjese  provisions  generated  only  a 
couple  of  comments,  one  favorable  and 
one  suggesting  that  loopholes  m  the 
eligibility  criteria  be  closed.  The 
Department  has  not  accepted  the  latter 
suggestion,  as  it  is  of  the  view  that  the 
reasons  supporting  the  adoption  of  the 


eligibility  criteria  in  1979  remain  valid, 
particularly  for  monitoring  purposes. 
However,  the  Department  believes  that 
the  eligibility  criteria  should  be  clarified 
to  make  explicit  what  was  implicit  in  the 
1979  and  the  proposed  rules,  ;.&,  that  a 
facility's  allocation  plan  also  affects 
eUgibility.  This  condition  is  now 
reflected  in  §  124.505(a)(3]  below. 
Otherwise,  S  124.505  remains  as 
proposed. 

6.  Allocation  iHans 

The  proposed  rules  retained  the 
allocation  plan  requirement  of  the  1979 
rules.  Facilities  would  retain  their 
discretion  to  determine  certain  specified 
elements  of  the  allocation  plan, 
including  determining  which  services  to 
make  available  as  uncompensated 
services,  and  whether  to  offer  these 
services  to  Category  B  patients. 
Proposed  S  124.506(b)t2)  modified  the 
1979  rule  by  providing  dial  a  facility 
would  be  required  to  operate  under  its 
old  allocation  plan  until  it  published  a 
revised  allocation  plaiL 

Aside  from  the  timing  issue,  discussed 
in  section  3  above,  these  changes 
received  no  comment.  The  Department 
has  accordingly  retained  them 
essentially  as  proposed,  except  for  the 
timing  changes  and  a  clarification  of  die 
presumptive  plan  requirement  which 
reflects  current  practice  and  the 
restructuring  of  the  regulations.  See. 
S  124.506(bJ(2)  below. 

7.  Determinations  of  Eligibility 

Proposed  S  124.507  retained  the  basic 
policies  of  die  1979  rules  in  most 
respects,  but  clarified  serveral  points 
that  have  proved  confusing.  Proposed 
S  124.507(aJ  clarified  Uiat  determinations 
must  be  written,  while  proposed 
S  124.S07tb]  clarified  that  denials  are  a 
form  of  determination  and  spelled  out 
the  requirements  for  conditional 
determinations.  The  major  change  to  the 
determination  requirement  was 
proposed  5  124.507(c).  relating  to  the 
timing  of  determinations.  The  proposed 
rule  kept  for  hospitals  and  most  other 
facilities  the  requirement  of  a  two-day 
determination  of  eligibility  in  the  case  of 
requests  for  service  made  before 
admission  or  treatment,  but  eliminated 
the  two-day  requirement  in  situations 
where  liability  for  the  cost  of  the 
services  has  already  been  assumed. 
Thus,  proposed  S  124.507(cX2)  provided 
that  were  the  request  for 
uncompensated  services  is  made  during 
or  after  receipt  of  services,  the 
determination  must  be  made  before  the 
close  of  the  first  full  billing  period 
following  the  request.  Proposed 
S  124.507(c]  contained  parallel 
provisions  for  nursing  homes;  however. 


it  required  nursing  homes  to  make 
determinations  of  eligibility  within  10 
working  days,  but  no  later  than  (be  dale 
of  admission  for  requests  made  prior  to 
admission. 

Proposed  {  124.507  elicited  numerous 
comments.  Providers  generally  objected 
that  the  two-day  requirement  of  the  1979 
rules  was  unfair  and  unworkable  and 
advocated  even  greater  relaxation  of  the 
timing  requirements.  Consumer  groups, 
on  the  other  hand,  objected  to  the 
proposed  relaxation  of  the  timing 
requirements,  on  various  grounds.  Some 
objected  that  loosening  of  the 
requirements  was  unnecessary,  as  the 
existing  requirements  were  not 
burdensome,  with  determinations  being 
encompassed  in  the  pre-admission 
screening  process  or  taking  "2-3 
minutes."  Others  were  concerned  that 
lengthening  Uie  interval  in  which 
eligibility  determinations  could  be  made 
would  lead  to  increased  collection 
activity  by  facilities  or  woald  cause 
poor  people  to  be  discharged  or  to  check 
out  of  hospitals  prematurely.  A  legal 
services  organization  commented  that 
the  proposed  language  relating  lo 
denials  was  an  improvemenL 
Commenters  on  both  sides  requested 
clarification  of  Uie  term  "first  full  billing 
period."  A  consumer  group  also 
requested  that  the  provision  for 
conditional  determinations  be  changed 
to  provide  that  conditional 
determinations  must  be  finalized  within 
two  days  of  when  the  verifying 
information  is  received.  With  respect  to 
the  proposed  provisions  for  nursing 
homes,  a  long-term  care  association 
supported  the  proposals.  A  k>og-term 
care  provider,  however,  suggested  that 
10  days  was  too  short  a  period  in  which 
to  receive  verification,  as  Medicaid 
eligibility  is  not  usually  verified  in  less 
than  30  days;  another  pointed  out  that 
the  requirement  that  pre-service 
determinations  be  made  no  later  than 
the  date  of  admission  might  require 
same  or  next-day  determinations  where 
the  request  is  made  just  before 
admission. 

The  rule  below  is  changed  very  little 
from  the  proposed  rule.  In  response  to 
the  requests  for  clarification  of  the  term 
"first  full  billing  period."  the  term  has 
been  changed  to  "first  full  billing  cyde." 
See.  i  124.507(c)(2)  bekiw.  It  is  our 
understanding  that  the  latter  term 
reflects  general  useage  and  is  commonly 
understood  by  providers.  In  any  event,  it 
is  the  intent  of  this  language  to  preclude 
collection  for  the  services  in  question 
prior  to  the  eligibility  determination.  In 
its  use  of  the  term  "first  full  billing 
cycle,"  the  rule  recognizes  that  a  bill 
may  be  issued  where  a  request  for 
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services  is  made  close  to  the  end  of  a 
billing  cycle  with  little  opportunity  for 
the  facility  to  stop  the  billing  process. 
Once  a  request  is  made,  however,  it 
must  be  acted  upon  in  a  time  frame 
designed  to  preclude  collection  activities 
or  any  additional  billing,  i.e.,  the  close  of 
the  next  billing  period.  Otherwise,  the 
facility  will  be  out  of  compliance  with 
5  124.507(c)(2]  with  respect  to  that 
account.  Accordingly,  these  changes 
respond  to  the  consumer  concerns  thqt 
the  change  in  the  determination 
requirements  will  lead  to  a  substantial 
increase  in  collection  activities. 

The  word  "admission"  in  proposed 
§  124.507(c)(l){i)  has  also  been  changed 
to  "discharge,"  to  be  consistent  with 
longstanding  program  practice,  which 
regards  any  request  made  prior  to 
discharge  as  pre-service.  A  parallel 
change  has  been  made  to  §  124.507(c)(2) 
with  respect  to  inpatient  hospital 
services.  Sections  124.507(c)(l)(ii)  and 
124.507(c)(2)  continue  to  peg  the  timing 
of  determinations  to  the  date  of 
admission  for  nursing  home  services  as 
the  long-term  nature  of  most  admissions 
would  make  futile  a  pohcy  tied  to 
discharge.  Finally,  in  response  to  the 
concern  raised  regarding  the  timing  of 
nursing  home  determinations,  the  words 
"two  days  following"  have  been 
inserted  in  §  124.507(c)(l)(ii)  below. 
Otherwise,  §  124.507  below  remains  as 
proposed. 

The  Department  believes  that  the 
balance  struck  in  the  rules  below  is  a 
reasonable  accommodation  between 
providers'  need  for  increased  flexibility 
and  patients'  need  for  timely 
determinations  prior  to  service.  From  a 
facility  standpoint,  tying  the 
determination  requirement  to  the 
facility's  billing  cycle  should  mesh  with 
facilities'  internal  accounting  and 
bookkeeping  processes.  The  Department 
accordingly  rejects  the  providers' 
requests  for  further  relaxation  of  the 
timing  requirements.  It  also  rejects  the 
consumer  requests  that  the  two-day 
requirements  of  the  1979  rules  be 
retained.  The  Department's  experience 
in  numerous  facility  assessments  has 
shown  that,  contrary  to  the  commenters' 
claims,  the  two-day  requirement  has 
been  a  major  compliance  problem  for 
many  facilities.  In  the  Department's 
judgment,  these  compliance  problems 
typically  are  due  to  the  incompatibility 
of  the  requirement  with  facilities'  usual 
internal  accounting  and  management 
requirements,  rather  than  willful  refusal 
to  comply  with  the  law.  With  respect  to 
the  concern  regarding  premature 
discharges,  the  change  in  i 

§  124.507(c)(l)(i)  and  (2)  from  | 

"admission"  to  "discharge"  preser\es 


the  two-day  requirement  intact  for  all 
requests  made  during  hospitalization. 
The  comment  criticizing  the  timing 
requirement  regarding  conditional 
determinations  is  hkewise  rejected.  The 
proposed  requirement  merely  brings 
forward  the  requirement  of  the  1979 
rules;  since,  in  our  experience,  that 
requirement  has  not  been  a  major 
source  of  complaints  or  compliance 
problems,  we  are  retaining  it  unchanged. 
Finally,  we  note  that  the  criticism  of  the 
10-day  requirement  for  long-term  care 
facilities  as  insufficient  to  permit 
verification  of  third  party  coverage  is 
misplaced.  The  proper  procedure,  where 
the  existence  of  third  party  coverage  is 
in  question,  is  to  make  a  conditional 
determination  within  the  10-day 
determination  period;  the  determination 
should  then  be  fmalized  when  the 
information  about  third  party  coverage 
is  provided  to  the  facility. 

8.  Cessation  of  Uncompensated  Services 

Proposed  §  124.508  sets  forth  the 
conditions  under  which  a  facility  may 
cease  providing  uncompensated 
services.  The  conditions  simply  made 
explicit  and  drew  together  the  same 
requirements  in  the  1979  rules.  This 
section  received  no  substantive  public 
comment.  It  has  accordingly  been 
retained  essentially  as  proposed.  There 
is  only  a  minor  change  reflecting 
reorganization  of  a  portion  of  the  posted 
notice  requirement.  See,  §  124.508(a)(4). 
In  addition,  parallel  provisions  have 
been  added  for  facilities  certified  under' 
S  124.514.  to  reflect  the  addition  in 
§  124.514(d)  of  a  compliance  level  for 
such  facilities.  See.  §  124.508(b). 

9.  Reporting 

The  proposed  rules  proposed 
elimination  of  the  requirements  of  the 
1979  rules  that  facilities  provide  copies 
of  their  allocation  plans,  published 
notices  and  reporting  forms  to  the  HSAs 
for  their  areas.  Ancillary  reductions  in 
reporting  were  also  proposed  in  the 
community  and  migrant  health  centers 
and  small  facility  compliance 
alternatives. 

The  changes  in  the  reporting 
requirements  attracted  little  comment. 
One  public  health  department  remarked 
that  the  reporting  requirements  of  the 
1979  rules  were  onerous  and  sought 
exemption  for  public  facilities  while  a 
private  nonprofit  facility  suggested  that 
reporting  would  be  easier  if  it  were 
required  annually  instead  of  triennially. 

Section  124.509  below  remains  as 
proposed,  except  for  editorial  changes 
necessary  to  integrate  provisions 
relating  to  the  public  facility  compliance 
alternative,  adopted  on  September  18, 
1986.  into  the  general  regulation  and  a 


change  to  clarify  the  reporting 
obligations  of  facilities  certified  under 
SS  124.514  and  124.515.  See,  §  124.509(b), 
(c),  and  (d).  The  Department  notes  that 
the  existence  of  the  public  facility 
compliance  alternative  responds  to  the 
concern  of  the  public  health  department 
described  above.  The  Department  has 
not  accepted  the  suggestion  that  it 
require  reports  on  an  annual,  rather  than 
triennial,  basis,  as  it  is  of  the  view  that 
for  most  facilities  such  a  change  would 
increase  the  burden  of  compliance. 

10.  Record  Maintenance 

The  1979  rules  required  facilities  to 
retain  their  uncompensated  services 
records  for  180  days  following  the  close 
of  the  Secretary's  investigation  under  42 
CFR  124.511(a)  (which  covered  both 
complaint  investigations  and 
assessments).  The  proposed  rules  would 
have  modified  this  requirement  to 
require  facilities  to  retain  records  for 
three  years  following  submission  of  their 
compliance  report  or  180  days  following 
the  Secretary's  certification  of 
compliance  or  close  of  the  Secretary's 
investigation,  whichever  is  less.  See, 
proposed  §  124.510(b).  The  community 
and  migrant  health  center  provisions 
likewise  represented  a  major  reduction 
in  recordkeeping  requirements  for  such 
centers. 

The  proposed  modification  of  the 
record  retention  requirements  elicited 
numerous  comments.  The  comments  of 
provider  organizations  were  generally 
favorable,  although  one  provider  urged 
that  the  rule  be  modified  to  make  clear 
that  patient  advocates  could  not  see 
individual  patient  records,  as  it  is  too 
expensive  to  delete  identifying 
information.  Consumer  groups,  however, 
uniformly  opposed  the  proposed 
changes.  They  argued  that  the  proposed 
change  would  permit  facilities  to,  in 
some  cases,  retain  records  for  less  than 
a  year.  This  shortening  of  the  record- 
retention  period  would,  it  was  argued, 
permit  facilities  to  avoid  monitoring  by 
legal  services  organizations  and  others 
and  erect  insurmountable  problems  of 
proof  where  a  patient  seeks  to  use  the 
Hill-Burton  uncompensated  services 
obligation  as  an  affirmative  defense  to  a 
collection  action.  One  organization 
asked  whether,  where  a  facility  has 
destroyed  its  records  as  permitted  by 
the  regulation,  the  Department  would 
accept  its  triennial  report  at  face  value. 

The  Department  views  the  consumer 
concerns  as  largely  misplaced,  in  that 
they  proceed  from  a  misunderstanding 
of  the  1979  rules,  as  well  as  from  a 
misconception  of  how  the  record 
retention  requirements  well  interface 
with  the  substantial  compliance 


approach  of  the  rules  below  and  the 
increased  efficiency  in  the  audit  process 
that  it  projects.  Under  the  1979  rules, 
facilities  were  permitted  to  destroy  their 
records  relating  to  an  assessment  or  a 
complaint  180  days  following  the  close 
of  the  assessment  or  complaint 
investigation.  See,  the  last  sentence  of 
§  124.510(b)(1)  of  the  1979  rules.  The 
rules  below  modify  this  provision  only 
slightly  to  require  facilities  to  maintain 
their  records  for  the  lesser  of  180  days 
following  the  close  of  an  assessment 
investigation  or  three  years  after 
submission  of  the  report  covering  that 
period  required  under  §  124.509,  unless 
the  Secretary  asks  that  the  records  be 
retained  for  a  longer  period.  See, 
§  124.510(a)(2).  The  rules  below  delete 
the  reference  to  a  complaint 
investigation  because  all  records, 
including  those  related  to  a  complaint, 
must  be  retained  in  accordance  with 
S  124.510(a)(2). 

Based  on  its  new  audit  methods  and 
the  efficiencies  it  expects  to  reahze 
under  the  substantial  compliance 
approach,  the  Department  expects  to 
investigate  most  facilities  within  the 
three-year  period,  so  that  the  former 
date  should  control,  not  the  latter.  Thus, 
for  the  majority  of  facilities,  the  period 
of  time  which  records  are  actually 
required  to  be  kept  should  decrease 
substantially.  It  is  true  that  under  this 
system,  as  one  commenter  noted, 
records  will  in  many  cases  be  required 
to  be  retained  for  less  than  three  years, 
but  this  will  occur  only  because  there 
has  been  an  assessment  investigation 
which  has  been  closed  by  the  Secretary. 
The  same  result  is  possible,  although 
less  likely,  under  the  1979  rules.  Finally, 
as  noted  above,  the  rule  below  has  been 
modified  to  provide  that  the  facility 
retain  its  records  beyond  the  three-year 
period  if  so  requested  by  the  Secretary. 
This  provision  has  been  added  in  part  in 
response  to  the  consumer  concerns 
described  above.  Thus,  where  the 
Secretary  has  not  assessed  a  facility 
within  the  three-year  period  or  a 
complaint  investigation  is  pending  when 
the  three-year  period  ends,  the  Secretary 
may  require  the  facility  to  retain  the 
relevant  records  for  an  additional  period 
of  time.  This  provision  also  makes  the 
record  retention  requirements 
applicable  to  general  facilities  parallel 
more  closely  those  applicable  to 
facilities  certified  under  the  compliance 
alternatives  for  public  faciUties  and 
faciUties  with  small  annual  obligations. 
Compare,  §§  124.510(a)(2)  and  124.510(b) 
below.  For  these  reasons,  the 
Department  is  of  the  view  that  the 
changes  to  the  record  retention 
requirements  are  not  inconsistent  with 


the  consumer  concerns  regarding 
monitoring. 

The  Department  disputes  the 
contention  that  the  new  provisions  will 
present  problems  of  proof  where  a 
facility  has  been  investigated  and 
subsequently  discards  its  records 
relating  to  the  investigation.  If  the  denial 
of  uncompensated  services  at  issue 
relates  to  a  request  made  during  the 
period  which  is  to  be  investigated,  it 
must,  under  current  and  contemplated 
procedures,  be  addressed  in  the  course 
of  the  investigation,  either  by  means  of 
corrective  action  or  by  a  determination 
that  the  denial  was  merited,  and  the 
investigation  will  not  be  "closed"  (for 
purposes  of  the  180  day  requirement) 
until  appropriate  action  is  taken.  If,  on 
the  other  hand,  the  request  is  made  for 
services  rendered  during  the  period 
investigated,  but  the  request  itself  is 
made  following  the  period  investigated, 
that  request  must  be  reviewed  in  terms 
of  the  facility's  uncompensated  services 
obligation  and  program  as  it  exists  at 
the  time  of  the  request,  not  as  it  existed 
at  the  time  services  were  provided.  To 
the  extent  legal  services  organizations 
and  others  have  assumed  the  contrary, 
such  an  assumption  proceeds  ^m  a 
misinterpretation  of  the  1979  rules,  as 
well  as  the  proposed  rules.  The  belated 
requests  that  are  apparently  the  focus  of 
this  consumer  concern  will  thus  be 
unaffected  by  the  changes  in  the  rules 
below. 

The  record  retention  requirements  for 
facilities  certified  under  §  124.514  have 
been  revised  to  parallel  those  for 
facilities  certified  under  §  124.513.  See, 
§  124.510(b]  below.  A  new  provision  has 
been  added  to  make  clear  the 
requirements  applicable  to  facilities 
certified  under  §  124.515.  See, 
§  124.510(c).  The  reference  to  subsection 
(a)  of  §  124.511  in  the  current  rules  with 
respect  to  §  124.513  facilities  has  been 
deleted  in  §  124.510(b)  below  to  reflect 
the  reorganization  of  S  124.511  in  the 
rules  below.  Finally,  the  Department  has 
not  accepted  the  provider  suggestion 
that  consumers  be  prohibited  from 
reviewing  individual  patient  accounts  to 
determine  compliance.  In  the 
Department's  view,  the  policies  of  the 
1979  rules  have  worked  well  in  this 
regard  and  it  does  not  think  a  case  has 
been  made  for  change. 

11.  Substantial  Compliance 

Under  the  proposed  rules,  a  facility 
which  substantially  complied  with  the 
most  important  requirements  of  the  rules 
could  receive  full  credit  for  the 
uncompensated  services  it  claimed, 
despite  failure  to  comply  in  particular 
cases.  Concomitantly,  if  it 
systematically  failed  to  comply  with  one 


of  the  crucial  regulatory  requirements — 
such  as  the  individual  written  notice 
requirement — it  was  subject  to  losing 
credit  for  the  entire  year,  despite  the 
presence  of  otherwise  creditable 
accounts.  See,  proposed 
§§  124.51(b)(l](i)  and  124.512(c).  As 
noted  in  the  preamble  to  the  proposed 
rules,  these  provisions  were  designed  to 
give  facilities  a  strong  incentive  to 
comply  with  the  rules  across  the  board 
"thereby  enhancing  the  provision  of 
services  to  persons  unable  to  pay  while 
lessening  the  burden  of  compliance  for 
facilities  that  make  a  good  faith  effort  to 
comply."  51  FR  31004. 

These  provisions  of  the  proposed  rule 
evoked  widespread  comment,  both  for 
and  against  the  proposals.  Generally, 
the  providers  favored  the  substantial 
compliance  concept,  although  several 
stated  that  the  concept  of  a  total 
disallowance  was  grossly  unfair. 
Consumers  were  uniformly  opposed  to 
the  concept  of  substantial  compliance. 
These  concerns  are  described  more 
specifically  below. 

While  facilities  and  provider  groups 
generally  favored  relaxing  the  technical 
requirements  that  have  occasioned 
disallowances,  they  expressed  a  number 
of  reservations  about  the  "substantial 
compliance"  and  "substantial 
noncompliance"  concepts.  A  number  of 
facilities  stated  that  the  concept  was  too 
vague.  Their  concerns  about  vagueness 
had  two  aspects:  first,  they  sought 
clarification  of  which  provisions  of  the 
rules  would  form  the  basis  for  the 
substantial  compliance  determination; 
second,  they  sought  clarification  of  how 
many  instances  of  noncompliance  would 
produce  a  finding  of  substantial 
noncompliance.  Several  facilities 
suggested  that  there  should  be  an  appeal 
process  for  those  facilities  that  receive  a 
total  disallowance.  One  facility  asked 
what  the  impact  of  these  tests  would  be 
on  previously  unassessed  years,  while 
another  suggested  that  facilities  that  are 
awaiting  assessment  not  be  "penalized" 
by  having  the  inflation  factor  applied  to 
any  deficits  thay  have  to  make  up. 

Many  of  the  consumer  comments 
expressed  concerns  similar  to  those  of 
the  facilities.  The  most  common 
criticism  of  the  substantial  compliance 
concept  was  that  it  was  too  vague.  The 
specific  consumer  concern  was  that  the 
standard  was  so  general  that  it  would 
not  permit  monitoring  by  consumer 
groups;  several  asked  how  many 
violations  of  the  regulations  a  facility 
could  commit  and  still  be  in  compliance. 
A  related,  very  common  objection  was 
that  compliance  cannot  be  determined 
without  audits  of  individual  accounts.  A 
number  of  commenters  also  objected 
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that  the  substantial  compliance  concept 
violated  42  U.S.C.  3003-6,  which  requires 
the  Secretary  to  "investigate  and 
ascertain  *  *  *  the  extent  of 
compliance"  of  facilities  with  their 
uncompensated  services  assurance. 
Several  other  commenters  argued  that  a 
compliance  standard  that  is  not  based 
on  audits  of  individual  accounts  violates 
the  nonwaivable  reporting  requirement 
of  42  U.S.C.  3008,  which  requires  the 
periodic  submission  by  facilities  of 
"data  and  information  which  reasonably 
supports  *  *  *  (their)  compliance  with 
(their)  assurances."  One  consumer 
organization  argued  that  facilities  that 
are  out  of  compliance  with  the  notice 
requirements  should  not  be  found  in 
substantial  compliance,  while  another 
asked  what  recourse  patients  who  were 
"aberrations"  would  have.  Another 
conunenter  argued  that  the  concept  of 
"substantial  compliance"  was  not  legal 
in  the  Sixth  Circuit  under  Newsom  v. 
VanderbiJt  University.  653  F.  2d  1100 
(6th  Cir.,  1981).  Another  consumer  group 
argued  that  the  concept  of  substantial 
compliance  was  illegal,  as  the 
government  has  no  record  showing  that 
facilities  have  complied  in  the  past. 
The  Department  has  attempted  to 
accommodate  many  of  these  concerns  in 
the  rules  below.  It  has  done  this  by 
substantially  revising  the  provisions 
relating  to  the  standards  for  substantial 
compliance  and  substantial 
noncompliance.  See.  §§  124.511(b)(3) 
and  124.512(c)  below.  In  addition, 
§  124.511(b)  has  been  revised  to  make 
clear  what  many  commenters 
apparently  misunderstood  about  the 
proposed  rule,  that  substantial 
compliance  determinations  will  be 
based  on  audits  of  individual  accounts. 
See.  S  124.511(b)(2)  below. 

As  set  forth  below,  S  124.511(b)(l)(iii) 
now  provides  that  the  standard  for 
determining  whether  a  facility  is  in 
substantial  compliance  with  its 
assurance  is  result-oriented:  whether  the 
facility  provided  uncompensated 
services  to  eligible  persons  who  had 
equal  opportunity  to  apply  for  those 
services.  The  specific  factors  that  will 
be  considered  in  making  this 
determination  are  three,  in  descending 
order  of  importance:  (1)  Whether  any 
corrective  action  previously  prescribed 
has  been  implemented:  (2)  whether  any 
violations  found  can  be  remedied  by 
corrective  action;  and  (3)  whether  the 
facility  had  in  place  procedures  that 
complied  with  the  basic  components  of 
an  uncompensated  services  program 
and  systematically  followed  them.  If  the 
services  are  in  fact  provided  to  eligible 
persons  at  no  or  a  reduced  charge,  the 
facility  will  receive  credit  for  them 


towards  its  obligation.  Conversely,  if  the 
facility  fails  to  remedy  prior 
noncompliance  where  corrective  action 
is  prescribed,  it  is  subject  to  losing 
credit  for  aJJ  uncompensated  services  it 
provided  in  the  period  covered  by  the 
corrective  action.  See,  1 124.512(c)(4). 

The  purpose  of  these  provisions  is  to 
minimize  harm,  both  to  eligible  persons 
and  to  facilities.  In  the  context  of  the 
uncompensated  services  assurance,  the 
issue  to  be  addressed  is  financiah  Who 
will  bear  the  cost  of  the  medical 
services  that  are  provided?  '  And. 
generally  speaking,  an  error  in  resolving 
that  issue  produces  harm  that  can  be 
remedied.  For  example,  where  a  facility 
erroneously  requests  full  payment  from 
a  person  who  was  eligible  for 
discounted  services  under  its  allocation 
plan,  it  can  remedy  that  error  by  ceasing 
collection  on  the  amount  erroneously 
charged,  refunding  any  erroneous 
payments,  and  so  on.  Similarly,  where  a 
facility  provides  uncompensated 
services  to  persons  whose  care  is 
covered  by  third  party  payors  and 
charges  those  amounts  to  its 
uncompensated  services  obligation,  the 
error  can  be  remedied  by  reducing  the 
uncompensated  services  claimed  by  the 
amount  of  the  ineligible  accounts.  In 
such  situations,  where  a  remedy  is 
available  and  is  provided,  it  is  the 
Department's  view  that  the  intent  of  the 
statute  has  been  met — uncompensated 
services  have  been  provided  to  those 
who  qualify  for  them — and  the  facility 
should  receive  appropriate  credit 
therefor. 

Other  failures  however,  are  not  so 
easily  remedied,  and  the  regulation 
treats  them  differently.  The  most 
important  of  these  is  where  eligible 
persons  do  not  request  uncompensated 
services  because  of  basic  deHciencies  in 
a  facility's  uncompensated  services 
program,  such  as  failure  to  provide 
individual  written  notice  or  make 
determinations.  Because  such  situations 
do  not  leave  a  paper  trail,  they  are 
inherently  impossible  to  monitor  or 
remedy  adequately  with  respect  to  the 
people  who  were  affected  by  the 
deficiency.  Also,  in  the  Department's 
view,  the  individual  written  notice 
requirement  of  §  124.504(c)  is  the 
primary  vehicle  for  ensuring  that  eligible 
persons  are  able  to  seek  uncompensated 
services  on  a  timely  and  equitable  basis, 
while  the  requirement  that  the  facility 
document  its  determinations  ensures 


*  Cotnmenlers  frequently  assumed  that  the 
uncompensated  services  assurance  raises  issues  of 
access  to  medical  care.  In  the  usual  case,  however, 
the  problem  of  denial  of  access  is  one  covered  by 
the  community  service  assurance  of  42  U.S.C. 
291c(e)|l),  not  the  uncompensated  services 
assurance. 


that  it  will  make  eligibiUty 
determinations  where  requested.  Thus, 
if  a  facility  shows  a  systematic  failure  to 
comply  with  either  the  individual 
written  notice  requirement  of 
S  124.504(c)  with  respect  to  persons 
eligible  under  its  allocation  plan  or 
systematically  fails  to  maintain  the 
documentation  required  by  9  124.510,  it 
is  presumed  to  have  routinely  denied 
equal  opportunity  to  request  and  receive 
uncompensated  services  to  all  eligible 
persons  for  the  period  in  question.  It  is 
accordingly  treated  as  totally  out  of 
compliance  with  its  assurance  for  the 
period  in  question,  and  receives  no 
credit  towards  its  uncompensated 
services  obUgation.  See.  S  124.512(c)  (1) 
and  (3).  While  these  provisions  do  not 
directly  remedy  the  injury  to  persons 
who  would  have  sought  uncompensated 
services  but  for  for  the  deflciencies  in 
the  facility's  program,  they  do  ensure 
that  the  class  of  persons  eligible  for  such 
services  does  not  lose  them  through 
inappropriate  crediting  where  such 
basic  deficiencies  in  a  facility's 
uncompensated  services  program  exist. 
Finally,  the  regulations  provide  for  total 
disallowance  where  a  facility  fails  to 
report  as  required  by  S  124.509.  See, 
§  124.512(c)(2).  The  starting  point  for  any 
Hnding  of  substantial  compliance  is  the 
facility's  claim  regarding  the  amount  of 
uncompensated  services  provided.  If  the 
facility  claims  no  services,  in  the  form  of 
a  9  124.509  report,  there  is  no  basis  for  a 
finding  of  substantial  compliance 

Another  type  of  noncompliance  may 
also  exist — that  is,  where  Uie  facility  has 
failed  to  comply  with  a  procedural 
requirement,  but  the  harm  is  minimal  or 
difficult  to  ascertain.  One  example 
would  be  where  a  facility  distributes  the 
individual  written  notice  only  to  persons 
within  its  allocation  plan,  not  to  all 
persons  seeking  service  in  the  facility  as 
required  by  9  124.504(c).  In  such  a  case, 
eligible  individuals  have  by  definition 
received  uncompensated  services 
equitably,  so  that  no  individual 
remedies  (such  as  refund,  cessation  of 
collection  actions)  are  called  for. 
Nonetheless,  the  regulatory 
requirements  have  not  been  complied 
with,  and  there  is  likely  to  have  been 
harm  to  persons  who  later  become 
eligible  through,  for  example,  a  change 
in  circumstances.  Such  cases,  as  noted 
above,  are  intrinsically  incapable  of 
identification  or,  even  if  identified, 
subject  to  questions  of  causation  and 
evidence,  and  thus  not  susceptible  to 
individual  remedy.  Thus,  the  regulatory 
approach  is  to  prescribe  remedial  action 
on  a  prospective  basis  (e.g.,  distribute 
the  individual  written  notice  to  all 
persons  seeking  service  in  the  facility). 


to  protect  the  class  of  eligible  persons 
served  by  the  facility.  If  the  facility 
thereafter  fails  to  make  the  prescribed 
corrective  action,  it  is  subject  to  having 
all  accounts  for  the  period  covered  by 
the  corrective  action  disallowed.  See, 
9  124.512(c)(4);  see  also. 
9  124.511(b)(l)(iii)(A).  Thus,  the 
approach  to  situations  where  the 
likelihood  of  harm  is  either  small  or 
difficult  to  assess  is  to  require 
prospective  compliance,  but  not  to 
disallow  for  past  noncompliance.  This 
will  provide  a  reasonable  remedy  to  the 
class  of  eligible  persons  served  by  the 
facility,  while  at  the  same  time  ensuring 
that  the  facility  is  clearly  on  notice  of 
what  procedures  are  required.  If  the 
facility  thereafter  fails  to  implement  the 
prescribed  corrective  action,  the 
regulations  assume  that  the  resultant 
noncompliance  is  not  due  to  ignorance 
or  mistake,  and  that  a  total 
disallowance  is  therefore  warranted. 

The  foregoing  discussion  makes  clear 
that  substantial  comphance  and 
noncompliance  assessments  will  be 
based  on  audits  of  facility  claims,  with 
respect  both  to  their  uncompensated 
services  systems  generally  and 
individual  accounts.  In  this  regard,  the 
Department  has  developed  and  tested 
an  audit  method  based  on  this  approach 
and  is  convinced  that  the  above 
regulatory  approach  is  workable  from 
an  administrative  standpoint.  Thus,  it 
believes  that  it  can  undertake  the 
assessments  the  regulations  call  for  in  a 
time  frame  which  will  assure 
appropriate  feedback  to  both  consumers 
and  facilities.  This  audit  methodology 
(provided  for  in  9  124.511(b)(l)(ii)  below) 
renders  irrelevant  the  various  consumer 
criticisms  of  the  proposed  rule  based  on 
the  perceived  lack  of  provision  for 
audits  of  individual  accounts. 

In  the  Department's  view,  the  changes 
above  also  respond  to  most  of  the 
commenters'  other  concerns.  The  basis 
for  a  substantial  compliance  (or 
noncomphance)  determination  is 
principally  the  availability  and 
implementation  of  corrective  action 
which,  by  definition,  will  be  very 
specific.  See.  9  124.512(b).  Not  only  will 
the  corrective  action  itself  be  tailored  to 
the  uncompensated  services  program  of 
the  facility  in  question,  but  it  will  be 
based  on  the  underlying  regulatory 
compliance  standards  [e.g.,  9  9  124.505, 
124,506, 124,507),  which  all  commenters 
appear  to  agree  are  sufficiently  specific. 
This  approach  thus  responds  to  the 
vagueness  concerns  of  both  facilities 
and  consumers.  More  important,  the 
stress  on  corrective  action  ensures  both 
groups  that  a  finding  of  substantial 
compliance  is  made  only  where  past 


noncompliance  is  appropriately 
remedied  for  consumers  and  that  it 
reflects  and  appropriately  treats  such 
remedial  action  in  terms  of  a  facility's 
uncompensated  servcies  obligation  as  a 
whole.  The  same  considerations 
respond  to  the  consumer  concerns  with 
monitoring.  The  compliance  standards 
remain  very  similar  to  those  of  the  1979 
rules,  and  should  present  no 
qualitatively  different  monitoring 
problem.  What  is  different  under  the 
approach  below  is  the  relative 
availability  of  a  remedy  for  consumers 
who  believe  that  they  have  been  denied 
uncompensated  services  to  which  they 
are  entitled.  A  consumer  who  can 
establish  an  improper  denial  to  the 
Secretary's  satisfaction  will  now  have 
greater  leverage  in  the  administrative 
process,  pursuant  to 
9  124.511(b)(l)(iii)(A).  The  Department 
agrees  with  the  consumer  argument  that 
facilities  that  are  out  of  compliance  with 
the  notice  requirements  should  not  be 
found  in  substantial  compliance,  and  the 
regulations  below  reflect  this.  See.  e.g.. 
9  124.512(c)(1).  With  respect  to  the  issue 
of  an  appeal  faor  a  total  disallowance,  it 
notes  that  an  administrative  review  is 
available  for  facilities  under  current 
procedures,  and  there  is  no  plan  to 
eliminate  this. 

The  Department  has  not  accepted  the 
remaining  comments  regarding  the 
substantial  compliance  and 
noncompliance  concepts.  The 
Department  is  not  persuaded  that  the 
cited  holding  in  the  Newsom  litigation 
(which  it  notes  appeared  in  the  district 
court  opinion  only)  is  of  any  relevance 
to  the  instant  regulations,  as  the 
Newsom  case  pertained  solely  to  the 
regulatory  compliance  standards  issued 
in  1972.  The  Department  likewise 
disagrees  with  the  commenter  who 
implied  that  it  lacks  the  legal  authority 
to  adopt  a  substantial  compliance 
standard  absent  a  showing  of  past 
compliance  by  Hill-Burton  facilities. 
Aside  ht>m  the  factual  fallacy 
underlying  this  contention,  the 
Secretary's  discretion  to  determine  the 
standards  of  compliance  with  the 
assurance  is  not  Hmited  by  the  presence 
(or  absence)  of  past  compliance.  Finally, 
the  Department  has  not  accepted  the 
provider  suggestion  relating  to  delay  in 
the  application  of  the  inflation  factor.  It 
notes  in  this  regard  that  the  inflation 
factor  is  intended  only  to  ensure  that  the 
value  of  uncompensated  services 
remains  constant,  and  does  not  operate 
as  a  "penalty." 

12.  Audits  of  Prior  Unassessed  Years  of 
Compliance 

A  problem  exists  with  respect  to  how 
to  treat  facilities  whose  compliance  with 


the  1979  rules  has  not  been  assessed  by 
the  Secretary  for  some  or  all  of  the 
period  between  1979  and  the  effect! \  e 
date  of  these  rules.  The  propoiied  rules 
addressed  this  issue  by  proposing  two 
options.  Each  facility  could  be  credited 
with  an  amount  of  creditable  services 
calculated  by  the  Department  based  on 
the  facility's  reported  data  concerning 
compliance,  adjusted  by  a  factor  derived 
from  a  review  of  all  assessments 
conducted  to  date.  Alternatively,  they 
could  hire  an  independent  auditor  to 
certify  the  amount  of  uncompensated 
services  provided  to  supply  a  basis  for 
adjusting  the  Department's  calculation. 
See.  proposed  9  124.511(b)(l)(ii). 

This  proposal  elicited  widespread 
criticism.  Many  facilities  and  consumer 
groups  alike  contended  that  the 
proposed  approach  lacked  an  statislira] 
validity.  Facilities  argued  that  it  would 
penalize  facilities  with  better-than- 
average  compliance,  as  the  sample 
would  contain  assessments  of  a  large 
number  of  noncomplying  facilities. 
Consumer  groups,  on  the  other  hand, 
argued  that  the  approach  would  unduly 
benefit  noncomplying  facilities.  A 
number  of  consumer  groups  argued  that 
the  proposal  was  also  unfair  in  that  it 
permitted  credit  to  be  increased  without 
any  parallel  provision  for  decreasing 
credit. 

The  Department  is  persuaded  by  the 
comments  received  and  has  abandoned 
the  approach  proposed.  Instead,  it  will 
conduct  assessments  of  prior 
unassessed  years  for  each  facility  to 
determine  a  facility-specific  credit.  See. 
9  124.511(b)(2)  below.  This  approach 
accommodates  the  concerns  of  both 
providers  and  consumers  with  crediting 
facilities  with  amounts  based  on 
assessments  of  other  facilities.  It 
likewise  responds  to  the  consumer 
concern  with  the  one-sided  nature  of  the 
proposed  rule,  as,  under  the  rule  below, 
there  is  no  longer  any  provision  for 
facilities  to  obtain  an  adjustment 
through  an  independent  audit. 

73.  Small  Obligation  Compliance 
Alternative 

Based  on  a  recent  study  of  Hill-Burton 
associated  administrative  costs 
conducted  by  A.D.  Little.  Inc., 
"Evaluation  oif  the  Hill-Burton  Progrym 
Administrative  Compliance  Costs",  the 
proposed  rules  proposed  a  compliance 
alternative  very  similar  to  that  avaihtble 
to  public  facilities,  for  facilities  with 
small  annual  obligations.  Under  the 
proposed  rules,  facilities  with  annual 
obligations  of  $10,000  or  under  (in  the 
year  the  rules  become  effective)  could 
be  exempted  from  the  procedural  and 
administrative  requirements  of  the 
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regulations  if  the  Secretary  certified  that 
they  conducted  a  program  of  providing 
health  services  at  no  or  a  substantially 
reduced  charge  to  persons  who  are 
unable  to  pay  therefor.  A  facility  would 
apply  for  certification  by  submitting  a 
description  of  its  program  of  discounted 
health  services.  Once  granted,  the 
certification  would  remain  in  effect  until 
withdrawn  by  the  Secretary.  The 
Secretary  could  withdraw  certification 
where  the  Secretary  determined  that 
there  had  been  a  material  change  in  the 
factors  upon  which  the  certification  was 
based  or  a  material  failure  by  the 
facility  to  comply  with  its  continuing 
obligations  under  the  certification. 

A  number  of  consumer  organizations 
objected  to  the  proposed  compliance 
alternative.  Several  opposed  the 
proposed  alternative  on  the  ground  that 
it  constituted  an  exemption  for  the 
statutory  requirement,  for  which  there  is 
no  statutory  basis.  Others  opposed  the 
alternative  on  the  ground  that  the 
asserted  basis  for  the  requirement  was 
not  sound.  In  this  regard,  commenters 
argued  that  the  findings  of  the  cited 
report  applied  to  the  whole  universe  of 
Hill-Burton  assisted  facilities,  and  the 
administrative  costs  of  facilities  with 
small  obligations  were  in  fact 
substantially  lower.  Others  argued  that 
the  administrative  costs  fmdings  of  the 
report  were  misleading,  as 
approximately  90%  of  all  Hill-Burton 
costs  are  consumed  in  routine 
admissions  screenings,  so  that  the 
actual  annual  incremental  costs  to        ' 
facilities  were  in  the  $780  range,  rather 
than  the  $7,800  range.  A  State  agency 
argued  that  the  alternative  violated  the 
equal  protection  clause,  as  it  was  not 
justified  by  any  administrative  cost 
differential. 

Still  other  commenters  objected  to  the 
proposed  alternative  on  the  ground  that 
it  was  unfair  to  small  communities, 
where  a  $10,000  obligation  may  be  quite 
significant.  One  commenter  objected  to 
the  proposed  test  for  "programs  of 
discounted  health  services"  on  the 
ground  that  even  "objective"  eligibility 
tests  may  be  arbitrary.  Another 
commenter  sought  clarification  of  the 
means  for  calculating  the  $10,000 
qualification  level,  questioning  whether, 
in  calculating  if  a  facilities  met  the 
$10,000  annual  compUance  level  test  it 
could  apply  previously  earned  excesses 
to  reduce  its  annual  compliance  level  for 
the  year.  A  couple  of  commenters 
objected  to  the  proposed  policy  on  the 
ground  that  the  compliance  history  of 
facilities  wiA  small  obligations  is  poor. 
Another  objected  that  the  alternative 
was  illegal  because  it  required  no 
record-ke^nng. 


The  rules  below  retain  the  compliance 
alternative  for  facilities  with  small 
annual  obligations,  although  several 
major  changes  have  been  made  in 
response  to  the  public  comments.  The 
Department  agrees  that  the  provisions 
relating  to  the  qualification  level  needed 
refinement.  Accordingly,  the  rule  below 
provides  that  the  qualiHcation  level  is  to 
be  determined,  for  Title  Vl-assisted 
facilities,  by  computing  the  facility's 
average  annual  compliance  level  over 
the  remainder  of  its  obligations, 
factoring  in  any  past  deBcits.  See, 
S  124.514(b)(l)(i).  At  the  same  time, 
since  the  "buy  out"  formula,  which 
provides  the  basis  for  the  calculation, 
has  no  application  to  facilities  assisted 
imder  Title  XVI,  a  new  qualification 
level  has  been  added  to  permit  such 
facilities  to  qualify  for  the  compliance 
alternative.  See.  §  124.514(b)(l)(ii).  The 
level  for  Title  XVI-assisted  facilities  is 
biased  heavily  against  permitting 
facilities  with  large  outstanding  deficits 
to  qualify.  Id.  The  qualification  level  is 
also,  under  the  rules  below,  a 
performance  level:  see  S  124.514(d). 
Moreover,  since  the  performance  level 
imder  the  rules  below  is  pegged  to  a 
formula  that  takes  into  account 
outstanding  deficits,  it  means  that  a 
complying  facility  will  be  making  up  its 
deficit  as  it  complies  with  its 
certification.  To  facilitate  this,  the 
period  of  obligation  for  certified 
facilities  is  concomitantly  extended. 
See,  9  124.514(e)(1)  below.  This  feature    ; 
of  the  rules  below  eliminates  the  need 
for  deficit  make-up  provisions  analogous 
to  those  applicable  to  public  facilities 
certified  under  S  124.513.  Rather,  the 
rules  below  provide  only  that  certified 
facilities  must  make  up  any  outstanding 
deficit  in  accordance  with  §  124.503(b) 
following  withdrawal  of  certification. 
See.  i  124.514(e)(2)  below. 

The  Department  disagrees  with  the 
comments  objecting  to  the  compliance 
alternative  as  unsupported  by  the  A.D. 
Little  study.  The  charge  that  90%  of  the 
$7,800  average  administrative  costs 
identified  in  the  study  were  attributable 
to  routine  pre-admission  screening  costs 
is  wrong.  The  study  considered  only 
those  costs  directly  attributable  to  Hill- 
Burton  regulatory  requirements  in 
arriving  at  the  $7,800  figure.  The 
contention  that  the  study  fails  to  support 
the  policy  because  the  average 
compliance  costs  of  facilities  with  small 
obligations  is  proportionately  less  than 
that  of  facilities  with  large  obligations  is 
likewise  in  error.  The  study  found  that 
the  average  administrative  compliance 
costs  for  hospitals  were  $9,510,  for  long- 
term  care  facilities  (nursing  homes,  TB 
hospitals,  chronic  disease  hospitals,  and 


rehabilitation  centers).  $4,26a  and  for  all 
other  facilities  (public  health  centers, 
community  mental  health/retardation 
centers.  State  health  laboratories  and 
independent  outpatient  centers)  $5,009. 
However,  these  compliance  costs 
become  more  significant  when 
compared  to  base  levels.  For  Fiscal  Year 
1984  base  compliance  levels  averaged 
$155,000  for  hospitals,  $49,000  for  long- 
term  care  facilities,  and  $33,000  for  all 
other  facilities.  Thus.  Hill-Burton 
administrative  costs  were  on  average 
about  6%  of  the  base  compliance  level 
for  hospitals,  12%  of  the  base 
compliance  level  for  long-term  care 
facilities  and  21%  of  the  base 
compliance  level  for  "other"  facilities, 
which,  on  average,  have  the  smallest 
obligations.  Thus,  in  the  Department's 
view,  the  study  establishes  that  the 
compliance  costs  associated  with  the 
regulations  weigh  disproportionately 
heavily  on  facilities  with  small  annual 
obligations. 

The  Department  disagrees  with  and 
has  not  accepted  the  remainder  of  the 
comments.  With  regard  to  the  question 
of  whether  it  has  the  legal  authority  to 
"exempt"  these  facilities  from  their 
assurance  obligation,  it  would  agree  that 
it  lacks  such  authority,  but  it  disputes 
that  S  124.514  constitutes  an  exemption. 
Rather,  it  constitutes  an  alternative 
compliance  standard.  It  cannot  be 
disputed  that  the  Secretary  has 
discretion,  under  42  U.S.C.  300s(3),  to 
prescribed  standards  of  compliance;  it 
likewise  cannot  be  argued  that  the 
compliance  standards  of  the  1979  rules 
are  immutable  or  are  the  only  ones  that 
can  effect  the  statutory  purpose.  Rather, 
the  Secretary  has  discretion,  under 
section  3008(3),  to  determine,  based  on 
experience,  what  those  standards 
should  be  and  to  change  them  as 
circumstances  change.  For  the  reasons 
discussed  above,  the  Secretary  remains 
convinced  that  a  compliance  alternative 
is  needed  for  facilities  with  small  annual 
obligations  and  that  the  Secretary  has 
the  legal  authority  to  establish  such  an 
alternative.  The  Department  rejects  as 
completely  unfounded  the  criticism  of 
the  compliance  obligation  on  the 
grounds  that  it  requires  no  reporting  or 
record-keeping;  see,  §124.509(b). 
§  124.510(b),  9  124.511(a)(3), 
9  124.512(c)(3).  One  commenter  noted 
that  "objective"  eligibility  criteria  may 
be  arbitrary.  The  Department,  however, 
notes  that  the  term  "objective"  must  be 
construed  in  terms  of  the  related  term 
"financial  criteria,"  and  this  is  not 
arbitrary.  The  Department's  experience 
with  the  related  provision  in  9  124.513 
has  indicated  little  problem  in  this  area. 
Finally,  although  the  Department  agrees 
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that  in  a  small,  often  rural  community,  a 
$10,000  Hill-Burton  obligation  may  be 
significant,  it  disputes  the  premise  of 
this  criticism,  i.e..  that  certification 
under  this  section  will  deprive  the 
community  of  uncompensated  services. 
Rather,  the  compliance  alternative  is 
available  only  to  facilities  that  have  a 
program  of  "discounted  health  services." 
Furthermore,  the  facilities  that  are 
certified  under  this  section  continue  to 
be  held  to  a  dollar  vohune  of 
uncompensated  (or  "discounted") 
services  which  they  provide,  and  they 
must  make  up  deficits  if  they  fail  to  meet 
this  level.  See,  §  124.514(d)  below.  Thus, 
the  compliance  alternative  is  structured 
so  that  the  communities  served  by  such 
facilities  will  not  lose  uncompensated 
services. 

14.  Community  and  Migrant  Health 
Centers  Compliance  Alternative 

Under  proposed  9 124.S03(d),  a  center 
funded  under  either  section  329  or 
section  330  of  the  PHS  Act  would  be 
considered  to  have  met  its 
uncompensated  services  obligation  in 
each  year  in  which  it  was  in  compliance 
with  the  conditions  of  its  grant  relating 
to  provision  of  services  at  a  discount 

This  proposal  eUcited  very  little 
comment  One  community  health  center 
asked  that  the  provision  be  made 
retroactive.  Another  provider  asked  that 
the  provision  be  extended  to  so-called 
freestanding  National  Health  Service 
Corps  (NHSC)  clinic  sites,  on  the  ground 
that  they  are  likewise  required  by 
Federal  regulations  to  provide 
discounted  services.  A  consumer  group 
objected  that  the  provision  was  illegal, 
on  the  ground  that  there  is  no  statutory 
basis  for  exempting  any  class  of 
facilities  fi-om  the  obligation. 

The  Department  agrees  that  the 
rationale  supporting  the  policy  for 
community  and  migrant  health  centers 
applies  equally  to  certain  NHSC  sites,  at 
least  where  such  sites  are  functionally 
the  same  as  a  community  or  migrant 
health  center,  as  is  the  case  where  the 
entire  medical  services  of  the  site  are 
provided  by  the  Corps  professionals.  It 
has  thus  revised  the  proposed  rule  to 
cover  certain  NHSC  clinic  sites,  but  only 
to  the  extent  the  services  provided  by 
the  NHSC  health  professional(s) 
constitute  the  entirety  of  the  services 
provided  by  the  facility.  While  the 
Department  has  not  accepted  the 
suggestion  that  the  provision  be  made 
retroactive,  it  recognizes  that  the 
commenter  has  raised  a  valid  concern.  It 
has  thus  revised  the  provision  to  include 
deficit  make-up  provisions  that  parallel 
those  applicable  under  9 124.513.  See, 
§  124.515(b)  below. 


The  Department  disagrees  with  the 
consumer  contention  that  the  proposed 
9 124.503(d)  is  illegal.  As  stated  in  the 
preamble  to  the  proposed  rules,  it 
believes  that  facilities  which  are  in 
compliance  with  the  terms  of  a  grant 
under  section  330  or  329  (or  an 
agreement  under  section  334)  of  the  PHS 
Act  are,  in  fact,  providing  a  reasonable 
volume  of  services  to  persons  unable  to 
pay,  and  thus  should  not  be  required  to 
comply  with  the  conflicting  procedural 
requirements  of  Subpart  F.  However,  it 
recognizes  that  the  placement  of  this 
provision  in  9 124.503  in  the  proposed 
rules  was  confusing  in  this  regard.  It  has 
thus  placed  the  provisions  relating  to 
comjnunity  and  migrant  health  centers 
following  the  other  compliance 
alternatives  in  a  new  9 124.515,  to  make 
clear  that  these  provisions  in  fact  simply 
amount  to  an  alternative  means  of 
complying  with  the  statutory  assurance. 

15.  State  Agencies 

Proposed  9 124.513  proposed  to 
broaden  the  types  of  State  agencies  with 
which  the  Secretary  could  contract  to 
carry  out  the  assurances  program.  This 
proposal  attracted  no  substantive 
comment  and  is  retained  as  proposed  in 
the  rules  below.  See,  9 124.516. 

III.  Regulatory  Flexibility  Act  and 
Executive  Order  12291 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
Government  to  anticipate  and  reduce 
the  impact  of  rules  and  paperwork 
requirements  on  small  businesses.  The 
Secretary  certifies  that  this  rule  will  not 
have  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Therefore,  it  does  not  require  a 
Regulatory  Flexibility  Analysis. 

"The  Secretary  has  also  determined 
that  this  final  rule  is  not  a  "major  rule" 
as  defined  under  E.0. 12291,  because  it 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
otherwise  meet  the  criteria  for  which  a 
regulatory  impact  analysis  is  required. 

IV.  Infonnation  Collection  Requirements 

Sections  124.504  (a)  and  (c),  124.507. 
124.509  (a)  and  (b),  124.510  (a)  and  (b), 
124.511(a)  124.513(c),  124.513(d)(2)(ii)(B), 
and  124.513(d)(2](iii)(B)(2)  of  this  rule 
contain  information  collection 
requirements  which  have  been 
approved,  under  control  number  0915- 
0077  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980. 

Sections  124.509(c),  124.514(c), 
124.515(b)(2)(ii),  and  124.515{b](3)(ii)(B) 
of  this  rule  contain  new  information 
collection  requirements  subject  to 
approval  by  the  OMB.  We  will  be 


submitting  an  information  collection 
request  to  the  OMB  for  approval  of 
these  requirements  under  section  3507  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  These  requirements  will 
not  be  effective  until  the  Department 
obtains  OMB  approval.  When  approval 
is  obtained,  a  notice  will  be  published  in 
Federal  Register  aruiouncing  the 
effective  date  of  these  requirements. 

V.  List  of  SubjecU  in  42  CFR  Part  124 

Grant  programs — health.  Health 
facilities.  Loan  programs — health.  Low 
income  persons.  Reporting  and  record- 
keeping requirements. 

Accordingly,  the  Department  of 
Health  and  Human  Services  hereby 
amends  Part  124  of  42  Code  of  Federal 
Regulations  by  revising  Subpart  F  to 
read  as  follows: 

Dated:  August  4, 1987. 
Robert  E.  Windom, 

Assistant  Secretary  for  Health. 
Approved:  October  22. 1987. 
Otis  R.  Bowen, 

Secretary. 

PART  124— [AMENDED] 

Subpart  F — Reasonattle  Votume  of 
Uncompefwated  Servtc**  to  Persofw 
Unat>lc  to  Pay 

Car* 

124.501  Applicability. 

124.502  Definitions. 

124.503  Compliance  level. 

124.504  Notice  of  availability  of 
uncompensated  services. 

124.505  Eligibility  criteria. 
124.500    Allocation  of  servicea;  plan 

requirement. 

124.507  Written  determinations  of  eligibility. 

124.508  Cessation  of  uncompensated 
services. 

124.509  Reporting  requirements. 

124.510  Record  maintenance  requirements. 

124.511  Investigation  and  determination  of 
compliance. 

124.512  Enforcement. 

124.513  Public  facility  compliaoce 
alternative. 

124.514  CompUance  alternative  for  facilities 
with  small  annual  obligations. 

124.515  Compliance  alternative  for 
community  health  centers,  migrant  health 
centers  and  certain  National  Health 
Service  Corps  sites. 

124.516  Agreements  with  state  agencies. 
Authority:  42  U.S.C  216;  42  U.S.C.  3008(3). 

Subpart  F — Reasonable  Volume  of 
Uncompensated  Services  to  Persons 
Unable  to  Pay 

S  124.501    AppHcabUHy. 

(a)  The  provisions  of  this  subpart 
apply  to  any  recipient  of  Federal 
assistance  under  Title  VI  or  XVI  of  the 
Public  Health  Service  Act  that  gave  an 
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assurance  that  it  would  make  available, 
in  the  faciUty  or  portion  of  the  facility 
constructed,  modernized  or  converted 
with  that  assistance,  a  reasonable  I 
volume  of  services  to  persons  unable  to 
pay  for  the  services. 

(b)  The  provisions  of  this  subpart 
apply  to  facilities  for  the  following 
periods: 

(1)  Facilities  assisted  under  Title  VI. 
Except  as  otherwise  herein  provided,  a 
facility  assisted  under  Title  VI  of  the  Act 
shall  provide  uncompensated  services  at 
the  annual  compliance  level  required  by 
S  124.503(a)  for 

(i)  Twenty  years  after  the  completion 
of  construction,  in  the  case  of  a  facility 
for  which  the  Secretary  provided  grant 
assistance  under  section  606  of  the  Act; 
or 

(ii)  The  period  from  completion  of 
construction  until  the  amount  of  a  direct 
loan  under  sections  610  and  623  of  the 
Act,  or  the  amount  of  a  loan  with 
respect  to  which  the  Secretary  provided 
a  guarantee  and  interest  subsidy  under 
section  623  of  the  Act,  is  repaid,  in  the 
case  of  a  facility  for  which  such  a  loan 
was  made. 

(iii)  "Completion  of  construction" 
means: 

(A)  The  date  on  which  the  Secretary 
determines  the  facility  was  opened  for 
service;  j 

(B)  If  the  opening  date  is  not        | 
available,  it  means  the  date  on  which 
the  Secretary  approved  the  fmal  part  of 
the  facility's  application  for  assistance 
under  Title  VI  of  the  Act; 

(C)  If  the  date  of  Tmal  approval  is  not 
available,  it  means  whatever  date  the 
Secretary  determines  most  reasonably 
approximates  the  date  of  final  approval. 

(2)  Facilities  assisted  under  Title  XVI. 
The  provisions  of  this  subpart  apply  to  a 
facility  assisted  under  Title  XVI  of  the 
Act  at  all  times  following  the  Secretary's 
approval  of  the  facility's  application  for 
assistance  under  Title  XVI,  except  that 
if  the  facility  does  not  at  the  time  of  that 
approval  provide  health  services,  the 
assurance  applies  at  all  times  following 
the  facility's  initial  provision  of  health 
services  to  patients,  as  determined,  by 
the  Secretary. 

{124J02    Definitions. 

As  used  in  this  subpart —  ' 

(a)  "Act"  means  the  Public  Health 
Service  Act,  as  amended. 

(b)  "Allowable  credit"  for  services 
provided  to  a  speciflc  patient  means  the 
lesser  of  the  facility's  usual  charge  for 
those  services,  or  the  usual  charge 
multiplied  by  the  percentage  which  the 
total  allowable  cost  as  reported  by  the 
facility  in  the  facility's  preceding  fiscal 
year  under  Title  XVIII  of  the  Social 
Security  Act  (42  U.S.C.  1395.  et  seq.)  and 


the  implementing  regulations  (42  CFR 
Part  413]  bears  to  the  facility's  total 
patient  revenues  for  the  year. 

(c)  "Apphcant"  means  a  person  who 
requests  uncompensated  services  or  on 
whose  behalf  uncompensated  services 
are  requested. 

(d)  "CPI"  means  the  National 
Consumer  Price  Index  for  medical  care. 

(e)  "FaciHty"  means  an  entity  that 
received  assistance  under  Title  VI  or 
XVI  of  the  Act  and  provided  an 
assurance  that  it  would  provide  a 
reasonable  volume  of  services  to 
persons  unable  to  pay  for  the  services. 

(f)  "Federal  assistance"  means 
assistance  received  by  the  facility  under 
Title  VI  or  Title  XVI  of  the  Act  and  any 
assistance  supplementary  to  that  Title 
VI  or  Title  XVI  assistance  received  by 
the  facility  under  any  of  the  following 
acts:  the  District  of  Columbia  Medical 
Facilities  Construction  Act  of  1968,  82 
Stat.  631  (Pub.  L.  90-^57);  the  Public 
Works  Acceleration  Act  of  1962  (42 
U.S.C.  2641,  et  seq.);  the  Public  Works 
and  Economic  Development  Act  of  1965 
(42  U.S.C.  3121,  et  seq.);  the  Appalachian 
Regional  Development  Act  of  1965,  as 
amended  (40  U.S.C.  App.);  the  Local 
Public  Works  Capital  Development  and 
Investment  Act  of  1976  (Pub.  L  94-369). 
In  the  case  of  a  loan  guaranteed  by  the 
Secretary  with  an  interest  subsidy,  the 
amount  of  Federal  assistance  under 
Title  VI  or  Title  XVI  for  a  fiscal  year  is 
the  total  amount  of  the  interest  subsidy 
that  the  Secretary  will  have  paid  by  the 
close  of  that  fiscal  year,  as  well  as  any 
other  payments  which  the  Secretary  has 
made  as  of  the  beginning  of  the  fiscal 
year  on  behalf  of  the  facility  in 
connection  with  the  loan  guarantee  or 
the  direct  loan  which  has  been  sold. 

(g)  "Fiscal  year"  means  the  facility's 
fiscal  year. 

(h)  "Nursing  home"  means  a  facility 
which  received  Federal  assistance  for 
and  operates  as  a  "facility  for  long-term 
care"  as  defined  at,  as  applicable, 
section  645(h)  or  section  1624(6)  of  the 
Act. 

(i)  "Operating  costs"  for  any  fiscal 
year  means  the  total  operating  expenses 
of  a  facility  as  set  forth  in  an  audited 
financial  statement,  minus  the  amount  of 
reimbursement,  if  any,  received  (or  if  not 
received,  claimed]  in  that  year  under 
Titles  XVIII  and  XIX  of  the  Social 
Security  Act. 

(j)  "Persons  unable  to  pay"  means 
persons  who  meet  the  eligibility  criteria 
set  out  in  §  124.505. 

(k)  "Request  for  uncompensated 
services"  means  any  indication  by  or  on 
behalf  of  an  individual  seeking  services 
of  the  facility  of  the  individual's 
inability  to  pay  for  services.  A  request 
for  uncompensated  services  may  be 


made  at  any  time,  including  following 
institution  of  a  collection  action  against 
the  individual. 

(1)  "Secretary"  means  the  Secretary  of 
Health  and  Human  Services  or  [his  or 
her]  delegatee. 

(m)  "Uncompensated  services" 
means: 

(1)  For  facilities  other  than  those 
certified  under  S  124.513,  §  124.514,  or 

S  124.515,  health  services  that  are  made 
available  to  persons  unable  to  pay  for 
them  without  charge  or  at  a  charge 
which  is  less  than  the  allowable  credit 
for  those  services.  The  amount  of 
uncompensated  services  provided  in  a 
fiscal  year  is  the  total  allowable  credit 
for  services  less  the  amount  charged  for 
the  services  following  an  eligibility 
determination.  Excluded  are  services 
provided  more  than  96  hours  following 
notification  to  the  facility  by  a  peer 
review  organization  that  it  disapproved 
the  services  under  section  1155(a)(l]  or 
section  1154(a)(1)  of  the  Social  Security 
Act. 

(2)  For  facilities  certified  under 
§  124.513,  §  124.514,  or  S  124.515. 
services  as  defined  in  paragraph  (m)(l) 
of  this  section  and  services  that  are 
made  available  to  persons  unable  to  pay 
for  them  under  programs  described  by 
the  documentation  provided  under 

S  124.513(c)(2)  or  §  124.514(c)(2).  as 
applicable,  or  pursuant  to  the  terms  of 
the  applicable  grant  or  agreement  as 
provided  in  §  124.515.  Excluded  are 
services  reimbursed  by  Medicare, 
Medicaid  or  other  third  party  programs, 
including  services  for  which 
reimbursement  was  provided  as 
payment  in  full,  and  services  provided 
more  than  96  hours  following 
notification  to  the  facihty  by  a  peer 
review  organization  that  it  disapproved 
the  services  under  section  1155(a)(1)  of 
section  1154(a)(1)  of  the  Social  Security 
Act. 

§  124.503    Compliance  level. 

(a)  Annual  compliance  level.  Subject 
to  the  provisions  of  this  subpart,  a 
facility  is  in  compliance  with  its 
assurance  to  provide  a  reasonable 
volume  of  services  to  persons  unable  to 
pay  if  it  provides  for  the  fiscal  year 
uncompensated  services  at  a  level  not 
less  than  the  lesser  of — 

(1)  Three  percent  of  its  operating  costs 
for  the  most  recent  fiscal  year  for  which 
an  audited  financial  statement  is 
available; 

(2)  Ten  percent  of  all  Federal 
assistance  provided  to  or  on  behalf  of 
the  facility,  adjusted  by  a  percentage 
equal  to  the  percentage  change  in  the 
CPI  between  the  year  in  which  the 
facility  received  assistance  or  1979, 


whichever  i«  later,  wid  tfie  most  recent 
year  for  which  a  published  index  is 
available. 

(b)  Deficits.  U  in  any  fiscal  year  a 
facility  foils  to  meet  its  annual 
compliance  level  it  shall  provide 
uncompensated  services  in  an  aotount 
sufficient  to  make  up  that  deficit  in 
subsequent  years,  and  its  period  of 
obligation  shall  be  extended  until  the 
deficit  is  made  up. 

(1)  Types  of  droits.  For  purposes  of 
determining  die  timing  and  amount  of 
any  deficit  make-up.  there  are  two  types 
of  deficits: 

{\)  Justifiable  deficits.  A  justifiable 
deficit  is  one  in  which  the  facffity  did 
not  meet  its  annual  compliance  level 
due  to  either  financial  inabilHy  (as 
determined  under  i  12i|.511(c))  or. 
although  otherwise  in  complisnce  with 
this  subpart,  a  lack  of  eligible  applicants 
for  uncompensated  services  daring  the 
fiscal  year. 

(ii)  Noncompliance  deficit*.  A 
noncompliance  deficit  is  one  in  which 
the  facility  failed  to  meet  its  annual 
compliance  level  due  to  noncompliance 
with  this  subpart. 

(2)  Timing  of  deficit  make-up— {i) 
Justifiable  deficits.  (A)  A  facility 
assisted  under  Tide  VI  of  the  Act  may 
make  up  a  justifiable  deficit  at  any  time 
during  its  period  of  obligation  or  in  die 
year  (or  years,  if  necessary)  immediately 
following  its  period  of  obligation. 

(B)  A  facility  assisted  under  TiUe  XVI 
of  the  Act  is  not  required  to  make  up  a 
justifiable  deficit. 

(ii)  Noncompliance  deficits.  (A)  A 
facility  must  begin  t&make  up  a 
noncompliance  deficit  in  the  fiscal  year 
following  the  finding  of  noncompliance 
by  the  Secretary. 

(B)  A  facility  which  claimed  financial 
inability  under  9  124.509(a)(2)(iii)  and  is 
found  by  the  Secretary,  pursuant  to 

§  124.511(c),  to  have  been  financially 
able  to  provide  uncompensated  services 
in  the  year  in  which  the  deficit  was 
incurred  shall  begin  to  make  up  the 
deficit  beginning  in  the  fiscal  year 
following  the  Secretary's  finding. 

(C)  A  facility  required  to  make  up  a 
noncompliance  deficit  but  which  is 
determined  by  the  Secretary,  pursuant 
to  S  124.511(c).  to  be  financiaUy  unable 
to  do  so  in  the  year  following  die 
Secretary's  finding  of  noncompliance 
shall  make  up  the  deficit  in  accordance 
with  a  schedule  set  by  the  Secretary. 

(3)  Deficit  make-up  amount  (i)  The 
amount  of  a  deficit  in  any  fiscal  year  is 
the  difference  between  the  facility's 
annual  compliance  level  for  that  year 
and  the  amount  of  uncompensated 
services  provided  in  that  year. 

(ii)  The  amount  of  justifiable  deficit 
must  be  adjusted  by  a  percentage  equal 


to  the  percentage  change  in  die  CPI 
between  the  Cn  available  in  die  fiscal 
year  in  which  the  deficit  was  incurred 
and  the  CPI  available  in  the  fiscal  year 
in  which  it  was  made  up. 

(iii)  An  amount  equal  to  the  result  of 
divichng  the  amount  of  any 
noncompliance  deficit  for  a  fiscal  year 
by  the  number  of  years  of  obligation 
remaining  and  adjusting  it  by  a 
percentage  equal  to  the  percentage 
change  in  the  CPI  between  the  CPI 
available  in  the  fiscal  year  in  which  the 
deficit  was  inciured  and  the  CPI 
available  in  the  fiscal  year  in  which  it 
was  made  up  shall  be  added  to  a 
facility's  annual  compHance  level  for 
each  fiscal  year  following  the  fiscal  year 
of  the  finding  of  noncompliance. 

(4)  Affirmative  action  plan  for 
precluding  future  deficits.  Except  where 
a  facility  reports  to  die  Secretary  in 
accordance  with  S  124.509(a)(2)(iii)  that 
it  was  financially  unable  to  provide 
uncompensated  services  at  die  annual 
compliance  level,  a  facility  that  fails  to 
meet  its  annual  compUance  level  in  any 
fiscal  year  shall,  in  the  following  year, 
develop  and  implement  a  plan  of  action 
that  can  reasonably  be  expected  to 
enable  the  facility  to  meet  its  annual 
compliance  level.  Such  actions  may 
include  special  notice  to  the  community 
through  newspaper,  radio,  and 
television,  or  expansion  of  service  to 
Category  B  persons.  The  Secretary  may 
require  changes  to  the  plan.  Where  a 
facility  fails  to  comply  with  this  section, 
the  Secretary  may  require  it  to  make  up 
the  deficit  in  the  fiscal  srear  following 
the  year  in  winch  it  was  required  to 
institute  the  plan. 

(c)  Excesses.  (1)  Except  for  facilities 
certified  under  i  124.513.  9  124.514.  or 
9  124.515.  if  a  facility  provides  in  a  fiscal 
year  uncompensated  services  in  an 
amount  exceeding  its  annual  compHance 
level,  it  may  apply  the  amount  of  excess 
to  reduce  its  annual  compliance  level  in 
any  subsequent  fiscal  year.  The  facility 
may  use  any  excess  amount  to  reduce 
its  annual  compliance  level  only  if  the 
services  in  excess  of  the  annual 
compliance  level  are  provided  in 
accordance  with  die  requirements  of 
this  subpart. 

(2)  Calculation  and  adjustment  of 
excess,  (i)  The  amount  of  an  excess  in 
uncompensated  services  in  any  fiscal 
year  is  the  di^erence  between  the 
amount  of  uncompensated  services  the 
facility  provided  in  diat  year  and  the 
facihty's  annual  compliance  level  for 
that  jrear. 

(ii)  The  amount  of  any  excess 
compliance  applied  to  reduce  a  facihty's 
annual  compliance  level  must  be 
adjusted  by  a  percentage  equal  to  the 
percentage  change  in  the  CPI  between 


the  CPI  available  in  the  fiscal  year  in 
which  the  facility  provided  the  excess, 
and  the  CPI  available  in  the  fiscal  year 
in  which  the  facility  applies  the  excess 
to  reduce  its  annual  compliance  level  or 
satisfy  its  remaining  obligation. 

(3)  Except  as  provided  in 
subparagraph  (1)  of  this  paragraph,  a 
facility  assisted  under  Title  VI  may  in 
any  fiscal  year  apply  the  amount  of 
excess  credited  under  this  paragraph  to 
satisfy  the  remainder  of  its  obligation  to 
provide  tmcompensated  services.  A 
facihty's  remaining  obligation  is 
determined  as  follows: 

(i)  Where  the  annual  compliance  level 
in  such  fiscal  year  is  established  under 
paragraph  (a)(2)  of  diis  section,  the 
remaining  obligation  is: 

(A)  For  grant  assistance.  10  percent  of 
each  grant  under  obligation,  multiplied 
by  the  number  of  years  remaining  in  its 
period  of  obligation,  adjusted  as 
provided  for  in  paragraph  (a)(2)  of  this 
section,  plus  any  deficits  required  to  be 
made  up  and  less  any  unusMl  excesses 
accrued  in  prior  years:  and 

(B)  For  loan  assistance,  the  facility's 
annual  compliance  level  multiptied  by 
the  number  of  years  remaining  in  the 
scheduled  life  of  the  loan,  phis  the  sum 
of  10  percent  of  each  yearly  cumulative 
total  of  additional  intoest  subsidy  or 
other  payments  (which  the  Secretary 
will  have  made  in  connection  with  the 
guaranteed  loan  or  a  direct  loon  which 
has  been  sold)  in  each  subsequent  year 
remaining  in  the  scheduled  Ufa  of  the 
loan,  plus  any  deficits  required  to  be 
made  up,  and  less  any  unused  excesses 
accrued  in  prior  years;  or 

(ii)  Where  the  annual  compliance 
level  in  such  fiscal  year  is  established 
under  paragraph  (a)(1)  of  this  section, 
the  remaining  obligation  is  the  average 
of  the  facility's  annual  compliance  levels 
in  the  previous  three  years,  multiplied 
by  the  number  of  years  remaining  in  its 
period  of  obligation,  plus  any  deficits 
required  to  be  made  up  under  thi; 
section,  and  less  any  unused  excesses 
accrued  in  prior  years. 

$124,504    MoMca  d  avisbWty  d 
uncompenaated  aervlcaa. 

(a)  Published  notice.  A  facility  shall 
publish  in  a  newspaper  of  general 
circulation  in  its  area  notice  of  its 
uncompensated  services  obligation 
before  the  beginning  of  its  fiscal  year. 
The  notice  shall  include: 

(1)  The  plan  of  allocation  the  facility 
proposes  to  adopt: 

(2)  The  amount  of  uncompensated 
services  the  facility  intends  to  make 
available  in  the  fiscal  year  or  a 
statement  that  the  facility  wrill  provide 
uncompensated  services  to  all  persons 
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unable  to  pay  who  request  , 

uncompensated  services:  J 

(3)  An  explanation,  if  the  amount  of 
uncompensated  services  the  facility 
intends  to  make  available  in  a  fiscal 
year  is  less  than  the  annual  compliance 
level.  If  a  facility  has  satisfied  its 
remaining  uncompensated  services 
obligation  since  the  last  published 
notice  under  this  paragraph,  or  will 
satisfy  the  remaining  obligation  during 
the  fiscal  year,  the  explanation  must 
include  this  information;  and 

(4)  A  statement  inviting  interested 
parties  to  comment  on  the  allocation 
plan. 

(b)  Posted  notice.  (1)  The  facility  shall 
post  notices,  which  the  Secretary 
supplies  in  English  and  Spanish,  in 
appropriate  areas  in  the  facility, 
including  but  not  limited  to  the 
admissions  areas,  the  business  office, 
and  the  emergency  room. 

(2)  If  in  the  service  area  of  the  facility 
the  "usual  language  of  households"  of 
ten  percent  or  more  of  the  population 
according  to  the  most  recent  figures 
published  by  the  Bureau  of  the  Census  is 
other  than  English  or  Spanish,  the 
facility  shall  translate  the  notice  into 
that  language  and  post  the  translated 
notice  on  signs  substantially  similar  in 
size  and  legibility  to  and  posted  with 
those  supplied  under  paragraph  (b)(1)  of 
this  section. 

(3)  The  facility  shall  make  reasonable 
efforts  to  communicate  the  contents  of 
the  posted  notice  to  persons  who  it  has 
reason  to  believe  cannot  read  the  notice. 

(c)  Individual  written  notice.  (1)  In 
any  period  during  a  fiscal  year  in  which 
uncompensated  services  are  available  in 
the  facility,  the  facility  shall  provide 
individual  written  notice  of  the 
availability  of  uncompensated  services 
to  each  person  who  seeks  services  in  the 
facility  on  behalf  of  himself  or  another. 
The  individual  written  notice  must: 

(i)  State  that  the  facility  is  required  by 
law  to  provide  a  reasonable  amount  of 
care  without  or  below  charge  to  people 
who  cannot  afford  care: 

(ii)  Set  forth  the  criteria  the  facility 
uses  for  determining  eligibility  for 
uncompensated  services  (in  accordance 
with  the  financial  eligibility  criteria  and 
the  allocation  plan): 

(iii)  State  the  location  in  the  facility 
where  anyone  seeking  uncompensated 
services  may  request  them;  and 

(iv)  State  that  the  facility  will  make  a 
written  determination  of  whether  the 
person  will  receive  uncompensated 
services,  and  the  date  by  or  period 
within  which  the  determination  will  be 
made. 

(2)  The  facility  shall  provide  the 
individual  written  notice  before 
providing  services,  except  where  the 


emergency  nature  of  the  services 
provided  makes  prior  notice  impractical. 
If  this  exception  applies,  the  facility 
shall  provide  the  individual  written 
notice  to  the  next  of  kin  or  to  the  patient 
as  soon  as  practical,  but  not  later  than 
when  first  presenting  a  bill  for  services. 
(3)  The  facility  shall  make  reasonable 
efforts  to  communicate  the  contents  of 
the  individual  written  notice  to  persons 
who  it  has  reason  to  believe  cannot  read 
the  notice. 

§  124.505    Eligibility  criteria. 

(a)  A  person  unable  to  pay  for  health 
services  is  a  person  who — 

(1)  Is  not  covered,  or  receives  services 
not  covered,  under  a  third-party  insurer 
or  governmental  program,  except  where 
the  person  is  not  covered  because  the 
facility  fails  to  participate  in  a  program 
in  which  it  is  required  to  participate  by 
§  124.603(c): 

(2)  Falls  into  one  of  the  following 
categories: 

(i)  Category  A — A  person  whose 
annual  individual  or  family  income,  as 
applicable,  is  not  greater  than  the 
current  poverty  line  issued  by  the 
Secretary  pursuant  to  42  U.S.C.  9902  that 
applies  to  the  individual  or  family.  The 
facility  shall  provide  uncompensated 
services  to  persons  in  Category  A 
without  charge. 

(ii)  Category  B — A  person  whose 
annual  individual  or  family  income,  as 
applicable,  is  greater  than  but  not  more 
than  twice  the  poverty  line  issued  by  the 
Secretary  pursuant  to  42  U.S.C.  9902  that 
applies  to  the  individual  or  family.  If 
persons  in  Category  B  are  included  in 
the  allocation  plan,  the  facility  shall 
provide  uncompensated  services  to 
these  persons  without  charge,  or  in 
accordance  with  a  schedule  of  charges 
as  specified  in  the  allocation  plan:  and  . 

(3)  Requests  services  within  the 
facility's  allocation  plan  in  effect  at  the 
time  of  the  request. 

(b)  For  purposes  of  determining 
eligibility  for  uncompensated  services, 
revisions  of  the  poverty  line  are 
effective  60  days  from  the  date  of  their 
publication  in  the  Federal  Register. 

(c)  A  person  is  eligible  for 
uncompensated  services  if  the  person's 
individual  or  family  annual  income,  as 
applicable,  is  at  or  below  the  level 
established  under  paragraph  (a)(2)  when 
calculated  by  either  of  the  following 
methods: 

(1)  Multiplying  by  four  the  person's  or 
family's  income,  as  applicable,  for  the 
three  months  preceding  the  request  for 
uncompensated  services: 

(2)  Using  the  person's  or  family's 
income,  as  applicable,  for  the  twelve 
months  preceding  the  request  for 
uncompensated  services. 


§  1 24.506    Allocation  of  services;  plan 
requirement. 

(a)(1)  A  facility  shall  provide  its 
uncompensated  services  in  accordance 
with  a  plan  that  sets  out  the  method  by 
which  the  facility  will  distribute  its 
uncompensated  services  among  persons 
unable  to  pay.  The  plan  must: 

(i)  State  the  type  of  services  that  will 
be  made  available: 

(ii)  Specify  the  method,  if  any,  for 
distributing  those  services  in  different 
periods  of  the  year; 

(iii)  State  whether  Category  B  persons 
will  be  provided  uncompensated 
services,  and  if  so,  whether  the  services 
will  be  available  without  charge  or  at  a 
reduced  charge; 

(iv)  If  services  will  be  made  available 
to  Category  B  persons  at  a  reduced 
charge,  specify  the  method  used  for 
reducing  charges,  and  provide  that  this 
method  is  applicable  to  all  persons  in 
Category  B:  and 

(v)  Provide  that  the  facility  provides 
uncompensated  services  to  all  persons 
eligible  under  the  plan  who  request 
uncompensated  services. 

(2)  A  facility  must  adopt  an  allocation 
plan  that  meets  the  requirements  of 
paragraph  (a)  by  publishing  the  plan  in  a 
newspaper  of  general  circulation  in  its 
area.  The  plan  may  take  effect  no  earlier 
than  60  days  following  the  date  of 
publication. 

(b)(1)  If  in  any  fiscal  year  a  facility 
fails  to  adopt  and  publish  a  plan  in 
accordance  with  paragraph  (a),  it  shall 
provide  uncompensated  services  in 
accordance  with  the  last  plan  it 
published  in  a  newspaper  of  general 
circulation  in  its  area. 

(2)  If  no  plan  was  previously 
published  in  accordance  with  paragraph 
(a)(2),  the  facility  must  provide 
uncompensated  services  without  charge 
to  all  applicants  in  Category  A  and 
Category  B  who  request  service  in  the 
facility.  This  requirement  applies  until 
the  facility  ceases  to  provide 
uncompensated  services  under  §  124.506 
or  until  an  allocation  plan  published  in 
accordance  with  paragraph  (a)(2)  of  this 
section  becomes  effective. 

(c)  A  facility  may  revise  its  allocation 
plan  during  the  fiscal  year  by  publishing- 
the  revised  plan  in  a  newspaper  of 
general  circulation  in  the  area  it  serves. 
A  revised  plan  may  take  effect  no 
earlier  than  60  days  following  the  date 
of  publication. 

§  124.507    Written  determinations  of 
eligibility. 

(a)  Determinations  of  eligibility  must 
be  in  writing,  be  made  in  accordance 
with  this  section,  and  a  copy  of  the 
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determination  must  be  provided  to  the 
applicant  promptly. 

(b)  Content  of  determinations — (1) 
Favorable  determinations.  A 
determination  that  an  applicant  is 
eligible  must  indicate: 

(i)  That  the  facility  will  provide 
uncompensated  services  at  no  charge  or 
at  a  specified  charge  less  than  the 
allowable  credit  for  the  services: 

(ii)  The  date  on  which  services  were 
requested; 

(iii)  The  date  on  which  the 
determination  was  made; 

(iv)  The  applicant's  individual  or 
family  income,  as  applicable,  and  family 
size;  and 

(v)  The  date  on  which  services  were 
or  will  be  first  provided  to  the  applicant. 

(2)  Conditional  determinations,  (i)  As 
a  condition  to  providing  uncompensated 
services,  a  facility  may: 

(A)  Require  the  applicant  to  furnish 
any  information  that  is  reasonably 
necessary  to  substantiate  eligibility;  and 

(B)  Require  the  applicant  to  appy  for 
any  benefits  under  third  party  insurer  or 
governmental  programs  to  which  he/she 
is  or  could  be  entitled  upon  application. 

(ii)  A  conditional  determination  must: 

(A)  Comply  with  paragraph  (b)(1)  of 
this  section:  and 

(B)  State  the  condition(s)  under  which 
the  applicant  will  be  found  eligible. 

(iii)  When  a  facility  determines  that 
the  condition(s)  upon  which  a 
conditional  determination  was  made  has 
been  met.  or  will  be  met,  it  shall  make  a 
favorable  determination  or  denial  on  the 
request,  as  appropriate,  in  accordance 
with  this  section. 

(3)  Denials.  A  facility  must  provide  to 
each  applicant  denied  the 
uncompensated  services  requested,  in 
whole  or  in  part,  a  dated  statement  of 
the  reasons  for  the  denial. 

(c)  Timing  of  determinations — (1) 
Preservice  determinations,  (i)  Facilities 
other  than  nursing  homes  shall  make  a 
determination  of  eligibility  within  two 
working  days  following  a  request  for 
uncompensated  services  which  is  made 
before  receipt  of  outpatient  services  or 
before  discharge  for  inpatient  services: 

(ii)  Nursing  homes  shall  make  a 
determination  of  eligibility  within  ten 
working  days,  but  no  later  than  two 
working  days  following  the  date  of 
admission,  following  a  request  for 
uncompensated  services  made  prior  to 
admission. 

(2)  Preservice  determinations.  All 
facilities  shall  make  a  determination  of 
eligibility  not  later  than  the  end  of  the 
first  full  billing  cycle  following  a  request 
for  uncompensated  services  which  is 
made  after  receipt  of  outpatient 
services,  discharge  for  inpatient 
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services,  or  admission  for  nursing  home 
services. 

§  124.508    Cessation  of  uncompensated 
services. 

(a)  Facilities  not  certified  under 

§  124.513.  124.514.  or  §  124.515.  Where  a 
facility,  other  than  a  facility  certified 
under  §  124.513,  §  124.514,  or  §  124.515, 
has  maintained  the  records  required  by 
§  124.510(a)  and  determines  based 
thereon  that  it  has  met  its  annual 
compliance  level  for  the  fiscal  year  or 
the  appropriate  level  for  the  period 
specified  in  its  allocation  plan,  it  may, 
for  the  remainder  of  that  year  or  period: 

(1)  Cease  providing  uncompensated 
services; 

(2)  Cease  providing  individual  notices 
in  accordance  with  §  124.504(c); 

(3)  Remove  the  posted  notices 
required  by  §  124.504(b):  and 

(4)  Post  an  additional  notice  stating 
that  it  has  satisfied  its  obligation  for  the 
fiscal  year  or  appropriate  period  and 
when  additional  uncompensated 
services  will  be  available. 

(b)  Facilities  certified  under  §  124.514. 
Where  a  facility  certified  under 

§  124.514  has  maintained  the  records 
required  by  §  124.510(c)  and  determines 
based  thereon  that  it  has  met  its 
compliance  level,  under  §  124.514(d).  for 
the  fiscal  year,  it  may,  for  the  remainder 
of  the  fiscal  yean 

(1)  Cease  providing  uncompensated 
services;  and 

(2)  Discontinue  providing  notice 
pursuant  to  §  124.514(b)(2). 

§  124.509    Reporting  requirements. 

(a)  Facilities  not  certified  under 
§  124.513.  §  124.514.  or§  124.515— [1] 
Timing  of  reports,  (i)  A  facility  shall 
submit  to  the  Secretary  a  report  to  assist 
the  Secretary  in  determining  compliance 
with  this  subpart  once  every  three  fiscal 
years,  on  a  schedule  to  be  prescribed  by 
the  Secretary. 

(ii)  A  facility  shall  submit  the  required 
report  more  frequently  than  once  every 
three  years  under  the  following 
circumstances: 

(A)  If  the  facility  determines  that  in 
the  preceding  fiscal  year  it  did  not 
provide  uncompensated  services  at  the 
annual  compliance  level,  it  shall  submit 
a  report. 

(B)  If  the  Secretary  determines,  and 
notifies  the  facility  in  writing  that  a 
report  is  needed  for  proper 
administration  of  the  program,  the 
facility  shall  submit  a  report  within  90 
days  after  receiving  notice  from  the 
Secretary,  or  within  90  days  after  the 
close  of  the  fiscal  year,  whichever  is 
later. 

(iii)  Except  as  specified  in  paragraph 
(a)(l)(ii)(B)  of  this  section,  the  reports 


required  by  this  section  shall  be 
submitted  within  90  days  after  the  close 
of  the  fiscal  year,  unless  a  longer  period 
is  approved  by  the  Secretary  for  good 
cause. 

(2)  Content  of  report.  The  report  must 
include  the  following  information  in  a 
form  prescribed  by  the  Secretary: 

(i)  Information  that  the  Secretary 
prescribes  to  permit  a  determination  of 
whether  a  facility  has  met  the  annual 
compliance  level  for  the  fiscal  years 
covered  by  the  report: 

(ii)  The  date  on  which  the  notice 
required  by  §  124.504(a)  was  published, 
and  the  name  of  the  newspaper  that 
printed  the  notice; 

(iii)  If  the  amount  of  uncompensated 
services  provided  by  the  facility  in  the 
preceding  fiscal  year  was  lower  than  the 
annual  compliance  level,  an  explanation 
of  why  the  facility  did  not  meet  the 
required  level.  If  the  facility  claims  that 
it  failed  to  meet  the  required  compliance 
level  because  it  was  financially  unable 
to  do  so,  it  shall  explain  and  provide 
documentation  prescribed  by  the 
Secretary; 

(iv)  If  the  facility  is  required  to  submit 
an  affirmative  action  plan,  a  copy  of  the 
plan. 

(v)  Other  information  that  the 
Secretary  prescribes. 

(3)  Institution  of  suit.  Not  later  than  10 
days  after  being  served  with  a  summons 
or  complaint  the  facility  shall  notify  the 
HHS  Regional  Health  Administrator  ' 
for  the  Region  in  which  it  is  located  of 
any  legal  action  brought  against  it 
alleging  that  it  has  failed  to  comply  with 
the  requirements  of  this  subpart. 

(b)  Facilities  certified  under  §  124.513. 
A  facility  certified  under  §  124.513  shall 
comply  with  paragraph  (a)(3)  of  this 
section  and  shall  submit  within  90  days 
after  the  close  of  its  fiscal  year,  as 
appropriate: 

(1)  A  certification,  signed  by  the 
responsible  official  of  the  facility,  that 
there  has  been  no  material  change  in  the 
factors  upon  which  the  certification  was 
based;  or 

(2)  A  certification,  signed  by  the 
responsible  official  of  the  facility  and 
supported  by  appropriate 
documentation,  that  there  has  been  a 
material  change  in  the  factors  upon 
which  the  certification  was  based. 

(c)  Facilities  certified  under  §  124.514. 
A  facility  certified  under  §  124.514  shall 
comply  with  paragraph  (a)(3)  of  this 
section  and  shall  submit  within  90  days 
after  the  close  of  its  fiscal  year,  as 
appropriate: 


'  The  addresses  of  the  HHS  Rcglonul  Offices  arn 
sel  oul  in  45  CV9.  S.31. 
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(l)(i)  A  certification,  signed  by  the 
responsible  official  of  the  facility,  that 
there  has  been  no  material  change  in  the 
factors  upon  which  the  certification  was 
based;  or 

(ii)  A  certification,  signed  by  the 
responsible  official  of  the  facility  and 
supported  by  appropriate  : 

documentation,  that  there  has  been  a' 
material  change  in  the  factors  upon 
which  the  certification  was  based:  and 

(2)  A  certification,  signed  by  the 
responsible  official  of  the  facility,  of  ihe 
amount  of  uncompensated  services    I 
provided  in  the  previous  fiscal  year. 

(d)  Facilities  certified  under  §  124.515. 
A  facility  certified  under  §  124.514  shall 
submit  such  reports  as  are  required  by 
the  terms  of  its  grant  under  section  329 
or  330  or  by  its  agreement  under  section 
334  of  the  Act.  as  applicable,  at  such 
intervals  as  the  Secretary  may  require. 

§  124510    Racord  nuiint«nanc«  1 

rvqulrMiMnts.  | 

(a)  Facilities  not  certified  under 
§  124.513.  §  124.514.  or§  124.515.  (1)  A 
facility  shall  maintain,  make  available 
for  public  inspection  consistent  with 
personal  privacy,  and  provide  to  the 
Secretary  on  request  any  records 
necessary  to  document  its  compliance 
with  the  requirements  of  this  subpart  in 
any  fiscal  year,  including: 

(i)  Any  documents  from  which  the 
information  required  to  be  reported 
under  §  124.509(a]  was  obtained; 

(ii)  Accounts  which  clearly  segregate 
uncompensated  services  from  other 
accounts:  and  I 

(iii)  Copies  of  written  determinations 
of  eligibility  under  S  124.507. 

(2)  A  facility  shall  retain  the  records 
maintained  pursuant  to  paragraph  (a)(1) 
for  three  years  after  submission  of  th« 
report  required  by  S  124.509(a)(1),  except 
where  a  longer  period  is  required  by  the 
Secretary,  or  until  180  days  following 
the  close  of  the  Secretary's  assessment 
investigation  under  §  124.511(b),        | 
whichever  is  less. 

(3)  A  facility  shall,  within  60  days  of 
the  end  of  each  fiscal  year,  determine 
the  amount  of  uncompensated  services 
it  provided  in  that  fiscal  year.  i 
Documents  that  support  the  facility's 
determination  shall  be  made  available 
to  the  public  on  request.  If  a  report  is  or 
will  be  filed  under  §  124.509(a)(1).  a 
facility  may  respond  to  a  request  by 
providing  a  copy  of  the  report  to  the 
requester. 

(b)  Facilities  certified  under  §  124.513 
or  §124.514.  A  facility  certified  under 
S  124.513  or  S  124.514  shall  maintain, 
make  available  for  public  inspection 
consistent  with  personal  privacy,  and 
provide  to  the  Secretary  on  request,  any 
recorHs  necessary  to  document  its 
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compliance  with  the  applicable 
requirements  of  this  subpart  in  any 
fiscal  year,  including  those  documents 
submitted  to  the  Secretary  under 
§  124.513(c)  or  §  124.514(c).  A  facility 
shall  maintain  these  records  for  three 
years,  except  where  a  longer  period  is 
required  as  a  result  of  an  investigation 
by  the  Secretary.  In  such  cases,  records 
must  be  kept  until  180  days  following 
the  close  of  the  Secretary's  assessment . 
investigation  under  §  124.511(b). 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  0195-0103 
with  respect  to  §  124.513.) 

(c)  Facilities  certified  under  §  124.515. 
A  facility  certified  under  S  124.515  shall 
maintain  the  records  required  by  its 
grant  under  section  329  or  section  330  or 
its  agreement  under  section  334  of  the 
Act,  as  applicable,  for  such  period  of 
time  as  the  grant  agreement  may 
require. 

§  124.51 1  Investigation  and  determination 
of  compliance. 

(a)  Complaints.  A  complaint  that 
facility  is  out  of  compliance  with  the 
requirements  of  this  subpart  may  be 
filed  with  the  Secretary  by  any  person. 

(1)  A  complaint  is  considered  to  be 
filed  with  the  Secretary  on  the  date  the 
following  information  is  received  in  the 
Office  of  the  HHS  Regional  Health 
Administrator  for  the  Region  in  which 
the  facility  is  located: 

(i)  The  name  and  address  of  the 
person  making  the  complaint  or  on 
whose  behalf  the  complaint  is  made; 

(ii)  The  name  and  location  of  the 
facility; 

(iii)  The  date  or  approximate  date  on 
which  the  event  occurred:  and 

(iv)  A  statement  of  what  actions  the 
complainants  considers  to  violate  the 
requirements  of  this  subpart. 

(2)  The  Secretary  promptly  provides  a 
copy  of  the  complaint  to  the  facility 
named  in  the  complaint. 

(3)  When  the  Secretary  investigates  a 
facility,  the  facility,  including  a  facility 
certified  under  S  124.513,  §  124.514,  or 

S  124.515,  shall  provide  to  the  Secretary 
on  request  any  documents,  records  and 
other  imformation  concerning  its 
operation  that  relate  to  the  requirements 
of  this  subpart.  A  facility  will  be 
presumed  to  be  out  of  compliance  with 
its  assurances  unless  it  supplies 
documentation  sufficient  to  show 
compliance  with  applicable  provisions 
of  this  subpart. 

(4)  Section  1627  of  the  Act  provides 
that  if  the  Secretary  dimisses  a 
complaint  or  the  Attorney  General  has 
not  brought  an  action  for  compliance 
within  six  months  from  the  date  on 
which  the  compliant  is  filed,  the  person 


filing  it  may  bring  a  private  action  to 
effecutate  compliance  with  the 
assurance.  If  the  Secretary  determines 
that  he/she  will  be  unable  to  issue  a 
decision  on  a  complaint  or  otherwise 
take  appropriate  action  within  the  six 
month  period,  the  Secretary  may,  based 
on  priorities  for  the  disposition  of 
complaints  that  are  established  to 
promote  the  most  effective  use  of 
enforcement  resources,  or  on  the  re(iuest 
of  the  applicant,  dismiss  the  complaint 
without  a  finding  as  to  compliance  prior 
to  the  end  of  the  six  month  period,  but 
no  earlier  than  45  days  after  the 
compliant  is  filed. 

(b)  Assessments.  The  Secretary 
periodically  investigates  and  assesses 
facilities  to  ascertain  compliance  with 
the  requirements  of  this  subpart, 
including  certification  of  the  amount  of 
uncompensated  services  provided  in  a 
fiscal  year  or  years,  and  provides 
guidance  and  prescribes  corrective 
action  to  correct  noncompliance. 
(1)  Compliance  after  February  1, 1988. 
(i)  The  Secretary  may  certify  that  a 
facility  has  substantially  complied  with 
its  assurance  for  a  fiscal  year  or  years, 
and  such  certification  shall  establish 
that  the  facility  provided  the  amount  of 
uncompensated  services  certified  for  the 
period  covered  by  the  certification, 
(ii)  A  certification  of  substantial 
compliance  shall  be  based  on  the 
amount  properly  claimed  by  the  facility 
pursuant  to  S  124.50g(a),  utilizing 
procedures  determined  by  the  Secretary 
to  be  sufficient  to  establish  that  the 
facility  has  substantially  complied  with 
its  assurance  for  the  period  covered  by 
the  certification.  The  procedures  will 
include  examination  of  individual 
account  data  to  the  extent  deemed 
necessary  by  the  Secretary. 

(iii)  A  certification  of  substantial 
compliance  will  be  made  where  the 
Secretary  determines  that,  for  the  period 
covered  by  the  certification,  the  facility 
provided  uncompensated  services  to 
establish  persons  who  had  equal 
opportunity  to  apply  therefor.  In  making 
this  determination,  the  Secretary  will 
consider,  in  descending  order  of 
importance,  whether — 

(A)  Corrective  action  prescribed 
pursuant  to  S  124.512(b)  has  been  taken 
by  the  facility; 

(B)  Any  compliance  with  the 
requirements  of  this  subpart  may  be 
remedied  by  corrective  action  under 
§  124.512(b); 

(C)  The  facility  had  procedures  in 
place  that  complied  with  the 
requirements  of  §§  124.504(c),  124.505, 
124.507, 124.509, 124.510, 124.513(b)(2), 
124.514(b)(2),  and  124.515,  as  applicable, 


and  systematically  correctly  followed 
such  procedures. 

(2)  Compliance  prior  to  February  1, 
1988.  The  Secretary  will  determine  the 
amount  of  creditable  services  provided 
prior  to  the  effective  date  of  these  rules 
using  the  compliance  standards 
applicable  under  the  rules  as 
promulgated  on  May  18, 1979,  based  on 
procedures  determined  by  the  Secretary 
to  be  sufficient  to  establish  that  the 
facility  provided  such  amounts  of 
uncompensated  services  in  the  period(s) 
being  assessed. 

(c)  Determinations  of  Financial 
inability.  In  determining  whether  a 
facility  was  or  is  financially  able  to 
meet  its  annual  compliance  level,  the 
Secretary  will  consider  any  comments 
submitted  by  interested  parties.  In 
making  this  determination,  the  Secretary 
will  consider  factors  such  as: 

(1)  The  ratio  of  revenues  to  expenses; 

(2)  The  occupancy  rate: 

(3)  The  ratio  of  current  assets  to 
current  liabilities: 

(4)  The  average  cost  per  patient  day; 

(5)  The  number  of  days  of  operating 
expenses  in  accounts  payable: 

(6)  The  number  of  days  of  revenues  in 
accounts  receivable: 

(7)  The  sinking  fund  (or  depreciation 
fund)  balance; 

(8)  The  debt  coverage  ratio;  and 

(9)  The  availability  of  restricted  or 
unrestricted  funds  (such  as  an 
endowment)  available  for  charitable 
use. 

§  124.512    Enforcement 

(a)  If  the  Secretary  finds,  based  on 
his/her  investigation  under  §  124.511, 
that  a  facility  did  not  comply  with  the 
requirements  of  this  subpart,  the 
Secretary  may  take  any  action 
authorized  by  law  to  secure  compliance, 
including  but  not  limited  to,  voluntary 
agreement  or  a  request  to  the  Attorney 
General  to  bring  an  action  against  the 
facility  for  specific  performance. 

(b)  A  facility,  including  a  facility 
certified  under  §  124.513  or  §  124.514, 
that  has  denied  uncompensated  services 
to  any  person  because  it  failed  to 
comply  with  the  requirements  of  this 
supbart  will  not  be  in  compliance  with 
its  assurance  until  it  takes  whatever 
steps  are  necessary  to  remedy  fully  the 
noncompliance,  including: 

(1)  Provision  of  uncompensated 
services  to  applicants  improperly 
denied; 

(2)  Repayment  of  amounts  improperly 
collected  from  persons  eligible  to 
receive  uncompensated  services;  and 

(3)  Other  corrective  actions  prescribed 
by  the  Secretary. 

(c)  The  Secretary  may  disallow  all  of 
the  uncompensated  services  claimed  in 


a  fiscal  year  where  the  Secretary  finds 
that  the  facility  was  in  substantial 
noncompliance  with  its  assurance 
because  it  failed  to: 

(1)  Have  a  system  for  providing  notice 
to  eligible  persons  as  required  by 

§  124.504(c),  §  124.513(b)(2)  or 
§  124.514(b)(2),  as  applicable; 

(2)  Comply  with  the  applicable 
reporting  requirements  of  §  124.509; 

(3)  Have  a  system  for  maintaining 
records  of  uncompensated  services 
provided  in  accordance  with  §  124.510; 
or 

(4)  Take  corrective  action  prescribed 
pursuant  to  paragraph  (b)  of  this  section. 

(d)  In  the  absence  of  a  finding  of 
substantial  compliance  or  substantial 
noncompliance  in  a  fiscal  year,  the 
Secretary  may  disallow  uncompensated 
services  claimed  by  a  facility  in  that 
fiscal  year  to  the  extent  that  the 
Secretary  finds  that  such  services  are 
not  documented  as  uncompensated 
services  under  §  124.510  or  are  subject 
to  disallowance  under  §  124.513(d)  or 
§  124.514(d).  as  applicable. 

§  124.513    Public  facility  compliance 
alternative. 

(a)  Effect  of  certification.  The 
Secretary  may  certify  a  facility  which 
meets  the  requirements  of  paragraphs 
(b)  and  (c)  of  this  section  as  a  "public 
facility".  A  facility  which  is  so  certified 
is  not  required  to  comply  with  this 
subpart  except  as  otherwise  herein 
provided. 

(b)  Criteria  for  qualification.  A  public 
facility  may  quahfy  for  certification 
under  this  section  if  all  of  the  following 
criteria  are  met: 

(1)  It  is  a  facility  which  is  owned  and 
operated  by  a  unit  of  State  or  local 
government  or  a  quasi-public 
corporation  as  defined  at  42  CFR 
124.2{m). 

(2)  It  provides  health  services  without 
charge  or  at  a  substantially  reduced  rate 
to  persons  who  are  determined  by  the 
facility  to  qualify  therefore  under  a 
program  of  discounted  health  services. 
A  "program  of  discounted  health 
services"  must  provide  for  financial  and 
other  objective  eligibility  criteria  and 
procedures,  including  notice  prior  to 
nonemergency  service,  that  assure 
effective  opportunity  for  all  persons  to 
apply  for  and  obtain  a  determination  of 
eligibility  for  such  services,  including  a 
determination  prior  to  service  where 
requested:  provided  that,  such  criteria 
and  procedures  are  not  required  where 
the  facility  makes  all  services  available 
to  all  persons  at  no  or  nominal  charge. 

(3)(i)  It  received,  for  the  three  most 
recent  fiscal  years,  at  least  10  percent  of 
its  total  operating  revenue  (net  patient 
revenue  plus  other  operating  revenue. 


exclusive  of  any  amounts  received,  or  if 
not  received,  claimed,  as  reimbursement 
under  Titles  XVIII  and  XIX  of  the  Social 
Security  Act)  from  Stale  and  local  lax 
appropriations  or  other  State  and  local 
government  revenues,  or  from  a  quasi- 
public  corporation  as  defined  at  42  CFR 
124.2(m).  to  cover  operating  deficits 
attributable  to  the  provision  of 
discounted  services;  or 

(ii)  If  provided,  in  each  of  the  three 
most  recent  fiscal  years,  uncompensated 
services  under  this  subpart  or  under 
programs  described  by  the 
documentation  provided  under 
§  124.513(c)(2)  in  an  amount  not  less 
than  twice  the  annual  compliance  level 
computed  under  §  124.503(a). 

(c)  Procedures  for  certification.  To  be 
certified  under  this  section,  a  facility 
must  submit  to  the  Secretary,  in  addition 
to  other  materials  that  the  Secretary 
may  from  time  to  time  require,  copies  of 
Ihe  following: 

(1)  Audited  financial  statements  or 
official  State  or  local  government 
documents  (such  as  annual  reports  or 
budget  documents),  for  the  three  most 
recent  fiscal  years,  sufficient  to  show 
that  the  facility  meets  the  criteria  in 
paragraph  (b)(3)(i)  or  (ii). 

(2)  A  complete  description  of  its 
program(s)  of  discounted  health 
services,  including  charging  and 
collection  policies  of  the  facility,  and 
eligibility  criteria  and  notice  and 
determination  procedures  used  under  its 
program(s)  of  discounted  services. 

I  Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  0915- 
0103.) 

(d)  Period  of  effectiveness.  (1)  A 
certification  by  the  Secretary  under  this 
section  remains  in  effect  until 
withdrawn.  The  Secretary  may  disallow 
credit  under  this  subpart  when  the 
Secretary  determines  that  there  has 
been  a  material  change  in  any  factor 
upon  which  certification  was  based  or 
substantial  noncompliance  with  this 
subpart.  The  Secretary  may  withdraw 
certification  where  the  change  or 
noncompliance  has  not  been  adequately 
remedied  or  otherwise  continues. 

(2)  Deficits— [i]  Title  Vlassistnd 
facilities  with  assessed  deficits.  Where 
a  facility  assisted  under  Title  VI  of  the 
Act  has  been  assessed  as  having  a 
deficit  under  §  124.503(b)  that  has  not 
been  made  up  prior  to  certification 
under  this  section,  the  facility  may  make 
up  that  deficit  by  either — 

(A)  Demonstrating  to  the  Secretarj  s 
satisfaction,  that  it  met  the  requirements 
of  paragraph  (b)  of  this  section  for  each 
year  in  which  a  deficit  was  assessed;  (ir 
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(B)  Providing  an  additional  period  of 
service  under  this  section  on  the  basis  of 
one  (or  portion  of  a)  year  of  certification 
of  each  year  (or  portion  of  a  year)  of 
deficit  assessed.  The  period  of 
obligation  applicable  to  the  facility 
under  5124.501(b)  shall  be  extended 
until  the  deficit  is  made  up  in 
accordance  with  the  preceding  sentence. 

(ii)  Title  Vl-assisted  facilities  which 
have  not  been  assessed.  Where  any 
period  of  compliance  under  this  subpart 
of  a  facility  assisted  under  Title  VI  of 
the  Act  has  not  been  assessed,  the 
facility  will  be  presumed  to  have  no 
allowable  credit  for  such  period.  The 
facility  may  either —  I 

(A)  Make  up  such  deficit  in  I 
accordance  with  paragraph  (d)(2)(i)  of 
this  section;  or 

(B)  Submit  an  independent  certified 
audit,  conducted  in  accordance  with 
procedures  specified  by  the  Secretary,  of 
the  facility's  records  maintained 
pursuant  to  §  124.510.  If  the  audit         ' 
establishes  to  the  Secretary's 
satisfaction  that  no.  or  a  lesser,  deficit 
exists  for  the  period  in  question,  the 
facility  will  receive  credit  for  the  period 
so  justified.  Any  deficit  which  the 
Secretary  determines  still  remains  must 
be  made  up  in  accordance  with 
paragraph  (d)(2)(i)  of  this  section. 

(iii)  Title  XVI-assisted facilities.  (A)  A 
facility  assisted  under  Title  XVI  of  the 
Act  which  has  an  assessed  deficit  which 
was  not  made  up  prior  to  certification 
under  this  section  shall  make  up  that 
deficit  in  accordance  with  paragraph 
(d)(2)(i)(A)  of  this  section.  If  it  cannot 
make  the  showing  required  by  that 
paragraph,  it  shall  make  up  the  deficit 
when  its  certification  under  this  section 
is  withdrawn. 

(B)  A  facility  assisted  under  Title  XVI 
of  the  Act  whose  compliance  with  this 
subpart  has  not  been  completely 
assessed  will  be  presumed  to  have  no 
allowable  credit  for  the  unassessed 
period.  The  facility  may  make  up  the 
deficit  by — 

(1)  Following  the  procedure  of 
subparagraph  {d]{2)(iii)(A)  of  this 
section;  or 

[2]  Submitting  an  independent 
certified  audit,  conducted  in  accordance 
with  procedures  specified  by  the 
Secretary,  of  the  facility's  records 
maintained  pursuant  to  S  124.510.  If  the 
audit  establishes  to  the  Secretary's 
satisfaction  that  no.  or  a  lesser,  deficit 
exists  for  the  period  in  question,  the 
facility  will  receive  credit  for  the  period 
so  justified.  Any  deficit  which  the 
Secretary  determines  still  remains  must 
be  made  up  in  accordance  with 
paragraph  (d)(2)(iii)(A)  of  this  section. 
/ 


§  124.514    Compliance  alternative  for 
facilities  witti  small  annual  obligations. 

(a)  Effect  of  certification.  The 
Secretary  may  certify  a  facility  which 
meets  the  requirements  of  paragraphs 
(b)  and  (c)  of  this  section  as  a  "facility 
with  a  small  annual  obligation."  A 
facility  which  is  so  certified  is  not 
required  to  comply  with  this  subpart 
except  as  otherwise  herein  provided. 

(b)  Criteria  for  qualification.  A  facility 
may  qualify  for  certifcation  under  this 
section  if  all  of  the  following  criteria  are 
met: 

(l)(i)  Title  Vl-assisted  facilities.  (A) 
For  the  facility's  fiscal  year  in  which  this 
section  becomes  effective,  the  level, 
computed  under  §  124.503(c)  (3).  divided 
by  the  number  of  years  remaining  in  its 
period  of  obligation  (including  an 
additional  year  or  portion  of  a  year  for 
each  year  or  portion  of  a  year  in  which  a 
deficit  was  incurred  and  has  not  been 
made  up),  is  not  more  than  $10,000; 

(B)  For  a  subsequent  fiscal  year,  the 
level  computed  under  subparagraph  (A) 
of  this  paragraph,  is  at  or  less  than 
$10,000,  adjusted  by  a  percentage  equal 
to  the  percentage  change  in  the  CPI 
available  in  the  year  in  which  this 
section  becomes  effective  and  the  most 
recent  year  for  which  a  published  index 
is  available. 

(ii)  Title  XVI-assisted  facilities.  (A) 
For  the  facility's  fiscal  year  in  which  this 
section  becomes  effective,  the  level 
under  §  124.503(a),  plus  the  amount  of 
any  noncompliance  deficits  which  have 
not  been  made  up,  is  at  or  less  than 
$10,000. 

(B)  For  a  subequent  fiscal  year,  the 
level,  computed  under  subparagraph  (A) 
of  this  paragraph,  is  at  or  less  than 
$10,000,  adjusted  as  provided  in 
paragraph  (b)  (i)  (B)  of  this  section. 

(2)  It  provides  health  services  without 
charge  or  at  a  substantially  reduced  rate 
to  persons  who  are  determined  by  the 
facility  to  qualify  threrefor  under  a 
program  of  discounted  health  services. 
A  "program  of  discounted  health 
services"  must  provide  for  financial  and 
other  objective  eligibility  criteria  and 
procedures,  including  notice  prior  to 
nonemergency  service,  that  assure 
effective  opportunity  for  all  persons  to 
apply  for  and  obtain  a  determination  of 
eligibility  for  such  services,  including  a 
determination  prior  to  service  where 
requested;  provided  that,  such  criteria 
and  procedures  are  not  required  where 
the  facility  makes  all  services  available 
to  all  persons  at  no  or  nominal  charge. 

(c)  Procedures  for  certification.  To  be 
certified  under  this  section,  a  facility 
must  submit  to  the  Secretary,  in  addition 
to  other  materials  that  the  Secretary    , 
may  from  time  to  time  require,  a 
complete  description  of  its  program(s)  of 


discounted  health  services,  including 
charging  and  collection  policies  of  the 
facility,  and  eligibility  creteria  and 
notice  and  determination  precedures 
used  under  its  program(8)  of  discounted 
services. 

(d)  Period  of  effectiveness.  A 
certification  by  the  Secretary  under  this 
section  remains  in  effect  until 
withdrawn.  During  the  period  in  which 
such  certification  is  in  effect,  the  facility 
must  provide  uncompensated  services  in 
an  amount  not  less  then  the  level 
applicable  under  paragraph  (b)(1)  of  this 
section  for  each  fiscal  year.  The 
Secretary  may  disallow  credit  under  this 
subpart  when  the  Secretary  determines 
that  there  has  been  a  material  change  in 
any  factor  upon  which  certification  was 
based  or  substantial  noncompliance 
with  this  subpart.  The  Secretary  may 
withdraw  certification  where  the  change 
or  noncompliance  cannot  be  or  has  not 
been  adequately  remedied  on 
noncompliance  otherwise  continues. 

(e)  Deficits.  (1)  Where  the  compliance 
level  of  a  facility  assisted  under  Title  VI 
of  the  Act  is  computed  under  paragraph 
(b)(l)(i)(A)  of  this  section  as  including 
additional  year(s)  or  a  portion  of  a  year, 
the  facility's  period  of  obligation  under 
this  subpart  shall  be  extended  by  such 
additional  period,  until  certification  is 
withdrawn. 

(2)  Where  a  facility  has  been  assessed 
as  having  a  deficit  under  §  124.503(b) 
that  has  not  been  made  up  prior  to 
withdrawal  of  certification  under  this 
section  or  fails  to  provide  services  as 
required  by  paragraph  (d)  of  this 
section,  the  facility  must  make  up  the 
deficit  in  accordance  with  §  124.503(b) 
following  withdrawal  of  certification. 

§  124.S15    CompUanee  altemative  for 
community  heaHh  centers,  migrant  health 
centers  and  certain  National  HeaHh  Service 
Corps  site*. 

(a)  Period  of  effectiveness.  For  each 
fiscal  year  for  which  a  facility  that 
receives  a  grant  to  operate  a  community 
health  center  under  section  330  of  the 
Act  or  a  migrant  health  center  under 
section  329  of  the  Act  is  in  substantial 
compliance  with  the  terms  and 
conditions  of  such  grant  relating  to  the 
provision  of  services  at  a  discount,  the 
facility  shall  be  certified  as  having  met 
its  annual  compliance  level  in 
accordance  with  requirements  of  this 
subpart  and  shall  not  be  required 
otherwise  to  comply  with  the 
requirements  of  this  subpart  for  that 
fiscal  year.  This  provision  also  applies 
to  any  facility  that  has  signed  a 
memorandum  of  agreement  with  the 
Secretary  under  section  334  of  the  Act  if 
the  services  provided  by  the  National 
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Health  Service  Corps  professional(s) 
assigned  pursuant  to  that  agreement 
constitute  all  of  the  medical  services 
provided  by  the  facility. 

(b)  Deficits— [1]  Title  Vl-assisted 
facilities  with  assessed  deficits.  Where 
a  facility  assisted  under  Title  VI  of  the 
Act  has  been  assessed  as  having  a 
deficit  under  §  124.503(b)  that  has  not 
been  made  up  prior  to  certification 
under  this  section,  the  facility  may  make 
up  that  deficit  by  either — 

(i)  Demonstrating  to  the  Secretary's 
satisfaction  that  it  met  the  requirements 
of  paragraph  (a)  of  this  section  for  each 
year  in  which  a  deficit  was  assessed;  or 

(ii)  Providing  an  additional  period  of 
service  under  this  section  on  the  basis  of 
one  (or  portion  of  a)  year  of  certification 
for  each  year  (or  portion  of  a  year)  of 
deficit  assessed.  "The  period  of 
obligation  applicable  to  the  facility 
under  §  124.501(b)  shall  be  extended 
until  the  deficit  is  made  up  in 
accordance  with  the  preceding  sentence. 

(2)  Title  Vl-assisted  facilities  which 
have  not  been  assessed.  Where  any 
period  of  compliance  under  this  subpart 
of  a  facility  assisted  under  Title  VI  of 
the  Act  has  not  been  assessed,  the 
facility  will  be  presumed  to  have  no 
allowable  credit  for  such  period.  The 
facility  may  either — 

(i)  Make  up  such  deficit  in  accordance 
with  paragraph  (b)(1)  of  this  section;  or 

(ii)  Submit  an  independent  certified 
audit,  conducted  in  accordance  with 
procedures  specified  by  the  Secretary,  of 
the  facility's  records  maintained 
pursuant  to  §  124.510.  If  the  audit 
establishes  to  the  Secretary's 
satisfaction  that  no.  or  a  lesser,  deficit 
exists  for  the  period  in  question,  the 


facility  will  receive  credit  for  the  period 
so  justified.  Any  deficit  which  the 
Secretary  determines  still  remains  must 
be  made  up  in  accordance  with 
paragraph  (b)(l]  of  this  section. 

(3)  Title  XVI-assisted  facilities,  (i)  A 
facility  assisted  under  Title  XVI  of  the 
Act  which  has  an  assessed  deficit  which 
was  not  made  up  prior  to  certification 
under  this  section  shall  make  up  that 
deficit  in  accordance  with  paragraph 
(b)(l)(i)  of  this  section.  If  it  cannot  make 
the  showing  required  by  that  paragraph, 
it  shall  make  up  the  deficit  when  it  is  no 
longer  certified  under  this  section. 

(ii)  A  facility  assisted  under  Title  XVI 
of  the  Act  whose  compliance  with  this 
subpart  has  not  been  completely 
assessed  will  be  presumed  to  have  no 
allowable  credit  for  the  unassessed 
period.  The  facility  may  make  up  the 
deficit  by — 

(A)  Following  the  procedure  of 
paragraph  (b)(3](i)  of  this  section;  or 

(B)  Submitting  an  independent 
certified  audit,  conducted  in  accordance 
with  procedures  specified  by  the 
Secretary,  of  the  facility's  records 
maintained  pursuant  to  §  124.510.  If  the 
audit  establishes  to  the  Secretary's 
satisfaction  that  no,  or  a  lesser,  deficit 
exists  for  the  period  in  question,  the 
facility  will  receive  credit  for  the  period 
so  justified.  Any  deficit  which  the 
Secretary  determines  still  remains  must 
be  made  up  in  accordance  with 
paragraph  (b)(3)(i)  of  this  section. 

§  124.516    AgreemenU  with  State 
agencies. 

(a)  Where  the  Secretary  finds  that  it 
will  promote  the  purposes  of  this 
subpart  and  the  State  agency  is  able  and 


willing  to  do  so.  the  Secretary  may  enter 
into  an  agreement  with  an  agency  of  a 
State  to  assist  in  administering  this 
subpart  in  the  State.  An  agreement  may 
be  terminated  by  the  Secretary  or  the 
State  agency  on  60  days  notice. 

(b)  Under  an  agreement  the  State 
agency  will  provide  any  assistance  the 
Secretary  requests  in  any  one  or  more  of 
the  following  areas,  as  set  out  in  the 
agreement: 

(1)  Investigation  of  complaints 
regarding  noncompliance: 

(2)  Monitoring  compliance  of  facilities 
with  the  requirements  of  this  subpart; 

(3)  Review  of  reports  submitted  under 
§  124.509,  including  affirmative  action 
plans; 

(4)  Making  initial  decisions  for  the 
Secretary  with  respect  to  compliance, 
subject  to  appeal  by  any  party  to  the 
Secretary,  or  review  by  the  Secretary  on 
the  Secretary's  initiative;  and 

(5)  Application  of  any  sanctions 
available  to  it  under  State  law  (such  as 
license  revocation  or  termination  of 
State  assistance)  against  facilities 
determined  to  be  out  of  compliance  with 
the  requirements  of  this  subpart. 

(c)  Nothing  in  this  subpart  precludes 
any  State  from  taking  any  action 
authorized  by  State  law  regarding  the 
provision  of  uncompensated  services  by 
facilities  in  the  State  as  long  as  the 
action  taken  does  not  prevent  the 
Secretary  from  enforcing  the 
requirements  of  this  subpart. 

[PR  Doc.  87-27316  Filed  12-2-87;  8:45  am| 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

Federal  Acquisition  Regulation  (FAR); 
Promotion  of  American  Aerospace  and 
Defense  Exports  at  Domestic  and 
International  Exhibits 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
proposing  a  revision  to  FAR  31.205-1 
dealing  with  the  allowability  of  costs  to 
promote  American  aerospace  exports  at 
domestic  and  international  exhibits. 
date:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  February  1, 
1988,  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW.. 
Room  4041,  Washington.  DC  20405. 
Please  cite  FAR  Case  87-45  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACr. 
Ms.  Margaret  A.  Willis,  FAR  Secretariat. 
Telephone  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Defense  Acquisition  Regulatory 
and  Civilian  Agency  Acquisition 


Councils  made  major  revisions  to  FAR 
31.205-1,  public  relations  and 
advertising  costs,  as  a  result  of  Pub.  L. 
99-145.  Defense  Procurement 
Improvement  Act  of  1985.  The  revisions 
were  promulgated  in  Federal 
Acquisition  Circular  (FAC  84-15) 
effective  April  7. 1986  (see  51  FR  12296. 
published  in  the  Federal  Register  on 
April  9. 1987).  Recently.  Congress  further 
addressed  this  matter  in  Sec.  4.  Chap.  II. 
of  Title  I  of  the  Supplemental  Defense 
Appropriations  Act  of  1987  (Pub.  L.  100- 
71).  Specifically,  the  Act  amended 
section  2324(e)(1)(H)  of  Title  10.  U.S.C. 
and  section  9061  of  the  DOD 
Appropriations  Act.  1987,  Pub.  L.  99-500 
and  99-591,  to  permit  the  Secretary  of 
Defense  to  "allow  under  covered 
contracts,  reasonable  costs  incurred  to 
promote  American  aerospace  exports  at 
domestic  and  international  exhibits." 
Accordingly,  the  Councils  propose  to 
amend  FAR  31.205-1.  Public  relations 
and  advertising  costs,  to  reflect  the  new 
law. 

B.  Regulatory  Flexibility  Act 

The  proposed  change  to  FAR  31.205-1 
is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  because  most  contracts  awarded 
to  small  entities  are  awarded  on  a 
competitive  fixed-price  basis  and  the 
cost  principles  do  not  apply. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511)  does  not  apply  because  the 
proposed  rule  does  not  impose  any 
additional  recordkeeping  or  information 
collection  requirements  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501,  et  seq. 


List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  November  25, 1987. 

Harr>'  S.  Rosinski, 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
Chapter  137:  and  42  U.S.C.  2473(c). 

2.  Section  31.205-1  is  amended  by 
redesignating  the  existing  paragraph  (g) 
as  paragraph  (h)  and  adding  a  new 
paragraph  (g)  to  read  as  follows: 


§  31.205-1 
costs. 


Public  relations  and  advertising 


(g)  Notwithstanding  the  provisions  of 
paragraphs  (d)  and  (f)(2)  of  this 
subsection,  reasonable  costs  incurred  to 
promote  American  aerospace  exports  at 
domestic  and  international  exhibits, 
such  as  air  shows,  trade  shows,  and 
conventions,  are  allowable.  Such 
reasonable  costs  include  transportation 
of  the  aircraft,  aerospace  parts  and 
equipment,  and  associated  support 
costs.  However,  such  allowable  costs 
shall  not  include  the  cost  of 
entertainment,  hospitality  suites  or 
chalets,  advertising  media  other  than 
exhibits,  and  other  costs  not  necessary 
to  estabhsh,  operate,  or  maintain  an 
exhibit,  display,  or  demonstration. 
***** 

[FR  Doc.  87-27721  Filed  12-2-87:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Comptroller  of  ttie  Currency 
(Docket  No.  87-12] 

Guidelines  for  Compliance  With  the 
Federal  Bank  Briliery  Law 

agency:  Office  of  the  Comptroller  of  the 
Currency,  Treasury.  I 

ACTION:  Final  Bank  Bribery  Act  ' 

Guidelines. 


:  Pursuant  to  the  Bank  Bribery 
Amendments  Act  of  1985.  the  OfHce  of 
the  Comptroller  of  the  Currency 
("OCC")  is  issuing  guidelines  to  assist 
officials  of  financial  institutions  in 
complying  with  the  Federal  bank  bribery 
law.  The  guidelines  were  developed  by 
the  Interagency  Bank  Fraud  Working 
Group  ("Working  Group").  The  OCC 
encourages  ail  national  banks  to  adopt 
codes  of  conduct  to  guide  their 
employees  and  to  prevent  abuses.  It  is 
suggested  that  national  banks 
incorporate  these  guidelines  into  their 
codes  of  conduct.  The  guidelines 
describe  the  prohibitions  of  the  Federal 
bank  bribery  law  and  also  identify  some 
situations  which,  in  the  opinion  of  the 
OCC.  do  not  constitute  violations  of  the 
Federal  bank  bribery  law. 
EFFECTIVE  DATE:  December  3. 1987. 
ADDRESS:  Office  of  the  Comptroller  of 
the  Currency,  490  L'Enfant  Plaza  East, 
SW..  Washington,  DC  20219. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  B.  Serino,  Deputy  Chief  Counsel 
(Operations),  at  (202)  447-1847,  Office  of 
the  Comptroller  of  the  Currency,  490 
L'Enfant  Plaza  East,  SW..  Washington. 
DC  20219. 
SUPPLEMENTARY  INFORMATION: 

A.  Backgrowid 

The  Comprehensive  Crime  Control 
Act  of  1984  (Pub.  L.  98-473.  Title  11. 
October  12. 1984)  ("1984  Act")  amended 
the  Federal  bank  bribery  law,  18  U.S.C. 
215,  to  prohibit  employees,  officers, 
directors,  agents  and  attorneys  of 
financial  institutions  from  seeking  or 
accepting  anything  of  value  in 
connection  with  any  transaction  or 
business  of  their  financial  institutions. 
The  1984  Act  also  prohibited  any  person 
from  offering  or  giving  anything  of  value 
to  employees,  officers,  directors,  agents 
or  attorneys  of  financial  institutions  for 
or  in  connection  with  any  transaction  or 
business  of  the  Hnancial  institution. 
Because  of  its  broad  scope,  the  1984  Act 
raised  concerns  that  it  might  have  made 
what  is  acceptable  conduct  unlawful 

In  July  1985,  the  Department  of  Justice 
issued  its  Policy  Concerning  Prosecution 
Under  the  New  Bank  Bribery  Statute 


("Policy").  In  the  Policy,  the  Depactment 
of  Justice  discussed  the  basic  elements 
of  the  conduct  prohibited  underlB 
U.S.C.  215,  and  indicated  that  cases  to 
be  considered  for  prosecution  under  the 
new  bribery  law  would  entail  breaches 
of  fiduciary  duty  or  dishonest  efforts  to 
undermine  financial  institution 
transactions.  Because  the  1984  Act  was 
intended  to  proscribe  corruption. in  the 
banking  industry,  the  Department  of 
Justice  expressed  its  intent  not  ta 
prosecute  insignificant  gift  giving" an 
entertaining  that  did  not  involves 
breach  of  fiduciary  duty  or  dishonesty.   - 

Congress  decided  that  the  broad 
scope  of  the  1984  Act  provided  too  much 
prosecutorial  discretion.  Consequently, 
Congress  adopted  the  Bank  Bribery 
Amendments  Act  of  1985  (Pub.  L  98-370, 
August  4. 1986)  ("1985  Act")  to  narrov* 
the  scope  of  18  U.S.C.  215  by  adding  a 
new  element,  namely,  an  intent  to 
corruptly  influence  or  reward  an  officer 
in  connection  with  financial  institution 
business.  As  amended,  the  1985  Act 
provides  in  pertinent  part: 

Whoever — 

(1)  corruptly  gives,  offers,  or  promise* 
anything  of  value  to  any  person,  with'  intent 
to  influence  or  reward  an  officer,  director, 
employee,  agent  or  attorney  of  a  financial 
institution  in  connection  with  any  business  or 
transaction  of  such  institution:  or 

(2)  as  an  officer,  director,  employee,  agent, 
or  attorney  of  a  financial  institution  corruptly 
solicits  or  demands  for  the  benefit  of  any 
person,  or  corruptly  accepts  or  agrees  to 
accept  anything  of  value  from  any  person, 
intending  to  be  influenced  or  rewarded  in 
connection  with  any  business  or  transaction 
of  such  institution:  shall  l>e  [guilty  of  an 
offense). 

The  law  now  specifically  excepts  the 
payment  of  bona  fide  salary,  wages, 
fees,  or  other  compensation  paid,  or 
expenses  paid  or  reimbursed,  in  the 
usual  course  of  business.  This  exception 
is  set  forth  in  the  1985  Act  at  18  U.S.C. 
215(c). 

The  penalty  for  a  violation  remains 
the  same  as  it  was  under  the  198^  Act.  If 
the  value  of  the  thing  offered  or  received 
exceeds  $100,  the  offense  is  a  felony 
punishable  by  a  fine  of  $5,000  or  three 
times  the  value  of  the  bribe  or  grattiity, 
whichever  is  greater,  or  by  up  to  five 
years  imprisonment,  or  both.  If  the  valufe 
does  not  exceed  $100,  the  offense  is  a 
misdemeanor  punishable  by  up  to  one 
year  imprisonment  or  a  maximum  fine  of 
$1,000,  or  both. 

The  1985  Act  also  required  that  the 
financial  institution  regulatory  agencies 
develop  public  guidelines  to  assist 
employees,  officers,  directors,  agents 
and  attorneys  of  financial  institutions  in 
complying  with  the  1985  Act.  The 
legislative  history  of  the  1985  Act  makes 


it  clear  that  the  guidelines  would  be 
relievant  to  but  not  dispositive  of  any 
prosecutive  decision  the  Department  of 
Justice  may  make  in  any  particular  case. 
(132  Cong.  Rec.  944  (daily  ed.  Feb.  4. 
1986).)  Therefore,  the  guidelines 
developed  by  the  financial  regulatory 
agencies  are  not  a  substitute  for  the 
legal  standards  set  forth  in  the  statute. 

Additionally,  in  adopting  its  own 
pinsecution  policy  under  the  1985  Act, 
the  Department  of  Justice  can  be 
expected  to  take  into  account  the 
financial  institution  regulatory  agencies' 
expertise  and  judgment  in  defining  those 
activities  or  practices  that  the  agencies 
believe  do  not  undermine  the  duty  of  an 
employee,  officer,  director,  agent  or 
attorney  to  the  financial  institution. 
(United  States  Attorney's  Manual 
section  9-40.439.)  The  OCC  believes  that 
if  reasonable  codes  of  conduct  are 
adopted  and  complied  with,  the 
likelihood  of  criminal  prosecution  will 
be  diminished. 

In  response  to  the  1985  Act,  the 
Working  Group  developed  uniform 
proposed  guidelines  for  use  by  each  of 
the  financial  institution  regulatory 
agencies.  These  proposed  guidelines 
were  presented  to  the  Federal  Financial 
Institutions  Examination  Council 
("FFIEC ")  by  the  FFIEC's  Task  Force  on 
Supervision,  on  behalf  of  the  Working 
Group,  for  its  consideration  and 
disposition.  On  April  21. 1987.  the  FFIEC 
recommended  to  the  agencies  that  they 
utilize  the  Working  Group's  proposed 
guidelines,  as  modified  by  the  agencies, 
and  publish  them  for  public  comment. 
The  OCC  published  the  proposed 
guidelines  and  requested  comments  on 
them  in  the  Federal  Register  on  May  1. 
1987  and  in  Banking  Circular  222  on  May 
4, 1987.  Request  for  Comments  on 
Proposed  Guidelines  Regarding  Bank 
Bribery  Law,  52  FR  16015  (1987).  The 
OCC's  comment  period  closed  on  June 
30. 1987. 

B.  Discussion  of  Comments 

The  OCC  received  sixteen  comments 
on  the  proposed  guidelines:  ten  from 
national  banks  and  bank  holding 
companies,  four  from  bank  trade 
associations,  and  two  from  interested 
law  firms.  The  general  response  to  the 
guidelines  was  favorable.  Nearly  all 
commenters  supported  the  concept  of 
national  banks'  adopting  internal  codes 
of  conduct  containing  provisions 
suggested  in  the  guidelines.  Only  two 
commenters  felt  that  the  guidelines  were 
unnecessary  and  should  be  discarded. 
Four  commenters  recommended  that  the 
guidelines  be  adopted  as  proposed;  ten 
commenters  expressed  their  general 
agreement  with  the  guidelines  but 


requested  some  change  in  or 
clarification  of  the  guidelines. 

The  most  frequently  received 
comments  were  as  follows:  (a)  The 
recommendation  that  the  introductory 
language  in  the  guidelines  refer 
specifically  to  the  element  of  "corrupt 
intent"  that  Congress  added  in  the  1985 
Act;  (b)  the  suggestion  that  additional 
specific  examples  be  added  to  the  list  of 
exceptions  to  the  guidelines'  general 
prohibitions  as  well  as  the  broadening 
of  the  exception  for  the  acceptance  of 
meals,  refreshments,  and  entertainment 
in  the  course  of  a  meeting;  (c)  the 
request  that  the  guidelines  retain  their 
flexibility  in  terms  of  the  avoidance  of 
setting  specific  dollar  limits  for 
violations;  (d)  the  recommendation  that 
the  OCC  eliminate  the  provision 
requiring  that  bank  officials  report 
anticipated  gifts  and  offered  but 
unaccepted  gifts;  (e)  the  concern  that  the 
provision  prohibiting  officials  from 
accepting  opportunities  not  generally 
available  to  the  public  was  overly 
broad;  and  (f)  the  suggestion  that  the 
provision  requiring  a  national  bank  to 
obtain  from  its  officials  periodic  written 
acknowledgment  of  the  bank's  code  of 
conduct  be  modified. 

Corrupt  Intent 

Several  respondents  expressed  the 
opinion  that  the  guideUnes  failed  to 
emphasize  sufficiently  the  new  element 
of  corrupt  intent  that  was  added  by 
Congress  in  the  1985  Act.  They  felt  that 
the  guidelines  improperly  emphasized 
the  value  of  the  item  solicited  or 
accepted  rather  than  the  corrupt  motive 
behind  the  solicitation  or  acceptance.  In 
order  to  clarify  and  to  emphasize  that 
the  guidelines  are  meant  to  proscribe 
corrupt  activity  in  financial  institutions, 
the  OCC  expanded  the  phrase, 
"consistent  with  the  statute"  in  the 
introduction  to  the  guidelines  to  include 
an  express  reference  to  the  corrupt 
intent  element  added  by  the  1985  AcL 

In  addition,  the  OCC  clarified  the 
phrase,  "other  than  normal  authorized 
compensation"  contained  in  provision 
(2)  of  the  guidelines.  One  commenter 
stated  that,  in  its  proposed  form,  this 
provision  appeared  to  make  incentive 
compensation  provided  by  any  employer 
illegal.  The  final  guidelines  identify  this 
exclusion  from  the  prohibitions  as 
"other  than  bona  fide  salary,  wages, 
fees  or  other  compensation  paid  in  the 
usual  course  of  business"  referred  to  in 
18  U.S.C.  215(c).  This  clarification  was 
made  to  reduce  the  uncertainty 
concerning  what  was  meant  by  normal 
authorized  compensation  as  well  as  to 
promote  consistency  with  the  bank 
bribery  statute. 


Exceptions  to  the  Guidelines ' 
Prohibitions 

Numerous  commenters  were 
concerned  with  the  exceptions  to  the 
general  prohibitions  of  the  guidelines. 
Several  commenters  advocated  the 
inclusion  of  additional  exceptions  in  the 
guidelines  for  speciRc  situations  such  as 
exceptions  for  gifts  to  bank  officials 
from  suppliers  of  products  or  services, 
for  closing  meals  or  commemorative 
mementos  following  financial 
transactions  and  for  the  acceptance  of 
modest  honorariums  for  lectures  or 
other  professional  appearances.  In 
addition,  several  respondents  requested 
that  exception  (b)  be  broadened  to 
permit  the  acceptance  of  hotel 
accommodations  and  travel  expenses  in 
connection  with  bank  business.  Three 
commenters  suggested  that  this 
exception  be  modified  to  apply  to 
business  entertainment  and  promotional 
activities  in  connection  with  bank 
business  which  may  not  necessarily 
have  business  discussions  as  their 
primary  purpose.  They  expressed  their 
opinion  that  the  current  provision 
creates  doubt  as  to  the  propriety  of 
some  normal  business  entertainment 
practices,  such  as  situations  where  the 
business  discussions  are  of  a  general 
nature  or  of  a  limited  duration  relative 
to  the  time  of  the  activity  itself  Another 
commenter  asserted  that  the  acceptance 
of  such  items  should  be  permissible  as 
long  as  the  items  are  not  given  with  the 
intent  to  influence  a  bank  official's 
business  activities  regardless  of  whether 
or  not  business  discussions  are  the 
primary  purpose  of  the  activity. 

In  response  to  these  suggestions,  the 
OCC  modified  exception  (b)  to  include 
travel  arrangements  or  accommodations 
in  the  list  of  permissible  items  and 
expanded  the  purpose  requirement  to 
include  the  purpose  of  fostering  better 
business  relations.  The  OCC  also  added 
the  proviso  that  the  expenses  attributed 
to  ail  the  activities  referred  to  in 
exception  (b)  be  expenses  that  would 
have  been  paid  for  by  the  bank  as 
reasonable  business  expenses  if  they 
had  not  been  paid  for  by  another  party. 

The  OCC  emphasizes  that  the 
guidelines  encourage  a  bank  to  adopt  a 
code  of  conduct  that  is  consistent  with 
the  1985  Act.  The  1985  Act  is  intended  to 
proscribe  corruption  in  the  banking 
industry.  Therefore,  the  guidelines  are 
not  intended  to  suggest  to  national 
banks  that  they  proscribe  activities  in 
their  codes  of  conduct  that  would 
otherwise  be  permissible  under  the  1965 
Act.  that  is.  activities  that  are 
undertaken  without  an  intent  to 
influence  or  reward  a  bank  official  in 


connection  with  the  business  of  the 
bank. 

The  OCC  is  reluctant  to  add  any  other 
specific  exceptions  to  the  guidelines. 
The  OCC  believes  that  the  guidelines 
provide  for  the  identification  of  specific 
situations  in  which  the  acceptance  of 
something  of  value  is  appropriate  under 
circumstances  identified  as  acceptable 
by  the  national  bank.  The  guidelines 
provide  that  on  a  case-by-case  basis,  a 
national  bank  may  approve  of  other 
situations,  not  identified  as  specific 
exceptions  in  the  guidelines,  which  are 
consistent  with  the  1985  Act.  provided 
that  such  approval  is  made  in  writing  on 
the  basis  of  a  full  written  discloure  of  all 
relevant  facts.  The  OCC  believes  that 
this  provision  affords  national  banks  the 
flexibility  to  identify  specific  instances 
of  acceptable  practices  based  on 
individual  circumstances  while  assisting 
the  banks  in  ensuring  compliance  with 
the  1985  Act. 

Specific  Dollar  Limits 

Most  commenters  favored  the 
guidelines'  avoidance  of  establishing 
rules  about  what  is  reasonable  or 
normal  in  terms  of  fixed  dollar  amounts. 
Most  commenters  endorsed  the  OCC's 
view  that  it  is  inadvisable  for  the  OCC 
to  establish  specific  dollar  limits  for 
permissible  expenses  in  recognition  of 
the  broad  diversity  in  practices  and 
wide  variance  in  costs  associated  with 
banking  throughout  the  country.  Some 
respondents,  however,  were  confused 
by  the  guidelines'  use  of  terms  such  as 
"nominal."  "reasonable"  or  "modest." 
stating  that  they  presented  vague, 
ambiguous  and  inconsistent  standards. 
The  OCC.  in  the  final  guidelines  avoided 
setting  rules  about  what  is  reasonable  or 
normal  in  fixed  dollar  terms.  However, 
the  OCC  replaced  the  words,  "nominal" 
and  "modest"  in  exceptions  (d)  and  (f) 
with  the  term,  "reasonable"  in  order  to 
promote  consistency  in  the  guidelines. 
The  OCC  feels  that  setting  specific 
dollar  limits  and  defining  reasonable 
value  is  a  matter  of  discretion  that 
should  be  exercised  by  each  national 
bank  in  view  of  the  goal  of  embodying 
the  highest  ethical  standards  in  its  code 
of  conduct. 

Anticipated  Gifts  and  Gifts  Offered  but 
not  Accepted 

A  number  of  commenters  advocated 
eliminating  the  requirement  that  bank 
officials  disclose  items  of  value  they 
anticipate  receiving.  These  commenters 
felt  that  this  requirement  was  confusing 
and  that  it  would  be  difficult  to 
interpret,  monitor  and  enforce.  The  OCC 
agrees  with  these  commenters  and  has 
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deleted  this  provision  from  the  final 
guidelines. 

In  addition,  several  commenters 
asserted  their  belief  that  the  OCC 
should  eliminate  the  provision  that 
requires  bank  officials  to  disclose  items 
of  value  beyond  what  is  authorized  in 
the  bank's  code  of  conduct  that  they  are 
offered  but  do  not  accept.  The  OCC 
retained  this  provision  because  the  bank 
bribery  statute  provides  that  one  who 
offers  anything  of  value  with  a  corrupt 
intent  in  connection  with  bank  business 
shall  be  guilty  of  an  offense.  Therefore, 
an  offer  of  anything  of  value  beyond  the 
limits  stated  in  a  bank's  code  of 
conduct,  relating  to  the  business  of  the 
bank  and  extended  with  a  corrupt 
motive,  violates  the  1985  Act  whether  or 
not  the  item  is  accepted  by  the  official. 
A  number  of  commenters  expressed 
concern  regarding  the  reporting  of  offers 
extended  without  corrupt  intent  by 
customers  unfamiliar  with  the  1985  Act. 
The  OCC  stresses  that  the  guidelines 
provide  that  a  bank's  code  of  conduct 
should  be  consistent  with  the  1985  Act's 
intent  to  proscribe  corrupt  activity 
within  financial  institutions.  The  1985 
Act  is  not  intended  to  proscribe  acts 
performed  without  intent  to  influence 
corruptly  or  to  reward  an  ofHcial  in 
connection  with  the  business  of  the 
bank.  As  discussed  above,  the  OCC  also 
encourages  national  banks  to  adopt 
codes  of  conduct  that  contain 
appropriate  exceptions  for  the 
acceptance  of  items  by  officials  that  do 
not  amount  to  a  corrupting  influence  on 
the  bank's  business.  In  addition,  the 
code  of  conduct  may  also  provide  for 
case-by-case  approval  of  circumstances, 
consistent  with  the  1985  Act,  made  in 
writing,  on  the  basis  of  full  written 
disclosure  of  all  relevant  facts.  In  order 
to  indicate  that  a  bank's  code  of  conduct 
may  contain  these  provisions,  the  OCC 
has  clarified  the  phrase,  "[tjhe  code  of 
conduct  should  provide  that,  if  a  bank 
official  is  offered,  or  receives,  something 
of  value  beyond  what  is  expressly 
authorized  in  the  bank's  code  of 
conduct"  by  deleting  the  word,   i 
"expressly." 

Good  Faith  Defense 

As  proposed,  the  guidelines  suggested 
that  a  bank  official's  full  disclosure 
evidences  good  faith  on  his  or  her  part, 
provided  that  disclosure  is  made  in  the 
contest  of  properly  exercised 
supervision  and  control.  Department  of 
Justice  representatives,  who 
participated  in  the  Working  Group's 
review  of  the  comments,  expressed 
concern  that  this  provision,  as  written  in 
the  proposed  guidelines,  could  be 
perceived  as  providing  a  complete 
defense  to  an  allegation  of  a  violation  of 


the  1985  Act.  For  example,  an  individual 
could  corruptly  accept  something  of 
value  in  connection  with  a  business 
transaction  with  the  intent  to  be 
influenced,  but  the  individual  could  fully 
disclose  such  an  activity  to  his  or  her 
management  in  an  attempt  to  avoid 
prosecution.  In  order  to  avoid  any 
inference  of  establishing  a  complete 
defense  to  a  bank  bribery  charge,  the 
OCC  has  clarified  the  language  in  this 
part  of  the  guidelines  in  accordance  with 
suggestions  from  the  Department  of 
Justice. 

The  OCC  stresses  that  bank  officials 
cannot  avoid  the  prohibitions  of  the  1985 
Act  by  merely  reporting  to  management 
the  acceptance  of  gifts.  While  the  bank 
official's  full  disclosure  may  be  evidence 
of  good  faith,  the  OCC  emphasizes  that 
management  should  also  review  the 
disclosure  and  determine  the 
reasonableness  of  the  accepted  item  in 
light  of  any  threat  to  the  integrity  of  the 
national  bank  which  the  offer  or 
acceptance  may  pose. 

Outside  Business  Interests 

Several  respondents  expressed 
concern  about  the  guideline  relating  to 
officials'  outside  business  interests  and 
opportunities.  Specifically,  they  asserted 
that  the  provision  prohibiting  officials 
from  accepting  opportunities  not 
generally  available  to  the  public  was 
overly  broad  and  prohibited  the 
officials'  acceptance  of  some 
opportunities  which  would  not 
otherwise  fall  within  the  proscriptions  of 
the  1985  Act.  The  OCC  agrees  that  there 
may  be  opportunities  not  generally 
available  to  the  public  which  do  not 
connote  a  potential  for  corrupt  activity. 
Therefore,  the  OCC  has  modified  this 
provision  so  that  it  applies  only  to  a 
business  opportunity  that  is  not 
available  to  other  persons  or  that  is 
available  because  of  the  official's 
position  with  the  bank.  The  OCC  feels 
that  this  revision  achieves  the  objective 
of  the  1985  Act  without  encompassing 
situations  that  may  not  be  prohibited  by 
the  1985  Act. 

Disclosures  and  Reports 

Most  commenters  felt  that  the 
disclosures  and  reports  recommended 
by  the  guidelines  were  appropriate. 
Three  commenters,  however,  stated  that 
the  suggestion  that  national  banks 
require  contemporaneous,  written 
reports  of  any  disclosures  was  unduly 
burdensome  and  created  unnecessary 
paperwork.  In  addition,  a  number  of 
commenters  took  issue  with  the 
suggestion  that  national  banks  require 
from  their  officials  periodic  written 
acknowledgment  of  their  codes  of 
conduct,  terming  this  reporting 


requirement  "overly  burdensome," 
"demeaning"  and  "offensive"  to  bank 
officials. 

The  OCC  has  no  desire  to  place 
unnecessary  reporting  burdens  on 
national  banks,  however,  it  is  interested 
in  assisting  the  banks  in  complying  with 
the  1985  Act.  The  OCC  feels  that  the 
contemporaneous  written  reports  with 
proper  management  review  provide  an 
effective  reporting  and  reviewing 
mechanism  which  should  aid  the  banks 
in  preventing  circumstances  that  might 
otherwise  lead  to  implications  of  corrupt 
activity  and  should  better  protect  banks 
from  instances  of  self-dealing  or  other 
corrupt  transactions  covered  under  the 
bank  bribery  statute. 

The  OCC.  however,  recognizes  that 
national  banks'  requiring  periodic 
written  acknowledgment  of  their  codes 
of  conduct  may  be  overly  burdensome. 
In  light  of  this  recognition,  this  provision 
has  been  modified  to  suggest  that 
national  banks  require  an  initial  written 
acknowledgment  of  their  codes  of 
conduct  plus  a  written  acknowledgment 
of  any  subsequent  material  changes  to 
their  codes  of  conduct  and  the  officials' 
agreement  to  comply  with  their  codes  of 
conduct. 

C.  Guidelines  for  Compliance  with  the 
Federal  Bank  Bribery  Law 

The  OCC  encourages  all  national 
banks  to  adopt  internal  codes  of  conduct 
or  written  policies  or  to  amend  their 
present  codes  of  conduct  to  include  the 
provisions  suggested  in  the  guidelines. 
The  guidelines  relate  only  to  the  Federal 
bank  bribery  law  ("1985  Act")  and  do 
not  address  other  areas  of  conduct  that 
a  national  bank  may  find  advisable  to 
cover  in  its  code  of  conduct.  A  national 
bank's  code  of  conduct  or  policies 
should  be  designed  to  alert  bank 
officials  about  the  1985  Act,  as  well  as 
to  establish  and  enforce  written  policies 
on  acceptable  business  practices. 
Consistent  with  the  intent  of  the  1985 
Act  to  proscribe  corrupt  activity  within 
financial  institutions,  the  bank's  code  of 
conduct  should  prohibit  any  employees, 
officers,  directors,  agents  or  attorneys  of 
a  national  bank  from:  (1)  Soliciting  for 
themselves  or  for  a  third  party  (other 
than  the  bank  itself)  anything  of  value 
from  anyone  in  return  for  any  business, 
service  or  confidential  information  of 
the  bank  and  (2)  accepting  anything  of 
value  (other  than  bona  fide  salary, 
wages,  fees  or  other  compensation  paid 
in  the  usual  course  of  business  referred 
to  in  the  1985  Act  at  18  U.S.C.  215(c)) 
from  anyone  in  connection  with  the 
business  of  the  bank,  either  before  or 
after  a  transaction  is  discussed  or 
consummated. 


In  its  code  of  conduct,  a  national  bank 
may.  however,  specify  appropriate 
exceptions  to  the  general  prohibition  of 
accepting  something  of  value  in 
connection  with  bank  business.  There 
are  a  number  of  instances  where  a  bank 
official,  without  risk  of  corruption  or 
breach  of  trust,  may  accept  something  of 
value  from  someone  doing  or  seeking  to 
do  business  with  the  bank.  The  most 
common  examples  are  the  business 
luncheon  or  the  holiday  season  gift  from 
a  customer.  In  general,  there  is  no  threat 
of  a  violation  of  the  statute  if  the 
acceptance  is  based  on  a  family  or 
personal  relationship  existing 
independent  of  any  business  of  the 
institution;  if  the  benefit  is  available  to 
the  general  public  under  the  same 
conditions  on  which  it  is  available  to  the 
bank  official;  or  if  the  benefit  would  be 
paid  for  by  the  bank  as  a  reasonable 
business  expense  if  not  paid  for  by 
another  party. 

Other  exceptions  to  the  general 
prohibition  regarding  acceptance  of 
things  of  value  in  connection  with  bank 
business  may  include: 

(a)  Acceptance  of  gifts,  gratuities, 
amenities  or  favors  based  on  obvious 
family  or  personal  relationships  (such  as 
those  with  the  parents,  children  or 
spouse  of  a  bank  official)  when  the 
circumstances  make  it  clear  that  it  is 
those  relationships,  rather  than  the 
business  of  the  bank  concerned,  which 
are  the  motivating  factors: 

(b)  Acceptance  of  meals, 
refreshments,  travel  arrangements  or 
accommodations,  or  entertainment,  all 
or  reasonable  value,  in  the  course  of  a 
meeting  or  other  occasion,  the  purpose 
of  which  is  to  hold  bona  fide  business 
discussions  or  to  foster  better  business 
relations,  provided  that  the  expense 
would  be  paid  for  by  the  bank  as  a 
reasonable  business  expense  if  not  paid 
for  by  another  party  (the  bank  may 
establish  a  specific  dollar  limit  for  such 
occasions): 

(c)  Acceptance  of  loans  from  other 
banks  or  financial  institutions  on 
customary  terms  to  finance  proper  and 
usual  activities  of  bank  officials,  such  as 
home  mortgage  loans,  except  where 
prohibited  by  law; 

(d)  Acceptance  of  advertising  or 
promotional  material  of  reasonable 
value  such  as  pens,  pencils,  note  pads, 
key  chains,  calendars  and  similar  items; 

(e)  Acceptance  of  discounts  or  rebates 
on  merchandise  or  services  that  do  not 
exceed  those  available  to  other 
customers; 


(0  Acceptance  of  gifts  of  reasonable 
value  related  to  commonly  recognized 
events  or  occasions,  such  as  a 
promotion,  new  job,  wedding, 
retirement.  Christmas  or  bar  or  bat 
mitzvah  (the  bank  may  establish  a 
specific  dollar  limit  for  such  occasions); 
or 

(g)  Acceptance  of  civic,  charitable, 
educational,  or  religious  organizational 
awards  for  recognition  of  service  and 
accomplishment  (the  bank  may 
establish  a  specific  dollar  hmit  for  such 
occasions). 

By  adopting  a  code  of  conduct  with 
appropriate  allowances  for  such 
circumstances,  a  national  bank 
recognizes  that  acceptance  of  certain 
benefits  by  its  officials  does  not  amount 
to  a  corrupting  influence  on  the  bank's 
transactions.  The  policy  or  code  may 
also  provide  that,  on  a  case-by-case 
basis,  a  national  bank  may  approve  of 
other  circumstances,  not  identified 
above,  in  which  a  bank  official  accepts 
something  of  value  in  connection  with 
bank  business,  provided  that  such 
approval  is  made  in  writing  on  the  basis 
of  a  full  written  disclosure  of  all 
relevant  facts  and  is  consistent  with  the 
bank  bribery  statute. 

In  issuing  guidance  under  the  statute 
in  the  area  of  business  purpose 
entertainment  or  gifts,  the  OCC  is  not 
establishing  rules  about  what  is 
reasonable  or  normal  in  fixed  dollar 
terms.  What  is  reasonable  in  one  part  of 
the  country  may  appear  lavish  in 
another  part  of  the  country.  A  national 
bank  should  seek  to  embody  the  highest 
ethical  standards  in  its  code  of  conduct. 
In  doing  this,  a  national  bank  may 
establish  in  its  own  code  of  conduct  a 
range  of  dollar  values  which  cover  the 
various  benefits  that  its  officials  may 
receive  from  those  doing  or  seeking  to 
do  business  with  the  bank. 

The  code  of  conduct  should  provide 
that,  if  a  bank  official  is  offered,  or 
receives  something  of  value  beyond 
what  is  authorized  in  the  bank's  code  of 
conduct  or  written  policy,  the  official 
should  disclose  that  fact  to  an 
appropriately  designated  official  of  the 
bank.  The  national  bank  should  keep 
contemporaneous  written  reports  of 
such  disclosures.  An  effective  reporting 
and  reviewing  mechanism  should  serve 
to  prevent  situations  that  might 
otherwise  lead  to  implications  of  corrupt 
intent  or  breach  of  trust  and  should 
enable  the  bank  to  better  protect  itself 
from  self-dealing.  However,  a  bank 
official's  full  disclosure  evidences  good 
faith  when  such  disclosure  is  made  in 


the  context  of  properly  exercised 
supervision  and  control.  Management 
should  review  the  disclosures  and 
determine  that  what  has  been  accepted 
is  reasonable  and  does  not  pose  a  threat 
to  the  integrity  of  the  national  bank. 
Thus,  individuals  cannot  avoid  the 
prohibitions  of  the  bank  bribery  statute 
by  simply  reporting  to  management  the 
acceptance  of  various  gifts. 

The  OCC  recognizes  that  a  serious 
threat  to  the  integrity  of  a  national  bank 
occurs  when  its  officials  become 
involved  in  outside  business  interests  or 
employment  that  give  rise  to  a  conflict 
of  interest.  Such  conflicts  of  interest 
may  evolve  into  corrupt  transactions 
that  are  covered  under  the  1985  Act. 
Accordingly,  national  banks  are 
encouraged  to  prohibit,  in  their  codes  of 
conduct  or  policies,  their  officials  from 
self-dealing  or  otherwise  trading  on  their 
positions  with  the  bank  or  accepting 
from  someone  doing  or  seeking  to  do 
business  with  the  bank  a  business 
opportunity  not  available  to  other 
persons  or  that  is  made  available 
because  of  the  official's  position  with 
the  bank.  In  this  regard,  a  national 
bank's  code  of  conduct  or  policy  should 
require  that  its  officials  disclose  all 
potential  conflicts  of  interest,  including 
those  in  which  they  have  been 
inadvertently  placed  because  of 
business  or  personal  relationships  with 
customers,  suppliers,  business 
associates  or  competitors  of  the  bank. 

D.  Disclosures  and  Reports 

To  make  effective  use  of  these 
guidelines,  the  OCC  recommends  the 
following  additional  procedures: 

(a)  The  national  bank  should  maintain 
a  copy  of  any  code  of  conduct  or  written 
policy  it  establishes  for  its  officials, 
including  any  modifications  thereof. 

(b)  The  national  bank  should  require 
from  its  officials  an  initial  written 
acknowledgment  of  its  code  or  policy 
plus  written  acknowledgment  of  any 
subsequent  material  changes  to  the  code 
or  policy  and  the  officials'  agreement  to 
comply  therewith. 

(c)  The  national  bank  should  maintain 
contemporaneous  written  reports  of  any 
disclosures  made  by  its  officials  in 
connection  with  a  code  of  conduct  or 
written  policy. 

Dated:  November  27, 1987. 
Robert  L  Clarke. 
Comptroller  of  the  Currency. 
(FR  Doc.  87-27792  Filed  12-2-87:  8:45  am| 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510.. 

The  Code  of  Federal  Regulations  is  sokJ 
by  tJie  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  351 

Reduction  in  Force 

agency:  OfTice  of  Personnel 
Management. 

action:  Final  regulation. 


SUMMARY:  Consistent  with  a  court  order, 
OPM  is  issuing  a  revised  regulation 
covering  reduction  in  force  appeals  to 
the  Merit  Systems  Protection  Board 
(MSPB).  The  new  amendment  deletes  a 
provision  in  current  regulations  that 
restricted  hearings  in  reduction  in  force 
appeals  before  the  Board. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  December  4, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  A.  Glennon  or  Edward  P. 
McHugh.  (202)  632-6817. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

Consistent  with  the  decision  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  American 
Federation  of  Government  Employees, 
AFL-CIO  V.  Office  of  Personnel 
Management,  821  F.2d  761  (D.C.  Cir. 
1987),  OPM  is  revising  §  351.901  to 
delete  language  restricting  the  right  to  a 
hearing  in  a  reduction  in  force  appeal 
before  the  Merit  Systems  Protection 
Board. 

Immediate  Implementation  of  Change 

I  fmd  that  there  is  good  reason  to 
make  this  revision  effective  in  less  than 
30  days  (5  U.S.C.  553(d)(3)).  The 
regulation  is  elective  immediately 
because  this  change  results  from  a  court 
order  rather  than  from  a  discretionary 
policy  decision. 


E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  applies  only  to 
Federal  agencies. 

List  of  Subjects  in  5  CFR  Fart  351 

Administrative  practice  and 
procedure.  Government  employees. 
U.S.  Office  of  Personnel  Management. 
James  E.  Colvaid, 

Deputy  Director. 

Accordingly,  OPM  amends  5  CFR  Part 
351  as  follows: 

PART  351— REDUCTION  IN  FORCE 

1.  The  authority  citation  for  Part  351 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3502;  §  351.1005  is 
also  issued  under  5  U.S.C.  1315. 

2.  Section  351.901  is  revised  to  read  as 
follows: 

§351.901    Appeals. 

An  employee  who  has  been 
furloughed  for  more  than  30  days, 
separated,  or  demoted  by  a  reduction  in 
force  action  may  appeal  to  the  Merit 
Systems  Protection  Board. 

[FR  Doc.  87-27847  Filed  12-3-87;  8:45  am] 

WLUNQ  CODE  632S-01-M 


5  CFR  Part  540 

Performance  Management  and 
Recognition  System;  Minimum 
Performance  Award  Funding 

aqency:  Office  of  Personnel 

Management. 

action:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  revising  the 
minimum  percentage  for  calculating 
funds  to  pay  performance  awards  to 
Performance  Management  and 
Recognition  System  (PMRS)  employees 
for  Fiscal  Years  1988  and  1989. 
Establishing  a  new  minimum  percentage 
for  each  year  is  required  by  title  II  of  the 
Civil  Service  Retirement  Spouse  Equity 
Act  of  1984,  which  established  the 
PMRS. 
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EFFECTIVE  DATE:  October  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Janice  Smith,  (202)  632-7630. 

SUPPLEMENTARY  INFORMATION:  On 

August  4, 1987,  at  52  FR  28840.  OPM 
published  a  proposed  regulation  setting 
the  minimum  funding  for  performance 
awards  to  be  paid  to  PMRS  employees 
for  Fiscal  Years  1988  and  1989,  with  a 
30-day  comment  period.  During  the 
comment  period,  which  ended 
September  3, 1987,  OPM  received  no 
agency  comments  on  the  proposed 
regulation. 

Waiver  of  30- Day  Delay  in  Effective 
Date  of  Final  Regulation 

Pursuant  to  section  553(d)(3)  of  title  5 
of  the  United  States  Code,  I  find  that 
good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  regulation  is  being  made 
effective  retroactively  to  meet  the 
requirement  in  section  5406(c)(2)(A)(i)  of 
title  5.  U.S.  Code,  that  OPM  prescribe 
regulations  annually  adjusting  the 
percentage  incrementally  over  the 
previous  fiscal  year.  October  1, 1987, 
begins  a  new  Fiscal  Year  (FY  88)  and 
therefore  OPM  must  adjust  the  minimum 
percentage  for  performance  awards 
incrementally  over  the  minimum 
percentage  used  in  Fiscal  Year  1987  on 
that  date. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l(bj 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  will  only  affect 
Government  employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  540 

Government  employees,  Wages. 
U.S.  Office  of  Personnel  Management. 
Constance  Homer, 
Director. 

Accordingly,  OPM  is  amending  5  CFR 
Part  540  as  follows: 

PART  540— PERFORMANCE 
MANAGEMENT  AND  RECOGNITION 
SYSTEM 

1.  The  authority  citation  for  Part  540 
continues  to  read  as  follows: 
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Authority:  5  U.S.C.  Chapters  43  and  54. 

2.  In  S  540.109,  paragraphs  (b)(l)(i) 
and  (b)(l)(ii)  are  revised  to  read  as 
follows: 

§  540.109    Performance  awards. 

***** 

(b)  *  *  ' 

(1)  *  *  * 

(i)  Each  agency  is  required  to  pay  a 
minimum  of  1.05  percent  of  the 
estimated  aggregate  amount  of  PMRS 
employees'  basic  pay  for  Fiscal  Year 
198)8  for  performance  awards; 

(ii)  In  accordance  with  chapter  54  of 
title  5  United  States  Code,  the  minimum 
percentage  to  be  spent  for  performance 
awards  will  be  1.15  percent  for  Fiscal 
Year  1989. 


(FR  Doc  87-27848  Filed  12-3-87;  8:45  am) 

BIUJNOCOOE  632S-01-lf 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

7  CFR  Part  319 
(Docket  No.  87-165) 

Apples  and  Pears  From  Europe 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule.  ' 

SUMMARY:  We  are  amending  the  Fruits 
and  Vegetables  regulations  to  relieve 
restrictions  on  the  importation  of  apples 
or  pears  from  certain  European 
countries.  Our  rule  will  allow  these 
fruits  to  be  imported  only  under  multiple 
safeguards,  including  inspections.  These 
safeguards  will  ensure  that  the  apples 
and  pears  can  be  imported  with 
negligible  risk  of  introducing  insect 
pests  into  the  United  States. 
EFFECTIVE  DATE:  December  2. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Cooper.  Staff  Officer,  Regulatory 
Services  Staff,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  Room  637, 
Federal  Building,  Hyattsville,  MD  20782; 
301^36-8248. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  319.56  (the 
regulations)  prohibit  or  restrict  the 
importation  of  certain  fruits  and 
vegetables  into  the  United  States 
because  of  the  risk  that  the  fruits  or 
vegetables  could  introduce  insect  pests 
that  could  damage  domestic  plants. 

In  the  Federal  Register  of  October  14, 
1987  (52  FR  38210-38215,  Docket  No.  87- 


145),  we  proposed  to  amend  the 
regulations  by  adding  administrative 
instructions  for  importing  apples  from 
Belgium,  Denmark,  France,  Great 
Britain,  Italy,  the  Netherlands,  Northern 
Ireland,  Norway,  Portugal,  the  Republic 
of  Ireland,  Sweden,  Switzerland,  and 
West  Germany;  and  pears  from  Belgium, 
France,  Great  Britain,  Italy,  the 
Netherlands,  Portugal,  and  Spain.  The 
administrative  instructions  prescribed 
multiple  safeguards,  including 
inspections,  to  ensure  that  the  fruits 
could  be  imported  without  significant 
risk  of  introducing  insect  pests, 
including  the  pear  leaf  blister  moth 
(Leucoptera  malifoUella;  also  referred  to 
as  Leucoptera  scitella)  into  the  United 
States. 

We  solicited  comments  on  the 
proposed  rule,  stipulating  that 
consideration  would  be  given  only  to 
written  comments  postmarked  or 
received  on  or  before  October  29, 1987. 

We  received  37  comments  for 
consideration,  9  in  favor  and  the 
remainder  opposed.  These  comments 
were  from  growers,  growers' 
associations,  and  other  representatives 
of  growers  in  the  United  States; 
members  of  Congress;  importers; 
distributors;  state  departments  of 
agriculture;  a  university  entomologist; 
the  French  Government;  and  a 
representative  of  French  apple 
producers  and  exporters. 

All  comments  were  carefully 
considered,  and  those  which  raised 
objections  to  the  proposal  are  discussed 
in  this  supplementary  information. 
Except  as  explained  below,  we  have 
adopted  the  provisions  of  the  proposed 
rule  as  a  final  rule  for  the  reason  set 
forth  in  the  proposal  and  in  this 
document. 

Comments 

A  number  of  commenters  asserted 
that  our  proposed  inspection  procedures 
for  apples  and  pears  are  "inadequate," 
as  shown  by  Dr.  Barry  Wilk  in  his 
report,  "Evaluation  of  'Establishment 
Threshold  Levels'  USDA  Report."  The 
commenters  are  referring  to  a  report  by 
Larry  Orsak,  Dr.  Barry  M.  Wilk,  and  Dr, 
Clifford  Kitayama,  "Evaluation  of 
'Establishment  Threshold  Levels'  USDA 
Report,"  which  anaylzes  a  U.S. 
Department  of  Agriculture  document 
called  "Establishment  Threshold 
Levels."  The  report  by  Orsak,  Wilk,  and 
Kitayama  was  submitted  by  a  grower  as 
evidence  that  our  proposed  inspection 
procedures  are  inadequate.  For  clarity, 
we  will  refer  to  the  Orsak,  Wilk,  and 
Kitayama  report  as  the  "Wilk  Report," 
and  to  the  "Establishment  Threshold 
Levels"  document  as  the  "USDA 
document." 


The  USDA  document  analyzes  the 
level  of  commodity  infestation  that 
could  enter  the  United  States  with 
negligible  risk  of  successful 
colonization.  The  document  lists  28 
factors  that  affect  the  probability  of  a 
pest  becoming  successfully  established 
in  a  new  territory.  Applying  these 
factors  to  what  is  known  about  the  pear 
leaf  blister  moth,  the  document 
estimates  the  probability  of  the  pest 
becoming  established  in  the  United 
States,  based  on  various  amounts  of 
infested  fruit  entering  the  country.  These 
probability  estimates  are  contained  in  a 
table  entitled,  "Establishment  Threshold 
Levels."  This  table  indicates  that  if  five 
cartons  per  1,000  cartons  of  apples  or 
pears  are  infested  (a  0.5  percent  level  of 
infestation),  and  favorable  conditions 
exist  for  establishment  of  the  pest,  the 
probability  of  an  infestation  occurring  is 
50  percent, 

"This  statement  is  erroneous.  The 
table,  added  to  the  USDA  document 
after  the  rest  of  the  document  had  been 
typed,  was  never  proofed  by  the 
scientists  who  prepared  the  document. 
The  table  should  have  indicated  that  if 
five  cartons  per  1,000  cartons  of  apples 
or  pears  are  infested  (a  0.5  percent  level 
of  infestation),  and  favorable  conditions 
exist  for  establishment  of  the  pest,  the 
probability  of  an  infestation  occurring  is 
less  than  1  percent.  The  next  line  of  the 
table  should  have  indicated  that  if  16 
cartons  per  1.000  are  infested  (a  1.6 
percent  level  of  infestation),  and 
favorable  conditions  exist  for 
establishment  of  the  pest,  the 
probability  of  an  infestation  occurring  is 
50  percent.  This  transcribing  error  was 
not  discovered  until  we  reviewed  the 
comments  on  our  proposal. 

Not  surprisingly,  the  Wilk  Report's 
criticism  of  our  proposed  inspection 
procedures  focuses  on  the  erroneous 
information  contained  in  the 
"Establishment  Threshold  Levels"  table. 
The  Wilk  Report  states:  ".  .  .  this 
USDA  report  projects  that  such  a  low 
infestation  level — even  less  than  1% — 
has  a  50%  probability  of  leading  to  pest 
establishment  in  the  U.S." 

The  probability  projections  on  which 
this  statement  is  based,  when  corrected 
as  shown  above,  indicate  a  much  lower 
probability  of  Leucoptera  becoming 
established  in  the  United  States:  less 
than  1  percent  for  a  0.5  percent  level  of 
infestation.  A  probability  of  50  percent 
is  projected  only  for  infestation  levels 
that  reach  1.6  percent.  Moreover,  as 
explained  in  the  USDA  document,  these 
projected  probabilities  are  what  might 
be  expected  if  favorable  conditions 
existed  for  establishment  of  the  pest;  in 
other  words,  these  projected 


probabilities  represent  a  worst-case 
scenario.  This  concept  is  discussed  in 
more  detail  later  in  this  supplementary 
information. 

The  Wilk  Report  also  evaluates  the 
chances  of  detecting  various 
hypothetical  infestation  levels  (e.g.,  1 
percent,  2  percent,  etc.)  oi  Leucoptera  if 
we  inspected  2  percent  of  the  cartons  in 
any  lot  of  apples  and  pears  presented 
for  shipment  to  the  United  States.  Using 
a  method  called  binomial 
approximation,  the  report  calculates 
that  a  2-percent  inspection  would  fail  to 
detect  infestations  at  the  1  percent  level 
(10  infested  cartons  per  1,000)  37  percent 
of  the  time.  In  other  words,  a  2-percent 
inspection  would  detect  infestations  at 
the  1  percent  level  with  only  63  percent 
confidence.  Based  on  this  calculation, 
the  Wilk  Report  then  concludes:  "On  a 
statistical  foundation  alone  (not  even 
considering  less  than  perfect 
inspections,  or  unintentionally  biased 
inspections  e.g.,  taking  cases  only  from 
the  top  of  a  truck  or  pallet  load),  current 
inspection  procedures  have  over  a  35% 
probability  ai  not  detecting  1% 
Leucoptera  infestation  levels  in 
incoming  apples." 

The  Wilk  report  then  applies  this 
probability  to  our  erroneous  projection 
of  a  50  percent  probability  of  infestation 
in  the  United  States  if  shipments 
infested  at  a  0.5  percent  level  are 
allowed  to  enter  the  United  States  and 
projects  disaster:  "If  the  USDA  accepts 
the  results  of  its  own  probability 
projections  concerning  the  likelihood  of 
Leucoptera  becoming  established— as 
detailed  in  the  USDA  report  we 
examined — then  there  is  no  possible 
alternative  to  the  conclusion  that  current 
inspection  procedure  is  ineffective  in 
preventing  the  eventual  establishment  of 
this  pest  in  the  United  States  when 
following  the  standard  'inspection' 
strategy  for  imported  European  apples." 

In  fact,  our  proposed  inspection 
procedure  is  not  a  percentage  inspection 
procedure,  2  percent  or  otherwise. 
Rather,  it  is  a  biometrically  designed 
statistical  sampling  procedure  that 
results  in  a  higher  probability  of 
detecting  infestations  than  the  2-percent 
inspection  procedure.  Because  the 
procedure  involves  selection  of  a 
biometrically  designed  statistical 
sample,  it  prevents  the  "unintentionally 
biased  inspections"  mentioned  in  the 
Wilk  Report. 

By  way  of  illustrating  the  differences 
between  the  2-percent  inspection 
procedure  referred  to  in  the  Wilk  report 
and  the  procedure  we  proposed,  a  2- 
percent  inspection  of  a  lot  of  1,000 
cartons  would  involve  examination  of 
only  20  cartons  in  the  lot.  We  estimate 
that  this  type  of  inspection  could  result 


in  detection  of  infestations  at  or  above 
the  14  percent  level  (140  infested  cartons 
per  1,000).  (In  discussing  infestation 
levels,  we  mean  the  percent  of  cartons 
in  the  lot  presented  for  inspection  that 
contain  one  or  more  Leucoptera.)  For  the 
same  sized  lot  of  1,000  cartons,  our 
biometrically  designed  inspection 
procedure  would  involve  inspection  of 
250  cartons,  and  would  lead  to  detection 
of  1  percent  levels  of  infestation  (10 
infested  cartons  per  1,000)  with  close  to 
95  percent  confidence.  This  level  of 
infestation  is  well  below  the  1.6  percent 
level  that  our  corrected  "Establishment 
Level  Threshold"  table  indicates  could 
result  in  a  50  percent  probability  of 
successful  colonization  ol  Leucoptera  in 
the  United  States. 

Note  that  the  preceding  sentence  says 
could  result  in  a  50  percent  probability 
of  successful  colonization.  As  mentioned 
above,  the  probabilities  projected  in  the 
"Establishment  Threshold  Levels"  table 
represent  what  might  be  expected  // 
favorable  conditions  existed  for 
establishment  of  the  pest.  This 
qualification  is  cleariy  stated  in  the 
preamble  to  the  USDA  document.  This 
preamble  states,  in  part,  "In  attempting 
to  establish  the  level  of  infestation  that 
can  be  tolerated  without  significant  risk 
of  successful  establishment  of  a  viable 
population  of  a  pest  species,  it  is 
necessary  to  examine  the  question  in 
terms  of  a  worst  case  context  i.e.,  that  a 
critical  number  of  a  specified  organism 
will  arrive  at  an  ecologically  favorable 
site." 

Many  factors  would  affect  the 
chances  of  a  critical  number  of 
Leucoptera  arriving  at  an  ecologically 
favorable  site.  First,  our  proposed 
inspection  protocol  would  ensure  a  very 
high  probability  that  infested  lots  would 
be  detected  and  rejected.  Although  it  is 
possible  that  very  low  levels  of 
infestation  could  remain  undetected,  it 
is  unlikely  that  these  low  levels  would 
result  in  a  sufficient  number  of  live 
Leucoptera  arriving  at  an  ecologically 
favorable  site  in  the  United  States. 

Once  in  the  United  States,  shipments 
of  European  apples  and  pears  would 
normally  be  broken  down  at  the  port  of 
arrival  into  truckloads  of  no  more  than 
approximately  1,000  cartons  each.  Each 
truckload  would  then  be  moved  directly 
to  a  market,  or  to  a  warehouse  for 
subsequent  delivery  to  a  market,  and 
from  there  to  consumers.  Any  infested 
fruit  in  the  shipment  would,  therefore, 
be  dispersed,  decreasing  the  potential 
number  o[  Leucoptera  in  any  one  place. 
As  explained  in  more  detail  below,  the 
smaller  the  number  of  Leucoptera,  the 
poorer  the  chances  of  colonization. 
The  distribution  chain  also  would 
reduce  opportunities  for  any  Leucoptera 


that  might  be  present  on  the  apples  or 
pears  to  come  into  contact  with  a  host 
plant,  without  which  Leucoptera  cannot 
colonize.  Any  Leucoptera  that  might  be 
present  on  the  apples  or  pears  would 
normally  be  in  the  pupal  (cocoon)  stage, 
since  that  is  the  life  stage  that  attaches 
to  fruit.  Therefore,  European  apples  and 
pears  would  come  into  contact  with  host 
plants  only  if  consumers  placed  the  fruit 
in  a  field  or  orchard  where  host  plants 
existed,  or  if  fruit  being  trucked  to 
market  were  deposited  in  a  field  or 
orchard  where  host  plants  existed. 
Although  it  is  possible  that  some 
consumers  might  toss  a  European  apple 
or  pear  into  such  an  orchard  or  field, 
very  little  of  this  fruit  is  likely  to  be 
disposed  of  this  way.  Any  fruit  that 
might  be  disposed  of  in  this  manner 
would  probably  not  be  carrying  enough 
live  Leucoptera  to  cause  an  infestation. 
Other  factors  also  would  greatly  reduce 
the  likelihood  of  European  apples  or 
pears  causing  an  infestation  of 
Leucoptera.  (The  chances  of  a  small 
number  of  Leucoptera  colonizing 
successfully  are  discussed  in  more  detail 
below.)  It  is  also  possible  that  a  truck 
carrying  the  fruit  to  market  could  be 
involved  in  an  accident,  but  the 
likelihood  is  low.  The  likelihood  is  lower 
still  that  the  accident  would  occur  near 
host  plants,  that  the  accident  would 
cause  the  fruit  to  be  spilled  from  the 
truck,  and  that  the  spilled  fruit  would  be 
abandoned. 

Nonetheless,  even  a  truckload  of  fruit 
abandoned  near  host  plants  would  not 
present  a  significant  risk  of  causing  an 
infestation.  Based  on  our  proposed 
inspection  protocol  (discussed  in  more 
detail  later),  we  estimate  that  fewer 
than  10  cartons  per  1,000  that  cleared 
inspection  procedures  would  contain 
any  Leucoptera.  As  already  mentioned, 
any  Leucoptera  that  might  be  present 
would  be  in  the  pupal  stage.  However, 
the  presence  of  cocoons  would  not 
necessarily  indicate  live  Leucoptera 
pupae.  We  know,  for  example,  that 
French  growers  apply  chemical 
treatments  in  their  orchards  if  needed 
for  insect  pests.  Some  Leucoptera  larvae 
treated  in  this  manner  would  suffer  from 
acute  toxicity  and  die  immediately. 
Others  would  not  survive  to  reproduce. 
For  example,  the  larvae  might  pupate 
but  die  before  the  adults  could  emerge 
from  the  cocoon.  Parasitism  of 
Leucoptera  also  has  been  recorded  at 
from  10  to  90  percent,  and  this  would  kill 
some  pupae.  Some  Leucoptera  also 
would  die  from  natural  causes,  such  as 
insufficient  nutrition  or  physical  defects, 
and  others  would  have  been  injured 
during  picking,  hauling,  packing,  and 
inspection  of  the  fruit. 
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The  continued  survival  of  any 
remaining  pupae  also  would  not  be 
assured.  For  example,  pupae  arriving  in 
the  fall  in  cooler  areas  of  the  United 
States  would  have  to  overwinter. 
Normal  pupal  mortality  under  winter 
conditions  alone  would  minimize  the 
possibility  that  enough  Leucoptera 
would  survive  to  start  a  colony.  Other 
factors,  such  as  animals  eating  the 
abandoned  fruit,  would  affect  the  pupae 
in  any  geographical  area,  and  would 
also  reduce  the  number  ol  Leucoptera 
likely  to  survive. 

Moths  that  emerge  firom  their  cocoons 
would  be  able  to  reproduce  only  if  all  of 
the  following  conditions  are  met:  (1)  The 
emergent  moths  must  include  both  males 
and  females:  (2)  they  must  be  healthy 
and  fertile;  (3)  they  must  find  each  other 
and  mate  within  a  certain  amount  of 
time  (mating  occurs  within  50  to  60 
hours  after  the  moths  emerge,  and  the 
moths  themselves  do  not  live  long— -5 
days  for  males  and  8-10  days  for 
females:  distance  of  the  moths  from 
each  other  also  would  be  a  factor  in 
their  mating  success,  since  adult  moths 
can  fly  only  4-5  meters):  and  (4)  the 
mated  females  must  find  a  suitable  host 
plant  on  which  to  lay  their  eggs.  Female 
moths  lay  their  eggs  on  leaves  of  host 
plants,  and  the  leaves  serve  as  the  food 
source  for  any  resulting  larvae.  If  the 
females  cannot  reach  a  suitable  host 
plant,  or  if  leaves  on  a  host  plant  are 
unavailable — for  example,  because  of 
mining  by  some  other  insect  or  because 
they  are  senescent — then  the  eggs  or 
larvae  will  not  develop  further. 
Development  of  eggs  and  larvae  also 
require  temperatures  of  27-28  *  C  over  a 
period  of  about  3  weeks.  If  even  one  part 
of  this  reproduction  process  were 
unsuccessful,  the  Leucoptera  could  not 
colonize. 

We  therefore  believe  that,  given  our 
inspection  protocol,  the  likelihood  of 
sufficient  numbers  of  live  Leucoptera 
arriving  at  an  ecologically  favorable  site 
it  so  low  as  to  make  the  risk  of  their 
establishment  negligible. 

Most  of  the  commenters  who  cited  the 
Wilk  report  as  evidence  that  our 
proposed  inspection  procedures  were 
"inadequate"  also  stated  that  this 
"inadequacy"  was  "verified  and 
strengthened  by  Dr.  Harrison  Stubbs 
and  Dr.  Stanley  Hoyt."  Drs.  Stubbs  and 
Hoyt  commented  separately  on  the 
proposed  rule.  Dr.  Stubbs,  who 
identified  himself  as  a  biostatistical 
consultant,  provided  a  statistical 
analysis  of  our  protocol  for  inspecting 
European  apples  and  pears.  Dr.  Hoyt, 
who  identified  himself  as  an 
entomologist  at  Washington  State 
University's  Tree  Fruit  Research  Center. 


based  his  comments  on  the  conclusions  - 
in  the  Wilk  report  and  the  Stubbs  letter. 

Dr.  Stubbs'  letter  includes  the 
calculations  in  the  Wilk  report 
concerning  the  chances  of  detecting 
various  hypothetical  infestation  levels 
(e.g.,  1  percent,  2  percent,  etc.)  of 
Leucoptera  if  2  percent  of  the  cartons 
presented  for  exportation  to  the  United 
States  were  inspected.  As  we  stated 
earlier,  our  inspection  protocol  is  not  a 
2-percent  sampling  procedure. 

Dr.  Stubbs  also  evaluates  the 
probabilities  of  detecting  various 
hypothetical  infestation  levels  with  our 
proposed  inspection  protocol.  He  makes 
the  following  assumptions:  (1)  250  bins 
sampled:  (2)  an  equal  probability  of 
infestation  for  each  bin:  (3)  various 
infestation  levels.  He  then  projects 
"probabilities  of  no  detection"  for  the 
following  "infestation  rates": 
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Dr.  Stubbs  then  concludes:  "The 
results  indicate  that  the  pear  leaf  blister 
moth  has  an  unacceptably  high 
probability  of  escaping  detection  under 
the  proposed  inspection  procedures." 

Dr.  Stubbs  chart,  above,  apparently  is 
based  on  inspection  of  250  cartons  (not 
bins,  as  stated  by  Dr.  Stubbs)  in  a  lot  of 
100,000  cartons.  Although  it  is  possible 
that  lots  this  large  would  be  presented 
for  inspection,  most  lots  probably  would 
be  between  12,000  and  15,000  cartons. 
Nevertheless,  even  for  lots  of  100,000, 
Dr.  Stubbs'  chart  shows  that  our 
proposed  inspection  protocol  would 
detect  infestations  at  the  1.0  percent 
level  (10  infested  cartons  per  1,000)  with 
92  percent  confidence.  As  we  have 
already  discussed,  infestations  at  levels 
low  enough  to  miss  detection  would  not 
lead  to  a  significant  risk  of  Leucoptera 
becoming  established  in  the  United 
States. 

After  reviewing  Dr.  Stubbs'  analysis, 
however,  we  have  decided  to  increase 
the  number  of  cartons  we  will  examine 
in  each  lot  presented  for  inspection 
(called  an  "inspection  unit"  in  the 
proposal  and  final  rule)  from  250  to  300. 
Although  we  believe  inspection  of  250 
cartons  is  more  than  adequte  for  most 
lots  that  would  be  presented  for 
inspection,  300  cartons  would  provide 
additional  security  for  very  large  lots. 


Examination  of  a  biometrically  designed 
statistical  sample  of  300  cartons  drawn 
from  each  inspectional  unit  will  result  in 
detection  of  infestations  at  the  1.0 
percent  level  (10  infested  cartons  per 
1.000)  with  better  than  95  percent 
confidence,  even  for  lots  as  large  as 
100,000  cartons. 

Dr.  Hoyt  states:  "(The  Wilk  report  and 
the  Stubbs  letter]  raise  a  valid  concern 
as  to  whether  the  inspection  procedure 
can  prevent  the  entry  and  establishment 
oi  Leucoptera  sciteHa  in  the  United 
States.  I  am  an  entomologist  rather  than 
a  statistician  so  I  feel  compelled  to 
accept  the  analyses  presented. 
Assuming  the  evaluation  of  the 
inspection  levels  and  infestation  levels 
is  correct,  the  question  which  arises  is 
whether  the  goal  is  to  prevent 
establishment  of  the  species  in  the 
United  States.  If  this  is  the  goal,  it  seems 
clear  that  other  methods  (treatment, 
quarantine)  are  essential  to  protect  the 
American  fruit  industry."  Dr.  Hoyt  also 
states  that  procedures  used  should 
ensure  that  Leucoptera  is  "prevented 
from  establishing  in  the  U.S.,  not  just 
reduce  the  likelihood  of  establishment." 
As  Dr.  Hoyt  points  out,  his  comments 
are  based  on  the  assumption  that  the 
Wilk  and  Stubbs  evaluations  of 
inspections  and  infestation  levels  are 
correct.  We  have  already  explained  that 
they  are  not,  and  that  our  inspection 
protocol,  especially  as  we  have 
strengthened  it.  will  result  in  a  negligible 
risk  of  Leucoptera  becoming  established 
in  the  United  States.  Dr.  Hoyt's  comment 
that  other  methods,  such  as  treatment  or 
quarantine,  should  be  required  to 
prevent  the  introduction  of  Leucoptera 
are  discussed  below,  since  similar 
comments  were  made  by  others. 

Two  commenters,  including  Dr.  Hoyt, 
objected  to  our  relying  on  an  inspection 
protocol  and  recommended  that  we 
require  treatment  or  quarantine  of 
European  apples  and  pears.  Three  other 
commenters  maintained  that  we  should 
institute  some  type  of  treatment  of 
fiimigation  process.  And  another  four 
commenters  specified  that  the  proposed 
inspection  protocol  should  be  replaced 
with  a  requirement  that  the  apples  and 
pears  be  treated  by  fumigation.  No 
changes  have  been  made  based  on  these 
comments. 

If.  by  '"quarantine,"  the  commenters 
mean  a  total  ban  on  shipments  of 
European  apples  and  pears  to  the  United 
States,  we  have  already  shown  that  this 
extreme  measure  is  not  necessary. 
Prohibition  of  the  fruit  would  only  be 
indicated  if  we  had  no  way  of  ensuring 
that  the  fruit  would  present  an 
insignificant  risk  of  introducing  insect 
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pests.  Our  inspection  protocol  will 
ensure  that  this  risk  is  negligible. 

If.  by  "quarantine,"  the  commenters 
mean  holding  the  fruit  temporarily  to  see 
if  insects  emerge,  then  quarantine  is 
neither  practicable  nor  necessary. 
Holding  the  fruit  at  temperatures  warm 
enough  for  Leucoptera  pupae  to  develop 
would  encourage  spoilage  of  the  fruit; 
holding  the  fruit  under  refrigeration 
would  prolong  the  inactive  stage  of  the 
insect  and  reveal  nothing. 

Treatments,  including  fumigation,  are 
generally  ineffective  against  the  pupal 
stage  of  Leucoptera.  which,  as  we  have 
explained,  is  the  life  stage  of  the  insect 
that  could  be  attached  to  the  apples  or 
pears.  Therefore,  little  would  be  gained 
by  requiring  treatment  in  addition  to  our 
protocol,  and  much  could  be  lost  if  our 
inspection  protocol  were  replaced  by  a 
requirement  that  the  apples  and  pears 
be  fumigated. 

Again,  European  apples  and  pears 
imported  in  accordance  with  our 
protocol  will  present  a  negligible  risk  of 
introducing  Leucoptera.  Under  these 
circumstances,  additional  treatments, 
including  quarantine  or  fumigation,  are 
unnecessary. 

Two  commenters  who  supported  our 
proposed  rule  requested  a  change  to  a 
proposed  packing  shed  procedure. 
Under  §  319.56-2r(c)(3)(iii),  if  any  apples 
or  pears  inspected  at  a  packing  shed  are 
found  to  contain  any  live  Leucoptera, 
the  entire  grower  lot  must  be  rejected 
for  shipment  to  the  United  States. 
However,  if  any  insect  pest  is  found  for 
which  a  treatment  authorized  in  the 
Plant  Protection  and  Quarantine 
Treatment  Manual  (PPQ  Treatment 
Manual)  is  available,  the  apples  or  pears 
would  remain  eligible  for  shipment  to 
the  United  States  only  if  the  entire 
grower  lot  is  treated  for  the  pest  under 
the  supervision  of  a  Plant  Protection  and 
Quarantine  (PPQ)  inspector.  TTie 
commenters  asked  that  "an  official  of 
the  plant  protection  service  of  the 
exporting  country"  be  responsible  for 
supervising  any  treatment  of  the  apples 
or  pears  in  the  packing  shed.  No 
changes  have  been  made  based  on  these 
comments. 

It  is  our  policy  to  require  a  PPQ 
inspector  to  supervise  treatments  when 
the  treatments  are  a  condition  of 
importation.  This  is  necessary  to  ensure 
that  the  treated  fruit  meets  our 
standards  for  importation.  The 
requirement  is  contained  in  §  319.56- 
2(e).  which  provides,  among  other 
things,  that  fruits  or  vegetables  may  be 
imported  if  "they  have  been  treated,  or 
are  to  be  treated,  in  accordance  with 
such  conditions  and  procedure  as  may 
be  prescribed  by  the  Deputy 
Administrator  of  the  Plant  Protection 


and  Quarantine  Programs,  under  the 
supervision  of  a  plant  quarantine 
inspector  of  the  said  Department." 

Nine  commenters  raised  objections  to 
the  proposed  rule  because  of  past 
problems  associated  with  preclearance 
of  apples  and  pears  from  France.  Those 
commenters  who  cited  specific  problems 
referred  to  the  failure  of  the  French  fruit 
industry  to  comply  with  preclearance 
procedures  for  the  1986  crop,  which 
resulted  in  the  United  States  imposing  a 
temporary  embargo  on  shipments  of 
apples  or  pears  from  France.  No  changes 
have  been  made  based  on  these 
comments. 

We  have  in  the  past  rejected 
shipments  of  French  apples  and  pears 
because  oi  Leucoptera  and  other  insect 
pests.  In  1986,  we  terminated  a 
preclearance  program  with  the  French 
fruit  industry  because  too  many  lots 
presented  for  inspection  had  to  be 
rejected  because  of  insect  pests, 
including  Leucoptera,  and  because  we 
found  evidence  that  a  previously 
rejected  lot  was  presented  for  inspection 
a  second  time,  in  violation  of 
preclearance  procedures. 

Our  termination  of  the  preclearance 
program  for  French  apples  and  pears  in 
1986  sent  a  clear  message  that  (1)  we 
expect  fruit  presented  for  shipment  to 
the  United  States  to  meet  our  standards 
for  importation;  and  (2)  we  will  not 
tolerate  violations  of  our  protocol. 

To  avoid  a  repetition  of  the  problems 
we  encountered  in  1986.  we  have 
clarified  the  rule  to  stiputlate  that 
European  apples  and  pears  may  be 
imported  during  a  given  shipping  season 
only  if  certain  conditions  are  met  in  the 
exporting  country  for  that  shipping 
season.  Moreover,  we  have  added  a 
statement  that  failure  to  comply  with 
these  conditions  may  be  cause  for 
terminating  the  preclearance  program  by 
the  Administrator.  These  conditions  will 
reduce  the  likelihood  that  any  apples  or 
pears  presented  for  shipment  to  the 
United  States  will  contain  any  insect 
pests,  including  Leucoptera.  "They 
include,  but  are  not  limited  to,  (1) 
surveying  orchards  for  evidence  of  any 
leaf  mines  that  suggest  the  presence  of 
Leucoptera;  (2)  rejecting  fruit  from  any 
orchard  where  there  are  leaf  mines 
suggesting  the  presence  of  Leucoptera; 
(3)  monitoring  application  of  pesticides 
in  orchards,  when  pesticides  are 
required  by  ouf  regulations;  and  (4) 
inspecting  a  certain  amount  of  fruit  from 
each  grower  lot  in  packing  sheds.  The 
rule  also  prohibits  any  apples  or  pears 
rejected  for  shipment  to  the  United 
States  ft^om  being  presented  for 
shipment  a  second  time. 

Our  rule  also  provides  that  if 
inspections  at  the  packing  shed  reveal 


any  live  larva  or  pupa  of  Leucoptera. 
then  the  entire  grower  lot  must  be 
rejected  for  shipment  to  the  United 
States  and  the  plant  protection  service 
must  reject  for  shipment  any  additional 
fruit  from  the  producing  orchard  for  the 
remainder  of  that  shipping  season.  If 
any  other  insect  pests  referred  to  in  the 
rule  are  found  in  a  grower  lot  at  a 
packing  shed,  and  a  treatment 
authorized  in  the  PPQ  Treatment 
Manual  is  available,  the  fruit  will 
remain  eligible  for  shipment  to  the 
United  States  only  if  the  entire  grower 
lot  is  treated  under  the  supervision  a 
PPQ  inspector.  However,  if  the  entire 
grower  lot  is  not  treated  in  this  manner, 
or  if  a  pest  is  found  which  no  authorized 
treatment  is  available,  the  entire  grower 
lot  must  be  rejected  for  shipment  to  the 
United  States. 

Under  the  terms  for  preclearance 
inspections,  if  PPQ  inspectors  find  any 
live  larva  or  pupa  of  Leucoptera.  the 
inspection  unit  (lot  presented  for 
inspection)  must  be  rejected  for 
shipment  to  the  United  States.  The 
inspectors  also  will  reject  any  additional 
fruit  from  the  producing  orchard  for  the 
remainder  of  the  shipping  season. 
Furthermore,  if  inspectors  reject  any 
three  inspection  units  in  a  single  season 
because  of  Leucoptera  on  fruit 
processed  by  a  single  packing  shed,  no 
additional  fruit  from  that  pad(ing  shed 
will  be  accepted  for  shipment  to  the 
United  States  for  the  remainder  of  that 
shipping  season.  In  the  case  of  other 
insect  pests  referred  to  in  the  rule,  if  a 
treatment  authorized  in  the  PPQ 
Treatment  Manual  is  available,  the  fruit 
will  remain  eligible  for  shipment  to  the 
United  States  only  if  the  entire 
inspection  unit  is  treated  under  the 
supervision  of  a  PPQ  inspector. 
However,  if  the  entire  inspection  unit  is 
not  treated  in  this  manner,  or  if  a  pest  is 
found  for  which  no  authorized  treatment 
is  available,  the  entire  inspection  unit 
must  be  rejected  for  shipment  to  the 
United  States. 

The  rule  also  contains  provisions  for 
terminating  a  preclearance  program 
with  a  country  if  PPQ  inspectors 
repeatedly  have  to  reject  inspection 
units  because  of  insect  pests.  The 
conditions  under  which  we  would 
terminate  a  preclearance  program 
because  of  repeated  findings  of 
Leucoptera  are  contained  in  §  319.56- 
2r(e)(l);  the  conditions  under  which  we 
would  terminate  a  preclearance  program 
because  of  repeated  findings  of  other 
pests  are  contained  in  §  319.56-2r(e)(2). 

With  these  penalties,  which  include 
termination  of  the  preclearance  program 
if  necessary,  we  believe  that  both  the 
fruit  industries  and  plant  protection 
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services  of  any  exporting  country  will  be 
highly  motivated  to  comply  with  the 
requirements  in  our  rule. 

Two  commenters  maintained  that 
France  and  other  European  countries 
have  had  problems  controlling 
Leucoptera  and  expressed  concern 
about  the  difficulties  and  costs  that 
growers  in  the  United  States  could  face 
if  the  pest  became  established  here. 
Four  commenters  asserted  that  we 
should  not  adopt  the  proposed  rule  until 
an  effective  treatment  or  eradication 
program  is  developed  for  Leucoptera. 
No  changes  have  been  made  based  on 
these  comments.  | 

In  France  and  other  European     | 
countries  where  Leucoptera  is  fairly 
widespread,  an  eradication  program  is 
not  practicable.  The  insect  is  controlled, 
however,  by  both  pesticides  and 
naturally  occuring  parasities.  In  the 
United  States,  any  introduction  of 
Leucoptera  would  be  taken  very 
seriously,  and  PPQ  would  take 
immediate  action  to  contain  and  destroy 
the  pest.  Although  a  specific  action  plan 
has  not  been  prepared,  many  of  the  tools 
that  could  be  used,  such  as  our 
Preparedness  for  Emergency  Pest  Action 
cadre  (a  team  of  specialists),  are  already 
in  place  in  case  of  any  plant  pest 
emergency.  A  specific  action  plan  for 
Leucoptera  could  be  assembled  quickly 
based  on  available  knowledge  of  the 
insect  including  European  data  and 
experiences  on  the  biology  of  the  insect 
and  procedures  for  survey  and  control. 
We  also  would  look  to  ongoing  research, 
such  as  on  the  development  of 
pheromones,  for  new  approaches.  Once 
again,  however,  we  must  emphasize  that 
the  risk  of  Leucoptera  becoming 
established  in  the  United  States  because 
of  European  apples  or  pears  imported 
under  our  rule  is  extremely  low. 
Therefore,  we  do  not  anticipate  that 
growers  in  the  United  States  will  be 
confronted  with  costs  or  other  burdens 
related  to  controlling  Leucoptera. 

One  commenter  questioned  the  level 
of  protection  offered  by  our  inspection 
protocol,  stating:  "Rather  than  meeting 
the  generally  accepted  standard  of 
Probit-9,  the  protocol  would  provide  at 
best  a  95%  level  of  confidence  that  the 
U.S.  would  not  be  exposed  to  infestation 
of  the  pear  leaf  blister  moth."  No 
changes  have  been  made  based  on  this 
comment. 

Probit-9  is  a  generally  accepted 
standard  for  effectiveness  of  treatments, 
such  as  cold  treatment  or  fumigation.  It 
is  a  statistical  statement  of  the  level  of 
control  the  treatments  provide,  and  is 
based  on  experiments  confirming  the 
level  of  treatment  required  to  kill  a 
particular  pest  However,  Probit-9  is  not 
the  standard  for  inspection  protocols. 


The  commenter  also  has  misstated 
what  the  "95%  confidence  level" 
indicates.  Our  inspection  protocol  will 
ensure  detection  of  infestations  at  the  1 
percent  level  (10  infested  cartons  per 
1,000]  with  95  percent  confidence.  For 
reasons  we  discussed  earlier, 
infestations  at  levels  low  enough  to  miss 
detection  would  present  a  negligible  risk 
of  Leucoptera  becoming  estabUshed  in 
the  United  States. 

Two  commenters  asserted  that  our 
rule  should  include  precautions  to 
assure  protection  from  plant  diseases. 
They  specifically  mentioned  the 
following  three  plant  pathogens  that  do 
not  occur  in  the  United  States:  Monilinia 
fructigena,  Ascochyta  pinna,  and 
Phacidiophsia  malotvm.  No  changes 
have  been  made  based  on  these 
comments. 

Of  the  three  plant  pathogens  specified 
by  the  commenters,  Ascochyta  pinna 
and  Phacidiophsia  malonim  are  mainly 
foliage  pathogens.  They  are  not  known 
to  attack  fruit.  Monilinia  fructigena  is  a 
browm  rot  of  fruit.  It  is  easily  observable 
on  fruit  when  present  and.  therefore, 
would  lower  the  value  of  any  fruit  sent 
to  market  Therefore,  most  apples  or 
pears  with  the  disease  never  leave  the 
orchard,  and  any  that  are  missed  at  that 
stage  are  culled  out  during  normal 
padcing  shed  operations.  PPQ  inspectors 
also  look  for  evidence  of  diseases  on 
plant  products  presented  for 
importation,  and  would  reject  any 
European  apples  or  pears  that  showed 
symptoms  of  Monilinia  fructigena. 

We  do  not  refer  to  plant  diseases  in 
our  rule  because  the  rule  is  part  of  a 
quarantine  that  applies  specifically  to 
insect  pests.  Other  regulations  prohibit 
or  restrict  the  importation  of  various 
plant  products  because  of  certain  other 
pests  and  diseases.  In  addition,  section 
105  of  the  Federal  Plant  Pest  Act  (7 
U.S.C.  150ee)  provides,  among  other 
things,  that  the  Secretary  of  Agriculture 
may  take  emergency  measures  to 
prevent  the  dissemination  of  any  plant 
pest,  including  pathogens,  that  are  new 
to  or  not  widely  distributed  in  the 
United  States. 

Two  commenters  asserted  that  our 
preclearance  protocol  is  unworkable 
because  the  number  of  countries 
covered  would  stretch  PPQ's  manpower 
and  budgetary  resources  beyond  its 
capability.  No  changes  have  been  made 
based  on  these  comments. 

First  of  all,  the  rule  provides  that 
European  apples  and  pears  will  be 
eligible  for  preclearance  inspection  in 
the  exporting  country  only  if  the 
national  plant  protection  service  of  that 
country  has  entered  into  a  trust  fund 
agreement  with  PPQ  for  that  shipping 
season.  This  agreement  requires  the 


plant  protection  service  to  pay  in 
advance  all  costs  that  PPQ  estimates  it 
will  incur  in  providing  the  preclearance 
inspections.  These  costs  will  include 
administrative  expenses  incurred  in 
conducting  the  inspections;  all  salaries 
(including  overtime  and  the  federal 
share  of  employee  benefits);  travel 
expenses  (including  per  diem  expenses): 
and  all  other  incidental  expenses 
incurred  by  the  inspectors  in  performing 
these  services.  Therefore,  performing 
preclearance  inspections  will  not  be  a 
financial  burden  on  PPQ. 

With  regard  to  available  manpower, 
inspectors  would  be  required  whether 
we  inspect  the  fruit  in  the  exporting 
country  or  in  the  United  States.  In  fact, 
preclearance  may  be  a  more  efficient 
use  of  manpower  than  inspection  in  the 
United  States.  The  latter,  which 
§  319.5fr-2r(h)  of  our  rule  allows  for 
under  certain  circumstances,  places 
additional  responsibilities  on  inspectors 
and.  therefore,  may  require  more 
inspectors  than  preclearance  in  the 
exporting  country.  These  additional 
responsibilities  include  (1)  ensuring  that 
each  pallet  of  apples  or  pears  is 
completely  enclosed  in  plastic,  before  it 
is  offloaded,  to  prevent  the  escape  of 
insects;  and  (2)  supervising  the 
offloading  of  the  entire  shipment  of 
apples  or  pears  and  the  movement  of  the 
shipment  to  an  enclosed  warehouse. 

Also,  if  multiple  European  countries 
did  enter  into  agreements  with  PPQ  for 
preclearance  of  apple  or  pears, 
inspectors  could  travel  from  one  country 
to  the  next  to  perform  the  work.  The 
countries  eligible  for  this  program  are  all 
reasonably  close  to  one  another,  and  all 
the  fruit  would  not  be  ready  for 
inspection  at  the  exact  same  time.  In 
any  event  the  availability  of  inspectors 
is  one  of  the  factors  PPQ  would  consider 
before  entering  into  any  agreement  for 
preclearance  of  European  apples  and 
pears.  If,  for  any  reason.  PPQ 
anticipated  that  sufficient  inspectors 
would  not  be  available,  it  would  not 
enter  into  the  agreement. 

Two  commenters  requested  that  an 
APHIS  official  sign  every  phytosanitary 
certificate  accompanying  the  apples  or 
pears.  No  changes  have  been  made 
based  on  these  comments. 

Phytosanitary  certificates  are 
internationally  recognized  documents 
issued  by  most  exporting  countries  of 
the  world  to  certify  that  officials  of  the 
exporting  country  have  inspected  the 
commodity  to  be  shipped  and  believe  it 
to  be  free  of  injurious  plant  pests  and 
diseases.  Under  the  Plant  Quarantine 
Act  (7  U.S.C  151  et  seq.).  this  certificate 
must  be  "from  the  proper  official  of  the 
country  from  which  the  importation  is 


Federal  Register  /  Vol.  52.  No.  233  /  Friday.  D>;cember  4,  1987  /  Rules  and  Regulations         46057 


made."  This  requirement  places  the 
burden  of  providing  acceptable  exports 
on  officials  of  an  exporting  country. 
Therefore,  APHIS  officials  cannot  sign  a 
phytosanitary  certificate  for  any  foreign 
commodity,  including  apples  or  pears 
from  Europe. 

In  any  case,  an  APHIS  signature  on 
these  certificates  is  unnecessary 
because  we  will  not  rely  on 
phytosanitary  certificates  to  ensure  that 
any  apples  or  pears  qualify  for 
importation.  Our  rule  provides  that 
acceptance  or  rejection  of  any  shipment 
of  apples  or  pears  must  be  based  on 
PPQ  inspection  of  the  fruit.  Apples  or 
pears  that  pass  our  preclearance 
inspection  will  be  accompanlied  to  the 
United  States  by  a  PPQ  Form  203. 
"Foreign  Site  Certificate  of 
Preclearance,"  and  this  form  is  signed 
by  an  APHIS  official. 

One  commenter  suggested  that  we 
require  "mandatory  APHIS  involvement 
in  orchard  selection  and  inspection  of 
packing  sheds."  No  changes  have  been 
made  based  on  this  comment 

We  believe  that  orchard  selecUon  and 
packing  shed  inspections  are  properly 
the  responsibility  of  the  national  plant 
protection  service  and  the  fruit  industry 
of  an  exporting  country,  and  that  our 
role  should  be  one  of  oversight  and 
review.  Orchard  selection  and  packing 
shed  inspections  are  for  the  purpose  of 
ensuring  that  apples  and  pears 
presented  for  PPQ  inspection  are  of  a 
phytosantary  quality  that  will  make  our 
preclearance  program  operationally 
practical.  The  PPQ  inspecfion.  however, 
is  the  point  at  which  the  apples  or  pears 
are  determined  to  be  admissable  into 
the  United  States.  To  reiterate  a  point 
we  made  earlier,  our  rule  does  contain 
strong  incentives  for  the  national  plant 
protection  service  and  the  fruit  industry 
of  an  exporting  country  to  comply  with 
our  protocol  for  orchard  selection  and 
packing  shed  inspecfions.  Rejecfions  of 
apples  or  pears  because  of  Leucoptera 
will  result  in  rejection  of  any  additional 
fruit  from  the  producing  orchard  and 
may  result  in  rejection  of  additional  fruit 
from  the  packing  shed  that  processed 
the  infested  fruit  Finally,  if  the  rejecHon 
rate  of  apples  or  pears  because  of 
Leucoptera  or  other  insect  pests  exceeds 
the  levels  specified  in  §  319.56-2r(h)  of 
our  rule,  the  preclearance  program  will 
be  terminated. 

Two  commenters  asserted  that  we 
should  require  labeling  and  lot  stamping 
of  each  carton  of  apples  or  pears 
presented  for  shipment  to  the  United 
States.  No  changes  have  been  made 
based  on  these  comments. 

The  rule  requires  each  carton  of 
apples  or  pears  presented  for  inspection 
to  be  identified  with  the  packing  shed 


where  they  were  processed,  as  well  as 
with  the  producing  orchard.  This 
identification  requirement  is  sufficient  to 
enable  PPQ  to  trace  the  ftniit  should  it  be 
found  infested. 

The  commenters  apparently  wish 
each  carton  to  be  stamped  in  a  manner 
that  would  idenfify  it  with  the  lot  in 
which  it  is  presented  for  preclearance 
inspection  ("inspection  units"). 
Inspection  units  consist  of  a  minimum  of 
6,000  cartons,  usually  from  more  than 
one  packing  shed.  The  particular  cartons 
that  make  up  an  inspection  unit  are 
selected  after  the  cartons  arrive  at  the 
location  where  PPQ  inspection  will  take 
place.  This  is  usually  the  point  from 
which  qualified  inspection  units  will  be 
shipped  to  the  United  States.  Because 
each  inspection  unit  consists  of  a 
minimum  of  6,000  cartons,  it  is  not 
operationally  practical  for  each  carton 
to  be  stamped  at  the  time  of  inspection 
in  a  manner  that  would  identify  it  with 
its  inspection  unit.  Furthermore,  because 
each  inspection  unit  usually  includes 
cartons  from  more  than  one  packing 
shed,  cartons  cannot  be  identified  by 
inspection  unit  at  the  packing  shed. 

PPQ's  system  for  selecting  inspection 
lots  and  for  controlling  their  disposition 
(passed  or  rejected)  after  inspection 
involves  documentation  of  which 
cartons  are  in  each  lot  physical 
segregation  of  those  cartons  from  others, 
and  on-site  monitoring.  We  consider  this 
system  to  be  acceptable  for  purposes  of 
preventing  the  introduction  of 
unapproved  products  and  for  preventing 
the  reintroduction  of  previously  rejected 
products.  Violations  of  preclearance 
procedures  would  be  cause  for 
terminating  the  preclearance  program. 

One  commenter  suggested  mandatory 
reinspection  of  European  apples  and 
pears  upon  the  arrival  of  the  fruit  in  the 
United  States  and  spot  checks  of  the 
fruit  at  ports  of  arrival  after  the  first 
year.  No  changes  have  been  made  based 
on  this  comment. 

Because  preclearance  inspections  are 
performed  by  PPQ  inspectors,  we  do  not 
believe  it  is  necessary  to  require 
mandatory  reinspection  or  spot  checks 
of  the  apples  or  pears.  However, 
inspectors  on  duty  at  ports  of  arrival  are 
responsible  for  checking  each  shipment 
that  arrives  in  the  United  States  to 
ensure  that  the  accompanying 
paperwork  is  in  order  and  that  the 
product  presented  for  importation 
appears  to  be  the  product  identified  in 
the  paperwork.  If  they  find  any  evidence 
of  misrepresentation  or  adulteration  of 
the  product,  they  have  the  right  and  the 
obligation  to  inspect  the  product  to 
determine  whether  it  meets  our 
requirements  for  importation. 


Miscellaneous 

Our  proposed  rule  required  the  plant 
protection  service  of  an  exporting 
country  to  enter  into  a  cooperative 
agreement  with  PPQ.  This  cooperative 
agreement  required  the  plant  protection 
service  to  agree  that  certain  conditions 
for  importation  of  apples  and  pears 
would  be  met  before  the  fruit  was 
presented  for  shipment  to  the  United 
States.  These  conditions,  set  forth  in 
S  319.56-2r(c),  concern  procedures 
related  to  orchard  selection  and  packing 
shed  inspections.  Upon  further 
corfideration,  we  have  determined  that 
a  cooperative  agreement  is  not 
necessary  to  ensure  these  conditions  are 
met.  If  the  required  conditions  are  not 
met,  the  preclearance  program  in  a 
country  may  be  terminated  by  the 
Administrator. 

We  have  replaced  the  term  "Deputy 
Administrator"  wherever  it  appeared  in 
the  proposal  with  the  term 
"Administrator"  to  reflect  internal 
agency  policy  and  have  made  minor, 
editorial  changes  for  clarity. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Based  on  interest  expressed  in 
importing  apples  fit)m  Europe,  we 
anticipate  that  approximately  15  million 
pounds  of  apples  will  be  imported  from 
France  during  fiscal  year  1988.  We 
expect  no  apples  from  other  countries 
covered  by  this  rule  and  no  pears.  Apple 
production  in  the  United  States  is 
estimated  at  approximately  8  billion 
pounds  per  year.  Although  there  are 
probably  many  small  business  entities 
in  the  United  States  that  grow,  pack,  or 
sell  apples,  we  do  not  believe  this  rule 
will  have  a  significant  economic  impact 
on  them  because  the  volume  of  French 
apples  expected  to  be  imported  is 
relatively  low  and  the  French  apples 
would  compete  equally  in  the  market 
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place  with  U.S.-produced  apples.  We 
believe  that  importers  of  French  apples 
also  import  a  variety  of  other  fruits  and 
vegetables  and  that  importations  of  the 
French  apples  would  constitute  a  small 
portion  of  their  total  importations. 
Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372  | 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  {See  7  CFR  Part  3015,  Subpart 
V.) 


UMI 


Paperwoik  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  I 

Effective  Date 

The  Administrator.  Animal  and  Plant 
Health  Inspection  Service,  has 
determined  that  this  rulemaking 
proceeding  should  be  expedited  by 
making  it  effective  upon  signature. 
Importers  in  the  United  States  have 
expressed  interest  in  importing  apples 
from  France  this  season,  and  the 
shipping  season  for  those  apples  has 
already  beguiL  Meanwhile,  exporters  in 
France  must  quickly  determine  where 
their  fruit  will  be  marketed.  Delaying  the 
effective  date  of  this  rule  could  cause 
substantial  economic  losses  for 
importers.  I 

List  of  Subjects  in  7  CFR  Part  319 

Agricultural  commodities,  Fruit, 
Imports,  Plant  diseases.  Plant  pests. 
Plants  (agriculture).  Quarantine, 
Transportation. 

PART  319-FOREIGN  QUARANTINE 
NOTICES 

Accordingly,  we  are  amending  7  CFR 
Part  319  as  follows:  I 

1.  The  authority  citation  for  Part  319 
continues  to  read  as  follows: 

Aulbority:  7  U.S.C  ISOdd.  ISOee.  ISOfL  151- 
167:  7  CFR  2.17. 1.51.  and  371.2(c).  j 

2.  A  new  S  319.56-2r  is  added  to  read 
as  follows: 


§  319.S6-2r  Administrative  Instructions 
governing  ttie  entry  of  applet  and  pears 
Iron)  certain  eountrtea  in  Europe. 

(a)  Importations  allowed.  Pursuant  to 
§  319.56(c),  the  Administrator  has 
determined  that  the  following  fruits  may 
be  imported  into  the  United  States  in 
accordance  with  this  subsection  and 
other  applicable  provisions  of  this 
subpart: 

(1)  Apples  from  Belgium,  Denmark. 
France,  Great  Britain.  Italy,  The 
Netherlands,  Northern  Ireland,  Norway. 
Portugal,  the  Republic  of  Ireland, 
Sweden.  Switzerland,  and  West 
Germany; 

(2)  Pears  from  Belgium.  France,  Great 
Britain.  Italy.  The  Netherlands.  Portugal, 
and  Spain. 

(b)  Trust  fund  agreement.  Except  as 
provided  in  paragraph  (h)  of  this  section, 
the  apples  or  pears  may  be  imported 
only  if  the  national  plant  protection 
service  of  the  exporting  country 
(referred  to  in  this  subsection  as  the 
plant  protection  service)  has  entered 
into  a  trust  fund  agreement  with  Plant 
Protection  and  Quarantine  (PPQ)  for 
that  shipping  season.  This  agreement 
requires  the  plant  protection  service  to 
pay  in  advance  all  estimated  costs 
incurred  by  PPQ  in  providing  the 
preclearance  inspections  prescribed  in 
paragraph  (d)  of  this  section.  These 
costs  will  include  administrative 
expenses  incurred  in  conducting  the 
inspection  services;  and  all  salaries 
(including  overtime  and  the  federal 
share  of  employee  benefits),  travel 
expenses  (including  per  diem  expenses), 
and  other  incidental  expenses  incurred 
by  the  inspectors  in  performing  these 
services.  The  agreement  requires  the 
plant  protection  service  to  deposit  a 
certified  or  cashier's  check  with  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  for  the  amount  of  these 
costs,  as  estimated  by  PPQ.  If  the 
deposit  is  not  sufficient  to  meet  all  costs 
incurred  by  PPQ.  the  agreement  further 
requires  the  plant  protection  service  to 
deposit  with  APHIS  a  certified  or 
cashier's  check  for  the  amount  of  the 
remaining  costs,  as  determined  by  PPQ, 
before  the  inspection  will  be  completed. 

(c)  Responsibilities  of  the  exporting 
country.  The  apples  or  pears  may  be 
imported  in  any  single  shipping  season  ' 
only  if  all  of  the  following  conditions  are 
met: 

(1)  Officials  of  the  plant  protection 
service  must  survey  each  orchard 
producing  apples  or  pears  for  shipment 
to  the  United  States  at  least  two  times 
between  the  time  of  spring  blossoming 
and  harvest.  If  the  officials  find  any  leaf 
mines  that  suggest  the  presence  of 
Leucoptera  malifolieUa  in  an  orchard, 
the  officials  must  reject  any  fruit 


harvested  from  that  orchard  during  that 
growing  season  for  shipment  to  the 
United  States.  If  the  officials  find 
evidence  in  an  orchard  of  any  other 
plant  pest  referred  to  in  paragraph  (g)  af 
this  section,  they  must  ensure  that  the 
orchard  and  all  other  orchards  within  1 
kilometer  of  that  orchard  will  be  treated 
for  that  pest  *vith  a  pesticide  approved 
by  the  United  States  Environmental 
Protection  Agency,  in  accordance  with 
label  directions  and  under  the  direction 
of  the  plant  protection  service.  If  the 
officials  determine  that  the  treatment 
program  has  not  been  applied  as 
required  or  is  not  controlling  the  plant 
pest  in  the  orchard,  they  must  reject  any 
fruit  harvested  from  that  orchard  during 
that  growing  season  for  shipment  to  the 
United  States. 

(2)  The  apples  or  pears  must  be 
identified  with  the  orchard  from  which 
they  are  harvested  (the  producing 
orchard)  until  the  fruit  arrives  in  the 
United  States. 

(3)  The  apples  or  pears  must  be 
processed  and  inspected  in  the 
approved  packing  sheds  as  follows: 

(i)  Upon  arrival  at  the  packing  shed, 
the  apples  or  pears  must  be  inspected 
for  insect  pests  as  follows:  For  each 
grower  lot  (all  fruit  delivered  for 
processing  from  a  single  orchard  at  a 
given  time),  packing  shed  technicians 
must  examine  all  fruit  in  one  carton  on 
every  third  pallet  (there  are 
approximately  42  cartons  to  a  pallet),  or 
at  least  80  apples  or  pears  in  every  third 
bin  (if  the  fruit  is  not  in  cartons  on 
pallets).  If  they  find  any  live  larva  or 
pupa  of  Leucoptera  malifolieUa.  they 
must  reject  the  entire  grower  lot  for 
shipment  to  the  United  States,  and  the 
plant  protection  service  must  reject  for 
shipment  any  additional  fruit  from  the 
producing  orchard  for  the  remainder  of 
the  shipping  season. 

(ii)  TTie  apples  or  pears  must  be 
sorted,  sized,  packed,  and  otherwise 
handled  in  the  packing  sheds  on  grading 
and  packing  lines  used  solely  for  fruit 
intended  for  shipment  to  the  United 
States,  or,  if  on  grading  and  packing 
lines  used  previously  for  other  fruit,  only 
after  the  lines  have  been  washed  with 
water. 

(iii)  During  packing  operations,  apples 
and  pears  must  be  inspected  for  insect 
pests  as  follows:  All  fruit  in  each  grower 
lot  must  be  inspected  at  each  of  two 
inspection  stations  on  the  packing  line 
by  packing  shed  technicians.  In 
addition,  one  carton  from  every  pallet  in 
each  grower  lot  must  be  inspected  by 
officials  of  the  plant  protection  service. 
If  the  inspections  reveal  any  live  larva 
or  pupa  of  Leucoptera  malifolieUa,  the 
entire  grower  lot  must  be  rejected  for 


shipment  to  the  United  States,  and  the 
plant  protection  service  must  reject  for 
shipment  any  additional  fruit  from  the 
producing  orchard  for  the  remainder  of 
that  shipping  season.  If  the  inspections 
reveal  any  other  insect  pest  referred  to 
in  paragraph  (g)  of  this  section,  and  a 
treatment  authorized  in  the  Plant 
Protectioo  and  Quarantine  Treatment 
Manual  is  available,  the  fruit  will 
remain  eligible  for  shipment  to  the 
United  States  if  the  entire  grower  lot  is 
treated  for  the  pest  under  the 
supervision  of  a  PPQ  inspector. 
However,  if  the  entire  grower  lot  is  not 
treated  in  this  manner,  or  if  a  plant  pest 
is  found  for  which  no  treatment 
authorized  in  the  Plant  Protection  and 
Quarantme  Treatment  Manual  is 
available,  the  entire  grower  lot  will  be 
rejected  for  shipment  to  the  United 
States. 

(4)  Apples  or  pears  that  pass 
inspection  at  approved  packing  sheds 
must  be  presented  to  WQ  inspectors  for 
preclearance  inspection  as  prescribed  in 
paragraph  (d)  of  this  section  or  for 
inspection  in  the  United  States  as 
prescribed  in  paragraph  (h)  of  this 
section. 

(5)  Apples  and  pears  presented  for 
preclearance  inspection  must  be 
identified  with  the  packing  shed  where 
they  were  processed,  as  well  as  with  the 
producirxg  orchard,  and  this  identity 
must  be  maintained  until  the  apples  or 
pears  arrive  in  the  United  States. 

(6)  Facilities  for  the  preclearance 
inspections  prescribed  in  paragraph  (d) 
of  this  section  must  be  provided  in  the 
exporting  country  at  a  site  acceptable  to 
PPQ. 

(7)  Any  apples  or  pears  rejected  for 
shipment  into  the  United  States  may  not 
under  any  circumstance,  be  presented 
again  for  shipment  to  the  United  States. 

(d)  Preclearance  inspection. 
Preclearance  inspection  will  be 
conducted  in  the  exporting  country  by 
PPQ  inspectors.  Preclearance  inspection 
will  be  conducted  for  a  minimum  of 
6,000  cartons  of  apples  or  pears,  which 
may  represent  multiple  grower  lots  from 
different  packing  sheds.  The  cartons 
examined  during  any  given  preclearance 
inspection  will  be  known  as  an 
inspection  unit.  Apples  or  pears  in  any 
inspection  unit  may  be  shipped  to  the 
United  States  only  if  the  inspection  unit 
passes  inspection  as  follows: 

(1)  Inspectors  will  examine,  fruit  by 
fruit,  a  biometrically  designed  statistical 
sample  of  300  cartons  drawn  from  each 
inspection  unit. 

(i)  If  inspectors  find  any  Uve  larva  or 
pupa  of  Leucoptera  malifolieUa,  they 
will  refect  the  entire  inspection  unit  for 
shipment  to  the  United  States.  The 
in.spectors  also  will  reject  for  shipment 


any  additional  fruit  from  the  producing 
orchard  for  the  remainder  of  the 
shipping  season.  However,  other 
orchards  represented  in  the  rejected 
inspection  unit  will  not  be  affected  for 
the  remainder  of  the  shipping  season 
because  of  that  rejection.  Additionally, 
if  inspectors  reject  any  three  inspection 
units  in  a  single  shipping  season 
because  of  Leucoptera  malifolieUa  on 
fruit  processed  by  a  single  packing  shed, 
no  additional  fruit  from  that  packing 
shed  will  be  accepted  for  shipment  to 
the  United  States  for  the  remainder  of 
that  shipping  season. 

(ii)  If  the  inspectors  find  evidence  of 
any  other  plant  pest  referred  to  in 
paragraph  (g)  of  this  section,  and  a 
treatment  authorized  in  the  Plant 
Protection  and  Quarantine  Treatment 
Manual  is  available,  fruit  in  the 
inspection  unit  will  remiain  eligible  for 
shipment  to  the  United  States  if  the 
entire  inspection  unit  is  treated  for  the 
pest  under  the  supervision  of  a  PPQ 
inspector.  However,  if  the  entire 
inspectional  imit  is  not  treated  in  this 
manner,  or  if  a  plant  pest  is  found  for 
which  no  treatment  authorized  in  the 
Plant  Protection  and  Quarantine 
Treatment  Manual  is  available,  the 
inspectors  will  reject  the  entire 
inspection  unit  for  shipment  to  the 
United  States.  Rejection  of  an  inspection 
unit  because  of  pests  other  than 
Leucoptera  malifolieUa  will  not  be 
cause  for  rejecting  additional  fruit  from 
an  orchard  or  padcing  shed. 

(iii)  Apples  and  pears  precleared  for 
shipment  to  the  United  States  as 
prescribed  in  this  paragraph  will  not  be 
inspected  again  in  the  United  States 
(except  as  necessary  to  ensure  that  the 
fruit  has  been  precleared)  unless  the 
preclearance  program  with  the  exporting 
country  is  terminated  in  accordance 
with  paragraph  (e)  of  this  section.  If  the 
preclearance  program  is  terminated  with 
any  country,  precleared  fruit  in  transit  to 
the  United  States  at  the  time  of 
termination  will  be  spot-checked  by 
PPQ  inspectors  upon  arrival  in  the 
United  States  for  evidence  of  plant  pests 
referred  to  in  paragraph  (g)  of  this 
section.  If  any  live  larva  or  pupa  of 
Leucoptera  malifolieUa  is  found  in  any 
carton  of  fruit,  inspectors  will  reject  that 
carton  and  all  other  cartons  in  that 
shipment  that  are  from  the  same 
producing  orchard.  In  addition,  the 
remaining  cartons  of  fruit  in  that 
shipment  will  be  reinspected  as  an 
inspection  unit  in  accordance  with  the 
preclearance  procedures  prescribed  in 
paragraph  (d)  of  this  section. 

(e)  Termination  of  preclearance 
programs.  The  Administrator  may 
terminate  the  preclearance  program  in  a 
country  if  he  determines  that  any  of  the 


conditions  specified  in  paragraph  (c)  of 
this  section  are  not  met  or  because  of 
pests  found  during  preclearance 
inspections.  Termination  of  the 
preclearance  program  will  stop 
shipments  of  apples  or  pears  from  that 
country  for  the  remainder  of  that 
shipping  season.  Termination  of  the 
preclearance  program  for  findings  of 
Leucoptera  malifolieUa  in  preclearance 
inspections  in  any  country  will  be  based 
on  rates  of  rejection  of  inspection  units 
as  follows: 

(1)  Termination  because  of  findings  of 
Leucoptera  malifolieUa.  The  pre- 
clearance program  will  be  terminated 
with  a  country  when,  in  one  shipping 
season,  inspection  units  are  rejected 
because  of  Leucoptera  malifolieUa  as 
follows: 

(i)  5  inspection  units  in  sequence 
among  inspection  units  1-20,  or  a  total 
of  8  or  more  of  the  inspection  units  1-20; 

(ii)  5  inspection  units  in  sequence 
among  inspection  units  21-40.  or  a  total 
of  10  or  more  of  the  inspection  units  1- 
40; 

(iii)  5  inspection  units  in  sequence 
among  inspection  units  41-60.  or  a  total 
of  12  or  more  of  the  inspection  units  1- 
60: 

(iv)  5  inspection  units  in  sequence 
among  inspection  units  61-80.  or  a  total 
of  14  or  more  of  the  inspection  units  1- 
80; 

(v)  5  inspection  units  in  sequence 
among  inspection  units  81-100,  or  a  total 
of  16  or  more  of  the  inspection  units  1- 
100; 

(vi)  5  inspection  units  in  sequence 
among  inspection  units  101-120,  or  a 
total  of  IB  or  more  of  the  inspection 
units  1-120. 

(Sequence  can  be  continued  in 
increments  of  20  inspection  units  by 
increasing  the  number  of  rejected 
inspection  units  by  2.) 

(2)  Termination  because  of  findings  of 
other  plant  pests.  The  preclearance 
program  will  be  terminated  with  a 
country  when,  in  one  shipping  season, 
inspection  units  are  rejected  because  of 
other  insect  pests  as  follows: 

(i)  10  or  more  of  the  inspection  units 
1-20; 

(ii)  15  or  more  of  the  inspection  units 
1-40; 

(iii)  20  or  more  of  the  inspection  units 
1-60; 

(iv)  25  or  more  of  the  inspection  units 
1-80; 

(v)  30  or  more  of  the  inspection  units 
i-ioa.  or 

(vi)  35  or  more  of  the  inspection  units 
1-120. 

(Sequence  can  be  continued  in 
increments  of  20  inspection  units  by 
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increasing  the  number  of  rejected 
inspection  units  by  5.) 

(0  Coid  treatment.  In  addition  to  all 
other  requirements  of  this  section, 
apples  or  pears  may  be  imported  into 
the  United  States  from  France,  Italy. 
Portugal,  or  Spain  only  if  the  fruit  is  cold 
treated  for  the  Mediterranean  fruit  fly  in 
accordance  with  §  319.56-2d  of  this 
subpart. 

(g)  Plant  pests:  authorized  treatments. 
(1)  Apples  from  Belgium,  Denmark, 
France,  Great  Britain,  Italy,  the 
Netherlands,  Northern  Ireland.  Norway. 
Portugal,  the  Republic  of  Ireland, 
Sweden,  Switzerland,  and  West 
Germany;  and  pears  from  Belgium. 
France,  Great  Britain,  Italy,  the 
Netherlands.  Portugal,  and  Spain  may 
t>e  imported  into  the  United  States  only 
if  they  are  found  free  of  the  following 
pests  or.  if  an  authorized  treatment  is 
available,  they  are  treated  for  the  pest 
under  the  supervision  of  a  PPQ 
inspector:  and  the  pear  leaf  blister  moth 
[Leucoptera  malifoliella  (O.G. 
Costa](Lyonetiidae]].  the  plum  miit 
moth  [Cydia  funebrana 
(Treitschke)(Tortricidae)).  the  summer 
fruit  tortrix  moth  [Adoxoyphyes  orana 
(Fischer  von  Rosslertamm)(Tortricidae)]. 
a  leaf  roller  [Argyrotaenia  pulchellana 
(Haworth)  (Tortricidae)).  and  other 
insect  pests  that  do  not  exist  in  the 
United  States  or  that  are  not  widespread 
in  the  United  States. 

(2)  Authorized  treatments  are  listed  in 
the  Plant  Protection  and  Quarantine 
Treatment  Manual.  The  Plant  Protection 
and  Quarantine  Treatment  Manual  is 
incorporated  by  reference.  For  the  full 
identification  of  this  standard,  see 
§  300.1  of  this  chapter,  "Materials 
incorporated  by  reference." 

(h)  Inspection  in  the  United  States. 
Notwithstanding  provisions  to  the 
contrary  in  paragraphs  (c)  and  (d)  of  this 
section,  the  Administrator  may  allow 
apples  or  pears  imported  under  this 
section  to  be  inspected  at  a  port  of 
arrival  in  the  United  States,  in  lieu  of  a 
preclearance  inspection,  under  the 
following  conditions: 

(1)  The  Administrator  has  determined 
that  inspection  can  be  accomplished  at 
the  port  of  arrival  without  increasing  the 
risk  of  introducing  insect  pests  into  the 
United  States; 

(2)  Each  pallet  of  apples  or  pears  must 
be  completely  enclosed  in  plastic,  to 
prevent  the  escape  of  insects,  before  it  is 
offloaded  at  the  port  of  arrival; 

(3)  The  entire  shipment  of  apples  or 
pears  must  be  offloaded  and  moved  to 
an  enclosed  warehouse,  where  adequate 
inspection  facilities  are  available,  under 
the  supervision  of  PPQ  inspectors. 

(4)  The  Administrator  must  determine 
that  a  sufficient  number  of  inspectors 


are  available  at  the  port  of  arrival  to 
perform  the  services  required. 

(5)  The  method  of  inspection  will  be 
the  same  as  prescribed  in  paragraph  [d] 
of  this  section  for  preclearance 
inspections. 

Done  in  Washington,  DC,  this  2nd  day  of 
December  1987. 

lames  W.  G  lesser. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  87-27969  Filed  12-2-87;  12:31  prnj 
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Agricultural  Marketing  Service 

7  CFR  Part  907 

[Navel  Orange  Reg.  662] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  Regulation  662  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  December  4  through 
December  10. 1987.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
navel  oranges  with  the  demand  for  such 
oranges  during  the  period  specified  due 
to  the  marketing  situation  confronting 
the  orange  industry. 
EFFECTIVE  DATE:  Regulation  662 
(§  907.962)  is  effective  for  the  period 
December  4  through  December  10, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  C.  Martin.  Section  Head, 
Volume  Control  Programs.  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA.  Room  252&-S.  P.O.  Box 
96456.  Washington.  DC  20090-6456; 
telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  907  (7  CFR  Part  907),  as  amended, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 


use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  rssued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  123  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order,  and 
approximately  4,065  producers  in 
California  and  Arizona.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $100,000. 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
great  majority  of  handlers  and 
producers  of  California-Arizona  navel 
oranges  may  be  classified  as  small 
entities. 

This  action  is  consistent  with  the 
marketing  policy  for  1987-88  adopted  by 
the  Navel  Orange  Administrative 
Committee  (Committee).  The  Committee 
met  publicly  on  December  1, 1987,  in  Los 
Angeles,  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  recommended, 
by  an  8  to  3  vote,  a  quantity  of  navel 
oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  the  market  for 
navel  oranges  is  stabilizing. 

Based  on  consideration  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
prorate  regulations,  the  Administrator  of 
the  AMS  has  determined  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
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an  opportunity  to  submit  information 
and  views  on  4ke  regidation  at  an  open 
meeting.  To  effectuate  the  declared 
purposes  of  the  Act,  it  is  necessary  to 
make  this  regulatory  provision  effective 
as  specified,  and  handlers  have  been 
apprised  of  such  provision  and  the 
effective  tune. 

List  of  Sabjects  m  7CFR  Part  907 

Marketing  agreements  and  orders, 
California.  Arizona,  Oranges  (navel). 

For  Ae  reasons  set  forth  in  the 
preambie.  7  CFR  part  907  is  amended  as 
follows: 

PART  907— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read  as  follows: 

AuthoBty:  Sees.  1-19, 48  SUt.  31,  as 
amended:  7  U.S.C  601-674. 

2.  Section  807.962  is  added  to  read  as 
follows: 

§907.962    Navel  Orange  Regulation  662. 
The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  December  4, 
1987,  through  December  10, 1987,  is 
established  as  follows: 

(a)  District  1: 1,840,000  cartons: 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3: 120,000  cartons; 

(d)  District  4:  40,000  cartons. 

IDated:  December  2, 1987. 
Robert  C  Keeoey, 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  87-28923  Filed  12-*-87;  8:45  am) 

BILUNG  CODE  M1<MI>-M 


7  CFR  Part  910 
[Lemon  Reg.  590] 

Lemons  Grown  In  Callfomla  and 
Arizona;  Umitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  Regulation  590  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
325,000  cartons  during  the  period 
December  6  through  December  12, 1987. 
Such  action  is  needed  to  balance  the 
supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

EFFECTIVE  DATE:  Regulation  590 
(§  910.890)  is  effective  for  the  period 
December  6  through  December  12. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  C.  Martin.  Section  Head, 


Volume  CtHitrol  Programs,  Marketing 
Order  Administration  Branch,  F&V. 
AMS.  USDA.  Room  2523.  South  Building. 
P.O.  Sox  96456.  Washington,  DC  20090- 
6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Mailceting  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereuncter,  are  unique 
in  that  they  are  brought  about  throu^ 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act".  7  U.S.C.  601-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

This  regulation  is  consistoit  with  the 
marketing  policy  for  1987-*8.  The 
committee  met  publicly  on  December  1. 
1987,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended,  by  an  11  to  1  vote,  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  conunittee  reports  that  the  demand 
for  lemons  is  good. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  pubBc 
interest  to  give  preliminary  notice,  and 
engage  in  further  pubhc  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  imtil  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  infonnation  bec^ne 
available  upmi  which  this  regulation  is 


based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportimity  to  submit  information 
and  views  on  the  regulation  at  an  of)en 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act.  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  46  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.890  is  added  to  read  as 
follows: 

§910.890    Lemon  Regulation  S90. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  December  6 
through  December  12, 1987,  is 
established  at  325,000  cartons. 

Dated:  December  2. 1987. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
[FR  Doc.  87-28022  Filed  12-3-87;  8:45  am] 

BILUNG  COOC  3410-et-M 


DEPARTMENT  OF  THE  TREASURY 

Comptroller  of  the  Currency 

12  CFR  Part  4 

[Docket  67-13) 

Description  of  Office,  Procedures, 
Public  Information 

agency:  Comptroller  of  the  Currency, 
Treasury. 

action:  Fmal  rule. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (Office)  has  completed 
the  realignment  of  the  major  functions  of 
the  Washington  Office.  Also,  Office 
address  changes  have  been  made  in 
several  of  the  districts.  The  final  rule 
defines  the  current  Washington 
supervisory  and  management  positions, 
and  lists  the  current  addresses  of  the 
district  offices. 
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EFFECTIVE  DATE:  December  4, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 

Feme  Fishman  Rubin.  Attorney,  Legal 
Advisory  Services  Division,  (202)  447- 
1880.  Office  of  the  Comptroller  of  the 
Currency,  490  L  Enfant  Plaza  East  SW., 
Washington,  DC,  20219. 
SUPPLEMENTARY  INFORMATION:  A 

reorganization  of  the  Washington  Office 
staff  has  been  implemented.  The  major 
changes  instituted  by  the  reorganization 
include  the  creation  of  a  Senior  Deputy 
Comptroller  for  Bank  Supervision  Policy 
and  a  Senior  Deputy  Comptroller  for 
Bank  Supervision  Operations;  the 
incorporation  of  all  functions  involving 
industry,  financial  and  economic 
research  and  planning  into  one 
department  under  the  new  Deputy 
Comptroller  of  Economic  Analysis  and 
Strategic  Planning;  and  the 
consolidation  of  all  administrative 
functions  under  the  Senior  Deputy 
Comptroller  for  Administration.  In 
addition,  the  addresses  of  most  district 
offices  have  been  changed. 


Notice  and  Comment 

The  Office  has  determined  thai  notice 
a.nd  comment  are  unnecessary  under  5 
use.  55.3(b)(3)(A)  since  this  final  rule 
pertains  to  rules  of  agency  organization 
and  procedure. 

Reason  for  Immediate  Effective  Date 

This  final  rule  informs  the  pubbc 
about  a  change  in  office  organization 
that  has  already  occurred.  Confusion 
could  result  if  the  proper  titles  and 
addresses  are  not  employed 
immediately. 

Regulatory  Flexibility  Act 

A  Regulatory  Flexibility  Analysis  is 
required  only  for  rules  issued  for  notice 
and  comment.  Because  this  final  rule 
pertains  to  office  organization  and  is 
therefore  exempt  from  notice  and 
comment  procedures,  no  Regulatory 
Flexibility  Analysis  will  be  prepared. 

Executive  Order  12291 

Section  1(a)(3)  of  Executive  Order 
12291  exempts  from  coverage 
regulations  related  to  agency 
organization,  management,  or  personnel. 
Since  this  final  rule  is  so  classified,  no 
Regulatory  Impact  Analysis  is  required. 

List  of  Subjects  in  12  CFR  Fart  4 

National  Banks,  Organization  and 
Functions  (government  agencies].  Public 
information.  Official  forms.  District 
offices.  Field  offices,  Procedures, 
Delegation. 

For  the  reasons  given  in  the  preamble, 
Part  4  of  Chapter  I.  Title  12  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  4— DESCRIPTION  OF  OFFICE, 
PROCEDURES.  PUBLIC  INFORMATION 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq.,  5  U.S.C.  552. 
unless  otherwise  noted. 

2.  In  Part  4,  §  4.1a  is  amended  by 
revising  paragraphs  (a),  (b)(1),  (2),  (3) 
introductory  text  and  (3)(vii)  to  read  as 
follows: 

§  4. 1  a    Central  and  field  organization; 
delegations. 

(a)  Central  Office — (1)  Comptroller  of 
the  Currency.  The  Comptroller  of  the 
Currency,  as  head  of  the  Office  of  the 
Comptroller  of  the  Currency,  is  the  chief 
regulatory  officer  for  national  banks  and 
federally  licensed  branches  and 
agencies  of  foreign  banks.  The 
Comptroller  is  responsible  for  directing 
the  development,  execution,  and  review 
of  all  Office  programs  aind  functions. 
The  Comptroller  is  appointed  by  the 
President,  by  and  with  the  advice  and 
consent  of  the  Senate,  for  a  term  of  5 
years.  The  Comptroller's  office  is 
located  at  490 LEnfant  Plaza  East,  SW., 
Washington.  DC  20219.  The  Comptroller 
is  assisted  by  the  following  officials  who 
perform  such  duties  as  the  Comptroller 
may  prescribe  in  addition  to  the 
resDonsibilities  set  forth  below. 

[l]  Senior  Deputy  Comptroller  for 
Legislative  and  Public  Affairs.  The 
Senior  Deputy  Comptroller  for 
Legislative  and  Public  Affairs  directs 
and  coordinates  external 
communications  with  banks  and 
banking  organizations.  Congress,  the 
public,  news  media,  bank  customers  and 
nonbank  financial  industry  groups.  In 
addition,  the  Senior  Deputy  Comptroller 
oversees  the  internal  communications 
program  and  the  Community 
Development  Corporation  program.  The 
Director  of  Banking  Relations,  the 
Director  of  Communications,  the 
Director  of  Customer  and  Industry 
Affairs  and  the  Director  of 
Congressional  Liaison  are  supervised  by 
the  Senior  Deputy  Comptroller  for 
Legislative  and  Public  Affairs. 

(3)  Senior  Deputy  Comptroller  for 
Bank  Supervision  Policy.  The  Senior 
Deputy  Comptroller  for  Bank 
Supervision  Policy  formulates, 
implements  and  monitors  supervisory 
and  compliance  policies  and  procedures; 
conducts  analyses  of  international 
banking  issues;  formulates  rehabilitative 
solutions  for  troubled  and  failing  banks; 
and  coordinates  the  Office's  supervisory 
systems  and  information  activities.  The 
Senior  Deputy  Comptroller  for  Bank 
Supervision  Policy  also  coordinates  the 
Comptroller's  responsibilities  as  a 
member  of  the  Board  of  Directors  of  the 


Federal  Deposit  Insurance  Corporation. 
The  Deputy  Comptroller  for  Special 
Supervision,  the  Deputy  Comptroller  for 
Supervisory  Systems,  the  Chief  National 
Bank  Examiner,  the  Deputy  Comptroller 
for  Compliance  and  the  Deputy 
Comptroller  for  International  Relations 
and  Financial  Evaluation  are  supervised 
by  the  Senior  Deputy  Comptroller  for 
Bank  Supervision  Policy. 

(4)  Senior  Deputy  Comptroller  for 
Bank  Supervision  Operations.  The 
Senior  Deputy  Comptroller  for  Bank 
Supervision  Operations  formulates, 
implements  and  monitors  a  broad  range 
of  policies  and  procedures  relevant  to 
the  effectiveness  and  efficiency  of  the 
Office  8  six  district  offices  and  the 
Multinational  Banking  Department.  The 
District  Deputy  Comptrollers  and  the 
Deputy  Comptroller  for  Multinational 
Banking  are  supervised  by  the  Senior 
Deputy  Comptroller  for  Bank 
Supervision  Operations. 

(5)  Senior  Deputy  Comptroller  for 
Coroorate  and  Economic  Programs.  The 
Senior  Deputy  Comptroller  for 
Coi-porate  and  Economic  Programs 
advises  the  Comptroller  on  policy 
mattP'-s,  develops  and  implements 
progr'jms  relevant  to  the  corporate 
activities  and  strategic  planning 
components  of  the  Office,  conducts 
economic  research  and  financial 
analyses,  and  is  the  primary 
decisionmaker  responsible  for  national 
bank  charter  and  merger  applications 
and  other  national  bank  applications 
relating  to  corporate  activities.  The 
Deputy  Comptroller  for  Bank 
Organization  and  Structure  and  the 
Deputy  Comptroller  for  Economic 
Analysis  and  Strategic  Planning  are 
supervised  by  the  Senior  Deputy 
Comptroller  for  Corporate  and  Economic 
Programs. 

(6)  Senior  Deputy  Comptroller  for 
Administration.  The  Senior  Deputy 
Comptroller  for  Administration  is 
responsible  for  the  efficient 
administrative  funcUoning  of  the  district 
and  Washington  offices,  which  includes 
coordinating  resource  management,  and 
directing  all  activities  relating  to 
information  systems  and  technology,  all 
external  audit  liaison  activities,  and  the 
equal  opportunity  program.  The  Deputy 
Comptroller  for  Resource  Management 
and  the  Deputy  Comptroller  for  Systems 
and  Financial  Management  are 
supervised  by  the  Senior  Deputy 
Comptroller  for  Administration. 

(7)  Chief  Counsel.  The  Chief  Counsel 
serves  as  the  chief  legal  officer  for  the 
Office  and  is  responsible  for  advising 
the  Comptroller  on  all  legal  matters 
concerning  the  functions,  activities,  and 
operations  of  the  Office  and  of  all 
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national  banks.  The  Chief  Counsel  is 
head  of  the  Washington  Law 
Department  and  supervises  the  District 
Counsel  in  each  of  the  six  district 
offices.  The  Deputy  Chief  Counsel 
(Operations)  and  Deputy  Chief  Counsel 
(Policy)  are  supervised  by  the  Chief 
Counsel. 

(8)  Special  Adviser  to  the 
Comptroller.  The  Special  Adviser 
provides  the  Comptroller  with  advice 
and  assistance  on  banking  matters  and 
policy  issues,  including  the  long-range 
implications  of  new  developments  and 
trends  in  the  banking  and  financial 
industries.  The  Special  Advisor  also 
represents  the  Comptroller  at  key 
business  and  industry  leader  meetings. 

(9)  Special  Assistance.  The  Special 
Assistants  report  directly  to  the 
Comptroller  and  provide  administrative, 
liaison,  and  technical  support  for  the 
Comptroller  and  the  executive 
management  of  the  Office. 

(10)  Deputy  Comptroller  for  Special 
Supervision.  The  Deputy  Comptroller  for 
Special  Supervision  has  managerial 
responsibility  for  programs  dealing  with 
banks  which  require  special  supervisory 
attention.  The  Deputy  Comptroller  for 
Special  Supervision  also  formulates 
alternative  solutions  for  the 
rehabilitation  of  troubled  and  failing 
banks,  and  works  with  Congress  and 
other  federal  regulators  to  implement 
these  solutions. 

(11)  Deputy  Comptroller  for 
Supervisory  Systems.  The  Deputy 
Comptroller  for  Supervisory  Systems 
oversees  the  design,  development, 
enhancement,  and  maintenance  of 
supervisory  information  systems  and 
information  activities;  coordinates  and 
promotes  the  development  of  analytical 
techniques  using  advanced  technology; 
and  fosters  confidence  in  supervisory 
processes  and  information  through  a 
quality  improvement  process. 

(12)  Chief  National  Bank  Examiner. 
The  Chief  National  Bank  Examiner 
formulates,  implements  and  monitors 
supervisory  policies,  programs  and 
projects;  keeps  Washington  and  district 
office  staffs  advised  of  current  bank 
supervisory  policy  and  issues;  oversees 
the  banking  industry's  use  of  computer 
technology;  and  coordinates  activities 
relating  to  the  establishment  of 
accounting  principles  and  reporting 
practices  for  national  banks. 

(13)  Deputy  Comptroller  for 
Compliance.  The  Deputy  Comptroller  for 
Compliance  manages  the  formulation, 
implementation  and  monitoring  of  the 
Office's  compliance  program,  and 
oversees  all  compliance-related 
activities  including  trust,  consumer  and 
investment  securities  activities. 


(14)  Deputy  Comptroller  for 
International  Relations  and  Financial 
Evaluation.  The  Deputy  Comptroller  for 
International  Relations  and  Financial 
Evaluation  oversees  the  development  of 
the  Office's  international  relationships 
and  communication  networks,  and 
research  on  policies,  regulation  and 
legislation  pertaining  to  international 
activities  of  national  banks.  The  Deputy 
Comptroller  for  International  Relations 
and  Financial  Evaluation  also  provides 
advice  and  recommendations  in  the 
international  area  to  the  Office's  senior 
management,  Treasury  and  other 
government  agencies. 

(15)  Deputy  Comptroller  for 
Multinational  Banking.  The  Deputy 
Comptroller  for  Multinational  Banking 
has  managerial  responsibility  for 
programs  dealing  with  multinational 
bank  activities,  including  responsibility 
for  international  and  multinational  bank 
examinations.  The  Deputy  Comptroller 
for  Multinational  Banking  also  directs 
all  supervisory  activities  in  the  nation's 
largest  national  banks  and  foreign  banks 
with  Federal  licenses,  and  coordinates 
the  analysis  of  a  wide  variety  of 
corporate  proposals, 

(16)  Deputy  Comptroller  for  Bank 
Organization  and  Structure.  The  Deputy 
Comptroller  for  Bank  Organization  and 
Structure  establishes  and  implements 
policies  affecting  corporate  activities  of 
national  banks,  and  reviews  requests 
from  individuals  and  banks  to  engage  in 
banking  acfivities. 

(17)  Deputy  Comptroller  for  Economic 
Analysis  and  Strategic  Planning.  The 
Deputy  Comptroller  for  Economic 
Analysis  and  Strategic  Planning 
analyzes  and  monitors  the  national 
banking  system,  coordinates  the 
strategic  and  operations  planning 
activities  of  the  Office,  and  analyzes 
major  policy  issues  and  presents 
recommendations  via  studies,  briefings 
and  congressional  testimony. 

(18)  Deputy  Comptroller  for  Resource 
Management.  The  Deputy  Comptroller 
for  Resource  Management  directs  the 
implementation  of  policies  and 
procedures  for  the  functions  of  human 
resources,  training  and  development, 
operations  analysis,  equal  employment 
programs,  and  administrative  services. 

(19)  Deputy  Comptroller  for  Systems 
and  Financial  Management.  The  Deputy 
Comptroller  for  Systems  and  Financial 
Management  coordinates  the  Office's 
information  systems  program,  the 
development  and  administration  of  data, 
and  all  financial  management  activities. 

(20)  Deputy  Chief  Counsel 
(Operations).  The  Deputy  Chief  Counsel 
(Operations)  is  responsible  for  the 
Litigation,  the  Enforcement  and 
Compliance,  and  the  Securities  and 


Corporate  Practices  Divisions  of  the 
Office's  Law  Department. 

(21)  Deputy  Chief  Counsel  (Policy). 
The  Deputy  Chief  Counsel  (Policy)  is 
responsible  for  the  Legal  Advisory 
Services,  and  the  Legislative  and 
Regulatory  Analysis  Divisions  of  the 
Office's  Law  Department,  as  well  as  the 
District  Counsels. 

(b)  Field  organization.  (1)  Six  district 
offices  cover  the  United  States,  Puerto 
Rico,  the  Virgin  Islands,  Guam  and  the 
Northern  Mariana  Islands.  The  office 
address  and  the  geographical 
composition  of  each  district  follows: 


Oislricl  and  araa  nHthin 

aistnct 


Northeastern: 
Cormecticut.  Delaware. 
Oislrct  of  Cdumba. 
Mair>e.  MarytarKJ,  Massa- 
ctwselts.  New  Hamp- 
stwe.  New  Jersey,  New 
York.  Pennsylvarva. 

Puerto  Rico.  Rtiode 
Island.  Vermont.  Virgn 
Islands 

Western: 
Alaska  Anzona.  California. 
Cokxado.  Guam.  Hawaii. 
Idaho.  Montana.  Nevada. 
Nortt>em  Mariana  Is- 
lands. Oregon,  Washing- 
ton. Wyoming.  Utah 

Central: 
Illinois.   Indiana.   Kentucky. 
Midiigan.  Ohio,  Wiscon- 
sin. 

Southwestern: 
Arkansas.   Louisiana.   New 
Meuco.  Oklahoma. 

Texas. 

Southeastern: 
Alabama,  Fkxida.  Georgia, 

Mississippi,  North  Carok- 

na.  South  Carokrfa,  Ter<- 

nessee.    Virginia.    West 

Virginia. 
Midwestern: 
Iowa.   Kansas.   Minnesota. 

Missoun,  Nebraska. 

North      Dakota      South 

Dakota 


Office  address 


Comptroller  of  the  Cunericy. 
1211  Avenue  ol  tt>e  Ameri- 
cas. Suite  4250.  New  York. 
NY  10036 


Comptroller  ol  the  Currency. 
50  Fremont  Street.  Suite 
3900.  San  Frartosco.  CA 
94105. 


Comptroller  of  Vne  Currericy, 
One  Financial  Place.  Suite 
2700.  440  South  USalle 
Street.  Chicago.  IL  60605. 

Comptroller  ol  ttie  Currer>cy. 
1600  Lincoln  Plaza.  500  N. 
Akard  Street.  Dallas.  TX 
75201 

Comptroller  ol  lt>e  Currency. 
Marquis  One  Tower.  Sute 
600.  245  Peachtrae  Center 
Avenue  NE ,  Atlanta.  GA 
30303 

Comptroller  ol  ttie  CurrerKy, 
2345  Grand  Avenue.  Suite 
700,  Kansas  Oty,  MO 
64108. 


(2)  Twenty-three  field  offices  located 
in  financial  centers  throughout  the 
country  support  bank  supervisory 
responsibilities  of  the  districts. 

(3)  Each  district  office  is  headed  by 
two  senior  executives,  a  Deputy 
Comptroller  and  a  District 
Administrator. 

In  addition,  the  office  structure 
includes  a  Di.ttrict  Counsel  and 
Directors  for  Administration,  Bank 
Supervision,  and  Analysis. 
***** 

(vii)  The  Field  Office  Director, 
although  not  in  the  district  office,  works 
closely  with  district  directors, 
supervises  field  examiners  assigned  to 
the  relevant  geographical  area, 
coordinates  other  supervisory  functions, 
and  serves  as  liaison  between  bankers. 


BEST  COPY  AVAILABLE 


UM 
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examiners,  and  the  District 
Administrator. 

Dated:  November  24. 1987. 
Robert  L  Clarke, 

Comptroller  of  the  Currency. 

|FR  Doc.  87-27888  Filed  12-*-«7:  8:45  am| 

MLUNG  COOC  4«10-33-ll 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

f  Docket  No.  76-CE-32-AD;  Amdt  39-5794] 

Airworthiness  Directives;  Beech  99 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  revises 
Airworthiness  Directive  (AD)  77-0&- 
01R2.  Amendment  39-^237.  applicable  to 
certain  serial  numbers  of  the  Beech  99 
Series  airplanes,  by  adding  a  reference 
to  the  Aerocon  California  Service  Letter 
dated  May  25, 1976,  which  is  essential  to 
the  spar  strap  inspections  required  by 
paragraph  (V)(A)(1)  of  the  AD.  In 
addition,  this  revision  corrects  a 
previous  error  of  including  the  phrase 
"or  later  approved  revisions"  in 
reference  to  the  Service  Instructions 
listed  in  the  AD. 

dates:  Effective  Date:  December  8, 
1987. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Beechcraft  Service  ^ 
Instructions  0388-018.  Rev.  VI  or  Rev. 
VII.  may  be  obtained  from  Beech 
Aircraft  Corporation.  Commercial 
Service,  Department  52,  P.O.  Box  85, 
Wichita,  Kansas  67201;  Telephone  (316) 
681-9111.  Aerocon  California.  Inc. 
Engineering  Order  No.  E.O.  B-9975-2. 
dated  November  14, 1975,  and  Service 
Letter  dated  May  25. 1976,  may  be 
obtained  from  Western  Aircraft 
Maintenance,  4444  Aeronca  Street, 
Boise,  Idaho  83705.  This  information 
may  be  examined  at  the  Rules  Docket, 
Office  of  the  Regional  Counsel.  FAA, 


Room  1558,  601  East  12th  Street.  Kansas 

City.  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT 

Don  Campbell,  Aerospace  Engineer, 
Airframe  Branch,  ACE-120W.  Wichita 
Aircraft  Certification  Office  (ACO),  1801 
Airport  Road,  Room  100.  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
Telephone  (316)  946-4409. 
SUPPLEMENTARY  INFORMATION: 
Airworthiness  Directive  (AD)  77-05- 
01R2,  Amendment  39-4237  (46  FR  52090; 
October  26. 1981)  applicable  to  certain 
serial  numbers  of  Beech  99  Series 
airplanes,  requires  inspection  of  wing 
main  spar  lower  cap  and  associated 
structure  for  fatigue  cracking,  and  limits 
the  safe  life  of  this  structure.  Revision  1 
to  the  AD  removed  the  safe  life  limit  if  a 
spar  strap  is  installed  per  Supplemental 
Type  Certificate  (STC)  SA1178CE. 
provided  the  strap  be  removed 
periodically  and  the  structure  and  strap 
be  inspected  per  the  AD.  Revision  2 
exempted  airplanes  which  have  Beech 
Kit  99-4023-lS  (Superspar)  installed. 
Proper  inspection  of  the  strap  must 
include  a  check  for  strap  tensile  preload 
as  described  in  Aerocon  California 
Service  Letter  dated  May  25. 1976. 
Subsequent  to  the  issuance  of  this  AD. 
and  Revisions  1  and  2.  it  was  discovered 
that  no  reference  to  strap  tensioning 
was  included  in  the  AD. 

Therefore,  the  FAA  is  revising  AD  77- 
05-O1R2  by  specifying  spar  strap  tension 
checks  per  the  applicable  STC 
maintenance  information.  In  addition, 
the  phrase  "or  later  approved  revisions" 
is  being  deleted  from  the  AD.  The  latest 
service  information  is  correctly 
referenced  in  the  AD. 

This  amendment  clarifies  a  rule  that, 
if  misunderstood  or  incorrectly  applied, 
could  result  in  loss  of  the  aircraft. 
Therefore,  notice  and  public  procedure 
hereon  are  unnecessary,  contrary  to  the 
public  interest,  and  good  cause  exists 
for  making  this  amendment  effective  in 
less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  Section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedure  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 


be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft. 

It  has  been  further  determined  that 
this  document  involves  an  emergency 
regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant  regulafion.  a  final  regulatory 
evaluation  or  analysis,  as  appropriate, 
will  be  prepared  and  placed  in  the 
regulatory  docket  (otherwise,  an 
evaluation  is  not  required).  A  copy  of  it, 
when  filed,  may  be  obtained  by 
contacting  the  Rules  Docket  under  the 
caption  "ADDRESSES"  at  the  location 
identified. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transporation.  Aviation  safety. 
Aircraft,  Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 

follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  1189. 

§39.13    [Amended] 

2.  By  revising  and  reissuing  AD  77-05- 
01R2.  Amendment  39-4237  (46  FR  52090; 
October  26, 1981),  as  follows: 

Beech:  Applies  to  Model  99  (Serial  Numbers 
U-1  through  U-49  and  U-51  through  U- 
164)  series  airplanes  with  3,000  or  more 
hours"  time  in  service  except  those 
airplanes  which  have  Beech  Wing 
Modification  Kit  No.  99^023-lS 
installed: 
Compliance:  Required  as  indicated  in 
accordance  with  the  compliance  tables  set 
forth  in  this  AD  or  as  otherwise  specified 
herein,  unless  already  accomplished.  To 
detect  any  cracking  of  the  wing  front  spar 
lower  cap,  other  wing  panel  front  spar  carry- 
through  structural  components,  wing 
remaining  structure  or  STC  SA1178CE  wing 
straps,  accomplish  the  following: 

I.  Front  spar  lower  cap  inspection 
requirements: 


Federal  Register  /  Vol.  52.  No.  233  /  Friday,  December  4.  1987  /  Rules  and  Regulations         46065 


Table  1.— Compliance  Times 


Lower  spar  cap,  total  time 
in  service 


0-2.999 

3,000-7,500 


7,500-Up  to  10.000  hours 
or  to  spar  cap  We  limit 
time  extension. 


Inspection  times 


Initial  inspection  In  accordance  witti  this  AD 


None 

Within  100  hours'  time  In  service  after  accumulation  of  3,000  hours'  time  in  service  or 

within  600  hours'  time  In  service  after  last  comparable  Inspection  in  accordance 

with  AD  75-27-10. 
Within  600  hours'  time  In  service  after  last  comparable  Inspection  In  accordance  with 

AD  75-27-10. 


Interval  for  repetitive 
inspections 


None 

Each  500  hours  (X-ray  in- 
cluded). 

Each  300  hours  except  X- 
ray  at  600  hour  intervals. 


A.  Inspect,  at  time  intervals  noted  in  Table 
1  above,  the  structural  components  set  forth 
in  Part  I  of  Beechcraft  Service  Instructions 
0388-018,  Rev.  VI  or  Rev.  VII,  and 
summarized  below,  using  those  visual,  dye 
penetrant,  eddy  current  and  x-ray  methods  of 
inspection  set  forth  in  Part  I  of  said  service 
instructions: 

1.  The  right  and  left  lower  forward  inboard 
and  outboard  wing  attachment  fittings; 

2.  The  lower  forward  wing  fitting-to-spar 
attachment  area  and  the  edges  of  the  forward 


and  aft  flanges  on  the  lower  forward  spar  cap 
in  the  center  section,  outboard  of  each  main 
gear  wheel  well; 

3.  The  lower  forward  spar  cap  in  each  main 
gear  wheel  well; 

4.  The  lower  surface  of  the  lower  forward 
spar  cap  in  the  nacelle  inboard  of  each  main 
gear  wheel  well; 

5.  The  four  yis-inch  brazier  head  rivets  on 
the  lower  side  of  the  spar  cap  in  the  nacelle 
inboard  of  each  main  gear  wheel  well; 

Table  2.— Compliance  Time 


6.  The  lower  surface  of  the  lower  forward 
spar  cap  between  each  nacelle  and  the 
fuselage:  and 

7.  The  four  Jo-bolt  holes  in  the  forward 
flange  of  the  lower  forward  spar  cap  inboard 
of  each  nacelle  in  the  area  of  the  wing  root 
rib. 

II.  Wing  carry-through  components 
inspection  requirements: 


Aircraft  total  time  In  service 

Inspection  times 

Initial  inspection  in  accordance  with  this  AD 

Interval  for  repetitive  Inspections 

0-2,999 

None 

None. 

Each  500  hours. 

Each  300  hours  thereafter. 

3,000-7,500 

Within  100  hours'  time  in  service  after  the  accumulation  of  3.000 
hours'  time  In  service  or  within  600  hours'  time  In  sewice  after 
the  last  comparable  inspection  in  accordance  with  AD  75-27-10. 

Within  600  hours'  time  In  service  after  the  last  comparable  inspec- 
tion in  accordance  with  AD  75-27-10. 

7,501-and  on 

A.  Inspect,  at  time  intervals  noted  in  Table 
2  above,  using  visual  methods,  the  structural 
components  set  forth  in  Paragraph  o.  of  Part  I 
of  Beechcraft  Service  Instructions  0388-018, 


Rev.  VI  or  Rev.  VII,  and  summarized  below: 
1.  The  fuselage  center  line  skin  in  the  area 
between  the  forward  and  aft  center  section 
spars,  and 

Table  3.— Compliance  Times 


2.  The  two  fuselage  formers  aft  of  the 
forward  center  section  spar. 

III.  Wing  remaining  structure  inspection 
requirements: 


Aircraft  total  time  in  service 


0-9,999 

10.000-17.500 

17.501  and  on 


Inspection  times 


Initial  inspection  In  accordance  with  this  AD 


None 

Within  600  hours'  time  In  sen/ice  after  the  effective  date  of  this  AD 
or  at  attainment  of  life  limit  of  original  spar  cap.  These  times 
apply  regardless  of  whether  STC  SA1178CE  is  or  Is  not  Installed. 

Within  400  hours'  time  In  service  after  the  effective  date  of  this  AD, 
or  at  attainment  of  life  limit  of  original  spar  cap.  These  times 
apply  regardless  of  whether  STC  SA1 178CE  Is  or  Is  not  Installed. 


Interval  for  repetitive  inspections 


None. 

Each  500  hours. 


Each  300  hours  ttiereafter  for 
aircraft  that  did  rK>t  have  life 
limit  extensions  granted. 

Each  500  hours  for  the  first 
7,500  flours  beyond  the  ex- 
tended life  of  the  spar  and 
ttien  at  300  hour  Intervals 
thereafter  for  aircraft  that  fiad 
Hfe  limit  extensions  granted. 
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A.  Inspect,  at  lime  intervals  noted  in  Table 
3  above,  using  visual  and  dye  pentrant 
methods  of  inspection,  the  structural 
components  set  forth  in  Part  III  of  Beechcraft 
Service  Instructions  0388-018,  Rev.  VI  or  Rev. 
VII,  and  summarized  below: 

1.  Lower  fuselage  skin  at  attachment  to  the 
forward  spar; 

2.  Lower  skin  of  each  nacelle; 

3.  Center  section  skin  under  the  top  fairing 
and  around  the  upper  attach  flange  in  each 
nacelle; 

4.  Upper  flange  of  keel  assembly  doubler  at 
the  outtxiard  side  of  each  wheel  well  where 
the  keel  attaches  to  the  main  span 

5.  Dimpled  skin  attach  holes  on  the  forward 
side  of  the  main  spar  at  four  jo-bolts,  left  and 
right,  and  at  all  rivets  between  the  fuselage 
and  each  nacelle; 

6.  Top  skin  attachment  to  the  aft  spar 

7.  Lower  aft  spar  cap  and  skin; 

8.  Lower  strap  on  front  spar  at  left  and 
right  wing  stations  68.3; 

9.  Three  stringers  nearest  the  fuselage 
centerline  between  spars; 

10.  Frames  and  angle  clips  of  the  center 
wing/fuselage  at  fuselage  stations  188, 197, 
and  207; 

11.  Four  upper  fonvard  and  eight  aft  wing- 
to-center  section  fittings; 

12.  Outer  wing  upper  and  lower  forward 
spar  cap  and  hinge;  and 

13.  Aft  spar  and  ribs  near  inboard  flops. 

IV.  Wing  front  spar  lower  cap  replacement 
requirements: 

A.  On  all  airplanes,  except  those  having 
front  spar  lower  cap  straps  installed  in 
accordance  with  STC  SA1178CE.  (1)  upon 
accumulation  of  10.000  hours'  front  spar 
lower  cap  time  in  service  or  (2)  10,000  hours' 
time  in  service  after  replacing  the  front  spar 
lower  cap  and  associated  components  in 
accordance  with  Paragraph  VI  and  (3)  at 
10,000  hours'  time  in  service  intervals 
thereafter,  or  at  the  attainment  of  service  life 
extensions  granted  prior  to  January  7, 1976, 
replace  the  structural  components  set  forth  in 
Part  II  of  Beechcraft  Service  Instructions 
0388-018,  Rev.  VI  or  Rev.  VII,  and 
summarized  below:  i 

1.  Lower  cap  of  the  front  spar,  with 
attachment  fitting,  in  each  outer  wing  panel, 
and 

2.  Lower  cap  of  the  front  spar,  with  left  and 
right  attachment  fittings,  in  the  center  section. 

V.  Wing  inspection  requirements  for 
airplanes  having  front  spar  lower  cap  straps 
installed  per  STC  SA1178CE: 

A.  (Front  spar  lower  cap  and  STC  straps): 
Within  1.000  hours'  time  in  service  after 
installation  of  above  noted  STC  straps  (if 
front  spar  lower  cap  had  1.000  or  more  hours' 
time  in  service  at  time  of  strap  installation) 
and  thereafter  at  intervals  not  to  exceed  1,000 
hours'  time  in  service  or  within  2.000  hours' 
time  in  service  after  installation  of  above 
noted  STC  straps  (if  front  spar  lower  caps 
had  999  or  less  hours'  time  in  service  at  time 
of  strap  installation)  and  thereafter  at 
intervals  not  to  exceed  2,000  hours'  time  in 
service: 

1.  Remove  and  inspect  STC  SA1178CE 
straps  in  accordance  with  Aerocon 
California,  Inc.  Engineering  Order  No.  E.O.  B- 
9'»75-2,  dated  November  14. 1975,  and  adjust 
tht?  strap  tension  (preload)  per  Aerocon 


California  Service  Letter  dated  May  25. 1976, 
and 

2.  Inspect  wing  front  spar  lower  cap  and 
associated  components  in  accordance  with 
Paragraph  I  and  Items  5  and  6  of  Paragraph 
III  of  this  AD. 

B.  (Wing  carry-through  components): 
Inspect  wing  carry-through  components  at 

the  time  intervals  specified  in  and  per  the 
requirements  of  Paragraph  II  of  this  AD. 

C.  (Wing  remaining  structure): 
Inspect  wing  remaining  structure  at  the 

time  interval  specified  and  per  the 
requirements  of  Paragraph  HI  of  this  AD 
except  that  compliance  is  not  required  with 
respect  to  Items  5,  8  and  that  portion  of  Item 
12  which  refers  to  the  lower  spar  cap  and  . 
hinge  as  specified  in  said  Paragraph  III. 

VI.  If  a  crack  or  loose  fastener  is  found 
during  any  inspection  required  by  this  AD. 
prior  to  further  flight,  accomplish  the  repair 
or  replacement  specified  by  the  applicable 
portion  of  Beechcraft  Service  Instruction 
0388-018,  Rev.  VI  or  Rev.  VII.  or  in 
accordance  with  Aerocon  California.  Inc. 
Engineering  Order  No.  E.O.  B-9975-2  dated 
November  14, 1975. 

VII.  Aircraft  maintenance  record  entries 
must  be  made  and  notification  in  writing  sent 
to  the  Manager.  Wichita  Aircraft 
Certification  Office.  FAA,  1801  Airport  Road, 
Room  100,  Wichita,  Kansas  67209,  stating  the 
location  and  length  of  any  cracks  found 
during  inspections  required  by  this  AD  and 
also  the  total  time  in  service  of  the 
component  at  the  time  the  crack  was 
discovered.  Reports  may  be  submitted  by 
letter  or  through  M  or  D  or  MRR  procedures. 
(Reporting  approved  by  the  Office  of 
Management  and  Budget  under  OMB  No. 
2120-0056.) 

VUl.  Within  two  (2)  days  after  each  x-ray 
inspection,  send  the  radiographs  by  most 
rapid  means  for  review  and  comment  to 
Beech  Aircraft  Corporation,  Wichita,  Kansas 
67201. 

IX.  The  eddy  current  inspections  required 
by  this  AD  must  be  performed  by  personnel 
who  have  received  training  and  are  qualified 
in  the  operation  of  eddy  current  equipment 
and  this  equipment  must  be  calibrated  using 
a  specimen  obtained  from  the  manufacturer 
which  simulates  cracking  of  the  spar  cap.  The 
replacement  of  critical  parts  such  as  the  spar 
caps  and  wing  attach  fittings  required  by  this 
AD  must  be  performed  by  personnel  or 
facilities  properly  equipped  and  certificated 
to  perform  such  repairs. 

X.  Aircraft  may  be  flown  in  accordance 
with  FAR  21.197  to  a  base  where  this  AD  can 
be  accomplished. 

XI.  The  inspection  intervals  set  forth  in 
Tables  1.  2  and  3  and  elsewhere  in  this  AD 
may  be  adjusted  up  as  much  as  25  hours  . 
where  required  to  fit  users  maintenance 
cycles  if  authorized  by  local  FAA  Flight 
Standards  Inspectors. 

XII.  Life  limit  time  extensions,  for  wing 
front  spar  lower  cap  and  associated  fittings, 
(also  called  components)  granted  in  writing 
prior  to  January  7, 1976.  apply  only  to  those 
components  that  were  in  the  aircraft  when 
the  time  extension  was  granted  and  do  not 
apply  to  new  components  installed  after  the 
extended  life  limits  are  attained. 

XIII.  Equivalent  methods  of  compliance 
with  this  AD,  if  used  must  be  approved  b^ 


the  Manager,  Wichita  Aircraft  Certification 
Office,  FAA,  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67209;  Telephone  (316)  946- 
4400. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  Beech 
Aircraft  Corporation,  Commercial 
Service,  Department  52,  Wichita,  Kansas 
67201-0085,  or  Western  Aircraft 
Maintenance,  4444  Aeronca  Street, 
Boise,  Idaho  83705,  or  examined  at  FAA, 
Office  of  the  Regional  Counsel,  Room 
1558,  601  East  12th  Street,  Kansas  City, 
Missouri  64106, 

This  AD  supersedes  AD  75-27-10 
(Amendment  39-2484). 

Amendment  39-2843  became  effective 
April  7. 1977. 

Amendment  39-3357  became  effective 
November  17. 1978. 

Amendment  39-4237  became  effective 
October  13, 1981. 

This  amendment  revises  AD  77-05- 
01R2,  Amendment  39-4237. 

This  amendment  becomes  effective 
December  8, 1987. 

Issued  in  Kansas  City,  Missouri,  on 
November  23. 1987. 
Paul  K.  Bohr, 
Director.  Central  Region. 
(FR  Doc.  87-27838  Filed  12-3-87;  8:45  am) 

BILUNG  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  87-NM-95-AD;  Amdt.  39-5798] 

Airworthiness  Directives;  British 
Aerospace  Model  H.S.  748  Series 
Airplanes 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Final  rule^ 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Model  H.S.  748  series 
airplanes,  which  requires  a  visual 
inspection  of  certain  bearings  in  the 
rudder  spring  tab.  flap  torque  shaft 
assemblies,  and  flap  interference  roller, 
and  repair,  if  necessary.  This 
amendment  is  prompted  by  a  report  that 
bearings  in  these  installations  may  be 
improperly  retained.  This  condition,  if 
not  corrected,  could  lead  to  excessive 
wear  and/or  loss  of  function  of  the 
affected  systems. 
EFFECTIVE  DATE:  January  25. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  Librarian  for  Service 
Bulletins,  P.O.  Box  17414.  Dulles 
International  Airport,  Washington,  DC 
20041.  This  information  may  be 
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examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  MFORMATHM  CONTACT: 
Ms.  Judy  Colder,  Standardization 
Branch,  Seattle  Aircraft  Certification 
Office,  ANM-113;  telephone  (206)  431- 
1967.  Maihng  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INPORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
British  Aerospace  Model  H.S.  748  series 
airplanes,  which  requires  visual 
inspection  for  looseness  of  certain 
bearings  (held  in  place  by  bearing 
retention  rings)  installed  in  the  rudder 
spring  tab,  flap  torque  shaft  assemblies, 
and  flap  interference  roller,  and  repair, 
if  necessary,  was  published  in  the 
Federal  Register  on  August  20, 1987  (52 
FR  31410). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  2  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be  $160. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  of  the  minimal 
cost  of  compliance  per  airplane  ($80).  A 
final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket 

List  of  Subjefte  in  14  CFR  Fart  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 


the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  all  Model 
H.S.  748  series  airplanes,  as  listed  in  the  BAe 
Service  Bulletin  27/110.  dated  November 
1986.  certificated  in  any  category. 
Compliance  is  required  within  60  days  after 
the  effective  date  of  this  AD  unless 
previously  accomplished. 

To  prevent  interference  caused  by  loose 
bearings,  accomplish  the  following: 

A.  Inspect  the  bearing  installations  of  the 
rudder  spring  tab,  flap  torque  shaft 
assembhes,  and  flap  interference  roller  in 
accordance  with  BAe  Service  Bulletin  27/no. 
dated  November  1986.  Any  bearing 
installation  found  to  be  loose  must  be 
repaired  prior  to  further  flight,  in  accordance 
with  the  BAe  service  bulletin. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/ or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
appropriate  service  documents  fixjm  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace.  Librarian 
for  Service  Bulletins.  P.O.  Box  17414. 
Dulles  International  Airport, 
Washington.  DC  20041.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

The  amendment  becomes  effective 
January  25. 1988. 

Issued  in  Seattle,  Washington,  on 
November  27, 1987. 

Wayne  |.  Barlow. 

Director,  Northwest  Mountain  Region. 
(FR  Doc.  87-27840  Filed  12-3-87;  8:45  am] 

BIU.INO  COOE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  87-NM-103-AD;  Amdt  39- 
5799] 

Airworthiness  Directives;  British 
Aerospace  Model  H.S.  748  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  H.S.  748  series  airplanes  with 
Modification  1472  incorporated,  but 
without  Modification  7513  incorporated, 
which  requires  replacement  of  certain 
nose  landing  gear  jack  support  bracket 
bearing  cap  attachment  studs.  This 
amendment  is  prompted  by  reports  of 
incidents  where  the  nose  landing  gear 
has  malfunctioned  due  to  the  failure  of 
the  nose  landing  gear  jack  support 
bracket  bearing  cap  attachment  studs. 
This  condition,  if  not  corrected,  could 
result  in  the  inability  to  lower  or  lock 
down  the  nose  gear  for  landing. 
EFFECTIVE  DATE:  January  25. 1988. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace.  Librarian  for  Service 
Bulletins.  P.O.  Box  17414.  Dulles 
International  Airport,  Washington,  DC 
20041.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Henry  A.  Jenkins.  Systems  and 
Equipment  Branch,  ANM-130S: 
telephone  (206)  431-1946.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  98168. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
inspection  and  replacement  of  nose 
landing  gear  jack  support  bracket 
bearing  cap  attachment  studs  on  certain 
British  Aerospace  Model  H.S.  748 
airplanes,  was  published  in  the  Federal 
Register  on  September  10. 1987  (52  FR 
34227). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  NPRM. 

Paragraph  F.  of  the  final  rule  has  been 
revised  to  require  the  concurrence  of  the 
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FAA  Principal  Maintenance  Inspector  in 
requests  by  operators  for  use  of 
alternate  means  of  compliance.  The 
FAA  has  determined  that  this  change 
will  not  increase  the  economic  burden 
on  any  operator,  nor  will  it  increase  the 
scope  of  the  AD. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  public  interest  require  the 
adoption  of  the  rule  with  the  change 
discussed  above. 

It  is  estimated  that  3  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  0.2  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be  S24. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  of  the  minimal 
cost  per  airplane  ($8).  A  final  evaluation 
has  been  prepared  for  this  regulation 
and  has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft.  , 

Adoption  of  the  Amendment       I 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  39  continues 
to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  t421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  ne 
airworthiness  directive: 

British  Aerospace:  Applies  to  all  Model  H.S. 
748  series  airplanes  with  Modification 
1472  incorporated,  but  without 
Modification  7513  incorporated, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  inability  to  lower  or  lock  down 
the  nose  gear  for  landing,  accomplish  the 
following: 

A.  Prior  to  the  accumulation  of  7.000 
landings  or  within  the  next  90  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  replace  nose  landing  gear  jack  support 


i 


bracket  bearing  cap  attachment  studs.  Part 
Numljer  2cDl3248.  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  A53/53 
Revision  1.  dated  May  1987. 

B.  Replacement  studs  must,  in  turn,  be 
replaced  prior  to  accumulation  of  7,000 
landings. 

C.  Until  studs  exceeding  a  life  of  7,000 
landings  have  been  replaced,  nose  landing 
gear  jack  support  structure  must  be  inspected 
prior  to  each  day's  first  flight  to  ensure  each 
stud  and  bearing  cap  are  secure  and  correctly 
fitted  in  accordance  with  British  Aerospace 
Alert  Service  Bulletin  A53/53,  Revision  1, 
dated  May  1987. 

O.  On  assemblies  where  the  bearing  caps 
or  studs  are  found  loose,  all  four  bearing  cap 
attachment  studs  must  be  replaced  before  the 
next  flight,  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  A53/53, 
Revision  1,  dated  May  1987. 

E.  Incorporation  of  Modification  7513,  as 
described  in  British  Aerospace  Alert  Service 
Bulletin  A53/53.  Revision  1.  dated  May  1987, 
constitutes  terminating  action  for 
requirements  of  paragraphs  A.,  B.,  C,  and  D., 
above. 

P.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  an  FAA 
Prinicipal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the  ' 
appropriate  service  information  froiii  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Airport, 
Washington,  DC  20041.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  becomes  effective 
January  25, 1988. 

Issued  in  Seattle,  Washington  on 
November  27, 1987. 
Wayne ).  Barlow, 

Director,  Northwest  Mountain  Region. 
(FR  Doc.  87-27841  Filed  12-3-87;  8:45  am] 

BILUNG  COK  4910-13-M 


14  CFR  Part  39 

[Docket  No.  87-NM-75-AD;  Amdt  39-5797] 

Airworthiness  Directives;  Fokker 
Model  F27  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Final  rule. 
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summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F27 
series  airplanes,  which  requires 
modification  of  the  rudder  trim  tab.  This 
amendment  is  prompted  by  reports  of 
rudder  trim  tab  flutter.  This  condition,  if 
not  corrected,  could  result  in  loss  of  the 
trim  tab  and  damage  to  the  rudder. 

EFFECTIVE  DATE:  January  25, 1988. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc.,  1199  N. 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judy  Colder,  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-«8966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
modification  of  the  rudder  trim  tab  to 
prevent  flutter  on  certain  Fokker  Model 
F27  series  airplanes,  was  published  in 
the  Federal  Register  on  July  10, 1987  (52 
FR  26022).  That  action  was  prompted  by 
several  reports  of  rudder  trim  tab  flutter, 
which  could  result  in  the  loss  of  the  trim 
tab  and  damage  to  the  rudder. 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  stated  that  he  had  not 
experienced  any  flutter  problems,  and 
questioned  the  need  for  an  AD.  The 
commenter  also  pointed  out  that  the 
service  difficulty  program  has  cited  no 
reports  of  flutter  from  January  1, 1987, 
through  August  1, 1987.  No  U.S. 
operator,  to  the  commenter's  knowledge, 
has  experienced  rudder  flutter,  and  the 
manufacturer  has  stated  the  existing 
rudder  tab  is  flutter  free  if  its  integrity  is 
maintained  in  accordance  with  present 
maintenance  recommendations.  The 
commenter  proposed  a  mandatory 
repetitive  inspection,  in  lieu  of  the 
modification,  to  assure  tab  integrity.  The 
FAA  does  not  concur  with  the  comment 
that  an  AD  is  not  necessary.  The  FAA 
has  determined  that  the  AD  is  justified 
because  non-U.S.  operators  have 


experienced  seven  instances  of  flutter; 
while  U.S.  operators  have  not 
experienced  a  flutter  problem,  the 
potential  for  such  a  problem  still  exists. 
The  repetitive  inspection  program 
recommended  by  the  commenter  may  be 
submitted  for  consideration  as  an 
alternate  means  of  compliance  as  stated 
in  Paragraph  B.  of  this  AD. 

After  careful  leview  of  the  available 
data,  including  the  comments  discussed 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  tliat  38  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  60  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  cost  of 
parts  is  estimated  at  $1600  per  airplane. 
Based  on  these  figufes.  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $182,400. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  per  airplane  ($4800). 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  doclwt. 

List  of  Subject*  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39  to 
read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C  106(g]  (Revised  Pub.  L.  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Fokker  B.V.:  Applies  to  Fokker  Model  F27 
series  airplanes,  serial  numbers  10102 
through  10684. 10686. 10687, 10689  through 
10692,  certificated  in  any  category. 
Compliance  required  within  one  year 
after  the  effective  date  of  this  AD,  unless 
previously  accomplished. 
To  prevent  flutter  of  rudder  trim  tab. 

accomplish  die  following: 


A.  Modify  the  rudder  trim  tab  in 
accordance  with  Part  2,  Accomplishment 
InstmctkMis.  of  Fokker  Service  Bulletin  No. 
F27/S5-62.  dated  August  18, 1986,  or  Revision 
1,  dated  April  IS.  1987. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

Ail  persons  afi^ected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fokker  Aircraft  USA,  Inc.. 
1199  N.  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  document  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  179G0  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  OfiSce. 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

This  amendment  becomes  effective 
January  25, 1988. 

Issued  in  Seattle.  Washington,  on 
November  27. 1987. 

Wayne ).  Barlow. 

Director,  Northwest  Mountain  Region. 
[FR  Doc.  87-27843  Filed  12-3-87;  8:45  am] 
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14CFRPart39 

[Docket  Na  S7-ASW-50;  AmdL  39-5786] 

Airworthiness  Directives; 
Messerschmltt-Bolkow-Blohm  Models 
BO-10S  and  BK-1 17,  All  Series;  BeO 
Helicopter  Textron.  Inc^  Vodel  222,  All 
Series;  and  Aerospatiale  Model  AS- 
355,  An  Series;  Helicopters 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Pmal  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  Messerschmitt-Bolkow-Blohm 
(MBB)  Model  BO-105.  all  series,  with 
STC  No.  SH479GL  installed;  MBB  Model 
BK-117.  all  series,  with  STC  No. 
SH1853SO  installed;  Bell  Helicopter 
Textron  Inc.,  Model  222,  all  series,  with 
STC  No.  1879SO  installed;  and 
Aerospatiale  Model  AS-355.  all  series, 
with  STC  No.  SH673GL  installed,  by 
individual  priority  letter  AD.  This  AD 
requires  the  removal  of  engine 


compartment  labels.  This  AD  is  needed 
to  prevent  ingestion  of  the  labels  by  the 
engine  which  could  result  in  complete 
loss  of  engine  power. 
DATES:  Effective  Date:  December 
18, 1987,  as  to  all  persons  except  those 
persons  to  whom  it  was  made 
immediately  effective  by  priority  letter 
AD  87-19-01.  issued  September  8. 1987, 
which  contained  this  amendment. 

Compliance:  Required  before  further 
flight  after  the  effective  date  of  this  AD, 
unless  already  accomplished. 

ADDRESSES:  Service  BulleUn  No.  081987. 
dated  August  19. 1987,  may  be  obtained 
from  Facet  Enterprises.  Inc.  8439  Triad 
Drive.  Greensboro.  NC  27409. 

A  copy  of  the  Service  Bulletin  is 
contained  in  the  Rules  Docket,  Federal 
Aviation  Administration,  Southwest 
Region,  Office  of  the  Regional  Counsel, 
4400  Blue  Mound  Road.  Fort  Worth. 
Texas. 

FOR  further  INFORMATION  CONTACT: 
Jerry  C.  Robinette,  Aerospace  Engineer, 
Propulsion  Branch,  ACE-140A.  Atlanta 
Aircraft  Certification  Office,  Federal 
Aviation  Administration,  Central 
Region,  1669  Phoenix  Parkway,  Suite 
210C,  Atlanta,  Georgia  30349;  telephone 
(404)  991-3810. 

SUPPLEMENTARY  INFORMATION:  On 
September  8, 1987,  priority  letter  AD  87- 
19^  was  issued  and  made  effective 
immediately  to  all  known  U.S.  owners 
and  operators  of  certain  MBB  Model 
BO-105  and  BK-117.  all  series;  Bell 
Helicopter  Textron,  Inc.,  Model  222,  all 
series;  and  Aerospatiale  Model  AS-355, 
all  series:  helicopters.  The  AD  requires 
the  removal  of  an  advisory  label  which 
can  become  debonded  from  the 
airframe.  AD  action  was  necessary  to 
prevent  ingestion  of  the  label  by  an 
engine. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
this  AD  effective  immediately  by 
individual  priority  letter  AD.  issued 
September  8, 1987.  to  all  known  U.S. 
owners  and  operators  of  certain  MBB 
Model  BO-105  and  BK-117.  all  series: 
Bell  Helicopter  Textron.  Inc^  Model  222, 
all  series;  and  Aerospatiale  Model  AS- 
355,  all  series;  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal  Register 
as  an  amendment  to  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
to  make  it  effective  as  to  all  persons. 

The  FAA  has  determined  that  this 
regidation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
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impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  PR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
Hnal  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  S  39.13  of 
Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g]  (Revised,  Pub.  L  97-449, 
)anuary  12, 1983);  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  adding  the  following  new 
airworthiness  directive  (AD): 

Messerachmitt-Bolkow-BIohm  (MBB).  Bell 
Helicopter  Textron,  Inc.,  and 
Aerospatiale:  Applies  to  all  MBB  BO-105, 
all  series,  with  STC  No.  SH479GL 
installed;  MBB  Model  BK-117.  all  series, 
with  STC  No.  SH1853SO  installed;  Bell 
Model  222.  all  series,  with  STC  No. 
SH1879SO  installed;  Aerospatiale  Model 
AS-355.  all  series,  with  STC  No. 
SH673GL  Installed. 
Compliance  is  required  before  further 

flight,  unless  already  accomplished. 
To  prevent  the  ingestion  of  the  labels 

(Facet  P/Ns  1741120  and  1741120-01)  by  the 

engines,  accomplish  the  following: 

(a)  Gain  access  to  the  engine  compartment 
where  the  labels  are  located. 

(b)  Remove  the  labels  (Facet  P/N's  1741120 
and  1741120-01)  from  the  airframe  using 
methyl  ethyl  ketone  (MEK)  and  a  single-edge 
razor. 

(c)  Clean  area  where  label  was  installed. 

(d)  Make  appropriate  logbook  entry 
showing  compliance  with  this  AD. 

(e)  An  alternative  method  of  compliance 
which  provides  an  equivalent  level  of  safety 
may  be  used  when  approved  by  the  Manager. 
FAA  Atlanta  Aircraft  Certification  Office. 


1669  Phoenix  Parkway.  Suite  210C  Atlanta. 
Georgia  30349. 

(f)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  FAR 
21.199  to  a  base  where  the  AD  can  be 
accomplished.  ._ 

Note. — 1.  The  information  on  the  labels 
repeats  information  which  is  provided  in  the 
Rotorcraft  Flight  Manual  Supplement. 

2.  Facet  Service  Bulletin  No.  081987, 
dated  August  19, 1987,  refers  to  this 
subject. 

This  amendment  becomes  effective 
December  18, 1987.  as  to  all  persons 
except  those  persons  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  87-19-01.  issued  September  8. 
1987.  which  contained  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  November 
19. 1987. 
Don  P.  Watson, 

Acting  Director,  Southwest  Region. 
[FR  Doc.  87-27839  Filed  12-3-87;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Fees  for  Rule  Enforcement  and 
Financial  Reviews 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Final  rule  and  final  schedule  of 

fees. 

summary:  The  Commission  recently 
proposed  a  revision  to  its  method  of 
calculating  annual  fees  for  rule 
enforcement,  sales  practice  and 
financial  reviews  of  exchanges.  52  FR 
28284  (July  29, 1987).  The  fees  would  be 
set  at  65%  of  the  actual  average  cost  of 
reviewing  each  exchange  over  a  three- 
year  period.  The  Commission  is  now 
adopting  the  proposed  formula  and  1987 
fee  schedule  in  final  form  as  proposed. 
EFFECTIVE  DATE:  February  2, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Smith.  Office  of  the  Executive 
Director.  Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone:  (202) 
254-6090. 
SUPPtEMENTARY  INFORMATION: 

I.  Introduction 

The  Futures  Trading  Act  of  1982  (Pub. 
L.  97-444.  96  Stat.  2294,  2326,  January  11, 
1983)  amended  section  26  of  the  Futures 
Trading  Act  of  the  1978  (7  U.S.C.  16a)  to 
add  specific  authority  for  the 
Commission — 

to  promulgate,  after  notice  and  opportunity 
for  hearing,  a  schedule  of  appropriate  fees  to 


be  charged  for  services  rendered  and 
activities  and  functions  performed  by  the 
Commission  in  conjunction  with  its 
administration  and  enforcement  of  the 
Commodity  Exchange  Act:  Provided.  That  the 
fees  for  any  specified  service  or  activity  or 
function  shall  not  exceed  the  actual  cost 
thereof  to  the  Commission 

The  Conference  Report  accompanying 
the  legislation  (H.R.  Rep.  No.  964.  97th 
Cong.  2d  Sess.  57  (1982))  states  that  "the 
conferees  intend  that  the  fee  schedule 
addressed  by  the  Congress  be  strictly 
limited  to  Commission  activities  directly 
related  to"  eight  enumerated 
Commission  functions  including 
"contract  market  and  registered  futures 
association  rule  enforcement  reviews 
and  financial  reviews:" 

On  January  8, 1985,  the  Commission 
promulgated  a  final  schedule  of  fees  for 
contract  market  and  rule  enforcement 
reviews.  50  FR  928.  Under  this  schedule, 
the  fee  for  each  exchange  was  based  on 
both  the  trading  volume  of  the  exchange 
and  the  number  of  contracts  traded  on 
the  exchange  during  the  preceding  three 
fiscal  years.  The  Commission 
prospectively  estimated  that  both  of 
these  factors  had  a  direct  effect  on  the 
amount  of  time  Commission  staff  spent 
conducting  reviews  of  each  exchange.  49 
FR  22827,  22828  (June  1, 1984). 

On  July  29, 1987,  the  Commission 
published  a  proposed  revision  to  the 
formula  and  a  proposed  schedule  of  fees 
for  FY  1987  based  on  this  new  formula. 
51  FR  28284.  Under  the  proposed 
formula  and  exchange's  annual  fee  will 
be  65%  of  the  actual  average  cost  of 
reviewing  that  exchange  over  a  three- 
year  period,  rounded  to  the  nearest 
multiple  of  $100. 

The  Commission  proposed  this 
revision  in  order  to  insure  that  it  will 
consistently  recover  65%  of  its  actual 
cost  of  reviewing  each  exchange.  Under 
the  existing  fee  schedule,  the 
Commission's  total  recovery  of  its  actual 
review  costs  through  fees  paid  by  the 
exchanges  was  falling  significantly  each 
year.  In  FY  1985.  the  Commission 
recovered  69%  of  its  actual  review  costs. 
In  FY  1986  the  Commission  received  64% 
of  its  costs,  and  in  FY  1987,  under  the 
previous  fee  schedule,  the  Commission 
would  have  received  only  53%  of  its 
costs. 

The  previous  fee  schedule  also 
resulted  in  the  exchanges  paying 
different  precentages  of  the  actual  cost 
of  Commission  review.  The  revised  fee 
schedule  will  guarantee  that  each 
exchange's  fee  represents  the  same 
percentage  of  the  actual  cost  to  the 
Commission  of  reviewing  that  exchange. 
As  a  result,  the  review  fees  will  operate 
like  the  Commission's  other  service  fees, 
which  are  also  based  on  actual  costs. 


The  new  method  of  calculating  fees 
will  produce  a  narrower  range  of  fee 
changes.  The  Commission  incurs  certain 
costs  in  reviewing  any  exchange, 
regardless  of  its  size.  Although  these 
costs  increase  as  the  size  of  the 
exchange  increases,  they  do  not  do  so  in 
a  linear  manner.  The  new  method  of 
calculating  fees  reflects  this  "base  level" 
by  tying  fees  to  actual  costs  and,  as  a 
result,  the  fees  charged  different  sized 
exchanges  under  the  new  method  of 
calculating  fees  will  vary  from  one 
exchange  to  another  to  a  lesser  extent 
than  under  the  ciurent  system. 

One  commenter  supported  the 
proposal,  but  recommended  that  the 
Commission  consider  a  four-year  rather 
than  a  three-year  average  in  order  to 
minimize  year-to-year  fluctuations  in  the 
fee.  The  Commission  has  decided  to 
retain  the  three-year  average  at  this 
time.  However,  it  is  not  necessarily 
opposed  to  considering  a  four-year 
average  in  the  future. 

Another  commenter  supported  the 
Commission's  proposed  use  of  actual 
costs,  but  expressed  concern  about  the 
possibility  of  unchecked  future 
escalation  of  fees  and  suggested  that  a 
cap  on  fees  be  established.  The 
Commission  believes  that  by  limiting 
fees  to  65%  of  acutal  costs,  it  has 
established  a  reasonable  limitation  on 
fees.  The  65%  level  was  intended  to 
maintain  a  level  of  collection  closer  to 
what  was  originally  achieved  under  the 
old  formula  (69%)  while  at  the  same  time 
distributing  fees  more  equitably  based 
on  the  actual  cost  of  reviewing  each 
exchange.  It  is  likely  that  the  actual 
costs  of  review  will  rise  as  the 
Commission's  personnel  and  overhead 
costs  increase.  Therefore,  it  can  be 
expected  that  the  fee  for  rule 
enforcement,  sales  practice  and 
financial  review  will  rise  in  subsequent 
years. 

A  third  commenter  opposed  the 
Commission's  proposal.  This  commenter 
and  the  second  commenter  both 
expressed  concern  about  the  effect  of 
these  fees  on  the  ability  of  domestic 
markets  to  compete  with  foreign 
exchanges,  partly  because  the  exchange 
will  pass  any  increase  in  fees  on  to 
market  users.  The  Commission  does  not 
believe  that  the  change  in  the  method  of 
calculating  rule  enforcement  review  fees 
will  have  an  impact  on  international 
competition.  There  is  little  evidence  that 
fees  have  an  effect  on  the  volume  of 
trading.  Since  NFA  fees  and  CFTC 
service  fees  were  imposed  in  1983,  the 
volume  of  trading  has  increased  by  over 
85%. 

The  third  commenter  also  asserted 
that  the  proposed  fee  schedule  would 
motivate  exchanges  to  merge  in  order  to 


avoid  the  cost  of  review.  The 
Commission  has  not  seen  any  evidence 
that  existing  NFA  or  CFTC  fees  have 
been  the  cause  of  mergers,  nor  does  it 
believe  that  the  fees  proposed  are  large 
enough  to  create  an  incentive  for 
merger. 

The  same  commenter  also  contends 
that  the  new  formula  will  have  a 
"chilling  effect"  on  the  review  process 
because  the  new  formula  does  not  use 
the  "neutral"  factor  of  volume  as  the 
basis  for  the  calculation.  The  commenter 
suggests  that  by  using  actual  costs  as  a 
basis  for  the  fee.  the  CFTC  will 
discourage  the  exchange  from 
conducting  complex  investigations  of 
possible  violations  of  exchange  rules, 
from  engaging  in  dialogue  with  CFTC 
staff  during  a  review  and  from 
challenging  CFTC's  conclusions  in  the 
final  stages  of  a  review  because  of  the 
time  consumed  by  each  of  those 
activities.  The  Commission  disagrees 
with  this  assessment.  In  general,  the 
Commission  does  not  believe  that  the 
level  of  fees  that  would  be  imposed  on 
exchanges  reasonably  could  be 
expected  to  be  a  determinant  of 
exchange  self-regulatory  activities  as 
contended  by  the  commenter.  Moreover, 
an  exchange's  failure  to  conduct 
complex  investigations  can  result  in 
more  rather  than  less  Commission 
resources  being  devoted  to  review  of  an 
exchange's  affirmative  compliance 
program  than  if  an  exchange  does 
conduct  such  investigations.  For 
example,  it  may  be  necessary  for  the 
Commission  to  conduct  more  frequent 
reviews  supplemented  by  increased 
informal  oversight  to  assure  that  an 
exchange  fulfills  its  self-regulatory 
responsibilities. 

The  third  commenter  further  questions 
whether  the  new  formula  would  be 
based  on  readily  available,  verifiable 
information.  In  response,  the 
Commission  will  obtain  actual  costs, 
which  are  the  basis  of  the  revised 
formula,  from  the  Budget  Account  Code 
(BAC)  system  print-outs  of  the  hours 
logged  by  CFTC  staff  on  review  of  each 
exchange,  along  with  a  calculation  of 
associated  costs  based  on  the  actual 
salaries  of  those  employees.  These 
figures  are  verifiable  as  are  the  figures 
used  in  the  calculation  of  overhead  costs 
derived  from  the  Commission's 
accounting  system. 

The  same  commenter  also  makes 
reference  to  the  variability  in  the 
number  of  hours  expended  on  reviews. 
While  in  the  past  the  staff  audited  some 
exchanges  less  frequently  than  others, 
as  a  matter  of  practice,  a  report  usually 
is  issued  on  each  exchange  every  two 
years.  In  order  to  operate  on  this 
schedule,  the  rule  enforcement  review 


and  sales  practice  audit  staff  undertake 
an  audit  every  two  years,  while  the 
financial  audit  staff  visit  an  exchange 
more  frequently  to  conduct  different 
segments  of  a  review. 

This  commenter  also  pointed  out  that, 
in  two  instances,  actual  costs  were 
divided  evenly  between  three  New  York 
exchanges.  In  FY  1984  an  equal  cost  of 
$3,088  was  charged  to  Comex.  the 
Coffee,  Sugar  and  Cocoa  Exchange  and 
the  New  York  Cotton  Exchange.  In  FY 
1985  an  equal  cost  of  $15,532  was 
charged  to  the  Coffee,  Sugar  and  Cocoa 
Exchange,  the  New  York  Mercantile 
Exchange  and  the  New  York  Cotton 
Exchange.  The  total  costs  were  divided 
evenly  between  the  exchanges  because 
actual  costs  of  auditing  the  exchanges 
were  erroneously  recorded  under  a 
single  budget  code  (22400)  rather  than 
under  separate  codes  for  each  exchange. 
The  Commission  has  decided  to  remove 
these  costs  from  its  calculations,  as  the 
commenter  suggests.  Therefore,  the  fees 
for  Comex.  the  Coffee.  Sugar  and  Cocoa 
Exchange,  the  New  York  Cotton 
Exchange,  and  the  New  York  Mercantile 
Exchange  have  been  reduced  in  the  final 
schedule  of  fees. 

The  Commission  has  concluded  that  it 
is  appropriate  to  include  the  charge  the 
commenter  refers  to  as  a  "market 
surveillance"  fee.  In  conjunction  with 
rule  enforcement  reviews  conducted  by 
the  staff  of  the  Division  of  Trading  and 
Markets,  the  staff  of  the  Division  of 
Economic  Analysis  periodically  assists 
in  the  review  of  exchange  market 
surveillance  programs.  Generally,  in 
these  instances,  the  Division  of 
Economic  Analysis  staff  uses  the 
Division  of  Trading  and  Markets'  BAC 
codes,  but  in  the  course  of  a  review  of 
one  exchange,  spanning  FY  1985  and  FY 
1986.  the  New  York  Division  of 
Economic  Analysis  staff  used  their  own 
code.  Because  the  time  recorded  by  the 
Economic  Analysis  staff  under  the  code 
was  a  legitimate  part  of  a  rule 
enforcement  review,  the  Commission 
has  included  these  costs  in  the  total  cost 
of  the  rule  enforcement  review  of  the 
exchange  involved. 

The  commenter  suggests  alternative 
fee  calculations  based  on  varying  ratios 
between  volume  and  actual  cost. 
Volume  has  not  proven  to  be  an 
accurate  measure  of  the  costs  to  the 
government  of  conducting  rule 
enforcement  and  financial  reviews.  Each 
of  the  alternatives  offered  by  the 
commenter  would  result  in  several 
exchanges  paying  more  than  actual 
costs,  a  result  which  the  Commission 
has  concluded  would  be  inappropriate. 

Finally,  this  commenter  requested  that 
the  Commission  hold  a  hearing  on  the 
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proposed  service  fees.  The  commenter 
cited  section  26(c)  of  the  Futures 
Trading  Act  of  1978  as  authority  for  this 
request.  In  pertinent  part  section  26(c) 
provides  that: 

Nothing  in  this  section  shall  limit  the 
authority  of  the  Commission  to  promulgate, 
after  notice  and  opportunity  for  hearing,  a 
schedule  of  appropriate  fees  to  be  charged  for 
services  rendered  and  activities  and 
functions  performed  by  the  Commission  in 
conjunction  with  its  administration  and 

enforcement  of  the  Commodity  Exchange  Act 

•  •  • 

Where,  as  here,  a  statute  provides 
that  an  agency  may  promulgate 
regulations  after  "notice  and 
opportunity  for  a  hearing."  the  hearing 
may  consist  of  a  notice  and  comment 
procedure,  and  need  not  be  an  oral  or 
"trial-type"  hearing.  See  United  States  v. 
Florida  East  Coast  Railway  Co..  410  U.S. 
224.  235-38  (1973).  Under  the 
Administrative  Procedure  Act,  trial-type 
hearings  are  required  only  if  the 
relevant  statute  directs  that  the  agency 
make  its  decision  after  a  hearing  "on  the 
record."  See  id.:  see  also  Farmer's  Union 
Central  Exchange,  Inc.  v.  Federal 
Energy  Regulatory  Commission.  734 
F.2d  1486. 1499  n.39  (D.C.  Cir.  1984): 
Pacific  Coast  European  Conference  v. 
United  States,  350  F.2d  197,  205  (9th  Cir. 
1965).  Section  26(c)  does  not  require  that 
the  Commission  hold  a  hearing  "on  the 
record"  when  it  promulgates  fee 
schedules.  Consequently,  the  notice  and 
comment  procedure  provided  by  the 
Commission  constitutes  a  legally 
sufficient  hearing  under  the  statute. 
Therefore,  the  Commission  is  denying 
the  commenter's  request  for  an  oral 
hearing. 

The  Commission  has  therefore 
determined  to  adopt  the  rule  amendment 
as  proposed.  The  computation  of  the  FY 
1987  fee  under  the  revised  rule  follows. 

II.  Computation  of  Fees  for  FY  1987 

Under  the  final  rule,  fees  are 
calculated  by  first  extracting  personnel 
costs  recorded  by  staff  for  rule 
enforcement  and  financial  reviews  from 
the  Budget  Account  Code  (BAC)  system 
for  a  three-year  period,  in  this  case  FY 
1984.  FY  1985  and  FY  1986.  The 
Commission  then  adds  an  overhead 
factor  for  benefits,  including  retirement, 
insurance  and  leave,  based  on  a 
government-wide  standard,  and  an 
overhead  factor  for  general  and 
administrative  costs,  such  as  space, 
equipment  and  utilities.  The  overhead 
figure  is  derived  by  computing  the 
percentage  of  Commission 
appropriations  spent  on  these  non- 
personnel  items. 

As  noted  in  the  Federal  Register 
release  on  the  proposed  rule,  the 
Commission  applied  a  total  overhead 
factor  of  45%  to  costs  incurred  through 


FY  1984.  Subsequently,  the  overhead 
factor  was  changed  in  accordance  with 
0MB  Circular  A-76.  This  change  in  the 
overhead  factor  resulted  in  calculations 
of  98%  overhead  for  FY  1985  and  104% 
overhead  for  FY  1986.  .Minor  fiuctuations 
in  overhead  are  expected  from  year  to 
year  as  there  are  changes  in 
government-wide  benefits  and  in  the 
percentage  of  Commission 
appropriations  applied  to  non-personnel 
costs. 

Once  the  total  personnel  costs  for 
reviewing  each  exchange  and  overhead 
costs  were  determined,  the  costs  for  FY 
1984,  FY  1985  and  FY  1986  were 
averaged  to  calculate  the  average 
annual  cost  of  reviewing  each  exchange 
over  the  three-year  period.  That  figure 
was  then  multiplied  by  65%  and  rounded 
to  the  nearest  multiple  of  $100  to  arrive 
at  the  FY  1987  fee  for  that  exchange. 

The  FY  1987  fee  for  each  exchange 
follows.  The  fee  is  due  60  days  after 
publication  of  this  notice. 


-     T 

Actual 

avg. 

costs— 

FY  1984- 

FY1986 

FY  1987 

fee  under 

proposed 

rule 

Chicago  Board  of 
Trade  ' 

$166,592 

153,828 

75,440 

47,016 

74,318 

68,703 

43,017 

55.243 

30,820 

2,034 

4,399 

$108,300 

Chicago  Mercantile 
Exchange 

100,000 

Commodity 
Exchange,  Inc 

49.000 

Coffee,  Sugar  & 

Cocoa  Exchange 

New  York  Mercantile 

Exchange 

30,600 
48.300 

New  Yorft  Cotton 
Exchange  

44,700 

Kansas  City  Board  of 
Trade 

28,000 

New  York  Futures 
Exchange 

35,900 

Minneapolis  Grain 
Exchange  

20,000 

Philadelphia  Board  of 
Trade 

1,300 

Amex  Commodities 
Corp 

2,900 

Total 

721,410 

469.000 

(65%) 

'  The  Chicago  Board  of  Trade,  the  MidA- 
merica  Exchange  and  the  Chicago  Rice  and 
Cotton  Exchange  are  combined  solely  for  the 
purpose  of  determining  the  rule  enforcement 
review  fee. 

III.  Regulatory  Flexibility  Act 

The  changes  proposed  in  this  release 
affect  contract  markets  (also  referred  to 
as  "exchanges ').  The  Commission  has 
previously  determined  that  contract 
markets  are  not  "small  entities"  for 
purposes  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq.,  47  FR  18618 
(April  30. 1982).  Therefore,  the 
requirements  of  the  Regulatory 


Flexibility  Act  do  not  apply  to  contract 
markets.  Accordingly,  the  Chairman,  on 
behalf  of  the  Commission,  certifies  that 
the  fees  proposed  herein  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  17  CFR  Part  1 

Contract  market  rule  reviews, 
Contract  market  financial  reviews,  Fees. 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Part  1,  Appendix  B,  is 
amended  as  set  forth  below. 

PART  1-«ENERAL  REGULATIONS; 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  2.  2a,  4,  4a,  6,  6a,  6b,  6c 
6d.  6e,  6f.  eg.  6h.  6i.  Sj,  6k.  61.  6m.  6n.  6o.  7.  7a. 
7b,  8.  9. 12, 12a,  12c  13a.  13a-l.  16. 16a.  19.  21 
and  24  unless  otherwise  noted. 

2.  Paragraph  (b)  of  Appendix  B  is 
revised  to  read  as  follows: 

Appendix  B— Fees  for  Contract  Market 
Rule  Enforcement  Reviews  and 
Financial  Reviews 


(b)  The  Commission  shall  compute  the 
annual  fee  for  each  board  of  trade  by 
computing  the  actual  average  annual 
cost  to  the  Commission  of  conducting 
rule  enforcement  and  financial  reviews 
of  that  board  of  trade  over  the  preceding 
three  fiscal  years,  then  multiplying  that 
amount  by  65%  and  rounding  to  the 
nearest  multiple  of  $100. 
***** 

Issued  in  Washington,  DC,  on  December  1, 
1987,  by  the  Commission. 
Jean  A.  Webb, 
Secretary  of  the  Commission. 

[FR  Doc.  87-27878  Filed  12-3-87;  8:45  am) 
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Federal  Energy  Regulatory 
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[Docket  Nos.  GP87-69-000,  GP87-66-000, 
GP87-68-0001 

Final  Order  Approving  Jurisdictional 
Agency  Determinations 

Issued  November  25. 1987. 

ACENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 


ACTION:  Final  order  approving 
jurisdictional  agen,cy  determinations. 


summary:  On  November  25, 1987,  the 
Commission  issued  a  final  order  in  the 
captioned  dockets  affirming  the 
recommendations  of  the  Colorado  Oil 
and  Gas  Conservation  Commission  and 
the  Virginia  Department  of  Mines, 
Minerals  and  Energy  that  certain  areas 
be  designated  as  tight  formations 
pursuant  to  §  271.703(c)(2)(i)  of  the 
Commission's  regulations  and  the 
provisions  of  the  Natural  Gas  Policy  Act 
of  1978.  In  the  order,  the  Commission 
directs  that  §  271.703(d)  of  the 
Commission's  regulations  be  amended 
by  adding  paragraphs  (201).  (202)  and 
(203).  describing  the  areas  designated  as 
tight  formations.  The  jurisdictional 
agencies  of  Colorado  and  Virginia  have 
submitted  for  Commission  review 
recommendations  of  areas  to  be 
designated  as  tight  formations. 
EFFECTIVE  DATE:  November  25, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ray  J.  Alvarez,  Federal  Energy 
Regulatory  Commission,  Office  of  the 
General  Counsel,  825  North  Capitol 
Street  NE..  Washington,  DC  20426,  (202) 
357-8316. 

SUPPLEMENTARY  INFORMATION: 
Order  No.  485 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman;  Anthony  G.  Sousa.  Charles  G. 
Stalon.  Charles  A.  Traband  and  CM.  Naeve. 
High-Cost  Gas  Produced  From  Tight 
Formations;  Colorado  Oil  &  Gas 
Conservation  Commission  (Colorado-38 
Addition).  Docket  Nos.  GP87-69-000 
(formerly  RM79-76-255):  Colorado  Oil  &  Gas 
Conservation  Commission  (Colorado-39 
Addition).  Docket  Nos.  GP87-66-000 
(formerly  RM79-76-239):  Virginia  DepaHment 
of  Mines,  Minerals  and  Energy.  (Virginia-4). 
Docket  Nos.  GP87-fl8-000  (formerly  RM79- 
76-249). 

The  Colorado  Oil  and  Gas 
Conservation  Commission  (Colorado 
and  the  Virginia  Department  of  Mines, 
Minerals  and  Energy  (Virginia)  have 
submitted  to  the  Commission  in  the 
captioned  dockets  recommendations 
that  certain  areas  be  designated  as  tight 
formations  pursuant  to  §  271.703(c)(2)(i) 
of  the  Commission's  regulations  and  the 
provisions  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA).  Under  section  107(c)(5) 
of  the  NGPA  the  Commission  is 
authorized  to  prescribe  incentive  prices 
for  high-cost  natural  gas.  High-cost  gas 
is  produced  under  conditions  which 
present  extraordinary  risks  or  costs  and 
once  designated  may  receive  an 
incentive  price.  The  Commission 


determined  that  natural  gas  produced 
from  tight  formations  is  high-cost 
natural  gas  under  section  107(c)(5).  > 
Under  the  Commission's  regulations  (18 
CFR  271.703)  jurisdictional  agencies  may 
submit  for  Commission  review 
recommendations  of  areas  to  be 
designated  as  tight  formations. 

The  Commission  in  the  past  has 
reviewed  tight  formation 
recommendations  under  its  general 
rulemaking  authority  as  provided  for  by 
NGPA  section  501.  However,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  recently  held  in 
Williston  Basin  Interstate  Pipeline  Co. 
V.  FERC,  816  F.2d  777  (D.C.  Cir.  1987) 
that  the  Commission  must  review 
jurisdictional  agency  tight  formation 
recommendations  as  determinations 
under  NGPA  section  503.  On  July  29, 
1987,  the  Commission  revised  its 
regulations  pertaining  to  tight  formation 
gas  in  Order  No.  479,  40  FERC  \  61,103 
(1987),  so  that  pending  tight  formation 
recommendations  (such  as  these)  would 
be  considered  as  jurisdictional  agency 
determinations  under  section  503  of  the 
NGPA.  Section  503  of  the  NGPA 
prescribes  that  if  substantial  evidence  is 
lacking  to  support  a  jurisdictional 
agency's  determination,  the  Commission 
may  issue  a  preliminary  finding 
reversing  such  determination.  A  final 
order  must  be  issued  within  120  days 
thereafter. 

After  reviewing  the  data  orginally 
submitted  to  Colorado  and  Virginia,  the 
Commission  staff  submitted  deficiency 
letters  to  both  agencies  requesting  more 
detailed  information.  No  responses  were 
received.  On  July  29, 1987  the 
Commission  issued  a  notice  of 
preliminary  finding  under  section  503(b) 
of  the  NGPA,  40  FERC  I  61,102  (1987), 
that  the  determinations  by  Colorado  and 
Virginia  were  not  supported  by 
substantial  evidence  in  the  record  on 
which  the  determinations  were  made. 
The  notice  of  preliminary  finding 
provided  that  jurisdictional  agencies, 
interested  parties,  or  any  person  could, 
within  30  days  after  issuance  of  the 
preliminary  finding,  submit  written 
comments  and  request  an  informal 
conference  with  the  Commission  staff. 

In  response  to  the  preliminary  finding. 
Colorado  has  submitted  additional 
evidence  in  support  of  its 
recommendations  and  Virginia  has 


'  Order  No.  99.  Regulations  Covering  High-Cost 
Natural  Gas  Produced  from  Tight  Formations.  45  FR 
56.034  (Aug.  22. 1980).  FERC  Slats,  and  Regs. 
IRegulalions  Preambles  1977-19871 1  30.183  (1980). 


amended  its  tight  formation 
recommendation,  all  as  reported  below. 
Based  on  the  additional  information  and 
amendment,  the  Commission  will 
approve  the  jurisdictional  agency 
determinations. 

Colorado-38  Addition  (GP87-69-000, 
formerly  RM79-76-255) 

On  February  9, 1987,  Colorado 
siibmitted  a  recommendation  that  the 
Niobrara  tight  formation  designation  be 
extended  to  include  additional  lands  in 
Larimer,  Boulder  and  Weld  Counties. 
Colorado.  Other  portions  of  the 
Niobrara  formation  had  previously  been 
recommended  as  a  tight  formation  by 
Colorado  and  approved  by  the 
Commission  in  Order  No.  386.  27  FERC 
H  61.471  (1984).  On  June  4, 1987.  the 
Commission  staff  advised  Colorado  that 
more  information  was  needed  to  support 
the  recommendation.  Since  a  majority 'of 
the  wells  in  the  recommended  area 
appear  to  be  oil  wells,  Colorado  was 
requested  to  clarify  whether  the 
recommended  area  contains  designated 
oil  fields  and,  if  so,  why  Colorado 
believes  the  oil  areas  should  be 
designated  as  a  natural  gas  tight 
formation.  Staff  also  requested 
additional  information  such  as  well 
completion  reports  and  pre  and  post- 
stimulation  production  data  to 
substantiate  Colorado's  finding  that  the 
flow  rates  of  oil  and  gas  were  not 
expected  to  exceed  the  levels  specified 
in  the  Commission's  regulations.  No 
reply  was  forthcoming,  and  the 
Commission  issued  its  preliminary 
finding  on  July  29, 1987,  that  the 
recommendation  was  not  supported  by 
substantial  evidence  in  the  record. 

Two  comments  were  received  during 
the  30  day  comment  period.  On  August 
25, 1987,  Mian  Petroleum  Services.  Inc. 
submitted  additional  data  and  a  letter  of 
concurrence  from  Colorado  that  (he  data 
supports  its  conclusion  that  the 
recommended  area  be  designated  a  tight 
formation.  On  the  basis  of  this 
additional  information  the  Commission 
concurs  with  Colorado's  finding. 

Colorado's  recommendation  is  based 
oh  geological  and  engineering  data  from 
eight  wells  located  in  the  proposed  area. 
Permeability  values  were  estimated 
using  horizontal  fiow  equations  from 
four  wells.  The  following  are  arithmetic 
averages  derived  from  data  submitted  in 
support  of  the  tight  formation 
designation: 

(1)  Based  on  data  from  four  wells,  the 
average  core  permeability  throughout 
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the  pay  section  is  expected  to  be  0.0203 
millidarcy,  which  is  less  than  the 
maximum  allowable  in  situ  permeability 
of  0.1  millidarcy; 

(2)  Based  on  testimony  before 
Colorado,  the  pre-stimulation  flow  rate 
is  expected  to  be  between  zero  and  15 
Mcf  per  day.  which  is  less  than  the 
maximum  allowable  of  163  Mcf  per  day; 

(3)  No  well  drilled  in  the  Niobrara 
formation  is  expected  to  produce, 
without  stimulation,  more  than  five 
barrels  of  crude  oil  per  day. 

These  conclusions  support  Colorado's 
finding  that  the  recommended  formation 
satisfies  the  guidehnes  for  tight 
formations  set  forth  in  §  271.703(c](2)(i) 
of  the  regulations. 

Colorado-39  Addition  (GP87-66-W0. 
formerly  RM79-7&-239)  \ 

On  November  15, 1984,  Colorado 
submitted  a  recommendation  that  the 
Niobrara  formation  located  in  Weld 
County,  Colorado,  be  designated  as  a 
tight  formation.  The  recommended 
acreage  is  an  extension  of  an  area  in 
which  the  Niobrara  formation  had  been 
previously  approved  as  a  tight  formation 
by  the  Commission  in  Docket  No.  RM79- 
76-235  (Colorado-39).  On  April  18. 1985, 
the  Commission  staff  advised  Colorado 
that  additional  information  was  required 
in  order  to  review  Colorado's 
recommendation.  The  staff  noted  that 
the  record  contained  no  permeatnlity 
data  for  wells  in  the  recommended  area 
and  requested  Colorado  to  furnish  such 
permeability  data.  If  no  data  were 
available,  staff  requested  that  Colorado 
explain  why  data  derived  from  Hve 
wells  outside  the  recommended  area 
was  adequate  to  support  the 
recommendation.  Colorado  was  also 
requested  to  provide  additional 
information  such  as  well  completion 
reports  and  production  data  to    i 
substantiate  Colorado's  I 

recommendation  that  the  flow  rates  are 
not  expected  to  exceed  those  specified 
in  the  regulations.  No  reply  was 
forthcoming,  and  the  Commission  issued 
its  preliminary  Hnding  on  July  29, 1987. 
that  the  recommendation  was  not 
supported  by  substantial  evidence  in  the 
record. 

In  response  to  the  preliminary  finding. 
Colorado  provided  additional     j 
information  on  August  19, 1987   i 
pertaining  to  Niobrara  permeability  and 
production  rates  in  the  proposed  area. 
As  explained  in  this  supplemental 
report,  there  is  still  no  Niobrara 
permeabihty  data  currently  obtainable 
within  the  recommended  area.  However, 
Niobrara  core  data  from  wells  located 
just  outside  the  area  reveal  an  average 
permeability  of  0.086  millidarcy.  In  this 
area,  as  well  as  in  the  recommended 


area,  geological  and  engineering  data 
was  provided  to  show  that  the  depth  of 
burial  for  the  Niobrara  is  approximately 
6,000  to  7,000  feet.  At  such  depth,  chalk 
matrix  porosities  are  generally  10%  and 
permeabilities  are  expected  to  be  .01.-03 
millidarcy.  Therefore,  by  knowing  both 
porosity  and  depth  of  burial  for  the 
Niobrara  within  the  recommended  area, 
the  data  clearly  indicates  that  the  in  situ 
permeability  is  expected  to  be  0.1 
millidarcy  or  less.  Colorado  also 
provided  data  to  show  that  the  pre- 
stimulation  flow  rate  within  the 
recommended  area  is  zero.  A  well  test 
conducted  within  the  area  showed  that 
Niobrara  flows  only  after  stimulation 
with  hydrochloric  acid,  sand  and  water. 
Based  on  the  additional  data  submitted, 
the  Commission  is  satisfied  that  there  is 
now  substantial  evidence  in  the  record 
to  support  Colorado's  tight  formation 
recommendation. 

Virginia-4  (GP87-6&-000.  formerly 
RM79-76-249) 

On  May  12. 1988,  Virginia 
recommended  that  the  "Big  Lime" 
formation  in  southwest  Virginia  in 
portions  of  Buchanan,  Dickenson,  Lee, 
Scott,  Wise,  Russell,  and  Tazewell 
Counties  be  designated  as  a  tight 
formation.  By  letter  dated  September  29, 

1986,  Commission  staff  advised  Virginia 
that  its  recommendation,  as  it  pertains 
to  the  "Big  Lime"  formation  in  Buchanan 
County,  was  not  supported  by 
substantial  evidence  and  that  the 
Buchanan  portion  should  be  deleted 
from  the  recommendation.  No  response 
was  forthcoming,  and  the  Commission 
issued  its  preliminary  finding  on  July  29, 

1987,  that  the  recommendation  was  not 
supported  by  substantial  evidence  in  the 
record. 

On  October  29, 1987,  in  response  to 
the  Commission's  preliminary  finding, 
Virginia  requested  that  Buchanan 
County  be  excluded  from  its  "Big-Lime" 
recommendation.  A  review  of  the 
remaining  areas  of  the  "Big  Lime" 
formation  indicates  that  Virginia's 
recommendation,  as  amended,  is 
supported  by  substantial  evidence  in  the 
record  and  should  therefore  be 
approved. 

The  Commission  Orders: 

(A)  Colorado's  determinations  that 
additional  areas  in  the  Niobrara 
formation  qualify  as  tight  formations 
under  NGPA  section  503  are  affirmed. 

(B)  Virginia's  determination  that  the 
"Big  Lime"  formation  (as  amended  to 
exclude  Buchanan  County)  qualifies  as  a 
tight  formation  under  NGPA  section  503 
is  affirmed. 

(C)  The  Commission  directs  that 
§  271.703,  paragraph  (d)  of  the 
Commission's  regulations  be  amended 


by  adding  paragraphs  (201).  (202]  and 
(203)  to  read  as  set  forth  below. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas,  Incentive  price.  Tight 
formations. 

In  consideration  of  the  foregoing.  Part 
271  of  Subchapter  H,  Chapter  I,  Title  18, 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 

By  the  Commission. 
Lois  D.  Caahell, 

Acting  Secretary. 

PART  271— CEILING  PRICES 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act  15  U.S.C.  Sees. 
717-n7W  (1982);  Department  of  Energy 
Organization  Act,  42  U.S.C  Sees.  7101-7352 
(1982):  E.0. 12009,  3  CFR  1978  Comp..  p.  142; 
Natural  Gas  Policy  Act  of  1978;  15  U.S.C. 
Sees.  3301-3432  (1962). 

2.  In  S  271.703.  paragraph  (d)  is  revised 
by  adding  paragraphs  (201).  (202)  and 
(203)  to  read  as  follows; 

§271.703    Tight  formations. 

***** 

(d)  Designated  tight  formations  *  *  * 

(201)  Niobrara  Formation  in  Colorado, 
(Colorado-38  Addition). 

(i)  Delineation  of  formation.  The 
Niobrara  Formation  is  located  in  Weld 
County.  Colorado,  in  Township  4  North. 
Range  68  West.  Sections  7,  8, 17-20,  29- 
32,  in  Larimer  County,  Colorado,  in 
Township  4  North,  Range  69  West. 
Sections  11-14,  23-27,  34-36,  and 
Township  3  North,  Range  69  West. 
Sections  1-3. 6th  P.M. 

(ii)  Depth.  The  Niobrara  Formation 
underlies  the  Pierre  Shale  and  overlies 
the  Codell  Formation.  The  top  of  the 
Niobrara  Formation  varies  in  depth  from 
zero  at  7,000  feet  and  averages  5,300 
feet.  The  Niobrara  Formation  averages 
225  feet  in  thickness. 

(202)  Niobrara  Formation  in  Colorado. 
(Colorado-39  Addition). 

(i)  Delineation  of  formation.  The 
Niobrara  Formation  is  located  in  Weld 
County,  Colorado,  in  Township  4  North, 
Range  64  West,  6th  P.M..  all  Sections; 
Township  4  North.  Range  65  West.  6th 
P.M.,  all  Sections;  Township  5  North, 
Range  64  West.  6th  P.M.,  Sections  25 
through  36;  Townships  5  North,  Range  65 
West,  6th  P.M.,  Sections  2  through  36; 
Township  5  North,  Range  66  West.  6th 
P.M..  Sections  1. 12, 13.  and  36;  and 
Township  6  North,  Range  65  West,  6th 
P.M.,  Sections  31  and  32. 

(ii)  Depth.  The  Niobrara  Formation  is 
defined  as  that  interval  which  begins  at 
a  depth  of  approximately  7,000  feet  and 
varies  in  thickness  from  250  feet  to  350 


feet.  The  Niobrara  in  this  area  is  found 
between  the  bottom  of  the  Sharon 
Springs  Shale  and  the  top  of  the  Codell 
Sandstone. 

(203)  The  "Big  Lime" Formation  in 
Virginia.  (Virginia-4). 

(i)  Delineation  of  formation.  The  "Big 
Lime"  Formation  is  located  in  the 
plateau  region  of  southwestern  Vit^nia 
and  consists  of  most  of  Dickenson 
County  and  portions  of  Lea,  Scott,  Wise. 
Russell,  and  Tazewell  Counties  (maps 
showing  the  area  are  on  file  with  the 
Conunission). 

(ii)  Depth.  The  depth  to  the  top  of  the 
formation  ranges  from  above  sea  level 
along  the  Pine  Mountain  thrust  exposure 
and  on  top  of  the  Powell  Mountain 
anticline  near  the  northwest  boundary 
to  1,950  feet  below  sea  level  to  the  south 
in  Wise  County.  The  formation  ranges  in 
thickness  from  450  feet  in  the  northwest 
to  950  feet  toward  the  southeast. 
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BIUMQ  CODE  6717-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  35a  and  602 

IT.0.8163] 

Imposition  of  Backup  Wittthoiding  Due 
To  Notification  of  an  Incorrect 
Taxpayer  Identtfication  Number  and 
the  Due  Diligence  Exception  to  ttie 
Imposition  of  a  Penalty  for  a  Missing 
or  an  Incorrect  Taxpayer  Identification 
Number 

agency:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Correction  to  temporary 
regulations. 


SUMMARY:  This  document  contains 
nonsubstantive  corrections  to  Treasury 
Decision  8163,  which  was  published  in 
the  Federal  Register  on  Monday. 
November  23. 1987  (52  FR  44861). 
Treasury  Decision  8163  issued 
temporary  regulations  on  the 
requirement  to  backup  withhold  due  to 
notification  of  an  incorrect  taxpayer 
identification  number  and  on  the  due 
diligence  exception  to  the  penalty  for  a 
missing  or  an  incorrect  taxpayer 
identification  number. 
FOR  FURTHER  INFORMATION  CONTACT: 

Renay  France  of  the  Legislation  and 
Regulations  Division.  Office  of  the  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  Attention:  CC:LR:T  (202-566- 
3829.  not  a  toll-free  number). 


SUPPLEMENTARY  INFORMATION: 

Background 

On  November  23. 1987,  the  Federal 
Register  published  a  Treasury  decision 
on  the  requirement  to  backup  withhold 
due  to  notification  of  an  incorrect 
taxpayer  identification  number  and  on 
the  due  diligence  exception  to  the 
penalty  for  a  missing  or  an  incorrect 
taxpayer  identification  number. 

Need  for  Correction 

As  published.  Treasury  Decision  8163 
inadvertently  fails  to  amend  Part  602. 
0MB  Control  Numbers  under  the 
Paperwork  Reduction  Act.  to  insert  the 
OMB  reference  number  in  the  table 
under  §  602.101(c). 

Collections  of  Publicadon 

Accordingly,  die  publication  of 
Treasury  Decision  8163  is  corrected  as 
follows: 

Paragraph  1.  The  list  of  subjects 
provision  in  the  third  column  on  page 
44865  is  amended  to  add  the  list  of 
subjects  under  Part  602  immediately 
after  the  words  "Dividend  Tax 
Compliance  Act  of  1983."  to  read  as 
follows: 

List  of  Subjects  in  26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Par.  2.  In  the  third  column  on  page 
44865  the  phrase  "Accordingly  28  CFR 
Part  35a  is  amended  as  follows"  is 
amended  by  adding  an  "s"  to  the  word 
"Part",  by  inserting  the  words  "and  602" 
immediately  after  "35a",  and  by  striking 
the  word  "is"  and  inserting  in  its  place 
the  word  "are". 

Par.  3.  Two  new  paragraphs  6  and  7 
are  added  in  the  first  column  on  page 
44882  immediately  after  the  last 
sentence  in  A-103  to  read  as  follows: 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  The  authority  for  Part  602 
continues  to  read  as  follows: 

AuUiority:  26  U.S.C.  7805. 

§602.101    lAmended] 

Par.  7.  Section  602.101(c)  is  amended 
by  inserting  the  following  in  the 
appropriate  place  in  the  table: 

"5  35a.3406-l .  .  .  1545-0969". 

Donald  E.  Osteen, 

Director.  Legislation  and  Regulations 
Division. 

|FR  Doc.  87-27804  Filed  12-3-87;  8:45  am] 

BILUNG  CODE  OSO-OI-M 


DEPARTMENT  OF  LABOR 


Occupational  Safety  and  Health 
Administration 

29  CFR  ParU  1910, 1915, 1917,  1918, 
1926,  and  1928 

Hazard  Communication;  Display  of 
Office  of  Management  and  Budget 
Control  Numl>ers  Assigned  To 
Collection  of  Information 

AOENCV:  Occupational  Safety  and 
Health  Administration  (OSHA);  Labor. 
action:  Technical  amenuments. 


summary:  On  August  24, 1987,  OSHA 
published  a  final  rule  in  the  Federal 
Register  entitled  "Hazard 
Communication"  (52  FR  31852).  This 
document  amends  that  rule  by  adding  a 
control  number  assigned  by  the  Director 
of  the  Office  of  Management  and  Budget 
(OMB)  after  each  section  of  the  Code  of 
Federal  Regulations  in  which  the  rule 
appears  (29  CFR  1910.1200. 1915.99, 
1917.28, 1918.90,  and  1926.59).  The 
Paperwork  Reduction  Act  requires 
display  of  OMB  control  numbers  with  all 
information  collection  provisions. 

In  addition,  this  document  reprints  the 
text  of  a  letter  from  OMB  to  the 
Department  of  Labor  regarding  OMB's 
review  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seg.]  of  the 
information  collection  requirements  of 
the  Hazard  Communication  Standard. 
OSHA  is  reviewing  the  OMB  letter,  as 
well  as  the  Agency's  extensive 
rulemaking  record  on  this  subject,  to 
determine  the  appropriate  course  of 
action. 

DATES:  These  amendments  are  effective 
December  4, 1987.  The  OMB  approval 
expires  on  May  23, 1988. 

FOR  further  information  CONTACT: 

Mr.  James  F.  Foster,  Office  of 
Information  and  Consumer  AHairs, 
Occupational  Safety  and  Health 
Administration.  200  Constitution 
Avenue  NW.,  Room  N3637,  Washington. 
DC  20210;  telephone  (202)  523-8151. 

SUPPLEMENTARY  INFORMATION:  As 

described  more  fully  in  the  text  of  the 
letter  which  follows,  OMB  has 
conditionally  approved  the  information 
collection  requirements  of  most  of  the 
provisions  of  the  Hazard 
Communication  Standard  until  May  23, 
1988.  OMB  has  disapproved,  however, 
three  requirements  which  were  to  take 
effect  on  that  date.  The  assigned  control 
numljers  are  indicated  in  the  text  of  the 
amendments  which  follows  the 
reprinted  OMB  letter.  The  Paperwork 
Reduction  Act  requires  display  of  OMB 
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control  numbers  with  all  information 
collection  provisions. 
October  28. 1987 
Honorable  Thomas  C.  Komarek, 
Assistant  Secretary  for  Administration  akd 
Management.  Department  of  Labor. 
Washington.  DC  20210. 
Dear  Tom:  Pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.Q  Chapter  35),  we 
have  completed  our  review  of  the  collection 
of  Information  requirements  in  the 
Occupational  Safety  and  Health 
Administration's  Hazard  Communication 
Standard  (HCS).  which  were  submitted  to  us 
by  your  office  on  September  10. 1987.  We 
notified  the  Department  of  our  decision  on 
October  23. 1987.  This  letter  explains  in 
greater  detail  our  October  23rd  decision  and 
transmits  the  record  of  our  October  16, 1987 
public  hearing  on  the  HCS  together  with  the 
written  comments  we  have  received. 

As  proposed  by  OSHA  on  March  19, 1982, 
and  promulgated  as  a  final  rule  on  November 
25, 1983.  the  HCS  applied  only  to  the 
manufacturing  sector  of  the  economy. 
Pursuant  to  a  court  order.  OSHA  promulgated 
on  August  24, 1987  a  new  final  HCS  based  on 
the  record  developed  in  response  to  the 
original  proposal.  This  most  recent  final  rule 
differs  substantially  from  the  original 
proposal  because  it  applies  to  the  non- 
manufacturing  sector  as  well. 

On  September  10, 1987,  you  submitted  for 
the  first  time  the  paperwork  provisions  in  the 
revised  final  rule  for  OMB  review.  Thus,  you 
asked  us  to  reinstate  previously  approved 
paperwork  covering  the  manufacturing 
sector,  for  which  OMB  approval  expired  on 
lune  30, 1987,  and  to  approve  an  additional 
28.7  million  hours  of  new  paperwork  covering 
the  non-manufacturing  sector.  In  addition,  we 
are  asked  to  approve  new  paperwork  for  the 
manufacturing  sector  that  apparently  went 
into  effect  30  days  after  publication  of  the 
new  final  rule,  without  approval  under  the 
Paperwork  Reduction  Act. 

Our  review  of  the  paperwork  provisions  in 
the  expanded  standard  has  confirmed  our 
support  and  earlier  approval  of  the  original 
Hazard  Communication  Standard  in  1983, 
and  our  belief  in  its  importance  in  reducing 
occupational  illnesses  and  injuries  by 
ensuring  that  workers  are  informed  about  the 
hazards  of  substances  to  which  they  may  be 
exposed  on  the  job.  As  OSHA  has  long 
recognized,  however,  this  deceptively  simple 
goal  becomes  exceedingly  complicated  when 
applied  to  millions  of  different  worksites, 
work  conditions,  and  products  across  the 
country.  I  commend  the  Department  for 
continuing  to  adopt  a  performance-oriented 
approach  to  hazard  communication  thai 
allows  employers  flexibility  in  complying 
with  the  rule,  and  for  tailoring  the  expanded 
rule  to  adapt  the  fiow  of  information  more 
appropriately  to  some  of  these  worksites  and 
products. 
Decision 

Your  request  for  OMB  review  of  the  HCS 
paperwork  provisions  has  raised  difficult 
issues.  The  Department  promulgated  a  final 
rule  under  an  order  form  the  U.S.  Court  of 
Appeals  for  the  Third  Circuit,  but  failed  to 
follow  the  approval  procedures  required  in 
Section  3S04(h)  of  the  Paperwork  Reduction 


Act.  The  explicit  purpose  of  Section  3504(h)  is 
to  establish  a  mechanism  to  coordinate 
rulemakings  and  Paperwork  Reduction  Act 
reviews.  Section  3504(h)  allows  OMB  to 
disapprove  any  collection  of  information 
requirement  where  the  agency  has 
substantially  modified  in  the  final  rule  the 
collection  of  information  requirement  in  the 
proposed  rule  if  the  agency  has  not  submitted 
the  modified  requirement  to  OMB  for  review 
at  least  60  days  prior  to  issuance  of  the  final 
rule.  These  procedures  for  prior  review  are 
intended  to  avoid  the  difficult  situation  in 
which,  after  rulemakings  are  completed, 
further  rulemaking  may  be  necessary  if  we 
cannot  approve  the  paperwork  components 
of  the  rule.  The  Department's  failure  to 
comply  with  these  procedures  prior  to 
publication  is  particularly  unfortunate  given 
the  Third  Circuit's  concern  that  the  final  rule 
not  be  further  delayed.  In  the  course  of  our 
review,  we  have  carefully  weighed  our 
obligations  under  the  Paperwork  Reduction 
Act  and  the  concern  of  the  court  that  the  final 
standard  should  take  effect  without 
unreasonable  delay. 

As  you  know,  the  Paperwork  Reduction 
Act  requires  that  agencies  of  the  Federal 
government  obtain  OMB  approval  before 
conducting  or  sponsoring  a  collection  of 
information.  Under  the  Act  and  implementing 
regulations  at  5  CFR  1320,  we  are  required  to 
determine  that  the  paperwork  requirements 
have  practical  utility,  that  they  are  the  least 
burdensome  necessary  for  the  proper 
performance  of  the  agency's  functions  to 
comply  with  legal  requirements  and  achieve 
program  objectives,  and  that  they  do  not 
duplicate  information  otherwise  available. 
Section  3512  of  the  Act  protects  the  public 
from  penalties  resulting  from  failure  to 
comply  with  collection  of  information 
requirements  that  are  not  approved  under  tjie 
Act. 

During  our  review  of  the  HCS,  we 
conducted  public  meetings  on  the  proposed 
paperwork  provisions  on  April  2, 1987,  and 
October  16, 1987,  and  reviewed  numerous 
written  comments.  We  have  carefully 
analyzed  this  record,  which  provides 
additional  information  and  new  perspectives 
on  the  record  upon  which  OSHA  based  the 
expanded  rule,  and,  as  required  by  the  Act, 
have  based  our  decision  upon  it.  We  have 
determined  that  the  record  does  not  support 
certain  paperwork  provisions  and  would  not 
allow  approval.  Hence,  pursuant  to  Section 
3504(h)(5)(D)  of  the  Paperwork  Reduction  Act 
and  5  CFR  1320.13(g)  of  the  implementation 
regulations,  we  have  disapproved,  effective 
May  23, 1988,  the  following  collection  of 
information  requirements: 

•  the  requirement  that  material  safety  data 
sheets  be  provided  on  multi-employer 
worksites; 

•  coverage  of  any  consumer  product 
excluded  from  the  definition  of  "hazardous 
chemical"  under  Section  311(e)(3)  of  the 
Superfund  Amendments  and  Reauthorization 
Act  of  1986: 

•  coverage  of  any  drugs  regulated  by  FDA 
in  the  non-manufacturing  sector. 

Our  disapproval  takes  effect  on  May  23, 
1988.  the  date  on  which  the  expanded 
standard  takes  effect  for  the  non- 
manufacturing  sector.  In  the  rulemaking 


required  below,  we  believe  the  Department 
should  take  action  under  the  Administrative 
Procedures  Act  to  revise  these  requirements 
prior  to  the  effective  date  (below,  we  suggest 
alternatives  that  may  be  consistent  with  the 
Paperwork  Reduction  Act)  or  collect  new 
information  that  would  warrant  a 
reconsideration  of  our  decision  under  the 
Paperwork  Reduction  Act. 

We  have  approved  all  other  paperwork 
requirements  through  May  23, 1988,  but  have 
determined  that  reconsideration  of  the 
definition  of  "article"  is  needed  in  order  to 
achieve  consistency  with  the  Act.  Therefore, 
pursuant  to  1320.14  (f)  and  (g)  of  the 
implementing  regulations,  we  are  instructing 
the  Department  to  complete  a  rulemaking  on 
this  and  other  issues,  including  issuance  of  a 
notice  of  proposed  rulemaking  and  a  final 
rule.  The  rulemaking  shall  examine,  at  least, 
alternatives  to  the  definition  of  "article," 
including  a  de  minimis  exemption  and 
clarification  of  the  concept  of  "normal  use," 
and  should  conform  the  provisions  of  the  rule 
relating  to  the  manufacturing  sector  to  the 
requirements  in  the  non-manufacturing  sector 
in  light  of  this  decision.  In  the  course  of  this 
rulemaking,  the  Department  shall  comply 
with  Section  3504(h)  procedures  to 
accommodate  the  needs  of  both  the 
Administrative  Procedures  Act  and  the 
Paperwork  Reduction  Act.  Our  approval  is 
conditioned  on  adherence  to  the  following 
schedule  for  consideration  of  these 
paperwork  provisions: 
December  1, 1987:  Publication  in  the  Federal 
Register  of  a  notice  of  proposed  rulemaking 
to  reconsider  certain  paperwork  provisions 
of  the  HCS  and  submission  of  paperwork  to 
OMB  for  review 
January  31, 1988:  Public  comment  period  on 

NPRM  closes 
March  1, 1988:  Publication  in  the  Federal 
Register  of  a  final  rule  concerning  the  HCS: 
paperwork  submitted  to  OMB  for  review 
Although  this  schedule  is  tight,  it  is  very 
important  that  OSHA  conclude  its 
rulemaking  to  revise  the  standard,  giving 
OMB  sufficient  time  to  complete  review  of 
the  final  paperwork  provisions  and  the  public 
sufficient  time  to  understand  and  implement 
the  revisions  prior  to  the  effective  date  of  the 
standard. 

Generic  Hazard  Communication  Programs 
Many  commenters  spoke  forcefully  about 
widespread  confusion  in  the  regulated 
community,  particularly  among  small 
businesses,  regarding  their  responsibilities 
under  the  HCS.  Some,  for  example,  were 
unsure  who  would  be  responsible  for  the 
accuracy  of  the  MSDS  information — the 
generator  or  the  downstream  user  (1-24). 
Others  staled  that  a  certification  or  technical 
assistance  effort  was  needed  to  give 
employers  confidence  that  their  efforts  were 
in  compliance  with  the  HCS.  Still  others 
mentioned  that  the  Federal  Government  had 
developed  a  Federal  Generic  Hazard 
Communication  program,  which  contains 
step-by-step  instructions  for  implementing 
the  HCS,  a  model  written  program,  and  an 
HCS  training  program,  in  order  to  reduce 
Federal  agency  costs  in  complying  with  the 
HCS,  and  that  a  similar  approach  may  be 
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useful  for  the  private  sector.  In  fact,  the  single 
issue  on  which  every  commenler  who 
addressed  the  issue  agreed  was  the  need  for 
some  sort  of  non-mandatory  guidance  from 
OSHA  on  the  development  of  hazard 
communication  programs  (see  e.g.  comments 
by  the  Small  Business  Administration,  the 
Organization  of  Resources  Counselors,  AFL- 
CIO,  National  Association  of  Home  Builders, 
National  LP-Gas  Association,  American  Farm 
Bureau  Federation,  Associated  General 
Contractors  of  America,  Associated  Builders 
and  Contractors:  National  Association  of 
Wholesaler-Distributors;  Petroleum 
Marketers  Association  of  America,  National 
Automobile  Dealers  Association.  National 
Paint  and  Coatings  Association,  and  the 
American  Subcontractors  Association,  Inc.). 

These  comments  strongly  suggest  that 
administrative  actions  by  OSHA  could 
reduce  the  paperwork  compliance  burden 
associated  with  the  information  collection 
provisions.  Although  we  do  not  have 
sufficient  information  to  determine  what 
administrative  action  would  be  most 
appropriate,  we  believe  that  OSHA  should 
examine  several  options,  while  relying  to  the 
extent  possible  on  the  private  sector.  We 
believe  OSHA  should  consider  working  with 
the  appropriate  public  and  private  groups,  as 
well  as  existing  OSHA  advisory  groups,  in 
developing  a  suitable  approach.  Options  may 
include  the  development  of  a  generic  hazard 
communication  program  or  guidelines 
suitable  for  the  development  of  generic 
programs  by  the  private  sector  and  by  States, 
which  could  perhaps  be  certified  as  meeting 
the  requirements  of  the  HCS.  Certification  of 
private  sector  generic  programs  would 
continue  to  encourage  the  private  market  to 
develop  programs,  while  also  offering  the 
employer  some  guarantee  that  the  program 
purchased  meets  OSHA's  expectations  for 
compliance.  OSHA  could  also  make 
available  any  generic  guidelines  that  were 
developed  to  any  employer  wishing  to  design 
his  or  her  own  plan. 

Such  an  administrative  effort  by  OSHA 
could  substantially  reduce  the  start-up 
paperwork  burden  and  costs  of  the  HCS, 
particularly  those  of  small  businesses.  The 
Small  Business  Administration,  for  example, 
estimated  that  a  generic  program  could 
reduce  first  year  program  development  costs 
by  50  percent  and  training  costs  by  25 
percent,  for  a  total  first-year  savings  of  $700 
million  (2-42).  A  generic  program  could  also 
facilitate  employer  compliance  at  the  earliest 
possible  date  and  improve  the  effectiveness 
of  programs  that  are  developed.  Although  we 
do  not  believe  that  the  Federal  Government 
should  compete  with  the  private  market  that 
has  already  developed  generic  hazard 
communication  programs,  we  believe  that  a 
great  deal  can  be  done  within  the  boundaries 
of  OSHA's  limited  resources  either  to 
supplement  the  private  sector  or  to  improve 
the  usefulness  of  private  sector  programs. 

By  January  1, 1988,  OSHA  should  submit  a 
plan,  which  has  been  developed  in 
consultation  with  the  U.S.  Small  Business 
Administration  and  the  Secretary  of  the 
Department  of  Commerce,  for  an 
administrative  effort  that  would  provide  such 
assistance  as  appropriate  to  alleviate  the 
start-up  paperwork  burdens  and  costs.  The 


plan  should  include  an  outline  of  the  intended 
approach  and  a  timetable  of  actions 
necessary  to  complete  the  effort  by  the  date 
of  publication  of  the  revised  final  rule  and 
have  it  available  to  the  regulated  community. 
With  the  resubmission  of  the  collection  of 
information  requirements  in  the  final  rule. 
OSHA  should  also  submit  a  description  of  the 
plan  and  any  documents  necessary  to 
implement  it.  We  look  forward  to  working 
with  you  to  meet  this  condition  of  paperwork 
approval  as  efficiently  and  effectively  as 
possible. 

Discussion 

Following  is  a  discussion  of  the  record  and 
the  reasons  for  our  decisions  under  the 
Paperwork  Reduction  Act.' 

Multi-Employer  Workplaces 

The  HCS  relies  heavily  on  the  encyclopedic 
Material  Safety  Data  Sheet  (MSDS)  as  the 
primary  mechanism  for  transmitting  hazard 
information  to  employers  and  employees. 
This  approach  is  appropriate  when  workers 
face  the  likelihood  of  significant  exposure  to 
a  relatively  small  number  of  chemical 
hazards.  Other  transmittal  mechanisms, 
however,  such  as  generalized  hazard  training, 
are  likely  to  be  equally  or  more  effective  with 
much  less  paperwork  burden  when  the 
particular  hazards  are  continually  changing 
or  when  many  potentially  hazardous 
substances  are  present  in  small  quantities.  In 
such  circumstances,  MSDSs  have  little,  if 
any,  practical  utility,  because  neither 
employers  nor  employees  can  predict  what, 
where  or  when  exposures  are  likely  to  occur 
or  consult  the  MSDS  before  deciding  how  to 
handle  the  substance.  Unfortunately,  these 
are  exactly  the  situations  where  the  burden 
of  maintaining  and  updating  MSDSs  would 
be  heaviest. 

The  effectiveness  and  efficiency  of  the 
MSDS  as  a  source  of  information  in  various 
situations  is  disputed  by  a  number  of 
commenters.  For  example,  several 
commenters  questioned  the  practical  utility  of 
the  provision  governing  multi-employer 
workplaces  such  as  construction  sites 
(1910.1200(e)(2)),  which  requires  each 
employer  to  provide  MSDSs  at  the 
workplace.  The  commenters  stated  that 
having  the  MSDS  physically  at  the  worksite 
would  almost  certainly  be  useless.  They 
maintained  that  coordination  and  transfer  of 
the  MSDSs,  either  between  employers  or  in  a 
central  location  would  be  very  difficult, 
primarily  due  to  the  numbers  of  employees 
and  substances  and  the  great  frequency  with 
which  employees  would  arrive  at  and  leave 
the  site  (Ex.  1-14,  p.  85;  2-41;  2-48;  2-49).  For 
example,  some  employees  would  be  on-site 
for  a  few  hours;  others  for  months.  Some 
employees  would  arrive  directly  from  another 
worksite  rather  than  from  a  central  location. 
Other  commenters  (Ex.  1-14,  p.  94)  expressed 
doubt  as  to  the  need  to  have  MSDSs  actually 


'  All  exhibit  numbers  are  references  to  OMB 
paperwork  docket  \Z\&-(Xnz.  which  is  available  to 
the  public  in  Room  3201.  New  Executive  Office 
Building.  Washington,  D.C.  The  prefix  "1"  indicates 
that  the  exhibit  was  received  in  response  to  the 
April  2, 1967.  public  meeting,  and  the  prefix  "2" 
indicates  thai  the  exhibit  was  received  in  response 
to  the  October  16, 1987,  public  meeting. 


on  the  site  if  they  were  available  elsewhere 
or  if  the  information  were  available  by  phone 
or  computer,  an  approach  that  the  HCS 
permits  for  employees  of  a  single  employer 
who  work  at  multiple  locations 
(1910.1200(g)(9)).  Similar  problems  were 
described  by  commenters  with  regard  to 
mobile  service  personnel,  such  as  repairmen, 
and  professional  launderers. 

These  commenters  also  questioned 
OSHA's  estimates  of  the  number  of  MSDSs 
required  in  multi-employer  workplaces.  One 
commenter  estimated  that  a  single  industrial 
launderer  might  need  to  keep  on  file  10.000  to 
50.000  MSDSs  (Ex.  2-17)  because  delivery 
personnel  could  be  exposed  to  different 
hazards  at  each  location  where  they  pick  up 
or  deliver  laundry.  The  commenter  estimated 
that  the  annual  costs  of  compliance  would  be 
far  higher  than  OSHA's  estimated  second- 
year  cost  of  $16  per  establishment.  Another 
commenter  stated  that  it  would  not  be 
feasible  for  a  mobile  service  employee  to 
have  hard  copies  of  MSDSs  for  all  hazardous 
chemicals  in  the  vehicle  (Ex.  2-13).  Several 
representatives  of  the  construction  industry 
estimated  that  a  minimum  of  several  file 
cabinets  would  be  required  on  a  construction 
site  to  maintain  the  MSDSs,  and  that 
compliance  may  by  physically  impossible 
(see,  for  example,  comments  by  Associated 
General  Contractors  of  America,  2-29:  and 
Associated  Builders  and  Contractors.  2-30), 

In  light  of  these  objections,  neither  the 
preamble  to  the  final  rule  nor  the  justification 
statement  in  the  request  for  OMB  paperwork 
review  demonstrate  the  practical  utility  for 
the  requirement  to  bring  MSDSs  on-siie  at 
multi-employer  workplaces.  Moreover,  the 
requirement  does  not  appear  to  be  the  least 
burdensome  necessary  for  the  efficient 
transmittal  of  hazard  information  in  multi- 
employer workplaces.  Hence,  the 
requirement  to  bring  MSDSs  onto  multi- 
employer worksites  is  disapproved  effective 
May  23. 1988, 

One  approach  that  would  be  consistent 
with  the  Paperwork  Reduction  Act  would  be 
the  addition  of  a  third  option  to  paragraph 
(e)(2)(i),  in  addition  to  the  option  of  trading 
MSDSs  between  employers  or  depositing 
them  in  a  central  location.  1  his  third  option 
would  require  employers  at  multi-employer 
worksites  to  keep  labels  intact  on  any 
containers  they  bring  onto  the  worksite;  to 
train  their  employees  in  the  hazards  with 
which  they  work  directly,  in  recognition  of 
and  response  to  the  general  hazards  that  are 
likely  to  be  introduced  by  other  employers, 
and  in  the  need  to  observe  hazard  labels  on 
the  worksite  and  request  MSDSs  when 
further  information  is  needed;  and  to  provide 
MSDSs  to  other  employers  upon  request. 
Given  the  high  rate  of  turnover  in  affected 
industries,  such  training  shoulo'  be 
transferable  from  worksite  to  worksite  (Exs. 
1-15,  2-21,  2-30). 

This  approach  would  ensure  that  all 
employees  at  a  worksite  would  have  access 
to  all  MSDSs  upon  request.  This  approach 
relies  on  labels  and  general  hazard  training 
to  protect  workers  from  substances  brought 
onsite  by  other  employers.  It  also  leaves 
intact  OSHA's  existing  requirement  at 
(e)(2)(ii)  that  employers  inform  other 
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employers  of  any  precautionary  measures 
that  need  to  be  taken  to  protect  employees 
and  therefore  ensures  that  workers  are 
protected  from  unusual  hazards  at  a  multi- 
employer worksite,  as  well  as  the  normal 
hazards  that  would  be  included  in  a 
generalized  training  program. 

Consumer  Products 

OSHA  exempts  from  this  final  rule  any 
consumer  product  where  "the  employer  can 
demonstrate  it  is  used  in  the  workplace  in  the 
same  manner  as  normal  consumer  use.  and 
which  use  results  in  a  duration  and  frequency 
of  exposure  which  is  not  greater  than 
exposures  experienced  by  consumers" 
(1910.1200(b)(6)(vii)).  This  is  a  new  exemption 
not  contained  in  the  existing  rule,  and  is 
appropriately  intended  to  exclude  the  large 
numbers  of  consumer  products  found  in  non- 
manufacturing  workplaces.  Nonetheless,  this 
exemption  is  limited  to  consumer  products 
that  are  used  under  certain  circumstances, 
and  hence  the  HCS  would  continue  to  apply 
to  numerous  consumer  products  present  in 
workplaces.  I 

The  record  indicates  that  this  exemption 
would  continue  to  place  under  the  HCS  large 
numbers  of  consumer  products  for  which 
MSDSs  would  have  little  practical  utility,  and 
for  which  the  burden  of  compliance  would  be 
substantial.  We  have  four  major  concerns: 

•  Consumer  product  labeling  already 
provides  information  to  identify  significant 
hazards  that  may  result  from  use  of  the 
product  and  to  enable  users  to  avoid  those 
hazards.  For  the  overwhelming  majority  of 
consumer  products  that  would  remain  subject 
to  the  standard,  there  is  no  evidence  in  the 
record  that  the  MSDS  would  have  practical 
utility  beyond  the  information  already 
included  on  the  label. 

•  The  exemption  imposes  a  burden  on  the 
employer  to  "demonstrate"  that  exposures  for 
each  substance  are  the  same  as  "normal 
consumer  use."  a  burden  that  may  be  difficult 
to  meet  (2-44).  More  importantly,  such  a 
trigger  would  not  exclude  many  situations 
where  risks  are  very  low.  For  example,  is  an 
employee  who  cleans  and  waxes  floors  once 
a  week  using  a  supermarket  product  exposed 
at  the  same  duration  and  frequency  as 
consumers?  If  not.  should  the  employee  be 
trained  in  the  hazards  of  floor  wax?  Under 
OSHA's  language,  the  employee  may  well  be 
treated  exactly  like  a  worker  on  a  chemical 
production  line.  In  addition,  the  HCS  requires 
that  even  consumer  products  that  are  not 
opened  under  normal  workplace  use,  such  as 
those  a  slock  boy  places  on  a  supermarket 
shelf,  be  treated  as  "sealed  containers,"  for 
which  MSDSs  and  hazard  training  for 
potential  spillage  are  required.  This  would 
result  in  treating  a  can  of  floor  wax  in  a 
grocery  store  exactly  the  same  as  a  SS-gallon 
drum  of  industrial  chemical  in  a  warehouse. 
In  this  regard,  the  National  Retail  Merchants 
Association  stated,  "It  would  be 
exceptionally  difficult  for  retailers  to 
adequately  assess  whether  the  hundreds  of 
products  they  regularly  sell  could  potentially 
become  workplace  hazards  in  the  event  of 
spillage"  (Ex.  1-24,  see  also  comments  by  the 
National  Restaurant  Association,  2-31). 

•  The  exen.ption  does  not  allow  upstream 
suppliers  to  determine  which  products  are 


exempted,  because  they  do  not  know  how 
downstream  empoyers  will  use  them. 
Moreover,  OSHA's  explanation  that 
downstream  distributors  who  do  not 
"generally"  sell  to  employers  would  not  be 
covered  offers  no  relief  to  wholesalers  and 
other  consumer  product  distributors  who 
have  some  accounts  that  are  subject  to  the 
standard  and  others  that  are  not.  In  fact 
upstream  suppliers  who  want  to  ensure 
compliance  will  have  no  practical  alternative 
but  to  assume  that  downstream  employers 
are  covered,  and  will  therefore  ship  MSDSs 
and  labels  along  with  all  consumer  products. 
Thus,  upstream  suppliers  will  continue  to 
bear  all  of  the  costs  and  the  distribution/ 
retail  sector  will  continue  to  receive  all  of  the 
hazard  information  for  all  consumer  product. 
This  is  exactly  what  the  consumer  product 
exemption  should  be  designed  to  avoid. 

•  The  number  of  MSDSs  involved  is  very  • 
large.  Although  OSHA  estimated  that  the     • 
typical  food  store  contained  11  chemical 
hazards  and  the  largest  58.  the  Food 
Marketing  Institute  estimated  that  the  typical 
supermarket  would  sell  at  least  1,200  nonfood 
consumer  products  that  may  be  convered  by 
the  HCS  (Ex.  2-32).  The  National  Paint  and 
Coatings  Association  calculated  that  paint 
manufacturers  would  be  required  to  supply 
7.000,000  MSDSs  initially  to  retail 
establishments  (Ex.  2-38). 

We  have  therefore  disapproved,  effective 
May  23. 1988,  coverage  under  the  HCS  of  any 
consumer  product  excluded  by  Congress  from 
the  definition  of  "hazardous  chemical"  under 
Section  311(e)  (3)  of  the  Superfund 
Amendments  and  Reauthorization  Act  of 
1986  (SARA):  "Any  substance  to  the  extent  it 
is  used  for  personal,  family  or  household 
purposes,  or  is  present  in  the  same  form  and 
concentration  as  a  product  packaged  for 
distribution  and  use  by  the  general  public." 
This  language  would  exempt  any  substance 
packaged  in  the  same  form  and  concentration 
as  a  consumer  product  whether  or  not  it  is 
used  for  the  same  purpose  as  the  consumer 
product.  EPA  concluded  in  its  final  rule  on 
Sections  311  and  312  of  SARA  (52  FR  38344) 
that  this  exemption  is  appropriate  for 
household  or  consumer  products  in 
commercial  and  industrial  as  well  as 
household  use  because  "the  public  is 
generally  familiar  with  such  substances,  their 
hazards  and  their  likely  locations  (hence),  the 
disclosure  of  such  substances  is  unnecessary 
for  right-to-know  purposes."  This  alternative 
consumer  products  exemption  would  address 
the  concern  that  the  current  HCS  imposes 
unnecessary  paperwork  in  many  situations  in 
which  exposures  and  risks  are  trivial,  and 
would  reduce  and  simplify  the  paperwork 
requirements: 

•  It  makes  the  OSHA  and  EPA  right-to- 
know  paperwork  requirements,  which  are 
closely  linked,  mutually  consistent.  Using  the 
same  exemption  in  both  rules  avoids  the 
situation  in  which  employers  must  separate 
the  paperwork  for  their  "consumer  products" 
into  two  groups:  an  OSHA  "consumer 
product"  and  an  EPA  "consumer  product." 

•  It  establishes  objective  criteria  that 
enable  upstream  and  downstream  employers 
to  determine  what  is  exempted  and  what  is 
included.  Upstream  suppliers  would  not  be 
forced  to  speculate  as  to  the  identity  of  the 


final  user  (consumer  or  employer?)  in 
determining  whether  the  product  is  subject  to 
the  HCS.  The  flow  of  MSDSs  and  labels 
would  be  restricted  to  unpackaged 
substances  or  substances  packaged  for 
industrial  or  commercial  use.  for  which 
detailed  hazard  information  would  be 
expected  to  have  practical  utility. 

Drugs  Regulated  by  FDA 

The  standard  exempts  drugs  in  "solid,  final 
form  for  direct  administration  to  the  patient 
(i.e.,  tablets  or  pills). '  This  exemption  in  part 
avoids  duplication  of  paperwork.  Drugs  for 
human  consumption  are  heavily  regulated  by 
the  Food  and  Drug  Administration,  which 
requires  the  transmittal  of  detailed 
information  downstream  from  the 
manufacturer  through  professional  package 
inserts  and  labels.  The  exemption  also  limits 
the  odd  situation  in  which  a  drugstore  owner 
would  be  responsible  for  training 
professional  pharmacists  about  the  hazards 
of  the  drugs  they  dispense. 

Outside  the  manufacturing  sector,  however, 
both  rationales  are  equally  relevant  to  liquid 
drugs  not  in  final  form.  OSHA  does  not 
explain  why  all  drugs  regulated  by  the  FDA 
are  not  exempted,  except  to  say  that  North 
Carolina  has  adopted  a  similar  exemption. 
Yet  the  paperwork  burdens  of  covering  such 
drugs  appear  to  be  very  high.  The  National 
Wholesale  Druggists  Association  has 
estimated  that  each  drug  wholesaler,  with  400 
pharmacy  customers  and  12,000  individual 
products  covered  by  the  HCS,  would  initially 
be  required  to  distribute  4.8  million  MSDSs 
(Ex.  2-24).  If  capsules  containing  solids  or 
liquids  are  covered  by  the  HCS,  another  5,520 
products  would  be  added.  A  similar  concern 
was  raised  by  the  Department  of  Agriculture 
(Ex.  2-50)  and  the  Animal  Health  Institute 
(Ex.  2-40)  concerning  potential  duplication  of 
paperwork  for  veterinary  biological  products. 
Since  coverage  of  any  FDA-regulated  drug 
would  result  in  duplicative  paperwork  and  is 
unlikely  to  provide  additional  information  of 
any  practical  utility,  we  have  disapproved 
coverage  of  FDA-regulated  drugs  outside  the 
manufacturing  sector,  effective  May  23, 1988. 

Definition  of  "Article" 

The  HCS  exemption  of  "articles"  from  the 
scope  of  the  standard  is  conditionally 
approved  through  May  23, 1988.  Although  the 
record  supports  the  need  for  an  article 
exemption,  the  record  does  not  support  the 
existing  definition  of  "article,"  particularly 
with  regard  to  the  lack  of  a  de  minimis 
exemption  and  the  agency's  interpretation  of 
"normal  conditions  of  use." 

"Article"  is  defined  as  "a  manufactured 
item:  (1)  which  is  formed  to  a  specific  shape 
or  design  during  the  manufacture;  (ii)  which 
has  end  use  function(s)  dependent  in  whole 
or  in  part  upon  its  shape  or  design  during  end 
use;  and  (iii)  which  does  not  release,  or 
otherwise  result,  in  exposure  to  a  hazardous 
chemical  under  normal  conditions  of  use." 
OSHA  explains  in  the  preamble  to  the  final 
expanded  rule  that  "exposure"  does  not 
mean  releases  of  "very  small  quantities,"  a 
"trace  amount."  or  "a  few  molecules"  of  the 
hazard. 

The  issue  raised  in  the  record  is  whether 
an  objective  "de  minimis"  exemption  should 


be  added  to  the  definition  of  "article," 
perhaps  similar  to  the  quantity  threshold 
used  to  define  "de  minimis"  quantities  in 
mixtures.  OSHA  exempts  from  the  HCS 
substances  which  comprise  less  than  one 
percent  of  a  mixture  (0.1  percent  if  the 
substance  is  a  carcinogen),  unless  "there  is 
evidence  that  the  ingredient{s)  could  be 
released  from  the  mixture  in  concentrations 
which  would  exceed  an  established  OSHA 
permissible  exposure  limit  (PEL)  or  ACGIH 
Threshold  Limit  Value  (TLV),  or  could 
present  a  health  hazard  to  employees  ' 
(1910.120O(g)(2)(i)(C)  (1)  and  (2)).  The  one 
percent  exclusion  was  included  in  the  HCS. 
OSHA  explained  in  the  preamble  to  the  1983 
final  rule,  "to  absolve  the  employer  from 
having  to  evaluate  and  list  chemicals  present 
in  mixtures  in  small  quantities,  which  are  not 
likely  to  result  in  substantial  exposures  ,  .  . 
the  one  percent  cutoff  was  justified  on  the 
basis  that  it  appeared  to  be  protective  and 
was  considered  to  be  reasonable  by  a 
number  of  affected  parties"  (48  FR  53290). 

The  record  contains  a  number  of 
statements  that  the  absence  of  similar  "de 
minimis  "  language  in  the  definition  of 
"article  "  results  in  the  standard  covering 
many  items  containing  small  amounts  of 
hazardous  substances  and  presenting  low 
exposures  to  workers  (one  commenter  noted 
that  even  the  Federal  Register  volume  in 
which  the  HCS  was  published  emitted  a 
measurable  amount  of  formaldehyde,  Ex.  1- 
25,  see  also  Exs.  1-14,  pp.  49-55;  2-36;  2-44), 
The  lack  of  consistency  between  mixtures 
and  articles  also  poses  the  anomalous 
possibility  that  exempt  substances  in  a  liquid 
or  powdered  mixture  will  become  subject  to 
the  HCS  when  shaped  or  incorporated  into  a 
solid  article,  although  the  possibility  of 
employee  exposure  is  almost  surely  reduced. 
The  evidence  is  convincing  that  the  current 
definition  of  "article"  would  indeed  result  in 
the  inclusion  of  many  items  that  present 
trivial  risks,  and  that  OSHA's  preamble 
discussion  of  the  issue  is  insufficient  to 
exclude  those  items.  It  is  particulariy 
compelling  that  OHSA  has  in  essence 
included  a  "de  minimis"  exemption  for 
mixtures,  for  reasons  that  appear  to  apply 
oc|ually  well  to  manufactured  items.  Hence, 
me  current  "article  "  exemption  appears  to 
inlcude  many  items  under  the  HCS  for  which 
'fie  paperwork  requirements  would  have  no 
c-aclical  utility.  We  therefore  believe  that 
OSHA  should  reconsider  the  definition  of 
•rticle.  An  approach  more  consistent  with  the 
"Hperwork  Reduction  \ct  would  exclude  de 
"tinimis  exposure  expressly,  and  define  such 
exposures  in  the  same  items  used  in  the 
iKclusion  for  trace  components  of  mixtures, 
rhis  approach  would  result  in  a  consistent 
trKalment  of  solids  and  chemical  mixtures 
under  the  standard  by  e  tempting  many  items 
'hdt  emit  .small  amounts  of  potentially 
hazardous,  substances,  but  not  in  sufficient 
q'lanliMes  to  result  in  significant  exposures.  It 
may  also  result  in  lowor  exposures  by 
tncouraging  manufactu'-ers  to  reduce  trace 
element  to  below  the  threshold.  The 
Deparlment  is  instructed  to  complete  by 
March  1,  1988  a  rulemaking  to  reconsider  a  de 
niinimis  exemption  in  the  deinfition  of 
"article." 

A  related  issue  thai  appears  to  cause 
confusion  in  the  regulated  community  is  the 


coverage  of  items  such  as  metal  or  plastic 
pipes.  These  objects  would  appear  to  be 
"articles  "  since  they  are  formed  to  a  specific 
shape  or  design,  are  dependent  for  their  end- 
use  function  on  their  shape  or  design,  and 
would  not  release  or  otherwise  result  in 
exposure  to  hazardous  chemicals  under 
normal  conditions  of  use,  that  is,  when 
functioning  as  pipes.  Yet,  in  a  new  provision 
exempting  solid  metals  from  labeling 
requirements  under  certain  conditions.  OSHA 
has  added  language  that  appears  to  suggest 
that  such  items  are  not  "articles"  if  workers 
could  be  exposed  to  a  hazard  during 
operations  such  as  installation  or  alteration 
of  the  item. 

OSHA  apparently  intended  this 
interpretation  to  address  situations  in  which 
downstream  employees  who  shape,  cut.  drill, 
or  otherwise  handle  the  solid  object  could  be 
exposed  to  hazards,  and  would  therefore 
require  substance-specific  hazard 
information  about  each  solid  object.  OSHA's 
preamble  discussion  suggests  that  only 
potential  exposures  related  to  installation 
need  be  considered  by  the  upstream  supplier 
the  supplier  does  not  need  to  consider  "the 
possibility  that  exposure  could  occur  when 
the  item  is  repaired  or  worked  on"  (52  FR 
31865).  Nowhere  does  this  distinction  appear 
in  the  rule,  however,  and  the  question  arises 
as  to  whether  a  practical  distinction  can  be 
drawn  between  "installing,"  "working  on," 
and  "repairing." 

It  is  difficult  to  understand  why  OSHA 
would  consider  such  operations  "normal 
conditions  of  use."  If  "normal  conditions  of 
use"  apply  to  any  possible  exposure  to  any 
worker  downstream,  then  the  "article" 
exemption  is  exceedingly  limited.  Since 
manufacturers  and  distributors  would  have 
no  way  of  knowing  how  downstream 
employers  will  treat  or  change  the  solid 
object,  then,  regardless  of  its  hazard  during 
its  intended  use,  the  object  would  be  covered 
under  the  HCS,  and  MSDSs  and  labels  would 
accompany  it.  The  result  of  this  interpretation 
would  be  a  flood  of  paperwork  accompanying 
solid  objects  that  under  normal  conditions  of 
use  present  no  hazard  at  all.  'Contractors 
will  be  virtually  buried  in  MSDSs, "  stated  the 
American  Supply  Association  (Ex.  2-25). 

Within  the  manufacturing  sector,  where 
solid  objects  may  constitute  the  raw 
materials  for  extensive  further  processing, 
there  may  be  some  utility  to  this  How  of 
information.  Outside  the  manufacturing 
sector,  however,  the  practical  utility  even  in 
cases  where  such  workers  may  be  exposed 
seems  dubious  at  best,  and  certainly  has  not 
been  demonstrated  in  the  record.  Consider 
the  case  of  a  repairman  who  replaces  pipe. 
To  cut  and  remove  existing  pipe  safely,  he 
must  have  sufficient  information  and  training 
to  recognize  different  types  of  pipe  and  the 
hazards  they  may  pose  without  benefit  of  a 
substance-specific  MSDS  or  a  label  on  the 
pipe.  He  needs  no  additional  information  to 
install  the  new  pipe  safely.  Clearly,  in  these 
cases  the  repairman  would  benefit  far  more 
from  generic  hazard  training  on  pipes  than 
from  access  to  substance-specific  information 
on  new  pipes.  In  such  circumstances,  it  is 
difficult  to  see  that  the  practical  utility  is 
sufficient  to  balance  the  paperwork  burden 
imposed. 


The  record  suggests  that  the  detailed 
substance-specific  information  provided  on 
the  MSDS  can  be  useful  in  a  controlled  work 
environment,  such  as  a  manufacturing 
facility,  in  which  the  employer  knows  what 
hazards  are  present  and  where.  Detailed 
substance-specific  information  does  not, 
however,  seem  to  offer  much  practical  benefit 
in  uncontrolled  environments,  such  as  that 
faced  on  a  construction  site  or  by  a 
repairman,  where  the  employer  knows 
generally  but  not  specifically  what  hazards 
the  employee  will  face,  or  when,  or  where.  In 
uncontrolled  situations,  generic  hazard 
training  seems  much  more  relevant  to 
protecting  workers  from  the  array  of  hazards 
they  may  face  and  the  materials  handling 
decisions  that  they  must  make  throughout  the 
workday. 

Outside  the  manufacturing  sector,  there  is 
likely  to  be  little  practical  utility  to  a 
requirement  that  MSDSs  and  labels 
accompany  solid  objects  that  would  be 
"articles"  under  normal  conditions  of  use. 
Although  one  possible  option  would  be  to 
define  all  such  items  as  "articles"  exempt 
from  the  standard,  there  may  be  alternatives, 
such  as  reliance  on  general  hazard  training, 
that  would  also  be  consistent  with  an 
employee's  need  to  know  and  the 
requirements  of  the  Paperwork  Reduction 
Act.  The  Department  is  instructed  to 
complete  by  March  1. 1988,  a  rulemaking  to 
reconsider  its  present  interpretation  of 
"normal  consumer  use"  and  fully  explore 
these  alternatives.  In  addition,  if  OSHA 
believes  that  further  rulemaking  is  needed  in 
specific  cases  to  protect  downstream  users 
who  handle  or  modify  particular  "articles." 
we  look  forward  to  assisting  OSHA  in 
developing  a  means  for  transmitting  hazard 
information  that  is  consistent  with  the 
Paperwork  Reduction  Act. 

A  similar  concern  has  been  expressed  with 
regard  to  scrap  metal,  which  appears  to 
present  special  problems  (1-22).  Not  only 
does  scrap  metal  contain  a  great  many 
substances,  requiring  voluminous  MSDS  and 
labels,  but  it  also  appears  to  pose  little  risk  of 
significant  exposure.  We  suggest  that  scrap 
metal  that  was  classified  as  an  "article" 
before  it  became  scrap  continue  to  fall  under 
the  "article"  exemption. 

Summary 

In  summary,  the  record  aoes  noi 
demonstrate  that  certain  paperwork 
requirements  meet  the  criteria  established  in 
the  Paperwork  Reduction  Act  and  its 
implementing  regulations.  Hence,  we  are 
disapproving  the  following  paperwork 
requirements  in  the  HCS,  effective  May  23, 
1988: 

•  the  requirement  that  material  safety  data 
sheets  be  provided  on  multi-employer 
worksites; 

•  coverage  of  any  consumer  product  that 
falls  within  the  "consumer  products  " 
exemption  included  in  Section  311lelf3)  of  the 
Superfund  Amendments  and  Reauthorization 
Act  of  1986; 

•  coverage  of  any  drugs  regulated  by  FDA 
in  the  non-manufacturing  sector. 

We  are  approving  the  remainder  of  the 
paperwork  provisions  in  the  HCS  until  May 
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23, 1988.  on  the  condition  that  the  agency 
complete  ralemaking  according  ^o  the 
schedule  detailed  earlier.  The  ru;einaking 
shall  consider,  at  least,  alternatives  to  the 
deflnition  of  "article."  including  a  de  minimis 
exempliaa  and  darification  of  the  concept  of 
"normal  conditions  of  use."  and  shall 
confonn  the  requirements  on  the 
manufachiring  sector  with  the  requirements 
on  the  non-manufacturing  sector  in  light  of 
this  decision. 

The  Department  shall,  pursuant  to 
1320.130)  «nd  132ai4(f),  publish  a  notice  in 
the  Fadenl  Ra^star  on  the  next  practicable 
publication  date  to  inform  the  public  of 
OMB's  decision  under  the  Paperwork 
Reduction  Act  The  notice  shall  include  the 
text  of  this  letter  and  any  other  information 
the  Department  feels  is  necessary  and 
appropriate. 

We  look  forward  to  working  with  you  and 
your  staff  to  ensure  that  the  collection  of 
information  provisions  of  the  HCS  meet  the 
goal  of  protecting  employees  from  hazardous 
exposures  in  a  manner  consistent  with  the 
requirements  of  the  Paperwork  Reduction 
Act.  ■  j 

Sincerely.  | 

Wendy  L.  Graimn. 

Administrator  for  Information  and  Regulatory 
Affairs. 

cc: 
Honorable  John  A.  Pendergrass.  Assistant 

Secretary  for  Occupational  Safety  and 

Health 
Honorable  C.  William  Verity,  Secretary  of 

the  Department  of  Commerce 
Honorable  James  Abdnor.  Administrator 

for  Small  Business  Administration 

List  of  Subjects  in  29  CFR 1910, 191S, 
1917, 1918, 1926  and  1928 

Hazard  communication.  Occupational 
safety  and  health.  Right-to-know, 
Labeling,  Material  safety  data  sheets, 
Employee  training. 

Text  of  Amendment 

Following  the  text  of  55  1910.1200. 
1915.99, 1917.28. 1918.90  and  1926.59  of 
Title  29  of  the  Code  of  Federal 
Regulations  add: 


(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  1218-0072) 

Signed  at  Washington,  DC,  this  30th  day  of 
November  1987. 
John  A.  Pendergrass, 

Assistant  Secretary  for  Occupational  Safely 
and  Health. 
[FR  Doc  87-27891  Filed  12-3-87;  8:45  «m| 

BMJJNG  COOC  «51»-ie-M 


USS  INGERSOU... 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  international  Regulations  for 
Preventing  CoUisions  at  Sea,  1972; 
Amendment 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  rule.  


SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Under  Secretary  of  the  Navy  has 
determined  that  USS  INGERSOLL  (DI>- 
990)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  destroyer.  The  intended  effect  of 
this  rule  is  to  warn  mariners  in  waters 
where  72  COLREGS  apply. 
EFFECTIVE  DATE:  November  18, 1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
Captain  P.C  Turner.  JAGC  U.S.  Navy 
Admiralty  Counsel.  Office  of  the  Judge 
Advocate  General.  Navy  Department. 
200  Stovall  Street.  Alexandria.  VA 
22332-2400,  Telephone  number  (202) 
325-9744. 

SUPPifMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 


1605.  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Under  Secretary  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
INGERSOLL  (DD-990)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construt^tion  and  purpose,  cannot 
comply  fully  with  72  COLREGS.  Annex 
I,  section  3(a).  pertaining  to  the  location 
of  the  forward  masthead  light  in  the 
forward  quarter  of  the  vessel,  the 
placement  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
functions  as  a  naval  destroyer.  The 
Under  Secretary  of  the  Navy  has  also 
certified  that  the  aforementioned  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701.  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
abihty  to  perform  its  military  functions. 

List  of  Sidijects  in  S2  CFR  Part  706 

Marine  Safely,  Navigation  (Water). 

Vessels* 

Accordingly.  32  CFR  Part  706  is 
amended  as  follows: 

PART  706-1  AIIENDEDl 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

§70&2    [Amended] 

2.  Table  Five  of  5  706.2  is  amended  by 
adding  the  following  vessel: 
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Date:  November  18, 1987. 
Approved. 
H.  Lawrence  Garrett.  III. 

Under  Secretary  of  the  No  vy. 

|FR  Doc.  87-27820  Filed  12-3-87;  8:45  am] 

BILUNQ  COOE  MIO-AE-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD5-87-032] 

Drawbridge  Operation  Regulations; 
Beaufort  Channel,  Beaufort,  NC 

AGENCY:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  the  North 
Carolina  Department  of  Transportation, 
the  Coast  Guard  is  changing  the 
regulations  governing  the  operation  of 
the  drawbridge  on  U.S.  70  across 
Beaufort  Channel,  mile  0.1,  at  Beaufort, 
North  Carolina.  This  change  is  being 
made  in  an  effort  to  alleviate  highway 
traffic  congestion  in  the  vicinity  of  the 
drawbridge.  Since  this  action  does  not 
■educe  the  number  of  possible  draw 
openings,  it  should  provide  for  the 
•wasonable  needs  of  navigation. 
eFFECTiVE  date:  These  regulations 
t'ecome  effective  on  January  4. 1988. 
*^OH  FURTHER  INFORMATION  CONTACT 
\nn  B.  Deaton,  Bridge  Administrator, 
f-lephone  (804)  398-6222. 
SUPPLEMENTARY  INFORMATION:  On  June 
'H,  1987,  the  Coast  Guard  published 
iipoposed  rules  (52  FR  23187)  concerning 
i'.js  amendment.  The  Commander,  Fifth 
!  ..)dst  Guard  District,  also  pubUshed  the 
,'V)posal  as  a  Public  Notice  dated  June 
'H.  1987.  In  each  notice  interested 
o:?r8ons  were  given  until  August  28, 
"  ♦H7,  to  submit  comments. 

.. 'rafting  Information 

The  drafters  of  these  regulations  are 
'  inda  L.  Gilliam,  Project  Officer,  and 
'DR  Robert ).  Reining,  Project  Attorney. 

Oiscussion  of  Comments 

In  February  1987,  the  North  Carolina 
Department  of  Transportation  requested 
d  change  in  the  drawbridge  regulations 
governing  the  operation  of  the  bridge  on 
U.S.  70  across  Beaufort  Channel,  mile 
0.1,  at  Beaufort,  North  Carolina,  to 
restrict  the  openings  of  the  bridge 
between  7:30  a.m.  and  7:30  p.m.  from 
May  1  through  October  31.  Restriction 
currently  apply  to  the  period  between 
7:00  a.m.  and  7:00  p.m. 

A  proposed  rule  was  published  in  the 
Federal  Register  [52  FR  23187)  on  June 


18, 1987.  As  a  result  of  the  notice  of 
proposed  rulemaking,  three  letters  were 
received.  All  of  the  responses  favored 
the  proposed  changes  to  the  regulations. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 


Economic  Assessment  and  Certification       (FRL-3298-2) 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
the  proposed  regulation  will  have  no 
effect  on  commercial  navigation,  or  on 
any  industries  that  depend  on 
waterbome  transportation.  Since  the 
economic  impact  of  these  regulations  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-01(g). 

2.  Section  117.822  is  revised  to  read  as 
follows: 

§  11 7.822    Beaufort  Channel,  North 
Carolina 

(a)  From  May  1  to  October  31,  the 
draw  shall  open  on  signal  every  hour  on 
the  half  hour  from  7:30  a.m.  to  7:30  p.m. 
for  the  passage  of  pleasure  craft.  To 
accommodate  approaching  pleasure 
craft,  the  hourly  opening  may  be 
delayed  up  to  10  minutes  past  the  half 
hour. 

(b)  The  draw  shall  open  on  signal  for 
public  vessels  of  the  United  States,  state 
and  local  governments,  commercial 
vessels,  and  any  vessel  in  an  emergency 
involving  danger  to  life  or  property. 

Dated:  November  19, 1987. 
A.D.  Breed. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc.  87-27817  Filed  12-3-87;  8:45  am) 

BILLINO  CODE  49tO-t4-M 


Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Pennsylvania; 
Redesignation  of  Portions  of  the 
Johnstown  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  EPA  is  approving  a  request 
from  the  Commonwealth  of 
Pennsylvania  to  redesignate  several 
portions  of  the  Johnstown.  Pennsylvania 
area  to  "Better  Than  National 
Standards"  with  respect  to  Total 
Suspended  Particulates  (TSP). 
effective  date:  This  rule  will  become 
effective  on  January  4, 1988. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Region  III,  Air  Management  Division. 
841  Chestnut  Building,  Philadelphia, 
PA  19107,  Attn:  Esther  Steinberg 

Commonwealth  of  Pennsylvania. 
Department  of  Environmental 
Resources,  Bureau  of  Air  Quality 
Control,  200  North  3rd  Street, 
Harrisburg,  PA  17120,  Attn:  Gary 
Triplett. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Budney  at  the  EP.A  Region  III 
address  stated  above  or  telephone  (215) 
597-0545. 

SUPPLEMENTARY  INFORMATION:  Under 
section  107(d)  of  the  Clean  Air  Act  (Act) 
the  Administrator  of  EPA  has 
promulgated  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  attainment 
status  for  all  areas  within  each  State 
(see  43  FR  8962  (March  3. 1978)).  Those 
area  designations  are  subject  to  revision 
whenever  sufficient  data  become 
available  to  warrant  a  redesignation. 

The  Pennsylvania  Department  of 
Environmental  Resources  (DER)  has 
submitted  to  the  U.S.  Environmental 
Protection  Agency  (EPA),  on  July  1, 1985 
a  request  to  have  the  following  portions 
of  the  Johnstown  area  redesignated  with 
respect  to  TSP: 

City  of  Johnstown  and  Dale  Borough 
(Boro)  redesignated  from  "Docs  Not 
Meet  Secondary  Standards  '  to  "Better 
Than  National  Standards." 

East  Conemaugh  Boro  and  Franklin  Boro 
redesignated  from  "Does  Not  Meet 
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Primary  Standards"  to  "Better  Than 

National  Standards." 
East  Taylor  Township  (Twp.),  Middle 

Taylor  Twp.  and  West  Taylor  Twp. 

redesignated  from  "Cannot  Be 

Classified"  to  "Better  Than  National 

Standards." 

The  air  quality  data  from  January  1983 
through  the  end  of  1986  indicate  that  the 
Johnstown  area  shows  no  violations  of 
the  TSP  air  quality  standards  and 
therefore,  EPA  is  redesignating  this  area 
to  attainment  for  TSP. 

EPA  has  examined  the  air  quality  data 
collected  from  the  monitoring  sites  used 
to  demonstrate  attainment  and  found 
that  the  data  were  collected  in 
accordance  with  all  EPA  requirements. 
In  addition.  DER  has  provided  evidence 
of  an  implemented  control  strategy  and 
evidence  that  emissions  are  not  likely  to 
increase  in  this  area.  There  are  no 
stacks  in  excess  of  Good  Engineering 
Practice  (CEP)  in  the  area  and  no 
dispersive  techniques  have  been 
implemented. 

The  improvement  in  air  quality  was 
accompanied  by  a  reduction  in  actual 
and  allowable  emissions  of  980  tons  per 
year.  This  was  due  to  the  permanent 
shutdown  of  Bethlehem  Steel's  coke 
battery  and  blast  furnace.  This  facility 
would  need  a  new  source  review  permit 
to  recommence  operation. 

In  the  January  20, 1987  Proposed  Rule 
{52  FR  2118)  concerning  this  action,  EPA 


inadvertently  proposed  that  East 
Conemaugh  Boro  and  Franklin  Boro  be 
reclassified  from  secondary 
nonattainment  to  attainment,  but  should 
have  proposed  reclassification  from 
primary  nonattainment  to  attainment. 
That  happened  as  a  result  of  the  fact 
that  in  a  previous  letter  from  the 
Commonwealth  dated  July  27. 1984.  it 
was  requested  that  the  designation  for 
those  boros  be  changed  from  primary 
nonattainment  to  secondary 
nonattainment.  That  request  was 
proposed  in  the  Federal  Register  on 
March  11. 1985  (50  FR  9694).  and  no 
comments  were  received.  Final  action 
was  not  taken  due  to  the  lack  of  support 
documentation  necessary  to  reclassify 
those  areas.  However,  in  the  request 
that  is  the  subject  of  today's  action,  the 
necessary  documentation  was  provided 
to  demonstrate  full  attainment  for  those 
areas.  Since  no  conunents  were  received 
during  the  comment  period  for  either  of 
the  proposed  actions,  EPA  does  not 
consider  it  to  be  necessary  to  repropose 
this  reclassification  action. 

Final  Action 

EPA  is  approving  the  July  1. 1985 
request  from  the  Commonwealth  of 
Pennsylvania  to  redesignate  certain 
portions  of  the  Johnstown  area  to 
attainment  for  TSP. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 

Pennsylvania— TSP 


requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  date  of 
publication).  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Fart  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  Noveini>er  20. 1987. 
Lee  M.  Thonas. 
Administrator. 

Part  81  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  81-(  AMENDED] 

Subpart  NN— Pennsylvania 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U5.C.  7401-7642. 

2.  Section  81.339  is  amended  by 
revising  entry  IV.(A)  for  the  "Johnstown 
Air  Basin"  in  the  table  for  Total 
Suspended  Particulates  to  read  as 
follows: 
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§81.339    Penn»y«vania. 


Designated  area 


IV.  Central  Pennsylvanta  Intrastate  ACXDR: 
(A)  Johnstown  Air  Basin:  Cambria  County: 

City  ot  Jotwistown 

Dale  Boro ...- 

East  Cor>emaugh  Boro.... 

Franklin  Boro 

East  Taylor  Twp „ 

Middle  Taylor  Twp 

West  Taylor  Twp 


'EEE: 


Does  not 

meet  primary 

standards 


Does  not 

meet 
secorxlary 
standards 


Cannot  l>e 
dasstfied 


Better  than 

national 

standards 


X 
X 
X 
X 
X 
X 
X 


(FR  Doc.  87-27865  Filed  12-3-87:  8:45  am] 
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VETERANS  ADMINISTRATION 
48  CFR  Part  819 

Acquisition  Regulations  for  Small 
Business  Concerns 

agency:  Veterans  Administration. 


ACTION:  Final  regulation. 


summary:  The  Veterans  Administration 
(VA)  is  revising  the  VA  Acquisition 
Regulation  (VAAR)  to  address  the 
procedure  for  processing  Small  Business 
Administration  Certificate  of 
Competency  appeals  and  to  include 
additional  language  to  increase  the 
emphasis  on  giving  Vietnam  era  and 
disabled  veteran-owned  firms  every 


opportunity  to  participate  in  selling 
items  and  services  to  the  VA. 

EFFECnvE  date:  November  24. 1987. 

FOR  FURTHER  INFORMATION  CONTACT. 

Chris  A.  Figg,  Policy  and  Interagency 
Service  (9lA).  Office  of  Procurement 
and  Supply.  Veterans  Administration 
810  Vermont  Avenue  NW..  Washington. 
DC  20420.  (202)  233-2334. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  4. 1987.  there  was  published 
in  the  Federal  Register  (52  FR  16290)  a 
notice  of  proposed  rulemaking  providing 
internal  procedures  for  processing  Small 
Business  Administration  Certificate  of 
Competency  appeals  and  providing 
additional  language  to  give  the  Vietnam 
era  and  disabled  veteran-owned  firms 
every  opportunity  to  participate  in  VA 
procurement  opportunities. 

Interested  persons  were  given  30  days 
to  comment  on  the  proposal.  The  VA 
received  no  comments  in  response  to  the 
notice  of  proposed  rulemaking; 
therefore,  the  regulation  is  adopted. 

II.  Executive  Order  12291 

Pursuant  to  the  memorandum  from  the 
Director.  Office  of  Management  and 
Budget,  to  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
dated  December  13, 1984,  this  final  rule 
is  exempt  from  sections  3  and  4  of 
Executive  Order  12291. 

III.  Regulatory  Flexibility  Act  (RFA) 

Because  this  proposed  rule  does  not 
come  within  the  term  "rule"  as  defined 
in  the  RFA  (5  U.S.C.  601(2)),  it  is  not 
subject  to  the  requirements  of  that  Act. 
In  any  case,  this  change  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
provisions  implement  the  requirements 
of  the  Competition  in  Contracting  Act 
(CICA)  as  required  by  the  Federal 
Acquisition  Regulation  (FAR).  The 
provisions  are  primarily  internal 
procedures  which  will  not  impact  the 
private  sector. 

IV.  Paperwork  Reduction  Act 

This  proposed  rule  requires  no 
additional  information  collection  or 
recordkeeping  requirements  upon  the 
public. 

List  of  Subjects  in  48  CFR  Fart  8 

Government  procurement. 

Approved:  November  24, 1987. 
Thomas  K.  Tumage. 
Administrator. 

Part  819  of  title  48  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  819— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

1.  The  authority  citation  for  Part  819 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  210  and  40  U.S.C. 
486(c). 

2.  Subpart  819.6  is  added  to  read  as 
follows: 


Sul)f>art  819.6  Certificates  of 
Competency  and  Determinations  of 
Eligibility 

8 1 9.602-3    Appealing  Small  BusineM 
Administration's  decision  to  issue 
Certificates  of  Competency. 

Formal  VA  appeals  of  an  initial 
concurrence  by  the  SBA  Central  Office 
in  an  SBA  Regional  Office  decision  to 
issue  a  Certificate  of  Competency  (CoC) 
will  be  processed  as  follows: 

(a)  When  the  contracting  officer 
believes  that  the  VA  should  formally 
appeal  the  concurrence  by  the  SBA 
Central  Office  in  an  SBA  Regional 
Office  decision  to  issue  a  CoC.  the 
contracting  officer  will  so  notify  the 
Director.  Office  of  Procurement  and 
Supply  (93B)  in  writing  within  five 
business  days  after  receipt  of  the  SBA 
Central  Office's  written  confirmation  of 
its  determination.  Within  ten  business 
days  of  the  contracting  officer's  receipt 
of  the  SBA's  written  confirmation  (or 
within  a  period  acceptable  to  the  VA 
and  the  SBA).  the  Director,  Office  of 
Procurement  and  Supply  (93B)  will 
advise  the  SBA  Central  Office  that  the 
VA  intends  to  file  a  formal  appeal. 

(b)  Within  ten  business  days  of  the 
contracting  officer's  receipt  of  the  SBA 
Central  Office's  written  confirmation, 
the  contracting  officer  will  furnish  an 
original  and  one  copy  of  the  appeal  file 
to  the  Director,  Office  of  Procurement 
and  Supply  {93B).  The  file  must  contain 
a  copy  of  the  bid/offer  from  the  firm 
considered  nonresponsible,  a  copy  of 
the  bid/offer  from  the  firm  otherwise  in 
line  for  award,  a  copy  of  the  bid.  a  copy 
of  the  bid  abstract,  a  copy  of  SBA's  CoC 
Review  Committee  report,  a  copy  of  all 
correspondence  with  SBA  on  the  matter, 
and  the  contracting  officer's  narrative 
statement  establishing  the  error, 
omission,  or  other  basis  for  disputing 
SBA's  proposed  responsibility 
determination. 

(c)  The  Director,  Office  of 
Procurement  and  Supply  (93B)  will 
review  the  file  prepared  by  the 
contracting  officer.  If  the  contracting 
officer's  position  is  accepted,  the 
Director,  Office  of  Procurement  and 
Supply  (93B)  will  transmit  the  formal 
appeal  to  the  SBA  Central  Office  within 
ten  business  days  after  notifying  that 
office  of  the  VA's  intent  to  appeal  (or 
within  a  period  acceptable  to  the  VA 
and  the  SBA).  The  contracting  officer 
will  be  informed  of  the  final  SBA 
decision. 

(d)  If,  after  the  Central  Office  review, 
it  is  decided  that  a  formal  appeal  should 
not  be  made  to  the  SBA.  the  contracting 
officer  will  be  advised  of  this  decision 
and  that  the  CoC  should  be  accepted  by 
the  VA.  The  SBA  Central  Office  will 


also  be  advised  that  the  VA  will  not 
pursue  its  formal  appeal.  If  the  decision 
concerns  major  construction  projects 
and  the  Office  of  Facilities  disagrees 
with  the  decision  made  by  the  Director. 
Office  of  Procurement  and  Supply,  the 
matter  will  be  referred  to  the  Senior 
Procurement  Executive  for  a  final  VA 
determination. 

3.  In  section  819.807-70,  the  heading 
and  first  sentence  are  revised  to  read  as 
follows: 

8 1 9.807-70    Commltmente  of  the  Office  of 
Facilities'  funded  projects  for  the  8<a) 
program. 

Major  and  minor  projects  funded  by 
the  Office  of  Facilities  (including  those 
delegated  to  the  Department  of 
Medicine  and  Surgery)  which  have  been 
committed  to  the  8(a)  program  will  not 
be  withdrawn  from  that  program 
without  the  consent  of  the  Office  of 
Small  and  Disadvantanged  Business 
Utilization  (005C).  *  *  * 

4.  In  section  819.7004,  the  heading  and 
first  sentence  is  revised  to  read  as 
follows: 

819.7004    Waiver  of  the  use  of  Vietnwn  era 
or  disabled  veteran-owned  firms. 

It  is  the  policy  of  the  VA  to  provide 
Vietnam  era  and  disabled  veteran- 
owned  firms  every  opportunity  to 

participate  in  the  acquisition  process. 
*  *  * 

|FR  Doc.  87-27775  Filed  12-3-87;  8:45  am] 

BILLING  COOE  S320-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Removal  of  Gambusia 
amistadensis,  the  Amistad  Gambusia, 
From  the  List  of  Endangered  and 
Threatened  Wildlife 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  is  removing  the  Amistad 
gambusia  [Gambusia  amistadensis) 
from  the  List  of  Endangered  and 
Threatened  Wildlife.  This  action  is 
based  on  a  review  of  all  available  data, 
which  indicate  that  this  fish  is  extinct. 
The  species  is  known  to  have  occurred 
naturally  only  in  Goodenough  Spring. 
Val  Verde  County.  Texas.  It  was 
eliminated  there  by  inundation  from  the 
Amistad  Reservoir,  an  impoundment 
constructed  on  the  Rio  Grande  River  in 
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1968.  All  other  springs  considered  likely 
to  harbor  the  species  have  been 
examined,  but  it  was  never  found. 
Captive  populations  of  G.  amistadensis 
were  maintained,  but  have  since  died  or 
been  eliminated  through  hybridizations 
with  and  predation  by  the  mosquitofish 
[Cambusia  affinis).  Removing  the 
Amistad  gambusia  from  the  List 
constitutes  Service  recognition  of  its 
extinction  and  removes  Federal 
protection  under  the  Endangered 
Species  Act. 

DATE:  This  rule  becomes  effective  on 
January  4. 1988. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Service's  Regional  Office  of 
Endangered  Species,  500  Gold  Avenue 
SW..  Room  4000,  Albuquerque.  New 
Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  L  Burton.  Endangered  Species 
Biologist,  U.S.  Fish  and  Wildlife  Service. 
P.O.  Box  1306.  Albuquerque,  New 
Mexico  87103  (505/766-3972  or  FTS  474- 
3972). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Amistad  (Goodenough)  gambusia 
(Gambusia  amistadensis)  is  known  to 
have  occurred  only  in  Goodenough 
Spring,  a  tributary  of  the  Rio  Grande  in 
Val  Verde  County,  Texas.  It  was 
described  by  Dr.  Alex  Peden  in  1973, 
based  on  specimens  collected  in  1968 
from  Goodenough  Spring  just  prior  to  its 
inundation  by  Amistad  Reservoir.  The 
species  was  not  recognized  as  distinct 
until  well  after  reservoir  construction 
began  {Peden  1973).  During  extensive 
collecting  by  Peden  (1973)  in  spring 
areas  immediately  upstream  and 
downstream  from  the  Amistad 
Reservoir,  no  additional  G.  amistadensis 
were  found,  and  Peden  believed  that  the 
species  was  restricted  to  the 
Goodenough  Spring  area. 

In  July  1968,  backwaters  of  the 
Amistad  Reservoir,  constructed  by  die 
U.S.  Army  Corps  of  Engineers,  began 
permanent  flooding  of  the  area.  In 
subsequent  visits  to  the  area  after  the 
reservoir  had  filled,  the  spring  was 
found  to  be  under  more  than  21.3  meters 
(70  feet)  of  silt-laden  water,  and  Peden 
(1973)  believed  that  the  species  was 
probably  extirpated  there.  In  1979.  all 
Texas  springs  listed  by  Brune  (1981)  as 
being  within  50  kilometers  (31  miles)  of 
Goodenough  Spring  with  outflow  in 
excess  of  10  liters  per  second  (0.353 
cubic  feet  per  second)  were  surveyed, 
but  no  G.  amistadensis  were  found,  and 

the  species  is  believed  to  be  extinct 

(Hubbs  and  Jensen  1984). 


Gambusia  amistadensis  was  listed  as 
endangered  on  April  30, 1980  (45  FR 
28721).  under  provisions  of  the 
Endangered  Species  Act  of  1973.  as 
amended,  at  which  time  it  occurred  only 
in  captivity  at  the  University  of  Texas   . 
and  Dexter  National  Fish  Hatchery  in 
New  Mexico.  Since  that  time,  all  captive 
populations  have  died  or  been 
eliminated  through  hybridization  with 
and  predation  by  the  mosquitofish, 
Gambusia  affinis.  In  the  Federal 
Register  of  March  11. 1987  (52  FR  7462- 
7463).  the  Service  published  a  proposed 
rule  to  delist  the  Amistad  gambusia. 

Summary  of  Comments  and 
Recommendations 

In  the  March  11, 1987,  proposed  rule 
(52  FR  7462)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  information  that 
might  contribute  to  the  development  of  a 
final  rule.  Appropriate  State  agencies, 
county  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  newspaper 
notice  that  invited  general  public 
comment  was  published  in  the  Del  Rio 
News-Herald  on  April  3. 1987.  Five 
comments  were  received  and  are 
discussed  below. 

Comments  of  support  were  received 
from  the  Texas  Parks  and  Wildlife 
Department,  the  American  Society  of 
Ichthyologists  and  Herpetologists.  a 
faculty  member  from  the  University  of 
Texas  at  Austin,  and  a  faculty  member 
from  Pan  American  University.  A  letter 
of  opposition  was  received  from  a 
faculty  member  from  the  University  of 
Oklahoma. 

The  commenter  from  the  University  of 
Oklahoma  stated  that  he  could  see  no 
benefit  to  delisting  because  of  presumed 
extinction,  and  if  the  species  remains  on 
the  list,  it  will  automatically  have 
protection  if  any  other  populations  are 
discovered.  The  Service  responds  that 
maintaining  a  species  on  the  List  when  it 
is  presumed  extinct  causes  an 
unnecessary  burden  on  Federal 
Agencies  when  they  evaluate  projects  in 
the  context  of  section  7  of  the 
Endangered  Species  Act.  In  addition,  if 
the  species  is  rediscovered,  it  can  be 
relisted  expeditiously  under  emergency 
provisions  of  the  Act. 

Summary  of  Status  Findings 

After  a  careful  review  of  all  available 
data,  the  Service  has  determined  that 
Gambusia  amistadensis  is  extinct  and 
no  longer  requires  protection  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended.  If  evidence  to  the  contrary  is 
presented  later,  listing  may  be 
reproposed. 


Regulations  at  50  CFR  424.11  state 
that  a  species  may  be  delisted  if:  (1)  It 
becomes  extinct.  (2)  it  recovers,  or  (3) 
the  original  classification  data  were  in 
error.  The  Service  believes  that  enough 
evidence  exists  to  recognize  Gambusia 
amistadensis  as  extinct.  The 
Endangered  Species  Act  requires  that 
certain  factors  be  considered  before  a 
species  can  be  listed,  reclassified,  or 
delisted.  These  factors  and  their 
application  to  G.  amistadensis  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification  or  curtailment 
of  its  habitat  or  range.  The  Amistad 
gambusia  was  known  to  occur  only  in 
Goodenough  Spring,  tributary  to  the  Rio 
Grande  in  Val  Verde  County,  Texas.  In 
July  of  1968,  backwaters  of  the  Amistad 
Reservoir  began  permanent  flooding  of 
the  area.  The  Amistad  gambusia  is 
believed  to  have  been  extirpated  in  that 
area. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  applicable. 

C.  Disease  or  predation.  Not 
applicable. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Not  applicable. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  All 
captive  populations  of  G.  amistadensis 
have  died  or  been  eliminated  due  to 
hybridization  with  and  predation  by  the 
mosquitofish  [Gambusia  affinis]. 


Effects  of  Rule 

This  action  removes  this  species  from 
the  List  of  Endangered  and  Threatened 
Wildlife.  Federal  agencies  are  no  longer 
required  to  consult  with  the  Secretary  to 
insure  that  any  action  authorized, 
funded,  or  carried  out  by  such  agency  is 
not  likely  to  jeopardize  the  confinued 
existence  of  the  Amistad  gambusia. 
Federal  restrictions  on  taking  this 
species  no  longer  apply.  There  is  no 
designated  critical  habitat  for  this 
species. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 
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Primary  Author 

The  primary  author  of  this  final  rule  is 
Alisa  M.  Shull,  Endangered  Species 
Biologist,  U.S.  Fish  and  Wildlife  Service, 
Albuquerque,  New  Mexico  87103  (505/ 
766-3972  or  FTS  474-3972). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 

Accordingly.  Part  17.  Subchapter  B  of 
Chapter  1,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  Stat.  884;  Pub. 
L.  94-3.59,  90  Slat.  911;  Pub.  L.  95-632,  92  Stat. 
3751;  Pub.  L.  96-159.  93  Stat.  1225;  Pub.  L.  97- 
.304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq.):  Pub. 
L.  99-625, 100  Stat.  3500  (1986),  unless 
otherwise  noted. 

§17.11    [Amended] 

2.  Amend  §  17.11(h)  by  removing 
Amistad  gambusia  [Gambusia 
amistadensis]  under  "Fishes"  from  the 
List  of  Endangered  and  Threatened 
Wildlife. 

Dated:  October  22, 1987. 
Susan  Recce. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

|FR  Doc.  87-27912  Filed  12-3-87:  8:45  am] 

BILLING  CODE  4310-SS-M 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Crescentia 
Portoricensis 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

summary:  The  Service  determines 
endangered  status  for  a  plant. 
Crescentia  portoricensis  (Higuero  de 
Sierra),  pursuant  to  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended. 
Crescentia  portoricensis  is  endemic  to 
evergreen,  semi  evergreen,  and 


deciduous  forests  on  serpentine  in  the 
lower  Cordillera  region  of  southwestern 
Puerto  Rico.  This  small  tree  is 
threatened  by  the  indirect  effects  of 
deforestation  and  its  extremely  low 
population  size.  This  rule  implements 
the  Federal  protection  and  recovery 
provisions  afforded  by  the  Act  for 
Crescentia  portoricensis. 
DATES:  The  effective  date  of  this  rule  is 
January  4, 1988. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Caribbean  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box  491, 
Boqueron,  Puerto  Rico  00622,  and  at  the 
Service's  Southeast  Regional  Office, 
Suite  1282,  75  Spring  Street  SW., 
Atlanta,  Georgia  30303. 
FOR  FURTHER  INFORMATION  CONTACr 
Ms.  Susan  Sealander  at  the  Caribbean 
Field  Office  address  (809/851-7297)  or 
Mr.  Richard  P.  Ingram  at  the  Atlanta 
Regional  Office  address  (404/331-3583 
or  FTS  242-3583). 

SUPPLEMENTARY  INFORMATION: 
Background 

Crescentia  portoricensis  was 
discovered  by  N.  L.  Britton  in  1913  along 
the  Maricao  River  in  western  Puerto 
Rico.  A  small  population  of  the  species 
was  later  found  approximately  10  miles 
(16  kilometers)  to  the  southwest  in  the 
Susua  area.  Prior  to  1979,  the  species 
was  known  from  two  small  populations 
in  Maricao  Commonwealth  Forest  and  a 
third  in  Susua  Commonwealth  Forest, 
each  population  consisting  of  about  six 
plants.  The  two  Maricao  populations 
were  not  found  during  a  1979  survey 
(Vivaldi  and  Woodbury  1981).  and 
repealed  searches  of  these  sites  have 
failed  to  locate  the  plants.  However,  five 
populations  with  36  individuals  were 
recently  discovered  in  the  Maricao  area 
by  Commonwealth  Forest  personnel. 
Thus,  a  total  of  42  plants  are  now  known 
from  six  sites. 

Crescentia  portoricensis  is  an 
evergreen  vinelike  shrub  or  small  tree 
reaching  20  feet  (6  meters)  in  height, 
with  a  trunk  diameter  of  3  inches  (8 
centimeters).  The  leaves  are  simple, 
oblanceolate  to  narrowly  elliptic,  shiny 
dark  green  and  leathery,  and  usually 
clustered  at  the  nodes.  The  yellowish- 
white  flowers  are  tubular  and  irregularly 
bell-shaped.  The  fruits  are  cylindric, 
hard,  and  dry.  The  species  is  endemic  to 
the  montane  and  lower  montane  mixed 
evergreen,  semievergreen.  and 
deciduous  forests  of  the  lower  Cordillera 
of  southwest  Puerto  Rico.  Much  of  this 
region  is  underiain  by  serpentine,  which 
appears  as  outcrops  or  serpentinaceous 
soils,  and  contributes  to  a  high  fioristic 


diversity  and  endemism.  Within  the  two 
Commonwealth  Forest  units  where  it 
occurs.  Crescentia  portoricensis  is 
restricted  to  sites  along  permanent  or 
intermittent  watercourses. 

Deforestation  has  had  a  significant 
effect  on  the  native  flora  of  Puerto  Rico, 
particularly  at  lower  elevations.  The 
lands  presently  within  Susua 
Commonwealth  Forest,  entirely  below 
1,550  feet  (475  meters),  were  deforested 
by  the  beginning  of  this  century.  The 
fact  that  Crescentia  portoricensis 
occupied  sites  in  ravine-bottoms 
probably  contributed  to  its  persistence 
in  this  area,  although  such  sites  were 
then  exposed  to  the  after-effects  of 
deforestation.  The  lands  at  higher 
elevations  (up  to  2,880  feet  or  875 
meters)  in  Maricao  Commonwealth 
Forest  have  largely  escaped  such 
extreme  alternation,  but  both  Maricao 
and  Susua  have  continued  to  be  affected 
indirectly  by  deforestation  of  adjacent 
lands  and  the  increased  incidence  of 
erosion,  landslides,  and  flash  flooding. 
Since  it  occupies  stream  and  valley 
bottom  habitats,  Crescentia 
portoricensis  has  been  particularly 
vulnerable  to  these  impacts.  It  is 
believed  that  the  two  previously  known 
Maricao  populations  were  lost  to 
flooding  and  the  resulting  erosion  of 
their  habitat. 

Crescentia  portoricensis  was 
recommended  for  Federal  listing  by  the 
Smithsonian  Institution  (Ayensu  and 
DeFilipps  1978).  The  species  was 
included  among  the  plants  being 
considered  as  endangered  or  threatened 
species  by  the  Fish  and  Wildlife  Service, 
as  identified  in  the  notice  published  in 
the  December  15, 1980,  Federal  Register 
(45  FR  82480).  The  species  was  placed  in 
category  1  (species  for  which  the  Service 
has  substantial  information  supporting 
the  appropriateness  of  proposing  to  list 
them  as  endangered  or  threatened),  and 
was  retained  in  category  1  in  the 
September  27. 1985,  revised  notice  (50 
FR  39526). 

In  a  notice  published  in  the  Federal 
Register  on  February  15, 1983  (48  FR 
6752),  the  Service  reported  the  earlier 
acceptance  of  the  new  taxa  in  the 
Smithsonian's  1978  book  as  under 
petition  within  the  context  of  section 
4(b)(3)(A)  of  the  Act,  as  amended  in 
1982.  The  Service  subsequently  found  on 
October  13, 1983,  October  12, 1984, 
October  11, 1985,  and  October  10, 1986, 
that  listing  Crescentia  portoricensis  was 
warranted  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act. 
The  Service  proposed  listing  Crescentia 
portoricensis  on  January  14, 1987. 
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Summary  of  Comments  and 
Recommendations 

In  the  January  14, 1987.  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  agencies  of 
the  Commonwealth  of  Puerto  Rico, 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  inviting 
general  public  comment  was  published 
in  the  San  Juan  Star  on  February  6, 1987. 
Six  letters  of  comment  were  received 
and  are  discussed  below.  A  public 
hearing  was  neither  requested  nor  held. 

The  Secretary  of  the  Puerto  Rico 
Department  of  Natural  Resources 
supported  the  proposed  listing  of 
Crescentia  portoricensis.  The  Federal 
Highway  Administration.  U.S.  Forest 
Service,  and  Environmental  Protection 
Agency  each  acknowledged  the 
proposal  and  stated  that  no  specific 
actions  under  consideration  by  their 
agencies  would  affect  the  species.  The 
Natural  History  Society  of  Puerto  Rico 
indicated  no  objection  to  the  proposal 
but  also  noted  that  Crescentia 
portoricensis  might  occur  on  the  Cabo 
Rojo  National  Wildlife  Refuge.  The 
Service  can  find  no  record  of  such 
occurrence,  and  considers  that  this 
suggestion  may  refer  to  another  species 
of  Crescentia.  The  U.S.  Army  Corps  of 
Engineers  responded  with  a  request  for 
more  information:  this  request  was 
answered,  and  the  Corps  elected  not  to 
comment  on  the  proposal  at  this  time. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Crescentia  portoricensis  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(l]  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Crescentia  portoricensis  Britton 
(Higuero  de  Sierra)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  indirect 
effects  of  deforestation,  particularly 
habitat  modification  and  direct 
destruction  of  plants  through  erosion  or 
landslides  caused  by  accelerated  runoff 


and  flash  flooding,  appear  to  be  the 
most  serious  threats  to  Crescentia 
portoricensis.  Although  the  surviving 
populations  exist  within  units  of  the 
Commonwealth  Forest  system,  the 
alteration  of  surrounding  lands 
continues  to  affect  the  species  and  its 
habitat.  In  addition,  flood  control 
projects,  which  include  large  reservoirs 
in  the  mountains  of  the  Maricao  area, 
have  been  proposed  by  the  Army  Corps 
of  Engineers.  If  these  are  constructed, 
impoundments  could  extend  into 
drainages  where  the  species  may  occur. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Taking  for  these  purposes  has 
not  been  a  documented  factor  in  the 
decline  of  this  species,  but  could  become 
so  in  the  future.  Species  of  the  genus    ,- 
Crescentia  (calabash)  are  widely 
cultivated  throughout  the  Old  and  New 
World  tropics.  Overcollection  could 
prove  a  serious  problem  for  this  species, 
since  only  42  individuals  are  known  to 
exist  in  the  wild. 

C.  Disease  or  predation.  Disease  and 
predation  have  not  been  documented  as 
factors  in  the  decline  of  this  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The 
Commonwealth  of  Puerto  Rico  has 
recently  adopted  a  regulation  that 
recognizes  and  provides  protection  for 
certain  Commonwealth  listed  species. 
However,  Crescentia  portoricensis  is 
not  yet  on  the  Commonwealth  list. 
Federal  listing  would  provide  the  Act's 
recovery  and  protection  provisions  to 
this  small  tree. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
known  populations  of  Crescentia 
portoricensis  are  confined  to 
geographically  small  areas  and  thus  are 
susceptible  to  a  variety  of  natural 
disturbances,  such  as  major  storms  and 
resulting  landslides  or  flooding. 
Although  the  species  is  probably 
adapted  to  survive  such  events,  these 
natural  threats  are  exacerbated  by  the 
manmade  conditions  outlined  in  factor 
"A"  above.  In  addition,  with  only  42 
plants  known  to  exist,  and  no  seedlings 
ever  observed,  rarity  is  itself  a  factor 
affecting  continued  survival. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Crescentia 
portoricensis  as  endangered.  Since  there 
are  few  individuals  remaining  and  a 
continuing  risk  of  damage  to  the  plants 
and/or  their  habitat,  endangered  status 
seems  an  accurate  assessment  of  the 


species'  condition.  It  is  not  prudent  to 
designate  critical  habitat  because  of  the 
reasons  given  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Crescentia  portoricensis  at 
this  time.  The  distribution  of  this  species 
is  so  restricted  that  collecting  or 
vandalism  could  seriously  damage  or 
eliminate  the  remaining  populations. 
Publication  of  critical  habitat 
descriptions  and  maps  in  the  Federal 
Register  would  increase  the  likelihood 
of  such  activities.  Federal  involvement 
in  the  areas  where  this  plant  occurs  can 
be  identified  without  the  designation  of 
critical  habitat.  All  involved  parties  and 
landowners  will  be  notified  of  the 
location  and  importance  of  protecting 
this  species'  habitat,  and  such  protection 
will  be  addressed  through  the  recovery 
process  and  through  section  7 
procedures  (see  "Available 
Conservation  Measures,"  below). 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  action  by  Federal, 
Commonwealth,  and  private  agencies, 
groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth 
and  requires  that  recovery  actions  be 
carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  taking  are  discussed,  in  part, 
below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 


destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  critical  habitat  is  being 
proposed  for  Crescentia  portoricensis, 
as  discussed  above.  Federal 
involvement  is  expected  only  if  flood 
control  projects  are  begun  by  the  U.S. 
Army  Corps  of  Engineers.  However, 
through  careful  planning,  adverse 
impacts  to  this  species  can  be 
minimized. 

Section  9(a)(2)  of  the  Act  and  its 
implementing  regulations  found  at  50 
CFR  17.61. 17.62.  and  17.63  set  forth  a 
series  of  general  trade  prohibitions  and 
exceptions  that  apply  to  all  endangered 
plants.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  for  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  Commonwealth 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances.  Although  there  may  be 


some  horticultural  interest  in  Crescentia 
portoricensis,  it  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  since  the  species  is  not  known  to 
be  in  cultivation  and  is  uncommon  in  the 
wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Federal  Wildlife  Permit  Office.  U.S.  Fish 
and  Wildlife  Service,  Washington,  DC 
20240  (703/235-1903). 

National  Enviroiunental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the  reasons 
for  this  determination  was  published  in 
the  Federal  Register  on  October  25. 1983 
(48  FR  49244). 
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The  primary  author  of  this  final  rule  is 
Mr.  David  Densmore.  Caribbean  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
P.O.  Box  491.  Boqueron.  Puerto  Rico 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 

Accordingly.  Part  17.  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205,  87  Stat.  884;  Pub. 
L.  94-359,  90  Stat.  911;  Pub.  L.  95-«32,  92  Stat. 
3751;  Pub.  L.  96-159,  93  Stat.  1225;  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seg.];  Pub. 
L  99-625. 100  Stat.  3500  (1986).  unless 
otherwise  noted. 

2.  Amended  S  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
Bignoniaceae,  to  the  List  of  Endangered 
and  Threatened  Plants: 

§17.12    Endangered  and  threatened  plants: 

***** 

(h)  *  *  • 


species 


Scientific  name 


Common  name 


Histonc  range 


status         When  lisled 


Cntical 
t)aoitai 


Special 


Bigioniaceae— Bignoma  family: 

Crescentia  portoncensis Higuero  de  Sierra.. 


U.S.A.  (PB) _ „ E 


XI 


NA 


Dated:  October  22, 1987. 
Susan  Recce. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  87-27913  Filed  12-3-87;  8:45  am] 
Billing  code  43io-S5-m 


50  CFR  Part  20 

Migratory  Bird  Hunting;  Late  Seasons, 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  in  the 
United  States 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule  amendment. 

SUMMARY:  This  final  rule  amendment 
prescribes  the  daily  bag  and  possession 
limits  for  ducks  in  the  Mississippi 


Fly  way  in  those  States  selecting  the 
point  system.  These  bag  limits  were 
omitted  from  the  rulemaking  dated 
Tuesday.  September  29. 1987  (52  FR 
36496). 

EFFECTIVE  DATE:  December  4. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rollin  D.  Sparrowe,  Chief,  Office  of 
Migratory  Bird  Management,  Matomic 
Building— Room  536,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Washington,  DC  20240  (202/ 
254-3207). 

SUPPLEMENTARY  INFORMATION:  On 

September  29, 1987,  the  U.S.  Fish  and 
Wildlife  Service  (hereinafter  the 
Service)  published  in  the  Federal 
Register  (52  FR  36496)  a  final  rule 
prescribing  the  late  open  seasons, 
hunting  hours,  hunting  areas,  and  daily 
bag  and  possession  limits  for  general 


1987-88  waterfowl  seasons  in  the 
conterminous  United  States.  In  a  table 
on  page  36519  of  that  rulemaking,  the 
Service  prescribed  the  point  values 
assigned  to  the  species  and  sexes  of 
ducks  for  States  in  the  Mississippi 
Flyway  that  select  the  point  system,  but 
inadvertently  omitted  prescribing  the 
daily  bag  and  possession  limits.  The 
addition  of  the  daily  bag  and  possession 
limits  to  that  table  is  made  in  this  final 
rule  amendment. 

Environmental  Considerations 

Compliance  of  the  1987-88  migratory 
game  bird  hunting  regulations  with  the 
National  Environmental  Policy  Act  and 
the  Endangered  Species  Act  were 
addressed  by  the  Service  in  the 
September 29, 1987.  "final"  rule. 
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Regulatory  Flexibility  Act,  Executive 
Order  12291  and  Paperwork  Reduction 
Atil 

In  the  March  13. 1987.  Federal  Register 

(52  PR  7900),  the  Service  reported 
measures  it  had  undertaJcen  to  comply 
with  requirements  of  the  Regulatory 
Flexibility  Act  and  tfw  Executive  Order. 
The  annual  migratory  game  bird  hunting 
regulations  contain  no  information 
collections  subject  to  Office  of 
Management  and  Budget  review  under 
the  Paperwork  Reduction  Act  of  1980. 

MemoFaiidum  of  Law 

The  Service  published  its 
Memorandum  of  Law,  required  by 
section  4  of  Executive  Order  12291,  in 
the  Federal  Register  dated  August  3, 
1987  (52  FR  28717). 

Authoraliqit 

The  primary  author  of  this  amendment 
is  Greg  Esslinger,  Office  of  Migratory 
Bird  Management,  working  under  the 
direction  of  Rollin  D.  Sparrowe.  Chief. 

List  of  Subiects  in  50  CFR  Part  28 

Exports,  Hunting.  Imports, 
Transportation,  Wildlife. 

For  the  reasons  set  out  in  the 
preandile.  Title  Sa  Chapter  I 
Subchapter  B,  Part  20,  Subpart  K  is 
amended  as  follows: 

PART  20-{  AMENDED] 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Aotfaority:  Migratory  Bird  Treaty  Act  aec. 
3.  Pub.  L  65-186.  40  Slat.  755  (16  U.S.C.  701- 
708h);  sec.  3(h),  Pub.  L  95-616,  92  Stat.  3112 
(16  U.S.C.  712). 

Note. — The  annual  hunting  regulations 
provided  for  by  S  20.105  of  50  CFR  Part  20 
wiH  not  appear  in  the  Code  of  Federal 
Regulations  because  of  their  seasonal  nature. 

2.  Section  20.105  on  page  36519  of  the 
September  29, 1987.  Federal  Register  is 
amended  by  revising  the  table  of 
Mississippi  Flyway  point  values  foY 
duck  species  and  sexes  to  read  as 
follows  (the  introdactory  paragraph  is 
being  repebhshed): 

§20.ies    Seaeona,  ■mit*.  and  shooting 
hour*  tar  walartow*,  ooots  and  gaMnutes. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  the 
areas  open  to  hunting,  the  respective 
open  seasons  (dated  inclusive),  the 
shooting  and  hawking  hours,  and  the 
daily  bag  and  possession  limits  on  the 
species  designated  in  this  section  are 

prescribed  as  follows: 
•        •        «        *        • 

Point  system — Ducks  and  mergansers. 
The  Mississippi  Flyway  States  selecting 
the  point  system  bag  limits  on 


designated  species  are  listed  in  the  table 
above. 

The  daily  bag  Uawit  is  reached  when 
the  point  vahies  of  die  last  bird  taken 
added  to  tbe  sum  of  the  point  value  of 
the  other  birds  already  taken  durmg  that 
day  reacbes  or  exceeds  100  points.  The 
posaessioe  timit  is  the  maximum  number 
of  birds  of  species  and  sex  which  could 
have  legally  been  taken  in  2  days. 

The  point  values  assigned  to  the 
species  and  sexes  are  as  follows: 

Mississippi  Flyway 

100  points:  Black  duck.  Female  mallard 

70  points:  Wood  duck.  Redhead,  Hooded 
merganser 

20  points:  Blue-winged  teal.  Green- 
winged  teal.  Cinnamon  teal  Wigeon. 
Shoveler,  Gadwali  Scaup.  Mergansers 
(except  hooded). 

35  points:  Male  mallard,  Pmtail,  and  all 
other  species  of  ducks. 

Nota. — All  areas  of  the  flyway  are  dosed 
to  canvasback  hunting. 
***** 

Date:  November  18, 1987. 

Susan  Recce. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parlis. 

(FR  Doc  87-27864  Filed  12-3-87;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  649 
(Docket  No.  70756-7231] 

American  Lobster  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NCAA,  Commerce. 
action:  Final  rule. 

summary:  NOAA  issues  this  final  rule 
implementing  Amendment  2  to  the 
Fishery  Management  Plan  for  the 
American  Lobster  Fishery  (FMP).  which: 

(1)  Increases  the  minimum  legal 
carapace  length  for  American  lobsters; 

(2)  prohibits  the  possession  of  V- 
notched  female  American  lobsters 
throughout  the  range  of  the  stock;  and 

(3)  enhances  enforceability  of  the  FMP's 
existing  prohibition  throughout  the 
Nation  oi  the  possession  of  egg-bearing 
or  V-notched  female  American  lobsters, 
or  lobsters  under  the  legal  minimum  size 
taken  in  violation  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  The  intended  effect  is  to  conserve 
and  manage  the  American  lobster 
resource  to  promote  full  utilization  by 
the  U.S.  fishing  industry. 

EFFECTIVE  DATE:  December  31, 1987. 


ADBNESSCft  Copies  of  ttie  amendment, 
the  envwonmertal  assessment,  and  the 
regalatory  impact  review/regulatory 
flexibility  analysts  are  available  from 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  SnntHTig  Office  Park,  5 
Broadway,  Saugus,  MA  01906. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathi  L.  Rodrigues.  Resource 
Management  Specialist.  617-281-3600, 
ext.  324. 

SUPPLEMENTARY  INFORMATION:  The 
FMP.  which  was  prepared  by  the  New 
England  Fishery  Management  Council 
(Council),  is  impleraented  by  regulations 
appearing  at  50  CFR  Part  649.  The 
objective  of  the  FMP  is  a  unified 
regional  management  program  for 
American  lobsters  [Homarvs 
americanus).  to  promote  conservation, 
to  reduce  the  possibility  of  recruitment 
failure,  and  to  allow  full  utilization  of 
the  resource  by  the  U.S.  fishing  industrj'. 
Amendment  2  to  the  FMP  was  prepared 
by  the  Council  and  a  notice  of 
availability  (52  FR  27031,  July  17, 1987) 
and  a  proposed  rule  (52  FR  28732, 
August  3, 19873  were  published.  Public 
comments  were  invited  until  September 
10, 1987.  Amendment  2:  (1)  Increases  the 
3yi«-inch  minimum  legal  carapace 
length  for  American  lobsters  to  3yi6 
inches  in  four  %i-inch  increments, 
effective  January  1, 1988, 198a  1991.  and 
1992;  (2)  prohibits  the  possession  of  V- 
notched  female  American  lobsters 
throughout  the  range  of  the  stock;  and 
(3)  facilitates  enforcement  of  the 
Nationwide  prohibition  against 
possession  of  egg-bearing  lobsters,  V- 
notched  female  lobsters,  and  lobsters 
that  are  smaller  than  the  minimum  size 
set  forth  in  the  FMP,  and  taken  in 
violation  of  the  Magnuson  Act.  There  is 
a  rebuttable  presumption  that  any  non- 
conforming lobsters  found  in  interstate 
commerce  were  taken  in  violation  of  the 
Magnuson  Act.  Maine  is  adopting  this 
identical  schedule  of  increases  and 
Massachusetts  and  Rhode  Island  will 
follow  suit. 

Several  comments  were  received 
which  indicate  that  there  is  confusion 
over  who  this  rule  applies  to  and  how 
the  rebuttable  presumption  will  operate. 
This  issue  merits  explanation  and  is 
discussed  below. 

Part  649  applies  to  fishing  in  waters  of 
the  exclusive  economic  zone  (EEZ)  and 
requires  that  fishermen  who  wish  to  fish 
in  the  EEZ  must  apply  for  and  receive 
Federal  permits  or  federally  endorsed 
State  permits  for  vessels.  As  an 
additional  conservation  measure,  this 
part  conditions  the  permits  so  that  all 
vessels  authorized  to  fish  in  the  EEZ 
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must  abide  by  Federal  rules  wherever 
they  fish.  This  is  typically  referred  to  as 
the  permit  election  process.  Therefore, 
the  size  requirements  of  this  part  apply 
to  lobsters  caught  in  State  waters  from 
vessels  permitted  to  catch  lobsters  in 
the  EEZ  either  under  a  Federal  permit  or 
a  federally  endorsed  State  permit.  This 
part  does  not  apply  to  lobsters  caught  in 
State  waters  by  fishermen  fishing  with 
vessels  not  permitted  to  harvest  lobster 
in  the  EEZ.  Lobsters  from  foreign  waters 
are  also  not  required  to  conform  to  the 
minimum  size  limits  of  this  part. 

Because  of  the  high  percentage  of 
lobster  fishermen  subject  to  this  part 
through  the  permit  election  process,  and 
the  relatively  small  number  of  lobster 
fishermen  who  are  not,  there  is  a  good 
basis  for  presuming  that  undersized 
lobsters  detected  in  interstate  commerce 
have  been  taken  in  violation  of  the 
Magnuson  Act,  and  this  final  rule 
establishes  a  rebuttable  presumption  to 
that  effect.  Consequently,  persons 
lawfully  possessing  undersized  lobsters 
are  afforded  an  opportunity  to  rebut  the 
presumption  that  they  were  taken  in 
violation  of  the  Act.  A  document 
showing  that  undersized  lobsters  were 
harvested  from  State  waters  by  a  vessel 
which  was  not  permitted  to  fish  in  the 
EEZ  will  be  sufficient  to  rebut  the 
presumption.  For  nonconforming 
lobsters  caught  in  foreign  waters,  the 
presumption  may  be  rebutted  by  a  valid 
bill  of  lading  or  shipping  document 
indicating  the  country  of  origin. 

The  size  requirements  and  rebuttable 
presumption  of  this  rule  do  not  affect 
prevailing  State  possession  regulations 
governing  minimum  lobster  size. 
Rebutting  the  presumption  of  this  rule 
does  not  necessarily  make  possession  of 
non-conforming  lobsters  legal  at  their 
final  destination  in  the  United  States. 
Lobsters  may  be  shipped  to  any  State, 
but  they  must  be  legally  harvested  under 
the  law  of  the  State  or  country  of  origin 
and  they  must  meet  the  receiving  State's 
possession  size  limit  for  lobsters. 
Imported  lobsters  fi-om  another  State 
which  have  been  illegally  harvested  or 
which  violate  a  receiving  State's  law 
prohibiting  the  possession  of  undersized 
lobsters  may  constitute  a  Federal 
violation  of  the  Lacey  Act,  as  well  as  a 
violation  of  the  law  of  the  receiving 
State  or  the  law  of  the  country  or  State 
of  origin.  If  the  illegal  harvest  was  from 
the  EEZ,  or  by  a  vessel  permitted  to  fish 
in  the  EEZ,  the  Magnuson  Act  and 
implementing  regulations  would  also  be 
violated. 

The  preamble  to  the  proposed  rule  to 
implement  Amendment  2  described 
these  measures  and  their  rationale  and 
is  rot  repeated  here. 


Comments  and  Responses 

Written  comments  were  submitted  by 
the  U.S.  Coast  Guard,  the  U.S. 
Department  of  the  Interior,  the  New 
Hampshire  Fish  and  Game  Commission 
(N.H.  F&GC),  the  Fisheries  Council  of 
Canada  (FC-Canada),  the  New  Jersey 
Department  of  Environmental  Protection 
(N.J.  DEP),  the  New  York  Department  of 
Environmental  Conservation  (N.Y.  DEC), 
the  Entanglement  Network  Coalition 
(ENC).  and  NMFS. 

Comment:  The  Coast  Guard 
commented  that  the  5-year  incremental 
increases  would  create  an  unnecessary 
expense  because  of  the  need  to  retrain 
and  outfit  their  personnel  with  new 
gauges  following  every  increase.  The 
Coast  Guard  recommended  that  the  full 
increase  be  implemented  at  one  time 
with  a  temporary  moratorium  on 
enforcement. 

Response:  The  purpose  of  the 
incremental  increase  is  to  minimize  the 
economic  burden  caused  by  the  short- 
term  losses  associated  with  a  size 
increase.  The  Council  believes  that, 
based  on  a  similar  increase 
implemented  by  Rhode  Island,  the 
negative  impact  on  landings  and 
revenues  are  reduced  when 
accomplished  over  time.  A  single 
increase  would  create  a  more  severe 
economic  disturbance  in  the  industry.  In 
addition,  if  a  single  increase  were 
implemented  with  a  temporary 
moratorium  on  enforcement,  it  would 
delay  the  expected  long-term  economic 
benefits  and  possibly  threaten  the 
resource  because,  without  enforcement, 
harvesters  would  probably  ignore  the 
conservation  measure  and  land 
undersized  lobsters  in  order  to  realize  a 
short-term  gain.  Therefore,  the 
incremental  increases  provide  the  best 
possibility  of  realizing  the  expected 
benefits  of  this  measure,  while 
minimizing  the  short-term  impacts.  In 
order  to  reduce  expenses,  the  Coast 
Guard  may  wish  to  consider  retooling 
the  gauges  they  have,  rather  than 
purchasing  new  ones. 

Comment:  The  Coast  Guard  and 
NMFS"  Office  of  Enforcement 
commented  that  the  prohibition  on  the 
possession  of  V-notched  lobsters  could 
not  be  enforced  because  the  preamble  to 
the  proposed  rule  included  the  Council's 
recommendation  that  no  civil  penalty  be 
imposed  if  the  V-notched  lobsters  are 
returned  to  the  natural  environment. 
NMFS'  Office  of  Enforcement  also 
suggested  that  definitions  for  V-notched 
and  whole  lobsters  also  be  included. 

Response:  The  preamble  to  the 
proposed  rule  states  that,  while  NOAA 
will  consider  the  Council's 
recommendation,  NOAA  has  an 


obligation  to  enforce  all  regulations 
implementing  the  FMP.  This  position  has 
not  changed.  The  suggested  definitions 
have  been  added. 

Comment:  The  N.J.  DEP,  noting  the 
likelihood  that  New  Jersey  would  not 
follow  the  5-year  scheduled  increases, 
inquired  whether  the  Nationwide 
prohibition  on  possession  of  eggbearing, 
V-notched  female  or  sublegal  sized 
lobsters  taken  in  violation  of  the  FMP 
would  affect  the  sale  of  legally  landed 
New  Jersey  lobsters.  Also,  New  Jersey 
would  oppose  this  amendment  if  it 
overrides  State  size  regulations  and 
allows  imports  smaller  than  New 
Jersey's  limit  to  compete  with  the  local 
product. 

Response:  Lobster  vessels  holding 
only  a  State  lobster  permit  and 
harvesting  lobsters  solely  within  State 
waters  will  be  subject  to  the  regulations 
of  that  State  and  not  these  Federal 
regulations.  However,  if  a  vessel  has  a 
Federal  lobster  permit  or  a  State  lobster 
permit  Federally  endorsed  for  the 
exclusive  economic  zone  (EEZ),  then  the 
catch  from  the  vessel  will  be  subject  to 
these  regulations.  Lobsters  shown  to 
have  been  caught  legally  in  State  waters 
by  vessels  not  having  a  Federal  permit 
need  not  meet  the  Federal  minimum  size 
limitand  may  be  shipped  to  any  State, 
but  they  must  meet  the  receiving  State's 
size  limit.  Thus,  this  rule  will  not 
override  New  Jersey's  minimum  size 
regulations.  Imported  lobsters,  or 
lobsters  from  another  State,  which 
violate  a  State  law  prohibiting 
possession  of  sublegal  sized  lobsters, 
may  constitute  a  violation  of  the  Lacey 
Act  as  well  as  the  law  of  the  receiving 
State. 

Comment:  The  N.Y.  DEC  commented 
that  the  national  prohibition  would 
place  a  presumption  of  guilt  on  New 
York  residents  in  possession  of  lobsters 
smaller  than  the  Federal  limit,  unless 
they  can  provide  evidence  that  the 
lobsters  were  legally  landed  from  State 
waters.  New  York  has  asked  for 
clarification  of  the  required  evidence  in 
the  final  rule.  New  York  also  asked  for  a 
clarification  of  the  evidence  required  to 
ship  lobsters  smaller  than  the  Federal 
size  limit  to  other  States  having  limits 
smaller  than  the  Federal  size  limit  or  no 
size  limits  at  all. 

Response:  The  National  prohibition  of 
this  rule  applies  to  lobsters  taken  from 
the  EEZ  and  to  lobsters  taken  by  a 
vessel  having  a  Federal  lobster  permit, 
or  having  a  State  lobster  permit 
Federally  endorsed  for  fishing  in  the 
EEZ.  Vessels  that  fish  exclusively  in 
State  waters  and  do  not  have  a  Federal 
permit  or  a  Federally  endorsed  State 
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permit  are  not  subject  to  the 
requirement  of  this  rule. 

The  documentation  required  to  rebut 
the  presumption  that  a  lobster  which 
does  not  conform  to  the  requirement  of 
these  regulations  was  taken  in  violation 
of  the  Magnnson  Act  is; 

(1)  For  imported  lobsters — a  valid  bill 
of  lading  or  shipping  document  showing 
the  coHntry  of  origins 

(2)  For  lobsters  harvested  in  State 
waters — a  document  showing  that  the 
lobsters  were  harvested  from  State 
waters  by  a  vessel  which  does  not 
possess  a  Federal  permit.  For  example,  a 
copy  of  the  bill  of  sale  for  the 
undersized  lobsters,  including  the  name 
of  the  harvesting  vessel  and  the  number 
of  its  State  permit  which  is  not  endorsed 
for  Tishing  id  the  EEZ. 

Comment  The  Nit  F&GC  submitted  a 
Resabtioa  opposing  the  V-notch 
provisioa  as  well  as  any  increase  in 
minimuMi  size  without  further  study  of 
the  economics  and  biology  of  the 
fishery.  The  Resolution  states  that  the 
N.H.  F&GC  does  not  support  the  size 
increase  lor  legal,  political,  and 
socioecoBomic  reasons.  Further,  the 
Resolution  states  that  the  national 
prohibition  preempts  New  Hampshire's 
managemeat  prerogatives. 

Response:  As  explained  in  response  to 
other  comments,  the  national  prohibition 
does  not  preempt  State  regulations  or  a 
State's  management  prerogatives  within 
its  territorial  sea.  Vessels  permitted  by 
New  Hampshire  to  harvest  lobsters 
solely  within  State  waters  will  be 
subject  only  to  New  Hampshire's 
regulations  regarding  minimum  size. 
Conversely,  if  the  holder  of  a  New 
Hampshire  lobster  permit  has  the  permit 
Federally  endorsed  or  is  found 
harvesting  lobsters  in  the  EEZ,  the 
permit  hoMer  will  be  subject  to  this  rule. 
Althou^  the  N.H.  F&GC  has  requested 
further  study  before  the  amendment  is 
approved,  the  Secretary  of  Commerce 
has  determined  tiiat  sufficient  analysis 
of  the  fishery  has  been  considered  and 
that  the  amendment  is  consistent  with 
the  national  standards  set  forth  in  16 
U.S.C.  l<51(a)  and  other  applicable  law. 
Comiaent  FC-Canada  was  concerned 
that  the  anendment  may  actually  be  a 
trade  burier  rather  than  a  conservation 
measare.  FC-Canada  recommended  that 
a  bill  of  lading  or  other  transportation 
document  be  sufficient  evidence  to  rebut 
the  presumption  that  these  lobsters  were 
taken  in  II.S.  waters. 

Response:  A  valid  shipping  certiBcate 
or  bill  of  lading  stating  the  jurisdiction 
they  came  from  is  sufficient  to  rebut  the 
presumption  that  the  lobsters  were 
taken  in  U.S.  waters. 

ComateaL-  The  ENC  supported  the 
proposed  nile  and  encouraged 


modifying  the  rule  to  address  the  threat 
to  lobster  resources  posed  by  non- 
degradable  lost  or  ghost  traps. 

Response:The  subject  of 
entanglement  was  lujt  analyzed  during 
the  development  of  Amendment  2  and, 
therefore,  it  would  be  inappropriate  to 
include  any  entanglement  measures  in 
this  rule.  However,  the  commenter  may 
wish  to  bring  this  matter  to  the  attention 
of  the  Council  (see  "ADORCSSes"), 
which  may  propose  an  additional 
amendment  to  the  FMP. 

Changes  From  the  Proposed  Ride 

Except  that  definitions  for  "V-notched 
lobster"  and  "whole  lobster"  are  added, 
no  changes  have  been  made  to  the 
regulatory  text  published  in  the 
proposed  rule  for  Amendment  2  {52  FR 
28732,  Aagast  3, 1987)  as  a  result  of 
public  comments,  which  are  addressed 
above. 

Another  proposed  rule  (52  FR  27564. 
July  22, 1987),  unrelated  to  Amendment 
2,  pertainir^  to  the  expiration  date  of 
fishing  permits  in  f  648.4(d)  and  the 
numbering  system  used  to  identify 
lobster  gear  in  (  64g.21(a)(l)  has  been 
available  for  public  comment.  No 
comments  have  been  received. 
Therefore  the  provisions  of  these 
sections,  as  proposed,  are  added  to  this 
final  rule. 

Classification 

The  Director,  Northeast  Region, 
NMFS.  has  determined  that  Amendment 
2  as  approved  is  necessary  for  the 
conservation  and  management  of  the 
American  lobster  resource  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  Council  prepared  a  regulatory 
impact  review  that  concluded  that  this 
rule  would  have  the  following  economic 
effects.  The  rule  is  expected  to  reduce 
exvessel  revenues  by  $4.2  million  in  the 
first  year,  assuming  that  all  other 
factors,  such  as  recruitment,  remain 
constant,  and  increase  revenues  after 
the  fifth  year.  There  are  an  estimated 
8,400  commercial  lobstermen,  both  fuU- 
and  part-tiate,  not  including  those 
employed  on  trawlers  which 
occasionally  land  lobsters.  The  average 
loss  per  lobsterman  is  expected  to  be 
about  $500  in  the  first  year  of 
implementation.  From  the  tenth  year 
onward,  the  increase  in  exvessel     ' 
revenoes  will  be  from  $2.0  million  (if 
there  are  no  positive  stock  size- 
recruitment  effects)  to  $38.6  million  (if 


positive  stock  «ize-iecmitraent  effects 
are  considered),  llie  average  expected 
gain  wtnM  be  aboat  $4^00  per 
lobstennan.  using  tbe  average  of  the 
estimates  derived  from  biological 
models.  Tbe  rale  is  expected  in  its  first 
year  to  decrease  Ae  lobstennen's 
revenues  by  4  J  percent  in  the  Gulf  of 
Maine,  by  OJ  percent  in  the  inshore 
lobster  fahery  aamA  at  Cape  Cod,  and 
by  1.6  percent  in  the  offshore  fishery. 

Extending  the  prohibition  against 
landing  V-notched  lobsters  will  initially 
decrease  the  exvessel  revenues  of  about 
2,100  connnQcia]  lobstermen  in 
Massachusetts  and  New  Hampshire  by 
about  $259,000,  or  an  average  of  about 
$123  per  lobsterman.  However,  it  should 
be  noted  thai  V-notched  lobsters  might 
have  already  been  vidnntarily  released 
by  other  lobsteisieo  who  could  have 
landed  tliera  and  &at  this  measure  is 
expected  to  increase  the  spawning 
potoitial  of  <Ctdf  of  Maine  IdMters  by  47 
percent.  In  public  hearings  held  in 
Portsmouth.  New  Hampshire,  and 
Peabody.  Plymouth,  anid  Provincetown. 
Massachasetts.  there  was  nearly 
unanimous  sopport  by  lobstennen  for 
extending  the  protection  of  V-notched 
lobsters  throughout  their  range.  This 
measure  is  not  expected  to  have  any 
impacts  oo  lobstermen  in  the  Georges 
Bank  fishery  or  south  erf  Cape  Cod. 
Administrative,  enforcement,  and 
paperwork  and  recordkeeping 
requirements  are  expected  to  remain 
unchanged;  thus,  there  are  no  impacts 
on  Federal  State,  or  local  government 
agencies.  A  lobsterman's  operating 
expenses  are  not  expected  to  be 
affected.  Rather  than  a  decrease  in 
employment  it  is  expected  that  inshore 
lobstermen  will  initially  experience  a 
general  decrease  in  leirenues  without 
any  substantial  change  in  employment, 
and  then  an  increase  after  five  years. 
Offshore  lobstermen  are  not  expected  to 
experience  any  decrease  in  revenues; 
however,  there  are  insufficient  data  on 
employment  po'  vessel  and  a  lack  of 
models  to  determine  the  employment 
response  to  reveiuie  changes  in  this 
sector. 

The  purpose  of  Amendment  2  is  to 
enhance  productiTity.  It  is  expected  to 
increase  aiuiual  lobster  landings  from 
2.3  to  35.2  percent  after  five  years, 
increase  the  size  of  the  average 
"chicken"  lobster  by  12  percent,  and 
increase  egg  production  by  92  percent 
due  to  the  larger  carapace  size  and  the 
V-notch  program.  You  may  obtain  a 
copy  of  the  amendment  from  the  Council 
at  the  address  above 

The  Council  prepared  an 
environmental  assessment  for  this 
amendment  and  the  Assistant 
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Administrator  for  Fisheries,  NOAA, 
found  that  there  will  be  no  significant 
impact  on  the  environment  as  a  result  of 
this  rule.  Thus,  it  does  not  alter  the  final 
environmental  impact  statement  of  the 
FMP. 

While  this  rule  does  not  contain  a 
collection  of  information  requirement  for 
the  purposes  of  the  Paperwork 
Reduction  Act.  it  refers  to  an  existing 
requirement  which  has  been  cleared  by 
the  OfHce  of  Management  and  Budget 
under  0MB  Control  Number  0648-0097. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent,  to  the  maximum  extent 
practicable,  with  the  approved  coastal 
zone  management  programs  of 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire.  New  York,  Rhode 
Island.  Delaware,  Maryland,  and  New 
Jersey.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

List  of  Subjects  in  50  CFR  Part  649 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  Decemb«r  1. 1987. 

Bill  PowriL 

Executive  Director.  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  Part  649  is  amended 
as  follows: 

PART  649— AMERICAN  LOBSTER 
FISHERY 

1.  The  authority  citation  for  50  CFR 
Part  649  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  9  649.2.  the  definitions  of  Fishery 
conservation  zone  (FCZ)  and  V-notch 
conservation  area  are  removed  and  new 
definitions  for  Exclusive  economic  zone 
(EEZ).  V-notched  lobster  &nA  Whole 
lobster  are  added  in  alphabetical  order 
to  read  as  follows: 

§649.2    Definitions. 


Exclusive  economic  zone  (EEZ) 
means  the  zone  established  by 
Presidential  Proclamation  5030,  dated 
March  10. 1983,  and  is  that  area  adjacent 
to  the  United  States  which,  except 
where  modified  to  accommodate 
international  boundaries,  encompasses 
all  waters  from  the  seaward  boundary 
of  each  of  the  coastal  States  to  a  line  on 
which  each  point  is  200  nautical  miles 
from  the  baseline  from  which  the 


territorial  sea  of  the  United  States  is 
measured. 

***** 

V-notched  lobster  means  any  lobster 
bearing  a  V-shaped  notch  in  the  right 
flipper  next  to  the  middle  flipper  or  any 
female  lobster  which  is  mutilated  in  a 
manner  which  could  hide  or  obliterate 
such  a  mark.  The  right  flipper  will  be 
examined  when  the  underside  of  the 
lobster  is  down  and  its  tail  is  toward  the 
person  making  the  determination. 

Whole  lobster  means  a  lobster  with 
an  intact  and  measurable  body  (tail  and 
carapace).  A  whole  lobster  may  have 
one  or  both  claws  missing. 

3.  In  §  649.4,  paragraph  (d)  is  revised 
to  read  as  follows: 

§649.4    Vessel  permits. 

(d)  Expiration.  A  permit  expires  on 
December  31.  or  when  the  owner  or 
name  of  the  vessel  changes. 

4.  In  §  649.7,  paragraph  (a)(5)  is 
revised  and  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§649.7    Prohibitions. 

*        •        •        •        • 

(a)  *  *  • 

(5)  To  possess  any  V-notched  female 
American  lobsters  throughout  the  range 
of  the  stock; 

(c)  The  possession  of  egg-bearing 
female  American  lobsters,  V-notched 
female  American  lobsters,  or  American 
lobsters  that  are  smaller  than  the 
minimum  size  set  forth  in  §  649.20(b)  of 
this  part,  will  be  prima  facie  evidence 
that  such  lobsters  were  taken  or 
imported  in  violation  of  these 
regulations.  Evidence  that  such  lobsters 
were  harvested  by  a  vessel  not  holding 
a  permit  under  this  part  and  fishing 
exclusively  within  State  or  foreign 
waters  will  be  sufficient  to  rebut  the 
presumption. 

5.  In  §  649.20,  paragraphs  (b)  and  (c) 
are  revised  and  paragraph  (f)  is 
removed,  to  read  as  follows: 

§  649.20    Harvesting  and  landing 
requirements. 

***** 

(b)  Carapace  length.  All  American 
lobsters  landed  on  the  dates  set  forth 
must  have  a  minimum  carapace  length 
as  follows: 

Effective  Dates  and  Minimum  Carapace 
Length 

January  1, 1985,  through  December  31, 

1987:  3^16  inches 
January  1, 1988,  through  December  31, 

1988:  3%  2  inches 


January  1, 1989,  through  December  31, 

1990:' 3  y4  inches 
January  1, 1991,  through  December  31, 

1991:  3%2  inches 
January  1. 1992.  and  beyond:  3 Vie  inches 

'  By  January  1. 1990.  escape  vents  in  traps 
must  be  compatible  with  a  minimum 
carapace  length  of  3Vi6  inches. 

(c)  Mutilation.  It  is  unlawful  for  any 
person  to  remove  meat  or  any  body 
appendages  from  any  lobster  before 
landing,  or  to  have  in  possession  on 
board  any  lobster  part  other  than  whole 
lobsters. 
***** 

6.  In  §  649.21,  paragraph  (a)(l]  is 
revised;  paragraphs  (c)  (1),  (2),  and  (3) 
are  redesignated  (c)(1)  (i),  (ii),  and  (iii); 
paragraph  (c)  introductory  text  is 
designated  (c)(1),  an  initial  phrase  is 
added,  and  the  word  "All"  is  set  in 
lower  case:  a  new  paragraph  (c)(2)  is 
added;  the  text  of  paragraph  (d)  is 
designated  (d)(1);  and  a  new  paragraph 
(d)(2)  is  added,  to  read  as  follows: 

§649.21    Gear  identification,  marking,  and 
escape  vent  rwiulmiMnts. 

(a)  *  *  * 

(1)  A  number  assigned  by  the 
Regional  Director;  and/or 

***** 

(c)  Escape  vents,  (1)  Until  January  1, 
1990,  all  *  •  * 

(2)  On  January  1, 1990,  rectangular  or 
circular  escape  vents  compatible  with  a 
minimum  carapace  length  of  3 Vie  inches 
will  be  required. 

(d)  •  *  • 
***** 

(2)  Following  the  effective  date  of 
each  carapace  length  increase  set  forth 
in  §  649.20(b)  of  this  part,  any  dealer/ 
wholesaler  will  have  180  days  in  which 
to  dispose  of  any  lobsters  purchased  or 
received  in  the  prior  year  which  do  not 
meet  the  new  minimum  carapace  length 
increase. 

§§  649.4. 649.7. 649.20, 649.21,  and  649.22 
(Amended] 

7.  In  addition  to  the  amendments  set 
forth  above,  the  initials  "FCZ"  are 
removed  and  the  initials  "EEZ"  are 
added  in  their  place  in  the  following 
places: 

§  64g.4(a)  (1),  (2),  and  (3): 

§  649.7(a)  introductory  text  and  (b)(2); 

§  649.20(3); 

S  649.21(a)  introductory  text,  (b) 

introductory  text  and  (b)(4)  (i),  (ii), 

(iii),  and  (iv),  and  (c)(1):  and 
§  649.22(b)(1). 

(FR  Doc.  87-27871  Filed  12-1-87;  3:31  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  109 

[INS  Number.  1026-87] 


Employment  Authorization;  Classes  of 
Aliens  Eligible 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Petition  for  rulemaking:  denial. 

summary:  On  October  28, 1986  (51  FR 
39385)  the  Immigration  and 
Naturalization  Service  ("the  Service") 
published  a  petition  for  rulemaking 
submitted  by  the  Federation  for 
American  Immigration  Reform  ("FAIR"). 
The  petition  sought  the  rescission  of  8 
CFR  109.1(b)  relating  to  employment 
authorization  for  aliens  in  the  United 
States  because  the  petitioner  believed 
that  the  Service  had  exceeded  its 
authority  in  promulgating  the  regulation. 
In  publishing  the  FAIR  petition,  the 
Service  explained  that  it  was  taking  no 
position  on  the  issues  raised  in  the 
petition,  but  was  seeking  comments 
from  interested  parties.  The  period  for 
submission  of  comments  was  initially 
designated  as  from  October  28, 1986  to 
December  29, 1986,  but  was  extended  on 
December  18. 1986  until  January  28, 1987 
to  afford  the  public  an  opportunity  to 
submit  comments  in  light  of  the 
Immigration  Reform  and  Control  Act  of 
1986.  Upon  a  thorough  review  of  the 
comments  received,  the  Service  now 
denies  the  petition. 
DATES:  The  petition  is  denied  as  of 
December  4, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Shaul,  Senior  Immigration 
Examiner,  Immigration  and  | 

Naturalization  Service,  425  I  Street, 
NW.,  Washington,  DC  20536,  Telephone: 
(202)  63^3946.  j 

SUPPLEMENTARY  INFORMATION:  In    ' 
publishing  the  FAIR  petition  to  rescind  8 
CFR  109.11b)  the  Service  sought 


comments  from  interested  parties 
concerning  the  issues  raised  in  the 
petition.  The  Service  took  no  position  on 
the  merits  of  the  petition  at  the  time  of 
publication,  preferring  to  carefully 
evaluate  the  petition  in  light  of 
comments  from  the  public. 

Subsequent  to  the  publication  of  the 
petition,  the  Immigration  Reform  and 
Control  Act  of  1986  (IRCA)  became  law. 
Section  101  of  IRCA  amended  the 
Immigration  and  Nationality  Act  by 
adding  section  274(a)  relating  to  the 
unlawful  employment  of  aliens. 
Accordingly,  on  May  1. 1987  (52  FR 
18190)  the  Service  published  regulations 
relating  to  IRCA  which  (among  other 
things)  transferred  8  CFR  Part  109  to  8 
CFR  Part  274a  and  significanUy 
expanded  the  material  covered. 
Although  8  CFR  Part  109  has  now  been 
removed,  this  denial  of  rulemaking  will 
continue  to  refer  to  the  regulation 
discussed  in  the  petition  as  8  CFR  Part 
109  for  the  sake  of  clarity. 

The  Service  received  a  total  of  99 
responses  during  the  period  designated 
for  submission  of  comments,  and  one 
response  from  the  Department  of  the 
Treasury  subsequent  to  the  closing  date. 
Of  the  99  comments,  46  were  in  favor  of 
the  petition  and  53  were  opposed. 
Comments  were  received  from  a  wide 
spectrum  of  interested  parties,  ranging 
from  local  to  national  to  international 
governmental  entities,  and  from  private 
individuals  to  business  and  educational 
institutions  to  public  interest,  groups. 
Likewise,  the  extent  of  the  comments 
ranged  from  simple  statements  of 
support  or  opposition  to  fairly  thorough 
legal  and  historical  discussions.  Some 
writers  chose  to  comment  only  on  the 
one  or  two  aspects  of  the  petition  with 
which  they  were  most  familiar,  while 
others  chose  to  comment  on  all  aspects. 
Regardless  of  the  source,  the  extent  or 
the  scope,  all  comments  were  carefully 
reviewed  and  the  arguments  presented 
taken  into  account.  Finally,  the  Service 
would  like  to  express  its  appreciation  to 
all  who  took  the  time  to  submit 
comments. 

The  FAIR  petition  presented  three 
premises  for  rescinding  the  regulation. 
The  remainder  of  this  discussion  will 
deal  with  each  of  these  premises  in  light 
of  the  comments  received  from  persons 
on  both  sides  of  the  issues: 


Premise  A:  The  Regulation  is 
Inconsistent  With  the  Purpose  of  the 
Immigration  and  Nationality  Act  ("the 
Act") 

The  petitioner  contends  that  the 
purpose  of  the  Act  is  the  protection  of 
the  American  labor  force,  and  that 
because  the  regulation  is  inconsistent 
with  this  purpose,  it  should  be 
rescinded.  Opponents  of  the  petition 
counter  that  FAIR  has  over-simplified 
the  purpose  of  the  Act.  In  fact,  the  Act  is 
a  very  complex  statute  which  has  many 
different  purposes,  some  of  which  may 
appear  at  time  to  be  in  conflict  with 
others.  Among  the  goals  ^f  the  Act  not 
mentioned  by  FAIR  are:  Supporting 
international  exchange,  encouraging 
family  reunion,  protecting  those  who 
fear  persecution,  facilitating  diplomatic 
relations,  fulfilling  international  treaty 
requirements,  providing  due  process  for 
deportable  aliens,  and  (in  certain 
instances)  providing  some  measure  of 
humanitarian  assistance  to  meritorious 
cases.  Since  each  of  the  categories  of 
aliens  authorized  to  accept  employment 
by  8  CFR  109.1(b)  relates  to  at  least  one 
of  these  goals,  the  regulation  is  not 
inconsistent  with  the  purposes  of  the 
Act. 

Additionally,  FAIR  states  that  the 
labor  certification  requirements  of 
section  212(a)(14)  of  the  Act  are  being 
circumvented  because  the  Service  does 
not  keep  statistical  records  of  the 
number  of  aliens  permitted  to  work 
under  the  provisions  of  8  CFR  109.1(b). 
Although  the  Service  has  not  kept  such 
records  in  the  past,  it  has  never  been 
unconcerned  with  the  impact  of  the 
regulation  on  the  American  labor 
market.  While  recognizing  the  other 
goals  of  the  Act,  the  Service  has  taken 
reasonable  measures  to  protect  the 
labor  market.  The  employment 
authorized  by  8  CFR  109.1(b)  is  normally 
of  very  limited  duration  and  only  under 
conditions  set  forth  in  that  Part  or  in 
other  Parts  referred  to  in  the  regulation. 
These  conditions,  combined  with  the 
fact  that  most  of  the  classes  enumerated 
in  8  CFR  109.1(b)  are  very  small  to  begin 
with,  mean  that  the  total  number  of 
aliens  authorized  to  accept  employment 
is  quite  small  and  the  impact  on  the 
labor  market  is  minimal.  The  regulatory 
conditions  include: 

1.  The  dependent  of  a  foreign 
government  official  or  international 
organization  employee  is  not  allowed  to 


accept  emi^oyment  in  a  "Schedule  B" 
occupation.  This  schedule,  prepared  by 
the  Department  of  Labor,  lists  those 
occupations  for  which  a  labor  certiBcate 
may  not  be  granted. 

2.  A  nonimmigrant  student  may  accept 
on-campu8  employment  only  if  it  does 
not  displace  a  United  States  resident, 
may  accept  employment  for  practical 
training  only  in  areas  where  such 
training  is  not  available  in  his  or  her 
homeland,  and  may  accept  employment 
due  to  economic  necessity  only  after 
completion  of  the  first  year  of  studies 
and  after  establishing  that  the  need  was 
unforeseeable. 

3.  The  spouse  of  an  exchange  visitor 
may  not  be  authorized  employment  for 
the  support  of  the  principal  alien. 

4.  An  asylum  applicant  who  has  filed 
a  frivolous  application  may  not  be 
granted  employment  authorization. 

5.  An  adjustment  applicant  must  first 
be  the  beneficiary  of  an  immigrant  visa 
petition  (unless  the  applicant  qualifles 
as  a  "special  immigrant")  and  an 
immigrant  visa  number  (if  required) 
must  be  immediately  available. 

6.  An  applicant  for  suspension  of 
deportation  must  establish  that  he  or 
she  has  an  economic  need  to  work. 

7.  A  deportable  alien  under  voluntary 
departure  must  establish  that  he  or  she 
merits  favorable  exercise  of  the  district 
director's  discretion.  The  regulation  sets 
forth  four  conditions  to  be  considered  by 
the  district  director  in  reaching  his 
decision. 

8.  An  alien  who  has  been  placed  in 
deferred  action  status  must  establish  an 
economic  need  to  work. 

Furthermore,  it  should  be  noted  that 
although  the  number  of  aliens 
authorized  to  work  under  8  CFR  Part  109 
(now  8  CFR  Part  274A)  is  relatively 
small  and  was  previously  considered  to 
be  not  worth  recording  statistically,  the 
Service  is  exploring  ways  of  formalizing 
procedures  for  requesting  employment 
authorization  which  will  result  in  the 
generation  of  statistical  reports. 

Premise  B:  The  Regulation  as 
Promulgated  by  the  INS  is  an  Ultra 
Vires  Act 

This  second  premise  is  directly 
related  to  the  first.  FAIR  contends  that 
the  Attorney  General  had  no  statutory 
authority  to  promulgate  regulations  and 
rejects  the  Service's  stated  position  that 
the  relevant  authority  was  conferred 
upon  the  Attorney  General  by  section 
103(a)  of  the  Act  as  passed  by  Congress. 
That  section  states,  in  pertinent  part: 

The  Attorney  General  shall  be  charged 
with  the  administration  and  enforcement  of 
this  Act  and  all  other  laws  relating  to  the 


immigration  and  naturalization  of  aliens, 
except,  insofar  as  this  Act  or  such  laws  relate 
to  the  powers,  functions,  and  duties  conferred 
upon  the  President,  the  Secretary  of  State,  the 
officers  of  the  Department  of  State,  or 
diplomatic  or  consular  officers:  Provided, 
however.  That  determination  and  ruling  by 
the  Attorney  General  with  respect  to  all 
questions  of  law  shall  be  controlling.  *  *  *  He 
shall  establish  such  regulations  *  *  *  as  he 
deems  necessary  for  carrying  out  his 
authority  under  the  provisions  of  this  Act. 

The  authority  of  the  Attorney  General 
is  not  limited  to  the  enforcement  of  one 
section  of  the  Act  dealing  with  labor 
certifications;  it  extends  to  the 
administration  and  enforcement  of  the 
Act  as  a  whole.  In  determining  what 
regulations  are  necessary  for  carrying 
out  his  authority,  the  Attorney  General 
cannot  operate  in  a  vacuum,  but  must 
view  the  Act  as  it  relates  to  multiple 
national  and  international  policy  issues. 
As  Emanuel  Celler,  Chairman  of  the 
House  Committee  on  the  Judiciary, 
stated  when  the  1952  Act  was  under 
consideration:  "the  law  *  *  *  a^ects 
basically  foreign  policy,  constitutional 
guarantees,  public  welfare,  the  health, 
the  economy,  and  the  productivity  of  the 
Nation."  (Congressional  and 
Administrative  News,  82nd  Congress, 
Second  Session.  1952,  v.2,  p.  1750).  It 
requires  a  simplistic  view  of  the 
purposes  of  the  Act  and  a  narrow  view 
of  the  mission  of  the  Service  to  contend 
that  regulations  should  be  promulgated 
solely  for  the  purpose  of  preventing  any 
aliens  without  labor  certification  from 
being  authorized  to  accept  employment. 
Assuming  for  the  sake  of  argument  that 
section  103(a)  of  the  Act  did  not  vest  in 
the  Attorney  General  the  necessary 
authority  to  promulgate  8  CFR  109.1(b), 
such  authority  is  apparent  in  the  new 
section  274A.(h)(3)  of  the  Act  which  was 
created  by  the  Immigration  Reform  and 
Control  Act  of  1986.  Section  274A.(h)(3) 
reads: 

Defmition  of  Unauthorized  Alien. — As  used 
in  this  section,  the  term  'unauthorized  alien' 
means,  with  respect  to  the  employment  of  an 
alien  at  a  particular  time,  that  the  alien  is  not 
at  that  time  either  (A)  an  alien  lawfully 
admitted  for  permanent  residence,  or  (B) 
authorized  to  be  so  employed  by  this  Act  or 
the  Attorney  General. 

Despite  the  fact  that  on  December  18, 
1986  (51  FR  45338)  the  Service  published 
this  definition  and  extended  the  time  for 
submission  of  comments  imtil  January 
28. 1987,  very  few  of  the  petition's 
proponents  even  mentioned  the  new 
Act.  One  notable  exception  was  the 
petitioner  itself,  which  submitted  a 
supplemental  statement  supporting  the 
petition.  The  petitioner  claimed  that  the 
phrase  "authorized  to  be  so  employed 


by  this  Act  or  the  Attorney  General" 
does  not  recognize  the  Attorney 
General's  authority  to  grant  work 
authorization  except  to  those  aliens  who 
have  already  been  granted  specific 
authorization  by  the  Act.  On  the 
contrary,  the  only  logical  way  to 
interpret  this  phrase  is  that  Congress, 
being  fully  aware  of  the  Attorney 
General's  authority  to  promulgate 
regulations,  and  approving  of  the 
manner  in  which  he  has  exercised  that 
authority  in  this  matter,  defined 
"unauthorized  alien"  in  such  fashion  as 
to  exclude  aliens  who  have  been 
authorized  employment  by  the  Attorney 
General  through  the  regulatory  process, 
in  addition  to  those  who  are  authorized 
employment  by  statute. 

Premise  C:  The  Regulation  Undermines 
the  Labor  Certification  Provision 

While  there  can  be  no  doubt  that  the 
classes  of  aliens  enumerated  in  the 
regulation  are  authorized  to  work 
without  first  having  to  obtain  a  labor 
certiHcation,  the  contention  that  the 
labor  certification  provision  is 
undermined  is  without  foundation.  In 
creating  the  labor  certification  process. 
Congress  intended  that  it  apply  only  to 
certain  classes  of  aliens:  third,  sixth  and 
nonpreference  immigrants  and  H-2 
nonimmigrants.  Creation  of  the  process 
in  no  way  implies  that  Congress 
intended  to  restrict  the  authority  of  the 
Attorney  General  to  promulgate 
regulations  necessary  for  the 
administration  of  the  Act,  including 
regulations  which  authorize  certain 
aliens  to  accept  employment  under 
appropriate  circumstances.  By  limiting 
the  circumstances  under  which  aliens 
may  be  granted  employment 
authorization  (as  discussed  above),  the 
Attorney  General  has  assured  that  the 
regulations  do  not  circumvent  the  intent 
of  the  labor  certification  provisions  of 
the  statute. 

Upon  consideration  of  all  of  the 
representations  made  by  the  petitioner, 
the  comments  submitted  by  interested 
parties,  the  legislative  history  of  the  Act 
and  other  relevant  factors,  it  has  been 
determined  that  the  petition  for 
rulemaking  is  without  merit. 
Accordingly,  the  petition  is  hereby 
denied. 

Dated:  November  30, 1987. 
Richard  E.  Norton, 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 
[FR  Doc.  87-27905  Filed  12-3-87:  8:45  am) 

BILUNQ  CODE  4410-10-M 


46094  Federal  Register  /  Vol.  52.  No.  233  /  Friday.  December  4.  1987  /  Proposed  Rules 


Federal  Register  /  Vol.  52.  No.  233  /  Friday.  December  4.  1987  /  Proposed  Rules 


46095 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  87-NM-154-AO] 

Airworthiness  Directives;  the  de 
Havilland  Aircraft  Company  of  Canada, 
a  Division  of  Boeing  of  Canada,  Ltd., 
Model  DHC-7  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  de  Havilland  Model  DHC-7 
series  airplanes,  which  would  require 
replacement  of  aluminum  alloy  heat 
shield  washers  with  stainless  steel 
washers.  This  proposal  is  prompted  by 
reports  of  cracking  found  in  the 
aluminum  washers.  This  condition,  if  not 
corrected,  could  lead  to  in-flight 
separation  of  the  heat  shield  from  the 
wing,  and  consequent  injury  to  people 
on  the  ground. 

DATE:  Comments  must  be  received  Bo 
later  than  January  27, 1988. 
ADDRESSES:  Send  comments  on  the  i 
proposal  in  duplicate  to  Federal       ' 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  87-NM- 
1.T4-AD,  17900  Pacific  Highway  South, 
C-68966.  Seattle,  Washington  9816a  The 
applicable  service  information  may  be 
'•btained  from  The  de  Havilland  Aircraft 
Company  of  Canada,  a  Division  of 
Fioeing  of  Canada,  Ltd.,  Garratt 
Boulevard.  Downsview,  Ontario  M3K 
"iY5,  Canada.  This  information  may  be 
'xamined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  the  FAA, 
"Jew  England  Region,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue.  Room  202,  Valley  Stream.  New 
/ork. 

rOR  FURTHER  INFORMATION  CONTAQH 

Mr.  Vito  Pxilera.  Systems  and  Equipment 
Branch.  ANE-173,  New  York  Aircraft 
Certification  Office,  FAA,  New  England 
Region,  181  South  Franklin  Avenue, 
Room  202,  Valley  Stream,  New  York 
11581;  telephone" (Sib)  791-6427. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 


should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-154-AD.  17900  Pacific 
Highway  South,  C-68966.  Seattle, 
Washington  98168. 

Discussion 

There  have  been  numerous  reports  of 
cracking  of  the  aluminum  alloy  washers 
used  for  the  installation  of  the  upper 
wing  skin  heat  shield  on  de  Havilland 
DHC-7  series  airplanes  equipped  with 
Modification  7/2414.  Cracking  has  been 
determined  to  be  due  to  the  high 
temperatures  experienced  in  this  area  of 
the  airplane.  This  condition,  if  not 
corrected,  could  result  in  separation  of 
the  heat  shield  from  the  airplane  during 
flight,  and  consequent  injury  to  people 
on  the  ground. 

De  Havilland  has  issued  Service 
Bulletin  No.  7-57-29.  dated  August  1. 
1986.  which  describes  replacement  of 
the  aluminum  alloy  washers  with 
stainless  steel  washers.  Transport 
Canada,  which  is  the  airworthiness 
authority  of  Canada,  issued 
Airworthiness  Directive  CF-87-11  on 
September  22, 1987,  making  compliance 
with  the  service  bulletin  mandatory. 

This  airplane  is  manufactured  in 
Canada  and  type  certificated  in  the 
United  Slates  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
whii.h  would  require  replacement  of  the 
aluminu.m  washers  in  accordance  with 
the  service  bulletin  previously 
mentioned. 

It  is  estimated  that  44  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 


that  it  would  take  approximately  8 
manhours  per  airplane  to  accomphsh  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  required  parts  would  be  provided 
by  the  manufacturer  at  no  cost  to 
operators.  Based  on  these  Hgures.  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $14,080. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($320).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

De  Havilland  Aircraft  Company  of  Canada,  a 
Division  of  Boeing  of  Canada,  Ltd.: 
Applies  to  Model  DHC-7  series 
airplanes,  equipped  with  Modification 
No.  7/2414.  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  preclude  the  possibility  of  heat  shield 

separation  resulting  from  the  failure  of 

aluminum  alloy  washers,  accomplish  the 

following: 

A.  Within  60  days  or  500  flight  hours, 
whichever  occurs  first  after  the  effective  dale 
of  this  AD,  replace  aluminum  alloy  washers 
with  stainless  steel  washers,  in  accordance 
with  the  Accomplishment  Instructions  of  de 
Havilland  DHC-7  Service  Bulletin  No.  7-57- 
29.  dated  August  1, 1986. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 


which  has  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  v/hen  approved  by  the  Manager.  New 
York  Aircraft  Certification  Office.  FAA,  New 
England  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtian  copies  upon 
request  to  The  de  Havilland  Aircraft 
Company  of  Canada,  A  Division  of 
Boeing  of  Canada.  Ltd..  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  FAA. 
New  England  Region.  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue.  Room  202.  Valley  Stream.  New 
York. 

Issued  in  Seattle,  Washington,  on 
November  27, 1987. 

Frederick  M.  Isaac, 

Acting  Director.  Northwest  Mountain  Region. 

|FR  Doc.  87-27842  Filed  12-3-87;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  352 

[Docket  No.  78N-00381 

Discussion  of  Appropriate  Testing 
Procedures  for  Over-the-Counter 
Sunscreen  Drug  Products;  Public 
Meeting  and  Reopening  of  the 
Administrative  Record;  Extension  of 
Time  for  Submission  of  Relevant  Data 
and  Notice  of  Participation 

AGENCY:  Food  and  Drug  Administration. 
action:  Public  meeting  and  reopening  of 
the  administrative  record;  extension  of 
time  for  submission  of  data  and  notice 
of  participation. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
December  18, 19iB7.  the  period  for 
submission  of  relevant  data  and  notice 
of  participation  for  the  public  meeting  to 
be  held  on  January  26. 1988.  to  discuss 
appropriate  testing  procedures  for  over- 
the-counter  (OTC)  sunscreen  drug 
products.  This  action  responds  to  a 
request  to  extend  the  period  for 
submission  of  relevant  data  and  notice 
of  participation. 


DATE:  Relevant  data  and  notice  of 
participation  by  December  18, 1987. 
ADDRESS:  Relevant  data,  notice  of 
participation,  and  comments  to  the 
Dockets  Management  Branch,  Rm.  4-62, 
5600  Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Saul  Bader  or  Jeanne  Rippere,  Center  for 
Drug  Evaluation  and  Research  (HFN- 
210),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD  20857, 
301-295-8003. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  4, 1987 
(52  FR  33598),  FDA  issued  a  notice  of  a 
public  meeting  and  reopening  of  the 
administrative  record  for  a  discussion  of 
appropriate  testing  procedures  for  OTC 
sunscreen  drug  products.  Interested 
persons  were  given  until  December  3, 

1987,  to  submit  relevant  data  and  notice 
of  participation  for  a  meeting.  The 
meeting  is  to  be  held  on  January  26, 

1988,  at  9  a.m..  in  Conference  Rooms  D 
and  E.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

A  cosmetic  manufacturers' 
association  has  informed  the  agency 
that  it  plans  to  file  extensive  comments 
in  response  to  the  notice  published  in 
the  Federal  Register  of  September  4, 
1987.  However,  because  of  the 
complexity  of  the  various  issues,  the 
need  to  reconcile  the  views  of  large 
numbers  of  interested  parties  (over  20 
companies),  and  the  intervention  of  the 
Thanksgiving  holiday,  the  association 
has  stated  that  it  will  not  be  able  to 
meet  the  December  3. 1987,  deadline  for 
filing  relevant  data  and  notice  of 
participation.  Therefore,  the  association 
has  requested  that  the  time  period  for 
submission  of  data  and  notice  of 
participation  be  extended  to  December 
18, 1987. 

FDA  has  carefully  considered  the 
request  and  believes  that  the  data 
provided  by,  and  the  participation  of, 
the  association  may  be  of  assistance  in 
establishing  the  appropriate  testing 
procedures  for  OTC  sunscreen  drug 
products.  Therefore,  an  extension  of  the 
time  period  for  submission  of  relevant 
data  and  notice  of  participation  is  in  the 
public  interest.  Accordingly,  the  period 
for  submission  cf  relevant  data  and 
notice  of  participation  is  extended  to 
December  18, 1987.  Relevant  data  and 
notices  of  participation  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above),  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  The  date 
of  this  meeting  and  other  dates  provided 
in  the  September  4, 1987.  notice  remain 
unchanged. 


Dated:  December  1. 1987. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

|FR  Doc.  87-27929  Filed  12-2-87;  10:49  am| 

BILUNG  CODE  4160-01-11 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
Enforcement 

30  CFR  Part  952 

Closing  of  Public  Comment  Period; 
Abandoned  Mine  Land  Reclamation 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  Enforcement,  Interior. 

ACTION:  Closing  public  comment  period; 
Abandoned  Mine  Land  Reclamation 
Plan. 

summary:  On  June  10, 1982.  the  Hopi 
Tribe  submitted  to  OSMRE  its  proposed 
Abandoned  Mine  Land  Reclamation 
Plan  (Plan)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  (30  CFR  Chapter  7  subchapter 
R)  as  published  in  the  Federal  Register 
(FR)  on  June  30, 1982,  47  FR  28574-28604. 
OSMRE  requested  public  comment  on 
the  adequacy  of  the  Tribe's  Plan,  47  FR 
31709-31711  (July  22, 1982)  and  has  left 
the  comment  period  open  pending 
authorizing  legislation.  On  July  11, 1987, 
legislation  was  enacted  authorizing  the 
Crow,  Hopi,  and  Navajo  Tribes  to 
obtain  abandoned  mine  land 
reclamation  programs  without  first 
having  to  obtain  approval  of  Tribal 
surface  mining  regulatory  program. 
OSMRE  is  giving  notice  of  its  intent  to 
close  the  period  for  comment  on  the 
Hopi  Tribes's  Abandoned  Mine  Land 
Reclamation  Plan. 

DATES:  Written  Comments:  OSMRE  will 
accept  written  comments  on  the 
proposed  rule  until  4:00  p.m.  Mountain 
time  January  4, 1988.  Comments 
received  after  that  date  will  not 
necessarily  be  considered  in  the 
decision  process. 

Public  Hearing:  A  public  hearing  on 
the  proposed  Hopi  Abandoned  Mine 
Land  Reclamation  (AMLR)  Plan  has 
been  scheduled  for  9:30  a.m.  local  time 
on  December  24, 1987  in  the  conference 
room  of  the  Albuquerque  Field  Office, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  625  Silver  Avenue, 
SW,  Albuquerque,  New  Mexico  87102. 
Any  person  interested  in  making  an  oral 
or  written  presentation  at  the  hearing 
should  contact  Robert  Hagen,  Field 
Office  Director  at  the  OSMRE 


46096   Federal  Register  /  Vol.  52.  No.  233  /  Friday,  December  4.  1987  /  Proposed  Rules 


Albuquerque  Field  Office  by  4:00  p.m. 
local  time  on  December  21, 1987.  If  only 
three  or  fewer  persons  have  so 
contacted  Mr.  Hagen,  a  meeting  rather 
than  a  hearing  may  be  held.  A  summary 
report  of  the  meeting  will  be  included  in 
the  Administrative  Record.  , 

ADDRESSES:  Written  comments:  and  I 
requests  for  a  hearing  should  be  mailed 
to:  Robert  Hagen,  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  625 
Silver  Avenue.  SW.,  Albuquerque,  New 
Mexico  87102.  Copies  of  the  Navajo  Plan 
and  the  Administrative  Record  of  the 
Hopi  Plan  are  available  for  public 
review  and  copying  at  the  OSMRE  and 
the  Hopi  offices  listed  below.  Monday 
through  Friday,  from  9:00  a.m.  to  4:00 
p.m.  excluding  holidays.  Each  requestor 
may  receive,  free  of  charge,  one  copy  of 
the  proposed  plan  by  contacting       , 
OSMRE's  Albuquerque  Field  Office.! 

Hopi  AML  Agency:  Hopi  Tribal  Council, 
Office  of  Natural  Resources,  P.O.  Box 
123.  Kykotsmovi.  Arizona  86039.   j 

OSMRE's  Field  Office  processing  thi 
Plan:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Albuquerque  Field  Office,  625  Sil\|er 
Avenue,  SW..  Albuquerque.  New 
Mexico  87102.  I 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Administrative 
Records  Office.  1100  "L"  Street.  NW.. 
Room  5131.  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  D.  Oliver.  Supervisory  AML 
Program  Specialist  at  the  Albuquerque 
Field  Office  (505)  766-1486. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Proposed  Abandoned  ^ine 

Land  Reclamation  Plan 

I.  Background 

In  1982.  the  Hopi  Tribe  submitted  to 
OSMRE  its  proposed  Abandoned  Mine 
Reclamation  Plan  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Pub.  L.  95-87.  At  that 
time  OSMRE  requested  public 
comments  on  the  adequacy  of  the 
proposed  Plan.  47  FR  31709-31711  (July 
22, 1982).  Following  an  internal  review 
of  the  proposed  Plan  and  public 
comments,  OSMRE  met  with  the  Hopi 
Tribe  to  discuss  certain  revisions  to  its 
Plan.  In  1983.  the  Hopi  Tribe  submitted  a 
revised  reclamation  plan.  Since  OSMRE 
lacked  authority  under  SMCRA  to 
proceed  further  in  the  process  for 
approving  Tribal  reclamation  plans, 
OSMRE  took  no  further  action  on  the 
Hopi  Tribe's  proposed  Plan.  The  public 
comment  period,  however,  remained 
open  pending  authorizing  legislation. 


On  July  11. 1987,  the  President  signed 
the  fiscal  year  1987  supplemental 
appropriations  bill  which  included 
authority  for  the  Crow.  Hopi.  and 
Navajo  tribes  to  obtain  abandoned  mine 
land  reclamation  programs  without  first 
having  to  obtain  approval  of  Tribal 
surface  mining  regulatory  programs.  In 
response  to  this  legislation,  OSMRE 
notified  the  Hopi  Tribe  that  it  was  now 
able  to  consider  final  action  on  the 
proposed  Plan.  This  notice  announces 
that  OSMRE  is  in  the  process  of 
finalizing  its  review  of  the  Hopi  AMLR 
Plan  and  that  the  public  comment  period 
will  close  on  January  4, 1988. 

Title  rV  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA), 
Pub.  L.  95-87,  30  U.S.C.  1201  et  seq., 
establishes  an  abandoned  mine  land 
program  for  the  purposes  of  reclaiming 
and  restoring  land  and  water  resources 
adversely  affected  by  past  mining.  This 
program  is  funded  by  a  reclamation  fee 
imposed  upon  the  production  of  coal. 
Lands  and  water  eligible  for  reclamation 
are  those  that  were  mined  or  affected  by 
mining  and  abandoned  or  left  in  an 
inadequate  reclamation  status  prior  to 
August  3, 1977.  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State/Tribal  or  Federal  Law. 

Title  IV  provides  that  if  the  Secretary 
determines  that  a  State  or  Tribe  has 
developed  and  submitted  a  program  for 
reclamation  of  abandoned  mines  and 
has  the  ability  and  necessary  State  or 
Tribal  legislation  to  implement  the 
provisions  of  Tiile  IV.  the  Secretary  may 
approve  the  State  or  Tribal  program  and 
grant  to  the  State  or  Tribe  exclusive 
responsibility  and  authority  to 
implement  the  provisions  of  the 
approved  program. 

OSMRE  has  received  a  proposed 
AMLR  plan  from  the  Hopi  Tribe.  The 
purpose  of  this  submission  is  to 
determine  both  the  intent  and  capability 
to  assume  responsibility  for 
administering  and  conducting  the 
provisions  of  SMCRA  and  OSMRE's 
Abandoned  Mine  Land  Reclamation 
(AMLR)  Program  (30  CFR  Chapter  7. 
Subchapter  R)  as  published  in  the 
Federal  Register  (FR)  on  June  30. 1982, 
47  FR  28574-28604. 

This  notice  describes  the  nature  of  the 
proposed  program  and  sets  forth 
information  concerning  public 
participation  in  the  Secretary's 
determination  of  whether  or  not  the 
submitted  plan  may  be  approved.  The 
public  participation  requirements  for  the 
consideration  of  a  State  or  Tribal  AMLR 
Plan  are  found  in  30  CFR  884.13  and 
884.14.  Additional  information  may  be 
found  under  corresponding  sections  of 
the  preamble  to  OSMRE's  AMLR 


Program  Rules  as  published  in  October 
25, 1978  (43  FR  49932-49952). 

The  receipt  of  the  Hopi  Tribe's  Plan  is 
the  first  step  in  the  process  that  will 
result  in  the  establishment  of  a 
comprehensive  program  for  the 
reclamation  of  abandoned  mine  lands 
on  the  Hopi  Tribal  Lands. 

By  submitting  a  proposed  Plan,  the 
Hopi  Tribe  has  indicated  that  it  wishes 
to  be  primarily  responsible  for  this 
program.  If  the  submission,  as  hereafter 
modified,  is  approved  by  the  Secretary, 
the  Hopi  Tribe  will  have  primary 
responsibility  for  the  reclamation  of 
abandoned  mine  lands  on  Hopi  Tribal 
Lands. 

The  Department  intends  to  continue  to 
discuss  the  Hopi  Tribe's  proposed  Plan 
with  representatives  of  the  "Tribe 
throughout  the  review  process.  All 
contacts  between  OSMRE  personnel 
and  representatives  of  the  Tribes  will  be 
conducted  in  accordance  with  OSMRE's 
guidelines  on  contacts  with  States 
published  September  19, 1979  at  44  FR 
54444. 

II.  Discussion  of  Proposed  Plan 

The  Hopi  Plan  is  designed  to  apply  the 
provisions  of  Title  IV  of  the  Surface 
Mining  Control  and  Reclamation  Act 
(SMCRA)  of  1977  to  reclamation  of 
abandoned  mines  on  the  Hopi  Tribal 
Lands.  The  Plan  includes  discussions  of 
criteria  for  selecting  and  ranking 
proposed  projects;  standards  for 
acquiring,  managing,  and  disposing  of 
land  under  the  AMLR  program;  public 
participation  policy;  and  descriptions  of 
proposed  projects.  The  existing 
environment  on  the  Tribal  lands  is  also 
described  in  the  Plan. 

The  following  constitutes  a  summary 
of  the  contents  of  the  Hopi  Tribe's 
Reclamation  Plan  submission: 

(a)  Designation  of  authorized  Tribal 
Agency  to  administer  the  program. 

(b)  Tribes's  General  Counsel's  opinion 
that  the  designated  Agency  has  the  legal 
authority  to  operate  the  program  in 
accordance  with  the  requirements  of 
Title  IV  of  SMCRA,  30  CFR  Chapter  7, 
Subchapter  R,  and  the  Tribal 
Reclamation  Plan. 

(c)  Description  of  the  policies  and 
procedures  to  be  followed  in  conducting 
the  program  including: 

(1)  Goals  and  objectives; 

(2)  Project  ranking  and  selection 
procedures; 

(3)  Coordination  with  other 
reclamation  programs; 

(4)  Land  acquisition,  management, 
and  disposal; 

(5)  Reclamation  on  private  land; 

(6)  Rights  of  entry;  and 

(7)  Public  participation  in  the  program. 
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(d)  Description  of  the  administrative 
and  management  structure  to  be  used  in 
the  program  including: 

(1)  Description  of  the  organization  of 
the  designated  agency  and  its 
relationship  to  other  organizations  that 
will  participate  in  the  program; 

(2)  Personnel  staffing  policies; 

(3)  Purchasing  and  procurement 
systems  and  policies;  and 

(4)  Description  of  the  accounting 
system  including  specific  procedures  for 
operation  of  the  reclamation  fund. 

(e)  Description  of  the  reclamation 
activities  to  be  conducted  under  the 
Tribal  Reclamation  Plan  discussing  the 
known  or  suspected  eligible  lands  and 
waters  within  the  Tribal  lands  and 
including: 

(1)  A  map  showing  the  general 
location  of  known  or  suspected  eligible 
lands  and  waters; 

(2)  A  description  of  the  problems 
occurring  on  these  lands; 

(3)  How  the  Plan  proposes  to  address 
each  of  the  problems. 

(f)  Description  of  the  conditions 
prevailing  on  the  different  geographic 
areas  of  the  Tribal  lands  where 
reclamation  is  planned,  including: 

(1)  The  economic  base; 

(2)  Significant  esthetic,  historic  or 
cultural,  and  recreational  values;  and 

(3)  Endangered  and  threatened  plants, 
fish,  and  wildlife  and  their  habitat. 

The  Hopi  Tribe  has  also  requested 
authority  to  assume  responsibility  for 
emergency  reclamation  activities. 
Guidelines  for  assumption  of  this 
responsibility  are  published  in  the 
Federal  Register,  47  FR  42729 
(September  29, 1982). 

The  Hopi  Tribal  Reclamation  Plan  for 
Abandoned  Mine  Lands  can  be 
approved  if: 

1.  The  Secretary  finds  that  the  public 
has  been  given  adequate  notice  and 
opportunity  to  comment,  and  the  record 
does  not  reflect  major  unresolved 
controversies. 

2.  Views  of  other  Federal  agencies 
have  been  solicited  and  considered. 

3.  The  Tribe  has  the  legal  authority, 
policies  and  administrative  structure  to 
carry  out  the  Plan. 

4.  The  Plan  meets  all  the  requirements 
of  the  OSMRE  AMLR  Program 
provisions. 

5.  It  is  determined  that  the  Plan  is  in 
compliance  with  all  applicable  Tribal 
and  Federal  laws  and  regulations. 

Dale:  November  4, 1987. 
Brent  T.  Wahlquist, 

Assistant  Director,  Program  Policy,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement. 

(FR  Doc.  87-27396  Filed  12-3-87:  8:45  am] 
BILUNG  CODE  4310-OS-M 


30  CFR  Part  953 

Reopening  and  Extension  of  Public 
Comment  Period;  Abandoned  IMine 
Land  Reclamation  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 
ACTION:  Notice  of  reopening  and 
extension  of  public  comment  period. 

summary:  In  1982.  the  Navajo  Tribe 
submitted  to  OSMRE  its  proposed 
Abandoned  Mine  Land  Reclamation 
Plan  (Plan)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA),  30  CFR  Chapter  7.  Subchapter 
R)  as  published  in  the  Federal  Register 
(FR)  on  June  30. 1982.  47  FR  28574-28604. 
OSMRE  published  notice  of  the  receipt 
of  the  Navajo  AMLR  plan  and  requested 
comments.  48  FR  49870-49872  (October 
28. 1983).  The  public  comment  period 
closed  on  November  28, 1983.  and  no 
final  action  was  taken  by  OSMRE  due  to 
to  the  lack  of  authorizing  legislation 
under  SMCRA.  On  July  11. 1987. 
legislation  was  enacted  authorizing  the 
Crow,  Hopi,  and  Navajo  Tribes  to 
obtain  abandoned  mine  land 
reclamation  programs  without  first 
having  to  obtain  approval  of  Tribal 
surface  mining  regulatory  programs. 
OSMRE  is  hereby  reopening  the  public 
comment  period  for  consideration  of  the 
adequacy  of  the  Navajo  Tribe's 
Abandoned  Mine  Land  Reclamation 
Plan. 

DATES:  Written  Comments:  OSMRE  will 
accept  written  comments  on  the 
proposed  rule  until  4:00  p.m.  Mountain 
Time.  January  4, 1988.  Comments 
received  after  that  date  will  not 
necessarily  be  considered  in  the 
decision  process. 

Public  Hearing:  A  public  hearing  on 
the  proposed  Navajo  Abandoned  Mine 
Land  Reclamation  (AMLR)  Plan  has 
been  scheduled  for  9:30  a.m.  local  time 
on  December  24. 1987  in  the  conference 
room  of  the  Albuquerque  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  625  Silver  Avenue 
SW.,  Albuquerque,  New  Mexico  87102. 
Any  person  interested  in  making  an  oral 
or  written  presentation  at  the  hearing 
should  contact  Robert  Hagen,  Field 
Office  Director  at  the  OSMRE 
Albuquerque  Field  Office  by  4:00  p.m. 
local  time  on  December  21. 1987.  If  only 
three  or  fewer  persons  have  so 
contacted  Mr.  Hagen.  a  meeting  rather 
than  a  hearing  may  be  held.  A  summary 
report  of  the  meeting  will  be  included  in 
the  Administrative  Record. 
ADDRESSES:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
to:  Robert  Hagen.  Director.  Albuquerque 
Field  Office.  Office  of  Surface  Mining 


Reclamation  and  Enforcement.  625 
Silver  Avenue  SW..  Albuquerque.  New 
Mexico  87102.  Copies  of  the  Navajo  Plan 
and  the  administrative  record  of  the 
Navajo  Plan  are  available  for  public 
review  and  copying  at  the  OSMRE 
Offices  and  the  Navajo  Office  listed 
below.  Monday  through  Friday,  from 
9:00  a.m.  to  4:00  p.m.  excluding  holidays. 
Each  requestor  may  receive,  free  of 
charge,  one  copy  of  the  proposed  plan 
by  contacting  OSMRE's  Albuquerque 
Field  Office. 

Navajo  AML  Agency:  The  Navajo  Tribe. 
Navajo  Coal  Mining  Commission.  P.O. 
Box  1069.  Ft.  Defiance.  Arizona  86039 

OSMRE's  Field  Office  processing  the 
Plan:  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Albuquerque  Field  Office.  625  Silver 
Avenue  SW..  Albuquerque.  New 
Mexico  87102 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Administrative 
Records  Office.  1100  "L"  Street  NW.. 
Room  5131.  Washington,  DC  20240. 

FOR  FURTHER  INFORMA'HON  CONTACT: 

Wayne  D.  Oliver.  Supervisory  AML 

Program  Specialist  at  the  Albuquerque 

Field  Office.  (505)  766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Proposed  Abandoned  Mine 

Land  Reclamation  Plan 

I.  Background 

In  1982  the  Navajo  Tribe  submitted  to 
OSMRE  its  proposed  Abandoned  Mine 
Reclamation  Plan  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Pub.  L  95-87.  At  that 
time.  OSMRE  requested  public 
comments  on  the  adequacy  of  the 
proposed  Plan.  48  FR  49870-49872 
(October  28. 1983).  Following  an  internal 
review  of  the  proposed  Plan  and  public 
comments.  OSMRE  met  with  the  Navajo 
Tribe  to  discuss  certain  revisions  to  its 
Plan.  In  1983  the  Navajo  Tribe  submitted 
a  revised  reclamation  plan.  Since 
OSMRE  lacked  authority  under  SMCRA 
to  proceed  further  in  the  process  for 
approving  Tribal  reclamation  plans,  the 
comment  period  closed  November  28. 
1983  and  OSMRE  took  no  further  action 
on  the  Navajo  Tribe's  proposed  Plan. 

On  July  11. 1987.  the  President  signed 
the  fiscal  year  1987  supplemental 
appropriations  bill  which  included 
authority  for  the  Crow,  Hopi.  and 
Navajo  tribes  to  obtain  abandoned  mine 
land  reclamation  programs  without  first 
having  to  obtain  approval  of  Tribal 
surface  mining  regulatory  programs.  In 
response  to  this  legislation.  OSMRE 
notified  the  Navajo  Tribe  that  it  was 
reopening  its  review  of  their  proposed 
Plan.  This  notice  is  seeking  public 
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comment  on  the  adequacy  of  the     | 
proposed  Navajo  Tribal  AMUR  Plan. 

Title  IV  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA). 
Pub.  L.  95-67.  30  U.S.C.  1201  et  seq., 
establishes  an  abandoned  mine  land 
program  for  the  purposes  of  reclaiming 
and  restoring  land  and  water  resources 
adversely  affected  by  past  mining.  This 
program  is  funded  by  a  reclamation  fee 
imposed  upon  the  production  of  coal. 
Lands  and  water  eligible  for  reclamation 
are  those  that  were  mined  or  affected  by 
mining  and  abandoned  or  left  in  an 
inadequate  reclamation  status  prior  to 
August  3, 1977,  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State/Tribal  or  Federal  Law. 

Title  IV  provides  that  if  the  Secretary 
determines  that  a  State  or  Tribe  has 
developed  and  submitted  a  program  for 
reclamation  of  abandoned  mines  and 
has  the  ability  and  necessary  State  or 
Tribal  legislation  to  implement  the 
provisions  of  Title  IV.  the  Secretary  may 
approve  the  State  or  Tribal  program  and 
grant  to  the  State  or  Tribe  exclusive 
responsibility  and  authority  to 
implement  the  provisions  of  the 
approved  program. 

OSMRE  has  received  a  proposed 
AMLR  plan  from  the  Navajo  Tribe.  The 
purpose  of  this  submission  is  to 
determine  both  the  intent  and  capability 
to  assume  responsibility  for 
administering  and  conducting  the  | 
provisions  of  SMCRA  and  OSMR^s 
Abandoned  Mine  Land  Reciamatidn 
(AMLR)  Program  (30  CFR  Chapter  7, 
Subchapter  R)  as  pubUshed  in  the 
Federal  Register  (PR)  on  June  30. 1982. 
47  FR  28574-28604. 

This  notice  describes  the  nature  of  the 
proposed  program  and  sets  forth 
information  concerning  public        I 
participation  in  the  Secretary's       | 
determination  of  whether  or  not  the 
submitted  plan  may  be  approved.  The 
public  participation  requirements  for  the 
consideration  of  a  State  or  Tribal  AMLR 
Plan  are  found  in  30  CFR  884.13  and 
884.14.  Additional  information  may  be 
found  under  corresponding  sections  of 
the  preamble  to  OSMRE's  AMLR 
Program  Rules  published  October  25, 
1978  (43  FR  49932-^9952). 

The  receipt  of  the  Navajo  Tribe  s  Plan 
is  the  Hrst  step  in  the  process  that  will 
result  in  the  establishment  of  a      I 
comprehensive  program  for  the     ' 
reclamation  of  abandoned  mine  lands 
on  the  Navajo  Tribal  Lands. 

By  submitting  a  proposed  Plan,  the 
Navajo  Tribe  has  indicated  that  it 
wishes  to  be  primarily  responsible  for 
this  program.  If  the  submission,  as 
hereafter  modified,  is  approved  by  the 
Secretary,  the  Navajo  Tribe  will  have 
primary  responsibiUty  for  the 


reclamation  of  abandoned  mine  lands 
on  Navajo  Tribal  Lands. 

The  Department  intends  to  continue  to 
discuss  the  Navajo  Tribe's  proposed 
Plan  with  representatives  of  the  Tribe 
throughout  the  review  process.  All 
contacts  between  OSMRE  personnel 
and  representatives  of  the  Tribes  will  be 
conducted  in  accordance  with  OSMRE's 
guidelines  on  contacts  with  States 
published  September  19, 1979.  at  44  FR 
54444. 

II.  Discussion  of  Proposed  Flan 

The  Navajo  Plan  is  designed  to  apply 
the  provisions  of  Title  IV  of  the  Surface 
Mining  Control  and  Reclamation  Act 
(SMCRA)  of  1977  to  reclamation  of 
abandoned  mines  on  the  Navajo  Tribal 
Lands.  The  Plan  includes  discussions  of 
criteria  for  selecting  and  ranking 
proposed  projects;  standards  for 
acquiring,  managing,  and  disposing  of 
land  under  the  AMLR  program;  public 
participation  policy;  and  descriptions  of 
proposed  projects.  The  existing 
environment  on  the  Tribal  lands  is  also 
described  in  the  Plan. 

The  following  constitutes  a  summary 
of  the  contents  of  the  Navajo  Tribe's 
Reclamation  Plan  submission: 

(a)  Designation  of  authorized  Tribal 
Agency  to  administer  the  program. 

(b)  Tribes's  General  Counsel's  opinion 
that  the  designated  Agency  has  the  legal 
authority  to  operate  the  program  in 
accordance  with  the  requirements  of- 
Title  IV  of  SMCRA,  30  CFR  Chapter  7. 
Subchapter  R.  and  the  Tribal  , 
Reclamation  Plan. 

(c)  Description  of  the  policies  and 
procedures  to  be  followed  in  conducting 
the  program  including: 

(1)  Goals  and  objectives; 

(2)  Project  ranking  and  selection 
procedures; 

(3)  Coordination  with  other 
reclamation  programs; 

(4)  Land  acquisition,  management, 
and  disposal; 

(5)  Reclamation  on  private  land; 

(6)  Rights  of  entry:  and 

(7)  Public  participation  in  the  program. 

(d)  Description  of  the  administrative 
and  management  structure  to  be  used  in 
the  program  including: 

(1)  Description  of  the  organization  of 
the  designated  agency  and  its 
relationship  to  other  organizations  that 
will  participate  in  the  program; 

(2)  Personnel  staffing  policies; 

(3)  Purchasing  and  procurement 
systems  and  policies;  and 

(4)  Description  of  the  accounting 
system  including  specific  procedures  for 
operation  of  the  reclamation  fund. 

(e)  Description  of  the  reclamation 
activities  to  be  conducted  under  the 
Tribal  Reclamation  Plan  discussing  the 


known  or  suspected  eligible  lands  and 
waters  within  the  Tribal  lands  and 
including: 

(1)  A  map  showing  the  general 
location  of  known  or  suspected  eligible 
lands  and  waters; 

(2)  A  description  of  the  problems 
occurring  on  these  lands; 

(3)  How  the  Plan  proposes  to  address 
each  of  the  problems: 

(f)  Description  of  the  conditions 
prevailing  on  the  different  geographic 
areas  of  the  Tribal  lands  where 
reclamation  is  planned,  including: 

(1)  The  economic  base; 

(2)  Significant  esthetic,  historic  or 
cultural,  and  recreational  values;  and 

(3)  Endangered  and  threatened  plants, 
fish,  and  wildlife  and  their  habitat. 

The  Navajo  Tribe  has  also  requested 
authority  to  assume  responsibility  for 
emergency  reclamation  activities. 
Guidelines  for  assumption  of  this 
responsibility  are  published  in  the 
Federal  Register,  47  FR  42729 
(September  29, 1982). 

The  Navajo  Tribal  Reclamation  Plan 
for  Abandoned  Mine  Lands  can  be 
approved  if: 

1.  The  Secretary  finds  that  the  public 
has  been  given  adequate  notice  and 
opportunity  to  comment,  and  the  record 
does  not  reflect  major  unresolved 
controversies. 

2.  Views  of  other  Federal  agencies 
have  been  solicited  and  considered. 

3.  The  Tribe  has  the  legal  authority, 
policies  and  administrative  structure  to 
carry  out  the  Plan. 

4.  The  Plan  meets  all  the  requirements 
of  the  OSMRE  AMLR  Program 
provisions. 

5.  It  is  determined  that  the  Plan  is  in 
compliance  with  all  applicable  Tribal 
and  Federal  laws  and  regulations. 

Dated:  November  4, 1987. 
Brent  T.  Wahlquist, 

Assistant  Director.  Program  Policy,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement 
[FR  Doc.  87-27395  Filed  12-3-87:  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 

[D0D6OIO.8-RI 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Participation  Requirements  for 
Residential  Treatment  Centers  (RTC) 

agency:  Office  of  the  Secretary,  DoD. 
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actiom:  Proposed  amendment  of  rule. 

summary:  This  proposed  rule  will  revise 
DoD  6010.8-R  (32  CFR  Part  199)  which 
implements  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services.  The  rule  clarifies  participation 
requirements  and  establishes  a  new 
reimbursement  system  for  payment  of 
RTC  care  while  providing  safeguards  to 
ensure  continued  benefit  access  and 
quality  of  care.  The  rule  will  also  ensure 
that  CHAMPUS  beneficiaries  are  not 
discriminated  against  solely  on  the  basis 
of  program  payment  methodology.  The 
new  payment  system  will  provide 
reasonable  reimbursement  for  high 
quality  care  for  CHAMPUS 
beneficiaries. 

date:  Written  public  comments  must  be 
received  on  or  before  January  4, 1988. 
address:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS).  Aurora. 
Colorado  80045-6900. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Bennett.  Office  of  Program 
Development.  OCHAMPUS,  Aurora. 
Colorado  80045-0900.  telephone  (303)- 
361-8608. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  77-7834.  appearing  in  the  Federal 
Register  on  April  4. 1977  (42  FR  17972). 
the  Office  of  the  Secretary  of  Defense 
published  its  regulation.  DoD  6010.&-R, 
"Implementation  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS)."  as  part  199  of 
this  title.  DoD  Regulation  6010.8-R  was 
reissued  in  the  Federal  Register  on  July 
1. 1986  (51  FR  24008). 

Background 

An  RTC  is  a  facility  (or  distinct  unit  of 
a  facility)  organized  and  professionally 
staffed  to  provide  residential  treatment 
for  mental  disorders  to  children  and 
adolescents  under  the  age  of  21  who 
have  sufficient  intellectual  potential  to 
respond  to  active  psychiatric  treatment. 
Residential  treatnwnt  is  a  specific  level 
of  care  to  be  differentiated  from  acute, 
intermediate  and  long-term  hospital 
care,  where  the  least  restrictive 
environment  is  maintained  to  allow  for 
normalization  of  the  patient  s 
surroundings.  The  coverage  extends  to 
services  and  supplies  provided  by  RTCs 
including  room  and  board,  patient 
assessment,  diagnostic  services, 
psychological  evaluation  tests, 
treatment  of  the  medical  disorder  for 
which  the  patient  is  admitted,  and  other 
necessary  medical  care  as  required. 

Present  agency  actions  have  evolved 
from  a  long  history  of  CHAMPUS 
problems  and  concerns  over  the  RTC 
benefit  dating  back  to  1974,  when  the 


Department  of  Defense  came  under 
heavy  criticism  for  not  adequately 
monitoring  the  quality  of  care  in  RTCs. 
In  response  to  this  criticism  DoD 
secured  the  assistance  of  the  National 
Institute  of  Mental  Health  (NIMH)  and 
the  American  Psychiatric  Association 
(APA)  to  help  develop  an  independent, 
authoritative  quality  control  and 
interdisciplinary  peer  review  system  for 
the  RTC  benefit. 

The  DoD.  with  the  assistance  of  the 
NIMH,  devoted  extensive  effort  to 
monitoring  RTCs.  Standards  were 
developed,  published,  and  implemented. 
On-site  visits,  both  announced  and 
unannounced,  were  made  to  inspect 
RTCs  housing  CHAMPUS-supported 
children. 

Three  years  later,  in  1977.  the  number 
of  CHAMPUS  child-beneficiaries  in 
RTCs  had  plummeted  from  a  one-time 
peak  of  nearly  3,000  to  about  200.  The 
number  of  CHAMPUS-approved  centers 
reimbursed  for  RTC  treatment  was 
down  to  fewer  than  100  fi-om  more  than 
1,000  in  1973.  The  total  cost  of  the 
benefit  to  taxpayers  had  dropped  from 
$13.5  million  in  1973  to  less  than  $4 
million  in  three  years. 

This  dramatic  turnaround  was  not 
accomplished  by  arbitrarily  cutting 
benefits.  Rather,  it  was  largely  the  result 
of  a  case-by-case  peer  review  system, 
numerous  on-site  visits  to  enforce  the 
CHAMPUS  standards,  prescreening  and 
preauthorization  for  payment,  and 
contractual  participation  agreements 
with  each  facility.  On  January  10, 1977, 
CHAMPUS  regulation  DoD  6010.8-R  (32 
CFR  Part  199)  was  issued  which 
specifically  outlined  the  criteria  for 
participation  of  RTCs  in  the  CHAMPUS 
program.  This  included  a  requirement 
for  accreditation  by  the  Joint 
Commission  on  Accreditation  of 
Hospitals  (JCAH)  under  the  Commission 
Standards  for  Psychiatric  Facilities 
Serving  Children  and  Adolescents  and 
that  the  RTC  enter  into  a  participation 
agreement  with  OCHAMPUS  requiring 
the  RTC  to  comply  with  CHAMPUS 
Standards  for  RTCs.  The  specifics  of  the 
participation  agreement  were  not 
included  in  the  Regulation.  Since  then, 
OCHAMPUS  has  continued  to  be 
criticized  for  what  has  been  described 
as  inadequate  controls  over  the  cost  of 
care  rendered  by  RTCs. 

On  November  14, 1979,  the  Defense 
Audit  Service  issued  a  report  on  the 
management  and  administration  of 
psychiab-ic  benefits  under  CHAMPUS. 
Findings  contained  in  the  report 
included:  (1)  Improvements  were  needed 
in  the  management  of  funding  of 
psychiatric  care;  (2)  rates  charged  by 
RTCs  were  not  reasonable  and  had  no 
basis;  (3)  collection  of  the  beneficiaries 


cost-share  was  not  implemented  in 
accordance  with  the  Regulations,  and 
CHAMPUS  paid  for  the  under-collected 
cost-share  amounts  through  higher 
charges;  and  (4)  no  control  over  provider 
rates  existed. 

Attempts  were  made  to  resolve  these 
problems  including,  on  July  31, 1981,  a 
proposal  to  eliminate  RTCs  as 
authorized  providers  under  CHAMPUS 
for  new  admissions  on  and  after 
October  1. 1981.  On  December  10, 1981, 
this  proposal  was  withdrawn  due  to 
Congressional  and  public  response 
requesting  that  CHAMPUS  maintain 
RTC  care. 

Under  the  terms  of  the  participation 
agreement  used  in  the  past,  RTCs  are 
limited  to  reasonable  charges  not  to 
"exceed  the  provider's  most-favorable 
rate  to  any  other  patient,  agency,  or 
organization."  As  a  result  of  audits 
conducted  on  the  top  ten  RTCs  over  a 
three-year  period,  it  became 
increasingly  evident  that  many  RTCs 
were  not  billing  at  their  most-favored 
rate.  The  findings  of  these  audits 
reflected  serious  deficiencies  in 
OCHAMPUS  ability  to  adequately 
monitor  RTC  costs  and  charging 
practices,  and  the  likelihood  that 
substantial  over-payment  for  RTC  care 
in  general  existed  under  the  current 
system.  These  audits,  along  with 
subsequent  appeals,  also  demonstrated 
that  the  prior  participation  agreement 
did  not  clearly  establish  the  RTCs 
responsibilities.  OCHAMPUS'  lack  of 
control  over  RTC  charges  was  further 
challenged  by  the  January  1, 1983, 
statutory  implementation  of  the  60-day 
inpatient  mental  health  limitation  which 
limited  inpatient  psychiatric  hospital 
care  to  no  more  than  80  calendar  days  of 
care  per  year.  Since  RTCs  were 
specifically  exempted  from  the 
limitation,  CHAMPUS  experienced  a 
dramatic  increase  in  the  number  of 
hospital-based  RTCs  and  a 
corresponding  increase  in  program 
expenditures.  Annual  expenditures  for 
RTC  care  have  increased  from 
approximately  $20  to  $25  million  prior  to 
1983  to  over  $45  to  $50  million  currently 
estimated. 

On  September  14. 1984.  final 
regulations  amending  32  CFR  Part  199 
were  published  in  the  Federal  Register 
(49  FR  36087-36095),  revising  the 
requirements  for  R'TC  participation  in 
the  CHAMPUS  program.  The  primary 
purposes  of  the  revisions  were:  (1)  To 
enhance  the  quality  of  RTC  care 
available  to  CHAMPUS  beneficiaries; 
(2)  to  increase  the  accountability  of  all 
RTCs  to  ensure  only  medically 
necessary  and  appropriate  care  was 
provided;  and  (3)  to  control  costs  of  care 
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in  RTCs.  The  revised  mental  health 
regulation  provided  much  more  detail 
concerning  the  requirements  of  the 
participation  agreement  and  held  the 
RTCs  Medical  Director  accountable  for 
all  patient  care.  Moreover,  the 
Regulation  specifically  required  the  RTC 
to  "accept  payment  for  its  services 
based  upon  an  allowable-cost  rate 
acceptable  to  the  Director,  OCHAMPUS, 
or  such  other  method  as  determined  by 
the  Director,  OCHAMPUS."  This    1 
established  the  Director's  authority  to 
implement  a  new  payment  methodology 
for  reimbursement  of  RTCs.  the 
authority  for  which  has  existed  since  the 
original  publication  of  the  CHAMPUS 
regulation  in  1977. 

Based  upon  previous  audit  findings 
and  the  specific  provisions  of  the  | 
revised  CHAMPUS  regulation        ' 
authorizing  the  Director  to  establish 
methods  of  RTC  reimbursement,  a  study 
was  initiated  by  OCHAMPUS  to 
evaluate  alternative  reimbursement 
systems  for  care  in  RTCs  serving 
children  and  adolescents.  The  purpose 
of  this  study  was  to  develop 
recommendations  for  a  uniform 
prospective  payment  system  that  would 
control  costs  for  RTC  care,  ensure 
continued  high  quality  and  access  for 
CHAMPUS  beneficiaries,  and  provide 
relatively  simple  administration.  The 
study  was  intended  to  provide 
background,  and  a  definitive  proposal 
with  supporting  rationale. 

The  report  found  that  RTC  rates  were 
widely  disparate  and  could  not  be 
related  to  any  valid  basis  to  justify  the 
range  of  charges,  particularly  those  at 
the  high  end  of  the  spectrum.  The  final 
report  recommended  that  CHAMPUS 
adopt  a  RTC  payment  methodology 
based  upon  a  prospective  per  diem  rate 
system  with  a  ceiling  amount. 

From  these  recommendations  and  a 
detailed  analysis  of  RTC  charge  and 
utilization  data,  a  reimbursement  { 
methodology  was  developed  for 
determining  individual  all-inclusive  per 
diem  rates  for  each  RTC  and  ultimately 
a  payment  cap  amount. 

The  all-inclusive  per  diem  rate  will 
encompass  the  RTCs  daily  charge  for 
RTC  inpatient  care  and  all  mental  health 
treatment  determined  necessary  and 
rendered  as  part  of  the  treatment  plan 
established  for  the  patient  and  accepted 
by  OCHAMPUS.  This  includes  all 
individual  and  group  psychotherapy 
rendered  by  the  RTC,  family  therapy 
rendered  to  the  parents  of  the  RTC 
patient,  whether  or  not  the  patient  is 
physically  present,  collateral  visits  with 
individuals  other  than  the  RTC  patient 
determined  necessary  in  order  to  gather 
infonnation  or  implement  treatment 


goals  for  the  patient,  and  all  other 
ancillary  services  provided  by  the  RTC. 

The  changes  in  the  RTC 
reimbursement  methodology  are 
intended,  in  part,  to  increase  the  RTCs 
accountability  for  ensuring  a  high 
quality  of  care.  The  all-inclusive  rate 
provides  a  mechanism  by  which  they 
can  achieve  the  control  necessary  to . 
meet  this  increased  accountability.  Each 
RTC  will  be  completely  free  to 
determine  how  it  will  choose  to  provide 
services,  either  through  its  owm  staff  or ' 
through  arrangements  with  professional 
and  ancillary  providers  in  the 
community.  OCHAMPUS'  intent  has 
never  been  to  exclude  professional 
providers  from  caring  for  patients  in 
RTCs.  It  is,  rather,  to  design  a 
reimbursement  methodology  that 
reflects  the  philosophy  that  residential 
treatment  is  a  total  therapeutic  program. 
This  philosophy  and  resulting 
reimbursement  design  can  be  validated 
by  the  fact  that  the  majority  of  RTCs 
currently  bill  on  an  all-inclusive  basis. 
The  rate  established  for  each  individual 
RTC  will  reflect  both  the  institutional 
and  professional  charges  which  were 
submitted  per  an  OCHAMPUS  request 
of  October  18, 1985.  The  RTCs  were 
specifically  instructed  to  submit  the 
charges  of  individual  mental  health 
providers  which  were  not  employed  by 
or  contracted  with  their  facility,  aloifg 
with  the  frequency  of  their  occurrence. 

On  April  25, 1986,  all  currently 
participating  RTCs  were  notified  in 
writing  of  their  individlial  rates, 
provided  with  the  rationale  for  the  rates, 
and  provided  two  copies  of  the  final 
participation  agreements  for  signature 
and  return  by  June  1. 1986.  Sponsors  of 
patients  currently  in  the  RTCs  were  also 
notified  of  the  new  agreements,  as  were 
interested  Congressional  offices  and 
organizations  and  the  Surgeons  General 
of  the  Uniformed  Services. 

By  July  1, 1986,  74  agreements  had 
been  signed  and  returned  to 
OCHAMPUS  (89  percent  of  the  mailed 
participation  agreements).  However,  on 
June  30, 1986.  OCHAMPUS  was 
enjoined  from  implementing  the 
proposed  RTC  payment  methodology  by 
the  United  States  District  Court,  District 
of  Colorado.  The  temporary  order  was 
issued  based  upon  a  civil  action  filed  by 
the  National  Association  of  Psychiatric 
Treatment  Centers  for  Children 
(NAPTCC);  the  American  Association  of 
Children's  Residential  Centers;  Coahtion 
of  Concerned  Physicians  of  San  Diego; 
and  Dori  Nanry.  on  behalf  of  herself  and 
her  minor.  The  plaintiffs  sought  a 
preliminary  injunction  to  the 
implementation  of  the  new  participation 
agreement  (reimbursement 


methodology)  based  on  the  assertion 
that  the  participation  agreement  was  a 
rule  and  as  such  was  subject  to  the 
procedural  requirements  of  the 
Administrative  Procedure  Act  (APA). 
They  felt  that  the  participation 
agreement  was  formed  in  a  procedurally 
invalid  manner  because  OCHAMPUS 
failed  to  consult  with  appropriate 
agencies,  as  required  by  statute,  when 
creating  the  agreement. 

On  March  3. 1987.  a  copy  of  the 
decision  rendered  by  the  United  States 
District  Court.  District  of  Colorado, 
dated  February  27. 1987.  was  received 
by  OCHAMPUS.  It  was  the  Court's 
finding  that  OCHAMPUS  failed  to 
comply  with  the  rulemaking  provisions 
of  the  Administrative  Procedures  Act 
(APA)  and.  therefore,  was  enjoined  from 
proceeding  to  implement  the  revised 
participation  agreement  and 
reimbursement  system  until  such  time 
that  the  requirements  of  the  APA  were 
met. 

The  District  Court's  decision  has  been 
appealed  to  the  Tenth  Circuit  Court  of 
Appeals.  OCHAMPUS  believed  at  the 
time  it  issued  the  new  RTC  participation 
agreement  that  it  had  the  requisite 
authority  and  that  it  was  proper  to  do 
so.  OCHAMPUS  still  believes  its 
position  is  correct,  however,  pending  the 
resolution  of  the  appeal,  OCHAMPUS  is 
complying  with  the  District  Court's 
decision.  The  proposed  amendment  is 
being  published  in  compliance  with  the 
Court's  decision. 

Until  there  is  a  decision  in  the  appeal, 
it  will  not  be  known  if  the  District 
Court's  decision  will  be  reversed.  In  the 
event  that  the  District  Court's  decision  is 
reversed,  OCHAMPUS  intends  to 
recoup  any  payments  to  RTCs  in  excess 
of  the  payments  that  would  have  been 
made  had  the  District  Court  not 
enjoined  the  implementation  of  the 
payment  provisions. 

Whether  the  NAPTCC  District  Court 
decision  is  upheld  on  appeal  or 
reversed,  the  effective  date  of  a  final 
rule  on  reimbursement  provisions  for 
RTC  care  will  be  applicable.  Any 
recoupment,  if  the  District  Court  is 
reversed,  will  be  from  July  1, 1986  (the 
original  effective  date  of  the  new 
participation  agreement),  to  the  effective 
date  of  the  proposed  rule. 

OCHAMPUS  has  developed  an 
interim  RTC  participation  agreement. 
This  agreement  clarifies  how  current 
RTCs  may  be  reimbursed  and  is  used  to 
recognize  RTCs  applying  for  CHAMPUS 
authorization.  Since  the  old 
participation  agreement  is  no  longer 
considered  to  meet  the  needs  of  the 
Government  and  OCHAMPUS  is 
enjoined  from  using  the  new 
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participation  agreement,  there  has  been 
no  way  to  recognize  new  RTCs  and  no 
participation  agreement  to  replace  the 
one  the  Court  found  objectionable.  The 
interim  agreement  is  modeled  after  the 
"new"  participation  agreement  with  the 
exception  of  the  payment  provisions. 
The  most-favored  rate  provision  is 
substituted  for  the  prospective  per  diem 
capped  amount. 

Pursuant  to  die  Court's  decision, 
OCHAMPUS  is  proceeding  with  a 
general  notice  of  proposed  rulemaking 
which  wiD  allow  interested  persons  an 
opportunity  to  participate  in  the 
rulemaking  process  through  submission 
of  written  views  or  arguments  regarding 
the  new  RTC  reimbursement 
methodology. 

The  major  provisions  of  the  proposed 
RTC  reimbursement  system  are  being 
incorporated  into  the  CHAMPUS 
regulation,  along  with  the  safeguards 
needed  to  ensure  continued  benefit 
access  and  quality  of  care.  A  provision 
is  also  being  included  which  will  ensure 
that  CHAMPUS  beneficiaries  are  not 
discriminated  against  solely  on  the  basis 
of  program  payment  methodology. 

Rate  Determinatioii 

1.  RTCs  Participating  in  CHAMPUS 
During  Base  Period 

The  per  diem  rate  for  an  RTC 
participating  in  the  CHAMPUS  during 
the  base  period  of  March  1. 1984, 
through  February  28. 1985.  will  be  based 
on  the  actual  charging  practices  during 
that  12  month  period.  "This  base  period 
was  chosen:  (1)  Because  it  corresponded 
to  the  base  period  used  in  our  previous 
study:  and  (2)  because  the  drastic 
increase  in  RTC  charges  in  the  last  two 
years  could  not  be  justified  by  national 
health  care  statistics.  The  individual 
RTC  rate  will  be  the  lower  of  either  the 
CHAMPUS  rate  in  effect  on  March  1. 
1985,  or  the  rate  high  enough  to  cover  at 
least  one-third  of  the  total  patient  days 
of  care  provided  by  the  RTC  during  the 
12  months  ending  February  28, 1985. 
Under  either  methodology,  the  rate  will 
be  subject  to  a  maximum  cap.  These 
rates  will  be  adjusted  by  an  inflation 
factor  reflecting  the  national  Consumer 
Price  Index  for  Urban  Wage  Earners 
(CPI-U)  for  medical  care  for  the  24- 
month  period  ending  February  28, 1987. 

2.  RTCs  New  to  CHAMPUS  After 
February  28, 1985 

For  RTCs  new  to  the  CHAMPUS 
program,  one  of  the  following  two 
alternative  methods  will  be  used  in 
determining  their  individual  rates: 

A.  The  rates  of  RTCs  which  were  in 
operation  during  the  base  period  (March 
1, 1984  through  February  28, 1985)  will 


be  calculated  based  on  the  actual 
charging  practices  of  the  RTC  during  the 
12  months  ending  February  28, 1985.  The 
RTCs  rate  will  be  the  lower  of  either  the 
rate  high  enough  to  cover  at  least  one- 
third  of  its  total  patient  days  of  care 
provided  during  the  12  months  and 
inflated  by  the  CPI-U.  or  the 
OCHAMPUS  determined,  capped  per 
diem. 

B.  The  rates  for  RTCs  which  began 
operation  after  February  28, 1985.  will 
be  based  on  the  actual  charging 
practices  during  their  first  6  to  12 
consecutive  months,  with  6  months 
being  the  minimum  time  in  operation  for 
certification  under  the  CHAMPUS 
program.  The  rates  would  be  calculated 
the  same  as  in  A  above  except  a 
different  base  period  would  be  used  and 
the  rate  would  be  adjusted  by  an 
appropriate  CPI-U  factor  for  medical 
care  to  bring  it  forward  to  February  28. 
1987. 

The  CPI-U  inflation  factor  is  being 
used  to  update  the  RTCs  individual 
rates,  as  well  as  the  capped  amount, 
because  of  the  anticipated  delay  in  their 
implementation.  The  revised  capped 
amount  for  RTC  care  will  be  $266  per 
day. 

All  routine  and  special  education 
costs  are  excluded  from  reimbursement 
except  in  individual  cases  where 
appropriate  education  is  not  available 
through  other  local,  state,  or  federal 
agencies.  Under  the  new  educational 
provisions,  RTCs  will  have  greater 
responsibility  for  ensuring  that 
beneficiaries  take  maximum  advantage 
of  their  rights  to  a  free  and  appropriate 
public  education. 

A  provision  is  also  being  incorporated 
into  the  Regulation  regarding 
therapeutic  absences.  Under  this 
provision,  CHAMPUS  will  continue 
payment  at  the  full  per  diem  rate  for 
approved  absences  not  exceeding  three 
calendar  days.  Those  in  excess  of  this 
time  frame  will  be  paid  at  75  percent  of 
the  established  daily  charge  beginning 
with  the  fourth  day  of  absence. 

There  will  be  a  grandfathering  period 
for  those  CHAMPUS  patients  who  are 
receiving  care  in  an  RTC  at  the  time  the 
new  reimbursement  methodology  is 
adopted.  To  ensure  continued  care  of 
these  beneficiaries,  payment  at  the 
current  rate,  including  separate  payment 
for  professional  services,  will  continue 
for  all  beneficiaries  admitted  prior  to  the 
implementation  date,  until  discharge, 
transfer  or  until  two  months  of  care 
have  elapsed,  whichever  occurs  first,  or 
as  otherwise  required  by  law. 

Clarifying  language  is  being  adopted 
in  the  Regulation  to  further  define  the 
level  of  care  provided  in  a  RTC  and  to 
establish  an  appropriate  age  limit  for 


beneficiaries  receiving  care  in  this  type 
of  facility. 

We  feel  that  the  new  participation 
requirements  will  not  have  a  significant 
economic  impact  on  either  the 
institutional  or  professional  components 
of  RTC  treatment.  The  prospective 
reimbursement  methodology  was 
designed  to  take  into  account  the 
individual  circumstances  of  each  RTC. 
All  participating  RTCs  were  asked  to 
provide  specific  information  concerning 
their  charges,  both  professional  and 
institutional.  The  professional  charge 
data  represented  an  average  overall 
charge  based  on  estimated  utilization 
patterns  for  each  facility.  The  all- 
inclusive  nature  of  this  new  payment 
methodology  will  not  prevent  the 
treatment  of  RTC  patients  by  community 
practitioners.  The  only  change  will  be 
that  community  practitioners  will  look 
directly  to  the  RTC  for  reimbursement 
rather  than  CHAMPUS.  The  all- 
inclusive  rate  was  adopted  to  ensure 
that  professional  services  are  not 
duplicated  and  are  provided  in 
accordance  with  an  established 
CHAMPUS  standards. 

Less  than  0.13  percent  of  CHAMPUS 
institutional  providers  and  less  than  0.04 
percent  of  CHAMPUS  individual 
professional  providers  will  be  affected 
by  this  amendment.  Although  several 
RTCs  have  expressed  concerns  over  the 
new  system  and  the  potential  impact  on 
their  method  of  doing  business, 
approximately  80  percent  of  the 
currently  approved  RTCs  have  indicated 
that  they  will  continue  their 
participation  in  the  program.  It  is  also 
estimated  that  two-thirds  of  the 
CHAMPUS  approved  RTCs  already  bill 
their  services  on  an  all-inclusive  basis. 
Since  the  net  impact  on  both 
institutional  and  professional 
components  of  RTC  care  will  not  be 
significant,  the  Secretary  certifies  that 
this  proposed  rule,  if  promulgated  as  a 
final  rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
It  is  not,  therefore,  a  "major  rule"  under 
Executive  Order  12291. 

This  amendment  is  being  published  in 
the  Federal  Register  for  proposed 
rulemaking  at  the  same  time  it  is  being 
coordinated  within  the  Department  of 
Defense  and  with  other  interested 
agencies  so  that  consideration  of  both 
internal  and  external  comments  and 
publication  of  the  final  rule  can  be 
expedited. 

List  of  Subjects  in  32  CFR  Part  199 

Health  insurance.  Military  personnel. 
Handicapped. 
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Accordingly.  32  CFR,  Part  199,  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079. 1066,  5  U.S.C.  301. 

2.  Section  19g.2(b)  is  amended  by 
adding  defmitions  for  "all-inclusive  per 
diem  rate,"  "capped  rate,"  and  "mental 
health  therapeutic  absence"  in 
alphabetical  order  as  follows: 

§199.2    Definitions. 

***** 

(b)  Specific  definitions. 

***** 

All-inclusive  Per  Diem  Rate.  The 
OCHAMPUS  determined  rate  that 
encompasses  the  daily  charge  for 
inpatient  care  and  all  other  treatment 
determined  necessary  and  rendered  as 
part  of  the  treatment  plan  established 
for  a  patient,  and  accepted  by 
OCHAMPUS. 


Capped  Rate.  The  maximum  per  diem 
or  all-inclusive  rate  that  CHAMPUS  will 
allow  for  care. 

***** 

Mental  Health  Therapeutic  Absence. 
A  therapeutically  planned  absence  from 
the  inpatient  setting.  The  patient  is  not 
discharged  from  the  facility  and  may  be 
away  for  periods  of  several  hours  to 
several  days.  The  purpose  of  the     , 
therapeutic  absence  is  to  give  the 
patient  an  opportunity  to  test  his  or  her 
dbility  to  function  outside  the  inpatient 

setting  before  the  actual  discharge. 

***** 

3.  Section  199.4  is  amended  by 
revising  paragraph  (g)(6)  to  read  as 
follows: 

§  199.4    Basic  Program  benefits. 

>        *        *        *        * 

(6)  Therapeutic  absences.  Therapeutic 
absences  from  an  inpatient  facilityi 
except  when  such  absences  are      | 
spccitlcally  included  in  a  treatment  plan 
approved  by  the  Director,  OCHAMPUS, 
or  a  designee.  For  cost-sharing        | 
provisions  refer  to  §  199.14,  paragraph 
(e)(3). 
*****  I 

4.  Section  199.6  is  amended  by    I 
revising  paragraphs  (b)(4)(vii) 
intrcducfory  text,  (b)(4)(vii)(A)(;).  and 
(b](4){vii)(A)(-/).  by  adding  a  new 
paragraph  {b)(4)(vii)(A)(5),  by  removing 
the  note  under  (b)(4)(vii)(B),  and  by 
adding  new  paragraphs  (b)(4)(vii)(C)(6) 
and  (b)(4)(vii)(D). 


§  199.6    Auttwrized  providers. 

***** 

(b)  •  *  * 
(4)  *  •  • 


(vii)  Residential  treatment  centers.  A 
residential  treatment  center  (RTC)  is  a 
facility  or  distinct  part  of  a  facility  that 
provides  to  children  and  adolescents 
under  the  age  of  21,  a  total.  24  hour 
therapeutically  planned  group  living  and 
learning  situation  where  distinct  and 
individualized  psychotherapeutic 
interventions  can  take  place.  Residential 
treatment  is  a  speciHc  level  of  care  to  be 
differentiated  from  acute,  intermediate 
and  long  term  hospital  care,  where  the 
least  restrictive  environment  is 
maintained  to  allow  for  normalization  of 
the  patient's  surroundings.  The  RTC 
must  be  both  physically  and 
programmatically  distinct  if  it  is  a  part 
or  subunit  of  a  larger  treatment  program. 
An  RTC  is  organized  and  professionally 
staffed  to  provide  residential  treatment 
of  mental  disorders  to  children  and 
adolescents  who  have  sufficient 
intellectual  potential  to  respond  to 
active  treatment  (that  is,  for  whom  it 
can  reasonably  be  assumed  that 
treatment  of  the  mental  disorder  will 
result  in  an  improved  ability  to  function 
outside  the  RTC),  for  whom  outpatient, 
partial  hospitalization  or  other  level  of 
inpatient  treatment  is  not  appropriate, 
and  for  whom  a  protected  and 
structured  enviromnent  is  medically  or 
psychologically  necessary. 
***** 

(A)  *  •  * 

[1]  Be  accredited  by  the  Joint 
Commission  on  Accreditation  of 
Hospitals  under  the  Consolidated 
Standards  Manual  for  Child, 
Adolescent,  and  Adult  Psychiatric, 
Alcoholism,  and  Drug  Abuse  Facilities 
and  Facilities  Serving  the  Mentally 
Retarded. 
***** 

[4)  Have  entered  into  a  Participation 
Agreement  with  OCHAMPUS  within 
which  the  RTC  agrees,  in  part,  to: 

[i]  Render  residential  treatment  center 
inpatient  services  to  eligible  CHAMPUS 
beneficiaries  in  need  of  such  services,  in 
accordance  with  the  participation 
agreement  and  the  OCHAMPUS 
regulation. 

(ii]  Accept  payment  for  its  services 
based  upon  the  methodology  provided  in 
5  199.14,  paragraph  (e)  or  such  other 
method  as  determined  by  the  Director, 
OCHAMPUS; 

(///]  Accept  the  CHAMPUS  all- 
inclusive  per  diem  rate  as  payment  in 
full  and  collect  from  the  CHAMPUS 
beneficiary  or  the  family  of  the 
CHAMPUS  beneficiary  only  those 
amounts  that  represent  the  beneficiary's 
liability,  as  defined  in  §  199.4,  and 
charges  for  services  and  supplies  that 
are  not  a  benefit  of  CHAMPUS; 


(iv)  Make  all  reasonable  efforts 
acceptable  to  the  Director.  OCHAMPUS, 
to  collect  those  amounts  which 
represent  the  beneficiary's  liability,  as 
defined  in  §  199.4; 

(v)  Comply  with  the  provisions  of 
S  199.8,  and  submit  claims  first  to  all 
health  insurance  coverage  to  which  the 
beneficiary  is  entitled  that  is  primary  to 
CHAMPUS: 

[vi]  Submit  claims  for  services 
provided  to  CHAMPUS  beneficiaries  at 
least  every  30  days.  If  claims  are  not 
submitted  at  least  every  30  days,  the 
RTC  agrees  not  to  bill  iJie  beneficiary  or 
the  beneficiary's  family  for  any  amounts 
disallowed  by  CHAMPUS; 

(v/y)  Designate  an  individual  who  will 
act  as  liaison  for  CHAMPUS  inquiries. 
The  RTC  shall  inform  OCHAMPUS  in 
writing  of  the  designated  individual; 

[viii]  Furnish  OCHAMPUS  with  cost 
data  certified  to  by  an  independent 
accounting  firm  or  other  agency  as 
authorized  by  the  Director, 
OCHAMPUS: 

(ix)  Grant  the  Director,  OCHAMPUS. 
or  designee,  the  right  to  conduct  quality 
assurance  audits  or  accounting  audits 
with  full  access  to  patients  and  records 
to  determine  the  quality  and  cost- 
e^ectiveness  of  care  rendered.  The 
audits  may  be  conducted  on  a  scheduled 
or  unscheduled  (unannounced]  basis. 
This  right  to  audit/review  includes,  but 
is  not  limited  to: 

(ad)  Examination  of  fiscal  and  all 
other  records  of  the  RTC  which  would 
confirm  compliance  with  the 
participation  agreement  and  designation 
as  an  authorized  CHAMPUS  RTC 
provider; 

(bb)  Conducting  such  audits  of  RTC 
records  including  clinical,  financial,  and 
census  records,  as  may  be  necessary  to 
determine  the  nature  of  the  services 
being  provided,  and  the  basis  for 
charges  and  claims  against  the  United 
States  for  services  provided  CHAMPUS 
beneficiaries; 

[cc]  Examining  reports  of  evaluations 
and  inspections  conducted  by  federal, 
state  and  local  government,  and  private 
agencies  and  organizations; 

[dd]  Conducting  on-site  inspections  of 
the  facilities  of  the  RTC  and 
interviewing  employees,  members  of  the 
staff,  contractors,  board  members, 
volunteers,  and  patients,  as  required. 

[ee]  Audits  conducted  by  the  United 
States  General  Accounting  Office. 

(5)  Be  licensed  and  operational  for  a 
minimum  period  of  six  months. 
***** 

(C) •  *  • 

[6]  The  child's  admission  to  the  RTC  is 
authorized  by  CHAMPUS. 


(D)  Under  the  terms  of  the 
participation  agreement,  RTCs  must 
provide  the  following  safeguards  for 
continued  benefit  access  and  quality  of 
care: 

[1]  Assure  that  any  and  all  eligible 
beneficiaries  receive  care  which 
complies  with  standards  in  paragraphs 
(b)(4)(vii){A)  (1)  through  (5)  and 
(b)(4){vii){C); 

[2]  Provide  inpatient  services  to 
CHAMPUS  beneficiaries  in  the  same 
manner  it  provides  inpatient  services  to 
all  other  patients; 

(5)  Not  discriminate  against 
CHAMPUS  beneficiaries  in  any  manner, 
including  admission  practices, 
placement  in  special  or  separate  wings 
or  rooms,  or  provisions  of  special  or 
limited  treatment. 
***** 

5.  Section  199.14  is  amended  by 
redesignating  paragraphs  (e),  (f).  and  (g) 
as  (f),  (g),  and  (h),  adding  new  paragraph 
(e),  and  by  redesignating  newly 
redesignated  paragraph  (f)(2)  as  (f)(3), 
and  adding  new  paragraph  (f)(2)  to  read 
as  follows: 

§  199.14    Provider  reimbursement 
methods. 

***** 

(e)  Reimbursement  of  residential 
treatment  centers.  The  CHAMPUS  rate 
is  the  per  diem  rate  that  CHAMPUS  will 
authorize  for  all  mental  health  services 
rendered  to  a  patient  and  the  patient's 
family  as  part  of  the  total  treatment  plan 
submitted  by  a  CHAMPUS-approved 
RTC,  and  approved  by  OCHAMPUS. 

(1)  The  all-inclusive  per  diem  rate  for 
RTCs  operating  or  participating  in 
CHAMPUS  during  the  base  period  of 
March  1, 1984,  through  February  28. 
1985,  will  be  the  lowest  of  the  following 
conditions: 

(i)  The  CHAMPUS  rate  paid  to  the 
RTC  for  all-inclusive  services  as  of 
March  1, 1985,  adjusted  to  include  an 
increase  reflecting  the  national 
Consumer  Price  Index  for  Urban  Wage 
Earners  (CPI-U)  for  medical  care  for  the 
24-month  period  ending  February  28, 
1987;  or 

(ii)  The  per  diem  rate  accepted  by  the 
RTC  from  any  other  agency  or 
organization  (public  or  private)  or 
individual  that  is  high  enough  to  cover 
one-third  of  the  total  patient  days  during 
the  12-month  period  ending  February  28, 
1985,  adjusted  by  the  CPI-U;  or 

(iii)  An  OCHAMPUS  determined 
capped  per  diem  set  at  the  80th 
percentile  of  all  established  CHAMPUS 
RTC  rates  nationally,  weighted  by  total 
CHAMPUS  days  provided  at  each  rate 
during  the  base  period  discussed  in 
paragraph  (e)(1)  of  this  section. 


(2)  The  all-inclusive  per  diem  rates  for 
RTCs  which  began  operation  after 
February  28, 1985,  will  be  calculated 
based  on  the  lower  of  the  per  diem  rate 
accepted  by  the  RTC  that  is  high  enough 
to  cover  one-third  of  the  total  patient 
days  during  their  first  6  to  12 
consecutive  months  of  operation 
adjusted  by  the  CPI-U.  if  appropriate, 
based  upon  the  base  period  used  or  the 
OCHAMPUS  determined  capped 
amount. 

(3)  The  first  three  days  of  each 
approved  therapeutic  absence  will  be 
reimbursed  at  100  percent  of  the 
CHAMPUS  determined  all-inclusive  per 
diem  rate.  Beginning  with  day  four, 
reimbursement  will  be  at  75  percent  of 
that  rate. 

(4)  All  educational  costs,  whether  they 
include  routine  education  or  special 
education  costs,  are  excluded  from 
reimbursement  except  when  appropriate 
education  is  not  available  from  or  not 
payable  by  a  cognizant  public  entity. 

(i)  The  RTC  shall  exclude  educational 
costs  from  its  daily  costs. 

(ii)  The  RTCs  accounting  system  must 
be  adequate  to  assure  CHAMPUS  is  not 
billed  for  educational  costs. 

(iii)  The  RTC  may  request  payment  of 
educational  costs  on  an  individual  case 
basis  from  the  Director,  OCHAMPUS,  or 
designee,  when  appropriate  education  is 
not  available  from  or  not  payable  by  a 
cognizant  public  entity.  To  qualify  for 
reimbursement  of  educational  costs  in 
individual  cases,  the  RTC  shall  comply 
with  the  application  procedures 
established  by  the  Director, 
OCHAMPUS,  or  designee,  including,  but 
not  limited  to,  the  following: 

(A)  As  part  of  its  admission 
procedures,  the  RTC  must  counsel  and 
assist  the  beneficiary  and  the 
beneficiary's  family  in  the  necessary 
procedures  for  assuring  their  rights  to  a 
free  and  appropriate  pubhc  education. 

(B)  The  RTC  must  document  any 
reasons  why  an  individual  beneficiary 
cannot  attend  public  educational 
facilities  and,  in  such  a  case,  why 
alternative  educational  arrangements 
have  not  been  provided  by  the  cognizant 
public  entity. 

(C)  If  reimbursement  of  educational 
costs  is  approved  for  an  individual 
beneficiary  by  the  Director, 
OCHAMPUS,  or  designee,  such 
educational  costs  shall  be  shown 
separately  from  the  RTCs  daily  costs  on 
the  CHAMPUS  claim. 

(D)  If  the  RTC  fails  to  request 
CHAMPUS  approval  of  the  educational 
costs  on  an  individual  case,  the  RTC 
agrees  not  to  bill  the  beneficiary  nor  the 
beneficiary's  family  for  any  amounts 
disallowed  by  CHAMPUS.  Requests  for 
payment  of  educational  costs  must  be 


referred  to  the  Director.  OCHAMPUS,  or 
designee  for  review  and  a  determination 
of  the  applicability  of  CHAMPUS 
benefits. 

(5)  Any  changes  or  future  adjustments 
to  the  RTC  rates  will  be  at  the  discretion 
of  the  Director.  OCHAMPUS,  or 
designee. 
***** 

(0*  *  * 

(2)  All-inclusive  rate.  Claims  from 
individual  health-care  professional 
providers  for  services  rendered  to 
CHAMPUS  beneficiaries  residing  in  an 
RTC  that  is  either  being  reimbursed  on 
an  all-inclusive  per  diem  rate,  or  is 
billing  an  all-inclusive  per  diem  rate, 
shall  be  denied.  Reimbursement  for 
individual  professional  services  is 
included  in  the  rate  paid  the 
institutional  provider.  . 

***** 

Linda  Bynum, 

A  Iternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
December  1. 1987. 

(PR  Doc.  87-27853  Filed  12-3-87:  8:45  am] 

BtUJNG  CODE  3S10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  69 

[CGD  87-015a] 

Delegation  of  Authority  To  Measure 
Vessels 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  establish  the  criteria  necessary  for  an 
organization  to  qualify  as  a  delegate  to 
formally  measure  U.S.  commercial, 
recreational,  and  public  non-combatant 
vessels.  This  rulemaking  would 
implement  the  statutory  provision 
authorizing  the  Coast  Guard  to  delegate 
measurement  functions,  yet  ensure  high 
quality  service  to  the  maritime  industry. 

DATE:  Comments  must  be  received  on  or 
before  February  2. 1988. 

ADDRESSES:  Comments  may  be  mailed 
to  Commandant  (G-CMC/21)  (CGD  87- 
015a),  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street.  SW..  Washington. 
DC  20593-0001.  Comments  will  be 
available  for  examination  or  copying  at 
the  Office  of  the  Marine  Safety  Council. 
Room  2110.  at  the  above  address, 
between  8  a.m.  and  3  p.m..  Monday 
through  Friday,  except  holidays.  The 
telephone  number  is  (202)  267-1477. 

BEST  COPY  AVAILABLE 
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FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Joseph  T.  Lewis,  Merchant  Vessel 
Inspection  and  Documentation  Division. 
(202)  267-2992. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary  of  the  Department  of       I 
Transportation  (Coast  Guard)  is     ' 
authorized  by  statute  (46  U.S.C.  14103) 
to  delegate  to  a  "qualified  person"  the 
authority  to  measure,  and  to  issue 
certificates  of  measurement  for.  vessels 
that  are  required  or  eligible  to  be 
documented  as  a  vessel  of  the  United 
States.  As  a  result,  the  Coast  Guard 
published  a  Final  Rule  (52  PR  15947; 
May  1. 1987)  which  delegated  to  the 
American  Bureau  of  Shipping  (ABB)  the 
authority  to  perform  U.S.  formal  tonnage 
measurement  services  for  commercial, 
recreational,  and  public  non-combatant 
vessels.  In  the  preamble  to  that  rule,  the 
Coast  Guard  indicated  its  intention  to 
extend  this  delegation  to  other  qualified 
organizations  once  it  had  established 
criteria  for  eligibility.  The  objective  of 
the  present  proposal  is  to  establish 
those  criteria. 


Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rule  are  Mr.  Joseph  T.j 
Lewis.  Project  Manager,  and  Mr.    I 
Stephen  H.  Barber.  Project  Counsel. 
Office  of  Chief  Counsel. 

Background 

Vessels  that  measure  five  net  tons  or 
greater  are  either  required  or  eligible  to 
be  documented  as  a  vessel  of  the  United 
States.  Before  a  vessel  may  be 
documented,  it  first  must  be  measured  to 
establish  its  tonnage.  Traditionally, 
vessel  measurement  has  been 
exclusively  a  governmental  service  and 
was  provided  free  of  charge.  However, 
with  the  passage  of  Pub.  L.  99-509,  the 
Coast  Guard  is  authorized  to  charge  a 
fee  for  measurement  services  or,  if  it 
chooses,  to  delegate  measurement 
authority  to  the  private  sector.  On  May 
1. 1987  (52  FR  15947),  the  Coast  Guard 
decided  to  delegate  this  authority  to  the 
American  Bureau  of  Shipping  with  the 
proviso  that  the  Coast  Guard  would 
develop  criteria  for  delegation  to  other 
similar  organizations.  The  purpose  of 
this  rulemaking  is  to  develop  those 
criteria.  This  delegation  is  in  keeping 
with  the  Coast  Guard's  policy  to 
discontinue  its  formal  tonnage 
measurement  services  for  U.S. 
commercial,  recreational,  and  public 
non-combatant  vessels  and  to  transfer 
these  services  entirely  to  qualified 
private  measurement  organizations. 
Delegation  of  authority  to  additional 
organizations  should  assure  optimum 
responsiveness  to  the  public  and 


enhance  competition  in  the  marketplace, 
while  continued  oversight  by  the  Coast 
Guard  should  ensure  correct  and 
consistent  application  of  measurement 
laws  and  regulations. 

Discussion  of  the  Proposed  Rule 

This  proposed  rulemaking  would 
establish  a  new  46  CFR  69.01-20  that 
lists  the  basic  requirements  for 
delegation  of  the  authority  to  provide 
formal  tonnage  measurement  services 
for  commercial,  recreational,  and  public 
non-combatant  vessels  of  the  United 
States. 

Pub.  L.  99-509  provides  that  the 
International  Convention  on  Tonnage 
Measurement  of  Ships,  1969.  will 
become  the  primary  system  used  to 
formally  measure  all  U.S.  vessels  of  79 
feet  or  longer,  once  implementing 
regulations  are  promulgated.  The 
requirements  of  this  system  must  be 
applied  consistently  both  nationally  and 
internationally.  This  legislation  also 
retains  the  standard  and  optional  dual 
tonnage  measurement  systems  for 
vessels  of  any  size  for  use  in  regulatory 
applications,  such  as  vessel  inspection 
and  manning. 

This  proposed  rulemaking  is  designed 
to  ensure  that  tonnage  measurement . 
services  identical  to  those  previously 
provided  by  the  Coast  Guard  continue  to 
be  available  to  the  public.  In  order  to 
best  serve  the  needs  of  the  U.S.  marine 
industry  domestically  and  to  meet  our 
international  obligations,  a  delegated 
organization  must  maintain  a  tonnage 
measurement  staff  capable  of  providing 
U.S.  formal  tonnage  measurement  and 
remeasurement  services  for  vessels 
domestically  and  internationally 
(proposed  §  69.01-20(b)(3)).  By  limiting 
delegations  to  organizations  with  this 
capability,  the  burden  of  vessel  owners 
having  to  submit  duplicate  information 
to  different  organizations  would  be 
eliminated.  At  the  same  time, 
organizations  which  operate  globally  are 
less  subject  to  local  pressures  than  are 
organizations  limited  to  particular 
clients  or  geographic  areas. 

The  Coast  Guard  has  determined  that 
organizations  best  meeting  these 
qualifications  are  ship  classification 
organizations  that  are  a  full  member  of 
the  International  Association  of 
Classification  Societies  (lACS) 
(proposed  §  69.01-20(b)(l)).  lACS 
member  organizations  (which  includes 
the  American  Bureau  of  Shipping) 
regularly  provide  a  broad  spectrum  of 
regulatory  services  to  the  marine 
industry.  They  establish  and  administer 
standards  for  the  design,  construction, 
and  periodic  survey  of  merchant  vessels, 
classify  merchant  vessels,  certify  vessel 
structural  and  mechanical  fitness,  assign 


load  lines,  and  retain  highly  qualified 
marine  technical  staffs.  U.S. 
organizations  that  are  a  member  of 
I  ACS  offer  tonnage  measurement 
services  similar  to  the  services 
traditionally  provided  by  the  Coast 
Guard.  These  organizations  have  been 
delegated  authority  by  many  other 
nations  to  measure  vessels.  Tonnage 
certificates  issued  by  full  member  lACS 
organizations  are  recognized  and 
accepted  internationally.  Classification 
societies  maintain  a  close  working 
relationship  with  the  Coast  Guard  in 
many  activities  and  are  not  solely 
dependent  on  tonnage  measurement. 
This  relationship,  therefore,  should 
provide  the  Coast  Guard  with  the 
control  necessary  to  ensure  consistent 
application  of  tonnage  measurement 
statutory  and  regulatory  requirements. 
Proposed  §  69.01-20(b)(2)  would  require 
that  a  candidate  for  delegation  be  a  U.S. 
organization  incorporated  under  the 
laws  of  the  United  States  or  a  state  of 
the  United  States.  This  is  necessary 
primarily  to  ensure  ready  access  to 
measurement  files  and  to  provide 
appropriate  oversight  over  measurement 
operations. 

Proposed  §  69.01-20(b)(4)  would 
require  delegate  organizations  to 
maintain  a  tonnage  measurement  staff 
that  has  practical  experience  in 
measuring  U.S.  vessels  under  the 
tonnage  measurement  rules  in  46  CFR 
69.03  and  69.15  and  under  the 
International  Convention  on  Tonnage 
Measurement  of  Ships.  1969.  These 
provisions  would  ensure  that  the 
organizaUon  is  capable  of  providing  all 
measurement  services  that  normally  are 
required  by  U.S.  vessel  owners. 

Proposed  §  69.01-20(c)  describes  the 
procedure  for  applying  for  a  delegation 
of  authority  and  lists  the  information 
needed  to  determine  eligibilty. 

Proposed  §  69.01-20(d)  concerns  the 
Memorandum  of  Agreement  (MOA)  that 
eligible  applicants  must  enter  into 
before  being  delegated  measurement 
authority.  The  items  specified  in 
paragraph  (d)  relate  to  defining  the  roles 
and  responsibilities  of  the  parties  and 
ensuring  that  the  Coast  Guard  retains 
adequate  opportunity  for  oversight. 
Proposed  paragraph  (d)(3)  would 
prohibit  organizations  from  measuring 
and  certifying  vessels  for  which  one  of 
their  employees  or  contractors  acted  as 
tonnage  consultant.  Tonnage 
consultants  assist  in  the  design  of  a 
vessel  to  achieve  a  desired  tonnage.  As 
tonnage  consultation  was  not  provided 
by  the  Coast  Guard  for  reasons  of 
potential  conflict  of  interest,  the  Coast 
Guard  is  proposing  to  apply  the  same 
policy  to  organizations  delegated  its 


measurement  and  certification 
functions.  Proposed  paragraph  (d)(4)(i) 
would  require  the  organization  to  accept 
all  requests  for  measurement  services 
without  discrimination  and  without 
regard  to  the  vessel's  location.  If 
performing  these  services  in  the 
particular  location  of  the  vessel  would 
be  a  violation  of  United  States  law  or 
the  law  of  the  jurisdiction  in  which  the 
vessel  is  located,  the  organization  may 
deny  the  request.  Proposed  paragraph 
(d)(4)(vii)  is  a  catch-all  provision  and 
would  cover  additional  administrative 
provisions,  such  as  procedures  for  the 
maintenance  and  accessibility  of 
tonnage  files  and  the  preparation  of 
workload  reports.  In  addition,  paragraph 
(d)(4)(vii)  provisions  could  describe 
Coast  Guard  functions,  such  as 
processing  appeals,  interpreting 
regulations,  approving  water-ballast 
justifications,  providing  tonnage 
calculation  information  when  available, 
and  providing  policy  information  to 
assure  consistent  application  of  the  laws 
and  regulations. 

Proposed  §  69.01-20(e)  would  require 
that  all  organizations  delegated 
authority  under  this  rule  be  added  to  the 
list  of  measurement  sources  in  46  CFR 
69.01-11.  Section  69.01-11  has  been 
revised  recently  to  include  the  American 
Bureau  of  Shipping  as  a  measurement 
source  (52  FR  15947;  May  1, 1987). 

Regulatory  Evaluation 

This  proposal  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
non-significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  The  economic  impact  of  this 
proposal  has  been  found  to  be  so 
minimal  that  further  evaluation  is 
unnecessary. 

This  proposal  is  administrative  in 
nature  and  would  transfer  certain 
measurement  services  from  the  Coast 
Guard  to  qualified  private  organizations 
without  substantive  change. 
Traditionally,  the  formal  measurement 
functions  being  delegated  were  provided 
free  of  charge  by  the  Coast  Guard.  Pub. 
L.  99-509  now  authorizes  the  Coast 
Guard  to  charge  a  fee  for  these  services 
based  upon  actual  costs  to  the 
Government  or.  if  it  chooses,  to  delegate 
to  the  private  sector  the  authority  to 
provide  these  services.  Instead  of 
handling  these  services  itself  and 
charging  a  fee.  the  Coast  Guard  has 
determined  that  it  is  in  the  best  interests 
of  the  Government  and  the  pubHc  to 
delegate  this  function  to  the  private 
sector. 

Based  on  fees  charged  by  the  current 
delegate,  a  typical  cost  for  formal 
measurement  and  certification  is 


approximately  $600  for  a  vessel 
measuring  less  than  1,000  gross  tons  and 
$7,500  for  a  vessel  measuring  50,000 
gross  tons.  Tonnage  measurement  is 
usually  a  one-time  expenditure  and  its 
costs  represent  a  small  proportion  of  the 
value  of  a  vessel.  During  1987,  less  than 
1,000  vessels  required  formal 
measurement.  The  Coast  Guard  will 
continue  to  measure  vessels  under  the 
si.mplified  measurement  system,  which 
during  1987,  amounted  to  more  than 
17,000  vessels. 

The  cost  of  preparing  an  application 
for  delegation  would  vary  from 
applicant  to  applicant  but,  in  general, 
the  information  needed  to  complete  an 
application  is  readily  available  within 
the  applicant  organization.  The  costs, 
therefore,  for  application  preparation 
and  information  gathering  are  estimated 
to  be  less  than  $2,600  per  application. 

Regulatory  Flexibility  Act 

This  proposal  provides  for  the 
delegation  of  tonnage  measurement  by 
publishing  qualifications  that 
organizations  must  meet  in  order  to  be 
delegated  this  authority.  No  new 
application  costs,  burdens,  or 
procedures  would  be  imposed  upon 
vessel  owners.  Organizations  requesting 
measurement  authority  would  be 
required  to  submit  basic  information  to 
the  Coast  Guard  relating  to  their 
capability  to  perform  measurement 
services  for  the  marine  industry. 
Because  eligible  organizations  would 
have  to  provide  worldwide  services, 
they  would  tend  to  be  lai^e 
corporations. 

Because  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  proposal,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposed  rulemaking  contains 
information  collection  requirements  in 
S  69.01-20.  They  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.].  Persons  desiring 
to  comment  on  these  information 
collection  requirements  should  submit 
their  comments  to:  Office  of  Regulatory 
Policy,  Office  of  Management  and 
Budget.  726  Jackson  Place.  NW.. 
Washington.  DC  20503,  ATTN:  Desk 
Officer,  Coast  Guard.  Persons 
submitting  comments  to  OMB  are  also 
requested  to  submit  a  copy  of  their 
comments  to  the  Coast  Guard  as 
indicated  under  "addresses." 


The  proposal  applies  only  to 
organizations  requesting  to  be  delegated 
authority  to  provide  measurement 
services  on  behalf  of  the  Coast  Guard. 
Written  submissions  would  be  needed 
to  inform  the  Coast  Guard  of  an 
applicant's  qualifications  and  capability 
to  provide  these  services.  This  proposal 
would  impose  no  new  paperwork 
burdens  on  vessel  owners  requesting 
vessel  measurement. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concludes  that,  under  the 
categorical  exclusion  provision  in 
section  2.B.2.I.  of  Commandant 
Instruction  M16475.1B.  the  preparation 
of  an  Environmental  Assessment,  an 
Environmental  Impact  Statement,  or  a 
Finding  of  No  Significant  Impact  for  this 
proposal  is  not  required.  This  proposal 
is  an  administrative  and  procedural 
regulation  which  clearly  has  no 
environmental  impacts. 

List  of  Subjects  in  46  CFR  Part  69 

Measurement  standards.  Vessels. 

For  the  reasons  set  forth  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  Part  69  as  follows: 

PART  69~MEASUREMENT  OF 
VESSELS 

1.  The  authority  citation  to  Part  69 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  14102. 14103;  49  CFR 
1.46:  i  69.01-21  issued  under  44  U.S.C,  3507, 
49  CFR  1.45. 

2.  Section  69.01-20  is  added  to  read  as 
follows: 

§  69.01-20    Delegation  of  auttKNity. 

(a)  Under  46  U.S.C.  14103  and  49  CFR 
1.46,  the  Coast  Guard  is  authorized  to 
delegate  to  a  "qualified  person"  the 
authority  to  measure  vessels  and  to 
issue  appropriate  certificates  of 
measurement  for  U.S.  vessels  that  are 
required  or  eligible  to  be  documented  as 
vessels  of  the  United  States. 

(b)  Authority  to  perform  formal 
tonnage  measurement  and  certification 
of  U.S.  commercial,  recreational,  and 
public  non-combatant  vessels  may  be 
delegated  to  an  organization  that — 

(1)  Is  a  full  member  of  the 
International  Association  of 
Classification  Societies  (lACS); 

(2)  Is  incorporated  under  the  laws  of 
the  United  States,  a  State  of  the  United 
States,  or  the  District  of  Columbia: 

(3)  Is  capable  of  providing  all  formal 
U.S.  tonnage  measurement  services  for 
vessels  domestically  and 
internationally; 
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(4)  Maintains  a  tonnage  measurement 
staff  that  has  practical  experience  in 
measuring  U.S.  vessels  under  Coast 
Guard  regulations  and  under  the 
International  Convention  on  Tonnage 
Measurement  of  Ships.  1969;  and 

(5)  Enters  into  a  Memorandum  of 
Agreement,  as  described  in  paragraph 
(d)  of  this  section. 

(c)  Applications  for  delegation  of 
authority  under  this  section  must  be 
forwarded  to  the  Commandant,  U.S. 
Coast  Guard  (G-MVl),  2100  Second 
Street.  SW..  Washington.  DC  20593-0001 
and  include  the  following  information  on 
the  organization: 

(1)  Its  name  and  address. 

(2)  Its  organizational  rules  and 
structure. 

(3)  The  location  of  its  offices  that  are 
available  to  provide  formal 
measurement  services  under  Coast 
Guard  regulations  or  under  the 
International  Convention  on  Tonnage 
Measurement  of  Ships.  1969.  1 

(4)  The  name,  qualifications.       I 
experience,  and  job  title  of  each  full- 
time  or  part-lime  employee  or 
independent  contractor  specifically 
designated  by  the  organization  to 
provide  formal  measurement  services 
under  Coast  Guard  regulations  or  under 
the  International  Convention  on 
Tonnage  Measurement  of  Ships,  1969; 
and 

(5)  Its  tonnage  measurement  training 
procedures. 

(d)  If,  after  reviewing  the  application, 
the  Coast  Guard  determines  that  the 
organization  is  qualified  to  measure  and 
certify  U.S.  vessels  on  behalf  of  the 
Coast  Guard,  the  organization  must 
enter  into  a  Memorandum  of  Agreement 
with  the  Coast  Guard  which —      I 

(1)  Defines  the  procedures  for    ' 
administering  and  implementing  the 
tonnage  measurement  and  certification 
processes,  including  the  roles  and 
responsibilities  of  each  party;       I 

(2)  Outlines  the  Coast  Guard's  I 
oversight  role; 

(3)  Prohibits  the  organization  from 
measuring  and  certifying  the  tonnage  of 
any  vessel  for  which  an  employee  or 
contractor  of  that  organization  has  been 
compensated  as  a  tonnage  consultant; 

(4)  Requires  the  organization  to— 
(i)  Accept  all  requests  to  perform 

delegated  services  without 
discrimination  and  without  regard  to  the 
vessel's  location,  unless  prohibited  from 
doing  so  under  the  laws  of  the 
jurisdiction  in  which  the  vessel  is 
located  or  of  the  United  States; 

(ii)  Physically  inspect  each  vessel 
before  issuing  a  tonnage  certificate; 

(iii)  Provide  the  Coast  Guard  with 
current  schedules  of  fees  and  related 
charges; 


(iv)  Maintain  a  tonnage  measurement 
file  for  each  U.S.  vessel  that  the 
organization  measures  and  permit 
access  to  the  file  by  any  person 
authorized  by  the  Commandant; 

(v)  Permit  observer  status 
representation  by  the  Coast  Guard  at  all 
formal  discussions  that  may  take  place 
between  the  organization  and  other 
vessel  tonnage  measurement 
organizations  pertaining  to  tonnage 
measurement  of  U.S.  vessels  or  to  the 
systems  under  which  U.S.  vessels  are 
measured; 

(vi)  Comply  with  and  apply  all  laws 
and  regulations  relating  to  tonnage 
measurement  of  U.S.  vessels  within  the 
scope  of  authority  delegated;  and 

(vii)  Comply  with  all  other  provisions, 
if  any.  of  the  Memorandum  of 
Agreement. 

(e)  Upon  delegation  of  authority,  the 
organization  is  listed  in  §  69.01-ll(a), 
Measurement  sources. 
P.C.  Lautidsen. 

Captain,  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 

November  25,  1987. 
|FR  Doc.  87-27816  Filed  12-5-87:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WildlHe  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Rule  To 
Reclassify  the  Alabama  Cavefish 
(Speoplatyrhinus  poulsoni),  From 
Threatened  to  Endangered 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
reclassify  the  Alabama  cavefish, 
Speoplatyrhinus  poulsoni,  from 
threatened  to  endangered  under  the 
authority  of  the  Endangered  Species  Act 
of  1973.  as  amended.  The  critical  habitat 
designation  would  remain  unchanged. 
The  Alabama  cavefish  is  known  only 
from  Key  Cave  in  Lauderdale  County, 
Alabama.  A  hydrological  survey  for  a 
proposed  solid  waste  landfill 
determined  an  existing  sewage  sludge 
disposal  operation  is  within  the  recharge 
area  of  Key  Cave  (Aley  1986).  The  land 
immediately  above  and  around  Key 
Cave  has  numerous  sinkholes  and  water 
collecting  depressions  and  is  in 
agricultural  row-crops.  The  application 
of  pesticides  to  these  crops  may  impact 
the  fauna  in  Key  Cave.  This  proposal,  if 
made  final,  would  increase  the 
protection  provided  by  the  Endangered 


Species  Act  of  1973.  as  amended.  The 
Service  is  requesting  comments  and 
data  from  the  public  on  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  February  2. 
1988.  Public  hearing  requests  must  be 
received  by  January  19, 1988. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  U.S.  Fish  and 
Wildlife  Service.  Jackson  Mall  Office 
Center.  Suite  316,  300  Woodrow  Wilson 
Avenue,  Jackson,  MS  39213.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT. 
James  H.  Stewart  at  the  above  address 
(601/965-4900). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Alabama  cavefish  was  described 
by  J.  E.  Cooper  and  R.  A.  Kuehne  in 
1974.  Speoplatyrhinus  is  a  monotypic 
genus  known  from  only  Key  Cave, 
Lauderdale  County,  Alabama.  It  was 
first  collected  in  1967  by  Cooper  (Cooper 
and  Kuehne  1974).  Only  nine  Alabama 
cavefish  in  total  are  known  to  have  been 
collected.  The  population  in  Key  Cave  is 
estimated  at  fewer  than  100  individuals 
by  Cooper  (USFWS  1985).  The  largest 
number  of  cavefish  ever  observed  on  a 
single  visit  to  Key  Cave  was  10 
individuals. 

The  Alabama  cavefish  lacks 
externally  visible  eyes  and 
pigmentation.  Like  all  other  members  of 
the  cavefish  family,  it  has  a  jugular  vent 
and  a  large  branchial  cavity,  probably 
for  oral  incubation  of  eggs.  Pelvic  fins 
are  absent  and  the  head  is  elongated 
and  flattened.  The  typical  length  is  just 
less  than  three  inches  (about  7 
centimeters)  (Cooper  and  Kuehne  1974). 

The  Service  initially  listed  the 
Alabama  cavefish  as  a  threatened 
species  and  designated  Key  Cave  as 
critical  habitat  on  October  11, 1977  (42 
FR  45526).  Since  the  initial  listing,  the 
Service  funded  a  survey  of  caves  in 
Lauderdale  and  Colbert  Counties, 
Alabama,  in  1985  and  a  follow-up 
survey  of  three  caves  in  1986,  in  an 
effort  to  locate  other  populations  of 
Alabama  cavefish.  This  project  studied 
120  caves,  27  of  which  were  surveyed  in 
1985  (Cobb  1985).  The  remaining  caves 
were  not  field  surveyed  because  earlier 
surveys  had  found  southern  cavefish  or 
no  fauna,  or  determined  that  permanent 
water  was  not  present.  Southern 
cavefish  (Typhlichthys  subterraneus] 
and  Alabama  cavefish  are  not  known  to 
co-exist,  possibly  because  of 
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competition  for  food  and  space.  In  the 
1985  survey,  three  caves  were  selected 
for  further  survey  in  1988  because  of 
habitat  present  or  the  sighting  of  a 
cavefish.  The  1986  survey  did  not 
capture  any  cavefish,  but  its 
observations  further  strengthed  the 
probability  these  are  southern  cavefish 
(Cobb  1986).  The  southern  cavefish, 
Typhlichtys  subterraneus,  occurs  to  the 
east  and  south  of  Key  Cave  and 
probably  also  to  the  north  (Cobb  1985. 
1986). 

The  type  locality  of  the  Alabama 
cavefish  is  situated  in  the  Warsaw 
component  of  Tuscumbia  limestone, 
which  is  known  to  contain  caves  only  in 
the  western  portion  of  Lauderdale 
County.  Geologically,  the  Key  Cave  area 
is  not  part  of  a  continuous  cave- 
containing  limestone  area  (the  western 
two  thirds  of  Lauderdale  County 
contains  the  Fort  Payne  chert  formation, 
of  a  different  geologic  age)  (Cobb  1985). 
Key  Cave  is  a  relatively  large  and  multi- 
level cave  with  over  10,000  feet  (3,048 
meters)  of  mapped  passage.  Water 
depths  may  approach  20  feet  in  late 
spring  (USFWS  1985).  The  Tennessee 
Valley  Authority  (TVA)  owns  the  two 
entrances  and  has  erected  a  fence  to 
discourage  spelunkers.  Most  of  the 
surrounding  land  is  privately  owned.  A 
hydrological  study  for  a  proposed  solid 
waste  landfill  near  Key  Cave  concluded 
that  the  recharge  area  for  this  cave 
included  most  or  all  of  the  land  lying 
above  the  elevation  of  Pickwick  Lake  in 
eight  sections  of  T3S,  R12W  (Aley  1986). 
Most  of  this  area  is  in  agricultural  row- 
crops.  A  sewage  sludge  disposal  project 
developed  by  TVA  and  operated 
intermittently  by  the  City  of  Florence, 
Alabama  is  probably  within  this 
recharge  area. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  etseq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Alabama  cavefish 
(Speoplatyrhinus  poulsoni)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Groundwater 
contamination  represents  a  major  threat 
to  the  Alabama  cavefish.  Most  of  the 
probable  recharge  area  for  key  Cave  is 


in  agricultural  production  (Aley  1986). 
The  topography  is  marked  by  sinkholes 
and  water-collecting  depressions.  The 
Florence  Demonstration  Project  involves 
land  application  of  municipal  sludge 
from  the  City  of  Florence  and  is  likely  to 
be  within  the  recharge  area  for  Key 
Cave  (Aley  1986).  Contaminants  from 
agriculture  activities  and  the  sewage 
sludge  application  probably  enter  the 
Key  Cave  aquifer  since  Aley  (1986) 
believes  that  virtually  all  the  land  is 
drained  through  the  groundwater 
system. 

B.  Overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes.  Obligate  cave  species 
characteristically  live  longer  and  have 
considerable  lower  reproductive 
capacities  than  related  surface  species 
(Poulson  1961).  Offers  to  purchase 
cavefish  has  appeared  in  various 
publications,  and  scientific  collectors 
have  often  taken  all  the  individuals 
encountered  in  an  area.  Reduction  of  the 
cavefish  population  by  whatever  event 
could  reduce  the  population  below  the 
sustaining  level. 

C.  Disease  or predation.  Disease  in 
cavefish  has  not  been  studied  but  it  is 
reasonable  to  assiune  they  are 
susceptible  to  disease  outbreaks, 
especially  when  water  quality 
deteriorates.  Predation  may  be  a  threat. 
Raccoons  and  epigean  fishes  are  known 
to  prey  upon  cavefish,  as  are  cave 
crayfish.  Raccoons  may  venture  great 
distances  into  a  cave  preying  upon 
whatever  they  catch.  Key  Cave  has  a 
relatively  abundant  population  of  cave 
crayfish. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Alabama 
cavefish  is  listed  as  threatened  under 
authority  of  the  Endangered  Species  Act 
of  1973.  as  amended.  Under  this 
designation,  permits  may  be  issued  for 
zoological  exhibition  or  educational 
purposes.  The  present  status  of  this 
species  does  not  warrant  issuance  of 
permits  for  such  purposes. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Cavefish  are  very  dependent  upon  the 
energy  source  supporting  the  food 
supply.  In  Key  Cave,  the  primary  energy 
source  is  guano  from  a  maternity  colony 
of  the  endangered  gray  bat,  Myotis 
grisescens.  A  decline  in  this  maternity 
colony  would  undoubtedly  affect  the 
Alabama  cavefish.  The  low  reproductive 
capability  and  low  population  are 
natural  limitations  to  the  abiHty  of  this 
species  to  recover  from  any  adversity. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 


species  in  determining  to  propose  this 
reclassification.  Based  on  this 
evaluation,  the  preferred  action  is  to 
reclassify  the  Alabama  cavefish  as 
endangered.  This  reclassification  is 
appropriate  because  (1)  this  species  is 
still  known  from  only  one  cave  after 
extensive  surveys  of  other  caves  in  the 
vicinity,  (2)  the  population  is  very  small 
in  this  one  cave,  and  (3)  the  water 
quality  in  this  cave  is  probably  being 
degraded  by  surface  activities.  These 
factors  and  those  described  eariier  place 
the  Alabama  cavefish  in  danger  of 
extinction. 

Critical  HaUtat 

This  rule  does  not  propose  any  change 
in  the  critical  habitat  as  presently 
designated. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  were  initiated  by 
the  Service  for  this  species  following  its 
listing.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  Since  the  Alabama  cavefish  is 
already  protected  under  Section  7  of  the 
act  by  its  listing  as  threatened, 
reclassification  to  endangered  will  not 
affect  this  requirement.  For  example. 
Federal  involvement  with  the  Alabama 
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cavefish  will  probably  continue  to 
involve  the  Environmental  Protection 
Agency  in  pesticide  registration  and 
water  contamination. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
hsted  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23,  and  at  17.32  for  threatened 
species.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available.  A  narrower  range  of  penvits 
will  be  available  for  the  Alabama 
cavefish  as  a  result  of  this 
reclassification. 

Public  Comments  Solicited 

The  Service  intends  that  any  fma 
action  resulting  from  this  proposal  will 
be  accurate  and  as  effective  as  possible. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other  party 
concerning  any  aspect  of  this  proposal 
are  hereby  solicited.  Comments      i 
particularly  are  sought  concerning:  | 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species: 


(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  Endangered  Species  Field 
Supervisor  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 
PART  17-{AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17.  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205,  87  Stat.  884;  Pub. 
L.  94-359.  90  Stat.  911;  Pub.  L  95-632,  92  Stat. 
3751:  Pub.  L.  96-159,  93  Stat.  1225;  Pub.  L.  97- 
304,  96  Slat.  1411  (16  U.S.C.  1531  et  seq.]:  Pub. 
L.  99-625, 100  Stat.  3500  (1986).  unless 
otherwise  noted. 

§17.11    [Amended] 

2.  It  is  proposed  to  amend  1 17.11(h). 
the  list  of  Endangered  and  Threatened 
Wildlife,  under  FISHES,  by  revising  the 
"Status"  column  for  the  entry  "Cavefish, 
Alabama  *  *  *"  to  read  "E"  instead  of 
'T",  and  revising  the  "When  listed" 
column  for  the  same  species 
accordingly. 

Dated:  October  22, 1987. 
Susan  Reece, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[FR  Doc.  87-27914  Filed  12-3-87;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 

Department  of  Agriculture  Programs 
and  Activities  Excluded  From  or 
Subject  to  Executive  Order  No.  12372 

agency:  Office  of  the  Secretary.  USDA. 
ACTION:  Final  notice. 


summary:  This  final  notice  presents  a 
USDA  list  of  two  new  programs  subject 
to  and  ten  new  programs  excluded  from 
coverage  of  Executive  Order  No.  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

EFFECTIVE  DATE:  December  4, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  R.  Miske,  Office  of  Finance  and 
Management,  U.S.  Department  of 
Agriculture,  Room  1369.  South  Building, 
14th  and  Independence  Avenue,  SW., 
Washington,  DC  20250,  telephone:  202- 
382-1553. 

SUPPLEMENTARY  INFORMATION:  The 

requirements  of  the  Executive  Order  are 
detailed  at  7  CFR  Part  3015.  Subpart  V. 
Current  lists  of  programs  and  activities 
excluded  from  and  subject  to  Executive 
Order  No.  12372  are  published  at  48  FR 
29114-29117  (June  24. 1983).  as 
supplemented  by  48  FR  54317  (December 
1, 1983),  49  FR  22675  (May  31, 1984),  50 
FR  1040  (January  9. 1985).  50  FR  14088 
(April  10, 1985).  50  FR  24612  (June  12, 
1985).  .50  FR  47034  (November  14. 1985), 
and  50  FR  48741  (November  27, 1985). 
The  programs  are  listed  by  the  Catalog 
of  Federal  Domestic  Assistance  Number 
assigned  to  them.  The  Department 
published  a  Notice  in  the  Federal 
Register  on  June  16, 1987  (52  FR  22831). 
proposing  to  exclude  ten  new  programs 
and  include  two  new  programs  from  the 
coverage  of  Executive  Order  No.  12372. 
The  public  comment  period  ended  on 
July  16. 1987. 

Discussion  of  Comments:  The 
Department  received  five  comments 
during  the  comment  period.  Four  of  the 


comments  endorsed  the  list  without 
objection.  One  letter  contained 
comments  on  two  programs  from  two 
regional  entities.  One  entity  voluntarily 
withdrew  its  objections.  The  other  entity 
objected  to  the  exclusion  of  the  Small 
Business  Innovative  Research  program 
because  the  entity  wanted  to  be  kept 
informed  of  all  such  programs  in  their 
State. 

Although  USDA  understands  this 
concern,  the  Department  has  determined 
that  this  program  is  appropriately 
excluded  because  it  is  outside  the  scope 
of  Executive  Order  12372  as  it  does  not 
directly  affect  State  and  local 
governments. 

Accordingly,  the  list  of  programs  and 
activities  excluded  is  supplemented  by 
adding  the  following  ten  programs: 

Agricultural  Stabilization  and 
Conservation  Service 

10.069    Conservation  Reserve 
Program  (CRP).  The  CRP  is  authorized 
by  title  XII  of  the  Food  Security  Act  of 
1985  and  is  administered  by  ASCS. 
Under  the  CRP,  the  Secretary  of 
Agriculture  is  authorized  to  enter  into 
long-term  contracts  with  owners  and 
operators  of  highly  erodible  cropland  to 
assist  them  in  conserving  and  improving 
the  Nation's  soil  and  water  resources. 
By  entering  into  a  contract,  based  on  an 
accepted  bid  process,  the  owner  or 
operator  agrees  to  implement  a 
conservation  plan  approved  by  the  local 
conservation  district  for  converting 
highly  erodible  cropland  normally 
devoted  to  the  production  of  an 
agricultural  commodity  to  a  less 
intensive  use.  The  Secretary  will 
provide  technical  assistance,  share 
some  of  the  costs  of  establishing  the 
conservation  practices  required  by  the 
conservation  plan,  and  make  an  annual 
land  rental  payment  to  compensate  the 
owner  or  operator  for  taking  the 
cropland  out  of  production. 

Cooperative  State  Research  Service 

10.120    Food  and  Agricultural 
Sciences  National  Needs  Graduate 
Fellowship  Grants  Program 
(FASNNGFGP).  The  CSRS- 
FANSNNGFGP  provides  grants  to 
colleges  and  universities  to  encourage 
outstanding  students  to  pursue  graduate 
degrees  in  areas  of  the  food  and 
agricultural  sciences  for  which  there  are 
national  needs  for  the  development  of 
scientific  expertise. 


10.211  Higher  Education 
Strengthening  Grants  (HESG).  CSRS- 
HESG  provides  grants  to  strengthen 
institutional  capacities  to  respond  to 
State,  regional,  national,  or  international 
educational  needs  in  the  food  and 
agricultural  sciences. 

10.212  Small  Business  Innovative 
Research  (SBIR).  CRSR-SBIR  provides 
grants  for  research  to  stimulate 
technological  innovation  in  the  private 
sector,  strengthen  the  role  of  small 
business  in  meeting  Federal  research 
and  development  needs,  increase 
private  sector  commercialization  of 
innovations  derived  from  USDA 
supported  research  and  development 
efforts,  and  foster  and  encourage 
minority  and  disadvantaged 
participation  in  technological 
innovation. 

10.213  Competitive  Research  Grants 
Program  for  Forest  and  Rangeland 
Renewable  Resources  (CRGPFRRR). 
CSRS-CRGPFRRR  provides  competitive 
research  grants  to  further  research 
activities  related  to  the  protection, 
management,  and  utilization  of  forest 
and  rangeland  renewable  resources. 

Foreign  Agricultural  Service 

10. 601    Targeted  Export  Assistance 
Program  (TEA).  The  FAS-TEA  program 
is  carried  out  pursuant  to  section  1124  of 
the  Food  Security  Act  of  1985.  Under 
TEA,  the  Secretary  of  Agriculture  is 
required  to  use  $110  million  in 
Commodity  Credit  Corporation  (CCC) 
funds  or  commodities  in  each  of  the 
fiscal  years  1986  to  1988  to  counter  or 
offset  the  adverse  effect  on  the  export  of 
a  U.S.  Agricultural  commodity,  or  the 
product  thereof,  of  a  subsidy,  an  import 
quota,  or  other  unfair  foreign  trade 
practice.  In  fiscal  years  1989  and  1990, 
the  minimum  amount  of  funds  or 
commodities  required  to  be  used  will 
increase  to  not  less  than  $325  million. 
Targeted  export  assistance  is  being 
provided  through  program  agreements 
with  norprofit  U.S.  agricultural  trade 
associations  or  with  private  U.S.  firms. 
Program  agreements  provide  for  partial 
reimbursement  of  eligible  promotional 
expenses  identified  in  FAS-approved 
activity  plans  which  describe  the 
activities  and  budgets  to  be  conducted 
in  foreign  markets. 

Office  of  Advocacy  and  Enterprise 

10.140    Minority  Research  and 
Teaching  (MRT).  The  OAE-MRT 
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program  makes  grants  in  full  or  in     ! 
partial  support  of  special  projects 
related  to  agriculture  that  are 
undertaken  by  educational  institutions, 
such  as  the  1890  Land  Grant  Institutions 
for  purposes  of  enhancing  curriculum, 
developing  faculty,  and  recruiting  and 
retaining  students  in  agricultural 
programs. 

Office  of  Intematioaal  Cooperation  and 
Development 

10.960  Technical  Agricultural 
Assistance  (TAA).  The  OICD-TAA 
program,  pursuant  to  the  terms  of 
reimbursable  agreements  with  the 
Agency  for  International  Development, 
funds  cooperative  agreements,  grants, 
and  cost  reimbursable  agreements  to 
increase  the  capabilities  of  U.S. 
educational  institutions  and  non-proHt 
agencies  in  agricultural  research, 
teaching,  and  extension  and  to  identify 
and  apply  the  most  appropriate 
solutions  to  international  agricultural 
problems. 

10.961  Technical  Agricultural 
Research/Collaborative  (TAR/C).  The 
OICD-TAR/C  program  funds 
cooperative  agreements,  grants,  and  cost 
reimbursable  agreements  to  carry  out 
the  administration  and  coordination  of 
assigned  Departmental  programs  in 
international  research  and  scientific  and 
technical  cooperation  with  other 
government  agencies,  land  grant 
universities,  international  organizations, 
international  agricultural  research 
centers,  and  other  institutions.         1 

10.962  International  Training/  I 
Foreign  (TT/F).  The  OICD-IT/F  program, 
pursuant  to  the  terms  of  reimbursable 
agreements  with  the  Agency  for 
International  Development  (AID),  funds 
cooperative  agreements,  grants,  and  cost 
reimbursable  agreements  to  provide 
training  opportunities  in  food,         i 
agricultural  and  related  research, 
teaching,  and  extension  to 
representatives  of  AID  designated 
countries. 

Additionally,  the  list  of  programs  and 
activities  included  is  supplemented  by 
adding  the  following  two  programs: 

Animal  and  Plant  Health  Inspection 
Service  ' 

10.028    Animal  Damage  Control 
(ADC).  The  APHIS-ADC  program'^ 
primary  purpose  is  to  minimize  or  i 
prevent  (1)  damage  to  domestic 
liverstock,  agriculture,  horticulture. 
forestry,  and  rangelands  from  predator 
and  other  animals  injurious  to 
agriculture,  and  (2)  to  protect  stock  and 
other  domestic  ainimals  through  the 
suppression  of  rabies  and  tularemia  in 
predatory  or  other  wild  animals. 


To  accomplish  these  objectives. 
APHIS-ADC  conducts  research  to 
investigate  the  nature  and  scope  of 
vertebrate  behavior  patterns  for  use  in 
development  of  new  or  improved 
methods  to  control  predator  and  other 
animals  injurious  to  agriculture.  The 
new  or  improved  methods  developed 
are  applied  by  APHIS  in  cooperation 
with  State  and  local  governments,  and 
other  Federal  agencies  to  control 
predator  and  other  animals  injurious  to 
agriculture.  Techniques  such  as  trapping 
and  removal,  mechanical  scaring, 
chemical  repelling,  and  fencing  are 
employed. 

Fanners  Home  Administration 

10.434    Nonprofit  National 
Corporation  Loan  and  Grant  (NNCLG). 
The  FmHA-NNCLG  program  provides 
guaranteed  loans  and  grants  to  nonprofit 
corporations  that  will  in  turn  provide 
financial  and  technical  assistance  to 
rural  businesses  to  improve  business, 
industry,  and  employment  opportunities 
in  rural  areas. 

Dated:  November  30. 1987. 
Ernest  H.  Matthias, 

Special  Assistant  to  the  Assistant  Secretary 
for  Administration. 
(KR  Doc.  87-27906  Filed  12-3-87;  8:45  ami 

BIUJNG  CODE  3410-34-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(Docket  No.  39-87] 

Foreign-Trade  Zone  82,  Mobile,  AL; 
Application  for  Subzone,  Degussa 
Mettilonlne  Plant.  Mobile  County 

An  application  has  been  submitted.to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Mobile.  Alabama, 
grantee  of  FTZ  82.  requesting  special- 
purpose  subzone  status  for  the 
methionine  manufacturing  facility  of 
Degussa  Corporation,  a  subsidiary  of 
Degussa  AG  of  West  Germany,  located 
in  Mobile  County,  Alabama,  adjacent  to 
the  Mobile  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  November  23, 1987. 

The  plant  (193  acres)  is  located  on 
Highway  24.  south  of  Hamilton  Blvd..  in 
Mobile  County,  some  2  miles  southeast 
of  Theodore,  and  10  miles  south  of 
Mobile.  The  facility  employs  500  persons 
and  is  used  to  produce  methionine, 
aerosil.  cyanuric  chloride,  hydrocyanic 
acid,  and  ammonium  sulfate,  but  zone 


procedures  are  being  requested  at  this 
time  only  for  the  production  of 
methionine,  and  amino  acid  used  as  an 
agricultural  feed  supplement.  The 
primary  ingredient  is 
methylmercaptopropionaldehyde(MMP) 

which  is  sourced  abroad. 

Zone  procedures  would  exempt 
Degussa  from  Customs  duty  payments 
on  its  reexports.  On  its  domestic  sales, 
the  company  would  be  able  to  pay 
duties  at  the  rate  available  to  importers 
of  methionine.  The  duty  rate  for 
methionine  is  4.4  percent  whereas  the 
rate  for  MMP  is  6.0  percent.  The 
applicant  indicates  that  the  zone  savings 
would  help  improve  the  company's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  David  Willette, 
District  Director.  U.S.  Customs  Service. 
South  Central  Region.  P.O.  Box  2748, 
Mobile.  AL  36652;  and  Colonel  C.  Hilton 
Dunn.  Jr.,  District  Engineer,  U.S.  Army 
Engineer  District  Mobile,  P.O.  Box  2288. 
Mobile.  AL  36628. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  22. 
1988. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
District  Director.  U.S.  Customs  Service, 

250  N.  Water  Street,  Mobile,  AL  36652 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce.  Room  1529, 

14th  and  Pennsylvania  NW.. 

Washington.  DC  20230. 

Dated:  November  30. 1987 
.    |ohn ).  Da  Ponte,  Jr., 
Executive  Secretary. 
[FR  Doc.  87-27886  Filed  12-3-87;  8:45  am] 

BILLING  CODE  3S10-O&-M 


IDocket  No.  31-87] 

Foreign-Trade  Zone  72,  Indianapolis, 
IN;  Application  for  Subzone  at  Subaru- 
Isuzu  Auto/Truck  Plant  In  Tippecanoe 
County,  IN;  Correction 

On  November  20, 1987.  notice  was 
given  concerning  a  proposal  for  a 
special-purpose  subzone  for  the 
automobile/light  truck  manufacturing 
plant  of  Subaru-Isuzu  Automotive.  Inc., 


in  Tippecanoe  County,  Indiana  (52  FR 
44620. 11/20/87). 

In  referring  to  the  member  of  the 
examiners  committee  designated  from 
the  U.S.  Customs  Service,  the  notice  is 
amended  to  show  a  new  committee 
member  from  Customs.  The  new 
member  is:  John  F.  Nelson,  District 
Director,  U.S.  Customs  Service,  North 
Central  Region,  6th  Floor,  Plaza  Nine 
Building.  55  Erieview  Plaza.  Cleveland, 
Ohio  44114. 

Dated:  December  1, 1987. 
Dennis  Puccinelli, 
Acting  Executive  Secretory. 
|FR  Doc.  87-27885  Filed  12-3-87;  8:45  am) 
B(UINC  CODE  3St(M»-«l 
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(Order  No.  367] 


Resolution  and  Order  Approving 
Application  of  County  of  Onondaga, 
NY,  for  Subzone  for  Chrysler  Corp. 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  County  of  Onondaga.  New  York,  grantee 
of  Foreign-Trade  Zone  90.  filed  with  the 
Foreign-Trade  Zones  Board  (the  Board)  on 
May  2, 1986.  requesting  special-purpose 
subzone  status  for  the  fransmission/fransaxle 
manufacturing  plant  of  Chrysler  Corporation 
m  Onondaga  County.  New  York,  adjacent  to 
the  Syracuse  Customs  port  of  entry,  the 
Board,  finding  that  the  requirements  of  the 
Foreign-Trade  Zones  Act.  as  amended,  and 
the  Board's  regulations  are  satisfied,  and  that 
the  proposal  is  in  the  public  interest, 
approves  the  application. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  lo  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  To  Establish  a 
Foreign-Trade  Subzone  in  Onondaea 
County,  NY 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934.  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes",  as 
amended  (19  U.S.C.  81a-aiu)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 


grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdication  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  County  of  Onondaga, 
New  York,  grantee  of  Foreign-Trade 
Zone  No.  90.  has  made  application  (filed 
May  2, 1986.  Docket  15-86.  51  FR  17506) 
in  due  and  proper  form  to  the  Board  for 
authority  to  establish  a  special-purpose 
subzone  at  the  automobile  transmission 
plant  of  Chrysler  Corporation  in 
Onondaga  County,  New  York,  adjacent 
to  the  Syracuse  Customs  port  of  entry; 
Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied; 

Now,  therefore,  in  accordance  with 
the  application  filed  May  2, 1986,  the 
Board  hereby  authorizes  the 
establishment  of  a  subzone  at  Chrysler's 
plant  in  Onondaga  County,  designated 
on  the  records  of  the  Board  as  Foreign- 
Trade  Subzone  No.  90B  at  the  location 
mentioned  above  and  more  particularly 
described  on  the  maps  and  drawings 
accompanying  the  application,  said 
grant  of  authority  being  subject  to  the 
provisions  and  restrictions  of  the  Act 
and  the  Regulations  issued  thereunder, 
to  the  same  extent  as  though  the  same 
were  fully  set  forth  herein,  and  also  to 
the  following  express  conditions  and 
limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal,  Slate, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  District 
Army  Engineer  with  the  grantee 
regarding  compliance  with  their 


respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington,  DC  this 
24th  day  of  November,  1987,  pursuant  to 
Order  of  the  Board. 

Foreign-Trade  Zones  Board. 
Gilbert  B.  Kaplan, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administrotion.  Chairman.  Committee 
of  Alternates. 

Attest: 
|oho  ).  Da  Ponle,  Jr., 

Executive  Secretary. 

(FR  Doc.  87-27887  Filed  12-3-87;  8:45  am) 

BtLUNG  CODE  3S10-O6-M 


National  Oceanic  and  Atniospheric 
Administration 

Coastal  Zone  Management,  Federal 
Consistency  Appeal  by  Auid  Brass 
Hunting  Club  from  an  Objection  by  the 
South  Carolina  Coastal  Council 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  appeal. 


On  September  14. 1987,  the 
Department  of  Commerce  received  a 
letter  from  Auld  Brass  Hunting  Club 
(Appellant)  filing  a  Notice  of  Appeal 
under  section  307(c)(3)(A)  of  the  Coastal 
Zone  Management  Act  of  1972, 16  U.S.C. 
1456(c)(3)(A).  and  the  Department  of 
Commerce's  implementing  regulations, 
15  CFR  Part  930,  Subpart  H  (1987).  The 
appeal  is  taken  from  an  objection  by  the 
South  Carolina  Coastal  Council  to 
Appellant's  after-the-fact  consistency 
certification  for  U.S.  Army  Corps  of 
Engineers  Permit  Application  No.  87-3S- 
184-C  under  section  10  of  the  River  and 
Harbor  Act  of  1899  and  section  404  of 
the  Federal  Water  Pollution  Control  Act. 
for  enlargement  of  a  drainage  ditch  and 
placement  of  the  material  excavated  in 
wetlands  along  the  Combahee  River  in 
Beaufort  County,  South  Carolina.  If 
Appellant  perfects  the  appeal  by  stating 
the  specific  grounds  for  it  and  filing  the 
supporting  statement,  data  and 
information  required  by  the 
Department's  implementing  regulations, 
public  comments  will  be  solicited  by  a 
notice  in  the  Federal  Register  and  a 
local  newspaper. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 

Cynthia  Mackey,  Office  of  the  Assistant 
Genera]  Counsel  for  Ocean  Services, 
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National  Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce.  1825  Connecticut  Avenue. 
NW..  Suite  603,  Washington,  DC  20235 
(202)  673-^5200. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance] 

Date:  Novemtier  27, 1987. 
Daniel  W.  MoGovem, 
General  Counsel. 
[FR  Doc.  87-27813  Filed  12-3-87:  8:45  am) 

aiUJNGCOOE  3S1(HW-M 


Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Westvaco 
Developnwnt  Corp.  From  an  Objection 
by  ttw  South  Carolina  Coastal  Council 

AOENCV:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACnOM;  Notice  of  appeal. 

On  October  22, 1987.  the  Department 
of  Commerce  (Department)  received  a 
letter  from  J.  Reed  Atkinson,  on  behalf 
of  a  Westvaco  Development 
Corporation  (Appellant),  filing  a  Notice 
of  Appeal  under  section  307(c)(3)(A)  of 
the  Coastal  Zone  Management  Act  of 
1972, 16  U.S.C  1456(c)(3)(A).  and  the 
Department's  implementation 
regulations,  15  CFR  Part  930.  Subpart  H 
(1987).  The  appeal  is  taken  from  an 
objection  by  the  South  Carolina  Coastal 
Council  (State)  to  the  Appelant's 
consistency  certification  for  U.S.  Army 
Corps  of  Engineers  Permit  Application 
No.  SAC-26-87-548B.  under  section  404 
of  the  Clean  Water  Act.  33  U.S.C.  1344. 
for  placing  fill  material  into  a  wetland 
for  residential  development  is  Berkeley 
County,  South  Carolina. 

If  the  Appellant  perfects  the  appeal  by 
filing  the  supporting  data  and 
information  required  by  the  ' 

Department's  implementing  regulations, 
public  comments  will  be  solicited  by  a 
notice  in  the  Federal  Register  and  a 
local  newspaper. 

FOR  AOOmONAL  INFORMATION  CONTACT: 
Cynthia  L  Mackey,  Attorney-Adviser. 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services.  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue  NW..  Suite  603, 
Washington,  DC  20235.  (202)  673-5200. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

Date:  November  27. 1987. 
Daniel  W.  McGovern, 
General  Counsel. 
IFR  Doc  87-27W9  Filed  12-3-87:  8:45  am 

BtLUNG  CODE  M1»-«MI 


Permits;  Foreign  Fishing 

This  document  publishes  for  public 
review  a  summary  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  vessels  to 
fish  in  the  exclusive  economic  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act.  16  U.S.C.  1801  et  seq.] 
Send  comments  on  applications  to: 
Fees  and  Permits  Branch  (F/TS21). 
National  Marine  Fisheries  Service, 
Department  of  Commerce,  Wnshington. 
DC  20235 

or,  send  comments  to  the  Fishery 
Management  Council(s)  which  review 
the  application(8),  as  specified  below: 
Dou^as  G.  Marshall  Executive  Director, 
New  England  Fishery  Management     ' 
Council.  5  Broadway  (Route  1). 
Saugus.  MA  01906,  617/231-0422 
lohn  C.  Bryson.  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council. 
Federal  Building  Room  2115.  320  South 
New  Street  Dover.  DE 19901.  302/674- 
2331 
Robert  K.  Mahood,  Executive  Director. 
South  Atlantic  Fishery  Management 
Council.  Southpark  Building,  Suite  306, 
1  Southpark  Circle.  Charleston,  SC 
29407,  803/571-4366 
Omar  Munoz-Roure,  Executive  Director, 
Caribbean  Fishery  Management 
Council.  Banco  De  Ponce  Building. 
Suite  108.  Hato  Rey.  PR  00918,  809/ 
753-4926 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management' 
Council  Lincoln  Center,  Suite  881. 
5401  West  Kennedy  Blvd..  Tampa.  FL 
33609,  813/228-2815 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Building.  Suite  420,  2000  SW. 
First  Avenue,  Portland.  OR  97201,  503/ 
221-6352 
Jim  H.  Branson,  Executive  Director, 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136,  Anchorage, 
AK  99510,  907/274-4563 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street,  Room 
1405,  Honolulu,  HI  98813,  808/523- 
1368 

For  further  information  contact  John 
D.  Kelly  or  Shirley  Whitted  (Fees  and 
Permits  Branch,  202-673-5319). 

The  Magnuson  Act  requries  the 
Secretary  of  State  to  publish  a  notice  of 
receipt  of  all  applications  for  such 
permits  sunmiarizing  the  contents  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service, 
under  the  authority  granted  in  a 
memorandum  of  understanding  with  the 
Department  of  State  effective  November 


29, 1983,  issues  the  notice  on  behalf  of 
the  Secretary  of  State. 

Individual  vessel  applications  for 
fishing  in  1988  have  been  received  from 
the  Governments  shown  below. 

Dated:  December  2. 1987. 
Carmen ).  Blondln. 

Special  Associate  for  Trade.  National  Marine 
Fisheries  Service.  NOAA. 

Fishery  codes  and  designation  of 
Regional  Fishery  Management  Councils 
which  review  applications  for  individual 
fisheries  are  as  follows: 

Code  Fishery  and  Regional  Fishery 
Management  Councils 

ABS    Atlantic  Billfishes  and  Sharks 

New  England,  Mid  Atlantic,  South  Atlantic. 
Gulf  of  Mexico,  Caribbean 
BSA    Bering  Sea  and  Aleutian  Islands 
Groundfish 

North  Pacific 
GOA    Gulf  of  Alaska 

North  Pacific 
NWA    Northwest  Atlantic  Ocean 

New  England,  Mid-Atlantic 
SNA    Snails  (Bering  Sea) 

North  Pacific 
woe    Pacific  Groundfish  (Washington, 
Oregon  and  California) 

Pacific 
PBS    Pacific  Billfishes  and  Sharks 

Western  Pacific 

Activity  codes  which  specify 
categories  of  fishing  operations  applied 
for  are  as  follows: 

Activity  Code  and  Fishing  Operations 
1— Catching,  processing  and  other  support 
2_Processing  and  other  support  only 
3 — Other  support  only 
•_Vessel(s)  in  support  of  U.S.  vessels  joint 
Venture) 

•• Cargo  transport  vessels  with  fish  finding 

equipment  on  board  will  receive  an 
activity  code  2  to  enable  them  to  perform 
both  scouting  as  well  as  support 
activities. 

Joint  Venture 

The  Governments  of  the  People's 
Republic  of  China  (China).  Icelands, 
Japan,  the  Republic  of  Korea  (Korea), 
the  Polish  People's  Republic  (Poland), 
and  the  Union  of  the  Soviet  Socialist 
Republics  (U.S.S.R.),  have  submitted 
permit  applications  to  engage  in  joint 
venture  activities  during  1988.  Foreign 
vessels  will  receive  transshipments  of 
U.S.  harvested  fish  and  appropriate  by- 
catch  species.  The  fisheries  for  which 
they  have  applied  are  BSA,  GOA,  NWA. 
and  woe.  Foreign  vessels  will  receive 
transshipments  of  U.S.  harvested  fish 
and  appropriate  by-catch  species.  A  list 
of  the  vessels  will  be  published  at  a 
later  date.  The  following  tables 
summarize  their  requests: 
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Species 
[In  metric  tons] 


Country 


Bering  Sea  and  Aleutian  Islands  Fisheries- 

Ctiina  • 

Iceland  * 

Japan  ^ 

Korea  * 

Poland  • '    ' 

U.S.S.R.' 

Gulf  of  Alaska: 

China  " 

Iceland  * 

Korea  * 


Pollock 


Pacific  cod 


50.000 

0 

812.500 

471,260 

45,000 

18,000 

5.000 

0 

18,533 


5.000 
30,000 

n 

26.684 

0 

60,000 

1,000 

10,000 

1,632 


Atka 
mackerel 


3,000 
0 

(*) 

32.286 

0 

15,000 

0 

0 
741 


Yellowfin 
sole 


20,000 
0 

n 

81,906 

0 

90,000 

0 
0 

0 


Other 
flounders 


3.000 
0 

8,968 

0 

45,000 

0 

0 
592 


Misc 


0 
0 

(«) 

6,370 

0 


0 

0 
1,028 


'  Chinese  parti^rs  are:  Alaska  WorW  Trade  Corp.,  Anchorage,  AK;  China  Pacrtic  Ventures,  Inc.,  Seattle,  WA 

*  Kris  Poulsen  &  Associates,  Seattle.  WA 

Seaf^^l!i^c%^l^skTp«Hfi^iM'®'r^i^n^2«^?P^P  ^i  ?^T®*-  "^-  P'O'^h  International,  Inc.;  Westward  Trawlers.  Inc.;  Peter  Pan 
r?™,^Jiot'AirAi  ?^!i?  Ltd.;  Golden  Age  Fishenes;  and  Trawl  Resources.  Inc..  Partners  in  other  locations:  Kodiak  &  Western  Trawlers 
Group  Kodiak.  AK,  Alyeska  Ocean,  Inc.,  Anacortes,  WA.;  and  Alaska  Contact,  Ltd..  Anchorage,  AK  wesiern    rawiers 

*  Other  Groundfish  total — 67,500. 

inc  •  pS  aC^i^"  f^frti  ^t^^'^^  K®"*"'®.  '''shenes,  Ltd.;  Alaska  Surimi  Products.  Inc.;  Dona  JV  Fisheries  Co.;  Arctk:  Venture  Fisher^s, 

*  Polish  partners  in  Seattle.  WA:  Profish  International.  Inc.  and  Alaska  Pacific  International.  Ltd.;  and  m  Coos  Bay,  OR.  Quest  Export  Trading 


Co. 


U.S.S.R.:  Marine  Resources  Co.  International,  Seattle.  WA. 


The  Washington,  Oregon  and  Califor- 
nia Trawl  Fisheries  (WOC)  Pacific 
Hake  Request 


Country 

Pacific 
Whiting 

Ottief 
Rockfisti 

Ottier 
Ground- 
fish 

Korea 

5.300 
51,000 

100 
0 

«550 
0 

Poland 

*  Partner  undetermined. 

NORTHWEST  Atlantic  Ocean  Fisheries 


Country 

Illex 

Loligo 

Mackerel 

Japan  » 

3.000 
3.800 

3,000 
0 

0 

Poland  '• 
(amendment) 

'Japanese  partners:  Lund's  Fisheries,  Inc.,  Cape 
May,  NJ;  Pt.  Judith  Fisherman's  Association,  Inc 
Narragansett.  Rl. 

'"Polish  partner:  Scan  Ocean,  Inc.,  Gloucester, 
MA. 

[FR  Doc.  87-28029  Filed  12-3-87;  8:45  am] 

BILUNG  CODE  3S10-22-M 


COPYRIGHT  ROYALTY  TRIBUNAL 
(Docket  No.  88-1-86JD] 

1986  Jukebox  Royalty  Distribution 
Proceeding 

agency:  Copyright  Royalty  Tribunal. 
ACTION:  Notice  of  controversy;  notice  of 
commencement  of  proceedings. 

SUMMARY:  Notice  is  given  that  a 
controversy  exists  regarding  the 


distribution  of  the  copyright  royalties 
from  the  1986  jukebox  royalty  fund. 
Accordingly,  the  Tribunal  commences 
the  1986  jukebox  distribution 
proceeding. 

date:  The  effective  date  of  the 
controversy  is  December  7. 1987. 

FOR  FURTHER  INFORMATION  CONTACT. 

Robert  Gassier,  General  Counsel; 
Copyright  Royalty  Tribunal;  1111  20th 
Street.  NW..  Suite  450;  Washington.  DC 
20036  (202)  653-5175. 

SUPPLEMENTARY  INFORMATION:  Section 
301.72(b)  of  the  Tribunal's  rules  requires 
that  after  October  1  of  each  year,  the 
Tribunal  shall  ascertain  whether  a 
controversy  exists  with  regard  to  the 
distribution  of  jukebox  royalties  to  the 
copyright  owner-claimants  and  to 
publish  notice  of  its  findings  in  the 
Federal  Register.  The  Tribunal  has  been 
informed  that  the  American  Society  of 
Composers.  Authors  and  Publishers, 
Broadcast  Music.  Inc.  and  SESAC.  Inc.. 
collectively,  as  a  settled  group  of 
claimants,  claim  100%  of  the  1986 
jukebox  royalty  fund,  and  that 
Asociacion  de  Compositores  y  Editores 
de  Musica  Latinoamericana  claims  8%  of 
the  jukebox  royalty  fund.  Accordingly, 
the  Tribunal  has  determined  that  a 
controversy  exists,  and  notice  is  hereby 
given  that  the  1986  jukebox  royalty 
distribution  proceeding  is  commenced, 
effective  December  7. 1987.  The 
structure  of  the  1986  proceeding  will  be 


announced  in  an  order  to  the  claimants 

at  a  later  date. 

).C.  Argetsinger. 

Chairman. 

November  30, 1986. 

|FR  Doc.  87-27910  Filed  12-3-87;  8:45  am) 

ntXING  CODE  141C-0>-M 

DEPARTIMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

The  Department  of  Defense  has 
submitted  to  OMB  for  review/approval 
the  following  existing  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
Submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 
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Extension  of  Expiration  Date 

Annual  Report  on  Uniform  Commutation 
Fund 


Some  institutions  of  higher  education 
which  host  ROTC  units  elect  to  receive 
commutation  instead  of  uniforms  for 
their  ROTC  programs.  The  institutions 
purchase  the  uniforms  for  the  ROTC 
students,  and  are  reimbursed  by  the 
Services  for  uniforms  and  associated 
custodial  costs.  The  annual  report  on  the 
fund  is  an  accounting  of  monies  spent 
and  a  computation  of  excess  funds  for 
refund  to  the  sponsoring  Services. 

Participating  Institutions  of  Higher 
Education:  135  respondents:  155  burden 
hours. 

OMB  Desk  Officer:  Mr.  Edward 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 

information  collection  should  be  sent  to 

Mr.  Edward  Springer  at  Office  of 

Management  and  Budget,  Desk  Officer. 

Room  3235,  New  Executive  Office. 

Washington.  DC  20503. 
DOD  Clearance  Officer:  Mrs.  Pearl 

Rascoe-Harrison. 
A  copy  of  the  information  collection 

proposal  may  be  obtained  from  Mrs. 

Pearl  Rascoe-Harrison  at  WHS/DIOR. 

1215  Jefferson  Davis  Highway,  Suite 

1204,  Arlington.  Virginia  22202-4302. 

telephone  202/746-0933. 

Linda  Bynom, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

December  1. 1987. 

|FR  Doa  87-27854  Filed  12-3-87;  8:45  am] 

WUJNG  CODE  3aiO-01-M 


maintain  technological  superiority  over 

potential  adversaries. 

Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

November  30, 1987. 

[FR  Doc.  87-27855  Filed  12-3-87:  8:45  amj 

BILUNG  CODE  MIO-OI-M 


Renewal  of  the  DoD-University  Forum 

summary:  Under  the  provisions  of  Pub. 
L.  92-453.  Federal  Advisory  Committee 
Act.  notice  is  hereby  given  that  the  DoD- 
University  Forum  has  been  determined 
to  be  in  the  public  interest  and  has  been 
renewed.  , 

The  DoD-University  Fonmi  is     I 
constituted  to  provide  advice  and 
guidance  to  the  Department  of  Defense 
on  issues  affecting  the  relationship 
between  DoD  and  the  university 
community.  The  Forum  plays  a  unique 
and  invaluable  role  in  such  matters  as, 
ensuring  the  availability  of  technical 
manpower  required  to  support  DoD 
technology  needs,  and  the  development 
of  policies  which  foster  the  involvement 
of  research  universities  in  the  generation 
of  the  knowledge  based  required  to 


Department  of  ttie  Navy 

Chief  of  Naval  Operations,  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
die  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Mine  Warfare  Capabilities  Task  Force 
will  meet  January  13-14. 1988  from  9 
a.m.  to  5  p.m.  each  day.  at  4401  Ford 
Avenue.  Alexandria.  Virginia.  All 
sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
review  current  and  projected  U.S.  and 
Allied  Mine  Warfare  capabilities  and 
potential  U.S.  vubierabilities  in  the 
broad  context  of  maritime  operations 
and  related  intelligence.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is,  in  fact,  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  AnnLynn  Cline, 
Special  Assistant  to  the  CNO  Executive 
Panel  Advisory  Committee,  4401  Ford 
Avenue.  Room  601.  Alexandria,  Virginia 
22302-0268.  Phone  (703)  756-1205. 

Date:  November  30. 1987. 
lane  M.  Virga. 

Lieutenant  jAGC.  U.S.  Naval  Reserve.       ; 
Federal  Register  Liaison  Officer 
[FR  Doc.  87-27821  Filed  12-3-^7;  8:45  amj 

BILLING  CODE  SSW-AE-M 


a.m.  to  5  p.m.  each  day,  at  Panama  City. 
Florida.  All  sessions  will  be  closed  to 
the  public. 

The  purpose  of  this  meeting  is  to 
review  current  and  projected  U.S.  and 
Allied  Mine  Warfare  capabilities  and 
potential  U.S.  vulnerabilities  in  the 
broad  context  of  maritime  operations 
and  related  intelligence.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is.  in  fact,  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
tide  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  AnnLynn  Cline, 
Special  Assistant  to  tiie  CNO  Executive 
Panel  Advisory  Committee.  4401  Ford 
Avenue.  Room  601.  Alexandria.  Virginia 
22302-0268.  Phone  (703)  756-1205, 

Date:  November  30, 1987. 
fane  M .  Viiga. 

Lieutenant,  JAGC  U.S.  Naval  Reserve, 
Federal  Register  Liaison  Officer. 
jFR  Doc.  87-27820  Filed  12-3-87;  8:45  am] 
BILUNG  CODE  MIV-AC-II 
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Chief  of  Naval  Operations,  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Mine  Warfare  Capabilities  Task  Force 
will  meet  lanuary  28-29, 19«8  from  9 


Chief  of  Naval  Opeiations,  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Training  Organization  and  Management 
Task  Force  will  meet  February  11-12, 
1988  from  9  ajn.  to  5  pjn.  each  day,  at 
4401  Ford  Avenue,  Alexandria,  Virginia. 
All  sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  will 
include  an  examination  of  Navy  training 
to  assess  how  best  to  organize  and 
manage  training  to  accommodate  future 
requirements,  and  related  intelligence. 
These  matters  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is.  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  title  5, 
United  States  Code. 


For  further  information  concerning 
this  meeting,  contact  Ann  Lynn  Cline. 
Special  Assistant  to  the  CNO  Executive 
Panel  Advisory  Committee.  4401  Ford 
Avenue,  Room  601,  Alexandria,  Virginia 
22302-0268.  Phone  (703)  756-1205, 

Date:  November  30, 1987. 
)ane  M.  Virga. 

Lieutenant.  JAGC,  U.S.  Naval  Reserve, 

Federal  Register  Liaison  Officer. 

(FR  Doc.  87-27823  Filed  12-3-87;  8:45  am] 

BILUNG  CODE  3810-AE-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP87-492-000] 

Algonquin  Gas  Transmission  Co.; 
Intent  To  Prepare  an  Environmental 
Assessment  for  Algonquin's  Marathon 
Pipeline  Project  and  Request  for 
Comments  on  Environmental  Issues 

November  30, 1987. 

Proposed  Action 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC)  will  prepare  an 
environmental  assessment  (EA)  on  the 
facilities  proposed  in  the  above- 
referenced  docket.  Algonquin  Gas 
Transmission  Company  (Algonquin)  is 
seeking  a  certificate  of  public 
convenience  and  necessity  under 
section  7  of  the  Natural  Gas  Act  to 
construct  8  miles  of  12-inch-dianieler 
pipeline  in  Norfolk  and  Middlesex 
Counties,  Massachusetts.  This  pipeline 
would  cross  the  towns  of  Medway. 
HoUiston,  and  Hopkinton  adjacent  to  a 
Boston  Edison  Company  electric 
transmission  right-of-way  for  about  6.6 
miles  of  its  length  north  of  Milford 
Street.  Maps  A-1,  A-2,  and  A-3  show 
the  location  of  the  proposed  pipeline 
facilities.'  The  remainder  of  the 
pipeline,  1.4  miles,  would  not  follow  an 
existing  utility  corridor.  Algonquin 
would  construct  a  new  meter  station  at 
the  north  end  of  the  pipeline  on  property 
owned  by  Commonwealth  Gas 
Company  (Commonwealth)  in  the 
vicinity  of  Commonwealth's 
nonjurisdictional  liquefied  natural  gas 
(LNG)  facility  in  Hopkinton. 
Commonwealth  would  construct 
approximately  1,600  feet  of  6-  and  12- 
inch-diameter  non-jurisdictional  pipeline 
and  regulating  facilities  on  its  property 
in  order  to  interconnect  Algonquin's 


'  Maps  A-1.  \-2.  and  A-3  ar»f  not  prinlnd  in  the 
Federal  Register,  but  are  uvdilable  from  the  FKRCs 
Divisiun  of  Program  Managemonl.  Publir  Reference 
Se<-tJon.  telephone  (202)  .15" -81 18. 


facilities  with  Commonwealth's 
distribution  system  near  the  LNG 
facility.  Algonquin  also  proposes  to 
replace  0.4  mile  of  existing  3-inch- 
diameter  pipeline  with  lO-inch-diameter 
pipeline  in  the  town  of  Medway  and  to 
modify  other  existing  meter  stations  on 
its  system. 

Algonquin  would  use  the  8-miIe 
pipeline  to  provide  firm  transportation 
service  of  up  to  40,000  MMBtu  per  day  of 
gas  for  Commonwealth.  This  service 
would  have  a  primary  term  of  20  years 
and  is  proposed  to  commence  on 
November  1. 1988.  Commonwealth  has 
indicated  that  this  pipeline  would  allow 
if  to  transfer  gas  within  parts  of  its 
distribution  system  that  are  currently 
served  solely  by  either  Algonquin  or 
Tennessee  Gas  Pipeline  Company.  The 
new  facilities  would  also  make  it 
possible  for  Commonwealth  to  obtain 
for  its  firm  customers  the  benefits  of 
increased  competition  between  its  two 
interstate  pipeline  suppliers  and 
enhance  Commonwealth's  overall 
flexibility  in  managing  its  gas  supply. 
Algonquin's  proposed  replacement  of  0.4 
mile  of  pipeline  would  allow  it  to 
increase  deliveries  to  Commonwealth  at 
Milford,  Massachusetts  from  2,333  to 
3,933  MMBtu  per  day  of  gas. 

The  proposed  8  miles  of  12-inch- 
diameter  pipeline  would  require  a  50- 
foot-wide  construction  right-of-way  with 
30  feet  to  be  maintained  as  permanent 
right-of-way.  This  proposed  pipeline 
begins  on  the  north  side  of  Milford 
Street  following  the  existing  powerline 
and  would  continue  north  across 
Washington  Street,  Gorwin  Drive, 
Marshall  Street.  Hanlon  Road,  South 
Mill  Street,  Chestnut  Street.  Ash  Street, 
and  East  Main  Street  before  ending  on 
Commonwealth's  property  off  Wilson 
Street.  Approximately  50  acres  would  be 
disturbed  by  construction  activities  and 
about  29  acres  would  be  retained  as 
permanent  right-of-way. 

The  10-inch-diamefer  replacement 
pipeline  would  be  located  within 
Algonquin's  existing  30-foot-wide  right- 
of-way.  However,  construction  of  this 
pipeline  would  require  the  temporary 
use  of  an  additional  20-foot-wide 
easement  out.side  of  and  adjacent  to  the 
existing  pipeline  right-of-way.  This 
pipeline  easement  would  parallel  an 
unnamed,  unimproved  road  and  cross 
only  one  road.  Granite  Street. 
Construction  of  this  pipeline  would 
disturb  approximately  2.4  acres  and  no 
additional  permanent  right-of-way  is 
proposed. 

Enviromnental  Issues 

The  EA  will  address  the 
environmental  concerns  that  have  been 
identified  by  the  staff  and  by  individuals 


in  their  letters  to  the  FERC  and  at  a 
public  meeting  held  by  the 
Massachusetts  Energy  Facilities  Siting 
Council,  The  following  issues  have  been 
identified  to  date: 
Water  Resources 
— Impact  on  streams. 
—Effect  on  the  town  of  Hollislon's 
water  wells  and  private  wells. 
Pipeline  Safety 
— Safety  considerations. 
— Blasting. 

—Pipeline  abandonment  and  removal 
procedures. 
Cultural  Resources— Effeci  on  historic 

properties. 
Land  Use— Effect  on  the  Charles  Bird 
Property,  a  hazardous  waste  site, 
and  Town  of  Holliston  Landfill  site. 
Vegetation 
— Impact  on  wetlands. 
— Removal  and  disposal  of  trees. 
Land  Use 
— Eminent  domain. 
— Impact  on  homes  and  future 

development. 
— Impact  on  septic  systems. 
— Use  of  Boston  Edison  Company 
electric  transmission  right-of-way. 
Aesthetics— Effect  of  appearance  of 

right-of-way. 
Soils — Restoration  of  the  right-of-way 
including  removal  of  surface  rock. 
Alternatives,  route  modifications,  and 
specific  mitigating  measures  will  also  be 
considered  in  the  staffs  analysis.  The 
EA  will  also  address  the  environmental 
impact  resulting  from  the  construction 
and  operation  of  Commonwealths 
nonjurisdictional  facilities  that  are 
related  to  Algonquin's  proposal. 

The  EA  will  be  based  on  the  staffs 
independent  analysis  of  the  proposal 
and,  together  with  the  comments 
received,  will  comprise  part  of  the 
record  to  be  considered  by  the 
Commission  in  this  proceeding.  The  E/\ 
will  be  sent  to  all  parties  in  this 
proceeding,  to  those  providing 
comments  in  response  to  this  notice,  to 
Federal  and  state  agencies,  to  interested 
members  of  the  public,  and  to  those 
individuals  that  provide  a  mailing 
address  at  the  Massachusetts  Energy 
Facilities  Siting  Council  public  meeting 
for  this  project. 

The  EA  may  be  offered  as  evidentiary 
material  if  an  evidentiary  hearing  is  held 
in  this  proceeding.  In  the  event  that  an 
evidentiary  hearing  is  held,  anyone  not 
previously  a  party  to  this  proceeding 
and  wishing  to  present  evidence  on 
environmental  or  other  matters  must 
first  file  with  the  Commission  a  motion 
to  intervene,  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procodure.  (Ifi  CFR  385.214). 
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Comment  Procedures 

Comments  from  Federal,  state,  and 
local  agencies  and  the  public  are 
requested  to  help  identify  significant 
issues  or  concerns  related  to  the 
proposed  action,  to  determine  the  scope 
of  the  issues  that  need  to  be  analyzed, 
and  to  identify  and  eliminate  from 
detailed  study  the  issues  which  are  not 
signiHcant.  All  comments  on  specific 
environmental  issues  should  contain 
supporting  documentation  or  rationale. 
Written  comments  should  be  submitted 
on  or  before  December  31. 1987. 
reference  Docket  No.  CP87-492-00a  and 
be  addressed  to  the  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  A  copy  of  the  comments 
should  also  be  sent  to  Mr.  Kenneth  Frye. 
Project  Manager.  Federal  Energy 
Regulatory  Commission.  Office  of 
Pipeline  and  Producer  Regulation, 
Environmental  Evaluation  Branch,  Room 
7112C,  825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  j 

Maps  showing  the  location  of  the 
proposed  pipeline  facilities  have  been 
provided  to  those  on  the  distribution  list. 
Algonquin  has  also  made  copies  of  its 
application  available  for  public 
inspection  at  the  following  locations: 

1.  Medway  Selectman's  Office.  Town 
Hall.  Medway,  MA  02053. 


2.  Medway  Public  Library,  Medway. 
MA  02053. 

3.  Holliston  Selectman's  Office.  Town 
Hall.  Holliston.  MA  01746. 

4.  Holliston  Public  Library.  Holliston. 
MA  01746. 

5.  Hopkinton  Selectman's  Office. 
Town  Hall,  Hopkinton,  MA  01748. 

6.  Hopkinton  Public  Library. 
Hopkinton,  MA  01748. 

Additional  information  on 
environmental  matters  concerning  the 
proposal  is  available  from  Mr.  Kenneth 
Frye.  telephone  (202)  357-9039. 
Lois  D.  Cashell, 
Acting  Secretary. 

(FR  Doc.  87-27875  Filed  12-3-87;  8:45  am] 
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[Docket  No.  CI88-55-000  et  al.] 

Ptiillips  Petroleum  Co.  et  al.; 
Applications  for  Certificates, 
Abandonments  of  Service  and 
Petitions  to  Amend  Certificates  ■ 

December  1. 1987. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 


'  This  notice  does  not  provide  for  consolidation 
for  heiiring  of  the  several  mailers  covered  herein. 


application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
December  15, 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  {18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestanls 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Acting  Secretary. 


Docket  No.  and  date  filed 


CI88-55-000.    A,    Oct.    26. 
1987. 


088-68-000  (Ct69-949) 

(079-438) 


Applicant 


Purchaser  and  location 


Price  per 
Mcf 


Phillips  Petroleum  Co..  990-G  Plaza  Office 
BIdg.,  Bartlesville.  Okla.  74004. 


(CI80-174). 


(CI80-451).     B,     Oct.     26. 

1987=" 
088-124-000     (CI66-625). 

B.  Nov.  2.  1987. 


CI88-127-000      (CI66-977). 
B.  Nov.  2.  1987. 


088-129-000   (CI62-1210). 
B.  Nov.  2.  1987. 


088-132-000   (068-1289). 
B.  Nov.  2. 1987. 


..do.. 


..do. 


-do.. 


..do.. 


Mesa  Operating  Limited  Partnerstiip,  P.O 
Box  2009.  Amarillo,  Texas  79189-2009. 


..do. 


..do. 


..do. 


Various  Purchasers,  East  Cameron  Block 
38  and  195.  South  Marsh  Island  Blocks 
234  and  235.  and  Eugene  Island  Block 
256,  Offshore  Louisiana. 

Sea  Robin  Pipeline  Company.  East  Cam- 
eron Block  195.  Offshore  Louisiana. 

Sea  Robin  Pipeline  Company,  South 
Marsh  Island  Block  234  and  235,  Off- 
shore Louisiana. 

Sea  Robin  Pipeline  Company.  East  Cam- 
eron Block  38.  Offshore  Louisiana. 

Sea  Robin  Pipeline  Company,  Eugene 
Island  Block  256.  Offshore  Louisiana. 

Northern  Natural  Gas  Company.  Division 
of  Enron  Corp.,  Streeter  GU  #1-15  Sec. 
15-T35S-R3W5,  Gooch  Field,  Stevens 
County,  Kansas. 

Northern  Natural  Gas  Company,  Division 
of  Enron  Corp.,  Albert  #1-15  Sec.  5- 
T28N-R21W.  N.E.  Lovedale  Field, 
Harper  County,  Oklahoma. 

Northern  Natural  Gas  Company,  Division 
of  Enron  Corp.,  Wilson  #2-44  EIrick 
#1-44  Sec.  44,  BIk.  43  H&TC  Survey, 
Hodges  Field,  Roberts  County,  Texas. 

Northern  Natural  Gas  Company,  Division 
of  Enron  Corp.,  Clancy  #1-15  Sec.  10 
&  15-6N-18ECM,  Gooch  Field.  Texas 
County,  Oklahoma. 


('). 


n- 


(♦). 


Pressure 
base 


(*)■ 


n. 


n- 
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Docket  No.  and  date  filed 


CI88-134-000      (G-19968). 
B,  Nov.  2.  1987. 


0188-135-000      (G-19968). 
B.  Nov.  2. 1987. 


CI88-1 36-000      (G-19967). 
B.  Nov.  2.  1987. 


088-83-000  (G-12702).  B. 
Nov.  2,  1987. 

088-128-000     (067-361). 
B,  Nov.  2.  1987. 


088-130-000      (G-12238). 
B.  Nov.  2.  1987. 


088-131-000     (CI68-625), 
B,  Nov.  2,  1987. 

CI88-1 33-000     (CI69-594), 
B.  Nov.  2.  1987. 


CI88-137-000  (CI80-71- 
000),  B,  Nov.  18,  1987. 

CI88-1 38-000  (080-57- 
000).  B.  Nov.  18.  1987. 

088-139-000  (080-32- 
000),  B,  Nov.  18,  1987. 


Applk:ant 


..do., 


..do.. 


Purchaser  and  kxation 


..do. 


..do., 


..do.. 


..do. 


do., 

do.. 


TXP  Operating  Co.,  P.O.  Box  1396.  Hous- 
ton, Texas  77251. 
do 


..do. 


Northern  Natural  Gas  Company,  Division 
of  Enron  Corp..  Frazier  #1-4  Sec.  5. 
BIk.  1,  C.I.F.  Sun/ey,  Bernstein  FiekJ. 
Hansford  Ck)unty.  Texas. 

Northern  Natural  Gas  Company.  Division 
of  Enron  Corp..  Frazier  #1-4  Sec.  4, 
BIk.  1,  C.I.F.  Survey,  Bernstein  Field. 
Hansford  County,  Texas. 

ttorthern  Natural  Gas  Company.  Division 
of  Enron  Corp..  Frazier  #1-3  Sec.  2  A 
3.  BIk.  1,  C.I.F.  Survey,  Bernstein  FieW, 
Hansford  County.  Texas. 

Natural  Gas  Pipeline  Company  of  Amer- 
ica. Talley  #1-16.  Sec.  16:  N  '/4  Block 
2,  l&GN  Ry.  Co.  Survey,  Quinduno 
Field,  Roberts  County,  Texas. 

Natural  Gas  Pipeline  Company  of  Amer- 
ica. Oil  Development  Company  #1-38 
All  of  Section  38.  BIk.  4-T,  T&NO  Ry. 
Co.  Sun/ey.  Upper  Morrow  Field,  Hans- 
ford County,  Texas. 

Natural  Gas  Pipeline  Company  of  Amer- 
ica, Cowan  #1  SE/4  Sec.  198,  BIk.  M-2 
BS&F  Survey  and  Cowan  A  #1.  SW/4 
Sec.  195,  BIk.  M-2  BS&F  Sun/ey,  Ouin- 
duno  FieW,  Roberts  County,  Texas. 

ANR  Pipeline  Company,  Leachman  #1-19 
Sec.  19-T20N-R17W.  Richland  FieW. 
Woodward  County.  Oklahoma. 

Panhandle  Eastern  Pipe  Line  Company. 
Hart  #1-4  S/2  Sec.  4,  BIk.  3,  PSAL 
Sunrey,  W/2  Sec.  126.  BIk.  45.  H&TC 
Survey,  Hansford-Lower  Morrow  Field. 
Hansford  County,  Texas. 
ANR  Pipeline  Company,  High  Island  Block 

273,  Oftshore  Texas. 
United   Gas   Pipe   Line   Company,    High 

Island  Block  273,  Offshore  Texas. 
Transcontinental   Gas    Pipe    Line   Corp., 
High  Island  Block  273.  Offshore  Texas. 


Price  per 
Mcf 


(*)■ 


(*)- 


{*). 


Pressure 
base 


(*) 


(*) 


{*)■ 


(♦). 


(«).. 


(*). 


No.  08T-SiVrKeS"SSl\o  S^^^  abandonrnent  to  sell  gas  subject  to  the  abandonment  appl^tK,n"^;r5^et 

maintenance  of  rate  sihSsaSSions?5r94(h^ndlt)^'-  ^^"""'  ^"°  '^"^'^'  "^"^^^  °*  ^^^  ^^4  as  to  the  establishment  and 

have^?eSaTt«e™^'2?SlmeSX°h7ermini^^^^^  ,'"  ^'i^^''  2'  ''^«  ^PP'*^«'*°"  ^PP'*^«"»  ^«^'^  '^^'  ^^  Pa^t-es 

any^oth.  existing  contract  c.^mTJt"J^ 

»  Additional  material  was  received  on  November  17  1987 
Oil  Com'tany.'^""'^"'  ^"*^  Conveyance,  executed  on  12:23-85,  effective  9-1-85,  Mesa  Petroleum  Co.  assigned  certain  acreage  to  Kaiser-Francs 

11!^  S-f**!^!^  f^  the  gas  purchase  contract  has  expired.  The  reserves  are  depleted  and  all  wells  will  be  plugged  and  abandoned 
F-Pa3  Suc'cessi^i""^'  ^"'"^"-  ^'^^--^-^-  C-Amendment  to  add  acreage.  D-Amendment  to  delete  acrea^.  I-Tot^  lucSs'on 


[FR  Doc.  87-27876  Filed  12-3-87:  8:45  am) 

BILLING  CODE  6717-01-11 


[Docket  No.  EL88-2-000] 

Safe  Harbor  Water  Power  Corp.;  Order 
Instituting  investigation  and 
Establistiing  Hearing  Procedures 

Issued:  December  1, 1987. 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman;  Anthony  G..  Sousa.  Charles  G. 
Slalon,  Charles  A.  Trabandt  and  C.  M. 
Naeve. 

Safe  Harbor  Water  Power 
Corporation  (Safe  Harbor),  a  single 
asset  utility,  which  is  a  subsidiary  of  the 


Baltimore  Gas  &  Electric  Company 
(BG&E)  and  the  Pennsylvania  Power  and 
Light  Company  (PP&L),  >  has  on  file  with 
the  Commission  a  formula  rate.  The 
formula  rate  includes  an  overall  rate  of 
return  only.  Separate  cost  of  capital 
components  are  not  specified.  The 
existing  overall  return  of  13.25%  was 
accepted  in  Docket  No.  ER82-763-000.=' 
Based  on  Safe  Harbor's  then-effective 


'  Safe  Harbor  owns  a  hydro-electric  project  on 
the  Susquehanna  River  and  sells  the  output  to  its 
parents.  BGSE  and  PP&L. 

'  1-etler  order  approving  settlement  agreement 
issued  by  the  Commission  on  Mav  2. 1983.  23  FERC 
%  61.207  (1983). 


capitalization,  the  overall  return  was 
expected  to  yield  an  equity  return  of 
15.83%.'  However,  the  equity  return 
actually  generated  by  the  overall  return 
will  vary  as  the  components  (capital 
ratios  and  debt  cost)  of  Safe  Harbor's 
capitalization  vary.  Based  on  curiijnt 
capitalization  and  debt  cost  data,  it 
appears  that  the  current  overall  return 
of  13.25%  yields  a  19.88%  return  on 
equity.  The  major  change  in  the 
capitalization  appears  to  have  been  a 
significant  reduction  in  the  cost  of  debt. 
Since  fewer  dollars  generated  by  the 


*U. 
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13.25%  overall  return  are  needed  to  pay 
debt  costs,  the  monies  are  available  to 
the  stockholders,  increasing  the  equity 
return  earned. 

Moreover,  we  note  that  during  the  last 
year  the  cost  of  capital  has  decreased 
significantly.*  As  a  result,  the 
Commission  believes  that  the  overall 
rate  of  return  and  the  equity  return 
derived  thereform,  identified  above,  may 
result  in  unjust  and  unreasonable  rates. 
The  Commission  believes  that  it  is 
appropriate  to  institute  a  proceeding 
under  section  206  of  the  Federal  Power 
Act,  16  U.S.C.  824e  (1982).  to  determine 
whether  the  rates  are  unjust  and 
unreasonable  and.  if  so.  to  establish  just 
and  reasonable  rates. 

Under  current  Commission  precedent, 
formula  raters  may  be  designed  to 
automatically  track  all  cost  changes, 
except  changes  in  the  equity  return, 
without  the  necessity  of  a  filing  pursuant 
to  Part  35  of  the  Commission's 
regulations.  18  CFR  Part  35  (1987). 
Automatic  changes  in  the  equity  return 
component  have  not  been  allowed 
because  this  aspect  of  a  utility's  rates 
requires  an  assessment  of  market 
conditions.*  However,  this  results  in 
formula  rates  not  properly  tracking 
equity  costs.  In  view  of  this  and  of  the 
fact  that  rate  relief  with  respect  to  the 
equity  return  component  of  formula 
rates  is  available  only  on  a  prospective 
basis  under  section  206  of  the  Federal 
Power  Act,  a  modification  in  formula 
rates  may  be  appropriate.  Since  formula 
rates  require  waiver  of  the  notice  and 
review  provisions  of  the  Federal  Power 
Act.  the  Commission  wishes  to  consider, 
in  the  hearing  ordered  herein,  whether  it 
should  henceforth  condition  the  use  of 
Safe  Harbor's  formula  rates  upon  a 
requirement  that  the  company 
periodically  justify  its  equity  return 
component  under  a  procedure  which 
affords  refund  protection.  Accordingly. 
the  parties  shall  also  address  this  issue. 

Ally  person  desiring  to  be  heard 
should  file  a  protest  or  motion  to 
intervene  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capital  Street.  NE..  Washington,  DC 

*  For  example,  the  Commission's  Generic  Rale  of 
Return  on  Common  Equity  has  decreased  from 
13.68«D  to  12.27%. 


20426.  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
and  385.214  (1987).  All  such  protests  or 
motions  should  be  filed  within  10  days 
of  the  date  of  issuance  of  this  order. 
The  Commission  orders: 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act.  particularly  section 
206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act.  18  CFR  Chapter  I.  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of  Safe 
Harbor's  formula  rate. 

(B)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in  this 
proceeding  within  approximately  10 
days  of  the  date  of  issuance  of  this 
order,  in  a  hearing  room  of  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  The  presiding  judge  is 
authorized  to  establish  procedural  dates 
which  will  permit  an  initial  decision  to 
be  issued  no  later  than  March  18, 1988 
and  to  rule  on  all  motions  (except 
motions  to  dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(C)  The  parties  are  hereby  directed  to 
file  briefs  on  exceptions  within  14  days 
of  the  initial  decision  and  briefs 
opposing  exceptions  within  14  days  of 
the  filing  of  briefs  on  exceptions. 

(F)  The  Secretary  shall  cause  this 
order  to  be  promptly  published  in  the 
Federal  Register. 

By  the  Commission. 
Lois  D.  Cashell, 

Acting  Secretary. 

(FR  Doc.  87-27907  Filed  12-3-87;  8:45  am) 
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•  See  New  England  Power  Company.  31  FERC 
\  61.378  (1985):  Southwestern  Electric  Power 
Company.  31  FERC  1  61.389  (1985). 


IDocket  No.  CI77-69-001  etal.l 
Tenneco  OH  Co.;  Application 

November  30. 1987. 

Take  notice  that  on  November  10, 
1987,  Tenneco  Oil  Company  (Applicant). 
of  P.O.  Box  2511.  Houston.  Texas  77001. 
filed  an  application  pursuant  to  section 
7  of  the  Natural  Gas  Act  and  Part  157  of 
the  Commission's  Regulations  for  a 
Certificate  of  Public  Convenience  and 
Necessity  as  successor-in-interest  to 
Tenneco  Exploration.  Ltd..  for 
authorization  to  continue  sales  and 
delivery  of  natural  gas  previously 
authorized  by  the  Commission  to 
various  purchasers,  all  as  more  fully 
shown  on  the  attached  Exhibit  "I". 
Tenneco  Oil  Company  also  requests 
redesignation  of  the  rate  schedules  of 
Tenneco  Exploration.  Ltd.,  as  those  of 
Tenneco  Oil  Company,  as  shown  on  the 
attached  Exhibit  "I".  This  application  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

By  an  Assignment  dated  November 
10, 1986  and  effective  October  31, 1986, 
Tenneco  Oil  Company  acquired  these 
properties  from  Tenneco  Exploration, 
Ltd. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  be  or  before 
December  15, 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervenue  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Acting  Secretary. 
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ExHierr  I. 


TEL 
RS 

« 


8 
13 

IS 
16 
20 
22 
23 


TEL 
GSC 


921 
1043 

885 
897 
1253 
969 
968 


Contract 
dale 


10/7/68 
5/18/78 

2/26/76 
4/23/76 
9/07/79 
5/18/77 
5/19/77 


-Tenneco  Oil  Company  Successor-in-Interest  to  Tenneco  Explorat.on,  Ltd.  Contracts 


Docket  No 


0  77-69 
CI  78-807 

Cl  79-282 
0179-284 
CI  79-643 
0180-39 
Ct  80-40 


BlOCh 


El  208 
SS  169 

WC643 
t«C642 
EC  353 
WC643 
EC  370/371 


Pufchasec 


ANR  Pipe  Lrne  Company 
Tennessee  Gas  Pipelrne. 

Tennessee  Gas  Pipeline.. 

ColunitNa  Grfs  Trans,. 

Tennessee  Gas  Pipeline.. 
Tennessee  Gas  P.p€line.. 
Columbia  Gas  Trans 


TOC  t«  I 
esUmMed 


vokime 
•MCF/Mo. 


60,000 
9.900 

595,000 
392,490 
123,600 
600.000 
600,000 


Delivery  pomt 


Tenneco  Oil  s  existing  producfion  piaMorm  m  El  208 

Valve  on  inlet  side  ol  Buyei  s  facilities  located  on  Snn  Stwal  Biocli  162    C"' 

Plattorm. 
Inlet  Side  ot  puicneser  mew  on    A    Platform 
miet  side  ot  purchase  meter  on    A"  Platform. 
Intel  side  ol    A"  Platform. 
Inlet  side  ol  measunng  station  on  '  B "  Plattorm. 
Inlet  s>de  ol  measunng  station  on  "B"  Plattorm 
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Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  October  2 
through  October  9, 1987 

During  the  Week  of  October  2  through 
October  9, 1987,  the  appeals  and 
applications  for  relief  listed  in  the 


Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  dale  of 
publication  of  this  Notice  or  the  dale  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 
George  B.  Breznay, 

Director.  Office  of  Hearings  ondAppeo's. 
November  25. 1987. 


Dale 


May  2. 1967.. 


Do.. 
Co.. 


Aug^5,1987. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  ol  October  2  through  October  9.  1987] 


Name  and  Location  ol  Applicant 


Kenneth  Wa*er,  Abilene,  TX.. 

Kenneth  Walker,  Abilene,  TX.. 
Kenneth  Walker.  Abrtene.  TX.. 


Case  No. 


Boise  Cascade  Corp .  Bone,  tO .. 


Aug.  17,  1987. 


Oct  1,  1987.. 


OcL  5,  1987.. 
Do 


Gets,  1967.. 


Ocl  9. 1967.. 


Economic  Regulatory  Admmisttation,  Ab»- 
lene,  TX. 


Glen  Milner,  Seattle,  WA.. 


Delgado  Oil  (>>.,  Pmedale.  WY 

Steptien  Quakenbush,  Albuquerque,  NM . 

Coalition  for  Safe  Power.  Portland,  OR  .... 


Indiana,  Indianapolis,  IN.. 


KRZ-0070 

KRZ-0072 
KBR-0034 

RR271-6 
KR2-O071 

KFA-0127 

KEE-0155 
KFA-012e 

KFA-0128 
KEG-0019 


Type  of  Submission 


Interiocutoiy.  If  granied:  The  December  23.  1986,  deceion  and  order  (Case  Not  KHR-0011 
KRR^12,  KRZ-0047.  KR2-0048  and  KR2-0052)  issued  to  Kenneth  Walker  «h«h  deo«d  Mi' 
Walker"»  motion  lor  reconsideration  concerning  his  esioopel  and  laches  defenses  woukJ  be 
modified  to  permit  ttfe  enteftammenl  of  those  tvro  delertses  again. 

Intertocutory.  M  granied:  The  mteresl  proveions  contained  n  the  October  16  1984  proposed 
remedial  order  issued  to  Southwestern  States  Marketing  Corporation  and  kenrwfh  Walker  wt^ 
be  sthcken. 

Request  tor  modilication/rescission  H  granied:  The  November  21.  1987,  decis«n  and  order 
i^ued  to  Southwestern  States  Marketing  Corp  and  the  Econom«  Regulatory  Admir,sf.ai<,n 
(Case  Nos.  KHD-0013.  KHH-«)i3,  and  KH2-0046)  woukf  be  modif«d  in  so  far  as  M  relates  » 
the  time  penod  lor  which  Kenneth  Walker  may  be  hable  tor  mteresl  accrumo  on  arv  ciikmI 
violation  amount  r  i-       •■ 

Request  lor  modiiication/rescission  m  the  stripper  wen  refund  proceeding  If  granied  The  March 
9.  1987,  detenrinalion  (Case  No.  RF271-175)  would  be  moOilied  regarding  Bdse  Cascade 
Corp.  s  application  lor  refund  as  ■  ran  and  water  transpo^er  m  me  stnpper  well  rtioanon 
proceeding  " 

mierlocutory  If  granted:  The  October  16,  1964,  proposed  remedial  order  issued  to  Socft^westem 
states  Marketing  Corp.  and  Kenneth  Walker  wouW  be  amended  so  as  to  decrease  the  alleged 
total  violations  amount  and  to  substitute  certain  attachments  <or  other  attachments  o-  cina'iy 
appended  to  the  proposed  remedial  order. 

AppCTi  ol  an  information  request  denial  It  granted:  The  September  3.  1987  tieedom  ot 
information  request  denial  issued  by  the  Albuquerque  OpeialKXW  Office  would  be  resonded  and 
Glen  Milner  wouW  receive  access  to  documents  concerreng  the  sNpment  of  nuclear  warheads 

Exception  to  the  reporting  requirements  If  gianted:  Dekjado  Oil  Company  wouk)  no  longer  be 
required  lo  file  form  EIA-7B2B    Reseiieis/Retai'ers-  Monthly  Petroleum  Prodi-ci  Sales  Report  " 

Appeal  of  an  mformation  request  denial  If  granted:  The  September  29.  1987  freedom  ol 
inlofmation  request  denial  issued  by  the  ACuquerque  Operations  Office  wouW  be  rescinded  and 
Stephen  CXiakenbush  wouM  receive  access  to  the  adminisfative  leview  iHe  wh^rh  was 
compiled  m  connection  with  his  lawsuit  against  the  DOE. 

Appeal  ot  an  mlormation  request  denial  If  granted:  The  September  17,  1987  Ireeocm  ot 
mformation  request  denial  issued  by  the  Assislant  Secietaiy  lor  Environment  Saiety  and 
Health  would  be  rescinded  and  Coalition  for  Sate  Power  wouW  receive  access  to  a  copy  of  the 
working  papers  for  the  Environmental  Survey  Prekminaiy  Report  for  the  Hanford  Site  da'ed 
February  7,  1967. 

Petition  for  special  redress.  If  granied.  The  Off-ce  ol  Heanngs  and  Appeals  would  review  three 
pioposed  expenditures  1w  the  stripper  well  funds  wheh  were  disapproved  by  the  Assstanl 
Secretary  tor  Conservation  and  Renewable  Energy. 


Date 
received 

Name  ol  relund  proceeding/ 
name  ol  refund  appkcant 

Case  No 

1/21/87 

Research  Fuels.  Inc 

RF2S0-27fl3 

5/1/87 

Gent2  Petroleum  Co. 

RF266-2575 

RF265-2574 

6/24/87 

Chets  Skelty  Senice 

8/19/87 

9/10/87 

9/28/87 

Hemsen  Tank  Une  Co..  Inc .... 

Stewart  Oil  Co 

Amoco  Corporatkxi 

flF225-10916 
RF265-2581 
RF  303-1 

10/1/87 

10/1/87 

State  Escrow  Distribution 

Western  Peboleum  Co 

RF302-1 
RF265-26S8 

Date 
received 


10/1/87.. 

10/1/87.,, 
10/1/87... 
10/2/87... 
10/2/87 

thru  10/ 

9'87 


Name  of  relund  proceeding/ 
name  ol  relund  appkcant 


Greencastle-Antnm  School 
Dist. 

California  t  Hawaiian  Sugar.., 

Home  Petroleum 

Orrick  Gas  Co 

Crude  Oil  Refund  Applica- 
tions Received. 


Case  No 


RF297-5 

RF271-233 
RF212-3 
RF299-18 
RF272-7360 
thru  RF272- 
7773 


Date 
recenred 


10/2/87 

thru  10/ 

9/87. 

10/6/87 

10/6/87 

10/5/87     . 


Name  of  refund  proceeding/ 
name  ol  lelund  applicant 


Case  No 


Gull  CM  Refund  AppHcations 
Received. 

Barge  Transport 

Supreme  Petroieuffl  Co    ol 

NJ. 
Chal-Lec      (jttty      Sennce 

Center 


RF300-944 
IhruRF  300- 

1676 
RF271-234 
RF303-2 

RF265-2559 
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Date 
recoweJ 


10/5/87  , 

10/5/87 
10/5/87 

10/5/87 
10/5/87 
10/5/87 
10/5/87 
10/5/87 
10/5/87 

10/5/87 

10/5/87. 

10/5/87 

10/5/87 

10/5/87 

10/5/87. 

10/7/87  . 

10/7/87. 

10/7/87 


Name  of  refold  proceeiiing/ 
name  of  refund  applicant 


Case  No 


Chal-Lee      Getty       Service  I  RF265-2S60 


Aulomolwe 


10/8/87 

10/13/87 

10/13/87 

10/14/87. 
10/15/87. 
10/20/87 


Center 
Jm'sSltelV 
Rcfiardson 

SXety 

McDooetts  S*e»y  Service 

McOowelie  SkeHy  Sance 

Dyers  SkeHy  Servica 

Dyer  s  SkeHy  Sarvca. 

Harper  SkeHy 

Richwd     Jones     Oowntovm 

Ske*y 

Gunnels  SkeHy  Sarwoa 

Joe's  Getty 

Kama  SkeHy - 

Rush  Enterprises 

B  and  T  SkeHy _ 

FH.  Whitman  OH  Co..  Inc 

Pontand  Haelmg  CM  Ca 

John  W  Walartwose 

SNppensburg    Area    School 

Oat 

Leonard  A  Marshand 

EHe«  Transportation 

JcAinaon         City 

Wastewater 
Joaaph  W  (jvneckar 

Olaali'i  Inc -...- 

Kirby's  Motxto 


nF265-2561 
RF265-2S62 

RF265-2683 
RF265-2S64 

RF265-2565 
Rr26S-2666 
RF265-2667 
flF265-2568 

RF265-2570 

RF265-a571 

RF265-2572 

flF265-2573 

RF29»-t7 

RF303-3 

RF277-88 

Rf  297-8 

HF250-2739 
RF270-2492 
RF  299-22 

RF265-2576 

RF299-23 

RF225-10915 
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Issuance  of  Decisions  and  Orders; 
Week  of  October  12  Ttwough  October 
16. 1987  I 

During  the  week  of  October  12 
through  October  16. 1987,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of       | 
submissions  that  were  dismissed  b^  the 
Office  of  Hearings  and  Appeals. 

Remedial  Order 

Gulfport  Oil  Co.,  10/14/87:  HRO-0229 
Gulfport  Oil  Company  objected  to  a 
Proposed  Remedial  Order  which  the 
ERA  issued  to  the  firm  on  April  4. 1984. 
After  considering  the  firm's  objections, 
the  DOE  found  that  Gulfport  violated 
the  layering  regulations  set  forth  ir^  10 
CFR  212.186  by  reselling  crude  oil 
without  providing  the  services 
traditionally  and  historically  associated 
with  the  resale  of  crude  oil.  The  DOE 
therefore  concluded  that  the  Proposed 
Remedial  Order  should  be  issued  as  a 
final  order  and  directed  Gulfport  to 
remit  $615,724.92  plus  interest  to  the 
DOE. 


Requests  for  Exception 

Coble  Oil  Co.  and  fim  Woods  Marketing 
Co.,  10/14/87;  KEE-0146  end  KEE- 
0148 
Coble  Oil  Company  and  Jim  Woods 
Marketing  Company  filed  Applications 
for  Exception  from  the  requirement  to 


submit  Form  EIA-782B.  entitled 
"Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  Each 
company  was  identified  as  a  "certainty 
company"  because  it  does  business  in 
four  or  more  states.  In  considering  the 
applicants'  requests,  the  DOE  found  that 
neither  firm  demonstrated  that  it  was 
affected  in  a  particnlarly  adverse 
manner  by  the  filing  requirement,  or  that 
its  filing  burden  outweighed  the 
especially  strong  public  interest  in 
obtaining  the  firm's  data.  Accordingly, 
both  Applications  for  Exception  were 
denied. 
Deaton  Oil  Co..  10/15/87;  KE-0152 

Deaton  Oil  Company  filed  an 
Application  for  Exception  from  the 
requirement  that  it  file  Form  EIA-782B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report." 
Deaton  Oil  is  in  the  midst  of  bankruptcy 
proceedings  and  has  reduced  its  staff. 
Furthermore,  because  the  records  of  the 
company  are  currently  being  reviewed, 
by  an  accountant,  the  President  of 
Deaton  Oil.  Mr.  J.D.  Beavert.  has  limited 
access  to  them.  The  DOE  concluded  that 
Deaton  Oil's  lack  of  personnel  and  its 
inability  to  obtain  the  company  records 
result  in  a  significant  burden  which 
exceeds  the  burden  normally  associated 
with  the  completion  of  Form  EIA-782B. 
Consequently,  the  DOE  granted  Deaton 
Oil  permanent  reHef  from  the 
requirement  to  file  Form  E1A-782B. 

Le  Paul  Oil  Co.,  Inc..  10/15/87.  KEE- 
0147 
Le  Paul  Oil  Company,  Inc.  filed  an 
Application  for  Exception  from  the 
requirement  that  it  file  Form  EIA-782B, 
entitled  "Retailers' /Resellers'  Monthly 
Petroleum  Product  Sales  Report."  In 
evaluating  the  request,  the  DOE  found 
that  the  firm,  a  "certainty  company." 
had  not  shown  that  its  personnel 
turnover  rendered  the  filing  requirement 
a  hardship,  inequity,  or  unfair 
distribution  of  burdens  which 
outweighed  the  puUic  interest  in 
obtaining  the  E1A-782B  survey  data. 
Accordingly,  the  exception  request  was 
denied. 

Requests  for  Modification  and/or 
Rescission 

Kentucky.  10/15/87.  KER-0032 

The  DOE  issued  a  Decision  and  Order 
regarding  a  Motion  for  Reconsideration 
filed  by  the  Commonwealth  of 
Kentucky.  The  Commonwealth's  Motion 
sought  reconsideration  of  a  DOE  denial 
of  a  Petition  for  Special  Redress  that  the 
Comjnonwealth  filed  on  June  12, 1987. 
Kentucky.  16  DOE  \  82,504  (1987) 
[Kentucky^.  In  Kentucky,  the  DOE 
concluded  that  the  Commonwealth's 


proposal  to  place  all  of  its  Stripper  Well 
funds  in  a  Low  Income  Energy 
Assistance  Trust  Fund  ("the  Tnist 
Fund")  was  not  consistent  with  the 
terms  of  the  Stripper  Well  Settlement 
Agreement.  In  denying  the 
Commonwealth's  Motion  for 
Reconsideration  of  Kentucky,  the  DOE 
found  that  overall  balance  in  a  State's 
restitutionary  plan  and  timely  restitution 
were  indeed  criteria  by  which  the  DOE 
could  evaluate  Petitions  for  Special 
Redress  relating  to  State  use  of  Stripper 
Well  fiinds.  Specifically,  the  DOE 
determined  that  the  Trust  Fund  does  not 
constitute  a  balanced  restitutionary 
plan.  More  important,  the  DOE 
reaffirmed  that  because  the  Trust  Fund 
does  not  provide  for  timely  restitution,  it 
fails  to  fulfill  a  fundamental  purpose  of 
restitution,  i.e..  io  distribute  benefits  to 
the  class  of  persons  that  most  closely 
corresponds  to  the  class  that 
experienced  injury.  Accordingly,  the 
Motion  for  Reconsideration  was  denied. 

Refund  Applications 

A.  Tanicone.  Inc./Wyatt.  Inc..  10/16/87. 
RF155-^ 
Wyatt.  Inc.  filed  an  Application  for 
Refund  seeking  a  portion  of  the  funds 
remitted  by  A.  Tarricone,  Inc.  pursuant 
to  a  consent  order  with  the  DOE. 
Wyatt's  claim  was  based  on  its 
purchases  of  A.  Tarricone's  No.  2 
heating  oil  on  the  spot  market.  The  DOE 
noted  the  presumption  that  a  reseller 
who  made  only  spot  purchases  was  not 
injured,  and.  therefore,  does  not  qualify 
for  a  refund.  The  DOE  further  noted  that 
Wyatt  was  afforded  an  opportunity  to 
rebut  the  no-injury  presumption  by 
demonstrating  that  the  purchases  were 
made  to  maintain  supplies  to  base 
period  customers,  and  that  the  firm 
sustained  losses  as  a  result  of  the 
purchases.  The  DOE  held  that  Wyatt 
failed  to  rebut  the  no-injury 
presumption.  The  firm's  refund  request 
was  therefore  denied. 
Arizona  Public  Service  Co..  10/16/87. 
RF270-1522 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  from 
the  Surface  Transporters  Escrow  that 
was  established  as  a  result  of  the 
Stripper  Well  Settlement  Agreement. 
The  DOE  noted  that  a  Surface 
Transporters  applicant  must  waive  its 
claim  to  refunds  from  the  seven  other 
M.D.L.  378  escrows  and  that  the  Arizona 
Public  Service  Company  had  received  a 
refund  from  the  Utilities  Escrow 
Account.  As  a  result,  the  DOE 
determined  that  the  firm's  Surface 
Transporters  waiver  was  invalid  and 
that  the  firm  was  ineligible  to  receive  a 


refund  from  the  Surface  Transporters 
Escrow. 

Catawba  Rental  Co..  Inc.,  10/15/87. 
RF270-1061 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  form 
the  Surface  Transporters  Escrow 
established  as  a  result  of  the  Stripper 
Well  Settlement  Agreement.  The 
Applicant  leased  vehicles  to 
independent  transportation  companies 
during  the  Settlement  Period.  The  DOE 
determined  that  as  a  rental  company, 
the  Applicant  owned  the  vehicles,  but 
did  not  operate  them  for  surface 
transportation.  When  the  gallons  used  in 
these  vehicles  were  excluded  from  the 
Applicant's  claim,  the  remaining  volume 
of  purchases  for  the  Applicant's  private 
fleet  of  service  vehicles  was  below  the 
250,000  minimum  gallon  threshold. 
Therefore,  the  Application  was  denied. 

Clark  Trucking  Service,  Inc.  10/13/87. 
RF270-1070 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  from 
the  Surface  Transporters  Escrow 
established  as  a  result  of  the  Stripper 
Well  Settlement  Agreement.  Owner- 
operator  gallons  were  excluded  from  the 
claim  because  the  applicant  did  not 
demonstrate  that  it  purchased  the  fuel 
and  that  it  was  not  reimbursed 
specifically  for  any  such  purchases. 
After  the  owner-operator  purchase 
volumes  were  subtracted,  the 
Applicant's  claim  was  below  the  250,000 
minimum  gallon  threshold.  Therefore, 
the  Application  was  denied. 

Dorchester  Gas  Corp./  Cimarron 

Valley,  Inc.  Curt's  Oil  Co..  Inc..  10/ 
16/87,  RF253-29  and  RF253-13 
The  DOE  issued  a  Decision  and  Order 
approving  two  Applications  for  Refund 
in  the  Dorchester  Gas  Corporation 
refund  proceeding.  The  two  claimants 
demonstrated  that  they  were  direct 
purchasers  of  Dorchester  covered 
products  during  the  consent  order 
period.  Each  applicant  elected  to  limit 
its  claim  to  the  $5,000  small  claims 
threshold.  Thus,  the  claimants  were  not 
required  to  demonstrate  injury,  and  a 
small  claims  refund  of  $5,000  in  principal 
and  $1,556  in  interest  was  approved  for 
each  of  the  two  applicants. 

Ellex  Transportation,  Inc..  10/16/87. 
RF270-2492 
The  DOE  issued  a  Decision  and  Order 
revising  a  previous  Decision  and  Order 
which  granted  refunds  to  several 
applicants  in  the  Surface  Transporters 
refund  proceeding.  Blincoe  Trucking 
Co..  16  DOE  \  85.133  (1987)  [Blincoe]. 
The  DOE  found  that  the  volume 
approved  for  one  of  the  applicants,  Ellex 


Transportation,  Inc.  [Ellex]  (Case  No. 
RF270-398).  was  incorrect.  Specifically, 
the  DOE  found  that  Ellex  included  in  its 
claimed  purchase  volumes  diesel  fuel 
purchased  by  owner-operators  hired  by 
the  firm  during  the  Settlement  Period. 
Since  Ellex  did  not  actually  purchase 
the  fuel  used  by  its  owner-operators,  it 
is  ineligible  fo  receive  a  refund  based 
upon  these  volumes.  See  Aero  Trucking 
Inc..  16  DOE  H  85,239  (1987).  The  DOE 
therefore  modified  Blincoe  to  reduce  the 
volume  approved  for  Ellex  from 
17,570,000  to  7,409,471. 

Getty  Oil  Co./Celanese  Chemical  Co., 
Inc.,  10/14/87,  RF265-2548 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Celanese  Chemical  Company, 
Inc.  (Celanese),  an  end-user  of  a  product 
covered  by  a  consent  order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Celanese  submitted 
information  indicating  the  volume  of 
Getty  butane  that  it  purchased  during 
the  consent  order  period.  As  an  end- 
user,  Celanese  is  entitled  to  receive  the 
full  volumetric  refund.  The  total  amount 
of  the  refund  approved  in  this  Decision 
is  $841,486,  representing  $419,506  in 
principal  and  $421,980  in  accrued 
interest. 

Getty  Oil  Co./Ehlwen  Service  Station  et 
al.  10/15/87.  RF265-2201  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  13  Applications  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  consent  order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Each  applicant  submitted 
information  indicating  the  volume  of  its 
Getty  purchases.  In  ten  of  these  cases, 
the  applicants  were  eligible  for  a  claim 
below  the  $5,000  threshold.  In  the 
remaining  three  cases,  the  applicants 
elected  to  limit  their  cldims  fo  $.5,000. 
The  total  amount  of  the  refunds 
approved  in  this  Decision  is  $70,005, 
representing  $34,901  in  principal  and 
$35,104  in  accrued  interest. 

Getty  Oil  Co./Krouse  Fuel  Co..  et  al.. 
10/15/87.  RF265-136et  oi 
The  DOE  issued  a  Decision  and  Order 
concerning  71  Applications  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  consent  order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Each  applicant  submitted 
information  indicating  the  volume  of  its 
Getty  purchases.  In  23  of  these  cases, 
the  applicants  were  eligible  for  a  claim 
below  the  $5,000  threshold.  In  the 
remaining  48  cases,  the  applicants 
elected  to  limit  their  claims  to  $5,000. 
The  total  amount  of  the  refunds 
approved  in  this  Decision  is  $272,251, 


representing  $135,723  in  principal  and 
$136,528  in  accrued  interest. 

Gulf  Oil  Corp./Beals'  Variety  Store. 
Blue  Ridge  Trucking  Co..  Inc..  10/ 
16/87.  RF300-254  and  RF300-255 
The  DOE  issued  a  Decision  and  Order 
approving  the  Applications  for  Refund 
filed  by  Beals'  Variety  Store  and  Blue 
Ridge  Trucking  Company.  Inc.  from  a 
consent  order  fund  made  available  by 
Gulf  Oil  Corporation.  Since  the  Beals' 
refund  claim  was  for  an  amount  below 
the  $5,000  small  claims  threshold,  it  was 
not  required  to  demonstrate  injury  in 
order  to  receive  a  refund.  Beals'  refund 
was  $680,  including  $573  in  principal  and 
$107  in  interest.  As  an  end-user  of  Gulf 
refined  petroleum  products.  Blue  Ridge 
was  eligible  for  a  refund  of  its  full 
allocable  share  without  a  demonstration 
of  injury.  Blue  Ridge's  refund  was  $527, 
including  $444  in  principal  and  $83  in 
interest. 

Hub  Truck  Rental  Corp..  10/15/87. 
RF270-367 

The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  Surface  Transporters 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
Litigation.  Hub  is  a  truck  rental  and 
leasing  company  which  purchased  over 
250,000  gallons  of  petroleum  products 
during  the  Settlement  Period.  A  portion 
of  Hub's  business  involved  the  rental  of 
vehicles  alone  while  the  remainder 
involved  the  rental  of  vehicles  with 
drivers  furnished  by  Hub.  In  the  latter 
type  of  operation.  Hub  functioned  as  an 
"owner-operator"  of  the  lessor.  The 
DOE  determined  that  Hub  is  eligible  for 
a  refund  with  respect  to  the  gallons  of 
petroleum  products  which  it  purchased 
and  consumed  as  an  "owner-operator," 
but  is  ineligible  for  the  remainder  of  its 
purchases  which  it  resold  to  the  persons 
who  rented  its  vehicles  alone. 
Accordingly;  the  DOE  approved  Hub's 
"owner-operator"  volumes.  The  number 
of  gallons  approved  in  this  Decision  and 
Order  is  4,157,187. 

Hunsoker  Truck  Lease  Inc..  Mendon 
Leasing  Corp..  10/14/87,  RF270-31 
andRF270-74 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  Hunsaker  Truck  Lease  Inc.,  and 
Mendon  Leasing  Corp.,  from  the  $10.75 
million  Surface  Transporters  Escrow 
fund  established  pursuant  to  the 
Settlement  Agreement  in  the  DOE 
Stripper  Well  Exemption  Litigation.  In 
analyzing  the  claims,  the  DOE  found 
that  the  applicants'  both  leased  trucks 
during  the  Settlement  Period.  Based 
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upon  the  dennition  of  "Surface         i 
Transporter."  which  specifically      I 
excludes  car  rental  companies.  Order 
Establishing  Surface  Transporters 
Escrow  \  16.  and  case  precedents 
involving  truck  rental  firms,  the 
applicants'  Apphcations  were  denied. 

Indianhead  Truck  Line.  Inc.,  et  al.,     10/ 
13/87.  RF270-592  et  al 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administraticm  of 
the  $10.75  million  escrow  fund 
established  for  Surface  Transporters 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
Litigation.  The  DOE  approved  the 
gallonages  of  refined  petroleum  products 
claimed  by  five  transportation 
companies  and  will  use  those  gallonages 
as  a  basis  for  the  refund  that  will 
ultimately  be  issued  to  the  five  firms. 
The  DOE  stated  that  because  the  size  of 
a  surface  transporter  applicant's  refund 
will  depend  upon  the  total  number  of 
gallons  that  are  ultimately  approved,  the 
actual  amounts  of  the  five  firms'  refunds 
will  be  determined  at  a  later  date.  The 
total  gallonage  approved  in  the  Decision 
is  332,409,149. 

Marathon  Petroleum  Co./Gulf  States  Oil 
»  Refining  Co..  10/15/87.  RF250- 
1906 
Gulf  States  Oil  &  Refining  Company 
filed  an  Application  for  Refund  in  the 
Marathon  Petroleum  Company  refund 
proceedings.  Gulf  States"  refund  claim 
was  based  on  20,370,429  gallons  of 
covered  products.  The  DOE  noted  that 
those  gallons  were  obtained  through 
exchanging  products  rather  than  actual 
purchases  and  that  the  DOE  had 
provided  Gulf  States  with  an 
opportunity  to  show  a  likelihood  of 
regulatory  violation  by  Marathon  in  the 
exchange  transactions.  The  DOE  found 
that  Gulf  States  had  failed  to  do  so.  The 
DOE  therefore  denied  Gulf  States' 
refund  request. 

Marathon  Petroleum  Co./Norman  Oil 
Co..  Jacobus  Co..  10/14/87.  RF250- 
2498,  RF  250-2499.  RF250-259e  and 
RF250-2599 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
on  behalf  of  the  Norman  Oil  Company 
and  Jacobus  Company  and  Jacobus 
Company  in  connection  with  the 
Marathon  Pefroleum  Company  special 
refund  proceeding.  Under  the  refund 
procedures  established  for  Marathon 
applicants,  Norman's  and  Jacobus' 
purchase  volumes  each  corresponded  to 
a  volumetric  share  exceeding  the  $5,000 
small  claims  threshold  level.  Both 
Norman  and  Jacobus  elected  to  limit 
their  refund  claims  to  $5,000,  and  were 
therefore  not  required  to  submit  a 


detailed  showing  of  injury.  The  sum  of 
refunds  apjwoved  in  the  Decision  and 
Order  is  $11,214,  representing  $10,000  in 
principal  and  $1^14  in  interest. 
Martin  Oil  Service.  Inc./Schweigert  Oil 
Co.,  Lain  Hlado,  Minuteman  Gas  &■ 
Pantry,  10/13/87,  RF240-2,  RF240-3 
andRF240-23 
The  DOE  issued  a  Decision  and  Order 
granting  three  Applications  for  Refund 
from  the  Martin  Oil  Service.  Inc.  escrow 
account.  Each  applicant  was  engaged  in 
the  resale  of  Martin  motor  gasoline. 
Each  applicant  elected  to  apply  for  a 
refund  based  upon  the  presumptions  set 
forth  in  Martin  Oil  Service,  Inc.,  14  DOE 
\  85.059  (1986).  The  total  amount  of 
refunds  approved  in  this  determination 
is  $3,708  ($2,503  principal  plus  $1,205 
interest). 

Momsen  Trucking  Co..  10/16/87,  RR27a- 
19 
The  DOE  issued  a  Decision  and  Order 
concerning  Momsen  Trucking 
Company's  request  for  reconsideration 
of  the  determination  in  Heartland 
Express,  Inc.  of  Iowa,  15  DOE  ^  85,400 
(1987).  that  Momsen  was  eligible  for  a 
Surface  Transporter  refund  based  upon 
purchases  of  12,067.515  gallons  of 
petroleum  products  during  the 
Settlement  Period.  In  the  Motion, 
Momsen  stated  that  the  miles-per-gallon 
figure  used  to  derive  its  original 
purchase  volume  estimate  was 
erroneous  and  that  its  refund,  when 
issued,  should  in  fact  be  based  upon 
purchases  of  13.470,715  gallons  of 
petroleum  products  during  the 
Settlement  Period.  The  DOE  found  that 
Momsen  had  provided  evidence 
sufficient  to  warrant  increasing  its 
approved  purchase  volumes. 
Accordingly,  Momsen's  Motion  was 
granted,  and  the  purchase  volume  upon 
which  its  refund  will  be  based  was 
increased  to  13,  470,715  gallons. 
North  American  Van  Lines,  Inc.  et  al., 
10/15/87.  RF  270-1556  et  al. 
The  DOE  issued  a  Decision  and  Order 
approving  the  volumes  of  five 
Applications  for  Refund  from  the  $10.75 
million  escrow  fund  established  for 
Surface  Transporters  pursuant  to  the 
Settlement  Agreement  in  the  DOE 
Stripper  Well  Exemption  Litigation.  In 
this  Decision,  three  claims  were 
adjusted  to  eliminate  ineligible  gallons, 
while  one  claim  was  adjusted  to 
eliminate  mathematical  errors.  The  total 
number  of  gallons  approved  in  this 
Decision  and  Order  is  23,095,779. 
Peter  Pan  Bus  Lines,  Inc.  et  al,  10/15/ 
87.  RF270-1624  et  al. 
The  DOE  issued  a  Decision  and  Order 
approving  the  volumes  of  nine 
Applications  for  Refund  from  the  $10.75 


million  escrow  fund  established  for 
Surface  Transporters  pursuant  to  the 
Settlement  Agreement  in  the  DOE 
Stripper  Well  Exemption  Litigation.  In 
this  Decision,  two  claims  were  adjusted 
to  eliminate  mathematical  errors.  The 
total  number  of  gallons  approved  in  this 
Decision  and  Order  is  76,801,220. 
Sears,  Roebuck  and  Co..  10/15/87, 
RF270-1653 
The  DOE  issued  a  Decision  and  Order 
regarding  an  Application  for  Refund 
from  the  Surface  Transporters  Escrow 
filed  by  Sears.  Roebuck  and  Co.  (Sears), 
In  the  Decision,  the  DOE  noted  that  in 
addition  to  claiming  a  refund  from  the 
Surface  Transporters  Escrow,  Sears  had 
filed  an  application  for  a  refund  from  the 
Retailers  Escrow.  Furthermore,  payment 
to  Sears  from  the  Retailers  Escrow 
appeared  imminent.  The  DOE  found  that 
Sears  had  invalidated  its  Surface 
Transporter  waiver  by  filing  a  refund 
claim  from  the  Retailers  Escrow. 
Accordingly.  Sears'  Surface  Transporter 
claim  was  denied. 

Tresler  Oil  Co./Imperial  Refineries, 
Inc.,  10/15/87,  RF295-5 
The  DOE  issued  a  Decision  granting  a 
reftind  from  the  Tresler  Oil  Company 
escrow  account  to  a  retailer  of  Tresler 
motor  gasoline.  The  Applicant  elected  to 
apply  for  a  refund  based  upon  the 
presumptions  set  forth  in  the  Tresler 
decision.  Tresler  Oil  Company.  15  DOE 
I  85,522  (1987).  The  DOE  granted  a 
refund  of  $573  ($502  principal  and  $71 
interest). 

Dismissals 

The  following  submissions  were 
dismissed: 

Company  Name  and  Case  No. 
Apache  Tank  Une.  Inc.— RF27(>-2409 
Carson  Petroleum  Company— RF240-22 
Dixie  Hauling  Company— RF270-2273 
Duane  Sitfin— RF272-6422 
Ellsworth  Freight  Lines.  Inc.— RF270- 

2260 
Emerson  Transport.  Inc.— RF270-2261 
ERA/GHR  Energy  Corporation— KES- 

0006 
Glen  Milner— KFA-0124 
Illini  Express,  Inc.— RF270-2422 
International  Drilling  &  Energy 

Corporation— RR20a-l 
J.D.  Streett  &  A.,  Inc  — KRZ-0067 
Major  Transportation,  Inc. — ^RF270-2252 
Mass  Transportation,  Inc.— RF270-2270 
Plymouth  Rock  Transportation— RF270- 

2282 
R.H.  Crawford.  Inc.— RF27O-2430 
Simonik  Moving  &  Storage.  Inc. — 

RR270-6 
Southern  Pacific  Transportation 
Company — RR271-5 
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Steve  D.  Thompson  Trucking.  Inc.— 

RF270-2407 
Superior  Oil  Company— RF253-27 
The  Bulletin  Company— RF225-6491 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 
Forreslal  Building.  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
Geoige  B.  Braauy, 

Director.  Office  of  Hearings  and  Appeals. 
November  2S.  1M7. 

[FR  Doc.  87-^7829  Filed  12-3-87:  8:45  am| 
BILLmG  CODE  ««S»-*1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3298-21 

EnvkonmetUal  Impact  Statement  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  16, 1987  through 
November  20, 1987  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5075/76. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  24, 1987  (52  FR  13749). 

Draft  EISs 

ERP  No.  D-NOA-A91054-00,  Rating 
LO,  Atlantic,  Gulf  and  Caribbean 
Exclusive  Economic  Zones  (EEZ)  Billfish 
Fishery  Management  Plan,  White  and 
Blue  Marlin,  Sailfish,  and  the  Longbill 
Spearfish.  Implementation. 

Summary.  EPA  has  reviewed  the 
document  and  has  no  objection  to  the 
action  as  proposed. 

Final  EISs 

ERP  No.  FB-FHW-A4197-HI, 
Interstate  H-3  Freeway  Constitution. 
Halawa  Interchange  to  Halekou 
Interchange.  Reevaluation,  Funding,  404 
Permit,  Island  of  Oahu,  Honolulu 
County.  HI, 

Summary.  The  document  addressed 
most  concerns  EPA  raised  regarding 
potential  sole  source  aquifer  impacts. 


EPA  indicated  support  for  an  FHWA 
geologicial  survey  to  assess  infiltration 
characteristics  of  North  Halawa  Stream. 

ERP  No.  F-SCS-G36173-OK,  Water- 
fall-Gilford Creek  Watershed  Flood 
Control  and  Agricultiiral  Drainage, 
Construction.  404  Permit  and  Funding, 
McCurtain  County.  OK. 

Summary.  EPA  has  no  objection  to  the 
proposed  action  as  described. 

Regulations 

ERP  No.  RS-NOA-A01093-00. 15  CFR 
Part  971;  Deep  Seabed  Mining; 
Regulations  for  Commercial  Recovery 
and  Revision  of  Regulations  for 
Exploration;  tDocket  No.  50712-n86)  (52 
FR  34748). 

Summary.  EPA  found  that  NOAA  had 
addressed  a  majority  of  concerns 
expressed  in  EPA's  comments  on  the 
previous  version  of  the  proposed 
regulations.  EPA  believes  NOAA's 
adoption  of  the  Ocean  Discharge 
Criteria  (of  section  403(c)  of  the  Clean 
Water  Act)  provides  a  cohesive 
regulatory  structure  for  applicable 
permit  requirements. 

Dated:  Oeceoiber  1. 1987. 

Richard  E.  Sanderson. 

Director,  Office  of  Federal  Activities. 
[FR  Doc.  S7-276a6  Filed  12-3-87:  8:45  am) 

BILLING  CODE  6560-50-M 


[ER-FRL-32M-3] 

Environmental  Impact  Statements; 
AvaUablUty 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

382-5073  or  (202)  382-5075. 
Availability  of  Environmental  Impact 

Statements  filed  November  23. 1987 

Through  November  27. 1987  Pursuant  to 

40  CFR  1506.9. 

EIS  No.  870428,  Final.  BLM.  WY, 
Pinedale  Resource  Area,  Resource 
Management  Plan,  Rock  Springs 
District,  Sublette  and  Lincoln 
Counties,  Due:  January  4, 1988, 
Contact:  Joe  Patti  (307)  772-2226. 

EIS  No.  870429,  Final,  EPA.  LA. 
Calcasieu  River  and  Pass  Ocean 
Dredged  Material  Disposal  Site 
Designation  for  Material  Dredged 
from  the  Calcasieu  Channel  System. 
Cameron  Parish.  Due:  January  4, 1988, 
Contact:  Norm  Thomas  (214)  655-6551. 

EIS  No.  870430,  Draft,  EPA,  TX,  Corpus 
Christi/Ingleside  Ocean  Dredged 
Material  Disposal  Site  Designation  for 
Material  Dredged  from  the  Corpus 
Christi  Ship  Channel  in  Conjunction 
with  the  U.S.  Navy's  Gulf  Coast 
Strategic  Homeport  Project,  Due: 


January  18. 1988,  Contact:  Norm 

Thomas  (214)  655-6651. 

EIS  No.  870431,  FSuppl.  COE.  LA.  New 
Orleans  to  Venice  Hurricane 
Protection  Plan.  Barrier  Feature 
Construction,  Plaquemines  Parish. 
Due:  January  4. 1988.  Contact:  E.  Scott 
Clark  (504)  862-2521. 

EIS  No.  870432.  Final,  BL\,  CA,  Colmac 
45MW  Biomass-Fueled.  Power  Plant, 
Construction  and  Operation,  Lease 
Approval.  Cabzon  Indian  Reservation, 
Riverside  County.  Due:  January  4, 
1988.  Contact  Maurice  Babby  (916) 
978-4691. 

Amended  Notice 

EIS  No.  870406.  Draft.  AFS,  OR,  Fremont 
National  Forest.  Land  and  Resource 
Management  Plan,  Lake  and  IGamath 
Counties.  Due;  March  1. 1988. 
Published  FR  11-27-87— Incorrect  due 
date. 
Dated:  December  1, 1987. 

Richard  E.  Sanderson, 

Director.  Office  of  Federal  Activities. 
[FR  Doc.  87-27890  Filed  12-3-67;  8:45  am] 

BILUNG  CODE  tSM-SO-M 


[FRL-3298-8] 

Science  Advisory  Board,  Researcti 
Strategies  Sut>committe«,  Risk 
Reduction  Group;  Open  Meeting 

Under  Pub.  L  92-463,  notice  is  hereby 
given  that  a  meeting  of  the  Risk 
Reduction  Group  of  the  Science 
Advisory  Board's  Research  Strategies 
Subcommittee  will  meet  Thursday. 
December  17. 1987.  from  8:00  a.m.  to  5:00 
p.m.  in  Lewis  Conference  Room, 
Building  66-360,  25  Ames  Street, 
Massachusetts  Institute  of  Technology. 
Cambridge,  Massachusetts. 

The  purpose  of  the  meeting  is  to 
review  the  December  11. 1987,  Draft 
Risk  Reduction  Group  Report. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend, 
make  brief  oral  comments,  or  submit 
written  comments  to  the  Group  should 
notify  Mrs.  Kathleen  Conway,  Executive 
Secretary,  or  Mrs.  Dorothy  Clark,  Staff 
Secretary,  (AlOl-F)  Science  Advisory 
Board,  by  the  close  of  business  on 
Friday,  December  IL  1987.  The 
telephone  number  is  (202)  382-2552. 

Dated:  December  1. 1987. 
Terry  F.  Yo«e. 

Director,  Science  Advisory  Board. 
[FR  Doc.  87-27993  Filed  12-3-87;  8:45  am) 

BILUNG  CODE  eS60-50-N 
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(OPTS-62046F:  FRL-3298-61 

Asbestos-Containing  Materials  in 
Schools;  Announcement  of  Change  In 
Technical  Assistance  Service 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Announcement  of  change  in 
technical  information  service. 

SUMMARY:  The  EPA  Asbestos  Technical 
Information  Service  previously  offered 
through  Research  Triangle  Institute 
(RTl)  has  now  been  combined  with 
other  technical  information  services 
offered  by  the  Office  of  Toxic 
Substances.  The  answering  service, 
which  could  be  reached  by  dialing  1- 
800-334-8371,  is  no  longer  in  operation. 
Callers  are  now  requested  to  dial  (202) 
554-1401  for  asbestos-related  technical 
inquiries. 

FOR  FURTHER  INFORMATION  CONTACT. 
Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  {TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  E-543.  401  M 
Street  SW..  Washington.  DC  20460,  (202) 
554-1404. 

SUPPLEMENTARY  INFORMATION:  Since 
1979.  EPA  has  operated  a  telephone 
service  to  provide  technical  assistance 
for  laboratories  analyzing  bulk  samples 
for  asbestos.  This  notice  announces  the 
consolidation  of  the  service  with  others 
in  order  to  provide  more  efficient 
responses  for  all  persons  calling  on  toxic 
substances  matters.  All  callers  should 
now  direct  technical  inquiries  to  (202) 
554-1404.  The  EPA  has  made 
arrangements  to  provide  prompt 
response  to  all  inquiries  for  technical 
assistance  through  this  one  telephone 
number. 

Dated:  November  24, 1987. 
Charies  L.  Elkins. 

Director.  Office  of  Toxic  Substances. 
|FR  Doc.  87-27867  Filed  12-3-87;  8:45  ain| 

BILIMIG  COOC  6S60-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-803-DRI 


Federated  States  of  Micronesia;  Major 
Disaster  and  Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Federated  States  of 
Micronesia  {FEMA-803-DR).  date^ 
November  23. 1987,  and  related 
determinations. 


DATED:  November  25. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472  (202)  646-3614. 

Notice:  Notice  is  hereby  given  that,  in 
a  letter  dated  November  23. 1987,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Disaster 
Relief  Act  of  1974,  as  amended  (42 
U.S.C.  5121  et  seq..  Pub.  L.  93-288),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Federated  States  of 
Micronesia  resulting  from  Typhoon  Nina 
beginning  on  or  about  November  21, 1987,  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
Public  Law  93-288. 1,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  Federated 
States  of  Micronesia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  Pub.  L.  93-288  for 
Public  Assistance  will  be  cost  shared. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a), 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six; 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Mr.  David  P.  Grier.  IV  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Federated  Stales  of 
Micronesia  to  have  been  affected 
adversely  by  this  declared  major 
disaster: 

The  State  of  Truk  for  Individual 
Assistance  and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Julius  W.  Becton.  |r.. 

Director.  Federal  Emergency  Management 

Agency. 

|FR  Doc.  87-27849  Filed  12-3-87;  8:45  am) 

BILLING  CODE  671S-02-M 


IFEMA-802-OR) 

Texas;  Amendment  to  Notice  of  a 
Major-Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 


ACTION:  Notice. 


summary:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Texas  |FEMA-802-DR),  dated 

November  20, 1987,  and  related 

determinations. 

DATED:  November  30, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott,  Disaster  Assistance 

Programs,  Federal  Emergency 

Management  Agency,  Washington,  DC 

20472.  (202)  646-3614. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Texas,  dated  November 
20. 1987.  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  20, 1987: 

The  Counties  of  Leon  and  Madison  for 
Individual  Assistance  only. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Dave  McLoughlin, 

Deputy  .Associate  Director,  Slate  and  Local 

Programs  and  Support,  Federal  Emergency 

Management  Agency. 

|FR  Doc.  87-27850  Filed  12-3-87;  8:45  am) 

BILLING  CODE  67K-02-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Pub.  L.  89-777  (80  Stat.  1357, 1358)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Travel  Dynamics,  Inc.  and  New  Frontier 
Cruises.  Ltd.,  132  East  70th  Street.  New 
York.  New  York  10021. 

Dated:  December  1, 1987. 
Joseph  C.  Polking. 
Secretary. 
(FR  Doc.  87-27872  Filed  12-3-87;  8:43  ^m) 

BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Fentura  Bancorp,  Inc.,  et  al.; 
Formations  of,  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 


under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFlt  224.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  fordi  in  section  3(c)  of  the  Act  (12 
U.S.C  ia42(c)). 

Each  apphcation  is  available  for 
immediate  mspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  24. 1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Fentura  Bancorp,  Inc.,  Fenton, 
Michigan;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  State  Savings  Bank  of 
Fenton.  Fenton.  Michigan. 

2.  Jasand  Inc.,  Cedar  Rapids,  Iowa;  to 
become  bank  holding  company  by 
acquiring  81.98  percent  of  the  voting 
shares  of  City  National  Bank  of  Cedar 
Rapids,  Cedar  Rapids,  Iowa.  Comments 
on  this  application  must  be  received  by 
December  21, 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  30. 1987. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  87-27811  Filed  12-3-87:  8:45  am] 

BILLING  CODE  8310-01-M 


NBD  Bancorp,  Inc^  Acquisition  of 
Company  Engaged  In  Permissible  Non- 
lianking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)t8))  and  $  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 


Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  a  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  23, 
1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  NBD  Bancorp,  Inc.,  Detroit, 
Michigan:  to  acquire  NBD  Insurance 
Company,  and  thereby  engage  in  acting 
as  reinsurer  for  credit  life  and  disability 
insurance  related  to  extensions  of  credit 
made  by  NBD  Bancorp,  Inc.,  or  its 
subsidiaries  pursuant  to  S  225.25(b)(8)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  30. 1987. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  87-27812  Filed  12-3-87:8:45  am) 

BILLING  CODE  6I1B-ei-M 


First  Bancorp  of  Kansas;  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
HoMing  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 


company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  the 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
December  18, 1987. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64196: 

1.  First  Bancorp  of  Kansas,  Wichita, 
Kansas;  to  acquire  100  percent  of  the 
voting  shares  of  Haysville  State  Bank. 
Haysville,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  2. 1987. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  87-28047  Filed  12-3-87;  8:45  am) 

BILUNG  CODE  C21».01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  November  20. 
1987. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on  301-594- 
1238  for  copies  of  package) 

1.  HMO  Reporting  Forms— NEW— 
PROs  are  authorized  to  review  impatient 
and  outpatient  services  for  Section  1876 
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contracts  for  the  quality  of  care 
provided,  accessibility  and 
underutilization  and  whether  the  setting 
for  providing  services  is  appropriate. 
Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations.  Number  of  Respondents: 
54;  Frequency  of  Response: 
Occasionally:  Estimated  Annual  Burden: 
5,400  hours. 
OMB  Desk  Officer:  Allison  Herron. 

Family  Support  Administration 

(Call  Reports  Clearance  Officer  on  202-245- 
0652  for  copies  of  package)  , 

1.  Reporting  Requirements  for    | 
Targeted  Assistance  Grants  for  Services 
for  Refugees  and  Entrants  in  Local 
Areas  of  High  Need— 0970-0042— This 
report  is  used  to  monitor  service 
activities  and  expenditures  of  grant 
monies  given  to  State  agencies  to  place 
dependent  refugees  into  unsubsidized 
employment.  Data  on  the  report  is  also 
tabulated  and  used  to  report  program 
outcomes  to  the  Congress.  Respondents: 
State  or  local  governments.  Number  of 
Respondents:  20;  Frequency  of 
Response:  Twice  per  yean  Estimated 
Annua/  Burden:  160  hours. 

OMB  Desk  Officer  Elana  Norden. 

Public  Health  Services  I 

(call  Reports  Clearance  Officer  on  202i245- 
2100  for  copies  of  package) 

Food  and  Drug  Administration 

1.  Request  for  Certification  or  Testing 
of  an  Antibiotic  Batch— 0910-0007— The 
regulation  provides  procedures  for 
manufacturers  to  use  in  requesting 
certification  of  an  antibiotic  batch  if 
they  wish  to  do  so.  Respondents: 
Businesses  or  other  for-profit.  Number  of 
Respondents:  1;  Frequency  of  Response: 
Occasionally;  Estimated  Annual  i 
Burden:  1  hour.  ' 

Alcohol,  Drug  Abuse  and  Mental  Health 
Administration 

1.  Field  Test  of  Survey  Procedures  and 
Forms  for  the  1989  National  Institute  for 
Mental  Health  (NIMH)  Client  Sample 
Survey  of  Outpatient  Programs  in 
Organized  Mental  Health  Settings — 
NEW — This  field  test  will  assess  the 
design,  procedures,  and  forms  for  a 
proposed  1989  longitudinal  survey. 
Sociodemographic,  clinical,  service, 
charges,  and  client  functioning  data  will 
be  collected  to  meet  the  information 
needs  of  NIMH,  the  Department,  States, 
and  researchers.  Respondents:  State  or 
local  governments.  Businesses  or  other 
for-profit.  Non-profit  institutions.  Small 
businesses  or  organizations.  Number  of 
Respondents:  2.070;  Frequency  of 
Response:  One-time;  Estimated  Annual 
Burden:  1.498  hours. 


OMB  Desk  Officer:  Shanna  Koss. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

HCFA:  301-594-1238 

PHS:  202-245-2100 

FSA:  202-245-0652 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503.  ATTN:  (name  of  OMB  Desk 
Officer). 

Date:  November  30, 1987. 
James  F.  Trickett, 

Deputy  Assistant  Secretary,  Administrative 

and  Management  Services. 

|FR  Doc.  87-27852  Filed  12-3-87;  8:45  am) 

BILLING  CODE  41S(M>4-M 


Food  and  Drug  Administration 
IDocketNo.87M-0375l 

Allergan  Optical;  Prentarket  Approval 
of  Wet-N-Soak"^  Wetting  and  Soaking 
Solution 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Allergan 
Optical,  Irvine,  CA,  for  premarket 
approval,  under  the  Medical  Device 
Amendments  of  1976,  of  Wet-N-Soak™ 
Wetting  and  Soaking  Solution  for  use  in 
the  chemical  disinfection  and  storage  of 
the  3M  Fluoropolymer  (fiurofocon  A)* 
Contact  Lens  and  hard  contact  lenses. 
After  reviewing  the  recommendation  of 
the  Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant  of 
the  approval  of  the  application. 
DATE:  Petitions  for  administrative 
review  by  January  4, 1988. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Whipple,  center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration,  8757 
Georgia  Avenue,  Silver  Spring,  MD 
20910,  301^27-7940. 


SUPPLEMENTARY  INFORMATION:  On  July 
9, 1987,  Allergan  Opitcal,  Irvine,  CA 
92715,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
Wet-N-Soak™  Wetting  and  Soaking 
Solution.  Wet-N-Soak^^  Wetting  and 
Soaking  Solution  is  indicated  for  use  in 
the  chemical  disinfection  and  storage  of 
the  3M  Fluoropolymer  (fiurofocon  A) 
Contact  Lens  and  hard  contact  lenses. 

On  July  24, 1987,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  October 
30, 1987,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

The  labeling  of  Wet-N-Soak^^ 
Wetting  and  Soaking  Solution  states 
that  the  solution  is  indicated  for  use  in 
the  chemical  disinfection  and  storage  of 
the  3M  Fluoropolymer  (fiurofocon  A) 
Contact  Lens  and  hard  contact  lenses. 
Manufacturers  of  the  rigid  gas 
permeable  contact  lenses  that  have  been 
approved  for  marketing  are  advised  that 
whenever  CDRH  published  a  notice  in 
the  Federal  Register  of  approval  of  a 
new  solution  for  use  with  an  approved 
rigid  gas  permeable  contact  lens,  the 
manufacturer  of  each  lens  shall  correct 
its  labeling  to  refer  to  the  new  solution 
at  the  next  printing  or  at  such  other  time 
as  CDRH  prescribes  by  letter  to  the 
applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3])  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 


10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
naterial  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  January  4. 1988.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555.  571  (21 
U.S.C,  360e(d).  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  and 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  November  25, 1987 

lohn  C  Villforth. 

Director.  Center  for  Devices  and  Radiological 
Health. 

|FR  Doc.  87-27868  Filed  12-3-87;  8:45  am) 

BILUNG  CODE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

ICO-010-08-4133-17] 

Availability  of  Record  of  Decision 
(ROD)  on  Wolf  Ridge  Corp.  Mine  Plan 
for  a  Nahcolite  Solution  Mine 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Notice  of  availability  of  record 
of  decision. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  BLM  has  prepared  a  ROD 
on  Wolf  Ridge  Corporation's  (WRC) 
mine  plan  for  a  nahcolite  solution  mine 
in  the  Piceance  Basin.  Rio  Blanco 


County,  Colorado.  The  ROD  records 
BLM's  decision  to  approve  WRC's  mine 
plan  (the  Proposed  Action),  subject  to 
BLM  applied  stipulations. 

EFFECTIVE  DATE:  The  ROD  became 
effective  with  its  signing  on  November 
20, 1987,  by  Neil  F.  Morck,  State  Director 
for  Colorado. 

ADDRESS:  Copies  of  the  ROD  are 

available  upon  request  at  the  White 
River  Resource  Area  Office,  BLM.  PO 
Box  928,  Meeker,  Colorado  81641. 

FOR  FURTHER  INFORMATION  CONTACT: 

B.  Curtis  Smith,  Area  Manager,  at  the 
above  address.  Telephone:  (303)  878- 
3601. 

SUPPLEMENTARY  INFORMATION:  BLM 

completed  an  environmental  impact 
statement  (EIS)  on  WRC's  mine  plan  for 
a  commercial  nahcolite  solution  mine 
within  existing  sodium  leases  they  hold 
in  northwest  Colorado.  WRC's  proposal 
involves  phased-approach  development 
with  initial  production  of  nahcolite  at  a 
rate  of  50,000  tons/year  increasing  in  the 
second  or  third  year  to  a  maximum 
production  of  125,000  tons/year.  The 
proposed  30-year  project  includes  a  well 
field  for  in  situ  solution  mining  of 
nahcolite;  a  handling  and  processing 
plant,  including  evaporation  ponds;  and 
associated  transportation,  access,  and 
support  facilities. 

The  EIS  analyzed  the  environmental 
and  socioeconomic  impacts  of  the 
Proposed  Action  and  three  project 
alternatives.  It  also  identified  mitigative 
measures  and  stipulations  that  are 
incorporated  into  the  approved  plan  to 
(1)  alleviate  or  minimize  potential 
environmental  impacts  from  their 
proposal,  and  (2)  ensure  compliance  of 
their  proposal  with  existing  sodium 
lease  terms. 

Decision 

The  decision  is  to  approve  the 
Proposed  Action,  subject  to  BLM  applied 
stipulations. 

Mitigation  and  Monitoring 

All  practicable  means  to  avoid  or 
minimize  environmental  harm  from 
WRC's  proposal  (Proposed  Action)  have 
been  adopted  into  BLM's  approval. 

Neil  F.  Morck, 

State  Director. 

Dated:  November  20, 1987. 
(FR  Doc.  87-27618  Filed  12-3-87;  8:45  am) 

BILUNG  CODE  4310-JB-M 


(UT-020-OS-4212-14;  U-61689) 

Salt  Lake  District;  Intent  to  Amend  Box 
Elder  Resource  Management  Plan; 
Lands  Program  Decision  2 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  intent. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  Salt  Lake  District 
proposes  to  amend  Lands  Program 
Decision  2  of  the  Box  Elder  Resource 
Management  Plan  (RMP).  The 
amendment  would  add  two  40  acre 
tracts  to  the  list  of  tracts  in  the  plan  that 
were  identified  for  disposal  by  an 
appropriate  method  under  the  law.  The 
tracts  are  described  as  follows: 

T.  13N.,  R.  13W.,  SLM 

Section  31,  Lot  1 
T.  UN.,  R.  18W.,  SLM 

Section  10,  SEy4NWy4 

Issues  to  be  addressed  include  minor 
loss  of  native  vegetation  and  associated 
wildlife  habitat.  An  environmental 
assessment  (EA)  will  be  prepared  to 
evaluate  the  proposed  amendment  as 
well  as  the  disposal  of  the  tracts. 

Both  tracts  are  currently  under 
Recreation  and  Public  Purposes  (R&PP) 
Act  leases  to  Box  Elder  County  for 
sanitary  landfills.  The  intent  of  this 
action  is  to  sell  both  tracts  under  the 
authority  of  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA)  to  the  county  for 
continued  operation  of  the  landfills. 

Public  participation  is  requested  on 
the  proposed  amendment  to  identify 
issues  of  concern.  For  a  period  of  30 
days  from  the  date  of  this  notice, 
interested  persons  may  submit 
comments  regarding  the  proposed 
amendment  to:  Leon  E.  Berggren,  Bear 
River  Resource  Area  Manager,  Bureau 
of  Land  Management,  2370  South  2300 
West,  Salt  Lake  City,  Utah  84119.  Phone 
(801)  524-5348. 

Date:  November  23, 1987 

Deane  H.  Zeller. 

District  Manager 

[FR  Doc.  87-27808  Filed  12-3-87;  8:45  am) 

BILLING  CODE  4310-DO-M 

Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Stiell  Offshore  Inc. 

agency:  Minerals  Management  Service, 
Interior. 


46128 
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action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Shell  Offshore  Inc.  has  submiffed  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
4126.  Block  310,  Main  Pass  Area, 
offshore  Louisiana  and  Mississippi. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Venice. 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  November  23, 1987. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwuod 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  J.  Tolbert,  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  73&-2867. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  fo  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Diite:  November  24. 1987. 
|.  Rogers  Pearcy, 

Regional  Din^ctor.  Gulf  of  Mexico  OCS 
Region. 
(PR  Doc.  87-27837  Filed  12-.V87;8:4.5  am) 

MLUMG  CODE  4310-MR-M 


INTERSTATE  COMMERCE 
COMMISSION 


Agricultural  Cooperative;  Intent  To 
Perform  interstate  Transportation  for 
Certain  Nonmembers 

Date:  December  1, 1987. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 


the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  Notice,  Form 
BOP  102.  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
DC. 

(1)  Agway,  Inc. 

(2)  P.O.  Box  4933,  Syracuse,  NY  13221 

(3)  P.O.  Box  4933,  Syracuse,  NY  13221 

(4)  Vincent  M.  Spadard,  Traffic 
Manager,  P.O.  Box  4853,  Syracuse,  NY 
13221 

Norota  R.  McGee, 

Secretary. 

|FR  Doc.  87-27862  Filed  12-3-87;  8:45  amj 

BILLING  CODE  7035-01-M 


Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operations  ' 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  Parent  corporation  and  address 
of  principal  office: 

Tracker  Marine  Corporation, 
Address:  1915-C  South  Campbell. 
Springfield,  Missouri  65807 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  incorporation: 

(i)  Marine  Transport  Corporation, 
incorporated  in  the  State  of  Missouri. 

B.  1.  Parent  corporation  and  address 
of  principal  office: 

West  Coast  Adhesives,  Inc.,  11104  NW. 
Front  Avenue,  Portland,  Oregon  97231 
2.  Wholly-owned  subsidiary  which 
will  participate  in  the  operations: 
Resin  Hauls,  Inc..  11104  NW.  Front 
Avenue,  Portland,  Oregon  97231 


Resin  Hauls  Inc.  is  incorporated  in:  (i) 

Oregon 

C.  1.  Parent  corporation  address  of 
principal  office  and  State  of 
Incorporation: 
Sara  Lee  Corporation,  Three  First 

National  Plaza.  Chicago,  Illinois 

60602— Maryland 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  the 
address  of  their  respective  principal 
offices  and  their  States  of  Incorporation: 
2.  Aris  Isotoner,  Inc..  417  Fifth  Avenue. 

New  York,  New  York  10016— 

Delaware 
Bali  Company.  3330  Healy  Dr.,  Winston- 
Salem.  North  Carolina  27103 — 

Delaware 
Bil  Mar  Foods.  Inc..  8300  96th  Avenue, 

Zeeland.  Michigan  49464 — Delaware 
Booth  Fisheries  Corporation,  1300  W. 

Higgins,  Park  Ridge.  Illinois  60068— 

Delaware 
Bryan  Foods,  Inc.,  1  Churchill  Road.  P.O 

Box  1177,  West  Point,  Mississippi 

39773 — Mississippi 
Capitol  Food  Company,  6501  Fulton 

Industrial  Blvd.,  Atlanta,  Georgia 

30336 — Georgia 
Chef  Pierre.  Inc..  2314  Sybrandt  St.,  P.O. 

Box  1009,  Traverse  City,  Michigan 

49685 — Delaware 
Circle  T  Foods  Company.  Inc..  4560 

Leston.  Dallas.  Texas  75247— Texas 
Coach  Leatherware  Company.  Inc..  516 

West  34th  Street,  New  York,  New 

York  10001— Delaware 
Country  Commons  Co.,  500  Waukegan 

Road,  Deerfield,  Illinois  60015— 

Delaware 
Douwe  Egberts  Coffee  Service,  Inc.,  990 

Supreme  Drive,  Bensenville.  Illinois 

60106 — Delaware 
Emmber  Brand.  Incorporated,  P.O.  Box 

2006,  Milwaukee,  Wisconsin  53201 — 

Wisconsin 
Epic  Company,  Inc.,  Jimmy  Dean 

Avenue.  Osceola.  Iowa  50213 — Illinois 
Frigid  Freeze  Foods,  Inc.,  1025  Electric 

Road,  Salem,  Virginia  24153— Virginia 
The  Fuller  Brush  Company,  5635  Hanes 

Mill  Road,  Winston-Salem.  North 

Carolina  27106 — Connecticut 
Fuller  Brush  Catalog,  Inc.,  5635  Ham-s 

Mill  Road,  Winston-Salem,  North 

Carolina  27106— North  Carolina 
Gibbon  Packing,  Inc.,  P.O.  Box  2006, 

Milwaukee,  Wisconsin  53201 — 

Connecticut 
Green  Hill,  Inc..  Rt.  11,  Elliston.  Virginia 

24087— Virginia 
Hanes  Knit  Products,  Inc.,  3334  Healy 

Drive,  Winston  Salem,  North  Carolina 

2710.3 — Delaware 
Hanes  Menswear,  Inc.,  3334  Healy 

Drive,  Winston-Salem,  North  Carolina 

27103 — Delaware 
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Higdon  Food  Service,  Inc..  1350  N.  10th 

St..  Paducah,  Kentucky  44022— 

Kentucky 
Hollywood  Brands,  Inc.,  100  S.  Poplar, 

Centralia,  Illinois  62801— Delaware 
Illinois  Fruit  &  Produce  Corp.,  One 

Quality  Lane,  Streator,  Illinois  61364 — 

Illinois 
The  Jimmy  Dean  Meat  Company,  Inc., 

1341  W.  Mockingbird  Lane,  Dallas, 

Texas  75247— Texas 
Kitchens  of  Sara  Lee,  Inc.,  500 

Waukegan  Road,  Deerfield,  Illinois 

60015 — Delaware 
Kiwi  Brands  Inc.,  Route  662  North, 

Douglassville,  Pennsylvania  19518 — 

Delaware 
Landlock  Seafood  Company,  Inc.,  4119 

Billy  Mitchell  Road,  Addison,  Texas 

75001— Texas 
L'eggs  Brands,  Inc..  P.O.  Box  2495,  5660 

University  Parkway.  Winston-Salem. 

North  Carolian  27105 — North  Carolina 
Lily  Packing.  Inc..  P.O.  Box  2006, 

Milwaukee.  Wisconsin  53201 — 

Wisconsin 
Lyon's  Restaurants.  Inc.,  1165  Triton 

Drive.  Foster  City,  California  94404 — 

Delaware 
Lyon's  Restaurants  in  Oregon.  Inc.,  1165 

Triton  Drive,  Foster  City,  California 

94404 — Oregon 
Moo-Battue,  Inc.,  P.O.  Box  2006. 

Milwaukee.  Wisconsin — Wisconsin 
Ozark  Salad  Company.  Inc..  100  N. 

Youngman,  Baxter  Springs,  Kansas 

66713 — Delaware 
Peck  Meat  Packing  Corporation,  P.O. 

Box  2006,  Milwaukee.  Wisconsin 

53201— Wisconsin 
Priddy's  Quality  Foods.  Inc..  204  H.  N.E.. 

Ardmore,  Oklahoma  73401 — 

Oklahoma 
PYA/Monarch.  Inc.  107  Frederick 

Street,  P.O.  Box  1328.  Greenville, 

South  Carolina  29602— Delaware 
Rice  Hosiery  Corporation,  550  Fairfield 

Road,  High  Point,  North  Carolina — 

North  Carolina 
Schloss  &  Kahn,  Inc.,  US  Highway  60  & 

Newcomb  Avenue,  Montgomery, 

Alabama  36195 — Delaware 
Seitz  Foods,  Inc.,  Box  247,  St.  Joseph. 

Missouri  64502 — Delaware 
Sky  Bros.,  Inc.,  Bums  Avenue  at  Canan 

Station,  Altoona,  Pennsylvania 

16603 — Pennsylvania 
Standard  Meat  Company,  3709  East  First 

Street,  Fort  Worth,  Texas  76111— 

Texas 
Superior  Coffee  and  Foods,  Inc.,  990 

Supreme  Drive,  Bensenville,  Illinois 

60106 — Illinois 
Twin  Rivers  Transportation  Company, 

955  Hamilton  Drive.  University  Park, 

Illinois  60466 — Illinois 
Wolferman's  Inc..  One  Muffin  Lane, 

North  Kansas  City,  Missouri  64116 — 

Delaware 


3.  Wholly  owned  divisions  which  will 
participate  in  the  operations  and  their 
addresses: 
Buring  Foods,  division  of  Sara  Lee 

Corporation,  1837  Harbor  Ave., 

Memphis,  Tennessee  38113 
Direct  Marketing,  division  of  Sara  Lee 

Corporation,  480  Hanes  Mill  Road, 

Winston-Salem,  North  Carolina  27105 
Direct  Sales,  division  of  Sara  Lee 

Corporation,  470  Hanes  Mill  Road, 

Winston-Salem,  North  Carolina  27105 
Direct  Store  Delivery,  division  of  Sara 

Lee  Corporation,  5650  University 

Parkway,  Winston-Salem.  North 

Carolina  27106 
Gallileo-Capri  Salami,  division  of  Sara 

Lee  Corporation,  2411  Baumann  Ave., 

San  Lorenzo,  California  94580 
Gallo  Salame,  division  of  Sara  Lee 

Corporation,  250  Brannan  St.,  San 

Francisco,  California  94107 
Gordon  County  Farm  Company,  division 

of  Rudy's  Farm  Company,  P.O.  Box 

1267,  Mauldin  Road,  Calhoun,  Georgia 

30701 
Hanes  Hosiery,  division  of  Sara  Lee 

Corporation,  401  Hanes  Mill  Road, 

Winston-Salem,  North  Carolina  27105 
Hanes  Knitwear,  division  of  Hanes  Knit 

Products,  Inc.,  450  Hanes  Mill  Road, 

Winston-Salem,  North  Carolina  27105 
Hanes  Printables,  division  of  Hanes  Knit 

Products,  Inc.,  3334  Healy  Drive, 

Winston-Salem,  North  Carolina  27103 
Hi-Brand  Foods,  division  of  Sara  Lee 

Corporation,  P.O.  Box  2048,  Peachtree 

City,  Georgia  30269 
Hillshire  Farm  Company,  division  of 

Sara  Lee  Corporation,  P.O.  Box  227, 

Rte.  No.  4,  New  London,  Wisconsin 

54961 
Kahn's  and  Company,  division  of  Sara 

Lee  Corporation,  3241  Spring  Grove 

Ave.,  Cincinnati,  Ohio  45225 
Karico,  division  of  Superior  Coffee  and 

Food  division,  990  Supreme  Drive, 

Bensenville,  Illinois  60106 
L'eggs  Products,  division  of  Sara  Lee 

Corporation,  P.O.  Box  2495,  5660 

University  Parkway,  Winston-Salem, 

North  Carolina  27105 
R.B.  Rice  Company,  division  of  Sara  Lee 

Corporation,  1951  Rice  Road,  Lee's 

Summit,  Missouri  64063 
Rudy's  Farm  Company,  division  of  Sara 

Lee  Corporation,  2424  Music  Valley 

Drive,  Nashville,  Tennessee  37214 
Superior  Coffee  and  Foods,  division  of 

Sara  Lee  Corporation.  990  Supreme 

Drive,  Bensenville,  Illinois  60106 
Sweet  Sue  Kitchens,  division  of  Sara 
Lee  Corporation,  McArthur  Drive, 
Athens,  Alabama  35611 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  87-27863  Filed  12-3-87;  8;45  am] 

MLUNG  CODE  703S-01-M 


[Finance  Docket  No.  31163] 

Winona  Bridge  Railway  Co.— Trackage 
Rights— Burlington  Northern  Railroad 
Co. 

Burlington  Northern  Railroad 
Company  (BN)  has  agreed  to  grant 
overhead  track  rights  to  its  wholly- 
owned  subsidiary,  Winona  Bridge 
Railway  Company  (WB),  between 
Winona  Junction,  WI,  and  Seattle,  WA. 
a  distance  of  approximately  1,860  miles. 
The  rights  granted  to  WB  restrict  it  from 
serving  and/or  switching  industries 
located  along  the  BN  trackage,  except 
that  WB  shall  have  the  right  to  pick  up 
and  set  out  traffic  at  BN's  TOFC/COFC 
hub  centers  in  St.  Paul,  MN,  and 
Spokane  and  Seattle,  WA.  The  BN-WB 
trackage  rights  transaction  was  entered 
into  on  November  16, 1987,  and  became 
effective  on  November  25, 1987. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354  I.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
I.C.C.  653  (1980). 

Dated:  November  25, 1987. 

By  the  Commission.  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  87-27773  Filed  12-3-87;  8:45  amJ 

BILLING  CODE  7035-01-4I 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Corporation  for  Open  Systems 
International 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  the 
Corporation  for  Open  Systems 
International  ("COS")  has  filed  an 
additional  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  on  October  23, 1987, 
disclosing  a  joint  development 
agreement  between  COS  and  the 
National  Computing  Centre  Limited  of 
Manchester,  England.  The  additional 
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written  notirication  was  Tiled  for  the 
purpose  of  extending  the  protections  of 
section  4  of  the  Act  limiting  the  recovery 
of  antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

On  May  14, 1986.  COS  filed  its  original 
notiflcation  pursuant  to  section  6(a]  of 
the  Act.  The  Department  of  Justice  (the 
"Department")  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  June  11. 1986.  51  PR  21260. 
On  August  6, 1986,  September  30, 1986, 
January  2, 1987,  March  24, 1987,  June  12, 
1987,  July  18, 1987,  July  24, 1987,  and 
October  5, 1987,  COS  filed  additional 
written  notifications.  The  Department 
published  notices  in  the  Federal  Register 
in  response  to  these  additional 
notifications  on  September  4, 1986  (51 
FR  31735).  October  28. 1986  (51  FR 
39434).  February  13. 1987  (52  FR  4971). 
April  24, 1987  (52  FR  13769),  July  21, 1987 
(52  FR  27473),  October  7, 1987  (52  FR 
37539),  and  November  9, 1987  (52  FR 
43138).  respectively.  1 

On  September  15, 1987.  the         | 
Corporation  for  Open  Systems 
International  entered  into  a  written  joint 
development  agreement  with  the 
National  Computing  Centre  Limited,  a 
United  Kingdom  company,  the  purpose 
of  which  is  to  jointly  develop  a  Message 
Handling  Test  System. 
Joseph  H.  Widmar, 

Director  of  Operations,  AiitilrusI  Division. 
|FR  Doc.  87-27844  Filed  12-»-87;  8:45  am) 

BILLING  COOC  441(M)1-M 


Drug  Enforcement  AdministratiCNi 

Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  July  22, 1987,  and 
published  in  the  Federal  Register  on  July 
28, 1987;  (52  FR  28201),  Arenol  Chemical 
Corporation  of  New  Jersey,  a  new 
applicant,  40-33  23rd  Street,  Long  Island 
City.  New  York  11101.  made  application 
to  the  Drug  Enforcement  Administration 
to  be  registered  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  below:  , 


Drug 


Ainp'wianvne.  «a  saHs.  op)ica<  xomsn.  and  H 
salts  o*  its  octical  isomers  (1 100).  I 

kfleitiampnatamne.  i<s  sans,  isoniers.  and  saNs  II 
dils  aomars  (1105). 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
S  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 


for  registration  as  a  bulk  manufacturer 

of  the  basic  classes  of  controlled 

substances  listed  above  is  granted. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

Dated:  November  30, 1987. 
|FR  Doc.  87-27869  Filed  12-3-87;  8:45  am) 

BILUNG  CODE  441(MM-M 


(Docket  No.  87-1] 

Hearing;  Lewis  K.  Curtwright,  D.O^  . 
Miiford.  OH 

Notice  is  hereby  given  that  on 
December  6, 1986,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Lewis  K.  Curtwright,  D.O.,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration,  BC0306399,  and  deny 
any  pending  applications  for  renewal. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration,     - 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
10:00  a.m.  on  Thursday,  December  3, 
1987,  in  Courtroom  No.  10,  United  States 
Claims  Court,  717  Madison  Place  NW.. 
Washington,  DC. 

Dated:  December  1. 1987. 
John  C.  Lawn, 

Administrator.  Drug  Enforcement 
Administration. 
|FR  Doc.  87-27870  Filed  12-3-87;  8:45  am) 

BILUNO  COOE  4410-0»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

ITA-W-20.0741 

The  Gleason  Works  Rochester,  NY; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  Certification  of  Eligibility 
to  Apply  for  Worker  Adjustment 
Assistance  on  October  28, 1987 
applicable  to  all  workers  of  The  Gleason 
Works,  Rochester,  New  York.  The 
Certification  was  published  in  the 
Federal  Register  on  November  10, 1987 
(52  FR  43258). 

Based  on  new  information  furnished 
by  the  company,  the  Office  of  Trade 
Adjustment  Assistance,  reviewed  the 


certification.  The  additional  information 
from  the  company  revealed  a  separate 
worker  group  (Cutter  Division)  which 
had  decreased  sales  and  production  and 
employment  declines  in  1987  at  The 
Gleason  Works  and  increased  company 
imports.  Company  officials  indicated 
that  cutter  production  is  in  the  final 
stages  of  being  moved  to  England. 

The  intent  of  the  certification  is  to 
cover  all  workers  of  The  Gleason 
Works,  Rochester.  New  York  who  were 
affected  by  increased  imports  of  cutters 
and  machine  tools  for  gears.  The 
amended  notice  applicable  to  TA-W- 
20,074  is  hereby  issued  as  follows: 

AH  workers  of  The  Gleason  Works. 
Rochester.  New  York  who  became  totally  or 
partially  separated  from  employment  on  or 
after  August  29, 1986  and  before  Janu.iry  15, 
1987  and  all  workers  of  the  Cutter  Division  of 
The  Gleason  Works,  Rochester,  New  York 
who  became  totally  or  partially  separated 
from  employment  on  or  after  January  15,  1987 
are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC,  this  25  day  of 
November.  1987 
Harold  A.  Bratt, 

Deputy  Director.  Office  of  Program 
Management,  UlS. 
[FR  Doc.  87-27962  Filed  12-^-87;  8:45  am| 

BILLING  COOE  4510-30-M 


Federal-State  Unemployment 
Compensation  Program;  Certification 
Relating  to  Reduced  Credits  Under  the 
Federal  Unemployment  Tax  Act  for 
1987 

Section  3302(c)(2)  of  the  Federal 
Unemployment  Tax  Act  (FUTA) 
provides  for  the  repayment,  through 
reduced  credits,  of  outstanding  balances 
of  repayable  advances  made  to  States 
under  Title  XII  of  the  Social  Security 
Act.  States  that  meet  specific  criteria 
under  subsections  (c),  (f),  or  (g)  of 
section  3302  may  have  the  credit 
reduction  limited  or  not  applied.  The 
certification  to  the  Secretary  of  the 
Treasury  of  States  subject  to  the  credit 
reduction  for  1987  and  States  that 
qualify  for  credit  reduction  relief  is 
published  below. 

Date;  November  30. 1987. 
Roger  D.  Semerad, 

Assistant  Secretary  of  Labor. 

November  10. 1987. 
The  Honorable  James  A.  Baker  III, 
Secretary  of  the  Treasury,  Washington,  DC 
Dear  Secretary  Baker:  This  is  to  verify  the 
States  which  have  an  outstanding  balance  oi 
repayable  advances  under  Title  XII  of  the 
Social  Security  Act  and  to  notify  you  of  my 
dtiterminalion  as  to  ttie  status  of  the  Slates 
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with  regard  to  the  reduction  in  credit 
provisions  of  Section  3302(c)(2)  of  the  Federal 
Unemployment  Tax  Act  (FUTA). 

Pursuant  to  delegation  of  authority  to  me,  I 
have  determined  that  employers  in  two 
States  are  subject  to  a  reduction  in  FUTA 
offset  credit  for  taxable  year  1987: 
Michigan 
Pennsylvania 

Under  certain  conditions,  subsection  (f)  of 
Section  3302  of  the  FUTA  limits  or  caps  the 
FUTA  tax  credit  reduction  in  a  year  to  an 
amount  which  does  not  exceed  the  greater  of 
0.6  percent  of  wages  subject  to  FUTA  or  the 
percentage  reduction  that  was  in  effect  for 
the  preceding  taxable  year.  To  quahfy  for  a 
cap  in  taxable  year  1987,  the  Secretary  of 
Labor  (or  his  delegate]  must  determine  that  a 
State  has  taken  no  action  in  the  12  months 
ending  on  September  30, 1987,  unless  required 
under  State  law  in  effect  before  August  13, 
1981,  which  has  resulted  or  will  result  in: 

(1)  a  reduction  in  the  State's  unemployment 
tax  effort,  or 

(2)  a  net  decrease  in  the  solvency  of  the 
State  unemployment  compensation  system, 
and,  further,  that: 

(3)  the  State  unemployment  tax  rate  for  the 
calendar  year  equals  or  exceeds  the  average 
benefit  cost  ratio  for  calendar  years  in  the 
five-calendar  year  period  ending  with 
calendar  year  1986,  and 

(4)  the  outstanding  balance  of  advances  to 
the  State  on  September  30  of  calendar  year 
1987  was  not  greater  than  the  outstanding 
balance  for  such  State  on  September  30, 1984. 

Pursuant  to  delegation  of  authority  to  me,  I 
have  determined  that  under  criteria  one  State 
(Michigan)  qualifies  for  the  cap.  but  is  not 
subject  to  reduced  FUTA  credits  for  1987 
because  it  also  qualifies  for  avoidance  of  the 
offset  credit  reduction  under  subsection  (g)  of 
Section  3302  as  noted  below. 

I  have  also  determined  that  one  State  is  not 
affected  by  the  cap  and  is  subject  to  reduced 
FUTA  credits  for  1987  as  follows: 
Pennsylvania  1.5% 

Subsection  (g)  of  Section  3302  gives  a  State 
the  option  of  repaying  on  or  before  November 
9  a  portion  of  its  outstanding  loans  each  year 
through  transfer  of  a  specified  amount  from 
its  account  in  the  Unemployment  Trust  Fund 
(UTF)  to  the  Federal  Unemployment  Account 
(FUA)  in  the  UTF.  The  transfer  to  FUA  would 
be  in  lieu  of  a  reduced  credit  in  the  Federal 
tax  paid  by  the  employers  in  the  State.  The 
State  must  meet,  as  determined  by  the 
Secretary  of  Labor  (or  his  delegate),  the 
following  criteria  in  order  to  avoid  the  offset 
credit  reduction  for  1987: 

(1)  make  repayments  to  FUA  during  the 
one-year  [>eriod  ending  on  November  9. 1987. 
of  an  amount  not  less  than  the  sum  of  all 
loans  made  to  the  State  in  the  one-year 
period  ending  on  such  November  9,  plus  the 
potential  additional  taxes  due  by  reason  of 
the  reduced  credit  applicable  to  taxable  year 
1987: 

(2)  have  or  will  have  sufficient  funds 
remaining  after  such  repayments  to  pay 
benefits  for  at  least  three  months  from 
November  1  of  the  same  year  without 
receiving  another  Title  XII  advance;  and 


(3)  have  taken  action  by  amendment  of  the 
State  law,  after  the  date  of  the  first  advance 
is  taken  into  account,  to  increase  the  net 
solvency  of  its  UI  system,  and  such  net 
increase  equals  or  exceeds  the  potential 
additional  taxes  for  such  taxable  year. 

Pursuant  to  delegation  of  authority  to  me.  I 
have  determined  that  under  these  criteria  one 
State  qualifies  and  is  thus  not  subject  to 
reduced  FUTA  credits  for  1987  as  follows: 
Michigan 

Further,  I  have  determined  that  the  State  of 
Texas  has  an  outstanding  balance  of  Title  XII 
advances  as  of  November  10, 1987,  but  is  not 
subject  to  reduced  credits  for  1987. 
Sincerely, 

Carolyn  M.  Golding, 

Director,  Unemployment  Insurance  Service. 

[FR  Doc.  87-27903  Filed  12-3-87;  8:45  am) 

BILLING  COOE  4S10-30-M 


Federal-State  Unemployment 
Compensation  Program;  Certification 
of  Interest  Relief:  Certification  of 
States  Qualifying  For  Partial  Relief  of 
Interest  Due  on  Advances  Under  Title 
XII  of  the  Sodal  Security  Act  For  1987 

Title  XII  of  the  Social  Security  Act 
provides  for  deferral  and  delay  of 
interest  payable  by  States  on  advances 
received  by  them  from  the  Federal 
unemployment  account  in  the 
Unemployment  Trust  Fund  if  the  States 
meet  criteria  set  forth  in  the  statute.  The 
certification  to  the  Secretary  of  the 
Treasury  of  specified  States  that  meet 
the  respective  criteria  with  respect  to 
interest  due  prior  to  October  1, 1987,  is 
published  below. 

Date:  November  30, 1987. 

Roger  0.  Semerad, 

Assistant  Secretary  of  Labor. 

September  10. 1987. 
The  Honorable  James  A.  Baker  III. 
Secretary  of  the  Treasury,  Washington,  DC 
20220. 
Dear  Secretary  Baker  The  Department  of 
Labor  has  reviewed  States'  applications  for 
relief  from  interest  payments  which  are  due 
prior  to  October  1. 1987.  The  interest  relief 
options  available  to  States  are: 

(1)  High  Unemployment  Deferral:  Section 
1202(b)(3)(C)  of  the  Social  Security  Act  (SSA) 
allows  a  State  to  defer  75  percent  of  interest 
otherwise  due  if  the  rate  of  insured 
unemployment  under  the  State  law  for  the 
period  consisting  of  the  first  six  months  of  the 
preceding  calendar  year  equaled  or  exceeded 
7.5  percent.  The  State  must  pay  75  percent  of 
interest  otherwise  due  in  three  annual 
installments  of  at  least  25  percent  beginning 
with  the  year  after  the  year  in  which  it  was 
due.  The  interest  deferred  does  not  accrue 
interest. 

(2)  High  Unemployment  Delay  of  Payment 
Due:  Section  1202(b)(9)  of  the  SSA  allows  a 


State  to  delay  up  to  nine  months  the  payment 
of  interest  due  September  30  of  any  calendar 
year  after  1982  during  which  the  average  total 
unemployment  rate  fTUR)  in  the  State  was 
13.5  percent  TUR  or  higher  for  the  most 
recent  12-month  period  for  which  data  are 
available.  The  State  must  meet  the  13.5 
percent  requirement  each  succeeding  year  in 
order  to  delay  payments  nine  months  in  such 
succeeding  years. 

There  were  no  States  which  qualified  for 
the  above  relief. 

The  following  States  have  qualified  for 
deferral  of  interest  in  previous  years,  have 
taken  no  action  to  reduce  solvency,  and  thus 
meet  the  requirements  to  continue  the 
installment  payment  of  interest:  Colorado, 
Kentucky,  Illinois,  Michigan.  Ohio, 
Pennsylvania,  West  Virginia,  and  Wisconsin. 

Sincerely, 
Robert  Deslongcluunps, 
for  Carolyn  M.  Golding. 
Director,  Unemployment  Insurance  Service. 
[FR  Doc.  87-27904  Filed  12-3-67;  8:45  am) 
BILUNG  COOE  4Sia-S0-N 


Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494.  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
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accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO]  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self-         ' 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  [)epartment  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW..  Room  S-3504,         , 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 


Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page' 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 


Distiict  ol  Co<iimt»a  DC87-1  (Jan  2,  1987)     p  86 

Florida:  FL87-1  (Jan  2,  1987)  pp.  110-112. 

Massachusells:  MA87-3  (Jan  2.  1987) pp.  402-405. 

New  York:  NY87-9  (Jan.  2.  1967) p.  768. 

New  Vocti.  NY87-10  (Jan.  2.  1987) p.  771. 

New  Yof*  NY87-15  (Jan  2,  1987) p.  812. 

Pennsylvania:  PA87-5  (Jan  2.  1987) p  883 

Tennessee  TI>i87-5  (Jan  2.  1987) pp.  1096-1098 


Volume  11 


mnoe.  IL87-15  (Jan  2.  1987) - HP  197-204. 

0«»o:  OH87-2  (Jan.  2.  1987) p.  736. 

Ohio  OH87-29  (Jan  2.  1967) p.  822. 

Volume  III 

Anzona:  AZ87-3  (Jan  2.  1987) pp  30-33 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  County.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  yeaf, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  27th  day  of 
November  1987. 

Alan  L  Moss, 

Director.  Division  of  Wage  Determinations. 

|FR  Doc.  87-27633  Filed  12-3-87;  8:45  am) 
BILUNG  CODC  4510-27-M 


Mine  Safety  and  Health  Administration 
I  Docket  No.  M-97-32-M  ] 

Big  Horn  Redi-Mix,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Big  Horn  Redi-Mix,  Inc.,  P.O.  Box  672. 
Greybull.  Wyoming  82426  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  56.12028  (testing  grounding 
systems)  to  its  Big  Horn  Mine  (I.D.  No. 
48-00266)  located  in  Big  Horn  County. 
Wyoming.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  continuity  and 
resistance  grounding  systems  be  tested 
immediately  after  installation,  repair, 
and  modification,  and  annually 
thereafter. 

2.  Petitioner  requests  a  modification  of 
the  standard  as  it  pertains  to  the  testing 
of  the  resistance  of  the  grounding 
electrodes  where  the  portable  plants 
relocate. 

3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  When  a  grounding  electrode 
system  is  made,  one  or  more  of  the 
electrodes  specified  below  will  be  used. 
Made  electrodes  will  be  imbedded 
below  the  permanent  moisture  level; 

(b)  Made  electrodes  will  be  free  from 
nonconductive  coatings  such  as  paint  or 
enamel; 

(c)  Where  more  than  one  electrode 
system  is  used  (including  those  used  for 
lightning  rods),  each  electrode  of  one 
system  will  not  be  less  than  6  feet  from 
the  other  electrode  of  another  system; 

(d)  Rod  and  pipe  electrodes  will  not 
be  less  than  8  feet  in  length; 

(e)  Electrodes  of  pipe  or  conduit  will 
not  be  smaller  than  %  inch  trade  size 
and.  where  of  iron  or  steel,  shall  have 
the  outer  surface  galvanized  or 
otherwise  metal-coated  for  corrosion 
protection; 

(f)  Electrodes  of  rods  of  steel  or  iron 
shall  be  at  least  Ys  inch  diameter. 
Nonferrous  rods  or  their  equivalent  will 
not  be  less  than  V^  inch  in  diameter; 

(g)  Where  rock  bottom  is  not 
encountered,  the  electrodes  will  be 
driven  to  a  depth  of  8  feet.  Where  rock 
bottom  is  encountered  at  a  depth  of  less 
than  8  feet.  Where  rock  bottom  is 
encountered  at  a  depth  of  less  than  4 
feet,  electrodes  not  less  than  8  feet  long 
will  be  buried  in  a  trench; 

(h)  The  ground  rods  and  associated 
bonds  will  be  visually  inspected  for 
physical  deterioration  and  mechanical 


bonding  each  time  a  portable  operation 
is  relocated; 

(i)  Annual  ground  bed  measurements 
will  be  performed  at  the  site  where  any 
portable  plant  remains  in  the  same 
location  for  more  than  one  calendar 
year;  and 

(j)  The  grounding  conductor  is  most 
susceptible  to  breaking  due  to  flexing 
and  disconnecting/reconnecting  during 
these  moves.  Therefore,  equipment 
grounding  conductor  continuity 
measurements  will  be  performed  after 
each  relocation  of  a  portable  plant. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  writh  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  4, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Siivey. 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Date:  November  20. 1987. 
[FR  Doc  87-27892  Filed  12-3-87:  8:45  am] 

BILLING  CODE  4StO-43-M 


(Docket  NO.  M-87-225-C1 

Chestnut  Coal  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Chestnut  Coal  Company.  R.D.  3.  Box 
142-B.  Sunbury.  Pennsylvania  17801  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1400  (hoisting  equipment; 
general)  to  its  No.  10  Slope  (I.D.  NO.  36- 
07059)  located  in  Northumberland 
County.  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 


3.  Petitioner  further  believes  that  if 
"makeshift"safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  4, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Siivey. 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Dated:  November  2a  1967. 
[FR  Doc.  87-27893  Filed  12-3-87;  8:45  am) 

BILLING  CODE  4510-43-11 

[Docket  Na  M-86-167-C] 

Clinchrield  Coal  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 
(Amendment) 

Clinchfield  Coal  Company,  P.O.  Box  7. 
Dante.  Virginia  24237  has  filed  an 
amendment  to  a  petition  for 
modification.  On  August  22, 1986, 
Clinchfield  Coal  Company,  submitted  a 
petition  to  modify  the  application  of  30 
CFR  75.326  (aircourses  and  belt  haulage 
entries)  to  its  McClure  No.  1  Mine  (I.D. 
No.  44-04251)  located  in  Russell  County, 
Virginia.  On  November  25. 1986,  MSHA 
published  notice  of  this  petition  in  the 
Federal  Register  (51  FR  42663).  allowing 
interested  parties  30  days  to  submit 
comments.  On  February  10. 1987.  a 
proposed  decision  and  order  was  issued 
granting  this  petition  with  special  terms 
and  conditions.  On  July  13, 1987, 
petitioner  submitted  a  request  to  amend 
paragraph  1(d)  of  the  proposed  decision 


and  order.  Paragraph  1(d)  is  hereby 
amended  to  read:  The  velocity  of  air  in 
the  belt  conveyor  will  be  50  feet  a 
minute,  or  greater,  and  have  a  definite 
and  distinct  movement  in  the  designated 
direction,  in  order  to  comply  with  the 
requirements  of  this  petition.  The 
velocity  of  air  current  in  the  belt 
conveyor  entry  will  not  exceed  1200  feet 
per  minute.  The  amendment  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

Request  for  Commeots 

Persons  interested  in  this  amendment 
to  the  petition  may  furnish  written 
comments.  These  comments  must  be 
filed  with  the  Office  of  Standards. 
Regulations  and  Variances.  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard,  Arlington. 
Virginia  22203.  All  comments  must  be 
postmarked  or  received  in  that  office  on 
or  before  January  4. 1988.  Copies  of  the 
amendment  and  the  original  petition  for 
modification  are  available  for  inspection 
at  that  address. 
Patricia  W.  Siivey. 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Date:  November  18, 1987. 
[FR  Doc.  87-27897  Filed  12-3-87;  8:45  am] 

BILLING  CODE  4510-43-M 


[Docket  No.  M-»6-16»-Cl 

Clinchfield  Coal  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 
(Amendment) 

Clinchfield  Coal  Company,  P.O.  Box  7. 
Dante.  Virginia  24237  has  filed  an 
amendment  to  a  petition  for 
modification.  On  August  22. 1986. 
Clinchfield  Coal  Company,  submitted  a 
petition  to  modify  the  application  of  30 
CFR  75.326  (aircourses  and  belt  haulage 
entries)  to  its  Splashdam  Mine  (I.D.  NO. 
44-00269)  located  in  Dickenson  County, 
Virginia.  On  December  9, 1986.  MSHA 
published  notice  of  this  petition  in  the 
Federal  Register  (51  FR  44388),  allowing 
interested  parties  30  days  to  submit 
comments.  On  May  19, 1987,  a  proposed 
decision  and  order  was  issued  granting 
this  petition  with  special  terms  and 
conditions.  On  September  14, 1987, 
petitioner  submitted  a  request  to  amend 
paragraph  1(d)  of  the  proposed  decision 
and  order.  Paragraph  1(d)  is  hereby 
amended  to  read:  The  velocity  of  air  in 
the  belt  conveyor  will  be  50  feet  a 
minute,  or  greater,  and  have  a  definite 
and  distinct  movement  in  the  designated 
direction,  in  order  to  comply  with  the 
requirements  of  this  petition.  The 
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velocity  of  air  current  in  the  belt 
conveyor  entry  will  not  exceed  1200  feet 
per  minute.  The  amendment  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

Request  for  Comments 

Persons  interested  in  this  amendment 
to  the  petition  may  furnish  written 
comments.  These  comments  must  be 
filed  with  the  OfHce  of  Standards. 
Regulations  and  Variances,  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203.  All  comments  must  be 
postmarked  or  received  in  that  office  on 
or  before  January  4, 1988.  Copies  of  the 
amendment  and  the  original  petition  for 
modification  are  available  for  inspection 
at  that  address. 
Patricia  W.  SiJvey, 

Acting  Associate  Assistant  Secretory  for 
Mine  Safety  and  Health. 
Date:  November  23. 1987. 
|FR  Doc.  87-27898  Filed  12-3-87:  8:45  am] 

BIUJN6  CODE  4510-43-M 


lOocket  No.  M-86-169-C1 

Clinchfielcl  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard      1 
(Amendment) 


Clinchfield  Coal  Company.  P.O.  Box  7, 
Dante,  Virginia  24237  has  filed  an 
amendment  to  a  petition  for 
modification.  On  August  22, 1986, 
Clinchfield  Coal  Company,  submitted  a 
petition  to  modify  the  application  of  30 
CFR  75.1103-4(a)  (automatic  fire  sensor 
and  warning  device  systems; 
installation:  minimum  requirements)  to 
its  Splashdam  Mine  (I.D.  No.  44-00269) 
located  in  Dickenson  County,  Virginia. 
On  December  9, 1986,  MSHA  published 
notice  of  this  petition  in  the  Federal 
Register  (51  FR  44389).  allowing 
interested  parties  30  days  to  submit 
comments.  On  May  19, 1987,  a  proposed 
decision  and  order  was  issued  granting 
this  petition  with  special  terms  and 
conditions.  On  September  14, 1987, 
petitioner  submitted  a  request  to  amend 
paragraph  1(d)  of  the  proposed  decision 
and  order.  Paragraph  l(d]  is  hereby 
amended  to  read:  The  velocity  of  air  in 
the  belt  conveyor  will  be  50  feet  a 
minute,  or  greater,  and  have  a  definite 
and  distinct  movement  in  the  designated 
direction,  in  order  to  comply  with  the 
requirements  of  this  petition.  The 
velocity  of  air  current  in  the  belt 
conveyor  entry  will  not  exceed  1200  feet 
per  minute.  The  amendment  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 


Request  for  Comments 

Persons  interested  in  this  amendment 
to  the  petition  may  furnish  written 
comments.  These  comments  must  be 
filed  with  the  Office  of  Standards, 
Regulations  and  Variances,  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203.  All  comments  must  be 
postmarked  or  received  in  that  office  on 
or  before  January  4, 1988.  Copies  of  the 
amendment  and  the  original  petition  for 
modification  are  available  for  inspection 
at  the  address. 
Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for' 
Mine  Safety  and  Health. 
Date:  November  23, 1987. 
[FR  Doc.  87-27899  Filed  12-3-87;  8:45  amj 

WLLING  CODE  4510-43-M 

[Docket  No.  M-86-170-C] 

Clinchfield  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 
(Amendment) 

Clinchfield  Coal  Company,  P.O.  Box  7, 
Dante,  Virginia  24237  has  filed  an 
amendment  to  a  petition  for 
modification.  On  August  22, 1986, 
Clinchfield  Coal  Company,  submitted  a 
petition  to  modify  the  application  of  30 
CFR  75.1105  (housing  of  underground 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops,  and  permanent  pumps) 
to  its  Splashdam  Mine  (I.D.  No.  44- 
00269)  located  in  Dickenson  County, 
Virginia.  On  December  9, 1986,  MSHA 
published  notice  of  this  petition  in  the 
Federal  Register  (51  FR  44389),  allowing 
interested  parties  30  days  to  submit 
comments.  On  May  19, 1987,  a  proposed 
decision  and  order  was  issued  granting 
this  petition  with  special  terms  and 
conditions.  On  September  14, 1987, 
petitioner  submitted  a  request  to  amend 
paragraph  1(d)  of  the  proposed  decision 
and  order.  Paragraph  1(d)  is  hereby 
amended  to  read:  The  velocity  of  air  in 
the  belt  conveyor  will  be  50  feet  a 
minute,  or  greater,  and  have  a  definite 
and  distinct  movement  in  the  designated 
direction,  in  order  to  comply  with  the 
requirements  of  this  petition.  The 
velocity  of  air  current  in  the  belt 
conveyor  entry  will  not  exceed  1200  feet 
per  minute.  The  amendment  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

Request  for  Comments 

Persons  interested  in  this  amendment 
to  the  petition  may  furnish  written 
comments.  These  comments  must  be 
filed  with  the  Office  of  Standards, 


Regulations  and  Variances,  Mine  Safety 

and  Health  Administration,  Room  627, 

4015  Wilson  Boulevard,  Arlington, 

Virginia  22203.  All  comments  must  be 

postmarked  or  received  in  that  office  on 

or  before  (January  4, 1988.  Copies  of  the 

amendment  and  the  original  petition  for 

modification  are  available  for  inspection 

at  that  address. 

Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 

Mine  Safety  and  Health. 

Dale:  November  23, 1987. 

|FR  Doc.  87-27900  Filed  12-3-87;  8:45  am| 

BILLING  CODE  4510-43-M 


I  Docket  No.  M-85-184-C] 

Clinchfield  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 
(Amendment) 

Clinchfield  Coal  Company,  P.O.  Box  7, 
Dante,  Virginia  24237  has  filed  an 
amendment  to  a  petition  for 
modification.  On  November  1, 1985, 
Clinchfield  Coal  Company,  submitted  a 
petition  to  modify  the  application  of  30 
CFR  75.1105  (housing  of  underground 
transfer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops,  and  permanent  pumps) 
to  its  McClure  No.  1  Mine  (I.D.  No.  44- 
04251)  located  in  Dickenson  County, 
Virginia.  On  January  14. 1986.  MSHA 
published  notice  of  this  petition  in  the 
Federal  Register  (51  FR  1585).  allowing 
interested  parties  30  days  to  submit 
comments.  On  February'  10, 1987,  a 
proposed  decision  and  order  was  issued 
granting  this  petition  with  special  terms 
and  conditions.  On  September  14, 1987, 
petitioner  submitted  a  request  to  amend 
paragraph  1(d)  of  the  proposed  decision 
and  order.  Paragraph  1(d)  is  hereby 
amended  to  read:  the  velocity  of  air  in 
the  belt  conveyor  will  be  50  feet  a 
minute,  or  greater,  and  have  a  definite 
and  distinct  movement  in  the  designated 
direction,  in  order  to  comply  with  the 
requirements  of  this  petition.  The 
velocity  of  air  current  in  the  belt 
conveyor  entry  will  not  exceed  1200  feet 
per  minute.  The  amendment  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

Request  for  Comments 

Persons  interested  in  this  amendment 
to  the  petition  may  furnish  written 
comments.  These  comments  must  be 
filed  with  the  Office  of  Standards, 
Regulations  and  Variances,  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203.  All  comments  must  be 


postmarked  or  received  in  that  office  on 
or  before  January  4, 1988.  Copies  of  the 
amendment  and  the  original  petition  for 
modification  are  available  for  inspection 
at  that  address. 
Patricia  W.  Silvey, 

Acting  Association  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Date:  November  23, 1987. 

[FR  Doc.  87-27901  Filed  12-3-87;  8:45  am) 

BILUNG  CODE  4S10-43-M 


I  Docket  No.  M-87-221-C] 

Production  Coal  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Production  Coal  Company,  Inc.,  P.O. 
Box  1257  Main  Street  Station.  Pikeville. 
Kentucky  41501  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.1719 
(illumination)  to  its  Jehovah  Mine  (I.D. 
No.  15-15901)  located  in  Floyd  County. 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  all  working  places  in  a 
mine  be  illuminated  by  permissible 
lighting  while  persons  are  working  in 
such  places. 

2.  The  mine  is  34  to  37  inches  in  height 
with  unlevel  bottom,  and  there  is  only 
six  inches  between  the  frame  of  the 
equipment  and  the  roof. 

3.  Petitioner  states  that  the  use  of 
space  lights  would  result  in  a  diminution 
of  safety  to  the  miners  affected  because 
they  have  a  blinding  effect,  which  could 
impair  equipment  operator's  vision, 
when  tramming  and  could  result  in 
electrical  shock  if  a  cable  is  out. 

4.  Petitioner  further  states  that  there 
are  two  headlights  and  two  rear 
headlights  on  all  underground 
equipment,  which  provides  adequate 
light  for  the  miners  to  tram  with. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  4, 1988.  Copies  of  the  petition 


are  available  for  inspection  at  that 

address. 

Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Date:  November  20, 1987. 

(FR  Doc.  87-27894  Filed  12-3-87;  8:45  amj 
BILUNO  CODE  4S10-43-M 

[Docket  No.  M-87-220-C] 

R.S.  &  W.  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

R.S.  &  W.  Coal  Company.  Box  36, 
Klingerstown,  Pennsylvania  17941  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1405  (automatic  couplers) 
to  its  R.S.  &  W.  Drift  Mine  (I.D.  No.  36- 
01818)  located  in  Schuylkill  County, 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  track  haulage  cars  be 
equipped  with  automatic  couplers. 

2.  Petitioner  states  that  installation  of 
automatic  couplers  on  the  track  haulage 
cars  would  result  in  a  diminution  of 
safety  to  the  miners  affected  due  to  the 
sharp  radius  curves  in  the  track,  the 
undulating  pitch  of  the  slopes,  the 
different  types  of  small  lightweight  cars, 
and  the  systems  of  haulage. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  4. 1988.  Copies  of  the  petititon 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 
Date:  November  20, 1987. 
[FR  Doc.  87-27895  Filed  12-3-87;  8:45  am] 

BILUNQ  CODE  4510-43-M 

[Docket  No.  M-87-211-C] 

South  East  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

South  East  Coal  Company,  P.O.  Box 
219.  Isom.  Kentucky  41824  has  filed  a 


petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
Mine  No.  403  (I.D.  No.  15-05427)  Located 
in  Knott  County.  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  conopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  Petitioner  states  that  the  use  of  cabs 
or  canopies  on  the  mine's  electric  face 
equipment  would  result  in  a  diminution 
of  safety  to  the  miners  affected  because 
the  cabs  or  canopies  would  shear  off 
roof  bolts  and  create  unsupported  top. 
The  cabs  or  canopies  would  also  impair 
the  equipment  operator's  visibility,  and 
create  cramped  conditions  causing 
fatigue  resulting  in  reduced  alertness 
and  safety. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Ofice 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  4, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  the 
address. 
Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 
Date:  November  20. 1987. 
[FR  Doc.  87-27896  Filed  12-3-87;  8:45  am] 

BtLLINO  CODE  4S1fr.43-M 


NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  Power  Plant  Aging 
Symposium;  Meeting 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  study  of  nuclear  power 
plant  aging  is  part  of  the  NRC's  current 
research  program  to  improve  the  safety 
of  nuclear  power  plants.  The  nuclear 
community  in  the  United  States  has 
entered  a  period  during  which  issues 
related  to  the  advancing  age  of  nuclear 
power  plants  will  play  an  ever 
increasing  role  in  the  decisionmaking 
process  for  the  continued  safe  operation 
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of  these  plants.  Although  progress  has 
been  made  in  understanding  and 
managing  aging  phenomena.  NRC 
believes  that  much  remains  to  be  done. 
The  theme  of  this  international 
Symposium  is:  "Understanding  Aging — 
A  Key  to  Ensuring  Safety;  Managing 
Aging — A  Necessity  to  Ensuring  Safety." 
The  Symposium  is  being  organized  by 
NRC  in  cooperation  with  the  American 
Nuclear  Society,  the  American  Society 
of  Civil  Enginers,  the  American  Society 
of  Mechanical  Engineers,  and  the 
Institute  of  Electrical  and  Electronics 
Engineers.  Technical  papers  on  the 
general  theme  of  the  Symposium  are 
invited. 

date:  August  30,  31  and  Septemeber  1, 
1988. 

ADDRESS:  Hyatt  Regency,  One  Bethesda 
Metro  Center,  Bethesda,  Maryland 
20814. 

admission:  Prior  registration  is  required. 

Only  first  500  registrants  are  assured 

participation. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Satish  K.  Aggarwal,  General 
Chairman,  Nuclear  Power  Plant  Aging 
Symposium,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555 
Phone:  301-492-3823. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  Noveml>er  1987. 

For  the  Nuclear  Regulatory  Commission. 
Guy  A.  Arlolto, 

Director,  Division  of  Engineering.  Office  of 
Nuclear  Regulatory  Research. 
IFR  Doc.  87-27881  Filed  12-3-87;  8:45  am| 

WLUNG  CODE  7590-01-M 


lOocket  No.  50-416) 

Mississippi  Power  &  Light  Co.  et  al.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards;  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regualtory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
29  issued  to  Mississippi  Power  &  Light 
Company,  System  Energy  Resources. 
Inc.,  and  South  Mississippi  Electric 
Power  Association  for  operation  of  the 
Grand  Gulf  Nuclear  Station,  Unit  1, 
located  in  Claiborne  County, 
Mississippi. 

The  proposed  amendment  would 
provide  interim  changes  to  the  Technical 
Specifications  (TS)  for  the  standby 
liquid  control  system  (SLCS)  and  the 
ATWS  recirculation  pump  trip  (ATWS- 
RPT)  system  to  reflect  modifications  to 
these  systems.  The  modifications  to 


these  systems  will  be  made  during  the 
second  refueling  outage  to  conform  to  10 
CPU  50.62  regarding  anticipated 
transients  without  scram  (ATWS).  A 
third  system  required  by  10  CFR  50.62, 
the  alternate  rod  insertion  (ARl)  system, 
which  will  be  installed  during  the 
second  refueling  outage,  will  not  require 
changes  to  the  TS  at  this  time.  The  staff 
will  provide  guidance  on  a  generic  basis 
regarding  TS  requirements  for  the 
ATWS-RPT  and  ARI  systems  at  a  later 
date. 

The  following  changes  to  Grand  Gulf 
Nuclear  Station,  Unit  1,  will  be  made 
during  the  second  refueling  outage  to 
implement  10  CFR  50.62: 

(a)  The  ATWS-RPT  will  be  modified 
by: 

(1)  Adding  a  redundant  trip  feature. 

(2)  Making  the  trip  logic  two-out-of- 
two  for  reactor  pressure  vessel  (RPV) 
pressure  or  level  and  energized  to  trip. 

(3)  Revising  the  RPV  pressure  high  trip 
setpoint  to  bound  less  severe  transients 
initiated  at  less  than  rated  power. 

(b)  Installation  of  the  ARl  system  will 
include: 

(1)  Making  three  parallel  vent  paths 
from  the  scram  pilot  air  header 
consisting  of  two  valves  per  vent  path. 

(2)  Utilizing  the  same  trip  system  as 
ATWS-RPT  with  the  same  trip  logic  to 
actuate  the  ARI  system  valves. 

(c)  SLCS  modifications  will  include: 
(1)  Utilizing  simultaneous  operation  of 

both  existing  SLCS  pumps  to  achieve  a 
minimum  injection  rate  of  82.4  gpm. 

(2]  Increasing  the  sodium  pentaborate 
concentration  to  greater  than  or  equal  to 
13.6%  by  weight. 

(3)  Increasing  the  SLCS  pump 
discharge  pressure  from  1220  to  1300 
psig  for  surviellance  tests  to 
demonstrate  SLCS  pump  flow. 

(4)  Restricting  SLCS  storage  tank 
temperature  to  no  greater  than  130°  F. 

(5)  Modifying  the  discharge  piping  to 
inject  sodium  pentaborate  into  the  high 
pressure  core  spray  system  instead  of 
into  the  reactor  vessel  and  adding 
pulsation  dampeners  at  the  pump 
discharge. 

(6)  Increasing  SLCS  design  pressure 
and  relief  valve  setpoint  to  1500  psig. 

The  modifications  to  the  ATWS-RPT 
and  the  SLCS  are  reflected  in  proposed 
Technical  Specification  changes  as 
follows: 

(a)  For  TS  3/4.3.4.1,  "ATWS-RPT 
System  Instrumentation": 

(1)  Three  action  statements  would  be 
added  to  state  requirements  when 
instrumentation  is  inoperable. 

(2)  The  trip  setpoint  and  allowable 
value  for  the  reactor  vessel  high 
pressure  signal  would  be  decreased. 


(3)  The  TS  bases  would  be  revised  to 
reflect  the  ATWS-RPT  system 
modifications. 

(b)  For  TS  3/4.1.5.  "Standby  Liquid 
Control  System": 

(1)  Surveillance  requirements  would 
be  changed  to  refiect  the  new  sodium 
pentaborate  solution  requirements. 

(2)  The  pump  discharge  pressure 
would  be  increased  from  1220  to  1300 
psig  for  the  SLCS  pump  surveillance 
test. 

(3)  The  SLCS  pump  relief  valve  setting 
would  be  increased  from  1400  psig  to 
1500  psig  to  reflect  the  higher  system 
design  pressure. 

(4)  The  TS  bases  would  be  revised  to 
reflect  the  SLCS  system  modifications. 

(c)  For  TS  3/4.6.4,  "Containment  and 
Drywell  Isolation  Valves": 

(1)  The  list  of  drywell  isolation  valves 
would  be  changed  to  reflect  the 
modified  SLCS  discharge  piping. 

System  Energy  Resources,  Inc.  (SERl 
or  the  licensee)  requested  the  above 
changes  to  the  TS  in  an  application  for 
amendment,  dated  August  13, 1987,  as 
revised  October  23, 1987  and  November 
25, 1987. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

By  letter  dated  November  25, 1987,  the 
licensee  provided  its  analysis  about  the 
issue  of  no  significant  hazards 
consideration.  The  licensee's  analysis  is 
included  below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

a.  The  probability  of  an  ATWS  event 
occuring  does  not  increase  due  to  these 
changes  since  they  are  of  a  miligative  nature 
and  do  not  affect  the  ATWS  event 
precursors.  These  changes  do  not  inulve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated.  The  ATWS- 
RPT  system  provides  a  fully  redundant  trip  of 
the  recirculation  pump  motors  including  the 
low  frequency  motor  generator  set  so  that  the 
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pumps  coast  down  to  zero  speed.  This  trip 
function  reduces  core  flow  creating  steam 
voids  in  the  core,  thereby  decreasing  power 
generation  and  hmiting  any  power  or 
pressure  excursions. 

b.  The  ARl  system  that  will  be  installed 
during  the  second  refueling  outage  is 
described  in  letters  to  the  NRC  dated  October 
14, 1985.  April  3. 1987  and  August  13, 1987. 
The  ARI  system  uses  the  same  setpoints  and 
trip  channels  (transmitters  and  trip  units)  as 
the  RPT  system.  Both  the  ARI  and  RPT 
systems  are  designed  to  perform  a  mitigative 
function  during  an  ATWS  event.  The 
probability  of  an  ATWS  event  occurring  does 
not  increase  due  to  the  commonality  of  the 
ARI  and  RPT  trip  channel  since  these 
systems  perform  a  mitigative  function  and  do 
not  affect  the  ATWS  event  precursors. 

Both  the  ATWS  topical  report  NEDB- 
3109&-P  and  the  NRC  Staffs  safety 
evaluation  associated  with  the  report  endorse 
the  use  of  existing  RPT  instrumentation 
where  possible  for  the  ARI  system.  The 
consequences  of  an  ATWS  event  are  not 
significantly  increased  by  connecting  the  ARI 
valves  to  the  RPT  trip  circuits.  The  ARl 
system  has  been  designed  to  minimize  the 
possibility  of  an  inadvertent  trip  action  by 
use  of  series  vent  valves,  energized  to  trip 
solenoids  and  required  two  out  of  two  logic. 

c.  The  operation  of  the  two  SLCS  pumps  in 
conjunction  with  the  increased  sodium 
pentaborate  weight  percent  concentration 
merely  provides  a  backup  to  other  safety- 
related  systems  in  accordance  with  the 
requirements  of  10  CFR  50.62. 

This  rerouted  SLCS  discharge  piping  inside 
the  drywell  will  provide  more  effective  boron 
mixing  in  the  reactor  vessel.  The  piping  will 
be  constructed  to  ASME  Section  III  Class  1 
and  Seismic  Category  1  requirements  and 
therefore  will  not  increase  the  consequences 
of  a  LOCA  or  Seismic  event.  The  relocated 
low  point  drain  inside  the  drywell  will  be 
isolated  from  the  containment  by  two 
normally  closed  isolation  valves  and, 
therefore,  will  not  create  a  new  leakage  path 
to  the  containment.  Movement  of  the  ASME 
Class  1  boundary  from  the  F004  (A  and  B) 
valves  to  the  F006  [valve]  will  not  increase 
the  probability  or  consequences  of  an 
accident  because  the  reactor  coolant  system 
will  still  be  isolated  from  other  Class  2 
components  by  two  normally  closed  ASME 
Class  1  valves. 

The  proposed  increase  in  the  SLCS  pump 
relief  valve  setpoint  is  within  ASME  Code 
allowables  and  will  not  increase  the 
probability  of  piping  failure.  The 
consequences  of  previously  evaluated 
accidents  remain  unchanged  since  the  relief 
valve  will  still  perform  its  intended  function 
of  preventing  the  SLCS  discharge  piping  hvm 
exceeding  its  design  pressure. 

Based  upon  the  above,  the  probability  or 
consequences  of  an  accident  will  not  be 
significantly  increased. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

a.  The  ATWS  changes  proposed  and  the 
accompanying  plant  modifications  only  serve 
as  backups  to  already  existing  safety-related 
systems.  The  proposed  changes  will  ensure 


that  the  ATWS-RPT  and  SLCS  systems  are 
maintained  such  that  they  are  capable  of 
fulfilling  the  operability  requirements  of  10 
CFR  50.62. 

b.  The  ARI  system  is  being  installed  to  help 
mitigate  the  consequences  of  an  ATWS 
event.  As  discussed  above,  the  ARI  system  is 
designed  to  minimize  the  possibility  of 
inadvertent  trips.  If  the  ARl  valves  do  open 
inadvertently,  a  reactor  scram  will  occur 
resulting  in  plant  shutdown.  This  event  has 
been  analyzed  and  is  not  a  new  or  different 
kind  of  accident.  The  ARl  system  is  designed 
with  redundant  trip  systems  in  order  to  help 
ensure  system  function  when  required.  The 
system  design  features  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

c.  The  rerouting  of  the  SLCS  discharge 
piping  and  the  relocation  of  the  low  point 
drain  will  not  create  a  new  or  different  path 
for  drywell  bypass  leakage  because  adequate 
isolation  is  provided  at  the  drywell 
penetration.  Therefore,  there  is  no  possibility 
of  a  new  or  different  kind  of  accident  from 
any  previously  analyzed. 

The  possibility  of  a  new  or  different  kind  of 
accident  is  not  created  by  the  movement  of 
the  Class  1  boundary  from  the  F004  (A  &  B) 
valves  to  the  F006  valve  because  the  Class  2 
components  are  isolated  from  the  reactor 
coolant  system  by  two  normally  closed 
ASME  Class  1  valves. 

The  proposed  increase  in  the  SLCS  pump 
relief  valve  setpoint  does  not  adversely  a^ect 
the  safety  function  performed  by  SLCS  or  the 
operability  of  the  SLCS  system.  The  increase 
in  SLCS  design  pressure  does  not  affect  any 
accident  precursors  and  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

a.  "The  proposed  revisions  are  in 
accordance  with  the  requirements  of  10  CFR 
50.62,  and  provide  additional  assurance  that 
systems  exist  that  are  capable  of  safely 
shutting  down  the  reactor  should  an  ATWS 
event  occur.  The  ATWS-RPT  and  SLCS 
systems  operability  do  not  decrease  the 
margin  of  safety  since  they  serve  as  backups 
to  other  safety-related  systems. 

The  proposed  change  in  the  ARl/RPT 
reactor  pressure-high  trip  setpoint  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  As  stated  in  AECM-67/0152  dated 
August  13, 1987,  the  basis  for  the  new  ATWS 
reactor  pressure  high  setpoint  is  to  ensure 
that  the  relief  valve  capacity  below  the 
Nominal  Trip  Setpoint  (NTSP)  is  less  than 
15%  Nuclear  Boiler  Rated  (NBR)  when 
operating  at  less  than  rated  power.  This 
steam  flow  limitation  allows  10  minutes  for 
SLCS  initiation  without  exceeding  the 
suppression  pool  temperature  limit  of  185°F. 

The  design  basis  event  for  this  setpoint  is 
Main  Steam  Isolation  Valve  (MSIV)  closure 
with  a  subsequent  failure  to  scram.  The 
safety  limit  is  peak  Reactor  Pressure  Vessel 
(RPV)  bottom  pressure  of  1375  psig  for  active 
components.  The  current  setpoint  was 
established  such  that  this  safety  limit  would 
not  be  exceeded.  Lowering  the  setpoint  will 
increase  the  safety  margin  by  initiating  ARI 
and  RPT  earlier  in  the  event,  thereby 


providing  additional  margin  to  the  safety 
limit. 

The  normal  Reactor  Protection  System 
(RPS)  scram  path  setpoint  is  1064.7  psig 
based  on  an  analytic  limit  of  1095  psig. 
Therefore,  since  the  ATWS  RPV  pressure 
high  NTSP  is  less  than  or  equal  to  1095  psig.  it 
is  possible  (but  highly  unlikely)  under 
extremes  of  instrument  accuracy  and  drift  to 
initiate  the  ATWS  ARI  and  RPT  functions 
prior  to  the  normal  RPS  scram.  However, 
since  the  ARI  and  normal  scram  paths 
perform  the  same  function  (i.e.,  insert  all 
control  rods)  this  would  not  l>e  of  any  safety 
significance. 

Additionally,  tripping  the  recirculation 
pumps  via  the  ATWS  RPT  prior  to  the  normal 
RPS  scram  would  only  serve  to  minimize  the 
pressure  rise  in  the  RPV  in  the  first  few 
seconds  of  the  event  and  to  reduce  the 
reactor  thermal  power  which  in  turn  reduces 
steam  flow  which  might  need  to  be 
discharged  to  the  suppression  pool. 
Therefore,  initiation  of  the  ARI  and  RPT 
functions  prior  to  the  normal  RPS  scram  is  of 
no  safety  significance  and  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

b.  The  connection  of  the  ARl  valves  to  the 
RPT  trip  system  will  not  adversely  impact  the 
RPT  function.  The  ARl  system  serves  as  a 
backup  to  the  normal  reactor  scram  system 
by  depressurizing  the  scram  pilot  air  header. 
Therefore,  installation  of  the  ARl  system  will 
increase  the  margin  of  safety  during  an 
ATWS  event. 

c.  The  current  amount  of  suppression  pool 
bypass  leakage  that  would  occur  during  a 
LOCA  is  not  affected  by  the  modified  SLCS 
piping  design.  The  modified  piping  will  be 
constructed  to  the  Class  1  standards  of 
ASME  Section  III  and  Seismic  Category  I 
requirements  and  will  be  provided  with 
adequate  isolation  capability. 

The  margin  of  safety  is  not  decreased  by 
the  movement  of  the  Class  1  boundary  from 
the  F004  (A  &  B)  valves  to  the  FOOe  valve 
because  the  safety  function  of  isolating  the 
reactor  coolant  system  from  Gass  2  portions 
of  the  systems  is  still  maintained  by  the 
ASME  Class  1  (isolationj  valves  (F006  and 
F007). 

The  increase  in  the  SLCS  pump  relief  valve 
setpoint  is  in  accordance  with  the  ASME 
Code.  The  proposed  charge  will  provide 
additional  assurance  that  the  SLCS  will  be 
able  to  deliver  its  rated  flowrate  to  the 
reactor  without  the  possibility  of  some  flow 
being  diverted  through  the  relief  valve.  The 
proposed  change  will  allow  an  upgrade  in 
SLCS  design  pressure  to  1500  psig  which  will 
increase  the  present  margin  to  the  relief  valve 
setpoint  by  100  psi.  As  such,  the  proposed 
change  will  increase  the  margin  of  safety. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  analysis  and 
agrees  with  the  licensee's  conclusions 
that  the  three  standards  in  10  CFR  50.92 
are  met  for  the  proposed  changes  in  TS 
for  Grand  Gulf  Nuclear  Station,  Unit  1. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested  changes 
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to  the  TS  do  not  involve  significant 
hazards  considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
norm.ally  make  a  fmal  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  addressed 
to  the  Rules  and  Records  Branch, 
Division  of  Rules  and  Records.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  205.55, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC. 

By  January  4, 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
bearing  and  petitions  for  leave  to 
ir.tcrvene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings "  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3]  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspects(s]  of 
the  subject  matter  of  the  proceeding  as 
to  which  petitioner  wishes  to  intervene. 


Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  hmited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 


publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  'eave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-8000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Elinor  G.  Adensam: 
Petitioner's  name  and  telephone 
number,  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Nicholas  S.  Reynolds.  Esquire. 
Bishop.  Liberman.  Cook,  Purcell,  and 
Reynolds.  1200  17th  Street  NW., 
Washington,  DC  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  13, 1987  as 
revised  October  23,  and  November  25, 
1987,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC  20555,  and  at  the  Local 
Public  Document  Room,  Hinds  funior 
College,  McLendon  Library,  Raymond, 
Mississippi  39154. 

Dated  at  Bethcsda,  Maryland,  this  Isl  day 
of  Uecenilier  1987. 


For  the  Nuclear  Regulatory  Commission. 
Brenda  R.  Mozafari, 

Acting  Project  Manager.  Project  Directorate 
U-1.  Division  of  Reactor  Projects  l/ll 
|FR  Doc.  87-27882  Filed  12-3-«7:  8:45  am| 
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IDocket  No.  50-443-OL-1  ft  S0-444-OI.-1] 

Reconstitution  of  Atomic  Safety  and 
Licensing  Appeal  Board;  Public 
Service  Co.  of  New  Hampshire  et  al. 
(Seabrook  Station,  tJnits  1  and  2) 

Notice  is  hereby  given  that,  in 
accordance  with  the  authority  conferred 
by  10  CFR  2.787(a),  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Appeal 
Panel  has  reconstituted  the  Atomic 
Safety  and  Licensing  Appeal  Board  for 
this  operating  license  proceeding  for  the 
limited  purposes  of  hearing  the 
intervener's  appeal  from  the  Licensing 
Board's  August  20, 1987  memorandum 
and  order  denying  their  petition  to 
require  the  applicants  to  demonstrate 
financial  qualification  to  operate  and 
decommission  the  Seabrook  facility.  As 
reconstituted  for  this  limited  purpose, 
the  Appeal  Board  will  consist  of: 
Alan  S.  Rosenthal.  Chairman 
Thomas  S.  Moore 
Howard  A.  Wilber 
C.  )ean  Shoemaker, 
Secretary  to  the  Appeal  Board. 
Dated;  November  30, 1987. 

[FR  Doc.  87-27880  Filed  12^3-87;  8:45  am) 
BILUNO  COOE  7S«Mlt-M 


(Docket  No.  50-416] 

Mississippi  Power  ft  Light  Co.  et  af.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Prior 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
29  issued  to  Mississippi  Power  &  Light 
Company,  System  Energy  Resources, 
Inc..  and  South  Mississippi  Electric 
Power  Association,  for  operation  of  the 
Grand  Gulf  Nuclear  Station  (GGNS). 
Unit  1.  located  in  Claiborne  Country. 
Mississippi. 

System  Energy  Resources.  Inc.  (SERI 
or  the  licensee)  requested  a  license 
amendment  by  letter  dated  October  28. 
1987,  as  revised  November  25, 1987.  The 
proposed  license  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  (TS)  related  to  an 
interchange  in  the  power  supply 
between  two  isolation  valves  (F252  and 


F253)  in  the  reactor  water  cleanup 
(RWCU)  system. 

As  a  result  of  a  design  review  of  the 
RWCU,  the  licensee  discovered  that  an 
inboard  containment  isolation  valve 
(F252)  in  a  branch  line  had  the  same 
divisional  power  supply  (Division  A)  as 
the  outboard  containment  isolation 
valve  in  the  main  piping  (F004).  The 
inboard  containment  isolation  valve  in 
the  main  piping  (FOOl)  and  the  outboard 
drywell  isolation  valve  in  the  branch 
line  (F253)  have  Division  B  power 
supplied  to  them. 

In  order  to  prevent  a  single  failure  of  a 
power  supply  from  causing  failure  of  the 
containment  isolation  function  of  the 
branch  piping,  the  licensee  proposed  an 
interchange  between  the  Division  A 
power  supply  to  valve  F252  and  the 
Division  B  power  supply  to  valve  F253. 
The  license  amendment  requested 
associated  TS  changes  to  Specification 
3/4.6.4  and  3/4.8.4.1. 

The  licensee's  design  review  of  the 
RWCU  also  disclosed  that  the  piping 
components  in  the  branch  lines  out  to 
the  outboard  dry  well  isolation  valve 
(F253)  were  designated  ASME  Boiler 
and  Pressure  Code,  Class  2  (ASME  Code 
Class  2)  and  not  ASME  Code  Class  1. 
The  Commission's  regulations  (10  CFR 
50.55a)  require  that  the  reactor  coolant 
pressure  boundary  (RCPB)  include  all 
those  pressure-containing  components 
which  are  connected  to  the  reactor 
coolant  system,  up  to  and  includmg  the 
outermost  containment  isolation  valve 
in  system  piping  which  penetrates 
primary  reactor  containment.  For  GGNS, 
Unit  1  which  has  a  BWR-6  Mark  III 
containment,  the  dry  well  is  considered 
as  the  primary  reactor  containment 
structure  for  the  purpose  of  estabUshing 
ASME  Code  Class  requirements  for 
piping.  By  separate  letter  dated 
November  25, 1987,  the  licensee 
requested  an  exemption  from  10  CFR 
S0.55a  that  requires  components  which 
are  a  part  of  the  RCPB  to  meet  the 
requirements  of  ASME  Code  Class  1. 
This  request  for  an  exemption  will  be 
addressed  separately  by  the  staff. 
Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  January  4. 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 


intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  fmancial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  tJie  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
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present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  niust  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(300)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Numnber  3737  and  the 
following  message  addressed  to  Elinor 
G.  Adensam:  (petitioner's  name  and 
telephone  number);  (date  petition  was 
mailed);  (plant  name);  and  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Nicholas  S.  Reynolds, 
Esquire,  Bishop.  Lieberman,  Cook, 
Purcell,  and  Reynolds,  1200 17th  Street, 
NW.  Washington,  DC  20036,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  designated  to  rule  on  the  petition 
and/or  request,  that  the  petitioner  has 
made  a  substantial  showing  of  good 
cause  for  the  granting  of  a  late  petition 
and/or  request.  That  determination  will 
be  based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i}-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC  20555,  and  at  the  Local 
Public  Document  Room.  Hinds  ]unior 
College.  McLendon  Library.  Raymond. 
Mississippi  39154. 

Dated  at  Bethesda.  Maryland,  this  Ist  day 
of  December  1987. 

For  the  Nuclear  Regulatory  Commitsion. 
Lester  L.  Kintner, 

Project  Manager.  Project  Directorate  ll-l. 
Division  of  Reactor  Projects  l/ll. 
[FR  Doc.  87-27883  Filed  12-3-87;  8:45  am) 

MLUNG  CODE  7MIM>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-25159;  File  No.  SR-Amex- 
87-241 

Self-Regulatory  Organizations; 
American  Stock  Exctiange.  inc..  Order 
Approving  Proposed  Ruls  Change  on 
an  Accelerated  Basis 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
use.  78s(b)(l).  notice  is  hereby  given 
that  on  September  28, 1987,  the 
American  Stock  Exchange.  Inc.  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  1.  II.  and  III  below. 
The  Commission  is  publishing  this 
ORDER  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons.  For  the  reasons  described 
below,  the  Commission  is  approving  the 
proposal  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Exchange  Rules  310.  311,  317,  341.  342 
and  920  to  effectuate  the  Exchange's 
participation  in  the  CRD.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary.  American  Stock 
Exchange,  Inc.  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Piupose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  American  Stock  Exchange 
intends  to  become  a  participant  in  the 
Central  Registration  Depository 
("CRD").  The  CRD  is  a  computerized 
securities  personnel  registration 
processing  system  operated  pursuant  to 
an  agreement  between  the  National 
Association  of  Securities  Dealers 
("NASD")  and  the  North  American 


Securities  Administrators  Association 
("NASAA").  The  CRD  represents  a 
simplified,  unified  approach  to 
registration  of  securities  personnel. 

Currently,  Amex  member 
organizations  which  are  also  NASD  or 
NYSE  members  must  submit 
applications  for  registration  of  securities 
personnel  to  the  CRD  and  provide 
options  certification  to  the  Amex.  The 
CRD  system  will  be  used  to  process 
applications  for  registration  of  personnel 
of  member  organizations  which  are  also 
members  of  the  NASD  or  the  NYSE. 
Applications  will  continue  to  be  deemed 
to  be  filed  with  and  approved  by  the 
Exchange.  Therefore,  Exchange 
participation  will  enable  member  firms 
to  file  registration  information  with  a 
single  entity  that  will  process  it  on 
behalf  of  the  three  SROs. 

A  number  of  benefits  are  expected  as 
a  result  of  Exchange  participation  in  the 
CRD:  Subscribing  to  the  CRD  will 
benefit  members  by  eliminating  the  need 
for  member  firms  to  provide  the  Amex 
with  separate  notification  regarding 
options  sales  personnel;  the  Exchange 
will  have  access  to  an  up-to-date 
automated  system  which  will  contain 
information  on  all  registered  persons; 
CRD  will  automatically  approve 
applicants  who  have  a  clear  regulatory 
history — only  problem  applications  will 
be  reviewed  by  individual  SROs. 

The  Exchange  proposes  to  charge 
member  firms  a  moderate  fee  to  cover 
the  expenses  associated  with  registering 
sales  personnel.  The  initial  fee  will  be 
$25  for  subscribing  to  the  CRD.  A  $10 
transfer  fee  and  a  $10  termination  fee 
will  be  charged.  There  will  also  be  a  $7 
annual  renewal  fee  to  cover  fixed 
expenses  of  the  CRD. 

In  order  to  effectuate  the  Exchange's 
participation  in  the  CRD.  technical 
changes  to  Rules  310  (Formation  of  or 
Admission  to  Member  Organizations), 
311  (Member  Organization  Changes), 
317  (Formation  of  Corporate  Affiliates). 
341  (Approval  of  Registered  Employees 
and  Officers).  342  (Association  of 
Members.  Member  Organizations  and 
Persons  Associated  With  Member 
Organizations),  and  920  (Registration 
and  Examination  of  Options  Personnel) 
are  necessary.  These  changes  will  make 
it  clear  that  any  filing  or  submission 
required  under  these  rules  made  with 
CRD  as  an  authorized  agent  of  the 
Exchange  will  be  deemed  to  be  a  filing 
with  the  Exchange.  The  Exchange  will 
announce  to  its  membership,  through  an 
Information  Circular,  the  revised 
submission  procedures  for  applications 
as  a  result  of  its  participation  in  the 
CRD. 
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(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it  will 
foster  cooperation  and  coordination 
among  self-regulatory  organizations 
engaged  in  regulating  persons  handling 
securities  transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  American  Stock  Exchange,  Inc. 
requests  that  the  proposed  rule  change 
be  given  accelerated  effectiveness 
pursuant  to  section  19(b)(2)  of  the  Act 
because  such  action  will  foster 
uniformity  among  the  national  securities 
exchanges  in  processing  applications  for 
approval  of  certain  associated  persons 
by  member  organizations. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  securities  exchange,  and 
in  particular,  the  requirements  of  section 
6  and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  afier  the  date  of 
publication  of  notice  of  filing  thereof  in 
that  such  action  will  foster  uniformity 
among  the  national  securities  exchanges 
in  processing  applications  for  approval 
of  certain  associated  persons  by 
member  organizations.  The  NASD 
developed  the  automated  system  in  1980 
and  the  NYSE  subscribed  to  the  CRD  in 
1985.  The  American  Stock  Exchange 
Inc's  participation  in  the  CRD  system 
will  allow  it  to  take  advantage  of 
established  CRD  procedures  for  the 
registration  of  member  organization 
personnel. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 


Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  28, 1987. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  referenced  above 
be,  and  hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  C.F.R.  200.30-3(a)(12). 

Dated:  November  30, 1987. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-27834  Filed  12-3-87;  8:45  am] 

BILLING  COOE  tOIO-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stocic  Exchange,  Inc. 

November  30, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Hanson  Trust  PLC 

Warrants  expiring  September  30, 1994 

(File  No.  7-0751) 
Harman  International  Industries,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No. 

7-0752) 
Thomson  McKinnon  Asset  Management 

LP 
Units  (File  No.  7-0753) 
Atlantic  Energy,  Inc. 
Common  Stock,  $3.00  Par  Value  (File  No. 

7-0754) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  21. 1987. 


written  data,  vinws  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  87-27830  Filed  12-3-fl7:  8:45  am| 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

November  30,  1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

American  Medical  Buildings. 

Inc.Common  Stock,  $.10  Par  Value 
(File  No.  7-0712) 
ABI  American  Businessphones 
Common  Stock,  $.01  Par  Value  (Fife 
No.  7-0713) 
Ambrit,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-0714) 
American  Biltrite,  Inc. 
Common  Stock.  No  Par  Value  (File 
No.  7-0715} 
American  Capital  Corporation 
Common  Stock,  $.10  Par  Value  (File 
No.  7-0716) 
ACME  Precision  Products  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-0717) 
Atlas  Consolidated  Mining  and 
Development  Corporation 
Class  B  Common  Stock,  10  Ph  Pesos 
(File  No.  7-0718) 
American  Cablesystem 
Class  A  Common  Stock,  $.01  Par 
Value  (File  No.  7-0719) 
ACME  United  Corporation 
Common  Slock,  $2.50  Par  Value  (File 
No.  7-0720) 
Action  Industries,  Inc. 
Common  Stock,  $.10  Par  Value  (File 
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No.  7-0721) 
Audiotronics  Corp. 
Common  Stock,  $1.00  Par  Value 
No.  7-0722) 
Adams  Resources  &  Energy  Inc. 
Common  Stock.  $.10  Par  Value  (File 
No.  7-0723) 
Angelo  F.nergy.  Inc. 
Common  Stock.  $.10  Par  Value  (File 
No.  7-0724) 
Air  Express  International  Corporation 
Common  Stock,  $.01  Par  Value  (File 
No.  7-0725) 
American  Fructose  Corp. 
Common  Stock.  Class  A,  $.10  Par 
Value  (File  No.  7-0726) 
American  Fructose  Corp. 
Common  Stock  Class  B.  $.10  Par  Value 
(File  No.  7-0727) 
Alphine  Group  Inc.  (The) 
Common  Stock.  $.10  Par  Value  (pile 
No.  7-0728) 
ABM  Gold  Corp. 

Class  A  Common  Stock,  No  Par  Value 
(File  No.  7-0729)  1 

Alpha  Industries  Inc.  I 

Common  Stock,  $.25  Par  Value  (File 
No.  7-0730) 
American  Healtcare  Management 
Common  Stock.  $.10  Par  Value  (File 
No.  7-0731) 
Altex  Industries  Inc. 
Common  Stock.  $.01  Par  Value  tFile 
No.  7-0732) 
American  Israeli  Paper  Mills  Ltd. ' 
Ordinary  Shares.  10  SKL  (File  No.  7- 
0733) 
Anderson  Jacobson  Inc. 
Common  Stock,  $.10  Par  Value 
No.  7-0734) 
American  Technical  Ceramics  Corp. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-0735) 
Armel,  Inc. 
Common  Stock,  $.001  Par  Value  (File 
No.  7-0736) 
Amwest  Insurance  Group 
Common  Stock,  $.01  Par  Value  (File 
No.  7-0737)  I 

American  List  Corporation  | 

Common  Stock,  $.01  Par  Value  (File 
No.  7-0738) 
Andrea  Radio  Corp. 
Common  Stock,  $.50  Par  Value  (File 
No.  7-0739) 
Angeles  Finance  Partners 
Common  Stock.  No  Par  Value  (File 
No.  7-0740)  I 

Angeles  Corp.  ' 

Common  Stock,  No  Par  Value  (File 
No.  7-0741) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  21. 1987, 
written  data,  views  and  arguments 


File 


concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 
[FR  Doc.  87-27831  Filed  12-3-87;  8:45  am] 

BILUNG  CODE  S010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
inc. 

November  30, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

First  Bank  System,  Inc. 
Common  Stock,  $1.25  Par  Value  (File 
No.  7-0742) 
Kay  jewelers.  Inc. 
Common  Stock.  $5.00  Par  Value  (File 
No.  7-0743) 
Republic  New  York  Corp. 
Common  Stock.  $0.01  Par  Value  (File 
No.  7-0744) 
TGI  Fridays  Inc. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-0745) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  21, 1987. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 


trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secretary: 
[FR  Doc.  87-27832  Filed  12-3-87;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stocit  Exchange, 
Inc. 

November  30, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Diversified  Energies,  Inc. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-0746) 
lostens.  Inc. 
Common  Stock.  $0.33  Vs  Par  Value 
(File  No.  7-0747) 
ONEOK.  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-0748) 
Vista  Chemical  Company 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-0749) 
Harman  International  Industries.  Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-0750) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  21. 1987. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretary 

|FR  Doc.  87-27833  Filed  12-3-87;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirentents  Under  0MB  Review 

action:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE:  Comments  should  be  submitted 
on  or  before  January  4, 1988.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 

Copies:  Request  for  clearance  (S.F. 
83).  supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Offwer:  William 
Cline,  Small  Business  Administration, 
1441  L  Street,  NW.,  Room  200, 
Washington.  DC  20416,  Telephone: 
(202)  653-8538 

OMB  Reviewer:  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503.  Telephone; 
(202)  395-7340. 

Title:  SBA  Long-Term  Counseling 
Questionnaire 

Form  No.:  SBA  1434 

Frequency:  On  occasion 

Description  of  Respondents:  The 
information  is  collected  from  a 
randomly  sampled  group  of  small 
business  people  receiving  long  term 
counseling  assistance. 

Annual  Response:  12,000 

Annual  Burden  Hours:  4.000 

November  24, 1987. 

William  Cline, 

Chief,  Administrative  Information  Branch. 

|FR  Doc.  87-27856  Filed  12-3-87;  8:45  am] 

BILLING  CODE  t02S-01-M 


Region  i  Advisory  Council  Meeting; 
Connecticut 

The  U.S.  Small  Business 
Administration  Region  1  Advisory 
Council,  located  in  the  geographical  area 
of  Hartford,  Connecticut,  will  hold  a 
public  meeting  at  7:00  a.m.,  on  Monday, 
December  14, 1987.  at  Valle's  Steak 
House,  165  Brainard  Road  (Brainard 
Road  Exit  1-91),  Hartford,  Connecticut, 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Henry  A.  Povinelli,  District  Director, 
U.S.  Small  Business  Administration,  330 
Main  Street,  Hartford.  Connecticut 
06106,  (203)  240-4670. 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Council. 
November  25, 1987. 
jFR  Doc.  87-27857  Filed  12-3-87;  8:45  am| 

BILLING  CODE  a02S-01-M 


Region  VII  Advisory  Council  Meeting; 
Kansas 

The  U.S.  Small  Business 
Administration  Region  VII  Advisory 
Council,  located  in  the  geographical  area 
of  Wichita,  will  hold  a  public  meeting  at 
11:30  a.m.,  on  Wednesday,  December  9, 
1987,  in  the  Executive  Dining  Room, 
Fourth  Financial  Center,  Broadway  at 
Douglas,  Wichita,  Kansas,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Clayton  Hunter,  District  Director,  U.S. 
Small  Business  Administration.  110  East 
Waterman,  Wichita.  Kansas,  (316)  269- 
6566. 

lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
November  25, 1987. 

jFR  Doc.  87-27858  Filed  12-3-87;  8:45  am] 
BIUING  COOE  8025-01-M 


(License  No.  02/02-0506] 


Application  for  a  Small  Business 
Investment  Company  License; 
Republic  SBI  Corp. 

An  application  for  a  license  to  operate 
a  small  business  investment  company 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (15  U.S.C.  661  et  seq.]  has  been 
filed  by  Republic  SBI  Corporation,  452 
Fifth  Avenue,  New  York.  New  York 
10018  (Applicant),  with  the  Small 
Business  Administration  (SBA)  pursuant 
to  13  CFR  107.102  (1987). 


The  officers,  directors,  and  sole 
shareholder  of  the  Applicant  are  as 
follows: 


Perctni 

Name  and  address 

Posnco                 "' 

owner 

Sh») 

Waltet  H  Wemei.  1026  Fmh 

President  & 

Avenue.   New   Vorli.   New 

Direcior 

Vorti  10O28 

Robert  V    Tieanof.  75  Tai 

SePKjr  Vice 

ence      Street.      Rockviile 

President 

Cenlei.  New  >ort<  11670 

Herbert    j     Richman.    Fue 

Vice  Ptesider^ 

Kmgloo  Terrace.  Morgan. 

vnlle.  New  Jersey  07761 

William    1     Roscnblum,    Jt . 

Secretary 

199  Highland  Road.  Scars- 

date.  New  Vorti  10583 

William  C  Bomme;.  77  Ho<ty 

Contiollei  & 

Avenue.     Staten     island 

Treasurer 

New  York  10308 

Patncia     0     Jurman.     270 

Assistant 

Mann  Bouievaid.  Apt  i6l 

Sec'elarv 

Jersey    City,    New    JerSPv 

07302 

Debra  A   Perez.  43-17  34ih 

Assistant 

Avenue.  Long  Island  City. 

Seaetary 

New  YofK  mot 

Jacqueline    R     Pepe.    1029 

AsSKIanl 

Fenwood     Dnve.      Valley 

Secretary 

Stream.  t\<ew  York  11580 

Dov  C    ScMein.  210  West 

Assistant 

Stieet.  wrxte  Piams.  New 

Secretary 

York  10605 

Jeffrey  C   Keil.  3  Pieriepoiot 

Director  . 

Place.    Brooklyn    Heights, 

l^ew  York  11201 

Ernest   Ginsberg.   400   East 

Director 

56  Stieet.  Apt    4A.   New 

York.  New  York  10022 

Republic    National   Bank   of 

Sole  Shaienoidef 

10O 

New  York.  Fitih  Avenue  at 

40th    Stieet.    New    York, 

New  York  10018 

Republic  New  York  Corporation.  Fifth 
Avenue  at  40th  Street.  New  York.  New 
York  10018  owns  100  percent  of  Republic 
National  Bank  of  New  York. 
Approximately  33  percent  of  the 
outstanding  stock  of  Republic  New  York 
Corporation  is  owned  by  Saban  S.A.. 
Avenida  Justo  Arosemena,  4  Cable  32 
Este,  Panama  City,  Republic  of  Panama, 
a  Panamanian  corporation,  all  of  the 
outstanding  stock  of  which  is  owned  by 
Mr.  Edward  J.  Safra,  56  Rue  Moillebeau. 
Geneva.  Switzerland. 

The  Applicant,  a  Maryland 
Corporation,  will  begin  operations  with 
$2,000,000  paid  in  capital  and  paid  in 
surplus.  The  Applicant  will  conduct  its 
activities  primarily  in  New  York  City 
and  the  surrounding  metropolitan  area 
but  will  consider  investments  in 
businesses  in  other  areas  in  the  United 
States. 

Matters  involved  in  SBAs 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
management,  and  the  probability  of 
successful  operations  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
soundness  is  accordance  with  the  Small 
Business  Investment  Act  of  1958,  as 
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amended,  and  ihe  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any 
person,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Applicant.  Any  such  communication 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment. 
Small  Business  Administration,  1441  "L" 
Street.  NW..  Washington,  DC  20416. 

A  copy  of  the  Notice  shall  be 
published  in  a  newpaper  of  general 
circulation  in  New  York,  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment. 

Dated:  November  25, 1987. 

|FR  Doc.  87-27859  Filed  12-3-87:  8:45  arrt] 

MLUNG  CODE  I02$-«1-II 


U.S.  Small  Business  Administration, 

Minton-Capehart  Federal  Building. 

Room  578.  575  North  Pennsylvania 

Street,  Indianapolis,  Indiana  46204-1584 

(317)  269-7275. 

lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 

November  30. 1987. 

|FR  Doc.  87-27909  Filed  12-3-87;  8:45  am| 

BILUNO  COM  WM-OI-M 


Region  IX  Advisory  Council;  Public 
Meeting  I 

The  U.S.  Small  Business  ' 

Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  San  Francisco,  will  hold  a  public 
meeting  at  10:00  a.m.  on  Thursday. 
December  10. 1987.  211  Main  Street— 5th 
Floor— Room  543,  San  Francisco, 
California,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
the  Office  of  District  Director,  San 
Francisco  District  Office,  211  Main 
Street — 4th  Floor,  San  Francisco. 
California  94105.  (415)  974-0642. 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
November  19. 1987. 
|KR  Doc.  87-27908  Filed  12-3-87:  8:45  am| 

BIUJNG  COOC  t02S-01-M 


Region  V  Advisory  Council;  Public 
Meeting 


4 


The  U.S.  Small  Business 
Administration  Region  V  Advisoi 
Council,  located  in  the  geographical  area 
of  Indianapolis,  Indiana,  will  hold  a 
public  meeting  at  9:30  a.m.  on  Thursday, 
December  15. 1987.  in  the  School  of 
Business.  Room  4095  at  Indiana     , 
University-Purdue  University  at  J 
Indianapolis,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration. 
or  others  present. 

For  Further  information,  write  or  call 
the  Robert  D.  General,  District  Director. 


DEPARTMENT  OF  TRANSPORTATION 

Office  Of  th«  Secretary 

[Order  87-11-53,  Docket  45026] 

Application  of  Air  Ruidoso.  Ltd.  for 
Certificate  Auttiority  Under  Subpart  Q 

agency:  Department  of  Transportation. 
action:  Notice  of  order  to  show  cause. 


summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  finding  Air  Ruidoso,  Ltd.. 
fit  and  awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  overseas  scheduled  air 
transportation. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
December  16. 1987. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
45026  and  addressed  to  the 
Documentary  Services  Division  (C-55. 
Room  4107),  U.S.  Department  of 
Transportation.  400  Seventh  Street.  SW.. 
Washington.  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Mary  Catherine  Terry.  Air  Carrier 
Fitness  Division  (P-56.  Room  6420).  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  (202)  366-2343. 

Dated:  November  30, 1987. 
Matthew  V.  Scocozza. 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  87-27835  Filed  12-3-87;  8:45  am] 

WLUNG  CODE  M10-63-M 


Coast  Guard 

ICGO  87-086] 

Rules  of  ttte  Road  Advisory  Council; 
Meeting 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2i  of 
the  Federal  Advisory  Committee  Act  (5 


U.S.C.  App.  2),  notice  is  hereby  given  of 
a  meeting  of  the  Rules  of  the  Road 
Advisory  Council  (RORAC).  A  meeting 
of  the  Rules  of  the  Road  Advisory 
Council  will  be  held  Monday  thru 
Wednesday,  January  25-27. 1988.  The 
meeting  will  be  held  at  the  Seattle 
Sheraton  Hotel  &  Towers.  1400  Sixth 
Avenue.  Seattle.  Washington,  and  is 
scheduled  to  begin  at  8:30  a.m.  and  end 
at  4:30  p.m.  each  day.  The  agenda  for  the 
meeting  includes  the  following  items: 

1.  Working  Group  meetings  on 
Monday.  January  25th.  to  discuss  issues 
dealing  with  Lights  and  Shapes, 
COLREGS,  Pilot  Rules,  use  of  Blue 
Lights  and  RORAC  Publicity. 

2.  On  Tuesday.  January  28th.  the 
major  issue  being  considered  by  the 
Council  will  be  the  Vertical  Sector 
Lighting  Requirements  for  Unmanned 
Barges  operating  on  COLREG  waters. 

3.  Matters  related  to  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS)  recently 
considered  by  the  International 
Maritime  Organization's  (IMO) 
Assembly  of  November  1987. 

(a)  Review  of  proposed  COLREGS 
amendments  and  their  applicability  to 
the  Inland  Navigation  Rules. 

(b)  Matters  to  be  considered  at  the 
IMO's  34th  session  of  the  Sub-committee 
on  Safety  of  Navigation  (SUBNAV)  in 
February  1988. 

4.  Brief  update  on  Coast  Guard  Status 
Reports  and  Information  Items. 

5.  Proposals  by  U.S.  Navy  to  amend 
the  Navigation  Rules  and  Annexes  by 
providing  the  Council  with  the  results  of 
recent  restricted  in  ability  to  maneuver 
light  tests. 

6.  Any  matters  property  brought 
before  the  Council. 

The  Council  is  interested  in  hearing 
the  advice  from  individual  attendees 
and  interested  parties  concerning  the 
Vertical  Sector  Lighting  Requirements 
for  Unmanned  Barges.  Persons 
interested  in  addressing  the  Council  on 
this  issue,  particulariy  persons  with 
expertise  and  experience  with  the 
navigational  lighting  systems  used  on 
unmanned  barges,  battery  power 
sources,  barge  lighting  appliances, 
towing  vessel  operations,  pilotage,  and 
operation  of  commercial  and 
recreational  vessels,  should  contact  the 
Executive  Director.  The  technology 
available  to  meet  the  vertical  sector 
lisht  requirements  of  Annex  I  to  the 
Navigation  Rules  and  problems 
associated  with  meeting  the 
requirements  will  be  considered  by  the 
Council. 

Attendance  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
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meeting.  Persons  wishing  to  present  oral 
statements  should  notify  the  Executive 
Director  no  later  than  the  day  before  the 
meeting.  Any  members  of  the  public 
may  present  a  written  statement  to  the 
Council  at  any  time.  Persons  desiring  to 
address  the  Council  on  the  Unmanned 
Barge  Vertical  Sector  Lighting  issue  are 
requested  to  contact  the  Executive 
Director  of  the  Council  prior  to 
December  31. 1987. 

Additional  information  may  be 
obtained  from  Commander  Charles  K. 
Bell.  Executive  Director.  Rules  of  the 
Road  Advisory  Council,  U.S.  Coast 
Guard  (G-NSS-2),  Washington.  DC 
20593-0001,  Telephone  (202)  267-0414. 

Dated:  November  27. 1987. 

Martin  H.  Daniell. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief  Office 
of  Navigation. 

|FR  Doc.  87-27818  Filed  12-3-87;  8:45  am) 

BILLING  COOE  4810-t4-M 


I CGD  87-074] 

Towing  Safety  Advisory  Committee; 
Meeting  of  Subcommittee  on  Tank 
Barge  Construction 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  meeting. 


summary:  Pursuant  to  section  10(a)(2)  of 
Ihe  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 
following  subcommittee  of  the  Towing 
Safety  Advisory  Committee  (TSAC): 

1.  The  Subcommittee  on  Tank  Barge 
Construction.  Certification  and 
Operations  will  meet  on  January  6. 1988 
in  Room  4315  at  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street,  SW.. 
Washington.  DC  20953-0001.  The 
meeting  will  begin  at  1:00  p.m.  The 
agenda  will  be  the  following  discussion 
item: 

(a)  The  Coast  Guard  Notice  of 
Proposed  Rulemaking  on  Intervals  for 
Required  Internal  Examination  and 
Hydrostatic  Testing  of  Pressure  Vessel 
Type  Cargo  Tanks  on  Barges. 

Attendance  is  open  to  the  public. 
Members  of  the  public  may  present  oral 
or  written  statements  at  the  meeting. 
.•Additional  information  may  be  obtained 
from  Ihe  Executive  Director  of  TSAC  at 
U.S.  Coast  Guard  Headquarters.  Room 
2110.  2100  Second  Street  SW., 
Washington,  DC  20593-0001  or  by 
calling  (202)  267-1477. 

Dated:  November  30,  1987. 
|.|.  Smith, 

Captain,  U.S.  Coast  Guard,  Executive 
Director.  Towing  Safety  Advisory  Committee. 
|FR  Doc.  87-27819  Filed  12-3-87;  8:45  am) 
BILLING  CODE  49tO-14-M 


Research  and  Special  Programs 
Administration 

Office  of  Pipeline  Safety,  Technical 
Pipeline  Safety  Standards  Committee; 
Advisory  Committee  Charter 

This  notice  announces  the  renewal  of 
Ihe  Technical  Pipeline  Safety  Standards 
Committee  under  section  14  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  1;  Pub.  L  92-463)  and  sets 
forth  the  new  charter  of  the  Committee 
prepared  in  accordance  with  section  9  of 
that  Act. 

The  purpose  of  the  Technical  Pipeline 
Safety  Standards  Committee  is  to 
review  proposed  gas  pipeline  safety 
standards  and  report  lo  the  Executive 
Director  on  the  technical  feasibility, 
reasonableness,  and  practicability  of 
each  such  proposal.  The  Committee  may 
propose  safety  standards  related  to  gas 
pipeline  facilities  to  the  Executive 
Director  for  consideration. 

It  has  been  determined  that  renewal 
of  the  Technical  Pipeline  Safety 
Standards  Committee  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  by  law 
on  the  Department  under  section  4  of  the 
Natural  Gas  Pipeline  Safety  Act  of  1968. 
as  amended  by  section  102  of  the 
Pipeline  Safety  Act  of  1979  (49  U.S.C. 
1673). 

The  charter  of  the  Committee  is  set 
forth  below: 

Charter— Technical  Pipeline  Safety 
Standards  Committee 

1.  Purpose.  This  charter  of  the 
Technical  Pipeline  Safety  Standards 
Committee  is  prepared  and  renewed  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (FACA)  enacted  October 
6, 1972. 

2.  Background.  Section  4  of  the 
Natural  Gas  Pipeline  Safely  Act  of  1968 
(NGPSA)  authorizes  the  establishment 
and  prescribes  the  duties  of  the 
Technical  Pipeline  Safety  Standards 
Committee.  The  Committee  was 
established  on  January  2, 1969,  by  the 
appointment  of  15  members.  Since  its 
establishment,  the  Committee  has  met 
from  time  to  time  to  review  and  report 
on  proposed  Federal  gas  pipeline  safely 
standards  submitted  to  it  by  Ihe 
Department. 

3.  Sponsor.  The  Office  of  Pipeline 
Safety  is  the  Committee  sponsor.  The 
Assistant  Director  for  Pipeline  Safety 
Regulation,  Office  of  Pipeline  Safety,  is 
designated  the  Executive  Director  of  the 
Committee  and  shall  be  the  Department 
of  Transportation  (DOT)  official 
authorized  to  call  or  adjourn  meetings, 
approve  the  agenda,  and  otherwise 


monitor  Ihe  Committee's  meetings  and 
progress. 

4.  Committee  Objectives  and  Duties. 
The  Executive  Director  shall  submit  to 
Ihe  Committee  for  its  consideration  each 
notice  of  proposed  gas  pipeline  safety 
standards  (including  both  new 
standards  and  amendments  lo  existing 
standards).  Within  90  days  after  receipt 
by  Ihe  Committee  of  any  such  proposal, 
the  Committee  shall  prepare  a  report  on 
the  technical  feasibility,  reasonableness, 
and  practicability  of  Ihe  proposal.  Each 
report  by  the  Committee,  including  any 
minority  views,  shall,  if  timely  make,  be 
published  and  form  a  part  of  Ihe 
proceedings  for  Ihe  promulgation  of 
standards.  The  Administrator,  Resea.-^th 
and  Special  Programs  Administration, 
may  establish  a  final  standard  at  any 
fime  after  the  90th  day  following  a 
proposal's  submission  to  the  Committee, 
whether  or  not  the  Committee  has 
reported  on  such  proposal.  The 
Administrator  shall  not  be  bound  by 
conclusions  of  the  Committee,  but  in  the 
event  that  the  conclusions  of  the 
majority  of  the  current  members  of  the 
Committee  are  rejected,  the  reasons  for 
rejection  shall  be  incorporated  in  the 
preamble  published  with  the  final  rule 
(NGPSA,  section  4,  and  49  CFR  1.53). 
The  Committee  may  propose  safely 
standards  related  to  gas  pipeline 
facilities  to  Ihe  Executive  Director  for 
consideration.  The  Commillee  may  also 
review  and  report  on  othe.-  matters 
related  to  the  Departments  gas  pipeline 
safety  rulemaking  function  as  are 
presented  by  the  Executive  Director. 

5.  Membership. 

a.  The  Committee  shall  be  composed 
of  15  members,  each  of  whom  shall  be 
appointed  by  the  Secretary,  after 
consultation  with  public  and  private 
agencies  concerned  with  the  technical 
aspect  of  the  transportation  of  gas  or  the 
operation  of  pipeline  facilities.  Members 
shall  be  appointed  on  the  basis  of  their 
experience  in  the  safety  regulation  of 
the  transportation  of  gas  and  of  pipeline 
facilities,  or  their  training,  experience,  or 
knowledge  in  one  or  more  fields  of 
engineering  applied  in  the  transportation 
of  gas  or  the  operation  of  pipeline 
facilities  lo  evaluate  gas  pipeline  safety 
standards,  as  follows: 

(1)  Five  members  shall  be  selected 
from  Federal.  Stale,  or  local 
governmental  agencies,  and  two  of  the 
five  shall  be  State  commissioners 
selected  after  consultation  with 
representatives  of  Ihe  national 
organization  of  Stale  commissions; 

(2)  Four  members  shall  be  selected 
from  the  natural  gas  industry,  after 
consultation  with  industry 
representatives,  and  not  less  than  three 
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of  the  four  shall  be  currently  engaged  in 
the  active  operation  of  natural  gas 
pipelines:  and 

(3)  Six  members  shall  be  selected 
from  the  general  public. 

b.  The  membership  shall  be  fairly 
balanced  in  terms  of  the  points  of  v  ew 
represented,  and  the  advice  and 
recommendations  of  the  Committee 
shall  be  the  result  of  its  independent 
judgment  (FACA.  section  5(b)(2)  and 
(3)). 

c.  Members  are  appointed  for  a  term 
of  3  years  except  that  a  member  may 
serve  until  his  successor  is  appointed, 
but  for  not  more  than  a  total  of  6  years. 

6.  Appointment  of  Officers.  At  the  first 
meeting  of  each  calendar  year,  the 
Executive  Director  shall  appoint  a 
Chairman  and  Vice-Chairman,  and  the 
Committee  shall,  by  majority  vote  of  the 
members  present,  elect  a  Secretary. 
These  three  officers,  who  will  serve  until 
their  successors  are  appointed,  shall 
constitute  an  executive  committee. 

7.  Meetings  and  Procedures. 

a.  Coiling  meetings.  The  Executive 
Director  shall  approve  in  advance  the 
scheduling  and  agenda  of  each 
Committee  meeting  (FACA,  section 
10(0).  The  Committee  may  recommend 
agenda  items  to  the  Executive  Director. 
A  designated  officer  or  employee  of  the 
Federal  government  shall  attend  each 
Committee  meeting,  and  is  authorized  to 
adjourn  the  meeting  whenever  he 
determines  it  to  be  in  the  public  interest 
(FACA,  section  10(e)). 

b.  Presiding  at  meetings.  The 
Chairman  shall  preside  at  all  meetiings 
of  the  Committee  and  of  the  Executive 
Committee,  except  that  the  Executive 
Director  or  his  delegate  may  preside 
whenever  the  Committee  is,  at  the 
request  of  an  official  of  the  Department 
of  Transportation,  advising  the 
Department  on  matters  other  than 
notices  of  proposed  rulemaking.  The 
Vice-Chairman  shall  assume  and 
perform  the  duties  of  the  Chairman  in 
the  event  of  his  absence.  A  majority  of 
the  current  members  of  the  Committee 
must  be  present  at  a  meeting  to  perform 
the  Committee's  statutory  duties. 

c.  Duties  of  Secretary.  The  Committee 
Secretary  shall,  as  directed  by  the 
Chairman,  monitor  records,  summarize 
activities,  prepare  and  process  letter 
ballots,  and  prepare  reports  for 
submission  to  the  Executive  Director.  In 
the  absence  of  the  Secretary,  the 
Chairman  appoints  a  member  of  the 
Committee  to  perform  the  duties  of  the 
Secretary. 

d.  Notices  of  meetings.  Notice  of  each 
Committee  meeting  shall  be  published  in 
the  Federal  Register  at  least  15  days  in 
advance  of  the  meeting,  except  in 
emergency  situations.  Other  forms  of 


notice  are  to  be  used  to  the  extent 
practicable  (FACA,  section  10(a)(2)). 

e.  Frequency  of  Committee  meetings. 
The  Committee  meets  at  least  twice 
each  calendar  year.  In  addition. 
Committee  members  may  be  polled  or 
asked  for  comments  on  notices  of 
proposed  rulemaking  or  other  matters  at 
any  time  without  formally  assembling  at 
one  place. 

f  Public  participation.  Each 
Committee  meeting  shall  be  open  to  the 
public  except  where  the  Executive 
Director  of  the  Committee  determines  in 
writing  that  the  meeting,  or  a  portion 
thereof,  shall  be  closed  for  one  of  the 
reasons  specified  in  5  U.S.C.  552b(c) 
(FACA,  section  10(a)(1)  and  (d)).  Public 
participation  in  the  meeting  may  be 
limited  by  reasonable  rules  (FACA, 
section  10(a)(3)). 

g.  Minutes.  Detailed  minutes  of  each 
Committee  meeting  shall  be  kept  and 
certified  to  by  the  Committee  Chairman. 
The  minutes  shall  contain  a  record  of 
the  persons  participating,  a  complete 
and  accurate  description  of  the  matters 
discussed  and  conclusions  reached,  and 
copies  of  all  reports  received,  issued,  or 
approved  by  the  Committee  (FACA, 
section  10(c)). 

h.  Avdttability  of  records.  The 
records,  reports,  transcripts,  minutes, 
and  other  documents  of  the  Committee 
shall  be  available  for  public  inspection 
and  copying  at  the  Office  of  Pipeline    - 
Safety.  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  subject  to  the 
Freedom  of  Information  Act.  5  U.S.C.  552 
(FACA,  section  10(b)). 

8.  Compensation.  Members  of  the 
Committee  shall  not  be  compensated. 
However,  all  members,  while  away  from 
their  homes  or  regular  places  of 
business,  shall  be  allowed  travel 
expenses,  including  per  diem  in  lieu  of 
subsistence. 

9.  Duration  of  the  Committee.  Under 
the  provisions  of  the  NGPSA,  the 
Committee's  purposes  are  continuing  in 
nature;  therefore,  the  Committee  has  an 
indefinite  duration.  The  Committee  itself 
must  be  renewed  at  successive  2-year 
intervals  by  the  appropriate  action  of 
the  Secretary  (FACA,  section  14(c)). 

10.  Administrative  Support.  The 
Executive  Director  is  responsible  for 
providing  office  space,  equipment, 
supplies,  clerical  help,  and  other 
administrative  and  financial  support  for 
the  Committee. 

11.  Annual  Operating  Cost.  Estimated 
annual  operating  cost  is  approximately 
$20,000  for  travel  and  recording  the 
proceedings,  plus  about  one-eighth 
person-year  of  staff  support. 

12.  Public  Interest.  The  formation  and 
use  of  the  Technical  Pipeline  Safety 
Standards  Committee  is  determined  to 


be  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
on  the  Department  by  law.  In  fact,  the 
NGPSA  specifically  requires  the 
Department  to  submit  all  proposed  gas 
pipeline  safety  standards  to  the 
Committee  as  part  of  the  proceedings  for 
the  promulgation  of  such  standards. 
13.  Filing  Date.  December  16. 1987. 
This  is  the  effective  date  of  the  charter 
which  will  expire  2  years  from  that  date 
unless  sooner  terminated. 
Richard  L.  Beam, 
Director.  Office  of  Pipeline  Safety. 
[FR  Doc.  87-27836  Filed  12-3-87;  8:45  am] 

BILLING  CODE  491(>-«(MI 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

IT.D.-87-1491 

Reimbursable  Service;  Excess  Cost  of 
Preclearance  Operation 

November  4. 1987. 

Notice  is  hereby  given  that  pursuant 
to  §  24.18(d).  Customs  Regulations  (19 
CFR  24.19(d)).  the  biweekly 
reimbursable  excess  costs  for  each 
preclearance  installation  are  determined 
to  be  as  set  forth  below  and  will  be 
effective  with  the  pay  period  beginning 
November  23. 1987. 


Installatioo 


Montreal.  Canada 

Toronto.  Canada , 

Kindley  Field.  Berrrwda 

Nassau.  Bahama  Islands.. 

Vancouver,  Canada 

Winnipeg.  Canada 

Freeport,  Bahama  Islarxis 

Calgary.  Canada 

Ednronton.  Canada 


Biweekly 
excess  cost 


$17,790 

33.722 

12.593 

22.992 

13.284 

2,928 

14,791 

829S 

4.587 


William  R.  Riley. 

Comptroller. 

(PR  Doc.  87-27879  Filed  12-3-87;  8:45  am) 

BILLING  CODE  4820-02-M 

VETERANS  ADMINISTRATION 
Performance  Review  Board  Members 

agency:  Veterans  Administration. 
ACTION:  Notice. 

SUMMARV:  Under  the  provisions  of  5 
U.S.C.  4314(c)(4)  agencies  are  required 
to  publish  a  notice  in  the  Federal 
Register  of  the  appointment  of 
Performance  Review  Boards  (PRB) 
members.  This  notice  revises  the  list  of 
members  of  the  Veterans 
Administration's  Performance  Review 
Boards  which  was  published  in  the 
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Federal  Register  (51  FR  40296.  date 
November  5, 1986), 

EFFECTIVE  DATE:  November  1. 1987. 

FOR  FURTHER  INFORMATION  CONTACT:  K. 

Joyce  Edwards,  Office  of  Personnel  and 
Labor  Relations  (05A3).  Veterans 
Administration.  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  233- 
3423. 

The  VA's  Performance  Review  Boards 
(PRBs)  will  be  chaired  by  the  following 
individuals: 

Chairperson,  VA  PRB 

Thomas  K.  Harvey.  Deputy 
Admininstrator 

Chairperson,  Department  of  Medicine 
and  Surgery  PRB 

Arthur  J.  Lewis.  M.D..  Deputy  Chief 
Medical  Director 

Chairperson,  Department  of  Veterans 
Benefits  PRB 

David  A.  Brigham.  Executive  Assistant 
to  the  Chief  Benefit*  Director 

Chairperson,  Office  of  Inspector 
General  PRB 

James  H.  Curry.  Assistant  Inspector 
General  for  Audit  Policy  and 
Oversight.  Department  of  Defense 
The  membership  of  the  VA*9  four 
Performance  Review  Boards  will  be 
selected  from  the  aforementioned 
Chairpersons  and  the  following 
individuals: 


Raymond  H.  Avent.  Deputy  Chief 

Benefits  Director  for  Field  Operations 
Raymond  S.  Blunt.  Director,  Office  of 

Program  Analysis  and  Evaluation 
David  A.  Cox,  Associate  Deputy 

Administrator  for  Management 
James  B.  Durnil,  Deputy  Inspector 

General,  Agency  for  International 

Development 
Kenneth  E.  Eaton,  Chairman,  Board  of 

Veterans  Appeals 
Wilfred  L  Ebel,  Chief  Memorial  Affairs 

Director 
Sidney  M.  Ford,  Regional  Director, 

Midwestern  Region 
John  A.  Gronvall.  M.D..  Chief  Medical 

Director 
Arthur  S.  Hamerschlag.  Deputy  Chief 

Memorial  Affairs  Director 
Conrad  R.  Hoffman,  Director,  Office  of 

Budget  and  Finance  (Controller) 
Grady  W.  HortMi.  Deputy  Chief  Benefits 

Director  for  Program  Management 
Paul  D.  Ising,  Deputy  Chief  Benefits 

Director  for  ADP  Systems 

Management 
Donald  L.  Ivers.  General  Counsel 
Frank  E.  Lalley.  Director,  Office  of 

Information  Management  and 

Statistics 
John  J.  Lee.  Regional  Director,  Mid- 
Atlantic  Region 
Robert  E.  Lindsey,  Jr.,  Regional  Director. 

Western  Region 
Susan  Livingstone.  Associate  Deputy 

Administrator  for  Logistics 
Frederick  L.  Malphurs.  Ekrector. 

Resource  Management  Office 


Gerald  S.  Martin,  Assistant  Chief  of 

Staff 
Richard  P.  Miller,  Regional  Director, 

Southwestern  Region 
Renald  P.  Morani.  Deputy  Inspector 

General 
Gerald  E.  Neumann,  Director,  Office  of 

Facilities 
Robert  R.  Rhyne,  D.D.S.,  Assistant  Chief 

Medical  Director  for  Dentistry 
Michael  Rudd.  Director.  Office  of 

Personnel  and  Labor  Relations 
H.  Robert  Saldivar.  Director,  Office  of 

Procurement  and  Supply 
Robert  W.  Schultz,  Associate  Deputy 

Administrator  for  Public  Affairs 
Burt  L.  Talcott,  Associate  Deputy 

Administrator  for  Congressional 

Affairs 
Donald  B.  Thompson,  Regional  Dirertor, 

Southeastern  Region 
John  VogeL  Chief  Benefits  Director 
Albert  B.  Washko,  Regional  Director, 

Northeastern  Region 
Daniel  R  Winship,  M.D.,  Assistant 

Deputy  Chief  Medical  Director  for 

Programs  and  Operations 
James  R.  Yancy,  Director,  Office  of 

Equal  Opportunity 
Charles  V,  Yarbrough,  Director, 

Management  Support  Office 
Albert  Zamberlan,  Regional  Director. 

Great  Lakes  Region 

Dated:  November  27, 1987. 
Thomas  K.  Tumage. 
Administrator. 
|FR  Doc.  87-27845  Filed  12-3-87  845  am) 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  ttie  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.C.   552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
'■Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  previously  announced  meeting  •  of 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation 
scheduled  to  be  held  on  Tuesday, 
December  8. 1987  at  2:00  p.m.  (open 
session]  has  been  cancelled.  Notice  is 
also  given  that  the  previously 
announced  meeting  '  of  the  Board  of 
Directors  scheduled  to  be  held  on 
Tuesday,  December  8, 1987  at  2:30  p.m. 
(closed  session]  has  been  rescheduled 
for  2:00  p.m.  that  same  day. 

No  earlier  notice  of  this  cancellation 
and  of  the  change  in  the  time  of  the 
meeting  was  practicable. 

Dated:  December  2. 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
(FR  Doc.  87-28001  Filed  12-2-87;  3:15 'pm| 

MUMG  COOe  6714-01-« 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b],  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday.  December  8. 1987,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  for  Federal  deposit 
insurance: 

American  Savings  Bank,  an  operating  non- 
FDIC-insured  federal  savings  bank  located  at 
820  A  Street,  Tacoma.  Washington. 


Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
and  by  officers  of  the  Corporation 
pursuant  to  authority  delegated  by  the 
Board  of  Directors. 

Discussion  Agenda: 

Memorandum  and  resolution  re:  Extension 
of  the  period  of  time  which  the  Corporation 
may  use  under  its  internal  policy  statement 
for  the  consideration,  adoption,  and 
publication  of  a  final  amendment  to  Part  332 
of  the  Corporation's  rules  and  regulations, 
entitled  "Powers  Inconsistent  with  Purposes 
of  Federal  Deposit  Insurance  Law." 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street,  NW.. 
Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  December  1, 1987. 
Federal  Deposit  Insurance  Corporation, 
Hoyle  L.  Robinson, 
Executive  Secretary. 
|FR  Doc.  87-28002  Filed  12-a-«7;  3:15  pm) 
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'  Eiiilorial  note:  Published  elsewhere  in  the 
Sonshine  Act  section  of  this  issue. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  thereby  given  that 
at  2:30  p.m.  on  Tuesday,  December  8. 
1987,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2],  (c)(6],  (c){8],  (c](9](A)(ii],  and 
(c)(9)(B)  of  Title  5.  United  States  Code, 
to  consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 


Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  (c)(8),  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6),  (c)(8),  and  (c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Report  of  the  Director.  Division  of 
Liguidation: 

Memorandum  re: 
Monthly  Report  of  Actions  Under 
Delegated  Authority  by  the  Committee 
on  Liquidations,  Loans  and  Purchases  of 
Assets— October  1. 1987— October  31, 
1987 

Discussion  Agenda: 

Personnel  actions  regarding 
appointments,  promotions 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  (c)(6)). 

Matters  relating  to  the  possible 
closing  of  certain  insured  banks: 

Names  and  locations  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  {c)(8),  (c](9)(A)(ii), 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  will  be  held  in  the  Board 
room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street  NW.. 
Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  December  1, 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 

(FR  Doc.  87-28003  Filed  12-2-87;  3:15  p.m. 
BIL'JNa  COOE  6714-01-11 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

December  1, 1987. 

TIME  AND  DATE:  10:00  a.m..  Thursday. 
December  3, 1987. 
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PLACE:  Room  600, 1730  K  Street,  NW., 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  In  addition 

to  the  previously  armounced  items,  the 

Commissioners  will  consider  and  act 

upon  the  following: 

3.  Harley  M.  Smith  v.  Bow  Valley  Coal 
Resources.  Inc.,  Docket  No.  KENT  86-23-D, 
etc.  (Issues  include  consideration  of  a  motion 
to  dismiss.) 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  item  be 
included  and  that  no  earlier 
announcement  of  the  addition  was 
possible. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5629. 
Jean  H.  Ellen. 

Agenda  Clerk. 

[FR  Doc.  87-27941  Filed  12-2-87;  11:21  am] 

BILtlNG  COOE  6735-01-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  Approximately  11:00 

a.m.,  Wednesday,  December  9, 1987, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington.  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Matters  relating  to  the  Plans 
administered  under  the  Federal  Reserve 
System's  employee  benefits  program. 

2.  Proposed  Federal  Reserve  Bank  salary 
structure  adjustments. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  December  1. 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-27923  Filed  12-2-87;  10:40  am) 
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PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  their  routine  nature,  no 
substantive  discussion  of  the  following  items 
is  anticipated.  These  matters  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  an  item  be  moved  to  thn 
discussion  agenda. 

1.  Proposed  amendments  to  interpretations 
of  Regulations  D  (Reserve  Requirements  of 
Depository  Institutions)  and  Q  (Interest  on 
Deposits)  to  conform  to  the  amended 
regulations. 

2.  Cost  of  Federal  Reserve  notes  in  19B8. 

Discussion  Agenda 

3.  Proposed  1988  Federal  Reserve  Bank 
budgets. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  DC  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Date:  December  1, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  87-27924  Filed  12-2-«7;  10:40  am] 

BILLING  CODE  6210-01-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  10:00  a.m.,  Wednesday. 
December  9, 1987, 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  December  1, 
1987,  page  45709. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 

9:30  a.m.,  Tuesday  December  8, 1987. 

CHANGE  IN  meeting:  A  majority  of  the 
Board  Members  determined  by  recorded 
vote  that  the  business  of  the  Board 
required  revising  the  agenda  of  this 
meeting  and  that  no  earlier 
announcement  was  possible.  The 
following  item  has  been  added  to  the 
open  session  of  the  agenda: 

6.  Recommendation  to  FAA  re  Requirement 
for  Test  of  Takeoff  Warning  System  Before 
Every  Flight  on  all  Air  Carrier  Airplanes 
Equipped  with  Takeoff  Warning  Systems. 


FOR  MORE  INFORMATION  CONTACT.  Bna 

Hardosty,  (202)  382-6525. 
Bea  Hardesty, 

Federal  Re}>islcr  Liaison  Officer. 
December  2, 1987. 

[FR  Doc.  87-27980  Filed  12-2-87;  3:U  pm.| 

BILUNG  CODE  7S33-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  December  7, 1987: 

A  closed  meeting  will  be  held  on 
Tuesday,  December  8, 1987.  at  2:30  p.m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  tho 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  nion- 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4),  (8),  (9)(A)  and  (10)  and  17 
CF'R  200.402(a)  (4),  (8),  {9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Fleischman,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
December  8, 1987,  at  2:30  p.m.,  will  be: 

Settlement  of  administrative  proceodin^  of 
an  enforcement  nature. 

Institution  of  administrative  proceeding  of 
an  enforcement  nature. 

Institution  of  injunctive  action. 

Settlement  of  injunctive  action. 

Status  report  of  judicial  proceeding. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  piese  contact:  Patrick 
Daugherty  at  (202)  272-3077. 
Jonathan  G.  Katz, 
Secretary. 
December  1, 1987. 

[FR  Doc.  87-27958  Filed  12-2-87;  1209  pm| 

BILUNG  CODE  S010-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (52  FR  45527 
November  30, 1987). 

STATUS:  Closed  meeting. 

PLACE:  450  5th  Street,  NW.,  Washington. 
DC 


46150 
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DATE  PREVIOUSLY  ANNOUNCED:  Monday. 
November  23. 1987. 
CHANGES  IN  THE  MEETING:  Deletion/ 
additional  items. 

The  following  item  was  not 
considered  at  a  closed  meeting  on 
Tuesday.  December  1. 1987,  at  10:30 
a.m.: 

Institution  of  injunctive  action. 

The  following  additional  items  were 
considered  at  a  closed  meeting  on 


Tuesday.  December  1. 1987.  at  10:30 
a.m.: 

Institution  of  administrative  proceeding  of 
an  enforcement  nature. 

Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 

Action  involving  discussion  of  investigative 
techniques. 

Commissioner  Fleischman,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  changes. 


At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Nancy 
Morris  at  (202)  272-2468. 
Jonathan  G.  Katz, 
Secretary. 
December  1, 1987. 

[FR  Doc.  87-27959  Filed  12-2-87:  8:45  am| 

BILUNG  CODE  M10-01-M 


DE 


1987 


UMI 


Corrections 


This  section  of  trie  FEDERAL  REGISTER 
contains  editorral  corrections  of  previously 
publistied  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
Ttiese  corrections  are  prepared  by  ttie 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  Issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  614 

Farm  Credit  System  Regulatory 
Accounting  Practices— Temporary 
Regulations;  Loan  Policies  and 
Operations— Loss  Sharing 
Agreements 

Correction 

In  rule  document  87-27045  beginning 
on  page  44969  in  the  issue  of  Tuesday, 
November  24, 1987,  make  the  following 
correction: 


46151-46165 


Federal  Register 

Vol.  52,  No.  233 

Friday,  December  4,  1987 


On  page  44970,  in  the  first  column,  in 
the  authority  citation,  in  the  fourth  line, 
"2027(18)"  should  read  "2072(18) '. 

BILUNG  CODE  1S05-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(CA-94(M)7-4220-10;  CA  20624] 

California;  Filing  of  Withdrawal 
Application 

Correction 

In  notice  document  87-23142  beginning 
on  page  37534  in  the  issue  of 
Wednesday,  October  7, 1987,  make  the 
following  correction: 

On  page  37534,  in  the  third  column,  in 
the  land  description,  under  T.  25,  N.,  R.  9 
E.,  in  the  fourth  line,  "S'ASE'ASW^," 
should  read  "S'/aSE'ASWV+NW'A,". 

BILLING  CODE  150S-01-D 


/ 


Friday 
December  4,  1987 


Part  II 


Department  of  Labor 

Occupational  Safety  and  Health 
Administration 


29  CFR  Parts  1910  and  1926 

Occupational  Exposure  to  Formaldehyde; 
Final  Rule 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910  and  1926 
[Docket  No*.  H-22S,  225A,  225B] 

Occupational  Exposure  to 
Formaldehyde 

agency:  Occupational  Safety  and 
Healtli  Administration  (OSHA),  Labor. 

ACnOM:  Final  rule. 

SUMMARY:  OSHA  hereby  promulgates  a 
revised  occupational  safety  and  health 
standard  for  occupational  exposure  to 
formaldehyde.  29  CFR  1910.1048.  This 
standard  reduces  the  permissible 
exposure  limits  (PELs)  from  3  parts 
formaldehyde  per  million  parts  of  air 
(ppm)  to  1  ppm  as  an  8-hour  time- 
weighted  average  (TWA).  The  peak 
allowable  exposure  of  10  ppm  (for  up  to 

30  minutes]  is  revoked  and  the  5  ppm 
ceiling  is  reduced  to  2  ppm  as  a  15- 
minute  short  term  exposure  limit  (STEL). 
An  "action  level"  of  0.5  ppm,  measured 
as  an  B-hoor  TWA,  is  included  to 
minimize  the  compliance  burden  fcjr 
employers  whose  employees  have 
exceedingly  low  exposures  to 
formaldehyde.  The  standard  also 
contains  provisions  for  employee 
exposure  monitoring,  medical 
surveillance,  recordkeeping,  regulated 
areas,  emergency  procedures,  preferred 
methods  to  control  exposure, 
maintenance  and  selection  of  personal 
protective  equipment,  and  hazard 
communication.  The  standard  applies  to 
all  industries  covered  by  the 
Occupational  Safety  and  Health  Act, 
including  construction,  maritime,  and 
general  industries. 

DATES:  Effective  date:  This  amended 
standard  takes  effect  on  February  2, 
1988.  except  for  the  following 
paragraphs  which  contain  information 
collection  requirements  which  are  under 
review  at  the  Office  of  Management  and 
Budget  (5  CFR  Part  1320):  §  1910.1048 
(d)(l)(i).  (d)(2).  (d)(3),  (d)(4),  (d)(6), 
(g)l3)(i).  (g)(3)(ii),  (1)(3).  (1)(4).  (1)(5).  (1)(6), 
(1)(7).  (m)(l),  (m)(2).  (m)(3),  (m)(4).  (n)(3). 
(n)(4),  and  (o).  A  notice  will  be 
published  when  the  information    ' 
collection  requirements  are  approved. 
ADDRESSES:  For  additional  copies  of  this 
standard,  contact:  OSHA  Office  of 
Publications.  U.S.  Department  of  Labor, 
Room  N-3101,  200  Constitution  Avenue, 
NW.,  Washington.  DC  20210.  Telephone 
(202)  523-9667. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  lames  F.  Foster.  Director.  Office  of 
Information  and  Consumer  Affairs. 


Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  Room  N-3649.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 
Telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Pertinent  Legal  Authority 
The  OSH  Act 
State  Plans 

III.  Events  Leading  to  the  Final  Standard 
History  of  the  Regulation  of  Formaldehyde 
Petition  for  an  Emergency  Temporary 

Standard 

IV.  Properties,  Manufacture,  and  Uses  of 

Formaldehyde 
Chemical  Properties 
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Sensory  Irritation 
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Reproductive  Effects 
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Genotoxicity 
Cancer  in  Animals 

VI.  Risk  Assessment 

Quantitative  Estimates  of  Cancer  Risk 
OSHA's  Estimation  of  Risk  of  Cancer 
Estimation  of  Risk  of  Sensory  Irritation 
Pharmacokinetic  Modeling 
Summary  of  Information  on  Cancer 

VII.  Significance  of  Risk 

VIII.  Summary  of  the  Regulatory  Impact 
Analysis  and  Regulatory  FlexibiUty 
Analysis 

IX.  Environmental  Impact 

X.  Summary  and  Explanation  of  the  Standard 

XI.  Authority  and  Signature 

XII.  The  Standard 

Appendix  A:  Substance  Technical  Guidelines 

for  Formalin 
Appendix  B:  Sampling  Strategy  and 

Analytical  Methods  for  Formaldehyde 
Appendix  C:  Medical  Surveillance — 

Formaldehyde 
Appendix  D:  Nonmandatory  Medical  Disease 

Questionnaire 
Appendix  E:  Qualitative  and  Quantitative  Fit 

Testing  Procedures 

L  Introductioa 

The  standard  applies  to  all 
occupational  exposures  to 
formaldehyde.  This  includes  exposures 
in  foundries,  in  apparel  manufacturing, 
in  the  health  care  industry,  in 
cosmetology,  in  the  construction 
industry,  and  in  general  office 
environments. 

"Formaldehyde"  is  defined  simply  as 
the  chemical  entity.  HCHO.  as  covered 
under  the  Chemical  Abstracts  Service 
Registry  No.  50-00-0.  Thus,  the  standard 
applies  to  formaldehyde  gas.  its 
solutions,  and  a  variety  of  materials, 
such  as  trioxane.  paraformaldehyde, 
hexamethylenetetramine,  and  resin 


formulations  from  which  formaldehyde 
may  be  generated.  Solids  and  any 
mixture  containing  formaldehyde  are 
included  in  this  standard  to  the  extent 
that  they  are  sources  of  formaldehyde 
exposure. 

As  was  noted  in  the  proposed  rule  [50 
FR  50412.  December  10. 1985].  the 
construction  industry  currently  has  its 
own  standard  for  formaldehyde 
exposure,  29  CFR  1926.55(a).  which 
references  the  'Threshold  Limit  Values 
of  Airborne  Contaminants  for  1970"  of 
the  American  Conference  of 
Governmental  Industrial  Hygienists. 
That  standard,  in  effect,  states  that 
exposures  at  concentrations  above  5 
ppm.  as  a  30-minute  ceiling,  "shall  be 
avoided."  In  the  course  of  drafting  the 
proposed  rule.  OSHA  considered 
whether  the  revised  general  industry 
standard  should  supersede  the 
construction  industry  standard.  The 
Agency  provided  the  Advisory 
Committee  on  Construction  Safety  and 
Health  (ACCSH)  with  copies  of  the  draft 
proposal,  under  which  construction 
workers  would  be  covered  and,  on 
September  25. 1985.  formally  consulted 
with  the  Committee.  The  ACCSH 
recommended  that  OSHA  reduce 
construction  industry  formaldehyde 
exposure  by  revising  the  construction 
standard,  but  also  agreed  that,  at  least 
as  an  interim  measure,  the  construction 
industry  should  be  included  within  the 
scope  of  the  revised  standard.  OSHA 
has  determined  that,  notwithstanding 
the  unique  circumstances  which  may 
arise  at  a  construction  worksite,  it  is 
appropriate  to  cover  construction 
workers  under  this  standard. 


n.  Pertinent  Legal  Authority 

The  OSH  Act 

The  primary  purpose  of  the 
Occupational  Safety  and  Health  Act  (the 
Act)  (29  U.S.C.  655  et  seq.)  is  to  assure, 
so  far  as  possible,  safe  and  healthful 
working  conditions  for  every  American 
worker  over  the  period  of  his  or  her 
working  lifetime.  One  means  prescribed 
by  the  Congress  to  achieve  this  goal  is 
the  mandate  given  to.  and  the 
concomitant  authority  vested  in.  the 
Secretary  of  Labor  to  set  mandatory 
safety  and  health  standards.  The 
Congress  specifically  mandated  that: 

The  Secretary,  in  promulgating  standards 
dealing  with  toxic  materials,  or  harmful 
physical  agents  under  this  subsection,  shall 
set  the  standard  v;hich  most  adequately 
assures,  to  the  extent  feasible,  on  the  basis  of 
the  best  available  evidence,  that  no  employee 
will  suffer  material  impairment  of  health  or 
functional  capacity  even  if  such  employee 
has  regular  exposure  to  the  hazard  dealt  with 
by  such  standard  for  the  period  of  his 
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working  life.  Development  of  standards  under 
this  subsection  shall  be  based  upon  research, 
demonstrations,  experiments,  and  such  other 
information  as  may  be  appropriate.  In 
addition  to  the  attainment  of  the  highest 
degree  of  health  and  safely  protection  for  the 
employee,  other  considerations  shall  be  the 
latest  available  scientific  data  in  the  field,  the 
feasibility  of  standards,  and  experience 
gained  under  this  and  other  health  and  safety 
laws  (Section  6(b)(5)]. 

Under  section  6(b)(7),  standards  must, 
where  appropriate,  require  labels  or 
other  appropriate  forms  of  warning  to 
apprise  employees  of  hazards,  suitable 
protective  equipment,  exposure  control 
procedures,  monitoring  and  measuring 
of  employee  exposure,  employee  access 
to  the  results  of  monitoring,  appropriate 
medical  examinations,  and  training  and 
education.  Moreover,  where  a  standard 
prescribes  medical  examinations  or 
other  tests,  they  must  be  available  at  no 
cost  to  the  employees.  Standards  may 
also  prescribe  recordkeeping 
requirements  where  necessary  or 
appropriate  for  enforcement  of  the  Act 
or  for  developing  information  regarding 
occupational  accidents  and  illness 
(section  8(c)). 

Authority  for  issuance  of  this  final 
standard  is  found  primarily  in  sections 
6(b),  8(c).  and  8(g)(2)  of  the  Act.  Section 
6(b)(5)  governs  the  issuance  of 
occupational  safety  and  health 
standards  dealing  with  toxic  materials 
or  harmful  physical  agents.  Section  8(c) 
of  the  Act  empowers  the  Secretary  to 
require  employers  to  make,  keep,  and 
preserve  records  regarding  activities 
related  to  the  Act.  In  particular,  section 
8(c)(3)  gives  the  Secretary  authority  to 
require  employers  to  "maintain  accurate 
records  of  employee  exposures  to 
potentially  toxic  materials  or  harmful 
physical  agents  which  are  required  to  be 
monitored  or  measured  under  section  6." 
Section  8(g)(2)  of  the  Act  empowers  the 
Secretary  to  "prescribe  such  rules  and 
regulations  as  he  may  deem  necessary 
to  carry  out  [his]  responsibilities  under 
the  Act." 

Section  3(8)  of  the  Act,  29  U.S.C. 
652(8),  defines  an  occupational  safety 
and  health  standard  as  follows: 

(A)  Standard  which  requires  conditions,  or 
the  adoption  or  use  of  one  or  more  practices, 
means,  methods,  operations,  or  processes, 
reasonably  necessary  or  appropriate  to 
provide  a  safe  or  healthful  employment  and 
places  of  employment. 

The  Supreme  Court  has  held  that 
section  3(8)  must  be  applied  to  the 
issuance  of  a  permanent  standard  to 
determine  that  the  standard  is 
reasonably  necessary  and  appropriate 
to  remedy  a  significant  risk  of  material 
health  impairment  (Industrial  Union 
Department  v.  American  Petroleum 
Institute.  448  U.S.  607  (1980)).  This 


"significant  risk"  determination 
constitutes  a  finding  that,  in  the  absence 
of  the  changes  in  practices  mandated  by 
the  standard,  the  workplaces  in  question 
would  be  "unsafe"  in  the  sense  that 
workers  would  be  threatened  with  a 
significant  risk  of  harm  (Id.  at  642). 

After  OSHA  has  determined  that  a 
significant  risk  exists  and  that  such  risk 
can  be  reduced  or  eliminated  by  the 
standard,  it  must  set  the  standard, 
"which  most  adequately  assures,  to  the 
extent  feasible  on  the  basis  of  the  best 
available  evidence,  that  no  employees 
will  suffer  material  impairment  of 
health"  (section  6(b)(5)  of  the  Act).  The 
Supreme  Court  has  interpreted  this 
section  to  mean  that  OSHA  must  enact 
the  most  protective  standard  possible  to 
eliminate  a  significant  risk  of  material 
impairment  of  health,  subject  to  the 
constraints  of  technological  and 
economic  feasibility  (American  Textile 
Manufacturers  Institute,  Inc.  v. 
Donovan,  452  U.S.  490  (1981)). 

State  Plans 

The  25  States  with  their  own  OSHA- 
approved  occupational  safety  and 
health  plans  must  adopt  a  comparable 
standard  within  six  months  of  the 
publication  date  of  this  final  standard. 
These  States  are:  Alaska.  Arizona, 
California.  Connecticut,*  Hawaii, 
Indiana,  Iowa,  Kentucky,  Maryland, 
Michigan,  Minnesota,  Nevada,  New 
Mexico,  New  York,'  North  Carolina, 
Oregon,  Puerto  Rico,  South  Carolina, 
Tennessee,  Utah,  Vermont,  Virginia, 
Virgin  Islands,  Washington,  and 
Wyoming.  Until  such  time  as  a  State 
standard  is  promulgated.  Federal  OSHA 
will  provide  interim  enforcement 
assistance,  as  appropriate. 

III.  Events  Leading  to  the  Final  Standard 

History  of  the  Regulation  of 
Formaldehyde 

The  general  industry  standard  for 
formaldehyde  (29  CFR  1910.1000.  Table 
Z-2)  that  is  being  revised  required 
employers  to  ensure  that  employee 
exposure  does  not  exceed  three  parts  of 
formaldehyde  per  million  parts  of  air 
(ppm),  determined  as  an  eight-hour  time- 
weighted  average  (TWA)  concentration. 
Furthermore,  an  employee's  exposure  to 
formaldehyde  was  not  to  exceed  5  ppm 
at  any  time  during  an  eight-hour 
workshift,  except  for  a  maximum 
duration  of  30  minutes,  when  the 
"acceptable  maximum  peak" 
concentration  was  not  to  exceed  10  ppm. 
OSHA  adopted  this  standard  in  1971  as 
a  national  consensus  standard  under 


'  Plan  covers  only  Stale  and  local  government 

employees. 


section  6(a)  of  the  OSH  Act  (29  U.S.C. 
655).  The  source  of  the  formaldehyde 
standard  was  the  American  National 
Standards  Institute  (ANSI)  (Z37.16-1967 
Acceptable  Concentrations  of 
Formaldehyde)  (Ex.  42-9).  The  ANSI 
standard  was  designed  to  address 
formaldehyde's  irritant  effects  on  the 
eyes  and  respiratory  system;  offensive 
odon  and  interference  with  sleep. 

In  1946.  the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  set  a  10  ppm  threshold  limit 
value  (TLV)  for  formaldehyde  which 
was  lowered  in  1948  to  5  ppm.  In  1963. 
the  ACGIH  responded  to  reports 
documenting  formaldehyde's  irritant 
effects  by  setting  a  5  ppm  ceiling  limit.  It 
was  this  ACGIH  TLV.  which  was  still  in 
effect  in  1970.  which  was  adopted  under 
the  Construction  Safety  Act  and  was 
incorporated  by  reference  in  the  OSHA 
construction  standards;  see  29  CFR 
1926.55(a).  In  1973.  further  reports  of 
irritation  experienced  at  levels  well 
below  5  ppm  led  the  ACGIH  to  lower 
the  ceilinq  limit  to  2  ppm  (See  Ex.  42-85. 
pp.  94-96). 

In  December  1976.  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  recommended  that 
OSHA  reduce  the  permissible  exposure 
limit  (PEL)  for  formaldehyde  to  1  ppm 
measured  over  a  30-minute  period  (Ex. 
42-85).  NIOSH  based  this 
recommendation  on  reports  that  a  few 
workers  experienced  eye.  skin,  and 
respiratory  irritation;  objectionable 
odors;  and  disturbed  sleep  when 
exposed  at  0.3  ppm  and  that  complaints 
became  widespread  when 
concentrations  exceeded  1  ppm.  For 
exposures  exceeding  0.5  ppm,  NIOSH 
also  recommended  increased  exposure 
monitoring,  medical  surveillance,  and 
associated  recordkeeping. 

On  October  8, 1979,  the  Chemical 
Industry  Institute  of  Toxicology  (CUT) 
sent  preliminary  findings  of  an  animal 
bioassay  to  the  EPA  under  procedures 
established  by  section  8(e)  of  the  Toxic 
Substances  Control  Act  (TSCA).  This 
notification  of  substantial  risk  (No.  79- 
314)  indicated  that  squamous  cell 
carcinomas  of  the  nasal  cavities  had 
been  observed  at  interim  sacrifice  in 
rats  exposed  to  formaldehyde  at  14.3 
ppm.  The  study  was  completed  in  1981, 
and  final  results  showed  nasal  cancers 
in  rats  exposed  at  5.6  and  14.3  ppm, 
benign  nasal  tumors  in  rats  exposed  at  2 
ppm.  and  nasal  cancers  in  mice  exposed 
at  14.3  ppm  (Ex.  12). 

In  a  separate  study,  researchers  at 
New  York  University  (NYU)  found  that 
rats  developed  nasal  cancer  after 
exposure  to  14  ppm  of  formaldehyde 
[Exs.  42-3;  42-4;  42-86),  corroborating 
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CIITs  Hnding  that  formaldehyde  is  an 
animal  carcinogen.  j 

In  April  1980.  the  Federal  Panel  on 
Formaldehyde  was  formed.  Its  members 
were  scientists  from  eight  federal 
agencies,  including  OSHA.  The  panel 
reviewed  and  evaluated  information  on 
formaldehyde's  chronic  health  effec^ 
emphasizing  the  CIIT  study.  In 
November  1980,  the  panel  concluded 
that  it  was  "prudent  to  regard 
formaldehyde  as  posing  a  carcinogenic 
risk  to  humans"  (Ex.  13). 

The  NIOSH  publication,  Current 
Intelligence  Bulletin  34,  "Formaldehyde 
*  *  *  Evidence  of  Carcinogenicity" 
recommended  handling  formaldehyde  as 
a  potential  occupational  carcinogen  [Ex. 
42-86).  This  1981  document  reflected 
NlOSH's  concerns  regarding  potential 
adverse  effects  from  chronic  exposure  to 
formaldehyde  based  on  the  findings  of 
the  CIIT  and  NYU  studies  and  the 
conclusions  drawn  by  the  Federal  panel. 

In  1982,  the  CPSC  relied  on  the  CUT 
study  and  consumer  complaint  data  to 
ban  use  of  urea-formaldehyde  foam 
insulation  (UFFI)  in  residences  and 
schools.  The  ban  was  based  on  CPSC's 
finding  that  UFFI  posed  an  unreasonable 
risk  of  injury  from  cancer  and  irritation 
(47  FR  14366).  The  ban  was  overturned 
in  subsequent  litigation  [Gulf  South 
InsuhUon  v.  CPSC,  701  F.2d  1137  (5lh 
Cir.  1983))  when  the  Court  held  that  the 
CPSC  had  failed  to  support  its  ban  with 
substantial  evidence.  According  to  the 
Court.  CPSC  erred  in  relying  solely  on 
the  study  by  CIIT  to  establish  the  risk  of 
carcinogenicity  for  consumers.  In 
addition,  the  Court  found  that  consumer 
complaint  data,  which  were  not 
correlated  to  data  measunng  exposure 
to  formaldehyde,  were  an  inappropriate 
basis  for  determining  that  the  "risk  of 
injury  from  acute  irritant  effects  is 
unreasonable"  (701  F.2d  at  1148).     ! 

In  May  1982,  the  International  Agency 
for  Research  on  Cancer  (lARC) 
concluded  that  there  was  sufficient 
evidence  that  formaldehyde  gas  is  i 
carcinogenic  to  rats,  but  that  I 

epidemiologic  studies  available  at  that 
time  provided  inadequate  evidence  to 
assess  the  carcinogenicity  of  I 

formaldehyde  in  man  [Ex.  42-70].     ' 

In  1983.  the  ACGIH  included 
formaldehyde  on  its  list  of  industrial 
substances  suspected  to  be  potential 
human  carcinogens  and  lowered  its  TLV 
for  formaldehyde  to  1  ppm,  measured  as 
an  8-hour  TWA.  At  this  time  the  ACGIH 
also  set  a  short-term  exposure  limit 
(STEL)  of  2  ppm  for  formaldehyde  (Ex. 
42-8). 

In  its  Third  Annual  Report  on 
Carcinogens,  published  in  September 
1983.  and  in  subsequent  reports,  the  U.S. 
Department  of  Health  and  Human 


Services  (DHHS)  listed  formaldehyde 
among  the  substances  or  groups  of 
substances  that  could  reasonably  be 
anticipated  to  act  as  carcinogens  [Ex. 
52). 

In  October  1963,  the  National  Center 
for  Toxicological  Research  (NCTR) 
sponsored  a  Consensus  Workshop  on 
Formaldehyde  [Ex.  70-56].  The  objective 
was  to  resolve  controversies 
surrounding  formaldehyde's  acute  and 
chronic  health  effects.  Over  60 
government,  industry,  and  university 
scientists  reviewed  relevant  scientific 
studies.  Consensus  reports  on  individual 
effects  were  produced  and  sent  to  a  risk 
estimation  panel,  which  attempted  to 
develop  a  reasonable  risk  assessment   • 
for  humans  exposed  to  formaldehyde. 
The  risk  estimation  panel  concluded 
that  quantitative  assessment  of 
formaldehyde's  toxic  effects  was 
possible  only  for  carcinogenicity.  The 
panel  further  concluded  that  risk 
modeling  for  carcinogenicity  should  be 
based  on  the  CIIT  rat  study,  not  on  the 
human  epidemiology  studies  available 
at  that  time. 

On  May  23, 1984,  the  EPA  announced 
that  formaldehyde  exposures  resulting 
from  employment  in  apparel 
manufacturing  facilities  and  from 
residence  in  conventional  or 
manufactured  housing  potentially 
present  significant  risks  of  widespread 
harm  (49  FR  21870).  EPA  accordingly 
designated  formaldehyde  for  priority 
review  under  section  4(f)  of  the  Toxic 
Substances  Control  Act  (TSCA).  Action 
under  section  4(f)  must  be  based  on  a 
substance's  ability  to  induce  cancer, 
gene  mutations,  or  birth  defects  [Ex.  42- 
41). 

On  February  11. 1985.  the  Department 
of  Housing  and  Urban  Development 
(HUD)  completed  rulemaking  covering 
formaldehyde  emissions  from  pressed 
wood  products  used  to  produce 
manufactured  homes  (49  FR  31996;  24 
CFR  Part  3280].  HUD  regulations  require 
that  plywood  and  particleboard  cannot 
emit  formaldehyde  in  excess  of  0.2  ppm 
and  0.3  ppm.  respectively. 

On  February  18. 1986,  the  EPA 
announced  termination  of  its  regulatory 
investigation  of  potential  risks 
associated  with  occupational  exposure 
to  formaldehyde  because  of  OSHA's 
jurisdiction  in  the  area.  The  EPA 
continued  to  investigate  formaldehyde 
exposures  occurring  in  non-occupational 
settings,  especially  those  arising  from 
use  of  pressed  wood  products  made 
with  formaldehyde-based  resins. 

On  April  16, 1987,  independent  of 
OSHA's  analysis,  EPA  published  its 
assessment  of  the  human  health  risks 
associated  with  formaldehyde.  The  risk 
assessment  states  EPA's  formal  position 


that  formaldehyde  should  be  classified 
as  a  "group  Bl  probable  human 
carcinogen"  in  accordance  with  EPA's 
Cancer  Risk  Assessment  Guidelines. 
The  finding  is  based  on  (1)  "sufficient" 
evidence  that  formaldehyde  causes 
cancer  in  animals,  (2)  "limited"  evidence 
from  human  studies,  and  (3)  other 
information,  including  short-term  test 
results,  structure-activity  correlations, 
pharmacokinetic  studies,  and 
comparative  metabolism  studies.  EPA's 
determination  that  human  evidence  is 
"limited"  is  based  on  nine 
epidemiological  studies  reporting 
statistically  significant  associations 
between  site-specific  respiratory 
neoplasms  and  exposure  to 
formaldehyde  or  formaldehyde- 
containing  products.  EPA  considered  the 
epidemiological  evidence  as  "limited" 
because  of  possible  exposures  to  other 
agents  which  may  have  confounded  the 
findings. 

In  1987,  an  lARC  working  group 
examined  recent  epidemiological 
evidence  on  formaldehyde  and 
upgraded  its  designation  to  category 
2(A],  i.e.  formaldehyde  is  a  probable 
carcinogen  in  humans  (personal 
communications,  A.  Blair  and  R. 
Griesemer).  LARC  publications  and  the 
DHHS  Annual  Report  on  Carcinogens 
are  considered  by  OSHA  to  be 
authoritative  sources  for  identification 
of  carcinogenic  chemicals  under 
provisions  of  the  Hazard 
Communication  standard  (See  29  CFR 
1910.1200). 

The  recent  statements  by  EPA  and 
lARC  occurred  after  the  closing  of  the 
OSHA  record  and  played  no  role  in 
OSHA's  decisionmaking.  The 
information  is  presented  so  that  the 
positions  of  EPA  and  lARC  are  correctly 
stated. 

Petition  for  an  Emergency  Temporary 
Standard 

The  United  States  Automobile. 
Aerospace,  and  Agricultural  Implement 
Workers  of  America  (UAW),  joined  by 
13  other  unions,  petitioned  OSHA  on 
October  26, 1981,  to  issue  an  Emergency 
Temporary  Standard  (ETS)  which  would 
impose  a  number  of  protective 
requirements  on  employers  whose 
employees  are  exposed  to 
formaldehyde.  On  January  29, 1982, 
OSHA  denied  the  request  because  there 
was  insufficient  evidence  that 
employees  were  in  grave  danger  from 
exposure  to  formaldehyde  or  that  an 
ETS  was  needed  to  protect  workers  (Ex. 
73-154).  The  petitioners  appealed 
OSHA's  decision  to  the  Di  strict  Court 
for  the  District  of  Colun.bia. 
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On  July  2, 1984.  the  District  Court 
remanded  the  UAWi  formaldehyde 
petition  to  the  Agency  for 
reconsideration,  directing  OSHA  to  treat 
the  petition  as  both  a  request  for  an  ETS 
and  for  the  initiation  of  permanent 
rulemaking  (UA  W  v.  Donovan,  590  F. 
Supp.  747  (D.D.C.  1984)).  The  Court  cited 
the  Consensus  Workshop  on 
Formaldehyde  as  evidence  that  issues 
surrounding  the  regulation  of 
formaldehyde  were  more  sharply 
defined  and  fully  documented  than  they 
had  been  when  OSHA  denied  the  ETS 
petition.  The  Court  concluded  that  it 
would  be  more  productive  for  OSHA  to 
reconsider  the  ETS  in  light  of  the  new 
data  than  to  examine  whether  the  initial 
denial  was  appropriate. 

OSHA's  Office  of  Risk  Assessment 
prepared  a  report,  entitled  "Preliminary 
Assessment  of  the  Health  Effects  of 
Formaldehyde"  (the  ORA  report)  [Ex. 
43],  to  examine  health  issues  raised  in 
the  Court's  reconsideration  order. 
Released  on  November  5, 1984,  the  ORA 
report  also  examined  various 
quantitative  risk  assessments  that  had 
been  used  to  calculate  human  cancer 
risk  from  the  CIIT  data.  The  ORA  report 
and  related  peer  review  comments  [Exs. 
44-1  to  44-24]  provided  OSHA  with  a 
basis  for  determining  the  significance  of 
the  human  health  risks  posed  by 
exposure  to  formaldehyde. 

On  January  7. 1985.  OSHA  again 
denied  the  UAW  petition,  insofar  as  it 
requested  an  ETS,  based  on  the 
determination  that  the  record  still  did 
not  support  findings  that  formaldehyde 
posed  a  grave  danger  or  that  the 
issuance  of  an  ETS  was  necessary  to 
protect  formaldehyde-exposed  workers 
[Ex.  61). 

On  January  11. 1985.  OSHA 
announced  that  public  meetings  would 
be  held  in  Washington.  DC  on  February 
13-15, 1985  [50  FR  1547],  to  generate 
information  and  discussion  which  would 
help  OSHA  to  decide  whether  or  not 
permanent  rulemaking  should  be 
initiated  under  section  6(b)  of  the  Act. 
New  information  on  formaldehyde's 
health  effects  and  quantitative  risk 
assessments  for  formaldehyde  was 
introduced  at  the  meetings  and  in  post- 
hearing  comments  [Exs.  68-1  to  68-23; 
69-lA  to  09-34;  70-1  to  70-58,  and  76-1 
to  76-8). 

On  April  15. 1985,  OSHA  announced  it 
would  proceed  with  permanent 
rulemaking  to  reduce  formaldehyde 
exposure,  basing  its  decision  on  the 
determination  that  the  existing  standard 
did  not  adequately  address  the  adverse 
health  effects  associated  with 
occupational  exposure  to  formaldehyde. 
OSHA  solicited  information  and 
comments  regarding  existing  conditions 


in  formaldehyde  producing  and  using 
industries  and  the  availability  of 
technology  to  control  formaldehyde 
emissions  in  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  (50  FR 
15179,  April  17. 1985).  Forty-three 
comments,  many  of  them  containing 
new  information,  were  received  in 
response  to  the  ANWl  [Exs.  77-1  to  77- 
43). 

Based  on  a  review  of  the  existing 
record,  new  references  identified  by 
OSHA  [Exs.  7^-1  to  73-189],  and  Health 
Hazard  Evaluations  provided  by  NIOSH 
[Exs.  78-1  to  78-91],  OSHA  completed  a 
preliminary  Regulatory  Impact  Analysis 
[Ex.  81]  and  published  a  proposed  rule 
[50  FR  50412-50499]  on  December  10. 
1985.  Public  hearings  on  the  proposal 
were  subsequently  scheduled  to  begin 
on  May  5, 1986  [51  FR  7584]. 

OSHA  received  302  comments  on  the 
proposal  [Exs.  80-1  to  80-302).  The 
comments  provided  a  substantial 
amoimt  of  new  information,  analyses, 
and  data. 

The  Public  hearings  were  held  in 
Washington,  DC,  from  May  5  to  16, 1986. 
OSHA  presented  10  expert  witnesses  in 
the  areas  of  assessment  of  cancer  and 
associated  risk,  control  technology, 
industrial  hygiene,  neurobehavioral 
toxicity,  pulmonary  function, 
sensitization,  and  medical  surveillance. 
Three  other  government  agencies 
(NIOSH,  CPSC  and  the  National  Cancer 
Institute  (NCI))  and  18  organizations 
including  corporations,  industry 
associations,  unions,  and  public  interest 
groups  also  provided  testimony.  Many 
issues  were  addressed  at  the  hearing, 
and  substantial  testimony  was  received 
on  an  epidemiologic  study,  conducted  by 
the  NCI  in  collaboration  with  the 
Formaldehyde  Institute,  which  had  been 
released  in  February  1986.  This  study 
examined  the  mortality  experience  of 
over  26  thousand  employees  at  plants 
where  formaldehyde-containing 
products  were  produced  or  used. 

At  the  close  of  the  hearings,  the 
presiding  Administrative  Law  Judge 
ordered  that  OSHA  provide  a  post- 
hearing  comment  period  for  the 
submission  of  additional  comments, 
arguments,  and  information  on  issues 
raised  at  the  hearing.  By  the  close  of  the 
record  120  additional  exhibits  were 
received  (Exs.  115  to  182B]. 
Subsequently,  OSHA  received  new 
information  regarding  human  cancer  risk 
and  new  exposure  data,  particularly  in 
the  foundry  industry.  To  ensure  that  this 
information  could  be  considered  in 
drafting  the  final  rule.  OSHA  reopened 
the  record  for  one  month  to  receive 
public  comment  on  this  new  information 
[51  FR  44796).  Seventeen  responses  were 


received  in  the  one  month  comment 
period  [Exs.  201-1  to  201-17]. 

OSHA  based  its  final  standard  on 
occupational  exposure  to  formaldehyde 
on  all  of  the  evidence  accumulated  until 
the  close  of  the  record  on  January  1987. 
More  than  1.400  Exhibits  with 
approximately  30.000  pages  of  testimony 
and  comments  were  received  into  the 
record  of  this  rulemaking.  Based  on  this 
record,  OSHA  has  determined  that 
employees  exposed  to  formaldehyde  at 
the  existing  PEIj  of  3-ppm  as  a  TWA,  5- 
ppm  as  a  ceiling  concentration,  and  10- 
ppm  as  a  30-minute  peak  face  a 
significant  risk  of  material  impairment 
of  their  health. 

IV.  Properties.  Manufacture,  and  Uses  of 
Formaldehyde 

Chemical  Properties 

The  chemical  "formaldehyde"  is  a 
colorless,  pungent  gas  at  room 
temperature  with  an  approximate  odor 
threshold  of  about  1  ppm  [Ex.  73-120). 
The  simplest  member  of  the  aldehydes 
class  of  chemicals,  formaldehyde  has  a 
molecular  weight  of  30. 

While  the  term  "formaldehyde"  is  also 
used  to  describe  various  mixtures  of 
formaldehyde,  water,  and  alcohol,  the 
term  "formalin"  more  precisely 
describes  aqueous  solutions, 
particularly  those  containing  37  to  50 
percent  formaldehyde  and  6  to  15 
percent  alcohol  stabilizer.  Most 
formaldehyde  enters  commerce  as 
formalin.  Alcoholic  solutions  of 
formaldehyde  are  available  for 
processes  that  require  low  water  content 
[Ex.  73-53].  Paraformaldehyde,  a  solid, 
also  serves  as  a  source  of  formaldehyde 
gas.  Formaldehyde  gas.  Per  se.  is  not 
available  commercially. 

Pure,  dry  formaldehyde  gas  is  stable 
in  the  temperature  range  of  80  to  100  °C. 
At  room  temperature,  polymerization 
occurs  slowly  to  produce  a  white  film  of 
polyoxymethylene  on  the  container 
walls.  Stability  depends  on  purity;  even 
traces  of  acids,  bases,  or  water  can 
accelerate  the  polymerization  reaction 
[Ex.  42-87). 

Formaldehyde  exists  in  freshly 
prepared  aqueous  solution  in  its 
monohydrate  form,  methylene  glycol. 
When  the  solution  ages,  polymerization 
products  consisting  of 
paraformaldehyde  and  low-molecular- 
weight  polyoxymethylene  glycols  may 
be  present.  Because  the  polymers  are.  at 
best,  sparingly  soluble,  they  may 
precipitate  from  solution.  To  stabilize 
formaldehyde  solutions  against 
polymerization,  methanol  or  other 
alcohols  are  added  [Exs.  42-87;  73-167). 
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The  Chemical  Abstracts  Service 
(CAS)  has  assigned  the  number  "50-00- 
0"  to  formaldehyde.  This  number  applies 
to  both  formaldehyde  gas  and  its 
aqueous  or  alcohol-stabilized  solutions. 

Commercial  Production 

Formaldehyde  is  a  major  industrial 
chemical,  ranked  24th  in  production 
volume  in  the  United  States  (Ex.  138-F]. 
In  1985,  5.7  billion  pounds  of  37  percent 
formaldehyde  (by  weight)  was 
produced. 

Formaldehyde  is  produced  in  49 
plants  in  the  U.S.  by  either  of  two 
processes:  the  mixed  oxide  catalyst 
process  or  the  silver  oxide  catalyst 
process.  Both  processes  use  methanol  as 
the  product  precursor  and  they  differ  in 
catalyst  type,  operating  temperature, 
and  methanol/air  ratios  [Ex.  70-2]. 
About  two-thirds  of  the  annual 
production  is  used  on-site  or  at  nearby 
locations.  For  example,  a  major  use  of 
formaldehyde  is  in  the  preparation  of 
adhesive  resins  for  use  in  the  wood 
products  industry.  These  resin- 
producing  facilities  tend  to  be  located  in 
lumber  producing  areas  of  the  South  and 
West  |Exs.  73-53;  73-174). 

Formaldehyde  has  a  high  degree  of 
chemical  reactivity  because  of  its  unique 
chemical  structure,  a  carbonyl  group 
attached  to  two  hydrogens  atoms  [Ex. 
73-53].  As  a  result  it  undergoes  a  wide 
variety  of  chemical  reactions  in  three 
distinct  classes:  oxidation-reduction 
reactions,  addition  or  condensation 
reactions,  and  self-polymerization. 

Addition  or  condensation  reactions 
are  of  great  commercial  importance- 
Addition  reactions  include  aldol 
condensation,  condensation  with 
ammonia,  and  methylol  formation.  Aldol 
condensation  of  formaldehyde  and 
acetaldehyde  in  the  presence  of  alkali 
metal  or  alkaline  earth  hydroxide  yields 
an  intermediate  which  is  again  reacted 
with  formaldehyde  to  form 
pentaerythritol.  An  analogous  reaction 
starting  with  formaldehyde  and  n- 
buteraldehyde  yields 
trimethylolpropane.  Condensation 
between  formaldehyde  and  ammonia 
yields  hexamethylenetetramine,  and  the 
Reppe  reaction  yields  1,4-butynediol 
which  is  then  hydrogenated  to  yield  1,4- 
butenediol  or  1,4-butanediol  [Ex.  73-53). 
Methylol  formation  is  probably  the  most 
commercially  significant  formaldehyde 
reaction  since  the  highly  reactive 
derivatives  formed  are  used  as  the 
starting  point  for  resin  production  [Ex. 
73-53). 

Uses  of  Formaldehyde 

Formaldehyde  has  four  basic  uses:  as 
an  intermediate  in  the  production  of 
resins:  as  an  intermediate  in  the 


production  of  industrial  chemicals;  as  a 
bactericide  or  fungicide;  and  as  a 
component  in  the  formulation  of  end-use 
consumer  items.  The  manufacture  of 
three  types  of  resins:  urea- 
formaldehyde,  phenol-formaldehyde, 
and  melamine  formaldehyde,  accounts 
for  about  59  percent  of  total 
consumption  [Exs.  70-2;  73-52).  An 
additional  seven  percent  is  consumed  in 
the  production  of  thermoplastic  acetal 
resins  [Ex.  8).  About  one-third  is  used  in 
the  synthesis  of  high  volume  chemical 
derivatives,  including  pentaerythritol. 
hexamethylenetetramine,  and 
butanediol  [Ex.  8).  Two  percent  is  used 
in  textile  treating  and  small  amounts  of 
formaldehyde  are  present  as 
preservatives  or  bactericides  in 
consumer  and  industrial  products,  such 
as  cosmetics,  shampoos,  and  glues. 

Some  products  prepared  from 
formaldehyde  contain  unreacted 
formaldehyde  residues  or  yield 
formaldehyde  upon  decomposition.  One 
example  is  urea-formaldehyde  resin. 
Urea-formaldehyde  resin  is  a  generic 
name  that  actually  represents  an  entire 
class  of  related  formulations.  A  wide 
variety  of  resins  is  produced  by 
polymerizing  different  ratios  of  urea  and 
formaldehyde  at  different  pH  levels  and 
concentrations.  Additives,  which  consist 
of  thickeners,  hardeners,  plasticizers, 
extenders,  curing  agents,  and  modifiers, 
may  also  be  added  [Ex.  73-53). 

Over  60  percent  of  urea-formaldehyde 
resin  production  in  1977  was  consumed 
by  particleboard  and  plywood 
manufacturing,  where  the  resin  is  used 
as  a  glue.  Urea-formaldehyde  resins  ace 
also  used  in  decorative  laminates, 
textiles,  paper,  and  foundry  sand  molds 
[Ex.  73-53). 

Textile  treating  to  impart  wrinkle- 
resistance  to  clothing  is  not  a  major  use 
of  formaldehyde  on  a  strict  volume 
basis.  However,  apparel  manufacture  is 
the  sixth  largest  industry  sector  in  the ' 
United  States  [Exs.  70-2;  70-14).  About 
60-85  percent  of  all  apparel  fabric  is 
Wished  with  formaldehyde-containing 
resins,  and  this  use  is  the  major  source 
of  widespread  exposure  to 
formaldehyde  because  of  the  large 
number  of  workers  potentially  exposed. 

Phenol-formaldehyde  resins  are 
produced  by  condensation  of  methylol 
derivatives  [Ex.  73-53).  The  type  of  resin 
formed  is  controlled  by  the  amount  of 
ring  substitution,  phenol  to 
formaldehyde  ratios,  and  the  catalyst 
used.  They  are  low-cost  binders  with 
many  applications,  the  greatest  use 
being  in  the  formation  of  wood  products, 
especially  softwood  plywood  [Ex.  73- 
52).  Phenol-formaldehyde  resins  are  also 
used  in  the  production  of  plastic  molding 


compounds,  insulation,  foundry  molds, 
and  abrasives  [Ex.  16). 

Polyacetal  resins  and  melamine- 
formaldehyde  resins  also  have 
significant  uses.  Plastic  molding 
compounds  are  the  primary  market  for 
melamine  formaldehyde  resins  [Ex.  70- 
2].  and  this  accounts  for  the  use  of 
formaldehyde  in  housewares  such  as 
plates,  cups,  and  buttons  [Ex.  16);  the 
main  use  of  melamine  formaldehyde 
resins,  however,  is  for  decorative 
laminates  used  in  furniture,  countertops. 
and  wall  panels  [Ex.  73-52].  The 
properties  of  polyacetal  resins  that 
make  them  particularily  useful  include 
dimensional  stability,  lubricity, 
resistance  to  moisting  and  organic 
solvents,  and  high  electrical  resistance. 
End  uses  include:  parts  for  automobiles, 
plumbing  fixtures,  hardware,  lawn  and 
garden  equipment,  and  sporting  goods. 

Acetal  thermoplastic  resins  are  used 
in  a  wide  variety  of  injection  molded 
parts;  about  95  million  pounds  were  sold 
in  1980  [Ex.  73-52).  These  engineering 
plastics  have  excellent  mechanical  and 
electrial  properties,  and  they  are 
resistant  to  moisture  and  solvents  [Ex. 
73-52]. 

Formaldehyde  is  a  relatively  reactive 
chemical  used  as  a  precursor  for  the 
production  of  other  chemicals.  These 
include:  pentaerythritol, 
hexamethylenetetramine,  1,4-butanediol. 
chelating  agents.  4,4'- 
methylenediphenyl  diisocyanate  4-4- 
methylenedianiline,  pyridine  chemicals, 
trimethylolpropane,  and  nitroparaffin 
derivatives,  and  urea-formaldehyde 
concentrates  (for  fertilizers]  [Ex.  70-2). 

Formaldehyde  destroys  bacteria, 
fungi,  molds,  and  yeast.  Its  commercial 
importance  as  a  fungicide  is  probably  its 
greatest  use  as  a  disinfectant  [Ex.  70-2). 
In  addition  to  its  use  for  disinfection  in 
the  ft«e  state,  it  is  also  used  in  the  form 
of  a  formaldehyde  donor.  Examples  of 
uses  of  formaldehyde  for  disinfection 
include:  sick  rooms,  mushroom  farms, 
and  poultry  hatcheries.  Such  uses 
generally  come  under  the  jurisdiction  of 
EPA. 

Because  of  its  bactericidal  properties, 
formaldehyde  is  used  in  numerous 
cosmetic  preparations.  The  Cosmetic 
Ingredient  Review  (CIR)  Expert  panel 
examined  data  submitted  to  FDA  by 
cosmetic  firms  in  1981.  Formaldehyde 
preservative  was  used  in  805 
formulations.  Of  the  cosmetics 
examined,  429  contained  greater  than  0.1 
to  1  percent  formaldehyde  and  366 
contained  less  than  0.1  percent 
formaldehyde.  Two  products  contained 
greater  than  5  to  10  percent 
formaldehyde  and  eight  products 
contained  1  to  5  percent.  (It  was 
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impossible  to  ascertain  if  concentrations 
applied  to  formaldehyde  or  to  formalin, 
defined  as  37%  by  weight 
formaldehyde.)  Seven  of  the  10  products 
with  concentrations  of  1  percent  or  more 
were  hair  products.  There  were  475  hair 
products  containing  less  than  1  percent 
formaldehyde.  Formaldehyde  was  also 
contained  in  viral  vaccines,  at  a  level  of 
0.05  percent,  as  an  inactivating  agent 
[Ex.  42-26). 

Formaldehyde's  uses  can  lead  to 
widespread  exposure  in  downstream 
industries.  For  example,  when 
formaldehyde  is  present  in  disinfectants, 
preservatives,  and  embalming  fluid, 
worker  exposure  can  occur.  Although 
formaldehyde  changes  into  other 
chemicals  when  urea-formaldehyde 
resins,  urea-formaldehyde  concentrates, 
and  hexamethylenetetramine  are 
produced,  the  reaction  is  reversible, 
causing  workers  in  numerous  industries, 
including  wood  products  and  apparel 
manufacture  to  be  exposed  to  airborne 
formaldehyde  when  it  offgasses  from 
products.  However,  other  products,  such 
as  acetyl  resins,  pentaerythritol,  and 
butanediol  undergo  irreversible 
reaction,  so  these  products  release  little, 
if  any,  formaldehyde. 

V.  Health  Effects 

Summary 

Workers  have  developed  various 
health  effects  from  inhalation  of 
airborne  formaldehyde  and  from  dermal 
contact  with  formaldehyde  solutions  or 
products  containing  formaldehyde.  At 
airborne  concentrations  as  low  as  0.1 
ppm,  formaldehyde  causes  irritation  of 
the  eyes,  nose,  and  throat.  As  airborne 
concentrations  increase,  the  severity  of 
the  irritation  increases,  and  irritation 
spreads  from  the  nasal  passages  and 
throat  into  the  lower  respiratory  system. 
Very  severe  conditions,  e.g.  exposures 
over  50  ppm,  have  caused  severe 
lacrimation  (tearing  of  the  eyes)  and 
pulmonary  reactions,  including 
pneumonia,  bronchial  inflammation,  and 
pulmonary  edema  [Exs.  42-85,  pp.  30-33; 
42-87,  p.  187).  Massive  inhalation  of 
formaldehyde  has  caused  accidental 
death  in  humans  [Ex.  42-85.  p.  76).  A 
concentration  of  100  ppm  is 
"immediately  dangerous  to  life  and 
health"  (IDLH)  and  believed  to  be  a 
potentially  fatal  level  if  exposure 
continues  for  30  minutes  or  more  [Ex. 
80-272). 

Long-term  inhalation  of  formaldehyde 
gas  is  associated  with  nasal  cancer  in 
experimental  animals.  Some  studies  in 
humans  exposed  to  formaldehyde  have 
demonstrated  increased  nasal  and 
nasopharygeal  cancer.  Thus, 


formaldehyde  should  be  regarded  as  an 
occupational  carcinogen. 

Skin  irritation  is  a  well-known 
consequence  of  dermal  contact  with 
formaldehyde.  Formaldehyde  reacts 
with  skin,  resulting  in  a  response  not 
unlike  the  tanning  of  leather.  Employees 
such  as  pathologists  or  undertakers, 
who  handle  embalming  fluids  or  other 
concentrated  solutions  of  formalin 
frequently  showed  evidence  of  skin 
disease.  Dermal  contact  with 
formaldehyde-bearing  resins  have  also 
caused  skin  disorders  (see  the  NIOSH 
Health  Hazard  Evaluations,  in  Exs.  78 
and  85,  for  example). 

Dermal  sensitization  to  formaldehyde 
is  a  well-known  phenomenon.  Among 
atopic  individuals  seeking  assistance  at 
allergy  clinics,  formaldehyde  is  among 
the  top  10  sensitizers  found  in  patch 
testing  results  [Ex.  92).  A  person 
sensitized  to  formaldehyde  would  have 
serious  difficulties  workinq  in 
industries,  such  as  garment 
manufacturing  or  textile  finishing  where 
there  is  repeated  dermal  contact  with 
sensitizing  materials.  Sensitization  is  not 
readily  reversed  so  a  worker  may  be 
unable  to  continue  his  or  her  line  of 
work. 

OSHA  is  aware  of  a  few  cases  where 
the  inhalation  of  formaldehyde  either 
caused  or  exacerbated  asthma.  This 
phenomenon  has  been  less  thoroughly 
studied  than  sensory  irritation,  so  that 
little  can  be  stated  about  underlying 
mechanisms  of  action.  In  extremely  rare 
cases,  inhalation  of  formaldehyde  has 
caused  a  dermal  reaction  [Exs.  42-66; 
70-57). 

Acute  Exposure 

Formalin,  if  ingested,  is  highly  toxic, 
with  an  approximate  oral  lethal  dose, 
the  LD50,  as  low  as  50-100  mg/kg.  i.e.,  1 
to  2  tsp  for  an  adult  male.  The  National 
Academy  of  Sciences  (NAS)  reported 
that  accidental  or  suicidal  deaths 
occurred  following  ingestion  of  as  little 
as  30  ml  of  formalin  [Ex.  42-87,  p.  199). 
There  are  numerous  other  case  reports 
where  persons  who  have  ingested 
formalin  recovered  with  medical 
intervention  [Ex.  42-85].  The  more 
concentrated  the  solution,  the  greater 
the  damage  to  the  gastrointestinal  tract. 
Damage  to  the  esophagus  and  stomach 
has  ranged  from  hardening  of  the  tissue 
to  extreme  corrosion,  congestion, 
edema,  tissue  erosion,  and  hemorrhage 
[Ex.  42-85).  Less  concentrated  solutions 
are  only  moderately  to  very  toxic,  with 
oral  LC^  doses  in  man  estimated  to  be  a 
few  ounces. 

The  inhalation  of  high  concentrations 
of  formaldehyde  is  also  extremely 
dangerous.  The  IDLH  concentration  is 
100  ppm  [Exs.  80-272;  175-20),  a  level  50 


times  the  STEL  being  promulgated  by 
this  revision.  In  comparison  with  the 
average  industrial  chemical,  the 
potential  for  acute  toxicity  of 
fomaldehyde  is  quite  high,  and  lethal 
concentrations  could  be  attained  in 
emergencies  or  confined  spaces  in  some 
industry  sectors. 

Poor  work  practices,  failure  of 
engineering  controls,  and  simple  spills 
can  easily  result  in  airborne 
concentrations  in  excess  of  10  ppm. 
Such  levels  have  occasionally  been 
measured  in  OSHA  inspections  [Exs.  42- 
95;  42-96;  73-158;  175-17;  175-18). 
Concentrations  of  5  to  10  ppm  can 
produce  cough  and  a  feeling  of  chest, 
tightness  in  the  exposed  worker  [Exs. 
42-87,  p.  194;  77-11]  and  are  extremely 
irritating  to  the  eyes,  resulting  in 
lacrimation  and  possible  ocular  damage 
[Ex.  42-85). 

Accidental  splash  exposures  of  the 
human  eyes  to  aqueous  formaldehyde 
solutions  have  resulted  in  severe 
injuries.  The  severity  of  effects  is 
concentration  dependent  and  is  affected 
by  the  speed  with  which  treatment  is 
provided.  The  NAS  reported  that 
immediate  flushing  saved  the  eyes  of  a 
worker  splashed  with  40  percent 
formaldehyde  from  permanent  injury;  a 
similarly  exposed  worker  whose  eyes 
were  not  flushed  lost  vision  in  both  eyes 
[Ex.  42-87,  p.  188J.  Application  of  0.005 
ml  of  15  percent  formalin  to  rabbit  eyes 
caused  a  severe  reaction,  corneal  and 
conjunctival  edema  and  iritis,  graded  8 
on  a  10  point  scale  [Ex.  42-87.  p.  180). 

Dermal  Effects 

In  his  testimony  at  the  OSHA 
Hearings,  Dr.  Edward  Emmett.  who  is  a 
specialist  in  occupational  medicine  with 
a  particular  interest  in  skin  disease, 
described  the  effects  of  formaldehyde 
on  the  skin  [Ex.  127).  Additional 
information  on  dermatitis,  which  is 
discussed  in  the  proposal  [50  FR  50427- 
50430),  is  incorporated  by  reference. 

The  major  effects  of  formaldehyde  on 
the  skin  are  the  development  of  irritant 
dermatitis  and  the  development  of 
sensitization  which  leads  to  allergic 
contact  dermatitis.  Formaldehyde  may 
also  cause  urticaria  (hives). 

Irritant  dermatitis  occurs  as  a  result  of 
direct  injury  to  the  skin  from  contact 
with  formalin  solution  or  formaldehyde. 
This  results  in  redness  and  thickening  of 
the  affected  areas.  In  more  severe  cases 
there  may  be  blistering,  scaling,  and  the 
formation  of  fissures  in  the  skin.  These 
signs  are  generally  accompanied  by 
burning  or  itching.  When  the  damaging 
exposure  ceases,  irritant  reactions 
usually  heal  within  days  or  a  few  weeks 
at  most.  After  several  weeks  the  skin  is 
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restored  to  normal.  Medical  treatment  is 
necessary  or  desirable  to  suppress  and 
heal  the  more  severe  reactions. 

Many  factors  influence  the 
development  of  irritant  reactions  when 
the  skin  is  exposed  to  formaldehyde. 
Irritant  reactions  are  more  likely  to 
occur  under  conditions  of  low  humidity, 
repeated  wetting  and  drying  of  the  skin, 
temperature  extremes,  mechanical 
trauma  (particularly  small  cuts  or 
abrasions),  preexisting  skin  disease, 
conditions  in  which  formaldehyde  is 
occluded  against  the  skin  so  it  does  not 
evaporate,  and  concomitant  exposure  to 
other  irritating  substances.  Irritant  akin 
reactions  are  more  prone  to  occur  or  to 
be  more  persistent  in  individuals  who 
are  atopic,  that  is  those  who  have 
suffered  one  or  more  of  the  following: 
allergic  asthma,  allergic  rhinitis  (hay 
fever),  infantile  eczema  ur  childhood 
eczema.  About  20-30  percent  of  the 
general  population  is  atopic.  Although 
irritant  reactions  to  formaldehyde  are 
fairly  common,  information  on  the 
incidence  or  prevalence  of  the  condition 
in  the  workforce  is  limited. 

Formaldehyde  is  also  a  relatively 
common  and  important  cause  of  allergic 
contact  dermatitis.  This  condition  is 
immunologically  determined.  As  a  result 
of  skin  exposure  to  formaldehyde, 
specific  allergic  sensitization  to 
formaldehyde  is  induced.  This  process 
of  induction  takes  seven  to  ten  days 
after  contact  with  formaldehyde.  Upon 
subsequent  contact,  the  skin  recognizes 
formaldehyde  as  foreign  and  allergic 
contact  dermatitis  develops  at  and 
around  the  site  of  contact.  Allergic 
contact  dermatitis  is  manifested  by 
itching,  redness,  swelling,  multiple  small 
blisters  and  scaling.  It  tends  to  become 
more  severe  with  repeated  exposures  to 
the  allergen. 

Allergic  sensitization  usually  lasts  for 
life,  particularly  when  the  allergen  is  a 
commonly  used  substance  such  as 
formaldehyde,  which  is  likely  to  be 
recontacted.  A  sensitized  individual  will 
react  to  a  much  smaller  amount  of 
formaldehyde  than  is  normally 
necessary  to  produce  skin  irritationl 
Once  sensitized  to  formaldehyde,  a 
person  will  also  react  to  skin  contact 
with  any  form  of  formaldehyde,  sudj  as 
formalin  solution,  formaldehyde  gas. 
solid  polymerized  formaldehyde,  or 
formaldehyde  released  from  resins  or 
other  compounds. 

According  to  Dr.  Emmett,  there  are 
currently  no  data  to  determine  precisely 
a  safe  level  of  dermal  contact  to      , 
formaldehyde  for  a  sensitized 
individual.  However,  he  cited  the 
experiments  of  Jordan  et  al.  (J.  Amer. 
Acad.  Dermatol.  1:44-48, 1979)  as 
showing  that  the  level  of  formaldehyde 


in  liquid  products  must  be  reduced  to 
about  0.3  percent  before  they  can  be 
tolerated  by  the  majority  of 
formaldehyde-sensitized  individuals. 
Some  sensitized  individuals  reacted  at 
levels  even  lower  than  0.3  percent. 

Dr.  Emmett  pointed  out  that,  while 
formaldehyde  sensitization  has  been 
induced  experimentally  in  humans  who 
had  repeated  contact  with  5  percent 
formalin  (2%  formaldehyde),  the  lowest 
level  able  to  produce  sensitization  has 
not  been  determined.  He  stated: 

In  my  clinical  experience,  formaldehyde 
sensitization  of  workers  in  the  chemical 
industry  can  often  be  traced  to  a  spill  or 
accidental  contamination  of  the  skin  with 
formalin  solution.  [Ex.  127,  p.  9]. 

Dermatitis  Seen  in  Workers:  Even 
though  skin  diseases  and  disorders  are 
the  leading  cause  of  lost  workdays  in 
the  U.S.  workforce  [Ex.  139AJ.  records 
regarding  causative  agents  are  not 
generally  kept.  Diagnoses  to  determine 
the  nature  of  the  disorder,  whether  it  is 
an  irritant  or  allergic  dermatitis,  are  also 
generally  not  made.  Thus,  the  number  of 
cases  of  formaldehyde-induced 
dermatitis  and  the  subset  of  cases  that 
represent  true  sensitization  to 
formaldehyde  remain  unknown. 

Formaldehyde,  however,  is  a  well- 
known  sensitizer;  it  accounts  for  a  large 
number  of  responses  seen  in  patients  at 
allergy  clinics.  For  example,  in  1984,  the 
North  American  Contact  Dermatitis 
Research  Group  reported  that  376 
patients  had  positive  patch-tests  to 
allergens  other  than  "poison  ivy",  and  52 
were  due  to  formaldehyde. 
Formaldehyde  was  the  fifth  most 
frequent  cause  of  proven  contact 
dermatitis,  ranking  after  poison  ivy  and 
nickel  and  very  slightly  behind 
paraphenylenediamine  and 
ethylenediamine  [Ex.  127.  p.  10]. 

There  have  been  numerous  studies  of 
worker  groups  and  individual  case 
studies  indicating  that  workers  who 
handled  formaldehyde  solutions  or 
formaldehyde-releasing  resins  have 
developed  skin  diseases  and  disorders; 
the  percentage  of  workers  affected  was 
often  high.  For  workers  handling 
solutions,  formaldehyde  was  cleariy  the 
responsible  agent;  for  workers  handling 
formaldehyde-releasing  agents, 
formaldehyde  was  suspected  of  being 
one  of  the  responsible  agents.  In  both 
situations  workers  with  skin  disorders 
also  frequently  complained  of  irritation 
of  the  eyes  and  respiratory  system, 
characteristics  of  formaldehyde 
exposure. 

As  an  example,  NIOSH  Health 
Hazard  Evaluation  Report  HETA  83- 
301-1478  [Ex.  85-24)  described  an 
outbreak  of  dermatitis  among  employees 


of  a  uniform  manufacturer.  The  major 
product  was  firefighter  jackets,  made 
from  material  treated  with 
acetophenone  and  melamine- 
fonnaldehyde  resin.  In  the  first  two 
weeks  of  April  1983. 13  of  102  employees 
complained  to  management  of 
symptoms  that  included  rash  on  the 
face,  neck,  arms,  and  legs;  itching;  eye 
and  throat  irritation;  headaches; 
dizziness;  nausea;  and  sleep 
disturbance.  Of  the  13,  nine  had  multiple 
visits  to  local  physicians  for  the 
occurrence  of  a  fine,  red,  maculopapular 
rash;  three  had  one  visit  for  the  rash; 
and  one  experienced  a  rash  but  did  not 
see  a  physician.  In  five  cases,  the 
diagnosis  was  known  to  NIOSH  from 
review  of  the  medical  records.  The  rash 
was  described  as  allergic  dermatitis  or 
urticaria. 

Personal  monitoring  of  four  employees 
who  had  experienced  symptoms 
indicated  that  8-hour  TWA 
concentrations  averaged  0.16  ppm 
(range  0.15-0.18). 

Fabric  samples  were  analyzed  for  free 
formaldehyde.  Three  samples  present  at 
the  plant  contained  300  ppm  [i.e.  0.03%) 
(range  100-600  ppm)  by  weight  of 
formaldehyde.  Three  samples  from  the 
textile  mill  were  measured  by  a 
Burlington  Industries  technique  for 
"latent  formaldehyde."  They  contained 
311  ppm  (range  260-450)  of 
formaldehyde.  After  2.5  months,  these 
samples  yielded  essentially  the  same 
results  as  before,  indicating  that  residual 
formaldehyde  was  still  present  in  the 
cloth.  The  supplier  analyzed  8  samples 
using  a  method  intended  to  provide 
estimates  relevant  to  airborne  levels 
expected  to  result  when  the  cloth  was 
used  in  apparel  manufacturing.  The  0.19 
ppm  (range  0.01-0.71)  airborne  estimate 
was  in  agreement  with  the  in-plant 
measurements. 

The  NIOSH  investigators  concluded 
that  airborne  levels  of  formaldehyde  of 
less  than  1  ppm  and  cloth  containing 
less  than  750  ppm  by  weight  (0.1%  is 
1,000  ppm  by  weight)  of  formaldehyde 
were  associated  with  occupational 
dermatitis  among  the  textile  workers. 
The  NIOSH  investigators  indicated  that 
the  textile  industry  considers  a  1  ppm 
airborne  concentration  to  be  the 
exposure  level  below  which  skin 
sensitization  would  be  prevented  [Ex. 
85-24,  p.  6].  This  view  was  apparently 
based  upon  observation  that  the  only 
source  of  airborne  formaldehyde  was 
the  cloth.  Thus,  the  airborne  level  would 
roughly  approximate  the  amount  of 
irritating  and  sensitizing  material 
present  in  the  cloth.  The  NIOSH  study 
suggested,  however,  that  airborne 
concentration  levels  below  0.2  ppm,  and 


not  1  ppm  as  cited  by  industry,  might  be 
needed  to  prevent  dermal  effects  in  the 
apparel  industry. 

NIOSH  made  recommendations  to 
limit  future  outbreaks  of  dermatitis  from 
melamine  formaldehyde  treated  textiles 
at  the  plant  [Ex.  85-24].  These 
recommendations  included:  obtaining 
information  from  textile  mills  on  the 
concentrations  of  relevant  chemicals  in 
the  fabric;  periodic  airborne  sampling  to 
examine  possible  correlations  between 
content  of  formaldehyde  in  the  fabric, 
and  employee  symptoms;  storage  of 
fabric  to  allow  for  offgassing  of 
formaldehyde  to  lessen  irritation;  use  of 
long-sleeved  shirts;  and  use  of  fabrics 
with  the  lowest  concentrations  of  free 
formaldehyde  compatible  with 
standards  of  fabric  quality  and  other 
attributes. 

NIOSH  also  conducted  other  studies 
of  textiles  in  relation  to  occupational 
dermatitis.  In  Health  Hazard  Evaluation 
Report  HETA  83-254-1393  [Ex.  85-23]. 
NIOSH  examined  three  women  and  a 
man  who  were  exposed  to  formaldehyde 
while  working  as  steam  press  operators 
during  the  post-curing  of  durable  press 
fabrics. 

Overall  the  plant  employed  about  125 
persons  to  manufacture  uniforms.  Shirt 
fabrics  were  precured  with  a  glyoxal- 
based  resin  system,  dimethylol 
dihydroxyethylene  urea  (DMDHEU). 
Trousers,  however,  were  post-cured  by 
steam  pressing  and  heating  in  an  oven 
so  that  the  trousers  would  retain  their 
crease. 

Breathing  zone  formaldehyde 
exposures  for  the  press  operator 
averaged  0.44  ppm  (standard  deviation 
of  0.02)  and  for  the  oven  operator,  they 
were  0.5  ppm  (single  sample).  Area 
samples  averaged  0.47  ppm  (range  0.34- 
0.53).  Four  cloth  samples  being  used 
were  mailed  to  NIOSH  to  test  for 
formaldehyde.  One  sample  contained 
200  ppm  of  latent  formaldehyde  by 
weight  using  the  Burlington  method 
(limit  of  detection  was  150  ppm). 

Two  of  four  employees  in  the  post- 
cure  area  completed  health 
questiormaires;  one  reported  eye 
irritation,  sore  throat,  coughing,  and  skin 
problems.  Out  of  a  total  workforce  of 
125,  64  employees  in  other  areas  also 
participated  in  the  health  evaluation.  Of 
these  subjects,  44  (69%)  had  eye 
irritation,  28  (44%)  nose  and  throat 
irritation,  24  (30%)  headache.  21  (33%) 
coughing.  15  (32%)  sore  throat,  and  15 
(23%)  "skin  problems."  No  exposure 
data  were  collected  for  these  other 
workers,  who  were  primarily 
seamstresses. 

In  August  1982,  NIOSH  received  a 
request  to  investigate  an  outbreak  of 
skin  rash  among  employees  who  sewed 


shirts  from  cotton  containing  a 
formaldehyde-resin  finish  [Ex.  85-21]. 
The  NIOSH  medical  investigators 
administered  a  work  and  medical 
history  and  health  status  questionnaire 
to  randomly  selected  employees  at  two 
plants  and  to  30  volunteers  who  had  a 
skin  rash.  The  two  plants  employed  170 
and  130  employees,  respectively. 

A  suede  cloth  sample  was  associated 
with  the  outbreak  of  skin  rash  at  one 
plant.  It  had  a  latent  formaldehyde 
content  of  421  ppm  by  weight.  3  to  4 
times  higher  than  the  other  two  cloth 
samples  obtained  at  the  plant.  Lint 
samples  collected  from  table  surfaces 
showed  nearly  identical  formaldehyde 
content  to  that  of  cloth  material 
generally  in  use  (138  ppm).  NIOSH 
investigators  felt  that  lint  and  dust 
containing  formaldehyde  could  be  a 
significant  source  of  employee  exposure. 

Over  the  preceding  year,  58  percent  of 
the  employees  interviewed  at  one  plant 
and  49  percent  at  the  other  indicated 
that  they  had  developed  skin  rashes. 
The  employees  attributed  their  problems 
to  material  from  one  textile  finishing 
supplier.  This  suppUer  consistently 
provided  cloth  with  higher 
formaldehyde  levels,  about  200  ppm  to 
over  500  ppm  by  weight,  than  the  other 
two.  Airborne  exposures,  measured  by 
impinger,  solid  sorbent,  and  hand-held 
monitor  ranged  fi-om  0.11  to  0.50  ppm  at 
one  plant  and  0.13  to  0.65  ppm  at  Uie 
other  plant.  No  particular  job  was 
associated  with  higher  formaldehyde 
concentrations,  and  airborne 
concentrations  appeared  to  result  from 
the  cumulative  release  of  formaldehyde 
from  all  operations.  There  was  a  general 
buildup  of  formaldehyde  over  the 
workshift,  with  morning  concentrations 
being  lower  than  afternoon 
concentrations. 

NIOSH  made  recommendations  to 
decrease  the  incidence  of  dermatitis  at 
the  two  plants.  These  were:  continued 
monitoring  of  formaldehyde  content  of 
the  cloth;  job  transfers  for  sensitized 
workers;  the  wearing  of  long  sleeved 
garments  and  pants  to  reduce  skin 
exposure;  storage  of  raw  material  in 
isolated  areas;  and  improvement  of  air 
quality. 

NIOSH  has  also  conducted 
investigations  of  dermatitis  in  apparel 
manufacturing  where  the  problems  were 
attributed  to  the  textile  finish,  a  glyoxal- 
based  resin,  DMDHEU.  In  a  1977 
investigation  of  a  uniform  manufacturer 
(HHE  77-074-720)  [Ex.  77-11],  26  of  210 
employees  (12.4%)  were  identified  as 
having  work-related  formaldehyde 
exposure  symptoms.  Of  these,  15  (7.1%) 
had  skin  reactions  described  as 
erythematous  or  urticarial.  Airborne 
sampling  showed  concentrations  of  0.25 


ppm  (range  0.13  to  0.57).  Latent 
formaldehyde  levels  in  fabrics  tested 
ranged  from  850  to  938  ppm  by  weight. 
An  86-91  percent  reduction  in  the 
amount  of  formaldehyde  released  was 
measured  after  3  weeks  of  storage. 

In  another  investigation  of  a  uniform 
manufacturer,  begun  in  1982  (HHE  82- 
200-1233)  [Ex.  85-20],  44  of  56  employees 
had  eye  irritation,  and  18  complained  of 
skin  rash,  most  often  of  the  forearm. 
NIOSH  determined  through  personal 
sampling  that  the  average  concentration 
of  airborne  formaldehyde  was  0.26  ppm 
(range  0.08  to  0.44).  Fresh  samples  of 
cloth  had  a  latent  formaldehyde  level  of 
about  334  ppm  by  weight,  and  stored 
samples  ranged  from  146  to  225  ppm. 

A  NIOSH  investigator  summarized  the 
information  in  the  scientific  literature 
[Ex.  85-21],  including  the  HHEs 
described  above.  From  this  information, 
he  concluded  that  airborne  levels  of 
formaldehyde  below  1  ppm  and  as  low 
as  0.08  ppm  have  been  associated  with 
occupational  dermatitis.  Bulk  samples  of 
fabric  involved  in  outbreaks  of 
dermatitis  generally  had  latent 
formaldehyde  levels  well  below  750  ppm 
by  weight.  The  determination  of  latent 
bulk  fabric  formaldehyde  concentrations 
provides  an  indirect  indicator  of 
airborne  formaldehyde  concentrations. 
However,  the  two  methods  do  not 
correlate  exactly  due  to  differences  in 
resin  formulations,  types  of  fabric,  and 
local  environmental  conditions. 

Occupational  dermatitis  associated 
with  formaldehyde  exposure  is  not 
limited  to  the  garment  manufacturing 
industry.  In  the  proposal.  OSHA 
described  two  studies  of  embalmers 
who  were  reported  to  have  skin 
problems.  Of  57  persons  who 
participated  in  a  survey  of  funeral 
homes  by  Plunkett  and  Barbela  [Ex.  42- 
101],  37  percent  had  skin  irritation.  Two 
of  seven  embalmers  inter\'iewed  by 
Kerf 00 1  and  Mooney  [Ex.  73-88D] 
experienced  dermatitis.  Other  case 
reports  include:  a  26-year  old  man 
exposed  through  use  of  fabric  softener 
[Ex.  73-29];  a  20-year  old  woman  who 
developed  urticaria  when  exposed  to 
spray  starch  containing  formaldehyde 
[Ex.  73-33];  an  offset  printing  machine 
clerk  [Ex.  70-45];  two  persons  working 
with  newsprint  containing  resins  [Ex. 
70-45];  a  foundry  worker  making  molds 
[Ex.  70-45];  renal  dialysis  workers  [Ex. 
70-45];  workers  in  histology  and 
pathology  laboratories  (Ex.  70-45];  a 
mushroom  farmer  using  formaldehyde 
as  a  disinfectant  [Ex.  70-45];  a 
lithoprinter  handling  formaldehyde- 
preserved  adhesive  [Ex.  70-45];  a  case  of 
contact  urticaria  from  formalin-treated 
leather  [Ex.  73-23];  five  nurses  handling 
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thermometers  immersed  in  10  percent 
formaldehyde  |69-8B];  and  itching  and 
red  spots  in  26  of  120  foundry  workers 
[Ex.  7^-103). 

Of  180  patients,  aged  16  to  67. 
examined  by  Wallenstein  and  Rebhole 
[Ex.  42-123],  12  (6.2%)  reacted  to 
formalin  (0.07  to  0.3%  formaldehyde). 
These  persons  had  been  exposed  to 
formaldehyde  in  various  industries  and 
many  also  had  symptoms  of  bronchial 
obstruction  and  rhinitis. 

Dermatitis  From  Formaldehyde- 
Bearing  Compounds:  Pirila  and  Kilpio 
[Ex.  73-135]  examined  24  cases  of 
occupational  dermatitis  caused  by 
exposure  to  formaldehyde  solutions  or 
resins.  Of  these,  20  cases  were  caused 
by  formalin  used  as  a  preservative.  Four 
cases  showed  sensitization  to 
formaldehyde  bearing  resins;  two  also 
responded  to  formaldehyde  solutions. 
Five  of  the  24  workers  developed 
dermatitis  which  lasted  over  a  year,  six 
were  affected  6  to  12  months.  10  for  1  to 
6  months,  and  3  for  less  than  a  month.  In 
this  study  17  patients  had  disabilities 
severe  enough  to  prevent  work;  in  one 
for  over  18  months,  in  6  for  1  to  6 
months,  and  in  10  for  less  than  a  month. 
Nine  patients  had  to  change  occupation. 

Formaldehyde-releasing  compounds 
are  widely  used  as  preservatives  in 
industrial  and  household  products, 
cosmetics,  and  medicine  [Ex.  73-160]. 
They  are  formulated  by  reacting 
formaldehyde  with  one  or  more 
substituted  alkylamines,  hydroxy,  and 
mercapto  compounds.  Andersen  et  al. 
[Ex.  73-160]  used  the  guinea  pig 
maximization  test  to  examine  the 
sensitizing  potential  of  formalin  and  six 
formaldehyde-releasing  products  used 
as  biocides  in  water-based  metal-  i 
working  fluids  or  cosmetics. 
Formaldehyde  sensitized  50  to  95 
percent  of  the  guinea  pigs  and  Grotan 
BK  sensitized  20  to  74  percent: 
corresponding  rates  were  20  to  25 
percent  for  Forcide  78,  KM  200,  and 
Preventol  D2,  while  Cermall  115  and 
Grotan  OX  sensitized  60  to  70  percent  of 
the  animals. 

The  authors  [Ex.  73-160]  observed 
that  the  relationship  between 
formaldehyde  contact  allergy  and 
reactions  from  formaldehyde 
condensates  remains  unclear,  with 
neither  the  guinea  pig  studies  nor  human 
patch  test  experience  giving  a  clear 
answer.  In  humans,  7  of  13  patients 
sensitive  to  Grotan  BK  also  reacted  to 
formaldehyde.  Four  of  678  other  allergy 
clinic  patients  reacted  to  Forcide  78.  and 
all  were  also  sensitized  to  J 

formaldehyde.  Thus,  "formaldehyde 
seems  to  be  the  common  hapten  in  some 
cases:  in  others,  sensitization  is  directed 


towards  the  formaldehyde  releaser"  [Ex. 
73-160,  p.  263]. 

According  to  Hatch  and  Maibach  [Ex. 
85-56],  chemicals  used  in  fabrics  to 
improve  performance  characteristics 
have  resulted  in  irritant  or  allergic 
contact  dermatitis;  the  most  signiHcant 
problem  is  due  to  formaldehyde  and  N- 
methylol  compounds  to  produce  durable 
press  fabrics.  Thirty-seven  durable  press 
formulation  chemicals  were  tested  by 
Malten  (reported  in  Ex.  85-56)  for  ability 
to  sensitize.  Patch  tests  were  applied  to 
the  skin  of  66  patients  suspected  of 
having  textile  finish  hypersensitivity.  Of 
these,  27  reacted  to  one  or  more  of  the 
durable  press  chemicals.  The  greatest 
number  of  reactions  followed  exposure 
to  uncured  N-methylol  ingredients,  but  7 
reacted  to  formaldehyde. 

Andersen  and  Hamann  [Ex.  73-74] 
found  that  15  of  428  patients  in  a 
dermatology  clinic  had  eczema  due  to 
contact  with  textile  finishing  resins. 
Urea-formaldehyde  resin  was  the  main 
contributor,  other  formaldehyde  resins 
gave  only  occasional  responses  to  patch 
testing.  All  15  patients  also  responded  to 
2  percent  formaldehyde.  The  15  patients 
with  dermatitis  from  textiles  constituted 

8.6  percent  of  all  patients  allergic  to 
formaldehyde  who.  in  turn,  constituted 

3.7  percent  of  all  patients  examined 
from  1970  to  1980. 

In  an  early  study  of  the  role  of  bee 
formaldehyde  in  textiles  in  relation  to 
formalin  contact  sensitivity,  Berrens  et 
al.  [Ex.  73-96]  reported  that  the  free 
formaldehyde  content  of  most  fabrics, 
was  far  below  the  concentration 
required  to  give  a  positive  patch  test. 

The  authors  nevertheless  observed 
that  patients  with  textile  dermatitis 
obtained  relief  horn  symptoms  by 
ceasing  to  wear  clothing  with  a  high 
level  of  free  formaldehyde.  The  authors 
postulated  that  more  formaldehyde  than 
suspected  may  be  released  from 
cloUiing.  For  example,  the  authors 
suspected  that  in  the  armpit  area,  cloth 
would  liberate  more  formaldehyde  when 
being  worn  than  it  would  in  their 
standardized  extraction  procedure.  The 
authors  also  postulated  that  while 
hydrolysis  of  the  resin  on  the  fabric 
would  split  the  methylol  end  groups 
(releasing  formaldehyde),  other  bonds 
might  also  be  broken,  resulting  in  the 
liberation  of  organic  acids  and  glycine- 
formaldehyde  addition  products.  This 
would  suggest  that  persons  who  exhibit 
textile  dermatitis  might  be  sensitive  to 
the  resin  formulation,  to  formaldehyde, 
or  to  other  chemicals  formed  from  the 
breakdown  of  the  resin. 

In  plants  where  the  only  source  of 
formaldehyde  exposure  is  from  resins 
used  in  textile  finishing,  the  airborne 


levels  of  formaldehyde  should  give  an 
approximate  indicator  of  the  risk  of 
sensitization  from  formaldehyde 
experienced  by  workers.  This 
relationship  is  less  than  perfect,  since 
environmental  factors,  e.g^  heat, 
humidity,  and  air  change  rates,  influence 
the  amount  of  formaldehyde  released 
from  the  cloth.  Manufacturers' 
specifications  for  "free  formaldehyde" 
content  in  the  cloth  also  provide 
valuable  information  to  determine  when 
employees  might  be  at  greatest  risk. 

Allergic  dermatitis  from  contact  with 
phenol-formaldehyde  resins  has  been 
associated  primarily  with  those  based 
on  paratertiary-butyl  phenol  and 
formaldehyde  (PTBP-F-41)  [Ex.  73-881. 
Of  1.220  patients  in  two  separate  studies 
patch  tested  with  phenol  formaldehyde 
resins,  23  responded  to  formaldehyde. 
According  to  pirila  and  Kilpio  [Ex.  73- 
135],  finished  products  which  contain 
phenol-formaldehyde  resins  should  not 
contain  free  formaldehyde  or  phenol, 
and  these  products  cause  dermatoses 
less  frequently  than  products  make  from 
urea-formaldehyde  resins  which  readily 
release  formaldehyde.  One  case  of 
phenol-formaldehyde  induced  dermatitis 
was  described  in  testimony  at  OSHA's 
May  1986  hearing.  Dr.  Daniel 
Teitlebaum,  a  clinical  toxicologist, 
described  a  severe  reaction  to 
formaldehyde  in  a  patient  who 
developed  edema  over  his  entire  skin 
after  his  hands  bad  been  in  contact  with 
phenol-formaldehyde  resins  [Tr.  May  5, 
1986.  pp.  113-114). 

OSHA  'a  Conclusions  Regarding 
Dermatitis:  The  major  effects  of 
formaldehyde  on  the  skin  are  irritant 
dermatitis  and  allergic  contact 
dermatitis.  Irritant  dermatitis  results 
from  a  direct  injury  to  the  skin  and  is 
more  prone  to  occur  or  persist  in  atopic 
individuals,  i.e.  about  20  to  30  percent  of 
the  general  population.  Allergic  contact 
dermatitis,  unlike  irritant  dermatitis,  is 
immunologically  mediated.  Once  a 
person  is  sensitized,  subsequent  contact 
of  the  skin  with  formaldehyde  in  much 
smaller  amounts  will  result  in  a 
reaction. 

According  to  Imbus  [Ex.  68-19], 
concentrated  solutions,  probably  above 
5  percent,  produce  reddening  and 
inflammation,  Pirila  and  Kilpio  [Ex.  73- 
135,  p.  38]  noted  that  "even  as  a  3-4 
percent  solution,  formalin  hardens  the 
epithelial  layers  of  the  skin,  which 
becomes  dull,  rough,  and  fragile."  Hatch 
and  Maibach  indicated  that  2  percent 
formalin  in  water  is  the  best 
concentration  to  use  for  patch  testing, 
except  for  certain  units  such  as  the  Finn 
Chamber,  where  1  percent  is  more 
appropriate  [Ex.  85-56,  p.  8].  Patch  test 
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concentrations  are  intended  to  elicit  a 
reaction  in  persons  sensitive  to 
formaldehyde  without  causing  an 
irritant  response.  In  the  absence  of  more 
definitive  data.  OSHA  used  this  type  of 
information  to  establish  criteria  for 
circumstances  in  which  the  employee's 
skin  would  require  protection. 

Dermal  diseases  and  disorders 
represent  a  serious  problem  in  the  U.S. 
workplace,  accounting  for  over  a  third  of 
all  reportable  occupational  diseases  [Ex. 
139AJ.  Formaldehyde  is  one  of  the  most 
common  causes  of  occupational  skin 
disease  [Ex.  127.  p.  lOj.  Numerous 
reports  of  dermatitis  in  the  textile 
industry  indicate  that  use  of 
formaldehyde-bearing  resins  is  a  major 
source  of  skin  disease  in  this  industry 
[Exs.  85-23;  85-24;  77-11].  Historically. 
8.6  to  65  percent  of  all  formaldehyde 
sensitive  patients  also  developed 
allergic  textile  chemical  finish  dermatitis 
(Ex.  85-56.  p.  8J.  While  formaldehyde  is 
not  the  sole  source  of  irritation  and 
sensitization  in  textile  finishing  resins, 
both  tests  on  free  formaldehyde  in  cloth 
and  airborne  concentrations  of 
formaldehyde  provide  convenient 
indirect  measures  of  employees'  risks  of 
developing  skin  disease.  When 
particularly  irritating  materials  have 
been  present,  levels  of  airborne 
formaldehyde  and  "free  formaldehyde" 
in  cloth  have  both  also  tended  to  be 
higher.  Evidence  from  NIOSH  HHEs 
clearly  demonstrates  that  textile 
workers  remain  at  risk  of  developing 
dermatitis  when  levels  of  airborne 
formaldehyde  are  well  below  1  ppm,  At 
0.5  ppm.  the  dermatitis  incidence  rate 
was  still  substantial;  at  0.1  ppm. 
however,  the  dermatitis  risk  appeared  to 
be  minimal. 

Workers  in  other  industries  have  also 
developed  dermal  irritation  and 
sensitization  from  formaldehyde.  A 
great  number  of  the  existing  cases  have 
occurred  in  workers  having  potential 
contact  with  formaldehyde  solutions. 

Dermatitis  From  Inhalation  of 
Formaldehyde:  Gaseous  formaldehyde 
has  been  implicated  as  a  cause  of 
allergic  skin  reaction  in  sensitized 
persons.  Lesions  observed  include 
drying  and  reddening  of  the  skin  of  the 
face,  neck,  or  arms  and  itching  eruptions 
of  the  face,  neck,  arms,  or  hands  [Ex.  69- 
83].  The  classic  study  of  Horsfall  [Ex. 
42-66]  illustrates  this  phenomenon.  A 
sensitized  subject  developed  vesicles  of 
the  skin  when  given  provocative 
inhalation  tests  with  10  ppm  of 
formaldehyde.  A  similar  case  of 
urticaria  of  the  face,  neck,  forearms,  and 
hands  occurred  in  a  pathology  worker 
exposed  to  approximately  1  ppm  of 


airborne  formaldehyde  [Ex.  77-19A,  Att. 
7). 

Lee  and  coworkers  [Ex.  70-57)  used 
the  guinea  pig  as  an  animal  model  to 
study  sensitization  to  formaldehyde.  The 
purpose  of  the  study  was  to  identify  the 
route  of  exposure  most  likely  to  cause 
sensitization  and  the  potency  of 
formaldehyde  as  a  sensitizing  chemical. 
The  three  routes  of  exposure  employed 
were  inhalation,  topical  application,  and 
injection.  As  in  the  human  case  reports, 
the  authors  were  able  to  induce 
sensitization  in  guinea  pigs  that  inhaled 
formaldehyde. 

For  inhalation,  groups  of  guinea  pigs 
were  exposed  to  formaldehyde  at  6  ppm 
or  10  ppm  for  6  hr/day  for  5  days  or  10 
ppm  for  8  hr/day  for  5  days.  Animals 
were  evaluated  for  skin  sensitivity, 
production  of  antiformaldehyde 
antibody,  and  respiratory  sensitivity 
(immediate  and  delayed)  to 
formaldehyde.  Two  of  the  four  animals 
in  the  highest  exposure  group  developed 
dermal  sensitivity,  although  no 
antibodies  or  pulmonary  sensitization 
was  observed  in  any  animal. 

From  this  limited  information,  OSHA 
concludes  that,  while  allergic  skin 
reaction  can  result  from  airborne 
exposure  to  formaldehyde,  at  low  doses 
this  reaction  probably  occurs  only  in 
persons  who  have  already  been 
sensitized  to  formaldehyde. 
Sensitization  of  a  previously 
unsensitized  person  from  airborne 
exposure  would  not  be  expected  to 
occur  except  under  extreme  conditions, 
such  as  in  an  emergency  or  an  IDLH 
atmosphere. 

Absorption  Through  the  Skin:  Jeffcoat 
[Ex.  69-22A]  examined  the  percutaneous 
penetration  of  formaldehyde  to 
determine  if  formaldehyde  released 
from  permanent  press  clothing  would 
penetrate  the  skin.  The  Rhesus  monkey 
was  selected  for  testing  because  of  skin 
permeability  similar  to  that  of  humans. 

Five  monkeys  were  examined  24 
hours  after  dermal  application  of  0.4  to 
0.9  fxg/cm*  of  radiolabeled 
formaldehyde;  33  percent  of  the 
radioactivity  was  found  in  the  surface 
layers  of  the  skin  at  the  site  of 
application.  55  percent  had  evaporated. 
Only  small  amounts  were  recovered  in 
the  urine  or  the  breath.  Tissues  and 
organs  of  one  monkey  necropsied  24 
hours  after  dermal  application  contained 
less  than  0.2  percent  of  the  applied  dose. 
The  author  calculated  that  percutaneous 
penetration  of  formaldehyde  was  0.27  to 
0.46  percent  of  the  applied  dose.  These 
amounts  were  so  low  that  the  author 
could  not  determine  whether 
penetration  was  from  formaldehyde  or 
from  an  impurity. 


Formaldehyde  was  used  as  a  control 
in  a  study  by  Robbins  and  Norred  [Exs. 
69-13;  73-63]  who  investigated  the 
dermal  penetration  and  resultant 
distribution  of  radioactivity  released 
from  fabric  patches  treated  with 
radiolabeled  DMDHEU. 

Fabric  patches  were  applied  to  the 
clipped  backs  of  New  Zealand  white 
rabbits.  Another  group  received 
occluded  patches  containing  labeled 
formaldehyde,  in  aqueous  solution, 
applied  to  a  clipped  area  on  the  back. 
Four  hours  after  application,  topically 
applied  formaldehyde  was  retained  on 
the  skin  in  a  percentage  of  the  applied 
dose  that  decreased  from  72  percent  to 
58  percent  when  the  applied  duse 
increased  from  0.37  to  37  mg.  Excretion 
of  radioactive  carbon  dioxide  in  the 
expired  air  during  the  4  hours  increased 
from  1.18  /xg  after  the  0.37  mg  topical 
dose  to  96.2  \i%  after  the  37  mg  dose. 
Only  small  percentages  of  the  applied 
radioactivity  were  recovered  from  the 
vital  organs. 

When  fabric  patches  were  applied, 
formaldehyde  or  some  other  breakdown 
product  of  DMDHEU  was  found  in  the 
skin  in  measurable  quantities.  This 
radioactive  material  was  bound  at  the 
site  of  the  patch  test  and  penetrated  the 
dermis  poorly. 

The  uptake  of  DMDHEU-related 
products  was  enhanced  by  occlusion  of 
the  patch  and  by  perspiration,  and  it 
was  influenced  by  the  manufacturing 
process  used  for  DMDHEU.  Under  the 
most  severe  conditions,  occlusion  of  the 
cloth  with  rubber.  2.5  percent  of  the 
radioactivity  was  transferred  from  the 
cloth  in  48  hours.  Semiocclusion.  which 
is  more  typical  of  conditions  under 
which  clothing  is  worn,  resulted  in  about 
a  10-fold  decrease  in  transfer  of 
radioactivity  to  the  animal. 

The  CPSC  conducted  an  investigation 
to  determine  if  radioactivity  that 
penetrates  the  skin  is  formaldehyde,  an 
adduct,  or  a  metabolic  product  [Exs.  73- 
51;  73-61).  Freshly  prepared  rabbit  skin 
was  placed  in  a  diffusion  cell  with 
labeled  solutions  of  formaldehyde  in  the 
donor  compartment.  The  radioactivity 
that  passed  through  to  the  receptor  side 
(generally  below  1%)  did  not  contain 
any  detectable  concentration  of  free 
formaldehyde.  This  indicated  that  any 
exposure  that  does  occur  from  the 
absorption  of  formaldehyde  solutions 
through  the  intact  skin  is  to  some  large 
molecule  that  has  incorporated 
formaldehyde. 

From  these  studies,  OSHA  concludes 
that  systemic  absorption  of 
formaldehyde  through  the  intact  skin 
does  not  constitute  a  serious  risk  to 
persons  in  the  workplace. 
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Sensory  Irritation 

In  distinguishing  various  toxic  effects, 
l.eidel  et  at.  [Ex.  73-176.  p.  20)  described 
irritants  as  corrosive  in  action.  Irritants 
inflame  the  moist  mucous  surface  of  the 
body.  Airborne  concentration  is  of 
greater  importance  than  is  length  of  time 
of  exposure.  Examples  of  irritant 
materials  that  exert  their  effects 
primarily  on  the  upper  respiratory  tract 
are  aldehydes,  alkaline  dusts  and  mists, 
acid  mists,  and  ammonia. 

Clinical  Studies  of  Sensory  Irritation: 
Irritation  of  the  eyes,  nose,  and  throat  is 
an  acute  response  to  formaldehyde  that 
diminishes  rapidly  once  the  subject  is 
removed  from  exposure.  Because  of 
these  properties,  sensory  irritation  has 
been  examined  in  controlled  studies 
using  human  volunteers.  These  studies 
took  place  prior  to  the  information 
regarding  carcinogenicity.  The 
advantage  offered  by  such  studies  is 
that  the  exposures  can  be  controlled  and 
measured  with  great  precision  and 
accuracy.  The  major  disadvantage  is 
that  healthy,  young  volunteers  may  be 
poor  surrogates  for  the  working 
population,  which  includes  many 
persons  who  are  older  and  may  have 
been  exposed  to  formaldehyde  for  many 
years. 

Several  studies  described  in  the 
preamble  to  the  proposal  [50  FR  50421] 
attempted  to  define  irritant  effects  in 
human  volunteers.  A  synopsis  of  this 
information  is  given  below. 

Bender  et  al.  [Ex.  42-15)  exposed 
volunteer  subjects  to  formaldehyde  at 
concentrations  of  0.35  to  1.0  ppm  for  a 
duration  of  six  minutes.  In  this  short 
time,  42  percent  of  the  persons  exposed 
at  0.35  ppm  experienced  "slight  eye 
irritation".  At  1  ppm,  the  symptoms 
were  sufficiently  severe  to  statistically 
distinguish  the  exposed  group  from  air- 
exposed  controls. 

Rader  (Ex.  73-88W)  exposed  medical 
students  and  laboratory  employees  for  1 
hour  to  formaldehyde  at  concentrations 
of  0.1  to  5  ppm.  A  1-day  period  was 
allotted  between  exposures  to  allow  for 
recovery.  Subjects  ranked  six  factors: 
odor  perception;  eye  sensations: 
irritation  in  the  nose  and  throat;  tearing; 
and  nasal  secretion.  The  number  and 
severity  of  complaints  was  related  to 
formaldehyde  exposure,  and  the 
increase  in  complaints  was  significantly 
greater  than  background  rates  at 
concentrations  of  0.2  ppm  and  above. 
There  was  a  sharp  increase  in 
complaints  when  concentrations  were 
increased  from  1  ppm  to  3  ppm. 

Rader  [Ex.  73-88W)  also  examined  the 
effects  of  humidity  on  the  number  of 
complaints  recorded  at  0.5  ppm.  For  a 
30-minute  exposure,  total  complaints 


were  significantly  more  frequent  when 
the  chamber  air  was  at  40  percent 
relative  humidity  than  when  it  registered 
88  percent. 

Anderson  and  Molhave  [Ex.  42-10] 
exposed  volunteer  students  to 
formaldehyde  for  5  hours  at  0.3, 0.5, 1.0, 
and  2.0  mg/m'  (0.24,  0.4.  0.8,  and  1.6 
ppm).  The  length  of  time  before  the 
subjects  complained  of  symptoms 
decreased  with  increasing  dose.  At  0.3 
and  0.5  mg/m^  no  one  reported 
discomfort  for  the  first  two  hours.  At  1.0 
and  2.0  mg/m^  subjects  reported 
discomfort  within  the  first  hour.  At  the 
highest  concentration,  2.0  mg/m', 
discomfort  on  the  average  never 
exceeded  18  on  a  scale  of  0  to  100.  This 
represented  the  middle  of  the  range  of 
"slight  discomfort".  However,  at  this 
concentration,  the  highest  individual 
score  reached  50  units,  and  only  6  of  the 
16  subjects  reported  no  discomfort 
(versus  9  at  1.0  and  14  at  0.5  mg/m^.  At 
the  conclusion  of  the  exposure,  15  of  the 
16  subjects,  who  had  been  exposed  at 
1.0  or  2.0  mg/m^  complained  of 
conjunctival  irritation  and  dryness  of 
the  nose  and  throat. 

Day  and  coworkers  [Ex.  69-23C2J     . 
exposed  18  persons  to  1  ppm  of 
formaldehyde  for  90  minutes.  Fifteen 
described  eye  irritation,  seven  reported 
nasal  congestion,  six  had  tearing  of  the 
eyes,  five  had  irritated  throats,  three 
had  nasal  discharge,  two  had  cough,  and 
one  had  chest  tightness. 

Schacter  [Exs.  73-38;  183)  exposed  15 
healthy  volunteers  for  1  hour  to  2  ppm  of 
formaldehyde  with  the  subject  either  at 
rest  or  exercising.  The  subjects  reported 
sore  throat,  nasal  discharge  or 
stuffiness,  and  eye  irritation.  In  most 
cases,  subjects  described  their 
symptoms  as  mild  or  moderate,  but 
some  reported  their  symptoms  as  severe. 

Since  December  1985,  when  the 
proposal  was  published,  one  additional 
study  of  controlled  human  exposure, 
that  by  Saunders  et  al.  [Ex.  138-R),  has 
become  available.  When  these 
volunteers  performed  work  while  they 
were  being  exposed  to  formaldehyde, 
they  had  relatively  more  nose  and  throat 
irritation  and  less  eye  irritation  than 
previous  volunteer  studies  had  found. 
The  authors  attributed  their  findings  to 
increased  breathing  rates  when 
exercising;  this  would  affect  the  quantity 
of  formaldehyde  inhaled  but  not  the 
amount  reaching  the  eyes. 

Sensory  Irritation  Reported  in  Worker 
Groups:  Irritation  of  the  eyes,  nose,  and 
throat  in  workers  is  most  easily  detected 
in  cross-sectional  studies  of  actively 
employed  workers  and  from  comparing 
the  results  of  respiratory  disease 
questionnaires.  A  major  source  of 
information  on  irritant  effects  of 


formaldehyde  resulting  from  exposure  in 
the  workplace  is  the  NIOSH  Health 
Hazard  Evaluation  (HHE)  program. 
Several  reports,  outlined  below,  were 
described  in  the  proposal.  Irritation  has 
often  been  reported  in  conjunction  with 
other  adverse  effects  including  skin 
diseases  or  disorders,  pulmonary 
function  shifts,  and  even  changes  in  the 
epithelial  cells  of  the  nasal  passages. 

Horvath  and  associates  at  the 
Marshfield  Clinic  (Exs.  66-5;  80-51] 
administered  respiratory  disease 
questionnaires  to  109  employees 
exposed  to  formaldehyde  resins  in 
particleboard  and  molded  products 
operations.  The  control  subjects 
consisted  of  254  workers  not  exposed  to 
formaldehyde. 

The  questionnaires  revealed 
significant  differences  between  the 
formaldehyde  workers  and  the  control 
group  in  a  number  of  complaints.  These 
included  itchy  and  burning  eyes,  itchy 
and  burning  nose,  stuffy  nose,  and  sore 
and  burning  throat.  When  test  results 
were  segregated  into  four  categories,  the 
authors  found  a  clear  dose-response 
relationship.  Exposure  category 
predicted  cough,  chest  discomfort, 
burning  eyes,  and  sore  throat.  For 
example,  for  burning  nose,  positive 
responses  were  given  by  2, 16,  27.  and  42 
percent  in  the  groups  exposed  at  0  to 
0.04  ppm.  0.04  to  0.4  ppm,  0.4  to  1.0  ppm, 
and  1.0  to  3  ppm,  respectively. 
Corresponding  figures  for  sore  throat 
were  4,  8,  21,  and  32  percent, 
respectively. 

Main  and  Herman  (Ex.  73-32] 
administered  an  American  Thoracic 
Society  respiratory  disease 
questionnaire  to  a  group  of  38  foundry 
coreroom  workers.  Workers  exposed  at 
concentrations  above  1  ppm  (not 
exceeding  3.9  ppm)  reported  a 
statistically  significant  increase  in 
frequency  of  cough  compared  with  a 
matched  group  of  assembly  workers.  All 
coreroom  workers  (exposure  range  of 
0.18  to  3.9  ppm)  reported  a  significantly 
higher  incidence  of  eye,  nose,  and  throat 
irritation  than  did  the  control  group.  The 
irritant  effects  tended  to  begin  after 
work  started  and  disappear  at  the  end  of 
the  workshift. 

Yefremov  [Ex.  42-130)  reported  a 
study  of  278  employees  at  Russian 
wood-processing  plants.  The  majority  of 
the  workers  complained  of  throat 
irritation,  diminished  olfactory  sense, 
and  dry  nose  and  pharynx.  Airborne 
formaldehyde  concentrations  of  2.6  to  11 
mg/m'  (2-9  ppm)  produced  illness  in 
39.1  to  6.2  percent  of  those  exposed. 
Airborne  formaldehyde  concentrations 
of  0.6  to  4.1  mg/m'  (0.5-3.3  ppm).  with  a 
maximum  of  8.8  mg/m'  (7.1  ppm). 


produced  an  illness  rate  of  14.6  to  37.5 
percent.  When  the  workers  were 
compared  with  200  age-matched 
controls,  the  prevalence  of  symptoms 
(exposed  vs.  unexposed)  was:  chronic 
laryngiUs  (0-3.5%  vs.  1.5»).  and  chronic 
sinusitis  (0-4.2%  vs.  1.5%).  Rhinitis  and 
pharyngitis  were  more  prevalent  in 
workers  exposed  under  5  years,  possibly 
suggesting  diat  sensitive  workers  were 
leaving  their  jobs. 

Workers  at  an  Italian  factory 
producing  urea-fonnaldehyde  and 
melamine-formaldehyde  resins  were 
exposed  to  formaldehyde  at  1  to  4  ppm 
[Ex.  42-lOOj.  Seventeen  of  20  workers 
whose  health  status  was  examined  had 
pharyngitis  and  12  had  conjunctivitis. 

In  a  medical  interview  with  NIOSH, 
75  percent  of  a  gmup  of  workers  who 
made  bags  to  hold  potatoes  described 
symptoms  of  mucous  membrane 
irritation.  Their  exposures,  measured  by 
NIOSH,  were  0.14  to  0.9  ppm  [Ex  78-27). 

In  another  NIOSH  study,  15  of  26 
textile  finishing  workers  reported  eye 
irritation.  In  addition.  6  had  sinus 
congestion,  10  had  headaches,  and  two 
had  irritated  skin.  Exposure 
measurements  conducted  by  NIOSH 
revealed  concentrations  between  0.16 
and  1.12  ppm  (Ex.  7a-24]. 

Another  group  of  textile  workers 
exposed  to  formaldehyde-bearing  resins 
who  were  studied  by  NIOSH  had 
medical  histories  revealing  eye  irritation 
in  95  percent,  nasal  irritation  in  72 
percent,  sore  throat  in  35  percent,  and 
skin  effects  in  25  percent.  These  workers 
were  also  examined  by  a  physician.  On 
the  day  of  examination.  10  percent  had 
eye  irritation,  26  percent  had  nasal 
irritation,  2  percent  had  a  sore  throat, 
and  22  percent  had  skin  lesions  (Ex.  78- 
84). 

Histopathology  technicians  at  13 
worksites  showed  a  high  prevalance  of 
respiratory  symptoms  and  dermatitis 
[Ex.  78-53].  Of  the  technicians.  79 
percent  reported  at  least  one 
employment-related  symptom  as 
compared  with  39  percent  in  a  control 
group.  Exposure  estimates  ranged  from 
0.2  to  1.9  ppm. 

Of  23  medical  students  studied  by 
NIOSH.  12  showed  symptoms  indicative 
of  formaldehyde  effects.  Eight  had  eye 
irritation  and  a  dry  or  irritated  throat; 
six  had  headache,  nasal  irritation, 
dizziness,  and  cough;  and  one  appeared 
to  be  allergic  to  formaldehyde  [Ex.  78- 
34]. 

At  a  hemodialysis  unit,  NIOSH 
interviewed  22  nurses  exposed  to 
formaldehyde  at  concentrations  of  0.04 
to  1.3  ppm.  Seven  reported  no  problems. 
12  had  upper  respiratory  and  eye 
irritation,  and  three  showed  possible 


respiratory  hypersensitivity.  Five  had 
skin  problems  [Ex.  78-76). 

At  a  college  of  mortuary  sciences, 
three  of  four  instructors,  who  had 
worked  with  formaldehyde  eight  to  50 
hours  a  week  for  3  weeks  to  13  years, 
reported  to  NIOSH  that  they  had 
burning  of  the  eyes  and  nose,  dry  mouth 
and  throat,  cough,  headache,  and  tearing 
of  the  eyes  (Ex.  78-20]. 

Additional  NIOSH  HHEs  forwarded 
to  OSHA  since  the  proposal  was 
published  indicate  that  sensory 
irritation  remains  a  problem  in  some 
industries  using  formaldehyde.  For 
example,  garment  industry  workers 
exposed  at  0.16  to  1.12  ppm  reported  eye 
and  respiratory  tract  irritation  (Ex.  85- 
18]. 

In  another  study  of  garment  workers, 
a  steam-press  operator  complained  of 
headaches,  eye  irritation,  and  sore 
throat.  Exposure  levels  in  the  area  were 
0.42  to  0.50  ppm.  Sixty-four  other 
employees,  mostly  seamstresses  were 
interviewed.  Eye  irritation  was  reported 
by  44  (69%),  nose  and  throat  irritation  by 
28  (44%).  headache  by  24  (38%),  coughing 
by  21  (33%).  sore  throat  by  15  (23%)  and 
skin  problems  by  15  (23%)  [Ex.  85-23). 

NIOSH  was  requested  to  examine  an 
outbreak  of  skin  rash  among  employees 
at  two  facilities  where  sheets  were  sewn 
from  resin-finished  cotton  materials  [Ex. 
85-21].  Airborne  formaldehyde 
concentrations  averaged  0.3  ppm  at 
plant  1  and  0.5  ppm  at  plant  2.  At  plant 
1,  89  percent  of  the  employees 
interviewed  reported  having 
experienced  burning  eyes  at  some  time 
in  the  last  year,  and  72  percent  had 
experienced  burning  throat,  37  percent 
chest  tightness,  and  44  percent  skin 
rashes.  At  plant  2.  corresponding 
incidences  were  100  percent  for  burning 
eyes,  46  percent  for  burning  throat,  1.5 
percent  for  chest  tightness,  and  58 
percent  for  skin  rashes. 

In  another  instance,  NIOSH  found 
formaldehyde  exposure  levels  of  0.26 
ppm  (range  0.08-0.44)  as  8-hr  TWAs  and 
0.40  ppm  (0.32-0.54)  as  30  minute 
samples  at  a  plant  sewing  work  shirts 
from  precut  material.  Fifty-six  female 
production  workers  completed  a 
medical  questionnaire,  and  79  percent 
reported  eye  irritation  within  the  last 
two  months.  Twenty  (36%)  had  these 
symptoms  more  than  twice  a  week.  On 
physical  examination,  11  persons  (20%) 
had  mild  to  moderate  inflammation  of 
their  conjunctiva.  Dermatitis  was  also 
present.  NIOSH  concluded  that  the 
pattern  of  eye  and  skin  symptoms  was 
compatible  with  low-level  formaldehyde 
exposure  (Ex.  85-20). 

OSHA 's  Conclusions  Regarding 
Sensory  Irritation:  The  effects  of 
formaldehyde  observed  in  clinical 


studies  and  cross-sectional  surveys  of 
workers  have  been  related  to  the  upper 
respiratory  system.  In  numerous  studies, 
formaldehyde  has  caused  at  least  one  of 
the  following  signs  or  symptoms: 
burning  and  itching  of  the  eyes  or  nose, 
stuffy  nose,  and  sore  or  burning  throat. 
For  example,  complaints  were  made  by 
employees  manufacturing  particleboard 
and  molded  plastics  (27%  with  nose  and 
21%  with  throat  irritation  at  0.4  to  1.0 
ppm),  by  foundry  coreroom  workers 
exposed  to  more  than  1  ppm  of 
formaldehyde,  by  dialysis  nurses 
exposed  at  0.26  to  0.4  ppm.  by 
embalmers  exposed  at  0.25  to  1.39  ppm. 
by  carpenters  exposed  at  0.36  ppm,  by 
textile  finishers  exposed  at  0.16  to  1.2 
ppm,  and  by  garment  workers  with 
exposures  of  0.42  to  0.50  ppm.  Several 
groups  reported  headaches  related  to 
"stuffy  noses"  or  sinusitis.  Two  groups 
[Exs.  42-100  and  42-130),  exposed  at 
concentrations  probably  exceeding  3 
ppm  on  occasions  showed  evidence  of 
chronic  respiratory  irritation. 

Clinical  studies  of  human  volunteers 
indicate  that  they  become  aware  of 
sensory  irritation  from  formaldehyde  at 
concentrations  around  1  ppm  after 
exposures  of  a  few  minutes.  Eye 
irritation  is  usually  the  first  effect 
noticed,  followed  by  irritation  of  the 
nose  and  throat.  A  5-hour  exposure 
resulted  in  sensory  irritation  at 
concentrations  as  low  as  0.24  ppm. 
These  volunteers  had  impaired 
mucociliary  clearance  at  concentrations 
of  0.8  ppm  and  above,  a  finding 
duplicated  in  Yefremov's  workers  (Ex. 
42-130),  and  potentially  indicative  of  the 
breakdown  of  the  body's  protective 
mechanisms. 

Irritant  symptoms  are  difficult  to 
quantify  because  the  researcher's  ability 
to  chronicle  them  is  determined  by  the 
ability  of  the  person  who  experiences 
them  to  describe  the  sensations.  Some 
scientists  have  expressed  the  opinion 
that  a  quantitative  assessment  of  the 
risk  of  irritant  effects  is  not  possible  [Ex. 
70-56).  In  addition,  a  no-effect  level 
[NOEL]  that  would  protect  all 
individuals  appears  to  occur  at  a 
concentration  of  formaldehyde  so  low 
that  it  cannot  be  measured  using 
currently  available  sampling  procedures. 
Even  exceptionally  sensitive 
individuals,  however,  exhibit  a  decrease 
in  severity  and  number  of  symptoms  as 
concentrations  of  formaldehyde 
decrease. 

Asthma 

The  occupational  environment  may 
contribute  to  the  onset  of  asthma  by 
three  mechanisms:  (1)  It  may  provoke 
specific  sensitizing  agents;  (2)  it  may  be 
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primarily  responsible  for  the 
development  of  bronchial 
hyperreactivity;  and  (3)  it  may  provide 
symptoms  in  subjects  with  pre-existing 
bronchial  hyperreactivity  [Ex.  85-43]. 

The  most  characteristic  symptom  of 
occupational  asthma  is  episodic 
breathlessness  related  to  exposure 
within  the  workplace.  Symptoms  may 
develop  within  minutes  of  exposure 
(immediate  reaction]  or  several  hours 
after  the  exposure,  either  during  the 
latter  part  of  the  work  day  or  after 
returning  home  (late  reaction].  The 
development  of  asthma  may  be 
influenced  by  whether  exposure  to  the 
etiologic  agent  is  continuous  or 
intermittent.  Exposure  to  high 
concentrations  for  a  short  period  may  be 
more  hazardous  than  exposure  to  low 
concentrations  over  an  extended  period 
[Ex.  85-43).  I 

To  determine  if  the  asthmatic 
response  is  likely  to  result  in  progressive 
deterioration  of  lung  function,  > 

pulmonary  function  tests  should  be' 
performed  repeatedly,  both  at  work  and 
away  from  work,  throughout  the  day  for 
several  weeks.  If  lung  function  returns  to 
normal  overnight,  the  peak  expiratory 
flow  rate  will  exhibit  a  similar  decline 
each  workday  with  full  recovery 
overnight.  If  the  period  of  recovery  is  1 
to  3  days,  progressive  deterioration  will 
occur  during  the  work  week  with 
recovery  on  the  weekend.  If  recovery  is 
longer  than  3  days,  there  will  be  a 
progressive  deterioration  until  a  neW. 
low,  basal  level  is  reached  [Ex.  85-43). 

Cross-Sectional  Studies  of  Workers: 
There  is  sufficient  information,  as 
shown  below,  to  conclude  that  asthma 
has  been  induced  by  exposure  to 
formaldehyde,  especially  in  the  presence 
of  particulates.  There  is,  however, 
insufRcient  information  to  determine 
how  quickly  lung  function  recovers,  so 
that  it  is  not  clear  if  a  deterioration  will 
occur  over  time. 

In  the  proposal,  several  studies 
showing  acute  shifts  in  pulmonary 
function  among  workers  exposed  X6 
formaldehyde  were  discussed  [Exs.  66- 
5:  73-32;  42-5).  Information  updating  two 
of  the  studies  was  supplied  by  Horvath 
[Ex.  80-51)  and  by  Main,  who  testified  at 
OSHA's  hearings.  This  information  has 
assisted  OSHA  in  determining  if 
asthmatic  responses  to  formaldehyde 
are  likely  to  result  in  progressive 
deterioration  of  lung  function. 

Horvath  and  coworkers  at  the 
Marshfield  Clinic  [Exs.  66-5;  80-51J 
assessed  acute  and  chronic  effects  of 
formaldehyde  in  the  mucous  membranes 
and  lungs  of  109  employees  exposed  to 
formaldehyde-bearing  resins  in 
particleboard  and  molded  products 
operations.  Airborne  formaldehyde 


levels  were  0.17  to  2.93  ppm.  Control 
subjects  were  254  workers  in  other 
industries  with  no  formaldehyde 
exposure. 

Pre-  and  post-shift  spirometry  did  not 
reveal  evidence  of  chronic  lung  changes. 
However,  dose-dependent,  statistically 
significant  post-shift  declines  in  forced 
expiratory  flow  (FEF)  25-75%.  FEF  50%, 
and  FEF  75%  were  seen.  A  subgroup  of 
"reactors"  with  shifts  in  FEF  25-75%  and 
ratio  of  forced  expiratory  volume  in  1 
second  (FEVi]  to  forced  vital  capacity 
(FVC)  showed  dose-dependent  post- 
shift  changes,  and  among  these 
"reactors"  those  with  the  most  severe 
responses  were  more  likely  to  be 
formaldehyde  workers. 

Main  and  Herman  [Ex.  73-32;  Tr.  May 
7, 1986]  compared  the  respiratory  status 
of  38  coreroom  workers  exposed  to 
formaldehyde  in  a  foundry  with  a 
matched  group  of  men  not  exposed  to 
formaldehyde.  All  were  administered 
pre-  and  post-shift  spirometry  and  a 
chest  x-ray.  The  formaldehyde-exposed 
workers  showed  dose-dependent 
decreases  in  FEV,,  FVC.  and  FEF  50% 
over  the  course  of  the  workshift  even 
though  the  control  qroup  showed 
increases.  There  was  some  indication 
that  lung  function  had  not  completely 
recovered  by  the  begiiming  of  the  next 
workday.  The  results  led  the  authors  to 
conclude  that  exposure  to  formaldehyde 
at  concentrations  exceeding  1  ppm 
causes  short  term  loss  of  pulmonary 
function  along  with  symptoms  of 
irritation,  which  were  also  observed. 

Alexanderson  et  al.  [Ex,  42-5] 
conducted  a  cross  sectional  survey  of  47 
carpenters  exposed  to  formaldehyde  for 
at  least  one  year.  On  the  average,  they 
had  been  exposed  for  5.9  years.  The 
mean  concentration  of  dust  in  the 
workplace  was  0.5  (0.3-0.7]  mg/m  ^  with 
mean  formaldehyde  concentrations  of 
0.36  (004-1.25]  mg/m  3  (0.3  (0,03-1.0) 
ppm).  Twenty  subjects  employed  at  the 
same  facility  and  not  exposed  to 
formaldehyde  served  as  controls. 

Pulmonary  function  tests,  including 
spirometry  and  single  breath  nitrogen 
washout  were  normal  on  Monday 
morning.  Statistically  significant 
reductions  in  maximum  midexpiratory 
flow  and  significant  increases  in  closing 
volume  as  a  percent  of  the  vital  capadty 
were  found  at  the  end  of  the  workshift. 
The  authors  described  this  lung  function 
change  as  probably  of  an  obstructive 
nature,  but  moderate,  and  not  likely  to 
cause  a  measurable  restriction  of 
physical  activities. 

Low  and  Mitchell  [Ex.  85-66]  reported 
that  11  of  46  workers  exposed  to 
molding  fumes  and  vapors  in  an 
Australian  steel  foundry  developed 
wheeze  and  other  respiratory  tract 


symptoms.  Symptoms  were  most  often 
reported  when  workers  were  exposed  to 
materials  used  in  the  Furane  process 
(urea  formaldehyde  and  fiufuryl 
alcohol).  Pulmonary  function  studied 
over  Monday  and  Friday  showed  small 
and  inconsistent  changes.  Pulmonary 
function  recorded  before  work  on 
Monday  showed  no  evidence  of  chronic 
airway  obstruction  in  the  foundry 
workers.  The  authors  believed  that  both 
irritant  and  hypersensitivity 
mechanisms  were  involved  in  producing 
the  workers'  symptoms. 

Bracken  et  al.  [Ex.  104D-3]  examined 
pulmonary  function  in  10  laboratory 
technicians  and  evaluated  their 
workplace  exposures  to  formaldehyde. 
Spirometric  measurements  were  made 
on  four  occasions;  immediately  before 
and  after  work  on  both  Monday  and 
Friday.  The  mean  formaldehyde 
concentration  was  0.12  (0.08-0.44)  ppm 
in  the  morgue  area,  0.27  (0.06-0.40)  ppm 
in  the  surgical  pathology  area,  0.12 
(0.03-0.28)  ppm  in  the  tissue  preparation 
area,  and  0.11  (0.02-0.21)  ppm  in 
personal  samples  collected  from  medical 
anatomists.  There  were  no  signiBcant 
changes  in  FVC.  FEVi  FEFa5-76  although 
one  worker,  a  smoker  with  a  family 
history  of  asthma,  had  a  abnormal 
baseline  FEF2S-75  and  the  greatest 
decline  in  FEV,  over  the  course  of  the 
workweek. 

Levine  et  al.  (Ex.  42-73],  in  1984. 
examined  the  respiratory  status  of 
morticians  who  were  attending  a 
postgraduate  course  in  West  Virginia. 
The  investigators  found  no  evidence  of 
chronic  bronchitis  and  concluded  that 
"long-term  intermittent  exposure  to  low 
levels  of  formaldehyde  gas  exerts  no 
meaningful  chronic  effect  on  respiratory 
health."  Since  the  morticians  had  been 
unexposed  for  several  days  before  the 
spirometry  was  conducted,  the  study 
screened  out  any  possible  influence 
fi-om  acute  effects,  which  may  account 
for  the  differences  seen  in  this  study  as 
compared  with  the  foundry  workers  [Ex. 
73-32]  and  particleboard  workers  (Ex. 
80-51]. 

Measurements  conducted  at  six 
funeral  homes  for  Levine's  study 
revealed  mean  TWA  concentrations 
(averaged  only  over  the  time  of  actual 
exposure]  of  0.3  ppm  (range  0.2-0.4]  for 
intact  bodies  and  0.9  ppm  (range  0.5-1.2) 
for  autopsied  bodies.  The  30-minute 
exposures  were  0.4  and  2.1  ppm. 
respectively  [Ex.  42-128). 

Stenzel  and  Harris  [Ex.  72-3]  compiled 
medical  monitoring  results  from 
employees  exposed  to  formaldehyde  at 
the  Celanese  production  plant  in  Bishop, 
Texas.  Their  intent  was  to  determine  if 
any  changes  in  pulmonary  function 
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related  to  formaldehyde  exposure 
occurred  over  periods  of  6  months  or 
three  years. 

A  total  of  971  employees,  with  an 
average  age  of  40.3  years  and  duration 
of  employment  of  12.7  years,  were 
included  in  the  study.  Exposure 
concentrations  were  0  to  2  ppm,  but 
employees  exposed  at  concentrations 
exceeding  a  1  ppm  TWA  wore 
respirators.  There  was  no  trend  between 
duration  of  exposure  and  lowering  of 
FVC,  FVC%.  FEV,,  FEV,%  and  ratio  of 
FEV, /FVC.  There  were  also  no  trends 
with  increasing  exposure. 

Schoenberg  and  Mitchell  administered 
respiratory  disease  questionnaires  and 
spirometry  to  employees  exposed  to 
phenol-formaldehyde  resin  (Ex.  42-106). 
Although  acute  changes  in  lung  function 
were  small,  there  was  a  tendency  for 
pulmonary  function  to  decrease  over  the 
workshift  and  over  the  workweek, 
suggesting  the  possibility  of  chronic  lung 
function  shifts.  Fifteen  men  who  worked 
on  the  production  line  for  more  than  5 
years  had  reduced  FEFw  and  FEV,  / 
FVC%  (Ex.  42-106).  Those  working  on 
the  production  line  had  intermediate 
values  between  the  long-term  workers 
and  unexposed  controls.  Exposures 
ranged  between  0.4  and  0.8  ppm  (when 
ventilation  functioned],  based  on 
indicator  tube  measurements,  which 
may  not  be  reliable. 

Results  from  the  respiratory  disease 
questionnaires  showed  wheezing,  chest 
tightness,  and  shortness  of  breath 
(possible  signs  of  asthma]  in  38  to  45 
percent  of  the  exposed  workers  as 
compared  with  12  to  25  percent  in  those 
previously  exposed,  and  5  to  7  percent 
in  those  never  exposed. 

Pisanti  et  al.  (Ex.  42-100)  also  found 
evidence  of  respiratory  sensitization  in  4 
of  40  workers  in  a  small  factory  that 
made  urea  and  melamine  resins. 
Although  none  continued  to  work 
directly  with  formaldehyde,  two  of  the 
four  had  both  pruritis  (itching]  and 
bronchial  asthma,  one  had  bronchial 
asthma,  and  one  had  pruritis. 

A  survey  of  80  embalmers  in  20  Los 
Angeles  funeral  homes  revealed  that  37 
percent  had  skin  irritation,  23  percent 
had  chest  tightness.  10  percent  had 
shortness  of  breath,  33  percent  had 
cough,  and  12  percent  had  wheezing.  Of 
the  80  respondents,  nine  had  symptoms 
indicative  of  acute  bronchitis  and  17  had 
chronic  bronchitis  [Ex.  42-101). 

These  latter  studies,  unlike  the  reports 
by  Levine  et  al.  Bracken,  and  Celanese, 
indicate  that  chronic  bronchitis  and 
asthma  can  result  from  formaldehyde 
exposure,  at  least  under  circumstances 
where  exposures  are  quite  high 
according  to  current  standards. 


Case  Reports:  Case  studies  of  several 
investigators  have  described  acute  and 
chronic  bronchitis  [Ex.  12-101)  and 
asthma  or  sinus  problems  and  dermatitis 
among  embalmers  [Exs.  73-88D;  78-26); 
respiratory  allergy  in  a  medical  student 
[Ex.  78-32):  respiratory  hypersensitivity 
and  skin  problems  in  hemodialysis 
nurses  [Ex.  78-76);  allergic  rhinitis  and 
asthma  in  a  spray  painter  and  a 
chemical  factory  worker  [Ex.  42-2)  and 
carpenters  [Ex.  73-88X);  and  possible 
occupational  asthma  that  had  forced 
retirement  in  a  mortuary  school 
instructor  [Ex.  78-20]  and  a  patholoqist 
(Tr.  May  5, 1986,  pp.  110-111). 
Occupational  asthma  in  workers 
exposed  to  urea-formaldehyde  resin 
fumes  was  also  attributed  to 
formaldehyde  (Ex.  73-88L].  It  is  likely 
that  these  persons  had  been  exposed  to 
formaldehyde  at  concentrations  over  1 
ppm  at  least  some  of  the  time. 

One  of  the  most  frequently  cited  case 
reports  of  respiratory  sensitization  is  the 
study  of  Hendrick  and  coworkers  [Ex. 
42-62].  Eight  of  28  renal  dialysis  nurses 
who  had  exposure  to  formaldehyde 
developed  asthma  or  bronchitis.  Two  of 
these  nurses  experienced  wheezing,  a 
sensation  of  tightness  in  the  chest,  and 
cough  with  symptoms  worsening  at 
night.  They  also  had  hematological 
changes  including  eosinophilia; 
provocative  inhalation  tests  induced  the 
asthmatic  symptoms. 

Hendrick  and  associates  [Ex.  42-63] 
retested  the  two  asthmatic  dialysis 
nurses.  When  first  tested,  in  1973  and 
1975,  they  developed 
bronchoconstriction  at  2  and  10  hours 
after  receiving  3  or  5  ppm  of 
formaldehyde  in  inhalation  provocation 
tests.  When  retested  in  1981,  the  nurse 
who  had  ceased  working  in  the  renal 
dialysis  unit  in  1976.  3  years  after  her 
first  test,  did  not  respond  to  challenge 
with  6  ppm  of  formaldehyde.  The  other 
nurse  continued  to  work  in  the  dialysis 
unit,  and  the  experienced  repeated  mild 
attacks  of  asthma,  usually  related  to 
formaldehyde  spills.  When  exposed  to  a 
challenge  concentration  ot  3  ppm  as  in 
1975,  her  bronchoconstrictive  response 
was  about  one-half  as  severe  as  before. 

Clinical  Studies  of  Asthma:  At  the 
time  the  proposal  was  published, 
several  clinical  studies  of  the  role  of 
formaldehyde  in  inducing  asthmatic 
symptoms  had  been  published  [Exs.  70- 
46;  73-16).  Since  then,  additional  studies 
[Exs.  73-179;  138R)  have  been 
instrumental  in  providing  explanations 
for  the  differences  seen  in  these 
controlled  clinical  tests,  where  asthma 
was  not  seen,  and  in  workers,  where 
acute  pulmonary  function  shifts  have 
been  evident  in  persons  exposed  at 


concentrations  probably  exceeding  1 
ppm. 

Frigas  and  coworkers  [Ex.  73-16) 
studied  11  women  and  two  men  with  a 
history  of  asthma  and  exposure  to 
formaldehyde  gas.  In  seven  cases,  these 
exposures  had  been  measured;  they 
ranged  from  0.1  to  1.2  ppm.  All  reported 
symptoms  they  attributed  to 
formaldehyde:  chest  tightness,  coughing 
or  wheezing,  nasal  congestion,  irritation 
of  the  eyes,  and  headache. 

Each  patient,  while  asymptomatic, 
underwent  bronchial  challenge  for  20 
minutes  with  room  air  and  at  least  one 
of  three  concentrations  of  formaldehyde: 
0.1, 1,  and  3  ppm.  Spirometry  was 
performed  before  the  challenge:  at  0, 15. 
and  30  minutes:  and  at  1,  3,  6,  and  24 
hours.  Where  any  test  induced  a  20 
percent  or  greater  decrease  in  FEV,  in  a 
dose  related  fashion,  the  placebo 
produced  the  same  effect.  This  led  the 
authors  to  conclude  that  they  were 
unable  to  demonstrate  that  inhaled 
formaldehyde  caused  or  aggravated 
asthmatic  symptoms. 

Sheppard  and  colleagues  [Ex.  70-46) 
found  no  evidence  that  inhalation  of 
formaldehyde  caused 
bronchoconstriction  in  asthmatics. 
Formaldehyde  was  administered  for  10 
minutes  by  mouthpiece  under  the 
following  conditions:  1  ppm.  subject  at 
rest;  1  ppm,  subject  exercising;  and  3 
ppm,  subject  exercising.  All  seven 
persons  they  examined  had  a  history  of 
recurring  episodes  of  wheezing,  chest 
tightness,  reversible  airways 
obstruction,  and  allergic  rhinitis.  All 
were  hyperresponsive  to  histamine. 

Burge  and  coworkers  [Ex.  73-179] 
conducted  bronchial  provocation  tests 
in  15  workers  who  had  been 
occupationally  exposed  to 
formaldehyde.  Three  workers;  a  62-year 
old  plastics  molder,  a  29-year  old 
printer,  and  a  59-year  old  process 
worker  who  manufactured  phenol 
formaldehyde,  had  what  the  authors 
described  as  "classical  occupational 
asthma  caused  by  formaldehyde  fumes." 
These  three  subjects  had  appreciable 
late  asthmatic  reactions  after 
formaldehyde  exposure.  Four  other 
workers  developed  appreciable 
immediate  asthmatic  reactions,  as  did 
two  of  the  three  with  late  reactions. 

The  authors  [Ex.  73-179)  noted  that 
bronchoconstriction  induced  by  forced 
expiration  was  a  particular  feature  in 
immediate  reactions  to  formaldehyde, 
and  responses  closely  paralleled 
histamine  reactivity.  These  features 
appeared  to  the  authors  compatible  with 
a  conclusion  that  formaldehyde  was 
acting  as  a  non-specific  irritant. 
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All  three  persons  with  severe 
histamine  reactivity  had  an  immediate 
reaction  to  formaldehyde  when  exposed 
at  3.2  ppm.  Two  of  these  responded  to 
concentrations  of  formaldehyde  as  low 
as  0.3  ppm.  Exposure  at  1.5  ppm  failed  to 
induce  asthma  in  one  worker  with 
severe  histamine  reactivity,  which  the 
authors  [Ex.  73-179J  noted  was  in  line 
with  the  asthmatic  patients  studied  by 
Frigas  [Ex.  73-16]. 

Saunders  et  al.  (Ex.  138-R]  evaluated 
the  symptoms  and  acute  pulmonary 
response  of  nine  healthy  nonsmokers 
exposed  to  formaldehyde  in  an  exposure 
chamber  at  3  ppm  for  3  hours.  The  use  of 
an  inhalation  chamber  was  intended  to 
overcome  possible  methodologic 
problems  in  the  experiments  of  Frigas  et 
al.  (Ex.  73-16)  and  Sheppard  et  al.  (Ex. 
70-461.  (The  authors  felt  that  the  face 
mask  used  by  Frigas  may  have  caused 
delivery  of  a  lower  dose  to  the  person 
than  reported  and  that  the  Sheppard 
study  was  limited  in  its  ability  to 
simulate  exposure  because  inhalation 
was  through  a  mouthpiece.) 

The  nine  subjects  selected  for  study 
were  screened  to  assure  that  they  were 
healthy.  Ail  had  normal  pulmonary 
function  and  all  responded  normally  to 
bronchial  provocation  with 
methacholine.  Thus,  none  had  asthma 
and.  in  general,  they  were  healthier  than 
the  general  population  or  the 
nonselected  workforce. 

Each  subject  served  as  his  or  her  own 
control  by  being  exposed  in  the  chamber 
to  clean  air  for  three  hours  before  being 
exposed  to  formaldehyde.  Spirometric 
measurements  were  performed  every 
half  hour  after  exposure  commenced.  An 
8-minute  bicycle  ergometer  exercise  was 
completed  2  minutes  prior  to  each 
spirometric  measurement  except  at  t=0. 

Even  though  pulmonary  function  and 
airway  reactivity  to  methacholine  were 
normal,  significant  changes  were 
observed  in  FEVi  and  FEFjs  -75-  after 
30  minutes  of  exposure  to  formaldehyde. 
No  significant  changes  were  observed  in 
FVC  at  any  time,  and  the  other  effects 
became  nonsignificant  after  30  minutes. 
The  authors  [Ex.  138  R]  described  the 
pulmonary  function  decrements  as  small 
and  not  expected  to  result  in  a       , 
discernible  decrease  in  physical 
capacity. 

Between  January  1977  and  May  1983, 
Nordman  et  al.  [Ex.  104-El|  examined 
230  persons  who  had  been  exposed  to 
formaldehyde  and  suffered  from    j 
asthma-like  respiratory  symptoms.' 
Clinical  examinations  included  detailed 
medical  and  occupational  histories,  skin 
prick  tests  with  common  allergens, 
recording  of  diurnal  variations  of 
pulmonary  function,  spirometry  wjth  a 
bronchodilation  test,  a  histamine 


provocation  test,  bronchial  challenge 
with  formaldehyde,  and  serologic  tests 
including  eosinophil  count  and  total 
serum  IgE.  On  the  basis  of  medical  and 
occupational  histories,  the  authors 
concluded  that  12  patients  had  specific 
sensitization  to  formaldehyde.  These 
persons  had  been  exposed  at  work 
between  1  month  and  19  years  before 
onset  of  symptoms.  Eleven  of  the  12 
showed  an  asthmatic  reaction  when 
exposed  by  bronchial  provocation  to  2 
ppm  of  formaldehyde,  and  one 
responded  at  1  ppm. 

Seventy-one  of  218  persons  reacted  to 
histamine  in  bronchial  provocation 
testing,  even  though  they  did  not 
respond  to  formaldehyde.  This  would 
indicate  that  these  persons  had 
hyperreactive  airways.  The  authors  [Ex. 
104-El)  felt,  however,  that  simply 
having  hyperreactive  airways  would  not 
preclude  diagnosis  of  formaldehyde 
asthma  because  hyperreactivity  can  be 
a  secondary  response  to  sensitization  to 
formaldehyde  as  it  is  in  other  forms  of 
extrinsic  asthma. 

OSHA  's  Conclusions  Regarding 
Asthma:  Information  from  case  studies, 
worker  surveillance,  and  human 
volunteers  is  sufficient  to  conclude  that 
formaldehyde  either  causes  asthma  or 
exacerbates  preexisting  conditions.  The 
most  convincing  information  is  the 
consistency  in  which  groups  of  workers 
have  shown  across-shiff  changes  in 
pulmonary  function.  However,  this 
information  is  insufficient  to  determine 
whether  or  not  a  gradual  loss  in  lung 
function  will  occur  following  years  of 
exposure.  Some  studies  point  to  a 
progressive  shift  with  time;  others  show 
recovery  after  the  workday  has  ended. 
Confounding  factors,  such  as  exposure 
to  particulates  or  to  other  sensitizers 
could  influence  the  results,  but  it  is    - 
OSHA's  judgment  based  on  the 
available  evidence  that  asthma  will  nut 
be  a  problem  if  worker  exposure  is  kept 
to  TWAs  at  or  below  1  ppm. 

Case  studies  of  persons  who  reported 
wheezing  sometimes  refer  to  virtually 
irreversible  effects  that  did  not  resolve 
completely  years  after  exposure  ceased, 
suggesting  a  true  immunologic  response. 
Some  reactions  were  so  severe  that  the 
individual  had  to  cease  working  with 
formaldehyde.  The  types  of  the  work 
performed  by  many  of  the  sensitized 
individuals,  evidence  that  a  single 
exposure  to  highly  irritating  materials 
can  produce  asthma  jExs.  85-43;  126.  p. 
1;  Tr.  May  5. 1986.  pp.  132-133).  and 
evidence  that  this  has  occurred  in  the 
case  of  formaldehyde  [Ex.  73-175) 
suggest  that  it  may  be  especially 
important  to  protect  workers  exposed  to 
formaldehyde  in  an  accident  since 


asthma  can  be  a  serious  and  potentially 
life-threatening  disease. 

Reproductive  Effects 

In  the  proposal.  OSHA  stated  that 
there  appeared  to  be  little,  if  any.  risk  of 
reproductive  or  teratogenic  effects  from 
the  levels  of  exposure  to  formaldehyde 
typical  of  the  occupational  environment. 
These  conclusions  were  made  after 
careful  review  of  reports  by  Olsen  and 
Dossing  [Ex.  42-98)  and  Shumilina  [Ex. 
42-108)  which  have  been  cited  as 
evidence  that  formaldehyde  may  have 
caused  menstrual  disorders  in  some 
female  workers  [Ex.  13).  A  deficit  in 
symptoms  in  control  groups  appeared  to 
OSilA  a  more  likely  explanation  for  the 
results  than  a  true  adverse  reaction  to 
formaldehyde.  The  report  of  Hemminki 
and  coworkers  [Ex.  42-61)  found  no 
evidence  of  any  increase  in  spontaneous 
abortions  in  nurses  exposed  to 
formaldehyde  even  though  this  same 
study  showed  an  increase  in  nurses 
exposed  to  ethylene  oxide. 

In  addition  to  the  above-mentioned 
literature  on  human  reproductive  effects, 
OSHA  has  also  reviewed  studies  of 
animal  reproductive  effects.  Marks  and 
coworkers  [Ex.  42-78)  conducted  a  study 
in  mice  where  pregnant  mice  were 
intubated  with  74  to  185  mg/kg  of 
formaldehyde  each  day  on  days  6  to  15 
of  gestation.  No  adverse  reproductive 
outcomes  were  observed.  OSHA  placed 
great  reliance  on  this  study  in 
determining,  for  the  proposal,  that 
formaldehyde  did  not  induce 
reproductive  effects. 

Since  the  proposal  was  prepared. 
Martin  described  an  inhalation 
teratogenicity  study  of  formaldehyde  in 
Sprague  Dawley  rats  conducted  by  the 
Formaldehyde  Council  of  Canada  [Ex. 
139-A.  Alt.  2).  Groups  of  25  pregnant 
female  rats  were  exposed  to 
formaldehyde  at  concentrations  of  1.88. 
4.88,  and  9.45  ppm  from  days  6  through 
15  of  gestation.  Control  animals  were 
either  handled  identically  or  maintained 
in  the  room.  Animals  exposed  at  B.45 
ppm  gained  significantly  less  weight 
than  the  other  animals,  but  the  authors    - 
thought  this  was  probably  because  of 
decreased  food  intake.  The  authors 
conducted  gross  pathological 
examinations  and  found  no  treatment 
related  effects.  They  also  examined 
pregnancy  rate,  mean  numbers  of 
corpora  lutea,  implants,  live  fetuses, 
number  of  resorptions,  and  mean  fetal 
weights  and  found  no  effects 
attributable  to  formaldehyde.  In  fetuses, 
there  was  no  evidence  of  major 
malformations.  Among  many  potential 
skeletal  anomalies  examined,  the  only 
difference  seen  was  slightly  reduced 


ossification  of  the  pubic  and  ischeal 
bones  in  the  4.88  and  9.45  ppm  exposure 
groups.  The  authors  attributed  these 
skeletal  fmdings  to  larger  litter  size  and 
slightly  lower  fetal  weights  and  not  to 
formaldehyde. 

This  study  in  conjunction  with  the 
oral  study  in  mice  and  the  human 
studies  leads  OSHA  to  conclude  that 
there  is  no  evidence  at  this  time  that 
formaldehyde  demonstrates  teratogenic 
effects  at  exposure  concentrations 
which  comply  with  the  revised  standard. 

Cancer  Epidemiology 

Introduction:  In  the  preamble  to  the 
proposed  rule.  OSHA  examined 
epidemiologic  evidence  on 
formaldehyde  and  concluded  that  the 
human  data,  taken  alone,  were 
insufficient  to  determine  the  risk  of 
cancer  to  workers  posed  by  exposure  to 
formaldehyde  [50  FR  50447). 

Since  that  time,  several  studies 
associating  formaldehyde  exposure  with 
an  increased  risk  of  cancer  have  been 
published.  These  consist  of  a 
standardized  mortality  ratio  (SMR) 
study  of  garment  workers  presented  by 
NIOSH  at  OSHA's  formaldehyde 
hearings;  a  large  SMR  study  conducted 
at  the  NCI  (the  Blair  et  al.  study)  [Exs. 
156-A4: 13&-T);  interpretations  of  Blair's 
data  by  Sielken  [Exs.  104-F:  101-Fl; 
134),  Park  [Exs.  108-D;  146-B;  146-D]. 
Blair  et  al.  [Ex.  200^).  and  Sterling  and 
Weinkam  [Ex.  200-1],  and  new  or 
updated  case  control  studies  by 
Vaughan  et  al.  [Exs.  201-3A;  201-3B). 
Hayes  et  al.  [Ex.  173),  and  Olsen  et  al. 
[Ex.  201-llA).  The  new  studies  are 
described  below  along  with  pertinent 
information  from  studies  already 
described  in  the  preamble  to  the 
proposed  rule.  Various  studies  have 
reported  an  excess  of  leukemia  and 
cancer  of  the  nasal  cavity,  nasopharynx, 
buccal  cavity,  lung,  skin,  brain,  and 
prostate.  Some  of  these  sites  appear 
more  biologically  plausible  than  others 
based  on  evidence  from  animal  studies. 

Only  selected  information  cited  in  the 
proposal  are  reproduced  in  this 
preamble.  For  a  more  complete 
discussion  of  studies  which  predate  the 
proposal,  see  50  FR  50437-50447. 
(December  10. 1985),  which  is  hereby 
incorporated  by  reference. 

Epidemiologic  studies  consider  the 
relationships  of  various  factors  which 
determine  the  frequency  and 
distribution  of  disease.  A  truly 
"negative"  epidemiologic  study,  as 
compared  to  a  "nonpositive"  study, 
must  be  capable  of  detecting  small 
increases  in  risk  and  it  must  be  well- 
documented  that  the  cohort  had 
substantial  exposure  to  the  potential 
agent.  The  study  of  a  small  number  of 


workers  that  does  not  demonstrate  a 
significant  excess  of  cancer  is 
uninformative  because  it  is  capable  of 
identifying  only  a  very  large  relative  risk 
of  disease.  An  insensitive  study  with 
crude  design  or  crude  measuring 
methods  is  also  uninformative.  What 
determines  "large"  versus  "small"  is  the 
size  of  the  study  population,  the  length 
of  follow-up  time,  and  the  frequency 
with  which  the  disease  under  study 
arises  )Ex.  105-A.  Att.  IV). 

Researchers  choose  between  the 
different  types  of  epidemiological 
studies  based  on  their  perceived 
strengths  and  weaknesses  and  on  what 
the  researcher  seeks  to  learn.  For 
example,  a  case-control  study  attempts 
to  discover  significant  differences 
between  persons  who  have  a  particular 
type  of  cancer  and  a  matched  control 
group.  This  type  of  analysis  is  often 
used  to  confirm  suspected  causes  of 
cancer.  One  of  the  problems  with  this 
approach  is  that  cancer  registries,  which 
are  the  principle  source  of  the  data  used 
for  case-control  studies,  do  not  provide 
exposure  measurements.  Thus,  a  dose- 
response  relationship  can  only  be 
inferred  from  such  studies. 

A  proportionate  mortality  ratio  (PMR) 
study  examines  deaths  that  have 
occurred  in  a  population  to  determine  if 
the  proportion  of  any  cause  of  death  is 
different  than  expected  as  compared  to 
proportional  mortality  in  the  standard 
population.  The  PMR  study  is  more 
limited  than  the  cohort  mortality  study 
because  each  proportional  excess  of 
deaths  must  be  matched  by  a 
corresponding  proportional  deficit  by 
definition  in  order  for  the  total  mortality 
to  equal  one.  PMR  studies  are  generally 
conducted  because  they  are  less 
expensive  and  time  consuming  than  a 
cohort  mortality  study. 

A  cohort  mortality  study  can 
overcome  some  limitations  of  PMR  and 
case-control  studies  since  it  examines 
death  rates  of  in-plant  populations  and 
compares  them  to  the  rates  experienced 
by  a  standard  population.  Variables 
such  as  age,  sex.  race  and  calendar  time 
period  and.  ideally,  smoking  are  taken 
into  account  so  that  the  study 
population  is  similar  to  the  standard  or 
comparison  population  in  all  respects 
that  would  affect  death  rates.  The 
scientific  and  administrative  process  of 
identifying  a  more  valid  reference  group 
than  the  general  population,  which  is 
usually  used  in  cohort  studies,  would  be 
resource  intensive  and  would  make  the 
investigation  much  more  costly.  Cohort 
studies  that  use  the  general  population 
as  the  reference  group,  however,  may 
tend  to  underestimate  the  observed  risk 
of  certain  diseases  because  of  the 
"healthy  worker  effect". 


According  to  Hemberg  [Ex.  105-A, 
Att.  IV,  p.  124): 

Perhaps  the  most  serious  comparison 
invalidity  arises  when  the  general  population 
is  used  as  the  reference  category. 
This  '   '  '  practice  is  mainly  caused  by 

economic  necessity,  since  the heahhy 

worker  effect"  is  by  now  so  well  known  to  all 
epidemiologists  that  everybody  tries  to  avoid 
it  '  *  '  (I)t  should  be  stressed  that  the  bias 
introduced  is  almost  always  one  thai  hides 
existing  differences  *  *  *  Hence  the 
"healthy  worker  effect"  poses  a  serious 
methodological  problem  whenever 
occupational  groups  are  compared  with  the 
general  population. 

A  cohort  mortality  study  may  be 
incapable  of  detecting  even  moderate 
increases  in  rare  cancers.  For  example, 
based  on  the  results  of  the  CUT  and 
NYU  studies,  investigators  have  been 
concerned  that  formaldehyde  might 
cause  nasal  cancer  in  humans.  Yet.  the 
Blair  et  al  study,  by  far  the  largest 
cohort  mortality  study  of  formaldehyde 
workers,  had  only  a  26  percent 
probability  of  detecting  a  relative  risk  of 
2  (twice  the  risk  of  the  general 
population)  for  nasal  cancer  [Ex.  80-64. 
p.  10). 

It  was  pointed  out  to  OSHA  that  the 
incidence  of  overall  and  specific-site 
cancer  fails  to  show  consistent 
increases  from  study  to  study  [Ex.  80-64. 
p.  14).  This  apparent  inconsistency 
among  studies  is  as  expected  because 
many  of  the  studies  in  the  rulemaking 
record  do  not  have  sufficient  power  to 
detect  anything  less  than  a  large 
increase  in  the  relative  risk  of  site- 
specific  cancers.  The  power  of  a  study 
has  to  do  with  its  ability  to  detect  an 
increased  risk  of  disease,  if.  in  fact,  one 
is  present.  In  order  to  have  sufficient 
power,  a  study  should  have  an  80% 
chance  of  detecting  a  50%  increase  (a 
relative  risk  of  1.5  which  equals  an  SMR 
of  ISO)  of  site-specific  cancers. 
Therefore,  one  would  not  expect  to 
observe  a  statistically  significant 
increase  in  risk  of  nasal  cancer  in  the 
PMR  or  cohort  mortality  studies 
reported  to  date  because  the  sizes  of  the 
study  populations  are  not  large  enough. 

Large  cohort  mortality  studies  are  the 
preferred  method  to  determine  etiology 
for  lung  cancer  in  the  occupational 
setting.  Lung  cancer  is  the  most  common 
cancer  in  the  U.S.  male  population  and 
the  lung  is  a  suspected  target  organ  for 
formaldehdye  in  humans.  Of  the 
approximately  30  studies  available,  only 
the  Blair  et  al.  (Ex.  156  A-4)  and 
Acheson  et  al.  [Ex.  42-1]  cohort 
mortality  studies  contained  sufficient 
power  to  detect  low  relative  risks  of 
lung  cancer. 
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OSHA  did  not  expect  that  all  the 
epidemiological  studies  of  formaldehyde 
workers  would  show  an  elevated  cancer 
risk.  Indeed,  0MB  has  pointed  out  [Ex. 
80-2561  that  many  of  the  available 
epidemiologic  studies  involve  workers 
whose  exposure  was  low,  probably 
never  reaching  1  ppm.  As  explained  in 
more  detail  in  the  Risk  Assessment 
section.  OSHA  predicts  very  few    ' 
cancers  in  workers  exposed  to 
formaldehyde  at  concentrations  below  1 
ppm. 

Epidemiologic  studies  of 
formaldehyde  also  differed  substantially 
in  important  characteristics  which  may 
have  influenced  their  results.  For 
example.  Dr.  Schneiderman  (Tr.  May  7, 
1986,  pp.  47-50]  pointed  out  diat 
"professional"  workers  exposed  to| 
formaldehyde  were  consistently  older 
than  the  industrial  workers  studied. 

With  regard  to  statistical  analysis  of 
the  data,  there  is  an  element  of  choice 
between  the  1-sided  and  2-sided  test  to 
determine  if  perceived  excesses  are 
statistically  significant.  Various  authors 
used  different  techniques  to  determine 
statistical  significance.  In  borderline 
cases,  the  choice  of  test  sometimes 
influenced  the  determination  of  whether 
or  not  a  particular  excess  of  cancer  was 
statistically  significant  [Exs.  118: 139,  pp. 
60-^1, 144:  Tr.  May  12, 1986,  p.  58]. 

The  use  of  1-sided  versus  2-sided 
statistical  tests  remains  a  debated  issue 
in  epidemiologic  research  [Exs.  100,  pp. 
72-73: 144-A.  p.  4].  Severwl  participants 
in  this  rulemaking  presented  their  views 
regarding  the  relative  merits  of  the  two 
approaches  (Ex.  174,  p.  1;  Tr.  May  8. 
1986,  pp.  319-320J. 

OSHA  believes  that  rigid  adherence 
to  a  distinction  between  "significant" 
and  "nonsignificant"  is  inappropriate 
[Ex.  152-B]  because  the  effect  of 
changing  the  criteria  used  to  judge  the 
significance  of  study  results  is  small. 
Instead,  OSHA  has  carefully  weighed 
the  overall  evidence,  both  human  and 
animal,  to  make  a  determination 
regarding  formaldehyde's  ability  to 
cause  cancer  in  humans.  Recalculation 
of  confidence  intervals  for  each  study  to 
present  them  in  a  uniform  manner  would 
not  change  OSHA's  overall  conclusions 
regarding  formaldehyde,  and  thu8« 
OSHA  has  not  performed  such 
recalculations  to  analyze  the 
epidemiologic  evidence. 

Nasal  Cancer:  Because  formaldehyde 
is  present  in  resins  used  to  manufacture 
wood  products,  formaldehyde  exposure 
frequently  occurs  in  conjunction  with 
wood  dust  exposure.  The  presence  of 
wood  dust  complicates  analysis  of  data 
on  formaldehyde  as  a  potential  nasal 
carcinogen.  Two  recent  studies 
examined  the  risk  of  different  histologic 


types  of  nasal  cancer  associated  with 
formaldehyde  exposure.  These  studies 
have  helped  to  clarify  formaldehyde's 
role  in  the  induction  of  nasal  cancer. 

Hayes  et  al.  [Ex.  173]  conducted  a 
case-control  study  of  men  who  attended 
hospitals  in  the  Netherlands  for  surgical 
and  radiation  treatment  between  1978 
and  1981.  There  were  116  men.  aged  35 
to  79.  with  histologically  confirmed 
primary  epithelial  cancer  of  the  nasal 
cavities  or  accessory  sinuses.  At  the 
study's  beginning,  74  were  alive  and  42 
had  died.  Of  these  men,  58  percent  had 
squamous  cell  carcinomas,  24  percent 
had  adenocarcinomas,  and  18  percent 
had  tumors  of  other  types,  mostly 
undifferentiated. 

For  each  case,  two  living  controls 
(n=223)  were  selected  by  random 
sampling  of  municipal  resident  records 
and  one  deceased  control  (n--36)  was 
selected  from  1980  death  records.  Living 
cases  and  controls  or  next  of  kin  were 
interviewed  regarding  work  history  for 
ail  jobs  held  6  months  or  more. 
Information  about  environmental 
conditions,  workplace  exposures  to 
other  substances,  and  tobacco  and 
alcohol  use  was  also  solicited.  Among 
those  alive,  86  percent  of  the  cases  and 
77  percent  of  the  controls  participated. 
Next-of-kin  interviews  were  obtained 
for  64  percent  of  both  cases  and  controls 
who  were  dead.  Jobs  identified  in  the 
interviews  were  classified  by  use  of  the 
Standard  Industrial  Classification 
Manual. 

Two  industrial  hygienists 
independently  evaluated  job  histories  to 
classify  each  job  according  to 
probability  of  formaldehyde  exposure 
(Assessments  A  and  B).  Wood  dust  ^ 
exposure  was  coded  by  one  industrial 
hygienist.  Subjects  were  categorized 
according  to  the  highest  exposure  job 
held  and  by  their  probability  of 
exposure  to  formaldehyde  while 
employed  in  that  job. 

There  were  differences  in  the 
classifications  of  the  two  industrial 
hygienists.  Of  the  286  cases  and 
controls.  65  were  considered  by 
Assessment  A  and  125  by  Assessment  B 
to  have  had  at  least  some  potential 
occupational  exposure  to  formaldehyde. 
Both  industrial  hygienists  estimated  that 
employees  in  the  following  industries 
had  potential  exposure  to  formaldehyde 
and  low  exposure  to  wood  dust: 
agriculture,  paper,  wood  product  sales, 
non-carpentry  construction,  metals, 
painting,  textiles,  chemicals,  and 
electronics.  Assessment  B  also  predicted 
potential  formaldehyde  exposures  in  the 
leather  finishing  and  printing  and 


'  Muniion  of  "wood  duit"  does  not  constitute  a 
policy  statement  on  the  part  of  OSHA. 


graphics  industries.  In  addition. 
Assessments  A  and  B  agreed  that 
employees  in  the  following  industries 
would  have  both  moderate  or  high  levels 
of  wood  dust  exposure  and  potential 
formaldehyde  exposure:  furniture  and 
cabinet  making,  carpentry,  construction, 
wood  products  fabrication  and  repair, 
and  shno  production  and  repair. 

More  controls  than  cases  were 
exposed  to  wood  dust,  causing  the 
authors  to  express  concern  that  their 
findings  might  underestimate  the  role  of 
formaldehyde  in  the  etiology  of  nasal 
cancer.  There  were  no  differences  in 
educational  levels  for  cases  and 
controls,  but  more  controls  were 
married  and  proportionately  more  cases 
were  over  70  years  of  age. 

The  age-adjusted  relative  risk  (RR)  for 
nasal  cancer  associated  with 
formaldehyde  exposure  was  2.5  (90% 
CI  ^1.5-4.3)  using  Assessment  A  and  1.9 
(90%  CI =1.2-3.0)  using  Assessment  B. 
(Confidence  inter\'als  with  lower  limits 
over  1.0  are  statistically  significant.) 
Although  cigarette  use  has  been 
associated  with  a  moderate  elevation  in 
risk  of  nasal  cancer,  adjustment  of  RR 
for  smoking  did  not  alter  the 
significance  of  the  findings  for 
formaldehyde.  Alcohol  consumption 
was  not  related  to  nasal  sinus  cancer. 
The  relative  risk  for  adenocarcinoma 
was  11.3  (90%  CI =4.0-35.1)  for  workers 
who  had  ever  been  employed  in  the 
wood  and  paper  industry,  but  the  risk 
for  squamous  cell  carcinomas  was  not 
elevated  for  these  workers,  indicating 
that  it  was  possible  to  distinguish 
between  the  effects  of  formaldehyde 
and  "wood  dust"  exposure. 

Therefore,  the  authors  evaluated 
formaldehyde's  effects  in  the  224 
workers  who  did  not  have  "substantial" 
exposure  to  wood  dust.  Of  these  men.  15 
(Assessment  A)  to  30  percent 
(Assessment  B)  had  potential 
occupational  exposure  to  formaldehyde. 
For  these  persons,  the  RR  of  nasal 
cancer  was  2.5  (1.2-5.0)  by  Assessment 
A  and  1.6  (0.9-2.8)  by  Assessment  B.  An 
exposure-related  trend  was  found:  for 
persons  with  ttie  greatest  likelihood  of 
formaldehyde  exposure.  Assessment  B 
yielded  a  RR  of  2.1  (1.1-4.1). 

To  further  minimize  potential 
confounding  effects  from  wood  dust,  the 
authors  examined  histologic  types  of 
nasal  cancer.  The  relative  risk  (RR)  of 
developing  squamous  cell,  carcinoma  of 
the  nasal  cavity  (a  cell  type  not  usually 
associated  with  wood  dust  exposure)  in 
the  group  with  little  or  no  wood  dust 
exposure  by  Assessment  A  was  3.0  (1.3- 
6.4).  By  Assessment  B.  RR  was  1.9  (1.0- 
3.6).  and  estimates  using  both 
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classification  schemes  showed  a  dose- 
response  gradient. 

Among  the  28  cases  with  the  greatest 
exposure  to  wood  dust,  19  (64%)  had 
adenocarcinomas.  Because  of  the  very 
strong  relationship  between  wood  dust 
exposure  and  nasal  adenocarcinoma, 
the  authors  could  not  assess  any 
possible  independent  influence  of 
formaldehyde  on  risks  of  developing  a 
nasal  adenocarcinoma. 

The  authors  [Ex.  173)  felt  their 
findings  showed  that  formaldehyde  may 
be  a  human  carcinogen  at 
concentrations  found  in  the  recent  past 
in  the  occupational  setting.  Hayes  etal. 
felt  the  following  points  supported  the 
validity  of  the  perceived  association: 
specificity  for  squamous  cell  carcinoma 
which  was  consistent  with  experimental 
data  in  rodents;  a  dose  response 
relationship;  positive  association  with 
nasal  cancer  from  two  independent 
estimates  of  formaldehyde  exposure; 
and  the  inability  to  account  for  the 
results  by  age,  alcohol  use,  wood-dust 
exposure,  or  smoking  history. 

OSHA  notes  that  using  either  of  the 
independent  assessments  of 
formaldehyde  exposure  potential  in 
cases  and  controls  supports  a 
conclusion  that  there  may  be  a  causal 
association  between  nasal  cancer  and 
formaldehyde  exposure.  Indeed,  the 
Agency  finds  the  absence  of  squamous 
cell  carcinoma  among  wood-dust 
exposed  workers  and  the  presence  of 
such  tumors  among  formaldehyde- 
exposed  workers  to  be  highly  suggestive 
of  an  independent  role  for  formaldehyde 
in  the  induction  of  squamous  cell 
carcinomas  of  the  nasal  cavity. 

Olsen  and  coworkers  [Exs.  73-38;  201- 
llA]  conducted  a  case-control  study  of 
759  histologically  verified  cancers  of  the 
nasal  cavity  (287  cases),  paranasal 
sinuses  (179  cases),  and  nasopharynx 
(293  cases)  and  2,465  cancer  controls 
diagnosed  in  Denmark  between  1970 
and  1982.  Information  on  job  history  was 
derived  from  a  national  data  linkage 
system.  Two  industrial  hygienists,  who 
were  not  inform.ed  of  whether  an 
individtial  was  a  case  or  a  control, 
examined  each  person's  job  history  to 
determine  potential  exposure  to 
formaldehyde  and  11  other  compounds 
or  procedures.  Of  the  controls.  4.2 
percent  of  the  men  and  0.1  percent  of  the 
women  were  exposed  to  formaldehyde. 

A  statistically  significant  excess  risk 
for  carcinoma  of  the  nasal  cavity  and 
sinuses  among  men  with  former 
exposure  to  formaldehyde  (RR  =  2.8). 
wood  dust  (RR=2.5).  and  paint,  lacquer, 
and  glue  (RR=2.1)  was  found.  When 
adjustment  was  made  for  wood-dust 
exposure,  the  relative  risk  associated 
with  formaldehyde  was  reduced  to  1.5. 


which  was  not  statistically  significant 
"although  still  compatible  with  a  3-4 
fold  increase  in  risk"  [Ex.  73-36). 
In  a  follow-up  study,  Olsen  and 
coworkers  [Ex.  201-llAj  examined  the 
role  of  occupational  exposures  on  the 
risk  of  developing  nasal  cancers  of 
specific  histological  type.  Squamous  cell 
carcinomas  accounted  for  72  percent  of 
the  tumors,  8  percent  were 
adenocarcinomas,  and  20  percent  had 
other  origins.  For  men  who  developed 
squamous  cell  carcinoma  following 
occupational  exposure  to  formaldehyde, 
RR  was  2.3;  for  those  who  had  been 
exposed  to  wood  dust,  RR  was  1.3.  The 
RR  associated  with  exposure  to  either 
formaldehyde  or  wood  dust  was  1.6, 
indicating  that  the  two  substances  acted 
independently  of  each  other  in  the 
development  of  squamous  cell 
carcinoma.  The  introduction  of  a  10-year 
latency  period  did  not  substantially  alter 
the  risk  estimates. 

For  adenocarcinomas,  a  RR  of  16.3 
was  associated  with  wood  dust 
exposure  adjusted  for  formaldehyde. 
The  RR  was  2.2  for  formaldehyde 
exposure  adjusted  for  wood  dust 
exposure  and  39.5  for  combined 
exposure,  indicating  a  synergism 
between  the  two  substances  with 
respect  to  adenocarcinoma  formation. 

The  elevated  risks  of  2.3  (ever  vs. 
never  exposed  to  formaldehyde)  and  2.4 
(10-yr  latency)  for  squamous  cell 
carcinomas  were  based  on  13  and  8 
cases,  respectively.  According  to  the 
authors: 

These  risk  estimates  for  squamous  cell 
carcinomss  do  not  reach  a  level  of 
signiticance  but  are  remarkably  near  the  risk 
estimates  found  by  Hayes  et  al.  for  squamous 
cell  carcinoma  of  the  nasal  cavities  after 
occupational  exposure  to  formaldehyde. 

Olsen  et  al.  [Ex.  201-llAj  concluded: 
"an  independent  risk  of  occupational 
formaldehyde  exposure  on  the 
development  of  both  squamous  cell 
carcinomas  and  adenocarcinomas 
was  *  *  *  indicated  by  the  present 
study"  and  that  "an  interaction  of  wood 
dust  and  formaldehyde  seems  to  exist 
on  the  formation  of  adenocarcinomas  of 
the  nasal  cavity." 

The  authors  had  originally  concluded 
that  the  joint  action  of  exposure  to 
wood-dost  and  formaldehyde  was  in 
accordance  with  an  additive  effect  (Ex. 
73-36).  In  contrast,  two  witnesses  at  the 
OSHA  hearings,  Drs.  Schneiderman  and 
Perera  pointed  out  that  the  study  results, 
not  corrected  for  histological  type,  were 
mo.'e  compatible  with  an  explanation 
that  the  effect  was  synergistic,  or 
multiplif  ative  [Ex.  96.  p.  8;  Tr.  May  15, 
l*«i.  pp.  llft-119]. 


A  study  of  Swedish  workers  by 
Malker  et  al.  [Ex.  138-1)  provides 
evidence  consistent  with  a  slighUy 
elevated  risk  of  nasal  cancer  in 
formaldehyde-exposed  workers.  These 
investigators  used  national  registries  to 
link  nasal  cancer  incidence  from  1961- 
1979  to  census  data  on  industry  and 
occupation.  The  authors'  intent  was  to 
assess  nasal  cancers  by  histologic  type 
and  occupation.  By  far  the  greatest  risk 
occurred  in  furniture  industry  employees 
who  developed  adenocarcinoma 
(standardized  incidence  rate  (SIR)  of 
16.7).  There  was  also  an  approximate  2- 
foid  risk  for  squamous  cell  carcinoma  in 
both  men  and  women  employed  in  the 
textile  industry.  The  study  did  not 
provide  sufficient  data  to  evaluate  the 
role  of  formaldehyde  exposure  in  the 
elevated  risk  of  nasal  adenocarcinoma 
in  the  furniture  industry  nor  in  the 
elevated  risk  of  nasal  squamous  cell 
carcinoma  in  the  textile  industry. 

The  studies  described  above 
regarding  formaldehyde  and  human 
nasal  cancer  show  a  remarkable 
consistency  with  the  rodent  data  on 
formaldehyde,  which  is  discussed  later 
(see  section  on  animal  carcinogenicity). 
While  the  risk  of  adenocarcinoma  of  the 
nasal  passages  was  primarily  associated 
with  wood  dust  exposure,  the  risk 
increased  in  the  presence  of 
formaldehyde.  The  Hayes  et  al.  and 
Olsen  et  al.  studies  also  showed  a 
consistent  2-fold  relative  risk  of 
squamous  cell  carcinoma  of  the  nasal 
cavity  for  formaldehyde  exposure  alone. 
The  Olsen  study  further  suggests  that 
formaldehyde  interacts  with  wood  dust 
to  produce  a  RR  of  40  for 
adenocarcinoma  in  contrast  to  a  RR  of 
16  for  wood  dust  alone.  Such  synergistic 
interaction  between  formaldehyde  and 
wood  dust  in  the  development  of  nasal 
adenocarcinoma  suggests  that  over  50% 
of  the  nasal  cancer  in  workers  with 
these  combined  exposures  could  be 
eliminated  by  eliminating  or 
substantially  reducing  the  formaldehyde 
exposure.  The  observation  of  an 
elevated  risk  of  squamous  cell 
carcinoma  related  to  formaldehyde 
exposure  alone  in  two  separate  studies 
of  the  nasal  passages  lends  credibihty  to 
the  use  of  rat  data  for  human  risk 
assessment. 

Lung  Cancer — the  NCI  Study:  Shortly 
after  OSHA  pubhshed  its  formaldehyde 
proposal,  Dr.  Aaron  Blair  announced  the 
results  of  a  mortality  study  of  workers 
exposed  to  formaldehyde.  This  study 
was  undertaken  by  the  National  Cancer 
Institute  (NCI)  in  collaboration  with  the 
Formaldehyde  Institute  (FI).  Dr.  Blair 
acted  as  principal  investigator:  his  sta^. 
contractors,  and  members  of  the  Health 
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Research  Committee  of  the  FI  assisted 
Dr.  Blair  and  were  credited  as        I 
coauthors.  The  report.  "Mortality   I 
Among  Industrial  Workers  Exposed  to 
Formaldehyde"  was  published  in  the 
Journal  of  the  National  Cancer  Institute 
in  June  1986  [Ex.  156-A4]. 

The  Blair  et  al.  study  represents  the 
largest  cohort  mortality  analysis 
conducted  of  formaldehyde  workers. 
Plants  were  selected  from  a  pool  of  200 
companies  that  produced  or  used 
formaldehyde  [Exs.  138-T  (also  156-A5): 
156-A4).  These  companies  were 
identified  by  the  FI  and  other  trade 
organizations,  and  from  directories  of 
chemical  producers  and  users  and 
"other  sources."  To  be  eligible  for  I 
inclusion  in  the  study,  a  plant  had  to 
have  necessary  personnel  records  and 
workers  first  exposed  to  formaldehyde 
before  1966.  These  qualifications 
reduced  the  number  of  plants  to  80|. 
Final  selection  reduced  the  number  of 
plants  to  10. 

The  Blair  et  al.  study  developed  over 
a  period  of  time  in  response  to  the  CIIT 
finding  of  nasal  cancer  in  rats  exposed 
to  formaldehyde.  The  FI  developed  a 
preliminary  assessment  of  plants  [Exs. 
67;  164-F).  Having  determined  that 
producers  and  resin  manufacturers,  for 
example,  had  adequate  information  for 
an  epidemiologic  study,  the  FI  brought 
this  information  to  the  attention  of  NCI. 
Dr.  Blair,  an  epidemiologist  in  the 
Occupational  Studies  Section,  became 
interested  in  the  project.  He  obtained 
approval  for  the  study  from  the  National 
Cancer  Advisory  Board  [Ex.  67].  Tlie  FI 
encouraged  its  members  to  cooperate  in 
the  study  [Ex.  158.  p.  48  (published 
version))  and  two  coauthors  I 

representing  the  Health  Research  | 
Committee  of  the  FI  were  employed  by 
companies  with  plants  being  studied. 

Information  regarding  plant  identity 
[Ex.  200-13).  exposure  data  collected  for 
the  study  [Exs.  13ft-T;  13&-W.  13&-X). 
and  other  exposure  and  economic  data 
available  to  OSHA  (see  the  Regulatorj' 
Impact  Analysis),  indicate  that  the 
plants  selected  for  study  were  large. 
Requirements  regarding  availability  of 
records  and  the  investigators'  attempt  to 
select  plants  with  employee  exposure 
monitoring  data  probably  made  a  bias 
toward  selection  of  large  plants 
inevitable.  I 

Workers  employed  at  4  of  the  10 
plants  selected  by  Blair  et  al.  had  been 
studied,  at  least  in  part,  by  other 
researchers.  This  is  an  extremely  high 
representation;  except  for  the  studies  of 
Stayner  and  coworkers  at  NIOSH.  i! 
includes  all  U.S.  industrial  group<>| 
exposed  to  formaldehyde  whose 
mortality  experience  had  been      | 
examined  previously.  This  practice  was 


strongly  criticized  at  NCI  oversight 
hearings  because  it  appeared  that  the 
authors  had  prior  knowledge  that  the 
plant  populations  they  were  selecting  for 
study  were  unlikely  to  demonstrate  any 
large  cancer  risk  [Ex.  158-B].  Inclusion 
of  workers  from  previously  studied 
plants  is  questionable  except  where  a 
study  is  being  conducted  simply  to 
confirm  previous  results. 

The  cohort  consisted  of  26,561 
workers,  all  employed  at  the  selected 
plants  before  January  1. 1966  [Ex.  156- 
A4).  Subjects  were  traced  until  January 
1. 1980,  to  determine  vital  status.  Thus, 
the  study  had  a  minimum  follow-up 
period  since  first  exposure  to 
formaldehyde  of  14  years. 

For  deceased  workers,  the 
investigators  obtained  death  certificates. 
From  the  death  certificates,  a  nosologist 
determined  underlying  causes  of  death 
as  coded  by  the  Eighth  Revision  of  the 
International  Classification  of  Diseases. 
Social  Security  Quarterly  Earnings 
reports  were  examined  to  ascertain  the 
completeness  of  the  cohort.  The 
investigators  found  incomplete  records 
for  plant  five  before  1957  and  plant  six 
before  1951  and  adjusted  their  cohort 
accordingly  to  exclude  workers 
employed  at  these  two  plants  before  the 
dates  in  question. 

Historical  exposures  to  formaldehyde 
were  estimated  for  each  unique  job  title, 
work  area,  and  calendar  year 
combination  [Exs.  156-A4;  156-A5). 
First,  some  300,000  job  titles  from 
company  records  were  standardized  to 
6.700  titles.  For  each  plant,  job-title, 
work-area,  and  calendar  year  exposure 
matrices  were  developed  based  on 
company  monitoring  data,  plant 
operations  and  changes  in  these 
operations  over  time,  and  interviews 
with  experienced  company  personnel. 
For  each  job.  industrial  hygienists 
developed  an  exposure  profile  that 
contained  the  following  information: 
estimated  8-hour  TWA  exposure  to 
formaldehyde;  frequency  and  level  of 
peak  exposures  (defined  as  an  excursion 
of  short  duration,  generally  less  than  15 
minutes,  that  exceeded  the  upper  level 
of  the  TWA  category  assigned): 
potential  for  other  chemical  exposures 
or  exposure  to  formaldehyde  in  liquid  or 
solid  form:  personal  protective 
equipment  (PPF.)  in  use;  and  confidence 
in  the  exposure  estimates.  The  assigned 
rankings  for  TWA  exposure  estimates 
were:  (1)  Work  in  a  plant  in  the  study, 
but  no  known  formaldehyde  exposure; 
(2)  less  than  0.1  ppm;  (3)  0.1  to  less  than 
0.5  ppm;  (4)  0.5  to  less  than  2.0  ppm;  and 
(5)  greater  than  or  equal  to  2.0  ppm. 
Second,  a  listing  of  all  jobs  rank- 
ordered  by  relative  level  of 
formaldehyde  exposure  was  sent  to 


participating  plants  for  review  by  their 
industrial  hygienists. 

Third,  monitoring  of  existing 
exposures  was  conducted  during  the 
summer  and  winter  of  1983-84  by  use  of 
the  DuPont  and  3-M  passive  dosimeter 
badges  and  the  NIOSH  chromatropic 
acid-liquid  impinger  method. 

Stewart  et  al.  explained  the 
methodology  of  the  NCI  study  in  an 
exposure-analysis  paper  [Exs.  138-T. 
156-A5J  which  stated: 

Although  historical  exposure  estimates 
cannot  be  absolutely  validated,  the 
comparison  of  results  from  the  three 
independent  lines  of  evidence  provided  a 
measure  of  reliability. 

The  investigators  compared  the 
mortality  of  formaldehyde-exposed 
workers  with  that  of  the  U.S.  population, 
the  local  population,  and  non-exposed 
workers  [Ex.  156-A4J.  Person-years 
accumulated  in  the  cohort  began  on 
January  1  of  the  initial  year  of  cohort 
identification,  i.e.  when  the  individual 
formaldehyde  facility  opened,  upon 
employment  at  the  plant  for  subsequent 
new  hires,  or  upon  the  subject's  first 
achieving  a  specified  level  or  type  of 
formaldehyde  exposure.  Person-years 
ceased  accumulating  at  the  close  of  the 
study  period,  at  the  last  date  known 
alive  or  at  the  date  of  death. 

Expected  numbers  of  deaths  were 
calculated  by  applying  5-year  age  and 
calendar-time  period  mortality  rates 
according  to  race  and  sex.  For  the  10 
counties  where  the  plants  were  located, 
local  mortality  rates  were  obtained  and 
used  for  calculating  expected  deaths. 
(See  Ex.  200-13  which  gives  the  location 
of  each  plant  and  the  Atlas  of  Cancer 
Mortality  for  U.S.  Counties:  1950-1969 
by  Mason.  McKay,  and  Hoover.) 

Standardized  mortality  ratios  (SMR) 
were  evaluated  in  relation  to 
formaldehyde  exposure  using  several 
measures  of  dose:  intensity,  represented 
by  the  midpoint  of  the  ranking  (1  to  5) 
that  encompassed  the  8-hour  TWA 
estimate  for  the  job;  duration,  which 
was  the  time  period  spent  in  jobs  where 
there  was  formaldehyde  exposure: 
cumulative  exposure,  calculated  by 
multiplying  the  time  spent  in  each  job  by 
the  midpoint  of  the  ranking  assigned  to 
that  job;  average  exposure,  which  was 
cumulative  exposure  divided  by  time 
spent  in  formaldehyde  exposed  jobs; 
and  peak  exposure,  defined  as  the 
highest  exposure  ranking  experienced 
whether  as  a  TWA  or  as  a  peak 
excursion  above  the  TWA  rank.  The 
effect  of  exposure  to  particles  and  the 
effect  of  excluding  recent  exposures 
from  the  exposure  index  were  also 
examined. 
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For  each  measure  of  exposure,  the 
SMR  was  calculated  for  less  than  10 
years.  10  to  19  years,  and  greater  than  20 
years  since  first  exposure.  Analyses 
were  performed  for  each  plant  and  for 
groupings  of  plants  producing  similar 
products. 

Of  the  26.561  persons  included  in  the 
study.  20.714  were  white  men.  About  5 
percent  of  the  cohort  was  lost  to 
followup.  Of  4,396  subjects  reported 
deceased,  death  certificates  were  found 
for  92  percent.  Approximately  600,000 
person-years  at  risk  were  accumulated. 
Of  the  24.717  persons  successfully 
traced.  11  percent  were  unexposed  (rank 
1).  12  percent  had  their  highest  TWA 
exposure  in  rank  2  (<0.1  ppm).  34 
percent  in  rank  3  (0.1  to  <0.5  ppm 
TWA),  40  percent  in  rank  4  (0.5  to  <2 
ppm  TWA),  and  4  percent  in  rank  5  (2 
ppm  or  more). 

SMRs  were  calculated  for  persons 
who  ever  held  a  job  with  a  TWA 
exposure  estimate  greater  than  0.1  ppm. 
Among  white  men  exposed  to 
formaldehyde,  SMRs  exceeded  100  for 
leukemia  and  Hodgkin's  disease, 
cancers  of  the  buccal  cavity  and 
pharynx,  liver,  larynx,  lung,  bone.  skin, 
prostate  gland,  bladder,  kidney,  and  eye. 

For  subsites  of  the  buccal  cavity  and 
pharynx,  there  was  cancer  of  the  lip 
(observed  (0)=2,  expected  (E)  =  0.6). 
tongue  (0=2.  E=5,6J.  and  other  parts  of 
the  mouth  (0=2.  E=1.6);  nasopharynx 
(0=7.  E=2.2.  statistically  significant); 
oropharynx  (0  =  5.  E=2.9);  hypopharynx 
(0=2.  E=1.9);  and  unspecified  sites 
(0=1.  E=4.4). 

Relative  risks  (RR)  of  death  observed 
for  selected  forms  of  cancer  were 
similar  whether  cumulative  exposure  or 
intensity  was  used  as  measures  of 
exposure  [Ex.  156-A4).  Prostate  cancer 
and  Hodgkins  disease  showed  a  dose- 
response  relationship,  based  on 
cumulative  exposure.  Risk  of  lung 
cancer  was  greater  in  each  exposure 
category  than  among  the  unexposed,  but 
the  authors  saw  no  rising  trend  of  lung 
cancer  risk  with  increasing  cumulative 
exposure.  The  authors  also  found  no 
tr«nd  based  on  duration  of  exposure 
since  the  SMR  for  the  20-year  latency 
group  was  130  for  less  than  1  year  of 
exposure,  103  for  1  to  9  years.  157  for  10 
to  19  years,  and  106  for  greater  than  or 
equal  to  20  years. 

Considered  in  terms  of  exposure 
intensity,  lung  cancer  rates  among 
formaldehyde  exposed  workers  as 
compared  to  rates  for  non-formaldehyde 
exposed  workers  at  the  same  facilities 
were  elevated  in  all  but.  the  highest 
formaldehyde  exposure  category  with  a 
RR  of  166  for  <0.1  ppm.  159  for  0.1  to  0.4 
ppm.  178  for  0.5  to  1.9  ppm,  and  79  for  2 
ppm  or  more.  Corresponding  SMRs  for 


lung  cancer  were  60  (no  exposure):  110 
(<0.1  ppm):  106  (0.1  to  0.4  ppm);  119  (0.5 
to  1.9  ppm).  and  55  (2  ppm  or  more). 

A  similar  evaluation  to  determine  the 
lung  cancer  SMR  for  the  greater  than  20- 
year  latency  group  produced  the 
following  results  [Ex.  156  A-4):  in  the  0 
ppm-yr  group,  0=5.  E  =  5  deaths:  in  the 
less  than  0.5  ppm-year  group,  0=49. 
E=3e  deaths  for  a  statistically 
significant  SMR  of  135:  and  in  the  0.5  to 
5.5  ppm-yr  group,  an  SMR  of  135  (0=53, 
E=39).  which  was  also  statistically 
significant.  For  exposures  over  5.5  ppm- 
yr,  the  SMR  was  132.  (0=42.  E=33 
deaths). 

Based  on  the  above  analysis.  Blair 
and  his  coinvestigators  concluded  that: 

These  data  provide  little  evidence  that 
mortality  from  cancer  is  associated  with 
formaldehyde  exposure  at  levels  experienced 
by  workers  in  this  study  [Ex.  156A-4,  p.  1071). 

Dr.  Philip  Landrigan.  an 
epidemiologist  who  submitted  comments 
and  testified  on  behalf  of  the  American 
Public  Health  Association,  disagreed 
with  the  premise  that  the  presence  of 
rising  trends  for  lung  cancer  risk  and 
cumulative  exposure  was  required  to 
establish  a  finding  that  formaldehyde 
workers  were  at  an  increased  risk  of 
lung  cancer  [Tr.  May  9. 1986].  He  based 
his  determination  on  the  evidence  that 
there  was  a  statistically  significant 
excess  of  lung  cancer  in  workers  who 
had  a  latency  of  at  least  20  years.  These 
criticisms  of  Dr.  Blair's  conclusion 
regarding  lung  cancer  risk  were  echoed 
by  other  parties  to  the  rulemaking  [Exs. 
96;  98;  146-E). 

Dr.  Schneiderman  criticized  Blair's 
inclusion  of  workers  in  the  "unexposed" 
group  when  they  had  formaldehyde 
exposures  less  than  0.1  ppm  because 
important  differences  may  have  been 
obscured  as  a  consequence.  Persons 
with  no  exposure  to  formaldehyde  had 
an  SMR  of  68  for  lung  cancer,  but  those 
exposed  to  less  than  0.1  ppm  had  a 
corresponding  SMR  of  110.  Using  this 
information,  Schneiderman  calculated 
that  the  RR  of  lung  cancer  associated 
with  any  exposure  to  formaldehyde  was 
1.68  [Ex.  96,  pp.  12-13). 

On  April  2, 1986,  five  members  of  the 
Advisory  Panel  for  the  study  sent  a 
letter  to  Dr.  Blair  [Ex.  146-E]  expressing 
their  disagreement  with  the  authors' 
conclusions  and  objecting  to  the 
exclusion  of  their  views  from  the 
published  report  [Ex.  146-E).  These 
Advisory  Panel  members  stated: 

We  believe  that  this  study  does  not  resolve 
the  overall  issue  of  whether  formaldehyde  is 
a  human  carcinogen  under  conditions  which 
existed  for  the  exposed  members  of  the 
cohort.  The  finding  of  a  significant  increase  in 
the  risk  for  lung  cancer  (for  exposed  hourly 


workers  who  were  first  exposed  more  than  20 
years  before  their  deaths)  makes  us 
particularly  hesitant  to  characterize  this  as  a 
study  with  little  evidence  to  exonerate 
formaldehyde  as  a  carcinogen. 

NIOSH  summarized  its  position  on  the 
Blair  et  al  study  and  on  the 
accompanying  industrial  hygiene  paper 
in  an  evaluation  dated  June  19, 1988  [Ex, 
144-A].  NIOSH  stated: 

The  methodologies  used  in  both  studies 
were  sound.  Sufficient  evidence  exists  in  the 
Blair  et  al.  epidemiologic  study  to  conclude 
that  there  ar«  significant  excesses  of  lung 
•cancer  in  formaldehyde-exposed  workers 
with  more  than  20  years  since  initial 
exposure  and  of  nasopharyngeal  cancers  in 
formaldehyde-exposed  workers.  The  absence 
of  an  exposure-response  trend  is  not 
sufficient  cause  to  discount  the  observed  lung 
cancer  excesses,  especially  given  the 
weaknesses  in  estimating  historical 
exposures  (p.  1). 

NIOSH  also  disagreed  with  Blair  et 
al's.  interpretation  of  the  data  based  on 
the  absence  of  a  consistent  exposure- 
response  trend.  According  to  NIOSH 
[Ex.  144-A.  pp.  10-11): 

Such  an  interpretation  is  inadvisable  based 
on  epidemiologic  studies  in  general,  and  this 
study  in  particular.  First,  the  position 
presented  by  Monson  would  disagree  with 
the  conclusion  *  *  *  Monson  states  that:  (1)  a 
dose-response  relationship  is  relatively 
strong  evidence  of  causality,  and  (2)  the  lack 
of  a  dose-response  relationship  is  fairly  weak 
evidence  against  causality  due  to  factors 
such  as  exposure  misclassification,  biases  in 
the  measure  of  exposure,  and  a  non-linear 
relationship  between  exposure  and  the 
condition. 

Dr.  Schneiderman  pointed  out  that 
Blair  et  al's.  analysis  implies  that 
cumulative  dose  is  related  to  duration  of 
exposure  and  length  of  follow-up.  Dr. 
Schneiderman  noted  that  this  is 
probably  an  inappropriate  measure  for 
evaluating  the  possible  dose-response 
phenomena  for  formaldehyde  [Ex.  96, 
pp.  13-14]. 

Dr.  Schneiderman  examined  the  effect 
of  classifying  employee  exposure  based 
on  an  employee's  highest  exposure  job 
and  retaining  the  employee  in  that  class 
for  duration  of  follow-up  [Ex.  96]. 
According  to  Dr.  Schneiderman: 

This  should  have  the  effect  of 
overestimating  exposure  and  underestimating 
dose-response  effects,  if  there  are  any.  If  the 
over-estimation  is  "dose  "  related,  then  this 
could  suppress  appearance  of  a  true  dose- 
response  effect. 

Thus,  Blair  et  al's.  study's 
methodological  problems  as  well  as  its 
assumptions  regarding  the  nature  of 
cancer's  progression  might  account  for 
the  failure  to  find  a  dose-response 
relationship,  i.e.,  an  increased  risk  of 
lung  cancer  with  increased 
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furmaldehyde  exposure,  better  than  the 
conclusion  that  there  is  "little  evidence" 
of  furmaldehyde  carcinogenicity.     1 
Indeed,  the  authors'  conclusions      I 
expressed  in  the  original  paper  appear 
ver>'  weak  given  the  excesses  of  cancer 
consistently  found  at  various  sites. 

Much  of  the  testimony  received  by 
OSHA  regarding  the  Blair  et  al.  study  is 
critical  of  the  exposure  assessmentj 

NIOSH  (Ex.  144-A)  criticized  the 
investigators'  approach  to  estimating 
exposure  because  they  did  not  provide 
supporting  data  or  explanations: 

Information  on  how  historical  exposure 
estimates  were  derived  and  how  hislorical 
plant  data,  historical  exposure  estimates,  and 
actual  exposure  estimates  were  integrated  is 
lacking  even  though  this  information  is  (he 
foundation  of  the  exposure  classirication 
strategy. 

Concerning  the  exposure  data,  D^. 
Raphael  Moure,  an  industrial  hygiehist 
with  the  UAW.  testified  that: 

The  UAW  believes  that  the  narrow  range 
of  exposure  in  the  plants  selected  for  the 
study  and  the  absence  of  reliable  quantitative 
industrial  hygiene  data  make  it  impossible  to 
have  confidence  in  the  exposure 
classification  effort.  The  heavy  reliance  on 
subjective  judgments,  which  was  forced  on 
the  investigators  by  the  nature  of  the  data 
available,  precluded  evaluations  of  precision 
necessary  to  support  conclusions  about  an 
exposure  gradient  and  a  cancer  effect. 
Methodological  errors  in  this  subjective 
process  further  eroded  the  reliability  of-the 
results  (Ex.  146-A.  p.  2]. 

Dr.  Moure  criticized  the  exposure 
estimates  as  resulting  in 
"misciassification  due  to  subjective 
assignment  of  numerical  exposure  i 
levels"  l>ecause  there  were  few      J 
exposure  monitoring  results  available 
from  company  records.  Moure  also 
noted  that  much  of  the  information 
consisted  of  detector  tul)e  data  and  area 
sampling  not  relatable  to  breathing  zone 
exposure. 

In  a  paper  by  Stewart  et  al.  providing 
details  of  the  study's  exposure 
assessment  (Exs.  138-T:  156-A5],  t^e 
authors  stated  that:  I 

Must  jobs  had  never  l>een  monitored  and 
few  sample  results  were  generally  available 
for  those  that  had.  Background  information 
on  the  sampling  and  analytical  protoco  was 
often  missing  or  incomplete. 

This  Statement  led  Moure  to  conclude 
(Ex.  146-A,  p.  5): 

Since  most  jobs  were  not  monitored,  it  is 
fair  to  say  that  the  majority  of  exposure 
estimates  came  from  guesses,  educated 
guesses  but  guesses  nevertheless. 

Employee  exposure  was  considered  to 
change  each  time  engineering  controls 
were  installed  or  changes  in  processes 
look  place  (Ex.  138-Tj.  Of  the  6,700  job 


titles,  there  were  3,000  modifications 
made  to  the  exposure  estimates  as  the 
result  of  engineering  controls  or  process 
modifications.  Each  exposure 
adjustment  was  either  33  or  115  percent 
depending  on  the  judgment  of  the 
industrial  hvgienist. 

NIOSH  (Ex.  144-AI  and  the  UAW  (Tr. 
May  8, 1986]  criticized  the  way  the 
investigators  adjusted  exposure 
estimates  to  take  into  account  changes 
in  engineering  controls  and  processes. 
NIOSH  stated  that  it  was  impossible  to 
substantiate  assumptions  regarding  the 
effects  of  process  and  plant  changes 
from  the  information  provided.  The 
UAW  characterized  the  approach  as 
"guessing  at  numerical  levels"  (Ex.  146- 
A]. 

OSHA  agrees  that  the  failure  to 
establish  criteria  to  evaluate  exposure 
data  is  a  serious  limitation  in  dose- 
response  analyses.  Errors  of  an 
unrepeatable  nature  could  have  entered 
into  the  exposure  assessment;  it  is 
impossible  to  judge  their  severity,  how 
frequently  they  might  have  occurred,  or 
the  extent  to  which  the  exposure 
profiles  of  individuals  could  have  been 
affected. 

OSHA's  Integrated  Management  Data 
System  (IMIS)  data  reveal  that  detector 
tubes  can  indicate  high  readings  when 
specific  measurement  for  formaldehyde 
shows  little  or  no  formaldehyde  present. 
Area  samples  also  can  show  results 
higher  than  personnel  samples  because 
workers  tend  to  stay  out  of  irritating 
"high  exposure"  areas  as  much  as 
possible.  To  the  extent  that  these  overall 
observations  are  also  true  for  the  Blair 
et  al.  data,  exposure  estimates 
determined  by  different  methods  of 
measurement  could  result  in  an 
unsystematic  bias  for  workers 
comprising  the  cohort  and  would  have  a 
potentially  obscuring  effect  on  any 
actual  dose-response  relationship. 

OSHA  notes  that  Blair  et  al.  have 
expressed  little  confidence  in  their 
exposure  estimates.  For  example,  the 
investigators  indicated  that  of  2,596 
exposures  ranked  as  being  over  2  ppm. 
they  were  not  confident  of  the 
assignment  in  88.3  percent  of  the  cases 
(Ex.  146-F].  For  33  percent  of  the  jobs, 
the  investigators  had  either  no 
confidence  or  unknown  confidence  in 
the  level  of  exposure  assigned  (Ex.  146- 
Aj.  Furthermore,  the  problem  appears  to 
be  plant-specific,  and  it  occurs  most 
frequently  in  long  term  workers  and  in 
those  most  heavily  exposed.  If 
employees  were  assigned  to  improper 
exposure  categories  as  a  result,  a 
tendency  to  obscure  any  exposure- 
response  relationship  would  inevitably 
occur. 


NIOSH  noted  that,  while  Stewart  et 
al.  had  trouble  estimating  the  higher 
exposures  experienced  by  long  term 
workers,  the  cohort's  overall 
formaldehyde  exposure  was  apparently 
quite  low.  Indeed.  48  percent  of  the 
cohort  was  classified  as  having 
exposures  at  or  below  0.1  ppm.  well 
below  either  the  old  standard  or  this 
revision.  Based  on  this  exposure  profile. 
NIOSH  felt  that  the  ability  of  the  study 
to  clearly  detect  the  effects  of 
formaldehyde  was  very  limited  (Ex. 
144). 

Hernberg  described,  in  general,  the 
results  of  including  trivially  exposed 
persons  in  a  cohort  mortality  study  and 
the  effects  of  exposure  misciassification 
(Ex.  105  A,  Att.  IV,  p.  123).  Hernberg 
stated: 

All  too  often  workers  with  too  short  an 
exposure  time  and  too  low  an  exposure 
intensity,  or  sometimes  even  nonexposed. 
misclassified  workers,  are  forced  into  the 
exposed  cohort  *  *  *  this  practice  usually 
yields  quite  the  opposite  of  what  the 
investigator  (probably]  intended.  In  other 
words,  the  study  becomes  diluted  *  *  *  The 
only  justification  for  such  a  procedure  is  the 
study  of  the  exposure-response  relationship, 
and  this,  of  course,  is  important  information 
provided  the  qualitative  aspects  of  causation 
are  already  known.  But  basing  a  qualitative 
negative  conclusion  only  on  the  outcome  of 
subjects  with  very  low  exposure  intensity 
and/or  short  exposure  time  is  unjustifiable. 

Thus,  exposure  classification  errors  and 
the  inclusion  of  many  persons  having 
minimal  exposure,  as  described  above, 
would  bias  the  Blair  et  al.  study  toward 
a  failure  to  find  a  dose-response  and 
toward  underestimation  of  risk. 

In  the  exposure  evaluation,  the 
investigators  attempted  to  standardize 
historical  exposures  by  collecting  1,667 
samples  from  261  job  titles  (Ex.  156-A5]. 
The  investigators  claimed  a  rate  of 
agreement  between  current  sampling 
and  historical  estimates  of  more  than  70 
percent  (Ex.  138-Tj.  The  UAW  (Ex.  146- 
A,  p.  10.]  and  NIOSH  (Ex.  144] 
questioned  this  assertion  since  only  10 
percent  of  the  241  jobs  for  which  actual 
exposure  measurements  were  taken 
agreed  with  historical  estimates.  NIOSH 
elaborated  on  how  this  finding  would 
affect  the  overall  analysis: 

For  35  percent  of  the  subset  of  261  jobs 
measured,  historical  exposure  estimates  were 
changed,  undoubtedly  improving  the 
estimates  but  also  suggesting  that  there  is 
substantial  likelihood  for  misciassification  of 
exposure  for  the  over  6.400  job  titles  where 
no  comparison  of  original  estimates  to 
current  sampling  results  were  made. 

NIOSH  concluded  that  the 
formaldehyde  exposure  of  the  workers 
covered  by  the  NCI  study  was  low  and 
poorly  documented  and  that  the 


researchers  used  an  exposure 
classification  scheme  likely  to  assign 
jobs  incorrectly.  Therefore.  NIOSH 
stated  that  it  was  inappropriate  for  Blair 
et  al.  to  discount  significant  cancer 
excesses  on  the  basis  that  NCI  had  not 
detected  a  consistent  dose-response 
relationship  (Ex.  144].  OSHA  agrees 
with  NIOSH  since  the  lack  of  correlation 
between  actual  and  historical 
measurements  and  use  of  poor  quality 
monitoring  data  (Tr.  March  7. 1986,  pp. 
18-21]  virtually  ensures  that  some 
worker  exposure  was  randomly 
misclassified. 

Random  errors  in  exposure 
classification,  like  the  systematic  errors 
described  earlier,  do  not  create 
nonexistent  relationships;  they  obscure 
existing  exposure  response 
relationships.  Poor  analytical  precision, 
especially  of  the  determinant  variable 
(in  this  case,  exposure),  will  decrease 
existing  group  differences  and  level  off 
the  regression  slope  in  exposure 
response  studies  (Ex.  105-A.  Att.  IV]. 

Other  Analyses  of  the  NCI  Data: 
Several  additional  analyses,  described 
below,  have  assisted  OSHA  in  coming 
to  its  conclusions  regarding  the  findings 
of  the  Blair  et  al.  study  (Ex.  156-A4]. 

At  the  UAW's  request.  Blair 
calculated  lung  cancer  rates  for  white 
male  workers  based  on  average 
formaldehyde  exposure  and  national 
lung  cancer  rates  (Ex.  146-H].  Five 
categories  (<0.05  ppm.  0.05  to  <0.25 
ppm,  0.25  to  <0.5  ppm,  0.5  to  <1.50 
ppm.  and  1.50  ppm  or  more)  for  three 
latencies  (<10  yr.  10-19  yrs,  and  19  yrs 
or  more)  were  included.  The  data 
suggest  a  potential  trend  for  lung  cancer. 
For  those  who  received  average 
exposures  below  0.25  ppm,  the  SMR  is 
98  (0=68,  E=69.5)  as  compared  to  an 
SMR  of  133  (0=108.  E=81.5)  for  those 
who  had  exposures  to  formaldehyde 
greater  than  0.25  ppm.  The  trend  in  lung 
cancer  is  similar  if  the  data  are 
dicotomized  for  those  workers  who 
experienced  TWA  exposures  below  0.5 
ppm  versus  those  exposed  at 
concentrations  greater  than  0.5  ppm. 

Sterling  and  Weinkam  (Ex.  200-1] 
were  concerned  that  Blair's  emphasis  on 
the  failure  to  find  dose  response 
relationships  and  the  potential  for  the 
"healthy  worker  effect"  would  mask 
cancer  risks  from  exposure  to 
formaldehyde.  To  address  these 
concerns,  they  performed  a  regression 
analysis  on  data  from  the  original  study. 

Sterling  and  Weinkam  [Ex.  200-1] 
established  four  criteria  for  determining 
whether  or  not  a  job  in  the  Blair  et  al. 
study  should  be  considered  a  salaried  or 
a  wage  position.  For  each  worker,  job 
position  in  the  5  years  immediately 
before  the  close  of  the  study  period  was 


not  included  because  recent  exposure 
was  deemed  irrelevant  to  expression  of 
cancer.  The  authors  were  concerned 
that  workers  who  had  spent  significant 
time  in  potentially  more  exposed  hourly 
positions  not  be  classified  as  salaried. 
Thus,  a  salaried  worker  had  to  be 
employed  in  "salaried"  jobs  for  at  least 
80  percent  of  their  relevant  employment. 
These  alterations  changed 
classiHcations  used  by  Blair  et  al, 
primarily  causing  a  net  shift  of  1.153  out 
of  3,388  salaried  workers  in  a  total 
population  of  19,925  white  men. 

Sterling  and  Weinkam  (Ex.  20O-1] 
used  a  regression  analysis,  fitting  a  log- 
linear  model  to  the  number  of  deaths 
from  all  causes,  all  cancers,  and  lung 
cancer.  Variables  examined  included 
length  of  employment,  average  exposure 
(defined  as  the  integrated  exposure  over 
the  observation  period  divided  by  length 
of  employment)  job  type  and  age. 
Because  of  the  small  number  of  lung 
cancer  deaths,  238  in  white  males,  the 
authors  limited  comparisons  to  two 
categories  for  each  variable  even  though 
this  approach  limited  information 
generated  on  exposure-response. 

As  expected,  age  (below  00  years  and 
up)  was  a  significant  variable  in 
predicting  deaths  from  all  causes,  all 
cancer,  and  lung  cancer.  The  likelihood 
of  dying  from  any  cause  or  from  any 
cancer  was  also  dependent  on  whether 
a  worker  was  listed  on  the  wage  or 
salary  role.  Average  exposure  (less  than 
0.5  or  0.5  ppm  and  up)  showed  no 
correlation  with  deaths  from  all  causes. 
Average  exposure,  however,  was  a 
significant  predictor  of  risk  of  dying 
from  any  form  of  cancer  and  of  lung 
cancer  for  both  white  men  and  for  black 
and  white  men  combined.  There  were 
too  few  black  men  in  the  study  to 
conduct  a  separate  analysis  for  them. 

When  the  relative  risk  of  death  from 
lung  cancer  was  assumed  to  be  1.0  for 
salaried  white  and  black  men  less  than 
60  years  old.  the  relative  risk  of  lung 
cancer  for  hourly  white  and  black  men 
younger  than  60  years  was  6.48.  The 
relative  risk  of  lung  cancer  for  black  and 
white  men  over  60  was  43  for  salaried 
workers  and  62  for  hourly  workers. 
Results  for  white  men  were  nearly 
identical  to  those  with  race  combined. 

The  authors  concluded  that  the  Blair 
et  al.  cohort  had  a  significantly 
increased  risk  of  lung  cancer  associated 
with  increased  average  exposure  to 
formaldehyde.  They  also  noted  that  a 
consistent  difference  in  relative  risk  for 
lung  cancer,  all  cancers,  and  all  causes 
of  death  existed  between  hourly  and 
salaried  personnel. 

Sterling  and  Weinkam  also 
demonstrated  a  significant  elevated  RR 
(1.39)  for  lung  cancer  among  workers 


(races  combined)  who  experienced 
average  exposures  equal  to  or  greater 
than  0.5  ppm  as  compared  to  those 
exposed  to  less  than  0.5  ppm.  Sterling 
and  Weinkam  [Ex.  200-1]  analyzed  the 
data  for  hourly  employees  only  and  also 
found  a  significantly  elevated  relative 
risk  of  death  from  lung  cancer  for  those 
categorized  as  having  average 
formaldehyde  exposures  equal  to  or 
greater  than  0.5  ppm  as  compared  to 
those  having  exposures  less  than  0.5 
ppm.  The  authors  stated  that  Blair  et  al. 
also  found  a  significant  increase  in  lung 
cancer  related  to  average  exposures  [Ex. 
99.  Table  7]. 

Sterling  and  Weinkam  (Ex.  200-1] 
examined  the  interaction  between  job 
type  and  age  with  respect  to  lung  cancer 
risk.  The  risk  for  hourly  employees 
relative  to  salaried  employees  was 
6.48:1  for  persons  under  60,  but  it  was 
only  1.44:1  for  those  who  were  older. 
This  finding  suggested  that  lung  cancers 
were  appearing  at  an  earlier  age  in  wage 
workers  than  in  salaried  employees.  The 
authors  observed  that  this  difference  "is 
consistent  with  the  hypothesis  that  the 
increase  in  relative  risk  for  lung  cancer 
is  of  occupational  origin." 

To  permit  comparison  of  Blair's 
calculations  with  those  of  Sterling  and 
Weinkam.  OSHA  combined  the  data  in 
Ex.  146-N  to  evaluate  the  lung  cancer 
risk  for  white  male  workers  exposed  at 
or  above  0.5  ppm  and  for  those  workers 
exposed  below  0.5  ppm.  SMRs  were  125 
(0/E= 100/80.1)  and  97.4  (O/E=150/ 
154),  respectively.  For  exposures  less 
than  0.25  ppm  versus  exposures  greater 
than  or  equal  to  0.25  ppm.  SMRs  were 
81.9  versus  126,  also  indicating  a  dose 
gradient  by  level  of  formaldehyde 
exposure. 

The  FI  commented  that  "Dr.  Sterling's 
finding  of  lung  cancer  excess  in  the  NCI 
study  is  entitled  to  no  credibility" 
because  of  the  failure  to  correct  for 
cigarette  smoking;  incorrect  and 
simplistic  calculation  of  person-years  of 
exposure;  and  the  use  of  only  two  age 
groups  to  examine  age  effects;  insistence 
on  a  "healthy  worker"  effect;  and 
simplistic,  incomplete,  and  selective 
classification  of  salaried  and  hourly 
workers  [Ex.  201-8,  pp.  5-23]. 

While  there  are  limitations  inherent  in 
the  data  as  pointed  out  by  Sterling  and 
Weinkam,  OSHA  is  of  the  opinion  that 
the  authors  made  reasonable 
assumptions.  It  is  true  that  adjustments 
were  not  made  for  cigarette  smoking, 
but  the  same  problems  were  true  of  the 
Blair  et  al.  study  whose  conclusions  the 
FI  accepts.  Whenever  information  on 
smoking  history  is  unavailable,  use  of  a 
comparison  group  of  other  workers  from 
the  same  factories,  as  was  done  by 
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Sterling  and  Weinkam.  is  about  the  best 
analysis  that  can  be  performed  to  take 
smoking  into  account.  While  Sterling's 
analysis  could  have  been  strengthened 
by  looking  at  several  comparison  groups 
and  reducing  the  data  to  only  two 
groups  if  it  became  necessary,  the  use  of 
only  two  groups  is  not  a  reason  to  reiect 
the  study.  Given  the  abihty  of  industrial 
hygienists  to  distinguish  exposures  over 
the  very  limited  range  represented  by 
Blair  et  al's  study,  the  use  of  two 
comparison  groups  is  warranted.  In 
contrast  to  the  FI  position.  OSHA 
believes  that  both  the  Blair  et  al. 
analysis  and  the  Sterling  and  Weinkam 
analysis  are  reasonable,  and  both 
analyses  have  been  useful  to  OSHA's 
interpretation  of  the  data. 

Dupont  [Ex.  201-13,  p.  4]  criticized 
Sterling  and  Weinkam  for  failing  to 
adjust  for  changes  in  lung  cancer  rates 
that  have  occurred  in  the  general 
population.  Dupont  stated: 

Sterling  and  Weinkam  do  not  adjust  for 
calendar  year  in  their  reanalysis.  This  is 
perhaps  the  most  •erious  deficiency  in  their 
reanalysis,  especially  in  the  case  of  lung 
cancer,  where  mortality  has  changed       i 
considerably  over  time.  The  lack  of  any 
adjustment  for  calendar  year  in  a  study  ill 
which  risk  of  dying  spans  over  40  years 
would  seriously  impair  the  credibility  of  their 
reanalysis. 

This  criticism  was  echoed  by  the  FI 
which  commented: 

Sterling's  reanalysis  ignores  the  increased 
rate  of  lung  cancer  in  the  genera!  population 
since  Worid  War  II  principally  as  the  result 
of  smoking.  Sterling's  failure  to  make  this 
correction  for  time  trends  in  respiratory 
cancer  casts  doubt  on  the  validity  of  his 
observations  of  increased  risk,  given  that 
lung  cancer  has  doubled  in  the  U.S.  over  the 
past  40  years.  NCI  took  into  account  changes 
in  lung  cancer  over  time,  as  must  be  done  in 
any  well-conducted  lung  cancer  study 
analysis  [Ex.  201.8.  pp.  5-6]. 

Clearly,  cohort  mortality  studies  must 
take  factors  such  as  age  and  year  of 
death  into  account  since  these  factors 
determine  expected  mortality  rates. 
However,  it  is  naive  to  presume  that  all 
analyses  must  apply  this  information  in 
the  same  manner  as  the  cohort  analysis. 

Even  with  regression  analysis,  in 
some  circumstances  the  lack  of 
adjustment  for  time  period  in  which 
death  occurred  could  confound  analysis. 
Errors  would  be  introduced  if  the 
distribution  of  year-of-death  differed 
substantially  between  the  exposed  and 
the  unexposed  persons.  Sterling 
indicated,  however,  (Ex.  205-2],  that  88 
percent  of  the  deaths  in  the  group  with 
average  exposures  below  0.5  ppm  were 
between  1965  and  1979,  and  about  90 
percent  of  the  deaths  in  those  exposed 
over  0.5  ppm  also  occurred  between 


1965  and  1979.  Forty-two  and  45  percent, 
respectively,  died  between  1975  and 
1979. 

Dr.  Robert  Sielken  obtained  the  raw 
data  used  in  the  Blair  et  al.  study  from 
the  NCL  From  this  information  he 
calculated  average  lifetime  exposure,  in 
ppm.  for  each  white  male  worker 
(n  =  19.927)  [Exs.  104-F:  104  Fl;  134].  The 
exposure  estimate  took  into  account  all 
years  of  each  person's  life,  not  just 
working  years,  because  Dr.  Sielken 
believed  that,  otherwise,  the  data  would 
give  undue  weight  to  brief  but  high 
exposures. 

Sielken  compared  the  formaldehyde 
exposure  data  with  the  likelihood  of 
dying  from  cancer  of  the  respiratory 
system  and  lung  cancer  [Ex.  134).  Data 
on  lifetime  average  exposure  for  each 
individual  were  aggregated  into  the 
following  groups:  0  to  0.0001  ppm.  0.0001 
to  0.01  ppm.  0.01  to  0.05  ppm.  and  0.05 
ppm  increments  thereafter.  The  percent 
of  workers  dying  from  lung  or 
respiratory  cancer  for  each  exposure 
group  was  then  calculated.  Each 
calculation  was  repeated  assuming 
latency  periods  of  1.  2.  5. 10. 15,  and  20 
years.  i.e.  with  the  relevant  last  years  of 
exposure  not  included  in  the  calculation 
of  exposure.  Because  each  latency 
period  calculation  handled  a  worker's 
lifetime  exposure  differently,  the  number 
of  workers  assigned  to  each  exposure 
group  differed  for  each  calculation.  For 
example.  1.590  men  were  assigned  to  the 
lowest  exposure  category  for  zero  years 
of  latency,  but  this  figure  jumped  to 
7,251  for  20  years  of  latency, 

Sielken  applied  Armitage's  test  for 
linear  trend  to  the  resultant  data  sets 
and  reported  that  there  was  no 
statistically  significant  trend  in  any 
case.  Least  squares  estimates  showed  a 
decreasing  trend,  which  was 
statistically  significant  for  latency 
periods  of  15  and  20  years  for  both 
respiratory  system  and  lung  cancer  as 
causes  of  death. 

Sielken  used  two  approaches  to 
evaluate  the  data.  In  one  case, 
computations  were  based  on  all 
workers.  In  the  other,  computations 
were  based  on  those  who  had  died. 
Sielken  did  not  take  into  account  either 
year  of  death  or  age  at  death,  two 
omissions  that  were  criticized  by  FI 
reviewers  as  "serious  flaws"  in  a  similar 
analysis  by  Sterling  and  Weinkam, 

OSHA  further  explored  Sielken's  data 
on  white  men  who  had  died,  since  this 
information  corresponded  most  closely 
with  reanalyses  by  Sterling  and 
Weinkam  and  by  Mr.  Robert  Park,  a 
UAW  epidemiologist.  Because  few 
persons  were  exposed  above  an  average 
daily  dose  of  0.2  ppm,  OSHA  aggregated 
the  exposed  workers,  as  classified  by 


Sielken.  into  three  groups:  those 
exposed  over  0.01  ppm.  those  exposed 
over  0.05  ppm.  and  those  exposed  over 
0.1  ppm.  Two  control  groups  were  also 
examined:  those  exposed  below  0.0001 
ppm  and  those  exposed  below  0.01  ppm. 
The  results  of  this  analysis  for  three 
latency  periods  are  shown  in  the  table 
below. 

Table  1.— Freouencv  of  Lung  and 
Respiratory  System  mortauty 
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This  analysis  showed  that  about  5 
percent  of  the  "unexposed"  population 
died  of  lung  cancer,  a  little  below  the  6 
to  7  percent  expected  for  white  males. 
Since  the  cohort  is  still  young  (many 
have  not  yet  died]  and  lower  mortality 
in  workers  than  in  the  general 
population  is  expected,  these  results  are 
reasonable.  However,  any  exposure  to 
formaldehyde  was  associated  with  an 
increased  percentage  of  deaths  from 
lung  cancer.  For  all  exposures  above 
0.01  ppm.  there  was  an  increased 
probability  that  death  was  from  lung 
cancer. 

The  data  show  that  the  probability  of 
dying  from  lung  cancer  is  about  60 
percent  greater  if  average  lifetime 
exposure  exceeded  0.1  ppm 
formaldehyde.  As  exposure  increased, 
the  latency  period  seems  to  become  less 
relevant  to  the  increase  in  lung  cancer 
risk  in  this  analysis. 

Robert  Park  of  the  UAW  reanalyzed 
part  of  the  Blair  et  al.  data  [Ex.  146-0]. 
Analysis  was  limited  to  white  men  who 
died  between  study  plant  entry  date  and 
January  1. 1980.  Analysis  was  further 
limited  to  hourly  workers  and  those  with 
unknown  hourly/ salaried  status  (about 
6%).  Plants  2  and  10.  studied  previously 
by  Marsh  [Ex.  42-79)  and  by  Wong  of 
Tabershaw  Associates,  Inc.  [Exs.  42- 
118;  42-129],  were  excluded.  There  were 
2,598  deaths  with  196  from  lung  cancer. 

For  each  worker.  Park  developed  a 
work  history  including  estimated  TWA 
exposures  for  each  job  held  for  2  weeks 
or  more,  start  and  termination  dates, 
proportion  of  jobs  held  where  exposures 
were  uncertain,  and  whether  there  was 
particulate  exposure  or  any  job  with 
exposure  over  2  ppm.  Formaldehyde 
exposure  was  calculated  using  a  latency 
weighting  function  which  assigned 
relatively  less  weight  to  cumulative 
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exposures  that  occurred  nearer  to  death. 
The  weighted  TWAs  were  then  summed 
to  estimate  each  worker's  exposure. 

Park  used  a  logistic  regression  model 
to  calculate  the  odds  that  deaths  due  to 
any  particular  cause  were  correlated 
with  formaldehyde  exposure  or  with 
other  risk  factors  or  confounders.  The 
simplest  model  that  provided  the  best  Ht 
to  the  data  was  a  cumulative  exposure 
predictor  using  a  quadratic  function.  The 
expected  odds  were  calculated  from 
age-  and  year-specific  proportional 
mortality  rates. 

Park  found  increasing  odds  of  death 
due  to  lung  cancer  with  cumulative 
exposures  up  to  80  ppm-months.  Eighty 
ppm-months  covered  92.7  percent  of  the 
exposures  and  165  of  the  lung  cancer 
deaths.  Above  80  ppm-months,  the  odds 
leveled  off  and  then  declined. 

There  was  a  statistically  significant 
negative  trend  with  cumulative  exposure 
and  the  odds  of  dying  from  non- 
malignant  respiratory  disease.  Several 
other  smoking  related  outcomes 
(arteriosclerotic  heart  disease  and 
bladder  cancer]  also  had  reduced  odds 
ratios  in  the  highest  cumulative 
exposure  stratum.  These  latter  findings 
suggested  to  park  that  cigarette  smoking 
might  be  less  in  the  high  formaldehyde 
exposure  group.  Lower  cigarette 
smoking  in  the  high  exposure  group 
would  selectively  lower  the  lung  cancer 
rate  and  flatten  the  lung  cancer 
cumulative  dose  response  curve. 

Park  examined  data  from  plant  2 
where  high  exposures  occurred.  Of  86 
deaths,  only  one  was  from  nonmalignant 
respiratory  disease,  with  5  to  6 
expected.  According  to  Park  this 
observation  added  some  biological 
support  to  Dr.  Schneiderman's  testimony 
that  workers  exposed  to  formaldehyde 
for  longer  periods  of  time  may  smoke 
less  because  of  the  irritating  properties 
of  formaldehyde  on  the  respiratory 
system. 

OSHA 's  Evaluation  of  Lung  Cancer  in 
the  NCI  Study:  In  the  evaluation  of  lung 
cancer,  a  long  period  of  observation  may 
be  necessary  in  order  to  allow  enough 
time  for  cancers  to  become  clinically 
recognizable.  The  Blair  et  al.  study 
demonstrated  a  significant  increase  in 
lung  cancer  among  all  wage  workers 
exposed  to  formaldehyde  who  had  20  or 
more  years  of  latency  as  shown  in  Table 
7  of  the  report  (see  Ex.  156-A4]. 

The  data  in  the  Blair  report 
Supplemental  Table  7  (see  Ex.  99)  also 
show  a  significant  increase  in  lung 
cancer  for  all  white  men  exposed  to 
formaldehyde  at  levels  above  0.5  ppm 
(0  =  66,  E=51.5,  SMR=128.  P<0.05). 
These  data  are  consistent  with  those 
fiom  Acheson  et  al.  [Ex.  42-1),  which  is 
described  below. 


Sterling  and  Weinkam  [Ex.  20O-1] 
analyzed  the  NCI  data  using  a  slightly 
different  categorization  scheme  and 
reported  a  significantly  elevated  relative 
risk  of  lung  cancer  for  workers  exposed 
to  formaldehyde  at  levels  of  0.5  ppm  or 
greater  as  compared  to  those  exposed  at 
less  than  0.5  ppm.  Using  another 
surrogate  of  exposure,  hourly  versus 
salaried  workers.  Sterling  and  Weinkam 
also  demonstrated  a  significantly 
increased  relative  risk  of  death  fit)m 
lung  cancer.  OSHA's  analysis  of  the  NCI 
data  as  presented  by  Sielken  also 
suggests  that  there  may  be  a  trend  of  an 
increased  risk  of  lung  cancer  with  an 
increase  in  the  average  level  of 
formaldehyde  exposure. 

Based  on  their  analysis  of  lung  cancer 
mortality  as  a  function  of  cumulative 
dose,  Blair  et  al.  concluded  that  there 
was  "little  evidence  that  mortality  from 
cancer  is  associated  with  formaldehyde 
exposure  at  levels  experienced  by 
workers  in  this  study"  [Ex.  156-A4,  p. 
1071).  There  are  several  reasons, 
however,  that  may  account  for  why  Blair 
and  his  colleagues  failed  to  find  a  dose- 
response  relationship.  First  exposure 
misclassifications  will  bias  the  results 
against  finding  a  statistically  significant 
dose-response  relationship  regardless  of 
whether  high  exposures  are  classified 
too  low  or  low  exposures  are  classified 
too  high. 

Second,  there  is  some  indication  that 
persons  who  were  exposed  at  the 
highest  cumulative  doses  of 
formaldehyde  may  have  been  less  likely 
to  smoke  cigarettes  [Ex.  96],  Analysis  of 
the  NCI  data  (Supplemental  Table  4)  by 
Park  suggests  a  trend  consistent  with  a 
lower  frequency  of  cigarette  smoking  in 
the  upper  end  of  the  formaldehyde 
cumulative  dose  response  curve;  there 
was  a  significant  deficit  in  mortality 
from  non  malignant  respiratory  disease. 
Supplemental  Table  4  also  showed 
reduced  mortality  in  the  highest 
formaldehyde  cimiulative  exposure 
group  from  smoking  related  deaths  such 
as  bladder  cancer,  arteriosclerotic  heart 
disease  and  emphysema.  Thus,  the  lack 
of  a  dose  response  between  cumulative 
formaldehyde  exposure  and  lung  cancer 
may  be  a  reflection  of  a  lower  frequency 
of  cigarette  smoking  among  those  with 
higher  cumulative  dose  of  formaldehyde. 
This  suggestion  is  further  supported  by 
the  data  in  Blair  et  al's.  Supplemental 
Table  4,  which  shows  a  decrement  in 
risk  of  lung  cancer  as  the  duration  of 
employment  increases.  Thus,  the  data 
suggest  selection  bias  against  finding  a 
dose-response  relationship  by  duration 
of  exposure  and  also  by  cumulative 
dose.  Because  of  these  observations,  the 
Agency  is  of  the  opinion  that  cimiulative 
dose  is  not  the  preferred  measure  of 


dose  to  evaluate  lung  cancer  in  the  NCI 
study. 

Based  on  the  above  discussion.  OSHA 
is  of  the  opinion  that  formaldehyde 
played  a  role  in  the  excess  risk  of  lung 
cancer  observed  in  the  workers  studied 
by  Blair  et  al.  [Ex.  156-A4). 

The  British  Study  of  Lung  Cancer 
Acheson  et  al.  [Exs.  42-1:  66-4;  73-2:  73- 
3]  conducted  a  cohort  mortality  study  of 
7.680  men  first  employed  before  January 
1, 1965  in  six  British  chemical  or  plastics 
factories  where  formaldehyde  had  been 
manufactured  or  used.  The  cohort  was 
assembled  using  company  personnel 
files.  Workers  first  employed  after 
January  1. 1965,  woricers  for  whom 
essential  information  was  missing 
(3.9%),  and  women  were  excluded  fixjm 
the  study.  The  expected  numbers  of 
cause-specific  deaths  were  calculated 
by  person-years  using  national  (England 
and  Wales)  rates  adjusted  for  age,  sex, 
and  calendar  period.  SMRs  were  also 
calculated  using  local  rates  for  1968-78 
for  lung  cancer  and  1969-73  for  deaths 
from  chronic  bronchitis.  By  the  end  of 
the  follow-up  period,  December  31, 1981, 
21  percent  of  the  cohort  had  died.  Only  2 
percent  of  the  study  population  was  lost 
to  follow-up. 

Exposure  measurements  before  1970 
were  not  available,  so  the  investigators 
subjectively  categorized  each  worker's 
exposure  from  job  descriptions  into  one 
of  four  categories:  high  (>2.0  ppm), 
moderate  (0.6-2.0  ppm).  low  (0.1-0.5 
ppm),  and  background  (<0.1  ppm).  The 
year  of  first  formaldehyde  manufacture 
or  use  varied  by  factory;  Plant  1 — 1955. 
Plant  2—1920,  Plant  3—1950,  Plant  4— 
1937,  Plant  5—1937.  Plant  6—1948.  At  all 
six  factories,  some  formaldehyde  was 
likely  to  have  been  inhaled  as  particles, 
either  from  paraformaldehyde  or 
formaldehyde-based  products.  For  all 
cohorts  combined,  35  percent  had  been 
exposed  to  high  (>2.0  ppm) 
concentrations  and  25  percent  to 
background  levels,  but  plant  4  (British 
Industrial  Plastic  or  BIP)  contributed 
almost  all  (91%)  the  workers  who  were 
heavily  exposed. 

Compared  with  national  rates,  a 
significant  excess  of  lung  cancer 
(SMR  =  124, 95%  CI =104-148)  existed 
among  workers  employed  at  the  BIP 
factory  where  workers  experienced  the 
relatively  highest  formaldehyde 
exposure  level.  Significant  excesses  of 
lung  cancer  were  not  observed  at  the 
other  five  plants,  nor  were  they 
observed  at  BIP  when  local  cancer  rates 
were  used  to  calculate  expected 
mortahty.  There  was  also  a  borderline 
significant  linear  trend  in  increased 
mortality  from  lung  cancer  associated 
with  formaldehyde  exposure  level.  No 
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relation  was  found  between  mortality 
from  lung  cancer  and  length  of  service 
for  BiP  workers  categorized  as  exposed 
to  high  levels  of  formaldehyde.        i 

Mortality  from  lung  cancer  was 
evaluated  to  determine  if  it  was  related 
to  time  elapsed  since  first  exposure  to 
high  levels  of  formaldehyde  at  BIP.  Men 
who  entered  the  BIP  factory  between 
1936  and  1946  (when  formaldehyde 
exposure  levels  were  the  highest)  had 
the  highest  mortality  from  lung  cancer 
this  was  statistically  significant  when 
national  rates  were  used  as  the 
comparison  groups  and  of  borderline 
significance  when  local  rates  were  used. 
In  addition,  a  significant  excess  of 
mortality  from  chronic  bronchitis  among 
BIP  workers  was  observed  over  the 
follow-up  period  1937-1981  [79  deaths 
observed,  57  expected  SMR=138.  95% 
CI =109-172).  The  authors  discounted 
the  significance  of  this  Hnding  because 
the  SMR  for  chronic  bronchitis  was  188 
for  the  years  1969-73  in  the  county 
where  the  BIP  factory  is  located. 

Acheson  et  al.  [Exs.  66-4;  73-2:  73-3| 
further  analyzed  lung  cancer  mortality 
for  BIP  workers  by  examining 
cumulative  exposure  and  duration  of 
exposure  to  formaldehyde.  There  was 
no  relationship  observed  between 
cumulative  dose  of  formaldehyde  and 
incidence  of  lung  cancer  among  the 
workers.  Acheson  et  al.  discussed  the 
appropriateness  of  using  either  national 
or  local  rates  for  calculating  the  SMRs 
for  lung  cancer.  They  were  of  the   | 
opinion  that  it  would  be  preferable  to 
use  national  rates  if  occupational  factors 
were  responsible  for  the  elevated  lung 
cancer  rates  in  the  area  where  the  BIP 
plant  was  located,  whereas  it  would  be 
preferable  to  use  the  local  rates  if 
smoking  habits  or  air  pollution  were 
responsible  for  the  elevated  rates.  The 
authors  concluded  that  the  results  of  this 
additional  analysis  contradict,  but  did 
not  rule  out  the  view  that  formaldehyde 
is  a  lung  carcinogen  in  humans. 

According  to  Dr.  Schneiderman.  the 
Acheson  et  al.  report  showed  an  excess 
of  lung  cancer,  with  a  significantly 
positive  dose-response  relationship  in 
one  of  six  factories.  Acheson  did  not 
believe  his  findings  to  be  important  in 
view  of  local  lung  cancer  rates  and  the 
fact  that  the  dose  response  for  lung 
cancer  and  formaldehyde  exposure  level 
was  seen  in  only  one  factory.  Dr. 
Schneiderman  disagreed,  stating  that  the 
BIP  factory  was  the  oldest  of  the  group 
Acheson  examined,  it  had  the  largest 
work  force,  and  higher  exposure  levels 
than  the  other  factories  examined.  Dr. 
Schneiderman  noted  that  local  rates 
cannot  explain  an  apparent  dose- 
response  relationship  and  might  instead 


obscure  significant  findings  [Tr.  May  7. 
1986,  pp.  46-47). 

In  response  to  a  question  from  the 
OSHA  panel  regarding  the  use  of  locaj 
rates  instead  of  national  rates.  Dr. 
Schneiderman  replied  that  he  is  uneasy, 
in  general,  about  using  local  rates  when 
looking  at  an  industrial  population 
unless  he  knows  that  it  is  the  only 
industrial  population  in  the  community. 
Otherwise,  if  exposures  occurring  in 
some  of  the  other  industries  also  lead' to 
increased  cancer  rates,  rates  in  a 
specific  industry  are  being  compared  to 
elevated  rates  in  the  community.  Thus. 
Acheson  et  al's.  finding  that  the  lung 
cancer  rates  for  workers  at  the  BIP  plant 
were  not  excessive,  in  such 
circumstances,  is  simply  a  finding  that 
employees  in  one  industry  are  no  worse 
off  than  the  other  people  who  work  at 
other  industries  in  the  community  [Tr. 
May  7. 1988,  p.  147]. 

Dr.  Sidney  Shindell  also  expressed 
concern  that  the  use  of  local  comparison 
groups  with  higher  than  usual  lung 
cancer  rates  may  have  obscured  an   ■ 
independent  effect  of  formaldehyde  [Ex. 
44-24). 

OSHA 's  Evaluation  of  the  British 
Study:  The  study  by  Acheson  et  al. 
provides  one  of  the  relatively  more 
detailed  studies  of  industrial  workers 
exposed  to  formaldehyde.  The  major 
finding  was  the  observation  of  a 
significant  excess  of  mortality  from  lung 
cancer  among  workers  exposed  to 
formaldehyde  at  BIP — the  plant  where 
the  greatest  percentage  (73%)  of  workers 
were  exposed  to  formaldehyde  at  levels 
estimated  to  be  over  2  ppm. 

The  observation  of  a  significantly 
increased  risk  of  death  from  chronic 
bronchitis  compared  with  national  rates 
(79  deaths.  57  expected.  SMR =138) 
among  the  same  workers  that 
experienced  lung  cancer  is  noteworthy 
in  view  of  reports  of  asthma  and 
pneumonitis  associated  with 
occupational  exposure  to  high  levels  of 
formaldehyde  (see  50  FR  50441-50442. 
which  is  hereby  incorporated  by 
reference).  The  local  area  SMR  for 
bronchitis  during  1969-73  was  188. 

Acheson  et  al.  demonstrated  a 
borderline  significant  dose-response 
relationship  among  BIP  workers 
between  average  exposure  to 
formaldehyde  and  risk  of  dying  from 
lung  cancer.  The  authors  tended  to 
discount  the  relationship  because  of  a 
lack  of  a  relationship  between 
cumulative  dose  of  formaldehyde  and 
lung  cancer  mortality.  They  stated  that 
the  trend,  which  followed  the  exposure 
level  (measured  in  ppm).  disappeared 
when  duration  of  employment  was 
considered  because  many  "high" 


exposure  men  worked  for  only  short 
periods  of  time  at  those  levels. 
Presumably  they  did  not  accumulate  a 
large  total  dose.  However,  the 
dependence  on  concentration  and  not  on 
cumulative  exposure  is  consistent  with 
studies  of  cellular  turnover  rates  in  the 
rat  nasal  mucosa  (Ex.  73-79). 
Furthermore,  Acheson  et  al. 
demonstrated  that  workers  who  entered 
the  BIP  factory  prior  to  1945.  when 
exposure  levels  were  highest, 
demonstrated  a  significant  excess  of 
death  from  lung  cancer.  The  results,  are 
consistent  with  those  found  in  the  Blair 
et  al.  data. 

Acheson  et  al.  also  discounted  their 
observations  of  a  significant  excess  of 
lung  cancer  among  BIP  workers  exposed 
to  formaldehyde  because  analyses 
based  upon  a  crude  adjustment  with 
local  lung  cancer  rates  for  the  period 
1968-78  raised  the  expected  number  of 
lung  cancer  deaths  from  103  to  124  as 
compared  to  128  deaths  observed  from 
lung  cancer  over  the  period  1941-1981. 

The  reanalysis  based  on  local  rates 
may  not  be  appropriate,  for  the 
following  reasons.  First,  because  of  the 
risk  of  lung  cancer  from  smoking  there 
has  been  a  secular  increase  in  lung 
cancer.  Using  rates  for  1968-78  to 
estimate  expected  deaths  in  the  cohort 
followed  over  the  period  1941-81. 
therefore,  would  overestimate  the 
number  of  expected  deaths  and  bias  the 
results  toward  an  underestimation  of 
risk.  Second,  the  application  of  a  crude 
SMR  for  the  1968-78  period  to  the 
expected  number  of  lung  cancer  deaths 
does  not  consider  age  distribution 
differences  between  the  cohort  and  the 
local  population.  This  results  in  a  bias 
toward  underestimation  of  risk  if.  as  is 
usually  the  case,  the  occupational  cohort 
has  an  age  distribution  younger  than  the 
general  population.  Third,  in  the 
absence  of  information  related  to  other 
risk  factors  in  the  local  area,  e.g.  air 
pollution,  smoking  habits,  and  toxic 
chemicals  used  in  other  local  industries, 
it  is  not  possible  to  determine  if  the  use 
of  local  rates  is  appropriate. 

Other  Studies  of  Lung  Cancer  Coggon 
et  al.  [Ex.  73-13)  conducted  a  case- 
control  study  of  lung  and  bladder 
cancers  using  a  job  exposure  matrix. 
Lung  cancer  cases  and  their  matched 
controls  were  men  under  40  years  of  age 
who  died  in  England  or  Wales  between 
1975  and  1979.  The  underlying  cause  of 
death  for  lung  cancer  cases  was  cancer 
of  the  trachea,  bronchus,  or  lung. 
Patients  with  tumors  of  nonepithelial 
origin  were  excluded.  For  each  lung 
cancer  case,  two  controls  who  died  from 
other  causes  were  selected  by  matching 
for  sex,  year  of  death,  residence,  and 


Federal  Register  /  Vol.  52.  No.  233  /  Friday.  December  4,  1967  /  Ruleg  and  Regulations 


46193 


date  of  birth.  A  similar  method  was  used 
for  bladder  cancer  cases  and  controls; 
these  were  men  under  50  who  died 
between  1975  to  1979. 

Exposures  to  nine  substances, 
including  formaldehyde,  were  estimated 
based  on  job  titles  recorded  on  the 
death  certificates.  There  were  2,263 
occupations,  and  an  industrial  hygienist 
placed  each  person  into  any  relevant 
unit  according  to  his  likely  exposure  to 
each  of  the  nine  substances.  Within  the 
matrix,  exposures  to  each  substance 
were  categorized  as  high.  low.  or  none. 
Relative  risks  for  each  occupation  were 
calculated  by  examining  the  matrix 
units.  Estimated  risks  for  occupations 
with  exposure  were  also  examined  in 
comparison  to  those  with  no  exposure 
for  a  possible  dose-response  effect. 

Of  the  223  occupational  units  listed, 
cooks,  military  members,  and 
construction  workers  showed  a 
significant  excess  of  lung  cancer. 
Asbestos-related  occupations  showed  a 
significant  association  with  lung  cancer 
as  well  as  a  dose-response  relationship. 
No  association  was  found  be^<veen  lung 
cancer  and  exposure  to  arsenic  or 
chromates.  Formaldehyde  was 
associated  with  a  significant  excess  of 
lung  cancer  (296  cases.  472  controls, 
RR  =  1.5.  95%  a=1.2-lA  p<  0.01),  but 
there  was  no  dose-response 
relationship.  The  investigators  stated 
that  the  association  between  lung 
cancer  and  occupations  involving 
formaldehyde  exposure  was 
"impressive".  The  existence  of  a  direct 
causal  relationship,  however,  is 
uncertain  given  the  absence  of  an 
increased  risk  in  jobs  with  high 
exposure. 

Since  the  study  failed  to  find 
significantly  elevated  risks  from 
exposures  to  known  carcinogens,  the 
study  appears  to  have  a  low  power  to 
detect  excess  risk,  and  that  the  results 
for  formaldehyde  might  be  viewed  as 
potentially  more  meaningful  than 
Coggon's  statement  implies. 

Partanen  and  coworkers  [Exs.  138.Z. 
200-6B)  examined  3,808  men  who 
entered  the  formaldehyde-exposed 
workforce  from  1944  to  1966.  Fifty-seven 
had  died  of  cancers  judged  relevant  by 
the  authors,  i.e.,  respiratory  system  and 
related  sites.  Average  exposure  was 
estimated  to  be  1  ppm  with  a  mean 
duration  of  exposure  of  10  years.  Odds 
ratios  (OR)  were  calculated  for  average 
formaldehyde  exposure  (OR =1.44), 
peak  exposure  (OR =1.26),  and  exposure 
to  formaldehyde-containing  wood  dust 
(OR  =  1.22).  The  excess  risk  was  not 
statistically  significant  even  when 
allowance  was  made  for  a  10  year 
latency  period;  age;  smoking  history; 
and  exposure  to  wood  dust. 


chlorophenols.  pesticides,  or  terpenes. 
Wood  dust  exposure  has  been  reported 
to  be  a  confounding  variable  for 
formaldehyde  exposure  and  nasal 
cancer,  one  of  the  types  of  cancer 
considered  relevant,  and  Partanen's 
study,  overall,  involved  few  cases  of 
cancer.  In  such  circumstances,  slightly 
elevated  risk  would  be  expected.  The 
results  are  not  inconsistent  with  studies 
which  associate  formaldehyde  exposure 
with  nasal  cancer  and  with  Coggon  et 
al's.  lung  cancer  study  [Tr.  May  7. 1988, 
pp.  81-83]. 

In  the  NIOSH  study  of  geu-ment 
workers  [Ex.  98-A]  (see  section  below 
on  oral  cancer),  a  nonsignificant  excess 
of  cancer  of  the  trachea,  bronchus,  and 
lung  was  seen  in  men.  In  white  females, 
22  cases  were  observed  (SMR =97);  in 
white  men.  14  cases  were  observed 
(SMR =133);  in  nonwhite  women  there 
were  two  cases;  and  in  nonwhite  males, 
there  was  1  case.  Mortality  was  highest 
among  workers  with  short  durations  of 
exposure  and  latency,  when  exposure 
was  lowest,  leading  the  authors  to 
conclude  that  "this  pattern  is 
inconsistent  with  the  hypothesis  that  the 
excess  in  respiratory  cancer  mortality  is 
related  to  formaldehyde"  [Ex.  OS-A,  p. 
13).  OSHA  notes  that  the  results  of  this 
study  are  not  consistent  with  the 
evidence  regarding  lung  cancer  and 
latency  in  other  studies.  DeHnitive 
conclusions  regarding  lung  cancer  in  the 
NIOSH  cohort  are  not  possible  because 
of  the  small  percentage  who  have  died. 

Bertazzi  et  al.  [Ex.  73-83]  examined 
the  mortality  of  1.332  male  workers 
employed  at  least  6  months  between 
1959  and  1980  in  a  plant  that  produced 
formaldehyde-based  resins.  There  were 
20.336  person-years  accumulated  during 
the  observation  period,  and  98.6  percent 
of  the  cohort  was  traced.  Lung  cancer 
mortality  (18  cases)  was  significantly 
increased  compared  to  expected 
numbers  based  on  national  rates  (7.6 
cases)  or  local  rates  (9.7  cases).  The 
authors  did  not  find  a  trend  according  to 
duration  of  exposure  or  latency.  When 
other  plant  workers  were  used  as 
controls,  there  was  no  apparent  excess 
of  lung  cancer.  Given  the  limited 
information  OSHA  has  on  this  study, 
which  is  reported  as  an  abstract,  it  is 
difficult  to  determine  the  cause  of  the 
excess  of  lung  czmcer  in  this  group.  The 
results,  however,  are  similar  to  those 
found  in  the  Blair  et  al.  study. 

Nasopharyngeal  cancer— the  NCI 
Study:  Among  white  men  in  the  Blair  et 
al  study  [Ex.  156-A4J,  seven  died  of 
nasopharyngeal  cancer  [Ex.  200-4).  Five 
were  exposed  to  both  formaldehyde  and 
to  formaldehyde-bearing  dust.  Four  of 
the  seven  were  employed  by  the  same 
company,  a  manufacturer  of  molding 


compounds.  For  persons  exposed  to 
particulates,  the  risk  of  death  from 
cancer  of  the  nasopharynx  increased 
with  cumulative  exposure  to 
formaldehyde  from  an  SMR  of  192  for 
<0^  ppm-years.  to  403  for  0.5  to  <5.5 
ppm-years,  and  746  for  >5.5  ppm-years. 
Although  the  trend  was  not  statistically 
significant,  the  authors  felt  that  it 
showed  a  striking  dose  response 
gradient  between  nasopharyngeal 
cancer  and  cumulative  formaldehyde 
exposure  among  workers  also  exposed 
to  formaldehyde-containing  particulates. 

OSHA  believes  that  formaldehyde 
concentration  may  be  at  least  as 
important  as  cumulative  exposure  in  the 
development  of  nasopharyngeal  cancer 
(NPC).  Indeed,  information  provided  by 
the  authors  indicated  that  five  workers 
who  died  from  NPC  had  held  jobs  where 
formaldehyde  exposure  had  excursions 
to  levels  exceeding  4  ppm. 

The  FI  criticized  Blair  et  al's.  analysis 
of  NPC  on  the  following  points:  3  of  the 
7  cases  occurred  in  short-term  workers: 
the  cases  were  clustered  in  a  single 
plant  of  the  10  studied;  there  were  no 
cases  in  workers  with  the  highest 
exposure;  and  cursory  treatment  of 
particulates  [Ex.  201-8,  pp.  1-3).  OSHA 
evaluated  each  of  these  criticisms  and 
found  that  none  presents  a  convincing 
case  for  dismissal  of  the  results. 

There  were  too  few  deaths  expected 
from  NPC  at  each  plant  included  in  the 
cohort  to  provide  sufficient  statistical 
power  to  evaluate  dose  response  at  each 
facility.  For  example,  at  the  American 
Cyanamid  plant  (plant  1)  there  were  4 
observed  NPCs  versus  only  0.43 
expected  (P<0.01).  Some  of  the  other 
plants  in  Blair  et  al's.  cohort  also 
manufactured  formaldehyde  resins  and 
molding  compounds  (see  Ex.  156-4A), 
but  these  plants  presented  even  greater 
limitations  in  statistical  power  to  detect 
NPC.  Plant  1,  with  the  excess  NPC 
deaths  was  one  of  the  older  and  larger 
plants  in  the  study,  and  it  had  the 
largest  percentage  of  exposures  ranked 
in  the  highest  two  of  five  categories  of 
any  plants  making  resins  and  molding 
compounds  (see  Ex.  156-A4).  The  exact 
locations  of  the  high  exposure 
operations,  and  the  comparability  of 
those  operations  cannot  be  ascertained 
from  the  data  available  to  OSHA. 
However.  Blair  et  al.  noted  that  all  the 
workers  who  died  from  cancer  were 
exposed  to  formaldehyde  at  peak  levels 
exceeding  4  ppm.  Since  plant  1  was 
relatively  large  and  had  higher 
exposures,  an  excessive  risk  of  NPC  in 
that  plant  suggests  that  formaldehyde 
could  be  the  etiologic  agent  responsible 
for  the  excess  risk. 
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The  absence  of  NPC  deaths  among 
workers  first  entering  employment 
before  1945  at  plant  1  does  not  appear 
significant  since  only  14  percent  of  the 
American  Cyanamid  workers  included 
in  the  cohort  entered  formaldehyde- 
exposed  work  by  that  time,  but  54 
percent  entered  in  the  next  interval 
examined  by  Blair  et  al.  (see  Ex.  156- 
A4). 

The  treatment  of  particulates  by  Blair 
e^  al.  is  cursory,  because  the 
investigators  did  not  measure  exposure 
to  particulate  dusts.  Since  dusts  from 
molding  compounds  should  contain  free 
formaldehyde  (see  Ex.  200-4),  the  i 
employees  who  were  exposed  to  ' 
molding  compound  dusts  might  have 
had  a  higher  exposure  to  formaldehyde 
than  calculated  on  the  basis  of  the 
available  exposure  data,  thus  suggesting 
a  higher  formaldehyde  exposure  than 
was  able  to  be  measured.  (See  Stewart 
et  ol.  on  the  industrial  hygiene 
assessment.) 

American  Cyanamid  criticized  the 
Blair  et  al.  conclusions  regarding  NPC 
on  the  grounds  that  the  excess  was 
found  only  in  their  plant,  the  researchers 
treated  particulate  exposures 
inappropriately,  and  the  study  did  not 
find  excessive  NPC  among  long-term 
workers  [Ex.  201-17).  Cyanamid  also 
noted  that  all  four  cases  in  their  plant 
were  among  persons  first  employed 
between  1949  and  1955.  The  commenter 
maintained  that  the  absence  of  NPC 
among  931  workers  first  employed 
before  1946,  when  exposures  were  the 
highest,  was  significant. 

While  most  of  Cyanamid's  criticisms 
were  identical  to  those  of  the  FI,  and 
have  already  been  addressed,  Cyanamid 
also  suggested  that  Blair  et  al.  should 
have  included  formaldehyde  exposure  of 
the  workers  only  when  they  were  also 
being  exposed  to  particulate  dusts. 
However,  if  particulates  containing 
formaldehyde  influenced  the  dose 
response  for  formaldehyde  and  NPC.  a 
lack  of  consideration  of  such 
particulates  in  the  dose  response 
analysis  would  in  general  bias  the 
results  toward  finding  no  association 
between  formaldehyde  dose  and  NPC. 
In  criticizing  the  short-term  nature  of 
the  exposure  for  two  of  the  workers  who 
developed  NPC,  Cyanamid  stated  that 
"protocols  for  occupational  studies 
routinely  omit  employees  who  work  less 
than  one  year  because  of  aberrant 
mortality  patterns  among  short-term 
workers"  (Ex.  201-17,  p.  3).  OSHA  does 
not  accept  this  argument  as  meaningful 
because  there  are  many  studies  of 
industrial  workers  that  demonstrate  a 
significantly  elevated  cancer  risk  among 
short-term  employees.  Short-term 
workers  often  have  the  dirtiest  jobs  and 


hence  experience  the  highest  exposures 
to  toxic  substances.  Most  importantly 
for  NPC  and  formaldehyde  specifically, 
a  dose  response  was  observed. 

Collins.  Caprossi,  and  Utidjian  of 
American  Cyanamid  [Ex.  201-17,  Att.  B] 
updated  Blair  et  al's.  results  for  Plant  1, 
where  four  of  the  seven  cases  had 
occurred,  to  include  data  from  1941 
through  1984  and  four  additional  deaths 
identified  through  improved  company 
records.  None  of  the  four  additional 
deaths  was  from  NPC,  and  the  SMR 
calculated  for  NPC  decreased  from  920 
to  715,  which  was  still  statistically 
significant. 

Collins  et  al.  [Ex.  201-17,  Att.  B)  also 
compared  NPC  rates  with  cumulative 
exposure  to  formaldehyde  and 
particulates  (i.e.,  they  excluded  all 
exposures  to  formaldehyde  not  in  the 
presence  of  particulate  dust).  SMRs 
were  1,026  based  on  the  single  plant  and 
388  for  the  total  white  male  population 
in  the  Blair  et  al.  study.  Both  findings 
were  statistically  significant  although  a 
dose-response  trend  was  not  found. 

While  the  authors  stated  that  "the 
conclusion  from  our  reanalysis  is  that 
there  is  no  apparent  relation  between 
formaldehyde  and  particulates  and 
nasopharyngeal  cancer"  [Ex.  201-17, 
Att.  B,  p.  14],  OSHA  has  determined  that 
formaldehyde  has  a  role,  independent 
from  that  of  particulates,  in  the  etiology 
of  NPC.  Therefore,  the  Agency  believes 
that  the  analysis  by  Blair  et  al.  which 
uses  all  formaldehyde  exposures 
provides  a  more  valid  measure  of  risk 
than  the  analysis  by  Collins  et  al. 

The  Washington  State  Studies: 
Vaughan  et  al.  [Exs.  200-2;  200-3] 
conducted  a  population-based  case 
control  study  of  cancer  of  the  oro-  and 
hypopharynx,  nasopharynx,  sinus,  and 
nasal  cavity  to  determine  if 
occupational  exposure  to  formaldehyde 
or  residence  in  mobile  homes  was  more 
prevalent  among  persons  experiencing 
these  cancers.  The  investigation  was 
conducted  in  a  13  county  area  in 
western  Washington.  The  estimated 
population  in  the  area  was  2.7  million. 
Cases  were  identified  by  the  Cancer 
Surveillance  System,  a  cancer  registry 
operated  as  part  of  the  Surveillance, 
Epidemiology,  and  End  Results  (SEER) 
program  of  NCI. 

To  be  included  as  a  case,  the  person 
had  to  be  between  20  and  74  years  of 
age  at  time  of  diagnosis.  Eligible 
diagnostic  dates  were  1979  through  1983 
for  sinonasal  cancer  and  1980  through 
1983  for  pharyngeal  cancer. 

Controls  were  identified  through 
random  telephone  digit  dialing  to 
persons  listed  as  living  in  the  area.  Each 
number  was  called  up  to  nine  times,  and 
persons  similar  in  age  and  sex  to  the 


cases  were  asked  to  serve  as  controls.  If 
more  than  one  person  was  eligible,  one 
was  randomly  selected  for  interview. 
In  a  structured  30-minute  interview, 
cases  and  controls  were  questioned 
regarding  medical,  smoking,  alcohol, 
residential,  and  occupational  histories. 
If  the  case  had  died,  the  investigators 
attempted  to  interview  the  case's  next- 
of-kin. 

There  were  415  cases  potentially 
eligible  for  the  study.  Of  these,  59  (14%) 
could  not  be  located  or  were  deceased 
with  no  known  next-of-kin.  Sixty-one 
(15%)  were  not  interviewed  because  of 
physician  or  subject  refusal.  Of  the  295 
interviewed,  5  were  found  ineligible 
because  of  age  and  5  had  primary 
malignancies  outside  the  scope  of  the 
study.  The  following  cases  were  eligible 
and  interviewed:  oro-  and 
hypopharyngeal  cancer  (OHPC)-205, 
nasopharyngeal  cancer  (NPC)-27,  and 
sinonasal  cancer  (SNC)--53.  Of  the  case 
interviews,  143  were  with  next-of-kin. 

For  controls,  96  percent  of  the 
households  were  successfully  screened, 
and  83  percent  of  the  eligible  persons 
contacted  completed  the  interview. 
Twenty-one  were  later  determined  to  be 
ineligible  due  to  age.  This  left  552 
controls  available  for  analysis. 
Cases  for  whom  next-of-kin 
interviews  were  necessary  were  more 
likely  to  be  older,  male,  and  have  a 
diagnosis  of  OHPC.  Non-respondent 
cases  tended  to  be  younger  than 
interviewed  cases  but  of  a  similar 
distribution  with  respect  to  sex,  tumor 
site,  and  histology. 

Occupational  exposure  was  assessed 
by  a  job-exposure  linkage  system.  The 
investigators  first  classified  each  job  (by 
3-digit  occupational  code  and  3-digit 
industry  code)  into  three  categories: 
unlikely  to  involve  formaldehyde 
exposure,  possible  exposure,  or 
probable  exposure.  Jobs  with  probable 
exposure  were  then  separated  into  two 
categories  according  to  intensity  of 
exposure.  The  estimates  of  likelihood 
and  intensity  were  combined  to  yield 
four  variables:  high  (probable  exposure, 
high  level),  medium  (probable  exposure, 
low  levels),  low  (possible  exposure),  and 
background. 

Overall,  subjects  reported  holding 
4,244  separate  jobs,  of  which  1,748  were 
unique.  Of  these,  148  were  judged  as 
potentially  involving  exposure  to 
formaldehyde.  Ten,  including  cementing 
and  gluing  operators  in  wood  product 
manufacturing,  dressmaking,  and 
molding  and  casting  in  iron  and  steel 
foundries,  were  judged  high.  Twenty- 
nine,  including  carpentry,  sewing 
machine  operations,  and  furniture 
manufacture,  were  judged  medium.  One 


federal  Register  /  Vol.  52.  No.  233  /  Friday.  December  4.  1987  /  Rules  and  Regulations 


46195 


hundred  nine,  including  farm  work, 
hairdressing,  most  ship  and  boat 
building,  and  labor  in  pulp,  paper,  and 
paperboard  mills  were  judged  low. 

Four  methods  were  used  to  summarize 
a  subject's  occupational  exposure  to 
formaldehyde.  One  relied  on  the 
maximum  exposure  category  attained. 
The  second  was  based  on  number  of 
years  in  a  job  involving  formaldehyde 
exposure.  The  third  and  fourth  methods 
involved  calculation  of  a  weighted 
average,  either  with  or  without 
allowance  for  a  15-year  latency  period. 

Estimates  of  relative  risk  were 
derived  from  calculation  of  the  exposure 
odds  ratios  (OR).  A  multiple  logistic 
regression  model,  which  treats  the  log  of 
the  odds  of  disease  as  a  linear 
combination  of  exposure  and  other  risk 
factors,  was  used  to  assess  potential 
confounding  factors.  For  OHPC  and 
SNC.  adjustments  were  made  for  age. 
sex,  smoking  history,  and  recent 
drinking  patterns.  NPC  was  adjusted  for 
smoking  and  race. 

Even  though  the  authors  did  not  find 
statistically  significant  associations 
linking  formaldehyde  exposure  to  an 
increased  cancer  risk,  there  was  some 
evidence  of  a  dose  gradient.  For 
example,  with  a  15-year  induction 
period,  the  odds  ratio  (OR)  for  OHPC 
increased  from  0.9  for  low  exposure 
(score  of  5-19)  to  1.3  for  high  exposure 
(score  of  20  or  more).  For  NPC, 
corresponding  figures  were  1.7  and  2.1. 
When  odds  ratios  were  calculated 
based  on  data  from  interviewed  cases, 
the  OR  for  the  highest  exposure  score 
increased  to  1.7  for  OHPC  and  3.1  for 
NPC.  This  trend  would  be  consistent 
with  an  implication  of  formaldehyde  as 
the  etiologic  agent  because  live 
interviews  would  be  expected  to 
provide  a  more  accurate  and  thorough 
exposure  profile. 

In  addition  to  these  suggestive 
findings,  the  investigators  also  reported 
significant  associations  between 
exposure  to  resins,  glues,  and  adhesives, 
products  known  to  release 
formaldehyde,  and  both  SNC  (RR=3.82, 
CI  =  1.1-12.9)  and  OHPC  (RR  =  3.94, 
CI  =  1.5-10.1)[Ex.202,  p.  IJ. 

The  authors  [Exs.  200-2;  200-3} 
cautioned  that  limitations  in  the  study 
would  tend  to  make  the  study  less  likely 
to  detect  a  real  risk.  Most  prominent, 
they  stated,  was  imcertainty  associated 
with  formaldehyde  exposure  levels, 
which  should  have  resulted  in  non- 
selective, or  random  misclassifications 
in  both  cases  and  controls.  This  biases 
results  towards  failure  to  find  a  positive 
association. 

Next-of-kin  interviews  appeared  to 
result  in  less  recall  of  jobs,  which  would 
also  conservatively  bias  the  analysis 


since  some  jobs  with  formaldehyde 
exposure  might  go  undetected  leading 
persons  at  risk  to  be  assigned  to  the 
"nonexposed"  category  [Exs.  20Q-2;  ZOO- 
SI. 

Finally,  the  small  number  of  cases 
available,  particularly  for  NPC  and  SNC, 
limited  the  power  of  the  study  to  detect 
even  moderate  increases  in  risk.  For 
OHPC,  NPC,  and  SNC.  the  authors 
estimated  that  the  minimum  detectable 
risk  estimates  were  2.3,  5.1.  and  3.6. 
respectively. 

Several  commenters  criticized  aspects 
of  the  Vaughan  et  al.  study  of 
occupational  exposures.  The  United 
Paperworkers  International  Union 
(UPIU)  [Ex.  201-5,  p.  3]  observed  that 
classification  of  pulp  and  paperboard 
laborers  as  having  low  exposure  and  of 
dressmakers  as  having  high  exposure 
was  inconsistent  with  the  UPIU  and 
NIOSH  monitoring  data  for  paper  and 
textile  workers,  respectively. 
Misclassifications  tend  to  obscure 
existing  relationships  between  exposure 
and  excess  cancer  risk,  and  they  cannot 
enhance  such  a  risk. 

The  FI  commented  that  the  cases  and 
controls  were  not  properly  matched  [Ex. 
201-8,  p.  34].  OSHA's  review  of  this 
issue  revealed  that  controls,  on  the 
average,  were  slightly  younger  and 
better  educated  than  cases,  which  might 
slightly  increase  the  apparent 
significance  of  findings  if  there  was  an 
age  or  socioeconomic  bias. 

OSHA  notes  the  extremely  low 
exposure  potential  for  most  of  the 
workers  in  this  study.  Only  7  subjects, 
either  cases  or  controls,  ever  held  jobs 
judged  as  potentially  involving  high 
exposure.  Of  these,  only  5  would  have 
had  exposures  which  ever  exceeded  1 
ppm  according  to  OSHA's  knowledge  of 
these  occupations.  Of  the  jobs  judged  to 
potentially  involve  medium  exposure,  36 
of  the  50  subjects  were  carpenters, 
probably  exposed  below  0.5  ppm.  The 
remainder  were  cabinet  makers  or 
furniture  assemblers  and  sewing 
machine  operators,  groups  possibly 
exposed  over  0.5  ppm.  Thus,  the  overall 
low  degree  of  risk  seen  in  this  study  is 
consistent  with  the  low  exposures. 
Given  the  findings  related  to  resin  and 
glue  work.  OSHA  believes  that  it  would 
be  inappropriate  to  conclude  that  the 
occupational  study  was  negative. 

Using  the  same  subject  group  and  the 
unconditional  logistic  model,  the  authors 
also  examined  the  role  of  residence  in 
development  of  cancers  of  the  pharynx, 
sinus,  and  nasal  cavity  [Ex.  200-3].  Of 
the  27  NPC  cases,  8  (30%)  reported 
having  lived  in  a  mobile  home  since  1950 
as  compared  to  82  (15%)  of  the  controls. 
Of  those  who  lived  in  a  mobile  home,  50 
percent  of  the  NPC  cases  reported  a 


duration  of  residence  of  10  years  or 
more  versus  22  percent  of  the  controls. 
When  risk  estimates  were  adjusted  for 
the  confounding  effects  of  smoking  and 
race,  a  strong  and  significant 
association  remained  between  living  in 
a  mobile  home  for  10  or  more  years  and 
risk  of  NPC  (OR  =  5.5,  95%  CI  =  1.6-19.4). 
For  those  who  had  lived  in  a  mobile 
home  1  to  9  years,  the  odds  ratio  was  2.1 
(95%  CI =0.7-6.6).  A  trend  test  revealed 
that  these  differences  were  highly 
significant. 

The  authors  explored  the  possibility 
that  the  risk  of  NPC  associated  with 
mobile  home  residence  might  be 
modified  by  occupational  exposure  to 
formaldehyde.  Using  their  weighted 
scoring  system  for  exposure  with  a  15- 
year  latency  correction,  the  authors 
considered  anyone  with  an  exposure 
score  of  5  or  more  to  be  occupationally 
exposed  to  formaldehyde  (NPC  odds 
ratio  for  5-19  was  1.7;  for  20^-,  it  was 
2.1).  For  those  subjects  with  neither 
occupational  exposure  to  formaldehyde 
nor  residence  in  a  mobile  home,  the 
adjusted  risk  estimate  was  1.7  (95% 
CI =0.5-5.7)  compared  with  2.8  (95% 
CI  =  1.0-7.9)  for  occupational  exposure 
only,  and  6.7  (95%  CI  =  1.2-38.9)  for  both 
occupational  and  residential  exposure. 

In  contrast  to  the  occupational  study 
where  next-of-kin  interview  tended  to 
miss  jobs,  causing  possible 
underestimation  of  formaldehyde 
exposure,  the  researchers  were 
confident  that  residence  was  accurately 
reported  in  next-of  kin  interviews. 
Indeed,  in  most  cases,  the  next-of-kin 
would  have  resided  in  the  same  home  as 
the  subject,  so  that  the  reporting  of 
residence  would  be  subject  to  less  recall 
bias  than  job  history  when  next-of-kin 
interviews  are  used. 

While  this  study  represents,  at  best, 
an  indirect  measure  of  formaldehyde,  it 
should  be  more  sensitive  than  the 
occupational  assessment  to  detect  the 
potential  consequences  of  formaldehyde 
exposure.  Residential  exposure  was 
probably  greater  than  workplace 
exposure,  especially  from  the  standpoint 
of  cumulative  dose.  Years  ago  exposure 
to  formaldehyde  in  new  mobile  homes 
averaged  as  much  as  0.5  ppm  [Exs.  42.31: 
42-57]  and  easily  reached  or  exceeded  1 
ppm  [Exs.  42-34;  42-76;  70-27].  Although 
the  airborne  concentrations  decreased 
over  the  years  as  the  mobile  home  aged 
and  the  available  free  formaldehyde 
was  released,  home  residents  could  be 
exposed  up  to  168  hours  a  week,  while 
workers'  exposure  is  generally  limited  to 
40  hours  a  week.  Persons  residing  in 
mobile  homes  could  have  been  evr>sed 
to  formaldehyde  since  birth,  an 
important  consideration  since  persons 
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as  young  as  20  were  included  in  the 
study.  A  20-year-old  worker  could  not 
possibly  have  met  minimum  latency 
requirements  for  cancer  induction;  a  20- 
year-old  mobile  home  resident  could 
have  met  these  criteria. 

The  PI  criticized  the  Vaughan 
residential  study  on  the  following 
points:  selection  of  controls  would 
understate  mobile  home  residence; 
socioeconomic  factors  such  as  drinking, 
smoking,  and  respiratory  disease  were 
not  taken  into  account  for  NPC;  no 
correction  for  age  or  sex  for  NPC; 
residence  in  pre-1960  mobile  homes 
would  not  implicate  formaldehyde  (2  of 
4  cases  with  first  exposure  more  than  10 
years  ago);  and  chance  was  a  plausible 
explanation  for  the  results  [Ex.  201-8,  p. 

4). 

Opinions  that  methodology  would 
underestimate  mobile  home  residence  in 
controls  were  based  on  the 
investigator's  use  of  telephones  for 
interviews  and  the  expectation  that 
mobile  home  residents  would  be  less 
likely  to  have  telephones.  Dr.  Vaughan 
explained  that  to  be  included  in  the 
study,  all  subjects,  both  cases  and 
controls,  had  to  have  telephones.  Thus, 
any  cancer  case  that  lived  in  a  mobile 
home  without  a  telephone  was  not 
included  in  the  study  [Ex.  20l-3d.  p.  3J. 
Therefore.  OSHA  believes  that  the 
selection  process  for  the  comparison 
group  was  valid  and  that  telephone 
interviews  did  not  understate  mobile 
home  residence  in  the  controls. 

Vaughan  et  al,  in  a  detailed  report  to 
the  EPA,  have  demonstrated  that  the 
study  model  took  into  account  important 
socioeconomic  factors,  age,  and  gender. 
Vaughan  et  al.  stated  [Ex.  202,  p.  36]: 

Since  there  were  only  27  cases  of  NPC,  sex 
and  age  were  omitted  from  the  Tinal  models 
to  preserve  precision.  Inclusion  of  these 
variables  did  not  alter  the  risk  estimates  to 
any  appreciable  degree.  Smoking  was 
determined  to  be  a  weaker  risk  factor  for 
NPC  than  for  OHPC  •  *  '.The  risk 
associated  with  40  pack-years  of  smoking  is 
estimated  to  be  2.0.  There  was  no  detectable 
risk  for  alcohol  intake. 

Vaughan  et  al.  were  concerned  about 
socioeconomic  status  because  their  data 
indicated  that  the  mobile  home  dwellers 
had  less  education  than  controls.  When 
education  was  used  as  the  variable, 
however,  they  found  that  social  class 
was  not  a  strong  predictor  of  NPC  risk 
[Ex.  201-3dJ.  Thus.  OSHA  believes  that 
Vaughan  has  addressed  the  concerns 
expressed  regarding  potential  biases. 

OSHA  agrees  that,  as  the  FI 
suggested,  some  of  the  cases  may  have 
been  caused  by  factors  other  than 
formaldehyde.  NPC,  while  rare,  exists 
with  a  background  rate  of 
approximately  half  that  seen  in  the 


mobile  home  residents.  Thus,  the  study 
never  implied  that  mobile  home 
residence,  which  resulted  in 
formaldehyde  exposure,  caused  all 
identified  cases  of  NPC.  Where  there  is 
a  background  incidence  of  cancer, 
arguments  designed  to  isolate  certain 
cases  (and  not  controls]  that  may  have 
been  due  to  factors  other  than 
formaldehyde  are  especially 
unpersuasive. 

Vaughan  commented  on  chance  and 
confounding  in  a  letter  to  EPA  regarding 
Dr.  Cole's  critique  of  the  study  (see  Ex. 
200-6A).  According  to  Vaughan: 

The  discussion  on  chance  could  be  written 
about  any  epidemiologic  study  and  really 
adds  nothing  *  *  *  I  do  not  fully  agree  with 
his  [Cole's]  multiple  testing  comments.  This 
was  not  a  fishing  expedition:  mobile  home 
history  waa  a  priori  the  most  important 
residential  variable  available  (Ex.  201-3d.  p. 
2|. 

Vaughan,  OSHA,  and  other  parties 
have  agreed  that  a  limitation  of  the 
study  is  that  it  used  only  indirect 
measures  of  formaldehyde  exposure 
[Exs.  201-3d:  201-8].  The  small  number 
of  cases  of  NPC  included  in  the  study 
make  it  relatively  unlikely  however  that 
one  would  find  an  association  between 
NPC  and  any  potential  etiologic  factor. 

Dr.  Imbus  [Ex.  201-8,  Att.  6.  p.  3] 
pointed  out  that  while  SNC,  NPC,  and 
OHPC  are  three  distinct  diseases, 
extreme  care  must  be  exercised  to 
ensure  that  there  is  no  misclassification. 
especially  in  late  diagnosis  when  the 
primary  site  may  be  obscured. 
According  to  Dr.  Imbus,  anatomically, 
the  regions  are  very  close  and  SNC  can 
be  confused  with  NPC  which  might  in 
turn  be  confused  with  OHPC.  In 
addition,  the  Fl  submitted  a  letter  by  Dr. 
Bernard  Wagner,  Editor  of  Human 
Pathology  magazine,  in  which  Dr. 
Wagner  described  the  difficulties  faced 
in  attempting  to  distinguish  NPC  and 
OHPC  [Ex.  154).  These  concerns  appear 
to  be  overstated.  Indeed,  Drs.  Imbus  and 
Wagner  are  raising  a  technical  point,  the 
difficulty  of  determining  the  "primary 
anatomical  point  of  origin"  [Ex.  154], 
and  not  of  determining  correctly  where 
a  particular  tumor  is  at  the  time  of 
observation.  The  Vaughan  et  al.  study's 
reliance  on  information  extracted  from 
data  collected  for  NCI's  SEER  program 
gives  OSHA  an  additional  measure  of 
confidence  in  the  collection  and  coding 
of  the  data. 

OSHA 's  Conclusions  Regarding 
Nasopharyngeal  Cancer:  OSHA 
carefully  reviewed  the  Washington  state 
studies,  including  the  contractor  report; 
the  Blair  et  al  report  on  nasopharyngeal 
cancer:  and  comments  to  the  record 
regarding  these  studies.  OSHA  has 
determined,  based  on  these  studies 


(notwithstanding  their  limitations]  that 
formaldehyde  exposure  is  probably 
associated  with  the  development  of 
nasopharyngeal  cancer  in  humans.  The 
studies  evaluating  an  association 
between  formaldehyde  exposure  and 
NPC  are  biased  toward  not  finding  an 
association  because  of  small  sample 
size  and  methodology  used  to  determine 
exposure:  yet  three  studies  indicate  an 
increased  risk.  The  Blair  et  al.  study 
demonstrates  a  signficantly  increased 
risk  of  NPC  among  "formaldehyde 
exposed"  workers  (0=6,  E=2.0]. 
Likewise,  an  analysis  by  Blair  et  al. 
demonstrated  a  borderline  significant 
trend  of  increased  relative  risk  of  NPC 
with  increasing  cumulative  dose  of 
formaldehyde  with  particulates.  Because 
of  the  small  number  of  expected  deaths 
from  NPC  in  the  total  cohort  exposed  to 
formaldehyde,  it  is  unlikely  that  such  a 
trend  would  be  observed.  Whether  this 
observation  is  due  to  formaldehyde  and 
particulates  or  formaldehyde  alone  is 
difficult  to  determine  as  Blair  et  al 
pointed  out  that  all  of  those  with  such 
combined  exposure  "held  jobs  with 
hourly  excursions  exceeding  4.0  ppm 
formaldehyde".  Thus,  an  analysis 
simply  by  level  of  exposure  to 
formaldehyde  in  relation  to  NPC  (which 
was  not  carried  out)  would  probably 
show  an  association  between  NPC  and 
formaldehyde.  Dr.  De  Vita,  the  Director 
of  NCI  testified  at  Congressional 
oversight  hearings  that  formaldehyde 
caused  the  NPCs  which  were  found  in 
the  NCI  study  [Ex.  158]. 

The  findings  by  Blair  et  al  are  in  line 
with  those  by  Vaughan  et  al  who 
demonstrated  a  significantly  increased 
risk  of  NPC  among  individuals  who 
resided  in  mobile  homes.  The  relative 
risk  was  3.0,  P<0.05.  The  relative  risk 
went  from  2.1  for  those  who  resided  in 
mobile  homes  for  1-9  years,  to  5.5  for 
those  who  resided  for  over  10  years. 
Vaughan  et  al.  were  of  the  opinion  that 
an  increase  in  risk  of  NPC  with 
increasing  length  of  residence  reinforced 
their  observations  of  a  significant 
increase  in  the  risk  of  NPC  observed 
with  all  periods  of  residence  combined. 
Vaughan  et  al  also  reported  a 
nonsignificant  elevation  in  NPC  in 
relation  to  occupations  with  potential 
for  formaldehyde  exposure.  Overall,  the 
highest  relative  risk  (6.7)  was  seen  for 
those  with  both  residential  and 
occupational  exposure  to  formaldehyde. 
On  the  basis  of  these  reports.  OSHA 
believes  the  most  likely  cause  of  the 
elevated  risks  of  NPC  in  these  groups  is 
exposure  to  formaldehyde. 

Oral  Cancer:  Stayner  et  al  conducted 
a  retrospective  cohort  mortality  study  of 
workers  exposed  to  formaldehyde  in  the 


garment  industry  [Ex.  98A1.  Workers 
included  in  the  cohort  were  exposed  to 
formaldehyde  for  at  least  three  months 
because  of  their  employment  at  one  of 
three  facilities  producing  permanent- 
press  garments.  A  total  of  11,030 
workers  contributed  188,025  person- 
years  to  the  study.  Vital  status  was 
successfully  ascertained  for  over  96 
percent  of  the  cohort.  Death  certificates 
were  obtained  for  all  but  22  of  the  809 
deaths  observed.  The  study  population 
was  primarily  white  (75.6%)  and  female 
(81.8%).  The  median  duration  of 
exposure  was  3.2  years  and  the  median 
latency  was  15.8  years.  Almost  half  the 
workers  (42%).  accounting  for  57  percent 
of  the  person-years,  were  first  exposed 
to  formaldehyde  before  1962.  TTie  cohort 
was  predominantly  middle-aged  with  a 
median  year  of  birth  of  1938. 

Extensive  industrial  hygiene 
monitoring  was  performed  by  NIOSH. 
Formaldehyde  exposure  concentrations 
were  obtained  for  40  percent  of  the 
current  employees  in  five  departments 
at  all  three  facilities.  The  geometric 
mean  of  the  exposures  was  nearly 
identical  in  the  three  plants,  from  0.14  to 
0.17  ppm.  Continuous  area  monitoring 
revealed  that  formaldehyde  levels  were 
relatively  constant  over  the  workshift 
with  no  substantial  peaks  or  intermittent 
exposure. 

A  modified  lifetable  analysis  was 
used  to  compute  expected  deaths  by 
cause  from  5-year  age,  5-year  calendar 
time,  race,  and  sex  specific  mortality 
rates  for  the  U.S.  population. 

Mortality  from  all  causes  {SMR=74) 
was  less  than  expected,  which  the 
authors  noted  was  consistent  with  other 
studies  of  industrial  cohorts.  Mortality 
from  all  malignant  neoplasms  was  also 
less  than  expected.  However,  specific 
malignant  death  categories  were  in 
excess.  Mortality  from  cancer  of  the 
buccal  cavity  (SMR  =  343,  CI =118-786) 
and  connective  tissue  (SMR=364, 
CI =124-832)  was  significantly  elevated. 
The  excess  in  buccal  cavity  cancer  was 
also  significant  in  white  females 
(SMR=485]  and  in  employees  of  plant  2 
(SMR  =  886).  Cancer  of  the  buccal  cavity 
(SMR  =  705)  was  significantly  elevated 
among  workers  with  20  or  more  years  of 
latency,  and  mortality  (SMR=440)  was 
highest  in  workers  employed  in  the 
eariiest  time  period  (1955  to  1962).  No 
cases  of  nasal  cancer  were  observed, 
which  the  authors  noted  could  be  the 
result  of  limited  statistical  power  to 
detect  this  rare  form  of  cancer,  since 
even  one  nasal  cancer  in  the  cohort 
would  have  represented  a  great  excess 
over  the  expected  rate. 

Two  of  the  four  buccal  cavity  cancers 
were  in  the  parotid  gland,  one  was  a 
cancer  of  the  oral  mucosa,  and  the  other 


was  in  the  soft  palate.  The  person  who 
developed  cancer  of  the  oral  mucosa 
used  snuff,  indicating  that  smokeless 
tobacco  might  be  related  to  this  cancer. 
Two  pharyngeal  cancers  were  observed, 
as  compared  to  0.29  expected,  P<0.05. 
Both  were  squamous  cell  carcinomas  of 
the  tonsils. 

Dr.  Sidney  Shindell  reviewed  the 
NIOSH  garment  worker  study  on  behalf 
of  the  American  Apparel  Manufacturers 
Association  (AAMA)  [Ex.  167].  Dr. 
Shindell  listed  several  criteria  for 
determining  if  an  epidemiology  study 
provides  evidence  that  a  suspected 
factor  is  the  cause  of  a  disease.  He 
contended  that  the  NIOSH  study  failed 
to  meet  any  of  these  criteria,  which 
included:  strength  of  association, 
consistency,  dose-response  relationship, 
chronological  relationship,  specificity, 
and  biological  plausibility.  Shindell 
criticized  the  strength  of  the  association 
because  of  the  small  numbers  of  cancers 
involved  and  the  large  number  of 
subsets  examined.  He  also  claimed  that 
the  results  are  inconsistent  with  the 
other  studies  of  formaldehyde  and  that 
formaldehyde  must  act  at  the  point  of 
contact  making  the  buccal  cavity 
cancers  implausible. 

NIOSH  conducted  an  in-depth  review 
of  the  records  available  on  the  buccal 
cavity  cases  identified  [Ex.  98]  and 
disagreed  with  Dr.  Shindell.  The  specific 
buccal  cavity  cancers  seen  could  have 
plausibly  had  contact  with  formaldhyde 
according  to  the  investigators,  thus 
making  it  unnecessary  to  invoke  an 
argument  that  formaldehyde  caused 
cancer  at  a  site  remote  from  the  point  of 
application. 

The  maximum  latent  period  for 
formaldehyde  exposure  in  the  garment 
industry  is  limited  by  the  date  of 
introduction  of  the  permanent-press 
process,  which  was  in  the  late  1950s  [Ex. 
70-14].  The  study  population  consisted 
primarily  of  middle-aged  females,  of 
whom  only  5.5  percent  had  died.  These 
circumstances  limit  the  ability  of  the 
NIOSH  study  to  detect  adverse  effects 
from  exposure  to  formaldehyde. 
Consequently,  OSHA  has  treated  this 
study  as  providing  some  evidence  of  an 
association  between  formaldehyde 
exposure  and  oral  cancer  but  not 
necessarily  a  causal  relationship. 

Stayner  et  al  [Ex.  98-A]  also 
reviewed  evidence  fi-om  earlier  studies 
that  suggested  a  possible  relationship 
between  formaldehyde  exposure  and 
development  of  buccal-pharyngeal 
cancer.  For  example,  Liebling  et  al  [Ex. 
42-74]  found  two  cases  in  a  small  group 
of  workers.  Embalmers  in  New  York 
state  had  a  two-fold  excess  of  buccal- 
pharyngeal  cancers,  but  funeral 
directors,  who  had  lower  potential  for 


exposure  to  formaldehyde,  did  not  [Ex. 
42-124].  Matanowski  found  two  cases  of 
hypopharyngeal  cancer  in  a  study  of 
pathologists  [Ex.  42-81].  As  described  in 
detail  before,  Blair  et  al  and  Vaughan  et 
al  also  fotmd  excesses  of 
nasopharyngeal  cancer  in  industrial 
workers  and  mobile  home  residents. 
Other  studies  [Exs.  42-1;  42-58;  42-79; 
42-120;  73-42]  have  not  detected  an 
excess  of  buccal-pharyngeal  cancers. 
The  discussion  of  these  studies,  which 
appeared  in  the  proposal,  is 
incorporated  by  reference. 

Brain  Cancer:  According  to  Thomas 
and  Waxweiler  [Ex.  175-7]  very  little  is 
known  about  the  etiology  of  brain 
tumors  but  several  associations  with 
occupation,  environment,  and  genetics 
have  been  made  through  epidemiologic 
research. 

Studies  of  chemical  plant  workers 
exposed  to  formaldehyde  show 
inconsistent,  but  generally  negative 
results  regarding  brain  cancer  risk.  A 
cohort  mortality  study  [Ex.  42-129]  of 
2,026  workers  at  a  large  formaldehyde- 
producing  plant  suggested  that  workers 
hired  before  1961  had  an  elevated  brain 
cancer  risk.  Two  of  the  3  persons  with 
brain  cancer  died  after  a  latency  period 
of  10  years.  A  PMR  study  of  workers  at 
another  plant  that  produced 
formaldehyde  and  formaldehyde- 
bearing  resins  did  not  show  an  elevated 
frequency  of  brain  cancer  [Ex.  42-73]; 
however,  only  136  decedents  had  been 
exposed  to  formaldehyde.  The  Acheson 
report  on  7,680  British  workers  exposed 
to  formaldehyde  indicated  a  statistically 
significant  deficit  of  deaths  fix)m  brain 
cancer  (0=5,  E=12.5)  [Ex.  42-1].  The 
Blair  et  al  study  of  26,561  workers  [Ex. 
156-A4]  reported  an  SMR  of  81  for  white 
male  workers  exposed  to  formaldehyde 
at  concentrations  in  excess  of  0.1  ppm 
versus  102  for  those  exposed  below  0.1 
ppm.  Incidences  in  females  and  black 
men  were  too  small  for  meaningful 
analysis. 

A  study  of  47  glioma  cases  diagnosed 
in  1979  and  1980  in  Milan  indicated  a 
two-fold  excess  risk  of  glioma  among 
textile  workers  (Musiccos  et  al  in  Ex. 
175-7).  However,  the  resulting  odds  ratio 
of  2.1  was  not  statistically  significant. 
About  20  percent  of  the  cases  had 
worked  in  the  textile  industry  where 
formaldehyde  and  other  chemicals  were 
used. 

Members  of  the  Royal  College  of 
Pathologists  who  were  alive  in  1973 
were  followed  to  determine  vital  status 
to  1981  [Ex.  42-58].  Although  fewer  than 
two  brain  cancer  deaths  were  expected 
among  the  2,300  men,  6  died  from  brain 
cancer;  all  6  had  worked  in  hematology. 
The  authors  could  not  determine  the 
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cause,  but  they  believed  that  social 
class  was  not  a  factor  in  the  etiology  of 
this  tumor,  in  part  because  there  was  no 
excess  of  brain  cancer  in  medical 
practitioners  as  a  group  and  because  the 
SMR  for  the  highest  social  class  was 
only  108.  Anatomists,  who  are  exposed 
to  similar  chemicals,  had  a  significantly 
elevated  brain  cancer  risk  compared 
with  the  U.S.  general  population  [Ex.  73- 
42].  When  they  were  compared  with 
another  professional  group 
(psychiatrists),  the  anatomists'  risk 
remained  significantly  elevated.  Risk 
appeared  to  increase  by  duration  of 
employment,  but  it  was  also  elevated  for 
those  employed  less  than  20  years. 
PMR  studies  of  deaths  occurring 
among  funeral  directors  and  embalmers 
in  New  York  and  California  indicated 
elevations  in  the  frequency  of  brain 
cancer  deaths  (Exs.  42-124:  73-43J. 
Among  white  men  in  the  New  York 
study  who  were  licensed  only  as 
embalmers,  and  thus  likely  to  be  most 
heavily  exposed,  there  was  a  2.5-fold 
excess  of  brain  cancer.  A  cohort 
mortality  study  of  Ontario  embalmers 
[Ex.  70-34]  did  not  show  an  excess  brain 
cancer  risk.  OSHA  notes,  however,  that 
the  study  group  was  small  and  that  no 
data  were  generated  based  on  latency  or 
duration  of  exposure  [Ex.  175-7]. 
Matanowski  [Ex.  42-81]  provided  data 
on  the  mortality  experience  of  malej 
pathologists;  brain  cancer  deaths 
occurred  more  frequently  than  expected. 
Embalming  fluids  consist  of  i 

preservative,  modifying  agents,       I 
anticoagulants,  surfactants,  coloring 
agents,  deodorants,  and  vehicle  (Ex.  39- 
D].  Only  the  exposure  to  formaldehyde 
was  thought  to  have  health-related! 
significance  [Ex  3&-CJ.  | 

Female  cosmetologists  in  Connecticut 
had  an  elevated  incidence  of  brain 
cancer  (Teta  et  al  cited,  in  Ex.  175-7). 
The  excess  was  more  prominent  among 
those  who  began  hairdressing  school 
between  1925  and  1934  (observed =6. 
SMR =2.02).  Cosmetologists  are 
occupationally  exposed  of  numerous 
chemicals  including  formaldehyde 
solutions,  hair  dyes,  permanent  wave 
solutions,  and  other  cosmetic 


preparations. 

lliomas  and  Waxweiler  [Ex.  175-7] 
listed  several  limitations  on  the 
evaluation  of  brain  cancer  risk  and 
occupation  from  presently  available 
studies.  Most  of  the  information  was 
from  mortality  studies  that  lacked 
statistical  power  to  evaluate  specific 
occupational  risk  factors  adequately. 
The  observed  and  expected  numbers  of 
cases  in  most  of  the  industrial  studies 
were  very  small  Exposure  information 
was  ascertained  by  interview  or  work 


history  and  not  through  monitoring.  In 
most  instances,  workers  had  multiple 
exposures,  and  risks  due  to  any  single 
substance  were  not  distinguished. 

OSHA 's  Conclusions  Regarding  Brain 
Cancer  OSHA  is  unable  to  reach  a 
determination  that  brain  cancer  is 
caused  by  exposure  to  formaldehyde. 
Brain  cancer  has  been  found 
consistently  in  "professional  workers", 
but  not  in  industrial  workers.  Simply 
lumping  both  groups  together,  as  Dr. 
Cole  did  to  reach  his  conclusion  that 
there  is  an  overall  null  result,  ignores 
differences  in  mode  of  exposure  to 
formaldehyde. 

The  view  that  brain  cancer  is  not 
related  to  formaldehyde  exposure 
because  excesses  have  not  been  found 
in  industrial  groups  with  formaldehyde 
exposure  was  addressed  by  Dr. 
Schneiderman  in  his  testimony.  Dr. 
Schneiderman  [Tr.  May  7, 1987,  pp. 
47=487]  pointed  out  that  the 
"professionals"  appear  to  be  older  at  'che 
time  of  death  than  the  industrial 
workers.  Thus,  a  plausible  argument 
consistent  with  the  data  available  is  that 
the  latency  period  for  brain  tumor 
induction  following  formaldehyde 
exposure  is  very  long  relative  to  the 
latency  period  for  lung  cancer. 

It  has  also  been  hypothesized  that  the 
excess  of  brain  cancer,  and  possibly 
leukemia,  in  persons  exposed  to 
embalming  fluid  or  other  tissue 
preservatives  containing  formalin  is  an 
artifact  explained  by  social  class  bias 
[Exs.  69-19-Bl;  73-81C;  Tr.  Feb.  15, 1985, 
pp.  621-625).  In  Dupont's  data  base,  the 
relative  risk  of  all  cancer  and  brain 
cancer  are  0.83  and  0.89  respectively,  for 
wage  role  employees.  The  corresponding 
relative  risks  for  salary  role  employees 
are  0.80  and  1.18  [Ex.  68-21]. 

Social  class  bias  might  account  for 
some  of  the  discrepancies  seen. 
However,  pathologists  and  morticians 
are  not  of  the  same  social  class  even , 
though  both  show  an  excess  risk  of 
brain  cancer.  Also,  Harrington  reported 
there  is  no  excess  of  brain  cancer, 
overall  in  medical  practitioners  in  the 
U.K.  [Ex.  42-58J.  Stroup  [Ex.  73-42]  was 
unable  to  account  for  excess  brain 
cancer  in  anatomists  on  the  basis  of 
social  class,  suggesting  that  social  class 
bias  does  not  explain  all  of  the  excess  of 
brain  cancer. 

In  weighing  this  evidence.  OSHA 
finds  merit  in  the  view  that  subgroups 
within  the  working  popidation  may 
differ  as  to  the  likelihood  of  being 
diagnosed  as  having  a  brain  tumor,  but  a 
social  class  bias  has  yet  to  explain  all  of 
the  brain  cancer  excesses  seen  in 
professional  woriiers. 


Some  scientists  have  viewed  the  brain 
as  a  biologically  implausible  site  of 
action  for  formaldehyde  [Exs.  77-43,  p. 
3: 100-A].  The  basis  for  this  point  of 
view  is  threefold.  First,  formaldehyde  is 
an  extremely  active  chemical  that 
causes  cancer  in  animals  at  its 
immediate  site  of  tissue  contact.  Second, 
metabolism  studies  show  that  free 
formaldehyde,  once  taken  into  the 
bloodstream,  reacts  virtually 
immediately  with  endogenous 
substances  [Ex.  73-21].  Third, 
metabolites,  once  formed,  that  become 
part  of  the  normal  1-carbon  pool  are 
nontoxic.  Other  parties  have  stated  that, 
because  formaldehyde  is  a  naturally 
occurring  substance  in  the  mammalian 
organism,  there  should  be  a  practical 
threshold  or  a  tolerable  level  of 
exposure  [Ex.  73-15]. 

OSHA  recognizes  that  much  of  the 
formaldehyde  distributed  beyond  the 
immediate  contact  site  is  converted  to 
metabolites  that  are  unlikely  to  be 
carcinogens.  Virtually  nothing,  however, 
is  known  about  potentially  toxic  minor 
metabolites.  The  Agency  notes, 
however,  that  there  has  been  a  clear 
demonstration  that  formaldehyde- 
protein  complexes  can  bind  with  DNA.  a 
reaction  that  could  lead  to  cancer.  These 
interactions  are  discussed  in  more  detail 
below. 

In  conclusion.  OSHA  finds  that 
exposure  to  some  substance  present  in 
the  workplace  probably  contributed  to 
the  excess  risk  of  brain  cancer  observed 
in  professional  workers  who  were 
occupationally  exposed  to 
formaldehyde.  With  the  data  at  hand, 
however,  the  Agency  has  not  been  able 
to  determine  the  role  of  formaldehyde  or 
any  other  exposure  in  the  excessive 
brain  cancer  risk  among  these  persons. 

Other  Sites:  There  is  some  evidence  of 
an  increased  risk  of  leukemia  among 
these  professional  groups  of  workers. 
Levine  [Ex.  70-34]  found  a 
nonsignificant  excess.  4  cases  observed 
with  2.5  expected,  in  Ontario 
undertakers.  Walrath  and  Fraumeni 
observed  12  cases  of  leukemia  in 
Cahfomia  embalmers  with  only  6.9 
cases  expected,  for  a  statistically 
significant  PMR  of  175  (Ex.  73-43).  These 
same  investigators  found  a 
nonsignificant  elevation  of  leukemia  in 
New  York  embalmers.  with  12  observed 
and  8.5  expected  for  a  PMR  of  140  [Ex. 
42-124).  Stroup  [Ex.  73-^2)  examined 
anatomists  and  found  an  excess  of 
leukemia  (0=10.  E=8.7)  compared  with 
U.S.  white  male  rates.  The  excess  was 
attributable  to  a  significant  excess  of 
chronic  myeloid  leukemia.  Comments, 
evaluations,  and  conclusions  regarding 
the  role  of  formaldehyde  in  producing 
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brain  cancer  excesses  also  apply  to 
Inukemia. 

With  regard  to  other  types  of  cancer 
the  Consensus  Workshop  stated: 

In  individual  studies,  attention  has  been 
drawn  to  small  excesses  of  death  from  cancer 
of  the  prostate,  skin  (including  melanoma), 
kidney,  bladder,  and  of  the  digestive 
system  *  *  *  In  none  of  these  sites,  with  the 
possible  exception  of  prostate  cancer,  do  the 


either  professionals  or  industrial  workers. 
There  is  at  present  scant  evidence  of  an 
association  between  exposure  and  cancer  of 
any  of  these  sites  [Ex.  70-56,  p.  339). 

This  report  was  prepared  in  1983  and 
no  substantial  new  information 
regarding  these  other  potential  sites  has 
been  developed  since  that  time. 

Summary  of  the  Epidemiologic 
Studies:  Table  2.  below,  summarizes  the 


figures  approach  statistical  significance  in 

Table  2.— Epidemiologic  Evidence  Regarding  Formaldehyde  and  Cancer 


major  epidemiologic  studies  available 
on  formaldehyde,  placing  special 
emphasis  on  results  for  cancer  of  the 
brain  and  respiratory  system.  These 
studies  have  been  discussed  in  depth  in 
either  the  preamble  to  the  proposed  rule 
or  in  this  preamble  to  the  final  standard 
on  formaldehyde  but  studies  with 
followup  information  are  omitted. 


Study 


Size 


Cancer  site 


0t>served 


Expected 


Cohort  Mortality  Studies 


Matanowski  [Ex.  42-81  ]  Pathologists . 
Pathologists 


Levine  [Ex.  70-34]  Morticians.. 


Hanington,  Oakes  tEx.  42-58]  Pathotogists . 


Stroup  [Ex.  73-421  Anatomists 

Acheson  [Ex.  42-1] »  Chemical  workers. 


"High  Levels"  (BIP) , 

Bertazzi  [Ex  73-83]  Resin  vwsrkers 

Blair  [Ex.  156-A4]  >  Chemical  and  production  workers. 


20-yr  latency 

Stayner  [Ex.  98A]  '  Garment  workers.. 


1.336 
1.439 

1.477 


2.307 

2,239 
7.680 


4,462 
26,56^ 


11,030 


Brain. 

Lung 

Brain 

Buccal  cavity  and  Pharynx.. 

Lung 

Brain 

Leukemia ™„ 

Lung 

Leukemia „ 

Brain 

Lung 

Brain 


Nasal  cavity 

Lung „ 

Brain 

Leukemia 

Lung. 
Lung. 


Buccal  cavity  and  Pharynx.. 

Nasal  Cavity 

Nasopharynx „ 

Lung 

Brain „. 

Leukemia 

Lung 

Nasopharynx 

Buccal  cavity ... 

Tonsil , 

Brain „ „....„ 


Proportionate  Mortality  Studies 


Walrath  [Ex.  42-124]  NY  embalmers. 


Embalmers  Only 

Walrath  [Ex.  73-43]  California  embalmers. 


1.132 


546 
1.007 


Buccal  cavity  and  Pharynx. 

Lung 

Brain 

Leukemia 

Buccal  cavity  and  pharynx .. 

Lung 

Brain „. 

Leukemia 

Buccal  cavity  and  Pharynx.. 


>  See  text  for  complete  description  of  these  studies. 


Study 


Size 


Site 


5 

6 

1 

1 

19 

9 

4 

• 

1 

4 

12 

10 

0 

205 

5 

9 

106 

18 

18 

2 

6 

201 

17 

19 

151 

3 

4 

2 

5 


1.7 
8.1 
1.2 
2.1 

20.2 
2.6 
2.5 

22.0 
1.1 
1.2 

43.0 
3.7 
1.1 
196 

12.5 

11.4 

75 
7.6 

19 
2.2 
2.0 
182 

21 

24 

114 

1 

1.2 
0.3 
7.0 


8 

72 

9 

12 
7 

41 
9 

12 
8 


7.1 
66.8 
5.8 
8.5 
3.5 
42.9 
4.7 
6.9 
6.1 


Odds  ratkj 


Case  Control  Studies 


Brinton  [Ex.  73-7]  Textile  workers 

Olsen  etai.  [Ex.  73-36]  Cancer  registry ' 
Hayes  etal.  [Ex.  173]  cancer  registry  > .. 
Partenen  [Ex.  200-66]  Cancer  registry... 
Vaughan  [Ex.  200-3]  '  Mobile  Homes .... 


Resin  &  Glue  [Ex.  2021. 


160 

466 

116 

57 

27 


205 
53 


Nasal  cavity  and  sinuses. 

Nasal  cavity  and  sinuses. 

Nasal  cavity 

Respiratory 

Nasoptiaryngeal 

1-9  yr..., 

lO-t-  yr. 

Oro-  Hypopharyngeal 

Sinonasal 


1.7 
2.8 
2.5 

1.4 


2.1 
5.5 
3.9 
3.8 


'  See  text  for  complete  description  of  these  studies. 
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Conclusions  Regarding  the  Evidence 
From  Epidemiologic  Studies:  Dr. 
Schneidennan.  testifying  for  OSHA 
commented  that  if  formaldehyde  is  a  late 
stage  carcinogen  with  some  (smaller] 
early  stage  components,  conventional 
measures  of  exposure  would  not  be 
appropriate  [Ex.  98,  p.  21).  Rather, 
sporadic  high  peak  exposures  might  be 
better  correlated  with  response. 
Similarily,  allowing  for  a  latent  period 
would  have  only  a  small  effect  in 
showing  increased  risks  [Ex.  89,  p.  22]. 

In  contrast.  Dr.  Philip  Cole,  an    | 
epidemiologist  testifying  for  the  FI; 
contended  that  formaldehyde  is  not  a 
human  carcinogen  because  there  is  no 
unequivocal  evidence  that  persons 
exposed  to  formaldehyde  have  an 
overall  risk  of  dying  of  cancer.  Dr.  Cole 
cited  information  in  Dr.  O'Berg's 
testimony  showing  that  in  "at  least  10 
epidemiologic  studies,  *  *  *  some  1,938 
cancer  deaths  were  observed  as 
compared  to  2,061  expected  cancer 
deaths."  This  argument  was  presented 
by  several  other  industry  commenters, 
as  well  [Exs.  80-64;  164.  pp.  5-8). 

OSHA  believes  that  overall  cancer 
mortality  is  not  an  appropriate       i 
evaluation  to  determine  causal      | 
relationships.  Dr.  Schneiderman, 
OSHA's  expert  witness  who  reviewed 
the  epidemiologic  evidence,  testified  [Tr. 
5/7/86.  pp  144-145]: 

1  would  be  surprised  to  find  many     I 
materials  that  lead  to  an  overall  increase  in 
all  or  most  sites  of  cancer.  That's  saying  that 
the  mechanism  makes  no  difference,  that  the 
tissue  makes  no  difference,  that  this  material 
works  on  all  tissues  *  *  *,  and  thats  a  little 
hard  to  l)elieve,  biologically  *  *  *  I  think  there 
are  very  few  materials  that  show  increases 
(in  cancer]  in  more  than  one  or  two  or  three 
sites. 

OSHA  agrees  with  Dr. 
Schneiderman's  position.  In  fact,  if  a 
substance  causes  several  Ufe- 
threatening  diseases  in  addition  to 
cancer,  the  overall  rate  of  cancer  could 
even  be  diminished  because  of  deaths 
from  competing  diseases. 

Dr.  Cole  stressed  that  "patterns  of 
strong,  consistent  Findings  greatly 
enhance  a  causal,  or  positive  inference 
and  consistency  is  even  more  important 


for  null  results."  From  his  examination 
of  cancer  incidence  at  specific  sites 
(brain,  leukemia-lymphoma,  upper 
airways  and  mouth).  Cole  concluded 
that  data  on  formaldehyde  show 
extremely  weak  associations  with  SMRs 
close  to  100,  so  that  statistical 
significance  cannot  be  used  to  exclude 
chance  effects  (Ex.  118.  pp.  2-3]. 

For  cancer  of  the  nose  and  cancer  of 
the  oropharynx.  Dr.  Cole  contended  that 
"the  picture  is  one  of  no  association" 
because  "there  is  no  SMR  over  160 
except  for  one  based  on  trivial 
numbers"  [Ex.  lia  pp  3-4].  OSHA 
rejects  this  argument  because  none  of 
the  SMR  studies  had  sufficient  i>ower  to 
detect  even  moderately  high  incidences 
of  nasal  or  nasopharyngeal  cancer.  The 
Agency  believes  that  the  failure  to 
detect  cancer  reflects  the  unlikelihood 
that  they  would  be  found  in  a  small 
study  population,  not  the  absence  of  a 
causal  relationship. 

There  is  ample  evidence  in  the  record 
to  indicate  that  case-control  studies 
have  the  greatest  chance  of  detecting 
extra  risk  from  rare  forms  of  cancer,  and 
not  the  cohort  mortality  studies  referred 
to  by  Dr.  Cole.  Of  three  case  control 
studies,  Hayes  et  al.  found  a  strong 
association  between  formaldehyde 
exposure  and  nasal  cancer,  and 
Vaughan  et  al.  found  significant 
excesses  of  nasopharyngeal  cancer 
associated  with  mobile  home  residence. 
The  third  study,  by  Olsen  et  al,  also 
indicated  an  association  with  nasal 
cancer.  Two  of  three  large  SMR  studies 
show  an  association  between 
formaldehyde  and  nasopharyngeal 
cancer  (formaldehyde  resin-bearing 
dusts  present)  and  oro-pharyngeal 
cancer  (garment  workers).  Thus, 
epidemiological  studies  of  formaldehyde 
exposure  and  cancer  of  the  upper 
airways,  rather  than  indicating  lack  of  a 
relationship,  consistently  point  toward 
an  effect  due  to  formaldehyde  exposure. 

Although  Dr.  Cole  did  not  specifically 
address  the  Blair  et  al.  paper  or  lung 
cancer  risk  from  formaldehyde 
exposure,  he  commented  on  the  use  of 
dose-response  in  evaluating 
epidemiologic  data: 

It  may  reasonably  be  expected  thai  even 
in  a  study  that  concludes  with  an  overall  null 


result,  some  highly  exposed  groups  will 
experience  an  excess  of  cancer,  if  a  cause- 
effect  relationship  exists.  For  none  of  the 
putative  links  between  formaldehyde  and 
cancer  has  a  dose-response  been 
demonstrated.  True,  this  has  not  always  been 
looked  for  and  true,  a  dose-response 
relationship  can  be  difficult  to  demonstrate. 
Nonetheless,  with  an  overall  pattern  of  null 
results,  I  do  not  see  how  a  causal  inference 
can  l>e  supported  unless  there  is  convincing 
evidence  that  the  heavily  exposed,  at  least, 
are  experiencing  an  adverse  effect  [Ex.  118, 
pp.  5-6]. 

The  failure  to  find  a  consistent  dose- 
response  relationship,  was  used  by  Blair 
et  al.  to  conclude  that  their  study 
provided  little  evidence  that 
formaldehyde  was  a  carcinogen  [Ex. 
156-A4].  Numerous  witnesses  and 
posthearing  commenters  disagreed  with 
Blair  et  al.  and  expressed  the  opinion 
that  the  Blair  et  al  study  [Ex.  156-A4] 
provided  evidence  that  formaldehyde 
has  caused  lung  cancer.  These  parties 
stated  that  Blair's  conclusions 
overemphasized  the  importance  of 
finding  a  dose-response  relationship. 
OSHA  agrees  and  has  concluded  that 
Blair's  information  provides  evidence 
suggesting  a  risk  of  lung  cancer 
associated  with  formaldehyde  exposure. 

OSHA's  conclusions  are  also  based 
on  the  Agency's  examination  of  three 
independent  analyses  (Sielken's  trend 
test,  Blair's  data  on  average  exposures, 
and  Sterling  and  Weinkam's  regression 
analysis)  which  show  that  lung  cancer 
was  more  prevalent  in  persons  in  Blair 
et  al's.  cohort  who  had  average 
exposures  above  about  0.25  to  0.5  ppm 
(depending  on  individual  definitions  of 
exposure)  than  in  persons  with  lower 
exposure.  Average  exposure,  and  not 
cumulative  exposure,  was  also 
correlated  with  excess  lung  cancer  risk 
in  some  British  industrial  workers.  No 
other  studies  collected  information  on 
exposure  concentrations,  so  that  the 
nature  of  a  dose-response  relationship 
cannot  be  evaluated  further.  In  contrast 
to  Dr.  Cole's  assertion,  OSHA  finds  that 
the  two  studies  which  included 
exposure  estimates  also  demonstrated 
excess  lung  cancer  among  the  groups 
with  relatively  higher  average 
formaldehyde  exposures;  these  exposure 


levels  were  greater  than  2  ppm  in  the 
Acheson  et  al  study  and  were  1.2  ppm 
in  the  Blair  data. 

There  are  numerous  reasons  why  a 
stronger  relationship  with  cumalative 
dose  was  not  found.  First,  there  may  be 
no  such  relationship  [Ex.  98]. 
Formaldehyde  appears  to  be  a  weak 
initiator  and  a  strong  late-stage 
carcinogen,  so  effects  observed  in 
worker  populations  may  primarily 
represent  an  acceleration  in  compledon 
of  a  multistage  process  that  was 
initiated  by  other  environmental 
carcinogens. 

Second,  the  laigest  groups  exposed  to 
formaldehyde  and  examined  for 
mortality  experience  were  exposed  to 
low  concentrations  of  fonnaldehyde. 
Accordingly,  the  risks  would  be  only 
slightly  elevated  and  difficult  to  define 
wiUi  statistical  confidence.  Historically, 
occupational  exposures  have  been  low 
relative  to  animal  test  data  because 
workers  do  not  tolerate  the  severe 
irritation  caused  by  exposure  to  high 
concentrations  of  formaldehyde. 

Third,  social  class  bias  should  be 
expected  for  lung  cancer  (Tr.  May  12. 
1986,  p.  8]  because  "professionals" 
(excluding  embalmers)  smoke  less  than 
industrial  workers.  Precisely  such  a 
relation  is  seen,  suggesting  that  the 
general  population  may  be  an  especially 
poor  comparison  group  for  determining 
lung  cancer  risks  in  anatomists  and 
pathologists.  Thus,  a  fmding  of  lung 
cancer  risk  in  industrial  workers  does 
not  contradict  the  "professional"  worker 
studies. 

Regarding  the  deficit  in  lung  cancer  in 
the  professional  groups  given  the 
increases  in  lung  cancer  seen  in 
Acheson  et  al,  Blair  et  al.,  and  Coggan 
et  al.  Dr.  Schneiderman  stated: 

This  is  another  area  in  which  there  are 
social  class  differences  *  *  *  the  higher  the 
social  class,  the  less  cigarette  smoking.  So  it 
may  very  well  be  that  professionals  are  very 
low  dgarette  smdcers,  and  this  would  lead, 
then,  to  lower  lung  cancer  rates  (Tr.  May  7, 
198&  p.  148]. 

The  frequency  of  cigarette  smoking  in 
blue  collar  wrakers  exposed  to 
fonnaldehyde  in  relation  to  the  general 
population  may  also  complicate  the 
analysis  of  lung  cancer  risk.  While  blue 
collar  workers  in  general  have  a  slightly 
higher  frequency  of  cigarette  smoking 
than  the  general  population, 
formaldehyde  workers  may  have  a 
lower  frequency  of  cigarette  smoking 
because  of  the  irritating  properties  of 
formaldehyde  to  the  respiratory  system. 
Thus,  it  is  diffiknlt  to  determine  the 
effect  of  sodai  class  bias  in  terms  of 
cigarette  smoking  on  the  true  excess  risk 
of  lung  cancer  from  formaldehyde 
exposure. 


When  OSHA  published  its  proposal, 
the  Agency  was  still  attempting  to  deal 
with  the  results  of  positive  animal  data 
in  light  of  epidemiologic  studies  of 
formaldehyde  woricers.  While  studies  of 
embalmers  and  anatomists  indicated  an 
excess  of  brain  cancer,  these  studies 
were  unconvincing.  TTiese  studies 
showed  no  excess  risk  of  lung  cancer, 
and  they  were  too  insensitive  to  detect 
any  risk  from  rare  cancers,  all  at 
plausible  sites  of  action  for 
formaldehyde,  such  as  nasal  or 
nasopharyngeal  cancer.  Under  its 
Cancer  policy,  OSHA  neither  requires 
nor  expects  site  concordance  between 
animal  studies  and  human  sites.  In  some 
cases  there  are  good  reasons  for  the 
absence  of  site  concordance.  In  drafting 
the  proposed  rule,  however.  OSHA 
could  not  plausibly  explain  how  studies 
found  excess  brain  cancer  without  also 
finding  excess  respiratory  cancer. 
Furthermore,  embalmers,  who  have 
highly  intermittent  exposures  to 
formaldehyde,  comprise  a  particularly 
unsuitable  group  for  risk  assessment  by 
the  methods  available  to  OSHA.  Thus, 
the  Agency  proposed  alternative 
regulations  in  which  formaldehyde 
might  be  treated  as  an  irritant  and  a 
carcinogen  or  simply  as  an  irritant. 

Since  the  proposal  has  been 
published,  the  evidence  regarding 
human  risk  of  exposure  to  fonnaldehyde 
has  become  substantial.  Case  control 
studies  indicate  an  excess  risk  of 
developing  nasal  cancer  which  cannot 
be  attributed  to  wood  dust  exposure. 
The  type  of  tumor  seen  in  humans  is  die 
same  as  that  observed  in  the  rodents. 
Oro-  and  nasopharyngeal  cancers  have 
been  seen  in  more  than  one  study. 
Finally,  a  study  of  the  British 
formaldehyde  industry  suggesting  a 
possible  excess  risk  of  lung  cancer  has 
been  corroborated  in  the  U.S.  industry. 

Genotoxicity 

Introduction:  According  to  the  OSTP 
report  on  chemical  carcinogens,  short- 
term  tests,  such  as  assays  for  point 
mutations,  chromosomal  aberrations, 
DNA  damage,  and  in  vitro 
transformations  are  useful  to  screen  for 
potential  carcinogens,  to  reach  a 
judgment  on  the  carcinogenicity  of  a 
chemical,  and  to  provide  information  on 
carcinogenic  medianisms  (Ex.  73-^90,  p. 
7]. 

In  addition,  as  stated  by  OSTP.  "short 
term  tests  are  presently  Ihnited  in  their 
ability  to  predict  the  presence  or 
absence  of  carcinogenicity  and  cannot 
supplant  data  from  long-term  animal 
studies  or  epidemiological  investigations 
since  the  tests  do  not  necessarily  screen 
for  all  potential  means  of  cancer 
induction  and  do  not  necessarily  mimic 


all  reactions  that  would  occur  in  vivo" 
[Ex.  73-90,  p.  17]. 

The  system  in  which  the  greatest 
number  of  chemicals  have  been 
evaluated  is  the  Salmonella  microsome 
test  where  strains  of  genetically  altered 
bacteria  provide  increased  sensitivity  to 
potential  mutagens.  Other  microbal 
systems,  not  used  as  extensively, 
include  cultured  mammalian  somatic 
cells,  such  as  mouse  lymphoma.  Chinese 
hamster  ovary,  and  Chinese  hamster 
lung  cells.  The  various  systems  are  used 
to  measure  the  capability  of  a  chemical 
to  interact  with  DNA  giving  rise  to  a 
mutagenic  event  Although  it  has  been 
widely  assumed  that  neoplasia  arises 
from  mutation,  none  of  the  specific  loci 
conventionally  used  in  bacterial  or 
mammalian  ceil  mutagenic  systems 
appear  related  to  the  cellular  changes 
that  occur  in  induction  of  neoplasia  (Ex. 
73-90,  pp.  38-39]. 

Other  heritable  phenotypic  changes  in 
mammalian  cells  may  also  cause 
neoplasia  through  interactions  with 
genetic  material.  A  number  of 
carcinogens  cause  structural  alterations 
of  chromosomes  in  the  bone  marrow  of 
exposed  animals  or  in  cultured  cells 
derived  from  various  tissues.  An  assay 
used  in  conjunction  with  tests  for 
chromosomal  aberrations  is  the 
induction  of  sister  chromatid  exchanges 
(SCEs),  believed  to  occur  when 
damaged  DNA  recombines.  It  is  also 
possible  to  identify  the  production  of 
chromosome  fragments  (micronuclei)  in 
reticulocytes  or  erythrocytes  (Ex.  73-90, 
pp.  39-40]. 

Tests  of  unscheduled  DNA  synthesis, 
measures  of  DNA  strand  breaks,  and 
assays  based  on  differential  growth 
inhibition  of  DNA  repair  proficient  and 
deficient  strains  of  £.  Coli  or  B.  Subtilis 
do  not  measure  mutation,  but  DNA 
damage  or  the  repair  of  such  damage 
resulting  from  the  chemical  exposure 
(Ex.  73-90,  p.  40]. 

Chemicals  may  have  initiating  and 
promoting  properties,  and  the  two 
properties  are  not  mutually  exclusive. 
Several  short  term  in  vivo  bioassays  to 
delect  promoters  include  the  mouse  skin 
papilloma  system  and  the  strain  A 
mouse  test.  The  OSTP  report  considered 
these  systems  as  intermediate  in 
biological  relevance  between  in  vitro 
systems  and  the  long-term  animal 
bioassay  (Ex.  73-90.  p.  41], 

In  Vitro  Tests:  The  genotoxic  effects 
of  formaldehyde  have  been  studied 
extensively.  The  first  suggestion  that 
formaldehyde  could  induce  genetic 
alterations  appeared  in  a  study  of  the 
finiit  fly.  Drosophila:  this  discovery  was 
followed  by  studies  in  fungi  and 
bacteria  \Ex.  42-11],  In  recent  studies. 


46202         Federal  Register  /  Vol.  52.  No.  233  /  Friday.  December  4.  1987  /  Rules  and  Regulations 


Fedetti  Reyrter  /  Vol.  52.  No.  233  /  Friday.  December  4.  1967  /  Rules  and  Regulations         46203 


formaldehyde  posessed  weak  mutagenic 
activity  in  the  Ames  Salmonella  test 
(Ex.  42-119]  and  induced  single-strand 
breaks  in  normal  human  fibroblast  DNA 
(Ex.  73-76).  DNA-protein  crosslinks  in 
mouse  leukemia  L1210  cells  (Ex.  73-165]. 
SCEs  in  hamster  ovary  cells  and 
cultured  human  lymphocytes  [Ex.  42-94]. 
SCEs  in  the  mouse  lymphoma  forward 
mutagen  assay  [Ex.  42-23],  chromosomal 
aberrations  in  human  fibroblast  cultiires 
(Ex.  73-31],  and  mutations  in  a  variety  of 
cultured  mammalian  cells  (Exs.  42-23; 
42-52;  73-92C]. 

Extensive  work  has  been  conducted 
on  the  mutagenic  effects  of 
formaldehyde  in  the  fruit  Hy.  Exposure 
of  adults  or  larvae  to  formaldehyde  gas 
did  not  produce  mutation,  but  injection 
of  formaldehyde  solutions  into  adults  or 
feeding  to  larvae  produced  mutagenic 
activity  in  the  males  [Ex.  42-llJ.  For 
injected  adults,  mature  sperm  was  most 
sensitive  to  mutagenic  effects:  in  larvae, 
only  the  early  spermatocytes  were 
sensitive  [Ex.  42-11].  Formaldehyde- 
treated  food  fed  to  larvae  caused 
numerous  genetic  alterations,  including 
dominant  and  recessive  lethais.  visibles, 
small  and  large  deficiencies,  inversions, 
and  translocations  [Ex.  94  p.  5]. 

The  mutagenic  activity  of 
formaldehyde  in  Drosophila 
melanogaster  larvae  was  confirmed 
recentiy  by  the  genetic  mosaic  and  sex- 
linked  recessive  lethal  tests  [Ex.  73-80] 
and  possible  reasons  for  formaldehyde's 
effects  on  Drosophila  were  suggested 
[Ex.  73-183J. 

Formaldehyde  has  been  examined  in 
various  Salmonella  typhimurium  test 
systems.  Golke  (Ex.  73-77]  found  no 
effect  at  concentrations  of  up  to  2 
moles/plate  in  tester  strains  TA 1535. 
loa  1538. 98.  and  1537  indicating  that 
neither  base  pair  nor  frameshift 
mutations  had  occurred.  Brusick  also 
found  negative  results  in  standard  Ames 
Salmonella  tests  [Ex.  42-23].  but 
Temcharoen  and  Thilly  reported  a 
positive  mutagenic  response  in  tester 
sti-ain  TM  877  (Ex.  42-119]. 
Formaldehyde  failed  to  demonstrate 
activity  in  plate  assays  with  TA  100  or 
TM  677,  but  both  strains  were  mutated 
when  the  procedure  was  altered  to 
include  a  liquid  preincubation  step  [Ex. 
42-32]. 

Chemicals  which  offgas  from 
particleboard  were  also  examined  in  the 
Salmonella  test.  Both  mutagenic  and 
toxic  effects  occurred  in  the  bacterial 
tester  strains.  The  pattern  of 
mutagenicity  and  toxicity  found  was 
similar  to  that  of  formaldehyde  [Ex.  70- 
19.  Attachment  IV.  p.  10]. 

In  mammalian  systems,  formaldehyde 
induced  mutations  in  the  mouse 
lymphoma  cell  forward  mutation  assay 


employing  the  TK  locus  (Ex.  42-23].  In 
the  dominant  lethal  assay,  male  mice 
were  injected  intraperitoneally  (ip)  with 
formaldehyde  at  50  mg/kg.  and  they 
were  mated  to  females  during  the  week 
after  exposure;  the  females  showed  a 
significant  increase  in  postimplantation 
deaths.  A  significant  increase  in 
preimplantation  deaths  also  occurred  in 
females  that  were  mated  with  males 
exposed  1  or  3  weeks  earlier  (Ex.  42-47]. 
Analysis  of  the  spermatocytes  of 
exposed  males  at  metaphase  I.  however, 
did  not  reveal  an  increased  incidence  of 
chromosomal  lesions  [Ex.  42-47].  A 
separate  investigation  in  mice  injected 
ip  at  doses  of  16  to  40  mg/kg  found  no 
evidence  of  dominent  lethal  mutagenesis 
(Ex.  42-43). 

In  addition  to  strictly  mutagenic 
effects,  formaldehyde  has  caused  a 
number  of  related  genetic  effects  in 
various  organisms.  In  cultured  cells, 
formaldehyde  induced  SCEs  in  human 
lymphocytes  and  in  Chinese  hamster 
ovary  cells  [Exs.  42-23;  42-94].  and 
initiated  cell  transformation  in  C3H/ 
lOTl/2  mouse  embryo  fibroblasts  [Exs. 
42-17;  42-102;  73-1].  The  cell 
transformation  tests  indicated  that 
formaldehyde  may  act  at  an  early  stage 
in  the  carcinogenesis  process.  In 
contrast,  formaldehyde  was  a  weak 
promoter  in  C3H/10T1/2  cells  when 
given  following  administration  of  a 
known  initiating  substance  [Exs.  20-8; 
42-48;  73-6]. 

Formaldehyde  inhibited  repair  of  O'- 
methylguanine  and  potentiated  the 
mutagenicity  of  alkylating  agents  in 
normal  human  cells  [Ex.  73-19]. 
Formaldehyde  also  induced  mutations  in 
human  cells,  suggesting  that 
genotoxicity  may  be  caused  by  a  dual 
mechanism  of  direct  DNA  damage  and 
inhibition  of  repair  of  mutagenic  and 
carcinogenic  DNA  lesions  caused  by 
other  carcinogens  [Ex.  73-19]. 

The  ability  of  formaldehyde  to  react 
with  amino  groups  in  amino  acids, 
proteins,  and  nucleic  acids  may  be  an 
important  property  in  explaining  its 
mutagenic  activity  [Ex.  73-107]. 
Formaldehyde  can  bind  to  free  amino 
groups  and  cross-link  proteins  by 
formation  of  a  methylene  bridge  [Ex.  42- 
11].  Although  formaldehyde  does  not 
react  with  pure  double-stranded  DNA.  it 
will  bind  to  single-stranded  regions. 
Since  single-stranded  regions  of  the 
DNA  occur  at  the  replication  fork,  this  is 
a  possible  site  of  action  of  formaldehyde 
[Ex.  94.  p.  7]. 

Inside  the  cell,  formaldehyde  can 
react  to  form  DNA-protein  crosslinks 
[Ex.  94,  p.  7].  These  crosslinks  have  been 
identified  in  bacteria  (Ex.  73-137],  yeast 
(Ex.  73-123).  and  mammalian  cells  [Ex. 
73-165).  The  crosslinks  were  repairable 


in  repair-proficient  strains  of  bacteria 
and  yeast  and  in  cultured  mouse  embryo 
cells.  DNA  damage  caused  by 
formaldehyde  was  also  repaired  in 
Escherichia  coli  where  formaldehyde 
was  more  toxic  to  repair  deHcient 
strains  than  to  a  wild-type,  repair 
proficient  sti-ain  (Tweats.  1981.  cited  in 
Ex.  94,  pp.  7-8).  In  human  HeLa  cell 
cultures,  formaldehyde  induced 
unscheduled  DNA  synthesis,  an 
indicator  of  DNA  damage  and  repair 
(Martin.  1978.  cited  in  Ex.94,  p.  8). 

Exposure  of  human  bronchial  cells, 
skin  fibroblasts,  and  repair-deficient 
skin  fibroblasts  to  formaldehyde 
resulted  in  DNA-protein  crosslinks  and 
DNA  single-strand  breaks  [Ex.  73-20). 
Formaldehyde  was  moderately 
cytotoxic  to  normal  bronchial  epithelial 
cells  and  Hbroblasts  at  concentrations 
that  induced  DNA  damage.  When  other 
genotoxic  substances  were  administered 
along  with  formaldehyde,  formaldehyde 
enhanced  their  cytotoxicity,  suggesting 
that  formaldehyde  has  promoter  effects. 

Other  investigative  groups  observed 
single-strand  breaks  in  the  DNA  of 
formaldehyde-treated  cells  [Exs.  73-122; 
73-123;  73-165).  These  strand  breaks 
could  have  been  a  direct  effect  of 
formaldehyde  or  the  products  of  DNA 
repair  acting  on  other  formaldehyde- 
induced  lesions,  such  as  DNA-protein 
crosslinks  (Ex.  73-122). 

In  Vivo  Tests:  Studies  of  in  vivo 
genotoxic  effects  of  formaldehdye 
include  the  mouse  spot  test,  the 
micronucleus  test,  and  induction  of 
chromosome  aberrations  or  SCE  [Exs. 
42-23;  42-47;  73-28;  73-77).  These  tests 
generally  produced  negative  results  [Ex. 
70-23].  A  slight  increase  in  SCE  was 
observed  in  the  bone  marrow  of  mice 
exposed  to  formaldehyde  at  airborne 
concentrations  in  excess  of  25  ppm  [Exs. 
25-16;  42-23].  However,  formaldehyde 
did  not  increase  either  SCE  frequency  or 
the  number  of  metaphases  displaying 
chromosomal  aberrations  in  Fi8cher-344 
rats  exposed  for  6  hrs/day  for  5  days  at 
0.5. 6.  or  15  ppm  [Ex.  73-28). 

Mice  receiving  three  daily  ip  doses  of 
formaldehyde  and  methanol  showed  a 
dose  related  increase  in  chromosomal 
aberrations,  especially  centric  fusions, 
in  bone  marrow  [Ex.  69-23-D5].  Urine 
from  mice  given  formaldehyde  orally, 
however,  showed  no  mutagenic  activity, 
and  there  was  no  evidence  of  abnormal 
sperm. 

The  strain  A  mouse  lung  adenoma 
system  developed  by  Shimkin  and 
colleagues  is  an  assay  system  generally 
viewed  as  having  greater  biological 
relevance  than  in  vitro  systems  since 
the  test  provides  for  in  vivo  metabolism 
and  chemical  disposition  (Ex.  73-90). 


The  Texas  Indoor  Air  Quality  (TIAQ) 
study  group  (Ex.  79-19]  examined 
formaldehyde  in  tbe^tiain  A  mouse  test. 
The  mice  were  given  repeated 
intraperitoneal  (ip)  or  oral  doses  of 
formalin  or  paraformaldehyde.  Sixteen 
weeks  later  the  animals  were  killed  and 
the  number  of  adenomas  appearing  on 
the  lung  surfaces  were  counted.  Neither 
paraformaldehyde  nor  formalin 
increased  the  number  of  loi^  adenomas 
in  mice  t>y  either  route  of  e)q>08ure. 

The  TIAQ  group  «l«o  examined  the 
effects  of  fcvmaldehyde  mhalation  on 
lung  tumor  inddenoe  in  strain  A  mice. 
Groups  of  30  Hnoe  were  exposed  at  0.5. 
3,  oris  ppm  for  6  hrs/day.  5  days/wk 
for  18  weeks.  At  tiie  aid  of  the  exposure 
period,  the  mice  were  killed  and  the 
number  of  adenomas  on  the  lung  lurface 
were  detennined.  Lung  tumor  response 
was  elevated  in  all  experimental  groups, 
reaching  statistical  significance  in  the  IS 
ppm  exposure  group. 

Formaldehyde,  when  inhaled,  also 
showed  an  ability  to  antagonize  the 
known  carcinogenicity  of  urethane.  The 
authors  speculated  that  this  effect  might 
be  related  to  formaldehyde's  capacity  to 
inhibit  DNA  repair  resulting  in  death  of 
the  carcinogenically  transformed  cells 
[Ex.  70-19). 

In  humans,  there  is  little  evidence  of 
genotoxic  effects  at  the  relatively  low 
exposures  examined.  A  preliminary 
report  noted  an  increase  in  SCEs  in  eight 
medical  students  exposed  to 
formaldehyde  at  1  ppm  intermittently  for 
10  weeks  during  an  anatomy  class  (Ex. 
42-110).  A  second  study  of  six  pathology 
staff  workers  exposed  to  formaldehyde 
at  1.14  to  a93  mg/m'  (0.9-5.5  ppm)  for  4 
to  11  years  and  five  unexposed  controls, 
however,  failed  to  detect  differences  in 
either  induction  of  chromosomal 
aberrations  or  frequency  of  SCEs  [Ex. 
70-52). 

Ward  et  al.  (Ex.  77-19A]  conducted  a 
battery  of  tests  to  monitor  for  genetic 
damage  in  a  group  of  11  hospital 
autopsy  service  workers  and  11  matched 
controls.  Workers  received  intermittent 
exposures  to  formaldehyde  tiiat  ranged 
from  0.61  to  1.32  ppm  calculated  as  an  8- 
hour  TWA.  Subjects  were  matched  for 
sex.  age,  and  use  of  alcohol,  tobacco, 
and  marijuana.  Information  was 
collected  on  health,  medications,  and 
exposure  to  odier  toxins.  Tests  included 
sperm  count,  abn<mnal  sperm 
morphology,  and  2  F-body  frequency  (a 
measure  of  chromosome 
nondisjunction).  Evaluation  of 
confounding  variables  suggested 
correlations  between  reduced  sperm 
count  and  marijuana  use  and  between 
increased  abnonnal  morphology  and 
medications.  No  difference  in  any  test 
was  attributed  to  formaldehyde. 


although  the  authors  noted  Oiat  their 
study  was  too  small  to  detect  sKght 
changes. 

Fleig  et  al.  {Ex.  73-68B]  conducted  a 
cytogenetic  analysis  of  the  peripheral 
blood  lymphocytes  of  1  workers 
exposed  to  formaldehyde  for  23  to  35 
years  in  its  manufacture  and  processing 
into  resins.  Hie  workers  had  exposure 
to  formaldehyde  not  exceeding  5  ppm 
before  1971  or  1  ppm  afterwards.  If  gaps 
were  excluded,  workers  had  a  slight 
increase  in  aberrant  cells  compared 
wifli  in-plant  controls. 

Suskov  and  Sazonova  reported  diat 
the  average  frequency  of  cells  with 
chromosome  aberrations  in  peripheral 
blood  lymphocytes  was  5  percent  in  31 
workers  exposed  to  phenol 
formaldehyde  resins  versus  2.4  percent 
in  74  control  subjects  (Ex.  17).  On  the 
average,  the  woricers  were  39.1  years 
old,  and  they  had  worked  with  resins  for 
4  months  to  30  years. 

OSHA  'a  Analysis  of  Genotoxicity  of 
Formaldehyde:  To  smnmarize  the 
studies  available,  in  vitro  tests  of 
genotoxicity  provide  corroborating 
evidence  diat  formaldehyde  should 
possess  carcinogenic  activity.  In  vivo 
tests  are  of  a  limited  nature  and  are  not 
conclusive. 

There  are  several  reasons  why  in  vivo 
studies  mi^t  3deld  results  different  than 
the  in  vitro  test  systems.  For  example. 
Farber  et  al.  (Ex.  73-15]  attaibuted  the 
differences,  in  part,  to  the  metabolism  of 
formaldehyde.  They  stated: 

It  is  clear  that  at  low  exposures  [e^..  1  ppm 
or  less]  formaldehyde  is  rapidly  assimilated 
into  tlie  metabolic  pool  or  bound  to  tissue 
proteins  and  other  macromolecules  thus 
reducing  the  amount  of  formaldehyde 
potentially  avHikble  to  interact  with  genetic 
material.  This  conclusion  is  supported  by  the 
results  of  studies  in  rats  exposed  to  airborne 
coocentrations  of  up  to  14.3  ppm 
formaldehyde  whidi  failed  to  produce  any 
detectable  covalent  binding  in  bone  marrow 
cells  (Casanova-Schmitz  et  al.,  1984)  *  *  * 
However,  the  results  of  these  studies  would 
not  preclude  die  posBibility  that 
fonnaldehyde  could  induce  mutations  in 
epithelial  cells  of  the  nasal  mucosa  directly, 
especially  at  high  airborne  exposure  levels. 
Likewise,  one  cannot  rule  out  the  possibility 
that  formaldehyde  may  act  in  a  promotional 
role  (Ex.  73-15,  p.  7). 

The  FI  contended  that  the  in  vivo 
results  in  human  studies  were  more 
relevant  to  human  exposure  than  the  in 
vitro  results,  and  that  on  this  basis, 
formaldehyde  is  not  genotoxic 

Dr.  Frederics  Perera.  a  researcher  at 
Columbia  University  who  works  in  this 
field,  disagreed  ivith  the  FI  position, 
stating  that:  "in  general,  in  vitro  systems 
are  relevant  and  predictive  indicators  of 
effects  that  can  occur  in  vivo.  In  vivo 
test  methods  tend  to  be  insensitive  and 


it  is  very  difficult  to  find  suitable 
populations  for  study"  (Tr.  May  15, 1986, 
pp.  115-118). 

For  a  number  of  reasons,  OSHA 
agrees  with  Dr.  Perera's  assessment  and 
concludes  that  tfie  short-term  tests  for 
genetic  toxicity  are  concordant  with  a 
finding  that  fonnaldehyde  is  a 
carcinogenic  substance.  First,  the  OSTP 
Guidelines  stress  that  short-term  tests 
should  be  carefully  selected  to  ensure 
that  they  have  be«i  adequately 
validated  (Ex.  73-90.  p.  7).  While 
research  remains  ongoing,  systematic 
efforts  have  been  made  to  evaluate  the 
ability  of  in  vitro  assays  to  detect  or 
predict  chemical  carcinogeiu  (Ex.  73-80, 
pp.  43-44).  No  such  effort  hat  been 
extended  to  in  vivo  test  systems.  In  fact, 
the  FI  criticized  the  ability  of  one  in  vivo 
system,  the  strain  A  mouse  assay,  to 
predict  carcinogenic  activity  [Tr. 
February  13-15, 1985,  pp.  16,  78-79). 
Second,  all  of  the  in  vivo  evidence  is  not 
negative,  even  diough  few  human 
subjects  have  been  tested,  and  the  tests 
have  been  too  insensitive  to  detect 
anything  but  extremely  obvious 
changes.  Third,  "it  is  believed  that  the 
primary  initial  site  for  cancer  induction 
is  die  DNA  "  [Ex.  73-90.  p.  15).  Evidence 
that  formaldehyde  interacts  with  DNA  is 
sufficient  alone  to  suspect  that  this 
substance  would  also  be  a  carcinogen. 

DNA  Binding  Studies:  Several  in  vivo 
studies  have  demonstrated  that 
formaldehyde  interacts  with  DNA  and  is 
capable  of  cancer  initiation. 
Investigations  have  found  that 
formaldehyde  causes  chromosomal 
aberrations  in  alveolar  macrophages 
and  that  formaldehyde  covalently  binds 
with  DNA  and  protein  in  the  rat  nasal 
mucosa.  The  TIAQ  Study  investigators 
[Ex.  70-19  Attachment  IV,  pp.  1-7) 
determined  the  genotoxicity  of 
formaldehyde  in  Sprague-Dawley  rats  at 
sites  beyond  the  nasal  passages.  Tissues 
selected  for  analysis  were  alveolar 
macrophages,  chosen  to  detect  damage 
in  die  respiratory  tract,  and  bone 
marrow  cells,  chosen  to  detect  systemic 
damage.  In  one  approach,  changes  in 
DNA  and  RNA  content  of  the  tissues 
were  measured  by  flow  cytometry.  The 
tissues  were  also  examined 
microscopically  to  assess  chromosome 
damage. 

Flow  cytometry  analysis 
demonstrated  small  but  significant 
alterations  in  the  RNA  content  of  die 
macrophages  as  a  result  of  inhalation  of 
formaldehyde  at  0.5,  3.  or  15  ppm  for  8 
hr/day,  5  days/wk,  up  to  24  weeks  [Ex. 
70-19  E).  Consistent  with  the  results  of 
another  experiment  performed  by 
Casanova-Schmitz  and  Heck  of  die  CIIT 
(Ex.  62),  the  investigators  found  no 
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changes  in  either  the  DNA  or  RNA 
content  of  bone  marrow  cells. 
Formaldehyde  produced  no 
observable  cytogenetic  damage  to  the 
bone  marrow  cells  but  a  significant 
increase  in  chromosomal  aberrations  in 
the  alveolar  macrophages  of  the  15  ppm 
group.  Chromosome  breaks  and  centric 
fusions  also  were  increased  in  some 
rats,  but  not  in  a  dose-related  manner. 
According  to  the  authors: 

These  Hndings  suggest  that  inhaled 
formaldehyde  is  capable  of  producing 
genotoxic  effects  in  the  lower  respiratory 
tract  of  rats.  It  would  seem  prudent  to 
explore  these  genotoxic  effects  in  greater 
detail  to  determine  if  the  carcinogenic 
activity  of  formaldehyde  to  the  lower 
respiratory  tract  should  be  reassessed  [Bx. 
70-ia  Attachment  IV.  p.  4|.  I 

Casanova-Schmitz  and  Heck 
extracted  homogenates  of  rat  nasal 
mucosa  with  denaturing  organic  solvent. 
Formaldehyde  caused  a  loss  of  nucleic 
acids  from  the  aqueous  phase.  The 
missing  DNA  and  RNA.  found  at  the 
interface  between  the  aqueous  and 
organic  phases,  could  only  be  recovered 
after  enzymatic  proteolysis,  indicating 
that  protein  crosslinking  probably  had 
occurred  [Ex.  42-24]. 

To  further  examine  this  phenomenon, 
the  investigators  exposed  rats  to  0,  2.  6, 
1 5,  or  30  ppm  of  airborne  formaldehyde 
for  6  hr/day  for  2  days  (Ex.  70-25,  pp. 
23-25,  Fig.  3).  (Exposure  for  2  days  was 
intended  to  stimulate  cell  turnover,  and 
increase  the  amount  of  single-stranded 
UNA).  When  they  repeated  the 
extraction  procedure  described  above, 
the  authors  found  a  linear  relationship 
between  the  percentage  of  respiratory 
mucosal  DNA  in  the  interfacial  layer 
and  the  airborne  concentration  of 
formaldehyde. 

According  to  the  investigators  [Ex.  70- 
25.  p.  24): 

This  finding  constitutes  the  first  evidence 
that  inhaled  formaldehyde  may  induce  the 
formation  of  DNA-protein  cross  links  in  vivo. 

The  investigators  recognized  that  the 
inability  to  separate  DNA  from  proteins 
did  not  constitute  proof  of  the  formation 
of  crosslinks  with  formaldehyde  [Ex.  73- 
8lH).  Testing  this  possibility  led  to  the 
use  of  the  dual  radioactive  labeling 
experiment  based  on  the  considerations 
described  below. 

Formaldehyde  dehydrogenase  (FDH) 
is  an  important  enzyme  in  the 
metabolism  of  formaldehyde.  FDH 
catalyzes  the  nicotinamide  adenine 
dinucleotide  (NAD-t-)-dependent 
oxidation  of  the  formaldehyde  adduct, 
S-hydroxymethyl  glutathione,  to  form  S- 
formyl  glutathione  [Ex.  70-23].  Some 
isozymes  of  aldehyde  dehydrogenase 
catalyze  the  NAD "^ -dependent  oxidation 


of  formaldehyde  to  formate.  These 
enzymes  are  present  at  relatively  high 
concentrations  in  rat  nasal  mucosa. 

Metabolic  pathways,  such  as  those 
described  above,  that  lead  to  the 
oxidation  of  formaldehyde  result  in  the 
removal  of  one  hydrogen  atom  from  the 
formaldehyde.  Formation  of  adducts  and 
crosslinks  does  not  involve  the  loss  of 
hydrogen.  Thus,  in  a  dual  labeling 
experiment,  the  'H/'-'C  ratio  of 
macromolecules  containing  adducts  or 
crosslinks  with  formaldehyde  will  be 
higher  than  for  macromolecules  labeled 
by  oxidative  metabolism  [Ex.  62,  p.  27]. 
Casanova-Schmitz  and  Heck  took 
advantage  of  these  properties  to 
demonstrate  the  formation  of  covalent 
adducts  or  crosslinks  between  DNA  and 
formaldehyde  protein  complexes. 

Rats  were  exposed  for  6  hours  to  0.3. 
2,  6, 10,  or  15  ppm  of  formaldehyde  to 
maximize  single-stranded  DNA.  On  the 
second  day  the  rats  were  exposed  to 
identical  concentrations  of 
formaldehyde,  labeled  with  carbon-14 
and  tritium.  At  6  ppm,  a  significantly 
greater  amount  of  •*C  was  incorporated 
into  DNA  in  the  aqueous  layer  than  into 
interfacial  DNA,  indicating  that 
metabolism  of  formaldehyde  was 
greater  than  DNA  adduct  formation.  The 
specific  activity  of  '«C-labeled  DNA 
recovered  in  the  aqueous  layer  also 
differed  from  that  in  the  interfacial  layer 
at  the  6  ppm  dose.  This  indicated  that 
the  two  DNA  structures,  present  in  the 
aqueous  and  interfacial  layers,  differed; 
otherwise  they  could  not  have  been 
separated  by  solvent  extraction  into 
portions  with  differing  specific 
activities. 

The  'H/'*C  ratio  was  quantitatively 
related  to  the  fraction  of  formaldehyde 
covalently  bound  to  the  macromolecule. 
For  respiratory  mucosal  interfacial 
DNA,  the  =»H/>*C  ratios  increased  with 
increasing  formaldehyde  concentration. 
At  concentrations  above  2  ppm,  the 
difference  between  'H/'*C  ratios  of 
interfacial  and  aqueous  DNA  was 
statistically  significant.  Increases  in  the 
^H/'*C  ratio  of  aqueous  D.N  A  were  not 
observed,  so  that  the  increase  in  the 
fraction  of  DNA  labeled  due  to  covalent 
binding  [i.e.  adduct/crosslink  formation) 
occurred  only  in  the  interfacial  layer. 

The  concentration-response  profile  for 
covalent  binding  of  formaldehyde  to 
DNA  was  linear  above  6  ppm,  but  non- 
linear at  lower  concentrations.  The 
authors  concluded  from  this: 

The  explanation  for  low-dose  nonlinearity 
in  binding  of  formaldehyde  to  DNA  is  not 
entirely  clear  at  this  time.  However,  at  least 
two  mechanisms  could  explain  such 
nonlinear  behavior.  First,  physiological  and 
biochemical  defense  mechanisms,  such  as 
mucociliary  clearance,  metabolism,  and 


repair,  could  he  inactivated  or  may  become 
less  efficient  with  increasing  formaldehyde 
concentrations,  resulting  in  a 
disproportionate  increase  in  the 
concentration  of  DNA-protein  crosslinks. 
Second,  the  marked  increase  in  cell  turnover 
caused  by  formaldehyde  exposure  at  6  ppm 
relative  to  that  at  2  ppm  could  increase  the 
availability  of  sites  in  the  DNA  for  reaction 
with  formaldehyde  [Ex.  73-aiH,  p.  240). 

To  explore  their  hypothesis  that 
oxidation  of  formaldehyde  by  the 
respiratory  mucosa  is  a  detoxification 
step,  the  CUT  investigators  administered 
phorone  to  rats  one  hour  after  the 
second  of  two  6-hour  exposures  to 
formaldehyde  [Ex.  73-aiH].  The  phorone 
caused  a  90  percent  reduction  in 
nonprotein  sulfhydryls  (NPSH)  in  the 
respiratory  mucosa  for  5  hours  before 
beginning  to  rebound.  By  depleting 
NPSH.  the  investigators  were  depleting 
glutathione,  which  is  an  essential 
activator  of  formaldehyde 
dehydrogenase  (FDH). 

Under  conditions  of  depleted 
glutathione,  the  yield  of  crosslinked 
DNA  from  the  respiratory  mucosa  was 
about  threefold  higher  than  in  rats 
exposed  to  formaldehyde  alone.  The 
authors  believed  this  research 
demonstrated  that  metabolism  of 
formaldehyde,  i.e.  through  oxidation  by 
FDH,  is  an  important  defense 
mechanism  protecting  against  cancer 
[Ex.  73-81H1. 

OSHA  believes  that  studies  showing 
DNA  adduct  formation  indicate  that 
formaldehyde  is  capable  of  initating  the 
carcinogenic  process  since  DNA  adduct 
formation  occurred  after  only  two  days 
of  exposure  at  2  ppm  [Ex.  85-84, 
Appendix  p.  18].  These  studies  also 
imply  that  the  site  of  tumor  development 
should  occur  in  the  respiratory  tract. 
This  information,  like  the  cytotoxicity 
data  described  in  a  later  section, 
indicate  that  2  ppm  should  not  be 
considered  a  "no-effect  level". 

As  described  in  other  sections  of  this 
document,  formaldehyde  appears  to  be 
capable  of  acting  at  more  than  one  stage 
in  the  carcinogenic  process.  Several 
sources  of  information  indicate  that 
formaldehyde  is  a  late  stage  carcinogen 
HS  well  as  an  initiator.  Therefore,  DNA 
binding  studies  conducted  on  animals 
exposed  to  formaldehyde  for  two  days 
provide  qualitative  evidence  that 
formaldehyde  should  be  a  carcinogen, 
but  such  information  should  be  applied 
with  great  caution  to  the  quantitative 
assessment  of  risk.  OSHA  also  notes 
that  other  uncertainties  exist  in  the  use 
of  these  data  for  quantitative  risk 
assessment  as  described  by  the  EPA 
Expert  Panel  [Ex.  85-89].  While  the  CUT 
investigators  worked  closely  with  the 
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EPA  Panel  and  provided  additional 
valuable  information  regarding  their 
study,  they  were  unable  to  repudiate  all 
of  the  issues  raised  by  the  Panel 
regarding  the  utility  of  the  study  to 
predict  human  risk. 

Cancer  in  Animals 

Synopsis  of  the  Data:  In  1983,  the 
Consensus  Workshop  on  Formaldehyde 
[Ex.  70-56,  p.  343]  concluded: 

Formaldehyde  gas  is  carcinogenic  for  rats 
and  probably  for  mice,  producing  nasal 
tumors  after  inhalation.  Limited  experiments 
in  Syrian  hamsters  have  not  demonstrated 
carcinogenicity.  In  rats,  the  carcinogenic 
response  appears  nonlinear,  being 
disproportionately  higher  at  the  higher 
concentrations  (14  ppm). 

In  the  Proposed  Rule,  OSHA 
concluded,  based  on  the  studies 
reviewed  by  the  Consensus  Workshop 
and  new  information,  primarily  the  Tobe 
et  al.  report  [Ex.  73-146]  that 
formaldehyde  should  be  treated  as  a 
potential  occupational  carcinogen: 

jFJormaldehyde  has  been  shown  to  tte  a 
carcinogen  in  two  strains  of  male  and  female 
rats  in  long  term  bioassays.  This  finding  is 
supported  by  suggestive  evidence  of 
carcinogenicity  in  hamsters  and  mice  and  by 
positive  findings  in  short  term  tests  [SO  FR 
50446). 

Evidence  for  the  carcinogenicity  of 
formaldehyde  in  animals  was  discussed 
in  detail  in  the  proposed  rule  [50  FR 
50433-50437].  Briefly,  the  studies  of 
greatest  interest  are  chronic  inhalation 
bioassays  conducted  by  Battelle 
Columbus  Laboratories  for  the  Chemical 
Industry  Institute  of  Toxicology  (CIIT) 
[Exs.  12;  42-116:  42-131],  by  New  York 
University  (NYU)  [Exs.  42-3;  42-4],  by 
Tobe  et  al.  [Ex.  73-146],  and  by  Dalbey 
[Ex.  42-33],  as  well  as  skin  painting 
studies  by  Spangler  and  Ward  [Ex.  70- 
44]  and  Krivanek  et  al.  [Ex.  70-43].  Only 
those  studies  pertinent  to  defining  risk 
are  repeated  in  this  preamble  to  the  final 
standard. 

Experimental  evidence  in  animals 
consisted  of  benign  and  malignant  nasal 
tumors  in  Fischer  344  rats  [Ex.  12].  nasal 
cancers  in  B6C3F1  mice  [Ex.  12],  benign 
and  malignant  nasal  tumors  in  male 
Sprague-Dawley  rats  [Exs.  42-3;  42-4] 
and  in  male  Fischer  344  rats  [Ex.  73- 
146],  possible  cocarcinogenic  effects 
with  diethylnitrosamine  (DEN)  in 
hamsters  [Ex.  42-33].  no  increased  risk 
of  skin  tumors  in  female  CD-I  mice 
given  dermal  applications  of  formaUn 
[Ex.  70-43],  and  inconclusive  data 
regarding  promotion  of  skin  tumors  in 
Senear  mice  given  formaldehyde  applied 
to  their  backs 

The  CIIT  Study:  In  this  inhalation 
bioassay  of  formaldehyde,  exposure 
groups  consisted  of  120  male  and  120 
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female  animals  of  each  of  two  species, 
the  Fischer  344  rat  and  the  B6C3F1 
mouse.  The  animals  were  exposed  for  6 
hr/day,  5  days  a  week  at  concentrations 
averaging  2.0.  5.6,  and  14.3  ppm  over  the 
course  of  the  experiment.  During  the  24- 
month  exposure  period,  microscopic 
examinations  were  conducted  on 
animals  killed  at  6. 12, 18,  and  24 
months.  To  examine  lesion  recovery, 
some  animals  were  retained  after 
termination  of  exposure.  All  of  the  mice 
were  killed  at  three  months  post- 
exposure, but  some  of  the  rats  were 
retained  until  6  months  post  exposure 
(30  months  on  study). 

In  the  rats,  there  was  a  significant 
increase  in  squamous  cell  carcinoma  of 
the  nasal  cavity  in  both  males  (51 
tumors)  and  females  (52  tumors) 
exposed  to  formaldehyde  at  14.3  ppm. 
One  male  and  one  female  rat  exposed  at 
5.6  ppm  also  had  a  squamous  cell 
carcinoma  of  the  nasal  cavity. 

Two  male  mice  exposed  at  14.3  ppm 
had  squamous  cell  carcinomas  of  the 
nasal  cavity,  observed  only  at  necropsy 
at  24  months.  The  number  of  nasal 
cancers  in  mice  was  insufficient  to  show 
statistical  significance,  but  they  appear 
to  be  formaldehyde  related  and 
biologically  significant  because  of  their 
histological  type  and  the  rarity  of  such 
tumors  in  unexposed  mice. 

Microscopic  evaluation  of  histological 
sections  revealed  increased  incidences 
of  epithelial  dysplasia  and  squamous 
cell  metaplasia  in  male  mice  exposed  at 
5.6  and  14.3  ppm  and  in  female  mice 
exposed  at  14.3  ppm.  During  exposure, 
at  least  some  mice  from  each  exposure 
group  developed  rhinitis  (inflammation 
of  the  mucous  membrane  of  the  nose). 

All  groups  of  rats  exposed  to 
formaldehyde  had  increased  incidences 
of  non-neoplastic  lesions  of  the  nasal 
cavity  including  epithelial  dysplasia, 
squamous  cell  metaplasia,  and  rhinitis. 
Rats  exposed  at  14.3  ppm  were  most 
severely  affected,  with  all  three  changes 
present  in  animals  rats  sacrificed  after  6 
and  12  months  of  exposure  [Ex.  42-116]. 
Females  from  the  14.3  ppm  group  also 
had  increased  incidences  of  squamous 
metaplasia  of  the  trachea.  At  24  months, 
rats  exposed  at  14.3  ppm  also  had 
increased  incidences  of  squamous 
atypia,  squamous  epithelial  hyperplasia, 
and  hyperkeratosis  [Ex.  42-131]. 

In  describing  the  lesions  found  in  the 
nasal  cavity  of  exposed  rats,  the  authors 
[Ex.  42-131]  stated  that: 

Apparent  progression  from  squamous 
metaplasia  to  squamous  epithelial 
hyperplasia  with  increased  keratin 
production  and  then  to  areas  of  squamous 
papilliary  hyperplasia  with  areas  of  cellular 
atypia  was  evident  in  the  high  dose  group 
only.  More  advanced  lesions  diagnosed  as 


carcinoma  "in  situ"  and.  Tmally,  invasive 
squamous  cell  carcinomas  of  the  nasal 
turbinates  were  present  in  rats  from  the 
intermediate  and  high  exposure  groups,  but 
were  statistically  different  from  controls  in 
the  high  exposure  group  only. 

Additional  information  on  the 
squamous  cell  carcinomas  was  obtained 
for  98  of  103  animals  [Ex.  73-810). 
Single  neoplasms  were  present  in  40 
male  and  40  female  rats  exposed  at  14.3 
ppm.  Nine  additional  males  and  9 
females  had  multiple  neoplasms  (21  and 
20  tumors,  respectively).  More  than  half 
the  squamous  cell  cancers  occurred  on 
the  lateral  side  of  the  nasoturbinate  and 
adjacent  lateral  wall  at  the  front  of  the 
nose,  about  25  percent  were  located  on 
the  midventral  nasal  septum  and  the 
roof  of  the  dorsal  meatus.  A  small 
number  (2.5%)  were  found  on  the 
maxilloturbinate.  The  other  regions  of 
the  nose  did  not  contain  any  squamous 
cell  carcinomas  except  as  the  result  of 
invasion. 

Histopathologic  evaluation  revealed 
the  presence  of  18  benign  polypoid 
adenomas  with  similar  morphologic 
characteristics  in  rats'  nasal  cavities 
[Exs.  42-90:  73-50].  The  distribution  of 
tumors  was  as  follows:  1  in  control 
animals,  8  in  the  2  ppm  exposure  group. 
6  in  the  5.6  ppm  group,  and  3  in  the  14.3 
ppm  group.  Two  animals  with  polypoid 
adenomas  in  the  14.3  ppm  group  also 
had  squamous  cell  carcinomas  of  the 
nasal  passages.  A  third  rat  in  the  high 
dose  group  had  a  malignant  neoplasm 
with  morphologic  features  similar  to 
those  of  polypoid  adenomas.  The 
polypoid  adenomas  were  confined  to 
poorly  ciliated  epithelium  in  the  most 
anterior  part  of  the  nasal  cavity  and 
were  restricted  to  the  free  margins  of  the 
naso-  and  maxillotiui>inate8  and  the 
lateral  wall  adjacent  to  these  margins. 

In  the  CUT  study,  the  malignant  nasal 
tumors  in  the  high  dose  rats  clearly 
caused  early  deaths  [Exs.  42-22;  44-17]. 
Dr.  Kenneth  Brown  performed  statistical 
tests  on  the  rat  data  [Ex.  42-22],  and  he 
found  a  significantly  increased 
incidence  of  early  deaths  at  all  exposure 
levels,  suggesting  that  there  was  a 
mortality  effect  due  to  formaldehyde 
inhalation  aside  from  deaths 
attributable  to  nasal  cancer.  In  contrast 
to  the  results  in  rats.  Brown  found  no 
signiBcant  compound-related  early 
mortality  in  the  CIIT  mice. 

The  CIIT  bioassay  included 
histopathologic  analysis  in  the  14.3  ppm 
animals  at  sites  other  than  the  nasal 
passages  [Ex.  12].  Clinical  chemistry 
studies  were  also  performed  on  the 
animals  at  each  sacrifice  period.  OSHA 
reviewed  this  information  to  determine 
if  there  was  any  evidence  of  to  brain 
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cancer  or  leukemia  in  these  animals.  Of 
115  rats  examined  following  exposure  to 
formaldehyde  at  14.3  ppm.  28  (24%) 
showed  evidence  of  bone  marrow 
hyperplasia.  Only  7  of  113  (Q%)  control 
rats  had  bone  marrow  hyperplasia.  Such 
a  finding  might  occur  if  an  animal  had 
leukemia,  but  no  increase  in  incidence 
of  leukemia  was  found;  the  lesions 
appeared  to  be  associated  with  an  ' 
increased  demand  for  leukocytes  and 
erythrocytes  in  animals  with  nasal 
tumors  (Ex.  12].  The  incidence  of 
leukemia  in  the  14.3  ppm  exposure  group 
was  6  percent  with  9  percent  in  the 
controls.  The  incidence  of  lymphomas  in 
mice  was  also  examined  by  OSHA: 
there  was  no  association  with 
formaldehyde  exposure.  ' 

Extensive  hematology  data  for  rats 
and  mice  were  collected  at  6, 12, 18,  and 
24  months  after  exposure  [Ex.  12]. 
Measurements  included  hemoglobin, 
hematocrit,  leukocytes,  erythrocytes, 
mean  cell  volume,  mean  cell  hemoglobin 
concentration,  reticulocytes,  immature 
neutrophils,  mature  neutrophils, 
lymphocytes,  eosinophils,  and 
monocytes.  In  no  case  was  there  apy 
statistically  significant  trend  to      | 
increasingly  abnormal  values  as 
exposure  continued.  These  results  are 
consistent  with  the  absence  of  excess 
leukemias  in  the  high  dose  animals. 

The  brains  of  animals  exposed  at  14.3 
ppm  and  of  control  animals  were  also 
examined  histopathologically  [Ex.  12]. 
There  was  no  evidence  in  rats  or  mice  of 
brain  lesions  related  to  exposure  to 
formaldehyde. 

Dr.  Neil  Krivanek  of  DuPont  evaluated 
information  on  the  CUT  rats  to 
determine  if  formaldehyde  had  caused 
brain  damage  or  brain  tumors  [Tr. 
February  15, 1985,  pp.  632-633].      i 
According  to  Krivanek: 

At  all  scheduled  sacrifices  animals  were 
necropsied  and  brains  were  removed  and 
weighed.  No  differences  between  exposed 
and  (un)treated  animals  were  found.  Brain 
and  spinal  cord  tissues  were  examined  for 
both  gross  and  microscopic  pathologic 
changes  in  high-dose  and  control  animals. 
Four  sections  of  the  brain  were  evaluated: 
cerebellum,  cerebrum,  medulla,  and  optic 
nerve. 

Simple  neurofunctional  examinations,  such 
as  posture,  gait,  and  pupillary  response  were 
performed  on  all  animals  prior  to  scheduled 
sacrifice  at  18.  24.  27.  and  30  months  in  the 
study.  There  were  no  differences  found 
between  exposed  and  control  animals.  This 
information  coupled  with  that  of  the  negative 
histopathologic  examinations  of  nervous 
system  tissue  provides  strong  evidence  that 
formaldehyde  does  not  produce  nervous 
system  damage. 

Bated  on  this  review,  OSHA     ! 
concludes  that  the  CUT  study  does  not 
support  a  Hnding  that  formaldehyde 


causes  brain  cancer  or  leukemia  in 
rodents. 

The  NYU  Study:  Studies  conducted  at 
NYU  [Exs.  42-3;  42-4]  corroborate  the 
fmdings  in  the  CUT  study  and 
demonstrate  that  the  inhalation  of 
formaldehyde  induces  nasal  cancer  in 
rats.  The  initial  study  was  intended  to 
evaluate  the  effects  of  inhalation  of 
bis(chloromethyl)ether  (BCME). 
Hydrogen  chloride  (HCI)  and 
formaldehyde  were  premixed  before 
introduction  into  the  chamber  air.  This 
approach  was  supposed  to  maximize  the 
concentration  of  BCME,  but  only  small 
amounts  were  formed. 

Subsequent  to  the  start  of  the  study  at 
NYU.  the  CUT  announced  their  interim 
fmdings  in  rats.  To  follow  up  on  the  CUT 
findings  and  compare  them  with  their 
own  results,  the  NYU  investigators 
conducted  a  second  study  containing 
four  groups  of  animals;  one  exposed  to  a 
premixed  HCI-formaldehyde  mixture  as 
in  the  first  test,  a  second  exposed  to 
these  two  gases  without  premixing,  a 
third  group  exposed  to  formaldehyde, 
and  a  fourth  group  exposed  to  HCI. 

All  animals,  male  rats  of  the  Sprague- 
Dawley  strain,  were  exposed  for  6  hrs/ 
day,  5  days  a  week  for  life.  They  were 
allowed  to  die  naturally  or  were  killed 
when  moribund.  Necropsy  was 
performed  on  each  animal,  with 
attention  being  given  to  the  respiratory 
tract.  In  the  first  experiment,  histological 
slides  were  prepared  from  each  side  of 
the  head.  In  the  second  experiment,  the 
head  was  cut  vertically  into  four  slabs 
beginning  just  behind  the  nostrils  and 
extending  to  the  orbits.  Histologic 
sections  were  obtained  from  the  face  of 
each  slab. 

In  experiment  one,  the  rats  were 
exposed  at  average  concentrations  of 
14.7  ppm  of  formaldehyde  and  10.6  ppm 
of  HCI.  Of  the  99  exposed  animals.  28 
developed  nasal  tumors  which  consisted 
of  25  squamous  carcinomas  and  3 
papillomas.  A  high  proportion  of 
exposed  rats  showed  squamous 
metaplasia  of  the  nasal  cavity.  They 
also  had  more  epithelial  hyperplasia  and 
hyperplasia  with  atypia  than  the 
controls.  No  primary  tumors  were 
observed  in  the  larynx,  trachea,  or  lungs 
[Ex.  42-3]. 

Although  the  results  of  the  second 
experiment  were  not  available  in 
published  form,  Dr.  Roy  Albert  provided 
OSHA  with  information  on  the 
incidence  of  nasal  tumors  in  each  of  the 
study  groups  [Ex.  42-4].  In  100  rats 
exposed  to  formaldehyde  at  nominal 
concentrations  of  14  ppm,  there  were  39 

squamous  cell  carcinomas,  10  squamous 

cell  papillomas,  and  1  fibrosarcoma. 

When  formaldehyde  was  premixed  with 

10  ppm  of  hydrogen  chloride,  incidences 


in  100  rats  were:  45  squamous  cell 
carcinomas,  13  squamous  cell 
papillomas,  1  fibrosarcoma,  1 
adenocarcinoma,  and  1 
esthesioneuroepithelioma.  If  the  two 
chemicals  were  not  premixed,  nasal 
tumor  incidences  in  100  rats  were:  27 
squamous  cell  carcinomas,  10  squamous 
cell  papillomas.  2  adenocarcinomas,  and 
1  nasal  polyp.  There  were  no  nasal 
tumors  in  99  air  controls.  98  colony 
controls,  or  in  99  animals  exposed  to 
hydrogen  chloride  alone. 

OSHA  concludes  that  the  NYU  study 
confirms  in  a  second  strain  of  rats  that 
exposure  to  formaldehyde  can  cause 
cancer  in  animals.  The  Agency  is  not 
using  the  NYU  study  for  quantitative 
assessment  of  risk,  however,  for  reasons 
discussed  below. 

The  first  NYU  study  intended  to 
examine  the  carcinogenicity  of  BCME. 
An  esthesioneuroepithelioma  was  seen, 
as  expected  for  BCME  [Tr.  May  5, 1986, 
p.  162],  and  HCI.  although  not  irritating 
when  given  alone  at  10  ppm.  could  have 
enhanced  the  cytotoxicity  of 
formaldehyde.  For  these  reasons,  the 
information  in  this  NYU  study  is  deemed 
by  OSHA  to  be  less  reliable  as  a 
quantitative  evaluation  than  the  CUT 
study. 

Additional  points  of  concern  are:  less 
histopathology  was  conducted  on  the 
NYU  rats  than  the  CUT  rats;  and  interim 
results  were  reported  only  when  a  tumor 
was  grossly  observable.  Both  factors 
could  result  in  a  failure  to  detect  tumors 
and  a  consequent  underprediction  of 
risk.  Less  information  is  available  on 
experimental  conditions  and 
histopathology  for  the  NYU  study  than 
for  the  CUT  study,  and  the  NYU  study 
employed  only  one  dose.  Both  factors 
would  make  any  assessment  based  on 
the  NYU  study  considerably  less 
reliable  than  one  based  on  the  more 
extensive  CUT  study. 

Other  Rat  Studies:  Tobe  et  al.  [Ex.  73- 
146],  exposed  groups  of  32  male  Fischer 
344  rats  to  0.3.  2.0  and  75  ppm  of 
formaldehyde  for  6  hr/day,  5  days  a 
week  for  up  to  28  months.  The 
experiment  also  consisted  of  a  colony 
control  and  a  room  control.  In  the 
highest  dosage  group,  there  were  14 
cases  of  squamous  cell  carcinoma  and  5 
cases  of  squamous  cell  papilloma.  No 
tumors  of  the  nasal  cavities  were 
observed  at  0.3  or  2  ppm.  Rhinitis, 
squamous  metaplasia,  and  hyperplasia 
of  the  nasal  respiratory  epithelium  were 
observed  in  all  three  groups  exposed  to 
formaldehyde. 

Although  the  Tobe  et  al.  study  is 
limited  by  the  small  number  of  animals 
used,  the  finding  of  papillomas  is 
consistent  with  the  NYU  study  and 
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suggests  that  a  combination  of  related 
tumors,  both  benign  (papilloma)  and 
malignant  (squamous  cell)  is  a  probable 
response  in  experimental  studies  of 
inhaled  formaldehyde  even  though  the 
CUT  study  reported  only  the  malignant 
form  (squamous  cell  carcinomas).  In 
contrast,  of  the  three  studies  in  rats, 
only  one.  the  CUT  study,  found  polypoid 
adenomas,  suggesting  that  these  tumors 
may  not  be  reproducible. 

The  Hamster  Study:  Dalbey  [Ex.  42- 
33]  exposed  88  male  Syrian  golden 
hamsters  to  formaldehyde  at  10  ppm  for 

5  hr/day.  5  days  a  week,  for  their 
lifetime.  A  control  group  contained  132 
hamsters.  At  necropsy,  "all  major 
tissues"  were  preserved  in  buffered 
formalin.  Two  transverse  sections  of  the 
nasal  turbinates  of  each  animal  were 
examined  along  with  longitudinal 
sections  of  the  larynx,  trachea,  and  lung 
lobes. 

Although  no  tumors  were  found  in 
either  group,  survival  time  of  the 
formaldehyde-exposed  hamsters  was 
significantly  reduced  (p<0.05)  compared 
with  unexposed  controls.  Areas  of 
hyperplastic  and  metaplastic  nasal 
epithelium  were  observed  in  5  percent  of 
the  exposed  animals  compared  %vith 
none  in  the  control  hamsters. 

Some  commenters  cited  the  Dalbey 
hamster  study  as  evidence  that 
formaldehyde  does  not  cause  cancer  in 
all  species  [Ex.  80-261.  pp.  56-57;  Tr. 
May  12, 1986,  pp.  51-52].  However,  the 
failure  to  observe  tumors  in  hamsters 
can  be  explained  by  the  lower 
formaldehyde  concentration  used  in  the 
hamster  study,  the  few  hamsters  used  in 
the  study  (and  resulting  low  power  to 
detect  cancer)  and  limited  pathology. 
For  example,  the  hamsters  were 
exposed  for  5  hours  a  day,  whereas  the 
rats  in  the  CUT  study  were  exposed  for 

6  hours  per  day.  If  the  studies  were  to  be 
compared,  an  adjustment  to  the 
hamsters'  exposure  would  have  to  be 
made.  The  10  ppm  exposure  for  5  hours 
a  day  is  equivalent  to  8  ppm  exposure 
for  6  hours  a  day.  At  8  ppm,  the  CUT 
study  predicts  about  a  2  percent 
incidence  of  nasal  cancers  in  rats.  Thus, 
at  most  only  2  nasal  cancers  should 
have  been  detected  in  the  hamsters.  An 
even  lower  cancer  incidence  would  be 
expected  in  Dalbey's  hamster  study 
because  of  early  deaths  and  limited 
histopathology.  Thus,  available 
evidence  on  hamsters  is  judged  by 
OSHA  as  insufficient  to  demonstrate 
differences  in  species  sensitivity  to 
formaldehyde's  carcinogenic  effects. 

Because  of  serious  limitations  in  the 
hamster  study,  OSHA  does  not  regard 
the  information  as  sufficient  to  make  a 
conclusion  regarding  formaldehyde's 
effects  on  hamsters.  The  ability  to  detect 


tumors  is  dramatically  less  than  for  the 
protocol  applied  in  the  CUT  study. 
Consequently,  OSHA  also  believes  that 
the  Dalbey  study  is  not  acceptable  for 
making  quantitative  statements 
regarding  formaldehyde  and  cancer. 

Effects  of  Sensory  Irritation  on 
Breathing  Rates:  Independent  studies 
[Exs.  42-13;  69-23-A3;  6*-23-C4;  70-29; 
73-34]  show  substantial  decreases  in  the 
amount  of  air  inhaled  in  certain  strains 
of  mice  acutely  exposed  to  strong 
sensory  irritants.  "This  decreased  minute 
volimie  occurs  because  of  reflex 
inhibition  of  respiration  (reflex  apnea). 

Unlike  the  mouse,  Fischer  and 
Sprague-Dawley  rats  exposed  briefly  to 
formaldehyde  developed  only  slight 
changes  in  breathing  rate  [Exs.  69-23- 
C4;  70-19B].  The  hamsters  response  to 
inhalation  of  irritant  is  unknown  so  it  is 
impossible  to  determine  if  the  results  in 
hamsters  were  affected  by  breathing 
rate  changes  [Ex.  139-A-l.  Attachment 
VI,  p.  33]. 

Additional  information  on  breathing 
changes  during  subchronic  exposures 
exists  for  rats.  Sprague-Dawley  rats 
exposed  to  0, 0.5, 3,  or  15  ppm  of 
formaldehyde  for  6  hr/day,  5  days/wk 
for  8  or  16  weeks  [Ex.  70-19B],  and  then 
challenged  with  formaldehyde 
administered  by  nose  piece  at  15  or  30 
ppm  developed  depressions  of  minute 
volume  previously  seen  in  acute  studies. 

The  rats  lower  respiratory  tract 
responded  to  the  formaldehyde 
challenge  when  it  was  administered  by 
tracheal  installation  in  a  different 
manner  [Ex.  70-19B,  p.  2].  Reflex  apnea, 
present  in  the  upper  respiratory  tract. 
was  absent  with  the  lower  respiratory 
challenge.  Sensory  irritation  of  the  lower 
respiratory  tract  was  demonstrated, 
instead,  by  decreases  in  both  minute 
volume  and  tidal  volume.  Tolerance 
developed  by  the  end  of  the  exposure 
period;  the  authors  felt  that  this 
tolerance  involved  compensatory 
mechanisms  different  from  tolerance 
seen  in  the  upper  respiratory  tract. 

The  finding  that  mice  responded 
differently  from  rats  when  the  animals 
were  exposed  to  sensory  irritants, 
coupled  with  the  finding  that  these 
changes  do  not  rapidly  resolve,  is 
sufficient  to  account  for  the  differences 
in  cancer  incidence  rates  seen  in  these 
two  species.  Thus,  it  is  unnecessary  to 
invoke  an  argument  involving 
differences  in  species  sensitivity  to 
carcinogens  to  account  for  differences 
seen  in  the  CUT  study.  Precise  estimates 
of  inhaled  dose,  based  on  corrections  for 
reflex  apnea  indicate  that  the  mice 
exposed  at  14.3  ppm  actually  inhaled 
approximately  the  same  amount  of 
formaldehyde  as  the  rat  exposed  at  the 


intermediate  dose,  5.6  ppm  [Ex.  69-23- 
C4]. 

Cocarcinogenicity  and  Skin  Painting 
Studies:  Several  studies,  while  they  do 
not  contribute  to  the  quantitative 
assessment  of  risk  of  exposure  to 
formaldehyde,  assist  in  evaluating 
formaldehyde's  carcinogenic  potential. 
These  studies  are  described  below. 

In  addition  to  the  other  experiments 
described  earlier.  Dalbey  also  examined 
the  influence  of  formaldehyde  on  the 
incidence  of  respiratory  tumors  induced 
by  diethylnitrosamine  (DEN)  (Ex.  42-33]. 
Hamsters  received  concurrent 
exposures  of  DEN  and  formaldehyde  (30 
ppm  administered  for  5  hrs/day  in  the  2 
days  prior  to  each  of  10  weekly  DEN 
injections).  They  developed  a  higher 
number  of  tracheal  tumors/tumor- 
bearing  animals  at  necropsy  than  those 
receiving  DEN  alone.  These  results 
indicated  that  formaldehyde  acted  to 
enhance  the  development  of  cancers  in 
the  respiratory  tract; 

Spangler  and  Ward  reported 
preliminary  results  of  a  skin  cancer 
study  in  Senear  mice,  a  species 
particularly  sensitive  to  two-stage 
carcinogenesis  [Ex.  70-44].  Solutions 
consisting  of  3.7  to  4.0  percent 
formaldehyde  were  applied  to  the  backs 
of  female  mice.  30  per  group.  As  an 
initintor.  formaldehyde  was 
administered  once.  As  a  promoter,  it 
was  applied  once  or  twice  a  week, 
positive  controls  included  dimethyl 
benzanthracene  for  initiation  and  12-o- 
tetradecanoyl  phorbol-13-acetate  (TPA) 
for  promotion.  Negative  controls  were 
administered  acetone.  Formaldehyde 
was  also  tested  as  a  complete 
carcinogen.  The  preliminary  results 
indicated  that  formaldehyde,  applied  to 
the  skin,  was  probably  neither  a 
complete  carcinogen  nor  an  initiator  in 
this  strain  of  animals.  Interim  data  on 
promotion  were  inconclusive. 

Krivanek,  Chromey,  and  McAlack  [Ex. 
70-43]  also  examined  the  potential  of 
formaldehyde  to  initiate  or  promote 
tumorigenesis  at  the  site  of  contact  on 
the  skin  of  female  CD-I  mice. 
Formaldehyde  solutions,  in  a  50:50 
acetone:water  mixture,  were  prepared 
from  paraformaldehyde.  TPA  was  used 
as  a  known  promoter  and  benz(a)pyrene 
(BaP)  was  used  for  initiation. 
Formaldehyde,  as  an  initiator,  was 
applied  in  a  single  5  mg  dose  followed 
by  applications  of  promoter,  beginning 
two  weeks  later,  three  times  a  week  for 
180  days.  Formaldehyde,  as  a  promoter, 
was  administered  under  the  same 
protocol  at  doses  of  1.0, 0.5.  or  0.1  mg  in 
0.1  ml  of  vehicle.  As  a  complete 
carcinogen,  formaldehyde  was  applied 
in  an  initial  dose  of  5  mg  follow  by 
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periodic  exposures  of  1  mg  administered 
for  180  days.  All  animals  were  observed 
for  180  additional  days  after  completion 
of  exposure.  Skin  nodules  were 
considered  positive  responses  if  they 
persisted  at  least  30  days. 

The  results  of  the  experiment  were  as 
follows  for  the  various  initiator/ 
promoter  combinations:  acetone/TPA- 
3/29;  BaP/TPA  28/29;  formaldehyde/ 
TPA  5/29;  formaldehyde/acetone-0/30; 
formaldehyde/  formaldehyde-O/30; 
BaP/1.0  mg  formaIdehyde-1/30;  BaP/0.5 
mg  formaidehyde-2/30;  BaP/O.l  mg 
formaldehyde-7/30;  and  BaP/acetone  3/ 
29.  The  1  mg  dose  of  formaldehyde  was 
mildly  irritating  to  the  skin.  Large  doses 
(2  to  5  mg)  produced  definite  skin 
irritation,  so  that  higher  doses  of 
formaldehyde  were  not  considered 
acceptable.  Under  conditions  of  the 
assay,  formaldehyde,  at  minimally 
irritating  concentrations,  did  not  initiate 
or  promote  skin  tumors  and  also  failed 
to  act  as  a  complete  carcinogen. 

While  subject  to  limitations,  the  two 
studies  on  skin  tumorigenesis  suggest 
that  formaldehyde  does  not  present  a 
cancer  hazard  by  the  dermal  route  when 
applied  to  intact  skin.  Dosage  levels 
were  restricted  to  prevent  formaldehyde 
from  damaging  the  skin,  and  only  a 
small  number  of  animals  was  tested. 
These  limitations  could  make  the  skin 
painting  studies  too  insensitive  to  detect 
all  but  a  large  cancer  risk. 

The  skin  painting  tests  performed  for 
formaldehyde  represent  classical  skin 
papilloma  tests  designed  to  measure 
cancer  promotion.  According  to  the  i 
OSTP  Report,  these  tests  are  more    | 
appropriately  labeled  in  vivo  short-term 
tests  than  animal  bioassays,  and  their 
purpose  is  not  the  examination  of     j 
systemic  cancer.  Thus,  results  are  not 
applicable  to  concentrations  of  | 

formaldehyde  sufficiently  concentrated 
to  damage  the  epidermis.  Under  such 
circumstances  more  formaldehyde 
would  penetrate  the  skin,  and  the     ' 
potential  for  systemic  effects  would  be 
greater. 

Conclusions  Regarding  Formaldehyde 
as  an  Animal  Carcinogen:  OSHA  agrees 
with  Dr.  Roy  Albert  who  stated  at  tt^e 
public  hearings  on  formaldehyde: 

The  evidence  is  strong  that  formaldehyde 
is  a  carcinogen.  It  is  a  mutagen:  namely  it  is 
capable  of  attacking  the  genetic  material  of 
ceils  and  producing  permanent  genetic 
damage.  Ninety-  five  percent  of  chemicals 
that  show  mutagenic  activity  are  carcinogens. 

The  explanation  for  its  mutagenicity,  that 
is,  its  ability  to  produce  irreversible  change  in 
the  genetic  material,  DNA.  of  exposed  cells 
lies  in  the  chemical  properties  of 
formaldehyde.  It  it  capable  of  producing 
adducts  on  DNA,  crosslinking  one  strand  of 
DNA  to  another  and  crosslinking  strands  of 
DNA  and  protein. 


The  rat  inhalation  studies  are  also  decisive 
in  demonstrating  the  Induction  of  malignant 
cancers  of  the  rat  nasal  mucosa  and  in  the 
nasal  mucosa  of  the  mouse  to  a  lesser  extent. 

This  type  of  cancer  bioassay  is  relevant  for 
humans  since  the  inhalation  of 
bis(chloromethyl]ether.  which  breaks  down 
to  formaldehyde,  and  which  has  a  similar 
crosslinking  ability  as  formaldehyde,  also 
produces  cancers  of  the  rat  nasal  mucosa  and 
lung  cancer  in  humans. 

Hence,  nasal  cancer  induction  in  the  rat  by 
formaldehyde  does  not  necessarily  mean  that 
cancers  would  be  specifically  induced  in  the 
human  nose,  but  rather  that  formaldehyde 
would  be  a  cancer  threat  to  the  respiratory 
tract  in  humans  (Tr.  May  5. 1986.  pp.  161-162]. 

OSHA  regards  the  finding  of 
squamous  cell  carcinoma  of  the  nasal 
passages  in  two  strains  of  rats  in  three 
independent  studies  to  be  extremely 
strong  and  reproducible  evidence  that 
formaldehyde  is  an  animal  carcinogen. 
Evidence  of  a  dose-response 
relationship  between  formaldehyde 
exposure  level  and  tumor  incidence, 
finding  cancers  of  identical  cell  type  and 
location  in  a  second  species  (the  mouse), 
and  concordant  evidence  that 
formaldehyde  is  genotoxic  increase 
OSHA's  confidence  that  the  squamous' 
cell  carcinomas  are  formaldehyde 
related.  The  dose  related  incidence  and 
severity  of  preneoplastic  lesions  at  all 
levels  in  the  exposure  treatment  groups 
contribute  to  the  biological  plausibility 
of  a  neoplastic  response  (see  OSTP 
Report,  Ex.  73-90,  p.  8)  as  does  the 
finding  that  formaldehyde  is  capable  of 
interaction  with  respiratory  mucosal 
DNA  (See  Ex.  62).  In  contrast  the  failure 
to  find  polypoid  adenomas  except  in  the 
Cirr  rats  indicates  to  OSHA  that  the 
role  of  the  adenomas  in  assessing  risk  of 
formaldehyde  exposure  is  much  less 
certain. 

Based  on  the  information  cited  above, 
which  is  basically  imchanged  since  the 
proposal,  OSHA  continues  to  regard 
formaldehyde  as  a  proven  animal 
carcinogen. 

Studies  Related  to  Cancer 
Mechanisms-Cytotoxicity  and  Cell 
Proliferation:  Wilmer  and  coworkers 
[Ex.  85-107]  conducted  a  subacute 
inhalation  study  to  determine  how  dose- 
rate  affects  the  cytotoxic  action  of 
formaldehyde  on  rat  nasal  epithelia. 
Four  groups  of  male  Wistar  rats,  10 
animals  per  group,  were  exposed  to  5  or 
10  ppm  of  formaldehyde  continuously 
for  eight  hours  a  day,  or  to  10  or  20  ppm 
for  eight  30-minute  periods  of  exposure 
interrupted  by  30-minute  periods  of 
nonexposure. 

After  three  days  of  exposure,  the 
nasal  respiratory  epithelia  of  all 
exposed  animals  showed  a  clear 
increase  in  cell  turnover,  measured  by 
the  amount  of  tritiated  thymidine 


incorporated  into  DNA.  The  effect  was 
concentration-related  rather  than 
dependent  on  total  dose.  Labeled  cells 
were  found  mainly  on  the  naso-  and 
maxillary  turbinates,  in  animals 
exposed  at  20  ppm.  labeling  was  also 
seen  on  the  septum  and  lateral  wall. 
Effects  seen  after  4  weeks  of  exposure 
were  similar,  but  the  percentage  of 
labeled  cells  was  less. 

Histopathologic  changes  found  in  the 
nose  at  necropsy  after  4  weeks  of 
exposure  consisted  of:  focal  thinning 
and  disarrangement  of  the  respiratory 
epithelium  seen  in  a  few  rats  of  the  10 
ppm  groups  and  in  all  animals  of  the  20 
ppm  group;  squamous  metaplasia  of  the 
respiratory  epithelium  often  with  basal 
cell  hyperplasia  in  the  10  and  20  ppm 
groups;  degeneration  of  the  olfactory 
epithelium  in  the  anterior  part  of  the 
nose  in  one  10  ppm  rat  and  four  20  ppm 
rats;  and  rhinitis  in  each  of  the  test 
groups.  The  authors  concluded  that  "the 
exposure  concentration  rather  than  the 
total  dose  of  formaldehyde  seems  to  be 
decisive  for  its  nasal  cytotoxicity"  (Ex. 
85-107,  p.  17). 

Wilmer  et  al's.  results  are  consistent 
with  the  Findings  of  Swenbeig  and 
coworkers  at  CIIT  [Exs.  73-79;  73-81F]. 
The  CIIT  investigators  exposed  Fischer 
344  rats  and  B8C3F1  mice  to 
formaldehyde  at  0,  0.5,  2,  6,  or  15  ppm 
for  6  hours  a  day  for  1.  3,  5.  or  9  days 
and  measured  cell  turnover  in  the 
respiratory  epithelium  by  labeling  DNA 
with  tritiated  thymidine.  Maximum  cell 
proliferation,  a  10  to  20-fold  increase, 
occurred  after  3  days  in  the  nasal 
passages  of  rats  exposed  at  6  or  15  ppm 
and  mice  exposed  at  15  ppm.  Three  days 
of  exposure  of  rats  to  0.5  or  2  ppm  or 
mice  to  0.5,  2,  or  6  ppm  failed  to  increase 
nasal  cavity  cell  turnover. 

A  single  6-hour  exposure  of  the  rats  at 
15  ppm  produced  observable 
cytotoxicity  [Exs.  73-79;  73-81F1  in 
regions  of  the  nasal  cavity  which  later 
exhibited  severe  degenerative  changes 
[Ex.  73-81F]  and  ultimately  squamous 
cell  carcinoma  [Ex.  42-131). 

Following  2  days  of  exposure  at  15 
ppm,  the  rats'  nasal  cavities  showed 
severe  and  extensive  epithelial  damage 
and  inflammation  with  a  serofibrinous 
exudate  present  over  damaged  areas. 
These  changes  were  more  advanced 
after  4  days,  with  extensive  areas  of 
epithelial  erosion  and  ulceration.  The 
cytotoxic  damage  extended  posteriorly 
along  the  lateral  wall  where  exfoliating 
ciliated  and  non-ciliated  cells  were 
located  over  areas  of  cellular 
proliferation  and  early  squamous 
metaplasia.  Cellular  proliferation  and 
squamous  metaplasia  were  associated 
with  numerous  mitotic  figures,  altered 
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cellular  orientation,  increased 
cytoplasmic  basophilia,  and  nuclear 
enlargement.  Severe  epithelial 
degeneration  with  ulceration  of  the 
lateral  scroll  of  the  nasoturbinate  and 
the  adjacent  lateral  wall  occurred  after  9 
days  of  exposure.  Ulceration  was 
associated  with  cellular  and  serous 
exudate.  Similar,  but  less  severe 
changes  were  found  Ui  rats  exposed  to  6 
ppm  of  formaldehyde.  No  epithelial 
lesions  were  seen  in  rats  exposed  at  0.5 
or  2  ppm.  The  CIIT  investigators 
concluded  that  the  concentration-related 
cytotoxicity  accompanied  by  increased 
cell  proliferation  might  be  important 
factors  in  formaldehyde  carcinogenesis 
[Ex.  73-79). 

To  test  dose-rate  effects,  the 
investigators  examined  cell  proliferation 
in  groups  of  rats  exposed  to  the  same 
total  daily  dose  (ppm/hr),  but  to 
different  concentrations  and  durations 
of  exposure  [Ex.  73-79).  Exposures  were 
3  ppm  for  12  hours,  6  ppm  for  6  hr,  and 
12  ppm  for  3  hours.  In  the  portion  of  the 
nasal  passages  where  squamous  cell 
carcinomas  were  foimd  in  the  CIIT  rat 
bioassay,  cell  proliferation  was  strictly 
concentration  dependent.  Cell  turnover 
rates  decreased  after  10  days,  which  the 
authors  attributed  to  the  establishment 
of  a  hyperplastic  response  [Exs.  70-23: 
73-91EJ.  These  results  are  remarkably 
similar  to  those  of  Wilmer  et  al.  (Ex.  85- 
107),  and  tbey  indicate  that  for 
exposures  of  up  to  4  weeks, 
concentration  is  more  important  than 
cumulative  dose  in  determining  the 
extent  of  tissue  damage. 

Several  investigators  have  pointed  out 
that  the  importance  of  concentration 
relative  to  cumulative  dose 
(concentration  x  time)  is  not  confined  to 
acute  studies  [Exs.  42-28;  70-23J.  TTieir 
conclusions  are  based  on  a  comparison 
of  tissue  lesions  seen  in  the  CIIT 
bioassay  [Exs.  12;  42-131)  and  the 
Biodynamics  study  [Exs.  42-16;  42-104] 
where  various  exposure  combinations 
resulting  in  approximately  the  same 
integrated  dose  can  be  compared.  For 
example,  rats  in  the  COT  study  exposed 
at  14.3  ppm  (450  ppm-hr/week)  for  six 
months  bad  more  severe  inflammatory 
hyperplastic  and  metaplastic  lesions 
than  rats  exposed  continuously  in  the 
Biodynamics  study  for  the  same  time 
period  at  3  ppm  (462  ppm-hr/week)  (Ex. 
42-28],  These  studies  are  described 
below. 

In  the  CIFT  bioassay.  gross 
pathological  exams  were  performed  on 
all  mice  and  rats  that  died  from  interim 
or  unscheduled  sacrifice  (Exs.  12;  42- 
131).  Histological  sections  of  the  nasal 
turbinates  were  evaluated  for  three 
anatomical  levels  in  the  mice  and  five 


levels  in  the  rat  and  any  tissue  mass 
was  also  evaluated. 

Formaldehyde-induced  lesions  were 
observed  in  the  epithelial  tissue  lining 
the  nasal  cavity  and  the  proximal 
trachea.  In  the  2  ppm  rats,  squamous  cell 
metaplasia  was  seen  only  in  the  anterior 
section  of  the  nasal  cavity  (level  I). 
Incidences  were  approximately  10,  33, 
60, 100,  and  20  percent  at  6, 12, 18,  24 
(end  of  exposure)  and  27  months, 
respectively.  At  5.6  ppm,  epithelial 
dysplasia  and  squamous  cell  metaplasia 
were  observed  in  the  anterior  section 
and  in  the  two  middle  sections  (levels  II 
and  III).  Incidences  were  highest  in  level 
I  and  least  in  level  III;  more  animals 
were  affected  over  time  as  exposure 
continued.  Three  months  after  exposure 
terminated,  the  squamous  cell 
metaplasia  partially  regressed  at  all 
levels. 

At  14.3  ppm,  a  30  percent  incidence  of 
squamous  cell  metaplasia,  seen  in  Level 
III  at  6  months,  increased  to  50  percent 
at  12  months.  From  18  months  onward, 
the  incidence  of  squamous  metaplasia 
was  about  100  percent  in  the  first  three 
levels.  Lesions  occurred  in  the  posterior 
sections  (levels  IV  and  V)  beginning  at 
18  months,  but  they  regressed  in  the 
posterior  levels  after  exposure  ceased. 
Biodynamics  conducted  a  subchronic 
inhalation  study  to  measure  the 
cytotoxic  effects  of  formaldehyde. 
Cynomologus  monkeys,  Syrian  golden 
hamsters,  and  Fischer  344  rats  inhaled 
formaldehyde  at  0.2, 1.  or  3  ppm  for  22 
hr/day,  7  days  a  week  for  28  weeks 
[Exs.  42-16;  42-104).  Monkeys.  like 
humans,  are  not  oUigated  to  breathe 
through  the  nose;  several  monkeys 
developed  nasal  discharge,  hoarseness, 
and  cough  at  3  ppm.  Rats  were 
unaffected;  hamsters  had  a  higher 
frequency  of  rales,  lacrimation,  and 
nasal  discharge. 

All  animals  were  subjected  to  gross 
necropsy,  and  no  exposure-related 
lesions  were  found.  Electron 
microscopic  examination  of  the  lungs, 
trachea,  and  nasal  turbinate  from  10  rats 
exposed  at  0  or  1  ppm  showed  no 
effects.  Light  microscopic  examination 
performed  on  the  nasal  turbinate  of  all 
animals,  on  all  gross  lesions,  and  on  the 
lungs  and  trachea  (^  animals  in  the  0, 1, 
and  3  ppm  groups  showed  a  possible 
effect  of  exposure  in  the  rats.  To  clarify 
this  point,  the  investigators  examined 
additional  sections  and  found  squamous 
cell  metaplasia  of  the  nasoturbinate 
with  no  effect  in  the  elhmoturbinate. 
Basal  cell  hyperplasia  was  observed  in 
the  anterior  and  midportions  of  the 
nasoturbinate.  More  severe  effects  were 
seen  in  the  rats  exposed  at  3  ppm. 
Hamsters  showed  no  exposure-related 


effects,  providing  the  only  evidence  to 
suggest  that  this  species  may  be 
significantly  different  from  the  rat  than 
in  its  toxic  response  to  formaldehyde. 
One  of  the  six  monkeys  exposed  at  1 
ppm  and  all  six  monkeys  exposed  at  3 
ppm  developed  squamous  cell 
metaplasia  and  hyperplasia,  indicating 
that  primates  react  to  formaldehyde  in  a 
manner  similar  to  rats. 

Evidence  of  cytotoxicity  has  also  been 
demonstrated  in  humans  exposed  to 
formaldehyde.  Edling  et  al.  [Ex.  85-50] 
examined  the  nasal  cavities  of  20  men 
exposed  to  formaldehyde  at 
concentrations  ranging  from  0.1  to  1.1 
ppm  for  an  average  of  7  years  and 
compared  the  results  with  a  group  of  25 
matched  controls.  The  nasal  mucosae  of 
five  (25%)  of  the  exposed  men  were 
swollen,  dry,  or  both.  Histological 
examination  of  mucosal  biopsy 
specimens  revealed  significantly  more 
severe  abnormalities  in  the 
formaldehyde  workers  than  in  the 
controls  even  though  there  were  more 
smokers  in  the  controls  than  among  the 
exposed  (48%  vs  35%).  The  nasal 
cavities  of  the  formaldehyde  workers 
shoMred  loss  of  cilia  and  goblet  cells, 
squamous  metaplasia,  and  in  some 
cases,  mild  dj-splasia.  Since  factors 
other  than  formaldehyde  could  be  ruled 
out  in  the  study,  the  authors  concluded 
that  suspected  precancerous  findings 
might  be  present  in  workers  exposed  to 
formaldehyde  below  a  TWA  of  1  ppm. 

Celanese  reported  to  OSHA  that  their 
medical  surveillance  program  has  not 
shown  sensory  irritation  in  their 
workers  and  that  examination  of  the 
nasal  cavities  showed  no  formaldehyde- 
related  effects  in  operations  or 
maintenance  workers.  Celanese 
attributed  these  findings  to  its  use  of  a 
30  minute  STEL  of  2  ppm  [Ex.  69-33B). 

The  Celanese  results  are  in  contrast  to 
Ediing's  report  where  workers 
developed  suspected  precancerous 
changes  in  their  nasal  cavities  after 
exposure  to  formaldehyde  [Ex.  85-50]. 
The  inconsistencies  in  the  results  of  two 
studies  may  be  related  to  the  extensive 
examinations  conducted  on  workers  in 
Ediing's  study,  and  OSHA  considers  the 
implications  to  be  of  sufficient  severity 
as  to  warrant  attention. 

Conclusions  Regarding  Cytotoxicity 
and  Cell  Proliferation:  When  cells  die 
prematurely,  the  organism  will  attempt 
to  protect  itself  by  stimulating  cell 
replication  to  replace  the  dead  cells. 
This  process  leads  to  cell  proliferation, 
which  may  be  observable 
microscopically  as  hyperplasia.  In  the 
case  of  formaldehyde,  this  proliferation 
phenomenon  can  result  in  an  adverse 
reaction  that  enhances  the  likelihood  of 
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developing  cancer.  Because 
formaldehyde  and  single  stranded  DNA. 
present  when  a  cell  is  replicating,  react 
to  form  potentially  carcinogenic 
adducts,  increases  in  the  rate  of  cell 
turnover  should  increase  the  amount  of 
cancer  found. 

The  cytotoxic  effects  seen  in  the 
animals'  respiratory  epithelia  also 
included  metaplasia  and  dysplasia. 
Metaplasia  is  a  change  of  one  cell  to 
another  cell  type  [Tr.  February  13. 19B5, 
pp.  89-110].  Squamous  metaplasia 
occurred  at  the  lowest  levels  tested  in 
the  CUT  rat  study.  2  ppm.  At  higher 
levels,  formaldehyde-induced  cancers 
were  seen  only  in  the  region  of  the  nose 
where  squamous  metaplasia  first 
occurred,  suggesting  that  squamous 
metaplasia  was  a  precursor  lesion  in  the 
development  of  squamous  cell  cancer. 
Dysplasia,  a  disturbance  of  the  normal 
architecture  of  the  cells  [Tr.  February  13. 
1985.  pp.  89-710],  is  a  preneoplastic 
lesion:  the  presence  of  dysplasia  also 
was  directly  correlated  with  the        | 
development  of  squamous  cell 
carcinoma  in  the  animals.  Although 
cytotoxicity  is  not  a  prerequisite  to  the 
development  of  cancer,  cytotoxicity 
influences  the  likelihood  that  cancer  will 
develop.  Thus,  evidence  that  cytotoxic 
effects  are  occurring  is  evidence  of  an 
increased  risk  of  cancer. 

Given  the  above  fmding,  certain 
conclusions  can  be  drawn  from  the  data 
on  cytotoxicity  and  cell  proliferation. 
First,  the  cytotoxic  effects  seen  in  the 
nasal  passages  of  workers  exposed  to 
formaldehyde  at  concentrations  below  3 
ppm  [Ex.  85-50]  are  qualitatively  and 
quantitatively  similar  to  cytotoxic 
changes  observed  in  rats  exposed  to 
formaldehyde  at  2  ppm.  Based  on  the 
outcome  in  rats,  i.e.  cancer, 
formaldehyde-exposed  workers  whose 
nasal  passages  show  evidence  of 
cytotoxicity  would  be  judged  as  being  at 
increased  risk  of  developing  cancer. 
Thus,  workers  who  are  exposed  to 
formaldehyde  at  levels  below  3  ppm  as 
a  time-weighted  average  will  be  at  an 
increased  risk  of  developing  cancer  of 
the  nasal  cavities.  Evidence  of 
cytotoxicity  means  that  such  exposures 
cannot  be  viewed  as  "safe". 

Second,  results  in  animals  exposed  to 
formaldehyde  from  2  days  to  2  years 
indicate  that  cytotoxicity,  and  hence 
carcinogenicity,  is  more  closely  related 
to  average  concentration  than  to 
cumulative  dose,  suggesting  that  human 
risk  might  also  be  more  closely  related 
to  average  exposure.  Thus,  estimations 
of  human  risk  should  be  based  on    j 
average  exposure  rather  than  on      | 
cumulative  dose.  This  Hnding  helpsito 
explain  the  apparent  inconsistency  seen 


between  the  human  epidemiological 
data  where  no  dose  response 
relationship  was  found  when  risk  was 
measured  against  cumulative  dose  and 
the  rodent  data  which  clearly 
demonstrated  a  carcinogenic  response. 
Third,  Wilmer  et  al.  and  Swenberg  et 
al.  provide  evidence  of  a  dose  rate  effect 
for  cytotoxicity,  suggesting  that  short 
term  excursions  well  above  the  average 
daily  exposure  concentration  will  cause 
greater  cell  damage,  and  hence  entail  a 
greater  risk  of  developing  cancer  than 
would  be  predicted  from  risk 
assessment  models  which  assume  that 
exposure  is  received  uniformly 
throughout  the  course  of  the  workday. 
For  example,  a  time-weighted  average 
exposure  of  1  ppm  could  be  achieved  by 
a  person  uniformly  exposed  throughout 
the  course  of  the  workday.  It  could  also 
be  achieved  by  a  person  exposed  at  32 
ppm  for  15  minutes,  clearly  a  much 
riskier  situation.  An  even  greater  risk  to 
the  worker  exposed  to  short  term  bursts 
of  formaldehyde  may  exist  since  there  is 
no  evidence  to  suggest  that  there  is 
lesion  recovery  over  short  periods,  such 
as  overnight.  Clearly  a  short-term  cap  on 
exposure  is  needed  because  of  the  dose- 
rate  effects  seen  to  prevent  an  excessive 
risk  of  cancer  development. 

Mucociliary  Clearance:  CUT 
researchers  (Ex.  70-23)  commented  that 
the  mucociliary  apparatus  in  the  nose 
functions  to  impede  diffusion  of 
formaldehyde  through  the  mucus  layer 
to  the  periciliary  fluid.  This  mechanism 
helps  protect  the  underlying  epithelial 
cells  from  damage  by  formaldehyde. 

However,  formaldehyde  can  impair 
mucociliary  function  in  vitro  and  in  vivo 
(Ex.  70-23],  so  that  the  protection 
afforded  is  decreased.  For  example, 
when  Anderson  and  Molhave  exposed 
volunteer  students  to  formaldehyde  at 
0.38  to  1.63  ppm  for  5  hours,  mucus  flow 
rates  in  their  nasal  passages  decreased 
by  10  to  50  percent  [Ex.  42-10].  At  1.63 
ppm,  the  ability  to  detect  odor  was 
impaired. 

Similar  results  were  reported  by 
Yefremov  (Ex.  42-130]  who  studied  278 
employees  at  Russian  wood-processing 
plants.  Rhinopharyngolaryngoscopy 
revealed  pathological  changes  in  the   ' 
upper  respiratory  tract  in  46.4  percent. 
Motor  function  of  the  nasal  mucosa  was 
substantially  inhibited  in  workers 
compared  with  controls.  This  inhibition 
of  ciliary  epithelium  function  was 
observed  in  individuals  who  had  no 
subjective  symptoms  of  disease  and  in 
whom  no  objective  pathology  was  found 
in  the  examination. 

The  effects  of  formaldehyde  on  the 
mucociliary  apparatus  in  the  nasal 
passages  of  rats  have  been  studied 


extensively  by  the  CIIT.  The  damage 
observed  following  in  vivo  exposure  to 
formaldehyde  was  concentration-related 
indicating  that,  as  concentration 
increased,  a  greater  percentage  of  the 
formaldehyde  inhaled  was  reaching 
sensitive  target  sites  [Exs.  25-9:  69-23 
E5;  70-23;  73-81F:  Tr.  February  1985,  pp. 
259-261). 

Rats  exposed  at  15  ppm  developed 
ciliastasis  [beating  motion  of  the  cilia 
stops]  on  the  nasoturbinate:  this  effect 
progressed  posteriorly  along  the  nose 
with  each  additional  day  of  exposure. 
Rats  exposed  at  15  ppm  also  developed 
impaired  mucociliary  function  (slowing 
of  the  mucus  flow)  on  the 
maxilloturbinate.  the  lateral  aspect  of 
the  nasoturbinate.  the  lateral  ridge,  and 
the  lateral  wall.  Progression  was  most 
extensive  in  the  first  two  weeks  and 
only  slight  during  the  third  week,  the 
maximum  time  any  animal  was  exposed. 
Exposure  at  6  ppm  had  focal  effects  on 
nasal  mucociliary  activity  in  the  anterior 
naso-  and  maxilloturbinate.  Following 
exposure  at  2  ppm,  some  animals 
developed  small  areas  of  ciliastasis, 
primarily  involving  the  nasoturbinate. 
Animals  exposed  at  0.5  ppm  showed  no 
evidence  of  impaired  mucociliary 
function.  The  distribution  of  epithelial 
lesions  (and  hence  the  distribution  of 
nasal  tumors  in  the  CUT  2-year 
hioassay]  was  correlated  with  the 
distribution  of  defective  mucociliary 
function,  but  the  investigators  believed 
that  mucociliary  function  was  a  more 
sensitive  indicator  of  formaldehyde's 
toxicity.  The  authors  felt  that  routine 
screening  of  nasal  mucociliary  function 
in  humans  may  be  a  useful  tool  for 
detecting  early  stages  of  n.nsal  toxicity 
(Ex.  73-81F,  p.  14). 

While  disturbances  in  the 
performances  of  the  nasal  mucociliary 
apparatus  may  be  a  factor  that  helps 
explain  the  substantial  nonlinear  dose- 
response  relationship  between 
formaldehyde  exposure  and  cancer  in 
the  rat,  OSHA  is  concerned  that 
diminished  function  has  been  observed 
in  humans  exposed  at  levels  below  the 
PEL.  Results  from  these  volunteers,  who 
received  a  single  5-hour  exposure  may 
not  equate  to  chronic  deterioration, 
which  was  seen  in  a  group  of  Russian 
workers  who  were  more  heavily 
exposed  (Ex.  42-130).  This  is  a 
possibility  that  needs  further 
exploration.  The  human  evidence, 
however,  supports  the  CUT 
experimenters  belief  that  alteration  of 
nasal  mucociliary  function  may  be  a 
sensitive  early  warning  of  potentially 
harmful  exposure. 


VI.  Risk  AsMssment 

Quantitative  Estimates  of  Cancer  Risk 

Quantitative  estimates  of  human 
carcinogenic  risk  begin  with  an 
evaluation  of  the  health  effecU  seen  in 
humans  and  experimental  animals.  From 
this  information,  studies  useful  for  dose- 
response  assessment  are  selected. 
Through  the  evaluation  of  such  studies, 
a  dose-response  assessment  is  obtained. 
This  dose-response  assessment 
characterizes  the  relationship  between 
exposure  to  an  agent  and  the  incidence 
of  an  adverse  health  effect  to  be 
expected  in  exposed  populations. 

Homan  studies  are  preferrable  for 
quantitative  risk  assessment  but  human 
information  is  most  often  not  available, 
or  is  limited.  Carcinogenicity  bioassays 
were  originally  desigoed  as  screening 
devices,  the  priiaary  focus,  being  hazard 
identification,  bvt  they  are  now 
frequently  employed  and  designed  for 
the  quantitative  assessment  of  human 
risk.  In  a  standard  protocol,  a  Kmited 
number  of  finimals  are  exposed  at  or 
near  the  maximum  tolerated  dose  (MTD) 
and  at  another  level  approximately  half 
the  MTD.  These  levels  may  be  several 
orders  of  magnitude  higher  than  the 
levels  encountered  by  man.  As  a  result, 
quantitative  assessment  of  human  risk 
based  on  carcinogenicity  bioassays 
requires  two  basic  extrapolations.  The 
first  of  these  extrapolations  is  from  the 
high  doses  used  in  animal  bioassays  to 
the  low  doses  encountered  by  humans. 
The  second  of  these  is  extrapolation 
from  animals  to  humans.  In  the  case  of 
formaldehyde,  a  well  conducted 
bioassay  was  used  as  the  primary  basis 
for  the  quantitative  risk  estimates. 

Species  Selection:  In  drafting  the  risk 
estimate  for  the  proposed  rule.  OSHA 
relied  on  an  inhalation  study  in  rats 
performed  by  the  CUT.  Details  of  the 
CIIT  study  were  discussed  at  length  in 
the  proposal  [50  FR  50433-50434).  The 
CIIT  study  was  the  largest  multiple  dose 
study  of  formaldehyde  conducted  in 
animals.  The  fact  that  the  CIIT  study 
was  properly  conducted,  using  good 
laboratory  practices  and  a  relevant 
route  of  administration  is  uncontested. 
For  example.  Dr.  )ohn  Clary,  speaking 
for  the  FI,  stated  [Tr.  May  12, 1986,  p. 
93): 

The  response  seen  in  the  CIIT  study  on  rats 
exposed  to  formaldehyde  is  a  valid 
response  *  *  *.  The  study  was  well 
conducted  and  the  conckisions  are  vahd.  It 
certainly  suggests  the  conditions  of  that 
experiment  in  those  animals  that 
formaldehyde  has  the  potential  to  be  a 
carcinogenic  agent. 

The  appropriateness  of  the  use  of  the 
CIIT  rat  data  as  a  basis  oi  risk 
assessment  was  uncontested  at  the  time 


of  the  proposal.  Every  risk  assessment 
submitted  to  the  record  in  response  to 
the  ANPR  employed  this  information  for 
quantitative  risk  estimation  [Exs.  42-29: 
42-31: 45-5;  89-15:  69-23B3:  73-115;  73- 
149).  The  Consensus  Workshop  on 
Formaldehdye  recognized  the  dear 
superiority  of  the  CUT  study;  also,  the 
rat  data  have  been  u«ed  by  other 
government  agencies  for  risk 
assessments  performed  in  conjunction 
with  regulatory  activity  [Exs.  42-31;  55- 
D:  73-149;  114). 

Some  reviewers  however,  commented 
that  all  data,  inchiding  that  from  the 
mo«se  and  hamster,  ^ould  be  taken 
into  account  in  assessing  human  risk 
from  exposure  to  formaldehyde  [Exs. 
1;  45-1: 80-281.  pp.  5«-57).  While  OSHA 
agrees  that  all  data  should  be  taken  into 
consideration  in  making  the  qualitative 
determination  of  carcinogenicity,  OSHA 
believes  that  only  the  data  that  is  likely 
to  yield  the  most  accurate  assessment  of 
human  risk  should  be  used  to  make 
quantitative  determinations.  This  is  the 
CUT  rat  data.  Mathematical 
extrapolations  cannot  rise  above  poor 
data  to  accurately  predict  risk.  Thus, 
studies  lacking  adequate  pathology, 
having  incomplete  records,  or  showing 
unsatisfactory  animal  care  do  not 
provide  an  appropriate  basis  for  the 
estimation  of  risk. 

C^HA  reiterates  in  this  final  rule  the 
position  taken  in  the  proposal  that 
neither  the  mouse  nor  the  hamster  data 
indicate  that  the  rat  is  a  species 
peculiarly  sensitive  to  formaldehyde's 
carcinogenicity  (see  50  FR  50435). 

There  are  a  number  of  reasons  why 
the  mouse  and  hamster  data,  as  well  as 
other  bioassays,  are  less  suitable  for  use 
in  assessing  human  risk.  For  example, 
reflex  apnea  in  the  mice  accounted  for 
the  much  lower  response  in  mice  as 
compared  to  the  results  seen  in  the  rats. 
Moreover,  since  workers  performing 
assigned  tasks  would  be  unable  to 
reduce  their  breathing  rate  in  the 
manner  the  mice  did,  the  mouse  data, 
uncorrected  for  breathing  rates,  are 
inappropriate  for  assessing  risk  to 
humans. 

If  a  correction  for  breathing  rate 
differences  is  made,  then  the  rats 
exposed  to  formaldehyde  at  5.6  ppm 
inhaled  the  same  amount  of 
formaldehyde  as  the  mouse  exposed  at 
14.3  ppm.  Since  the  incidence  of  nasal 
cancer  in  the  14.3  ppm  mice  was  the 
same  as  that  in  the  5.6  ppm  rats,  no 
additional  insight  for  defining  a  dose- 
response  relationship  to  predict  human 
risk  is  gained  by  using  the  mouse  data. 
Therefore,  OSHA  has  not  made  any 
separate  calculations  of  human  risk 
based  on  information  in  mice.  It  should 
be  noted,  however,  that  the  single 


positive  data  pohit  for  the  mice  falls  on 
the  dose-response  curve  for  rats  when 
corrections  for  breathing  rates  are  made. 

The  hamster  data,  obtained  as  a 
control  group  for  an  initiation/ 
promotion  study,  are  clearly  inferior  to 
the  rat  data  for  purposes  of  risk 
assessment.  Few  animals  were  exposed 
and  only  one  dose  was  employed.  In 
addition,  there  were  unexplained  early 
deaths,  and  histopathology  was  limited 
compared  with  that  done  on  the  CUT 
rats.  Limitations  in  histopathology 
would  underdetect  cancers  at  an  early 
stage  of  development;  this  may  account 
for  differences  in  results  between  the 
rats  and  the  hamsters. 

Substantial  background  information 
exists  in  rats  on  cytotoxicity,  cell 
proliferation,  mucociliary  clearance. 
DNA  binding,  dose  rate  ejects,  reflex 
apnea,  and  the  progression  of  lesions. 
The  exposure  concentrations  used  to 
derive  these  data  were  identical  to  those 
in  the  CUT  bioassay.  This  information 
assists  in  making  decisions  on  risk,  but 
it  is  limited  for  mice  and  nonexistent  for 
hamsters.  Consequently,  the  hamster 
represents  the  species  least  likely  to 
yield  information  on  a  human's  risks 
associated  with  exposure  to 
formaldehyde;  even  for  the  mouse,  much 
valuable  information  is  not  available. 

Various  criticisms  have  been  made  of 
the  other  studies  which  might  have  been 
used  in  assessing  human  risk.  For 
example,  with  regard  to  the  Tobe  et  al. 
rat  study,  the  FI  pointed  out  several 
limitations: 

There  are  a  number  of  problems  with  this 
study,  including  the  small  number  of  animals 
studied,  questionable  experimental  controls 
and  inadequacies  in  analytical  techniques 
and  sampling  methods  for  fonnaldehyde  (Ex. 
77-19a.  Att.  16.  p.  1). 

OSHA  agrees  that  this  study  is  less 
appropriate  for  assessing  human  risk 
than  the  CUT  rat  study,  which  was  more 
carefully  controlled.  The  Tobe  study 
results  are  consistent,  however,  with  the 
results  from  the  CUT  rats  (44%  incidence 
of  squamous  cell  carcinomas  in  the  high 
dose  group  vs  43%  in  the  14.3  ppm  CIIT 
rats),  so  that  estimates  of  human  risk 
predicted  from  the  Tobe  study  would  be 
in  line  with  the  estimates  made  from  the 
more  acceptable  CIIT  rat  data  except  to 
the  extent  that  experimental  limitations 
in  Tobe  et  al.  confound  the  results.  The 
small  number  of  animals,  lack  of 
experimental  detail  and  backup  data 
regarding  laboratory  audits,  and 
questions  raised  regarding  animal 
husbandry  lead  OSHA  to  conclude  that 
an  independent  assessment  of  human 
risk  based  on  Tobe  et  al.  is  not 
warranted. 
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The  NYU  data  have  been  rejected  for 
risk  assessment  by  the  EPA  and  the 
CPSC  because  only  one  dose  was 
administered  (Exs.  42-31;  73-149)  greatly 
limiting  the  ability  of  the  information  to 
predict  low-dose  risk.  (Low-dose 
estimates  of  human  risk  from  the  NYU 
data  would  be  higher  than  those     I 
predicted  from  the  CIIT  study  since  a 
linear  model  would  have  to  be  emfJoyed 
to  estimate  risk.) 

Although  it  would  be  possible  to 
derive  low-dose  estimates  of  human  risk 
on  the  basis  of  the  NYU  data  and 
compare  this  information  with  estimates 
from  the  CIIT  data,  OSHA  does  not 
endorse  this  approach.  Because  the  NYU 
study  involves  a  single  experimental 
dose,  only  a  linear  mode!  can  be  fitted 
to  the  data.  All  other  data  available 
from  extensive  animal  testing  indicate 
that  a  linear  model  is  not  an  adequate 
description  of  the  dose-response 
relationship  for  formaldehyde  exposure 
and  cancer  incidence.  Thus,  OSHA 
believes  that  the  NYU  data  should  not 
be  used  for  purposes  of  defming  a  dose 
response  curve  for  quantitative  risk 
assessment  because  little  confideni^ 
could  be  placed  in  such  estimates,  i 

Interim  results  from  the  NYU  study  for 
the  formaldehyde-only  (without  HCI) 
exposure  group  found  only  10  nasal 
cancers  in  100  rats  [Ex.  42-4]  which 
might  appear  to  be  at  odds  with  the 
results  seen  in  the  CIIT  rats.  Final  I 
results  |Ex.  42-3],  which  were  not 
published,  however,  indicate  a  39  | 
percent  incidence  of  squamous  celt 
carcinomas  and  a  10  percent  incidence 
of  squamous  cell  papillomas  in  the  NYU 
study  as  compared  to  a  51  percent 
incidence  in  comparably  exposed  CIIT 
rats  still  alive  after  the  first  tumor  was 
diagnosed.  This  is  a  remarkably  similar 
finding  given  the  differences  in  strains 
used,  histopathological  techniques,  and 
experimental  variables.  The  results  of 
the  NYU  study,  like  the  Tobe  et  al. 
study,  fall  on  the  dose-response  curve 
derived  from  the  CIIT  rat  study.  Thus, 
the  results  from  the  three  independent 
studies  of  rats  show  great  j 

reproducibility;  this  gives  OSHA  I 
conHdence  that  the  figures  derived  from 
the  quantitative  risk  assessment  based 
on  the  CIIT  rat  study  are  reasonably 
representative  of  results  obtained  from 
other  studies  and  are  clearly  reliable 
estimates. 

Combining  Data  From  Several 
Studies:  One  commenter  combined  the 
results  from  a  number  of  studies  in 
different  animal  species  to  define  a 
dose-response  curve  (Ex.  80-261,  pp.  57, 
74).  As  described  below,  this  approach 
was  soundly  criticized  by  participants  in 
the  rulemaking.  OSHA  agrees  that 


results  of  different  experiments 
conducted  under  different  protocols 
should  not  be  combined. 

Because  of  experimental  variables, 
different  studies  are  never  equally 
sensitive  in  their  ability  to  detect  a 
carcinogenic  response.  Each  study  is 
limited  in  its  ability  to  detect  tumors  by 
the  extent  of  the  histopathology 
conducted,  and  therefore  animal  studies 
may  underestimate  true  tumor 
incidence.  Thus,  as  prudent  public 
policy  and  sound  science,  OSHA  must 
choose  sensitive  studies  for  use  in 
quantitative  risk  assessment. 

Dr.  Schneiderman,  who  assisted  in 
preparation  of  an  earlier  risk 
assessment  for  OSHA  [Ex.  42-29], 
discredited  the  idea  of  combining  data 
from  several  studies  to  derive  a  single 
dose-response  curve: 

If  you  add  up  responses  at  a  given  dose  in 
une  animal  species  and  add  them  to 
responses  at  a  given  dose  in  another  animal 
species,  I  think  that  is  nonsense  *  *  *  .  It 
seems  to  me  that  what  you  do  is  engage 
yourself  in  an  arithmetic  exercise,  and  you've 
disregarded  the  public  health  consequences 
of  what  you  are  doing.  I  would  be  shocked  if 
someone  who  knew  what  he  was  doing 
proposed  this  seriously  (Tr.  May  7, 1986.  p. 
141). 

Dr.  Albert,  the  senior  investigator  for 
the  NYU  rat  study,  stated: 

I  think  the  pooling  of  the  rat  and  mouse 
(lata  done  by  the  same  group  would  be  less 
objectionable  than  pooling  the  rat.  mouse, 
and  hamster  data  where  the  hamster  data 
was  done  by  a  different  laboratory  and  the 
director  of  that  laboratory  has  some  very 
serious  reservations  about  that  study 
involving  poor  survival. 

Dr.  Albert  further  commented  that 
even  though  a  single  laboratory 
conducted  both  mouse  and  rat  studies, 
he  believed  it  would  be  inappropriate  to 
pool  the  single  laboratory's  results 
because  of  the  mouse's  ability  to 
hibernate  when  exposed  to  irritants  [Tr. 
May  5, 1986,  pp.  178-179]. 

Dr.  Frederica  Perera,  a  cancer 
researcher  testifying  for  the  Natural 
Resources  Defense  Council,  stated: 

I  see  no  point  in  that  (combining  the 
various  animal  groups  to  use  in  risk 
assessment]  at  all.  because  you  are  dealing 
with  different  species,  different  strains,  and 
different  exposure  conditions,  often  different 
routes  of  exposure.  I  think  what  you  do  is  you 
take  your  best  bioassay,  the  bioassay  that  is 
well-conducted,  conforms  with  [good 
laboratory  practices)  GLP,  and  so  forth  *  *  * 
and  you  use  those  [results]  *  *  * .  For 
purposes  of  risk  assessment  you  use  the  most 
sensitive  animal  responding.  So  I  see 
absolutely  no  reason  for  combining  data  from 
positive  and  negative  studies  for  this  purpose. 
I  don't  think  there's  any  rationale  for  doing 
that  *  *  *  .  Combining  even  cross-positive 
studies,  you  have  the  same  thing,  you  have 


the  same  variability  (Tr.  May  15, 1986,  pp. 
201-202). 

There  are  important  reasons  for 
conducting  tests  for  carcinogenicity  of  a 
chemical  in  more  than  one  rodent 
species.  Dr.  Edward  Fairchild 
elaborated  on  these  reasons  and  the 
implications  to  ascertaining  human 
cancer  risk  from  animal  data  in  an 
article  entitled  "Guidelines  for  a  NIOSH 
Policy  on  Occupational  Carcinogenesis" 
(Ex.  144-1.  p.  202].  According  to  Dr. 
Fairchild: 

(T)he  recommended  protocol  has  been  to 
conduct  carcinogenesis  tests  in  at  least  two 
species.  The  intent  of  these  recommendations 
clearly  was  that  of  decreasing  the  chance  of 
false  negatives  that  could  result  from  a  test  in 
a  relatively  resistant  species  for  a  given  test 
substance  *  *  * .  If  positive  carcinogenesis 
(is)  obtain(ed)  with  adequate  and 
reproducible  tests  in  the  one  species,  then 
these  results  clearly  stand  on  their  own 
merits  and  cannot  be  made  less  valid  by  the 
fact  that  the  results  (are)  not  oblain[ed]  with 
another  species. 

Multiple  species  are  tested  to  improve 
our  ability  to  detect  those  chemicals  that 
are  hazardous  which  increases  our 
confidence  in  extrapolating  these 
Hndings  to  humans.  Thus,  if  the  hamster 
data  are  negative  and  the  rat  data  are 
positive,  the  relevant  information  is 
from  the  rats.  Information  available 
from  a  resistant  species  or  from  an 
inadequate  study  does  not  contribute  to 
the  ability  to  identify  a  carcinogen  or  to 
predict  associated  risks  due  to  exposure. 

As  pointed  out  by  Dr.  Fairchild, 
multiple  testing  leads  to  greater 
confidence  in  the  ability  of  the  animal 
studies  to  predict  human  cancer  risk. 
Combining  data  from  a  resistant  species 
with  other  data  to  predict  human  risk  is 
inappropriate,  however,  because  it  is 
likely  to  result  in  the  underprediction  of 
human  risk.  For  formaldehyde,  the 
consistency  in  results  obtained  in  the 
three  independent  tests  of  rats  indicates 
that  the  results  are  reproducible,  and 
therefore  form  a  suitable  basis  for  the 
assessment  of  risk. 

In  general,  the  approach  most  likely  to 
lead  to  accurate  predictions  of  low  dose 
risk  is  the  selection  of  the  best  study 
available.  This  is  not  to  say  that  the  best 
evidence  is  that  which  predicts  the 
greatest  risk,  although  this  is  often  the 
case. 

After  the  data  to  use  for  risk 
assessment  is  selected,  other  data  may 
be  used  quantitatively,  as  well.  Such 
information  can  be  useful  in  describing 
the  degree  of  confidence  to  be  placed  in 
the  assessment.  In  exceptional 
circumstances  where  no  one  study  is 
adequate  to  describe  the  dose-response 
curve,  results  from  more  than  one  study 
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might  have  to  be  combined.  Under  such 
circumstances,  there  is  much  less 
confidence  in  the  dose-response 
relationship  generated.  OSHA  does  not 
believe  that  such  an  assessment  is 
warranted  for  formaldehyde. 

Conclusions  Regarding  Animal  Data 
for  Risk  Extrapolation:  After  carefully 
reviewing  all  testimony  presented  to  the 
Agency,  OSHA  believes  that  the  CIIT 
study  on  rats  provides  evidence  that 
formaldehyde  demonstrates 
carcinogenic  activity  in  mammals  and 
that  this  study  alone  should  be  used  to 
extrapolate  the  results  of  animal  data  to 
humans.  Results  from  the  CIIT  mouse 
study  and  the  NYU  and  Tobe  et  al.  rat 
experiments  corroborate  these  findings 
but  are  less  reliable  predictors  of  risk 
associated  with  formaldehyde  exposure 
because  of  limitations  imposed  by  their 
experimental  designs;  therefore  the 
information  in  these  studies  as  well  as 
Dalbey's  study  of  hamsters  should  not 
be  used  to  perform  alternative 
quantitative  assessments  of  human  risk. 
If  quantitative  risk  assessment  were 
conducted  based  on  the  NYU  or  Tobe  et 
al.  results,  the  malignant  tumors  seen  in 
these  studies  have  a  benign  counterpart 
which  should  be  included  in  the 
assessment.  The  NYU  and  Tobe.  et  al. 
studies  would  be  expected  to  yield 
higher,  but  less  accurate  predictions  of 
low  dose  risk  in  humans. 

The  various  rodent  studies  are 
substantially  different  in  important 
points  such  as  survival  rates  and 
amount  of  pathology  conducted,  so  that 
they  are  not  cross-comparable.  Under 
these  circumstances,  it  would  be 
inappropriate  to  combine  the  results  of 
several  investigations  to  perform  a 
quantitative  risk  assessment  for 
humans.  The  largest  study  conducted  in 
a  sensitive  species,  the  CIIT  rat  study 
has  the  most  extensive  pathologic 
evaluation.  In  addition,  there  are  also 
numerous  studies  containing 
information  related  to  cancer 
mechanisms  that  were  conducted  at  the 
same  doses  as  the  CIIT  study.  Taken 
together  these  factors  lend  confidence 
that  the  CIIT  rat  study  is  the  one  animal 
study  most  likely  to  adequately  predict 
human  risk. 

Corrections  for  Early  Death:  In  a 
bioassay,  animals  are  often  sacrificed  at 
intervals  to  examine  the  progression  of 
lesions.  Under  such  circumstances,  all  of 
the  animals  are  not  equally  at  risk  of 
developing  cancer,  and  some  correction 
for  early  deaths  may  be  needed  to  use 
the  animal  data  in  the  quantitative 
assessment  of  risk.  The  effects  of 
corrections  for  early  deaths  were 
discussed  at  length  in  the  proposal  [50 
VH  50449-50463J. 


Several  methods  have  been  employed 
for  modification  of  the  CIIT  rat  data  on 
tumor  incidence  to  correct  for  early 
deaths  and  serial  sacrifices.  At  the 
extremes,  one  assessment  assumed  all 
animals  to  be  at  risk  [Ex.  45-5];  another 
assessment  used  only  animals  killed  at 
24  months  [Ex.  69-15).  Other  corrections 
included:  the  exclusion  of  all  animals 
dying  or  killed  before  the  first  tumor 
was  found  at  11  months:  the  prorating  of 
each  rat's  lifetime  so  that  it  contributes 
to  the  risk  estimate  only  the  portion  of 
the  expected  average  lifetime  actually 
lived;  and  exclusion  of  all  animals  dying 
or  killed  before  24  months  even  though 
some  had  developed  nasal  cancer. 
While  all  of  these  methods  are 
somewhat  artificial,  errors  contributed 
by  corrections  for  sacrificed  animals 
appear  very  small  compared  to  other 
errors  that  might  be  introduced  [Ex.  45- 
5). 

Dr.  Robert  Sielken  performed  an 
analysis  using  three  separate  methods  to 
adjust  for  early  deaths  of  the  CIIT  rats 
[Ex.  45-5CJ.  The  number  of  rats  at  risk  in 
the  three  assessments  was  determined 
to  be:  (1)  All  non-sacrificed  rats  (2 
cancers/160  rats  at  5.6  ppm  and  87 
cancers/160  rats  at  14.3  ppm);  (2)  rats 
not  sacrificed  at  6  or  12  months  (2 
cancers/200  rats  at  5.6  ppm  and  93 
cancers/200  rats  at  14.3  ppm):  and  (3)  all 
rats  (no  cancers  in  237  control  animals, 
none  in  238  rats  exposed  at  2  ppm,  2 
cancers/235  rats  at  5.6  ppm.  and  103 
cancer8/224  rats  at  14.3  ppm).  All  three 
methods  yielded  essentially  the  same 
dose-response  curves  as  long  as  the 
same  number  of  stages  was  used  in  the 
mathematical  model  employed. 

In  an  analysis  conducted  for  OSHA, 
Siegel  et  al.  [Exs.  42-29;  42-109]  adjusted 
for  early  death  by  defining  the  number 
of  rats  at  risk  to  include  those  killed  or 
dying  after  the  appearance  of  the  first 
squamous  cell  carcinoma  at  11  months. 
This  gave  tumor  incidences  of  0/216. 0/ 
218.  2/214,  and  103/200  at  exposure 
concentrations  of  0,  2,  5.6,  and  14.3  ppm. 
respectively. 

CPSC  (Ex.  42-31]  eliminated  all  rats 
sacrificed  at  6, 12.  and  18  months  and 
any  animals  whose  nasal  cavities  were 
not  histopathologically  examined.  This 
led  to  corrected  cancer  incidence  data  of 
0/157,  0/159.  2/155,  and  95/145  at 
exposures  of  0,  2,  5.6,  and  14.3  ppm, 
respectively.  A  similar  assessment  was 
performed  by  K.S.  Crump  and  Co..  Inc. 
[Ex.  13ft-C.  pp.  137-138J. 

The  ORA  assessment  [Ex.  43] 
eliminated  animals  killed  before  24 
months,  animals  whose  nasal  cavities 
were  not  histopathologically  examined, 
and  animals  dying  before  the  first 
cancer  was  observed  at  11  months.  This 


led  to  corrected  carcinoma  incidence 
data  of  0/156.  0/159,  2/155,  and  95/145 
for  exposures  of  2,  5.6,  and  14.3  ppm. 
respectively. 

In  calculating  the  effective  number  of 
rats-at-risk,  EPA  in  a  draft  risk 
assessment  [Ex.  73-149)  (final  version 
published  after  close  of  OSHA's 
formaldehyde  record)  concluded  that 
rats  dying  before  the  first  cancer  was 
identified  at  11  months  were  not  at  risk. 
Rats  sacrificed  at  12  and  18  months 
were  handled  as  if  they  would  have 
responded  the  same  as  those  that 
remained  alive  after  the  sacrifices.  This 
approach  yielded  corrected  data  of  0/ 
156. 0/159,  2/153.  and  94/140  at  dosage 
levels  of  0,  2,  5.6,  and  14.3  ppm, 
respectively. 

Drs.  Charies  Brown  [Ex.  55-A7]  and 
David  Gaylor  [Ex.  55-A24)  pointed  out 
that  EPA's  approach  for  correcting  for 
eariy  deaths  probably  biased  the  results 
toward  underestimation  of  risk.  This 
bias  would  occur  because  a 
disproportionately  large  amount  of  the 
risk  occurs  at  the  end  of  the  lifespan 
with  a  correspondingly  lower  risk  in 
young  animals. 

Based  primarily  on  Sielken's 
assessment  [Ex.  45-5C],  OSHA 
concludes  that  determination  of  the  best 
approach  to  define  the  number  of  rats- 
at-risk  is  not  a  critical  step  in 
determining  excess  risk  from  exposure  ^ 
to  formaldehyde,  and  OSHA  has  not 
attempted  to  standardize  various 
authors'  approaches  to  a  single  method 
for  comparison  of  the  results. 

Modeling  the  Dose  Response  Curve: 
Because  of  the  complexity  of  the 
carcinogenic  process  and  the  fact  that  so 
little  is  understood  about  the 
pathogenesis  of  cancer,  there  is 
uncertainty  in  describing  the  shape  of 
the  dose-response  curve  for  carcinogens 
when  data  from  high  doses  are  used  to 
predict  risk  at  low  doses.  In  general, 
there  are  usually  no  data  points  in  the 
low-dose  region  to  aid  in  defining  the 
curve.  Hence,  investigators  turn  to 
mathematical  models  in  an  attempt  to 
explicitly  characterize  the  unknown 
relationship  between  exposure  and 
response  in  regions  not  experimentally 
verifiable.  The  risk  estimation  process 
also  places  an  upper  bound  on  this  dose- 
response  relationship  in  the  low-dose 
region  [Ex.  73-90,  p.  80). 

Several  mathematical  models 
available  for  risk  assessment  can 
adequately  predict  the  shape  of  the 
dose-response  relationship  for 
formaldehyde  in  the  region  of  the 
observed  experimental  data.  At  low 
doses,  the  behavior  of  different  families 
of  models  may  vary.  Present 
circumstances  do  not  provide  adequate 
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information  to  identify  any  set  of 
parameters  for  a  single  model  as  the 
correct  expression  of  formaldehyde's 
carcinogenicity.  Therefore,  OSHA  has 
examined  information  on  a  number  of 
models  and  looked  at  a  range  of 
estimates.  There  are  four  families  of 
models  employed  to  predict  low  dose 
risk  from  experimental  data.  These  are 
tolerance  distribution,  mechanistic,  time 
to  response,  and  pharmacokinetic 
models.  OSIIA  has  information 
available  on  low  dose  risks  of 
formaldehyde  for  each  of  the  families  of 
models  (see  50  FR  50457-50460),  and 
they  show  a  wide  range  of  low-dose  risk 
estimations,  varying  over  14  orders  of 
magnitude  [Ex.  611- 

In  some  circumstances  a  model  can  be 
excluded  as  biologically  implausable  or 
mathematically  flawed.  Otherwise,  the 
estimates  from  the  various  models 
reflect  uncertainties  introduced  by 
selection  of  the  model.  For  its  final 
assessment  of  risk,  however.  OSHA  has 
chosen  to  apply  a  single  modei  which  is 
reasonable,  biologically  plausible,  and 
based  on  accepted  theories  of 
carcinogenesis. 

While  there  are  uncertainties  in  the 
extrapolation  of  the  risk  of  cancer  from 
high  doses  of  formaldehyde  to  low 
doses,  confidence  in  the  estimate  of  risk 
is  increased  when  the  experimental  data 
used  to  predict  risk  are  close  to  the 
range  of  interest  and  they  are  consistent 
with  the  experience  of  humans  who 
have  been  exposed  to  formaldehyde  at 
low  doses.  The  old  3  ppm  PEL  falls 
within  the  range  of  data  from  animal 
bioassays,  and  consequently,  the  risks 
predicted  by  the  various  models  show 
little  variability  at  3  ppm.  At  lower 
concentrations  where  no  data  points  are 
available,  the  various  mathematical 
models  give  a  wider  range  of  predicted 
risk. 

The  wide  range  of  estimates  for  low- 
dose  risk  that  result  from  the  various 
mathematical  models  "may  be  traced 
back  to  the  basic  inadequacy  of  the 
formaldehyde  bioassay  data  relative  to 
the  problem  of  low  dose  extrapolation" 
[Ex.  63.  p.  749].  As  Starr  and  Buck 
pointed  out,  allocating  enough  animals 
to  the  5.6  ppm  exposure  group  to  yield  a 
statistically  significant  incidence  of 
cancers  and  using  a  fourth  exposure 
group  somewhere  between  5.6  and  14.3 
ppm  would  have  enabled  researchers  to 
more  accurately  predict  low-dose  risk 
[Ex.  63.  p.  749).  While  the  tumor 
incidence  data  provide  a  good 
characterization  of  the  median  dose, 
they  provide  virtually  no  information 
regarding  dispersion  about  that  dose. 
The  tolerance  distribution  models  are 


particularly  vulnerable  to  this  deficiency 
in  the  formaldehyde  data. 

Tolerance  Distribution  Models:  These 
models  assume  that  each  member  of  a 
population  has  a  threshold  level  below 
which  that  individual  will  not  respond 
to  the  exposure  in  question.  Variability 
among  individuals  affects  the  results,  so 
that  the  experimental  data  can  be 
described  in  terms  of  a  probability 
distribution.  Two  commonly  employed 
tolerance  distributions,  the  probit  and 
logit  models  describe  the  statistical 
variations  of  the  study  population.  Each 
model  assumes  a  different  probability 
curve  to  describe  the  individual 
variability  observed  within  a 
population. 

The  probit  model  assumes  that  the 
logarithms  of  each  response  are 
normally  distributed  about  a  mean.  This 
model  was  initially  developed  for  drug 
standardization  in  which  responses 
generally  fell  in  the  range  of  5-95 
percent.  It  was  not  particularly  designed 
to  fit  data  outside  this  range,  and  the 
zero  response  for  this  model  is 
approached  much  more  rapidly  than  for 
other  mathematical  models  presently 
used  in  low-dose  risk  assessments. 

At  one  time  the  Mantel-Bryan 
procedure,  which  employs  a  probit 
model,  was  used  extensively  for 
estimation  of  low  dose  risks.  According 
to  the  OSTP  report  [Ex.  73-90]. 
subsequent  research  has  shown  that  the 
probit  model  tends  to  produce  estimates 
that  are  much  more  likely  to 
underestimate  risk  than  other  models, 
and  its  use  in  quantitative  risk 
assessment  has  markedly  declined. 
The  many  orders  of  magnitude  of 
difference  in  assessing  risk  of 
formaldehyde  exposure  at  low  doses 
was  caused  primarily  by  use  of 
extremely  low  estimates  derived  from 
the  probit  model.  The  probit  model  also 
produced  estimates  which  are  now 
known  to  be  most  out-of-line  with 
known  human  risks  from  exposure  to 
formaldehyde.  Thus,  OSHA  rejects  the 
use  of  risk  extrapolations  for 
formaldehyde  based  on  the  probit 
model. 

The  logit  model  is  similar  to  the  probit 
model  in  that  it  leads  to  an  S-shaped 
dose-response  curve,  but  low  dose 
estimations  approach  zero  much  more 
slowly  than  they  do  for  the  probit  model, 
and  this  model  gave  risk  estimations 
from  animal  data  that  were  more  in  line 
with  estimates  derived  from  mechanistic 
models. 

The  WeibuU  model  is  based  on  a 
distribution  compatible  writh  the 
assumption  that  cancer  begins  in  a ' 
single  cell,  that  individual  cells  in  a 
tissue  behave  independently,  and  that 


cancer  begins  when  the  Ural  cell  in  a 
tissue  becomes  cancerous  lEx.  175-4,  pp. 
15-16].  As  a  tolerance  distribution 
model,  the  Weibull  model,  with  an 
assumption  of  an  independent 
background,  predicts  excess  risk  at  low 
doses  in  the  same  way  as  the  logit 
model.  The  Weibull  model  can  also  be 
used  as  a  time-to-tumor  model  if  one  of 
its  parameters  is  interpreted  to  represent 
the  "latent"  period  between  exposure 
and  manifestation  of  a  tumor. 

In  the  proposal  [50  FR  50452].  OSHA 
examined  tolerance  distribution  models, 
including  the  Weibull  model,  and 
concluded  that  they  are  less  biologically 
meaningful  representations  of  the 
carcinogenesis  data  on  formaldehyde 
than  the  multistage  model.  As  OSHA's 
proposal  indicated,  the  process  leading 
to  carcinogenesis  for  formaldehyde  does 
not  appear  to  proceed  as  a  single  event, 
although  each  group  member  probably 
has  an  individual  tolerance  level  which 
will  lead  some  members  to  respond 
more  rapidly  than  others.  Instead,  the 
data  show  a  complex  series  of  events, 
all  of  which  influence  cancer  response 
(see  50  FR  50452).  For  example.  CHT  rats 
kept  3  to  6  months  after  termination  of 
exposure  showed  regression  of 
"preneoplastic"  lesions  implying  that 
cells  may  undergo  a  series  of  reversible 
transformations  before  becoming 
cancerous.  To  describe  such  a 
phenomenon,  a  model  should  be 
stochastic  [i.e.  the  cell  does  not  act 
independently  of  past  events).  Tolerance 
distribution  models  are  not  stochastic 
and  cannot  be  adapted  to  describe 
known  biological  mechanisms  thought 
to  lead  to  cancer  from  formaldehyde 
exposure.  Therefore.  OSHA  concludes 
that  tolerance  distribution  models  may 
not  describe  the  risk  of  cancer  from 
formaldehyde  exposure  appropriately, 
and  OSHA  has  not  relied  on  tolerance 
distribution  models  in  its  quantification 
of  risk. 

Mechanistic  Models:  These  models 
consist  of  the  one-hit,  the  multistage, 
and  the  multihit  models.  These  models 
derive  from  the  assumption  that  a  tumor 
originates  from  a  single  cell  that  has 
been  damaged  by  either  a  chemical  or 
one  of  its  metabolites  [Ex.  73-90,  p.  80]. 

The  simplest  mechanistic  model  is  the 
one  hit  model  which  assumes  that  a 
tumor  results  from  a  single  chemical  hit 
[Ex.  175-4].  This  model  contains  only  a 
single  parameter  other  than  background 
and  it  does  not  provide  an  adequate  fit 
to  the  highly  non  linear  dose-response 
data  on  squamous  cell  carcinomas  in  the 
rat  nasal  cavities. 

The  multihit  model  is  a  generalization 
of  the  one-hit  model.  It  assumes  that  the 
target  cell  must  undergo  at  least  a 
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defmed  number  of  chemical  hits  before 
the  cell  can  achieve  its  carcinogenic 
potential.  According  to  the  OSTP  report 
[Ex.  73-90,  p.  81],  some  investigators 
regard  the  generalized  multihit  model  as 
more  flexible  than  the  multistage  model, 
but  research  results  indicate  a  number 
of  practical  problems  associated  with  its 
application,  such  as  indications  of  "safe 
doses"  at  levels  higher  than  doses  that 
have  actually  produced  deleterious 
effects  [Ex.  73-90,  p.  81]. 

Although  the  multihit  model  had  been 
recommended  by  the  Food  Safety 
Council  in  1978  for  use  in  risk 
assessment,  others  now  criticize  the 
multihit  model  because  it  can 
manufacture  a  background  rate  even 
when  there  is  no  evidence  in  the  data  to 
support  such  a  rate  [Ex.  175-4;  p.  22j. 
When  the  dose  response  curve  is 
concave,  the  model  may  produce 
estimates  of  safe  doses  that  are 
unrealistically  low  so  that  low-dose  risk 
Is  over-predicted.  For  these  reasons, 
OSHA  has  not  considered  estimates  of 
risk  based  on  the  multihit  model  in  its 
quantification  of  risk  of  formaldehyde 
exposure.  However,  when  certain 
corrections  are  made,  some  of  the 
problems  associated  with  the  multihit 
model  are  less  likely  to  occur,  leading  to 
results  comparable  with  those  from  the 
multistage  model  [Ex.  175-4,  p.  22]. 

The  multistage  model  of  Armitage  and 
Doll,  as  modified  by  Crump,  is  the  most 
widely  applied  of  all  low-dose 
extrapolation  models  [Ex.  73-90.  p.  80J. 
This  model  is  based  on  the  observation 
that  a  tumor  goes  through  several 
different  stages  of  development.  Before 
the  tumor  is  clinically  detectable,  each 
stage  may  be  influenced  by  various 
carcinogens.  Estimates  of  low-dose  risk 
can  be  calculated  in  two  manners;  i.e. 
by  assuming  that  the  probability  that  a 
tumor  will  occur  is  a  function  of  the 
probability  that  it  is  caused  by 
background  and  the  probability  that  it  is 
caused  by  the  carcinogen  in  question,  or 
by  assuming  that  the  probability  that  a 
tumor  will  occur  is  based  on  the 
probability  that  it  is  caused  by 
background,  by  the  carcinogen  in 
question,  and  by  interactions  between 
background  and  the  carcinogen.  As 
presently  constituted,  computer  models 
based  on  the  multistage  model  apply 
Abbott's  correction  to  express  the 
interaction  between  the  carcinogen  and 
background.  Consequently,  background 
rates  become  important  at  low  doses 
and  some  predictions  of  cancer  risk 
based  on  the  multistage  model  tend  to 
be  relatively  more  conservative  than 
estimates  from  other  models. 

Abbott's  correction  for  the  interaction 
between  the  carcinogen  and  background 


assumes  that  the  two  responses  are 
independent.  It  does  not  account  for  the 
possibility  of  synergism.  If  various 
exposures  to  formaldehyde  and  other 
carcinogens  present  in  the  general 
environment  contribute  synergistically 
to  the  same  chain  of  events  leading  to 
production  of  a  tumor,  the  maximum 
likelihood  estimate  (MLE)  for  the 
multistage  model  based  on  animal  data 
will  not  correct  for  this  additional  risk. 
Consequently,  some  groups  prefer  to  use 
the  upper  confidence  limit  (UCL) 
because  it  is  less  likely  to  underestimate 
human  risk. 

In  previous  quantitative  risk 
assessments  based  on  experimental 
animal  data,  including  several  risk 
assessments  for  formaldehyde,  OSHA 
and  others  have  consistently  shown  a 
preference  for  the  multistage  model  of 
carcinogenesis.  In  addition,  EPA's 
Guidelines  for  Carcinogen  Risk 
Assessment  specify  the  selection  of  the 
linearized  multistage  procedures  for 
estimating  human  cancer  risk  from 
animal  evidence  [Ex.  73-149]. 

The  California  Health  and  Welfare 
Agency  concluded  that,  in  general,  the 
multistage  model  is  an  appropriate 
method  for  dose  extrapolation  (cited  in 
Ex.  175-4,  p.  34),  but  they  pointed  out 
that  the  multistage  model  might  be 
inappropriate  when  empirical  data 
indicate  a  dose-response  curve  of  a 
"quasi-threshold"  type,  flat  for  two  or 
three  dose  levels  and  then  curving 
sharply  upwards.  In  these 
circumstances,  certain  ways  of  applying 
the  multistage  model  can  underestimate 
the  number  of  stages  and  overestimate 
the  low-dose  risk  (cited  in  Ex.  175-4,  p. 
34). 

The  limited  data  from  the  CUT  rats. 
i.e.  four  data  points,  suggest  that 
formaldehyde  might  possess  such  a 
"hockey  stick"  dose-response 
relationship.  When  non-negativity 
constraints  on  the  multistage 
coefficients  are  applied  to  such  data 
using  a  classical  statistical  approach, 
the  number  of  degrees  of  freedom  must 
be  restricted  to  the  number  of  dose 
groups  minus  1  [Ex.  138-C,  p.  144], 
Because  of  these  underlying  statistical 
assumptions,  the  maximum  number  of 
stages  that  can  be  predicted  from  the 
ClfT  rat  data  is  three.  For  formaldehyde. 
Global  79,  a  computer  program  that 
mathematically  expresses  the  multistage 
model,  predicts  a  3-stage  model  with 
one  parameter.  q3= 2.3X10" ♦for  the 
maximum  likelihood  estimate  (MLE)  and 
qi*  =  1.1X10"' for  the  upper  95th 
percentile  confidence  limit  (UCL)  [Ex. 
42-29.  p.  91].  When  a  dose-response 
curve  is  derived  from  the  incidences  at 
5.6  and  14.3  ppm.  the  model  is  unable  to 


predict  a  function  with  sufficient 
curvature  to  closely  fit  the  data  at  2 
ppm.  and  thus  tends  to  predict  higher 
low-dose  risks  than  the  apparent 
"hockey  stick"  dose-response  curve 
seems  to  indicate.  This  problem  can  be 
addressed  in  the  computer  program. 
Global  82.  which  does  not  necessarily 
restrict  the  number  of  stages.  Global  82 
generated  a  dose-response  curve  for 
formaldehyde  based  on  a  five-stage 
model,  which  provides  a  statistically 
adequate  fit  to  all  of  the  CIIT  rat  data 
[Ex.  43].  This  five-stage  model  seems  to 
provide  a  better  description  of  the  dose- 
response  curve  for  formaldehyde. 
However,  the  three-stage  model  is  also 
appropriate  because  it  does  not  violate 
conventional  statistical  methods  as  the 
5-stage  model  does.  The  three-stage 
model  may  also  be  appropriate  for 
biological  reasons:  cellular  changes  seen 
in  the  rats'  nasal  cavities  when  they 
were  exposed  at  2  ppm  indicate  that  this 
is  not  a  "no-effect"  level,  as  the  5-stage 
model  assumes,  but  simply  a  level 
where  the  predicted  incidence  of  cancer 
is  too  low  to  be  detected  in  a  study  of 
the  size  conducted. 

The  equations  generated  by  these 
computer  models  show  various  stages  of 
action  in  the  multistage  model.  They  are, 
however,  based  solely  on  mathematical 
fit  to  known  data  points.  While  the 
coefficients  and  the  stages  represented 
have  a  theoretical  basis,  it  is  unknown 
whether  either  the  3-stage  or  the  5-stage 
model  reflects  underlying  mechanisms 
related  to  formaldehyde's  ability  to 
produce  a  malignancy.  As  summed  up 
by  Dr.  Schneiderman,  who  assisted  in 
development  of  the  quantitative  risk 
assessment  prepared  by  Clement 
Associates  for  OSHA  (See  Ex.  42-29): 

I  think  right  now  in  terms  of  our  knowledge 
of  carcinogenesis,  the  multistage  theory  per 
se  is  appropriate.  But  in  terms  of  the  number 
of  stages,  I  don't  think  we  really  know 
enough  to  put  this  together  [Tr.  May  7, 1986. 
pp.  142-143). 

Tinw-to-Tumor  Models:  Another  class 
of  models  employed  in  low-dose 
extrapolation  is  the  time-to-tumor 
model.  These  models  attempt  to 
describe  the  complex  relationship 
between  dose,  tumor  latency,  and 
cancer  risk.  There  are  two  risk 
assessments  based  on  time-to  tumor 
models  in  OSHA's  formaldehyde  record; 
an  assessment  that  uses  a  Weibull 
model  to  reflect  time  and  a  multistage 
model  to  describe  effect,  performed  by 
Crockett  and  Crump  for  the  EPA  [Ex.  69- 
23  B-3],  and  another  assessment  by 
Sielken  [Ex.  45-1]  based  on  the  Hartley- 
Sielken  model. 

Regarding  time-to-tumor  models,  the 
OSTP  Report  observed: 
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while  titne-lo-tumor  models  cao  lead  in 
many  instances  to  a  more  complete       ' 
characiemation  of  the  underlying         I 
carcinogenic  process,  the  quality  of  •vaitabte 
data  may  not  pennit  their  appHeatioa  or,  at 
the  very  least,  i«oAen  not  sufficient  to  allow 
any  discrijniBatioa  oarang  such  models  using 
goodness-ofCt  criteria.  Furthermore,  a  recent 
analysis  of  a  simulated  data  base  containing 
information  on  time-to-tumor  occurrence 
indicated  that  low-dose  risk  estimates 
generated  by  a  variety  of  extrapolation 
procedures  occasionally  differed  from  the 
actual  rick  by  three  orders  of  magnitude  even 
when  this  additional  iaformation  was 
included  in  the  modeling  process  |Ex.  73-90, 
p.  81 1. 

The  OSTP  report  concluded  that,  on  the 
whole,  incorporation  of  time-to-tumor 
data  does  not  sitbetantially  increase  the 
precision  of  low-dose  risk  estimation 
relative  to  modeling  based  only  on 
quantal  response  iaformation  (Ex.  73-90, 
p.  81  J. 

For  formaldehyde,  time-to-tumor 
models  submitted  to  the  record  do  not 
predict  similar  risks;  the  results  differ 
much  more  than  the  results  £rom  various 
analyses  based  on  the  multistage  model. 
Crockett  and  Crump  [Ex.  69-23  B-3J 
predicted  maximum  likelihood  estimates 
(MLEs)  based  on  time-to-death  from 
tumor  of  about  740  per  100,000  for  | 
exposure  at  2  ppm.  71  per  100,000  at  1 
ppm.  and  15  per  100.000  at  0.5  ppm  [Ex. 
69-23  BS).  Sielken  predicted  that  4 
cancers  per  100.000  will  occur  at  2  ppm. 
0.3  per  lOaOOO  at  1  ppm.  and  0.05  per 
100,000  at  0.5  ppm  [EX.  45-5J.  At  0.5 
ppm,  Crockett  and  Crump's  estimate 
exceeds  Sielken's  estimate  by  a  factor  of 
300,  and  at  2  ppm  the  estimates  are 
larger  by  a  factor  of  185.  The  disparities 
in  the  results  predicted  by  the  models 
appear  primarily  to  be  expressions  of 
the  authors  conclusions  regarding  the 
best  methods  for  application  of  animal 
data  to  the  assessment  of  risk.  These 
two  investigators  also  differed  greatly  in 
their  assessments  based  on  { 

conventional  multistage  analysis. 
Corresponding  MLEs  predicted  by 
Sielken  from  the  multistage  model 
yielded  estimates  of  20  cancers  per 
100.000  at  2  ppm,  0.9  per  100.000  at  1 
ppm.  and  0.06  per  100.000  at  0.5  ppm. 
Lifetime  risk  estimates  (MLEs)      | 
calculated  for  OSHA  by  Clement 
Associates  using  Crump's  multistage 
model  were:  184  per  100,000  at  2  ppm,  78 
per  100.000  at  1  ppm,  and  23  per  100.000 
at  0.5  ppm. 

In  the  proposal  [50  PR  50453]  OSHA 
discussed  some  advantages  to  time-to- 
tumor  models.  For  example,  at  1  ppm, 
fime-to-tumor  modeling  demonstrated 
that  the  risk  resulting  from  exposure  for 
half  of  a  rat's  lifetime  was  equal  to  only 
Veth  the  risk  of  exposure  for  a  full 
lifetime  [Ex.  45-1 1.  This  finding  has 


important  implications  for  human 
exposure  ajid  for  the  significance  of 
reducing  an  employee's  exposure  even 
thou^  higher  exposures  have  occurred 
in  the  pasL  EPA.  however,  has  rejected 
time-to-tumor  models  for  formaldehyde 
because  of  difficulties  in  dealing  with 
sacrificed  animals  [Ex.  73-149].  No 
additional  information  regarding  time- 
to-tumor  models  was  received  by  OSHA 
from  the  public  comments  or  the  hearing 
testimony.  The  CUT  representative,  Dr. 
Starr  indicated  that  the  CHT  is 
reviewing  the  original  rat  data  in  order 
to  assign  an  exact  cause  of  death  for 
each  animal  [Tr.  May  9, 1986,  p.  141]. 
This  information,  which  should  improve 
the  quality  of  the  underlying  data 
needed  for  time-to-tmnor  models,  may 
increase  the  ability  of  such  models  to 
predict  low  dose  risk  of  formaldehyde 
exposure.  At  present,  however,  time-to- 
tumor  models  do  not  increase  the 
accuracy  of  predictions  of  low-dose 
risks  of  formaldehyde  exposure  made  by 
quantal  models,  and  may  even  be  less 
accurate.  Therefore,  OSHA  concludes 
that  the  use  of  risk  assessments  based 
on  time-to-tumor  models  is  not 
preferable  at  this  time. 

Pharmacokinetic  Modeh:  Marty 
carcinogens  require  activation  to 
reactive  metabolites  before  they  are 
capable  of  interacting  with  DNA  and 
initiating  the  carcinogenic  process  [Ex. 
56,  p.  Z\.  After  absorption  into  a  cell,  the 
chemical  can  be  activated  to  a  reactive 
metabolite  which  can  be  detoxified, 
excreted,  or  bound  to  DNA  [Ex.  56.  p.  e]. 
The  processes  leading  to  distribution 
and  metabolism  of  chemicals  in  some 
cases  are  known  to  be  nonlinear,  and 
some  metabolic  pathways  are  capable 
of  saturation,  especially  at  the  high  . 
doses  used  in  animal  bioassays. 
Pharmacokinetic  models  attempt  to  use 
this  information  to  develop  mechanistic 
models  to  estimate  the  risk  of 
developing  a  disease  [Ex.  56,  p.  2]. 

Gehring  and  Blau  developed  a 
pharmacokinetic  model  that  attempts  to 
determine  the  effective  dose  of  the 
ultimate  carcinogen  at  the  site  of  the 
genotoxic  lesion  [Ex.  56.  pp.  2-3).  Hoel  et 
al.  [Ex.  69-23  B4],  using  this  concept, 
developed  a  model  that  presumed  that 
the  process  leading  to  delivery  of  the 
carcinogen  to  the  target  site  was  a 
nonlinear  process  that  could  be 
approximated  by  measurement  of  DNA 
adduct  formation  at  the  target  site. 
Hoel's  model  was  applied  to 
formaldehyde  by  Starr  and  Buck  [Ex. 
63).  (Starr  and  Buck's  analysis  and  data 
underlying  the  analysis  are  described  at 
the  end  of  the  risk  assessment  section). 
A  feature  of  pharmacokinetic  models 
which  has  attracted  considerable 
attention,  especially  for  formaldehyde. 


is  that  uader  certain  circumstances  they 
predict  a  quasi-thresfaold  or  "hockey- 
stick"  dose-respoQse  relationship. 
According  to  Paxtoa  et  oJ.  [Ex.  56.  p.  4): 

These  pharmacokinetic  models  *  *  *  have 
not  been  accepted  as  valid  for  general  use 
because  they  teitd  to  be  considerably  less 
conservative  than  the  currently  accepted  low- 
dose  extrapolatioa  models  without  having 
been  demonstrated  to  be  biologically 
accurate. 

Because  formaldehyde,  itself,  is 
probably  the  biologically  active  agent,  it 
is  questionable  whether  the  basic 
structure  of  pharmacokinetic  models  is 
appropriate  for  estimating  risk  from 
formaldehyde  exposure. 

OSHA 's  CoacJusions  Regarding  Dose- 
Response  Modek:  Because  the 
multistage  model  is  based  on  a  theory 
that  most  accurately  describes  what  is 
known  about  formaldehyde's 
carcinogenic  activity,  OSHA  believes 
that  this  model  is  moat  likely  to  provide 
a  valid  description  of  the  dose-response 
curve  for  formaldehyde.  Certain  other 
dose  response  mod^s  cannot  be  ruled 
out  completely:  these  include  the 
multihit  model  assuming  additive 
background  and  possibly  the  logit  and 
WeibuU  models,  althou^  these 
tolerance  distribution  models  cannot 
take  into  account  the  potential  for  two 
carcinogens  to  act  together  to  enhance 
each  other's  effects.  As  can  be  seen  in 
the  preamble  to  the  proposal  [50  FR 
50457-50460),  risk  estimates  u«ng  these 
other  models  do  not  vary  widely  from 
the  5-stage  multistage  model,  indicating 
that  the  dose  response  curve  derived 
from  this  model  provides  relatively 
consistent  predictions  of  risk  for 
exposure  in  the  range  of  the  1  ppm  PEL. 

OSHA's  decision  to  employ  the 
multistage  model  is  not  influenced  by 
the  controversies  surrounding  the  use  of 
the  pharmacokinetic  model.  The 
pharmacokinetic  model  relies  on  several 
controversial  assumptions.  As  paxton  et 
al.  pointed  out,  the  model  implicitly 
assumes  that  formaldehyde  has  no 
effect  on  any  stage  in  the  development 
of  cancer  following  its  initial  interaction 
with  DNA  [Ex.  56,  p.  11),  which  is  not 
consistent  with  existing  information  on 
formaldehyde.  In  terms  of  the  actual 
mathematical  model  used  to  predict  the 
dose  response  curve  once  the  dose  and 
response  are  defined,  both  OSHA  [Ex. 
43)  and  Starr  and  Buck  [Ex.  63),  who 
employed  a  phaimacokinetic  approach, 
used  the  Armitage-DoU  multistage 
model. 

Assumptions  Concerning  Background 
RisL  All  of  the  mathematical  models 
but  the  Armitage-Doll  multistage  nwjdel 
describe  the  effect  of  a  single  toxic 
agent  Multistage  theory  permits 


consideration  that  two  or  more 
carcinogens  acting  together  might  be 
able  to  enhance  each  other's  effects  [Ex. 
16,  p.  60).  This  does  not  come  into  effect 
simply  because  exposure  to  two 
different  agents  causes  a  higher 
response  than  one  agent  by  itself;  the 
increased  response  attributable  to  one 
agent  must  be  altered  by  the  presence  or 
absence  of  others.  The  concern  is  that 
small  doses,  which  individually  are  safe, 
may  act  together  to  produce  an 
unacceptable  risk.  This  concept 
underlies  the  Armitage-Doll  equation, 
although  existing  computer  models 
assume  that  all  of  this  interaction  is 
described  as  "background." 

The  assumption  that  the  test  agent 
and  other  factors  causing  the  same  type 
of  tumor  might  multiply  each  other's 
effects  is  appropriate  whenever  the  test 
agent  shares  a  mechanism  with  at  least 
one  of  the  agents  also  producing  a 
response.  If  even  a  small  portion  of  the 
background  incidence  is  associated  with 
the  same  mechanistic  process  as  the 
toxic  chemical,  the  multistage  model 
becomes  essentially  linear  at  low  doses 
[Ex.  73-90,  p.  8).  Discrimination  between 
additivity  and  independence  is  difficult 
because  the  shapes  of  dose-response 
curves  in  the  observable  range  are 
generally  unable  to  distinguish  between 
the  two  assumptions.  However, 
behavior  in  the  low-dose  region  may  be 
quite  different. 

Many  investigators  assume  that  there 
is  an  interaction  between  the  carcinogen 
and  processes  that  give  rise  to  a 
"background"  incidence  of  cancer. 
Exceptions  to  this  general  assumption 
are  made  only  when  the  mechanism  of 
action  of  the  carcinogen  is  distinct  from 
the  mechanisms  of  action  for  other 
relevant  carcinogens  (cited  in  Ex.  175-4, 
p.  33),  a  condition  not  applicable  to 
formaldehyde.  Evidence  in  the 
formaldehyde  record,  such  as  the 
information  showing  that  exposure  to 
several  nasal  carcinogens,  including 
formaldehyde,  leads  to  a  synergistic  or 
enhanced  risk  (see  epidemiology 
section),  clearly  shows  that 
formaldehyde  can  interact  with  other 
carcinogens. 

Dr.  Perera  cited  additional  evidence 
that  formaldehyde's  effects  occur,  not  in 
isolation,  but  through  interaction  with 
other  ongoing  processes. 

Linearity  at  low  dose  for  formaldehyde  is 
supported  by  the  demonstrated  toxicity  of  the 
compound  and  the  ability  to  interact  with 
other  mutagens  [and)  carcinogens  in 
enhancing  their  DNA-damaging.  mutagenic, 
or  carcinogenic  effects. 

Because  of  this.  Dr.  Perera  indicated  that 
risk  estimates  based  on  the  multistage 
model  should  be  the  Upper  confidence 


limit  (UCL),  rather  than  the  Maximum 
likelihood  estimate  (MLE),  so  as  to  not 
underestimate  risk  (Tr.  May  15, 1987,  p. 
95). 

A  potential  error  in  estimating  extra 
risk  from  the  multistage  model  can  occur 
when  no  background  incidence  was 
found  for  the  tumor  in  question  in 
control  animals  in  the  bioassay.  In  any 
animal  bioassay,  reported  tumor 
incidence  rates  are  influenced  by  the 
number  of  slides  that  can  reasonably  be 
prepared  for  evaluation  by  a  pathologist. 
There  is  a  further  practical  limit  as  to 
the  number  of  animals  that  can  be 
handled  in  a  single  experiment.  Hence, 
tumors  that  occur  very  rarely  in  animals 
are  likely  to  be  undetected  in  individual 
experiments  [Ex.  69-15). 

Information  on  historical  controls  may 
also  not  provide  a  reliable  estimate  of 
background  incidence.  A  few  years  ago 
most  investigators  did  not  section  the 
nasal  cavities;  currently,  the  nasal 
turbinates  are  routinely  examined 
histologically.  As  a  consequence, 
spontaneous  tumors  are  now  being 
reported  where  they  were  not  previously 
[Ex.  73-90,  p.  55). 

In  the  case  of  formaldehyde,  no 
squamous  cell  carcinomas  of  the  nasal 
cavity  were  observed  in  the  CIIT 
experiment  in  the  control  rats.  Thus, 
when  the  multistage  model  is  used  to 
predict  extra  risk,  it  is  not  possible  to 
assume  that  formaldehyde  and 
carcinogens  that  cause  the  background 
incidence  interact.  Use  of  the 
experimental  data  in  this  manner  does 
not  reflect  the  fact  that  nasal 
carcinomas  occur  in  rodents,  albeit 
rarely.  As  Dr.  Schneiderman  pointed  out 
at  OSHA's  hearings: 

I  think  I  indicated  earlier  that  the 
multistage  model  makes  the  assumption  that 
there  are  no  new  cancers  in  the  universe.  If 
there  are  no  new  cancers  in  the  universe, 
there  must  be  some  background.  If  you  do 
some  dose-response  curve  fitting  without 
using  background,  you've  denied  that 
assumption  of  the  multistage  model.  So 
you're  using  the  multistage  model  while 
denying  a  piece  of  the  multistage  model,  and 
that  seems  to  me  to  be  illogical  (Tr.  May  7, 
1986.  p.  143). 

How  the  failure  to  take  the  low 
background  incidence  of  nasal  cancer  in 
rats  into  account  affects  the  estimate  of 
risk  can  be  examined  by  assuming  a 
plausible  but  arbitrary  background  rate 
to  substitute  into  the  multistage  model. 
The  incidence  must  be  less  than  1 
cancer  in  156  animals,  which  would 
have  been  detected  in  the  CUT  study. 
Data  from  the  National  Toxicology 
Program,  where  only  one  to  three 
sections  of  the  nasal  cavity  were 
analyzed,  indicated  three  occurrences  of 
squamous  cell  carcinoma  of  the  nasal 


cavity  in  4,794  F-344  rats  [Ex.  69-15,  p. 
13);  this  figure  would  most  likely 
underestimate  actual  risk.  Thus,  an 
incidence  of  1  in  1,000  seems  to  be  a 
reasonable  assumption  for  background 
incidence,  and  moreover,  it  is 
approximately  the  same  order  of 
magnitude  of  risk  that  humans 
experience  from  nasal  cancer.  Under 
these  circumstances,  using  Global  82 
and  assuming  a  5  stage  model,  the 
resulting  coefficients  are  qo= 0.87x10"  • 
q4 =0.25x10-*,  and  q5= 0.17x10" ».  At  1 
ppm,  the  predicted  extra  risk  per  100.000 
workers  is  0.42  (MLE)  and  256  (UCL);  at 
2  ppm  these  figures  are  9.5  (MLE)  and 
516  (UCL)  per  100,000;  at  3  ppm  they  are 
62  (MLE)  and  807  (UCL)  per  100.000.  As 
can  be  seen  from  this  analysis,  the 
infiuence  of  background  rates  in  the 
region  of  interest  to  OSHA  are  minimal; 
there  is  no  significant  influence  on  the 
estimates  of  risk  for  either  the  MLE  or 
the  UCL.  ConsequenCy,  OSHA 
concludes  that  the  failure  to  take 
background  rates  into  account  has  little 
influence  on  the  ability  of  the  CIIT  rat 
data  and  the  multistage  model  to  derive 
a  dose-response  curve. 

Species  to  Species  Conversion:  The 
quantitative  assessment  of  human  risk 
derived  fi-om  experimental  animal  data 
is  complicated  by  differences  between 
species  that  potentially  affect  the  degree 
of  response  to  carcinogenic  substances. 
According  to  the  OSTP  Report  on 
Chemical  Carcinogens  [Ex.  73-90).  these 
factors  include  differences  between 
humans  and  experimental  test  animals 
with  respect  to  Ufe  span,  body  size, 
genetic  variability  or  population 
homogeneity,  existence  of  concurrent 
disease,  pharmacokinetic  effects,  and 
exposure  regimen. 

The  traditional  approach  to  species- 
to-species  extrapolation  has  been  to  use 
some  standardized  baseline,  or  scaling 
factor.  The  OSTP  report  (Ex.  73-90] 
indicated  that  the  best  agreement 
between  observed  and  predicted  human 
cancer  risk  is  often  obtained  when  a 
body  weight  or  body  surface  area 
correction  is  employed.  However,  the 
report  cautioned  that  experience  in  this 
area  is  very  limited  and  that  the  use  of 
any  standardized  dosage  scale  for 
species  scale-up  is  only  a  crude 
approximation.  The  choice  of  a 
particular  dosage  scale  affects  the 
magnitude  of  the  projected  risk. 

The  OSTP  report  cautioned  that  body 
weight/body  surface  area  corrections 
may  appear  to  fit  carcinogenicity  data  in 
rats  and  mice  because  of  experimental 
design  limitations.  To  test  for  cancer, 
investigators  generally  determine  the 
maximum  tolerated  dose  (MTD)  and 
administer  the  chemical  at  various 
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fractions  of  the  MTD.  The  MTD,  itself. 
probably  depends  on  body  weight/body 
surface  area,  which  may  be  sufficient  to 
account  for  apparent  differences  in 
carcinogenic  potencies  between  species. 

Of  the  various  risk  assessments  on 
formaldehyde  available  in  OSHA's 
record,  only  two  [Exs.  70-1;  138-C] 
employ  scaling  factors.  The  Center  for 
Policy  Alternatives  (CPA)  estimated  that 
1  ppm  of  human  exposure  would  be  the 
equivalent  of  0.5  ppm  in  rats  (on  a  body 
weight  basis],  about  3.3  ppm  of  exposure 
in  rats  (on  a  body  surface  area  basis), 
and  about  9.5  ppm  based  on  nasal  cavity 
surface  area.  Based  on  comparison  of 
tumor  incidences  between  rats  and  mice 
in  the  CITT  study.  CPA  elected  to  use  the 
intake/body  surface  extrapolation  for 
"midrange"  estimates  of  risk  since  14.3 
ppm  in  mice  should  yield  the  same 
incidence  as  5.6  ppm  in  rats  [Ex.  70-1, 
pp.  3-59  to  3-61]. 

The  CPA  rejected  use  of  nasal  cavity 
surface  area  corrections  because    , 
differences  in  respiratory  anatomy 
between  humans  and  rodents  make  it 
likely  that  the  nasal  passages  in  humans 
do  not  define  the  total  area  likely  to  be 
exposed  to  formaldehyde.  OSHA  agrees 
with  this  conclusion,  noting  further  the 
lack  of  quantitative  data  on  nasal 
surface  areas  [Tr.  February  1985,  pp.  15, 
80-62]  and  the  potential  imcertainties 
introduced  when  there  is  also  exposure 
to  dust  particles  that  contain 
formaldehyde. 

While  CPA  favored  body  surface  area 
corrections  because  this  scaling  factor 
best  explained  the  experimental 
relationship  between  rats  and  mice, 
relative  differences  between  species 
might  be  explained  by  the  mouse's 
ability  to  suppress  its  breathing  rate 
when  exposed  to  irritants  (Ex.  70-24]. 
Either  argument  indicates  that 
assessment  of  the  mouse  data  on  a  strict 
ppm  basis,  without  scaling  factors,  is 
fallacious  and  will  lead  to 
underestimation  of  human  risk  from 
exposure  to  formaldehyde. 

In  general,  when  extrapolating  data 
derived  from  dietary  intake  or  gavage, 
OSHA  has  included  a  scaling  factor  in 
its  quantitative  assessments  of  risk 
derived  from  animal  data.  When  using 
the  inhalation  data  in  rats  to  estabUsh 
water  quality  limits  for  formaldehyde. 
Crump  [Ex.  138-C]  also  employed  a 
scaling  factor.  Scaling  factors  in  species- 
to-species  extrapolations  also  appear 
apiHtipriate  when  the  experimental  data 
in  animals  are  from  inhalation  exposure 
if  systemic  tumors  developed  or 
metabolic  conversion  of  the  chemical  to 
the  ultimate  carcinogen  occurred.  This  is 
not  the  case  for  formaldehyde. 

OSHA  has  used  average  exposure,  in 
ppm.  as  a  measure  of  dose  of 


formaldehyde.  When  body  weights, 
about  70  kg  for  men  and  250  g  for  rats, 
are  taken  into  account  along  with 
ventilation  rates  of  0.02  liters/min  for 
rats  versus  20  liter/min  for  men.  the 
amount  of  exposure  to  a  worker 
exposed  for  8  hrs/day,  5  days/wk.  for  45 
years  in  ppm  is  nearly  identical  to  the 
exposure  (in  ppm)  of  the  CUT  rats 
administered  formaldehyde  6  hrs/day.  5 
days/wk,  for  two  years.  This  position' 
was  also  taken  in  OSHA's  proposal. 
While  the  decision  to  assess  human  risk 
on  the  basis  of  the  CIIT  rat  data  without 
use  of  a  scaling  factor  is  pragmatic,  it 
has  also  been  widely  applied  in  other 
risk  assessments  for  formaldehyde  [Exs. 
42-29;  42-31;  42-109;  69-15;  73-149]. 
Since  the  proposal  was  published, 
evidence  has  also  grown  to  support  the 
choice  of  average  exposure  as  the 
measure  of  dose  rather  than  cumulative 
exposure  [i.e.  ppm-yr)  as  the  most 
appropriate  measure  of  dose. 

"The  decisions  regarding  scaling 
factors  and  average  exposure  as  a 
measure  of  dose  are  unrelated  to  the 
extensive  discussion  OSHA  received 
regarding  administered  versus  delivered 
dose  as  a  measure  of  risk.  Arguments 
regarding  the  validity  of 
pharmacokinetic  models  and  alternative 
descriptions  of  dose  were  unrelated  to 
species-to-species  extrapolation  scaling 
factors,  and  proponents  of  the 
pharmacokinetic  model  also  used  parts 
of  formaldehyde  inhaled  per  million 
parts  of  air,  ppm,  to  describe  dosage  [Ex. 
63]. 

Site  Concordance:  The  assumption 
that  permits  investigators  to  extrapolate 
evidence  of  carcinogenicity  in  animals 
to  predict  human  risks  is  that  "on  a 
biochemical  and  molecular  level,  there 
are  important  similarities  among 
mammalian  species"  [Ex.  73-90,  p.  11]. 
Most  organic  carcinogens  require 
metabolic  activation  to  exert  their 
cancer-inducing  properties  [Ex.  73-90,  p. 
12].  There  are  enzymatic  differences  in 
metaboUc  activation  between  species, 
however,  so  that  the  precise  anatomical 
site  at  which  a  tumor  develops  may 
differ  between  rodents  and  humans. 
Thus,  in  estimating  human  risk,  OSHA 
generally  does  not  presume  that  the  risk 
predicted  from  animal  data  necessarily 
applies  only  for  the  specific  tumor  seen 
in  animals. 

Formaldehyde  is  unlike  most  organic 
carcinogens  in  that  it  appears  to  be  a 
direct  acting  carcinogen,  affecting  the 
immediate  site-of-contact.  For  this 
reason,  a  potential  for  much  greater  site 
concordance  between  animals  and 
humans  exists  than  usual.  Even  so,  there 
are  anatomical  differences  between  the 
rodent  and  human  respiratory  system 
that  must  be  taken  into  account.  Rats 


have  elaborate  nasal  passages 
compared  with  humans,  and  their  air 
chambers  are  substantially  more 
effective  than  human  noses  in  trapping 
inhaled  materials.  In  contrast,  the  rat 
has  a  short  bronchial  tube,  ending  at  the 
edge  of  the  two  lungs,  one  of  which  is 
multilobular.  The  human  has  a  long 
bronchial  tree,  extending  deeply  into  the 
lungs.  In  addition  to  these  anatomical 
differences,  humans,  unlike  rats,  are  not 
obligated  to  breathe  through  the  nasal 
cavity.  Consequently,  experts  in  the 
area  of  comparative  carcinogenesis 
expect  that  the  entire  human  respiratory 
system  is  at  risk  of  developing  cancer 
from  direct  contact  with  formaldehyde 
[Exs.  90:  98;  100-A]. 

Epidemiologic  studies  indicate  that 
certain  workers  exposed  to 
formaldehyde  and  other  chemicals  have 
an  excess  of  brain  cancer.  If  brain 
cancer  is  related  to  formaldehyde 
exposure,  it  is  likely  that  it  occurs 
through  metabolic  activation,  or  through 
an  even  more  indirect  mechanism.  The 
processes  leading  to  brain  cancer  would 
be  quite  different  from  those  leading  to 
respiratory  cancer.  Because  OSHA's 
assessment  of  human  risk  is  based  on 
assumptions  that  formaldehyde  is  direct 
acting  and  that  there  is  a  partial  site 
concordance  between  species,  the 
quantitative  risk  assessment  does  not 
take  cancer  at  remote  sites,  such  as 
brain  cancer,  into  account. 

Benign  Tumors:  Throughout  OSHA's 
rulemaking  on  formaldehyde,  opinion  as 
to  relevance  of  the  benign  tumors  seen 
in  the  CIIT  study  to  human  cancer  risk 
has  been  conflicting.  Three  consultants 
for  the  FI;  Dr.  Robert  Seilken,  a 
statistician;  Dr.  John  Clary,  a 
toxicologist;  and  Dr.  Robert  Squire,  a 
pathologist,  expressed  opinions  that  the 
benign  tumors  should  not  be  included  in 
risk  assessment  [February  13-15, 1985; 
pp.  65-67,  72-73.  409-412]. 

The  FI  submitted  that  it  was  incorrect 
to  combine  polypoid  adenomas  with 
squamous  cell  carcinomas  in 
quantitative  risk  assessment.  The  FI 
rejected  the  use  of  the  polypoid 
adenoma  data  to  predict  cancer  risk 
because:  (1)  There  was  no  dose- 
response  relationship  (more  adenomas 
were  seen  at  2  ppm  than  at  5.6  ppm): 
and  (2)  Oiere  was  no  evidence  that  the 
adenomas  progressed  to  cancer. 
Furthermore,  the  inverted  dose-response 
relationship  could  not  be  explained  by 
early  mortality  or  squamous  metaplasia. 
According  to  the  FI.  OSHA's  Cancer 
Policy  expressly  requires  that  the  nature 
of  the  tumors  be  considered  in  assessing 
risk,  and  they  further  pointed  out  that 
polypoid  adenomas  are  not  frequent  or 
life  threatening  in  the  workplace  [Ex. 
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69-18],  and  therefore  should  not  be  used 
in  assessing  risk. 

Although  the  FI  questioned  the 
relevance  of  the  adenomas,  the  CIIT 
report  [Ex.  12]  clearly  acknowledged 
that  the  polypoid  adenomas  were 
formaldehyde-related,  as  did  Drs.  Squire 
and  Clary  [Tr.  Feb,  1985,  pp.  65-67,  72- 
73).  The  CIIT  also  indicated  that  nasal 
adenocarcinomas,  seen  in  the  14.3  ppm 
rats,  are  malignant  counterparts  of  the 
polypoid  adenoma  [Ex.  73-81E], 
indicating  that,  under  certain 
circumstances,  the  adenomas  may 
progress  to  cancer.  The  polypoid 
adenomas  were  incidental  findings  at 
the  time  of  microscopic  examination, 
however,  and  these  lesions  were  not  the 
cause  of  death  of  any  animal  [Ex.  73- 
81E]. 

At  OSHA's  public  meeting  on 
formaldehyde,  the  CIIT  scientists 
postulated  that  the  polypoid  adenomas 
could  be  used  in  quantitative  risk 
assessment  if  the  likelihood  of  benign 
tumors  becoming  malignant  could  be 
determined.  They  examined  the 
literature  on  human  nasal  tumors,  on  the 
human  counterpart  to  the  polypoid 
adenoma  (the  microcystic  papillary 
adenoma],  and  also  data  from  skin 
painting  studies  in  animals  to  conclude 
that  approximately  one  in  50  of  the 
benign  tumors  might  become  malignant 
[Tr.  February  14, 1985,  pp.  246-253]. 

In  an  article  published  after  the  public 
meeting,  however,  Drs.  Swenberg  and 
Boreiko  of  the  CIIT  cautioned  about  the 
use  of  adenomas  in  risk  assessment  [Ex. 
73-8lE|.  They  stated: 

The  present  state  of  knowledge  on 
conversion  rates  of  polypoid  adenomas  to 
adenocarcinomas  is  minimal  to  inadequate  to 
derive  a  precise  ratio  for  malignant 
transformation.  Such  a  ratio  is  necessary  if 
the  polypoid  adenomas  are  incorporated  into 
a  quantitative  risk  assessment  for  cancer, 
since  these  benign  tumors  were  not  life 
threatening  and  were  clearly  not  cancer.  At 
exposures  of  6  ppm  or  less,  no  malignant 
transformation  occurred.  Thus,  the  ratio  is 
less  than  1:14  at  exposures  of  occupational 
concern. 

The  Consensus  Workshop  on 
Formaldehyde's  Risk  Estimation  Panel 
did  not  take  a  position  as  to  whether 
benign  tumors  should  be  included  in  a 
quantitative  risk  assessment  for 
formaldehyde,  stating  only  that  the 
benign  tumor  data  should  not  be 
combined  with  the  malignant  tumors 
because  they  represented  different 
tumor  types  [Ex.  70-56]. 

In  a  contrasting  viewpoint.  Dr.  Roy 
Albert  OSHA's  expert  witness  on 
experimental  carcinogenesis  and  the 
head  of  EPA's  Carcinogen  Assessment 
Group,  felt  that  the  adenomas  should  be 
taken  into  account  in  quantitative  risk 


assessment  Dr.  Albert  pointed  out  that 
benign  tumors  are  deleterious  health 
effects  in  themselves  and  that  combined 
exposure  to  formaldehyde  and  other  air 
contaminants,  for  example,  cigarette 
smoke,  might  transform  the  adenomas  to 
a  malignant  tumor  [Tr.  May  5. 1986,  p. 
164].  Dr.  Albert  felt  that  the  arguments 
to  reject  the  adenoma  data  because  of 
the  lack  of  a  dose-response  relationship 
were  unconvincing.  Dr.  Albert  pointed 
out  that  squamous  metaplasia  occurred 
at  high  doses  because  of  formaldehyde's 
irritating  effects.  On  the  other  hand,  at 
lower  doses,  there  was  insufficient 
irritation  to  produce  much  squamous 
metaplasia.  Thus.  Dr.  Albert  felt  that  the 
carcinogenic  action  of  formaldehyde 
could  very  well  account  for  the  presence 
of  adenomatous  lesions  at  low  doses 
instead  of  squamous  lesions  [Tr.  May  5, 
1986,  pp.  166-167]. 

To  address  the  major  concerns 
expressed  about  extra  risk  contributed 
by  the  polypoid  adenomas,  OSHA 
assessed  how  inclusion  of  malignant 
forms  would  affect  low-dose  predictions 
using  the  5-stage  multistage  model.  As 
the  CUT  investigators  indicated,  the 
conversion  rate  for  cancers  from 
polypoid  adenomas  cannot  exceed 
approximately  1  in  20.  This  results  in  a 
total  nasal-tumor  bearing  animal 
incidence  rate  of  1  in  3,120  as  a 
background  rate  (Vise  x  %o),  8  in  3,180 
at  2  ppm,  2.3  in  155  at  5.6  ppm,  and  97  in 
141  at  14.3  ppm.  Fitting  these  adjusted 
figures  with  the  5-stage  multistage 
model  yielded  a  curve  with  coefficients 
of  qo= 3.2X10"*,  q,  =9.2X10-*.  and 
qs=1.9xl0"*.  As  anticipated,  this  dose- 
response  curve  predicted  a  higher 
incidence  of  cancer  at  low  doses  than 
the  5-stage  model  derived  from  the 
carcinoma  data  alone.  Because  of  the 
large  contribution  from  the  adenomas  at 
2  ppm,  this  analysis  resulted  in  MLEs  of 
46, 92, 189.  and  320  cancers  per  100.000 
at  0.5, 1,  2,  and  3  ppm,  respectively. 
These  figures  are  3.7  to  1,170  times 
greater  than  the  corresponding  MLEs 
derived  from  the  squamous  cell 
carcinoma.  (UCLs  cannot  be  calculated 
because  of  limitations  imposed  by  the 
computer  program.)  As  described  in  the 
ORA  Report  [Ex.  43],  even  with  some 
correction  for  potential  malignancy,  the 
adenomas  totally  dominate  the  low-dose 
estimates,  virtually  discounting  a 
contribution  from  the  malignant 
squamous  cell  carcinomas. 

OSHA  has  not  used  this  adjusted 
model  in  its  final  assessment  of  risk 
because  the  polypoid  adenomas  were 
produced  in  only  one  study  and  because 
there  does  not  appear  to  be  any 
biological  justification  for  combining 
data  representing  tumors  of  two  distinct 
cell  types.  This  adjustment  however, 


implies  that  the  MLE  of  risk  calculated 
exclusively  from  squamous  cell 
carcinoma  data  might  seriously 
underpredict  low-dose  risk. 

OSHA's  approach  regarding  the 
polypoid  adenomas  and  the  squamous 
cell  carcinomas  is  consistent  with  that 
taken  by  the  OSTP  with  regard  to 
combination  of  tumors  of  different  4ypes. 
According  to  the  OSTP  Report  [Ex.  73- 
90,  p.  54]  the  grouping  of  lesions  for 
evaluation  should  be  based  on 
commonality  of  histogenic  origin. 
Therefore,  adenomas  should  not  be 
combined  with  carcinomas  for  the 
purpose  of  establishing  a  value  for  the 
incidence  of  cancer  at  a  specific  organ 
site.  The  OSTP  report  also  indicates  that 
"life  shortening  tumors  should  not  be 
combined  with  non-life  shortening 
tumors"  (p.  54).  As  noted  eariier,  the 
carcinomas  were  life  shortening;  the 
adenomas  were  not. 

The  Consensus  Workshop's  Risk 
Estimation  Panel  took  no  position  on 
whether  or  not  a  separate  analysis  of 
risk  based  on  the  adenoma  data  should 
be  conducted.  OSHA  found  no  evidence 
that  the  adenomas  present  a  risk  of 
death  (although  these  benign  tumors 
would  represent  a  material  impairment 
of  health).  OSHA  also  recognizes  that 
great  uncertainty  is  associated  with  any 
attempts  at  quantification  of  risk  based 
on  the  benign  tumors.  Since  this 
regulation  is  justified  on  the  basis  of  a 
significant  risk  of  material  impairment 
of  health  and  functional  capacity 
without  relying  on  the  benign  tumor 
data,  OSHA  has  not  used  assessments 
of  benign  tumors  to  quantify  human  risk. 
OSHA  s  quantitative  assessment  of  risk 
for  formaldehyde  is  based  solely  on  the 
malignant  tumors. 

The  OSHA  decision  to  base  the 
quantitative  risk  assessment  on 
squamous  cell  carcinoma  data  is 
consistent  with  the  approach  taken  by 
the  Consensus  Workshop  on 
Formaldehyde  [Ex.  70-56].  and  does  not 
make  use  of  models,  such  as  that  of 
Kang  and  Chu  [Ex.  73-115],  which  are 
based  on  total  nasal  tumor-bearing 
animals  whether  the  animals  had 
adenomas  or  carcinomas. 

The  Origins  of  OSHA 's  Risk 
Assessment  for  Formaldehyde:  Early 
assessments  of  risk  of  formaldehyde 
exposure  that  were  conducted  by  or  for 
OSHA  employed  the  3-8tage  multistage 
model  to  define  a  dose-response  curve 
based  on  the  CUT  rat  data.  As  new 
options  became  available,  OSHA  also 
explored  alternatives  using  the  5-8tage 
model.  This  evolutionary  process  was 
also  being  undertaken  by  other 
investigators. 
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For  example.  Dr.  Kenneth  Brown  analysis.  The  number  of  rats-at-risk  was 

described  a  number  of  models  for  fitting  calculated  by  eliminating  animals  killed 

the  CIIT  rat  data,  corrected  for  early  before  24  months,  those  whose  nasal 

sacrifice  by  estimating  the  fractions  of  a  cavities  were  not  histopathologically 

lifetime  that  the  rats  were  at  risk.  Using  examined,  and  all  animals  dying  before 

this  approach,  for  the  multistage  model,  the  first  cancer  was  observed  at  11 

he  predicted  a  risk  of  43.4/100,000  (MLE)  months.  The  mathematical  model 

for  lifetime  exposure  at  3  ppm  with  a  chosen  in  the  ORA  report  was  the 

corresponding  UCL  of  633/100.000.  Using  multistage  model  not  restricted  by  the 

another  approach,  in  which  only  the  number  of  experimental  doses.  Under 

animals  examined  at  24  months  were  this  circumstance,  the  dose-response 

evaluated,  he  developed  a  prediction  of  curve  based  on  squamous  cell 

263  deaths/100,000  for  the  MLE  with  a  carcinomas  in  the  CIIT  rats  best  fit  a  5- 

corresponding  UCL  of  1,819/100,000  at  3  stage  model  with  positive  coefficients 

ppm  based  on  the  multistage  model  [Ex.  for  the  MLE  in  only  the  fourth  and  fifth 

69-15].  Using  a  similar  approach  to  Dr.  terms.  This  multistage  model  gave  a 

Brown's  for  calculation  of  rats-at-risk,  better  fit  to  the  experimental  data  than 

EPA  predicted  an  MLE  of  60/100,000  the  three-stage  model  [Exs.  42-29,  42- 

with  a  UCL  of  600/100,000  [Ex.  73-149).  109;  94)  which  is  also  a  plausible  model. 

In  comments  to  HUD  on  a  Predictions  of  lifetime  risk  using  the 

manufactured  housing  product  standard  ORA  multistage  model  with  two  positive 

[Ex.  42-31],  the  CPSC  described  a  new  parameters  for  the  MLE.  q4= 3.954x10"* 

methodology  to  estimate  excess  risk  of  and  qs =1.597x10"*  [Ex.  43;  50  FR  50460], 

cancer  associated  with  formaldehyde  are  presented  in  the  table  below, 

exposure.  To  define  the  dose-response  OSHA's  conclusions  regarding  the 

curve,  CPSC  used  data  from  the  CIIT  rat  number  of  rats  at  risk,  the 

study.  Although  they  examined  other  appropriateness  of  the  CIIT  rat  study  to 

data,  including  the  NYU  rat  study  and  predict  human  risk,  the  species-to- 

the  CUT  mouse  data,  the  other  species  scaling  factor  to  apply,  and  the 

information  was  considered  multistage  model  as  the  single  most 

inappropriate  for  inclusion  in  the  reliable  estimate  of  dose-response 

quantitative  assessment  for  various  remain  unchanged  since  the  calculations 

reasons.  The  mouse  data  were  rejected  were  performed  for  the  ORA  report  [Ex. 

because  of  the  smaller  number  of  mice  43].  Indeed,  these  were  not  controversial 

at  risk  due  to  unrelated  early  deaths  and  issues  in  the  rulemaking,  and  there  was 

the  decrease  in  respiration  rate  that  the  substantial  agreement  in  the  record  on 

mice  experienced.  The  NYU  study  was  these  points.  The  figures,  shown  in 

not  used  because  it  was  performed  at  a  Table  3,  which  were  derived  from  the  - 

single  dose,  so  that  the  information  was  analysis  of  the  CUT  rat  data  and  the  5- 

inadequate  to  define  the  shape  of  the  stage  multistage  model  conducted  in  the 

dose  response  curve.  ORA  Report  [Ex.  43],  remain  relevant  for 

The  multistage  model  was  used  to  OSHA's  final  assessment  of  extra  risk 

calculate  individual  risk  at  low  doses.  from  exposure  to  formaldehyde. 
Two  separate  equations  were  used  to 

describe  the  entire  dose-response  curve;  TABLE  3. — LIFETIME  RISK  OF  CANCER 

one  equation  represented  doses  below  1  pgp  •^qq  qqq  VVORKERS 
ppm;  the  other,  exposures  over  1  ppm. 
Level  of  exposure  for  continuous 
exposure  (L)  was  considered  to  be  0.13 
times  the  average  dose  in  ppm 
administered  to  the  CUT  rats.  At  levels 
above  1  ppm.  the  lowest  lifetime 
estimated  excess  risk  was  predicted 
from  the  equation, 

0.000037L«-t-0.00001lL».  At  levels  below 
1  ppm.  the  maximum  lifetime  estimated 

risk  was  calculated  from  the  linear ,  The  Updated  CPSC  Model:  In  written 

relation.  0.028  L  This  risk  estimate  '  comments  supplied  with  their  testimony 

below  I  ppm  presumed  interactions  with  given  at  the  OSHA  hearings,  the  CPSC 

background  processes.  Based  on  these  submittedtheir  most  recent  risk 

equations,  the  CPSC  calculated  the  MLE  assessment  based  on  the  CUT  rat  data 

of  risk  as  48  per  100,000  with  an  UCL  of  [Ex.  86-26].  Corrections  for  sacrifices 

2,800  per  100,000  for  continuous  lifetime  and  eariy  deaths  were  identical  to  those 

exposure  at  1.0  ppm.  performed  in  the  ORA  report,  leading  to 

OSHA's  assessment  given  in  the  ORA  the  same  fit  as  the  ORA  report  to  the 

Report  [&t.  43]  was  derived  from  five-stage  model.  However,  the  CPSC 

modifications  made  by  OSHA's  Office  made  different  assumptions  regarding 

of  Risk  Assessment  to  the  CPSC  calculations  of  risk  based  on  the  5-8tage 


Exposure  level  (ppm) 

MLE 

UCL 

3 

71 

11.4 
0.6 
0.03 
0.001 

834 

2 

534 

1 

264 

0.5 

0.1 

132 
26 

model.  All  data  are  reduced  to  unit 
estimates  of  risk.  Equations  for  these 
unit  estimates  are: 

Lifetime  Estimated  Excess  Risk 

(MLE) = 0.15  xL 
Lifetime  Estimated  Excess  Risk 

(UCL) = 0.29  xL 

where  L  is  the  level  of  exposure 
administered  for  a  lifetime.  For  example, 
according  to  the  CPSC  calculations,  if  a 
person  is  occupationally  exposed  to  3 
ppm  of  formaldehyde  8  hrs/day.  5  days/ 
wk.  for  20  years,  the  upper  and  lower 
estimates  of  risk  would  be  calculated  as 
risk  =  unit  estimate  x  8/24  x  5/7  x 
20/70  assuming  a  lifetime  of  70  years.  By 
this  equation,  the  upper  and  lower 
estimates  of  risk  are  5,600  and  390  per 
million  (p.  E-30). 

Dr.  Cohn,  of  CPSC,  compared  the  Blair 
at  al.  data  with  risk  estimates  based  on 
the  equations  for  unit  estimates  of  risk, 
shown  above.  In  the  epidemiologic 
study,  268  respiratory  system  cancers 
were  observed  in  white  males  with  248 
expected,  an  excess  of  20  cancers.  The 
excess  of  cancers  expected  based  on 
UCL  calculations  from  the  CIIT  rat  data 
was  8.7,  less  than  found  in  the  human 
study  [Ex.  114]. 

This  analysis  performed  by  CPSC 
illustrated  how  the  limited  data  from 
humans  can  be  used  to  determine 
whether  or  not  risk  estimation  models 
based  on  animal  data  yield  plausible 
predictions.  Because  the  human 
evidence  has  not  clearly  demonstrated  a 
dose-response  relation,  because  of 
uncertainties  in  exposure  estimates,  and 
because  other  carcinogenic  agents 
present  in  the  workplace  could  have 
contributed  to  the  observed  risk,  OSHA 
still  places  greater  weight  on  dose- 
response  estimates  derived  from  the 
CIIT  rat  data. 

Use  of  Epidemiologic  Data  to  Predict 
Risk:  The  OSTP  Report  [Ex.  73-90] 
indicated  that  even  though 
epidemiologic  studies  are  free  of 
problems  with  species-to-species 
extrapolation,  when  epidemiologic  data 
are  used  in  risk  estimation,  the  available 
data  to  complete  a  thorough  study  are 
often  not  available.  According  to  the 
report  (pp.  82-83): 

The  marked  variability  in  human 
sensitivity  must  be  taken  into  account. 
Furthermore,  there  are  a  number  of  other 
problems  that  may  be  encountered  with 
attempting  to  use  epidemiological  data  to 
construct  estimates  of  lifetime  risk'  for  a 
subset  of  the  general  population.  *  *  * 
Epidemiological  investigations  are  often 
conducted  for  only  a  limited  period  of  time, 
and  failure  to  adjust  properly  for  incomplete 
followup  of  subjects  can  significantly  affect 
the  estimation  of  lifetime  risk.  Similarly, 
estimation  of  lifetime  cancer  risks  is  also 
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complicated  if  the  available  epidemiological 
data  involve  exposures  that  fall  far  short  of  a 
normal  lifespan.  For  example,  if  a  multistage 
mechanism  is  assumed,  then  the  effect  of 
early  termination  of  exposure  will  be 
dependent  on  the  stages  of  the  carcinogenic 
process  that  are  influenced  by  the  exposure. 

And,  as  stated  by  Dr.  Schneiderman 
[Ex.  96]: 

In  general  epidemiology  is  not  an  ideal  tool 
for  developing  exposure-response 
relationships,  and  is  even  poorer  in 
developing  dose-response  relationships. 
I  iumans  are  exposed  to  many  materials, 
making  it  very  hard  to  ascribe  a  given 
response  to  a  single,  specific  cause.  The 
exposures  are  often  erratic,  sporadic  and  of 
unequal  duration  and  intensity  *  *  *.  In 
general,  before  epidemiologic  results  become 
convincing,  there  needs  to  be  some 
replication,  or  evidence  of  some  other 
internal,  logical  consistencies.  How  much 
replication  or  what  internal  logical 
consistencies  are  often  matters  of  taste, 
rather  than  objectively  determined  (p.  3). 

In  the  proposal,  OSHA  indicated  the 
difficulties  in  detecting  risks  of  a 
magnitude  of  7  per  thousand  in  an 
epidemiological  study.  When  adult 
white  males  have  a  7  percent  probability 
of  death  from  lung  cancer  [50  FR  50446], 
one  of  the  suspected  sites  of  action  in 
humans: 

The  relative  risk  or  SMR  from  a  study  of 
workers  exposed  to  3  ppm  should  be 
approximately  1.10  (7.7%/7.0%).  Such  a 
relative  risk  most  likely  would  not  achieve  a 
level  of  statistical  significance,  even  in  a 
large  study.  In  this  context,  it  is  again 
noteworthy  that  the  study  of  Acheson  et  al. 
demonstrated  a  significant  excess  of  lung 
cancer  (SMR =124)  among  the  cohort  of 
workers  where  the  lai^est  majority 
experienced  "high"  levels  of  formaldehyde 
(greater  than  2  ppm).  but  that  an  excess  of 
lung  cancer  was  not  observed  at  five 
additional  facilities,  where  the  majority  were 
exposed  to  "low"  or  "nil"  levels  (less  than  0.1 
to  0.5  ppm). 

Since  publication  of  the  proposal,  the 
Blair  et  al.  study  has  become  available. 
This  study  [Ex.  156-A4]  reported  an 
SMR  of  112  for  cancer  of  the  respiratory 
system  in  white  male  workers  ever 
exposed  to  formaldehyde.  This 
information  is  relevant  for  estimating 
extra  risk  in  a  "typical  worker" 
population,  most  of  whom  are  still  alive. 

The  OSH  Act.  however,  requires  that 
the  health  and  safety  of  workers  be 
assured  at  all  times,  even  if  a  worker  is 
exposed  for  an  entire  working  life  of  45 
years.  A  subgroup  in  the  Blair  et  al. 
study,  workers  first  exposed  at  least  20 
years  before  the  study  cut-off  date 
provides  estimates  most  relevant  to  the 
risk  associated  with  exposure  to 
formaldehyde  for  up  to  a  working  life. 
Those  having  any  exposure  to 
formaldehyde  (less  than  0.5  ppm-yr  to 
greater  than  5.5  ppm-yr)  had  a 


statistically  significant  increase  of  lung 
cancer  of  132. 

OSHA  has  already  indicated  a 
preference  for  average  exposure  rather 
than  cumulative  dose  to  assess  the  risk 
of  exposure  to  formaldehyde.  Although 
Blair  et  al.  did  not  report  their  results  in 
terms  of  average  exposure,  a  regression 
analysis  of  the  data  provided  by  Sterling 
and  Weinkam  [Ex.  200-1]  looked  at  the 
data  for  the  "typical  workers"  in  this 
manner.  Persons  whose  exposure 
averaged  1.15  ppm  had  a  36  percent 
greater  chance  of  dying  of  lung  cancer 
than  those  who  were  exposed  at  0.18 
ppm.  This  information  is  relevant  as  a 
measure  of  relative  risk  of  cancer  to 
exposure  from  formaldehyde.  By  use  of 
a  proportionate  relationship,  OSHA 
could  determine  that  at  1  ppm,  an  SMR 
of  about  130  would  be  expected;  at  2 
ppm  an  SMR  of  about  160  would  be 
expected.  For  white  males,  the  annual 
rate  for  lung  cancer  is  64/100.000  (1970- 
1979  data).  A  30  percent  excess  risk  over 
45  years  would  mean  that  8M  cases  per 
100.000  workers  would  occur  firom  their 
exposure  to  formaldehyde. 

Sterling  and  Weinkam  evaluated  the 
risk  of  buccal  cavity  and  pharyngeal 
cancer  in  white  male  hourly  resin  plant 
workers.  Persons  whose  average 
exposure  was  greater  than  0.5  ppm  [i.e. 
1.15  ppm]  had  a  relative  risk  of  2.3  for 
these  cancers  compared  with  workers 
exposed  to  average  concentrations  less 
than  0.5  ppm  (average  0.18  ppm).  Thus, 
the  approximate  SMR  for  no  exposure  is 
70,  at  1  ppm  it  is  230,  and  at  2  ppm  it  is 
390. 

This  information  can  be  used  to 
compare  risk  of  pharyngeal  cancer  with 
predictions  from  animal  data.  Annual 
rates  for  nasopharyngeal  cancer  are  0.4 
per  100,000  in  white  males  (1970-1979 
rates).  At  1  ppm,  this  would  mean  that  at 
least  22  cases  of  nasopharyngeal  cancer 
per  100,000  workers  exposed  to 
formaldehyde  would  develop  as  the 
result  of  their  workplace  exposure. 

Several  other  studies  have 
information  regarding  current  exposures 
and  epidemiologic  data  from  workers 
first  exposed  a  number  of  years  earlier. 
This  information  can  be  used  to 
determine  an  upper  bound  of  risk. 

NIOSH  undertook  extensive 
surveillance  of  three  apparel 
manufacturers  in  support  of  the  Stayner 
et  al.  study.  Average  exposures  were 
0.15  ppm  for  all  three  plants  combined 
(range  of  geometric  means  0.14-0.17 
ppm).  Cancer  of  the  buccal  cavity  was 
elevated,  with  an  SMR  of  343. 

Vaughan  et  al.  [Ex.  202]  reported  a 
risk  ratio  of  3.8  for  developing  cancer  of 
the  nasal  cavity  and  sinuses  in  resin  and 
glue  workers.  OSHA  estimates  that 
these  workers  probably  had  exposures 


in  the  past  of  at  least  1  ppm  even  though 
recent  exposures  seem  to  be  lower. 

Vaughan  et  al.  also  reported  an  odds 
ratio  of  5.5  for  nasopharyngeal  cancer 
for  persons  who  had  resided  in  a  mobile 
home  for  10  or  more  years.  Although  no 
exposure  estimates  are  available  from 
the  study,  some  order-of-magnitude 
information  can  be  derived. 
Formaldehyde  exposure  in  mobile 
homes  is  thought  to  be  greatest  when 
the  home  is  new,  decreasing  with  time, 
with  offgassing  complete  in  about  10 
years.  For  exposures  beginning  in  the 
range  of  0.4  to  1  ppm,  average  exposure 
in  the  10  year  period  would  be  in  the 
general  range  of  about  0.2  ppm  for  up  to 
a  168-hour  week,  which  would 
correspond  roughly  to  an  occupational 
exposure  over  a  40  hour  week  of  1.2 
ppm.  However,  there  are  known  dose- 
rate  effects  of  formaldehyde  not  taken 
into  account  by  this  method  of 
estimating  exposure,  so  that  risk  to  the 
worker  in  such  circumstances  might  be 
greater. 

All  three  of  these  studies  yield  risk 
estimates  greater  than  that  projected 
from  Sterling  and  Weinkam's  analysis  of 
nasopharyngeal  cancer  in  Blair  et  al., 
but  they  are  well  below  the  estimates 
derived  from  the  lung  cancer  data. 

Uncertainties  in  the  Extrapolation  of 
Risk:  In  experimental  bioassays  of 
formaldehyde,  the  animals  were 
exposed  to  formaldehyde  gas  generated 
from  paraformaldehyde.  While  some 
humans  are  exposed  under  similar 
conditions,  most  are  not.  Many  are 
exposed  when  they  handle  formalin 
solutions,  which  will  lead  to  a  different 
exposure  pattern  that  might  not  lead  to 
results  identical  to  those  obtained  for 
exposure  to  pure  formaldehyde  gas.  To 
the  extent  that  the  skin  is  not  intact, 
formaldehyde  may  become  systemically 
absorbed,  leading  to  both  a  greater 
exposure  potential  than  predicted  by 
measuring  airborne  exposure  alone  and 
a  different  distribution  of  the  carcinogen 
inside  the  body.  There  is  no  information 
available  that  is  sufficient  for  OSHA  to 
be  able  to  predict  whether  such  dermal 
exposure  will  enhance  the  risk  from 
formaldehyde.  OSHA's  conclusions 
regarding  cancer  from  dermal  exposure 
are  based  on  the  nonpositive  results 
seen  in  animals  with  intact  skin  and  the 
presumption  that  workers  wearing 
protective  clothing  will  be  adequately 
protected  to  prevent  any  risk  &t>m  skin 
contact. 

The  major  use  of  formaldehyde  is  in 
the  production  of  resins.  These  resins 
are  capable  of  oH^gassing  formaldehyde. 
They  may  also  make  a  substantial 
contribution  to  the  overall  amount  of 
formaldehyde  exposure  because  of 
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fomialdehyde's  entrainment  on 
materials  such  as  lint  (from  permanent- 
press  material)  or  wood  dust  from 
sawing  materials  such  as  hardwood 
plywood  orparticleboard  [Tr.  Feb.  13, 
1965.  pp.  59f-59e].  Depending  on  the  size 
of  the  inhaled  particle,  how  easily 
formaldehyde  is  released  to  surrounding 
tissue  when  formaldehyde  bearing 
particles  are  inhaled,  and  the  relative 
contribution  of  the  particle-borne 
formaldehyde  to  the  total  dose  inhaled, 
substantially  more  formaldehyde  may 
penetrate  into  the  airways  and  even  into 
the  lung  than  would  occur  if  exposure 
were  solely  to  formaldehyde  gas, 
leading  to  an  overestimation  of  risk  from 
human  data  where  combined  exposures 
occurred  but  exposure  was  assessed 
solely  by  estimating  the  gaseous 
component. 

The  Blair  et  al.  study  shows  that 
nasopharyngeal  cancer  excesses 
occurred  in  persons  exposed  to  both 
formaldehyde  and  particles.  They  also 
found  an  excess  lung  cancer  risk  in 
industrial  worker  populations  exposed 
to  formaldehyde.  OSHA  has  concluded 
that  the  excesses  of  caiuers  seen  at 
these  sites  were  probably  caused  by 
exposure  to  formaldehyde  (see  section 
on  Cancer  Epidemiology).  This  suggests 
that  the  form  in  which  exposure  occurs 
may  influence  the  response  and 
contribute  to  the  uncertainty  in 
extrapolating  human  risk  from         i 
exposures  of  isolated  experimental  I 
animals. 

Workers,  who  do  not  live  in  isolated 
environments,  may  be  more  likely  than 
animals  to  develop  cancers  because  of 
additive  or  multiplicative  effects  of 
formaldehyde  exposure  combined  with 
exposure  to  other  carcinogens.  Smoking 
would  be  of  concern,  since  smoking 
should  affect  mucociUary  flow,  possibly 
disrupting  one  mechanism  that  helps 
protect  against  formaldehyde  . 

carcinogenesis.  Numerous  other      ' 
carcinogens  are  present  in  the 
environment.  For  example,  persons  who 
are  also  exposed  to  wood  dust  appear  to 
be  at  much  greater  risk  of  developing 
nasal  cancer  than  if  they  were  exposed 
to  either  formaldehyde  or  wood  dust 
alone  (see  epidemiology  section).  Hiese 
factors  would  tend  to  make  estimates  of 
risk  based  on  human  data  higher  than 
estimates  based  on  laboratory  animals. 

It  has  been  argued  that  because 
formaldehyde  is  a  normal  constituent  of 
the  mammalian  organism,  there  should 
be  a  practical  threshold  or  tolerable 
level  of  exposure  [Ex.  73-15).  If  there  is 
a  true  threshold  for  formaldehyde's 
effects,  it  must  lie  below  the  1  to  2  ppm 
range  of  exposure  where  substantial 
evidence  of  formaldehyde's  ability  to 


react  with  tissue  at.  target  sites  exists  in 
both  humans  and  animals  (see  health 
effects). 

The  available  ioformatioa  also 
indicates  that  there  is  a  nonlinearity  at 
low  doses.,  probably  because  of 
protective  mechanism&  such  as  reaction 
with  the  respiratory  mucous.  The  dose* 
response  curve  predicted  from  the  CUT 
rat  data  and  the  multistage  model  does 
not  reflect  any  low  dose  nonlinearity, 
which  means  that  the  risk  of  cancer  at 
very  low  doses  might  be  less  than 
predicted. 

For  reasons  stated  in  the  section 
reviewing  epidemiologic  studies,  it  is  not 
possible  to  conclusively  determine  that 
formaldehyde  has  not  caused  distant- 
site  tumors  in  some  workers.  Oathe 
other  hand,  the  failure  to  find  distant- 
site  tumors  in  the  CJIT  animals,  which 
received  high  exposures  of  14.3  ppm  for 
up  to  2  years,  suggest  there  is  no  such 
effect.  OSHA's  risk  assessment  does  not 
take  distant-site  cancers  into  account. 
This  might  lead  to  an  underprediction  of 
risk  if  distant-site  tumors  are  related  to 
formaldehyde  exposure. 

Inbred  rats  cannot  be  equated  exactly 
to  the  heterogeneous  human  population. 
Tolerance  distributions  for  humans 
should  be  greater  than  in  an  inbred 
strain  of  rats.  Thus,  a  greater  number  of 
persons  will  react  at  a  lower  dose  than 
rats  (and  conversely,  a  number  will 
react  only  at  doses  higher  than  the 
animals). 

In  the  formaldehyde  hearings.  Dr. 
Mirer  of  the  UAW  asked  Dr. 
Schneiderman  to  comment  on  how  the 
steepness  of  the  dose-response  curve 
would  be  affected  because  of  genetic 
similarity  of  laboratory  rats  as 
compared  to  much  more  genetically 
diverse  humans  [Tr.  May  7, 1986.  pp.  98- 
99).  Dr.  Schneiderman  replied  that  there 
is  every  indication  that  dose-response 
relationships  in  humans  are  flatter  than 
for  experimental  animals  since  humans 
are  genetically  diverse  and  that  there 
are  also  likely  to  be  very  highly 
sensitive  individuals  [Tr.  May  7, 1986, 
pp.  99-100].  The  greater  genetic 
heterogeneity  found  in  humans  than  in 
in-bred  rats  would  affect  low-dose  risk 
prediction  for  humans.  Dr. 
Schneiderman  commented:  if  humans, 
on  the  average,  are  exactly  as  sensitive 
as  the  experimental  animals,  a 
substantially  greater  response  at  low 
doses  will  occur  in  humans  than  in 
animals  [Tr.  May  7, 1986,  pp.  100-101). 
This  would  also  mean  that  the  effects  of 
lowering  the  PEL  on  reducing  cancer 
risk  might  be  less  than  predicted  based 
on  animal  data. 

While  human  data  might  appear,  on 
the  surface,  to  be  more  able  to 


accurately  predict  human  cancer  risk, 
this  is  so  only  if  a  high  degree  of 
confidence  can  be  placed'  in  the  data. 
The  small  increase  over  background' 
rates  for  hmg  cancer,  the  rarity  of  nasal 
and  nasopharyngeal  cancer,  and  the 
very  serious  questions  raised  at  OSHA's 
hearings  regarding  the  validity  of  the 
Blair  et  al.  exposure  data  leave  great 
uncertainties  regarding  the  ability  of  the 
available  human  data  to  accurately 
predict  risk. 

There  are  also  problems  in 
extrapolation  of  the  rat  data  to  the 
human  situation  in  the  workplace. 
Humans  exposed  at  concentrations  of  1 
ppm  and  below  may  be  poorly 
represented  by  animals  exposed  at  14.3 
ppm,  the  only  dose  in  animals  where  the 
cancer  incidence  was  statistically 
significant  and  the  dose  that  contributes 
most  strongly  to  the  highly  nonlinear 
dose-response  curve.  At  this 
concentration,  which  approaches  the 
maximum  tolerated  dose  (MTD), 
increased  availability  of  single-stranded 
DNA  and  enhanced  cell  turnover  make 
it  more  likely  that  a  mutation  will 
become  fixed.  Decreased  mucous  flow 
and  ciliastasis  probably  also  enhance 
the  carcinogenic  effect. 

It  is  likely  that  the  dose-response 
curve  derived  from  experimental  data 
represents  a  series  of  reactions,  or 
mechanisms  of  action,  and  that  a 
different  reaction  predominates  at  low 
doses  as  compared  to  the  MTD.  Because 
the  data  at  14.3  ppm  represent  the  only 
statistically  significant  finding,  great 
weight  is  given  to  this  point  in  defining 
the  dose-response  curve.  As  seen  for 
Brown's  conditional  model  [Ex.  42-22],  if 
this  point  estimate  is  too  high,  low  dose 
predictions  will  be  too  low. 

Unlike  the  laboratory  rat,  humans  do 
not  live  in  an  isolated  environment. 
There  are  many  competing  risks,  for 
example,  from  heart  disease  or 
automobile  accidents,  which  may 
remove  humans  from  the  possibility  of 
contracting  cancer  from  formaldehyde 
exposure  at  some  later  date.  Conversely, 
humans  are  exposed  to  cigarette  smoke 
and  other  industrial  and  environmental 
carcinogens  which  add  to  or  enhance 
the  risks  of  respiratory  cancer.  The 
overall  influence  of  such  competing  risks 
is  unknown. 

OSHA 's  Estimation  of  Risk  of  Cancer 

In  the  proposal,  OSHA  described  a 
number  of  quantitative  risk  assessments 
for  formaldehyde  [Exs.  42-29;  42-31;  42- 
109;  43;  45-1;  63;  69-15;  70-1;  73-115:  73- 
149]  (see  50  FR  50447-50461).  ^  Since 


'  After  USHA's  record  on  formaldehyde  was 
closed.  EPA  released  a  new  risk  assessment  on 

Conliniutd 
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then,  two  more  assessments  have 
become  available  to  OSHA,  a  revised 
version  of  the  CPSC  assessment  [Ex.  42- 
31]  which  includes  updated  information 
[Exs.  86-10;  114]  and  an  assessment 
conducted  for  the  purpose  of 
establishing  water  quality  criteria  [Ex. 
138-C]. 

While  it  is  possible  that  other  types  of 
assessments  may  be  reasonable.  OSHA 
has  relied  only  on  those  that  used  the 
multistage  model  and  the  CIIT  rat  data, 
corrected  in  some  manner  for  serial 
sacrifice  of  the  animals.  The  multistage 
model  is  clearly  superior  to  the  other 
mathematical  descriptions  of  risk 
because  it  is  founded  on  theories  of 
carcinogenesis  compatible  with 
available  data  on  formaldehyde.  The 
qualify  of  the  CUT  rat  study  is  not  in 
doubt.  OSHA  has  great  confidence  that 
these  two  restrictions  ensure  that  only 
plausible  estimates  will  be  considered. 

In  contrast,  OSHA  finds  that 
information  regarding  use  of  the  MLE 
versus  the  UCL  did  not  provide  a 
compelling  argument  in  support  of  either 
position;  there  are  merits  to  both 
approaches.  The  UCL  cannot  stand 
alone  from  the  MLE;  the  MLE  is  the 
basis  for  the  UCL  Thus,  the  UCL  can 
never  be  a  point  estimate  of  risk. 
However,  for  substances  other  than 
formaldehyde,  it  has  been  highly 
unusual  to  find  human  data  available 
that  gives  so  much  greater  risk  estimates 
than  some  of  the  estimates  based  on 
reasonable  interpretations  of  the  animal 
data.  Thus,  for  formaldehyde,  OSHA 
believes  that  use  of  the  UCL  to  provide 
an  estimate  of  the  possible  range  of  risk 
faced  by  humans  has  merit.  In  contrast 
to  the  position  taken  in  the  proposal 
when  much  less  human  data  were 
available,  OSHA  has  not  rejected  risk 
estimates  based  on  the  UCL. 

Six  estimates  fitting  the  above  criteria 
and  reporting  either  die  MLE,  the  UCL, 
or  both  estimates  were  available  in  the 
formaldehyde  record  [Exs.  42-29;  43;  m- 
15;  73-149;  86-20;  114)  (these  were 
presented  in  either  the  proposal  or  in  the 
previous  discussion);  at  3  ppm  the  extra 
risk  associated  with  exposure  to 
formaldehyde  for  a  working  lifetime 
(approximately  45  years)  ranged  from 
43.4  [Ex.  6»-15]  to  620  [Ex.  42-29]  per 
100.000  for  estimates  based  on  the  MLE 
with  UCLs  ranging  from  600  [Ex.  73-149] 
to  1.819  [Ex.  69-15]  cases  of  cancer  per 
100,000  workers.  While  this  appears  to 
be  a  wide  range,  it  is  substantially  less 
than  that  first  confronting  OSHA  when 


formaldehyde  to  the  public.  Although  the  revised 
assessment  contains  more  data,  assumptions  used 
to  deflne  the  dose-response  curve  are  the  same  as 
the  information  contained  in  the  EPA  risk 
dssessment  cited  in  this  document  [Ex.  73-149]. 


the  Agency  began  its  assessment  of  the 
need  for  a  revised  regulation  (Ex.  61]. 
OSHA  cannot  resolve  the  information 
with  any  greater  degree  of  precision 
because  of  the  steepness  of  the  dose- 
response  curve  near  the  region  of 
interest  and  because  of  discrepancies  in 
both  the  shape  of  the  curve  and 
magnitude  of  the  risk  between  the 
human  and  animal  data.  There  are 
considerable  uncertainties,  as  described 
above,  which  may  influence  the  "true" 
risk  of  exposure  to  formaldehyde. 
Improvements  in  defining  the  dose 
response  curve  would  require  resolution 
of  these  uncertainties.  A  much  larger 
animal  bioassay  with  additional 
exposure  groups  in  the  region  of  interest 
would  be  useful,  but  this  is  probably 
impractical  as  a  research  project. 
Improvements  in  the  human  data  would 
require  much  more  accurate  information 
on  historical  exposure  of  each  worker 
and  a  cohort  whose  exposures  to 
formaldehyde  occurred  at  levels  much 
greater  than  those  of  existing  studies, 
i.e.  Acheson,  Blair,  Vaughan,  Stayner, 
and  their  coinvestigators.  Such  a  data 
base  does  not  appear  to  exist. 

OSHA's  estimates  of  extra  risk  to 
workers  exposed  at  1  ppm  for  a  working 
life  are  based  primarily  on  assessments 
performed  by  Clement  Associates  [Ex. 
42-29]  for  OSHA  and  m  the  ORA  Report 
(Ex.  43].  The  range  of  risks  predicted  by 
use  of  the  MLE  and  UCL  estimates  from 
these  models  is  0.56  to  264  cases  per 
100,000  workers.  This  corresponds  to  a 
decrease  in  risk  of  6  to  471-fold  for  a 
worker  whose  exposure  is  decreased 
from  an  average  of  3  ppm  to  1  ppm. 

When  only  the  evidence  in 
experimental  animals  is  considered, 
predictions  of  risk  in  the  lower  end  of 
the  range  appear  to  be  more  plausible 
estimates  of  risk.  When  existing 
evidence  in  humans  is  examined,  both 
for  nasopharyngeal  cancer  and  for  lung 
cancer,  risk  appears  to  be  higher  than 
risks  suggested  by  the  animal  studies 
alone.  This  is  why  OSHA  has  chosen  to 
include  the  UCL  in  estimating  risk.  Since 
considerable  uncertainties  exist  in  the 
low  dose  estimates,  the  real  risk  may  be 
lower  than  that  projected  by  any  of 
OSHA's  estimates.  The  additional 
uncertainties  introduced  by 
extrapolating  the  data  across  species 
must  be  considered,  and  the  lower 
bound  is  recognized  to  be  as  low  as 
zero. 

OSHA  notes  that  the  predicted  excess 
lifetime  cancer  risk  estimates  using  an 
upper  bound  of  the  S-stage  model  based 
on  the  rat  carcinoma  data  are  about 
equivalent  to  the  excess  cancer 
incidence  observed  in  the 
epidemiological  studies.  As  described 


before,  however,  less  weight  must  be 
given  to  the  human  data  because  of  the 
great  uncertainties  involved  in  the 
exposure  estimates,  the  possibility  of 
substantial  unreported  exposure  to 
formaldehyde  through  inhalation  of 
particles  bearing  formaldehyde, 
exposure  to  peak  concentrations,  and 
the  uncertainties  inherently  present  in 
epidemiological  studies  where  observed 
SMRs  are  only  slightly  elevated. 
Nevertheless,  a  UCL  is  not  a  point 
estimate  of  risk;  this  figure  is 
represented  by  the  MI^  The  UCL  is 
simply  an  upper  bound  derived  from 
statistical  considerations  to  give  a  limit 
that  is  very  unlikely  to  understate  risk, 
and,  in  general,  may  overstate  actual 
risk.  OSHA's  use  of  the  UCL  in  this  case 
is  supported  by  the  human  data.  Thus, 
the  estimates  at  the  low  end  of  the  range 
based  on  the  MLE  cannot  be  rejected: 
they  are  at  least  as  reasonable  as  those 
at  the  high  end  of  the  range. 

Biological  evidence  indicates  that  the 
effects  of  formaldehyde  are  more 
strongly  related  to  the  concentration  of 
formaldehyde  than  they  are  to  duration 
of  exposure.  The  CUT  study 
demonstrates  the  importance  of 
concentration  because  the  highest  dose, 
14.3  ppm,  caused  a  much  greater 
response  than  at  5.6  or  2  ppm.  In  the 
CUT  bioassay.  animals  were  exposed  to 
fairly  uniform  concentrations  throughout 
the  study;  many  workers  are  exposed  to 
varying  concentrations  including 
excursions  and  peaks  throughout  the 
day.  OSHA's  estimates  of  risk  based  on 
the  animal  data,  therefore,  probably 
underestimate  the  risk  of  employees 
who  have  peak  exposures.  Excursions 
above  the  TWA  level  should  result  in 
substantially  greater  risk  than  predicted 
by  averaging  these  concentrations  with 
periods  of  low  exposure  to  calculate  a 
TWA-  This  might  account  for  the  greater 
risk  seen  in  humans  than  what  is 
predicted  from  the  animal  data  since  the 
Blair  et  al.  study  indicated  that  some  of 
the  workers  received  peak  exposures. 

Existing  evidence  is  insufficient  to 
quantify  the  extra  risk  that  may  be 
associated  with  peak  exposure.  OSHA 
does  not  believe  that  the  risk  of 
exposure  for  short  periods  throughout 
the  workday,  for  example  to  1  ppm  for 
30  minutes,  is  as  great  as  the  same 
exposure  received  throughout  the  entire 
workday,  for  example  1  ppm  for  8  hours. 
Information  available  is  not  adequate  to 
further  quantitate  risk  for  short-term 
exposures. 

The  old  standard  permitted  ceiling 
exposures  of  up  to  10  ppm;  the  revised 
standard  will  limit  such  excursions  to  2 
ppm.  The  new  STEL  requirement  and 
other  provisions  of  the  revised  standard 
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should  also  provide  protection  to 
employees  to  reduce  canoer  risk.  These 
provisions  will  vmork  to  further  lower 
human  risk  and  bring  risk  estimates- 
closer  in  line  with  th»MLE  projections 
based  on  animal  data. 

Some  employees  ace  exposed  to 
formaldehyde  and  to  other  can:inog9nB 
where  the  risk  of  such  combined 
exposure  is  synergistic,  and  not  merely 
additive.  In  such  circumstances, 
lowering  formaldehyde  exposure  will 
cause  the  risk  of  the  combined  exposure 
to  decrease  much  more  than  would  be 
predicted  from  the  multistage  model 
using  data  from  experimental  animals. 
This  should,  also  act  to  achieve  a  greater 
reduction  in  nsk  than  can  be 
quantitatively  predicted. 

To  the  extent  that  humans  have 
protective  mechanisms  that  will  help  to 
remove  the  formaldehyde  inhaled  before 
it  can  react  with  cells  at  the  target  site, 
exposure  to  low  doses  of  formaldehyde 
may  be  less  risky  than  extrapolation 
procedures  can  take  into  account. 
Again,  this  would  imply  that  the 
standard  may  be  more  protective  than  it 
is  possible  to  estimate  from  quantitative 
models. 

As  a  consequence,  OSHA  believes 
that  the  entire  standard  for 
formaldehyde  with  a  1  ppm  TWA  and  a 
2  ppm  STEL  and  industrial  hygiene  and 
medical  provisions  will  likely  decrease 
the  risk  of  exposure  to  levels  more 
representative  of  the  lower  end  of  the 
range  of  risks,  and  possibly  to  even 
lower  values.  Under  such  circumstances, 
OSHA  believes  that  residual  risk  can  be 
considered  "insignificant". 

Estimation  of  Risk  of  Sensory  Irritation 

In  addition  to  the  risk  of  cancer  { 
associated  with  exposure  to 
formaldehyde,  there  is  also  a  risk  from 
the  acutB  irritant  effects  of 
fonnaldehyde.  Although  other  groups, 
including  the  Consensus  Workshop  [Ex. 
50-56)  and  the  EPA.  have  concluded  that 
the  data  are  insufficient  to  perform  a 
quantitative  assessment  of  the  risk  of 
sensory  irritation  from  formaldehyde. 
OSHA  has  found  it  useful  to  conduct 
some  type  of  analysis  of  risk  even 
though  it  is.  not  mathematically  rigorous. 

As  discussed  in  the  proposal  [50  FR 
50460-50461],  OSHA's  assessment  is 
based  primuily  on  two  sources  of  data, 
a  study  of  vohuiteer  subjects  by 
Anderson  and  Molhave  [Ex.  42-10)  and 
daia  collected  in  the  Booz^Allen  study 
[Ex.  B]  conducted  for  SOCMA  (now  the 
Formaldehyde  Institute). 

Andoraon  and  Molhave  developed  a 
scale  of  discomfort,  ratings.  A  score  of 
100  meant  intolerable  discomfort,  a 
score  ol  83.  implisd.  strong  discomfort,  50 
implied  disoon^ift,  17  implied  mild  to 


slight  discomfort,  and  0  meant  no 
effects.  Following  5-hour  exposures, 
healthy  volunteers  developed 
conjunctival  irritation  and  dryness  of 
the  nose  and  throat  at  the  following 
rates:  in  19  percent  exposed  at  0^25  ppm. 
in  31  percent;  exposed  at  0.42  ppm,  and 
in  94  percent  exposed  at  0.89  and  1.6 
ppm.  Average  subjective  discomfort 
scores  were  7  at  0.33  ppm  (average  of 
scores  at  0.25  and  0.42  ppm);  11  at  0,83: 
and  18  at  1.6  ppm.  out  of  a  possible  total 
of  100. 

In  a  study  of  formaldehyde  exposure 
in  17  industries.  SOCMA  collected 
information  on  nose  and  eye  irritation 
and  calculated  average  exposure  levels 
[Ex.  8).  Resin  and  plastics  industries 
participating  in  the  study  indicated 
employees  experienced  no  effect  at 
average  exposures  of  0.3  ppm  for  60 
percent  of  the  time,  slight  discomfort  at 
exposures.of  0.8  ppm  for  12.4  percent  of 
the  time,  discomfort  at  1.8  ppm  for  5.8 
percent,  of  the  time,  strong  discomfort  at 
2.5  ppm  foe  0.7  percent  of  the  time,  and 
intolerable  odor  at  3.7  ppm  for  0.3 
percent  of  the  time.  Similar,  although 
less  complete  figures  were  reported  in 
several  other  industries  (see  Ex.  43v 
Table  A  p.  156).  These  Qgures  are 
consistent  with  Anderson  and 
Molhave's  report  where  81  percent  of 
the  volunteers  exposed  at  0.25  ppm  and 
69  percent  of  those  exposed  at  0.42  ppm 
experience  no  discomfort.  Likewise,  at 
higher  levels  of  exposure,  discomfort  in 
the  SOCMA  study  approximately 
corresponded  to  an  average  subjective 
irritant  score  of  50,  strong  discomfort  to 
83,  and  intolerable  odor  to  100  [Ex.  43). 
Based  on  these  two  studies,  the  ORA 
report  [Ex.  43)  provided  a  rough 
evaluation  of  irritant  effects  that  should 
be  experienced  at  various  levels  of 
exposure.  It  was  estimated  that 
exposures  over  3  ppm  would  be  nearly 
intolerable  to  all  workers,  and  between 
1  and  3  ppm  all  workers  would 
experience  some  discomfort  to  strong 
discomfort.  For  exposures  between  0.5 
and  1  ppm,  31  to  94  percent  were 
expected  to  experience  slight 
discomfort.  At  levels  of  0  to  0.5  ppm,  up 
to  20'percent  would  still  experience 
slight  discomfort. 

These  estimates  were  derived  from 
responses  of  volunteer  subjects  and  - 
from  recollections  of  workers.  Hence,  as 
a  measure  of  irritation,  they  are  limited 
to  the  qualitative  descriptors  assigned 
each  level  by  the  interviewees.  The 
volunteer  studies  are  subject  to  all  of  the 
problems  concerning  the  '"' 

representativeness  of  volunteers  (often 
students)  who  are  exposed  for  short 
periods  as  comparison  groups  for  the 
usually  older  worker  who- may  be 
exposed  for  many  years.  The  worker 


study  has  even  more  severe  limitations 
becauseof  the  limited  exposure  data 
availableand  the  potential  tor  recall 
biias.  Nevertheless,  these  irritant  scores 
are  remarkably  similar  to  estimates 
derived  by  the  National  Academy  of 
Sciences  in  1981  [Ex.  42-87).  The  NAS 
estimates  are  given  in  the  table  below. 

Tabi^  4.— Predicted  Irritation  Re- 
sponses of  Humans  Exposed  to  Air- 
borne Formaldehyde 


Concentration 
(ppm) 

Percent  ot 
population 

indicated 
response 

Degree  of 
irritation 

1  5-3.0 

10*.20 
30 

10-20 
30 
20 
20 

7-10 

0.5-t.5 

5-7 
5-7 

0  25-0.5 

3-5 
3 

Less  than  0.25 

1-3 

Irritation  Index:  10  =  strong  irritation,  great 
discomfort  7= moderate  irrrtation,  discomfort; 
5  =  mild  irritation,  mild  discomfort,  1  =  minimal 
irritation,  minimal  discomfort;  0  =  no  effects. 

The  cumulative  experience  of  workers 
and  volunteers  suggests  that  at 
concentrations  below  0.5  ppm.  the  20 
percent  response  is  one  o£  simple  odor 
detection  with  about  half  of  these  same 
individuals  showing  more  severe,  but 
transient  effects  of  slight  eye  irritation 
and  dry  throat.  At  1  ppm.  nearly  all 
persons,  who  have  not  become 
acclimated  to  formaldehyde  would  be 
aware  of  its  odot  when  Qrst  entering  the 
worksite.  Mild  irritation  of  the  eyes, 
nose,  and  throat  would  probably  occur 
in  about  half  these,  persons  (50%);  only 
half  of  these  would  complaia  of  mild 
irritation  (25%).  M  concentrations  of  1.5 
to  3  ppm,  an  increasing  percentage  of 
workers  would  develop  eye,  nose,  and 
throat  irritation  evea  among  those  who 
have  long-term  exposure.  These  effects 
would  be  described  as  mild  to  moderate 
at  lower  levels,  increasing  to  moderate 
to  severe  by  3  ppm.  Concentrations  of  3 
ppm  become  uncomfortable  to  many 
workers,  about  80  percent,  and  nearly 
intolerable  to  some,  about  20  percent 
Over  3  ppm.  formaldehyde  is  intolerable 
to  most  persons. 

Pharmacokinetic  Modeling 

Hoel  et  al.  [Ex.  69-23-B4]  developed  a 
risk  assessment  model  that,  assumes  all 
nonlinearities  observedin.  the  dose- 
response  curve  are  attributable  to 
kinetic  processes  involved  in  the 
formation  of  carcinogen-DNA  adduet.  fo 
this  model  tumoc  response  (p)  i& 
assumed  to  be  a  fonetion  of  "effective" 
dose  which,  in,  turn,  is  some  fonctionof 
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administered  dose.  Calculation  of 
"effective"  dose,  which  is  the 
concentration  of  carcinogen-DNA 
adduet  at  the  target  site,  is  based  strictly 
on  pharmacokinetic  parameters.  Even 
though  the  pharmacokinetic  model  may 
be  simple  or  complex,  the  authors 
assumed  that  tumor  response  is  a  simple 
function  of  effective  dose,  i.e.  the 
percentage  of  animals  with  tumors  is 
hneariy  related  to  effective  dose. 

In  the  simplest  case,  formation  of 
carcinogen-DNA  adduet  follows  first 
order  kinetics  [i.e.  rate  of  change  over 
time  is  a  constant).  In  this  case, 
administered  dose  and  effective  dose 
are  proportional,  and  the  risk  estimate  is 
based  on  a  1-hit  or  single  stage  model. 

To  describe  more  complex 
interactions,  Hoel  et  al.  used  a  kinetic 
model  of  Gehring  and  Blau  which  takes 
activation,  detoxification.  DNA  binding, 
and  DNA  repair  into  account.  In  this 
model,  saturation  of  a  detoxification 
pathway  or  DNA  repair  will  lead  to  a 
nonlinear  change  in  risk  of  developing 
cancer.  Adjustment  of  the  various  rate 
constants  also  affects  relations 
predicted  between  administered  and 
effective  dose,  and  hence  low  dose  risk. 
A  linear  relationship  represents  first- 
order  kinetics,  a  coiTvex  dose-response 
curve  represents  saturation  of  the 
activation  system,  a  "hockey  stick" 
curve  represents  saturation  of 
detoxification  or  repair  systems,  and  an 
"S-shaped"  curve  represents  saturation 
of  activation  as  well  as  saturation  of 
detoxification  or  repair. 

Starr  and  Buck  [Ex.  63)  applied  the 
information  on  covalent  binding  of 
formaldehyde  to  the  model  developed 
by  Hoel  et  al.  (Ex.  69-23-B4).  At  6, 10, 
and  15  ppm  the  relative  concentration  of 
covalently  bound  formaldehyde  was 
constant,  0.04  nmol/mg  DNA/ppm.  At  2 
ppm,  this  value  dropped  to  0.011,  and  at 
0.3  ppm,  covalently  bound  formaldehyde 
could  not  be  measured.  For  doses  below 
2  ppm,  the  authors  presumed  a  linear 
relationship  (D =0.011  x  A)  between 
delivered  dose  (D)  and  administered 
dose  (A). 

Using  the  DNA  binding  data  as  a 
measure  of  delivered  dose  [Ex.  621  and 
tumor  data  through  the  first  24  months 
of  the  CUT  study  [Exs.  12: 42-131J.  Starr 
and  Buck  estimated  low-dose  risk  of 
exposure  to  formaldehyde  using  the 
probit.  logit,  Weilbull,  and  multistage 
models.  Animals  sacrificed  at  6, 12,  and 
18  months  were  excluded  from  the 
calculations. 

Starr  and  Buck's  model  deviated 
substantially  that  of  Hoel  et  al.  because 
it  did  not  show  a  linear  relationship 
between  formalbyde-protein-DNA 
adduet  concentration  and  tumor 
incidence.  Instead  the  multistage  model 


showed  a  strong  cubic  term  with  little 
contribution  from  other  stages,  a  finding 
identical  with  that  found  for  use  of 
administered  dose. 

At  concentrations  of  0.1, 0.5,  and  1 
ppm,  the  delivered  dose  model 
consistently  gave  lower  estimates  of  risk 
than  more  conventional  risk  assessment 
models.  The  predicted  risks,  based  on 
the  MLE  were  35-63  times  lower  at  0.1 
ppm,  53-101  times  lower  at  0.5  ppm,  and 
53-133  times  lower  at  1  ppm.  The 
probabilities  of  a  cancer  occurring 
based  on  the  MLE  for  "delivered"  dose 
at  0.5  ppm  were  9.8x10"  >•  (logit), 
4.3xl0-»  (WeibuU).  and  5.9xl0-» 
(multistage).  Corresponding  figures  at  1 
ppm  were  2.2x10"  •,  7.1x10"*.  and 
4.7x10"*,  respectively.  (The  Starr  and 
Buck  model  must  predict  lower  risks 
than  the  other  models  at  0.1  and  1  ppm 
because  of  the  assumption  that  D  is 
always  1.1  percent  of  A  at  levels  below 
2  ppm.  The  differences  in  predicted  low 
dose  risk  simply  reflect  differences 
between  the  mathematical  models.) 

The  FI:  their  consultant.  Dr.  Robert 
Sielken  [Ex.  45-5D];  and  the  Chemical 
Manufacturers  Association,  (CMA)  [Ex. 
55],  supported  use  of  Starr  and  Buck's 
"delivered  dose"  model  for  predicting 
cancer  risk  in  humans.  This  approach 
was  also  endorsed  by  the  Office  of 
Management  and  Budget  (OMB)  [Ex.  80- 
261). 

Considerable  controversy  has 
surrounded  the  use  of  the  Starr  and 
Buck  analysis  for  human  risk 
assessment.  EPA,  in  their  report 
"Preliminary  Assessment  of  Health  Risk 
to  Garment  Workers  and  Certain  Home 
Residents  from  Exposure  to 
Formaldehyde,  the  CPSC  in  their 
comments  to  HUD  regarding 
quantitative  risk  assessment,  and  OSHA 
in  the  December  10, 1985,  proposal 
rejected  the  use  of  this  pharmacokinetic 
model  as  "premature"  [50  FR  50456). 

Or.  Starr  commented  that  more 
generally  used  models  for  quantitative 
risk  assessment  contain  many  of  the 
same  limitations  raised  as  criticisms  of 
his  method  [Tr.  May  9, 1986,  p.  137). 
OSHA  agrees;  great  uncertainty,  of 
necessity,  is  liidced  with  any  low  dose 
risk  assessment,  especially  when  the 
data  in  the  observable  region  of  the  dose 
response  curve  is  nonlinear,  as  it  is  for 
formaldehyde.  However,  assumptions 
specific  to  the  Starr  and  Buck  model, 
and  not  to  other  risk  assessment  models, 
have  also  been  widely  criticised 

Starr  and  Buck  assumed  that  covalent 
binding  resulting  from  two  6-bour 
exposures  could  be  used  at  a  surrogate 
for  a  2-year  bioassay.  This  assumption 
has  been  criticized  because  damage  to 
the  nasal  epithelial  cells  ceased  long 


before  tumors  became  evident  [Exs.  70- 
39;  73-149;  85-89]. 

The  model  also  assumed  that  the 
formaldehyde-protein-DNA  complex 
identified  by  Casanova-Schmitz  et  al. 
[Ex.  62]  was  the  sole  product 
responsible  for  nasal  tumor  induction. 
This  assumption  has  been  called 
speculative  [Exs.  56;  85-89),  and  OSHA 
agrees,  although  it  is  possible  that  the 
complex  identified  by  the  CUT 
investigators  might  be  responsible  for 
the  initiation  of  cancer. 

Serious  reservations  have  been 
expressed  by  scientists  who  doubted 
that  information  on  DNA  binding, 
applied  without  validating  that  it 
provides  an  adequate  measure  of 
carcinogenic  response,  is  in  the  best 
interest  of  public  health  protection  [Ex. 
56;  Tr.  May  15, 1988,  pp.  98-101, 194). 

The  pharmacokinetic  model  has  also 
been  challenged  as  inappropriate  for 
formaldehyde.  Formaldehyde  is  the 
biologically  reactive  agent,  and  it  does 
not  require  activation  to  cause  cancer, 
the  phenomenon  that  the  Hoel  model 
addresses  [Ex.  56,  p.  13).  This  serious 
problem  is  also  unique  to  the  Starr  and 
Buck  risk  assessment. 

When  EPA's  Office  of  Toxic 
Substances  presented  its  draft  risk 
assessment  on  formaldehyde  [Ex.  73- 
149)  to  its  Science  Advisory  Board  the 
SAB  criticized  it  as  scientifically 
inadequate  because  it  did  not  provide 
an  analysis  of  the  pharmacokinetic 
information  [Ex.  85-89,  p.  2-1). 
Consequently,  EPA  assembled  scientists 
to  conduct  an  in-depth  review  of  the 
information  to  determine  if  it  was  useful 
for  assessing  human  risk  from  exposure 
to  formaldehyde. 

The  seven  member  team  of  experts  in 
metabolism,  DNA  adducts,  and  statistics 
held  a  meeting  on  December  2  to  3, 1985. 
Representatives  from  the  CUT 
participated,  but  CUT  disagreed  with  the 
conclusions  of  the  Expert  Review  Panel. 

The  Expert  Panel  determined  that 
evidence  presented  by  CUT  [Ex.  62]  was 
suggestive,  but  not  definitive,  regarding 
assumptions  used  to  distinguish 
between  metabolically  incorporated  and 
crosslinked  formaldehyde  [Ex.  85-39,  p. 
3-1). 

The  Expert  Panel  raised  another 
question  regarding  the  relevence  of  the 
DNA  binding  data  which  appears  to 
address  a  fundamental  weakness: 

In  view  of  the  estal>Iished  temporal 
changes  in  cell  proliferation  u  wdl  as  the 
replacement  of  respiratoty  epithelial  cells  by 
squamous  cells  during  chronic  exposure, 
there  is  some  question  whether  the  results  of 
the  acute  labeling  studies  will  accurately 
reflect  events  occarring  during  longer-term 
exposures. 
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This  ia  particulariy  important  when  it  i§ 
considered  that  squainoiM  cell  carcinoma 
does  not  develop  until  11  or  12  months  into 
the  chronic  study  and  that  a  large  percentage 
of  DNA  protein  crosslinks  are  subject  to 
relatively  rapid  repair  (p.  3-3]. 

The  CUT  investigators  contended  that 
covalent  binding  studies  in  normal 
respiratory  epithelial  cells  are  highly 
relevent  to  risk  under  normal  human 
exposure  sittMtions  [Ex.  85-84. 
Appendix,  p.  8].  I 

The  Expert  Panel  was  aware  of  the 
CDTs  position  but  disagreed.  The  Panel 
felt  that  the  extent  to  which 
formaldehyde-DNA  interactions  may 
di^er  in  the  course  of  chronic  exposure 
is  unknown  and  that  the  validity  of  the 
acute  model  to  represent  chronic  lesions 
remains  to  be  determined  [Ex.  85-84,  p. 
3-3].  OSHA  agrees  with  these  positions. 
The  Expert  Panel  examined  evidence 
that  all  crosslinked  formaldehyde  was 
present  at  the  interface  rather  than  in 
the  aqueous  DNA.  The  panel  members 
felt  that  characterization  of  the 
interfacial-DNA  fraction  was  absolutely 
necessary  to  validate  its  use  as  a 
biological  dosimeter  for  determining 
cancer  risk,  and  the  panel  concluded 
that  Cirr  had  not  documented  their 
assertions  regarding  interfacial  DNA 
[Ex.  85-89,  p.  3-2]. 

The  CUT  investigators  provided 
additional  information  at  a  later  date  in 
their  statement  disagreeing  with  the 
Panel's  conclusions  [Ex.  85-89, 
Attachment  A).  CUT  investigators 
conducted  high  pressure  Hquid 
chromatography  (HPLC)  analysis  of  the 
aqueous  DNA  samples  that  had  been 
collected  from  the  nasal  respiratory 
epithelium  of  rats  exposed  to  0.3,  2,  or  6 
ppm  of  labeled  formaldehyde.  For 
interfacial  DNA.  only  a  6-ppm  sample 
remained  from  the  original  study  (see 
Ex.  62].  Most  of  the  radioactivity  in 
aqueous  DNA  eluted  at  the  positions  of 
the  normal  deoxyribonucleosides, 
deoxyadenosine  (dAdo). 
deoxythymidine  (dThd),  and 
deoxyguanodine  (dOuo)  implying  that 
the  labeling  was  primarily  caused  by 
metabolic  incorporation. 

In  two  of  the  three  samples,  small 
amounts  of  radioactivity  eluted  prior  to 
the  major  peaks.  While  the  investigators 
were  unable  to  identify  the  substance 
represented  by  this  peak,  they  believed 
that  minor  peaks  were  due  to 
contamination  of  DNA  with  RNA. 

In  the  single  interfacial  DNA  sample 
bom  rats  exposed  at  6  ppm.  a  peak 
having  an  enhanced  'H/^*C  ratio  eluted 
very  eariy  in  the  chromatogram. 
According  to  the  authors: 

Sudi  a  peak  could  be  incompletely  digested 
DNA  containing  covalently  bound 
formaldehyde  *  *  *  This  interpretation  is.  of 


course,  tentative,  and  additional  studies  are 
needed  to  test  this  hypothesis  [Ex.  8S-«9, 
Appendix  7.  pp.  1-5|. 

To  OSHA,  it  seems  essential  that  this 
chemical  be  identified  and  that  its 
presence  at  other  concentrations  be 
shown  if  the  CUT  expects  the  scientific 
community  to  accept  their  data  as 
representing  a  biological  dosimeter  for 
formaldehyde's  carcinogenicity. 
Furthermore,  the  same  type  of 
information  would  be  needed  for  other 
time  periods,  not  just  for  12  hours  of 
exposure.  Should  this  additional 
information  be  available,  questions 
would  still  remain  regarding 
reproducibility  of  the  results,  the 
sensitivity  of  the  method  to  changes  in 
technique,  and  the  relevance  of  the 
measure  to  the  expression  of  cancer. 
Given  the  fact  that  not  all  persons  who 
participated  in  the  rulemaking  on 
formaldehyde  conceded  the  relevance  of 
the  animal  bioassay  results  replicated  in 
independent  laboratories  as  predictive 
of  human  cancer  risk,  OSHA  does  not 
anticipate  widespread  acceptance  of 
formaldehyde-DNA-protein  complexes 
as  a  measure  of  human  cancer  risk  at 
any  time  in  the  near  future.  Some 
participants  combined  positions 
rejecting  the  validity  of  the  animal  data 
as  it  applies  to  humans  while  at  the 
same  time  recommending  the  use  of  the 
pharmacokinetic  model  to  predict 
human  risk.  To  OSHA,  this  is  a 
fundamentally  contradictory  approach 
which  accepts  mutually  exclusive 
conclusions. 

EPA's  Expert  Panel  gave  alternative 
explanations  for  the  results  seen  by  the 
CUT  scientists.  As  an  example,  they 
noted  that  physiological  and 
biochemical  defense  mechanisms  could 
become  less  efficient  causing  DNA- 
protein  crosslink  formation  to  increase 
disproportionately  (an  alternative 
suggested  by  data  on  mucociliary 
clearance).  Also,  the  disproportionate 
increase  in  'H/'*C  ratio  with  increase 
in  formaldehyde  concentration  might  be 
due  to  artifactual  disturbances  or  cell 
death. 

At  any  rate.  OSHA  believes  that  the 
observation  of  covalently  bound 
formaldehyde  in  animals  exposed  twice 
at  2  ppm  [Ex.  85-84.  Appendix,  p.  18].  a 
concentration  that  failed  to  show 
malignant  nasal  tumors  in  the  rat 
bioassay,  is  significant  to  human  risk. 
This,  like  the  information  on 
cytotoxicity,  indicates  to  OSHA  that  2 
ppm  should  not  be  considered  a  "no- 
effect"  level. 

The  Expert  Panel  encouraged  ClITs 
efforts  as  a  first  step  to  introducing 
intracellular  dosimetry  into  the  risk 
assessment  process.  However,  they 
concluded: 


At  its  present  level  of  development  and 
validation  *  *  *  the  study  does  not 
represent  an  adequate  basis  for  quantitative 
risk  assessment.  First  the  problem  of  proper 
validation  of  the  experimental  methodologies 
must  be  accomplished  *  *  *  The  evidence  is 
not  sufficiently  strong  at  this  time  to  reject 
the  linear  dose  extrapolation  model.  Second, 
the  selection  of  a  single  intracellular  target  is 
complicated  by  the  nature  of  binding 
processes  with  DNA  and  could  be  augmented 
appropriately  by  the  additional  analysis  of 
binding  to  intracellular  proteins.  Third,  and 
perhaps  most  important,  the  selection  of  the 
acute  model  may  not  be  entirely  appropriate 
since  it  is  the  chronic  dosimetry  that  is  most 
relevant  to  risk  assessment  [p.  3-4]. 

OSHA's  Conclusions  Regarding  the 
Phahnacokinetic  Model:  The  HPLC 
analysis  recently  conducted  by  CUT 
gives  credence  to  the  possibility  that  the 
substance  identified  in  the  interfacial 
layer  may  be  related  to  the  initiation  of 
IFormaldehyde  carcinogenesis.  The 
Casanova-Schmitz  and  Heck  study  [Ex. 
62]  coupled  with  this  information  is  the 
most  convincing  evidence  available  to 
date  to  suggest  a  mechanism  by  which 
formaldehyde  might  initiate  cancer  in 
target  cells.  There  is  strong  evidence 
from  human  and  animal  studies, 
however,  backed  by  other  short-term 
test  data,  that  formaldehyde  can  act  at 
more  than  one  stage  in  the 
carcinogenesis  process.  Indeed, 
reversibility  of  lesions  in  the  bioassay 
animals  when  their  exposures  were 
terminated  after  two  years  strongly  ^ 
suggests  that  formaldehyde  is  a  late- 
stage  carcinogen.  The  DNA  binding 
data,  based  on  a  2-day  experiment 
cannot  take  these  late  stage  changes 
into  account;  at  best  it  can  predict  the 
role  of  formaldehyde  as  an  initiator  of 
cancer. 

The  investigators,  and  Starr  and  Buck 
in  their  related  risk  assessment,  pay 
great  attention  to  the  finding  that  the 
amount  of  covalently  bound  material,  in 
nmol/mg  DNA.  divided  by  the  airborne 
formaldehyde  concentration,  while 
constant  at  airborne  concentrations 
above  6  ppm.  decreases  significantly  at 
2  ppm.  This  might  suggest  that 
protective  mechanisms  at  2  ppm  prevent 
formaldehyde  from  reacting  as 
efficiently  with  DNA  as  it  does  at  high 
doses.  If  the  DNA  adduct/crosslink  is 
related  to  the  cancer  induction 
mechanism,  then  less  cancers  should 
also  be  expected  to  occur  at  low  doses 
than  would  be  predicted  from  high-dose 
data.  This  prediction  is  experimentally 
unverifiable  because  less  than  one 
squamous  cell  carcinoma  per  200  rats 
must  be  predicted  by  either  model  to  fit 
the  available  bioassay  data.  This 
incidence  rate  is  too  low  to  provide 


experimental  venfication  of  either  set  of 
assumptions. 

A  second  result  is  not  emphasized  by 
the  investigators.  At  6  ppm  the 
concentration  of  covalently  bound  DNA 
is  0.233  nmol/mg  DNA;  at  15  ppm  it  is 
0.631  nmol/mg  DNA  [Ex.  62J.  While  the 
concentration  of  covalently  bound 
formaldehyde  divided  by  airborne 
formaldehyde  remains  constant,  0.04 
nmol/mg  DNA/ppm,  the  same 
calculation  based  on  cancer  incidence  in 
the  CUT  rats  changes  from  0.3  tumors/ 
ppm  at  5.6  ppm  to  7.2  tumors/ppm  at 
14.3  ppm.  Thus,  the  dramatic  increase  in 
cancer  incidence  from  5.6  to  14.3  ppm, 
approximately  2  to  50  percent,  cannot  be 
accounted  for  by  a  corresponding 
increase  in  DNA  adduct/crosslink 
formation. 

Consequently,  the  information  on 
cancers  induced  in  the  6  to  15  ppm 
region  is  inconsistent  with  the  DNA 
binding  results,  which  indicate  that  a  3- 
fold  increase,  or  about  6  of  the  103 
cancers  in  the  high-dose  group  may  have 
been  caused  by  the  increase  in  DNA 
binding.  This  is  one  of  many  reasons  to 
believe  that  formaldehyde  can  act  as  a 
carcinogen  at  more  than  one  stage  of  the 
multistage  model  of  carcinogenesis. 

The  ability  to  develop  an  animal 
model,  based  on  only  two  days  of 
exposure,  to  predict  carcinogenic 
activity  presents  a  tantalizing 
alternative  to  conducting  a  2-year 
animal  bioassay  using  standard 
protocols  and  good  laboratory  practices. 
This  alternative  would  be  more 
attractive  if  short-term  results  can  be 
applied  quantitatively  to  predict  cancer 
risk  in  humans.  Unfortunately,  the  2-day 
DNA-protein  binding  study,  while 
concordant  with  the  finding  that 
formaldehyde  is  a  carcinogen,  is  a  new 
technique,  lacking  validation  and 
appearing  inadequate  to  assess  the 
complex  interactions  that  lead  to  cancer 
induction  from  formaldehyde  exposure. 

As  presently  constituted,  the 
pharmacokinetic  model  is  greatly 
limited  by  the  paucity  of  data  identifying 
DNA  protein-formaldehyde  cross-links, 
and  OSHA  concludes  that  it  cannot  be 
presumed  to  predict  overall  human 
cancer  risk  resulting  from  long-term 
repeated  exposures  to  formaldehyde. 

Summary  of  Information  on  Cancer 

Formaldehyde  is  an  extremely 
reactive  molecule  which  accounts  both 
for  its  importance  as  an  industrial 
chemical  and  its  toxic  effects  in  humans. 
Its  ability  to  bind  to  free  amino  groups 
causes  formaldehyde  to  be  able  to  react 
with  single-sfranded  DNA  and  crosslink 
DNA  and  protein  as  well  as  cause  DNA 
strand  breaks.  This  evidence  alone 
would  be  suflTicient  to  suggest  that 


formaldehyde  has  carcinogenic  potential 
[Ex.  139A-1,  Attachment  VL  p.  26J. 

Since  OSHA's  proposal  was  published 
in  December  1985,  substantial  evidence 
regarding  formaldehyde's  potential  to 
cause  cancer  in  humans  has  become 
available.  Blair  ef  al.  found  an  excess  of 
lung  and  nasopharyngeal  cancers  in  a 
large  cohort  mortality  study  of  U.S. 
workers  exposed  to  formaldehyde  along 
with  other  chemicals  [Exs.  156-A4;  200- 
4].  Although  the  authors*  felt  their  study 
showed  little  evidence  that 
formaldehyde  was  a  lung  carcinogen 
since  they  failed  to  find  a  dose-response 
relationship  between  formaldehyde 
exposure  and  lung  cancer  risk,  few 
scientists  who  reviewed  this  study 
agreed  with  the  authors'  conclusions. 
There  was  a  strong,  although  not 
unanimous,  consensus  in  comments 
received  by  OSHA  that  this  study 
demonstrated  excesses  of  both  lung  and 
nasopharyngeal  cancer.  After  carefully 
reviewing  the  data,  including  the 
authors'  publications,  Blair  and 
Stewart's  testimony  [Tr.  May  &  1986,  pp. 
163-328],  the  testimony  and  comments 
of  other  witnesses  (especially  Drs. 
Landrigan  and  Schneiderman,  NIOSH. 
the  UAW,  and  the  FI),  the  transcripts 
and  exhibits  from  a  House 
Subcommittee  hearing  on  the  conduct  of 
the  study  [Ex.  158],  and  reanalyses  of 
the  data  submitted  by  Sielken  [Exs.  104- 
F;  104-FI;  134],  Park  [Exs.  108-D;  146-B; 
146-D],  and  Steriing  and  Weinkam  [Ex. 
200-1],  OSHA  concludes  that  this  study 
showed  an  excess  of  both  limg  and 
nasopharyngeal  cancer  in  workers,  and 
that  formaldehyde  exposure  most  likely 
played  a  role  in  these  cancers. 

Additional  information  from  recently 
published  studies  also  shows  an  excess 
of  nasal  cancers  in  workers  with 
formaldehyde  exposure  [Exs.  173: 201- 
llA:  202],  nasopharyngeal  cancers  in 
long-term  mobile  home  residents  [Exs. 
200-3:  201-3A].  and  possibly  buccal 
cavity  cancer  in  garment  workers,  who. 
unlike  the  other  groups  studied  were 
primarily  women  [Ex.  9&-A].  Combined 
effects  of  exposure  to  formaldehyde  and 
wood  dust  may  be  multiplicative, 
especially  with  regard  to 
adenocarcinomas  (see  Ex.  201-llA). 
Formaldehyde  exposure  was  strongly 
associated  with  squamous  cell 
carcinomas  of  the  human  nasal  cavity. 
Squamous  cell  carcinoma  was  also  the 
predominent  nasal  tumor  seen  in  rats. 

In  addition  to  reacting  with  DNA  [Ex. 
70-25].  formaldehyde  reacts  with  free 
amino  groups  in  cells,  including 
glutathione.  The  reaction  product  serves 
as  the  substrate  for  the  enzyme, 
formaldehyde  dehydrogenase,  which 
converts  formaldehyde  to  formic  acid. 
Formic  acid  does  not  display  the 


genotoxic  and  carcinogenic  properties  of 
formaldehyde.  This  observation  is 
consistent  with  the  failure  to  find  DNA- 
protein-formaldehyde  crosslinks  in  the 
bone  marrow  of  rats  that  inhaled 
formaldehyde  [Exs.  62;  85-107]. 
Furthermore,  neither  brain  cancer  nor 
leukemia  were  seen  in  animals  exposed 
to  formaldehyde  for  up  to  24  months  at 
14.3  ppm  (Exs.  12;  43).  These  results 
suggest  that  formaldehyde  "does  not 
reach  distant  sites  at  levels  capable  of 
substantially  increasing  the  levels 
produced  by  normal  intermediary 
metaboUsm  "  (Ex.  139-A-l,  Attachment 
VI,  p.  27]. 

In  contrast  to  the  results  in  animals, 
humans  who  handle  preserved  tissue 
have  shown  an  increased  incidence  of 
brain  cancer  and  possibly  leukemia 
[Exs.  42-81;  42-124;  73-12;  73-43).  It  was 
argued  that  these  excesses  represent 
social  class  bias  (Tr.  Feb.  15, 1985.  pp. 
621-627;  Ex.  73-81CJ.  but  access  to 
health  care  does  not  completely  account 
for  the  findings.  The  epidemiologic 
studies  of  persons  who  handled 
preserved  tissue  focused  on  older  groups 
than  the  studies  of  industrial  workers 
[Ex.  96].  The  age  difference  and 
expected  differences  in  smoking 
patterns  make  assessment  of  the  role  of 
formaldehyde  in  causing  cancer  at  sites 
remote  trom  the  site  of  application 
difficult.  It  is  even  possible  that  indirect 
mechanisms  such  as  alterations  of  the 
immune  system  [Exs.  25-19;  73-14]. 
could  affect  remote-site  cancer  rates. 

At  this  point,  there  is  insu^icient 
information  available  for  OSHA  to 
reach  a  definitive  conclusion  regarding 
formaldehyde's  role  in  brain  cancer  and 
leukemia.  OSHA  agrees  with  NIOSH's 
statement  that  "the  results  of  individual 
studies  suggest  that  formaldehyde 
exposure  may  be  associated  with 
increased  risk  of  lung  cancer,  brain 
cancer,  and  leukemia,  although  a 
plausible  carcinogenic  mechanism  for 
the  two  latter  findings  is  not  clear"  [Ex. 
98,  p.  5].  Because  brain  cancer  and 
leukemia  could  not  be  linked  to 
formaldehyde  exposure  by  plausible 
biological  mechanisms.  OSHA  excluded 
this  information  from  its  quantitative 
assessment  of  risk  of  cancer.  If  cancers 
at  these  sites  are  related  to 
formaldehyde  exposure,  OSHA's 
assessment  probably  underpredicts 
human  cancer  risk. 

A  number  of  studies  now  available 
only  indirectly  link  formaldehyde 
exposure  to  cancer  excesses  (e.^. 
exposure  to  resins  and  glues,  exposure 
in  trailers).  There  are  also  confounding 
exposures  in  some  populations  [e^. 
wood  dust),  and  the  potential  interaction 
between  smoking  and  formaldehyde. 
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which  demonstrates  the  properties  of 
both  an  initiator  and  a  late-stage 
carcinogen,  is  unknown.  If  the  combined 
effects  of  smoking  and  formaldehyde 
exposure  are  more  dangerous  than 
exposure  to  either  of  these  carcinogens 
in  isolation,  formaldehyde-exposed 
workers  who  smoke  would  be  at  higher 
risk  than  others  who  do  not  smoke, 
which  would  obscure  any  dose-response 
relationship  between  formaldehyde  and 
respiratory  cancer.  For  these  reasons,  a 
direct  causal  relationship  between 
formaldehyde  and  excess  respiratory 
cancer  risk  can  be  inferred  but  not 
proven  absolutely  in  any  of  the  human 
studies  available.  The  one  potential 
carcinogen  that  all  of  the  positive 
epidemiologic  studies  have  in  common, 
however,  is  formaldehyde.  Thus,  the 
evidence  that  formaldehyde  is  a 
probable  human  carcinogen  is 
substantial.  Evidence  that  formaldehyde 
caused  preneoplastic  lesions  in  workers, 
similar  to  those  seen  in  rodents  which 
developed  cancer  (Exs.  12;  85-50],  is 
conconlant  with  this  conclusion. 

That  formaldehyde  is  a  demonstrated 
carcinogen  in  animals  is  undisputed 
[Exs.  13;  70-56;  90;  98;  Tr.  February  13, 
1985,  pp.  89-118;  Tr.  May  12, 1986,  pp.  94, 
103].  In  chronic  bioassays,  two 
independent  studies  have  shown  a  dose- 
related  excess  of  nasal  carcinomas  in 
the  same  strain  of  rat  [Exs.  12;  42-131; 
73-146].  These  results  have  also  been 
replicated  in  a  third  study  at  a  single 
dose  in  a  separate  strain  of  rats  (Exs. 
42-3;  42-4].  Concordant  evidence  is 
available  to  demonstrate  biological 
plausibility  from  studies  of  cytotoxicity. 
metabolism,  in  vitro  genotoxicity,  and 
evidence  of  DNA-binding.  Nasal  cancer 
has  also  been  demonstrated  in  mice  [Ex. 
42-131]  although  not  in  hamsters  [Ex. 
42-33].  The  results  in  mice,  which  show 
fewer  cancers  than  rats  for  the  same 
airborne  concentration,  are  biologically 
plausible  and  consistent  with 
experimental  design.  They  do  not 
necessarily  demonstrate  a  marked 
species  susceptibility.  A  definitive 
statement  regarding  the  hamster's 
susceptibility  to  formaldehyde  cannot 
be  made.  The  primate  (monkeys) 
responds  to  formaldehyde  exposure 
more  like  the  rat,  however  (Exs.  42-16; 
42-104],  suggesting  that  the  rat  is  a  more 
appropriate  model  for  human  risk  than 
the  hamster. 

In  its  quantitative  risk  assessment, 
OSHA  placed  primary  emphasis  on  the 
CUT  rat  data  and  sought  concordance 
with  its  low  dose  estimates  from  human 
evidence  of  lung,  nasopharyngeal,  and 
nasal  cancer.  Potential  systematic  errors 
in  assessing  historical  exposures  [Exs. 
144-A:  14ft-A]  and  the  lack  of 


meaningful  exposure  data  generally 
found  for  the  case-control  studies  that 
must  be  used  to  detect  rare  forms  of 
cancer  limit  the  usefulness  of  the  human 
data  in  predicting  risk  of  exposure  to 
formaldehyde  (Ex.  105-A.  Att.  IV]. 
All  quantitative  risk  assessments 
conducted  to  date  have  used  the  CUT 
rat  data  to  predict  risk  although  a  few 
have  also  attempted  to  include  other 
information  as  well  [Exs.  45-5.  80-161]. 
As  Rodericks  and  TumbuU  pointed  out, 
there  are  several  advantages  to  use  of 
the  CUT  rat  data  set  [Ex.  139-A-l, 
Attachment  VI,  pp.  37-38].  This  data  set 
provides  the  best  estimation  of  the 
relationship  between  dose  and  response 
since  an  increase  in  tumor  incidence 
was  seen  at  more  than  one  dose  level 
tested.  Also,  subsequent  work 
conducted  by  the  CUT  on  physiological 
and  biochemical  effects  of  formaldehyde 
at  the  same  dose  levels  in  rats  assists  in 
analysis  of  the  relationship  between 
formaldehyde  exposure  and  cancer. 
According  to  Rodericks  and  TurnbuU, 
"use  of  these  data  is  likely  to  provide 
the  scientifically  most  credible  dose- 
response  assessment"  [Ex.  139-Al. 
Attachment  VI,  p.  38]. 

It  has  been  a  long-standing 
assumption  in  toxicology  that  effects  in 
humans  can  be  inferred  from  effects  in 
animals  and  the  principle  of 
extrapolation  of  animal  data  to  humans 
has  been  widely  accepted  in  the 
scientific  and  regulatory  communities 
(Ex.  139-Al.  Attachment  VI.  p.  43]. 

Based  on  a  review  of  mathematical 
models  available  for  assessing  the 
effects  of  formaldehyde  exposure. 
OSHA  concluded  that  the  multistage 
model  provides  the  most  defensible 
description  of  human  risk  because  it  is 
biologically  plausible  and  not  likely  to 
underpredict  risk.  While  certain  other 
models,  such  as  the  logit  and  WeibuU 
models  and  the  additive  multihit  model 
provide  similar  estimates  of  risk  for 
formaldehyde,  their  theoretical  basis 
does  not  fit  what  is  known  regarding 
formaldehyde's  possible  mechanisms  of 
carcinogenic  action. 

The  weight  of  the  evidence  from  all 
data  on  humans,  animals,  and  short- 
term  tests  suggests  that  formaldehyde 
probably  acts  as  a  complete  carcinogen, 
capable  of  both  initiation  and  late-stage 
carcinogenesis.  Consequently, 
formaldehyde  may  react  quite 
differently  at  different  sites  in  the 
respiratory  system.  For  rare  forms  of 
cancer,  background  additivity  probably 
has  minimal  influence  on  cancer  rates. 
In  contrast,  lung  cancer  is  a  common 
cause  of  death  in  humans.  If 
formaldehyde  can  react  at  more  than 
one  stage,  as  is  suspected,  it  will  be  able 


to  move  cells  that  have  completed  some 
preneoplastic  transformations  prior  to 
exposure  to  formaldehyde  up  the  chain 
toward  the  completion  of  the  cancer 
process.  Thus,  if  formaldehyde  causes 
lung  cancer,  it  will  also  cause  exposed 
individuals  to  develop  lung  cancer 
earlier. 

Many  uncertainties  enter  into  risk 
analysis,  partly  because  it  is  inherently 
difficult  to  extrapolate  risks  from 
animals  to  humans.  Uncertainties 
include  dose-rate  effects,  probably 
caused  by  alteration  of  mucociliary 
clearance  and  cell  proliferation,  and 
inferences  that  must  be  made  to  permit 
species-to-species  extrapolation.  More 
uncertainties  are  introduced  because 
many  humans  are  exposed  to 
formaldehyde-bearing  particles  which 
may  release  formaldehyde  when  they 
contact  the  moist  surfaces  of  the 
respiratory  system,  thus  increasing  the 
person's  exposure. 

Risk  assessment  for  formaldehyde  is 
complicated  because  of  differences 
between  the  rodent  and  human 
respiratory  systems  (Ex.  139-A-l. 
Appendix  VI.  p.  43).  In  deriving 
comparative  human  dose  measurements, 
the  dose  at  the  site  of  contact  might  be 
more  important  in  predicting  risk  than 
the  dose  averaged  over  body  weight  or 
total  body  surface  area  [Ex.  139-A-l. 
Appendix  VI,  p.  44].  One  approach 
would  be  to  normalize  human  and 
rodent  exposure  measures  in  the  nasal 
cavity  (Ex.  139-A-l.  Appendix  VI,  p.  44]. 
OSHA  rejected  this  approach  (Ex.  43] 
because  little  is  known  about  the 
relative  surface  areas  of  the  human  and 
rodent  nasal  passages,  because  humans 
are  not  obligated  to  breathe  through 
their  noses  (indicating  for  some  humans 
that  the  nose  is  bypassed  as  a  site  of 
contact),  and  because  humans  (but  not 
rats)  appear  to  be  susceptible  to 
developing  lung  cancer  from 
formaldehyde  exposure. 

Accurate  inferences  of  risk  in  humans 
derived  from  data  in  animals  require 
evaluation  of  interspecies  differences 
that  might  influence  susceptibility  [Ex. 
139-A-l.  Appendix  VI.  p.  43].  In  the 
absence  of  comparative  data  on 
pharmacokinetics  and  metabolism 
between  rodents  and  man.  OSHA 
assumed  that  the  human  is  equivalent  to 
the  rat  for  scaling  purposes.  This  source 
of  uncertainty  was  thought  to  be 
conservative  in  the  proposal;  however, 
human  evidence  of  cancer  risk  now 
verifies  that  the  assumption  is  justified. 
There  is  clearly  substantial  evidence  to 
support  OSHA's  scaling  decision  in  this 
case;  as  the  court  has  stated,  the  test  of 
substantial  evidence  is  not  "proof 
positive".  (See  Public  Citizen  Health 
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Research  Group  v.  Tyson,  796  F2d  at 
1495.) 

Formaldehyde  impaired  mucociliary 
clearance  in  humans  (Ex.  42-10;  42-130] 
and  animals  [CUT];  this  effect  has  been 
seen  following  minimal  human 
exposures  to  formaldehyde  (1.8  ppm  for 
5  hours  in  volunteer  subjects)  [Ex.  42- 
10].  Because  mucociliary  clearance  may 
serve  as  a  protective  mechanism  against 
cancer,  and  because  mucous  flow  also 
assists  in  the  removal  of  other  toxic 
chemicals  and  viruses,  changes  in 
mucociliary  clearance  should  be  viewed 
seriously,  possibly  as  precursors  to  a 
material  impairment  of  health. 

Human  Versus  Animal  Data:  When 
the  CUT  announced  preliminary  results 
of  its  carcinogenicity  bioassay  in  the  fall 
of  1979,  interest  was  generated  in 
examining  the  effects  of  formaldehyde 
on  cancer  mortality  rates  in 
occupationally  exposed  humans.  While 
some  quick  surveys  were  made  within 
months  (see  for  example  Ex.  42-81), 
large  epidemiologic  studies  can  take 
many  years  to  complete,  and  some  of 
the  studies  generated  as  a  result  of  the 
CUT  rat  data  only  became  available 
after  OSHA's  proposal  was  published. 

In  the  interim,  controversy  has 
surrounded  OSHA's  and  other  agencies' 
regulatorj'  actions  on  formaldehyde 
regarding  the  proper  weight  to  assign 
the  human  epidemiological  evidence  in 
light  of  the  strong  evidence  in  animals. 

In  1981.  Dr.  Arthur  Upton,  the  former 
Director  of  NCI,  articulated  the  position 
of  scientists  regarding  the 
carcinogenicity  of  formaldehyde  in  a 
letter  addressed  to  the  heads  of  various 
Federal  agencies  (Ex.  73-27]. 

My  colleagues  *  *  *  share  with  me  the 
conviction  that  formaldehyde  is  decisively 
carcinogenic  in  animals,  and  with  the 
evidence  for  its  genotoxicity,  if  is  likely  that 
formaldehyde  is  a  human  carcinogen.  While 
the  relative  potency  for  animals  and  man  is 
uncertain,  we  believe  it  would  be  a  mistake 
to  ignore  the  evidence  for  carcinogenicity  on 
the  grounds  of  negative  epidemiology  which 
at  best  can  only  set  upper  limits  to  the 
carcinogenic  potency  in  man. 

In  a  1984  editorial  in  the  American 
Journal  of  Industrial  Medicine.  Dr.  Myra 
Karstadt  of  the  Mt.  Sinai  School  of 
Medicine  reiterated  this  position: 

Although  epidemological  studies  are 
inconclusive  *  *  *  the  animal  data  are  in  and 
of  themselves  dispositive  of  the  issue  of 
whether  formaldehyde  is  a  carcinogen,  and 
should  be  sufHcient  grounds  for  regulatory 
action  on  the  chemical  (Ex.  73-27,  p.  487). 

Dr.  Phillip  Landrigan,  Professor  of 
Community  Medicine  at  the  Mount  Sinai 
and  former  Director  of  the  epidemiologic 
studies  program  at  NIOSH,  expresses  a 
similar  position  at  OSHA's  hearings: 


It  is  my  opinion  and  the  opinion  of  (he 
American  Public  Health  Association  that 
formaldehyde  is  a  proven  animal  carcinogen. 
On  that  basis  alone,  therefore,  formaldehyde 
ought  tu  be  regarded  as  though  it  were  a 
human  carcinogen  (Ex.  100,  p.6). 

Subsequently,  after  evaluation  of  the 
new  epidemiologic  information.  Dr. 
Landrigan  modified  his  previous 
position: 

(T)aken  in  toto.  the  data  from  these 
(epidemiologic)  reports  and  the  data  from  the 
two  animal  studies  submitted  previously 
indicate  clearly  that  formaldehyde  is  toxic 
and  carcinogenic  to  the  respiratory  tract.  I 
disagree  strenuously  with  the  attempt  by  the 
Formaldehyde  Institute  to  dismiss  these 
findings  as  "spot  excesses."  To  the  contrary,  I 
see  in  these  data  a  consistent  pattern  of 
respiratory  carcinogenesis  in  species  ranging 
from  the  rat  to  the  human  [Ex.  201-1,  p.  2). 

At  OSHA's  hearings,  Mr.  Richard 
Lemen  indicated  that  NIOSH's  position 
since  1981  has  been  that  formaldehyde 
should  be  regarded  as  a  potential 
occupational  carcinogen.  The  basis  of 
NIOSH's  1981  position  was  "the 
significant  excesses  of  squamous  cell 
carcinomas  of  the  nasal  cavity  found  in 
both  male  and  female  Fischer  344  rats, 
the  occurrence  of  squamous  cell 
carcinomas  in  C57BL/6  x  C3HF1  male 
mice,  and  the  evidence  of  a  statistically 
significant  excess  of  squamous  cell 
carcinomas  in  the  nasal  cavities  of  male 
Sprague-Dawley  rats."  According  to  Mr. 
Lemen: 

This  evidence  alone  is  sufRcient  to  classify 
formaldehyde  as  a  category  I  carcinogen  as 
described  in  the  OSHA  Cancer  Policy  (29 
CFR  1990)  [Ex.  98,  p.  5). 

Mr.  Lemen  clarified  that  NIOSH's 
present  position  regarding  formaldehyde 
is  also  based  on  epidemiologic  evidence. 
He  stated: 

The  NIOSH  recommendation  is  also  based 
on  our  evaluation  of  the  recent  National 
Cancer  Institute  epidemiologic  study  of 
formaldehyde-exposed  workers.  The  NIOSH 
evaluation  of  the  NCI  study  concludes  that 
there  is  evidence  of  increased  carcinogenicity 
among  formaldehyde-exposed  workers  which 
cannot  be  readily  discounted  by  a  lack  of  an 
exposure  response  trend  [Ex.  98,  pp.  S-6]. 

Dr.  Philip  Cole,  an  epidemiologist  who 
testified  for  the  FI.  contended  that 
animal  studies  have  little  relevance  to 
humans  and  that  variations  in  the 
epidemiologic  studies  "are  consistent 
with  random  effects  and  do  not  detract 
from  the  pattern  of  no  excess  of  any 
specific  form  of  cancer,  much  less  of 
cancer  in  the  aggregate"  (Ex.  118.  pp.  1- 
2], 

Because  formaldehyde  did  not  cause 
nasal  cancer  in  hamsters.  Dr.  Cole 
believed  that  "there  is  no  theoretical 
basis  for  thinking  that  human  beings  are 


particulariy  susceptible"  (Ex.  118,  pp.  1- 
2). 

OSHA  has  rejected  the  argument  that 
the  hamster  data  provide  evidence  of 
differences  in  species  susceptibility  to 
formaldehyde  because  of  the  limited 
nature  of  the  study  and  the  cellular 
changes  reported  in  the  animals'  nasal 
cavities,  which  were  consistent  with  the 
more  severe  effects  seen  in  rats  and 
mice.  Even  if  there  are  species 
differences,  OSHA  must  give  great 
weight  to  the  overall  evidence  that  is 
derived  from  examining  the  total  picture 
in  man.  As  Dr.  Fairchild  of  NIOSH 
described,  replication  of  testing  is 
sought  in  animal  bioassays,  not  to 
decrease  the  likelihood  that  a 
noncarcinogen  will  be  treated  as  a 
carcinogenic  substance  in  humans,  but 
to  ensure  that  the  inherent  insensitivity 
of  animal  studies  does  not  lead  to  failure 
to  detect  a  human  risk  (Ex.  144-Att.  I]. 

The  position  advocated  by  Dr.  Cole, 
which  rejects  the  use  of  animal  data  to 
infer  cancer  risk  in  man,  is  contrary  to 
prudent  public  health  policy  because  it 
advocates  exposing  human  to  chemicals 
suspected  of  being  toxic.  Consequently, 
regulatory  agencies  often  must  act.  as 
has  been  done  in  the  past,  on  the  basis 
of  strong  animal  evidence,  even  though 
there  is  a  lack  of  definitive  himian 
evidence,  especially  when  ei^ects  have  a 
long  latent  period  before  their 
manifestation.  Indeed,  the  Occupational 
Safety  and  Health  Act  contemplates  that 
the  Agency  will  in  many  cases  rely  on 
animal  evidence,  and  implicitly 
endorses  this  approach  by  directing  that 
Agency  action  in  regulating  toxic 
substances  be  based  on  "the  best 
available  evidence." 

Dr.  Cole's  statement  reflects  some 
industry  comments  (Tr.  May  12. 1986.  p. 
96]  which  argued  that  animal  data 
should  not  be  extrapolated  to  humans 
and  that  there  are  weaknesses  in 
individual  epidemiologic  studies  such 
that,  one-by-one  they  do  not  present 
credible  evidence  (Ex.  201-8].  This 
position  was  not  supported  by  the 
testimony  of  any  other  witnesses  or  by 
comments  to  OSHA's  formaldehyde 
record:  it  was  also  not  supported  by 
publications  in  the  open  literature.  This 
position  is  also  contrary  to  the  AGGIH 
classification  of  formaldehyde;  the 
AIHA's  guidelines  for  formaldehyde: 
and  recent  actions  taken  by  EPA,  which 
classified  formaldehyde  as  a  category 
B(l)  carcinogen,  and  by  lARC.  which 
upgraded  the  classification  of 
formaldehyde  from  an  animal 
carcinogen  to  a  substance  that  is  a 
probable  human  carcinogen. 

The  position  that  each  epidemiologic 
study  should  be  viewed  in  isolation  is 


Fe«lcral  Regi»ter  /  Vol.  52.  No.  233  /  Friday.  December  4.  1987  /  Rules  and  Regulations 


alao  contradicted  by  the  dedson  of  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  regarding  the  standard 
for  occupational  exposure  to  ethylene 
oxide.  The  court  stated: 

AEOU  anacks  each  piece  of  evidence, 
suggesting  that  no  individual  piece  proves  a 
relationship  between  ETO  exposure  and 
various  adverse  health  effects.  This  approach 
disregards  the  marginal  contribution  that 
each  piece  of  evidence  makes  to  the  total 
picture.  While  some  of  OSHAs  evidence 
suffers  from  shortcomings,  such  incomplete 
proof  is  inevitable  when  the  Agency  regulates 
on  the  frontiere  on  scientiHc  knowledge.  796  F 
2d  at  1494-1496. 

*  *  *  The  scientific  evidence  in  the  instant 
case  is  incomplete  but  what  evidence  we 
have  paints  a  striking  portrait  of  serious 
danger  to  workers  exposed  to  the  chemical. 
When  the  evidence  can  be  reasonably 
interpreted  as  supporting  the  need  for 
regulation,  we  must  affirm  the  agency's 
conclusion,  despite  the  fact  that  the  same 
evidence  is  susceptible  of  another 
interpretation.  Public  Citizen  Health 
Research  Croup  v.  Tyson. 

In  stressing  that  "incomplete  proof  is 
inevitable  when  the  Agency  regulates  on 
the  frontiers  of  scientific  knowledge", 
the  court  cited  another  decision 
regarding  an  EPA  rule  [Ethyl  Corp.  v. 
EPA.  541  F.  2d  1,  37-38  (DC.  Cir.)  (en 
banc  (footnote  omitted]),  cert,  denied, 
426  U.S.  941  (1976)): 

Contrary  to  the  apparent  suggestion  of 
some  of  the  petitioners,  we  need  not  seek  a 
single  dispositive  study  that  fully  supports 
the  Administrator's  determination.  Science 
does  not  work  that  way;  nor  for  that  matter, 
does  adjudicatory  fact-finding.  Rather,  the 
Administrator's  decision  may  be  fully 
supportable  if  it  is  based,  as  it  is.  on  the 
inconclusive  but  suggestive  results  of 
numerous  studies.  By  its  nature,  scientific 
evidence  is  cumulative:  the  more  supporting, 
albeit  inconclusive,  evidence  available,  the 
more  likely  the  accuracy  of  the 
conclusion  *  *  *    Thus,  after  considering  the 
inferences  that  can  be  drawn  from  the  studies 
supporting  the  Administrator,  and  those 
oppoeing  him.  we  must  decide  whether  the 
cumulative  effect  of  all  this  evidence,  and  not 
the  effect  of  any  single  bit  of  it  presents  a 
rational  basis  for  the  *  *  *  regulations. 

OSHA  did  not  rely  on  single  studies 
or  evidence  from  any  one  species  in 
reaching  its  decision  regarding  the 
carcinogenic  potential  of  formaldehyde. 
OSHAs  conclusions,  instead,  are  t>ased 
on  the  overall  picture  painted  by 
viewing  each  piece  of  information 
available.  OSHA  believes  that  this 
position  is  consonant  with  judicial 
interpretations  of  its  authority  under  the 
Occupational  Safety  and  Health  Act  and 
that  it  represents  firmly  established 
scientific  principles  for  establishing  the 
toxic  effects  of  chemicals.  For  example, 
the  OSTP  report  on  chemical 
carcinogens  pointed  out  that  decisions 


on  the  carcinogenicity  of  chemicals  in 
humans  should  be  based  on  analysis  of 
all  relevant  data,  whether  they  are 
indicative  of  a  positive  or  negative 
response,  and  should  be  based  on  soimd 
biological  and  statistical  principles  [Ex. 
73-90,  p.  9).  OSHA  also  finds  that  these 
decisions  are  consistent  with  the  Cancer 
Policy.  However,  reliance  on  this 
regulation  was  unnecessary  to  OSHA  in 
reaching  its  conclusions  on 
formaldehyde. 

The  OSTP  report  recognized  that 
instances  occur  when  animal  data 
indicate  that  a  substance  is 
carcinogenic,  but  epidemiological 
evidence  is  less  conclusive  or  negative. 
Regarding  the  use  of  negative  human 
studies,  the  OSTP  stated: 

A  high  quality  negative  epidemiological 
study,  while  useful,  cannot  prove  the  absence 
of  an  association  between  chemical  exposure 
and  human  cancer.  Within  the  scope  of  the 
study,  specifically  for  the  populations  studied 
(including  concomitant)  exposures,  for  the 
levels  of  durations  of  exposure  to  the  agents 
evaluated  and  for  the  time  assessed  following 
exposure,  a  likely  range  can  be  determined 
for  the  estimates  of  risk  and  the  statistical 
likelihood  of  the  study  to  detect  an  effect  can 
be  assessed  (Ex.  73-90,  p.  9]. 

By  following  the  principles  articulated 
by  the  OSTP,  OSHA  determined  that  the 
cumulative  evidence  from  each 
epidemiologic  study,  and  not  the 
evidence  from  any  one  study  is 
concordant  with  the  animal  evidence; 
taken  as  a  whole  this  information 
constitutes  substantial  evidence  to 
support  a  conclusion  that  formaldehyde 
poses  a  carcinogenic  risk  to  workers.  In 
reaching  its  decision  regarding  the 
epidemiologic  data,  OSHA  weighed  ' 
several  factors:  exposures  to 
formaldehyde  in  the  past  have  been 
limited  because  of  its  severe  irritation  at 
high  levels;  the  vast  majority  of  the 
epidemiologic  studies  available  lacked 
sufficient  power  to  detect  all  but 
enormous  increases  in  cancer  mortality; 
and  the  studies  that  were  most  likely  to 
yield  evidence  of  cancer  did  so.  OSHA 
would  regard  formaldehyde  as  a 
potential  occupational  carcinogen  on  the 
basis  of  the  animal  data  regardless  of 
the  epidemiologic  findings.  The 
concordant  nature  of  the  findings, 
however,  increase  the  agency's 
confidence  in  its  analysis. 

VII.  Signiflcance  of  Risk 

OSHA's  decision  to  issue  a  new  or 
revised  standard  is  grounded  in  its 
statutory  mandate  as  construed  through 
judicial  review.  In  the  Benzene  case 
[Industrial  Union  Dept.  AFL-CIO  v. 
American  Petroleum  Inst.  448  U.S.  607 
(1980)),  the  Supreme  Court  held  that,  in 
regulating  toxic  materials.  OSHA  must 


make  a  determination  that  a 
"significant"  health  risk  exists  and  that 
a  new  or  revised  standard  will 
substantially  reduce  or  eliminate  that 
risk. 

In  the  Benzene  decision,  the  Supreme 
Court  indicated  when  a  reasonable 
person  might  consider  the  risk 
significant  and  take  steps  to  decrease  it. 
The  Court  stated: 

It  is  the  Agency's  responsibility  to 
determine  in  the  first  instance  what  it 
considers  to  tie  a  "significant"  risk.  Some 
risks  are  plainly  acceptable  and  others  are 
plainly  unacceptable.  If.  for  example,  the 
odds  are  one  in  a  billion  that  a  person  will 
die  from  cancer  by  taking  a  drink  of 
chlorinated  water,  the  risk  clearly  could  not 
be  considered  significant.  On  the  other  hand, 
if  the  odds  are  one  in  a  thousand  that  regular 
inhalation  of  gasoline  vapors  that  are  2% 
benzene  will  be  fatal  a  reasonable  person 
might  well  consider  the  risk  significant  and 
take  the  appropriate  steps  to  decrease  or 
eliminate  it.  [[.U.D.  v.  A.P.I..  448  U.S.  at  655). 

^The  Court  stated  that  "while  the 
Agency  must  support  its  findings  that  a 
certain  level  of  risk  exists  with 
substantial  evidence,  we  recognize  that 
its  determination  that  a  particular  level 
of  risk  is  'significant'  will  be  based 
largely  on  policy  considerations."  The 
Court  added  that  the  significant  risk 
determination  required  by  the  OSH  Act 
is  "not  a  mathematical  straight  jacket." 
and  that  "OSHA  is  not  required  to 
support  its  findings  with  anything 
approaching  scientific  certainty."  The 
Court  ruled  that  "a  reviewing  court  (is) 
to  give  OSHA  some  leeway  where  its 
findings  must  be  made  on  the  frontiers 
of  scientific  knowledge  [and  that)  * 
the  Agency  is  free  to  use  conservative 
assumptions  in  interpreting  the  data 
with  respect  to  carcinogens,  risking 
error  on  the  side  of  overprotection 
rather  than  underprotection"  (448  U.S.  at 
655,  656). 

During  the  last  few  years.  OSHA  has 
produced  risk  assessments  for  making 
significance  of  risk  determinations  for 
several  toxic  substance  standards.  Two 
standards  that  have  been  reviewed  by 
the  courts  have  been  upheld;  the 
inorganic  arsenic  standard  where 
human  studies  were  the  basis  for  the 
risk  assessment  and  ethylene  oxide 
where  animal  studies  provided  the 
primary  basis  for  the  risk  assessment 
[ASARCO  V.  OSHA.  746  F.  2d  483  (9th 
Cir.,  1984):  Health  Research  Group  v. 
Tyson.  796  F.  2d  1479  (D.C.  Cir.  1986)]. 
OSHA's  approach  in  making  the 
significance  of  risk  determination  for 
formaldehyde  is  consistent  with  that 
used  for  these  other  toxic  substance 
standards. 


Federal  Register  /  Vol.  52,  No.  233  /  Friday,  necember  4.  1987  /  Rules  and  Regulations 


46231 


Considerable  attention  in  this 
rulemaking  has  been  given  to  the 
quantification  of  the  cancer  risk 
associated  with  formaldehyde  exposure. 
OSHA  believes  that  it  is  appropriate  to 
quantitatively  estimate  risks  where 
possible,  but  is  concerned,  however,  that 
too  much  importance  may  be  given  to 
numerical  estimates  without  due 
consideration  of  the  data  used  to  make 
the  estimates.  In  order  to  give 
appropriate  weight  to  the  scientific 
evidence  in  the  record,  OSHA 
considered  a  number  of  factors  as  part 
of  the  overall  significant  risk 
determination.  These  included  the  type 
of  risk  presented,  the  quality  of  the 
underlying  data,  the  reasonableness  of 
the  risk  assessments,  the  statistical 
significance  of  the  findings  and  the 
magnitude  of  risk  (see,  for  example, 
Arsenic,  48  FR  1864.  January  14, 1983). 

The  epidemiologic  and  toxicologic 
evidence  discussed  in  Section  V  of  this 
preamble  (Health  Effects)  cleariy 
indicate  that  formaldehyde  exposure 
causes  several  adverse  health  effects. 
These  include  cancer,  respiratory  and 
skin  irritation  and  sensitization,  and 
acute  effects.  OSHA's  conclusions  are 
based  upon  many  well  conducted 
studies,  both  in  humans  and  in  animals. 
Further,  OSHA  was  able  to  quantify  the 
risks  for  cancer  and  make  semi- 
quantitative risk  estimates  for  irritation. 
These  estimates  indicate  that  OSHA's 
current  standard  is  inadequate.  OSHA 
has  concluded  that  the  reduction  of  the 
PEL  from  3  ppm  to  1  ppm  as  an  8-hour 
time-weighted  average  is  reasonably 
necessary  and  appropriate  to  reduce  the 
significant  risks  associated  with 
exposure  to  formaldehyde.  Reduction  of 
the  10  ppm  ceiling  and  5  ppm  peak  to  a 
single  short-term  exposure  limit  of  2 
ppm  is  needed  to  lower  the  risk  of 
cancer,  to  prevent  severe  sensory 
irritation,  and  to  eliminate  asthmatic 
responses. 

In  deciding  whether  to  promulgate  a 
complete  standard  or  simply  to  alter  the 
existing  PELs.  OSHA  has  also 
considered  how  provisions  other  than 
the  PELs,  including  medical  surveillance, 
environmental  monitoring, 
housekeeping,  emergency  planning, 
posting  of  regulated  areas,  and  training 
would  further  reduce  the  risks  of 
exposure  to  formaldehyde.  The  risk  of 
dermal  irritation  and  sensitization,  for 
example,  is  reduced  primarily  through 
provision  of  properly  selected  and 
adequately  maintained  personal 
protective  equipment  and  clothing  to 
prevent  skin  contact  with  irritating  and 
sensitizing  materials.  Other  provisions 
of  the  standard  such  as  medical 
monitoring,  housekeeping,  and  the 


availabihty  of  wash  facilities  intertwine 
to  further  reduce  the  incidence  of  dermal 
diseases  and  disorders. 

Quality  of  the  Cancer  Evidence:  The 
formaldehyde  record  contains  several 
studies  regarding  formaldehyde's  ability 
to  cause  cancer.  Long-term  animal 
bioassay  studies  have  made  it  clear  that 
formaldehyde  causes  cancer  in  rodents. 
Short-term  studies  have  corroborated 
the  findings  on  formaldehyde's 
carcinogenicity  and  have  enabled 
scientists  to  better  hypothesize 
mechanisms  of  carcinogenic  action. 
Studies  in  humans  have  shown  positive 
findings  consistent  with  other  studies. 

OSHA  based  its  cancer  risk 
assessment  on  the  CUT  rat  bioassay 
(Exs.  12:  42-131].  The  study  used  good 
laboratory  practices  and  had  extensive 
and  well  conducted  pathology.  It  also 
examined  progression  of  lesions  and 
conducted  complementary  clinical  tests. 
Slides  were  made  available  to  outside 
reviewers  who  agreed  with  the  original 
findings.  Given  the  difHculties  inherent 
in  conducting  inhalation  studies,  the 
investigators  were  able  to  keep  the 
exposures  quite  constant,  and  the 
exposures  were  thoroughly  monitored, 
thus  assuring  a  true  measure  of  dose. 
The  CUT  study  contained  an  adequate 
number  of  animals  and  three  test  groups 
plus  the  control  group.  The  exposure 
levels  were  well-chosen  so  that  an 
adequate  response  was  obtained 
without  excessive  morbidity.  One 
commenter  [Ex,  63]  suggested  that  more 
animals  could  have  been  tested  in  the 
midrange  group  to  obtain  a  better 
statistical  confidence,  but  this  comment 
was  made  in  hindsight  as  a  way  that 
would  improve  statistical  analysis  and 
OSHA  does  not  believe  it  suggests  that 
the  study  is  flawed.  As  a  consequence, 
the  CUT  study  was  more  sensitive  than 
studies  conducted  under  the 
government's  own  National  Toxicology 
Program  and,  therefore,  it  is  better  able 
to  predict  risks.  OSHA  is  not  alone  in 
the  opinion  that  the  CIIT  study  was 
excellent  and  other  Agencies  and 
groups,  such  as  the  EPA  and  the 
Formaldehyde  Institute,  have  used  the 
CIIT  rat  study  as  the  basis  for 
quantitative  risk  assessments  [Exs.  42- 
29;  45-1;  69-15;  73-149;  86-26;  114;  138- 
C], 

The  CUT  also  performed  a  high 
quality  mouse  study  confirming 
formaldehyde's  carcinogenicity  in  a 
second  species  [Exs.  12;  42-131],  This 
study  also  used  good  laboratory 
practices  and  well  conducted  pathology. 
However,  the  exposure  levels  chosen  for 
the  study  might  have  been  too  low 
because  the  mice  did  not  develop  a 
sufficient  number  of  tumors  to  conduct  a 


good  quantitative  risk  assessment.  The 
apparent  discrepancy  between  the  rat 
tumor  and  mouse  tumor  incidence  is 
explained  by  several  well-designed 
experiments  [Exs.  42-13;  69-23-A3;  69- 
23-C4;  70-29;  73-34].  These  studies 
showed  that  the  mouse,  unlike  the  rat. 
reduced  its  breathing  rate  when  exposed 
to  formaldehyde  and  therefore  the 
mouse's  effective  dose  to  the  target  site 
was  relatively  less  than  the  rat.  This 
finding  was  not  controversial  and 
provides  a  reasonable  explanation  for 
preference  of  the  rat  study  for  the 
quantitative  risk  assessment. 
Furthermore,  when  corrections  for 
breathing  rate  differences  are  made  for 
purposes  of  quantitative  risk 
assessment,  the  mouse  data  fits  the  rat 
data. 

The  NYU  rat  bioassay  [Exs.  42-3;  42- 
4]  provides  further  evidence  of 
carcinogenicity,  but  as  described  in  the 
previous  section,  the  pathology  was  not 
as  extensive  as  that  conducted  in  the 
CUT  studies  and  the  dose  was  limited  to 
a  single  level.  Similarly,  the  rat  study  by 
Tobe  eL  al.  [Ex.  73-146]  and  the  hamster 
study  by  Dalbey  (Ex.  42-33]  contained 
certain  limitations  that  lessen  their 
usefulness. 

For  most  toxic  substances, 
carcinogenesis  testing  in  animals  is 
supported  by  minimal  research  that 
helps  to  explain  the  bioassay  results. 
This  is  not  the  case  for  formaldehyde.  In 
contrast,  extensive  follow-up  research 
performed  by  the  CUT  helps  to  interpret 
the  bioassay  data  and  gives  OSHA  the 
confidence  to  rely  more  heavily  than 
usually  possible  on  arguments  of 
biological  plausibility  in  determining 
how  quantitative  risk  estimates  should 
influence  OSHA's  judgment  regarding 
the  need  for  a  revised  formaldehyde 
standard.  In  particular,  OSHA  believes 
that  the  cytotoxicity  studies  showing 
cellular  turnover  and  the  DNA  adduct 
formation  studies  provide  useful 
information  which  is  concordant  with  a 
conclusion  that  formaldehyde  is  a 
substance  capable  of  causing  cancer. 

There  was  considerable  controversy 
surrounding  the  attempt  to  use  DNA 
adduct  formation  in  rats  to  predict 
human  risk;  OSHA  does  not  believe, 
however,  that  this  controversy  negates 
the  possibility  of  using  the  data 
qualitatively.  In  this  regard,  there  was 
considerable  agreement  among 
participants  that  DNA  binding  studies 
provide  information  relevant  to 
determining  the  carcinogenic  potential 
of  a  chemical.  Such  information  is  not 
generally  available  for  other  substances. 
These  studies  were  used  by  many 
participants,  including  OSHA,  in 
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formulating  the  justincation  for  this 
standard. 

OSHA  believes  that  the  quality  of  the 
epidemiology  studies  is  good,  but  not  of 
the  superior  quality  of  the  CIIT  bioassay 
studies;  nor  was  the  quality  of  the 
epidemiology  studies  as  good  as  those 
that  OSHA  used  to  justify  the  inorganic 
arsenic  asbestos,  and  benzene 
standards.  In  those  three  cases.  OSHA 
believes  that  the  epidemiology  stucfies 
were  exceptional. 

Limitations  in  the  epidemiologicai 
method  are  often  due  to  lack  of 
information  available  and  are  not 
necessarily  due  to  a  problem  with  the 
design  of  l^e  study,  bi  the  case  of 
formaldehyde,  many  well  conducted 
studies  exist  Several  studies  have 
adequate  design  and  followup. 
However,  factors,  such  as  low  exposure 
or  short  duration  of  exposure,  make  the 
risk  observed  sufficiently  low  so  that  it 
may  be  masked  by  the  background 
cancer  mortality  rates.  This  is  especially 
likely  in  the  case  of  lung  cancer,  which 
has  a  high  background  rate.  The 
Epidemiology  Panel  of  the  Consensus 
Workshop  on  Formaldehyde  [Ex.  70-56J 
stated  that  epidemiology  studies  could 
detect  lung  cancer  only  through  study  of 
populations  who  experience  high 
exposure  levels. 

The  largest  study  of  lung  cancer  in 
formaldehyde  workers  conducted  to 
date  was  the  cohort  mortality  study  of 
Blair  et  ol.  (Ex.  156-A4|.  OSHA  believes 
that  the  Mair  et  al.  shidy  (Ex.  156-A4J 
was  generally  well  done.  It  was  a  large 
study  that  included  10  different  plants 
and  many  workers;  the  followup  was 
good.  The  statistical  analysis  was 
adequate.  Blair  et  a!'s.  use  of  multiple 
plants  producing  different  products  was 
intended  to  discount  the  chance  that 
exposure  to  some  other  substance  could 
result  in  a  false  positive.  Since 
formaldehyde  was  the  only  chemical 
present  in  all  of  the  worksites,  there  is  a 
great  degree  of  confidence  that  positive 
findings  should  be  attributed  to 
formaldehyde.  Whereas  most 
epidemiology  studies  do  not  contain 
exposure  informatioa  this  study 
included  exposure  estimates  for  each 
worker  in  the  cohort.  However,  workers' 
exposures  tended  to  be  low,  greatly 
limiting  the  study's  ability  to  detect  an 
excess  risk  of  cancer.  Overall,  material 
collected  for  the  study  contains  a  wealth 
of  data  for  analysis,  and  the  authors 
made  these  data  tapes  available  to  other 
investigators  who  requested  them. 
These  alternative  analyses  of  the  data 
were  extremely  useful  to  OSHA  in  its 
analysis  of  the  study. 

Blair  et  al's.  epidemiologic  study  and 
its  accompanying  exposure  assessment 
were  criticized  during  the  rulemaking 


proceedings:  OSHA  agrees  with  some  of 
the  criticisms,  particularly  with  regard 
to  the  study's  ability  to  demonstrate  a 
meaningful  dose-response  relationship. 
Numerous  epidemiologists  criticized  the 
authors'  statement  that  there  was  little 
evidence  of  a  cancer  risk  at  the  levels  of 
exposure  experienced  by  the  workers  in 
the  study  even  though  they  a^eed  that 
the  study  was  adequately  designed  and 
conducted  (see.  for  example,  the 
testimony  of  Dr.  Schneiderman  and 
NIOSH).  In  particular,  the  authors 
appeared  to  place  far  too  much 
emphasis  on  their  failure  to  find  a  dose- 
response  relationship  for  lung  cancer  in 
light  of  the  increased  risk  seen  for  lung 
and  nasopharyngeal  cancer  coupled 
with  the  higher  risk  of  lung  cancer  seen 
in  workers  with  a  long  latency.  Indeed, 
the  authors  later  published  a  followup 
study  indicating  that  they  now  agreed 
that  exposure  to  formaldehyde  in  the 
presence  of  particles  appeared  to  be 
associated  with  an  excess  risk  of 
nasopharyngeal  cancer  (Ex.  20O-4J. 

OSHA's  interpretation  of  the 
information  from  the  Blair  et  al.  study  is 
consistent  with  the  OSPT  Chemical 
Carcinogens  document  (Ex.  73-90.  p.  59) 
and  with  NlOSH's  analysis  of  the  study 
[Ex.  144).  In  this  regard,  the  OSTP 
document  represents  a  government-wide 
position  paper  on  interpretation  of 
carcinogenicity  studies  and  associated 
risk.  As  envisioned  in  the  OSH  Act.  One 
of  the  functions  of  NIOSH  is  to  provide 
scientific  support  to  OSHA  in  its 
regulatory  efforts. 

Statistical  Analysis:  Throughout  the 
formaldehyde  rulemaking,  as  with  other 
OSHA  rulemakings  for  toxic  substances, 
statistical  techniques  were  used  to 
analyze  the  data  and  interpret  the 
findings.  Statistical  analysis  is  useful  in 
determining  whether  an  observation 
was  a  result  related  to  the  conditions 
studied  or  whether  the  observation 
could  have  occurred  by  chance.  The  use 
of  statistics  is  well  defined  when 
applied  to  experimental  bioassays.  For 
example,  in  the  CIIT  rat  study,  there 
was  a  significant  increase  in  squamous 
cell  carcinomas  of  the  nasal  cavity  in 
both  males  and  females  exposed  to 
formaldehyde  at  14.3  ppm.  Other 
malignant  tumors  did  not  occur  in 
significant  excess.  In  general,  statistical 
analysis  of  the  animal  data  by  the 
scientists  conducting  studies  of 
formaldehyde  effects  received  little 
comment  during  the  rulemaking.  There 
was  some  disagreement  among 
scientists  regarding  the  use  of  statistical 
tests  to  determine  the  significance  of 
results  reported  in  epidemiological 
studies:  the  effects,  however,  were  small 
in  terms  of  interpreting  the  results  and 


there  was  virtually  no  impact  on 
OSHA's  analysis  of  the  infonnation. 

Mathematical  extrapolations  must  be 
used  to  make  estimations  oi  risk  outside 
of  the  observed  range  in  a  study.  Tliis 
process  ol  low  dose  extrapolation, 
described  in  the  Quantitative  Risk 
Estimate  section  of  this  preamble,  also 
involves  the  use  of  statistical 
techniques,  which  received  considerable 
comment  in  the  rulemaking.  OSHA 
believes  that  statistics  are  an  important 
consideration  in  quantitative  risk 
assessment,  but  that  the  application  of 
statistical  analysis  for  defining  the  dose- 
response  relationship  should  be 
consistent  with  the  underlying  biologcial 
science.  Therefore,  OSHA  prefers  risk 
estimation  models  that  have  biological 
plausibility,  such  as  the  multistage 
model  [Ex.  631  even  when  these  models 
provide  a  statistically  worse  fit  to  the 
animal  data  than  other,  biologically  less 
plausible  models.  Because  of  the 
extensive  biological  information 
available  for  formaldehyde,  certain 
decisions  regarding  risk  assessment 
were  made  on  the  basis  of  information 
other  than  the  best  statistical  fit  of  the 
data.  For  example,  in  the  Starr  and  Buck 
pharmacokinetic  analysis.  OSHA 
believes  that  a  proportional  model 
should  have  been  employed,  as 
recommended  by  Hoel  et.  ol.  (Ex.  69- 
23B-4).  in  addition  to  the  other  models 
used  to  fit  the  data  even  though  the  fit  of 
the  proportional  model  may  not  have 
been  as  good  as  the  other  models. 

In  conclusion,  the  use  of  statistical 
techniques  in  the  analysis  of  the  human 
and  animal  studies  has  given  OSHA 
considerable  confidence  in  the  finding 
that  formaldehyde  is  a  carcinogen.  In 
the  quantitative  risk  assessment, 
however,  the  use  of  information  showing 
biological  plausibility  may  be  more 
important  ihan  exact  statistical 
procedures. 

Reasonableness  of  the  Risk 
Assessment:  A  qualitative  evaluation  of 
OSHA's  best  estimate  of  risk  indicates 
that  the  estimates  are  reasonable. 
OSHA  has  predicted  that  the  cancer  risk 
to  employees  exposed  for  a  lifetime  to 
formaldehyde  at  3  ppm  ranges  from  an 
MLE  of  43  [Ex.  69-151  to  an  UCL  of  1.819 
[Ex.  6»-15l  cases  of  cancer  per  100,000 
workers.  "These  estimates  were  based 
upon  the  CIIT  rat  study.  Although  there 
is  always  some  uncertainty  when 
extrapolating  from  rats  to  humans,  the 
limited  evidence  available  from 
available  human  studies  indicates  that 
the  rat  study  does  not  overpredict  risk. 
Use  of  epidemiology  data  in  this  way  is 
consistent  with  the  OSTP  principles  [Ex. 
73-90): 
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Within  the  scope  of  the  study,  specifically 
for  the  populations  studied  (including 
concoinmilimnt  expoMres).  for  the  level  and 
diH-ation  of  expoauie  to  the  agents  evaluated 
and  for  the  tine  assessed  following  exposure, 
a  likely  raage  can  be  determined  for  (he 
estiinateg  of  risk  and  the  statistical  likelihood 
of  the  study  to  detect  an  effect  can  be 
assessed  (Principle  19.  p.  9]. 

The  Blair  et.  al  study  [Ex.  1S6-A4J  could 
be  used  in  this  inanner .  OSHA 
concludes  that  the  estiaiates  of  risk 
presented  in  this  document  are 
consistent  with  human  experience. 

OSHA's  estimates  reflect  the 
consensus  in  the  scientific  community. 
All  participants  in  the  rulemakiitg  used 
the  CIIT  rat  study  for  quantitative  risk 
estimation  and  nearly  all  used  it 
exclusively.  Many  scientists  preferred 
the  use  of  the  multistage  model  OSHA's 
approach,  on  the  whole,  is  consistent 
with  typical  quantitative  risk  estimates 
using  bioassay  data,  and  other  estimates 
based  on  rat  data,  corrected  for 
sacrificed  animals,  are  also  viewed  by 
OSHA  as  potentially  reasonable 
esimates  of  risk. 

OSHA's  risk  assessment  employs  very 
little  extrapolation  beyond  the  exposure 
levels  used  in  the  CUT  study.  OSHA's 
estimates  are  at  1  ppm  and  3  ppm;  the 
exposure  levels  in  the  study  were  2  ppm, 
5.6  ppm,  and  14.3  ppm.  This  minimal 
amount  of  extrapolation  is  reasonable, 
particularly  when  one  considers  that 
extrapolation  is  sometimes  made  to  two 
or  three  orders  of  magnitude  when  it  is 
necessary. 

This  particular  aspect  of  OSHA's 
analysis  merits  further  discussion 
because  of  the  lai;ge  differences  in  risk 
estimates  made  by  various  participants. 
To  a  great  extent  this  difference  is  due 
to  the  nonlinearity  of  the  tumor  response 
in  the  rat  study  and  the  choice  of 
different  models  to  fit  the  data  by  the 
rulemaking  participants.  Biological 
explanations  for  the  nonlinearity  are 
based  on  the  cell  turnover  studies, 
evidence  of  a  dose-rate  effect  and 
disturbances  of  mucociliary  clearance, 
and  the  DNA-adduct  studies  of  the  CITT. 
Although  this  aspect  of  the  toxicology  is 
generally  accepted  by  scientists,  there  is 
no  consensus  on  the  use  of  statistical 
models  to  describe  these  effects.  Thus, 
the  record  contains  several  approaches 
to  modeling  the  data,  none  of  which 
make  full  use  of  the  data. 

Fortunately.  OSHA  does  not  need  to 
make  difficult  scientific  conclusions  to 
support  the  formaldehyde  standard.  The 
Court  stated  that  OSHA  must  make  a 
finding  that  there  is  significant  risk 
when  complying  with  the  existing 
standard.  OSHA  satisfies  that 
requirement  in  this  rulemaking  because 
practically  all  risk  estimates  agree  that 


cancer  risks  at  3  ppm  are  significant 
The  Court  further  stated  that  the 
standard  must  substantially  reduce  the 
risk.  All  models  in  the  record  show  a 
shaip  decline  of  risk  with  decreasing 
dose. 

In  addition  to  the  use  of  quantitative 
risk  assessment  to  show  significant  risks 
at  3  ppm,  several  other  studies  reported 
adverse  health  effects  when  exposures 
were  less  than  3  ppm  and  approaching  1 
ppm.  These  studies  further  support 
OSHA's  coQclusioQ  that  there  is  a  need 
to  revise  the  standard  for  formaldehyde. 

The  CUT  rat  bioassay  observed  a 
statistically  significant  increased 
incidence  of  polypoid  adenomas  in  the 
group  exposed  to  2  ppm  {Ex.  12]. 
Although  OSHA  did  not  perform  a 
quantitative  risk  estimate  on  these 
benign  tumors,  they  have  biological 
significance.  Regardless  of  whether 
these  tumors  progress  to  malignancy, 
they  are  abnormal  growths  and  their 
formation  should  be  avoided. 

A  second  study  that  observed  adverse 
effects  below  3  ppm  is  Blair  et  al.  (Ex. 
156-A4].  In  its  analysis  of  workers  with 
a  latency  of  greater  than  20  years  since 
first  exposure,  this  study  observed  a 
statistically  significant  SMR  of  135  for 
lung  cancer  in  the  worker  group  with 
less  than  0.5  ppm-year  exposure,  a 
statistically  significant  SMR  of  135  in 
the  worker  group  with  between  0.5  to  5.5 
ppm-year  exposure  and  an  SMR  of  132 
for  the  worker  group  having  greater  than 
5.5  ppm-year  exposure.  The  Blair  et  al. 
study  and  Sterling  and  Weinkam's 
reanalysis  also  observed  a  statistically 
significant  increase  in  nasopharyngeal 
tumors  in  workers  exposed  over  0.5  ppm 
(Ex.  200-1]  and  a  significant  dose 
response  relationship.  In  another  study 
by  Edling  et  al.  (Ex.  85-50].  workers 
exposed  at  levels  not  exceeding  1.1  ppm 
had  preneoplastic  changes  in  the  nose, 
which  were  evident  in  biopsy 
specimens.  In  addition,  the  CUT 
observed  increased  cell  proliferation 
and  DNA-formaldehyde-protein  adduct 
formation  in  the  respiratory  epithelia  of 
rats  exposed  to  2  ppm. 

These  studies  observing  adverse 
effects  below  3  ppm  are  direct  evidence 
that  the  3  ppm  standard  is  inadequate. 

Magnitude  of  Cancer  Risks:  In 
previous  rulemaking,  such  as  Ethylene 
Oxide  (49  FR  25764)  and  Arsenic  (43  FR 
19584).  OSHA  has  looked  for  guidance 
as  to  what  constitutes  a  significant  risk 
by  evaluatir^g  existing  risk  rates  found 
for  other  effects  in  various  occupations. 
The  estimated  excess  cancer  mortality 
risk  from  exposure  to  formaldehyde  at 
the  previous  PEL  of  3  ppm  for  a  working 
lifetime  is  at  least  as  great  as  that  posed 
by  the  risk  for  fatalities  caused  by 
accidents  from  all  causes  in  industries 


with  an  average  risk  [e.g.  202/100.000  for 
all  manufacturing  and  112/lOaOOO  for 
service  industries,  based  on  1985  rates 
for  firms  with  11  or  more  employees). 
Comparison  of  accidental  fatalities  with 
estimated  deaths  associated  with 
exposure  to  a  chemical  should  be  made 
with  care.  Fatality  rates  used  in  the 
above  examples  consist  of  accidental 
deaths  from  all  causes,  but  the  cancer 
deaths  predicted  to  occur  from 
formaldehyde  exposure  are  all  from  only 
one  type  of  chemical  exposure.  Fatality 
rates  are  derived  from  data  collected  on 
actual  deaths;  cancer  deaths  are 
estimated  from  animal  studies  and  are 
inherently  less  certain.  Fatalities  from 
accidents  occur  immediately;  cancer 
deaths  occur  after  repeated  exposure 
and  a  considerable  latency  period.  Since 
virtually  no  infonnation  is  available 
regarding  chronic  occupational  illnesses, 
fatality  rates,  even  though  they  may 
provide  a  poor  basis  of  comparison,  are 
the  only  available  information  that  gives 
some  indication  of  the  magnitude  of  the 
risk. 

OSHA  concluded  in  po8t-1980 
rulemakings  that  it  was  the  intent  of 
Congress  to  reduce  risks  of  average 
magnitude  and  the  Supreme  Court 
indicated  that  a  reasonable  person 
"might  well  consider  a  risk  of  1  /lOOO 
[100/100.000]  significant  and  take  steps 
to  decrease  or  eliminate  it"  [I.U.D.  v. 
A.P.I..  448  U.S.  655).  The  cancer  risk 
posed  by  formaldehyde  is  in  addition  to 
risks  of  accidental  injury  and  death 
which  otherwise  exist  in  die  industries 
where  workers  are  exposed  to 
formaldehyde.  The  cancer  risk  is  in 
addition  to  the  risk  of  other,  non-life- 
threatening  but  potentially  materially 
impairing  risks  to  the  woricer's  health 
posed  by  formaldehyde's  irritating  and 
sensitizing  properties. 

In  determining  what  constitutes  a 
significant  risk  for  formaldehyde.  OSHA 
also  examined  the  risks  posed  by  other 
standards  recently  promulgated  by  the 
Agency,  for  example,  benzene,  asbestos, 
and  ethylene  oxide.  The  risk  of 
formaldehyde  exposure  posed  by  the  old 
PEL  was  somewhat  lower  than  for  these 
other  standards  so  the  fact  that  the 
relative  reduction  in  the  formaldehyde 
standard  is  only  3-fold  is  not 
unreasonable. 

Although  OSiA  has  considerable 
confidence  in  the  biological  information 
used  to  support  the  findings  of 
formaldehyde's  carcinogenicity,  the 
quantitative  risk  estimates  for 
formaldehyde  are  somewhat  less  certain 
than  risk  estimates  that  OSHA  has 
performed  for  toxic  substances  where 
there  has  been  a  wealth  of  human  data 
available.  Nonetheless,  plausible 
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estimates  of  risk  for  formaldehyde 
provide  a  basis  for  concluding  that  the 
magnitude  of  the  cancer  risk  is 
significant  if  workers  are  exposed  to  3 
ppm  for  a  working  lifetime. 

Estimates  of  risk  at  exposures  of  1 
ppm  have  greater  uncertainty  than  those 
made  at  3  ppm.  The  1  ppm  exposures  are 
outside  of  the  applied  dose  in  the  CUT 
study.  The  extrapolation  to  the 
nonlinear  data  result  in  large  di^erences 
between  the  different  approaches  and 
mathematical  models  used.  Plausible 
estimates  of  risk  at  1  ppm  vary  by  a 
factor  of  over  400;  risk  estimates  at  3 
ppm  vary  less,  by  a  factor  of  42.  OSHA 
does  not  have  experience  in  determining 
what  constitutes  insigniHcant  risk  but 
believes  that  figures  of  0.6/100,000  [i.e.  8 
in  a  million)  predicted  by  the  lower  end 
of  the  range  may  be  approaching  a  level 
that  can  be  viewed  as  safe  in  the 
context  of  the  workplace  environment. 
A  risk  assessment  provides  estimates  of 
risk  to  individuals;  because  of  biological 
variability  some  individuals  are  at 
greater  risk  than  predicted;  some  are  at 
lesser  risk.  OSHA's  findings  are 
supported  by  the  observations  of  the 
risk  that  were  discussed  in  the  previous 
paragraphs  concerning  the 
reasonableness  of  the  risk  assessment. 

The  new  PEL  substantially  reduces 
the  significant  risk  incurred  by 
exposures  at  3  ppm.  The  dose-response 
relationship  indicates  that  reducing 
exposure  reduces  risk.  The  5-stage  UCL 
estimates  of  risk  indicate  that  the  new 
standard  would  reduce  the  risk  by  a 
substantial  67  percent.  MLE  estimates 
are  based  on  dose-response  curves  diat 
show  a  steeper  slope,  and  they  predict 
even  greater  reductions  in  risk.  For 
example,  the  Clement  Associates  MLE 
estimate  indicates  a  reduction  of  96 
percent.  OSHA  concludes  on  this  basis 
that  the  new  PEL  substantially  reduces 
the  risk  of  cancer  to  workers. 

OSHA  believes  that  the  presence  of 
the  additional  provisions  in  the 
formaldehyde  standard  act  together  to 
reduce  the  risk  of  occupational  exposure 
to  formaldehyde  to  levels  substantially 
less  than  that  predicated  on  the  basis  of 
the  1  ppm  TWA  alone.  Provisions,  such 
as  annual  training,  medical  surveillance. 
hazard  communication,  emergency 
plans,  personal  protective  equipment, 
housekeeping,  and  exposure  monitoring, 
work  together  in  an  inextricable  manner 
to  provide  additional  protection  to 
workers  both  from  cancer  and  from 
other  toxic  effects. 

The  standard  being  revised  also 
permitted  worker  exposure  to  levels  as 
high  as  10  ppm  for  as  much  as  30 
minutes  in  the  workshift.  OSHA's  risk 
estimates  derived  from  animal  data  are 
based  on  uniform  delivery  of 


formaldehyde  throughout  the  exposure 
period,  and  they  do  not  account  for 
peaks  in  exposure.  Humans  would  be  at 
some  undefined  higher  risk  than  the 
assessment  based  on  animal  data  would 
indicate  if  they  received  peak  exposures 
since  there  are  known  dose-rate  effects 
for  formaldehyde.  Reducing  the  10  ppm 
peak  to  a  STEL  of  2  ppm  will  also 
greatly  reduce  this  extra  risk  of  cancer 
in  workers.  Thus,  OSHA  concludes  that 
a  PEL  of  1  ppm  with  the  additional 
provisions  of  this  standard  will 
eliminate  the  significant  risk  of  cancer. 

There  is  evidence  to  indicate  that 
employee  exposure  is  substantially 
below  the  existing  PELs.  Industries  that 
testified  before  OSHA  indicated  that 
they  and  many  other  companies  comply 
with  the  ACGIH  threshold  limit  values 
of  1  ppm  as  an  8-hour  average  and  2 
ppm  as  a  15-minute  STEL.  Certain  state- 
plan  states  also  have  a  lower  standard 
for  formaldehyde  than  the  national 
program  at  OSHA.  Consequently,  few 
workers  are  currently  exposed  to 
formaldehyde  at  3  ppm  as  an  8-hour 
TWA  or  10  ppm  as  a  peak.  Indeed, 
industry  groups  have  described  such 
exposures  as  "intolerable"  [Exs.  8;  80- 
79].  OSHA  believes  that  most  employees 
are  not  confronted  by  risks  as  high  as 
those  calculated  by  OSHA.  Few  workers 
are  exposed  to  3  ppm.  However,  the 
exisiting  standard  permits  exposures  to 
dangerous  levels,  and  some  workers 
remain  exposed  at  these  levels.  Thus, 
OSHA  has  authority  to  revise  the 
standard. 

Information  reported  in  the  Health 
Effects  section  of  this  preamble  clearly 
indicates  that  there  are  dose-rate  effects 
for  cytotoxicity  and  cell  proliferation,  in 
the  short  term  [e.g.  36  ppm-hr)  [Exs.  42- 
115;  70-23],  in  subchronic  studies,  and 
when  tissue  changes  in  chronic  studies 
conducted  with  6-hr  exposures  are 
compared  with  those  in  animals  from 
continuous  24-hr  exposure  studies.  To 
the  extent  that  cytotoxicity  parallels 
cancer  incidence  by  acting  as  a  cancer 
promoter,  these  studies  indicate  that  a 
ceiling  must  be  placed  on  the  amount  of 
exposure  a  worker  receives  over  brief 
intervals  to  permit  tissue  recovery  and 
prevent  placing  the  worker  at  higher  risk 
of  cancer.  As  Dr.  Robert  Squire,  a 
pathologist  formerly  with  the  NCI 
animal  bioassay  program  who  testified 
for  the  Fl.  stated,  "short  term  excursions 
at  higher  levels  would  have  little  effect 
on  tumor  promotion  if  there  were  time 
for  recovery  between  exposure  peaks 
since  one  would  expect  reversal  of  the 
acute  effects"  [Tr.  May  12, 1986.  p.  81]. 
Thus,  in  theory,  by  placing  limitations 
on  the  amount  of  short-term,  high  dose 
exposure  a  worker  receives,  cancer  risk 
can  be  lowered,  and  perhaps  even 


eliminated.  OSHA.  however,  does  not 
have  quantitative  evidence  relating 
cytotoxicity  to  cancer  rates  and  does  not 
have  any  information  on  chronic 
bioassays  conducted  with  intermittent 
peak  exposures.  Thus,  no  attempt  could 
be  made  to  determine  how  dose  rate 
would  influence  extra  risk  of  cancer. 
The  2  ppm  STEL  should  serve  to  further 
lower  the  risk  of  cancer.  OSHA  notes, 
however,  that  the  selection  of  this  figure 
was  based  primarily  on  expert 
testimony  and  evidence  that  irritant 
effects  are  intolerably  severe  above  this 
level. 

Significance  of  Sensory  Irritation: 
Precise,  mathematical  analyses  for 
material  impairments  based  on  skin 
diseases  and  disorders  and  on  sensory 
irritation  and  sensitization  were  not 
possible  despite  OSHA's  repeated 
efforts  to  collect,  develop,  and  analyze 
quantitative  data  on  these  effects. 

Assessments  of  sensory  irritation  in 
OSHA's  record  were  based  on  the 
investigator's  ability  to  elicit  a 
meaningful  description  of  a  subject's 
degree  of  irritation.  These  studies 
showed  a  dose-rate  effect.  There  was  no 
information  available  which  permitted 
OSHA  to  relate  these  irritation  scores 
directly  to  morbidity,  productivity  data, 
or  lost  workdays  [Ex.  86-10,  Att.  E,  p.  4j. 

For  these  reasons,  the  Agency  relied 
upon  abundant,  essentially  unanimous 
and  uncontroverted  expert  opinion  and 
information  in  the  record  to  determine 
workplace  conditions  that  are  felt  to 
cause  a  significant  risk  of  irritation  and 
sensitization.  The  significance  of  these 
risks  and  their  widespread  occurrence  in 
the  workplace  are  confirmed  by 
universally  accepted  principles  of  public 
health  and  substantiated  by  numerous 
studies  in  the  record,  particularly  from 
NIOSH's  program  for  detection  of  health 
hazards  in  the  workplace. 

In  determining  the  degree  of  exposure 
that  would  result  in  a  significant  risk 
from  sensory  irritation.  OSHA  was 
guided,  in  part,  by  its  deliberations  in 
regulating  occupational  exposure  to 
lead.  For  lead,  certain  sub-clinical 
effects  are  manifest  in  workers  before 
clinical  evidence  clearly  demonstrating 
that  a  material  impairment  has  occurred. 
When  these  impairments  are  detected  at 
the  sub-clinical  stage,  they  are  still 
reversible,  and  the  material  impairment 
can  be  prevented.  Subclinical  effects 
indicated  that  the  worker  had  been 
placed  at  significant  risk  of  future 
material  impairment  unless  the  exposure 
was  stopped. 

While  the  connection  between 
sensory  irritation  and  increased  cancer 
risk  from  formaldehyde  exposure  is 
more  obscure  than  the  relation  between 


subclinical  effects  and  material 
impairments  for  lead,  when  the  sensory 
nerves  react,  it  is  because  they  are 
receiving  a  direct  exposure  to 
formaldehyde.  In  such  circumstances, 
the  entire  respiratory  system  may  be 
receiving  exposure,  indicating  an 
increased  risk  of  cancer. 

Numerous  studies  of  volunteers  and 
workers  demonstrate  that  as 
concentration  increases,  both  the 
number  of  biological  effects  and  the 
severity  of  each  irritant  effect  increase. 
First,  in  persons  who  are  at  rest,  eye 
irritation  develops.  Next,  the  irritation 
spreads  to  the  nose  and  then  the  throat. 
Strenuous  exercise,  which  causes  an 
increase  in  air  intake  into  the 
respiratory  system,  may  reverse  the 
order  of  eye  and  upper  airways 
irritation  [Ex.  138-R].  As  exposure 
increases,  irritation  spreads  deeper  into 
the  respiratory  system  causing 
constriction  of  the  bronchial  passages. 
At  concentrations  approaching  50  ppm. 
which  could  occur  in  some  foreseeable 
accidents,  chemical  pneumonitis  may 
develop. 

At  levels  permitted  by  the  ceiling  and 
peak  exposure  limits  presently  being 
revised,  sensory  irritation  in  humans  is 
clearly  a  material  impairment  of  health, 
causing  burning  and  tearing  of  the  eyes, 
severe  irritation  of  the  nose  and  throat, 
and  even  some  effects  lower  in  the 
respiratory  system.  Even  at  the  TWA 
concentration  of  3  ppm.  nearly  100 
percent  of  the  workforce  would 
experience  some  irritation  of  the  eyes, 
nose,  and  throat.  Twenty  percent  would 
experience  moderate  to  strong  irritation 
with  great  discomfort.  Over  30  percent 
would  experience  mild  to  moderate 
irritation  and  discomfort  (see  risk 
assessment  section).  Such  responses 
would  impair  a  worker's  ability  to 
function  on  the  job;  all  information  on 
OSHA's  record  supports  a 
determination  that  effects  seen  at  3  ppm 
are  of  sufficient  severity  that  they 
represent  material  impairment  of  health 
to  a  substantial  number  of  workers  even 
though  they  are  acute  and  recovery 
occurs  rapidly  when  the  worker  is 
removed  from  the  worksite  exposure. 

To  make  a  determination  of  the 
concentration  of  formaldehyde  that  must 
not  be  exceeded  to  prevent  material 
impairment  of  health  or  functional 
capacity  from  sensory  irritation.  OSHA 
could  not  rely  on  precise,  quantitative 
analysis  because  of  the  nature  of  the 
hazard.  Assessment  of  the  risk  of 
sensory  irritation  is  based  necessarily 
upon  imperfect,  often  subjective,  data, 
and  the  Agency  relied  primarily  on  the 
virtually  unanimous  and  uncontroverted 
expert  testimony  and  opinion  in  the 


record  to  determine  the  level  of 
exposure  needed  to  prevent  the 
appearance  of  substantial  effects  in  a 
significant  number  of  workers. 

Sensory  irritation  has  been 
experienced  at  levels  as  low  as  0.05  ppm 
[Ex.  73-144],  but  effects  at  levels  below 
0.1  ppm  appear  so  mild  in  all  reported 
individuals  that  acute  effects  at  such 
exposures  would  not  constitute  a 
significant  risk  of  material  impairment 
of  healtL  At  0.1  ppm,  no  material 
impairment  of  health  from  irritation  or 
sensitization  has  been  reported  (see  for 
example,  Ex.  66-10.  Att.  A.  p.  16  and  Att. 
E.  p.  27),  and  this  level  is  presumed,  on 
the  basis  of  the  presently  existing  best 
available  evidence,  to  be  within  the  no- 
observed-effect-level  (NOEL)  for 
formaldehyde  for  noncarcinogenic 
effects  related  to  airborne  exposure. 

At  levels  between  0.1  and  0.5  ppm, 
many  members  of  the  general 
population  experience  sensory  irritation, 
but  this  is  only  slight  in  persons  not 
specifically  sensitized  to  formaldehyde. 
OSHA  included  provisions  for  medical 
evaluation  for  persons  who  clearly 
demonstrate  symptoms  that  might  be 
caused  or  aggravated  by  formaldehyde; 
most  of  these  persons  will  be 
"hypersensitive."  Workers  exposed  at 
levels  between  0.1  and  0.5  ppm  will  also 
be  covered  under  worker  right-to-know 
provisions  and  receive  training  on  the 
hazards  of  formaldehyde.  Consequeady, 
it  may  be  possible  for  some  workers  to 
continue  workiog  with  formaldehyde 
even  though  they  appear  to  be 
"hypersensitive." 

At  levels  greater  than  0.5  ppm  but  at 
or  below  1  ppm.  a  substantial  number  of 
nonsensitized  workers  will  have  some 
sensory  irritation  from  formaldehyde.  In 
a  few  caaes,  the  irritation  will  be 
sufficiently  severe  to  interfere  with  job 
performance  and  possibly  even 
endanger  others.  Other  persons  will 
have  preexisting  conditions  which  will 
be  aggravated  by  exposure  to 
formaldehyde.  Because  investigators 
have  measured  subjective  symptoms  of 
irritation  by  relying  on  descriptions  fi-om 
the  exposed  subject,  an  individual's 
perceptions  of  "severity"  can  influence 
test  restults.  Thus,  a  wide  range  of 
results  have  been  reported:  this  makes 
precise  quantification  of  the  various 
degrees  of  sensory  irritation  at  exact 
exposure  levels  impossible.  However, 
all  reports  in  woricers  and  in  volunteer 
subjects  show  a  consistent  trend 
suggesting  that  lowering  exposure  will 
lower  severity  of  symptoms,  a  view  also 
held  by  expert  witneses  and  industry 
physicians  who  have  been  responsible 
for  health  care  for  formaldehyde 
workers. 


Because  effects  are  more  severe  at 
levels  between  OA  and  1  ppm  than  at 
levels  between  0.1  and  0.5  ppm,  OSHA 
has  required  annual  review  of  each 
employee's  medical  status  and  annual 
training  of  these  employees  to  assure 
that  they  can  recognize  signs  and 
symptoms  of  formaldehyde  exposure. 
These  provisions,  along  with  the 
requirement  that  employers  should 
supply  respirators  to  those  who  feel  that 
they  must  wear  them  to  relieve 
formaldehyde-induced  symptoms,  will 
reduce  the  risk  of  sensory  irritation 
substantially  below  that  which  would 
otherwise  be  expected  to  occur  at  levels 
between  0.5  and  1  ppm. 

At  levels  greater  than  1  ppm,  evidence 
available  to  OSHA  consistently  shows 
that  nearly  all  workers  experience  some 
sensory  irritation  from  formaldehyde. 
Without  a  limit  on  exposures  of  short 
duration,  these  levels  could  rise  as  high 
as  32  ppm  for  a  15  minute  exposure 
before  the  1  ppm  TWA  would  be 
exceeded.  Such  levels  would  cause 
severe  lacrimation.  clearly  a  significant 
impairment  of  functional  capacity,  since 
it  would  impeded  the  worker's  ability  to 
escape  from  the  toxic  environment. 
Workers  would  also  experience  lower 
respiratory  tract  irritation,  indicating 
that  substantial  amounts  of 
formaldehyde  are  reaching  the  lung. 
These  acute  effects  clearly  represent 
significant  material  impairments  of 
health.  Partly  for  this  reason,  OSHA  is 
promulgating  a  STEL  of  2  ppm.  This  2 
ppm  STEL  will  greatly  reduce  the  risk  of 
serious  injury  of  workers  from  acute 
exposure  to  formaldehyde  that  would 
otherwise  be  possible. 

Even  when  concentrations  are 
uniformly  spread  over  an  8-hour  period, 
the  severity  of  irritant  effects  that  can 
occur  when  exposures  exceed  1  ppm  is 
sufficient  to  represent  material 
impairment  of  health.  The  NAS  report 
[Ex.  42-87]  indicates  that  20  percent  of 
the  population  exposed  at  1.5  to  3  ppm 
would  have  signs  and  symptoms  ranging 
from  moderate  irritation  with  discomfort 
to  strong  irritation  with  great  discomfort. 
Many  of  these  persons  would  feel  that 
their  health  was  impaired  and  their 
productivity  would  suffer  since  their 
presence  at  work  would  make  them  feel 
as  if  they  were  suffering  from  a  "cold" 
oi'  the  "flu."  With  an  incidence  probably 
approaching  1  in  10  workers,  and 
possibly  as  great  as  1  in  5  workers. 
OSHA  considers  that  despite  the 
reversibility  of  the  effects,  such 
exposures  pose  a  significant  risk  of 
material  health  impairment. 

OSHA  has  estimated  that  at  least  10 
percent  of  the  workers  exposed  above 
the  action  level  or  the  STEL  will 
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experience  a  reduction  in  adverse 
respiratory  symptoms  based  on  the 
reduced  exposure  levels  that  will  rsult 
following  implementation  of  the 
standard  (see  OSHA's  Regulatiory 
Impact  Analysis).  Some  hypersensitive 
persons  will  also  be  protected  by  the 
standard,  giving  an  even  greater  number 
of  persons  whose  symptoms  will  be 
alleviated.  OSHA  Hnds  that  this  is  a 
substantial  reduction  in  risk. 

Significance  of  Pulmonary  Effects: 
Formaldehyde  is  capable  of  inducing 
occupational  asthma  and  of  causing 
adverse  responses  such  as  bronchitis  in 
hypersusceptible  persons.  A  NIOSH 
study  indicated  that  persons  with 
asthmatic  symptoms  could  often  relate 
the  onset  of  these  symptoms  to  a 
specific  short-term  high  exposure  or 
emergency  situation.  At  concentrations 
exceeding  1  ppm,  workers  have  shown 
fairly  consistent,  but  moderate  acute 
shifts  in  pulmonary  function  across  the 
workshift,  although  volunteers,  even  if 
they  were  histamine  reactive,  have 
generally  remained  unresponsive  when 
exposures  of  short  duration  were  in  the 
1  ppm  range.  Concentrations  at  or  above 
3  ppm  may  be  needed  to  induce 
progressive  loss  of  pulmonary  function 
and  to  provide  a  response  in  histamine- 
sensitive  individuals  not  specifically 
reactive  to  formaldehyde.  Progressive 
loss  of  pulmonary  function  and 
formaldehyde-specific  sensitization 
clearly  represent  material  impairments 
of  health:  this  is  aggravated  by  the 
likelihood  that  a  person  specifically 
sensitive  to  formaldehyde  may  be 
unable  to  continue  working  with  any 
amount  of  airborne  formaldehyde. 

Because  of  limitations  imposed  by  the 
available  data  base,  the  suspected 
underreporting  of  cases  [Ex.  104-El], 
and  the  lack  of  data  on  incidence  rates 
of  the  disease  at  3  and  1  ppm,  it  is  not 
possible  to  quantify  the  reduction  in  risk 
of  asthma  from  formaldehyde  exposure. 
It  is  probable  that  peak  exposures  of  10 
ppm  have  induced  cases  of  asthma  in 
workers  (see  Exs.  42-100  42-106);  such 
exposures  definitely  aggravated 
conditions  in  those  already  sensitized 
(Exs.  42-62;  42-63;  42-66J. 

Full  compliance  with  the  new 
standard  for  occupational  exposure  to 
formaldehyde,  in  particular  with 
provisions  for  the  STEL,  the  TWA,  and 
the  emergency  evacuation  and  medical 
surveillance  procedures  should  reduce 
the  number  of  new  cases  of  pulmonary 
sensitization.  Compliance  with  all 
provisions  of  the  standard  also  should 
permit  some  individuals  who  are 
"intrinsically  susceptible"  to  work  with 
formaldehyde  without  developing 


adverse  reactions,  particularly  if 
exposure  is  below  the  action  level. 

Significance  of  Dermal  Exposure:  For 
skin  diseases  and  disorders,  data 
available  in  the  formaldehyde  record 
were  sufficient  to  roughly  quantify  the 
risks  posed  to  workers  under  existing   . 
workplace  conditions. 

Formaldehyde  causes  irritation  and 
sensitization  of  the  skin.  Direct 
chemically-induced  irritation  can  occur 
from  formaldehyde  solutions  greater 
than  5  percent  [Ex.  69-23  C6],  and 
possibly  from  solutions  as  low  as  2 
percent,  the  reason  that  patch-testing  of 
formalin  is  now  performed  with  1 
percent  solution  [Ex.  92).  Concentrated 
formalin  solution  also  cause 
sensitization:  72  percent  of  a  group 
exposed  to  5  percent  formalin  and 
challenged  with  1  percent  formalin  were 
sensitized  to  formaldehyde  [Ex.  42-75]. 
The  risk  of  formaldehyde-induced 
dermatitis  appears  to  vary  widely 
depending  on  work  practices, 
availability  of  protective  equipment,  the 
formaldehyde-bearing  material  being 
handled,  and  the  nature  of  the  work. 
Irritation  from  and  sensitization  to 
textiles  is  well  known.  Not  all  of  the 
cases  of  textile  dermatitis  are  caused  by 
formaldehyde,  since  other  irritating  and 
sensitizing  chemicals  are  also  present. 
However,  protection  provided  as  a 
result  of  the  formaldehyde  standard  will 
alleviate  the  effects  of  the  other 
chemicals  as  well.  At  concentrations 
above  1  percent,  and  possibly  below 
[Ex.  42-27],  formaldehyde  solutions  can 
induce  dermal  sensitization  in  persons' 
who  have  contact  with  these  materials. 

While  irritation  of  the  skin  can  be 
transient,  and  does  not  necessarily 
result  in  lost  worktime,  sensitization  is 
invariably  a  serious  problem.  Once 
sensitized,  and  employee  will  probably 
continue  to  react  to  small  concentrations 
of  formaldehyde  for  years.  Dermal 
sensitization  can  severely  limit  a 
worker's  ability  to  pursue  employment 
and  disrupt  the  worker's  personal  life 
(because  formaldehyde  use  in  small 
amounts  is  so  pervasive  in  many 
consumer  products,  from  shampoos  and 
cosmetics  to  rugs),  so  that  sensitization 
is  clearly  a  serious  and  material 
impairment  of  health. 

Skin  diseases  and  disorders  have 
traditionally  been  the  leading  cause  of 
occupational  illness  reported  to  the 
Bureau  of  Labor  Statistics.  While 
dermatitis  is  not  a  life-threatening 
disease,  it  results  in  loss  of  productivity 
and  it  often  results  in  medical  expenses 
and  lost  worktime.  OSHA's  Regulatory 
Impact  Analysis  estimates  that  the 
medical  costs  associated  with  a  typical 
case  of  allergic  dermatitis  are  $407;  in 
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the  apparel  industry  an  average  of  30 
workdays  were  lost  in  1985  for  each 
case  of  skin  disease  reported  to  the 
Bureau  of  Labor  Statistics. 

The  incidence  rates  of  reportable 
occupational  illness  related  to  skin 
disease  or  disorders  for  1985  was  10.9/ 
10,000  full-time  workers  in  textile 
finishing  (except  wool),  SIC  2260,  and 
4.4/10.000  in  the  apparel  industry,  SIC 
23.  These  rates  are  substantially  above 
low  risk  industries,  such  as  finance, 
insurance,  and  real  estate,  where  the 
rates  is  1.0/10,000  full-time  workers. 

OSHA  has  no  estimate  on  the 
incidence  rate  of  formaldehyde-induced 
skin  disease  in  the  workplace.  However, 
about  4  percent  of  all  patients  tested  in 
allergy  clinics  were  found  to  be 
sensitized  [Exs.  42-75;  42-93].  If  the 
percent  of  employees  who  would 
become  sensitized  to  formaldehyde 
without  the  use  of  personal  protection  is 
similar  to  the  incidence  seen  in  allergy 
clinics,  then  provision  of  protective 
clothing  to  269,700  employees  exposed 
to  formaldehyde  would  prevent  10,790 
cases  of  allergic  dermatitis  annually. 
Moreover,  numerous  cases  of  non- 
allergic  skin  irritation,  which  would  not 
have  consequences  as  serious  as  allergic 
dermatitis,  would  also  be  prevented  (see 
OSHA's  Regulatory  Impact  Analysis). 
OSHA  believes  that  the  risk  of  skin 
diseases  and  disorders  among  workers 
who  come  into  contact  with 
formaldehyde  solutions  and 
formaldehyde-bearing  solids  is 
significant  and  that  this  risk  will  be 
substantially  reduced  by  the  new 
standard  for  formaldehyde. 

In  a  few  cases,  information  was 
sufficient  to  quantify  the  risks  of  skin 
diseases  and  disorders  in  specific 
industry  sectors.  These  cases  could  be 
used  to  determine  the  likely  benefits  of 
full  compliance  with  the  revised 
formaldehyde  standard  since  improved 
work  practices  and  housekeeping  along 
with  the  use  of  adequate  protective 
clothing  and  equipment  should  virtually 
eliminate  skin  diseases  and  disorders. 

Available  literature  on  dermatitis 
(both  irritation  and  sensitization)  was 
generally  derived  from  "problem  areas" 
where  NIOSH  HHEs  have  been 
requested  or  where  investigators  were 
examining  known  hazards.  The 
information  available  is  generally  on 
skin  disease  of  a  serious  nature  and 
does  not  distinguish  between  irritation 
and  sensitization.  There  are  five  studies 
of  textile  dermatitis  [Exs.  77-11;  78-84; 
85-20;  85-23;  85-24].  Incidences  ranged 
from  3  to  58  percent  of  those 
administered  questionnaries  with  some 


correlation  between  incidence  rates,  the 
amount  of  releaseable  formaldehyde  in 
the  fabric,  and  airborne  concentrations 
of  formaldehyde.  (Heat  and  humidity 
also  influence  release  of  formaldehyde, 
as  does  the  age  of  the  cloth  and  whether 
or  not  it  has  been  washed.)  Twenty-six 
percent  of  874  workers  were  affected. 
Airborne  levels  in  all  but  one  case  were 
below  0.5  ppm  indicating  a  need  to 
provide  protection  from  dermal  contact 
regardless  of  the  airborne  level  of 
formaldehyde. 

There  are  also  reports  of  adverse 
health  effects  in  persons  who  handled 
tissue-preserving  solutions  [Exs.  42-101; 
42-123;  73-88D;  78-53].  Dermatitis,  either 
irritant  or  sensitizing,  was  found  in  28  to 
37  percent  of  these  workers.  (The  effects 
described  were  more  severe  than  those 
generally  seen  in  the  apparel  workers, 
even  though  most  wore  gloves  some  of 
the  time.)  A  total  of  47  cases  in  140 
individuals  was  reported,  for  an  overall 
incidence  rate  of  33.6  percent,  well 
above  figures  reported  in  the  overall 
occupational  setting  and  well  above  the 
incidences  observed  in  dermatology 
clinics  [Ex.  42-75].  Available  literature 
indicates  that  the  incidence  of  asthma 
and  bronchitis,  as  well  as  the  incidence 
of  dermal  irritation  and  sensitization, 
may  be  quite  high  in  this  group  (see 
Health  Effects  section). 

Summary  of  the  Significance  of  the 
Risk:  OSHA  has  determined  that  the 
existing  standard  for  formaldehyde 
poses  significant  risk  to  employees  of 
cancer,  sensory  irritation,  dermatitis, 
and  asthma.  Full  compliance  with  all  of 
the  provisions  of  the  revised  standard  (1 
ppm  TWA,  2  ppm  STEL,  and  ancillary 
provisions)  will  substantially  reduce 
these  risks  to  a  level  that  can  be  viewed 
as  safe  for  the  worker.  These  findings 
have  been  made  using  the  approach 
which  OSHA  has  used  in  setting  other 
standards  for  toxic  substances  since  the 
Benzene  decision  and  are  consistent 
with  the  formaldehyde  rulemaking 
record. 

VIII.  Sununary  of  Regulatory  Impact  and 
Regulatory  Flexibility  Analysis 

Executive  Order  12291  (46  FR 13197, 
February  19, 1981)  requires  that  a 
regulatory  analysis  be  conducted  for 
any  rule  having  major  economic 
consequences  on  the  national  economy, 
individual  industries,  geographical 
regions,  or  levels  of  government.  In 
addition,  the  Regulatory  Flexibility  Act 
of  1980,  5  U.S.C.  601  et  seq.,  requires 
OSHA  to  determine  whether  a 
regulation  will  have  a  significant  impact 
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on  a  substantial  number  of  small    j 
entities.  I 

Consistent  with  these  requirements, 
OSHA  has  prepared  a  Regulatory 
Impact  and  Regulatory  Flexibility 
Analysis  (RIA)  for  the  formaldehyde 
standard.  This  analysis  includes  a 
profile  of  the  industries  that  are  covered 
by  the  standard,  an  estimate  of  the 
number  of  exposed  workers,  a  review  of 
the  nonregulatory  alternatives,  and 
assessments  of  the  technological 
feasibility,  costs,  benefits,  and  overall 
economic  impacts  of  the  final  standard. 
This  RIA  is  available  at  the  OSHA 
Docket  Office. 

Based  upon  an  analysis  of  the  record, 
OSHA  has  determined  that  the 
industries  affected  by  the  revised 
standard  can  be  grouped  into  three 
classes,  according  to  the  potential 
exposure  levels.  Tier  One,  which  covers 
approximately  36,000  affected 
establishments  and  approximately 
412,000  exposed  workers,  consists  of  the 
industries  where  some  firms  have 
workers  who  are  currently  exposed 
above  either  the  1  ppm  PEL  or  2  ppm 
STEL  This  group  is  comprised  of 
foundries,  laboratories,  funeral  homes, 
and  industry  sectors  engaged  in  the 
manufacture  of:  (1)  Hardwood  plywood, 
(2)  particleboard,  (3)  fiberboard,  (4) 
furniture,  and  (5)  formaldehyde  resins. 
Tier  Two,  which  includes  approximately 
29,000  affected  establishments  and 
approximately  1.1  million  exposed 
workers,  consists  of  the  industries 
where  some  firms  have  workers  who  are 
currently  exposed  between  the  0.5  ppm 
action  level  and  the  1  ppm  PEL  and 
where  no  firms  have  employees  exposed 
above  either  the  1  ppm  PEL  or  2  ppm 
STEL  This  group  is  comprised  of  textile 
finishing  and  industry  sectors  engaged 
in  the  manufacture  of:  (1)  Apparel.  (2) 
formaldehyde,  and  (3)  plastic  molding. 
Tier  Three  consists  of  24  industries 
where  some  workers  are  currently 
exposed  above  0.1  ppm  and  where  no 
employees  are  exposed  above  the  0.5 
ppm  action  level.  This  group  covers 
approximately  47,000  establishments 
and  approximately  676.000  workers. 
Table  5  presents  OSHA's  estimate  of  the 
number  of  affected  establishments  and 
employees  for  each  of  the  affected 
industry  sectors.  Establishments  are 
grouped  by  the  highest  exposure  found 
within  the  establishment. 

Based  on  the  rulemaking  record. 
OSHA  has  determined  that  compliance 
with  the  revised  standard  is 
technologically  feasible.  Exposures  in 


the  Tier  One  industries  can  be  reduced 
to  below  the  PEL  and  STEL  through  the 
increased  use  of  ventilation  (either  local 
or  general),  and  the  subsitution  of  low 
emitting  urea  formaldehyde  resins 
(LEUF).  No  industry  representatives 
contended  that  such  controls  could  not 
achieve  these  limits.  Personal  protective 
equipment  {e.g..  gloves,  goggles, 
respirators,  etc),  monitoring  badges,  and 
hygiene  equipment  (e.g.,  eye  wash  and 
emergency  shower)  are  also  readily 
available.  Medical  resources  will  not  be 
a  problem  because  the  medical 
surveillance  questionnaire,  of  which  an 
example  is  provided  in  nonmandatory 
Appendix  D  to  the  standard,  may  be 
administered  under  the  supervision  of, 
and  not  necessarily  by,  a  physician. 
Also,  the  medical  exams,  when  required, 
consist  of  standard  tests.  Finally,  the 
requirements  of  several  provisions  (e.g., 
recordkeeping,  the  development  of  an 
emergency  plan,  and  employee  training) 
can  be  met  using  in-house  personnel. 

OSHA  estimates  that  the  annual  cost 
of  the  revised  standard  will  be 
approximately  $64.2  million.  Medical 
surveillance  ($12.9  million),  and  the 
installation,  maintenance  and  operation 
of  the  required  engineering  controls  in 
Tier  One  ($27.6  million)  are  the  two  most 
expensive  provisions,  accounting  for  20 
percent  and  43  percent  of  total  annual 
costs,  respectively.  Table  6  provides  a 
breakdown  of  industry  compliance  costs 
by  exposure  level  of  individual 
establishments. 

OSHA  has  determined  that 
compliance  with  the  revised  standard  is 
economically  feasible  for  firms  in  each 
of  the  industry  sectors  based  upon  an 
industry-specific  analysis  of  revenue 
and  profit  ratios.  Table  7  displays  total 
annualoMiiompliance  costs  for  each 
industry  as  a  percentage  of  annual 
industry  sales  and  profits.  The  annual 
compliance  costs  are  less  than  one-half 
of  one  percent  of  revenues  in  all  sectors 
expect  for  the  fiberboard  sector,  where 
this  ratio  is  1.65  percent.  Impacts  of  this 
magnitude  will  not  adversely  impact  the 
viability  of  most  firms  in  these 
industries.  Where  data  allowed,  OSHA 
also  examined  profit  levels  of  the 
industries  affected  by  the  standard  and 
determined  that  in  all  but  a  few  of  the 
wood  product  sectors,  costs  would  not 
exceed  3  percent  of  profits.  For  those 
industries,  improved  growth  spurred  by 
the  reduced  value  of  the  U.S.  dollar  will 
permit  the  industry  to  pass  through 
some  of  the  costs  of  compliance  to  the 
purchasers  of  these  products. 
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Table  5.— Number  of  Affected  Estabushments  and  Employees 


SIC  and  industry 


Tier  On«  WHh  ExpowrM  From  0.1  to  Abovo  1.0  ppm) 

2435— Hardwood  plywood 

2492— Particleboard 

2499— Fiberboard .... 

25 — Furniture .................... . .'...„. 

2821— Resins. 


332.  336— FouTHtories 

806,  807— laboratories  » .. 
7261— Funeral  services  »., 


Subtotal. 


Tier  Two  (With  Exposures  From  0.1-1.0  ppm) 

226— Textile  finishing 

23— Apparel 

2869— Formaldehyde  production 

3079— Plastic  molding 


Subtotal 

Total  of  first  and  second  tier  industries.. 


Tier  tiiree  (With  Exposures  from  0.1-O.S  ppm) 

2436— Softwood  plywood 

2611— Pulp  mills 

2621— Paper  mills 

2631— Paperboard  mills 

2642— Envelopes 

2653— Corrugated  and  solid  fiber  boxes 

2865— Cyclic  crudes,  cyclic  intermediates,  dyes 

2851— Paints,  pigments 

2873— Nitrogenous  fertilizers 

2879— Agricultural  chemicals,  NEC 

2891— Adhesives  and  sealants 

2899— Chemicals  and  chemtcal  preparations.  NEC 

3291- Abrasive  products 

3293— Gaskets,  packaging  and  sealing  devices 

3296— Mineral  woo)  insulation 

3634— Electric  fKXisewares  and  fans 

3643 — Current-carrying  wiring  devwes 

3644 — Noncurrent-carrying  wiring  devices 

3694— Electrical  equip,  for  int.  comb,  engines 

3792— Mobile  home  manufacturing 

7395— Photofinlshing  labs 

806— Hemodialysis 

822— Biology  instruction 

822— Veterinary  anatomy 


Subtotal. 


Total.. 


EstablislvnerMs 


Total 


306 

54 

14 

10.003 

440 

4.004 

UjOOO 

15,128 


43.949 


723 
24.391 

688 
11,653 


37.455 


81,404 


250 
43 
299 
222 
296 

1.491 
189 

1.441 
152 
330 
683 

1.439 
374 
474 
179 
263 
415 
226 
433 

1.655 

3.589 

10.500 

22.575 

19 


47.537 


128.941 


Above  1 
PPM 


40 

14 

9 

184 

35 

1,047 

2.137 

0 


3.466 


3.466 


3.466 


Between 
0.5-1 
PPM 


66 

16 

5 

2.646 

31 

1.435 

1,861 

0 


6.060 


685 

5,737 

16 

1,000 


7.438 


13,498 


13,498 


Between 

0.1-0.5 

PPM 


94 

16 

0 

2,645 

31 

520 

8.167 

15.000 


26,473 


0 

17,211 

33 

4,000 


21,244 


47.717 


250 
43 
299 
222 
296 

1,491 
189 

1,441 
152 
330 
683 

1,439 
374 
474 
179 
263 
415 
226 
433 

1.655 

3.589 

10,500 

22.575 

19 


47,537 


95.254 


Total 
affected 


200 

46 

14 

5.474 

97 

3,002 

12.165 

15,000 


35,998 


684 

22.948 

49 

5,000 


28,682 


64.680 


250 
43 
299 
222 
296 

1.491 
169 

1.441 
152 
330 
683 

1.439 
374 
474 
179 
263 
415 
226 
433 

1.655 

3.589 

10.500 

22,575 

19 


47.537 


112,217 


Employees 


Produc- 
tion 
Employ- 


16.000 
6,100 
1.537 
462.014 
•32.800 
171.800 
•42.000 
•76.026 


828.277 


42,900 
960.000 

59.500 
450.000 


1,512.400 


2,340,677 


31,100 
12.800 
100.100 
43.000 
19,000 
67,400 
16.000 
27.600 
6.300 
9.700 
10.900 
23.100 
17.000 
21.800 
15.500 
29.300 
31.900 
18.100 
32.300 
11.200 
71.742 
31.500 
28.950 
38 


676.330 


3.017,007 


■  Figures  represent  total  employees. 

»  Pathology,  histotogy  and  gross  anatomy  labs. 

»  Some  establishments  exceed  STEL. 

Source:  U.S.  Department  of  Labor.  OSHA.  Office  of  Regulatory  Analysis. 


At>ove  1 
PPM 


455 

301 

230 

1.031 

385 

4.509 

6,269 

0 


13,180 


13,160 


13.180 


Between 
0,5-1 
PPM 


1.574 

1.440 

588 

23.223 

980 

12,169 

5.951 

0 


45.92S 


19.125 

117.663 

480 

10.000 


147,268 


193.193 


193.193 


Uotwoon 

01-0.5 

PPM 


8,699 

2.836 

335 

235.095 

8,335 

43.322 

24.441 

30.000 


353,063 


10.298 

823.637 

3,401 

90,000 


927,336 


1,280.399 


31,100 
12.800 
100.100 
43.000 
19.000 
67.400 
16.000 
27.600 
6.300 
9,700 
10.900 
23.100 
17,000 
21,800 
15.500 
29.300 
31.900 
18.100 
32,300 
11.200 
71,742 
31.500 
28.950 
38 


676,330 


Total 
exposed 


10,728 

4.577 

1.153 

259.349 

9.700 

60,000 

36.661 

30.000 


41^168 


29.423 

941.300 

3,881 

100.000 


1.074.603 


1,486,771 


31.100 
12.800 
100.100 
43.000 
19.000 
67.400 
16.000 
27.600 
6.300 
9.700 
10.900 
23.100 
17,000 
21,800 
15,500 
29.300 
31.900 
18.100 
32.300 
11.200 
71,742 
31.500 
28.950 
38 


678,330 


1.956.729  2.163.101 
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Table  6.— Compliance  Costs  by  Inoustry  ANo4»BovfSiON 


Engineering  contols 


Industry 


WNh  ExposuTM  Abov«  1 
PPM 

Hardwood  ptywood .._ 

Particleboard 

Fibect>oard 

Furniture 

Resins 

FourKkies „ _ 

Laboratories _ 

Funeral  services 


Subtotal 


wnii  Exposures  Between 
0.5  and  1  PPM 

Hardwood  plywood 

Particleboard 

Fitoertx^ard  .„ 

Furniture 

Resins _ _ 

Foundries 

Laboratories 

Funeral  services 

Textile  finishing 

Apparel 

Formaldehyde  production 

Plastic  moidHig — . 


PEL 


541.397 
3.267,672 
3.951.501 
3.515.854 

343,869 

9.961,737 

5,510.053 

0 


STEL 


Emergen- 
cy plan 


27.092,083 


Subtotal.. 


0 

0 

0 

0 

0 

0 

0 

0 

N/R 

N/R 

N/R 

N/R 


With  Expoaures  Between 
0.1  and  0.5  PPM 

Hardwood  plywood 

Particletioard 

Fiberboztrd 

Furniture 

Ftesms 

Foundries 

Laboratories 

Funeral  services 

Textite  finishing 

Apparel 

Formaldehyde  production 

Plastic  molding 

Softwood  plywood _ 

Pulp  mills _ 

Paper  mills ~ 

Paperfaoard  miHs 

Envelopes 

Corrugated   arx)   solid   fiber 
boxes 

Cyclic  oudes,  dyes  ar>d  pig- 
ments  

Pants,  pigments — 

Nitrogenous  fertilizers 

Agricultural  cfiemicals 

Adfiesives  arx)  sealants 

Cfiemicals     arxl     cfiemical 
preparations 

Abrasive  products 

Gaskets,     packaging     and 
sealing  devices 

Mineral  wool  insulation 

Electric     tiousewares     and 
fans 

Current-carrying    wiring    de- 
vices  

Noncurrent^arrying      wiring 
devices 

Electrical      equipment     lor 
combustion  engines 

Mobile  fiomes  manufacturing. 

Ptiotolinishing  labs 

Hemodialysis 

Biology  instructors 

Veterinary  anatomist 

Subtotal 


0 

'    0 

0 

0 

57378 

0 

0 

445.759 


503,638 


0 
0 
0 
0 
0 
0 
0 
0 
N/R 
N/R 

ftm 

R 


Hygiene 
facilities 


Exposure  monitoring 


Recurring 


903 

427 

133 

3.349 

890 

23.757 

24,706 

0 


54.166 


5.369 

3.552 

2.714 

12.166 

4,543 

53.206 

126.063 

0 


-1*^ 


Total. 


0 

0 

0 

0 

0 

0 

0 

0 

N/R 

N/R 

N/R 

N/R 

N/R 

N/R 

N/R 

N/R 

N/R 

N/R 

N/R 
N/R 
N/R 
N/R 
N/R 

N/R 
N/R 

N/R 
N/R 

N/R 

N/R 

N/R 

N/R 
N/R 
N/R 
N/R 
N/R 
N/R 


1.491 

488 1 

74 

48.156 

788 

32.561 

21.515 

0 

14.596 

0 

370 

19.064 


139,104 


0 
0 
0 
0 

'  0 
0 
0 
0 

N/R 

:n/r 

N/R 
N/R 
N/R 
N/R 
N/R 
I  N/R 
N/R 

N/R 

N/R 
N/R 
N/R 
N/R 
N/R 

N/R 
N/R 

N/R 
N/R 

N/R 


96.427 


2.123 

488 

0 

48.138 

788 

11,799 

94.420 

176.295 

0 

0 

764 

76.255 

7.481 

1.488 

10.784 

7.492 

7.808 

37.765 

5.107 

27.361 

3.421 

5.804 

11.811 

23.729 
7,650 

10.098 
4.252 

6.207 


207,633 


Initial 


708 

468 

358 

1.605 

599 

8.148 

16.630 

0 


28.516 


Respi- 
rators 


Protective 
ck>tfiing 


0 
11.200 
7,200 
0 
0 
0 
0 
0 


18,400 


0 

18.573 

0 

16.992 

0 

6.938 

0 

274.031 

0 

11.564 

0 

143,594 

0 

109.799 

0 

0 

55.740 

225,675 

0 

1,388,418 

0 

5,664 

40.686 

118,000 

2,319.249 


0 

0 

0 

0 

0 

0 

0 

1.220,590 

0 

0 

0 

162.745 

20,343 

3.499 

24.330 

18.065 

24.086 

121,327 

0 

117.258 

0 

0 

27,789 


2,450 

2.241 

915 

36.144 

1.525 

18.940 

14.482 

0 

29,766 

183,131 

747 

15,564 


305,906 


27.092.083  503.638 


N/R    9.560 


N/R 

N/R 
N/R 
N/R 
N/R 
N/R 
N/R 


0 
0 

38,571 
14,566 

21.401 

33,770 


5,392 1   18.390 


9,022 

27,508 

51.780 

121.392 

623.923 

525 


.438.431 


1.631.682 


35.234 

0 

219.035 

854.413 

918,494 

773 


3,894,680 


3.991.107 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

N/R 

N/R 

N/R 

N/R 

N/R 

N/R 

N/R 
N/R 
N/H 
N/R 
N/R 

N/R 
N/R 

N/R 
N/R 

N/R 

N/R 

N/R 

N/R 
N/R 
N/R 
N/R 
N/fl 
N/R 


0 

0 

0 

0 

0 

0 

0 

0 

N/R 

N/R 

N/R 

N/R 


0 
0 
0 
0 
1,984 
0 
323,135 
0 


325.120 


Training 


5.666 

3,743 

2.860 

16,371 

7,902 

103.656 

139.471 

0 


279.669 


Record- 
keeping 


8S1 
599 

457 

2,040 

695 

8,393 

11,744 

0 


24,819 


2,526.882 


8.349 

2.207 

275 

182.952 

6.486 

33.713 

31.778 

58,365 

8,456 

640,956 

2,647 

70,038 

4.389 

2,006 

16,046 

6,948 

3.112 

12.137 

3.436 
6.693 
638 
1.074 
1.909 

5.335 
3.338 

3.097 
2.499 

4.876 

5.639 

3.323 

5.442 
11.424 
11,159 
40.856 
87.840 
74 


0 

0 

0 

0 

5.051 

0 

306.744 

-  0 

922,733 

247.091 

317 

48.595 


1,530.531 


2.404.107 


1.289.512 


0 
0 
0 
0 

0 

0 

0 

0 

N/R 

N/R 

N/R 

N/R 

N/R 

N/R 

N/R 

N/R 

N/R 

N/R 

N/R 
N/R 
N/R 
N/R 
N/R 

N/R 
N/R 

N/R 
N/R 

N/R 

N/R 

N/R 

N/R 
N/R 
N/R 
N/R 
N/R 
N/R 

d 


18.364 

17,907 

7,312 

329,796 

19.149 

243.591 

128.039 

0 

233.987 

1.247.916 

7.187 

150,868 


House- 
keeping 


739 
259 

166 

3.398 

646 

19,334 

19,731 

0 


44.272 


Medical 
surveil- 
lance 


t2^96 

7.436 

4.735 

24.764 

3,644 

115.816 

162.054 

0 


330.745 


Total 

industry 

annualized 

costs 


567.969 
3.295,355 
3.970,125 
3,579.546 

422,652 

10,294.047 

6.333.607 

445.759 


26,909.060 


1,620.769  18,400 


0 
0 

0 

0 

42.963 

0 

.259.810 

286.348 

24,843 

.729.638 

2.243 

437,354 

13,458 

6,150 

49.203 

21.306 

9.541 

37.217 

6.513 

41.043 

0 

0 

11.708 

32.718 
0 

9,497 
7,664 

14,950 

17,291 

10,190 

16.687 

0 

513,279 

300,666 

303,975 

399 


3.083 
2,864  { 
1,170 

45.956 
1,769 

22,651 

11.148 
0 

37,065 

240.054 

1.087 

20.095 


386,942 


0 
0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

N/R 

N/R 

N/R 

N/R 

N/R 

N/R 

N/R 
N/R 
N/R 
N/R 


1.219 

295! 

92 1 

48.861 

572 

26.498 

17,182 

0 

12.649 

0 

295 

18.466 


126.131 


5.206.654 


7.062.304 


N/R 

N/R 
N/R 

N/R 
N/R 

N/R 

N/R 

N/R 

N/R 
N/R 
N/R 
N/R 
N/R 
N/R 

d 


2.682.734 


21,010 

5,641 

666 

465,226 

15.046 

80.639 

45.785 

56.199 

19.958 

.680.379 

7,703 

180,859 

5.523 

2,315 

18.523 

8.021 

3,813 

14.476 

395 

8.055 

379 

637 

1.138 

6.363 
3.945 

3.660 
2.953 

5,922 

6,787 

4.000 

6.372 

15,188 

13,432 

1,475 

5.423 

71 


42.537 

35.573 

12.105 

557.799 

9.276 

312,567 

153.833 

0 

511,460 

3,312.552 

13.196 

138.850 


5.099.548 


2.717.977 


3.125.765 


1.736 

295 

0 

48.842 

572 

9.602 

75,405 

0 

0 

0 

609 

73.863 

4.616 

794 

5.521 

4.099 

5.466 

27,533 

3,490 

26,609 

2.807 

6.094 

12.612 

26.572 
6.906 

8,753 
3.305 

4.857 

7.663 

4.173 

7.996 

30,561 

66,274 

193,891 

208.433 

351 


87.707 

76.361 

28.606 

1,340.743 

49,696 

800,403 

762,743 

0 

2,043.671 

6,619,162 

28.864 

569,988 


12.407.944 


880.303 


1.050.687 


41,946 

10.136 

998 

816.984 

11.415 
160.993 

91.409 
112.200 

39,845 
3.354338 

13327 
180.540 
110.262 

46.222 
369.813 
160.138 

76,130 

289.001 

7,882 

160.820 

7,562 

12,727 

22,729 

0 
78.757 

73,073 
58,965 


75,164 

18.767 

1.939 

1.562.142 

77.271 

296.747 

1,598.607 

1,909.998 

93.102 

7.405.812 

27.493 

1.181.655 

166.073 

62.474 

494.221 

226.070 

129,956 

539.455 

26,823 
387,839 
14,807 
26.336 
89,697 

94,717 
100,596 

146,749 
94,205 


118,224       176,436 


135,500 

79,856 

127.206 
303.215 
268.158 
29.453 
108.273 
142 


7.478.941 


12.901.301 


216,210 

125,325 

207,959 

387,896 

1.143,116 

1  542,145 

2,256.361 

2,335 


22.906.499 


64.207.351 


Note. — Numbers  may  not  add  precisely  due  to  rounding. 

Source:  U.S.  Department  of  Labor.  Occupational  Safety  and  Health  Administration.  Office  of  Regulatory  Analysis. 
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Table  7.— Compliance  Costs  as  a  Percentage  of  Revenues  and  Profits 


SIC  and  industry 


2435— Hardwood  plywood 

2492— Partidoboard 

2499— Medium  density  fiberboard.. 

25 — Furniture 

2821  —Resins 

332.  336— foundries 

806.  807— Laboratorias 

7261— Funeral  services.. 

226— Textile  finishing 

23— Apparel „ _ _ 

2869— Formahtehyde  production . 

3079— Plastic  molding 

2436— Softwood  plywood 

261 1— Pulp  mills „. 

2621— Paper  mills - _. 

2631— Paperboard  mills 

2642— Envelopes . 


2653— Corrugated  and  solid  fiber  boxes... 
2865— Cyclic  crudes,  dyes  and  pigments . 

2851— Paints,  pigments 

2873— NitrogerKMJS  fertilizers.. 
2879— Agricultural  cfiemicals.. 

2891— Adhesives  and  sealants _.. 

2899— Chemicals  and  chemical  preparations ...... 

3291— Abrasive  products 

3293— Gaskatt.  packa^ng  and  sealing  devices.. 

3296— Mineral  wool  insulation 

3634— Electric  housewares  and  fans 

3643— Current-carrying  wiring  devices 

3644 — Noncurrent-carrying  wiring  devices .. 

3694 — Electrical  equip,  lor  comtxistion  eng 

3792- Mobile  homes  manufacturing 

7395— Photofinishing  labs 

806— Hemodialysis _ _ 

822— Biology  instnjctors _ „ 

822— Veterinary  anatomist 


Annuahzed 
costs 

(millions  of 
dollars) 


0.717 
3.3S0 
4.001 
6.482 
0.549 

11.390 
8.605 
2.356 
2.136 

14.025 
0.056 
1.752 
0.166 
0.062 
0.494 
0.226 
0.130 
0.539 
0.027 
0.388 
0.015 
0.026 
0.090 
0.095 
0.101 
0.147 
0.094 
0.176 
0.216 
0.125 
0.208 
0.388 
1.143 
1.542 
2.256 
0.002 


Costs  as 
percent  of 
reverxies 


Costs  as 

percent  of 

profits 


0047 
0.346 
1.650 
0.038 
0.003 
0068 
0.006 
0.048 
0.038 
0025 
0000 
0004 
0.002 
0.002 
0.002 
0.002 
0.006 
0.004 
0000 
0.003 
0.000 
0.001 
0.002 
0.001 
0.003 
0.007 
0003 
0.006 
0.006 
0005 
0.004 
0.029 
0039 
0001 
0.002 
0.000 


403 

6.92 

NA 

1.48 

0.07 

2.27 

HA 

0.50 

0.22 

1.37 

0.00 

NA 

0.00 

0.04 

0.04 

0.05 

0.16 

0.10 

0.01 

0.09 

0.03 

NA 

0.06 

NA 

NA 

NA 

NA 

0.11 

0.13 

NA 

NA 

0.99 

092 

NA 

NA 

NA 


_L 


Source:  U.S.  Department  of  Labor,  OSHA.  Office  of  Regulatory  Analysis. 


In  addition,  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980.  the 
Assistant  Secretary  has  assessed  the 
expected  impacts  of  the  standard  on 
small  entities  in  each  affected  industry, 
and  has  concluded  that  the  standard 
would  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Indeed,  many  of  the  regulatory 
provisions  will  have  a  proportionately 
greater  effect  on  large  establishments, 
especially  in  the  wood  product  sectors. 


where  board  production  typically  occurs 
in  large,  integrated  plants. 

OSHA  health  scientists  have  based 
their  risk  assessments  on  a  study  on  rats 
performed  by  the  Chemical  Industry 
Institute  of  Technology  (CUT).  A  number 
of  models  for  estimating  a  dose- 
response  relationship  using  the  data 
from  the  CUT  study  have  been 
presented  in  the  Risk  Assessment 
portion  of  this  preamble.  Although  no 
particular  estimate  is  perferred.  for 


illustrative  purposes,  OSHA  has 
calculated  the  number  of  cancers  that 
would  be  avoided  as  predicted  by  three 
of  the  multistage  models.  These 
calculations  predict  that  lowering 
exposures  in  the  Tier  One  industries  will 
prevent  from  6.5  to  47.5  cases  of 
formaldehyde-induced  cancer  over  45 
years.  In  addition,  reduced  exposures 
are  expected  to  prevent  about  6.000 
cases  of  respiratory  irritation,  which  will 
result  in  annual  benefits  of 
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approximately  S5.7  million.  Further,  the 
use  of  personal  protective  equipment  by 
about  270,000  workers,  in  conjunction 
with  other  regulatory  requirements,  such 
as  medical  surveillance  and  training,  is 
estimated  to  prevent  about  11.000  cases 
of  dermatitis,  which  will  provide 
approximately  $35.5  million  in  annual 
savings.  Table  8  presents  OSHA's 
estimates  of  the  number  of  employees 
exposed  to  various  levels  of  I 

formaldehyde,  the  reduced  risk  of 
cancer  provided  by  the  standard,  and  an 
enumeration  of  respiratory  and 
dermatitis  benefits  derived  from  the 
standard. 

IX.  Environmental  Impact 

The  National  Environmental  Policy 


Act  of  1963.  42  U.S.C.  4321  et.  seq., 
requires  OSHA  to  determine  whether 
this  standard  will  have  a  significant 
impact  on  the  environment. 

Formaldehyde,  by  nature,  is  volatile 
and  does  not  remain  soluble  in  water  for 
any  length  of  time.  Consequently, 
formaldehyde  is  not  considered  to  be  a 
potentially  hazardous  wastewater 
effluent.  Similarly,  formaldehyde  in 
waste  products  such  as  sludge  would 
vaporize  rapidly,  thereby  having  the 
potential  to  affect  air  quahty  more  than 
waste  disposal.  In  any  event,  OSHA 
does  not  expect  that  the  proposed  action 
would  significantly  increase  the  amount 
of  waste  containing  formaldehyde. 

Although  more  emissions  will 

Table  8 


theoretically  be  removed  from  the 
workplace  to  the  outside  environment, 
because  of  the  nature  of  formaldehyde 
and  its  ability  to  dissipate  rapidly,  no 
increase  in  the  amount  of  formaldehyde 
in  the  ambient  air  is  anticipated.  It  is  not 
expected  that  compliance  with  the 
revised  standard  will  add  significantly 
to  the  levels  of  airborne  formaldehyde 
that  already  exist  in  the  environment  as 
a  result  of  automobile  exhaust,  cigarette 
smoking,  and  emissions  from  fabrics 
treated  with  formaldehyde-based  resins, 
pressed  wood  products  and  other 
sources.  Similarly,  it  is  believed  that  the 
levels  of  ozone  (a  formaldehyde 
decomposition  product]  in  the  ambient 
atmosphere,  will  not  increase 
significantly  as  a  result  of  this  action. 


A.  Cancers  Avoided  by  Reducing  the  PEL  to  1.0  ppm 

[Maximum  Likelitiood  Estimate  (MLE)  and  Upper  Confidence  Level  (UCL)l 


Employees  exposed  at  different  levels 

Estimated  cancers  avoided 

Industries 

Parts  Per  Million 

3-stage 
(MLE) 

5-stage 
(MLf) 

5-stage 

Total 

1.25 

1.75 

2.25 

2.75 

3.50 

4.00 

(UCL) 

Hardwood  PIvwood «...................! 

455 

301 

230 

1.031 

385 

4.509 

6.289 

455 
255 
164 
873 
192 
2.116 
2.070 

0 

46 

66 

158 

193 

1.058 

1.437 

0 
0 

s 

0 
463 
690 

0 
0 
0 
0 
0 
232 
288 

0 
0 
0 
0 

0 
320 
230 

0 
0 
0 
0 
0 
320 
1,554 

0.16 
0.14 
0.13 
0.49 
0.29 
12.00 
30.41 

0.01 
0.01 
0.01 
0.02 
0.01 
1.60 
4.83 

0.60 

Particleboard    ™.... 

0.46 

Filjertxjard ^ 

Furniture ~. •.. 

0.39 
1.58 

Resins                           

0.77 

14.72 

Latxxatories - 

28.98 

Total              - 

13.180 

6.125 

2.16 
0.08 
8.11 

2,958 

3.36 
0.18 
7.89 

1,153 

2.91 
0.22 
4.68 

520 

2.44 
0.25 
2.88 

550 

5.37 
0.79 
4.49 

1,874 

27.40 

4.96 

19.45 

43.62 

43.62 

6.48 

47.51 

6.48 

47.51 

Cancers  Avoided: 

3-stage(MLE) 

5-staae  (MLE) 4. 

S-staoe  (UCL)               i 

1 

FITS 


B.  Other  Annual  Bene 


[Retated  to  PPE,  Medical  Surveillance, 
Training,  etc.] 


cases 
avoided 

value  of 
benefits 

Resoiratorv 

5.911 
10.790 

5.650,844 

Dermatitis 

35.469,359 

Total 

16.701 

41.120,203 

OSHA  concludes  that,  as  a  result  of 
this  action,  there  will  be  no  significant 
impact  on  the  general  quality  of  the 
human  environment  outside  the 
workplace,  particularly  in  terms  of 
ambient  air  quality,  water  quality,  or 
solid  waste  disposal.  No  comments 
made  at  the  public  hearing  or  submitted 
to  the  record  contradict  this  conclusion. 
X.  Summary  and  Explanation  of  the 
Standard 

The  following  sections  of  the 


preamble  discuss  the  individual 
provisions  of  the  final  standard  for 
formaldehyde.  Each  section  includes  an 
analysis  of  the  record  evidence  and  the 
reasons  underlying  OSHA's  adoption  of 
these  individual  regulatory 
requirements. 

Overview 

The  final  standard  applies  to  all 
occupational  exposures  to 
formaldehyde,  including  those  resulting 


from  formaldehyde  gas,  solutions,  and 
materials  releasing  formaldehyde.  The 
standard  contains  two  permissible 
exposure  limits  (PELs)  for  formaldehyde: 
an  8-hour  time-weighted  average  (TWA) 
exposure  limit  of  1  ppm  and  a  15-minute 
short-term  exposure  limit  (STEL)  of  2 
ppm. 

Engineering  and  work  practice 
controls  are  the  preferred  methods  of 
compliance,  respirators  are  required 
where  engineering  and  work  practice 
controls  are  not  feasible  and  respirators 
are  necessary  to  achieve  compliance 
with  the  PELs.  In  addition,  employers 
must  perform  employee  exposure 
monitoring,  unless  they  can  demonstrate 
by  means  of  objective  data  that  such 
monitoring  is  not  necessary  in  their 
workplaces.  Other  requirements  in  the 
standard  include  provisions  to  establish 
regulated  areas  and  medical 
surveillance  programs.  The  final  rule 
specifies  how  affected  employers  can 
comply  with  OSHA's  generic  hazard 
communication  standard  (29  CFR 
1910.1200).  The  final  rule  also  specifies 
how  affected  employers  can  comply 
with  other  existing  OSHA  standards  (29 
CFR  1910.132.  Protective  equipment;  29 
CFR  1910.133.  Eye  and  face  protection; 
and  29  CFR  1910.134.  Respiratory 
protection)  that  may  be  relevant  to 
workplaces  where  employees  are 
exposed  to  formaldehyde. 

Several  provisions  have  been 
modified  from  the  proposed  standard  in 
response  to  testimony  and  comments 
submitted  to  the  record,  the  availability 
of  new  data  and  information,  or  the 
need  to  clarify  language.  The  reasons  for 
these  changes  are  described  below.  The 
requirements  of  the  final  rule  are 
considered  both  necessary  and 
appropriate  to  provide  adequate 
protection  to  employees  exposed  to 
formaldehyde. 

Proposed  Regulatory  Alternatives  A  and 
B 

In  the  preamble  to  the  proposed  rule 
[50  FR  50468-69).  OSHA  noted  that  the 
regulatory  options  before  the  Agency 
were  broad,  ranging  from  a  change  in 
the  PELs  for  formaldehyde  in  29  CFR 
1910.1000,  Table  Z-2,  to  adoption  of  a 
full  health  standard  with  the  provisions 
found  in  standards  for  carcinogens.  The 
preamble  indicated  that  OSHA's  choice 
of  regulatory  strategy  would  depend  on 
the  Agency's  decision  to  regulate 
formaldehyde  as  an  irritant,  a 
carcinogen,  or  as  both.  OSHA  invited 
the  public  to  comment  on  "the  entire 
spectrum  of  regulatory  possibilities" 
before  the  Agency. 

If  OSHA  adopted  the  Alternative  A 
strategy — regulation  of  formaldehyde  as 
an  irritant — the  preamble  stated  that  "it 


might  be  sufficient  to  lower  the 
permissible  exposure  limits  for 
formaldehyde  contained  in  Table  Z-2 

*  and  to  rely  on  existing  sections  of 
the  general  industry  standards,  such  as 
§§1910.132, 1910.133, 1910.134  and 
1910.1200,  to  provide  the  supplementary 
coverage  needed  for  employee 
protection"  [50  FR  50468). 

OSHA  also  stated  that  if  available 
evidence  was  sufficient  to  conclude  that 
"formaldehyde  is  an  animal  carcinogen 
and  should  be  treated  for  regulatory 
purposes  as  a  potential  occupational 
carcinogen,"  Alternative  B  would  be 
appropriate  [50  FR  50469).  Proposed 
Alternative  B  recognized 
formaldehyde's  role  as  a  potential 
human  carcinogen,  skin  sensitizer  and 
irritant,  and  eye  and  respiratory  system 
irritant.  Proposed  Alternative  B  was  a 
comprehensive  OSHA  health  standard, 
containing  PELs  and  provisions  for 
employee  monitoring,  medical 
surveillance,  protective  equipment  and 
clothing,  hygiene  facilities,  and  hazard 
communication. 

The  final  rule  regulates  occupational 
exposures  to  formaldehyde  on  the  basis 
of  formaldehyde's  potential 
carcinogenicity,  as  well  as  its  ability  to 
act  as  a  strong  irritant  and  sensitizer  of 
the  skin.  eyes,  and  respiratory  system 
(see  the  Health  Effects  section,  above). 

Many  industry  participants  favored 
lowering  the  PELs  for  formaldehyde 
through  adoption  of  Alternative  A  [Exs. 
77-2;  77-15;  77-33:  77-34:  80-1;  80-4;  80- 
5;  80-6:  80-15;  80-16;  80-23;  80-24:  80-26; 
80-30:  80-38;  80-40;  80-43:  80-47;  80-55; 
80-58:  80-59:  80-61:  80-63:  80-64;  80-67; 
80-68;  80-69;  80-71;  80-72;  80-76;  80-77; 
80-78;  80-79;  80-80:  80-83:  80-85;  80-86; 
80-89;  80-100:  80-132;  80-261;  80-303:  86- 
7;  140: 150: 171;  201-9:  Tr.  5/13/86.  p.  62: 
Tr.  5/13/86,  p.  137).  The  reason  most 
often  presented  to  explain  why  these 
rulemaking  participants  preferred 
Alternative  A  to  Alternative  B  was  that, 
in  their  opinion,  occupational  exposure 
to  formaldehyde  presented  no  risk  of 
cancer  [Exs.  77-2;  80-1:  80-5:  80-6;  80- 
30:  80-58;  80-61;  80-68;  80-71;  80-72;  80- 
76;  80-77;  80-83;  80-85;  80-86;  80-89). 
Typical  of  these  comments  was  the 
statement  submitted  by  |ohn  T.  Barr. 
Manager  of  Air  Products  and  Chemicals: 

We  support  regulatory  alternative  A.  We 
do  not  believe  that  current  occupational 
exposures  to  formaldehyde  present  a  risk  of 
cancer  to  humans,  but  we  believe  that  proper 
steps  need  to  be  taken  to  assure  that  this  safe 
condition  continues  [Ex.  80-1.  p.  3J. 

Some  participants  felt  occupational 
exposures  to  formaldehyde  at  current 
levels  present  only  a  risk  of  "minor" 
irritant  effects  (Exs.  77-33:  80-^3;  80-55; 


80-59;  80-67;  80-80;  80-303;  Tr.  5/13/86. 
p.  66). 

Some  participants  believed 
Alternative  A  was  attractive  because  it 
would  be  easy  to  implement  [Exs.  77-34; 
80-5;  80-23;  80-26).  For  example.  Leon  ). 
Manich.  Technical  Director  of  the 
Louisiana-Pacific  Corporation,  a 
manufacturer  of  medium-density 
fiberboard.  endorsed  the  adoption  of 
Alternative  A  because,  in  his  view,  it 
would  "protect  the  public  and  serve  as  a 
workable  approach  for  industry  "  (Ex. 
80-5.  p.  1|. 

The  costs  associated  with  Alternative 
B's  ancillary  provisions,  i.e., 
requirements  such  as  emergency  plans, 
employee  monitoring,  and  hazard 
communication,  were  emphasized  in  the 
submittal  of  Norman  Newhouse.  an 
Illinois  lumber  dealer.  Mr.  Newhouse 
favored  adoption  of  Alternative  A 
because  the  costs  of  Alternati\  e  B  were 
likely  to  be  "considerable"  [Ex.  80-132). 

Other  commenters  favored  a  simple 
revision  of  the  Z-2  table  limits  for 
formaldehyde  because  they  felt  that 
other  OSHA  standards,  such  as  the 
generic  hazard  communication  standard 
and  §§1910.132, 1910.133.  and  1910.134, 
already  provided  formaldehyde-exposed 
workers  with  adequate  protection  (Exs. 
80-47;  80-71:  80-79: 140). 

Michael  Farrar,  Vice  President  of  the 
American  Paper  Institute  and  the 
National  Forest  Products  Association, 
trade  associations  representing  the  pulp, 
paper,  paperboard.  and  solid  wood 
industries,  urged  the  adoption  of 
Alternative  A  [Ex.  80-63,  p.  6)  so  that 
formaldehyde  would  not  have  to  be 
treated  as  a  carcinogen  under  OSHA's 
generic  Hazard  Communication 
standard  (29  CFR  1910.1200).  However, 
as  is  discussed  elsewhere  in  more  detail, 
formaldehyde  clearly  should  be 
regarded  as  a  potential  human 
carcinogen  (see  Health  Effects  and 
Significance  of  Risk  discussion  above). 
Employers  will  have  to  treat 
formaldehyde  in  accordance  with  the 
Hazard  Communication  standards 
requirements  for  carcinogens  since  it 
meets  the  criteria  set  out  in  that 
standard.  Regulating  formaldehyde  only 
as  an  irritant  would  be  grossly 
inconsistent  with  the  record  and  with 
the  intent  of  the  Hazard  Communication 
standard. 

Four  principal  beliefs  appear  to 
underlie  the  preference  of  several 
rulemaking  participants  for  the  adoption 
of  Alternative  A:  (1)  Employers  should 
be  allowed  the  maximum  amount  of 
discretion  in  determining  conditions  in 
their  workplaces:  (2)  formaldehyde  is 
not  a  carcinogen;  (3)  formaldehydes 
transient  irritant  effects  do  not  pose  a 
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significant  risk  of  material  health 
impairment  to  exposed  workers;  and  (4) 
the  only  measure  necessary  to  protect 
workers  against  the  non-cancer  effects 
of  formaldehyde  exposure  is  a  reduction 
in  the  PELs.  As  described  in  the  Health 
Effects  and  Significance  of  Risk  portions 
of  this  preamble,  however,  the  evidence 
in  OSHA's  record  clearly  establishes 
that  formaldehyde  poses  a  significant 
risk  of  material  impairment  of  health  at 
the  old  PELs  of  3  ppm  (8-hour  TWA),  5 
ppm  (ceiling),  and  10  ppm  (peak).  In 
addition,  evidence  in  the  record 
indicates  that  merely  reducing  airborne 
exposure,  as  proposed  in  Alternative  A, 
would  not  address  the  risk  of  skin 
diseases  and  other  irritation  and 
sensitization  caused  by  dermal  contact 
with  formaldehyde. 

The  evidence  in  the  record  as  a  whole 
does  not  support  the  adoption  of 
Alternative  A.  In  short,  the  Agency  has 
found  that:  (1)  Some  employers  have  not 
exercised  appropriate  discretion  to 
protect  their  employees;  (2) 
formaldehyde  is  a  potential  human 
carcinogen;  (3)  formaldehyde-induced 
irritation  and  sensitization  can 
constitute  material  impairment  of  health; 
and  (4)  a  comprehensive  OSHA 
standard  is  needed  to  protect  workers. 
OSHA  has  rejected  Alternative  A 
because  the  Agency  believes  that  a 
change  in  the  PELs  alone  will  not 
adequately  protect  the  health  of 
formaldehyde-exposed  workers. 

As  Michael  Larsen,  a  certified 
industrial  hygienist  (CIH)  and  Vice 
President  and  Director  of  Industrial 

1  lygiene  Services  for  the  Occupational 
Medical  Center.  Inc.,  stated  at  the 
hearings. 

*  *  *  it  would  indeed  seem  inappropriate 
to  classify  formaldehyde  solely  as  a  simple 
irritant  gas*  *  *.  More  importantly,  *  *  * 
reducing  formaldehyde  exposure  in  Table  Z- 

2  to  an  appropriate  level  would  not  provide 
small  businesses  with  sufficient  guidance 

'   *   *  to  adequately  protect  their  employees 
ITr.  5/7/86.  pp.  6-7). 

There  was  widespread  support  in  the 
record  from  public  interest  groups, 
professional  associations,  employee 
unions,  and  others  for  the  adoption  of 
proposed  Alternative  B  |Exs.  77-11, 
INIOSH);  77-31  (United  Paperworkers 
International  Union);  77-35  (College  of 
American  Pathologists);  77-38 
(Amalgamated  Clothing  and  Textile 
Workers  Union);  77-40  (American 
Nurses*  Association);  80-88 
(International  Ladies  Garment  Workers' 
Union);  86-1  (Public  Citizen  Health 
Research  Group);  Tr.  5/7/86,  p.  5  (the 
Occupational  Medical  Center);  Tr.  5/8/ 
86.  p.  5  (NIOSH);  Tr.  5/14/86,  p.  166 
(AFL-CIO);  Tr.  5/16/86,  p.  2  (United 
Furniture  Workers  of  America]]. 


Several  rulemaking  participants 
pointed  out  that  formaldehyde  meets 
established  criteria  for  classification  as 
a  potential  carcinogen.  For  example.  Dr. 
Michael  Silverstein,  Assistant  Director 
of  the  Health  and  Safety  Department, 
UAW,  asserted  that  "formaldehyde 
must  be  regulated  as  a  presumptive 
human  carcinogen "  because 
"indisputable  animal  carcinogenicity 
data  *  *  *  (are)  sufficient  to  render 
such  a  judgment"  [Tr.  5/14/86,  pp.  191- 
200).  Ms.  Jamie  Cohen,  Project 
Coordinator  of  the  United  Furniture 
Workers  of  America,  also  urged  OSHA 
to  promulgate  a  comprehensive 
standard  because  formaldehyde  is  a 
carcinogen  (Tr.  5/15/86,  p.  2).  Margaret 
Seminario.  Associate  Director  of  the 
AFL-CIO's  Department  of  Occupational 
Safety,  Health,  and  Social  Security, 
reported  that  the  AFL-CIO  considers 
formaldehyde  a  potential  occupational 
carcinogen  under  terms  of  OSHA's 
cancer  policy  [29  CFR  1990]  and  believes 
that  the  evidence  clearly  demonstrates 
that  exposures  allowed  under  the  old 
PEL  "pose  a  significant  risk  to  workers" 
[Tr.  5/14/86,  p.  166). 

NIOSH  was  a  major  proponent  of  the 
view  that  formaldehyde  should  be 
handled  as  a  carcinogen  in  occupational 
environments.  NIOSH  recommended 
that  formaldehyde  exposure  "be 
controlled  to  the  lowest  feasible  limit" 
on  the  basis  of  its  classification  as  a 
carcinogen  [Ex.  77-11,  p.  1].  NIOSH 
submitted  these  comments  in  fulfillment 
of  its  statutory  responsibilities  under  the 
OSH  Act,  which  require  the  Institute  to: 

develop  criteria  deahng  with  toxic 
materials  and  harmful  physical  agents  and 
substances  which  will  describe  exposure 
levels  that  are  safe  for  various  periods  of 
employment,  including  but  not  limited  to  the 
exposure  levels  at  which  no  employee  will 
suffer  impaired  health  or  functional 
capacities  or  diminished  life  expectancy  as  a 
result  of  his  work  experience  [Sec.  20(a)(3)]. 

The  American  Nurses'  Association 
[Ex.  77-40]  and  the  College  of  American 
Pathologists  [Ex.  77-35],  organizations  of 
health  professionals,  also  endorsed 
NIOSH's  approach. 

In  the  opinion  of  several  commenters, 
even  Alternative  B  is  not  sufficiently 
protective  against  formaldehyde's 
adverse  health  effects  [Exs.  80-36;  80-50; 
86-1;  101;  Tr.  5/7/86,  pp.  5-6;  Tr.  5/9/86, 
p.  86].  These  participants  urged  OSHA 
to  adopt  a  standard  that  would  include 
at  least  the  ancillary  provisions  of 
Alternative  B  along  with  a  more 
stringent  PEL  than  either  TWA  proposed 
by  OSHA  (1  or  1.5  ppm).  Public  Citizen 
Health  Research  Group,  an  advocacy 
organization  for  consumer  and 
occupational  health,  urged  regulation  of 
formaldehyde  both  as  a  potential  human 


carcinogen  and  an  irritant,  and 
expressed  strong  reservations  about  the 
adequacy  of  the  proposed  Alternative  B 
PEL  of  1  ppm  (8-hour  TWA)  [Ex.  101,  p. 
2].  Thurman  B.  Wenzl,  Industrial 
Hygienist  with  the  International 
Chemical  Workers  Union,  stated  that  a 
STEL  of  2  and  TWA  lower  than  1.5  ppm 
were  needed  to  reduce  the  risk  of 
sensitization  and  severe  irritation  that 
frequently  occur  at  levels  below  the  old 
TWA  of  3  ppm.  Mr.  Wenzl  also  pointed 
out  that,  as  proposed,  both  alternatives 
A  and  B  did  not  include  a  STEL,  and 
would  permit  high  short-term  exposures 
of  up  to  16  ppm  for  30  minutes  [Ex.  80- 
50,  pp.  1-2], 

In  addition.  OSHA's  review  of  the 
record  indicates  that  reduction  of  the 
exposure  limits  in  Table  Z-2  alone 
would  not  provide  protection  against 
dermal  sensitization  and  other  non- 
cancer  effects.  OSHA  bases  this 
conclusion,  in  part,  on  the  testimony  of 
experts  at  the  rulemaking  hearing.  For 
example,  Edward  A.  Emmett.  M.D.. 
Director  of  the  Center  for  Occupational 
and  Environmental  Health  at  Johns 
Hopkins  University,  stated  that: 

Regulatory  Alternative  A  *  *  *  would 
ignore  or  discount  all  other  effects  of 
formaldehyde  including  bums  to  the  eye. 
sensitization  of  the  skin,  irritation  of  the  skin, 
and  indeed  the  carcinogenicity  of 
formaldehyde  in  experimental  animals  which 
has  led  to  a  presumption  that  it's  a  potential 
human  occupational  carcinogen. 

For  example.  Regulatory  Alternative  A 
does  not  contain  any  provisions  to  decrease 
skin  exposure,  and  reducing  or  controlling  air 
levels  of  formaldehyde  will  have  little  or  no 
effect  on  protecting  the  skin  on  direct  contact 
with  sources  of  formaldehyde  [Tr.  5/6/86,  pp. 
68-69). 

OSHA  has  carefully  evaluated  the 
comments  regarding  the  proposed 
regulatory  alternatives,  and  has.  in 
addition,  weighed  the  evidence  on  the 
health  effects  associated  with 
workplace  exposures  to  formaldehyde. 
The  Agency  concludes  that  only  a 
comprehensive  standard  can  decrease 
the  risks  associated  with  all  of  these 
adverse  health  effects;  a  regulatory 
alternative  that  simply  lowers  the  PEL 
cannot  protect  workers  against  the 
broad  range  of  formaldehyde-induced 
health  effects. 

The  ancillary  provisions  contained  in 
a  full  health  standard  are  especially 
appropriate  in  the  regulation  of  an 
irritant  and  sensitizer  such  as 
formaldehyde.  For  example,  training  and 
personal  protective  equipment  provide 
important  worker  protection  when 
irritants,  which  by  deHnition  are 
corrosive  in  action,  inflaming  the  moist 
mucous  surfaces  of  the  body  [Ex.  73-175. 
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p.  20].  are  being  handled  in  the 
workplace.  The  inclusion  of  such 
requirements  is  consistent  with  section 
6(b)(7)  of  the  OSH  Act.  which  specifies 
that: 

Any  standard  promulgated  under  this 
subsection  shall  prescribe  the  use  of  labels  or 
other  appropriate  forms  of  warning  as  are 
necessary  to  insure  that  employees  are 
apprised  of  all  hazards  to  which  they  are 
exposed,  relevant  symptoms  and  appropriate 
emergency  treatment,  and  proper  conditions 
and  precautions  of  safe  use  or  exposure. 
Where  appropriate,  such  standard  shall  also 
prescribe  suitable  protective  equipment  and 
control  or  technological  procedures  to  be 
used  in  connection  with  such  hazards  and 
shall  provide  for  monitoring  or  measuring 
employee  exposure  at  such  locations  and 
intervals,  and  in  such  manner  as  may  be 
necessary  for  the  protection  of  employees.  In 
addition,  where  appropriate,  any  such 
standard  shall  prescribe  the  type  and 
frequency  of  medical  examinations  or  other 
tests  which  shall  be  made  available,  by  the 
employer  or  at  his  cost,  to  employees 
exposed  to  such  hazards  in  order  to  most 
effectively  determine  whether  the  health  of 
such  employees  is  adversely  affected  by  such 
exposure. 

Based  on  the  record  as  a  whole,  the 
Agency  concludes  that  regulation  of 
formaldehyde  as  a  potential  human 
carcinogen,  an  irritant,  and  a  sensitizer 
is  both  necessary  and  appropriate  to 
protect  workers'  health  and  functional 
capacity.  The  best  available  evidence, 
discussed  above  in  the  health  effects 
section,  clearly  dictates  promulgation  of 
a  final  rule  that  will  address 
formaldehyde's  potential  adverse 
effects,  including  skin,  eye,  and 
respiratory  irritation;  dermal  and 
pulmonary  sensitization;  and  cancer. 

Paragraph  (a)— Scope  and  Application 

Like  the  proposal,  the  final  standard 
applies  to  all  occupational  exposures  to 
formaldehyde,  including  those  in  general 
industry,  maritime,  and  construction. 
The  language  in  paragraph  (a)(1)  has 
been  altered  from  that  of  the  proposal  to 
clarify  that  the  standard  applies  to  a 
single,  specific  chemical  entity, 
formaldehyde,  with  a  Chemical 
Abstracts  Service  Registry  number  of 
50-00-0. 

Employee  exposure  to  formaldehyde 
can  occur  in  a  number  of  ways.  For 
example,  formaldehyde  production 
workers  are  potentially  exposed  to 
formaldehyde  gas;  workers  who  handle 
formaldehyde  solutions, 
paraformaldehyde,  or  materials 
containing  resins  or  glues  that  have 
releasable  formaldehyde  may  also  be 
exposed  to  gaseous  formaldehyde. 
These  solid  and  liquid  products  may 
also  present  a  risk  from  dermal  contact 
with  formaldehyde.  The  final  standard 


is  designed  to  protect  against  all 
hazards  from  formaldehyde  exposure, 
regardless  of  the  source.  (Of  couse.  the 
standard  does  not  necessarily  protect 
against  all  of  the  hazardous  ingredients 
in  a  mixture). 

The  Agency's  determination  that  all 
occupational  exposures  should  be 
covered  by  the  final  rule  is  consistent 
with  evidence  in  the  record  that  the  risk 
of  formaldehyde  exposure  is  related  to 
the  degree  of  exposure  rather  than  to  the 
operation,  workplace,  or  segment  of 
industry  in  which  such  exposure  occurs. 
OSHA's  position  on  the  appropriate 
scope  of  the  standard  is  unchanged  from 
the  proposal,  and  the  Agency  received 
only  a  few  comments  on  this  subject. 

The  proposed  rule  explicitly  stated 
that  OSHA  intended  the  standard  to 
apply  to  the  construction  industry.  The 
proposal  also  noted  that  OSHA's 
Advisory  Committee  on  Construction 
Safety  and  Health  had  requested  that 
OSHA  develop  a  separate  standard  for 
formaldehyde  for  the  construction 
industry  or  that,  as  an  alternative 
measure,  the  Agency  adopt  "the  most 
protective  standard  available"  [50  FR 
50414]. 

Despite  OSHA's  request  for 
information  on  how  the  standard  should 
be  modified  to  consider  the  unique 
characteristics  of  the  construction 
industry  [50  FR  50413],  OSHA  received 
very  little  information  on  this  industry 
and  has  reached  and  has  reached  the 
conclusion,  based  on  the  Agency's 
evaluation  of  the  types  of  construction 
jobs  known  or  suspected  of  having  some 
potential  for  formaldehyde  exposure, 
that  the  impact  on  this  industry  is  small. 
For  example,  Scott  Schneider,  an 
industrial  hygienist  with  the  United 
Brotherhood  of  Carpenters  and  Joiners 
of  America  testified  that  there  are 
several  construction  jobs  where  there  is 
potential  formaldehyde  exposure, 
including  laying  fioors  in  a  confined 
space  when  glues  containing 
formaldehyde  are  used,  blowing  of  urea- 
formaldehyde  foam  insulation  into 
walls,  and  cutting  and  sanding  wood 
products  containing  formaldehyde  [Tr. 
May  14, 1986,  pp.  137-138].  It  is  apparent 
that  in  the  past  construction  workers 
could  have  received  substantial 
exposures  to  formaldehyde.  However, 
negative  publicity  surrounding  the  use  of 
UFFI  has  virtually  eliminated  this  use  of 
formaldehyde.  Recent  evidence  on  the 
generation  of  "particleboard  aerosol"  by 
a  sanding  process  conducted  under 
laboratory  conditions  indicated  all 
airborne  formaldehyde  concentrations 
below  1  ppm  [Ex.  201-5A],  showing  that 
under  the  more  typical  intermittent 
exposure  situation  during  actual 
carpentry,  exposures  should  be  well 


below  the  action  level  of  0.5  ppm.  With 
the  exception  of  industrial  construction, 
whch  can  also  be  hazardous  because  of 
the  presence  of  formaldehyde  from  the 
operation,  there  appears  to  be  little 
impact  that  the  formaldehyde  standard 
will  have  on  the  construction  industry. 
OSHA's  analysis  of  the  data  available 
suggests  that  most  construction 
activities  result  in  worker  exposure  well 
below  0.5  ppm.  To  the  extent  that  there 
are  any  unique  operations,  such  as 
construction-related  maintenance,  or  an 
increase  in  the  use  of  formaldehyde- 
releasing  resins  in  a  confined  area,  the 
general  industry  standard  is  being 
applied  to  construction  (see  1910.19). 

A  representative  of  the  maritime 
industry.  Hal  Draper,  observed  that: 

it  would  be  impractical  if  not  impossible  for 
the  marine  cargo  handling  industry  to  meet 
the  requirements  of  the  proposed 
formaldehyde  standard  due  to  the  use  of 
casual  labor  and  mobile  work  sites  with 
remote  possibility  of  employee  exposure  to 
formaldehyde  (Ex.  80-53.  p.  2|. 

OSHA  has  chosen  not  to  write  a 
separate  standard  for  the  construction 
or  maritime  industries,  both  because 
commenters  did  not  suggest  any  specific 
modifications  to  the  standard  to  adapt  it 
to  the  mobile  worksite  environment 
typical  of  these  sectors  and  because  the 
Agency  believes  that  the  final  standard 
is  flexible  enough  to  present  few 
compliance  burdens  for  employers  in 
these  sectors. 

The  standard  has  been  tailored  so 
that  certain  provisions  become 
inapplicable  or  have  only  limited 
applicability  when  employee  exposure 
is  low.  For  example,  routine  medical 
surveillance  is  triggered  by  employee 
exposures  above  the  action  level.  Thus, 
the  standard  is  more  stringent  where 
employee  exposures  to  formaldehyde 
present  higher  risk  and  becomes  more 
flexible  in  situations  where  exposure 
and  risk  decrease.  The  final  rule  has 
been  structured  so  that  compliance 
burden  imposed  by  the  standard  is 
directly  to  the  potential  hazard  posed  by 
occupational  exposure  to  formaldehyde 
in  each  particular  employment  setting. 
The  Agency  believes  that,  because  of 
this  approach,  no  significant  compliance 
burden  will  be  imposed  on  construction 
or  martime  employers  whose  employees, 
in  general,  are  exposed  to  formaldehyde 
only  at  concentrations  believed  by 
OSHA  to  be  well  below  the  PELs. 

In  the  proposal,  OSHA  expressed  the 
intent  to  fully  cover  laboratory  uses  of 
formaldehyde  under  the  standard  [50  FR 
50470).  Further,  it  was  proposed  that  the 
limited  coverage  of  laboratories  under 
Hazard  Communication  be  enlarged  in 
the  formaldehyde  standard  so  that 
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laboratories  using  formaldehyde  would 
be  subjected  to  all  of  the  Hazard 
Communication  provisions  rather  than 
the  limited  provisions  found  in  29  CFR 
1910.1200(b)(3).  For  reasons  discussed 
more  fully  in  the  Hazard  Communication 
section  of  the  summary  and  explanation, 
OSHA  has  decided  not  to  enlarge  the 
hazard  communication  coverage  of 
laboratories  in  this  final  rule. 

The  Standard  Oil  Company,  which 
has  several  production  and  laboratory 
facilities  where  formaldehyde  is  used, 
requested  special  consideration  of 
laboratories.  According  to  Standard  Oil: 

The  Standard  Oil  Company  does  not 
believe  tfaat  laboratory  workplaces  should  be 
subjected  to  the  same  requirements  as  other 
workplaces  within  the  scope  of  the  proposed 
standard. 

In  contrast  to  typical  manufacturing 
locations,  work  practices,  quantities  of 
formaldehyde  handled  and  exposure  controls 
are  vastly  different  for  a  laboratory.  Small 
quantities  of  formaldehyde  are  used  in  most 
quality  control  and  research  laboratories;  the 
formaldehyde  is  handled  by  highly  trained 
technicians  and  chemists:  the  exposure  to 
formaldehyde,  is  usually  below  sensory 
irritation  levels:  the  duration  of  the  work  task 
is  short,  usually  lasting  only  a  matter  of 
minutes:  and  some  labs  require  handling 
formaldehyde  in  a  laboratory  exhaust  hood. 
Bused  on  the  small  amount  of  formaldehyde 
used,  the  concentration  of  formaldehyde  in 
the  lab  hood  exhaust  is  minimal  [Ex.  80-89. 
pp.  2-3  of  attached  commentsl. 

In  its  description.  Standard  Oil 
presents  the  case  of  a  typical  laboratory 
where  the  use  of  any  one  chemical,  in 
this  case  formaldehyde,  is  very 
incidental  and  a  minor  part  of  the 
overall  exposure  potential.  There  are 
undoubtedly  many  such  circiunstances 
where  formaldehyde  solutions,  in  minor 
quantities,  are  used  as  one  of  many 
reagents  or  where  very  small  amounts  of 
formaldehyde  are  present  as 
preservatives.  These  are  precisely  the 
circumstances  that  the  Toxic  Substances 
in  Laboratories  proposal  [51  FR  26660, 
July  24. 1986]  attempted  to  address: 
namely  the  nonroutine  use  of  small 
amounts  of  numerous  toxic  substances. 

OSHA  is  mindful  of  the  potential  for 
overlap  between  procedures  required  in 
laboratories  by  the  formaldehyde 
standard  and  the  procedures  under  the 
laboratory  standard.  In  finalizing  the 
laboratory  standard,  OSHA  will  make 
every  effort  to  assure  that  there  are  not 
conflicts  or  duplicative  requirements. 

However,  OSHA  has  identified  one 
laboratory  use  of  formaldehyde  where 
the  severity  of  the  exposures  to 
employees  have  tended  to  be  even 
greater  than  the  typical  exposures  that 
occur  within  general  industry.  This  is 
the  use  of  solutions  containing 
formalflehyde  to  preserve  tissue  and  the 


subsequent  handling  of  such  tissues. 
Exposed  employees  are  laboratory 
workers  and  teachers  in  histology, 
pathology,  and  anatomy  laboratories. 

Evidence  submitted  to  OSHA's  record 
|Exs.  78-20;  78-54;  85-29;  91;  128)  clearly 
confirm  that  work  in  such  laboratories 
may  result  in  routine  exposure  to 
formaldehyde,  both  by  inhalation  and 
by  dermal  contact.  Furthermore, 
numerous  examples  of  exposure  to 
extremely  high  airborne  concentrations 
of  formaldehyde  were  found  (Exs.  42-95; 
42-96;  175-17;  175-18],  as  was  evidence 
of  formaldehyde-induced  irritation  and 
skin  disorders  and  sensitization 
reactions  (Exs.  78-20;  78-54;  85-29). 
These  problems  were  found  despite  the 
very  high  level  of  training  and  education 
of  some  of  the  individuals  who  were 
being  exposed. 

While  many  biology  laboratories  have 
installed  adequate  engineering  controls 
and  require  their  employees  to  observe 
good  work  practices,  others  have  not 
done  so.  Dr.  Melvin  First,  of  the  Harvard 
School  of  Public  Health  and  an  expert 
witness  in  industrial  hygiene  and 
engineering  controls,  testified  that  17 
percent  of  a  group  of  637  personal 
samples  from  hospital  laboratories  were 
above  the  8-hour  TWA  of  1  ppm.  In  Dr. 
First's  opinion,  these  results  showed 
that  a  "significant  number  of  hospital 
laboratories  are  using  poor  work 
practices  or  lack  of  functional  hoods" 
[Tr.  May  16, 1986.  pp.  56-132). 

Given  the  severity  of  the  hazards 
found  and  the  ubiquitous  presence  of 
large  amounts  of  formaldehyde  solutions 
in  such  laboratories,  OSHA  beheves 
that  formaldehyde  use  in  histology, 
pathology,  or  human  or  animal  anatomy 
laboratories  (including  teaching 
laboratories)  should  not  be  included  in 
the  scope  of  the  proposed  Toxic 
Substances  in  Laboratories  standard^ 
These  facilities  and  operations  will  be 
covered  und»'  the  formaldehyde 
standard.  Given  the  significance  of  the 
exposures  and  the  severity  of  the  effects 
seen  in  such  workers,  Umiting  their 
coverage  under  the  formaldehyde 
standard  would  be  inappropriate. 

As  to  other  laboratory  uses  of 
formaldehyde,  it  is  unclear  whether  such 
uses  would  be  better  accommodated 
under  this  final  rule  on  Occupational 
Exposure  to  Formaldehyde  or  the  more 
general  Toxic  Substances  in 
Laboratories  rule  when  it  is 
promulgated.  Moreover,  any  category  of 
laboratory  that  is  eventually  exempted 
from  the  Toxic  Substances  in 
Laboratories  standard  will 
automatically  be  covered  by  this 
standard  to  the  extent  there  are 
occupational  exposures  to 
formald^yde.  This  issue  will  be 


considered  further  as  part  of  the 
promulgation  of  the  Toxic  Substances  in 
Laboratories  regulation.  O^A  believes 
that  most  laboratories  (except  histology, 
pathology,  and  anatomy)  are  already  in 
compliance  with  the  provisions  of  the 
formaldehyde  standard.  However,  to 
avoid  imposing  start-up  costs  for  other 
laboratories  under  this  standard  which 
may  be  unnecessary  if  the  formaldehyde 
standard  is  susperseded  by  the  general 
standard  for  laboratories.  OSHA  is 
extending  the  compliance  date  for  other 
laboratories  to  September  1, 1988.  at 
which  time  the  Laboratory  standard  is 
expected  to  be  in  effect.  Given  the 
severity  of  the  health  effects  projected 
to  occur  at  the  existing  3  p|Hn  TWA,  5 
ppm  ceiling,  and  10  ppm  peak,  however, 
OSHA  is  requiring  all  laboratories  to  be 
in  compliance  with  the  new  PELs  of  1 
ppm  as  a  TWA  and  2  ppm  as  a  STEL 
Clearly,  formaldehyde  is  a  very  toxic 
substance  which  must  be  handled 
extremely  carefully.  While  many  other 
labs  are  presently  in  compliance  with 
this  standard,  some  are  not,  and  OSHA 
is  hesitant  to  create  an  open-ended 
period  where  some  of  the  "other** 
laboratory  employees  will  have  no 
protection  from  some  of  the  adverse 
effects  of  formaldehyde,  especially 
those  protections  in  this  rule  triggered 
by  concern  about  the  dermal  effects 
associated  with  formaldehyde  exposure. 
Therefore,  should  the  Toxic  Substances 
in  Laboratories  final  rule  not  be  in  effect 
by  Septembo- 1, 1988.  this  rule  (29  CFR 
1910.1048)  will  become  elective  fOT  such 
other  laboratories  so  that  their 
employees  will  be  appropriately 
protected. 

The  Society  of  the  Plastics  Industry, 
Inc.  (SPI)  and  the  E.I.  du  Pont  de 
Nemours  Company  requested  an 
exemption  for  the  thermoplastic  acetal 
molding  industry  from  the  scope  of  the 
standanl.  The  Society  based  its  request, 
in  part,  on  the  assertion  that  small 
businesses  in  this  sector  would  have 
difficulty  in  fulfilling  the  standard's 
monitoring  requirements.  In  addition,  Du 
Pont  and  SPI  stated  that  exposures  in 
workplaces  in  this  sector  were  not 
above  1  ppm  PEL  (8-hour  TWA)  and  that 
the  sector  was  comprised  of  small 
businesses  without  the  capital  or 
personnel  resources  to  perform 
monitoring  or  medical  surveillance  [Ex. 
80-64,  p.  29).  However,  data  [Ex.  80-80] 
submitted  with  the  Society's  request 
show  that  employee  exposures  in  these 
operations  do  exceed  the  new  PELs  at 
times.  Therefore,  OSHA  believes  it 
would  be  inappropriate  for  O^A  to  > 
grant  the  requested  exemption.  OSHA  '  ' 
notes,  however,  that  to  the  extent  a 
particular  wm^lace  has  exptwure 
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below  the  action  level,  the  compliance 
burden  will  be  minimal. 

The  Scott  Paper  Company  urged 
OSHA  to  exempt  paper  products  from 
the  scope  of  the  standard's  hazard 
communication  requirements  because 
"the  use  of  paper  products  under  normal 
conditions  will  not  result  in  exposure  of 
workers  to  formaldehyde  at  levels  even 
remotely  approaching"  the  action  level 
or  PELs  proposed  by  OSHA  [Ex.  80r62, 
pp.  1-2J.  Where  paper  products  emit 
only  trivial  amounts  of  formaldehyde, 
the  final  rule's  hazard  communication 
provisions  will  not  be  triggered. 
Furthermore,  the  final  standard  exempts 
employers  whose  workplaces  contain 
only  mixtures  or  solutions  composed  of 
less  than  0.1  percent  formaldehyde  or 
materials  incapable  of  releasing 
formaldehyde  at  concentrations  at  or 
above  0.1  ppm  from  compliance  with  the 
hazard  communication  provisions.  Use 
of  this  regulatory  approach  means,  in 
effect,  that  the  great  majority  of 
downstream  uses  of  paper  products  will 
effectively  be  exempted  from  the 
standard.  Evidence  in  the  record, 
however,  indicated  that  certain  workers 
involved  in  the  production  of  paper 
products  may  be  exposed  to  significant 
levels  of  formaldehyde  [Ex.  149, 
Appendix  A].  In  addition,  the  United 
Paperworkers  International  Union 
(UPIU)  testified  that  many  industrial 
hygiene  practices  and  procedures  used 
in  this  sector  are  inadequate  [Ex.  149. 
Appendix  BJ.  Accordingly,  it  would  be 
inappropriate  for  OSHA  to  exempt  this 
industry  from  coverage. 

The  American  Furniture 
Manufacturers  Association  (AFMA) 
believed  that  the  occupational 
exposures  resulting  fix)m  downstream 
uses  of  formaldehyde-bearing  products 
are  sufficiently  different  from  those  of 
formaldehyde  producers  to  warrant 
separate  ancillary  requirements  [i.e., 
other  than  the  PELs).  The  AFMA  felt 
that  the  proposed  standard's  protective 
clothing,  emergency,  and  waste  disposal 
provisions  were  inappropriate  for 
furniture  manufacturers  [Ex.  80-68,  pp. 
5-6).  In  general,  OSHA  agrees  with 
AFMA  that  these  provisions  are  much 
less  important  in  a  plant  that  assembles 
furniture  that  they  are  where  large 
quantities  of  formalin  solution  are  being 
handled.  This  does  not  mean  that  it  is 
necessary  to  design  industry-specific 
standards.  The  general  standard's 
provisions  require  only  that  the 
employer  provide  the  protection  needed 
given  the  individual  circumstances. 
A  representative  of  the  maritime 
industry,  Hal  Draper  of  the  West  Gulf 
Maritime  Association,  asked  that  the 
final  rule  contain  an  exemption  for  "the 


storage,  transportation,  distribution,  or 
sales  of  formaldehyde  in  intact 
containters"  from  all  of  the  provisions  of 
the  final  rule  except  the  hazard 
communication  and  emergency 
requirements  [Ex.  80-53.  p.  2].  Mr. 
Draper  noted  that  such  a  "partial 
exemption"  would  be  in  keeping  with 
similar  language  in  OSHA's  proposed 
benzene  standard  [50  FR  50512]  and  in 
other  OSHA  standards  [Ex.  80-53,  p.  2J. 
With  the  exception  of  the  need  to  make 
an  objective  determination  that  the 
containers  are,  in  fact,  intact,  the 
formaldehyde  standard  already 
provides  the  relief  requested  by  Mr. 
Draper.  Employers  whose  only  use  of 
formaldehyde  involves  intact  containers 
would  have  minimal  obligations  under 
the  standard. 

On  the  basis  of  OSHA's  analysis  of 
these  comments,  the  Agency  believes 
that,  at  the  present  time,  a  single 
formaldehyde  standard  applicable  to  all 
occupational  exposures  to  formaldehyde 
is  most  appropriate  and  protective  of 
employee  safety  and  health.  OSHA 
believes  that  all  exposed  employees, 
including  those  exposed  only 
infrequently,  should  be  provided  with 
some  basic  protection  because  some  of 
the  adverse  effects  of  exposure  to 
formaldehyde  are  acute  and  arise  after 
only  a  few  minutes  of  exposure. 

The  major  change  to  the  scope  and 
application  section  of  the  standard  since 
the  proposal  is  the  deletion  of  the 
proposed  exemption  for:  (i)  Liquid 
formaldehyde  solutions  containing  less 
than  0.1  percent  formaldehyde,  and  (ii) 
solid  materials  made  fi-om  or  containing 
formaldehyde  that  are  incapable  of 
releasing  formaldehyde  into  the 
workplace  air. 

OSHA  received  many  comments  on 
this  proposed  exemption  [Exs.  80-21;  80- 
34;  80-35;  80-37;  80-54;  80-56;  80-59;  80- 
63;  80-64;  80-69;  80-72;  80-303;  Tr.  5/8/ 
86,  p.  18]  from  participants  requesting 
that  OSHA  extend  the  proposed  0.1 
percent  exclusion  for  liquid 
formaldehyde  solutions  to  solids 
containing  a  similar  percentage  of 
formaldehyde  [Exs.  80-54;  80-56;  80-59; 
80-64;  80-69;  80-72;  80-303].  The  major 
concern  expressed  was  that,  without  an 
exclusion,  employers  would  be  required 
to  label  articles  such  as  textiles,  apparel, 
envelopes,  and  other  common  items 
routinely  used  by  consumers  [Exs.  80-56; 
80-59;  80^;  80-72:  80-303).  Evidence  in 
the  record  indicates,  however,  that  a  0.1 
percent  exemption  for  solids  which 
continue  to  release  formaldehyde  over 
long  periods  of  time  is  inappropriate  and 
potentially  dangerous.  For  example,  all 
textiles  would  be  exempt  under  such  a 
definition  according  to  representatives 


of  the  National  Cotton  Council  [Tr.  5/ 
14/86.  p.  76).  but  the  record  contains 
numerous  reports  of  formaldehyde- 
induced  illnesses  among  garment 
workers  (see,  for  example,  the  NIOSH 
HHEs  (Exs.  78  and  85)  cited  in  Health 
Effects).  OSHA's  generic  Hazard 
Communication  standard  clearly  covers 
textiles  used  in  apparel  manufacture, 
and  the  record  in  this  rulemaking  clearly 
supports  such  coverage. 

OSHA's  response  to  these 
commenters  has  involved  two  changes 
to  the  final  rule.  First,  the  Agency  has 
refined  the  definition  of  formaldehyde 
so  that  it  is  clear  that  the  standard 
applies  only  to  formaldehyde:  it  does 
not  cover  all  of  the  other  substances  that 
may  be  present  in  a  mixture.  Even 
though  OSHA's  generic  Hazard 
Communication  standard  exempts 
components  of  mixtures  present  in 
concentrations  of  less  than  0.1  percent 
by  weight,  an  employer  is  still  obligated 
to  recognize  the  minor  component  as 
hazardous  if  employees  are  exposed  at 
airborne  concentrations  over  either  PEL. 
The  best  method  available  to  assure  that 
such  hazardous  exposures  are  not 
occurring  is  the  use  of  employee 
exposure  monitoring,  or  at  the  least, 
objective  data,  which  the  formaldehyde 
standard  assures  will  be  collected  for 
formaldehyde.  Accordingly,  the 
exemption  has  been  moved  to  paragraph 
(m)(l)(i),  which  defines,  for  the  purposes 
of  hazard  communication, 
"formaldehyde  gas.  all  mixtures  or 
solutions  composed  of  greater  than  0.1 
percent  formaldehyde,  and  materials 
capable  of  releasing  formaldehyde  into 
the  air  under  any  normal  condition  of 
use  at  concentrations  reaching  or 
exceeding  0.1  ppm"  as  a  health  hazard. 

Although  use  of  this  definition  of  a 
formaldehyde  health  hazard  will  not 
ensure  that  every  employer  is  alerted  to 
the  presence  of  each  and  every  product 
that  contains  even  a  trace  of 
formaldehyde.  OSHA  believes  that  a 
manufacturer,  importer,  or  distributor  of 
a  formaldehyde-bearing  product  would 
be  aware  if  a  product  is  capable  of 
emitting  sufficient  formaldehyde  to  pose 
a  health  hazard. 

Paragraph  (bj— Definitions 

In  the  final  standard,  the  definitions  of 
"Assistant  Secretary".  "Authorized 
persons",  and  "Director"  remain 
unchanged  from  the  proposal. 

The  definition  of  an  "action  level"  as 
half  the  PEL,  calculated  as  an  eight-hour 
time-weighted  average  (TWA),  is  also 
essentially  unchanged  from  the 
proposaL  An  action  level  is  an  exposure 
limit  above  which  the  monitoring  and 
annual  training  provisions  of  the 
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standard  apply.  If.  on  the  basis  of  initial 
monitoring  results  or  objective  data, 
employee  exposures  are  found  to  be 
below  the  action  level  of  0.5  ppm  and 
below  the  STEL,  the  employer  is 
permitted  to  discontinue  monitoring  and 
certain  employee  training  practices. 
Although  employers  are  not  obligated  to 
achieve  the  action  level,  regulatory  use 
of  this  level  provides  an  incentive  for 
employers  to  reduce  exposures 
voluntarily  where  it  is  possible  for  them 
to  do  so. 

OSHA's  intent  in  adopting  an  action 
level  is  to  increase  the  cost- 
effectiveness  of  the  standard  while 
simultaneously  enhancing  employee 
protection.  As  the  proposal  noted  [50  FR 
50470],  there  are  two  rationales  behind 
the  action  level  concept:  one  statistical 
and  the  other  toxicological.  According  to 
the  proposal: 

The  statistical  basis  for  establishing  an 
action  level  is  that  measurements  of 
employee  exposure  can  vary  considerably  for 
a  number  of  reasons,  including  process 
variations,  sampling  and  analytical  methods 
limitations,  and  seasonal  changes.  Even 
when  all  measurements  on  a  given  day  may 
fall  below  the  PEL.  there  is  some  chance  that 
on  another  day.  when  exposures  are  not 
measured,  the  employee's  actual  exposure 
may  exceed  the  PEL.  It  has  been  shown  that 
when  measured  levels  are  greater  than  one- 
hdlf  the  PEL  the  employer  cannot  have  a  high 
degree  of  confidence  that  employees  are  not 
being  exposed  to  formaldehyde 
concentrations  in  excess  of  the  PEL  during  at 
least  some  part  of  the  work  week  whea 
exposures  are  not  measured.  Conversely, 
whim  the  employer  has  collected  sufficient 
samples  to  take  into  account  the  various 
process  and  sampling  related  variabilities, 
and  the  concentrations  are  below  the  action 
level,  the  employer  can  have  a  reasonable 
degree  of  confidence  that  the  PEX  is  not  being 
exceeded  on  days  when  measurements  are 
not  taken. 

Thus,  including  an  action  level  in  the 
standard  enables  the  Agency  to  help 
» mployers  usc  their  resources  most 
efficiently  and  effectively.  By  setting  a 
numerical  action  level  and  designating 
the  number  of  times  monitoring  must  be 
performed  in  a  year.  OSHA  relieves  the 
employer  from  having  to  make  complex 
statistical  calculations  to  determine  if 
his  or  her  workplace  is  truly  below  the 
PEL.  Employers  who  meet  OSHA's 
action  level  criterion  can  presume  that 
they  are  not  overexposing  their 
employees:  without  an  action  level, 
employers  would  have  no  practical 
assurance  that  a  decision  to  terminate 
monitoring  is  appropriate. 

The  action  level  is  also  beneficial  to 
employees,  since  they  are  placed  at 
lower  risk  when  their  employers  can 
reduce  workplace  exposures  below  the 
action  level.  Employers  therefore,  cao 


focus  their  protective  efforts  on  those 
employees  who  are  especially  serjsttive 
to  formaldehyde.  As  explained  in  the 
preamble  to  the  proposal, 

*  *  *  the  toxicological  basis  for  an  action 
level  takes  into  account  the  variability  of 
individuals  in  reacting  to  a  toxic  substance 
when  it  is  inhaled  or  otherewise  taken  into 
the  body.  Experiments  conducted  on 
laboratory  rodents  minimize  these  inherent 
differences  in  genetic  composition  by 
selecting  inbred  animals  from  the  same  strain 
and  same  colony  for  testing.  Their 
environments  are  further  controlled  in  terms 
of  exposures  to  other  substances,  to  diet,  to 
diurnal  variations,  and  to  temperature  and 
humidity.  Because  all  of  these  factors  are 
variables  in  humans,  there  is  a  much  wider 
range  to  responses  to  formaldehyde  in 
workers  than  in  test  animals.  In  particular, 
these  differences  are  seen  in  employee 
complaints  and  signs  and  symptoms  of 
irritation  from  formaldehyde  [50  FR  50470). 

As  discussed  in  the  Health  Effects 
section  of  this  preamble,  adverse  health 
effects  occur  at  levels  between  0.5  and  1 
ppm.  Approximately  10  percent  of 
workers  exposed  at  or  above  0.5  ppm 
but  below  1  ppm  will  experience 
discomfort  of  the  respiratory  tract  and 
eye  irritation.  Occupational  asthma  has 
also  been  documented  in  workers 
exposed  below  1  ppm.  Thus,  the  use  of 
an  action  level  provides  an  extra  margin 
of  safety  for  these  hypersensitive 
individuals. 

Many  participants  supported  the 
inclusion  of  an  action  level  in  this 
standard  [Exs.  77-2;  77-11;  77-12;  77-22; 
77-32;  77-34:  77-37;  80-21;  80-56;  98;  Tr. 
5/7/86,  p.  13].  For  example,  the  UAW 
commented  that  the  standard  should 
"include  an  action  level  below  the  PEL 
based  on  OSHA's  current  judgment  of 
exposure  levels  associated  with  various 
health  effects  which  may  occur  at  levels 
below  the  PEL"  [Ex.  77-12.  p,  2],  The  Air 
Transport  Association  recommended 
that  OSHA  adopt  an  action  level  below 
which  training,  physical  examinations, 
and  other  requirements  would  not  apply, 
because  such  a  level  would  provide 
employers  with  a  positive  incentive  to 
minimize  hazards  and  would  also 
reduce  costs  [Ex.  77-22]. 

Other  commenters  opposed  the 
adoption  of  an  action  level  [Exs.  77-9; 
77-10;  77-14;  77-17;  77-18;  77-19A;  77-23; 
77-24;  77-25;  77-28;  80-11;  80-59;  80-60; 
80-65;  80-68:  80-79;  80-257;  80-261:  80- 
303;  85-lllB:  86-23;  98: 113:  Tr.  5/12/86, 
p.  133:  Tr.  5/15/86,  p.  2}.  Some 
commenters  felt  that  an  action  level 
would  provide  no  additional  protection 
[Ex.  77-17]  or  that  it  is  unnecessary 
[Exs.  77-14;  77-23;  85-lllBI.  Several 
participants  believed  that  having  an 
action  level  would  actually  impose, 
rather  than  mitigate,  regulatory  costs 
[Exs  77-21;  77-25;  77-28;  80-26].  For 


example.  States  Industries  [Ex.  77-25] 
stated  that  the  action  level  would 
increase  production  costs  because 
"there  would  be  a  costly  medical  and 
technical  program  coupled  with  the 
action  level  concept."  In  addition, 
Temple-Eastex  [EX.  77-28]  commented 
that  an  action  level  "would  impose 
onorous  monitoring  on  the  company  to 
show  compliance  with  an  action  level 
set  at  0.5"  OSHA  believes  that  these 
comments  reflect  misunderstanding  of 
the  action  level  concept.  The  use  of  an 
action  level  permits  some  of  the 
standard's  major  provisions,  such  as 
annual  training,  to  be  focused  solely  on 
the  higher  risk  employee  rather  than  all 
employees  with  exposure  to 
formaldehyde. 

Some  respondents  objected  to  an 
action  level  because  they  believed  that 
formaldehyde  is  not  a  potential  human 
carcinogen  and  that  action  levels  were 
appropriate  only  for  chemicals 
associated  with  a  significant  risk  of 
cancer  or  with  chronic  health  hazards 
[Exs.  77-19A;  77-23;  80-258;  80-261;  80- 
303].  For  example,  James  Leker, 
representing  the  Masonite  Corporation, 
a  manufacturer  of  wood  products,  stated 
that  "the  proposal  of  an  'Action  level.' 
for  a  chemical  only  proven  to  be  an 
irritant  is  di^cult  to  understand"  [Ex. 
80-258.  p.  3].  Along  similar  lines,  James 
MacRae,  from  the  Office  of  Management 
and  Budget  (0MB).  stated  that: 

We  are  uncertain  u  to  the  need  in  this 
rulemaking  for  an  action  level  *  *  *.  If  the 
risks  below  the  PEL  cannot  be  shown  to  be 
significant,  then  extra  requirements  bdow 
the  PEL  will  not  improve  worker  protection 
[Ex.  80-261,  pp.  83-84) 

As  discussed  in  the  Significance  of  Risk 
section,  however.  OSHA  has  determined 
that  employees  exposed  over  their 
working  lifetimes  to  formaldehyde  at 
levels  below  the  PELs  may  remain  at 
significant  risk  of  incurring  health 
impairments. 

Clare  Sullivan,  Occupational  Health 
Specialist,  and  Steve  Trawick,  Director 
of  Safety  and  Health,  for  the  UPIU, 
stated  the  nnion's  position  that: 

There  is  no  safe  level  of  a  carcinogen.  Any 
level  of  exposure  to  formaldehyde  should 
trigger  monitoring,  methods  of  compliance, 
education,  personal  protective  clothing,  and 
medical  surveillance  [Ex.  ao-es,  pi  2|. 

OSHA  believes  that  action  levels  are 
particularly  appropriate  when  there  is  a 
clearly  defined  threshold  level  below 
which  no  illness  has  been  demonstrated. 
Thus,  an  action  level  is  especiaUy 
appropriate  for  acute  effects,  where  both 
the  statistical  and  toxicological  bases 
for  such  a  level  apply.  However,  the 
Agency's  decision  to  include  an  action 


level  in  this  standard  is  based  on  the 
belief  that  this  is  the  most  cost-effective 
approach  to  adopt  to  ensure  that 
employers  allocate  scarce  safety  and 
health  resources  to  higher  risk  workers. 
Further,  as  discussed  above,  deleting  the 
action  level  from  the  standard  woidd 
remove  incentives  to  reduce 
formaldehyde  exposures  below  the 
action  level. 

Several  rulemaking  participants 
emphasized  the  beneficial  function  of  an 
action  level  [Exs.  77-11;  77-12;  77-22; 
77-32;  77-34;  80-21;  Tr.  5/7/86.  p.  13].  For 
example,  J.  Donald  Millar,  M.D.,  Director 
of  NIOSH,  strongly  endorsed  the  action 
level  concept: 

The  action  level  is  an  effective  means  by 
which  the  employer  can  monitor  the 
effectiveness  of  existing  controls  and.  in  the 
event  of  exposures  beyond  the  action  level 
concentration,  take  remedial  action  [Ex.  77- 
11.  Attach.  1.  p.l). 

The  National  Kitchen  Cabinet 
Association  (NKCA),  a  national  trade 
association  representing  281  companies, 
stated 

*  *  *  NKCA  feels  that  it  would  be 
appropriate  to  establish  an  action  level  below 
which  firms  are  relieved  of  those  regulatory 
burdens  [Ex.  77-34,  p.  4). 

In  the  final  rule,  OSHA  has  used  the 
action  level  to  trigger  several  of  the 
standards  major  provisions,  including 
annual  training  and  the  initial 
monitoring  requirement.  This  is 
consistent  with  the  Agency's  traditional 
practice  with  regard  to  action  levels. 

There  was  disagreement  among 
commenters  who  supported  the  action 
level  concept,  regarding  the  level  at 
which  the  action  level  should  be  set 
[Exs.  77-2;  77-24;  80-36;  80-37;  80-18;  80- 
56;  80-59;  80-76;  80-86].  Several 
commenters  maintained  that  an  action 
level  below  1  ppm  would  not  be  useful 
to  employers  [Exs.  77-2;  77-24],  while 
others  felt  that  an  action  level  set  either 
at  75  percent  of  the  PEL  [EX.  80-SO]  or  at 
the  PEL  itself  [Ex.  80-52]  would  be 
appropriate.  On  the  other  hand,  Peter 
Breysse,  Associate  Professor  Emeritus  of 
the  School  of  Public  Health  and 
Community  Medicine  at  the  University 
of  Washington,  testified  that  the  long- 
term  health  effects  of  formaldehyde 
exposure  warrant  an  action  level  of  0.2 
ppm  [Tr.  5/7/86,  pp.  165-166]. 

OSHA  rejects  the  idea  that  an  action 
level  should  be  closer  to  the  PEL  than  50 
percent  of  the  8-hour  TWA.  The  closer 
the  action  level  is  to  the  PEL.  the  greater 
the  amount  of  exposure  monitoring  that 
OSHA  would  have  to  require  to  ensure 
compliance  with  the  TWA  on 
unmeasured  days.  This  approach  would 
not  be  cost  effective  or  protective  of 
worker  health. 


A  fiew  employees  remain  at  risk  from 
exposiu^s  to  formaldehyde  at  levels 
below  0.5  ppm,  and  the  final  rule 
provides  some  protection  for  these 
workers.  While  such  toxicological 
considerations  might  support  setting  an 
action  level  lower  than  one-half  the 
TWA,  OSHA  generally  sets  the  action 
level  at  one-half  the  TWA  because  the 
Agency  believes  that  figure  strikes  the 
appropriate  balance  between 
considerations  of  employee  protection, 
degree  of  hazard,  and  cost  effectiveness. 
OSHA  reaches  the  same  conclusion  in 
this  case. 

OSHA  believes  that  the  record 
supports  setting  an  action  level  at  50 
percent  of  the  TWA.  Meeting  the  action 
level  is  voluntary  (i.e.,  OSHA  does  not 
issue  citations  for  failure  to  comply  with 
an  action  level).  Employers  who  do  not 
reduce  worker  exposure  below  this  level 
will  simply  not  be  able  to  avail 
themselves  of  the  regulatory  relief 
offered  by  the  action  level  and  will 
therefore  not  be  exempted  from 
compliance  with  provisions  triggered  by 
the  action  level. 

A  concern  raised  by  Charles  Fryman, 
a  CIH  with  the  Standard  Oil  Company, 
is  that  detector  tubes  cannot  be  used  to 
measure  an  action  level  (AL)  set  at  0.5 
ppm,  because  colorimetric  tubes  "could 
not  be  used  to  determine  exposures 
below  the  AL"  [Ex.  80-8a  p.  Ij.  OSHA's 
inspection  data  indicate  diat  only 
limited  reliance  should  be  placed  on 
detector  tube  data.  For  example,  there 
was  poor  correlation  between  detector 
tube  data  and  personal  sampling  results, 
with  the  detector  tube  sometimes 
indicating  exposures  not  verified  by 
sampling  and  analytical  techniques 
more  specific  for  formaldehyde.  Thus,  it 
would  be  unwise  for  an  employer  to 
base  important  decisions,  such  as 
whether  or  not  a  woi4cplace  has 
achieved  the  action  level,  solely  on  the 
basis  of  results  obtained  with  a  detector 
tube.  The  usefulness  of  these 
instruments  is  largely  hmited  to  leak 
testing  or  to  range  finding  for  the 
purpose  of  selecting  an  analytical 
method. 

OSHA  has  carefully  reviewed  the 
comments  received  on  the  action  level 
and  has  determined  that  selecting  a 
level  of  one-half  the  final  rule's  PEL  is 
appropriate.  In  so  doing.  OSHA  agrees 
with  the  views  expressed  by  Michael 
Larsen.  who  summarized  the  potential 
benefits  of  an  0.5  ppm  action  level  as 
follows: 

To  minimize  the  regulatory  impact  on 
businesses  utilizing  formaldehyde  materials 
where  little  health  effects  can  be  expected,  I 
am  supportive  of  the  concept  of  the  action 
level  as  a  trigger  for  monitoring  and  medical 
surveillance  requirements.  A  permissible 


exposure  limit  of  I  part  per  million,  S-hour 
time  weighted  average  would  appropriately 
set  the  action  level  at  .5  parts  per  million  in 
air  [TR.  5/7/88,  pp.  12-13). 

"Emergency"  is  defined  in  the  final 
rule  as  any  occurrence,  such  as  but  not 
limited  to:  equipment  failure,  rupture  of 
containers,  or  failure  of  control 
equipment  that  results  in  an 
uncontrolled  release  of  a  significant 
amount  of  formaldehyde.  The  proposal 
defined  an  emergency  as  "any 
occurrence  such  as  but  not  limited  to 
equipment  failure,  rupture  of  containers, 
or  failure  of  control  equipment  that  is 
likely  to  or  does  result  in  an  unexpected 
significant  release  of  formaldehyde." 
This  change  from  the  proposed  language 
responds  to  a  comment  by  the  Medford 
Corporation,  which  stated  that  an 
emergency  is  an  actual  occurrence 
rather  than  to  an  event  "likely  to"  result 
in  an  emergency  [Ex.  80-37,  p.  1).  OSHA 
agrees  with  this  comment  and  has 
revised  the  definition  of  emergency 
accordingly. 

Two  commenters  requested  that 
"emergency"  be  defined  in  terms  of  a 
specific  quantity  of  formaldehyde  [Exs. 
80-37,  80-58).  OSHA's  experience, 
however,  indicates  that  for  most 
employers,  emergencies  are  most 
appropriately  identified  in  terms  of 
specific  events.  For  example,  most 
workplaces  design  their  emergency 
plans  around  various  emergency  events, 
such  as  fires,  explosions,  or  rupture  of  a 
process  line.  Employee  exposure  is 
implicitly  taken  into  account  because  it 
is  precisely  those  events  where 
employees  may  be  endangered  that 
constitute  an  emergency.  In  very  rare 
cases  where  emergencies  are  frequent, 
the  employer  may  find  it  cost-effective 
to  continuously  monitor  actual  exposure 
to  determine  when  "significant 
amounts"  of  formaldehyde  have  been 
released.  This  type  of  activity  would  not 
be  precluded  by  OSHA's  definition. 

"Employee  exposure"  is  defined  in  the 
final  rule  as  exposure  to  airborne 
formaldehyde  which  would  occur 
without  corrections  for  protection 
provided  by  any  respirator  that  is  in  use. 
The  definition  in  the  final  rule  is  merely 
an  editorial  clarification  of  the  proposed 
definition.  It  refiects  OSHA's  belief  that 
it  is  essential  to  know  employee 
exposure  levels  without  the  use  of 
respiratory  protection  to  determine 
whether  employees  are  being 
overexposed  and  whether  additional 
controls  are  needed.  OSHA  received  no 
record  comments  on  the  proposed 
definition  of  employee  exposure. 

"Formaldehyde"  is  a  colorless 
substance  with  the  formula  HCHO  and 
a  molecular  weight  of  30.03.  The 
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chemical  may  be  present  in  a  variety  of 
forms  in  industry,  including  pure 
formaldehyde  (a  gas),  formaldehyde 
solutions  [e.g.,  formalin,  which  is  37-55 
percent  formaldehyde  in  water  either 
with  or  without  an  alcohol  stabilizer], 
and  formaldehyde  gas  generated  from 
solids  such  as  paraformaldehyde  and 
resins  such  as  urea-formaldehyde. 
The  definition  of  formaldehyde 
provided  in  the  final  standard  is  brief: 

Formaldehyde  means  the  chemical 
substance.  HCHO,  Chemical  Abstracts 
Service  Registry  No.  SO-00-0. 

This  simple  definition  in  the  final  rule  is 
intended  to  convey  that  the  standard 
addresses  a  specific  chemical  regardless 
of  the  form  of  the  product  in  which  this 
chemical  is  found.  Formaldehyde  may 
be  present  in  simple  solutions,  such  as 
formalin,  or  in  complex  mixtures,  such 
as  occur  when  it  is  used  as  a        { 
preservative.  Formaldehyde,  in  its 
gaseous  form,  is  released  from  solid 
materials,  such  as  wood  products, 
textiles,  and  other  products  that  use 
formaldehyde-based  resins,  either 
because  it  is  an  entrapped  impurity  not 
bound  up  in  the  reaction  process  or  it  is 
a  decomposition  product.  Employee 
exposure  to  formaldehyde  in  any  of  the 
above-mentioned  circumstances  is 
covered  in  this  standard,  since  the 
exposure  is  to  the  chemical  entity. 
HCHO,  CAS  No.  5(M)0-0. 

To  the  extent  that  the  employee 
inhales  or  has  physical  contact  with 
formaldehyde,  either  as  a  gas.  a  liquid, 
or  from  a  solid  bearing  formaldehyde, 
this  exposure  is  covered  in  the  standard. 

Paragraph  (c} — Permissible  Exposure 
Limits  (PELs) 

The  final  rule  reduces  the  permissible 
exposure  limits  to  one  part 
formaldehyde  per  million  parts  of  air  (1 
ppm]  as  an  8-hour  time-weighted 
average  (TWA)  and  to  two  parts 
formaldehyde  per  million  parts  of  air  (2 
ppm)  as  a  15-minute  short-term  exposure 
limit.  OSHA  is  deleting  from  Table  Z-2 
of  29  CFR  1910.1000  the  previous 
exposure  limits  of  3  ppm  as  a  &-hour 
TWA.  5  ppm  as  a  ceiling  concentration, 
and  10  ppm  as  a  peak  concentration. 
The  final  rule  will  also  supersede  the 
permissible  exposure  limit  of  5  ppm  as  a 
ceiling  concentration  that  is 
incorporated  by  reference  in  OSHA's 
construction  standard  (29  CFR  1926.55). 
OSHA  has  determined,  based  on  the 
rulemaking  record,  that  a  reduction  in 
the  PELs  for  formaldehyde  is  necessary 
and  appropriate  because  occupational 
exposure  to  formaldehyde  at  3  ppm 
places  employees  at  significant  risk  of 
mortality  from  cancer  and  exposed 
workers  to  a  significant  risk  of  tkin  and 


respiratory  irritation  and  sensitization. 
OSHA  finds  that  these  effects  constitute 
material  impairments  of  health  within 
the  meaning  of  section  6(b)(5)  of  the  Act. 
The  determination  that  formaldehyde 
is  a  potential  occupational  carcinogen  is 
based  on  the  results  in  animal  studies, 
limited  evidence  of  formaldehyde- 
induced  cancer  in  hiunans,  and 
concordant  evidence  from  short-term 
tests.  OSHA  had  stated  in  the  proposed 
rule  that  the  available  epidemiologic 
evidence,  while  inconclusive  indicated 
that  exposure  to  formaldehyde  might  be 
associated  with  lung  cancer,  brain 
cancer,  and  leukemia  [50  FR  50447]. 
Since  that  time,  NCI  completed  a  cohort 
mortality  study  of  formaldehyde- 
exposed  workers  showing  excesses  of 
cancer  at  sites  in  the  respiratory  system. 
This  study  was  one  of  the  largest 
epidemiological  studies  ever  conducted 
and  it  received  extensive  analysis  and 
comment  during  the  rulemaking 
proceedings.  In  addition,  recently 
completed  studies  indicated  excess 
cancer  risk  in  mobile  home  residents 
presumably  exposed  to  formaldehyde 
(Exs.  200-3;  201-3B;  202-1.  pp.  37-38);  in 
resin  and  glue  workers  [Ex.  202-1.  pp. 
30-31.  47);  and  in  garment  industry 
workers  [Ex.  98A].  Additional 
information  from  case-control  studies 
indicates  that  exposure  to  formaldehyde 
is  related  to  an  increased  risk  of 
developing  squamous  cell  carcinoma  of 
the  nasal  passages  and  accessory 
sinuses  [Exs.  173;  201-llA;  1381].  This 
information  in  humans  is  consistent  with 
the  results  of  well-designed  animal 
studies  conducted  by  the  Chemical 
Industry  Institute  of  Toxicology  (CUT) 
and  New  York  University.  These  studies 
showed  an  increased  incidence  of 
squamous  cell  carcinoma  of  the  nasal 
cavity  in  two  separate  strains  of  rats 
exposed  to  formaldehyde.  Subsequent 
work  by  Tobe  et  al.  [Ex.  73-146]  in  rats, 
the  CIIT  study  in  mice,  and  short-term 
tests  of  genotoxicity  corroborate  these 
independent  findings  of  cancer  in 
formaldehyde-exposed  animals. 
Additional  work  by  the  CUT  showed 
that  rats  exposed  to  formaldehyde  at 
concentrations  below  the  3  ppm  PEL 
exhibited  decreased  mucociliary  flow 
[i.e.,  a  breakdown  of  potentially 
protective  mechanisms)  and  cellular 
alterations  indicative  of  an  early  stage 
in  a  process  that  could  lead  to  cancer 
(see  Health  Effects  section). 

In  addition  to  determining  that 
formaldehyde  must  be  regulated  as  a 
potential  human  carcinogen,  the  Agency 
finds  that  a  reduction  in  the  PELs  is 
necessary  to  protect  employees  from 
respiratory,  eye,  and  skin  irritation  and 
sensitization.  The  corrosive  irritation 
caused  by  formaldehyde  has  been 


recognized  for  many  years  and  is  the 
principal  reason  that  the  old  PEL  of  3 
ppm  was  established  [Ex.  42-9]. 
However,  evidence  in  the  record  clearly 
shows  that  many  employees  experience 
respiratory  or  skin  irritation  at 
formaldehyde  concentrations  below  3 
ppm  [Exs.  78-24;  78-27;  78-53;  78-76:  8S- 
18;  85-20;  85-21;  85-23].  In  addition, 
some  employees  become 
immunologically  sensitized  to 
formaldehyde  and  subsequently  develop 
allergic  skin  or  respiratory  reactions, 
even  when  they  are  exposed  to  very  low 
concentrations  of  formaldehyde.  Thus. 
OSHA  finds  that  formaldehyde's  irritant 
and  sensitizing  effects  also  support  the 
decision  to  reduce  the  PELs  for 
formaldehyde. 

OSHA  relied,  in  part  on  its  cancer 
risk  assessment  (Section  VI,  above)  in 
determining  that  a  significant  risk  of 
material  impairment  exists  at  the  old 
PEL  of  3  ppm  (TWA),  and  that  reducing 
the  PEL  would  substantially  reduce  that 
risk.  According  to  that  assessment, 
cancer  risk  for  workers  exposed  to  the 
previous  PEL  of  3  ppm  for  a  working 
lifetime  is  43.4  to  1.819  cases  of 
respiratory  system  cancer  per  100,000 
workers.  This  estimate  is  based  on 
application  of  the  multistage  model  of 
carcinogenesis  to  a  dose-response  curve 
derived  from  data  on  induction  of 
squamous  cell  carcinomas  of  the  nasal 
passages  in  rats.  These  data  also  yield 
predications  that  reducing  the  8-hour 
TWA  PEL  to  1  ppm  will  decrease  the 
cancer  risk  to  0.6  to  264  cases  of 
respiratory  system  cancer  per  100,000 
workers.  This  is  a  substantial  decrease 
in  the  risk  for  respiratory  system  cancer. 
Other  provisions  of  the  standard  will 
help  reduce  employee  risk  even  further 
to  a  point  that  the  Agency  believes  will 
approach  insignificance. 

OSHA  has  also  determined  that 
reducing  the  PELs  will  significantly 
reduce  the  associated  risk  from  acute 
irritation  and  sensitization.  Evidence 
reviewed  by  OSHA  during  the 
rulemaking  proceedings  indicates  that, 
at  levels  permitted  by  the  5  ppm  ceiling 
and  10  ppm  peak  concentrations, 
sensory  irritation  in  humans  is 
intolerable,  causing  burning  and  tearing 
of  the  eyes,  inflammation  of  the  moist 
mucous  surfaces  of  the  nose  and  throat, 
and  some  irritant  effects  in  the  lower 
respiratory  system.  At  the  3  ppm  8-hour 
TWA.  neariy  all  exposed  workers 
experienced  some  irritation  of  the  eyes, 
nose,  and  throat,  with  about  20  percent 
of  the  exposed  workforce  experiencing 
moderate  to  strong  irritation  with  great 
discomfort.  A  7-fold  increase  in  the 
prevalence  of  rhinitis  in  exposed 
workers  compared  to  controls  was  also 
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reported  among  workers  exposed  at  the 
3  ppm  PEL  [Ex.  42-130].  At  the  revised 
PELs  of  1  ppm  8-hour  TWA  and  2  ppm 
STEL,  evidence  evaluated  by  OSHA 
indicates  that  there  would  be  a 
substantial  reduction  in  the  severity  of 
these  effects,  with  the  majority  of 
formaldehyde-exposed  workers  who 
experience  irritation  having  only 
transient  mild  effects  upon  exposure  at 
the  1  ppm  PEL  and  the  2  ppm  STEL  (see 
Section  VI,  Risk  Assessment  and 
Section  VII,  Significant  Risk). 

8-Hour  TWA— Permissible  Exposure 
Limit 

In  December  1985.  OSHA  proposed  to 
reduce  the  8-hour  TWA  PEL  to  either  1.0 
or  1.5  ppm  in  response  to  divergent 
comments  on  the  ANPR.  OSHA's  final 
determination  that  a  1  ppm  8-hour  TWA 
is  necessary  and  appropriate  is  based 
on  the  Agency's  findings  that  health 
risks  will  be  substantially  reduced  at  the 
1  ppm  TWA  concentration  and  that  this 
exposure  level  is  feasible  in  all  sectors 
of  industry  covered  by  the  standard. 
Moreover,  when  the  reduced  PELs  are 
considered  in  conjunction  with  other 
provisions  of  the  standard,  such  as 
personal  protective  equipment, 
education  and  training,  employee 
exposure  monit(mng,  medical 
surveillance,  and  housekeeping,  the  risk 
associated  with  formaldehyde  exposure 
will  be  further  reduced. 

A  few  commenters  argued  that,  in 
their  opinion,  no  reduction  in  the  current 
level  of  occupational  exposure  to 
formaldehyde  is  necessary  [Exs.  80-10; 
80-29;  80-69;  80-258;  80-271;  80-lllAJ. 
As  the  Health  Effects  and  Significance 
of  Risk  sections  amply  demonstrate, 
exposure  to  formaldehyde  at  the  old  PEL 
of  3  ppm  is  associated  with  a  significant 
risk  of  material  health  impairment  and 
reduction  of  the  PEL  is  thus  dearly 
warranted. 

Nearly  all  of  the  rulemaking 
participants  who  commented  on  the 
issue  of  a  new  permissible  exposure 
limit  supported  the  need  to  reduce  the 
PELs  [Exs.  72-2;  77-4;  77-10;  77-12;  77- 
15;  77-16:  77-17;  77-19A;  alth  impairment 
reduction  of  the  PEL  is  thus  cleariy 
warranted. 

Nearly  all  of  the  rulemaking 
participants  who  commented  on  the 
issue  of  a  new  permissible  exposure 
limit  supported  the  need  to  reduce  the 
PELs  [Exs.  72-2;  77-4;  77-10;  77-12;  77- 
15;  77-16:  77-17;  77-igA;  /12/86,  pp.  185- 
215;  Tr.  5fU/a&,  pp.  138, 160, 164]. 

In  general,  commenters  supported  one 
of  three  positions  regarding  the  level  at 
which  to  set  the  8-hour  TWA  for 
formaldehyde: 

•  OSHA  should  establish  a  TWA  of 
1.5  ppm  on  the  grounds  that  health  risks 
are  not  significant  below  that  level  and 
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that  many  employers  could  not 
economically  achieve  lower  levels; 

•  OSHA  should  establish  a  TWA  of  1 
ppm,  which  is  needed  to  protect  against 
irritation  and  represents  a  feasible  level; 

•  OSHA  should  establish  a  TWA  of 
less  than  1  ppm  (0.5  or  0.1  ppm),  since 
formaldehyde  is  a  carcinogen  and  must 
therefore  be  regulated  to  the  lowest 
feasible  level. 

Many  industry  commenters  supported 
OSHA's  proposed  alternative  PEL  of  1.5 
ppm  [Exs.  77-2;  77-14,  77-20;  77-24;  77- 
27;  80-8;  80-11;  80-23;  80-24;  80-26;  80- 
30;  80-36;  80-37;  80-38;  80-40;  80-48:  80- 
56;  80-00;  80-303;  Tr.  5/13/86,  p.  66].  For 
example,  Ted  J.  Bauer,  a  Vice  President 
of  Medford  Corporation,  felt  that  a  1.5 
ppm  PEL  "would  provide  a  reasonable 
balance  between  the  needs  for 
employee  safety  and  comfort  and  those 
for  production  efficiency"  [Ex.  80-37,  p. 
1]- 

However,  commenters  supporting 
OSHA's  alternative  PEL  of  1  ppm  argued 
that  1.5  ppm  was  insufficiently 
protective  [Exs.  77-11;  77-12;  77-15;  77- 
16;  80-1;  97;  101;  Tr.  5/7/86,  p.  9;  Tr.  5/9/ 
86,  p.  89].  For  example,  Lori  Abrams  of 
the  Public  Citizen  Health  Research 
Group  cited  numerous  reports  showing 
formaldehyde  to  be  an  eye.  skin,  and 
respiratory  irritant  below  L5  ppm.  She 
also  noted  that,  in  1970,  NIOSH 
recommended  a  PEL  of  1  ppm  for  30 
minutes  based  solely  on  formaldehyde's 
irritating  effects  [Tr.  5/9/86,  p.  89]. 
Joseph  Wolfsberger,  a  CIH  with 
Monsanto,  also  supported  a  PEL  of  1 
ppm  to  reduce  potential  sensory 
irritation  and  pulmonary  function 
changes  [Ex.  80-58).  Other  commenters, 
including  the  Formaldehyde  Institute, 
supported  a  reduction  in  the  PEL  to 
between  1  and  2  ppm,  based  on 
evidence  that  exposure  to  formaldehyde 
at  concentrations  in  the  range  of  0.8  to 
1.2  ppm  can  cause  irritation  [Exs.  77- 
19A;  80-71;  164;  Tr.  5/12/86,  p.  185]. 

OSHA  agrees  with  these  commenters 
that  a  1  ppm  PEL  will  provide  more 
protection  from  the  irritant  effects  of 
formaldehyde  than  a  1.5  ppm  PEL.  For 
anckample,  the  subjective  response  study 
conducted  by  Andersen  and  Molhave 
[Ex.  42-10]  cleariy  showed  that  exposure 
to  formaldehyde  at  1.6  ppm  resulted  in  a 
higher  discomfort  score  among  subjects 
tested  than  did  exposure  at  0.83  ppm. 
Similar  results  were  seen  in  worker 
populations.  For  example,  Horvath  [Ex. 
60-5]  reported  that,  among  workers 
exposed  to  formaldehyde  at 
concentrations  ranging  from  0.4  to  1 
ppm,  27  percent  experienced  a  burning 
sensation  in  their  noses  and  21  percent 
experienced  sore  throats,  while 
corresponding  prevalences  were  42  and 
32  percent,  respectively,  among  workers 


exposed  to  formaldehyde  at 
concentrations  ranging  from  1  to  3  ppm. 

Evidence  corroborating  the 
carcinogenic  potential  of  formaldehyde, 
including  cytotoxicity  and  the  formation 
of  benign  tumors  in  animals  exposed  to 
formaldehyde  at  2  ppm.  and  OSHA's 
risk  assessment  also  provide  evidence 
to  reduce  the  PEL  to  1  ppm.  OSHA  finds 
that  the  predicted  reduction  in  cancer 
risk,  along  with  the  associated  reduction 
in  risk  from  acute  effects,  warrants 
reducing  the  PEL  to  1  ppm. 

A  number  of  other  commenters  who 
supported  the  alternative  PEL  of  1.5  ppm 
argued  that  reducing  the  PEL  to  below 
1.5  ppm  was  neither  technologically  nor 
economically  feasible  [Exs.  77-2;  77-20; 
77-24;  80-11;  80-59;  160]. 

OSHA  received  a  number  of 
comments  to  the  contrary,  indicating 
that  a  1  ppm  PEL  is  attainable  or  has 
already  been  achieved  in  the  affected 
industry  sectors  [Exs.  77-12;  77-15;  77- 
16:  77-17;  77-30:  80-11;  80-15;  80-58;  80- 
64;  101;  HOC:  128: 175-3;  Tr.  5/9/87,  p. 
89:  Tr.  5/16/86,  pp.  56-132].  These 
included  injformation  presented  by 
Centaur  in  its  feasibility  study  (covering 
wood  products,  foundries,  and  resin 
production)  [Ex.  85-116],  Dr.  Melvin 
First  of  the  Harvard  School  of  Public 
Health  (covering  funeral  services, 
foundries,  textile  finishing  and  apparel, 
wood  products,  and  laboratories)  [Tr.  5/ 
16/86.  pp.  56-132).  and  OSHA's  Health 
Response  Team  in  its  survey  of  wood 
products  facilities  [Exs.  85-112;  175-3]. 
In  addition,  Larry  Elliot  of  NIOSH 
testified  that  his  survey  of  apparel 
manufacturing  facilities,  which  included 
some  of  the  smallest  in  the  country, 
indicates  that  employee  exposures  are 
generally  below  1  ppm  as  a  TWA  [Tr.  5/ 
8/86,  p.  40).  OSHA  reviewed  these 
comments  and  other  record  of  evidence 
in  making  a  determination  that  a  PEL  of 
1  ppm  as  an  8-hour  TWA  is  both 
technologically  and  economically 
feasible  for  all  affected  industry  sectors 
(see  the  sections  on  Technological 
Feasibility  in  the  Regulatory  Impact 
Analysis  for  further  discussion). 

On  the  other  hand,  several 
commenters  [Exs.  80-47;  80-50;  80-65; 
80-70;  80-88;  80-257;  86-1;  89;  98;  Tr.  5/ 
6/86.  p.  69;  Tr.  5/8/86.  p.  10;  Tr.  5/14/86. 
p.  138]  urged  OSHA  to  adopt  an  8-hour 
PEL  below  1  ppm.  arguing  that  it  was 
feasible  to  do  so  and  that  OSHA  must 
establish  a  PEL  below  1  ppm  to  further 
reduce  the  risk  from  formaldehyde- 
related  cancer  and  irritation.  Richard 
Lemen  of  NIOSH  testified  at  the  hearing 
that  "*  *  *  the  proposed  standard  is 
inadequate,  not  only  to  protect  against 
carcinogenic  risk,  but  is  also  inadequate 
protection  against  irritation"  [Tr.  5/8/86. 
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p.  11).  NIOSH  (Ex.  98;  Tr.  5/8/86,  p.  10] 
recommended  that  formaldehyde 
exposures  be  reduced  to  the  lowest  level 
that  can  be  reliably  detected  in  the 
workplace.  In  its  post-hearing  brief,  the 
UAW  took  a  similar  position,  arguing 
that  OSHA  must  establish  a  PEL  at  the 
lowest  feasible  level,  and  that  a  TWA  of 
0.5  ppm  could  be  achieved  even  in 
foundries  [Ex.  173].  Daniel  Teitelbaum, 
M.D.,  Director  of  the  Denver  Clinic 
Medical  Centers  testified  that  a  PEL  of 
0.5  ppm  would  provide  more  health 
benefits  than  the  proposed  1  ppm  PEL 
alternative: 

I  think  it  would  certainly  increase  the 
universe  of  people  who  were  protected.  I 
have  had  patients  who  could  reliably  detect 
formaldehyde  in  a  double  blinded  situation  at 
.3  [ppm|.  So  I  think  there  would  be  some 
benefit  to  a  lower  PEL  [Tr.  5/5/86,  p.  138]. 

Lowell  Daily  and  Jamie  Cohen  of  the 
United  Furniture  Workers  of  America 
agreed  that  a  PEL  of  0.5  ppm  was 
necessary: 

If  one  were  to  consider  formaldehyde  only 
for  its  irritant  and  sensitization  properties, 
we  feel  a  PEL  of  0.5  ppm  is  feasible  within  the 
furniture  industry.  The  strong  irritant 
properties  of  formaldehyde,  even  at  low 
levels  of  exposure,  have  been  well- 
documented  throughout  the  literature. 
Complaints  received  by  the  UFWA  Health 
and  Safety  Department  from  our  members 
who  are  exposed  to  formaldehyde,  include 
eye.  nose,  and  throat  irritations,  rashes,  and 
headaches  [Ex.  80-257,  p.  3). 

OSHA  agrees  that  establishing  a  PEL 
of  0.5  ppm  would  provide  an  additional 
margin  of  protection  from  the 
noncarcinogenic  effects  of 
formaldehyde,  and  the  Agency  is  aware 
of  the  record  evidence  that  suggests 
some  employees  experience  irritation  at 
exposures  to  formaldehyde  below  1 
ppm,  especially  if  they  are  sensitized  to 
formaldehyde. 

OSHA  acknowledges  that  adopting  a 
0.5  ppm  TWA  PEL  rather  than  a  1  ppm 
TWA  would  reduce  the  risk  of  acute 
health  effects,  although  it  would  do  little 
to  further  reduce  the  risk  of  cancer 
which  is  already  smaller  at  1  ppm  and 
even  smaller  at  1  ppm  with  the  ancillary 
provisions.  A  0.5  ppm  PEL,  however, 
would  do  little  to  reduce  reactions  to 
formaldehyde  caused  by  specific 
sensitization,  because  that  risk  is  known 
to  persist  at  levels  substantially  below 
0.5  ppm.  The  final  rule  must  be  viewed 
in  its  entirety,  as  well;  the  protection 
afforded  by  the  8-hour  TWA  is 
inextricably  intertwined  with  the 
comprehensive  program  required  by  this 
standard.  Based  on  its  expertise  in  the 
field  of  occupational  health  and 
evidence  in  the  record,  OSHA  believes 
that  the  complete  standard  being 
promulgated  will  provide  appropriate. 


feasible,  administratively  practicable, 
and  comprehensive  protection  to 
employees  exposed  to  formaldehyde. 

Short-Term  Exposure  Limit 

In  addition  to  the  8-hour  TWA  PEL  of 
1  ppm,  paragraph  (c)(2)  of  the  final  rule 
requires  that  employers  ensure  that  no 
employee  is  exposed  to  formaldehyde  at 
concentrations  in  excess  of  2  ppm 
measured  over  a  15-minute  period. 
Although  OSHA  did  no  specifically 
propose  a  2  ppm  short-term  exposure 
limit  (STEL),  the  Agency  stated  in  the 
preamble  to  the  proposal  (50  FR  50472] 
that  a  STEL.  most  likely  established  at  2 
ppm,  might  be  necessary  to  ensure  that 
employees  are  not  subjected  to  the  acute 
adverse  effects  of  formaldehyde 
exposure  that  would  occur  at  the 
previous  5  ppm  ceiling  and  10  ppm  peak 
limits  and  requested  that  commenters 
examine  the  need  for  a  STEL  [50  FR 
50412].  The  Agency  considered  a  2  ppm 
STEL  to  be  feasible  in  the  affected 
industry  sectors  [50  FR  50419]. 

OSHA's  inclusion  of  a  STEL  in  the 
final  rule  is  based  on  evidence  that 
short-term  exposure  to  formaldehyde 
causes  acute  adverse  effects  such  as 
sensory  irritation,  hyperreactive  airways 
disease,  and  cytotoxic  effects. 

The  acute  effects  associated  with 
short-term  exposure  to  formaldehyde 
are  discussed  in  detail  in  the  Health 
Effects  section  of  this  preamble.  Based 
on  controlled  subjective  sensory 
response  studies  conducted  on 
volunteers  and  on  studies  of 
occupational  groups,  OSHA  has 
concluded  that  short-term  exposure  to 
formaldehyde  at  concentrations 
exceeding  3  ppm  produces  nearly 
intolerable  eye  and  respiratory  irritation 
in  all  workers.  Even  at  concentrations 
averaging  2  ppm  (range  1-3),  nearly  all 
workers  experience  slight  discomfort; 
(approximately  10  to  20  percent 
experience  mild  to  moderate  sensory 
irritation.)  Clearly  exposures  above  this 
level  would  be  unacceptable. 

Because  judgments  of  the  severity  of 
irritant  responses  are  subjective,  and 
because  responses  are  variable  within  a 
population,  adequate  data  do  not  exist 
to  permit  reliable  quantification  of  the 
effect  that  reducing  the  permissible 
exposure  limits  would  have  on  the 
prevalence  or  severity  of  sensory 
irritation.  However,  the  available 
evidence  clearly  shows  that,  at 
formaldehyde  concentrations  permitted 
by  the  previous  5  ppm  ceiling  and  10 
ppm  peak  limits,  nearly  all  workers 
would  experience  a  degree  of  sensory 
irritation  that  would  impair  their  ability 
to  function  on  the  job.  Moreover, 
promulgation  of  the  1  ppm  8-hour  TWA 
alone  is  insufficient  to  prevent  short- 


term  exposure  of  employees  to 
formaldehyde  at  concentrations  in  the 
range  of  5-10  ppm;  in  the  absence  of  a 
short-term  limit,  employees  could  be 
exposed  to  a  concentration  as  high  as  32 
ppm  for  15  minutes  and  still  not  exceed 
1  ppm  as  an  8-hour  TWA.  OSHA  has 
therefore  concluded  that  short-term 
exposure  to  formaldehyde  at  levels 
permitted  by  the  previous  standard  may 
cause  material  impairment  of  health  and 
functional  capacity,  and  that  by 
reducing  the  short-term  limit  to  2  ppm. 
the  majority  of  workers  will  be 
protected  against  such  effects  (see 
Section  VIL  Significant  Risk). 

In  addition  to  reducing  the  prevalence 
and  severity  of  irritant  responses  to 
formaldehyde,  a  2  ppm  STEL  will  reduce 
the  prevalence  of  occupationally 
induced  asthma  and  reactive  airways 
disease.  At  the  informal  hearing.  Dr. 
Teitelbaum  testified  that  new  cases  of 
reactive  airways  disease  will  continue 
to  develop  among  formaldehyde- 
exposed  workers  unless  a  STEL  is 
imposed: 

I  have  seen  such  short-term  exposures  in 
health  care  situations,  in  a  number  of  glueing 
operations  *  *  *.  Based  on  the  work  which 
Brooks  and  Bernstein  and  Weis  have  recently 
published  demonstrating  persistent  reactive 
airways  dysfunction  syndrome  following 
short-term  exposures  to  very  irritating 
materials,  it  would  be  my  view  that  these  are 
potentially  serious  problems  *  *  *.  It  is 
appropriate  to  have  a  short-term  exposure 
limit  *  *  •  certainly  not  above  2  or  3  ppm 
and  *  *  *  without  that,  we  are  going  to  see 
continuing  reactive  airways  disease,  as  well 
as  of  course  the  acute  bronchiolitis  *  *  * 
doesn't  leave  a  permanent  injury  (Tr.  5/5/86, 
p.  133). 

In  addition,  reseach  conducted  by  the 
CUT  (Exs.  70-23;  73-81F]  and  a  study  by 
Wilmer  and  co-workers  [Ex.  85-107] 
have  shown  that  exposure  concentration 
is  a  more  important  factor  for 
formaldehyde-induced  cytotoxicity  than 
is  cumulative  dose.  A  single  6-hour 
exposure  to  6  ppm  or  15  ppm  was 
sufficient  to  produce  cytotoxicity  in  the 
nasal  passages  of  rats;  rats  exposed  to  a 
single  6-hour  exposure  of  0.5  ppm  or  2 
ppm  did  not  exhibit  any  cellular  changes 
in  the  nasal  epithelium  [Ex.  73-81F]. 
NIOSH  has  concluded  that  the  Wilmer 
et  al.  study  provides  "strong  evidence  in 
support  of  a  carcinogenesis  mechanism 
for  formaldehyde  involving  cell  killing 
and  cell  proliferation"  [Ex.  98,  pp.  7-8]. 
Similar  pathological  findings  were 
reported  in  the  chronic  CUT  study  from 
interim  and  unscheduled  sacrifices  of 
mice  and  rats  [see  Ex.  42-131].  Thus, 
OSHA  believes  that  the  appearance  of 
cytotoxic  changes,  even  following  short- 
term  exposure  to  formaldehyde,  is 
indicative  of  an  increased  risk  of 
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developing  cancer.  Therefore,  reducing 
the  STEL  to  2  ppm  will  further  limit 
formaldehyde-induced  cytotoxicity,  thus 
reducing  the  probability  of  developing 
cancer. 

The  view  that  a  revised  short-term 
limit  will  reduce  the  potential  for  the 
formation  of  precancerous  lesions  was 
supported  by  NIOSH  [Ex.  98],  Michael 
Larsen  [Tr.  5/7/86,  pp.  11-12],  Robin 
Whyatt  of  the  National  Resources 
Defense  Council  (NRDC)  [Tr.  5/15/86.  p. 
10],  and  Dr.  Franklin  Mirer  of  the  UAW 
[Ex.  173.  p.  13].  NIOSH  stated  that  the 
data  indicating  that  cytotoxicity  is 
concentration  dependent  "*  *  *  support 
the  need  to  reduce  formaldehyde 
exposure  concentration  to  the  fullest 
extend  feasible,  particularly  by 
reduction  of  short-term  high  exposures" 
[Ex.  98.  p.  9]. 

Other  commenters  pointed  out  that  a 
STEL  was  needed  to  prevent  extremely 
high  exposures  from  occurring  in  work 
operations  where  formaldehyde's  use  is 
characterized  by  short-term  exposures 
to  formaldehyde.  For  example,  Michael 
Larsen  noted  in  his  post-hearing 
comments  that  pathologists, 
photographic  film  developers, 
embalmers,  biology  teachers, 
anatomists,  tissue  preparers,  and 
workers  in  operations  using 
formaldehyde-containing  adhesives  and 
glues  have  only  intermittent  exposure  to 
formaldehyde  [Ex.  135.  p.  2]. 

The  intermittent  nature  of  exposure  to 
formaldehyde  among  hospital  workers 
was  also  discussed  by  James 
Notarianni.  Technical  Services 
Coordinator  for  Gas  Monitoring  and 
Analysis,  Inc. 

*  *  *  a  revocation  of  the  STEL's  for 
formaldehyde  would  not  be  in  the  best 
interest  of  employee  health,  particularly  in 
the  hospital  laboratory  environment.  It  has 
bein  my  experience  that  the  majority  of 
occupational  exposure  to  formaldehyde  in  the 
hospital  laboratory  environment  is  of  a  short- 
term  nature,  and  that  8-hour  TWA  exposure 
assessments  only  may  not  adequately  outline 
potential  employee  overexposure.  Specific 
laboratory  procedures  involved  with  gross 
specimen  preparation,  specimen  disposal, 
formalin  mixing,  etc.  pose  a  substantial  threat 
of  high-level,  short-term  exposure  to 
formaldehyde,  both  as  an  eye  and  respiratory 
system  irritant,  and  also  in  terms  (as  is  noted 
in  the  proposed  rule)  of  other  more  serious 
acute  health  risks.  If  a  STEL  is  not  instituted, 
these  risks  may  go  unassessed  by  8-hour 
TWA  monitoring  only  [Ex.  80-260,  p.  Ij. 

Clare  Sullivan  of  the  UPIU  testified 
that  short-term  exposures  ranging  from  4 
to  10  ppm  have  been  reported  in  the 
coatings  preparation  areas  in  papermills 
and  in  specialty  and  corrugated  paper 
operations  [Tr.  5/15/85,  pp.  6-7J.  She 
also  testified  that  UPIU  members  have 
reported  symptoms  such  as  nausea. 


nosebleeds,  and  upper  respiratory 
distress  following  short-term  exposures 
of  this  magnitude.  Scott  Schneider  of  the 
United  Brotherhood  of  Carpenters  urged 
OSHA  to  adopt  a  STEL  because  of  the 
need  to  limit  intermittent  exposures  to 
formaldehyde  that  occur  in  the 
construction  industry  [Tr.  5/14/86,  p. 
159]. 

After  reviewing  this  testimony  and 
other  evidence  in  the  record,  OSHA  is 
convinced  of  the  need  to  include  a  STEL 
in  the  final  rule  for  formaldehyde,  since 
many  work  operations  are  characterized 
by  intermittent  exposures  to 
formaldehyde,  rather  than  by  relatively 
constant  levels  of  exposure.  In 
situations  where  there  is  the  potential 
for  intermittent  exposure  during  certain 
work  operations,  imposing  a  limit  on  the 
8-hour  TWA  exposure  alone  would  not 
adequately  ensure  the  protection  of 
employee  health  and  functional 
capacity.  To  the  extent  that  employee 
exposures  is  a  workplace  are 
characterized  by  constant,  low  level 
exposure  to  formaldehyde,  the  STEL 
should  present  no  additional  burden. 

The  vast  majority  of  rulemaking 
participants  who  addressed  the  issue  of 
a  STEL  believed  that  2  ppm  was 
appropriate  to  protect  workers  against 
irritant  effects,  although  opinions 
differed  as  to  the  duration  over  which 
short-term  exposures  should  be 
monitored.  These  commenters  included 
the  Formaldehyde  Institute  [Ex.  80-71], 
the  American  Apparel  Manufacturers 
Association  (AAMA)  [Ex.  77-2],  the 
Hardwood  Plywood  Manufacturers 
Association  (HPMA)  [Ex.  77-18;  Tr.  5/ 
13/86.  p.  137].  the  National  Cotton 
Council  [Exs.  77-20,  80-59],  the 
American  Textile  Manufacturers 
Institute  (ATMI)  (Exs.77-27,  80-303],  the 
International  Chemical  Workers  Union 
[Ex.  8(V-50],  the  Society  of  the  Plastic 
Industry,  Inc.  (SPI)  [Ex.  80-80],  Public 
Citizen  Health  Research  Group  [Tr.  5/9/ 
86,  p.  94],  and  several  companies  that 
produce  or  use  formaldehyde-containing 
products  [Exs.  77-10;  77-15;  77-16;  77-17; 
77-23;  80-26;  80-38;  80-48;  80-58;  80-64; 
80-77;  80-78).  The  need  to  limit  short- 
term  exposures  to  formaldehyde  has 
been  recognized  by  many  employers,  as 
evidenced  by  the  number  who  have 
adopted  a  2  ppm  internal  short-term 
limit  [Exs.  77-15;  77-16;  77-17;  80-58;  80- 
64;  80-85). 

Among  the  commenters  who 
supported  a  2  ppm  STEL,  opinion  was 
divided  on  whether  exposures  should  be 
averaged  over  a  15-minute  exposure 
period  [Exs.  77-16;  80-64;  80-48;  80-78; 
80-272]  or  a  30-minute  exposure  period 
[Exs.  77-10;  77-12;  77-15;  77-17;  77-18; 
77-27;  80-38;  80-56;  80-59;  80-71;  80-303; 
Tr.  5/13/88,  p.  137;  Tr.  5/7/86  p.  170). 


Commenters  suggesting  a  30-minute 
STEL  expressed  concern  over  the 
accuracy  of  monitoring  results  when  a 
15-minute  sampling  period  is  used.  For 
example,  William  Groah  of  the  HPMA 
commented  that  a  sampling  period  of  30- 
minutes  would  be 

sufficiently  long  to  characterize  worker 
exposure  and  still  provide  values  that  are 
within  the  range  of  accuracy  for  currently 
used  analytical  methods  when  the  observed 
levels  are  something  less  than  [sic]  the 
allowable  STEL  (Ex.  77-18.  p.  iJ. 

Peter  Breysse  also  favored  a  30- 
minute  STEL  because  it  might  permit  the 
use  of  passive  dosimeters  to  monitor 
short-term  exposures  [Tr.  5/7/86,  pp. 
170-171).  As  discussed  in  the  exposure 
monitoring  section  of  this  preamble,  a 
number  of  methods  are  available  that 
can  be  used  to  monitior  15-minute 
average  short-term  exposures  for 
formaldehyde  within  the  limits  of 
accuracy  required  by  the  final  rule. 
OSHA  finds  that  the  promulgation  of  a 
15-minute  STEL  will  not  prevent 
employers  from  using  simplified 
methods  for  monitoring  short-term 
exposures  to  formaldehyde. 

OSHA's  selection  of  a  15-minute 
rather  than  30-minute  STEL  in  the  final 
rule  is  based  on  the  Agency's  findings 
that  at  2  ppm  15-minute  STEL  is 
technologically  feasible  (see  Section 
VIII  of  this  Preamble)  and  that  a  15- 
minute  STEL  will  be  more  protective 
against  acute  effects  than  a  30-minute 
STEL.  Because  the  short-term  limit  for 
formaldehyde  is  expressed  as  an 
integrated,  or  average,  exposure  over  a 
given  period  of  time,  a  STEL  averaged 
over  15  minutes  will  provide  little 
opportunity  for  workers  to  be  exposed 
to  higher  concentrations  of 
formaldehyde  over  a  shorter  period  of 
time.  In  contrast,  a  2  ppm  30-minute 
STEL  might  permit  workers  to  be 
exposed  for  brief  periods  of  time  [i.e..  5 
or  10  minutes)  to  concentrations  of 
formaldehyde  that  are  intolerably 
irritating.  Promulgating  a  15-minute 
STEL  will  provide  an  additional 
measure  of  protection  against  such  an 
occurrence. 

In  addition,  STELs  have  traditionally 
been  established  by  OSHA,  as  well  as 
by  the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH),  as  15-minute  average 
exposures  unless  a  different  period  is 
warranted  by  the  observed  biological 
effects.  In  the  case  of  formaldehyde, 
there  is  no  evidence  which  justifies  a  30- 
minute  STEL.  OSHA  believes  that  the 
more  conventional  15-minute  STEL 
period  is  to  be  preferred  in  the  absence 
of  a  compelling  reason  to  the  contrary. 
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A  number  of  rulemaking  participants 
urged  OSHA  to  promulgate  a  STEL  of 
1.5  ppm  or  1  ppm  (Exs.  80-47;  80-65;  80- 
88;  Tr.  5/7/86.  p.  38;  Tr.  5/8/86.  p.  131; 

Tr.  5/15/86,  p.  107) to  be  more 

protective  against  the  irritative  effects  of 
formaldehyde  than  a  2  ppm  short-term 
exposure  limit"  (Tr.  5/7/86.  p.  38).  The 
other  commenters  who  supported  a 
lower  STEL  recommended  that  OSHA 
adopt  a  1  ppm  STEL  based  on  NIOSH's 
1976  recommendation  that  exposures  to 
formaldehyde  not  exceed  1  ppm  over  30 
minutes  to  protect  against  irritant 
effects,  particularly  among  those  few 
workers  who  might  experience  a 
moderate  level  of  discomfort  at 
formaldehyde  concentrations  of  1  ppm. 

OSHA  is  aware,  from  its  review  of  the 
formaldehyde  literature,  that  some 
workers  will  experience  discomfort 
when  they  are  exposed  to  formaldehyde 
at  concentrations  below  1  ppm;  these 
employees  may  react  adversely  to  low 
concentrations  of  formaldehyde  either 
because  of  intrinsic  hypersusceptibility 
to  irritants  or  because  they  have  become 
sensitized  to  formaldehyde  as  a  result  of 
excessive  exposures  in  the  past.  To 
adopt  an  exposure  limit  that  ensures 
that  no  employees  will  experience  even 
mild  irritation  would  require  that  short- 
term  exposures  never  exceed  levels  far 
lower  even  than  1  ppm  [i.e.,  0.1  or  0.2 
ppm),  levels  that  OSHA  has  determined 
could  not  be  technologically  achieved  in 
most  formaldehyde-using  facilities. 
OSHA's  intent  in  issuing  a  2  ppm 
STEL  is  to  ensure  that  most  employees 
are  not  exposed  to  levels  of 
formaldehyde  that  will  cause  marked 
sensory  effects  of  sufficient  severity  to 
compromise  their  ability  to  perform  their 
work  in  a  safe  manner.  The  studies 
reviewed  by  OSHA  (see  Health  Effects 
and  Significant  Risk  sections  of  this 
preamble)  as  well  as  the  experience  of 
companies  that  have  adopted  a  2  ppm 
internal  short-term  limit  indicate  that 
the  vast  majority  of  workers  will  not 
experience  significant  acute  effects  if 
exposures  are  maintained  below  a  2 
ppm  STEL.  Moreover,  other  provisions 
in  the  standard,  such  as  medical 
surveillance,  protective  equipment, 
employee  information  and  training, 
hygiene  facilities,  and  housekeeping, 
may  afford  some  degree  of  protection  for 
the  small  number  of  hypersensitive 
workers.  As  discussed  earlier  in  this 
section,  the  1  ppm  8-hour  TWA  alone  is 
insufficient  to  ensure  that  employees  are 
protected  from  these  acute  effects.  Thus, 
OSHA  finds  that,  by  promulgating  a  2 
ppm  15-minute  STEL.  in  addition  to  the 
TWA,  the  Agency  has,  to  the  extent 
feasible,  ensured  that  employees  will  be 
protected  from  experiencing  health-  and 


work-impairing  formaldehyde  exposures 
in  their  workplaces. 

Alternative  Regulations 

Evidence  in  the  record  indicates  that 
it  is  feasible  for  many  industry  sectors 
to  achieve  exposure  levels  lower  than 
the  TWA  that  is  being  adopted.  Since 
there  is  some  residual  risk  at  1  ppm, 
OSHA  explored  the  possibility  of  setting 
different  PELs  for  various  sectors  of  the 
industry  based  on  feasibility  for  each 
sector  rather  than  basing  this 
determination  on  feasibility  in  all 
formaldehyde-handling  industries  as  a 
whole. 

Clearly,  a  PEL  could  not  be  set  below 
0.1  ppm  because  of  the  need  to  be  able 
to  distinguish  occupational  exposure 
from  environmental,  or  ambient  levels. 
Based  on  record  evidence,  it  appears 
possible  that  a  PEL  of  0.5  ppm  is  the 
limit  of  feasibility  in  many  industries, 
and  for  a  few  where  point  source 
emissions  are  difficult  and  expensive  to 
control,  a  PEL  of  1  ppm  would  be 
required. 

Review  of  the  information  on  the 
various  industry  sectors,  however, 
indicated  that  some  of  them  are  not 
readily  distinguished.  For  example, 
some  furniture  manufacturers  make 
their  own  wood  products;  others  do  not. 
Wood  products  producers  may 
manufacture  their  own  boards  or  they 
may  finish  imported  boards.  Exposures 
in  foundries  depend  on  the  type  of 
process  used;  some  use  no  formaldehyde 
at  all  and  others  have  some  of  the 
highest  exposures  seen  in  any  industry. 
Therefore  setting  industry-specific  PELs 
is  not  practical  in  this  instance,  nor  does 
OSHA  believe  that  it  is  a  preferred 
option  for  protecting  worker  health. 
Substantial  incentives  have  been 
incorporated  into  the  standard  to 
encourage  each  employer  to  lower 
airborne  exposures  in  individual  plants 
to  the  extent  feasible.  OSHA  beHeves 
that  setting  a  standard  that  requires  no 
action  on  the  part  of  an  employer  who 
maintains  a  workplace  with  exposures 
near  ambient  levels  and  free  of  dermal 
hazards  associated  with  formaldehyde; 
limited  actions  on  the  part  of  an 
employer  who  maintains  airborne  levels 
below  0.5  ppm  but  above  demonstrable 
levels;  and  more  extensive  protection, 
including  annual  training,  exposure 
monitoring,  and  medical  surveillance  for 
employers  who  maintain  exposure 
levels  below  1  ppm  but  above  0.5  ppm  is 
the  most  cost-effective  approach  that 
will  provide  the  greatest  protection  to 
formaldehyde  workers.  This  approach  to 
regulation  is  potentially  capable  of 
affording  greater  protection  to  workers 
in  some  industry  sectors  than  they 
would  obtain  if  sector-specific  PELs 


were  set.  Since  individual  employers  at 
each  plant  will  have  the  incentive  to 
lower  airborne  levels  based  on  their 
own  capabilities,  many  workers  in 
industry  sectors  where  feasibility  is  an 
issue  for  some  plants  should  have  lower 
airborne  exposures  than  would  be  likely 
if  a  sector-specific  PEL  without 
incentives  were  promulgated. 

Some  commenters  argued  that  eye. 
nose,  and  throat  irritation  provide 
workers  with  an  adequate  warning  to 
avoid  being  exposed  to  formaldehyde  at 
concentrations  that  have  caused 
tumorigenic  responses  in  rats  [Tr.  May 
12, 1986.  p.  96).  While  OSHA  agrees  that 
formaldehyde's  irritant  properties  may 
have  helped  limit  the  exposures  of  many 
workers  in  the  past,  frequently  to  levels 
below  the  existing  OSHA  standard. 
OSHA  also  believes  that  this 
observation  does  not  displace  the 
employer's  obligation  to  maintain  a  safe 
and  healthful  workplace  free  of 
recognized  hazards,  including  irritation. 
Nor  does  this  argument  alter  OSHA's 
determination  that  the  revised 
regulation  is  necessary  to  protect 
workers'  health  from  significant  risks, 
including  that  of  cancer. 

Paragraph  (d)— Exposure  Monitoring 

Section  6(b)(7)  of  the  Act  mandates 
that  standards  shall,  where  appropriate. 
"*  *  *  provide  for  monitoring  or 
measuring  [of]  employee  exposures  at 
such  locations  and  intervals,  and  in  such 
[a]  manner  as  may  be  necessary  for  the 
protection  of  employees."  Accordingly. 
OSHA  has  included  requirements  for 
employee  exposure  monitoring  in  the 
final  rule.  OSHA  believes  that  regular 
monitoring  of  employee  exposures  is  an 
essential  component  of  occupational 
health  programs  that  provides  important 
information  to  employers  on  the 
effectiveness  of  their  engineering 
controls  and  work  practices.  In  addition, 
monitoring  tells  the  employer  whether 
his  or  her  obligation  to  maintain 
employee  exposures  at  or  below  the 
PELs  is  being  met. 

Exposure  monitoring  has  been 
required  in  many  of  OSHA's  previous 
substance-specific  health  standards  (see 
Vinyl  Chloride.  29  CFR  1910.1017; 
Inorganic  Arsenic,  29  CFR  1910.1018; 
Lead,  29  CFR  1910.1025;  Cotton  Dust.  29 
CFR  1910.1043;  DBCP,  29  CFR  1910.1044; 
Acrylonitrile,  29  CFR  1910.1045;  Ethylene 
Oxide,  29  CFR  1910.1047;  Benzene,  29 
CFR  1910.1028).  The  monitoring 
requirements  of  this  final  rule  contain 
many  of  the  same  elements  as 
monitoring  requirements  in  other  OSHA 
health  standards,  including  provisions 
for  initial  and  periodic  monitoring-  the 
use  of  representative  sampling 
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strategies;  the  use  of  objective  data  in 
lieu  of  initial  monitoring;  termination  of 
monitoring;  precision  and  accuracy  of 
monitoring  methods;  and  employee 
observation  and  notification  of  required 
monitoring  results.  In  some  instances, 
the  regulatory  text  differs  from  that  of 
other  standards  in  order  to  clearly  spell 
out  acceptable  monitoring  techniques 
specific  to  formaldehyde.  Changes  in 
wording  or  format  do  not  necessarily 
signal  a  change  in  regulatory  intent 
between  regulations,  especially  when  no 
such  change  is  noted  in  the  preamble. 
Rather,  changes  of  this  nature  should  be 
interpreted  in  the  context  of  the  purpose 
of  the  regulatory  provision. 

The  monitoring  provisions  in  the  final 
rule  have  been  amended  from  those  in 
the  proposal  to  include  requirements  for 
monitoring  short-term  employee 
exposures  to  formaldehyde.  This  change 
reflects  OSHA's  determination  that  a 
short-term  exposure  limit  is  necessary  to 
protect  employees  irom  the  adverse 
health  effects  of  formaldehyde  exposure 
and  it  is  necessary  to  require  the 
employer  to  assure  that  the  STEL  has 
not  been  exceeded.  Accordingly,  the 
final  standard  includes  both  an  action 
level  and  a  15-minute  STEL  as  triggers 
for  the  initial  monitoring  and  frequency 
of  monitoring  requirements. 

Three  additional  changes  from  the 
proposed  rule  have  been  made: 
information  on  how  to  conduct  a 
representative  sampling  strategy  has 
been  expanded,  but  this  information  is 
now  completely  nonmandatory.  A 
method  for  selecting  employees  to  be 
monitored  is  presented  in  Appendix  B. 
Second,  the  requirement  to  increase 
periodic  monitoring  if  the  PEL  is 
exceeded  has  been  deleted  since  OSHA 
did  not  find  any  evidence  that  this 
would  actually  lead  to  a  reduction  in 
employee  exposure.  Third,  because  the 
product  manufacturer  is  not  required  to 
provide  a  material  safety  data  sheet 
(MSDS)  to  purchasers  unless  it  is 
suspected  that  the  product  is 
"hazardous",  employers  who  would  be 
unaware  of  the  presence  of  trace 
amounts  of  formaldehyde  in  products 
are  exempted  from  monitoring 
requirements. 

Objective  Data 

Paragraph  (d)(1)  of  the  final  rule 
requires  that  each  employer  covered  by 
this  standard  monitor  his  or  her 
employees  to  evaluate  their  exposure  to 
formaldehyde.  Paragraph  (d)(l](ii)(B) 
relieves  the  employer  of  this  monitoring 
burden  if  objective  data  show  that  the 
use  of  formaldehyde  or  formaldehyde- 
generating  products  cannot,  under 
foreseeable  conditions  of  use,  release 
formaldehyde  into  the  workplace  air  in 


concentrations  at  or  above  the  action 
level  of  0.5  ppm  or  the  STEL  of  2  ppm. 
The  objective  data  provision  is  similar 
to  the  proposed  provision,  except  that 
the  phrase  "formaldehyde-generating 
products"  is  used  in  place  of 
"formaldehyde  products"  to  clarify  that 
only  those  products  capable  of  releasing 
formaldehyde  and  thus  presenting  a 
hazard  are  included  in  the  standard. 
This  provision  is  included  to  minimize 
the  costs  of  initial  monitoring  in 
circumstances  where  insignificant 
amounts  of  formaldehyde  are  present  in 
the  workplace  and  where  the  risk  of 
exposure  to  formaldehyde  is  small. 
Employers  can  use  data  on  physical 
properties,  combined  with  information 
as  to  room  dimensions,  air  exchange 
rates,  and  other  pertinent  data, 
including,  for  example,  information  on 
work  practices,  to  estimate  the 
maximum  exposures  that  could  be 
anticipated  in  the  workplace.  Relying  on 
such  an  approach  to  estimate  worker 
exposures  from  objective  data  requires 
the  use  of  safety  factors  to  account  for 
uneven  dispersion  of  formaldehyde 
vapor  in  the  air  and  the  proximity  of 
workers  to  the  emissions  sources  [Ex. 
73-176).  Objective  data  could  also 
include  historical  data  on  employee 
exposures,  area  monitoring  conducted  to 
determine  ambient  formaldehyde  levels 
and  emissions  from  sources  of 
formaldehyde  releases,  or  carefully 
evaluated  monitoring  conducted  for 
other  than  a  full  shift  or  15-minute 
period. 

A  number  of  commenters  supported 
inclusion  of  a  provision  allowing  the  use 
of  objective  data  in  the  monitoring 
requirements  for  the  final  rule  [Exs.  80- 
56,  80-86,  80-89,  85-lllC).  For  example, 
Charles  E.  Fryman,  of  Standard  Oil 
Company,  suggested  that  "engineering 
studies  and  source  sampling"  can  also 
be  used  as  objective  data  that  document 
potential  exposures  to  formaldehyde, 
and  that  using  this  approach  would 
reduce  monitoring  costs  for  many 
workplaces.  He  elaborated  as  follows: 

As  recommended  by  the  American 
Conference  of  Governmental  Industrial 
Hygienists  in  their  publication  Industrial 
Ventilation,  there  are  situations  where  simple 
calculations  can  be  used  to  estimate 
workplace  concentrations  of  gaseous 
contaminants.  Given  gaseous  fonnaldehyde 
emission  rates  in  a  closed  area,  such  as  a 
room,  and  knowing  the  general  ventilation 
rate  for  the  closed  area,  the  concentration  of 
formaldehyde  can  be  estimated  [Ex.  80-89.  p. 
2). 

Other  commenters  expressed 
reservations  about  the  objective  data 
exclusion  for  monitoring.  Richard  Lemen 
of  NIOSH  suggested  that  OSHA  should 
clarify  the  definition  and  meaning  of  the 


term  "objective  data,"  (which  has  been 
done  in  Appendix  B)  and  that  OSHA 
should  indicate  "what  constitutes 
sufficient  evidence  of  compliance  with 
the  [objective  data  provision)"  (Tr.  5/8/ 
86.  p.  18).  In  a  similar  vein,  Michael 
Larsen  testified  that: 

Employers  using  objective  data  to  exempt 
themselves  from  monitoring  requirements 
must  do  so  using  the  utmost .  .  .  discretion. 
Many  industries  may  justifiably  feel  that  their 
product  has  a  low  potential  for  release  of 
formaldehyde.  Conditions  downstream  from 
the  manufacturing  process,  however,  may  be 
such  that  a  significant  formaldehyde 
exposure  could  be  experienced  due  to 
circumstances  beyond  the  control  of  the 
manufacturer.  For  instance,  consumer  articles 
impregnated  with  a  formaldehyde  resin  may 
hold  little  potential  for  releasing  measurable 
amounts  in  a  retail  environment.  The 
warehouse  where  the  articles  are  stored, 
however,  may  demonstrate  sharply  elevated 
levels  [Tr.  5/7/86.  p.  13). 

Several  participants  strongly  objected 
to  the  inclusion  of  an  objective  data 
exemption  for  monitoring  on  the  grounds 
that  objective  data  cannot  account  for 
all  of  the  complex  parameters  and 
factors  that  determine  the  magnitide  of 
employee  exposures  to  formaldehyde, 
and  that  employer  judgments  in 
estimating  exposures  may  be  inaccurate 
[Exs.  80-38;  80-65;  80-70;  80-257;  98: 106: 
113: 135;  176;  Tr.  5/8/86.  p.  18;  Tr.  5/7/86, 
p.  26;  Tr.  5/14/86.  p.  133).  These 
commenters  urged  OSHA  either  to 
delete  the  objective  data  provision  or  to 
clarify  the  kinds  of  data  that  can  serve 
as  objective  data  for  the  monitoring 
exemption.  For  example,  Scott 
Schneider  testified  that: 

Exposures  may  vary  based  on  temperaiure 
and  humidity  of  the  workplace,  work 
practices  used  by  an  individual,  general  and 
local  exhaust  ventilation  used,  the  age  and 
maintenance  history  of  the  machine  being 
used  and  the  ventilation  system  *  *  *  and 
many  other  variables.  OSHA  needs  to  set 
some  guidelines  so  that  employers  cannot  use 
this  exception  as  a  huge  loophole  to  escape 
the  requirements  of  the  standard  [Tr.  5/14/86, 
p.  133). 

OSHA  recognizes  that  many 
workplace  factors  must  be  taken  into 
account  by  employers  relying  on 
objective  data  (see  50  FR  50473).  When 
workplace  conditions  such  as  those 
described  by  Mr.  Larsen  exist,  employee 
exposures  above  the  action  level  and 
STEL  may  result  even  from  the  storage 
or  handling  of  products  that  contain 
relatively  small  amounts  of 
formaldehyde. 

In  retaining  the  objective  data 
requirement,  OSHA  does  not  intend  that 
employers  engage  in  complex  modeling 
exercises  as  a  substitute  for  employee 
exposure  monitoring,  and  the  Agency 
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recognizes  that,  in  workplaces  where 
many  complex  factors  must  be 
considered  to  use  objective  data,  a  high 
degree  of  uncertainty  will  be  associated 
with  trying  to  assess  employee 
exposures  from  objective  data.  In  these 
instances,  employers  should  conduct 
exposure  monitoring  instead  of  relying 
on  objective  data  so  that  they  can  have 
confidence  that  they  are  in  compliance 
with  the  standard's  provisions. 

Moreover,  in  workplaces  where  many 
complex  factors  combine  to  influence 
employee  exposures  to  formaldehyde, 
employers  may  find  it  easier,  more 
useful,  and  less  costly  to  monitor  rather 
than  to  try  to  evaluate  employee 
exposures  through  the  generation  and 
evaluation  of  objective  data. 

For  example,  compliance  with  the, 
HUD  product  standard  limiting 
formaldehyde  emission  rates  should  not 
be  used  by  certain  employers  as 
objective  data  unless  additional 
monitoring  is  performed  to  prove  that 
the  action  level  will  not  be  exceeded, 
despite  comments  suggesting  this 
approach  [Exs.  80-38;  80-86;  80-257;  Tr. 
5/14/86,  p.  132).  The  HUD  tests  alone 
may  not  be  relevant  as  objective  data 
because  they  apply  to  emissions  in  a 
finished  building  and  may  not  give  an 
accurate  assessment  if  such  materials 
are  being  sawed  or  sanded. 

Jerry  C.  Connors.  President  of  the 
Manufactured  Housing  Institute  (MHI). 
felt  that  the  manufactured  housing 
industry  is  an  "ideal  candidate"  for  the 
objective  data  exclusion.  He  elaborated 
that: 

Our  supplier,  the  wood  products  industry, 
has  . . .  gathered  objective  data  to  ensure  its 
products  are  complying  with  the  HUD 
product  standards.  The  HUD  standards  call 
for  emission  levels  that  do  not  exceed  0.2 
ppm  for  plywood  and  0.3  ppm  for 
particleboard.  The  HUD  target  level  for  aew 
manufactured  homes  is  an  ambient  level  of 
0.4  ppm.  One  of  the  principal  industries 
involved,  particleboard.  has  adopted 
voluntary  industry  standards  for  all 
particleboard  products  that  match  the  HUD 
particleboard  standard.  Another,  the 
hardwood  plywood  industry,  is  in  the  process 
of  adopting  an  industry-wide  voluntary 
standard  similar  to  HUD's  plywood  standard. 
The  net  impact  of  these  standards  is  to 
ensure  that  currently  over  80  percent  of  all 
particleboard  is  produced  to  the  HUD 
standard,  even  though  only  a  relatively  small 
portion  of  the  total  is  used  in  manufactured 
home  production  (Ex.  80-86.  p.  11). 

However,  the  MHI  also  collected 
employee  exposure  data  within  their 
industry  sector  [Ex.  80-86.,  p.  8]  so  ttiat 
some  correlation  between  the  HUD 
emission  test  data  and  expected 
exposures  can  be  made.  Of  73  samples 
taken  at  eight  plants,  all  but  three 
showed  8-hour  TWA  exposure  levels 


below  0.3  ppm.  Most  of  these  samples 
were  taken  at  operations  where  large 
amounts  of  particleboard  were  present. 
The  highest  exposure  level  reported 
(0.72  ppm)  was  taken  in  a  drapery 
sewing  department;  the  next  two  highest 
exposures  (0.63  and  0.48  ppm)  were 
detected  in  mill  rooms  where  dust  from 
pressed-wood  products  was  present. 
Thus,  it  appears  that  under  certain 
circumstances,  while  the  HUD 
certification  provided  useful  data  for 
assessing  employee  exposure,  merely 
meeting  the  HUD  product  standard 
might  not  ensure  employee  exposure 
below  the  action  level. 

On  the  other  hand,  data  submitted  by 
the  Weyerhaeuser  Company  indicated 
that  employee  exposure  in  the  wood 
products  distribution  centers  are  likely 
to  be  below  the  action  level.  In  addition, 
sampling  showed  that  ambient 
formaldehyde  concentrations  in 
warehouses  rarely  exceeded  0.1  ppm 
and  never  exceeded  0.14  ppm  [Ex.  80-38. 
Appendix  B]. 

Some  commenters  strongly  objected    ' 
to  any  use  of  HUD  data  for  assessing 
employee  exposure.  Scott  Schneider  of 
the  Carpenters  and  Joiners  testified  that: 

We  fail  to  see  the  relevance  of  the  HUD 
standard  with  regard  to  occupational 
exposures  in  the  wood  products  industry.  The 
exposures  of . . .  workers  sanding  or  cutting 
particleboard  bear  little  relationship  to  the 
amount  of  formaldehyde  off-gassing  from  the 
board.  The  same  is  true  for  workers  applying 
formaldehyde  resins  to  a  board  or  running  a 
veneer  press.  There  is  no  way  to  predict 
these  exposures  based  on  the  HUD  standard 
[Tr.  5/14/86.  p.  132). 

Similarly,  Lowell  Daily  and  Jamie 
Cohen  of  the  United  Furniture  Workers 
of  America  stated: 

The  UFWA  strongly  objects  to  *  *  *  [the 
objective  data]  proposal.  It  is  our  belief  that 
too  many  workers  will  be  at  greater  risks  of 
exposure  if  downstream  employers  are 
allowed  to  use  so  called  "objective  data," 
such  as  HUD  regulations,  to  make  a 
determination  that  monitoring  is 
unnecessary.  Relying  on  this  type  of 
"objective  data"  does  not  take  into  account 
the  amount  of  respirable  wood  dust 
containing  formaldehyde,  which  is  inhaled  by 
machine  operators.  Monitoring  is  the  best 
assurance  that  the  employers  and  employees 
will  be  informed  of  the  concentrations  of 
formaldehyde.  Based  on  the  [UFWA]  survey 
results,  it  is  clear  that  most  employers  do  not 
know  the  levels  of  formaldehyde  in  their 
plant.  We  believe  that  the  proposed 
formaldehyde  standard  should  contain 
provisions  which  require  all  employers  who 
use  formaldehyde  containing  materials  to 
monitor  employee's  exposure  to 
formaldehyde  [Ex.  80-257,  pp.  4-5). 

Using  the  objective  data  provision  in 
the  manner  described  by  Mr.  Schneider. 
Mr.  Daily,  and  Ms.  Cohen  is  not 


consistent  with  the  standard's  intent. 
HUD  standards  for  wood  products 
specifically  require  formaldehyde 
offgassing  rates  which  are  designed  to 
limit  the  potential  for  significant 
airborne  concentrations  of 
formaldehyde  in  homes  made  from  such 
products.  HUD  product  standards 
should  not  be  used  as  a  sole  justification 
for  failure  to  monitor  machine  operators 
exposed  to  respirable  wood  dust 
containing  formaldehyde;  the  exposure 
data  submitted  by  MHI  confirm  this. 
However,  an  employer  with  a  wood 
products  warehouse  facility  might 
reasonably  use  a  combination  of  data, 
such  as  the  wood  emissions  data  and 
information  on  air  exchange  rates  in  the 
facility,  to  show  that  employee 
exposures  in  the  warehouse  cannot 
exceed  the  action  level  or  STEL  under 
the  foreseeable  conditions  of  use. 

Exemption  from  Monitoring  for  Trivial 
Amounts 

In  the  final  rule.  OSHA  is  permitting 
one  additional  exemption  from  the 
requirement  to  monitor  exposure. 
According  to  paragraph  (d)(l){ii)(A),  the 
employer  need  not  initiate  exposure 
monitoring  unless  there  is  a 
formaldehyde  hazard  as  defined  in 
paragraph  m  of  this  standard  or  there 
are  employee  health  complaints  possibly 
associated  with  formaldehyde  exposure. 
This  exemption  addresses  the  problem 
that  very  small  amounts  of 
formaldehyde  are  offgassed  from  many 
end-use  products,  such  as  drapes, 
pressed  wood  furniture,  sofas,  rugs,  and 
paper  products. 

When  these  products  release  only 
small  amounts  of  formaldehyde,  such 
that  exposure  in  downstream  industries 
resulting  from  all  of  the  formaldehyde- 
bearing  or  releasing  products  present 
under  normal  conditions  of  use  is  not 
expected  to  exceed  0.1  ppm.  the 
manufacturer  need  not  label  the  product 
nor  provide  a  material  safety  sheet 
(MSDS).  Under  such  circumstances, 
employers  will  not  normally  be  expected 
to  monitor  for  formaldehyde  exposure  in 
the  workplace.  Indeed,  such  employers 
will  frequently  be  unaware  that  trace 
amounts  of  formaldehyde  are  present. 

However,  there  are  some 
circumstances  where  the  concentration 
of  formaldehyde  in  the  atmosphere 
might  increase  to  levels  higher  than  the 
manufacturer  of  the  product  could 
anticipate  either  because  the 
dov\mstream  user  is  not  using  the 
product  in  a  "normal"  manner  or 
because  much  greater  number  of 
products  releasing  formaldehyde  are 
present  than  the  manufacturer  could 
anticipate.  The  typical  situation  where 


this  conditkn  develcqis  is  is  newly 
renovated  offices  where  many  new 
materials  may  be  offgassing  a  maximum 
amount  of  formaldehyde  at  the  same 
time.  Coasequently.  if  employees  have 
medically  related  oomplaints  that  could 
possibly  be  related  to  formaldehyde 
exposure,  the  employer  will  have  to 
monitor  for  formaldehyde  despite  any 
exemption  given  otbenvise.  Once  tbe 
complaints  have  beea  resolved  and  any 
formaldehyde  exposiffe  abated,  the 
employer  would  no  longer  be  required  to 
continue  monitoring. 

This  exemption  is  intended  to  prevent 
employers  from  being  jeopardized  by  a 
potential  citation  for  failure  to  monitor 
employee  exposure  when  tfaey  could  not 
possibly  know  that  formaldehyde  is 
present.  "Sick  building  syndrome", 
however,  is  well-known  as  is  the 
suspicion  that  formaldehyde  may  be  one 
of  the  contributers  to  this  disease,  and 
OSHA  expects  employers  to  recognize 
this  as  a  special  circumstance  that  may 
require  exposure  monitoring. 

Initial  Monitoring 

Tlie  final  rule  requires  that  employers 
conduct  initial  monitoring  to  identify  all 
employees  who  are  exposed  to 
formaldehyde  at  or  above  the  action 
level  of  STEL.  This  sampling  need  not 
include  personal  sampling  of  each 
individual  employee  because  employers 
may  choose  to  monitor  on  a 
representative  basis.  Initial  monitoring 
must  be  repeated  whenever  there  have 
been  any  changes  in  the  workplace  that 
could  lead  to  new  or  additional 
exposures  to  employees  {i.e.,  when  the 
sampling  strategy  is  no  longer 
representative).  In  addition,  employers 
must  assure,  if  representative  sampling 
is  used,  that  measurements 
representative  of  the  employee's  worti 
shift  or  short-term  exposure  to 
formaldehyde  and  of  eadi  job 
classification  in  each  work  area  are 
taken.  This  approach  helps  to  limit  the 
number  of  samples  necessary  to 
represent  the  exposures  of  a  group  of 
employees  working  at  the  same  task. 

Initial  monitoring  in  the  final  rele  has 
been  expanded  from  the  proposal  to 
require  employers  to  identify  and 
monitor  employees  who  are  exposed  to 
formakiehyde  in  excess  of  the  2  ppm 
STEL  in  addition  to  monitoring 
employees  exposed  above  the  action 
level.  This  change  in  monitoring 
requirements  is  necessary  and 
appropriate  so  that  the  employer  can 
assure  that  the  STEL  as  well  as  the 
TWA  has  not  been  exceeded. 

Strategy  for  Initial  Monitoring 

In  the  proposal,  OSHA  described  in 
detail  horw  to  identify  employees  whose 


exposures  to  fonsaidehyde  should  be 
monitored.  Since  the  purpose  of  the 
monitoring  program  is  to  enable  tiie 
employer  to  determine  the  exponu-e  of 
each  employee  exposed  to 
formaldehyde  above  the  action  level  or 
STEL.  the  employer  must  first  establish 
where  exposure  to  formaJdehyde  occurs. 
To  identify  initially  the  operations 
where  employee  exposure  may  need  to 
be  monitored,  the  employer  should 
consider  at  least  the  following  elements: 
the  potential  that  operations  or 
processes  at  the  worksite  will  release 
formaldehyde  into  the  work 
enrironment;  evidence  that  employees 
have  complained  of  signs  of  symptons 
indicative  of  formaldehyde  exposure; 
and  each  employee's  distance  from 
sources  of  formaldehyde  emissions,  the 
employee's  mobility,  air  movement 
patterns,  and  differences  in  work  habits 
of  the  employees. 

The  employer  mnst  then  devise  a 
sampling  strategy  that  will  ensure 
identification  of  all  employees  exposed 
above  the  action  level  of  STEL.  The 
sampling  strategy  must  also  be  sensitive 
enough  to  detect  changes  in  exposure  or 
trends  that  occur  over  time.  A  detailed 
description  of  how  to  identify  employees 
for  monitoring  and  a  cost-effective 
sampling  stragegy  for  monitoring  are 
described  in  Appendix  B. 

To  determine  if  the  action  level  or 
STEL  is  actually  exceeded,  employers 
who  cannot  make  a  determination  based 
on  objective  data  must  conduct 
exposure  monitoring.  The  employer  may 
HKasuie  the  exposure  of  all  employees 
potentially  exposed  to  formaldehyde. 
The  employer  may  also  develop  a 
sampling  strategy  to  measure  exposures 
of  representative  employees.  In  general, 
however,  the  most  efficient  sampling 
strategy  identifies  and  measures 
employees  presumed  to  have  tbe  highest 
eiq>osure  potential,  llie  object  <rf 
selecting  maximum  risk  persons  is  to 
determine  if  the  measured  exposure  of 
any  employee  is  above  the  action  level 
or  STEL.  If  the  exposure  of  the  most 
heavily  exposed  employee  witbin  a 
given  group  (based  on  work  tasks  or 
location  of  the  woiic  station)  does  not 
exceed  the  action  level  or  STEL,  then 
other  employees  in  the  work  area  are 
probably  not  exposed  above  the  action 
level  or  STEL  and  no  further 
measurements  need  to  be  done  until 
conditions  change  to  the  extent  that  the 
validity  of  the  measurement  can  no 
longer  be  assured.  When  conditions 
change,  the  initial  monitoring  procedure 
begins  anew. 

Samples  collected  to  deterarine 
compliance  with  the  STEL  are  handled 
in  the  same  manner  as  those  for  the 
TWA  exposure  assessment  with  two 


exceptions.  First,  measurements  taken 
for  the  purpose  of  determining 
employees'  STEL  exposures  are  taken 
during  periods  of  maximum  expected 
airborne  concentrations  of 
formaldehyde.  Second,  samples  are 
usually  collected  in  a  nonrandom 
fashion,  taking  into  account  all  available 
knowledge  of  the  individual,  the  work 
station,  the  job  being  performed,  process 
variables,  and  relevant  environmental 
conditions  (e.g.,  heat,  humidity). 

There  are  situations  where  employee 
exposure  appears  to  be  constant 
throughout  the  workshift.  In  this  case, 
measurement  of  the  short-term  exposure 
through  nonrandom  sampling  may  be 
impossible.  However,  OSHA  believes 
that  these  employers  will  be  able  to  use 
full-shift  exposure  monitoring  data 
coupled  with  die  objective  data 
provision  to  demonstrate  that  actual 
monitoring  for  the  STEL  is  unnecessary. 

This  exposure  survey  approach,  which 
was  developed  by  Leidel,  Busch,  and 
Lynch  and  described  in  NIOSH 
publication  77-173,  Occupational 
Exposure  Sampling  Strategy,  was 
recognized  in  the  rulemaking  record  as 
being  reasonable  and  appropriate.  For 
example,  David  P.  Lewis,  a  OH  with 
Weyerhaeuser  Company,  supported 
OSHA's  proposed  monitoring  strategy, 
stating  that  it  "helps  to  limit  the  number 
of  samples  that  have  to  be  collected  and 
is  critical  to  practical  worker  exposure 
evaluations"  [Ex.  80-38,  p.  7].  Mr.  Fred 
Bowditch.  Vice  President  Motor  Vehicle 
Manufacturers  Association,  reported 
from  his  survey  of  10  motor  vehicle 
foundries  that  "the  sampling  strategy 
used  to  determine  which  employees 
should  be  monitored  for  formaldehyde 
exposures  was  not  appreciably  different 
among  the  *  *  *  [facilities  sur\'eyedj. 
Sampling  strategies  '  *  *  were  in  large 
part  a  result  of  the  industrial  hygienist 
determiniitg  where  the  exposures  were 
most  likely  to  occur"  [Ex.  200-8.  p.  1  of 
Enclosure  Ij. 

Use  of  the  Action  Level  Trigger  for 
Initial  Monitoring 

A  number  of  commenters  supported 
OSHA's  proposed  use  of  the  action  level 
to  trigger  initial  monitoring  [Exs.  77-11; 
77-24;  77-3,7].  Dr.  Millar,  Director  of 
NIOSH,  commented  that 

The  action  level  is  an  effective  means  by 
which  the  employer  can  monitor  the 
effectiveness  of  existing  controls  and.  in  the 
event  of  exposures  beyond  ihe  action  level 
concentration,  take  remedial  action  (Ex.  77- 
11.  p.  Ij. 

Lloyd  F.  Wood  of  Occidental 
Chemical  Corporation  agreed,  stating 
that  use  of  the  action  level  for  the 
monitoring  provisions  would  make  the 
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formaldehyde  standard  more  cost 
effective  [Ex.  77-37,  p.  1].  (See  also  Ex. 
77-24.  p.  7.] 

Other  commenters  disagreed  with 
OSHA's  proposed  action  level  trigger  for 
initial  monitoring  on  the  grounds  that 
initial  monitoring  should  be  triggered  by 
the  PEL  (Exs.  77-14;  80-59].  P.J.  Wakelyn 
of  the  National  Cotton  Council  of 
America  noted  that  "the  requirement  for 
initial  monitoring  should  be  to 
demonstrate  adequately  by  an 
appropriate  method  *  *  *  that  the 
workplace  is  below  the  PEL"  (Ex.  80-59, 
p.  6). 

OSHA  agrees  with  Dr.  Wakelyn  that 
the  intent  of  monitoring  is  to  identify 
persons  who.  at  times,  may  be  exposed 
above  the  PEL;  however,  formaldehyde 
exposures  would  be  expected  to  vary 
from  day  to  day  depending  on  process 
variables  and  environmental  conditions, 
so  that  it  is  not  appropriate  to  begin 
monitoring  only  when  it  is  known  that  a 
single  daily  exposure  is  exactly  at  the 
PEL.  Instead,  monitoring  should 
commence  when  employees  are 
identified  as  having  exposures  that  may 
be  significant,  that  is.  at  or  above  the 
action  level.  Such  exposures  may  be 
approaching  the  PEL  and  they  must  be 
carefully  evaluated  over  a  period  of 
time.  By  taking  this  approach,  employers 
can  be  reasonably  confident  that  they 
have  identified  all  high-risk  employees. 
Therefore,  OSHA  has  retained  the 
requirement  that  employers  conduct 
initial  monitoring  for  all  employees  who 
are  potentially  exposed  at  or  above  the 
action  level. 


Periodic  Monitoring 

Once  an  employer  has  identified 
employees  who  are  potentially  exposed 
to  formaldehyde  and  have  determined 
their  exposures,  the  results  of  the 
employee  monitoring  will  establish  if  the 
employer  must  continue  to  monitor  the 
employees'  exposure  to  formaldehyde.  If 
initial  monitoring  reveals  that  employee 
exposure  is  below  the  action  level  or  the 
STCL.  no  further  monitoring  is  required 
until  conditions  change  sufficiently  so 
that  exposure  may  have  increased  to 
above  one  of  the  triggers.  If  the 
employees'  exposures  are  above  the 
action  level,  the  employer  must  conduct 
additional  exposure  monitoring  within  6 
months  after  initial  monitoring  and 
every  6  months  thereafter  so  long  as 
exposures  remain  at  or  above  these 
levels.  The  employer  must  also  take 
such  measurements  as  are  necessary  to 
assure  compliance  with  the  STEL;  these 
measurements  must  be  conducted  at 
least  once  a  year  under  worst 
conditions. 

As  explained  in  the  preamble  to  the 
proposed  rule,  the  primary  purpose  of 


periodic  monitoring  is  the  observation  of 
trends  or  systematic  changes  in 
exposure  levels  (see  50  FR  50473-50474. 
which  is  hereby  incorporated  by 
reference  insofar  as  it  is  consistent  with 
the  final  rule).  Periodic  measurements 
are  one  of  the  most  informative  ways  of 
detecting  hazardous  shifts  in  exposure 
concentrations,  an  indicator  that 
engineering  controls  are  not  working 
properiy  or  that  good  work  practices  are 
not  being  followed. 

Some  commenters  objected  to  the 
proposed  requirement  for  periodic 
monitoring  of  employee  exposures 
where  exposures  exceed  the  action  level 
on  the  ground  that  the  health  risks  of 
formaldehyde  exposure  are  not 
significant  below  the  PEL  [Exs.  77-10; 
77-33;  80-58;  80-61;  80-€8;  80-71;  80-3031 
and  that  the  frequency  of  monitoring  is 
best  left  to  the  judgment  of  health  care 
professionals  or  employers.  On  the  other 
hand,  other  commenters  believed  that 
periodic  monitoring  should  be 
conducted  if  employee  exposures 
exceed  the  action  level  [Exs.  77-11;  77- 
37;  77-42;  77-93]. 

OSHA's  intent  in  requiring  periodic 
monitoring  when  employee  exposures 
meet  or  exceed  the  action  level  is  to 
ensure  that  employees  are  not.  in  fact, 
being  exposed  to  formaldehyde  over  the 
1  ppm  PEL  and  that  employers  are  kept 
apprised  of  the  effectiveness  of  their 
engineering  and  work  practice  controls. 
As  discussed  previously,  once  employee 
exposures  exceed  the  action  level, 
employers  cannnot  be  confident  that 
employees  are  never  exposed  above  the 
1  ppm  PEL.  Thus,  OSHA  believes  it  is 
important,  if  employee  exposures  are  at 
or  above  the  action  level,  for  employers 
to  continue  to  monitor  the  exposures  of 
their  employees  to  assure  themselves 
that  their  employees  are  not 
overexposed.  In  addition,  adverse  health 
effects  have  been  detected  at  exposures 
between  0.5  and  1  ppm. 

Two  rulemaking  participants  [Exs.  77- 
10,  80-58]  maintained  that  it  is 
unnecessary  to  conduct  periodic 
monitoring  if  employee  exposures  are 
below  the  PELs.  since  employees  can 
detect  the  odor  of  formaldehyde.  OSHA 
believes  that,  while  detection  of  odor 
might  indicate  a  problem,  probably 
indicating  a  need  to  examine  whether  or 
not  the  STEL  is  being  exceeded,  sensory 
detection  of  airborne  formaldehyde  by 
workers  is  an  uiurealiable  indicator  of 
exposure  levels,  especially  for  TWAs. 
At  the  hearing.  Mr.  Larsen  pointed  out 
that  the  "perception  of  the  irritative 
effect  [of  formaldehyde]  diminishes  over 
time."  He  concluded  that  "the  nose  is  an 
exceedingly  poor  tool  for  industrial 
hygiene  evaluation"  [Tr.  5/7/86.  pp.  22- 
23].  Indeed,  the  odor  threshold  for  many 


persons  is  above  the  0.5  ppm  action 
level.  Thus.  OSHA  concludes  that 
sensory  detection  of  formaldehyde 
cannot  be  relied  on  to  determine 
whether  employees  are  exposed  at  or 
above  the  action  level,  and  the  Agency 
reaffirms  the  necessity  of  conducting 
periodic  employee  exposure  monitoring 
to  accurately  determine  the  levels  of 
formaldehyde  present  in  the  workplace. 

Periodic  monitoring  must  be 
conducted  with  sufficient  frequency  to 
assure  that  a  true  measure  of  existing 
conditions  is  made.  Evidence  in  OSHA's 
record  indicates  that  substantial  shifts 
in  exposure  potential  occur  in  many 
industry  sectors  between  winter  and 
summer.  For  this  reason,  the  minimum 
requirements  for  sampling  for 
compliance  with  the  TWA  are 
established  as  every  6  months  and 
employers  who  have  workplaces  where 
initial  monitoring  has  indicated 
exposures  above  the  action  level  are  not 
permitted  to  terminate  periodic 
monitoring  until  two  consecutive 
samples  have  been  collected.  In 
contrast,  noncompliance  with  the  STEL 
is  more  likely  to  be  related  to  a  poor 
work  practice  or  inadequate  control 
devices  than  to  enviroimiental 
conditions,  so  that  a  sampling  strategy 
that  measures  for  compliance  with  the 
STEL  can  be  performed  annually  in 
many  workplaces.  It  is.  however,  critical 
that  this  measurement  be  taken  under 
"worst  case"  conditions  to  be  valid 
measures. 

Although  the  Agency  had  proposed  to 
require  more  frequent  monitoring  if  the 
TWA  is  exceeded.  OSHA  now 
concludes,  upon  review  of  the  record  on 
formaldehyde  and  consideration  of 
sampling  strategies  in  other  health 
standards,  that  no  particular  goal  would 
be  achieved  by  increasing  monitoring 
once  the  TWA  is  exceeded  if  the 
situation  is  a  stable  one.  but  simply  one 
beyond  the  employer's  present  ability  to 
abate.  Because  of  the  substantial 
incentives  to  lower  employee  exposure, 
however,  the  employer  whose 
workplace  has  exceeded  a  PEL  may 
wish  to  conduct  more  frequent 
monitoring  to  determine  if  the  condition 
has  been  abated  by  actions  taken  to 
reduce  the  exposure.  The  employer  may 
also  wish  to  take  additional 
measurements,  e.g.,  area  monitoring  or 
grab  sampling,  to  identify  the  sources  of 
the  excessive  exposure  so  that  rational 
decisions  regarding  methods  for 
lowering  exposure  can  be  made. 
The  employer  may  discontinue 
periodic  monitoring  if  exposure  levels 
over  two  distinctly  separate  consecutive 
sampling  periods  show  that  employee 
exposures  are  below  the  action  level 
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and  STEL.  Because  of  the  potential  for 
seasonable  variations,  an  employer, 
onoe  expostu«  has  been  shown  to  be 
over  the  action  level,  must  conduct  at 
least  two  monitoring  tests  to  verify  that 
the  sources  of  emission  are  truly 
elimiaated  rather  than  simply  being 
lowered  temporarily  because  of 
seasonal  variation.  A  smiilar 
requirement  for  the  STEL  gives  OSHA 
some  degree  of  oonHdence  that  d\e 
employer  has  adequately  identified  the 
true  peak  in  employee  e)q>osures.  OSHA 
has  induded  langoa^  in  the  final 
standard  to  assure  that  consecutive 
sampling  leading  to  termination  of 
monitoring  is  at  least  seven  days  apart. 
In  many  industry  sectors,  this 
monitoring  should  be  much  more  widely 
separated:  the  employer  would  not  be 
able  to  assure  that  his  or  her  action  is 
appropriate  unless  both  seasonal 
extremes  have  been  examined. 

Once  monitoring  is  terminated,  the 
employer  need  not  resume  monitoring 
unless  there  is  reason  to  belive  that 
employee  exposures  have  increased  to  a 
point  where  they  may  exceed  the  action 
level  or  STEL. 

A  vailabiiity  of  Monitoring  Methods 

The  final  rule  for  formaldehi'de  does 
not  specify  a  particular  method  to 
monitor  emplc^ee  exposures.  Instead, 
the  final  rule  is  performance-oriented 
and  requires  only  that  employers  use 
methods  that  are  accurate  to  within  plus 
or  minus  25  percent  of  formaldehyde 
concentrations  at  the  PELs.  and  plus  or 
minus  35  percent  for  airborne 
concentrations  at  the  action  level  This 
performance-oriented  provision  remains 
unchanged  from  the  proposal. 

Many  commenters  urged  OSHA  not  to 
specify  a  particular  monitoring  method 
because  of  the  diversity  of  products  that 
contain  formaldehyde  and  the  variety  of 
conditions  present  at  different  facilities 
[Exs.  77-17;  77-19;  77-20;  77-21;  80-67; 
80-71;  80-261J.  Moroever.  new  and 
better  methods  are  always  being 
developed. 

The  Formaldehyde  Institute  reported 
that  more  than  50  methods  exist  for 
performing  area  and  personal 
monitoring  of  formaldehyde  exposures. 
They  stated: 

*  *  *  The  choice  among  the  wide  variety  of 
possible  monitoring  inethodc  should  be  made 
on  a  case-by-case  t>asis  ao  long  aa 
performance  ttaiulards  sach  as  the  NIOSH 
criteria  for  accuracy  and  reproducibility  are 
satisfied  ....  Each  of  the  monitoring  methods 
has  different  characteristics  which  affect  its 
suitability,  accuracy  and  cost-effjciency  in 
different  rrork  situations,  h  would  not  be 
feasible  to  establish  by  regulation  the  "best" 
monitoring  methods  for  each  of  the  myriad 
exposure  scenarios  |Ex.  77-19A.  pp.  43-44). 


After  reviewing  the  record  evidence. 
OSHA  finds  that  varied  exposure 
situations  occur  in  the  industry  sectors 
potentially  affected  by  the  final 
formaldehyde  standard.  The  Agency  has 
therefore  allowed  employers  the 
flexibility  to  choose  among  the  many 
available  monitoring  methods  that  have 
sufficiently  low  limits  of  detection  and 
the  required  accuracy  for  determining  8- 
hour  TWA  and  short-term  employee 
exposures  to  formaldehyde.  (A  synopsis 
of  some  of  these  methods  follows). 

Numerous  commenters  provided 
evidence  on  the  availability  and 
performance  of  monitoring  methods  for 
evaluating  employee  exposure  to 
formaldehyde  [Exs.  77-3;  77-8;  77-9\  77- 
10;  77-11;  77-19A;  77-26;  77-37;  77-42: 
80-37;  80-38;  80-56:  80-58;  80-86A;  80-89; 
86-37:  95;  97;  128A:  135;  137;  175-1«;  201- 
5;  201-15).  These  commenters  generally 
agreed  that  methods  are  available  for 
monitoring  formaldehyde  exposures 
over  8-hour  time  periods.  For  example, 
the  Formaldehyde  Institute  submitted  a 
review  by  C.J.  Balmat  of  monitoring 
methods  for  formaldehyde  in  which  10 
different  methods  were  identified  that 
are  capable  of  roeastu-ing  8-hour  TWA 
exposures  below  the  action  level  [Ex. 
77-19A.  Exhibit  llj.  Two  NIOSH 
methods  jEx.  77-110]  measure 
formaldehyde  concentrations  as  low  as 
0.1  ppm.  Appendix  B  of  the  final  rule 
describes  a  chromatographic  method 
presently  used  by  OSHA,  which 
samples  by  use  of  a  solid  sorbent  tube. 
Several  available  passive  dosimeters 
also  meet  the  final  rule's  accuracy 
requirements  and  measure  8-hour  TWA 
exposures  to  formakiehyde  in  the  range 
of  0.1  to  1  ppm.  [Exs.  77-19A:  77-26:  77- 
32;  80-38;  80-56;  97;  141;  157]. 

Evidence  in  the  rulemaking  record 
also  shows  that  several  methods  are 
available  for  measuring  the  2  ppm  (15- 
minute)  STEL  included  in  the  standard. 
For  example,  Balmat  identified  21 
methods  that  are  capable  of  detecting 
formaldehyde  at  concentrations  of  2 
ppm  averaged  over  15  minutes  [Ex.  77- 
19A,  Exhibit  11].  Post-hearing  comments 
indicate  that  some  passive  dosimeters 
are  capable  of  measuring  15-minute 
exposures  to  formaldehyde  [Ex.  157]. 

Most  comments  relating  to  the  issue  of 
monitoring  methods  agreed  that  the  use 
of  passive  dosimeters  is  a  practical  way 
of  routinely  monitoring  employee  8-hour 
TWA  exposures,  and  that  silica  ^el 
sorbent  or  impingers  are  valid  methods 
for  collecting  samples  for  analyzing 
short-term  exposures  to  formaldehyde 
[Exs.  77-18;  77-23;  77-32;  80-38:  80^56; 
80-89;  97;  141;  Tr.  5/7/86,  p.  170;  Tr.  5/8/ 
86.  p.  136]  Some  commenters,  while 
acknowledging  that  passive  dosimeters 
are  preferred  for  collecting  8-hour  TWA 


exposure  measurements,  expressed 
concern  that  many  are  inadequate  for 
use  as  sampling  devices  for  short-terra 
exposure  [Ex.  141.  p.  6). 

Sampling  and  Analysis 

Early  methods  for  sampling  and 
analysis  of  employee  exposure  to 
formaldehyde  were  developed  from  air 
pollution  techniques.  Many  of  these 
methods  are  still  in  use.  and  some 
continue  to  rely  on  impingers  or  fritted 
bubblers  for  collection  of  formaldehyde. 
These  devices  are  subject  to  breakage 
and  spills.  If  a  fuU-shiftTWA  sample  is 
being  collected,  impingers  and  bubblers 
may  require  frequent  changes  during  the 
shift  because  of  evaporation  of  the 
liquid  collection  medium.  These  devices 
are  also  difficult  to  ship  [Ex.  85-47]. 

Solid  sorbent  collection  methods  are 
more  convenient  than  impinger  methods 
because  of  their  ease  of  use  and 
adaptability  to  determining  both  TWAs 
and  STELs.  However,  formaldehyde 
does  not  collect  well  in  conventional 
sorbent  tubes  containing  activated 
charcoal  or  silica  gel.  To  overcome  this 
problem,  investigators  have  developed 
collection  tubes  that  contain  sorbents 
impregnated  with  agents  that  will  react 
with  formaldehyde  to  form  a  stable 
derivative.  Examples  are  coated  silica, 
impregnated  charcoal,  and  coaled 
Chromosorb  102'™.  According  to  Cojue 
et  al.  (Ex  85-47],  these  tubes  are  easy  to 
use  and  have  good  sensitivity,  but  they 
can  cause  problems  from  lack  of 
uniformity  of  coating  on  the  sorbent  and 
short  shelf  life. 

The  chromotropic  acid  method  was 
one  of  the  first  analytical  techniques 
developed  for  formaldehyde.  Although 
this  method  still  relies  on  impingers/ 
bubblers,  the  chromotropic  acid  method 
is  recommended  by  the  Intersociety 
Committee  of  the  American  Public 
Health  Association  [Ex.  85-70|  and 
NIOSH  (Tr.  May  8. 1986]  for  the 
detection  of  formaldehyde.  NIOSH's 
chromotropic  acid  method  3500  is  an 
extremely  sensitive  method,  capable  of 
detecting  0.1  ppm  of  formaldehyde  with 
only  a  15  minute  collection  period. 

The  collecting  medium  generally  used 
is  1  percent  sodium  bisulfite  which 
results  in  a  collection  efficiency  of 
greater  than  95  percent.  An  aliquot  of 
this  liquid  is  mixed  with  chromotropic 
acid  and  concentrated  sulfuric  acid.  The 
absorbance  of  the  resultant  purple 
chromophore  is  measured  and  the 
corresponding  amount  of  formaldehyde 
in  air  is  calculated  (see  NIOSH  Method 
P&CAM  3500.  Ex.  77-11).  The  working 
range  is  about  0.02  to  0.4  ppm  for  an  80 
liter  sample.  Samples  are  stable  for  at 
least  two  weeks  when  samples  are 
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stored  in  Nalgene  cross-linked 
polyethylene  bottles  with  non-meti 
caps  [Ex.  86-23). 

NIOSH  method  P&CAM  235  uses  an 
alumina  sorbent  tube  instead  of  an 
impinger.  A  major  drawback  to  this 
method,  however,  is  that  the  samples 
require  immediate  desorption  in  the  Field 
to  prevent  loss  of  formaldehyde  [Ex.  86- 
23).  The  limit  of  quantitation  is 
relatively  high.  0.17  mg/m  '  (0.21  ppm) 
for  a  TWA  sample. 

The  chromotropic  acid  method  is 
susceptible  to  many  interferences 
including  phenol,  ethanol.  alcohols,  and 
olefins,  and  these  interferences  create  a 
negative  bias  by  inhibiting  color 
formation.  Hakes  et  al.  (Ex.  85-53)  have 
developed  a  technique  for  reducing 
phenol  interference  by  absorption  with 
XAD-7''^''  polymeric  absorbent.  Several 
passive  diffusion  monitors  represent 
adaptions  of  the  chromotropic  acid 
method  and  they  generally  provide  some 
method  to  correct  for  phenol 
interference,  as  well. 

In  the  pararosaniline  method, 
formaldehyde  is  collected  in  a  sodium 
sulfite  solution  in  an  impinger  and  then 
reacted  with  sodium 
tetrachloromercurate  and  pararosaniline 
to  yield  a  purple  chromophore  measured 
spcctrophotometrically  at  560  nm.  The 
method  is  relatively  free  from 
interferences.  A  modified  method 
replaces  the  toxic  tetrachloromercurate 
salt  but  may  be  more  sensitive  to 
temperature  and  interferences. 
Measurement  limits  are  2  and  1.8  ug/ 
sample  respectively.  With  sample 
volumes  of  28  and  60  liter  collected  at  1 
liter/minute,  limits  of  quantitation  are 
0.07  mg/m*  (0.08  ppm)  and  0.03  mg/m' 
(0.04  ppm).  respectively  [Ex.  86-23). 

The  pararosaniline  method  has  been 
adapted  by  Matthews  and  Howell  [Ex. 
144-L.  Att.  12)  to  permit  collection  of 
formaldehyde  on  solid  sorbent.  The 
pararosaniline  method  also  forms  the 
basis  of  the  TGM  Monitor  555.  which  is 
discussed  below. 

The  MBTH  (3-methyl-2- 
benzothiazolone  hydrochloride)  method 
[Exs.  77-19,  Method  22:  80-272)  employs 
a  midget  bubbler  containing  0.05  percent 
MBTH.  Color  from  ferric  chloride- 
sulfamic  acid  is  determined 
spectophotometrically  at  628  nm.  The 
lower  limit  of  the  working  range  is 
reported  to  be  0.05  ppm  for  a  15-nfinute 
(15  liter)  sample. 

NIOSH  Method  2502.  the 
(benzylamino)ethanol  method  is 
applicable  where  interferences  occur 
with  the  NIOSH  chromotropic  acid 
method  3500.  Method  2502  uses  solid 
sorbent  tubes  coated  with  2- 
(benzylamino}ethanol  for  collection.  The 
resultant  cyclic  oxazolidine  derivative  is 


desorbed  with  isooctane  and  analyzed 
by  gas  chromatography.  Acid  mists  may 
inactivate  the  sorbent.  The  working 
range  is  0.25  to  4  ppm  for  a  12-liter 
sample  (acceptable  flow  rate  of  0.01  to 
0.05  l/min  [Ex.  80-272).  so  that  the 
method  is  useful  only  for  full-shift 
samples. 

NIOSH  method  S-327,  the  Girard-T 
polarographic  method  was  developed 
specifically  for  the  Standards 
Completion  Program  and  was  validated 
over  the  range  of  the  OSHA  standard 
existing  at  the  time.  Formaldehyde  is 
collected  in  a  midget  fritted  glass 
bubbler  filled  with  Girard-T  reagent  and 
the  resulting  hydrazone  is  determined 
directly  by  polarography  without 
preliminary  workup.  Other  volatile 
aldehydes  are  likely  interferences.  The 
reported  measurement  limit  is  6  ug/ 
sample.  With  a  sampling  rate  of  0.1-0.2 
liter/minute  and  a  recommended  sample 
volume  of  18  liters,  the  limit  of 
quantitation  is  0.3  mg/m'  [Ex.  86-23] 
indicating  that  this  method  is  most 
useful  for  full  shift  sampling. 

The  OSHA  Analytical  Laboratory  in 
Salt  Lake  City  developed  Method  1290. 
the  polarographic  method  for 
determination  of  formaldehyde  [Ex.  17&- 
28).  Samples  are  collected  in  midget 
fritted  glass  bubblers  containing  an 
aqueous  solution  of  10  percent 
methanol.  The  collected  formaldehyde  is 
derivatized  with  hydrazine  reagent  to 
form  a  hydrazone.  An  aliquot  of  the 
hydrazone  solution  is  analyzed  by 
differential  pulse  polarography  at  a 
dropping  mercury  electrode  [Ex.  144-M, 
Att.  13).  The  method  has  been  used 
extensively  by  OSHA  for  its  compliance 
program  and  it  is  free  from 
interferences.  For  a  15  minute  collection, 
the  lower  limit  of  detection  is  reported 
to  be  0.1  ppm. 

Coyne  et  al.  found  the  polarographic 
method  not  particularly  convenient  for 
personal  monitoring  of  TWA 
concentrations  but  useful  for  monitoring 
15-30  minute  excursions  and  6-  to  8-hour 
area  concentrations  [Ex.  85-47).  The 
differential  pulse  polarography  method 
was  described  in  detail  in  the  proposal 
(50  FR.  December  10. 1985.  pp.  50496- 
50497). 

OSHA  Method  52.  the  XAD-2 
chromatographic  method  was  completed 
in  March  1985,  and  it  is  described  in 
detail  in  Appendix  B.  The  sample  is 
collected  at  a  flow  rate  of  0.1  liter/min 
on  an  XAD-2'''**  sorbent  coated  with  2- 
(hydroxymethyl)piperidine.  The 
resultant  derivative  is  desorbed  with 
toluene  and  measured  by  gas 
chromatography.  There  are  no  known 
interferences.  For  a  15-minute  sample, 
the  lower  limit  of  detection  is  0.26  ppm. 


The  NIOSH  oxidative  charcoal  tube 
method  P&CAM  318  uses  an  oxidant 
coated  sorbent  to  react  with  collected 
formaldehyde  and  partially  oxidize  it. 
Formaldehyde  is  extracted  with  aqueous 
hydrogen  peroxide  and  determined  by 
ion  chromatography.  Recent  NIOSH 
evaluations  of  the  method  revealed  that 
samples  are  not  stable  for  more  than  5 
days  and  the  method  is  no  longer  used 
by  NIOSH  [Ex.  58-19).  The  method  is 
simple,  however,  and  it  might  be  useful 
for  companies  with  in-house  analytical 
capabilities  where  sample  storage 
stability  is  not  an  important  factor. 

Passive  Diffusion  Monitors:  Passive 
diffusion  samplers  are  potential 
alternatives  to  impinger  and  sorbent 
tube  methods  for  the  collection  of 
formaldehyde  vapor.  The  appeal  of 
these  devices  is  their  convenience, 
simplicity  of  use  and  minimal 
interference  with  worker  activities.  In 
many  instances,  passive  monitors  have 
become  the  method  of  choice  for 
assessing  workplace  exposures  to 
formaldehyde  [Ex.  80-39,  Att.  A,  p.3:  Tr. 
May  7. 1986,  p.  170). 

A  passive  diffusion  sampler  collects 
gases  at  a  controlled  rate  which  is 
regulated  by  diffusion  through  a  static 
layer  of  air  or  permeation  through  a 
membrane.  The  samplers  work  on  the 
principle  that  a  concentration  gradient 
across  the  static  air  layer  or  membrane 
produces  a  mass  transfer  of  gaseous 
molecules.  By  definition,  passive 
monitors  do  not  use  an  air  moving 
device  to  transport  contaminants  to  the 
collection  medium,  but  rely  on  natural 
diffusion  to  ensure  that  a  representative 
atmosphere  is  sampled  by  the  monitor. 

Several  companies  manufacture 
passive  diffusion  badges  for 
formaldehyde  [Exs.  77-19;  80-39.  Att.  A; 
157: 163-Bl;  163-B2: 168).  The  various 
dosimeters  each  have  characteristics 
that  may  make  one  more  suitable  than 
another  under  specific  circumstances. 
However.  OSHA's  experience  with  the 
use  of  passive  diffusion  devices  for 
monitoring  exposure  to  formaldehyde 
indicates  that  these  devices  can  be 
sufficiently  precise  and  accurate  to  meet 
the  requirements  of  this  standard  for 
monitoring  formaldehyde  [Ex.  125). 

The  3-M  company  provided 
laboratory  and  field  validation  data  on 
its  commercially  available 
formaldehyde  monitor  3720  series  [Ex. 
168).  The  monitor  has  a  sensitivity  of  0.8 
ppm-hours  with  a  minimum  face  velocity 
of  25  ft  per  min  in  the  humidity  range  of 
20-85  percent.  Shelf  life  is  9  months 
when  stored  at  73°F.  Phenol  is  an 
interference,  but  correction  can  be  made 
by  increasing  chromotropic  acid 
concentration  in  the  analytical 
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procedure.  3-M  reported  and  overall 
system  accuracy  of  25.6  percent  at  0.1 
ppm.  18.6  percent  at  1  ppm.  and  7.4 
percent  at  5  ppm. 

OSHA.  NIOSH.  and  Elia  [Exs.  125:  85- 
61;  80-39,  Att.  A)  have  also  investigated 
the  DuPont  Pro-Tec^**  passive  monitor. 
This  passive  diffusion  monitor  collects 
formaldehyde  in  a  1  percent  sodium 
bisulfite  solution  for  measurement  by 
the  chromotropic  acid  method  (Ex.  77- 
19).  DuPont  has  reported  that  this 
monitor  has  an  overall  system  accuracy 
of  ±13.1  percent  in  the  range  of  1.6  to  54 
ppm-hrs. 

Elia  found  107  percent  recovery  with  a 
reproducibility  of  results  of  4.2  percent 
for  6  badges  exposed  at  1.4  ppm  for  8 
hours  at  85  percent  relative  humidity.  50 
ft/min  face  veloctiy,  and  22-25°C. 
Similar  results  were  seen  when  relative 
humidity  was  changed  to  25  percent 
indicating  that  the  badge  is  unaffected 
by  humidity.  Recovery  of  0.43  ppm 
sampled  for  16  hours  at  a  relative 
humidity  of  50  percent  and  a  sampling 
rate  of  1.63  cm '/min  was  107  percent  of 
the  reference  method  with  a  standard 
deviation  of  1.63  percent  and  a 
coefficient  of  variation  of  3.5  percent. 

The  DuPont  badge  has  a  much  slower 
sampling  rate  than  the  3-M  monitor,  and 
it  has  a  minimum  air  velocity 
requirement  of  1  to  5  ft/min  versus  15  ft/ 
min  for  the  3-M  monitor,  although 
information  developed  by  Kennedy  and 
Hull  indicates  that  a  higher  air  velocity 
may  be  needed  to  obtain  accurate 
results. 

According  to  Kennedy  and  Hull  [Ex. 
85-61),  the  DuPont  badges  gave  good 
agreement  with  reference 
concentrations  under  the  following 
conditions:  sampling  period  of  1  to  12 
hours  with  a  minimum  integrated 
sampling  loading  of  4  ppm-hr;  at  least  3 
meter  per  min  (10  ft/min)  face  velocity; 
calculation  for  blank  badges:  and 
correction  for  loss  of  reagent  from  the 
samples.  The  DuPont  badge  is  not  well 
suited  to  short  term  sampling  because  of 
the  initial  period  of  time  during  which 
the  badges  have  high  variability.  The 
badges  could  be  stored  for  up  to  2  weeks 
at  room  temperature  after  sampling  with 
no  significant  sample  loss. 

Interferences  and  face  velocity 
affected  performance.  Kennedy  and 
Hull,  however  concluded  that: 

The  limitations  of  the  DuPont  badge  do  not 
preclude  its  use  for  industrial  hygiene 
sampling.  If  the  badge  is  not  used  at  face 
velocities  of  less  that  3  meter-min,  high 
phenol-to-formaldehyde  ratios,  and  sampling 
times  of  less  than  one  hour,  then  results 
should  be  equivalent  to  more  conventional 
active  sampling  methods  [Ex.  85-61.  p.  104). 

Direct  Reading  Instruments:  Several 
direct  reading  instruments  can  give  a 


quick  determination  of  airborne 
formaldehyde  levels  [Exs.  77-19:  80-272: 
85-47).  The  MDA  Lion  Formaldemeter™ 
is  a  lightweight,  hand-held  instrument 
that  operates  on  the  principle  of 
formaldehyde  reaction  in  an 
electrochemical  fuel  cell  to  produce  an 
electric  current  directly  proportional  to 
its  concentration.  Accuracy  in  the  0.3  to 
10  ppm  range  is  stated  by  the  producer 
to  be  ±15  percent  [Ex.  80-272).  It  is 
useful  for  screening  work  areas  for 
short-term  excursions  but  responds  to 
any  substance  spontaneously  oxidized 
in  the  fuel  cell  including  alcohols,  formic 
acid,  phenol,  and  resorcinol  [Exs.  80- 
272;  85-47). 

The  TGM  555  Toxic  Gas  Monitor'"'*'  is 
an  automated  analyzer  weighing  about 
30  pounds.  Acid-bleached 
pararosaniline  is  automatically  added  to 
a  scrubber  solution  containing  a  sodium 
tetrachloromercurate  solution  with 
sodium  sulfite.  This  monitor  detects 
0.003  ppm  to  10  ppm  of  formaldehyde. 
There  are  no  known  interferences  [Exs. 
77-19:  80-272). 

Other  portable  analyzers  such  as 
those  designed  to  detect  infrared 
absorption,  while  not  specifically 
designed  to  detect  formaldehyde,  have 
sufficient  sensitivity  to  meansure 
formaldehyde  concentrations  at  the 
PELs. 

The  detector  tube  is  a  direct  reading 
device  for  determining  the  concentration 
of  a  variety  of  gases  in  the  air.  Because 
of  ease  of  use,  low  cost,  and  immediate 
indication  of  contaminant  concentration, 
detector  tubes  are  widely  used. 
Contaminated  air  is  drawn  through  the 
tube  with  a  manually  operated  bellows 
or  piston  type  pump.  The  contaminant 
reacts  with  the  chemical  in  the  tube  to 
produce  a  stain  which  varies  in  length  or 
color  intensity  as  a  function  of 
concentration  of  the  contaminant.  The 
devices  have  limited  use  because  of  low 
accuracy  limited  concentration  range, 
and  frequent  interferences.  In  most 
instances,  detector  tube  samples  are 
taken  for  the  purpose  of  screening  to 
determine  whether  or  not  a  particular 
condition  warrants  further  study  [Ex. 
80-39.  Aft.  A.  p.  9). 

Elia  tested  four  detector  tube  systems 
of  formaldehyde  under  conditions  of 
high  or  low  humidity.  The  Kitagawa. 
MSA.  and  GasTech  detector  tubes  were 
tested  at  3  and  3.2  ppm  with  relative 
humidities  of  80  and  20  percent, 
respectively.  The  Draeger  tube  was 
tested  at  5.6  ppm  with  a  relative 
humidity  of  80  percent  and  at  0.94  ppm 
with  a  relative  humidity  of  85  or  20 
percent.  Accuracy  values  for  the 
detector  tubes  were  15-150  percent, 
generally  failing  to  satisfy  criteria  for 
accuracy  and  percision  of  monitoring 


jEx.  80-39.  Att.  A.  pp.  67-68).  This  does 
not  necessarily  preclude  the  usefulness 
of  these  devices  for  screening  purposes 
to  obtain  an  on-the-spot  estimate  of 
formaldehyde  concentrations. 

Employee  Notification  and  Observation 
of  Monitoring 

Exployers  are  required  to  notify 
employees  of  their  exposures  to 
formaldehyde  within  15  calendar  days 
following  receipt  of  the  monitoring 
results.  The  employees  to  be  notified 
include  those  who  were  monitored  in 
order  to  characterize  workplace 
exposures  and  employees  whose 
exposure  determination  was  calculated 
from  the  measurement  made  of  a 
representative  employee's  exposure.  If 
employee  exposures  exceed  either  of  the 
PELs,  the  employer  must  implement  a 
written  plan  to  reduce  employee 
exposures.  The  employer  must  also 
provide  the  affected  employees  with  a 
written  description  of  the  corrective 
action  that  will  be  taken  to  reduce 
exposures.  Written  notice  may  be 
provided  to  employees  either 
individually  or  by  posing  the 
information  at  a  work  location  that  is 
accessible  to  all  employees. 

The  final  rule,  like  the  proposal, 
requires  that  employers  provide 
employees  or  their  representatives  with 
an  opportunity  to  observe  exposure 
monitoring  and  requires  employers  to 
provide  the  observer  with  any  necessary 
protective  clothing  or  equipment.  These 
requirements  are  consistent  with  section 
8(c)(3)  of  the  Act,  which  requires  OSHA 
to  include  such  provisions  in  its  health 
standards. 

These  requirements  were  the  subject 
of  few  comments  [Exs.  80-25:  80-37:  80- 
65;  85-lllD).  )agtar  Sekhon.  Standards 
Coordinator  for  the  Department  of 
Industrial  Relations,  CAL/OSHA 
Program  Office,  suggested  that  OSHA 
require  direct  written  notification  rather 
than  allow  employers  to  post  the  results 
of  monitoring.  Other  comments  were 
generally  supportive  of  the  proposed 
provisions  requiring  employee 
notification  and  observation  of 
monitoring  [Ex.  80-65).  OSHA's 
experience  with  other  health  standards 
indicates  that  a  performance-oriented 
approach  to  employee  notification  is 
appropriate  as  long  as  employees  have 
access  to  the  data  that  describe  their 
exposures  to  toxic  substances.  OSHA 
believes  that  posting  monitoring  results 
and  informing  employees  of  controls 
that  will  be  implemented  in  cases  where 
the  PEL  is  exceeded  will  adequately 
inform  empoyees  of  their  exposure  to 
formaldehyde. 
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Paragraph  fe)— Regulated  Areas      \ 

Paragraph  (e)(1)  requires  employers  to 
establish  regulated  areas  at  locations  in 
the  workplace  where  the  concentration 
of  airborne  formaldehyde  exceeds  either 
of  the  PELS.  In  addition,  employers  are 
obligated  to  post  all  entrances  and 
accessways  to  regulated  areas  with 
signs  warning: 


DANGER 

IRRITANT  AND  POTENTIAL  CANCER 
HAZARD 


FORMALDEHYDE 
AUTHORIZED  PERSONNEL  ONLY 

and  to  permit  only  authorized  persons 
who  have  been  trained  to  recognize  the 
hazards  of  formaldehyde  to  enter  such 
areas.  Paragraph  (e)(3)  additionally 
stipulates  that,  whenever  an  employer  at 
a  multi-employer  worksite  establishes  a 
regulated  area,  that  employer  must 
inform  other  employers  with  work 
operations  at  the  same  worksite  of  the 
access  restrictions  and  locations  of  any 
such  areas.  These  regulated  area 
provisions  have  two  principal  purposes: 
(1)  To  prevent  unnecessary  or 
inadvertent  exposure  to  a  carcinogen: 
and  (2)  to  limit  the  number  of 
individuals  exposed  to  formaldehyde's 
irritant  effects. 

The  final  rule  clearly  states  that 
employers  must  establish  regulated 
areas  wherever  workplace  conditions 
exceed  either  PEL.  Thus,  entry  into  all 
areas  where  the  1  ppm  level  is  exceeded 
over  the  full  workshift  and  all  areas 
where  the  2  ppm  level  is  exceeded  in 
any  15-minute  period  within  the  working 
day  must  be  regulated.  This  change  has 
been  made  to  conform  this  requirement 
to  the  inclusion  of  the  STEL  in  the 
standard.  I 

Even  though  the  concept  of  a      I 
"regulated  area"  relates  to  the  need  to 
limit  the  number  of  persons  exposed  to  a 
carcinogen,  formaldehyde  presents  both 
an  irritation  hazard  and  a  cancer  hazard 
when  exposure  is  over  the  TWA  or  the 
STEL.  Consequently,  OSHA  has 
determined  that  the  warning  sign  to  be 
posted  at  the  entrances  and  accessways 
to  regulated  areas  must  include 
information  on  both  hazards.  The  sign 
now  indicates  both  hazards  by  stating 
•IRRITANT  and  POTENTIAL  CANCER 
HAZARD".  I 

Many  rulemaking  participants 
endorsed  the  establishment  of  regulated 
areas  and  reported  that  such  areas  are 
currently  being  used  in  formaldehyde- 
using  facilities.  [Exs.  80-37;  80-^5;  80-77; 
85-lllD;  Tr.  5/7/86,  p.  17).  Michael 
Larsen,  of  the  Occupational  Medical 
Center,  testified: 


I  am  in  favor  of  the  establishment  of 
regulated  areas.  The  regulated  area  has 
[been]  found  to  be  a  useful  management  tool 
in  regulating  employee  access  to  areas  where 
potentially  harmful  exposures  may  exist.  It  is 
normally  used  where  potentially  carcinogenic 
materials  may  be  in  use.  In  the  case  of 
formaldehyde,  it  may  also  be  useful  to  limit 
employee  exposures  to  areas  where 
formaldehyde  may  exist  because  of  the  risk 
of  allergic  sensitization.  The  delineation  of  a 
regulated  area  also  notifies  employees  of 
required  safety  equipment  which  is  necessary 
within  the  area  (Ex.  Tr.  5/7/86.  p.  17). 

Proposed  paragraph  (e)(1)  required  the 
establishment  of  regulated  areas  "where 
exposures  to  formaldehyde  may  exceed 
the  PEL."  The  final  rule  substitutes  the 
phrase  "concentrations  of  airborne 
formaldehyde"  for  the  term 
"formaldehyde"  to  clarify  that  the 
trigger  for  the  establishment  of  a 
regulated  area  is  airborne  concentration. 
Thus,  the  area  must  be  posted  even  if 
workers  are  not  routinely  in  an  area  that 
has  a  high  airborne  concentration  of 
formaldehyde,  as  long  as  they  enter  the 
area  occasionally.  The  inclusion  of  this 
phrase  in  the  final  rule  is  intended  to 
clarify  the  Agency's  intent. 

Other  rulemaking  participants 
commented  on  the  same  proposed 
paragraph.  Ted  Bauer,  speaking  for  the 
Medford  Corporation,  a  producer  of 
plywood  and  fiberboard,  stated  that 
establishing  a  regulated  area  on  the 
basis  of  an  exposure  that  may  exceed 
the  PEL  is  inappropriate  and  that 
regulated  areas  should  be  required  only 
when  exposure  actually  exceeds  the  PEL 
[Ex.  80-37]. 

Representatives  of  the  National 
Particleboard  Association  (NPA). 
William  McCredie  and  Brock  Landry 
questioned:  (1)  Whether  an  area 
exceeding  a  PEL  must  be  posted  even  if 
workers  do  not  routinely  work  there; 
and  (2)  whether  an  area  with  a  high 
reading  for  some  part  of  the  workshift 
that  is  not  above  the  PEL  must  be  posted 
[Ex.  80-79,  Attachment  1,  p.  35). 

Employers  must  post  all  areas  where 
it  would  be  possible  for  an  employee  to 
be  exposed  above  either  of  the  PELs; 
that  is,  all  areas  must  be  posted  that 
may  have  airborne  concentrations 
above  2  ppm  for  15  minutes  or  above  1 
ppm  for  an  8  hour  period.  Such  areas 
must  be  posted  even  when  no  employee 
is  routinely  assigned  to  the  area;  the 
potential  for  overexposure  is  the 
determining  factor.  However,  where  the 
reading  is  high  for  any  period  of  the   . 
workshift  but  does  not  exceed  either  of 
the  PELs,  employers  are  not  required  to 
post  the  area.  OSHA's  intent  is  to  alert 
persons  who  may  be  in  the  workplace 
about  the  location  of  areas  where  they 
should  not  enter  unless  they  are 
authorized  to  do  so.  Employers  must 


establish  such  an  area  wherever  a 
reasonable  person  might  not  otherwise 
recognize  access  restrictions  to  prevent 
overexposure.  Accordingly,  employers 
are  not  required  to  post  vessels  or  tanks 
that  a  reasonable  person  would  not 
enter  without  authorization. 

In  rare  cases,  the  8-hour  TWA  may  be 
exceeded  and  the  15-minute  STEL  may 
be  achieved.  In  such  circumstances, 
employers  may  need  to  clarify  access 
restrictions  on  the  sign  demarcating  the 
regulated  area.  This  flexibility  should 
allow  employers  to  address  the  concern 
of  the  NPA  representatives  about 
demarcating  areas  where  exposures  are 
only  high  for  a  part  of  the  workshift. 

Other  rulemaking  participants  took 
issue  with  the  information  proposed  for 
signs  demarcating  regulated  areas. 
These  commenters  [Exs.  80-79.  80-85) 
objected  particularly  to  the  proposed 
"POTENTIAL  CANCER  HAZARD" 
warning.  For  example,  the  Celanese 
Chemical  Company,  a  producer  of 
chemicals,  fibers,  and  specialty 
materials,  stated  that  such  signs 

create  unwarranted  and  invalid  concerns 
about  health  effects  associated  with 
formaldehyde  exposure  *  '  *  [Ex.  80-^. 
Attach.  1.  p.  4). 

OSHA  does  not  agree  that  the  posting 
of  cancer  warning  signs  creates 
"unwarranted  and  invalid  concerns" 
about  the  hazardous  effects  of 
formaldehyde  exposure.  The  Agency 
believes  strongly  in  the  importance  of 
informing  employees  about  workplace 
hazards  and  has  traditionally  found 
warning  signs  to  be  effective  means  for 
providing  such  information. 

In  the  final  rule.  OSHA  has  added  the 
requirements  that  anyone  entering  a 
regulated  area  must  "have  been  trained 
to  recognize  the  hazards  of 
formaldehyde."  OSHA  believes  that  this 
approach  places  the  appropriate 
emphasis  on  the  principal  aspects  of  the 
regulated  area  requirements:  training. 
protecUon.  and  authorization. 

Paragraph  (e)(2)  limits  access  to 
regulated  areas  to  authorized  persons 
trained  to  recognize  the  hazards  of 
formaldehyde.  This  requirement  is 
consistent  with  this  standard's  emphasis 
on  the  importance  of  hazard  recognition 
for  employees  handling  formaldehyde 
and  with  the  training  requirements  in 
paragraph  (n).  The  requirement  that 
access  to  regulated  areas  be  limited  to 
authorized  persons  is  a  standard 
provision  in  OSHA  health  standards. 
This  requirement  is  intended  to  work 
together  with  the  other  requirements  in 
this  paragraph  to  limit  the  number  of 
employees  exposed  above  the  8-hour 
TWA  or  the  15-minute  STEL. 


Paragraph  (e)(3)  obigates  employers  at 
a  multi-employer  worksite  who  have 
established  a  regulated  area  to  tell  other 
employers  working  at  the  same  worksite 
about  the  access  restrictions  and 
location  of  such  areas.  Although  OSHA 
received  no  comments  specifically 
addressing  this  proposed  requirement, 
this  provision  is  particularly  important 
on  construction  industry  worksites, 
which  typically  involve  employees  of 
many  employers  working  in  the  same  or 
adjacent  areas.  This  provision  is 
included  in  the  final  rule  to  emphasize 
the  responsibility  that  an  employer  has 
to  protect  his  or  her  employees  and  any 
other  person  required  to  work  at  the 
same  site  from  any  unnecessary 
exposure  to  formaldehyde  at  levels 
above  either  of  the  PELs. 
Communicating  with  other  employers  at 
a  given  worksite  and  posting  restricted 
areas  with  warnings  will  help  to  ensure 
that  no  employee  at  the  worksite  is 
inadvertently  exposed  to  a 
formaldehyde  concentration  that 
exceeds  either  of  the  PELs  and  will  help 
secondary  employers  fulfill  their 
obligations  to  provide  a  safe  workplace 
for  their  employees. 

Paragraph  (f J— Methods  of  Compliance 

The  final  standard  requires  employers 
to  institute  engineering  and  work 
practice  controls  as  the  primary  means 
of  reducing  and  maintaining  employee 
exposures  to  formaldehyde  to  levels  at 
or  below  the  permissible  exposure 
limits.  Moreover,  whenever  the 
employer  establishes  that  feasible 
engineering  and  work  practice  controls 
are  inadequate  to  lower  exposures 
sufficiently  to  or  below  either  of  the 
PELs.  controls  must  be  applied  to  reduce 
employee  exposures  to  the  extent 
possible,  and  employers  must  provide 
supplemental  protection  through  the  use 
of  respirators,  selected  in  accordance 
with  paragraph  (g).  The  method  of 
compliance  requirements  in  the  final 
rule  are  similar  to  those  in  the  proposal 
except  that  the  STEL  has  been 
incorporated  to  accurately  reflect  the 
PEL  requirements  in  the  final  rule. 

This  primary  reliance  on  engineering 
controls  and  work  practices  is 
consistent  with  good  industrial  hygiene 
practice  and  with  the  Agency's 
traditional  adherence  to  a  hierarchy  of 
controls.  This  hierarchy  specifies  that 
engineering  controls  and  work  practices 
are  to  be  used  in  preference  to 
respirators.  Respirators  may  be  used  by 
employers  only  in  emergencies  or  where 
engineering  or  work  practice  controls 
are  not  feasible,  not  adequate,  or  have 
not  yet  been  installed.  Engineering 
controls  involve  the  installation  of 
equipment,  such  as  forced  ventilation,  or 


the  modification  of  a  process,  such  as 
enclosing  it.  Work  practice  controls 
reduce  workplace  exposures  by  altering 
the  manner  in  which  a  task  is 
performed.  An  example  of  a  work 
practice  control  would  be  training  an 
employee  taking  quality  control  samples 
on  a  railcar  filled  with  formaldehyde  to 
stand  upwind  rather  than  downwind  of 
the  tank  car's  hatch  when  taking  the 
sample. 

Respirators  have  traditionally  been 
accorded  the  last  position  in  the 
hierarchy  of  controls  because  there  are 
of  problems  associated  with  their  use. 
To  be  used  effectively,  respirators  must 
be  individually  selected  and  fitted, 
conscientiously  worn,  regularly 
maintained,  and  replaced  as  necessary. 
In  many  workplaces,  these  conditions 
are  difficult,  if  not  impossible,  to  satisfy. 
Furthermore,  formaldehyde  has 
properties  which  make  respiratory 
protection  programs  difficult  to 
implement.  For  example,  eye  irritation 
caused  by  formaldehyde  at 
concentrations  near  the  PELs  makes  it 
impossible  to  use  half-mask  respirators. 
This  limits  the  choice  of  respirators.  The 
respirator  cartridges  and  canisters  used 
to  remove  formaldehyde  gas  from  the 
inhaled  breathing  zone  of  employees 
wearing  negative-pressure  respirators 
have  limited  capacity.  When  the  filter 
medium  is  used  up,  breakthrough  occurs. 
Since  formaldehyde  changes  the  ability 
to  smell — both  as  a  result  of  long-term 
exposure  and  adaptation — and  has  a 
low  odor  threshold,  employees  and 
employers  may  have  a  false  sense  of 
security  that  they  may  rely  on  odor  to 
detect  respirator  failure  of  breakthrough. 

Other  ergonomic  factors  apply;  often 
work  is  strenuous  and  the  increased 
breathing  resistance  of  the  respirator 
reduces  its  acceptability  to  employees. 
Several  safety  problems  are  presented 
by  respirators.  Respirators  limit  vision. 
Speech  is  also  limited.  Voice 
transmission  through  a  respirator  can  be 
difficult,  annoying,  and  fatiguing. 
Movement  of  the  jaw  in  speaking  also 
causes  leakage.  Effective 
communication  may  make  the  difference 
between  a  safe,  efficient  operation,  on 
the  one  hand,  and  confusion,  especially 
in  difficult  and  dangerous  jobs,  on  the 
other  hand.  Also  skin  irritation  can 
result  from  wearing  a  respirator  in  hot, 
humid  conditions.  Such  irritation  can 
cause  considerable  distress  and  disrupt 
work  schedules.  The  extent  of  this 
problem  may  be  great  in  this  case 
because  formaldehyde  is  a  skin  irritant, 
and  when  present  in  a  particulate,  can 
become  trapped  between  the  respirator 
facepiece  and  the  skin. 


Thus,  according  to  the  hierarchy  of 
controls  concept,  use  of  installed 
equipment,  such  as  local  exhaust 
ventilation,  is  a  superior  compliance 
method  because  its  effectiveness  does 
not  depend  to  any  marked  degree  on 
human  behavior,  and  the  operation  of 
such  equipment  is  not  as  vulnerable  to 
human  error  as  is  personal  protective 
equipment.  The  Agency  has  also  found 
that  modified  work  practices  [i.e., 
changing  the  procedures  used  by 
employees  to  perform  certain  tasks)  can 
aid  in  achieving  compliance  with  the 
PELs. 

In  some  circumstances  [e.g.,  certain 
maintenance  and  repair  operations, 
emergencies,  or  during  periods  when 
equipment  is  being  installed),  OSHA 
recognizes  that  respirators  may  be 
essential  to  guarantee  worker  health 
and  safety,  and  provision  is  made  in 
paragraph  (g)  for  their  use  as  primary 
controls  in  these  instances.  OSHA  is 
aware  that  there  may  be  other 
circumstances  where  feasible  work 
practices  and  engineering  controls  alone 
cannot  reduce  exposure  levels  to  the 
PELs  because  of  unique  conditions  or 
features  in  a  particular  workplace.  In 
these  situations,  the  burden  of  proof  of 
infeasibility  is  appropriately  placed  on 
the  employer,  because  the  employer  has 
the  best  knowledge  of  conditions 
specific  to  that  workplace;  the  types  of 
control  equipment  that  are  available  and 
suitable  for  controlling  emissions  in  the 
affected  workplace,  the  extent  to  which 
work  practices  can  be  modified  to 
reduce  employee  exposures,  and 
alternative  methods  to  achieve  the  same 
goals. 

Where  engineering  controls  are  not 
feasible  or  cannot  achieve  compliance 
with  the  PELs,  employers  are  required  to 
use  respiratory  protection  to  protect 
their  employees  from  overexposure. 

In  addition  to  engineering  controls, 
work  practices,  and  personal  protective 
equipment,  the  hierarchy  of  controls 
includes  another  compliance  strategy — 
administrative  controls.  Administrative 
controls  utilize  methods  such  as 
scheduling  to  reduce  a  particular 
employee's  total  exposure.  An  example 
of  the  acceptable  use  of  scheduling  is 
performing  an  operation  where 
formaldehyde  exposure  occurs  on  the 
work  shift  with  the  fewest  employees 
present. 

Worker  rotation,  however,  is  an 
administrative  control  that  OSHA 
discourages  as  a  method  of  complying 
with  the  permissible  exposure  limits. 
The  Agency's  determination  regarding 
formaldehyde's  carcinogenic  potential 
provides  a  compelling  reason  to  refrain 
from  the  practice;  although  worker 
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rotation  may  reduce  the  exposure  of  the 
individual  employee,  it  places  more 
employees  at  risk. 

There  were  few  comments  to  the 
record  that  addressed  worker  rotation 
[Exs.  77-2;  77-9;  77-11;  77-23;  80-65); 
most  of  these  indicated  that  rotation  is 
not  generally  a  good  compliance 
strategy.  Dr.  Millar,  for  example,  stated 
that  "NIOSH  opposes  the  use  of  worker 
rotation  to  achieve  compliance  in  all 
circumstances"  [Ex.  77-11,  p.  3). 

The  overwhelming  majority  of 
commenters  indicated  support  for  or 
current  usage  of  engineering  and  work 
practice  controls  to  reduce  employee 
exposures  to  formaldehyde  [Exs.  77-6; 
77-9;  77-11;  77-12:  77-16;  77-17;  77-18; 
77-23;  77-32;  77-36;  77-40;  80-23;  80-50; 
80-56;  80-65;  80-100;  80-257;  80-272;  122; 
128;  135;  170;  173;  200-8;  Tr.  5/7/86,  pp. 
14, 174;  Tr.  5/8/86,  p.  15;  Tr.  5/13/86,  pp. 
136-137;  Tr.  5/14/86.  pp.  9, 137-138,  229- 
241;  Tr.  5/15/86,  pp.  6-7;  Tr.  5/16/86,  pp. 
93-94).  For  example,  Clifford  Howlelt  of 
the  Georgia  Pacific  Corporation  and 
moderator  of  the  Formaldehyde 
Institute's  Technological  and  Economic 
Feasibility  Panel,  stated: 

It's  our  feeling  that  engineering  controls, 
clearly  on  an  overall  workplace-type 
exposure,  would  be  the  preference  and  that's 
the  approach  we  have  taken  (Tr.  5/14/86,  p. 
9). 

Another  endorsement  of  the  hierarchy 
of  controls  concept  was  voiced  by 
Michael  Larsen: 

1  am  fully  supportive  of  the  methods  of 
compliance,  section  [f],  of  the  proposed 
standard.  I  feel  strongly  that  the  routine  use 
of  respiratory  protective  equipment  as  a 
means  of  lowering  exposure  to  formaldehyde 
should  be  minimized  '  *  *.  (Tr.  5/7/86,  p.  14]. 

A  few  commenters  preferred  greater 
flexibility  in  the  methods  of  compliance 
permitted  in  the  standards  [Exs.  77-35, 
77-37,  80-46,  80-55,  80-81,  80-261). 
James  B.  MacRae,  )r.,  representing  the 
OMB,  disputed  the  superiority  of 
engineering  controls: 

•  Engineering  controls  require  constant 
maintenance  and  upkeep,  just  as  respirators 
do.  to  ensure  that  they  have  not  failed. 

•  Engineering  controls  frequently  cost 
more  than  respirators,  diverting  resources 
away  from  more  effective  safety  and  health 
investments. 

•  Engineering  controls  can  endanger  a 
larger  number  of  workers  when  they  fail  than 
respirators.  A  failed  ventilation  system,  for 
example,  can  endanger  workers  in  an  entire 
working  area,  whereas  a  failed  respirator  will 
endanger  one  worker.  In  addition,  in  a  well- 
run  respirator  program  respirators  are 
checked  daily  for  effectiveness.  Maintenance 
checks  on  engineering  controls  are  less 
frequent  and  are  not  readily  verified  by  the 
population-at-risk. 

•  Respirators  can  be  used  effectively  to 
protect  workers  from  intense,  short-term 


exposures,  whereas  engineering  controls  are 
often  ineffective  and  costly  protection  against 
short-term  excursions  [Ex.  80-261.  p.  89). 

OSHA  finds  this  reasoning 
unpersuasive,  agreeing  instead  with  the 
views  of  Melvin  W.  First,  Sc.D., 
Professor  of  Environmental  Health 
Engineering  at  the  Harvard  School  of 
Public  Health,  whose  experience  in  the 
control  of  workplace  hazards  is 
extensive.  Dr.  First  stated: 

*  *  *  (the  statement  by  OMB  that)  a  well- 
run  respirator  program  can  *  *  •  [provide] 
better  protection  more  cheaply  than  can 
engineering  controls  •  *  *  flies  in  the  face  of 
oft-repeated  statements  by  the  most 
experienced  industrial  hygienists  as  well  as 
the  official  position  of  NIOSH  that  in-plant 
health  and  safety  is  the  responsibility  of  the 
employer  and  that  this  responsibility  is  best 
discharged  by  employing  engineered  *  *  * 
safeguards  as  opposed  to  personal  protective 
measures  or  administrative  controls  (Tr.  5/ 
16/86,  p.  93). 

Whatever  cost  savings  may  be  realized  by 
employers  from  *  *  *  what  OMB  refers  to  as 
'compliance  flexibility'  and  that  emphasizes 
respirator  usage  over  engineering  controls, 
solely  on  the  basis  of  alleged  lesser  costs,  is 
knowingly  transferring  responsibility  for 
worker  safety  from  the  employer  to  the 
employee  *  *  *.  The  cost  of  acceptable 
respirator  programs  is  especially  onerous  for 
small  industries  that  must  spread  the 
considerable  administrative  costs  of  a  fully 
acceptable  system  over  a  few  users  (Tr.  5/15/ 
86.  p.  94]. 

*  *  *  (it)  is  an  open  secret  that  workers 
abhor  NIOSH-approved  and  hence  effective 
respirators  and  do  not  willingly  wear  them. 
When  they  do  use  them  at  all  they 
characteristically  wear  them  in  the  most 
comfortable  position,  which  means  that  they 
give  less  than  rated  protection  factors  *  *  *, 
respiratory  protection  is,  in  practice, 
ineffective  for  routine  worker  protection  and 
is  not,  therefore  an  acceptable  substitute  for 
engineering  controls  (Ex.  128,  p.  39]. 

Dr.  First  also  questioned  the  accuracy 
of  OMB'8  statement  that  "  'engineering 
controls  can  endanger  a  larger  number 
of  workers  when  they  fail  than 
respirators'  *  *  *."  According  to  Dr. 
First,  the  statement  is  based  on 
unverified  assumptions,  "such  as  that 
workers  are  more  readily  aware  of 
respirator  failures  than  engineering 
control  failures."  Dr.  First  also  felt  that 
OMB's  statement  failed  to  consider  that 
engineering  controls  tend  to  deteriorate 
"slowly  rather  than  suddenly  and 
catastrophically.  Periodic  checks  on  a  6- 
12  month  cycle  are  *  *  *  adequate  for 
maintaining  them (Ex.  128,  p.  40). 

There  are  many  hidden  costs  involved 
in  establishing  and  operating  effective 
respiratory  protection  programs.  For 
example,  the  use  of  respirators  tripsers 
medical  surveillance  and  maintenance 
and  repair  provisions  under  the 
respiratory  protection  standard  (29  CFR 


1910.134),  as  well  as  requirements  for 
much  more  exposure  monitoring  as 
would  be  the  case  if  permissible 
exposure  limits  could  be  met  by 
engineering  and  work  practice  controls. 

OSHA's  decision  in  the  final  rule  to 
continue  to  accord  preferred  status  to 
the  use  of  engineering  controls  as  a 
compliance  method  to  protect 
employees  from  exposure  to 
formaldehyde  is  consistent  with  the 
policy  on  respiratory  protection  set  forth 
in  23  CFR  1910.134(a)(1).  which  states 
the  Agency's  position  on  preventing 
atmospheric  contamination: 

This  shall  be  accomplished  as  far  as 
feasible  by  accepted  engineering  control 
measures  (for  example,  enclosure  or 
confinement  of  the  operation,  general  and 
local  ventilation,  and  substitution  of  less 
toxic  materials.) 

In  addition  to  the  methods  discussed 
above  for  reducing  worker  exposure  to 
formaldehyde,  product  substitution  of 
less  toxic  materials  is  another 
acceptable  way  of  reducing 
formaldehyde  exposures: 

Employers  in  the  wood  products  and  textile 
industries,  including  garment  manufacturing, 
have  successfully  reduced  emissions  from 
consumer  products  while  at  the  same  time 
reducing  employee  exposures  to 
formaldehyde  by  product  substitution  and 
reformulation  (50  FR  50476). 

The  record  evidence  clearly  confirms 
that  product  substitution  and 
reformulation  are  effective  ways  to 
control  formaldehyde  exposure,  both  in 
the  industries  mentioned  above  and  in 
the  foundry  industry  [Exs.  77-2:  77-4; 
77_9;  77-10;  77-11;  77-20,  77-31;  77-34; 
77-37;  80-5;  80-6;  80-23;  80-24;  80-30;  80- 
56:  80-65:  80-77;  80-86:  80-269: 115;  128; 
146M:  163;  170;  175-3;  200-8;  201-3K;  Tr. 
5/13/86,  pp.  136-137;  Tr.  5/14/86.  pp. 
137.  237;  Tr.  5/15/86.  p.  7).  Dr.  First 
pointed  to  the  technology-forcing  effects 
of  regulations  in  general  and  noted  that 
the  HUD  regulations  (which  require  that 
emissions  from  plywood  and 
particleboard  be  lowered)  spurred  the 
resin  industry  on  and  that  consumer 
objections  to  the  resins  used  to  produce 
early  permanent  press  garments  caused 
resin  manufacturers  to  devise  less 
objectionable  compounds  [Ex.  128,  p. 
19).  This  viewpoint  was  echoed  by  Dr. 
Franklin  E.  Mirer,  Director  of  the  UAW 
Health  and  Safety  Department,  who 
stated: 

The  UAW  also  believes  that  without  the 
driving  force  of  an  OSHA  standard  requiring 
control  of  exposure  *  *  '  together  with  a 
requirement  that  all  feasible  engineering 
controls  be  installed,  readily  avoidable 
exposures  to  formaldehyde  will  continue  (Tr. 
5/14/86,  p.  230). 
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Based  on  the  voluminous  record  in 
this  proceeding,  OSHA  finds  that 
engineering  and  work  practice  controls 
can  be  used  to  reduce  workplace 
exposures  to  or  below  the  PELs  in 
almost  every  circumstance.  OSHA 
believes  that  the  record  amply 
demonstrates  that  such  controls  will 
enable  employers  to  achieve 
compliance.  "The  technology  needed  to 
reduce  employee  exposures  to  these 
levels  in  all  of  the  affected  sectors  is 
conventional,  consisting  of  traditional 
control  methods  such  as  general  and 
local  exhaust  ventilation  and  the  use  of 
lower-emitting  resins,  enclosures,  and 
closed-loop  sampling  devices.  This 
technology  is  discussed  in  detail  in  the 
Technological  Feasibility  section  of  the 
Regulatory  Impact  Analysis. 

Certain  other  standards,  e.g.  Benzene 
(29  CFR  1910.1028)  have  permitted  the 
employer  to  choose  any  combination  of 
engineering,  work  practice,  and 
respirator  controls  when  the  employer 
can  document  that  the  toxic  substance  is 
used  in  the  work  area  for  30  or  fewer 
days  in  a  year  on  the  grounds  that: 

Engineering  controls  may  be  impractical  if 
used  only  a  few  days  per  year,  and  •  *  * 
respirators  present  fewer  difficulties  to  the 
wearer  if  used  intermittently. 

The  benzene  final  standard 
(1901.1028(f)(l)(iii)  states: 

Where  the  employer  can  document  that 
benzene  is  used  in  a  workplace  less  than  a 
total  of  30  days  per  year,  the  employer  shall 
use  engineering  controls,  work  practice 
controls  or  respiratory  protection  or  any 
combination  of  these  controls  to  reduce 
employee  exposure  to  benzene  to  or  below 
the  PELS,  except  that  employers  shall  use 
engineering  and  work  practice  controls,  if 
feasible,  to  reduce  exposure  to  or  below  10 
ppm  as  an  8  hour  TWA. 

This  exemption  was  not  proposed  for 
formaldehyde  although  OSHA  requested 
"comments  from  the  public  on  the 
applications  where  the  use  of  respirators 
has  been  an  effective  method  for  the 
control  of  exposures  to  formaldehyde" 
[50  FR  50476).  No  evidence  that  a  30  day 
exemption  was  either  necessary  or 
effective  was  presented.  Even  though 
engineering  and  work  practice  controls 
are  not  feasible  in  some  situations, 
specifically  in  maintenance  and  repair 
activities,  such  as  vessel  cleaning,  and 
in  emergencies.  OSHA  considers  it 
especially  unwarranted  and.  indeed, 
even  dangerous  to  provide  a  30  day 
exemption  from  the  use  of  engineering 
controls  in  the  case  of  formaldehyde 
since  this  substance  presents  many 
acute  hazards. 

There  are  several  other  reasons 
OSHA  has  not  permitted  a  30  day 
exemption  in  the  final  rule  for 
formaldehyde.  First,  the  benzene 


proposal  contained  the  30  day 
exemption  and  the  final  benzene 
standard  was  an  outcome  of  the 
rulemaking  record.  The  formaldehyde 
proposal  did  not  include  a  provision  for 
the  30-day  exemption  and  the 
rulemaking  did  not  develop  information 
to  justify  such  an  exemption. 

Second,  the  30  day  exemption  is 
inappropriate  for  formaldehyde.  OSHA 
has  found  that  engineering  and  work 
practice  controls  are  both  feasible  and 
necessary  to  protect  workers  exposed  to 
formaldehyde.  A  good  example  of  this  is 
the  unloading  of  resins  from  trucks  or 
rail  cars,  which  is  an  intermittent  and 
infrequent  operation  for  most  resin 
producers.  In  this  situation,  failure  to 
use  controls  can  cause  a  potentially 
dangerous  situation  which  threatens 
other  workers  and  the  environment;  yet 
engineering  and  work  practice  controls 
already  exist  that  greatly  limit  such 
exposures.  Another  example  would 
occur  in  the  anatomy  laboratory  where 
a  30-day  exemption  from  the  need  to 
install  engineering  controls  could  lead  to 
laboratory  instructors  receiving 
respiratory  protection  while  students 
are  left  unprotected  from  exposures 
exceeding  the  PELs. 

The  need  for  addressing  highly 
intermittent  uses  of  chemicals  came 
about  in  reconsidering  issues  of 
technologic  and  economic  feasibility  for 
the  lead  standard.  A  legitimate  concern 
was  voiced;  foundries  melted  recycled 
metals  that  would  occasionally  contain 
lead  as  an  unwanted  byproduct.  Short  of 
analyzing  each  batch  of  scrap,  the 
foundry  employer  could  not  assure  that 
lead  was  not  present.  Since  OSHA  was 
able  to  document  that  this  generally 
occurred  for  less  than  30  days  in  a  year 
and  that  the  resulting  exposure,  when 
averaged  over  the  other  days  of 
nonexposure,  would  not  unduly  harm 
the  employee  even  if  his  or  her 
respirator  failed,  an  exception  was 
warranted. 

This  is  not  the  case  for  formaldehyde. 
The  carcinogenic  potential  of 
formaldehyde  increases  dramatically 
with  increasing  exposure:  the  dose- 
response  relationship  derived  from  the 
animal  data  to  express  cancer  risk 
increases  nonlinearly.  by  as  much  as  the 
fifth  order.  Since  carcinogenicity  of 
formaldehyde  may  be  concentration 
related,  as  opposed  to  cumulative-dose 
related,  respirator  failure  could  have 
severe  health  consequences.  In  addition, 
the  acute  effects  of  exposure  at  levels 
only  slightly  above  the  2  ppm  STEL 
become  severe:  the  IDLH  is  only  100 
ppm.  Therefore,  acute  exposure  from 
respirator  failure  can  have  potentially 
drastic  health  consequences. 


For  these  reasons.  OSHA  does  not 
believe  that  an  engineering  and  work 
practice  control  exemption  for 
intermittent  exposures  is  appropriate. 

OSHA  also  considered  whether 
difi^erent  principles  should  apply  as  to 
methods  of  compliance  for  the  STEL, 
such  as  using  respirators  to  meet  the 
STEL  but  not  the  TWA.  In  the  existing 
formaldehyde  record,  commenters  did 
not  address  this  option.  Given  the 
requirements  to  use  a  full  facepiece 
respirator,  the  relatively  low  IDLH  for 
formaldehyde,  and  the  problems 
mentioned  above  which  would  also 
apply  to  the  use  of  respirators  to  meet 
the  STEL.  there  are  reasons  to  consider 
that  permitting  different  methods  of 
compliance  in  all  circumstances  might 
be  unwise.  In  the  absence  of  comments 
on  alternative  approaches,  OSHA 
believes  that  the  provisions  which 
require  the  employer  to  give  preference 
to  engineering  controls  and  work 
practices  over  the  use  of  respirators  will 
lead  to  a  protective  and  cost-effective 
approach.  This  matter  is  expected  to 
arise  in  the  proceeding  on  methods  of 
compliance  (see  the  1987  Regulatory 
Program  of  the  United  States 
Government).  If  evidence  appropriate  to 
formaldehyde  is  submitted  in  the 
methods  of  compliance  rulemaking. 
OSHA  will  consider  making  appropriate 
changes  to  the  formaldehyde  standard. 

While  there  are  situations  where  the 
employer  will  have  to  install  engineering 
controls  and  improve  work  practices  to 
lower  short-term  exposure  of  employees 
to  formaldehyde,  these  controls  are 
feasible.  Most  notable  of  these  are  tank 
car  loading  and  unloading.  Other 
examples  are  histology  and  pathology 
laboratories  where  hoods  are  used,  and 
mortuaries  where  local  exhaust  is  used. 
Failure  to  use  controls  in  these 
situations,  and  other  workplaces  as 
well,  would  result  in  dangerous  air 
concentrations. 

Paragraph  (g) — Respiratory  Protection 

The  final  standard  provides  for  the 
use  of  respirators  as  a  method  of 
protecting  employees  from 
formaldehyde  exposure  under  the 
following  conditions:  (1)  During  the 
interval  necessary  to  install  or 
implement  feasible  engineering  and 
work  practice  controls,  (2)  in  work 
operations  such  as  maintenance,  repair, 
and  vessel  cleaning  where  the  employer 
has  established  that  engineering  and 
work  practice  controls  are  not  feasible. 
(3)  in  work  situations  in  which 
engineering  and  work  practice  controls 
are  not  yet  sufficient  to  reduce  employee 
exposure  to  or  below  the  PELs,  and  (4) 
in  emergencies.  Employers  must  select 
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respirators  as  specified  in  Table  1  of  the 
standard.  A  powered  air-purifying 
respirator  must  be  provided  for  the  use 
of  any  employee  who  has  difficulty  in 
wearing  a  negative-pressure  respirator. 
The  final  rule  also  requires  employers 
to  implement  a  respiratory  protection 
program  that  accords  with  29  CFR      i 
1910.134  (b),  (d).  (e),  and  (f).  and  to     | 
perform  either  quantitative  or 
qualitative  fit  tests  for  all  employees 
required  by  the  standard  to  wear 
negative-pressure  respirators. 
Employers  must  also  ensure  that,  where 
air-purifying  chemical  cartridge 
respirators  are  worn,  the  cartridges  or 
canisters  are  replaced  with  the 
frequency  specified  in  the  final  rule.  In 
addition,  employers  must  allow 
employees  required  to  wear  respirators 
to  leave  the  work  area  to  wash  their 
faces  and  respirator  facepieces  as 
necessary  to  prevent  skin  irritation. 

The  standard  requires  employers  to 
provide  respirators  at  no  cost  to  the 
employee  and  to  ensure  that  employees 
use  the  respirators  properly.  OSHA 
views  this  allocation  of  costs  as 
necessary  to  effectuate  the  purposes  of 
the  Act.  This  requirement  makes  explicit 
an  Agency  position  which  has  long  been 
imphcit  in  the  promulgation  of  health 
standards  under  section  6(b)  of  the  Act. 
Whenever  respirator  use  is  permitted 
to  control  exposures  to  formaldehyde, 
the  employer  must  implement  a 
comprehensive  respiratory  protection 
program.  The  protection  program  must 
include  the  elements  set  forth  in  the 
general  respiratory  protection  standard. 
29  CFR  1910.134.  which  contains  basic 
requirements  for  proper  selection,  fil 
use.  cleaning,  and  maintenance  of 
respirators. 

Employers  must  select  respirators 
from  those  certified  as  being  acceptable 
for  protection  against  formaldehyde  by 
the  Mine  Safety  and  Health 
Administration  (MSHA)  and  by  NIOSH 
under  the  provisions  of  30  CFR  Part  11. 
When  negative-pressure  respirators 
are  used.  OSHA  requires  respirator  fit 
tasting  because  proper  fit  is  critical  to 
the  performance  or  negative  pressure, 
air-purifying  respirators.  With  this  type 
of  respirator,  a  negative  pressure  is 
created  within  the  facepiece  of  a 
properly  fitted  respirator  when  the 
wearer  breathes.  A  poorly  fitted 
respirator  would  allow  workplace  air  to 
enter  the  facepiece  through  gaps  and 
leaks  in  the  seal  between  the  face  and 
the  facepiece  instead  of  passing  through 
the  sorbent  material.  Obtaining  a  proper 
fit  for  each  employee  may  require  the 
employer  to  provide  two  or  three 
different  sizes  and  types  of  masks  so 
that  an  employee  can  select  the  most 
comfortable  respirator  having  a 


facepiece  with  the  least  leakage  around 
the  face  seal.  A  mandatory  fit  testing 
protocol  is  included  as  Appendix  E. 

Under  29  CFR  1910.134.  the  employer 
must  ensure  that  employees'  respirators 
fit  properly  and  leakage  is  minimized. 
By  choosing  from  only  those  respirators 
specified  in  Table  1  of  the  standard,  the 
employer  minimizes  the  chance  that  the  ' 
respirator  will  provide  an  inadequate  fit 
since  selection  criteria  are  based  on 
worst  fits  and  not  on  averages. 
Respirator  fit  testing  is  conducted  in  an 
idealized  setting,  and  fit  factors  found 
are  generally  much  better  than  what 
could  be  expected  under  conditions  of 
actual  use.  Consequently,  if  the 
employer  conducts  quantitative  fit 
testing,  the  employer  should  encourage 
selection  of  full  facepiece  masks  having 
a  fit  factor  of  at  least  1.000. 

Once  the  proper  respirator  has  been 
selected,  a  simple  fit  test  performed  at 
the  start  of  each  shift  by  each  employee 
wearing  a  negative-pressure  respirator 
can  demonstrate  that  a  facepiece  seal  is 
being  obtained.  This  test  can  be  either  a 
positive-pressure  test,  in  which  the 
exhalation  valve  is  closed  and  the 
wearer  exhales  into  the  facepiece  to 
produce  a  positive  pressure,  or  a 
negative-pressure  test,  in  which  the  inlet 
is  closed  and  the  wearer  inhales  so  that 
the  facepiece  collapses  slightly. 
Employees  must  receive  training  to 
perform  this  test  properly. 

OSHA's  existing  respirator  protection 
regulation,  29  CFR  1910.134,  requires  the 
employer  to  properly  train  the  employee 
to  wear  the  respirator  and  to  establish  a 
respiratory  protection  program 
containing  basic  requirements  for  proper 
selection,  use.  cleaning,  and 
maintenance  of  respirators.  For 
employers  to  ensure  that  employees  use 
respirators  properly,  OSHA  has  found 
that  employees  need  to  understand  the 
respirator's  limits  and  the  hazard  it  is 
protecting  against  in  order  to  appreciate 
why  the  employer  imposes  specific 
requirements  to  be  followed  when 
respirators  are  used. 

Numerous  coments  were  received 
regarding  three  aspects  of  the  proposed 
respiratory  protection  paragraph:  (1) 
Respirator  selection,  (2)  respirator  fit 
testing,  and  (3)  the  appropriate 
frequency  for  changing  respiratory 
cartridges  and  canisters.  In  Table  1  of 
the  final  standard,  OSHA  requires  that 
different  types  of  respirators  be  selected 
for  different  levels  of  employee 
exposure.  For  8-hour  TWA  exposures  up 
to  10  ppm,  a  full  facepiece  respirator 
equipped  with  cartridges  or  canisters 
that  are  specifically  approved  for 
protection  against  formaldehyde  is 
required.  For  8-hour  TWA  exposures  up 
to  100  ppm.  OSHA  requires  the  use  of  a 


full  facepiece  respirator  equipped  with  a 
chest-  or  back-mounted  industrial  size 
canister  that  is  specifically  approved  for 
protection  against  formaldehyde,  or  a 
type  C,  air-supplied,  demand-type 
respirator  with  a  full  facepiece,  hood,  or 
helmet.  At  formaldehyde  exposure 
levels  above  100  ppm  or  at  unknown 
concentrations  [e.g.,  emergency  re- 
entry), a  full  facepiece  self-contained 
breathing  apparatus  (SCBA)  or  a  full 
facepiece  air-supplied  respirator  with  an 
auxiliary  self-contained  air  supply  is 
required.  For  firefighting  situations,  a 
full  facepiece  positive-pressure  SCBA  is 
required.  For  escape  situations, 
employers  may  choose  SCBAs  operated 
in  either  demand  or  pressure-demand 
mode  or  a  full-facemask  negative- 
pressure  respirator  equipped  with  an 
industrial-size  canister  (back-  or  chest- 
mounted). 

The  respirator  selection  requirements 
of  the  final  rule  were  addressed  by 
many  commmenters  [Exs.  77-32;  80-25; 
80-78;  80-81:  80-69:  80-272;  86-3;  Tr.  5/ 
7/86,  pp.  14-15,  215;  Tr.  5/8/86,  pp.  15- 
17,  76-77. 150].  Jagtar  Sekhon  of  CAL/ 
OSHA  suggested  that  the  respirators 
specified  for  use  in  formaldehyde 
concentrations  in  excess  of  100  ppm  be 
operated  in  a  positive-pressure  mode 
(Ex.  80-25,  p.  2].  This  was  OSHA's  intent 
in  the  proposal,  and  the  Agency  has 
reworded  this  requirement  in  the  final 
rule  to  ensure  that  there  is  no 
misunderstanding  as  to  the  Agency's 
intent.  Table  1  now  clearly  specifies  that 
respirators  used  where  concentrations 
are  100  pm  or  greater  or  unknown  be 
operated  in  a  positive-pressure  mode. 
Mr.  Sekhon  also  stated: 

With  regard  to  allowing  the  use  of  a  gas 
mask  in  escape  situations  in  order  to  extend 
escape  times,  no  examples  justifying  this 
deviation  from  standard  respiratory 
protection  practice  are  provided  in  the 
proposal  (Ex.  80-25.  p.  2]. 

Contrary  to  this  comment,  the  use  of  gas 
masks  for  escape  in  situations  where 
there  is  no  oxygen  deficiency  is 
accepted  industrial  hygiene  practice 
(see,  for  example.  Ex.  80-272).  Such 
canisters  provide  sufficient  escape  time 
to  protect  employees  from  overexposure 
in  escape  situations.  The  sorbent 
capacity  of  such  respirators  is  great 
enough  when  they  are  equipped  with 
large  industrial-size  canisters  to  provide 
employees  with  effective  protection  in 
emergency  escape,  and  OSHA  is 
permitting  employers  to  provide  either 
SCBAs  or  full-face  mask  industrial 
canister  respirators  for  emergency 
escape. 

The  final  standard  requires  that 
employees  be  provided  with  powered 
air-purifying  respirators  if  they 
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experience  difficulty  in  using  negative- 
pressure  respirators.  By  using  the  term 
"difficulty,"  OSHA  means  a  problem 
that  an  employee  may  experience  with 
respect  to  the  wearing  of  a  negative- 
pressure  respirator;  for  example,  such 
difficulty  might  consist  of  discomfort  in 
terms  of  obtaining  sufficient  air  through 
the  negative-pressure  respirator  or  the 
inability  to  achieve  an  adequate  fit  with 
a  respirattjr  of  this  type. 

Charles  E.  Fryman  of  Standard  Oil 
disagreed  with  this  proposed 
requirement,  stating: 

The  selection  of  the  appropriate  and 
effective  respirator  for  a  particular  job  should 
be  left  to  the  employer.  The  requirement  to 
provide  this  option  can  cause  problems  with 
existing  facial  hair  exclusion  policies  and  can 
reduce  the  effectiveness  of  the  respirator 
program  (Ex.  80-B9.  Attach.,  p.  3]. 

OSHA's  rationale  for  including  this 
provision  in  the  final  rule  is  to  ensure 
that  every  employee  required  to  wear  a 
respirator  for  protection  against 
formaldehyde  exposure  be  provided 
with  a  respirator  that  is  adequate  for 
this  purpose.  In  those  cases  where 
employees  experience  breathing 
difficulty  or  cannot  obtain  an 
appropriate  fit  with  a  negative-pressure 
respirator  for  whatever  reason  (facial 
contours,  the  presence  of  scars,  facial 
hair,  etc.),  it  is  essential  that  such 
employees  be  provided  with  adequate 
protection  to  limit  Iheir  exposure.  For 
some  employees,  adequate  protection 
can  be  obtained  only  through  the  use  of 
a  powered  air-purifying  respirator.  This 
provision  has  been  included  in  a  variety 
of  OSHA  health  standards  (29  CFR 
1910.1025, 1910.1043),  and  the  Agency  is 
not  aware  of  any  compliance  difficulties 
associated  with  the  requirement. 

In  the  final  rule.  OSHA  is  not 
permitting  the  use  of  half-mask 
respirators  at  exposures  above  the  PELs 
unless  the  employer  can  show  that  the 
use  of  goggles  provides  effective 
protection.  This  change  is  based  on 
three  factors:  the  need  to  protect  the 
eyes  as  a  target  site  affected  by 
formaldehyde  exposure;  testimony  that 
gas-type  goggles,  as  proposed,  are  not 
presently  an  acceptable  alternative  to 
fuU-facepiece  respirators  [Tr.  5/7/86,  pp. 
174-175],  and  evidence  that  the  use  of 
full-facepiece  respirators,  but  not  half- 
mask  respirators,  is  generally  accepted 
industrial  hygiene  practice  in  the  case  of 
formaldehyde  [Exs.  69-33C;  69-33D;  73- 
177;  73-181;  139A].  Indeed,  several 
published  MSDSs  recommended  the  use 
of  a  full  facepiece  respirator  at  1  ppm  as 
a  TWA  or  2  ppm  as  a  STEL  long  before 
these  were  legal  limits.  In  addition,  the 
draft  Occupational  Exposure  and  Work 
Practice  Guidelines  for  Formaldehyde 


[Ex.  80-272,  p.  16]  provided  to  OSHA  by 
Howard  L  Kusnetz,  President  of  the 
American  Industrial  Hygiene 
Association  (AIHA)  and  the  NIOSH 
Criteria  Document  on  formaldehyde  [Ex. 
42-85,  p.  9],  both  recommend  the  use  of 
a  full  facepiece  respirator  for  exposures 
over  1  ppm  to  protect  employees  from 
inhalation  of  formaldehyde  and  from 
eye  irritation. 

Since  formaldehyde  is  a  potential 
human  carcinogen,  OSHA  would  require 
the  use  of  respirators  to  protect 
employees  who  would  otherwise  be 
exposed  at  concentrations  exceeding 
either  the  TWA  or  the  STEL.  In  the  case 
of  formaldehyde,  there  is  additional 
information  that  many  employees  would 
experience  eye  irritation  at  exposures 
exceeding  1  ppm.  Once  exposures 
exceed  2  to  3  ppm,  even  for  short 
periods  of  time,  this  irritation  would 
become  intolerable.  At  exposures  two  to 
three  times  the  STEL,  virtually  all 
employees  would  suffer  intolerable  eye 
irritation  and  some  would  develop 
uncontrollable  tearing  of  the  eyes, 
clearly  a  safety  hazard.  Thus,  it  is 
inappropriate  to  permit  the  use  of  half- 
mask  respirators  in  such  situations.  In 
the  absence  of  such  information, 
respirator  selection  criteria  would 
generally  permit  half-mask  respirators 
for  concentrations  up  to  10  times  the 
PEL. 

Two  commenters  suggested  that  gas- 
proof goggles  could  be  used  as  a  method 
of  protecting  employees  from  eye 
irritation  while  they  were  wearing  half- 
mask  respirators  [Exs.  80-81,  p.  2:  86-3, 
pp.  4-5].  For  example,  David  ].  Kolander 
of  the  3-M  Company  requested  that 
OSHA  specify  that  gas-proof  goggles  be 
permitted  with  the  use  of  half-mask 
respirators  at  exposures  above  the  PELs, 
because  full  facepiece  respirators  are 
uncomfortable,  heavier  than  half-masks, 
and  impair  visual  and  speaking 
functions  [Ex.  86-3.  pp.  4-5]. 

However,  at  the  informal  hearing, 
some  participants  pointed  out  several 
difficulties  associated  with  the  use  of 
such  goggles.  Donald  Hayes,  M.D.,  of 
Burlington  Industries  stated  that 
Burlington  had  purchased  gas-proof 
goggles  and  tested  them  under  actual 
use  conditions  and  found  them  to  be 
inadequate: 

[Employees  wearing  gas-proof  goggles)  not 
only  sweat,  they  tear  inside  these  goggles.  If 
they  are  gas  proof,  you  really  begin  to  see  a 
fluid  level  in  them  before  too  long  *  *  *  (Wje 
decided  to  go  with  full  face  respirators  rather 
than  gas-proof  goggles  [Tr.  5/12/86.  p.  173- 
174]. 

In  response  to  questioning  by  Ms. 
Sherman  of  the  OSHA  panel  on  the 
utility  of  goggles,  Mr.  Larsen,  OSHA's 


expert  witness,  discussed  a  number  of 
disadvantages: 

I  would  *  •  *  immediately  opt  for  the  full- 
faced  respirator  to  protect  against  the  irritant 
effects*  *  *. 

As  with  gas-type  goggles.  I'm  disinclined 
towards  that  because  you  now  have  an 
individual  in  two  pieces  of  personal 
protective  equipment,  and  you  have  to  worry 
about  the  fit  of  two  rather  than  a  single  [piece 
of  equipment]  *  *  *. 

(YJou  have  a  relative  degree  of  confidence 
in  the  fit  of  a  complete  respirator,  but  there 
are  no  fitting  requirements  for  gas-type 
goggles,  and  you  will  experience  the  same 
types  of  problems  with  that  as  you  do  with 
respirators*  *  *.  Some  people  will  not  be 
able  to  get  an  adequate  fit  (Tr.  5/7/86.  pp.  34- 
35). 

Mr.  Larsen  also  pointed  out  that  the 
cost  of  supplying  employees  with  gas- 
proof goggles  and  half-mask  respirators 
may  be  higher  than  that  for  full- 
facepiece  respirators  [Tr.  5/7/86,  p.  35]. 

OSHA's  intent  in  proposing  to  permit 
the  use  of  gas-proof  goggles  and  half- 
mask  respirators  in  the  proposal  was  to 
provide  adequate  protection  from  acute 
irritation  caused  by  formaldehyde 
exposure  in  a  manner  that  would  be 
comfortable  and  accepted  by 
employees.  Upon  hearing  the  serious 
objections  to  the  use  of  gas-proof 
goggles  in  combination  with  half-mask 
respirators,  namely  that  (1)  they  are 
even  less  comfortable  than  full- 
facepieces,  (2)  that  there  is  no 
acceptable  method  at  this  time  to  assure 
that  the  goggles  fit  properly,  and  (3)  that 
there  is  presently  no  acceptable 
respirator-goggle  combination  that 
assures  that  the  respirator  will  fit 
properly,  OSHA  believes  that  full 
facepiece  respirators  will  be  necessary 
to  protect  employees  from  exposure  to 
formaldehyde. 

OSHA  acknowledges  that  full 
facepiece  negative  pressure  respirators 
can  be  uncomfortable  and  that 
technological  advances  are  always 
occurring.  Consequently,  at  some  point 
in  time,  a  combination  gas-proof  goggle/ 
half-mask  respirator  may  become 
available.  If  valid  data  are  developed 
that  indicate  the  combination  of  a  half- 
mask  respirator  and  gas-proof  goggles     - 
are  effective  means  of  protecting 
workers,  the  employer  may  use  such 
devices  under  the  formaldehyde 
standard  without  seeking  a  special 
exemption  through  the  variance  process. 

NIOSH,  in  testimony  to  OSHA, 
recommended  that  no  negative-pressure 
respirators  be  allowed  to  protect 
workers  from  exposure  to  formaldehyde 
[Ex.  98).  NIOSH  based  this  position  on 
that  Agency's  conclusion  that 
formaldehyde  is  a  "Category  I 
occupational  carcinogen"  and  a  policy 
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that  only  a  self  contained  breathing 
apparatus  or  an  airline  respirator       i 
equipped  with  an  auxiliary  self-         | 
contained  breathing  apparatus  should 
be  used  for  protection  against  exposure 
to  carcinogens.  However.  OSHA 
believes  that  negative-pressure 
respirators  can,  under  the  limited      I 
conditions  of  use  specified  in  Table  1  of 
the  standard,  be  effective  in  providing 
adequate  employee  protection.  Several 
other  recent  OSHA  rulemaking 
initiatives  (benzene,  ethylene  oxide, 
ethylene  dibromide)  have  permitted  the 
use  of  negative-pressure  respirators  for 
potential  carcinogens,  and  the  Agency 
believes  that  formaldehyde  workers  will 
also  be  afforded  adequate  protection  if 
the  respirator  selection  criteria 
presented  in  Table  1  are  followed. 

The  final  rule  requires  employers  to 
provide  either  quantitative  or  qualitative 
fit  testing  at  the  time  of  initial  use  and  at 
least  annually  thereafter  for  all 
employees  required  to  wear  negative- 
pressure  respirators.  Many  commenters 
addressed  the  issue  of  fit  testing  for 
negative-pressure  respirators.  Several 
commenters  objected  to  the  proposed 
mandatory  requirement  for  quantitative 
fit  testing  [Ex.  80-37;  80-38;  80-56:  80-58; 
80-59;  80-64:  80-67;  80-71:  80-74:  80-81; 
80-84;  80-261;  80-303;  85-lllD;  86-1: 95; 
164;  Tr.  5/7/85.  p.  15;  Tr.  5/12/86.  p.  134]. 
Many  of  these  commenters  objected  to 
quantitative  fit  testing  on  the  basis  of 
the  cost  of  the  procedure  compared  to 
the  cost  of  qualitative  methods  [Exs.  80- 
56;  80-58;  80-59;  80-67;  80-71;  80-303; 
164:  Tr.  5/7/86.  p.  15;  Tr.  5/12/86.  p.  134]. 
Other  participants  noted  that,  although 
formaldehyde  has  the  ability  to  impair 
the  sense  of  smell,  there  are  effective 
qualitative  fit  testing  methods  available 
(Exs.  80-38;  80-58:  80-59:  80-64;  80-71; 
80-74;  80-61;  80-84;  86-3;  164].  These 
commenters  pointed  out  that  many 
qualitative  methods  employ  test  agents 
that  use  irritant  smoke  or  saccharin 
rather  than  methods  relying  on  odorants 
(Exs.  80-74;  80-81;  80-84].  For  example. 
L.D.  Taylor,  Director  of  Safety  and 
Industrial  Hygiene  for  the  Schering 
Corporation,  stated:  I 

Many  companies  have  developed  a  two- 
fold qualitative  respirator  fit  test  procedure 
involving  the  use  of  isoamyl  acetate  followed 
by  an  irritant  smoke  procedure.  The  isoamyl 
acetate  is  used  as  a  screening  [test]  to  detect 
poorly  fitting  respirators.  The  final  tests  are 
administered  via  irritant  smoke  and  do  not 
rely  on  the  sense  of  smell  as  an  indication  of 
leakage.  Instead,  a  poorly  fitting  respirator 
will  be  detected  by  an  involuntary  employee 
reaction  to  the  irritant  smoke,  usually  in  the 
form  of  coughing  and/or  sneezing. 

Personal  observation  of  qualitative 
respirator  fit  testing  on  approximately  5.000 
employees  has  shown  that  a  combined 
isoamyl  acetate/irritant  smoke  protocol  is 


verj'  effective  in  determining  whether  or  not  a 
respirator  is  fitting  properly.  In  all  cases 
where  the  subject  was  sufficiently  sensitive 
to  the  test  agents  involved,  the  qualitative  fit 
test  procedure  was  found  to  identify  all 
employees  who  could  not  get  an  adequate 
seal.  Approximately  1%  of  this  test 
population  was  unable  to  get  a  seal  with  the 
then  currently  available  types  and  sizes  of 
half-face  piece  respirators.  These  individuals 
were  then  given  a  quantitative  fit  test  using 
the  Deltec  apparatus  and  a  com  oil  aerosol. 
In  all  cases,  it  was  found  that  an  employee 
was  able  to  achieve  a  satisfactory  protection 
factor  of  10  or  greater  when  using  half  masks 
that  were  negative  fits  when  tested  with  a 
combination  qualitative  protocol.  In  short,  the 
use  of  the  combination  qualitative  protocol 
resulted  in  more  false  negative  fit  tests  than 
the  quantitative  methodology  and  thus  was 
more  protective  than  the  quantitative  test 
[Ex.  80-84.  p.  2). 

Based  on  the  evidence  presented  by 
these  commenters  on  the  effectiveness 
of  qualitative  fit  test  methods.  OSHA 
has  modified  paragraph  (g)(3)(ii)  to 
allow  either  quantitative  or  qualitative 
fit  test  methods  for  negative-pressure 
respirators  used  to  provide  protection 
against  exposure  to  formaldehyde. 

Appendix  E  of  the  final  rule  describes 
the  mandatory  qualitative  and 
quantitative  fit  test  protocols  that 
employers  must  use  for  respirator  fitting. 
The  protocol  for  qualitative  fit  testing  in 
the  final  rule  requires  a  two-tiered  test 
using  isoamyl  acetate  in  combination 
with  either  saccharin  or  irritant  smoke, 
a  combination  that  was  recommended 
by  many  rulemaking  participants  [Exs. 
80-58;  80-59;  80-64;  80-71;  80-74;  80-81; 
80-84;  86-3: 164].  The  use  of  isoamyl 
acetate  will  screen  employees  for 
evidence  of  olfactory  fatigue;  the  use  of 
saccharin  depends  on  the  employee's 
sense  of  taste  and  not  on  odor  detection; 
and  the  irritant  smoke  test  reaction  is 
involuntary.  By  using  this  protocol, 
OSHA  believes  that  the  fit  tests  will 
yield  few  false  positive  results  that 
occur  due  to  employee  olfactory  fatigue. 
In  addition,  the  final  rule  requires  that 
qualitative  fit  tests  be  conducted 
annually,  rather  than  on  the  advice  of  a 
physician  as  originally  proposed.  OSHA 
believes  that,  as  a  consequence, 
employees  will  receive  more  frequent  fit 
testing  for  respirator  use.  thus  rendering 
the  final  rule's  requirement  at  least  as 
protective  as  the  proposed  requirement. 
In  appropriate  circumstances, 
physicians  may  specify  more  frequent  fit 
testing  than  is  required  by  the  final  rule. 
The  final  rule  permits  employers  to 
conduct  quantitative  fit  testing  if  they  so 
desire. 

Several  commenters  objected  to  the 
requirements  that  respirator  cartridges 
and  canisters  be  changed  on  a 
prescribed  schedule  [Exs.  80-38:  80-64; 


80-74J.  These  participants  urged  OSHA 
to  adopt  a  performance  approach  that 
would  permit  employers  to  decide  when 
canisters  and  cartridges  need  changing. 
Stephen  B.  Sides,  a  CIH,  and  J.  Andrew 
Doyle.  Counsel  for  the  National  Paint 
and  Coatings  Association,  stated: 

OSHA  also  requires  [in  the  proposal]  that 
when  negative  pressure  respirators  are  used 
that  the  canister  be  replaced  within  48  hours 
of  first  use  and  cartridges  be  replaced  at  the 
end  of  the  shift  [Ex.  80-74;  p.  8|. 

Similarly.  David  P.  Lewis,  Jr.  of 
Weyerhaeuser  stated  that  no  mandatory 
cartridge  or  canister  replacement 
schedule  was  necessary  because 
formaldehyde  has  adequate  warning 
properties  to  alert  workers  to  the  need 
for  replacing  the  filter  media  in  their 
respirators  [Ex.  80-38;  p.  11].  This  view 
was  expressed  by  several  other  industry 
commenters  [Exs  80-37;  80-64;  80-81). 
OSHA  believes  that  determining  the 
appropriate  frequencies  for  changing 
cartridges  and  canisters  used  to  protect 
employees  against  formaldehyde 
exposure  is  too  complex  and  important 
not  to  be  specified  in  the  final  rule. 
Employees  should  receive  equal  and 
adequate  protection,  something  not 
achieved  by  relying  on  odor. 

Thurman  B.  Wensl  of  the  IntemaUonal 
Chemical  Workers  Union  recognized 
this  factor  when  he  requested  that  the 
final  standard  require  that  cartridges  be 
replaced  after  every  three  hours  of  use 
or  at  the  end  of  the  shift,  whichever 
comes  first  [Ex.  80-50,  p.  3].  The  AIHA 
draft  Occupational  Exposure  and  Work 
Practice  Guidelines  for  Formaldehyde 
recommended  a  maximum  service  life  of 
two  to  four  hours  for  cartridges  and 
canisters  used  for  protection  against 
formaldehyde  exposure  [EX.  80-272). 
Based  on  the  AIHA's  recommendation, 
the  final  rule  requires  that  cartridges  be 
changed  every  three  hours,  that 
canisters  used  to  provide  protection 
from  formaldehyde  concentrations  of 
less  than  10  ppm  be  changed  every  four 
hours,  and  that  canisters  used  in 
atmospheres  of  10  to  100  ppm  be 
changed  every  two  hours.  Because 
formaldehyde  would  migrate  overnight 
through  the  trapping  medium,  potentially 
leading  to  inadvertent  exposure,  all 
cartridges  and  canisters,  once  used, 
must  be  changed  after  the  workshift, 
regardless  of  the  time  they  were  actually 
in  use. 

A  related  issue  raised  by  participants 
concerned  the  warning  properUes  of 
formaldehyde.  OSHA  discussed  the 
potential  problems  of  relying  on  odor  to 
determinp  when  respirator  breakthrough 
has  occurred  in  the  proposal: 
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Because  the  olfactory  nerves  are  able  to 
adjust  to  slight  incremental  increase  in 
formaldehyde  [Ex.  70-29],  workers  are  unable 
to  detect  slowly  develping  leaks  that  would 
be  expected  to  occur  in  a  developing 
respirator  failure  *  *  *.  The  respirator  wearer 
who  detects  the  odor  of  formaldehyde  or 
feels  eye  irritation  should  leave  the  area 
immediately  and  replace  the  air  purifying 
device  before  re-entry.  However,  the  abilty  to 
perceive  formaldehyde  dulls  over  time  as  a 
worker  adapts  to  it,  and  the  perception  of 
odor  should  never  be  relied  upon  as  an 
indicator  of  respirator  effectiveness.  [50  FR 
50477J 

The  Agency  position  on  this  issue  was 
supported  by  Michael  Larsen,  a  certified 
industrial  hygienist,  who  pointed  out 
that  only  about  half  of  all  people 
exposed  to  formaldehyde  can  detect  it 
at  the  action  level  and  that  an 
individual's  abilty  to  detect  the  odor 
varies  considerably  even  on  the  same 
day  (Ex.  135).  Formaldehyde  exposure  is 
also  associated  with  other  warning 
effects,  such  an  eye  and  respiratory 
irritation,  but  OSHA  finds  it 
inappropriate  to  permit  workers  to 
experience  formaldehyde's  irritant 
effects  before  requiring  that  employers 
provide  them  with  new  cartridges  or 
canisters.  Allowing  employees  to  be 
placed  in  such  a  situation  would  clearly 
be  contrary  to  the  principles  of  good 
industrial  hygiene  practice. 

OSHA  believes  that  the  final 
standard's  respiratory  protection 
requirements,  if  implemented 
conscientiously  by  employers  in  a 
comprehensive  program  of  respiratory 
protection,  will  provide  employees  who 
must  wear  respirators  with  adequate 
protection  against  the  adverse  health 
effects  associated  with  formaldehyde 
exposure. 

Paragraph  (h)— Protective  Equipment 
and  Clothing 

Like  the  proposal,  the  final  rule 
contains  several  provisions  requiring 
employers  to  provide  formaldehyde- 
exposed  employees  with  appropriate 
protective  equipment  and  clothing. 
Paragraph  (h)  reminds  all  employers  of 
their  obligation  to  comply  with  the 
requirements  of  29  CFR  1910.132  and  29 
CFR  1910.133,  and  requires  the  employer 
to  provide  such  clothing  or  equipment  at 
no  cost  to  the  employee,  and  to  assure 
that  employees  wear  this  personal 
protective  equipment. 

Paragraph  (h)(1),  Selection  outlines 
how  the  employer  must  go  about 
assuring  that  the  intent  of  §§  1910.132 
and  1910.133  are  being  met.  Protective 
clothing  and  equipment  must  be  chosen 
on  the  basis  of  the  form  of  formaldehyde 
(liquid,  gas,  solid),  the  conditions  under 
which  it  is  being  used  in  the  employer's 
workplace  (amount,  concentration),  and 


the  hazard  to  be  prevented  (skin  burns, 
dermatitis).  Several  subparagraphs  of 
paragraph  (h)(1)  clarify  what  types  of 
clothing  or  equipment  OSHA  considers 
appropriate  with  certain  forms  of 
formaldehyde. 

Paragraph  (h)(2),  Maintenance  of 
protective  clothing  and  equipment, 
requires  employers  to  assure  that 
formaldehyde-contamined  protective 
equipment  or  clothing  is  ventilated  and 
cleaned  or  laundered  before  it  is  reused. 
Employers  are  required  to  establish  a 
storage  area  for  formaldehyde- 
contaminated  clothing  and  equipment 
and  to  label  the  storage  areas  and  any 
containers  used  to  store  such  clothing 
and  equipment.  Because  most 
contaminated  chemical  protective 
clothing  or  equipment  has  been  splashed 
with  formaldehyde  solutions,  provisions 
in  the  final  rule  permit  the  employer  to 
place  these  materials  in  a  ventilated 
area,  such  as  a  hood,  to  dry  before  they 
are  sent  for  cleaning  or  laundering.  This 
treatment  is  ultimately  less  hazardous 
than  placing  wetted  chemical  protective 
clothing  or  equipment  into  sealed 
containers.  To  ensure  that  employees 
are  alerted  to  the  hazards,  the  area  [e.g.. 
hood)  must  be  placarded  with 
information  that  is  identical  to  that  on 
the  label  on  the  laundry  drum. 

Employers  must  assure:  that  only 
employees  trained  to  recognize  the 
hazards  of  formaldehyde  are  permitted 
to  remove  contaminated  clothing  and 
equipment  for  cleaning,  laundering,  or 
disposal;  that  no  employee  takes  or 
wears  contaminated  equipment  or 
clothing  home;  and  that  any  person  who 
launders,  cleans,  or  repairs  such  clothing 
or  equipment  is  informed  of 
formaldehyde's  hazardous  effects  and 
the  procedures  necessary  to  protect 
against  such  hazards  when  handling 
such  personal  protective  equipment. 

OSHA  finds  it  necessary  in  the  final 
rule  to  remind  employers  of  their 
obligations  under  existing  standards  29 
CFR  1910.132  and  .133  because  the 
record  showed  that  employees  having 
potential  skin  contact  with 
formaldehyde  were  experiencing  skin 
disorders  and  diseases  (see  the  Health 
Effects  section). 

The  final  standard  provides  even 
more  specific  guidance  than  the 
proposal  on  the  types  of  personal 
protective  equipment  that  the  Agency 
considers  appropriate.  This  greater 
specificity  responds  to  comments  from 
employers  who  interpreted  the  proposed 
protective  equipment  provisions  as 
requiring  more  clothing  and  equipment 
than  was  actually  the  case.  The  Agency 
believes  that  these  modifications  will 
clarify  OSHA's  intent  and  thus  provide 
better  guidance  to  employers  that  will 


aid  them  in  complying  with  these 
requirements. 

OSHA  has  taken  into  account  the 
recommendations  of  NIOSH's  criteria 
document  on  formaldehyde  [Ex.  42-85) 
and  the  AIHA's  draft  Occupational  and 
Work  Practice  Guidelines  for 
Formaldehyde  [Ex.  80-272]  on  personal 
protective  equipment.  The  final  rule 
closely  parallels  the  recommendations 
made  by  those  two  organizations.  For 
example,  the  requirements  of  paragraph 
(h)  in  the  final  rule  differentiate  the 
degree  of  hazard  potentially  associated 
with  various  forms  of  formaldehyde,  as 
does  the  AIHA  guideline  document. 
Where  concentrated  formaldehyde 
solutions  are  involved,  more  protection 
is  required  than  for  dilute  formaldehyde 
solutions  that  present  only  a  minimal 
irritation  or  sensitization  hazard. 

Full  body  personal  protective 
equipment  is  required  to  be  worn  when 
formaldehyde  is  present,  at  the  IDLH 
concentration  and  by  personnel  who  re- 
enter areas  having  high  but  unknown 
concentrations  of  formaldehyde,  e.g., 
after  an  emergency.  The  AIHA 
recommends  full  body  protection  when 
the  airborne  concentration  of 
formaldehyde  "appreciably  exceeds" 
the  AIHA's  recommended  occupational 
exposure  level  of  1  ppm  [Ex.  80-272]; 
however,  OSHA  has  made  the 
requirement  a  legal  obligation  in 
potential  IDLH  situations. 

Paragraph  (h)  of  the  final  rule. 
Provision  and  use,  has  been  modified 
since  the  proposal.  Employers  are  now 
required  to  provide  protective 
equipment  and  clothing  to  employees 
exposed  to  formaldehyde  only  under  the 
specific  conditions  of  use  given  in 
paragraph  (h)(1).  In  paragraph  (h)(1)  of 
the  proposal,  examples  of  different  types 
of  protective  equipment  were  provided: 
in  the  final  standard,  paragraphs 
(h)(l){i),  (ii),  (iii),  and  (iv)  permit  the 
employers  latitude  in  determining  the 
needs  of  individual  employees  when 
materials  may  be  irritating  or 
sensitizing.  Use  of  chemical  protective 
equipment  impervious  to  formaldehyde 
becomes  mandatory  when  employees 
are  using  solutions  of  formaldehyde 
sufficiently  concentrated  to  crack  their 
skin,  causing  breaks  in  the  protective 
outer  layers.  For  example,  paragraph 
(h)(l)(i)  of  the  final  rule  reads,  "All 
contact  of  the  eyes  and  skins  with 
liquids  containing  1  percent  or  more 
formaldehyde  shall  be  prevented  by  the 
use  of  chemical  protective  clothing  made 
of  a  material  impervious  to 
formaldehyde  and  the  use  of  other 
personal  protective  equipment,  such  as 
goggles  and  face  shields,  as  appropriate 
to  the  operation." 
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It  is  also  possible  that,  once  the  outer 
layers  of  the  skin  are  eroded,  systemic 
absorption  of  formaldehyde  might 
become  a  relevant  factor.  Consequently, 
OS4A  believes  that  employers  should 
not  be  given  the  latitude  io  determine 
what  is  appropriate  protection  in  light  of 
a  clear  and  immediate  danger  posed  by 
solutions  containing  1  percent  or  more 
formaldehyde. 

Other  groups  of  workers  show 
dermatitis  from  handling  formaldehyde- 
bearing  materials.  In  some  cases,  the 
dermal  response  might  not  be  to 
formaldehyde:  in  other  cases  it  is;  in  yet 
other  cases  the  causative  agent  has  not 
been  demonstrated  or  the  employee  may 
react  to  several  related  chemicals,  one 
of  which  is  formaldehyde.  What  is  clear, 
however,  for  instance  in  the  garment 
industry,  is  that  employees  who  handle 
products  containing  the  highest  amount 
of  free  formaldehyde  are  clearly  at  the 
greatest  risk.  The  employer,  through 
experience,  is  in  the  best  position  to 
identify  products  that  are  likely  to  cause 
dermatitis  in  employees.  For  example, 
apparel  manufacturers  can  request  that 
suppliers  of  cloth  provide  estimates  of 
free  formaldehyde  content  in  their 
fabrics.  Armed  with  this  evidence  or 
evidence  that  some  employees  are 
complaining  of  skin  problems,  the 
employer  can  act  promptly,  but  only  as 
needed,  to  provide  his  or  her  workers 
with  necessary  protective  clothing  or 
equipment.  Overall,  OSHA  believes  that 
it  is  highly  unlikely  that  more  than  5 
percent  of  all  workers  who  handle 
formaldehyde-releasing  solids  or  other 
formaldehyde'bearing  materials 
containing  less  than  1  percent 
formaldehyde  will  need  to  wear 
personal  protective  equipment.  For 
example.  Bureau  of  Labor  Statistics 
(BLS)  data  \Ex.  127)  indicate  an 
incidence  rate  well  under  1  percent  for 
skin  diseases  and  disorders  in  the 
ganneat  industry. 

Other  provisions  in  paragraph  (H)(1) 
indicate  that  the  type  of  protection  that 
is  appropriate  depends  on  the  physical 
form  of  formaldehyde  involved  and  the 
area  of  the  body  exposed,  i.e.,  different 
protection  is  needed  to  handle  a  37 
percent  solution  of  formaldehyde  dian  is 
appropriate  for  a  formaldehyde-bearing 
resin.  OSHA  believes  that  this 
addresses  the  concerns  of  commenters 
who  noted  that  certain  operations  or 
articles  containing  formaldehyde  do  not 
require  employees  to  use  protective 
clothing.  Typical  of  these  comments  was 
the  statement  of  John  LeFors,  General 
Manager  of  Willamette  Industries,  Inc., 
a  manufacturer  of  wood  products.  Mr. 
LeFors  stated  that,  as  the  proposal  was 
written,  the  requirement  for  protective 


clothing  might  have  been  interpreted  as 
meaning  that  even  employees  handling 
certain  solids  containing  formaldehyde, 
such  as  paper  .products,  would  have  to 
wear  protective  clothing  [Ex.  80-67]. 

Employers  whose  workers  handled 
liquids  containing  more  than  1  percent 
formaldehyde  must  provide  chemical 
protective  clothing  that  is  sufficiently  ' 
impermeable  to  permit  the  employee  to 
complete  the  assigned  task  without  the 
occurrence  of  breakthrough.  Because 
breakthrough  time  depends  on 
formaldehyde  concentration  and  varies 
by  manufacturer  [Ex.  95;  Tr.  5/8/86,  p. 
151],  it  is  not  possible  for  OSHA  to 
specify  materials  that  will  apply  in  all 
uses.  Employers  will  need  to. consult 
information  sources,  such  as  the 
ACGIH's  draft  Guidelines  for  the 
Selection  of  Chemical  Protective 
Clothing  (1985),  for  breakthrough 
information.  CHSHA  is  not  requiring 
employers  to  perform  permeation  tests 
themselves,  but  it  is  essential  to  use  up- 
to-date  and  accurate  information 
obtaining  from  suppliers,  the  trade 
literature,  NIOSH's  Division  of  Safety- 
Research,  or  other  sources  for  guidance 
in  the  selection  of  chemical  protective 
clothing  in  order  to  assure  that 
employees  are  properly  protected. 

Paragraph  (h)(2).  Removal  and 
storage,  and  (h)(3],  cleaning  and 
replacement,  have  been  combined  in  the 
final  standard  under  a  single  heading. 
Maintenance  of  protective  equipment 
and  clothing.  This  designation,  which  is 
used  in  the  AIHA  draft  guidelines, 
appears  to  describe  the  intent  of  the 
standard  more  accurately  than  the 
proposed  paragraph  headings. 

Only  minor  modifications  have  been 
made  to  the  proposed  provisions.  The 
requirement  for  labels  on  containers  of 
clothing  has  been  modified  to  place 
emphasis  on  the  actions  that  persons 
handling  the  containers  must  take.  Since 
formaldehyde-bearing  products  may 
produce  a  host  of  toxic  effects,  OSHA 
has  not  mandated  inclusion  of  any  of 
them  on  the  label.  However,  this  change 
is  predicated  on  the  basis  that  the  only 
persons  handling  formaldehyde- 
contaminated  personal  protective 
equipment  or  clothing  will  be  trained  to 
recognize  the  hazards  they  face.  This 
type  of  label  is  not  appropriate  to  alert 
untrained  persons  of  formaldehyde's 
effect,  and  it  is  not  a  substitute  for 
hazard  communication  requirements. 

Paragraph  (h)(2)(iii)  is  almost 
unchanged  from  the  proposal;  it  requires 
that  employers  ensure  that  only  persons 
trained  to  recognize  the  hazards  of 
formaldehyde  remove  formaldehyde- 
contaminated  material  from  the  storage 
area  for  cleaning,  laundering,  or 


disposal.  The  phrase  "trained  to 
recognize  the  hazards  of  formaldel^de" 
has  been  added  to  the  fmal  rule  to 
clarify  what  "trained"  means  and  to 
reflect  the  Agency's  emphasis  on 
training  in  hazard  recognition,  which  is 
particularly  important  when  the 
substance  being  regulated  ran  be  a 
hazard  in  all  of  its  physical  forms  and  is 
used  in  a  multiplicity  of  operations  and 
applications.  Since  the  fiiral  rule  allows 
only  trained  persons  to  handle 
formaldehyde-contaminated  clothing 
and  equipment,  they  will  be  aware  of 
the  nature  of  these  hazards.  OSHA 
foimd  that  the  language  of  the  proposed 
requirement  failed  to  address 
formaldehyde's  iiazardous  potential 
adequately. 

The  remaining  paragraphs  iin  the 
protective  clothing  and  equipment 
-section  of  1he  standard,  paragraphs 
(h)(2]  (iv),  (v.),  and. (wi),  ace  almost 
unchanged  from  the  proposal.  OSHA 
received  no  conmients  specificailly 
addressing  these  proposed  provisions. 
However,  many  commenters  expressed 
concern  about  these  provisions  in 
general  or  about  speci^c  aspects  of 
these  requirements.  These  issues  are 
discussed  below. 

Many  submissions  to  the  record 
attested  to  formaldehyde's  ability  to 
cause  respiratory,  eye,  and  dermal 
irritation  and  allergic  contact  dermatitis 
and  sensitization.  According  to IDr. 
Edward  Emmett: 

•  ••  In  the  U:S.,  formaldehyde  is 
presently  one  of  the  most  common  causes  0f 
allef^gic  sensitization  of  the  skin. 
Formaldehyde  sensitization  is  a  serious 
condition,  particularly  because  of  the  many 
sources  of  formaldehyde  exposure  (Tr.  5/Q/ 
86,  p.  79). 

In  recognition  of  the  strongly  irritatiqg 
and  sensitizing  properties  of 
formaldehyde  and  the  severity  of  the 
effects  seen  when  dkin  comes  into 
contact  with  concentrated  solutions,  the 
fmal  standard's  protective  equipment 
and  clothing  requirements  are 
comprehensive  and  address  all  aspects 
of  the  use  of  protective  clothing,  from 
selection  to  cleaning  to  storage  and 
disposal.  Many  commenters,  either  in 
written  submittals  or  testimony, 
supported  such  requirements  for 
protective  equipment  and  clothing  [Exs. 
77-8;  77-12;  77-18;  77-23;  77-31:77-35; 
77-40;  80-37;  80-65;  80-257;  80-272;  86- 
23;  97;  113;  Tr.  5/6/86.  pp.  51-79;  Tr.  5/7/ 
86,  pp.  3-n;  Tr.  3/15/86,  pp.  205-229). 
For  example,  Dr.  Mirer  of  the  UA'W 
strongly  supported  a  requirement  that 
would  provide  "resjiirators  and  other 
personal  protective  dlothing  and 
equipment  upon  request  to  any 
employees  exposed  to 


Federal  Register  /  Vol.  52,  No.  233  /  Friday.  December  4,  1987  /  Rules  and  Regulations         46271 


formaldehyde  *  *  *"  (Ex.  77-12,  p.  2). 
The  United  Furniture  Workers  of 
America  stated: 

We  support  OSHA's  provisions  for 
protective  equipment  and  clothing,  as  many 
of  our  members  complain  of  skin  and  eye 
irritation  when  handling  formaldehyde 
treated  products  [Ex.  80-257,  p.  6). 

Eunice  Cole.  R.N..  President  of  the 
American  Nurses'  Association,  which 
represents  more  than  185.000  workers, 
urged  OSHA  to  adopt  a  standard 
requiring  personal  protective  equipment 
and  noted  that  the  use  of  such 
equipment  was  often  ignored  because  it 
was  inconvenient  and  that  not  using 
such  equipment  had  resulted  in  eyes 
being  splashed  with  formaldehyde  [Ex. 
77-^.  p.  2;  Ex.  80-«7.  p.  1].  Splashes  of 
concentrated  solutions  of  formaldehyde 
in  the  eye  are  known  to  have  caused 
blindness  (Ex.  42-84). 

Several  industry  commenters  reported 
that  they  currently  provide  protective 
equipment  and  clothing  to  their 
employees  [Exs.  77-9;  77-16;  80-269, 
Attachments  2.  3. 4;  85-6;  85-8;  85-10; 
145).  D.  Keith  Ballantyne,  a  manager  for 
Hess  and  Clark,  producers  of 
agricultural  disinfectants,  stated  that  all 
compounding  personnel  at  Hess  and 
Clark  facilities  must  wear  rubber  gloves, 
aprons,  and  eye  protection  during 
dumping  (weighing)  operations, 
packaging  personnel  are  protected  from 
splashes  by  Plexiglas  enclosures,  and 
workers  capping  filled  containers  must 
wear  gloves  and  eye  protection  [Ex.  77- 
8.  pp.  4-5). 

Daniel  Shipp  of  the  Decorative 
Laminate  Section  of  the  National 
Electrical  Manufacturing  Association 
(NEMA)  stated  that  safety  glasses, 
shoes,  and  gloves  are  required  for 
employees  handling  industrial  chemicals 
(Ex.  77-0.  p.  7).  James  Williamson. 
Counsel  for  DuPont.  a  manufacturer  of 
formaldehyde,  stated  that  DuPont 
supplies  protective  equipment  to  its 
workers;  if  there  is  a  potential  for 
aqueous  formaldehyde  contact  with  the 
eyes,  goggles  are  required,  and  potential 
skin  contact  requires  gloves  to  be  worn 
[Ex.  77-16.  p.  4).  Lynn  Newbry.  Vice 
President  of  the  Medford  Corporation,  a 
forest  products/particleboard  company, 
stated  that  suitable  protective 
equipment  is  company-supplied  to  any 
employee  requiring  or  requesting  it  [Ex. 
77-23.  p.  2).  and  Dr.  Wakelyn  of  the 
National  Cotton  Council  reported  that 
eye  protection,  gloves,  and  chemical- 
resistant  aprons  are  worn  by  mix 
operators  preparing  permanent  press 
Hnishes  (Ex.  145.  p.  1). 

However,  a  few  commenters  stated 
that  protective  clothing  and  equipment 
requirements  are  unnecessary  [Ex.  80- 


261).  inappropriate  [Ex.  80-38), 
infeasible  in  certain  operations  (Exs.  77- 
32;  78-53),  or  redundant  [Ex.  80-64).  For 
example,  the  DuPont  Company  argued 
that,  since  OSHA  already  has  standards 
for  personal  protective  equipment  in  29 
CFR  1910.132  and  1910.133.  there  is  no 
need  for  the  formaldehyde  standard  to 
contain  such  provisions. 

Paragraph  (h)  requires  employers  to 
select  and  provide  protective  equipment 
and  clothing  in  accordance  with 
§§  1910.132  and  1910.133.  and  thus 
imposes  no  new  regulatory  burden  on 
employers  who  are  already  fully 
complying  with  and  appropriately 
interpreting  these  standards.  Health 
data  indicating  that  dermal  diseases 
remain  frequent  in  formaldehyde 
workers,  however,  show  that  employers 
whose  employees  must  handle 
formaldehyde  need  the  guidance 
provided  by  the  final  rule's  provisions  to 
ensure  that  they  are  meeting  the  more 
general  requirements.  For  example, 
§  1910.132  indicates  that  equipment 
must  be  provided  when  necessary;  the 
fmal  rule  for  formaldehyde  supplements 
the  general  standard  by  defining  when 
protective  equipment  is  necessary.  In 
addition,  providing  cross-references  to 
the  existing  standards  helps  employers 
who  may  not  be  sufficiently  familiar 
with  OSHA's  generic  protective 
equipment  standards  to  find  them  easily. 

Some  participants  pointed  out  that 
personal  protective  equipment  and 
clothing  was  not  needed  for  all  workers 
in  the  wood  products  industry  [Exs.  77- 
2;  77-18;  80-38).  David  Lewis,  Jr.  of 
Weyerhaeuser,  a  major  producer  of 
wood  products,  believed  that  only  a 
"selected  group  of  workers"  rather  than 
all  potentially  exposed  employees  in  the 
hardwood/softwood  plywood  industry 
need  protective  equipment  and  clothing 
[Ex.  80-38,  p.  12).  Another  representative 
of  the  hardwood/softwood  plywood 
industry,  William  Groah,  Technical 
Director  of  HMPA.  confirmed  that  all 
workers  involved  in  hardwood  plywood 
manufacturing  do  not  routinely  use 
"protective  clothing  or  personal  safety 
devices"  [Ex.  77-18.  Attachment  1,  p.  6). 
However,  Mr.  Groah  added  that  wood 
products  industry  workers  exposed  to 
liquid  resins,  e.g..  during  glue  mixing, 
glue  spreading,  or  cleanup  operations, 
should  have  gloves,  aprons,  and  goggles 
[Ex.  77-18,  Attachment  1.  p.  6). 

OSHA  agrees  with  these  commenters 
that  there  are  situations  where 
protective  clothing  is  not  needed.  The 
Agency  believes  that  the  language  of 
paragraph  (h)(1)  of  the  fmal  rule  cleariy 
delineates  where  protective  equipment 
and  clothing  are  needed  and  addresses 
these  commenters'  concerns  that  the 
standard  only  require  protective 


equipment  and  clothing  where  it  is 
necessary  to  protect  employees. 

Two  comments  submitted  in  the 
record  describe  the  potential  difficulty 
associated  with  the  wearing  of  gloves  in 
hospitals  and  private  medical 
laboratories  during  certain  laboratory 
operations  [Ex.  77-32,  78-53).  NIOSH 
reported  that  the  use  of  gloves  during 
the  placement  of  cover  slips  on  slides 
may  be  difficult,  and  the  Michigan 
Hospital  Association  Service 
Corporation  stated  that: 

Protective  gloves  are  not  generally  worn 
because  of  the  need  to  maintain  manual 
dexterity  when  handling  slides  and  tissues 
(Ex.  77-32,  Attachment  1.  pp.  1-2). 

There  are  very  few  circumstances, 
however,  where  carefully  selected  and 
properly  fitting  gloves  cannot  be  worn  to 
protect  the  skin  against  contact  with 
liquid  formaldehyde.  The  Agency  notes 
that  heart  surgeons  are  able  to  perform 
the  most  intricate  manipulations  and 
interventions  despite  their  use  of  gloves 
and  is  confident  that  technicians, 
supplied  with  gloves  of  the  appropriate 
type,  can  also  perform  the  delicate  task 
of  cover  slipping.  Laboratory  employees 
as  a  group  appear  to  have  a  high 
incidence  of  adverse  dermal  reactions 
after  their  skin,  particularly  their  hands, 
comes  into  contact  with  formaldehyde 
solutions  (see,  for  example,  Ex.  78-53). 
OSHA  believes  that  the  use  of  personal 
protective  equipment  in  laboratories  will 
eliminate  or  greatly  minimize  the 
hazards  of  dermal  contact.  As  with 
other  provisions,  each  employer  has  the 
option  of  demonstrating  that  the  use  of 
gloves  or  other  protective  equipment  is 
not  feasible  in  a  particular  operation. 
However,  the  Agency  believes  that,  in 
most  laboratory  applications,  there  is  no 
feasibility  consideration  constraining 
the  use  of  such  gloves.  OSHA's  belief  is 
supported  by  the  opinion  of  Dr.  Herbert 
Derman,  President  of  the  College  of 
American  Pathologists,  a  national 
professional  medical  organization 
representing  10,000  pathologists,  who 
stated: 

Requirements  for  *  *  *  protective  clothing 
such  as  gloves  when  handling  [formaldehyde] 
would  provide  reasonable  and  enforceable 
standards.  These  precautions  would  do  much 
to  avoid  the  short-term  irritative  effects  of 
formaldehyde  (Ex.  77-35.  pp.  1-2). 

Other  commenters  urged  OSHA  to  be 
more  specific  regarding  appropriate 
protective  equipment  and  clothing  [Exs. 
80-272: 120:  Tr.  5/8/86.  p.  16).  During 
testimony  at  the  formaldehyde  hearings. 
Richard  Lemen  stated  that  "NIOSH 
believes  chemical  protective  clothing 
should  be  selected  based  on  data  for 
specific  materials  when  tested  against 
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the  actual  penetrant  •  *  *  "  (Tr.  6/8/B6, 
p.  16).  In  post-hearing  comments.  Lori 
Abrams  of  the  Public  Citizen  Health 
Research  Croup  also  recommended  that 
the  Final  rule  either  specify  suitable 
protective  clothing  based  on  specific 
chemical  material  permeation  tests 
under  actual  conditions  of  use  or 
establish  minimum  standard  criteria  for 
assessing  permeability,  including  testing 
methods  and  conditions  of  use  [Ex.  120. 
p.3|. 

The  AIHA's  draft  document. 
Occupational  Exposure  and  Work 
Practice  Guidelines  for  Formaldehyde, 
recommended  the  use  of  protective 
clothing  and  gloves  based  on  the  form  of 
formaldehyde  being  used  and 
emphasized  that  permeation  and 
degradation  test  data  should  be  used  as 
the  basis  for  selection  of  a  specific 
garment  from  a  specific  manufacturer 
[Ex.  80-272) . 

OSHA  believes  that  the  use  of 
permeation  and  degradation  data  to 
select  protective  clothing  represents 
good  industrial  hygiene  practice  and 
encourages  employers  to  follow  the 
AIHA's  advice.  The  science  of 
protective  clothing  testing  is  still  in  its 
infancy,  however.  Requiring  employers 
to  supply  employees  with  protective 
equipment  and  clothing  only  if  it  has 
passed  a  specific  permeation  test  would 
be  premature  and  unnecessarily 
constraining. 

The  ACGIH  draft  Guidelines  for  the 
Selection  of  Chemical  Protective 
Clothing  (1985)  list  butyl  rubber, 
neoprene,  nitrile.  polyvinyl  chloride,  and 
chlorinated  polyethylene  as  materials 
that  can  provide  adequate  protection 
against  a  37  percent  formaldehyde 
solution.  This  list  is  not  comprehensive 
and  has  been  included  merely  to 
indicate  the  wide  range  of  materials 
available  that  can  provide  protection 
against  dermal  contact  with 
formaldehyde.  Michael  Larsen  of  the 
Occupational  Medical  Center  reported 
that  knowledge  of  the  performance  of  a 
specific  brand  of  protective  clothing  was 
often  important  in  the  evaluation  of  the 
breakthrough  time  for  a  particular 
article  of  clothing  [Tr.  5/7/86,  pp.  3-21). 
Such  information  can  sometimes  be 
obtained  from  the  manufacturer  of  the 
clothing.  Mr.  Larsen  also  recommended 
that  the  technical  appendix  to  the  final 
rule  (Appendix  A)  refer  to  the  ACGIH 
Guidelines  mentioned  above  to  aid 
employers  in  determining  the 
appropriate  material  for  personal 
protective  equipment  and  clothing, 
which  would  allow  them  to  maximize 
the  protection  provided  for  workers 
when  such  equipment  is  used. 
Accordingly,  Appendix  A  of  the  final 


rule  refers  to  both  the  AIHA  and  ACGIH 
guidelines;  OSHA  believes  these 
recommendations  will  help  employers  to 
comply  with  the  final  rule's  protective 
equipment  and  clothing  requirements. 

OMB  noted  that  the  proposal's 
paragraph  (h)  provisions  were  more 
explicit  than  protective  clothing 
requirements  in  any  other  OSHA  health 
regulation.  OMB  objected  that  the 
hazard  presented  by  skin  contact  with 
formaldehyde  was  far  less  than,  for 
example,  the  danger  of  such  contact 
with  ethylene  oxide,  which  OSHA 
recently  regulated  without  sudh  detailed 
protective  equipment  and  clothing 
requirements  [Ex.  80-251,  p.  92]. 
However,  it  is  highly  unlikely  that 
employees  working  in  the  facilities 
principally  affected  by  OSHA's  recent 
final  rule  for  EtO  [i.e.,  EtO  producers, 
ethoxylators,  hospitals,  medical 
products  sterilizers,  and  spice 
manufacturers)  would  ever  encounter 
EtO  in  liquid  form.  This  is  because  EtO 
is  a  gas  at  room  temperature; 
formaldehyde,  on  the  other  hand,  exists 
commercially  as  a  liquid  and  is  used  in 
this  form  in  a  large  number  of 
applications.  Moreover,  the  wide  range 
of  uses  and  concentrations  of 
formaldehyde  demands  greater 
specificity  than  was  the  case  for  EtO.  In 
addition  to  the  fact  that  occupational 
skin  contact  is  highly  likely  with 
formaldehyde  and  highly  unlikely  with 
EtO,  skin  contact  with  formaldehyde  is 
particularly  hazardous  because  of  its 
strongly  irritating  and  sensitizing 
properties. 

The  Agency  believes  that  the  record  • 
in  this  rulemaking  amply  demonstrates 
the  hazards  of  eye  and  dermal  contact 
with  formaldehyde  in  a  broad  variety  of 
industrial  applications  and 
demonstrates  that  explicit  information 
will  assist  employers  in  complying  with 
29  CFR  1910.132  and  1910.133.  Peter 
Breysse  stressed  the  importance  of 
adequate  protective  clothing  and 
equipment  when  working  with 
formaldehyde  and  specifically  endorsed 
the  use  of  equipment  such  as  chemical  ■ 
goggles  in  facilities  where  liquid 
formaldehyde  could  be  splashed  into 
employees'  eyes  [Tr.  5/7/86.  pp.  174- 
175).  His  comments  also  parallel  the 
language  in  paragraph  (h)  of  the  final 
rule  on  chemical  goggles  and  face 
shields,  which  is  based  primarily  on  the 
AIHA's  draft  Guidelines  [Ex.  80-272] 
and  the  NIOSH  criteria  document  on 
formaldehyde  [Ex.  42-65].  The 
provisions  in  paragraph  (h)  are  intended 
to  aid  employers  by  providing  the 
information  they  need  to  protect  their 
employees  from  eye  and  dermal  contact 
with  formaldehyde. 


Paragraph  fi)-~Hygiene  Protection 

The  final  rule's  provision  for  hygiene 
facilities  contain  some  changes  from  the 
proposal.  Paragraph  (i)(l)  requires 
employers  to  provide  change 'rooms  for 
employees  -who  must  change  into 
protective  clothing  to  .prevent  dermal 
contact  with  formaldehyde;  paragraph 
(i)(2)  mandates  that  conveniently 
located  quick  drench  showers  must  be 
available  to  en^ployees  who  may  be 
splashed  with  formaldehyde  solutions  of 
1  percent  or  greater;  and  paragraph  (i)(3) 
requires  employers  to  provide 
appropriate  eye-wash  facilities  located 
within  the  immediate  work  area  when 
there  is  any  possibility  that  an 
employee's  eyes  may  be  splashed  with 
formaldehyde  solutions  of  0.1  percent  or 
greater. 

The  required  change  rooms  mutit 
■comply  with  requirements  for  such 
facilities  described  in  29  CFR  1910.141. 
Change  rooms  are  needed  to  provide 
privacy  to  employees  who  are  required 
to  change  from  their  work  clothing  into 
personal  protective  clothing  to  protect 
themselves  from  exposure  to 
formaldehyde.  The  change  facility  also 
ensures  that  the  ^workers  will  have  an 
appropriate  means  for  storing  their 
regular  clothing  without  contamination 
from  formaldehyde. 

Quick-drench  showers  and  eye-wash 
facilities  are  needed  to  prevent 
potentially  serious  acute  health  effects 
in  employees  accidentally  splashed  with 
formaldehyde  solutions.  Quiok-drench 
showers  must  have  the  capability  to 
drench  the  employee  with  piped-in 
water  applied  with  force,  and  they  must 
be  installed  in  the  inmiediate  vicinity  of 
the  potential  exposure  area  so  that 
workers  may  reach  them  quickly. 
Employees  who  do  not  normally  wear 
full-body  protection  even  though  they 
handle  concentrated  formaldehyde 
solutions  are  those  most  likely  to  need 
quick-drench  showers. 

When  a  worker  is  splashed  with 
formaldehyde,  the  severity  of  the 
reaction  is  determined  by  the 
concentration  of  formaldehyde  and  the 
length  of  time  it  remains  in  contact  with 
the  skin  or  eyes.  A  large  spill  will  also 
result  in  a  significant  inhalation  hazard. 
This  hazard  is  reduced  by  removing  the 
formaldehyde  from  the  worker'^  akin  or 
eyes  and  by  diluting  the  formaldehyde 
concentration  by  applying  water  from 
the  shower.  Prompt  removal  of  wet 
formaldehyde  from  the  akin  and  clothing 
is  thus  imperative  to  protect  workers.  At 
OSHA's  formaldehyde  hearings,  Peter 
Breysse  stressed  the  importance  of 
emergency  showers  and  stated  that 
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Drenching  facilities  should  consist  of 
deluge  showers  and  *  *  *  must  be  located  in 
the  immediate  work  area  since  time  is  critical 
in  removing  li<}uid  formaldehyde  from  both 
the  eyes  and  skin  [Tr.  5/7/88,  p.  178|. 

Originally.  OSHA  had  required 
emergency  showers  for  all  employees 
exposed  to  formaldehyde  solutions  at 
concentrations  above  0.1  percent. 
Review  of  the  record  now  indicates  to 
the  Agency  that  the  skin  hazard  is  less 
severe  than  the  potential  injury  to  the 
eye  from  splashes  or  spills  of 
formaldehyde  solutions.  Consequently, 
in  the  final  rule  OSHA  has  mandated 
the  installation  and  use  of  emergency 
showers  only  when  solutions  of  1 
percent  or  greater  are  in  use. 

Existing  requirements  in  29  CFR 
1910.141  for  lavatories  should  already 
provide  employees  with  the  means  to 
wash  formaldehyde  solutions  of  less 
than  1  percent  concentration  off  their 
skin  and  to  wash  their  faces  and 
respirator  facepieces  if  they  are 
experiencing  skin  irritation.  These 
requirements  thus  ensure  that  affected 
employees  will  be  able  to  minimize  skin 
contact  with  irritating  or  sensitizing 
formaldehyde  solutions. 

Paragraph  (i)(3)  specifies  that 
employers  provide  appropriate  eye- 
wash facilities  within  the  immediate 
work  area  for  emergency  use  by  any 
employee  whose  eyes  are  splashed  with 
solutions  containing  0.1  percent  or  more 
of  formaldehyde,  l^s  paragraph  is 
unchanged  from  the  proposal. 

Liquid  formaldehyde  can  cause  severe 
damage  to  the  eyes;  the  severity  of  the 
hazard  depends  on  the  concentration  of 
formaldehyde  present.  In  a  standard  test 
for  eye  irritation.  0.005  ml  of  a  15  percent 
formalin  solution  (6  percent 
formaldehyde]  applied  to  the  eyes  of 
rabbits  caused  corneal  and  conjunctival 
swelling  and  inflammation  of  the  iris, 
reactions  which  are  regarded  as  severe 
irritative  responses  [Ex.  42-87).  The 
National  Research  Council  also  reported 
a  case  in  which  the  immediate  flushing 
of  the  eyes  of  a  worker  splashed  with  40 
percent  formalin  saved  the  sight  of  the 
worker;  a  similarly  exposed  worker  who 
did  not  receive  treatment  was  blinded 
[Ex.  42-87J.  Flushing  the  eyes  repeatedly 
with  a  great  amount  of  water 
immediately  after  contact  is  therefore  an 
effective  and  essential  method  of 
preventing  serious  impairment  Because 
of  the  severity  and  potential 
irreversibility  of  the  effect,  the  employer 
is  required  to  provide  eyewash 
fountains  "if  there  is  any  possibility"  of 
splashes  in  the  eye,  a  requirement  more 
stringent  than  the  "may  become 
splashed"  language  that  triggers  the 
emergency  shower  requirement. 


It  is  important  that  eye-wash  facilities, 
like  quick-drench  showers,  be  located  in 
the  immediate  work  area  so  that  the 
flushing  procedure  can  be  performed  as 
soon  as  possible  after  an  accidental 
splash  of  liquid  formaldehyde  in  the 
eyes.  Such  units  may  be  portable;  they 
should,  however,  permit  the  eye  to  be 
flushed  for  at  least  15  minutes  with 
appropriate  pressure  so  as  not  to  harm 
the  eyes.  During  testimony  at  the 
hearings,  Mr.  Breysse  was  asked  about 
the  appropriate  placement  of  emergency 
eye  wash  stations  in  the  work  area.  He 
replied,  "It  should  take  a  maximum  of  15 
seconds  to  get  to  the  station  if  any 
severe  chemical  [is  splashed]  in  the  eye" 
[Tr.  5/7/86,  p.  210). 

Several  other  participants  supported 
the  proposed  requirements  for  hygiene 
protection  (Exs.  77-16;  78-54;  80-65;  97; 
Tr.  5/7/86.  pp.  175-176).  For  example, 
the  UPIU  described  the  requirements  as 
"clear,  enforceable  and  necessary"  [Ex. 
80-65.  p.  6).  and  Mr.  Breysse 
recommended  that  employers  provide 
these  facilities  "for  any  employee  who 
gets  formaldehyde  splashed  on  the  face 
or  whose  skin  or  clothing  becomes  wet 
with  formaldehyde  solutions"  [Ex.  97.  p. 
11). 

fames  T.  Williamson,  attorney  for  E.I. 
du  Pont  de  Nemours,  reported  that 
hygiene  facilities  are  available  to 
employees  in  Du  Pont  plants  [Ex.  77-16, 
p.  4],  and  OSHA  believes  that  change 
rooms,  quick-drench  showers,  and  eye- 
wash fountains  are  standard  practice  in 
the  chemical  producer  sector.  On  the 
other  hand,  a  few  commenters 
represeoting  other  sectors  felt  that 
formaldehyde-exposed  employees  in 
their  industry  did  not  need  such  hygiene 
protection  faciUties  [Exs.  80-38;  80-56). 
For  example,  William  Groah  of  HMPA 
reported  that: 

Formaldehyde  is  generally  not  employed  in 
such  concentrations  or  forms  that  special 
emergency  showers  are  necessary  or  in 
general  use  in  most  hardwood  plywood 
manufacturing  facilities  [Ex.  80-56.  p.  6). 

The  regulatory  language  of  the 
hygiene  protection  requirements  is 
responsive  to  such  concerns;  that  is, 
each  provision  is  triggered  by  a  specific 
hazard  potentially  posed  by  the  use  of 
formaldehyde.  For  example,  paragraph 
(i)(l)  requires  employers  to  provide 
change  rooms  "for  employees  who  are 
required  to  change  from  work  clothing 
into  protective  clothing  to  prevent  skin 
contact  with  formaldehyde."  Hence 
employers  whose  workplaces  are  not 
associated  with  formaldehyde-related 
hazards  of  the  kind  requiring  the  use  of 
full-body  protective  clothing  probably 
will  not  need  to  provide  change  rooms. 
Similarly,  paragraph  (i)(2)  requires 


employers  to  provide  quick-drench 
showers  "if  employees  may  become 
splashed  with  solutions  containing  1 
percent  or  greater  formaldehyde"; 
clearly  employers  whose  workplaces  do 
not  pose  such  hazards  need  not  provide 
emergency  showers.  Paragraph  (i)(3) 
also  contains  a  conditional  clause  that 
triggers  the  requriement:  employers  must 
provide  acceptable  eyewash  facilities  "if 
there  is  any  possibility  that  an 
employee's  eyes  may  be  splashed  with 
solutions  containing  0.1  percent  or 
greater  formaldehyde. "  Therefore,  if  a 
given  workplace  or  work  operation 
within  a  workplace  does  not  have  these 
conditions,  the  employer  need  take  no 
action  under  this  paragraph. 

OSHA  believes  that  the  three 
requirements  in  paragraph  (i)  are 
essential  components  of  any  effective 
hygiene  protection  program  for  workers 
who  may  be  exposed  to  formaldehyde 
through  eye  or  dermal  contact  with 
liquid  formaldehyde  or  formaldehyde- 
containing  solutions,  terms  used 
interchangeably  in  this  regulation.  The 
record  in  this  rulemaking  provides  solid 
support  for  the  inclusion  of  these 
requirements  in  the  final  standard. 

Paragraph  (jJ^Housekeeping 

The  final  standard's  housekeeping 
provisions  are  largely  unchanged  from 
those  in  the  proposed  standard.  To 
comply  with  these  provisions,  employers 
are  required  to:  (1)  Institute  a  program 
for  leak  and  spill  detection;  (2)  perform 
preventive  maintenance:  (3)  make 
provisions  for  spill  containment, 
decontamination  of  the  work  area,  and 
disposal  of  formaldehyde-contaminated 
waste;  (4)  ensure  that  employees 
involved  in  cleaning  up  formaldehyde 
spills  are  trained  and  suitably  equipped; 
and  (5)  label  sealed  containers 
containing  formaldehyde-contaminated 
waste  with  the  appropriate  hazard 
information. 

The  intent  of  each  of  the  final  rule's 
housekeeping  provisions  is  to  reduce  to 
the  maximum  extent  possible  both  the 
number  of  employees  exposed  to 
formaldehyde  and  the  magnitude  of  such 
exposures.  The  inclusion  of  good 
housekeeping  requirements  in  this 
standard  is  consistent  with  other  OSHA 
health  standards  and  with  good 
industrial  hygiene  practice. 

The  proposal's  housekeeping 
provisions  received  substantial  support 
from  a  number  of  commenters  [Exs.  77- 
9:  77-23;  78-25;  78-72;  80-65;  80-78;  85- 
22;  97;  llOA;  Tr.  5/15/86.  p.  8J.  For 
example.  Clare  Sullivan  of  the  UPIU 
reported  that  the  union  found  the 
proposed  housekeeping  requirements 
"clear,  enforceable,  and  necessary"  (Ex. 
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80-65.  p.  6).  She  noted  that  the  union 
particularly  endorsed  the  housekeeping 
paragraph's  emphasis  on  preventive 
maintenance  and  the  "proper  disposal  of 
formaldehyde-contaminated  materials" 
(Ex.  80-65,  p.  6]. 

Paragraph  (j)  of  the  Tmal  rule  requires 
employers  to  implement  a  program  of 
regular  leak  detection  and  spill  clean-up; 
such  a  program  must  specifically 
include,  at  a  minimum,  regular  visual 
inspections  of  operations  where 
formaldehyde  gas  or  liquids  containing 
formaldehyde  are  in  use.  (Although 
debris  from  operations  where  solids  are 
in  use  should  not  be  permitted  to 
accumulate,  as  a  general  principle,  leaks 
and  spills  are  not  relevant 
considerations  for  solids).  In  addition, 
employers  whose  workplaces  involve 
processes  or  operations  that  use 
formaldehyde  gas  must  implement  a 
leak  detection  program  involving  the  use 
of  "snoops,"  leak  detectors,  etc.,  to 
identify  sources  of  formaldehyde 
emissions  that  need  to  be  eliminated. 
Paragraph  (j)(l)  requires  employers  to 
maintain  any  formaldehyde-handling 
equipment  by  means  of  a  regularly 
scheduled  program  of  preventive 
maintenance.  Such  a  program  must 
include  periodic  leak  detection  surveys 
using  methods  appropriate  to  the 
physical  form  of  formaldehyde  (e.g..  gas, 
liquid]  being  handled.  These 
housekeeping  requirements  also  have  a 
secondary  benefit,  in  that  they  may 
provide  employers  with  objective  data 
that  can  be  used  to  make  the 
determinations  allowed  in  the 
monitoring  sections  to  avoid  having  to 
monitor.  For  example,  employers  can 
use  the  results  of  their  regular  leak 
detection  surveys  to  demonstrate  that 
formaldehyde  emissions  in  their 
workplaces  are  below  the  action  level. 
Several  commenters  supported  these 
requirements  for  prompt  spill  clean-up 
and  elimination  or  repair  of  leak  sources 
(Exs.  77-23;  78-72;  97).  Lynn  Newbry, 
Vice  President  of  the  Medford         j 
Corporation,  a  forest  products-        ' 
particleboard  company,  reported  that 
any  spills  occurring  in  his  company's 
facilities  are  quickly  cleaned  up  (Ex.  77- 
23,  p.  2).  On  the  other  hand,  L.D.  Taylor 
of  the  Schering  Corporation,  a 
pharmaceutical  manufacturing  company, 
believes  that  "a  routine  leak  detection 
program  would  generate  a  lot  of 
unnecessary  paperwork  since  the 
material  would  either  be  used  in  an  area 
where  the  exposure  was  already  known 
or  while  in  storage,  (where)  there  would 
be  no  exposure  at  all"  (Ex.  80-^4,  p.  3). 
Mr.  Taylor  asked  OSHA  to  exempt  from 
the  periodic  leak  detection  requirements 
of  paragraph  (])(!]  of  the  flnal  rule 


"research  and  laboratory  areas  where 
small  quantities  of  formaldehyde  are 
stored  for  reagent  and  laboratory  use" 
even  though  he  acknowledged  that 
leakage  from  even  one  container  of 
formalin  solution  could  cause  exposures 
above  the  action  level  (Ex.  80-64,  p.  3). 
In  the  final  rule,  OSHA  has  not 
exempted  laboratories  or  other 
workplaces,  for  a  variety  of  reasons. 
First,  as  noted  in  the  preamble  to  the 
proposed  rule  [50  FR  50469],  this 
standard  applies  specifically  to  health 
care  and  laboratory  workers,  who  are 
often  called  on  to  handle  formalin  and 
other  solutions  containing  a  high 
percentage  of  formaldehyde.  The  record 
in  this  rulemaking  clearly  supports  the 
inclusion  of  these  workers,  who 
routinely  handle  a  broad  range  of 
hazardous  chemicals,  within  the  scope, 
of  the  standard.  In  addition,  OSHA 
believes  that  regular  spill  clean-up  and 
good  housekeeping  are  as  important,  if 
not  more  so,  in  the  laboratory  setting  as 
in  other  general  industry  or  construction 
workplaces. 

Under  the  requirements  of  paragraphs 
(j)(2  )  and  (j)(3),  employers  must  make 
provisions  to:  (l)  Contain  any 
formaldehyde  spill;  (2)  decontaminate 
the  affected  work  area  after  such  a  spill; 
and  (3)  dispose  of  the  formaldehyde- 
contaminated  waste  appropriately. 
Because  conditions  in  the  sectors 
affected  by  this  standard  including  the 
percent  of  formaldehyde  present  in 
liquids  being  used;  and  the  type  of 
workplace,  nature  of  the  process,  and 
controls  in  use,  OSHA  has  written  this 
requirement  in  performance  language, 
leaving  employers  free  to  decide  what 
methods  of  spill  clean-up  and 
decontamination  are  most  appropriate 
to  their  workplaces. 

The  Dow  Chemical  Company 
supported  this  regulatory  approach: 

OSHA  standards  should  be  performance 
oriented  to  allow  employers  and  employees 
latitude  to  do  a  job  in  the  manner  which  best 
suits  the  operation  and  circumstances.  This 
standard  would  regulate  clean-up  of  spills  of 
either  a  37  percent  formaldehyde  solution  or 
paraformaldehyde,  a  solid.  Clean-up  methods 
for  liquids  versus  solids  can  be  significantfy 
different.  To  put  sufficient  detail  on  clean-up 
in  the  standard  would  be  cumbersome  and 
not  effective.  Performance  oriented  goals 
should  be  used  such  as  "Spills  are  to  be 
cleaned  up  in  manner  to  control  employee 
exposure"  (Ex.  80-78,  p.  12). 

Thus,  OSHA  expects  employers  to  use 
methods  that  are  appropriate  to  their 
particular  workplace  and  conditions  and 
that  are  protective  of  their  employees. 
For  example,  employers  whose 
employees  handle  liquid  formaldehyde 
are  expected  to  comply  with  paragraph 
(j)(3)  by  quickly  limiting  the  spill  to  the 


smallest  possible  area  to  prevent  spread 
of  the  hazard  to  adjacent  areas.  They 
are  also  required  to  correct  the  source  of 
the  leak,  e.g..  a  leaking  pump  or  seal, 
promptly.  The  importance  of  these 
procedures  to  employee  safety  and 
health  was  attested  to  by  Mr.  Breysse. 
who  stressed  the  need  to  include 
provisions  in  the  final  standard  that 
would  require  the  inunediate  clean-up  of 
spills  and  the  prompt  elimination  or 
repair  of  the  source  of  the  leak  (Ex.  97). 

In  paragraph  (j)(3),  the  final  standard 
requires  that  workers  assigned  to  clean 
up  spills  and  repair  leak  sources  be 
adequately  protected  by  suitable 
protective  equipment  and  clothing  to 
prevent  exposure  during  these 
operations.  These  employees  must  also 
be  properly  trained  in  the  correct 
methods  of  clean-up  and 
decontamination;  this  requirement 
serves  both  to  protect  the  employees 
performing  the  clean-up  and  to  ensure 
that  the  methods  used  do  not  exacerbate 
the  hazard.  OSHA  received  no 
comments  on  this  provision  of  the 
proposed  rule. 

The  final  paragraph  in  the 
housekeeping  section  of  the  proposed 
rule,  paragraph  (j)[4).  elicited  comments 
from  two  rulemaking  participants  (Exs. 
80-56.  80-85).  William  Groah,  Technical 
Director  of  the  HMPA,  urged  OSHA  not 
to  require  a  warning  label  on 
formaldehyde-contaminated  waste,  such 
as  trimmings  and  other  debris  because  it 
would  be  "ludicrous  to  expect  such 
materials  *  *  *  to  be  placed  in  sealed 
containers  and  (to)  bear  a  warning"  (Ex. 
80-56.  p.  51).  Stephen  Block, 
representing  the  Celanese  Chemical 
Company.  Inc..  commented  that: 

*  *  *  exposure  to  formaldehyde  at 
workplace  levels  presents  no  significant  risk 
of  cancer.  As  a  result,  OSHA  has  no 
legitimate  basis  on  which  to  impose  a  cancer 
warning  requirement  *  *  *  on  *  *  * 
containers  of  formaldehyde-containing  waste 
and/or  debris  (Ex.  80-85,  p.  4]  [emphasis  in 
the  original). 

This  provision  of  the  final  rule  has 
been  modified  to  clarify  that  not  all 
materials  must  be  disposed  of  in  sealed 
containers;  for  example,  wood 
trimmings  or  textile  scraps  are  not 
included.  Instead,  OSHA  intends  that 
the  highly  contaminated  waste  or  debris 
generated  in  an  accidental  spill  should 
ba  handled  in  this  manner.  Furthermore, 
the  label  is  meant  to  be  used  only  to 
warn  trained  workers  (i.e.,  those 
involved  in  spill  clean-up)  and  only 
while  in  the  plant.  Once  the  material 
proceeds  toward  final  disposal  and 
leaves  the  clean-up  area.  EPA's 
hazardous  waste  rules  come  into  effect. 
OSHA's  intent  is  not  to  duplicate 


regulations  but  to  protect  workers 
within  the  workplace. 

OSHA  does  not  agree  writh  Mr.  Block's 
assessment  of  the  occupational  risk 
associated  with  workplace  exposure  to 
formaldehyde.  As  discussed  in  the 
Significant  Risk  section,  the  Agency  has 
determined  that  formaldehyde  poses  a 
significant  potential  carcinogenic  as 
well  as  other  health  risk  to  exposed 
employees.  The  final  rule's  requirement 
that  formaldehyde-contaminated  waste 
and  debris  be  placed  in  sealed 
containers  that  are  labeled  to  indicate 
formaldehyde's  hazardous  nature  is  thus 
consistent  with  OSHA's  determination 
of  significant  risk.  Because  the  end 
disposal  of  such  containers  may  be 
controlled  by  EPA,  OSHA  notes  that 
such  containers  should  exit  the 
workplace  in  a  form  that  meets  EPA 
requirements. 

This  provision  is  also  concordant  with 
good  industrial  hygiene  procedures, 
which  are  designed  to  ensure  that 
workplace  exposures  are  minimized 
where  possible.  Therefore.  OSHA  finds 
paragraph  (j)(4)  necessary  and 
appropriate  to  protect  the  health  of 
workers  involved  in  the  on-site  handling 
of  formaldehyde-contaminated  waste. 

A  final  issue  raised  in  connection  with 
the  standard's  housekeeping 
requirements  was  presented  at  OSHA's 
hearings  by  two  members  of  the 
Formaldehyde  Institute's  (FI's)  technical 
and  economic  feasibility  panel.  Clifford 
Hewlett.  Director  of  Government  Affairs 
for  Georgia  Pacific,  stated  that  he 
perceived  "an  area  of  overlapping 
jurisdiction"  between  paragraph  (j)(5) 
and  requirements  of  EPA's  hazardous 
waste  program  [Tr.  5/13/86.  p.  75;  see 
also  Tr.  5/14/86.  pp.  52-54).  Although 
OSHA  is  aware  that  several  EPA 
programs  (e.g.,  those  conducted  under 
the  Clean  Air  Act.  Clean  Water  Act.  and 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)).  recognize  the 
hazardous  nature  of  formaldehyde  and 
the  potential  threat  posed  to  health  and 
the  environment  by  this  chemical.  EPA's 
focus  is  different  form  OSHA's.  EPA  is 
principally  concerned  with 
environmental  hazards  and  exposures  of 
the  public  to  these  hazards  via  the 
atmosphere,  surface  water,  ground 
water,  and  contaminated  soil.  OSHA's 
mandate,  on  the  other  hand,  is  directed 
toward  the  protection  of  employee 
health  and  the  reduction  of  safety  and 
health  risks  in  the  workplace.  Thus, 
paragraph  (j)(4)  is  concerned  with 
minimizing  the  exposures  of  workers 
cleaning  up  formaldehyde-contaminated 
waste  and  debris  and  the  risk  to  in-plant 
workers  in  adjacent  areas  within  the 
premises  of  the  workplace.  EPA's 


principal  emphasis  under  RCRA.  in 
contrast,  is  on  the  transport  to  and 
disposal  of  such  waste  at  appropriate 
disposal  facilities. 

Record  comments  on  the  proposed 
housekeeping  provisions  were  almost 
uniformly  supportive  of  these 
provisions.  Accordingly,  the  final 
standard  contains  these  provisions  in 
essentially  unaltered  form.  Evidence 
[Exs.  77-^;  77-23;  78-25;  78-72;  80-65;  80- 
78)  submitted  to  the  record  has 
demonstrated  that  the  Agency's  belief 
that  these  provisions  "are  also 
consistent  with  current  practices  in  a 
major  portion  of  the  formaldehyde 
industry"  (50  FR  50479).  As  Daniel  Shipp 
of  NEMA  added: 

Industry  recognizes  that  good  work 
practices,  including  housekeeping,  are 
essential  elements  to  worker  safety!.]  and 
industry,  for  a  long  time,  has  been  applying 
the  most  modem  and  up-to-date  methods  for 
achieving  good  housekeeping  (Ex.  77-9.  p.  4). 

Paragraph  (k) — Emergencies 

Paragraph  (k)  presents  the  final  rule's 
requirements  for  emergency 
preparedness.  The  final  rule  requires 
that  employers  who  have  workplaces 
where  there  is  a  possibility  of  having  an 
emergency  involving  formaldehyde 
develop  appropriate  procedures  to 
minimize  injury  in  case  of  an  emergency, 
and  that  appropriate  portions  of  the 
procedures  are  implemented  in  case  of 
an  emergency.  This  is  a  change  fi-om  the 
emergency  plan  detailed  in  the  proposal, 
which  was  required  for  every  workplace 
where  there  was  any  employee 
exposure  to  formaldehyde. 

The  proposal  also  required  that:  (1) 
Employees  be  trained  in  their 
responsibilities  in  the  event  of  an 
emergency;  (2)  appropriate  emergency 
equipment  be  accessible  to  employees  in 
the  workplace;  (3)  prior  arrangements  be 
made  with  local  services  for  the 
evacuation,  transportation,  and 
treatment  of  employees  involved  in  a 
formaldehyde-related  emergency;  (4) 
personnel  be  designated  and 
appropriately  equipped  to  handle  the 
emergency;  and  (5)  employees  be 
evacuated  from  any  emergency  area, 
except  those  employees  who  are 
designated  to  handle  the  emergency. 

There  was  some  confusion  as  to  the 
level  of  emergency  planning  necessary 
under  the  proposal.  Clearly,  it  would  be 
improbable  that  all  of  these  provisions 
would  be  appropriate  in  all  workplaces 
where  employees  were  exposed  to 
formaldehyde,  because  of  the  numerous 
and  diverse  forms  and  uses  of 
formaldehyde  in  industry.  Therefore. 
OSHA  has  adopted  more  performance 
oriented  language  to  reflect  the  fact  that 
employers  need  only  develop 


procedures  compatible  with  their  plant 
and  uses  of  formaldehyde. 

Another  change  from  the  proposal 
involves  a  narrowing  of  the  scope  of  the 
proposed  provision  that  required  the 
development  of  emergency  plans 
wherever  employees  were  exposed  to 
formaldehyde.  TTie  final  standard  is 
modified  to  require  employers  to 
provide  for  emergencies  only  where 
there  is  a  possibility  of  an  emergency. 
This  change  is  based  on  comments 
submitted  to  the  record  that  stated  that 
the  proposed  scope  of  the  provision  was 
too  broad;  for  example,  several 
commenters  objected  to  the  requirement 
that  all  workplaces  where  employees 
are  exposed  to  formaldehyde  have  an 
emergency  plan  (Exs.  80-38;  80-56;  80- 
68;  80-71).  David  P.  Lewis.  Jr..  of 
Wayerhaeuser.  a  wood  products 
manufacturer,  stated,  "These  types  of 
(emergency  programs]  are  appropriate 
(only)  for  a  selected  group  of  workers" 
instead  of  for  "all  potential  exposures" 
(Ex.  80-38,  p.  12).  Joseph  G.  Gerard.  Vice 
President  of  the  American  Furniture 
Manufacturers  Association,  stated  that 
emergency  requirements  are  not 
appropriate  for  the  furniture  industry 
because  formaldehyde  is  used  in  this 
sector  as  a  resin,  not  a  liquid  (Ex.  80-68; 
pp.  9-10).  In  a  semilar  vein,  John  F. 
Murray.  President  of  the  Formaldehyde 
Institute,  argued  that,  based  on  current 
industry  practice,  emergency 
requirements  are  unjustified  (Ex.  80-71, 
p.  41). 

Several  commenters  requested  that 
OSHA  consider  using  a  specific 
formaldehyde  exposure  level  as  a  trigger 
for  the  emergency  provision  (Exs.  80-21; 
80-56;  80-58).  John  N.  Jordin.  Vice 
President  of  Armstrong  World 
Industries,  stated  that  the  emergency 
provision  should  be  triggered  whenever 
employers  have  workplaces  with 
exposures  above  the  action  level  (Ex  80- 
21.  p.  2).  William  J.  Groah  of  HMPA 
stated  that  facilities  with  ambient 
concentrations  below  the  action  level 
should  only  be  required  to  develop 
emergency  plans  if  spills  or  other  events 
could  occur  that  might  expose  workers 
to  levels  above  the  PEL  (Ex.  80-56,  pp. 
10-11).  Joseph  L  Wolfsberger  of 
Monsanto  suggested  that  an  emergency 
situation  requirement  be  triggered  by  "a 
specific  exposure  level  to  which  the 
employee  was  exposed,  e.g..  10  times  tlie 
PEL"  (Ex.  80-58,  p.  13). 

OSHA  agrees  with  these  commenters 
that  the  potential  for  an  emergency 
involving  formaldehyde  differs 
substantially  in  the  various  industry 
sectors  and  that  emergencies  involving 
formaldehyde  are  not  likely  to  occur  in 
every  workplace.  Therefore,  in  the  final 
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rule,  the  Agency  has  adopted  a 
performance-oriented  approach  that  will 
allow  each  employer  who  has  a 
workplace  with  the  potential  for  an 
emergency  to  prepare  for  an  emergency 
in  a  manner  specifically  tailored  for  his 
or  her  facility. 

This  will  also  address  one  problem 
area  ignored  in  the  proposed,  i.e.  the 
workplace  where  quantities  of 
formaldehyde  are  present  but  employees 
are  not  exposed.  Such  workplaces 
would  clearly  be  convered  by  the    ' 
emergency  provisions  of  the  final  rule 
because  there  is  a  possibility  of  an 
emergency  occurring. 

OSHA  finds  that  both  the  potentially 
severe  effects  of  formaldehyde 
overexposure  and  the  very  nature  of 
emergency  situation  argue  against  the 
use  of  a  specific  exposure  level  trigger 
for  the  emergency  provisions.  In  an 
emergency,  there  is  no  time  to  ascertain 
what  the  precise  level  of  exposure  is; 
however,  the  anticipated  level  of 
exposure  that  could  be  associated  with 
various  types  of  emergencies,  e.g.,  a  fire, 
a  massive  spill,  etc.,  clearly  ought  to 
influence  the  nature  of  the  emergency 
procedures  that  must  be  followed.  For 
example,  an  emergency  procedure 
designed  to  cope  with  a  formaldehyde 
level  10  times  the  PEI«  which  produces 
lacrimation,  would  differ  substantially 
from  one  involving  levels  100  times  the 
PEL  which  can  cause  death.  Moreover, 
use  of  a  specific  formaldehyde 
concentration  to  trigger  the  emergency 
provision  would  require  that  employers 
monitor  to  determine  when  their 
workplaces  and  reached  such  a  level, 
which  would  impose  additional      | 
monitoring  burdens  on  employers. ! 

In  general,  commenters  supported  the 
inclusion  of  a  provision  regarding 
formaldehyde-related  emergencies  (Exs. 
80-53:  80-78;  80-272;  97;  Tr.  5/7/86.  p. 
1771.  OSHA  believes  that  many  work 
areas  exist  (such  as  those  having 
storage  tanks  containing  formaldehyde) 
where  routine  exposures  are  likely  to  be 
below  the  action  level  but  where 
emergencies  could  arise  (such  as  a  tank 
rupture);  these  workplace  conditions 
obviously  call  for  a  detailed  emergency 
response  procedure.  This  change  is  not 
intended  to  provide  broad  exemptions 
but  to  recognize  that  formaldehyde  is 
present  in  many  articles  (for  example, 
certain  paper  products)  where 
downstream  handling  will  not  cause 
emergency  situations.  In  particular,  this 
provision  clearly  applies  to  facilitate  in 
which  formaldehyde  is  stored,  handled, 
or  otherwise  used  as  a  liquid  or  a 
compressed  gas.  Resins  used  to 
manufacture  wood  products  or  to  treat 
textiles  would  also  be  included. 


although  cured  resins  contained  in  the 
finished  product  (for  example,  plywood, 
panelling,  garments)  would  not. 
Workplaces  such  as  laboratories,  where 
formaldehyde  is  contained  in  bottles  or 
other  containers  that  could  spill,  would 
be  required  to  have  emergency 
procedures.  Thus  OSHA  believes  that 
requiring  emergency  procedures  where 
the  possibility  of  an  emergency  exists 
strikes  an  appropriate  balance  by 
eliminating  unnecessary  plans  while 
maintaining  worker  protection. 
Paragraph  (1)— Medical  Surveillance 

In  the  December  1985  noticed,  OSHA 
proposed  to  require  that  employers 
provide  medial  surveillance  to  all 
employees  engaged  in  jobs  that  required 
the  use  of  respirators  and  to  employees 
exposed  to  formaldehyde  in 
emergencies.  Medical  examinations 
were  to  be  provided  on  an  annual  basis 
and  were  to  include  a  medical  and  work 
history,  a  physical  examination, 
pulmonary  function  testing,  and 
counseling  of  employees  having  medical 
conditions  that  would  be  aggravated  by 
exposure  to  formaldehyde.  The 
employer  was  also  required  to  make 
appropriate  medical  examinations  and 
treatment  available  to  employees 
exposed  to  formaldehyde  in  an 
emergency. 

As  a  result  of  comments  and 
information  received  during  the 
rulemaking,  the  Agency  has  amended 
several  of  the  medical  surveillance 
provisions  in  the  final  rule.  First,  limited 
elements  of  the  medical  surveillance 
program  now  apply  to  all  employees 
exposed  to- formaldehyde  at  or  above 
the  action  level  or  above  the  STEL. 
These  employees  must  receive  annual 
screening  through  administration  of  a 
medical  and  occupational  disease 
questionnaire.  In  addition,  all  persons 
exposed  to  formaldehyde  are  eligible  to 
receive  nonroutine  screening  to  test  for 
possible  formaldehyde-related  illness  if 
the  employer  suspects  that  they  have 
signs  or  symptoms  that  may  be  related 
to  their  exposure  to  formaldehyde.  Any 
employee  for  whom  the  questionnaire  is 
administered  must  be  referred  for 
additional  testing  if  the  responsible 
physician  reviewing  the  questionnaire 
feels  that  such  testing  is  warranted  on 
the  basis  of  the  information  supplied  by 
the  employee  in  the  questionnaire.  This 
testing  must  consist  of:  A  physical 
examination  that  emphasizes  skin  and 
respiratory  tract  irritation  and 
sensitization,  shortness  of  breath,  and 
eye  irritation;  any  other  test  deemed 
necessary  by  the  physician;  and 
counseling  of  employees  who  have 
medical  conditions  that  would  be 
directly  or  indirectly  aggravated  by 
exposure  to  formaldehyde  of  their  risks 


from  exposure  to  this  chemical.  In 
addition,  persons  who  must  wear 
respirators  receive  routine  annual 
screening  (including  the  questionnaire) 
and  pulmonary  function  testing  under 
the  final  rule.  Emergency  treatment 
would  also  be  available  in  the  event  that 
prompt  medical  intervention  for  the 
patient's  well  being  is  necessary.  All 
medical  examinations  conducted  as  part 
of  this  standard's  requirements, 
including  administration  of  the 
questionnaire,  must  be  conducted  under 
the  supervision  of  a  responsible 
physician  at  no  cost  to  the  employee. 

To  ensure  that  the  responsible 
physician  has  the  information  needed  to 
perform  an  assessment  of  the  patient's 
ability  to  work  with  formaldehyde,  the 
final  rule  requires  the  employer  to 
provide  the  responsible  physician  with  a 
copy  of  the  standard  and  appendices  A, 
C,  D,  and  E;  a  description  of  the 
employee's  job  as  it  relates  to 
formaldehyde  exposure;  the  actual  or 
representative  exposure  level  for  the 
employee's  job;  information  on  any 
personal  protective  equipment  and 
respiratory  protection  used  or  to  be  used 
by  the  employee;  information  from 
previous  medical  examinations  that 
were  administered  to  the  employee  and 
that  are  under  the  employer's  control; 
and,  for  emergencies,  a  description  of 
the  details  surrounding  the  emergency. 

Requiring  the  physician  to  supply  the 
employer  with  a  written  opinion 
provides  the  employer  with  a  medical 
basis  to  assess  the  employee's  ability  to 
work  with  formaldehyde  without  health 
impairment.  Providing  an  employee  with 
a  copy  of  the  physician's  opinion  within 
15  calendar  days  of  receipt  by  the 
employer  ensures  that  the  employee  has 
been  informed  of  the  results  of  the 
medical  examination  in  a  timely 
manner.  The  physician  should  exclude 
findings  or  diagnoses  which  are 
unrelated  to  occupational  exposure  to 
formaldehyde  in  the  written  opinion  to 
reassure  employees  participating  in 
medical  surveillance  that  they  will  not 
be  penalized  or  embarrassed  by  the 
employer's  obtaining  information  about 
them  not  directly  pertinent  to 
formaldehyde  exposure.  Such  findings 
however,  should  be  communicated  to 
the  employee  directly. 

The  results  of  actual  or  representative 
employee  exposure  monitoring  must  be 
supplied  to  the  physician  responsible  for 
medical  surveillance.  This  information 
assists  the  physician  in  determining  if 
an  employee  is  likely  to  be  at  risk  of 
harmful  effects  from  formaldehyde 
exposure.  A  well-documented  exposure 
history  also  assists  the  physician  in 
determining  if  a  disease  that  is  observed 


[e.g.  dermatitis)  may  be  related  to 
formaldehyde  exposure.  It  assists  the 
physician  who  must  recommend 
restrictions  on  the  employee's 
occupational  exposure  options  based  on 
medical  findings. 

The  standard  also  requires  employers 
to  obtain  from  the  examining  physician 
a  written  opinion  containing  the  results 
of  the  medical  examination  (except  for 
specific  findings  unrelated  to  the 
formaldehyde  exposure);  the  physician's 
opinion  as  to  whether  the  employee 
would  be  placed  at  increased  risk  of 
material  health  impairment  as  a  result  of 
exposure  to  formaldehyde;  any 
recommended  limitations  on  the 
employee's  exposure  or  use  of  personal 
protective  equipment;  and  a  statement 
that  the  physician  has  informed  the 
employee  of  any  medical  conditions  that 
would  be  aggravated  by  formaldehyde 
exposure. 

Employers  are  required  to  retain  the 
records  of  the  results  of  the  medical 
examination  and  any  tests  performed, 
and  they  must  provide  a  copy  of  the 
physician's  written  opinion  to  the 
employee  within  15  days  of  receiving  the 
opinion.  This  amended  medical 
surveillance  program  protects 
employees  and  is  a  cost-effective 
approach  to  identifying  employees 
whose  health  may  be  adversely  affected 
by  exposure  to  formaldehyde. 

There  was  substantial  support  in  the 
record  in  favor  of  medical  surveillance 
for  formaldehyde-exposed  employees 
[Exs.  77-11;  77-31;  77-32;  77-40;  80-50; 
80-87;  86-1;  86-17;  101;  173;  176;  Tr.  5/5/ 
86,  pp.  101-131;  Tr.  5/6/86,  pp.  51-79;  Tr. 
5/8/86,  p.  86;  Tr.  5/9/86.  pp.  85-94;  Tr.  5/ 
14/86,  pp.  191-200;  Tr.  5/15/86,  pp.  4-55). 
Typical  of  these  comments  was  the  view 
expressed  by  Dr.  Mirer  of  the  UAW, 
who  supported  medical  surveillance  to 
protect  formaldehyde-exposed  workers 
who  experience  adverse  health  effects 
even  though  airborne  exposures  are  kept 
below  the  PEL  and  to  identify 
"abnormalities  in  the  preclinical  stage" 
|Ex.  173,  p.  53).  The  Amalgamated 
Clothing  and  Textile  Workers  Union 
(ACTWU)  agreed  with  the  UAW  and 
pointed  out  that  all  of  the  physicians 
who  testified  at  the  hearings  supported 
and  need  for  medical  intervention  for 
formaldehyde  workers  experiencing 
adverse  health  effects  [Ex.  176,  pp.  29- 
31). 

Daniel  Teitlebaum,  M.D.,  described 
the  far-reaching  consequences  of 
formaldehyde-related  diseases  that  he 
had  seen  in  his  practice  of  medicine. 
According  to  Dr.  Teitlebaum: 

Whenever  a  generalized  sensitization 
dermatitis  has  developed  in  my  patients 
following  local  allergic  phenomena,  the 
patient  has  been  very  ill.  Fever,  rash,  facial  or 


generalized  edema,  and  systemic 
manifestations  of  illness  occur.  These 
patients  require  major  medical  intervention. 

In  some  patients,  these  significant 
problems  have  resulted  in  lost  workdays 
during  the  acute  exposure  periods.  Some 
workers  have  had  to  change  their  jobs 
specifically  because  of  formaldehyde-induced 
disease.  They  have  left  employment  because 
their  health  problems  created  intolerable 
interference  with  their  ability  to  work  in  the 
formaldehyde-exposed  positions. 

Formaldehyde  has  caused  physical  illness 
in  workers.  It  has  also  resulted  in  job  dropout 
and  emotional  and  social  upheaval  in  several 
workers  and  their  families  in  my  practice  (Tr. 
May  5, 1986,  p.  110). 

It  should  be  noted  that  these  effects  can 
occur  at  levels  well  below  either  the 
action  level  or  the  PELs,  as  evidenced 
by  numerous  NIOSH  HHE  reports. 

According  to  Dr.  Edward  Emmett,  an 
occupational  health  physician  with  a 
subspecialty  in  dermatology,  there  are 
three  objectives  to  medical  surveillance: 

To  determine  whether  an  individual  can 
work  with  the  given  formaldehyde  exposure 
without  adverse  health  effects: 

To  detect  early  on  mild  clinical  conditions 
due  to  formaldehyde  exposure  so  as  to  take 
appropriate  preventative  measures;  and 

To  diagnose  promptly  occupational 
diseases  that  occur  as  a  result  of 
formaldehyde  exposure  [Tr.  May  6, 1986.  p. 
70). 

OSHA's  requirement  for  a 
preplacement  examination  is  intended 
to  achieve  the  first  objective.  This 
approach  for  formaldehyde  is  consistent 
with  the  general  approach  of  the 
American  Occupational  Medical 
Association  (AOMA)  in  their  recently 
published  "Guidelines  for  Employees  in 
Health  Care  Institutions"  [Ex.  175-11.  p. 
518]  and  it  also  serves  the  useful 
function  of  establishing  a  general  health 
baseline  for  future  reference. 

Consistent  with  Dr.  Emmett's  position 
that  the  purpose  of  the  periodic 
examination  is  to  detect  sensitized 
individuals,  identify  the  causal 
environmental  conditions,  and  to  take 
appropriate  preventative  measures  [Tr. 
May  6. 1986,  pp.  70-71],  the  AOMA 
stated  that  for  health  care  institutions: 

The  health  status  of  each  employee  should 
be  reviewed  periodically  where  there  is  a 
likelihood  that  workplace  exposures  or 
activities  could  have  an  adverse  health  effect 
[Ex.  175-11,  p.  518). 

OSHA  agrees  with  these  positions 
and  believes  that  use  of  the  medical 
disease  questionnaire,  with  followup 
surveillance  for  any  employee 
experiencing  symptoms,  will  meet  the 
objectives  outlined  by  the  AOMA  and 
Dr.  Emmett  in  the  most  cost-effective 
manner  possible.  Screening  with  the 
possibility  for  follow-up  surveillance  for 
all  employees  exposed  to  formaldehyde 


above  the  action  level  and  for  all  of 
those  experiencing  signs  and  symptoms 
regardless  of  their  airborne  exposure 
level  is  essential  to  identify  individuals 
who  have  developed  dermal  reactions  to 
formaldehyde  and  those  who  are 
inherently  sensitive  to  working  with 
formaldehyde  [Ex.  42-87]. 

In  previous  rulemakings  where  OSHA 
found  the  effects  of  exposure  are 
predominately  cumulative  [e.g..  for 
Ethylene  Oxide),  OSHA  has  made 
medical  surveillance  more  cost  effective 
by  limiting  it  to  workers  who  have  been 
exposed  at  or  above  the  action  level  for 
at  least  30  days  per  year.  In  the  case  of 
formaldehyde,  which  causes  adverse 
acute  effects  that  may  be  manifest 
within  hours,  such  a  limitation  will  not 
adequately  protect  workers.  Thus. 
OSHA  has  made  medical  surveillance 
available  to  all  workers  but  limited  this 
surveillance  to  screening  of  employees 
for  effects  that  potentially  require 
greater  medical  intervention.  Only  if 
such  effects  exist  will  the  employee 
receive  additional  testing  through  the 
responsible  physician. 

In  the  proposed  rule,  OSHA  had 
provisions  for  medical  examinations  to 
be  triggered  by  emergency  exposures. 
These  provisions  were  in  recognition 
that  emergency  exposure  to 
formaldehyde  is  potentially  more  severe 
than  regular  workplace  exposures  and 
can  be  life  threatening.  The  route  of 
emergency  exposure  and  the  symptoms 
produced  may  also  be  different  than 
those  in  workers  who  are  exposed 
routinely. 

Except  for  comments  on  the  need  for 
emergency  provisions  separate  from 
these  for  routine  examination,  OSHA 
received  little  comment  on  this  aspect  of 
the  proposed  medical  surveillance 
program.  Only  one  report,  a  draft 
guideline  submitted  by  the  AIHA, 
discussed  medical  management  in 
emergencies  [Ex.  80-272.  pp.  19-20].  This 
guideline  was  apparently  developed 
from  information  in  a  report, 
"Evaluation  and  Treatment  of  Alleged 
and  Actual  Formaldehyde  Exposure — 
Clinical  and  Environmental  Workup, 
Diagnosis,  First  Aid,  Medical  Emergency 
Measures,  and  Definitive  Medical 
Treatment"  prepared  by  W.C.  Barnes. 
M.D.,  for  the  Health  Research 
Committee  of  the  Formaldehyde 
Institute.  According  to  the  AIHA 
Guideline  [Ex.  80-272],  when  an 
employee  with  respiratory  irritation  is 
brought  to  a  medical  care  facility,  he 
should  be  checked  to  see  that  the 
airway  is  unobstructed  and  that  he  is 
breathing  adequately.  A  quick  history 
should  be  obtained  of  the  exposure  and 
type  and  duration  of  symptoms. 
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Examination  should  be  made  of  the 
eyes,  nose,  mouth,  throat,  larynx,  and 
lungs. 

When  excess  exposure  has  resulted  in 
upper  respiratory  and  eye  irritation,  the 
AIHA  Guideline  recommended  referral 
of  the  employee  to  a  medical  care 
facility.  If  respiratory  tract  irritation  is 
minimal  and  coughing  ceases  promptly, 
the  AIHA  Guideline  recommended  that 
the  employee  should  be  observed  for  an 
hour  and  returned  to  work  only  if  there 
are  no  further  problems. 

If  severe  exposure  results  in  a  highly 
irritated  respiratory  tract  and  coughing 
continues  for  more  than  10  minutes,  the 
AIHA  Guideline  recommended  that  the 
worker  should  be  hospitalized  for 
observation  and  treatment.  These 
guidelines  for  treatment  of  exposure  in 
an  emergency  situation  appear  to  be 
reasonable  guidelines  for  general 
application  provided  that  the  incidence 
is  recorded  and  the  employee  receive 
follow-up  surveillance  if  there  is  any 
possibility  that  sequela  may  develop. 

Because  formaldehyde  solutions 
splashed  in  the  eyes  can  cause 
blindness,  this  situation  should  always 
be  considered  an  emergency.  If  the  eyes 
are  involved  in  a  splash  of 
formaldehyde,  they  must  be  flushed  with 
copious  amounts  of  water  as  soon  as 
possible.  Any  employees  exhibiting  eye 
irritation  from  a  splash  or  from 
excessive  exposure  should  be  referred 
for  emergency  care  and  receive  prompt 
evaluation  by  an  ophthamologist  [Ex. 
80-272.  p.  19). 

A  few  commenters  objected  to  any 
requirement  for  medical  examinations 
for  formaldehyde.  Celanese,  for 
example,  indicated  that  they  were 
opposed  because  they  believed  that  the 
regulation  does  not  address  chronic 
effects,  but  acute  reversible  sensory 
irritation  (Ex.  77-17.  p.  22].  The 
Hardwood  Plywood  Manufacturers 
Association  opposed  medical 
surveillance  because  "its  effectiveness 
has  not  been  demonstrated,  there  are  no 
practical  tests  indicating  levels  of 
formaldehyde  exposure,  and  HMPA's 
members'  workers  are  not  at  significant 
risk  at  the  levels  commonly  found  in  the 
industry  [Ex.  80-56). 

OSHA  agrees  that  the  tests  are 
oriented  toward  detection  of  reversible 
effects  and  not  to  chronic  effects  such  as 
cancer.  As  Mr.  Wolfsberger  of  Monsanto 
pointed  out,  screening  of  workers,  even 
when  they  are  at  significant  risk  of 
developing  cancer,  is  not  a  particularly 
effective  use  of  medical  surveillance.  Dr. 
Silverstein  of  the  UAW  agreed, 
commenting  that  it  is  not  necessary  to 
have  an  ear.  nose,  and  throat  specialist 
perform  routine  medical  examinations 
for  formaldehyde  workers.  He  noted, 


however,  that  despite  the  difficulty  in 
detecting  nasopharyngeal  cancers  by 
inspection  of  the  epithelial  linings,  the 
physician  performing  the  exam  "would 
be  foolish  not  to  [at  least]  look  [for  such 
evidence] '  [Tr.  May  14. 1986.  pp.  265- 
268].  OSHA  agrees  with  this  position 
and  believes  that  the  performance 
orientation  accorded  the  medical  exams 
will  give  the  individual  responsible 
physician  sufficient  latitude  to  pay 
particular  attention  to  referral  of  long 
term,  highly  exposed  employees  for 
special  testing  needed  for  enhanced 
cancer  surveillance. 

Most  commenters  agreed  that  some 
form  of  test  is  needed  to  detect  eariy  or 
mild  clinical  conditions  due  to 
formaldehyde  exposure,  and  the  record 
evidence  shows  that  many  employers 
are  currently  conducting  medical 
screening  for  formaldehyde-exposed, 
workers.  According  to  John  Murray  of 
the  Formaldehyde  Institute,  of  eight 
high-exposure  industries,  33  to  100 
percent  of  those  firms  contacted  had 
preplacement  examinations,  and  up  to 
62  percent  also  offered  periodic  medical 
surveillance  [Ex.  77-19,  pp.  1-3, 1-4].  Dr. 
Ed  Heiden  elaborated  on  this  point  in 
his  economic  analysis  of  the 
formaldehyde  standard  conducted  for 
the  Formaldehyde  Institute.  The  Heiden 
report  found  three  affected  segments 
where  periodic  medical  exams  were 
"pervasive,"  i.e.,  in  foundries  where 
interviews  conducted  with  experts 
indicated  that  all  employees  receive, 
physical  exams  that  include  pulmonary 
function  tests;  in  resin  production  where 
62  percent  of  the  plants  profiled 
provided  annual  physical  exams;  and  in 
formaldehyde  production  where  all 
employees  were  provided  medical 
surveillance  [Ex.  133,  p.  111-4).  The 
Decorative  Laminate  Section  of  NEMA 
also  indicated  that  more  than  half  of  the 
employees  in  their  industry  receive 
complete  physical  exams  every  1  to  2 
years  [Ex.  77-9.  p.  6). 

In  contrast,  Mr.  Clifford  Howlett  of 
Georgia  Pacific  and  Mr.  William  Groah 
testified  that  medical  surveillance  in  the 
wood  products  industry  is  rare  [Tr.  May 
13, 1986,  Ex.  77-18).  These  comments  are 
consistent  with  the  statement  of 
individual  companies  in  the  wood 
products  industry.  Weyerfiaeuser 
conducts  medical  monitoring  for 
formaldehyde-exposed  employees  only 
if  they  will  wear  a  respirator  [Ex.  80-38]. 
Such  employees  complete  disease 
questionnaires,  pulmonary  function 
tests,  and  a  physical  examination. 
Medford  indicated  that  the  company 
pays  for  medical  surveillance  only  when 
employees  were  exposed  in  an 
emergency,  had  inadequate  protection, 
and  experienced  symptoms  beyond  mild 


irritation  [Ex.  80-37).  Like 
Weyerhaeuser,  Medford  requires  a  pre- 
employment  physical  for  all  personnel 
[Ex.  77-23). 

Dr.  Philip  Wakelyn.  a  textile  chemist 
for  the  National  Cotton  Council 
indicated  that  medical  surveillance  is 
rare  in  the  garment  industry  [Ex.  80-59). 
This  is  consistent  with  evidence 
obtained  by  NIOSH  and  reported  in 
their  HHE  and  Industry-wide 
Surveillance  programs;  most  apparel 
manufacturers  did  not  have  formal 
medical  surveillance  programs  [Ex.  78- 
16;  78-22;  78-26;  78-72).  Textile-finishing 
workers  appear  to  receive  medical 
surveillance.  For  example.  Dr.  Hayes  of 
Burlington  indicated  that  employees 
receive  vision  tests,  audiometry,  and  a 
general  examination.  The  need  for 
additional  tests  is  tailored  to  the  specific 
exposure  situation  [Tr.  5/12/86,  pp.  175- 
176).  Individuals  with  symptoms  of 
formaldehyde-related  disease  are 
identified  by  medical  disease 
questionnaires  (Tr.  5/12/86.  p.  159)  and 
by  occupational  health  nurses  who  are 
assigned  to  each  facility  (Tr.  5/12/86,  p. 
161). 

Several  lai^e  companies  indicated 
that  they  perform  general  disease 
prevention  testing  for  their  employees. 
Du  Pont  provides  medical  surveillance 
to  all  employees  over  40  years  of  age. 
This  surveillance  includes  a  medical 
disease  questionnaire,  physical 
examinaUon.  and  pulmonary  function 
tests  [Ex.  77-16).  Occidental  provides 
periodic  examinations  to  all  employees. 
This  company  commented  that  medical 
examination  for  formaldehyde  exposure 
should  emphasize  the  respiratory  tract 
(pulmonary  function  tests)  and  skin  [Ex. 
77-37,  p.  4).  Celanese  conducts  periodic 
medical  surveillance  of  their  workers, 
including  chest  X-rays,  spirometry, 
blood  analysis,  and  urinalysis  [Ex.  77- 
17).  These  examinations  are  not  directed 
specifically  to  formaldehyde.  Hess  and 
Clark,  an  agricultural  disinfectant 
producer,  provides  annual  physical 
exams  to  its  employees,  including  a 
medical  history,  examination  by  a 
physician,  a  5-year  computer  profile  of 
previous  results,  and  spirometry  [Ex.  77- 
8], 

A  survey  of  26  formaldehyde 
producers,  19  resin  and  plastic  materials 
manufacturers.  21  hardwood  plywood 
manufacturers.  19  particleboard 
manufacturers.  2  industrial  and 
specialty  chemicals  manufacturers,  and 
1  mineral  wool  insulation  manufacturer 
indicated  that  preplacement  medical 
surveillance  was  widespread  in  1979, 
showing  a  high  degree  of  agreement  on 
the  need  for  preplacement  examinations 
in  general.  A  survey  of  three  funeral 
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service  firms,  however,  failed  to  indicate 
that  preplacement  medical  surveillance 
was  the  norm  in  that  industry. 

Thus,  according  to  the  record,  OSHA 
finds  that  many  industry  sectors  provide 
medical  surveillance  to  their  employees. 
In  particular,  the  use  of  a  standardized 
disease  questionnaire  to  identify  signs 
and  symptoms  that  may  be  related  to  a 
developing  disease  or  exposure  to  a 
toxic  substance  stands  out. 

The  National  Cotton  Council 
recommended  the  use  of  a  medical 
history  questionnaire  as  a  possible 
appropriate  mechanism  for  reporting 
and  responding  to  observed  symptoms. 
The  NCC  indicated  that  these 
quesfionnaires  might  be  part  of  a 
periodic  physical  examination 
administered  to  all  employees. 
Affirmative  responses  on  the 
questionnaire  would  be  reviewed  and 
clinically  evaluated.  If  indicated,  further 
testing  would  be  ordered  [Ex.  77-20.  p,  7; 
80-59,  p.  7). 

The  American  Textile  Manufacturers 
Institute  also  suggested  use  of  a  medical 
history  questionnaire  as  a  method  that 
"could  get  medical  attention  to  those 
who  need  it"  [Ex.  77-27,  p.  1).  This 
position  was  also  taken  by  Mr. 
Wolfsberger  of  Monsanto  who  stated 
that  "employee  reports  of  symptoms  and 
complaints  is  the  most  effective  method 
of  medical  surveillance  [Ex.  80-58.  pp. 
12-13]  and  by  Standard  Oil  which 
recommended  that  a  respiratory 
questionnaire  modeled  to  include 
inquiries  about  mucous  membrane 
irritation  should  be  used  as  the  primary 
instrument  of  medical  suveillance  with 
more  detailed  evaluation  to  include 
physical  exams  and  pulmonary  funcUon 
tests  for  those  who  are  symptomatic  [Ex. 
80-89). 

The  Formaldehyde  Insfitute  supported 
use  of  medical  questionnaires,  physician 
referral  and  medical  examinations  for 
emergencies  and  for  respirators  users 
[Ex.  80-71.  pp.  36-37).  The  Institute's 
position  was  that  the  best  method  of 
medical  surveillance  is  employee 
reporting  of  symptoms  and  referral  for 
medical  follow-up. 

On  the  other  hand,  several  unions 
expressed  their  preference  for  medical 
examinations.  Ms.  Seminario  of  the 
AFL-CIO  stated  that  medical 
surveillance  should  include  a  medical 
and  occupational  history,  a  baseline 
pulmonary  function  test  and  a 
symptomatology  questionnaire  [Tr.  May 
14, 1986,  p.  177).  Michael  Silverstein, 
M.D..  of  the  UAW  indicated  that 
periodic  examinations  by  a  health 
professional,  employee  training  in 
symptom  recognition,  and  an 
environment  conducive  to  the  reporting 
of  symptoms  are  all  useful  components 


of  a  comprehensive  control  strategy  [Tr. 
May  14, 1986.  pp.  265-268). 

Dr.  Teitlebaum  commented  that 
medical  surveillance  for  formaldehyde 
must  be  based  on  careful  assessment  of 
a  nonspecific  grouping  of  signs  and 
symptoms  recognized  as  associated  with 
formaldehyde  exposure  [Tr.  May  5. 1986. 
p.  120). 

According  to  Dr.  Teitlebaum: 

The  symptoms  which  surround  chronic 
respiratory  irritation  and  chronic  skin 
irritation  are  so  characteristic  that  these 
symptoms  can  form  an  excellent  and  reliable 
record  on  which  medical  surveillance  can  be 
based.  Moreover,  the  nonspecific  signs  which 
formaldehyde  produced  in  the  airways  and 
on  the  skin  are  readily  detectable  by  simple 
and  inexpensive  medical  examination  (Tr. 
May  5. 1988.  pp.  120-121]. 

Dr.  Teitlebaum  recommended  that  as 
a  minimum,  medical  surveillance  for 
formaldehyde  workers  should  include  a 
medical  and  occupational  history  and  a 
physical  examination  with  special 
emphasis  on  airway  function  and  skin 
disorders  including  atopic  phenomena. 
The  history  should  determine  whether 
the  patient  is  a  smoker  and  has  upper  or 
lower  respiratory  problems  as  a  result. 
The  examiner  should  determine  whether 
there  is  any  other  history  of  chronic 
airway  disease,  chronic  rhinitis, 
bronchitis,  or  bronchiolitis,  hay  fever  or 
asthma,  hyperreactive  airways,  or 
recurrent  upper  respiratory  problems  of 
an  infectious  nature  (pp.  121-122), 
Additional  information  would  include 
any  history  of  respiratory  allergic 
reactions  to  foods,  medicines,  or 
industrial  materials.  If  such  a  history  is 
found.  Dr.  Teitlebaum  recommended 
that  caufion  should  be  exercised  in  the 
placement  of  such  an  individual  in  a 
formaldehyde-exposed  position. 

Whether  or  not  a  person  with  a 
history  of  allergies  should  work  with 
formaldehyde  is  controversial.  Yeung 
and  Gryzbowski  observed  that  patients 
with  asthma  has  evidence  of  nonspecific 
bronchial  hyperreacfivity  even  during 
remissions  and  that  the  degree  of 
nonspecific  bronchial  hyperreactivity  is 
closely  correlated  with  the  severity  of 
asthma.  They  concluded  that  in  addition 
to  the  use  of  lung  function 
measurements,  there  would  be  much  to 
recommend  inclusion  of  an  assessment 
of  bronchial  reactivity.  Such  a 
recommendation  might  require  a 
preemployment  methacholine  or 
histamine  challenge  test  to  determine 
bronchial  reactivity  [Ex.  85-88]. 

Dr.  Harold  Imbus,  an  occupational 
physician  testifying  for  the 
Formaldehyde  Institute  [Tr.  5/12/86,  p. 
195).  indicated  that  he  would  be 
reluctant  to  exclude  a  person  from  work 
with  formaldehyde  solely  on  the  basis  of 


atopy.  OSHA  agrees  with  Dr.  Imbus  on 
this  issue;  in  the  case  of  formaldehyde, 
several  studies  of  persons  who  were 
hyperreactive  did  not  indicate  that  they 
responded  to  formaldehyde  at  low 
concentrations,  i.e.,  below  the  2  ppm 
STEL  [Exs.  73-16;  70-46).  Thus,  it 
appears  that  many  persons  who  are 
atopic  could  work  comfortably  in  a  job 
involving  formaldehyde  exposure. 

Although  mandating  specific  and 
expensive  medical  tests  for  all 
formaldehyde-exposed  employees  will 
not  provide  definitive  information  on  a 
person's  suitability  for  work  with 
formaldehyde,  the  final  rule  affords  the 
responsible  physician  the  latitude  to 
deal  with  such  questions.  In  particular 
cases,  a  physician  may  need  specific 
tests  to  assess  a  case  adequately,  and 
this  flexibility  is  granted  by  the  final 
rule's  provisions  that  the  physician  do 
other  appropriate  tests. 

Dr.  Teitlebaum  recommended  that  the 
medical  surveillance  program  should 
include  a  physical  examination  giving 
particular  attention  to  the  airways  and 
to  the  skin.  If  any  evidence  of  skin 
irritation  or  sign  of  disturbance  of  the 
integrity  of  the  skin  is  seen.  Dr. 
Teitlebaum  recommended  that  the 
physician  should  seriously  consider  the 
advisability  of  consulting  with  a 
dermatologist  regarding  whether  the 
placing  of  such  an  individual  in  an 
environment  where  dermal  contact  with 
formaldehyde  solutions  would  place  the 
individual  at  increased  risk  [Tr.  May  5, 
1986,  p.  122). 

According  to  Dr.  Teitlebaum,  the 
remainder  of  the  physical  examination 
should  give  attenfion  to  the  chest 
examination  and  to  the  general  behavior 
of  the  patient.  He  also  recommended 
that  specialized  tests  be  considered  as 
needed.  For  example,  the  patient  might 
be  given  indirect  or  fiberoptic 
laryngoscopy  if  he  or  she  is  complaining 
of  hoarseness  or  voice  changes 
associated  with  formaldehyde  exposure 
[Tr.  May  5. 1986.  p.  123).  He  also 
considered  a  baseline  chest  film  useful  if 
no  X-ray  has  been  performed  within  5 
years  and  a  complete  blood  count  as 
possibly  useful  for  patients  exposed  to 
inhaled  allergens.  However.  Dr. 
Teitlebaum  did  not  consider  pulmonary 
function  tests  or  chest  films  to  be 
necessary  in  the  absence  of  significant 
abnormality  on  physical  examination 
[Tr.  May  5, 1986,  p.  125). 

Dr.  Emmett  felt  that  medical 
consultaUon  must  be  made  available 
promptly  to  any  employee  who  has 
developed  dermatitis  that  may  be 
caused  by  or  aggravated  by 
formaldehyde.  At  the  discretion  of  the 
evaluating  physician,  the  employee 
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might  be  patcli  tested  by  procedures! 
developed  by  the  North  American 
contact  dermatitis  group  to  determine 
whether  sensitization  to  formaldehyde 
has  developed  [Tr.  May  6, 1986.  pp.  74- 
751. 

Dr.  Imbus  testiHed  that  it  would  be 
uneconomical  and  possibly  harmful  to 
conduct  preemployment  or  routine 
periodic  patch  tests  on  employees. 
Instead,  a  history  of  obvious 
formaldehyde-related  skin  problems 
should  be  sufficient,  according  to  Dr. 
Imbus,  to  preclude  a  person  from 
working  with  formaldehyde  [Tr.  May  12, 
1986.  pp.  192. 193). 

OSHA  has  evaluated  these 
suggestions  and  concludes  that  the 
morbidity  rates  expected  for  the  average 
person  exposed  to  formaldehyde  at 
levels  below  1  ppm  are  too  low  to 
warrant  specific  medical  examination 
on  a  routine,  periodic  basis  unless  there 
is  some  reason  to  believe  that  the 
individual  may  be  affected  by 
formaldehyde  exposure  at  such  levels. 
Nevertheless,  there  is  a  subgroup  of 
"reactors"  and  persons  who  may  have 
skin  diseases  even  though  they  are  only 
exposed  to  relatively  low  concentrations 
of  formaldehyde.  In  the  event  that  these 
persons  are  identified  through  the 
disease  questionaire,  the  responsible 
physician  may  need  to  administer  the 
tests  indicated  to  determine  if  the  signs 
or  symptoms  being  experienced  are  truly 
indicative  of  an  adverse  response  to 
formaldehyde. 

Considerable  testimony  was  received 
indicating  that  the  PELs  are  not 
sufficiently  low  to  prevent  significant 
adverse  reactions  in  some  workers,  both 
of  a  reversible  and  an  irreversible 
nature.  Dr.  Teitlebaum  stated  that  based 
on  his  clinical  experience,  "it  is  unlikely 
that  *  *  *  1  ppm  will  be  low  enough  to 
assure  universal  protection  from  the 
irritant  effects  of  formaldehyde  in  all 
persons  and  in  all  industries.  Even  at  a 
PEL  of  1  ppm,  some  workers  will  suffer 
irritant  and  allergic  symptoms."  He  also 
indicated  that  some  provisions  should 
be  made  to  allow  workers  who  are  more 
sensitive  to  the  effects  of  formaldehyde 
to  have  access  to  medical  evaluation 
[Tr.  May  5. 1986,  p.  118]. 

Public  Citizen  commented  that  1  ppm 
is  too  high  a  threshold  for  medical  1 
surveillance  because  acute  irritant  i 
effects  occur  below  this  level.  As     I 
support  for  this  position.  Public  Citizen 
cited  the  NIOSH  criteria  document 
recommendation  of  a  1  ppm  STEL  based 
on  irritation.  Public  Citizen  noted  that 
providing  medical  surveillance  to  more 
workers  than  proposed  would  have 
potential  health  benefits  for  the  workers 
[Ex.  86-1, 101]. 


Ms.  Margaret  Seminario,  of  the  AFL- 
CIO,  noted  that  by  using  the  PEL  as  the 
trigger  for  medical  surveillance  as 
proposed,  many  workers  at  risk  of 
developing  disease  and  suffering 
adverse  effects  of  exposure  would  be 
excluded  from  medical  monitoring  (Tr. 
May  14, 1986,  p.  175]. 

Dr.  Emmett  stated  that  since 
formaldehyde  skin  allergy  is  a 
reasonably  frequent  occurrence  and 
atopy  and  other  medical  conditions, 
such  as  sinusitis,  may  be  aggravated  by 
formaldehyde  exposure,  preplacement 
or  initial  assignment  examinations 
should  be  available  to  all  employees 
who  will  have  formaldehyde  exposure 
of  0.5  ppm  or  greater  [Tr.  May  6, 1986, 
pp.  71-72]. 

Dr.  Emmett  indicated  that  there  may 
even  be  individuals  who  need  this 
examination  at  levels  below  the  action 
level.  He  suggested  that  there  should  be 
an  evaluation  of  jobs  where  there  are 
formaldehyde  exposures  below  the 
action  level  made  by  the  occupational 
physician  along  with  the  industrial 
hygienist,  as  needed,  to  determine  the 
need  for  preplacement  examinations 
directed  at  formaldehyde  exposure  to 
the  skin.  According  to  Dr.  Emmett. 
special  consideration  should  be  given  to 
the  likelihood  of  skin  contact  and  the 
availability  and  effectiveness  of 
engineering  controls  to  prevent  skin 
exposure.  Where  some  skin  exposure  to 
formaldehyde  is  probably  unavoidable. 
Dr.  Emmett  recommended  that 
preplacement  examinations  should  be 
performed  to  detect  preexisting 
sensitivity  to  formaldehyde  or  the 
presence  of  dermatitis  [Tr.  May  6, 1986, 
pp.  72-73]. 

OSHA  has  taken  these  comments 
under  advisement  and  agrees  that 
medical  surveillance  should  not  be 
triggered  solely  by  exposure  over  the 
PELs  or  even  by  exposures  over  the 
action  level,  which  is  inadequate  to 
identify  subgroups  of  persons  who  will 
develop  an  adverse  reaction  to 
formaldehyde.  Consequently,  in  the  final 
standard,  the  employer  must  establish  a 
preplacement  and  periodic  medical 
surveillance  program  for  all  workers 
exposed  to  formaldehyde  at 
concentrations  at  or  above  the  action 
level. 

There  are  special  circumstances 
involving  hypersusceptible  individuals 
or  dermal  exposure  where  medical 
surveillance  may  also  be  necessary  even 
though  airborne  concentrations  of 
formaldehyde  are  low.  To  assure  that' 
persons  who  may  be  experiencing 
adverse  effects  from  their  exposure  to 
formaldehyde  are  identified,  the 
employer  must  provide  for 


administration  of  a  medical  disease 
questionnaire.  OSHA  anticipates  that 
these  cases  will  be  relatively  rare  when 
exposure  is  below  the  action  level  and 
they  are  likely  to  occur  on  a  one-time- 
only  basis  for  an  individual,  as  opposed 
to  annual  surveillance.  Because 
observations  of  signs  or  symptoms 
related  to  formaldehyde  exposure  have 
only  occurred  in  situations  involving 
exposures  above  0.1  ppm.  OSHA  would 
expect  that  such  signs  or  symptoms 
would  almost  never  occur  at  levels 
below  0.1  ppm.  Only  in  the  most 
exceptional  circiunstances  would  the 
administration  of  a  questionnaire  be 
called  for  below  0.1  ppm.  such  as  where 
an  employee  has  a  history  of 
hypersensitive  reactions. 

Regarding  periodic  examinations.  Dr. 
Emmett  recommended  that  they  should 
be  made  available  yearly  to  employees 
exposed  above  the  action  level  of  0.5 
ppm  and  to  employees  with  sufficient 
skin  exposure  [Tr.  May  6, 1986,  p.  75]. 
Several  other  groups,  including  the 
UAW  [Ex.  77-12]  and  the  UPIU  [Ex.  80- 
65]  favored  extending  medical 
surveillance  to  all  employees  currently 
exposed  to  formaldehyde.  Clare  Sullivan 
of  the  UPIU  indicated  that  many 
workers  now  exposed  below  the  action 
level  or  the  PEL  have  received  much 
higher  exposures  in  the  past  so  that  they 
are  at  high  risk  of  developing  chronic 
diseases  such  as  cancer  [Tr.  May  15. 
1986,  p.  11]. 

These  positions  regarding  the  need  for 
medical  surveillance  for  workers  who 
have  dermal  exposure  or  high  risk  of 
disease  from  past  exposures  have  merit. 
Many  NIOSH  HHEs.  for  example, 
indicate  dermal  reactions  in  textile 
workers  exposed  below  the  action  level. 
However,  there  must  be  some  practical 
hmit  below  which  surveillance  need  not 
be  accorded  to  every  employee.  By 
requiring  the  employer  to  make  medical 
surveillance  available  to  all  employees 
when  the  employer  suspects  that  they 
may  be  experiencing  formaldehyde- 
related  symptoms,  OSHA  believes  that  a 
proper  balance  between  identification  of 
high  risk  employees  and  medical 
examination  has  been  struck.  Thus 
surveillance  need  not  be  accorded  to 
each  and  every  worker  who  is 
potentially  exposed  to  formaldehyde  at 
extremely  low  levels.  On  the  other  hand, 
establishing  surveillance  by  a  three- 
tiered  approach  which  clearly 
acknowledges  the  potential  risks 
involved,  is  an  appropriate  and 
necessary  action  to  prevent  material 
impairment  of  health  and  loss  of 
functional  capacity. 

OSHA's  review  of  the  record 
indicates  that  there  was  virtually  no 


support  for  triggering  of  medical 
surveillance  at  the  1  ppia  PEL  as 
proposed.  Commenters  were  either 
philosophically  opposed  to  any 
mandated  surveillaoce.  or  of  the  belief 
that  surveillance  should  be  triggered  by 
a  medical  disease  questionnaire,  or  of 
the  belief  that  surveillaoce  should  begin 
at  some  level  below  1  ppm.  In  the  final 
nde.  OSHA  has  detenn^jed  that  medical 
surveillance  should  not  be  automatically 
excluded  for  the  substantial  number  of 
employees  who  will  have  adverse 
responses  to  formaldehyde  at  levels 
below  the  TWA  and  the  STEL 
However,  the  degree  of  surveillance 
required  is  designed  to  precisely  parallel 
the  risk  of  adverse  reaction  experienced, 
on  the  average,  by  the  worker. 

In  the  proposal.  OSHA  specified 
information  to  be  supplied  to  the 
employer,  the  physician,  and  die 
employee.  These  provisions  were  based 
on  OSHA's  experience  with  medical 
surveillance  programs  in  other  health 
standards.  The  provisions  were 
noncontroversial  and  Hiey  are  retained 
in  the  final  standard. 

The  fmal  standard  obligates  tfie 
employer  to  pay  for  the  time  an 
employee  spends  taking  the  medical 
examination  regardless  of  whether  or 
not  it  is  taken  on  work  time  and  die 
exam  must  be  giA^en  at  a  reasonable 
time  and  place.  It  is  necessary  that 
exams  be  convenient  and  without  loss 
of  pay  to  the  employee  to  ensure  that 
employees  do  not  refuse  to  take  them. 

All  examinations  and  procedures 
must  be  performed  l^  or  under  the 
supervision  of  a  (tcensed  physician  and 
be  provided  without  cost  to  the 
employee.  Certain  parts  of  the 
examination,  in  particular, 
administration  c^  the  me^al  disease 
questionnaire  or  the  pnbnonary  function 
tests,  do  not  necessarily  require  the 
physician's  expertise  and  could  be 
conducted  by  another  person  under  the 
supervision  of  the  physician. 

Even  though  several  physicians 
criticized  OSHA's  proposed  provisicRis 
for  retention  of  medical  records  [Ex.  92], 
OSHA  has  continned  to  make  the 
employer  responsible  for  their  retention. 
Because  of  the  emplo3ne's  rights  to 
privacy,  some  physicians  believed  that 
such  information  should  not  fall  into  the 
hcuids  of  persons  who  lack  medically 
related  training.  OSHA's  need  to  hold 
the  employer  responsible  for  record 
retention  need  not  conflict  with  diese 
professional  ethics.  Rectmis  may  be 
retained  by  the  physician  under  a 
contractual  arrangement  with  the 
employer  so  that  OSHA's  requirements 
regarding  retention  and  access  are  met 
without  violation  of  medical  ethics.  In 
the  final  rule.  OSHA  has  revised  the 


language  of  this  provision  to  clarify  that 
employers  are  responsible  for  ensimng 
that  medical  records  be  retained  but  not 
necessarily  in  the  employer's 
possession. 

In  response  to  OSHA's  Advance 
Notice  of  Proposed  Ruiemeking  [50  FR 
15179),  the  UAW  urged  OSHA  to  inchide 
a  provis)<Hi  in  any  formaklehyde 
standard  requiring  diat  medical  removal 
protection  (MRP)  benefits  be  accorded 
to  "each  employee  removed  from 
exposure  to  formaWehydc  or  otherwise 
limited  as  a  result  of  medical  findmgs  or 
recommendations"  [Ex.  77-12].  The 
UAW  urged  that: 

In  such  an  event  the  employer  should 
maintain  the  earnings,  seniority  and  other 
employment  rights  and  benefits  of  the 
employee  as  thoufh  the  employee  had  not 
been  removed  from  exposure  to 
formakiehyde  or  otiierwise  limited  (p.  2). 

Most  employee  representatives  [Exs.  80- 
50:  80-65;  80-68;  85-17;  Trs.  5/13/86  (p. 
206),  5/14/86  (pp.  160-162;  p.  176),  5/15/ 
86  (p.  92)]  agreed  widi  die  UAW 
poeition,  as  did  NIOSH  [Tr.  S/8/86,  Exs. 
86-23,  98]  and  the  Public  Citizen  Health 
Research  Group  [Tr.  5/9/86.  Exs.  86-1, 
101],  Lori  Abrams.  testifying  for  the 
Heahh  Research  Group,  stated  that: 

*  *  *  workers  should  be  removed  from 
areas  of  fonnaUehyde  exposure  to  recover 
from  acute  or  chronic  irritant  eflcctB  of 
exposure  with  retention  of  wages,  seniority 
status,  and  other  benefits  *  *  *.  Without 
medical  removal  protection,  workers  will  be 
forced  to  choose  between  their  jobs  and  their 
health.  A  decision  that  is  entirety  contrary  to 
the  intent  o*  die  OSHA  Act  *  *  'medical 
removal  protection  and  wage  retention  are 
also  euential  components  of  a  fonBaldefayde 
standard  because  they  effectuate  the  medical 
surveillance  provisions  of  the  standard  [Exs. 
89-1, 101.  p.  94]. 

Witnesses  for  ACTWU  described  actual 
situations  in  which  esofHoyees  were 
reluctant  to  jeopardize  their  pay  and/or 
positions  by  reporting  adverse  health 
effects.  Susan  Pinette,  a  panelist  for  the 
ACTWU,  testified  diat  the  textile 
com(>any  she  works  for  has  reversed  its 
former  policy  of  guaranteeing  injured 
workers  the  chance  to  continue  to  work 
after  their  injury  without  losing  pay. 
According  to  Ms.  Pinette.  complaining 
workers  now  are  told  that  they  cannot 
continue  on  their  jobs  but  will  instead 
be  transferred  to  a  "single  needle"  job. 
where 

*  *  *  it  is  bard  to  make  your  production 
and  keep  up  your  level  of  earnings,  it  is 
almost  a  punishment  *  *  *.  [Since  this  new 
policy  has  been  in  effect]  even  the 
supervisors  are  discouraging  such  reports 

*  *  *  [and  workers  are  unwilling  to  report 
symptoms)  *  *  *.  Workers  need  to  feel  that 
they  can  report  their  symptoms  and  not  fear 
that  they  will  be  penalized  as  a  result  [Tr.  5/ 
13/86,  pp.  210-aiJ. 


The  UPIU  noted  in  its  post-hearing 
comments  that  formaldehyde's 
sensitizing  properties  are  unique,  since 
sensitized  persons  cannot  work  in  an 
atmosphere  containing  even  trace 
amounts  of  formaldehyde  without 
discomfort.  Because  this  is  the  case,  the 
UPIU  felt  that  guaranteed  job 
reassignment  is  necessary  and  that  MRP 
is  also  essential  if  medical  surveillance 
is  to  be  triggered  by  voluntarily  reported 
symptoms  [Ex.  172]. 

Similarly,  Dr.  Silverstein  of  the  UAW 
expressed  his  strong  belief  that 
voluntary  reporting  of  symptoms  by 
employees  would  not  work  unless 
workers  are  provided  with  medical 
removal  protection  and  multiple 
physician  review.  Without  these 
assurances,  Silverstein  indicated  that 
"workers  would  not  cooperate  *  *  * 
and  the  standard  would  setf-destmct" 
[Tr.  May  14, 1988.  p.  263]. 

The  majority  of  empkiyers  and 
industry  associations,  however,  were 
opposed  to  the  inclusion  of  any  form  <rf 
MRP  in  the  final  standard  [Exs.  77-19A; 
80-46;  150).  Many  industry  commenters 
concurred  with  the  position  taken  by  the 
ATMI  that  MRP  is  unnecessary  because 
there  is  no  evidence  that  formaldehyde 
is  a  frequent  cause  of  contact  dermatitis 
or  an  allergic  reaction  in  the  workplace 
[Exs.  77-20;  77-23;  80-37;  139;  159;  164] 
Further.  ATMI  noted  that 

*  *  *  most  companies  already  have  a 
complaint  mechaniam  in  place  to  discover 
individuals  with  problems.  This  includes  a 
policy  of  re-assigning  an  employee  in 
response  to  the  sensitization  or  allergic 
reaction  experienced  by  the  few  individuals. 
We  believe  this  is  the  more  appropriate 
mechanism  for  handling  the  small  number  of 
cases  that  arise  [Ex.  159.  p.  1|. 

The  Formald^yde  Institute  opposes  a 
medical  removal  protection  provision  on 
the  grounds  that,  for  formaldehyde,  the 
primary  concern  is  acute,  not  chronic 
toxicity,  and  there  is  no  objective 
criterion  for  determining  when  a  worker 
should  be  removed  (in  contrast,  for 
example,  to  monitoring  the  lead  content 
in  exposed  employees'  blood). 
Moreover,  the  Institute  felt  that  while 
most  symptoms  of  formaldehyde 
exposure  are  transient  and  minor  [i.e., 
reversible  irritation),  the  rare  worker 
who  has  an  extreme  sensitization 
reaction  will  likely  remain  sensitized — 
even  after  his  reaction  subsides — and 
therefore  may  never  be  able  to  return  to 
the  same  job.  Thus,  the  Formaldehyde 
Institute  supported  the  voluntary  use  of 
a  complaint  mechanism,  implemented  as 
part  of  a  hazard  communication 
program,  and  a  policy  of  employee 
reassignment  [Ex.  139,  pp.  97-99]. 
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The  Agency  has  weighed  the  evidence 
carefully  regarding  medical  removal 
protection  for  formaldehyde-exposed 
workers  and  has  concluded  that 
mandatory  MRP  is  neither  appropriate 
nor  sensible  in  the  case  of  formaldehyde 
sensitization.  The  record  indicates  that 
temporary  removal,  even  of  several 
months'  duration,  would  be  ineffective 
because,  once  sensitized,  the  worker  is 
unlikely  ever  to  tolerate  exposures, 
however  low,  and  thus  the  health  of 
such  workers  must  be  considered 
permanently  impaired  insofar  as  further 
exposure  to  formaldehyde  is  concerned. 
Daniel  Teitelbaum,  M.D.,  of  the  Denver 
Clinic  Medical  Centers,  presented  a 
thoughtful  response  when  cross- 
examined  about  MRP  and  the  plight  of 
the  sensitized  worker: 

It  (MRP)  is  a  very  practical  and  a  very 
attractive  idea  which  it  seems  to  me  doesn't 
quite  work  the  way  it  was  envisioned  on  the 
one  hand.  On  the  other  hand,  when  we  talk 
about  any  concept  of  medical  removal  in 
connection  with  formaldehyde.  I  get  into  the 
problem  that  the  patients  whom  I  see 
generally  •  •  *  who  have  persistent  disease 
*  *  *  probably  never  are  going  to  get  better 
and  probably  will  never  be  able  to  go  back  to 
work  in  a  formaldehyde  exposed  setting  and 
need  some  other  kind  of  Fiscal  protection 
than  the  medical  removal  protection  (Tr.  5/5/ 
86.  p.  136] 

OSHA  believes  that  Dr.  Teitelbaum's 
assessment  is  correct:  the  sensitized 
worker  would  not  benefit  from 
temporary  removal  from  formaldehyde 
exposure,  and  thus  medical  removal 
protection  clearly  would  not  address 
problems  of  this  sort.  For  the  worker 
with  acute  irritation  resulting  from 
formaldehyde  exposure,  OSHA  believes 
that  a  policy  of  reassignment  for  a  short 
period,  such  as  that  described  by     | 
industry  representatives  as  usual 
practice,  can  provide  the  necessary  and 
appropriate  relief.  The  nonspecificity  of 
signs  and  symptoms,  which  makes  an 
accurate  diagnosis  of  formaldehyde- 
induced  irritation  difficult  and 
complicated,  coupled  with  quick      I 
resolution  of  the  effects — often  within 
hours,  combine  to  make  specific  medical 
removal  protection  provisions  for 
controlling  irritation  to  formaldehyde 
inappropriate.  | 

(DSHA  also  received  some  comments 
from  participants  who  believe  that 
multiphysician  review  is  necessary  to 
ensure  employee  cooperation  with  a 
medical  surveillance  program  [Exs.  77- 
31;  80-50;  80-«5;  80-«8;  Tr.  5/14/86,  pp. 
176. 199;  Tr.  5/15/86,  p.  57).  Dr.  Michael 
Silverstein  of  the  UAW.  for  example, 
urged  OSHA  to  include  in  the 
formaldehyde  standard  a  provision  for 
multiple  physician  review  such  as  was 
mcluded  in  the  lead  standard: 


Under  the  lead  standard,  an  employee 
dissatisHed  with  examination  by  the 
employer's  physician  can  select  a  second 
physician  for  an  independent  evaluation.  The 
two  doctors  attempt  to  resolve  •  *  *  [Tr.  5/ 
14/86,  p.  199]. 

However,  the  Agency  finds  the  multiple 
physicians  review  provision 
unnecessary  in  this  standard  because, 
unlike  the  situation  of  lead-exposed 
workers  who  must  be  subjected 
repeatedly  to  complex  procedures  to 
measure  blood  lead  levels,  workers 
exposed  to  formaldehyde  are  not 
required  to  undergo  frequent  and 
invasive  testing.  Further,  there  is  no 
evidence  that  formaldehyde-exposed 
employees  are  being  subjected  to 
questionable  practices,  such  as 
chelation  therapy  or  the  administration 
of  investigative  drugs,  as  was  found  in 
the  case  of  lead.  Thus,  OSHA  has  no 
reason  to  believe  that  multiple  physician 
review  would  actually  improve  the 
medical  surveillance  being  received  by 
workers  exposed  to  formaldehyde. 

Paragraph  (m} — Hazard  Communication 

The  proposed  standard  required  all 
employers  covered  by  the  standard  to 
comply  with  paragraph  (e]  through  (j]  of 
OSHA's  generic  Hazard  Communication 
standard  (29  CFR  1910.1200)  and  to 
assure  that  hazard  warning  labels  were 
affixed  to  all  containers  of 
formaldehyde  or  formaldehyde-treated 
products  in  the  workplace  or  leaving  the 
workplace.  In  addition,  the  proposed 
standard  specifically  exempted  from  the 
labeling  requirements  the  following 
items;  furniture,  garments,  bedclothes, 
and  draperies  made  from  formaldehyde- 
treated  fabrics.  The  proposal  also 
included  a  provision  allowing  employers 
to  use  substitute  labels  where  such 
labels  were  required  by  other  statutes, 
regulations,  or  ordinances,  provided  that 
these  other  labels  imparted  the  same 
information  as  those  required  by  OSHA. 
Finally,  the  proposed  hazard 
communication  provisions  required  that 
all  covered  employers  who  manufacture 
or  import  formaldehyde  or  materials 
capable  of  releasing  formaldehyde 
comply  with  the  generic  Hazard 
Communication  standard's  requirements 
pertaining  to  the  development  and 
updating  of  Material  Safety  Data  Sheets 
(MSDSs).  The  proposal  required  MSDSs 
to  be  provided  to  employers  at  the  time 
of  initial  shipment  and  at  the  time  of  the 
first  shipment  after  an  MSDS  has  been 
updated.  Thus,  the  proposed  standard 
extended  the  obligation  of  employers  to 
provide  a  hazard  communication 
program  to  all  workplaces  covered  by 
the  formaldehyde  standard  instead  of 
restricting  the  application  of  these 
requirements  only  to  workplaces  in  the 


manufacturing  SIC  codes  (20-39).  By 
virtue  of  OSHA's  expansion  of  the 
Hazard  Communication  standard  (29 
CFR  1910.1200)  all  employers  will  need 
to  comply  with  the  Hazard 
Communication  requirements  in  the 
near  future.  Consequently,  modifications 
to  hazard  communication  in  the 
formaldehyde  standard  have  been  made 
to  reflect  the  overall  change  in  the  status 
of  the  regidations. 

The  hazard  communication  provisions 
of  the  final  standard,  like  the  proposal, 
apply  to  all  workplaces  covered  by  the 
standard.  These  provisions  are 
consistent  with  OSHA's  Hazard 
Communication  standard  (48  FR  53280, 
November  25, 1983)  as  expanded  this 
August  [52  FR  31852  (August  24, 1987)]. 

Paragraph  (m)  includes  a  definition  of 
what  constitutes  a  formaldehyde  health 
hazard  for  purposes  of  the  hazard 
communication  provisions.  A 
formaldehyde  health  hazard  is 
"formaldehyde  gas,  all  mixtures  or 
solutions  composed  of  greater  than  0.1 
percent  formaldehyde,  and  all  materials 
capable  of  releasing  formaldehyde  into 
the  air  under  any  normal  condition  of 
use  at  concentrations  reaching  or 
exceeding  0.1  ppm."  The  use  of  this 
definition  is  intended  to  help  employers 
identify  those  workplace  conditions 
involving  formaldehyde  that  require 
them  to  provide  their  employees  with 
hazard  information.  The  inclusion  of  this 
definition  of  a  formaldehyde  health 
hazard  effectively  indicates  that  levels, 
forms,  and  conditions  below  which  the 
Agency  believes  formaldehyde 
exposures  to  constitute  insubstantial  or 
de  minimis  health  hazards.  In  addition, 
for  piuposes  of  hazard  determination, 
the  final  standard  specifies  that  the 
hazard  communication  program  address, 
at  a  minimum,  the  following 
formaldehyde  hazards:  cancer,  irritation 
and  sensitization  of  the  skin  and 
respiratory  system,  eye  and  throat 
irritation,  and  acute  toxicity  (see 
paragraph  (m)(l)(ii)). 

The  hazard  communication  provisions 
of  the  final  standard  are  consistent  both 
with  section  6(b)(7)  of  the  Act  (which 
prescribes  the  use  of  labels  or  other 
appropriate  forms  of  warning  to  apprise 
employees  of  the  hazards  to  which  they 
are  exposed)  and  with  the  requirements 
of  29  CFR  1910.1200,  OSHA's  generic 
Hazard  Communication  standard,  which 
requires  that  chemical  manufacturers 
and  importers  assess  the  hazards  of  the 
chemicals  they  produce  or  import. 

According  to  the  generic  Hazard 
Communication  standard,  employers  are 
required  to  provide  information  to  their 
employees  concerning  the  hazards  of 
chemicals  used  in  the  workplace. 


Chemical  hazard  infocraatioB  is  t»  be 
transmitted  to  employees  "*  *  *  t^ 
means  of  comprehensive  hazard 
comnninicatioo  programs,  which  are  to 
include  container  labeling  and  other 
forma  of  warning,  material  safety  data 
sheets  and  employee  training" 
(§1910.1200(a)ll)]. 

OSHA's  provisions  for  formaldehyde 
clarify  and  supplement  the  generic 
Hazard  Communication  Stamlard.  The 
formaldehyde  standard  and  this 
preamble  are  intended  to  provide 
specific  guidance  to  employers  on  the 
types  of  information  they  should  include 
so  that  they  can  be  assured  of  complying 
with  both  standards.  Employers  who 
have  been  meeting  all  of  their 
obligations  with  regard  to  formaldehyde 
under  the  generic  hazard  communication 
standard  should  incur  little  or  no 
addition  burden  under  the  formaldehyde 
standard. 

In  the  formaldehyde  standard,  the 
precise  intent  of  a  few  words  is  critical 
to  the  correct  interpretation  of  tiie 
hazard  communication  provisions.  As  in 
the  Hazard  Comrnonication  standard, 
mixture  means  any  combination  of  two 
or  more  chemicals  if  tfie  combination  is 
not.  in  whole  or  in  part,  the  result  of  a 
chemical  reaction.  Material  is  any 
physical  substance  that  occupies  space; 
the  use  of  this  term  is  not  confined  to 
cloth  or  other  fabric.  A  solution  is  a 
homogeneous  molecular  mixture, 
usually  a  liquid,  produced  by  dispersing 
one  or  more  liquid,  gaseous,  or  solfd 
substance  into  another  to  form  a 
homogeneous  mixture. 

Like  the  proposal,  the  final  standard 
contains  a  requirement  that  employers 
affix  warning  labels  to  all  containers 
that  present  a  potential  health  hazard 
fi'om  exposure  to  formaldehydet 
however,  the  final  rule  clarifies  that  a 
label  must  be  affixed  only  when  it  is 
reasonable  to  expect  that  the 
formaldehyde  product  being  labeled  is 
contributing  to  an  exposure  situation 
that  constitutes  a  health  hazard,  as 
defined  in  paragraph  (m)(l){i).  "The 
minimum  amount  of  information 
required  on  the  label  is  specified  in 
paragraph  (m)(3Xii),  and  a  provision  on 
substitute  warning  labels  that  is 
identical  to  that  in  die  proposal  is 
included  in  paragraph  (m)(3)(iii). 

In  addition,  the  final  standard  deletes 
the  proposed  exemption  from  labeting 
requirements  for  certain  formaldeltyde- 
treated  {NDdQcts  or  containers.  As 
discussed  above,  the  final  rule  also  does 
not  include  a  specific  exemption  from 
scope  and  application,  as  was  proposed, 
for  formaldehyde  solutions  containing 
less  than  0.1  percent  formaldehyde  or 
for  solids  incapable  of  releasing 
formaldehyde  into  the  workplace  air. 


OSHA  believes  that  the  final  rale's  use 
of  the  defiiritkHi  of  •  formaldehyde 
health  haz£u-d  (adopted  from  hazard 
communicatioB)  will  provide  employers 
with  the  guidance  they  need  to 
determine  when  they  need  to  provide 
their  esaployees  with  the  required 
hazard  communication  program. 
Consequently,  it  became  unnecessary  to 
exempt  ^;tecific  products.  If  these 
products  do  not  pose  a  health  hazard, 
they  do  not  require  a  label,  nor  does  any 
other  product  diat  may  legitimately  have 
also  warranted  an  exemption  by  virtue 
of  the  low  levels  of  formaldehyde 
released.  OSHA  believes  this  treatment 
of  products  is  more  equitable  than  the 
original  proposal 

In  the  proposal,  OSHA  would  have 
revoked  the  exemption  from  Hazard 
Communication  for  laboratories  that 
permitted  such  employers  to  be  in 
compliance  with  hazard  communication 
by  ensuring  that  labels  on  incoming 
containers  remain  intact,  by  maintaining 
MSDSs  for  employee  use.  and  by 
apprising  employees  of  the  hazards  of 
chemicals  in  their  workplace.  After 
completing  its  review  of  formaldehyde 
use.  OHSA  has  determined  that  there 
are  no  um'que  situations  in  laboratories 
that  use  formaldehyde  that  indicate  the 
general  Hazard  Communication 
provisions  concerning  laboratories 
should  not  apply  in  the  final  rule  being 
promulgated.  Thus,  the  exemption  was 
restored  and  laboratory  employers  will 
not  incur  new  obligations  (except 
possibly  for  annual  training]  for  hazard 
communication. 

The  record  evidence  for  each  of  the 
final  rule's  hazard  communication 
provisions  is  discussed  below.  Like  the 
generic  standard,  the  hazard 
communication  provisions  of  this 
standard  require  only  that  containers  of 
hazardous  materials  be  labeled.  As 
defined  in  Hazard  Communication  [29 
CFR  igiO.1200.  48  FR  53341,  52  FR 
31878J.  a  container  means  any  bag, 
barrel,  bottle,  box,  can,  cylinder,  drum, 
reaction  vessel,  storage  tank,  or  the  like 
that  contains  a  hazardous  chemical.  For 
purpose  of  communicating  hazards, 
pipes  or  piping  systems  are  not 
considered  to  be  containers.  OSHA's 
intent  in  using  the  word  "container"  in 
the  formaldehyde  standard  is  identical 
to  the  intent  expressed  in  the  Hazard 
Communication  standard,  and  it 
represents  neither  an  increase  nor 
decrease  in  obligation  from  that 
expressed  in  the  generic  standard. 

"There  was  widespread  support  in  the 
record  for  the  inclusion  of  hazard 
communication  requirements  in  the  final 
rule  [Exs.  77-12;  77-31;  8&-K;  80-74;  85- 
78;  80-88;  80-257;  86-17;  89;  105A;  Tr  5/ 
5/86,  pp.  102-103,  pp.  128-27;  Tr.  5/14/ 


86,  p.  180).  A  statement  by  Dr. 
Teitelbaum  of  the  Denver  Clinic  Medical 
Centers  reflects  the  views  of  these 
participants: 

*  *  *  I  support  *  *  *  the  principles  and 
details  of  the  [proposed]  hazard 
communication  requirements.  They  offer  the 
best  hope  of  educating  and  informmg 
employees  abowt  the  hazards  of  the  materials 
with  which  they  work  [Tr.  S/S/aS,  p.  125). 

However,  some  participants  argued  that 
the  existence  of  OSHA's  generic  Hazard 
Communication  standard  made  separate 
hazard  communication  provisions  in  the 
final  rule  unnecesary  [Exs.  77-2,  Attach. 
2;  77-9;  77-16;  77-17;  77-18;  77-19A;  77- 
20;  77-21,  Attach.  1;  77-23;  77-24;  77-28; 
80-26;  80-30;  80-58;  80-60;  80-64;  80-68; 
80-67;  80-76;  80-78;  80-86;  80-261;  80- 
303;  201-8;  Tr.  5/13/86.  p.  62J  or  that 
downstream  emptojrers  did  not  need  to 
have  MSDSs  available  [Ex.  80-40].  For 
example,  the  Formaldehyde  Institute 
submitted  a  post-hearing  comment 
reiterating  the  htstitote's  position  that 
OSHA  should  address  hazard 
communication  through  the  generic 
standard  rather  than  through  a 
substance-specific  standard  like  the 
final  rule  for  formaldehyde  [Ex.  201-8.  p. 
46]. 

OSHA  believes  that  the  record 
evidence  provides  ample  testimony  of 
the  difficulties  in  precisely  determining 
the  circumstances  under  which  the 
generic  standard  would  apply  for 
substances  that  do  not  exactly  fit  the 
definition  of  an  article  yet  also  do  not 
have  very  much  exposure  potential. 
Without  the  benefit  of  a  complete 
standard,  which  requires  employers  to 
determine  their  employees'  exposures, 
OSHA  could  define  such  trivial  amounts 
only  within  the  context  of  a  percentage 
composition.  For  resins,  which 
decompose  to  release  formaldehyde, 
this  approach  is  meaningless.  However, 
a  workable  approach  can  be  derived 
within  the  context  of  this  substance- 
specific  standard  and  this  is  the 
approach  that  OSHA  has  taken  in  the 
final  rule.  In  addition,  as  noted  above, 
the  final  rule's  paragraph  (m) 
requirements  are  entirely  consistent 
with  the  Agency's  generic  Hazard 
Communication  standard. 

Paragraph  (m)(l)(i)  of  the  final  rule 
defines  a  formaldehyde  health  hazard 
and  [M'ovides  employers  with  guidance 
as  to  what  constitutes  a  health  hazard 
for  the  purpose  of  hazard 
communication.  There  was  widespread 
record  support  for  the  adoption  of  such  a 
performance-oriented  approach  to 
defining  formaldehyde  health  hazards 
and  for  ensuring  that  only  those 
employers  whose  workplaces  contain 
non-trivial  amounts  of  formaldrfiydc  be 
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required  to  implement  a  hazard 
communication  program  |Exs.  80-21;  80- 
54;  80-56;  80-59:  80-61;  80-62;  80-71;  80- 
72;  80-76;  80-78;  80-79;  80-80;  80-303, 
Attach.  3;  88-17;  105A;  llOA;  170;  172; 
Tr.  5/15/86,  p.  12).  For  example,  Clare 
Sullivan  of  the  UPIU  stated  that  the 
basis  for  deciding  that  a  solid  should  be 
exempted  from  the  final  standard's 
hazard  communication  requirements 
should  be  that  the  solid  cannot  produce 
an  "exposure  that  could  result  in  a 
health  effect"  [Ex.  172].  James  N.  Jardin, 
Vice  President  of  Armstrong  World 
Industries,  a  company  that  manufactures 
interior  furnishings,  stated  that,  in  his 
opinion,  hazard  communication 
requirements  should  be  based  on  the 
chance  for  exposure  and  should  not 
cover  materials  where  only  trivial 
amounts  of  formaldehyde  exist  [Ex.  80- 
21,  p.  IJ.  The  HMPA's  Technical 
Director,  William  Groah,  stated  that 
certain  articles,  such  as  those  containing 
chemical  materials  and  mixtures  in 
"essentially  reacted,  cured,  dried, 
absorbed,  or  encapsulated  form,"  should 
be  exempted  from  the  final  rule's  hazard 
communication  requirements  [Ex.  80-56, 
pp.  8-9].  The  Formaldehyde  Institute 
stressed  that  the  hazard  communication 
provisions  should  be  performance- 
oriented,  because  "the  performance- 
oriented  approach  is  the  best  way  to 
deal  with  the  myriad  applications  of 
formaldehyde  and  to  keep  up  to  date 
with  scientific  data"  [Ex.  80-71,  pp.  24- 
31,  35). 

OSHA  agrees  with  the  reasoning  of 
these  commenters  and  has  decided  that 
the  clearest  and  most  effecient  way  of 
dealing  with  the  issue  of  de  minimis 
exemptions,  and  percentage  exclusions, 
is  to  define  what  conditions  the  Agency 
considers  to  be  a  formaldehyde  health 
hazard.  The  Agency  believes  that  this 
definition,  which  is  included  as 
paragraph  (m)(l)(i]  and  is  used  in  many 
of  the  fmal  rule's  hazard  communication 
requirements  will  eliminate  any  possible 
confusion  on  the  part  of  employers 
about  what  forms  of  formaldehyde  and 
conditions  of  use  will  trigger  the  need 
for  a  workplace  hazard  communication 
program. 

Many  commenters  endorsed  the 
proposed  exemption  for  liquids  and 
requested  that  a  similar  exemption  be 
extended  to  solids  [Exs.  80-54;  80-56; 
80-63;  80-78;  80-79;  139;  160, 164;  Tr.  5/ 
13/86,  p.  73]  and  to  other  products  (Exs. 
80-59:  80-67;  80-69;  80-303,  Attach.  1; 
80-303.  Attach.  3].  For  example,  several 
representatives  of  the  wood  products 
industry  asked  that  wood  products  be 
exempted  from  the  fmal  rule's  hazard 
communication  standard  provisions  on 
the  grounds  that  the  Agency's  generic 


Hazard  Communication  and  exempt 
such  products  [Exs.  80-5;  80-24;  80-26; 
80-34:  80-41: 166].  Paragraph  (b){6)(iii)  of 
the  generic  Hazard  Communication 
standard  specifically  exempts  wood  and 
wood  products  from  coverage.  The 
reasons  given  for  this  exemption  were 
the  unmistakable  identity  of  and  well- 
known  hazards  characteristic  of  these 
products.  The  Hazard  Communication 
standard's  preamble  also  concluded  that 
pesticides  impregnated  in  the  wood 
would  be  covered  by  the  Environmental 
Protection  Agency  under  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA).  Thus,  the  wood  itself 
would  be  covered  by  the  wood  products 
exclusion  in  OSHA's  hazard 
communication  standard,  while  the 
pesticide  would  be  covered  by  the 
labeling  exclusion  provided  for  FIFRA- 
regulated  pesticides. 

The  preamble  to  the  Agency's  Hazard 
Communication  standard  stated, 
however,  that  "non-excluded  chemicals 
which  are  used  in  conjunction  with 
*  *  *  wood  products,  or  are  known  to 
be  present  as  impurities  in  these 
materials,  are  covered  by  *  *  *  [the 
hazard  communication]  Standard"  [48 
FR  53280,  53289].  Wood  products  that 
are  capable  of  emitting  formaldehyde 
[e.g.,  because  of  the  use  of 
formaldehyde-releasing  glue  or  resin] 
are  not  exempted  from  the  requirements 
of  the  Hazard  Communication  standard, 
since  such  uses  of  formaldehyde  are  not 
pesticidal.  To  ensure  that  employers  in 
the  wood-products  industry  understand 
their  obligations  regarding  hazard 
communication  and  employee  training, 
and  to  help  clarify  the  obligation  to  label 
wood  products  containing  or  treated 
with  formaldehyde,  OSHA  has  not 
incorporated  the  wood  products 
exclusion  (29  CFR  1910.1200(b)(6)(iii)) 
into  the  formaldehyde  standard. 

OSHA  believes  that  the  use  of  the 
health  hazard  definitions  included  in 
paragraph  (m)(l)(i)  responds  to  the 
concerns  of  commenters  who  requested 
specific  exemptions,  extension  of  the 
proposed  exemption  for  liquids  to  solids, 
and  exemption  of  "articles"  as  defined 
under  the  generic  Hazard 
Communication  Standard.  Employers 
with  workplaces  that  do  not  involve 
formaldehyde  gas,  or  mixtures  or 
solutions  composed  of  0.1  or  greater 
percent  formaldehyde,  or  materials 
capable  of  releasing  formaldehyde  to 
such  an  extent  that  exposures  are  at  or 
above  0.1  ppm  will  not  be  required  by 
the  final  rule  to  implement  a  hazard 
communication  program.  If  a  solid 
contains  0.1  perent  or  greater 
formaldehyde,  it  must  be  labeled, 
regardless  of  the  amount  of 


formaldehyde  released.  On  the  other 
hand,  employees  who  are  exposed  to 
formaldehyde  at  airborne 
concentrations  that  present  a  health 
hazard  will  have  the  protection  offered 
by  a  comprehensive  and  formaldehyde- 
specific  hazard  communication  program 
regardless  of  the  percentage 
composition  of  the  product. 

Labels:  The  final  rule  for 
formaldehyde  requires  the  employer  to 
affix  hazard  warning  labels  complying 
with  the  requirements  of  29  CFR 
1910.1200(f)  to  all  containers  of 
substances  containing  formaldehyde  at 
levels  defined  as  constituting  a  health 
hazard,  i.e.,  mixtures  or  solutions 
containing  formaldehyde  at  levels 
greater  than  0.1  percent  and  solids 
capable  of  releasing  formaldehyde  at  or 
above  0.1  ppm.  Employers  must  affix 
labels  appropriate  to  the  formaldehyde 
hazards  associated  with  their  specific 
product. 

In  the  proposal,  OSHA  required  a 
single  label  for  all  formaldehyde  bearing 
products.  In  light  of  the  widely  divergent 
percentage  compositions  in  mixtures 
and  the  exposures  from  formaldehyde 
offgas  from  solids,  OSHA  has  developed 
an  approach  in  the  final  rule  that  is  more 
tailored  to  specific  products.  For 
example,  a  manufacturer,  distributor,  or 
importer  whose  product  is  a 
concentrated  formaldehyde  solution, 
such  as  formalin,  would  include 
information  on  the  label  that  imparts  the 
following  warning: 

CAUTION 

CONTAINS  FORMALDEHYDE 

•  TOXIC  BY  INHALA-nON  AND  IF 
SWALLOWED 

•  IRRITATING  TO  THE  EYES. 
RESPIRATORY  SYSTEM.  AND  SKIN 

•  MAY  CAUSE  SENSITIZATION  BY 
INHALATION  OR  SKIN  CONTACT 

•  RISK  OF  SERIOUS  DAMAGE  TO 
EYES 

•  MAY  CAUSE  CANCER 
REPEATED  OR  PROLONGED 

EXPOSURE  INCREASES  THE  RISK 

In  determining  that  this  information 
constitutes  an  appropriate  label  for 
formalin,  OSHA  relied  on  existing  data 
on  the  toxic  effects  of  formaldehyde. 
Clearly  the  label  should  state  that 
evidence  of  cancer  exists  since  formalin 
solutions  contain  more  than  0.1  percent 
formaldehyde.  Other  toxic  effects  are 
also  present,  and  they  must  be  indicated 
because  formalin  contains  more  than  1 
percent  formaldehyde. 

Employers  whose  employees  handle 
very  dilute  solutions,  [e.g.,  0.1  to  below  1 
percent  formaldehyde)  in  such  a  manner 
that  provides  little  potential  for 
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splashing  into  the  eyes,  would  be 
required  only  to  affix  a  label  to 
containers  imparting  the  following 
information: 

CAUTION 

CONTAINS  FORMALDEHYDE 

•  MAY  CAUSE  CANCER 
REPEATED  OR  PROLONGED 

EXPOSURE  INCREASES  THE  RISK 

This  label  reflects  the  cut-offs  used  for 
defining  hazards  in  the  generic  Hazard 
Communication  standard. 

Under  Hazard  Communication,  the 
manufacturer,  importer,  or  distributor  is 
required  to  affix  an  appropriate  hazard 
warning  to  containers  of  hazardous 
chemicals  leaving  the  workplace.  These 
employers  can  ensure  that  they  have 
met  their  obligations  regarding  labeling 
by  affixing  a  hazard  warning  to  all 
solids  capable  of  emitting  any 
formaldehyde.  In  some  circumstances, 
however,  it  would  be  virtually 
impossible  for  any  downstream  use  to 
lead  to  employee  exposures  in  the 
workplace  exceeding  0.1  ppm  regardless 
of  the  amount  of  material  present  (e.g., 
furniture,  products  such  as  buttons  or 
dishes  made  from  molded  plastics).  If 
the  employer  can  determine  that  his  or 
her  product  falls  within  such  a  category, 
no  warning  needs  to  be  conveyed.  It 
may  nevertheless  be  difficult  for  a 
manufacturer  to  determine  if  a 
downstream  employer  is  using  a  product 
in  a  manner  that  assures  that  exposures 
are  below  0.1  ppm.  The  manufacturer 
has  to  try  his  hardest  to  provide 
appropriate  information,  but  the 
employer  is  ultimately  responsible  for 
the  safety  and  health  of  workers  in  his 
or  her  own  workplace.  Thus,  if  an 
employer  has  formaldehyde  exposures 
exceeding  0.1  ppm,  it  remains  the 
employer's  responsibility  to  ensure  that 
each  container  of  hazardous  material  in 
the  workplace  is  labeled,  tagged,  or 
marked. 

Employers  whose  workplaces  contain 
materials  that  are  capable  of  releasing 
formaldehyde  to  the  extent  that  airborne 
concentrations  are  above  0.1  ppm  must 
ensure  that  containers  of  materials 
contributing  to  the  hazard  are  labeled 
with  the  following  information: 

CAUTION 

RELEASES  FORMALDEHYDE 

•  TOXIC  BY  INHALA-nON 

•  IRRITATING  TO  EYES, 
RESPIRATORY  SYSTEM,  AND  SKIN 

•  MAY  CAUSE  SENSITIZATION  BY 
INHALATION  OR  BY  SKIN  CONTACT 

•  MAY  CAUSE  CANCER 
REPEATED  OR  PROLONGED 

EXPOSURE  INCREASES  THE  RISK 


This  label  accords  with  the  Agency's 
finding  that  materials  capable  of 
releasing  airborne  formaldehyde  at  0.1 
ppm  or  above  may  constitute  a  hazard 
to  some  exposed  employees. 

Some  commenters  argued  that  the 
warning  labels  used  on  formaldehyde- 
treated  products  or  containers  of 
formaldehyde  should  not  bear  the 
legend  Potential  Cancer  Hazard  [Exs. 
80^;  80-37;  80-38;  80-40;  80-43;  80-57; 
80-86;  85-lllD;  201-9].  The  reason  given 
for  these  commenters'  objections  to  the 
inclusion  of  this  hazard  information  was 
that,  in  their  view,  formaldehyde  does 
not  present  a  cancer  hazard  and  should 
be  regulated  only  as  an  irritant.  As  the 
Health  Effects  and  Significance  of  Risk 
sections  of  this  preamble  make  clear, 
OSHA  has  determined,  based  on  the 
evidence  in  the  record  as  a  whole,  that 
formaldehyde  is  a  potential  carcinogen. 
Thus  the  rationale  underlying  the 
argument  presented  by  these 
commenters  is  not  valid,  and  the  Agency 
would  be  remiss  if  it  did  not  list 
formaldehyde's  cancer-causing  potential 
on  the  warning  labels  required  by  the 
final  rule. 

In  all  other  respects,  the  requirements 
of  paragraph  (m)(3)  are  consistent  with 
the  generic  Hazard  Communication 
standard's  labeling  requirements.  In 
addition,  they  respond  to  suggestions 
made  by  commenters  who  urged,  for 
example,  that  the  labeling  requirements 
should  reflect  the  relative  hazard  of  the 
product  being  labeled  rather  than 
specifying  a  single,  uniform  label  for  an 
infinite  variety  of  products  and 
exposures"  [Ex.  201-«].  Thus,  OSHA 
believes  that  the  final  rule's  labeling 
provisions  will  play  an  important  part  in 
the  comprehensive  hazard 
communication  program  required  by  the 
standard  to  protect  employees  in  all 
affected  sectors  from  the  hazards  of 
exposure  to  formaldehyde. 

Material  Safety  Data  Sheets:  The 
requirements  regarding  material  safety 
data  sheets  (MSDSs)  are  largely 
unchanged  from  those  proposed,  except 
that,  in  the  final  rule,  the  hazard 
communication  definition  of  a  health 
hazard  is  used  to  clarify  the  obligations 
of  employers  under  the  standard. 
Employers  who  manufacture  or  import 
formaldehyde-containing  products  that 
are  free  of  formaldehyde  hazards,  as 
defined  in  paragraph  (m)(l)(i),  will  not 
be  required  to  develop  and  update 
formaldehyde  MSDSs.  However, 
employers  engaged  in  the  manufacture, 
importing,  or  distribution  of  materials 
that  constitute  a  health  hazard  must 
provide  employers  purchasing  such 
materials  with  MSDSs  at  the  time  of 
initial  shipment  and  after  an  MSDS  has 
been  updated.  (They  are  also  obligated 


to  update  the  MSDSs  as  needed  to 
adequately  reflect  new  information  on 
toxicity.) 

OHSA's  Hazard  Communication 
standard  (29  CFR  1910.1200)  indicates 
that  if  the  MSDS  is  not  provided  with 
the  initial  shipment  from  a 
manufacturer,  importer,  or  distributor, 
the  purchaser  shall  obtain  one  from  the 
manufacturer,  importer,  or  distributor  as 
soon  as  possible.  This  provision  is 
especially  essential  for  formaldehyde.  It 
ensures  that  an  employer  who  has 
exposures  in  the  workplace  above  0.1 
ppm  because  of  formaldehyde-releasing 
materials  will  be  able  to  obtain  an 
MSDS  from  a  manufacturer  who  was 
otherwise  unaware  that  a  potential 
hazard  existed  in  a  downstream 
segment.  For  example,  manufacturers  of 
textile  products  treated  with 
formaldehyde-releasing  resins  may  not 
be  aware  of  the  quantities  of  such 
products  or  the  conditions  of  storage  at 
distributors  or  large  retail  facilities. 
When  a  manufacturer,  distributor,  or 
importer  becomes  aware  that  a  material 
constitutes  a  health  hazard,  appropriate 
hazard  warnings  must  be  made. 

The  final  rule  that  formaldehyde 
requires  employers  to  comply  with  the 
generic  Hazard  Communication 
standard  as  it  applies  to  Material  Safety 
Data  Sheets.  To  assist  employers  in 
determining  information  that  must  be 
included  in  the  MSDS,  OSHA  has 
included  a  typical  MSDS  for  formalin  in 
Appendix  A.  In  actual  practice,  most 
MSDSs  will  be  more  complex.  For 
example,  formalin  is  usually  inhibited 
from  breakdown  by  methanol  or  other 
alcohols,  which  must  also  be  listed. 
MSDSs  for  resins  used  in  the  wood 
products  industry  and  in  textile  finishing 
may  also  be  complex.  The  resin  itself 
may  be  toxic,  and  it  may  release  other 
materials  (e.g.,  phenol)  with  toxicities 
that  differ  from  that  of  formaldehyde. 
Other  irritating  or  sensitizing  impurities 
may  also  be  present.  In  general,  the 
MSDS  for  a  resin  would  contain 
information  on  the  resin  itself  and  any 
toxic  impurities,  which  would  include 
formaldehyde. 

OSHA  believes  that,  taken  together, 
the  hazard  communication  requirements 
of  the  final  rule  will  provide  employees 
in  the  manufacturing  and  downstream 
sectors  using  formaldehyde  and 
products  containing  or  generating 
formaldehyde  with  the  information  they 
need  about  the  diverse  hazards 
associated  with  the  various  forms  and 
uses  of  formaldehyde.  This  information, 
in  turn,  will  enable  employees  to  protect 
themselves  from  many  of  the  risks 
currently  associated  with  exposure  to 
this  substance. 
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Paragraph  (n) — Employee  Information 
and  Training 

Paragraph  (n)  of  the  final  standard  for 
formaldehyde  requires  employers  to 
provide  training  programs  to  all  of  their 
employees  who  are  potentially  exposed 
to  a  formaldehyde  hazard,  as  defined  in 
the  hazard  communication  paragraph  of 
this  standard.  The  scope  and  application 
of  paragraph  (n)  in  the  fmal  rule  have 
been  modified  for  consistency  with  the 
Agency's  new  definition  of  what 
constitutes  a  formaldehyde  hazard  (see 
paragraph  (m)(l)(i)).  Otherwise,  these 
requirements  are  similar  to  those 
outlined  in  the  Agency's  proposal  and 
are  consistent  with  section  (6)(b)(7)  of 
the  OSH  Act  as  well  as  with  the 
requirements  for  employee  training 
imposed  by  OSHA's  generic  Hazard 
Communication  standard.  Modifications 
and  clarifications  made  to  the 
information  and  training  requirements  in 
response  to  record  comments  and 
information  are  explained  below. 

The  final  rule  requires  employers  to 
assure  that  all  employees  assigned  to 
workplaces  where  formaldehyde 
constitutes  a  health  hazard  as  defined 
by  the  standard  participate  in  the 
training  program  required  in  paragraph 
(n).  A  health  hazard  is  defined  as 
formaldehyde  gas.  all  mixtures  and 
solutions  composed  of  greater  than  0.1 
percent  formaldehyde,  and  all  materials 
capable  of  releasing  formaldehyde  into 
the  air  under  any  normal  conditions  of 
use  at  concentrations  exceeding  0.1 
ppm.  Thus,  employers  having  such 
workplaces  are  required  by  the  standard 
to  implement  a  training  program  for 
their  employees. 

Employers  must  provide  affected 
employees  with  the  required  information 
and  training  at  the  time  of  their  initial 
assignment  and  whenever  a  new  hazard 
from  formaldehyde  occurs.  Examples  of 
potential  new  hazards  are  substitution 
of  one  product  for  another  or  one 
process  for  another  where  the  new 
product  or  process  produces  new 
exposures  to  formaldehyde.  If  these  new 
exposures  are  above  the  action  level, 
employers  are  required  to  institute 
annual  training. 

Employers  are  required  to  provide 
training  at  least  annually  to  all 
employees  exposed  to  formaldehyde  at 
or  above  the  action  level  of  the  STEL. 
This  provision  is  identical  to  the 
frequency  of  training  provision  in  the 
proposal  except  that  the  final  rule 
includes  the  STEL  as  well  as  the  action 
level  as  a  trigger  for  annual  retraining. 
This  change  is  consistent  with  OSHA's 
use  of  the  STEL  as  a  trigger  for  several 
of  the  final  rule's  provisions,  e.g.. 
periodic  monitoring,  termination  of 


monitoring,  regulated  areas,  methods  of 
compliance,  and  medical  surveillance. 

As  noted  above,  OSHA  has  revised 
the  coverage  of  the  information  and 
training  requirements.  The  proposal 
would  have  required  all  employees 
assigned  to  workplaces  covered  by  the 
standard  to  participate  in  such  a 
program  while  the  final  rule  limits 
participation  to  those  employees 
assigned  to  workplaces  where  the 
presence  of  formaldehyde  constitutes  a 
health  hazard.  This  modification 
conforms  to  two  important  changes  in 
the  final  standard:  clarification  of  the 
definition  of  formaldehyde  and,  for  the 
purposes  of  hazard  communication,  use 
of  a  definition  of  a  formaldehyde  health 
hazard  (see  paragraph  {m)(l)(i)).  The 
Agency  believes  that  these  two  changes 
will  clarify  several  misinterpretations  of 
the  proposal  reflected  in  comments 
submitted  to  the  record. 

For  example.  Dr.  Sidney  Shindell. 
speaking  for  the  AAMA.  contended  that 
work  in  the  apparel  industry  and 
elsewhere  where  formaldehyde  is 
present  only  "in  quantities  below  the 
level  *  •  *  [that  will  produce] 
discomfort  from  its  irritant  properties     - 
presents  no  hazard  to  health"  [Ex.  77-2, 
p.  1]  The  record  evidence  clearly 
demonstrates  that  exposure  at  levels 
below  0.2  ppm  can  be  associated  with 
adverse  health  effects  such  as  dermatitis 
and  respiratory  irritation  [Exs.  85-62;  91; 
101;  Tr.  5/5/86.  pp.  13&-140;  Tr.  5/6/86. 
p.  55;  Tr.  5/12/86.  pp.  188-189;  Tr.  5/14/ 
86.  pp.  194-195;  Tr.  5/15/86.  p.  107].  It  is 
thus  appropriate  for  the  Agency  to 
require  training  in  hazard  identification 
and  control  for  employees  exposed  at 
concentrations  well  below  the  PELs 
since  some  individuals  will  experience 
discomfort  from  formaldehyde  exposure 
at  such  levels. 

The  required  training  program,  which 
is  nearly  identical  to  the  proposed 
training  program,  obliges  employers  to 
provide  information  on  the  following 
topics  in  a  clear  and  easily  understood 
manner: 

•  The  contents  of  the  formaldehyde 
regulation  and  the  contents  of  the 
MSDS; 

•  The  purpose  for  and  description  of ' 
the  medical  surveillance  program 
required  by  this  standard  (including  a 
description  of  the  potential  health 
hazards  associated  with  formaldehyde 
exposure  and  of  the  accompanying  signs 
and  symptoms  of  such  exposure  as  well 
as  instructions  to  report  immediately  to 
the  employer  and  such  suspected  signs 
or  symptoms);  a  description  of  any 
operation  in  the  work  area  where 
formaldehyde  is  present  and  an 
explanation  of  the  safe  work  practices 


appropriate  for  limiting  exposure  in  each 
job; 

•  The  purpose  for,  proper  use  of,  and 
limitations  of  personal  protective 
equipment  and  clothing; 

•  Instructions  for  the  handling  of 
spills,  emergencies,  and  clean-up 
procedures; 

•  An  explanation  of  the  importance  of 
engineering  and  work  practice  controls 
and  any  necessary  instruction  in  the  use 
of  these  controls;  and 

•  A  review  of  emergency  procedures, 
including  the  specific  duties  or 
assignments  of  each  employee  in  the 
event  of  an  emergency. 

In  addition,  the  employer  is  required 
to  inform  all  affected  employees  of  the 
location  of  written  training  materials 
and  to  make  these  materials  readily 
accessible  to  them.  This  requirement 
enables  employees  and  their 
representatives  to  review  these 
materials  as  necessary  and,  in 
combination  with  the  training  program, 
to  understand  both  employee  rights  and 
duties  under  the  formaldehyde  standard. 

To  provide  an  objective  check  of 
compliance  with  the  requirements  of  this 
paragraph,  the  employer  must  provide, 
upon  request,  all  materials  relating  to 
the  training  program  to  the  Assistant 
Secretary  and  the  Director. 

Comments  from  physicians,  employee 
representatives,  and  industry 
spokesmen  overwhelmingly  endorsed 
the  need  for  comprehensive  training 
programs  [Exs.  77-9;  77-12;  77-32;  77-40; 
80-88;  86-17;  105A;  176;  Tr.  5/5/86,  pp. 
127;  204-06;  Tr.  5/8/86,  p.  156;  Tr.  5/13/ 
86,  pp.  213-14;  Tr.  5/14/86,  pp.  265-66]. 

For  example.  Dr.  Silverstein  of  the 
UAW  expressed  strong  support  for 
worker  training: 

•  *  *  workers  need  regular,  periodic 
training  •  *  *  [in]  hazard  recognition  and 
control  [Tr.  5/14/86,  p.  265). 

Some  commenters  felt  that  employers 
should  be  required  to  provide  training, 
at  least  annually,  for  all  formaldehyde- 
exposed  workers — not  simply  for  those 
whose  exposures  are  at  or  above  the 
action  level  [Exs.  86-18  and  176;  Tr.  5/5/ 
86.  p.  127;  Tr.  5/8/86,  p.  118;  Tr.  5/13/86. 
pp.  204-209].  The  ACTWU  pointed  out 
that  most  apparel  workers,  whose 
exposures  are  generally  below  the 
action  level,  are  unaware  of  the  hazards 
associated  with  exposure  to 
formaldehyde  and  they  are  unlikely  to 
receive  any  information  about  these 
hazards  except  during  their  training 
because  they  will  not  be  covered  by  the 
standard's  other  requirements,  such  as 
annual  medical  surveillance  and 
environmental  monitoring  [Exs.  86-17; 
105-A.  pp.  17-18).  The  ACTWU 


Federal  Register  /  Vol.  52.  No.  233  /  Friday,  December  4,  1987  /  Rules  and  Regulations         46287 


considered  training  only  at  the  time  of 
initial  assignment  insufficient  to  educate 
these  employees  and  took  exception  to 
OSHA's  explanation  in  the  preamble  for 
the  proposed  rule,  which  stated  that 
these  workers  were  unlikely  to 
experience  significant  exposures: 

[Ijn  the  absence  of  a  definitive  showing 
that  workers  exposed  below  the  Action  Level 
face  no  significant  risk,  the  Act  compels 
OSHA  to  assure  that  these  workers  receive 
adequate  training  too  [Ex.  105-A,  p.  19). 

Similarly,  Dr.  Daniel  Teitelbaum 
stated  that: 

Because  the  standard  specifically  requires 
the  employer  to  educate  employees  to  report 
immediately  the  development  of  signs  or 
symptoms  of  overexposure  to  formaldehyde, 
an  annual  reminder  of  the  nature  of  these 
signs  and  symptoms  is  needed.  This  can  best 
be  achieved  by  a  brief,  required  annual 
training  session  [Tr.  5/5/86,  p.  127). 

Section  (h)  of  OSHA's  generic  Hazard 
Communication  standard  (29  CFR 
1910.1200)  requires  employers  to  provide 
employees  with  information  and  training 
only  at  the  time  of  their  initial 
assignment  and  whenever  a  new  hazard 
is  introduced  into  their  work  area.  On 
August  24, 1987,  OSHA  expanded  the 
scope  of  the  Hazard  Communication 
standard,  and  it  will  soon  become 
effective  in  all  industries  where  workers 
are  exposed  to  hazardous  chemicals;  the 
previous  Hazard  Communication 
standard  had  applied  only  to 
workplaces  in  the  manufacturing  sector 
(SIC  20-39).  The  preamble  to  the  generic 
standard  (48  FR  53312)  contains  a 
discussion  of  the  issue  of  periodic 
training: 

Although  OSHA  would  certainly  encourage 
employers  to  provide  retraining  if  they  wish 
to,  the  greatest  need  for  training  is  prior  to 
initial  assignment,  and  when  the  hazard 
changes,  requiring  the  employee  to  be  aware 
of  new  procedures  or  protective  measures. 
Since  the  employees  will  always  have  visual 
reminders  of  hazards  in  the  form  of  labels, 
and  will  have  ready  access  to  detailed 
sources  of  hazard  information  (the  MSDSs], 
these  should  serve  to  reinforce  the 
information  provided  in  initial  training  and 
the  sessions  provided  when  the  hazard 
changes. 

OSHA's  decision  to  require  at  least 
annual  training  for  employees  exposed 
at  or  above  the  action  level  or  the  STEL 
is  based  on  the  potential  for  adverse 
health  effects,  which  is  greatly  increased 
above  0.5  ppm.  Exposures  can  be 
decreased  by  application  of  good  work 
practices,  and  employees  need  to  be 
trained  to  recognize  the  signs  and 
symptoms  of  formaldehyde  exposure.  In 
addition,  employee  obligations  in 
emergencies  and  their  rights  to  medical 
surveillance  need  to  be  understood. 
Because  exposures  can  be  reduced  if 


workers  are  properly  trained,  ensuring 
that  those  employees  at  greater  risk 
receive  ongoing  reinforcement  regarding 
their  rights  and  obligations  to  protect 
themselves  is  appropriate. 

OSHA  considers  training  to  be  one  of 
three  vital  components  in  a 
comprehensive  hazard  communication 
program.  No  single  one  of  these 
elements  alone — labels,  material  safety 
data  sheets,  or  training — is  completely 
effective  in  communicating  hazards.  The 
reason  for  including  training  provisions 
in  the  final  rule  is  to  establish  the 
minimum  information  required  to  enable 
these  programs  to  function  successfully 
to  reduce  the  potential  for  workers  to 
suffer  illnesses  and  injury  from  exposure 
to  formaldehyde  in  their  work 
environment. 

Paragraph  (o}— Recordkeeping 

Section  8(c)(3)  of  the  Act  obligates 
employers  to  create  and  maintain 
accurate  records  of  employee  exposures 
to  potentially  toxic  substances  or 
harmful  physical  agents  that  must  be 
monitored  or  measured  in  the 
workplace.  The  Act  also  provides  for 
regulations  that  permit  employee  access 
to  such  records  and  that  require 
employees  to  be  notified  if  they  are 
exposed  to  toxic  substances  in  excess  of 
permissible  exposure  limits. 
Accordingly,  paragraph  (o)  of  the  final 
rule  requires  employers  to  keep  several 
types  of  records  mandated  by  this 
standard.  These  include  records  of:  (1) 
Exposure  measurements;  (2)  objective 
data  relied  on  as  the  basis  for  an 
exemption  from  the  monitoring 
requirements;  (3)  medical  surveillance; 
and  (4)  respirator  fit  testing.  The 
requirements  in  this  section  of  the  final 
rule  are  generally  unchanged  from  those 
in  the  proposal. 

In  accordance  with  section  8(c)(3)  of 
the  Act  and  consistent  with  the 
retention  requirements  of  the  Access  to 
Employee  Exposure  and  Medical 
Records  standard.  29  CFR  1910.20, 
paragraph  (o)(l)  of  the  final  rule 
mandates  that  accurate  records  be  kept 
to  reflect  the  extent  and  duration  of 
employee  exposure  to  formaldehyde. 
Specifically,  records  must  include  the 
following  information:  (a)  Date  of  the 
measurement;  (b)  operation  being 
monitored;  (c)  methods  of  sampling  and 
analysis  used  to  measure  8-hour  TWA 
and  short-term  exposures,  and  evidence 
of  the  accuracy  and  precision  of  the 
methods  used;  (d)  number,  duration  and 
time,  and  results  of  samples  taken;  (e) 
types  of  protective  devices  worn;  and  (f) 
the  names,  job  classifications,  social 
security  numbers,  and  exposure 
estimates  of  the  employees  whose 
exposures  are  represented  by  the  actual 


monitoring  results.  These  requirements 
were  modified  slightly  to  accommodate 
maintaining  exposure  records  on  the 
STEL 

As  mandated  by  section  8(c)  of  the 
Act,  employees  and  their 
representatives  must  have  access  to 
information  on  their  exposure  to  toxic 
substances.  This  information  may  also 
be  used  by  OSHA  to  examine  whether 
the  sampling  and  analytical  methods 
used  by  the  employer  conform  to  the 
standard's  requirements  for  precision 
and  accuracy,  frequency  of  monitoring, 
and  representative  sampling.  The 
employer  needs  to  maintain  sufficiently 
detailed  records  to  be  able  to 
demonstrate  to  OSHA  that  the  exposure 
monitoring  is  representative,  accurate, 
and  precise. 

Several  participants  voiced  objections 
to  the  requirement  that  employers 
maintain  detailed  employee  exposure 
records  [Exs.  77-2;  80-56;  80-76;  86-7]. 
Some  objected  that  these  requirements 
were  unnecessary,  excessively 
burdensome  because  of  high  employee 
turnover  rate  in  industries  such  as 
apparel  manufacturing  and  construction, 
or  inappropriate  for  employees  exposed 
below  the  action  level  [Exs.  77-2;  80-56; 
80-76;  86-7J.  For  example.  G.  Stewart 
Boswell,  President  of  the  AAMA. 
requested  that  employee  recordkeeping 
requirements  be  limited  to  those 
employees  working  in  areas  where  the 
formaldehyde  level  exceeds  the  PEL 
The  AAMA  also  argued  that  the  high 
turnover  rate  and  large  number  of 
workers  in  the  apparel  industry  make 
detailed  exposure  recordkeeping 
unnecessary  and  burdensome  [Ex.  80- 
76]. 

OSHA  believes  that  records  of  the 
exposures  of  all  employees  exposed  to 
toxic  substances  should  be  kept  by  their 
employers,  without  regard  to  the  specific 
level  of  exposure  or  degree  of  risk 
associated  with  such  exposures.  The 
Agency  believes  that  this  was  the  intent 
of  the  Congress  as  reflected  in  section 
8(c)(3)  of  the  Act  and  notes  that  these 
recordkeeping  requirements  are 
consistent  with  those  in  other 
substance-specific  OSHA  health 
standards  (asbestos,  ethylene  oxide, 
benzene).  This  issue  is  thoroughly 
reviewed  in  the  preamble  to  OSHA's 
Access  to  Employee  Exposure  and 
Medical  Records  standard,  29  CFR 
1910.20  (see  45  FR  35212  to  35284). 
Moreover,  these  requirements  are  not 
unduly  burdensome.  OSHA  has  used  a 
performance  approach  to  these 
requirements  and  has  thus  provided 
employers  an  opportunity  to  determine 
the  most  cost-effective  manner  to  use  to 
document  employee  exposure.  For 
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example,  an  employer  may  choose  to 
include  only  the  employee's  name, 
social  security  number,  and  job  title  in 
the  personnel  file,  and  the  job  title  may 
later  be  cross-referenced  to  a  separate 
file  containing  job-specinc 
representative  exposure  data.  Modem 
recordkeeping  methods  generally  use 
computers,  microfiche,  and  other  data 
storage  systems,  as  evidenced  by  the 
many  construction  employers  and  trade 
associations  that  keep  centraUzed  data 
bases  of  employee  records.  Such 
centralized  intra-industry  and  intra- 
trade  data  bases  can  overcome  many  of 
the  recordkeeping  problems  associated 
with  a  high-turnover  workforce.  In  some 
instances,  particularly  for  small 
businesses,  basic  and  readily  available 
units  such  as  microcomputers  can 
accommodate  the  recordkeeping  task 
simply  and  inexpensively. 

Like  the  proposal,  paragraph  (o)(2)  of 
the  final  standard  requires  employers 
who  rely  on  objective  data  to  be 
exempted  from  the  standard's 
monitoring  requirement  to  maintain 
records  of  such  data  to  show  that  their 
employees  are  not  exposed  to  airborne 
formaldehyde  concentrations  at  or 
above  the  action  level  or  STEL.  Many 
participants  who  agreed  that  there  was 
a  need  for  recordkeeping  requirements 
for  monitoring  data  objected  to  the  use 
of  objective  data  to  determine  whether 
employees  are  exposed  to  formaldehyde 
below  the  action  level  and  STEL  [Ex.  BO- 
BS; Tr.  5/15/86.  p.  113).  For  example, 
representatives  of  the  United 
Paperworkers  International  Union  urged 
OSHA  to  eliminate  paragraph  (o)(2) 
because  the  UPIU  believes  monitoring  to 
be  the  only  valid  determination  of 
employee  exposure  [Ex.  80-65].  OSHA 
has  retained  the  objective  data 
exemption  in  the  final  rule.  Requiring 
the  employer  to  document  objective 
data  determinations  and  retain  them 
should  discourage  any  abuse,  since 
employees  and  their  representatives  are 
permitted  access  to  this  information. 
Access  will  enable  employees  and  their 
representatives  to  ensure  that  the 
objective  determination  is  a  reasonable 
one.  thus  estabUshing  an  important 
balance  and  encouraging  the  use  of 
objective  determinations  only  where  the 
data  warrant  such  use.  A  record  of  the 
objective  determination  also  will  permit 
OSHA  to  determine  whether  compliance 
with  the  standard  has  been  achieved. 

Paragraph  (o)(3)  requires  employers  to 
keep  an  accurate  medical  record  for 
each  employee  subject  to  medical 
surveillance.  Medical  records  are 
necessary  to  aid  in  the  enforcement  of 
the  standard  and  in  the  development  of 
information  regarding  the  causes  and 


prevention  of  illnesses.  These  records 
are  also  vital  for  the  evaluation  of  the 
employee's  health,  since  signs  and 
symptoms  of  irritation,  in  particular,  are 
subtle  and  most  readily  detected  by 
annually  reviewing  changes  in  self- 
administered  disease  surveys.  Dr. 
Edward  Emmett  of  Johns  Hopkins 
interpreted  the  wording  of  the  proposal 
to  mean  that  the  employer  should 
actually  take  possession  of  the  "results 
of  the  medical  examination  and  tests 
from  the  physician"  (Tr.  5/6/86.  p.  76). 
Dr.  Emmett  stressed  the  importance  of 
the  confidentiality  of  the  physician- 
client  relationship.  OSHA  agrees  with 
Dr.  Emmett  that  such  confidentiality  is 
essential  to  the  effectiveness  of  medical 
surveillance  programs.  The  Agency 
believes  that  physicians  will 
conscientiously  observe  their  ethical 
responsibilities  to  their  patients; 
however,  OSHA  holds  employers 
responsible  for  ensuring  that  employee 
medical  records  are  kept  and  are  made 
available  in  the  event  they  need  to  be 
inspected.  In  short,  OSHA  holds 
employers  responsible  for  complying 
with  the  records  access  standard  (29 
CFR  1910.20). 

Paragraph  (o)(4)  mandates  that 
employers  establish  and  maintain 
accurate  records  concerning  the 
negative-pressure  respirator  fit  testing 
required  by  this  standard.  This  record 
must  include:  (a)  A  copy  of  the  protocol 
selected  for  respirator  fit  testing;  (b)  a 
copy  of  the  results  of  any  fit  testing 
performed;  (c)  the  size  and  manufacturer 
of  the  types  of  respirators  available  for 
selection;  and  (d)  the  date  of  the  most 
recent  fit  testing,  the  name  and  social 
security  number  of  the  tested  employee, 
and  the  respirator  type  and  facepiece 
selected.  Records  containing  this 
information  are  necessary  to  ensure  that 
employers  are  using  the  fit  test  protocol 
mandated  by  Appendix  E  of  this 
standard.  The  information  will  also  be 
useful  to  employers  in  selecting 
respirator  types  for  re-testing  respirator 
fit. 

OSHA  has  slightly  altered  the  final 
standard  in  response  to  a  comment  by 
Richard  Olsen  of  the  Dow  Chemical 
Company. 

We  believe  this  section  should  t>e  revised 
to  state  that  protocols  for  the  respective  fit- 
test procedures  should  be  available  for  cross 
reference  purposes  [Ex.  80-78,  p.  15]. 

OSHA  has  no  objection  to  the  use  of 
cross-reference  procedures  that  reduce 
burdensome  paperwork  and  does  not 
require  a  copy  of  the  testing  protocol  to 
be  kept  in  each  employee's  file.  An 
employer  may  include  a  form  in  each 
personnel  file  listing  the  results  of  the 
qualitative  fit  test  and  a  code  that  may 


be  cross-referenced  to  a  master  sheet 
that  indicates  the  details  of  the  protocol 
and/or  type  of  respirator  selected. 
OSHA  believes  that  this  will  provide 
employers  with  the  flexibility  desired  by 
Mr.  Olsen.  As  mentioned  before,  OSHA 
has  adopted  a  performance  approach  in 
the  development  of  this  standard  and 
the  Agency  does  not  specify  particular 
recordkeeping  strategies  that  must  be 
followed  by  employers.  Instead,  the 
standard  provides  an  opportunity  for 
employers  to  devise  a  system  suitable  to 
their  particular  needs. 

In  paragraph  (o)(5),  the  final  standard 
provides  that  records  be  retained  for  at 
least  the  following  periods;  (a)  30  years 
for  exposure  records;  (b)  duration  of 
.  employment  plus  30  years  for  medical 
records;  and  (c)  until  replacement  by 
more  recent  records  for  respirator  fit 
testing  records  (or  until  respirators  are 
no  longer  in  use).  These  provisions  are 
unchanged  from  the  proposal.  Such 
retention  periods  are  appropriate  for 
several  reasons.  First,  the  long  latency 
periods  associated  with  the  induction  of 
cancer  caused  by  exposure  to  a 
carcinogen  may  prevent  detection  of  the 
disease  for  twenty  or  more  years  after 
the  onset  of  exposure.  In  light  of  this, 
diagnosis  of  cancer  and  other  diseases 
in  employee  is  facilitated  not  only  by 
medical  examinations  but  by  present 
and  past  exposure  data.  Second,  the 
retention  of  records  for  extended 
periods  of  time  makes  it  possible  for 
future  evaluation  of  the  standard's 
effectiveness  in  protecting  employees 
from  occupational  exposure  to  airborne 
formaldehyde.  Finally,  the  time  periods 
required  for  retention  of  exposure 
records  and  medical  records  are 
consistent  with  the  OSHA  records 
access  standard  (29  CFR  1910.20). 

Paragraph  (o)(6)  requires  employers  to 
permit  access  to  these  exposure  and 
medical  records  by  the  Assistant 
Secretary  or  the  Director  of  NIOSH,  the 
subject  employee,  former  employees,  or 
employee  representatives.  Dr.  James 
Melius,  a  member  of  the  NIOSH  panel 
who  testified  at  the  hearing,  fully 
supports  OSHA's  record  access  policy. 
Dr.  Melius  stated: 

I  think  access  to  those  medical  records  is 
important  *  *  *  The  point  is  *  *  *  that 
they  *  *  *  [need  to  be)  retained  over 
adequate  periods  of  time  [Tr.  5/8/86,  p.  81). 

OSHA  has  determined  that  access  to 
these  records  is  necessary  to  monitor 
compliance  with  the  standard 
adequately  and  to  aid  NIOSH  in 
fulfilling  its  responsibilities  under  the 
OSH  Act.  In  reference  to  the  access 
provision,  Walter  Quanstrom,  General 
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Manager  of  the  Amoco  Corporation, 
comBMBted  that: 

Paragraph  («)(6)fiiT)  allow*  employee 
access  to  medical  recsrdB  but  does  not  refer 
to  OSHA's  access  to  records  rule  in  section 
1910.20.  This  might  be  taken  to  imply  that 
access  rights  under  the  proposed  provision 
differ  somewhat  from  those  in  the  access  to 
records  rule.  We  do  not  believe  that  that  is 
the  case,  and  this  point  can  be  clarified  by 
simply  referring  to  section  1910.20  in  this 
proposed  provision  [Ex.  80-48,  p.3). 

OSHA  did  not  intend  the  absence  of  a 
specific  reference  to  29  CFR  1910.20  to 
imply  that  access  rights  under  this 
fonnaldehyde  standard  are  in  any  way 
different  from  those  of  other  OSHA 
health  standards.  Accordingly,  OSHA 
has  added  a  specific  reference  to 
§  1910.20  to  this  provision. 

Paragraph  (pj— Dates 

The  final  rule  retaJns  the  60-day 
effective  date  included  in  the  proposal 
The  final  standard  thus  becomes 
effective  60  days  after  publication  in  the 
Federal  Register.  OSHA  has  determined 
that  this  interval  will  afford  affected 
employers  sufficient  time  to  become 
familiar  with  the  cootents  of  the 
preamble,  standard,  mid  ^ipendices. 

As  noted  above,  this  final  role  on 
occupational  exposure  to  farmaldeiiyde 
covers  formalddiyde  exposures  in 
anatomy,  histology,  and  pathology 
laboratories  (see  discussion  in  section 
on  Scope).  The  Agency  has  not  made  a 
final  decision  as  to  whether  it  would  be 
more  appropriate  for  formaldehyde 
exposures  in  other  types  of  laboratories 
to  be  covered  by  this  rule  or  the  generic 
Toxic  Substances  in  Laboratories 
standard  which  is  nearing  completion. 
To  avoid  possible  start-up  costs  under 
this  standard  which  may  be  superceded 
by  the  general  laboratory  standard 
shortly.  OSHA  is  extending  the 
compliance  date  for  these  bboratories 
under  this  standard  for  all  provision, 
except  the  requirement  to  achieve  the 
PELs,  until  September  1, 1968.  Should 
the  Toxic  Substances  in  Laboratories 
standard  not  go  mlo  effect  by  September 
1, 1988,  or  should  the  Agency  decide  in 
the  Toxic  Substances  in  Laboratories 
rule  to  exclude  any  laboratory  from 
coverage  of  that  rule,  those  other 
laboratories  not  covered  by  Toxic 
Substances  in  Laboratories  will  be 
covered  by  this  rule,  and  appropriate 
start-up  dates  are  provided. 

In  addition,  the  Agency  has 
established  delayed  start-up  dates  for 
several  provisions  of  the  final  rule, 
based  on  evidence  submitted  to  the 
record  demonstrating  that  compliance 
with  some  provisions  may  require  longer 
times  than  compliance  with  other 
provisions.  These  dates  are  based  on  the 


record  in  this  rulemaking  and  on  the 
Agency's  experience  with  other 
standards  concerning  the  amount  of 
time  required  for  employers  to  perform 
initial  employee  monitoring  for  the  PEL 
and  STEL,  institute  medical  surveillance 
programs,  impieraent  emergency 
procedures,  and  obtain  the  necessary 
control  equipment  to  comply  with  the 
standard. 

The  Agency  also  believes  that  the  60- 
day  effective  date  will  provide 
employers  sufficient  time  to  inplement 
the  provisions  of  the  standard  that  do 
not  have  delayed  startup  dates.  These 
include  regulated  areas,  respiratory 
protection,  protective  equipment  and 
clothing,  hygiene  protection, 
housekeeping,  emergencies,  hazard 
communication,  and  recordkeeping. 
Most  employers  in  all  of  the  affected 
sectors  have  already  instituted  or  are  in 
the  process  of  developing  programs 
addressing  these  requirements. 

OSHA  believes  that  the  start-up  dates 
set  in  this  standard  should  be  adequate 
in  all  but  the  most  unusual  situations.  If 
the  time  period  for  meeting  any  of  these 
start-up  dates  cannot  be  met  for 
technical  reasons,  any  en^iloyer  is 
entitled  to  petition  the  Assistant 
Secretary  for  a  temporary  variance 
under  §  6(b)i6)(A)  of  the  AcL  However, 
based  on  the  record  evidence  on  the 
standard's  feasibility.  OSHA  does  not 
expect  that  employers  will  need  to  use 
this  variance  mechanism. 

Start-up  Dates 

The  final  rule's  start-up  date  for  initial 
monitoring  or  objective  determinations 
is  unchanged  from  the  proposal.  The 
standard  allows  empkryen  6  months 
from  the  standard's  effective  date  [i.e., 
240  days  from  the  date  of  publication  in 
the  Federal  Register)  to  comply  with  this 
requirement.  Many  compaiHes  will  be 
required  to  hire  industrial  hygiene 
consultants  or  make  other  arrangements 
to  comply  with  the  initial  monitoring 
provision  (50  FR  50485).  OSHA  believes 
that  the  six-month  start-up  date  should 
provide  ample  time  for  employers  in  the 
effected  sectors  to  take  the  samples 
necessary  to  make  such  an  initial 
assessment  of  their  exposure  situations. 
This  time  period  is  consistent  with 
public  comment  (see,  for  example,  Ex. 
77-32,  Att  1.  p.  4). 

The  NPRM  contained  a  provision 
permitting  exposure  measurements 
representative  of  employee  exposure  to 
formaldehyde  taken  in  the  preceding  six 
months  to  be  used  to  comply  with  an 
employer's  initial  monitoring  obligation, 
provi(^g  that  the  sampling  and 
analytical  methods  used  to  take  these 
measurements  met  the  accuracy  and 
confidence  levels  required  by  the 


standard.  In  the  final  rule,  this  provision 
has  been  deleted  because  it  is 
redundant  with  the  final  rule's  objective 
data  provision  (paragraph  (dKl)(ii)  and 
requirements  for  initial  monitoring. 
Employers  who  have  been  monitoring 
employees  will  be  able  to  use  any 
relevant  data  to  determine  whether  or 
not  they  will  have  to  institute  routine 
monitoring  in  the  future.  Even  if 
monitoring  is  required,  those  who  have 
already  identified  exposure  areas  and 
representative  employees  will  be  able  to 
use  this  information  to  comply  with  the 
initial  monitoring  requirement,  thus 
greatly  simplifying  this  task. 

Paragrajrfi  (p)(2Kii),  Medical 
surveillance  start-up  date,  is.  with  only 
minor  clarifications,  identical  to  this 
provision  in  the  proposed  rule.  The  dale 
for  the  completion  of  all  initial  medical 
surveillance  of  eligible  employees  is  6 
months  from  the  effective  date  of  the 
standard.  Only  one  comment 
specifically  addressed  the  start-up 
interval  needed  for  compliance  with  the 
initial  medical  surveillance 
requirements:  the  Decorative  Laminate 
Section  of  NEMA  reported  that  some  of 
its  members  would  require 
approximately  12  to  36  months  to 
implement  medical  surveillance 
programs  and  engineering  controls  if  the 
PEL  is  set  at  1  ppra  [Ex.  77-9).  OSHA 
believes,  however,  that  240  days  is  a 
more  than  adequate  period  of  time  for 
employers  to  arrange  to  have  those  of 
their  employees  who  are  exposed  above 
the  action  level  of  the  STEL  evaluated  in 
accordance  with  the  initial  medical 
surveillance  requirements.  The  required 
medical  surveillance  program  is 
performance-based  and  relatively 
simple  and  straightforward  to  carry  out. 
Depending  on  the  responses  in  the 
questionnaries,  in  most  cases  no 
physical  examination  will  be  necessary. 
Arrangements  to  have  employees  given 
routine  occupational  examinations  of 
the  type  required  by  the  standard  can  be 
made  quickly  and  easily  in  any  region  of 
the  country. 

The  emergency  program  start-up  date 
requires  employers  to  be  able  to 
implement  emergency  action  procedures 
within  six  months  of  the  standard's 
effective  date.  Facilities  in  most  sectors, 
especially  those  involving  small 
formaldehyde  or  relatively  low-hazard 
uses,  should  be  able  to  comply  with  this 
start-up  date  even  sooner,  because  the 
complexity  of  the  required  plan  varies 
with  the  degree  of  potential  hazard. 
However,  OSHA  recognizes  that  other 
industry  segments  may  require  the  full 
240  days  to  develop  and  implement  the 
plan.  OSHA  received  no  comments 
addressing  this  provision. 
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The  Hnal  rule  provides  for  a  delayed 
start-up  date  for  the  respiratory 
protection  provisions  of  the  final  rule. 
Employers  are  expected  to  implement 
these  provisions  as  soon  as  possible,  but 
no  later  than  nine  months  after  the 
effective  date  of  the  standard.  While 
there  was  no  provision  made  for  a 
separate  start-up  date  for  the  respiratory 
protection  provisions  in  the  proposal. 
OSHA  believes  that  some  allowance 
should  be  made  in  the  final  rule  for  this 
in  view  of  the  fact  that  the  PEL  is  being 
lowered  and  it  may  take  employers 
some  time  to  complete  the  monitoring 
mandated  in  the  final  rule  and  to 
complete  the  fit  testing  of  those       { 
employees  needing  to  wear  respirators. 
It  should  be  noted,  however,  that  the 
Agency  does  not  intend  for  this  delayed 
start-up  date  to  be  interpreted  as 
permitting  employers  imder  any 
circiunstance  to  expose  their  employees 
over  the  PELs. 

The  start-up  date  provisions  for 
engineering  and  work  practice  controls 
remain  unchanged.  The  fmal  rule 
requires  employers  to  implement  any 
engineering  and  work  practice  controls 
necessitated  by  the  standard  as  soon  as 
possible,  but  in  no  case  later  than  one 
year  from  the  elective  date  of  the  I 
standard.  Commenters  were  divided 
about  that  interval  was  necessary  to 
implement  these  controls,  with  some, 
like  the  Decorative  Laminate  Section  of 
the  NEMA.  estimating  that  36  months 
might  be  necessary  for  some  of  its 
members  to  install  the  controls  to  reach 
a  1  ppm  PEL  level  [Ex.  77-9,  p.  3],  while 
others,  like  Dr.  Franklin  Mirer  of  the 
UAW,  maintaining  that,  at  least  in 
foundries,  controls  to  reach  a  level  even 
lower  than  the  TWA  concentrations 
could  be  implemented  within  a  year  [Tr. 
5/14/86,  p.  229).  However,  most 
commenters  jExs.  77-19A;  80-56;  Tr.  5/ 
14/86,  p.  75]  stated  that  a  one-year 
period  was  adequate  for  the 
implementation  of  such  controls  foi  * 
most  businesses. 

OSHA  had  determined  that  the  record 
supports  the  adequacy  of  a  12-month 
period  after  the  effective  date  for 
installation  of  engineering  controls.  This 
is  sufHcient  for  employers  in  the 
affected  sectors  to  perform  initial 
monitoring,  arrange  for  any  engineering 
services  shown  by  the  monitoring  to  be 
necessary,  and  install  equipment.  It  is 
particularly  important  to  note  that 
exposures  are  already  close  to  or  below 
the  TWA  and  STEL  in  most  cases  and 
the  necessary  controls  are  therefore 
already  in  place  or  only  improvements 
are  needed  (see  the  discussion  in  the 
Technological  Feasibility  section, 
above}.  Based  on  the  Agency's 


feasibility  analysis,  comments  in  the 
record,  and  the  testimony  of  expert 
witnesses  at  the  hearing,  OSHA 
concludes  that  a  12-month  delay  in  the 
start-up  date  for  the  implementation  of 
any  necessary  work  practice  and 
engineering  controls  is  an  adequate 
period  to  allow  for  compliance. 
Moreover,  the  Agency  believes  that 
most  workplaces  will  not  need  to  install 
new  engineering  controls  to  comply  with 
this  standard. 

The  final  standard  deletes  the 
proposed  start-up  date  that  would  have 
allowed  small  businesses  (defined  as 
those  employing  20  or  fewer  employees) 
up  to  2  years  to  comply  with  the 
engineering  and  work  practice  control 
requirements  of  the  standard  [i.e..  an 
additional  12-month  period).  The 
proposed  delayed  effective  date  for 
engineering  controls  was  designed  to 
provide  regulatory  relief  for  small  firms, 
which  might  otherwise  experience  a 
differential  and  adverse  economic 
impact  as  a  result  of  promulgation  of  the 
standard. 

A  few  commenters  acknowledged  that 
compliance  might  be  more  difficult  for 
small  companies  (Exs.  77-24;  80-56;  Tr. 
5/13/86,  pp.  139-143;  Tr.  5/14/86,  pp.  77- 
86].  For  example,  Levi  Strauss  & 
Company,  a  large  manufacturer  of 
apparel,  stated: 

We  believe  a  reasonable  time  period 
should  be  provided  to  allow  companies  to 
make  the  modifications  necessary  to  meet 
*  *  •  a  new  standard  *  *  *  (Ex.  77-24,  pp.  5- 
7). 

The  Hardwood  Plywood  Manufacturers 
Association,  whose  members  account 
for  more  than  70  percent  of  U.S. 
hardwood  plywood  production, 
recommended  that  the  effective  date  of 
the  standard  be  one  year  except  for 
affected  small  businesses,  for  whom  the 
date  should  be  two  years  (Ex.  80-56, 
Attachment  2,  p.  11].  However,  neither 
Levi  Strauss  nor  the  HPMA  submitted 
data  to  support  their  claims  that  small 
businesses  would  be  differentially 
impacted. 

OSHA  has  determined  that  deletion  of 
this  proposed  requirement  from  the  final 
rule  is  appropriate.  The  basis  for  this 
decision  is  that,  since  the  hazards  of 
exposure  to  formaldehyde  depend  on 
the  degree  of  exposure  rather  than  the 
size  of  the  facility,  employees  at  small 
facilities  are  at  as  great  a  level  of  risk  as 
those  exposed  equally  at  larger 
facilities. 

In  addition,  although  OSHA  requested 
(50  FR  50486)  that  interested  parties 
submit  information  to  assist  the  Agency 
in  its  consideration  of  "what  if  any 
regulatory  relief  is  necessary,"  small 
businesses  in  the  affected  sectors  did 


not  provide  evidence  of  any  particular 
compliance  problems  that  a  business 
might  confront  because  it  is  small. 
Specifically,  the  proposal  asked 

that  commenters  requesting  any  differential 
regulatory  treatment  for  small  businesses 
describe  their  proposals  in  detail  and  provide 
evidence  to  support  their  contentions  that  the 
relief  is  necessary  and  the  adoption  of  their 
proposals  would  enable  small  businesses  to 
attain  compliance  without  compromising 
*  *  *  employee  health  and  safety  (50  FR 
50486). 

OSHA  received  no  response  to  this 
request,  although  many  small  businesses 
in  the  regulated  community  did  submit 
comments  on  other  issues  [Exs.  77-25; 
80-6;  80-77;  80-132;  80-155;  85-lllB]. 

OSHA  thus  concludes  that  the 
proposed  delayed  start-up  date  for  small 
businesses  was  not  necessary  or 
appropriate.  Accordingly,  this  proposed 
provision  has  been  deleted  from  the 
final  rule. 

Appendices 

Five  appendices  have  been  included 
in  this  final  standard.  These  appendices 
have  been  included  primarily  for 
purposes  of  information.  The 
information  in  Appendix  A,  Substance 
Technical  Guidelines  for  Formaldehyde, 
and  in  Appendix  B,  Sampling  Strategies 
and  Analytical  Methods  for 
Formaldehyde,  is  designed  to  aid 
employers  in  complying  with  the 
requirements  in  the  standard.  Appendix 
C,  Medical  Siuveillance  Guidelines  for 
Formaldehyde,  and  Appendix  D,  the 
nonmandatory  Medical  Disease 
Questionnaire,  provide  examining 
physicians  with  the  information 
necessary  to  conduct  the  medical 
surveillance  programs  mandated  by  this 
standard.  Appendix  E  provides  the 
protocols  for  quantitative  and 
qualitative  fit  testing  for  negative- 
pressure  respirators.  Employers  are 
specifically  required  by  the  standard's 
training  provision  to  provide  their 
employees  with  the  information 
contained  in  Appendix  A.  Minor 
changes  have  been  made  in  some 
instances  to  the  appendices  in  the  final 
rule.  These  changes  have  been  made  to 
clarify  the  information  presented  in  the 
appendices  and  to  respond  to  comments 
and  data  submitted  to  the  record  of  this 
rulemaking. 

References 

The  studies,  data,  information,  and 
comments  referenced  by  exhibit  number 
in  the  preamble  to  this  final  rule  are  the 
primary  sources  on  which  the  Agency's 
determinations  have  been  based.  A 
complete  set  of  references  is  available 
for  examination  and  copying  at  the 


OSHA  Technical  Data  Center,  Docket 
Office,  Room  N-3672,  U.S.  Department 
of  Labor.  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210. 

XI.  Aalbarily  iohI  Sigaatun 

Pursuant  to  section  4(b)(2),  G[h),  and 
8(c)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (the  Act);  (29  U.S.C. 
653.  655,  GS7],  the  Construction  Safety 
Act  (40  U.S.C.  333),  the  Longshore  and 
Harbor  Workers'  Compensation  Act  (33 
U.S.C.  941),  the  Secretary  of  Labor's 
Order  No.  9-83  (48  FR  35736).  and  29 
CFR  Part  1911,  this  final  standard 
hereby  replaces  the  current 
formaldehyde  standard  in  29  CFR 
1910.M00,  Table  Z-2,  writh  a  new 
standard,  29  CFR  1910.1048,  as  set  forth 
below. 

The  current  standard  on  occupational 
exposure  to  formaldehyde  in  29  CFR 
1910.1000,  Table  Z-2  will  remain  in 
effect  until  the  new  regulation  contained 
in  tixis  document  actually  goes  into 
effect.  Should  the  new  regulation  (29 
CFR  1910.1048)  be  stayed,  either 
judicially  or  administratively,  or  should 
the  new  regulation  not  sustain  legal 
challenge  under  section  6(f)  of  the  Act, 
the  current  formaldehyde  standard  29 
CFR  1910.1000,  Table  Zr-2,  will  remain  in 
effect.  If  these  circumstances  arise, 
OSHA  will  of  course  issue  the  necessary 
documents. 

In  addition,  pursuant  to  section  4(b)(2) 
of  the  Act,  OSHA  has  determined  that 
this  new  standard  woukl  be  more 
effective  than  the  corresponding 
standards  now  in  Subpart  B  of  Part  1910. 


and  in  ParU  1915, 1918,  and  1926  of  Title 
2a  Code  of  Federal  Regulations. 
Therefore,  these  corresponding 
standards  would  be  superseded  by  these 
changes.  This  determination,  and  the 
application  of  the  new  standard  to  the 
maritime  aod  construction  mdustries, 
would  be  implemented  by  adding  a  new 
paragraph  (j)  to  19iai9. 

List  of  Subjects  in  29  CFR  Part  1919 

Formaldehyde,  Occupational  safety 
and  health.  Chemicals,  Cancer.  Health 
risk-assessraenL 

(Sees.  4,  6.  and  8  of  the  Occupational  Safety 
and  Health  Act  of  1970,  84  Slat.  1593, 1597, 
1599  (29  U.S.C.  653.  655.  657):  Secretary  of 
Labor's  Order  9-^  (48  FR  35736):  29  CFR  Part 
1911). 

Signed  a(  Washingtoa  EtC  this  20th  day  of 
November.  1967. 

John  A.  Pendergiaaa, 

Assistant  Secretary  of  Labor. 

PART  1910-{AaiENDEO] 

Part  1910  of  Tide  29  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  follows: 

Subpart  B— [Amended] 

1.  The  Authority  citation  for  Subpart  B 
of  Part  1910  continues  to  read  as 
follows: 

Authority:  Sees.  4,  6  and  8  of  the 
Occupational  Safety  and  Health  Act.  29 
U.S.C.  653.  655.  657;  WaUh-Healey  Act.  29 
U.S.C.  35  et  seq:  Service  Contract  Act  of  1965, 
41  U.S.C.  351  et  seq:  Pub.  L.  91-54,  40  U.S.C. 
333;  Pub.  L.  85-742.  33  U.aC  941;  National 


Table  Z-2 


Foundation  on  Arts  and  Humanities  Act,  20 
U.S.C.  951  et  seq:  Secretary  of  L.abor's  Orders 
12-71  (36  FR  8754).  8-76  (41  FR  2505).  or  9-83 
(48  FR  35736):  and  29  CFR  Part  1911. 

2.  A  new  paragraph  (j)  is  added  to 
§  1910.19  to  read  as  follows: 

§19iai9    SpecW  provWons  for  air 
contaminants. 

***** 

(j)  Formaldehyde.  Section  1910.1048 
shall  apply  to  the  exposure  of  every 
employee  to  formaldehyde  in  every 
employment  and  place  of  employment 
covered  by  §  1910.12. 1910.13, 1910.14, 
1910.15  or  1910.16  in  lieu  of  any  different 
standard  on  exposure  to  formaldehyde 
which  would  otherwise  be  applicable  by 
virtue  of  those  sections. 

Subpart  Z— [Amended] 

3.  The  authority  citation  for  Subpart  Z 
of  Part  1910  is  amended  to  add  an  entry 
for  §  1910.1048  as  follows: 

Authority:  Sees.  6,  8  Occupational  Safety 
and  Health  Act.  29  U.S.C.  655,  657:  Secretary 
of  Labor's  Orders  12-71  (36  FR  8754).  8-76  (41 
FR  25059).  or  9-83  (48  FR  35736)  as  applicable: 
and  29  CFR  Part  1911.  Section  1910.1000 
Tables  Z-1,  Z-2.  Z-3  also  issued  under  5 
U.S.C.  553.  ■  •  •  §  1910.1048  also  issued  under 
29  use.  653. 


§1910.1000    [Amended] 

4.  A  footnote  "1"  is  added  to  the  entry 
"Formaldehyde"  in  Table  Z-2  of 
§  1910.1000  to  read  as  follows.  The  entry 
for  "Formaldehyde"  is  republished. 


Material 


8-hour  time 
weighted 
average 


Acceptable 

ceiling 
concentration 


Acceptable  maxjfnoni  peak 

atMve  ttie  acceptance  ceding 

concentration  tor  an  8-hour 

shift 


Concentra- 
tion 


Maxanum 
duration 


Formaldehyde  '  (ANSI  Z-37. 16-1 967). 


3  ppm. 


5  ppm. 


10  ppm 30  minutes. 


This  standard  applies  to  any  industry  for  which  §  1910.1048  is  stayed  or  othenwse  not  In  effect. 


I 


5.  A  new  §  1910.1048  including 
Appendices  A.  E  C,  D  and  E  are  added 
to  Subpart  Z  to  read  as  follows: 

§  1910.1040    Formatdetiyde. 

(a)  Scope  and  application.  This 
standard  applies  to  all  occupational 
exposures  to  formaldehyde,  i.e.  from 
formaldehyde  gas,  its  solutions,  and 
materials  that  release  formaldehyde. 


(b)  Definitions.  For  purposes  of  this 
standard,  the  following  definitions  shall 
apply: 

"Action  level"  means  a  concentration 
of  0.5  part  formaldehyde  per  million 
parts  of  air  (0.5  ppm)  calculated  as  an 
eight  (8)-hour  time-weighted  average 
(TWA)  concentration. 

"Assistant  Secretary"  means  the 
Assistant  Secretary  of  Lat)or  for  the 


Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  or  designee. 

"Authorized  Person"  means  any 
person  required  by  work  duties  to  be 
present  in  regulated  areas,  or  authorized 
to  do  so  by  the  employer,  by  this 
section,  or  by  the  OSH  Act  of  1970. 

"Director"  means  the  Director  of  the 
National  Institute  for  Occupational 
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Safety  and  Health.  U.S.  Department  of 
Health  and  Human  Services,  or 
designee. 

"Emergency"  is  any  occurrence,  such 
as  but  not  limited  to  equipment  failure, 
rupture  of  containers,  or  failure  of 
control  equipment  that  results  in  an 
uncontrolled  release  of  a  significant 
amount  of  formaldehyde. 

"Employee  exposure"  means  the 
exposure  to  airborne  formaldehyde 
which  would  occur  without  corrections 
for  protection  provided  by  any 
respirator  that  is  in  use. 

"Formaldehyde"  means  the  chemical 
substance,  HCHO,  Chemical  Abstracts 
Service  Registry  No.  50-00-0. 

(c)  Permissible  Exposure  Limit 
(PELJ—{1)  TWA:  The  employer  shall 
assure  that  no  employee  is  exposed  to 
an  airborne  concentration  of 
formaldehyde  which  exceeds  one  part 
formaldehyde  per  million  parts  of  air  (1 
ppm)  as  an  8-hour  TWA. 

(2)  Short  Term  Exposure  Limit  (STEL): 
The  employer  shall  assure  that  no 
employee  is  exposed  to  an  airborne 
concentration  of  formaldehyde  which 
exceeds  two  parts  formaldehyde  per 
million  parts  of  air  (2  ppm)  as  a  15- 
minute  STEL 

(d)  Exposure  monitoring — (1)  General. 
(i)  Each  employer  who  has  a  workplace 
covered  by  this  standard  shall  monitor 
employees  to  determine  their  exposure 
to  formaldehyde. 

(ii)  Exceptions.  (A)  The  employer  need 
not  initiate  exposure  monitoring  unless 
there  is  a  formaldehyde  hazard  as 
defined  in  paragraph  m  of  this  standard 
or  there  are  employee  health  complaints 
possibly  associated  with  formaldehyde 
exposure. 

(B)  Where  the  employer  documents, 
using  objective  data,  that  the  presence 
of  formaldehyde  or  formaldehyde- 
releasing  products  in  the  workplace 
cannot  result  in  airborne  concentrations 
of  formaldehyde  that  would  cause  any 
employee  to  be  exposed  at  or  above  die 
action  level  or  the  STEL  under 
foreseeable  conditions  of  use,  the 
employer  will  not  be  required  to 
measure  employee  exposure  to 
formaldehyde. 

(iii)  When  an  employee's  exposure  is 
determined  from  representative 
sampling,  the  measurements  used  shall 
be  representative  of  the  employee's  full 
shift  or  short-term  exposure  to  1 

formaldehyde,  as  appropriate.  | 

(iv)  Representative  samples  for  each 
job  classification  in  each  work  area 
shall  be  taken  for  each  shift  unless  the 
employer  can  document  with  objective 
data  that  exposure  levels  for  a  given  job 
classification  are  equivalent  for  different 
work  shifts. 


(2)  Initial  monitoring.  The  employer 
shall  identify  all  employees  who  may  be 
exposed  at  or  above  the  action  level  or 
at  or  above  the  STEL  and  accurately 
determine  the  exposure  of  each 
employee  so  identified. 

(i)  Unless  the  employer  chooses  to 
measure  the  exposure  of  each  employee 
potentially  exposed  to  formaldehyde, 
the  employer  shall  develop  a 
representative  sampling  strategy  and 
measure  sufHcient  exposures  within 
each  job  classification  for  each 
workshift  to  correctly  characterize  and 
not  underestimate  the  exposure  of  any 
employee  within  each  exposure  group. 

(ii)  The  initial  monitoring  process 
shall  be  repeated  each  time  there  is  a 
change  in  production,  equipment, 
process,  personnel,  or  control  measures 
which  may  result  in  new  or  additional 
exposure  to  formaldehyde. 

(3)  Periodic  monitoring,  (i)  The 
employer  shall  periodically  measure  and 
accurately  determine  exposure  to 
formaldehyde  for  employees  shown  by 
the  initial  monitoring  to  be  exposed  at  or 
above  the  action  level  or  at  or  above  the 
STEL. 

(ii)  If  the  last  monitoring  results  reveal 
employee  exposure  at  or  above  the 
action  level,  the  employer  shall  repeat 
monitoring  of  the  employees  at  least 
every  6  months. 

(iii)  If  the  last  monitoring  results 
reveal  employee  exposure  at  or  above 
the  STEL  the  employer  shall  repeat 
monitoring  of  the  employees  at  least 
once  a  year  under  worst  conditions. 

(4)  Termination  of  monitoring.  The 
employer  may  discontinue  periodic 
monitoring  for  employees  if  results  from 
two  consecutive  sampling  periods  taken 
at  least  7  days  apart  show  that 
employee  exposure  is  below  the  action 
level  and  the  STEL.  The  results  must  be 
statistically  representative  and 
consistent  with  the  employer's 
knowledge  of  the  job  and  work 
operation. 

(5)  Accuracy  of  monitoring. 
Monitoring  shall  be  accurate,  at  the  95 
percent  confidence  level,  to  within  plus 
or  minus  25  percent  for  airborne 
concentrations  of  formaldehyde  at  the 
TWA  and  the  STEL  and  to  within  plus 
or  minus  35  percent  for  airborne 
concentrations  of  formaldehyde  at  the 
action  level. 

(6)  Employee  notification  of 
monitoring  results.  Within  15  days  of 
receiving  the  results  of  exposure 
monitoring  conducted  under  this 
standard,  the  employer  shall  notify  the 
affected  employees  of  these  results. 
Notification  shall  be  in  writing,  either  by 
distributing  copies  of  the  results  to  the 
employees  or  by  posting  the  results.  If 
the  employee  exposure  is  over  either 


PEL  the  employer  shall  develop  and 
implement  a  written  plan  to  reduce 
employee  exposure  to  or  below  both 
PELs.  and  give  written  notice  to 
employees.  The  written  notice  shall 
contain  a  description  of  the  corrective 
action  being  taken  by  the  employer  to 
decrease  exposure. 

(7)  Observation  of  monitoring,  (i)  The 
employer  shall  provide  affected 
employees  or  their  designated 
representatives  an  opportunity  to 
observe  any  monitoring  of  employee 
exposure  to  formaldehyde  required  by 
this  standard. 

(ii)  When  observation  of  the 
monitoring  of  employee  exposure  to 
formaldehyde  requires  entry  into  an 
area  where  the  use  of  protective  clothing 
or  equipment  is  required,  the  employer 
shall  provide  the  clothing  and  equipment 
to  the  observer,  require  the  observer  to 
use  such  clothing  and  equipment,  and 
assure  that  the  observer  complies  with 
all  other  applicable  safety  and  health 
procedures. 

(e)  Regulated  areas.  (1)  The  employer 
shall  establish  regulated  areas  where 
the  concentration  of  airborne 
formaldehyde  exceeds  either  the  TWA 
or  the  STEL  and  post  all  entrances  and 
accessways  with  signs  bearing  the 
following  information: 

DANGER 

FORMALDEHYDE 

IRRITANT  AND  POTENTUVL  CANCER 
HAZARD 

AUTHORIZED  PERSONNEL  ONLY 

(2)  The  employer  shall  limit  access  to 
regulated  areas  to  authorized  persons 
who  have  been  trained  to  recognize  the 
hazards  of  formaldehyde. 

(3)  An  employer  at  a  multiemployer 
worksite  who  establishes  a  regulated 
area  shall  communicate  the  access 
restrictions  and  locations  of  these  areas 
to  other  employers  with  work  operations 
at  that  worksite. 

(f)  Methods  of  compliance — (1) 
Engineering  controls  and  work 
practices.  The  employer  shall  institute 
engineering  and  work  practice  controls 
to  reduce  and  maintain  employee 
exposures  to  formaldehyde  at  or  below 
the  TWA  and  the  STEL. 

(2)  Exception.  Whenever  the  employer 
has  established  that  feasible  engineering 
and  work  practice  controls  cannot 
reduce  employee  exposure  to  or  below 
either  of  the  PELs.  the  employer  shall 
apply  these  controls  to  reduce  employee 
exposures  to  the  extent  feasible  and 
shall  supplement  them  with  respirators 
which  satisfy  this  standard. 

(g)  Respiratory  protection — (1) 
General  Where  respiratory  protection  is 


required,  the  employer  shall  provide  the 
respirators  at  no  cost  to  the  employee 
and  shall  assure  that  they  are  properly 
used.  The  respirators  shall  comply  with 
the  requirements  of  this  standard  and 
shall  reduce  the  concentration  of 
formaldehyde  inhaled  by  the  employee 
to  at  or  below  both  the  TWA  and  the 
STEL.  Respirators  shall  be  used  in  the 
following  circumstances: 

(i)  During  the  interval  necessary  to 
install  or  implement  feasible  engineering 
and  work  practice  controls; 

(ii)  In  work  operations,  such  as 
maintenance  and  repair  activities  or 
vessel  cleaning,  for  which  the  employer 
establishes  that  engineering  and  work 
practice  controls  are  not  feasible; 

(iii)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 


are  not  yet  sufficient  to  reduce  exposure 
to  or  below  the  PELs;  and 
(iv)  In  emergencies. 

(2)  Respirator  selection,  (i)  The 
appropriate  respirators  as  specified  in 
Table  1  shall  be  selected  from  those 
approved  by  the  Mine  Safety  and  Health 
Administration  (MSHA)  and  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  under  the 
provisions  of  30  CFR  Part  11. 

(ii)  The  employer  shall  make  available 
a  powered  air  purifying  respirator, 
meeting  the  specifications  in  Table  1.  to 
any  employee  who  experiences 
difficulty  wearing  a  negative  pressure 
respirator  to  reduce  exposure  to 
formaldehyde. 

(3)  Respirator  usage,  (i)  Whenever 
respirator  use  is  required  by  this 


standard,  the  employer  shall  institute  a 
respiratory  protection  program  in 
accordance  with  29  CFR  1910.134  (b). 
(d).  (e).  and  (Q. 

(ii)  The  employer  shall  perform  either 
quantitative  or  qualitative  face  fit  tests 
in  accordance  with  the  procedures 
outlined  in  Appendix  E  at  the  time  of 
initial  fitting  and  at  least  annually 
thereafter  for  all  employees  required  by 
this  standard  to  wear  negative  pressure 
respirators. 

(A)  Respirators  selected  shall  be  from 
those  exhibiting  the  best  facepiece  fit. 

(B)  No  respirator  shall  be  chosen  that 
would  potentially  permit  the  employee 
to  inhale  formaldehyde  at 
concentrations  in  excess  of  either  the 
TWA  or  the  STEL 


Table  1.— Minimum  Requirements  for  Respiratory  Protection  Against  Formaldehyde 


Condition  of  use  or  formaldehyde 
concentration  (ppm) 


Up  to  10  ppm.. 


Up  to  100  ppm. 


Above  100  ppm  or  unknown  (emer- 
gencies). 


Firefighting . 
Escape  


Minimum  respirator  required 


Full  facepiece  with  cartridges  or  canisters  speciftcally  approved  fof  protection  against  formaldehyde.* 


Full-face  mask,  chest  or  back  mounted  type,  with  industrial  size  canister  specifically  approved  for 

protection  against  formaldehyde. 
Type  C  supplied  air  respirator,  demand  type,  with  full  facepiece.  hood,  of  helmet. 


Self-contained  breathing  apparatus  (SCBA)  with  positive  pressure  full  facepiece. 

Combination  supplied-air.  full  facepiece  positive  pressure  respirator  with  auxiliary  self-contained  air  supply. 


SCBA  with  positive  pressure  in  full  face-piece. 


SCBA  in  demand  or  pressure  demand  mode. 

Full-face  mask,  front  or  back  mounted  type  with  industrial  size  canister  specifically  approved  for  protection 
against  formaldehyde. 


'  Respirators  specified  for  use  at  higher  concentrations  may  be  used  at  lower  concentrations. 
A  half-mask  respirator  with  cartridges  specifically  approved  for  protection  against  formaldehyde  can  be  substituted  for  the  full  facepiece 
respirator  providing  that  effective  gas-proof  goggles  are  provided  and  used  in  combination  with  the  half-mask  respirator. 


(iii)  Where  air  purifying  chemical 
cartridge  respirators  are  used,  the 
cartridges  shall  be  replaced  after  three 
hours  of  use  or  at  the  end  of  the 
workshift,  whichever  is  sooner  unless 
the  cartridge  contains  a  NIOSH- 
approved  end-of-service  indicator  to 
show  when  breakthrough  occurs. 

(iv)  Unless  the  canister  contains  a 
NIOSH-approved  end-of  service-life 
indicator  to  show  when  breakthrough 
occurs,  canisters  used  in  atmospheres 
up  to  10  ppm  shall  be  replaced  every  4 
hours  and  industrial  sized  canisters 
used  in  atmospheres  up  to  100  ppm  shall 
be  replaced  every  two  hours  or  at  the 
end  of  the  workshift,  whichever  is 
sooner. 

(v)  Employers  shall  permit  employees 
to  leave  the  work  area  to  wash  their 
faces  and  respirator  facepieces  as 


needed  to  prevent  skin  irritation  from 
respirator  use. 

(h)  Protective  equipment  and  clothing. 
Employers  shall  comply  with  the 
provisions  of  29  CFR  1910.132  and  29 
CFR  1910.133.  When  protective 
equipment  or  clothing  is  provided  under 
these  provisions,  the  employer  shall 
provide  these  protective  devices  at  no 
cost  to  the  employee  and  assure  that  the 
employee  wears  them. 

(1)  Selection.  The  employer  shall 
select  protective  clothing  and  equipment 
based  upon  the  form  of  formaldehyde  to 
be  encountered,  the  conditions  of  use. 
and  the  hazard  to  be  prevented. 

(i)  All  contact  of  the  eyes  and  skin 
with  liquids  containing  1  percent  or 
more  formaldehyde  shall  be  prevented 
by  the  use  of  chemical  protective 
clothing  made  of  material  impervious  to 
formaldehyde  and  the  use  of  other 


personal  protective  equipment,  such  as 
goggles  and  face  shields,  as  appropriate 
to  the  operation. 

(ii)  Contact  with  irritating  or 
sensitizing  materials  shall  be  prevented 
to  the  extent  necessary  to  eliminate  the 
hazard. 

(iii)  Where  a  face  shield  is  worn, 
chemical  safety  goggles  are  also 
required  if  there  is  a  danger  of 
formaldehyde  reaching  the  area  of  the 
eye. 

(iv)  Full  body  protection  shall  be  worn 
for  entry  into  areas  where 
concentrations  exceed  100  ppm  and  for 
emergency  reentry  into  areas  of 
unknown  concentration. 

(2)  Maintenance  of  protective 
equipment  and  clothing,  (i)  The 
employer  shall  assure  that  protective 
equipment  and  clothing  that  has  become 
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contaminated  with  formaldehyde  is 
cleaned  or  laundered  before  its  reuse, 
(ii)  When  ventilating  formaldehyde- 
contaminated  clothing  and  equipment, 
the  employer  shall  establish  a  storage 
area  so  that  employee  exposure  is 
minimized.  Containers  for  contaminated 
clothing  and  equipment  and  storage 
areas  shall  have  labels  and  signs 
containing  the  following  information: 

DANGER 

FORMALDEHYDE-CONTAMINATED 
[CLOTHING]  EQUIPMENT 

AVOID  INHALATION  AND  SIGN 
CONTACT 

(iii)  The  employer  shall  assure  that 
only  persons  trained  to  recognize  the 
hazards  of  formaldehyde  remove  the 
contaminated  material  from  the  storage 
area  for  purposes  of  cleaning, 
laundering,  or  disposal. 

(iv)  The  employer  shall  assure  that  no 
employee  takes  home  equipment  or 
clothing  that  is  contaminated  with 
formaldehyde. 

(v)  The  employer  shall  repair  or 
replace  all  required  protective  clothing 
and  equipment  for  each  affected 
employee  as  necessary  to  assure  its 
effectiveness. 

(vi)  The  employer  shall  inform  any 
person  who  launders,  cleans,  or  repairs 
such  clothing  or  equipment  of 
formaldehyde's  potentially  harmful 
effects  and  of  procedures  to  safely 
handle  the  clothing  and  equipment. 

(i)  Hygiene  protection.  (1)  The         | 
employer  shall  provide  change  rooms,  as 
described  in  29  CFR  1910.141  for 
employees  who  are  required  to  change 
from  work  clothing  into  protective 
clothing  to  prevent  skin  contact  with 
formaldehyde. 

(2)  If  employees'  skin  may  become 
splashed  with  solutions  containing  1 
percent  or  greater  formaldehyde,  for 
example  because  of  equipment  failure  or 
improper  work  practices,  the  employer 
shall  provide  conveniently  located  quick 
drench  showers  and  assure  that  affected 
employees  use  these  facilities 
immediately. 

(3)  If  there  is  any  possibility  that  an 
employee's  eyes  may  be  splashed  with 
solutions  containing  0.1  percent  or 
greater  formaldehyde,  the  employer 
shall  provide  acceptable  eyewash 
facilities  within  the  immediate  work 
area  for  emergency  use. 

(j)  Housekeeping.  For  operations 
involving  formaldehyde  liquids  or  gas, 
the  employer  shall  conduct  a  program  to 
detect  leaks  and  spills,  including  regular 
visual  inspections. 

(1)  Preventative  maintenance  of 
equipment,  including  surx'eys  for  leaks, 
shall  be  undertaken  at  regular  intervals. 


(2)  In  work  areas  where  spillage  may 
occur,  the  employer  shall  make 
provisions  to  contain  the  spill,  to 
decontaminate  the  work  area,  and  to 
dispose  of  the  waste. 

(3)  The  employer  shall  assure  that  all 
leaks  are  repaired  and  spills  are  cleaned 
promptly  by  employees  wearing  suitable 
protective  equipment  and  trained  in 
proper  methods  for  cleanup  and 
decontamination. 

(4)  Formaldehyde-contaminated  waste 
and  debris  resulting  from  leaks  or  spills 
shall  be  placed  for  disposal  in  sealed 
containers  bearing  a  label  warning  of 
formaldehyde's  presence  and  of  the 
hazards  associated  with  formaldehyde. 

(k)  Emergencies.  For  each  workplace 
where  there  is  the  possibility  of  an 
emergency  involving  formaldehyde,  the 
employer  shall  assure  appropriate 
procedures  are  adopted  to  minimize 
injury  and  loss  of  life.  Appropriate 
procedures  shall  be  implemented  in  the 
event  of  an  emergency. 

(1)  Medical  surveillance — (1) 
Employees  covered,  (i)  The  employer 
shall  institute  medical  surveillance 
programs  for  all  employees  exposed  to 
formaldehyde  at  concentrations  at  or 
exceeding  the  action  level  or  exceeding 
the  STEL. 

(ii)  The  employer  shall  make  medical 
surveillance  available  for  employees 
who  develop  signs  and  symptoms  of 
overexposure  to  formaldehyde  and  for 
all  employees  exposed  to  formaldehyde 
in  emergencies.  When  determining 
whether  an  employee  may  be 
experiencing  signs  and  symptoms  of 
possible  overexposure  to  formaldehyde, 
the  employer  may  rely  on  the  evidence  - 
that  signs  and  symptoms  associated 
with  formaldehyde  exposure  will  occur 
only  in  exceptional  circumstances  when 
airborne  exposure  is  less  than  0.1  ppm 
and  when  formaldehyde  is  present  in 
materials  in  concentrations  less  than  0.1 
percent. 

(2)  Examination  by  a  physician.  All 
medical  procedures,  including 
administration  of  medical  disease 
questionnaires,  shall  be  performed  by  or 
under  the  supervision  of  a  licensed 
physician  and  shall  be  provided  without 
cost  to  the  employee,  without  loss  of 
pay,  and  at  a  reasonable  time  and  place. 

(3)  Medical  disease  questionnaire. 
The  employer  shall  make  the  following 
medical  surveillance  available  to 
employees  prior  to  assignment  to  a  job 
where  formaldehyde  exposure  is  at  or 
above  the  action  level  or  above  the 
STEL  and  annually  thereafter.  The 
employer  shall  also  make  the  following 
medical  surveillance  available  promptly 
upon  determining  that  an  employee  is 
experiencing  signs  and  symptoms 


indicative  of  possible  overexposure  to 
formaldehyde. 

(i]  Administration  of  a  medical 
disease  questionnaire,  such  as  in 
Appendix  D.  which  is  designed  to  elicit 
information  on  work  history,  smoking 
history,  any  evidence  of  eye,  nose,  or 
throat  irritation;  chronic  airway 
problems  or  hyperreactive  airway 
disease:  allergic  skin  conditions  or 
dermatitis;  and  upper  or  lower 
respiratory  problems. 

(ii)  A  determination  by  the  physician, 
based  on  evaluation  of  the  medical 
disease  questionnaire,  of  whether  a 
medical  examination  is  necessary  for 
employees  not  required  to  wear 
respirators  to  reduce  exposure  to 
formaldehyde. 

(4)  Medical  examinations.  Medical 
examinations  shall  be  given  to  any 
employee  who  the  physician  feels, 
based  on  information  in  the  medical 
disease  questionnaire,  may  be  at 
increased  risk  from  exposure  to 
formaldehyde  and  at  the  time  of  initial 
assignment  and  at  least  annually 
thereafter  to  all  employees  required  to 
wear  a  respirator  to  reduce  exposure  to 
formaldehyde.  The  medical  examination 
shall  include: 

(i)  A  physical  examination  with 
emphasis  on  evidence  of  irritation  or 
sensitization  of  the  skin  and  respiratory 
system,  shortness  of  breath,  or  irritation 
of  the  eyes. 

(ii)  Laboratory  examinations  for 
respirator  wearers  consisting  of  baseline 
and  annual  pulmonary  function  tests.  As 
a  minimum,  these  tests  shall  consist  of 
forced  vital  capacity  (FVC),  forced 
expiratory  volume  in  one  second  (FEVl), 
and  forced  expiratory  flow  (FEF). 

(iii)  Any  other  test  which  the 
examining  physician  deems  necessary 
to  complete  the  written  opinion. 

(iv)  Counseling  of  employees  having 
medical  conditions  that  would  be 
directly  or  indirectly  aggravated  by 
exposure  to  formaldehyde  on  the 
increased  risk  of  impairment  of  their 
health. 

(5)  Examinations  for  employees 
exposed  in  an  emergency.  The  employer 
shall  make  medical  examinations 
available  as  soon  as  possible  to  all 
employees  who  have  been  exposed  to 
formaldehyde  in  an  emergency. 

(i)  The  examination  shall  include  a 
medical  and  work  history  with  emphasis 
on  any  evidence  of  upper  or  lower 
respiratory  problems,  allergic 
conditions,  skin  reaction  or 
hypersensitivity,  and  any  evidence  of 
eye,  nose,  or  throat  irritation. 

(ii)  Other  examinations  shall  consist 
of  those  elements  considered 
appropriate  by  the  examining  physician. 
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(6)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  following  information  to  the 
examining  physician: 

(i)  A  copy  of  this  standard  and 
Appendices  A,  C,  D,  and  E; 

(ii)  A  description  of  the  affected 
employee's  job  duties  as  they  relate  to 
the  employee's  exposure  to 
formaldehyde; 

(iii)  The  representative  exposure  level 
for  the  employee's  job  assignment; 

(iv)  Information  concerning  any 
personal  protective  equipment  and 
respiratory  protection  used  or  to  be  used 
by  the  employee;  and 

(v)  Information  from  previous  medical 
examinations  of  the  affected  employee 
within  the  control  of  the  employer. 

(vi)  In  the  event  of  a  nonroutine 
examination  because  of  an  emergency, 
the  employer  shall  provide  to  the 
physician  as  soon  as  possible:  a 
description  of  how  the  emergency 
occurred  and  the  exposure  the  victim 
may  have  received. 

(7)  Physician 's  written  opinion,  (i)  For 
each  examination  required  under  this 
standard,  the  employer  shall  obtain  a 
written  opinion  from  the  examining 
physician.  This  written  opinion  shall 
contain  the  results  of  the  medical 
examination  except  that  it  shall  not 
reveal  specific  flndings  or  diagnoses 
unrelated  to  occupational  exposure  to 
formaldehyde.  The  written  opinion  shall 
include: 

(A)  The  physician's  opinion  as  to 
whether  the  employee  has  any  medical 
condition  that  would  place  the  employee 
at  an  increased  risk  of  material 
impairment  of  health  from  exposure  to 
formaldehyde; 

(B)  Any  recommended  limitations  on 
the  employee's  exposure  or  changes  in 
the  use  of  personal  protective 
equipment,  including  respirators; 

(C)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  any 
medical  conditions  which  would  be 
aggravated  by  exposure  to 
formaldehyde,  whether  these  conditions 
may  have  resulted  from  past 
formaldehyde  exposure  or  from 
exposure  in  an  emergency,  and  whether 
there  is  a  need  for  further  examination 
or  treatment. 

(ii)  The  employer  shall  provide  for 
retention  of  the  results  of  the  medical 
examination  and  tests  conducted  by  the 
physician. 

(iii)  The  employer  shall  provide  a 
copy  of  the  physician's  written  opinion 
to  the  affected  employee  within  15  days 
of  its  receipt. 

(m)  Hazard  communication — (1) 
General.  Notwithstanding  any 
exemption  granted  in  29  CFR 
1910.1200(b)(6)(iii)  for  wood  products. 


each  employer  who  has  a  workplace 
covered  by  this  standard  shall  comply 
with  the  requirements  of  29  CFR 
1910.1200(e)-(j). 

(i)  For  purposes  of  hazard 
communication,  formaldehyde  gas,  all 
mixtures  or  solutions  composed  of 
greater  than  0.1  percent  formaldehyde, 
and  materials  capable  of  releasing 
formaldehyde  into  the  air  under  any 
normal  condition  of  use  at 
concentrations  reaching  or  exceeding  0.1 
ppm  shall  be  considered  a  health 
hazard. 

(ii)  As  a  minimum,  specific  health 
hazards  that  the  employer  shall  address 
are:  cancer,  irritation  and  sensitization 
of  the  skin  and  respiratory  system,  eye 
and  throat  irritation,  and  acute  toxicity. 

(2)  Manufacturers  and  importers  who 
produce  or  import  formaldehyde  or 
formaldehyde  containing  products  shall 
provide  downstream  employers  using  or 
handling  these  products  with  an 
objective  determination  through  the 
required  labels  and  MSDSs  if  these 
items  may  constitute  a  health  hazard 
within  the  meaning  of  29  CFR 
1910.1200(d)  under  normal  conditions  of 
use. 

(3)  Labels,  (i)  The  employer  shall 
assure  that  hazard  warning  labels 
complying  with  the  requirements  of  29 
CFR  1910.1200(f)  are  affixed  to  all 
containers  where  the  presence  of 
formaldehyde  constitutes  a  health 
hazard. 

(ii)  Information  on  labels.  As  a 
minimum,  labels  shall  identify  the 
hazardous  chemical;  list  the  name  and 
address  of  the  responsible  party;  contain 
the  information  "Potential  Cancer 
Hazard";  and  appropriately  warn  of  all 
other  hazards  as  defined  in  29  CFR 
1910.1200,  Appendices  A  and  B. 

(iii)  Substitute  warning  labels.  The 
employer  may  use  warning  labels 
required  by  other  statutes,  regulations, 
or  ordinances  which  impart  the  same 
information  as  the  warning  statements 
required  by  this  paragraph. 

(4)  Material  safety  data  sheets,  (i) 
Any  employer  who  uses  formaldehyde- 
containing  materials  that  constitute  a 
health  hazard  as  deHned  in  this 
standard  shall  comply  with  the 
requirements  of  29  CFR  1910.1200(g) 
with  regard  to  the  development  and 
updating  of  Material  Safety  Data  Sheets. 

(ii)  Manufacturers,  importers,  and 
distributors  of  formaldehyde  containing 
materials  that  constitute  a  health  hazard 
as  defined  in  this  standard  shall  assure 
that  Material  Safety  Data  Sheets  and 
updated  information  are  provided  to  all 
employers  purchasing  such  materials  at 
the  time  of  the  initial  shipment  and  at 
the  time  of  the  first  shipment  after  a 
Material  Safety  Data  Sheet  is  updated. 


(n)  Employee  information  and 
training— {1]  Participation.  The 
employer  shall  assure  that  all  employees 
who  are  assigned  to  workplaces  where 
there  is  a  health  hazard  from 
formaldehyde  participate  in  a  training 
program. 

(2)  Frequency,  (i)  Employers  shall 
provide  employees  with  information  and 
training  on  formaldehyde  at  the  time  of 
their  initial  assignment  and  whenever  a 
new  hazard  from  formaldehyde  is 
introduced  into  their  work  area. 

(ii)  Employers  shall  provide  such 
information  and  training  at  least 
annually  for  all  employees  exposed  to 
formaldehyde  concentrations  at  or 
above  the  action  level  or  the  STEL. 

(3)  Training  program.  The  training 
program  shall  be  conducted  in  a  manner 
which  the  employee  is  able  to 
understand  and  shall  include: 

(i)  A  discussion  of  the  contents  of  this 
regulation  and  the  contents  of  the 
Material  Safery  Data  Sheet. 

(ii)  The  purpose  for  and  a  description 
of  the  medical  surveillance  program 
required  by  this  standard,  including: 

(A)  A  description  of  the  potential 
health  hazards  associated  with 
exposure  to  formaldehyde  and  a 
description  of  the  signs  and  symptoms 
of  exposure  to  formaldehyde. 

(B)  Instructions  to  immediately  report 
to  the  employer  the  development  of  any 
adverse  signs  or  symptoms  that  the 
employee  suspects  is  attributable  to 
formaldehyde  exposure. 

(iii)  Description  of  operations  in  the 
work  area  where  formaldehyde  is 
present  and  an  explanation  of  the  safe 
work  practices  appropriate  for  limiting 
exposure  to  formaldehyde  in  each  job; 

(iv)  The  purpose  for,  proper  use  of, 
and  limitations  of  personal  protective 
clothing  and  equipment; 

(v)  Instructions  for  the  handling  of 
spills,  emergencies,  and  clean-up 
procedures; 

(vi)  An  explanation  of  the  importance 
of  engineering  and  work  practice 
controls  for  employee  protection  and 
any  necessary  instruction  in  the  use  of 
these  controls;  and 

(vii)  A  review  of  emergency 
procedures  including  the  specific  duties 
or  assignments  of  each  employee  in  the 
event  of  an  emergency. 

(4)  Access  to  training  materials,  (i) 
The  employer  shall  inform  all  affected 
employees  of  the  location  of  written 
training  materials  and  shall  make  these 
materials  readily  available,  without 
cost,  to  the  affected  employees. 

(ii)  The  employer  shall  provide,  upon 
request,  all  training  materials  relating  to 
the  employee  training  program  to  the 
Assistant  Secretary  and  the  Director. 
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(o)  Recordkeeping— [\)  Exposure       ' 
measurements.  The  employer  shall 
establish  and  maintain  an  accurate 
record  of  all  measurements  taken  to 
monitor  employee  exposure  to 
formaldehyde.  This  record  shall  include: 

(i)  The  date  of  measurement; 

(ji)  The  operation  being  monitored; 

(iii)  The  methods  of  sampling  and 
analysis  and  evidence  of  their  accuracy 
and  precision; 

(iv)  The  number,  durations,  time,  and 
results  of  samples  taken; 

(v)  The  types  of  protective  devices 
worn;  and 

(vi)  The  names,  job  classifications, 
social  security  numbers,  and  exposure 
estimates  of  the  employees  whose 
exposures  are  represented  by  the  actual 
monitoring  results. 

(2)  Exposure  determinations.  Where 
the  employer  has  determined  that  no 
monitoring  is  required  under  this 
standard,  the  employer  shall  maintain  a 
record  of  the  objective  data  relied  upon 
to  support  the  determination  that  no 
employee  is  exposed  to  formaldehyde  at 
or  above  the  action  level.  i 

(3)  Medical  surveillance.  The  | 
employer  shall  establish  and  maintain 
an  accurate  record  for  each  employee 
subject  to  medical  surveillance  under 
this  standard.  This  record  shall  include: 

(i]  The  name  and  social  security 
number  of  the  employee; 

(ii)  The  physician's  written  opinion; 

(iii)  A  list  of  any  employee  health 
complaints  that  may  be  related  to 
exposure  to  formaldehyde. 

(iv)  A  copy  of  the  medical 
examination  results,  including  medical 
disease  questionnaires  and  results  of 
any  medical  tests  required  by  the 
standard  or  mandated  by  the  examining 
physician. 

(4)  Respirator  fit  testing,  (i)  The 
employer  shall  establish  and  maintain 
accurate  records  for  employees  subject 
to  negative  pressure  respirator  fit  testing 
required  by  this  standard. 

(ii)  This  record  shall  include: 

(A)  A  copy  of  the  protocol  selected  for 
respirator  fit  testing. 

(B)  A  copy  of  the  results  of  any  fit 
testing  periFormed. 

(C)  The  size  and  manufacturer  of  the 
types  of  respirators  available  for       | 
selection. 

(D)  The  date  of  the  most  recent  fit  I 
testing,  the  name  and  social  security 
number  of  each  tested  employee,  an 
the  respirator  type  and  facepiece 
selected. 

(5)  Record  retention.  The  employer 
shall  retain  records  required  by  this 
standard  for  at  least  the  following 
periods: 


1 


(i)  Exposure  records  and 
determinations  shall  be  kept  for  at  least 
30  years. 

(ii)  Medical  records  shall  be  kept  for 
the  duration  of  employment  plus  30 
years. 

(iii)  Respirator  fit  testing  records  shall 
be  kept  until  replaced  by  a  more  recent 
record. 

(6)  Availability  of  records,  (i)  Upon 
request,  the  employer  shall  make  all 
records  maintained  as  a  requirement  of  . 
this  standard  available  for  examination 
and  copying  to  the  Assistant  Secretary 
and  the  Director. 

(ii)  The  employer  shall  make 
employee  exposure  records,  including 
estimates  made  from  representative 
monitoring  and  available  upon  request 
for  examination,  and  copying  to  the 
subject  employee,  or  former  employee, 
and  employee  representatives  in 
accordance  with  29  CFR  1910.20{a)-(e) 
and(g)^i). 

(iii)  Employee  medical  records 
required  by  this  standard  shall  be 
provided  upon  request  for  examination 
and  copying,  to  the  subject  employee  or 
former  employee  or  to  anyone  having 
the  specific  written  consent  of  the 
subject  employee  or  former  employee. 

(p)  Dates— [}]  Effective  dates— [i] 
General.  This  section  shall  become 
effective  February  2. 1988,  except  as 
noted  below. 

(ii)  Laboratories.  This  standard  shall 
become  effective  for  anatomy,  histology, 
and  pathology  laboratories  February  2.  . 
1988,  except  as  noted  in  the  start-up 
date  section.  For  all  other  laboratories, 
paragraphs  (a)  and  (c)  of  this  standard 
shall  become  effective  February  2. 1988. 
and  paragraphs  (b)  and  (d)^o)  of  this 
standard  shall  become  effective  on 
September  1. 1988  except  as  noted  in  the 
start-up  date  section. 

(2)  Start-up  dates— (i)  Exposure 
determinations.  Initial  monitoring  or 
objective  determinations  that  no 
monitoring  is  required  by  the  standard 
shall  be  completed  by  6  months  after  the 
effective  date  of  the  standard. 

(ii)  Medical  surveillance.  The  initial 
medical  surveillance  or  all  eligible 
employees  shall  be  completed  by  6 
months  after  the  effective  date  of  the 
standard. 

(iii)  Emergencies.  The  emergency 
procedures  required  by  this  standard 
shall  be  implemented  by  6  months  after 
the  effective  date  of  the  standard. 

(iv)  Respiratory  protection. 
Respiratory  protection  as  required  in 
this  standard  shall  be  provided  as  soon 
as  possible  and  no  later  than  9  months 
after  the  effective  date  of  the  standard. 

(v)  Engineering  and  work  practice 
controls.  Engineering  and  work  practice 
controls  required  by  this  standard  shall 


be  implemented  as  soon  as  possible,  but 
no  later  than  one  year  after  the  effective 
date  of  this  standard. 
Appendix  A  to  5  1910.104ft— Substance 
Technical  Guidelines  for  Formalin 

The  following  Substance  Technical 
Guideline  for  Formalin  provides  information 
on  uninhibited  formalin  solution  (37% 
formaldehyde,  no  methanol  stabilizer).  It  is 
designed  to  inform  employees  at  the 
production  level  of  their  rights  and  duties 
under  the  formaldehyde  standard  whether 
their  job  title  defines  them  as  workers  or 
supervisors.  Much  of  the  information 
provided  is  general;  however,  some 
information  is  specific  for  formalin.  When 
employee  exposure  to  formaldehyde  is  from 
resins  capable  of  releasing  formaldehyde,  the 
resin  itself  and  other  impurities  or 
decomposition  products  may  also  be  toxic, 
and  employers  should  include  this 
information  as  well  when  informing 
employees  of  the  hazards  associated  with  the 
materials  they  handle.  The  precise  hazards 
associated  with  exposure  to  formaldehyde 
depend  both  on  the  form  (solid,  liquid,  or  gas) 
of  the  material  and  the  concentration  of 
formaldehyde  present.  For  example,  37-50 
percent  solutions  of  formaldehyde  present  a 
much  greater  hazard  to  the  skin  and  eyes 
from  spills  or  splashes  than  solutions 
containing  less  than  1  percent  formaldehyde. 
Individual  Substance  Technical  Guidelines 
used  by  the  employer  for  training  employees 
should  be  modified  to  properly  give 
information  on  the  material  actually  being 
used. 

Substance  Identification 

Chemical  Name:  Formaldehyde 

Chemical  Family:  Aldehyde 

Chemical  Formula:  HCHO 

Molecular  Weight-  30.03 

Chemical  Abstracts  Service  Number 
(CAS  Number):  50-00-0 
Synonyms:  Formalin;  Formic 

Aldehyde:  Paraform;  Formol;  Formalin 

(Methanol-free);  Fyde;  Formalith; 

Methanal;  Methyl  Aldehyde;  Methylene 

Glycol;  Methylene  Oxide; 

Tetraoxymethalene;  Oxomethane; 

Oxymethylene 

Components  and  Contaminants 

Percent:  37.0  Formaldehyde 
Percent:  63.0  Water 

(Note. — Inhibited  solutions  contain 
methanol.) 

Other  Contaminants:  Formic  acid 

(alcohol  free) 
Exposure  Limits: 

OSHA  TWA— 1  ppm 
OSHA  STEL— 2  ppm 

Physical  Data 

Description:  Colorless  liquid,  pungent 

odor 
Boiling  point:  214  T  (101  'C) 
Specific  Gravity:  1.08  (H20=l  @  20  °C) 


pfi-  2.8-4.0 

Solubility  in  Water  Miscible 

Solvent  Solubility:  Soluble  in  alcohol 

and  acetone 
Vapor  Density:  1.04  {Air=l  @  20  °CJ 
Odor  Threshold:  0.8-1  ppm 

Fire  and  Explosion  Hazard 

Moderate  fire  and  explosion  hazard 
when  exposed  to  heat  or  flame. 

The  flash  point  of  37%  formaldehyde 
solutions  is  above  normal  room 
temperature.  Inrt  the  explosion  range  is 
very  wide,  from  7  to  73%  by  volume  in 
air. 

Reaction  of  formaldehyde  with 
nitrogen  dioxide,  nitromethane. 
perchloric  acid  and  aniline,  or 
peroxyformic  acid  yields  explosive 
compounds. 

Flash  Point:  185  T  (85  *€)  closed  cup 
Lower  Explosion  Limit  7% 
Upper  Explosion  Limit:  73% 
Autoignition  Temperature:  806  T  (430 

•C) 
Flammability  Class  (OSHA):  HI  A 

Extinguishing  Media:  Use  dry 
chemical  "alcohol  foam",  carbon 
dioxide,  or  water  in  flooding  amounts  as 
fog.  Solid  streams  may  not  be  effective. 
Cool  fire-exposed  containers  with  water 
from  side  until  well  after  fire  is  out. 

Use  of  water  spray  to  flush  spills  can 
also  dilute  the  spill  to  produce 
nonflammable  mixtures.  Water  runoff, 
however,  should  be  contained  for 
treatment. 

National  Fire  Protection  Association 
Section  325M  Designation: 

Health:  2 — Materials  hazardous  to 
health,  but  areas  may  be  entered  with 
full-faced  mask  self-contained  breathing 
apparatus  which  provides  eye 
protection. 

Flammability:  2 — Materials  which 
must  be  moderately  heated  before 
ignition  will  occur.  Water  spray  may  be 
used  to  extinguish  the  fire  because  Uie 
material  can  be  cooled  below  its  flash 
point. 

Reactivity:  D — Materials  which  (in 
themselves]  are  normally  stable  even 
under  fire  exposure  conditions  and 
which  are  not  reactive  with  water. 
Normal  fire  fighting  procedures  may  be 
used. 

Reactivity 

Stability:  Formaldehyde  solutions 
may  self-polymerize  to  form 
paraformaldehyde  which  precipitates. 

Incompatibility  (Materials  to  Avoid): 
Strong  oKidtzing  agents,  caustics,  strong 
alkalies,  isocyanates,  anhydrides, 
oxides,  and  inorganic  acids. 
Formaldehyde  reacts  with  hydrochloric 
acid  to  form  the  potent  carcinogen,  bis- 
chloromethyl  ether.  Formaldehyde 


reacts  with  nitrogen  dioxide, 
nitromethane,  perchloric  acid  and 
aniline,  or  peroxyformic  acid  to  yield 
explosive  compounds.  A  violent  reaction 
occurs  when  formaldehyde  is  mixed 
with  strong  oxidizers. 

Hazardous  Combustion  or 
Decomposition  Products:  Oxygen  from 
the  air  can  oxidize  formaldehyde  to 
formic  acid,  especially  when  heated. 
Formic  acid  is  corrosive. 

Health  Hazard  Data 

Acute  Effects  of  Exposure 

Ingestion  (Swallowing):  Liquids 
containing  10  to  40%  formaldehyde 
cause  severe  irritation  and  inflammation 
of  the  mouth,  throat,  and  stomach. 
Severe  stomach  pains  will  follow 
ingestion  with  possible  loss  of 
consciousness  and  death.  Ingestion  of 
dilute  formaldehyde  solutions  (0.03- 
0.04%)  may  cause  discomfort  in  the 
stomach  and  pharynx. 

Inhalation  (Breathing):  Formaldehyde 
is  highly  irritating  to  the  upper 
respiratory  tract  and  eyes. 
Concentrations  of  0.5  to  2.0  ppm  may 
irritate  the  eyes,  nose,  and  throat  of 
some  individuals.  Concentrations  of  3  to 
5  ppm  also  cause  tearing  of  the  eyes  and 
are  intolerable  to  some  persons. 
Concentrations  of  10  to  20  ppm  cause 
difficulty  in  breathing,  burning  of  the 
nose  and  throat,  cough,  and  heavy 
tearing  of  the  eyes,  and  25  to  30  ppm 
causes  severe  respiratory  tract  injury 
leading  to  pulmonary  edema  and 
pneumonitis.  A  concentration  of  100 
ppm  is  immediately  dangerous  to  life 
and  health.  Deaths  from  accidental 
exposure  to  high  concentrations  of 
formaldehyde  have  been  reported. 

Skin  (Dermal):  Formalin  is  a  severe 
skin  irritant  and  a  sensitizer.  Contact 
with  formalin  causes  white 
discoloration,  smarting,  drying,  cracking, 
and  scaling.  Prolonged  and  repeated 
contact  can  cause  numbness  and  a 
hardening  or  tanning  of  the  skin. 
Previously  exposed  persons  may  react 
to  future  exposure  with  an  allergic 
eczematous  dermatitis  or  hives. 

Eye  Contact:  Formaldehyde  solutions 
splashed  in  the  eye  can  cause  injuries 
ranging  from  transient  discomfort  to 
severe,  permanent  corneal  clouding  and 
loss  of  vision.  The  severity  of  the  effect 
depends  on  the  concentration  of 
formaldehyde  in  the  solution  and 
whether  or  not  the  eyes  are  flushed  with 
water  immediately  after  the  accident. 

Note, — ^The  perception  of  formaldehyde  by 
odor  and  eye  irritation  becomes  less  sensitive 
with  time  as  one  adapts  to  formaldehyde. 
This  can  lead  to  overexposure  if  a  worker  is 
relying  on  formaldehyde's  warning  properties 
to  alert  him  or  her  to  the  potential  for 
exposure. 


Acute  Animal  Toxicity: 
Oral,  rats:  LD50  =  800  mg/kg 
Oral,  mouse:  LD50=42  mg/kg 
Inhalation,  rats:  LCLo=250  mg/kg 
Inhalation,  mouse:  LCLo=900  mg/kg 
Inhalation,  rats:  LC50=590  mg/kg 

Chronic  Effects  of  Exposure 

Carcinogenicity:  Formaldehyde  has 
the  potential  to  cause  cancer  in  humans. 
Repeated  and  prolonged  exposure 
increases  the  risk.  Various  animal 
experiments  have  conclusively  shown 
formaldehyde  to  be  a  carcinogen  in  rats. 
In  humans,  formaldehyde  exposure  has 
been  associated  with  cancers  of  the 
lung,  nasopharynx  and  oropharynx,  and 
nasal  passages. 

Mutagenicity:  Formaldehyde  is 
genotoxic  in  several  in  vitro  test 
systems  showing  properties  of  both  an 
initiator  and  a  promoter. 

Toxicity:  Prolonged  or  repeated 
exposure  to  formaldehyde  may  result  in 
respiratory  impairment.  Rats  exposed  to 
formaldehyde  at  2  ppm  developed 
benign  nasal  tiunors  and  changes  of  the 
cell  structure  in  the  nose  as  well  as 
inflamed  mucous  membranes  of  the 
nose.  Structural  changes  in  the  epithelial 
cells  in  the  human  nose  have  also  been 
observed.  Some  persons  have  developed 
asthma  or  bronchitis  following  exposure 
to  formaldehyde,  most  often  as  the 
result  of  an  accidental  spill  involving  a 
single  exposure  to  a  high  concentration 
of  formaldehyde. 

Emergency  and  First  A  id  Procedures 

Ingestion  (Swallowing):  If  the  victim  is 
conscious,  dilute,  inactivate,  or  absorb 
the  ingested  formaldehyde  by  giving 
milk,  activated  charcoal,  or  water.  Any 
organic  material  will  inactivate 
formaldehyde.  Keep  affected  person 
warm  and  at  rest.  Get  medical  attention 
immediately.  If  vomiting  occurs,  keep 
head  lower  than  hips. 

Inhalation  (Breathing):  Remove  the 
victim  from  the  exposure  area  to  fresh 
air  immediately.  Where  the 
formaldehyde  concentration  may  be 
very  high,  each  rescuer  must  put  on  a 
self-contained  breathing  apparatus 
before  attempting  to  remove  the  victim, 
and  medical  personnel  should  be 
informed  of  the  formaldehyde  exposure 
immediately.  If  breathing  has  stopped, 
give  artificial  respiration.  Keep  the 
affected  person  warm  and  at  rest. 
Qualified  first-aid  or  medical  personnel 
should  administer  oxygen,  if  available, 
and  maintain  the  patient's  airways  and 
blood  pressure  until  the  victim  can  be 
transported  to  a  medical  facility.  If 
exposure  results  in  a  highly  irritated 
upper  respiratory  tract  and  coughing 
continues  for  more  than  10  minutes,  the 
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worker  should  be  hospitalized  for      ' 
observation  and  treatment. 

Skin  Contact-  Remove  contaminated 
clothing  (including  shoes)  immediately. 
Wash  the  affected  area  of  your  body 
with  soap  or  mild  detergent  and  large 
amounts  of  water  until  no  evidence  of 
the  chemical  remains  (at  least  15  to  20 
minutes).  If  there  are  chemical  bums,  get 
first  aid  to  cover  the  area  with  sterile, 
dry  dressing,  and  bandages.  Get  medical 
attention  if  you  experience  appreciable 
eye  or  respiratory  irritation. 

Eye  Contact-  Wash  the  eyes 
immediately  with  large  amounts  of 
water  occasionally  lifting  lower  and 
upper  lids,  until  no  evidence  of  chemical 
remains  (at  least  15  to  20  minutes).  In 
case  of  bums,  apply  sterile  bandages 
loosely  without  medication.  Get  medical 
attention  immediately.  If  you  have   J 
experienced  appreciable  eye  irritation 
from  a  splash  or  excessive  exposure, 
you  should  be  referred  promptly  to  an 
opthamologist  for  evaluation. 

Emergency  Procedures  | 

Emergencies:  If  you  work  in  an  area 
where  a  large  amount  of  formaldehyde 
could  be  released  in  an  accident  or  from 
equipment  failure,  your  employer  must 
develop  procedures  to  be  followed  in 
event  of  an  emergency.  You  should  be 
trained  in  your  specific  duties  in  the 
event  of  an  emergency,  and  it  is 
important  that  you  clearly  understand 
these  duties.  Emergency  equipment  must 
be  accessible  and  you  should  be  trained 
to  use  any  equipment  that  you  migh 
need.  Formaldehyde  contaminated 
equipment  must  be  cleaned  before 
reuse. 

If  a  spill  of  appreciable  quantity 
occurs,  leave  the  area  quickly  unless 
you  have  specific  emergency  duties.  Do 
not  touch  spilled  material.  Designated 
persons  may  stop  the  leak  and  shut  off 
ignition  sources  if  these  procedures  can 
be  done  without  risk.  Designated 
persons  should  isolate  the  hazard  area 
and  deny  entry  except  for  necessary 
people  protected  by  suitable  protective 
clothing  and  respirators  adequate  for  the 
exposure.  Use  water  spray  to  reduce 
vapors.  Do  not  smoke,  and  prohibit  all 
flames  or  flares  in  the  hazard  area. 

Special  Firefighting  Procedures:  Learn 
procedures  and  responsibilities  in  die 
event  of  a  fire  in  your  workplace. 
Become  familiar  with  the  appropriate 
equipment  and  supplies  and  their 
location.  In  firefighting,  withdraw 
immediately  in  case  of  rising  sound  from 
venting  safety  device  or  any 
discoloration  of  storage  tank  due  to  fire. 

Spill.  Leak,  and  Disposal  Procedures 

Occupational  Spill:  For  small      ] 
containers,  place  the  leaking  container 


in  a  well  ventilated  area.  Take  up  small 
spills  with  absorbent  material  and  place 
the  waste  into  properly  labeled 
containers  for  later  disposal.  For  larger 
spills,  dike  the  spill  to  minimize 
contamination  and  facilitate  salvage  or 
disposal.  You  may  be  able  to  neutralize 
the  spill  with  sodium  hydroxide  or 
sodium  sulfite.  Your  employer  must 
comply  with  EPA  rules  regarding  the 
clean-up  of  toxic  waste  and  notify  state 
and  local  authorities,  if  required.  If  the 
spill  is  greater  than  1.000  lb/day.  it  is 
reportable  under  EPA's  Superfund 
legislation. 

Waste  Disposal:  Your  employer  must 
dispose  of  waste  containing 
formaldehyde  in  accordance  with 
applicable  local,  state,  and  Federal  law 
and  in  a  manner  that  minimizes 
exposure  of  employees  at  the  site  and  of 
the  clean-up  crew. 

Monitoring  and  Measurement 
Procedures 

Monitoring  Requirements:  If  your 
exposure  to  formaldehyde  exceeds  the 
0.5  ppm  action  level  or  the  2  ppm  STEL, 
your  employer  must  monitor  your 
exposure.  Your  employer  need  not 
measure  every  exposure  if  a  "high 
exposure"  employee  can  be  identified. 
This  person  usually  spends  the  greatest 
amount  of  time  nearest  the  process 
equipment.  If  you  are  a  "representative 
employee",  you  will  be  asked  to  wear  a 
sampling  device  to  collect 
formaldehyde.  This  device  may  be  a 
passive  badge,  a  sorbent  tube  attached 
to  a  pump,  or  an  impinger  containing 
liquid.  You  should  perform  your  work  as 
usual,  but  inform  the  person  who  is 
conducting  the  monitoring  of  any 
difficulties  you  are  having  wearing  the 
device. 

Evaluation  of  8-hour  Exposure: 
Measurements  taken  for  the  purpose  of 
determining  time-weighted  average 
(TWA)  exposures  are  best  taken  with 
samples  covering  the  full  shift.  Samples 
collected  must  be  taken  from  the 
employee's  breathing  zone  air. 

Short-term  Exposure  Evaluation:  If 
there  are  tasks  that  involve  brief  but 
intense  exposure  to  formaldehyde, 
employee  exposure  must  be  measured  to 
assure  compliance  with  the  STEL. 
Sample  collections  are  for  brief  periods, 
only  15  minutes,  but  several  samples 
may  be  needed  to  identify  the  peak 
exposu.e. 

Monitoring  Techniques:  OSHA's  only 
requirement  for  selecting  a  method  for 
sampling  and  analysis  is  that  the 
methods  used  accurately  evaluate  the 
concentration  of  formaldehyde  in 
employees'  breathing  zones.  Sampling 
and  analysis  may  be  performed  by 
collection  of  formaldehyde  on  liquid  or 


solid  sorbents  with  subsequent  chemical 
analysis.  Sampling  and  analysis  may 
also  be  performed  by  passive  diffusion 
monitors  and  short-term  exposure  may 
be  measured  by  instruments  such  as 
real-time  continuous  monitoring  systems 
and  portable  direct  reading  instruments. 
Notification  of  Results:  Your  employer 
must  inform  you  of  the  results  of 
exposure  monitoring  representative  of 
your  job.  You  may  be  informed  in 
writing,  but  posting  the  results  where 
you  have  ready  access  to  them 
constitutes  compliance  with  the 
standard. 

Protective  Equipment  and  Clothing 

[Material  impervious  to  formaldehyde 
is  needed  if  the  employee  handles 
formaldehyde  solutions  of  1%  or  more. 
Other  employees  may  also  require 
protective  clothing  or  equipment  to 
prevent  dermatitis.) 

Respiratory  Protection:  Use  NIOSH- 
approved  full  facepiece  negative 
pressure  respirators  equipped  with 
approved  cartridges  or  canisters  within 
the  use  limitations  of  these  devices. 
(Present  restrictions  on  cartridges  and 
canisters  do  not  permit  them  to  be  used 
for  a  full  workshift.)  In  all  other 
situations,  use  positive  pressure 
respirators  such  as  the  positive-pressure 
air  purifying  respirator  or  the  self- 
contained  breathing  apparatus  (SCBA). 
If  you  use  a  negative  pressure  respirator, 
your  employer  must  provide  you  with  fit 
testing  of  the  respirator  at  least  once  a 
year  in  accordance  with  the  procedures 
outlined  in  Appendix  E. 

Protective  Gloves:  Wear  protective 
(impervious)  gloves  provided  by  your 
employer,  at  no  cost,  to  prevent  contact 
with  formahn.  Your  employer  should 
select  these  gloves  based  on  the  results 
of  permeation  testing  and  in  accordance 
with  the  ACGIH  Guidelines  for 
Selection  of  Ch9mical  Protective 
Clothing. 

Eye  Protection:  If  you  might  be 
splashed  in  the  eyes  with  formalin,  it  is 
essential  that  you  wear  goggles  or  some 
other  type  of  complete  protection  for  the 
eye.  You  may  also  need  a  face  shield  if 
your  face  is  likely  to  be  splashed  with 
formalin,  but  you  must  not  substitute 
face  shields  for  eye  protection.  (This 
section  pertains  to  formaldehyde 
solutions  of  1%  or  more.) 

Other  Protective  Equipment:  You  must 
wear  protective  (impervious)  clothing 
and  equipment  provided  by  your 
employer  at  no  cost  to  prevent  repeated 
or  prolonged  contact  with  formaldehyde 
liquids.  If  you  are  required  to  change 
into  whole-body  chemical  protective 
clothing,  your  employer  must  provide  a 
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change  room  for  your  privacy  and  for 
storage  of  your  normal  clothing. 

If  you  are  splashed  with 
formaldehyde,  use  the  emergency 
showers  and  eyewash  fountains 
provided  by  your  employer  immediately 
to  prevent  serious  injury.  Report  the 
incident  to  your  supervisor  and  obtain 
necessary  medical  support. 

Entry  Into  an  IDLH  Atmosphere 

Enter  areas  where  the  formaldehyde 
concentration  might  be  100  ppm  or  more 
only  with  complete  body  protection 
including  a  self-contained  breathing 
apparatus  with  a  full  facepiece  operated 
in  a  positive  pressure  mode  or  a 
supplied  air  respirator  with  full 
facepiece  and  operated  in  a  positive 
pressure  mode.  This  equipment  is 
essential  to  protect  your  life  and  health 
under  such  extreme  conditions. 

Engineering  Controls 

Ventilation  is  the  most  widely  applied 
engineering  control  method  for  reducing 
the  concentration  of  airborne 
substances  in  the  breathing  zones  of 
workers.  There  are  two  distinct  types  of 
ventilation. 

Local  Exhaust- Local  exhaust 
ventilation  is  designed  to  capture 
airborne  contaminants  as  near  to  the 
point  of  generation  as  possible.  To 
protect  you,  the  direction  of  contaminant 
flow  must  always  be  toward  the  local 
exhaust  system  inlet  and  away  from 
you. 

General  (Mechanical):  General 
dilution  ventilation  involves  continuous 
introduction  of  fresh  air  into  the 
workroom  to  mix  with  the  contaminated 
air  and  lower  your  breathing  zone 
concentration  of  formaldehyde. 
Effectiveness  depends  on  the  number  of 
air  changes  per  hour.  Where  devices 
emitting  formaldehyde  are  spread  out 
over  a  large  area,  general  dilution 
ventilation  may  be  the  only  practical 
method  of  control. 

Work  Practices:  Work  practices  and 
administrative  procedures  are  an 
important  part  of  a  control  system.  If 
you  are  asked  to  perform  a  task  in  a 
certain  manner  to  limit  your  exposure  to 
formaldehyde,  it  is  extremely  important 
that  you  follow  these  procedures. 

Medical  Surveillance 

Medical  surveillance  helps  to  protect 
employees'  health.  You  are  encouraged 
strongly  to  participate  in  the  medical 
surveillance  program. 

Your  employer  must  make  a  medical 
surveillance  program  available  at  no 
expense  to  you  and  at  a  reasonable  time 
and  place  if  you  are  exposed  to 
formaldehyde  at  concentrations  above 
0.5  ppm  as  an  8-hour  average  or  2  ppm 


over  any  15-minute  period.  You  will  be 
offered  medical  surveillance  at  the  time 
of  your  initial  assignment  and  once  a 
year  afterward  as  long  as  your  exposure 
is  at  least  0.5  ppm  (TWA)  or  2  ppm 
(STEL).  Even  if  your  exposure  is  below 
these  levels,  you  should  inform  your 
employer  if  you  have  signs  and 
symptoms  that  you  suspect,  through 
your  training,  are  related  to  your 
formaldehyde  exposure  because  you 
may  need  medical  surveillance  to 
determine  if  your  health  is  being 
impaired  by  your  exposure. 
The  surveillance  plan  includes: 

(a)  A  medical  disease  questionnaire. 

(b)  A  physical  examination  if  the 
physician  determines  this  is  necessary. 

If  you  are  required  to  wear  a 
respirator,  your  employer  must  offer  you 
a  physical  examination  and  a 
pulmonary  function  test  every  year. 

The  physician  must  collect  all 
information  needed  to  determine  if  you 
are  at  increased  risk  from  your  exposure 
to  formaldehyde.  At  the  physician's 
discretion,  the  medical  examination  may 
include  other  tests,  such  as  a  chest  x- 
ray.  to  make  this  determination. 

After  a  medical  examination  the 
physician  will  provide  your  employer 
with  a  written  opinion  which  includes 
any  special  protective  measures 
recommended  and  any  restrictions  on 
your  exposure.  The  physician  must 
inform  you  of  any  medical  conditions 
you  have  which  would  be  aggravated  by 
exposure  to  formaldehyde. 

All  records  from  your  medical 
examinations,  including  disease 
surveys,  must  be  retained  at  your 
employer's  expense. 

Emergencies 

If  you  are  exposed  to  formaldehyde  in 
an  emergency  and  develop  signs  or 
symptoms  associated  with  acute  toxicity 
from  formaldehyde  exposure,  your 
employer  must  provide  you  with  a 
medical  examination  as  soon  as 
possible.  This  medical  examination  will 
include  all  steps  necessary  to  stabilize 
your  health.  You  may  be  kept  in  the 
hospital  for  observation  if  your 
symptoms  are  severe  to  ensure  that  any 
delayed  effects  are  recognized  and 
treated. 

Appendix  B  to  §  1910.1048— Sampling 
Strategy  and  Analytical  Methods  for 
Formaldehyde 

To  protect  the  health  of  employees, 
exposure  measurements  must  be 
unbiased  and  representative  of 
employee  exposure.  The  proper 
measurement  of  employee  exposure 
requires  more  than  a  token  commitment 
on  the  part  of  the  employer.  OSHA's 
mandatory  requirements  establish  a 


baseline;  under  the  best  of 
circumstances  all  questions  regarding 
employee  exposure  will  be  answered. 
Many  employers,  however,  will  wish  to 
conduct  more  extensive  monitoring 
before  undertaking  expensive 
commitments,  such  as  engineering 
controls,  to  assure  that  the  modifications 
are  truly  necessary.  The  following 
sampling  strategy,  which  was  developed 
at  NIOSH  by  Nelson  A.  Leidel.  Kenneth 
A.  Busch.  and  Jeremiah  R.  Lynch  and 
described  in  NIOSH  publication  No.  77- 
173  (Occupational  Exposure  Sampling 
Strategy  Manual)  will  assist  the 
employer  in  developing  a  strategy  for 
determining  the  exposure  of  his  or  her 
employees. 

There  is  no  one  correct  way  to 
determine  employee  exposure. 
Obviously,  measuring  the  exposure  of 
every  employee  exposed  to 
formaldehyde  will  provide  the  most 
information  on  any  given  day.  Where 
few  employees  are  exposed,  this  may  be 
a  practical  solution.  For  most  employers, 
however,  use  of  the  following  strategy 
will  give  just  as  much  information  at 
less  cost. 

Exposure  data  collected  on  a  single 
day  will  not  automatically  guarantee  the 
employer  that  his  or  her  workplace  is 
always  in  compliance  with  the 
formaldehyde  standard.  This  does  not 
imply,  however,  that  it  is  impossible  for 
an  employer  to  be  sure  that  his  or  her 
worksite  is  in  compliance  with  the 
standard.  Indeed,  a  properly  designed 
sampling  strategy  showing  that  all 
employees  are  exposed  below  the  PELs. 
at  least  with  a  95  percent  certainty,  is 
compelling  evidence  that  the  exposure 
limits  are  being  achieved  provided  that 
measurements  are  conducted  using  valid 
sampling  strategy  and  approved 
analytical  methods. 

There  are  two  PELs.  the  TWA 
concentration  and  the  STEL  Most 
employers  will  find  that  one  of  these 
two  limits  is  more  critical  in  the  control 
of  their  operations,  and  OSHA  expects 
that  the  employer  will  concentrate 
monitoring  efforts  on  the  critical 
component  If  the  more  difficult 
exposure  is  controlled,  this  information, 
along  with  calculations  to  support  the 
assumptions,  should  be  adequate  to 
show  that  the  other  exposure  limit  is 
also  being  achieved. 

Sampling  Strategy 

Determination  of  the  Need  for  Exposure 
Measurements 

The  employer  must  determine  whether 
employees  may  be  exposed  to 
concentrations  in  excess  of  the  action 
level.  This  determination  becomes  the 
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first  step  in  an  employee  exposure      I 
monitoring  program  that  minimizes 
employer  sampling  burdens  while 
providing  adequate  employee 
protection.  If  employees  may  be 
exposed  above  the  action  level,  the 
employer  must  measure  exposure. 
Otherwise,  an  objective  determination 
that  employee  exposure  is  low  provides 
adequate  evidence  that  exposure 
potential  has  been  examined. 

The  employer  should  examine  all 
available  relevant  information,  eg. 
insurance  company  and  trade 
association  data  and  information  from 
suppliers  or  exposure  data  collected 
from  similar  operations.  The  employer 
may  also  use  previously-conducted 
sampling  including  area  monitoring.  The 
employer  must  make  a  determination 
relevant  to  each  operation  although  this 
need  not  be  on  a  separate  piece  of 
paper.  If  the  employer  can  demonstrate 
conclusively  that  no  employee  is 
exposed  above  the  action  level  or  the 
STEL  through  the  use  of  objective  data, 
the  employer  need  proceed  no  furtha'  on 
employee  exposure  monitoring  until 
such  time  that  conditions  have  changed 
and  the  determination  is  no  longer  valid. 

If  the  employer  cannot  determine  that 
employee  exposure  is  less  than  the 
action  level  and  the  STEL,  employee 
exposure  monitoring  will  have  to  be 
conducted. 

Workplace  Material  Survey 

The  primary  purpose  of  a  survey  of 
raw  material  is  to  determine  if 
formaldehyde  is  being  used  in  the  work 
environment  and  if  so,  the  conditions 
under  which  formaldehyde  is  being 
used. 

The  first  step  is  to  tabulate  all      ' 
situations  where  formaldehyde  is  used 
in  a  manner  such  that  it  may  be  released 
into  the  workplace  atmosphere  or 
contaminate  the  skin.  This  information 
should  be  available  through  analysis  of 
company  records  and  information  on  the 
MSDSs  available  through  provisions  of 
this  standard  and  the  Hazard 
Communication  standard. 

If  there  is  an  indication  from  materials 
handling  records  and  accompanying 
MSDSs  that  formaldehyde  is  being  used 
in  the  following  types  of  processes  or 
work  operations,  there  may  be  a 
potential  for  releasing  formaldehyde 
into  the  workplace  atmosphere: 

(1)  Any  operation  that  involves 
grinding,  sanding,  sawing,  cutting,  j 
crushing,  screening,  sieving,  or  any  other 
manipulation  of  material  that  generates 
formaldehyde-bearing  dust  I 

(2)  Any  processes  where  there  have 
been  employee  complaints  or  symptoms 
indicative,  of  exposure  to  formaldehyde 


(3)  Any  liquid  or  spray  process 
involving  formaldehyde 

(4)  Any  process  that  uses 
formaldehyde  in  preserved  tissue 

(5)  Any  process  that  involves  the 
heating  of  a  formaldehyde-bearing  resin. 
Processes  and  work  operations  that  use 
formaldehyde  in  these  manners  will 
probably  require  further  investigation  at 
the  worksite  to  determine  the  extent  of 
employee  monitoring  that  should  be 
conducted. 

Workplace  Observations 

To  this  point,  the  only  intention  has 
been  to  provide  an  indication  as  to  the 
existence  of  potentially  exposed 
employees.  With  this  information,  a  visit 
to  the  workplace  is  needed  to  observe 
work  operations,  to  identify  potential 
health  hazards,  and  to  determine 
whether  any  employees  may  be  exposed 
to  hazardous  concentrations  of 
formaldehyde. 

In  many  circumstances,  sources  of 
formaldehyde  can  be  identified  through 
the  sense  of  smell.  However,  this 
method  of  detection  should  be  used  with 
caution  because  of  olfactory  fatigue. 

Employee  location  in  relation  to 
source  of  formaldehyde  is  important  in 
determining  if  an  employee  may  be 
significantly  exposed  to  formaldehyde. 
In  most  instances,  the  closer  a  worker  is 
to  the  source,  the  higher  the  probability 
that  a  significant  exposure  will  occur. 

Other  characteristics  should  be 
considered.  Certain  high  temperature 
operations  give  rise  to  higher 
evaporation  rates.  Locations  of  open 
doors  and  windows  provide  natural 
ventilation  that  tend  to  dilute 
formaldehyde  emissions.  General  room 
ventilation  also  provides  a  measure  of 
control. 

Calculation  of  Potential  Exposure 
Concentrations 

By  knowing  the  ventilation  rate  in  a 
workplace  and  the  quantity  of 
formaldehyde  generated,  the  employer 
may  be  able  to  determine  by  calculation 
if  the  PELs  might  be  exceeded.  To 
account  for  poor  mixing  of 
formaldehyde  into  the  entire  room, 
locations  of  fans  and  proximity  of 
employees  to  the  work  operation,  the 
employer  must  include  a  safety  factor.  If 
an  employee  is  relatively  close  to  a 
source,  particularly  if  he  or  she  is 
located  downwind,  a  safety  factor  of  100 
may  be  necessary.  For  other  situations, 
a  factor  of  10  may  be  acceptable.  If  the 
employer  can  demonstrate  through  such 
calculations  that  employee  exposure 
does  not  exceed  the  action  level  or  the 
STEL,  the  employer  may  use  this 
information  as  objective  data  to 


demonstrate  compliance  with  he 
standard. 

Sampling  Strategy 

Once  the  employer  determines  that 
there  is  a  possibility  of  substantial 
employee  exposure  to  formaldehyde,  the 
employer  is  obligated  to  measure 
employee  exposure. 

The  next  step  is  selection  of  a 
maximum  risk  employee.  When  there 
are  different  processes  where  employees 
may  be  exposed  to  formaldehyde,  a 
maximum  risk  employee  should  be 
selected  for  each  work  operation. 
Selection  of  the  maximum  risk 
employee  requires  professional 
judgment.  The  best  procedure  for 
selecting  the  maximum  risk  employee  is 
to  observe  employees  and  select  the 
person  closest  to  the  source  of 
formaldehyde.  Employee  mobility  may 
affect  this  selection;  eg.  if  the  closest 
employee  is  mobile  in  his  tasks,  he  may 
not  be  the  maximum  risk  employee.  Air 
movement  patterns  and  differences  in 
work  habits  will  also  affect  selection  of 
the  maximum  risk  employee. 

When  many  employees  perform 
essentially  the  same  task,  a  maximum 
risk  employee  cannot  be  selected.  In  this 
circumstance,  it  is  necessary  to  resort  to 
random  sampling  of  the  group  of 
workers.  The  objective  is  to  select  a 
subgroup  of  adequate  size  so  that  there 
is  a  high  probability  that  the  random 
sample  will  contain  at  least  one  worker 
with  high  exposure  if  one  exists.  The 
number  of  persons  in  the  group 
influences  the  number  that  need  to  be 
sampled  to  ensure  that  at  least  one 
individual  from  the  highest  10  percent 
exposure  group  is  contained  in  the 
sample.  For  example,  to  have  90  percent 
confidence  in  the  results,  if  the  group 
size  is  10,  nine  should  be  sampled;  for 
50,  only  18  need  to  be  sampled. 

If  measurement  shows  exposure  to 
formaldehyde  at  or  above  the  action 
level  or  the  STEL,  the  employer  needs  to 
identify  all  other  employees  who  may  be 
exposed  at  or  above  the  action  level  or 
STEL  and  measure  or  otherwise 
accurately  characterize  the  exposure  of 
these  employees. 

Whether  representative  monitoring  or 
random  sampling  are  conducted,  the 
purpose  remains  the  same — to 
determine  if  the  exposure  of  any 
employee  is  above  the  action  level.  If 
the  exposure  of  the  most  exposed 
employee  is  less  than  the  action  level 
and  the  STEL.  regardless  of  how  the 
employee  is  identified,  then  it  is 
reasonable  to  assume  that 
measurements  of  exposure  of  the  other 
employees  in  that  operation  would  be 
below  the  action  level  and  the  STEL. 


Federal  Register  /  Vol  52.  No.  233  /  Friday.  December  4.  1987  /  Rules  and  Regulations 


Exposure  Measurements 
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There  is  no  "best"  measurement 
strategy  for  all  situations.  Some 
elements  to  consider  in  developing  a 
strategy  are: 

(1)  Availability  and  cost  of  sampling 
equipment 

(2)  Availability  and  cost  of  analytic 
facilities 

(3)  Availability  and  cost  of  personnel 
to  take  samples 

(4)  Location  of  employees  and  work 
operations 

(5)  Intraday  and  inlerday  variations  in 
the  process 

(6)  Precision  and  accuracy  of  sampling 
and  analytic  methods,  and 

(7)  Number  of  samples  needed. 
Samples  taken  for  determining 

compliance  with  the  STEL  differ  fix»m 
those  that  measure  the  TWA 
concentration  in  important  ways.  STEL 
samples  are  best  taken  in  a  nonrandom 
fashion  using  all  available  knowledge 
relating  to  the  area,  the  individual,  and 
the  process  to  obtain  samples  during 
periods  of  maximum  expected 
concentrations.  At  least  three 
measurements  on  a  shift  are  generally 
needed  to  spot  gross  errors  or  mistakes; 
however,  only  the  highest  value 
represents  the  STEL. 

If  an  operation  remains  constant 
throughout  the  workshift,  a  much  greater 
number  of  samples  would  need  to  be 
taken  over  the  32  discrete 
nonoverlapping  periods  in  an  8-hour 
workshift  to  verify  compliance  with  a 
STEL.  If  employee  exposure  is  truly 
uniform  throughout  the  workshift. 
however,  an  employer  in  compliance 
with  the  1  ppm  TWA  would  be  in 
compliance  with  the  2  ppm  STEL,  and 
this  determination  can  probably  be 
made  using  objective  data. 

Need  to  Repeat  the  Monitoring  Strategy 

Interday  and  intraday  fluctuations  in 
employee  exposure  are  mostly 
influenced  by  the  physical  processes 
that  generate  formaldehyde  and  the 
work  habits  of  the  employee.  Hence,  in- 
plant  process  variations  influence  the 
employer's  determination  of  whether  or 
not  additional  controls  need  to  be 
imposed.  Measurements  that  employee 
exposure  is  low  on  a  day  that  is  not 
representative  of  worst  conditions  may 
not  provide  sufficient  information  to 
determine  whether  or  not  additional 
engineering  controls  should  be  installed 
to  achieve  the  PELs. 

The  person  responsible  for  conducting 
sampling  must  be  aware  of  systematic 
changes  which  will  negate  the  validity 
of  the  sampling  results.  Systematic 
changes  in  formaldehyde  exposure 


concentration  for  an  employee  can  occur 
due  to: 

(1)  The  employee  changing  patterns  of 
movement  in  the  workplace 

(2)  Closing  of  plant  doors  and 
windows 

(3)  Changes  in  ventilation  from  season 
to  season 

(4)  Decreases  in  ventilation  efficiency 
or  abrupt  failure  of  engineering  control 
equipment 

(5)  Changes  in  the  production  process 
or  work  habits  of  the  employee. 

Any  of  these  changes,  if  they  may  result 
in  additional  exposure  that  reaches  the 
next  level  of  action  {i.e.  0.5  or  1.0  ppm  as 
an  8-hr  average  or  2  ppm  over  15 
minutes)  require  the  employer  to 
perform  additional  monitoring  to 
reassess  employee  exposure. 

A  number  of  methods  are  suitable  for 
measuring  employee  exposure  to 
formaldehyde  or  for  characterizing 
emissions  within  the  worksite.  The 
preamble  to  this  standard  describes 
some  methods  that  have  been  widely 
used  or  subjected  to  validation  testing. 
A  detailed  analytical  procedure  derived 
from  the  OSHA  Method  52  for  acrolein 
and  formaldehyde  is  presented  below 
for  informational  purposes. 

Inclusion  of  OSHA's  method  in  this 
appendix  in  no  way  imphes  that  it  is  the 
only  acceptable  way  to  measure 
employee  exposure  to  formaldehyde. 
Other  methods  that  are  free  from 
significant  interferences  and  that  can 
determine  formaldehyde  at  the 
permissible  exposure  limits  within  ±25 
percent  of  the  "true"  value  at  the  95 
percent  confidence  level  are  also 
acceptable.  Where  applicable,  the 
method  should  also  be  capable  of 
measuring  formaldehyde  at  the  action 
level  to  ±35  percent  of  the  "true"  value 
with  a  95  percent  confidence  level. 
OSHA  encourages  employers  to  choose 
methods  that  will  be  best  for  their 
individual  needs.  The  employer  must 
exercise  caution,  however,  in  choosing 
an  appropriate  method  since  some 
techniques  suffer  from  interferences  that 
are  likely  to  be  present  in  workplaces  of 
certain  industry  sectors  where 
formaldehyde  is  used. 

OSHA 's  Analytical  Laboratory  Method 

Method  No:  52 
Matrix:  Air 

Target  Concentration:  1  ppm  (1.2  mg/ 
ms) 

Procedures:  Air  samples  are  collected 
by  drawing  known  volumes  of  air 
through  sampling  tubes  containing 
XAD-2  adsorbent  which  have  been 
coated  with  2-(hydroxymethyl) 
piperidine.  The  samples  are  desorbed 
with  toluene  and  then  analyzed  by  gas 


chromatography  using  a  nitrogen 

selective  detector. 
Recommended  Sampling  Rate  and  Air 

Volumes:  0.1  L/min  and  24  L 
Reliable  Quantitation  Limit.-\%  ppb  (20 

Mg/m») 
Standard  Error  of  Estimate  at  the  Target 

Concentration:  7.3% 
Status  of  the  Method:  A  sampling  and 

analytical  method  that  has  been 

subjected  to  the  established 

evaluation  procedures  of  the  Organic 

Methods  Evaluation  Branch. 
Date:  March  1985 

1.  General  Discussion 

1.1    Background:  The  current  OSHA 
method  for  collecting  acrolein  vapor 
recommends  the  use  of  activated  13X 
molecular  sieves.  The  samples  must  be 
stored  in  an  ice  bath  during  and  after 
sampling  and  also  they  must  be 
analyzed  within  48  hours  of  collection. 
The  current  OSHA  method  for  collecting 
formaldehyde  vapor  recommends  the 
use  of  bubblers  containing  10%  methanol 
in  water  as  the  trapping  solution. 

This  work  was  undertaken  to  resolve 
the  sample  stability  problems  associated 
with  acrolein  and  also  to  eliminate  the 
need  to  use  bubblers  to  sample 
formaldehyde.  A  goal  of  this  work  was 
to  develop  and/or  to  evaluate  a  common 
sampling  and  analytical  procedure  for 
acrolein  and  formaldehyde. 

NIOSH  has  developed  independent 
methodologies  for  acrolein  and 
formaldehyde  which  recommend  the  use 
of  reagent-coated  adsorbent  tubes  to 
collect  the  aldehydes  as  stable 
derivatives.  The  formaldehyde  sampling 
tubes  contain  Chromosorb  102 
adsorbent  coated  with  N- 
benzylethanolamine  (BEA)  which  reacts 
with  formaldehyde  vapor  to  form  a 
stable  oxazolidine  compound.  The 
acrolein  sampling  tubes  contain  XAD-2 
adsorbent  coated  with  2- 
(hydroxymethyl)piperidine  (2-HMP) 
which  reacts  with  acrolein  vapor  to  form 
a  different,  stable  oxazolidine 
derivative.  Acrolein  does  not  appear  to 
react  with  BEA  to  give  a  suitable 
reaction  product.  Therefore,  the 
formaldehyde  procedure  cannot  provide 
a  common  method  for  both  aldehydes. 
However,  formaldehyde  does  react  with 
2-HMP  to  form  a  very  suitable  reaction 
product.  It  is  the  quantitative  reaction  of 
acrolein  and  formaldehyde  with  2-HMP 
that  provides  the  basis  for  this 
evaluation. 

This  sampling  and  analytical 
procedure  is  very  similar  to  the  method 
recommended  by  NIOSH  for  acrolein. 
Some  changes  in  the  NIOSH 
methodology  were  necessary  to  permit 
the  simultaneous  determination  of  both 
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aldehydes  and  also  to  accommodate  , 
OSHA  laboratory  equipment  and  ^ 
analytical  techniques. 

1 .2    Limit-defining  parameters:  The 
analyte  air  corcentrations  reported  in 
this  method  are  based  on  the 
recommended  air  volume  for  each 
analyte  collected  separately  and  a 
desorption  volume  of  1  mL  The  amounts 
are  presented  as  acrolein  and/or 
formaldehyde,  even  though  the 
derivatives  are  the  actual  species 
analyzed. 

1.2.1  Detection  limits  of  the 
analytical  procedure:  The  detection 
limit  of  the  analytical  procedure  was  386 
pg  per  injection  for  formaldehyde.  This 
was  the  amount  of  analyte  which  gave  a 
peak  whose  height  was  about  five  times 
the  height  of  the  peak  given  by  the 
residual  formaldehyde  derivative  in  a 
typical  blank  front  section  of  the 
recommended  sampling  tube. 

1.2.2  Detection  limits  of  the  overall 
procedure:  The  detection  limits  of  the 
overall  procedure  were  482  ng  per 
sample  (16  ppb  or  20  fig/m'  for 
formaldehyde).  This  was  the  amount  of 
analyte  spiked  on  the  sampling  device 
which  allowed  recoveries  approximately 
equal  to  the  detection  Hmit  of  the 
analytical  procedure. 

1.2.3  Reliable  quantitation  limits: 
The  reliable  quantitation  limit  was  482 
ng  per  sample  (16  ppb  or  20  jig/m')  for 
formaldehyde.  These  were  the  smallest 
amounts  of  analyte  which  could  be 
quantitated  within  the  limits  of  a 
recovery  of  at  least  75%  and  a  precision 
(±1.96  SD)  of  ±25%  or  better. 

The  reliable  quantitation  limit  and 
detection  limits  reported  in  the  method 
are  based  upon  optimization  of  the 
instrument  for  the  smallest  possible 
amount  of  analyte.  When  the  target 
concentration  of  an  analyte  is 
exceptionally  higher  than  these  Hmitis, 
they  may  not  be  attainable  at  the 
routine  operating  parameters. 

1.2.4  Sensitivity:  The  sensitivity  of 
the  analytical  procedure  over 
concentration  ranges  representing  0.4  to 
2  times  the  target  concentration,  based 
on  the  recommended  air  volumes,  was 
7,589  area  units  per  fig/mL  for 
formaldehyde.  This  value  was 
determined  from  the  slope  of  the 
calibration  curve.  The  sensitivity  miy 
vary  with  the  particular  instrument  used 
in  the  analysis. 

1.2.5  Recovery:  The  recovery  of 
formaldehyde  from  samples  used  in  an 
18-day  storage  test  remained  above  92% 
when  the  samples  were  stored  at 
ambient  temperature.  These  values  were 
determined  from  regression  lines  which 


were  calculated  from  the  storage  data. 
The  recovery  of  the  analyte  from  the 
collection  device  must  be  at  least  75% 
following  storage. 

1.2.6  Precision  (analytical  method 
only):  The  pooled  coefficient  of 
variation  obtained  from  replicate 
determinations  of  analytical  standards 
over  the  range  of  0.4  to  2  times  the  target 
concentration  was  0.0052  for 
formaldehyde  (Section  4.3). 

1.2.7  Precision  (overall  procedure): 
The  precision  at  the  95%  confidence 
level  for  the  ambient  temperature 
storage  tests  was  ±14.3%  for 
formaldehyde.  These  values  each 
include  an  additional  ±5%  for  sampling 
error.  The  overall  procedure  must 
provide  results  at  the  target 
concentrations  that  are  ±25%  at  the  95% 
confidence  level. 

1.2.8  Reproducibility:  Samples 
collected  from  coctrclled  test 
atmospheres  and  a  draft  copy  of  this 
procedure  were  given  to  a  chemist 
unassociated  with  this  evaluation.  The 
formaldehyde  samples  were  analyzed 
following  15  days  storage.  The  average 
recovery  was  96.3%  and  the  standard 
deviation  was  1.7%. 

1.3  Advantages: 

1.3.1  The  sampling  and  analytical 
procedures  permit  the  simultaneous 
determination  of  acrolein  and 
formaldehyde. 

1.3.2  Samples  are  stable  following 
storage  at  ambient  temperature  for  at 
least  18  days. 

1.4  Disadvantages:  None. 

2.  Sampling  Procedure 

2.1    Apparatus: 

2.1.1  Samples  are  collected  by  use  of 
a  personal  sampling  pump  that  can  be 
calibrated  to  within  ±5%  of  the 
recommended  0.1  L/min  sampling  rate 
with  the  sampling  tube  in  line. 

2.1.2  Samples  are  collected  with 
laboratory  prepared  sampling  tubes.  The 
sampling  tube  is  constructed  of  silane 
treated  glass  and  is  about  8-cm  long. 
The  ID  is  4  mm  and  the  OD  is  6  mm.  One 
end  of  the  tube  is  tapered  so  that  a  glass 
wool  end  plug  will  hold  the  contents  of 
the  tube  in  place  during  sampling.  The 
other  end  of  the  sampling  tube  is  open  to 
its  full  4-mm  ID  to  facilitate  packing  of 
the  tube.  Both  ends  of  the  tube  are  fire- 
polished  for  safety.  The  tube  is  packed 
with  a  75-mg  backup  section,  located 
nearest  the  tapered  end  and  a  150-mg 
sampling  section  of  pretreated  XAD-2 
adsorbent  which  has  been  coated  with 
2-HMP.  The  two  sections  of  coated 
adsorbent  are  separated  and  retained 
with  small  plugs  of  silanized  glass  wool. 
Following  packing,  the  sampling  tubes 
are  sealed  with  two  %2  inch  OD  plastic 
end  caps.  Instructions  for  the 


pretreatmenf  and  the  coaling  of  XAD-2 
adsorbent  are  presented  in  Section  4  of 
this  method. 

2.1.3    Sampling  tubes,  similar  to  those 
recommended  in  this  method,  are 
marketed  by  Supelco,  Inc.  These  tubes 
were  not  available  when  this  work  was 
initiated:  therefore,  they  were  not 
evaluated. 

2.2  Reagents:  None  required. 

2.3  Technique: 

2.3.1  Properly  label  the  sampling 
tube  before  sampling  and  then  remove 
the  plastic  end  caps. 

2.3.2  Attach  the  sampling  tube  to  the 
pump  using  a  section  of  flexible  plastic 
tubing  such  that  the  large,  front  section 
of  the  sampling  tube  is  exposed  directly 
to  the  atmosphere.  Do  not  place  any 
tubing  ahead  of  the  sampling  tube.  The 
sampling  tube  should  be  attached  in  the 
worker's  breathing  zone  in  a  vertical 
manner  such  that  it  does  not  impede 
work  performance. 

2.3.3  After  sampling  for  the 
appropriate  time,  remove  the  sampling 
tube  from  the  pump  and  then  seal  the 
tube  with  plastic  end  caps. 

2.3.4  Include  at  least  one  blank  for 
each  sampling  set.  The  blank  should  be 
handled  in  the  same  manner  as  the 
samples  with  the  exception  that  air  is 
not  drawn  through  it. 

2.3.5  List  any  potential  interferences 
on  the  sample  data  sheet, 

2.4  Breakthrough: 

2.4.1  Breakthrough  was  defined  as 
the  relative  amount  of  analyte  found  on 
a  backup  sample  in  relation  to  the  total 
amount  of  £inalyte  collected  on  the 
sampling  train. 

2.4.2  For  formaldehyde  collected 
from  test  atmospheres  containing  6 
times  the  PEL,  the  average  5% 
breakthrough  air  volume  was  41  L.  The 
sampling  rate  was  0.1  L/min  and  the 
average  mass  of  formaldehyde  collected 
was  250  >xg, 

2.5  Desorption  Efficiency:  No 
desorption  efficiency  corrections  are 
necessary  to  compute  air  sample  results 
because  analytical  standards  are 
prepared  using  coated  adsorbent. 
Desorption  efficiencies  were 
determined,  however,  to  investigate  the 
recoveries  of  the  analytes  from  the 
sampling  device.  The  average  recovery 
over  the  range  of  0.4  to  2  times  the  target 
concentration,  based  on  the 
recommended  air  volumes,  was  96.2% 
for  formaldehyde.  Desorption 
efficiencies  were  essentially  constant 
over  the  ranges  studied. 

2.6  Recommended  Air  Volume  and 
Sampling  Rate: 

2.6.1.    The  recommended  air  volume 
for  formaldehyde  is  24  L 
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2.6.2.    The  recommended  sampling 
rate  is  01.  L/min. 

2.7  Interferences: 

2.7.1  Any  collected  substance  that  is 
capable  of  reacting  2-HMP  and  thereby 
depleting  the  derivatizing  agent  is  a 
potential  interference.  Chemicals  which 
contain  a  carbonyl  group,  such  as 
acetone,  may  be  capable  or  reacting 
with  2-HMP. 

2.7.2  There  are  no  other  known 
interferences  to  the  sampling  method. 

2.8  Safety  Precautions: 

2.8.1  Attach  the  sampling  equipment 
to  the  worker  in  such  a  manner  that  it 
well  not  interfere  with  work 
performance  or  safety, 

2.8.2  Follow  all  safety  practices  that 
apply  to  the  work  area  being  sampled. 

3.  Analytical  Procedure 
3,1    Apparatus: 

3.1.1  A  gas  chromatograph  (GC), 
equipped  with  a  nitrogen  selective 
detector,  A  Hewlett-Packard  Model 
5840A  GC  fitted  with  a  nitrogen- 
phosphorus  flame  ionization  detector 
(NPD)  was  used  for  this  evaluation. 
Injections  were  performed  using  a 
Hewlett-Packard  Model  7671A 
automatic  sampler. 

3.1.2  A  GC  column  capable  of 
resolving  the  analytes  from  any 
interference.  A  6  ft  x  Vi  in  OD  (2mm  ID) 
glass  GC  column  containing  10%  UCON 
50-HB-5100  +  2%  KOH  on  80/100  mesh 
Chromosorb  W-AW  was  used  for  the 
evaluation.  Injections  were  performed 
on-column. 

3.1.3  Vials,  glass  2-mL  with  Teflon- 
lined  caps. 

3.1.4  Volumetric  flasks,  pipets.  and 
syringes  for  preparing  standards, 
making  dilutions,  and  performing 
injections. 

3.2  Reagents: 

3.2.1  Toluene  and 
dimethylformamide.  Burdick  and 
Jackson  solvents  were  used  in  this 
evaluation. 

3.2.2  Helium,  hydrogen,  and  air,  GC 
grade. 

3.2.3  Formaldehyde.  37%.  by  weight, 
in  water,  Aldrich  Chemical,  ACS 
Reagent  Grade  formaldehyde  was  used 
in  this  evaluation. 

3.2.4  Amberlite  XAD-2  adsorbent 
coated  with  2-{hydroxymethyl— 
piperidine  (2-HMP).  10%  by  weight 
(Section  4). 

3.2.5  Desorbing  solution  with 
internal  standard.  This  solution  was 
prepared  by  adding  20  ;aL  of 
dimethylformamide  to  100  mL  of  toluene. 

3.3  Standard  preparation: 

3.3.1    Formaldehyde:  Prepare  stock 
standards  by  diluting  known  volumes  of 
37%  formaldehyde  solution  with 
methanol.  A  procedure  to  determine  the 


formaldehyde  content  of  these 
standards  is  presented  in  Section  4.  A 
standard  containing  7.7  mg/mL 
formaldehyde  was  prepared  by  diluting 
1  mL  of  the  37%  reagent  to  50  mL  with 
methanol. 

3.3.2  It  is  recommended  that 
analytical  standards  be  prepared  about 
16  hours  before  the  air  samples  are  to  be 
analyzed  in  order  to  ensure  the  complete 
reaction  of  the  analytes  with  2-HMP. 
However,  rate  studies  have  shown  the 
reaction  to  be  greater  than  95%  complete 
after  4  hours.  TTierefore,  one  or  two 
standards  can  be  analyzed  after  this 
reduced  time  if  sample  results  are 
outside  the  concentration  range  of  the 
prepared  standards. 

3.3.3  Place  150-mg  portions  of  coated 
XAD-2  adsorbent,  from  the  same  lot 
number  as  used  to  collect  the  air 
samples,  into  each  of  several  glass  2-mL 
vials.  Seal  each  vial  with  a  Teflon-lined 
cap. 

3.3.4  Prepare  fresh  analytical 
standards  each  day  by  injecting 
appropriate  amounts  of  the  diluted 
analyte  directly  onto  150-mg  portions  of 
coated  adsorbent.  It  is  permissible  to 
inject  both  acrolein  and  formaldehyde 
on  the  same  adsorbent  portion.  Allow 
the  standards  to  stand  at  room 
temperature.  A  standard,  approximately 
the  target  levels,  was  prepared  by 
injecting  11  /iL  of  the  acrolein  and  12  fiL 
of  the  formaldehyde  stock  standards 
onto  a  single  coated  XAD-2  adsorbent 
portion. 

3.3.5  Prepare  a  sufficient  number  of 
standards  to  generate  the  calibration 
curves.  Analytical  standard 
concentrations  should  bracket  sample 
concentrations.  Thus,  if  samples  are  not 
in  the  concentration  range  of  the 
prepared  standards,  additional 
standards  must  be  prepared  to 
determine  detector  response. 

3.3.7    Desorb  the  standards  in  the 
same  manner  as  the  samples  following 
the  16-hour  reaction  time. 

3.4    Sample  preparation: 

3.4.1  Transfer  the  150-mg  section  of 
the  sampling  tube  to  a  2-mL  vial.  Place 
the  75-mg  section  in  a  separate  vial.  If 
the  glass  wool  plugs  contain  a 
significant  number  of  adsorbent  beads, 
place  them  with  the  appropriate 
sampling  tube  section.  Discard  the  glass 
wool  plugs  if  they  do  not  contain  a 
significant  number  of  adsorbent  beads. 

3.4.2  Add  1  mL  of  desorbing  solution 
to  each  vial. 

3.4.3  Seal  the  vials  with  Teflon-lined 
caps  and  then  allow  them  to  desorb  for 
one  hour.  Shake  the  vials  by  hand  with 
vigorous  force  several  times  during  the 
desorption  time. 

3.4.4  Save  the  used  sampling  tubes 
to  be  cleaned  and  recycled. 


3.5    Analysis: 

3.5.1  GC  Conditions 
Column  Temperature: 

Bi-level  temperature  program — First 
level:  100  to  140  'C  at  4  'C/min 
following  completion  of  the  first 
level. 

Second  level:  140  to  180  'C  at  20  'C/ 
min  following  completion  of  the  first 
level. 

Isothermal  period:  Hold  column  at  180 
*C  until  the  recorder  pen  returns  to 
baseline  (usually  about  25  min  after 
injection). 
Injector  temperature:  180  *C 
Helium  flow  rate:  30  mL/min  (detector 

response  will  be  reduced  if  nitrogen  is 

substituted  for  helium  carrier  gas). 
Injection  volume:  0.8  ^iL 
GC  column:  Six-ft  x  Wi-in  OD  (2  mm  ID) 

glass  GC  column  containing  10% 

UCON  5O-HB-5100-»-2%  KOH  on  80/ 

100  Chromosorb  W-AW. 

NPD  conditions: 

Hydrogen  flow  rate:  3  mL/min 

Air  flow  rate:  50  mL/min 

Detector  temperature:  275  'C 

3.5.2  Chromatogram:  For  an  example 
of  a  typical  chromatogram.  see  Figure 
4.11  in  OSHA  Method  52. 

3.5.3  Use  a  suitable  method,  such  as 
electronic  integration,  to  measure 
detector  response. 

3.5.4  Use  an  internal  standard 
method  to  prepare  the  calibration  curve 
with  several  standard  solutions  of 
different  concentrations.  Prepare  the 
calibration  curve  daily.  Program  the 
integrator  to  report  results  in  fig/mL. 

3.5.5  Bracket  sample  concentrations 
with  standards. 

3.6  Interferences  (Analytical) 

3.6.1  Any  compound  with  the  same 
general  retention  time  as  the  analytes 
and  which  also  gives  a  detector 
response  is  a  potential  interference. 
Possible  interferences  should  be 
reported  to  the  laboratory  with 
submitted  samples  by  the  industrial 
hygienist, 

3.6.2  GC  parameters  (temperature, 
column,  etc.)  may  be  changed  to 
circumvent  interferences, 

3.6.3  A  useful  means  of  structure 
designation  is  GC/MS.  It  is 
recommended  this  procedure  be  used  to 
confirm  samples  whenever  possible. 

3.6.4  The  coated  adsorbent  usually 
contains  a  very  small  amount  of  residual 
formaldehyde  derivative  (Section  4.8). 

3.7  Calculations: 

3.7.1    Results  are  obtained  by  use  of 
calibration  curves.  Calibration  curves 
are  prepared  by  plotting  detector 
response  against  concentration  for  each 
standard.  The  best  line  through  the  data 
points  is  determined  by  curve  fitting. 
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3.7.2  The  concentration,  in  fig/mL. 
for  a  particular  sample  is  determined  by 
comparing  its  detector  response  to  the 
calibration  curve.  If  either  of  the 
analytes  is  found  on  the  backup  section, 
it  is  added  to  the  amount  found  on  the 
front  section.  Blank  corrections  should 
be  performed  before  adding  the  results 
together.  I 

3.7.3  The  acrolein  and/or  I 
formaldehyde  air  concentration  can  be 
expressed  using  the  following  equation: 

ing/m'=(A)(B)/C 

where  A  =  >ig/mL  from  3.7.2,  B=desorptioii 
volume,  and  C= L  of  air  sampled. 

No  desorption  efficiency  corrections 
are  required. 

3.7.4  The  following  equation  can  be 
used  to  convert  results  in  mg/m'  to  ppm. 

ppm= (mg/m')(24.45)/MW 

where  mg/m*=  result  from  3.7.3,  24.25=molar 
volume  of  an  ideal  gas  at  760  mm  Hg  and 
25  *C,  MW  =  molecular  weight  (30.0). 


4.  Backup  Data 

4.1  Backup  data  on  detection  limits, 
reliable  quantitation  limits,  sensitivity 
and  precision  of  the  analytical  method, 
breakthrough,  desorption  efficiency, 
storage,  reproducibility,  and  generation 
of  test  atmospheres  are  available  in 
OSHA  Method  52.  developed  by  the 
Organics  Methods  Evaluation  Branch, 
OSHA  Analytical  Laboratory.  Salt  Lake 
City,  Utah. 

4.2  Procedure  to  Coat  XAD-2 
Adsorbent  with  2-HMP: 

4.2.1  Apparatus:  Soxhlet  extiracUon 
apparatus,  rotary  evaporation 
apparatus,  vacuum  dessicator,  1-L 
vacuum  flask,  1-L  round-bottomed 
evaporative  flask,  1-L  Erlenmeyer  flask, 
250-mL  Buchner  funnel  with  a  coarse 
fritted  disc,  etc.  i 

4.2.2  Reagents:  | 

4.2.2.1  Methanol,  isooctane,  and 
toluene. 

4.2.2.2  2-(Hydroxymethyl)piperidine. 

4.2.2.3  Amberlile  XAD-2  non-ionic 
polymeric  adsorbent,  20  to  60  mesh, 
Aldrich  Chemical  XAD-2  was  used  in 
this  evaluation. 

4.2.3  Procedure:  Weigh  125  g  of 
crude  XAD-2  adsorbent  into  a  1-L 
Erlenmeyer  flask.  Add  about  200  mL  of 
water  to  the  flask  and  then  swirl  the 
mixture  to  wash  the  adsorbent.  Discard 
any  adsorbent  that  floats  to  the  top  of 
the  water  and  then  filter  the  mixture 
using  a  fritted  Buchner  funnel.  Air  dry 
the  adsorbent  for  2  minutes.  Transfer  the 
adsorbent  back  to  the  Erlenmeyer  flask 
and  then  add  about  200  mL  of  methanol 
to  the  flask.  Swirl  and  then  filter  the 
mixture  as  before.  Transfer  the  washed 
adsorbent  back  to  the  Erlenmeyer  flask 
and  then  add  about  200  mL  of  methanol 
to  the  flask.  Swirl  and  then  filter  the 


mixture  as  before.  Transfer  the  washed 
adsorbent  to  a  1-L  round-bottomed 
evaporative  flask,  add  13  g  of  2-HMP 
and  then  200  mL  of  methanol,  swirl  the 
mixture  and  then  allow  it  to  stand  for 
one  hour.  Remove  the  methanol  at  about 
40  °C  and  reduced  pressure  using  a 
rotary  evaporation  apparatus.  Transfer 
the  coated  adsorbent  to  a  suitable 
container  and  store  it  in  a  vacuum 
desiccator  at  room  temperature 
overnight.  Transfer  the  coated 
adsorbent  to  a  Soxhlet  extractor  and 
then  extract  the  material  writh  toluene 
for  about  24  hours.  Discard  the 
contaminated  toluene,  add  methanol  in 
its  place  and  then  continue  the  Soxhlet 
extraction  for  an  additional  4  hours. 
Transfer  the  adsorbent  to  a  weighted  1- 
L  round-bottom  evaporative  flask  and 
remove  the  methanol  using  the  rotary    , 
evaporation  apparatus.  Determine  the 
weight  of  the  adsorbent  and  then  add  an 
amount  of  2-HMP.  which  is  10%  by 
weight  of  the  adsorbent.  Add  200  mL  of 
methanol  and  then  swirl  the  mixture. 
Allow  the  mixture  to  stand  for  one  hour. 
Remove  the  methanol  by  rotary 
evaporation.  Transfer  the  coated 
adsorbent  to  a  suitable  container  and 
store  it  in  a  vacuum  desiccator  until  all 
traces  of  solvents  are  gone.  Typically, 
this  will  take  2-3  days.  The  coated 
adsorbent  should  be  protected  from 
contamination.  XAD-2  adsorbent 
treated  in  this  manner  will  probably  not 
contain  residual  acrolein  derivative. 
However,  this  adsorbent  will  often 
contain  residual  formaldehyde 
derivative  levels  of  about  0.1  fig  per  150 
mg  of  adsorbent.  If  the  blank  values  for 
a  batch  of  coated  adsorbent  are  too 
high,  then  the  batch  should  be  returned 
to  the  Soxhlet  extractor,  extracted  with 
toluene  again  and  then  recoated.  This 
process  can  be  repeated  until  the 
desired  blank  levels  are  attained. 

The  coated  adsorbent  is  now  ready  to 
be  packed  into  sampling  tubes.  The 
sampling  tubes  should  be  stored  in  a 
sealed  container  to  prevent 
contamination.  Sampling  tubes  should 
be  stored  in  the  dark  at  room 
temperature.  The  sampling  tubes  should 
be  segregated  by  coated  adsorbent  lot 
number.  A  sufficient  amount  of  each  lot 
number  of  coated  adsorbent  should  be 
retained  to  prepare  analytical  standards 
for  use  with  air  samples  from  that  lot 
number. 

4.3    A  Procedure  to  Determine 
Formaldehyde  by  Acid  Titration: 
Standardize  the  0.1  N  HCl  solution  using 
sodium  carbonate  and  methyl  orange 
indicator. 

Place  50  mL  of  0.1  M  sodium  sulfite 
and  three  drops  of  thymophthalein 
indicator  into  a  250-mL  Erlenmeyer 
flask.  Titrate  the  contents  of  the  flask  to 


a  colorless  endpoint  with  0.1  N  HCl 
(usually  one  or  two  drops  is  sufficient). 
Transfer  10  mL  of  the  formaldehyde/ 
methanol  solution  [prepared  in  3.3.1) 
into  the  same  flask  and  titrate  the 
mixture  with  0.1  N  HCl.  again,  to  a 
colorless  endpoint.  The  formaldehyde 
concentration  of  the  standard  may  be 
calculated  by  the  following  equation: 


FoiTTial- 
detiyde, 
mg/mL 


acid  titer  x  acid 
normtdity  x  30.0 

mL  of  sampte 


This  method  is  based  on  the 
quantitative  liberation  of  sodium 
hydroxide  when  formaldehyde  reacts 
with  sodium  sulfite  to  form  the 
formaldehyde-bisulfite  addition  product. 
The  volume  of  sample  may  be  varied 
depending  on  the  formaldehyde  content 
but  the  solution  to  be  titrated  must 
contain  excess  sodium  sulfite. 
Formaldehyde  solutions  containing 
substantial  amounts  of  acid  or  base 
must  be  neutralized  before  analysis. 

Appendix  C  to  §  1910.104ft— Medical 
Surveillance— Formaldehyde 

/.  Health  Hazards 

The  occupational  health  hazards  of 
formaldehyde  are  primarily  due  to  its 
toxic  effects  after  inhalation,  after  direct 
contact  with  the  skin  or  eyes  by 
formaldehyde  in  liquid  or  vapor  form, 
and  after  ingestion. 

//,  Toxicology 

A.  Acute  Effects  of  Exposure 

1.  Inhalation  (breathing): 
Formaldehyde  is  highly  irritating  to  the 
upper  airways.  The  concentration  of 
formaldehyde  that  is  immediately 
dangerous  to  life  and  health  is  100  ppm. 
Concentrations  above  50  ppm  can  cause 
severe  pulmonary  reactions  within 
minutes.  These  include  pulmonary 
edema,  pneumonia,  and  bronchial 
irritation  which  can  result  in  death. 
Concentrations  above  5  ppm  readily 
cause  lower  airway  irritation 
characterized  by  cough,  chest  tightness 
and  wheezing.  There  is  some 
controversy  regarding  whether 
formaldehyde  gas  is  a  pulmonary 
sensitizer  which  can  cause  occupational 
asthma  in  a  previously  normal 
individual.  Formaldehyde  can  produce 
symptoms  of  bronchial  asthma  in 
humans.  The  mechanism  may  be  either 
sensitization  of  the  individual  by 
exposure  to  formaldehyde  or  direct 
irritation  by  formaldehyde  in  persons 
with  pre-existing  asthma.  Upper  airway 
irritation  is  the  most  common 


Federal  Register  /  Vol.  52.  No.  233  /  Friday.  December  4.  1987  /  Rules  and  Regulations 


46305 


respiratory  effect  reported  by  workers 
and  can  occur  over  a  wide  range  of 
concentrations,  most  frequently  above  1 
ppm.  However,  airway  irritation  has 
occurred  in  some  workers  with 
exposures  to  formaldehyde  as  low  as  0.1 
ppm.  Symptoms  of  upper  airway 
irritation  include  dry  or  sore  throat, 
itching  and  burning  sensations  of  the 
nose,  and  nasal  congestion.  Tolerance  to 
this  level  of  exposure  may  develop 
within  1-2  hours.  This  tolerance  can 
permit  workers  remaining  in  an 
environment  of  gradually  increasing 
formaldehyde  concentrations  to  be 
unaware  of  their  increasingly  hazardous 
exposure. 

2.  Eye  contact:  Concentrations  of 
formaldehyde  between  0.05  ppm  and  0.5 
ppm  produce  a  sensation  of  irritation  in 
the  eyes  with  burning,  itching,  redness, 
and  tearing.  Increased  rate  of  blinking 
and  eye  closure  generally  protects  the 
eye  from  damage  at  these  low  levels,  but 
these  protective  mechanisms  may 
interfere  with  some  workers'  work 
abilities.  Tolerance  can  occur  in  workers 
continuously  exposed  to  concentrations 
of  formaldehyde  in  this  range. 
Accidental  splash  injuries  of  human 
eyes  to  aqueous  solutions  of 
formaldehyde  (formalin)  have  resulted 
in  a  wide  range  of  ocular  injuries 
including  corneal  opacities  and 
blindness.  The  severity  of  the  reactions 
have  been  directly  dependent  on  the 
concentration  of  formaldehyde  in 
solution  and  the  amount  of  time  lapsed 
before  emergency  and  medical 
intervention. 

3.  Skin  contact:  Exposure  to 
formaldehyde  solutions  can  cause 
irritation  of  the  skin  and  allergic  contact 
dermatitis.  These  skin  diseases  and 
disorders  can  occur  at  levels  well  below 
those  encountered  by  many 
formaldehyde  workers.  Symptoms 
include  erythema,  edema,  and 
vesiculation  or  hives.  Exposure  to  liquid 
formalin  or  formaldehyde  vapor  can 
provoke  skin  reactions  in  sensitized 
individuals  even  when  airborne 
concentrations  of  formaldehyde  are  well 
below  1  ppm. 

4.  Ingestion:  Ingestion  of  as  little  as  30 
ml  of  a  37  percent  solution  of 
formaldehyde  (formalin)  can  result  in 
death.  Gastrointestinal  toxicity  after 
ingestion  is  most  severe  in  the  stomach 
and  results  in  symptoms  which  can 
include  nausea,  vomiting,  and  servere 
abdominal  pain.  Diverse  damage  to 
other  organ  systems  including  the  liver, 
kidney,  spleen,  pancreas,  brain,  and 
central  nervous  systems  can  occur  from 
the  acute  response  to  ingestion  of 
formaldehyde. 


B.  Chronic  Effects  of  Exposure 

Long  term  exposure  to  formaldehyde 
has  been  shown  to  be  associated  with 
an  increased  risk  of  cancer  of  the  nose 
and  accessory  sinuses,  nasopharyngeal 
and  oropharyngeal  cancer,  and  lung 
cancer  in  humans.  Animal  experiments 
provide  conclusive  evidence  of  a  causal 
relationship  between  nasal  cancer  in 
rats  and  formaldehyde  exposure. 
Concordant  evidence  of  carcinogenicity 
includes  DNA  binding,  genotoxicity  in 
short-term  tests,  and  cytotoxic  changes 
in  the  cells  of  the  target  organ  suggesting 
both  preneoplastic  changes  and  a  dose- 
rate  effect.  Formaldehyde  is  a  complete 
carcinogen  and  appears  to  exert  an 
effect  on  at  least  two  stages  of  the 
carcinogenic  process. 

///.  Surveillance  considerations 

A.  History 

1.  Medical  and  occupational  history: 
Along  with  its  acute  irritative  effects, 
formaldehyde  can  cause  allergic 
sensitization  and  cancer.  One  of  the 
goals  of  the  work  history  should  be  to 
elicit  information  on  any  prior  or 
additional  exposure  to  formaldehyde  in 
either  the  occupational  or  the  non- 
occupational setting. 

2.  Respiratory  history:  As  noted 
above,  formaldehyde  has  recognized 
properties  as  an  airway  irritant  and  has 
been  reported  by  some  authors  as  a 
cause  of  occupational  asthma.  In 
addition,  formaldehyde  has  been 
associated  with  cancer  of  the  entire 
respiratory  system  of  humans.  For  these 
reasons,  it  is  appropriate  to  include  a 
comprehensive  review  of  the  respiratory 
system  in  the  medical  history. 
Components  of  this  history  might 
include  questions  regarding  dyspnea  on 
exertion,  shortness  of  breath,  chronic 
airway  complaints,  hyperreactive 
airway  disease,  rhinitis,  bronchitis, 
bronchiolitis,  asthma,  emphysema, 
respiratory  allergic  reaction,  or  other 
preexisting  pulmonary  disease. 

In  addition,  generalized  airway 
hypersensitivity  can  result  from 
exposures  to  a  single  sensitizing  agent. 
The  examiner  should,  therefore,  elicit 
any  prior  history  of  exposure  to 
pulmonary  irritants,  and  any  short-  or 
long-term  effects  of  that  exposure. 

Smoking  is  known  to  decrease 
mucociliary  clearance  of  materials 
deposited  during  respiration  in  the  nose 
and  upper  airways.  This  may  increase  a 
worker's  exposure  to  inhaled  materials 
such  as  formaldehyde  vapor.  In 
addition,  smoking  is  a  potential 
confounding  factor  in  the  investigation 
of  any  chronic  respiratory  disease, 
including  cancer.  For  these  reasons,  a 


complete  smoking  history  should  be 
obtained. 

3.  Skin  Disorders:  Because  of  the 
dermal  irritant  and  sensitizing  effects  of 
formaldehyde,  a  history  of  skin 
disorders  should  be  obtained.  Such  a 
history  might  include  the  existence  of 
skin  irritation,  previously  documented 
skin  sensitivity,  and  other  dermatologic 
disorders.  Previous  exposure  to 
formaldehyde  and  other  dermal 
sensitizers  should  be  recorded. 

4.  History  of  atopic  or  allergic 
diseases:  Since  formaldehyde  can  cause 
allergic  sensitization  of  the  skin  and 
airways,  it  might  be  useful  to  identify 
individuals  with  prior  allergen 
sensitization.  A  history  of  atopic  disease 
and  allergies  to  formaldehyde  or  any 
other  substances  should  also  be 
obtained.  It  is  not  definitely  known  at 
this  time  whether  atopic  diseases  and 
allergies  to  formaldehyde  or  any  other 
substances  should  also  be  obtained. 
Also  it  is  not  definitely  known  at  this 
time  whether  atopic  individuals  have  a 
greater  propensity  to  develop 
formaldehyde  sensitivity  than  the 
general  population,  but  identification  of 
these  individuals  may  be  useful  for 
ongoing  surveillance. 

5.  Use  of  disease  questionnaires: 
Comparison  of  the  results  from  previous 
years  with  present  results  provides  the 
best  method  for  detecting  a  general 
deterioration  in  health  when  toxic  signs 
and  symptoms  are  measured 
subjectively.  In  this  way  recall  bias  does 
not  affect  the  results  of  the  analysis. 
Consequently.  OSHA  has  determined 
that  the  findings  of  the  medical  and 
work  histories  should  be  kept  in  a 
standardized  form  for  comparison  of  the 
year-to-year  results. 

B.  Physical  Examination 

1.  Mucosa  of  eyes  and  airways: 
Because  of  the  irritant  effects  of 
formaldehyde,  the  examining  physician 
should  be  alert  to  evidence  of  this 
irritation.  A  speculum  examination  of 
the  nasal  mucosa  may  be  helpful  in 
assessing  possible  irritation  and 
cytotoxic  changes,  as  may  be  indirect 
inspection  of  the  posterior  pharynx  by 
mirror. 

2.  Pulmonary  system:  A  conventional 
respiratory  examination,  including 
inspection  of  the  thorax  and 
auscultation  and  percussion  of  the  lung 
fields  should  be  performed  as  part  of  the 
periodic  medical  examination.  Although 
routine  pulmonary  function  testing  is 
only  required  by  the  standard  once 
every  year  for  persons  who  are  exposed 
over  the  TWA  concentration  limit,  these 
tests  have  an  obvious  value  in 
investigating  possible  respiratory 
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dysfunction  and  should  be  used 
wherever  deemed  appropriate  by  the 
physician.  In  cases  of  alleged 
formaldehyde-induced  airway  disease, 
other  possible  causes  of  pulmonary 
disfunction  (including  exposures  to 
other  substances)  should  be  ruled  out.  A 
chest  radiograph  may  be  useful  in  these 
circumstances.  In  cases  of  suspected 
airway  hypersensitivity  or  allergy,  it 
may  be  appropriate  to  use  bronchial 
challenge  testing  with  formaldehyde  or 
methacholine  to  determine  the  nature  of 
the  disorder.  Such  testing  should  be 
performed  by  or  under  the  supervision 
of  a  physician  experienced  in  the 
procedures  involved. 

3.  Skin:  The  physician  should  be  alert 
to  evidence  of  dermal  irritation  of 
sensitization,  including  reddening  and 
inflammation,  urticaria,  blistering,  | 
scaling,  formation  of  skin  fissures,  or 
other  symptoms.  Since  the  integrity  of 
the  skin  barrier  is  compromised  by  other 
dermal  diseases,  the  presence  of  such 
disease  should  be  noted.  Skin  sensitivity 
testing  carries  with  it  some  risk  of 
inducing  sensitivity,  and  therefore,  skin 
testing  for  formaldehyde  sensitivity 
should  not  be  used  as  a  routine 
screening  test.  Sensitivity  testing  may  be 
indicated  in  the  investigation  of  a  . 
suspected  existing  sensitivity. 
Guidelines  for  such  testing  have  been 
prepared  by  the  North  American 
Contact  Dermatitis  Group.  j 

C.  Additional  Examinations  or  Tests 

The  physician  may  deem  it  necessary 
to  perform  other  medical  examinations 
or  tests  as  indicated.  The  standard 
provides  a  mechanism  whereby  these 
additional  investigations  are  covered 
under  the  standard  for  occupationjal 
exposure  to  formaldehyde. 

D.  Emergencies 

The  examination  of  workers  exposed 
in  an  emergency  should  be  directed  at 
the  organ  systems  most  likely  to  be 
affected.  Much  of  the  content  of  the 
examination  will  be  similar  to  the 
periodic  examination  unless  the  patient 
has  received  a  severe  acute  exposure 
requiring  immediate  attention  to  prevent 
serious  consequences.  If  a  severe 
overexposure  requiring  medical 
intervention  or  hospitalization  ha! 
occurred,  the  physician  must  be  alert  to 
the  possibility  of  delayed  symptoms. 
Followup  nonroutine  examinations  may 
be  necessary  to  assure  the  patient's 
well-being. 

E.  Employer  Obligations 

The  employer  is  required  to  provide 
the  physician  with  the  following 
information:  A  copy  of  this  standard  and 
appendices  A.  C.  D,  and  E;  a  description 


of  the  affected  employee's  duties  as  they 
relate  to  his  or  her  exposure 
concentration;  an  estimate  of  the 
employee's  exposure  including  duration 
[e.g.  15  hr/wk.  three  8-hour  shifts,  full- 
time);  a  description  of  any  personal 
protective  equipment,  including 
respirators,  used  by  the  employee;  and 
the  results  of  any  previous  medical 
determinations  for  the  affected 
employee  related  to  formaldehyde 
exposure  to  the  extent  that  this 
information  is  within  the  employer's 
control. 

F.  Physician's  Obligations 

The  standard  requires  the  employer  to 
obtain  a  written  statement  from  the 
physician.  This  statement  must  contain 
the  physician's  opinion  as  to  whether 
the  employee  has  any  medical  condition 
which  would  place  him  or  her  at 
increased  risk  of  impaired  health  from 
exposure  to  formaldehyde  or  use  of 
respirators,  as  appropriate.  The 
physician  must  also  state  his  opinion 
regarding  any  restrictions  that  should  be 
placed  on  the  employee's  exposure  to 
formaldehyde  or  upon  the  use  of 
protective  clothing  or  equipment  such  as 
respirators.  If  the  employee  wears  a 
respirator  as  a  result  of  his  or  her 
exposure  to  formaldehyde,  the 
physician's  opinion  must  also  contain  a 
statement  regarding  the  suitability  of  the 
employee  to  wear  the  type  of  respirator 
assigned.  Finally,  the  physician  must 
inform  the  employer  that  the  employee 
has  been  told  the  results  of  the  medical 
examination  and  of  any  medical 
conditions  which  require  further 
explanation  or  treatment.  This  written 
opinion  is  not  to  contain  any 
information  on  specific  findings  or 
diagnoses  unrelated  to  occupational 
exposure  to  formaldehyde. 

"The  purpose  in  requiring  the 
examining  physician  to  supply  the 
employer  with  a  written  opinion  is  to 
provide  the  employer  with  a  medical 
basis  to  assist  the  employer  in  placing 
employees  initially,  in  assuring  that  their 
health  is  not  being  inpaired  by 
formaldehyde,  and  to  assess  the 
employee's  ability  to  use  any  required 
protective  equipment. 

Appendix  D  to  §  1910.1048— 
Nonmandatory  Medical  Disease 
Questionnaire 

A.  Identification 


Sex: 

Height: 
Weight: 


Plant  Name  

Date    

Employee  Name 

S.S. » 

lob  Title 

Birlhdate:  

Age:    


B.  Medical  History 

1.  Have  you  ever  been  in  the  hospital  as 

a  patient? 

Yes  D  No  D 
If  yes.    what   kind    of   problem   were    you 

having? ■ 

2.  Have  you  ever  had  any  kind  of 

operation? 

Yes  D  No  a 
If  yes.  what  kind?    — ■ -^ 


3.  Do  you  take  any  kind  of  medicine 
regularly? 
Yes  D  No  D 
If  yes,  what  kind? 


4.  Are  you  allergic  to  any  drugs,  foods, 

or  chemicals? 

Yes  D  No  D 
If  yes.  what  kind  of  allergy  is  it? 


What  causes  the  allergy? 


5.  Have  you  ever  been  told  that  you 

have  asthma,  hayfever,  or  sinusitis? 
Yes  D  No  D 

6.  Have  you  ever  been  told  that  you 

have  emphysema,  bronchitis,  or  any 
other  respiratory  problems? 
Yes  D  No  D 

7.  Have  you  ever  been  told  you  had 

hepatitis? 
Yes  D  No  D 

8.  Have  you  ever  been  told  that  you  had 

cirrhosis? 
Yes  D  No  a 

9.  Have  you  ever  been  told  that  you  had 

cancer? 
YesDNoD 

10.  Have  you  ever  had  arthritis  or  joint 

pain? 
Yes  D  No  D 

11.  Have  you  ever  been  told  that  you 

had  high  blood  pressure? 
Yes  D  No  D 

12.  Have  you  ever  had  a  heart  attack  or 

heart  trouble? 
Yes  D  No  D 

B-1.  Medical  History  Update 

1.  Have  you  been  in  the  hospital  as  a 
patient  any  time  within  the  past 
year? 
Yes  D  No  D 

If  so,  for  what  condition?  — 


2.  Have  you  been  under  the  care  of  a 
physician  during  the  past  year? 

Yes  D  No  D 
If  so.  for  what  condition?  


3.  Is  there  any  change  in  your  breathing 
since  last  year? 
Yes  D  No  D 
Better? 


Worse? 
No  change? 


If  change,  do  you  know  why? 


4.  Is  your  general  health  different  this 
year  from  last  year? 
Yes  D  No  D 
If  different,  in  what  way? 


5.  Have  you  in  the  past  year  or  are  you 
now  taking  any  medication  on  a 
regular  basis? 
Yes  D  No  D 

Name  Rx . 

Condition  being  treated  ^ — - 

C.  Occupational  History 

1.  How  long  have  you  worked  for  your 
present  employer? 


2.  What  jobs  have  you  held  with  this 
employer?  Include  job  title  and 
length  of  time  in  each  job. 


3.  In  each  of  these  jobs,  how  many  hours 
a  day  were  you  exposed  to 
chemicals? 


4.  What  chemicals  have  you  worked 
with  most  of  the  time? 


5.  Have  you  ever  noticed  any  type  of 

skin  rash  you  feel  was  related  to 
your  work? 
Yes  D  No  D 

6.  Have  you  ever  noticed  that  any  kind 

of  chemical  makes  you  cough? 
Yes  D  No  D 
Wheeze? 
Yes  D  No  D 
Become  short  of  breath  or  cause  your 

chest  to  become  tight? 
Yes  D  No  D 

7.  Are  you  exposed  to  any  dust  or 

chemicals  at  home? 
Yes  D  No  D 
If  yes.  explain: ■ 


8.  In  other  jobs,  have  you  ever  had 
exposure  to: 
Wood  dust? 
Yes  D  No  D 
Nickel  of  chromium? 
Yes  D  No  D 

Silica  (foundry,  sand  blasting]? 
Yes  D  No  D 
Arsenic  or  asbestos? 
Yes  D  No  D 
Organic  solvents? 
Yes  D  No  D 
Urethane  foams? 
Yes  D  No  D 

C-1.  Occupational  History  Update 

1.  Are  you  working  on  the  same  job  this 
year  as  you  were  last  year? 
Yes  D  No  a 
If  not,  how  has  your  job  changed?  


2.  What  chemicals  are  you  exposed  to 
on  your  job? 


3.  How  many  hours  a  day  are  you 
exposed  to  chemicals? 


4.  Have  you  noticed  any  skin  rash 
within  the  past  year  you  feel  was 
related  to  your  work? 
Yes  D  No  D 

If  so.  explain  circumstances:    


5.  Have  you  noticed  that  any  chemical 
makes  you  cough,  be  short  of 
breath,  or  wheeze? 
Yes  D  No  D 

If  so.  can  you  identify  it?  — 


D.  Miscellaneous 

1.  Do  you  smoke? 

Yes  D  No  D 
If  so,  how  much  and  for  how  long?  • 


Pipe— 

Cigars . 

Cigarettes ■ — 

2.  Do  you  drink  alcohol  in  any  form? 

Yes  D  No  D 
If  so.  how  much,  how  long,  and  how  often? 


3.  Do  you  wear  glasses  or  contact 

lenses? 
Yes  D  No  D 

4.  Do  you  get  any  physical  exercise 

other  than  that  required  to  do  your 
job? 
Yes  D  No  D 
If  so.  explain: 


5.  Do  you  have  any  hobbies  or  "side 
jobs"  that  require  you  to  use 
chemicals,  such  as  furniture 
stripping,  sand  blasting,  insulation 
or  manufacture  of  urethane  foam, 
furniture,  etc? 

Yes  D  No  n 

If  so,  please  describe,  giving  type  of 
business  or  hobby,  chemicals  used 
and  length  of  exposures. 

E.  Symptoms  Questionnaire 

1.  Do  you  ever  have  any  shortness  of 

breath? 
Yes  D  No  D 
If  yes,  do  you  have  to  rest  after 

climbing  several  flights  of  stairs? 
Yes  D  No  D 
If  yes,  if  you  walk  on  the  level  with 

people  your  own  age,  do  you  walk 

slower  than  they  do? 
Yes  D  No  a 
If  yes.  if  you  walk  slower  than  a 

normal  pace,  do  you  have  to  limit 

the  distance  that  you  walk? 
Yes  D  No  D 
If  yes.  do  you  have  to  stop  and  rest 

while  bathing  or  dressing? 
Yes  D  No  a 

2.  Do  you  cough  as  much  as  three 

months  out  of  the  year? 
Yes  D  No  D 


If  yes.  have  you  had  this  cough  for 

more  than  two  years? 
Yes  D  No  D 
If  yes.  do  you  ever  cough  anything  up 

from  chest? 
Yes  D  No  D 

3.  Do  you  ever  have  a  feeling  of 

smothering,  unable  to  take  a  deep 
breath,  or  tightness  in  your  chest? 

Yes  D  No  D 

If  yes.  do  you  notice  that  this  on  any 
particular  day  of  the  week? 

Yes  D  No  D 

If  yes.  what  day  or  the  week? 

Yes  D  No  D 

If  yes.  do  you  notice  that  this  occurs  at 
any  particular  place? 

Yes  D  No  D 

If  yes.  do  you  notice  that  this  is  worse 
after  you  have  returned  to  work 
after  being  off  for  several  days? 

Yes  D  No  D 

4.  Have  you  ever  noticed  any  wheezing 

in  your  chest? 
Yes  D  No  D 
If  yes,  is  this  only  with  colds  or  other 

infections? 
Yes  D  No  D 
Is  this  caused  by  exposure  to  any  kind 

of  dust  or  other  material? 
Yes  D  No  D 
If  yes.  what  kind?    

5.  Have  you  noticed  any  burning. 

tearing,  or  redness  of  your  eyes 
when  you  are  at  work? 
Yes  D  No  D 
If  so,  explain  circumstances: 


6.  Have  you  noticed  any  sore  or  burning 
throat  or  itchy  or  burning  nose 
when  you  are  at  work? 
Yes  D  No  D 

If  so,  explain  circumstances:    


7.  Have  you  noticed  any  stuffiness  or 

dryness  of  your  nose? 
Yes  D  No  D 

8.  Do  you  ever  have  swelling  of  the 

eyelids  or  face? 
Yes  D  No  a 

9.  Have  you  ever  been  jaundiced? 
Yes  D  No  D 

If  yes.  was  this  accompanied  by  any 

pain? 
Yes  D  No  a 

10.  Have  you  ever  had  a  tendency  to 

bruise  easily  or  bleed  excessively? 
Yes  D  No  a 

11.  Do  you  have  frequent  headaches  that 

are  not  relieved  by  aspirin  or 

tylenol? 
Yes  D  No  D 
If  yes.  do  they  occur  at  any  particular 

time  of  the  day  or  week? 
Yes  D  No  D 
If  yes,  when  do  they  occur?  — 

12.  Do  you  have  frequent  episodes  of 

nervousness  or  irritability? 
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Yes  D  No  D 

13.  Do  you  tend  to  have  trouble      J 

concentrating  or  remembering? 
Yes  D  No  D 

14.  Do  you  ever  feel  dizzy,  light-headed. 

excessively  drowsy  or  like  you  have 
been  drugged? 
Yes  D  No  D 

15.  Does  your  vision  ever  become 

blurred? 
Yes  D  No  D 

16.  Do  you  have  numbness  or  tingling  of 

the  hands  or  feet  or  other  parts  of 
your  body?  I 

Yes  D  No  D  ' 

17.  Have  you  ever  had  chronic  weakness 

or  fatigue?  i 

Yes  D  No  D  | 

la  Have  you  ever  had  any  swelling  of 

your  feet  or  ankles  to  the  point 

where  you  could  not  wear  yoijr 

shoes? 
Yes  D  No  a  I 

19.  Are  you  bothered  by  heartburn  or 

indigestion? 
Yes  D  No  D 

20.  Do  you  ever  have  itching,  dryness,  or 

peeling  and  scaling  of  the  hands? 
Yes  D  No  D  j 

21.  Do  you  ever  have  a  burning      | 

sensation  in  the  hands,  or  reddening 
of  the  skin? 
Yes  D  No  D 

22.  Do  you  ever  have  cracking  or 

bleeding  of  the  skin  on  your  hands? 
Yes  D  No  D 

23.  Are  you  under  a  physician's  care? 

Yes  D  No  D 
If  yes.  for  what  are  you  being  treated?  

24.  Do  you  have  any  physical  complaints 

today? 
Yes  D  No  D 
If  yes,  explain? 

25.  Do  you  have  other  health  conditions 

not  covered  by  these  questions? 
Yes  a  No  a 

If  yes.  explain: 


Appendix  E  to  §  1910.104»— Qualitative 
and  Quantitative  Fit  Testing  Procedures 

/.  FIT  Test  Protocols 

Because  exposure  to  formaldehyde 
can  affect  the  employee's  ability  to 
detect  common  odorants.  fit  test  results 
from  the  isoamyl  acetate  test  must  be 
augmented  by  results  from  either  the 
saccharin  or  irritant  smoke  test. 

A.  The  employer  shall  include  the 
following  provisions  in  the  fit  test 
procedures.  These  provisions  apply  to 
both  qualitative  fit  testing  (QUFT)  and 
quantitative  fit  testing  (QNFT). 

1.  The  test  subject  shall  be  allowed  to 
pick  the  most  comfortable  respirator 
from  a  selection  including  respirators  of 
various  sizes  from  different 


manufacturers.  The  selection  shall 
include  at  least  three  sizes  of 
elastomeric  facepieces  of  the  type  of 
respirator  that  is  to  be  tested,  i.e..  three 
sizes  of  half  mask;  or  three  sizes  of  full 
facepiece;  and  units  from  at  least  two 
manufacturers. 

2.  Prior  to  the  selection  process,  the 
test  subject  shall  be  shown  how  to  put 
on  a  respirator,  how  it  should  be 
positioned  on  the  face,  how  to  set  strap 
tension  and  how  to  determine  a 
comfortable  fit.  A  mirror  shall  be 
available  to  assist  the  subject  in 
evaluating  the  fit  and  positioning  the 
respirator.  This  instruction  may  not 
constitute  the  subject's  formal  training 
on  respirator  use,  as  it  is  only  a  review. 

3.  The  test  subject  shall  be  informed 
that  he/she  is  being  asked  to  select  the 
respirator  which  provides  the  most 
comfortable  fit.  Each  respirator 
represents  a  different  size  and  shape, 
and  if  fitted  and  used  properly,  will  • 
provide  adequate  protection. 

4.  The  test  subject  shall  be  instructed 
to  hold  each  facepiece  up  to  the  face 
and  eliminate  those  which  obviously  do 
not  give  a  comfortable  fit. 

5.  The  more  comfortable  facepieces 
are  noted;  the  most  comfortable  mask  is 
donned  and  worn  at  least  five  minutes 
to  assess  comfort.  Assistance  in 
assessing  comfort  can  be  given  by 
discussing  the  points  in  item  6  below.  If 
the  test  subject  is  not  familiar  with  using 
a  particular  respirator,  the  test  subject 
shall  be  directed  to  don  the  mask 
several  times  and  to  adjust  the  straps 
each  time  to  become  adept  at  setting 
proper  tension  on  the  straps. 

6.  Assessment  of  comfort  shall  include 
reviewing  the  following  points  with  .the 
test  subject  and  allowing  the  test  subject 
adequate  time  to  determine  the  comfort 
of  the  respirator: 

(a)  position  of  the  mask  on  the  nose. 

(b)  room  for  eye  protection. 

(c)  room  to  talk. 

(d)  position  of  mask  on  face  and 
cheeks. 

7.  The  following  criteria  shall  be  used 
to  help  determine  the  adequacy  of  the 
respirator  fit: 

(a)  chin  properly  placed; 

(b)  adequate  strap  tension,  not  overly 
tightened: 

(c)  fit  across  nose  bridge; 

(d)  respirator  of  proper  size  to  span 
distance  from  nose  to  chin; 

(e)  tendency  of  respirator  to  slip; 

(f)  self-observation  in  mirror  to 
evaluate  fit  and  respirator  position. 

8.  The  test  subject  shall  conduct  the 
negative  and  positive  pressure  fit  checks 
as  described  below  or  ANSI  Z88.2-1980. 
Before  conducting  the  negative  or 
positive  pressure  test,  the  subject  shall 
be  told  to  seat  the  mask  on  the  face  by 


moving  the  head  from  side-to-side  and 
up  and  down  slowly  while  taking  in  a 
few  slow  deep  breaths.  Another 
facepiece  shall  be  selected  and  retested 
if  the  test  subject  fails  the  fit  check  tests 

(a)  Positive  pressure  test.  Close  off  the 
exhalation  valve  and  exhale  gently  onto 
the  facepiece.  The  face  fit  is  considered 
satisfactory  if  a  slight  positive  pressure 
can  be  built  up  inside  the  facepiece 
without  any  evidence  of  outward 
leakage  of  air  at  the  seal.  For  most 
respirators  this  method  of  leak  testmg 
requires  the  wearer  to  first  remove  the 
exhalation  valve  cover  before  closing  off 
the  exhalation  valve  and  then  carefully 
replacing  it  after  the  test. 

(b)  Negative  pressure  test.  Close  off 
the  inlet  opening  of  the  canister  or 
cartridge(s)  by  covering  with  the  palm  of 
the  hand(s)  or  by  replacing  the  filter 
sealls),  inhale  gently  so  that  the 
facepiece  collapses  slightly,  and  hold 
the  breath  for  ten  seconds.  If  the 
facepiece  remains  in  its  slightly 
collapsed  condition  and  no  inward 
leakage  of  air  is  detected,  the  tightness 
of  the  respirator  is  considered 
satisfactory. 

9.  The  test  shall  not  be  conducted  if 
there  is  any  hair  growth  between  the 
skin  and  the  facepiece  sealing  surface, 
such  as  stubble  beard  growth,  beard,  or 
long  sideburns  which  cross  the 
respirator  sealing  surface.  Any  type  of 
apparel  which  interferes  with  a 
satisfactory  fit  shall  be  altered  or 
removed. 

10.  If  a  test  subject  exhibits  difficulty 
in  breathing  during  the  tests,  she  or  he 
shall  be  referred  to  a  physician  trained 
in  respiratory  disease  or  pulmonary 
medicine  to  determine  whether  the  test 
subject  can  wear  a  respirator  while 
performing  her  or  his  duties. 

11.  The  test  subject  shall  be  given  the 
opportunity  to  wear  the  successfully 
fitted  respirator  for  a  period  of  two 
weeks.  If  at  any  time  during  this  period 
the  respirator  becomes  uncomfortable, 
the  test  subject  shall  be  given  the 
opportunity  to  select  a  different 
facepiece  and  to  be  retested. 

12.  The  employer  shall  certify  that  a 
successful  fit  test  has  been  administered 
to  the  employee.  The  certification  shall 
include  the  following  information: 

(a)  Name  of  employee; 

(b)  Type,  brand  and  size  of  respirator; 
and 

(c)  Date  of  test; 

Where  QNFT  is  used,  the  fit  factor, 
strip  chart,  or  other  recording  of  the 
results  of  the  test,  shall  be  retained  with 
the  certification.  The  certification  shall 
be  maintained  until  the  next  fit  test  is 
administered. 


13.  Exercise  regimen.  Prior  to  the 
commencement  of  the  fit  test,  the  test 
subject  shall  be  given  a  description  of 
the  fit  test  and  the  test  subject's 
responsibilities  during  the  test 
procedure. 

The  description  of  the  process  shall 
include  a  description  of  the  test 
exercises  that  the  subject  will  be 
performing.  The  respirator  to  be  tested 
shall  be  worn  for  at  least  5  minutes 
before  the  start  of  the  fit  test. 

14.  Test  Exercises.  The  test  subject 
shall  perform  exercises,  in  the  test 
environment,  in  the  manner  described 
below: 

(a)  Normal  breathing.  In  a  normal 
standing  position,  without  talking,  the 
subject  shall  breathe  normally. 

(b)  Deep  breathing.  In  a  normal 
standing  position,  the  subject  shall 
breathe  slowly  and  deeply,  taking 
caution  so  as  to  not  hyperventilate. 

(c)  Turning  head  side  to  side. 
Standing  in  place,  the  subject  shall 
slowly  turn  his/her  head  from  side  to 
side  between  the  extreme  positions  on 
each  side.  The  head  shall  be  held  at 
each  extreme  momentarily  so  the 
subject  can  inhale  at  each  side. 

(d)  Moving  head  up  and  down. 
Standing  in  place,  the  subject  shall 
slowly  move  his/her  head  up  and  down. 
The  subject  shall  be  instructed  to  inhale 
in  the  up  position  (i.e.,  when  looking 
toward  the  ceiling). 

(e)  Talking.  The  subject  shall  talk  out 
loud  slowly  and  loud  enough  so  as  to  be 
heard  cleariy  by  the  test  conductor.  The 
subject  can  read  fi-om  a  prepared  text 
such  as  the  Rainbow  Passage,  count 
backward  from  100,  or  recite  a 
memorized  poem  or  song. 

(f)  Grimace.  The  test  subject  shall 
grimace  by  smiling  or  frowning. 

(g)  Bending  over.  The  test  subject 
shall  bend  at  the  waist  as  if  he/she  were 
to  touch  his/her  toes.  Jogging  in  place 
shall  be  substituted  for  this  exercise  in 
those  test  environments  such  as  shroud 
type  QNFT  units  which  prohibit  bending 
at  the  waist. 

(h)  Normal  breathing.  Same  as 
exercise  1. 

Each  test  exercise  shall  be  performed 
for  one  minute  except  for  the  grimace 
exercise  which  shall  be  performed  for  15 
seconds. 

The  test  subject  shall  be  questioned 
by  the  test  conductor  regarding  the 
comfort  of  the  respirator  upon 
completion  of  the  protocol.  If  it  has 
become  uncomfortable,  another  model 
of  respirator  shall  be  tried. 

B.  Qualitative  Fit  Test  (QLFT)  Protocols 

1.  General,  (a)  The  employer  shall 
assign  specific  individuals  who  shall 
assume  full  responsibility  for 


implementing  the  respirator  qualitative 
fit  test  program. 

(b)  The  employer  shall  ensure  that 
persons  administering  QLFT  are  able  to 
prepare  test  solutions,  calibrate 
equipment  and  perform  tests  properly, 
recognize  invalid  tests,  and  assure  that 
tese  equipment  is  in  proper  working 
order. 

(c)  The  employer  shall  assure  the 
QLFT  equipment  is  kept  clean  and  well 
maintained  so  as  to  operate  at  the 
parameters  for  which  it  was  designed. 

2.  Isoamyl  Acetate  Protocol — (a)  Odor 
threshold  screening.  The  odor  threshold 
screening  test,  performed  without 
wearing  a  respirator,  is  intended  to 
determine  if  the  individual  tested  can 
detect  the  odor  of  isoamyl  acetate. 

(1)  Three  1-liter  glass  jars  with  metal 
lids  are  required. 

(2)  Odor  free  water  (e.g.,  distilled  or 
spring  water]  at  approximately  25 
degrees  C  shall  be  used  for  the 
solutions. 

(3)  The  isoamyl  acetate  (lAA)  (also 
known  at  isopentyl  acetate)  stock 
solution  is  prepared  by  adding  1  cc  of 
pure  lAA  to  800  cc  of  odor  free  water  in 
a  1  liter  jar  and  shaking  for  30  seconds. 
A  new  solution  shall  be  prepared  at 
least  weekly. 

(4)  The  screening  test  shall  be 
conducted  in  a  room  separate  from  the 
room  used  for  actual  fit  testing.  The  two 
rooms  shall  be  well  ventilated  but  shall 
not  be  connected  to  the  same 
recirculating  ventilation  system. 

(5)  The  odor  test  solution  is  prepared 
in  a  second  jar  by  placing  0.4  cc  of  the 
stock  solution  into  500  cc  of  odor  free 
water  using  a  clear  dropper  or  pipette. 
The  solution  shall  be  shaken  for  30 
seconds  and  allowed  to  stand  for  two  to 
three  minutes  so  that  the  lAA 
concentration  above  the  liquid  may 
reach  equilibrium.  This  solution  shall  be 
used  for  only  one  day. 

(6)  A  test  blank  shall  be  prepared  in  a 
third  jar  by  adding  500  cc  of  odor  free 
water. 

(7)  The  odor  test  and  test  blank  jars 
shall  be  labeled  1  and  2  for  jar 
identification.  Labels  shall  be  placed  on 
the  lids  so  they  can  be  periodically 
peeled,  dried  off  and  switched  to 
maintain  the  integrity  of  the  test. 

(8)  The  following  instruction  shall  be 
typed  on  a  card  and  placed  on  the  table 
in  front  of  the  two  jars  (i.e.,  1  and  2): 
"The  purpose  of  this  test  is  to  determine 
if  you  can  smell  banana  oil  at  a  low 
concentration.  The  two  bottles  in  front 
of  you  contain  water.  One  of  these 
bottles  also  contain  a  small  amount  of 
banana  oil.  Be  sure  the  covered  are  on 
tight,  then  shake  each  bottle  for  two 
seconds.  Unscrew  the  lid  of  each  bottle, 
one  at  a  time,  and  sniff  at  the  mouth  of 


the  bottle.  Indicate  to  the  test  conductor 
which  bottle  contains  banana  oil." 

(9)  The  mixtures  used  in  the  lAA 
ordor  detection  test  shall  be  prepared  in 
an  area  separate  from  where  the  test  is 
performed,  in  order  to  prevent  olfactory 
fatigue  in  the  subject. 

(10)  If  the  test  subject  is  unable  to 
correctly  identify  the  jar  containing  the 
odor  test  solution,  the  lAA  qualitative  fit 
test  shall  not  be  performed. 

(11)  If  the  test  subject  correctly 
identifies  the  jar  containing  the  odor  test 
solution,  the  test  subject  may  proceed  to 
respirator  selection  and  fit  testing. 

(b)  Isoamyl  acetate  fit  test.  (1)  The  fit 
test  chamber  shall  be  similar  to  a  clear 
55-gallon  drum  liner  suspended  inverted 
over  a  2-foot  diameter  frame  so  that  the 
top  of  the  chamber  is  about  6  inches 
above  the  test  subject's  head.  The  inside 
top  center  of  the  chamber  shall  have  a 
small  hook  attached. 

(2)  Each  respirator  used  for  the  fitting 
and  fit  testing  shall  be  equipped  with 
organic  vapor  cartridges  or  offer 
protection  against  organic  vapors.  The 
cartridges  or  masks  shall  be  changed  at 
least  weekly. 

(3)  After  selecting,  donning,  and 
properly  adjusting  a  respirator,  the  test 
subject  shall  ware  it  to  the  fit  testing 
room.  This  room  shall  be  separate  from 
the  room  used  for  odor  threshold 
screening  and  respirator  selection,  and 
shall  be  well  ventilated,  as  by  an 
exhaust  fan  or  lab  hood,  to  prevent 
general  room  contamination. 

(4)  A  copy  of  the  test  exercises  and 
any  prepared  text  from  which  the 
subject  is  to  read  shall  be  taped  to  the 
inside  of  the  test  chamber. 

(5)  Upon  entering  the  test  chamber, 
the  test  subject  shall  be  given  a  6-inch 
by  5-inch  piece  of  paper  towel,  or  other 
porous,  absorbent,  single-ply  material, 
folded  in  half  and  wetted  with  0.75  cc  of 
pure  lAA.  The  test  subject  shall  hang 
the  wet  towel  on  the  hook  at  the  top  of 
the  chamber. 

(6)  Allow  two  minutes  for  the  lAA  test 
concentration  to  stabilize  before  starting 
the  fit  test  exercises.  This  would  be  an 
appropriate  time  to  talk  with  the  test 
subject;  to  explain  the  fit  test,  the 
importance  of  his/her  cooperation,  and 
the  purpose  for  the  head  exercises;  or  to 
demonstrate  some  of  the  exercises. 

(7)  If  at  any  time  during  the  test,  the 
subject  detects  the  banana  like  odor  of 
lAA,  the  test  has  failed.  The  subject 
shall  quickly  exit  from  the  test  chamber 
and  leave  the  test  area  to  avoid 
olfactory  fatigue. 

(8)  If  the  test  has  failed,  the  subject 
shall  return  to  the  selection  room  and 
remove  the  respirator,  repeat  the  odor 
sensitivity  test,  select  and  put  on 


46310 


Federal  Register  /  Vol.  52.  No.  233  /  Friday.  December  4.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  233  /  Friday.  December  4.  1987  /  Rules  and  Regulations         46311 


another  respirator,  return  to  the  test 
chamber  and  again  begin  the  procedure 
described  in  (1)  through  (7)  above.  The 
process  continues  until  a  respirator  that 
fits  well  has  been  found.  Should  the 
odor  sensitivity  test  be  failed,  the 
subject  shall  wait  about  5  minutes 
before  retesting.  Odor  sensitivity  will 
usually  have  returned  by  this  time. 

(9)  When  a  respirator  is  found  that 
passes  the  test,  its  efficiency  shall  be 
demonstrated  for  the  subject  by  having 
the  subject  break  the  face  seal  and  take 
a  breath  before  exiting  the  chamber. 

(10)  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
saturated  towel  and  return  it  to  the 
person  conducting  the  test.  To  keep  the 
test  area  from  becoming  contaminated, 
the  used  towels  shall  be  kept  in  a  self 
sealing  bag  so  there  is  no  significant 
lAA  concentration  build-up  in  the  lest 
chamber  during  subsequent  tests. 

3.  Saccharin  Solution  Aerosol 
Protocol.  The  saccharin  solution  aerosol 
QLFT  protocol  is  the  only  currently 
available,  validated  test  protocol  for  use 
with  particulate  disjrosable  dust 
respirators  not  equipped  with  high- 
efficiency  filters.  The  entire  screening 
and  testing  procedure  shall  be  explained 
to  the  test  subject  prior  to  the  conduct  of 
the  screening  test. 

(a)  Taste  threshold  screening.  The 
saccharin  taste  threshold  screening, 
performed  without  wearing  a  respirator, 
is  intended  to  determine  whether  the 
individual  being  tested  can  detect  the 
taste  of  saccharin. 

(1)  Threshold  screening  as  well  as  fit 
testing  subjects  shall  wear  an  enclosure 
about  the  head  and  shoulders  that  is 
approximately  12  inches  in  diameter  by 
14  inches  tall  with  at  least  the  front 
portion  clear  and  that  allows  free 
movements  of  the  head  when  a 
respirator  is  worn.  An  enclosure 
substantially  similar  to  the  3M  hood 
assembly,  parts  #  FT  14  and  #  FT  15 
combined,  is  adequate. 

(2)  The  test  enclosure  shall  have  a  %- 
inch  hole  in  front  of  the  test  subject's 
nose  and  mouth  area  to  accommodate 
the  nebulizer  nozzle. 

(3)  The  test  subject  shall  don  the  test 
enclosure.  Throughout  the  threshold 
screening  test,  the  test  subject  shall 
breathe  through  his/her  wide  open 
mouth  with  tongue  extended. 

(4)  Using  a  DeVilbiss  Model  40 
Inhalation  Medication  Nebulizer  the  test 
conductor  shall  spray  the  threshold 
check  solution  into  the  enclosure.  This 
nebulizer  shall  be  clearly  marked  to 
distinguish  it  from  the  fit  test  solution 
nebulizer. 

(5)  The  threshold  check  soluti<h 
consists  of  0.83  grams  of  sodium  | 
saccharin  USP  in  1  cc  of  warm  water.  It 


can  be  prepared  by  putting  1  cc  of  the  fit 

test  solution  (see  (b)(5)  below)  in  100  cc 
of  distilled  water. 

(6)  To  produce  the  aerosol,  the 
nebulizer  bulb  is  firmly  squeezed  so  that 
it  collapses  completely,  then  released 
and  allowed  to  fully  expand. 

(7)  Ten  squeezes  are  repeated  rapidly 
and  then  the  test  subject  is  asked 
whether  the  saccharin  can  be  tasted. 

(8)  If  the  first  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and 
the  test  subject  is  again  asked  whether 
the  saccharin  is  tasted. 

(9)  If  the  second  response  is  negative, 
ten  more  squeezes  are  repeated  rapidly 
and  the  test  subject  is  again  asked 
whether  the  saccharin  is  tasted. 

(10)  The  test  conductor  will  take  note 
of  the  number  of  squeezes  required  to 
solicit  a  taste  response. 

(11)  If  the  saccharin  is  not  tasted  after 
30  squeezes  (step  10),  the  test  subject 
may  not  perform  the  saccharin  fit  test. 

(12)  If  a  taste  response  is  elicited,  the 
test  subject  shall  be  asked  to  take  note 
of  the  taste  for  reference  in  the  fit  test. 

(13)  Correct  use  of  the  nebuhzer 
means  that  approximately  1  cc  of  liquid 
is  used  at  a  time  in  the  nebulizer  body. 

(14)  The  nebulizer  shall  be  thoroughly 
rinsed  in  water,  shaken  dry.  and  refilled 
at  least  each  morning  and  afternoon  or 
at  least  every  four  hours. 

(b)  Saccharin  solution  aerosol  fit  test 
procedure.  (1)  The  test  subject  may  not 
eat.  drink  (except  plain  water),  or  chew 
gum  for  15  minutes  before  the  test. 

(2)  The  fit  test  uses  the  same 
enclosure  described  in  (a)  above. 

(3)  The  test  subject  shall  don  the 
enclosure  while  wearing  the  respirator 
selected  in  section  (a)  above.  The 
respirator  shall  he  properly  adjusted 
and  equipped  with  a  particular  filter(s). 

(4)  A  second  DeVilbiss  Model  40 
Inhalaiion  Medication  Nebulizer  is  used 
to  spray  the  fit  test  solution  into  the 
enclosure.  This  nebulizer  shall  be 
clearly  marked  to  distinguish  it  from  the 
screening  test  solution  nebulizer. 

(5)  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to 
100  cc  of  warm  water. 

(6)  As  before,  the  test  subject  shall 
breathe  through  the  open  mouth  with 
tongue  extended. 

(7)  The  nebulizer  is  inserted  into  the 
hole  in  the  front  of  the  enclosure  and  the 
fit  test  solution  is  sprayed  into  the 
enclosure  using  the  same  number  of 
squeezes  required  to  elicit  a  taste 
response  in  the  screening  test. 

(8)  After  generating  the  aerosol  the 
test  subject  shall  be  instructed  to 
perform  the  exercises  in  section  I.  A.  14 
above. 

(9)  Every  30  seconds  the  aerosol 
concentration  shall  be  replenished  using 


one  half  the  number  of  squeeezes  as 
initially. 

(10)  The  test  subject  shall  indicate  to 
the  test  conductor  if  any  time  during  the 
fit  test  the  taste  of  saccharin  is  detected. 

(11)  If  the  taste  of  saccharin  is 
detected,  the  fit  is  deemed 
unsatisfactory  and  a  different  respirator 
shall  be  tried. 

4.  Irritant  Fume  Protocol  (a)  The 
respirator  to  be  tested  shall  be  equipped 
with  high-efficiency  particulate  air 
(HEPA)  filters. 

(b)  The  test  subject  shall  be  allowed 
to  smell  a  weak  concentration  of  the 
irritant  smoke  before  the  respirator  is 
donned  to  become  familiar  with  its 
characteristric  odor. 

(c)  Break  both  ends  of  a  ventilation 
smoke  tube  containing  stannic 
oxychloride,  such  as  the  MSA  part  No. 
5645.  or  equivalent.  Attach  one  end  of 
the  smoke  tube  to  a  low  flow  air  pump 
set  to  deliver  200  milliliters  per  minute. 

(d)  If  a  half-mask  is  being  fitted, 
advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyes  and  instruct 
the  subject  to  keep  his/her  eyes  closed 
while  the  test  is  performed. 

(e)  The  test  conductor  shall  direct  the 
stream  of  irritant  smoke  from  the  smoke 
tube  towards  the  face  seal  area  of  the 
lest  subject.  He/She  shall  begin  at  least 
12  inches  from  the  facepiece  and 
gradually  move  to  within  one  inch, 
moving  around  the  whole  perimeter  of 
the  mask. 

(f)  The  exercises  identified  in  section 
I.  A.  14  above  shall  be  performed  by  the 
test  subject  while  the  respirator  seal  is 
being  challenged  by  the  smoke. 

(g)  Each  test  subject  passing  the 
smoke  test  without  evidence  of  a 
response  shall  be  given  a  sensitivity 
check  of  the  smoke  from  the  same  tube 
once  the  respirator  has  been  removed  to 
determine  whether  he/she  reacts  to  the 
smoke.  Failure  to  evoke  a  response  shall 
void  the  fit  test. 

(h)  The  fit  test  shall  be  performed  in  a 
location  with  exhaust  ventilation 
sufficient  to  prevent  general 
contamination  of  the  testing  area  by  the 
test  agent. 

C.  Quantitative  Fit  Test  (QNFT) 
Protocol 

1.  General,  (a)  The  employer  shall 
assign  specific  individuals  who  shall 
assume  full  responsibility  for 
implementing  the  respirator  quantitative 
fit  test  program. 

(b)  The  employer  shall  ensure  that 
persons  administering  QNFT  are  able  to 
calibrate  equipment  and  perform  tests 
property,  recognize  invalid  tests, 
calculate  fit  factors  properly  and  assure 
that  test  equipment  is  in  proj-er  working 
order. 


(c)  The  employer  shall  assure  that 
QNFT  equipment  is  kept  clean  and  well 
maintained  so  as  to  operate  at  the 
parameters  for  which  it  was  designed. 

2.  Definitions,  (a)  Quantitative  fit  test. 
The  test  is  performed  in  a  test  chamber. 
The  normal  air-purifying  element  of  the 
respirator  is  replaced  by  a  high- 
efficiency  particulate  air  (HEPA)  filter  in 
the  case  of  particulate  QNFT  aerosols  or 
a  sorbent  offering  contaminant 
penetration  protection  equivalent  to 
high-efficiency  filters  where  the  QNFT 
test  agency  is  a  gas  or  vapor. 

(b)  Challenge  agent  means  the 
aerosol,  gas  or  vapor  introduced  into  a 
test  chamber  so  that  its  concentration 
inside  and  outside  the  respirator  may  be 
measured. 

(c)  Test  subject  means  the  person 
wearing  the  respirator  for  quantitative 
fit  testing. 

(d)  Normal  standing  position  means 
standing  erect  and  straight  with  arms 
down  along  the  sides  and  looking 
straight  ahead. 

(e)  Maximum  peak  penetration 
method  means  the  method  of  determing 
test  agent  penetration  in  the  respirator 
as  determined  by  strip  chart  recordings 
of  the  test.  The  highest  peak  penetration 
for  a  given  exercise  is  taken  to  be 
representative  of  average  penetration 
into  the  respirator  for  that  exercise. 

(f)  Average  peak  penetration  method 
means  the  method  of  determining  test 
agent  penetration  into  the  respirator 
utilizing  a  strip  chart  recorder, 
integrator,  or  computer.  The  agent 
penetration  is  determined  by  an  average 
of  the  peak  heights  on  the  graph  or  by 
computer  integration,  for  each  exercise 
except  the  grimace  exercise.  Integrators 
or  computers  which  calculate  the  actual 
test  agent  penetration  into  the  respirator 
for  each  exercise  will  also  be  considered 
to  meet  the  requirements  of  the  average 
peak  penetration  method. 

(g)  "Fit  Factor"  means  the  ratio  of 
challenge  agent  concentration  outside 
with  respect  to  the  inside  of  a  respirator 
inlet  covering  (facepiece  or  enclosure). 

3.  Apparatus,  (a)  Instrumentation. 
Aerosol  generation,  dilution,  and 
measurement  systems  using  com  oil  or 
sodium  chloride  as  test  aerosols  shall  be 
used  for  quantitiative  fit  testing. 

(b)  Test  chamber.  The  test  chamber 
shall  be  large  enough  to  permit  all  test 
subjects  to  perform  freely  all  required 
exercises  without  disturbing  the 
challenge  agent  concentration  or  the 
measurement  apparatus.  The  test 
chamber  shall  be  equipped  and 
constructed  so  that  the  challenge  agent 
is  effectively  isolated  from  the  ambient 
air.  yet  uniform  in  concentration 
throughout  the  chamber. 


(c)  When  testing  air-purifying 
respirators,  the  normal  filter  or  cartridge 
element  shall  be  replaced  with  a  high- 
efficiency  particulate  filter  supplied  by 
the  same  manufacturer. 

(d)  The  sampling  instrument  shall  be 
selected  so  that  a  strip  chart  record  may 
be  made  of  the  test  showing  the  rise  and 
fall  of  the  challenge  agent  concentration 
with  each  inspiration  and  expiration  at 
fit  factors  of  at  least  2,000.  Integrators  or 
computers  which  integrate  the  amount 
of  test  agent  penetration  leakage  into 
the  respirator  for  each  exercise  may  be 
used  provided  a  record  of  the  readings  is 
made. 

(e)  The  combination  of  substitute  air- 
purifying  elements,  challenge  agent  and 
challenge  agent  concentration  in  the  test 
chamber  shall  be  such  that  the  test 
subject  is  not  exposed  in  excess  of  an 
established  exposure  limit  for  the 
challenge  agent  at  any  time  during  the 
testing  process. 

(f)  The  sampling  port  on  the  test 
specimen  respirator  shall  be  placed  and 
constructed  so  that  no  leakage  occurs 
around  the  port  (e.g.,  where  Uie 
respirator  is  probed),  a  free  air  flow  is 
allowed  into  the  sampling  line  at  all 
times  and  so  that  there  is  no 
interference  with  the  fit  or  performance 
of  the  respirator. 

(g)  The  test  chamber  and  test  set  up 
shall  permit  the  person  administering 
the  test  to  observe  the  test  subject  inside 
the  chamber  during  the  test. 

(h)  The  equipment  generating  the 
challenge  atmosphere  shall  maintain  the 
concentration  of  challenge  agent  inside 
the  test  chamber  constant  to  within  a  10 
percent  varia'tion  for  the  duration  of  the 
test. 

(i)  The  time  lag  (interval  between  an 
event  and  the  recording  of  the  event  on 
the  strip  chart  or  computer  or  integrator) 
shall  be  kept  to  a  minimum.  There  shall 
be  a  clear  association  between  the 
occurrence  of  an  event  inside  the  test 
chamber  and  its  being  recorded. 

(j)  The  sampling  line  tubing  for  the 
test  chamber  atmosphere  and  for  the 
respirator  samphng  port  shall  be  of 
equal  diameter  and  of  the  same 
material.  The  length  of  the  two  lines 
shall  be  equal. 

(k)  The  exhaust  flow  from  the  test 
chamber  shall  pass  through  a  high- 
effciency  filter  before  release. 

(1)  When  sodium  chloride  aerosol  is 
used,  the  relative  humidity  inside  the 
test  chamber  shall  not  exceed  50 
percent. 

(m)  The  limitations  of  instrument 
detection  shall  be  taken  into  account 
when  determining  the  fit  factor. 

(n)  Test  respirators  shall  be 
maintained  in  proper  working  order  and 


inspected  for  deficiencies  sush  as 
cracks,  missing  valves  and  gaskets,  etc. 
4.  Procedural  Requirements,  (a)  When 
performing  the  initial  positive  or 
negative  pressure  test  the  sampling  line 
shall  be  crimped  closed  in  order  to 
avoid  air  pressure  leakage  during  either 
of  these  tests. 

(b)  An  abbreviated  screening  isoamyl 
acetate  test  or  irritant  fume  test  may  be 
utilized  in  order  to  quickly  identify  poor 
fitting  respirators  which  passed  the 
positive  and/or  negative  pressure  test 
and  thus  reduce  the  amount  of  QNFT 
time.  When  performing  a  screening 
isoamyl  acetate  test,  combination  high- 
efficiency  organic  vapor  cartridges/ 
canisters  shall  be  used. 

(c)  A  reasonably  stable  challenge 
agent  concentration  shall  be  measured 
in  the  test  chamber  prior  to  testing.  For 
canopy  or  shower  curtain  type  of  test 
units  the  determination  of  the  challenge 
agent  stability  may  be  established  after 
the  test  subject  has  entered  the  test 
environment. 

(d)  Immediately  after  the  subject 
enters  the  test  chamber,  the  challenge 
agent  concentration  inside  the  respirator 
shall  be  measured  to  ensure  that  the 
peak  penetration  does  not  exceed  5 
percent  for  a  half  mask  or  1  percent  for  a 
full  facepiece  respirator. 

(e)  A  stable  challenge  concentration 
shall  be  obtained  prior  to  the  actual 
start  of  testing. 

(f)  Respirator  restraining  straps  shall 
not  be  overtightened  for  testing.  The 
straps  shall  be  adjusted  by  the  wearer 
without  assistance  from  other  persons  to 
give  a  reasonable  comfortable  fit  typical 
of  normal  use. 

(g)  The  test  shall  be  terminated 
whenever  any  single  peak  penetration 
exceeds  5  percent  for  half  masks  and  1 
percent  for  full  facepiece  respirators. 
The  test  subject  shall  be  refitted  and 
retested.  If  two  of  the  three  required 
tests  are  terminated,  the  fit  shall  be 
deemed  inadequate. 

(h)  In  order  to  successfully  complete  a 
QNFT,  three  successful  fit  tests  are 
required.  The  results  of  each  of  the  three 
independent  fit  tests  must  exceed  the 
minimum  fit  factor  needed  for  the  class 
of  respirator  (e.g.,  half  mask  respirator, 
full  facepiece  respirator). 

(i)  Calculation  of  fit  factors. 

(1)  The  fit  factor  shall  be  determined 
for  the  quantitative  fit  test  by  taking  the 
ratio  of  the  average  chamber 
concentration  to  the  concentration 
inside  the  respirator. 

(2)  The  average  test  chamber 
concentration  is  the  arithmetic  average 
of  the  test  chamber  concentration  at  the 
beginning  and  of  the  end  of  the  test. 
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(3)  The  concentration  of  the  challenge 
agent  inside  the  respirator  shall  be 
determined  by  one  of  the  following 
methods: 
(i)  Average  peak  concentration 
(ii)  Maximum  peak  concentration 
(iii)  Integration  by  calculation  of  the 
area  under  the  individual  peak  for  each 
exercise.  This  includes  computerized 
integration. 

(j)  Interpretation  of  test  results.  The  fit 
factor  established  by  the  quantitative  fit 
testing  shall  be  the  lowest  of  the  three  fit 
factor  values  calculated  from  the  three 
required  fit  tests. 

(k)  The  test  subject  shall  not  be 
permitted  to  wear  a  half  mask,  or  full 
facepiece  respirator  unless  a  minimum 
fit  factor  equivalent  to  at  least  10  times 
the  hazardous  exposure  level  is 
obtained. 


(1)  Filters  used  for  quantitative  fit 
testing  shall  be  replaced  at  least  weekly, 
or  whenever  increased  breathing 
resistance  is  encountered,  or  when  the 
test  agent  has  altered  the  integrity  of  the 
filter  media.  Organic  vapor  cartridges/ 
canisters  shall  be  replaced  daily  (when 
used)  or  sooner  if  there  is  any  indication 
of  breakthrough  by  a  test  agent. 

PART  1926— {AMENDED] 

Subpart  D— {AmefKled] 

6.  The  authority  citation  for  Subpart  D 
of  Part  1926  continues  to  read  as 
follows: 

Authority:  Sees.  4,  6,  8  Occupational  Safety 
and  Heahh  Act  of  1970.  29  U.S.C.  653.  655. 
657;  sec.  107,  Contract  Work  Hours  and 
Safety  Standards  Act  (Construction  Safety 


Act),  40  U.S.C.  333,  and  Secretary  of  Labor's 
Orders  12-71  (36  FR  8754).  8-76  (41  FR  25059). 
or  9-83  (48  FR  35736),  as  applicable.  Sections 
1926.55(c)  and  1926.58  also  issued  under  29 
CFR  Part  1911. 

7.  A  new  paragraph  (d)  is  added  to 
§  1926.55  to  read  as  follows: 


§  1926.55 
mists. 


Gases,  vapors,  fumes,  dusts  and 


(d)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  apply  to  the  exposure  of 
employees  to  formaldehyde.  Whenever 
any  employee  is  exposed  to 
formaldehyde,  the  requirements  of 
§  1910.1048  of  this  title  shall  apply. 
[FR  Doc.  87-27329  Filed  12-2-87;  12:00  pm] 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1605 

Error  Correction  Regulations 

agency:  Federal  Retirement  Thrift 
Investment  Board. 
action:  Final  rule. 


summary:  The  Federal  Retirement  Thrift 
Investment  Board  (Board)  is  issuing  final 
regulations  governing  the  correction  of 
errors  which  may  have  occurred  during 
the  course  of  administering  the  Thrift 
Savings  Plan.  These  regulations  reflect 
interim  regulations  on  error  correction 
issued  by  the  Board  on  May  13, 1987  (52 
FR  17919)  and  July  22. 1987  (52  PR 
27527).  The  final  rule  adopts  these 
interim  rules,  with  amendments. 

These  regulations  relate  to  errors  that 
may  have  been  committed  by  agencies 
or  the  Board  during  the  course  of 
processing  data  on  employee 
participation  in  the  Thrift  Savings  Plan. 
These  errors  may  occur  as  a 
consequence  of  action,  or  lack  of  action, 
on  the  part  of  an  employee's  agency  or 
on  the  part  of  the  Board.  In  addition, 
these  regulations  specify  the  action  to 
be  taken  where  an  employee  fails  to 
participate,  or  is  delayed  in 
participating,  in  the  Thrift  Savings  Plan 
for  reasons  beyond  his  or  her  control 
and  where  there  has  not  been  an  error 
on  the  part  of  the  agency.  Finally,  these 
regulations  address  adjustment  to  Thrift 
Savings  Plan  contributions  which  must 
be  made  when  there  has  been  a 
retroactive  adjustment  to  an  employee's 
pay. 

EFFECTIVE  DATE:  Final  rules  effective 
December  4, 1987. 

FOR  FURTHER  INFORMATION  CONTACT! 
John  I.  O'Meara,  (202)  653-2573,  Federal 
Retirement  Thrift  Investment  Board. 
P.O.  Box  18899,  Washington,  DC  20036. 
SUPPI^MENTARY  INFORMATION: 

I.  Background 

The  Thrift  Savings  Plan  is 
administered  by  the  Board.  However, 
employees  do  not,  for  the  purpose  of 
making  contributions,  deal  directly  with 
the  Board.  Rather,  they  submit  election 
forms  to  their  agency  and  that  agency 
executes  these  forms  by  deducting  the 
contribution  from  their  pay  and 
forwarding  that  contribution,  along  with 
any  applicable  government  contribution, 
to  the  Board's  recordkeeper.  Since 
November  1986.  the  Board's 
recordkeeping  function  has  been 
performed  by  the  National  Finance 
Center,  Department  of  Agriculture,  New 
Orleans,  Louisiana,  which  is  under 
contract  to  the  Board.  The  National 


Finance  Center  posts  contributions  and 
earnings  to  an  employee's  account.  The 
Board  is  responsible  for  establishing 
procedures  and  policies  for  the  Thrift 
Savings  Plan.  The  potential  for  error      / 
occurs  throughout  this  system  and  the 
interim  error  correction  regulations 
identified  the  types  of  errors  which  may 
occur  and  the  procedures  that  should  be 
used  to  make  corrections. 

Ten  federal  agencies,  two  employee 
unions,  and  two  federal  employees 
commented  on  the  interim  regulations. 
In  addition  to  considering  these 
comments,  the  Board  has  consulted  with 
other  federal  regulators  and  some 
federal  payroll  and  personnel  officers 
who  provided  informal  suggestions  on 
improving  these  procedures.  Comments 
on  the  interim  regulations  concentrated 
mainly  on  the  subjects  of  fairness  and 
operational  efficiency. 

II.  Section-by-Section  Analysis  of  the 
Regulations 

A.  Section  1605.1    Definitions 

Two  comments  were  received  on  this 
section  proposing  clarification  to 
existing  definitions.  The  definition  of 
"agency"  has  been  changed  to  make 
clear  that,  where  there  is  a  division  of 
responsibility,  that  term  applies  to  both 
the  organization  which  took  the  action 
affecting  the  employee's  Thrift  Savings 
Plan  participation  and  the  organization 
which  is  responsible  for  taking 
corrective  action.  The  definition  of  the 
term  "Recordkeeper"  has  been  changed 
to  show  that  the  Recordkeeper  is  under 
contract  to  the  Board.  One  commentor 
suggested  that  term  "Days"  be  added  to 
the  list  of  terms  and  that  it  be  defined  to 
mean  work  days.  The  final  regulation 
includes  the  term  "Days",  but,  it  has 
been  defined  to  mean  calendar  days. 
This  is  consistent  with  the  meaning 
which  the  Board  had  attached  to  that 
term  as  it  appeared  in  the  interim 
regulations  and  there  were  no 
persuasive  reasons  given  for  lengthening 
all  of  the  time  periods  within  which 
action  must  be  taken  under  these  rules. 

B.  Section  1605.2    Failure  To 
Participate  or  Delay  in  Participation 

Twelve  comments  were  received  on 
this  section. 

1.  Paragraph  (b)(1).  This  paragraph 
was  changed  by  adding  a  new  sentence 
stating  that  no  retroactive  contributions 
would  be  permitted  in  cases  where  the 
agency  did  not  cause  the  employee's 
failure  to  participate  or  delay  in 
participation.  This  concept  was  implicit 
in  the  interim  regulation  because  there 
was  no  provision  authorizing  retroactive 
payments  for  those  situations. 


2.  Subparagraph  (b){2)(i).  This 
subparagraph  has  been  revised  to 
require  agencies  to  correct  an 
employee's  personnel  records  as  well  as 
payroll  records.  This  action  is  necessary 
because  personnel  records  provide  the 
permanent  record  of  an  employee's 
Thrift  Savings  Plan  participation. 

3.  Subparagraph  (b)(2)(ii).  This 
subparagraph  was  changed  by  adding 
the  requirement  that  the  employee  must 
make  his  or  her  election  to  have  the 
error  corrected  within  30  days  of 
receiving  a  notification  of  the  error  by 
the  agency  or  forfeit  the  opportunity  to 
do  so.  This  requirement  is  necessary  in 
order  to  avoid  situations  where  agencies 
are  stymied  for  taking  corrective  action 
or  clearing  their  records  by  an 
employee's  refusal  to  decide  what  to  do 
within  a  reasonable  period  of  time.  This 
subparagraph  was  also  changed  by 
adding  five  new  sentences  at  the  end. 
The  first  three  of  these  sentences 
suspend  an  employee's  retroactive 
payment  schedule  whenever  the 
employee  has  insufficient  net  pay  to 
make  the  contributions  or  where  the 
annual  ceiling  on  tax-deferred 
contributions  relating  to  a  prior  year  has 
been  reached.  Absent  this  instruction, 
an  employee  on  leave  without  pay  or 
one  who  has  reached  the  annual  ceiling 
for  contributions  could  not  receive  the 
full  benefit  of  this  correction  procedure. 
The  fourth  sentence  also  provides  that 
pay  periods  occurring  during  the  period 
of  suspended  payments  will  not  count 
against  the  maximum  number  of  pay 
periods  within  which  the  employee  may 
correct  the  error.  The  final  sentence 
makes  clear  that  employees  do  not  have 
the  option  of  making  a  payment  which  is 
less  than  what  he  or  she  agreed  to  on 
the  equal  payment  schedule.  The 
maximum  number  of  pay  periods 
permitted  under  the  regulations  for 
retroactive  contributions  provide  a 
sufficient  period  of  time  over  which  an 
employee  can  reasonably  be  expected  to 
catch  up  on  his  or  her  contributions. 
Partial  or  unequal  payments  would 
create  unnecessary  operational 
difficulties  for  agencies  processing  these 
contributions. 

4.  Subparagraph  (b){2)(iii).  In  the 
interim  regulations,  this  subparagraph 
stated  that  an  employee  could  only 
terminate  the  payment  schedule  in 
situations  where  the  employee 
separated  from  government  service.  One 
agency  commented  that  this  provision 
was  too  restrictive.  The  final  regulations 
now  provide  that  an  employee  may  stop 
making  the  retroactive  contributions; 
however,  this  decision  will  be 
irrevocable.  This  subparagraph  was  also 
clarified  with  respect  to  the  employee's 


option  to  accelerate  the  retroactive 
contribution  on  separation  from 
government  service  by  making  a  lump 
sum  contribution  from  his  or  her  final 
salary  payment  Questions  were  asked 
whether  the  )nmp  sum  annual  leave 
payment  could  also  be  a  source  of  funds 
from  which  the  final  contribution  could 
be  paid.  Because  the  aimual  leave 
payment  does  not  qualify  as  "pay"  for 
purposes  of  employee  contributions,  the 
final  regiilation  excludes  this  source  of 
funds  for  purposes  of  an  employee's 
final  accelerated  contribution. 

5.  Subparagraph  (b)(2)(iv).  The  Board 
received  three  comments  which  pointed 
out  that  it  was  not  clear  in  the  interim 
regulations  how  the  govenunent 
matching  contributions  will  correlate 
with  the  retroactive  employee 
contributions.  The  revised  subparagraph 
provides  that  the  matching  contribution 
will  be  paid  by  the  agency  in  equal 
installments  over  the  employee's  equal 
payment  contribution  schedule.  The 
Board  also  received  a  suggestion  that 
the  agency  should  contribute  the  entire 
matching  amount  as  soon  as  it  detects 
the  error.  This  suggestion  was  rejected 
because  the  government  match  under 
the  statute  is  only  contributed  as  a 
consequence  of  an  employee  making  an 
identical  contribution.  A  lump  sum 
government  match  in  advance  of  an 
employee  completing  a  payment 
schedule  could  also  create  overpayment 
collection  problems  whenever  an 
employee  decided  not  to  make 
contributions,  decided  not  to  make  up 
the  entire  amount,  or  decided  to 
terminate  the  payment  schedule  before 
it  was  completed. 

6.  Subparagraph  (b](2)(v).  Two 
comments  were  received  on 
subparagraph  (b)(2)(v).  One  suggested 
that  the  one  percent  basic  contribution 
should  be  paid  during  the  pay  period 
following  the  agency  determination  that 
there  was  an  error,  not  during  the  first 
period  of  the  payment  schedule.  The 
Board  decided  to  change  this  regulation 
to  permit  an  agency  payment  of  the 
government  basic  contribution  in 
advance  of  the  first  payment  of  the 
payment  schedule,  but  no  later  than  30 
days  after  the  agency  determined  that 
an  error  had  occurred.  The  second 
comment  recommended  that  the 
regulations  define  the  salary  base  that 
will  be  used  to  compute  the  government 
basic  contribution  and  make  specific 
reference  to  the  number  of  pay  periods 
on  which  the  basic  government 
contribution  will  be  based.  No  changes 
were  made  in  response  to  this  comment 
because  the  salary  base  used  for 
computing  the  government  basic  is  the 
same  as  the  salary  base  used  for  other 


Thrift  Savings  Plan  calculations  and  the 
number  of  applicable  pay  periods  is 
defined  by  the  period  over  which  the 
error  occurred. 

7.  Subparagrah  (b)(2)(vi).  Three 
comments  were  received  on 
subparagraph  (b)(2)(vi).  all  suggesting 
that  employees  should  receive 
retroactive  interest  where  the  agency 
erroneously  delayed  an  employee's 
participation  in  the  Plan.  The  Board 
does  not  have  authority  to  use  the 
account  balances  of  other  Plan 
participants  for  this  purpose.  In 
addition,  the  Board  does  not  believe  that 
it  has  the  authority  to  direct  an  agency 
to  pay  penalty  interest  out  of  its 
appropriated  funds,  since  those  funds 
may  or  may  not  be  legally  available  for 
that  type  of  expenditure.  At  the  same 
time,  the  Board  decided  that  this 
provision,  prohibiting  the  payment  of 
retroactive  interest  into  an  employee's 
account  from  any  source,  was  too 
restrictive.  For  that  reason,  the  final 
regulation  (which  is  now  designated 
(b)(2)(vii))  has  been  changed  to  prohibit 
the  Board  h^m  depositing  retroactive 
interest  in  an  employee's  account  as  a 
consequence  of  agency  error.  However 
an  agency,  under  the  revised  provision, 
is  free  to  make  this  type  of  deposit  iif  it 
has  determined  that  it  has  the  authority 
to  spend  its  funds  for  this  purpose. 

8.  Subparagraph  (b)(2){viii).  The  Board 
decided  to  add  a  new  paragraph 
(b)(2)(viii)  to  this  section.  The  new 
paragraph  states  that  retroactive 
payments  are  not  subject  to  the 
maximum  limitations  on  contributions 
per  pay  period.  At  the  same  time,  these 
payments  will  count  against  the  annual 
ceilings  on  tax-deferred  contributions. 
This  instruction  was  necessary  because 
the  law  does  not  require  retroactive 
payments  to  be  included  in  calculations 
of  pay  period  limitations  on  current 
contributions. 

9.  Subparagraph  (b)(2)(bi).  A  new 
provision  was  added  to  the  final 
regulations  which  establishes  the  order 
of  precedence  when,  because  of 
insufficient  net  pay,  the  agency  must 
choose  between  deducting  the 
employee's  regular  Thrift  Savings  Plan 
contribution  and  deducting  the 
employee's  make-up  contribution.  In  this 
situation,  the  employee's  regular 
contribution  will  take  precedence  over 
his  or  her  make-up  contribution. 

C.  Section  1605^    Insufficient 
deduction  or  contribution. 

The  correction  procedure  for  an 
agency  error  under  §  1605.3  is 
essentially  the  same  as  the  procedure 
for  correcting  an  error  under  §  1605.2. 
For  this  reason,  all  of  the  changes  made 
to  subsection  (b)  of  §  1605.2  were  also 


made  to  subsection  (b)  of  §  1605.3. 
In  addition  to  these  changes,  the  Board 
decided  to  add  a  new  paragraph  (b)(9) 
to  section  1605.3  to  address  the 
proration  of  employee  and  government 
retroactive  contributions  to  the 
investment  fimds.  If  an  employee  has  a 
current  election  form,  these 
contributions  will  be  deposited  in  the 
investment  fund  or  funds  designated  on 
that  form.  Employees  who  do  not  have  a 
current  election  form  will  be  given  an 
opportunity  to  submit  one  solely  for  the 
purpose  of  designating  which  fund  or 
funds  will  receive  the  contributions.  In 
those  situations  where  there  is  no 
current  election  form  and  the  employee 
decides  not  to  submit  one,  all  of  the 
retroactive  contributions  will  be 
invested  in  the  Government  Securities 
Investment  Fund. 

D.  Section  1605.4    Excess  deduction  or 
contribution. 

1.  Subsection  (a).  This  subsection  was 
revised  to  make  clear  that  an  error  of 
excess  contribution  or  overdeduction 
may  occur  even  though  an  agency 
accurately  executes  the  employee's 
election.  This  is  because  the  error  may 
consist  of  a  salary  overpayment  which 
will  automatically  trigger  an  excess 
deduction  and  government  contribution 
if  the  employee  had  elected  to  make  a 
percent  of  pay  deduction.  For  this 
reason,  salary  overpayment  was 
identified  as  an  error  requiring 
correction  in  paragraph  (a). 

2.  Subsection  (b).  Two  agencies 
recommended  that  the  time  period  for 
making  a  correction  under  this  section 
be  extended.  The  interim  regulation 
provided  in  subsection  (b)  that  the 
corrective  actions  must  take  place  no 
later  than  the  pay  period  following  the 
agency's  discovery  of  the  error.  As 
revised,  the  agencies  have  30  days  from 
the  date  of  discovering  the  error  to 
complete  the  corrective  action. 

3.  Paragraph  (b)(1).  This  paragraph 
was  changed  to  require  agencies  to 
correct  personnel  records  as  well  as 
payroll  records.  In  addition,  a  new 
sentence  was  added  to  instruct  agencies 
to  query  the  Recordkeeper  whenever  the 
adjustment  involves  the  Common  Stock 
Index  Investment  Fund  or  the  Fixed 
Income  Investment  Fund  in  order  to 
determine  whether  there  is  an 
investment  loss  attributable  to  the 
excess  contribution  and  to  identify  the 
appropriate  investment  funds  which 
should  be  adjusted  to  correct  this  error. 
This  procedure  is  necessary  in  order  for 
the  agency  to  correct  certain  types'of 
errors  involving  investment  loss  and  to 
deal  with  situations  where  employees 
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transfer  contributions  among  investment 
funds. 

4.  Paragraph  (b)  (2)  and  (3).  Paragraph 
(2)  was  changed  to  instruct  the  agency 
to  recover,  minus  any  investment  loss, 
the  amount  of  the  excess  employee  and 
government  contribution.  Paragraph 
(b)(3)  was  revised  to  require  the  agency 
to  return  the  full  amount  of  the 
overdeducted  employee  contribution  to 
the  employee  and  to  credit  its  account 
with  the  excess  government 
contribution,  minus  any  investment  loss. 
This  means  that  whenever  there  has 
been  an  investment  loss  on  excess 
contributions  because  of  agency  error, 
the  agency  will  absorb  that  loss. 

5.  Paragraph  (b)(4).  Four  comments 
were  received  on  this  paragraph.  The 
interim  regulation  provided  that  the 
earnings  on  excess  employee  and 
government  contributions  would  remain 
in  the  employee's  account  unless  the 
account  was  liquidated  because  of  the 
correction.  One  comment  proposed  that 
the  earnings  on  the  government  excess 
contribution  be  returned  to  the  agency 
rather  than  remain  in  the  employee's 
account.  The  Board's  treatment  of  these 
earnings  is  consistent  with  IRS  Revenue 
Ruling  77-200  which  provides  that 
erroneous  employer  contributions  may 
be  returned  to  the  employer  within  one 
year  of  the  mistake,  but  that  earnings  on 
these  contributions  may  not  be  returned. 
Another  comment  suggested  that  the 
regulations  were  inconsistent  because 
paragraph  (b)(4)  allows  an  employee  to 
keep  earnings  on  excess  contributions, 
while  §S  1605.2  and  1605.3  do  not 
provide  that  the  Board  will  pay  earnings 
on  underdeductions  or  where  there  is  a 
failure  to  deduct.  The  reason  why  there 
is  a  difference  between  these 
regulations  is  that  paragraph  (b)(4)  is 
dealing  with  a  situation  where  there  are 
earnings  for  the  Board  to  credit  to  an 
employee's  account  and.  in  the  other 
situations,  the  Plan  has  no  earnings  to 
credit  to  the  employee's  account. 
Finally,  an  agency  noted  that  the 
Board's  regulation  does  not  provide 
notice  of  the  corrections  being  made  to 
the  employee.  This  is  because 
employees  will  be  routinely  advised  of 
these  corrections  in  the  participant 
account  statement. 

6.  Paragraph  (b)(5).  The  language  In 
this  paragraph  was  deleted  as 
unnecessary  in  light  of  the  changes 
which  had  been  made  to  paragraphs  (b] 
(2)  and  (3).  Paragraph  (b)(6)  of  the 
interim  regulations  was  redesignated 
paragraph  (b)(5). 

7.  Paragraph  (b)(6).  A  new  paragraph 
(b)(6)  was  added  to  this  section  in  order 
to  authorize  an  employee  to  file  a  claim 
with  his  or  her  agency  whenever  the 
agency  fails  to  comply  with  paragraph 


(b)(3)  and  return  to  the  employee  the  full 
amount  of  the  erroneous  contribution 
undiminished  by  any  investment  loss 
attributable  to  agency  error. 

E.  Section  1605.5    Delayed  or  Erroneous 
Posting  of  Contributions  or  Earnings 

Two  comments  were  received  on  this 
section.  The  first  comment 
recommended  that  the  regulation  state 
that  the  errors  of  the  Recordkeeper  are 
Board  errors.  The  final  regulation 
provides  that  corrective  action  will  be 
taken  if  the  Board  or  the  Recordkeeper 
fails  to  post  accurately  contributions  or 
earnings  to  an  employee's  account.  The 
second  comment  proposed  that  the 
correction  take  place  within  seven 
calendar  days  of  its  discovery.  At  this 
time,  the  Board  is  unwilling  to  designate 
a  time  period  for  correction  because 
information  needed  to  make  the 
correction  may  not  be  readily  available 
to  the  Board.  This  paragraph  was 
changed  by  adding  a  final  sentence 
which  states  that  it  does  not  apply  to 
delayed  postings  which  are  due  to 
erroneous  agency  data  input  or  delay  in 
the  delivery  of  data  to  the  Recordkeeper. 

F.  Section  1605.6    Agency  Allocation  to 
Incorrect  Account 

1.  Subsection  (b).  One  comment 
suggested  that  the  time  period  for 
making  this  correction  be  extended. 
Under  the  interim  regulation,  the  agency 
had  to  correct  the  error  no  later  than  the 
pay  period  following  the  agency's 
discovery  of  the  error.  The  final 
regulation  has  been  changed  to  require 
that  the  error  be  corrected  no  later  than 
30  days  following  the  agency's  discovery 
of  the  error. 

2.  Paragraph  (b)(1).  Two  comments 
suggested  that  the  regulation  should  be 
changed  to  require  notice  of  the 
correction  to  the  employee.  No  change 
was  made  to  this  paragraph  because 
employees  will  receive  notice  of  this 
correction  in  the  participant's  account 
statement. 

3.  Paragraph  (b)(5).  The  Board  decided 
to  delete  paragraph  (b)(5)  of  the  interim 
regulation  because  it  covered  a 
requirement  on  correction  of  records 
that  is  also  addressed  by  paragraph 
(b)(1).  In  its  place,  there  is  new  language 
requiring  an  agency  to  accept  a  claim  for 
compensation  whenever  an  employee 
alleges  that  contributions  were 
incorrectly  allocated  to  the  wrong 
account  and  because  of  this  the 
employee  suffered  an  investment  loss 
that  otherwise  would  not  have  occurred. 


G.  Section  1605.7  Employees  Ineligible 
to  Receive  Government  Contributions  or 
to  Participate 

One  agency  asked  for  the  rationale  for 
the  provisions  which  require  that 
earnings  on  mistaken  government 
contributions  be  transferred  to  the 
appropriate  undistributed  earnings 
account.  This  result  is  required  by  IRS 
Revenue  Ruling  77-200  which  prohibits 
the  return  of  earnings  on  employer 
contributions  to  the  employer.  The 
Internal  Revenue  Service  takes  the 
position  that  this  limitation  also  applies 
to  earnings  on  contributions  from  an 
employee's  salary  because  they  are 
made  by  the  employer  and  are. 
therefore,  also  employer  contributions 
for  purposes  of  this  Ruling.  Another 
comment  suggested  that  the  earnings  on 
mistaken  contributions  should  be  used 
by  the  Board  to  pay  retroactive  earnings 
under  other  sections  of  these 
regulations.  The  Board  did  not  adopt 
this  recommendation  because  these 
earnings  belong  to  the  Plan  and  all  its 
participants  rather  than  to  any 
individual  participant. 

The  Board  added  a  new  sentence  to 
subsections  (a)  and  (b)  which  requires 
that  any  mistaken  government 
contribution  which  has  not  been 
returned  to  the  agency  within  one  year 
of  the  mistake  must  be  transferred  to  the 
appropriate  undistributed  earnings 
account.  These  sentences  were  added  in 
order  to  bring  this  section  into 
conformity  with  IRS  Revenue  Ruling  77- 
200. 

In  addition  paragraph  (b)  was  revised 
to  require  an  agency  to  return  to  the 
employee  the  full  amount  of  the 
erroneous  deduction  despite  any 
investment  loss.  Finally,  a  new 
provision  was  added  to  paragraph  (b) 
which  authorizes  the  employee  to  file  a 
claim  for  compensation  with  his  or  her 
agency  whenever  an  agency  fails  to 
return  the  full  amount  of  an  erroneous 
contribution  undiminished  by 
investment  loss  attributable  to  agency 
error. 

H.  Section  1605.8    Claim  Procedure, 
Agency  or  Board  Initiative;  Time 
Limitation 

1.  Paragraph  (a)(1).  Two  comments 
criticized  the  ten-day  time  period  for  an 
agency  to  transmit  a  claim  alleging 
Board  error  to  the  Recordkeeper  as 
being  too  short.  This  time  period  was 
not  extended  in  the  final  regulation 
because  the  decision  which  the  agency 
is  being  required  to  make  does  not 
address  the  validity  of  the  claim.  The 
agency  is  only  being  asked  to  decide 
whether  the  allegation  of  error  relates  to 
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agency  action  or  to  Board  action.  The 
Board  wants  to  address  employee 
allegations  of  Board  error  as  promptly 
as  possible  and  ten  days  should  be 
sufficient  time  for  the  agency  to  make 
this  determination  and  transmit  the 
claim  to  the  Recordkeeper.  Another 
comment  proposed  that  when  an  agency 
receives  a  claim  alleging  Board  error, 
the  agency  should  return  the  claim  to  the 
employee  so  that  the  employee,  not  the 
agency,  would  be  responsible  for 
submitting  the  claim  to  the 
Recordkeeper.  This  suggestion  was  not 
adopted  because  it  would  cause 
additional  delay  in  the  claim  resolution 
process.  However,  this  paragraph  was 
revised  to  require  the  agency  to  notify 
the  employee  that  the  claim  was  being 
forwarded  to  the  Recordkeeper. 

2.  Paragraph  (a)(2).  Two  agencies 
questioned  the  need  for  the  agency  to 
provide  a  formal  written  decision  to  an 
employee  where  the  agency  agrees  with 
his  or  her  claim.  Because  there  is  the 
potential  for  agencies  to  make  large 
scale  corrections  which  fuUy  satisfy 
employee  claims,  the  Board  decided  that 
the  requirement  for  a  written  agency 
decision  in  these  cases  was  burdensome 
and  unnecessary.  The  final  regulation 
requires  the  agency  to  provide  only  a 
written  determination  on  employee 
claims  which  it  has  denied  in  whole  or 
in  part. 

3.  Paragraph  (a)(3).  One  agency 
proposed  that  the  time  limit  for  an 
employee  to  appeal  the  agency's  initial 
decision  on  the  claim  be  reduced  from 
thirty  days  to  ten  or  fifteen  days.  "This 
recommendation  was  not  adopted 
because  some  employee  claims  will 
address  complex  matters  and  a  reduced 
appeal  period  would  not  give  the 
employee  sufficient  time  to  evalute  the 
agency's  determination  and  prepare  an 
appeal.  Two  agencies  asked  how  the 
end  of  the  appeal  period  should  be 
measured — the  postmark  on  the 
employee's  letter  or  receipt  of  the  appeal 
by  the  agency.  The  Board's  view  is  that 
any  evidence  indicating  that  an 
employee  submitted  the  appeal,  either  to 
the  mail  or  to  an  agency  official,  within 
this  time  period  should  be  accepted  as 
evidence  that  the  employee  filed  a 
timely  appeal. 

4.  Paragraph  (a)(4).  One  comment  was 
received  on  this  paragraph.  An  agency 
proposed  that  an  employee  be  required 
to  file  an  appeal  with  the  Board  for 
adjudication  before  becoming  eligible  to 
file  suit  in  district  court.  The  Board 
rejected  this  proposal  because  it  would 
unnecessarily  lengthen  the 
administrative  process  and  because,  in 
many  cases,  employee  claims  will 
involve  disputes  over  facts  which  the 


Board  is  not  a  position  to  adjudicate 
without  an  adversarial  hearing.  An 
administrative  hearing  procedure  would 
be  expensive  and  time  consuming. 

5.  Subsection  (b).  An  agency 
recommended  that  this  subsection  be 
changed  to  permit  an  agency  to  file  an 
appeal  with  the  Board  on  behalf  of  a 
group  of  agency  employees.  This 
proposal  was  not  adopted.  Agencies  are 
encouraged  to  alert  the  Board  to  any 
errors  the  Board  may  have  committed. 
The  Board  has  authority  under 
subsection  (c)  of  this  section  to  correct 
Board  errors  on  its  own  initiative. 

6.  Subsection  (d).  The  Board  received 
one  conunent  suggesting  that  the  three- 
year  time  period  within  which  an  error 
could  be  corrected  was  too  long.  In 
addition,  the  agency  criticized  the  point 
of  reference  (when  the  employee 
discovered  or  should  have  discovered 
the  error)  for  the  beginning  of  this  time 
period  as  too  vague.  The  final  regulation 
provides  a  different  time  period.  An 
error  will  be  eligible  for  correction  if  an 
employee  submits  a  claim  within  one 
year  of  receiving  a  pay  slip  reflecting  the 
error  or  submits  a  daim  within  one  year 
of  the  close  of  the  first  election  period 
following  receipt  of  a  participant 
account  statement  reflecting  the  error, 
whichever  occurs  first. 

I.  Section  ieos.9    Adjustment  for  Back 
Pay  Award 

One  comment  was  received  on  this 
section  suggesting  that  paragraph  (d)  be 
changed  to  provide  that  contributions  to 
the  Plan  made  by  an  employee  from  a 
back  pay  award  should,  for  purposes  of 
the  ceiling  on  employee  annual 
contributions,  be  credited  to  the  year  in 
which  they  should  have  been  made 
rather  than  to  year  in  which  they  were 
made.  No  change  was  made  to  this 
regulation  because  the  Internal  Revenue 
Service,  which  regulates  this  limitation, 
takes  the  position  that  contributions  are 
always  credited  to  the  year  in  which 
they  are  made. 

/.  Section  1605. 10    Other  Retroactive 
Pay  Adjustments 

1.  Subparagraph  (b)(l](iii).  In  certain 
cases,  an  employee's  dollar  amount 
contribution  will  be  reduced  if  that 
contribution  will  exceed  the  percentage 
of  pay  limitations  contained  in  5  U.S.C. 
8351  and  6432.  Where  this  has  occured. 
a  positive  retroactive  pay  adjustment 
will  require  a  positive  adjustment  to  the 
employee 'is  contribution.  Paragraph 
(b)(1)  was  changed  by  adding  an 
instruction  to  this  effect. 

2.  Subsection  (d).  A  new  subsection 
(d)  was  added  to  deal  with  the  problem 
of  prorating  the  additional  contributions 
generated  by  a  pay  adjustment  to  the 


proper  investment  fund  or  funds.  This 
will  be  done  by  using  the  employees 
election  for  investment  of  current 
contributions.  However,  if  the  employee 
does  not  have  a  current  investment 
election,  the  additional  contributions 
will  be  invested  in  the  Government 
Securities  Investment  Fund,  or  in  the 
fund(s)  designated  by  employee  on  an 
election  form  submitted  solely  for  this 
purpose. 

K.  Section  1605.11    Erroneous 
Eligibility  Classification  by  Official 
Personnel  A  ction 

The  interim  regulations  did  not 
address  situations  where  an  agency 
incorrectly  determined  an  employee's 
eligibility  to  participate.  To  resolve  this 
problem,  the  Board  has  added  a  new 
section  1605.11  which  instructs  the 
agency  to  give  the  employee  the 
opportunity  to  make  any  of  the  choices 
relating  to  participation  that  the 
employee  would  have  had  if  the 
classification  error  had  not  occured. 

L.  Section  1605.12    Adjustments 
Rejected 

This  section  was  added  to  the 

regulations  to  notify  the  agencies  that 
the  Recordkeeper  will  reject  any 
agency-initiated  adjustment  which 
would  take  any  category  of  an 
employee's  account  below  a  zero 
balance.  In  other  words,  the  correction 
will  be  made  in  full  or  not  at  all.  In 
addition,  the  Board  in  this  section  is 
providing  notice  that  Thrift  Savings  Plan 
funds  are  not  available  to  cover  any 
investment  losses  which  occur  as  a 
result  of  agency  error.  The  Board  does 
not  have  authority  to  use  Plan  funds  for 
this  purpose. 

M.  Section  1605.13    Limitation  on 
Agency  Authority  To  Make  Adjustments 

This  section  was  added  to  these 
regulations  to  make  clear  that  the 
agencies  have  a  positive  responsibility 
for  correcting  any  improper  or  erroneous 
adjustments.  In  addition,  all  adjustments 
must  be  authorized  by  these  regulations 
or  have  been  approved  in  advance  by 
the  Executive  Director.  The  agencies  are 
being  provided  the  opportunity  to 
request  approval  from  the  Executive 
Director  where  there  is  a  need  to  make 
an  adjustment  which  is  appropriate  but 
not  covered  by  these  regulations. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
They  will  affect  only  internal 
government  procedures  for  correcting 
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errors  involving  employee  participation 
in  the  Thrift  Savings  Plan. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980.  I 

List  of  Subjects  in  5  CFR  Part  1605 

Administrative  practice  and 
procedure.  Employee  benefit  plans. 
Government  employees.  Pensions, 
Retirement. 

Federal  Retirement  Thrift  Investment  Board. 
Frands  X.  Cavanaugh, 

Executive  Director. 

For  the  reasons  set  out  in  the 
preamble.  Part  1605  of  Chapter  VI.  Title 
5,  Code  of  Federal  Regulations,  is 
revised  to  read  as  follows: 

PART  1605— CORRECTION  OF 
ADMINISTRATIVE  ERRORS 

Sec 

1605.1  Definitions. 

1605.2  Failure  to  participate  or  delay  in 
participation. 

1605.3  Insufficient  contribution. 

1605.4  Excess  deduction  or  contribution. 

1605.5  Delayed  or  erroneous  posting  of 
contributions  or  earnings. 

1605.6  Agency  allocation  to  incorrect 
account. 

1605.7  Employees  ineligible  to  receive 
government  contributions  or  to 
participate. 

1G05.8    Claim  procedure:  agency  or  Board 
initiative:  time  limitation. 

1605.9  Adjustment  for  back  pay  award. 

1605.10  Other  retroactive  pay  adjustments. 

1605.11  Erroneous  eligibility  classification 
by  official  personnel  action. 

1605.12  Adjustments  rejected. 

1605.13  Limitation  on  agency  authority  to 
make  adjustments. 

Authority:  5  U.S.C.  8351  and  8474. 

§  1605.1    Definitions. 

Terms  used  in  this  part  shall  have  tJie 
following  meanings: 

"Account"  means  an  employee's 
account  with  the  Thrift  Savings  Plan. 

"Agency"  means  the  organization 
which  took  an  action  or  committed  an 
error  with  respect  to  an  employee's 
participation  in  the  Thrift  Savings  Plan 
or  the  organization  which  is  responsible 
for  taking  corrective  action,  but  does  not 
include  the  Thrift  Savings  Plan 
Recordkeeper  (Recordkeeper). 

"Board"  means  the  Federal 
Retirement  Thrift  Investment  Board. 

"Days"  means  calendar  days. 

"Employee"  means  "employee"  as 
defmed  in  5  U.S.C.  8401(11)  and  8331(1) 
and  "Member"  as  defmed  in  5  U.S.C. 
8401(20)  and  8331(2). 

"Executive  Director"  means  the 
Executive  Director  of  the  Federal 


Retirement  Thrift  Investment  Board,  as 
defined  in  5  U.S.C.  8401(13)  and  as 
further  described  in  5  U.S.C.  8474. 

"Recordkeeper"  means  the 
organization  that  is  under  contract  to 
the  Board  to  perform  recordkeeping 
services  and  which  is  currently  the 
National  Finance  Center,  U.S. 
Department  of  Agriculture,  P.O.  Box 
61500,  New  Orleans,  Louisiana  70161- 
1500. 

§  1605.2    Failure  to  participate  or  delay  in 
participation. 

(a)  Actions  eligible  for  correction.  (1) 
If  an  employee  fails  to  participate  or  is 
delayed  in  participating  in  the  Thrift 
Savings  Plan  because  of  reasons  beyond 
his  or  her  control,  but  not  because  of 
action  or  lack  of  action  by  the  agency, 
then  prospective  corrective  action,  as 
the  employee's  request,  shall  be  taken  in 
accordance  with  paragraph  (b)(1)  of  this 
section. 

(2)  If  an  employee  fails  to  participate  . 
or  is  delayed  in  participating  in  the 
Thrift  Savings  Plan  because  of  reasons 
that  are  attributable  to  his  or  her 
agency,  the  error  will  be  corrected  in 
accordance  with  paragraph  (b)(2)  of  this 
section. 

(b)  Correction  procedures.  (1)  A 
failure  to  participate  or  delay  in 
participation  pursuant  to  paragraph 
(a)(1)  of  this  section  shall  be  corrected 
effective  not  later  than  the  first  pay 
period  beginning  after  the  agency 
accepts  the  employee's  election  form. 
No  retroactive  employee  contributions 
or  government  matching  contributions 
may  be  made  under  this  subparagraph. 

(2)  A  failure  to  participate  or  delay  in 
participation  pursuant  to  paragraph 
{a)(2)  of  this  section  shall  be  corrected 
in  the  following  manner: 

(i)  The  agency  shall  correct  the 
employee's  payroll  and  personnel 
records  immediately  in  order  to  assure 
accurate  Thrift  Savings  Plan 
contributions  to  subsequent  pay  periods. 

(ii)  The  agency  shall,  at  the 
employee's  election,  deduct  the  amount 
of  employee  contributions  attributable 
to  the  error  from  the  employee's  net 
payable  salary  according  to  an  equal 
payment  schedule  agreed  to  by  the 
employee.  The  employee  must  make  this 
election  within  30  days  of  notification  of 
the  error  by  the  agency  or  forfeit  the 
opportunity  to  do  so.  The  agency  may 
set  a  ceiling  on  the  number  of  pay 
periods  in  which  the  correction  may  be 
made;  however,  this  ceiling  may  not  be 
less  than  two  times  the  number  of  pay 
periods  over  which  the  error  occurred. 
The  payment  schedule  must  begin  no 
later  than  the  pay  period  following  the 
date  of  the  agreed  upon  schedule  and  it 
may  not  exceed  four  times  the  number 


of  pay  periods  over  which  the  error 
occurred.  If  the  payment  schedule 
cannot  be  met  because  the  employee 
has  insufficient  net  pay,  the  payment 
schedule  will  be  suspended  until  the 
employee  is  able  to  make  full  payments 
through  payroll  deduction.  When 
establishing  a  payment  schedule  for  an 
employee,  the  agency  will  refer  to  his  or 
her  current  election  and  consider 
whether  the  employee  would  exceed  the 
annual  ceiling  for  tax  deferred 
contributions  as  a  result  of  contributions 
relating  to  an  error  in  a  prior  year.  If  this 
result  would  occur,  the  employee  may 
elect  to  have  the  payment  schedule 
established  in  such  a  manner  that  the 
payments  will  be,  at  the  appropriate 
time,  suspended  until  the  employee  is 
able  to  make  payments  through  payroll 
deduction  that  are  within  the  annual 
ceiling  on  tax  deferred  contributions. 
Pay  periods  which  are  prescribed  in  the 
payment  schedule  for  which  an 
employee  is  unable  to  make  payments 
because  of  insufficient  net  pay,  or 
because  of  the  ceiling  on  tax  deferred 
contributions,  will  not  be  counted 
against  the  maximum  number  of  pay 
periods  applicable  to  the  schedule  and 
the  maximum  number  of  applicable  pay 
periods  shall  be  extended  accordingly. 
Employees  may  not  make  partial 
payments  under  a  payment  schedule. 

(iii)  A  decision  by  the  employee  to 
contribute  the  retroactive  amount  may 
be  terminated  by  the  employee  and  such 
termination  shall  be  deemed 
irrevocable.  In  case  of  separation  from 
government  service,  the  employee  may 
terminate  the  retroactive  contribution  or 
accelerate  the  contribution  by  lump  sum 
payment  from  the  final  salary  payment 
(not  including  any  lump  sum  annual 
leave  payment).  In  case  of  death,  the 
retroactive  contribution  of  the  deceased 
employee  will  be  terminated  as  of  the 
final  salary  payment. 

(iv)  In  accordance  with  the  payment 
schedule  agreed  to  by  the  employee,  the 
agency  shall  contribute  to  the 
employee's  Thrift  Savings  Plan  account 
any  additional  government  matching 
contribution  which  the  agency  would 
have  been  required  to  contribute  had  the 
error  not  occurred.  The  matching 
contribution  will  be  paid  in  equal 
installments  over  the  payment  period  for 
the  employee  contribution. 

(v)  Any  payment  of  the  government 
basic  contribution  which  the  agency 
would  have  been  required  to  contribute 
had  the  error  not  occurred  will  be  made 
to  the  employee's  account  not  later  than 
30  days  after  the  date  on  which  the 
agency  determines  that  an  error 
occurred. 


(vi)  Where  an  employee  has  become 
employed  by  a  new  agency,  the  former 
agency  will  continue  to  be  responsible 
for  determining  whether  there  was  an 
error  applicable  to  the  employee's  Thrift 
Savings  Plan  participation  while 
employed  with  the  former  agency  and,  if 
so,  the  former  agency  will  advise  the 
new  agency  of  such  determination  and 
will  pay  any  applicable  government 
contribution  to  the  new  agency.  The 
new  agency  will  be  responsible  for 
payment  to  the  Recordkeeper  in 
accordance  with  the  employee's 
payment  schedule. 

(vii)  No  earnings  will  be  paid  by  the 
Board  into  an  employee's  Thrift  Savings 
Plan  account  that  would  have  accrued  to 
such  account  but  for  the  error  causing 
the  delay  or  failure  of  participation. 
However,  an  agency  may  make  this  type 
of  deposit  if  it  determines  that  it  has  the 
authority  to  spend  its  funds  for  this 
purpose. 

(viii)  The  retroactive  payment  amount 
is  not  subject  to  the  maximum  pay 
period  contribution  limitations; 
however,  these  amounts  shall  be 
included  when  determining  amounts 
subject  to  the  annual  ceiling  on  tax 
deferred  contributions. 

(ix)  In  the  event  that  an  employee 
does  not  have  sufficient  net  pay  to  make 
all  of  the  Thrift  Savings  Plan  deductions, 
the  employee's  regular  Thrift  Savings 
Plan  deduction  shall  take  precedence 
over  the  employee's  payment  schedule 
contribution. 

§  1605.3    Insufficient  contribution. 

(a)  Errors  eligible  for  correction.  An 
error  of  insufficient  employee 
contribution  shall  be  eligible  for 
correction  if  an  employee  designated  an 
amount  or  rate  to  be  contributed  from 
his  or  her  net  payable  salary  to  the 
Thrift  Savings  Plan  on  an  election  form 
that  was  accepted  by  the  appropriate 
agency  office  and  the  amount  or  rate 
designated  was  not  deducted,  in  whole 
or  in  part,  and  credited  to  the 
employee's  account  for  the  eligible  pay 
periods  because  of  agency  error.  An 
error  of  insufficient  government 
contribution  shall  also  be  corrected  in 
accordance  with  this  section.  For 
example,  this  section  will  apply  to 
situations  where  an  employee  did  not 
receive  a  basic  contribution  or  a 
matching  contribution  because  of  the 
erroneous  determination  of  retirement 
system  coverage  or  other  processing 
error. 

(b)  Correction  procedure.  In  the  event 
that  there  is  an  error  eligible  for 
correction  pursuant  to  paragraph  (a)  of 
this  section,  the  following  procedure 
shall  apply: 


(1)  The  agency  shall  correct  the 
employee's  payroll  and  personnel 
records  immediately  in  order  to  assure 
accurate  Thrift  Savings  Plan 
contributions  in  subsequent  pay  periods. 

(2)  The  agency  shall,  at  the 
employee's  election,  deduct  the  amount 
of  employee  contributions  attributable 
to  the  error  from  the  employee's  net 
payable  salary  according  to  an  equal 
payment  schedule  agreed  to  by  the 
employee.  The  employee  must  make  this 
election  within  30  days  of  notification  of 
the  error  by  the  agency  or  forfeit  the 
opportunity  to  do  so.  The  agency  may 
set  a  ceiling  on  the  number  of  pay 
periods  in  which  the  correction  may  be 
made;  however,  this  ceiling  may  not  be 
less  than  two  times  the  number  of  pay 
periods  over  which  the  error  occurred. 
This  payment  schedule  must  begin  no 
later  than  the  pay  period  following  the 
date  of  the  agreed  upon  schedule  and  if 
may  not  exceed  four  times  the  number 
of  pay  periods  over  which  the  error 
occurred.  If  the  payment  schedule 
cannot  be  met  because  the  employee 
has  insufficient  net  pay,  the  payment 
schedule  will  be  suspended  until  the 
employee  is  able  to  make  full  payments 
through  payroll  deduction.  When 
establishing  a  payment  schedule  for  an 
employee,  the  agency  will  refer  to  his  or 
her  current  election  and  consider 
whether  the  employee  would  exceed  the 
annual  ceiling  for  tax  deferred 
contributions  as  a  result  of  contributions 
relating  to  an  error  in  a  prior  year.  If  this 
result  would  occur,  the  employee  may 
elect  to  have  the  payment  schedule 
established  in  such  a  manner  that  the 
payments  will  be,  at  the  appropriate 
time,  suspended  until  the  employee  is 
able  to  make  payments  through  payroll 
deduction  that  are  within  the  annual 
ceiling  on  tax  deferred  contributions. 
Pay  periods  which  are  prescribed  in  the 
payment  schedule  for  which  an 
employee  is  unable  to  make  payments 
because  of  insufficient  net  pay,  or 
because  of  the  ceiling  on  tax  deferred 
contributions,  will  not  be  counted 
against  the  maximum  number  of  pay 
periods  applicable  to  the  schedule  and 
the  maximum  number  of  applicable  pay 
periods  shall  be  extended  accordingly. 
Employees  may  not  make  partial 
payments  under  a  payment  schedule. 

(3)  A  decision  by  the  employee  to 
contribute  the  retroactive  amount  may 
be  terminated  by  the  employee  and  such 
termination  shall  be  deemed 
irrevocable.  In  case  of  separation  from 
government  service,  the  employee  may 
terminate  the  retroactive  contribution  or 
accelerate  the  contribution  by  lump  sum 
payment  from  the  final  salary  payment 
(not  including  any  lump  sum  annual 
leave  payment).  In  case  of  death,  the 


retroactive  contribution  of  the  deceased 
employee  will  be  terminated  as  of  the 
final  salary  payment. 

(4)  In  accordance  with  the  payment 
schedule  agreed  to  by  the  employee,  the 
agency  shall  contribute  to  the 
employee's  Thrift  Savings  Plan  account 
any  additional  government  matching 
contribution  which  the  agency  would 
have  been  required  to  contribute  had  the 
error  not  occurred.  The  matching 
contribution  will  be  paid  in  equal 
installments  over  the  payment  period  for 
the  employee  contribution. 

(5)  Any  payment  of  the  government 
basic  contribution  which  the  agency 
would  have  been  required  to  contribute 
had  the  error  not  occurred  will  be  made 
to  the  employee's  account  not  later  than 
30  days  after  the  date  on  which  the 
agency  determines  that  an  error 
occurred. 

(6)  Where  an  employee  has  become 
employed  by  a  new  agency,  the  former 
agency  will  continue  to  be  responsible 
for  determining  whether  there  was  an 
error  applicable  to  the  employee's  Thrift 
Savings  Plan  participation  while 
employed  with  the  former  agency  and,  if 
so,  the  former  agency  will  advise  the 
new  agency  of  such  determination  and 
will  pay  any  applicable  government 
contribution  to  the  new  agency.  The 
new  agency  will  be  responsible  for 
payment  to  the  Recordkeeper  in 
accordance  with  the  employee's 
payment  schedule. 

(7)  No  earnings  will  be  paid  by  the 
Board  into  an  employee's  Thrift  Savings 
Plan  account  that  would  have  accrued  to 
such  account  but  for  the  error  causing 
the  insufficient  contribution.  However, 
an  agency  may  make  this  type  of  deposit 
if  it  determines  that  it  has  the  authority 
to  spend  its  funds  for  this  purpose. 

(8)  The  retroactive  payment  amount  is 
not  subject  to  the  maximum  pay  period 
contribution  limitations:  however,  these 
amounts  shall  be  included  when 
determining  amounts  subject  to  the 
annual  ceiling  on  tax  deferred 
contributions. 

(9)  Proration  of  employee  and 
government  contributions  to  the 
applicable  investment  funds  will  be 
made  using  the  employee's  election  for 
investment  of  current  contributions.  If 
an  employee  does  not  have  this  type  of 
election,  the  contributions  will  be 
invested  in  the  Government  Securities 
Investment  Fund  or,  at  the  employee's 
request,  in  accordance  with  an  election 
form  submitted  solely  for  this  purpose. 

(10)  In  the  event  that  an  employee 
does  not  have  sufficient  net  pay  to  make 
all  of  the  Thrift  Savings  Plan  deductions, 
the  employee's  regular  Thrift  Savings 
Plan  deduction  shall  take  precedence 
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over  the  employee's  payment  schedule 
contribution. 

§  1605.4    Excess  deduction  or 
contribution. 

(a)  Errors  eligible  for  correction.  An 
error  of  overdeduction  shall  be  eligible 
for  correction  if  a  participant  designated 
an  amount  or  rate  to  be  deducted  as  an 
allotment  to  the  Thrift  Savings  Plan  on 
an  election  form  that  was  accepted  by 
the  appropriate  agency  office  and  more 
than  the  amount  designated  was 
deducted  and  credited  to  the 
participant's  account  because  of  agency 
error.  This  section  also  applies  to 
deductions  taken  from  the  pay  of  an 
employee  who  did  not  elect  to 
contribute,  to  errors  of  excess 
government  contribution,  and  to  salaiy 
overpayments. 

(b)  Correction  procedure.  On 
discovery  of  this  error,  the  following 
actions  shall  take  place  no  later  than  30 
days  after  the  date  on  which  the  agency 
discovered  the  error 

(1)  The  agency  shall  correct  the 
employee's  payroll  and  personnel 
records  immediately  in  order  to  assure 
accurate  Thrift  Savings  Plan 
contributions  in  subsequent  pay  periods. 
Whenever  there  is  an  adjustment  which 
involves  the  Common  Stock  index 
Investment  Fund  or  the  Fixed  Income 
Investment  Fund,  the  agency  shall  query 
the  Recordkeeper  in  order  to  determine 
whether  there  has  been  an  investment 
loss  attributable  to  the  excess 
contribution  and  to  determine  the 
appropriate  employee  investment  funds 
which  should  be  adjusted  to  correct  this 
error. 

(2)  The  agency  shall  forward  to  the 
Recordkeeper  an  adjustment  record(s)  in 
the  amount  of  the  excess  contribution, 
less  any  investment  loss,  of  employee 
and  government  contribuiions  to  reduce 
the  employee's  account  as  appropriate. 
At  least  one  adjustment  record  will  be 
required  for  each  tax  year  included  in 
the  adjustment  period. 

(3)  The  agency  shall  return  the  full 
amount  of  the  overdeducted  employee 
contribution  to  the  employee  and  credit 
the  agency  account  with  the  excess 
government  contribution,  less  any 
investment  loss,  by  appropriately 
crediting  the  routine  transmittal  of  Plan 
funds  to  the  Recordkeeper.  The  Thrift 
Savings  Plan  adjustment  transaction 
will  be  used  for  this  purpose.  If  the     I 
government's  contributions  is  not       ' 
credited  to  the  agency's  account  within 
one  year  of  the  date  of  the  mistake,  that 
contribution  shall  remain  in  the 
employee's  account. 

(4)  Earnings  attributable  to  both  the 
overdeducted  employee  contribution 
and  excess  government  contributions 


which  have  been  paid  into  the 
employee's  account  will  remain  in  the 
employee's  account,  unless  the 
correction  of  this  error  liquidates  an 
employee's  account  with  respect  to 
principal.  In  this  case,  the  earnings 
attributable  to  the  overdeducted 
employee  contribution  and  excess 
government  contribution  will  be 
transferred  to  the  appropriate 
undistributed  earnings  account. 

(5)  The  employee's  agency  shall 
correct  its  payroll  records  to  reflect 
correct  employee  income  information. 

(6)  Whenever  an  employee  alleges 
that  an  agency  made  an  erroneous 
contribution  that  was  subsequently 
reduced  because  of  investment  loss,  the 
agency  shall  permit  the  employee  to  file 
a  claim  for  compensation  for  that  loss  in 
accordance  with  §  1605.8  of  this  part, 

§  1605.5    Delayed  or  erroneous  posting  of 
contributions  or  earnings. 

If  the  Board  or  Recordkeeper  through 
its  error  fails  to  post  accurately 
contributions  or  earnings  to  an 
employee's  account,  the  error  will  be 
corrected.  This  correction  shall  adjust 
the  employee's  account  to  place  the 
account  in  the  position  it  would  have 
been  but  for  the  Board's  or 
Recordkeeper's  error.  This  section  shall 
not  apply  to  delayed  postings  due  to  an 
erroneous  agency  data  input  or  a  delay 
in  the  delivery  of  data  to  the 
Recordkeeper. 

§  1605.6    Agency  allocation  to  incorrect 
account 

(a)  Errors  eligible  for  correction.  If  an 
agency  allocates  the  employee  or 
government  contribution  of  one 
employee  to  the  account  of  another 
employee,  the  error  shall  be  corrected  in 
accordance  with  the  procedures  set 
forth  in  paragraph  (bj  of  this  section. 

[b)  Correction  procedures.  On 
discovery  of  this  error,  the  following 
actions  will  take  place  no  later  than  30 
days  following  the  agency's  discovery  of 
the  error. 

(1)  The  agency  shall  correct  the 
payroll  records  of  the  affected 
employees  in  order  to  assure  accurate 
Thrift  Savings  Plan  contributions  in 
subsequent  pay  periods. 

(2)  The  agency  shall  notify  the 
Recordkeeper  of  the  accounts,  amounts, 
and  types  of  funds  which  were 
incorrectly  allocated. 

(3)  Subject  to  paragraph  (b](4)  of  this 
section,  the  Recordkeeper  will  transfer 
the  appropriate  amounts  and  related 
earnings  from  the  incorrect  account  to 
the  correct  account. 

(4)  The  amounts  returned  by  the 
Recordkeeper  from  the  incorrect  account 
to  the  correct  account  pursuant  to 


paragraph  (b)(3)  of  this  section  shall  be 
reduced  to  reflect  any  applicable 
investment  loss. 

(5)  Whenever  an  employee  alleges 
that  an  agency's  erroneous  allocation  of 
contributions  to  an  incorrect  account 
were  reduced  by  an  investment  loss  that 
otherwise  would  not  have  occurred,  the 
agency  shall  permit  the  employee  to  file 
a  claim  for  compensation  for  that  loss  in 
accordance  with  section  1605.8  of  this 
Part. 

§  1605.7    Employees  Ineligibte  to  receive 
government  contributions  or  to  participate. 

(a)  In  the  event  that  there  is  a  credit  of 
government  contributions  to  an 
employee  who  is  eligible  to  make 
employee  contributions  but  who  is 
ineligible  to  receive  government 
contributions: 

(1)  The  agency  shall  recover  the 
government  contributions  with  an 
appropriate  Thrift  Savings  Plan 
adjustment  transaction,  if  the 
government's  contribution  is  not 
credited  to  the  agency's  account  within 
one  year  of  the  date  of  the  mistake,  that 
contribution  shall  be  transferred  to  the 
appropriate  undistributed  earnings 
account. 

(2)  The  Board  shall  transfer  any 
earnings  on  the  government 
contributions  from  the  employee's 
account  to  the  appropriate  undistributed 
earnings  account. 

(b)  In  the  event  there  is  a  credit  of 
funds  to  an  employee  who  is  ineligible 
to  participate  in  the  Thrift  Savings  Plan: 

(1)  The  agency  shall  forward  to  the 
Recordkeeper  an  adjustment  record(s]  in 
the  amount  of  the  erroneous 
contribution,  less  any  investment  loss, 
of  employee  and  government 
contributions  to  reduce  the  employee's 
account  as  appropriate.  At  least  one 
adjustment  record  will  be  required  for 
each  tax  year  included  in  the  adjustment 
period. 

(2)  The  agency  shall  return  the  full 
amount  of  the  erroneous  employee 
contribution  to  the  employee  and  credit 
the  agency  account  with  any  erroneous 
government  contribution,  less  any 
investment  loss,  by  appropriately 
crediting  the  routine  transmittal  of  Plan 
funds  to  the  Recordkeeper.  The  Thrift 
Savings  Plan  adjustment  transaction 
will  be  used  for  this  purpose.  If  the 
government's  contribution  is  not 
credited  to  the  agency's  account  within 
one  year  of  the  date  of  the  mistake,  that 
contribution  shall  be  transferred  to  the 
appropriate  undistributed  earnings 
account. 

(3)  The  Board  shall  transfer  any 
earnings  on  employee  contributions  and 
government  contributions  to  the 


appropriate  undistributed  earnings 

account. 

§  1605.8    aaim  procedure;  agency  or 
Board  initiative;  time  limltatloa 

(a)  Agency  procedure.  Each  agency 
responsible  for  processing  employee 
elections  to  participate  in  the  Thrift 
Savings  Plan  shall  establish  the 
following  procedure  which  allows  an 
employee  to  present  a  claim  for 
correction  under  this  Part: 

(1)  The  agency  shall  review  all 
employee  claims  in  order  to  determine 
whether  they  relate  to  an  error  which 
may  have  been  made  by  the  agency  or 
by  the  Board.  A  claim  which  relates  to 
possible  Board  errors  shall  be 
transmitted  by  the  agency  to  the  Board's 
Recordkeeper  within  10  days  of  the 
agency's  receipt  of  a  written  claim  from 
the  employee.  The  employee  shall  be 
provided  notice  of  this  referral  at  the 
time  it  is  made. 

(2)  The  agency  shall  review  a  claim 
and  provide  the  employee  with  a 
decision  within  30  days  of  its  receipt  of 
the  employee's  written  claim.  The 
agency's  decision  to  deny  a  claim  in 
whole  or  in  part  shall  be  in  writing  and 
shall  contain  the  following 
information — 

(i)  The  agency's  determination  on  the 
claim  and  the  reasons  therefor,  including 
references  to  applicable  statutes  or 
regulations; 

(ii)  A  description  of  any  additional 
material  or  information  necessary  for 
the  employee  to  perfect  the  claim  and  an 
explanation  of  why  such  material  or 
information  is  necessary;  and 

(iii)  Appropriate  information  as  to  the 
steps  to  be  taken,  as  set  forth  below,  if 
the  employee  wishes  to  appeal  the 
agency  decision  on  the  claim, 

(3)  Within  30  days  after  receipt  of  an 
agency  decision  denying  a  claim,  an 
employee  may  appeal  the  agency 
decision.  An  appeal  shall  be  in  writing 
and  addressed  to  the  agency  of^cial 
designated  in  the  agency's  decision.  The 
employee's  appeal  may  contain  any 
documents  or  comments  the  employee 
deems  relevant  to  the  claim. 

(4)  The  agency  shall  make  a  decision 
on  the  employee's  appeal  not  later  than 
30  days  after  its  receipt  of  the  appeal. 
The  agency's  decision  on  the  appeal 
shall  be  written  in  an  understandable 
manner  and  shall  include  the  reasons 
therefor  as  well  as  references  to 
applicable  statutes  and  regulations.  If 
(he  decision  on  the  employee's  appeal  is 
not  made  within  this  30  day  time  period, 
or  if  the  decision  on  the  appeal  denies 
the  employee's  claim,  in  whole  or  in 
part,  the  employee  shall  have  exhausted 
his  or  her  administrative  remedy  and 
shall  be  eligible  to  fde  suit  in  the 


appropriate  Federal  district  court 
pursuant  to  U.S.C.  8477.  There  is  no 
administrative  appeal  of  an  agency  final 
decision  to  the  Board. 

(b)  Board  procedure.  The  Board  shall 
provide  the  following  procedure  for 
reviewing  claims  relating  to  possible 
errors  on  the  part  of  the  Board: 

(1)  On  receipt  of  a  claim  transmitted 
by  an  agency  in  accordance  with 
paragraph  (a)(1)  of  this  section,  the 
Recordkeeper  shall  review  the  claim 
and  provide  the  employee  and  the 
agency  with  a  decision  within  30  days  of 
its  receipt  of  the  claim.  This  decision 
shall  be  written  in  an  understandable 
manner  and  shall  contain  the  following 
information: 

(i)  The  Recordkeeper's  determination 
on  the  claim  and  the  reasons  therefor, 
including  reference  to  applicable 
statutes  or  regulations; 

(ii)  In  the  case  of  a  denial  of  the  claim, 
in  whole  or  in  part,  a  description  of  any 
additional  material  or  information 
necessary  for  the  employee  to  perfect 
the  claim  and  an  explanation  of  why 
such  material  or  information  is 
necessary,  and  - 

(iii)  In  the  case  of  a  denial  of  the 
claim,  in  whole  or  in  part,  appropriate 
information  as  to  the  steps  to  be  taken, 
as  set  forth  below,  if  the  employee 
wishes  to  appeal  the  Recordkeeper's 
decision  on  the  claim. 

(2)  Within  30  days  after  the  receipt  of 
the  Recordkeeper's  decision  denying  a 
claim,  an  employee  may  appeal  the 
decision.  The  appeal  shall  be  in  writing 
and  addressed  to  the  Executive  Director. 
Federal  Retirement  Thrift  Investment 
Board,  Post  Office  Box  18899. 
Washington.  DC  20036.  and  may  contain 
any  documents  or  comments  the 
employee  deems  relevant  to  the  claim. 

(3)  The  Executive  Director  shall  make 
a  decision  on  the  employee's  appeal  not 
later  than  30  days  after  the  Board's 
receipt  of  the  appeal.  This  decision  shall 
be  written  in  an  understandable  manner 
and  shall  include  the  reasons  therefor  as 
well  as  references  to  applicable  statutes 
and  regulations.  If  the  decision  on  the 
employee's  appeal  is  not  made  within 
this  30  day  time  period,  or  if  the  decision 
denies  the  employee's  claim,  in  whole  or 
in  part,  the  employee  shall  have 
exhausted  his  or  her  administrative 
remedy  and  shall  be  eligible  to  file  suit 
in  the  appropriate  Federal  district  court 
pursuant  to  5  U.S.C.  8477. 

(c)  Agency  or  Board  initiative.  Errors 
or  actions  covered  by  this  Part  may  be 
corrected,  in  the  manner  and  to  the 
extent  provided  in  this  Part,  at  the 
initiative  of  the  agency  or  of  the  Board 
regardless  of  whether  an  employee 
submits  a  claim  pursuant  to  this  section. 


(d)  Time  limitation.  An  error  or  action 
described  in  this  Part  shall  only  be 
eligible  for  correction  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section  if 
the  employee  submits  a  claim  within  1) 
one  year  of  his/her  receipt  of  a  pay  slip 
or  other  document  reflecting  the  error,  or 
2)  within  one  year  of  the  close  of  the 
first  election  period  following  his/her 
receipt  of  Thrift  Savings  Plan  Participant 
Statement  (Form  TSP-8)  reflecting  the 
error,  whichever  occurs  first.  This  time 
limitation  does  not  apply  to  agency  or 
Board  initiated  corrections  pursuant  to 
paragraph  (c)  of  this  section. 

§1605.9    Adiustment  for  back  pay  award. 

(a)  General.  The  purpose  of  this 
section  is  to  make  an  employee 
receiving  a  back  pay  award  whole  with 
respect  to  participation  in  the  Thrift 
Savings  Plan  in  connection  with 
employee  contributions,  government 
contributions,  and  elections  which  he  or 
she  would  have  otherwise  been  able  to 
make  had  the  unwarranted  or 
unjustified  personnel  action  not 
occurred. 

(b)  Continuous  service.  Employees 
who  receive  a  retroactive  pay 
adjustment  pursuant  to  5  U.S.C.  5596  for 
a  period  of  time  when  they  were  not 
separated  from  government  service,  will 
only  receive  an  adjustment  to  applicable 
Thrift  Savings  Plan  contributions  if  they 
had  designated  a  percentage  of  basic 
pay  as  a  contribution  or  if  they  had 
designated  a  dollar  amount  contribution 
which  had  been  reduced  (because  of  the 
percentage  limitations  on  employee 
contributions  contained  in  5  U.S.C.  8351 
and  8432)  as  a  consequence  of  the 
unwarranted  or  unjustified  personnel 
action.  In  those  cases  where  an 
adjustment  is  required,  the  agency  shall 
compute  and  forward  to  the 
Recordkeeper  such  additional  amounts 
attributable  to  the  employee 
contribution  and,  if  applicable,  the 
government  basic  contribution  and 
government  matching  contributions. 

(c)  Erroneous  separation.  If  an 
employee  receives  a  back  pay 
adjustment  pursuant  to  5  U.S.C.  5596  for 
a  period  of  time  when  he  or  she  was 
erroneously  separated  from  government 
service,  the  agency  shall — 

(1)  Give  the  employee  the  opportunity 
to  make  any  elections,  including 
termination,  in  the  same  manner  the 
employee  could  have  chosen  had  the 
erroneous  separation  not  occurred; 

(2)  Compute  and  forward  to  the 
Recordkeeper  such  amounts  of 
employee  contributions  and,  if 
applicable,  the  government  basic 
contribution  and  government  matching 
contributions  which  are  consistent  with 


46322 


Federal  Register  /  Vol.  52.  No.  233  /  Friday,  December  4.  1987  /  Rules  and  Regulations 


the  decisions  the  employee  made 
pursuant  to  paragraph  (c)(1)  of  this 
section:  and 

(3)  Make  routine  contributions  for 
future  pay  periods  in  accordance  with 
the  employee's  current  Thrift  Savings 
Plan  election  form.  : 

(d)  In  making  adjustments  in  | 

accordance  with  paragraphs  (b)  and  (c) 
of  this  section,  agencies  shall  ensure 
that  the  employee's  contribution  does 
not  exceed  the  ceiling  on  employee 
contributions  for  any  calendar  year 
found  in  26  U.S.C.  402(g)(1).  For 
purposes  of  making  this  calculation, 
employee  contributions  shall  be  credited 
to  the  calendar  year  in  which  they  are 
made. 

§  1605.10    Ottier  retroactive  pay 
adjustments. 

(a)  Actions  eligible  for  correction. 
Whenever  an  agency  is  required  to 
made  a  retroactive  pay  adjustment, 
other  than  a  pay  adjustment  covered  by 
§  1605.9  of  this  Part,  the  agency  shall 
also  make  an  adjustment  to  the 
employee's  Thrift  Savings  Plan 
contributions  in  the  manner  prescribed 
in  paragraph  (b)  of  this  section. 

(b)  Correction  procedure.  In  the  event 
that  there  is  a  retroactive  upward  pay 
adjustment  pursuant  to  paragraph  (a)  of 
this  section,  the  following  procedure 
shall  apply: 

(1)  The  agency  shall — 

(i)  If  applicable,  compute  the 
adjustment  to  the  government  basic' 
contribution  for  all  employees  who  were 
eligible  to  participate  in  the  Thrift 
Savings  Plan  during  all  or  part  of  the 
affected  period: 

(ii)  Compute  additional  employee 
contributions  for  employees 
participating  in  the  Thrift  Savings  Plan 
who  elected  to  contribute  a  percentage 
of  basic  pay  during  all  or  part  of  the 
affected  period: 

(iii)  Compute  additional  employee 
contributions  for  employees 
participating  in  the  Thrift  Saving  Plan 
who  elected  to  contribute  a  dollar 
amount  contribution  which  had  been 
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reduced  (because  of  the  percentage 
limitations  on  employee  contributions 
contained  in  5  U.S.C.  8351  and  8432)  as  a 
consequence  of  the  previous  salary 
payment. 

(iv)  If  applicable,  compute  additional 
government  matching  contributions  for 
employees;  and 

(v)  Forward  the  amounts  computed 
under  paragraphs  (b)(1),  (i),  (ii).  (iii).  and 
(iv)  of  this  section  to  the  Recordkeeper. 

(2)  The  Recordkeeper  shall — 

(i)  Credit  the  retroactive  adjustment 
amounts  to  the  appropriate  active 
accounts: 

(ii)  With  respect  to  former  employees 
who  do  not  have  active  Thrift  Savings  • 
Plan  accounts,  allocate  these  retroactive 
amounts  to  the  Government  Securities 
Investment  Fund  for  investment  by  the 
Board: 

(iii)  Pay  the  retroactive  amounts  (and 
earnings  attributable  to  their 
investment)  to  those  former  employees, 
and  provide  appropriate  documentation, 
at  the  following  monthly  scheduled 
payment  of  withdrawals  from  the  Thrift 
Savings  Plan: 

(iv)  Forfeit  immediately  to  the 
undistributed  earnings  account  of  the 
Government  Securities  Investment  Fund 
any  payments  returned  as  undeliverable 
and  pay  such  amounts  and  attributable 
earnings  to  former  employees  who  later 
file  an  appropriate  and  timely  claim 
under  section  1605.8  of  this  part; 

(v)  Not  pay  retroactive  earnings  that 
are  based  on  a  retroactive  pay 
adjustment  to  any  former  employee  or 
post  such  earnings  to  the  account  of  any 
current  employee: 

(vi)  Not  make  any  payments  to  former 
employees  which  are  less  than  one 
dollar. 

(c)  In  making  adjustments  in 
accordance  with  paragraph  (b)  of  this 
section,  agencies  shall  ensure  that  the 
employee's  contribution  does  not  exceed 
the  ceiling  on  employee  contributions 
for  any  calendar  year  found  in  26  U.S.C. 
402(g)(1).  For  purposes  of  making  this 
calculation,  employee  contributions 


shall  be  credited  to  the  calendar  year  in 
which  they  are  made. 

(d)  Proration  of  employee  and 
government  contributions  to  the 
applicable  investment  funds  for  active 
employees  will  be  made  using  the 
employee's  election  for  investment  of 
current  contributions.  If  an  employee 
does  not  have  this  type  of  election,  the 
contributions  will  be  invested  in  the 
Government  Securities  Investment  Fund 
or,  at  the  employee's  request,  in 
accordance  with  an  election  form 
submitted  solely  for  this  purpose. 

§  1605.1 1    Erroneous  eiigibility 
classification  by  official  personnel  action. 

If  an  agency  makes  an  erroneous 
determination  of  an  employee's 
retirement  system  coverage,  the 
employee  shall  be  given  the  opportunity 
to  make  any  elections,  including 
termination,  in  the  same  manner  the 
employee  could  have  chosen  had  the 
erroneous  classification  not  occurred. 

§1605.12    Adiustmento  rejected. 

The  Recordkeeper  will  reject  any 
agency  adjustments  which  would  take 
any  category  of  an  employee's  account 
below  a  zero  balance.  Examples  of 
situations  which  may  require  an 
adjustment  rejection  are  where  the 
employee's  account  has  been  reduced 
because  of  a  garnishment  or  loan,  or 
where  the  account  has  been  cleared  due 
to  separation  of  the  employee  from 
government  service.  Furthermore,  any 
investment  losses  which  are  a 
consequence  of  agency  errors  will  not 
be  covered  by  Thrift  Savings  Plan  funds. 

§  1605.13    Limitation  on  agency  authority 
to  make  adjustments. 

Agencies  are  responsible  for 
correcting  any  improper  or  erroneous 
adjustments  and  they  may  not  make  an 
adjustment  to  an  employee's  Thrift 
Savings  Plan  account  unless  it  is 
authorized  by  this  Part  or  approved  in 
advance  by  the  Executive  Director. 

[FR  Doc.  87-27917  Filed  12-3-87;  8:45  am) 

BILUNO  CODE  6760-01-M 


Friday 
December  4,  1987 


Part  IV 

Copyright  Royalty 
Tribunal 

Rnai  Determination  of  the  Distribution  off 
the  1985  Juicebox  Royalty  Fund;  Notice 


46324 


Federal  Register  /  Vol.  52.  No.  233  /  Friday.  December  4.  1987  /  Notices 


Federal  Register  /  Vol.  52.  No.  233  /  Friday.  December  4.  1987  /  Notices 


46325 


COPYRIGHT  ROYALTY  TRIBUNAL 
(CRT  Docket  No.  87-1-65JD I  | 

Final  Determination  of  the  Distribution 
of  ttie  1985  Julcebox  Royalty  Fund 

agency:  Copyright  Royalty  Tribunal. 
ACnON:  Notice  of  final  determination. 

SUMMARY:  The  Tribunal  announces  the 

adoption  of  its  final  determination  in  the 

proceeding  concerning  the  distribution 

to  certain  copyright  owners  and 

performing  rights  societies  of  jukebox 

royalty  fees  deposited  for  1985 

performances. 

FOR  FURTHER  INFORMATION  CONTACTS 

Robert  Gassier,  General  Counsel, 

Copyright  Royalty  Tribunal,  1111  20th 

Street.  NW.,  Suite  450,  Washington.  DC 

20036. 

SUPPLEMENTARY  INFORMATION: 

Authority 

17  U.S.C.  116(c)(3)  authorizes  the 
Copyright  Royalty  Tribunal  (Tribunal)  to 
distribute  annually  royalty  fees  paid  by 
jukebox  operators  to  certain  copyright 
owners  and  performing  rights  societies. 
First,  the  Tribunal  is  to  assess  the  claims 
of,  and  make  appropriate  awards  to, 
"every  copyright  owner  not  affiliated 
with  a  performing  rights  society."  17 
U.S.C.  116(c)(4)(A).  Second,  the 
remainder  is  to  be  distributed  to  "the 
performing  rights  societies  *  *  *  as  they 
shall  by  agreement  stipulate  among 
themselves,  or  if  they  fail  to  agree,  the 
pro  rata  share  to  which  such  performing 
rights  societies  prove  entitlement."  17 
U.S.C.  116(c)(4)(B). 

The  Claimants  and  the  Controversy 

In  this  proceeding,  the  Tribunal  takes 
up  the  distribution  of  the  royalty  fees 
deposited  by  jukebox  operators  for  the 
calendar  year  1985. 

Five  parties  filed  claims  in  the  1985 
proceeding:  the  American  Society  of 
Composers,  Authors  and  Publishers 
(ASCAP),  Broadcast  Music,  Inc.  (BMI), 
SESAC,  Inc.  (SESAC),  Asociacion  die 
Compositores  y  Editores  de  Musica 
Latinoamericana  (ACEMLA).  and  Italian 
Book  Corporation  (IBC). 

ASCAP.  BMI  and  SESAC  (hereinafter 
A/B/S)  reached  an  agreement  for 
division  of  the  jukebox  royalties  among 
themselves,  and  decided  to  prosecute 
their  claims  jointly.  Justification  of 
Claim,  filed  November  3. 1986.  ACEMLA 
and  IBC  (hereinafter  ACEMLA/IBC) 
reached  an  agreement  for  division  of  the 
jukebox  royalties  among  themselves, 
and  decided  to  prosecute  their  claims 
jointly.  Joint  Justification  Statement  of 
ACEMLA  and  IBC.  dated  November  3, 
1986. 


In  their  statements  of  justification  of 
claim,  A/B/S  jointly  claimed  100%  of  the 
fund,  and  ACEMLA/IBC  jointly  claimed 
12%  of  the  fund.  Id.  In  its  final  pleading 
in  this  proceeding,  A/B/S  claimed  that 
ACEMLA/IBC  was  entitled  to  no  more 
than  0.01807%  of  the  fund,  and  that  A/B/ 
S  was  entitled  to  the  rest,  99.98193%.  A/ 
B/S  Reply  Findings,  par.  33.  In  its  final 
pleading  in  this  proceeding,  ACEMLA/ 
IBC  claimed  10  to  13%  of  the  fund. 
ACEMLA/IBC  Reply  Findings,  p.  17. 

Procedural  Requirements  of  This 
Proceeding 

As  stated  abov.?,  section  116  of  the 
Copyright  Act  renuircs  the  Tribunal  to 
take  up  the  claims  of  copyright  owners 
first,  and  the  claims  of  the  performing 
rights  societies  second.  ASCAP,  BMI 
and  SESAC  have  been  defined  by 
Congress  as  performing  rights  societies, 
so  no  further  inquiry  into  their  status  is 
required.  17  U.S.C.  116(e)(3).  ACEMLA 
and  IBC  were  found  by  the  Tribunal  in 
the  consolidated  1982/1983  jukebox 
distribution  proceeding  not  to  be 
performing  rights  societies.  50  FR  47577 
(November  19, 1985).  afrd,  ACEMLA  v. 
Copyright  Royalty  Tribunal.  809  F.  2d 
926  (D.C.  Cir.  1987).'  ACEMLA 
relitigated  the  question  in  the  1984 
proceeding  and  was  found  once  again 
not  to  be  a  performing  rights  society  for 
1984.  51  FR  43455  (December  2, 1986).  In 
this  proceeding,  ACEMLA  and  IBC  have 
relitigated  their  status,  claiming  that 
they  are  performing  rights  societies,  not 
copyright  owners. 

The  effect  of  whether  ACEMLA  and/ 
or  IBC  are  performing  rights  societies  is 
procedural.  If  they  are  copyright  owners, 
they  have  the  burden  of  going  forward 
with  their  evidence  as  to  their 
entitlement  alone.  If  they  are  performing 
rights  societies,  they  and  ASCAP,  BMI 
and  SESAC  must  each  go  forward  to 
prove  their  entitlements,  so  long  as  no 
settlement  among  all  the  performing 
rights  societies  exists. 

Previous  findings  by  the  Tribunal  that 
ACEMLA  and  IBC  were  not  performing 
rights  societies  do  not  collaterally  stop 
ACEMLA  and  IBC  from  relitigating  their 
status  in  subsequent  proceedings, 
because  it  is  possible  that  in  any 
calendar  year,  ACEMLA  and/or  IBC 
may  become  performing  rights  societies. 

Hence,  in  this  proceeding,  it  was 
necessary  to  take  evidence  as  to  the 
status  of  ACEMLA  and  IBC.  as  well  as 
the  entitlements  to  the  jukebox  funds  of 
the  five  claimants. 


'  The  rinding  thai  IBC  was  not  a  performing  rights 
society  was  based  upon  a  stipulation  of  all  parties, 
not  on  a  full  litigation  of  the  facts.  See  discussion 
below  in  the  first  Conclusions  of  Law  section. 


Background  and  Chronology 

On  December  9. 1986.  the  Tribunal 
published  a  notice  declaring  that  a 
controversy  existed  concerning  the 
distribution  of  the  1985  jukebox  royally 
fund,  effective  December  10. 1986.  In  the 
same  notice,  the  Tribunal  ordered  a 
partial  distribution  to  ASCAP,  BMI  and 
SESAC  of  95%  of  the  1985  jukebox 
royalty  fund  upon  the  condition  that  in 
the  event  the  Tribunal  determined  that 
ACEMLA/IBC's  entitlement  exceeded 
5%,  A/B/S  would  reimburse  ACEMLA/ 
IBC  the  excess  amount  plus  interest.  51 
FR  44331. 

By  Order,  dated  January  16. 1987.  the 
Tribunal  announced  that  it  would 
conduct  the  hearing  of  the  1985  jukebox 
distribution  proceeding  in  two  phases 
and  directed  the  parties  to  file  their 
written  direct  cases  in  two  segments  as 
follows:  the  first  segment  to  include,  for 
ACEMLA  and  IBC,  proof  of  their  status 
under  section  116  of  the  Copyright  Act, 
whether  "copyright  owner"  or 
"performing  rights  society,"  and  the 
second  segment  to  include,  for  all 
parties,  proofs  of  their  respective 
entitlement. 

The  written  direct  cases  were  filed 
April  16, 1987.  The  Tribunal  conducted 
six  days  of  evidentiary  hearings.  A/B/S 
presented  its  direct  case  on  May  11. 
1987.  On  May  18, 1987,  ACEMLA 
presented  its  evidence  on  the  issue  of 
the  performing  rights  society  status  of 
ACEMLA.  On  May  19, 1987,  IBC 
presented  its  evidence  on  its  status,  then 
secondly,  its  evidence  on  its  entitlement. 
ACEMLA  then  presented  its  evidence  on 
entitlement. 

On  June  5, 1987,  the  parties  filed  their 
written  rebuttal  cases.  On  June  22. 1987. 
ACEMLA/IBC  presented  its  rebuttal 
case.  Additional  direct  case  testimony 
from  A/B/S  was  heard  that  day  in 
response  to  a  request  from  the  Tribunal 
for  additional  evidence. 

On  June  23  and  24, 1987,  A/B/S 
presented  its  rebuttal  case.  With  the 
permission  of  the  Tribunal.  ACEMLA/ 
IBC  was  granted  leave  to  file 
surrebuttal.  which  was  filed  June  30, 
1987. 

By  Order,  dated  July  2, 1987,  the 
record  of  the  proceeding  was  closed. 
The  parties  filed  their  Proposed  Findings 
of  Fact  and  Conclusions  of  Law  on  July 
16, 1987.  Reply  Proposed  Findings  of 
Fact  and  Conclusions  of  Law  were  filed 
on  July  24. 1987. 

Findings  of  Fact 

Status  of  ACEMLA 

Previous  Findings.  The  Tribunal  took 
evidence  regarding  the  status, 
organization  and  practices  of  ACEMLA 


in  the  1982/1983  consolidated 
proceeding  and  in  the  1984  proceeding. 
AH  of  the  facts  of  the  1982/1983  jukebox 
distribution  proceeding  and  the  1984 
jukebox  distribution  proceeding  are 
hereby  incorporated  by  reference  into 
the  1985  jukebox  distribution  proceeding 
final  determination.  50  FR  47577;  51  FR 
43455. 

Current  Findings— 1985  Proceeding.  In 
its  relitigation  of  the  Tribunal's 
determination  that  ACEMLA  was  not  a 
performing  rights  society.  ACEMLA 
attempted  in  the  1985  proceeding  to 
bolster  its  previous  showings  in  the 
following  areas: 

Agreement  with  copyright  owners 
and/or  performing  rights  societies.  L. 
Raul  Bernard  (Bernard),  president  of 
ACEMLA.  stated  that  in  November. 
1986,  ACEMLA  entered  into  an 
agreement  with  the  Sociedad 
Puertoriquena  de  Autores.  Compositores 
y  Editores  de  Musica,  Inc.  (SPACEM).  an 
association  of  composers  in  Puerto  Rico, 
to  collect  and  distribute  performing 
rights  royalties,  retroactive  to  April  1. 
1985.  ACEMLA  Ex.  1,  p.  1;  ACEMLA  Ex. 
25.  Att.  A.  In  rebuttal.  ASCAP  asserted 
that  it  had  a  pre-existing  contract  with 
SPACEM  for  1985.  A/BfS  Rebuttal. 
Testimony  of  Paul  S.  Adier.  pp.  7-9. 
Further,  BMI  asserted  that  in  1985.  it 
licensed  the  rights  to  over  900  songs 
composed  by  approximately  60  of  the 
writers  who  are  asserted  to  belong  to 
SPACEM.  A/B/S  Ex.  33R:  Tr.  446-447. 

Bernard  stated  that  in  October,  1986. 
ACEMLA  established  an  office  in  the 
Dominican  Republic,  and  that  ACEMLA 
is  now  the  only  Dominican  Republic 
organization  authorized  under  law  to  act 
as  a  performing  rights  society.  ACEMLA 
Direct,  Ex.  1.  p.  2.  Bernard  had  no 
documentation  to  support  his  assertion 
of  being  the  only  authorized  performing 
rights  society  in  the  Dominican 
Republic.  Tr.  129.  Bernard  made  no 
attempt  to  relate  these  assertions  of 
events  taking  place  in  1986-1987  to  1985. 
ACEMLA  Direct,  Ex.  1. 

ACEMLA  submitted  contracts 
between  Latin  American  Music  Co..  Inc. 
(LAMCO)  and  25  different  individual 
composers  entered  into  between  1970 
and  1985  (contracts  entered  into  prior  to 
April,  1981  were  with  Latin  American 
Music,  a  sole  proprietorship  owned  by 
Bernard  which  was  a  predecessor 
company  to  LAMCO).  Typically,  these 
contracts  provide  that  the  composer 
assign  to  LAMCO  "the  entire  exclusive 
right  to  publicly  perform"  the  music 
assigned.  ACEMLA  Ex.  24. 

ACEMLA  also  claimed  it  has 
agreements  with  SELEMUSICA,  a 
Venezuelan  publisher,  through  its 
agreement  with  Westside  Music 
Publishers.  Inc.  of  New  York,  with 


Discofinia.  an  Argentinian  publisher, 
with  PERUMUSICA  and  Corporacion 
Musical  Latino,  Peruvian  publishers,  and 
with  HONY  of  Mexico.  ACEMLA  Direct, 
Ex.  1,  pp.  2-3.  Except  for  three  titles,  any 
agreement  as  to  other  songs  with 
PERUMUSICA  was  an  oral  agreement. 
Tr.  132.  Similarly,  the  agreement  with 
HONY  of  Mexico  was  oral.  Tr.  134. 

Licensing  Activity.  On  September  29. 
1986.  ACEMLA  entered  into  a  licensing 
agreement  with  radio  station  WNWK. 
Newark.  New  Jersey,  pursuant  to  which 
the  radio  station  acknowledged  it 
broadcasted  some  musical  works  under 
ACEMLA's  control  between  September. 

1983  and  September,  1986  and  agreed  to 
a  retroactive  license  during  that  three- 
year  period  at  a  rate  of  $1500  per  year. 

1984  ACEMLA  Ex.  15.  p.  1  (excluded 
from  the  1984  record  for  untimeliness, 
admitted  for  first  time  in  the  1985 
proceeding). 

ACEMLA  attempted  unsuccessfully  to 
obtain  licenses  in  1985  from  WXTV, 
Channel  41.  Secaucus.  New  Jersey: 
WADO,  New  York,  New  York;  WNJU- 
TV.  Newark.  New  Jersey;  WSKQ,  New 
York.  New  York;  WjIT.  New  York.  New 
York;  KFLR,  Phoenix,  Arizona;  KFLT. 
Tuscon,  Arizona,  and  KFLQ, 
Albuquerque,  New  Mexico;  WKDM. 
Caridstadt.  New  Jersey;  KDOS-FM, 
Freemont,  California;  and  KGST,  Fresno, 
California.  ACEMLA  Ex.  3. 

Other  features.  Bernard  stated 
ACEMLA  collected  in  1986  its  first 
royalties  for  the  public  performance  of 
music  from  radio  station  WNWK  for 
music  broadcast  during  the  years  1983- 

1986.  ACEMLA  Ex.  1,  p.  4.  ACEMLA 
also  claimed  that  it  received,  during 

1987,  payments  from  the  jukebox  fund 
maintained  by  the  U.S.  Government  as  a 
result  of  awards  made  by  the  Tribunal 
for  jukebox  play  of  ACEMLA's 
compositions  during  1982  and  1983.  id. 
These  awards  were  made  to  LAMCO,  a 
music  publishing  company,  not  to 
ACEMLA.  51  FR  43460. 

ACEMLA  made  no  distributions 
during  1985.  ACEMLA  Ex.  1,  pp.  4-5. 

Bernard  stated  that  on  March  11, 1987, 
LAMCO,  ACEMLA,  and  Bernard  filed  a 
civil  action  in  the  U.S.  District  Court  for 
the  District  of  New  Jersey  against 
Command  Broadcast  Associates,  d/b/a 
WADO  Radio,  alleging  copyright 
infringement  during  1985.  as  weH  as 
other  years.  ACEMLA  Ex.  1.  p.  3. 
Bernard  also  stated  that  on  April  14. 
1987,  LAMCO,  ACEMLA,  and  Bernard 
filed  a  suit  in  the  U.S.  District  Court  for 
the  District  of  New  Jersey  against 
Infinity  Broadcasting  Co..  Inc..  d/b/a 
WJIT.  alleging  copyright  infringement 
during  1985  and  other  years.  Id.,  p.  4. 

Staff  of  ACEMLA.  According  to 
Bernard,  the  staff  of  ACEMLA  has 


remained  the  same  size  as  in  the  period 
1982-1984,  five  employees.  Tr.  104. 
These  employees  work  for  Bernard's 
record  company,  and  music  publishing 
company,  as  well  as  in  the  performing 
rights  area.  When  asked  by  the  Tribunal 
whether  there  are  any  officers  of 
ACEMLA  besides  Bernard,  whether 
there  are  any  employees  who  work 
specifically  for  ACEMLA,  and  how 
many  hours  Bernard,  his  wife,  and  his 
employees  devote  to  ACEMLA,  Bernard 
stated  either  it  was  privileged 
information,  or  answered  the  questions 
in  the  most  general  way.  Tr.  104-114. 
Bernard  was  told  by  the  Tribunal  that 
the  Tribunal  can  only  make 
determinations  based  upon  what  it  is 
presented.  Tr.  105, 114. 

Assertion  of  attributes  similar  to 
SESAC.  ACEMLA  introduced  a  blank 
SESAC-publisher  form  agreement  which 
has  clauses  which  assign  to  SESAC,  in 
addition  to  the  right  to  license  the 
performing  right  in  nondramatic  musical 
works,  the  licensing  of  dramatic  musical 
works,  mechanical  rights  and 
synchronization  rights.  ACEMLA  Ex. 
15RX.  A/B/S  concedes  that  SESAC's 
activities  extend  beyond  performing 
rights  to  include  mechanical  and 
synchronization  rights.  A/B/S  Proposed 
Findings,  par.  83. 

Status  of  IBC 

Italian  Book  Company  was  formed  in 
1910.  Tr.  231.  Italian  Book  Company,  and 
other  organizations,  such  as  DeMartino 
Italian  Music  Corporation.  Libria 
DeMartino,  Inc.,  and  IfalAmerica  Music 
Publishers,  Inc.  merged  to  form  IBC 
some  time  between  1968  and  1970.  Tr. 
231,  248. 

IBC  has  agreements  with  Italian  music 
publishers  in  which,  in  the  United  States 
and  Canada,  IBC  is  free  to  assign  its 
songs  to  other  publishers  and  license  all 
aspects  of  copyrights  for  the  publishers 
it  represents.  Tr.  240.  IBC  stated  it 
represented  two  copyright  owners 
directly.  Tr.  262.  On  the  basis  of  these 
agreements,  IBC  represented  that  it  has 
about  25,000  Italian-language  songs 
composed  between  1900  and  1972  in  its 
repertory.  IBC  Ex.  1,  p.  1. 

Under  its  agreements  with  Italian 
publishers,  10%  of  all  license  fees 
collected  is  deducted  for  costs,  and  the 
remainder  is  split  equally  between  IBC 
and  the  Italian  publisher.  Tr.  238-239. 
The  Italian  publishers  are  not  members 
or  affiliates  of  IBC.  Tr.  287.  Royalties  are 
sent  by  IBC  to  the  publisher  only,  not  to 
the  composer.  Tr.  287-288. 

IBC  styles  itself  a  "small  family 
business."  Tr.  265.  It  makes  no 
organizational  or  structural  distinctions 
between  its  asserted  performing  rights 
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society  operation  and  its  publishing  and 
subpublishing  operation.  Tr.  265.  IBC 
has  no  departments  or  divisions.  Id. 

IBC  received  about  $6,000  in  license 
fees  from  about  10  or  11  radio  stations  in 
1985.  Tr.  266-267.  IBC  did  not  license  the 
public  performance  of  its  music  to 
restaurants,  theaters,  or  concert  halls  in 
1985,  except  perhaps  for  one  or  two 
instances,  in  which  the  fee  might  have 
been  $50  or  $60.  Tr.  267-270.  IBC  did  not 
distribute  any  royalties  in  1985.  IBC  Ex. 
l,p.  l;Tr.  218. 

In  the  past,  IBC  has  been  a  publisher 
member  of  ASCAP  and  a  publisher 
affiliate  of  BMI.  Tr.  237.  In  the  view  of 
the  owner  of  IBC,  Frank  Tudisco,  IBC  is 
both  a  performing  rights  society  and  a 
music  publisher.  Tr.  248.  IBC  has  listed 
itself  sometimes  as  a  music  publisher  in 
Billboard's  International  Buyers'  Guide. 
and  sometimes  as  a  licensing 
organization.  In  the  1971-1972  edition, 
IBC  listed  itself  as  a  music  publisher. 
A/B/S  Ex.  20X;  Tr.  259.  In  the  1982-1986 
editions,  IBC  listed  itself  as  a  licensing 
organization.  IBC  Ex.  5R.  The  Billboard 
publication  is  published  yearly  and  the 
information  is  based  upon  information 
solicited  from  the  organizations  which 
appear  therein.  Id.  \ 

During  the  1979/1960  jukebox 
distribution  proceeding,  IBC  represented 
to  the  Tribunal  that  it  was  a  performing 
rights  society,  and  the  Tribunal, 
considering  IBC's  status  not  necessary 
to  the  determination  of  IBC's  royalty 
award,  accepted  IBC's  assertions 
without  further  inquiry.  47  FR  18406 
(1982).  In  the  appeal  taken  by  ACEMLA 
of  the  1982  jukebox  distribution, 
however,  the  Court  of  Appeals  found 
that  determining  the  status  of  the 
claimants  is  necessary  to  a  proper 
handling  of  the  jukebox  fund 
distribution,  and  remanded  the  1982 
jukebox  royalty  distribution  to  the 
Tribunal  for  further  examination  by  the 
Tribunal  of  the  status  of  ACEMLA  (and 
by  implication,  the  status  of  any  future 
claimants,  such  as  IBC).  ACEMLA.  Latin 
American  Music  and  Latin  American 
Music,  Inc.  V.  Copyright  Royalty 
Tribunal.  763  F.  2d  101  (2d  Cir.  1985). 

In  the  1982/1983  consolidated  jukebox 
distribution  proceeding,  the  Tribunal 
received  a  stipulation  signed  by  ASCAP, 
BMI.  SESAC.  ACEMLA.  and  IBC, 
representing  that  IBC  was  a  copyright 
owner  and  not  a  performing  rights 
society.  50  FR  47577,  47578,  47581.  In  this 
proceeding.  IBC  has  not  presented  any 
evidence  that  any  structural  or 
organizational  changes  were  made 
within  IBC  to  account  for  any  change  in 
the  representation  of  its  status  over  the 
years.  IBC  Direct  Case. 


Rebuttal  of  A/B/S  Regarding  Status  of 
ACEMLA  and  IBC 

Paul  S.  Adier  (Adier),  Director  of 
Membership  for  ASCAP,  testified  on 
behalf  of  A/B/S  to  rebut  the  assertions 
by  ACEMLA  and  IBC  that  they  are 
performing  rights  societies.  Reb.  Test,  of 
Adier.  In  Adler's  view,  the  salient 
features  of  a  performing  rights  society 
are:  (1)  It  is  an  organization  separate 
and  independent  of  any  publisher  or 
writer;  (2)  it  represents  a  diverse  range 
of  writers  and  publishers:  (3)  it  has  a 
staff  of  a  size  sufficient  to  operate  in  the 
territory  for  which  it  claims  to 
administer  rights;  (4)  it  licenses  a  wide 
range  of  users  throughout  that  territory, 
with  sufficient  administrative  and  legal  - 
staff  to  police  meaningfully  the  rights  it 
licenses:  (5)  it  has  a  well-defined, 
published  royalty  distribution  system  for 
writers  as  well  as  publishers;  (6)  in  the 
normal  course,  it  pays  the  writer  and 
publisher  groups  their  royalties  directly 
and  separately:  and  (7)  it  makes  such 
royalty  payments  in  a  regularized 
manner.  Id.,  pp.  1-2. 

In  Adler's  view,  ACEMLA  and  IBC 
have  no  distribution  system  at  all;  what 
they  have  is  a  form  of  publisher- 
subpublisher  arrangement,  which 
includes  a  provision  that  the 
subpublisher  will  collect  performing 
rights  income  directly  from  licensees, 
rather  than  obtaining  it  through  a 
performing  rights  society.  Id.,  pp.  2-3. 
The  United  States  subpublisher  collects 
United  States  royalties,  keeps  a 
percentage,  and  remits  payments  to  the 
foreign  publisher  as  they  may  agree.  In 
such  an  arrangement,  the  foreign  writer 
has  no  relationship  with  the  U.S. 
subpublisher  at  all;  the  writer  gets  paid 
from  the  original  publisher  out  of  the 
money  the  publisher  receives.  Id.,  p.  4. 

Conclusions  of  Law 

ACEMLA  Was  Not  a  Performing  Rights 
Society  in  1985.  IBC  Was  Not  a 
Performing  Rights  Society  in  1985 

The  Tribunal  concluded  in  the  1982/ 
1983  jukebox  distribution  proceeding, 
and  again  in  the  1984  jukebox 
distribution  proceeding  that  ACEMLA 
was  not  a  performing  rights  society 
during  those  years.  The  Tribunal  found 
that  Mr.  Bernard  had  not  taken  any 
structural  steps  in  1982-1984  to  create  a 
performing  rights  society  aside  from 
filing  for  ACEMLA  to  be  the  assumed 
name  of  LAMCO.  We  found  in  the  last 
proceeding  that  the  structural  device  of 
"assumed  name"  was  an  insufficient 
step.  We  stated. 

The  law  and  logic  dictate  that  an  assumed 
name  is  not  a  separate  entity  from  its  original 
name.  Additionally,  here  the  use  of  this 
device  establishes  a  very  difficult 


contradiction.  Mr.  Bernard  claims  thai 
LAMCO  is  a  music  publisher,  and  that 
ACEMLA  is  a  performing  rights  society,  and 
that  they  must  be  considered  different.  But  he 
also  claims  that  ACEMLA  is  a  corporation  by 
virtue  of  it  being  the  assumed  name  of 
LAMCO.  and  he  asserts  that  ACEMLA  has 
obtained  the  rights  to  represent  the  music 
obtained  by  LAMCO  without  any  transfer 
documents  because  ACEMLA  and  LAMCO 
are  the  same.  Evidently,  sometimes  ACEMLA 
is  different  than  LAMCO  and  sometimes  they 
are  one  and  the  same.  51  FR  43457 

We  required  that  one  part  of  finding 
ACEMLA  to  be  a  performing  rights 
society  would  be  a  finding  that 
ACEMLA  is  at  least  independent  enough 
of  copyright  owners  to  have  its  own 
organizational  papers  and  structure.  In 
1985,  ACEMLA  took  no  further 
structural  steps  to  create  a  performing 
rights  society,  and  therefore,  it  fails  to 
meet  the  first  part  of  the  definition  of  a 
performing  rights  society  in  the 
Copyright  AcL  "An  association  or 
corporation  *  *  *" 

ACEMLA's  attempt  at  bolstering  its 
1982-1984  showings  in  the  1985 
proceeding  were  unavailing.  ACEMLA 
claims  it  has  new  agreements  with 
SPACEM,  Discofinia,  PERUMUSICA, 
Corporacion  Musical  Latino,  HONY  and 
with  25  individual  composers.  A/B/S 
attempted  to  diminish  the  effect  of  these 
additional  agreements  by  asserting  that 
ASCAP  had  the  pertinent  agreement 
with  SPACEM  for  1985,  and  that,  except 
for  three  titles  belonging  to 
PERUMUSICA,  the  agreements  with 
PERUMUSICA  and  with  HONY  were 
oral  agreements,  and  therefore, 
ineffective  under  the  Copyright  Act.  It  is 
unnecessary  for  the  Tribunal  to  rule  on 
these  cross-assertions  in  this  instance, 
because  it  is  the  nature  of  the 
agreements,  not  the  number  of  them, 
that  is  important  to  the  question  of 
whether  ACEMLA  is  a  performing  rights 
society. 

Regarding  the  nature  of  these 
agreements,  these  agreements  are  with 
LAMCO,  the  music  publisher.  In  the 
case  of  the  25  individual  composers,  the 
Tribunal  adopted  ACEMLA/lBC's 
proposed  findings  verbatim,  "ACEMLA 
submitted  contracts  between  LAMCO 
and  25  different  composers  entered  into 
between  1970  and  1985.  Typically,  these 
contracts  provide  that  the  composer 
assign  to  LAMCO  'the  entire  exclusive 
right  to  publicly  perform'  the  music 
assigned."  ACEMLA/IBC  Proposed 
Findings,  par.  7.  These  individual 
composers  are  neither  members  nor 
affiliates  of  ACEMLA;  they  have  entered 
into  a  contract  with  a  music  publisher  in 
which  the  public  performing  right  has 
been  assigned.  As  to  the  other  contracts, 
in  earlier  proceedings,  Mr.  Bernard 


testified  that  the  performing  rights 
obtained  by  various  contracts  with  Latin 
American  Music,  LAMCO,  or 
International  Music  Co.  were  assigned 
to  ACEMLA.  but  there  was  no 
documentation  to  support  this.  Mr. 
Bernard  explained  that  any  agreement 
with  LAMCO  would  act  automatically 
as  an  authorization  to  ACEMLA. 
because  ACEMLA  is  an  assumed  name 
of  LAMCO. 

This  is  an  insufficient  explanation. 
Prospective  members  or  affiliates  of 
ACEMLA  must  have  the  cognition  that 
they  are  becoming  members  or  affiliates 
of  a  society,  and,  in  addition,  oral 
assignment  of  rights  is  ineffective  under 
the  Copyright  Act.  17  U.S.C.  204(a). 
ACEMLA  has  done  nothing  in  1985  to 
improve  upon  this  deficiency. 

ACEMLA's  assertion  that  it  has 
established  an  office  in  the  Dominican 
Republic  and  that  it  is  now  the  only 
Dominican  Republic  organization 
authorized  under  law  to  act  as  a 
performing  rights  society  is 
undocumented,  and  if  true,  pertains  to 
events  occurring  in  1986-1987  and  no 
attempt  to  show  the  relevance  to  1985 
was  made.  Additionally,  the  opinion  of 
the  Dominican  Republic,  although  useful 
information  for  the  Tribunal,  is  not 
binding  on  the  Tribunal. 

ACEMLA  also  points  to  licensing 
activity  and  to  enforcement  activity  to 
show  that  it  has  the  attributes  of 
ASCAP.  BMI  and  SESAC.  It  entered  into 
an  agreement  on  September  29, 1986 
with  WNWK,  Newark,  New  Jersey,  to 
pay  ACEMLA  a  license  for  use  of 
ACEMLA's  music  between  September, 
1983  and  September,  1986.  It  staled  it 
instituted  two  suits  in  1987  alleging 
infringement  by  WADO  and  WJIT 
during  1985  and  other  years.  A/B/S 
argue  against  the  relation  back  nature  of 
this  evidence,  pointing  out  that  the 
license  agreement  occurred  in  1986  and 
the  infringement  actions  occurred  in 
1987.  Again,  it  is  not  necessary  for  the 
Tribunal  to  resolve  these  arguments, 
because  it  is  not  the  number  of  licenses 
ACEMLA  succeeds  in  obtaining  or  the 
number  of  infringement  suits  it  initiates, 
but  whether  ACEMLA  obtained  these 
licenses  and  instituted  these  suits  as  a 
music  publisher  or  subpublisher,  or  as  a 
performing  rights  society. 

At  the  close  of  the  oral  testimony,  the 
Tribunal  instructed  the  claimants  to  file 
their  opinions  as  to  the  difference 
between  copyright  owners  and 
performing  rights  societies.  In  the  1982/ 
1983  consolidated  jukebox  distribution 
proceeding,  the  Tribunal  stated  its 
opinion  that  a  music  publisher  is  not  a 
performing  rights  society  by  the  mere 
fact  that  it  may  license  music,  or  that  it 
may  enforce  its  copyright.  We  stated. 


A  copyright  owner,  before  he  or  she 
assigns  the  rights  in  the  copyright  to  someone 
else,  may  enforce  the  performing  rights.  So 
may  a  music  publishing  company  after  it  has 
been  assigned  the  rights  from  a  copyright 
owner,  and  so  may  a  U.S.  subpublisher.  In 
fact.  Congress  recognized  this  by  among 
other  things  establishing  the  first  category  of 
copyright  owners  to  collect  royalties  for 
performing  rights  on  jukeboxes  and  then  the 
second  category  of  performing  rights  society. 
Mr.  Bernard's  view  of  the  law  would  make 
every  individual  copyright  owner  or  music 
publisher  a  performing  rights  society.  50  FR 
47581 

ACEMLA/IBC  answered  the 
Tribunal's  request  by  proffering  this 
definition,  "any  association  or 
corporation  which  controls  enough 
music  to  command  long-term  licenses 
from  users  desiring  such  licenses  for 
legitimate  economic  reasons  and  which 
distributes  the  revenues  from  those 
licenses  to  others  is  a  Performing  Rights 
Society."  ACEMLA/IBC  Proposed 
Findings,  par.  55.  The  Tribunal  disagrees 
with  this  definition.  Among  other  things 
it  seems  to  place  its  emphasis  on  the 
size  of  the  music  catalogue,  and  the 
value  of  that  catalogue  sufficient  to 
command  long-term  licenses,  thereby 
introducing  a  question  of  "bigness"  that 
the  Tribunal  has  rejected.  50  FR  47581.  It 
also  places  emphasis  on  distribution  of 
revenues.  The  Tribunal  agrees  that  this 
is  important,  but  by  its  own  definition, 
ACEMLA  would  fail  to  meet  the  test, 
because  it  has  not  yet  made  a 
distribution  to  any  individual  or  entity 
with  which  it  has  an  association. 
Finally,  it  is  a  definition  which  could  be 
met  by  a  music  publisher  as  well  as  a 
performing  rights  society,  and  hence, 
misses  the  distinction  the  Tribunal 
believes  Congress  intended. 

The  Tribunal  agrees  with  the  points 
made  by  Mr.  Adier.  witness  for  A/B/S, 
that  the  difference  between  a  performing 
rights  society  and  a  music  publisher  or 
subpublisher  is  that  a  performing  rights 
society  is  an  organization  separate  and 
independent  of  any  publisher  or  writer, 
that  it  has  a  well-defined,  published 
royalty  distribution  system  for  writers 
as  well  as  publishers,  that  in  the  normal 
course,  it  pays  the  writers  and 
publishers  groups  their  royalties  directly 
and  separately  and  it  makes  such 
royalty  payments  in  a  regularized 
manner.  In  a  publisher-subpublisher 
relationship,  the  subpublisher  in  the 
United  States  will  collect  the  pertinent 
royalties  directly  from  the  licensees, 
keep  a  percentage,  and  remit  payment 
back  to  the  foreign  publisher  as  they 
may  agree.  The  writer  gets  paid  from  the 
original  publisher  out  of  the  money  the 
publisher  receives. 

A/B/S  also  urged  upon  the  Tribunal 
that  the  difference  between  a 


subpublisher  and  a  performing  rights 
society  is  one  of  size.  Although  not 
necessarily  stating  that  a  purported 
society  must  have  the  size  of  ASCAP, 
BMI  or  SESAC,  A/B/S  does  argue  that  a 
purported  society  should  have  a  staff  of 
a  size  sufficient  to  operate  in  the 
territory  for  which  if  claims  to 
administer  rights,  and  to  police 
meaningfully  the  rights  it  licenses.  The 
Tribunal  has  rejected  the  argument  of 
"bigness,"  but  it  has  been  concerned 
with  whether  ACEMLA  has  the 
resources  to  function  at  all.  It  has  at 
most  five  employees.  These  five 
employees  are  shared  with  the  record 
company  and  the  music  publishing 
company,  and  Mr.  Bernard  declined  to 
answer  the  Tribunal's  questions  as  to 
how  these  employees  are  used,  or  how 
much  time  they  devote  to  ACEMLA 
matters.  The  Tribunal  stated  at  that  time 
that  without  the  cooperation  of  the 
witness,  an  adverse  conclusion  would 
most  likely  result.  Here,  in  view  of  the 
entire  record,  we  believe  an  adverse 
conclusion  is  warranted,  and  that  is, 
that  ACEMLA  does  not  have  sufficient 
employees  to  function  as  a  performing 
rights  society. 

ACEMLA  has  three  final  arguments: 
(1)  That  because  SESAC,  like  ACEMLA, 
also  carries  out  the  licensing  of 
mechanical  rights  and  synchronization 
rights,  therefore  the  Tribunal's 
insistence  on  a  structural  differentiation 
between  the  performing  rights  society 
functions  of  ACEMLA  and  the  music 
publishing  functions  of  ACEMLA  is 
either  arbitrary  or  must  be  applied 
equally  to  SESAC;  (2)  that  the  Tribunal's 
findings  that  ACEMLA  is  not  a 
performing  rights  society  unduly  inhibits 
emerging  organizations  such  as 
ACEMLA  from  entering  the  performing 
rights  society  business  as  a  competitor 
to  the  oligopolies  of  ASCAP,  BMI  and 
SESAC.  and  that  as  a  federal 
government  agency,  the  Tribunal  is 
obligated  to  conduct  its  proceedings  in  a 
manner  to  enhance  competition,  rather 
than  raise  artificial  barriers  to  entry;  (3) 
that  section  116  has  created  two  classes 
of  claimants  with  dramatically  different 
and  unequal  burdens  of  proceeding,  and 
that  these  classifications  violate  the 
equal  protection  requirements  of  the 
U.S.  Constitution. 

Regarding  ACEMLA's  reference  to 
SESAC's  activities,  while  SESAC  may  at 
times  carry  on  some  functions  of  a 
music  publisher,  it  was  recognized  by 
Congress  as  a  performing  rights  society, 
and  the  record  indicates  that  it  chiefly 
collects  the  performing  rights  royalties 
on  behalf  of  its  many  affiliates.  On  the 
other  hand,  LAMCO  is  a  music 
publishing  company — the  owner  of 
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copyrights — which  has  endeavored  to 
start  a  performing  rights  society. 
ACEMLA.  It  wants  to  achieve  this  by 
transferring  from  LAMCO  to  ACEMLA 
the  license  to  collect  performing  rights 
royalties,  yet  without  ACEMLA 
constituting  a  different  entity,  the 
"transfer"  is  a  fiction.  ACEMLA  must  be 
more  than  another  name  for  LAMCO.  It 
must  essentially  be  a  performing  rights 
society. 

The  seeming  equality  between 
ACEMLA  and  SESAC  which  ACEMLA 
believes  was  shown  by  the  blank 
SESAC  contract  form  was  not  shown  at 
all.  There  are  times  when  businesses 
will  perform  functions  outside  of  their 
essential  area  of  interest.  For  example, 
grocery  stores  will  carry  over-the- 
counter  drugs,  and  conversely,  a  drug 
store  will  sell  milk  and  bread.  In  any 
factual  situation  which  is  not  entirely 
clear-cut.  what  the  reviewing  agency 
must  resolve  is  the  essential  nature  of 
the  entities  before  it.  Here,  we  have 
resolved  that  ACEMLA  is  essentially  a 
music  publisher  and  SESAC  is 
essentially  a  performing  rights  society, 
and  that  finding  is  undisturbed  by  any 
activities  in  which  SESAC  may  engage 
outside  of  the  performing  rights  area. 

ACEMLA's  argument  that  the 
Tribunal  has  antitrust  responsibilities 
fails  for  lack  of  a  foundation.  The 
Tribunal  has  no  regulatory  powers  in  the 
music  industry,  except  to  set  four 
copyright  royalty  rates.  The  Tribunal 
does  not  grant  performing  rights  society 
status  nor  does  it  deny  it.  It  does  not 
have  the  jurisdiction.  What  the  Tribunal 
does  is  it  makes  a  Hnding  as  a  predicate 
to  an  adjudication  of  royalty  claims 
whether  a  claimant  is  a  copyright  owner 
or  a  performing  rights  society,  but  the 
Tribunal's  opinion  of  the  status  of  a 
claimant  has  only  one  effect — that  of 
determining  the  burden  of  going  forward 
with  the  evidence  within  a  Section  116 
royalty  distribution  proceeding.  The 
Tribunal's  opinion  has  no  legal  effect 
upon  the  music  industry.  j 

Indeed,  the  Tribunal  believes  the 
obverse,  that  ACEMLA  has  urged  upon 
the  Tribunal  a  regulatory  function  it 
does  not  have  so  that,  if  ACEMLA  does 
obtain  a  finding  that  it  is  a  performing 
rights  society  for  the  purpose  of  a 
Section  116  proceeding,  that  finding  will 
be  used  within  the  music  industry  by 
ACEMLA  for  purposes  the  Tribunal  did 
not  intend.  Already,  we  note  that 
ACEMLA  filed  in  its  written  direct  case 
that  it  received  royalties  from  the 
Tribunal  as  a  performing  rights  society. 
This  is  untrue.  LAMCO,  a  music 
publisher,  was  the  recipient  of  1982/1983 
jukebox  royalties,  and  the  Tribunal 


admonishes  ACEMLA  for  such  lack  of 
candor  in  its  pleadings. 

Finally,  the  Tribunal  believes  that  the 
categorization  between  copyright 
owners  and  performing  rights  societies 
which  Congress  established  has  a 
rational  basis,  and  is  therefore 
constitutional. 

For  most  of  the  above-mentioned 
reasons,  the  Tribunal  also  concludes 
that  IBC  was  not  a  performing  rights 
society  in  1985.  IBC  is  essentially  a 
music  subpublisher  for  several  Italian 
publishers  abroad.  It  has  a  longer 
history  than  ACEMLA,  and  it  has  10  or 
11  radio  station  licenses,  and  some 
minor  licenses  for  the  public 
performance  of  music  at  restaurants, 
theaters  and  concert  halls.  However,  it 
has  taken  no  structural  steps  to  create  a 
performing  rights  society  apart  from  its 
functions  as  a  music  subpublisher.  It  has 
no  members  or  affiliates.  It  has  no 
distribution  system.  It  made  no 
distributions  in  1985.  It  pays  the  Italian 
publishers  based  upon  its  contract  with 
them.  It  does  not  pay  the  writer  directly, 
and  if  the  writer  does  not  get  paid,  the 
writer's  recourse  is  to  the  Italian 
publisher,  not  IBC. 

IBC  was  described  by  the  Tribunal  as 
a  performing  rights  society  in  the  1979/ 
1980  jukebox  distribution  final 
determination,  but  this  was  made  upon 
the  representation  of  IBC  without 
inquiry  by  the  Tribunal.  When  the 
Tribunal  was  instructed  by  the  Court  of 
Appeals  that  the  status  of  a  claimant  is 
a  necessary  predicate  to  determining  the 
burden  of  going  forward  with  the 
evidence,  the  Tribunal  first  took  up  the 
status  of  IBC  in  the  1982/1983 
consolidated  jukebox  proceeding,  and  in 
that  proceeding,  IBC  signed  a  stipulation 
that  stated  that  it  was  a  copyright 
owner,  not  a  performing  rights  society. 

ACEMLA/IBC  argue  that  a  signed 
stipulation  does  not  bind  parties  in 
subsequent  proceedings,  citing  Red  Lake 
Band  v.  U.S..  607  F.  2d  930  (U.S.  Ct.  of  CI. 
1979).  A  look  at  the  facts  underlying  Red 
Lake  Band  shows  that  Red  Lake  Band 
does  not  stand  for  such  a  broad 
proposition.  In  Red  Lake  Band,  a 
stipulation  signed  as  a  co-defendant  by 
Red  Lake  Band  in  1935  as  to  the  value  of 
certain  land  was  deemed  not  to  bind 
Red  Lake  Band  when  it  became  a 
plaintiff  decades  later  for  the  value  of 
the  same  land.  It  was  found  that  the 
stipulation  was  not  necessary  to  the 
determination  of  the  1935  case,  and  that 
it  was  not  anticipated  at  the  time  of  the 
stipulation  that  U.S.  law  would  change 
making  it  possible  for  Red  Lake  Band  to 
sue  for  an  amount  greater  than  the  value 
of  the  stipulation.  Hence,  the  court  was 
led  to  a  finding  that  Red  Lake  Band  did 


not  have  the  necessary  intent  for  its 
stipulation  to  bind  it  in  future 
proceedings. 

Strict  application  of  collateral 
estoppel,  based  on  IBC's  stipulation, 
would  mean  that  the  Tribunal  would 
look  only  at  the  years  1984  and  1985  to 
determine  whether  any  circumstances 
had  changed  to  indicate  that  IBC  had 
become  a  performing  rights  society.  The 
Tribunal  has  chosen  not  to  apply 
collateral  estoppel,  but  to  take  up  an 
analysis  of  IBC  from  its  inception.  We 
do  note,  however,  that  the  stipulation  is 
part  of  a  pattern  of  inconsistency  in 
which  IBC  sometimes  represents  itself 
as  a  performing  rights  society  to  the 
industry  and  to  the  Tribunal,  and 
sometimes  it  does  not.  The  Tribunal 
considers  all  such  self-representations 
as  irrelevant,  and  has  determined  that 
IBC  is  a  music  subpublisher,  not  a 
performing  rights  society,  based  upon 
the  substance  of  IBC's  operations. 

Effect  of  the  Tribunal's  First  Conclusion 

The  Tribunal  has  concluded  that 
ACEMLA  and  IBC  were  copyright 
owners  in  1985.  The  next  step  is  to 
consider  the  value  of  the  music 
ACEMLA  and  IBC  control.  After 
Tribunal  consideration  of  ACEMLA  and 
IBC,  the  Tribunal's  task  is  complete 
because  the  three  performing  rights  . 
societies  are  in  agreement. 

It  was  the  intent  of  Congress  and  it  is 
the  policy  of  the  Tribunal  to  encourage 
settlements  in  royalty  distribution 
proceedings.  Accordingly,  17  U.S.C. 
116(c)(2)  states,  in  part,  "*  *  *  for 
purposes  of  this  subsection  any 
claimants  may  agree  among  themselves 
as  to  the  proportionate  division  of 
compulsory  licensing  fees  among  them, 
may  lump  their  claims  together  and  file 
them  jointly  or  as  a  single  claim,  or  may 
designate  a  common  agent  to  receive 
payment  on  their  behalf."  ACEMLA  and 
IBC  have  filed  a  joint  claim.  Therefore, 
the  Tribunal  will  consider  the  sum  value 
of  their  catalogues  only,  and  will  not 
make  any  subdetermination  of  the 
contribution  of  ACEMLA's  catalogue  or 
IBC's  catalogue  to  the  total  award.  We 
believe  that  to  do  otherwise  would  tend 
to  negate  the  settlement  between 
ACEMLA  and  IBC,  and  work  against 
Congress'  intent  and  Tribunal  policy. 

Regarding  our  consideration  of 
ACEMLA's  and  IBC's  claim,  we  reiterate 
our  belief  expressed  in  the  last 
proceeding  that  the  status  of  the 
claimants,  whether  copyright  owners  or 
performing  rights  society,  does  not  affect 
the  valuation  of  their  claim.  ACEMLA/ 
IBC  has  argued  strenuously  that  the 
effect  of  being  the  only  claimant  under 
the  "spotlight "  is  to  place  ACEMLA/IBC 


at  a  great  disadvantage.  We  disagree. 
The  Tribunal  makes  every  effort  to 
valuate  the  claim  in  the  context  of  the 
entire  universe  of  musical  works  under 
consideration,  regardless  of  whose 
burden  it  is  to  put  forward  the  evidence. 
Further,  we  doubt  the  very  existence  of 
either  a  procedural  or  pyschological 
disadvantage  of  being  the  only  claimant 
under  consideration.  We  note  that  in  a 
similar  situation  in  the  1982  cable 
royalty  distribution  proceeding  where 
the  Devotional  Claimants  was  the  only 
non-settling  party  and  thus  had  its  claim 
considered  alone,  the  Devotional 
Claimants  had  its  award  increased  from 
0.35%  to  1%.  49  FR  37653. 

Findings  of  Fact 

ACEMLA 's  Proof  of  Entitlement 

In  the  1984  jukebox  distribution 
proceeding,  the  Tribunal  awarded 
ACEMLA,  as  the  assumed  name  of 
LAMCO,  0.06%  of  the  jukebox  fund.  51 
FR  43455.  ACEMLA  has  incorporated  by 
reference  the  record  evidence 
supporting  that  award  and  earlier 
awards,  and  a  recitation  of  that 
evidence  is  not  repeated  herein. 
Supplement  to  Direct  Case  of  ACEMLA. 
ACEMLA's  entitlement  showing  in  1985, 
building  upon  earlier  showings,  is  as 
follows: 

Demographics.  In  March.  1985,  there 
were  16.9  million  persons  of  Spanish 
origin  in  the  United  States,  representing 
an  increase  of  2.3  million  persons  over 
the  1980  Census  figure  of  14.6  million. 
ACEMLA  Ex.  4.  According  to 
Broadcasting  Cablecasting  Yearbook 
1986,  there  were  207  Spanish-language 
radio  stations  in  the  United  States  in 
1985,  59  in  Texas,  46  in  California,  and 
36  in  Puerto  Rico.  ACEMLA  Ex.  5,  pp.  1- 
2. 

Additions  to  ACEMLA  catalogue.  In 
November,  1986,  ACEMLA  entered  into 
an  agreement  with  SPACEM,  an 
association  of  composers  in  Puerto  Rico, 
to  collect  and  distribute  performing 
rights  royalties  for  it,  retroactive  to  April 
1. 1985.  ACEMLA  Ex.  1,  p.  1.  ACEMLA 
signed  up  certain  additional  individual 
composers  in  1985,  and  in  1986, 
ACEMLA  entered  into  agreements  with 
six  Dominican  Republic  composers  who 
authorized  ACEMLA  to  collect 
performing  rights  royalties  for  the  year 
1985.  Id.,  p.  2. 

In  rebuttal,  ASCAP  asserted  that 
SPACEM  had  a  pre-existing  agreement 
with  ASCAP  for  1985.  Reb.  Test,  of 
Adler,  pp.  7-9.  Robert  L.  Ahrold 
(Ahrold),  testifying  for  BML  stated  that 
under  the  ASCAP/SPACEM  agreement. 
U.S.  publishers  who  may  not  have  been 
members  of  ASCAP  may  have  acquired 
rights  to  individual  songs  written  by 


SPACEM  writers.  Accordingly.  BMI 
publisher  affiliates  have  acquired  the 
rights  to  over  900  works  by 
approximately  60  SPACEM  writers.  A/ 
B/S  Ex.  33R;  Tr.  446-447. 

Monitoring  of  public  performances  of 
ACEMLA  works.  ACEMLA  undertook  a 
limited  monitoring  of  three  New  York 
City  radio  stations  in  1985  to  determine 
which  titles  in  its  repertory  were  being 
broadcast.  Radio  station  WADO  was 
monitored  on  14  days,  WJIT  was 
monitored  on  10  days,  and  WSKQ  was 
monitored  on  5  Gays,  In  total.  138 
different  ACEMLA-controlled  songs 
(including  5  based  upon  ACEMLA's 
agreement  with  SPACEM)  were  played 
during  this  limited  monitoring.  ACEMLA 
Ex.  6.  ACEMLA's  monitoring  was  not 
conducted  on  any  scientific  basis.  The 
recordings  were  not  made  continuously, 
and  so  do  not  show  the  frequency  of 
performance  of  ACEMLA-claimed  songs 
in  relation  to  other  songs.  Tr.  343.  The 
three  New  York  stations  do  not 
constitute  a  representative  sample  of  all 
Spanish-language  radio  stations.  Tr.  344. 
Hit  Songs  Charts.  ACEMLA  analyzed 
19  of  52  weekly  Billboard  Top  Latin 
Album  charts  published  in  1985,  and 
found  that  47  songs  in  its  repertory 
appeared  on  32  of  the  albums  listed. 
This  included  13  songs  by  virtue  of  the 
contract  with  SPACEM.  ACEMLA  Ex.  7. 
Daily  newspapers  Noticias  El  Mundo 
and  Vocero.  published  in  New  York 
City,  published  lists  of  the  most  popular 
Spanish-language  records  from  time  to 
time  in  1985,  and  18  ACEMLA-controlled 
songs  were  included  in  these  lists. 
ACEMLA  Ex.  8. 

A  bi-weekly  magazine,  Guia  Radial 
Del  Show,  published  hit  songs  charts 
during  1985,  based  upon  information 
furnished  by  a  Puerto  Rican  record 
store,  and  various  ACEMLA-controlled 
songs  appeared  regularly  on  those  lists. 
ACEMLA  Ex.  9. 

In  rebuttal,  Robert  L.  Ahrold,  Vice 
President  for  Corporate  Relations  for 
BMI,  testified  that  popularity  on  long- 
playing  albums,  such  as  those  listed  on 
Billboard's  Latin  Album  charts,  does  not 
translate  to  popularity  as  45  rpm  singles, 
suitable  for  jukebox  play.  Reb.  Test,  of 
Ahrold,  pp.  5-7.  Ahrold  worked  in  1985 
as  Vice  President  for  Communications 
for  RCA/Ariola.  RCA/Ariola  produced 
130  Spanish-language  albums  in  1985. 
RCA/Ariola  produced  very  few  45  rpm 
records  for  either  promotional  or 
commercial  use.  The  emphasis  was 
almost  entirely  on  the  long-playing 
format  in  1985,  and  Ahrold  believes  this 
practice  is  true  for  the  Latin  music 
industry  in  general.  Id. 

Again,  in  rebuttal,  Emilio  Garcia, 
Manager  of  the  International 
Department  for  The  Harry  Fox  Agency, 


Inc.,  testified  as  an  expert  in  the  Latin 
music  industry.  Reb.  Test,  of  Emilio 
Garcia.  Based  upon  his  experience, 
Garcia  testified  that  45  rpm  records  in 
the  Latin  music  industry  were 
insignificant  in  1985.  Virtually  the  entire 
run  of  Spanish-language  45's  are  pressed 
for  promotional  purposes,  and  sent  to 
radio  stations  as  promotional  copies. 
Consequently,  there  are  almost  no 
Spanish-language  45'8  for  commercial 
sale  and  possible  play  in  jukeboxes.  Id., 
p.  5. 

Garcia  also  testified  that  record  store 
song  charts  are  not  a  reliable  basis  for 
determining  play  of  Spanish-language 
music  on  jukeboxes.  In  Garcia's  view, 
record  store  song  charts  are  promotional 
devices,  listing  not  necessarily  those 
songs  which  are  selling,  but  those  songs 
which  a  particular  store  publishing  the 
chart  wants  to  sell.  Id.,  p.  7.  Garcia 
believes  that  record  store  charts  do  not 
have  any  significance  beyond  the 
immediate  community  for  which  they 
are  produced  and  distributed.  Id.  Garcia 
believes  this  is  especially  true  for  this 
proceeding,  given  the  great  diversity  of 
musical  interests  and  tastes  within  the 
Spanish-speaking  communities  of  the 
United  States.  Garcia  believes  that 
ACEMLA  Ex.  9  demonstrates  nothing 
beyond  what  the  songs  the  store  in 
question.  Music  City,  may  be  selling  or 
wanting  to  sell  in  Carolina,  Puerto  Rico. 
Id.,  p.  9.  Garcia  also  denies  Bernard's 
assertion  that  Puerto  Rico  is  a 
distribution  center  for  Spanish-language 
45  rpm  records.  According  to  Garcia, 
there  are  two  pressing  plants  in  Puerto 
Rico  and  they  press  product  for  small 
local  labels  only.  They  have  no  accounts 
from  the  mainland.  Id.,  p.  10. 

Also,  in  rebuttal,  A/B/S  asserts  that 
charts  relating  to  Puerto  Rico  are  not 
relevant  to  this  proceeding,  because 
there  were  no  licensed  jukeboxes  in 
Puerto  Rico  in  1985.  A/B/S  Ex.  22X. 

A/B/S  Radio  Survey,  and  Dispute  of 
Title  Ownership.  As  in  prior  years,  A/B/ 
S  performed  a  radio  survey  of  ACEMLA- 
controlled  works.  Reb.  Test,  of  Adlen 
Reb.  Test,  of  Ahrold.  In  this  proceeding, 
A/B/S  performed  a  survey  of  the  songs 
listed  by  ACEMLA  in  the  1982-1984 
proceeding,  and  the  songs  listed  for  the 
first  time  in  the  1985  proceeding.  Reb. 
Test,  of  Ahrold,  p.  3.  Prior  to  aggregating 
the  survey  results  for  each  song,  A/B/S 
deleted  from  the  list  62  songs  which  A/ 
B/S  believed  were  in  the  combined 
repertories  of  A/B/S.  A/B/S  Ex.  24R; 
Reb.  Test,  of  Adler,  p.  11;  Reb.  Test,  of 
Ahrold,  p.  3. 

ACEMLA  sought  and  received  leave 
to  file  rebuttal  to  show  that  those  62 
songs  which  A/B/S  believes  are  in  the 
A/B/S  catalogues,  are,  in  fact,  in 
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ACEMLA's  catalogue.  Tr.  447-448: 
ACEMLA  Ex.  25. 

In  ACEMLA  Exhibit  25.  ACEMLAi 
offered  no  statement  in  regard  to  14  of 
the  62  songs.  In  regard  to  "La 
Revancha."  ACEMLA  acknowledged 
that  the  rights  to  it  had  been  released 
back  to  the  author  who  may  have 
licensed  the  rights  to  someone  else  in 
1985.  In  regard  to  four  other  songs,  "La 
Guagua."  "La  Piragua."  "Navidad 
Negra."  and  "San  Fernando,"  AtDEMLA 
relied  on  the  personal  assurances  that 
these  songs  are  in  ACEMLA's  catalogue. 
ACEMLA's  claim  to  another  19  titles  is 
based  on  its  agreement  with  SPACEM, 
an  agreement  A/B/S  disputes  is  valid. 
ACEMLA  Ex.  25.  1 

The  Tribunal  requested  of  A/B/S  the 
radio  survey  results  including  the  62 
contested  songs,  and  excluding  the  62 
contested  songs.  Tr.  483.  Excluding  the 
62  contested  songs,  according  to 
ASCAPs  methodology,  if  ACEMLA  had 
been  an  ASCAP  member  in  1985.  it 
would  have  earned  for  396  songs.  2,370 
radio  credits  out  of  a  total  of  13,235,103 
earned  by  all  ASCAP  members,  yielding 
a  percentage  of  0.01791%.  Reb.  Test  of 
Adler,  pp.  12-13.  Including  the  62    I 
contesteid  songs,  the  percentage  is 
0.03277%.  A/B/S  Proposed  Findings,  par. 
110.  fn.  35.  This  compares  with  a  result 
reached  by  ASCAP  in  the  1984  jukebox 
proceeding  of  0.02065%.  1984  Reb.  Test, 
of  Adler.  pp.  12-15. 

BMI  conducted  a  similar  radio  survey, 
using  the  same  parameters  as  ASCAP 
did  in  its  study.  BMI  determined  that  if 
ACEMLA  had  been  a  BMI  affiliate  in 
1965.  their  musical  works  would  have 
accounted  for  0.001383%  of  BMl's 
distribution  for  all  similar  U.S.  radio 
performances.  Reb.  Test,  of  Ahrold.  p.  5. 
Including  the  62  contested  songs,  the 
percentage  is  0.00453%.  A/B/S  Proposed 
Findings,  par.  110.  fn.  36.  This  compares 
with  BMI's  survey  results  for  1984  which 
yielded  0JX>1850%.  1984  Reb.  Test,  of 
Alan  Smith,  pp.  4-6. 


IBC  Proofs  of  Entitlement 

IBC  received  cash  awards  from  the 
Tribunal  of  $1000  and  $800  in  the  1979 
and  1980  jukebox  distribution 
proceedings,  respectively.  47  FR 18406. 
These  are  the  orily  proceedings  in  which 
IBC  litigated  its  claim  and  which  have 
precedential  value.  IBC  incorporated  by 
reference  the  evidence  underlying  the 
awards  of  the  1979  and  1980  proceeding. 
Supplement  to  Direct  Case  of  IBC 

IBC  has  about  25.000  Italian-language 
songs  composed  between  1900  and  1972 
in  its  repertory.  IBC  Ex.  1.  p.  1.  Mr.  Frank 
Tudisco.  owner  of  IBC.  stated  that  there 
are  thousands  of  Italian  pizza  parlors  in 
the  United  States  which  play  the  older 
Italian  songs  on  jukeboxes.  Tr.  296.  In 


the  old  pizza  parlors,  whenever  the 
records  are  changed  in  the  jukeboxes, 
according  to  Tudisco,  four  or  five  of  the 
old  Italian  records  stay  in  the  jukeboxes. 
Tr.  311. 

IBC  Exhibit  1  included  photocopies  of 
a  few  record  jackets  from  Italian- 
language  45  rpm  records  which  purport 
to  list  other  45  rpm  records  available  for 
sale.  IBC  indicated  on  these  record 
jackets  62  songs  which  it  claims.  IBC  Ex. 
1.  Attachment.  IBC  could  offer  no 
underlying  documentation  to  identify  the 
sources  and  dates  of  publication  of  the 
record  jackets.  Tr.  304. 

In  rebuttal,  ASCAP  performed  a  radio 
survey  of  IBC  works.  First,  ASCAP 
asserts  that  7  of  the  62  IBC-claimed 
songs  are  actually  in  the  A/B/S 
repertories.  A/B/S  Ex.  27R;  Reb.  Test,  of 
Adler,  p.  10.  Eliminating  those  works    • 
from  its  consideration,  but  including  400 
songs  which  IBC  previously  provided  to 
ASCAP  as  representing  its  most 
significant  songs,  ASCAP  states  that  it 
found  that  only  one  IBC-claimed  song 
had  any  performances  in  its  radio 
survey  in  1985.  The  credits  IBC  would 
have  earned  for  that  song  would  have 
been  21854,  or  0.00016%  of  the  total 
radio  credits  earned  by  ASCAP  workSv 
Reb.  Test,  of  Adler,  p.  15. 

Conclusions  of  Law— ACEMLA's  and 
IBCs  Entitlements 

It  is  the  Tribunal's  conclusion  that 
ACEMLA  and  IBC.  collectively,  have 
shown  entitlement  to  0.12%  of  the  1985 
jukebox  royalty  fund. 

The  Tribunal's  analysis  proceeds  from 
the  levels  of  entitlement  previously 
shown  by  ACEMLA  and  IBC  ACEMLA 
was  awarded  a06%  of  the  1984  jukebox 
royalty  fund.  The  last  time  IBC  litigated 
its  award.  1979  and  198a  it  was 
awarded  $1000  and  $600  for  those  two 
proceedings,  which  translates  to  0.74% 
and  0.65%  of  the  1979  and  1980  funds, 
respectively.  Based  upon  previously 
established  entitlements  only,  the 
collective  award  for  ACEMLA  and  IBC 
would  be  in  the  range  of  0.125%  to 
0.135%. 

It  does  not  appear  to  the  Tribunal  that 
ACEMLA  and  IBC  have  proved  their 
entitlement  in  the  1985  proceeding  to  the 
levels  previously  proved,  and  a  slight 
downward  adjustment  to  0.12%  is 
warranted. 

Regarding  ACEMLA's  proofs,  there 
was  some  indication  that  perhaps  in 
1985  ACEMLA  had  published  more  of  its 
works,  and  more  of  its  works  were  being 
performed,  generally.  Agreements  which 
were  only  entered  into  during  1982-1984 
presumably  were  in  fuller  operation  in 
1985,  and  45  rpm  records  which  were 
pressed  in  1982-1985  could  have  gained 
greater  circulation  in  1985  as  ACEMLA's 


publishing  efforts  might  have  begun  to 
pay  off.  The  most  persuasive  evidence 
regarding  this  is  the  monitoring  of  three 
New  Yorfc  stations  which  shows  that 
ACEMLA's  works  were  beginning  to  be 
played  over  the  air  in  1985.  Higher  credit 
to  ACEMLA's  contribution  to  the 
collective  award  to  ACEMLA  and  IBC 
might  therefore  be  justified. 

However,  certain  criticism  of 
ACEMLA's  proofs  must  be  noted,  and 
that  criticism  comes  mainly  in  the  lack 
of  nexus  between  the  assertions  of 
ACEMLA  and  any  desired  conclusion 
that  ACEMLA  may  want  the  Tribunal  to 
reach.  The  demographic  evidence,  for 
example,  which  ACEMLA  has  offered  in 
each  year's  proceedings  has  no 
demonstrable  nexus  to  ACEMLA's 
entitlement.  It  is  presumed  that 
ACEMLA  offered  evidence  of  an 
increase  in  Spanish-language  persons  in 
the  United  States  from  1980  to  1985  to 
demonstrate  a  greater  audience  for  its 
works,  but  these  demographic  figures  in 
no  way  lead  the  Tribunal  to  understand 
what  percentage  of  Spanish-language 
music  in  the  United  States  ACEMLA 
controls.  In  fact,  ACEMLA's  other 
proffered  demographic  evidence,  that 
there  are  207  Spanish-language  format 
radio  stations  in  the  United  States  is 
damaging  to  ACEMLA's  case,  rather 
than  helpful.  ACEMLA  has  obtained 
only  one  license  from  207  radio  stations, 
and  that  Hcense  is  for  only  $1500  a  year, 
indicating  to  us  that  the  station  is  paying 
ACEMLA  only  for  a  fraction  of  the 
music  it  uses.  Clearly,  this  statistic 
reveals  that  the  vast  majority  of 
Spanish-language  music  in  the  United 
States  is  not  under  ACEMLA's  control. 

The  lack  of  nexus  in  the  rest  of 
ACEMLA's  proofs  is  also  evident. 
Although  we  have  credited  the  works 
monitored  by  ACEMLA  on  three  New 
York  stations,  it  has  not  given  us  a 
statistically  usable  measure  to  relate 
that  evidence  to  ACEMLA's  percentage 
entitlement. 

We  are  particularly  concerned  by  the 
credible  evidence  given  by  Latin  music 
experts,  that  generally,  in  the  Latin 
music  industry,  45  rpm  records  play  little 
or  no  role.  If  that  were  true,  then  the 
album  charts  and  the  radio  play  would 
have  little  connection  to  jukebox  play. 
What  is  key,  however,  to  the  testimony 
of  the  Latin  music  experts  is  that  they 
were  speaking  only  for  the  general 
industry  practice,  and  not  to  ACEMLA's 
practices  in  particular.  We  are  not 
inclined,  therefore,  to  discredit 
ACEMLA's  evidence  on  that  basis. 
However,  we  would  require  in  future 
proceedings  that  ACEMLA  explain  to 
the  Tribunal  more  of  its  operations — 
which  songs  have  been  recorded  on  45 


rpm  records,  how  many  were  released, 
how  have  they  been  distributed,  and 
where. 

Regarding  the  ASCAP  and  BMI  radio 
surveys,  they  indicate  a  general 
continuity  of  some  radio  play  of 
ACEMLA  works.  Any  fluctuation  in  the 
actual  percentages  from  1984  were  not 
considered  great  enough  to  change  our 
analysis  of  ACEMLA's  entitlement.  We 
do  note  that  there  were  a  number  of 
disputes  regarding  the  right  of  ACEMLA 
to  represent  several  works,  and  the  right 
of  ACEMLA  to  represent  the  SPACEM 
writers.  Within  the  context  of  the 
ASCAP  and  BMI  radio  surveys,  the 
results  of  those  surveys  with  or  without 
the  62  contested  songs  were  well  within 
the  mathematical  range  of  possible  error 
the  Tribunal  had  previously  built  into 
the  award  to  ACEMLA  in  1984,  so  that 
no  resolution  of  those  disputes  was 
necessary.  We  also  believe  that  we  did 
not  need  to  weigh  the  effect  of  SPACEM 
writers  as  purported  contractors  of 
ACEMLA  to  conclude  this  year's 
entitlement.  However,  we  are  disturbed 
by  the  number  of  contested  works,  and 
contested  contracts.  We  stated  in  the 
1984  cable  royalty  distribution  final 
determination  that  the  Tribunal  is  not 
the  appropriate  forum  for  contract 
dispute  resolution.  52  FR  8411.  This 
proceeding  shows  clearly  the  reason  for 
this.  ACEMLA  asserts  that  it  has  signed 
SPACEM,  and  ASCAP  asserts  that 
SPACEM  had  a  pre-existing  agreement 
with  ASCAP.  A  proper  handling  of  this 


issue  would  take  an  amount  of  time 
equal  perhaps  to  an  entire  jukebox 
distribution  proceeding,  and  we  do  not 
believe  it  was  intended  for  the  Tribunal 
to  so  devote  its  resources.  We  urge  the 
parties  to  settle  or  stipulate  these 
matters  as  best  they  can  prior  to  or 
during  the  proceeding,  or  take  the  matter 
to  court.  In  the  event  that  these  efforts 
fail,  and  that  the  matter  is  considered 
material  to  the  Tribunal's  deliberations, 
the  Tribunal  may  have  to  assign  these 
works  to  one  claimant  or  another  for  the 
purposes  only  of  a  Section  116 
proceeding  on  far  less  than  the  best 
evidence. 

Regarding  IBCs  proofs,  the  Tribunal 
has  been  given  almost  no  evidence  from 
which  to  derive  its  conclusions.  General 
statements  about  the  size  of  the  IBC 
catalogue,  its  long-time  value  in  Italian 
neighborhoods,  and  an  undocumented 
list  of  62  songs  are  not  sufficient.  The 
Tribunal  needs  more  hard  facts  about 
the  nature  of  IBCs  operations,  similar  to 
the  questions  we  asked  about 
ACEMLA— how  many  IBC  Italian- 
language  45  rpm  singles  have  been 
produced,  released,  sold,  and  where. 

The  value  which  the  Tribunal  has 
given  IBCs  claim  is  based  almost  solely 
on  the  previous  records  of  1979  and 
1980.  However,  we  state  that  this  is  the 
last  proceeding  in  which  the  records  of 
1979  and  1980  will  carry  much  weight, 
absent  new  evidence.  IBC  must 
demonstrate  anew  the  marketplace 
value  of  its  works,  and  a  nexus  must  be 


shown  with  jukebox  play.  For  example, 
our  own  review  of  the  previous  records 
shows  a  number  of  movie  titles  on 
which  IBC  relied,  and  it  is  not  clear  to  us 
whether  those  movie  titles  were 
released  as  45  rpm  singles,  and  whether 
they  have  enduring  value.  This 
admonition  to  maintain  an  updated 
record  is  consistent  with  our  conclusion 
in  regard  to  NAB  in  the  1984  cable 
distribution  proceeding,  wherein  we 
staled  that  the  marketplace  value  of 
NAB's  works  would  have  to  be  updated 
from  the  1979  proceeding.  51  FR  8419-20. 
Our  last  admonition  to  ACEMLA  and 
IBC  is  that  the  pattern  of  their  witnesses 
to  be  reluctant  to  give  precise  answers, 
and  to  engage  in  "puffery."  will  result  in 
adverse  conclusions  drawn  by  the 
Tribunal.  As  we  stated  last  year,  it  is  not 
our  task  to  sort  out  a  poorly  constructed 
record. 

Allocations 

Accordingly,  the  Tribunal  awards 
0.12%  of  the  1985  jukebox  royalty  fund  to 
ACEMLA  as  the  assumed  name  of  Latin 
American  Music  Co.  Inc..  and  to  Italian 
Book  Corporation,  collectively.  The 
remainder  of  the  fund  is  awarded  to 
ASCAP.  BMI  and  SESAC,  Inc., 
collectively. 
).C.  Argetsinger. 
Chairman. 

Dated:  November  30, 1987. 
(FR  Doc.  87-27911  Filed  12-3-87:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Tlireatened  Wildlife 
and  Plants;  Proposal  To  Determine  Iris 
Lacustris  (Dwarf  Lake  Iris)  To  Be  a 
Threatened  Species 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

I 

summary:  The  Service  proposes  to 
determine  a  plant,  Iris  lacustris  (dwarf 
lake  iris],  to  be  a  threatened  species 
under  the  authority  contained  in  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Iris  lacustris  is  found  at 
about  30  sites  in  Michigan  and 
Wisconsin,  as  well  as  several  areas  in 
Ontario.  Threats  to  this  species  include 
continued  loss  of  habitat  and  lack  of 
appropriate  vegetation  management. 
This  proposed  rule,  if  made  final,  will 
extend  the  Act's  protection  to  Iris 
lacustris.  The  Service  seeks  further  data 
and  comments  from  the  public  on  this 
proposed  rule. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  February  2, 
1988.  Public  hearing  requests  must  be 
received  by  January  19, 1988. 

ADDRESS:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Endangered  Species  Division.  U.S. 
Fish  and  Wildlife  Service,  Federal  | 
Building.  Fort  Sneliing,  Twin  Qties, 
Minnesota  55111.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT 
James  M.  Engel  (see  ADDRESSES  section] 
at  612/725-3276  or  FTS  725-3276. 
SUPPLEMENTARY  INFORMATION: 

Background 

Iris  lacustris,  a  member  of  the  family 
Iridaceae.  has  been  treated  as  a  variety 
of  Iris  cristata  (Dykes  1913],  but  is 
recognized  by  others  as  a  distinct 
species  (Foster  1937].  Taxonomic  debate 
continues  (Makholm  1986].  Iris  lacustris 
is  an  herbaceous  perennial,  a  diminutive 
iris  with  flat,  erect,  narrow  leaves  that 
sheath  each  other  at  the  base.  Leaves 
are  3  inches  (7.5  centimeter)  tall  at  the 
onset  of  flowering  in  late  spring,  later 
reaching  5-6  inches  (15  cm).  The  flowers 
are  2-2.5  inches  (6  cm)  long,  have  three 
petals  and  range  from  pale  lilac  to  dark 
violet  in  color.  Fruit  capsules  are  about  1 
inch  (2.5  cm)  tall  and  triangular.  Iris 
lacustris  is  rhizomatous  and  forms 
dense  colonies  under  favorable 
conditions. 


Iris  lacustris  is  found  in  Michigan. 
Ontario,  and  Wisconsin.  Reports  in  the 
literature  of  this  species'  occurrence  on 
the  shores  of  Lake  Superior  have  been 
discounted  (Guire  and  Voss  1963).  In 
Michigan,  the  species  is  found  at  about 
60  sites  in  ten  counties  on  the  northern 
shores  of  Lakes  Michigan  and  Huron 
(The  Nature  Conservancy  data  files).  In 
Ontario,  it  is  found  on  Manitoulin  Island 
and  the  Bruce  Peninsula.  Makholm 
(1986)  recorded  Iris  lacustris  at  12 
scattered  colonies  on  Wisconsin's  Door 
Peninsula.  The  lakeshore  habitat  of  this 
species  is  usually  sandy  or  gravelly  and 
open,  although  the  plant  occurs  in  the 
partial  shade  of  coniferous  trees  and  in 
mesic  areas  at  the  forest  edge.  Iris 
lacustris  grows  in  dense  colonies  on 
open  beach  habitat  but  is  scattered  in 
small  patches  in  upper  beach  habitats, 
where  it  is  shaded  (Makholm  1986). 

Although  some  colonies  of  Iris 
lacustris  are  protected  on  public  land, 
most  of  the  plants  are  threatened  by 
habitat  destruction  and  a  lack  of  active 
management.  The  rarity  of  the  species- 
and  various  threats  indicate  that  it  is 
likely  to  become  endangered  in  the  long 
term.  Federal  actions  involving  this  iris 
began  with  Section  12  of  the  Endangered 
Species  Act  of  1973.  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct.  This  report, 
designated  as  House  Document  No.  94- 
51,  was  presented  to  Congress  on 
January  9, 1975.  On  July  1, 1975.  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  section  4(c)(2),  now  section 
4(b)(3)(A),  of  the  Act  and  of  its  intention 
thereby  to  review  the  status  of  those 
plants.  Iris  lacustris  was  included  in  the 
Smithsonian  petition  as  a  candidate  for 
threatened  status. 

On  December  15, 1980,  the  Service 
published  a  revised  notice  of  review  for 
native  plants  in  the  Federal  Regbter  (45 
FR  82480);  Iris  lacustris  was  included -as 
a  Category-1  species  (species  for  which 
data  in  the  Service's  possession  indicate 
listing  is  warranted].  This  iris  was  still 
included  in  Category  1  in  the  September 
27. 1985.  revised  notice  of  review  of 
plants  (50  FR  39526). 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act.  as  amended  in  1982. 
requires  the  Secretary  to  make  findings 
on  certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  amendments  further  requires 
that  all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Iris  lacustris  because  the  1975 


Smithsonian  report  had  been  accepted 
as  a  petition.  On  October  13. 1983; 
October  12, 1984;  October  11, 1985; 
October  10, 1986;  and  October  14, 1987. 
the  Service  found  that  the  petitioned 
listing  of  these  species  was  warranted, 
but  that  listing  this  species  was 
precluded  due  to  other  higher  priority 
listing  actions.  Publication  of  the  present 
proposal  constitutes  the  final  1-year 
finding  required  for  these  three  species 
which  are  now  among  the  highest 
priority  species  for  listing. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Iris  lacustris  Nuttall 
(dwarf  lake  iris)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Iris  lacustris 
formerly  was  more  widely  distributed 
than  it  is  today  (Guire  and  Voss  1963, 
Crispin  1981,  Makholm  1986).  Major 
habitat  areas  in  Michigan  have  been 
significantly  altered  by  private 
development  to  the  extent  that  they 
cannot  support  Iris  lacustris  populations 
(Crispin  1981).  Development  of  private 
shore  areas  continues  and  is  increasing. 
Private  residential  development  is  the 
greatest  threat  to  Iris  lacustris.  In 
Wisconsin,  Alverson  (1981)  identified 
home  and  cottage  construction,  road 
widening,  chemical  spraying  and  salting, 
and  off-road  vehicle  use  as  current 
threats  to  the  species'  habitat. 

B.  Overutilization  for  commercial, 
sporting,  scientific  or  educational 
purposes.  Not  known  to  be  a  threat. 
However,  the  species  has  attractive 
flowers  and  so  has  commercial 
potential. 

C.  Disease  or  predation.  Not  known  to 
be  a  threatening  factor. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  This  species  is 
listed  as  threatened  by  the  States  of 
Michigan  and  Wisconsin.  Wisconsin 
regulations  prohibit  any  person  from 
removing  or  transporting  any 
endangered  or  threatened  wild  plant 
away  from  its  native  habitat  on  public 
property,  or  from  property  he  or  she 
does  not  own  or  control,  except  in  the 
course  of  forestry  or  agricultural 
practices  or  in  the  construction  and 
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maintenance  of  a  utility  facility.  The 
Michigan  Endangered  Species  Act 
requires  developers  to  determine 
threatened  species  involvement  in 
proposed  projects.  Although  Iris 
lacustris  is  offered  various  forms  of 
protection  under  these  State  laws, 
monitoring  and  enforcement  are  difficult 
due  to  limited  personnel.  The 
Endangered  Species  Act  offers 
|)ossibilities  for  protection  of  this  taxon 
through  section  6  by  cooperation 
between  the  States  and  the  Service  and 
through  section  7  (Interagency 
Cooperation)  requirements.  The 
Endangered  Species  Act  would  provide 
additional  protection  for  Iris  lacustris 
through  section  9  and  the  recovery 
process. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Iris 
lacustris  colonies  require  management 
to  maintain  required  open  habitat. 
Successional  processes  have  altered 
some  habitat  beyond  the  tolerance  limit 
for  the  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Iris  lacustris  as 
threatened.  Threatened  status  is 
proposed  due  to  the  species'  restricted 
range  and  the  threats  facing  it  and  its 
habitat.  Since  the  iris  is  not  in  any 
immediate  threat  of  extinction,  largely 
because  of  its  scattered  dis^tribution,  the 
Service  is  not  proposing  it  for 
endangered  status.  Critical  habitat  is  not 
being  proposed  for  reasons  discussed  in 
the  following  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  a  Iris  lacustris  at  this 
time.  Publishing  a  detailed  description 
and  map  of  this  species'  habitat  might 
stimulate  public  interest  and  make  this 
species  more  vulnerable  to  taking  by 
collectors  (see  factor  "B"  in  the 
"Summary  of  Factors  Affecting  the 
Species").  Also,  collecting  of  listed 
plants  is  not  prohibited  by  the 
Endangered  Species  Act,  except  from 
land  under  Federal  jurisdiction.  The 
only  site  where  this  plant  is  found  on 
Federal  land  is  near  a  U.S.  Coast  Guard 
lighthouse.  No  offsetting  benefit  would 
be  derived  from  designating  critical 
habitat.  Therefore,  it  would  not  be 


prudent  or  beneficial  to  determine 
critical  habitat  for  Iris  lacustris  at  this 
time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  Slate, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  the  listing,  or  even 
prior  to  the  listing,  circumstances 
permitting.  Recovery  actions  that  may 
prove  beneficial  to  Iris  lacustris  include 
habitat  management  to  reduce  shade 
and  competition  of  other  plants  and 
transplanting  to  previously  occupied 
sites.  The  protection  required  of  Federal 
agencies  and  the  prohibitions  against 
taking  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species,  the  responsible 
Federal  agency  must  enter  into  formal 
consultation  with  the  Service.  No 
Federal  involvement  is  anticipated  for 
Iris  lacustris  at  this  time. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plant  species.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export 
any  threatened  plant,  transport  it  in 
interstate  or  foreign  commerce  in  the 


course  of  a  commercial  activity,  sell  it  or 
offer  it  for  sale  in  interstate  or  foreign 
commerce,  or  remove  it  from  areas 
under  Federal  jurisdiction  and  reduce  it 
to  possession.  Seeds  from  cultivated 
specimens  of  threatened  plant  species 
are  exempt  from  these  prohibitions 
provided  that  a  statement  of  "cultivated 
origin"  appears  on  their  containers. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  species  under 
certain  circumstances.  With  respect  to 
Iris  lacustris.  it  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  since  the  species  is  not  common 
in  cultivation  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Federal  Wildlife  Permit 
Office,  U.S.  Fish  and  Wildlife  Service, 
Washington,  DC  20240  (703/235-1903). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposed  rule  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Iris  lacustris; 

(2)  The  location  of  any  additional 
populations  oi  Iris  lacustris  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Iris  lacustris. 

Final  promulgation  of  the  regulation 
on  Iris  lacustris  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
one  is  requested.  Requests  must  be  filed 
within  45  days  of  the  date  of  the 
proposal.  Such  requests  must  be  made  in 
writing  and  addressed  to  the 
Endangered  Species  Division  (see 
ADDRESSES  section). 
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National  Environinental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
Authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Rp^ster  on 
October  25, 1963  (48  FR  49244). 
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List  of  Subjects  m  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 


I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— (AMENOEOl 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat.  884:  Pub. 
L.  94-359,  90  Stat.  911:  Pub.  L  95-632.  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225;  Pub.  L  97- 
304. 96  Stat.  1411  (16  U.S.C.  1531  et  seq.]\  Pub. 
L.  99-625. 100  StaL  3500  (1986).  unless 
otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.12(h) 
by  adding  the  family  Iridaceae  in 
alphabetical  order,  to  the  List  of 
Endangered  and  Threatened  Plants; 

9  17.12    Endangered  and  thraatenad 


(h)  *  *  • 


Spsoas 

Status 

Wnenloted 

Critical 
habMt 

Special 

SCMflWC  nflMA 

tUes 

• 

•                               • 

•                               • 
^  _ USA  <MI.  MM).  Cmda  (ON). 

• 

T 

• 

NA 

NA 

■                               • 

•                             • 

• 

Dated:  October  22. 1987. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 
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50  CFR  Part  17 


Endangered  and  Threatened  WMttfe 
and  Plants;  Proposed  Threatened 
Status  for  Oxy^opis  Campestria  var. 
Chartacea 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  rule. 

summary:  The  Service  proposes  to 
determine  threatened  status  for 
Oxytropis  campestris  var.  chartacea 
(Fassett's  locoweed).  This  plant  is 
known  from  six  sites  in  Portage  and 
Waushara  Counties.  Wisconsin.  Threats 
include  human  disturbance  and  grazing. 
This  proposal,  if  made  final,  will 
implement  the  protection  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  for  Oxytropis  campestris  var. 
chartacea.  The  Service  seeks  data  and 
comments  from  the  public. 
DATES:  Comments  must  be  received  by 
February  2, 1988.  Public  hearing  requests 
must  be  received  by  January  19, 1988. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Endangered  Species  Division.  U.S. 


Fish  and  Wildlife  Service,  Federal 
Building.  Fort  Snelling.  Twin  Cities, 
Minnesota  55111.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
)ames  M.  Engel  at  the  above  address 
(612/725-3276  or  FTS  725-3276). 
SUPPLEMENTARY  INFORMATION: 

Background 

Oxytropis  campestris  var.  chartacea, 
a  member  of  the  pea  family,  Fabaceae, 
was  first  described  as  a  distinct  species, 
Oxytropis  chartacea  (Fassett  1936).  This 
herbaceous  perennial  has  many  leaves 
clustered  in  a  rosette  at  the  base  of  the 
stem.  Leaves  are  pinnately  compound,  2 
to  8  inches  (5  to  20  centimeters)  long, 
with  about  15  pairs  of  small,  pointed 
leaflets  (Alverson  1982). 

Bameby  (1952)  considered  the  taxon  a 
variety  of  Oxytropis  campestris. 
Although  it  is  very  similar  to  var. 
johannensis,  the  pod  of  var.  chartacea  is 
shorter  than  that  of  var.  johannensis, 
and  the  "vesture  of  the  whole  plant 
more  copious  and  looser,  the  stipules 
permanently  pilose,"  than  var. 
johannensis  (Bameby  1952).  Oxytropis 
campestris  var.  chartacea  produces 
attractive  rose-purple  flowers  from  mid- 
May  through  mid-June.  Fruits  develop  as 
individual  pods  from  each  flower. 

Oxytropis  campestris  var.  chartacea 
is  known  from  six  sites  (about  4.500 


individual  plants)  in  Portage  and 
Waushara  Counties,  central  Wisconsin. 
Attempts  to  locate  additional 
populations  have  been  unsuccessful. 
The  species  occurs  on  open  sandy  lake 
shores  in  pure  stands,  and  often  in 
association  with  Carex  spp., /uncus  spp.. 
and  Eleocharis  spp.  Lake  level 
fluctuations  maintain  the  species' 
required  open  habitat. 

Oxytropis  campestris  var.  chartacea 
was  among  those  species  covered  by  a 
report  on  endangered,  threatened,  and 
extinct  plants,  which  was  prepared  by 
the  Secretary  of  the  Smithsonian 
Institution  in  accordance  with  Section  12 
of  the  Endangered  Species  Act  of  1973 
(16  U.S.C.  1531  et  seq.).  This  report, 
designated  as  House  Document  No.  94- 
51.  was  presented  to  Congress  on 
January  9. 1975.  In  the  Federal  Register 
of  July  1. 1975  (40  FR  27823-27924).  the 
Service  issued  a  notice  of  its  acceptance 
of  this  report  as  a  petition  within  the 
context  of  section  4(c)(2)  of  the  Act 
(petition  acceptance  provisions  are  now 
contained  in  Section  4(b)(3)(A)  of  the 
Act,  as  amended),  and  of  its  intention  to 
review  the  status  of  the  plant  taxa 
named  therein.  In  the  Federal  Register  of 
June  16. 1976  (41  FR  24523-24572).  the 
Service  issued  a  proposed  rule  to 
determine  endangered  status  for 
approximately  1,700  vascular  plant 
species,  including  O.  c.  var.  chartacea. 
General  comments  received  on  the 
proposal  were  summarized  in  the 


Federal  Register  of  April  26. 1978  (43  FR 
17909-17916). 

The  Endangered  Species  Act 
Amendments  of  1978  required  the 
withdrawal  of  all  proposed  rules  over  2 
years  old,  though  a  1-year  grace  period 
was  allowed  to  proposals  then  already 
over  2  years  old.  Accordingly,  in  the 
Federal  Register  of  December  10. 1979 
(44  FR  70796-70797),  the  Service  issued  a 
notice  withdrawing  that  portion  of  the 
proposal  of  June  18, 1976.  that  had 
expired,  along  with  four  other  proposals 
that  had  expired.  In  the  Federal  Register 
of  September  27, 1985  (50  FR  39526- 
239527),  the  Service  issued  a  revised 
notice  of  review.  O.  c.  var.  chartacea 
was  placed  in  Category  1  of  that  notice, 
meaning  that  the  Service  had  substantial 
information  supporting  the 
appropriateness  of  proposing 
endangered  or  threatened  status. 

The  Endangered  Species  Act 
Amendments  of  1982  required  that 
petitions,  such  as  that  comprised  by  the 
Smithsonian  report,  which  were  still 
pending  as  of  October  13, 1982,  be 
treated  as  having  been  received  on  that 
date.  Section  4(b)(3)  of  the  Act,  as 
amended,  requires  that,  within  12 
months  of  the  receipt  of  such  a  petition, 
a  finding  be  made  as  to  whether  the 
requested  action  is  warranted,  not 
warranted,  or  warranted  but  precluded 
by  other  activity  involving  additions  to 
or  removals  from  the  Federal  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants.  Therefore,  on  October  13. 
1983,  the  Service  made  the  finding  that 
determination  of  endangered  status  for 
O.  c.  var.  chartacea  was  warranted  but 
precluded  by  other  listing  activity.  In  the 
case  of  such  a  finding,  the  petition  is 
recycled  and  another  finding  becomes 
due  within  12  months.  On  October  12, 
1984;  October  11, 1985;  October  10, 1986: 
and  October  14, 1987;  additional  findings 
of  warranted  but  precluded  were  made 
with  respect  to  the  listing  of  O.  c.  var, 
chartacea.  This  proposal  constitutes  the 
final  1-year  finding  required  for  a 
petition  to  list  a  species  as  endangered 
or  threatened. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  Oxytropis  campestris  var. 


chartacea  (Fassett)  Bameby  (Fassett's 
locoweed)  are  as  follows; 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  This  species 
occurs  wholly  on  privately-owned  land, 
residential  lots,  and  lake  front  lots,  and 
at  a  summer  camp.  Human  use  of  sandy 
shorelines  has  extirpated  the  plant  from 
several  historic  sites  in  Bayfield  and 
Waushara  Counties  (Alverson  1982).  At 
current  sites,  plants  occur  adjacent  to 
areas  not  used  by  humans  for 
recreational  or  other  purposes.  Although 
moderate  human  use  of  shoreline 
appears  to  be  compatible  with  the 
species'  survival,  increasing  shoreline 
developments  would  jeopardize  the 
species. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Due  to  the  limited  distribution 
and  small  population  size  of  Oxytropis 
campestris  var.  chartacea, 
indiscriminate  collecting  of  any  nature 
could  have  serious  effects. 

C.  Disease  orpredation.  Several  of  the 
sites  at  which  O.  c.  var.  chartacea 
formerly  occurred  have  been  heavily 
grazed  by  domestic  livestock  for  many 
years.  Circumstantial  evidence  suggests 
that  such  grazing  eliminated  the  plant 
from  these  sites.  Grazing  is  a  potential 
threat  to  populations  that  still  survive 
(Alverson  1982). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Oxytropis 
campestris  var.  chartacea  is  officially 
listed  as  threatened  in  Wisconsin. 
However,  such  classification  is  of  little 
practical  benefit,  since  the  species 
occurs  entirely  on  private  land.  The 
Federal  Endangered  Species  Act  would 
provide  the  basis  for  substantial 
additional  conservation  measures,  such 
as  habitat  acquisition,  land  use 
agreements,  and  development  of  a 
recovery  plan. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Oxytropis  campestris  var.  chartacea  is 
vulnerable  because  of  its  restricted 
range  and  low  numbers.  A  substantial 
disturbance  could  reduce  a  population 
to  the  point  that  long-term  genetic 
viability  would  be  lost,  resulting  in 
extinction. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Oxytropis 
campestris  var.  chartacea  as  threatened. 
Such  status  is  proposed  due  to  the 
species'  restricted  range  and  the 
multiplicity  of  problems  facing  it  and  its 


habitat.  It  does  not.  however,  appear  to 
be  in  immediate  danger  of  extinction. 
Critical  habitat  is  not  being  proposed  for 
reasons  discussed  in  the  following 
section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Oxytropis  campestris 
var.  chartacea  at  this  time.  Publishing  a 
detailed  description  and  map  of  this 
species'  habitat  might  stimulate  public 
interest  and  make  this  species  more 
vulnerable  to  taking  by  collectors  (see 
factor  "B"  in  the  "Summary  of  Factors 
Affecting  the  Species").  No  net  benefit 
would  be  derived  from  designating 
critical  habitat,  and  so  it  would  not  be 
prudent  to  determine  critical  habitat  for 
Oxytropis  campestris  var.  chartacea  at 
this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing,  or  even  prior  to 
listing,  circumstances  permitting. 
Recovery  actions  that  may  be  of  benefit 
to  O.  c.  var  chartacea  include  protection 
from  excessive  grazing  and  pedestrian 
traffic,  and  reintroduction  on  previously 
occupied  sites.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  taking  are  discussed,  in  part, 
below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
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jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species,  the  responsible 
Federal  agency  must  enter  into  formal 
consultation  with  the  Service.  No 
Federal  involvement  is  anticipated  with 
OxytropJs  campestris  var.  chartacea  at 
this  time. 

Section  9  of  the  Act.  and 
implementing  regulations  found  at  50 
ere  17.71  and  17.72  set  forth  a  series  of 
general  trade  prohibitions  and 
exceptions  that  apply  to  all  threatened 
plants.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  threatened  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
Seeds  from  cultivated  specimens  of 
threatened  plant  species  are  exempt 
from  these  prohibitions  provided  that  a 
statement  of  "cultivated  origin"  appears 
on  their  containers.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  The  Act 
and  50  CFR  17.72  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  species  under  certain 
circumstances.  With  respect  to  O.  c.  var. 
chartacea,  it  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  since  the  species  is  not  common 
in  cultivation  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Federal  Wildlife  Permit 
Office,  U.S.  Fish  and  Wildlife  Service, 
Washington,  DC  20240  (703/235-1903). 


Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposed  rule  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Oxytropis 
campestris  var.  chartacea; 

(2)  The  location  of  any  additional 
populations  of  Oxytropis  campestris 
var.  chartacea  and  the  reasons  why  any 
habitat  should  or  should  not  be 
determined  to  be  critical  habitat  as 
provided  by  Section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Oxytropis  campestris  var.  chartacea. 

Final  promulgation  of  the  regulation 
on  Oxytropis  campestris  var.  chartacea 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to 
adoption  of  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Endangered  Species 
Division  (see  ADDRESSES  section.) 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental   , 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
J  not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  Section 


4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  SubjecU  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17-{AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205,  87  Stat.  884;  Pub. 
L.  94-359,  90  Stat.  911;  Pub.  L.  95-832,  92  Stat. 
3751;  Pub.  L.  96-159, 93  Stat.  1225;  Pub.  L.  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seq.);  Pub. 
L.  99-625, 100  Stat.  3500  (1986),  unless 
otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  Fabaceae,  to  the  List  ot 
Endangered  and  Threatened  Plants: 


§  17.12 
plants. 

*        * 

(h)** 


Endangered  and  threatened 


SpKias 


ScienWK  name 


Common  name 


Hislonc  range 


Status 


When  listed 


Cntical 
habrtat 


Special 
rules 


Fabaceae— Pea  larnly 

OMftrofia  caifipastre  tm  cttanacea  . 


Faasetrs  locoweed.. 


U.S.A.  (Wl) 


NA 
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Part  VI 

United  States 
Information  Agency 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination;  Notice 


Dated:  October  22, 1987. 
Susan  Rseoe. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

|FR  Doc  87-27916  Filed  12-3-87;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 


Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27. 


1985  (50  FR  27393,  July  2, 1985).  I  hereby 
determine  that  two  paintings  entided 
"Above  the  Town"  and  "St  Sebastian", 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States  are  of  cultural 
signiHcance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  between 
the  National  Gallery  of  Art  and  the 
Soviet  Union.  I  also  determine  that  the 
temporary  exhibition  or  display  of  these 
paintings  at  the  National  Gallery  of  Art 


in  Washington,  DC,  beginning  on  or 
about  December  6, 1987,  to  on  or  about 
February  15, 1988,  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

C.  Normand  Poirier, 
Acting  General  Counsel. 

Date:  December  3, 1987. 
(FR  Doc.  87-28084  Filed  12-3-87;  11:37  ami 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Housing  Guaranty  Program; 
Investment  Opportunities 

The  Agency  for  International 
Development  (A.I.D.)  has  authorized  the 
Suaranty  of  up  to  30  Million  Dollars 
($30,000,000)  loans  for  the  Government 
of  Jamaica  as  part  of  A.l.D.'s 
development  assistance  program.  The 
proceeds  will  be  used  to  Hnance  shelter 
projects  for  low  income  families  in 
Jamaica.  Two  or  three  borrowings  are 
anticipated  over  a  two  year  period.  In 
the  first  stage,  the  Government  of 
Jamaica  has  authorized  A.I.D.  to  request 
proposals  from  eligible  investors  for  an 
amount  to  be  borrowed  of  up  to  $20 
Million  in  two  scenarios.  The  name  and 
address  of  the  representatives  of  the 
Borrower  to  be  contacted  by  interested 
U.S.  lenders  or  investment  bankers,  the 
amount  of  the  loan  and  project  number 
are  indicated  below: 

Government  of  Jamaica 

Project:  532-HG-Ol  2— $12,000,000  or 
$20,000,000 

1.  Ministry  of  Finance  and  Planning, 
30  National  Heros  Circle,  P.O.  Box  512 
Kingston  4,  Jamaica,  Telex:  2447 
Finance. 

Attention: 

(1)  Harry  Milner,  Financial  Secretary, 
Telephone:  809/922-3388,  809/922- 
8601 

or 

(2)  Audley  Bailsman.  Telephone:  iB09/ 
922-8784. 

2.  Caribbean  Housing  Finance 
Corporation,  56  Duke  Street,  P.O.  Box 
701.  Kingston.  Jamaica. 

Attention:  Sonia  Jackson,  Acting 
General  Manager.  Telephone:  809/922- 
2893,  809/922-9011,  809/922-8330. 

Expressions  of  investors  interest  only 
are  requested  under  the  two  scenarios. 


The  first  scenario  would  be  a  12 
Dollar  single  disbursement  loan 


y^illion 
early 


UMI 


March  1988  disbursement),  while  the 
second  scenario  would  be  a  two 
disbursement  $20  Million  loan  (first 
disbursement  March  1988  with  a  second 
disbursement  six  months  later). 
Investors  should  contact  the  Borrower 
as  soon  as  possible  during  the  week  of 
December  7. 1987  and  indicate  their 
interest  in  providing  financing  for  the 
Housing  Guaranty  Program.  Following 
discussions  with  interested  investors, 
the  Borrower  will  come  to  New  York  to 
finalize  the  negotiations  with  investors 
and  to  inform  the  investors  of  the 
procedures  to  be  followed  in  the  auction 
which  will  occur  while  the  Borrower  is 
in  New  York. 

Deadline  for  receipt  of  expressions  of 
interest  in  Jamaica  is  December  11, 1987. 

Informational  expressions  of  interest 
should  be  sent  to: 

Agency  for  International  Development, 
Michael  G.  Kitay  or,  Herbert  T. 
McDevitt,  PRE/H,  Room  3208  N.S.. 
Washington,  DC  20523.  Telex  No.: 
892703  AID  WSA,  Telefax  No.  202/ 
647-1805  (preferred  communication) 
Ms.  Sara  Frankel,  Assistant  Director/ 
Caribbean,  RHUDO/Kingston, 
USAID/Kingston,  American  Embassy, 
Washington,  DC  20520-3210, 
Telephone:  (809)  929-8572,  929-3125. 
For  your  information  the  Borrower  is 
currently  considering  the  following 
terms: 

1.  Maturity:  Up  to  30  years 

2.  Interest  rate:  Option  of  either  fixed 
or  variable,  or  variable  with  borrowers 
right  to  convert  to  fixed  rate. 

3.  Grace  Period  on  Principal:  Ten 
years  with  repayment  amortizing 
gradually  over  the  remaining  life  of  the 
loan. 

4.  Prepayment:  Expressions  should 
include  the  possibility  of  partial  or  total 
prepayment  of  the  loan  by  the  Borrower, 
if  pricing  is  not  materially  affected. 

5.  Notes:  Preference  to  limit  number  of 
noteholders. 

6.  Fees:  Payable  at  closing  from 
proceeds  of  loan. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  ace 


initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.I.D. 
The  lender  and  A.I.D.  shall  enter  into  a 
Contract  of  Guaranty,  covering  the  loan. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  A.I.D.  and  the 
Borrower. 

The  full  repayment  of  the  loan  will  be 
guaranteed  by  A.I.D.  The  A.I.D. 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"), 

Lenders  eligible  to  receive  an  A.I.D. 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations, 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens'  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loan  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
A.I.D. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.I.D. 
housing  guaranty  program  can  be 
obtained  from:  Peter  M.  Kimm,  Director. 
Office  of  Housing  and  Urban  Programs, 
Agency  for  International  Development, 
Room  6212  N.S.,  Washington,  DC  20523, 
Telephone:  202/647-9082. 
Mario  Pita, 

Deputy  Director.  Office  of  Housing  and  Urban 
Programs. 

Date:  December  3, 1987. 
[FR  Doc.  87-28085  Filed  12-3-87;  11:52  am] 
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Cooperative  State  Research  Service 

NOTICES 

Grants;  availability,  etc.: 
Special  research  program,  46442 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Great  Lakes  Transmission  Co.  et  al.,  46394 

Education  Department 

RULES 

Postsecondary  education: 
Student  assistance;  audit  and  program  review 
determinations:  appeal  procedures 
Correction,  46353 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
46392 

Energy  Department 

See  also  Conservation  and  Renewable  Energy  Office: 
Economic  Regulatory  Administration;  Energy 
Information  Administration;  Federal  Energy  Regulatory 
Commission;  Hearings  and  Appeals  Office,  Energy 
Department 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etcj 
Idaho;  industrial  wet  oxidation  system  for  burning  waste 
and  low  grade  fuels,  assessment.  46393 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
46394 

Environmental  Protection  Agency 

RULES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
Maryland;  alternative  quality  control  procedures,  46354 
New  York;  alternative  quality  control  procedures,  46354 
PROPOSED  RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
North  Carolina,  46380 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
46412,  46413 
(2  documents) 
Meetings: 
Chemical  substances;  testing  consent  agreement 
development,  46413 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Louisiana:  correction.  46439 

Farmers  Home  Administration 

RULES 

Program  regulations: 
Debt  settlement.  46348 


IV 
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Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
Special  conditions — 
Boeing  Model  747  Series  airplanes.  46348 

Federal  Communications  Commission 

RULES 

Television  broadcasting:  . 

Cable  television  systems —  ' 

Mandatory  signal  carriage  rules.  46363 
Mandatory  signal  carriage  rules:  correction.  46363 
Nonccs 

Agency  information  collection  activities  under  OMB  review. 
46414 

(2  documents) 
Applications,  hearings,  determinations,  etc.: 
Beecroft.  Marlene.  et  al..  46414 
Hatch  Broadcasting,  Inc..  et  al..  46415 
Finer.  William  M..  et  al..  46415 

Federal  Emergency  Management  Agency 
Nonccs 

Disaster  and  emergency  areas: 
Louisiana.  46415 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Kentucky  Utilities  Co.  et  al..  46394 
Natural  gas  certificate  filings: 

Northern  Border  Pipeline  Co.  et  al.  46395 
Natural  gas  companies: 

Small  producer  certificates,  applications.  46398 
Small  power  production  and  cogeneration  facilities; 
qualifying  status:  j 

Hutzel  Hospital  et  al..  46398  ' 

Applications,  hearings,  determinations,  etc.: 

Central  Maine  Power  Co..  46399 

Colorado  Interstate  Gas  Co..  46399 

Consolidated  Gas  Transmission  Corp..  46400 

Pranks  Petroleum  Inc.  et  al..  46400 

Mosbacher.  Robert,  et  a  I..  46401 

National  Fuel  Gas  Supply  Corp..  46402 

Northwest  Pipeline  Corp..  46401 

Savannah  Electric  &■  Power  Co.  et  al..  46403 

Sea  Robin  Pipeline  Co..  46402 

Signal  Shasta  Energy  Co.  Inc..  46403 

Tarpon  Transmission  Co..  46403 

Texas  Eastern  Transmission  Corp.,  46403.  46405 
(2  documents) 

United  Gas  Pipe  Line  Co..  46405 

Federal  Grain  Inspection  Service 

NOTICES 

Agency  designation  actions: 
Alaska.  Arkansas,  and  Tennessee,  46384 
Illinois  and  South  Carolina,  46383 
Illinois.  Indiana,  and  Wyoming,  46384 

Federal  Maritime  Commission 

RULES 

Maritime  carriers  and  related  activities  in  foreign 
commerce: 
Shipping  in  U.S./Peru  trade;  actions  to  adjust  or  meet 
unfavorable  conditions.  46356 


Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  46438 

Applications,  hearings,  determinations,  etc.: 

Comerica  Inc.  et  al..  46416 

Dclhomme,  Richard  L.,  et  al.,  46416 

Deutsche  Bank  AG;  correction,  46416 

Midlothian  State  Bank  Employees  Stock  Ownership  Trust 
et  al.,  46417 

Health  and  Human  Services  Department 

See  also  National  Institutes  of  Health;  Public  Health 
Service;  Social  Security  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Health,  46417 
Information  Resources  Management  Office,  46417 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Hearings  and  Appeals  Office.  Energy  Department 

NOTICES 

Applications  for  exception: 
Cases  nied,  46405 
Decision  and  orders,  46407,  46410 
(2  documents) 

Interior  Department 

See  also  Land  Management  Bureau:  Surface  Mining 

Reclamation  and  Enforcement  Office 
RUUS 
Hearings  and  appeals  procedures,  46355 

International  Trade  Administration 

NOTICES 

Antidumping: 
Electrical  conductor  aluminum  redraw  rod  from 
Venezuela,  46386 

Land  Management  Bureau 

NOTICES 

Oil  and  gas  leases: 

Alaska,  46425 
Realty  actions:  sales,  leases,  etc.: 

Arizona,  46425 

Merit  Systems  Protection  Board 

NOTICES 

Meetings;  Sunshine  Act,  46438 

National  Institutes  of  Health 

NOTICES 

Grants;  availability,  etc.: 

Academic  research  enhancement  award,  46419 
Meetings: 
National  Cancer  Institute,  46420 
National  Heart,  Lung,  and  Blood  Institute,  46420 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  46420 
National  Institute  of  Environmental  Health  Sciences, 
46420 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Fishery  conservation  and  management: 

Atlantic  Coast  striped  bass;  1986  survey  results,  46386 
Meetings: 

Mid-Atlantic  Fishery  Management  Council,  46390 


North  Pacific  Fishery  Management  Council,  46390 
Pacific  Fishery  Management  Council,  46390 

National  Railroad  Passenger  Corporation 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation,  46381 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Reactor  Safeguards  Advisory  Committee,  46426 
Regulatory  guides: 

Issuance,  availability,  and  withdrawal,  46426 
(2  documents) 

Packers  and  Stockyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 
Barrett  Livestock  Bam,  GA.  et  al.,  46385 

Personnel  Management  Office 

RULES 

Federal  Employees  Group  Life  Insurance: 
Standardization  of  terms,  beneficiary  designations,  etc., 
46343 

Public  Health  Servtoe 

See  also  National  Institutes  of  Health 

NOTICES 

Meetings;.advisory  committees: 
December,  46421 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

46427 
Railroad  Unemployment  Insurance  Act;  determination, 

46427 

Securities  and  Exchange  Commission 

RULES 

Securities: 
Disclosure  requirements;  Forms  8-K  and  N-SAR  and 
Regulation  S-K;  changes  in  accountants  and  opinion 
shopping,  46350 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
46427,  46428 
(5  documents) 
Applications,  hearings,  determinations,  etc.: 
Colonial  Penn  Series  Trust.  46429 
Colonial  Penn  Variable  Account  A,  46428 
John  Hancock  Variable  Life  Insurance  Co.  et  al.  46430 
Lionel  Corp.,  46432 
Mark  IV  Industries,  Inc.,  46432 

Social  Security  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations,  46421 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  submission: 
Ohio,  46377,  46379 
(2  documents) 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements  ^     ^ 


Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 

Federal  Highway  Administrator  et  al.;  tolls  collection, 
etc.,  46364 
NOTICES 
Aviation  proceedings: 

Agreements  filed;  weekly  receipts.  46433 

Treasury  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
46433 

United  States  Information  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
46434 

(2  documents) 
Grants:  availability,  etc.: 
English  as  a  foreign  language/English  as  a  second 
language — 
African  countries;  summer  institute,  46434 

Veterans  Administration 

RULES 

Rating  disabilitins  schedule: 
Hearing  loss  evaluation 
Correction,  46439 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Agriculture.  Cooperative  State  Research 
Service,  46442 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Tfiis  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  documents  havir^ 
general  applicability  and  legal  effect  most 
of  wfiich  are  keyed  to  arKi  codified  in 
the  Code  of  Federal  Regulations,  which  Is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  870  and  874 

Standardization  of  Terms  Used  Under 
the  Federal  Employees  Group  Life 
Insurance  Program 

agency:  Ofrice  of  Personnel 

Management. 

ACTION:  Final  regulations. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing 
regulations  that  would  define  terms 
commonly  used  under  the  statutory 
order  of  precedence  for  making 
payments  under  the  Federal  Employees' 
Croup  Life  Insurance  (FEGLI)  Program. 
Conflicts  have  arisen  concerning 
entitlements  to  these  payments  because 
of  different  interpretations  given  these 
terms  by  the  various  states.  These 
regulations  provide  uniform  definitions 
for  such  terms  as  "child"  and  "parent" 
and  thereby  initiate  a  standardized 
approach  to  inheritance  rights  tmder  the 
order  of  precedence  in  the  FECU 
Program  no  matter  where  the  potential 
heirs  might  reside.  In  addition,  OPM  is 
clarifying  the  existing  regulations 
concerning  designations  of  beneficiary 
to  specify  that  designations  must  be 
witnessed  by  two  people,  and  has  set  a 
maximum  age  of  majority  at  age  18  for 
FECLI  purposes. 
EFFECTIVE  DATE:  January  6, 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
John  Ray,  (202)  632-4634. 
SUPPLEMENTARY  INFORMATION:  On 
August  4, 1987,  OPM  published  proposed 
regulations  in  the  Federal  Register  (52 
FR  28841)  to  provide  uniform  definitions 
for  such  terms  used  in  the  FEGLI  law's 
order  of  precedence  as  "child"  and 
"parent."  Since  many  of  the  states 
dcfme  these  terms  differently,  we 
recognized  that  potential  heirs  under  the 
FECLI  Program  were  being  subjected  to 


various  interpretations  on  inheritance 
rights  and  were  experiencing  delays  in 
the  settlement  of  their  claims  from  the 
Office  of  Federal  Employees'  Group  Life 
Insurance.  Therefore,  we  proposed  to  fill 
the  existing  void  of  standardized 
definitions  under  the  FEGLI  Program  by 
defining  several  of  the  terms  used  in  the 
FECI  J  order  of  precedence. 

In  addition  to  providing  standardized 
definitions,  OPM  also  proposed  to 
establish  a  maximum  age  of  majority  at 
age  18.  By  so  establishing  the  age  of 
majority,  the  attainment  of  age  18  would 
represent  the  attainment  of  adulthood 
for  FEGLI  inheritance  purposes.  In  those 
few  states  which  recognize  the  age  of 
majority  at  less  than  18,  an  individual 
would  be  considered  to  be  an  adult  upon 
attaining  the  lesser  age.  OPM  also 
proposed  to  clarify  its  existing 
regulations  concerning  designations  of 
beneficiary  to  specify  that  designations 
must  be  witnessed  by  two  people. 

Two  written  comments  were  received 
during  the  60-day  comment  period.  One 
written  comment  was  from  an  individual 
and  was  totally  supportive  of  our 
proposal.  The  other  written  comment 
was  from  another  Federal  agency.  The 
Federal  agency  that  responded  believed 
that  children  who  had  attained  the  age 
of  majority  but  were  incapable  of  self- 
support  should  be  addressed  in  our  final 
regulations.  That  respondent  cited  the 
continuation  of  health  benefits  coverage 
and  the  awarding  of  survivor  annuity 
benefits  for  over  age  dependents  who 
are  incapable  of  self-support  as  reasons 
for  addressing  these  individuals  in  the 
life  insurance  regulations.  However,  the 
respondent  failed  to  recognize  that  our 
proposed  regulations  focused  solely  on 
the  inheritance  rights  of  individuals  to 
collect  life  insurance  proceeds.  It  is 
simply  not  relevant  whether  or  not  an 
applicant  for  payment  under  the  FEGLI 
Program  is  incapable  of  self-support — 
there  are  no  continuing  payments  or 
benefits  accruing  to  an  individual 
regardless  of  his  or  her  ability  to  be  self- 
supporting. 

One  telephone  comment  was  received 
during  the  60-day  comment  period.  The 
telephone  respondent  asked  that  we 
address  the  child  born  of  a  "surrogate 
mother"  and  that  child's  inheritance 
rights.  Simply  stated,  if  the  child  is 
adopted  by  its  new  parents,  the  rules 
governing  the  inheritance  rights  of 
adopted  children  and  adoptive  parents 
would  apply.  If  the  child  is  not  given  up 
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by  the  surrogate  mother,  thet  child  is  the 
natural  child  of  the  "surrogate  mother" 
and  would  inherit  from  his  or  her 
natural  parents. 

OPM  is  publishing  its  proposed 
changes  to  the  FECLI  regulations  as 
final  regulations  without  further  change. 

E.0. 12291,  Federal  Regulation 

I  have  detennined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  will  primarily 
serve  to  clarify  the  status  of  family 
members  under  the  FEGLI  Program. 

List  of  Subjects  in  5  CFR  Parts  870  and 
874 

Administrative  practice  and 
procedure.  Government  employees.  Life 
insurance.  Retirement.  Worker's 
compensation. 

U.S.  Office  of  Personnel  Management 
James  E.  Colvard, 

Deputy  Director. 

Accordingly,  OPM  is  amending  Parts 
870  and  874  of  Title  5  of  the  Code  of 
Federal  Regulations  as  follows: 

1.  The  authority  citation  for  Parts  870 
and  874  continues  to  read  as  follows: 

Authority:  5  U.S.C.  8718. 
PART  870— BASIC  LIFE  INSURANCE 

2.  In  Subpart  I  of  Part  870.  S  870.901  Is 
redesignated  as  S  870.902  and  a  new 

S  870.901  is  added  to  read  as  follows: 

§  870.901    Order  of  precedence. 

(a)  Definitions.  For  the  purposes  of 
this  part,  the  following  terms  are  defined 
as  follows: 

(1)  "Child"  means  a  legitimate  child, 
an  adopted  child,  or  a  recognized 
natural  child  but  does  not  include  a 
stillborn  child,  a  stepchild,  or  a  foster 
child.  An  individual  who  has  attained 
age  18  is  considered  to  be  an  adult. 
However,  if  the  age  of  majority  in  the 
jurisdiction  in  which  that  individual  is 
domiciled  is  set  at  a  lower  age.  he  or  she 
is  considered  to  be  an  adult  upon 
attaining  the  age  designated  in  that 
jurisdiction.  An  adopted  child  does  not 
inherit  under  the  order  of  precedence 
specified  in  5  U.S.C.  8705,  other  than  as 
a  designated  beneficiary,  from  his/her 
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natural  parents  but  inherits  from  and 
through  his  or  her  adoptive  parents. 
However,  a  child  who  is  adopted  by  the 
spouse  of  his  or  her  natara)  parent  does 
inherit  from  that  natural  parent 

(2)(i)  A  "recognized  natural  child," 
with  respect  to  paternity,  is  one  for 
wiMun  the  fiatber  meet*  one  of  the 
following: 

(A)  Has  acknowledged  patexnityin 
writing:  I 

(B)  Has  been  judicially  ordered  tb 
provide  support; 

(C)  Has,  before  his  death,  been 
judicially  decreed  to  be  the  father; 

(D)  Has  been  established  as  the  father 
by  a  certified  copy  of  the  public  record 
of  birth  or  church  record  of  baptism  if 
the  insured  was  the  informant  and  so 
named  himself  as  the  father  of  the  child; 
or 

(E)  Has  established  paternity  on 
public  records,  such  as  school  or  social 
welfare  agencies,  which  show  that  with 
his  knowledge  the  insured  was  named 
as  the  father  of  the  child. 

(ii)  Secondary  evidence  to  support  the 
alleged  paternity,  such  as  evidence  of 
eligibility  as  a  recognized  natural  child 
imder  other  State  or  Federal  programs  or 
proof  of  inclusion  of  the  child  as  a 
recognized  natural  child  on  the  insured's 
income  tax  returns,  may  also  be 
considered  in  the  determinatioQ  process. 

(3)  "Parent"  means  the  mother  or 
father  of  a  legitimate  child  or  an      I 
adopted  child.  The  term  "parent"    I 
includes  the  mother  of  a  recognized 
natural  child  and  the  father  of  a 
recognized  natural  child  brut  only  if  the 
recognized  natm-al  child  meets  the 
definition  provided  m  paragraph  (a)(2j 
of  this  section.  An  mdividual  can  not 
inherit  from  a  child  who  has  been 
adopted  by  someone  rise.  However,  an 
individual  whose  spouse  adopted  his  or 
her  child  can  inherit  from  that  child. 

(b]  [Reserved] 

3.  In  the  redesignated  §  870.902. 
paragraph  (a)  is  revised  to  read  as 
follows: 

9S70LM2    Designation  of  beneficiary. 

(a)  A  designation  of  beneficiary  shall 
be  in  writing,  signed,  and  witnessed  by 
two  people,  and  received  in  the 
employing  office  Cor  in  0PM.  in  the  case 
of:  (1)  An  annuitant  or  (2)  a  i 

compensationer  whose  basic  life     | 
insurance  is  continued]  before  the  death 
of  the  insured. 


PART  874— ASSIGNMENT  OF  UFE 
INSURANCE  1 


4.  In  Part  874,  i  874.701(d)  is  revised  to 
read  as  follows: 


S  874.701    Designations  and  changes  of 

beneficiary. 

•        *        •        *        • 

(d)  The  provisions  of  S  870.902  of  this 
ch^ei  a^^ly  to  designations  of 
beneficiary  filed  by  assignees. 

(FR  Doc  87-27961  Filed  12-4-87;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 
Agrteanural  Marketing  Service 
7CFRParto911andt15 

Expeiwec  and  Assessment  Rate*  for 
Speefllad  Marketing  Onfers 

A6ENCV:  Agricultural  Marketing  Service. 

USDA. 

ACnOM:  Final  rule. 

SUIMIARY:  This  final  rule  authorizes 
expenditures  and  establishes 
assessment  rates  under  Marketing 
Orders  911  and  915  for  the  1987-88  fiscal 
year  established  for  each  order.  Funds 
to  administer  these  programs  are 
derived  &om  assessments  on  handlers. 
EFFECTIVE  DATE:  April  1. 1987-March  31, 
1988  (3S  911.226  and  915.226). 
SON  FURnrHCR  INFORMATION  CONTACT: 
Ronald  L  Cioffi,  Oiief,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Boot  96456.  Room  2525-S,  Washmgton, 
DC  20090-6456,  telephone  202-447-6697. 
SUFM.EMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  Nos.  911  (7  CFR  Part  911)  and  915 
{7  CFR  Part  915),  regulating  the  handling 
of  limes  and  avocados  grown  in  Florida. 
Both  orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 


Tims,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  26  handlers 
of  Florida  limes  and  34  handlers  of 
Florida  avocados  under  these  marketing 
orders,  and  approximately  260  lime 
producers  and  300  avocado  producers  in 
Florida.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  anmal  gross  revenues 
for  the  last  three  years  of  less  than 
$K)0.000k  and  small  agricultural  service 
firms  are  d^ied  as  diose  wdiose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  the  handlers  and 
producers  may  be  classified  as  small 
entities. 

Each  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  hammed  from  the  beginiUng 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
adinimstratrve  committee  and  submitted 
to  the  Department  of  Agriculture  for 
approval.  The  members  of 
administrative  committees  are  handlers 
and  producers  of  the  regulated 
commodities.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  for 
goods,  services  and  personnel  in  their 
local  areas  and  are  Uius  in  a  posttion  to 
formulate  appropriate  budgets.  The 
budgets  are  fonnalated  and  dacossed  in 
public  raeetines.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  comauttee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  iHtxiace  sufficient  income  to  pay  the 
committee's  expenses.  Reconunended 
budgets  and  rates  of  assessment  are 
usually  acted  upon  by  the  conmiittees 
shortly  before  a  season  starts,  and 
expenses  are  incurred  on  a  continuous 
basis. 

The  Florida  Lime  Administrative 
Committee  unanimously  recommended 
1987-88  fiscal  year  expenditures  of 
$259,000  and  an  assessment  rate  of  $0.15 
per  bushel  of  fresh  limes  shipped  under 
M.O.  911.  In  comparison.  1986-87  fiscal 
year  budgeted  expenditures  were 
$204,000,  and  the  assessment  rate  was 
$0.15.  Major  expenditure  categories  in 
the  1987-88  budget  are  $121,000  for 
program  administration.  $25,000  for 
market  development,  and  $113,000  for 
research.  Assessment  income  for  1987- 
88  is  expected  to  total  $210,000.  based 
on  shipments  of  1,400,000  bushels  of 
limes.  Interest  income  will  amount  to 
approximately  $1,000.  The  committee 
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also  unanimously  recommended  that 
excess  1986-87  assessments  ($36,763)  be 
placed  in  its  reserve,  resulting  in  a 
reserve  well  within  the  maximum 
authorized  under  the  order.  Committee 
reserves  and  other  available  funds 
amounted  to  about  $137,538  on  March 
31, 1967  (the«nd  of  the  1966-87  fiscal 
year),  and  will  be  available  to  cover  the 
anticipated  $48,000  deficit  for  1987-88. 

The  Avocado  Administrative 
Committee  unanimously  recommended 
a  1987-88  fiscal  year  budget  with 
estimated  expenditures  of  $200,000  and 
an  assessment  rate  of  $0.11  per  bushel  of 
fresh  avocados.  In  comparison.  1986-67 
fiscal  year  budgeted  expenditures  were 
$193,000  and  the  assessment  rate  was 
$0.11.  Major  expenditure  categories  in 
the  1987-88  budget  are  $120,000  for 
program  administration.  $25,000  for 
market  development,  and  $55,000  for 
research.  Assessment  income  for  1987- 
88  is  expected  to  total  $132,000,  based 
on  shipments  of  1,200,000  bushels  of 
avocados.  Interest  income  will  amount 
to  approximately  $10,000.  The  committee 
also  unanimously  reconunended  that 
excess  1986-87  assessments  ($54,957)  be 
placed  in  its  reserve,  resulting  in  a 
reserve  well  within  the  maximum 
authorized  under  the  order.  Committee 
reserves  and  other  available  funds 
amounted  to  about  $100,390  on  March 
31, 1987  (the  end  of  the  1986-87  fiscal 
year],  and  will  be  available  to  cover  the 
anticipated  $58,000  deficit  for  1987-88. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  onto  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  orders.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  issued  October 
7, 1987,  and  published  in  the  Federal 
Register  (52  FR  38235,  October  15, 1987). 
That  document  contained  a  proposal  to 
add  §§  911.226  and  915.226  to  establish 
expenses  and  assessments  for  the 
Florida  Lime  Administrative  Committee 
and  Avocado  Administrative 
Committee,  respectively.  That  rule 
provided  that  interested  persons  could 
file  public  comments  through  October 
26, 1987.  No  comments  were  received. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
recommendations  of  the  committees,  it 
is  found  that  the  expenses  are 
reasonable  and  likely  to  be  incurred, 
and  it  is  determined  that  the 
authorization  of  such  expenses  and  the 


establishment  of  assessment  rates  to 
cover  such  expenses  for  the  Florida 
Lime  Administrative  Committee  and 
Avocado  Administrative  Committee  will 
tend  to  effectuate  the  declared  policy  of 
the  Act 

It  is  fiu-ther  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  1987-88  fiscal 
year  for  both  limes  and  avocados  are 
underway,  handlers  should  be  made 
aware  of  the  assessment  rate  as  soon  as 
possible,  and  the  committees  need  to 
have  sufficient  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis. 

List  of  Subjects  in  7  CFR  Parts  911  and 
915 

Marketing  agreements  and  orders, 
Limes  (Florida),  Avocados  (Florida). 

For  the  reasons  set  forth  in  the 
preamble,  §§  911.226  and  915.226  are 
added  as  follows: 

1.  The  authority  citation  for  both  7 
CFR  Parts  911  and  915  continues  to  read 
as  follows: 

Authority:  Sees.  1-19, 4fl  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Sections  911.226  and  915.226  are 
added  to  read  aj  follows: 

PART  911-  LIMES  GROWN  IN 
FLORIDA 

§  911.226    Expansej  and  assessment  rate. 

Expenses  of  $259,000  by  the  Florida 
Lime  Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.15  per  bushel  of  limes  is  established 
for  the  fiscal  year  ending  March  31, 1988. 
Unexpended  funds  from  the  1986-87 
fiscal  year  may  be  carried  over  as  a 
reserve. 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

§  915.226    Expenses  and  assessment  rata. 

Expenses  of  $200,000  by  the  Avocado 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.11  per  bushel  of  avocados  is 
established  for  the  fiscal  year  ending 
March  31, 1988.  Unexpended  funds  from 
the  1986-87  fiscal  year  may  be  carried 
over  as  a  reserve. 

Dated:  November  30. 1987. 
Robert  C  Kveney, 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  87-28027  Filed  12-4-87;  8:45  am] 

BliXING  CODE  341(M)2-M 


7  CFR  Part  966 

Tomatoes  Grown  in  Rorkte;  Change  In 
Size  Raquiraments 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes  a 
minimum  size  requirement  of  2%2 
inches  in  diameter  for  fresh  market 
shipments  of  Florida  tomatoes  within 
the  regulated  area.  The  same 
requirement  is  currently  in  effect  for 
fresh  market  tomato  shipments  outside 
the  regulated  area.  The  effect  of  this 
action  will  be  to  eliminate  the  handling 
oT  tomatoes  smaller  than  2%t  inches  in 
diameter  and  provide  local  fresh 
markets  with  better  quality  and  slightly 
larger  size  tomatoes.  This  action  is  not 
expected  to  short  the  market,  as  ample 
supplies  of  good  quality  tomatoes  are 
expected  from  domestic  and  foreign 
sources  to  meet  market  needs.  This  final 
rule  also  includes  all  of  the  other 
handling  requirements  established  over 
the  years  and  currently  in  effect  under 
the  order.  The  inclusion  of  these 
requirements  will  make  them  easier  for 
interested  persons  to  locate  and  use, 
because  they  eventually  will  be 
published  in  the  Code  of  Federal 
Regulations.  The  inclusion  of  these 
requirements  does  not  result  in  a  change 
in  regulatory  effect. 
EFFECTIVE  DATE:  December  7, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456.  Room  2525-S,  Washington. 
DC  20090-6456,  telephone  (202)  447- 
5331. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No.  966 
(7  CFR  Part  966),  as  amended,  regulating 
the  handling  of  tomatoes  grown  in 
Florida.  This  order  is  authorized  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
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or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  103  handlers 
of  tomatoes  subject  to  regulation  under 
the  Florida  Tomato  Marketing  Order, 
and  approximately  180  tomato  i 

producers  in  Florida.  | 

Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $100,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
Florida  tomatoes  may  be  classified  as 
small  entities. 

The  1986-87  annual  report  of  the 
Florida  Tomato  Committee  1 

("committee")  indicates  that  total 
shipments  for  the  1986-87  season  were 
56.366,486  25-lb.  equivalents,  compared 
to  52.421.792  for  the  1985-86  season  and 
52,471,073  for  1984-85.  The  average  yield 
was  approximately  1,107  25-lb. 
equivalents  per  acre  compared  to  1,130 
the  previous  season  and  1,173  in  1984- 
85.  The  total  acres  harvested  were  5,387 
more  than  the  45,530  acres  harx'ested 
last  season,  and  shipments  were  up 
3,944,694  packages.  Available  forecasts 
predict  that  adequate  tomato  supplies 
will  be  available  in  the  fail,  winter  and 
spring  of  the  1987-88  season.  Tomato 
production  in  the  Florida  marketing 
oi-der  area  is  expected  to  be  at  least 
equal  to  the  56.4  million  25-lb. 
equivalents  shipped  in  1986-87.  Sales  of 
mature  green  and  vine  ripe  7X7  size 
tomato  shipments  [iVaz  to  2%2  inches  in 
diameter)  for  all  grades  totaled  360.472 
containers  of  25-lb.  equivalents  or 
approximately  0.6  percent  of  the  total 
shipments  of  52,366,486  25-lb. 
equivalents  for  all  sizes.  Mature  green 
and  vine  ripe  7x7  size  tomatoes  were 
valued  at  $1,751,850  or  approximately 
0.4  percent  of  the  total  sales  dollars  of 
$410,124,645  for  all  tomato  grades  and 
sizes.  While  this  action  would  also 
require  that  tomatoes  be  inspected  and 
that  handlers  pay  for  such  inspections, 
most  tomatoes  handled  are  inspected 
whether  shipped  within  or  outside  the 
regulated  area.  Therefore,  eliminating 
the  handling  of  tomatoes  smaller  than 
2%»  inches  in  diameter  within  the 
regulated  areas  will  not  produce  a 
significant  economic  impact  on  tomato 
handlers  or  producers. 

While  this  regulation  will  eliminate 
the  handling  of  tomatoes  smaller  than 


2%  2  inches  in  diameter  within  the 
regulated  area,  exemptions  to  the 
applicable  handling  regulation  will 
continue  to  be  available.  For  example, 
several  varieties  or  types  of  tomatoes 
are  completely  exempt  and  handlers 
may  ship  up  to  60  pounds  of  tomatoes 
per  day  without  regard  to  the 
requirements  of  the  handling  regulation. 
The  handling  regulation  does  permit 
shipments  of  tomatoes  for  canning, 
experimental  purposes,  relief,  charity,  or 
export. 

This  fmal  rule  changes  the  handling    ■ 
regulation  at  7  CFR  966.323  by  requiring 
that  all  tomatoes  handled  by  handlers 
be  at  least  2%  2  inches  in  diameter. 
Changes  will  be  made  to  §  966.323  in  the 
introductory  text  and  paragraph  (a)(2)(i) 
establishing  the  minimum  size 
requirement.  A  change  in  paragraph 
{a)(2)(i)  of  that  section  is  for  clarity.  This 
final  rule  is  being  issued  pursuant  to 
§  966.52  of  the  order. 

Notice  of  this  change  was  published  in 
the  October  29. 1987,  issue  of  the  Federal 
Register  (52  FR  41566)  affording 
interested  persons  10  days  in  which  to 
submit  written  comments.  One  comment 
was  received  from  the  Florida  Tomato 
Exchange,  which  unanimously 
supported  the  committee's 
recommendation.  The  Florida  Tomato 
Exchange  is  a  non-profit  cooperative 
agricultural  association. 

Currently,  fresh  market  tomatoes 
shipped  within  the  regulated  area  are 
not  subject  to  the  tomato  handling 
regulation  requirements.  The  "regulated 
area"  is  defined  in  §  966.4  as  that 
portion  of  the  State  of  Florida  which  is 
bounded  by  the  Suwannee  River,  the 
Georgia  border,  the  Atlantic  Ocean,  and 
the  Gulf  of  Mexico.  This  area  includes 
all  of  the  State,  except  the  panhandle. 

Last  year,  a  fmal  rule  was  published 
November  13, 1986  (51  FR  41074)  that 
established  a  minimum  size  of  2%» 
inches  in  diameter  for  fresh  market 
tomato  shipments  outside  the  regulated 
area  and  for  tomato  imports.  This  was 
intended  to  improve  the  overall  maturity 
and  quality  of  tomatoes  shipped  to  fresh 
market  channels.  Prior  to  that  action,  the 
minimum  size  for  fresh  market  tomato 
shipments  was  2%2  inches  in  diameter. 
Smaller  size  tomatoes  generally  take 
longer  to  ripen  than  larger  tomatoes. 
Because  of  this,  small  tomatoes 
normally  do  not  develop  full  flavor  and 
are  less  desirable  in  the  marketplace 
than  larger  tomatoes. 

Because  size  is  generally  the  most 
important  consideration  in  pricing  at 
shipping  point  and  wholesale,  small 
tomatoes  can  have  an  adverse  impact 
on  the  market  for  all  tomatoes  in 
general.  Regulating  the  minimum  size  of 
fresh  market  tomato  shipments  within 


the  regulated  area  is  necessary  in  order 
to  maintain  the  integrity  of  the 
marketing  order  and  the  applicable 
handling  regulations,  and  to  consistently 
provide  fresh  markets  with  slightly 
larger  good  quality  tomatoes.  In 
addition,  the  committee  reports  that 
several  shipments  of  Florida  tomatoes 
smaller  than  2%  a  inches,  originally 
destined  for  markets  within  the 
regulated  area,  have  been  found  outside 
the  regulated  area. 

Quality  assurance  is  very  important  to 
the  Florida  tomato  industry  both  within 
and  outside  of  the  State.  Providing  the 
public  with  acceptable  quality  produce 
which  is  appealing  to  the  consumer  on  a 
consistent  basis  is  necessary  to 
maintain  buyer  confidence  in  the 
marketplace.  To  the  extent  that  this 
action  increases  the  quality  of  tomatoes 
in  the  marketplace,  it  will  also  be  of 
benefit  to  both  Florida  tomato  growers 
and  handlers. 

Also,  under  this  action,  the  entire 
handling  regulation  (§  966.323)  will  be 
published  in  the  Federal  Register,  not 
just  the  introductory  text  and  paragraph 
(a)(2)(i)  which  are  being  amended.  The 
purpose  for  taking  this  action  is  to 
consolidate  the  handling  regulation,  and 
the  various  amendments  to  it,  into  one 
document,  and  have  the  entire 
regulation  published  in  the  next  issue  of 
the  Code  of  Federal  Regulations.  This 
will  make  the  requirements  easier  to 
locate  and  use.  No  change  in  regulatory 
effect  will  result,  except  that  previously 
discussed. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  previously  assigned  OMB  Control 
No.  0581-0144  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  35016/ se^.). 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

It  is  hereby  found  that  establishing  a 
minimum  size  requirement  of  2%2 
inches  in  diameter  for  fresh  market 
tomato  shipments  within  the  regulated 
area  (as  defined  in  §  966.4)  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

It  is  hereby  further  found  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553)  in  that  the  harvesting  and 
shipping  season  for  Florida  tomatoes 
has  begun  and  to  be  of  maximum  benefit 
to  producers  and  handlers  this  rule 
should  become  effective  as  soon  as 
possible. 


list  of  Subjects  in  7  CFR  Part  I 

Marking  agreements  and  orders. 
Tomatoes,  Florida. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  966  is  amended  as 
follows: 

PART  966— TOMATOES  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  966,  Tomatoes  Grown  in  Florida 
continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  966.323  is  revised  to  read  as 
follows: 

§966.323    Handling  regulation. 

During  the  period  December  7, 1987 
through  June  15, 1988,  and  October  10 
through  June  15  each  season  thereafter, 
except  as  provided  in  paragraphs  (b) 
and  (d)  of  this  section,  no  person  shall 
handle  any  lot  of  tomatoes  for  shipment 
outside  the  regulated  area  unless  it 
meets  the  requirements  of  paragraph  (a) 
of  this  section  and  no  person  shall 
handle  any  lot  of  tomatoes  for  shipment 
within  the  regulated  area  unless  it  meets 
the  requirements  of  paragraphs  (a)(2)(i) 
and  (a)(4)  of  this  section. 

(a)  Grade,  size,  container,  and 
inspection  requirements — (1)  Grade. 
Tomatoes  shall  be  graded  and  meet  the 
requirements  specified  for  U.S.  No.  1, 
U.S.  Combination,  U.S.  No.  2,  or  U.S.  No. 
3  of  the  U.S.  Standards  for  Fresh 
Tomatoes.  When  not  more  than  15 
percent  of  tomatoes  in  any  lot  fail  to 
meet  the  requirements  of  U.S.  No.  1 
grade  and  not  more  than  one-third  of 
this  15  percent  (or  five  percent)  are 
comprised  of  defects  causing  very 
serious  damage  including  not  more  than 
one  percent  of  tomatoes  which  are  soft 
or  affected  by  decay,  such  tomatoes 
may  be  shipped  and  designated  as  at 
least  85  percent  U.S.  No.  1  grade. 

(2)  Size,  (i)  All  tomatoes  packed  by  a 
handler  shall  be  at  least  2%c  inches  in 
diameter.  Tomatoes  shipped  outside  the 
regulated  areas  shall  also  be  sized  with 
proper  equipment  in  one  or  more  of  the 
following  ranges  of  diameters. 
Measurements  of  diameters  shall  be  in 
accordance  with  the  methods  prescribed 
in  paragraph  51.859  of  the  U.S. 
Standards  for  Grades  of  Fresh 
Tomatoes. 
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(ii)  Tomatoes  of  designated  sizes  may 
not  be  commingled,  and  each  container 
shall  be  marked  to  indicate  the 
designated  size. 

(iii)  Only  numerical  terms  may  be 
used  to  indicate  the  above  listed  size 
designations  on  containers  of  tomatoes, 
except  when  tomatoes  are  at  least  2^%t 
inches  in  diameter,  the  containers  shall 
be  marked  5x6  and  Larger, 

(iv)  To  allow  for  variations  incident  to 
proper  sizing,  not  more  than  a  total  of 
ten  (10)  percent,  by  count,  of  the 
tomatoes  in  any  lot  may  l>e  smaller  than 
the  specified  minimum  diameter  or 
larger  than  the  maximum  diameter. 

(3)  Containers,  (i)  Tomatoes  shall  be 
packed  in  containers  of  20  or  25  pounds 
designated  net  weights  and  comply  with 
the  requirements  of  §  51.1863  of  the  U.S. 
tomato  standards. 

(ii)  Each  container  or  lid  shall  be 
marked  to  indicate  the  designated  net 
weight  and  must  show  the  name  and 
address  of  the  registered  handler  (as 
defined  in  §  966.7)  in  letters  at  least  one- 
fourth  [V*)  inch  high,  and  such 
containers  must  be  packed  at  the 
registered  handler's  facilities. 

(iii)  The  container  in  which  the 
tomatoes  are  packed  must  be  clean  and 
bright  in  appearance  without  marks, 
stains,  or  other  evidence  of  previous  use. 

(4)  Inspection.  Tomatoes  shall  be 
inspected  and  certified  pursuant  to  the 
provisions  of  §  966.60.  Each  handler  who 
applies  for  inspection  shall  register  with 
the  committee  pursuant  to  §  966.113. 
Handlers  shall  pay  assessments  as 
provided  in  S  966.42.  Evidence  of 
inspection  must  accompany  truck 
shipments. 

(b)  Special  purpose  shipments.  The 
requirements  of  paragraph  (a)  of  this 
section  shall  not  be  applicable  to 
shipments  of  tomatoes  for  canning, 
experimental  purposes,  relief,  charity,  or 
export  if  the  handler  thereof  complies 
with  the  safeguard  requirements  of 
paragraph  (c)  of  this  section.  Shipments 
for  canning  are  also  exempt  from  the 
assessment  requirements  of  this  part. 

(c)  Safeguards.  Each  handler  making 
shipments  of  tomatoes  for  canning, 
experimental  purposes,  rehef,  charity,  or 
export  in  accordance  with  paragraph  (b) 
of  this  section  shall: 

(1)  Apply  to  the  committee  and  obtain 
a  Certificate  of  Privilege  to  make  such 
shipments. 

(2)  Prepare  on  forms  furnished  by  the 
committee  a  report  in  quadruplicate  on 
such  shipments  authorized  in  paragraph 
(b)  of  this  section. 

(3)  Bill  or  consign  each  shipment 
directly  to  the  designated  applicable 
receiver. 

(4)  Forward  one  copy  of  such  report  to 
the  committee  office  and  two  copies  to 


the  receiver  for  signing  and  returning 
one  copy  to  the  committee  office.  Failure 
of  the  handler  or  receiver  to  report  such 
shipments  by  signing  and  returning  the 
applicable  report  to  the  committee  office 
within  ten  days  after  shipment  may  be 
cause  for  cancellation  of  such  handler's 
certificate  and/or  receiver's  eligibility  to 
receive  further  shipments  pursuant  to 
such  certificate.  Upon  cancellation  of 
any  such  certificate,  the  handler  may 
appeal  to  the  committee  for 
reconsideration. 

(d)  Exemption. — (1)  For  types.  The 
following  types  of  tomatoes  are  exempt 
from  these  regulations:  Elongated  types 
commonly  referred  to  as  pear  shaped  or 
paste  tomatoes  and  including  but  not 
limited  to  San  Marzano,  Red  Top,  and 
Roma  varieties:  cerasiform  type 
tomatoes  commonly  referred  to  as 
cherry  tomatoes,  hydroponic  tomatoes: 
and  greenhouse  tomatoes. 

(2)  For  minimum  quantity.  For 
purposes  of  this  regulation  each  person 
subject  thereto  may  handle  up  to  but  not 
to  exceed  60  pounds  of  tomatoes  per  day 
without  regard  to  the  requirements  of 
this  regulation,  but  this  exemption  shall 
not  apply  to  any  shipment  or  any 
portion  thereof  of  over  60  pounds  of 
tomatoes. 

(3)  For  special  packed  tomatoes. 
Tomatoes  which  met  the  inspection 
requirements  of  paragraph  (a)(4)  of  this 
section  which  are  resorted,  regraded, 
and  repacked  by  a  handler  who  has 
been  designated  as  a  "Certified  Tomato 
Repacker"  by  the  committee  are  exempt 
from  (i)  the  tomato  grade  classifications 
of  paragraph  (a)(1)  of  this  section,  (ii) 
the  size  classifications  of  paragraph 
(a)(2)  of  this  section  except  that  the 
tomatoes  shall  be  at  least  2%2  inches  in 
diameter,  and  (iii)  the  container  weight 
requirements  of  paragraph  (a)(3)  of  this 
section. 

(4)  For  varieties.  Upon 
recommendation  of  the  committee, 
varieties  of  tomatoes  that  are  elongated 
or  otherwise  misshapen  due  to  adverse 
growing  conditions  may  be  exempted  by 
the  Secretary  from  the  provisions  of 
paragraph  (a)(2)  of  this  section. 

(e)  Definitions.  "Hydroponic 
tomatoes"  means  tomatoes  grown  in 
solution  without  soil;  "greenhouse 
tomatoes"  means  tomatoes  grown 
indoors.  A  "Certified  Tomato  Repacker" 
is  a  repacker  of  tomatoes  in  the 
regulated  area  who  has  the  facilities  for 
handling,  regrading.  resorting,  and 
repacking  tomatoes  into  consumer  size 
packages  and  has  been  certified  as  such 
by  the  committee.  "Adequate  facilities" 
as  referred  to  in  the  definition  of 
registered  handler  in  §§  966.7  and 
966.113  are  defined  as  those  being  in  a 
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permanent  location  with  nonportable 
equipment  for  the  proper  grading,  sizing, 
and  packing  of  tomatoes.  "U.S.  tomato 
standards"  means  the  revised  United 
States  Standards  for  Fresh  Tomatoes  (7 
CFR  51.1855  through  51.1877).  effective 
December  1, 1973,  as  amended,  or 
variations  thereof  specified  in  this 
section.  Other  terms  in  this  section  shall 
have  the  same  meaning  as  when  used  in 
Marketing  Agreement  No.  125.  as 
amended,  and  this  part,  and  the  U.S. 
Tomato  Standards. 

(f)  Applicability  to  imports.  Under 
section  8e  of  the  Act  and  %  980.212 
"Import  regulations  •  (7  CFR  980.212) 
tomatoes  imported  during  the  period 
October  10  through  June  15  each  season 
shall  be  at  least  U.S.  No.  3  grade  and  at 
least  2%2  inches  in  diameter.  Not  more 
than  10  percent,  by  count,  in  any  lot  may 
be  smaller  than  the  minimum  specified 
diameter. 

Dated:  November  30. 19B7.  I 

Robert  C  Keeney. 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  87-279M  Filed  12-4-87;  8:45  am| 
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Fanners  Hom«  Administration 
7  CFR  Parts  1900  and  1956 


Debt  Settisnwnt 


agency:  Farmers  Home  Administration, 
USDA.  j 

action:  Final  rule.  ' 


r:  The  Farmers  Home 
Administration  (FmHA)  amends  its  debt 
settlement  and  administrative  appeal 
regulations  to  allow  the  debtor  to  appeal 
any  debt  settlement  which  has  been 
rejected.  This  action  is  taken  to 
implement  the  intent  of  the  Food 
Security  Act  of  1985.  The  debt 
settlement  regulations  are  also  amended 
to  correct  a  typographical  error. 

EFFECTIVE  DATE:  December  7, 1987. 

FON  FURTHER  INFORMATION  CONTACT 

Thomas  Baden,  Senior  Loan  Officer, 
Loan  Servicing  and  Property 
Management  Division,  FmHA,  Room 
5437,  South  Building,  Washington,  DC 
20250,  Telephone  (202)  475-4008. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1,  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  exempt  from  those 
requirements.  To  fully  implement 
section  1313(a)  of  Pub.  L.  99-198  of  the 
Food  Security  Act  of  1985,  the  statute 


mandates  that  CONACT  borrowers 
must  be  given  their  appeal  rights. 

We  feel  there  is  justification  to 
include  Rural  Housing  (RH)  in  the 
change  in  1900-B,  S  1900.51  and  not 
comply  with  section  534  of  the  Housing 
Act  of  1949  because  this  will  treat  all 
borrowers  equal  and  it  only  benefits  the 
borrowers  and  does  not  hurt  them; 
therefore,  we  are  publishing  this  as  an 
emergency  final  rule  for  the  farmer 
programs  (FP)  and  RH  change. 

If  a  debtor's  debt  settlement  offer  is 
rejected,  the  debtor  must  be  given 
appeal  rights.  It  is  the  policy  of  this 
Department  to  publish  for  comment 
rules  relating  to  public  property,  loans, 
grants,  benefits,  or  contracts, 
notwithstanding  the  exemption  in  5 
U.S.C.  553  with  respect  to  such  rules. 
This  action,  however,  is  not  published 
for  proposed  rulemaking  since  it  is 
required  to  fully  implement  section 
1313(a)  of  Pub.  L  99-198,  the  Food 
Security  Act  of  1985. 

This  activity  impacts  the  following 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  numbers: 

10.404    Emergency  Loans 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.410  Very  Low  Income  Housing  Loans 

10.411  Rural  Housing  Site  Loans 

10.416  Soil  and  Water  Loans 

10.417  Very  Low-Income  (lousing  Repair 
Loans  and  Grants 

Rural  Housing  Site  Loans  (10.411)  and 
Soil  and  Water  Loans  (10.416)  are 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  The  other 
programs  are  excluded  from 
intergovernmental  consultation. 

This  document  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G,  "Environmental  Program."  It  is 
the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190,  and  an  Environmental  Impact 
State  Statement  is  not  needed. 

Lists  of  Subjects 

7  CFR  Part  1900 

Appeals,  Credit,  Loan  programs — 
housing  and  community  development. 

7  CFR  Part  1956 

Accounting,  Loan  programs — 
agriculture,  Rural  areas. 

Therefore.  Chapter  XVIII,  Title  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  1900-GENERAL 

1.  The  authority  citation  for  Part  1900, 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
use.  301:  7  CFR  2.23;  7  CFR  2.70. 

Subpart  B— Farmers  Homa 
Administration  Appeal  Procedure 

S  1900.51    (Amendetfl 

2.  Section  1900.51  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraphs  (c)  through  (j) 
as  (b)  throu^  (i). 

PART  1956— DEBT  SETTLEIMENT 

3.  The  authority  citation  for  Part  1956 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480:  5 
U.S.C.  301;  31  U.S.C.  3711;  7  CFR  2.23;  7  CFR 
2.70. 

Sul>part  8— Debt  Settlement— Farmer 
Programs  and  Single  Family  Housing 

4.  Section  1956.58  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  1950.58    Approval  or  rejection. 

(e)  Appeal  rights.  A  borrower  whose 
debt  settlement  o^er  is  rejected  may 
appeal  the  rejection  under  Subpart  B  of 
Part  1900  of  this  chapter. 

$1956.75    (Amendedl 

5.  Section  1956.75(b](4)(i)(A)  is 
amended  by  changing  the  reference 
"§  1956.16(a)"  to  read  "j  1956.66(a)." 

Dated:  October  30, 1987. 
Vance  L.  Clark, 

Administrator,  Farmers  Home 

Administration. 

|FR  Doc.  87-27962  Filed  12-4-87;  8:45  am) 

BILUMO  CODE  341(M>7-II 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21  and  25 

IDocket  No.  NM-25:  Special  Conditions  No. 
25-ANM-16I 

Special  Conditions;  Boeing  Model  747 
Series  Airplane 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  pursuant  to  §§  21.16  and  21.101  of 
the  Federal  Aviation  Regulations  (FAR) 
to  the  Boeing  Company  for  the  Model 
747  series  airplanes  which  incorporate 
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overhead  crew  rest  areas.  These  rest 
areas  have  nQvel  or  unusual  design 
featureis  for  which  the  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety 
standards.  These  special  conditions 
contain  the  safety  standards  which  the 
Administrator  finds  necessary,  because 
of  these  design  features,  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 
EFFECTIVE  DATE:  December  7. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Franklin  Tiangsing,  Transport  Standards 
Staff.  ANM-112,  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168:  telephone  [206)  431-2121. 
SUPPLEMENTARY  INFORMATION: 

Background  -     .  -. 

On  December  17, 1986,  the  Boeing 
Commercial  Airplane  Company  applied 
for  change  to  Type  Certification  No. 
A20WE  for  type  certification  of  Model 
747  series  airplanes  with  overhead  crew 
rest  areas  installed.  H^e  crew  rest  area 
would  be  installed  above  the  main 
passenger  cabin  in  the  vicinity  of  the 
Number  5  passenger  door.  This  is  an 
area  that  has  never  been  used  for  this 
purpose  in  any  previous  transport 
airplane.  Due  to  the  novel  or  unusual 
features  associated  with  the  installation 
of  these  rest  areas,  special  conditions 
are  necessary  to  provide  a  level  of 
safety  equal  to  that  established  by  the 
regulations  incorporated  by  reference  in 
the  type  certificate, 

The  regulations  incorporated  by 
reference  in  Type  Certificate  No. 
A20WE  for  Boeing  747  scries  airplanes 
include  Part  25  of  the  FAR  as  amended 
by  Amendments  25-1  through  25-8,  25- 
15,  25-17,  25-18,  25-20  and  25-39,  and 
S  25.803(d)  as  amended  by  Amendment 
25-46.  In  addition,  the  regulations 
incorporated  by  reference  include  Part 
36  of  the  FAR  and  a  number  of  special 
conditions  that  are  not  relevant  to  the 
installation  of  crew  rest  areas.  Because 
neither  the  regulations  incorporated  by 
reference  nor  those  in  effect  on  the  dati; 
of  application  for  the  change  provide 
adequate  standards,  these  special 
conditions  provide  adequate  standards 
for  the  747  series  airplunes  in  which 
crew  rest  areas  are  installed. 

These  special  conditions  establish 
seating,  communication,  lighting, 
personal  safety  and  evacuation 
requirements  for  the  overhead  crew  rest 
area.  When  applicable,  the  proposed 
requirements  parallel  the  existing 
requirements  for  a  lower  deck  service 
compartment  and  would  pro\'ide  an 
equivalent  level  of>safety  to  that 
provided  for  main  deck  occupants. 


Due  to  the  location  and  configuration 
of  the  crew  rest  area,  occupancy  during 
taxi,  takeoff,  and  landing  is  prohibited 
and  occupancy  is  limited  to 
crewmembers. 

Two-way  voice  communications  and 
public  address  speaker{s)  are  required 
to  alert  the  occupants  to  an  in-flight 
emergency. 

To  prevent  the  occupants  from  being 
isolated  in  a  dark  area  due  to  loss  of  the 
crew  rest  lighting,  either  a  second 
independent  source  of  normal  lighting  or 
emergency  lighting  is  required.  An 
emergency  lighting  system  which  is 
activated  under  the  same  conditions  as 
the  main  deck  emergency  lighting 
system  is  also  required. 

Since  there  are  in-flight  emergencies 
that  may  require  the  occupants  of  the 
crew  rest  area  to  return  to  the  main  deck 
and  to  prevent  the  occupants  from  being 
trapped  in  the  event  the  stairway  is 
blocked,  two  evacuation  routes 
including  a  stairway  are  required.  Thcsu 
escape  routes  must  provide  for  the 
removal  pf  an  incapacitated  person  from 
the  crew  rest  area  to  the  main  deck. 

Since  the  crew  rest  area  may  not 
always  be  occupied,  a  smoke  detection 
system  and  equipment  for  fire  fighting  is 
required  to  minimize  the  hazards 
associated  with  a  fire  in  the  crew  rest 
area. 

In  addition,  passenger  information 
signs,  supplemental  oxygen,  and  a  seat 
or  berth  for  each  occupant  are  required. 
These  items  are  necessary  because  of 
turbulence  and/or  decompression. 

The  crew  rest  areas  may  also  be 
installed  in  certain  new  model  747-400 
airplanes.  The  Model  747-400  is  a  new 
model  that  is  derived  from  the 
previously  type  certificated  models  of 
the  747  series. 

Discussion  of  Connnents 

Notice  of  proposed  special  conditions 
No.  SC-87-4-NM  for  the  Boeing  Model 
747  series  airplanes  which  incorporate 
overhead  crew  rest  areas  was  published 
in  the  Federal  Register  on  October  16, 
1987  (52  FR  38454).  The  only  public 
comments  received  were  from  the  Air 
Line  Pilot  Association  (ALPA). 

One  comment  was  that  the  crew  rest 
area  should  be  only  for  cabin  crew  and 
that  a  separate  area,  closer  to  the 
cockpit,  should  be  provided  for  the 
pilots.  These  special  conditions  are 
intended  to  address  the  airworthiness 
standards  of  the  crew  rest  area  and  not 
operational  requirements.  No  finding  of 
compliance  to  §  121.485(a)  has  been 
reqviested  or  made  with  respect  to  the 
overhead  crew  rest  area. 

The  second,  and  final,  comment  from 
ALPA  was  that  a  maximum  noise  level 
should  be  established  for  the  crew  rest 


area.  Ambient  cabin  noise  levels  have 
not  been  considered  to  be  a  safety 
problem  previously  by  any  section  of 
Part  25.  No  justification  for  establishing 
any  particular  maximum  noise  level  was 
submitted  by  ALPA.  Therefore,  the  FAA 
does  not  agree  with  the  comment. 

The  Type  Certificatioa  Basis 

The  type  certification  basis  for  the 
Boeing  Model  747  series  airplanes  is 
Part  25  of  the  FAR  effective  February  1, 
1965,  as  amended  by  Amendments  25-1 
through  25-8  plus  Amendments  25-15, 
25-17.  25-18.  25-20  and  25-39,  with 
certain  exceptions  and  several  sets  of 
special  conditions,  which  are  identified 
in  the  Model  747  series  Airplane  Type 
Certificate  No.  A20WE  These 
exceptions  are  not  pertinent  to  the 
subject  of  overhead  crew  rest  area. 

The  Boeing  Commercial  Airplane 
Company  has  separately  applied  for  a 
change  to  Type  Certificate  No.  A20WE 
to  include  the  new  Model  747-400.  and 
the  certification  basis  for  those 
airplanes  will  be  established  under  the 
provisions  of  §  21.101.  That  certification 
basis  will  include  these  special 
conditions  adopted  for  the  installation 
of  overhead  crew  rest  areas. 

As  the  intended  type  certification  dale 
for  the  first  Model  747  to  incorporate  the 
crew  rest  area  is  December  3, 1987, 
which  is  a  date  earlier  than  the  effet;tive 
date  would  be  under  standard  practice 
January  6, 1988,  the  FAA  finds  that  gocil 
cause  exists  to  make  these  special 
conditions  effectively  immediately. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  manufacturer  who  applies  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportation.  Aircraft.  Aviation 
safety. 

The  Special  Conditions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  for  Boeing  Model  747  series 
airplanes  with  overhead  crew  rest  areas 
installed. 

1.  The  authority  citation  fur  these  special 
conditions  is  as  follows: 

Authority:  49  U.S.C.  1344. 1348(c).  135Z 
1354(a).  1355. 1421  through  1431. 1502. 
1651(b)(2).  42  U.S.C.  1857f-10.  4321  et  seq.. 
F..0. 11514;  49  U.S.C  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1983). 
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2.  Occupancy  o/  the  overhead  O'ew  resi 
area  is  timited  to  a  raaximura  of  10 
crewmembers.  Occupancy  during  taxi, 
takeoff,  ■or  TancSng  it  not  permitted. 

3-  There  ma^  be  «  stairway  between  the 
■nin  dedt  and  Ihe  crew  rest  wca  .and  there 
■Mist  be  an  Mbemate  evacuation  route  for 
occupaals  W  ihe  crew  rest  area. 

The  stain^'ay  and  alternate  evacuation 
route  must  be  tocaited  on  «>pponlc  »ides  of  the 
crew  rest  area  or  have  sufficient  separaiion 
within  the  compartment.  The  stairway  and 
the  »hema1e  ev»c«a1ion  route  must  pnn'ide 
tarevaciiatian  «f«a  incapacitated  person, 
wi'fii  assistance,  from  the  crew  rest  area  ta 
the  Duun  deck,  tnutt  nn4  be  dependent  on  any 
powered  devica  and  oiust  be  designed  to 
miniraize  the  possibility  af  blockage  whicb 
might  result  from  Fire,  mechanical  or 
structural  failure.  The  crewmember 
procedures  for  carriage  of  an  incapacitat«l 
person  must  be  established. 

4.  An  exit  sign  meeting  Ihe  rcquiremeirts  of 
!  25.8121 1^ IK J)  roust  be  prwvided  in  the  c»ew 
rest  area  aear  the  stairway. 

5.  In  tiK  event  the  airplane's  main  power 
syslea  sboukl  EaiL  emergency  iWumination-of 
the  crew  rest  area  must  be  automatically 
provided.  Unless  two  independent  sources  of 
normal  lighting  are  provided,  the  emergency 
illumination  of  1he  crew  rest  area  must  be 
airtomattcany  provided  if  the  crew  rest  area 
normal  lighting  system  should  fail.  The 
illumination  level  must  be  sufHcient  for  the 
occupants  of  the  crew  rest  area  to  locate,  and 
descend  lo  the  main  deck  by  means  of  the 
stairway  and/or  the  alternate  evacuaticii 
route,  and  to  read  any  required  operating  I 
instructions.  I 

6.  There  must  be  a  means  for  tivo-wav 
voice  communication  between  crewmembers 
on  the  flight  deck  and  occupants  of  the  crew 
rest  area,  and  between  crewmembers  and  aX 
least  one  flight  attendant  seat  on  the  maia 
deck  and  occupants  of  the  crew  rest  area. 

7.  There  must  also  be  either  public  address 
speaker(s).  or  other  means  of  alerting  the 
occupants  of  the  crew  rest  area  to  an 
emergency  situation.  tnstaHed  in  the  crew 
rest  area. 

a.  There  mast  be  a  me^ns.  readily 
detectable  by  occupants  of  the  crew  rest 
area,  that  indicates  when  seat  belts  should  be 
fastened  and  when  smoking  is  prohibited. 

9.  For  each  occupant  permitted  in  the  crew 
reil  area,  there  nutst  be  an  approved  seat  or 
berth  that  must  be  able  to  withstand  the  | 
maximum  flight  loads  when  occupied. 

10.  The  following  equipment  must  be 
provided: 

a.  At  least  one  approved  ftre  extiogutaher 
appropriate  lo  the  kinds  of  flres  likely  to 
occanu  | 

b.  One  protective  breatlung  device,  havng 
TSO-<^  authorization  or  ei^tvaient 
suitable  for  fireTtghting.  1 

c.  One  flashlight.  | 

11.  A  smoke  detection  system  that 
annunciates  in  the  flight  deck  and  is  audible 
in  the  erew  real  area  must  be  pmvided. 

12.  A  supplemental  sxyfen  system 
equivafefit  to  tfaat  pRnrided  for  main  deck 


UMI 


paaseqgen  iaust  be  pravided  far  «adi  «eal 
and  berth. 

13.T3iere  mast  be^alimitatioa  in  the 
Anplane  Flight  Manual  or  other  suitable 
means  requiring  that  crewmembers  be 
trained  in  the  use  of  the  evacuation  routes. 

Issued  in  Seattle.  Washington.  «a 
November  13. 1987. 
Wayne  \  Barlow, 

Director.  MorUnuest  Mountam  Region. 
\¥9L  Ooc  «7-27aag  Filed  12-4-«7:  &45  «mj 

BIU.ING  CODE  401«-1«-a 


SECURITIES  AND  EXCHANGE 
C0MMISSK2N 

17  CFR  Part  274 


(RateMe  Mos.  34-2S1Sa;  IC-16150;  File  No. 
57-^24-67] 

Investment  Company  Disclosure  of 
Clianges  in  Accountants 

agency:  Securities  and  Exchange 

Conuniseion. 

ACTION:  Adopfoa  of  fonn  aaiendment 

SUMMARY:  The  Cominission  is  adopting 
an  amendment  to  the  disclosure 
requirements  of  Form  N-SAR,  the  semi- 
annual report  for  registered  investmenl 
companies,  to  require  the  chaise  of 
accountant  disclosures  currently 
required  of  other  issuers  by  Form  8-JC 
The  amendment  will  update  Form  N- 
SAR  and  improve  the  ixilormation 
reported  by  investment  companies. 
EFFECTIVE  DATE:  The  amendment  will 
become  effective  for  investment 
companies  filing  Form  N-SAR  lor 
periods  ending  after  December  31, 1987. 
FOn  FURTHER  INFORMATION  CONTACT: 
John  McGuire,  Attorney,  Office  of 
Disclosure  and  Adviser  Reflation,  (202) 
272-2107,  Lawrence  A.  Friend,  Chief 
Accountant.  (202^  272-2106,  Division  of 
Investment  Management,  or  Robert  E. 
Bums,  Chief  Counsel,  Office  of  the  Chief 
Accountant,  (202)  272-2130,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW..  Washington.  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
today  is  adopting  an  amendment  to  the 
specific  instructions  for  Sub-Item  77K  of 
Form  N-SAR  (17  CFR  274.101),  the  semi- 
annual report  for  investment  companies 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C  80a  et  seq.)  r'1940  Act"). 
The  amendment  incorporates  the  change 
of  accountant  disclosure  requirements  in 
Item  4  of  Form  8-K  (17  CFR  249.308), 
under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78a  et  seq.)  (•'1934  Act"), 
into  Form  N-SAR. 


Diacpni— 

/.  PoPcUte/  Olsdheyre  Requirements 

On  Jone  18, 1987,  Hn  Commission 
ptiWished  for  comment  several  rule  and 
form  amendments  relating  to  disclosure 
of  a  change  of  accountanl.*  Among  the 
amendments  proposed  was  the 
amendment  to  Form  N-SAR  to 
incorporate  the  change  of  accountant 
disclosures  required  b;  Item  4  of  Form 
8-K.*  Form  N-SAR  ciurently  contains 
its  own  disclosure  requirements 
regarding  a  change  of  accoimtant.  but 
these  requirements  are  not  the  same  as 
the  requh-ements  of  Form  8-K." 

The  Commission  received  five  lellers 
commenting  specifically  on  ihe 
amendment  to  Form  N-SAR.  all  of 
which  supported,  or  did  not  oppose,  a 
disclosure  requirement  para!^  to  that  of 
Form  8-IC*  While  the  staff  continues  to 
analyze  the  comments  on  the  proposed 
amendments  to  Form  8-K.  the 
Commission  is  adopting  the  anicndment 
to  Form  N-SAR  in  order  to  conform  it 
with  curreot  Form  8-K  disdosare.' 

'  Investment  Company  Act  Rel.  No.  15818  (June 
18. 1987)  (52  FR  24018  flune  28.1987))  ("Release 
15818"). 

'  The  other  proposed  amendments,  -whirih  would 
affect  all  Jilera  including  investment  companies, 
clarify  the  term  "disagreement,*'  provide  enhanced 
dtsclomre  conoemini  such  disagreements  and  of 
poteatial  opiuioa  shopping  situations.  iBove  the 
substance  of  those  requirements  to  Regulation  S-K, 
and  extend  the  iime  frame  for  disclosure  in  proxy 
statements  of  a  change  of  accountants.  Jd 

■■  Form  N-SAR  incorporated  the  disclosures 
required  formerly  by  Form  N-KJ.  When  Form  fr* 
was  originally  amended  to  disclose  the  change  of 
Ihe  indepeodent  accountant.  Farm  N-lQ  was 
amended  to  toidude  Ae  came  diacknuiie.  Investraent 
Company  Act  Bel.  No.  6744  (Sept.  27, 1971 )  (36  F8 
19363  (Oct  5. 1971)).  Since  1971.  the  change  «f 
accountant  disclosure  requirements  in  Form  8-K 
have.  81  various  times,  been  amended.  In  recent 
years  those  amended  change  of  accounlant 
disclosure  re<juirements  have  not  been  reflected  in 
Form  N-lQ  or  its  successor.  Foiro  N-SAR. 

*  One  comroenter  suggested  tkat  the  Form  N-£AS 
disclosure  requimnents  siiould  refartait^ulalisa 
S-K.  asBuming  that  Ihe  Form  8-K  re<|uiremen1s 
would  be  incoiporated  in  Regulation  S-K.  A 
reference  »o  Form  8-K  is  preferred,  however,  to 
assure  parallel  disclosure  requirements  between  the 
two  forms.  Moreover,  since  the  Commission  is  not 
at  this  time  relocating  these  requirements  to 
RegttlMlioii'S-^.  action  an  this  comment  would  be 
premalupe. 

•  Sub-Item  iaz|of  Form  N-SAR.  fiarl  of  the 
section  to  be  icompleted  only  by  small  business 
investment  comjganies  ("SBICs"),  requires  the 
identical  change  of  accountant  disclosure  from 
SBICs  that  is  required  of  other  filers,  by  referencing 
the -specific  instructions  lo'Si/b-hem  77K.  Thus,  all 
change  of  «ooountant  disclmure  icquiremerrts  in 
Form  N-SAK  wiM  conform  to  the  Form  8-K 
reqiaseDients.  For  ■  discussion  of  Ihe  differanoes 


//.  Electronic  Filing  of  Form  N-SAR 

Form  N-SAR  was  proposed  in 
response  to,  among  other  things,  the 
desire  to  develop  a  computerized  data 
base  of  information  with  respect  to  the 
investment  company  industry.*  To 
assemble  a  comprehensive  industry  data 
base  as  soon  as  possible,  the 
Commission  continues  to  urge  all 
management  investment  companies 
(with  the  exception  of  small  business 
investment  companies)  to  file  Form  N- 
SAR  electronically.'  Regardless  of 
whether  Form  N-SAR  is  filed  on  paper 
or  electronically,  however,  any 
information  required  to  be  disclosed  by 
Sub-Item  77K  must  be  filed  on  paper  as 
an  attachment  to  Form  N-SAR.  While 
most  of  Form  N-SAR  is  designed  to 
gather  formatted  data  rather  than 
textual  information,  affirmative  answers 
to  certain  items  require  textual 
information  to  be  attached.  Sub-Item 
77K  requires  that  separate  documents, 
such  as  a  letter  from  the  former 
principal  accountant,  be  filed  as 
attachments  to  the  form.  Therefore,  this 
amendment  will  not  affect  the  electronic 
filing  of  Form  N-SAR. 

Regulatory  Flexibility  Act  Analysis 

A  summary  of  the  Initial  Regulatory 
Flexibility  Analysis,  which  was 
prepared  in  accordance  with  5  U.S.C. 
603,  was  published  in  Investment 
Company  Act  Release  No.  15818.  No 
comments  relevant  to  this  item  were 
received  on  this  analysis.  The 
Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis,  a  copy 
of  which  may  be  obtained  by  contacting 
John  McGuire,  Division  of  Investment 
Management.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549. 

List  of  Subjects  in  17  CFR  Part  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Form  Changes 

The  Commission  is  amending  Chapter 
II.  Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 


l)Clween  Form  N-SAR  and  Form  8-K  change  of 
accountant  disclosure  requirements,  see  Release 
15818. 

'  Investment  Company  Act  Rel.  No.  14080  (August 
6. 1984)  (49  FR  32370  (August  14. 1984)). 

'  Investment  Company  Act  Rel.  No.  14733  (Sept. 
23. 1985)  (50  FR  40479  (Oct.  4. 1985)).  Form  N-SAR 
was  designed,  and  preformalted  personal  computer 
diskettes  were  furnished  to  all  management 
investment  company  filers  (with  Ihe  exception  of 
small  business  investment  companies),  to  facilitate 
electronic  filing. 


PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

1.  The  authority  citation  for  Part  274 
continues  to  read  in  part  as  follows: 

Authority:  The  Investment  Company  Act  of 
1940. 15  U.S.C.  BOa-1  et  seq. 

2.  By  amending  the  instructions  to 
sub-item  77K  of  Form  N-SAR  (5  274.101 
of  this  Chapter)  to  read  as  follows: 

Note. — Form  N-SAR  is  not  included  in  the 
Code  of  Federal  Regulations. 

Form  N-SAR. 

***** 

Instructions  to  Spocific  Items 

***** 

SUB-ITEM  77K:  Changes  in  registrant's 
certifying  accountant 
Provide  the  information  called  for  by  Item  4 
of  Form  S-K  under  the  Securities  Exchange 
Act  of  1934  (17  CFR  249.308).  Unless  specified 
otherwise  by  Item  4,  or  related  to  and 
necessary  for  a  complete  understanding  of 
information  not  previously  disclosed,  the 
information  should  relate  to  events  occurring 
during  the  reporting  period.  Notwithstanding 
requirements  in  Item  4  of  Form  &-K  to  file 
more  frequently,  registrants  need  only  file 
semi-annually  in  accordance  with  the 
requirements  of  this  Form. 

By  the  Commission. 
Jonathan  G.  Katz. 

Secretary^ 

November  30, 1987. 

(FR  Doc.  87-28031  Filed  12-4-87:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  62 

(CGD  86-031] 

United  States  Aids  to  Navigation 
System;  Correction 

agency:  Coast  Guard,  DOT. 
action:  Final  rule,  correction. 

summary:  The  Coast  Guard  is 
correcting  various  errors  in  the  final  rule 
which  appeared  in  the  Federal  Register 
on  November  6. 1987  (52  FR  42639). 
FOR  FURTHER  INFORMATION  CONTACT 
Lieutenant  junior  Grade  G.R.  Wulfkuhle, 
Office  of  Navigation  (G-NSR-1),  U.S. 
Coast  Guard,  Room  1416,  2100  Second 
Street  SW..  Washington,  DC  20593-0001. 
(202)  267-0349. 

SUPPLEMENTARY  INFORMATION:  The 
Coast  Guard  published  regulations  on 
November  6, 1987  (52  FR  42639) 
describing  the  United  States  Aids  to 
Navigation  System.  Two  typographical 


errors  were  noted  and  two  descriptions 
were  incorrect. 

In  rule  document  86-031  beginning  on 
page  42640  in  the  issue  of  Friday, 
November  6, 1987.  make  the  following 
corrections: 

§62.21    [Corrected] 

On  page  42641,  at  S  62.21(g)  line  7, 
change  "Temporary  aid  to  navigation" 
to  read  "temporary  aid  to  navigation". 

§62.23    [Corrected] 

On  page  42642,  at  §  62.23(b)(3),  line  3. 
change  "to  factors  limiting  the 
reliability,"  to  read  "to  factors  limiting 
their  reliability." 

§62.41    [Corrected) 

On  page  42643,  at  §  62.41,  line  7, 
change  "also  to  ascertain  that  section  of 
the"  to  read  "also  to  ascertain  what 
section  of  the". 

§62.49    (Corrected] 

On  page  42644,  at  5  62.49,  (b),  line  6. 
change  "or  in  a  northerly  and  westerly 
direction"  to  read  "or  in  a  westerly 
direction". 

Dated:  December  1, 1987. 
Martin  H.  Daniell. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Officn 

of  Navigation. 

[VR  Doc.  87-28007  Filed  12-4-«7;  8:45  amj 

BllXmO  CODE  4S10-14-M 


33  CFR  Parts  100  and  165 

[CGD  S7-075] 

Safety  and  Security  Zones 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  gives  notice  of 
temporary  safely  zones,  security  zones, 
and  local  regulations.  Periodically  the 
Coast  Guard  must  issue  safety  zones, 
security  zones,  and  special  local 
regulations  for  limited  periods  of  time  in 
limited  areas.  Safety  Zones  are 
established  around  areas  where  there 
has  been  a  marine  casualty  or  when  a 
vessel  carrying  a  particularly  hazardous 
cargo  is  transiting  a  restricted  or 
congested  area.  Special  local  regulations 
are  issued  to  assure  the  safety  of 
participants  and  spectators  of  regattas 
and  other  marine  events. 
DATES:  The  following  list  includes  safety 
zones,  security  zones,  and  special  local 
regulations  that  were  established 
between  July  1. 1987  and  September  30. 
1987  and  have  since  been  terminated. 
Also  included  are  several  zones 
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2.  Occupancy  of  the  overhead  crew  rest 
area  is  limited  to  a  maximum  of  10 
crewmembers.  Occupancy  during  taxi, 
takeoff,  iM- ^antfing  it  not  permitted. 

3-  There  timsI  be  «  alairway  between  the 
sarin  <led(  and  the  crew  Keat  area  and  there 
must  be  an  aillenwte  evacuaticm  route  for 
occupaais  of  tbe  crew  pest  area. 

The  stairway  and  ahemate  evacuation 
route  must  be  locaDerf  on  «ppowle  sides  of  the 
crew  rest  area  or  have  sufficient  separation 
within  the  compartmenl.  The  stairway  and 
the  ahemale  evacuation  route  must  prtn'idc 
bir  evacuation  of»n  incapvacitated  person, 
with  assistance,  from  the  crew  rest  area  to 
the  m^n  decic  must  not  be  dependent  on  amy 
powered  device  and  anusJ  be  designed  to 
minimize  the  possibility  of  blockage  which 
might  result  from  fire,  mechanical  ur 
slructural  failure. The  crewmember 
procedures  for  carriage  of  an  incapaciXated 
person  must  be  established. 

4.  An  exit  sign  meeting  the  requirements  of 
!  25.8t2(b)(lMi)  iMist  be  previded  in  tihe  crew 
rest  area  aear  the  stairway. 

5.  In  4ke  ev«nt  the  airplane's  main  potver 
syBtea  .should  fail  emergency  ilkiraination  of 
the  crew  rest  area  must  be  automatically 
provided.  Unless  two  independent  sources  of 
normal  lighting  are  provided,  the  emergency 
illumination  of  the  crew  rest  area  must  be 
automatically  provided  if  the  crew  rest  area 
normal  lighting  sj'stem  should  fail.  The 
illumination  tevel  must  be  sufficient  for  the 
occupants  of  the  crew  rest  area  to  locate,  and 
descend  to  the  main  deck  by  means  of  the 
stairway  and/or  the  alternate  evacuation 
route,  and  to  read  any  required  operating 
instructions. 

6.  There  must  be  a  means  for  two-way 
voice  communication  between  crewmembers 
on  the  flight  deck  and  occupants  of  the  crew 
rest  area,  and  between  crewmembers  and  at 
least  one  flight  attendant  seat  on  the  main 
deck  and  occupants  of  the  crew  rest  area. 

7.  There  must  also  be  either  public  address 
speaker(s).  or  other  means  of  alerting  the 
occupants  of  the  crew  rest  .area  to  an 
emergency  situation,  instaHed  in  the  crew 
rest  area. 

a.  There  mast  be  a  menns.  readily 
detectable  by  occupanti  of  the  crew  rest 
area.  Uut  indicates  when  seat  belts  should  be 
fastened  and  when  smoking  is  prohibited. 

9.  For  each  occupant  permitted  in  the  crew 
re«l  area,  there  nnist  be  an  approved  seat  or 
berth  that  must  be  able  to  withstand  the 
maximum  flight  loads  when  occupied. 

10.  The  fotlowing  equipment  must  be 
provided: 

a.  At  least  one  approved  fire  extingutsher 
appropriate  to  the  kinds  of  fires  likely  to 

OCOMf. 

b.  One  protective  breathing  de^'ice,  having 
TSO-C99  authorization  or  e^^ivaieitt 
suitable  for  fireftghtiDg. 

c.  One  flashlight. 

11.  A  smoke  detection  system  that 
annunciates  in  the  flight  deck  and  is  audible 
in  Ifaesrew  real  area  must  be  pnwwied. 

12.  A  supplemental  sxyfen  sjrsXem 
equivafent  to  thai  pixrrided  fi*r  cnain  deck 


passeqgers  ioust  be  previded  far  cadi  teat 
and  berth. 

13.13iere  most  be  a  limitalioa  in  the 
Airplane  Ftight  Manual  or  other  suitable 
means  requiring  that  crewmembers  be 
trained  in  the  use  of  the  evacuation  routes. 

Issued  in  Seattle.  Washingtoo.  on 
November  13, 1987. 
Wayne  ).  Bariow, 

Director.  Nortituiest  Mountain  RegitM. 
{PR  Ooc  «7-27a2a  Filed  12-4-67:  a^45  amj 

BIU.HM3«OK  4»t«-tS-a 


SECURITIES  AMD  EXCHANGE 
COMMISSION 

17  CFH  Part  274 


mate—  ♦to*.  34-2S<M;  tC-ieWO;  Fie  No. 
87^24-67] 

Investment  Company  Disclosure  of 
Changes  In  Acco«intants 

agency:  Securities  and  Exchange 

Commission. 

action:  AdoptioD  of  £imn  amendment 

SUMMARY:  The  Commission  is  adopting 
an  amendment  to  the  disclosure 
requirements  of  Form  N-^SAR,  the  semi- 
annual report  for  registei:ed  investment 
companies,  to  require  the  change  of 
accountant  disclosures  currently 
required  of  other  issuers  by  Form  8-IC 
The  amendment  will  update  Form  N- 
SAR  and  improve  the  information 
reported  by  investment  companies. 
EFFECTIVE  DATE:  The  amendotent  will 
become  effective  for  investment 
companies  filing  Form  N-SAR  lor 
periods  ending  after  Etecember  31, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  McCuire,  Attorney,  Office  of 
Disclosure  and  Adviser  Regulation,  (202) 
272-2107,  Lawrence  A.  Friend,  Chief 
Accountant,  (202i  272-2106.  Division  of 
Investment  Management,  or  Robert  E. 
Bums,  Chief  Counsel,  Office  of  the  Chief 
Accoontant,  (202)  272-2130,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
today  is  adopting  an  amendment  to  the 
specific  instructions  for  Sub-Item  77K  of 
Form  N-SAR  117  CFR  274.101),  the  semi- 
annual report  for  investment  companies 
under  the  Investment  Company  Act  of  ' 
1940  (15  U.S.C  80a  et  seq.)  r'1940  Act"). 
The  amendment  incorporates  the  change 
of  accountant  disclosure  requirements  in 
Item  4  of  Form  8-K  (17  CFR  249.308). 
under  the  Securities  Exchat\ge  Act  of 
1934  (15  U.S.C.  78a  et  seg.)  (•'1934  Act"), 
into  Form  N-SAR. 


UMI 


Di 

/.  Pamlfei  OiscSoBure  RequtremeRts 
On  June  IB.  1987,  the  Ctjmmtssion 
ptibfirfied  for  ctmrnient  several  rule  and 
form  amendments  relating  to  thsctesure 
of  a  change  of  accountant.*  Among  the 
amendments  proposed  was  the 
amendment  to  Form  N-SAR  to 
incorporate  the  change  of  accountant 
disclosures  required  by  Item  4  of  Form 
8-K.*  Form  N-SAR  ciu'rently  contains 
its  own  disclosiu^  requirements 
reganfii^  a  change  of  accoimtant  but 
these  requirements  are  not  the  same  as 
the  requh-ements  of  Form  8-K.' 

The  Commission  received  five  letters 
commentingapecifically  on  (the 
amendment  to  Form  N-SAR.  all  of 
which  supported,  or  did  not  oppose,  a 
disclosure  requirement  parallel  la  that  of 
Form  8-IC'  While  the  staff  oontinues  to 
analyze  the  comments  on  the  proposed 
amendments  to  Form  8-K.  the 
Commission  is  adopting  the  amendment 
to  Form  N-SAR  in  order  to  conform  it 
with  current  Form  B-K  disclostue.' 

'  Investment  Company  Act  Rel.  No.  15818  [June 
la  1987)  (52FR^4m8  (June  26.1987))  CRelease 
l.S8tff^. 

'  The  other  proposed  amendments, -which  would 
affect  aQ  filers  incloding  inveatmeift  cempsntet. 
clarify  the  term  "disagreement."  provide  enhanced 
disclosure  caaoeming  such  disagreements  and  of 
poteatial  opiuioa  shopping  silualtens,  atove  the 
substance  of  those  requirements  to  Regulation  S-K, 
and  extend  the  lime  frame  for  disclosure  in  proxy 
stalements  of  a  change  of  accountants.  Id. 

■*  Form  N-SAR  incorporated  the  disclosures 
required  formerly  by  Form  N-K}.  When  Form  8-IC 
was  originally  amended  to  disclose  the  change  of 
the  independent  accountant.  Form  N-lQ  wag 
anwtKied  U>  include  the  tame  dioclostiTC.  Investment 
Company  Act  Rel.  No.  0744  (Sept.  27. 1«71)  (36  F8 
19363  (Oct.  5.  M>71)).  Since  WffX.  Xhe  change  .af 
accountant  disclosure  re4uii«ments  in  Form  8-4< 
have,  at  various  times,  been  amended.  In  recent 
years  those  amended  change  of  accountant 
disclosure  requirements  have  not  been  reflected  in 
FanB  N-'K}  or  its  SMCcessor.  Foim  N-SAR. 

*  One  connneBler suggested  that  the  Form  N-SAS 
disclosure  requimnents  should  relerlo R«gulalioa 
S-K,  assuming  that  the  Form  S-K  raouirements 
would  be  incorporated  in  Regulation  S-K.  A 
reference  to  Form  8-K  is  preferred,  however,  to 
assure  parallel  disclosure  requirements  between  the 
two  forms.  Moreover,  since  the  Commission  is  not 
at  this  time 'relocating  these  Fequrrements  to 
Resulalioa  S-K.  action  as  this  commem  would  im 
premaliwe. 

*  Sub-Item  1Q2J  of  Form  N-SAfi.  part  of  tke 
section  to  be  completed  only  by  amikll  business 
investment  companies  ("SBICs").  requires  the 
identical  change  of  accountant  disclosure  from 
SBICs  that  is  required  of  other  Tilers,  by  reTerencing 
Ibe -specific  instructions  ICSiib-hem  77K.  Thus,  stl 
change  of  aooountant  disclosure ivquiremerrls  in 
Form  N-SA«  wiU  conform  do  »he  Form  8-K 
requMOnents.  Fw*  dtscMSSion  of  Ibe  diMewnoea 


n.  Electronic  Filing  of  Form  N-SAR 

Form  N-SAR  was  proposed  in 
response  to,  among  other  things,  the 
desire  to  develop  a  computerized  data 
base  of  information  with  respect  to  the 
investment  company  industry.*  To 
assemble  a  comprehensive  industry  data 
base  as  soon  as  possible,  the 
Commission  continues  to  urge  all 
management  investment  companies 
(with  the  exception  of  small  business 
investment  companies)  to  file  Form  N- 
SAR  electronically.'  Regardless  of 
whether  Form  N-SAR  is  filed  on  paper 
or  electronically,  however,  any 
information  required  to  be  disclosed  by 
Sub-Item  77K  must  be  filed  on  paper  as 
an  attachment  to  Form  N-SAR.  While 
most  of  Form  N-SAR  is  designed  to 
gather  formatted  data  rather  than 
textual  information,  affirmative  answers 
to  certain  items  require  textual 
information  to  be  attached.  Sub-Item 
77K  requires  that  separate  documents, 
such  as  a  letter  from  the  former 
principal  accountant,  be  filed  as 
attachments  to  the  form.  Therefore,  this 
amendment  will  not  affect  the  electronic 
filing  of  Form  N-SAR. 

Regulatory  Flexibility  Act  Analysis 

A  summary  of  the  Initial  Regulatory 
Flexibility  Analysts,  which  was 
prepared  in  accordance  with  5  U.S.C. 
603.  was  published  in  Investment 
Company  Act  Release  No.  15818.  No 
comments  relevant  to  this  item  were 
received  on  this  analysis.  The 
Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis,  a  copy 
of  which  may  be  obtained  by  contacting 
John  McGuire,  Division  of  Investment 
Management.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549. 

List  of  Subjects  in  17  CFR  Part  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Form  Changes 

The  Commission  is  amending  Chapter 
II.  Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 


between  Form  N-SAR  and  Form  8-K  change  of 
uccountiinl  disclosure  requirements,  see  Release 
15818. 

«  Investment  Company  Act  Rel.  No  14080  (August 
ti.  1984)  (49  FR  32370  (August  14. 1964)). 

'  Investment  Company  Act  fvel.  No.  14733  (Sept. 
23. 19851  (50  FR  40479  (Oct.  4. 1965)).  Form  N-SAR 
wus  designed,  and  preformalled  personal  computer 
diskettes  were  furnished  to  all  management 
investment  company  filers  (with  the  exception  of 
small  business  investment  companies),  to  facilitate 
electronic  Tiling. 


PART  274--FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

1.  The  authority  citation  for  Part  274 
continues  to  read  in  part  as  follows: 

Authority:  The  Investment  Company  Act  of 
1940. 15  U.S.C.  80a-l  el  seq. 

2.  By  amending  the  instructions  to 
sub-item  77K  of  Form  N-SAR  (§  274.101 
of  this  Chapter)  to  read  as  follows: 

Note. — Form  N-SAR  is  not  included  in  the 
Code  of  Federal  Regulations. 

Form  N-SAR. 

•         *         •         «         • 

Instructions  to  Specific  Items 

***** 

SUB-ITEM  77K:  Changes  in  registrant's 
certifying  accountant 
Provide  the  information  called  for  by  Item  4 
of  Form  8-K  under  the  Securities  Exchange 
Act  of  1934  (17  CFR  249.308).  Unless  specified 
otherwise  by  Item  4,  or  related  to  and 
necessary  for  a  complete  understanding  of 
information  not  previously  disclosed,  the 
information  should  relate  to  events  occurring 
during  the  reporting  period.  Notwithstanding 
requirements  in  Item  4  of  Form  8-K  to  file 
more  frequently,  registrants  need  only  file 
semi-annually  in  accordance  with  the 
requirements  of  this  Form. 

By  the  Commission. 
lonathan  G.  Katz. 

Secretary. 

November  30, 1987. 

(FR  Doc.  87-28031  Filed  12-4-87:  8:45  am) 

BttXINQ  CODE  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  62 

ICGD  66-031] 

United  States  Aids  to  Navigation 
System;  Correction 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule,  correction. 

SUMMARY:  The  Coast  Guard  is 
correcting  various  errors  in  the  final  rule 
which  appeared  in  the  Federal  Register 
on  November  6. 1987  (52  FR  42639). 
FOR  FURTHER  INFORMATION  CONTACT 
Lieutenant  Junior  Grade  G.R.  Wulfkuhle, 
Office  of  Navigation  (G-NSR-l),  U.S. 
Coast  Guard.  Room  1416,  2100  Second 
Street  SW..  Washington.  DC  20593-0001. 
(202)  267-0349. 

SUPPLEMENTARY  INFORMATION:  The 
Coast  Guard  published  regulations  on 
November  6, 1987  (52  FR  42639) 
describing  the  United  States  Aids  to 
Navigation  System.  Two  typographical 


errors  were  noted  and  two  descriptions 
were  incorrect. 

In  rule  document  86-031  beginning  on 
page  42640  in  the  issue  of  Friday, 
November  6,  1987,  make  the  following 
corrections: 

§62.21    [Corrected] 

On  page  42641,  at  §  62.21(g)  line  7, 
change  "Temporary  aid  to  navigation" 
to  read  "temporary  aid  to  navigntion". 

§62.23    (Corrected] 

On  page  42642,  at  S  62.23(b)(3).  line  3, 
change  "to  factors  limiting  the 
reliability,"  to  read  "to  factors  limiting 
their  reliability." 

§62.41    (Corrected] 

On  page  42643,  at  §  62.41,  line  7, 
change  "also  to  ascertain  that  section  of 
the"  to  read  "also  to  ascertain  what 
section  of  the". 

§62.49    [Corrected] 

On  page  42644.  at  §  62.49.  (b).  line  6. 
change  "or  in  a  northerly  and  westerly 
direction"  to  read  "or  in  a  westerly 
direction". 

Dated:  December  1. 1987. 
Martin  H.  Daniell. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation. 
(re  Doc.  87-28007  Filed  12-4-87;  8:45  am) 

BltJJNQ  CODE  4t1»-14-M 


33  CFR  Parts  100  and  165 

[CGD  87-075] 

Safety  and  Security  Zones 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  temporary  rules 
issued. 

summary:  This  document  gives  notice  of 
temporary  safety  zones,  security  zones, 
and  local  regulations.  Periodically  the 
Coast  Guard  must  issue  safety  zones, 
security  zones,  and  special  local 
regulations  for  limited  periods  of  time  in 
limited  areas.  Safety  Zones  are 
established  around  areas  where  there 
has  been  a  marine  casualty  or  when  a 
vessel  carrying  a  particularly  hazardous 
cargo  is  transiting  a  restricted  or 
congested  area.  Special  local  regulations 
are  issued  to  assure  the  safety  of 
participants  and  spectators  of  regattas 
and  other  marine  events. 
DATES:  The  following  list  includes  safety 
zones,  security  zones,  and  special  local 
regulations  that  were  established 
between  July  1, 1987  and  September  30. 
1987  and  have  since  been  terminated. 
Also  included  are  several  zones 


48352       Fmdmni  ItefMei 
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52.  No.  234  f  Monday.  December  7,  1987  /  Rules  and  lU^galations 


estaUbiied  earlier  but  inadvertently 
omitted  from  the  last  published  listJ 

AOOncsi:  The  complete  text  of  any 
temporary  regalations  may  be  examined 
at.  and  is  available  on  request  from, 
Executive  Secretary.  Marine  Safety 
Council  (G-CMC).  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street.  SW.. 
Washington,  DC  20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bruce  Novak,  Deputy  Executive 
Secretary.  Marine  Safety  Council  at 
(202]  267-1477. 

SUPPLEMENTARY  INFORMATION:  The  k>cal 

Captain  of  the  Port  must  be  immediately 
responsive  to  the  safety  needs  of  the 
waters  within  his  jurisdiction;  therefore, 
he  has  been  delegated  the  authority  to 
issue  these  regulations.  Since  events  and 
emergencies  usually  take  place  without 


advance  notice  or  warning,  timdy 
pubUcatioB  of  notice  in  H«e  Federal 
Register  is  often  precluded.  However, 
the  affected  public  is  informed  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  frequently 
provided  by  Coast  Guard  patrol  vessels 
enforcing  the  restrictions  imposed  in  the 
zone  to  keep  the  pub^  informed  of  the 
regulatory  activity.  Because  aoariners 
are  notified  by  Coast  Guard  officials  on 
scene  prior  to  enforcement  action. 
Federal  Register  notice  is  not  required  to 
place  the  special  local  regulations, 
security  zone,  or  safety  zone  in  effect. 
However,  the  Coast  GHard.  by  law,  must 
publish  in  the  Federal  Register  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  obligatioa  without  imposing 
undue  expense  on  the  public,  the  Coast 


Guard  publishes  a  periodic  list  of  these 
temporary  special  local  regulations, 
security  Eoaes,  and  salety  zones. 
Permanent  safety  zones  are  not  included 
in  the  list  Permanent  zones  are 
published  in  their  entirety  in  the  Federal 
Roister  }ust  as  any  other  rulemaking. 
Temporary  zones  are  also  published  in 
their  entirety  if  sufficient  time  is 
avail^kle  to  do  so  before  they  are  placed 
in  effect  or  terminated. 

Non-fliaior  safety  zones,  special  local 
regulations,  and  seciirity  zones  have 
been  exempted  from  review  wider  E.O. 
12291  because  of  their  emergency  nature 
and  t^nporary  efiectaveness. 

Hie  idlowiflg  regulations  were  placed 
in  effect  temporarily  during  the  period 
luly  1 1987  through  September  3a  1987 
unless  otherwise  iiM^ated: 


OockMNa 


COTP  Prow«<ence.  Rl.  Rag.  B7-H 

COTP  Pnwidance.  Rl.  Reg.  87-29 

COTP  VroMtmnt.  Rl.  Reg.  sr-SS ™ 

COTP  Prcwilwio.  B),  (tag.  87-3B 

COTP  ProvKtanca.  HI.  Rag.  87-42 

COTP  Boston.  MA.  Rag.  87-«0 

COTP  BosHX).  MA.  Rag.  87-41 

COTP  Boston.  MA.  Rag.  87-46 

COTP  Boston.  MA.  Reg  87-47 

COTP  Boston.  MA.  Heg.  87-56 

COTP  Boston.  MA.  Heg.  87-57 

1-S7-17 

1-87-23 

1-87-28 

1-87-33 

1-87-36 

1-87-37 

1-«7-«e 

1-87-50 

1-87-55 

1-87-60 

1-87-61 

1-87-063 

1-87-66 „.. 

1-87-54 

1-67-65 

1-67-20 

1-87-27 

1 -87-31 

1-87-34 

1-87-44 

1-87-45 

1-87-49 

1  -87-51 

1  -87-64 

2-87-04....____ „__„ 

2-87-OS , 

COTP  LOMSwio.  KY.  Reg.  87-01 

COTP  Loutsvilte.  KY,  Reg  87-03 

COTP  LousvWe.  KY.  Reg.  87-05 

COTP  LowsvMa.  KY.  Reg.  87-07 

COTP  Lousville.  KY.  Reg.  87-09 

COTP  Louisville.  KY.  Reg.  87-10 

COTP  9t.  Lous  MO.  Reg.  87-05 

COTP  Mamptiis.  TN.  Reg  87-07 

COTP  NastiviKe.  TN.  Reg  87-02 

COTP  NahnHe  TN.  Rag.  87-03 

COTP  Hun»nglon.  WV.  Hag.  87-06 

COTP  PTntadelfiha.  PA.  Heg  87-004 

COTP  Baltimore.  MD.  Heg  87-04 _. 

COTP  Baltimwe.  MO.  Heg  87-03 

COTP  Hampton  Roads.  VA.  Reg  87-21  _ 
COTP  Hampton  Roads.  VA.  Reg.  87-22  _ 
COTP  Hampton  Roads.  VA.  Reg.  87-23 .. 
COTP  Hampton  Roads.  VA.  Reg.  87-24  _ 
COTP  Hamoton  Roads,  VA.  Reg  87-25 .. 
COTP  Hampton  Roads,  VA.  Heg.  87-26. 

5-67-31 

5-87-048 

5-87-049 

5-67  -52 

5-87  54. 


location 


OafiMun.  Rl.. 


..do.. 


9m. 


TatMon  Rwai.MA- 

.....do 

Boston  ^tsrtw ..— « 


.A>.. 


do 

East  River.  NY.. 
Lake  Ctiamplain.  VT„ 


Utterly  Stale  Park.  NJ „ 

Com  Spnng  Harbor.  Long  Wand.  NY . 


Lake  Champtam.  VT 
Hottman  Island.  Now  York 
East  River.  NY 


NY- 


Newtoimn  Creek.  Long  lslaidO%.  NY. 

Hudson  River.  NY.  NY „ 

NMnlomt  Osak.  Long 'IMnd  GNy.  MV . 

Hudson  Rivar.  Troy.  NY „..., 

Mora  alt  Harbor.  CT 


Shark  Hivei,  Belmar.  NJ. 

Upper  New  York  Bay 

East  Hwer.  NY 

Great  Kennebec  River ..._, 
Coney  Island  Beacb.  NY.., 

Boothbay  Harbor.  ME 

Bristol.  Rl _, 

New  Haven.  CT 

West  Patcbogua.  NY 

Seaside  Heigbis,  NJ 

Fnaoon.  Wf 

Middlelo»»n,  CT 


Upper  Mississ<>pi  River  IMe  481 . 

Ohio  River.  Mile  170. 

Ohio  Hiver.  Mite  803 _ 

Otiio  Hivec.  Mite  608 

OhK)  River,  Mile  758 

Otiw  River.  Mile  469 

Ohio  Rwar.  **te  603 „ _. 

Ohio  Hiaar.  Mile  602 


llknoia  River.  Mile  162.. 


Hwer.  Mile  735 .... 
Ctimbeiland  Rwer,  Mile  190. 
Tennessee  River.  Mile  255... 
Ollio  River  Mile  355 


M/V  Royal  Viking  Sky-Penn*  Landmg 

Battiniora  H«t>or 

do _ 

iISS  Thaadore  Hooaavc 
M/V  Wanda.  Elizabelh  Hivar. 
do 


M/V  Norstar.  South  Elizabeth  Rivw.. 
.....At _ 


USS  John  F.  Kennedy.  ENzabalh  Rivar.. 

Torn*  River.  NJ _ 

Ehzabelh  River.  Nortolk.  VA „ 

Deiaw«a  Rwar,  Camden.  NJ _ 

Dclawre  River.  Racoon  Wwid.  NJ. 
•Innertlaibor.  Ballmwra.  MO 


Typa 


Satatyzona- 


..do  I 


-do. 


-idoa. 


..do. 


.4l0.. 


-Ida. 


-dB-. 


-do-. 


...do... 


..Jo.. 


Sactaily  I 

ids 


-do.. 


..do.. 


..do. 


..do.. 


do. 

do. 

.....do. 
Sfllfltv 
— do. 
do. 


.do.. 


_.Jo 

....do 

do 

...A) 

do 

do 

Security  zona 

do.- _ 

Safety  zona . 

™-do 

do. 

do 

— do 

_jJo 

...Jo.. _ 

Special  local  regulation 

.I.Ido.IZ!!!ZZ!Z!I 

.—Jo 

— do 


Dale 


Juna  5.  1967. 
Ji«ia  28.  1967. 
July  23,  1967. 
Aug  8,  1967. 
Aug  7.  1967. 
Sapt  19.  1967. 
Do. 

Sept  3.  1987. 
Sepl  8. 1967. 
Sept.  17.  1987. 
Sept  22.  1967. 
July  4.  1987. 
July  3.  1987. 
July  4,  1987. 
Ju^  It  1B67. 
July  18.  1967. 
July  24.  1967. 
Aug.  .29.  1967. 


Aug.  25,  1967. 
Sapl  13.  1967. 
SspL  17.  1967. 
SapL  19,  1967. 
SapL  11, 1967. 
Sajn  26,  1867. 
Sept  10,  1987. 
Sept  21. 1967. 
July  5. 1967. 
July  1.  1987. 
July  15.  1967. 
Aug.  8.  1967. 
Sept  19.  1967. 
Do. 

Sept  13,  1967. 
Swt  12,  1987. 
Oct  11.  1967. 
July  11,  1987. 
Sept  12.  1987. 
July  4,  1967 
Do. 
Do. 
Do. 

Sapl  E.  1987. 
Svl  t2.  1967. 
July  4,  1967. 
Da 
Do. 
Da 
Do. 

Sapt  17.  1967. 
Aug.  18.  1967. 
Aug.  13.  1987. 
July  27.  1967. 
Aug  11.  1987. 
Aug.  12,  1987. 
Aug.  14.  1967. 
Aug.  15.  1967. 
Aug.  17,  1987. 
Aug. -22.  1987. 
July  4,  1987. 
«uly  5,  1987. 
Julys,  1967. 
July  4.  1967. 
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OockfliNo 


5-87-57... 
5-87-59... 
5-87-60— 
$-67-061. 
5-67-62... 
5-87-064.. 
5-87-067.. 
5-87-079.. 
7-87-23... 


7-87-OM _ 

COTP  San  Juan.  PR.  Reg.  87-32... 

COTP  Miam  PL.  Heg.  87-47 

COTP  Savannatv  OA.  Rag  87-41 .. 
COTP  Savannah.  GA.  Heg.  87-42.. 
COTP  Savannah.  GA.  Reg  87-43.. 
COTP  Savannah.  GA.  Reg.  87-28.. 
COTP  Miami.  FL,  Reg  87-033.. 


COTP  Chwiealon.  SO.  Rag.  87-165  TD703.. 

COTP  Corpus  Cbrisa.  TX.  Hag.  67-04 

COTP  Corpta  Chhsfc  TX,  Rag.  87-05 

COT^  Coifaa  CtaM.  TX.  Kas  Sr-Ott 

COTP  Corpua  CMaK.  TX.  Ra»  67-67 

COTP  Houston.  TX,  Reg.  87-004 

COTP  MoWto.  *L.  Rag  87-07 

COTP  Pon  Arthur.  TX.  Reg  87-03 

COTP  Mobile.  AL,  Reg.  87-06 

8-87-07 

9-67-05 

»-87-0e 

».87-09 

9-87-12 . 

»-e7-1 5 

9-87-16 , 

9-67-17 „ 

9-67- 1 9 

9-87-20 

9-87-22 ._ 


COTP  Oalrait.  M.  Rag.  VMtt 

COTP  Oenoil.  ML  Reg  87-03 

COTP  Duhilh.  MN.  Reg.  87-01 

COTP  Detroit  M.  Rag.  87-01 

COTP  ^Wwaufcao.  Wl.  Rag.  67-01 .. 
1 1  -87-04 


COTP  San  Diaga.  CA.  Reg  67-1 1 . 
COTP  San  Diaga,  CA.  Rag.  67-12  . 
COTP  San  Otago.  CA.  Reg.  87-13 .. 
COTP  San  Diego.  CA.  Reg.  87-14 .. 
COTP  San  Oiego.  CA.  Rag.  67-15. 
COTP  San  Oiego.  CA.  Reg  87-16- 
COTP  San  Diego.  CA.  Reg  87-17. 

COTP  LAASL  CA.  Rag  87-11 

COTP  LA/L8.  CA.  Reg.  67-12 

COTP  LA/LB.  CA.  Reg  87-12.. 
COTP  lAAA  CA.  Reg  67-13.. 


COTP  San  Francisco.  CA.  Rag  87-10. 
COTP  San  Franeiaca  CA.  Reg  87-11_ 
COTP  San  Frwwisco.  CA.  Heg  B7-12.., 
COTP  San  Francisco.  CA.  Heg.  87-13,. 

12-67-04. 

13-87-04 

13-87-05 

13-67-06 


COTP  Pugal  Sound.  WA.  Rag.  67-01  - 
COTP  Puget  Sound.  WA.  Reg.  87-03 .. 

COTP  HonoMu.  Ml,  Rag.  67-02 

COTP  tMaalam  Alaska.  Reg.  67-01 

COTP  Western  Alaska.  Reg  87-02 


Locafion 


lOVn    rWVBf,     T^    ,tm .    I. m  :  .••.m.  .  .m-i-.i 

Anctwrage  Area  t)".  EKzAaPi  Rivar. 

eUBbalh  Rniar.  Nortek.  VA 

iiownTv  TvWf  Www  Jscssy  ft  ^boh.™,. 

Sewam  Rivar.  Annapolia.  MO 

Susquehanna  Rivar.  MO 


Delaware  Rwar.  Philadelphia.  PA.. 

4l0 


Uitn*.  Beach.  FL 

Sdiaaola  Say.  Nvm  Paaa -.-....—........._. 

Waquaa.  PR _-_„ 

USS  Key  West  Kay  West  FL 

M/V  Cape  l^idson.  Savannah  River.  GA 

M/V  Amancan  Eagie.  Savannah  Rivar.  GA.. 

M/V  Lyra.  Savann*  ftvar.  OA 

Savannah  Rkrar _ 

DaniB.  F1 _ 

AaMey  River,  Chartaston.  SC 

Matagorda  Bay.  TX 

Corpus  Chriati  Say.  TX. 


Matagorda  Say,  TX...... 

Houston  Strip  Cbannol. 
GttI  ShiM*.  M 


Baaumont  TX  and  Sabina  Wachas  Walenaay .. 

MobiaHaibar _ 

Pertsacola  Beach.  Ft 

Tolado/Maantaa  River ._ 

Oukith  Hvbor.  MN 

Defroit  Rivar,  Ml 

BmI«(»  Island  Supamr,  < 


Type 


.Jo_ 


.Jta. 


.-m~. 


.Jo.. 
..da. 


..do- 


Securtty  Zona 


..Jo... 
-Ja- 


.....do. _- 

SwMy  lonc.. 
do — 


-Jo.. 


.Jo.. 


-Jo... 


..da.. 


Jo.. 


SaeuMy  zor<a. 
...Jo 


Cuyahoga  Riuar.  Clavaland.  OH 

Chicago  Park,  take  Michigan.... _ 

Niagara  Rkiar,  Tonawanda.  NY 

Qnnd  Trawaisa  Bay.  Lal«a  MtehigafL. 

Niagara  Rivar.  Tonawanda.  NY 

Saginw  9t^,  Mt  taRa  Ikaun . 

St  CMr  Miar,  Ran  Himv  Ml 

Detroit  Rivar.  Detroit  Ml 


taka  Superior.  0uk4h-S«<>erior  Harbor. 

Datoit  Rivar.  Detroit  Ml 

Port  Washington.  Wl.  Lake  Michigan 

Naval  Staboa  Swi  Oiego.  CA 

San  Diego.  Bay.  CA. 


-Jo.. 


.Jo. 


-Jo.. 


.-Jo.. 


-do. 


Um  AngalaaAjng  Baach.  CA. 

— do 


-do.. 
..Jo.. 


Monterey  Bay.  CA. 
— da 


San  Franciaco  Bay.  CA.. 

...Jo.. 


Crissy  FieML  San  Francisoo.  CA  . 
Qkolt  Bay,  Seattle.  WA- 


Commancament  Bay.  Tacoma.  WA.. 

Snake  River,  Ctaikstoa  WA 

BMwd.  WA 

Port  ToiMnaand,  WA- — ,  ,  .  


Mwnala  Bay.  Ortw.  HI 

Reaunacbon  Bay,  Sanvant  AK— 
Jo 


Special  kx^al  ri 

do 

.....do 


-Jo.- 


-dot. 


-Jo_ 


_dB.- 


SaMyzone. 


..do. 


Security  zorta. 

...Jo 


Special  tocal  leguMon . 


Saiatyi 

do- 


.Jo... 


.Jo- 


..Jo.. 


-Jo.. 


.Jo. 


Sacunly  zona. 


..JO— 


Special  local  ragiiMion  .. 

do - 

Special  Local  Regulabon. 

..Ja.„ — 

Sotaly  zona 


-Jo- 


Do 

July  18.  1987 
July  19.  1967 
July  to.  1967 
Aug  7.  1987 
Aug  29  1987 
Aug  22.  1967 
Sept  17.  1967. 
July  18.  1967 
July  3.  1987. 
Aug  6.  1967 
Sep  17.  1987 
Sept  9.  1987. 
Sep  12.  1867 
Do 

July  5.  1967 
July  27,  1967. 
July  4.  1967. 
Mar  24.  1987 
May  to.  1987. 
May  22.  1967. 
June  6.  1967 
Mr  it.  1967 
July  4.  1967. 
AuQ.  X  1987 
Aug  29.  1987 
Jufy  16.  1987 
July  4.  1967 

oa 

July  2.  1967 
July  4.  1987. 
Jiiy  24.  1967. 
July  16.  1987 
July  2S.  1967 
Oo. 

Sep  26,  1987 
Aug  28.  1987 
July  31.  1987 
Sapl  19.  1967 
July  26.  1987 
Sept  19.  1987. 
July  27.  1987 
July2&,«967. 
Juna  29.  1967 
July  2.  1967. 
July  6  1987. 
July  27.  1967 
Aug.  13.  1987. 
Aug.  IS.  1967. 
Aug  27.  1987 
July  4.  1967 
July  17.  1967. 
June  26.  1987. 
July  19,  1987. 
July  7.  1967 
July  4.  1967. 
July  2.  1967 
Sept  17  1987. 
July  4.  1967. 
Do 
Oo. 

hlly  17.  1967 
May  26.  1967. 
July  29.  1987. 
Sept   18.  1967 
July  2.  1967. 
July  Z  1967 


Date:  December  2. 1967. 
].J.  Smith. 

Captain.  U.S.  Court  Guard  Executwe 

Secretary,  Marine  Safety  CouitdL 

[FR  Doc.  87-28006  Filed  12-4-87:  8:45  amj 

BiLUNO  COM  4010-14-M 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  668 

Student  Assistancs,  Postsecondary 
Education;  Appeal  Procedures  for 
AudK  Determinations  and  Program 
Review  Determinations;  Correction 

agency:  Department  of  Education. 
ACTION:  Final  rule:  correction. 

summary:  This  document  corrects 
section  designation  errors  published  in 


the  Federal  Register  on  August  12, 1987 
(52  FR  30114). 

EFFECnve  DATE:  December  7, 1987. 
FOn  FURTHER  INFORMATION  CONTACT: 
Joyce  R.  Coates.  Telephone  number  (202) 
732-4888. 

SUPPLEMENTARY  INFORMATION:  In  the 
final  regulations.  Student  Assistance 
General  Provisions,  Subpart  H — Appeal 
Procedures  for  Audit  Determinations 
and  Program  Review  Determinations, 
published  in  the  Federal  Register. 
August  12, 1987,  document  87-16352 
beginning  on  page  30114,  corrections  are 
made  as  follows: 
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PART  668-(CORRECTED] 

1.  The  numbering  of  §§  668.90  through 
668.102  is  corrected  by  changing  the 
section  designations  from  §§  668.90 
through  668.102  to  §§  668.111  through 
668.123,  respectively,  in  the  table  of 
contents  and  in  the  section  designations 
in  the  text. 

2.  In  redesignated  §  668.113.  paragraph 
(b).  "668.95"  is  corrected  to  read 
"668.116." 

3.  In  redesignated  S  668.114,  paragraph 
(c),  "668.95"  is  corrected  to  read 
"668.116."  j 

4.  In  redesignated  S  668.116,  I 
paragraphs  (e)(l)(ii)  and  (iv).  "668.92"  is 
corrected  to  read  "668.113." 

5.  In  redesignated  §  668.121. 
paragraph  (b),  "668.98"  is  corrected  to 
read  "668.119." 

Dated  November  25, 1987. 

C  Ranald  Kimberling , 

Assistant  Secretary  for  PostseconJury 
Education. 

|FR  Doc.  87-27931  FJled  12--I-8-:  8:45  am) 

aitXINQ  CODE  400IHI1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  85 
IFRL-3271-11 

Motor  Vehicles;  Emission  Control 
System  Performance  Warranty  Short 
Tests;  Alternative  Quality  Control 
Procedures;  State  of  Maryland 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  rulemaking:  Final 
determination  of  equivalency. 

SUMMARY:  This  action  approves  certain 
quality  control  procedures  used  by  the 
State  of  Maryland  in  its  emissions 
inspection/maintenance  program  as 
equivalent  to  procedures  outlined  in 
S  85.2217  of  the  Emission  Control 
System  Performance  Warranty  Short    , 
Tests  regulations  (40  CFR  Part  85, 
Subpart  W).  This  hnding  of  equivalency 
of  Maryland's  alternative  procedures 
legitimizes  the  quality  control 
procedures  for  Performance  Warranty  i 
purposes,  allowing  owners  of  failed      | 
vehicles  in  the  Maryland  program  to 
claim  warranty  coverage. 
DATE:  This  final  rule  is  effective  on 
January  6, 1988. 

ADORESSES:  Copies  of  material  relevant 
to  this  action  are  contained  in  Public 
Docket  No.  A-84-30,  U.S.  Environmental 
Protection  Agency.  Central  Docket 


Section,  Room  Four,  South  Conference 
Center,  401  M  Street  SW..  Washington, 
DC  20460.  The  docket  may  be  inspected 
between  8  a.m.  and  3  p.m.  on  weekdays. 
As  provided  in  40  CFR  Part  2,  a 
reasonable  fee  may  be  charged  for 
photocopying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  ].  Ticrney,  Emission  Control 
Technology  Division,  Office  of  Mobile 
Sources,  Environmental  Protection 
Agency.  2565  Plymouth  Road,  Ann 
Arbor,  Michigan  48105,  Telephone:  (313) 
668^456. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

EPA  published  a  Notice  of  Proposed 
Rulemaking  on  April  17, 1987  (52  FR 
12561)  making  a  preliminary 
determination  that  the  alternative 
quality  control  procedures  being  used  m 
the  Maryland  I/M  program  are 
equivalent  to  those  required  in  §  a'5.2217. 

EPA  solicited  comments  on  its 
preliminary  determination  that 
Maryland's  alternative  quality  control 
procedures  are  equivalent  to  those 
required  by  §  85.2217.  However,  no 
comments  were  received  since 
publication  of  the  notice. 

B.  Final  Determination 

This  action  announces  EPA's  final 
determination  that  the  alternative 
quality  control  procedures  being  used  in 
the  Maryland  I/M  program  are 
equivalent  to  those  required  in  §  85.2217, 
as  discussed  in  52  FR  12561. 

C  Administrative 

This  action  is  exempt  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12291.  In 
addition,  this  action  does  not  meet  any 
of  the  criteria  for  classification  as  a 
"major  rule,"  as  defined  by  section  1(a) 
of  Executive  Order  12291.  Thus,  no 
regulatory  impact  analysis  is  required 
and  none  has  been  prepared. 

Pursuant  to  section  3(a)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
etseq.,  I  hereby  certify  that  this  action 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities.  The  only  entities  potentially 
affected  by  a  final  determination  of 
equivalency  are  automobile 
manufacturers  whose  performance 
warranty  liability  may  be  affected. 
However,  these  manufacturers  are  not 
small  entities.  Thus,  no  regulatory 
fiexibility  analysis  is  required  and  none 
has  been  prepared. 

List  of  Subjects  in  40  CFR  Fart  85 

Imports,  Labeling.  Motor  vehicle 


pollution.  Reporting  and  recordkeeping 
requirements.  Research,  Warranties. 

Authority:  Section  207,  301(a),  Clean  Air 
Act  ds  amended  (42  U.S.C  7541  and  76011a)). 

Dated:  November  27, 1987. 
Le«  M.  Thomas. 

Administrator. 

|FR  Doc.  87-27944  Filed  12-4-87:  8:45  am] 

BiUING  COOE  $S60-S0-M 

40  CFR  Part  85 
(FRL-3270-91 

Motor  Vehicles;  Emission  Control 
System  Performance  Warranty  Short 
Tests;  Alternative  Quality  Control 
Procedures;  State  of  New  York 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  rulemaking;  final 
determination  of  equivalency. 


SUMMARY:  This  action  approves  certain 
quality  control  procedures  used  by  the 
State  of  New  York  in  its  emissions 
inspection/maintenance  program  as 
equivalent  to  procedures  outlined  in 
§  85.2217  of  the  Emission  Control 
System  Performance  Warranty  Short 
Tests  regulations  (40  CFR  Part  85, 
Subpart  W).  This  finding  of  equivalency 
of  New  York's  alternative  procedures 
legitimizes  the  quality  control 
procedures  for  Performance  Warranty 
purposes,  allowing  owners  of  failed 
vehicles  in  the  New  York  program  to 
claim  the  intended  warranty  coverage. 

DATE:  This  final  rule  is  effective  on 
January  6, 1988. 

ADDRESSES:  Copies  of  material  relevant 
to  this  action  are  contained  in  Public 
Docket  No.  A-84-30,  U.S.  Environmental 
Protection  Agency,  Central  Docket 
Section,  Room  Four,  South  Conference 
Center.  401  M  Street  SW.,  Washington. 
DC  20460.  The  docket  may  be  inspected 
between  8  a.m.  and  4  p.m.  on  weekdays. 
As  provided  in  40  CFR  Part  2,  a 
reasonable  fee  may  be  charged  for 
photocopying. 

FOR  FURTHER  INFORMATION  CONTACT 

Eugene  J.  Tiemey,  Emission  Control 
Technology  Division,  Office  of  Mobile 
Sources,  Environmental  Protection 
Agency,  2565  Plymouth  Road,  Ann 
Arbor,  Michigan  48105,  Telephone:  1313) 
668-4456. 

SUPPLEMENTARY  INFORMATIOI4: 

A.  Background 

EPA  published  a  Notice  of  Proposed 
Rulemaking  on  April  17, 1987  (52  FR 
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12563)  making  a  preliminary 
determination  that  the  alternative 
quality  control  procedures  being  used  in 
the  New  York  I/M  program  with  the 
CVIS  Model  9000  are  equivalent  to  those 
required  in  S  85.2217. 

EPA  solicited  comments  on  its 
preliminary  determination  that  New 
York's  alternative  quality  control 
procedures  are  equivalent  to  those 
required  by  S  85.2217.  However,  no 
comments  were  received  since 
publication  of  the  notice. 

B.  Final  Deteimination 

This  action  announces  EPA's  final 
determination  that  the  alternative 
quality  control  procedures  being  used  in 
the  New  York  I/M  program  with  the 
CVIS  Model  9000  are  equivalent  to  those 
required  in  S  85.2217.  as  discussed  in  52 
FR  12563.  If  significant  modifications  to 
the  CVIS  Model  9000  are  made  or  if  New 
York  chooses  to  purchase  new 
analyzers,  and  if  the  requirements  of 
§  85.2217  are  not  met  by  the  new 
equipment,  the  State  must  apply  for  a 
new  determination  of  equivalency. 

C.  Administrative 

This  action  is  exempt  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12291.  In 
addition,  this  action  does  not  meet  any 
of  the  criteria  for  classification  as  a 
"major  rule,"  as  defined  by  section  1(a) 
of  Executive  Order  12291.  Thus,  no 
regulatory  impact  analysis  is  required 
and  none  has  been  prepared. 

Pursuant  to  section  3(a)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq..  I  hereby  certify  that  this  action 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities.  The  only  entities  potentially 
affected  by  a  final  determination  of 
equivalency  are  automobile 
manufacturers  whose  performance 
warranty  liability  may  be  affected. 
However,  these  manufacturers  are  not 
small  entities.  Thus,  no  regulatory 
fiexibility  analysis  is  required  and  none 
has  been  prepared. 

List  of  Subjects  in  40  CFR  Part  85 

Imports,  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements.  Research,  Warranties. 

Authority:  Sections  207.  301(a).  Clean  Air 
Act  as  amended  (42  U.S.C.  7541  and  7601(a)). 

Date:  Novemljer  27. 1987. 
Lee  M.  Thomas, 
Administrator. 
|FR  Doc.  87-27995  Filed  12-4-87:  8:45  am] 

BILUNQ  CODE  eSW-fO-M 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  4 

Department  Hearings  and  Appeals 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Interior. 
action:  Final  rule. 

summary:  This  rulemaking  corrects  the 
language  in  Departmental  regulation  43 
CFR  4.5  Power  of  the  Secretary  and 
Director,  in  order  to  refiect  the  powers 
which  are  reserved  to  the  Secretary  of 
the  Interior  and  to  the  Director  of  the 
Office  of  Hearings  and  AppealMA 
appellate  and  other  review  proceedings 
before  the  Department.  No  change  is 
made  with  respect  to  proceedings  before 
the  Interior  Board  of  Contract  Appeals 
which  are  subject  to  the  Contract 
Disputes  Act  of  1978. 
EFFECnVE  DATE:  January  6, 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
Frances  A.  Patton,  Special  Counsel  to 
the  Director,  Office  of  Hearings  and 
Appeals,  Department  of  the  Interior. 
4015  Wilson  Boulevard,  Arlington,  VA 
22203;  Telephone:  (703)  235-3810  (not  toll 
free). 

SUPPLEMENTARY  INFORMATION: 

Department  regulation  43  CFR  4.5  Power 
of  the  Secretary  and  Director,  as  revised 
by  publication  in  50  FR  43703-43705 
(October  29, 1985),  effective  as  of 
November  29, 1985,  erroneously  excepts 
from  the  reserved  powers  of  the 
Secretary  and  the  Director,  all 
proceedings  before  the  Interior  Board  of 
Contract  Appeals.  It  was  intended  in 
that  publication  only  to  except 
proceedings  before  the  Interior  Board  of 
Contract  Appeals  subject  to  the 
Contract  Disputes  Act  of  1978.  The 
Interior  Board  of  Contract  Appeals 
continues  to  consider  and  decide  cases 
that  are  not  subject  to  the  Contract 
Disputes  Act  of  1978,  and  the  reserved 
powers  of  the  Secretary  and  the  Director 
are  applicable  in  such  proceedings. 
Therefore,  the  regulation  is  being 
changed  to  except  from  the  reserved 
powers  of  the  Secretary  and  the  Director 
only  those  proceedings  before  the 
Interior  Board  of  Contract  Appeals 
which  are  subject  to  the  Contract 
Disputes  Act  of  1978.  Other  editorial 
changes  are  being  made  in  \  4.5(b)  to 
clarify  the  reserved  powers  of  the 
Director  under  delegated  authority  of 
the  Secretary. 

This  rulemaking  is  being  published  as 
a  final  rule  without  prior  publication  of  a 
proposed  rule  because  changes  are 
being  made  only  to  a  rule  of  agency 


organization,  procedure,  and  practice.  5 
U.S.C.  553(b)(A).  Further,  the  effect  of 
this  rulemaking  is  limited  to  correction 
of  erroneous  provisions  in  the 
Department's  regulation  and  prompt 
correction  of  the  regulation  is  in  the 
public  interest. 

Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Compliance  with  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document 
constitutes  a  change  to  a  rule  of  agency 
organizalion  and  management,  not 
subject  to  the  provisions  of  Executive 
Order  12291,  and  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  This 
rule  has  no  economic  effect  since  it 
neither  removes  existing  requirements 
nor  imposes  new  ones.  The  Department 
of  the  Interior  has  also  determined,  on 
the  basis  of  the  categorical  exclusion  of 
regulations  of  a  procedural  nature  set 
forth  at  516  DM  2  Appendix  1,  section 
1.10,  that  this  rulemaking  will  not 
significantly  affect  the  quality  of  the 
human  environment 

Drafting 

This  rulemaking  was  drafted  by 
Frances  A.  Patton,  Special  Counsel  to 
the  Director,  Office  of  Hearings  and 
Appeals. 

List  of  Subjects  in  43  CFR  Part  4 

Administrative  practice  and 
procedure. 

Dated:  October  13. 1987. 
Donald  Paul  HodeL 

Secretary. 

Accordingly.  43  CFR  Part  4  is 
amended  as  follows: 

PART  4— (AMENDED] 

1.  The  authority  citation  for  Part  4 
continues  to  read: 

Authority:  R.S.  2478.  as  amended.  43  U.S.C. 
1201,  unless  olhen\'ise  noted. 

Subpart  A— General;  Office  of 
Hearings  and  Appeals 

2.  In  §  4.5,  paragraphs  (a)(1).  (a)(2)  and 
(b)  are  revised,  as  set  forth  below: 

§  4.5    Poww  of  tha  Secretary  and  Director. 

(a)  •  •   • 

(1)  The  authority  to  take  jurisdiction 
at  any  state  of  any  case  before  any 
employee  or  employees  of  the 
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Department,  including  any 
administrative  law  judge  or  board  of  the 
Office,  except  a  case  before  the  Board  of 
Contract  Appeals  which  is  subject  to  the 
Contract  Disputes  Act  of  1978,  and 
render  the  final  decision  in  the  matter 
after  holding  such  hearing  as  may  be 
required  by  law;  and 

(2)  The  authority  to  review  any 
decision  of  any  employee  or  employees 
of  the  Department,  including  any 
administrative  law  judge  or  board  of  the 
Office,  or  to  direct  any  such  employee  or 
employees  to  reconsider  a  decision,, 
except  a  decision  by  the  Board  of 
Contract  Appeals  which  is  subject  to  the 
Contract  Disputes  Act  of  1978. 

(b)  The  Director.  Except  for  cases  or 
decisions  subject  to  the  Contract      , 
Disputes  Act  of  1978.  the  Director.    I 
pursuant  to  his  delegated  authority  from 
the  Secretary,  may  assume  jurisdiction 
of  any  case  before  any  board  of  the 
Office  or  review  any  decision  of  an; 
board  of  the  Office  or  direct 
reconsideration  of  any  decision  by  ^ny 
board  of  the  Office. 


|FR  Doc.  87-28005  Filed  12-4-87;  8:45  am' 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  586 
IDocfcctNa  17-61 


Actions  to  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping  in  the  United 
States/Peru  Trade 

AOCNCV:  Federal  Maritime  Commission. 
actkm:  Pinal  rule. 

SIMMUIIY:  The  Federal  Maritime      ' 
Commission  finds  that  there  exist 
unfavorable  conditions  to  shipping  in 
the  foreign  oceanbome  trade  between 
the  United  States  and  Peru.  This  final 
rule  suspends  the  tariffs  of  certain 
Peruvian-flag  carriers  in  that  trade 
unless  certification  is  received  ensuring 
that  these  conditions  no  longer  exist 
The  effect  of  the  rule  will  be  to  adjust  or 
meet  unfavorable  conditions  by 
imposing  burdens  on  Peruvian-Hag 
carriers  which  approximate  those 
imposed  on  non-Peruvian-flag  carriers 
by  Peruvian  laws  and  regulations. 

EFFECTIVE  DATE:  March  7. 1988. 

FOM  FMITNCII INFOMNATION  CONTACT 
Robert  D.  Bourgoin,  General  Counsel. 
Federal  Maritime  Commission.  1100  L 
Street  NW..  Washington,  DC  20573.  (202] 
523-574a 


SUPPLEMENTARY  INFORMATION: 
Background  Information 

The  Federal  Maritime  Commission 
("Commission"  or  "FMC")  instituted  this 
proceeding  by  Notice  of  Proposed 
Rulemaking  ("Proposed  Rule") 
published  in  the  Federal  Register  on 
April  13. 1987  (52  PR  11832),  to  address 
apparent  conditions  unfavorable  to 
shipping  in  the  United  States/Peru 
oceanbome  trade  (the  "Trade"), 
pursuant  to  the  authority  of  section 
19(l)(b)  of  the  Merchant  Marine  Act, 
1920, 46  U.S.C.  app.  876(l)(b)  ("Section 
19").  Comments  on  the  Proposed  Rule 
were  originally  due  on  May  13, 1987. 
However,  by  fiirther  notices  in  the 
Federal  Register,  this  period  was 
extended  to  July  3, 1987  (52  FR  18408), 
July  31, 1987  (52  FR  26027),  and  finally 
August  10. 1987  (52  FR  28578).  These 
extensions  were  granted  at  the  request 
of  the  Peruvian-Hag  carriers  to 
accommodate  ongoing  negotiations 
between  the  U.S.  Government  ("USG ") 
and  the  Government  of  Peru  ("GOF'). 

The  Proposed  Rule  was  issued  after 
consideration  of  a  number  of  complaints 
received  from  shippers,  shippers' 
associations,  freight  forwarders  and 
third-flag  carriers  regarding  conditions 
in  the  Trade.  In  addition,  certain 
comments  filed  in  connection  with  a 
proposed  equal  access  agreement  ' 
among  U.S.  and  Peruvian-flag  carriers 
cited  certain  potential  adverse 
conditions  in  the  Trade. 

These  complaints  arose  out  of  the 
enactment,  implementation  and 
enforcement  by  the  GOP  of  Supreme 
Decree  No.  009-a6-TC  *  ("Supreme 
Decree"),  which  became  effective  on  ' 
February  28, 1986,  and  which  reserves 
for  Peruvian-flag  carriers  100  percent  of 
all  imported  and  exported  ocean  freight 
generated  by  Peru's  foreign  trade.  The 
amount  of  cargo  reserved  by  the 
Supreme  Decree  for  Peruvian-flag 
carriers  may  be  reduced  as  follows:  (1) 
On  the  basis  of  strict  reciprocity;'  (2) 

'  The  U.S./Peni  Equal  Access  Agreemenl. 
Ajjreemeni  No.  204-010986.  was  filed  with  the 
Commission  on  August  24. 1986.  The  parties 
responded  to  a  Commission  request  for  further 
information  on  Mdy  21. 1987.  and  the  agreement 
became  effective  on  July  3. 1987. 

•  Supreme  Decree  No.  009-86-TC  amended 
Supreme  Decree  No.  036-82-TC.  which  reserves 
Peruvian  import  and  export  cargoes  for  Peruvian- 
flag  vessels  and  sets  out  waiver  and  cargo  manifest 
certification  requirements.  While  Supreme  Decree 
No.  036-82-TC  has  been  in  place  since  Sepleml)er. 
1982.  apparently,  non-associate  and  non-Penjvian- 
flag  carriers  were  allowed  to  operate  freely  in  the 
Trade. 

'  E.g..  U.S.-flag  carriers'  access  to  Peruvian 
cargoes  will  tie  proportional  to  Peruvian-flag 
carriers'  access  to  U.S.  cargoes. 


pursuant  to  government  or  commercial 
agreements  *  among  non-Peruvian  and 
Peruvian-flag  carriers,  preferably 
including  Compania  Peruana  de 
Vapores.  the  Peruvian  state  shipping 
line;  or  (3)  when  the  Peruvian  Director 
General  of  Maritime  Transportation  or 
Peruvian  Consuls  grant  non-Peruvian- 
flag  or  non-associate  carriers  permission 
to  carry  Peruvian  export  or  import 
cargoes.  Pursuant  to  the  Supreme 
Decree,  permission  for  the  use  of  non- 
Peruvian-flag  or  non-associate  carriers 
may  be  granted  in  the  form  of  a  waiver 
or  cargo  manifest  certification  when 
Peruvian-flag  or  associate  carriers  are 
not  available  and  in  position  within  12 
days  '  following  the  proposed  date  of 
shipment  of  non-perishable  products,  or 
within  4  days  in  the  case  of  perishable 
products,  or  when  no  Peruvian-flag 
carrier  serves  the  relevant  port.' 

The  Proposed  Rule  recognized  the 
appearance  of  unfavorable  conditions  in 
the  Trade,  and  proposed  the  suspension 
of  tariffs  of  Peruvian-flag  carriers  unless 
such  carriers  within  25  days  of  the 
issuance  of  a  final  rule  obtained 
authorized  status  by  filing  with  the 
Commission  a  certificate  ham  the  GOP 
stating  unequivocally  that  no  law, 
regulation  or  practice  precludes  any 
non-Peruvian-flag  vessel  from  competing 
in  the  Trade  on  the  same  basis  as  any 
other  vessel. 

Comments  on  the  Proposed  Rule  were 
received  from  the  following  carriers, 
shippers  and  shippers'  associations: 
Compania  Peruana  de  Vapores  ("CPV"), 
Naviera  Neptuno.  S.A.  ("Neptuno")  and 
Empresa  Naviera  Santa.  SJV. 
("Santa") — joint  comments;  Lykes 
Brothers  Steamship  Co.,  Inc.  ("Lykes"); 
Crowley  Caribbean  Transport.  Inc. 
("CCT");  the  American  Chamber  of 
Commerce  of  Peru  ("Chamber"); 
Occidental  International  Exploration 
and  Production  Company 
("Occidental");  Naviera  Amazonica 
Peruana.  S.A.  ("NAPSA");  Great  Lakes 
Transcaribbean  Line  ("GLTL"); 
Compania  Sud  Americana  de  Vapores 
("CSAV");  Shippers  for  Competitive 
Ocean  Transportation  ("SCOT")  and  the 


*  Non-Peruvian-llag  carriers  which  become 
partipi  (o  such  commercial  agreements  may  lie 
granted  associate  status  upon  approval  by  the  COP. 
Associate  carriers  are  generally  excepted  from 
cargo  manifest  certification  and  waiver 
requirements  under  Supreme  Decree  Nos.  009-8fr- 
TC  and  036-B2-TC. 

*  Supreme  Decree  No.  033-86-TC  of  June  11. 1986, 
modified  Supreme  Decree  No.  009-e6-TC  by 
reducing  the  number  of  days  a  shipment  must  wait 
for  a  Peruvian  or  associate  carrier  from  IS  days  to 
12  days. 

*  The  waiver  and  cargo  manifest  requirements 
have  been  replaced  with  an  authorization 
procedure.  This  procedure  is  discussed  t>elow. 


Chemical  Manufacturers  Association 
("CMA") — joint  comments  and 
individual  supplemental  comments:  and 
Tidewater  Resources,  Ltd. 
('Tidewater").  During  the  comment 
period  communications  from  the  U.S. 
Departments  of  State  and 
Transportation  and  the  GOP  were 
received  by  the  Commission. 

Diplomatic  Activities 

A.  Memorandum  of  Understanding 
("MOU") 

On  May  1. 1987.  the  USG  and  the  GOP 
signed  a  MOU  which  relates  to  access 
by  third-flag  vessels  to  the  Trade.  In 
their  transmittal  of  the  MOU  to  the 
Commission,  the  U.S.  Executive 
Agencies  noted  that  they  intend  this 
agreement  to  lead  to  greater 
opportunities  for  third-flag  carriers  to 
compete  in  the  Trade. 

The  MOU  committed  the  GOP  to 
promulgate  regulations  ("Regulations") 
within  45  days  to  implement  provisions 
of  the  MOU  dealing  with  third-flag 
carrier  access  to  the  Trade.  Due  to 
delays  in  the  drafting  of  these 
Regulations  and  discussions  between 
the  USG  and  GOP  on  the  terms  of  the 
Regulations,  they  did  not  become 
effective  until  July  29, 1987. 

On  August  7, 1987,  the  Commission 
issued  in  the  Federal  Register  a  notice  of 
availability  at  the  Federal  Maritime 
Commission  of  Peruvian  Resolution  No. 
027-87-TC/AC  ("Resolution")  (52  FR 
29396)  which  contains  the  Regulations. 
Subsequently.  Vance  Fort,  Deputy 
Assistant  Secretary  for  Policy  and 
International  Affairs,  U.S.  Department  of 
Transportation,  transmitted  a  copy  of 
the  Resolution,  with  a  letter  requesting 
that  the  Commission  terminate  this 
proceeding  and  withdraw  the  Proposed 
Rule.  Mr.  Fort  states  that  an  interagency 
review  of  the  Regulations  contained  in 
the  Resolution  "found  that  they 
substantially  meet  the  requirements  of 
paragraphs  1  and  2  of  the  MOU."  ^  He 


'  Paragraphs  1  and  2  of  the  MOU  read  as  follows: 
The  parties  have  agreed  to  the  following:  1.  Upon 
application  by  operators  of  third  =f1ag  vessels, 
relevant  Peruvian  authorities  will  issue 
expeditiously  renewable  two-year  authorizations  to 
participate  with  free  accesa  in  the  United  States- 
Peru  trade.  Consistent  with  the  principle  of 
reciprocity,  such  authorizations  may  be  denied  to 
third  flag  vessel  operators  whose  countries  are 
denying  Peruvian  operators  access  to  their  Irades  a» 
cross-traders. 

2.  Within  forty-five  (45)  days  of  the  signing  of  this 
Memorandum  ef  Understanding,  the  Ministry  of 
Transport  and  Communications  of  Peru  will 
implement  the  previous  paragraph  by  promulgating 
pertinent  regulations. 


advises  that  the  Executive  Agencies' 
initial  concerns  over  certain  ambiguities 
in  the  Regulations,  relating  to  nationality 
determination  and  service,  had  been 
resolved  through  assurances  from  the 
GOP.  Mr.  Fort  explains  that  the  USG's 
main  interest  is  in  maintaining  a  trade 
open  to  third-flag  carriers  and  that  the 
Executive  Agencies  will  monitor 
developments  in  the  Trade  and  actions 
taken  by  the  GOP  with  regard  to  its 
authorization  process.  Finally.  Mr.  Fort 
advises  that  the  Executive  Agencies  will 
call  for  consultations  with  the  GOP  if 
the  Executive  Agencies  believe  that 
operators  from  third  countries  are  being 
unfairly  denied  access. 

B.  The  Resolution 

The  Resolution  containing  the 
Regulations  which  implement  the  MOU 
was  signed  on  July  27, 1987,  and  was 
published  in  the  Official  Gazette.  "El 
Peruano."  and  became  effective  on  }uly 
29, 1987.  The  Regulations  set  forth  the 
requirements  and  procedures  that 
shipping  lines  operating  third-flag 
vessels  must  observe  in  order  to  obtain 
authorizations  from  the  Peruvian 
Ministry  of  Transportation  and 
Communications  ("Ministry")  to 
participate  in  the  Trade. 

Among  other  things,  the  Resolution 
provides  that:  (1)  Prior  authorization 
must  be  obtained  by  third-flag  operators 
from  the  Ministry'  to  participate  with 
free  access  to  the  Trade;  (2)  the  Ministrj- 
may  deny  authorization  if  the  country  of 
nationality  of  the  third-flag  operator 
bars  participation  with  free  access  to 
Peruvian-flag  carriers  in  any  of  its  trade 
dealings  with  third  countries,  based  on 
the  principle  of  reciprocity;  (3)  any 
authorization  granted  will  be  valid  for  a 
period  of  two  years  and  may  be 
renewed  for  subsequent  two-year 
periods;  (4)  the  granting  of  any 
authorization  implies  an  obligation  by 
the  operator  obtaining  it  to  abide  by  all 
Peruvian  laws  and  regulations 
applicable  to  the  activity  to  be 
performed:  and  (5)  any  authorization 
granted  may  be  revoked  if:  The 
authorization  was  obtained  through 
false  statements,  information  or 
documents;  the  country  of  the  operator's 
nationality  has  not  maintained  the 
reciprocity  required;  or.  the  authorized 
operator  fails  to  comply  with  the 
commitments  undertaken. 

C.  Peruvian  Aide-Memoire  on  the 
Resolution 

The  Department  of  State  ("DOS") 
transmitted  to  the  Commission  an  Aidc- 
Memoire  from  the  GOP  which  outlines 
Peru's  plans  for  implementing  the 
Regulations.  The  GOP  advises  that  for  a 


90-day  period  starting  )uly  27, 1987,  the 
date  the  Regulations  were  published,  it 
will  continue  to  adhere  to  a  flexible 
course  of  conduct  in  order  to  avoid  any 
interruption  in  the  participation  of  third- 
flag  carriers  that  have  ser\ed  the  Trade 
during  the  previous  six  months.  Further, 
the  GOP  states  that,  during  this  90-day 
period,  it  will  consider  any  applications 
for  authorization  submitted.  In  addition, 
the  GOP  clarifies  that  the 
"authorization"  system  under  the 
Resolution  has  totally  replaced  the 
existing  "waiver"  system  for  granting 
third-flag  carrier  access  to  the  Trade. 

Summary  of  Comments 

A.  CPV,  Neptuno  and  Santa  ("Peruvian 
Carriers  ") 

Joint  comments  were  submitted  to  the 
Commission  by  CPV,  Neptuno  and 
Santa,  three  Peruvian  Carriers.  The 
Peruvian  Carriers  urge  the  Commission 
to  discontinue  this  proceeding. 

The  Peruvian  Carriers  explain  that 
Peru's  cargo  reservation  laws.  Supreme 
Decree  No.  036-86-TC.  issued 
September  198Z  and  the  Supreme 
Decree,  issued  February  1986.  provide 
that,  under  certain  circumstances,  cargo 
reserved  to  Peruvian-flag  vessels  may 
be  carried  by  vessels  of  its  bilateral 
trading  partner.  They  advise  that  vessels 
of  Peru's  bilateral  trading  partner  may 
carry  reserved  cargo  if  the  bilateral 
trading  partner  provides  Peruvian-flag 
vessels  equal  access  to  its  reserved 
cargo.  In  addition,  it  is  stated  that  the 
Supreme  Decree  provides  that  associate 
status,  and  the  resulting  equal  access  to 
reserved  cargoes,  can  be  obtained  by 
carriers  of  other  countries,  if  these 
carriers  enter  into  an  agreement  which 
provides  Peruvian-flag  carriers 
reciprocal  equal  access  to  reser\'ed 
cargoes.  The  Peruvian  Carriers  note  that 
they  have  entered  into  such  an  equal 
access  agreement  with  two  U.S.-flag 
carriers,"  and  advise  that  even  though 
this  equal  access  agreement  did  not 
become  effective  imtil  July  3, 1987.  the 
Peruvian  authorities  had  previously 
granted  U.S.-flag  carriers  associate 
status. 

The  Peruvian  Carriers  slate  that  the 
Resolution  implements  the  MOU  by 
allowing  third-flag  vessels  to  participate 
with  free  access  to  the  Trade,  subject  to 
specified  procedures  and  policies.  The 
GOP  is  said  to  have  come  to  an 
agreement  with  the  USG  that,  upon 
application.  Peruvian  authorities  will 
expeditiously  issue  authorizations  to 
third-flag  operators  to  parti  ;ipate  with 


•Seen.  1. 
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free  access  to  the  Trade,  on  the  basis  of 
reciprocity. 

The  Peruvian  Carriers  contend  that 
the  ability  of  Peruvian  authorities  to 
deny  authorization  to  third-flag 
operators  whose  countries  deny 
Peruvian-flag  operators  access  to  their 
trades  as  cross-traders,  is  an  equitable 
policy  and  one  that  is  recognized  by  the 
MOU.  They  further  submit  that  such  a 
policy  is  recognized  by  the  laws  of  the 
United  States,  specifically,  section 
13(b)(5)  of  the  Shipping  Act  of  1984 
(•'1984  Act"),  46  U.S.C  app.  1712(b)(5). 
The  Peruvian  Carriers  point  out  that 
under  section  13(b)(5)  the  Commission 
may  ban  vessels  of  a  country  from  the 
U.S.  foreign  trade,  if  the  Commission 
finds  that  the  government  of  that 
country  has  unduly  impaired  the  access 
of  a  U.S.-flag  carrier  to  trade  between 
foreign  ports. 

The  Peruvian  Carriers  take  the 
position  that  the  Proposed  Rule  should 
not  be  adopted  because  the  Peruvian 
laws  and  regulations  which  the 
Proposed  Rule  addresses  have  been 
materially  changed  by  reason  of  the 
MOU  and  Resolution.  They  maintain 
that  Peru's  current  laws  and  regulations 
do  not  create  conditions  that  are 
unfavorable  to  shipping  the  Trade.  They, 
therefore,  request  that  the  Commission 
discontinue  the  proceeding. 


B.  Lykes 

Lykes.  a  U.S.-flag  carrier,  supports 
termination  of  this  proceeding.  It 
advises  that,  since  March  1987,  it  has 
and  will  continue  to  provide  the  Trade 
with  the  same  level  of  service  described 
in  earlier  comments.  Lykes  maintains 
that  its  Atlantic  and  Gulf  services,  T 
combined  with  the  Peruvian-flag      ' 
carriers'  services,  provide  substantial 
shipping  opportunities  for  the  Trade. 

Lykes  expresses  concern  that  the 
adoption  of  the  Proposed  Rule  could 
ultimately  prove  to  be  more  detrimental 
than  beneficial  to  the  Trade.  Lykes  fears 
the  entire  Trade  could  be  shut  down, 
thus  adversely  affecting  carriers 
participating  in  the  Trade,  as  well  as 
shippers,  consignees  and  consumers. 

C.CCT  I 

CCT,  another  U.S.-flag  carrier,  also 
urges  that  the  proceeding  be 
terminated.*  It  explains  that  since  June 
1981.  it  has  maintained  a  regular 
fortnightly  service  from  Miami  to/from 
Peru,  via  the  port  of  Paita,  serv  icing  the 
cities  of  Lima/Callao  and  other  inland 
points  in  Peru.  CCT  reports  that  it  has 
had  no  difficulties  or  interruption  of  its 
service  to  Peru.  Further,  CCT  notes  that 


■   •  The  Commissioa  inlerprels  CCT«  requesi  for 
"tuspeniion"  to  mean  diaconlinuance. 


despite  growth  in  the  volume  of  cargoes 
from  last  year,  it  is  unaware  of  any  case 
where  cargo  has  been  shut  out  for  lack 
of  space.  Thus,  CCT  contends  that  the 
Trade  is  adequately  serviced. 

D.  Chamber  of  Commerce  of  Peru 

The  Chamber  advises  that  it  opposes 
the  implementation  of  the  proposed 
FMC  sanction  against  Peruvian-flag 
vessels.  It  states  that  such  action  would 
inflict  serious  damage  on  U.S. 
commercial  interests  in  Peru  and  on  U.S. 
exporters. 

The  Chamber  contends  that  current 
rates,  frequencies  and  quality  of 
maritime  service  in  the  Trade  are 
acceptable,  and  that  the  service  offered 
by  private  Peruvian  carriers  is 
improving.  The  Chamber  reports  that, 
with  the  exception  of  Chilean-flag 
carriers,  its  members  have  not 
encountered  problems  in  obtaining 
waivers  to  use  third-flag  vessels.  The 
loss  of  access  to  Chilean-flag  carriers  is 
not  perceived  by  Chamber  members  as 
a  significant  disruption  in  the  Trade. 

The  Chamber  views  retaliation  by  the 
GOP  as  a  likely  response  to  the 
implementation  of  the  Proposed  Rule.  It 
believes  that  such  a  response  may  lead 
to  the  destabilizing  of  U.S.  investments 
in  Peru.  The  closing  of  Peruvian  ports  to 
U.S.-flag  carriers  would  allegedly  cause 
Peruvian  state-owned  firms  and  even 
U.S.  companies  in  Peru  to  shift  to  non- 
U.S.  sources  of  supply,  thus  injuring  U.S. 
exporters. 

E.  Occidental 

Occidental  argues  that  the  Proposed 
Rule  threatens  United  States'  economic 
interests.  In  particular,  it  opposes  the 
suspension  of  FMC  Tariff  No.  3. 
Occidental  explains  that,  under  this 
tariff,  NAPSA,  a  Peruvian-flag  carrier, 
transports  critical  oil  exploration, 
drilling  and  operating  equipment  and 
supphes  up  the  Amazon  River  to  the 
port  of  Iquitos.  Peru,  for  use  by 
Occidental's  operations  in  that  area. 

Occidental  advises  that  the  majority 
of  its  cargo  has  been  transported  by 
NAPSA.  the  only  regularly  scheduled 
service  on  this  route.  It  states  that 
NAPSA  provides  reliable  ser\'ice  at 
reasonable  rates.  To  Occidental's 
knowledge,  no  third-flag  carrier 
currently  provides  regular  service  to 
Iquitos.  Occidental  explains  that 
alternative  methods  of  transportation  to 
Iquitos  would  be  extremely  expensive 
and  impracticable.  If  FMC  Tariff  No.  3 
were  suspended,  Occidental  would 
allegedly  be  forced  to  consider  obtaining 
supplies  from  sources  which  would  not 
require  movement  through  U.S.  ports. 
Occidental,  therefore,  requests  that  the 


Commission  not  suspend  FMC  Tariff 
No.  3. 

F.  NAPSA 

NAPSA  opposes  implementation  of 
the  Proposed  Rule.  It  contends  that  the 
Supreme  Decree  is  in  no  way  directed 
against  United  States'  carriers  or  United 
States'  interests  generally.  NAPSA 
submits  that  the  Supreme  Decree  is 
simply  one  aspect  of  a  longstanding 
dispute  between  the  GOP  and  Chile. 
Any  adverse  effects  allegedly  suffered 
by  United  States  shippers  are  said  to 
have  been  transitory  and  have  been 
largely  corrected.  NAPSA,  therefore, 
urges  that  the  Commission  not  suspend 
the  Peruvian-flag  carriers'  tariffs  unless 
it  finds  that  the  Peruvian  actions  will 
actually  cause  substantial  and 
continuing  harm  to  United  States 
interests.  NAPSA  beUeves  that  the 
suspension  of  all  Peruvian-flag  carriers' 
tariffs  would  constitute  an  arbitrary  and 
capricious  action.  It  cautions  that  U.S. 
shippers  and  carriers  will  experience  ill- 
effects  if  Commission  sanctions  are 
imposed. 

NAPSA  further  contends  that  the 
Commission  does  not  have  the  statutory 
authority  to  proceed,  given  the 
circumstances  of  this  case,  and  that  the 
rulemaking  is  procedurally  deficient.  It 
maintains  that  both  the  language  and 
history  of  the  Merchant  Marine  Act. 
1920,  as  well  as  considerations  of  sound 
policy,  militate  against  undue 
intervention  in  disputes  that  neither 
directly  target  U.S.  interests  nor  harm 
U.S.-flag  carriers. 

If  the  Commission  does  decide  to 
impose  sanctions  on  Peruvian-flag 
carriers,  NAPSA  urges  that  NAPSA's 
tariff  covering  the  U.S./Iquitos,  Peru, 
trade,  FMC  Tariff  No.  3,  not  be 
suspended  because:  (1)  The  tariff 
applies  to  a  route  unrelated  to  Peru's 
Pacific  trade  which  has  been  the  subject 
of  the  shipper  and  third-flag  carrier 
complaints  filed  with  the  Commission; 
and  (2)  U.S.  interests  would  be  harmed. 
NAPISA  advises  that  it  only  offers 
service  to/from  Iquitos.  NAPSA  states 
that  no  third-flag  carrier  has  ever 
provided  a  regular  service  to  Iquitos  and 
that,  currently,  it  is  the  only  carrier  in 
that  trade.  It  contends  that,  given  these 
facts,  U.S.  shippers  in  the  Iquitos  trade 
have  not  even  been  allegedly  injured  by 
the  Supreme  Decree. 

G.  GLTL 

GLTL  requests  that  the  Commission 
suspend  this  proceeding  for  a  period  of 
90  to  120  days  in  order  to  determine 
whether  the  GOP's  implementation  of 
the  Regulations  will  resolve  the  issues 
raised  in  this  proceeding.  The  record 


currently  before  the  Commission  is  said 
to  be  more  than  adequate  for  the 
Commission  to  determine  that  Peru's 
cargo  reservation  regime  has  created 
conditions  unfavorable  to  shipping  in 
the  Trade.  GLTL  contends  that  unless 
these  unfavorable  conditions  are 
substantially  mitigated  by  the  GOP 
Regulations,  implementation  of  the 
Commission's  I^oposed  Rule  would  be 
warranted. 

GLTL  is  encouraged  by  the  tenor  of 
the  Regulations  and  the  concept  therein 
of  continued  third-flag  carrier 
participation  in  the  Trade.  It  expresses 
concern,  however,  that  certain 
provisions  of  the  Regulations  may  be 
interpreted  and  applied  by  the  GOP  in 
such  a  way  as  to  vitiate  the  Regulations' 
potentially  favorable  impact. 

GLTL  advises  that  until  the 
ambiguities  regarding  the  interpretation 
and  implementation  of  the  Peruvian 
Regulations  are  clarified,  it  is  premature 
to  discontinue  the  proceeding.  GLTL 
contends  that  the  brief  suspension  it 
proposes  will  not  adversely  impact  or 
burden  any  interested  party.  It  urges, 
however,  that  any  suspension  period  be 
subject  to  earlier  reopening  upon 
application  establishing  any  interim 
action  by  the  GOP  excluding  any  third- 
flag  carrier  from  continuing  its  present 
access  to  and  participation  in  the  Trade. 

H.  CSAV 

CSAV,  a  Chilean-flag  carrier,  submits 
that,  despite  the  MOU  and  Peruvian 
Regulations,  unfavorable  conditions  in 
the  Trade  continue  to  exist.  The 
exclusion  of  CSAV  and  other  third-flag 
carriers  over  a  period  of  more  than  a 
year  by  Peruvian  decrees  and 
regulations  allegedly  have  created 
conditions  which  arc  detrimental  to  U.S. 
and  South  American  shippers,  as  well  as 
to  carriers  in  the  Trade. 

CSAV  takes  the  position  that  while 
the  MOU  is  of  interest  to  the  proceeding, 
it  does  not  alter  the  governing  principles 
for  the  Commission's  mandate  to  adjust 
or  meet  conditions  unfavorable  to  U.S. 
commerce.  It  suggests  that  considerable 
problems  with  serious  implications  for 
U.S.  law  and  policy  arise  from  the  terms 
of  the  MOU  and  the  Regulations.  One 
such  problem  allegedly  arises  from  the 
requirement  that  third-flag  carriers 
obtain  authorizations  from  the  GOP  to 
serve  the  Trade.  CSAV  maintains  that 
such  a  requirement  is  inconsistent  with 
the  premise  of  "free  access"  to  the 
Trade  and  defeats  the  purpose  of 
Section  19,  which  is  to  guarantee  open 
access.  Further,  CSAV  maintains  that 
the  threat  of  revocation  of  the 
authorization  would  constantly  exist  for 
third-flag  carriers. 


CSAV  submits  that  problems  also 
arise  from  the  two-year  limitation  on 
authorizations.  It  believes  that  many 
shippers,  knowing  in  advance  that  a 
carrier's  right  to  operate  is  only 
temporary,  will  not  offer  cargoes  to  that 
carrier  because  they  look  to  carriers  for 
long-term  stability  of  service.  Further, 
CSAV  contends  that  long  before  the 
authorization  expires,  shippers  will 
refuse  to  risk  giving  cargoes  to  a  carrier 
that  may  not  be  able  to  transport  them  if 
its  authorization  is  not  renewed.  In 
addition,  CSAV  submits  that  carriers 
will  have  little  incentive  to  devote 
capital  expenditures  and  marketing 
efforts  to  a  service  where  the  authority 
to  operate  may  be  terminated  or  not 
renewed.  Therefore,  any  time  limitation 
on  the  authorization  period  allegedly  is. 
in  itself,  a  condition  unfavorable  to 
shipping  and  is  contrary  to  Section  19. 

CSAV  contends  that  additional 
problems  arise  from  the  fact  that 
authorizations  may  be  denied  if  the 
country  of  nationality  of  the  third-flag 
carrier  denies  Peruvian-flag  carriers 
access  to  its  trades.  It  submits  that  this 
will  nullify  the  intent  of  Congress 
underlying  Section  19.  Further,  U.S. 
shippers  and  consignees  will  allegedly 
bear  the  cost,  through  lost  service  and 
higher  rates,  for  a  dispute  between  two 
foreign  governments  which  has  no 
relation  to  U.S.  commerce. 

CSAV  asserts  that  the  notion  that 
Peruvian  authorities  may  deny  certain 
carriers  authorization  to  participate  in 
the  Trade  pursuant  to  the  MOU,  cannot 
be  justified  on  grounds  that  section 
13(b)(5)  of  the  1984  Act  grants  the 
Commission  similar  authority.  CSAV 
states  that  nowhere  has  Congress  or  thr- 
Commission  suggested  that  section 
13(b)(5)  sanctions  would  be  applied  to 
trades  completely  unrelated  to  the 
dispute  in  question. 

CSAV  believes  that  Peruvian 
authorities  will  probably  deny  Chilean 
carriers'  application  for  authorization  on 
the  basis  of  alleged  restrictions  on  the 
operations  of  Peruvian  carriers  in 
Chile's  trade  with  Brazil  and 
Argentina."*  It  explains  that  the  Chilean 
Government  has  suggested  on  several 
occasions  to  the  GOP  a  mutual  opening 
of  trade  with  Brazil.  •  • 


CSAV  suggests  that  even  if  it  were 
granted  an  authorization,  it  would  still 
be  subject  to  the  waiver  requirement  of 
the  Supreme  Decree."  It  maintains  that  ^ 
the  waiver  system  of  the  Supreme 
Decree  makes  it  nearly  impossible  for 
third-flag  carriers  to  operate  in  the 
Trade. 

If  Peru  is  allowed  to  settle  disputes 
with  foreign  nations  by  imposing 
burdens  on  U.S.  commerce.  CSAV 
maintains  that  other  nations  may  follow 
suit.  It  is  concerned  that  other  nations 
may  generate  external  disputes  so  as  to 
create  protected  markets  for  their 
national  carriers  in  their  trade  with  the 
United  States.  If  this  occurs,  CSAV 
believes  that  the  U.S.  trades  could 
become  bilateralized.  CSAV  submits 
that  it  is  not  the  role  of  the  Commission 
to  involve  itself  in  disputes  between 
foreign  nations,  and  to  do  so  would  have 
undesirable  results. 

CSAV  concludes  that  the  Peruvian 
Regulations  do  not  reduce  the 
unfavorable  conditions  in  the  Trade 
and,  in  fact,  worsen  the  problem.  It, 
therefore,  recommends  that  the 
Commission  pursue  its  proceeding  until 
such  time  as  all  carriers  wishing  to  serve 
the  Trade  have  genuine  access  to 
cargoes. 

I.  SCOT/CMA 

SCOT/CMA  submitted  joint 
comments  prior  to  the  issuance  of  the 
Peruvian  Regulations  and  individual 
supplemental  comments  after  the 
Regulations  were  issued.  They  assert 
that  the  facts  in  the  instant  case  show 
that  unfavorable  conditions  do  exist  and 
will  continue  to  exist  as  long  as  the  GOP 
restricts  the  participation  of  third-flag 
carriers  in  the  Trade.  SCOT/CMA  urges 
the  Commission  to  implement  its 
proposed  sanctions  unless:  (1)  All 
carriers  willing  to  serve  the  Trade  are 
granted  authorized  status;  and  (2)  no 
other  law,  rule  or  practice  inhibits  the 
ability  of  any  carrier  to  operate  in  the 
Trade  or  any  shipper  or  consignee  to 
select  the  carrier  of  its  choice. 

SCOT/CM.^  detail  problems  which 
they  allege  exist  in  the  Trade.  These 
problems  include  inadequate  service 
and  the  requirement  that  third-flag 
carriers  obtain  waivers  to  operate." 


'"  Heruvwtn  Rofolulion  No.  044-8e-TC/AC.  whii  h 
excludes  Chilean  cniriers  from  certain  Peruvian/ 
third-country  trades,  remains  in  effect.  Chilean 
Resolution  No.  2.  which  excluded  Peruvian  carriers 
from  certain  Chile/lhird-country  trades,  was 
suspended  on  March  31. 1987.  for  six  months. 
Resolution  No.  2  will  be  revoked  if  Peru  withdraws 
its  restrictions  on  Chilean -flaf;  carriers. 

' '  CSAV  stales  that  Chile  and  Peru  have  idcnliol 
agreements  with  Brazil. 


"  CSAV  interprets  Article  9  uf  the  Ri-solulion 
which  stales  that  the  granting  of  the  aulhorizdiinn 
implies  an  obligation  by  the  operator  oblainl.ig  it  In 
iibide  by  all  Pi.'ruvian  laws  and  regulations 
applicable  to  the  activity  to  be  performed,  lo  mean 
that  the  Supreme  Decree's  waiver  requirement 
would  apply  lo  authorized  third-flag  carriers. 
However,  the  GOP  slates  in  its  Aide-Memoire  thai 
waivers  will  not  lie  required  by  authorized  third-fl.  s 
(.airiirs. 

'»,%•.  n  12. 
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SCOT/CMA  submit  that  the  MOU 
does  not  relieve  the  Commission  of  its 
Congressionaily-mandated  duty  to 
enforce  Section  19  to  adjust  or  meet 
conditions  unfavorable  to  shipping  in 
the  U.S.  foreign  trade.  They  express 
concern  with  certain  provisions  of  the 
MOU  which  they  contend  may 
perpetuate  unfavorable  conditions  in  the 
Trade.  Cited,  for  example,  is  the 
prevision  in  the  MOU  which  enables  the 
Perutiian  authorities  to  deny  authorized 
status  to  certain  third-flag  carriers. 
SCOT/CMA  maintain  that  this  provision 
was  intended  to  allow  Peruvian 
authorities  to  exclude  Chilean-flag 
carriers  from  the  Trade  as  long  as  Chile 
is  denying  Peruvian-flag  carriers  access 
to  the  Chile/Brazil  or  Chile/Argentina 
trade.  Under  this  provision.  U.S. 
shippers  allegedly  could  be  denied  their 
right  lo  use  Chilean-flag  service  if  the 
GOP  convinces  U.S.  authorities  that 
Chile  is  restricting  Peruvian-flag  access 
to  the  Chile/Brazil  or  Chile/Argentina 
trade. 

If  the  GOP  has  a  maritime  dispute 
with  Chile.  SCOT/CMA  contend  that 
Peru  should  limit  its  retaliation  to 
restrictions  on  Chilean  carrier  access  to 
the  Peru/Chile  trade  or  to  comparable 
"disputes  trades."  i.e.,  Peru/Brazil  or 
Peru/Argentina.  They  assert  that  the 
Conunission  should  not  allow  U.S. 
trades  to  be  the  stakes  in  a  dispute 
between  Peru  and  Chile,  nor  allow  the 
resolution  of  disputes  between  two 
foreign  nations  to  be  a  necessary 
predicate  to  Section  19  action. 

SCOT/CMA  believe  that  allowing 
Peru  to  restrict  Chilean-flag  carriers 
access  to  U.S.  trades  because  of 
restrictions  placed  on  Peruvian  carriers 
in  the  Chile/Brazil  trade  could  set  a 
dangerous  precedent.  They  maintain 
that  such  a  precedent  couM  be  used  to 
justify  the  exclusion  of  U.S.  carriers  in  a 
particular  trade  on  the  basis  of  a 
bilateral  cargo  reservation  agreement 
that  the  U.S.  has  with  a  foreign  country. 

SCOT/CMA  concur  with  CSAV  that 
the  GOP's  denial  of  Chilean-flag  carrier 
access  to  U.S.  trades,  under  the 
circumstances  proffered  by  the  GOP, 
cannot  be  compared  to  actions  the 
Commission  can  take  under  section 
13(b)(5)  of  the  1984  Act.  They  argue  that 
sanctions  should  not  be  applied  in 
unrelated  trades  and  would  not  be  so 
applied  under  section  13(b)(5). 

SCOT/CMA  state  that  they  recognize 
that  the  foreign  policy  developed  by  the 
Executive  Branch  pursuant  to  the  MOU. 
may  override  the  Commission's  decision 
to  impose  sanctions.  They  recommend, 
however,  that  until  such  time  as  the 
Resident  informs  the  Commission  that 
the  sanctions  should  be  postponed, 
discontinued  or  suspended,  pursuant  to 


46  CFR  585.13,  the  Commission  should 
implement  its  proposed  sanctions. 

In  CMA's  individual  supplemental 
comments  it  continues  to  support  the 
Commission's  proposed  section  19 
sanctions  against  Peruvian-flag  carriers 
on  the  basis  that  the  Peruvian 
Regulations  do  not  permit  all  third-flag 
carriers  to  operate  in  the  Trade.  In 
SCOT'S  individual  supplemental 
comments  it  states  that  the  denial  of 
Chilean-flag  carriers'  access  to  the 
Trade  is  significant  because  these  are 
the  only  third-flag  carriers  that  have 
offered  service  from  the  U.S.  Atlantic 
and  Gulf  Coasts  to  Peru. 

J.  Tidewater 

Tidewater,  a  U.S.  exporter,  suggests 
that  discontinuance  of  the  proceeding 
would  be  premature.  It  advises  that, 
prior  to  the  GOP  restrictions  placed  on 
Chilean-flag  carriers,  it  had  preferred  to 
employ  sudi  a  carrier  in  the  Trade.  It 
expresses  hope  that  Chilean-flag 
carriers  would  be  granted  the 
authorization  cited  in  the  MOU. 
Tidewater  believes  that  Chilean-flag 
carriers  are  entitled  to  such 
authorization  because  Chilean 
Resolution  No.  2.  excluding  Peruvian- 
flag  carriers  from  certain  Chilean  trades, 
was  rescinded.'* 

Tidewater  describes  current  service  in 
the  Trade  without  Chilean-flag  carriers 
as  usually  acceptable  but  reliably  late. 
Further.  "Tidewater  alleges  a  shortage  of 
readily  available  container  space  in  the 
Trade.  It  explains  that  as  a  small 
exporter  it  distinguishes  itself  from 
larger  exporters  by  superior  service, 
and.  as  a  result,  unreliable 
transportation  greatly  reduces  its 
effectiveness. 

Discussion 

On  the  basis  of  all  the  information 
received,  the  Conunission  finds  that 
"conditions  unfavorable  to  shipping." 
within  the  meaning  of  section  19,  exist  in 
the  foreign  oceanbome  trade  between 
the  United  States  and  Peru.  The  GOP. 
through  its  laws  and  regulations,  has 
imposed  burdens  on  non-Peruvian-flag 
carriers  which  are  not  experienced  by 
Peruvian-flag  carriers.  Further,  shippers 
have  been  deterred  or  restricted  from 
employing  the  carrier  of  their  choice. 
Thus,  the  restrictions  imposed  by  the 
GOP  have  had  an  injurious  effect  on 
carriers,  shippers  and  the  Trade, 
generally. 

While  the  Commission  recognizes  the 
good  faith  efforts  made  by  the  USG  and 
GOP  to  address  the  situation  in  the 
Trade  through  diplomatic  means,  the 
resultant  Peruvian  Resolution  which 


■«Seen.ia 


implements  the  MOU  does  not.  in  our 
opinion,  satisfactorily  resolve  that 
situation.  In  fact,  it  in  effect  continues  in 
place  the  very  types  of  restrictions  and 
impediments  which  prompted  this 
proceeding  in  the  first  instance. 
Although  third-flag  carriers  are  no 
longer  required  to  obtain  "waivers"  for 
individual  shipments,  they  must  now 
obtain  "authorizations"  to  participate  in 
the  Trade.  The  Commission  finds  this 
authorization  process  as  inconsistent 
with  free  access  to  trade  concepts,  as 
was  the  "waiver"  system  it  replaces. 

The  Resolution  puts  third-flag  carriers 
in  a  position  where  it  is  unlawful  for 
them  to  carry  cargoes  in  the  Trade 
without  obtaining  an  authorization. 
Although  U.S.-flag  carriers,  unlike  third- 
flag  carriers,  have  been  able  to 
participate  in  the  Trade,  they 
nevertheless  are  technically  required 
under  the  Supreme  Decree  to  become 
associate  carriers  to  gain  free  access  to 
the  Trade.  On  the  other  hand.  Peruvian- 
flag  carriers  which  compete  for  U.S. 
export  and  import  cargoes  are  subjected 
to  none  of  the  impediments  imposed  on 
non-Peruvian-flag  carriers  by  Peruvian 
cargo  reservation  laws. 

Further,  the  authorization  system,  in 
itself,  could  deter  potential  competitors 
from  entering  the  Trade.  The  fact  that 
the  authorization  would  be  effective 
only  for  a  two-year  period  and  may  be 
terminated  during  that  time  by  the  GOP 
could  also  have  a  similar  effect.  The 
uncertainty  present  in  any  limited  grant 
of  trade  access  authority  could 
discourage  carriers  from  entering  the 
Trade  and  could  influence  a  shipper  not 
to  select  third-flag  carriers  operating 
under  such  limited  authority. 

It  is  therefore  difficult  for  flie 
Commission  lo  view  the  GOP's 
authorization  system  as  substantially 
different  from  the  waiver  system  under 
the  Supreme  Decree.  By  establishing,  at 
the  very  minimum,  condition  precedent 
procedural  requirements,  it  imposes 
artificial  impediments  to  free  and  open 
trade  access  not  dissimilar  to  those 
imposed  by  the  challenged  waiver 
system. 

Prior  pronouncements  by  the 
Commission  clearly  and  unequivocally 
indicate  its  position  on  that  system.  The 
Commission  in  its  letter  of  October  23, 
1986,  to  DOS'  Deputy  Assistant 
Secretary,  Jeffrey  N.  Shane,  advised  that 
a  satisfactory  resolution  to  the  problems 
in  the  Trade  may  not  be  reached  until 
the  GOP  "suspends  any  implementation 
of  its  waiver  system."  Further,  the 
Commission  stated  in  its  Proposed  Rule 
that: 

(t]he  very  existence  of  the  waiver  system  and 
cargo  manifest  certincation  requirement 


Fsdanl  lte#«tar  /  Vol  S2.  No.  234  /  Monday.  December  7.  1967  /  Rules  and  Regulations       46961 


appears  to  deter  shippers  bom  using  non- 
Peruvian-flag  carriers,  indtcations  *re  that 
these  requirements,  even  when  made  subject 
to  some  fonn  of  penalty  imnunity.  have  a 
chilling  effect  on  ■  shipper's  selection  of  the 
carrier  of  its  choice. '  * 

Much  the  same  can  be  said  about  the 
present  "authorization"  procedure. 

It  is  unknown  at  this  time  whether 
Chilean-flag  carriers  will  be  granted 
authorizations  and  allowed  to  operate  in 
the  Trade.  However,  it  does  not  appear 
likely  given  the  existence  of  Peruvian 
Resolution  No.  044-«8-TC/AC*«  which 
excludes  Chilean-flag  carriers  from 
certain  Peru/ third-country  trades. 
Chilean-flag  carriers  have  been  denied 
access  to  the  Trade  for  more  than  one 
year.  Shipper  comments  to  the 
Commission  indicate  that  they  wish  to 
employ  these  carriers  and  did  so  prior  to 
the  carriers'  exclusion  from  the  Trade  by 
the  GOP. 

In  any  event,  the  Commission  cannot 
accept  as  a  satisfactory  resolution  of 
this  matter  an  accommodation  which 
would  permit  the  GOP  to  deny 
authorization  to  a  third-flag  operator  in 
the  U.S./Peru  trade  if  the  country  of 
nationality  of  that  operator  bars 
participation  to  Peruvian-flag  carriers  in 
any  of  its  third-country  trades.  To 
accept  the  proposition  that  the  GOP  can 
settle  disputes  wiHi  fioceign  nations  by 
imposing  burdens  on  U.S.  commerce,  in 
effect,  would  allow  the  GOP  to  hold  the 
U.S.-Peru  trade  hostage  to  obtaining 
concessions  elsewhere.  Allowing  this 
situation  would  establish  a  precedent 
with  serious  implications.  First  and 
foremost,  it  would  abdicate  the 
Commission's  statutorily-mandated 
responsibilities  under  section  19  to 
remedy  unfavorable  conditions  in  the 
United  States  foreign  trade.  As  a  result, 
the  Commission's  ability  to  maintain 
open  trades  and  prevent  interruptions  to 
the  flow  of  U.S.  oceangoing  commerce 
would  be  impaired.  Given  the  number  of 
countries  with  restrictive  maritime 
policies  and  practices,  many  third-flag 


"See Propoaed  Rule.  p.  18. 

'*  As  the  Commiscion  staled  in  issuing  its 
Proposed  Rule:  The  practical  effect  of  Peruvian 
Resolution  No.  0M-8S-TC/AC  is  to  deny  US. 
shippers  the  ability  lo  employ  Chilean-flag  carriers 
which,  prior  to  the  implementation  of  the  Supreme 
Decree,  were  the  major  third-flag  carriers  in  the 
Trade.  Chilean-flag  carriers  are  said  lo  provide 
efTicienl.  low-cost  service  in  the  Trade.  The  denial 
of  such  service,  coupled  with  the  fact  that  Chilean- 
flag  carriers  are  currently  allowed  to  operate  within 
the  Peru/Europe  trade,  may  effectively  create 
conditions  unfavorable  to  shipping  in  the  U.S. 
trades  by  discriminating  against  U.&  shippers  in  the 
U.S.  trade  with  Peru  vis-a-vis  their  competitors 
shipping  cargoes  between  Europe  and  Peru.  The 
result  of  these  restrictions  on  skipping  service  in  the 
Trade  may  l>e  to  put  at  risk  the  Peruvian  markets  of 
U.S.  shippers,  and  bring  at>out  the  loss  of  these 
markets  lo  European  competilof*. 


carriers  could  be  denied  access  to  US. 
trades.  The  result  could  be  a  reduction 
in  competition  with  increases  in  rates 
and  decreases  in  service. 

The  GOFs  denial  of  authorization 
and,  hence,  access  to  the  Trade  under 
the  conditions  set  forth  in  Article  3  of 
the  Resolution,  is  not.  contrary  to  the 
Peruvian  Carriers'  argument  similar  to 
action  the  Commission  can  take 
pursuant  to  section  13(b)(S)  of  the  1984 
Act.  As  explained  by  die  Conunission 
and  noted  by  SCOT/CMA: 

Whatever  sanctions  might  be  imposed  by 
the  Commission  (under  section  13(bHS)|  will 
be  against  those  parties  which  are  either 
directly  or  iiuUrecti)^  responMl>ie  for  undae 
impairment  of  access  of  a  U.S.-flag  vessel  '^ 

Because  the  Commission  finds  that 
the  Peruvian  Resolution  implementing 
the  MOU  restricts  third-flag  carrier 
access  to  the  Trade  and  does  not  allow 
shippers  to  freely  select  their  preferred 
carriers,  k  is  denying  the  request  made 
by  the  U.S.  Executive  Agencies, 
Peruvian-flag  carriers  and  certain  other 
comraenters  to  discontinue  the 
proceeding  and  withdraw  the  Proposed 
Rule. 

Further,  the  Commission  will  not 
discontinue  the  proceeding  based  on 
procedural  and  jurisdictional  challenges 
or  contentions  that  U.S.  interests, 
intJuding  carriers  and  shippers,  have  not 
suffered  any  lasting  harm  and  that,  in 
any  event,  any  difficulties  have  been 
cured  by  the  MOU  and  Resolution." 


"  Docket  No.  S4-22.  Actions  to  Address 
Conditions  Unfavorable  to  Shipping  in  the  Forvign 
Trade  of  the  United  States  and  Conditions  Unduly 
Impairing  Acce»s  of  US.-Flag  Vessels  to  Ocean 
Trade  between  Foreign  Ports.  22  B.Ril.  1422  (1964). 

'*  NAPSA  states  that  the  Commission  does  not 
have  the  statutory  authority  in  these  circumstances 
lo  proceed  under  section  19  and  that  the  instant 
rulemaking  is  procedurally  deficient.  NAPSA  does 
not.  however,  address  these  statutory  and 
procedural  issues,  stating  that  it  understands  that 
CPV,  Neptuno  and  Santa,  the  Peruvian  Carriers,  will 
address  them.  The  Peruvian  Carriers,  however,  do 
not  address  these  issues  in  their  comments  on  the 
Proposed  Role.  These  carriers  did  raise  procedural 
issues  in  their  "Petition  of  Peruvian  Carriers  for 
Changed  Procedure."  April  21. 1967.  The 
Commission  responded  to  the  procedural  issues 
raised  in  this  petition  in  its  "Order  Denying 
Petition."  ser\ed  June  1H.  1987. 

NAPSA  also  urges  in  its  comments  thai  Section  19 
should  not  be  invoked,  as  a  matter  of  policy,  to  deal 
with  incidental  trade  problems  which  result  when 
United  States  curriers  or  shippers  are  not  the  direct 
target  of  foreign  slate  actions.  In  connection  with 
this  argument.  NAPSA  also  urges  the  Commission  lo 
act  with  circumspection  where  there  is  no  adverse 
effect  on  United  Stales  carriers,  alleging  thai  the 
language  and  history  of  the  Merchant  Marine  Act  of 
1920  indicate  that  the  Act's  primary — if  not  sole — 
purpose  was  to  develop,  maintain  and  protect  the 
U.S.-flag  merchant  marine.  While  NAPSA  does  not 
go  so  far  as  lo  argue  that  Section  19  and  tiie 
Commission's  authority  are  so  limited  as  to 
encompass  only  those  U.S.  interests  represented  by 
U.S.-flag  vessels,  its  selective  reading  of  the 
legislative  history  would  restrict  our  "clear" 
statutory  mandate  lo  such  interests,  retegating 


While  U.S.-flag  carriers,  apparently, 
have  been  allowed  to  operate  in  the 
Trade  pursuant  to  their  associate 
status,"  it  is  clear  that  third-flag  carrier 
access  to  the  Trade  has  been  and 
continues  to  be  impaired  and.  in  the 
case  of  Chilean-flag  carriers  in 
particular,  denied  altogether.  The  result 
is  that  U.S.  shippers  have  not  been 
allowed  to  freely  select  the  carrier  of 
their  choice.  Further,  there  is  no 
indication  that  the  Peruvian  Resolution 
will  alleviate  this  situation. 

The  restrictions  imposed  on  third-flag 
carriers  call  into  question  the  argument 
made  by  some  commenters  that  service 
in  the  Trade  is  adequate.  Although  the 
issue  of  service  adequacy  in  the  Trade  is 
a  matter  of  considerable  dispute  among 
those  commenting  on  the  Proposed  Rule, 
"adequacy  of  service  is  not  necessarily 
the  primary  consideration  in  section  19 
proceedings."  **•  But  even: 

*  •  *  |al  showing  that  the  Peruvian-flag 
carriers  and  particularly  the  Peruvian 
national  carrier,  now  offer  "adequate 
service"  might  mean  merely  thai  they  have 
been  able  to  increase  their  share  of  (he 
market  and  consolidate  their  gains  d«iring  the 
period  when  their  third-flag  competitors  were 
excluded  from  the  market  •*•.*' 

As  a  general  matter,  however,  the 
diminution  of  competition  in  the  market 
for  shipping  serv^ices  resulting  from  the 
GOP  Supreme  Decree  appears  to 
contradict  the  carriers'  claims  that  U.S. 
shippers  have  suffered  no  lasting  or 
long-term  detrimental  effects. 

The  Commission  has  also  determined 
that  suspension  of  the  proceeding  for  a 


shipper  interests  to  subordinate  status.  As  the 
Commission  on  numerous  occasions  hiis  pointed 
out.  the  language  of  Section  19  and  the  legislative 
history  of  the  Merchant  Marine  Act  1920.  of  which 
it  is  a  part  indicates  a  far  broader  purpose.  For 
example,  in  advocating  that  the  US.  Shipping  Board 
(now  the  F?k1C)  be  given  power  in  sume  form  lo 
respond  lo  foreign  act6  like  the  British  Board  of 
Trade's  "Orders  In  Council."  the  witness  t)efore  the 
Sienate  Committee  considering  the  bill.  William  L 
Clark  of  the  Pacific  Steamship  Company,  noted  thai 
the  British  Orders  are  "worked  out  in  harmony  with 
Bntish  Commerce  and  British  shipping,  protective  of 
t>olh."  The  Committee  Chairman  responded  that  the 
U.S.  should  "emulate"  the  British  approach. 
Htnrings  Before  the  .Senate  Ccmmillee  on 
Commerce.  Eslablishntenl  of  An  Ani»rivon 
Merchant  Marine.  68th  Cong..  Isl  and  2nd  Si^ss. 
146S-1486  (1919-1S20).  Thereafter,  during 
consideration  of  the  bill  by  the  Senate,  the 
Committee  Chairman  described  the  powers  and 
discretion  conferred  on  ttw  agency  which  was  "lo 
build  up  American  trade.  American  shipping,  and 
American  interests  •  *  '.  We  are  giving  them  this 
power  and  giving  them  this  discretion  to  use  in  Ihe 
interest  of  American  trade  and  American  ship- 
ping "  •  *  .'50  ding.  Rec.  6813  (1920|. 

■*  Associate  status  was  granted  to  Ihe  U.S.-flag 
carriers  prior  to  Ihe  effectiveness  of  the  U.S./Pcru 
Equal  Access  Agreement. 

»•  5e«"  pp.  18-17  of  Proposed  Rule 

"  See  "Order  Denying  Pflitum."  served  |une  18. 
1987.  p.  13. 
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specified  period  of  time,  e.j;.,  90  or  120 
days,  to  provide  an  opportunity  to 
determine  whether  the  implementation 
of  the  Regulations  will  resolve  the 
unfavorable  conditions  in  the  Trade,  is 
rot  an  acceptable  course  of  action.  Such 
action,  just  as  discontinuance,  would 
imply  that  the  Commission  accepts  both 
the  GOP's  authorization  process  for 
third-flag  carrier  access  to  the  Trade 
and  the  practice  by  the  GOP  of  settling 
maritime  disputes  with  foreign  nations 
by  imposing  burdens  on  U.S.  commerce. 
As  noted  above,  the  Commission  finds 
both  of  these  concepts  objectionable. 

Final  Rule 

For  the  reasons  stated  above  the 
Commission  finds  it  necessary  and 
appropriate  to  issue  a  rule,  pursuant  to 
Section  19,  to  adjust  or  meet  conditions 
described  above  which  it  finds 
unfavorable  to  shipping  in  the  Trade 
("Final  Rule"). 

The  Final  Rule  will  suspend  the  tariffs 
of  Peruvian-flag  carriers  operating  in  the 
Trade,  with  the  exception  of  NAPSA's 
FMC  Tariff  No.  3  for  U.S./Iquitos.  Peru, 
service,  unless  such  carriers  obtain 
authorized  status  from  the  Commission. 
NAPSA's  tariff  in  the  U.S./Iquitos  trade 
is  not  being  suspended  because  the 
Commission  finds  this  subtrade  I 

distinguishable  from  the  Trade 
generally,  and  therefore  entitled  to 
different  treatment.  The  Commission      i 
has  not  received  any  complaints  l 

regarding  the  U.S./Iquitos  trade.  I 

Moreover,  there  is  no  alternative  to 
NAPSA's  service  in  this  subtrade. 

The  Commission  recognizes  the 
considerable  efforts  made  by  the  U.S. 
Government  and  GOP  to  resolve  the 
situation  in  the  Trade  through 
diplomatic  channels.  The  MOU  reflects 
these  good  faith  efforts.  Further,  the 
Commission  does  not  intend  to  preclude, 
and  continues  to  support,  a  diplomatic 
resolution  of  the  situation  in  the  Trade. 
The  Final  Rule  will,  therefore,  become 
effective  90  days  from  the  date  of 
publication  in  the  Federal  Register, 
rather  than  the  usual  30  days,  to 
accommodate  any  further  attempts  at  a 
diplomatic  accommodation. 

The  Final  Rule  therefore  allows 
Peruvian-flag  carriers  85  days  from  the 
date  of  publication  in  the  Federal 
Register  in  which  to  act  to  avoid 
suspension  of  their  tariffs  in  the  Trade. 
Such  carriers  may  obtain  authorized 
status  by  filing  with  the  Commission  a 
certificate  from  the  GOP  stating 
unequivocally  that  no  law,  regulation  or 
practice  precludes  any  non-Peruvian- 
flag  vessel  from  competing  in  the  Trade 
on  the  same  basis  as  any  other  vessel.  If 
a  Peruvian-flag  carrier  fails  to  submit 
the  required  certificate  within  the 


prescribed  days,  its  tariffs  will  be 
suspended  5  days  subsequently.  Unless 
implementation  of  the  Peruvian 
authorization  system  is  suspended  and 
all  carriers  wishing  to  operate  in  the 
Trade  are  allowed  to  do  so,  Peruvian- 
fiag  carriers  could  not  obtain  FMC 
authorized  status. 

List  of  Subjects  in  46  CFR  Fart  586 

Cargo  vessels.  Exports,  Foreign 
relations.  Imports,  Maritime  carriers. 
Penalties,  Rates  and  fares.  Reporting 
and  recordkeeping  requirements. 

Therefore,  pursuant  to  section  19(l)(b) 
of  the  Merchant  Marine  Act,  1920.  46 
U.S.C.  app.  876(l)(b),  Reorganization 
Plan  No.  7  of  1961,  75  Stat.  840,  and  46 
CFR  Part  585,  Part  586  is  added  to  Title 
46,  Subchapter  D  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  586— ACTIONS  TO  ADJUST  OR 
MEET  CONDITIONS  UNFAVORABLE 
TO  SHIPPING  IN  THE  UNITED 
STATES/PERU  TRADE  (THE  TRADE") 

586.1  Conditions  unfnvoruble  to  bhipping  in 
the  Trade. 

586.2  Peruvian-flag  carriers  without 
authorized  status — suspension  of  tariffs. 

Authority:  46  U.S.C.  app.  876(1  )(b):  46  CFR 
Part  .■>85;  Reorganization  Plan  No.  7  of  1961,  26 
FR  7.315.  August  12. 1961. 

§  586.1    Conditions  unfavorable  to 
shipping  in  ttie  Trade. 

(d)  The  Federal  Maritime  Commission 
has  determined  that  the  Government  of 
Peru  has  created  conditions  unfavorable 
to  shipping  in  the  foreign  trade  of  the 
United  States  by  enacting,  implementing 
and  enforcing  laws  and  regulations 
which  unreasonably  restrict  non- 
Peruvian-flag  carriers  from  competing  in 
the  Trade  on  the  same  basis  as 
Peruvian-Hag  carriers,  and  additionally 
deny  to  non-Peruvian-flag  carriers 
effective  and  equal  access  to  cargoes  in 
the  Trade.  Moreover,  the  laws  and 
regulations  at  issue  unilaterally  allocate 
and  reserve  export  liner  cargoes  from 
the  United  States  for  carriage  by 
Peruvian-flag  carriers. 

(b)  Peruvian  law  provides  that  non- 
Peruvian-flag  carriers  must  become 
associate  carriers  or  obtain 
authorizations  to  operate  in  the  Trade. 
The  enforcement  of  an  authorization 
system  and  the  ability  of  the 
Government  of  Peru  to  deny  an 
authorization  if  the  country  of 
nationality  of  the  carrier  denies  access 
to  Peruvian  carriers  in  any  of  its  trade 
dealings  with  third-countries 
discriminate  against  U.S.  shippers  and 
exporters,  restrict  their  opportunities  to 
select  a  carrier  of  their  own  choice,  and 


hamper  their  ability  to  compete  in 
international  markets. 

§  586.2    Peruvian-flag  carriers  witliout 
auttKMlzed  status— suspension  of  tariffs. 

(a)(1)  On  a  date  90  calendar  days  from 
the  date  of  publication  of  this  final  rule 
in  the  Federal  Register,  the  following 
tariffs  and  all  amendments  thereto, 
insofar  as  they  relate  to  the  Trade,  shall 
be  suspended,  unless  the  enumerated 
Peruvian-flag  carriers  first  obtain 
authorized  status  pursuant  to  paragraph 
(b)  of  this  section: 

Companio  Peruana  de  Vapores  (CPVJ 

FMC  No.  14— Applicable  BETWEEN 
United  States  Atlantic  and  Gulf  Ports 
AND  Ports  in  South  America,  Trinidad, 
and  the  Leeward  and  Windward 
Islands. 

FMC  No.  15— Applicable  FROM 
United  States  West  Coast  Ports  and 
Mawaii  TO  Ports  in  Chile,  Peru,  Mexico, 
Panama  and  the  West  Coast  of  Central 
America. 

FMC  No.  16— Applicable  FROM  Ports 
in  Chile,  Peru,  Mexico,  Panama  and  the 
West  Coast  of  Central  America  TO 
United  States  West  Coast  Ports  and 
Hawaii. 

Empresa  Naviera  Santa,  S.A. 

FMC  No.  3— Applicable  FROM  Rail 
Container  Terminals  at  United  States 
Pacific  Coast  Ports  TO  Ports  in  South 
America. 

FMC  No.  S-Applicable  FROM  Rail 
Terminals  at  United  States  Interior  Ports 
and  Points  TO  Peru  and  Chile. 

FMC  No.  7— Applicable  BETWEEN 
United  States  Atlantic  and  Gulf  Ports 
AND  Ports  in  Peru. 

Mavj'era  Neptune,  S~/4. 

FMC  No.  1— Applicable  BETWEEN 
United  States  Atlantic  and  Gulf  Ports 
AND  Ports  in  the  Caribbean,  Ports  on 
the  North.  East  and  West  Coast  of  South 
America  (Including  Brazil),  Ports  on  the 
East  and  West  Coast  of  Central 
America,  and  all  Ports  in  Mexico. 

FMC  No.  2— Applicable  BETWEEN 
United  States  Atlantic  Coast  Ports  AND 
Ports  on  the  West  Coast  of  South 
America. 

FMC  No.  4— Applicable  BETWEEN 
Ports  in  Florida  AND  Ports  in  Peru. 

FMC  No.  5— Applicable  BETWEEN 
United  States  Pacific  Ports  AND  Peru 
and  Pacific  Coast  Ports  in  Chile, 
Colombia  and  Ecuador. 

FMC  No.  6— Applicable  BETWEEN 
United  States  Gulf  Ports  AND  Ports  in 
Peru,  Chile  and  Ecuador. 


Naviera  Universal,  S.A.  (Uniline) 

FMC  No.  2— Applicable  BETWEEN 
United  States  Ports  and  Points  AND 
Ports  and  Points  in  Central  America. 
South  America,  Mexico,  and  the 
Caribbean. 

(2)  Other  tariffs  which  may  be  filed  by 
or  on  behalf  of  the  carriers  listed  in 
paragraph  (a)(1)  of  this  section  or  other 
Peruvian-flag  carriers  in  the  Trade  shall 
also  be  suspended  if  the  conditions  of 
paragraph  (b)  of  this  section  are  not  met 

(3)  I'he  right  of  the  carriers  listed  in 
paragraph  (a)(1)  of  this  section,  or  any 
other  Peruvian-flag  carrier  in  the  Trade 
to  use  the  following  conference  tariffs, 
or  any  other  conference  tariff  covering 
the  Trade,  including  intermodal  tariffs 
covering  service  from  interior  U.S. 
points,  will  absent  compliance  with 
paragraph  (b)  of  this  section,  be 
suspended: 

Atlantic  &  Gulf /West  Coast  of  South 
America  Conference 

FMC  No.  2— Applicable  FROM  United 
States  Atlantic  and  Gulf  Ports  TO  West 
Coast  Ports  in  Peru  and  Chile  via  the 
Panama  CanaL 

FMC  No.  S— Applicable  FROM  Points 
in  the  United  States  TO  Points  and  Ports 
in  Chile.  Peru,  and  Bolivia  moving 
through  United  States  AUantic  and  Gulf 
Ports  of  Interchange. 

FMC  No.  5— Applicable  FROM  PoinU 
and  Ports  in  Chile.  Peru  and  Bolivia  TO 
Points  and  Ports  in  the  United  States, 
moving  through  United  States  Atlantic 
and  Gulf  Ports  of  Interchange. 

FMC  No.  6— Applicable  FROM 
Chilean  and  Peruvian  Ports  of  Call  via 
the  Panama  Canal  TO  Ports  of  Call  on 
the  Atlantic  and  Gulf  Coasts  of  the 
United  States. 

(4)  In  the  event  of  suspension  of  tariffs 
pursuant  to  this  paragraph,  all  affected 
conference  or  rate  agreement  tariffs 
shall  be  amended  to  reflect  said 
suspensions.  Operation  by  any  carrier 
under  suspended,  cancelled  or  rejected 
tariffs  shall  subject  said  carrier  to  all 
applicable  remedies  and  penalties 
provided  by  law. 

(b)(1)  In  order  to  avoid  suspension  of 
its  tariffs  pursuant  to  paragraph  (a)  of 
this  section,  or  to  reinstate  tariffs 
suspended  for  previous  failure  to  follow 
the  procedures  prescribed  herein,  each 
Peruvian-flag  carrier  enumerated  in 
paragraph  (a)(1)  of  this  section  must 
secure  authorized  status  from  the 
Federal  Maritime  Commission. 

(2)  Authorized  status  shall  be 
conferred  upon  a  Peruvian-flag  carrier 
upon  that  carrier's  submission  to  the 
Commission  within  85  calendar  days  of 
the  date  of  publication  of  this  final  rule 
in  the  Federal  Register  of  a  certificate 


from  the  Government  of  Peru  stating 
unequivocally  that  no  law,  regulation  or 
policy  of  the  Government  of  Peru  will: 

(i)  Preclude  any  non-Peruvian-flag 
carrier  from  competing  in  the  Trade  on 
the  same  basis  as  any  other  carrier; 

(ii)  Result  in  less  than  meaningful  and 
competitive  access  by  any  non- 
Peruvian-flag  carrier,  to  cargo 
designated  as  reserved  under  Supreme 
Decree  No.  009-86-TC;  and 

(iii)  Impose  any  administrative 
burden,  including  but  not  limited  to,  the 
necessity  to  secure  an  authorization 
based  on  the  national  status  of  the 
carrier,  or  otherwise  discriminate 
against  any  non-Peruvian-flag  carrier  in 
the  Trade. 

(3)  If  no  such  submission  is  made,  the 
tariffs  identified  in  paragraph  (a)  of  this 
section  shall  be  suspended  effective  5 
calendar  days  after  the  expiration  of  the 
85-day  period. 

(c)  When  the  tariff  of  a  Peruvian-flag 
carrier  has  been  suspended  for  failure  to 
secure  authorized  status,  that  carrier 
may  apply  for  authorized  status  by 
submitting  to  the  Commission  the 
certification  described  in  paragraph 
(b)(2)  of  this  section.  Reinstatement  of 
the  tariff  will  occur  upon  Commission 
review  and  approval  of  the  certification. 

(d)  Upon  conferment  of  authorized 
status,  the  Commission  may  require 
periodic  reports  from  the  Peruvian-flag 
carriers  in  order  to  monitor  conditions  in 
the  Trade. 

By  the  Commission. 
Joaeph  C.  Polking. 
Secretary. 

(FR  Doc.  87-27974  Filed  12-4-87;  8:45  amj 
aiLUNO  CODE  6730-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  No.  8S-349] 

Carriage  of  Television  Broadcast 
Stations  on  Cable  Television  Systems; 
Correction 

AOENCV:  Federal  Communications 
Commission. 

action:  Final  rule;  correction. 

summary:  Action  taken  herein  corrects 
an  error  concerning  the  expiration  date 
of  the  mandatory  signal  carriage 
provisions  of  the  must  carry  rules.  These 
provisions  will  now  be  in  effect  until 
June  10, 1992. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Roberts.  Mass  Media  Bureau,  (202) 
632-6302. 

SUPPLEMENTARY  INFORMATION:  On 

March  26, 1987,  we  adopted  revisions  to 
our  new  must  carry  cable  rules  in  a 
Memorandum  Opinion  and  Order 
(Order)  in  MM  Docket  No.  85-349.  52  FR 
17574  (published  May  11, 1987).  It  has 
come  to  our  attention  that  one  revised 
rule  section  (S  76.64  Expiration  of 
mandatory  carriage  provisions)  was 
inadvertantly  omitted  from  the  new 
rules  as  provided  in  Appendix  B  of  that 
Order, 

Accordingly,  Part  76  of  Title  47  of  U»e 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  76— { AMENDED! 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  and  521. 

2.  Section  76.64  is  revised  to  read  as 
follows: 

§  76.64    Expiration  of  mandatory  carrtage 
provisions. 

The  provisions  of  55  76.56.  76.58, 
76.60,  and  76.62(b)  shall  remain  in  force 
until  )une  10, 1992,  and  shall  thereafter 
be  of  no  further  force  or  effect 

Federal  Communications  Commission. 

William ).  Tricarico. 

Secretary. 

[FR  Doc.  87-27982  Filed  12-4-87;  8:45  am) 

BtLUNQ  COOC  SrU-Ot-M 


47  CFR  Part  76 

[MM  Docket  No.  85-349.  GEN  Docket  Na 
$7-107;  FCC  87-3691 

Carriage  of  Television  Broadcast 
Stations  on  Cable  Television  Systems 
and  Technical  Standards  for  Input 
Selector  Switches 

agency:  Federal  Communications 
Commission. 

action:  Final  rule;  stay  of  compliance 
date.        

summary:  Action  taken  herein  stays  the 
compliance  dates  for  implementing  47 
CFR  76.66  input  selector  switches  and 
consumer  education  in  order  to  avoid 
requiring  some  cable  operators  to 
distribute  two  separate  information 
items  within  a  short  period  of  time. 

DATES:  The  compliance  dates  are  stayed 
from  December  10, 1987,  as  adopted  in 
MM  Docket  No.  85-349  and  )anuary  28, 
1988.  as  adopted  in  GEN  Docket  87-107 
to  a  congruent  date  of  February  29, 1988. 


46364        Federal  Register  /  Vol.  52.  No.  234  /  Monday,  December  7,  1987  /  Rules  and  Regulations 


ADDRESS:  Federal  Communications, 
Commission,  Washington,  DC  20554- 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Roberts.  Mass  Media  Bureau.   202) 
632-6302. 

SUPPtEMENTARY  INFORMATION:  1.  Oh 
March  26. 1987.  the  Commission  adopted 
revisions  to  its  regulatory  program  for 
addressing  the  cable  must  carry  matter 
in  a  Memorandum  Opinion  and  Order  in 
MM  Docket  No.  85-349.  52  FR  17574 
(published  May  11. 1987).  In  that  action, 
the  Commission  revised  §  76.66  of  its 
rules,  which  provides  input  selector, 
switch  and  consumer  education 
requirements,  to  specify  that  cable 
"systems  were  to  comply  with  these 
requirements  within  six  months  of  June 
10, 1987,  i.e.  by  December  10, 1987. 
Under  the  provisions  of  §  76.66,  cable 
systems,  inter  alia,  must  provide 
subscribers  information  regarding  the 
purpose  and  function  of  input  selector 
switches  and  offer  to  supply  and  install 
such  switches  for  them  on  an  annual 
basis  through  June  10. 1992.  This  section 
al.so  requires  cable  operators  to  provide 
their  subscribers  with  consumer 
information  on  the  need  for  maintaining 
independent  access  to  off-the-air 
broadcast  signals  annually  on  a 
continuing  basis. 

2.  On  November  19. 1987.  the 
Commission  adopted  a  Report  and 
Order  in  GEN  Docket  No.  87-107  (Report 
and  Order).  FCC  87-357.  which,  inter 
alio,  amended  §  76.66.  These 
amendments  were  to  clarify  that  cable 
operators  may  install  antenna  ground 
systems  for  their  subscribers  and 
separately  charge  for  such  installations 
and  to  add  a  new  information 
requirement  concerning  the  interference 
potential  of  input  selector  switches. 
These  rules  changes  will  become      I 

.  ifective  on  January  28, 1988.  | 

3.  It  has  come  to  our  attention  that 
because  the  amendments  to  §  76.66  do 
i>ot  lake  effect  until  January  28, 198a 
some  cable  operators  could  be  faced 
with  two  informational  requirements — 
one  on  or  prior  to  December  10, 1987, 
and  one  on  January  28, 1988,  seven 
weeks  later.  We  also  have  become 
aware  that  because  of  uncertainty  about 
the  possible  rule  changes  resulting  from 
the  input  selector  switch  technical 
standards  proceeding,  many  cable 
operators  have  delayed  the  distribution 
of  their  switch  offerings  and  consumer 
information  programs.  We  believe  that  it 
would  be  undesirable  to  create  a 
situation  where  a  cable  operator  would 
be  required  to  distribute  two  separate 
information  items  within  a  short  period 
of  time.  This  would  be  burdensome  for 
cable  operators  and  could  lead  to 
confusion  on  the  part  of  subscribers  that 


could  serve  to  hinder  the  effectiveness 
of  the  program  for  encouraging  them  to 
install  and  use  input  selector  switches. 

4.  While  we  intend  for  the  input 
selector  switch  and  consumer  education 
rules  to  be  implemented  as  soon  as 
possible,  we  believe  that  these 
considerations  warrant  additional  time 
for  compliance.  Thus,  for  cable  systems 
that  have  not  yet  mailed  out  the  switch 
offer  and  consumer  information  in 
compliance  with  the  §  76.66  provisions 
in  effect  prior  to  the  Report  and  Order, 
we  are  staying  the  compliance  date  for 
that  section  such  that  all  portions 
thereof  must  be  complied  with  on  the 
same  date.  This  will  allow  time  for  cable 
operators  who  have  not  yet  distributed 
their  input  selector  switch  offer  and 
consumer  information  to  draft  the  new 
information  that  is  required  in  the  recent 
Report  and  Order  and  combine  the 
informational  requirements  of  both 
actions  in  one  distribution.  To  facilitate 
inclusion  of  the  switch  offer  and 
consumer  information  in  the  regular 
statements  of  cable  systems  that  bill  in 
the  first  few  days  of  the  month,  we  are 
extending  the  date  until  February  29. 
1988.  System  operators  that  have 
already  mailed  to  their  subscribers  th^ 
input  selector  switch  offer  and 
educational  materials  required  by 

§  76.66  need  not  send  out  a  revised 
mailing  including  the  material  that  will 
be  mandated  by  §  76.66(a)(5)(iv)  prior  to 
their  next  mailing.  This  will  allow  those 
systems  to  avoid  a  second  mailing  at  - 
this  time  that  could  be  confusing  to 
subscribers.  The  new  information  will 
be  required  to  be  included  in  the  next 
annual  mailing  of  cable  operators  who 
have  already  distributed  the  switch  offer 
and  consumer  information  to  their 
subscribers.  This  additional  information 
should  be  provided  to  all  new 
subscribers,  however,  as  promptly  as 
possible  and  commence  for  all  such 
subscribers  no  later  than  February  29. 
1988. 

5.  Accordingly,  it  is  ordered  that  the 
date  for  compliance  with  §  76.66  of  the 
Commission's  rules.  47  CFR  76.66.  is 
stayed  until  February  29. 1988.  for  cable 
systems  that  have  not  complied,  as  of 
December  10. 1987.  with  the  provisions 
of  §  76.66  in  effect  prior  to  the  adoption 
of  the  Report  and  Order  in  MM  Docket 
No.  87-107.  In  addition,  it  is  ordered  that 
cable  systems  that  have  complied  with 
the  provisions  of  47  CFR  76.66  in  effect 
prior  to  the  adoption  of  that  Report  and 
Order  are  required  only  to  include  the 
new  information  to  their  next  annual 
consumer  information  mailing.  Authority 
for  this  action  is  provided  in  sections 
4(i)  and  303  of  the  Communications  Act 
of  1934.  as  amended. 


List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 
Federal  Communications  Commission. 
William  |.  Tricarico, 
Secretary. 
|FR  Doc.  87-27983  Filed  12^»-87;  8:45  am) 

BILLING  CODE  S712-01-M 

DEPARTMENT  OF  TRANSPORTATION 
Office  Of  the  Secretary 

49  CFR  Part  1 

lOST  Docket  No.  1;  Amdt.  1-221] 

Organization  and  Delegation  of 
Powers  and  Duties 

AGENCY:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary. 
action:  Final  rule. 

SUMMARY:  This  amendment  delegates 
authority  to  the  Federal  Highway 
Administrator  to  take  actions  under 
section  324  of  the  Fiscal  Year  1986 
Department  of  Transportation 
Appropriations  Act.  Also,  a  technical 
correction  is  made  to  a  citation 
concerning  environmental  enforcement 
in  the  delegation  to  all  Administrators. 
EFFECTIVE  DATE:  December  7. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Samuel  E.  Whitehom,  Office  of  the 
General  Counsel.  Department  of 
Transportation.  Washington,  DC,  (202) 
366-9307. 

SUPPLEMENTARY  INFORMATION:  Since 
this  amendment  relates  to  Departmental 
management,  procedures,  and  practice, 
notice  and  comment  on  it  are 
unnecessary  and  it  may  be  made 
effective  in  fewer  than  thirty  days  after 
publication  in  the  Federal  Register. 

The  Secretary  has  determined  that  the 
authority  to  take  certain  actions  under 
section  324  of  the  Fiscal  Year  1986 
Department  of  Transportation 
Appropriations  Act,  enacted  as  part  of 
the  Fiscal  Year  1986  Continuing 
Resolution  (Pub.  L.  99-190.  99  Stat.  1288). 
should  be  delegated  to  the  Federal 
Highway  Administrator.  Under  section 
324.  tolls  collected  for  motor  vehicles  on 
any  bridge  connecting  the  borough  of 
Brooklyn.  New  York,  and  Staten  Island, 
New  York,  shall  only  be  collected  for 
those  vehicles  existing  from  such  bridge 
in  Staten  Island.  The  statute  also 
provides  a  clause  addressing 
enforcement  whereby  the  Secretary  of 
Transportation  shall  withhold  funds  if 
tolls  are  collected  for  those  vehicles 
existing  from  such  bridges  in  the 
borough  of  Brooklyn.  In  addition,  the 
statute  provides  that  toll  bridge 
collection  limitations  can  be  amended 
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upon  a  determination  by  the  Secretary 
of  Transportation. 

Under  49  U.S.C.  322,  the  Secretary  has 
the  authority  to  delegate  responsibilities 
to  other  Departmental  officials  and 
offices.  Therefore,  the  Secretary  has 
determined  that  the  Federal  Highway 
Administrator  should  carry  out  the 
statutory  responsibilities  under  section 
324. 

In  the  delegations  to  all 
Administrators  at  49  CFR  1.45.  a 
technical  correction  to  paragraph  {a)(4) 
is  necessary.  Section  4(f)  of  ihib.  L  86- 
670,  80  Stat.  934  (49  U.S.C.  1653(f))  was 
repealed  by  Pub.  L  97-449.  96  Stat.  2413. 
2419  (1983)  and  recodified  at  49  U.S.C. 
303. 

List  of  Subjects  in  49  CFR  Fart  1 

Authority  delegations  (government 


agencies),  Organization  and  functions 
(government  agencies). 

In  consideration  of  the  foregoing,  Part 
1  of  Title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1— [AMENDED] 

1.  The  authority  of  Part  1  continues  to 
read  as  follows: 

Authority:  49  U.S.C.  322. 

2.  Section  1.45  is  amended  by  revising 
paragraph  (a)(4)  to  read  as  follows: 

§  1.4S    Delegations  to  all  Administrators. 

(a)  *  *  * 

(4)  Carry  out  the  functions  vested  in 
the  Secretary  concerning  environmental 
enhancement  by  49  U.S.C.  303. 


3.  Section  1.48  is  amended  by  adding 
paragraph  (gg)  to  read  as  follows: 

§1.48    Delegations  to  Federal  Highway 
Administrator. 


(gg)  Carry  out  all  of  the  functions 
vested  in  the  Secretary  under  section 
324  of  the  Fiscal  Year  1986  Department 
of  Transportation  Appropriations  Act 
(Pub.  L  99-190. 99  Stat.  1288). 
notwithstanding  the  reservation  of 
authority  under  §  1.44(j)  of  this  part. 

Issued  in  Washington.  DC,  on  NovcmlKT 
30. 1987. 

Jim  Burnley. 

Deputy  Secretary. 

[FR  Doc.  87-27972  Filed  12-4-87;  8:45  am) 
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Proposed  Rules 


Federal  Register 

Vol.  52,  No.  23-J 

Monday,  December  7,  1987 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  f 
proposed  issuance  of  rules  and  ' 

regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  tt>e  rule 
makir>g  prior  to  Vhe  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  905. 959, 971,  and  987 


Expenses  and  Assessment  Rates  for 
Specified  Marketing  Orders 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
c  athorize  expenditures  and  establish 
i  ssessment  rates  under  Marketing     I 
Orders  905,  959,  971,  and  987  for  the  I 
1987-68  fiscal  year  established  for  each 
order.  Funds  to  administer  these 
programs  are  derived  from  assessments 
on  handlers. 

DATE:  Comments  must  be  received  b; ' 
December  17. 1987. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  Fruit  and  Vegetable  Division, 
AMS.  USDA.  P.O.  Box  96456.  Room 
2085-S.  Washington,  DC  20090-6456. 
Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register  and  will  be  available 
for  public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT 
Gary  D.  Rasmussen.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  Room  2530-S,  Washington. 
DC  20090-6456,  telephone  202-175-3918. 
SUPPLEMENTARY  INFORMATION:  This  fule 
is  proposed  under  Marketing  Order  Nos. 
905  (7  CFR  Part  905)  regulating  the 
handling  of  oranges,  grapefruit. 
tangerines,  and  tangelos  grown  in 
Florida;  959  (7  CFR  Part  959)  regulating 
the  handling  of  onions  grown  in  South 
Texas:  971  (7  CFR  Part  971)  regulating 
the  handling  of  lettuce  grown  in  The 
Lower  Rio  Grande  Valley  in  South 
Texas:  and  987  (7  CFR  Part  987) 
regulating  the  handling  of  dates 


produced  or  packed  in  Riverside  County, 
California.  These  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  100  handlers 
of  Florida  citrus.  40  handlers  of  Texas 
onions.  7  handlers  of  Texas  lettuce,  and 
26  handlers  of  California  dates  under 
these  marketing  orders,  and 
approximately  15,000  Florida  citrus 
producers,  160  Texas  onion  producers, 
30  Texas  lettuce  producers,  and  150 
California  date  producers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $100,000. 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

Each  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  Department  of  Agriculture  for 
approval.  The  members  of 
administrative  committees  are  handlers 
and  producers  of  the  regulated 
commodities.  They  are  familiar  with  the 
committees'  needs  and  with  the  costs  for 
goods,  services  and  personnel  in  their 


local  areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity  (e.g.. 
pounds,  tons,  boxes,  cartons,  etc.). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  Recommended  budgets  and 
rates  of  assessment  are  usually  acted 
upon  by  the  committees  shortly  before  a 
season  starts,  and  expenses  are  incurred 
on  a  continuous  basis.  Therefore,  budget 
and  assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Citrus  Administrative  Committee 
met  on  October  16. 1987,  and 
unanimously  recommended  a  1987-88 
budget  of  $239,375  and  an  assessment 
rate  of  $0.00375  per  Vs  bushel  carton  of 
fruit  for  M.O.  905.  This  compares  to  the 
1986-87  budget  of  $242,020  and 
assessment  rate  of  $0.00375  per  carton. 
The  major  expenditure  item  in  the  1987- 
88  budget  is  $113,148  for  employee's 
salaries.  Revenue  for  the  1987-88  season 
is  expected  to  total  $239,375.  Such 
revenue  consists  of  $234,375  in 
assessment  income  based  on  shipments 
of  62,500.000  cartons  of  fruit,  and  $5,000 
in  interest.  Excess  1986-87  assessments 
($21,409)  would  be  placed  in  the 
program  reserve,  resulting  in  a  reserve 
of  $107,447,  an  amount  within  the 
maximum  authorized  under  the  order. 

The  South  Texas  Onion  Committee 
met  on  October  6. 1987.  and 
unanimously  recommended  a  1987-88 
budget  of  $312,380  for  M.O.  959.  The 
proposed  budget  is  $29,153  more  than 
last  year,  due  primarily  to  an  increase  in 
the  promotional  program  budget.  Other 
increases  include  office  salaries  ($4,800) 
and  an  additional  production  research 
project  ($1,656).  The  committee  also 
recommended  an  assessment  rate  of  5'/2 
cents  ($0,055)  per  50-pound  container  or 
equivalent,  the  same  as  last  season. 
Based  on  an  estimated  production  of 
5.760,000  containers,  assessment  income 
will  be  $316,800,  adequate  to  fund 
committee  operations.  The  reserve  at 
$218,520,  is  well  within  the  limit  of  two 


fiscal  period's  expenses  as  allowed  by 
the  order. 

The  South  Texas  Lettuce  Committee 
met  on  September  29, 1987,  and 
unanimously  recommended  a  1987-88 
budget  of  $33,363  for  M.O.  971.  The 
proposed  budget  is  $11,052  less  than  a 
year  ago  due  to  decreased  costs  for 
office  and  field  salaries,  payroll  taxes, 
office  supplies  and  printing,  postage, 
furniture,  research  and  travel  (field).  The 
committee  also  recommended  an 
assessment  rate  of  five  cents  ($0.05)  per 
carton,  a  one  cent  increase  over  last 
season's  (1986-87)  assessment  rate.  This 
rate,  when  applied  to  anticipated 
shipments  of  420.000  cartons,  would 
yield  $21,000  in  assessment  revenue 
which,  when  added  to  $12,363  from 
interest  and  reserve  funds,  would  be 
adequate  to  cover  budgeted  expenses. 

The  California  Date  Administrative 
Committee  met  October  29, 1987,  and 
unanimously  recommended  1987-88 
expenditures  of  $386,267  and  an 
assessment  rate  of  $1.30  per 
hundredweight  for  M.O.  987.  In 
comparison,  1986-87  budgeted 
expenditures  were  $395,000  and  the 
assessment  rate  was  $1.30  per 
hundredweight.  The  major  expenditure 
item  this  year  is  $353,253  for  a  market 
promotion  program.  The  industry  is 
faced  with  a  serious  oversupply  of 
product  dates.  This  program  is 
necessary  to  stimulate  sales.  The  rest  of 
the  anticipated  expenditures  are  for 
program  administration.  Revenue  for  the 
1987-88  season  is  expected  to  total 
$380,000.  Such  revenue  consists  of 
$375,000  in  assessments  based  on 
shipments  of  288.462  hundredweight  of 
dates,  and  $5,000  in  interest.  The 
anticipated  $6,267  deficit  is  to  be 
financed  from  the  program's  operating 
reserve,  which  amounted  to  about 
$21,000  as  of  September  30, 1987. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  onto  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approvals  for  these  programs  need  to  be 
expedited.  The  committees  need  to  have 
sufficient  funds  to  pay  their  expenses 
which  are  incurred  on  a  continuous 
basis. 


List  of  Subjects  in  7  CFR  Parts  905, 959, 
971,  and  967 

Marketing  agreements  and  orders. 
Oranges,  Grapefruit,  Tangerines, 
Tangelos  (P'lorida),  Onions  (Texas), 
Lettuce  (Texas),  Dates  (California). 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  §  §  905.226, 
959.228,  971.227.  and  987.332  be  added  as 
follows: 

1.  The  authority  citation  for  both  7 
CFR  Parts  905,  959,  971.  and  987 
continues  to  read  as  follows: 

Autiiority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  New  §§905.226.  959.228.  971.227.  and 
987.332  are  added  to  read  as  follows: 

PART  905— ORANGES.  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

§  90S.226    Expenses  and  assessment  rate. 

Expenses  of  $239,375  by  the  Citrus 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.00375  per  Vs  bushel  carton  of 
assessable  fruit  is  established  for  the 
fiscal  period  ending  July  31, 1988. 
Unexpended  funds  from  the  1986-87 
fiscal  period  may  be  carried  over  as  a 
reserve. 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

§  959.228    Expenses  and  assessment  rate. 

Expenses  of  $312,380  by  the  South 
Texas  Onion  Committee  are  authorized, 
and  an  assessment  rate  of  $0,055  per  50- 
pound  container  or  equivalent  quantity 
of  assessable  onions  is  established  for 
the  fiscal  period  ending  July  31, 1988. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

PART  971— LETTUCE  GROWN  IN 
LOWER  RIO  GRANDE  VALLEY  IN 
SOUTH  TEXAS 

§  971.227    Expenses  and  assessment  rate. 

Expenses  of  $33,363  by  the  South 
Texas  Lettuce  Committee  are  authorized 
and  an  assessment  rate  of  $0.05  per 
carton  of  assessable  lettuce  is 
established  for  the  fiscal  period  ending 
July  31. 1988.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CALIFORNIA 

§  967.332  Expenses  and  assessment  rate. 

Expenses  of  $386,267  by  the  California 
Date  Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$1.30  per  hundredweight  of  assessable 
dates  is  established  for  the  fiscal  period 


ending  September  30, 1988.  Unexpended 
funds  from  the  1986-87  fiscal  period  may 
be  carried  over  as  a  reser\'e. 

Dated;  November  30, 1987. 
Robert  C  Keeney. 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
(PR  Doc.  87-27965  Filed  12-4-87;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

10  CFR  Part  430 

IDocfcet  No.  CE-RM-87-102) 

Energy  Conservation  Program  for 
Consumer  Products;  Advance  Notice 
of  Proposed  Rulemaking  and  Request 
for  Public  Comments  Regarding 
Energy  Conservation  Standards  for  3 
Types  of  Consumer  Products 

agency:  Department  of  Energy. 
action:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Energy  Policy  and 
Conservation  Act  (EPCA).  as  amended 
by  the  National  Energy  Conservation 
Policy  Act  (NECPA)  and  the  National 
Appliance  Energy  Conservation  Act 
(NAECA),  requires  the  Department  of 
Energy  to  administer  a  program  of 
energy  conservation  standards  for  12 
types  of  household  appliances.  This 
advance  notice  of  proposed  rulemaking 
addresses  three  requirements  of 
NAECA:  To  consider  amending  the 
energy  conservation  standards  for 
refrigerators,  refrigerator-freezers,  and 
freezers:  to  establish  standards  for  small 
gas  furnaces:  and  to  consider 
establishing  energy  conservation 
standards  for  television  sets. 

The  purpose  of  this  advance  notice  of 
proposed  rulemaking  is  to:  (1)  Present 
for  comment  the  product  classes  DOE  is 
planning  to  analyze:  (2)  present  a 
detailed  discussion  of  the  expected 
analytical  methodology  and  analytical 
models  that  the  Department  expects  to 
use  in  performing  the  analysis  to  support 
this  three-product  rulemaking:  and  (3)  to 
facilitate  the  gathering  of  information 
prior  to  publishing  the  notice  of 
proposed  rulemaking. 
DATE:  Written  comments  in  response  to 
this  advance  notice  of  proposed 
rulemaking  must  be  received  by  the 
Department  by  February'  5, 1988. 
ADDRESSES:  Written  comments  are  to  be 
submitted  Ic:  U.S.  Department  of  Energy. 
Office  of  Conser\ation  and  Renewable 
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Energy.  Office  of  Hearings  and  Dockets, 
Energy  Efficiency  Standards  for 
Consumer  Products,  Docket  No.CE-RM- 
87-102,  Room  6B-025,  Forrestal  Building. 
1000  Independence  Avenue  SW.. 
Washington,  DC  20585,  (202)  586-9320. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  J.  McCabe.  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
132,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  (202)  588-9127 

Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy.  Office  of  General  Counsel, 
Mail  Station  GC-12.  Forrestal 
Building.  1000  Independence  Avenue 
SW.,  Washington.  DC  20585.  (202) 
58&-9507 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

a.  Authority 

b.  Background 
U.  Methodology 
UI.  Models.  Data  and  Assumptions 

a.  Engineering  Performance  Models  and 
Costing  Analysis 

1.  Appliance  Classes 

2.  Baseline  units 

3.  Design  options 

4.  Maximum  technologically  feasible 
designs 

5.  Performance  models 

6.  Costing  analysis 

7.  Price — efficiency  relationships 

8.  Data  sources 

9.  Outputs  from  the  Engineering  Analysis 

b.  LBL  Residential  Energy  Model  (LBL- 
REM) 

1.  Structure  of  the  model 

2.  Housing  stock  submodel 

3.  Efficiency  choice  algorithm 

4.  Thermal  integrity 

5.  Modeling  efficiency  standards 

6.  Turnover  of  appliance  stocks 

7.  Calculation  of  market  shares 

8.  Usage  behavior 

9.  Energy  consumption  calculation) 

10.  Model  outputs 

11.  Other  consumer  impacts 
c  Manufacturer  Impact  Models 

1.  Conceptual  approach 

2.  Measures  of  impact 

3.  LBL  Typical  Year  Model  (LBUTYM) 

4.  Data  sources 

d.  Utility  impact  Model 

e.  Sensitivity  Analyses 
IV.  Comments 

a.  Questions  for  Public  Comment 

b.  Comment  Procedures 

I.  Introduction 

a.  Authority 

Part  B  of  Title  lU  of  the  Energy  Policy 
and  Conservation  Act  (EPCA).  Pub.  L 
94-163.  as  amended  by  the  National 
Energy  Conservation  Policy  Act 
(NECPA).  Pub.  L  95-619.  and  by  the 
National  Appliance  Energy 
Conservation  Act  (NAECA),  Pub.  L  100- 


12,*  created  the  Energy  Conservation 
Program  for  Consumer  Products  other 
than  Automobiles.  The  consumer 
products  subject  to  this  program  (often 
referred  to  hereafter  as  "covered 
products")  are:  Refrigerators, 
refrigerator-freezers  and  freezers;  room 
air  conditioners;  central  air  conditioners 
and  central  air  conditioning  heat  pumps; 
water  heaters;  furnaces;  dishwashers; 
clothes  washers;  clothes  dryers;  direct 
heating  equipment;  kitchen  ranges  and 
ovens;  pool  heaters;  and  television  sets; 
as  well  as  any  other  consumer  product 
classified  by  the  Secretary  of  Energy. 
See  section  322.  To  date,  the  Secretary 
has  not  so  classified  any  additional 
products. 

Under  the  Act,  the  program  consists 
essentially  of  three  parts:  Testing, 
labeling,  and  Federal  energy 
conservation  standards.  The 
Department  of  Energy  (DOE  or 
Department),  in  consultation  with  the 
National  Bureau  of  Standards  (NBS),  is 
required  to  amend  or  establish  new  test 
procedures  as  appropriate  for  each  of 
the  covered  products.  Section  323.  The 
purpose  of  the  test  procedures  is  to 
provide  for  test  results  that  reflect  the 
energy  efficiency,  energy  use,  or 
estimated  annual  operating  costs  of 
each  of  the  covered  products.  Section 
323(b)(3).  A  test  procedure  is  not 
required  if  DOE  determines  by  rule  that 
one  cannot  be  developed.  Section 
323(d)(1).  Beginning  one  hundred  and 
eighty  days  after  a  test  procedure  for  a 
product  is  adopted,  no  manufacturer- 
may  represent  the  energy  consumption 
of,  or  the  cost  of  energy  consumed  by 
the  product  except  as  reflected  in  tests 
conducted  according  to  the  DOE 
procedure.  Section  323(c)(2). 

The  Federal  Trade  Commission  (FTC) 
is  required  by  the  Act  to  prescribe  rules 
governing  the  labeling  of  covered 
products  for  which  test  procedures  have 
been  prescribed  by  DOE.  Section  324(a). 
These  rules  are  to  require  that  each 
particular  model  of  a  covered  product 
bears  a  label  that  indicates  its  annual 
operating  cost  and  the  range  of 
estimated  annual  operating  costs  for 
other  models  of  that  product.  Section 
324(c)(1).  Disclosure  of  estimated 
operating  cost  is  not  required  under 
section  324  if  the  FTC  determines  that 
such  disclosure  is  not  likely  to  assist 
consumers  in  making  purchasing 
decisions  or  is  not  economically 
feasible.  In  such  a  case,  FTC  must 


■  Part  B  of  Title  III  of  EPCA  as  amended  by 
NECPA  and  NAECA.  is  referred  to  in  Ihit  notice  as 
the  "Act."  Part  B  of  Title  III  is  codified  at  42  U.S.C 
6291  et  icg.  Part  B  of  Title  III  of  EPCA.  as  amended 
by  NECPA  only,  is  referred  to  in  this  notice  as 
NECPA. 


require  a  different  useful  measure  of 
energy  consumption.  Section  324(c).  At 
the  present  time  there  is  an  FTC  rule 
requiring  labels  under  the  Act  for  the 
following  products:  Room  air 
conditioners,  furnaces,  clothes  washers, 
dishwashers,  water  heaters,  freezers, 
and  refrigerators  and  refrigerator- 
freezers.  44  FR  66475.  November  19. 
1979.  The  FTC  has  proposed  a  rule  to 
require  labels  for  central  air 
conditioners.  45  FR  53340,  August  11, 
1980. 

For  each  of  11  of  the  covered 
products,  the  Act  prescribes  an  initial 
Federal  energy  conservation  standard. 
Section  325(b)-(h).  The  Act  establishes 
effective  dates  for  the  standards  in  1988, 
1990, 1992  or  1993.  depending  on  the 
product,  and  specifies  that  the  standards 
are  to  be  reviewed  by  the  Department 
within  three  to  ten  years,  also  depending 
on  the  product.  Section  325  (b)  through 
(h).  After  the  specified  three-  to  ten-year 
period,  DOE  may  promulgate  new 
standards  for  each  product;  however, 
such  standards  may  not  be  less  stringent 
than  those  initially  established  by  the 
Act.  Section  325(1)(1). 

The  Act  also  directs  E>OE  to  prescribe 
an  energy  conservation  standard  no 
later  than  January  1, 1989,  for  small  gas 
furnaces,  i.e.,  gas  furnaces  having  an 
input  of  less  than  45,000  Btu  per  hour 
and  manufactured  on  or  after  January  1, 
1992.  Section  325(f)(1)(B). 

With  regard  to  another  covered 
product,  television  sets,  the  Act  allows 
the  Department  to  prescribe  an 
applicable  standard;  however,  such 
standard  may  not  become  effective 
before  January  1, 1992.  Section  325(i)(3). 

The  Act  also  permits  the  Department 
to  prescribe  standards  for  any  other 
type  of  consumer  product  that,  using 
certain  criteria,  DOE  may  classify  as  a 
covered  product.  Section  325(i),  (1)  and 
(m).  Any  new  or  amended  standard  is 
required  to  be  designed  so  as  to  achieve 
the  maximum  improvement  in  energy 
efficiency  that  is  technologically 
feasible  and  economically  justified. 
Section  325  (1)(2)(A). 

Section  325(l)(2)(B)(i)  provides  that 
before  DOE  determines  whether  a 
standard  is  economically  justified,  it 
must  first  solicit  comments  on  a 
proposed  standard.  After  reviewing 
comments  on  the  proposal.  DOE  must 
then  determine  that  the  benefits  of  the 
standard  exceed  its  burdens,  based,  to 
the  greatest  extent  practicable,  on  a 
weighing  of  the  following  seven  factors: 

(1)  The  economic  impact  of  the 
standard  on  the  manufacturers  and  on 
the  consumers  of  the  products  subject  to 
such  standard; 
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(2)  The  savings  in  operating  costs 
throughout  the  estimated  average  life  of 
the  covered  product  in  this  type  (or 
class)  compared  to  any  increase  in  the 
price  of,  or  in  the  initial  charges  for.  or 
maintenance  expenses  of,  the  covered 
products  which  are  likely  to  result  from 
the  imposition  of  the  standard; 

(3)  The  total  projected  amount  of 
energy  savings  likely  to  result  directly 
from  the  imposition  of  the  standard; 

(4)  Any  lessening  of  the  utility  or  the 
performance  of  the  covered  products 
likely  to  result  from  the  imposition  of  the 
standard; 

(5)  The  impact  of  any  lessening  of 
competition,  determined  in  writing  by 
the  Attorney  General,  that  is  likely  to 
result  from  the  imposition  of  the 
standard; 

(6)  The  need  for  national  energy 
conservation;  and 

(7)  Other  factors  the  Secretary 
considers  relevant.  In  addition,  the  Act 
specifies  criteria  for  petitions  to  DOE  in 
regard  to  amendments  to  standards. 
Section  325(k).  Under  the  Act.  any 
person  may  petition  the  Department  to 
amend  a  Federal  energy  conservation 
standard  for  any  covered  product. 
Section  325(k)(l). 

b.  Background 

NECPA  required  the  Secretary,  by 
rule,  to  prescribe  energy  efficiency 
standards  for  each  of  13  covered 
products.*  These  standards  were  to  be 
designed  to  achieve  the  maximum 
improvement  in  energy  efficiency  that 
was  technologically  feasible  and 
economically  justified. 

NECPA  provided,  however,  that  no 
standard  for  a  product  was  to  be 
established  if  there  were  no  test 
procedure  for  the  product,  or  if  DOE 
determined  by  rule  either  that  a 
standard  would  not  result  in  significant 
conservation  of  energy,  or  that  a 
standard  was  not  technologically 
feasible  or  economically  justiHed.  In 
determining  whether  a  standard  was 
economically  justified,  the  Department 
was  directed  to  determine  whether  the 
benefits  of  the  standard  exceeded  its 
burdens  by  weighing  the  seven  factors 
set  forth  above. 

NECPA  specified  the  priorities  and 
procedures  to  be  followed  in  adopting 
efficiency  standards.  Nine  of  the  13 
covered  products  were  given  priority. 
These  nine  products  were:  Refrigerators 


and  refrigerator-freezers,  freezers, 
clothes  dryers,  water  heaters,  room  air 
conditioners,  home  heating  equipment 
not  including  furnaces,  kitchen  ranges 
and  ovens,  and  central  air  conditioners. 
The  DOE  published  an  advance  notice 
of  proposed  rulemaking  for  the  nine  first 
priority  products  on  January  2, 1979.  44 
FR  20.  On  December  13, 1979,  the  DOE 
published  an  advance  notice  of 
proposed  rulemaking  for  dishwashers, 
television  sets,  clothes  washers,  and 
humidifiers  and  dehumidifiers.  44  FR 
72276.  An  advance  notice  for  central  air 
conditioners  (heat  pumps)  was 
published  on  January  23. 1980.  45  FR 
5602. 

After  receiving  comments  on  the 
advance  notices,  on  June  30, 1980,  DOE 
published  its  first  proposed  rulemaking 
for  the  nine  products.  45  FR  43976. 
(Hereafter  referred  to  as  the  June  1980 
proposal.)  The  June  1980  proposal  set 
forth  DOE's  proposal  concerning  energy 
efficiency  standards  for  these  covered 
products.  It  also  proposed 
comprehensive  requirements  for 
certification  and  enforcement  of  the 
standards  and  procedures  for  processing 
petitions  by  Slates  that  sought 
exemption  for  regulations  subject  to  the 
general  preemption  requirements  of 
NECPA. 

On  April  2, 1982.  DOE  issued  a  further 
notice  of  proposed  rulemaking  with 
respect  to  the  nine  priority  products.  47 
FR  14424.  {Hereafter  referred  to  as  the 
April  1982  proposal).  With  respect  to 
eight  of  the  products.  DOE  proposed  to 
make  a  determination  that  a  standard 
would  not  result  in  significant 
conservation  of  energy  and  would  not 
be  economically  justified.*  TTie  April 
1982  proposal  also  proposed  rules 
governing  petitions  to  DOE  both  by 
States  to  obtain  exemption  from 
preemption  of  Slate  or  local  energy 
efficiency  standards,  as  well  as  by 
manufacturers  to  obtain  preemption  of 
State  or  local  standards. 

On  December  22, 1982,  DOE  published 
a  final  rule  in  which  EMDE  determined 
that  efficiency  standards  were  not 
warranted  for  clothes  dryers  and 
kitchen  ranges  and  ovens.  47  FR  57198. 
(Hereafter  referred  to  as  the  December 
1982  final  rule.)  At  that  time,  DOE  also 
adopted  final  procedures  by  which 
States  might  obtain  exemption  for  State 
or  local  efficiency  standards  from 
Federal  preemption,  and  by  which 
manufacturers  might  obtain  preemption 


•  The  comiwner  prodncts  covered  by  NKPA 
included:  Refngeratort  and  refriuerator-freewrs; 
freezers:  dishwashers:  clothes  dryers;  water  heaters; 
room  air  conditioners:  home  healing  equipment  not 
including  famaces:  televiston  sets;  Vitchen  ranges 
and  ovens:  ckjtties  washers;  hnniidiriers  and 
dehumidifiers  (Antral  air  conditioners:  and 
furnaces. 


'  The  April  1982  proposal  did  not  propose  any 
rule  with  respect  to  the  product  type  "ho«ne  heating 
equipment,  not  inctuding  furnaces"  or  with  respect 
to  that  class  of  the  product  water  heaters  made  up 
of  heat  pump  water  heaters  or  with  respect  to  those 
classes  of  the  product  central  air  conditioners  that 
are  heat  pumps. 


of  a  State  or  local  standard  not 
otherwise  preempted. 

On  August  30, 1963.  DOE  published  a 
final  rule  with  respect  to  the  remaining 
six  covered  products:  Refrigerators  and 
refrigerator-freezers,  freezers,  water 
heaters,  furnaces,  room  air  conditioners 
and  central  air  conditioners.  48  FR 
39376.  (Hereafter  referred  to  as  the 
August  1983  final  rule).  For  each  of  the 
six  products  covered  by  the  August  1983 
final  rule,  except  central  air 
conditioners.  DOE  determined  that  an 
energy  efficiency  standard  would  not 
result  in  significant  conservation  of 
energy  and  would  not  be  economically 
justified.  With  respect  to  central  air 
conditioners.  DOE  found  that  an  enei^ 
efficiency  standard  would  result  in 
significant  conservation  of  energy,  but 
would  not  be  economically  justified. 
On  April  1, 1985,  DOE  published  a 
proposed  rule  with  respect  to  four 
covered  products:  Dishwashers, 
television  sets,  clothes  washers  and 
humidifiers  and  dehumidifiers.  50  FH 
12966.  (Hereafter  referred  to  as  the  April 
1985  proposal).  For  each  of  the  four 
products  covered  by  the  1985  proposal, 
DOE  proposed  that  an  enei^y  efficiency 
standard  would  not  be  economically 
justified  and  would  not  result  in  a 
significant  conservation  of  energy. 

During  1983,  DOE's  December  1962 
and  August  1983  final  rules  were 
challenged  in  a  lawsuit  brought  by  the 
Natural  Resources  Defense  Council 
(NRDC)  and  others  against  the 
Department.  On  July  16, 1985,  the  U.S. 
Court  of  Appeals  set  aside  DOE's 
December  19B2  and  August  1983  final 
rules.  NRDC  v.  Herrington,  766  F.2d  1355 
(D.C.  Cir.  1985). 

Consequently,  on  March  5, 1986,  DOE 
published  notices  in  the  Federal  Register 
removing  the  December  1982  and  August 
1983  final  rules  and  withdrawing  the 
April  1985  proposal.  51  FR  7549  and  51 
FR  7582. 

The  National  Appliance  Energy 
Conservation  Act  (NAECA),  which 
became  law  on  March  17, 1987.  amended 
EPCA  in  part  by:  Redefining  "covered 
products"  (specifically,  refrigerators/ 
refrigerator-freezers,  and  freezers  were 
combined  into  one  product  type  from 
two;  humidifiers  and  dehumidifiers  were 
deleted:  and  pool  heaters  were  added); 
establishing  Federal  energy 
conservation  standards  for  11  of  the  12 
covered  products  (with  television  sets 
being  the  exception):  and  creating  a 
schedule  for  which  the  standard  levels 
are  each  to  be  reviewed  to  determine  if 
they  should  be  amended. 

The  Act  directs  DOE  to  publish  an 
advance  notice  of  proposed  rulemaking, 
with  a  60-day  comment  period,  in 
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advance  of  the  Department's 
consideration  of  prescribing  a  new  or 
amended  standard.  Section  325(m)(l). 
Publication  of  the  final  rule  in  the  | 

Federal  Register  for  which  this  ' 

document  is  an  advance  notice  is 
scheduled  by  January  1. 1989.*  The 
purpose  of  this  rulemaking  is  three-fold: 
(1)  To  review  the  minimum  energy 
efHciency  standards  for  refrigerators, 
refrigerator-freezers,  and  freezers 
(hereafter  referred  to  as  refrigerators) 
that  have  been  established  by  the  Act; 
to  propose  energy  efficiency  standards 
between  71  percent  and  78  percent 
efficiency  for  small  gas  furnaces,  i.e., 
those  having  an  input  rate  less  than 
45,000  Btu  per  hour;  and.  to  consider  the 
establishment  of  an  energy  conservation 
standard  for  television  sets. 

n.  Methodology 

This  section  provides  a  brief 
description  of  the  analysis  of  the 
impacts  of  standards.  It  offers  an 
overview  of  the  analytic  methodology. 
and  discusses  the  major  components  of 
the  analysis:  The  Engineering  Analysis, 
the  Manufacturer  Analysis,  and  the 
Impact  Analysis  which  includes  the 
Consumer  Analysis.  The  section  also 
discusses  the  interrelationships  among 
the  components  which  ensure 
consistency  throughout  the  analysis. 

A  later  discussion.  Impact  Models. 
Data  and  Assumptions,  describes  the 
computer  models  used  in  the  analysis. 
The  models  predict  the  response  of 
consumers,  manufacturers,  and  utilities 
to  future  changes  in  the  economy, 
including  the  imposition  of  energy 
conservation  standards.  Quantitative 
estimates  of  the  impacts  of  standards 
will  be  calculated  from  the  outputs  from 
the  models.  The  models  that  will  be 
utilized  in  the  analysis  are: 

•  Engineering  Performance  Models 

•  Consumer  Impact  Models  1 

•  Manufacturer  Impact  Models  I 

•  Utility  Impact  Model 

The  function,  data  sources,  assumptions 
and  validity  of  the  results  for  each 
model  are  discussed  below. 

The  impact  of  appliance  conservation 
standards  will  be  determined  by 
comparing  projections  under  the  base 
case,'  with  the  projections  under 


*  The  Act  requires  DOE  to  publish  a  final  rule  for 
small  furnaces  by  January  1. 1989.  and  for 
refrigerators,  refrigerator-freezers,  and  freezers  by 
July  1, 1989.  DOE  is  combining  these  rulemaking 
items  into  one  action  and  is  using  the  earlier 
rulemaking  schedule. 

*  Three  different  interpretations  of  base  case  are 
necessary  when  analyzing  the  three  products  of 
today's  notice.  For  refrigerators,  the  base  case 
assumes  implementation  of  the  conservation 
standards  set  by  the  Act.  For  television  sets,  the 
base  case  assumes  no  regulation.  For  small  gas 


potential  standards.  These  projections 
will  first  be  made  for  a  base  case  by  use 
of  the  analytic  models  described  below. 
The  calculations  will  then  be  repeated 
imposing  the  potential  standard  levels. 

The  differences  between  the 
projections  of  the  energy  consumption 
and  economic  variables  in  the  base  and 
standards  cases  provide  quantitative 
estimates  of  the  impacts  of  the. 
standards.  To  evaluate  the  significance 
of  the  differences,  a  sensitivity  analysis 
will  be  performed  on  the  key  parameters 
and  assumptions. 

The  economic  analysis  will  be 
performed  in  the  following  areas: 

•  An  Engineering  Analysis,  which 
establishes  the  technical  feasibility  and 
product  attributes  including  costs  of 
design  options  to  improve  appliance 
efficiency. 

•  A  Manufacturer  Analysis,  which 
provides  an  estimate  of  manufacturers' 
response  to  the  proposed  standards. 
Their  response  is  quantified  by  changes 
in  several  financial  performance 
measures. 

•  A  Consumer  Analysis,  which 
forecasts  appliance  sales,  efficiencies, 
energy  use.  and  consumer  expenditures. 

•  A  separate  Life-Cycle  Cost  Analysis 
to  evaluate  the  savings  in  operating 
expenses  relative  to  increases  in 
purchase  price. 

•  A  Utility  Analysis  that  measures 
the  impacts  of  the  altered  energy- 
consumption  patterns  on  electric 
utilities. 

•  An  Industry  Impact  Analysis  that 
provides  the  financial  and  competitive 
impacts  on  the  appliance  industry. 

•  A  Cost-Benefit  Analysis  that 
collects  the  results  of  all  the  analyses 
into  the  net  benefits  and  costs  from  a 
national  perspective. 

Each  analysis  area  will  be  performed 
for  each  of  the  three  products  under 
consideration.  The  results  of  the 
Engineering  Analysis  will  be  reviewed 
by  DOE  to  determine  whether  standards 
for  each  product  could  yield  measurable 
energy  savings.  If  standards  would  not 
yield  energy  savings,  for  example,  if 
there  is  no  combination  of  design 
options  that  would  result  in  improved 
product  efficiency,  the  analysis  will  be 
terminated.  If  energy  savings  are 
possible,  then  a  detailed  analysis  is 
performed.  In  the  case  of  small  gas 
furnaces,  the  Act  asks  for  consideration 
of  a  range  of  efficiencies;  therefore,  the 
analysis  is  performed  using  a  base  case 


furnaces,  the  base  case  assumes  no  regulation  even 
though  no  regulation  is  not  an  option  under  the  Act. 
This  latter  interpretation  is  necessary  to  allow  for 
quantitative  analysis  of  the  impacts  of  the  legislated 
candidate  levels  for  small  gas  furnaces,  i.e.,  not  less 
than  71  percent  and  not  more  than  78  percent  AFUE. 


which  assumes  no  regulation  and 
standards  cases  at  71  and  78  percent. 
Since  efficiencies  between  71  and  78 
percent  are  not  well  defined  in  terms  of 
inherent  design  options,  DOE  believes 
that  only  these  two  standards  cases 
should  be  analyzed.  For  television  sets 
and  refrigerators,  refrigerator-freezers, 
and  freezers,  the  analysis  will  be 
performed  for  a  base  case  plus  three 
levels  of  standards.  The  levels  to  be 
analyzed  will  be  selected  after  the 
Engineering  Analysis  is  completed  and 
reviewed. 

There  is  interaction  among  the 
Engineering,  Consumer,  Utility  and 
Manufacturer  Analyses.  The 
Engineering  Analysis  establishes 
appliance  designs  and  related  attributes 
such  as  efficiency  and  costs.  Based  on 
the  relationships  between  the  prices  and 
efficiencies  of  design  options,  the 
Consumer  Analysis  forecasts  sales  and 
efficiencies  of  new  and  replacement 
appliances.  These  data  are  used  as 
inputs  to  the  Manufacturer  Analysis, 
which  uses  them  to  determine  the 
financial  impacts  on  prototypical  firms 
within  the  industry.  "The  Consumer 
Analysis  also  forecasts  energy  savings 
and  consumer  expenditures  on  the 
purchase  and  operation  of  the 
appliances.  Consumer  expenditures 
(both  purchase  and  operation)  are 
employed  in  the  Life-Cycle  Cost 
Analysis  to  determine  consumer 
impacts.  Changes  in  sales,  revenues, 
investments,  and  marginal  costs  of 
utilities  are  calculated  from  the  energy 
savings  in  the  Utility  Analysis. 

Three  periods  of  time  are  considered 
by  the  analysis.  First,  the  analysis 
extends  over  a  time  period  that  is 
consistent  with  the  lifetimes  of  each  of 
the  products.  Second,  the  Manufacturer 
Analysis  is  performed  for  a  typical  year 
after  the  standards  have  been  imposed. 
The  typical  year  selected  is  the  fifth,  by 
which  time  all  major  impacts  of  a 
standard  would  have  occurred.  Third, 
the  Engineering  Analysis  examines  the 
technical  feasibility  of  improving  the 
efficiency  of  the  covered  products 
before  the  standards  are  effective — 
within  the  next  three  to  five  years. 

III.  Models,  Data  and  Assumptions 

a.  Engineering  Performance  Models  and 
Costing  Analysis 

The  Engineering  Analysis  addresses 
two  statutory  requirements.  The  first 
requirement  is  the  Department's 
evaluation  of  the  maximum 
improvements  in  energy  efficiency  that 
are  technologically  feasible.  The  second 
relates  to  the  lessening  of  utility  to  the 
consumer  of  any  of  the  covered  products 


due  to  the  imposition  of  standards.  In 
addition,  the  Engineering  Analysis 
provides  infonnation  on  cfficienci«B. 
manufacturing  costs,  and  appliance 
prices  to  other  components  of  the 
overall  analysis. 

The  features  of  appliances  that 
provide  utility  to  the  consumer  are 
incorporated  into  the  analysis  through 
the  creation  of  appliance  classes. 
Classes  are  a  subset  of  appliance  types. 
For  example,  refrigerator-freezers  and 
freezers  comprise  an  appliance  type, 
while  top-mounted  automatic  defrost 
refrigerator-freezers  comprise  an 
appliance  class.  The  Engineering 
Analysis  develops  cost  and  efficiency 
data  for  a  set  of  design  options  within 
each  appliance  class.  These  data  are  the 
output  of  the  engineering  performance 
models  and  costing  analysis  discussed 
in  subsections  5-9,  below. 

1.  Appliance  Classes 

TTie  first  step  in  the  Engineering 
Analysis  is  to  segregate  product  types 
into  separate  classes  to  which  different 
energy  conservation  standards  apply. 
Classes  are  differentiated  by  the  type  of 
energy  use  (oil,  natural  gas  or 
electricity),  or  capacity  or  performance- 
related  features  that  provide  utility  to 
the  consumer  and  affect  efficiency. 
Classes  are  differentiated  in  order  to 
ensure  that  consumer  products  having 
different  capacities  or  other 
performance-related  features  affecting 
efficiency  and  utility  remain  available  to 
consumers. 

For  each  of  the  three  appliances,  the 
following  are  the  classes  that  the 
Department  plans  to  review.  DOE 
welcomes  comments,  in  response  to 
today's  notice,  on  whether  additional 
classes  are  needed. 

(i)  Refrigerators/Refrigerator-Freezers/ 
Freezers 

The  following  are  the  classes  of 
refrigerators  for  which  the  Act 
established  standards.  The  Department 
is  planning  to  use  the  same  product 
classes  in  its  review  of  standards. 
Refrigerators  and  Refrigerator-Freezers 

with  manual  defrost 
Refrigerator-Freezers — partial  automatic 

defrost 
Refrigerator-Freezers — automatic 
defrost  with: 
Top-mounted  freezer  without  through- 

the-door  ice  service 
Side-mounted  freezer  without  through- 

the-door  ice  service 
Bottom-mounted  freezer  without 

through-the-door  ice  service 
Top-mounted  freezer  with  throuRh- 

the-door  ice  service 
Side-mounted  freezer  with  through- 
the-door  ice  service 
Upright  Freezers  with: 


Manual  defrost 
Automatic  defrost 
Chest  Freezers  and  all  other  freezers 

(ii)  Television  Sets 

Two  classes  of  television  sets,  color 

and  monochrome  (black  and  white),  are 
specified  in  this  notice.  These  classes 
are  distinguished  by  their  ability  to 
reproduce  images  in  color,  a 
performance-related  feature  that  affects 
utility  and  efficiency. 

Color  television  sets  consume  more 
energy  than  comparable  monochrome 
television  sets  usually  because  of  the 
use  of  multiple  electron  guns,  whereas, 
monochrome  television  sets  use  only 
one  electron  gun.  For  this  reason,  energy 
efficiency  levels  achieved  by 
monochrome  television  sets  are  not 
achievable  for  color  television  sets. 
Since  color  television  sets  and 
monochrome  television  sets  offer 
distinct  differences  in  utility  to  the 
consumer,  DOE  is  specifying  separate 
classes  for  color  and  monochrome 
television  sets. 

(iii)  Small  Furnaces 

Two  classes  of  small  gas  furnaces,* 
weatherized  (outdoor)  and  non- 
weatherized  (indoor),  are  specified  in 
this  notice.  These  classes  are 
distinguished  by  their  ability  to  be 
installed  outdoors,  a  performance- 
related  feature  that  affects  utility  and 
efficiency.  The  weatherized  (outdoor) 
furnace  provides  the  owner  with  the 
utility  of  saving  indoor  space.  The 
weatherized  furnace  is  typically  less 
energy  efficient  than  a  comparable  non- 
weatherized  (or,  indoor)  furnace 
because  the  "jacket"  energy  losses  of  a 
weatherized  fiirnace  will  usually  exceed 
the  infiltration  energy-losses  of  an 
indoor  furnace.  The  test  procedures  for 
furnaces  recognize  these  differences  and 
prescribe  different  efficiency  calculation 
methods  for  these  two  types  of  furnaces. 

2.  Baseline  Units 

For  the  purpose  of  generating  a  cost/ 
efficiency  relationship  the  Engineering 
Analysis  needs  to  define  a  starting  point 
or  baseline.  The  Engineering  Analysis 
uses  information  gathered  from  trade 
organizations,  manufacturers,  and 
consultants  with  expertise  in  specific 
product  types  to  select  a  baseline  unit. 


*  The  Act  requires  the  Department  to  establish 
minimum  energy  efficiency  standards  for  gas 
furnaces  (other  than  furnaces  designed  solely  for 
installation  in  mobile  homes)  having  an  input  of  less 
than  45.000  Btu  per  hour.  Although,  by  definition,  a 
furnace  could  be  a  forced-air  furnace  or  a  boiler. 
DOE  has  reviewed  the  legisUlive  background 
regarding  small  gas  furnaces  and  finds  no  mention 
of  boilers.  Consequently,  the  Department  interprets 
this  provision  to  be  applicable  only  to  gas.  forced- 
air  furnaces. 


In  past  analyses  a  baseline  unit 
represents  a  typical  model  within  an 
appliance  dass  sold  during  the  base 
year  of  the  analysis.  For  this  analysis, 
DOE  intends  to  use  the  same  baseline 
units  as  in  the  April  1982  and  April  1985 
proposals.**  Once  identified,  each 
baseline  unit  is  characterized  by  its 
efficiency-related  design  options. 

3.  Design  Options 

The  Engineering  Analysis  identifies 
individual  or  combinations  of  design 
options  with  a  potential  for  improving 
energy  efficiency.  Design  options  that 
are  on  the  market  or  that  are  likely  to  be 
on  the  market  by  the  time  standards  are 
effective  will  be  considered.  The 
follov^ng  is  a  list  of  design  options  that 
will  be  examined: 
(i)  Refrigerators  and  refrigerator-freezers 

(A)  Foam  insulation  substitution  in 
doors 

(B)  Increased  door  insulation 
thickness 

(C)  High-efficiency  compressor 
substitution 

(D)  Double  door  gasket 

(E)  Anti-sweat  heater  switch 

(F)  Increased  cabinet  insulation 
thickness 

(G)  Reduced  heat  load  of  through-the- 
door-feature 

(H)  Increased  evaporator  surface  area 
(I)  Hybrid  evaporator 
(J)  Adaptive  defrost  control 
(K)  Fan  and  fan  motor  improvement 
(L)  Enhanced  heat  transfer  surfaces 
(M)  Mixed  refrigerants 
(N)  Fluid  control  valves 
(OJ  Improved  foam  insulation 
(Pj  Evacuated  insulation  panels 
(Q)  Two  compressor  system 
(R)  Use  of  natural  convection  currents 
(S)  Location  of  compressor  and 
condensers 
(ii)  Freezers 

(A)  Foam  insulation  substitution  in 
cabinet 

(B)  Foam  insulation  substitution  in 
door 

(C)  Increased  cabinet  insulation 
thickness 

(D)  Increased  door  insulation 
thickness 

(E)  High-efficiency  compressor 
substitution 

(F)  Double  door  gasket 

(G)  Adaptive  defrost  control 

(H)  Fan  and  fan  motor  improvement 
(1)  Enhanced  heat  transfer  surfaces 
(])  Mixed  refrigerants 


*  See  Consumer  Products  Efficiency  Standards 
Engineering  Analysis  Document.  March  1982.  DOE/ 
CE-0030  and  Technical  Support  Document  Energy 
Use  Projections  for  Four  Consumer  Products.  DOE/ 
CS/20315-1.  March  1985. 


Federal  Register  /  Vol.  52.  No.  234  /  Monday.  December  7.  1987  /  Proposed  Rules 


46372 


(K)  Fluid  control  valves 
(L)  Improved  foam  insulation 
(M)  Evacuated  insulation  panels 
(N)  Use  of  natural  convection  currents 
(O)  Location  of  compressor  and 
condensers 
(iii)  Television  sets 

(A)  Remote  control 

(B)  Electronic  tuning 

(C)  Automatic  color  control 

(D)  Vertical  interval  reference 

(E)  Brightness  sensor 

(F)  Voltage  regulating  power  source 

(G)  Display  device 
(H)  One-gun  tube 

(iv)  Small  furnaces 

(A)  Increased  heat  exchanger  surface 
area  i 

(B)  Intermittent  ignition  device  (IID) 

(C)  Power  burner  or  power  vent 

(D)  Increased  insulation 

(E)  Additional  improvement  of  steady- 
state  efficiency  / 

(F)  Two-stage  and  modulating  burners 

4.  Maximum  Technologically  Feasible 
Designs 

The  analysis  also  will  identify  the 
combination  of  design  options  in  each 
class  that  DOE  believes  would  yield  the 
highest  efficiency  and  could  be 
commercially  produced  by  the  time 
standards  are  effective.  This  represents 
the  maximum  technologically  feasible 
efficiency  level  given  the  design  options 
currently  in  use  or  in  prototypes. 

5.  Performance  Models 

Computer  simulation  models  will  be 
used  to  determine  efficiency  levels  for 
various  design  options  for  refrigerator- 
freezers,  freezers  and  television  sets. 
The  refrigerator  models  were  developed 
for  the  June  1980  proposal  and  include 
detailed  heat  transfer  and  refrigeration 
algorithms.  Television  set  energy 
consumption  is  based  on  data  collected 
by  DOE,  including  data  obtained  from 
manufacturer  testing.  For  small  i 

furnaces,  the  efficiency  levels 
corresponding  to  various  design  options 
will  be  determined  from  laboratory  test 
data.  These  data  are  found  in  the 
Directory  of  Certified  Furnace  and 
Boiler  Efficiency  Ratings  published  by 
the  Gas  Appliance  Manufacturers 
Association  (GAMA).  Design  options 
are  the  same  as  those  in  the  GAMA 
directory.  I 

6.  Costing  Analysis  ' 

The  manufacturer  cost  data  are  being 
obtained  through  a  process  that  includes 
meetings  and  evaluation  of 
manufacturing  facilities,  manufacturers' 
costing  data,  and  review  of  the  data 
received.  The  cost  data  that  will  be 
presented  for  each  product  class  will 
represent  the  average  of  figures 
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obtained  from  at  least  two  different 
sources.  It  will  be  in  the  form  of 
incremental  cost  data  disaggregated  into 
labor,  purchased  parts,  materials, 
shipping/packaging  and  tooling. 

7.  Price-Efficiency  Relationships 

The  results  of  the  Engineering 
Analysis  are  summarized  in  the  price- 
efficiency  relationships  that  show  the 
efficiency,  unit  energy  consumption,  and 
cost  of  each  design  option,  and 
combination  of  design  options,  for  each 
appliance  class.  Manufacturer  and 
dealer  markups  are  applied  to  the 
manufacturing  costs  to  determine  the 
purchase  price  of  the  appliance.  For 
furnaces,  an  installation  cost  and  an 
annualized  maintenance  cost  are 
included  to  get  the  overall  cost.  The 
price-efficiency  relationships  are  a 
fundamental  input  to  the  Consumer 
Analysis. 

8.  Data  Sources 

Shipments  data  will  be  based  on 
information  from  industry  sources  and 
published  data  from  industry  trade 
associations.  Cost  of  purchased 
materials  and  parts  will  be  based  on 
quotations  from  the  suppliers  of  these 
items.  Data  on  engineering  and  labor 
costs  are  to  be  taken  from  on-site  visits 
to  manufacturing  plants  and  published 
sources. 

9.  Outputs  From  the  Engineering 
Analysis 

For  each  combination  of  design 
options  considered,  the  models  and  data 
provide: 

•  Energy  efficiency  (expressed  as  the 
DOE  energy  factor);  ^ 

•  Increased  material,  purchased  parts, 
labor,  and  investment  costs  for  medium* 
and  large  manufacturers  by  product 
class; 

•  Annual  energy  consumption  per  unit 
(based  on  DOE  test  procedures); 

•  The  relationship  between  price  and 
efficiency  level  by  product  class;  and 

•  Other  information  on  product 
characteristics,  such  as  maintenance 
costs. 

b.  LBL  Residential  Energy  Model  [LBL- 
REM) 

Early  energy  demand  modeling 
focused  on  engineering  estimates  or  on 
the  relationship  between  energy 

'  The  energy  factor  is  a  measurement  of  energy 
efficiency  derived  from  the  DOE  test  procedure  for 
that  product. 

•  As  was  the  case  with  the  April  1982  proposal, 
small  manufacturers  were  not  analyzed  separately. 
No  general  manufacturing  approach  could  be 
identified  for  these  firms  because  of  the  wide 
variability  in  their  approach  to  manufacturing. 
Therefore,  small  manufacturers  costs  have  been 
assumed  to  equal  those  of  medium  manufacturers. 


consumption  and  economic  growth.  In 
the  1970'8,  Oak  Ridge  National 
Laboratory  (ORNL)  developed  the  first 
model  to  integrate  these  two  important 
aspects,  the  Engineering-Economic 
Model  of  Residential  Energy  Use  (ORNL 
Model).  That  model  was  brought  to 
Lawrence  Berkeley  Laboratory  (LBL)  in 
1979,  and  adapted  to  the  analysis  of 
Federal  appliance  efficiency  standards. 
The  ORNL  Model  used  in  the  earlier 
rulemakings  has  been  documented  in  the 
Consumer  Products  Efficiency 
Standards  Economic  Analysis 
Document,  DOE/CE-029,  March  1982. 
The  ORNL  Model  has  been  updated  by 
LBL,  resulting  in  the  LBL  Residential 
Energy  Model  (LBL-REM)  which  is 
summarized  below. 

The  LBL-REM  forecasts  the  appliance 
purchase  choices  that  households  make, 
as  well  as  their  subsequent  appliance 
usage  behavior  and  energy  consumption. 
The  model  uses  engineering  estimates  of 
the  characteristics  of  particular  designs 
of  appliances,  and  calculates  the 
national  impacts  of  a  technology- 
specific  policy  on  the  populations  of 
appliances  used  in  the  households.  The 
engineering  data  provide  alternative 
designs,  characterized  by  purchase  price 
and  efficiency,  that  are  available  for 
purchase.  The  output  from  the  LBL-REM 
satisfies  the  legislative  requirements 
regarding  energy  savings  and  consumer 
economic  impacts  (operating  expenses 
and  life-cycle  costs). 

Engineering,  economic,  and 
demographic  data  are  used  in  the  LBL- 
REM.  The  engineering  data  for 
appliances  are  described  above. 
Additional  data  include  engineering 
data  regarding  alternative  building  shell 
construction  measures  and  costs,  unit 
energy  consumption  and  efficiency  of 
existing  appliances,  age  distribution  of 
existing  appliance  stock,  and  retirement 
functions.  Economic  data  includes 
projected  energy  prices  •  and  household 
income,  and  models  of  energy 
investment,  appliance  purchase  and 
usage  behavior,  including  fuel  and 
technology  choice  for  each  end-use. 
Demographic  data  includes  number  of 
households  by  type,  projected  housing 
starts  and  demolitions,  and  initial 
appliance  holdings. 

1.  Structure  of  the  Model 

The  LBL-REM  segments  annual 
energy  consumption  into  house  types, 
end-uses,  and  fuel  types.  The  house 
types  are  single  family,  multifamily.  and 


•  The  projections  of  energy  prices  will  be  taken 
from  the  most  recent  Annual  Energy  Outlook,  a 
publication  of  the  Department's  Energy  Information 
Administration. 


mobile  homes.  Calculations  are 
performed  separately  for  existing  and 
new  housing  construction  each  year 
over  the  period.  1980-2015.  The  end-uses 
are  space  heating  (including  room  and 
central),  air  conditioning,  water  heating, 
refrigeration,  freezing,  cooking,  clothes 
drying,  lighting,  and  miscellaneous.  Up 
to  four  fuels  are  considered,  as 
appropriate  to  each  end  use:  Electricity, 
natural  gas,  heating  oil,  and  LPG.  The 
model  exists  in  two  versions:  national 
(one  region),  and  regional  (10  Federal 
regions).  Both  versions  are  expected  to 
be  utilized  in  the  analysis  for  this 
rulemaking. 

The  model  projects  five  types  of 
activities:  Technology/fuel  choice: 
building  shell  thermal  integrity  choice; 
appliance  efficiency  choice;  usage 
behavior;  and  turnover  of  buildings  and 
appliances. 

2.  Housing  Stock  Submodel 

This  submodel  prepares  data  about 
housing  stock  projections  for  the  LBL- 
REM.  The  number  of  occupied 
households,  by  type,  is  taken  from  the 
1980  Censuses  of  Population  and 
Housing.  An  exogenous  projection  of 
housing  starts  is  obtained  and  estimates 
of  projected  demolition  rates  by  house 
type  are  calculated,  assuming  an 
exponential  function.  The  housing 
submodel  determines  the  projected 
housing  stock  each  year,  1981-2015.  by 
subtracting  demolitions  from  existing 
stock,  then  adding  starts.  The  annual 
demolition  rates  by  house  type  will  be 
calculated  for  single  family,  multifamily, 
and  mobile  homes,  respectively. 

3.  Efficiency  Choice  Algorithm 

For  refrigerators,  refrigerator-freezers, 
and  freezers,  historical  efficiency  data 
are  available  for  selected  years  for  each 
class  of  appliance  through  1985.  The 
Federal  energy  conservation  standards 
are  expected  to  be  met  or  exceeded  for 
refrigerators  in  1990.  The  transition  from 
current  efficiencies  to  those  expected  in 
1990  is  forecast  to  be  a  straight  line 
progression  from  the  current  average 
efficiencies.  After  1990,  future  efficiency 
improvements  are  assumed  to  be  a 
function  of  designs  available  (according 
to  the  engineering  analysis)  and  of 
electricity  prices.  DOE  believes  the 
forecasting  algorithm  is  designed  to 
allow  annual  shipment-weighted 
efficiency  factors  (SWEFs)  to  increase  if 
either  more  efficient  designs  become 
available  at  lower  prices,  or  electricity 
prices  increase.  Conversely,  if  electricity 
prices  decrease,  the  SWEF  may  decline, 
but  would  have  a  lower  bound  at  the 
1990  Federal  standard  level. 

For  small  gas  furnaces,  the  approach 
will  be  the  same.  For  television  sets,  a 


similar  approach  or  an  alternate  may  be 
adopted.  An  alternate  approach  would 
become  necessary  if  data  on  purchase 
price  and  usage  elasticities  cannot  be 
produced.  Presently,  DOE  has  not 
decided  on  a  particular  alternative 
approach;  any  one  that  may  be  taken  for 
television  sets  will  depend  on  the 
quality  of  information  available. 

4.  Thermal  Integrity 

The  projection  of  the  level  of 
investment  in  thermal  integrity 
measures  in  new  houses  is  based  on  a 
life-cycle  cost  calculation,  analogous  to 
that  done  for  equipment  efficiencies.'" 
Estimates  of  the  incremental  costs  of 
thermal  integrity  measures  are  used  in 
conjunction  with  current  fuel  prices  and 
a  discount  rate. 

5.  Modeling  Efficiency  Standards 

The  LBL-REM  projects  the  average 
efficiency  of  new  products,  for  example, 
refrigerators,  purchased  each  year,  in 
the  absence  of  additional  Federal 
regulations.  A  distribution  of  efficiencies 
is  constructed  around  the  average, 
based  on  efficiency  distributions 
observed  in  the  marketplace.  This 
information  includes  information  from 
industry  sources,  published  data  from 
the  industry  trade  associations  and 
industry-wide  data  obtained  from  Form 
CS-179."  A  new  Federal  standard  level 
would  eliminate  part  of  the  distribution; 
therefore,  a  new  distribution  is 
constructed.  The  new  shipment- 
weighted  average  efficiency  then 
characterizes  the  efficiency  of  new  units 
in  that  year.  The  same  process  is 
applied  to  all  years  after  implementation 
of  the  standard.  The  model  is  then  run 
again,  for  the  standards  case,  with  the 
adjusted  average  efficiencies,  to 
calculate  any  changes  in  market  shares, 
usage  behavior,  or  investment  in 
building  shell  thermal  improvements 
that  may  occur  due  to  standards,  and  to 
calculate  the  net  energy  savings. 

6.  Turnover  of  Appliance  Stocks 

The  initial  age  distribution  of 
appliances  in  stock  is  characterized 
based  on  industry  data  about  historical 
annual  shipments.  The  fraction  of  each 
product  that  retires  each  year  is  based 
on  the  number  of  years  since  purchase 
of  the  product.  For  each  year's  purchase 
the  model  associates  an  average 
efficiency,  so  that  when  older 


appliances  are  retired,  they  are  also 
recognized  as  less  efficient.'* 

The  number  of  potential  purchasers  of 
an  appliance  in  new  homes  is  equal  to 
the  number  of  new  homes  constructed 
each  year.  The  number  of  potential 
purchasers  of  appliances  in  existing 
houses  is  equal  to  the  number  of  retiring 
appliances,  plus  some  fraction  of  those 
households  that  did  not  previously  own 
the  product. 

7.  Calculation  of  Market  Shares 

Potential  purchasers  may  purchase 
any  competing  technology  within  an 
end-use,  or  none.  For  refrigerators,  the 
decision  to  purchase  or  not  is  modeled, 
and  the  fraction  of  the  total  that  chooses 
each  class,  e.g.,  top-mount  with 
automatic  defrost,  is  specified 
exogenously.  For  refrigerators,  long-term 
market  share  elasticities  have  been 
estimated  with  respect  to  equipment 
price,  operating  expense,  and  income 
respectively."  The  effect  of  standards 
is  expected  to  be  lower  operating 
expense  and  increased  equipment  price. 
The  percentage  changes  in  these 
quantities  are  used,  together  with 
market  share  elasticities,  to  determine 
changes  in  market  share  resulting  from 
standards.  The  model  assumes  that 
higher  equipment  cost  will  decrease 
market  shares,  while  lower  operating 
expense  will  increase  market  shares. 
The  net  result  (predicted  market  share) 
depends  on  the  standard  level  selected, 
and  associated  equipment  price  and 
operating  expense. 

For  small  gas  furnaces,  market  share 
elasticities  are  used  to  estimate  market 
share  changes  in  existing  houses.  For 
new  houses,  in  addition  to  that 
described  above,  the  analysis  utilizes  a 
data  set  of  individual  households,  and 
their  probabilities  of  selecting  one 
space-conditioning  technology  over 
another.  These  probabilities  are  a 
function  of  operating  expenses, 
equipment  prices,  and  income,  and 
include  interactions  from  competing 
products,  such  as  baseboard  heaters  and 
electric  heat  pumps.  The  advantages  of 
this  household-specific  approach  are 
that:  (1)  Only  those  households  that  are 
candidates  to  purchase  small  gas 
furnaces  are  affected  by  the  standard; 
and  (2)  no  aggregation  bias  is  introduced 
by  attempting  to  average  the  individual 
responses. 


"•  The  equipment  efficiency  and  thermal  integrity 
decisions  are  not  solved  simultaneously,  but 
recursively.  The  previous  year's  thermal  integrity  is 
assumed  in  projecting  this  year's  equipment 
efficiency;  then  this  year's  equipment  efficiency  is 
used  to  calculate  this  year's  thermal  integrity. 

' '  Survey  of  Consumer  Product  Manufacturers 
through  Trade  Associations  in  1979. 


"  See  Consumer  Products  Efficiency  Standards 
Economic  Analysis  Document,  DOE/CE-0029, 
March  1982.  pp.  412-13. 

"  Eric  Hirst  and  |anet  Carney.  "The  ORNL 
Engineering-Economic  Model  of  Residential  Energy 
Use. "  Oak  Ridge  National  l-aboratory.  ORNL/CON- 
24.  July  1978. 
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No  estimates  of  market  share 
elasticities  for  television  sets  are 
expected  to  be  used  in  the  analysis, 
since  no  estimates  are  currently 
available  and.  in  any  event.  DOE 
expects  television  sales  to  be  inelastic 
relative  to  energy  efficiency  costs. 
Information  that  the  Department  has 
seen,  to  date,  indicates  that  the 
manufacturers'  costs  for  most  potential 
energy  efficiency  improvements  in 
television  sets  are  likely  to  translate  info 
relatively  small  increases  in  prices  to 
consumers. 

8.  Usage  Behavior 

For  some  products,  changing  the 
operating  expense  results  in  changes  in 
usage  behavior.  These  changes  are 
modeled  using  usage  elasticities  in 
operating  expense  and  income.  For 
refrigerators  and  television  sets,  we 
expect  these  elasticities  to  be  at  or  near 
zero;  usage  behavior  is  not  influenced 
by  the  cost  of  operating  the  appliance. 
For  small  gas  furnaces,  the  usage 
elasticity  is  taken  to  be  the  same  as  for 
all  gas  furnaces.  DOE  assumes  that  the 
usage  elasticity  for  furnaces  is  that  the 
choice  of  thermostat  setting  is  a  function 
of  operating  expense  of  the  heating  unit 
such  that  usage  will  increase  with 
increasing  efficiency  but  not  to  the  point 
so  as  to  offset  the  efficiency 
improvement. 

9.  Energy  Consumption  Calculations 

The  total  energy  consumption  per 
house  for  each  end-use  and  fuel  by 
house  type  and  vintage  (existing  or  new) 
is  the  product  of  the  unit  energy 
consumption  (accounting  for  efficiency 
and  capacity  changes),  and  usage  factor, 
e.g.,  relative  hours  of  full-load  use  for 
space  heating.  The  corresponding  energy 
consumption  for  all  households  is  th^ 
consumption  per  house  times  the       I 
number  of  households  of  that  type  and 
vintage,  times  the  fraction  of  those 
households  owning  that  appliance.  For 
space  conditioning  (heating  and 
cooling),  two  additional  terms  are 
multiplied  by  the  intermediate  results: 
relative  floor  area  (square  feet  of 
conditioned  space),  and  relative  thermal 
integrity  (a  measure  of  the  effect  of 
building  shell  characteristics  on  energy 
consumption). 

Aggregate  energy  consumption  is 
obtained  by  summing  intermediate 
results.  For  example,  national  electricity 
consumption  for  residential  space 
conditioning  in  a  particular  year  is  the 
sum  of  house  types  and  vintages  of 
electric  central  resistance  heating, 
baseboard  and  other  electric  room 
heaters,  electric  heat  pumps  (heating 
and  cooling],  room  air  conditioners,  and 
central  air  conditioners.  National 


residential  electricity  consumption  in 
that  year  is  the  sum  of  all  end-uses  of 
electricity  consumption  in  the 
residential  sector. 

10.  Model  Outputs 

The  principal  outputs  from  the  LBL- 
REM  for  each  year  are: 

•  Energy  consumption  by  end-use  and 
fuel. 

•  Per  unit  equipment  price  and 
operating  expense  by  product. 

•  Total  residential  energy 
consumption  by  fuel. 

•  Projected  annual  shipments  of 
residential  appliances. 

•  Differences  in  these  quantities 
between  a  base  and  a  standards  case. 

These  outputs  are  provided  annually- 
(or  for  selected  years)  and  cumulatively 
over  a  period  of  time,  e.g..  1990-2015. 
Energy  savings  are  provided  annually 
from  implementation  of  standards  to  the 
end  of  the  period.  Net  present  value  of 
standards  is  evaluated  for  each 
regulated  product,  and  for  the  end-use(s) 
comprising  the  regulated  and  competing 
products.'*  This  will  allow  quantitative 
assessment  of  the  impacts  of  any  market 
share  change  for  small  gas  furnaces. 

Energy  savings  are  calculated  as  the 
difference  in  energy  consumption 
between  the  base  case  and  standards 
case.  Energy  consumption  in  both  the 
base  case  and  standards  case  includes, 
building  shell  improvements,  changes  in 
fuel  choice,  or  changes  in  usage 
behavior.  Therefore,  the  energy  savings 
capture  the  net  energy  savings  due  to 
regulation,  including  the  effects  induced 
by  shifts  in  market  share  or  changes  in 
usage  behavior. 

Net  present  value,  on  the  other  hand, 
excludes  these  types  of  effects.'*  Net 
present  value  is  calculated  from  per  unit 
changes  in  equipment  and  operating 
costs,  multiplied  by  base  case 
shipments.  If  the  net  present  value  were 
calculated  without  normalizing  to  base 
case  shipments,  erroneous  results  would 


"  For  example,  for  small  gas  furnaces,  the  energy 
savings  and  net  present  benefit  will  be  calculated 
not  only  for  small  gas  furnaces,  but  also  fur  spare 
heating  and  for  space  conditioning  (heating  and 
cooling)  by  all  fuels. 

"Present  value  is  the  discounted  total  value  of 
energy  consumption  during  the  appliances' 
lifetimes,  plus  the  discounted  equipment  costs  for 
those  appliances  that  are  purchased  during  those 
periods,  with  and  without  standards  (for 
televisions),  or  at  alternative  standards  levels  (for 
small  furnaces  and  refrigerators/freezers/ 
refrigerator-freezers).  The  difference  between  each 
of  the  two  cases  is  the  net  present  value  (NPV) 
attributable  to  standards  (or  amended  standards).  A 
positive  NPV  for  an  appliance  at  a  given  standard 
level  indicates  that,  if  that  standard  were  adopted, 
consumers  of  that  appliance  as  a  whole  would  save 
that  much  more  money  in  fuel  costs,  discounted  to 
the  present,  than  they  would  pay  in  increased  first 
cost  for  a  more  efficient  appliance,  discounted  to 
the  present,  compared  to  the  base  case. 


be  obtained:  if  standards  caused 
decreased  purchases  of  a  product,  this 
would  appear  an  economic  benefit, 
namely  less  money  spent  on  purchasing 
and  using  appliances;  "  and  if 
standards  resulted  in  increased 
purchases,  this  would  be  incorrectly 
counted  as  a  cost,  when  it  reflects 
consumers'  preference  for  the  post- 
standards  product. 

Base  case  usage  is  assumed  in 
calculating  the  net  present  value,  since 
any  "rebound  effect"  '**  reflects  the 
consumer's  judgment  that  increased 
usage  is  worth  more  than  the  direct 
energy  savings  associated  with  keeping 
usage  constant.  Therefore,  deduction  of 
any  foregone  energy  savings  resulting 
from  a  possible  "rebound  effect"  prior  to 
calculating  the  net  present  value,  would 
result  in  an  underestimate  of  the  true  net 
present  value  associated  with  a  given 
efficiency  improvement. 

11.  Other  Consumer  Impacts 

One  measure  of  the  effect  of 
standards  on  consumers  is  the  change  in 
operating  cost  as  compared  to  the 
change  in  purchase  price.  This  is 
quantified  by  the  difference  in  life-cycle 
cost  between  the  base  and  standards 
case  for  the  appliance  classes  analyzed. 
The  LCC  is  the  sum  of  the  purchase 
price  and  the  operating  cost  discounted 
over  the  lifetime  of  the  appliance.  It  will 
be  calculated  at  the  average  efficiency 
for  each  class  in  the  year  standards  are 
imposed  using  consumer  discount  rates 
of  five,  seven,  and  ten  percent.  The 
purchase  cost  is  based  on  the  factory 
costs  in  the  Engineering  Analysis  and 
includes  a  factory  markup  plus  a 
distributor  and  retailer  markup.  The 
operating  cost  is  calculated  from  the 
unit  energy  consumption  derived  in  the 
Engineering  Analysis  adjusted  for 
differences  in  usage,  i.e.,  heating  load 
hours,  between  the  test  procedure  and 
the  LBL  Residential  Energy  Model. 


'*  Without  normalization,  the  greatest  economic 
benefit  would  be  obtained  by  a  standard  level  that 
resulted  in  no  future  purchases  of  the  product.  Then 
no  money  would  be  spent  on  purchasing  the 
product,  or  on  operating  expenses,  and  the  value  of 
the  savings  would  equal  the  amount  of  money  that 
would  have  been  spent  without  the  standard.  This 
would  clearly  l>e  a  misrepresentation  of  the  net 
present  value  of  standards. 

"•  The  "rebound  effect"  is  the  projected  energy 
savings  (from  an  efficiency  improvement)  that  does 
not  occur.  This  results  when  purchasers  of  more 
energy  efficient  appliances  use  them  more 
intensively,  thereby  saving  less  energy  than  the 
engineering  estimates  would  have  indicated. 
Empirical  studies  indicate  that  approximately  15 
percent  of  the  potential  energy  savings  is  thus  not 
achieved.  Therefore,  in  calculating  energy  savings, 
the  LBL-REM  assumes  that  only  85  percent  of  the 
savings  that  are  indicated  by  engineering  estimates 
will  actually  be  achieved. 
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Projected  energy  efficiencies  and  usages 
are  taken  from  the  results  of  LBL-REM. 

Two  other  measures  of  economic 
impact  are  useful  in  evaluating  the 
impacts  on  consumers.  The  payback 
period  measures  the  amount  of  time  it 
takes  to  recover,  through  lower 
operating  costs,  the  additional 
expenditure  on  increased  efficiency. 
Numerically,  it  is  the  ratio  of  the 
increase  in  first  cost  between  the  base 
and  standards  cases  to  the  decrease  in 
annual  operating  costs.  Both  the 
numerator  and  denominator  of  this 
expression  are  evaluated  at  the  average 
efficiency  in  the  year  standards  come 
into  effect  and  at  the  energy  prices  in 
that  year.  The  cost  of  conserved  energy 
is  the  increase  in  Hrst  cost  amortized 
over  the  lifetime  of  the  appliance  at  the 
consumer  discount  rate  liivided  by  the 
annual  energy  savings.  The  consumer 
will  benefit  whenever  the  cost  of 
conserved  energy  is  less  than  the  price 
of  energy  for  that  end  use. 

c.  Manufacturer  Impact  Models 

1.  Conceptual  Approach 

The  Manufacturer  Impact  Analysis 
estimates  both  the  overall  impact  of  new 
or  amended  standards  '^  on 
manufacturers  as  well  as  the 
distribution  of  effects  among  different 
manufacturers. 

2.  Measures  of  Impact 

The  analysis  examines  three  types  of 
long-run  impact:  Profitability;  growth; 
and.  competitiveness.  To  do  this,  three 
measures  of  impact  are  tracked  for  the 
industry  as  a  whole  and  for  any 
segments  that  may  exist.  The  three 
impact  variables  are:  retum-on-equity 
(ROE);  assets;  and  labor. 

ROE  provides  the  primary  measure  of 
profitability,  although  gross  margin, 
retum-on-assets  (ROA),  and  retum-on- 
sales  (ROS)  are  also  reported.  Assets 
and  labor  provide  the  measures  of 
growth  (positive  or  negative).  The 
impact  on  competitiveness  is  analyzed 
by  looking  at  the  relative  changes  in 
growth  and  profitability  for  large  and 
small  firm  segments. 


"  Today's  three  product  analyses  vary  in  that 
refrigerators/refrigeralor-freezers/freezcrs  already 
have  legislated  standards  and  the  analysis  is  a 
comparison  of  existing  standards  and  increased 
standards:  small  gas  furnaces  are  legislated  to  have 
standards,  but  the  level  has  not  yet  l>een 
determined,  and  therefore,  the  analysis  is  being 
done  to  determine  the  impacts  of  various  standards 
levels;  and  television  sets  have  no  standards  as  of 
yet.  therefore,  the  analysis  is  a  comparison  of  a 
without-standards  case  to  a  with-standards  case.  In 
this  section,  the  terms  "imposition  of  standards" 
and  "proposed  standards"  refer  to  the  new  or 
increased  standard  that  may  be  proposed,  rather 
than  the  existing  standards. 


Two  short-run  impacts  are  also 
analyzed.  First,  the  ability  for  the 
industry  as  a  whole  and  for  specific 
segments  of  the  industry  to  provide  the 
one-time  investments  required  to  meet 
the  new  standard  is  examined.  These 
expenditures  are  compared  to  available 
cash  and  to  their  historical  variation. 
Second,  if  standards  result  in  decreased 
sales  for  the  particular  industry  being 
analyzed,  the  possibility  of  a  price  war 
in  the  time  period  when  the  industry  is 
adjusting  to  a  lower  sales  volume  is 
examined. 

3.  LBL  Typical  Year  Model  (LBL-TYM) 

In  order  to  estimate  the  impacts  of 
energy  efficiency  standards  a  computer 
spreadsheet  model,  the  Lawrence 
Berkeley  Laboratory  Typical  Year 
Model  (LBL-TYM).  was  developed. 

The  LBL-TYM  uses  a  "typical  year" 
approach  rather  than  a  dynamic 
approach.  This  approach  models  a 
"typical  year"  for  the  industry  both  in 
the  with-standards  case  (or  the  modified 
standards  case)  and  in  the  without- 
standards  case  (or  the  existing-standard 
case).  The  typical  year  chosen  for  the 
model  is  the  fifth  year  after  the 
imposition  of  standards.  Five  years  is 
considered  long  enough  to  capture  any 
major  impacts  from  the  standard,  such 
as  profitability  changes  or  firm  entry 
into  or  exit  from  the  industry. 

Ideally,  a  manufacturer  analysis 
should  look  at  the  impact  of  a  proposed 
regulation  on  every  firm  that  does 
business  in  the  industry  under  question. 
However,  because  the  industries  being 
analyzed  have  many  manufacturers 
making  a  particular  product,  a  firm-by- 
firm  analysis  would  be  a  very  expensive 
undertaking.  In  addition,  the  engineering 
and  financial  data  for  most 
manufacturing  firms  are  proprietary  and 
are  not  routinely  available  for  public 
analysis.  Because  of  these  limitations  on 
data  and  resources,  the  analysis 
estimates  the  impact  of  the  standards  by 
using  prototypical  firms. 

A  prototypical  firm  is  a  hypothetical 
firm  representative  of  a  particular 
portion  of  an  industry.  The  goal  of 
defining  the  prototypical  firms  is  to 
characterize  firm-to-firm  variations  in 
the  industry  as  best  as  possible. 
Prototypical  firms  are  defined  in  terms 
of  parameters  that  have  importance  in 
determining  the  level  of  impact  and  are 
consistent  with  industry  data  for  that 
particular  portion  of  the  industry. 
Important  parameters  used  in  the  model 
include  the  cost  and  marketing 
strategies. 

An  important  simplifying  assumption 
of  the  LBL-TYM  is  that  each 
prototypical  firm  offers  products  to 


several  different  markets.  The  product 
offerings  are  generally  differentiated  by 
using  the  product  classes  established  by 
the  Act.  Different  markets  are  defined  in 
terms  of  the  technological 
characteristics  of  the  products,  e.g.. 
manual  defrost  vs.  automatic  defrost 
refrigerator/freezer.  At  times  this 
market  segmentation  plays  an  important 
role  in  determining  a  firm's  profits. 
Generally,  appliance  manufacturers  are 
thought  to  be  able  to  charge  different 
markups  for  different  products.  Firms 
are  able  to  charge  higher  markups  on 
products  that  have  desirable 
characteristics,  such  as  a  large 
refrigerator,  a  highly  efficient  gas 
furnace,  or  a  color  TV  with  remote 
control.  Products  on  the  low  end  of  this 
spectrum  are  generally  bought  in  larger 
quantities  at  lower  prices  by  consumers 
who  are  more  highly  price  conscious, 
and  thus  the  markups  for  these  products 
are  lower.  The  per  unit  profits  made  by 
manufacturers  for  these  different 
products  may  differ  significantly.  The 
model  incorporates  this  market  reality 
by  allowing  firms  to  charge  different 
markups  on  different  products. 

The  model  sets  product  prices  in  the 
new-standards  case  in  two  stages.  In  the 
first  stage  the  price  is  computed  by 
assuming  that  the  industry's  gross 
margin  remains  unchanged  under  the 
new  standards.  This  is  the  pricing  rule 
most  ofien  referred  to  by  the  industry. 
Stage  two  drops  the  assumption  of  a 
constant  gross  margin,  and  instead 
assumes  that  firms  face  a  downward 
sloping  demand  curve  and  set  price  to 
maximize  profit.  Economic  theory  states 
that  this  is  done  by  setting  price  equal  to 
the  long-run  marginal  cost  (LMC)  times 
a  markup  that  depends  only  on  the 
elasticity  of  the  demand  curve.  Stage 
two  begins  by  dividing  costs  into  long- 
run  fixed  costs  and  LMC,  and  then 
estimating  the  firm's  markup.  Before 
using  the  markup,  a  new  LMC  is 
computed  which  includes  any  additional 
unit  variable  costs  and  the  variable  part 
of  levelized  capital  and  engineering 
costs.  Once  the  new  LMC  is  computed, 
this  figure  is  multiplied  by  the  markup 
factor  to  determine  the  new  price. 

A  change  in  standard  level  affects  the 
analysis  in  three  distinct  ways. 
Increased  levels  of  standards  will 
require  additional  investment,  will  raise 
production  costs,  and  will  affect  revenue 
both  through  price  and  demand. 

The  most  obvious  investment  induced 
by  standards  is  the  purchase  of  new 
plant  and  equipment.  This  cost  first  is 
evaluated  from  engineering  data,  and 
then  averaged  by  taking  into  account  the 
life  of  the  investment,  the  date  on  which 
it  is  made,  tax  laws,  and  the  appropriate 
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cost  of  funds.  An  additional  and 
sometimes  larger  investment  takes  place 
as  the  old  inventory  is  replaced  with 
more  expensive  new  units.  The  model 
assumes  previous  inventory  ratios  are 
maintained.  A  third  form  of  investment 
tracked  by  the  model  is  the  change  in 
the  transactions  demand  for  cash  that 
accompanies  a  change  in  revenues. 

Increased  costs  of  production  are 
modeled  by  coupling  engineering  data 
on  changes  in  unit  costs  caused  by 
standards  with  data  from  LBL-REM  on 
the  marketplace  demand  of  the  product. 

Revenue  is  affected  by  both  price  and 
shipments.  Price  is  computed  from  costs 
in  two  stages.  First,  a  constant  gross 
margin  pricing  rule  is  used.  Then  a 
markup  over  long-term  marginal  costs  is 
computed  and  used  to  determine  an 
optimal  price.  Demand  is  determined  by 
measured  price  and  operating  cost 
elasticities,  coupled  with  the  changes  in 
price  and  operating  costs  resulting  from 
the  standards. 

The  LBL-TYM  produces  several 
outputs  used  in  analyzing  the  impact  of 
standards  on  manufacturers.  A 
simplified  pro  forma  income  statement 
is  prepared  for  each  prototypical  firm.  In 
addition  to  the  income  statement,  the 
outputs  present  four  measures  of 
performance:  gross  margin,  return  on 
sales,  return  on  total  assets,  and  return 
on  equity.  The  results  are  presented  for 
the  without-standards  case  and  the 
with-standards  case,  and  the  relative 
difference  between  the  two  is  also 
given.  Another  output  table  analyzes  the 
source  of  changes  in  income,  expenses, 
and  assets  from  an  economic  point  of 
view,  while  a  third  output  table 
analyzes  price  and  profitability  changes 
under  the  two  pricing  scenarios 
mentioned  above. 

4.  Data  Sources 

The  LBL-TYM  needs  data  that 
characterize  both  a  particular  industry 
and  prototypical  firms  within  that 
industry.  Estimates  of  data  are  based  on 
information  from  five  general  sources: 
LBL  business  consultation  groups;  the 
Engineering  Analysis:  the  Consumer 
Analysis,  public  financial  data;  and 
industry  profiles. 

d.  Utility  Impact  Model 

The  Utility  Analysis  serves  several 
purposes  within  the  overall  assessment 
of  the  impact  of  the  proposed  standards. 
It  contributes  to  quantifying  the  energy 
savings  by  determining  the  reduction  in 
fossil  fuels  used  for  electricity 
generation.  The  reduction  in  fossil  fi^el 
consumption  is  also  an  input  to  the 
Environmental  Assessment.  By         | 
calculating  utility  avoided  costs,  this 
area  of  the  analysis  provides  marginal 


electricity  costs  to  be  used  in  evaluating 
the  societal  benefits  of  standards. 
Finally,  it  examines  the  impacts  on  the 
electric  utility  industry  in  terms  of 
changes  in  investment,  revenue 
requirements,  the  need  for  new 
generating  capacity,  and  residential  load 
factors. 

The  Utility  Analysis  adopts  the 
standard  convention  that  the  value  of 
electricity  savings  can  be  broken  down 
into  energy  (or  marginal  cost)  savings 
and  capacity  (or  reliability)  savings.  The 
energy  impact  measures  the  production 
costs  avoided  by  reduced  electrical 
demands,  valued  at  the  marginal  energy 
costs  of  the  utility.  The  capacity  impact 
measures  the  reliability  value  of  reduced 
loads  during  system  peak  periods,  which 
is,  by  convention,  valued  at  the  cost  of  a 
combustion  turbine  that  would  have 
been  needed  to  meet  the  load.  The 
analysis  characterizes  these  avoided 
costs  per  kWh  of  heating,  cooling,  and 
baseload  energy  saved.**  These  values 
are  used  to  calculate  societal  benefits 
from  reduced  electricity  consumption. 

The  utility  impact  model  calculates 
avoided  energy  costs  based  on  a 
disaggregation  of  the  generation  fuel  mix 
to  the  National  Electric  Reliability 
Council  (NERC)  regions  and  a  simplified 
load  duration  curve  for  each  region. 
First,  the  model  allocates  national 
electricity  savings  that  are  forecasted  by 
the  LBL-REM  to  NERC  regions  in 
proportion  to  their  current  consumption 
of  heating,  cooling,  and  baseload  energy. 
The  regional  proportions  are  derived 
from  data  on  regional  appliance 
saturations,  efficiencies,  and  hours  of 
use.  The  fraction  of  the  electricity  that 
would  have  to  be  generated  at  the 
margin  from  oil  and  gas  is  calculated 
from  the  total  regional  oil  and  gas 
fraction  and  the  simplified  load  duration 
curve.  Projected  utihty  natural  gas  and 
coal  prices,  weighted  by  the  oil  and  gas 
fraction  and  the  non-oil  and  gas  fraction 
respectively,  are  used  to  calculate  utility 
marginal  costs  over  the  forecast  period. 
The  marginal  costs  are  adjusted  to 
account  for  seasonal  differences. 

The  avoided  capacity  cost  calculation 
in  the  model  is  based  on  conservation 
load  factors  (CLFs)  for  the  energy 
savings  attributable  to  the  standards,  as 
well  as  the  capacity  value  of  a 
combustion  turbine.  A  conservation  load 
factor  is  defined  as  the  average  hourly, 
energy  savings  of  a  conservation 
measure  divided  by  its  peak  load 


"  For  the  purposes  of  calculating  utility  avoided 
costs,  electric  heating  apphances  are  defined  as 
electric  heat  pumps  and  electric  resistance  heat, 
cooling  appliances  are  defined  as  room  and  central 
air  conditioners  plus  heat  pumps,  and  baseload 
appliances  are  deHned  as  all  other  appliances. 


savings.  The  CLFs  are  a  convenient  way 
of  characterizing  the  peak  demand 
savings  of  a  conservation  measure.  They 
are  used  to  convert  the  capacity  value  of 
the  standards  into  the  per  kWh  values 
described  above.  The  NERC  forecasts  of 
capacity  requirements  for  each  region 
are  used  to  account  for  regional 
variations  in  reserve  margin.  If  NERC 
forecasts  an  adequate  reserve  margin  in 
a  region  for  a  given  year,  no  reliability 
value  is  given  to  the  capacity  savings  in 
the  region. 

The  inputs  needed  for  the  utility 
impact  model  are  conservation  load 
factors,  state-level  utility  fuel  prices, 
appliance  saturations,  efficiencies,  and 
hours  of  use.  as  well  as  electricity 
generation  by  fuel  type  and  capacity 
need  by  NERC  region.  The  outputs  of  the 
analysis  are  the  fuel  savings,  the 
reduction  in  the  need  for  new  generating 
capacity,  and  the  avoided  energy  and 
capacity  costs  for  heating,  cooling,  and 
baseload  appliances  per  million  Btu  of 
resource  energy.  These  marginal  costs 
are  used  to  calculate  societal  costs  and 
benefits  of  standards. 

e.  Sensitivity  Analyses 

Sensitivity  studies  are  performed  to 
determine  how  changes  in  technical  and 
operational  parameters  affect  key 
engineering  and  economic  indicators 
used  in  evaluation  of  appliance 
standards.  This  makes  it  possible  to 
place  limits  on  the  overall  results  of  the 
analysis  and  to  gain  an  understanding  of 
which  variables  are  most  important  in 
producing  these  results.  Sensitivity 
analyses  are  developed  in  a  series  of 
distinct  steps.  For  each  component 
analysis  in  the  overall  analysis,  critical 
input  parameters  are  identified  and 
reasonable  ranges  of  variation 
determined.  The  sensitivity  of  the  model 
to  changes  in  the  value  of  each 
important  parameter  is  then  estimated 
by  running  the  model  for  both  the  base 
case  and  the  standards  cases.  The 
results  of  the  sensitivity  analyses  are 
examined  to  determine  the  sensitivity  of 
the  forecasts  to  exogenous  variables 
and  assumptions  and  the  sensitivity  of 
the  differences  between  the  base  and 
standards  cases  (impacts  of  standards). 

IV.  Comments 

a.  Questions  for  Public  Comment 

DOE  is  interested  in  receiving 
comments  and  data  concerning  the 
accuracy  and  workabihty  of  this 
methodology.  Also,  DOE  welcomes 
discussion  on  improvements  or 
alternatives  to  this  approach.  In 
particular,  DOE  is  interested  in 
gathering  data  on  the  incremental  costs 


of  improving  the  energy  efficiency  of 
refrigerators,  refrigerator-freezer, 
freezers,  gas-fired  furnaces  and 
television  sets.  The  design  options  listed 
above  can  be  used  as  a  starting  point; 
however,  data  for  additional  design 
options  would  be  welcome.  Although,  as 
stated  earlier,  small  manufacturers' 
costs  are  assumed  to  equal  those  of 
medium  manufacturers,  the  Department 
is  especially  interested  in  manufacturer 
costing  data  from  small  manufacturers 
of  the  products  under  consideration.  For 
television  sets,  data  on  the  power 
demand  characteristics  of  various  color, 
and  black  and  white  models  would  be 
appreciated. 

For  the  LBL  Residential  Energy  Model, 
DOE  requests  interested  parties  to 
provide  historical  data  on  shipments 
and  average  efficiencies  by  class  for  the 
products  subject  to  the  proposed 
rulemaking.  A  regional  breakdown  of 
the  information  for  gas  furnaces  would 
be  desirable.  Data  on  consumer  prices, 
and  on  the  installation  and  maintenance 
costs  of  furnaces  are  also  needed. 

The  manufacturer  analysis  needs  the 
financial  data  from  the  product  division 
level,  i.e..  refrigerators,  freezers,  small 
gas  furnaces,  and  television  sets.  All  of 
these  data  are  available  at  the  firm 
level,  but  firms  are  typically  much  larger 
than  the  relevant  division,  and  thus  firm 
data  may  give  a  misleading  indication  of 
the  division's  finances. 

An  income  statement  and  balance 
sheet  at  the  division  level  would  be 
most  helpful.  If  this  is  not  available,  then 
data  on  the  following  variables  are 
considered  most  essential:  Net  income, 
revenue,  selling  and  general  and 
administrative  expenses,  engineering 
expenses,  cost  of  goods  sold,  interest, 
taxes,  debt-to-equity  ratio,  net 
depreciable  assets,  net  assets,  capital 
investment,  and  long-term  debt. 

The  Department  also  would  welcome 
current  data  on  unit  sales  and  revenue 
for  the  industry  as  a  whole,  e.g..  in  1985, 
there  were  1.2  million  refrigerators  sold, 
resulting  in  $480  million  in  revenue  for 
the  industry. 

b.  Comment  Procedure 

Interested  persons  are  invited  to 
submit  written  comments  to  DOE. 
Comments  should  be  identified  on  the 
outside  of  the  envelope  and  on  the 
documents  submitted  to  DOE  with  the 
designation  CE-RM-87-102.  Six  copies 
are  requested  to  be  submitted.  All 
comments  received  by  the  date  specified 
at  the  beginning  of  this  notice  and  all 
other  relevant  information  will  be 
considered  by  DOE  before  the 
Department  continues  this  rulemaking 
proceeding.  Pursuant  to  10  CFR  1004.11, 
any  person  submitting  information 


which  he  or  she  believes  to  be 
confidential  and  exempt  by  law  from 
public  disclosure  should  submit  one 
complete  copy  of  the  document  and  five 
copies,  if  possible,  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  DOE  will  make  its 
own  determination  with  regard  to  the 
confidential  status  of  the  information 
and  treat  it  according  to  its 
determination. 

Factors  of  interest  to  DOE  when 
evaluating  requests  to  treat  as 
confidential  information  that  has  been 
submitted  include:  (1)  A  description  of 
the  item;  (2)  an  indication  as  to  whether 
and  why  such  items  of  information  have 
been  treated  by  the  submitting  party  as 
confidential,  and  whether  and  why  such 
items  are  customarily  treated  as 
confidential  within  the  industry;  (3) 
whether  the  information  is  generally 
known  or  available  from  other  sources; 
(4)  whether  the  information  has 
previously  been  made  available  to 
others  without  obligation  concerning  its 
confidentiality;  (5)  an  explanation  of  the 
competitive  injury  to  the  submitting 
person  which  would  result  from  public 
disclosure;  (6)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  whether 
disclosure  of  the  information  would  be 
in  the  public  interest. 

Issued  in  Washington,  DC,  November  24. 
1987. 

Donna  R.  Fitzpatrick, 
Assistant  Secretary.  Conservation  and 
Renewable  Energy. 
[FR  Doc.  87-28006  Filed  12-4-87:  8:45  an)| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 


30  CFR  Part  935 

Proposed  Regulatory  Program 
Amendment:  Historic  Properties;  Ohio 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

action:  Proposed  rule. 

summary:  OSMRE  is  announcing  receipt 
of  a  proposed  amendment  package 
submitted  by  Ohio  as  a  modification  to 
the  State's  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Ohio  program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA). 

The  amendments  submitted  consist  of 
proposed  changes  to  establish 


definitions  for  the  terms  "cemetery", 
"fragile  lands",  and  "historic  lands"  that 
are  as  effective  as  Federal  regulations 
and  to  amend  Ohio's  regulations 
regarding  historic  properties  to  make 
those  regulations  as  effective  as  their 
Federal  counterparts. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program 
proposed  amendments  will  be  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendments,  and  the 
procedures  that  will  be  followed  for  the 
public  hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
January  6, 1988;  if  requested,  a  public 
hearing  on  the  proposed  amendment  is 
scheduled  for  1:00  p.m.  on  January  4. 
1988;  and  requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  on  or  before  4:00  p.m. 
December  22, 1987. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  directed  to  Ms.  Nina  Rose  Hatfield, 
Director,  Columbus  Field  Office,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  Room  202,  2242  South 
Hamilton  Road,  Columbus,  OH  43232; 
Telephone  (614)  866-0578.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address. 

Copies  of  the  Ohio  program,  the 
amendment,  a  listing  of  any  scheduled 
public  meeting,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  following  locations,  during 
normal  business  hours  Monday  through 
Friday,  excluding  holidays: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  5131, 1100  L 
Street,  NW.,  Washington.  DC  20240. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Eastern  Field 
Operations,  Ten  Parkway  Center, 
Pittsburgh,  PA  15220. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Columbus  Field 
Office,  224i  South  Hamilton  Road, 
Columbus,  OH  43232. 

Ohio  Division  of  Reclamation, 
Fountain  Square,  Building  B-3, 
Columbus,  OH  43224. 

Each  requester  may  receive,  free  of 
charge,  one  single  copy  of  the  proposed 
amendment  by  contacting  the  OSMRE 
Columbus  Field  Office. 

FOR  FURTHER  INFORMATION  CONTACr. 

Ms.  Nina  Rose  Hatfield  (Director).  (614) 
866-0578. 
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SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

On  August  16. 1982.  the  Ohio  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  Interior. 
Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  Ohio  program 
submission,  as  well  as  the  Secretary's 
Findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11.  935.12,  935.15,  and  935.18. 

II.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  October  16, 1987 
(Administration  Record  No.  OH-0984), 
the  Ohio  Department  of  Natural 
Resources  (ODNR)  submitted  proposed 
amendments  to  the  Ohio  program  at 
Ohio  Administrative  Code  Section 
1501:13-1,  3.  4.  and  5  concerning 
treatment  of  historic  properties.  The 
proposed  changes  are  briefly 
summarized  below: 

OAC  Sections  1501:13-1-02(M)(PP 
and  (YY)  concern  the  definitions  of 
"cemetery."  "fragile  lands."  and 
"historic  lands."  The  amended  rules 
would  define  a  cemetery  as  any  area  of 
land  where  human  bodies  are  interred. 
The  definitions  of  "fragile  lands"  and 
"historic  lands"  would  be  more  specific. 

OAC  Section  1501:13-3-03(C) 
concerns  prohibitions  on  mining  which 
will  adversely  affect  any  park  or  place 
on  the  "National  Register  of  Historic 
Places."  The  amended  rule  would 
prohibit  mining  unless  jointly  approved 
by  the  Federal,  state,  and  local  agencies 
with  jurisdiction  over  the  park  or  place. 

OAC  Section  1501:13-3-03(0)  would 
prohibit  mining  within  one  hundred  feet 
of  a  cemetery  but  would  allow 
relocation  of  the  cemetery  if  authorized 
by  stale  law  or  regulations. 

OAC  Section  1501:13-3-04(E)  would 
require  the  Chief  of  the  Ohio  Division  of 
Reclamation  (The  Chief)  to  notify      , 
agencies  with  applicable  jurisdiction 
when  it  is  determined  that  proposed 
mining  will  adversely  affect  a  publicly 
owned  park  or  place  included  on  the 
"National  Register  of  Historic  Places" 
and  would  specify  the  content  and  1 
response  periods  for  such  notifications. 

OAC  Section  1501;13-4-01(B)  would 
require  the  Chief  to  coordinate  j 

permitting  with  the  requirements  of  ' 
other  laws  including  the  Archaeological 
Resources  Act  of  1979  (16  U.S.C.  470aa 
et  seq.]. 


OAC  Section  1501:13-4-04(A](2) 
would  require  in  permit  applications  a 
description  of  historical  and 
archaeological  resources  within  and 
adjacent  to  proposed  permit  areas  and 
would  provide  for  the  collection  of 
additional  information  if  required  by  the 
Chief. 

OAC  Section  1501:13-4-04(K)(7) 
would  require  all  cemeteries  within  one 
hundred  feet  of  the  proposed  permit 
area  to  be  shown  on  the  permit 
application  map. 

OAC  Section  1501:13-4-05(K)  would 
require  the  applicant  to  describe 
measures  to  be  used  to  prevent  adverse 
impacts  on  publicly  owned  parks  or 
places  listed  on  the  "National  Register 
of  Historic  Places"  where  this  might 
occur  and  would  allow  the  Chief  to 
require  mitigative  measures. 

OAC  Sections  1501:13-4-13(A)(2)  and 
(K)(7)  are  similar  to  1501:13-4-04(A)(2) 
and  (K)(7)  except  that  they  apply 
specifically  to  underground  mining 
operations. 

OAC  Section  1501:13-4-14(J)  is  similar 
to  1501:13-4-05(K)  except  that  it  applies 
specifically  to  underground  mining 
operations. 

OAC  Section  1501:13-5-01(E)(16) 
would  require  the  Chief  to  take  into 
account  the  effect  of  a  proposed 
permitting  action  on  properties  listed  or 
eligible  for  listing  on  the  "National 
Register  of  Historic  Places." 

The  full  text  of  the  proposed  program 
amendments  submitted  by  Ohio  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 
now  seeks  public  comment  on  whether 
the  proposed  amendments  are  no  less 
effective  than  the  Federal  regulations.  If 
approved,  the  amendments  will  become 
part  of  the  Ohio  program. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17,  OSMRE  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  ODNR  satisfies  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate,  it 
will  become  part  of  the  Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  Columbus  Ohio  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 


Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  information 
CONTACT"  by  the  close  of  business  on 
December  22, 1987.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  Columbus  Field  Office  by  contacting 
the  person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  in  advance  in  the  Administrative 
Record.  A  written  summary  of  each 
public  meeting  will  be  made  a  part  of 
the  Administrative  Record. 

IV.  Procedural  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (0MB)  granted  OSMRE  an 
exemption  from  sections  3,  4.  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action 
OSMRE  is  exempt  from  requirement  to 
prepare  a  Regulatory  Impact  Analysis, 
and  regulatory  review  by  OMB  is  not 
required. 
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The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
OMB  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  935 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  November  17, 1987. 
M.T.  Dougherty, 

Acting  Assistant  Director.  Eastern  Field 
Operations. 
[FR  Doc.  87-27952  Filed  12-4-87:  8:45  am) 
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30  CFR  Part  935 

Ohio  Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Proposed  rule. 

SUMMARY:  OSMRE  is  announcing  a 
proposed  amendment  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  This  amendment  is  intended 
to  remove  the  required  program 
amendment  pertaining  to  performance 
bonds  listed  at  30  CFR  935.16(c).  This 
notice  sets  forth  the  times  and  locations 
that  the  Ohio  program  is  available  for 
public  inspection,  the  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  amendment,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  relating  to  the 
proposed  rule  must  be  received  on  or 
before  5:00  p.m.  on  January  6, 1988.  Upon 
request,  OSMRE  will  hold  a  public 
hearing  on  the  proposed  rule  at  the 
Columbus  Field  Office  at  1:00  p.m. 
eastern  time  on  January  4, 1988.  OSMRE 
will  accept  requests  to  make  oral  or 
written  presentations  at  the  public 
hearing  until  5:00  p.m.  eastern  time  on 
December  22, 1987. 


ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  directed  to  Ms.  Nina  Rose  Hatfield, 
Director,  Columbus  Field  Office,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  Room  202,  2242  South 
Hamilton  Road,  Columbus,  Ohio  43232; 
Telephone  (614)  866-0578.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Nina  Rose  Hatfield,  614-866-0578. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

On  August  16, 1982.  the  Ohio  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 

Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  Ohio  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letters  dated  December  1, 1986  and 
January  16, 1987  (Administration  Record 
No.  OH-0799  and  OH-0887. 
respectively),  the  Ohio  Department  of 
Natural  Resources,  Division  of 
Reclamation  (ODNR),  submitted 
proposed  amendments  to  the  Ohio 
program  at  Ohio  Administrative  Code 
(OAC)  section  1501:13-7-03  concerning 
bonding  regulations.  On  June  19, 1987 
(52  FR  23265),  the  Director  approved  a 
portion  of  the  December  1, 1986 
submittal  of  proposed  amendments  at 
OAC  1501:13-7-03(B)(5)  (g)  and  (B)(7)(h), 
extending  from  sixty  to  ninety  days  the 
period  for  bond  replacement.  The 
Director  also  disapproved  a  proposed 
amendment  at  1501:13-7-O3(B)(5)(g) 
which  would  have  allowed  operators  to 
continue  to  mine  an  additional  ninety 
days  without  replacing  the  full  bond 
after  receiving  a  notice  of  violation. 

The  Director  amended  Part  935  of  30 
CFR  Chapter  VII  to  reflect  these  actions. 
Specifically,  30  CFR  935.16  was 
amended  by  adding  a  new  paragraph  (c) 
requiring  Ohio  to  amend  its  program  to 
disallow  continued  mining  without 
adequate  bond  coverage. 

On  July  17, 1987  (52  FR  26959),  the 
Director  approved,  with  certain 
exceptions,  the  program  amendments 
submitted  by  ODNR  on  January  16, 1987. 


The  approval  included  a  revision  of 
OAC  1501:13-7-03(B)(5)(g)  which 
requires  that  operators  cease  coal 
extraction  and  begin  reclamation 
operations  immediately  upon  the 
expiration  of  the  bond  replacement 
period  of  not  more  than  ninety  days. 

The  Ohio  program  amendments 
approved  by  the  Director  on  July  17, 
1987  (52  FR  26959)  satisfy  the 
requirement  of  30  CFR  935.16(c) 
amended  into  OSMRE  regulations  on 
June  19, 1987  (52  FR  23265).  OSMRE  is 
therefore  proposing  to  delete  paragraph 
(c)  of  30  CFR  935.16. 

III.  Public  Comment  Procedures 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Columbus  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 


Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT"  by  the 
close  of  business  on  December  22, 1987. 
If  no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
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the  Columbus  Field  Office  by  contacting 
the  person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  in  advance  in  the  Administrative 
Record.  A  written  summary  of  each 
public  meeting  will  be  made  a  part  of 
the  Administrative  Record. 

IV.  Procedural  Determinations 

1.  Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking.  | 

2.  Compliance  With  Executive  Order  No. 
12291 

On  August  28. 1981.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3.  4. 
7.  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB.  j 

3.  Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  had 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiHty  Actj(5 
U.S.C.  601  etseq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  935 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Dated:  November  25, 1987. 
Alfred  E.  Whitehouse, 

Acting  Assistant  Director,  Eastern  Field 
Operations.  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
|FR  Doc.  87-27951  Filed  12-4-87;  8:45  am] 
SILUNG  CODE  4310-05-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[FRL-3298-9  NC-034] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  North  Carolina;  Revision  to 
1 1 1(d)  Plan  for  Total  Reduced  Sulfur 
From  Kraft  Pulp  Mills 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  On  April  14. 1987,  the  North 
Carolina  Division  of  Environmental 
Management  submitted  a  regulatory 
amendment  to  be  incorporated  into  their 
federally  approved  111(d)  plan  for  total 
reduced  sulfur  (TRS). 

Regulation  2D.0528,  Total  Reduced 
Sulfur  from  Kraft  Pulp  Mills  is  being 
amended  to  raise  one  of  its  standards  to 
the  level  allowed  by  federal  New  Source 
Performance  Standards  (NSPS)  as 
revised  on  May  20, 1986  (51  FR  18538). 
This  notice  proposes  to  approve  this 
change.  After  the  comment  period  a 
final  rule  can  be  published  making  the 
amended  regulation  part  of  the  federally 
approved  111(d)  plan. 
DATE:  To  be  considered,  comments  must 
be  received  on  or  before  January  6, 1988. 
ADDRESSES:  Comments  should  be 
addressed  to  Bob  Peddicord  at  the 
Region  IV  EPA  address  below.  Copies  of 
the  State's  submittal  are  available  for 
review  during  normal  business  hours  at 
the  following  locations: 
Air  Quality  Section.  Division  of 
Environmental  Management,  North 
Carolina  Department  of  Natural, 
Resources  and  Community 
Development,  512  North  Salisbury 
Street,  Raleigh.  North  Carolina  27611 
Air  Programs  Branch,  Region  IV.  U.S. 
Environmental  Protection  Agency.  345 
Courtland  Street,  NE.,  Atlanta. 
Georgia  30365. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Peddicord  of  the  Region  IV  EPA  Air 
Programs  Branch,  at  the  above  address, 
or  telephone:  (404)  347-2864  or  FTS  257- 
2864. 

SUPPLEMENTARY  INFORMATION:  On  April 
14, 1987,  the  State  of  North  Carolina 
submitted  a  revision  to  their  111(d)  plan 
for  Total  Reduced  Sulfur  (TRS)  from     • 
Kraft  Pulp  Mills.  The  revision  was 
adopted  by  the  Environmental 
Management  Commission  on  April  9, 
1987.  after  a  public  hearing  held  on 
January  20, 1987.  The  change  to 
regulation  2D.0528,  TRS  from  Kraft  Pulp 
Mills,  allows  an  emission  increase  of 
TRS  from:  0.0168  pounds  per  ton  of 


black  liquor  solids  (dry  weight)  (lbs 
TRS/ton  BLS)  from  any  smelt  dissolving 
tank.  to.  0.032  Uu  TRS/ton  BLS  from  any 
smelt  dissolving  tank. 

This  change  brings  North  Carolina's 
rule  in  agreement  with  the  latest 
revision  of  40  CFR  Part  60,  Subpart  BB, 
promulgated  on  May  20, 1986  (51  FR 
18538).  That  revision  of  Subpart  BB 
(Standards  of  Performance  for  New 
Stationary  Sources:  Kraft  Pulp  Mills) 
promulgated  several  revisions  to  the 
standards.  One  of  the  revisions  changed 
the  existing  TRS  standard  for  smelt 
dissolving  tanks  from  0.0084  grams  of 
TRS  per  kilogram  of  black  liquor  solids 
(gTRS/KgBLS)  to  0.016  g  TRS.  as  H2S/ 
KgBLS.  This  revision  in  English  units 
would  be  from  0.0168  Lbs  TRS.  as  HjS/ 
Ton  BLS  to  0.032  Lbs  TRS,  as  HjS/Ton 
BLS.  The  change  to  2D.0528  incorporates 
the  new  standard  into  North  Carolina's 
rule. 

Proposed  Action 

EPA  is  proposing  to  approve  the 
revision  to  North  Carolina's  regulation 
.  2D.0528  submitted  to  EPA  on  April  14. 
1987.  This  change  will  make  the  State's 
111(d)  plan  for  TRS  from  Kraft  Pulp 
Mills  consistent  with  the  latest  revision 
of  the  federal  standards  of  performance 
for  new  kraft  pulp  mills. 

All  interested  persons  are  invited  to 
comment  on  this  action;  comments 
received  within  30  days  of  the 
publication  of  this  notice  will  be 
considered  by  EPA  in  the  final 
rulemaking. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entitites.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  62 

Air  pollution  control, 
Intergovernmental  relations.  Paper  and 
paper  products  industry. 

Authority:  42  U.S.C.  7401-7642. 
Dated:  July  2, 1987. 

Lee  A.  DeHihm.  Ill, 

Acting  Regional  Administrator. 

Editorial  note:  This  document  was  received 
at  the  Office  of  the  Federal  Register 
December  2, 1987. 

[FR  Doc.  87-27998  Filed  12-4-87;  8:45  am] 
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NATIONAL  RAILROAD  PASSENGER 
CORPORATION 

49  CFR  Part  701 

Freedom  of  Information  Act; 
Predisclosure  Notification  Procedures 
for  Confidential  Commercial  and 
Financial  Information 

AGENCY:  National  Railroad  Passenger 
Corporation  (NRPC  or  the  Corporation). 

action:  Proposed  rules. 

SUMMARY:  By  Executive  Order  12600, 
dated  June  23, 1987  (52  FR  23781), 
President  Reagan  directed  the 
establishment  by  regulations,  following 
notice  and  opportunity  for  public 
comment,  of  procedures  concerning 
predisclosure  notification  to  submitters 
of  confidential  commercial  or  financial 
information  requested  under  the 
Freedom  of  Information  Act  (FOIA).  The 
following  proposed  regulations  provide 
that  the  National  Railroad  Passenger 
Corporation  (NRPC),  also  known  as 
Amtrak,  shall  notify  submitters  of 
records  containing  confidential 
commercial  or  financial  information 
when  those  records  are  requested  under 
the  Act  if  NRPC  determines  that  it  may 
be  required  to  disclose  the  records. 
These  procedures  shall  apply  to  both  the 
initial  processing  of  the  request  and  to 
any  appeals  by  the  requester.  Further 
the  proposed  regulations  will  permit 
submitters  of  confidential  commercial  or 
financial  information  to  designate 
information  which  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm  and  permit  the 
submitter  a  reasonable  period  of  time  to 
object  to  the  disclosure  of  confidential 
commercial  or  financial  information. 
Finally,  the  proposed  regulations  will 
require  NRPC  to  provide  a  submitter  a 
written  statement  explaining  why  the 
submitter's  objections  are  not  sustained 
or  to  notify  the  submitter  if  the  requester 
brings  suit  seeking  to  compel  disclosure 
of  confidential  commercial  or  financial 
information. 

DATES:  Written  comments  must  be 
delivered  or  mailed  by  December  26, 
1987.  The  proposed  effective  date  of 
these  regulations  is  January  1, 1988. 
ADDRESS:  Send  comments  to:  Medaris 
Oliveri,  Freedom  of  Information  Officer, 
National  Railroad  Passenger 
Corporation,  400  North  Capitol  Street 
NW.,  Washington,  DC  20001. 
FOR  FURTHER  INFORMATION  CONTACT! 
Medaris  Oliveri.  FOIA  Officer.  (202) 
383-3991. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  regulations  follow  closely  the 
text  of  Executive  Order  126000  and 


prescribe  the  procedures  required  by 
that  Order. 

List  of  Subjects  in  49  CFR  Part  701 

Freedom  of  information. 
Amtrak  is  proposing  to  amend  49  CFR 
Part  701  as  follows: 

PART  701— [AMENDED] 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  Sec.  306(g).  Rail  Passenger 
Service  Act,  45  U.S.C.  546(g). 

2.  Section  701.8  is  added  to  read  as 
follows: 

§  701 .8    Notification  procedures  for 
confidential  commercial  and  financial 
information. 

(a)  Definitions.  For  the  purpose  of  this 
section,  the  following  definitions  apply: 

(1)  "Confidential  commercial  or 
financial  information"  means  records 
provided  to  NRPC  by  a  submitter  that 
arguably  contain  material  exempt  from 
release  under  Exemption  4  of  FOIA,  5 
U.S.C.  552(b)(4).  because  disclosure 
could  reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(2)  "Submitter"  means  any  person  or 
entity  who  provides  confidential  or 
financial  commercial  information  to 
NRPC.  The  term  submitter  includes,  but 
is  not  limited  to,  corporations.  State 
governments,  and  foreign  governments. 

(3)  "Requester"  means  any  person  or 
entity  who  submits  a  valid  request  for 
information  under  the  Freedom  of 
Information  Act.  The  term  includes,  but 
is  not  limited  to,  corporations.  State 
governments,  and  foreign  governments. 

(b)  Notice  requirements.  (1)  For 
confidential  commercial  or  financial 
information  submitted  prior  to  January 
1, 1988,  NRPC  shall,  if  it  determines  that 
it  may  be  required  to  disclose  the 
requested  information,  notify  the 
submitter  in  writing  prior  to  the  release 
of  responsive  records  whenever 

(i)  The  records  are  less  than  10  years 
old  and  the  information  has  been 
designated  by  the  submitter  as 
confidential  commercial  or  financial 
information;  or 

(ii)  NRPC  has  reason  to  believe  that 
disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(2)  For  confidential  financial  or 
commercial  information  submitted  on  or 
after  January  1, 1988,  the  submitter  may 
designate,  at  the  time  the  information  is 
submitted  to  NRPC  or  a  reasonable  time 
thereafter,  any  information  the 
disclosure  of  which  the  submitter  claims 
could  reasonably  be  expected  to  cause 
substantial  competitive  harm.  NRPC 
shall,  if  it  determines  that  it  may  be 


required  to  disclose  the  requested 
information,  notify  the  submitter  in 
writing  prior  to  its  release  whenever: 

(i)  The  records  are  designated 
pursuant  to  this  paragraph  (b)(l)(i);  or 

(ii)  NRPC  has  reason  to  believe  that 
disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(c)  Opportunity  to  object  to 
disclosure.  After  notification  is  given 
pursuant  to  paragraph  (b)(1)  or  (b)(2)  of 
this  section,  the  submitter  shall  have  ten 
days  from  the  receipt  of  notification  in 
which  to  object  to  the  disclosure  of  any 
specified  portion  of  the  information  and 
to  state  all  grounds  upon  which 
disclosure  is  opposed. 

(d)  Notice  of  intent  to  disclose.  In  all 
instances  when  NRPC  determines  to 
disclose  the  requested  records,  the 
Corporation  shall  provide  the  submitter 
with  a  written  notice  to  include  the 
following: 

(1)  A  statement  briefly  explaining  why 
the  submitter's  objections  were  not 
sustained; 

(2)  A  description  of  the  business 
information  to  be  disclosed  or  a  copy  of 
the  material  proposed  for  release;  and 

(3)  A  specific  disclosure  date.  The 
notice  shall  be  provided  to  the  submitter 
ten  working  days  prior  to  the  specified 
disclosure  date.  The  requester  shall  also 
be  advised  of  NRPC's  final 
determination  to  disclose  the  requested 
information  at  the  same  time  as 
notification  is  provided  to  the  submitter. 

(e)  Notice  of  FOIA  Lawsuit.  Whenever 
a  FOIA  requester  brings  suit  seeking  to 
compel  disclosure  of  confidential 
commercial  or  financial  information, 
NRPC  shall  promptly  notify  the 
submitter. 

(f)  Exceptions  to  notice  requirements. 
The  notice  requirements  of  paragraphs 
(b)(1)  and  (b)(2)  of  this  section  need  not 
be  followed  if: 

(1)  NRPC  determines  that  the 
information  should  not  be  disclosed; 

(2)  The  information  has  been 
published  or  has  been  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  FOIA); 

(4)  The  information  requested  is  not 
designated  by  the  submitter  as  exempt 
from  disclosure  in  accordance  with 
these  regulations,  unless  Amtrak  has 
substantial  reason  to  believe  that 
disclosure  of  the  information  would 
result  in  competitive  harm;  or 

(5)  The  designation  made  by  the 
submitter  appears  obviously  frivolous, 
except  that  NRPC  will  provide  the 
submitter  with  written  notice  of  any 
final  administrative  disclosure 
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determination  pursuant  to  paragraph  (cj 
of  this  section. 

(g)  Notification  of  requester. 
Whenever  NRPC  notifies  a  submitter 
that  it  may  be  required  to  disclose 
information  pursuant  to  paragraphs 
(b)(1)  and  (b)(2)  of  this  section.  NRPC 
shall  also  notify  the  requester  that 
notice  and  an  opportunity  to  comment 
are  being  provided  to  the  submitter. 
Harold  R.  Henderson. 
Vice  President-Law. 
(FR  Doc.  87-28053  Filed  12-t-87;  8:45  am] 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  documents  ottier  than  mles  or 
proposed  rules  that  are  appticabtd  to  the 
put>Nc.  Notices  of  fiearings  and 
investigations,  committee  meetings,  agency 
decisions  and  nilings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  furKtions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Public  Meeting  of  Assembly 

Notice  is  hereby  given,  pursuant  to  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  No.  92-463.  that  the  membership  of 
the  Administrative  Conference  of  the 
United  States,  which  makes 
recommendations  to  administrative 
agencies,  to  the  President.  Congress,  and 
the  Judicial  Conference  of  the  United 
States  regarding  the  efficiency, 
adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
administrative  agencies  in  carrying  out 
their  programs,  will  meet  in  Plenary 
Session  on  Thursday.  December  17. 1987 
at  12:45  p.m.  and  Friday,  December  18, 
1987  at  9:00  a.m.  in  the  Amphitheatre  of 
the  Federal  Home  Loan  Bank  Board. 
Second  Floor.  1700  G  Street  NW.. 
Washington.  DC. 

The  Conference  will  consider,  not 
necessarily  in  the  order  stated,  proposed 
recommendations  on  the  following 
subjects. 

1.  State-Level  Determinations  in 
Social  Security  Disability  Cases. 

2.  The  Role  of  the  Social  Security 
Appeals  Council. 

3.  National  Coverage  Determinations 
Under  the  Medicare  Program. 

4.  Dispute  Procedures  in  Federal  Debt 
Collection. 

5.  Regulation  by  the  Occupational 
Safety  and  Health  Administration. 

6.  Alternatives  for  Resolving 
Government  Contract  Disputes. 

7.  Adjudication  Practices  and 
Procedures  of  the  Federal  Bank 
Regulatory  Agencies. 

Plenary  sessions  are  open  to  the 
public.  Further  information  on  the 
meeting,  including  copies  of  proposed 
recommendations,  may  be  obtained 
from  the  Office  of  the  Chairman,  2120  L 


Street  NW.,  Suite  500,  Washington.  DC 
20037.  telephone  (202)254-7020. 

lefftey  S.  Lubbers. 

Research  Director. 

December  3. 1987. 

(FR  Doc.  87-28067  Filed  12-4-87;  8:45  am| 
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Committee  on  Judicial  Review;  Public 
Meeting 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  notice  is  hereby  given  of  a  meeting 
of  the  Committee  on  Judicial  Review  of 
the  Administrative  Conference  of  the 
United  States.  The  committee  has 
scheduled  this  meeting  to  discuss  two 
studies  In  progress:  Professor  Thomas  O. 
Sargentich's  study  of  jurisdiction  over 
interlocutory  appeals  from  agency 
action  and  Professor  Robert  A. 
Anthony's  study  of  what  agency 
interpretation  should  receive  judicial 
deference  on  review, 

DATE:  Thursday.  December  17. 1987.  at 
10:30  a.m. 

Location:  The  National  Court  Building, 
Room  305.  717  Madison  Place,  NW.. 
Washington,  DC. 

Public  Participation:  The  committee 
meeting  is  open  to  the  interested  public, 
but  limited  to  the  space  available. 
Persons  wishing  to  attend  should  notify 
the  contact  person  at  least  two  days 
prior  to  the  meeting.  The  committee 
chairman  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Candace  Fowler.  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  States,  2120  L  Street,  NW., 
Suite  500,  Washington,  DC  20037. 
Telephone:  (202)  254-7065. 

Dated:  December  3, 1987. 

Jeffrey  S.  Lubbers. 

Research  Director 

(FR  Doc.  87-28137  Filed  12-4-87;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Fedvnri  Orsln  Inspection  Service 

Designation  Renewal  of  the  Decatur 
Agency  (IL)  and  State  of  Soutti 
Carolina  (SC) 

AGENCY:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
action:  Notice. 

summary:  This  notice  announces  the 
designation  renewal  of  the  Decatur 
Grain  Inspection.  Inc.  (Decatur),  and 
South  Carolina  Department  of 
Agriculture  (South  Carolina],  as  official 
agencies  responsible  for  providing 
official  services  under  the  U.S.  Grain 
Standards  Act,  as  Amended  (Act). 
EFFECTIVE  DATE:  January  1. 1988. 
ADDRESS:  James  R.  Conrad,  Chief, 
Review  Branch,  Compliance  Division. 
FGIS.  USDA.  Room  1647  South  Building. 
P.O.  Box  96454.  Washington.  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that  Decatur's 
and  South  Carolina's  designations 
terminate  on  December  31, 1987,  and 
requested  applications  for  official 
agency  designation  to  provide  official 
services  within  specified  geographic 
areas  in  the  July  1, 1987,  Federal  Register 
(52  FR  24490).  Applications  were  to  be 
postmarked  by  July  31, 1987.  Decatur 
and  South  Carolina  were  the  only 
applicants  for  designation  in  their 
geographic  area  and  each  applied  for 
designation  renewal  in  the  area 
currently  assigned  to  that  agency. 

The  Service  announced  the  applicant 
names  in  the  September  1, 1967,  Federal 
Register  (52  FR  32948)  and  requested 
comments  on  the  designation  renewal  of 
Decatur  and  South  Carolina.  Comments 
were  to  be  Postmarked  by  October  16, 
1987;  none  were  received. 

The  Ser\'ice  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act; 
and.  in  accordance  with  section 
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7(n(l)(B).  determined  that  Decatur  and 
South  Carolina  are  able  to  provide 
official  services  in  the  geographic  area 
for  which  the  Service  is  renewing  their 
designations.  Effective  January  1. 1988, 
and  terminating  December  31. 1990, 
Decatur  and  South  Carolina  will  provide 
ofHcial  inspection  services  in  their  entire 
specified  geographic  area,  previously 
described  in  the  July  1  Federal  Register. 

A  specifled  service  point,  for  the 
purpose  of  this  notice,  is  a  city,  town,  or 
other  location  specified  by  an  agency  for 
the  performance  of  official  inspection  or 
Class  X  or  Class  Y  weighing  services 
and  where  the  agency  and  one  or  more 
of  its  inspectors  or  weighers  is  located. 
In  addition  to  the  specified  service 
points  within  the  assigned  geographic 
area,  an  agency  will  provide  official 
services  not  requiring  an  inspector  or 
weigher  to  all  locations  within  its  i 

geographic  area. 

Interested  persons  may  receive  a 
listing  of  an  agency's  specified  service 
points  by  contacting  either  the  Review 
Branch,  Compliance  Division,  at  the 
address  listed  above  or  the  agencies  at 
the  following  addresses:  Decatur  Grain 
Inspection.  Inc..  434  East  Wabash 
Avenue.  Decatur.  IL  62521;  and  South 
Carolina  Department  of  Agriculture.  P.O. 
Box  11280,  Columbia,  SC  29211. 

Pub.  L  94-582,  90  Stat.  2867.  as  amended  (7 
U.S.C.  71e/5e<7.) 

Date:  November  25, 1987. 
Neil  E.  Porter. 

Acting  Director,  Compliance  Division. 
(FR  Doc.  87-27966  Filed  12-4-87;  8:45  am] 

BNJJNG  COOC  3410-CN-M 


Request  for  Comments  on  Designation 
Applicants  In  tfie  Geographic  Area 
Currently  Assigned  to  the  Gibson  City 
(IL)  and  Indianapolis  Agencies  (IN), 
and  State  of  Wyoming  (WY) 

AGENCY:  Federal  Grain  Inspection 
Service  (Service),  USDA. 

action:  Notice. 


SUMMARY:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  area 
currently  assigned  to  the  Gibson  City 
Grain  Inspection  Department  (Gibson 
City),  Indianapolis  Grain  Inspection  & 
Weighing  Service,  Inc.  (Indianapolis), 
and  Wyoming  Department  of  I 

Agriculture  (Wyoming).  I 

DATE:  Comments  to  be  postmarked  on  or 
before  January  19, 1988. 

ADDRESS:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken,  Jr., 
Infoimation  Resources  Staff.  FGIS, 


USDA,  Room  1661  South  Building,  P.O. 
Box  96454,  Washington,  DC  20090-6454. 

Telemail  users  may  respond  to 

IIRSTAFF/FGIS/USDA]  telemail. 
Telex  users  may  respond  as  follows: 

TO:  Lewis  Lebakken 
TLX:7607351,  ANS:FGIS  UC. 

All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATLON  CONTACT: 

Lewis  Lebakken,  Jr.,  telephone  (202) 
382-1738. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  October  1, 1987, 
Federal  Register  (52  FR  36808). 
Applications  were  to  be  postmarked  by 
November  2, 1987.  Gibson  City, 
Indianapolis,  and  Wyoming  were  the 
only  applicants  for  designation  in  their 
geographic  area  and  each  applied  for 
designation  renewal  in  the  area 
currently  assigned  to  that  agency. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  designation  of 
the  applicants.  Commenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  to  this  designation 
action  and  include  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  submitted  to  the 
Information  Resources  Staff,  Resources 
Management  Division,  at  the  above 
address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

Pub.  L  94-582,  90  Stat.  2867,  as  amended  (7 
\i.S.C7\  etseq.] 

Date:  November  25, 1987. 

Neil  E.  Porter, 

Acting  Director.  Compliance  Division. 
[FR  Doc.  87-27967  Filed  12-4-87;  8:45  am] 

BILLING  CODE  3410-EN-M 


Request  for  Designation  Applicants  to 
Provide  Official  Services  in  the 
Geographic  Area  Currently  Assigned 
To  the  State  of  Alaska  (AK),  and  Little 
Rock  (AR)  and  Memphis  (TN)  Agencies 

AGENCY:  Federal  Grain  Inspection 
Service  (Service),  USDA. 

action:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act,  as 
Amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act.  This  notice 
announces  that  the  designation  of  three 
agencies  will  terminate,  in  accordance 
with  the  Act,  and  requests  applications 
from  parties  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
the  specified  agencies.  The  official 
agencies  are  the  Alaska  Department  of 
Natural  Resources,  Division  of 
Agriculture  (Alaska),  Little  Rock  Grain 
Exchange  Trust  (Little  Rock),  and 
Memphis  Grain  and  Hay  Association 
(Memphis). 

DATE:  Applications  to  be  postmarked  on 
or  before  January  4, 1988. 

ADDRESS:  Applications  must  be 
submitted  to  James  R.  Conrad,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South  Building, 
P.O.  Box  96454,  Washington,  DC  2009O- 
6454.  All  applications  received  will  be 
made  available  for  public  inspection  at 
this  address  located  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Alaska,  located  at  P.O.  Box  949, 
Palmer,  AK  99645-0949;  Little  Rock, 
located  at  600-B  Olive  Street,  North 
Little  Rock,  AR  72114;  and  Memphis, 


located  at  1390  Channel  Avenue,  P.O. 
Box  13302,  Memphis,  TN  38113,  were 
each  designated  under  the  Act  as  an 
official  agency  to  provide  inspection 
functions  on  June  1, 1985. 

Each  official  agency's  designation 
terminates  on  May  31. 1988.  Section 
7(g)(1)  of  the  Act  states  that 
designations  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  presently 
assigned  to  Alaska,  pursuant  to  section 
7(f)(2)  of  the  Act,  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  of 
Alaska,  except  those  export  port 
locations  within  the  State  which  are 
serviced  by  the  Service. 

The  geographic  area  presently 
assigned  to  Little  Rock,  in  the  States  of 
Arkansas  and  Texas,  pursuant  to 
section  7(f)(2)  of  the  Act.  which  may  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 
In  Arkansas: 

Bounded  on  the  North  by  the  northern 
Arkansas  State  line  from  the  western 
Benton  County  line  east  to  the  eastern 
Clay  County  line. 

Bounded  on  the  East  by  the  eastern 
Clay.  Greene,  Lawrence,  Jackson, 
Woodruff,  Monroe,  Arkansas,  Desha, 
and  Chicot  County  lines; 

Bounded  on  the  South  by  the  southern 
Arkansas  State  line  from  the  eastern 
Chicot  County  line  west  to  the  western 
Miller  County  line;  and 

Bounded  on  the  West  by  the  western 
Arkansas  State  line  from  the  southern 
Miller  County  line  north  to  the  northern 
Benton  County  line. 
In  Texas:  Bowie  and  Cass  Counties. 
An  exception  to  Little  Rock's  assigned 
geographic  area  is  the  following  location 
inside  Little  Rock's  area  which  has  been 
and  will  continue  to  be  serviced  by  the 
following  official  agency: 

Memphis  Grain  and  Hay  Association: 
Con-Agra.  Inc.,  Augusta,  Woodruff 
County,  Arkansas. 

The  geographic  area  presently 
assigned  to  Memphis,  in  the  States  of 
Arkansas  and  Tennessee,  pursuant  to 
section  7(f)(2)  of  the  Act.  which  may  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

In  Arkansas:  Craighead,  Crittenden, 
Cross,  Lee,  Mississippi,  Phillips, 
Poinsett,  and  St.  Francis  Counties. 
In  Tennessee:  Carroll.  Chester. 
Crockett,  Dyer,  Fayette,  Gibson, 
Hardeman.  Haywood,  Henderson, 
Lauderdale,  Madison,  McNairy,  Shelby, 
and  Tipton  Counties. 

The  following  locations,  outside  of  the 
above  contiguous  geographic  area,  are 


part  of  this  geographic  area  assignment: 
Continental  Grain  Co.,  and  West 
Tennessee  Soya,  both  in  Tiptonville,  and 
Planters  Gin.  Ridgely.  all  in  Lake 
County.  Tennessee  (located  inside  Cairo 
Grain  Inspection  Agency,  Inc.'s  area); 
and  Con-Agra,  Inc.,  Augusta,  Woodruff 
County,  Arkansas  (located  inside  Little 
Rock  Grain  Exchange  Trust's  area). 
Interested  parties,  including  Alaska, 
Little  Rock,  and  Memphis,  are  hereby 
given  opportunity  to  apply  for  official 
agency  designation  to  provide  the 
official  services  in  the  geographic  area, 
as  specified  above,  under  the  provisions 
of  section  7(f)  of  the  Act  and 
§  800.196(d)  of  the  regulations  issued 
thereunder.  Designation  in  each 
specified  geographic  area  is  for  the 
period  beginning  June  1. 1988.  and 
ending  May  31. 1991.  Parties  wishing  to 
apply  for  designation  should  contact  the 
Review  Branch.  Compliance  Division,  at 
the  address  listed  above  for  forms  and 
information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Pub.  L.  94-582,  90  Stat.  2867,  as  amended  (7 

U.S.C.  71  et  seq.) 

Date:  November  25. 1987. 
Neil  E.  Porter. 

Acting  Director,  Compliance  Division. 
[FR  Doc.  87-27968  Filed  12-4-87;  8:45  am) 

MLUNG  CODE  S410-EN-« 


Packers  and  Stockyards 
Administration 

Proposed  Posting  of  Stockyards; 
Barrett  Livestock  Bam,  GA,  et  al. 

The  Packers  and  Stockyards 
Administration.  United  States 
Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act.  1921.  as  amended  (7 
U.S.C.  202).  and  should  be  made  subject 
to  the  provisions  of  the  Act. 
GA-198    Barrett  Livestock  Bam.  Alto. 

Georgia 
GA-199    Circle  M  Stables  Corp.. 

Forsyth.  Georgia 
GA-200    Pony  Express  Stock  Yards. 

Covington.  Georgia 
MN-184    Northern  Minnesota  Cattle 

Yard,  Hines,  Minnesota 
MS-163    People's  Livestock  Auction, 

Houston.  Mississippi 
MO-266    MFA  Farmers  Livestock 

Market.  Maryville.  Missouri 
SC-143    Walterboro  Horse  Auction. 

Inc..  Walterboro.  South  Carolina 


TX-335    Falfurrias  Livestock  Comm. 

Co..  Inc..  Falfurrias.  Texas 
TX-336    Ray's  Livestock  Commission, 

Palestine,  Texas 
TX-337    Raz  Livestock  Sales.  Inc.. 

Harper.  Texas 

Notice  is  hereby  given  that  pursuant 
to  authority  under  the  Packers  and 
Stockyards  Act.  1921.  as  amended  (7 
U.S.C.  181  et  seq.),  it  is  proposed  to 
designate  the  stockyards  named  above 
as  posted  stockyards  subject  to  the 
provisions  of  the  Act  as  provided  in 
section  302  thereof. 

Any  person  who  wishes  to  submit 
written  data,  views,  or  arguments 
concerning  the  proposed  designation, 
may  do  so  by  filing  them  with  the 
Director.  Livestock  Marketing  Division, 
Packers  and  Stockyards  Administration. 
United  States  Department  of 
Agriculture.  Washington.  DC  20250.  by 
December  22, 1987. 

All  written  submissions  made 
pursuant  to  this  notice  shall  be  made 
available  for  public  inspection  in  the 
office  of  the  Director  of  the  Livestock 
Marketing  Division  during  normal 
business  hours. 

Done  at  Washington.  DC,  this  1st  day  of 
December.  1987. 
[FR  Doc.  87-28028  Filed  12-4-87;  8:45  am) 

BILUNQ  CODE  341»-KI>-II 


AVIATION  SAFETY  COIMMISSION 
Meeting 

Time  and  Dates:  9:00  a.m.  to  5:00  p.m.. 
Office  Building,  Washington,  DC  20510- 
6075. 

Place:  Room  SD — 538,  Dirksen  Senate 
Office  Building,  Washington,  DC  20510- 
6075. 

Status:  Meeting  is  completely  open  to 
the  public  as  required  under  section  10 
(a)(2)  of  the  Federal  Advisory 
Committee  Act  of  1972. 

Matters  to  be  Considered:  Selected 
Witnesses  are  invited  to  provide 
Statements  to  the  Aviation  Safety 
Commission. 

For  Further  Information  Contact: 
Richard  K.  Pemberton,  Administrative 
Officer,  Aviation  Safety  Commission, 
Premier  Building,  Room  1008, 1725  I 
Street,  NW.,  Washington,  DC  20006, 
(202)  634-4677  or  (202)  634-4860. 
John  M.  Albertine, 
Chairman. 
[FR  Doc.  87-28148  Filed  12-4-87:  8:45  am) 

BILLING  CODE  M20-AQ-M 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-307-701] 


Postponement  of  Pieiiminary 
Antidumping  Duty  Deteimination; 
Certain  Electrical  Conductor  Aluminum 
Redraw  Rod  From  Venezuela 


agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

action:  Notice. 


summary:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
the  petitioner  in  this  investigation  to 
postpone  the  prehminary  determination 
as  permitted  by  section  733(c)(1)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  Based  on  this  request,  we  are      \ 
postponing  our  preliminary 
determination  on  whether  sales  of 
certain  electrical  conductor  aluminum 
redraw  rod  from  Venezuela  have 
occurred  at  less  than  fair  value  until  not 
later  than  February  1, 1988.  , 

EFFECTIVE  DATE:  December  7, 1987.       | 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Martin  or  Jessica  Wasserman, 
Office  of  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230, 
telephone:  (202)  377-2830  or  377-1442. 

SUPPLEMENTARY  INFORMATION:  On 
August  10, 1987  (52  FR  29559),  we 
published  the  notice  of  initiation  of  an 
antidumping  duty  investigation  to 
determine  whether  certain  electrical 
conductor  aluminum  redraw  rod  from 
Venezuela  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  The  notice  stated  that  we  would 
issue  our  preliminary  determination  by 
December  21, 1987. 

On  November  19, 1987,  petitioner 
(Southwire  Company)  requested  that  the 
Department  postpone  the  preliminary 
determination  by  42  days  i.e.,  until  not 
later  than  202  days  after  the  date  of 
receipt  of  the  petition,  in  accordance 
with  section  733(c)(1)(A)  of  the  Act. 
Accordingly,  the  period  for  the 
preliminary  determination  in  this  case  is 
hereby  extended.  We  intend  to  issue  a 
preliminary  determination  not  later  than 
February  1, 1988. 

This  notice  is  published  pursuant  to  section 
773(c)(2)  of  the  Act 

Gilbert  B.  Kaplan, 

Acting  Assistant  Secretary  for  Import 

Administration 

(FR  Doc.  87-28026  Filed  12-4-87;  8:45  amj 

nixmc  CODE  ssio-os-m 


National  Oceanic  and  Atmospheric 
Administration 

Results  of  1986  Survey  of  Striped  Bass 
Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  survey  results. 

summary:  NOAA  publishes  the  results 
of  a  survey  of  Atlantic  coast  striped 
bass  fisheries  for  1986.  The  report  of 
survey  results  is  required  under  the 
Atlantic  Striped  Bass  Conservation  Act. 
The  intended  effect  is  to  provide 
information  on  the  status  of  the  striped 
bass  fisheries. 

address:  Copies  of  the  survey  results 
are  available  from  David  G.  Deuel, 
NOAA/NMFS,  1825  Connecticut 
Avenue,  Washington,  DC  20235. 
FOR  FURTHER  INFORMATION  CONTACT. 
David  G.  Deuel,  202-673-5272. 
SUPPLEMENTARY  INFORMATION: 

Comprehensive  Annual  Survey  of  the 
Atlantic  Striped  Bass  Fisheries — 
Calendar  Year  1986 

Section  6  of  the  Atlantic  Striped  Bass 
Conservation  Act  (Pub.  L.  No.  98-613, 16 
U.S.C.  1851)  required  the  Secretary  of 
Commerce  and  the  Secretary  of  the 
Interior  to  conduct  a  comprehensive 
annual  survey  of  the  Atlantic  striped 
bass  fisheries.  Each  survey  was  to 
include,  but  not  be  limited  to,  a 
compilation  and  assessment  of  the 
recreational  and  commercial  landings  of 
striped  bass  in  the  coastal  States  during 
the  period  considered  in  the  survey.  The 
results  of  each  annual  survey  were  to  be  . 
published  in  the  Federal  Register.  This 
report  presents  data  for  calendar  year 
1986  as  required  by  section  6  of  the 
Atlantic  Striped  Bass  Conservation  Act 
(The  Act). 

The  Act  was  signed  into  law  on 
October  31, 1984.  Under  the  Act,  no 
funds  were  authorized  for  appropriation  - 
for  activities  in  Fiscal  Year  1985.  For 
Fiscal  Year  1986  and  1987,  funds  were 
authorized  but  not  appropriated.  Thus, 
for  calendar  years  1985  and  1986,  no 
funds  were  appropriated  for  conduct  of 
the  comprehensive  annual  survey  and 
no  separate  surveys  were  conducted  on 
the  Atlantic  striped  bass  fisheries. 
However,  the  National  Marine  Fisheries 
Service  of  the  U.S.  Department  of 
Commerce  routinely  collects  data  on  all 
U.S.  commercial  fisheries  and  on  marine 
recreational  fishing  on  the  Atlantic, 
Gulf,  and  Pacific  coasts.  Data  from  these 
surveys  are  used  in  this  report  to  satisfy 
the  requirements  of  section  6  of  the  Act. 

A  description  of  the  statistical  survey 
procedures  for  the  commercial  landings 
may  be  found  in  "Fishery  Statistics  of 


the  United  States  1977"  (U.S. 
Department  of  Commerce,  1984),  and  for 
recreational  fishery  data  in  "Marine 
Recreational  Fishery  Statistics  Survey, 
Atlantic  and  Gulf  Coasts,  1985"  (U.S. 
Department  of  Commerce,  1986).  The 
Act  addresses  striped  bass  from  Maine 
through  North  Carolina;  the  data 
presented  below  are  for  the  same  area. 

Commercial  landings  of  striped  bass 
in  1986  were  0.3  million  pounds,  the 
lowest  on  record,  and  0.9  million  pounds 
less  than  the  1985  landings.  Maximum 
landings  of  14.7  million  pounds  were 
recorded  in  1973,  and  since  then 
landings  have  steadily  declined.  Part  of 
the  decline  since  1982  has  resulted  from 
restrictive  regulations  on  the 
commercial  fishery.  Average  landings 
for  the  20  year  period  from  1967  to  1986 
were  6.8  million  pounds.  However,  from 
1967  to  1976,  landings  average  10.4 
million  pounds,  while  from  1977  to  1986, 
landings  average  only  3.1  million 
pounds.  For  the  last  5  years,  an  average 
of  1.7  million  pounds  were  landed. 
Commercial  landings  by  State  from  1979 
through  1986  are  shown  in  Table  1. 
Figure  1  shows  annual  commercial 
landings  from  1961  through  1986. 

Estimates  of  catch  and  harvest  of 
striped  bass  by  recreational  fishermen 
are  available  from  the  marine 
recreational  fishery  statistics  surveys 
from  1979  through  1986.  Catch  is  defined 
as  the  total  number  of  fish  caught, 
including  those  released  alive.  Harvest 
is  the  number  of  fish  which  are  removed 
from  the  population.  Estimated  weights 
are  available  for  the  fish  harvested.  The 
reliability  of  the  survey  estimates  is 
greater  for  species  which  occur  more 
frequently  in  the  catch  than  for  those 
which  occur  infrequently  in  the  catch.  In 
recent  years,  with  the  striped  bass  stock 
at  low  levels,  the  estimates  for  striped 
bass  are  less  reliable  than  those  for 
other  species  such  as  bluefish,  winter 
flounder,  or  scup,  which  occur 
frequently  in  the  catch.  In  addition, 
there  is  high  variability  of  striped  bass 
catch  estimates  by  State  from  year  to 
year.  Although  a  separate  survey  of  the 
recreational  fishery  for  striped  bass 
would  likely  provide  more  reliable 
estimates  of  the  catch  and  harvest  of 
striped  bass,  such  a  survey  would  be 
extremely  expensive  to  conduct  because 
of  the  low  abundance  of  striped  bass. 

In  1986,  recreational  fishermen  caught 
an  estimated  1,401,000  striped  bass,  of 
which  141,000  were  harvested.  The 
remaining  1,260,000  were  released  alive. 
The  estimated  weight  of  the  1986  striped 
bass  recreational  harvest  was  1.9 
million  pounds.  Table  2  presents 
estimates  of  the  total  recreational  catch 
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of  striped  bass  by  state  from  1979 
through  1986. 

The  total  recreational  catch  of  striped 
bass  declined  from  about  2.0  million  fish 
in  1979  to  about  600,000  fish  in  1983- 
1985.  As  with  the  commercial  fishery, 
restrictions  on  the  recreational  fishery 
contributed  to  the  decrease  in  catch.  The 
increase  in  total  catch  in  1986  likely 
reflects  the  increased  abundance  of  the 
1982  and  subsequent  year  classes, 
resulting  from  management  measures 
providing  nearly  total  protection  to 
these  year  classes.  The  number  of 
striped  bass  harvested  has  declined, 
from  about  1.3  million  fish  in  1979  to  less 
than  150,000  in  1986,  while  the  number 
released  alive  has  increased  as  a 
percentage  of  the  total  catch.  From  1979- 
1981,  the  percent  released  alive 
averaged  24,  while  from  1982-1986,  the 
average  percent  released  alive  was  72. 
In  1986,  90  percent  of  the  fish  were 
released  alive.  This  demostrates  the 
effectiveness  of  size  limits  and  bag 
limits  in  conserving  striped  bass. 


The  management  measures  imposed 
on  striped  bass  fishing  by  the  coastal 
States,  as  recommended  by  the  Atlantic 
States  Marine  Fisheries  Commission's 
Interstate  Fishery  Management  Plan  for 
the  Striped  Bass  (as  amended),  have  had 
a  significant  impact  on  the  recreational 
harvest  and  the  commercial  landings. 
Most  new  management  regulations  were 
put  in  place  between  1982  and  1986,  with 
those  having  the  most  impact  being 
implemented  during  1984, 1985,  and 
1986.  These  regulations  include  closed 
seasons,  closed  areas,  size  limits, 
commercial  gear  restrictions  and  bag 
limits  on  the  recreational  fishery.  Most 
significantly,  a  moratorium  was  imposed 
on  striped  bass  fishing  in  Maryland  and 
Delaware  in  January  1985.  During  1986, 
the  striped  bass  fishery  was  closed  in 
marine  waters  of  New  York  based  on 
high  levels  of  PCBs,  the  fishery  was 
closed  in  Connecticut,  and  Rhode  Island 
prohibited  sale  due  to  PCB 
contamination.  Several  other  states 
prohibit  sale  of  striped  bass  and  have 


implemented  a  33-inch  minimum  size 
limit.  Bag  limits  range  from  1  to  5  fish  in 
states  which  allow  recreational  fishing. 

Appropriate  data  on  striped  bass  to 
calculate  estimates  of  the  population 
size  have  not  been  collected.  Prior  to 
1982,  striped  bass  commercial  landings 
data  were  used  as  an  indicator  of  the 
stock  size.  The  commercial  fishery  has 
since  been  severely  restricted  by 
regulations,  thus  landings  in  recent 
years  are  not  comparable  to  those  in 
earlier  years  nor  are  they  indicative  of 
trends  in  stock  size.  The  recreational 
fishery  for  striped  bass  has  been 
similarly  impacted  by  management 
regulations.  Thus,  caution  should  be 
used  in  interpreting  the  landing  data  in 
recent  years. 

Dated:  November  27. 1987. 
lames  E.  Douglas,  |r.. 
Deputy  Assistant  Administrator  For 
Fisheries.  National  Marine  Fisheries  Service. 


TABL£  1 . 


-Reported  Commercial  Undings  (thousands  of  pounds)  »  of  Striped  Bass  in  Atuvntic  Coastal 

STATES,  1979-1987. 


state 


1979 


Maine 

New  Hampstiire . 
Massachusetts... 

Rhode  Island 

Connecticut 

New  York 

New  Jersey 

Delaware 

Maryland 

Virginia 

North  Carolina.... 
Total 


695 

54 

45 

570 

40 

26 

947 

467 

614 

3.458 


1980 


1981 


886 

20 

29 

598 

24 

17 

2,101 

503 

472 

4,650 


1 


1982 


708 

235 

5 

822 

14 

23 

1,641 

395 

417 

4,261 


643 

270 

6 

471 

10 

26 

518 

147 

338 

2,429 


1983 


1984 


1985 


224 

196 

2 

310 

20 

7 

446 

151 

361 

1.717 


107 

54 

2 

595 

9 

37 

1.108 

508 

513 

2.933 


1 


119 

61 

6 

469 
12 


43 

241 

280 

1,232 


1986 


96 

11 


10 


8 
21 

189 
335 


'  Source:  National  Marine  Fisheries  Service,  F/S21.  unpublished  data. 

Note.-Dash  denotes  none  reported;  **  denotes  less  than  500  pounds.  Restrictive  regulations  on  the  commercial  fishery  contribute  to  the 
decrease  in  landings  since  1982. 
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Table  2.— Estimated  Total  Recreational  Catch  (Thousands  of  Fish)  of  Striped  Bass  by  State,  Maine  to 

i  North  Carolina  1 979- 1 986 ' . 


Millions  of  Pounds 


State 


Maine 

New  Hampshire . 
Massachusetts ... 

Rhode  Island 

Connecticut 

New  York 

New  Jersey 

Delaware 

Maryland 

Virginia 

North  Carolina.... 


Total . 


1979 


(-) 
(0) 
66 
31 
81 
733 
(-) 
(-) 
1,005 

(-) 
57 


2,005 


1980 


(-) 

(0) 
(-) 
(-) 
42 

59 
{-) 

(0) 
377 

(0) 
(-) 


548 


1981 


(-) 

{-) 

(-) 

(-) 

{-) 

37 

40 

(0) 

174 
(0) 

576 


892 


1982 


(-) 

(0) 

129 

(-) 
555 

(-) 
151 
(0) 

40 
(0) 
(0) 


911 


1983 


(-) 
(-) 
68 

(-) 

45 

36 

210 

(-) 
155 
(-) 
(-) 


568 


1984 


(-) 
(0) 

132 
72 
41 

101 
84 

(-) 
148 

(-) 
(-) 


626 


Estimates  include  both  fish  harvested  and  those  released.  (-)  =  less  than  30.000  reported.  (0)  =  none  reported 
'  Sources: 

1979-1980:  USDOC.  1984.  Current  Fishery  Statistics  No  8322 
1981-1982:  USDOC,  1985.  Current  Fishery  Statistics  No'  8324' 
1983-1984:  USDOC,  1985.  Current  Fishery  Statistics  No  8326' 
1985;  USDOC,  1986.  Current  Fishery  Statistics  No.  8327 
1986:  USDOC,  1987.  Cun-ent  Fishery  Statistics  No.  8392 
NOTE.-Restrictive  regulations  on  the  recreation  fishery  contributed  to  decreased  catches  since  1982. 
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1985 


(-) 
(-) 

123 
50 
41 
95 
(-) 
(-) 
102 

{-) 
{-) 


618 


20 


1986 


(-) 
(0) 

655 
{-) 
(-) 

149 
43 
(0) 

502 
(-) 
(-) 


1.399 


UMI 


1961 


1967 


1973 

Year 


1979 


1985 


Figure   1.      Reported  Conunercial  Landings  of  Striped  Bass 
Along   the  Atlantic  Coast,    1962-1986. 

Note:      Restrictive  regulations  on  the  commercial   fishery 
contributed   to  the  decrease   in   landings  since 
1982. 


|FR  Doc.  87-28030  Filed  12-4-87;  8:45  am| 
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Mkf-Attantic  Fistiery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Mid-Atlantic  Fishery 
Management  Council  will  convene  a 
public  meeting,  December  9, 1987,  at  10 
a.m.,  at  the  Hershey  Philadelphia  Hotel, 
Philadelphia,  PA,  telephone:  (215)  893- 
1600,  to  discuss  the  Surf  Clam  and 
Ocean  Quahog  Fishery  Management 
Plan,  and  other  fishery  management  and 
administrative  matters.  The  meeting 
may  be  lengthened  or  shortened 
depending  upon  progress  on  the  agenda. 
The  Council  may  go  into  closed  session 
(not  open  to  the  public]  to  discuss 
personnel  and/or  national  security 
matters,  and  will  adjourn  on  the 
afternoon  of  December  10. 

For  further  information  contact  John 
C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Room  2115,  Federal  Building,  300  South 
New  Street,  Dover,  DE  19901.  telephone: 
(302)  674-2331. 

Dated:  December  2. 1987 
Ann  D.  Terbush, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc.  87-27977  Filed  12-4-87;  8:45  am) 
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Nortit  Pacific  Rshery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  North  Paciflc  Fishery 
Management  Council's  Future  of 
Groundfish  Management  Committee  will 
convene  a  public  meeting,  December  17, 
1987.  at  8:30  a.m.,  in  Room  2143,  Building 
4,  of  the  Northwest  and  Alaska  Fisheries 
Center.  National  Marine  Fisheries 
Service.  7600  Sand  Point  Way  NE., 
Seattle.  WA. 

The  Committee,  charged  with  making 
recommendations  to  the  Council  on 
long-term  management  strategies  for  the 
groundfish  fisheries  in  the  Gulf  of 
Alaska  and  Bering  Sea/Aleutian  Islands 
by  June  1988,  will  begin  discussions  on  a 
system  or  systems  for  future 
management  of  those  fisheries.  The 
public  meeting  will  adjourn  on 
December  18. 

For  further  information  contact  the 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136.  Anchorage. 
AK  99510,  telephone:  (907)  274^563. 


Dated:  December  2, 1987. 
Ann  D.  Terbush, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

[PR  Doc.  87-27978  Filed  12-4-87;  8:45  am] 
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Pacific  Fishery  Management  Council; 
Put>lic  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  Legal  Gear  Committee  will 
convene  a  public  meeting,  December  15, 
1987,  at  11  a.m..  at  the  Council's  office 
(address  below],  to  develop 
specifications  for  a  uniform  pelagic 
trawl  codend  restriction.  The  Council 
intends  to  review  the  proposed 
specifications  for  possible 
implementation  for  Hshermen  delivering 
PaciHc  whiting  at  sea  to  floating 
processing  vessels,  both  foreign  and  U.S. 
Other  issues  related  to  legal  gear 
definitions  and  specifications  may  also 
be  discussed. 

For  further  information  contact 
Lawrence  D.  Six.  Pacific  Fishery 
Management  Council.  2000  S.W.  First 
Avenue,  Suite  420,  Portland,  OR  97201; 
telephone:  (503)  221-6352. 

Dated:  December  2, 1987. 
Ann  0.  Terbush, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  87-27979  Filed  12-4-87;  8:45  am] 
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COMMISSION  ON  THE  BICENTENNIAL 
OF  THE  UNITED  STATES 
CONSTITUTION 

Invitation  of  Applications  for  New 
Awards  for  FY  1988  Bicentennial 
Educational  Grant  Program 

AGENCY:  Commission  on  the 

Bicentennial  of  the  United  States 

Constitution. 

ACTION:  Notice  inviting  applications  and 

providing  application  forms  for 

Bicentennial  Educational  Grant 

Program — second  round. 

SUMMARY:  The  Commission  on  the 
Bicentennial  of  the  United  States 
Constitution  announces  its  application 
deadline  for  a  second  round  of  FY-1988 
funding  under  its  Constitution 
Bicentennial  Educational  Grant 
Program.  The  Commission  is  soliciting 
grant  applications  for  the  development 
of  instructional  materials  and  programs 
on  the  Constitution  and  Bill  of  Rights 


which  are  designed  for  use  by 
elementary  or  secondary  school 
students. 

This  grant  program  notice  informs  all 
interested  individuals  and  organizations 
about  the  closing  dates  for  the  receipt  of 
applications  for  funding  and  provides 
required  application  forms.  The 
application  conditions  are  based  on  the 
law  and  regulation  which  contain  the 
key  requirements  for  all  applicants  to 
follow  in  seeking  funding  from  the 
Commission. 

DATES:  Applications  will  be  accepted 
from  February  1. 1988  until  March  15. 
1988  at  5:30  pm. 

ADDRESS:  For  further  information 
contact:  Anne  A.  Fickling,  Assistant 
Director  of  Educational  Programs. 
Commission  on  the  Bicentennial  of  the 
U.S.  Constitution.  736  Jackson  Place 
NW..  Washington,  DC  20503,  (202)  653- 
5110. 

SUPPLEMENTARY  INFORMATION:  The 

objective  of  this  program  is  to  help 
elementary  and  secondary  school 
teachers  develop  a  better  understanding 
of  the  history  and  development  of  the 
U.S.  Constitution  and  Bill  of  Rights  and 
to  provide  them  with  materials  and 
methods  so  they  will  become  more  able 
to  teach  the  Constitution  to  young 
learners.  Programs  designed  to  affect 
students  directly  are  also  encouraged. 
The  specific  emphasis  for  this  round  of 
competition  will  be  on  the  development 
of  the  legislative  and  executive 
branches  of  government,  thus  paralleling 
the  five-year  program  of  the 
Commission. 

Available  Funds  Anticipated: 
Approximately  $1  million. 

Estimated  Range  of  Awards:  $1,000- 
$75,000. 

Estimated  Number  of  A  wards:  25-30. 

Project  Period:  No  longer  than  24 
months,  beginning  August  1988; 
programs  must  begin  before  September 
1, 1989. 

Priority  Areas  for  Funding:  The 
Program  Announcement  and  Final  Rule 
governing  the  1988  Bicentennial 
Educational  Grant  Program  were 
published  in  the  Federal  Register  on 
August  14, 1987.  Specifically,  the 
Commission  encourages  proposals 
which  focus  on  themes  paralleling  those 
of  the  Commission's  five-year  plan, 
including  the  ratification  debates  and 
the  role  of  The  Federalist,  and  the 
development  of  the  three  branches  of 
government.  Proposals  may  also  address 
the  role  of  Federalism  in  the 
development  and  history  of  the 
Constitution.  More  specific  information 
is  available  by  contacting  the 
Commission  on  the  Bicentennial  of  the 
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United  States  Constitution,  Educational 
Programs  Divison. 

Eligible  Applicants:  The  Commission 
is  authorized  to  accept  applications  from 
and  award  grants  to:  Local  educational 
agencies,  private  elementary  and 
secondary  schools,  private 
organizations,  individuals,  and  state  and 
local  public  agencies  in  the  United 
States.  Colleges,  universities,  and  adult 
education  programs  within  the  above 
categories  are  eligible  to  apply,  provided 
the  proposed  project  or  program  is 
designed  for  use  in  elementary  and 
secondary  schools.  Grants  will  not  be 
made  to  profit-making  organizations. 

Selection  Criteria:  The  Commission 
has  developed  the  following  criteria  as 
general  guidelines  for  judging  all  project 
proposals: 

1.  The  project  is  designed  to 
strengthen  teachers'  capacity  to 
understand  and  teach  the  Constitution, 
its  antecedents,  provisions,  structure, 
and  history,  while  benefitting  students 
in  an  academically  sound  way, 
appropriate  for  the  age  group  toward 
which  it  is  directed.  (20  points) 

2.  Potential  of  the  project  to  achieve 
stronger  and  wider  impact  through 
utilizing  existing  materials,  including 
those  made  available  through 
Commission  sponsorship  and  the  1987 
Educational  Grants  Program.  (5  points) 

3.  The  project  is  cost-effective  in  that 
expenditures  are  reasonable  and 
appropriate  to  the  scope  of  the  project. 
(5  points) 

4.  The  project  must  demonstrate  the 
potential  for  affecting  a  much  wider 
audience  than  the  immediate  project 
participants.  (5  points) 

5.  The  project  represents  an 
improvement  upon  existing  teaching 
methods.  (5  points] 

6.  Applicants  have  the  capacity  to 
carry  out  the  project  as  evidenced  by: 

a.  Academic  and  administrative 
qualifications  of  the  project  personnel; 

b.  Quality  of  project  design; 

c.  Soundness  of  project  management 
plan.  (10  points) 

The  decision  to  award  grant  funding  is 
solely  within  the  discretion  of  the 
Commission  based  upon  its  judgment  of 
how  best  to  fulfill  the  statutory  purposes 
of  the  grant  program. 

Applicable  Regulations:  45  CFR  Part 
2010  as  published  in  the  August  14, 1987 
Federal  Register  (52  FR  30582).  The 
Commission's  Constitution  Bicentennial 
Educational  Grant  Program 
Announcement  was  also  published 
together ,with  the  grant  regulation. 

Interested  applicants  are  invited  to 
call  or  write  to  the  Commission  for  a 
copy  of  the  printed  version  of  the 
regulation,  program  announcement  and 
application  forms. 


(Title  V  of  Pub.  L.  99-194;  45  CFR  Part  2010) 

The  Catalogue  of  Federal  Domestic 
Assistance  (CFDA)  number  is  90.001. 
Herbert  M.  Atherton, 
Director.  Educational  Programs. 
[FR  Doc.  87-27922  Filed  12-4-87;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  a  Limit,  Deducts  and 
Charges  for  Certain  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in  India; 
Correction 

December  3, 1987. 

On  December  2, 1987  a  notice  and 
letter  to  the  Commissioner  of  Customs 
were  published  in  the  Federal  Register 
(52  FR  45841)  concerning  the  re-opening 
of  the  current  limit  for  22  million  square 
yards  equivalent  for  Group  U  Categories 
300,  301,  311,  312,  314,  316,  317,  319,  320, 
330-334,  345,  349-354,  359,  360-362,  369- 
0,  600-605,  630-635.  637-654,  659,  664pt., 
666-670  and  831-859,  as  a  group, 
produced  or  manufactured  in  Indian  and 
exported  to  the  United  States  during  the 
period  of  January  1. 1987  through 
December  31, 1987. 

The  notice  should  be  corrected  to  re- 
open the  limit  for  a  additional  10,591,517 
square  yards  equivalent.  A  letter  has 
been  sent  to  Customs  to  make  this 
adjustment  effective  on  December  3, 
1987. 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreement. 

[FR  Doc.  87-28147  Filed  12-3-87;  5:07  pm) 
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Adjustment  of  an  Import  Limit  for 
Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  Republic  of  Korea 

December  1. 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  2, 
1987.  For  further  information  contact 
Kimbang  Pham,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 


[202]  377-4212).  For  information  on  the 
quota  status  of  this  limit,  please  refer  to 
the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  566-8041.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
increase  the  previously  established 
import  restraint  limit  for  Category  636, 
produced  or  manufactured  in  Korea  and 
exported  during  1987. 

Background 

A  CITA  directive  dated  December  23, 
1986  (51  FR  47044)  established  import 
restraint  limits  for  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile 
products,  including  Categories  636, 
produced  or  manufactured  in  the 
Republic  of  Korea  and  exported  during 
the  twelve-month  period  which  began 
on  January  1, 1987  and  extends  through 
December  31, 1987. 

Under  the  terms  of  the  Bilateral 
Textile  Agreement  of  November  21  and 
December  4, 1986.  as  amended,  and  at 
the  request  of  the  Government  of  the 
Republic  of  Korea,  the  limit  for  Category 
636  is  being  increased  for  special  ^ 

carryforward. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709],  as 
amended  on  April  7, 1983  (48  FR  15175) 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584],  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
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only  in  the  implementation  of  certain  of 

its  provisions. 

lames  H.  B«bb.  I 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
December  1. 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington, 
D.C.  20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  23. 1986,  concerning  imports  into 
the  United  States  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  the  Republic  of 
Korea  and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1987  and 
extends  through  December  31, 1987. 

Effective  on  December  2, 1987,  the  directive 
of  December  23, 1986  is  amended  to  adjust 
the  previously  established  restraint  limit  for 
man-made  fiber  textile  products  in  Category 
636  to  244.222  dozen  *.  under  the  terms  of  the 
bilateral  agreement  of  November  21  and 
December  4, 1986,  as  amended:  *: 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
lames  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  87-28024  Filed  12-4-87;  8:45  am] 
BIUJN6  CODE  3S1»-0R-« 


Amendment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  the 
Repukilic  of  Singapore 

December  2. 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  8, 
1987.  For  further  information  contact 
Ross  Arnold.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerc^, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  please  refer  to 


'  The  limit  lias  not  l>een  adjusted  to  account  for 
any  imports  exported  after  Decemlier  31, 1966. 

'  The  agreement  provides,  in  part,  that  (1)  group 
limits,  specific  limits  and  sublimits  may  be 
exceeded  by  designated  percentages  for  swing, 
carryforward  and/or  carryover.  No  carryforward 
will  t>e  available  in  the  tmal  agreement  year,  and  (2) 
administrative  arrangements  or  adjustments  may  be 
made  to  resolve  minor  problems  arising  in  the 
implementation  of  the  agreement. 


the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  535-6736.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
increase  the  current  limit  for  wool 
textile  products  in  Category  442. 
produced  or  manufactured  in  Singapore. 

Background 

On  December  22, 1986  a  notice  was 
published  in  the  Federal  Register  (51  FR 
45797).  which  announced  import 
restraint  limits  for  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
including  Category  442,  produced  or 
manufactured  in  the  Republic  of 
Singapore  and  exported  during  the 
current  agreement  year  which  began  on 
January  1, 1987  and  extends  through 
December  31. 1987.  The  Governments  of 
the  United  States  and  Singapore  have 
agreed  to  further  amend  their  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  May  31  and  June  5, 
1986,  as  amended,  to  increase  the 
current  designated  consultation  level  for 
wool  textile  products  in  Category  442  for 
the  current  agreement  year  only. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  July  14. 1986  (51  FR  25386). 
July  29. 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adopted  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 
William  |.  Dulka, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
December  2. 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC.  20229 
Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  December  16, 1986  by  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
the  Republic  of  Singapore  and  exported 
during  the  period  which  began  on  January  1, 
1987  and  extends  through  December  31, 1987. 

Effective  on  December  8, 1967,  the  directive 
of  December  16, 1986  is  hereby  amended  to 
amend  the  previously  established  limit  for 
wool  textile  products  in  Category  442  to  a 
level  of  11,000  dozen.' 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
William  |.  Dulka, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-28025  Filed  12-4-87;  8:45  am) 

aiUJNa  CODE  3S1(KMMI 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 

action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director.  Information 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

date:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
6, 1988. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer,  Department  of 
Education,  O^ice  of  Management  and 
Budget,  726  Jackson  Place,  NW.,  Room 
3208,  New  Executive  Office  Building.    ^ 
Washington,  DC  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B  Webster,  Department  of 
Education,  400  Maryland  Avenue.  SW., 
Room  5624,  Regional  Office  Building  3. 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  B.  Webster,  (202)  732-3915. 
SUPPl^MENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Oeceml>er  31. 1986. 


opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following;  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of 
collection;  (5)  The  affected  public;  (6) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  December  2, 1987. 
Carlos  U.  Rice, 

Director  for  Information  Technology  Services. 

Office  of  Postsecondary  Education 

Type  of  Review:  New 

Title:  Continuation  Application  for 

Grants  under  the  Strengthening 

Program 
Agency  Form  Number:  E4G-32P 
Frequency:  Annually 
Affected  Public:  Institutions  of  higher 

education 
Reporting  Burden:  Responses:  250; 

Burden  Hours:  3750 
Recordkeeping:  Recordkeepers:  250; 

Burden  Hours:  750 

Abstract-  This  form  will  be  used  by 
eligible  institutions  of  higher  education 
to  submit  a  request  for  non-competitive 
continuation  of  Federal  assistance  under 
the  Strengthening  Program.  The 
information  collected  will  be  used  by 
the  Department  to  determined  whether 
the  institution  has  maintained  its 
eligibility  for  continued  Federal 
assistance. 

Office  of  Planning,  Budget  and 
Evaluation 

Type  of  Review:  New 

Title:  Income  Contingent  Loan  Program 

Demonstration  Project 
Agency  Form  Number:  P75-10P 
Frequency:  Once  only 
Affected  Public:  Individuals  or 

households 
Reporting  Burden:  Responses:  3000; 

Burden  Hours:  1500 
Recordkeeping:  Recordkeepers:  0; 

Burden  Hours:  0 


Abstract-  This  study  will  collect 
information  from  students  that  are 
attending  institutions  participating  in  the 
Income  Contingent  Loan  Program.  The 
data  collected  will  be  used  by  the 
Department  to  assess  the  feasibility  of 
extending  this  pilot  project  to  a  direct 
student  loan  fund  program  of  general 
applicability. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New 

Title:  Field  Test  of  the  Teacher  FoUow- 

Up  Survey  (of  the  Schools  and 

Staffing  Survey) 
Agency  Form  Number:  G50-44P 
Frequency:  On  occasion 
Affected  Public:  Individuals  or 

households;  State  or  local 

governments;  businesses  or  other  for- 
profit 
Reporting  Burden:  Responses:  485; 

Burden  Hours:  182 
Recordkeeping:  Recordkeepers:  0; 

Burden  Hours:  0 

Abstract:  This  follow-up  survey  will 
collect  data  from  the  sample  of  teachers 
that  participated  in  the  field  test  for  the 
Schools  and  Staffing  Teacher  Survey. 
The  data  collected  through  this  survey 
will  be  used  by  Department  to  make 
decisions  impacting  the  final  data 
collection  methodology  and  survey 
instruments. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Existing 

Title:  Application  for  the  Office  of 

Educational  Research  and 

Improvement  Fellows  Program 
Agency  Form  Number:  G50-47P 
Frequency:  Annually 
Affected  Public:  Individuals  or 

households 
Reporting  Burden:  Responses:  75; 

Burden  Hours:  75 
Recordkeeping:  Recordkeepers:  0; 

Burden  Hours:  0 

Abstract:  This  form  will  be  used  by 
prospective  fellows  to  apply  for  funding 
under  the  Office  of  Educational 
Research  and  Improvement  Fellows 
Program.  The  Department  uses  this 
information  to  make  awards. 

(FR  Doc.  87-27930  Filed  12-4-87;  8:45  am| 

BILLING  CODE  4000-01-11 


DEPARTMENT  OF  ENERGY 

Assessment  of  an  Industrial  Wet 
Oxidation  System  for  Burning  Waste 
and  Low-Grade  Fuels;  Idaho 
Operations  Office 

agency:  Department  of  Energy. 


ACTION:  Solicitation  for  Cooperative 
Agreement  Proposals  (SCAP)  No.  DE- 
SC07-88ID12711  for  the  assessment  of 
an  industrial  wet  oxidation  system  for 
burning  waste  and  low-grade  fuels. 

summary:  The  Idaho  Operations  Office 
of  the  U.S.  Department  of  Energy  is 
seeking  proposals  in  support  of  an 
assessment  that  will  examine  the 
technical  and  economic  feasibility  of 
combusting  several  liquid,  solid,  and 
gaseous  "dirty"  fuels  in  a  wet  oxidation 
process.  The  benefits  of  wet  oxidation 
technology  as  compared  to  other 
methods  of  combusting  these  fuels  will 
be  evaluated.  Emphasis  will  be  placed 
on  the  capability  to  bum  multiple  fuels. 
The  project  will  involve  four  phases. 
Phase  I  will  examine  available 
hterature;  identify  potential  fuels; 
determine  suitable  industrial 
applications;  and  defme  conceptual 
designs  for  combustion  of  low-grade  and 
waste  fuels.  Phase  II  will  perform 
laboratory  studies  for  fuel 
characterization;  select  and  further 
define  a  conceptual  design;  design,  build 
and  test  bench  scale  wet  oxidation 
reactor  to  verify  the  concept;  and 
perform  an  economic  assessment  of  the 
conceptual  design.  Phase  III  will  design, 
build  and  test  a  pilot  scale  system  (1-b 
mmBtu/hr).  Phase  IV  will  test  the  pilot 
scale  unit  at  an  industrial  host  site.  DOE 
has  available  $175,000  for  funding  of 
Phase  I.  DOE  will  reserve  the  optional 
right  to  exercise  the  other  contractural 
phases.  Cost  sharing  will  be  encouraged 
and  will  be  a  part  of  the  evaluation 
criteria.  This  study  is  expected  to  take 
approximately  12  months  to  complete. 

dates:  SCAP  No.  DE-SC07-88lDl27n  is 
expected  to  be  issued  during  early 
December  1987  with  a  closing  date 
approximately  90  days  from  the  issue 
date. 

Contacts:  Potential  proposers  desiring 
to  receive  a  copy  of  the  SCAP  should 
request  it  in  writing  within  10  calendar 
days  date  of  this  notice  form.  Dallas  L 
Hoffer,  Contracts  Management  Division, 
U.S.  Department  of  Energy,  Idaho 
Operations  Office,  785  DOE  Place,  Idaho 
Falls,  Idaho  83402,  Telephone  No:  (208) 
526-0014. 

Issued  at  Idaho  Falls.  Idaho,  on  November 
25, 1987. 

H.  Brent  Clark. 

Director,  Contracts  Management  Division. 

(FR  Doc.  87-27933  Filed  12-4-87:  8:45  am] 
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Economic  Regulatory  Administration 
[ERA  Dodiet  No.  87-31-NG] 


Great  Lalces  Transmission  Co.; 
Northern  Minnesota  Utilities;  Order 
Reassigning  an  Import  Authorization 
and  Auttwrizing  tlw  Import  of 
Additional  Interruptible  Volumes  o ' 
Natural  Gas  From  Canada 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Notice  of  Order  Reassigning  an 
Import  Authorization  and  Authorizing 
the  Import  of  Additional  Interruptible 
Volumes  of  Natural  Gas  from  Canada. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  reassigning  Great  Lakes 
Transmission  Company's  (Great  Lakes] 
authority  to  import  up  to  5,000  Mcf  per 
day  from  TransCanada  Pipeline 
(TransCanada)  to  Northern  Minnesota 
Utilities  (Northern  Minnesota]  through 
November  1, 1990.  Under  the 
"unbundling"  arrangement.  Northern 
Minnesota  will  purchase  its  gas  supplies 
directly  from  TransCanada  and  Great 
Lakes  will  act  solely  as  a  transporter. 
The  order  also  grants  Northern         i 
Minnesota  authority  to  import  up  to 
10.000  Mcf  per  day  of  additional 
interruptible  volumes  from  Canada. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC,  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC.  November  25. 
1987. 
Robert  L.  Davies. 

Director.  Office  of  Fuels  Programs.  Economic 

Regulatory  Administration. 

(FR  Doc.  87-27932  Filed  12-4-87;  8:45  am] 

atLUNO  COM  MSO-OI-M 


Energy  Information  Administration 

Agency  Collections  Under  Review  by 
the  Office  of  Management  and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 
action:  Notice  of  requests  submitted  for 
clearance  to  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (EIA]  has  submitted  the 
energy  information  collection(s]  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  foi 


approval  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]. 

The  listing  does  not  contain 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  Section 
3504(h)  of  the  Paperwork  Reduction  Act. 
nor  management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s):  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new.  revision,  or 
extension;  (6)  Frequency  of  collection; 
(7)  Response  obligation,  i.e..  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  An  estimate  of  the 
number  of  responses  annually;  (11) 
Annual  respondent  burden,  i.e.,  an 
estimate  of  the  total  number  of  hours 
needed  to  respond  to  the  collection;  and 
(12)  A  brief  abstract  describing  the 
proposed  collection  and  the 
respondents. 

DATES:  Comments  must  be  filed  on  or 
before  January  6, 1986  Last  notice 
published  Tuesday.  November  24. 1987. 
ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  726  Jackson  Place  NW.. 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT: 
Carole  Patton,  Office  of  Statistical 
Standards  (EI-70],  Energy  Information 
Administration,  M.S.  lH-023.  Forrestal 
Building.  1000  Independence  Ave..  SW.. 
Washington,  DC  20585,  (202)  586-2222. 
SUPPLEMENTARY  INFORMATION:  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so- 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3084. 

The  energy  information  collection 
submitted  to  OMB  for  review  were: 

1.  Federal  Energy  Regulatory 
Commission; 

2.  FERC-16AT; 
3. 1902-0139; 

4.  Monitoring  Program; 

5.  Extension; 

6.  Daily; 


7.  Mandatory; 

8.  Businesses  or  other  for  profit; 
9. 1  respondent; 

10. 1  response; 

11. 1  hour; 

12.  Stand-by  authority  for  FERC  to 
collect  information  from  pipelines  during 
natural  gas  supply  emergency  to  enable 
FERC  to  plan  ameliorating  actions. 

Statutory  Authority:  Sec.  5(a).  5(b).  13(b). 
and  52.  Pub.  L  93-275,  Federal  Energy 
Administration  Act  of  1974,  (15  U.S.C.  764(a), 
764(b).  772(b).  and  790(a)). 

Issued  in  Washington,  DC.  December  2, 
1987. 
Yvonne  M.  Bishop. 

Director.  Statistical  Standards.  Energy 

Information  Administration. 

(FR  Doc.  87-28037  Filed  12-4-87;  8:45  am| 

BILUNG  CODE  e4S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ES88-18-000  et  aL] 

Kentucky  Utilities  Co.  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

November  30, 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kentucky  Utilities  Co. 

[Docket  No.  ES8&-18-000] 

Take  notice  that  on  November  23. 
1987.  Kentucky  Utilities  Company 
(Applicant)  filed  an  application  with  the 
Commission  seeking  an  order  pursuant 
to  section  204  of  the  Federal  Power  Act. 
authorizing  the  issuance  of  up  to 
$100,000,000  of  unsecured  short-term 
notes  and  commercial  paper  to  be 
issued  from  time  to  time,  with  a  final 
maturity  date  of  not  later  than 
December  31. 1989. 

Comment  date:  December  15. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Mississippi  Power  Co. 

[Docket  No.  ER88-59-000] 

Take  notice  that  on  November  24. 
1987.  Mississippi  Power  Company  (MPC) 
tendered  for  filing  a  revised  and 
corrected  rate  change  relating  to  federal 
corporate  income  tax  rate  for  public 
utilities. 

The  subject  rate  change  will  reduce 
MFC's  demand  charge  to  MFC's  four 
wholesale  customers  by  $.59  per  kw. 

Comment  date:  December  14. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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3.  Texas-New  Mexico  Power  Co. 

[Docket  No.  ES8&-16-000] 

Take  notice  that  on  November  19, 
1987,  Texas-New  Mexico  Power 
Company  (Applicant]  filed  an 
application  under  section  204(a)  of  the 
Federal  Power  Act  for  authority  to  issue 
not  more  than  $30  million  of  Preferred 
Stock  via  negotiated  placement. 

Comment  date:  December  17, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-28013  Filed  12^1-87;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  Nos.  CP88-77-000  et  aL] 

Northern  Border  Pipeline  Co.  et  al^ 
Natural  Gas  Certificate  Filings 

November  30, 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  Border  Pipeline  Company 

[Docket  No.  CP88-77-0001 

Take  notice  that  on  November  13. 
1987,  Northern  Border  Pipeline  Company 
(Applicant).  2223  Dodge  Street.  Omaha, 
Nebraska  68102,  filed  in  Docket  No. 
CP88-77-000  an  application  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  (1)  the  long-term 
firm  transportation  of  natural  gas  for 
four  Canadian  producers,  two  affiliates 
of  Canadian  producers,  two  marketing 
companies  and  an  interstate  pipeline 
company;  (2)  the  change  in  the  point  of 
delivery  for  natural  gas  volumes 
transported  for  Ocelot  Gas  Marketing 
(U.S.),  Inc.  (Ocelot)  and  Panhandle 
Eastern  Pipe  Line  Company  (Panhandle); 
and  (3)  to  construct  and  operate  $534 


million  in  pipeline,  compression, 
measurement  and  other  related  facilities 
to  accommodate  the  proposed 
transportation  service  and  to  extend  the 
terminus  of  the  Northern  Border  Pipeline 
to  Tuscola.  Illinois. 

Applicant  proposes  to  transport  up  to 
992.500  Mcf  of  natural  gas  per  day  from 
a  point  on  the  international  boundary 
near  Port  of  Morgan,  Montana  (Monchy, 
Saskatchewan]  to  the  terminus  of  its 
existing  system  at  an  existing  point  of 
interconnection  between  the  facilities  of 
Northern  Natural  Gas  Company. 
Division  of  Enron,  Corp.  (Northern 
Natural)  and  Applicant  near  Ventura, 
Iowa.  Additionally.  Applicant  proposes 
to  transport  up  to  1,100.000  Mcf  of 
natural  gas  per  day  from  Ventura.  Iowa 
through  a  proposed  pipeline  extension  to 
a  point  of  interconnection  with  the 
existing  facilities  of  Trunkline  Gas 
Company  (Trunkline]  and  with 
Panhandle  near  Tuscola,  Illinois.  The 
specific  volume,  including  fuel,  which 
Applicant  proposes  to  transport  for  each 
shipper  by  pipeline  segment  is  set  forth 
below. 


Hilanmum  receipt 
quantity  (Mct/d) 

Conipany 

Portol 

Morgan/ 
Ventura 

Ventura/ 
Tuscola 

American  Hunter  Exptoration  Ltd 

Chieftain  Oevetopnient  Co  Ltd     

100.000 

50.000 

200.000 

100.000 
50.000 

Enron  Gas  Maritetmg.  Inc. — 

Ocelot 

200.000 
50000 

150.000 

Pooo  Patiolaiiini.  Ltd.  (Poco) 

100.000 
242.500 
100.000 
200.000 

100,000 

Salmon  Rasourcas  Ltd.  (Salmon) 

150.000 
100.000 

Weatem  Gat  Marketing  USA  Ltd 

200.000 

Total           

992.500 

1.100.000 

To  the  extent  operating  conditions 
would  permit,  Applicant  proposes  to 
transport  for  each  shipper  volumes  in 
excess  of  their  respective  maximum 
daily  volume.  Applicant  states  that 
before  agreeing  to  provide  confidential 
market  and  related  information,  the 
shippers  are  requiring  that  Applicant 
enter  into  confidentiality  agreements  to 
protect  the  shippers  from  being 
competitively  disadvantaged  by  public 
disclosure  of  such  information. 

Applicant  states  that  it  is  currently 
authorized  to  transport  150,000  Mcf  of 
natural  gas  per  day  for  Panhandle,  and 
has  requested  authorization  in  Docket 
No.  CP88-39-000  to  transport  50,000  Mcf 
of  natural  gas  per  day  for  Ocelot,  from 
Port  of  Morgan  to  Ventura  where 
delivery  would  be  made  to  Northern 
Natural  for  the  account  of  the  respective 
shipper.  Both  Panhandle  and  Ocelot,  it  is 
stated,  have  requested  that  Applicant 
transport  their  respective  volumes 
through  the  proposed  pipeline  extension 
to  Tuscola.  For  this  purpose,  it  is  stated. 


Applicant  proposes  to  change  the 
existing  delivery  point  for  Panhandle, 
and  the  proposed  delivery  point  for 
Ocelot,  from  Ventura.  Iowa  to  Tuscola. 
Illinois. 

Applicant  states  that  tht  proposed 
transportation  services  for  the  shippers 
would  be  rendered  in  accordance  with 
the  terms  and  conditions  of  the  pro 
forma  U.S.  Shippers  Service  Agreement 
and  Rate  Schedule  T-1  set  forth  in 
Original  Volume  No.  1  of  Applicant's 
FERC  Gas  Tariff.  The  monthly  charge 
for  the  proposed  transportation  service, 
it  is  stated,  would  be  computed  on  a 
cost  of  service  basis  as  set  forth  in  Rate 
Schedule  T-1.  Applicant  further  states 
that  the  Cost  of  Service  Demand  Charge 
per  Mcf.  excluding  fuel,  for  the  year  1991 
would  be  approximately  27  cents  and  39 
cents,  respectively,  for  transportation 
from  Port  of  Morgan  to  Ventura  and 
Tuscola. 

To  accommodate  the  transportation  of 
natural  gas  proposed.  Applicant  states 
that  it  proposes  to  construct  and  operate 
the  following  natural  gas  facilities: 

(a)  Four  new  dual  16.000  horsepower 
unit  compressor  stations  and  an 
additional  16.000  horsepower  unit  at 
each  of  the  two  existing  compressor 
stations  all  on  Applicant's  existing 
pipeline  system. 

(b)  Approximately  371  miles  of  36-inch 
pipeline  extending  from  the  terminus  of 
Applicant's  existing  system  near 
Ventura.  Iowa  to  a  point  of 
interconnection  with  the  existing 
facilities  of  Trunkline  and  Panhandle 
near  Tuscola.  Illinois  and  six  single 
16.000  horsepower  unit  compressor 
stations,  one  meter  station  and  related 
facilities  on  the  pipeline  extension. 

(c)  Interconnect  facilities,  consisting 
of  a  tee.  side  valve  and  blind  flange,  at 
each  of  the  points  where  the  extension 
intersects  the  existing  pipeline  facilities 
of  Northern  Natural,  ANR  Pipeline 
Company,  Natural  Gas  Pipeline 
Company  of  America's  Amarillo  and 
Gulf  Coast  systems.  Northern  Illinois 
Gas  Company  and  Peoples  Gas  Light 
and  Coke  Company.  Applicant  would 
request  appropriate  authority  to  operate 
these  intercoimect  facilities  as  required. 

(d)  Interconnect  facilities  which  have 
not  been  identified  at  this  time  to  meet 
the  needs  of  parties  for  receipt  or 
delivery  points.  Such  interconnect 
facilities  would  consist  of  a  tee,  side 
valve,  and  blind  flange.  The  cost  of  each 
interconnect  would  not  exceed  $200,000, 
with  reimbursement  of  the  total  actual 
cost  of  construction  by  the  requesting 
pipeline.  Applicant  would  request 
authority  to  operate  the  prospective 
facilities  as  required. 
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The  estimated  total  capital  cost  of  the 
proposed  facilities,  in  1987  dollars,  is 
approximately  $534  million.  Applicant 
states  that  the  proposed  facilities  would 
be  Hnanced  on  a  "project  basis"  with 
Applicant  providing  all  equity  required 
(assumed  to  be  approximately  25 
percent  of  total  capital  invested  in  the 
proposed  facilities],  and  the  balance  of 
the  funds  would  be  obtained  through 
debt  financing.  Applicant  states  that  it 
plans  to  place  the  facilities  in  service  by 
November  1, 1990. 

Comment  date:  December  21, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Citrus  Interstate  Pipeline  Company 

[Docket  No.  CP87-415-001| 

Take  notice  that  on  November  18, 
1987,  Citrus  Interstate  Pipeline  Company 
(CIPCO),  P.O.  Box  1188,  Houston,  Texas 
77251-1188,  filed  in  Docket  No.  CP87- 
415-001  an  amendment  to  its  application 
filed  on  |une  30, 1987,  in  Docket  No. 
CP87-415-000  for  a  certificate  of  public 
convenience  and  necessity  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act.  In 
its  original  filing,  CIPCO  requested  (1) 
authorization  to  construct  and  operate  a 
total  of  approximately  51.9  miles  of  30- 
inch  pipeline,  consisting  of  51.3  miles 
and  0.6  mile  segments,  together  with 
metering  and  appurtenant  facilities,  in 
Mobile  County,  Alabama,  to  connect 
reserves  to  be  produced  in  the  vicinity 
of  Mobile  Bay;  (2)  approval  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1, 
including  its  proposed  Transportation 
Rate  Schedules,  FTS-1  and  ITS-1,  and 
initial  rates,  and  (3]  authorization  to 
transport  gas  for  certain  shippers,  all  as 
more  fully  set  forth  in  the  application  in 
Docket  No.  CP87^1 5-000.  The 
amendment  to  the  application  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

In  the  original  application  CIPCO 
requested  authorization  to  transport  gas 
for  unspecified  shippers  on  a  first-come, 
first-served  basis  and  proposed  to 
accept  requests  for  transportation 
ser\'ice  for  a  period  of  60  days  following 
issuance  of  the  Notice  of  Application  in 
the  Federal  Register.  CIPCO  states  it  has 
filed  the  instant  amendment  detailing  11 
shippers  which  have  executed  precedent 
agreements,  covering  three  firm  and 
eight  interruptible  transportation 
requests.  CIPCO  would  receive  all  gas  at 
one  or  more  of  the  interconnections  of 
its  proposed  facilities  with  the  three 
plants  to  be  located  on  the  west  bank  of 
Mobile  Bay.  { 

The  three  firm  transportation  services 
CIPCO  proposes  to  render  are 

(a)  To  transport,  and  deliver  at  the 
terminus  of  the  CIPCO  pipeline,  50,000 


dt  per  day  for  Florida  Gas  Transmission 
Company  (FGT)  for  system  supply: 

(b)  To  transport  50,000  dt  per  day  for 
Citrus  Trading  Corporation  (CTC),  to  the 
interconnection  with  FGT  at  which  point 
CTC  will  sell  such  gas  to  Florida  Power 
&  Light  Company  (downstream 
transportation  by  FGT  would  be 
pursuant  to  certificate  authority 
requested  in  Docket  No.  CP86-704-000); 
and 

(c)  To  transport  100,000  dt  per  day  for 
Santa  Fe  Minerals,  Inc.  (SFMI),  to  FGT 
for  redelivery  by  FGT  for  further 
downstream  transportation  by 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  ANR  Pipeline 
Company  (ANR).  and  Tennessee  Gas 
Pipeline  Company,  a  Division  of 
Tenneco  Inc. 

The  eight  interruptible  transportation 
services  CIPCO  proposes  to  render  are 

(a)  To  transport  35,000  dt  per  day  for  - 
Air  Products  and  Chemicals,  Inc. 
(AP&C)  to  the  interconnection  with  FGT, 
for  redelivery  by  FGT  to  Five  Flags 
Pipeline  Company  for  AP&C's  account  in 
Escambia  County.  Florida; 

(b)  To  transport  50,000  dt  per  day  for 
Texas  Eastern  Transmission 
Corporation  (TETCO)  to  FGT,  for 
redelivery  by  FGT  to  TETCO  at  existing 
interconnections,  for  TETCO's  system 
supply; 

(c)  To  transport  100,000  dt  per  day  for 
Enron  Gas  Supply  Company  (EGS), 
which  gas  would  be  sold  by  EGS  at  the 
point  of  delivery  to  FGT,  for  redelivery 
by  FGT  pursuant  to  arrangements  with 
the  various  purchaser-shippers,  one  of 
the  purchasers  of  gas  from  EGS  being 
Enron  Gas  Marketing,  Inc..  which  has 
entered  into  precedent  agreements  for 
the  sale  of  gas  to  The  Brooklyn.  Union 
Gas  Company  and  Elizabethtown  Gas 
Company;  FGT  would  redeliver  the  gas 
to  Transco  for  further  downstream 
transportation  by  Transco,  pursuant  to 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
section  311; 

(d)  To  transport  100,000  dt  per  day  for 
Texas  Eastern  Gas  Services  Company 
(TEGAS),  to  FGT  for  redelivery  by  FGT 
to  TETCO  or  United  Gas  Pipe  Line 
Company  for  ultimate  delivery  by 
TETCO  to  TEGAS  purchasers  attached 
to  TETCO's  system; 

(e)  To  transport  200.000  dt  per  day  for 
Southern  Natural  Gas  Company 
(Southern)  to  FGT,  for  redelivery  by 
FGT  to  Southern  at  an  existing 
interconnection  at  Franklinton, 
Louisiana,  for  Southern's  system  supply; 

(f)  To  transport  100,000  dt  per  day  for 
FGT,  for  FGTs  system  supply; 

(g)  To  transport  100,000  dt  per  day  for 
CTC,  to  the  interconnection  with  FGT. 
with  the  same  arrangements  as  for  the 
proposed  firm  service  for  CTC; 


(h)  To  transport  100.000  dt  per  day  for 
SNG  Trading.  Inc.  (SNGT),  to  FGT  for 
redelivery  by  FGT  to  Southern,  for 
ultimate  delivery  by  Southern  (pursuant 
to  NGPA  section  311)  to  SNGT 
purchasers  attached  to  Southern's 
system; 

(i)  To  transport  478  dt  per  day  for 
South  Alabama  Utilities  (SAU)  for  its 
system  supply  to  (1)  SAU  at  the 
proposed  interconnection  between 
CIPCO  and  SAU  in  the  vicinity  of  Bayou 
La  Batre  or  (2)  to  FGT  for  redelivery  by 
FGT  to  American  Distribution  Company 
(ADC),  an  intrastate  pipeline  company, 
at  an  existing  interconnection  near 
Citronelle.  Alabama;  SAU  would  make 
arrangements  with  ADC  for  redelivery 
of  the  gas  to  SAU; 

(j)  To  transport  50.000  dt  per  day  for 
Arco  Oil  &  Gas  Company  (Arco).  to  FGT 
for  redelivery  by  FGT  for  further 
downstream  transportation  by  ANR. 
Columbia  Gulf  Transmission  Company. 
Texas  Gas  Transmission  Company. 
Transco.  and/or  Natural  Gas  Pipeline 
Company,  for  ultimate  delivery  to  Arco's 
purchasers; 

(k)  To  transport  100.000  dt  per  day  for 
SF\II.  to  the  interconnection  with  FGT, 
with  the  same  arrangements  as  for  the 
proposed  firm  service. 

CIPCO  advises  that  any  necessary 
related  applications  for  downstream 
transportation  (where  required)  would 
be  filed  by  other  pipelines  subsequent  to 
certification  of  CIPCO's  pipeline.  CIPCO 
also  states  that  FGT  has  advised  that  it 
is  agreeable  to  rendering  transportation 
services,  pursuant  to  section  7(c) 
authority,  in  conformance  with  its 
Western  Division  Transportation  Policy 
and  is  in  the  process  of  executing 
precedent  agreements  with  those 
shippers  requiring  downstream 
transportation. 

CIPCO  also  proposes  to  construct  a 
tap  as  well  as  metering  and  appurtenant 
facilities,  estimated  to  cost  $60,000,  to  be 
located  at  a  proposed  interconnection 
with  the  system  of  SAU  near  Bayou  La 
Batre,  Alabama,  for  which  cost  SAU 
would  reimburse  CIPCO. 

CIPCO  has  filed  Revised  Exhibits  F. 
G.  and  K  reflecting  the  proposed 
interconnection  with  SAU.  CIPCO  has 
also  revised  certain  portions  of  Exhibits 
L.  N,  and  P  as  a  result  of  (1)  the 
agreement  by  CIPCO  to  reimburse  FGT 
for  the  cost  of  the  taps  to  be  constructed 
on  FGT's  system  at  the  terminus  of  the 
CIPCO  line  and  (2)  the  addition  of  a 
provision  for  the  collection  of  the 
Annual  Charge  Adjustment  to  CIPCO's 
General  Terms  and  Conditions  of  its 
proposed  FERC  Gas  Tariff. 

Comment  date:  December  21, 1987,  in 
accordance  with  the  first  subparagraph 


of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  National  Steel  Corporation 

[Docket  No.  CP88-79-000  and  CP88-80-000] 

Take  notice  that  on  November  13. 
1987,  National  Steel  Corporation 
(Applicant),  20  Stanwix  Street, 
Pittsburgh,  Pennsylvania  15222,  filed  in 
Docket  No.  CP88-79-000,  an  application 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  Part  153  of  the  Commission's 
Statutes  and  Regulations  and  in  Docket 
No.  CP88-8O-000,  an  application  for  a 
presidential  permit  pursuant  to  §  S  153.10 
through  153.12  of  the  Commissions 
Statutes  and  Regulations,  for 
authorization  (in  both  dockets)  to  import 
natural  gas  into  the  United  States  from 
Canada  and  to  construct,  operate, 
maintain  and  connect  a  natural  gas 
pipeline  located  under  the  Detroit  River, 
all  as  more  fully  set  forth  in  the 
applications  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  construct  and 
operate  approximately  3,000  feet  of  12- 
inch  pipeline  and  appurtenant  facilities 
for  the  importation  of  up  to  67,000  Mcf  of 
natural  gas  per  day  and  up  to  50  Bcf  of 
natural  gas  over  a  two  year  period  from 
Canada  for  use  at  its  Great  Lakes  Steel 
facility.  The  proposed  pipeline,  it  is 
stated,  would  originate  on  industrial 
property  located  in  Windsor,  Ontario, 
cross  under  the  Detroit  River  and 
terminate  on  the  land  of  Applicant's 
Great  Lakes  Steel  plant  in  Ecorse. 
Michigan.  Applicant  states  that  the 
portion  of  the  pipeline  in  United  States 
territory  would  lie  entirely  on 
Applicant's  property  and  would  be 
wholly  owned  by  Applicant.  It  is 
indicated  that  the  portion  of  the  pipeline 
lying  in  Canadian  territory,  would  be 
wholly  owned,  operated  and  maintained 
by  Novacorp  International  Pipelines  Ltd. 
(Novacorp).  Applicant  states  that  the 
total  estimated  cost  for  the  proposed 
facilities  is  approximately  $1,800,000. 
Applicant  states  that  the  facilities 
would  be  utilized  to  deliver  natural  gas 
purchased  through  short-term  spot 
market  transactions  for  terms  up  to  two 
years.  Since  the  gas  imported  would  be 
used  entirely  at  Applicant's  Great  Lakes 
plant,  it  is  stated,  no  interstate 
transportation  of  natural  gas  would 
occur.  While  no  gas  purchase  contracts 
have  yet  been  executed.  Applicant 
states  that  it  is  anticipated  that  prior  to 
actual  construction  of  the  pipeline  an 
agreement  would  be  entered  into  with 
Canadian  suppliers.  Any  specific 
contract  would  be  dependant  upon 
market  conditions  and  competitive 
pricing  considerations,  it  is  stated. 


Comment  dale:  December  21. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

[Docket  No.  CP88-82-000| 

Take  notice  that  on  November  17. 
1987.  Tennessee  Gas  Pipeline  Company, 
a  Division  of  Tenneco  Inc.  (Applicant). 
P.O.  Box  2511.  Houston.  Texas  77252. 
filed  in  Docket  No.  CP88-^2-000  a 
request  pursuant  to  §  284.223  of  the 
Commission's  Regulations  for 
authorization  to  provide  a 
transportation  service  for  Natural  Gas 
Clearinghouse.  Inc..  (NGC).  a  marketer, 
under  Applicant's  blanket  certificate 
issued  in  Docket  No.  CP87-115-000  on 
June  18, 1987.  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement  dated 
September  30. 1987.  it  proposes  to 
transport  natural  gas  for  NGC  from  8 
points  of  receipt  located  in  Texas  and 
Louisiana  to  43  specified  delivery  points 
located  in  Connecticut.  Massachusetts, 
New  Jersey,  New  York,  Pennsylvania, 
and  Rhode  Island.  Apphcant  indicates 
that  no  new  facilities  are  required  to 
implement  the  service. 

Applicant  further  states  that  the  peak 
day  quantities  would  be  200,000 
dekatherms,  the  average  daily  quantities 
would  be  12,295  dekatherms,  and  the 
annual  quantities  would  be  4,487,675 
dekatherms.  Service  under  §  284.223(a) 
commended  October  3, 1987.  as  reported 
in  Docket  No..  ST88-546  (filed 
November  3. 1987). 

Comment  date:  January  14. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

[Docket  No.  CP88-86-000] 

Take  notice  that  on  November  19. 
1987,  Tennessee  Gas  Pipeline  Company. 
a  Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511.  Houston.  Texas  77252. 
filed  in  Docket  No.  CP88-86-000  a 
request  pursuant  to  §  284.223  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
for  Natural  Gas  Clearinghouse.  Inc. 
(NGC).  under  Tennessee's  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000  on  June  18. 1987,  pursuant  to 
section  7  of  the  National  Gas  Act,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 


Tennessee  states  that  pursuant  to  a 
transportation  agreement  (Agreement) 
dated  September  4, 1987,  as  amended,  it 
would  transport  natural  gas  for  NGC,  a 
marketer,  from  various  receipt  points  in 
Texas.  Louisiana  and  offshore 
Louisiana,  to  various  delivery  points  in 
Massachusetts.  Pennsylvania  and  New 
Jersey.  Tennessee  states  that  the 
ultimate  consumers  of  the  gas  are 
various  end-users  located  on  the 
pipelines  or  local  distribution  companies 
receiving  gas  from  Tennessee. 
Tennessee  also  states  that  the  maximum 
daily  and  annual  quantities  transported 
would  be  200.000  dekatherms  and 
5.729,770  dekatherms,  respectively. 

Tennessee  further  states  that  the  term 
of  the  transportation  service  would  be 
from  the  date  of  initial  transportation 
and  would  remain  in  full  force  and  effect 
for  a  term  of  two  years  and  month-to- 
month  thereafter  until  terminated  by 
either  party  upon  30  days  prior  written 
notice.  In  addition,  Tennessee  states 
that  any  portions  of  the  Agreement 
necessary  to  balance  receipts  and 
deliveries  under  the  Agreement  within 
60  days  of  termination,  as  required  by 
the  General  Terms  and  Conditions  of 
Tennessee's  FERC  Gas  Tariff  Volume 
No.  1.  would  survive  the  other  parts  of 
the  Agreement  until  such  time  as  such 
balancing  has  been  accomplished. 

Comment  date:  January  14. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
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without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the  1 

certincate  is  required  by  the  public    I 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  apphcant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (16  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  o 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  87-28009  Filed  12-4-87;  8:45  am] 

aaUNG  CODE  C717-01-M 

(Docket  No.  CS73-351  et  al.] 

D.L  Hannifin  et  ai.;  Applications  for 
Small  Producer  Certificates' 

December  2. 1987. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an' 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  §  157.40  of  the 
Commission's  Regulations  thereunder 
for  a  small  producer  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public         , 
inspection.  | 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


applications  should  on  or  before 
December  17, 1987.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  petition  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwies  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  0.  Cashell, 
Acting  Secretary. 


'  This  notice  does  nol  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


Docket  No. 

Date  filed 

Applicant 

CS73-351 

'11-17-87 

D.L  Hannifin, 

P.O.  Drawer 

2588, 

Roswell, 

NM  88201. 

CS87-1 08-000... 

*  9-28-87 

Star 
Production, 
Inc.,  P.O. 
Box  10918. 
Dallas,  TX 
75207. 

CSfl8-1 3-000 

11-9-87 

TERM  Energy 
Corp..  110 
North 
Spring 
Street. 
Hanisville, 
WV.  26362. 

CS88-1 4-000 

11-10-87 

RAYMAC 
Petroleum, 
Inc.,  P.O. 
Box  687, 
Duncan,  OK 
73534. 

CS88-1 5-000 

11-12-87 

Richard  W. 
Walker,  d/  '■ 
b/a  33  Oil 
Properties, 
P.O.  Box 
536,  Tulsa, 
OK  74104- 
0536. 

CS88-1 7-000 

11-17-87 

Maple  Gulf 
Coast 
Properties 
Corp..  3801 
E.  Florida 
Ave.. 
#900, 
Denver.  CO 
80202. 

Docket  No. 

Date  filed 

Applicant 

CS88-18-000 

1.1-17-87 

VRK 
Operating 
Co..  Inc.. 
and 

Panworth 
Pipeline 
Co.,  4100 
Int'l  Plaza, 
Tower  II, 
#624,  Ft. 
Worth, 
Texas 
76109. 

'The  Estate  of  Daniel  L.  Hannifin,  having 
been  settled,  requests  the  certificate  in 
Docket  No.  CS73-351  be  redesignated  to  in- 
clude the  following  successor  interests:  Bar- 
bara E.  Hannifin,  Shawn  Patrick  Hannifin, 
Kathleen  Hannifin  Bullard.  Holly  Hannifin 
Schertz.  Alan  Ray  Hannifin.  Barbara  Hannifin 
Woods  and  Danielle  Hannifin. 

2  Additional  material  received  November  9 
and  10. 1987. 

(FR  Doc.  87-28010  Filed  12-4-«7:  8:45  am) 

MLUNG  CODE  6717-01-M 


[Docket  Nos.  QF88-18-000  et  al.] 

Hutzel  Hospital  et  aU  Small  Power 
Production  and  Cogeneration 
Facilities;  Qualifying  Status;  Certificate 
Applications,  etc. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Hutzel  Hospital 

(Docket  No.  QF88-18-000J 
November  30. 1987. 

On  October  9, 1987,  Hutzel  Hospital 
(Applicant),  of  4707  St.  Antoine.  Detroit, 
Michigan  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Detroit, 
Michigan.  The  facility  will  consist  of 
two  combustion  turbines,  equipped  with 
duct-burners  for  supplementary  firing, 
and  a  heat  recovery  steam  generation 
system.  Thermal  energy  recovered  from 
the  facility  will  be  used  for  building 
heating  and  cooling,  domestic  hot  water 
and  other  miscellaneous  uses  throughout 


the  hospital.  The  primary  energy  source 
for  the  facility  will  be  natural  gas,  and 
its  maximum  power  production  capacity 
will  be  1600  kW.  Installation  of  the 
facility  began  in  January  1987. 

2.  Ultra  Cogen  Systems,  inc. 

(Docket  No.  QF88-84-000J 
November  30. 1987. 

On  November  10, 1987,  Ultra  Cogen 
Systems,  Incorporated  (Applicant),  of 
12500  Fair  Lakes  Circle,  Suite  260, 
Fairfax,  Virginia  22033,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  on  Highway  671, 
in  Southampton  County,  Virginia.  The 
facility  will  consist  of  two  stoker-fired 
steam  generators  and  an  extraction/ 
condensing  steam  turbine  generator. 
Thermal  energy  recovered  from  the 
facility  will  be  used  to  supply  Hercules, 
Incorporated's  Virginia  plant  process 
needs  in  the  manufacture  of  resins, 
paper  chemicals  and  organic  peroxides. 
The  primary  energy  source  for  the 
facility  will  be  coal.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  59,500  kW.  Installation  of  the 
facility  will  begin  in  1988. 

3.  Ultra  Cogen  Systems,  Inc. 

(Docket  No.  QF88-85-000] 
November  30, 1987. 

On  November  10, 1987,  Ultra  Cogen 
Systems,  Incorporated  (Applicant),  of 
12500  Fair  Lakes  Circle,  Suite  280, 
Fairfax,  Virginia  22033,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Hopewell, 
Virginia.  The  facility  will  consist  of  two 
stoker-fired  steam  generators  and  an 
extraction/condensing  steam  turbine- 
generator.  Thermal  energy  recovered 
from  the  facility  will  be  used  by  the 
Firestone  Fibers  and  Textiles  Plant  in 
the  manufacture  of  synthetic  fibers.  The 
primary  energy  source  for  the  facility 
will  be  coal.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  56,358  kW.  Installation  of  the  facility 
will  begin  in  1988. 

4.  Ultra  Cogen  Systems,  Inc. 

(Docket  No.  QF88-94-0001 
November  30. 1987. 
On  November  12, 1987  Ultra  Cogen 


Systems,  Incorporated  (Applicant),  of 
12500  Fair  Lakes  Circle.  Suite  260, 
Fairfax,  Virginia  22033,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Altavista, 
Virginia.  The  facility  will  consist  of  two 
stoker-fired  steam  generators  and  an 
extraction/condensing  steam  turbine 
geneator.  Thermal  energy  recovered 
from  the  facility  will  be  used  by  the 
Lane  Company,  Inc.  in  the  manufacture 
of  furniture  products.  The  primary 
energy  source  for  facility  will  be  coal. 
The  net  electric  power  production 
capacity  of  the  facility  will  be  59,550 
kW.  Installation  of  the  facility  will  begin 
in  1988. 

5.  Warner-Lambert  Inc. 

[Docket  No.  QF88-79-000| 
December  1. 1987. 

On  November  9, 1987,  Warner- 
Lambert  Inc.  (Applicant),  of  P.O.  Box 
785,  Vega  Baja,  Puerto  Rico,  00764, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Vega  Baja, 
Puerto  Rico.  The  facility  will  consist  of  a 
combustion  turbine  generator  set  and  a 
waste  heat  recovery  steam  generator. 
The  net  electric  power  production 
capacity  of  the  facility  will  be  2,724  kW. 
The  primary  energy  source  will  be 
kerosene.  Installation  of  the  facility  is 
planned  to  begin  February,  1988. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Acting  Secretary. 

(FR  Doc.  87-28014  Filed  12-4-87:  8:45  am| 

BtUJNG  COOC  C717-01-M 

(Docket  No.  ES88-13-000] 

Central  Maine  Power  Co.;  Amended 
Notice  of  Application 

December  2, 1987. 

Take  notice  that  on  November  16, 
1987,  Central  Maine  Power  Company 
tendered  for  filing  an  Application 
pursuant  to  section  204  of  the  Federal 
Power  Act.  seeking  authority  to  issue 
and  renew  on  or  before  December  31. 
1969,  Bank  Notes  and  Commercial  Paper 
maturing  one  year  or  less  after  the  date 
of  issuance  in  an  aggregate  face  amount 
not  exceeding  $120,000,000  at  any  time. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  10, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  persons  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-28015  Filed  12-4-87;  8:45  am] 

BILLING  COOE  6717-01-M 


Docket  No.  RP87-74-001  ] 

Colorado  Interstate  Gas  Co.;  Proposed 
Changes  in  Service  Agreements 

December  1. 1987. 

Take  notice  that  Colorado  Interstate 
Gas  Company  ("CIG").  on  November  17, 
1987,  tendered  for  filing  revised  service 
agreements  with  certain  of  its  existing 
jurisdictional  customers.  The 
agreements  provide  for  the 
incorporation  of  a  Sales  Standby 
Service  and  Charge  as  authorized  by  the 
Order  of  the  Federal  Energy  Regulatory 
Commission  ("Commission")  issued  on 
July  15, 1987,  in  Docket  No.  RP87-74-000. 
CIG  requests  that  these  service 
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agreements  be  made  effective, 
retroactively,  on  July  14. 1987,  the 
effective  date  of  the  acceptance  of  the 
tariff  sheets  of  CIG's  FERC  Gas  Tariff. 
Original  Volume  No.  1,  which 
established  the  Sales  Standby  Service 
and  Sales  Standby  Charge. 

CIG  states  that  under  the  provisions 
of  the  Sales  Standby  Service  established 
in  Rate  Schedules  G-1.  P-1,  PR-1.  and 
SG-1  of  CIG's  Volume  No.  1  Tariff, 
customers  served  under  those  rate 
schedules  may  elect  to  subscribe  for 
such  standby  service.  Upon  such  an 
election,  a  customer  may  substitute  up 
to  100  percent  of  its  General  Daily  Sales 
Entitlement  from  CIG  with  firm 
transportation  service  on  CIG's  system. 
The  revised  service  agreements 
tendered  in  the  instant  filing  represent 
the  election  of  the  Sales  Standby 
Service  by  certain  of  CIG's  jurisdictional 
customers. 

Copies  of  the  filing  were  mailed  to  the 
affected  customers  and  the  Colorado 
Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  8. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Casfaell, 
Acting  Secretary. 

IFR  Doc.  87-27948  Filed  12-4-87;  8:45  amj 
MixiNC  cooe  triT-OI-M 


(Oockat  No.  RP87-11 1-0021  I 

Consolidated  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  1, 1987. 

Take  notice  that  Consolidated  Gas 
Transmission  Corporation 
(Consolidated)  on  November  20, 1987 
filed  the  following  revised  tariff  sheets 
to  Original  Volume  Nos.  1  and  2  of  its 
FERC  Tariff: 

Volume  No.  1 

Second  Substitute  Fifteenth  Revised 
Sheet  No.  31 


Substitute  Second  Revised  Sheet  Nos. 

121, 134,  and  135 
Substitute  Third  Revised  Sheet  No.  136 

Volume  No.  2 

First  Revised  Sheet  Nos.  272,  312,  332, 
342,  349.  362,  and  401 

The  proposed  effective  date  is 
October  1, 1987.  These  tariff  sheets  are 
being  filed  in  compliance  with  the 
"Order  of  the  Director  Accepting  Annual 
Charge  Adjustments"  issued  September 
29, 1987  in  Algonquin  Gas  Transmission 
Company  et  oL,  Docket  No.  RP87-109- 

000  et  al.,  a  letter  order  issued  in 
Consolidated's  Docket  Nos.  RP87-111- 

001  and  RP87-169-026  on  October  16. 
1987.  and  a  letter  order  issued  in 
Consolidated's  Docket  Nos.  TA87-3-22- 
001  and  TA87-2-22-000  on  October  29. 
1987. 

Copies  of  the  filing  were  served  upon 
Consolidated's  jurisdictional  customers 
as  well  as  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  motions  or  protests  should 
be  filed  on  or  before  December  8, 1987. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  0.  Cashell, 
Acting  Secretary. 

|FR  Doc.  87-27943  Filed  12-14-87;  8:45  am] 
BILLING  COOE  6717-01-M 


(Docket  Nos.  CI88-9&-000,  CI88-99-000, 
CI88-100-000  and  CI88-101-000] 

Franics  Petroleum  Inc.,  et  al.; 
Applications  for  Permanent 
Abandonment 

December  2, 1987. 

Take  notice  that  on  November  6, 1987, 
as  supplemented  on  November  13, 18 
and  20, 1987.  Franks  Petroleum  Inc.,  et 
al.  '  (Franks  et  al.]  P.O.  Box  7665. 


■  The  et  al.  parlies  are  listed  in  the  attached 
Appendix.  Franks  operates  under  a  small  producer 
certificate  in  Docket  No.  CS71-1014. 


Shreveport.  Louisiana  71137-7665  filed 
applications  in  Docket  Nos.  CI88-98-000. 
CI88-99-000.  CI88-100-000  and  CI8&- 
101-000  requesting  permanent 
abandonment  of  sales  of  gas  to  United 
Gas  Pipe  Line  Company  (United)  from 
the  Sibley  Field.  Webster  Parish,  West 
Bryceland  Field,  Castor  Field  and 
DriscoU  Field,  Bienville  Parish, 
Louisiana.  Franks  et  al.  state  that  the 
filings  cover  Franks  Petroleum  Inc.  as 
operator  and  other  working  interest 
owners.  Franks  et  al.  were  granted 
three-year  limited-term  abandonment 
with  pregranted  abandonment  for  sales 
under  the  small  producer  certificate  of 
Franks  Petroleum  Inc.  by  order  of  the 
Commssion  on  October  13, 1987,  in 
Docket  Nos.  CI86-^86-^)00,  CI86-702- 
000,  and  CI86-687-000  covering  all  of  the 
above  acreage  with  the  exception  of  the 
Driscoll  Field.  On  January  29. 1987.  by 
Commission  order  in  Docket  No.  CI8fr- 
694-000  Franks  et  al.  were  granted 
three-year  limited-term  abandonment 
with  pregranted  abandonment  for  sales 
under  the  small  producer  certificate  of 
Franks  Petroleum  Inc.  covering  sales 
from  the  Driscoll  Field.  Franks  et  al. 
further  request  that  the  three-year 
limited-term  pregranted  abandonment 
authorization  for  sales  of  the  released 
gas  under  the  small  producer  certificate, 
approved  by  the  Commission  in 
conjunction  with  the  limited-term 
abandonment,  be  reaffirmed  and 
incorporated  into  any  order  permitting 
and  approving  permanent  abandonment, 
and  be  further  incorporated  for  sales  of 
the  released  gas  under  each  of  the  small 
producer  certificates  identified  in  the 
attached  Appendix,  thus  enabling 
individual  sales  of  the  released  gas  by 
such  small  producers  in  the  spot  market 
or  under  term  contracts.  Thus  the  three- 
year  limited-term  pregranted 
abandonment  will  continue  until 
October  13. 1990.  for  all  but  the  Driscoll 
Field  acreage  and  until  January  29. 1990. 
for  the  Driscoll  Field  Acreage. 

Franks  et  al.  state  expedited  relief  is 
sought  for  the  reason  that  the  wells  were 
shut  in  by  United  for  over  a  year  and 
inasmuch  as  the  parties  have  entered 
into  a  take-or-pay  settlement  agreement 
covered  by  §  2.76  of  the  Commission's 
Regulations.  The  settlement  agreement 
entered  into  on  or  about  July  22. 1987. 
terminated  the  contracts,  and  resolved, 
among  other  things,  certain  past  take-or- 
pay  disputes  and  future  take-or-pay 
obligations  of  United  under  the 
contracts.  In  addition,  Franks  et  al.  state 
that  if  permanent  abandonment 
authorization  is  not  timely  obtained,  the 
settlement  agreement  will  not  become 
effective. 
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Deliverability  is  approximately  14,170 
Mcf  per  day.  The  gas  is  NGPA  section 
104  small  producer  flowing  (66%),  post- 
1974  (4%),  1973-1974  small  producer 
biennium  (13%)  and  107(c)(5)  (17%)  gas. 
Franks,  et  al.,  request  that  their 
applications  be  considered  on  an 
expedited  basis  under  the  procedures 
established  by  Order  No.  436,  Docket 
No.  RM85-1-000.  at  18  CFR  2.77.* 

Since  Franks  et  al.  have  requested 
that  their  applications  be  considered  on 
an  expedited  basis,  all  as  more  fully 
described  in  the  applications  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection,  any  person  desiring  to 
be  heard  or  to  make  any  protest  with 
reference  to  said  applications  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  the  proceedings  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Franks  et  al.  to  appear 
or  to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 

Appendix 

The  abandonment  in  Docket  No.  CI88-98- 
000  is  requested  jointly  by  Franks  Petroleum 
Inc.  (CS71-1014),  Osias  Biller  (CS72-424).  L 
R.  Brammer,  Jr.  (CS71-1018].  John  C.  Ellis.  G. 
E.  Huggs  (CS71-1022),  Hurley  Oil  &  Gas 
Company  (CS71-879),  William  Jarratt,  Total 
Minatome  Corporation  (CS86-30),  Wanda  L 
Mclnfyre.  Petrofunds,  Inc.,  (CS78-688),  White- 
Parrino  Resources,  Herman  Williamson,  Jr., 
James  C.  Galbraith.  1974  Galbraith  Ltd. 
Partnership,  Sinbad  Oil  &  Gas  Company,  W. 
G.  Anderson.  H.  E.  Anderson.  Curator.  Carl 
R.  Corley  (CS71-1019),  Randal  Lewis,  A.  T. 
Dickerson,  John  Franks  (CS71-902),  Helen 
Burton  Pipes,  Henrietta  H.  Lebatard,  Gladys 
M.  H.  Silk,  Juanita  Church  and  Charles 
Hutchins. 


*  The  United  States  Court  of  Appeals  for  the 
District  of  Columbia  vacated  the  Commission's 
Order  No.  436  on  June  23, 1987.  In  vacating  Order 
No.  436.  the  Court  rejected  challenges  to  the 
Commission's  statement  of  policy  in  i  2.77  of  its 
Regulations.  Section  2.77  states  that  the  Commission 
will  consider  on  an  expedited  basis  applications  for 
certificate  and  abandonment  authority  where  the 
producers  assert  they  are  subject  to  substantially 
reduced  takes  without  payment  or  the  parties  have 
entered  into  a  take-or-pay  buy-out. 


The  abandonment  in  Docket  No.  CI88-99- 
000  is  requested  jointly  by  Franks  Petroleum 
Inc.  (CS71-1014).  Osias  Biller  (CS72-424),  L. 
R.  Brammer,  Jr.  (CS71-1018),  G.  E.  Huggs 
(CS71-1022),  William  Jarratt,  Total  Minatome 
Corporation  (CS86-30),  Petrofunds.  Inc. 
(CS78-688),  Kelly  Oil  Acquisition  Venture 
(Kelly  Oil  Company.  Ltd.  (CS86-80)  and  Kelly 
Oil  Corporation  (CS86-«1)),  White-Parrino 
Resources,  Carl  R.  Corley  (CS71-1019),  A.  T. 
Dickerson,  John  Franks  (CS71-902).  B  &  D 
Corporation,  Estate  of  Dr.  Joseph  M.  Moore, 
Joan  G.  Moore,  Executrix  &  Individually,  Dr. 
Raymond  K.  Thompson,  Alf  R.  Thompson,  Dr. 
Lucien  R.  Hodges,  Dr.  Walter  R.  Neill  and 
Fred  H.  Plilt. 

The  abandonment  in  Docket  No.  CI88-100- 
000  is  requested  jointly  by  Franks  Petroleum 
Inc.  (CS71-1014),  Total  Minatome 
Corporation  (CS86-30),  White-Parrino 
Resources,  1975  Galbraith  Ltd.  Partnership, 
Carl  R.  Corley  (CS71-1019),  John  Franks 
(CS71-902),  Herschel  M.  Downs.  William  M. 
Beaseley,  Jr.,  Robert  P.  Evans  (CS71-875),  T. 
L  James  &  Co..  Inc.  (CS71-596),  Tensas  Delta 
Land  Company,  Wheless  Industries,  Inc. 
(CS71-305),  Fred  H.  Plitt.  Adit  Petroleum  and 
R.  G.  Production. 

The  abandonment  in  Docket  No.  CI88-101- 
000  is  requested  jointly  by  Franks  Petroleum 
Inc.  (CS71-1014),  Osias  Biller  (CS72-424),  G. 
E.  Huggs  [CS71-1022),  Total  Minatome 
Corporation  (CS86-30),  Petrofunds,  Inc. 
(CS78-688).  Kelly  Oil  Acquisition  Venture 
(Kelly  Oil  Company.  Ltd.  (CS86-80)  and  Kelly 
Oil  Corporation  (CS86-81)},  John  Franks 
{CS71-902),  W.  E.  Bancroft,  Border  Company, 
Burris  Run  Co..  Crown  Central  Petroleum. 
Clinton  W.  Fuller,  Sr.,  Clinton  W.  Fuller,  Jr., 
Johnson  Minerals  Co.,  Justin  R.  Querbes, 
Sklar  &  Phillips  Oil  Co.,  Anthony  Oil  Co..  Jack 
W.  Gribsby,  Jane  H.  Grigsby,  David  A. 
Hemdon,  III,  F.  L  and  Laveme  Best  and 
Alma  H.  Williams. 

[PR  Doc.  87-28011  Filed  12-4-87;  8:45  am) 
BILUNQ  COOE  6717-41-M 


(Docket  No.  CI8e-141-000] 

Robert  IMosbacher  et  ai.;  Application 
for  Permanent  Abandonment  With 
Three-Year  Limited-Term  Pregranted 
Abandonment  for  Sales  Under  Small 
Producer  Certificate 

December  2. 1987. 

Take  notice  that  on  November  18, 
1987,  Robert  Mosbacher,  et  al.^ 
(Applicants)  filed  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  and  §  2.77  of  the  Commission's 
rules  requesting  permanent 
abandonment  of  their  sale  of  gas  to 
Trunkline  Gas  Company  from  the 
Southwest  Esther  Field.  Vermilion 
Parish.  Louisiana.  Applicants  also 
request  three-year  limited-term 
pregranted  abandonment  for  the  sale  of 
such  gas  under  the  small  producer 


certificate  issued  to  Robert  Mosbacher 
in  Docket  No.  CS72-707. 

In  support  of  their  application 
Applicants  state  that  there  is  only  one 
well  currently  in  production,  the 
Louisiana  Furs  *1  well,  and  the  other 
wells  drilled  on  the  dedicated  acreage 
have  been  plugged  and  abandoned. 
Applicants  state  they  are  subject  to 
substantially  reduced  takes  without 
payment.*  Applicants  propose  to  sell  the 
gas  to  alternative  markets.  The 
allowable  for  the  Louisiana  Furs  #1  well 
for  the  year  ending  June  30, 1987,  is 
183,875  Mcf.  The  gas  is  NGPA  section 
106(a)  gas. 

Since  Applicants  have  requested  that 
their  application  be  considered  on  an 
expedited  basis,  all  as  more  fully 
described  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection,  any  person  desiring  to 
be  heard  or  to  make  any  protest  with 
reference  to  said  application  should,  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-28012  Filed  12-4-67;  8:45  am) 

MLUNQ  COOE  6717-01-M 


(Docket  No.  CP88-70-000] 

Northwest  Pipeline  Corp.;  Application 

November  24. 1987. 

Take  notice  that  on  November  10. 
1987,  Northwest  Pipeline  Corporation 


'  The  et  al.  party  is  Mosbacher  Energy  Company, 
an  afniiate  of  Robert  Mosbacher. 


•  The  United  Stales  Court  of  Appeals  for  the 
District  of  Columbia  vacated  the  Commission's 
Order  No.  436  on  June  23. 1987.  In  vacating  Order 
No.  436,  the  Court  rejected  challenges  to  the 
Commission's  statement  of  policy  in  {  2.77  of  its 
Regulations.  Section  2.77  states  that  the  Commission 
will  consider  on  an  expedited  basis  applications  for 
certificate  and  abandonment  authority  where  the 
producers  assert  they  are  subject  to  substantially 
reduced  lakes  without  payment. 
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(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108.  filed  at  Docket  No. 
CP87-70-000.  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
an  order  granting  permission  and 
approval  to  abandon  the  transportation 
of  non-jurisdictional  direct  sales  gas  to 
Exxon  Company,  U.S.A.  (Exxon),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  states  that  pursuant  to  the 
Commission's  Order  issued  in  Docket 
No.  CP87-12a-000  on  June  3, 1987.  it  was 
authorized  to  construct  and  operate  the 
Walker  Hollow  Meter  Station  and 
transport  up  to  2,000  MMBu  of  non- 
jurisdictional  direct  sale^gas  to  Exxon 
for  use  in  its  Walker  Hollow  field 
operations  located  near  Walker  Hollow, 
Utah.  It  is  stated  that  the  Walker 
Hollow  Meter  Station  was  completed 
and  available  for  service  July  2, 1987. 
Northwest  states  that  it  proposes  to 
abandon  this  service  effective  upon  the 
date  that  Utah  Gas  Service  Company 
(UGS).  the  local  distribution  company 
franchised  to  serve  the  Walker  Hollow 
area,  is  able  to  commence  equivalent 
service  to  Exxon.  It  is  explained  that 
after  informal  discussions  with  all 
affected  parties.  Northwest  agreed  to 
provide  sales  service  to  UGS  at  Walker 
Hollow  in  lieu  of  Exxon.  Northwest 
advises  that  it  filed  a  Prior  Notice 
request  on  October  23, 1987  in  Docket 
No.  CP88-45  for  authority  to  add  the 
Walker  Hollow  Meter  Station  as  a  new 
Rate  Schedule  DS-1  sales  delivery  point 
to  UGS. 

It  is  stated  that  Northwest  and  Exxon 
have  entered  into  a  Termination 
Agreement  dated  September  1, 1987, 
cancelling  the  obligation  of  Northwest  to 
provide  service  to  Exxon,  upon  Exxon's 
payment  for  the  Walker  Hollow  Meter 
Station.  Finally,  Northwest  states  that 
such  payment  and  consequent 
termination  would  not  occur  until 
Northwest  has  received  authorization  to 
provide  equivalent  service  to  UGS  at 
Walker  Hollow. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  15. 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants. 


parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northwest  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 

(PR  Doc.  87-280I2  Filed  12-4-87;  8:43  am| 
MLUNO  C00€  •717-«1-M 


(Docket  No.  TA88-1-16-001] 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Tariff  Change 

December  1, 1987. 

Take  notice  that  on  November  24. 
1987,  National  Fuel  Gas  Supply 
Corporation  ("National")  tendered  for 
filing  Eleventh  Revised  Sheet  No.  4  as 
part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  to  be  effective 
January  1, 1988. 

National  states  that  the  only  purpose 
of  this  revised  tariff  sheet  is  to  reflectan 
adjustment  in  National's  rates  for 
recovery  of  the  costs  associated  with  the 
Gas  Research  Institute  as  authorized  by 
the  Commission. 

It  is  stated  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rule  214 
of  the  Commission's  procedural  Rules 
(18  CFR  385.214).  All  such  motions  or. 


protests  should  be  filed  on  or  before 
December  8, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Acting  Secretary. 
(FR  Doc.  87-27944  Filed  12-4-87;  8;45  amj 

WLUNQ  coot  (717-01-11 


[Docket  No.  RPS7-148-001] 

Sea  Robin  PipeHne  Co.;  Tariff 
Revisions 

December  1, 1967. 

Take  notice  that  on  November  23, 
1987,  Sea  Robin  Pipeline  Company  (Sea 
Robin),  tendered  for  filing  with  the 
Commission  to  be  effective  October  1, 
1987  the  following  tariff  sheets  to  be 
included  in  Sea  Robin's  FERC  Gas  tariff: 

Original  Volume  No.  1 

Revised  Original  Sheet  No.  22-A 

Original  Volume  No.  2 

First  Revised  Sheet  No.  88 

Sea  Robin  states  that  the  revised  tariff 
sheets  are  submitted  to  incorporate 
specific  language  necessary  to  comply 
with  Order  No.  472-B,  and  to  include 
provisions  for  the  ACA  unit  rate  in  a 
transportation  rate  schedule  in  Original 
Volume  No.  2  of  Sea  Robin's  FERC  Gas 
Tariff. 

To  the  extent  required,  if  any,  Sea 
Robin  requests  that  the  Commission 
grant  such  waivers  as  may  be  necessary 
for  acceptance  of  the  tariff  sheets 
submitted  herewith,  to  become  effective 
October  1, 1987. 

Copies  of  this  letter  and  enclosures 
are  being  served  on  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  8, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
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Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

|FR  Doc.  87-27946  Filed  12-4-87:  8:45  am] 

BILUNG  CODE  6717-01-M 

[Docket  Nos.  EL88-4-000  and  EC88-6-000] 

Savannah  Electric  and  Power  Co.  and 
The  Southern  Co.;  Filing 

December  1, 1987. 

Take  notice  that  on  November  25, 
1987.  Savannah  Electric  and  Power 
Company  ("SEPCO")  and  the  Southern 
Company  ("Southern")  tendered  for 
filing  a  Petition  for  Declaratory  Order 
Disclaiming  Jurisdiction  (Docket  No. 
EL86-4-000),  or,  Alternatively  and 
Application  for  Approval  Under  section 
203  of  the  Federal  Power  Act  (Docket 
No.  EC88-6-000).  SEPCO  and  Southern's 
pleading  describes  a  proposed 
transaction  pursuant  to  which  the 
Southern  Company,  a  registered  utility 
holding  company  under  the  Public 
Utility  Holding  Company  Act  of  1935, 
would  acquire  all  of  the  outstanding 
common  stock  of  SEPCO  would  join 
Alabama  Power  Company,  Georgia 
Power  Company.  Gulf  Power  Company 
and  Mississippi  Power  Company  as 
wholly  owned  operating  subsidiaries  of 
The  Southern  Company 

SEPCO  and  Southern  state  that  they 
have  served  copies  of  their  filing  on  the 
Georgia  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protest 
should  be  filed  on  or  before  December 
18, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
|FR  Doc.  87-28043  Filed  12-4-87:  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  EC88-7-000] 

Signal  Shasta  Energy  Co.,  Inc.;  Filing 

December  1, 1987. 

Take  notice  that  on  November  25, 
1987,  as  supplemented  on  November  27, 
1987,  Signal  Shasta  Energy  Company 
Inc.  ("Shasta  Energy")  tendered  for  filing 
an  application  under  section  203  of  the 
Federal  Power  Act,  16  U.S.C.  824b 
(1982),  and  a  Petition  for  Declaratory 
Order  requesting  the  Commission  to: 

(1)  Authorize  a  sale  and  leaseback  of 
Shasta  Energy's  Cottonwood,  California 
wood  waste-fueled  qualifying  facility, 
including  certain  step-up  transformers; 

(2)  Disclaim  jurisdiction  under  the 
Federal  Power  Act  over  the  Owner 
Trustee  and  the  Owner  Participant  in 
the  proposed  transaction; 

(3)  Confirm  the  continued 
applicability  of  Signal  Shasta  Energy 
Company  Inc./Rate  Schedule  FERC  No. 
1  to  sales  by  Shasta  Energy  to  Pacific 
Gas  and  Electric  Company  of  electricity 
generated  by  the  facility  after  the 
proposed  transaction  is  consummated; 
and 

(4)  Determine  that  the  change  in 
ownership  of  the  facility  effected  by  the 
proposed  transaction  will  not  result  in  a 
loss  of  qualifying  facility  status  for  the 
facility. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
20, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  AJiy  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CashelU 
Acting  Secretary. 

[FR  Doc.  87-28044  Filed  12-4-«7;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  CP88-«3-000] 

Texas  Eastern  Transmission  Corp.; 
Application  and  Altemattve  Petition  for 
Declaratory  Order 

December  1, 1987. 

The  notice  that  on  November  17. 1987, 
Texas  Eastern  Transmission 
Corporation,  Post  Office  Box  2521, 


Houston,  Texas  77252,  (Texas  Eastern) 
filed  in  Docket  No.  CP88-83-O00  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Texas  Eastern  to  acquire 
and  operate  the  Poinfe  Au  Chien 
processing  plant  and  to  include 
processing  plant's  operating  and 
maintenance  costs  and  revenues  in  its 
cost  of  service.  In  the  alternative,  Texas 
Eastern,  pursuant  to  Rule  207  of  the 
Rules  of  Practice  and  Procedure  of  the 
Commission  (18  CFR  385.207)  petitions 
for  a  declaratory  order  that  a  certificate 
of  public  convenience  and  necessity 
under  section  7(c)  of  the  Natural  Gas 
Act  is  not  required  for  it  to  acquire  and 
operate  the  processing  plant  and  to 
include  such  processing  plant's  costs 
and  revenues  in  its  cost  of  service.  The 
proposals  are  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Eastern  states  the  processing 
plant  is  owned  by  The  Louisiana  Land 
and  Exploration  Company  (LL&E)  and  is 
located  in  a  coastal  area  of  the  State  of 
Louisiana,  in  Terrebonne  Parish, 
adjacent  to  Texas  Eastern's  20-inch 
pipeline  extending  from  the  Caillou 
Island  and  Lake  Raccourci  Fields, 
Louisiana.  It  is  further  stated  that  the 
processing  plant  was  constructed  in 
accord  with  the  ASMI  B31.3  Chemical 
Plant  and  Refinery  Piping  Code.  The 
processing  plant  commenced  operations 
in  1971  and  continued  uninterrupted 
operations  until  March  1986  without 
authorization  under  the  Natural  Gas 
Act,  when  it  ceased  operations  because 
of  marginal  plant  economics. 

It  is  stated  that  the  processing  plant 
uses  a  cryogenic  process  to  extract 
liquefiable  hydrocarbons  from  the  gas 
stream  and  was  designed  to  extract 
ethane  and  heavier  liquefiable 
hydrocarbon  components  from  the  gas 
stream  while  producing  a  residue  gas 
stream  of  1,000  Btu  per  cubic  foot.  The 
processing  plant's  design  capacity  is 
125,000  Mcf  per  day.  The  minimum  Btu 
content  of  the  residue  gas  delivered  to 
Texas  Eastern  has  not  been  less  than 
995  Btu  per  cubic  foot.  It  is  asserted  that 
the  Commission  by  order  issued  October 
2, 1970, 44  FPC  1,147,  Docket  No.  CP88- 
83-000  authorized  Texas  Eastern  to 
connect  and  transport  natural  gas 
purchased  from  LL&E  in  the  Caillou 
Island  and  Lake  Raccourci  Fields  to  its 
existing  pipeline  system.  It  is  further 
asserted  that  the  October  2, 1970,  order 
referred  to  the  right  of  LL&E  to  remove 
liquefiable  hydrocarbons  from  the  gas 
and  provided  for  the  transportation  of 
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gat  for  shrinkage  and  fuel  use  at  the 
processing  plant.  | 

Texas  Eastern  states  that,  subjedl  to 
certain  conditions,  it  has  agreed  to 
purchase  the  processing  plant  from 
LL&E  and  to  lease  the  land  upon  which 
it  is  located.  The  consideration  for  the 
purchase  of  the  processing  plant  and 
lease  of  the  lands  would  be  the 
assumption  by  Texas  Eastern  of  LL&E's 
obligation  under  an  electric  service 
agreement  with  Louisiana  Power  Light  & 
Light  Company  to  provide  electric  power 
to  the  processing  plant  and  Texas 
Eastern's  processing  gas  for  LL&E  at  the 
processing  plant,  free  and  clear  of  all 
costs  except  for  fuel  shrinkage,  up  to 
8,000  Mcf  of  gas  per  day  purchased  by 
Texas  Eastern  from  LL&E  in  the  Lake 
Raccourci  and  Caillou  Island  Fields. 
Louisiana. 

It  is  asserted  that  while  processing  is 
not  essential  to  the  safe  transportation 
of  the  gas  in  its  pipeline  system, 
processing  the  gas  stream  in  this  section 
of  its  gas  supply  system  at  the 
processing  plant  would  provide 
substantial  beneflts  to  Texas  Eastern 
and  its  customers.  It  is  further  asserted 
that  the  processing  would  eliminate  any 
liquids  which  may  remain  in  the  gas 
stream  after  passage  through  Texas 
Eastern's  liquid  knockout  facilities, 
remove  liquefiable  hydrocarbons  from 
the  gas  stream,  and  reduce  the  water 
vapor  content  of  the  gas  to  less  than 
three  pounds  per  million  cubic  feet 
These  benefits  are  said  to  include 
reduced  freeze-ups  of  piping,  meters, 
regulators,  valves,  and  malfunction  of 
equipment;  increased  pipeline  flow 
efficiency;  reduced  maintenance, 
compressor  wear,  and  internal  pollution 
potential;  improved  service  to 
customers;  increased  accuracy  of  gas 
measurement;  and  reduced  costs. 

Texas  Eastern  proposes  to  credit 
revenues  from  the  sale  of  liquid     i 
hydrocarbons  recovered  at  the       ' 
processing  plant  to  its  cost  of  service 
and  further  proposes  to  include  the  cost 
of  operating  and  maintaining  the 
processing  plant  also  in  its  costs  of 
service.  Texas  Eastern  does  not  intend 
to  claim  any  plant  investment  as  a  result 
of  acquiring  the  processing  plant,  and  its 
initial  cost  of  service  would  not  include 
any  return  and  taxes  on  plant 
investment  It  is  stated  that  if  and  when 
capital  improvements  are  made  for 
necessary  processing  plant 
replacements  or  for  more  efficient 
equipment  return  and  taxes  on  such 
capital  investments  would  be  included 
as  a  processing  plant  cost.  Texas 
Eastern  estimates  that  the  effect  c^ 
including  processing  plant  costs  and 


revenues  in  its  cost  of  service  would 
have  a  de  minimis  impact. 

In  its  altnerative  petition  for 
declaratory  order,  "Texas  Eastern 
submits  that  the  Commission  does  not 
have  Natural  Gas  Act  certificate 
jurisdiction  over  the  processing  plant 
and  that  certification  of  the  processing 
plant  is  not  required  in  order  to  include 
processing  plant  costs  and  revenues  in 
Texas  Eastern's  cost  of  service.  Texas 
Eastern  submits  that  its  proposal  to 
acquire  the  processing  plant  without 
obtaining  certificate  authorization 
therefor  and  to  include  processing  plant 
costs  and  revenues  in  its  cost  of  service 
is  fully  supported  by  Commission 
precedent  and  court  decisions.  Texas 
Eastern  states  the  processing  plant  has 
been  operated  by  LL&E  without  Natural 
Gas  Act  authorization  since  its 
installation  in  1971  and  that  a  change  of 
ownership  cannot  change  its 
jurisdictional  status. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  22, 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  118  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein.  If 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Texas  Eastern  to 

appear  or  be  represented  at  the  hearing. 

Lois  D.  CasheU, 

Acting  Secretary. 

[FR  Doc.  87-28045  Filed  12-4-87;  8:45  amj 

BILUNQ  CODE  8717-01-M 


[Docket  No.  RP88-29-0001 

Tarpon  Transmission  Co.;  Tariff  Filing 

December  1, 1987. 

Take  notice  that  on  November  23, 
1987,  Tarpon  Transmission  Company 
(Tarpon)  tendered  for  filing  the 
following  tariff  sheets  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1: 

First  Revised  Sheet  No.  1 
Original  Sheet  Nos.  30  through  97 

Tarpon  states  that  this  filing  is  made 
pursuant  to  section  4  of  the  Natural  Gas 
Act,  section  311  of  the  Natural  Gas 
Policy  Act  of  1978,  §  §  284.8  and  284.9  of 
the  Commission's  Regulations,  and  is 
consistent  with  Order  Nos.  436  and  500. 
Tarpon  requests  that  the  Commission 
accept  the  proposed  tariff  sheets  with  an 
effective  date  of  December  1, 1987. 
Tarpon  further  requests  that  the 
Commission  promptly  publish  a  notice 
providing  for  appropriately  shortened 
protest  and  intervention  dates. 

Tarpon  states  that  it  is  filing  the 
subject  tariff  sheets  to  establish  new 
rate  schedules,  designated  FTS  and  ITS. 
new  service  agreements,  and  related 
operating  terms  and  conditions  in  order 
to  provide  new  firm  and  interruptible 
transportation  service  pursuant  to 
section  311  of  the  NGPA,  pending  full 
Commission  consideration  of  Tarpon's 
blanket  certificate  application  filed 
concurrently  with  the  instant  filing.  The 
terms  and  conditions  of  the 
transportation  tariff  proposed  herein 
will  also  govern  self-implementing 
transportation  service  provided  for 
interstate  pipelines  and  other  shippers 
pursuant  to  §§  284.222  and  284.223  of  the 
Regulations,  following  the  Commission's 
issuance  of  the  temporary  or  permanent 
blanket  certificate. 

Tarpon  requests  that  the  proposed 
tariff  sheets  be  accepted  to  be  effective 
on  December  1. 1987,  because  several 
prospective  shippers  operating  in  the 
Outer  Continental  Shelf,  Offshore 
Louisiana  have  recently  claimed  an 
urgent  need  for  such  transportation 
service.  Tarpon  states  that  because  it  is 
essential  for  it  to  have  its  open  access 
program  in  effect  on  December  1, 1987, 
the  proposed  tariff  sheets  are  designed 
to  follow  as  closely  as  possible  the 
Commission's  interpretation  of  the 
requirements  of  Order  Nos.  436  and  500. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  on  or 
before  December  8, 1987,  a  motion  to 
intervene  or  protest  with  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  snd 
Procedure  (18  CFR  385.211  and  385.214). 
Such  motions  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  desiring  to 
become  a  party  must  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasheU. 
Acting  Secretary. 
[FR  Doc.  87-27949  Filed  12-4-87;  8:45  amj 

BILUNG  CODE  6717-01-M 

[Docket  No.  RP87-109-005] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Qas  Tariff 

December  1, 1987. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  November  20, 1987  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheets: 
Substitute  Second  Revised  Sheet  No.  118 
Substitute  Second  Revised  Sheet  No.  119 

Texas  Eastern  states  that  pursuant  to 
Order  472-B  issued  Sept.  16. 1987, 
§  154.38(d)(6)  of  the  Commission's 
Regulation's  issued  thereby  and  in 
compliance  with  the  "Order  of  the 
Director  Accepting  Annual  Charge 
Adjustments,"  in  Docket  No.  RP87-109, 
et  al,  issued  September  29, 1987,  the 
above  listed  proposed  tariff  sheets  are 
being  filed  to  clarify  that  Texas  Eastern 
will  not  seek  recovery  of  any  annual 
charges  assessed  to  it  pursuant  to  Part 
382  of  the  Commission's  Regulations  and 
Order  Nos.  472  and  472-B  for  the  period 
during  which  the  Annual  Charge 
Adjustment  provision  included  in  the 
General  Terms  and  Conditions  (Section 
26)  of  Texas  Eastern's  currently 
effective  Fourth  Revised  Volume  No.  1 
Tariff  is  effective.  The  above  listed  tariff 
sheets  replace  Second  Revised  Sheet 
Nos.  118  and  119  which  were  filed  on 
September  1, 1987  by  Texas  Eastern  in 
Docket  No.  RP87-128  as  a  part  of  the 
Annual  Charge  Adjustment  provision 
and  which  were  approved  by  the 
Commission  in  an  order  issued  on 


September  29, 1987  in  Docket  No.  RP87- 
109-005. 

Texas  Eastern  states  that  the 
proposed  effective  date  of  the  above 
listed  tariff  sheets  is  October  1, 1987,  the 
effective  date  of  Texas  Eastern's  Annual 
Charge  Adjustment  provision. 

Copies  of  this  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  8, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Acting  Secretary. 
[FR  Doc.  87-27945  Filed  12-4-87;  8:45  amj 

BILUNQ  CODE  6717-01-M 


[Docket  No.  RP87-149-001] 

United  Gas  Pipe  Une  Co.;  Tariff 
Revisions 

December  1, 1987. 

Take  notice  that  on  November  23, 
1987,  United  Gas  Pipe  Line  Company 
(United),  tendered  for  filing  with  the 
Commission  to  be  effective  October  1. 
1987  the  following  tariff  sheets  to  be 
included  in  United's  FERC  Gas  tariff; 

First  Revised  Volume  No.  1 

Revised  Original  Sheet  No.  74-Kl 

Original  Volume  No.  2 

First  Revised  Sheet  No.  375 
Second  Revised  Sheet  No.  702 
Second  Revised  Sheet  No.  712 
Second  Revised  Sheet  No.  722 
First  Revised  Substitute  Sheet  No.  1908 

United  states  that  the  revised  tariff 
sheets  are  submitted  to  incorporate 
specific  language  necessary  to  comply 
with  Order  No.  472-B,  and  to  include 
provisions  for  the  ACA  unit  rate  in 
certain  transportation  rate  schedules  in 
Original  Volume  No.  2  of  United's  FERC 
Gas  Tariff. 

To  the  extent  required,  if  any.  United 
requests  that  the  Commission  grant  such 


waivers  as  may  be  necessary  for 
acceptance  of  the  tariff  sheets  submitted 
herewith,  to  become  effective  October  1, 
1987. 

Copies  of  this  letter  and  enclosures 
are  being  served  on  jurisdictional 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  8, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Acting  Secretary. 
(FR  Doc.  87-27947  Filed  12-4-67;  8:45  am) 

BILUNG  CODE  •717-01.« 


Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  October  9 
Through  October  16, 1987 

During  the  Week  of  October  9  through 
October  16, 1987,  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  A  submission 
inadvertently  omitted  from  an  earlier  list 
has  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

December  1, 1987. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals 
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IJST  OF  Cases  Received  by  the  Office  of  Hearing  and  Appeals 

[Week  of  October  9  through  October  16.  1987] 


Date 


Oct.  13.  1987. 


Oct  13.1987. 


Oct.  13.  1987. 


Oct.  14.  1987. 

Oct  14.  1987. 
Oct.  14,  1987. 

Oct  14.1987. 
Oct  15.1987. 

Oct  16.1987. 


Name  and  Location  of  Applicant 


Alan  Penan,  Sacramento.  California.. 


Atlantic    Richfield    Company.     Washington, 
DC. 


Cascade  Broadcasting  Company,  Tri-Cities, 
Washington. 


Amoco/Nebraska,  Lincoln,  Nebraska. 


Cities  Service  Oil  &  Gas  Corp.,  Washington, 
DC. 


Southwestern  States  Marketing  Corp.   Abi- 
lene, Texas. 


Case  No. 


Type  of  Submission 


KFA-0130 


KFA-0131 


KFA-0129 


Southwestern  States  Marketing  Corp.  Abi- 
lene, Texas. 

Maritime  Overseas  Corporation,  New  York, 
New  York. 


Natural  Resources  Defense  Council,  Wash- 
ington, D.C. 


RM21-88 

KRD-0030 
KRX-0041 

KRX-0042 
RR272-4 

KFA-0132 


Appeal  of  an  Information  Request  Denial.  If  granted:  Alan 
Penan  would  receive  access  to  a  copy  of  the  administra- 
tive file  which  was  provided  to  the  U.S.  Department  of 
Justice  from  the  Office  of  Personnel  Management  during 
the  litigation  of  his  case  (October  1983  thru  May  1986). 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
description  of  an  Atlantic  Richfield  Company  document 
contained  in  footnote  No.  8  of  the  October  2,  1987, 
Decision  and  Order  issued  to  U.S.A.  Petroleum  Corp. 
would  be  modified  or  deleted. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
October  1, 1987,  Freedom  of  Information  Request  Denial 
issued  by  the  Richland  Operations  Office  would  be  re- 
scinded and  the  Cascade  Broadcasting  Company  would 
receive  access  to  a  copy  of  a  report  prepared  by  Davis, 
Wright  &  Jones,  regarding  the  conversion  of  WNP-1  at 
Hanfofd  into  a  new  defense  production  reactor. 

Request  for  Modification/ Rescission  in  a  Second  Stage 
Refund  Proceeding.  If  granted:  The  November  19,  1964 
Decision  and  Order  issued  to  Nebraska  (Case  No. 
RQ21-65)  would  be  modified  regarding  the  state's  appli- 
cation for  refund  in  the  AriKXJO  second  stage  refund 
proceeding. 

Motion  for  Discovery.  If  granted:  Discovery  would  be  grant- 
ed to  Cities  Service  Oil  &  Gas  Corp.  in  connection  with 
its  Statement  of  Objections  submitted  in  response  to  a 
Proposed  Remedial  Order  issued  to  the  firm. 

Supplemental  Order.  If  granted:  The  November  21,  1986, 
Decision  and  Order  issued  to  Southwestern  States  Mar- 
keting Corp.  and  the  December  23,  1986  Decision  and 
Order  issued  to  Kenneth  Walker  would  be  modified  to 
reflect  that  Mr.  Walker's  request  for  an  evidentiary  hear- 
ing was  granted  In  part. 

Supplemental  Order.  If  granted:  The  Office  of  Hearings  and 
Appeals  would  convene  an  evidentiary  hearing  on  a  sua 
sponte  motion. 

Request  for  Modification/Rescission.  If  granted:  The  Sep- 
tember 21,  1987,  Decision  and  Order  issued  to  Maritime 
Overseas  Corporation  (Case  No.  RF272-595)  would  be 
modified  regarding  the  firm's  application  for  refund  in  the 
Crude  Oil  refund  proceeding. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
September  8,  1987  Freedom  of  Information  Request 
Denial  issued  by  the  Albuquerque  Operations  Office 
would  be  rescinded  and  the  Natural  Resources  Defense 
Council  would  receive  access  to  a  copy  of  a  photograph 
of  the  W68-0  warhead/MK3  reentry  body. 


Refund  Appucations  Received 

(Week  ol  Oct  S  through  Oct.  16.  1987] 


Date 

Name  o)  rehmd  proceeding/ 

Case  No 

received 

name  ol  refund  applicant 

10/5/87 

Anmar  Gas  A  Appdance.  Inc 

RF299-25 

10/13/87 

Amoco    Oil/Vichers.    Amoco    & 

R025 1-406 

Betndge/South  Dakota. 

RQ1-407 

RQ21-408 

RQe-409 

10/9/87 

Cnjde   Oil    Refund    Applications 

RF272-7773 

Received. 

thru 
FR272^101 

10/9/87 

Gulf    Refund    Applications    Re. 

RF300-1677 

ceived. 

thni 
FR300-2250 

10/16/87 

Stafford  Printers 

RF299-24 

10/16/87 

Reichambelt/Reiinord  Inc. 

RF299-26 

11/13/87 

Buena  Point  Getty  Station 

nF265-2577 

10/15/87 

Parcel  Tankers.  Inc 

R0272-0114 

10/15/87 

Per  River  Towmg  Company 

RD272-0124 

10/15/87 

A  P  Moller-Maersk  Lme 

RD272-0239 

10/15/87 

RO272-0240 

10/15/87 

Cokjmbus  Lme „ 

RD272-0241 

10/15/87 

Haoao-Llovd  AG       

RD272-0242 

10/15/87 

Compania  Transatlantic  Esprano.. 

RD272-0243 

10/15/87 

Chnstian  Haaland  A/S 

RD272-0244 

10/15/87 

Nedlloyd  Lmes  B  V  A  Bulk  B  V 

RD272-0245 

10/15/87 

V  AG.  Transport  GmtiH 

R0272-0246 

10/15/87 

Redenaktntxilaget  Transocean 

RD272-0248 

10/15/87 

Atlantic  Container  Une  LTD 

R027a-0249 

Refund  Applications  Received— Continued 

(Week  of  Oct  9  through  Oct.  16.  1987) 


Date 
received 

Name  of  refund  proceeding/ 
name  of  refund  applicant 

Case  No 

10/15/87 

The  Cunard  Steam-Ship  Co 

RD272-0250 

10/15/87 

RD272-0251 

10/15/87 

IntefcontinentaJ  Transport    

RD272-0252' 

10/15/87 
10/15/87 
10/15/87 

Compagme  Generate  Maritimer 

Kawasaki  Kisen  Kaisha  LTD 

Nippon  Yusen  Kaisha      

RD272-0253 
RD272-0266 
RD272-0267 

10/15/87 
10/15/87 

Yamashita-Shinmhon  Steamship. ... 
Shinwa  Kaiun  Kaisha.  LTD 

RD272-026S 
RD272-0269 

10/15/87 

Daiichi  Chuo  Shipping  Kisen 

RD272-O270 

10/15/87 

RD272-0271 

10/15/87 

Star  Shipping  A/S           

RD272-0272 

10/15/87 
10/15/87 

Showa  Line  LTD... 
Mitsui  O  S  K  Lmes.  LTD 

RD272-0274 
RD272-0275 

10/15/87 

n  V  Bocimar  s  a              

RD272-0276 

10/15/87 
10/15/87 
10/15/87 
10/15/87 

Island  Navigation  Corporation 

The  Sanko  Steamship  Co..  LTD 

Central  Gulf  Lmes.  Inc 

Kloster  Cnjise  A/S 

RD272-0277 
RD272-0278 
RD272-0293 
RD272-0294 

10/15/87 
10/15/87 
10/15/87 
10/15/87 

Holland  Amenca  Line-Westour 
Hawaiian  Tug  A  Barge  Corp 
Flota  Mercante  Grancokjml)iana  . 

RD272-0295 
RD272-0297- 
RD272-0322 
RD272-0340 

10/15/87 

R0272-0371 

10/15/87 

Blue  Star  Line  LTD 

RD272-0372 

10/15/87 
10/15/87 

Knutsen  GAS.  Shipping  A/S 

Southwest  Airlines  Company 

RD272-0385 
RD272-0444 

Refund  Applications  Received— Continued 

[Week  ol  Oct  9  through  Oct  16.  1987) 


Date 
received 


10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 


Name  of  refund  proceeding/ 
name  of  refund  applicant 


PniKess  Cruises 

Hong  Kong  Island  Shipping  Co. ... 

With.  Wilheimsen  LTD.  A/S 

Pelican  Manne  Carriers,  Inc 

Union  De  Transports  Aeriens 

South  African  Ainmays 

Societa  Anonyme  Beige  O'Expro . 

Flugleidir  H/F  (Icelandair) 

KLM  Royal  Dutch  Airlines 

Deutsche  Lufthansa  Aktiengesel.. 

FinnarOV 

Royal  Air  Maroc 

Air  Canada 

Aerolineas  Argentinas  S.E 

Am  New  Zealand  LTD 

Canadian  Pacific  Air  Lines 

China  Airlines,  LTD 

Scandinavian  Airlines  Sys 

MacMillan  Bloedel,  LTD 

SeaTeam 

Paal  Wilson  A  Company 

Swissair.  Swiss  Air  Transport 

Singapore  Airlines  Limited 

Lasco  Shipping  Co 

Italian  Line 

Korean  Air  Lines  Co.,  LTD 


Case  No. 


RD272-0453 
RD272-0467 
RD272-0496 
RD272-1102 
RD272-1147 
R0272-1148 
RD272-1149 
RD272-1150 
RD272-1151 
RD272-1152 
RD272-1153 
RD272-1154 
RD272-1155 
HD272-1156 
RD272-1157 
RD272-1158 
nD272-1159 
HD272-1160 
RD272-1942 
RD272-2459 
RD272-2460 
RD272-2887 
RD272-2888 
R0272-2889 
RD272-3383 
RD272-3409 


Refund  Appucations  Received— Continued 

[Weak  ol  Oct  9  ttreugh  Od.  16, 1987] 


1       Date 
received 

Name  of  refund  proceeding/ 
name  of  refund  appkcani 

Case  No. 

:     10/15/87 

'     10/15/87 

Tap  Air  Portugal _ 

/^er1ingus  Pic „„ 

RD272-3554 
RD272-3828 

10/15/87 
10/15/87 

Air-mdia 

RD272-3829 
RD272-0065 

10/15/87 

Coming  Glass  Works 

RD272-0141 

10/15/87 

Georgia  Pacific  Corporation 

flD272-01 53 

10/15/87 
10/15/87 

Florida  Rock  Industnes 

HD272-0167 
RD272-0187 

10/15/87 

Kimberty-Clerk  Company 

RD272-0193 

10/15/87 
10/15/87 

American  Hoist  A  Derrick  Co 

Weyerfiauser  Company  

R0272-0259 
RD272-0279 

10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 

Champkm  International  Coip 

Federal  Paper  Baord  Ca.  Mc 

Coca-Cola  Bottling  Ca  of  LA 

Ryder  Dedicated  Services.  Inc 

Mid-Soulh  Bottling  Company 

J.  H.  Rudolph  A  Company  _ 

RD272-0280 
RD272-0281 
HD272-0288 
RD272-0327 
RD272-0329 
RD272-0344 

10/15/87 

Legett  and  Ptatl 

RD272-036O 

10/15/87 
10/15/87 

Dana  Company 

H0272-0375 
RD272-0387 

10/15/87 
10/15/87 

Alabama  River  Pulp  Co.,  Inc 

RD272-0392 
RD272-0395 

10/15/87 

RD272-0399 

10/15/87 
10/15/87 
10/15/87 
10/15/87 

Colgate-Palmoliva _ 

Yorktowne  Paper  Mitts.  Inc. 

PKi  Industries.  Inc.  (PPG) 

RD272-0407 
RD272-0409 
HD272-0413 
RD272-0428 

10/15/87 
10/15/87 

Albertson's  Inc _ 

Caterpillar  Corporation 

RD272-0433 
RD272-0449 

10/15/87 
10/15/87 

Certain  Teed  Corporation _ 

Sonoco  Products  Company 

RD272-0456 
RO272-0468 

10/15/87 
10/15/87 
10/15/87 
10/15/87 

Garden  State  Paper  Co..  Inc 

Kaiser  Cement  Corporation 

Anheuser-Busch  Companie* 

Mid  Kansas  Constniction. 

RD272-0488 
R0272-050e 
RD272-0692 
RD272-1036 

10/15/87 
10/15/87 

Macmillan  Bkwdel,  LTD 

Alaska  Pulp  Corporation 

RD272-1042 
RD272-1163 

10/15/87 

Payne  A  Dolan,  Inc 

R0272-1921 

10/15/87 

RD272-2005 

10/15/87 
10/15/87 

10/15/87 
10/15/87 

Climax  Manufacturing  Company 

Bnjnsmiick  Pulp  A  Paper  Compa- 
ny. 

Milliken  A  Company „... 

Tamko  Asptialt     

RD272-2144 
HD272-219e 

RD272-2578 
RD272-2787 

10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 
10/15/87 

Burlinglon  Industries,  Inc 

Eastland  Woolen  Mill.  Inc 

Mkl-Aflantk:  Coca-Cola  Bottling 

Western  Stone  Products 

Mobay  Corporation 

RD272-2977 
RD272-3162 
RD272-3406 
RD272-3451 
R0272-3929 
RD272-4235 
RD272-4655 

10/15/87 
10/15/87 
10/15/87 

Wausau  Papw  Mills  Compwry 

P.  H.  Glalfelter  Company 

R0272-4758 
R0272-4790 
RD272-4976 

10/15/87 
10/15/87 

RD272-5189 
RD272-5696 

Waklort  Corporation 

10/15/87 

RD272-0229 

10/15/87 
10/13/87 
6/25/87 

ITT  Rayonier,  Inc 

Cesare's  Getty _ 

RD272-O406 
R026S-2578 
RD265-25e3 

10/17/87 
10/17/87 
10/17/87 

Ozona  Bulanme  Company,  Inc 

FMCCorpratren 

Quick  Stop  Oil  and  Gas 

RD299-41 
RD238-83 
RD253-38 

|FR  Doc.  87-28038  Filed  12-*-87;  8:45  am) 

BILUNG  CODE  64SO-01-M 


Issuance  of  Decisions  and  Orders; 
Weeic  of  September  14  Through 
September  18, 1987 

During  the  week  of  September  14 
through  September  18. 1987,  the 
decisions  and  orders  stunmarized  below 
were  issued  with  respect  to  applications 
for  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 


Motion  for  Discovery 

Ball  Marketing,  Inc..  9/14/87.  HRD- 
0279.  HRH-0279 

Ball  Marketing,  Inc.  (Ball)  Tiled 
Motions  for  Discovery  and  Evidentiary 
Hearing  in  connection  with  its 
Statement  of  Objections  to  a  Proposed 
Remedial  Order  issued  to  it  by  the 
Economic  Regulatory  Administration 
(ERA).  In  the  discovery  motion  Ball 
sought  (1)  administrative  record  and 
contemporaneous  construction 
discovery  of  the  new  item/new  market 
rule  and  Subpart  F;  (2)  information 
related  to  the  ERA'S  selection  of  Ball's 
nearest  comparable  outlet;  (3) 
information  relating  to  why  certain 
payments  made  by  Ball  were  not 
included  by  the  ERA  in  the  firm's  cost  of 
crude  oil;  and  (4)  an  opportunity  to 
depose  the  DOE  auditor  who  signed  the 
PRO  declaration.  The  DOE  found  that 
the  validity  of  Ball's  contentions 
concerning  the  new  item/new  market 
rule  and  Subpart  F  could  readily  be 
determined  from  an  examination  of  the 
regulations  themselves  and  the  publicly 
available  record  of  the  relevant 
rulemaking  proceeding.  The  DOE  also 
found  that  the  ERA's  determination  of 
Ball's  nearest  comparable  outlet  was  not 
shown  at  this  time  to  be  either  improper 
or  unreasonable.  However,  the  DOE 
granted  Ball  discovery  of  factual 
information  concerning  the  sale  used  by 
the  ERA  in  determining  Ball's  imputed 
May  15. 1973  selling  price.  The  DOE 
denied  Ball's  other  requests  on  the 
grounds  that  they  would  not  produce 
relevant  and  material  information,  and 
rejected  as  inappropriate  Ball's  request 
to  depose  the  ERA  auditor. 

The  DOE  denied  Ball's  Motion  for 
Evidentiary  Hearing  on  the  ground  that 
the  firm  did  not  specify  the  issues  which 
a  hearing  would  resolve. 

Implementation  of  Special  Refund 
Procedures 

Berry  Holding  Company,  Et  Al.,  KEF- 

0027 
Saxon  Oil  Company.  KEF-0028 
Armstrong  Petroleum,  Et  AL.  KER-0041 
Marathon  Petroleum  Company,  9/14/87, 

KFX-W23 
The  DOE  issued  a  Decision  and  Order 
implementing  special  refund  procedures 
for  monies  received  from  four  firms  to 
settle  alleged  crude  oil  overcharges.  The 
DOE  found  that  the  monies  received 
from  each  firm,  including  one  firm  for 
which  a  final  implementation  order  has 
been  issued  under  the  DOE's  previous 
restitutionary  policy,  should  be 
distributed  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  concerning  crude 
oil  overcharges.  Under  that  policy,  end- 


users  of  refined  products  will  not  be 
required  to  prove  injury  in  order  to 
qualify  for  a  refund. 

Refund  Applications 

Aero  Trucking.  Inc..  RR270-12 
Longer  Transport  Corporation.  9/18/87, 
RR270-13 

The  DOE  issued  a  Decision  and  Order 
concerning  Motions  for  Reconsideration 
filed  on  behalf  of  Aero  Trucking,  Inc. 
(Aero  )  and  Langer  Transport 
Corporation  (Langer).  Aero  requested 
that  the  DE  reconsider  a  Decision  and 
Order  that  denied  its  refund  claim  in  the 
Surface  Transporters  refund  proceeding. 
Aero  Trucking,  Inc.,  16  DOE  \  85.239 
(1987).  Similarly,  Langer  requested  that 
the  DOE  reconsider  a  Decision  and 
Order  that  granted  in  part  only  a  portion 
of  its  total  refund  claim  in  the  Surface 
Transporters  refund  proceeding.  Langer 
Transport  Corp.,  16  DOE  H  85,270  (1987). 
Since  the  DOE  determined  in  both  cases 
that  the  actual  purchasers  of  fuel  were 
the  owner-operators  under  contract  with 
Aero  and  Langer  and  not  the  applicants 
themselves,  the  DOE  denied  both 
Motions  for  Reconsideration. 
Barge  Transport  Co..  Inc..  RF271-67 
California  &  Hawaiian  Surgan  Co., 
9/15/87.  RF271-182 

The  DOE  issued  a  Decision  and  Order 
to  two  companies  granting  their 
respective  Applications  for  Refund  frdhi 
the  Rail  and  Water  Tranporters  Escrow. 
OHA  found  that  both  applicants  had 
established  that  they  were  members  of 
the  RWT  class,  and  had  substantiated 
their  purchases  of  U.S.  petroleum 
products  claimed  in  their  respective 
applications.  The  total  number  of 
gallons  approved  in  the  Decision  and 
Order  is  47,333,809. 

Chessie  System  Railroads,  et  al,  QlX^I 
87,  RF271-44.  et  al. 

The  DOE  issued  a  Decision  and  Order 
approving  applications  submitted  by 
nine  rail  and  water  transporters  for 
refunds  firom  the  Rail  and  Water 
Transporters  Escrow  established  as  a 
result  of  the  Stripper  Well  Settlement 
Agreement.  The  methods  used  by  the 
applicants  were  similar  to  those 
accepted  by  the  DOE  in  previous  Rail 
and  Wafer  Transporters  decisions.  The 
total  number  of  gallons  approved  in  this 
Decision  is  4,562,745. 

Clifford  Riggins  Trucking,  etal.,  9/15/ 
87,  RF270,2044,  et  ai 

The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  surface  transporters 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
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litigation.  The  DOE  approved  the 
volumes  of  reHned  petroleum  products 
claimed  by  forty-five  trucking 
companies  and  will  use  those  gallonages 
as  a  basis  for  the  refund  that  will 
ultimately  be  issued  to  the  forty-five 
firms.  The  DOE  stated  that  because  the 
size  of  a  surface  transporter  applicant's 
refund  will  depend  upon  the  total 
number  of  gallons  that  are  ultimately 
approved,  the  actual  amounts  of  the 
forty-five  firms'  refunds  will  be 
determined  at  a  later  date.  The  total 
amount  of  gallons  approved  in  this 
Decision  and  Order  is  180.138,802. 

Crele  Construction  Corporation.  9/16/ 
87.  RF270-1286 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund 
submitted  by  Crele  Construction  Corp. 
(Crele)  in  the  Surface  Transporters 
Escrow  refund  proceeding  established, 
pursuant  to  the  Settlement  Agreement  in 
the  Stripper  Well  Exemption  litigation. 
The  applicant  stated  that  90  percent  of 
the  fuel  was  used  by  off-road 
construction  equipment.  After  excluding 
those  gallons,  Crele's  claim  failed  to 
meet  the  250,000  gallon  minimum 
required  to  be  eligible  for  a  Surface 
Transporter  refund.  The  DOE  therefore 
denied  Crele's  refund  application. 

Dorchester  Gas  Corporation/Phillips 
Petroleum  Company.  9/14/87. 
RF253-3 

Phillips  Petroleum  Company  filed  an 
Application  for  Refund  in  the  Dorchester 
Gas  Corporation  refund  proceeding. 
Phillips  purchased  13,093,939  gallons  of 
natural  gas  liquid  products  from 
Dorchester  during  the  Dorchester 
consent  order  period.  The  DOE  found 
that  only  a  small  portion  of  those 
purchases  were  in  excess  of  average 
market  price  levels  and,  accordingly, 
granted  Phillips  a  refund  equal  to  the 
gallons  that  the  firm  purchased  at  above 
market  prices  multiplied  by  the  refund 
rale  of  $0.00945  per  gallon.  The  total 
refund  granted  Phillips  is  $33,536, 
representing  $26,007  in  principal  and 
$7,529  in  accrued  interest. 

Getty  Oil  Company/A.  L.  Cipriano  & 
Sons.  Inc..  Et  Al.  9/17/87.  RF265- 
1463.  Et  Al. 
The  DOE  issued  a  Decision  and  Order 
concerning  58  Applications  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  consent  order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Each  applicant  submitted 
information  indicating  the  volume  of  its 
Getty  purchases.  All  of  the  applicants 
elected  to  limit  their  claims  to  the  $5,000 
threshold.  The  total  refunds  approved  in 
this  Decision  are  $399,721,  representing 


$200,000  in  principal  and  $199,721  in 
accured  interest. 

Getty  Oil  Company /Armstrong  & 
Troutwine.  Inc..  Et  Al.  9/17/87. 
RF265-1955.  Et  Al. 
The  DOE  issued  a  Decision  and  Order 
concerning  51  Applications  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  consent  order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Each  applicant  submitted 
information  indicating  the  volume  of  its 
Getty  purchases.  In  three  of  these  cases, 
the  applicants  were  eligible  for  a  claim 
below  the  $5,000  threshold.  In  the 
remaining  48  cases,  the  applicants 
elected  to  limit  their  claims  to  the  $5,000 
threshold.  The  total  refunds  approved  in 
this  Decision  are  $262,995,  representing 
$131,590  in  principal  and  $131,405  in 
accrued  interest. 

Getty  Oil  Company  B&G  Service,  et  al.. 
9/18/87;  RF265-1832.  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  68  Applications  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  consent  order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Each  applicant  submitted 
information  indicating  the  volume  of  its 
Getty  purchases.  None  of  them  was 
entitled  to  a  refund  greater  than  the 
$5,000  small  claims  refund  amount.  The 
total  refunds  approved  in  this  Decision 
are  $211,713.  representing  $105,928  in 
principal  and  $105,785  in  accrued 
interest. 

H.  /.  Culler.  Inc..  et  al,  9/18/87;  RF270- 
24.  et  al 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  10.75  million  dollar  Escrow  fund 
established  for  Surface  Transporters 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
litigation.  Each  of  the  five  applicants  in 
this  proceeding  was  either  a  "for  hire" 
carrier,  a  bus  company,  or  operator  of  a 
"private  fleet"  of  trucks.  The  companies 
used  various  actual  records  and/or 
conservative  estimates  to  report  their 
gallonage  claims.  After  adjusting  the 
volumes  of  four  companies,  the 
applications  of  all  five  firms  were 
approved.  The  DOE  stated  that  because 
the  size  of  a  surface  transporter 
applicant's  refund  will  depend  upon  the 
total  number  of  gallons  that  are 
ultimately  approved,  the  actual  amounts 
of  the  five  firms'  refunds  will  be  decided 
at  a  later  date. 

International  Moving  and  Warehouse 
Company,  et  al..  9/14/87:  RF270- 
2362.  et  ai 
The  DOE  issued  a  Decision  and  Order 

in  connection  with  its  administration  of 


the  $10.75  million  escrow  fund 
established  for  surface  transporters 
pursuant  to  the  settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
litigation.  The  DOE  approved  the 
volumes  of  refined  petroleum  products 
claimed  by  five  surface  transporters  and 
will  use  those  volumes  as  a  basis  for  the 
refunds  that  will  ultimately  be  issued  to 
the  five  firms.  The  total  volume 
approved  in  this  Decision  is  5.593,771 
gallons. 

Marathon  Petroleum  Company/Wright's 
Marathon  Kiel  Brothers  Oil 
Company,  Inc..  9/16/87;  RF250- 
1624.  RF250-2467.  RF250-2468, 
RF250-2469.  RF250-2470 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
in  connection  with  the  Marathon 
Petroleum  Company  special  refund 
proceeding  by  two  purchasers  of 
Marathon  product.  Kiel  Brothers  Oil 
Company.  Inc.  (Kiel),  a  direct  purchaser, 
submitted  information  which  indicated 
that  it  maintained  cost  banks  beginning 
in  January  1975.  From  price  data 
submitted  by  Kiel,  the  DOE  applied  the 
three  step  competitive  disadvantage 
methodology,  and  determined  that  Kiel 
was  entitled  to  76%  of  tis  volumetric 
share  for  the  period  in  which  it  had 
banks.  Accordingly.  Kiel  was  granted  a 
refund  of  $33,891  in  principal  and  $3,954 
in  interest  from  the  Marathon  deposit 
escrow  account.  Wright's  Marathon 
(Wright)  purchased  Marathon-branded 
proudct  indirectly  from  Kiel.  Based  on 
the  assessment  of  Kiel's  injury,  the  DOE 
determined  that  Wright  was  eligible  for 
100%  of  its  volumetric  share  for  the 
period  in  which  Kiel  did  not  maintain 
cost  banks,  and  24%  of  its  volumetric 
share  for  the  period  in  which  Kiel  did 
have  banks.  Because  Wright's  eligible 
refund  did  not  exceed  $5,000,  the  DOE 
did  not  require  the  firm  to  submit  a 
detailed  showing  of  injury.  Accordingly; 
Wright  was  granted  a  refund  of  $410  in 
principal  and  $48  in  interest. 

Midwest  Specialized  Transport.  9l\8l 
87:  RF270-1671. 
The  DOE  issued  a  Decision  and  Order 
regarding  an  Application  for  Refund 
from  the  Surface  Transporters  Escrow 
fund  established  pursuant  to  the 
Settlement  Agreement  in  the  Stripper 
Well  Exemption  litigation.  The  refund 
application  was  filed  by  Energy  Watch, 
Inc.  on  behalf  of  Midwest  Specialized 
Transport  (Midwest).  The  DOE 
determined  that  owner  operator 
volumes  should  be  excluded  from 
Midwest's  claim  because  the  firm's 
owner  operators  paid  for  the  products. 
After  excluding  owner  operator  volumes 
from  Midwest's  claim,  the  DOE 
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determined  that  the  firm  was  eligible  to 
receive  a  refund  from  the  Surface 
Transporters  Escrow  based  on 
purchases  of  2,029.270  gallons  of  fuel. 

R.  W.  Service  System.  Inc.,  9/16/87; 
RF270-1300 

The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund 
submitted  by  R.W.  Service  System,  Inc. 
(RW)  in  the  Surface  Transporters 
Escrow  fund  established  pursuant  to  the 
Settlement  Agreement  in  the  Stripper 
Well  Exemption  litigation.  The  applicant 
based  its  claim  on  annual  mileage 
records.  The  DOE  approved  a  volume  of 
19,220,844  gallons  for  RW.  excluding 
those  gallons  used  by  owner-operators. 
The  DOE  will  determine  a  per  gallon 
refund  amount  and  establish  the  amount 
of  the  company's  refund  after  it 
completes  its  analysis  of  all  Surface 
Transporter  claims. 

Ruan  Financial  Corp..  et  al.,  9/14/87; 
RF270-713,  et  al. 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  surface  transporters 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
litigation.  The  DOE  approved  the 
gallonages  of  refined  petroleum  product 
claimed  by  nine  companies  with 
adjustments  in  some  cases  to  reflect  the 
fact  that  a  surface  transporter  is  not 
eligible  for  a  refund  based  upon  gallons 
purchased  by  owner-opertors.  The  DOE 
will  use  the  approved  gallonages  as 
bases  for  the  refunds  that  will  ultimately 
be  issued  to  the  nine  firms.  The  DOE 
stated  that  because  the  size  of  a  surface 
transporter  applicant's  refund  will 
depend  upon  the  total  number  of  gallons 
that  are  ultimately  approved,  the  actual 
amounts  of  the  forty-five  firms'  refunds 
will  be  determined  at  a  later  date. 

Savannah  State  Docks  Railroad 
Company,  9/15/87;  RF271-115 

The  DOE  issued  a  Decision  and  Order 
dismissing  an  application  submitted  by 
Savannah  State  Docks  Railroad 
Company  (Savannah)  for  a  refund  from 
the  Rail  and  Water  Transporters  Escrow 
(RWT)  established  as  a  result  of  the 
Stripper  Well  Settlement  Agreement. 
The  DOE  found  that  Savannah  was  a 
division  of  the  Georgia  Ports  Authority, 
an  instrumentality  of  the  State  of 
Georgia,  and  therefore  was  not  an  RWT 
claimant  as  defined  under  paragraph  16 
of  the  RWT  Order.  Accordingly,  the 
DOE  found  that  Savannah  was  ineligible 
for  an  RWT  refund. 

Smith  Transfer  Corporation,  Scot  Lad 
Foods,  Inc..  9/14/87;  RF270-1187. 
RF270-1202 


The  DOE  issued  a  Decision  and  Order 
approving  the  Applications  for  Refunds 
submitted  by  Smith  Transfer 
Corporation  and  Scot  Lad  Foods.  Inc.. 
from  the  Surface  Transporters  Escrow 
fund  established  pursuant  to  the 
Settlement  Agreement  in  the  Stripper 
Well  Exemption  litigation.  The  DOE 
made  adjustments  in  the  gallons  claimed 
by  Smith  Transfer  Corporation  to 
exclude  gallons  consumed  by  owner- 
operators.The  total  number  of  gallons 
approved  in  this  decision  is  223.952,026. 

Steere  Tank  Lines,  Inc.,  et  al..  9/17/87, 
RF270-1046.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  four  Applications  for  Refund 
from  the  $10.75  million  Surface 
Transporters  Escrow  fund  established 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
litigation.  Each  applicant  demonstrated 
that  it  operated  motor  vehicles  during 
the  Settlement  Period  and  that  it  was  a 
"for  hire"  carrier  for  the  purposes  of  this 
proceeding.  In  addition,  each  applicant 
demonstrated  that  it  purchased  a  certain 
volume  of  eligible  petroleum  products 
above  the  250,000  gallon  minimum 
prescribed  in  the  Order  establishing  the 
Surface  Transporters  Escrow. 
Accordingly,  all  four  Applications  were 
approved,  and  the  respective  volumes 
will  be  used  to  calculate  each 
company's  final  refund.  The  total 
number  of  gallons  approved  in  this 
Decision  is  164,565.273. 

The  Monongahela  Railway  Company,  et 
al.,  9/14/87.  RF271-96,  et  al. 
The  DOE  issued  a  Decision  and  Order 
approving  applications  submitted  by 
nine  rail  transporters  for  refunds  from 
the  Rail  and  Water  Transporters  Escrow 
fund  established  as  a  result  of  the 
Settlement  Agreement  in  the  Stripper 
Well  Exemption  litigation.  The  methods 
used  by  the  applicants  were  similar  to 
those  accepted  by  the  DOE  in  previous 
Rail  and  Water  decisions.  The  DOE 
found,  however,  that  one  of  the 
applicants.  Canton  Railroad  Company, 
erred  in  the  computation  of  its 
gallonage,  and  its  claim  was  adjusted. 
The  total  number  of  gallons  approved  in 
this  Decision  is  584.902.390. 

The  Red  Wing  Company,  et  al,  9/15/87. 
RF270-1760,  et  al. 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  surface  transporters 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
litigation.  The  DOE  approved  the 
volumes  of  refind  petroleum  products 
claimed  by  seventy-five  trucking 
companies  and  will  use  those  gallonages 


as  a  basis  for  the  refund  that  will 
ultimately  be  issued  to  the  seventy-five 
firms.  The  DOE  stated  that  because  the 
size  of  a  surface  transporter  applicants 
refund  will  depend  upon  the  actual 
number  of  gallons  that  are  ultimately 
approved,  the  actual  amounts  of  the 
seventy-five  firms'  refunds  will  be 
determined  at  a  later  date.  The  total 
amount  of  gallons  approved  in  this 
Decision  and  Order  is  467,464.560. 

The  Squaw  Transit  Company,  et  al, 
9/17/67.  RF270-1212.  et  al. 

The  DOE  issued  a  Decision  and  Order 
approving  the  Applications  for  Refunds 
of  seven  motor  carriers  from  the  Surface 
Transporters  Escrow  fund  established 
as  a  result  of  the  Settlement  Agreement 
in  the  Stripper  Well  Exemption 
litigation.  The  DOE  made  adjustments  to 
the  companies'  gallonage  claims  to 
exclude  gallons  consumed  by  owner- 
operators.  The  total  number  of  gallons 
approved  in  this  Decision  is  395.575.029. 

UTAK  Inc.,  et  al.,  9/19/87,  RF27a-468,  et 
al 

The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  surface  transporters 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
litigation.  The  DOE  approved  the 
gallonages  of  refined  petroleum  products 
claimed  by  13  trucking  companies  and 
will  use  those  gallonages  as  a  basis  for 
the  refunds  that  will  ultimately  be 
issued  to  the  13  firms.  The  DOE  stated 
that  because  the  size  of  a  surface 
transporter  applicant's  refund  will 
depend  upon  the  total  number  of  gallons 
that  are  ultimately  approved,  the  actual 
amounts  of  the  13  firms'  refunds  will  be 
determined  at  a  later  date. 

WestPoint  Pepperell  Transportation 
Company,  9/15/87.  RF27a-923 

WestPoint  Pepperell  Transportation 
Company  filed  an  Application  for 
Refund  from  the  Surface  Transportation 
Escrow  fund  established  pursuant  to  the 
Settlement  Agreement  in  the  Stripper 
We  Exemption  litigation.  The  DOE 
ascertained  that  the  applicant  is  an 
eligible  surface  transporter,  and  that  its 
claim  did  not  exceed  the  gallons  of 
petroleum  products  consumed  by  the 
applicant  in  vehicle  operations.  The 
total  volume  approved  in  this  Decision 
and  Order  is  22,545,647  gallons. 

Dismissals 

The  following  submissions  were 
dismissed; 
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ConHMny  name 


Ceniral  CM.  Corporation. 
Foslw  Wheeler  Energy.. 

TL  James  &  Co.  Inc 

Todd  Paci)<c  Slupyards.. 


Case  No 


RF250-27J3 
RF272-492 
HF271-18S 
RF 297-1 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
December  1. 1987. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  87-28039  Filed  12-4-87;  8:45  am] 

BILUNG  COOC  M50-01-II 


Issuance  of  Decisions  and  Orders; 
Weeic  of  September  21  Through 
Septeinl>er  25, 1987 

During  the  week  of  September  21 
through  September  25, 1987,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals.        | 

Appeals 

Lintel  Technology,  Inc.,  9/24/87.  KFA- 
0118 
Lintel  Technology,  Inc.  filed  an 
Appeal  from  a  denial  by  the  Associate 
Director  for  Basic  Energy  Sciences, 
Office  of  Energy  Research,  of  a  Request 
for  Information  which  it  had  submitted 
under  the  Freedom  of  Information  Act. 
In  considering  the  Appeal,  the  DOE 
found  that  the  documents  at  issue  were 
properly  withheld  under  Exemption  5. 
The  important  issue  considered  in  the 
Decision  and  Order  involved  whether 
technical  evaluations  of  proposed 
research  came  within  the  agency's 
deliberative  process  privilege. 

Time  Oil  Inc..  9/21/87.  KFA-0119 

On  August  31. 1987.  the  DOE  received 
comments  from  Time  Oil,  Inc..  regarding 
a  Decision  and  Order  issued  by  the  DOE 
on  July  24, 1987.  That  decision 
concerned  a  Freedom  of  Information  Act 
(FOIA)  Appeal  filed  by  Steptoe  & 
Johnson  on  June  10, 1987.  Steptoe  & 
Johnson.  16  DOE  1  80,109  (1987) 
[Steptoe].  On  the  basis  of  Time's 
comments,  the  DOE  determined  that  the 


July  24. 1987  Decision  and  Order  should 
be  modified  to  exempt  from  release 
under  the  FOIA  Time's  Transfer  Pricing 
Data.  Therefore,  the  decision  in  Steptoe 
was  modified  to  include  Time  among 
those  firms  whose  data  would  not  be 
released  in  response  to  the  FOIA. 

Refund  Applications 

A./.  Trucking.  Inc..  9/22/87.  RF270-2476 
The  DOE  issued  a  Decision  and  Order 
approving  an  Application  for  Refund 
from  the  Surface  Transporters  Escrow 
filed  by  A.J.  Trucking,  Inc.,  a  "for  hire" 
trucking  company.  The  firm  estimated 
its  fuel  consumption  based  on  its  trucks' 
average  annual  mileage  and  fuel 
efficiency.  Although  the  DOE  did  not 
receive  the  firm's  application  before  the 
filing  deadline  established  for  Surface 
Transporter  claims,  the  application  was 
accepted  because  the  firm's  president 
stated  that  the  filing  had  been  delayed 
by  a  lengthy  illness  and  hospital  stay. 
The  total  volume  approved  for  A.J. 
Trucking,  Inc.  is  2.274.310  gallons. 

American  Cyanamid  Company,  9/21/87. 
RF270-10 
American  Cyanamid  Company  (ACC) 
filed  a  Motion  for  Reconsideration  of  a 
Decision  and  Order  in  which  the  DOE 
granted  two  applications  for  refund  from 
the  Surface  Transporters  Stripper  Well 
escrow  fund  filed  by  two  ACC  affiliates. 
As  part  of  those  applications  the 
affiliates  waived  their  rights  and  those 
of  ACC  to  seek  refunds  from  other 
Stripper  Well  escrow  funds  and  in  DOE 
Subpart  V  crude  oil  refund  proceedings. 
In  its  Motion.  ACC  alleged  that  the 
employees  who  signed  the  waivers  had 
no  authority  to  do  so  and  therefore 
requested  that  the  DOE  permit  it  to 
withdraw  the  waivers.  After  considering 
the  request,  the  DOE  found  that  (i)  the 
individuals  that  signed  the  waviers  were 
clearly  on  notice  of  the  effects  of  their 
actions,  (ii)  granting  the  ACC  request 
would  disrupt  DOE  surface  transporter 
refund  deliberations,  and  (iii)  the 
individuals  that  signed  the  waivers  had 
supervisory  status  in  the  transportation 
area  and  the  DOE  therefore  had  no 
reason  to  suspect  the  waivers  were 
improper.  Accordingly,  ACC's  Motion 
for  Reconsideration  was  denied. 

Apex  Towing  Company,  9/21/87.  RF270- 
2328 
The  DOE  issued  a  Decision  and  Order 
denying  an  application  submitted  by 
Apex  Towing  Company  (Apex  Towing) 
for  a  refund  from  the  Surface 
Transporters  Escrow  established  as  a 
result  of  the  Stripper  Well  Settlement 
Agreement.  The  DOE  found  that  Apex 
Towing  was  a  subsidiary  of  Apex  Oil 
Company  (Apex  Oil),  a  refiner  that 


previously  had  received  a  refund  from 
the  Refiners  Escrow.  To  be  eligible  for  a 
Surface  Transporters  refund,  a  claimant 
must  waive  payment  from  any  of  the 
seven  other  escrow  accounts  created  by 
the  Settlement  Agreement.  Such  a 
waiver  is  also  binding  on  the  affiliates 
of  a  company  that  previously  has 
received  a  payment  from  one  of  the 
escrows.  The  DOE  found  that  since 
Apex  Oil  had  received  a  Refiners 
refund.  Apex  Towing  was  unable  to 
comply  with  the  requirement  that  it 
waive  payment  from  other  escrows. 
Therefore,  the  DOE  found  that  Apex 
Towing  was  ineligible  for  a  Surface 
Transporter  refund. 

Atchison.  Topeka  and  Santa  Fe  Railway 
Company.  Pacific  Motor  Trucking, 
9/24/87.  FR217-194,  RF270-1263 
The  DOE  issued  a  Decision  and  Order 
granting  the  Application  for  Refund  from 
the  Rail  and  Water  Transporters  Escrow 
filed  by  the  Atchison.  Topeka  and  Santa 
Fe  Railway  Co.  (ATSF).  The  ATSFs 
refund  will  be  based  on  its  purchases  of 
5.828.925,930  gallons  of  U.S.  petroleum 
products  during  the  Stripper  Well 
Settlement  period.  In  the  same  Order, 
the  DOE  dismissed  an  Application  for 
Refund  from  the  Surface  Transporters 
Escrow  which  had  been  filed  by  Pacific 
Motor  Trucking,  an  affiliate  of  the  ATSF. 

Arkansas  Best  Corporation,  9/25/87. 
RF270-1587 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  surface  transporters 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
litigation.  The  DOE  approved  Arkansas' 
claim  after  deducting  gallonage 
attributable  to  miles  travelled  by  owner- 
operators.  The  DOE  will  determine  a  per 
gallon  refund  amount  and  establish  the 
amount  of  each  company's  refund  after 
it  completes  its  analysis  of  all  Surface 
Transporters  claims.  The  total  number 
of  gallons  approved  in  this  Decision  is 
409.242.929. 

Bargel  Truck  Leasing  Company,  Inc.,  Et 
Al.  9/23/87.  RF270-1428,  Et  Al 
The  DOE  issued  a  Decision  and  Order 
approving  ten  Applications  for  Refund 
from  the  $10.75  million  Surface 
Transporters  Escrow  fund  established 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
litigation.  However,  a  portion  of  the 
purchase  volumes  which  formed  the 
basis  for  six  claims  had  been  purchased 
for  non-vehicle  use.  Accordingly,  the 
DOE  eliminated  these  volumes  and 
adjusted  the  total  number  of  gallons 
claimed.  In  addition,  two  claims  were 


adjusted  to  eliminate  mathematical 
errors.  The  DOE  will  determine  a  per 
gallon  refund  amount  and  establish  the 
amount  of  each  company's  refund  after 
it  completes  its  analysis  of  all  Surface 
Transporter  claims. 

Blue  Line  Transfer  Company.  Inc.,  Et 
Al.,  9/21/87,  RF270-1667;  Et  Al. 
The  DOE  issued  a  Decision  and  Order 
approving  nine  Applications  for  refund 
from  the  Surface  Transporters  Escrow 
fund  established  pursuant  to  the 
Stripper  Well  Agreement  in  the  DOE 
Stripper  Well  Exemption  litigation.  The 
DOE  will  determine  a  per  gallon  refund 
amount  and  establish  the  amount  of 
each  company's  refund  after  it 
completes  its  analysis  of  all  Surface 
Transporter  claims. 

Central  West  Virginia  Transit.  9/25/87. 
RF270-1593 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  Surface  Transporters 
Escrow  fund  established  pursuant  to  the 
Settlement  Agreement  in  the  DOE 
Stripper  Well  Exemption  litigation.  The 
DOE  determined  that  because  Central 
West  Virginia  Transit  is  a  governmental 
authority,  it  is  not  a  Surface  Transporter 
as  that  term  is  defined  in  the  Court's 
order.  Accordingly,  the  application  filed 
by  Central  West  Virginia  "Transit  was 
denied. 

Conoco.  Inc./Metcalfe  Oil  Company,  Et 
AL.  9/21/87,  RF220-444.  Et  Al. 
The  DOE  issued  a  Decision  and  Order 
concerning  eight  Applications  for 
Refund  filed  by  purchasers  of  covered 
products  from  Conoco.  Inc.  Each  firm 
applied  for  a  refund  based  on  the 
procedures  outlined  in  Conoco,  Inc.,  13 
DOE  1 85,316  (1985),  which  governs  the 
distribution  of  consent  order  funds 
received  from  Conoco.  Each  applicant 
submitted  adequate  documentation  of 
its  purchases  from  Conoco.  After 
examining  the  applications  and 
supporting  documentation,  the  DOE 
determined  that  the  applicants  should 
receive  refunds  totalling  $7,226, 
representing  $5,129  in  principal  and 
$2,097  in  interest. 

Dow  Chemical  Company,  9/21/87; 
RF271-173 
The  DOE  issued  a  Decision  and  Order 
to  the  Dow  Chemical  Company  denying 
its  Application  for  Refund  from  the  Rail 
and  Water  Transporters  Escrow.  The 
DOE  found  that  Dow  was  not  eligible  for 
such  a  refund,  because  Dow's  affiliate, 
the  Dow  Chemical  Refining  Company, 
had  filed  for  and  already  received  a 
refund  from  the  Refiners  Escrow. 

Golden  State  Foods  Corporation,  O'Neal 
Steel.  Inc.,  King  Soopers.  Inc.,  9/22/ 


87;  RF270-2366,  RF270-2378,  RF270- 
2382 
The  DOE  issued  a  Decision  and  Order 
approving  Applications  for  Refund  filed 
by  three  private  fleet  carriers  seeking  a 
portion  of  the  $10.75  millions  escrow 
fund  established  for  Surface 
Transporters.  All  three  firms  estimated 
the  petroleum  product  consumption  of 
their  truck  fleets  using  methods  the  DOE 
found  reasonable.  In  one  case,  the  DOE 
adjusted  the  total  volume  claimed 
because  the  applicant  failed  to  account 
for  tax  payments  in  its  use  of  average 
cost  per  gallon  figures.  The  total  volume 
approved  for  the  three  firms  in  this 
Decision  is  20,686.531  gallons. 

Indiana  Harbor  Belt  Railroad  Company. 
9/21/87;  RF271-63 
The  DOE  issued  a  Decision  and  Order 
to  the  Indiana  Harbor  Belt  Railroad 
Company  granting  its  Application  for 
Refund  from  the  Rail  and  Water 
Transporters  (RWT)  Escrow.  The  DOE 
found  that  the  applicant  had  established 
that  it  was  a  member  of  the  RWT  class. 
and  substantiated  its  purchases  of  the 
50.556.003  gallons  of  U.S.  petroleum 
products  during  the  relevant  period. 

Logan  Trucking,  Inc..  et  al..  9/25/87; 
RF270-1901,  et  al. 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  surface  transporters 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
litigation.  The  DOE  dismissed  the  claims 
of  seven  trucking  companies.  Three  of 
the  applications  were  dismissed 
because  the  firms'  applications  failed  to 
meet  the  250.000  gallon  threshold 
amount  after  their  claims  were  reduced 
by  ineligible  gallons.  The  remaining  four 
applications  were  dismissed  because 
they  did  not  qualify  as  surface 
transporters  under  the  terms  of  the 
M.D.L.  378  Settlement  Agreement  or 
because  they  were  part  of  entities  that 
had  received  money  from  other  M.D.L. 
378  Escrow  accounts.  Consequently,  the 
DOE  dismissed  the  seven  companies' 
applications. 

Maritime  Overseas  Corporation,  9/21/ 
87:  RF271-195.  RF272-595 
The  DOE  issued  a  Decision  and  Order 
approving  an  application  submitted  by 
the  Maritime  Overseas  Corporation 
(Maritime)  for  a  refund  from  the  Rail 
and  Water  Transporters  (RWT)  Escrow 
established  as  a  result  of  the  Stripper 
Well  Settlement  Agreement,  and 
dismissed  Maritime's  application  for  a 
refund  in  the  Subpart  V  Crude  Oil 
proceedings.  The  DOE  found  that 
Maritime  had  filed  a  valid  RWT 
application  and  was  a  member  of  the 


class  eligible  for  an  RWT  refund. 
Therefore,  the  DOE  found  that 
Maritime's  waiver  of  its  crude  oil  claims 
in  the  RWT  application  was  effective 
and  prohibited  it  from  receiving  a  crude 
oil  refund.  Accordingly,  the  rail  and 
water  claim  was  granted  and  the  crude 
oil  claim  denied. 

McAllister  Towing  and  Transportation 
Company.  9/24/87;  RF271-189 

The  DOE  issued  a  Decision  and  Order 
granting  the  Application  for  Refund  from 
the  Rail  and  Water  Transporters  Escrow 
filed  by  the  McAllister  Towing  and 
Transportation  Company  (MTT).  MTT's 
refund  will  be  based  on  its  purchases  of 
64,415.358  gallons  of  U.S.  petroleum 
products  during  the  Stripper  Well 
Settlement  period. 

National  Carriers.  Inc.,  9/23/87; 
RF270-1666 

The  DOE  issued  a  Decision  and  Order 
regarding  an  Application  for  Refund 
from  the  Surface  Transporters  Escrow 
fund  established  pursuant  to  the 
Settlement  Agreement  in  the  DOE 
Stripper  Well  Exemption  litigation.  The 
refund  application  was  filed  by  Energy 
Watch,  Inc.  on  behalf  of  National 
Carriers,  Inc.  (National).  The  DOE 
determined  that  owner  operator 
volumes  should  be  excluded  from 
Austin  Tupler's  claim  because  the  firm's 
owner  operators  paid  for  the  products. 
Nationals  Surface  Transporter  claim 
was  therefore  approved  in  part  based 
upon  the  estimated  2,027,270  gallons  of 
fuel  purchased  by  the  firm  for  use  in 
company-owned  vehicles. 

Perkins  Trucking  Co..  Inc..  9/21/87; 
RF270-1335 

The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund 
submitted  by  Perkins  Trucking  Co..  Inc. 
(Perkins)  in  the  Surface  Transporters 
Escrow  fund  established  pursuant  to  the 
Settlement  Agreement  in  the  DOE 
Stripper  Well  Exemption  htigation.  The 
applicant  based  its  claim  on  annual 
reports  to  the  Interstate  Commerce 
Commission.  The  DOE  approved  a 
volume  of  2,930,257  gallons  for  Perkins, 
excluding  those  gallons  used  by  owner- 
operators.  The  DOE  will  determine  a  per 
gallon  refund  amount  and  establish  the 
amount  of  the  company's  refund  after  it 
completes  its  analysis  of  all  Surface 
Transporter  claims. 

Southern  States  Cooperative.  Inc., 

Farmland  Industries,  Inc.,  9/24/87; 
RF270-1189,  RF270-1208 

The  DOE  issued  a  Decision  and  Order 
denying  the  applications  submitted  by 
Southern  States  Cooperative,  Inc.  and 
Farmland  Industries,  Inc.  for  refunds 
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from  the  Surface  Transporters  Escrow 
fund  pursuant  to  the  Settlement 
Agreement  in  the  DOE  Stripper  Well 
Exemption  litigation.  The  DOE 
determined  that  the  Surface  Transporter 
and  Agricultural  Cooperative  waiver 
and  release  forms  which  were 
completed  by  the  applicants  prevented 
them  from  obtaining  any  funds  from  the 
Surface  Transporters  Escrow. 
Sun  Holding  Company.  Inc.,  et  al.  9/22/ 
87;  RF270-145.  et  al. 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  surface  transporters ' 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption    1 
litigation.  The  DOE  approved  the      I 
volumes  of  refined  petroleum  products 
claimed  by  seven  Surface  Transporters 
and  will  use  those  volumes  as  a  basis 
for  the  refunds  that  will  ultimately  be 
issued  to  the  seven  firms.  The  DOE 
stated  that  because  the  size  of  a  Surface 
Transporter  applicant's  refund  will 
depend  upon  the  total  number  of  gallons 
that  are  ultimately  approved,  the  actual 
amount  of  the  seven  firms'  refunds  will 
be  determined  at  a  later  date.  The  total 
volume  approved  in  this  Decision  is 
271,310.558  gallons. 

United  Parcel  Service.  Inc..  9/22/87: 
RF27a-1623 
The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  surface  transporters 
pursuant  to  the  Settlement  Agreement  in 
the  DOE  Stripper  Well  Exemption 
litigation.  The  DOE  approved  UPS's 
claim  after  deducting  purchases  of 
heating  oil.  an  ineligible  product  under 
the  terms  of  the  Surface  Transporters 
Escrow.  The  DOE  will  determine  a  per 
gallon  refund  amount  and  establish  the 
amount  of  each  company's  refund  after 
it  completes  its  analysis  of  all  Surface 
Transporter  claims.  The  total  number  of 
gallons  approved  in  this  Decision  is 
884.361.649. 

Vickers  Energy  Corporation/Standard 
Oil  Company  (Indiana)/ Iowa.  9/22/ 
87:  RQl-393.  RQ251-394 
The  DOE  issued  a  Decision  approving 
in  part  a  second-stage  refund  plan  filed 
by  the  State  of  Iowa.  In  its  application. 
Iowa  proposed  to  use  its  remaining 
shares  of  Vickers  Energy  Corp.  and 
Standard  Oil  Co.  (Indiana)  (Amoco  II) 
second-stage  monies  for  five  programs. 
OHA  approved  Iowa's  proposed  plan  to 
spend  $80,000  on  a  Commercial/ 
Industrial  SECP  program.  Under  this 
program,  an  Iowa  hospital  association 
would  receive  a  grant  to  develop  and 
test  an  energy  management  program  for 


hospitals  and  to  secure  private  financing 
for  the  proposed  energy  conservation 
measures.  The  DOE  found  that  this 
proposed  plan  would  promote  energy 
conservation  in  Iowa  hospitals. 
However,  the  DOE  disapproved  the 
remaining  four  programs  proposed  by 
Iowa  as  either  being  insufficiently 
restitutionary  or  granting  too  much 
discretion  to  State  and  local  entities. 
The  program  disapproved  by  the  DOE 
were  a  program  for  energy  conservation 
in  government  buildings,  a  series  of 
workshops  on  energy  conservation  for 
elementary  and  secondary  school 
students,  a  telecommunications  training 
program  for  Iowa  educators,  and  various 
unspecified  Institutional  Conservation 
Program  projects.  In  approving  Iowa's 
Commercial/Industrial  SECP  Program, 
the  DOE  granted  $87,200  ($80,000 
principal  plus  $7,200  interest)  to  the 
State  and  encouraged  Iowa  to  submit  a 
restitutionary  plan  for  use  of  the 
remainder  of  the  State's  Vickers  and 
Amoco  II  monies. 

Wilson  Freight  Company  and  Strickland 
Transportation.  9/23/87:  RF270- 
2484 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
from  the  Surface  "Transporters  Escrow 
submitted  after  the  filing  deadline.  The 
applicant  alleged  that  an  earlier,  timely 
submission  on  its  behalf  had  been 
"lost."  However,  the  applicant  did  not 
submit  any  evidence  to  document  this 
allegation.  Moreover,  the  DOE  stated 
that  it  had  no  record  of  having  received 
any  previous  submission  on  the 
applicant's  behalf.  The  DOE  further 
stated  that  applicants  are  responsible 
for  assuring  that  their  submissions  have 
been  received.  Accordingly,  the 
application  was  dismissed  as  untimely. 

Dismissals 

The  following  submissions  were 
dismissed: 


Company  Name 


Company  r^ame 


AGL  Welding  Supply  Company.  Inc 

Amencan  Tnjctung  Association,  Inc 

AMOCO 

ARMCO  Inc  Eastern  Steel  Division  Speciality 
Steel  Division. 

Ashland  Petroleum  Company 

Beacon  Oil.  Inc 


Celanese  Chemical  Company 

City  ot  New  York 

Fvmers  Unon  Central  Exchange.  Inc.. 

Garden  State  Transit  Lmes 

Gartield  &  Passaic  Transit  Company 

Growtnark.  Irx; 

Halliburton  Services 

Jacobus  Company 


Land  Use  Corporation 

Lawton  McCultey 

Louisiana  Sulphur  Carriers.  Inc .. 

Maumee  Truck  Leasing  Inc 

Monsanto  Chemical  Company .. 


Case  No. 


New  Orleans.  Public  Bell  Railroad 

Pevely  Dairy  Company 

Real  Transit  Company 

Riblet  Products  Corporation 

Santo  Propane - 

The  Southland  Corporation 

Wolvenne  Power  Supply  Cooperative,  Inc.. 


Case  No 


HF272-459 

RF270-2400 

RF270-1662 

RF270-236I 

RF270-343 

HF270-2174 

RF272-2159 


RF270-1346 
RF270-210 
HEF-0562 
RF272-910 

RF240-9 

RF250-2494 

RF250-2495 

RF52-7 

RF272-454 

RF270-1305 

RF270-166O 

RF270-1659 

flF270-1312 

RF270-1306 

RF250-2492 

RF25&-2493 

RF272-2640 

RF272-4009 

RF272-1103 

RF270-1412 

RF272-36S0 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

December  1, 1987. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  87-28040  Filed  12-4-87;  8:45  am] 

BILUNQ  CODE  MSO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-2399-1] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  ICR  describes  the  nature  of 
the  solicitation  and  the  expected  impact, 
and  where  appropriate  includes  the 
actual  data  collection  instrument.  The 
following  ICRs  are  available  for  review 
and  comment. 

FOR  FURTHER  INFORMATION  CONTACT. 
Carla  Levesque  at  EPA,  (202)  382-2740 
(FTS  382-2740). 
SUPPLEMENTARY  INFORMATION: 

Ofrice  of  Water 

Title:  National  Survey  of  Pesticides  in 
Drinking  Water  Wells  (Pilot  Study). 
(EPA  ICR  #1191-E). 

Abstract:  EPA  is  obtaining  updated 
information  by  telephone  on  the 
numbers  of  wells  serving  each 
community  water  system.  This  will  be 
used  to  design  a  representative  sample 


of  wells  for  a  national  survey  of 
pesticides  in  wells.  The  findings  will  be 
used  to  develop  pesticides  and  drinking 
water  regulations. 

Respondents:  Community  Water 
Systems. 

Estimated  Annual  Burden:  250  hours. 

Frequency  of  Collection:  One  time 
only. 

Water 

National  Pollutant  Discharge 
Elimination  System  (NPDES) 

Title:  Wastewater  Permittee 
Compliance  Assessment  Reporting  and 
Recordkeeping.  (EPA  ICR  #1427). 
(Renewal  of  existing  requirements;  no 
change  proposed). 

Abstract:  Facilities  discharging  any 
pollutant  (effluent)  into  national  waters 
must  have  a  permit.  Permittees  must 
report  to  EPA  or  State  agency  and 
maintain  records  to  demonstrate 
compliance  with  permit  conditions. 

Respondents:  Businesses,  publicly 
owned  treatment  works,  and  other 
facilities  discharging  wastewater. 

Estimated  Annual  Burden:  192.806 
hours. 

Frequency  of  Collection:  On  occasion. 

Office  of  Solid  Waste 

Title:  Survey  of  Hazardous  Waste 
Management  Facilities  for  Information 
on  Liability  Coverage.  (EPA  ICR  #1429). 
(New  Collection). 

Abstract:  Owners  and  Operators  of 
Hazardous  Waste  storage,  treatment 
and  disposal  facilities  are  requested  to 
provide  information  on  their  efforts  to 
obtain  insurance  for  liability  coverage, 
as  required  in  40  CFR  Part  264/ 
§  265.147.  Information  on  difficulties 
encountered  will  enable  the  Agency  to 
develop  regulatory  reforms  and  other 
financial  responsibility  program 
initiatives. 

Respondents:  Owners  and  Operators 
of  Hazardous  Waste  Management 
Facilities. 

Estimated  Annual  Burden:  1.258 
Hours. 

Frequency  of  Collection:  One  time 
only. 

Comments  on  the  abstract  on  this 
notice  may  be  sent  to: 
Carla  Levesque,  U.S.  Environmental 
Protection  Agency,  Office  of  Standard 
and  Regulations  (PM-223). 
Information  and  Regulatory  System 
Division.  Information  Policy  Branch, 
401  M  St..  SW..  Washington.  DC  20460 
and 
Tim  Hunt  (ICRs  #1191-E  and  1427), 
Marcus  Peacock  (ICR  #1429).  Office 
of  Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
New  Executive  Office  Building  (Room 


3019).  726  Jackson  Place  NW.. 
Washington.  DC  20503. 

Date:  November  30, 1987. 

Daniel  J.  Fiorino. 

Director,  Information  Regulatory  Systems 
Division. 

[FR  Doc.  87-27999  Filed  12-4-87;  8:45  amj 

BILLING  CODE  6S70-Sa-M 


[FRL-3298-7] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  ICR  describes  the  nature  of 
the  solicitation  and  the  expected  impact, 
and  where  appropriate  includes  the 
actual  data  collection  instrument.  The 
following  ICRs  are  available  for  review 
and  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carla  Levesque  at  EPA.  (202)  382-2740 
(FTS  382-2740). 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Information  Collection 
Requirements  for  Grain  Elevators  (NSPS 
Subpart  DD).  (EPA  ICR  #  1130). 
(Renewal  of  an  existing  collection). 

Abstract:  Sources  must  notify  EPA  of 
construction,  reconstruction, 
modification,  anticipated  and  actual 
start-up.  date  and  results  of  performance 
tests.  Records  must  be  maintained  of  the 
performance  test  results,  and  all  start- 
ups, shutdowns,  and  malfunctions,  to 
ensure  compliance  with  the  standard. 
The  States  and/or  EPA  use  the  data  to 
ensure  compliance  with  the  standards. 
to  target  inspections,  and,  when 
necessary,  as  evidence  in  court. 

Respondents:  Owners  and  Operators 
of  Grain  Elevators. 

Estimated  Annual  Burden:  227  hours. 

Frequency  of  Collection:  One  time 
only. 

Title:  Information  Requirements  for 
Secondary  Lead  Smelters.  (NSPS 
Subpart  L).  (EPA  ICR  #  1128).  (Renewal 
of  an  existing  collection). 

Abstract:  Sources  must  notify  EPA  of 
construction,  reconstruction, 
modification,  anticipated  and  actual 
start-up.  and  date  and  results  of 
performance  tests.  Records  must  be 


maintained  of  the  performance  test 
results  and  start-ups,  shutdowns,  and 
malfunctions,  to  ensure  compliance  with 
the  standard.  The  States  and/or  EPA 
use  the  data  to  ensure  compliance  with 
the  standard,  to  target  inspections,  and. 
when  necessary,  as  evidence  in  court. 

Respondents:  Owners  and  Operators 
of  Secondary  Lead  Smelters. 
Estimated  Annual  Burden:  116  hours. 
Frequency  of  Collection:  One  time 
only. 

Comments  on  the  abstract  on  this 
notice  may  be  sent  to: 
Carla  Levesque,  U.S.  Environmental 
Protection  Agency.  Office  of  Standard 
and  Regulations  (PM-223). 
Information  and  Regulatory  System 
Division.  Information  Policy  Branch, 
401  M  St..  SW..  Washington,  DC  20460 
and 
Nicolas  Garcia,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs.  New  Executive 
Office  Building  (Room  3019).  726 
)ackson  Place.  NW..  Washington,  DC 
20503. 

Date:  November  24. 1987. 
Daniel  J.  Fiorino. 

Director,  Information  Regulatory  Systems 
Division. 
[FR  Doc.  87-28000  Filed  12-4-87;  8:45  am] 

BILUNG  CODE  »560-S0-M 


(OPTS-40015:  FRL-3299-«] 

Testing  Consent  Agreement 
Development  for  Chemical 
Substances;  Notice  of  Public  Meeting 

agency:  Environmental  Preotection 
Agency  (EPA). 
action:  Notice. 

summary:  a  meeting  will  be  held  on 
December  15, 1987  to  review  EPA's  use 
of  testing  consent  agreements  in  the 
development  and  implementation  of 
tesjing  programs  under  section  4  of  the 
Toxic  Substances  Control  Act.  EPA  is 
holding  the  meeting  to  discuss  problems 
encountered  in  implementing  the 
consent  agreement  process,  to  identify 
the  issues  involved,  and  explore  ways  to 
resolve  these  issues. 
DATES:  A  public  meeting  will  be  held 
December  15, 1987  from  10  a.m  until  12 
noon.  Persons  interested  in  attending 
this  meeting  should  notify  the  TSCA 
Assistance  Office  by  December  14, 1987. 
ADDRESS:  The  public  meeting  will  take 
place  at  EPA  Headquarters,  401  M  St., 
SW.,  Rm.  103  NE  Mall,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
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Assistance  Office  {TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  (202)  554-1404. 
SUPPLnMNTARV  mPORMATtON:  EPA  hag 
issued  an  Interim  Final  Rule  in  40  CFR 
Part  790  that  amends  EPA's  regulations 
for  development  and  implementation  of 
testing  requirements  under  section  4  of 
TSCA.  These  amendments  provide 
testing  under  consent  agreements  when 
EPA  and  affected  manufacturers, 
processors,  and  other  interested  parties 
achieve  timely  consensus  on  appropriate 
testing  programs.  A  public  meeting  to 
discuss  implementation  of  the  consent 
agreement  process  will  be  held  on 
December  15. 1987  at  10  a.m.  at  EPA 
Headquarters,  401  M  St.,  SW.,  Rm.  ;03 
NE  Mall.  Washington,  DC  20460. 

Authority:  15  U.S.C.  2603. 

Dated:  December  1, 1987. 
|.  Merenda, 

Director,  Existing  Chemical  Assessment 
Division,  Office  of  Toxic  Substances. 
|FR.  Doc.  87-28098  Filed  12-3-87;  1:45  pm] 
nULING  CODE  SSCO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 


PubRc  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  30, 1987. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501e/seg.). 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcriplion 
Ser\'ice,  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
For  further  information  on  this 
submission  contact  Terry  Johnson, 
Federal  Communications  Commission. 
(202)  634-1535.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  J.  Timothy  Sprehe,  Office 
of  Management  and  Budget.  Room  3235 
NEOB,  Washington,  DC  20503,  (202)  39&- 
4814. 

OMB  Number:  3060-0375 

Title:  Section  76.66,  Input  Selector 

Switches  and  Consumer  Education 
Action:  Revision 
Respondents:  Businesses  (including 

small  businesses) 
Frequency  of  Response:  On  occasion 
Estimated  Annuo/  Burden:  8,000 

Responses;  104,000  Hours 


Needs  and  Uses:  The  Commission  is 
requiring  cable  television  system 
operators  to  provide  their  subscribers 
with  written  installation  instructions 
for  input  selector  switches  and 
information  on  the  potential  for 
interference  related  to  input  selector 
switches  and  measures  to  avoid  such 
problems.  The  instructions  and 
information  will  enable  subscribers  to 
install  switches  properly  and  help  to 
prevent  interference. 

Federal  Communications  Commission. 

William ).  Tricuico. 

Secretary. 

[FR  Doc.  87-27984  Filed  12-4-87;  8:45  am) 

BILLING  COOC  6712-01-M 


Public  Information  Collection 
Requirenients  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

November  30. 1987. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
For  further  information  on  these 
submissions  contact  Terry  Johnson, 
Federal  Communications  Commission, 
(202)  632-7513.  Persons  wishing  to 
comment  on  these  information 
collections  should  contact  J.  Timothy 
Sprehe,  Office  of  Management  and 
Budget,  Room  3235  NEOB,  Washington. 
DC  20503,  (202)  395-4814. 
OMB  Number:  None 
Title:  Application  for  a  New  or  Modified 
Microwave  Radio  Station  License 
Under  Part  21 
Form  Number:  FCC  494 
Action:  New  collection 
Respondents:  Businesses  (including 

small  businesses) 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden:  5,000 

Responses;  10,000  Hours 
Needs  and  Uses:  FCC  Form  494  will  be 
used  by  communications  entities  to 
apply  for  facility  licenses  in  the  Point- 
to-Point  Microwave  Radio  Service,  the 
Multipoint  Distribution  Service,  the 
Digital  Electronic  Message  Service 
and  the  Local  Television 
Transmissions  Service.  The  form 
replaces  the  FCC  435  and  FCC  436 
forms.  The  data  will  be  used  to 
determine  whether  the  applicant  is 
qualified  legally,  technically  and 
financially. 


OMB  Number:  None 

Title:  Certification  of  Completion  of 
Construction  Under  Part  21 

Form  Number:  FCC  494-A 

Action:  New  collection 

Respondents:  Businesses  (including 
small  businesses) 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  5,000 
Responses:  1,250  Hours 

Needs  and  Uses:  FCC  Form  494-A  will 
be  submitted  by  licensees  as 
certification  of  completion  of 
construction  authorized  by 
conditional  license.  It  is  used  by  the 
FCC  to  evaluate  the  construction 
status  and  to  ensure  that  the  licensee 
has  fulfilled  the  construction 
conditions  in  its  authorization.  The 
form  will  be  used  for  stations 
authorized  in  various  services  under 
47  CFR  Part  21. 

Federal  Communications  Commission. 

William ).  Tricarico, 

Secretary. 

|FR  Doc.  87-27985  Filed  12-4-87;  8:45  am] 

BILUNG  CODE  6712-01-M 


[MM  Docket  No.  87-525] 

Applications  for  Consolidated 
Proceeding;  Marlene  Beecroft  and 
Sartell  Communications 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station:     * 


AppRcam.  city  and  State 

Fie  No. 

MM 

Dockel 

No. 

A.  Martww  Beecroft;  Sartefl. 

MN 
B  Sarlelt  ComitHjnicationft  a 

BPH-««0929MB 
BPH-«60929MC 

87-525 

Limited   Partnership:    Sar- 
teH.  MN. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designed  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Comparative,  all 

2.  Ultimate,  ail 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
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which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO.in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street,  NW., 
Washington,  DC  20037  (Telephone  No. 
(202)  857-3800). 
W.  Ian  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

|FR  Doc.  87-27986  Filed  12-4-87;  8:45  am| 

BILLING  COOE  6712-01-11 


[MM  Docket  No.  87-518] 

Applications  for  Consolidated 
Proceeding;  Hatch  Broadcasting,  Inc., 
etal 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


MM 

Applicant,  city  and  state 

File  No. 

docket 
No. 

A.      Hatch     Broadcasting. 

BPH-850711NS 

87-518 

Inc :  Hatcti.  NM. 

B.    Turquesa    Enterprises: 

BPH-850712RL 

Hatch,  NM. 

C.   Christine   G.   Sanchez: 

BPH-a50712flZ 

Hatch,  NM. 

D.  Beverty  R.  Flotte:  Hatch. 

BPH-850712SA 

NM. 

2.  Pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Multiple  Ownership,  D 

2.  Environmental,  D 

3.  Air  Hazard,  C 

4.  Comparative,  ALL 

5.  Ultimate.  ALL 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 


Street,  NW.,  Washington,  DC.  The 

complete  text  may  also  be  purchased 

from  the  Commission's  duplicating 

contractor.  International  Transcription 

Services,  Inc.,  2100  M  Street,  NW., 

Washington,  DC  20037  (Telephone  No. 

(202)  857-3800). 

W.  Ian  Gay, 

Assistant  Chief  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  87-27987  Filed  12-4-87;  8:45  am] 

BILUNG  CODE  6712-01-M 

[MM  Docket  No.  87-5261 

Applications  For  Consolidated 
Hearing;  William  M.  Finer  el  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


MM 

Applicant,  oty.  and  state 

File  No. 

Docket 
No. 

A.  William  M  Piner  West 

BPH-S60604ML 

87-526 

Canollton.  OH 

B.  Vamoo  H.  Baldwin; 

BPH-860605MV 

West  Carrottton.  OH. 

C.  Dayton  Public  Radio. 

BPeD-860606M8 

Inc.:  West  CairolHon. 

OH. 

D.  2001  Communications. 

BPiI  OdOdOdMc 

Inc :  West  CanoHlon. 

OH. 

E.  West  Carrolttoo 

BPH-860606MF 

Broadcasting  Company; 

West  Carrottton,  OH. 

F.  Whalen- Logan 

BPH-860606MG 

Broadcasting;  West 

Carrollton,  OH. 

G.  Two  TwentyOne  A 

BPH-860606MH 

Broadcast.  Inc.:  West 

CarroHlon.  OH. 

H.  Ro  Nita  Bemice 

BHP-860606MI 

Hawes-Saunders;  West 

Carrollton.  OH. 

1.  AlH  C.  Rey:  West 

BPH-e60606MJ 

CanoHton.  OH, 

J.  HP4P  Corporation: 

BPH-860606MK 

West  Carrottton,  OH. 

K.  Thomas  F.  NomhoW. 

BPH-e60606MM 

d/b/a  T.N. 

(dismissed) 

Communications:  West 

Carromon,  OH. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Appliconl(s) 

1.  Environmental  Impact,  C 

2.  Air  Hazard,  A.  C,  D,  E 

3.  Comparative.  All 

4.  Ultimate,  All 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 


of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street,  NW., 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 
W.  Ian  Gay, 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 
[FR  Doc.  87-27988  Filed  12-4-87;  8:45  am| 

BILUNG  COOE  6712-01-«l 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-604-DR1 

Louisiana;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Louisiana 
(FEMA-804-DR),  dated  November  30. 
1987,  and  related  determinations. 
dated:  November  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3614. 

Notice:  Notice  is  hereby  given  that,  in 
a  letter  dated  November  30, 1987,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Disaster 
Relief  Act  of  1974,  as  amended  (42 
U.S.C.  5121  et  seq..  Pub.  L.  93-288),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Lx>uisiana  from 
tornadoes  and  severe  flooding  on  November 
15-19. 1987,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  Public  Law  93-288. 1, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Louisiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  affected  areas.  You  are  also 
authorized  to  provide  Public  Assistance  in 
the  affected  areas,  if  requested  and 
necessary,  and  an  acceptable  State 
commitment  for  these  purposes  is  provided. 
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Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  Pub.  L.  93-288  for 
Public  Assistance  will  be  limited  to  7S 
percent  of  total  eligible  costs  in  the 
designated  areas. 

Pursuant  to  section  408(b)  of  Pub.  L  93-288. 
you  are  authorized  to  advance  to  the  State  its 
25  percent  share  of  the  Individual  and  Family 
Grant  program,  to  be  repaid  to  the  United 
States  by  the  State  when  it  is  able  to  do  so. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a). 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Robert  D.  Broussard  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Louisiana  to  have 
been  affected  adversely  by  this  declared 
major  disaster:  The  parishes  of 
Avoyelles,  Caddo.  Grant,  Madison,  and 
Rapides  for  Individual  Assistance;  and 
the  parishes  of  Catahoula,  DeSoto, 
Franklin.  LaSalle,  and  Winn  as  adjacent 
areas  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.518,  Disaster  Assistance) 

Julius  W.  Bflclon,  |r.. 

Director,  Federal  Emergency  Managemenl 

Agency. 

|FR  Doc.  87-27942  Filed  12-4-87;  8:45  am] 

MLUNG  COOe  S71»'«>-« 


FEDERAL  RESERVE  SYSTEM 


Comerica,  Inc^  et  al.;  Acquisitions  of 
Companies  Engaged  in  Pennissibie 
Nont>anldng  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  §  225.23  (a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23  (a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanklng 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 


application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofPices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  21, 1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Comerica  Incorporated,  Detroit 
Michigan:  to  acquire  Comerica 
Acceptance  Corporation,  Detroit, 
Michigan,  and  thereby  engage  in  leasing 
personal  or  real  property  pursuant  to 
S  225.25(b)(5).  and  making  and  servicing 
loans  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  the  State  of 
Michigan. 

B.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street  St.  Louis.  Missouri  63166: 

1.  Paducah  Bank  Shares,  Inc., 
Paducah,  Kentucky;  to  acquire 
Commonwealth  Financial  Services 
Corporation,  Bowling  Green,  Kentucky, 
and  thereby  engage  in  arranging  leases 
to  finance  the  purchase  of  commercial 
personal  property  and  to  engage  in 
related  leasing  and  advisory  services 
pursuant  to  S  22S.25(b)(5)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  State  of  Kentucky  and 
adjacent  states.  Comments  on  this 
application  must  be  received  by 
December  28. 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  2. 1987. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-27926  Filed  12-4-87;  8:45  am] 

WLLMQ  CODC  62tO-01-M 


Change  in  Bank  Control;  Ao<|uisitions 
of  Shares  of  Banl(s  or  Bank  Holding 
Companies;  Richard  L.  Dettiomme 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The'notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  22. 1987. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW..  Atlanta.  Georgia 
30303: 

1.  Richard  L.  Delhomme.  New  Iberia, 
Louisiana;  to  acquire  an  additional  10 
percent  of  the  voting  shares  of  City 
Bancorp.  Inc.,  New  Iberia,  Louisiana, 
and  thereby  indirectly  acquire  City  Bank 
and  Trust  Company,  New  Iberia. 
Louisiana. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street  San 
Francisco.  California  94105: 

1.  Robert  L.  Swanson  and  Dewey  F. 
Bargiacchi;  to  acquire  11.9  percent  of  the 
voting  shares  of  Bay  Commercial 
Services.  San  Leandro,  California,  and 
thereby  indirectly  acquire  Bay  Bank  of 
Commerce,  San  Leandro,  Cahfomia. 

2.  Investo  Partnership,  Tacoma, 
Washington;  to  acquire  15.82  percent  of 
the  voting  shares  of  Valley  Bank 
Corporation.  Sumner,  Washington,  and 
thereby  indirectly  acquire  Bank  of 
Sumner,  Sumner,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  2, 1967. 
fames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  87-27927  Filed  12-4-a7;  8:45  am] 

nuMO  COOC  MIO-OI-M 


Deutsche  Bank  AG;  Application  To 
Engage  In  PermisslMe  Nonbanking 
Activities  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  87- 
27081)  published  at  page  45245  of  the 
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issue  for  Wednesday.  November  25, 
1987. 

Under  the  Federal  Reserve  Bank  of 
New  York,  the  entry  for  Deutsche  Bank. 
AG  is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  New  York 
(William  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Deutsche  Bank  AG,  Frankfurt 
Federal  Republic  of  Germany;  to  engage 
de  novo  through  its  subsidiary  Deutsche 
Credit  Corporation,  in  financing,  leasing, 
insurance  and  related  activities  and 
data  processing,  transmission,  data  base 
and  bookkeeping  services  pursuant  to 
§§  225.25  (b)(1).  (b)(5),  (b)(7),  and  (b)(8) 
of  the  Board's  Regulation  Y.  These 
activities  will  be  conducted  on  a 
worldwide  basis. 

Comments  on  this  application  must  be 
received  by  December  17, 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  2, 1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-27925  Filed  12-4-87;  8:45  am] 

BHXING  CODE  •210-01-11 


Midlothian  State  Bank  Employees 
Stock  Ownership  Trust,  et  al.; 
Formations  of:  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c}  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  28, 1987. 

A.  Federal  Reserve  Bank  of  Cbicago 
(David  S.  Epstein,  Vice  President)  230 


South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Midlothian  State  Bank  Employees 
Stock  Ownership  Trust,  Midlothian, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  26.16  percent  of 
the  voting  shares  of  Midlothian  State 
Bank.  Midlothian,  Illinois. 

2.  Premier  Bancorporation,  Inc., 
Jackson.  Michigan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Premier 
Bank,  )ackson.  Michigan.  Comments  on 
this  application  must  be  received  by 
December  24. 1987. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  First  National  Agency  ofBaudette, 
Inc.,  Baudette.  Minnesota;  to  acquire  at 
least  85.85  percent  of  the  voting  shares 
of  Blackduck  State  Bank,  Blackduck, 
Minnesota. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  One  Bancorp,  Ltd.,  Malad  City, 
Idaho;  to  become  a  bank  holding 
company  by  acquiring  94  percent  of  the 
voting  shares  of  Ireland  Bank,  Malad 
City,  Idaho. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  2, 1987. 

James  McAIm, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  87-27928  Filed  12-4-87;  8:45  am] 

BIUJNO  CODE  «210-01-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service;  Alaska  Nathre 
Health  Faculties;  Oelegatk>n  of 
Authority 

By  the  authority  vested  in  me  as 
Secretary.  I  hereby  delegate  to  Assistant 
Secretary  for  Health,  with  authority  to 
redelegate,  the  authority  vested  in  me 
under  Pub.  L.  99-5591  (100  Stat  3341- 
278).  This  delegation  includes  the 
authority  to  exchange  interest  in  land 
for  Alaska  Native  health  facilities  in  the 
State  of  Alaska.  This  delegation 
excludes  the  authorities  to  issue 
guidelines  on  regulations  and  submit 
reports  to  Congress.  It  is  effective 
immediately. 

Date:  November  17, 1987. 
OtisR.Bowen, 
Secretary. 
[FR  Doc.  87-28004  Filed  12-4-87;  8:45  am) 

BtUJNQ  COOC  4M0-1S.II 


Office  of  ttie  Secretary 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority;  Office  of 
Information  Resources  Management 

Part  A,  Office  of  the  Secretary,  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  is  amended.  Chapter  AMM. 
Office  of  Management  Analysis  and 
Systems,  as  last  amended  at  50  FR  45940 
(November  5. 1985).  is  deleted  and 
replaced  with  a  new  Chapter  AMf4.  In 
addition,  the  name  of  the  Office  is 
changed  to  the  Office  of  Information 
Resources  Management  and  the 
functions  of  the  Office  and  its 
organization  are  expanded  to  improve 
the  efficiency  and  effectiveness  of  the 
Department's  Information  Resources 
Management  (IRM)  Program.  The 
changes  are  as  follows: 

1.  Delete  in  its  entirety  Chapter  AMM 
(Office  of  Management  Analysis  and 
Systems)  and  replace  with  the  following: 

Chapter  AMM — Office  of  Information 
Resources  Management 

Section  AMM.OO    Mission 

The  Office  of  Information  Resources 
Management  advises  the  Secretary  and 
the  Assistant  Secretary  for  Management 
and  Budget  on  issues  and  pohcies 
pertaining  to  the  utilization  of 
information  resources. 

The  Office  of  Information  Resources 
Management  (1)  Establishes  IRM 
control  mechanisms  and  administers  the 
Department's  IRM  strategic  plan;  (2) 
guides  and  oversees  the  development  of 
information  systems  and  communication 
networlca;  (3)  develops  strategies  and 
frameworks  for  regional  information 
systems;  (4)  formulates  and  coordinates 
the  Department's  policies  on  the 
creation,  processing,  handling,  storage, 
dissemination  and  disposition  of 
information;  (5)  guides  and  oversees  the 
Department's  printing  management 
programs:  (6)  provides  and  supports 
automated  data  processing  and 
communications  equipment  and 
administrative  application  systems  for 
the  Office  of  the  Secretary;  and  (7) 
develops  and  supports  Decision  Support 
Systems  for  top-level  Departmental 
managers. 

Section  AMM.  10    Organization 

The  Office  of  Information  Resources 
Management  under  the  supervision  of 
the  Deputy  Assistant  Secretary  for 
Information  Resources  Management 
who  reports  to  the  Assistant  Secretary 
for  Management  who  report  to  the 
Assistant  Secretary  for  Management 
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und  Budget,  consists  of  the  following 
components; 
Immediate  Office 
OfHce  of  Resources  Management 
Division  of  Information  Management 
Division  of  Policy  and  Evaluation 
Division  of  Telecommunications  and 
ADP 
Office  of  Systems  Management 
Division  of  Office  Automation  anc 

Support 
Division  of  Management  Support 
Systems 

Section  AMM.20    Functions 

A.  Immediate  Office.  The  Immediate 
Office  of  the  Office  of  Information 
Resources  Management  is  responsible 
for  directing,  administering  and 
coordinating  the  activities  of  the  Office 
of  Information  Resources  Management, 
including  coordinating  the  formulation, 
tracking  and  reporting  of  the  Office's 
budget. 

B.  Office  of  Resources  Mamigemert. 
The  Office  of  Resources  Management  is 
responsible  for: 

1.  Managing  the  Department's 
information  resources  management 
program  in  accordance  with  the 
Paperwork  Reduction  Act  of  1989  (Pub. 
L  96-511)  and  the  Papervv-ork  Reduction 
Reauthorization  Act  of  1986  (Piib.  L  «19- 
500). 

2.  Developing,  recommending  ai<d 
overseeing  the  policies  and  procedures 
by  which  the  Department  plans, 
acquires  and  manages  its  information 
resources. 

3.  Representing  the  Department  in 
interactions  with  the  Office  of 
Management  and  Budget,  the  General 
Services  Administration  and  other 
external  entities  regarding  the 
management  of  the  Department's 
information  resources. 

(a)  The  Division  of  Information 
Manaf;ement  is  responsible  for 

(1)  Defining  and  overseeing  the 
Department's  records  management 
programs  including  directives,  forms, 
files,  reports,  micrographics  and  records 
disposition.  This  also  would  include 
developing  policies  and  guidelines  for 
the  handling,  printing,  dissemination, 
storage,  archiving,  destruction,  and 
effective  sharing  of  information,  systems 
of  records  and  other  collections  of 
information  within  the  Department. 

(2)  Overseeing  the  Department's 
printing  and  copying  activities. 

(3)  Developing  and  coordinating 
Department-wide  policies  and 
procedures  on  the  electronic  receipt  and 
dissemination  of  information  from/to 
the  public. 

(4)  Establishing  and  maintaining  the 
Department's  inventory  of  information 
systems. 


(5)  Providing  policy  guidance, 
management  planning,  technical 
assistance,  coordination,  evaluation  and 
oversight  of  the  Department's  systems 
security  activities. 

(b)  The  Division  of  Policy  and 
Evaluation  is  responsible  for 

(1)  Leading  the  development  of  the 
Department's  IRM  program  and  IRM 
long-range  strategic  plan,  and  measuring 
their  effectiveness. 

(2)  Developing  policies  and  guidelines 
for,  and  coordinating  the  collection  and 
compilation  of  the  IKM  planning  and  ITS 
iMidget  data  in  support  of  Departmental 
and  Federal  requireniLnls  (OMB 
Circular  A-11). 

(3)  Reviewing  and  evaluating  the 
Department's  compliance  with 
applicable  OMB  Circulars  and  other 
Government  regulations  as  they  relate  to 
IKM. 

(4)  Establishing  a  viable  long-range 
strategy  for  Regional  information 
processing. 

(5)  Leading  the  planning  and 
implementing  of  links  between  major 
DHHS  networks  for  the  transfer  of 
information  and  for  accessing  a  variety 
of  services. 

(6)  Developing  policies  covering  the 
use  of  information  processing  standards 
throughout  the  Department. 

(c)  The  Division  of 
Telecommunications  and  ADP  is 
responsible  for 

(1)  Monitoring,  evaluating  and  guiding 
Department-wide  automated  data 
processing  and  telecommunications 
activities  for  adherence  to  approved 
IRM  strate;^ies  and  plans. 

(2)  Reviewing  and  approving 
Departmental  requests  to  acquire 
computing  and  communications 
resources. 

(3)  Establishing  and  overseeing  a 
Departmental-wide  voice  and  data 
telecommunications  management 
program. 

(4)  Guilding  the  establishment  of.  and ' 
evaluating  the  Departmental 
components'  IRM  oversight  programs. 

(5)  Coordinating  the  development  and 
installation  of  a  campus  area  netwoik  at 
Departmental  headquarters. 

(6)  Conducting  systems  reviews  for 
select  Departmental-wide  automated 
administrative  systems  and  other 
selected  major  systems  and 
applications. 

C.  Office  of  Systems  Management. 
The  Office  of  Systems  Management 
provides  DHHS-wide  leadership  by 
example  in  the  development  or 
acquisition,  operation  and  maintenance 
of  information  systems.  The  Office  is 
responsible  for: 

1.  Miinaging  the  development, 
implementation  and  operation  i»f 


specific  Department-wide  application 
systems:  developing  policies  and 
standards  related  to  these  systems;  and 
acquiring  related  resources  and  support 
services. 

2.  Promoting  the  use  of  standardized 
automated  information  systems 
throughout  the  Office  of  the  Secretary, 
including  the  Immediate  Office  of  the 
Secretary,  the  staff  divisions  and  the 
regional  offices. 

3.  Conducting  applied  research, 
development  and  testing  in  the  areas  of 
workstation  hardware,  software  and 
communications. 

4.  Coordinating  the  OS-wide  IRM 
planning  process  and  ITS  Budget  for  the 
acquisition/development,  installation, 
and  support  of  hardware,  software  and 
applications  systems. 

5.  Formulating,  justifying  and 
administering  the  ASMB-wide  ITS  Plun 
and  Budget,  including  the  procurement, 
distribution  and  maintenance  of  the 
hardware  and  software. 

6.  Coordinating  and  overseeing  OS- 
wide  automated  data  processing  and 
telecommunications  activities,  including 
efforts  in  the  regional  offices. 

(a)  The  Division  of  Office  Autoriation 
and  Support  concentrates  on  the  overall 
workstation  environment — the 
workstations  themselves,  system  and 
network  software,  application  software 
packages — throughout  the  Office  of  the 
Secretary.  Specifically,  the  Division  is 
responsible  for 

(1)  Establishing  strategies  and  plans 
for  the  development  and  maintenance  of 
an  information  management 
infrastructure  (personal  computer 
workstations,  local  area  networks, 
general  applications,  user  training  and 
support)  to  support  the  full  automated 
information  processing  needs  of  the  sta If 
divisions  of  the  Office  of  the  Secretarj . 
including  the  Immediate  Office  of  the 
Sccretiiry  and  regional  offices. 

(2)  Developing  policies  and  standard.s 
for  the  development,  maintenance  and 
growth  of  the  office  systems 
infrastructure  of  the  Office  of  the 
Secretary. 

(3)  Initiating  and  directing  special  and 
continuing  studies  to  test,  adjust  and 
improv  e  the  existing  infrastructure  of 
the  Office  of  the  Secretary  in 
conjunction  with  changing  user  needs 
and  te(  hnological  advancements. 

(4)  Evaluating,  acquiring,  installing 
and  providing  operational  support  of 
personal  computer  workstations, 
networks  and  software  within  the  Office 
of  the  Secretary,  including  the 
Immediate  Office  of  the  Secretary  and 
the  regional  offices. 

(5)  Providing  technical  support  and 
training  on  office  automation  services  to 


staff  within  the  Office  of  the  Secretary, 
including  the  Immediate  Office  of  the 
Secretary  and  the  regional  offices. 

(6)  Establishing  electronic  data 
linkages  and  supporting  electronic  data 
interchange  between  the  Office  of  the 
Secretary,  the  operating  divisions  of  the 
Department,  including  the  regional 
offices,  and  other  public/private 
agencies/organizations  that  interact 
with  the  Department. 

(7)  Providing  assistance  in  the 
development  and  implementation  of  the 
IRM  plans,  including  the  ITS  Budget,  of 
the  staff  divisions  of  the  Office  of  the 
Secretary. 

(b)  The  Division  of  Management 
Support  Systems  is  responsible  for  the 
development  and  implementation  of 
customized  applications  and  systems 
that  enable  the  Office  of  the  Secretary, 
including  the  Immediate  Office  of  the 
Secretary  and  the  regional  offices,  to 
more  effectively  and  efficiently 
accomplish  its  mission.  These  systems 
support  ASMB  and  designated  OS 
functional  area  operations,  OS 
management  control  processes,  and  OS 
senior-level  decision  making. 
Specifically,  the  Division  is  responsible 
for: 

(1)  Defining,  designing,  implementing 
and  maintaining  a  set  of  integrated, 
automated  appUcation  systems  to 
support  the  operational  aspects  of 
financial,  budget,  administrative  and 
program  functions  within  the  Office  of 
the  Secretary,  including  the  Immediate 
Office  of  the  Secretary  and  the  regional 
offices.        * 

(2)  Defining,  designing,  implementing 
and  maintaining  a  set  of  integrated 
automated  application  systems  to 
support  designated  management  control 
processes  of  the  Office  of  the  Secretary 
and  the  functional  managers  within 
ASMB. 

(3)  Defining,  designing,  developing/ 
acquiring,  operating  and  maintaining 
Departmental  automated  systems  to 
retrieve,  analyze  and  display 
information  needed  by  Departmental 
managers  and  top-level  staff  for 
decision-making  purposes  in  allocating 
resources  and  evaluating  program 
efforts;  and  defining  the  standards  for 
data  compatibility  of  such  systems. 

(4)  Acquiring  from  existing 
Departmental  systems  the  data  needed 
to  support  an  OS  automated  dedcision- 
making  support  system.  Gathering, 
maintaining  and  managing  the 
information  used  for  the  Department's 
decision  support  systems. 

(5)  Defining  software  management 
standards  and  practices  for  all 
application  systems  developed  under 
the  direction  of  the  Office  of  Information 
Resources  Management 


(6)  Acquiring,  installing  and 
evaluating  designed  developmental 
(prototye)  systemR. 

Date:  December  1, 1P87. 
S.  Antliony  McCann, 

Assistant  Secretary  for  Management  and 
Budget. 

[PR  Doc.  87-27976  Filed  12-4-87;  8:45  am| 
BtLUNG  COOE  41SO-0«-M 

National  Institutes  of  Healtti 

Academic  Research  Enhancement 
Award 

The  National  Institutes  of  Health 
(NIH)  is  making  a  special  effort  to 
stimulate  research  in  educational 
institutions  which  provide  the 
baccalaureate  training  for  a  significant 
number  of  our  nation's  research 
scientists  but  which  historically  have 
not  been  major  recipients  of  NIH 
support.  Since  Fiscal  Year  (FY)  1985 
Congressional  appropriations  for  the 
NIH  have  included  funds  for  this 
initiative,  which  NIH  has  implemented 
throught  the  Academic  Research 
Enhancement  Award  (AREA)  Program. 
In  FY  85,  the  NIH  made  75  awards, 
totalling  $5  million.  In  FY  86, 148  such 
grants  were  awarded,  amounting  to 
$9.57  million.  In  FY  87.  a  total  of  152 
AREA  grants  were  awarded  from  the 
Congressional  appropriation  of  $10 
million. 

This  award  is  designed  to  enhance  the 
research  environment  of  educational 
institutions  that  have  not  been 
traditional  recipients  of  NIH  research 
funds.  The  AREA  funds  are  intended  to 
support  new  research  projects  or 
expand  ongoing  research  activities 
proposed  by  faculty  members  of  these 
institutions  in  areas  related  to  the  health 
sciences.  Applications  for  FY  1988 
AREA  grants  are  currently  undergoing 
review  for  scientific  merit.  Since  it  is 
anticipated  that  additional  funds  will  be 
available  next  year,  the  NIH  is  inviting 
grant  applications  for  the  FY  1989 
competition  for  AREA  grants. 

Eligibility  requirements  of  the  AREA 
Program  include  the  following: 

Applicant  Institutions 

•  All  domestic  insititutions  offering 
baccalaureate  or  advanced  degrees  in 
the  sciences  related  to  health  are 
eligible,  except  those  that  have  received 
an  NIH  Biomedical  Research  Support 
Grant  (BRSG)  of  $20,000  or  more  per 
year  for  four  or  more  years  during  the 
period  from  FY  1982  through  FY  1988. 

•  Health  professional  schools  (e.g.. 
schools  of  medicine,  dentistry,  nursing 
osteopathy,  pharmacy,  veterinary 
medicine,  public  health,  allied  health 


and  optometry]  as  well  as 
organizationally  discrete  campuses  of  a 
university  system  are  eligible  if  they 
meet  the  above  criterion. 

•  Multiple  applications  proposing 
different  research  projects  may  be 
submitted  by  an  applicant  institution. 

Applicant  Principal  Investigators 

•  Must  not  have  active  research  grant 
support  (including  an  AREA)  from  either 
NIH  or  the  Alcohol,  Drug  Abuse  and 
Mental  Health  Administration 
(ADAMHA)  at  the  applicant  institution 
at  the  time  of  award  of  an  AREA  grant. 

•  May  not  submit  a  regular  NIH  or 
ADAMHA  research  grant  application 
for  essentially  the  same  project  as  a 
pending  AREA  application. 

•  Are  expected  to  conduct  the 
majority  of  their  research  at  their  own 
institution,  although  limited  access  to 
special  facilities  or  equipment  at 
another  insitution  is  permitted. 

•  May  not  be  awarded  more  than  onE 
AREA  grant  at  a  time  nor  be  awarded  a 
second  AREA  grant  to  continue  the 
research  initiated  under  the  first  AREA 
grant. 

•  Those  in  doubt  about  eUgibility 
should  consult  their  institution's  Office 
of  Sponsored  Research,  or  the  Director, 
Special  Programs  and  Initiatives 
(Building  31,  Room  1B54,  NIH,  Bethesda. 
MD  20892,  301/496-1968). 

Funding  decisions  will  be  based  on 
the  proposed  research  project's 
scientific  merit  and  relevance  to  NIH 
programs,  and  the  institution's 
contribution  to  the  undergraduate 
preparation  of  doctoral-level  health 
professionals.  Among  projects  of 
essentially  equivalent  scientific  merit 
and  program  relevance,  preference  will 
be  given  to  those  submitted  by 
institutions  that  have  granted 
baccalaureate  degrees  to  25  or  more 
individuals  who.  during  the  period  1977- 
1987,  obtained  academic  or  professional 
doctoral  degrees  in  the  health  related 
sciences. 

AREAs  are  awarded  on  a  competitive 
basis.  Applicants  may  request  support 
for  up  to  a  total  of  $75,000  in  direct  costs 
(plus  applicable  indirect  costs)  for  a 
period  not  to  exceed  36  months. 
Although  this  award  is  non-renewable  it 
will  enable  qualified  individual 
scientists  within  the  eligible  institutions 
to  receive  support  for  feasibility  studies, 
pilot  studies  and  other  small-scale 
research  projects  preparatory  to  seeking 
more  substantial  funding  from  the 
regular  NIH  research  grant  programs. 

Applications  for  this  award  will  be 
accepted  under  the  regular  application 
submission  procedures  of  the  Division  of 
Research  Grants  (DRG)  of  NIH.  Grant 
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applications  must  be  prepared  and 
submitted  on  Form  PHS  398  (Rev.  9/86) 
Grant  Application.  An  abbreviated 
format  and  simplified  instructions  will 
be  provided  for  use  in  preparing  these 
applications.  The  receipt  date  is  June  22. 
1988. 

Those  individuals  and  institutions 
meeting  eligibility  requirements  and 
wishing  to  receive  further  information 
and/or  application  materials  should 
write  to:  AREA.  Office  of  Grants 
Inquiries.  Division  of  Research  Grants, 
National  Institutes  of  Health,  Westwood 
Building — Room  449,  Bethesda, 
Maryland  20892.  (301)  496-7441. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.390,  Academic  Research 
Enhancement  Award  (AREA),  Nationa 
Institutes  of  Health] 

Date:  November  23. 1987. 
lames  B.  Wyngaarden. 
Director,  National  Institutes  of  Health. 
(FR  Doc.  87-27989  Filed  12-4-87;  8:45  am] 
■LUNG  COM  4140-01-11 


National  Cancer  Institute;  Cancer 
Control  Review  Conunittee;  Meeting 

Pursuant  to  Pub.  L  92-4C3.  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Control  Grant  Review 
Committee.  National  Cancer  Institute, 
on  December  14-15. 1987.  Holiday  Inn 
Crowne  Plaza.  1750  Rockville  Pike. 
Rockville.  Maryland  20852. 

This  meeting  will  be  open  to  the 
public  on  December  14,  from  8  p.m.  to 
8:30  p.m..  to  review  administrative 
details  and  other  cancer  control  review 
issues.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b{cH4)  and  552b(c)(G), 
Title  S;  U.S.C.  and  st  j.  10(d)  of  Pub.  L 
92-463,  the  meeting  will  be  closed  to  the 
public  on  December  14  from  8:30  p jn.  to 
10:30  p.m.  and  on  December  15  from 
approximately  8  a.m.  to  adjournment  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  conRdential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer. 
National  Cancer  Institute.  Building  31, 
Room  10A06.  National  Institutes  of 
Health.  Bethesda,  Maryland  20892  (301/ 
496-5706)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 


Dr.  Carolyn  Strete.  Executive 
Secretary.  Cancer  Control  Grant  Review 
Committee,  National  Cancer  Institute, 
Westwood  Building.  Room  810.  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892  (301/496-2378)  will  furnish 
substantive  program  information. 

Duled:  December  1. 1987. 
Betty  |.  Beveridge. 

Committee  Management  Officer.  KIH. 
(FR  Doc.  87-28041  Filed  12-4-87;  8:45  am) 
BIUJNO  CODE  4140-01-11 

National  Heart,  Lung,  and  Blood 
Institute;  Cardiology  Advisory 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Cardiology  Advisory  Committee, 
National  Heart,  Lung,  and  Blood 
Institute,  January  11-12, 1988,  Building 
31C,  Conference  Room  8,  National 
Institutes  of  Health.  9000  Rockville  Pike. 
Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  8:00  a.m.  on  January  11  to 
adjounmient  on  January  12.  Attendance 
by  the  public  will  be  limited  to  space 
available.  Topic  for  discussion  will 
include  a  review  of  the  research 
programs  relevent  to  the  Cardiology 
area  and  consideration  of  future  needs 
and  opportunities. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart.  Lung,  and  Blood  Institute,  Room 
4A21,  Building  31,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892.  (301) 
496-4236,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  committee 
members. 

Eugene  R.  Passamani,  M.D.,  Acting 
Associate  Director  for  Cardiology, 
Division  of  Heart  and  Vascular 
Diseases,  National  Heart,  Lung,  and 
Blood  Institute,  Room  320,  Federal 
Building,  Bethesda,  Maryland  20892, 
(301)  496-5421,  will  furnish  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837,  Henrt  and  Vascular 
Diseases  Research.  National  Institutes  of 
Health) 

Dated:  November  24. 1987. 
Betty ).  Beveridge, 

Committee  Management  Officer,  h'lH. 
[FR  Doc.  87-27990  Filed  12-4-87;  8:45  am] 

BOJJNG  COOe  4140-01-M 


National  Institute  of  Arttirttis  and 
Musculoskeletal  and  Skin  Diseases; 
National  Arthritis  Advisory  Board; 
Meeting  , 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 


National  Arthritis  Advisory  Board  on 
January  24  and  25. 1988.  The 
subcommittees  will  meet  January  24,  7 
p.m.  to  adjournment,  and  the  full  board 
will  meet  January  25,  8:30  a.m.  to 
approximately  4  p.m.,  at  the  Crystal 
Gateway  Morriott,  1700  Jefferson  Davis 
Highway,  Arlington.  Virginia  22202.  The 
meeting,  which  will  be  open  to  the 
public,  is  being  held  to  discuss  the 
Board's  activities  and  to  continue 
evaluation  of  the  implementation  of  the 
long-range  plan  to  combat  arthritis. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Notice  of  the  meeting 
room  will  be  posted  in  the  hotel  lobby. 

Mr.  John  R.  Abbott,  Executive 
Secretary,  National  Arthritis  Advisory 
Board,  1801  Rockville  Pike,  Suite  500, 
Rockville.  Maryland  20852.  (301)  496- 
0801,  will  provide  on  request  an  agenda 
and  roster  of  the  members.  Summaries 
of  the  meeting  may  also  be  obtained  by 
contacting  his  office. 

Dated:  December  1. 1987. 
Betty ).  Beveridge. 

NIH  Committee  Management  Officer. 
(FR  Doc.  87-27991  Filed  12-4-87;  8:45  am) 

BUXma  COOE  4140-01-M 


National  Institute  of  Environmental 
Health  Sciences;  Board  of  Scientific 
Counselors,  NIEHS;  Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  NIEHS,  January 
19-20. 1988,  in  Building  101  Conference 
Room  South  Campus,  NIEHS.  Research 
Triangle  Park.  North  Carolina. 

The  entire  meeting  will  be  open  to  the 
public.  At  this  meeting  the  Board  will 
hear  overviews  of  the  research  programs 
in  each  of  the  laboratories  in  the 
Intramural  Research  Program.  One  hour 
presentations  will  be  given  by  the  head 
of  the  seven  laboratories  followed  by 
ample  time  for  questions  and  answers. 

Attendance  by  the  public  will  be 
limited  to  space  available. 

The  Executive  Secretary,  Dr.  Martin 
RodbcU,  Scientific  Director,  NIEHS. 
Research  Triangle  Park.  NC  27709, 
telephone  (919)  541-3205,  FTS  629-3205, 
will  furnish  summaries  of  the  meeting, 
rosters  of  committee  members  and 
substantive  program  information. 

Dated;  November  24, 1987. 
Betty  |.  Beveridge. 

Committee  Management  Officer.  NIH. 
(FR  Doc.  87-27992  Filed  12-4-87;  8:45  am] 

WLLINO  CODC  4140-01-lt 
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Public  Health  Service 

National  Advisory  Council  on  Health 
Care  Technology  Assessment; 
Meeting 

In  acordance  with  section  10(a)(2)  uf 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  National  Advisory 
Council  scheduled  to  meet  during  the 
month  of  December  1987: 

Name:  National  Advisory  Council  on 
Health  Care  Technology  Assessment 
(Medicare  Coverage  Process  Subcommittee). 

Date  and  Time:  December  11, 1987,  8;30  am 
to  4:00  pm. 

Place:  Georgetown  Holiday  Inn,  Potomac 
Room,  2101  Wisconsin  Avenue,  Nothwest. 
Washington,  DC. 

Open  December  11. 8;30  am  to  3:00  pm. 

Closed  3:00  pm  to  4:00  pm. 

Purpose:  The  Council  is  charged  to  provide 
advice  to  the  Secretary  and  to  the  Director  of 
the  National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  (NCHSR)  with  respect  to  the 
performance  of  the  health  care  technology 
assessment  functions  prescribed  by  section 
305  of  the  Public  Health  Service  Act.  as 
amended.  This  Subcommittee  is  charged  with 
studying  the  Medicare  coverage  process. 

Agenda:  The  open  session  of  the  meeting 
on  December  11  from  8:30  am  to  3:00  pm  will 
be  devoted  to  administrative  matters  and  the 
review  and  discussion  of  the  findings  and 
conclusions  from  the  Subcommittee's  study  of 
the  Medicare  coverage  process. 

The  closed  session  of  the  meeting  will 
involve  the  review  and  discussion  of 
documents  which  are  exempt  from 
disclosure  under  5  U.S.C.  552(b).  5 
U.S.C.  App.  2,  section  10  (b)  and  (d), 
and  5  U.S.C.  552b(c)  (2)  and  (9).  These 
documents  reflect  the  internal 
procedural  practices  of  the  NCHSR  and 
contain  the  views,  judgements,  and 
deliberations  of  Federal  employees  and 
their  disclosure  would  frustrate  the 
implementation  of  future  agency  actions. 

During  the  closed  session  of  the 
meeting,  the  Subcommittee  will  review 
and  discuss  those  study  findings  and 
conclusions  which  involve  the 
examination  of  the  above-described 
confidential  agency  documents  which 
are  exempt  from  mandatory  disclosure. 
In  order  to  maintain  the  confidentiality 
of  these  documents,  the  portion  of  the 
meeting  devoted  to  discussion  of  them 
will  be  closed  to  the  public. 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meeting,  or  other 
relevant  information  should  contact 
Mrs.  Kelly  Pennington.  National  Center 
for  Health  Services  Research  and  Health 
Care  Technology  Assessment.  Room 
1805.  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  Maryland  20857. 
Telephone  (301)  443-5650. 


Agenda  items  are  subject  to  change  hs 
priorities  dictate. 

Date:  December  1. 1987. 
|.  Michael  Fitzmaurice. 

Director.  National  Center  for  Hco/th  Servings 

Research  and  Health  Care  Technology 

Assessment. 

[FR  Doc.  87-27973  Filed  12-4-87;  8:45  am| 

BILLING  COOE  4160-17-M 


Social  Security  Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Part  S  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (HHS) 
covers  the  Social  Security 
Administration  (SSA). 

Notice  is  given  that  section  S3C.10 
and  S3C.20  are  amended  to  reflect  the 
establishment  of  the  Federal  Disability 
Determination  Services  (FDDS),  the 
Division  of  Disability  Process  Policy  and 
the  Division  of  Disability  Program 
Information  and  Studies:  the 
abolishment  of  the  Division  of 
Vocational  Rehabilitation  and  Special 
Programs,  the  Division  of  Program 
Analysis  and  Technical  Policy  and  the 
Division  of  Disability  Studies;  and  the 
realignment  of  functions  in  the  Division 
of  Medical  and  Vocational  Policy  and 
the  Division  of  Field  Disability 
Operations. 

The  Office  of  Disability  |OD)  material 
is  amended  as  follows: 
Section  S3C.00    The  Office  of 
Disability — (Mission): 

Add: 

As  necessary,  the  Office  processes 
State  agency  workloads  on  a 
temporary  or  transitional  basis. 
Section  S3C.lb    The  Office  of 
Disability — ( Orga  niza  t  ion ): 

Delete: 

E.  through  I.  in  their  entirety. 

Add: 

E.  The  Federal  Disability 
Determination  Services  (     ). 

F.  The  Division  of  Medical  and 
Vocational  Policy  (S3C8). 

G.  The  Division  of  Field  Disability 
Operations  (S3CB). 

H.  The  Division  of  Disability  Process 

Policy!    ). 
L  The  Division  of  Disability  Program 

Information  and  Studies  |     ). 
Section  S3C.20— The  Office  of  Disability 

(Functions): 
Delete: 

E.  through  I.  in  their  entirety. 
Add: 
E.  The  Federal  Disability 

Determination  Services  I     ). 


1.  Develops  and  adjudicates  disability 
determinations  either  temporarily  as 
help  for  one  or  more  Disability 
Determination  Services  (DDSs)  or  as  a 
transition  until  a  permanent  alternative 
case  processing  operation  is  fully 
operational  in  the  event  that  SSA  must 
assume  the  disability  determination 
function  for  a  State  because  of 
noncompliance  with  the  Department  s 
regulations  and  guidelines,  or  voluntary 
withdrawal. 

2.  Tests  proposed  procedures  and 
systems  modifications  prior  to 
nationwide  implementation;  controls 
disability  claims  and  conducts  special 
policy  reports  required  for  management 
purposes,  including  alleviating  workload 
m  State  agencies. 

3.  Reviews  and  makes  disability 
decisions  on  applications  for  disability 
under  title  II  and  title  XVI  of  the  Social 
Security  Act  on  initial  applications,  on 
reconsideration  requests,  and  continuinj? 
disability. 

4.  Screens  disability  applicants  for, 
and  makes  referrals  to,  vocational 
rehabilitation  (VR)  agencies:  develops 
and  evaluates  medical/vocational 
evidence  and  arranges  for  procurement 
and  payment  of  such  evidence,  as 
required. 

5.  Reviews  State  hearing  officer  and 
Federal  hearing  officer  decisions, 
prepares  decisions  on  foreign  claims 
and  changes  hearing  officers' 
determinations  in  accordance  with  the 
regulations  at  404.918  and  416.1418; 
participates  in  hearing  process  studies, 
and  prepares  statistical  and  narrative 
reports  and  recommendations  for  a 
training  and  policy  and  procedural 
changes  based  on  case  review  and 
analysis  or  study  findings. 

F.  The  Division  of  Medical  and 
Vocational  Policy  {S3C8). 

1.  Is  responsible  for  the  development, 
evaluation,  implementation  and 
maintenance  of  medical  policy  for  the 
major  body  system  impairments 
{exertional  and  nonexertional)  in  Initial 
and  continuing  claims  at  all  adjudicative 
levels. 

2.  Carries  out  professional  relations 
efforts  in  support  of  SSA's  efforts  to  gain 
support  from  professional  medical 
associations,  private  advocacy  groups 
and  the  public,  and  provides  guidance 
and  assistance  on  professional  relations 
to  the  SSA  regional  and  DDS  field 
networks. 

3.  Is  responsible  for  general  medical 
policy  in  areas  such  as  residual 
functional  capacity,  clear-cut  cessation, 
onset  and  duration  of  disability, 
nonsevere  impairments  and  cross- 
cutting  issues. 
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4.  Is  responsible  for  vocational  policy 
and  procedures  in  areas  such  as 
vocational  evaluation  factors,  the 
vocational  grid  and  work  evaluation. 

5.  Is  responsible  for  coordinating,  with 
the  Office  of  the  General  Counsel  and 
the  Office  of  Policy,  recommendations 
concerning  which  court  decisions  should 
be  appealed:  the  development  of 
responses  to  interrogatories  and  court 
orders;  and  will  ensure  that  policies  and 
procedures  are  changed  to  reflect  legal 
precedents  and  comply  with  specific 
court  orders. 

C.  The  Division  of  Field  Disability 
Operations  (S3CB). 

1.  Provides  national  guidance  for  the 
administrative  aspects  of  the  disability 
determination  function  whether 
administered  through  State  DDS,  or 
contracted  out  to  the  private  sector,  or 
accomplished  by  designated  SSA 
organizational  components. 

2.  Develops  pertinent  policies, 
regulations  and  procedures:  by 
establishing  standards  and  guides  fo ' 
performance;  by  monitoring 
performance;  by  initiating  corrective 
action  where  needed:  by  coordinating 
woridoads  and  by  administering  the 
funds  for  the  DDSs.  etc.  Conducts  such 
studies  and  reviews  as  are  necessary  to 
the  disability  determination  function. 

3.  Implements  the  provisions  of  the 
Social  Security  Act  which  call  for  the 
referral  of  beneficiaries  and  recipients 
to  State  or  alternate  VR  providers, 
evaluates  VR  provider  services. 


UM 


remiburses  VR  providers  for  successful 
rehabilitations,  ensures  that  client 
participation  in  a  program  is  appropriate 
and  meets  the  requirements  of  the  Act, 
and  develops  proposals  and  plans  for 
new  VR  initiatives. 

4.  Works  through  SSA  regional  offices, 
interested  national  organizations  and 
other  SSA  central  office  components  to  - 
accomplish  objectives  or,  in  special 
situations,  works  directly  with  the 
component  performing  the  disability 
determination  function. 

H.  The  Division  of  Disability  Process 
Policy!    ). 

1.  Develops  procedures  and 
instructions  for  the  disability  provisions 
of  other  programs  including  certain  title 
XVI  and  XVIII  provisions  unique  to  the 
disability  programs;  e.g.,  end  stage  renal 
disease  and  drug  addition/alcoholism 
referral  and  monitoring. 

2.  Develops  and  issues  the  policies, 
procedures  and  instructions  relating  to 
the  development  of  nonmedical 
evidence,  the  processing  of  claims,  the 
development  of  policy  guidelines  and 
technical  procedures  for  the  Continuing 
Disability  Review  process. 

3.Develops  the  procedures  and 
instructions  which  define  the 
administrative  appeals  process. 
Develops  notice  policy  and  issuing 
language  and  forms  for  use  in  disability 
claims  and  notices  including  foreign 
language  and  braille  notices. 

4.  Plans  and  coordinates  the  OD 
system-related  activities,  including: 


Input  into  the  development  of  user 
specifications,  oversight  management, 
information  resource  management  and 
expert  systems. 

5.  Is  responsible  for:  (a)  Format, 
structure  and  organization  of  disability- 
related  POMS  issuances;  (b)  uniformity 
review  of  the  Office  of  Assessment,  the 
Office  of  Hearings  and  Appeals,  the 
Office  of  Central  Operations  and 
regional  office  disability-related 
programmatic  issuances;  (c) 
coordination  of  development  and 
implementation  of  disability  training:  (dj 
managing  the  policy  review  tracking  and 
reporting  system;  (e)  startup  of  disability 
program  initiatives  and  pilot  projects 
and  [f]  serving  as  OD  liaison  for  field 
office  concerns. 

I.  The  Division  of  Disability  Program 
Information  and  Studies  (    ). 

1.  Conducts  research  and  evaluates 
studies  on  the  disabled  population  and 
recipients  and  specific  operational/ 
administrative  program  issues.  Designs 
demonstration  experiments. 

2.  Develops  and  maintains  data  bases 
for  research,  statistical  activities  and 
program  information.  Provides  recurring 
and  specialized  reports,  and  coordinates 
information  requirements. 

3.  Develops,  implements  and 
evaluates  VR  and  work  incentive 
demonstration  projects. 

Dated:  November  25, 1967. 
Nelson  |.  Sabatini, 

Deputy  Commissioner  for  Management. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(Alaska  AA-49331-CR] 

Proposed  Reinstatement  of  a 
Terminated  OH  and  Gas  Lease;  Alaska 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-49331-CR  has  been  received 
covering  the  following  lands: 

Faiibanks  Maridian,  Alaska 

T.  22  S.,  R.  SW.. 

Sec.  13.  SWV4.  NE%,  EWNE%. 
(120  acre«) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  June  1, 1987, 
the  date  of  termination,  have  been  paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-49331-CR  as 
set  out  in  section  31  (d)  and  (e]  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188],  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  June  1, 1987,  subject  to  the 
terms  and  conditions  cited  above. 
Kay  F.  Kletka, 
Chief,  Branch  of  Mineral  Adjudication. 

Dated:  November  25. 1987. 
[PR  Doc  87-27934  Filed  12^4-87:  8:45  am] 

BiLUNQ  CODE  43W-JA-«I 

(AZ-040-08-4212-12;  A  9603;  A23098) 

Realty  Action;  Designation  of  Public 
Lands  To  Be  Included  in  State 
Exchange  In  Cochise,  Pinal,  Graham, 
and  Greenlee  Counties,  AZ 
Cancellation  of  Segregafion  of  Public 
Land  in  Cochise  County 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Designation  of  public  lands  for 

transfer  out  of  Federal  ownership  in 

exchange  for  lands  owned  by  the  State 

of  Arizona;  cancellation  of  lands 

segregated  for  private  exchange. 

summary:  BLM  proposes  to  exchange 
public  land  with  the  State  of  Arizona  in 
order  to  achieve  more  efficient 
management  of  the  public  land  through 
consolidation  of  ownership. 


Hie  segregative  effect  placed  on  the 
following  described  public  land  in  case 
A  9603  is  canceled: 
Gila  and  Salt  River  Meridian,  Arizona 

T.  15  S.,  R.  22  E. 
Sec.  24.  S'/Silot4: 
Sec.  25.  MS  4197. 

The  public  land  in  the  following 
described  sections  and  subdivisions  is 
being  considered  for  disposal  by 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1978  (43  U.S.C.  1716); 

Gila  and  Salt  River  MeikUan,  Arisoaa 

T.  6  S..  R.  16  E, 

Sec.l7,WV4SWy4: 

Sec.  25.  NViNW'A; 

Sec.  28.  NViNEVi; 

Sec  27,  unlotted  parcel  in  SEViNWVt. 
T.  6  S.,  R.  20  E., 

Sec.  17.  lots  1.  2.  3.  SEytNEy4: 

Sec  20.  NWy4NEy4.  NEMNWy4: 

Sec  29,  lot  1,  NE'aNE'A. 
T.  7  S.,  R.  16  E., 

Sec  10.  lot  7,  SEV4SEy4; 

Sec.  11.  SMiSVi: 

Sec.  12.  S'/iSWV4: 

Sec  13.  N!.4NWy4.  EV4SEV4.\Wy4; 

Sec  14,  NV^NVi,  WViSWyi,  NWy4: 

Sec  IS,  lot  12.  NEy4NEV4. 
T.  7  S..  R.  17  E., 

Sec  31,  lots  1-7  incU  NEyi,  EV2NWy4, 

NEy4Swy4,  N';4.SEy4. 

T.  6  S..  R.  16  E., 

Sec  1,  Jot  1; 

Sec21,NWyi: 

Sec  29.  SEVtSWV^. 
X  fl  S    R  17  F 

Sec? 6,  lots  1^  ind..  S'AJ^'Ey4.  SEViiNW^, 
NEViSW'A,  SEV4; 

Sec  29,  W%.NWy4. 

Sec  11,  EV4NEy4,  NEy4SEV4. 
T.  8  S..  R.  32  E., 

Sec  9.  E-WSRV,; 

Sec.  10,  WViSW%. 
T.  9  S.,  R.  17  E.. 

Sec  24,  NVi.N'/i,  S'/i.NEy*. 
T.9S.,R.18E„ 

Sec.  17  SWVi' 

Sec  18,  lots  1-7  incl.,  NE'A,  E«/4NWy4, 
NEyiSWy4.  N%.SEy4; 

Sec.  19.  lots  1-14  incl..  EV^SWy4: 

Sec  20.  lots  1-5  incl..  NEy4.  E^/tNWV*. 
NEy4SWy4; 

Sec  29.  loU  3-6  incl..  NViSWVi.  SEV;SWy4: 

Sec  30.  lots  1  and  2.  NEW.  EV^NWW. 
NVi,SEy4. 
T.  11  S.,  R.  32  E.. 

Sec  3.  lots  3  and  4.  SVb.NWy4; 

Sec  4.  SV^NEy4.  NV<ESWy4; 

Sec  5.  NMiSEy4,  SV^NWW. 
T.  13  S..  R.  19  E.. 

Sec  3a  lots  3  and  4. 

Til  Q.    D    *i>7  p 

Sec  20.  NEy4SWy4.  NV>!SEy4.  SEy4SEy4: 
Sec.  22,  SV^  excluding  mineral  patent; 
Sec  23,  lots  8,  9, 10, 14,  NViNWW. 

SW  y4NW  y4;  MS  497.  MS  615,  MS  673, 

MS  2473: 


Sec  24,  lots  1.  4.  9. 15.  NWy4NEy4.  NVi. 

SWy4NEy4.  NEy4NWV4.     NWsSEVi 

NWy4: 
Sec  25.  MS  4197: 
Sec27.  N'ANEW.NWVi: 
Sec28.NV4.WV4.SWV4; 
Sec  29.  SVi.N'^..  NV4.NEV«.  NWVH.NWVi: 
Sec.  36.  MS  4197. 
T.  16  S..  R.  22  E.. 
Sec  1.  SV4SWy4,  SWy4SEy4  excluding 

mineral  patent; 
Sec  2,  lots  12. 13, 14.  NWy4NWy4NWy4 

excluding  mineral  patent: 
Sec.  3.  lots  5.  8.  9. 10. 14-18  incl.; 
Sec  4.  lot  5,  NV4.SEy4.  SWy4SEy4; 
Sec  6.  lots  3-7  incl,  SE'/iNWy4.  EVi.SWy4: 
Sec  8,  NV4.SWW.  SWy4SWy4.  NWy4SEV4; 
Sec9.SWy4SWy4; 
Sec  10.  lots  1  and  2.  SWV4NEy4, 

Nwy4swy4: 

Sec  12.  NEV4SEy4.  SV«.SEy4  excluding 

mineral  patent; 
Sec  13,  lot  7,  NV4NEy4.  NEV4NWV4 

excluding  mineral  patent; 
Sec  17,  SWV4NEV4,  SEV4NWy4.  SEVi; 
Sec  18,  lot  4.  NV4.SEy4.  SEViSEyi; 
Sec21,WV4J>JWW: 
Sec  22.  MS  2356: 
Sec.  23.  lot  5.  MS  2356: 
Sec.  24,  lote  4-7  incl. 
T.  16  S..  R.  23  E.. 
Sec  4.  SEViNWy4,  NEV4SWy4; 
Sec  6.  lots  7  and  8: 
Sec  23.  lot  2.  SV4.  MS  585.  unpatented 

mineral  surveys: 
Sec.  24.  MS  588. 
T.  16  S..  R.  27  E.. 
Sec  34.  SEV4N'EV4.  NEy4SEy4. 

The  above  described  lands  will  be 
segregated  from  entry  under  the  mining 
laws,  except  the  mineral  leasing  laws, 
effective  upon  pubUcation  of  this  notice 
in  the  Federal  Register.  The  segregative 
e^ect  will  terminate  upon  issuance  of 
patent  to  the  State  of  Arizona  or  upon 
expiration  of  two  years  from  the 
effective  date,  or  by  publication  of  a 
Notice  of  Termination  by  the  Authorized 
Officer,  whichever  comes  first. 

Final  determination  of  disposal  will 
await  completion  of  an  environmental 
analysis. 

DATE:  For  a  period  of  up  to  and 
including  January  21, 1988,  interested 
parties  may  submit  comments  to  the 
Safford  District  Manager.  425  E.  4th 
Street,  Safford,  Arizona  85546. 
SUPPLEMENTAL  MFOflMATlON:  Detailed 
information  concerning  this  exchange  is 
available  at  the  Safford  District  Office. 
Ray  A.  Brady. 
District  Manager. 

Date:  November  24. 1987. 
(PR  Doc  K7-Z7937  Rled  l^-*-«7;  10«1  am] 

BIU.INQ  COOC  4310-33-M 
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COMMISSION 


Advisory  Committee  on  Reactor 
Safeguards;  Joint  Sut>committees  on 
Metal  Components  and  Thermal 
Hydraulic  Ptienomena;  Notice  of     j 
Meeting  | 

The  ACRS  Subcommittees  on  Metal 
Components  and  Thermal  Hydraulic 
Phenomena  will  hold  a  joint  meeting  on 
December  15. 1987,  Room  1046, 1717  H 
Street.  NW..  Washington,  DC 

To  the  extent  practical  the  meeting 
will  be  open  to  public  attendance. 
However,  protions  of  the  meeting  may 
be  closed  to  discuss  Westinghouse 
proprietary  information. 

The  agenda  for  the  subject  meetiny 
shall  be  as  follows: 
Tuesday.  December  15.  1967—8:30  a.m. 

until  the  conclusion  of  business 

The  Subcommittees  will  review:  (1) 
The  North  Anna  steam  generator  tube 
failure,  and  (2)  R.L  Johnson's  comments 
un  proposed  revision  to  acceptance 
criteria  for  the  ECCS  rule  with  respect  to 
steam  generator  tube  integrity. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Elpidio  Igne  (telephone  202/634-3267) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are     | 
urged  to  contact  the  above  named      | 
individual  one  or  two  days  before  tho 


scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Date:  December  1. 1987. 

Morton  W.  Libarkin. 

Assistant  Executive  Director  for  Project 
Review. 

|FR  Doc.  87-28019  Filed  12-»-87;  8:45  am] 

MLUNQ  CODE  7Saa.«1-M 


Regulatory  Guide;  Issuance, 
Availat>ility 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  1  to  Regulatory  Guide  5.62, 
"Reporting  of  Safeguards  Events," 
provides  an  approach  acceptable  to  the 
NRC  staff  for  determining  when  and 
how  an  event  should  be  reported.  These 
safeguards  events  are  those  that 
threaten  nuclear  activities  or  lessen  the 
effectiveness  of  a  security  system. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Post  Office  Box  37082. 
Washington,  DC  20013-7082,  telephone 
(202)  275-2060  or  (202)  275-2171.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road.  Springfield. 
VA  22161. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  Ist  day 
of  December  1987. 


For  the  Nuclear  Regulatory  Commission. 
Eric  S.  Bockiord, 

Director.  Off  ice  of  Nuclear  Regulatory 
Rest-arch. 

(FR  Doc.  H7-28020  Filed  12-4-87;  8:45  am) 
BHXING  CODE  7590-«1-M 


Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  stuff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permtis  and  licenses. 

Regulatory  Guide  1.156, 
"Environmental  Qualification  of 
Connection  Assemblies  for  Nuclear 
Power  Plants."  describes  a  method 
acceptable  to  the  NRC  staff  for 
environmental  qualification  of  quick- 
disconnect  connection  assemblies  for 
service  in  nuclear  power  plants.  The 
guide  endorses  IEEE  Std  572-1985. 
"Qualification  of  Class  IE  Connection 
Assemblies  for  Nuclear  Power 
Generating  Stations." 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Documents  Room,  1717  H  Street  NW., 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Post  Office  Box  37082, 
Washington,  DC  20013-7082,  telephone 
(202)  275-2060  or  (202)  27S-2171.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Ser\ice 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS.  5285  Port  Royal  Road.  Spiingfield. 
VA  22161. 

(5  U.S.C.  .'552(a)) 

Dated  at  Rockville.  Maryland,  this  1st  dii> 
of  December  1987. 
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For  the  Nuclear  Regulatory  Commission. 

Eric  S.  Beckjord. 

Director.  Office  of  Nuclear  Regulatory 
Research. 

|FR  Doc.  87-28021  Filed  12-4-87:  8:45  amj 

BILLING  CODE  TSM-OI-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 
ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Sumnury  of  Proposal(s) 

(1)  Collection  Title:  Request  for 

Termination  of  Supplementary 
Medical  Insurance 

(2)  Form(s)  Submitted:  N.A. 

(3)  Type  of  Request  Revision  of  a 

currently  approved  collection 

(4)  Frequency  of  Use:  On  occasion 

(5)  Respondents:  Individuals  or 

households 

(6)  Annual  Responses:  150 

(7)  Annual  Reporting  Hours:  13 

(8)  Collection  Description:  The  Board 

administers  the  Medicare  program 
for  persons  covered  by  the  Railroad 
Retirement  system.  The  request  will 
obtain  the  information  needed  by 
the  Board  to  terminate  an 
individual's  supplementary  medical 
insurance  under  the  program. 
Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  OMB  reviewer,  Elaina 
Norden  (202-395-7316).  Office  of 
Management  and  Budget,  Room  3002, 
New  Executive  Office  Building, 
Washington.  DC  20503. 
Pauline  Lohens, 

Director  of  Information,  Resources 
Management. 
\VB.  Doc.  87-27936  Filed  12-4-87;  8:45  am] 

BiLUNC  COOC  7MS-e«-« 


Proclamation  Regarding  Railroad 
Unemployment  Insurance  Account 

Pursuant  to  section  8(a)  of  the 
Railroad  Unemployment  Insurance  Act, 
the  Railroad  Retirement  Board  has 


determined,  and  hereby  proclaims,  that 
the  balance  to  the  credit  of  the  railroad 
unemployment  insurance  account  as  of 
the  close  of  business  September  30, 
1987,  was  a  deficit  of  $596,785,927.34. 
Based  on  this  balance  and  pursuant  to 
the  table  in  section  8(a]  of  the  Railroad 
Unemployment  Insurance  Act,  the 
contribution  rate  to  finance  the  railroad 
unemployment  insurance  program  for 
calendar  year  1988  shall  be  8.0  percent 

In  witness  whereof  the  members  of 
the  Railroad  Retirement  Board  have 
hereunto  set  their  hands  and  caused  its 
seal  to  be  affixed. 

Done  at  Chicago.  Illinois,  this  30th  day  of 
November,  1987. 
R.  A.  Gielow. 
Chairman. 
|.  0.  Crawford. 
Member. 

C  |.  Chamlierlain. 
Member. 

By  the  Railroad  Retirement  Board. 
(FR  Doc.  87-27935  Filed  12-4-87;  8:45  am] 

BILUNQ  CODE  7WS-01-II 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kermeth  A. 
Fogash.  (202)  272-2142 

Upon  Written  Request  Copy  A  vailable 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs.  Washington.  DC  20549 

Extension 

Rule  17a-8,  File  No.  270-53 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  17a-8  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78  et 
seq.)  which  requires  brokers  and  dealers 
to  make  and  retain  reports  and  records 
concerning  their  currency  and  foreign 
transactions.  Seven  thousand  (7,000) 
respondents  incur  a  cumulative  total  of 
two  hundred  and  fifty  (250)  burden 
hours  to  comply  with  the  rule. 

Submit  comments  to  OMB  Desk 
Officer:  Mr.  Robert  Neal,  (202)  395-7340, 
Office  of  Information  and  Regulatory 
Affairs.  Room  3228.  NEOB.  Washington. 
DC  20503. 
fonthan  G.  Katz, 
Secretary. 
November  30, 1987. 

[FTl  Doc.  87-27953  Filed  12-4-87;  8:45  am) 

BILUNO  CODE  WIO-OI-M 


Forms  Under  Review  By  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Co.Timission.  Office  of  Consumer 
Affairs.  450  Fifth  Street  NW.. 
Washington.  DC  20549 

Extension  of  Approval 

Rule  17Ab2-l  and  Form  CA-1.  File  No. 
270-203 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  17Ab2-l  (17  CFR 
240.17Ab2-l)  and  Form  CA-1  (17  CFR 
249b.200)  promulgated  under  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C  78  et  seq.)  requiring  clearing 
agencies  to  register  with  the 
Commission  and  meet  Commission 
standards. 

Submit  comments  to  OMB  Desk 
Officer  Mr.  Robert  Neal,  (202)  395-7340, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3228  NEOB.  Washington. 
DC  20503. 
{onathan  G.  Katz. 
Secretary. 
November  30, 1987. 

(FR  Doc.  87-27954  Filed  12-4-87;  8:45  amJ 

BILLING  CODE  M10-01-M 

Forms  Under  Review  by  the  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash.  (202)  272-2142 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  450  Fifth  Street.  NW.. 
Washington,  DC  20549 

Extension 

Rule  12f-2  and  Form  27;  File  No.  270- 
140.  Rule  12f-3  and  Form  28;  File  No. 
270-141,  Rule  24b-l;  File  No.  270-205 

Notice  is  hereby  given  that  pursuant 
to  the  Pape.nvork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance: 

Rule  12f-2  and  Form  27  under  the 
Securities  Exchange  Act  of  1934.  Rule 
12f-2  and  Form  27  are  designed  to 
inform  the  Commission  of  certain 
changes  in  securities  admitted  to 
unlisted  trading  privileges.  One 
respondent  incurs  a  cumulative  total  of 
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forty-two  burden  minutes  to  complv 
with  the  nile;  1 

Rule  12f-3  and  Form  28  under  thq 
Securities  Exchange  Act  of  1934.  Rule 
12f-3  and  Form  28  prescribe  the     T 
information  that  must  be  included  in  an 
application  for  notice  of  termination  or 
suspension  of  unlisted  trading 
privileges.  Five  respondents  incur  a 
cumulative  total  of  twenty  burden  hours 
to  comply  with  the  rule  and  Rule  24b-l 
under  the  Securities  Exchange  Act  of 
1934:  and  I 

Rule  24b-l  requires  a  national 
securities  exchange  to  keep  and  make 
available  for  pubhc  inspection  a  copy  of 
its  registration  statement  together  with 
any  exhibits  filed  with  the  Commission. 
Eleven  respondents  incur  a  cumulative 
total  of  twenty-five  burden  minutes  to 
comply  with  the  rule.  I 

Submit  comments  to  OMB  Desk 
Officer  Mr.  Robert  Neal.  (202)  395-7340. 
Office  of  Information  and  Regulation 
Affairs.  Office  of  Management  and 
Budget.  Room  3228,  NEOB.  Washington. 
DC  20503. 
Jonathan  G.  Kaiz, 
Secretary. 
November  30, 1987. 

[VR  Doc.  87-27955  Filed  12-4-87;  8:45  ani] 
BHJJNG  COOC  WKMI-M 


Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A, 
Fogash.  (202)  272-2142 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Consumer 
Affairs,  Washington.  DC  2054H 

Extension  of  Approval  I 

Hule  17  CFR  240.17a-22.  File  No.  270-87 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  17  CFR  240.1 7a-22 
promulgated  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78  et 
seq.)  which  generally  requires  registered 
clearing  agencies  to  send  the 
Commission  copies  of  material  that  they 
distribute  to  participants  and  other 
business  contacts.  Ten  respondents 
incur  nine  (9)  burden  minutes  to  comply 
with  this  rule. 

Submit  comments  to  OMB  Desk 
Officer  Mr.  Robert  Neal.  (202)  395-7340. 
Office  of  Information  and  Regulator^' 


Affairs,  Room  3228.  NEOB.  Washington. 
DC  20503. 
lonatlian  G.  Kat?.. 

Secretary. 

November  21, 1987. 

|FR  Doc.  87-27956  Filed  12-4-87;  8:45  am) 

BIUJNG  CODE  M10-01-M 


Forms  Under  Review  of  Office  of 
IManagement  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash.  (202)  272-2142 

Upon  Written  Request  Copy  A  vailuble 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington.  DC  20549 

Extension 

Rule  15c2-5.  File  No.  270-87 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  ct  seq.),  the  Securities 
and  E.\change  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  15c2-5  (17  CFR  240.15c2- 
5)  under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78  et  seq.)  which  requires 
brokers  or  dealers  to  prepare 
disclosures  and  to  satisfy  other 
requirements  when  extending  credit  in 
certain  transactions.  Fifty  (50) 
respondents  incur  a  cumulative  total  of 
twelve  (12)  burden  hours  to  comply  with 
the  rule. 

Submit  comments  to  OMB  Desk 
Officer  Mr.  Robert  Neal,  (202)  395-7340. 
Office  of  Information  and  Regulatory 
Affairs,  Room  3228.  NEOB,  Washington. 
DC  20503. 
Jonathan  G.  Katz. 
Secretary. 
NovemlMjr  27. 1987. 

(PR  Doc.  87-27957  Filed  12-4-87;  8:45  amj 

BnXINQ  COOC  M10-01-M 


[Rel  No.  IC-16153;  811-3600] 

Colonial  Penn  Variable  Account  A; 
Application  for  Order 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  fur  an 
order  under  the  Investment  Company 
Act  of  1940  ("the  1940  Act"). 

Applicant:  Colonial  Penn  Variable 
Account  A. 

Relevant  1940  Act  Sections:  Order 
requested  under  section  8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  September  2. 1987. 


Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  7. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

addresses:  Secretary,  SEC,  450  5th 
Street.  NW..  Washington.  DC  20549. 
Colonial  Penn  Variable  Account  A. 
Colonial  Penn  Plaza,  19th  and  Market 
Streets,  Philadelphia.  PA  19181. 

FOII  FURTHER  INFORMATION  CONTACT: 

Staff  Attorney  Nancy  M.  Rappa  (202) 
272-2058  or  Special  Counsel  Lewis  B. 
Reich  (202)  272-2061  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
apphcation;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Mary-land  (301)  253-4300). 

Applicant's  Representations 

1.  The  Applicant  is  a  segregated 
investment  account  established  by 
Colonial  Penn  Life  Insurance  Company 
("Colonial  Penn")  under  the  laws  of  the 
Commonwealth  of  Pennsylvania  on 
September  15. 1982.  The  Applicant  is  a 
unit  investment  trust  registered  under 
the  1940  Act. 

2.  Variable  annuity  contracts 
("Contracts ')  were  to  be  issued  by 
Colonial  Penn  through  the  Applicant  and 
purchased  by  individuals  for  retirement 
plans.  Colonial  Penn  began  o^ering  the 
Contracts  in  December,  1983. 

3.  The  sale  of  Contracts  was  not  as 
successful  as  Colonial  Penn  had  hoped 
and,  consequently,  the  assets  of  the 
Applicant  did  not  increase  significantly 
as  a  result  of  investment  through  the 
Contracts. 

4.  The  Board  of  Directors  of  Colonial 
Penn  determined  that  continued  efforts 
to  effect  new  sales  of  the  Contracts 
were  not  in  the  best  interests  of  the 
Contractholders  or  Colonial  Penn. 

5.  On  January  6. 1986,  the  Board  of 
Directors  of  Colonial  Penn  suspended 
indefinitely  the  offer  and  sale  of  its  new 
Contracts. 


6.  Contractholders  of  Contracts  issued 
by  Colonial  Penn  were  informed  of  the 
determination  to  cease  sales  of  new 
Contracts  in  a  notice  to  Contractholders 
dated  February  28, 1986,  and  mailed  to 
them  with  the  Annual  Reports  of  the 
Applicant  and  Colonial  Penn  Series 
Trust  (the  "Trust")  on  that  date. 

7.  As  described  in  the  notice,  the 
Contractholders  had  the  right,  pursuant 
to  sections  27(c)  and  22(e)  of  the  Act,  to 
surrender  their  Contracts  and  to  receive 
payment  of  the  accumulated  value 
thereof  less  any  applicable  taxes  or 
other  charges  up  to  the  time  that  the 
Trust  was  liquidated,  and  all 
Contractholders  chose  to  do  so. 

8.  In  a  related  action,  the  Shareholders 
of  the  Trust  decided  to  liquidate  the 
Trust  and  adopted  a  proposed  Plan  of 
Liquidation  at  a  Special  Meeting  of 
Shareholders  of  the  Trust  on  April  29, 
1986. 

9.  On  June  30. 1986,  there  were  no 
remaining  Contractholders  holding 
beneficial  interests  in  the  Trust. 
Thereafter,  the  assets  of  the  Trust  were 
liquidated  and  the  proceeds  distributed 
to  its  remaining  Shareholders. 

10.  After  the  last  remaining 
Contractholder  surrendered  his 
Contract,  the  Applicant  ceased  to 
engage  in  any  business  other  than  that 
necessary  to  wind  up  its  affairs. 

11.  All  expenses  related  to 
deregistration  under  the  Securities  Act 
of  1933  and  the  Act  have  been  paid  by 
Colonial  Penn. 

Applicant's  Conditions:  None. 

For  the  Commission,  by  the  Division  of 
investment  Management  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

Dale:  December  1. 1987. 
|FR  Doc.  87-28032  Filed  12-4-87;  8:45  amj 

BILUNG  CODE  W10-01-M 


[Rel.  No.  IC-16154;  811-3642] 

Colonial  Penn  Series  Trust;  Application 
for  Order 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("the  1940  Act"). 

Applicant:  Colonial  Penn  Series  Trust. 

Relevant  1940  Act  Sections:  Order 
requested  under  section  8(f)- 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  September  2. 1987. 


Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordering,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  7, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest.  Ser\'e  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with  the 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
address:  Secretary.  SEC.  450  5fh  Street. 
NW..  Washington.  DC  20549.  Colonial 
Penn  Series  Trust,  Colonial  Penn  Plaza, 
19th  and  Market  Streets,  Philadelphia, 
Pennsylvania  19181. 
FOR  FURTHER  INFORMATION  CONTACT: 
Staff  Attorney  Nancy  M.  Rappa  (202) 
272-2058  or  Special  Counsel  Lewis  B. 
Reich  (202)  272-2061  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  conunercial  copier  (800)  231-3282 
(in  Maryland  (301)  253-4300). 

Applicant's  Representations 

1.  The  Applicant  is  a  business  trust 
that  was  organized  under  the  laws  of  the 
Commonwealth  of  Massachusetts  on 
November  12, 1982.  The  Applicant  is  an 
open-end  diversified  management 
investment  company,  registered  under 
the  1940  Act. 

2.  Units  of  beneficial  interest  in  the 
Applicant  ("Shares")  were  sold  only  to 
Colonial  Penn  Life  Insurance  Company 
("Colonial  Penn")  and  Intramerica  Life 
Insurance  Company  ("Intramerica") 
(together,  the  "Insurance  Companies") 
to  fund  certain  variable  annuity 
contracts  (the  "Contracts")  issued  by  the 
Insurance  Companies  through  their 
respective  Variable  Accounts.  The 
Insurance  Companies  began  offering  the 
Contracts  in  December,  1983. 

3.  The  sale  of  Contracts  was  not  as 
successful  as  the  Insurance  Companies 
had  hoped  and,  consequently,  the  assets 
of  the  Applicant  did  not  increase 
significantly  as  a  result  of  investment 
through  the  Contracts. 

4.  The  Boards  of  Directors  of  the 
Insurance  Companies  determined  that 
continued  efforts  to  effect  new  sales  of 
the  Contracts  were  not  in  the  best 
interests  of  the  Contractholders  or  the 
Insurance  Companies. 


5.  On  January  6, 1986,  the  Board  of 
Directors  of  Colonial  Penn  suspended 
indifinitely  the  offer  and  sale  of  its  new 
Contracts  offered  by  that  company. 
Contractholders  of  Contracts  previously 
issued  by  Colonial  Penn  were  informed 
of  the  determination  to  cease  sales  in  a 
notice  to  Contractholders  dated 
February  28, 1986  and  mailed  to 
Contractholders  with  the  Annual 
Reports  of  Colonial  Penn  Variable 
Account  A  and  the  Applicant  on  that 
date. 

6.  On  March  19. 1986,  the  Board  of 
Directors  of  Intramerica  also  suspended 
indefinitely  the  offer  and  sale  of  its  new 
Contracts.  The  sole  Contractholder  of 
Contracts  issued  by  Intramerica  was 
informed  of  the  determination  to  cease 
sales  of  new  Contracts  issued  by 
Intramerica  in  a  notice  similar  to  that 
given  Colonial  Penn  Contractholders. 
which  notice  was  dated  April  7, 1986 
and  mailed  on  that  date. 

7.  At  their  meeting  on  March  25, 1986. 
the  Trustees  of  the  Applicant  considered 
the  suspension  by  the  Insurance 
Companies  of  sales  of  new  Contracts, 
and  the  effects  of  such  actions  on  the 
Applicant,  its  Shareholders,  and  the 
Contractholders. 

8.  Deliberate  consideration  of  each  of 
these  factors  and  others  led  the  Trustees 
to  recommend  to  Applicant's 
Shareholders,  in  proxy  materials 
distributed  prior  to  the  April  29, 1988, 
Special  Meeting  of  Shareholders  that  the 
Applicant  be  terminated  and  its  assets 
liquidated  in  accordance  with  its 
Declaration  of  Trust  and  the  Plan  of 
Liquidation. 

9.  On  March  25. 1986,  the  record  date 
for  determination  of  Contractholders 
entitled  to  receive  notice  of.  and  to  give 
instructions  with  respect  to  voting  at. 
the  Special  Meeting,  there  were  issued 
an  outstanding  4.842.786.205  Shares  of 
the  Applicant  in  the  following  classes: 
2.248,423.49  Shares  of  CP  Money  Market 
Portfolio:  299,739.442  Shares  of  CP 
Government  Securities  Portfolio: 
143,918,909  Shares  of  CP  Bond  Portfolio: 
54,021.865  Shares  of  CP  Growth 
Portfolio;  2,008,380.25  Shares  of  the 
Liquidity  Division  of  CP  Equity 
Generator  Portfolio:  and  88.302.249 
Shares  of  the  Equity  Generator  Portfolio. 

10.  The  proposed  Plan  of  Liquidation 
was  adopted  by  the  Shareholders  at  the 
April  29  Special  Meeting. 

11.  On  April  29. 1986.  the  liquidation 
date,  the  net  asset  value  of  the 
ownership  interest  of  each  Shareholder 
in  the  Applicant  was  determined. 

12.  Because  Contractholders  had  the 
right,  pursuant  to  sections  27(c)  and 
22(e)  of  the  Act,  to  surrender  their 
Contracts  and  to  receive  payment  of  the 
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respective  accumulated  values  thereof 
less  any  applicable  taxes  or  other 
charges  up  to  the  time  that  the  Trust 
v.-ds  liquidated,  and  all  Contractholders 
chose  to  do  so.  on  June  30, 1986.  there 
were  no  remaining  Contractholders 
holding  beneficial  interests  in  the 
Applicant.  The  sole  Shareholders  of  the 
Applicant  on  that  date  were  Colonial 
Penn  and  Intraroerica. 

13.  The  pro  rata  distribution  of  the 
assets  of  the  Applicant  to  the 
Shareholders  of  record,  the  Insurance 
Companies,  commenced  following 
necessary  approval  by  certain  state 
insurance  regulators  who  supervise  the 
activities  of  the  Insurance  Companies. 

14.  The  Applicant  currently  has  no 
assets  and  no  Shareholders. 

15.  After  the  Plan  of  Liquidation  was 
approved  by  the  Shareholders,  the 
Applicant  ceased  to  engage  in  any 
business  other  than  that  necessary  to 
wind  up  its  affairs.  I 

16.  All  expenses  of  liquidation         ' 
(excluding  all  brokerage  commission 
and  issue  and  transfer  taxes  or  fees]  and 
all  expenses  related  to  deregistration 
under  the  Securities  Act  of  1933  and  the 
Act  have  been  paid  by  Colonial  Penn  or 
Colonial  Penn  Investment  Advisors 
Corp.  the  investment  adviser  to  the 
Applicant. 

Applicant's  Conditions:  None. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegnted 
authority. 

lonathaa  G.  KaU. 

Secretary. 

Date:  December  1. 1987. 

|FR  Doc.  87-28033  Filed  :2-l-B7;  8:45  am 

(RateaM  No.  IC-16152/Fit«  No.  812-6835] 

Application  for  Exemption;  John 
Hancodc  Varlal>le  Ufe  Insurance  Co^ 
etaL 

agency:  Securities  and  Exchange 
Commission  ("SEC). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ('1940  Act"). 

Applicants:  John  Hancock  Variable 
Ufe  Insurance  Company  ("JHYLICO"). 
}ohn  Hancock  Variable  Life  Account  V 
(the  "Variable  Account")  and  John 
Hancock  Mutual  Life  Insurance 
Company  ("John  Hancock"). 

Relevant  1940  Act  Sections  and  Rules: 
Exemptions  requested  under  section  6(c) 
from  those  provisions  of  the  1940  Act 
and  those  rules  specified  in  paragraph 
(b)  of  Rule  6e-2  thereunder,  other  than 
section  7  and  8(a),  and.  in  addition, 
exemptions  horn  sections  2(a)(32). 


2(a)(35).  22(c).  26(a)(1),  26(a)(2).  27(a)(1). 
27(a)(3),  27(c)(1),  27(c)(2).  27(d)  and  27(f) 
and  Rules  6e2  (b)(1).  (b)(12),  (b)(13)(i), 
(b)(13)(ii).  (b)(13)(iii).  (b)(13)(iv). 
(b)(13)(v),  (b)(13)(viii)  and  (c)(4)  and 
22C-1  and  27f-l. 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  them  to  issue 
variable  life  insurance  policies  that 
provide  for  a  death  benefit  which  will 
not  always  vary  based  on  investment 
performance;  both  a  contingent  deferred 
sales  charge  and  a  sales  charge 
deducted  from  premiums,  neither  of 
which  are  subject  to  refunds;  deduction 
of  any  remaining  unpaid  policy  issue 
charge  on  lapse  or  surrender;  deduction 
from  the  policy. s  account  value  of  cost 
of  insurance  charges,  charges  for 
substandard  mortality  risks  and 
incidental  insurance  benefits,  and 
minimum  death  beneHt  guarantee  risk 
charges;  values  and  charges  based  on 
the  1980  Commissioners.  Standard 
Ordinary  Mortality  Tables:  waiver  of 
front-end  sales  charges  in  certain  cases: 
the  holding  of  mutual  fund  shares 
funding  the  issuer.s  separate  account 
without  the  use  of  a  trustee,  in  an  open 
account  arrangement  and  without  a  trust 
indenture;  and  a  "free  look"  right  which 
may  provide  for  the  return  of  amounts 
other  than  total  premiums  paid  upon 
cancellation  of  a  policy. 

Filing  Date:  August  18. 1987;  amended 
on  November  12,  2987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  Application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
Application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  Commission  by  5:30 
p.m.,  on  December  24, 1987.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  Commission,  along 
with  proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  SEC,  4.'>0  Fifth 
Street  NW..  Washington.  DC  20549. 
Applicants.  John  Hancock  Place.  Boston. 
Massachusetts  02117. 
FOR  FURTHER  INFORMATION  CONTACT. 
David  S.  Goldstein,  Attorney  (202)  272- 
2622  or  Lewis  B.  Reich.  Special  Counsel 
(202)  272-2061  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
Application;  the  complete  Application  is 
available  for  a  fee  from  either  the 


Commission's  Public  Reference  Branch 
in  person  or  the  Commission's 
commercial  copier  (800)  231  3282  (in 
Maryland  (301)  258-4300). 

Applicants'  Representations 

1.  JHVLICO  is  a  stock  life  insurance 
company  organized  under 
Massachusetts  law.  The  Variable 
Account  is  a  separate  investment 
account  of  JHVLICO  registered  under 
the  1940  Act  as  a  unit  investment  trust. 

2.  The  death  benefit  under  a  Policy  is 
the  greater  of  (a)  the  guaranteed  death 
benefit  or  (b)  the  amount  of  assets 
earning  a  return  for  the  Policy  ("Account 
Value")  multiplied  by  a  factor  sufficient 
to  qualify  the  Policy  as  life  insurance  for 
federal  income  tax  purposes.  The  death 
benefit  under  the  Policy  will  vary  based 
on  investment  performance  when  the 
latter  computation  of  death  benefit  is 
greater.  The  death  benefit  can  also  varj' 
based  on  investment  performance  when 
excess  Account  Value  is.  at  the  Policy 
owner.s  option,  applied  to  increase  the 
guaranteed  death  benefit. 

3.  Excess  Account  Value  may  result 
from  favorable  investment  performance, 
JHVLICO.s  deduction  of  Policy  charges 
at  less  than  the  maximum  guaranteed 
rates,  or  the  payment  of  premiums  in 
excess  of  the  required  premiums.  Excess 
Account  Value  may  also,  at  the  Policy 
owners  option,  be  applied  to  reduce  the 
amount  of  the  level  premiums  which 
must  be  paid  in  the  future. 

4.  The  required  premiums  under  a 
Policy  are  based  on  either  a  "level" 
schedule  or  a  "modified"  schedule.  The 
modified  premiums  are  lower  until  the 
insured  reaches  age  72,  at  which  time  a 
"premium  recalculation"  is  performed,  if 
tlie  Policy  owner  has  not  previously 
elected  to  have  the  premium 
recalculated.  The  premium  recalculation 
may  result  in  lower  or  higher  subsequent 
required  premiums. 

5.  Within  limits,  premiums  in  excess 
of  the  required  premiums  may  be  paid, 
and  required  premiums  may  be  paid  in 
advance.  If  the  Account  Value  is 
sufilciently  high  at  the  beginning  of  any 
Policy  year,  no  required  premium  need 
be  paid  for  that  year.  Policy  owners  may 
also  elect  to  reduce  the  amount  of 
guaranteed  death  benefit,  to  the  extent 
of  any  prior  increases.  Policy  loans  are 
also  available  and  excess  Account 
Value  may  be  withdrawn  from  the 
Policy  without  imposition  of  any 
contingent  deferred  charges. 

6.  Generally  speaking,  higher  death 
benefits  require  higher  cost  of  insurance 
deductions,  which  in  turn  result  in  lower 
cash  values.  It  is  desirable  that 
purchasers  be  free  to  choose  a  benefit 
structure  which  they  believe  suits  their 


own  needs  with  respect  to  the 
relationship  of  cash  value,  death  benefit 
and  investment  performance. 

7.  JiWLICO  will  deduct  d  premium 
expense  charge  of  7%  of  each  premium 
paid.  This  deduction  is  for  sales 
expenses  (4.5%)  and  state  premium 
taxes  (2.5%).  JHVLICO  will  also  deduct 
a  contingent  deferred  sales  charge  upon 
surrender  or  lapse  of  a  Policy  during  the 
first  fourteen  Policy  years.  The 
contingent  deferred  sales  charge  is  a 
percentage  of  the  lesser  of  (a)  the  total 
amount  of  premiums  paid  before  the 
date  of  surrender  or  lapse  or  (b)  the  sum 
of  the  "modified"  premiums  due  on  or 
before  the  date  of  surrender  or  lapse. 

8.  In  addition  to  the  basic  level  or 
modified  premiums  under  a  Policy,  the 
required  premium  for  each  Policy  year 
includes  an  additional  amount  if  the 
insured  is  in  a  substandard  risk  category 
or  if  optional  fixed  insurance  benefits 
have  been  added  to  the  Policy  by  rider. 
Part  of  this  additional  premium  will  be 
collected  by  JHVLICO  out  of  any 
premium  payments  which  are  paid 
during  the  year.  The  remaining 
additional  premium  will  be  deducted 
from  cash  value  in  equal  monthly 
installments  during  the  year. 

9.  The  deduction  of  part  of  the  sales 
charge  as  a  deferred  charge  on 
surrender  or  lapse  will  be  more 
favorable  to  Policy  owners  than 
deduction  of  the  same  amount  of  charge 
from  premiums:  first,  the  amount  of  the 
Policy  owner's  premium  payment  that 
will  be  allocated  to  the  Variable 
Account,  and  be  available  to  earn  a 
return  for  the  Policy  owner,  will  be 
greater  than  it  would  be  if  the  sales 
charge  were  deducted  from  premiums; 
second,  a  Policy  owner  who  holds  a 
Policy  for  a  sufficient  period  of  time 
obtains  the  benefit  of  the  gradual 
decline  of  the  contingent  deferred  sales 
charge  to  zero;  third,  if  JHVUCO  is  not 
permitted  to  charge  a  sales  load  in  the 
form  of  a  contingent  deferred  charge,  it 
would  have  to  deduct  the  sales  load 
entirely  from  the  premiums,  thereby 
charging  persisting  Policy  owners  more 
than  may  otherwise  be  necessary  to 
recover  the  distribution  costs 
attributable  to  such  Policy  owners.  The 
sales  load  structure  provides  greater 
equity  among  Policy  owners  than  would 
a  nondeferred  sales  load. 

10.  The  total  dollar  amount  of  sales 
load  under  a  Policy  is  no  higher  than 
that  permitted  by  Rule  6e-2(b)(13)  for  a 
conventional  sclieduled  premium 
variable  life  insurance  policy,  and  a 
Policy  owner  who  surrenders  or  lapses 
prior  to  the  fifteenth  Policy  year  pays  no 
more  dollars  in  sales  load  than  could  be 
charged  if  the  load  were  deducted 
entirely  from  premiums. 


11.  JHVLICO  imposes  an  issue  charge 
of  $240  per  Policy  and  $.48  per  $1,000  of 
initial  guarnteed  death  benefit.  This 
charge  is  for  estimated  administrative 
expenses  and  is  deducted  on  a  pro  rata 
basis  each  month  in  48  equal  monthly 
installments.  If  a  Policy  is  surrendered 
or  lapses,  any  amount  of  the  issue 
charge  not  yet  deducted  will  be 
deducted  from  the  proceeds. 

12.  Imposition  of  the  administrative 
charge  for  issuance  expenses  in  48 
monthly  installments  is  more  favorable 
to  Policy  owners  than  a  charge  deducted 
entirely  from  premiums  or  from  Account 
Value  in  the  first  Policy  year.  The 
reduction  of  the  owner's  investment  in 
the  Variable  Account  less  than  it  would 
be  were  this  charge  taken  in  full  in  the 
first  Policy  year.  This  results  in  a  larger 
Account  Value  initial^  earning  a  return 
for  the  Policy  owner.  If  JHVLICO  did  not 
collect  any  uncollected  issue  charge 
upon  surrender  or  lapse,  the 
surrendering  or  lapsing  Policy  owner 
would,  in  effect,  escape  paying  his  or 
her  fair  share  of  issue  expenses. 

13.  JHVLICO  does  not  anticipate 
making  a  profit  on  the  issue  charge.  The 
amount  of  the  charge  is  the  same  as  it 
would  have  been  if  it  were  designed  as  a 
front-end  periodic  charge.  The  charge 
does  not  take  into  account  the  "time 
value"  of  money. 

14.  Cost  of  insurance  charges  will  be 
deducted  from  Account  Value  on  the 
first  day  of  each  Policy  month  at  rates 
that  do  not  exceed  those  prescribed  in 
the  1980  Commissioners'  Standard 
Ordinary  Mortality  Tables  ( "1980  CSO 
Tables").  Deduction  of  these  charges 
from  Account  Value  is  reasonable  and 
in  accordance  with  the  practice  of  most 
other  variable  life  insurance  policies. 

15.  Deduction  of  a  portion  of  the 
charges  for  substandard  risks  and 
incidental  insurance  benefits  from 
Account  Value  is  also  reasonable  and 
appropriate.  If  all  such  charges  were 
required  to  be  deducted  solely  from 
premiums,  it  would  be  necessary  for 
JHVLICO  to  (a)  reduce  the  premium 
flexibility  under  the  Policy  and/or  (b) 
further  limit  the  classes  of  insureds  for 
whom  the  Policy  will  be  available  and 
limit  or  eliminate  the  kinds  of  rider 
benefits  JHVLICO  intends  to  make 
available. 

16.  JHVLICO  imposes  three  death 
benefit  guarantee  risk  charges 
(collectively  "Guarantee  Risk  Charges "): 
A  monthly  charge  of  up  to  $.03  per 
$1,000  of  the  amount  of  guaranteed 
death  benefit  which  has  not  been 
purchased  with  excess  Account  Value; 
up  to  3%  of  the  amount  of  any  excess 
Account  Value  applied  to  increase  the 
guaranteed  death  benefit  or,  for  a  Policy 
operating  on  a  level  required  premium 


schedule,  to  reduce  the  amount  of  sur.h 
level  premiums;  and  up  to  3%  of  the 
amount  applied  on  a  premium 
recalculation  for  a  modified  premium 
Policy  where  the  new  level  premium  is 
less  than  what  it  would  have  been  had 
the  Policy  originally  been  issued  on  a 
level  premium  basis.  These  charges 
compensate  JHVLICO  for  the  risk  thai 
JHVLICO  assumes  in  guaranteeing 
death  benefits  under  the  Policies, 
including  the  risk  that  the  Account 
Value  will  not  be  sufficient  to  support 
the  guarantees. 

17.  This  method  of  assessing  the  risk 
charges  for  the  death  benefit  guarantees 
permits  each  Policy  owner  to  pay 
charges  more  commensurate  with  the 
risks  under  his  or  her  own  Policy.  It  is 
more  appropriate  and  equitable  to 
deduct  these  charges  from  the  Account 
Value  than  from  premiums.  The 
Guarantee  Risk  Charges  imposed  upon 
application  of  excess  Account  Value  or 
premium  recalculation  cannot  be 
deducted  from  premiums  because  no 
premium  payments  are  involved  in  those 
transactions. 

18.  The  level  of  the  Guaranteed  Risk 
Charges  is  reasonable  in  relation  to  the 
risks  assumed  by  JHVLICO  under  the 
Policy  and  JHVLICO  has  concluded  that 
a  reasonable  likelihood  exists  that  the 
distribution  financing  arrangement  of 
the  Variable  Account  will  benefit  the 
Variable  Account  and  Policy  owners. 
The  methodology  used  to  support  the 
first  representation  is  an  analysis  of  its 
mortality  risks,  taking  into  account  such 
factors  as  JHVLICO's  contractual  right 
to  increase  insurance  charges  above 
current  levels,  the  level  of  risk  inherent 
in  the  various  insurance  benefits 
provided  by  the  Policy  and  the 
possibility  of  "anti-selection"  risks 
resulting  from  Policy  owners,  exercise  of 
the  various  flexibility  features  under  the 
Policy,  all  based  on  JHVLICO's  and  John 
Hancock's  experience  with  other 
insurance  products. 

19.  Maximum  cost  of  insurance 
charges  based  on  the  1980  CSO  Tables 
are  generally  lower  than  those  based  on 
the  1958  Commissioners'  Standard 
Ordinary  Mortality  Table  ("1958  CSO 
Table  ■).  In  establishing  premium  rates 
and  determining  reserve  liabilities  for 
the  Policies,  JHVUCO  also  uses  the  1980 
CSO  Tables.  For  the  most  part  this  will 
result  in  lower  charges  and  higher  Policy 
values  than  if  those  charges  were  based 
upon  the  1958  CSO  Table.  Furthermore, 
the  mortality  rates  refiected  in  the  1980 
CSO  Tables  more  nearly  approach  the 
mortality  experience  which  will  pertain 
to  the  Policy. 

20.  JHVLICO  will  waive  the  portion  of 
the  sales  charge  otherwise  deducted 
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from  each  premium  paid  on  a  policy 
with  an  initial  guaranteed  death  benefit 
of  S250.000  or  higher.  The  continuation 
of  this  waiver,  however,  is  not         i 
contractually  gtiaranleed.  and  the  i 
waiver  may  be  withdrawn  or  modified 
by  IHVUCO  at  any  time. 

21.  Because  the  initial  guaranteed 
death  benefit  may  be  reduced  after 
is«ue.  it  is  possible  that  the  waiver  could 
apply  at  some  times  with  respfM^t  to  a 
given  Policy  and  not  at  a  subsequent 
time  with  respect  to  the  same  Policy. 

22.  Waiver  of  these  charges  will  nut 
unduly  complicate  the  sales  charge 
structure,  the  waiver  will  clearly  be  of 
beneHt  to  those  for  whom  it  applies,  and 
the  operation  of  the  sales  charge  waiver 
will  be  fully  disclosed  in  the  prospectus 
pertaining  to  the  Policies. 

23.  The  fact  that  the  front-end  sales 
charge  may  apply  with  respect  to  some 
premium  payments  but  not  other 
premium  payments  under  a  Policy 
results  soley  from  the  action  of  Policy 
owners  in  exercising  the  flexibility 
features  under  a  Policy.  These  flexibility 
features  are  desirable  from  the 
standpoint  of  Policy  owners. 

24.  Holding  shares  of  underlying 
management  investment  companies  in 
uncertifled  form  contributes  to 
efficiency  in  the  purchase  and  sale  of 
such  shares  by  separate  accounts  and 
generally  saves  costs. 

25.  Under  the  laws  of  some  states, 
JHVUCO  may  now  or  in  the  future  may 
be  required  to  credit  investment  losses 
and  gains  during  the  free  look  period  to 
Policy  owners  who  exercise  their  free 
look  right.  In  such  cases,  and  under  the 
terms  of  the  Policy,  JHVLICO  will  refund 
the  sum  of  the  Account  Value  as  of  the 
date  JHVUCO  receives  the  returned 
Policy,  plus  the  sum  of  all  charges 
deducted  from  premium  payments  and 
all  other  charges  imposed  on  amounts 
allocated  to  the  Variable  Account. 

26.  The  exemptions  requested  are 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  Policy  and 
provisions  of  the  1940  Act. 

Applicants' Conditioiis 

Applicants  agree  that  if  the  requested 
order  is  granted,  such  order  will  be 
expressly  conditioned  on  Applicants' 
compliance  with  the  following 
conditions  and  undertakings: 

1.  IHVUCO  will  keep  and  make 
available  to  the  Commission  on  request 
a  memorandum  setting  forth  the  basis  of 
its  first  representation  in  paragraph  17 
above. 

2.  The  Variable  Account  will  invest 
only  in  management  investment 
companies  that  have  undertaken,  in  the 


event  they  should  adopt  any  plan  under 
Rule  12b-l  to  finance  distribution 
expenses,  to  have  a  board  of  directors,  a 
majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  such  plan. 

3.  JHVUCO  wiU  keep  and  make 
available  to  the  Commission  on  request 
the  documents  or  memoranda  used  to 
support  representations  in  paragraph  17 
above. 

4.  With  respect  to  the  requested  relief 
from  certain  provisions  of  section  26, 
JHVUCO  shall  comply  with  all  other 
applicable  provisions  of  section  28  as  if 
it  were  a  trustee  or  custodian  for  the 
Variable  Account:  shall  file  with  the 
insurance  regulatory  authority  of 
Massachusetts  an  annual  statement  of 
its  financial  condition  in  the  form 
prescribed  by  the  National  Association 
of  Insurance  Commissioners,  which 
most  recent  statement  indicates  that  it 
has  a  combined  capital  and  surplus  of 
not  less  then  $1,000,000:  shall  be 
examined  from  time  to  time  by  the 
insurance  regulatory  authority  of 
Massachusetts  as  to  its  financial 
condition  and  other  affairs;  and  shall  be 
subject  to  supervision  and  inspection 
with  respect  to  its  separate  account 
operations. 

For  the  SRC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
November  30, 1987. 
[FR  Doc.  87-27960  Filed  12-4-87:  a-45  am] 

MIXINO  OOOf  MtO-Ot-H 


[FNe  Na  1-3197 

Issuer  Delisting;  Application  To 
Withdraw  From  Usttng  and 
Registration;  The  Uonel  Corporation 
(Common  Stock,  $.10  Par  Value) 

December  1. 1987. 

The  Uonel  Corporation  ("Company"!, 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  from  listing  and 
registration  on  the  Pacific  Stock 
Exchange,  Inc.  ("PSE").  The  Company's 
common  stock  is  also  listd  and 
registered  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  on  the  PSE 
include  the  following: 

The  Company  wishes  to  centralize 
and  localize  the  market  for  its  stock  in 
the  New  York  area  and  sees  no  reason 


to  continue  listing  its  stock  on  two 
separate  exchanges.  The  Company  will 
continue  tohav*  ttd  stock  traded  on  the 
Amex.  The  Company  feels  that  such  a 
move  will  result  In  a  more  efficient 
trading  market  for  its  stock  while 
resulting  in  a  significant  savings  for  its 
shareholders. 

Any  interested  person  may,  on  or 
before  December  22, 1987,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  Washington, 
DC  20549,  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  forihe 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Conunissioa  by  the  Divisios  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  87-28034  Filed  12-4-^;  8:4$  am) 
nuMQ  cooe  soio-at-ii 


[FN*  Na  1-M62] 

Issuer  Delisting:  Application  To 
Withdraw  From  Usting  and 
Registration;  Mark  iV  Industries,  Inc. 
(Common  Stock,  $.01  Par  Vakie) 

December  1. 1987. 

Mark  IV  Industries,  Ina  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(d)  of  the 
Seciu-ities  Exchange  Act  of  1934 
("Act")  and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  specified 
securities  from  Usting  and  registration 
on  the  American  Stock  Exchange.  Inc. 
("Amex").  The  Company's  common 
stock  recently  began  trading  on  the  New 
York  Stock  Exchange  ("NYSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

The  Company  considered  the  direct 
and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  stock  and  believes  that  dual  listing 
would  fragment  the  market  for  its 
common  stock 

Any  interested  person  may,  on  or 
before  December  22. 1987,  submit  by 
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letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  Washington, 
DC  20549,  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piirsusnt  to  delegated 
authority. 

Jonatlian  G.  Katz, 

Secretary, 

[FR  Doc.  87-28035  Fded  12-4-87:  8:45  am] 

BHXINQ  COOC  SeiO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending 
Novemt)er  27, 1987 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  408, 
409,  412,  and  414.  Answers  may  be  filed 
within  21  days  of  date  of  filing. 

Docket  No.  45306 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  November  23. 1987. 

Subject:  South  Atlantic  Fares. 

Proposed  Effective  Date:  January  1, 
1988. 

Docket  No.  45307 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  November  23, 1987. 

Subject:  Australia-Europe  Fares. 

Proposed  Effective  Date:  January  1, 
1988. 

Docket  No.  45366 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  November  23, 1987. 

Subject-  Within  So.  West  Pacific 
Fares. 

Proposed  Effective  Date:  October  1, 
1987-March  1, 1988. 

Docket  No.  45309 

Parties:  Members  of  International  Air 
Transport  Association. 
Date  Filed:  November  23. 1987. 
Subject-  Articles  of  Asia. 


Proposed  Effective  Date: 
Phyllis  T.Kaykir, 

Chief,  Documentary  Services  Division. 
(FR  Doc  87-27970  Filed  12-4-87;  8:45  am] 

MLUNO  COOC  4S10-S2-M 

DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  December  1. 1987. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submi8sion(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0198 

Form  Number  ATF  REC  5110/03— ATP 
F  5110.28 

Type  of  Review:  Extension 

Title:  Distilled  Spirits  Plant  (DSP) 
Processing  Records  and  Report 

Description:  The  information  collected 
is  necessary  to  account  for  and  verify 
the  processing  of  distilled  spirits  in 
bond.  It  is  used  to  audit  plant 
operations,  monitor  industry  activities 
for  the  efficient  allocation  of 
personnel  resources  and  the 
compilation  of  statistics. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Burden:  4,176  hours. 

OMB  Number  1512-0205 

Form  Number  ATF  REC  5110/01— ATF 
F  5110.40 

Type  of  Review:  Extension 

Title:  Distilled  Spirits  Plants  (DSP) 
Production  Records  and  Report 

Description:  The  information  collected 
is  used  to  account  for  proprietor's  tax 
liability,  adequacy  of  bond  coverage 
and  protection  of  the  revenue.  The 
information  also  provides  data  to 
analyze  trends  in  the  industry,  and 
plan  efficient  allocation  of  field 
resources,  audit  plant  operations  and 
compiliation  of  statistics  for 
government  economic  analysis. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 


Estimated  Burden:  3.024  hours. 

OMB  Number  1512-0206 

Form  Number  ATF  REC  5110/06— ATF 
F  5110.41 

Type  of  Review:  Extension 

Title:  Applications,  Miscellaneous 
Requests  and  Notices  for  Distilled 
Spirits  Plants 

Description:  The  information  provided 
by  applicants  assists  ATF  in 
determining  eligibility  and  providing 
for  registration.  These  eligibility 
requirements  are  for  persons  who 
wish  to  establish  distilled  spirits 
plants  operations.  However,  both 
statutes  and  regulations  allow  for 
variances  from  the  regulations  and 
this  information  provides  data  to 
permit  a  variance. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Burden:  1,816  hours. 

OMB  Number  1512-0207 

Form  Number  ATF  REC  5110/04— ATF 
F  5110.43 

Type  of  Review:  Extension 

Title:  Distilled  Spirits  Plant  (DSP) 
Denaturation  Records  and  Reports 

Description:  The  information  collected 
is  necessary  to  account  for  and  verify 
the  denaturation  of  distilled  spirits.  It 
is  used  to  audit  plant  operations, 
monitor  the  industry  for  the  efficient 
allocation  of  personnel  resources,  and 
compile  statistics  for  government 
economic  planning  and  analysis. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Burden:  1,044  hours. 

OMB  Number  1512-0341 

Form  Number  ATF  REC  5150/8 

Type  of  Review:  Extension 

Title:  Stills-Notices.  Registration  and 
Records 

Description:  This  information  collection 
requirement  is  used  to  account  for  and 
regulate  the  distillation  of  spirits.  As 
there  could  be  a  substantial  tax 
revenue  loss  that  would  be  incurred 
through  the  illegal  distillation  of 
spirits,  the  data  collected  identifies 
the  manufacturers,  vendors  and  users 
of  spirits  as  well  as  providing  an 
accounting  of  stills  and  other 
apparatus. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Burden:  21  hours. 

OMB  Number  1512-0192 

Form  Number  ATF  REC  5110/02— ATF 

F  5110.11 
Type  of  Review:  Extension 
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Title:  Distilled  Spirits  Plants 
Warehousing  Records  and  Reports 

Description:  The  information  colleattd 
is  used  to  account  for  proprietor's  tax 
liability,  adequacy  of  bond  coverage 
and  protection  of  the  revenue.  The 
information  also  provides  data  to 
analyze  trends,  audit  plant  operatt(m.s. 
monitor  industry  activities  and 
compliance  to  provide  for  an  efficient 
allocation  of  field  personnel  plus 
provide  for  economic  analysis. 

Respondents:  Businesses  or  other  foi;- 
profit.  Small  businesses  or 
organizations. 

Estimated  Burden:  5,928  hours. 
Clearance  Officer:  Robert  Masarsky, 

(202)  566-7077.  Bureau  of  Alcohol. 

Tobacco  and  Firearms,  Room  7011. 1200 

Pennsylvania  Avenue,  NW., 

Washington,  DC  20226. 
OMB  Reviewer  Milo  Sunderhauf, 

(202)  395-6880,  Office  of  Management 

and  Budget,  Room  3208.  New  Executive 

Office  Building.  Washington.  DC  20503. 

Dale  A.  Mofgan,  { 

Departmental  Reports  Management  OtfiOT. 

(FR  Doc  87-28036  Filed  12-4-87;  a-45  amj 

anXMG  COM  «10-2$-M 


UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  Coltectipn 
Requirements  Under  OMB  Review  j 

agemcy:  United  States  Information 

Agency. 

action:  Notice  of  reporting 

requirements  submitted  for  OMB 

review. 

SUMMARY:  Under  tlie  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
Chapter  35).  agencies  are  required  tc 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  Agency  has  made  such  a 
submission.  In  accordance  with  40 
U.S.C  486(c)  Executive  Order  12352. 
March  17. 1982.  USIA  is  hereby  givef 
authority  to  solicit  "Information 
Collection  in  Support  of  USIA 
Acquisition  Process".  Respondents  uill 
be  required  to  respond  only  one  tim0. 
DATE  Comments  must  be  received  by 
December  15, 1987. 

Copies:  Copies  of  the  Request  for 
Clearance  (SF-83),  supporting 
statement,  transmittal  letter  and  other 
documents  submitted  to  OMB  for      i 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments  on 
the  items  listed  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 


Affairs  of  OMB.  Attention:  Desk  OfHcer 
for  USIA  and  also  to  the  USIA 
Clearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Retta 
Graham-Mall,  United  States  Information 
Agency,  M/AS.  301  Fourth  St..  SW.. 
Washington.  DC  20547.  Telephone  (202) 
465-7501,  and  OMB  review:  Francine. 
I'icoult,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New- 
Executive  Office  Building.  Washington. 
DC  20503.  Telephone  (202)  395-7340. 
SUPPtEMENTARY  INFORMATION: 

Title:  "Information  Collection  in 
Support  of  USIA  Acquisition  Process". 

Abstract:  Information  Collection  from 
the  public  is  necessary  to  evaluate  bids 
and  responses  from  potential  suppliers 
for  supplies,  services  and  hardware  for 
the  purpose  of  making  awards  in 
conformance  with  rules  and  regulations 
governing  procurement  of  federal 
government  departments  and  agencies. 

Proposed  Frequency  of  Responses: 
No.  of  Respondents:  964.  Recordkeeping 
Hours:  255.  Total  Annua!  Burden: 
245.820. 

Dutu:  Novt-mber  25.  1987. 
Charles  N.  Canestro, 

Federal  Register  Liason. 

(FR  Doc.  87-27938  Filed  12-4-Br:  8:45  am)     - 

BIUJNG  CODE  n>0-C\-tt 


Reporting  and  Information  Collection 
Requirements  Under  OMB  Review 

agency:  United  States  Information 

Agency. 

action:  Notice  of  reporting 

requirements  si'bmitted  for  OMB 

review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  Agencies  are  required  to 
submit  proposed  or  established 
reporting  and  record  keeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  Agency  has  made  such  a 
submission.  USIA  is  required  to  conduct 
Exchange  Programs  in  accordance  with 
I»ub.  L  87-256. 

The  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961.  USIA  is 
requesting  approval  of  the  extension  of 
a  program  OMB-3116-0159,  which 
requires  prospective  grantees  who  need 
financinl  assistance  in  conducting 
exchange  programs  with  foreign 
countries  involving  young  people. 
Responses  will  be  required  to  respond 
only  one  time. 

DATE:  Comments  must  be  received  by 
December  15, 1987. 


Copies:  Copies  of  the  Request  for 
Clearance  {SF-83),  supporting 
statement,  transmittal  letter  and  other 
documents  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments  on 
the  items  listed  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  USIA  and  also  to  the  USI.\ 
Clearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer,  Retta 
Graham-Hall,  United  States  Information 
Agency,  M/AS.  301  Fourth  St..  SW.. 
Washington,  DC  20547.  Telephone 
(202)485-7501.  and  OMB  review: 
Francine  Picoult,  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Telephone  (202)395-7340. 
SUPPLEMENTARY  INFORMATION: 

Title:  "Guidelines  for  Proposals 
Submitted  to  the  I'SIA  Youth  Exchange 
Program". 

Abstract:  This  information  collection 
is  a  program  of  selective  assistance 
through  limited  grant  support  to  private 
not-for-profit  organizations.  The  purpose 
is  to  encourage  increase  in  level  and 
quality  of  Youth  Exchanges  between  the 
United  States  and  other  countries  to 
strengthen  shared  understanding  of  and 
commitment  to  basic  democratic  value. 

Proposed  Frequency  of  Responses: 
No.  of  Respondents:  100;  Recordkeeping 
Hours:  10;  Total  Annual  Burden:  1.000. 

Dated:  November  25. 1987. 
Charles  N.  Canestro, 
Federal  Register  Liaison. 
[FR  Doc.  87-27939  Filed  12-4-87: 8:45  amj 
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English-as-a-Foreign  Language/ 
English-as-a-Second  Language; 
Summer  Training  Institute  for  African 
Countries 

Summary 

Under  the  auspices  of  its  Teacher, 
Text,  Technology  flTT)  program,  the 
Bureau  of  Educational  and  Cultural 
Affairs  of  the  United  States  Information 
Agency  (USIA)  plans  to  sponsor  an 
English-as-a-Foreign  Language  (EFL)/ 
English-as-a-Second  Language  (ESL) 
Summer  Institute.  Participants  will 
include  twenty-five  English  teachers, 
teacher  trainers,  inspectors,  and 
curriculum  specialists  and  supervisors 
from  eleven  non-English-speaking 
African  countries.  Approximately  two 
participants  will  be  recruited  from  each 
of  the  following  countries:  Burundi,  Cap<! 
Verde.  Cote  D'lvoire.  Guinea-Bissau. 
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Mozambique,  Niger,  Rwanda.  Sao  Tome. 
Somalia.  Togo,  and  Zaire.  Participants 
will  be  recruited  from  schools, 
universities,  teacher  training 
institutions,  and  national  ministries  of 
education.  Minimum  qualiflcations  for 
participants  will  be  a  two-year  teacher 
training  diploma  beyond  secondary 
school  in  addition  to  at  least  three  years' 
classroom  teaching  experience.  Very 
few  (if  any]  participants  will  have 
studied  in  or  have  visited  the  United 
States.  USIA  seelis  detailed  proposals 
from  U.S.  institutions  of  highiier 
education  which  have  an  acknowledged 
reputation  in  the  field  of  EFL/ESL  and 
special  expertise  in  administering  cross- 
cultural  programs. 

As  a  summer  project  of  the  Agency's 
TTT  program,  the  primary  objective  of 
the  Institute  will  be  to  further  TTT  goals. 
The  goals  of  TTT  are  to  support  the 
efforts  of  select  African  countries  to 
upgrade  secondary  education  £md 
related  teacher  training  in  English,  math, 
science,  and  other  fields.  The  general 
objective  of  the  Institute  is  to  encourage 
the  upgrading  of  English  teaching  in  a 
select  group  of  non-English-speaking 
African  countries  which  are  now,  or 
have  been  participating  In  the  TTT 
program.  The  Institute  should  be 
designed  for  secondary-level  classroom 
teachers  with  responsibilities  in  course 
material  development  and  curriculum 
planning,  and  teacher  trainers  with 
responsibilities  in  supervision  and  staff 
training,  and  in  evaluating  curriculum 
texts  and  materials  for  clasroom 
teachers.  Both  groups  have 
responsibility  for  assessing  English 
language  skills  and  proficiency. 

Time  Fram/Logistical  DescriptioD 

The  Institute  should  be  programmed 
to  last  a  total  of  six  and  one-half  weeks, 
beginning  on  or  about  July  11  and  ending 
on  or  about  August  25, 1988.  The  project 
will  have  three  distinct  components.  The 
first  will  be  the  actual  university- 
sponsored,  campus-based  EFL/ESL 
Institute  which  will  provide  an  intensive 
four-week  period  of  plenaries, 
presentations,  workshops,  and 
practicums  designed  to  meet  the 
anticipated  needs  of  the  participants. 
The  second  component  will  be  a  nine- 
day  study  tour  (five  working  days  plus 
two  weekends)  and  practicum  at  the 
Northwest  Regional  Educational 
Laboratory  (NWREL)  in  Portland, 
Oregon.  The  program  at  NWREL  should 
supplement  the  activities  of  and  the 
theoretical  foundations  established 
during  the  university  Institute.  The  third 
and  final  component  will  be  a  ten-day 
post-Institute  educational/cultural  tour 
of  Washington,  DC,  Philadelphia,  and 
New  York.  If  the  university  Institute  is 


held  in  any  of  these  three  cities,  then 
another  appropriately  identified  city  will 
be  chosen  as  an  alternate  site  for  one  of 
the  three  stops  on  the  educational/ 
cultural  tour. 

Guideliiies 

The  applicant  is  asked  to  design  a 
program  with  emphasis  on  methodology, 
supervision  and  teaching  techniques  in 
EFL/ESL  which  will  meet  the  special 
needs  and  challenges  of  limited 
resources  common  to  the  educational 
setting  in  most  African  countries.  The 
program  should  maintain  a  relative 
balance  among  discussion  sessions, 
lectures,  workshops,  and  practicums. 
Lengthy  lectures  should  not  be  the  usual 
format.  The  overall  university  Institute 
should  address  general  EFL-ESL  issues 
for  all  participants.  It  will  be  just  as 
important,  however,  that  the  university 
faculty  and  staff  conducting  the  program 
be  willing  to  design  particular 
workshops  and/or  academic  lecturs/ 
exercises  to  address  more  specifically 
the  needs  of  various  types  of 
participants.  In  other  words,  flexibility 
and  spontaneous  creativity  on  the  part 
of  program  designers  and  organizers  is 
the  hallmark  of  any  successful  project  of 
this  nature. 

The  university  Institute  should  open 
with  a  one  or  two-day  orientation  to  the 
United  States  in  general,  to  the  local/ 
state  setting  in  particular,  and  finally,  to 
the  university  community  and  its 
campus  resources.  The  academic 
program  should  be  complemented 
consistently  by  ample  time  for 
interaction  with  American  students, 
faculty,  and  administrators,  and  the 
local  community,  to  improve  the 
participants'  overall  cultural  and  social 
understanding  of  the  United  States  and 
the  particular  region  where  the 
university  is  located. 

In  this  regard,  the  Institute  should 
incorporate  cultural  features  such  as 
community/cultural  activities, 
educational  tours,  home  visits,  sports, 
civic  events,  or  other  opportunities  for 
interacting  with  Americans.  Throughout 
the  entire  summer  prc^am  the  African 
participants  should  have  diverse 
opportunities  to  develop  their 
appreciation  of  contemporary  American 
life  by  interacting  with  various 
American  minority  groups  in  their  local 
milieu;  by  discussing  civic  affairs  with 
state  and  local  officials;  and  by  touring 
state  and  national  historical  and  cultural 
sites. 

Objectives 

Some  specific  areas  to  address  in  the 
Institute  are:  1.  EFL/ESL  training  in 
theory  and  practice,  methodology,  and 
supervision;  the  role  of 


psychotinguisHcs/sociolinguistics  in 
teaching  English  to  non-native  English 
speakers.  Various  sessions  on  other 
topics  such  as  communication, 
microteaching,  instruction  in  the  use  of 
traditional  and  contemporary 
audiovisual  equipment,  and  simple 
materials  development  for  practical 
classroom  use  should  also  be  organized. 
Language  enhancement  and  some 
practical  classroom  training  may  also 
require  the  attention  of  some  sessions 
early  in  the  program.  For  instance, 
specialized  discussion  of  the  nuances 
and  idiomatic  expressions  common  to 
American  English,  as  well  as  particular 
difficulties  of  grammer  and 
pronunciation  for  speakers  of  English- 
as-a-foreign  language  should  be 
incorporated  throughout  the  program, 
but  especially  concentrated  at  the 
beginning  of  the  campus-based 
academic  portion  of  the  program.  In 
addition,  administration  and 
supervision,  evaluation,  and  teacher 
training  techniques  will  be  of  particular 
interest  to  some,  if  not  most,  of  the 
participants.  Again,  the  substantive 
content  and  pedagogical  methods  should 
be  blended  with  ample  time  for 
interaction  with  American  students, 
faculty,  and  administrators,  as  well  as 
local  county  and  state  school  officials, 
to  develop  and  enhance  linguistic  skills 
and  to  experience  English  as  a  living 
language. 

2.  Strengthening  teaching  skills  in 
communication,  pronunciation,  syntax, 
writing,  and  reading. 

3.  Enhancement  of  pedagogical  skills, 
curriculum  development,  development 
of  teacher-made  materials;  development 
of  curriculum  materials  (during  the 
Institute)  which  can  be  used  in  home 
country. 

4.  Training  teachers  to  handle 
individual  and  small  group  needs  in 
classes  with  fifty  or  more  students. 

5.  For  teacher  trainers:  Enhancement 
of  teacher  training  skills;  evaluation  and 
observation  of  classroom  teachers; 
development  of  in-service  training 
programs  for  teachers;  designing  and 
conducting  workshops  to  train  EFL/ESL 
teachers. 

6.  Visits  to  on-going  EFL/ESL  classes 
in  local  educational  or  community 
centers,  providing  participants  with 
opportunities  to  practice  EFL/ESL  skills. 

7.  Involving  participants  in  American 
culture  through  community/cultural 
activities.  This  must  include  interaction 
with  a  variety  of  ethnic  groups. 

8.  Evaluation  of  various  components 
of  the  Institute  as  well  as  the  entire 
summer  program. 
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Instructions  for  Submitting  a  Proposal 

If  your  institution  decides  to  submit  a 
proposal,  it  should  provide  a  detailed 
plan  in  response  to  the  above  needs. 
Insofar  as  possible,  outstanding 
professionals  from  other  departments 
and  offices  within  the  institution,  other 
than  the  particular  office  of  department 
actually  submitting  the  proposal,  should 
be  involved.  Likewise,  outstanding 
professionals  from  other  institutions  are 
also  encouraged  to  become  involved  in 
the  planning  and  implementation  of  the 
grant  proposal. 

Institutions  submitting  proposals 
should  work  closely  with  the 
appropriate  offices  of  international 
programs,  foreign  student  admissions/ 
advising,  student  housing/food  services, 
and  student  health,  in  planning  both 
administrative  and  substantive 
components  of  the  proposed  project. 

Requirements 

The  grantee  institution  will  be 
expected  to  handle  the  logistics  and 
supervision  (although  not  the  booking  or 
purchase)  of  domestic  travel,  on-site 
campus  arrangements,  coordination  of 
activities  at  the  NWREL,  and  the 
educational/cultural  tour.  The  grantee 
institution  will  be  required  to  enroll  all 
participants  in  Teachers  of  English  to 
Speakers  of  Other  Languages  (TESOL). 
USIA  will  be  responsible  for  all 
communication  to  and  from  U.S. 
Embassies  in  the  relevant  African 
countries,  and  will  provide  the 
university  with  participant's  biodata 
and  itineraries,  and  offer  any  advice  or 
guidance  the  university  m.ight  find 
useful.  USIA  will  also  handle 
international  travel  arrangements  from 
respective  home  countries  to  host 
institution.  When  participants  arrive  at 
the  host  institution  they  should  be  met 
by  the  university  program  staff. 

If  your  university  decides  to  submit  a 
proposal,  it  should  provide  the 
following: 

1.  Narrative,  total  text  not  to  exceed 
fifteen  (15)  double-spaced  pages, 
including: 

a.  A  brief  (two-page)  description  of 
the  participating  university  and 
participatmg  departmc'nt(3): 

b.  A  detailed  description  of  the 
proposed  program  (in  response  to  needs 
and  priorities  outlined  above)  including 
but  not  limited  to:  The  name  and 
qualifications  of  the  designated  project 
director  the  roster  of  staff/instructors, 
and  representative  sa.Tiple  of  pottnti.il 
presenters  and  their  qualifications:  a 
detailed,  specific  description  of 
proposed  activities,  including  a  tentative 
day-by-day  agenda. 


2.  A  specific  and  detailed  line  item 
budget  for  both  administrative  and 
program  costs.*  At  a  minimum,  the 
following  line  items  should  be 
addressed: 

a.  Salaries,  plus  employee  benefits, /or 
both  the  project's  professional  and 
support  staff.  Show  for  each  individual 
what  he/she  will  do  (percentage  of  time 
on  this  project  where  appropriate,  and 
how  much  he/she  will  be  paid); 

b.  Housing  and  board  at  the 
university,  for  example,  faculty 
residences,  graduate  dormitories,  home 
stays,  or  other  if  necessary; 

c.  Transportation  costs  for  all  travel 
during  the  course  of  the  on-site 
Univesity  Institute  and  all  ground 
transportation  (i.e.  airport/hotel 
transfers,  city  tours  and/or  excursions, 
etc.)  during  the  entire  course  of  the  post- 
Institute  tour.  (All  international  travel 
arrangements  will  be  made  by  USIA 
and/or  participating  African  posts; 
domestic  air  travel,  i.e.,  reservations  and 
purchasing  tickets  for  the  post-Institute 
tour  will  be  the  responsibility  of  USIA's 
contract  travel  agent); 

d.  Miscellaneous  costs  such  a  daily 
maintenance  allowance  ($15.00  per 
participant),  honoraria  for  presenters 
and  consultants  (including  travel  and  - 
per  diem),  film  rental,  award 
certificates,  cultural  activities,  support 
material,  supplemental  book  allowance 
($250  per  participant),  TESOL 
membership  fees,  and  group  photo; 

e.  Block  sum  required  by  NWREL  for 
its  programming  and  other  services 
during  the  period  the  participants  will 
be  visiting  Portland; 

f.  University  in-kind  contributions, 
cost-sharing,  and/or  private  sector 
contributions;  *  and 

g.  Indirect  costs  which  should  be  held 
to  an  absolute  m.inimum.  Indirect  costs 
may  not  be  charged  against  program 
costs,  i.e.,  participant  travel  and 
maintcmance  expenses.* 

3.  An  Assurance  of  Compliance  Form 
and  an  Application  Cover  Sheet  which 
will  be  sent  upon  request. 

4.  Appendices,  which  should  be  kept 
to  a  minimum,  must  include: 

a.  Current  curriula  vitae  (abridged 
versions  only,  please)  of  proposed 
faculty  and  consultants. 


'  Fur  your  guidance,  experience  with  similar 
worishopii/irislitutes  indicates  that  tht  ccst  to  ihe 
U.S.  Government  should  not  exceed  $120,ona 

»  1  he  greater  the  level  of  institutional  co.it-f  harins 
proposed  and  the  greater  the  degree  of  in-kind 
contributions  on  the  part  of  the  institution 
submitting  the  proposal,  the  more  competitive  the 
proposal  will  be  viewed  by  the  Agency's  review 
panel.  Likewise,  the  more  reasonable  the  indirect 
cost  rate,  the  greater  the  chances  l>ecome  of  the 
proposal  being  selected  for  funding. 


b.  Brief  summaries  of  on-going  EFL/ 
ESL  programs  as  well  as  active 
international  educational  programs.- :, 

c.  A  list  of  appropriate  books, 
readings,  or  preparatory  materials 
which  should  be  sent  to  participants 
before  their  departure  for  the  U.S.. 
providing  them  with  topics  to  be 
discussed,  as  well  as  practical 
suggestions  for  preparing  them  for  their 
stay  at  the  host  university. 

All  applicants  should  draw 
imaginatively  on  the  full  range  of 
resources  offered  by  their  universities 
but  may  involve  outstanding 
professionals  from  other  universities 
and  organizations.  The  proposals  must 
clearly  demonstrate  quality  on-site 
management  capabilities  for  the 
academic  and  cross-cultural 
components  of  the  Institute.  The  overall 
quality  and  organizational  capabilities 
to  manage  the  interactions  between 
foreign  educators  and  Americans. 

A  panel  of  senior  USIA  officers 
experienced  in  EFL/ESL.  the  exchange 
of  international  educators,  and  African 
affairs  will  use  the  following  criteria  in 
evaluating  proposals: 

1.  Quality,  creative,  imaginative 
design  of  the  EFL/ESL  Institute. 

2.  Clear  evidence  of  the  ability  to 
deliver  a  substantive  academic  and 
pedagogical  EFL/ESL  program. 

3.  Demonstrated  high  quality  EFL/ESL 
programs — experience  with 
Francophone/Lusophone  Africa  is 
desirable. 

4.  Evidence  of  strong  on-site 
administrative  and  managerial 
capabilities  for  international  visitors 
with  specific  discussion  of  how 
manngerial  and  logistical  arrangements 
will  be  undertaken. 

5.  The  experience  of  professionals  and 
staff  assigned  to  the  Institute. 

6.  The  ability  to  tap  local  and  stale 
resources  for  the  orientation  and 
Institute. 

7.  Access  to  EFL/ESL  professionals 
and  programs  from  various  universities 
and  urganizations. 

8.  A  quality  evaluation  at  the 
conclusion  of  the  institute. 

9.  Cost-effectiveness. 

Applicants  should  submit  one  original 
and  three  (3)  complete  copies  of  their 
proposals  by  close  of  business, 
Wednesday,  January  6, 1988,  to:  Dr. 
Mark  Blitz,  Associate  Director,  Bureau 
of  Educational  and  Cultural  Affairs, 
Attention:  E/AEA— Room  234,  Bob 
Dakky,  U.S.  Information  Agency,  301 
4th  Street  SW..  Washington,  DC  20547. 

USIA  will  provide  the  grantee  with 
any  other  participant  related 
information  prior  to  the  beginning  of  the 
program  so  adjustments  can  be  made  to 


suit  participant  needs.  If  you  have  any 
questions,  please  contact  the  Agency's 
TTT  Coordinator.  Bob  Dalsky.  E/AEA— 
Room  234.  Bureau  of  Education  and 
Cultural  Affairs.  USIA;  301 4th  Street 
SW..  Washington,  DC  20547;  or  you  may 
call  him  at  (202)  485-7355. 

Dated:  Deceinlter  1, 1987. 
Mark  Blitz. 

Associate  Director.  Bureau  of  Educational 
and  Cultural  Affairs. 

(FR  Doc.  87-27918  Fileld  12-*-«7;  8:45  am| 
numo  CODE  taso-ot-M 
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Corrections 


This   section   of   the   FEDERAL   REGISTER 
contains  notices  of   meetings  published 
under  the   "Government  in  the  Sunshine 
Act"   (Pub    L    94-409)   5   U.S.C.   552b(e)(3). 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  10:00  a.m..  Friday, 

December  11, 1987. 

PLACE:  Marriner  S.  Eccles  Federal 

Resene  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  dctions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  December  3, 1987. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  87-28127  Filed  12-2-87;  4:02  pmj 
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MERIT  SYSTEMS  PROTECTION  BOARD 

TIME  AND  DATE:  10:00  a.m..  Friday, 
December  11. 1987. 


place:  Eighth  Floor.  1120  Vermont 
Avenue.  NW..  Washington.  DC. 

STATUS:  Closed. 

MATTER  TO  BE  CONSIDERED:  The 

adjudication  of  cases  dealing  with 
jurisdictional  questions  or  the  timeliness 
of  the  petitions  for  review  or  petitions 
for  appeal. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Robert  E.  Tay'.or,  Clerk  of 
the  Board.  (202)  653-7200. 

Date:  December  2. 1987. 

Robert  E.  Taylor, 

Clerk  of  the  Board. 

[FR  Doc.  87-28046  Filed  12-2-87:  4:49  pm| 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  F>residential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3275-S] 

Water  Pollution;  Final  NPDES  General 
Permit  for  Private  Domestic 
Discharges  in  East  Baton  Rouge 
Parish  in  the  State  of  Louisiana 

Correction 

In  notice  document  87-23571  beginning 
on  page  38134  in  the  issue  of 
Wednesday,  October  14, 1987,  make  the 
following  corrections: 

1.  On  page  38135,  in  the  second 
column,  in  the  third  line,  "segments  are" 
should  read  "segments  and". 

2.  On  page  38136,  in  the  second 
column,  in  the  first  table  under  "Outfall 
401",  after  the  entry  for  "Biochemical  *  * 

*"  insert  "Ammonia  (as  N)  5  mg/1  (^ 

.10mg/I(T- 

3.  On  page  38138,  in  the  third  column, 
under  paragraph  5,  after  the  fifth  line 
insert  "shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted", 
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VETERANS  ADMINISTRATION 
38  CFR  Part  4 

Evaluation  of  Hearing  Loss 

Correction 

In  rule  document  87-26497  beginning 
on  page  44117  in  the  issue  of 
Wednesday,  November  18, 1987,  make 
the  following  corrections: 

§  4.86a    (Corrected] 

1.  On  page  44119,  in  the  third  column, 
in  §  4.86a,  in  the  9th  and  10th  lines,  "(the 
day  preceding  the  effective  date  of  this 
change.)"  should  read  "December  17, 
1987". 

2.  On  page  44122,  in  the  first  column, 
in  Appendix  A,  in  the  table,  in  the  entry 
for  4.87a,  in  the  second  line,  "Test" 
should  read  "Text". 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Special  Research  Grants  Program  for 
Fiscal  Year  1988;  Solicitation  of 
Applications 

Applications  are  invited  fur 
competitive  grant  awards  under  the 
Special  Researcii  Grants  Program  fir 
Fiscal  Year  1988. 

The  authority  for  this  program  is 
contained  in  section  2(c)(1)  of  the  Act  of 
August  4. 1965.  Pub.  L.  89-106.  as 
amended  (7  U.S.C.  450i(c)(l)).  This 
program  is  administered  by  the 
Cooperative  Slate  Research  Service 
(CSRS)  of  the  U.S.  Department  of 
Agriculture  (USDA).  Under  this  program, 
and  subject  to  the  availability  of  funds, 
the  Secretary  may  award  grants  for 
periods  not  to  exceed  five  years,  for  the 
support  of  research  projects  to  further 
the  programs  discussed  below. 
I^oposals  may  be  submitted  by  any 
land-grant  college  or  university, 
research  foundation  established  byi 
land-grant  college  or  university.  State 
agricultural  experiment  station,  and  any 
college  or  university  having  a 
demonstrable  capacity  in  food  and 
agricultural  research.  I^oposals  from 
scientists  at  non-United  States 
organizations  will  not  be  considered  for 
support. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following:  (a)  The 
Administrative  Provisions  governing  the 
Special  Research  Grants  Program.  7  CFR 
Part  3400  (50  FR  5498.  February  8.  l^SS). 
which  sets  forth  procedures  to  be 
followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals  and  the 
awarding  of  grants,  and  regulations 
relating  to  the  postaward  administration 
of  grant  projects;  and  (b)  the  USDA, 
Uniform  Federal  Assistance 
Regulations.  7  CFR  Part  3015. 

Introduction  to  Program  Descriptioi 

Standard  grants  will  be  awarded  to 
support  basic  studies  in  selected  areas 
of  (1)  animal  health  research  and  (2) 
aquaculture  research.  Consideration  will 
be  given  to  proposals  that  address 
innovative  as  well  as  fundamental  | 
approaches  to  the  research  areas    | 
outlined  below  and  that  are  consistent 
with  the  mission  of  USDA.  The 
following  specific  program  areas  and 
guidelines  are  thus  provided  as  a  base 
from  which  proposals  may  be 
developed: 


Program  Area 

1.0   Animal  Health  Research 

CSRS  Contacts: 
Dr.  Dyarl  D.  King;  Telephone:  (202) 

447-6428 
Dr.  Howard  S.  Teague:  Telephone: 
(202)  447-3847 

Funds  will  be  awarded  to  support 
research  seeking  solutions  to  health 
problems  of  livestock  and  poultry  and 
major  aquaculture  species.  Up  to 
S150.000  will  be  awarded  for  the  support 
of  any  one  project  under  the  program 
area,  except  in  Aquaculture  where  the 
limit  on  a  single  award  will  be  $80,000. 
A  proposal  will  not  be  evaluated  by 
more  than  one  peer  panel  in  the  Animal 
Health  Program  area. 

In  vestigators  and  co-in  vestigators 
who  have  received  Special  Research 
Grant  awards  in  the  Animal  Health 
Program  area  during  the  past  five  years 
must  include  a  brief  summary  of 
progress  and  a  list  of  publications 
resulting  from  such  grants.  The  overall 
objective  of  this  research  is  to  develop 
and/or  refine  methodologies  for 
suppression  of  animal  losses  due  to 
infectious  and  noninfectious  diseases 
and  internal  and  external  parasites  of 
livestock,  poultry  and  major  aquaculture 
species. 

Research  should  be  directed  toward: 

(1)  Basic  studies  to  clarify  high- 
priority  infectious  and  noninfectious 
diseases  and  parasites  or  their 
interactive  effects  on  animal  health;  and 
(2)  development  of  practical, 
implemcn  table  management  systems  for 
the  producer  to  prevent  or  alleviate 
these  significant  causes  of  animal 
losses.  Interdisciplinary  research  is 
encouraged  on  predisposing  factors  to 
animal  disease  including  the  effects  of 
production  environment.  Research  may 
include  clarification  of  complex  or 
unknown  etiologies  including 
nutritional,  physiological,  genetic,  and 
environmental  interactions;  • 

development  of  improved  methods  of 
detecting  disease  agents  or  antibodies  in 
animals,  animal  products,  tissues,  etc.: 
clarification  of  disease  puthogenesis; 
determination  of  methods  of  disease 
transmission  including  transmission  by 
embryo  transfer,  artificial  insemination 
and  importation  of  animal  products 
(such  studies  should  mimic  as  closely  as 
possible  the  conditions  in  practice  of 
collection,  preparation  and  use  of 
embryos,  semen  or  such  products); 
development  of  improved  methods  of 
immunization  against  disease  agents 
that  will  provide  solid  and  persistent 
protection  without  compromising 
diagnosis;  development  of  alternative 
disease  eradication  methods  so  as  to 


limit  the  use  and  dependence  on 
biotoxic  substances  (such  alternatives 
may  include  biologic  methods,  sterile 
male  techniques,  artificial  pheromones, 
etc.);  development  of  other  disease 
prevention,  control  and  eradication 
technology;  and  evaluation  of  the 
economics  of  disease  and  disease 
prevention  or  control. 

The  specific  commodity  areas,  and 
their  subcategories  (not  prioritized),  in 
which  projects  will  be  funded  are  listed 
below.  The  commodity  areas  will  be 
funded  in  the  approximate  precentagcs 
shown.  Utilizing  the  recommendations 
of  the  peer  panels,  the  Administrator  of 
CSRS  will  make  the  final  determination 
on  specific  grants  to  be  awarded. 

1. 1  Beef  Cattle  (approximately  4 1 
percent  of  available  funds): 

(1)  Respiratory  diseases. 

(2)  Reproductive  diseases. 

(3)  Digestive  and  enteric  diseases. 

(4)  Parasitic  diseases. 

(5)  Metabolic  diseases. 

1.2  Dairy  Cattle  (approximately  18 
percent  of  available  funds): 

(1)  Mastitis. 

(2)  Reproductive  diseases. 

(3)  Respiratory  diseases. 

(4)  Digestive  and  enteric  diseases. 

(5)  Metabolic  diseases. 

1.3  Swine  (approximately  18  percent 
of  funds  available): 

(1)  Enteric  diseases. 

(2)  Respiratory  diseases. 

(3)  Reproductive  diseases. 

(4)  Metabolic  and  musculoskeletal 
diseases. 

(5)  Parasitic  diseases. 

1.4  Poultry  (approximately  13 
percent  of  funds  available): 

(1)  Respiratory  diseases. 

(2)  Metabolic  and  immunologic 
diseases. 

(3)  Enteric  diseases. 

(4)  Skeletal  diseases. 

1.5  Sheep  and  Goats  (approximately 
5  percent  of  available  funds): 

(1)  Musculoskeletal  diseases. 

(2)  Respiratory  diseases. 

(3)  Digestive  and  enteric  diseases. 

(4)  Internal  parasitic  diseases. 

1.6  Horses  (approximately  3  percent 
of  available  funds): 

(i)  Respiratory  diseases. 

(2)  Digestive  and  enteric  diseases. 

(3)  Reproductive  diseases. 

(4)  Musculoskeletal  diseases. 

(5)  Parasitic  diseases. 

1. 7  Aquaculture  (approximately  2 
percent  of  a  vailable  funds): 

(1)  Infectious  diseases. 

(2)  Parasitic  diseases. 


Program  Area 

2.0    Aquaculture  Research 

CSRS  Contacts: 

Dr.  Meryl  Broussard;  Telephone:  (202) 
447-6014 

Dr.  Howard  S.  Teague;  Telephone: 
(202) 447-3847 
No  more  than  $80,000  will  be  awarded 
for  support  of  any  one  project  under  this 
program  area.  The  objective  of  this 
research  is  to  provide  and  improve  upon 
the  scientific  and  technical  base  needed 
by  the  aquaculture  industry. 

Proposals  focused  on  production  of 
commercially  important  aquaculture 
species  in  the  following  specific  areas  of 
inquiry  will  be  considered: 

2.1  Improved  production  efficiency 
in  nutrient  requirements,  reproduction 
and  breeding,  and  disease  and  parasite 
control. 

2.2  Improved  water  quality  for 
production. 

How  To  Obtain  Application  Materials 

Copies  of  this  solicitation,  the 
Research  Grant  Application  Kit,  and  the 
Administrative  Provisions  governing  this 
program.  7  CFR  Part  3400  (50  FR  5498, 
February  8, 1985),  may  be  obtained  by 
writing  to  the  address  or  calling  the 
telephone  number  which  follows: 
Proposal  Services  Unit,  Grants 
Administrative  Management,  Office  of 
Grants  and  Program  Systems, 
Cooperative  State  Research  Service, 
U.S.  Department  of  Agriculture.  Room 
005.  lustin  Smith  Morrill  Building,  15th 
and  Independence  Avenue.  SW., 
Washington,  DC  20251-2200, 
Telephone:  (202)  475-5048. 

What  to  Submit 

An  original  and  nine  copies  of  each 
proposal  submitted  are  requested.  This 
number  of  copies  is  necessary  to  permit 
thorough,  objective  peer  evaluation  of 
all  proposals  received  before  funding 
decisions  are  made. 

In  addition  to  other  required  forms 
and  certifications  included  in  the 
Research  Grant  Application  Kit.  each 
copy  of  each  proposal  must  include  a 
Form  CSRS-661.  "Grant  Application." 
Proposers  should  note  that  one  copy  of 
this  form,  preferably  the  original,  must 
contain  pen-and-ink  signatures  of  the 
principal  investigator(s)  and  the 
authorized  organizational 
representative. 

Members  of  review  committees  and 
the  staff  expect  each  project  description 
to  be  complete  in  itself.  Grant  proposals 


must  be  limited  to  15  pages  (single- 
spaced)  exclusive  of  required  forms,  the 
summary  of  progress  for  any  prior 
Animal  Health  Special  Research  grants, 
bibliography,  and  vitae  of  the  principal 
investigator(s),  senior  associate(s)  and 
other  professional  personnel.  Reduction 
by  photocopying  or  other  means  for  the 
purpose  of  meeting  the  15-page  limit  is 
not  permitted.  Attachment  of 
appendices  is  discouraged  and  should 
be  included  only  if  pertinent  to 
understanding  the  proposal.  Reviewers 
are  not  required  to  read  beyond  the  15- 
page  maximum  to  evaluate  the  proposal. 

All  copies  of  a  proposal  must  be 
mailed  in  one  package.  Also,  please  see 
that  each  copy  of  each  proposal  is 
stapled  securely  in  the  upper  left-hand 
comer.  DO  NOT  BIND.  Information 
should  be  typed  on  one  side  of  the  page 
only.  Every  effort  should  be  made  to 
ensure  that  the  proposal  contains  all 
pertinent  information  when  initially 
submitted.  Prior  to  mailing,  compare 
your  proposal  with  the  guidelines 
contained  in  the  Administrative 
Provisions  which  govern  the  Special 
Research  Grants  Program,  7  CFR  Part 
3400. 

Applicants  should  not  submit  the 
same  research  proposal  twice  in  the 
same  fiscal  year  to  different  research 
program  area  categories  within  the 
Animal  Health  and  Aquaculture  Special 
Research  Grants  Program  areas. 
Duplicate  proposals  will  be  returned 
without  review. 

Where  and  When  to  Submit  Grant 
Applications 

Each  research  grant  application  must 
be  submitted  by  the  date  set  forth  below 
to:  Proposal  Services  Unit,  Grants 
Administrative  Management,  Office  of 
Grants  and  Program  Systems, 
Cooperative  State  Research  Service, 
U.S.  Department  of  Agriculture,  Room 
005.  Justin  Smith  Morrill  Building.  15th 
and  Independence  Avenue  SW.. 
Washington.  DC  20251-2200. 

To  be  considered  for  funding  during 
fiscal  year  1988.  proposals  must  be 
postmarked  by  February  16,  1988,  for 
both  the  Animal  Health  Research  and 
the  Aquaculture  Research  Program 
areas. 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 
a  period  of  one  year.  The  remaining 
copies  will  be  destroyed. 

Special  Instructions 

On  Form  CSRS-661  provided  in  the 
Research  Grant  Application  Kit.  the 


Special  Research  Grants  Program  should 
be  indicated  in  Block  7,  and  the 
applicable  program  area  and  commodity 
area  should  be  indicated  in  Block  8. 
Select  one  program  area  only.  The 
number  assigned  to  the  commodity  area 
must  also  be  cited  in  Block  8.  Example: 
(Animal  Health.  1.5  Sheep  and  Goats). 
The  final  determination  of  the  program 
area  and  commodity  area  will  be  made 
by  agency  staff  members  and/or  the 
appropriate  peer  review  panel.  The  code 
numbers  assigned  to  commodity  areas 
and  specific  areas  of  inquiry  are  listed 
below: 

1 .0  Animal  Health  Research  (use 
appropriate  commodity  area  1.1 
through  1.7) 

1.1  Beef  Cattle 

1.2  Dairy  Cattle 

1.3  Swine 

1.4  Poultry 

1.5  Sheep  and  Goats 

1.6  Horses 

1.7  Aquaculture 

2.0  Aquaculture  Research  (use 
appropriate  commodity  area  2.1  or 
2.2) 

2.1  Nutrient  Requirements, 
Reproduction  and  Breeding,  and 
Disease  and  Parasite  Control 

2.2  Water  Quality  for  Production. 

Supplementary  Information 

The  Special  Research  Grants  Program 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  No.  10.200. 
For  reasons  set  forth  in  the  Final  Rule- 
related  Notice  to  7  CFR  Part  3015. 
Subpart  V  (48  FR  29115.  June  24, 1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Document  No.  0524-0022. 

The  award  of  any  grants  under  the 
Special  Research  Grants  Program 
during  FY  1988  is  subject  to  the 
availability  of  funds. 

Done  at  Washington.  DC.  this  1st  day  of 
December  1987. 
John  Patrick  |ordan. 

Administrator,  Cooperative  State  Research 

Service. 

jFR  Doc.  87-27963  Filed  12-4-87;  8:45  am] 
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. 46348 

39 

71 

.45612- 
4581C 

45614, 
),  46064 
.45615 

45808- 
-46067 
.  45616 

97 

.45617 

121 

.45910 

135 

.45910 

1213 45935 

1221 45»11 

Proposed  Rules: 

Ch.  1 45831 

39 45640,  45642.  45831. 

46094 
71 45644 

15  CFR 

371 46618 

374 45618 

16  CFR 

6 45619 

13 45937 

1015 45631 

Proposed  Rules: 

13 45645.  45970.  45972 


17  CFR 

1 

46070 

274 

46350 

18  CFR 

271 

46072 

389 

45823 

21  CFR 

74 

45938 

Proposed  Rules: 

352 

46095 

23  CFR 

Proposed  Rules: 
635 

45645 

26  CFR 

31 

46632 

35a 

46075 

602 

1 

46075 

45835 

48 

45901 

29  CFR 

1910 

1915 

.46075.  46168 
46075 

1917 

.„ 46075 

1918 

46075 

1926 

1928 

..46075,  46168 
46075 

30  CFR 

784  

45920 

817 

45920 

935 

952 

.46377,46379 

46095 

953 

46097 

II 
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31CFR 

Proposed  Rules: 

0 45648 

32CFR 

536. 45938 

706 46080 

Proposed  Rules: 

199 „ 46098 

33CFR 

62 46351 

too 46351 

117 46081 

165 46351 

Proposed  Rules: 

165 45973 

34CFR 

668 45712.46353 

674 45738 

675 45738 

676._ 45738 

690.- 4571 2 

37CFR 

Proposed  Rules: 

304 45664 

3SCFR 

4 46439 

21 45633 

40CFR 

52 45634.  45958,  45959 

81 46081 

85 46354 

123 45823 

144 45788 

180„ 45824.  4601 9 

264 45788 

265 45788 

270 45788 

271 45634,45788 

Proposed  Rules: 

62 46380 

41CFR 

101-6 45926 

101-7 45825 

42CFR 

124 46022 

43CFR 

4 46355 

46CFR 

560 45960 

586. 46356 

Piopos6d  Rutosi 

38 45665 

54 45665 

69. 46103 

96 45665 

151„ 45665 

503 45835 

47CFR 

15 45961 

25 45636 

73 45636,  45963-45965 

76 45961 ,  46363 

73 45974,  45975 


80 45665 

48  CFR 

819 46082 

Proposed  Rules: 

31 46043 

49  CFR 

1 46364 

1011 45636 

1052 „....45966 

1 1 52 45636 

1160 45827 

Proposed  Rules: 

24 45667 

701 46381 

50  CFR 

14 4601 9 

17 46083,  46085 

20.... 
611.. 
649.. 

675 45966 

Pfoposed  Rules: 

^7 45976,  46106,  46334, 

46336 
663 45668 

UST  OF  PUBLIC  LAWS 


CFR  CHECKLIST 


20 

46087 

611 

45966 

649 

46088 

Last  List  December  4,  1987 

This  is  a  continuing  list  of 
putilic  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
ir»  indi-vidual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintenoent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

KR.  2112/Pub.  L.  100-178 

Intelligence  Authorization  Act. 
Fiscal  Year  1988.  (Dec.  2. 
1987;  101  Stat.  1003;  9 
pages)    Price:  S1  00 

aj.  Res.  404/Pub.  L.  100- 
179 

To  provide  for  the  temporary 
extension  of  certain  programs 
relating  to  housing  and 
commu"ry  development,  and 
for  other  purposes.  (Dec.  3, 
1987;  101  Stat.  1018;  1  page) 
Price:  Si  00 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 
the  daily  Federal  Register  as  they  become  available. 
A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595.00 
domestk:,  $148.75  additional  for  foreign  mailing. 
Order  from  Superintendent  of  Documents.  Government  Printing  Office, 
Washington,  DC  20402.  Charge  orders  (VISA.  MasterCard,  CHOICE, 
or  GPO  Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk 
at  (202)  783-3238  from  8:00  am.  to  4  00  p  m.  eastern  time,  Monday- 
Friday  (except  holidays). 
Title  Price       Revision  Date 


1,  2  (2  Reserved)  $9.00 

3  (1986  Compilation  and  Parts  100  otid  101)  11.00 

4  1400 

5  Parts: 

1-1199 25.00 

1200-End,  6  (6  Reserved) 9.50 

7  Parts: 

0-45 25.00 

46-51 16.00 

52 23.00 

53-209 18.00 

210-299 22.00 

300-399 10.00 

400-699 15.00 

700-899 22.00 

900-999 26.00 

1000-1059 15.00 

1060-1119 13.00 

1120-1199 11,00 

1200-1499 18.00 

1500-1899 9.50 

1900-1944 25.00 

1945-End 26.00 

8  9.S0 

9  Parts: 

1-199 1800 

200-End 16.00 

10  Parts: 

0-199 29.00 

200-399 13.00 

400-499 14.00 

500-6)d 24.00 

11  11.00 

12  Parts: 

1-199 11.00 

200-299 27.00 

300-499 13.00 

500-tnd 27.00 

13  19.00 

14  Parts: 

1-59 21.00 

60-139 19.00 

140-199 9.50 

200-1199 19.00 

1200-End 11.00 

15  Parts: 

0-299 10.00 

300-399 20.00 

400-End 14.00 


Jan.  1 

'Jon.  1 

Jon.  1 

Jan.  1 
Jon.  1 

Jon.  1 
Jon.  1 
Jan.  1 
ion.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 

Jon.  1 
Jon.  1 

Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
July  1 

Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 


Jon.  1 

Jon.  1 

Jon.  1 

Jon.  1 

Jon.  1 

Jon.  1 

Jon.  1 

Jon.  1 


1987 
1987 
1987 

1987 
1987 

1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 

1987 
1987 

1987 
1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 
1987 

1987 
1987 
1987 


Title  Price 

16  Parts: 

0-149 12.00 

150-999 13.00 

1000-End 19.00 

17  Parts: 

1-199 14.00 

200-239 14.00 

240-End 19.00 

18  Parts: 

1-149 15.00 

150-279 14.00 

280-399 _ 13.00 

400-End 8.S0 

19  Parts: 

1-199 27.00 

200-End 5.50 

20  Parts: 

1-399 12.00 

400-499 23.00 

500-End 24.00 

21  Parts: 

1-99 12.00 

100  169 14.00 

170-199 16.00 

200-299 5.50 

300-499 26.00 

500-599 21.00 

600-799 7.00 

800-1299 „ 13.00 

1300-End..-. 6.00 

22  Parts: 

1-299 19.00 

300-End 13.00 

23  16.00 

24  Parts: 

0-199 14.00 

200-499 26.00 

500-699 9.00 

700-1699 18.00 

1700-End 12.00 

25  24.00 

26  Parts: 

§§1.0-1.60 12.00 

§S  1  61-1  169 22.00 

§§  1.170-1.300 17.00 

§§  1  301-1  400 14.00 

§§  1.401-1.500 21.00 

§§  1.501-1.640 15.00 

§§  1.641-1.850 17.00 

§§  1.851-1.1000 27.00 

§  §  1 .  1001-1 .  1400 16.00 

§  §  1 .  1401-End 20.00 

2-29 20.00 

30-39 13.00 

40-49 12.00 

50-299 14.00 

300-499 15.00 

500-599 _ 8.00 

600-End 6.00 

27  Parts: 

1-199 21.00 

200-End 13.00 

28  23.00 

29  Parts: 

0-99 16.00 

100-499 7.00 

500-899 24.00 

900-1899 10.00 

1900-1910 27.00 

191 1-1925 6.50 


Revision  Date 

Jon.  1, 

1987 

Jon.  1. 

1987 

Jon.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr  1. 

1987 

Apr  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1, 

1987 

Apr.  1, 

1987 

Apr  1. 

1987 

Apr  1. 

1987 

Apr.  1, 

1987 

Apr  1. 

1987 

Apr  1. 

1987 

Apr  1. 

1987 

Apr  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr  1. 

1987 

Apr  1. 

1987 

Aor  1. 

1987 

Apr  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr  1, 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr  1, 

1987 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1, 

1987 

^Apr.  1. 

1980 

Apr.  1. 

1987 

Apr.  1, 

1987 

Apr.  1, 

1987 

Julyl. 

1987 

Julyl, 

1987 

July  1. 

1987 

J«lyl. 

1987 

Julyl. 

1987 

Jolyl. 

1986 

Julyl. 

1987 

iv 
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UMI 


TW* 

1926 

I927-M.... 


Price 

10.00 
23.00 


30  Parts: 

0-199 „ 16.00 

200-699 _. 8.50 

70O-M 18.00 

31 


i 


0-199 - 12.00 

200-Ciid „ _ 16.00 

32Pwts: 

1-39,  Vol.  I 

1-39,  Vol.  I 

1-39,  Vd.  ■ _ 

1-189 

190-399 

400-629 

630-699 

70a-799...._ 

800-fed 


15.00 
19.00 
18.00 
17.00 
23.00 

21.00 

„.„ 13.00 

- 15.00 

_- 16.00 

33Pwts: 

1-199 27.00 

200-Eiid „ ^ 19.00 

34Parts:  I 

1-299 J 20.00 

300-399 I 1 1 .00 

400-tnd „ 23.00 

35  9.00 

36Parts: 

1-199.. 

200-M 

37 

30  Parts: 

0-17 _. 

18-6id.. 


12.00 
19.00 
13.00 

21.00 
15.00 
13.00 


~-r 


21.00 
26.00 
24.00 
12.00 
25.00 


40  Parts: 

1-51 

52 „ 

53-60 _.. 

61-80 

81-99. 

100-149 , 23.00 

150-189 _ „ 18.00 

190-399 27.00 

40(M24 i 22.00 

425-699 21.00 

700-M 27.00 

41  Chapters: 

1,  1-1 10  1-10 

1,  1-11  toAppendU,  2(2ReMrvod). 

7 II 

8 

9 

10-17 

18,  Vol.  I,  Ports  1-5 „ 13.00 

18.  Vol.  I.  Pom  6-19 „ 13.00 

18.  Vol.  HI,  Pons  20-52 „_ 13.00 

19-100 13.00 

1-100 _ + 10.00 

101.„ „ i 23.00 

102-200 i 1 1 .00 

201-6id * 8.50 

42  Parts: 

1-60 

61-399 

400-429 


■■••t 


13.00 

13.00 

14.00 

6.00 

4.50 

13.00 

9.50 


15.00 
10.00 
20.00 


R«vlsionD«l« 

July  1.  1987 
Mi  1,  1987 

'  Ml  1,  1985 
Juty  1,  1987 
July  1,  1987 


Jolyl, 
July  1, 


1987 
1987 


«July  1 
«Joly  1 


1984 
1984 
July  1,  1984 
July  1,  1986 


July  1. 
July  1, 
July  1, 
July  1. 
July  1, 


1987 
1987 
1986 
1987 
1986 


July  1.  1986 
July  1,  1987 

July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 

July  1,  1987 
July  1,  1987 
July  1,  1987 

July  1,  1986 
July  1,  1986 
July  1,  1987 


July  1, 
July  1. 
Jutyl, 
July  1, 
July  1, 


1987 
1987 
1987 
1987 
1987 


July  1,  1986 
July  1,  1987 
July  1,  1986 
July  1,  1987 
July  1,  1987 
July  1.  1987 


•July  1,  1984 

•July  1,  1984 

•July  1,  1984 

•July  1,  1984 

•July  1,  1984 

»  July  1,  1984 

•July  1,  1984 

•July  1.  1984 

•  July  1,  1984 

■July  1,  1984 

•July  1,  1984 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 


Oct.  1,  1986 
Oct.  1,  1986 
Oct.  1,  1986 


TitI* 

430-bid _ 15.00 

43  Parts: 

1-999 14.00 

1000-3999 - 24.00 

4000-€iid.._ 1 1 .00 

44  17.00 

45  Parts: 

1-199 „ 

200-499 ,.....- 


RMWonOal* 
Oct.  1.  1986 

Oct.  1,  1986 
Oct.  1.  1986 
Od.  1,  1986 
Oct.  1,  1966 

Oct.  1.  1986 
Oct.  1.  1986 
Oct.  1,  1986 
Oct.  1,  1986 

Oct.  1,  1986 
Oct.  1,  1986 
Oct.  1,  1986 
Oct.  1,  1986 
•Od.  1,1985 
Od.  1,  1986 
Od.  1,  1986 
Od.  1, 1986 
Od.  1,  1986 

Od.  1,  1986 
Od.  1,  1986 
Od.  1,  1986 
Od.  1,  1986 
Od.  1.  1986 

Od.  1.  1986 
Od.  1,  1986 
Dec.  31, 1986 
Od.  1,  1986 
Od.  1,  1986 
Od.  1,  1986 

Od.  1,  1986 
Od.  1,  1986 
Od.  1,  1986 
Od.  1,  1986 
Od.  1,  1986 
Od.  1,  1986 
Od.  1.  1986 

Od.  1.  1986 
Od.  1,  1986 

Jon.  1,  1987 

1987 

1983 
1984 
1985 
1986 
1987 
1987 

■  Becausi  Titte  3  is  on  annual  compilation,  this  volunw  and  aM  previous  volumts  should  b* 
rttainad  as  a  permanent  reference  source. 

'  No  amencknents  to  this  volume  were  promulgated  during  the  period  Apr.  1,  1980  W  March 
31,  1987.  The  CFR  volume  issued  as  of  Apr.  1,  1980,  should  be  retained. 

*  No  amendments  to  this  volume  were  promulgated  during  the  period  July  1,  198S  to  June 
30.  1984.  The  CFR  volume  issued  as  of  July  1,  198S  should  be  retained. 

*  The  July  I,  1985  edition  of  32  CFR  Ports  1-189  contains  a  note  only  for  Ports  1-39 
inclusive.  For  the  hill  text  of  the  Defense  Acquisition  Regulations  in  Ports  1-39,  consuli  the 
three  CFR  volumes  issued  as  of  July  1,  1984,  containing  those  parts. 

*TheJuly  1,  198S  edition  of  41  CFR  Chopten  1-100  contains  o  note  only  for  Chapters  1  to 
49  inclusive.  For  the  hiH  text  of  procurement  regulotiens  in  Choplers  I  to  49,  consuh  the  eleven 
CR  volumes  issued  OS  of  July  1,  1984  contoinint  Iheee  chapters. 

*No  amendments  to  this  volume  wen  promulgaled  duriig  the  period  Od.  1.  198S  lo  Sept. 
30,  1986.  The  CFR  volume  issued  OS  of  Oct.  I,  198S  should  be  retained. 


„ 13.00 

9.00 

500-1199 18.00 

1 200-6id 13.00 

46  Parts: 

1-40 13.00 

41-69 13.00 

70-89 - 7.00 

90-139 1 1 .00 

140-155 8.50 

156-165 — -  14.00 

166-199 13.00 

200-499 19.00 

500-End 9.50 

47  Parts: 

0-19 17.00 

20-39 18.00 

40-69 11.00 

70-79 „...  17.00 

80-End 20.00 

48  Chapters: 

1  (Ports  1-51) 21.00 

1  (Ports  52-99) 16.00 

2 27.00 

3-6 17.00 

7-14 23.00 

15-End 22.00 

49  Parts: 

1-99 10.00 

100-177 24.00 

178-199 .-. 19.00 

200-399 17.00 

400-999 21.00 

1000-1199 17.00 

1200-End 17.00 

50  Parts: 

1-199 15.00 

200-End 25.00 

OR  Index  ond  Findings  Aids 27.00 

Complete  1987  CFR  set 595.00 

MiCTofiche  CFR  Edition: 

Complete  set  (one-time  mailing) 155.00 

Complete  set  (one-time  mailing) 125.00 

Complete  set  (one-rime  mailing) 115.00 

Subsaiption  (inailed  a%  issued) 185.(X) 

Subscription  (mailed  as  issued) 185.00 

Individual  copies 3.75 
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by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  1).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
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There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:        The  Office  of  the  Federal  Register. 
WHAT:      Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations.    . 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  Is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  t}ooks  are  listed  In  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


GENERAL  ACCOUNTING  OFFICE 
4  CFR  Part  21 

Bid  Protest  Regulations 

AGENCY:  General  Accounting  Office. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  makes  a  number  of 
changes  in  the  regulations  governing 
consideration  of  bid  protests  by  the 
General  Account  Office.  4  CFR  Part  21. 
The  changes  are  intended  to  improve  the 
fairness  and  efficiency  of  the  bid  protest 
process.  GAO's  bid  protest  regulations 
implement  section  3551-3556  of  Title  31. 
United  States  Code  (as  added  by  section 
2741  of  the  Competition  in  Contracting 
Act  of  1984  (Pub.  L.  No.  98-369)). 
DATES:  Effective  December  8, 1987,  for 
protests  filed  on  or  after  January  15, 
1988. 

ADDRESSES:  For  complete  copies  of  the 
amended  regulation  contact:  John 
Brosnan,  Group  Managing  Attorney, 
General  Accounting  Office,  by  telephone 
(202)  275-9740  or  write  to  U.S.  General 
Accounting  Office,  Office  of  the  General 
Counsel,  441  G  Street  NW..  Washington, 
DC  20548. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Brosnan,  Group  Managing 
Attorney,  General  Accounting  Office, 
telephone  (202)  275-9740. 
SUPPLEMENTARY  INFORMATION:  In  March 
of  this  year  the  General  Accounting 
Office  (GAO)  published  for  public 
comment  proposed  amendments  to  its 
bid  protest  regulations  (52  FR  9664, 
March  26, 1987).  The  agency  received  25 
comments  in  response  to  the  March  26 
notice,  some  of  which  expressed 
objections  to  various  provisions  of  the 
proposal,  particularly  the  provisions 
concerning  protester  access  to  agency 
documents  relevant  to  a  protest  and  the 
provisions  providing  for  a  fact-finding 
conference  when  necessary  to  resolve 
factual  disputes  that  arise  in  a  protest. 


As  a  result  of  these  comments,  this 
final  rule  incorporates  a  number  of 
changes  to  the  March  26  proposal.  The 
comments  received  by  GAO  and  its 
response  to  each  of  them  are  discussed 
in  detail  below.  GAO  also  intends,  after 
the  amendments  made  by  this  rule  have 
been  in  effect  for  1  year,  to  solicit  public 
comments  concerning  the  impact  of  the 
amendments  on  the  bid  protest  process 
and  to  consider,  in  light  of  the  comments 
it  receives  and  its  own  experience, 
whether  any  modification  of  the 
amendments  would  be  appropriate. 

The  Comments 

Twenty-five  comments  were  received 
on  the  proposed  regulation  amendments. 
The  following  is  a  discussion  of  the 
principal  issues  raised  in  the  comments 
and  the  General  Accounting  Office's 
(GAO)  response. 

One  commenter,  noting  that  §  21.0(a) 
has  been  amended  to  show  that  its 
definition  of  "interested  party"  is  only 
for  purposes  of  filing  a  protest, 
suggested  that  GAO  add  a  definition  of 
"interested  party"  for  purposes  of 
intervention  or  participation  in  a  protest 
filed  by  another  party. 

In  response,  GAO  has  added  a  new 
§  21.0(b)  defining  an  "interested  party" 
for  the  purpose  of  participating  in  a 
protest  as  an  awardee,  if  award  has 
been  made,  or  all  bidders  or  offerors 
who  appear  to  have  a  substantial 
prospect  of  receiving  award  if  the 
protest  is  denied.  Section  21.0 
paragraphs  (b),  (c),  (d),  (e),  and  (f)  are 
redesignated  §  21.0  paragraphs  (c),  (d), 
(e),  (f),  and  (g),  respectively. 

Several  contracting  agency  comments 
objected  to  §  21.1(f),  which  now 
specifically  provides  that  protests  shall 
not  be  dismissed  for  failure  to  furnish  a 
copy  of  the  protest  to  designated 
contracting  agency  personnel  within  1 
day  after  filing  at  GAO  (§  21.1(d)). 
where  the  contracting  officer  has  actual 
knowledge  of  the  basis  of  protest,  or  the 
agency  is  not  prejudiced  by  the 
protester's  noncompliance  in  the 
preparation  of  its  report.  One 
commenter  believed  prejudice  to  the 
agency  should  be  presumed  in  case  of  a 
delay  in  the  notice  given  the  25-day  limit 
on  report  preparation,  and  that  the 
protester  should  have  the  burden  of 
showing  cause  why  the  requirement  was 
not  complied  with.  Several  commenters 
suggested  that  GAO  furnish  all 
protesters  telephonic  or  written  notice  to 


emphasize  the  importance  of  compliance 
with  this  requirement. 

After  considering  these  comments, 
GAO  had  decided  to  retain  the  language 
of  the  proposed  revision.  This  language 
essentially  codifies  GAO's  approach  in 
applying  the  1-day  notice  requirement 
under  GAO's  current  regulations,  and 
thus  makes  no  practical  change.  Rather 
than  automatically  presuming  prejudice 
to  the  agency,  GAO  believes  it  is 
preferable  to  proceed  on  a  case-by-case 
basis,  based  on  actual  prejudice  to  the 
agency,  such  as  where  notice  is  delayed 
significantly  beyond  1  day.  GAO  still 
does  not  believe  that  a  protester's 
failure  to  comply  immediately  with  the 
requirement  warrants  automatic 
dismissal. 

Section  21.3(a)  requires  all  parties  to 
furnish  copies  of  their  submissions  to 
the  contracting  agency  and  other 
participating  interested  parties.  One 
commenter  believed  it  would  be  helpful 
to  require  the  contracting  agency  to 
provide  in  its  notice  of  protest  to  bidders 
or  offerors  in  line  for  the  award  the 
names  and  addresses  of  all  other  such 
bidders  and  offerors,  so  that  each  parly 
responding  to  the  notice  can  furnish 
copies  to  all  other  parties. 

GAO  believes  such  a  requirement 
would  be  impracticable  since  at  the  time 
the  agency  issues  the  notices  of  protest, 
it  is  not  yet  known  which  bidders  and 
offerors  will  choose  to  participate  in  the 
protest.  There  currently  is  no  such 
requirement  and  GAO  has  not 
experienced  significant  difficulties  in 
parties  obtaining  the  submissions  of 
other  participating  interested  parties. 

Section  21.3(k)  contains  a  new 
sentence  referring  to  the  scheduled  due 
date  of  the  agency  report,  "as  specified 
in  the  acknowledgment  of  protest 
furnished  by  the  General  Accounting 
Office."  One  commenter  pointed  out 
that  because  GAO's  current  regulations 
do  not  provide  for  an  "acknowledgment 
of  protest"  to  the  protester  (although  as 
a  matter  of  practice  GAO  does  send 
such  an  acknowledgment),  this 
reference  to  an  acknowledgment  letter 
should  be  expressly  provided  for  in  the 
regulations.  In  response  to  this 
comment.  GAO  has  added  language  to 
§  21.3(a)  to  provide  that  GAO  will  mail 
an  acknowledgment  of  the  protest  to  the 
protester. 

One  commenter  noted  that  while  the 
supplementary  information 
accompanying  GAO's  proposed 
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regulation  amendments  states  that 
under  new  §  21.3(1)  parties  may  request 
permission  from  GAO  to  submit 
additional  statements,  the  language  of 
S  21.3(1)  does  not  state  this. 

Consequently,  GAO  has  revised 
S  21.3(1)  to  specifically  provide  for  the 
submission  of  additional  statements 
only  if  the  party  requests  to  do  so  and 
GAO  determines  them  to  be  necessary 
to  the  fair  resolution  of  the  protest. 

GAO  received  a  large  number  of 
comments  on  new  §  21.3  paragraphs  (c), 
(d),  (e),  (f],  (g),  and  (h),  which  were 
added  to  enable  protesters  to  obtain 
access  to  documents  relevant  to  the 
protest.  Several  contracting  agencies 
have  argued  'h.it  (1)  GAO  does  not  have 
the  authority  to  provide  documents  to 
protesters  or  interested  parties,  (2)  these 
provisions  are  inconsistent  with  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  552,  and  (3)  these  provisions  may 
be  unconstitutional.  GAO  does  not 
agree. 

The  authority  to  obtain  documents 
and  provide  them  to  parties 
participating  in  a  protest  is  contained  in 
the  Competition  in  Contracting  Act  of 
1984  (CICA).  31  use.  3553(b)(2)  and  (f) 
and  3555  (a)  and  (b)  (Supp.  Ill  1985). 
CICA  requires  that  contracting  agencies 
provide  GAO  with  a  protest  report, 
including  all  relevant  documents,  and 
that  the  agencies  provide  parties  to  a 
protest  with  relevant  documents,  which 
the  party  is  otherwise  authorized  by  law 
to  receive  and  would  not  give  the  party 
a  competitive  advantage  (including  the 
protest  report)  within  such  guidelines 
that  GAO  may  set  forth.  CICA  also 
establishes  GAO's  authority  to  prescribe 
necessary  protest  procedures  and  states 
that  GAO  may  use  its  audit  authority 
under  Chapter  7  of  Title  31  to  verify 
parties'  assertions.  GAO  believes  that  a 
reasonable  reading  of  these  portions  of 
CICA  provides  the  authority  for  GAO  to 
establish  a  protest  procedure  whereby 
protesters  and  participating  interested 
parties  may  obtain  nonprivileged 
documents  which  are  relevant  to  the 
protest  issues. 

GAO  believes  that  this  procedure  is 
consistent  with  FOIA.  CICA  at  31  U.S.C. 
3553(f)  states  that  any  document 
provided  to  a  party  not  give  that  party  a 
competitive  advantage  and  requires  that 
the  party  would  be  otherwise  authorized 
by  law  to  receive  the  document  to  be 
released.  New  §  21.3(d)(2)  reflects  these 
restrictions.  In  GAO's  view,  31  U.S.C. 
3553(f)  restricts  the  release  of 
documents  to  those  that  a  particular 
party  would  be  entitled  to  receive  under 
FOIA.  GAO  intends  to  so  limit  parties' 
access  to  agency  documents.  In 
determining  whether  a  party  is  entitled 
to  specific  documents.  GAO  will  give 


due  consideration  to  the  agency's 
determination  as  to  their  releasability 
under  FOIA.  On  the  other  hand.  GAO 
believes  that  CICA  envisions  that  those 
documents  that  would  be  releasable 
pursuant  to  FOIA  would  be  made 
available  to  parties  to  a  protest  in 
accordance  with  GAO  timeframes  and 
procedures.  GAO  believes  that  there  is 
no  constitutional  bar  to  the 
implementation  of  these  procedures. 

Some  contracting  agencies  have  also 
complained  that  the  new  access-to- 
documents  procedures  are  not 
necessary,  overly  legalistic  and  unfair 
because  they  do  not  provide  for  agency 
access  to  protester  documents.  GAO 
wishes  to  keep  the  protest  process  as 
simple  and  expeditious  as  possible. 
Nevertheless,  it  has  in  recent  years 
received  persistent  complaints  from 
protesters  that  contracting  agencies 
have  denied  them  access  to  the  relevant 
documents  necessary  to  successfully 
pursue  a  protest.  GAO  concluded  from 
its  own  experience  that  there  was  in  fact 
a  problem  and  has  established  what  it 
believes  is  a  relatively  simple,  fair,  and 
effective  process  for  dealing  with 
document  access.  GAO  is  not  aware  of 
any  corresponding  agency  problems 
with  obtaining  protester  documents.  The 
agencies  have  not  provided  any 
convincing  argument  for  the  need  for 
such  documents.  Hence,  GAO  has  no 
basis  at  this  time  to  implement  such  a 
procedure. 

Several  commenters  suggested  that 
GAO  control  the  release  of  documents 
containing  proprietary  or  sensitive 
information  by  the  issuance  of 
protective  orders  limiting  the  release  of 
the  information  to  a  protester's  or  an 
interested  party's  counsel  for  use  only  in 
connection  with  the  protest.  A 
protective  order  might  be  a  feasible 
method  of  dealing  with  the  release  of 
sensitive  information  in  a  court 
proceeding:  it  is  not  appropriate  under 
GAO's  procedures — which  are  designed 
to  afford  protesters  a  simple  and 
inexpensive  protest  forum.  GAO  has  no 
practical  way  of  enforcing  such  an 
order.  In  the  absence  of  an  effective 
enforcement  mechanism.  GAO  would 
not  be  able  to  assure  the  contracting 
agencies  that  the  restriction  placed  on 
their  sensitive  information  would  be 
effective. 

Section  21.3(c)  provides  that  a 
protester,  within  5  days  of  filing  a 
protest,  may  make  a  written  request  for 
documents  it  regards  as  relevant  to  the 
protest  issues  raised.  Some  contracting 
agencies  have  suggested  that  GAO 
should  ensure  that  only  documents  that 
are  in  fact  relevant  should  be  produced 
and  that  the  request  should  be  made 
concurrently  with  the  filing  of  the 


protest.  In  response,  §  21.3(c)  has  been 
revised  to  limit  a  document  request  to 
those  documents  that  GAO  determines 
are  relevant  rather  than  just  those 
"considered"  relevant  by  the  protester. 
Section  21.3(d)(2)  has  been 
correspondingly  changed  to  state 
specifically  that  only  documents 
relevant  to  the  protest  issues  need  be 
provided.  Section  21.3(c)  has  been 
further  amended  to  require  the 
document  request  to  be  filed 
concurrently  with  the  protest.  GAO  has 
made  these  changes  because  it  feels  that 
it  must  be  able  to  control  document 
requests  by  hmiting  them  to  documents 
it  ultimately  decides  are  relevant  and 
that  the  agency  should  be  given  its  full 
25  days  reporting  time  allowed  by  CICA 
to  produce  such  documents. 

Some  contracting  agencies  also 
contended  that  the  §  21.3(c)  request  for 
documents  be  ehminated  in  favor  of  a 
single  provision  similar  to  that  at 
§  21.3(e)  which  provides  that  a  protester 
may  further  request  documents  if  the 
existence  or  relevance  of  the  documents 
first  becomes  evident  from  the  agency 
protest  report.  These  commenters  would 
limit  the  opportunity  for  the  protester  to 
request  documents  to  after  receipt  of  the 
agency  report  and  would  extend  the 
agency's  response  time  from  5  to  10  days 
after  receipt  of  the  document  request. 
GAO  still  believes  that  the  best  time  for 
the  protester  first  to  request  documents 
is  at  the  time  the  protest  is  filed,  as 
currently  provided  for  under  §  21.3(c),  so 
that  the  documents  can  be  provided 
along  with  the  report  in  accordance  with 
the  CICA  deadlines.  During  this  time 
period  the  agency  will  already  be 
involved  in  gathering  relevant 
documents  in  preparing  the  report.  If 
GAO  were  to  eliminate  §  21.3(c),  all 
requests  would  have  to  be  processed 
after  the  report  was  received  thereby 
significantly  delaying  the  issuance  of  the 
decision.  As  it  now  stands  only  those 
documents  whose  relevance  or 
existence  first  becomes  clear  after 
receipt  of  the  report  may  be  requested  at 
that  time  under  §  21.3(e). 

Two  commenters  have  suggested  that 
interested  parties  should  be  allowed  to 
participate  actively  in  the  document 
production  process  set  out  in  §  21.3  by 
either  requesting  documents  themselves 
or  by  being  permitted  to  comment  when 
their  documents  are  the  subject  of  a 
protester's  document  request.  GAO  feels 
that  the  interests  of  such  parties  in 
obtaining  documents  are  adequately 
addressed  in  §  21.3,  which  generally 
permits  them  to  obtain  copies  of 
documents  furnished  to  the  protester. 
GAO  believes  that  parties  who  wish  to 
restrict  the  release  of  information 
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contained  in  documents  whidi  are  in  the 
custody  of  the  agency  ^ould  express 
their  views  to  the  agency  which  can 
then  inform  GAO  that  the  documents 
should  not  be  released.  In  addition,  the 
regulations  do  not  prohibit  a  party  from 
making  its  views  kiiown  to  GAO 
regarding  the  release  of  its  documents. 

In  response  to  several  comments. 
9  21.3(d)(2)  has  been  amended  to  require 
specifically  that  requested  documents 
not  provided  to  the  protester  or 
interested  party  be  furnished  to  GAO. 
Section  21.3(e)  has  also  be«i  clarified  to 
insure  that  in  responding  to  requests  for 
documents  after  the  protest  report  is 
issued,  contracting  agencies  identify  the 
documents  not  furnished  to  the  protester 
or  the  interested  party.  These  changes 
clarify  GAO's  original  intent 

Several  conunents  were  received 
regarding  the  new  language  in 
§  21.5(a)(1)  requiring  the  agency  to  be 
represented  at  GAO  conferwices  on  the 
merits  by  individuals  knowledgeable 
about  the  protest  subject  matter.  One 
commenter  proposed  that  GAO  provide 
that  unfavorable  inferences  will  be 
drawn  where  the  agency  is  not 
represented  by  knowledgeable 
individuals.  Other  commenters  pointed 
out  that  all  parties  at  the  conference 
should  be  required  to  be  represented  by 
knowledgeable  individuals. 

Although  the  new  language  in 
§  21.5(a)(1)  was  prompted  by  GAO's 
experience  that  contracting  agencies 
frequently  are  not  represented  at 
conferences  by  people  famihar  with  all 
of  the  protest  issues,  GAO  agrees  that 
as  a  fundamental  principle,  all  parties  at 
a  conference  should  meet  this 
requirement.  The  section  has  been 
modified  to  provide  that  all  parties,  not 
only  those  representing  the  contracting 
agency,  must  have  knowledgeable 
representation  at  conferences  on  the 
merits.  GAO  believes  it  is  self-evident 
that  it  may  draw  negative  inferences 
where  a  party's  failure  to  have 
knowledgeable  individuals  at  the 
conference  precludes  GAO's  thorough 
consideration  of  an  issue,  and  that  there 
is  no  need  for  a  specific  provision  to  this 
effect. 

Section  21.5(b)  outlines  the  procedures 
for  a  fact-finding  conference  to  resolve 
factual  disputes  that  cannot  be  resolved 
on  the  written  record. 

Many  commenters  questioned  how 
often  such  a  conference  would  be 
granted  in  view  of  the  language  in 
§  21.5(b)  that  such  conferences  are 
considered  exceptional  and  will  be 
granted  sparingly.  Some  of  those 
commenters  objected  to  the  inclusion  of 
the  language  that  the  conferences  would 
be  granted  sparingly  on  the  ground  that 
the  regulation  already  specifies  that  the 


conferences  are  to  be  held  at  GAO's 
discretion.  The  frequency  of  fact  finding 
conferences  is  difficult  to  predict  since 
this  is  a  new  procedure  to  assist  in 
resolving  bid  protests.  However,  GAO 
has,  in  response  to  comments  from 
contracting  agencies,  revised  S  21.5(b)  to 
make  clear  that  not  every  factual 
dispute  will  require  such  a  conference, 
but  only  those  factual  disputes  whose 
resolution  is  essential  to  deciding  the 
protest.  In  view  of  this  more  explicit 
standard  for  granting  conferences,  GAO 
has  removed  the  statement  that  fact 
finding  conferences  are  exceptional  and 
will  be  granted  sparingly. 

Several  commenters  believed  the 
protester  and  the  procuring  agency 
should  be  able  to  specify  particular 
witnesses  to  be  produced  for  the 
conference.  GAO  has  not  revised  the 
regulations  in  this  regard  and  the  final 
determination  as  to  the  appropriate 
witnesses  remains  with  GAG.  Nothing, 
however,  in  the  regulations  precludes 
the  parties  from  submitting  a  list  of 
proposed  witnesses  for  GAO's 
consideration. 

Several  commenters  objected  to 
§  21.5(b)(2),  which  provides  each  party 
the  opportunity  to  question  opposing 
witnesses.  The  commenters  argued  that 
each  party  should  be  able  to  question  all 
witnesses,  including  their  own,  thereby 
permitting  both  direct  and  cross- 
examination.  GAO  has  changed 
S  21.5(b)(2)  to  so  provide. 

The  majority  of  commenters  were 
opposed  to  tape  recording  the 
conference,  lliey  argued  that  a  written 
transcript  would  be  more  appropriate. 
The  commenters  noted  that  a  tape 
recording  would  be  difficult  to  woric 
horn  and  asserted  that  a  written 
transcript  would  aid  the  GAO  hearing 
official  in  making  the  finding  of  facts. 
Based  on  these  comments  GAO  has 
amended  §  21JS{b)(2)  to  provide  for  a 
transcript  of  the  proceedings.  Each  party 
will  be  required  to  pay  for  its  copy  of  the 
transcript.  The  use  of  a  transcript  and 
the  attmdant  delay  in  obtaining  and 
forwarding  it  to  the  parties  necessitated 
a  change  in  the  time  limit  for  written 
comments  on  the  conference. 
Accordingly,  i  21.5(b)(3)  has  been 
amended  to  permit  the  submission  of 
comments  within  3  days  of  receipt  of  the 
transcript. 

Several  commenters  were  concerned 
about  the  expense  involved  and  the 
distance  that  may  have  to  be  traveled  to 
produce  certain  witnesses,  especially  in 
connection  with  protests  of  overseas 
procurements.  They  also  felt  that  5  days 
notice  of  the  conference,  as  provided  for 
in  §  21.5(b)(1),  may  be  too  short  a  time 
period  to  produce  witnesses.  Many  of 
these  commenters  suggested  that  a 


telephone  conference  would  be 
appropriate  in  these  situations. 

The  purpose  of  the  fact  finding 
conference  is  to  provide  for  live 
testimony  concerning  the  disputed  facts 
and  to  allow  GAO  to  consider  the 
demeanor  of  the  witnesses.  This 
generally  cannot  be  accomplished  by  a 
telephone  conference.  While  there  is 
nothing  in  the  regulations  that  prohibits 
a  telephonic  fact  finding  conference, 
GAO  does  not  believe  that  it  would  be 
appropriate  in  most  cases,  and  will  not 
list  it  in  the  regulations  as  an  alternate 
procedure.  Further,  the  5-day  notice  in 
S  21.5(b)(1)  is  a  minimum  time  period 
and  GAO  may  grant  more  time  as  the 
circumstances  warrant 

Numerous  commenters  requested  that 
GAO  use  the  Federal  Rules  of  Evidence 
in  conducting  fact  finding  conferences, 
and  that  senior  GAO  officials  with 
specific  qualifications  to  be  Usted  in  the 
regulations  conduct  these  conferences. 
Section  21.5(b)(2]  has  been  amended  to 
state  that  evidence  will  be  admitted  in 
the  sound  discretion  of  the  GAO  official. 
While  the  GAO  official  will  look  to  the 
Federal  Rules  of  Evidence  for  guidance, 
GAO  will  not  be  bound  by  such  rules  in 
keeping  with  its  view  that  the 
conferences  should  be  as  informal  as  is 
reasonable  and  appropriate.  Also,  while 
GAO  will  use  its  senior  officials  to 
conduct  fact  finding  conferences.  GAO 
will  determine  the  qualifications  of  such 
individuals  and  sees  no  need  to  list  the 
qualifications  in  the  regulations. 

One  commenter  suggested  that  GAO 
make  it  clear  in  the  regulations  whether 
participating  interested  parties  are 
entitled  to  participate  in  fact  finding 
conferences.  GAO  believes  it  is 
unnecessary  to  modify  the  regulations  in 
this  regard.  The  regulations  do  not 
prohibit  participating  interested  parties 
from  attending  or  taking  part  in  fact 
finding  conferences.  It  is  GAO's 
intention  that  participating  interested 
parties  ordinarily  will  be  invited  to 
attend  fact  finding  conferences,  and  that 
they  may  be  permitted  to  take  an  active 
part  in  the  conference,  depending  on  the 
circumstances  of  the  protest.  GAO 
currently  permits  their  participation  in 
conferences  on  the  merits. 

Two  contracting  agencies  commented 
that  they  believe  1 21.6(e)  should  not  be 
modified  as  proposed.  This  section 
currently  states  that  (1)  The  costs  of 
filing  and  pursuing  a  protest,  including 
attorneys'  fees,  will  be  awarded  only 
where  the  protester  has  been 
unreasonably  excluded  from  the 
procurement:  and  (2)  bid  and  proposal 
preparation  costs  will  be  awarded  only 
where  the  protester  was  unreasonably 
excluded  and  there  is  no  other 
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appropriate  remedy.  As  modined, 
S  21.6(e)  provides  no  specific  standards 
for  cost  recovery.  The  commenters 
prefer  the  current  language  and  suggest 
that  ehmination  of  those  standards 
could  lead  to  the  filing  of  frivolous 
protests.  The  commenters  further 
suggest  that,  if  GAO  is  intent  on  making 
this  change.  GAO  should  adopt  the 
standards  for  awarding  attorneys'  fees, 
and  the  limitations  on  those  fees, 
provided  for  under  the  Equal  Access  to 
justice  Act 

As  GAO  stated  in  the  supplemental 
information  accompanying  the  proposed 
regulation  amendments,  it  believes, 
based  on  its  experience  with  the  current 
regulations,  that  the  costs  of  filing  and 
purusing  a  protest  generally  should  be 
granted  whenever  a  protest  is  sustained 
based  on  more  than  some  technical 
violation  of  statute  or  regulation, 
whether  or  not  other  remedies  also  are 
appropriate.  Thus,  while  we  recognize 
that  contracting  agencies  would  prefer 
the  current  more  restrictive  standard, 
we  continue  to  believe  it  is  preferable  to 
eliminate  these  standards  and  decide 
the  issue  of  costs  on  a  case-by-case 
basis.  We  do  not  agree  that  an  increase 
in  frivolous  protests  will  result  from  this 
change  since  it  should  be  evident  to 
potential  protesters  that  a  meritless 
protest  will  not  be  sustained  and  will 
have  no  better  chance  of  resulting  in 
recovery  of  costs  than  currently  is  the 
case.  To  the  extent  the  change  may 
result  in  a  greater  likelihood  of  a  protest 
being  filed,  GAO  notes  that  the 
awarding  of  attorneys'  fees  is  intended 
to  encourage  firms  to  protest  perceived 
violations  of  statutes  and  regulations 
under  a  "private  attorneys  general" 
theory. 

GAO  is  not  inclined  to  base  the 
quantum  of  attorneys'  fees  allowed  on 
the  standards  in  the  Equal  Access  to 
Justice  Act.  As  indicated,  GAO  believes 
it  is  preferable  to  decide  these  issues  on 
a  case-by-case  basis.  This  is  not  to  say. 
on  the  other  hand,  that  GAO  will  not 
refer  to  the  Act  for  guidance  in  specific 
cases. 

List  of  Subjects  in  4  CFR  Part  21 

Administrative  practice  and 
procedure.  Government  contracts. 


PART  21— [AMENDED] 

4  CFR  Part  21,  General  Accounting 
Office — Bid  Protest  Regulations,  isj 
amended  as  follows:  ' 

1.  The  authority  citation  for  4  CFR 
Part  21  continues  to  read  as  follows: 

Authority:  31  U.S.C.  3551-3556. 


S21.0    (Amended] 

2.  In  S  21.0,  paragraph  (a)  is  amended 
by  adding  "for  the  purposes  of  filing  a 
protest."  following  "Interested  party". 

3.  In  §  21.0,  paragraphs  (b),  (c),  (d)  and 
(e)  are  redesignated  paragraphs  (c),  (d), 
(e)  and  (f).  respectively. 

4.  In  S  21.0,  a  new  paragraph  (b)  is 
added  to  read  as  follows: 
***** 

(b)  "Interested  party"  for  the  purpose 
of  participation  in  a  protest  means  an 
awardee  if  the  award  has  been  made,  or 
if  no  award  has  been  made,  all  bidders 
or  offerors  who  appear  to  have  a 
substantial  prospect  of  receiving  an 
award  if  the  protest  is  denied. 
***** 

5.  In  S  21.0,  paragraph  (g)  is  added  to 
read  as  follows: 

•      *  *        *        *        * 

(g)  The  term  "filed"  regarding  protests 
to  the  General  Accounting  Office  means 
receipt  of  the  protest  and  other 
submissions  in  the  General  Accounting 
Office. 

§21.1    [Amended] 

6.  In  9  21.1,  paragraph  (b)  is  amended 
by  adding  "441  G  Street,  NW.." 
following  "General  Accounting  Office". 

7.  In  S  21.1,  paragraphs  (e]  and  (f)  are 
revised  to  read  as  follows: 

***** 

(e)  No  formal  briefs  or  other  technical 
forms  of  pleading  or  motion  are 
required.  Protest  submissions  should  be 
concise,  logically  arranged,  and  clearly 
state  legally  sufficient  grounds  of 
protest.  Protests  of  different 
procurements  should  be  separately  filed. 
If  requested,  the  General  Accounting 
Office  will  time/date  stamp  and  return  a 
copy  of  the  protest  provided  by  the 
protester. 

(f)  A  protest  filed  with  the  General 
Accounting  Office  may  be  dismissed  for 
failure  to  comply  with  any  of  the 
requirements  of  this  section.  However,  a 
protest  shall  not  be  dismissed  for  failure 
to  comply  with  paragraph  (d)  of  this 
section  where  the  contracting  officer  has 
actual  knowledge  of  the  basis  of  protest 
or  the  agency,  in  the  preparation  of  its 
report,  is  not  otherwise  prejudiced  by 
the  protester's  noncompliance. 

S21.2    [Amended] 

8.  In  S  21.2,  paragraph  (b)  is  removed 
and  paragraph  (c)  is  redesignated 
paragraph  (b). 

§21.3    [Amended] 

9.  In  S  21.3,  paragraph  (a)  is  amended 
by  inserting  at  the  end  of  the  first 
sentence,  "and  also  mail  an 
acknowledgment  of  the  protest  to  the 


protester"  and  by  removing  the  last 
sentence  and  substituting  "All  parties 
shall  furnish  copies  of  any  such 
communications  to  the  contracting 
agency  and  to  other  participating 
interested  parties." 

10.  In  S  21.3  paragraphs  (c),  (d),  (e),  (f) 
and  (g)  are  redesignated  as  paragraphs 
[i).  0).  (k).  (m).  and  (n). 

11.  In  §  21.3  newly  redesignated 
paragraph  (i)  is  amended  by  inserting  in 
the  second  sentence  between  "of  and 
"relevant"  the  word  "all"  and  by 
removing  "Pub.  L  98-369"  and 
substituting  "31  U.S.C  3553(f)  (Supp.  IH 
1985),"  in  the  third  sentence.  The 
following  new  paragraphs  (c)  through  (h) 

are  added: 
***** 

(c)  A  protester  may  request  in  writing 
specific  documents  it  considers  relevant 
to  its  protest  grounds,  including  but  also 
in  addition  to  the  documents  described 
in  S  21.3(i).  The  request  must  be  filed 
with  the  General  Accounting  Office  and 
with  the  individual  or  location  referred 
to  in  S  21.1(d)  concurrent  with  the  filing 
of  the  protest.  A  request  that  fails  to 
meet  one  or  more  of  the  requirements  of 
this  paragraph  may  be  dismissed. 

(d)  Where  a  request  for  documents  is 
submitted  pursuant  to  paragraph  (c)  of 
this  section,  those  documents  shall  be 
furnished  as  follows: 

(1)  Except  as  provided  below,  the 
contracting  agency  shall  furnish  copies 
of  the  requested  documents  along  with 
the  copy  of  the  agency  report  to  the 
protester  and  to  interested  parties  who 
have  responded  to  the  notice  in 

i  21.3(a). 

(2)  Requested  documents  that  are  not 
relevant  to  the  protest  or  would  give  the 
protester  or  other  interested  party  a 
competitive  advantage  or  that  the 
protester  of  the  interested  party  is  not 
otherwise  authorized  by  law  to  receive 
shall  not  be  furnished  to  the  protester  or 
to  the  interested  party.  Requested 
documents  not  furnished  to  the  protester 
or  the  interested  party  shall  be 
identified  and  the  reason  for  not 
furnishing  the  documents  stated.  In  any 
event,  all  requested  documents  shall  be 
furnished  to  the  General  Accounting 
Office. 

(e)  The  protester  may  subsequently 
request  additional  documents  if  the 
existence  or  relevance  of  such 
documents  first  becomes  evident  from 
the  agency  report.  Any  request  for  such 
documents  must  be  filed  with  the 
General  Accounting  Office  and  with  the 
contracting  agency  within  2  days  of  the 
protester's  receipt  of  the  agency  report. 
The  contracting  agency  must  respond 
within  5  days  by  filing  with  the  General 
Accounting  Office  the  requested 


documents,  and  by  identifying  the 
documents  not  to  be  fumis^d  to  the 
protester  or  the  interested  party,  and 
stating  the  reasons  for  not  furnishing 
them. 

(f)  The  General  Accounting  Office 
shall  decide  within  5  days  of  the  receipt 
of  the  contracting  agency's  report  under 
paragraph  (d)  of  this  section  or  its 
response  under  paragraph  (e)  of  this 
section  whether  any  documents 
withheld  from  the  protester  or  other 
interested  party  shall  be  released  to  the 
protester  or  other  interested  party.  If  the 
General  Accounting  Office  determines 
that  withheld  documents  should  be 
released,  it  will  furnish  the  documents  to 
the  party  or  parties  entitled  to  receive 
them  or  advise  the  agency  to  do  so. 

(g)  When  withheld  documents  are  so 
released,  protester's  comments  on  the 
agency  report  shall  be  filed  within  7 
days  of  its  receipt  of  the  released 
documents.  If  the  General  Accounting 
Office  determines  that  the  doctmients 
were  properly  withheld,  the  protester's 
comments  are  due  within  10  days  of  its 
receipt  of  the  agency  report  as  imder 

S  21.3(k). 

(h)  In  the  event  any  contracting 
agency  fails  to  comply  with  a  decision 
that  a  document  should  be  furnished  to 
a  protester  or  other  interested  party,  the 
General  Accounting  Office  may  use  any 
authority  available  under  Chapter  7  of 
Title  31,  United  States  Code,  to  provide 
the  document  to  the  protester  or  other 
interested  party  or  may  draw  an 
inference  regarding  the  content  of  the 
withheld  document  unfavorable  to  the 
contracting  agency. 

12.  In  9  21.3,  newly  redesignated 
paragraph  (k)  is  amended  by  removing 
the  number  "7"  whenever  it  appears, 
and  substituting  the  number  "10."  The 
paragraph  is  further  amended  by 
inserting  in  the  second  sentence 
between  "a"  and  "statement,"  the  word 
"written"  and  by  inserting  between  the 
second  and  third  sentence  the  following: 
'The  General  Accounting  Office  will 
assume  the  protester  received  the 
agency  report  no  later  than  the 
scheduled  due  date  as  specified  in  the 
acknowledgment  of  protest  furnished  by 
the  General  Accounting  Office,  unless 
otherwise  advised  by  the  protester." 

13.  In  9  21.3,  newly  redesignated 
paragraph  (m)  is  amended  by  removing 
the  reference  to  "9  21.2(c)"  and 
substituting  "9  21.2(b)."  Further,  the 
following  new  paragraph  (1)  is  added: 
***** 

(1)  The  General  Accounting  Office 
may  at  its  discretion  permit  the 
submission  of  additional  statements  by 
the  parties,  including  the  contracting 
agency,  if  the  party  requests  to  do  so 


and  the  General  Accounting  Office 
determines  such  statements  are 
necessary  for  the  fair  resolution  of  the 
protest.  The  General  Accounting  Office 
may  at  its  discretion  permit  the 
submission  of  statements  relevant  to  the 
protest  from  parties  other  than 
interested  parties  as  defined  in 
paragraphs  (a)  and  (b)  in  9  21.0  such  as 
federal  agencies  other  than  the 
contracting  agency  or  trade 
associations. 
***** 

14.  In  9  21.3,  newly  redesignated 
paragraph  (m)(6)  is  amended  by 
removing  "Pub.  L  98-369"  and 
substituting  "40  U.S.C.  759(h)  (Supp.  HI 
1985)." 

15.  In  9  21.3,  newly  redesignated 
paragraph  (m)(8)  is  amended  by 
removing  "Pub.  L  98-369"  and 
subsUtuting  "31  U.S.C  3551-3556  (Supp. 
Ill  1985)." 

921.4    [Amended] 

16.  In  9  21.4,  the  introductory  text  is 
amended  by  removing  "Pub.  L  98-369" 
and  substituting  "31  VS.C.  3553(c)  and 
(d)  (Supp.  in  1985)." 

17.  In  9  21.5,  the  section  heading  is 
revised  by  removing  "Conference"  and 
substituting  "Conferences"  to  read  as 
follows: 

9  21.5    Confertnct*. 

***** 

18.  In  9  21.5,  paragraph  (b)  is 
redesignated  paragraph  (a)(1)  and 
amended  by  removing  "no  later  than  5 
days"  and  substituting  "as  soon  as 
practicable"  and  by  inserting 
"participating"  before  "interested"  in 
the  first  sentence.  The  paragraph  is 
further  amended  by  adding  the  following 
penultimate  sentence:  "All  parties 
should  be  represented  by  individuals 
who  are  knowledgeable  about  the 
subject  matter  of  the  protest." 

19.  In  9  21.5,  paragraph  (c)  is 
redesignated  paragraph  (a)(2)  and 
amended  by  removing  "9  21.3(e)"  and 
substituting  "9  21.3(k)."  The  paragraph 
is  further  amended  by  inserting 
"participating"  before  "interested"  in 
the  second  sentence,  by  inserting 
"including  the  contracting  agency," 
before  "within"  and  deleting  the  number 
"5"  and  substituting  the  number  "7"  in 
the  same  sentence. 

20.  In  9  21.5,  paragraph  (d)  is 
redesignated  paragraph  (a)(3). 
Paragraph  (e)  is  redesignated  paragraph 
(a)(4)  and  amended  by  inserting 
"wrritten"  before  "statement"  in  the  first 
sentence,  and  by  removing  the  number 
"5"  and  substituting  the  number  '7"  and 
by  removing  "paragraph  (c)"  and 
substituting  "paragraph  (a)(2)"  in  the 


same  sentence.  The  paragraph  is  further 
amended  by  removing  "§  21.3(e)"  in  the 
last  sentence  and  substituting 
"9  21.3(k)." 

21.  In  9  21.5,  a  new  paragraph  (b)  is 
added  to  read  as  follows: 
***** 

(b)  A  fact  finding  conference  may,  at 
the  sole  discretion  of  the  General 
Accounting  Office,  be  held  at  the 
request  of  any  party  or  on  the  initiative 
of  the  General  Accounting  Office.  The 
fact  finding  conference  may  be  held  in 
order  to  resolve  a  specific  factual 
dispute  essential  to  the  resolution  of  the 
protest  which  cannot  be  otherwise 
resolved  on  the  written  record. 

(1)  A  fact  finding  conference  may  be 
held  at  any  time  during  the  protest 
proceeding.  The  General  Accounting 
Office  will  notify  all  parties  in  writing  at 
least  5  days  before  such  a  conference  is 
scheduled  and  inform  them  of  the 
factual  issue  or  issues  to  be  resolved 
and  of  any  specific  witness  to  be 
produced. 

(2)  The  fact  finding  conference  will  be 
held  at  the  General  Accounting  Office 
before  a  General  Accounting  Office 
official.  Witnesses  will  testify  under 
oath  or  affirmation,  and  a  transcript  of 
the  proceeding  will  be  made.  Each  party 
must  pay  for  its  copy  of  the  transcript 
and  will  be  given  the  opportunity  to 
question  the  witnesses.  Fact  finding 
conferences  shall  be  as  informal  as  is 
reasonable  and  appropriate  under  the 
circumstances.  Evidence  shall  be 
admitted  in  the  sound  discretion  of  the 
presiding  General  Accounting  Office 
official. 

(3)  Each  party  may  submit  written 
comments  to  the  General  Accounting 
Office  on  the  matter  raised  in  the 
conference  within  3  days  of  receipt  of 
the  transcript.  Relevant  findings  of  fact 
by  the  General  Accounting  Office 
hearing  official  shall  be  part  of  the  bid 
protest  decision. 

(4)  If  any  party  refuses  to  attend  such 
a  conference,  or  a  witness  fails  to  attend 
or  fails  to  answer  a  relevant  question, 
the  General  Accounting  Office  may 
draw  an  inference  unfavorable  to  the 
party  refusing  to  cooperate. 

§21.6    [Amended] 

22.  In  9  21.6.  paragraph  (e)  is  removed 
and  paragraph  (f)  is  redesignated 
paragraph  (e). 

§21.8    [AmendMl] 

23.  In  9  21.8.  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

***** 

(e)  Where  circumstances  demonstrate 
that  the  case  is  no  longer  suitable  for 
resolution  within  45  calendar  days,  the 
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General  Accounting  Office  may 
establish  new  deadlines  within  the 
constraints  estabhshed  in  S  21.7  (a)  and 
(c)  regarding  the  issuance  of  a  decision 
and  in  {  21.3  (i)  and  (j)  regarding  the 
submission  of  the  agency  report. 


§21.9    [Amended] 

24.  In  §  21.9,  paragraph  (b)  is  amended 
by  removing  "§  21.3(c)"  and  substituting 
"5  21.3(i)"  and  by  removing  "5  21.3(e) 
and  substituting  "S  21.3(k)." 


{21.11    (Amended] 

25.  In  §  21.11.  paragraph  (a)  is 
amended  by  removing  "or  by  the  District 
of  Columbia". 

2&  In  §  21.11.  paragraph  (b)  is 
amended  by  removing  Pub.  L.  98-360 
and  substituting  "31  U.S.C.  3553  (c)  and 
(d)  (Supp.  lU  1985)." 


§21.12    [Amended] 

27.  In  S  21.12.  paragraph  (c)  is 
amended  by  removing  "Pub.  L  98-3iB9" 
and  substituting  "31  U.S.C.  3553  (c)  and 
(d)  (Supp.  m  1985)." 
Charim  A.  Bowsber, 
Comptroller  General  of  the  United  States. 
(FR  Doc.  87-27921  Filed  12-7-87;  8:45  am] 
MUMQ  COOC  HW-OI-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  204 

[Regulation  O;  Docket  No.  R-0623] 

Reserve  Requirements  of  Depository 
Institutions;  Reserve  Requirement 
Ratios 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 


':  The  Board  is  amending  12 
CFR  Part  204  (Regulation  D— Reserve 
Requirements  of  Depository 
Institutions):  (1)  To  increase  the  an^ount 
of  transaction  accounts  subject  to  * 
reserve  requirement  ratio  of  three  ' 
percent  as  required  by  section 
19(b)(2)(C)  of  the  Federal  Reserve  Act 
(12  U.S.C.  461(b)(2)(C)).  from  $36.7 
million  to  $40.5  million  of  net 
transaction  accounts;  (2)  to  increase  the 
amount  of  reservable  liabilities  of  each 
depository  institution  that  is  subject  to  a 
reserve  requirement  of  zero  percent,  as 
required  by  section  19(b)(ll)(B)  of  the 
Federal  Reserve  Act  (12  U.S.C. 
461(b)(ll)(B)).  from  $2.9  miUion  to  $3.2 
million  of  reservable  liabilities;  and  (3) 
to  increase  the  reporting  cutoff  level 
which  is  used  to  separate  weekly 
reporters  from  quarterly  reporters  from 
$28.6  million  to  $30.0  million  of  total 
deposits  and  other  reservable  liabilities. 


EFFECTIVE  DATE:  December  15. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Harry  )orgenson.  Senior  Attorney 
(202/452-3778).  Legal  Division,  or  Pat 
Mahoney,  Economist  (202/452-3827). 
Division  of  Monetary  Affairs;  for  users 
of  the  Telecommunications  Device  for 
the  Deaf  (TDD),  Earnestine  Hill  or 
Dorothea  Thompson  (202/452-3544); 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC,  20551. 

SUPPLEMENTARY  INFORMATION:  Section 

19(b)(2)  of  the  Federal  Reserve  Act 
requires  each  depository  institution  to 
maintain  with  the  Federal  Reserve 
System  reserves  against  its  transaction 
accounts  and  nonpersonal  time  deposits, 
as  prescribed  by  Board  regulations.  The 
initial  reserve  requirements  imposed 
under  section  19(b)(2)  were  set  at  three 
percent  for  each  depository  institution's 
total  transaction  accounts  of  $25  million 
or  less  and  at  12  percent  on  total 
transaction  accounts  above  $25  million. 
Section  19(b)(2)  further  provides  that, 
before  December  31  of  each  year,  the 
Board  shall  issue  a  regulation  adjusting 
for  the  next  calendar  year  the  total 
dollar  amount  of  the  transaction  account 
tranche  against  which  reserves  must  be 
maintained  at  a  ratio  of  three  percent. 
The  adjustment  in  the  tranche  is  to  be  80 
percent  of  the  percentage  change  in  total 
transaction  accounts  for  all  depository 
institutions  determined  as  of  June  30  of 
each  year. 

Currently,  the  amount  of  the  low 
reserve  tranche  on  transaction  accounts 
is  $36.7  million.  The  growth  in  the  total 
net  transaction  accounts  of  all 
depository  institutions  from  June  30. 
1986.  to  June  30, 1987.  was  13.0  percent 
(from  $518.1  billion  to  $585.4  billion).  In 
accordance  with  section  19(b)(2).  the 
Board  is  amending  Regulation  D  to 
increase  the  amount  of  the  low  reserve 
tranche  for  transaction  accounts  for  1987 
by  $3.8  million  to  $40.5  million. 

Section  19(b)(ll)(A)  of  the  Federal 
Reserve  Act  provides  that  $2  million  of 
reservable  liabilities'  of  each  depository 
institution  shall  be  subject  to  a  zero 
percent  reserve  requirement.  Section 
19(b)(ll)(A)  permits  each  depository 
institution,  in  accordance  with  the  rules 
and  regulations  of  the  Board,  to 
designate  the  reservable  liabilities  to 
which  this  reserve  requirement 
exemption  is  to  apply.  However,  if 
transaction  accounts  are  designated, 
only  those  that  would  otherwise  be 
subject  to  a  three  percent  reserve 
requirement  [i.e.,  transaction  accounts 


'  Reservable  liabilities  include  transaction 
accounts,  nonpersonal  time  deposits,  and 
Eurocurrency  liabilities  as  defined  in  section 
19(b)(S)  of  the  Federal  Reserve  Act. 


within  the  low  reserve  requirement 
tranche)  may  be  so  designated. 

Section  19(b)(ll)(B)  of  the  Federal 
Reserve  Act  provides  that,  before 
December  31  of  each  year,  the  Board 
shall  issue  a  regulation  adjusting  for  the 
next  calendar  year  the  dollar  amount  of 
reservable  liabilities  exempt  from 
reserve  requirements.  The  change  in  the 
amount  is  to  be  made  only  if  the  total 
reservable  liabilities  held  at  all 
depository  institutions  increases  from 
one  year  to  the  next.  The  percentage 
increase  in  the  exemption  is  to  be  80 
percent  of  the  percentage  increase  in 
total  reservable  liabilities  of  all 
depository  institutions  determined  as  of 
June  30  each  year.  The  growth  in  total 
reservable  liabilities  of  all  depository 
institutions  for  June  30, 1986.  to  June  30. 
1987,  was  12.6  percent  (from  $1,046.2 
billion  to  $1,177.9  billion).  In  accordance 
with  section  19{b)(ll),  the  Board  is 
amending  Regulation  D  to  increase  the 
amount  of  the  reserve  requirement 
exemption  for  1987  by  $0.3  million  to 
$3.2  miUion. 

As  a  result,  the  effect  of  these 
amendments  is  to  modify  the  low 
reserve  tranche  (which  is  $40.5  million, 
effective  December  29. 1987)  to  apply  a 
zero  percent  reserve  requirement  on  the 
first  $3.2  million  of  transaction  accounts 
(effective  December  29, 1987)  and  a 
three  percent  reserve  requirement  on  the 
remainder  of  the  low  reserve  tranche. 
Any  amount  of  this  zero  percent  reserve 
requirement  tranche  remaining  after 
applying  it  to  transaction  accoimts  will 
then  be  applied  to  nonpersonal  time 
deposits  with  maturities  of  less  than  1  Vz 
years  or  to  Euroccurency  liabilities,  both 
of  which  are  subject  to  a  reserve 
requirement  ratio  of  three  percent. 
The  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  for  weekly  reporting 
institutions  will  be  effective  starting 
with  the  reserve  computation  period 
beginning  on  (Tuesday)  December  29, 
1987.  and  with  the  corresponding 
reserve  maintenance  periods  beginning 
(Thursday)  December  31. 1987,  for  net 
transaction  accounts,  and  on  (Thursday) 
January  28, 1987,  for  other  reservable 
liabilities.  For  institutions  that  report 
quarterly,  the  tranche  adjustment  and 
the  exemption  will  be  effective  with  the 
computation  period  beginning  on 
(Tuesday)  December  15, 1987.  and  with 
the  reserve  maintenance  period 
beginning  (Thursday)  January  14, 1988. 
In  addition,  all  entities  currently 
submitting  Form  FR  2900  will  continue 
to  submit  reports  to  the  Federal  Reserve 
under  current  reporting  procedures. 

In  order  to  reduce  the  reporting 
burden  for  small  institutions,  the  Board 


established  a  deposit  reporting  cutoff 
level  (currently  $28.6  million  in  total 
deposits  and  other  reservable  liabilities) 
to  determine  deposit  reporting 
frequency.  In  March  of  1985.  the  Board 
decided  to  index  this  reporting  cutoff 
level  equal  to  80  percent  of  the  annual 
rate  of  increase  of  total  deposits  and 
other  reservable  liabilities.'  Institutions 
are  screened  during  the  second  quarter 
of  each  year  to  determine  reporting 
frequency  beginning  the  following 
September. 

AH  U.S.  branches  and  agencies  of 
foreign  banks  and  all  Edge  and 
Agreement  Corporations,  regardless  of 
size,  and  all  other  institutions  with 
reservable  liabilities  in  excess  of  the 
exemption  level  amount  prescribed  by 
section  19{b)(ll)  of  the  Federal  Reserve 
Act  and  with  at  least  $28.6  million  in 
total  deposits  and  other  reservable 
liabilities  are  required  to  file  weekly  the 
Report  of  Transaction  Accounts.  Other 
Deposits  and  Vault  Cash  (FR  2900). 
Depository  institutions  with  reservable 
liabilities  in  excess  of  the  exemption 
level  amount  but  with  total  deposits  and 
other  reservable  Habilities  less  than 
$28.6  million  may  file  the  FR  2900 
quarterly.  Institutions  that  obtain  funds 
from  non-U.S.  sources  or  that  have 
foreign  branches  or  international 
banking  facilities  are  required  to  file  the 
Report  of  Certain  Eurocurrency 
Transactions  (FR  2950)  on  the  same 
frequency.  The  reporting  cutoff  level  is 
also  used  to  determine  whether  an 
institution  with  reservable  liabilities  at 
or  below  the  exemption  level  amount 
must  file  the  Quarterly  Report  of 
Selected  Deposits.  Vault  Cash,  and 
Reservable  Liabilities  (FR  2910q)  or  the 
Annual  Report  of  Total  Deposits  and 
Reservable  Liabilities  (FR  2910a). 

From  June  30. 1986,  to  June  30. 1987, 
total  deposits  and  other  reservable 
liabilities  grew  6.0  percent,  from  $3.1 
trillion  to  $3.3  trillion.  This  results  in  an 
increase  in  the  cutoff  level 
distinguishing  weekly  from  quarterly 
reporters  of  $1.4  million  from  the  current 
$28.6  million  to  $30.0  million.  Based  on 
the  indexation  of  the  reserve 
requirement  exemption,  the  cutoff  level 
for  total  deposits  and  other  reservable 
liabilities  above  which  reports  of 
deposits  must  be  filed  rises  $0.3  million 
to  $3.2  million.  Institutions  with  total 
deposits  and  other  reservable  liabilities 
below  $3.2  million  are  excused  from 

^  Total  deposits  and  other  reservable  liabilities  is 
the  sum  of  gross  transaction  deposits,  savings 
accounts,  and  time  deposits  plus  the  sum  of 
reservable  obligations  of  afHIiates.  ineligible 
acceptance  liebilities,  and  net  Eurocurrency 
liabilities. 


reporting  if  their  deposits  can  be 
estimated  fi-om  other  sources.  The  $30.0 
million  cutoff  level  for  weekly  reports 
and  the  $3.2  million  level  threshold  for 
reporting  will  be  used  in  the  second 
quarter  1988  deposits  report  screening 
process  to  identify  weekly  and  quarterly 
reporters  and  the  adjustments  will  be 
made  when  the  new  deposit  reporting 
panels  are  implemented  in  September 
1988. 

Finally,  the  Board  may  require  a 
depository  institution  to  report  on  a 
weekly  basis  regardless  of  the  cutoff 
level,  if  the  institution  manipulates  its 
total  deposits  and  other  reservable 
liabilities  in  order  to  qualify  for 
quarterly  reporting.  Similarly,  any 
depository  institution  that  reports 
quarterly  may  be  required  to  report 
weekly  and  to  maintain  appropriate 
reserve  balances  with  its  Reserve  Bank 
if.  during  its  computation  period,  it 
understates  its  usual  reservable 
liabilities  or  it  overstates  the  deductions 
allowed  in  computing  required  reserve 
balances. 

Notice  and  Public  Participation 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  have  not  been  followed  in 
connection  with  the  adoption  of  these 
amendments  because  the  amendments 
involve  adjustments  prescribed  by 
statute  and  an  interpretative  statement 
reaffirming  the  Board's  policy 
concerning  reporting  practices.  The 
amendments  also  reduce  regulatory 
burdens  on  depository  institutions. 
Accordingly,  the  Board  believes  that 
notice  and  public  participation  is 
unnecessary  and  contrary  to  the  public 
interest. 

Regulatory  Flexibility  Act  Analysis. 
Pursuant  to  section  e05(b]  of  the 
Regulatory  Flexibility  Act  (Pub.  L  9&- 
354,  5  U.S.C.  601  et  seq.),  the  Board 
certifies  that  the  proposed  amendments 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  amendments 
reduce  certain  regulatory  burdens  for  all 
depository  institutions,  reduce  certain 
burdens  for  small  depository 
institutions,  and  have  no  particular 
effect  on  other  small  entities. 

List  of  Subjects  in  12  CFR  Part  204 

Banks,  Banking,  Currency,  Federal 
Reserve  System.  Penalties,  reporting, 
and  recordkeeping  requirements. 


Pursuant  to  the  Board's  authority 
under  section  19  of  the  Federal  Reserve 
Act,  12  U.S.C.  461  et  seq..  the  Board  is 
amending  12  CFR  Part  204  as  follows: 

PART  204— RESERVE  REQUIREMENTS 
OF  DEPOSITORY  INSTITUTIONS 

1.  The  authority  citation  for  12  CFR 
Part  204  is  revised  to  read  as  follows: 

Authority:  Sees.  11(a),  11(c).  19.  25.  25(a]  of 
the  Federal  Reserve  Act  (12  U.S.C.  248(a), 
248(c).  371a,  371b,  461,  601,  611):  sec.  7  of  the 
International  Banking  Act  of  1978  (12  U.S.C. 
3105);  and  section  411  of  the  Gam-St  Geimain 
Depository  Institutions  Act  of  1982  (12  U.S.C. 
461). 

S  204.9    [Amended] 

2.  In  S  204.9 — Reserve  Requirement 
Ratios,  paragraphs  (a)(1)  and  (a)(2)  are 
revised  to  read  as  follows: 

(a)(1)  Reserve  percentages.  The 
following  reserve  ratios  are  prescribed 
for  all  depository  institutions.  Edge  and 
Agreement  Corporations,  and  United 
States  branches  and  agencies  of  foreign 
banks: 


CMgory 

Reserve  requirenient 

Net  transaction  accounts  ■: 

$0  to  $40.5  trmm 

3  percent  o(  amount 

Over  S40.5  miUion.    .      

$1,215,000  phis  12%  o( 

imourM  over  S40.S 

miUion. 

Nonfwraooal  Urn*  deposHs: 

By  ohginal  maturity  (or  notice 

period); 

Las*  than  l  tk  ysars 

3  percent 

1 W  years  or  man 

Opament 

Eurocurrency  iabiNtiat -. 

3  percent 

'  Dollar  amounts  do  not  reflect  Itie  adiustment  to  be  made 
by  ttw  next  paragraph. 

(2)  Exemption  front  reserve 
requirements.  Each  depository 
institution.  Edge  or  Agreement 
Corporation,  and  U.S.  branch  or  agency 
of  a  foreign  bank  is  subject  to  a  zero 
percent  reserve  requirement  on  an 
amount  of  its  transaction  accounts 
subject  to  the  low  reserve  tranche  in 
paragraph  (a)(1)  of  this  section, 
nonpersonal  time  deposits,  or 
Eurocurrency  liabilities  or  any 
combination  thereof  not  in  excess  of  $3.2 
million  determined  in  accordance  with 
S  204.3(a)(3)  of  this  Part. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  2, 1987. 
WUIiam  W.  WUes, 

Secretary  of  the  Board. 

(FR  Doc.  87-28072  Filed  12-7-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39  | 

IDockat  NumlMr  87-ANE-34;  Amdt  39- 
S766] 

Airworthiness  Diraethres;  RoHe-Royce 
pic  (R-R)  RB21 1-535C  and  -535E4 
Series  Turbof  an  Engines 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule,  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
requires  replacement  or  rework  of 
certain  fuel  tube  assemblies  to  new  tube 
assembly  configurations,  the 
incorporation  of  new  clips  to  eliminate 
fretting,  and  an  initial  and  repetitive 
inspection  of  the  fuel  tubes  until 
incorporation  of  the  new  hardware.  The 
compliance  schedules  for  the  above 
modifications  are  dependent  upon  tl^e 
Boeing  757  aircraft  status  under  the 
Master  Minimum  Equipment  List 
(MMEL)  and  aircraft  operational 
constraints.  The  AD  is  needed  to 
prevent  fretting  and  cracking  of  the  fuel 
tubes  that  can  result  in  fuel  leaks  with 
substantial  fuel  quantity  loss. 
DATES:  Effective:  December  8, 1987. 

Compliance  Schedule— As  prescribed 
in  the  body  of  the  AD. 

Comments  for  inclusion  in  the  docket 
must  be  received  on  or  before  Januairy 
22.1988.  I 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  December  8, 1987. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  Number  87- 
ANE-34. 12  New  England  Executive 
Park.  Burlington,  Massachusetts  01803. 
or  delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
"Docket  Number  87-ANE-34". 

Comments  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Regional  Counsel,  Room  311.  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

The  applicable  engine  manufacturer's 
service  bulletins  (SB's)  may  be  obtained 
from  Rolls-Royce  pic.  Technical 
Publications  Department,  P.O.  Box  31, 
Derby  DE2  8B),  England. 

A  copy  of  the  SB's  is  contained  in 
Rules  Docket  Number  87-ANE-34,  in  the 
Office  of  the  Regional  Counsel,  Federal 


Aviation  Administration.  New  England 
Region.  12  New  England  Executive  Park. 
Burlington.  Massachusetts  01803. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Gavriel,  Engine  Certification 
Branch.  ANE-141,  Engine  Certification 
Office,  Aircraft  Certification  Division. 
Federal  Aviation  Administration,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803;  telephone  (617) 
273-7084. 
SUPPLEMENTARY  INFORMATION:  The  FAA 

has  determined  that  there  have  been 
seven  fuel  leak  events  involving  the  low 
pressure  (LP)  fuel  filter  to  high  pressure 
(HP)  pump  tube.  In  two  of  those  events, 
a  substantial  fuel  loss  had  occurred  in 
flight.  The  fuel  leaks  occurred  as  a  result 
of  frettage  and  cracking,  thereby 
compromising  the  integrity  of  the  fuel 
tube.  Fuel  tube  cracking  results  from 
vibratory  excitation  which  initiates 
cracks  in  stress  concentration  areas  on 
the  tube,  and  areas  of  frettage  resulting 
from  insufficient  tube  clamping.  The 
manufacturer  has  identified  a 
redesigned  fuel  tube  which  deletes  the 
electrical  grounding  lug  and  associated 
stress  concentration  at  the  braze  fillet 
on  tubes  installed  in  RB211-535E4 
engines.  Also,  the  manufacturer  has 
identified  a  redesigned  fuel  tube 
incorporating  an  insert  with  an  integral 
electrical  grounding  lug  which 
eliminates  the  associated  stress 
concentration  at  the  braze  fillet  on  tubes 
installed  in  RB211-535C  engines. 
Redesigned  clips  have  also  been 
provided  which  eliminate  chafing  and 
subsequent  fuel  leakage. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  the  same 
type  design,  this  AD  requires 
replacement  of  the  fuel  tube.  Part 
Number  (P/N)  UL14975,  with  a  new  part 
or  rework  of  the  fuel  tube  to  the  new 
fuel  tube  configuration,  P/N  UL16692,  for 
the  RB211-535E4  engines.  It  also 
requires  replacement  of  the  fuel  tube,  P/ 
N  LK78017.  with  a  new  part  or  rework  of 
the  fuel  tube  to  the  new  fuel  tube 
configuration,  P/N  UL22067.  for  the 
RB211-535C  engines.  In  addition,  the  AD 
requires  replacement  of  the  existing 
clips  with  new  design  cfips.  Also,  this 
AD  requires  an  initial  and  repetitive 
inspection  for  fuel  tube  frettage  and 
cracking,  and  the  one  time  interim 
replacement  of  the  installed  clips  with 
new  clips  of  the  old  design,  until  the 
new  design  clips  are  installed. 
Incorporation  of  the  new  or  reworked 
fuel  tubes  and  redesigned  clips  removes 
the  respective  inspection  requirements. 

The  compliance  schedules  are 
dependent  upon  the  aircraft  status  under 
the  MMEL  and  aircraft  operational 


constraints  which  impact  the  flight 
crew's  ability  to  identify  fuel  losses  due 
to  leaks  in  the  fuel  system. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical, 
and  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Although  this  action  is  in  the  form  of  a 
fmal  rule  which  involves  requirements 
affecting  immediate  flight  safety  and. 
thus,  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule. 

Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director.  This  rule 
may  be  amended  in  light  of  comments 
received.  Comments  that  provide  a 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effectiveness  of 
the  AD  and  determining  whether 
additional  rulemaking  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available  for  examination  in  the 
Rules  Docket  at  the  address  given  above 
by  interested  persons.  A  report 
summarizing  each  FAA-public  contact, 
concerned  with  the  substance  of  the  AD, 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this 
amendment  must  submit  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  Number  87-ANE- 
34".  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
Conclusion:  The  FAA  has  determined 
that  this  regulation  is  an  emergency 
regulation  that  is  not  considered  to  be 
major  under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 


final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  the  final 
evaluation,  if  filed,  may  be  obtained  by 
contacting  the  person  identified  under 
the  caption  "FOR  further  information 

CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft. 
Aviation  safety,  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  106(8)  (Revised  Pub.  L.  97-449, 
lanuary  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

Rolls-Royce:  Applies  to  Rolls-Royce  pic  (R-R) 
RB211-535C  and  -535E4  series  turbofan 
engines. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  low  pressure  (LP)  fuel  filter  to 
high  pressure  (HP)  pump  tube  frettage  and 
cracking  that  can  lead  to  fuel  leaks  and 
substantial  fuel  quantity  loss,  accomplish  the 
following: 

(a)  For  the  RB211-53SE4  engines  installed 
on  Boeing  757  aircraft  and  operated  in  any  of 
the  following  configurations:  (1)  With  the 
Fuel  Quantity  Indication  System  (FQIS) 
inoperative  under  the  provisions  specified  in 
the  Master  Minimum  Equipment  List  (MMEL), 
Item  28-41-1;  (2)  with  one  of  the  Fuel 
Quantity  Processor  (FQP)  Channels 
inoperative  under  the  provisions  specified  in 
the  MMEL  Item  28-41-2;  (3)  with  both  Flight 
Management  Computer  (FMC)  Systems 
inoperative  under  the  provisions  specified  in 
the  MMEL,  Item  34-61-1;  or  (4)  with  the  FQIS 
functional,  both  FQP  Channels  functional, 
and  at  least  one  FMC  System  functional,  but 
operating  without  the  provisions  of  Boeing 
Operations  Manual  Bulletin  (OMB)  Number 
87-7,  dated  August  20, 1987,  accomplish  the 
following: 

(1)  Replace  fuel  tube  Part  Number  (P/N) 
UL14975,  prior  to  further  flight,  with  the  new 
fuel  tube  configuration,  P/N  UL16692.  in 
accordance  with  the  Accomplishment 
Instructions  contained  in  R-R  Service  Bulletin 
(SB)  RB.211-73-8195.  dated  May  2, 1986. 

(2)  Visually  inspect  fuel  tube  P/N  UL166g2 
for  frettage  each  day  of  operation,  in 
accordance  with  paragraph  D(2)  "RB211- 
535E4  engines — L.P.  fuel  tubes"  of  the 
Accomplishment  Instructions  contained  in  R- 


R  SB  RB.211-73-8438,  Revision  1,  dated  July 
31, 1987.  until  installation  of  clips,  R-R  P/N 
1010792,  in  accordance  with  the 
Accomplishment  Instructions  contained  in  R- 
R  SB  RB.211-73-8457,  Revision  1,  dated 
August  7, 1987. 

(3)  Remove  from  service  and  replace  with 
serviceable  parts,  prior  to  further  flight,  fuel 
tube  assemblies  found  to  be  cracked  or 
fretted. 

(b)  For  the  RB211-535C  engines  installed  on 
Boeing  757  aircraft  and  operated  in  any  of  the 
following  configurations:  (1)  With  the  Fuel 
Quantity  Indication  System  (FQIS) 
inoperative  under  the  provisions  specified  in 
the  MMEL  Item  2&.41-1;  (2)  with  one  of  the 
Fuel  Quantity  Processor  (FQP)  Channels 
inoperative  under  the  provisions  specified  in 
the  MMEL  Item  28-41-2;  (3)  with  both  Flight 
Management  Computer  (FMC)  Systems 
inoperative  under  the  provisions  specified  in 
the  MMEL,  Item  34-61-1;  or  (4)  with  the  FQIS 
functional,  both  FQP  Channels  functional, 
and  at  least  one  FMC  System  fimctional.  but 
operating  without  the  provisions  of  Boeing 
Operations  Manual  Bulletin  (OMB)  Number 
87-7,  dated  August  20, 1987,  accomplish  the 
following: 

(1)  Replace  fuel  tube  P/N  LK78017,  prior  to 
further  flight,  with  the  new  fuel  tube 
configuration,  P/N  UL22067,  in  accordance 
with  the  Accomplishment  Instructions 
contained  in  R-R  SB  RB.211-73-6502.  dated 
August  28, 1987. 

(2)  Visually  inspect  fuel  tube  P/N  UL22067 
for  frettage  each  day  of  operation,  in 
accordance  with  paragraph  D(2)  "RB211- 
535C  engines — LP.  fuel  tubes"  of  the 
Accomplishment  Instructions  contained  in  R- 
R  SB  RB.211-73-8438.  Revision  1.  dated  July 
31. 1987,  until  installation  of  clip,  R-R  P/N 
1011161,  in  accordance  with  the 
Accomplishment  Instructions  contained  in  R- 
R  SB  RB.211-73-B534,  dated  September  18, 
1987. 

(3)  Remove  from  service  and  replace  with 
serviceable  parts,  prior  to  further  flight,  fuel 
tube  assemblies  found  to  be  cracked  or 
fretted. 

(c)  For  the  RB211-535E4  engines  installed 
on  Boeing  757  aircraft  operated  with  the  FQIS 
functional,  both  FQP  Channels  functional,  at 
least  one  FMC  System  functional,  and  in 
accordance  with  the  provisions  of  Boeing 
OMB  Number  87-7.  dated  August  20. 1987, 
accomplish  the  following: 

(1)  Dye  penetrant  inspect  (red  or 
fluorescent  dye)  fuel  tube  P/N  IJL14975  for 
cracks  not  later  than  the  next  "A"  check  after 
the  effective  date  of  this  AD,  in  accordance 
with  paragraph  D(l)  of  the  Accomplishment 
Instructions  contained  in  R-R  SB  RB.211-73- 
8438,  Revision  1,  dated  July  31, 1987. 

(2)  Reinspect  for  cracks  in  accordance  with 
the  requirements  of  paragraph  (c)(l]  above, 
thereafter,  at  intervals  not  to  exceed  1.000 
hours  in  service,  until  replacement  of  fuel 
tube,  P/N  UL14975.  in  accordance  with  the 
Accomplishment  Instructions  contained  in  R- 
R  SB  RB.211-73-8195.  dated  May  2. 1986. 

(3)  Visually  inspect  fuel  tubes  P/N  UL14975 
and  P/N  UL16692  for  frettage.  not  later  than 
the  next  "A"  check  after  the  effective  date  of 
this  AD.  in  accordance  with  paragraph  D(2) 
"RB211-535E4  engines— LP.  fuel  tubes"  of  the 
Accomplishment  Instructions  contained  in  R- 


R  SB  RB.211-73-8438.  Revision  1.  dated  July 
31, 1987.  Replace  clips,  R-R  P/N  3504226  or 
R-R  P/N  3504225.  removed  during  the 
inspection,  with  new  clips,  R-R  P/N  3504226 
or  R-R  P/N  3504225.  or  with  clips.  R-R  P/N 
1010792.  prior  to  reinstallation. 

(4)  Reinspect  for  frettage  in  accordance 
with  the  requirements  of  paragraph  (c)(3) 
above,  thereafter,  at  intervals  not  to  exceed 
"A"  check,  fuel  tubes  not  incorporating  clips. 
R-R  P/N  1010792,  in  accordance  with  the 
Accomplishment  Instructions  contained  in  R- 
R  SB  RB.211-73-8457.  Revision  1,  dated 
August  7, 1987.  until  incorporation  of  clips.  R- 
R  P/N  1010792. 

(5)  Remove  from  service  and  replace  with 
serviceable  parts,  prior  to  further  flight,  fuel 
tube  assemblies  found  to  be  cracked  or 
fretted. 

(d)  For  the  RB211-535C  engines  installed  on 
Boeing  757  aircraft  operated  with  the  FQIS 
functional,  both  FQP  Channels  functional,  at 
least  one  FMC  System  functional,  and  in 
accordance  with  the  provisions  of  Boeing 
OMB  Number  87-7,  dated  August  20. 1987. 
accomplish  the  following: 

(1)  Dye  penetrant  inspect  (red  or 
fluorescent  dye)  fuel  tube  P/N  LK78017  for 
cracks  not  later  than  the  next  "A"  check  after 
the  effective  date  of  this  AD.  in  accordance 
with  paragraph  D(l)  of  the  Accomplishment 
Instructions  contained  in  R-R  SB  RB.211-73- 
8438.  Revision  1.  dated  July  31. 1987. 

(2)  Reinspect  for  cracks  in  accordance  with 
the  requirements  of  paragraph  (d)(l]  above, 
thereafter,  at  intervals  not  to  exceed  "A" 
check,  until  replacement  of  fuel  tube.  P/N 
UL78017.  in  accordance  with  the 
Accomplishment  Instructions  contained  in  R- 
R  SB  RB.211-73-8502,  dated  August  28. 1987. 

(3)  Visually  inspect  fuel  tubes  P/N  UL78017 
and  P/N  UL22067  for  frettage  not  later  than 
the  next  "A"  check  after  the  effective  date  of 
this  AD.  in  accordance  with  paragraph  D(2) 
"RB211-535C  engines— LP.  fuel  tubes"  of  the 
Accomplishment  Instructions  contained  in  R- 
R  SB  RB.21 1-73-8438.  Revision  1.  dated  July 
31. 1987.  Replace  clip.  R-R  P/N  3504234  or  R- 
R  P/N  3504233.  removed  during  the 
inspection,  with  new  clip.  R-R  P/N  3504234  or 
R-R  P/N  3504233.  or  with  clip.  R-R  P/N 
1011161.  prior  to  reinstallation. 

(4)  Reinspect  for  frettage  in  accordance 
with  the  requirements  of  paragraph  (d)(3) 
above,  thereafter,  at  intervals  not  to  exceed 
"A"  check,  fuel  tubes  not  incorporating  clip. 
R-R  P/N  1011161.  in  accordance  with  the 
Accomplishment  Instructions  contained  in  R- 
R  SB  RB.211-73-8534.  dated  September  18, 
1987,  until  incorporation  of  clip,  R-R  P/N 
1011161. 

(5)  Remove  from  service  and  replace  with 
serviceable  parts,  prior  to  further  flight,  fuel 
tube  assemblies  found  to  be  cracked  or 
fretted. 

(e)  For  RB211-535E4  engines,  accomplish 
the  following  on  or  before  March  31, 1988: 

(1)  Replace  fuel  tube  P/N  UL14975  with  the 
new  fuel  tube  configuration.  P/N  UL16692.  in 
accordance  with  the  AccompHshment 
Instructions,  contained  in  R-R  SB  RB.211-73- 
8195,  dated  May  2, 1986. 

(2)  Replace  R-R  P/N  3504226  or  R-R  P/N 
3504225  clips  with  R-R  P/N  1010792  clips  on 
fuel  tube  P/N  UL16692.  in  accordance  with 
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the  Accomplishment  Instructions  contained 
in  R-R  SB  RB.21 1-73-8457,  Revision  1,  dated 
August  7. 1967. 

(0  For  RB211-535C  engines,  accomplish  the 
following  on  or  before  March  31, 1988: 

(1)  Replace  fuel  tube  P/N  LK78017  with  the 
new  fuel  tube  configuration,  P/N  UL22067.  in 
accordance  with  Accomplishment 
Instructions  contained  in  R-R  SB  RB.2H-73- 
8502,  dated  August  28. 1987. 

(2)  Replace  R-R  P/N  3504234  or  R-R  P/N 
3504233  clip  with  R-R  P/N  1011181  clip  on 
fuel  tube  P/N  UL22067.  in  accordance  with 
the  Accomplishment  Instructions  contained 
in  R-R  SB  RB.211-73-8534,  dated  September 
18, 1987. 

Note:  Accomplishment  of  the  requirements 
of  R-R  SB  RB211-72-7437  (interim  dip 
configuration)  is  not  considered  an 
alternative  to  the  requirements  of  R-R  SB 
RB.211-73-8457  or  SB  RB.211-73-8534. 

Aircraft  may  be  ferried  in  accordance  with 
the  provisions  of  FAR  21.197  and  21.199  to  a 
base  where  the  AD  can  be  accomplished. 

Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this 
AD  may  be  approved  by  the  Manager, 
Engine  Certification  Office,  Aircraft 
Certification  Division,  Federal  Aviation 
Administration,  New  England  Region.  12 
New  England  Executive  Park. 
Btu-lington,  Massachusetts  01803. 

Upon  submission  of  substantiating 
data  by  an  owner  or  operator  through  an 
FAA  maintenance  inspector,  the 
Manager,  Engine  Certification  Office. 
New  England  Region,  may  adjust  the 
compliance  times  specified  in  this  AD. 
Rolls-Royce  Service  Bulletins  (SB's} 
RB.211-73-8195,  dated  May  2. 1986, 
RB.211-73-8438,  Revision  1,  dated  July 
31, 1987,  RB.211-73-8457,  Revision  1. 
dated  August  7, 1987,  RB.211-73-a502, 
dated  August  28, 1987,  and  RB.211-7»-  ' 
8534,  dated  September  16, 1987. 
identified  and  described  in  this 
document  are  incorporated  herein  and 
made  a  part  hereof  pursuant  to  5  U.S.C. 
552(a)(1).  All  persons  affected  by  this 
directive  who  have  not  already  received 
the  engine  manufacturer's  SB's  may 
obtain  copies  upon  request  to  Rolls- 1 
Royce  pic.  Technical  Publications     ! 
Department,  P.O.  Box  31,  Derby  DE2  8BJ, 
England.  i 

These  documents  also  may  be       | 
examined  at  the  Office  of  the  Regional 
Counsel.  Federal  Aviation 
Administration.  New  England  Region.  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803.  Room 
311,  Rules  Docket  Number  87-ANE-34, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  amendment  becomes  effective  on 
December  8, 1987. 


Issued  in  Burlington,  Massachusetts,  on 
October  29, 1987. 
Monte  R.  Belger. 

Acting  Director.  New  England  Region. 
[FR  Doc.  87-28079  Filed  12-7-87;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  211 

[R«ieas«No.SAB-72l 

Staff  Accounting  Bulletin  No.  72 

agency:  Securities  and  Exchange 

Commission. 

action:  Publication  of  Staff  Accounting 

Bulletin. 


summary:  This  staff  accounting  bulletin 
expresses  the  staffs  views  concerning 
the  appropriate  income  statement 
classification  of  changes  by  utilities  for 
disallowed  costs  or  the  costs  of 
abandoned  plants. 
date:  November  10, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Heyman,  Office  of  the  Chief 
Accountant  (202/272-2130);  or  Howard 
P.  Hodges.  Jr..  Division  of  Corporation 
Finance  (202/272-2553),  Securities  and 
Exchange  Commission.  Washington.  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  The 
Statements  in  staff  accounting  bulletins 
are  not  rules  or  interpretations  of  the 
Commission  nor  are  they  published  as 
bearing  the  Commission's  official 
approval.  They  represent  interpretations 
and  practices  followed  by  the  Division 
of  Corporation  Finance  and  the  Office  of 
the  Chief  Accountant  in  administering 
the  disclosure  requirements  of  the 
Federal  securities  laws. 

Jonathan  G.  Katz. 

Secretary. 
November  10, 1987. 

PART  21 1-{  AMENDED] 

Part  211  of  Title  17  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  Staff  Accounting  Bulletin  No.  72 
to  the  table  found  in  Subpart  B. 

Staff  Accounting  Bulletin  No.  72 

The  staff  hereby  adds  Section  E  to 
Topic  10.  Topic  10-E  discusses  the 
staffs  view  concerning  the  appropriate 
income  statement  classification  of 
charges  by  utilities  for  disallowed  costs 
or  the  costs  of  abandoned  plants. 

Topic  10:  Utility  Companies 


E.  Classification  of  Charges  for 
Abandonments  and  Disallowances 
«        •        ♦        •        * 

Facts:  A  public  utility  company 
abandons  the  construction  of  a  plant 
and.  imder  the  provisions  of  Statement 
of  Financial  Accounting  Standards 
("SFAS")  No.  90.  mut  change  a  portion 
of  the  costs  of  the  abandoned  plant  to 
expense.'  Also,  the  utility  determines 
that  it  is  probable  that  certain  costs  of  a 
recently  completed  plant  will  be 
disallowed,  and  charges  those  costs  to 
expense  as  required  by  SFAS  No.  90. 
Question  1:  May  such  charges  for 
abandonments  and  disallowances  be 
reported  as  extraordinary  items  in  the 
statement  of  income? 

Interpretive  Response:  No.  The  staff 
does  not  believe  that  such  charges  meet 
the  requirements  of  Accounting 
Principles  Board  Opinion  ("APB")  No.  30 
that  an  item  be  both  unusual  and 
infrequent  to  be  classified  as  an 
extraordinary  item.  Accordingly,  the 
public  utility  was  advised  by  the  staff 
that  such  charges  should  be  reported  as 
a  component  of  income  from  continuing 
operations,  separately  presented,  if 
material.' 

Paragraph  20  of  APB  No.  30  indicates 
that  to  be  unusual,  an  item  must 
"possess  a  high  degree  of  abnormality 
and  be  of  a  type  cleariy  unrelated  to.  or 
only  incidentally  related  to.  the  ordinary 
and  typical  activities  of  the  entity, 
taking  into  account  the  environment  in 
which  the  entity  operates."  Similarly, 
that  paragraph  indicates  that,  to  be 
infrequent,  an  event  should  "not 
reasonably  be  expected  to  recur  in  the 
foreseeable  future." 

Electric  utihties  operate  under  a 
franchise  that  requires  them  to  furnish 
adequate  supplies  of  electricity  for  their 
service  area.  That  undertaking  requires 
utilities  to  continually  forecast  the  future 
demand  for  electricity,  and  the  costs  to 
be  incurred  in  constructing  the  plants 
necessary  to  meet  that  demand. 
Abandonments  and  disallowances 
result  from  the  failure  of  demand  to 


'  Paragraph  3  of  Statement  of  Financial 
Accounting  Standards  ("SFAS")  No.  90  requires  thai 
costs  of  abandoned  plants  in  excess  of  the  present 
value  of  the  future  revenues  expected  to  be 
provided  to  recover  any  allowable  costs  be  charged 
to  expense  in  the  period  that  the  abandonment 
becomes  probable.  Also,  paragraph  7  of  SFAS  No. 
90  requires  that  disallowed  costs  for  recently 
completed  plants  be  charged  to  expense  when  the 
disallowance  becomes  probable  and  can  be 
reasonably  estimated. 

'  Additionally,  the  registrant  was  reminded  that 
paragraph  26  of  APB  No.  30  provides  that  items 
which  are  not  reported  as  extraordinary  should  not 
be  reported  on  the  income  statement  net  of  income 
taxes  or  in  any  manner  that  implies  that  they  are 
similar  to  extraordinary  items. 


reach  projected  levels  and/or  plant 
construction  costs  that  exceed 
anticipated  amounts.  Neither  event 
qualifies  as  being  both  unusual  and 
infrequent  in  the  environment  in  which 
electric  utilities  operate. 

Accordingly,  the  staff  believes  that 
charges  for  abandonments  and 
disallowances  under  SFAS  No.  90 
should  not  be  presented  as 
extraordinary  items.' 

Facts:  A  public  utility  intends  to 
initially  apply  SFAS  No.  90  by  restating 
the  financial  statements  of  prior 
periods.  *  Included  in  the  results  of 
operations  for  those  prior  periods  are 
charges  for  unrecoverable  costs  which 
were  required  under  SFAS  No.  71. ' 
Those  charges  were  classified  as 
extraordinary  items.  The  application  of 
SFAS  No.  90  to  those  prior  periods  may 
change  the  amount  and/or  timing  of 
those  charges. 

Question  2:  May  a  utility  that  adopts 
SFAS  No.  90  by  restating  the  financial 
statements  for  prior  periods,  and  which 
had  previously  classified  a  charge  under 
SFAS  No.  71  for  disallowed  costs  as  an 
extraordinary  item,  continue,  after 
restatement,  to  classify  the  charges 
relating  to  that  disallowance  as  an 
extraordinary  item? 

Interpretive  Response:  No.  The  staff 
believes  that  these  charges  should  be 
classified  as  a  component  of  income 
from  continuing  operations  irrespective 
of  whether  they  occur  in  a  period  to 
which  SFAS  No.  90  has  been 
retroactively  applied  or  a  period  which 
follows  the  initial  adoption  of  the 
standard.  While  the  staff  is  aware  that 
some  utilities  have,  in  the  past, 
classified  a  charge  under  SFAS  No.  71 
for  disallowed  costs  as  an  extraordinary 
item,  the  staff  believes  that  the 
continuation  of  that  treatment  for 
charges  occurring  in  periods  to  which 
SFAS  No.  90  is  retroactively  applied  is 
inappropriate.  '  The  treatment  of  a 


'  The  staff  also  notes  that  paragraphs  3  and  7  of 
SFAS  No.  90.  in  requiring  that  such  costs  be 
"recognized  as  a  loss."  do  not  specify  extraordinary 
item  treatment.  The  staff  believes  that  it  has 
generally  been  the  FASB's  practice  to  affinnatiyely 
require  extraordinary  item  treatment  when  it 
believes  that  it  is  appropriate  for  charges  or  credits 
to  income  specifically  required  by  a  provision  of  a 
statement. 

*  SFAS  No.  90  is  effective  for  fiscal  yean 
beginning  after  December  IS,  1987.  Earlier 
application,  and  retroactive  application  by  restating 
the  financial  statements  of  prior  periods,  is 
encouraged. 

*  SFAS  No.  71  required  that  a  utility  charge  to 
expense  any  costs  which,  without  considering  a 
return  on  investment,  would  not  be  recoverable 
through  their  inclusion  as  allowable  costs  in  future 
periods.  This  provision  of  SFAS  No.  71  was 
amended  by  SFAS  No.  90. 

*  Additionally,  the  staff  would  encourage,  but  not 
require,  the  reclassification  of  such  charges  to 


charge  under  the  previous  accounting 
standard  does  not.  in  the  staffs  view, 
justify  affording  disparate  treatment  to 
identical  items  under  the  same 
accounting  standard  based  solely  on 
whether  die  period  in  question  preceded 
or  followed  the  date  SFAS  No.  90  was 
adopted.  The  charge  in  the  timing  and/ 
or  amount  of  the  charge  resulting  from 
the  retroactive  application  of  SFAS  No. 
90  represents  the  effect  of  applying  a 
different  accoimting  standard  rather 
than  the  effect  of  a  change  in  the 
estimate  of  recoverable  costs  used  in 
applying  the  requirement  of  SFAS  No. 
71. 

[FR  Doc.  87-28138  Filed  12-7-87;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  351 

[Department  of  tti*  Treasury  Circular  Putiiic 
Debt  Series  No.  1-80, 2nd  Revision] 

Bureau  of  the  Public  Debt;  Offering  of 
United  States  Savings  Bonds,  Series 

EE 

AGENCY:  Bureau  of  the  Public  Debt. 
Fiscal  Service.  Department  of  the 
Treasury. 
action:  Final  rule. 

summary:  The  Department  of  the 
Treasury's  offering  circular  for  United 
States  Savings  Bonds,  Series  EE. 
provides  at  \  351.5(a).  that  bonds  may 
be  purchased  through  deductions  taken 
from  the  pay  of  employees  of 
organizations  which  maintain  payroll 
savings  plans.  The  bond  denominations 
available  for  purchase  are  set  out  in 
§  351.2(b).  In  order  to  improve  the  cost- 
effectiveness  of  the  Savings  Bond 
Program,  the  offering  is  amended  to 
discontinue  the  offering  of  $50  and  $75 
denomination  bonds  to  new  enrollees  in 
payroll  savings  plans,  as  well  as  to 
current  participants  who  are  not 
purchasing  bonds  of  those 
denominations  prior  to  the  effective 
date.  The  minimum  denomination  for  a 
new  bond  authorization  after  the 
effective  date  will  be  $100,  issued  at  a 
purchase  price  of  $50. 
date:  Effective  February  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  A.  Adams.  Assistant  Chief 
Counsel.  Bureau  of  the  Public  Debt. 


continuing  operations  when  they  appear  in  income 
statements  for  periods  prior  to  the  adoption  of  SFAS 
No.  90  that  are  presented  together  with  income 
statements  that  include  similar  charges  in  periods  in 
which  SF.\S  No.  90  has  been  applied 


Savings  Bond  Operations  Office. 
Parkersburg.  WV  28101.  (304)  420-6505. 
SUPPLEMENTARY  INFORMATION:  Treasury 
studies  have  shown  that  the  issuance  of 
$50  Series  EE  bonds  through  payroll 
deduction  plans  is  not  cost-effective, 
and  the  issuance  of  $75  Series  EE  bonds 
is  only  marginally  so.  While  interest 
costs  to  the  Treasury  for  savings  bonds 
held  for  short  terms  are  comparatively 
low,  the  borrowing  costs  are  driven 
upwards  by  associated  administrative 
overhead.  Effective  borrowing  rates  to 
the  Treasury,  taking  into  account  issuing 
and  paying  agent  fees.  etc..  run  as  high 
as  20.5  percent  for  $50  bonds  and  14.9 
percent  for  $75  bonds  when  such  bonds 
are  redeemed  after  reaching  the 
minimum  holding  period  of  six  months. 

In  order  to  enhance  the  cost- 
effectiveness  of  the  Savings  Bond 
Program.  $50  and  $75  denomination 
bonds  will  not  be  available  through 
payroll  savings  plans  under  new  bond 
authorizations.  The  change  will  not 
affect  individuals  who  are  buying 
payroll  bonds  at  the  $50  or  $75 
denomination  prior  to  February  1. 1988. 
Such  purchasers  will  be  able  to  request 
changes  in  address,  inscription  or 
allotment  amount  for  their  existing 
purchase  authorization,  but  they  will  not 
be  permitted  to  authorize  any  additional 
registrations  of  $50  or  $75  bonds.  The 
change  will  also  not  affect  $50  and  $75 
denomination  bonds  purchased  over- 
the-counter,  as  such  issues  are  generally 
held  for  longer  periods  and  have  proved 
more  cost-effective. 

Procedural  Requirements 

This  notice  is  not  considered  a  "major 
rule"  for  purposes  of  Executive  Order 
12291.  A  regulatory  impact  analysis, 
therefore,  is  not  required. 

The  notice  and  public  procedures  of 
the  Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2).  As  no  notice  of  proposed 
rulemaldng  is  required,  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
801,  et  seq.)  do  not  apply. 

List  of  Subjects  in  31  CFR  Fart  351     , 

Bonds,  Government  securities. 

Dated:  November  30, 1987. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary. 

PART  351— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  EE 

1.  The  authority  citation  for  31  CFR 
Part  351  is  revised  to  read  as  follows: 

Authority:  49  Stat.  21,  as  amended:  Pub.  L 
97-258.  Sept.  13, 1982.  96  Stat.  940:  Pub.  L.  97- 
452.  section  1  (6),  (7).  Jan.  12, 1983,  96  Stat. 
2467,  2468  (31  U.S.C.  3105):  5  U.S.C.  301. 
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2.  Paragraph  (a)  of  §  351.5  is  amended 
by  the  addition  at  the  end  thereof  of  two 
sentences.  As  revised  paragraph  (a 
reads  as  follows: 

§3S1.S    [Amended] 

(a)  Payroll  plans:  Bonds  may  be 
purchased  through  deductions  from  the 
pay  of  employees  of  organizations 
which  maintain  payroll  savings  plans. 
The  bonds  must  be  issued  by  an 
authorized  issuing  agent,  whch  may  be 
the  employer  organization  or  a  financial 
institution  or  Federal  Reserve  Bank  or 
Branch  servicing  that  organization. 
Effective  February  1. 1988,  bonds  may 
be  purchased  only  in  denominations  of 
$100  or  higher,  except  that  employees 
who  on  such  date  are  purchasing  $50  or 
$75  through  payroll  deductions  will  be 
permitted  to  continue  the  purchases. 
Although  these  employees  may  increase 
the  amount  of  their  payroll  deductions, 
or  change  the  inscriptions  on  their 
existing  authorizations,  no  new 
authorizations  for  additional 
registrations  in  the  $50  and  $75 
denominations  may  be  made. 
***** 

[PR  Doc.  87-28051  Filed  12-7-87;  8:45  amj 

BIUJNC  CODE  M10-10-M 


CENTRAL  INTELLIGENCE  AGENCY 
32  CFR  Part  1900    _  1 

Public  Access  to  Documents  and 
Records  and  Declassification  , 
Requests  | 

ACENCY:  Central  Intelligence  Agency. 
action:  Final  rule. 

summary:  Part  1900  of  Title  32  CFR  was 
last  published  in  full  text  in  the  Federal 
Register  on  12  January  1983  (Vol.  48.  No. 
8,  p.  1293).  Since  then,  there  have  been 
several  substantive  amendments  and 
more  recently,  proposed  amendments 
were  published  in  the  Federal  Register 
of  18  May  1987  (Vol.  52,  No.  95,  p.  18579) 
affecting  those  portions  of  the  regulation 
relating  to  fees  as  required  by  the 
Freedom  of  Information  Reform  Act 
(FOIRA)  of  1986.  For  the  benefit  of  the 
public.  Part  1900  is  being  republished 
with  all  current  amendments  and 
revisions;  including  a  number  of  error 
corrections  and  changes  in  phraseology 
as  well  as  technical  and/or 
administrative  changes  to  clarify  or 
more  accurately  reflect  applicable 
procedures. 

EFFECTIVE  DATE:  December  8, 1987. 
ADDRESS:  Lee  Strickland,  Information 
and  Privacy  Coordinator,  Central 
Intelligence  Agency,  Washington  DC 
20505. 


FOR  FURTHER  INFORMATION  CONTACT. 

Lee  S.  Strickland,  Information  and 
Privacy  Coordinator,  Central 
Intelligence  Agency,  Washington,  DC 
20505,  Telephone:  (703)  351-2083. 
SUPPLEMENTARY  INFORMATION:  The 
policies  and  procedures  of  the  Central 
Intelligence  Agency  (CIA  or  Agency)  for 
handling  requests  for  CIA  records  under 
the  Freedom  of  Information  Act  (FOIA) 
or  Executive  Order  12358  are  published 
in  32  CFR  Part  1900.  This  final  rule,  in 
part,  hereby  amends  those  portions  of 
the  regulation  concerned  with  fees 
charged  for  records  services  in  response 
to  FOIA  requests  to  be  consistent  with 
the  provisions  of  the  FOIRA  and  is 
issued  subsequent  to  formal  public 
notice  and  comment.  During  the 
comment  period,  written  comments 
were  received  from  a  number  of 
individual  journalists  and  organizations. 
These  comments,  which  were  generally 
critical  of  the  Office  of  Management  and 
Budget  (OMB)  and  Department  of  Justice 
(DOJ)  guidelines  on  fee  regulations 
under  FOIRA,  were  considered  by  the 
Agency  in  adopting  these  regulations. 
For  example,  the  definitions  in  the 
proposed  regulations  of  "commercial 
use,"  "representative  of  the  news 
media,"  "educational  institution,"  and 
"freelance  journalist"  were  argued  to  be 
too  restrictive.  In  addition,  the  fee 
waiver  guidelines  were  also  argued  to 
be  too  restrictive.  The  comments  were 
duly  considered  in  drafting  the  final  rule 
published  herein.  To  accomplish  the 
purposes  of  the  FOIRA  it  will  be 
necessary  to  modify  §§  1900.3 
(Definitions)  and  1900.25  (Fees  for 
records  services).  The  amended  fee 
schedule  reflects  recommended 
adjustments  for  agency-wide  charges 
that  are  permitted  by  law  and  the 
remaining  charges  are  based  on  the 
government-wide  schedule.  The 
increases  in  fee  schedule  charges  more 
accurately  reflect  current,  direct  costs. 
In  addition,  the  FOIRA  specifies  two 
basic  requirements  to  qualify  for  a 
waiver  or  reduction  of  chargeable  fees. 
This  amendment  also  sets  forth  the 
factors  which  will  be  used  in  making 
such  determinations. 

This  final  rule  also  amends  the 
remaining  sections  of  Part  1900  by 
incorporating  into  the  regulation  a 
number  of  error  corrections  and  changes 
in  phraseology  as  well  as  a  number  of 
technical  and/or  administrative  changes 
to  clarify  or  reflect  more  accurately 
applicable  procedures  and  practices.  It 
has  been  determined  that  invitation  of 
public  comment  on  these  changes  to  the 
Agency's  implementing  regulations  prior 
to  adoption  would  be  impracticable  and 
unnecessary,  and  it  is  therefore  not 


required  under  the  public  rulemaking 
provisions  of  the  Administrative 
Procedures  Act.  5  U.S.C.  553.  Interested 
persons,  however,  are  invited  to 
comment  in  writing  on  these  changes. 
All  written  comments  received  will  be 
considered  in  making  subsequent 
amendments  or  revisions  to  these 
regulations.  Written  comments  should 
be  addressed  to:  Lee  S.  Strickland. 
Information  and  Privacy  Coordinator, 
Central  Intelligence  Agency. 
Washington,  DC  20505. 

Lastly,  it  has  been  determined  that 
this  final  rule  is  not  a  "major  rule" 
within  the  criteria  specified  in  section 
1(b)  of  Executive  Order  12291  and  does 
not  have  substantial  impact  on  the 
public.  In  addition,  this  rule  does  not 
contain  a  collection  of  information  for 
purposes  of  the  Paperwork  Reduction 
Act. 

List  of  Subjects  in  32  CFR  Part  1900 

Freedom  of  information. 
Accordingly,  32  CFR  Part  1900  in  its 
entirety  is  revised  and  reads  as  follows: 

PART  1900— PUBLIC  ACCESS  TO 
DOCUMENTS  AND  RECORDS  AND 
DECLASSIFICATION  REQUESTS 

General 

1900.1    Purpose  and  authority. 
1900.3    Deflnitions. 
1900.5    Organization:  requests  and 
submittals. 

Requesting  Records 

1900.11    Freedom  of  Information  Act  and 

Executive  Order  12356  communications; 

requirements  as  to  form. 
1900.21    Identification  of  persons  requesting 

information  under  the  provisions  of 

Executive  Order  12356. 
1900.23    Pre-request  option:  Estimates  of 

charges. 
1900.25    Fees  for  records  services. 

Processing  Freedom  of  Information  and 
Executive  Order  Communications 
1900.31    Screening  communications. 
1900.33    Processing  expressions  of  interest. 
1900.35    Processing  requests  for  records. 

Actions  on  Requests 

1900.41    Searching  for  requested  records. 

1900.43    Reviewing  records. 

1900.45    Expeditious  action;  extension  of 

time. 
1900.47    Allocation  of  manpower  and 

resources;  agreed  extension  of  time. 
1900.49    Notification  and  payment; 

furnishing  records. 

Appeals 

1900.51    Appeals  to  CIA  Information  Review 
Committee. 

Miscellaneous 

1900.61    Access  for  historical  research. 
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1900.63    Suggestions  and  complaints. 

Authority:  National  Security  Act  of  1947,  as 
amended;  Central  Intelligence  Agency  Act  of 
1949,  as  amended:  Freedom  of  Information 
Act.  as  amended:  CIA  information  Act  of 
1984;  and  E.  0. 12356. 

General 

S  1900.1    Purpose  and  auttMMlty. 

The  part  is  issued  under  the  authority 
of  and  in  order  to  implement:  section  102 
of  the  National  Security  Act  of  1947,  as 
amended  (50  U.S.C.  403);  the  Central 
Intelligence  Agency  Act  of  1949,  as 
amended  (50  U.S.C.  403a  et  seq.);  the 
Freedom  of  Information  Act,  as 
amended  (5  U.S.C.  552);  the  CIA 
Information  Act  of  1984  (50  U.S.C.  431); 
and  Executive  Order  12356  (3  CFR  Part 
166  (1983).  It  prescribes  procedures  for 

(a)  Requesting  records  pursuant  to  the 
Freedom  of  Information  Act; 

(b)  Requesting  the  declassification  of 
documents  pursuant  to  Executive  Order 
12356; 

(c)  Filing  an  administrative  appeal  of  "^ 
a  denial  of  a  mandatory  review  request 
under  Executive  Order  12356  or  an 
initial  request  under  the  Freedom  of 
Information  Act; 

(d)  The  prompt  and  expeditious 
processing  of  such  requests  and  appeals; 
and 

(e)  Requesting  estimates  and  advice 
prior  to  actually  requesting  records,  thus 
affording  protection  against 
unanticipated  fees. 

This  part  is  also  designed  to  assist 
Central  Intelligence  Agency 
management  at  all  appropriate  echelons 
to  allocate  resources  to  perform  the 
functions,  duties  and  responsibilities  of 
the  Central  Intelligence  Agency 
prescribed  by  and  pursuant  to  law. 
including  in  particular  those  situations 
where  it  is  deemed  necessary  to  choose 
among  conflicting  requirements,  duties 
and  responsibilities. 

§1900.3    Definitions. 

For  the  purpose  of  this  part,  the 
following  terms  have  the  meanings 
indicated: 

(a)  "Agency"  includes  any  executive 
department,  military  department  or 
other  establishment  or  entity  included  in 
the  definition  of  agency  in  subsection 
552(e)  of  Title  5  of  the  United  States 
Code; 

(b)  "Coordinator"  means  the  Central 
Intelligence  Agency  Information  and 
Privacy  Coordinator; 

(c)  "Expression  of  interest"  means  a 
written  communication  submitted  by  a 
potential  requester  pursuant  to  §  1900.33 
to  indicate  an  interest  in  requesting 
records; 


(d)  "Freedom  of  Information  Act" 
means  section  552  of  Title  5  of  the 
United  States  Code,  as  amended; 

(e)  "Executive  Order"  means 
Executive  Order  12356  (3  CFR  Part  166 
(1983)); 

(f)  "Potential  requester"  means  a 
person,  organization  or  other  entity  who 
submits  an  expression  of  interest  in 
accordance  with  §  1900.33; 

(g)  "Records."  with  reference  to 
records  of  the  Central  Intelligence 
Agency,  includes  all  papers,  maps, 
photographs,  machine  readable  records, 
and  other  documentary  materials 
regardless  of  physical  form  or 
characteristics  made  or  received  by  the 
Central  Intelligence  Agency  in 
pursuance  of  federal  law  or  in 
connection  with  the  transaction  of 
public  business  and  appropriate  for 
preservation  by  the  Central  Intelligence 
Agency  as  evidence  of  the  organization, 
functions,  policies,  decisions, 
procedures,  operations  or  other 
activities  of  the  Agency  or  because  of 
the  informational  value  of  data 
contained  therein.  But  the  term  does  not 
include: 

(1)  Index,  filing  and  museum 
documents  made  or  acquired  and 
preserved  solely  for  reference,  indexing, 
filing  or  exhibition  purposes; 

(2)  Routing  and  transmittal  sheets  and 
notes  and  filing  instructions  and  notes 
which  do  not  also  include  information, 
comment  or  statement  of  substance  or 
policy; 

(3)  Books,  newspapers,  magazines, 
and  similar  publications  and  clippings 
and  excerpts  from  any  such 
publications; 

(4)  Records  not  originated  by  the  CIA 
and  subject  to  the  continued  control  of 
the  originator  (such  records  will  be 
referred  to  the  originator  for  a 
disposition  pursuant  to  §  1900.43(c)). 

(h)  "Records  of  interest"  means 
records  which  are  responsive  to 
expression  of  interest  or  of  a  request; 

(i)  "Work  days"  means  calendar  days 
other  than  Saturdays  and  Sundays  and 
legal  public  holidays. 

(j)  "Direct  costs"  means  those 
expenditures  which  an  agency  actually 
incurs  in  searching  for  and  duplicating 
(and  reviewing  in  the  case  of 
commercial  requesters)  documents  to 
respond  to  a  FOIA  request.  Direct  costs 
include,  for  example,  the  current  salary 
of  the  employee  performing  work  (the 
basic  rate  of  pay  for  the  employee  plus 
16  percent  of  that  rate  to  cover  benefits] 
and  the  cost  of  operating  duplicating 
machinery.  Not  included  in  direct  costs 
are  overhead  expenses  such  as  costs  of 
space  and  heating  or  lighting  the  facility 
in  which  the  records  are  stored. 


(k)  "Search"  includes  all  time  spent 
looking  for  material  that  is  responsive  to 
a  request  utilizing  available  indices  and 
other  finding  aids.  The  term  search  is 
predicated  on  the  concept  of  reasonable 
search  as  contrasted  to  research  which 
is  neither  required  nor  authorized  by  the 
FOIA.  Efforts  will  be  made  to  ensure 
that  search  for  material  is  done  in  the 
most  efficient  and  least  expensive 
manner  so  as  to  minimize  costs  for  both 
the  Agency  and  the  requester.  "Search" 
for  the  purpose  of  determining  whether 
a  document  is  responsive  is 
distinguished  from  "review"  where  the 
objective  is  to  determine  whether  any  of 
the  responsive  material  is  exempt  from 
disclosure.  Searches  may  be  done 
manually  or  by  computer  using  existing 
programming. 

(1)  "Duplication"  refers  to  the  process 
of  making  a  copy  of  a  document 
necessary  to  respond  to  a  FOIA  request. 
Such  copies  can  take  the  form  of  paper 
copy,  microform,  audio-visual  materials, 
or  machine  readable  documentation 
(e.g.,  magnetic  tape  or  disk)  among 
others.  The  copy  provided  must  be  in  a 
form  that  is  reasonably  usable  by 
requesters. 

(m)  "Review"  refers  to  the  process  of 
examining  documents  located  in 
response  to  a  request  that  is  for  a 
commercial  use  (see  paragraph  (n)  of 
this  section)  to  determine  whether  any 
portion  of  any  document  located  must 
be  withheld.  It  also  includes  processing 
any  documents  for  disclosure  (e.g.,  doing 
all  that  is  necessary  to  remove  or 
obliterate  any  material  which  is  exempt 
from  disclosure  and  otherwise  preparing 
them  for  release).  Review  does  not 
include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

(n)  "Commercial  use"  request  refers  to 
a  request  in  which  the  disclosure  sought 
is  primarily  in  the  commercial  interest  of 
the  requester.  It  is  a  request  from  or  on 
behalf  of  one  who  seeks  information 
primarily  for  the  use  or  purpose  that 
furthers  the  commercial,  trade,  income 
or  profit  interests  of  the  requester  or 
person  on  whose  behalf  the  request  is 
made.  In  determining  whether  a 
requester  is  properly  included  in  this 
category,  the  Agency  will  consider  and 
may  draw  reasonable  inferences  from 
the  identity  and  activities  of  the 
requester  as  well  as  the  use  to  which  the 
requester  will  put  the  documents 
requested. 

(o)  "Educational  institution"  refers  to 
a  IJnited  States  preschool,  public  or 
private  elementary  or  secondary  school 
an  institution  of  graduate  higher 
education,  an  institution  of 
undergraduate  higher  education,  an 
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institution  of  professional  education  and 
an  institution  of  vocational  education 
which  operates  a  degree-granting, 
accredited  program  or  programs  of 
scholarly  research  in  recognized  fields 
of  study.  The  criteria  to  be  met  to  be 
included  in  this  category,  for  the 
purposes  of  fee  waivers,  are  not 
satisfied  simply  by  showing  that  the' 
request  is  for  a  library  or  other  records 
repository.  Such  requests,  like  those  of 
other  requesters,  will  be  analyzed  to 
identify  the  particular  person  who  will 
actually  use  the  requested  information 
in  a  scholarly  or  other  analytic  work 
and  then  disseminate  it  to  the  general 
public. 

(p)  "Non-commercial  scientific 
institution"  refers  to  an  institution  in  the 
United  States  that  is  not  operated  on  a 
"commercial"  basis  as  that  term  is 
referenced  in  paragraph  (n)  of  this 
section  and  which  is  operated  solely  for 
the  purpose  of  conducting  natural  life  or 
physical  sciences  research  the  results  of 
which  are  not  intended  to  promote  any 
particular  product  or  industry.  | 

(q)  "Representatives  of  the  news 
media"  refers  to  any  person  actively 
gathering  news  for  a  United  States 
entity  that  is  organized  and  operated  to 
publish  or  broadcast  news  in  the  United 
States  to  the  general  public.  The  term 
"news"  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  general  public. 
Examples  of  news  media  entities  include 
television  or  radio  stations  broadcasting 
to  the  public  at  large  and  publishers  of 
printed  periodicals  (but  only  in  those 
instances  when  they  qualify  as 
disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public  and 
whose  products  are,  in  fact,  received  by 
a  significant  element  of  the  general 
public.  These  examples  are  not  intended 
to  be  all-inclusive.  Moreover,  as 
traditional  methods  of  news  delivery 
evolve  (e.g.,  electronic  dissemination  of 
newspapers  through 
telecommunications  services),  such 
alternative  media  would  be  included  in 
this  category.  In  the  case  of  "freelance" 
journalists,  they  may  be  regarded  as 
working  for  a  news  organization  if  they 
can  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization,  even  though  not  actually 
employed  by  it.  A  publication  contract 
would  be  the  clearest  proof,  but  the 
requester's  past  publication  record  may 
also  be  relevant  evidence  of  the 
requester's  status.  I 

S  1900.S    Organization;  requests  and 
submittals. 

The  headquarters  of  the  Central 
Intelligence  Agency  is  located  in  Fairfax 


County.  VA.  Functions  are  channeled 
and  determined  by  regular  chain-of- 
command  procedures.  Except  as 
provided  by  this  regulation,  there  are  np 
formal  or  informal  procedural 
requirements  regarding  public  access  to 
Agency  records.  Requests  and  other 
submittals  should  be  addressed  to: 
Information  and  Privacy  Coordinator, 
Central  Intelligence  Agency, 
Washington,  DC  20505. 

Requesting  Records 

§  1 900. 1 1    Freedr  >n  of  Information  Act  and 
Executive  Order  12356  communications; 
requirements  as  to  form. 

(a)  Any  communication  to  the  CIA  or 
to  the  Director  of  Central  Intelligence 
under  the  Freedom  of  Information  Act  or 
Executive  Order  12356  should  be 
addressed  to:  Information  and  Privacy 
Coordinator,  Central  Intelligence 
Agency,  Washington,  D.C.  20505.  This 
address  should  appear  on  the  envelope 
or  other  folder  or  package  in  which  the 
communication  is  transmitted.  It  should 
also  be  included  as  the  addressee  of  the 
letter  or  other  communication  or  be 
clearly  set  forth  in  the  text  of  the 
communication. 

(b)  Any  request  for  records  under  the 
Freedom  of  Information  Act  (5  1900.35). 
expression  of  interest  in  requesting 
records  (§  1900.35)  or  request  for 
declassification  of  records  under 
Executive  Order  12356  (§  1900.35)  shall 
be  in  writing  and  shall  be  addressed  as 
prescribed  by  S  1900.11(a).  The 
Coordinator  may,  but  need  not,  waive 
the  requirements  as  to  address. 

(c)  The  request  or  expression  of 
interest  shall  reasonably  describe  the 
records  of  interest  and,  in  the  case  of 
mandatory  declassification  review, 
requests  shall  identify  the  document8(s) 
with  specificity  such  as  by  National 
Archives  and  Records  Achninistration 
(NARA)  Document  Accession  Number 
or  other  applicable,  unique  document 
identifying  number. 

(d)  Any  request  or  communications  to 
an  agency  other  than  the  Central 
Intelligence  Agency  which  concern 
documents,  records  or  information 
originated  by  the  CIA  and  referred  to 
the  CIA,  shall  be  considered  a  Freedom 
of  Information  request  to  the  CIA  for 
that  referred  document  as  of  date  of 
receipt  by  the  CIA  of  the  referral,  and 
shall  be  processed  pursuant  to 
regulations. 

§  1900.21    Identification  of  persons 
requesting  information  under  the 
provisions  of  Executive  Order  12356. 

Pursuant  to  section  3.4(a)(1)  of 
Executive  Order  12356,  a  mandatory 
declassification  review  request  can  be 
made  only  by  a  United  States  citizen  or 


permanent  resident  alien,  a  federal 
agency  or  a  State  or  local  government. 
This  Agency  shall  require  sufficient 
identifying  information  from  the 
requester  to  authenticate  the  requester's 
qualifications. 

S  1900.23    Pre-request  option:  Estimates  of 
dtarges. 

(a)  In  order  to  avoid  being  faced  with 
unanticipated  sizeable  charges, 
interested  persons  and  entities  may 
defer  the  submission  of  requests  for 
records  and  first  submit  a  written 
request  in  accordance  with  the 
procedures  prescribed  by  §  1900.11  for 
an  estimate  of  charges  likely  to  be 
incurred  if  the  records  are  requested. 

(b)  Notice  is  hereby  given  that  a 
requester  may  be  liable  for  the  payment 
of  search  charges,  in  accordance  with 
the  fee  schedule  and  provisions  of 

S  1900.25.  even  if  search  for  requested 
records  locates  no  such  records  and 
even  if  some  or  all  of  requested  records 
which  are  located  are  denied  the 
requester  under  one  or  more  exemptions 
of  the  Freedom  of  Information  Act  or 
Executive  Order  12356. 

§1900.25    Fees  for  records  services. 

(a)  Search,  review,  and  duplication 
fees  will  be  charged  in  accordance  with 
the  schedule  set  forth  in  paragraph  (c)  of 
this  section  for  services  rendered  in 
responding  to  requests  for  Agency 
records  under  this  part.  To  the  extent 
possible,  the  most  efficient  and  least 
costly  methods  will  be  used  to  comply 
with  requests  for  documents  made  under 
the  FOIA.  Records  will  be  furnished 
without  charge  or  at  a  reduced  rate 
whenever  the  Coordinator  determines 
that  a  waiver  or  reduction  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  United  States 
government  and  is  not  primarily  in  the 
commerical  interest  of  the  requester. 
The  Coordinator  shall  consider  the 
following  factors  in  making  his 
determination: 

(1)  Whether  the  subject  of  the 
requested  records  concerns  the 
operations  or  activities  of  the  United 
States  government;  and,  if  so, 

(2)  Whether  the  disclosure  of  the 
requested  documents  is  likely  to 
contribute  to  an  understanding  of  United 
States  government  operations  or 
activities;  and,  if  so, 

(3)  Whether  the  disclosure  of  the 
requested  documents  will  contribute  to 
public  understanding  of  United  States 
government  operations  or  activities; 
and,  if  so, 


(4)  Whether  the  disclosure  of  the 
requested  documents  is  likely  to 
contribute  significantly  to  public 
understanding  of  United  States 
govenunent  operations  and  activities; 
and, 

(5)  Whether  the  requester  has  a 
commercial  interest  that  would  be 
furthered  by  the  requested  disclosure; 
and.  if  so, 

(6)  Whether  the  disclosure  is  primarily 
in  the  commercial  interest  of  the 
requester. 

(b)  The  Coordinator  may  also  waive 
or  reduce  the  charge  whenever  he 
determines  that  the  interest  of  the 
government  would  be  served  thereby.  In 
addition,  fees  shall  not  be  charged 
where  they  would  amoimt,  in  the 
aggregate,  for  a  request  or  for  a  series  of 
related  requests,  to  less  than  $6.00. 

(c)  Denials  of  requests  for  fee  waivers 
or  reductions  may  be  appealed  by 
writing  to  the  Chairman  of  the 
Information  Review  Committee,  via  the 
Coordinator.  Requests  for  fee  waivers  or 
reductions  or  appeals  of  such  decisions 
will  not  be  considered  after  a  requester 
has  given  his  commitment  to  pay  fees 
and/or  processing  costs  have  been 
incurred  by  the  CIA. 

(d)  In  order  to  protect  the  requester 
and  the  Agency  from  large,  unexpected 
fees,  when  the  anticipated  charges  will 
amount  to  more  than  $25.00  and  the 
requester  has  not  indicated  his 
willingness  to  pay  apphcable  fees,  the 
processing  of  the  request  shall  be 
suspended  until  the  requester  indicates 
his  willingness  to  pay.  The  requester 
shall  be  notified  and  asked  for  this 
commitment  to  pay  all  reasonable 
search  and  duplication  (and  when 
appropriate,  review)  fees.  At  his  option, 
the  requester  may  indicate  in  advance  a 
dollar  limitation  to  the  fees  he  is 
prepared  to  pay.  In  such  an  event,  the 
Coordinator  shall  initiate  a  search  of  the 
system  or  systems  of  records  deemed 
most  likely  to  produce  relevant  records, 
instructing  the  system  managers  to 
discontinue  the  search  as  soon  as  the 
stipulated  amount  has  been  expended, 
where  an  advance  limit  has  not  been 
stipulated,  the  Coordinator  may,  at  his 
discretion  or  at  the  behest  of  the 
requester,  compile  an  estimate  of  the 
search  fees  likely  to  be  incurred  in 
processing  a  request,  or  of  such  portion 
thereof  as  can  readily  be  estimated.  The 
requester  shall  be  promptly  notified  of 
the  amount  and  be  asked  to  approve  its 
expenditure  and  guarantee  payment 
thereof.  The  request  shall  be  cancelled 
after  60  days  if  no  response  is  received. 

(e)  In  those  cases  where  the 
Coordinator  estimates  that  the  fees  will 
exceed  $250.00  and  the  requester  has  no 
history  of  payment,  an  advance  deposit 


of  up  to  100  percent  of  the  estimated 
fees  will  be  required.  In  all  cases  where 
there  is  reasonable  evidence  that  the 
requester  may  possibly  fail  to  pay  the 
fees  which  would  be  accrued  by 
processing  his  request,  an  advance 
deposit  of  100  percent  of  the  estimated 
fees  will  be  required.  The  notice  or 
request  for  an  advance  deposit  shall 
extend  an  offer  to  the  requester  whereby 
he  is  afforded  an  opportunity  to  revise 
the  request  in  a  manner  calculated  to 
reduce  the  fees.  Dispatch  of  such  a 
notice  shall  suspend  the  running  of  the 
period  for  response  by  the  Agency  until 
a  reply  is  received  from  the  requester. 

(f)  Except  for  requests  that  are  for  a 
commercial  use,  the  Agency  will  not 
charge  for  the  first  two  hours  of  search 
time  or  for  the  first  100  pages  of 
reproduction.  However,  a  requester  or 
associated  requesters  may  not  file  a 
series  of  multiple  requests,  which  are 
merely  discrete  subdivisions  of  the 
information  he  actually  seeks,  for  the 
purpose  of  avoiding  or  reducing 
applicable  fees.  When  the  Coordinator 
reasonably  believes  that  a  requester  or 
a  group  of  requesters  acting  in  concert, 
is  attempting  to  break  a  request  down 
into  a  series  of  smaller  requests  solely 
for  the  purpose  of  evading  the 
assessment  of  fees,  the  Coordinator  may 
aggregate  any  such  requests  and  charge 
accordingly. 

(g)  The  schedule  of  fees  for  services 
performed  in  responding  to  requests  for 
CIA  records  is  established  as  follows: 

(1)  For  each  one  quarter  hour,  or 
fraction  therof,  spent  by  non- 
professional personnel  in  searching  for  a 
record,  $2.50; 

(2)  For  each  one  quarter  hour,  or 
fraction  thereof,  spent  by  professional 
personnel  in  searching  for  a  record, 
$4.50; 

(3)  For  each  one  quarter  hour,  or 
fraction  thereof,  spent  by  professional 
persoimel  in  reviewing  a  record  in 
response  to  a  FOIA  request,  which  is 
primarily  commercial,  $4.50; 

(4)  For  each  on-line  computer  search, 
$11.00; 

(5)  For  each  off-line  (batch)  computer 
search  of  Central  Reference  Files,  $27.00; 

(6)  For  all  other  off-line  computer 
searches  of  Agency  files,  $8.00  per 
minute  of  Central  Processing  Unit  (CPU) 
time; 

(7)  For  copies  of  paper  documents  in 
sizes  not  larger  than  8V2  x  14,  $0.10  per 
copy  of  each  page; 

(8)  For  duplication  of  non-paper  media 
(film,  magnetic  tape,  diskette,  etc.)  or 
any  document  that  caimot  be 
reproduced  on  a  standard  office  copier, 
actual  direct  cost;  and 


(9)  For  copies  of  reports,  maps, 
reference  aids,  and  other  Agency 
publications,  actual  costs. 

(h)  Inasmuch  as  the  Agency's  systems 
of  records  are  decentralized,  several 
computer  searches  may  be  required  to 
process  a  request,  depending  upon  its 
scope.  The  computer  search  costs  given 
in  paragraphs  (g)(4)  through  (6)  of  this 
section,  do  not  include  whatever  manual 
search  time  is  needed  to  determine 
whether  the  records  located  are  in  fact 
responsive  to  the  request. 

(i)  Search  fees  are  assessable  even 
when  no  records  pertinent  to  the 
requests,  of  no  releasable  records  are 
found,  provided  the  requester  has  been 
advised  of  this  fact  and  he  has, 
notwithstanding,  agreed  to  incur  the 
costs  of  search.  Individuals  associated 
with  or  otherwise  making  requests  on 
behalf  of  any  organization  or  other 
entity  or  person  shall  be  jointly  and 
severally  liable  with  such  party  for  all 
applicable  search,  review,  and 
reproduction  costs  incurred. 

(j)  For  requests  which  have  accrued 
search  and  duplication  fees  in  excess  of 
$250.00,  or  where  there  is  reasonable 
evidence  that  the  requester  may 
possibly  fail  to  pay  the  accrued  fees, 
then,  at  the  discretion  of  the 
Coordinator,  the  requester  may  be 
required  to  pay  the  accrued  search  and 
duplication  fees  prior  to  the  actual 
delivery  of  the  requested  records; 
otherwise,  the  requester  shall  be  billed 
for  such  fees  at  the  time  the  records  are 
provided.  Payment  shall  be  remitted  by 
check  or  money  order,  made  payable  in 
U.S.  dollars  to  the  Treasurer  of  the 
United  States,  and  shall  be  sent  to  the 
Coordinator.  No  appeals  shall  be 
accepted  or  any  additional  records 
services  provided  to  the  requester  or 
associated  requester  until  the  requester 
and  associated  requesters  have  paid  all 
outstanding  charges  for  services 
rendered  under  this  CFR  part  or 
corresponding  CFR  part  for  other 
government  agencies  or  departments.  In 
cases  of  requesters  associated  with, 
acting  in  concert  with,  or  on  behalf  of 
any  other  individual  or  organization, 
such  requesters,  individuals  and 
organizations  shall  be  jointly  and 
severally  liable  for  all  apphcable 
charges. 

(k)  With  the  exception  of  requesters 
seeking  documents  for  a  commercial 
use,  section  (4)(A)(iv)  of  the  Freedom  of 
Information  Act,  as  amended,  requires 
agencies  to  provide  the  first  100  pages  of 
duplication  and  the  first  two  hours  of 
search  time  without  charge.  Moreover, 
this  section  prohibits  agencies  from 
charging  fees  to  any  requester,  including 
commercial  use  requesters,  if  the  cost  of 
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collecting  a  fee  would  be  equal  to  or 
greater  than  the  fee  itself,  lliese 
provisions  work  together,  so  that,  except 
for  commercial  use  requesters,  the 
Agency  will  not  begin  to  assess  fees 
until  after  providing  the  specified  free 
search  and  reproduction.  If  the  amount 
of  the  chargeable  fees  is  equal  to  or  less 
than  the  cost  of  the  Agency  of  billing  the 
requester  and  processing  the  fee 
collected,  no  charges  would  result.  Hie 
elements  to  be  considered  in 
determining  the  "cost  of  collecting  a  fee" 
are  the  administrative  costs  to  the 
Agency  of  receiving  and  recording  a 
requester's  remittance,  and  processing 
the  fee  for  deposit  in  the  Treasury 
Department's  special  account.  The  per- 
transaction  cost  to  the  Treasury  to 
handle  such  remittances  will  not  be 
considered  in  the  Agency's  1 

determination.  I 

(1)  For  purposes  of  these  restrictions 
on  assessment  of  fees,  the  word  "pages" 
refers  to  paper  copies  of  a  standard 
Agency  size  which  will  normally  be 
"8V4xll"  or  "11x14."  Thus,  requesters 
would  not  be  entitled  to  100  microfiche 
or  100  computer  diskettes,  for  example, 
but  rather  such  microfiche,  diskettes,  or 
other  computer  output  having  a  dollar 
value  equivalent  to  100  pages  of  paper 
copies  (i.e.,  $10.00). 

(2)  Similarly,  the  term  "search  time"  in 
this  context  has,  as  its  basis,  manual 
search.  To  apply  this  term  to  searches 
made  by  computer,  the  Agency  will 
provide  computer  searches  under 

S  1900.25(c)(4)  through  (6)  having  a 
dollar  value  equivalent  to  two  (2)  hours 
of  professional  search  time  (i.e.,  $36.00). 
(1)  There  are  four  categories  of  FOIA 
requesters:  "commercial  use" 
requesters;  "educational  emd  non- 
commercial scientific  institution" 
requesters;  "representatives  of  the  news 
media"  requesters;  and.  "all  other" 
requesters.  The  FOIRA  prescribes 
specific  levels  of  fees  for  each  of  these 
categories: 

(1)  "Commercial  Use" Requesters: 
When  the  Agency  receives  a  request  for 
documents  for  commercial  use,  it  will 
assess  charges  which  recover  the  full 
direct  costs  of  searching  for.  reviewing 
for  release,  and  duplicating  the  records 
sought.  Requesters  must  reasonably 
describe  the  records  sought.  Commercial 
use  requesters  are  not  entitled  to  two 
hours  of  free  search  time  nor  100  free 
pages  of  reproduction  of  documents.  The 
Agency  will  recover  the  cost  of 
searching  for  and  reviewing  records 
even  if  there  is  ultimately  no  disclosure 
of  records. 

(2)  "Educational  and  Non-commercial 
Scientific  Institution  "  Requesters:  The 
Agency  will  provide  documents  to 
requesters  in  this  category  for  the  cost  of 


reproduction  alone,  excluding  charges 
for  the  first  100  pages.  To  be  eHgible  for 
inclusion  in  this  category,  requesters 
must  show  that  the  request  is  being 
made  as  authorized  by  and  imder  the 
auspices  of  a  quahfying  United  States 
institution  and  that  the  records  are  not 
sought  for  commercial  use,  but  are 
sought  in  furtherance  of  scholarly  (if  the 
request  is  from  an  educational 
institution)  or  scientific  (if  the  request  is 
from  a  non-commercial  scientific 
institution)  research.  Requesters  must 
reasonably  describe  the  records  sought. 

(3)  "Representatives  of  the  News 
Media" Requesters:  The  Agency  shall 
provide  documents  to  requesters  in  this 
category  for  the  cost  of  reproduction 
alone,  excluding  charges  for  the  first  100 
pages.  To  be  eligible  for  inclusion  in  this 
category,  a  requester  must  meet  the 
criteria  in  §  1900.3(q),  and  his  or  her 
request  must  not  be  made  for  a 
conunercial  use.  In  reference  to  this 
class  of  requester,  a  request  for  records 
supporting  the  news  dissemination 
function  of  a  requester  shall  not  be 
considered  to  be  a  request  that  is  for 
commercial  use  provided  that  the 
requester  meets  the  requirements 
specified  in  §  1900.3(q).  Requesters  must 
reasonably  describe  the  records  sought. 

(4)  "AIJ  Other"  Requesters:  FOIA 
requesters  who  do  not  fit  in  any  of  the 
categories  above  will  be  charged  fees 
which  recover  the  full  reasonable  direct 
cost  of  searching  for  and  reproducing 
records  that  are  responsive  to  the 
request,  except  that  the  first  100  pages  of 
reproduction  and  the  first  two  hours  of  • 
search  time  shall  be  furnished  without 
charge.  Moreover,  requesters  asking  for 
records  about  themselves  will  continue 
to  be  treated  under  the  CIA  fee 
provisions  of  the  Privacy  Act  of  1974 
which  permit  access  to  records  without 
charge. 

Processing  Freedom  of  Information  and 
Executive  Order  Communications 

S  1900.31    Scrscning  communications. 

(a)  If  any  Agency  employee  receives  a 
written  communication  which  the 
employee  believes  to  be  an  apparent  or 
intended  communication  under  the 
Freedom  of  Information  Act  or  the 
mandatory  declassification  review 
provisions  of  Executive  Order  12356,  he 
shall  expeditiously  transmit  the 
communication  to  the  Coordinator. 

(b)  Upon  receipt  of  a  conununication 
in  accordance  with  9 1900.11  or 
paragraph  (a)  of  this  section,  the 
Coordinator  shall  promptly  consult  with 
such  Agency  components  as  he  may 
deem  appropriate  and: 

(1)  Determine  the  nature  of  the 
communication — an  expression  of 


interest  (8 190a33).  a  request  (§  1900.35) 
or  other,  and 

(2)  If  he  determines  the 
communication  to  be  an  intended 
expression  of  interest  or  intended 
request,  he  shall  further  determine 
whether  it  fails  to  qualify  as  an 
expression  of  interest  or  request  only 
because  it  fails  to  reasonably  describe 
the  records  of  interest. 

(c)  The  Coordinator  thereupon  shall 
take  the  appropriate  one  of  the  following 
actions. 

(1)  If  he  determines  that  the 
communication  was  not  an  intended 
expression  of  interest  or  an  intended 
request,  he  shall  take  such  action  with 
respect  to  the  conununication  as  he  may 
deem  appropriate. 

(2)  If  he  determines  that  the 
commimication  was  an  intended 
expression  of  interest  or  an  intended 
request  but  failed  to  reasonably 
describe  the  records  of  interest,  he  shall 
so  inform  the  originator  of  the 
communication  promptly,  in  writing,  and 
he  may  offer  to  assist  the  originator  in 
revising  and  perfecting  the  description 
of  the  records  of  interest. 

(3)  The  Coordinator  shall  determine 
whether  any  communication  not  acted 
on  under  paragraph  (c)(1)  or  (c)(2)  of  this 
section  is  an  expression  of  interest,  or  is 
a  request  made  in  accordance  with 
published  rules  stating  the  procedures  to 
be  followed,  as  required  by  subsection 
(a)(3)  of  the  Freedom  of  Information  Act 
or  Executive  Order  12356.  The 
Coordinator's  determination  in  this 
regard  shall  be  based  on  and  shall 
reflect  the  clear  intent  of  the  originator 
of  the  communication  insofar  as  the 
Coordinator  is  able  to  determine  that 
intent.  When  the  originator's  intent  is 
not  apparent  to  the  Coordinator  and 
when  the  Coordinator  deems  it  desirable 
and  feasible,  he  shall  promptly 
communicate  with  the  originator  in 
order  to  ascertain  the  letter's  intent.  In 
this  and  any  cases  where  additional 
information  is  required,  the  request  will 
be  canceled  after  60  days  if  no  reply  is 
received. 

(d)  The  Coordinator  shall  inform  the 
requester,  in  writing,  of  his 
determination  made  under  paragraph 
(c)(3)  of  this  section  and,  in  the  case  of  a 
determination  that  the  communication  is 
a  request,  of  the  date  of  acceptance.  The 
search  conducted  pursuant  to  that 
request  shall  be  for  records  in  existance 
as  of  and  through  the  acceptance  date. 
Such  notification  shall  be  given 
promptly  and.  in  any  case,  within  five 
work  days  of  the  date  of  such 
determination.  The  ten  work  days 
within  which  the  Agency  must 
determine  whether  to  comply  with  a 


request,  as  provided  by  subsection 
(a)(6)(A)(i)  of  the  Freedom  of 
Information  Act,  shall  begin  as  of  the 
acceptance  date. 

(e)  The  Coordinator  shall  promptly 
process  under  the  procedures  specified 
by  §  1900.33  those  communications 
which  he  detemunes  to  be  expressions 
of  interest.  He  shall  promptly  process 
under  the  procedures  specified  by 
S  1900.35  those  communications  which 
he  determines  to  be  requests. 

§  1900.33    Processing  expressions  of 
inteiest 

(a)  Upon  determining,  in  accordance 
with  §  1900.31(c)(3),  that  a 
communication  is  an  expression  of 
interest,  and  after  promptly  consulting 
with  such  Agency  components  as  he 
may  deem  appropriate,  the  Coordinator, 
to  the  extent  feasible,  shall  determine 
the  applicable  search,  review  (if 
applicable),  and,  duplication  charges 
likely  to  be  incurred  in  processing  the 
potential  request.  In  determining  such 
charges,  the  Coordinator  shall  take  into 
account  the  nature  and  quantity  of  the 
work  and  services  of  people  and 
computers  and  other  equipment  which 
may  be  required,  and  the  applicable 
rates  set  out  in  the  fee  schedule 
prescribed  by  §  ig00.25(g).  If  feasible  at 
this  stage,  the  Coordinator  also  shall 
determine  whether  to  waive  or  reduce 
the  fee  in  accordance  with  S  1900.25(a). 

(b)  The  Coordinator  thereupon  shall 
advise  the  potential  requester,  in 
writing,  of  the  likely  charges  and  he 
shall  make  clear  that  the  amounts 
indicated  are  estimates  only,  if  such  be 
the  case,  and,  if  there  is  a  possibility 
that  the  charges  to  be  incurred  may  be 
greater  than  the  estimate,  he  shall  so 
inform  the  potential  requester.  If  the 
amounts  indicated  are  not  estimates  but 
are  the  amounts  which  in  fact  are  to  be 
charged  if  the  potential  requester  makes 
a  request,  he  shall  inform  the  potential 
requester  of  that  fact.  In  either  event,  he 
shall  also  inform  the  potential  requester 
that  search  charges  will  be  levied  upon 
the  requester  even  if  no  records  fitting 
the  description  are  located  or  if  any  or 
all  records  which  do  fit  the  description 
are  denied  the  requester. 

(c)  When  he  deems  it  appropriate  or 
when  the  potential  requester  so 
requests,  the  Coordinator  may  assist  the 
requester  in  determining  whether  and.  if 
so,  how  to  revise  the  description  of  the 
records  of  interest  so  as  to  cause  or 
permit  a  reduction  in  the  likely 
applicable  charges. 

(d)  Upon  receipt  of  such  estimate  and 
advice  concerning  likely  charges,  the 
potential  requester  may: 

(1)  In  accordance  with  S  1900.11, 
submit  a  request  for  records,  either  the 


records  of  interest  indicated  in  his 
expression  of  interest  or  records 
encompassed  in  a  modified  description; 

(2)  Advise  the  Coordinator  that  he 
does  not  intend  to  request  records;  or 

(3)  Take  no  additional  action. 

(e)  If.  as  a  result  of  his  consultations 
with  the  Coordinator  or  otherwise,  the 
potential  requester  wants  to  request 
records  additional  to  or  other  than  those 
described  in  his  expression  of  interest, 
he  may  submit  an  expression  of  interest 
with  respect  to  such  records,  in 
accordance  with  §  1900.33  or  a  request 
for  such  records  in  accordance  with 
S  1900.35. 

S  1900.35    Processing  requests  for 
records. 

(a)  Upon  determining  that  a 
communication  is  a  request  for  records, 
the  Coordinator,  after  consulting  with 
such  Agency  components  as  he  may 
deem  appropriate,  shall  promptly 
transmit  a  copy  of  the  request  to  the 
component  or  components  believed  to 
be  a  logical  repositor  of  responsive 
records,  inform  the  components  of  the 
date  of  receipt  of  the  request  as 
determined  by  him  pursuant  to 

S  1900.31(d),  and  alert  the  components 
to  the  action  required  of  them  by 
§S  1900.41  through  1900.47  with  respect 
to  the  request.  Requests  will  be  handled 
with  each  component  on  a  first-received, 
first-answered  basis.  In  those 
components  where  the  volume  of 
pending,  highly-complex  ("project") 
requests  has  substantially  impeded  the 
processing  of  other  smaller  requests,  the 
Coordinator  may  direct  the 
establishment  of  a  dual-queue  system  in 
order  to  ensure  that  both  regular  and 
project  requests  receive  appropriate  and 
equitable  processing. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Coordinator  may 
determine  that  there  is  no  basis  for 
searching  for  the  requested  records  or 
that  the  Agency's  required  response  to 
the  request  obviates  the  need  to  conduct 
any  search  since 

(a)  The  fact  of  the  existence  or  non- 
existence of  records  responsive  to  the 
request  would  itself  be  classified 
pursuant  to  Executive  Order  12356,  or. 

(2)  The  category  of  the  information 
requested  is  within  the  scope  of  50 
U.S.C.  403(d)(3).  50  U.S.C.  403g,  or  other 
applicable  exempting  statute  and  thus 
the  requested  information,  if  it  existed, 
would  be  exempt  from  required 
disclosure  pursuant  to  FOLA  exemption 
(b)(3). 

Whenever  the  Coordinator  makes 
such  a  determination  he  shall  respond  to 
the  requester  accordingly,  and  the 
requirements  of  paragraph  (a)  of  this 
section  and  of  §  §  1900.41  through 


1900.43  shall  not  apply  as  to  that 
particular  request. 

Actions  on  Requests 

S  1900.41    Searching  for  requested 


(a)  Upon  receipt  of  a  copy  of  a  request 
and  the  tasking  pursuant  to  S  1900.35. 
the  components  which  are  logical 
repositories  of  the  requested  records 
(hereinafter  the  "cognizant 
components"),  shall,  with  such 
assistance  as  may  be  appropriate  from 
the  Coordinator  and  from  such 
reference,  indexing  of  filing  aids  as 
available,  undertake  to  locate  the 
requested  records  from  all  files  except 
those  designated  by  the  Director  of 
Central  Intelligence  as  exempt  from 
search  pursuant  to  the  CLA  Information 
Act,  50  U.S.C.  431  through  432. 

(b)  If  no  records  described  by  the 
requests  are  located,  the  cognizant 
components  shall  inform  the 
Coordinator  who  shall  promptly  inform 
the  requester  in  writing.  The 
Coordinator  also  shall  determine  the 
charges,  if  any,  for  which  the  requester 
shall  be  liable,  in  accordance  with  the 
fee  schedule  and  provisions  of  S  1900.25. 
He  shall  inform  the  requester  of  the 
amount  charged,  explain  the  basis  of 
computation,  and  request  prompt 
payment  thereof 

§1900.43    Reviewing  records. 

(a)  The  cognizant  components  shall 
review  any  located  records  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and 
Executive  Order  12356  and  on  the  basis 
of  other  applicable  law,  regulations  and 
policy,  and  determine  which,  if  any, 
requested  records,  or  reasonably 
segregable  portions  of  records,  are  to  be 
furnished  the  requester  and  which  are  to 
be  denied  or  withheld.  Any  decision  to 
furnish  or  to  deny  or  withhold  requested 
records  shall  be  made  only  by 
employees  and  officials  to  whom 
authority  to  make  such  decisions  has 
been  duly  delegated. 

(b)  In  the  event  an  Agency  component 
believes  that  located  records  require 
review  by  another  CIA  component  or 
another  agency,  it  shall  forward  such 
records  to  the  Coordinator  who  shall 
expeditiously  coordinate  such  review. 

(c)  In  the  event  located  records  are 
determined  to  have  originated  with 
another  government  agency,  the 
Coordinator  shall  expeditiously  forward 
such  records  or  a  description  thereof  to 
the  originating  agency  for  their 
determination. 

(d)  Pursuant  to  subsection  3.4(f)(1)  of 
Executive  Order  12356,  this  Agency  shall 
refuse  to  confirm  or  deny  the  existence 
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or  non-existence  of  information 
requested  whenever  the  fact  of  its 
existence  or  non-existence  is  itself 
classiflable  under  this  Order. 


§1900.45    ExpcdHfcMM  action; 


•xtensiofiof 


(a)  Concerning  Freedom  of 
Information  Act  requests,  whenever 
feasible  under  the  standards  prescribed 
by  S  1900.47,  the  search  and  review 
functions  prescribed  by  §  §  1900.41  and 
1900.43  and  notice  to  the  requester  of  the 
Agency  action  on  the  request,  as 
prescribed  by  S  1900.49(a],  shall  be 
completed  within  ten  days  of  the  date  of 
Agency  receipt  of  the  request  as 
determined  by  the  Coordinator  pursuant 
to  S  1900Jl(d).  Whenever  the 
Coordinator  determines  that  "unusual 
circimistances"  as  defined  by  subsection 
(a)(6)(B)  of  the  Freedom  of  Information 
Act  exist,  he  may.  by  written  notice  to 
the  requester,  authorize  an  additional 
period  for  completion  of  Agency  action, 
but  no  such  extension  shall  be  for  more 
than  ten  work  days.  His  notice  shall  also 
set  forth  the  reasons  for  the  extension. 

(b)  Concerning  mandatory 
declassification  review  requests, 
Agency  responses  shall  be  governed  by 
the  amount  of  search  and  review  time 
required  to  process  the  request  imder 
§§  1900.41  and  1900.43.  If  unusual 
circumstances  prevent  a  final  Agency 
determination  from  being  reached 
within  one  year  of  the  date  of  receipt, 
the  Agency  shall  inform  the  requester  of 
the  additional  time  needed  to  process 
the  request.  , 

9  1WMM7    Aleortion  of  manpower  and 
rvsoiifcss;  aypMCl  extension  of  time. 

(a)  Agency  components  shall  devote 
such  manpower  and  other  resources  to 
searching  for,  locating  and  reviewing 
records  in  accordance  with  55  1900.41 
and  1900.43  as  may  be  appropriate  and 
expedient  in  the  circumstances,  taking 
into  account: 

(1)  The  manpower  and  resources 
available  for  those  purposes; 

(2)  The  right  of  a  requester  submitting 
a  request  under  the  Freedom  of 
Information  Act  to  resort  to  litigation  if 
the  Agency  decision  on  the  request  is 
not  made  within  ten  work  days;  and 

(3)  All  functions,  duties  and 
responsibilities  assigned  to  those 
components  by.  or  pursuant  to,  a  law. 

(b)  The  responsible  components  shall 
consult  with  the  Coordinator  with 
regard  to  the  need  to  allocate  resources 
and  establish  priorities,  and  the  latter 
with  the  requester,  as  may  be 
appropriate,  in  order  to  accomplish  such 
arrangements  and  agreements  with  the 
requester  as  may  be  acceptable  to  the 
requester  concerning  the  Agency's 


efforts  and  ability  to  act  on  his  request 
expeditiously.  In  particular,  when  the 
Coordinator  deems  it  feasible  and  of 
possible  benefit  to  the  requester,  the 
public,  or  the  Agency,  he  shall  inform 
the  requester  that  more  thorough  or 
extensive  search  or  review,  or  both, 
could  be  accomplished,  which  might  be 
of  benefit  to  the  requester,  if  additional 
time  were  to  be  available.  When 
appropriate  in  such  cases,  the 
Coordinator  shall  also  advise  the 
requester  of  the  effect  on  charges  and 
fees  such  additional  search  might  cause. 
Any  extensions  arranged  or  agreed  to 
under  this  section  may  be  in  addition  to 
any  extensions  under  5  1900.45. 

9  1900.49    Notification  and  payment; 
fumisMng  records. 

(a)  The  Coordinator  shall  promptly 
inform  the  requester,  in  writing,  which 
of  the  requested  records,  or  portions 
thereof,  if  any,  are  to  be  furnished  the 
requester  and  those,  if  any,  which  are 
denied,  as  determined  pursuant  to 

5  1900.43(a).  With  respect  to  the  latter, 
he  shall  also  explain  the  reasons  for  the 
denial  and  he  shall  furnish  the  names 
and  titles  or  positions  of  the  persons 
responsible  for  the  decision  to  deny 
access. 

(b)  Upon  receipt  of  payment  of  all  fees 
and  charges,  or  upon  the  completion  of 
arrangements  satisfactory  to  the 
Coordinator  that  payment  will  be  made 
promptly,  the  Coordinator  shall 
promptly  prepare  copies  of  the  records, 
or  portions  of  records,  which  are  to  be 
made  available  and  transmit  them  to  the 
requester.  The  Coordinator  shall  do 
likewise  with  respect  to  any  records  or 
portions  of  records  made  available  to  a 
requester  by  the  action  of  the  Central 
Intelligence  Agency  Information  Review 
Committee  under  5  1900.51(e). 

(c)  As  an  alternative  to  any  requester 
receiving  any  records  from  the  Agency 
by  mail,  a  requester  may  arrange  to 
inspect  the  records  at  a  CIA  Reading 
Room  in  the  metropolitan  Washington, 
DC  area.  The  Coordinator  will  designate 
a  Reading  Room  for  the  purpose  of 
records  inspection,  and  the  requester 
may  select  whatever  records  the 
requester  wishes  to  purchase  at  a  cost 
set  forth  in  9  1900.25.  Access  to  the 
Reading  Room  will  be  granted  only  after 
the  fees  that  accumulated  from  the 
search  (and  review  if  applicable)  to 
produce  the  requested  records  have 
been  paid,  or  waived  by  the  Coordinator 
pursuant  to  §  1000.25(a).  Upon  receipt  of 
a  written  statement  from  the  requester 
exercising  this  option,  the  Coordinator 
will  advise  the  requester  of  the  location 
of  the  Reading  Room  and  provide 
directions  thereto.  Records  that  the 
Agency  will  release  will  be  available  for 


inspection  in  the  Reading  Room  on  a 
date  or  dates  mutually  agreed  upon  by 
the  Coordinator  and  the  requester,  not 
more  than  seven  days  from  the  Agency's 
receipt  of  the  written  request  or  from 
completion  of  the  processing  of  the 
request  for  records,  whichever  is  later. 
The  requester  may  agree  to  a  date  or 
dates  more  than  seven  days  from  such 
time.  On  the  days  the  Reading  Room  is 
open,  it  will  be  available  to  requesters 
from  9:30  a.m.  to  3:30  p.m. 

Appeals 

9190051    Appeal*  to  CIA  Infomwdon 
Review  Committae. 

(a)  Establishment  of  Committee.  The 
CIA  Information  Review  Committee  is 
hereby  established  pursuant  to  the 
Freedom  of  Information  Act  and  section 
3.4(d)  of  Executive  Order  12356.  The 
Committee  shall  be  composed  of  the 
Deputy  Director  for  Administration,  the 
Deputy  Director  for  Operations,  the 
Deputy  Director  for  Science  and 
Technology,  the  Deputy  Director  for 
Intelligence,  and  the  Inspector  General. 
The  Director  of  Central  Intelligence  shall 
appoint  a  Chairman.  Th#  Committee,  by 
majority  vote,  may  delegate  to  one  or 
more  of  its  members  the  authority  to  act 
on  any  appeal  or  appeals  under  this 
section,  and  may  authorize  the 
Chairman  to  delegate  such  authority. 
The  Chairman  may  appoint  an 
Executive  Secretary  and  delegate  such 
authorities  as  he  deems  appropriate;  in 
the  absence  of  such  an  appointment,  he 
shall  exercise  any  delegated  or  assigned 
fimctions  himself.  The  Chairman  may 
call  upon  appropriate  components  to 
participate  when  special  equities  or 
expertise  are  involved. 

(b)  Right  of  appeal:  Notice.  Whenever 
access  to  any  requested  record  or  any 
portion  thereof  is  denied,  the  requester 
shall  be  apprised,  in  writing,  of  his  or 
her  right  to  appeal  the  denial  to  the  CIA 
Information  Review  Committee  through 
the  Coordinator. 

(c)  Appeal  procedures.  Any  such 
appeal  or  request  to  the  Committee  shall 
be  in  %vriting,  addressed  to  the 
Coordinator.  The  appeal  or  request  may 
present  such  information,  data,  and 
argument  in  support  thereof  as  the 
requester  may  desire.  The  Committee 
shall  not  permit  a  requester  or  his 
representative  to  appear  before  the 
Committee  or  to  make  an  oral 
presentation.  No  appeal  shall  be 
accepted  if  the  requester  or  associated 
requester  has  outstanding  record  service 
charges  with  the  CIA  or  other  federal 
government  agency  or  department. 

(d)  Time  for  appeal;  expiration  of 
appeal.  An  ap];>eal  under  the  Freedom  of 
Information  Act  shall  be  exercised 


within  thirty  days  of  the  date  of  receipt 
of  notification  of  the  right  to  appeal  and 
the  right  of  appeal  shall  cease  as  of  the 
expiration  of  that  period.  But  the 
Committee,  for  good  cause  shown,  may 
permit  an  additional  thirty  days  for  the 
submission  of  an  appeal.  Pursuant  to  the 
mandatory  declassification  review 
provisions  of  Executive  Order  12356,  an 
administrative  appeal  must  be  filed 
within  sixty  days  of  receipt  of  the  denial 
of  the  initial  request. 

(e)  Committee  action  on  appeals  and 
requests.  (1)  The  Committee  shall 
promptly  consider  any  appeal,  together 
with  any  submissions  in  support  thereof, 
and  shall  grant  or  deny  the  appeal  or 
take  such  other  action  thereon  as  it  may 
deem  appropriate.  The  Committee's 
review,  decision  and  action  shall  be 
based  on  and  shall  be  in  conformance 
with  the  Freedom  of  Information  Act 
Executive  Order  12356  and  other 
applicable  law,  directives,  regulations 
and  policy. 

(2)  The  Committee  shall  promptly 
consider  any  requests  under  Executive 
Order  12356  for  declassification  under 
paragraph  (a)  of  this  section  and  shall 
declassify  any  such  records  or 
reasonably  segregable  portions  or 
coherent  segments  of  such  records  as  it 
deems  appropriate  in  accordance  with 
Executive  Order  12356. 

(3)  Committee  action  on  appeals  of 
FOIA  determinations  shall  be  completed 
within  twenty  work  days  of  receipt  of 
the  appeal,  and  appeal  of  mandatory 
declassification  review  determinations 
shall  be  completed  within  thirty  (30) 
workdays,  except  that  the  Committee 
may,  in  accordance  with  the  provisions 
of  §  1900.45.  avail  itself  of  an  additional 
period  of  time  for  completion  of  its  work 
on  the  appeal.  But  no  such  extension 
shall  be  available  with  respect  to  an 
appeal  of  a  denial  of  a  request  which 
was  the  subject  of  an  extension  of  time 
for  Agency  action  by  the  Coordinator 
under  this  Part.  In  the  event  that  the 
Committee  is  unable  to  complete  its 
review  of  an  appeal  within  the  time 
prescribed  by  this  subsection,  it  shall  so 
advise  the  requester. 

(4)  Concerning  appeals  under  the 
FOIA,  the  Committee  shall  promptly 
inform  the  requester  of  its 
determination(s)  and,  with  respect  to 
any  decision  to  withhold  or  deny 
records,  it  shall  identify  the  officer 
responsible  therefore.  If  any  record  or 
portion  thereof  is  denied  the  requester 
by  the  Committee's  action,  the 
Committee  shall  also  inform  the 
requester  of  the  provision  for  judicial 
review  of  that  determination  under 
subsection  (a)(4)  of  the  Freedom  of 
Information  Act. 


(5)  Concerning  appeals  under  the 
mandatory  declassification  review 
provisions  of  Executive  Order  12356, 
Committee  decisions  are  final  and  no 
right  of  judicial  review  exists. 

Miscellaneous 

§  1900.61    Access  for  historical  reaeardt. 

(a)  Any  person  engaged  in  a  historical 
research  project  may  submit  a  request, 
in  writing,  to  the  Coordinator  to  be  given 
access  to  information  classified 
pursuant  to  an  Executive  Order  for 
purposes  of  that  research.  Any  such 
request  shall  indicate  the  nature, 
purpose,  and  scope  of  the  research 
project.  It  is  the  policy  of  the  Agency  to 
consider  applications  for  historical 
research  privileges  only  in  those 
instances  where  the  researcher's  needs 
cannot  be  satisfied  through  requests  for 
access  to  reasonably  described  records 
under  the  Freedom  of  Information  Act  or 
Executive  Order  12356. 

(b)  The  Coordinator  may  authorize 
access,  under  such  conditions  and  at 
such  time  and  place  as  he  may  deem 
feasible.  But  the  Coordinator  shall 
authorize  access  only  with  respect  to 
documents  and  records  prepared  or 
originated  not  less  than  ten  years  prior 
to  the  date  of  such  requests  and  only 
upon  the  prior  written  approval  by  Uie 
CIA  Director  of  Security  of  a  current 
security  clearance  of  the  requester  and 
of  persons  associated  with  him  in  the 
project,  in  accordance  with  applicable 
executive  orders,  regulations,  and 
directives,  and  upon  the  Coordinator's 
further  determination  that: 

(1)  A  serious  professional  or  scholarly 
research  project  is  contemplated; 

(2)  Such  access  is  clearly  consistent 
with  the  interests  of  national  security; 

(3)  Appropriate  steps  have  been  taken 
to  assure  that  classified  information  will 
not  be  published  or  othenvise 
compromised; 

(4)  The  information  requested  is 
reasonably  accessible  and  can  be 
located  and  compiled  with  a  reasonable 
amount  of  effort. 

(5)  The  historical  researcher  agrees  to 
safeguard  the  information  in  a  manner 
consistent  with  Executive  Order  12356, 
and  signs  an  agreement  to  safeguard  the 
classified  material  to  which  access  is 
granted  in  accordance  with  Agency 
security  requirements;  and 

(6)  The  historical  researcher  agrees  to 
authorize  a  prior  review  of  his  notes  and 
manuscript  by  the  Agency  for  the  sole 
purpose  of  determining  that  no  classified 
information  is  contained  therein. 

(c)  An  authorization  shall  be  valid  for 
the  period  required  for  the  research 
project  as  the  Coordinator  may 
determine,  but  in  no  event  for  more  than 


two  years.  But  upon  renewed  request  in 
accordance  with  paragraph  (a)  of  this 
section,  authorization  may  be  renewed 
in  accordance  with  paragraph  (b)  of  this 
section  and  this  paragraph. 

(d)  The  Coordinator  shall  cancel  any 
authorization  whenever  the  Director  of 
Security  cancels  the  security  clearance 
of  the  requester  or  of  any  person 
associated  with  the  requester  in  the 
research  project  or  whenever  the 
Coordinator  determines  that  continued 
access  would  not  be  in  compliance  with 
one  or  more  of  the  requirements  of 
paragraph  (b)  of  this  section. 

9 1900.63    Suggestions  and  complaints. 

Any  person  may  direct  any  suggestion 
or  complaint  with  respect  to  the  CIA 
administration  of  Executive  Order  12356 
to  the  CIA  Information  Review 
Committee.  The  Committee  shall 
consider  such  suggestions  and 
complaints  and  shall  take  such  action 
thereon  as  it  may  deem  feasible  and 
appropriate. 

Date:  December  2. 1S87. 
William  F.  Donnelly, 

Deputy  Director  for  Administration. 

(FR  Doc.  87-28115  Filed  12-7-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL  3295-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

action:  Final  rulemaking. 

summary:  This  notice  approves,  as  a 
revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  for  total 
suspended  particulates  (TSP),  operating 
permits  for  the  following  two 
shiploading  facilities:  The  Andersons 
Grain  Division,  Toledo  Plant  and  Mid- 
States  Terminals  Incorporated.  These 
permits  are  needed  to  satisfy  the 
requirements  of  Part  D  of  the  Clean  Air 
Act. 

EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  January  7, 1987. 

ADDRESSES:  Copies  of  the  SIP  revision 
and  other  materials  relating  to  this 
rulemaking  are  available  for  inspection 
at  the  following  addresses:  (It  is 
recommended  that  you  telephone 
Delores  Sieja,  at  (312)  886-6038,  before 
visiting  the  Region  V  Office.) 
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U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  South  Dearborn  Street, 
'    Chicago.  Illinois  60604. 
Ohio  Environmenal  Protection  Agency, 
Office  of  Air  Pollution  Control,  1800 
WaterMark  Drive.  P.O.  Box  1049, 
Columbus.  OH  43266-0149 
U.S.  Environmental  Protection  Agency, 
Public  Information  Reference  Unit,  401 
M  Street,  SW..  Washington,  DC  20460. 
FOfI  FURTHER  INFORMATION  CONTACT: 
Delores  Sieja,  Air  and  Radiation  Branch 
(5AR-26).  U.S.  Environmental  Protection 
Agency,  Region  V,  230  South  Dearborn 
Street,  Chicago.  Illinois  60604.  (312)  886- 
6038. 

SUPPLEMENTARY  INFORMATION:  Part  D  of 
the  Clean  Air  Act.  which  was  added  by 
the  1977  Amendments,  requires  each 
State  to  revise  its  SIP  to  meet  specific 
requirements  for  areas  designated  as 
nonattainment.  The  nonattainment  plan 
SIP  revisions  mandated  by  Part  D  must 
provide  for  attainment  of  the  primary 
NAAQS  as  expeditiously  as  practicable. 
In  the  State  of  Ohio,  one  portion  of  its 
Part  D  SIP  must  require  control  of 
shiploading  operations  at  grain 
terminals.  For  this  Part  D  plan  to  be 
approvable,  all  such  sources  in  the 
State's  nonattainment  areas  must  meet  a 
reasonably  available  control  technology 
(RACT)  level  of  control. 

On  November  20, 1985,  the  State  of 
Ohio  submitted  operating  permits  for  its 
two  shiploading  facilities.  The 
Andersons  Grain  Division,  Toledo  Plant 
and  Mid-States  Terminals  Incorporated, 
as  revisions  to  the  Ohio  SIP  for  total 
suspended  particulates  (TSP).'  To  be 
acceptable  as  RACT,  the  permits  for 
these  sources  must  require  the 
installation  of  systems  to  control 
emissions  of  fugitive  dust  from 
shiploading  spouts  for  all  types  of 
grains.  In  addition,  the  permits  must 
include  provisions  for  self-monitoring, 
reporting  and  recordkeeping,  and 
compliance  time  schedules. 

On  January  2. 1987  (52  FR  100), 
USEPA  proposed  to  approve  these 


'  Tlie  USEPA  revised  the  particulate  matter 
Itandard  on  July  1. 1987  (52  FR  24634)  and 
eliminated  the  TSP  ambient  air  quality  standard. 
The  revised  standard  is  expressed  in  terms  of 
particulate  matter  with  a  nominal  diameter  of  10 
micrometers  or  less  (PMio).  However,  at  the  State's 
option  USEPA  will  continue  to  process  TSP  SIP 
revisions  which  were  in  process  at  the  time  the  new 
(PMio)  standard  was  promulgated.  In  the  policy 
published  on  July  1. 1987  (p.  24879.  column  2) 
USEPA  stated  that  it  would  regard  existing  TSP 
SIFs  as  necessary  interim  particulate  matter  plans 
during  the  period  preceeding  the  approval  of  State 
plans  specifically  aimed  at  PMio.  If  USEPA  judges 
these  'TSP  SIFs  to  include  more  stringent  provisions 
than  those  in  the  existing  TSP  plan,  thus  resulting  in 
belter  control  of  PMi«  as  well,  then  it  is  USEPA's 
general  policy  to  approve  the  SIP  revisions. 


permits  because  they  were  acceptable 
as  the  Part  D  plan  for  shiploading 
operations  in  Ohio  and  they  met  all 
other  applicable  general  requirements  of 
section  110.  (The  January  2, 1987,  notice 
also  proposed  action  on  Ohio's  draft 
statewide  Part  D  TSP  plan.  USEPA  will 
rulemake  on  the  remainder  of  Ohio's 
Part  D  TSP  plan  in  a  future  Federal 
Register  notice.)  Since  the  January  2, 
1987,  notice  of  proposed  rulemaking 
contains  a  detailed  evaluation  of  the 
permits,  they  will  not  be  dicussed  in 
detail  in  this  notice.  USEPA  will, 
however,  briefly  summarize  these  two 
permits  with  respect  to  the:  (1)  Types  of 
control  systems  that  USEPA  fotmd 
acceptable  as  RACT  for  non-specialty 
and  specialty  grains,  (2)  other  permit 
provisions,  and  (3)  compliance  time 
schedules. 

I.  Types  of  Control  Systems  USEPA  Has 
Found  Acceptable  as  RACT  for  Non- 
Specialty  and  Specialty  Grains 

A.  Non-Specialty  Grains 

•  The  Andersons  and  Mid-States  both 
require  the  utilization  of  a  mineral  oil 
spray  system  to  suppress  dust  during  all 
shiploading  operations,  except  for 
specialty  grain  loading  (which  comprise 
ten  percent  of  the  grain  loaded). 

B.  Specialty  Grains 

•  Mid-States  utilizes  a  system 
consisting  of  covering  the  hatches  and 
loading  spouts  with  tarpaulins  and 
exhausting  the  air  space  between  the 
load  and  tarpaulins  to  the  pollution 
control  equipment  baghouses  for  the 
entire  loading  process,  except  for 
loading  the  top  four  feet  of  hold  space. 
Beyond  this  four  feet  point,  the  loading 
is  defined  as  "topping-off '  and  will.go 
uncontrolled.  USEPA  finds  the 
uncontrolled  period  of  topping-off  to  be 
acceptable  because,  during  this  period,  a 
very  negligible  amount  of  emissions  will 
occur  and  only  approximately  2% 
percent  of  the  total  grain  loaded  on  an 
annual  basis  will  be  uncontrolled. 

•  The  Andersons  utilizes  an 
alternative  spraying  system  (water)  and 
a  dust  evacuation  technique  to  clean  the 
grain. 

n.  Other  Permit  Requirements 

•  Other  permit  requirements  in  both 
permits  include  self-monitoring, 
reporting  and  recordkeeping 
requirements. 

III.  Compliance  Time  Schedules 

•  For  Mid-States,  the  permit  contains 
a  compliance  time  schedule  that 
specifies  a  final  compliance  date  of 
April  30, 1986. 

•  For  The  Andersons,  the  permit 
requires  immediate  compliance.  The 


permit  does  not  contain  a  compliance 
time  schedule  because  the  Andersons  is 
currently  employing  the  mineral  spray 
and  specialty  grain  system  and  is 
presently  meeting  the  above  RACT 
requirements. 

Interested  parties  were  given  until 
February  2. 1987,  to  submit  comments  on 
the  January  2. 1987,  proposed  action.  No 
comments  were  received.  Therefore, 
based  on  USEPA's  analysis  of  the 
available  data,  USEPA  approves  the 
permits  as  revisions  to  the  Ohio  SIP  for 
TSP. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  8, 1988.  This  action 
may  be  challenged  later  in  proceedings 
to  enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control.  Incorporation  by 
reference.  Particulate  matter. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  November  20. 1987. 
Lee  M.  Thomas, 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Ohio — Subpart  KK 

Title  40  of  the  CFR,  Chapter  I,  Part  52, 
is  amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1820  is  amended  by 
adding  new  paragraph  (c)(77)  to  read  as 
follows: 

§  52.1870    Identification  of  Plan. 

«        *        »        •        • 

(c)  *  *  • 

[77]  On  November  20. 1985,  the  Ohio 
Environmental  Protection  Agency 
submitted  a  revision  to  the  State 
Implementation  Plan  for  Total 
Suspended  Particulates.  This  revision 
request  is  for  operating  permits  for  the 
following  two  shiploading  facilities:  The 
Andersons  Grain  Division,  Toledo  Plant 
and  Mid-States  Terminals,  Incorporated. 

(i)  Incorporation  by  reference. 

(A)  Permit  to  Operate  an  Air 
Contaminant  Source  for  The  Andersons 


Grain  Division.  Toledo  Plant.  Date  of 
Issuance:  November  18, 1985. 

(B)  Permit  to  Operate  an  Air 
Contaminant  Soiux:e  for  Mid-States 
Terminals,  Incorporated.  Date  of 
Issuance:  November  18, 1985. 

(ra  Doc.  87-27300  Filed  12-7-87;  8:45  am] 
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40  CFR  Part  81 

IRegion  11  Docket  No.  77;  FRL-3299-3] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Revision  to 
Section  107  Attainment  Status 
Designations  for  New  York  State 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  This  notice  aimounces  the 
Environmental  Protection  Agency's 
(EPA's)  approval  of  a  request  from  the 
State  of  New  York  to  revise  the  air 
quality  designation  of  the  Village  of  East 
Syracuse  and  certain  other  areas  in  the 
City  of  Syracuse  with  respect  to 
attainment  of  the  secondary  total 
suspended  particulate  matter  national 
ambient  air  quality  standards. 
Specifically,  this  action  means  that  the 
air  quality  in  these  locations  will  be 
designated  as  "better  than  national 
standards"  with  respect  to  particulate 
matter. 

effective  date:  This  action  is  elective 
January  7, 1988. 

ADDRESSES:  Copies  of  the  proposal 
submitted  by  the  State  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
addresses: 

U.S.  Environmental  Protection  Agency, 
Air  Programs  Branch,  Room  1005, 
Region  II  Office,  Jacob  K.  Javits 
Federal  Building,  26  Federal  Plaza, 
New  York,  New  York  10278; 
New  York  Department  of  Environmental 
Conservation,  Division  of  Air,  50  Wolf 
Road,  Albany,  New  York  12233. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Baker,  Chief  Air  Programs 
Branch,  U.S.  Environmental  Protection 
Agency,  Region  II  Office,  Jacob  K.  Javits 
Federal  Building,  26  Federal  Plaza,  New 
York,  New  York  10278,  (212)  264-2517. 
SUPPLEMENTARY  INFORMATION:  Section 
107(d)  of  the  Clean  Air  Act  directed 
each  state  to  submit  to  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  a  list,  covering 
all  areas  within  the  state,  of  attainment 
status  designations  with  respect  to  the 
national  ambient  air  quality  standards. 
EPA  received  such  designations  from 


the  states  and  promulgated  them  on 
March  3, 1978  (43  FR  8962).  As 
authorized  by  the  Clean  Air  Act.  these 
designations  have  been  revised  from 
time  to  time  at  a  state's  request. 

EPA's  Review  Criteria 

EPA  has  summarized  its  policy  on 
TSP  redesignations  in  a  memorandum  of 
April  21, 1983  from  Sheldon  Meyers, 
former  Director  of  EPA's  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS),  and  a  memorandum  of 
September  30, 1985  from  Gerald  Emison, 
current  Director  of  OAQPS.  The  Meyers 
memorandum  generally  requires  eight 
quarters  (two  years)  of  monitoring  data 
showing  no  violations  and,  for  areas 
having  an  EPA-approved,  full  Part  D 
control  strategy,  evidence  that  the 
strategy  has  been  implemented.  The 
most  recent  four  quarters  of  monitoring 
data  may  be  used  if  dispersion  modeling 
shows  that  the  SIP  strategies  are  sound 
and  if  actual  enforceable  emission 
reductions  have  occurred. 

State  Submittals  and  EPA's  Review 
Findings 

On  March  7. 1985.  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  submitted  a 
request  to  revise  its  air  quality 
designations  from  "nonattainment  of  the 
secondary  total-suspended  particulate 
matter  (TSP)  standard"  in  a  total  of  four 
areas  in  Syracuse  and  the  Village  of 
East  Syracuse  to  "better  than  national 
standards"  (i.e.,  attainment).  This 
request  was  supplemented  with 
additional  information  on  April  3  and 
June  20, 1985.  The  geographical 
boundaries  of  these  areas  are  described 
in  detail  in  the  November  14, 1988 
proposal  (51  FR  41355). 

The  four  areas  include:  (1)  The  area 
north  and  slightly  to  the  west  of  the 
Syracuse  Central  Business  District,  (2) 
the  Central  Business  District  of 
Syracuse,  (3)  the  area  between  the 
Syracuse  Central  Business  District  and 
the  southeast  coast  of  Onondaga  Lake, 
and  (4)  the  Village  of  East  Syracuse. 

Each  of  these  areas  has  met  all  EPA 
criteria  for  redesignation  through  air 
monitoring  or  modeling  demonstrations 
and  by  having  an  EPA  fully  approved, 
implemented  State  Implementation  Plan. 
In  each  area,  there  are  eight  or  more 
complete  quarters  of  recent  air  quality 
data  which  show  attainment  of  the 
secondary  particulate  matter  ambient 
air  standard.  Further,  all  point  source 
emissions  comply  with  the  stack  height 
regulations  promulgated  by  EPA  on  July 
8. 1985  (50  FR  27892).  Control  strategies 
which  have  been  applied  in  each  of  the 
areas  proposed  for  redesignation  are 
well-documented  in  the  SIP.  These 


include  enforceable  emission  reductions 
at  three  major  industrial  facilities  in 
metropolitan  Syracuse,  and 
implementation  of  the  Federal  Motor 
Vehicle  Control  Program. 

Beyond  these  measures,  in  the  Central 
Business  District,  an  additional 
reduction  in  emissions  was  determined 
to  have  occurred  as  demonstrated  by  a 
fuel  survey  completed  in  January  1980. 
The  survey  showed  conclusively  that 
previous  emissions  estimates  for  the 
Central  Business  District  were  too  high. 

These  revised  emission  estimates 
were  alone  sufficient  to  insure  modeled 
attainment  of  all  the  applicable  air 
quality  standards.  This  new  survey  is 
more  accurate  than  previous  estimates, 
because  it  was  based  on  actual  fuel  use 
determined  on  a  building  by  building 
basis. 

EPA  is  today  approving  the 
redesignation  request  submitted  by  the 
State  of  New  York.  No  comments  were 
received  during  the  comment  period 
which  ended  on  December  15, 1986. 

The  OfHce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  8, 1988. 
"This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  (see  section  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control,  National  parks, 
Wilderness  areas. 

Dated:  November  20, 1987. 
Lee  M.  Thomas. 

Administrator. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

Title  40  Chapter  I,  Subchapter  C;  Part 
81,  Code  of  Federal  Regulations  is 
amended  as  follows: 

Subpart  C— Section  107  Attainment 
Status  Designations 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  81.333  is  amended  by 
revising  the  entry  for  the  New  York 
Central  AQCR  in  the  particulate  matter 
attainment  status  designation  table 
"New  York— TSP"  to  read  as  follows: 


46466        Federal  Register  /  Vol.  52.  No.  235  /  Tuesday.  December  8.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  235  /  Tuesday.  December  8.  1987  /  Rules  and  Regulations       46467 


§  81.333  New  York. 


Does  not  meet 


Designated  area 


standards 


Does  not  meet 
secondary 
standards 


Cannot  be 
classified 


Better  than 
national 
standards 


New  Yort— TSP 


Central  AOCH:  

Portion  o<  Syracuse - ^ 

(Southwest  01  the  Barge  Cwial.  norttiwest  oi  Baw  Street.  Northeast  o«  t-690  and  southeast  ol  Onondaga 
Uke). 
nemawder  o(  Syracuse.. 


Vilage  of  East  Syracuse.. 

The  Village  o<  Soivay 

Remainder  of  AOCH 
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40  CFR  Part  271 

IFRL-3299-7J 

Alabama;  Final  Auttiorization  of  State 
Hazardous  Waste  Management 
Program  i 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  Determination  on 

Alabama's  application  for  final    . 

authorization.  | 

summary:  Alabama  has  applied  for  final 
authorization  under  the  Resource 
Conservation  and  Recovery  Act 
IRCRA).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  Alabama's 
application  and  has  reached  a  final 
determination  that  Alabama's 
hazardous  waste  program  satisfies  all  of 
the  requirements  necessary  to  quahfy 
for  final  authorization.  Thus,  EPA  is 
granting  final  authorization  to  Alabama 
to  operate  its  program,  subject  to  the 
authority  retained  by  EPA  in  accordance 
with  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA). 
EFFECTIVE  DATE:  Final  authorization  for 
Alabama  shall  be  effective  at  1:00  p.m. 
on  December  22. 1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
Otis  Johnson,  Jr..  Chief,  Waste  Planning 
Section,  Environmental  Protection 
Agency,  345  Courtland  Street,  NE., 
Atlanta,  Georgia  30365;  404/347-3016. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program.  To  qualify  for 
final  authorization  a  State's  program 
must  (1)  be  "equivalent"  to  the  Federal 
program,  (2)  be  consistent  with  the 
Federal  program  and  other  State 
programs,  and  (3)  provide  for  adequate 


enforcement  (section  3006(b),  42  U.S.C. 
6926(b)). 

On  November  7, 1985,  Alabama 
submitted  an  official  application  to 
obtain  final  authorization  to  administer 
the  RCRA  program.  On  May  21, 1987. 
EPA  published  a  tentative  decision 
announcing  its  intent  to  grant  Alabama 
final  authorization.  Further  background 
on  the  tentative  decision  to  grant 
authorization  appears  at  52  FR 19140, 
May  21. 1987. 

Along  with  the  tentative 
determination  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  a  public 
hearing  on  the  application.  The  public 
hearing  was  held  on  June  25, 1987.  There 
was  no  opposition  to  the  State's  Finql 
Authorization  request  at  the  hearing. 
The  State  received  three  written 
comments.  Eight  oral  comments  were 
offered  at  the  hearing.  Each  commended 
the  Alabama  Department  of 
Environmental  Management  (ADEM)  for 
their  efficiency  in  managing  the 
program.  The  nature  of  these  comments 
did  not  require  any  change  in  ADEM's 
application  package. 

State  requirements  which  are  not  part 
of  the  RCRA  program  and  are  broader  in 
scope  than  Federal  requirements  include 
sections  22-30-5,  22-30-12(C)(l),  and  22- 
30-19  of  the  Alabama  Hazardous  Waste 
Management  Act. 

The  Memorandum  of  Agreement  with 
the  Regional  Administrator  provides 
that  the  State  Director  will  review  all 
permits  issued  under  State  law  prior  to 
the  date  of  program  approval,  and 
modify  or  revoke  and  reissue  such 
permits  to  ensure  conformity  with  the 
Federal  program.  In  the  case  of  permits 
issued  by  EPA  prior  to  the  date  of 
program  approval,  a  notice  of  intent  to 
terminate  or  modify  such  permits  will  be 
made  as  appropriate  in  the  course  of 
transferring  permit  responsibility  to  the 
approved  State  program.  EPA  shall  issue 
permits,  or  portions  of  permits,  to 
facilities  in  Alabama  as  necessary  to 
implement  the  Hazardous  and  Solid 
Waste  Amendments  of  1984. 


X 
IX 


I  X 


Alabama  is  not  authorized  by  the 
Federal  government  to  operate  the 
RCRA  program  on  Indian  Lands.  This 
authority  will  remain  with  EPA. 

B.  Decision 

After  reviewing  the  public  comments 
on  the  tentative  determination  and  the 
state's  application,  I  conclude  that 
Alabama's  application  for  final 
authorization  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  Alabama  is 
granted  final  authorization  to  operate  its 
hazardous  waste  program  subject  to  the 
limitations  on  its  authority  imposed  by 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (Pub.  L.  98-616, 
November  8, 1984)  (HSWA).  Alabama 
now  has  the  responsibility  for  permitting 
treatment,  storage  and  disposal  faciUties 
within  its  borders  and  carrying  out  the 
other  aspects  of  the  RCRA  program, 
subject  to  the  HSWA. 

Alabama  also  has  primary 
enforcement  responsibility,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of  RCRA 
anti  to  take  enforcement  actions  under 
sections  3008,  3013,  and  7003  of  RCRA. 

As  stated  above,  Alabama's  authority 
to  operate  a  hazardous  waste  program 
under  Subtitle  C  of  RCRA  is  limited  by 
the  November  1984  HSWA.  Prior  to  that 
date,  a  State  with  Final  Authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA.  The 
Federal  requirements  no  longer  applied 
in  the  authorized  State,  and  EPA  could 
not  issue  permits  for  any  facilities  the 
State  was  authorized  to  permit.  When 
new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obligated  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 


States  at  the  same  time  as  they  take 
effect  in  non-authorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  full  or  partial 
permits,  until  the  State  is  granted 
authorization  to  do  so.  While  States 
must  adopt  HSWA-related  provisions  as 
State  law  to  retain  final  authorization, 
the  HSWA  applies  in  authorized  States 
in  the  interim. 

As  a  result  of  the  HSWA.  there  will  be 
a  dual  State/Federal  regulatory  program 
in  Alabama.  To  the  extent  the 
authorized  State  program  is  unaffected 
by  the  HSWA.  the  State  program  will 
operate  in  lieu  of  the  Federal  program. 
Where  HSWA-related  requirements 
apply.  EPA  will  administer  and  enforce 
these  portions  of  the  HSWA  in  Alabama 
until  the  State  receives  authorization  to 
do  80.  Among  other  things,  this  will 
entail  the  issuance  of  Federal  RCRA 
permits  for  those  areas  in  which  the 
State  is  not  yet  authorized.  Once  the 
State  is  authorized  to  implement  a 
HSWA  requirement  or  prohibition,  the 
State  program  in  that  area  will  operate 
in  lieu  of  the  Federal  program.  Until  that 
time  the  State  may  assist  EPA's 
implementation  of  the  HSWA  under  a 
Cooperative  Agreement. 

Any  State  requirement  that  is  more 
stringent  than  a  HSWA  provision 
remains  in  effect;  thus,  the  universe  of 
the  more  stringent  provisions  in  the 
HSWA  and  the  approved  State  program 
define  the  applicable  Subtitle  C 
requirements  in  Alabama.  Alabama  is 
not  being  authorized  now  for  any 
requirement  implementing  the  HSWA  or 
listing  HSWA  requirements. 

EPA  has  published  a  Federal  Register 
notice  that  explains  in  detail  the  HSWA 
and  its  effect  on  authorized  States.  That 
notice  was  published  at  50  FR  28702- 
28755.  July  15. 1985. 

Compliance  With  Executive  Order 
12291:  The  Office  of  Management  and 
Budget  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act:  Pursuant  to  the 
provisions  of  5  U.S.C.  605(b).  I  hereby 
certify  that  this  authorization  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Alabama's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 


List  of  Subjects  in  40  CFR  Fart  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation,  Hazardous  waste,  Indian 
lands,  Intergovernmental  relations. 
Penalties,  Reporting  and  record-keeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended,  42  U.S.C  6912(a),  6926, 6974(b). 

Dated:  October  20, 1987. 
Lee  A.  DeHilins, 
Acting  Regional  Administrator. 
(FR  Doc.  87-28101  Filed  12-7-87;  8:45  am) 
BILUNC  COOE  eS60-S»-ll 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-47 

[FPMR  Amdt  H-164] 

Reporting  of  Excess  Real  Property 

agency:  Federal  Property  Resources 
Service,  GSA. 

ACTION:  Final  rule. 

summary:  This  rule  amends  the 
regulation  covering  the  reporting  of 
excess  Government-owned  real 
property.  The  regulation  is  amended  to 
require  that  a  certification  concerning 
polycholorinated  biphenyl  (PCB) 
equipment  be  transmitted  with  all 
reports  of  excess  Government-owned 
land  submitted  under  40  U.S.C.  483(b). 
EFFECTIVE  DATE:  This  regulation  is 
effective  December  8. 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Marjorie  L.  Lomax.  Director,  Policy  and 
Planning  Division,  Office  of  Real  Estate 
Policy  and  Sales,  Federal  Property 
Resources  Service,  General  Services 
Administration  (202-535-7052). 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purpose  of  Executive 
Order  12291  of  February  17. 1981, 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  Therefore,  a 
Regulatory  Impact  Analysis  has  not 
been  prepared.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information  concerning 
the  need  for,  and  consequences  of,  this 
rule:  has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 


maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  new  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  101-47 

Surplus  Government  property. 
Government  property  management. 

PART  101-47— UnUZATION  AND 
DISPOSAL  OF  REAL  PROPERTY 

Accordingly,  41  CFR  Part  101-47  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  101- 
47  continues  to  read  as  follows: 

Authority:  Sec.  20S(c).  63  Stat.  390:  (40 
U.S.C.  486(c)). 

Subpart  101-47.2— Utilization  of 
Excess  Real  Property 

2.  Section  101-47.202-2  is  amended  by 
revising  paragraphs  (c)(1)  and  (c)(2)  and 
by  adding  paragraph  (c)(3J  to  read  as 
follows: 

§101-47.202-2    Report  fonns. 

(c)  *  *  * 

(1)  A  legible,  reproducible  copy  of  all 
instruments  in  possession  of  the  agency 
which  a^ect  the  right,  title,  or  interest  of 
the  United  States  in  the  property 
reported  or  the  use  and  operation  of 
such  property  (including  agreements 
covering  and  licenses  to  use,  any 
patents,  processes,  techniques,  or 
inventions).  In  cases  where  the  agency 
considers  it  to  be  impracticable  to 
transmit  the  abstracts  of  title  and 
related  title  evidence,  such  documents 
need  not  be  transmitted;  however,  the 
name  and  address  of  the  custodian  of 
such  documents  shall  be  stated  in  the 
title  report  referred  to  in  §  101-47.202- 
2(b)  and  they  shall  be  furnished  if 
requested  by  GSA; 

(2)  Any  appraisal  reports  in  the 
possession  of  the  holding  agency  of  the 
fair  market  value  or  the  fair  annual 
rental  of  the  property  reported;  and 

(3)  A  certification  by  a  responsible 
person  that  the  property  does  or  does 
not  contain  polychlorinated  biphenyl 
(PCB)  transformers  or  other  equipment 
regulated  by  the  Environmental 
Protection  Agency  under  40  CFR  Part 
761.  If  the  property  does  contain  any 
equipment  subject  to  40  CFR  Part  761. 
the  certification  must  include  an 
assurance  on  behalf  of  the  holding 
agency  that  each  item  of  such  equipment 
is  now  and  will  be  maintained  in  a  state 
of  compliance  with  such  regulations 
until  disposal  of  the  property. 
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Dated  November  9. 1967. 
T.C  Goldan. 

Administrator  of  General  Services. 
[FR  Doc.  87-28060  Filed  12-7-87;  8:45  ara] 

BltUNG  COOC  M30-2»-M 

41  CFR  Part  105-55 


Collection  of  CWms  0«rad  ttw  United 
States 

agency:  O^ice  of  the  Comptroller,  GSA. 
ACTION:  Final  rule. 

summary:  On  August  21, 1987  (52  FR 
31642).  GSA  published  for  comment  in 
the  Federal  Register  a  proposal  to  i 
establish  the  right  of  the  General    | 
Services  Administration  (GSA)  to 
collect  claims  arising  imder  contracts 
subject  to  the  Contract  Disputes  Act  of 
1978. 41  U.S.C.  601  et  seq.  (CDA),   , 
utilizing  the  provisions  of  the  Debt  I 
Collections  Act  of  1982  PCA),  except 
that  the  application  of  administrative 
offset  procedures  in  the  DCA  would  not 
be  applied  to  the  CDA  claims.  The 
proposed  regulations  also  established 
the  right  of  GSA  to  collect  through 
administrative  offset  for  claims  arising 
under  contracts  subject  to  the  CDAi 
pursuant  to  the  Government's  right 
under  common  law.  The  amendments 
were  designed  to  supplement  the 
General  Services  Administration  current 
regulations  for  collection  of  claims  owed 
the  United  States  as  published  in  Title 
41  of  the  Code  of  Federal  Regulations. 
Part  105-55. 

No  parties  submitted  comments  to 
GSA's  proposal. 
date:  December  8, 1987. 
FOn  FUnTHER  INFORMATION  CONTACT: 
Mr.  Ronald  J.  Dobranski,  Office  of 
Finance,  Financial  Information  Control 
Division  (BCD)  202-535-762a  | 

SUPPLEMENTARY  INFORMATION:  The 

General  Services  Administration  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  E.0. 12291  of 
February  17, 1981,  because  it  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
Therefore,  a  Regulatory  Impact  Analysis 
has  not  been  prepared.  GSA  has  based 
all  administrative  decisions  underlying 
this  rule  on  adequate  information  1 
concerning  the  need  for,  and  the     I 
consequence  of,  this  rule;  has 
determined  that  the  potential  beneRts  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 


List  of  Subjects  in  41  CFR  Part  105-55 

Claims. 

PART  105-5&-COLL£CnON  OF 
CUKIMS  OWED  THE  UNITED  STATES. 

1.  The  authority  citation  for  Part  105- 
55  continues  to  read  as  follows: 

Authority:  31  U.S.C.  3701-3719;  Pub.  L  97- 
365. 96  Stat  1754. 

2.  Section  105-55.003  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§105-55.003    AppHcabUlty. 

(a)  This  part  applies  to  all  claims  due 
the  United  States  under  the  Federal 
Claims  Collection  Act,  as  amended  by 
the  Debt  Collection  Act,  arising  from 
activities  under  the  jurisdiction  of  the 
General  Services  Administration,  except 
for  the  collection  by  administrative 
offset  of  those  claims  arising  out  of 
contracts  subject  to  the  Contracts 
Disputes  Act  of  1982. 41  U.S.C.  601  et. 
seq.  The  word  "claims"  includes  but  is 
not  limited  to  amounts  due  the  United 
States  from  fees,  overpayments,  fines, 
civil  penalties,  damages,  interest  and 
other  sources. 


3.  Section  105-55.007  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

§105-55.007    Collection  by  offMt 

(a]  Whenever  feasible,  after  a  debtor 
fails  to  pay  the  claim,  request  a  review 
of  the  claim,  or  make  an  arrangement  for 
payment.  The  Comptroller  or  his 
appropriate  regional  designee  will 
collect  claims  under  this  part  by  means 
of  administrative  offset  against 
obligations  of  the  United  States  to  the 
debtor,  pursuant  to  31  U.S.C.  3716. 
except  offset  of  Federal  salaries  and 
claims  arising  out  of  contracts  subject  to 
the  Contract  Disputes  Act  of  1978, 41 
U.S.C.  601  et.  seq. 
***** 

(d]  The  offset  of  claims  arising  out  of 
contracts  subject  to  the  Contract 
Disputes  Act  of  1978,  41  U.S.C.  601  et. 
seq.  will  be  made  pursuant  to  the 
Government  common  law  right  of  offset. 

Dated:  November  12, 1987. 
Raymond  A.  Fontaine, 
Comptroller. 
[FR  Doc.  87-28058  Filed  12-7-87;  8:45  am] 

BILLING  CODE  6«20-aiMI 


41  CFR  Parts  201-1. 201-2, 201-23,  and 
201-24 

[FIRMR  Ttmp.  Rtg.  13,  Supp.  11 

Temporary  Implementation  of  the  THie 
VIII.  Paperworlc  Reduction 
Reatittiorization  Act  of  1966,  Pub.  L 
99-500  Regarding  Automatic  Data 
Processing  Equipment 

AGENCY:  Information  Resources 
Management  Service,  GSA. 
ACTION:  Temporary  regulation, 
supplement. 

summary:  This  supplement  extends 
Federal  Information  Resources 
Management  Temporary  Regulation  13 
for  one  additional  year.  Temporary 
Regulation  13  implemented  applicable 
portions  of  the  Paperwork  Reduction 
Reauthorization  Act  of  1986.  The  statute 
provided  a  new  definition  of  "automatic 
data  processing  equipment"  under  Pub. 
L.  89-306,  as  amended  (Brooks  Act).  The 
intent  of  this  extension  is  to  permit 
additional  comments  to  be  incorporated 
into  a  proposed  codification  amendment 
and  to  continue  temporary 
implementation  of  the  statute. 

DATES:  Effective  date:  December  23, 
1987. 

Expiration  date:  December  23, 1988. 

Comments  are  due:  January  7, 1988. 
ADDRESS:  Comments  should  be 
addressed  to:  General  Services 
Administration  (ICMPR),  Project 
87.16A[P],  Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  R.  Patton  or  William  R.  Loy, 
Regulations  Branch  (ICMPR).  Office  of 
Information  Resources  Management 
Policy,  telephone  (202)  566-0194  or  FTS. 
566-0194. 

SUPPLEMENTARY  INFORMATION:  (1) 
Temporary  Regulation  13  was  published 
in  the  Federal  Register  on  December  23, 
1986  (51  FR  45887).  Pursuant  to  41  U.S.C. 
418(d),  the  publication  of  the  original 
rule  was  waived  because  of  urgent  and 
compelling  circumstances  to  implement 
Pub.  L.  99-500  which  was  effective  as  of 
October  18, 1986.  The  publication  of  a 
proposed  rule  is  again  waived  because 
the  extension  of  the  expiration  date  of 
the  original  rule  is  of  a  technical  or 
editorial  nature  without  a  change  of 
substance.  The  rule  itself  is  a 
solicitation  for  public  comments  while 
additional  rulemaking  is  in  progress. 

(2)  Additional  comments  are  welcome, 
and  all  comments  received  during  the 
temporary  regulation  supplement 
comment  period  will  be  considered  in  a 
proposed  codification  amendment. 

(3)  The  General  Services 
Administration  (GSA)  has  determined 


that  this  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  GSA  decisions  are 
based  on  adequate  information 
concerning  the  need  for  and  the 
consequences  of  the  rule.  The  rule  is 
written  to  ensure  maximum  benefits  to 
Federal  agencies.  This  Govemmentwide 
management  regulation  will  have  little 
or  no  cost  effect  on  society.  The 
temporary  rule  is  therefore  not  likely  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.) 

list  of  Subjects  in  41  CFR  Parts  201-1. 
201-2. 201-23.  and  201-24 

Computer  technology.  Government 
procurement.  Government  property 
management.  Information  resources 
activities.  Competition. 

Autliority:  Sec.  205(c),  63  Stat.  390;  40 
U.S.C.  486(c)  and  sec.  101(f),  100  Stat.  1783- 
345;  40  U.S.C.  751(f). 

In  41  CFR  Chapter  201.  FIRMR 
Temporary  Regulation  13,  Supplement  1 
is  added  to  Appendix  A  at  the  end  of  the 
chapter. 

[nRMR  Temp.  Reg.  13;  Supplement] 

November  10, 1987 

To:  Heads  of  Federal  agencies 

Subject:  FIRMR  Implementation  of  the 

"Paperwork  Reduction  Reauthorization 
Act  of  1986"  (Title  VIII,  Public  Law  99- 
500) 

1.  Purpose.  This  supplement  extends  the 
expiration  date  of  FIRMR  Temporary 
Regulation  13  for  one  additional  year. 
Accordingly,  the  comment  period  is  also 
extended  to  January  7, 1988.  This  extension 
will  permit  additional  comments  to  be 
incorporated  into  a  proposed  codification 
amendment  and  continue  temporary 
implementation  of  the  subject  statute. 

2.  Effective  date.  This  regulation  is 
effective  December  23, 1987. 

3.  Expiration  date.  The  expiration  dale  of 
this  temporary  regulation  is  extended  from 
December  23, 1987,  to  December  23, 1988. 
T.C.  Golden. 

Administrator  of  General  Services. 

(FR  Doc.  87-28059  Filed  12-7-87;  8:45  am] 

BILUNO  CODE  W20-2S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3420  and  3460 

[AA-650-07-4121-2410;  Circular  No.  2601] 

Competitive  Leasing  and  Environment; 
Amendments  to  the  Federal  Coal 
Management  Program 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Final  rulemaking. 


summary:  This  final  rulemaking  is 
designed  to  clarify  or  modify  those 
sections  of  the  Federal  coal  management 
program  regulations  related  to  multiple 
use  decisions  involving  coal  and  certain 
of  the  20  different  coal  unsuitability 
criteria  and  their  application  during  the 
Bureau  of  Land  Management's  land  use 
planning  process.  The  changes  made  by 
the  final  rulemaking  arise  from  the 
Office  of  Technology  Assessment's 
study  of  the  Federal  coal  management 
program's  treatment  of  environmental 
issues,  and  from  the  Secretary  of  the 
Interior's  decisions  of  February  1986  on 
the  Federal  coal  leasing  program. 
EFFECTIVE  DATE:  January  7. 1988. 
ADDRESS:  Inquiries  or  suggestions 
should  be  sumitted  to:  Director  (650), 
Bureau  of  Land  Management,  Room 
3610,  Main  Interior  Bldg.,  1800  C  Sti^et 
NW.,  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carole  Smith,  (202)  343-6821. 
SUPPLEMENTARY  INFORMATION:  A 

proposed  rulemaking  that  would  amend 
certain  of  the  procedures  by  which  land 
use  planning  is  conducted  for 
coalbearing  Federal  lands  was 
published  in  the  Federal  Register  on 
May  15. 1987  (52  FR  18404).  During  the 
30-day  comment  period  provided  in  the 
proposed  rulemaking,  ten  comments 
were  received:  Five  from  Federal 
agencies;  two  from  industry  trade 
associations;  one  from  a  private 
advocacy  group;  one  from  an 
association  of  local  governments;  and 
one  from  an  environmental  group.  The 
comments  covered  all  aspects  of  the 
proposed  rulemaking  and  are  discussed 
below. 

General  Comments 

Four  comments  were  received  that 
covered  what  they  perceived  as  the 
overall  effect  of  the  proposed 
rulemaking.  Three  of  these  four 
comments  expressed  the  view  that  the 
proposed  rulemaking  did  not  provide 
adequate  protection  for  sensitive 
resources  and  their  environmental 
values  and  uses,  such  as  wetlands  and 
units  of  the  National  Park  System  and 
failed  to  ensure  reclaimability  for 
sensitive  areas.  These  comments 
requested  that  the  final  rulemaking 
include  additional  unsuitability  criteria 
covering  weUands,  units  of  the  National 
Park  System  and  reclaimabiUty.  The 
fourth  comment  on  the  proposed 
rulemaking  expressed  the  view  that  the 
existing  regulations  unduly  restricted 
coal  development  on  the  public  lands 
and  that  this  restriction  endangered  the 
United  States  economy,  national 


security,  and  the  national  energy 
program.  This  comment  requested  that 
the  final  rulemaking  provide  a  process 
for  the  reinstatement  of  coalbearing 
lands  later  in  the  coal  leasing  process  if 
dropping  them  from  further 
consideration  for  coal  leasing  during 
land  use  planning  was  later  found  to  be 
unjustified.  This  comment  also 
requested  that  coal  lessees  be 
guaranteed  the  right  to  develop  a  lease 
which  had  been  finalized  through  the 
complex  and  lengthy  regional  coal 
leasing  process  mandated  by  the 
existing  regulations. 

The  final  rulemaking  does  not  add  any 
new  coal  unsuitability  criteria.  The 
Secretary  of  the  Interior  reviewed  the 
arguments  in  favor  of  establishing  new 
criteria  during  the  decision  process  and 
decided  against  the  addition  of  any  new 
criteria.  No  new  reasons  were  presented 
in  the  comments  on  the  proposed 
rulemaking  that  would  justify  having  the 
Secretary  revisit  the  decision  not  to  add 
any  new  criteria.  Thus,  the  final 
rulemaking  reflects  the  Secretary's 
February  1986  decision  on  this  issue. 

The  final  rulemaking  has  not  adopted 
the  request  in  one  of  the  comments  that 
a  process  be  added  to  the  existing 
regulations  under  which  coalbearing 
lands  dropped  from  further 
consideration  for  coal  leasing  during 
land  use  planning  could  later  be 
reinstated  during  regional  coal  activity 
planning.  A  similar  comment  was 
considered  in  connection  with  the 
discussion  of  whether  or  not  to  reinstate 
thresholds  in  the  Federal  coal 
management  regulations  (See  Appendix 
rV  of  the  Secretarial  Issue  Document — 
Federal  Coal  Management  Program, 
February  1986  and  51  FR  18884).  The 
comment  presented  no  evidence  that  the 
U.S.  economy  was  being  harmed  by  the 
current  level  of  coal  leasing,  nor  has  the 
Department  of  the  Interior  received  any 
evidence  that  the  current  land  use 
planning  process  is  unnecessarily 
restricting  the  amount  of  Federal  coal 
available  for  lease. 

The  reasons  that  the  Department  of 
the  Interior  cannot  guarantee  Federal 
coal  lessees  the  right  to  develop  their 
leases  have  been  fully  discussed  in 
previous  rulemaking  documents  (See  51 
FR  18884. 18885-18886)  and  no  purpose 
would  be  served  to  discuss  this  issue 
again. 

One  other  general  comment  on  the 
proposed  rulemaking  was  received.  The 
comment  was  concerned  about  what  it 
believed  was  the  Department  of  the 
Interior's  superficial  and  inadequate 
analysis  of  valid  criticisms  of  the  way  in 
which  the  unsuitability  criteria  in  the 
existing  regulations  are  being  applied. 
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The  conunent  suggested  that  an 
environmental  impact  statement  should 
be  prepared  to  analyze  the  revisions 
made  by  the  proposed  rulemaking 
before  those  changes  are  adopted  in  a 
Rnal  rulemaking. 

The  analyses  upon  which  the 
proposed  rulemaking  is  based  are 
adequate  for  the  publication  of  this  final 
rulemaking.  These  analyses  include  the 
Final  Supplement  to  the  Federal  Coal 
Management  Program  Environmental 
Impact  Statement  (October  1985)  and 
the  Secretarial  Issue  Document 
(February  1986).  The  Department  of  the 
Interior  is  of  the  view  that  these 
analyses  are  an  adequate  basis  for  the 
Secretary's  decisions  of  February  1986. 
Implementation  of  the  criteria  is  being 
addressed  in  the  supplemental  program 
guidance  for  land  use  planning.  If,  in  the 
future,  it  is  determined  that  further 
revisions  of  the  regulations  concerning 
the  unsuitability  criteria  are  needed,  the 
Department  will  propose  them  for  public 
review  and  comment.  Any  future 
changes  in  the  regulations  will  be  based 
on  the  experience  gained  in 
implementing  the  revised  regulations, 
just  as  the  proposed  rulemaking  that  is 
the  basis  of  this  fmal  rulemaking  was 
issued  after  a  study  of  the  application  of 
the  unsuitability  criteria  contained  in 
the  coal  management  regulations  of  1979 
and  1982.  | 

Multiple  Use  Screen  (43  CFR  3420.1- 
4(e)) 

In  accordance  with  the  February  1966 
decisions  of  the  Secretary  of  the  Interior, 
the  proposed  rulemaking  would  modify 
section  3420.1-4(e)  of  the  existing 
regulations  to  increase  the  number  of 
factors  receiving  increased  emphasis 
during  the  multiple  use  tradeoff  screen 
of  land  use  planning.  Two  comments  on 
this  section  of  the  proposed  rulemaking 
suggested  that  the  hst  of  areas  that  are 
to  receive  increased  emphasis  be 
increased  by  the  Rnal  rulemaking  to 
include  municipal  watersheds,  fragile 
and  historic  lands,  renewable  resource 
lands,  and  natiu-al  hazard  lands.  The 
fmal  rulemaking  has  not  adopted  this 
suggested  change.  Municipal  watersheds 
are  already  protected  by  criterion 
number  17  (See  43  CFR  3461.1(q)(l)),  and 
adding  this  item  to  those  areas  that  are 
to  receive  increased  emphasis  during  the 
multiple  use  tradeoff  screen  would  be 
redundant  and  confusing.  Further, 
fragile,  historic,  renewable  resource,  and 
natural  hazard  lands  are  already 
considered  as  part  of  the  multiple  use 
tradeoff  screen  at  a  level  commensurate 
with  their  significance  in  each  case. 

The  areas  suggested  in  the  comment 
have  not  been  added  to  the  list  by  the 
fmal  rulemaking  because  these  ar^as 


also  can  be  protected  at  later  stages  in 
the  coal  leasing  process  as  well  as 
during  land  use  planning.  It  is  not  dear 
that  the  only  way  to  mitigate  impacts  to 
these  areas  is  not  to  lease  them  in  the 
first  place.  During  the  preparation  of 
regional  coal  leasing  environmental 
impact  statements,  mitigating  measures 
may  be  developed  which  would  allow 
these  areas  to  be  further  considered  for 
leasing  without  sacriHcing  inherent 
values  in  the  lands. 

One  comment  on  this  section  was  of 
the  view  that  the  adding  of  factors  for 
increased  emphasis  during  the  multiple 
use  tradeoff  screen  had  the  effect  of 
adding  new  unsuitability  criteria  to  the 
regulations.  The  final  rulemaking  adopts 
the  provision  of  the  proposed 
rulemaking  that  adds  factors  for 
increased  emphasis  during  the  multiple 
use  tradeoff  screen  because  the  tradeoff 
screen  preserves  the  discretion  of  the 
authorized  officer  to  balance  the 
competing  resources.  If  these  had  been 
added  as  unsuitabihty  criteria,  the 
authorized  officer's  discretion  would 
have  been  significantly  limited. 

Joint  Determination  (43  CFR  3420.1-6] 

The  proposed  rulemaking  would 
require  the  Bureau  of  Land  Management 
to  jointly  determine  with  other  affected 
surface  management  agencies  the 
acceptability  of  the  Bureau's  lands  for 
further  consideration  for  coal  leasing  if 
mining  on  those  lands  could  affect  the 
other  agency's  lands.  The  proposed 
rulemaking  also  requested  public 
comments  on  the  feasibility  of 
implementing  the  joint  determination 
process  through  memoranda  of 
understanding.  Five  comments  were 
submitted  on  this  proposal. 

One  comment  supported  using 
memoranda  of  understanding  to 
implement  the  joint  determination 
process,  with  the  other  four  comments 
opposed  to  this  concept.  Two  of  the  four 
opposing  comments  expressed  the  view 
that  the  joint  determination  process  did 
not  go  far  enough  because  it  did  not 
provide  special  protection  for  lands  in 
the  National  Park  System.  One  of  these 
two  comments  suggested  that  the  final 
rulemaking  should  describe  the 
procedures  by  which  the  joint 
determination  process  would  be 
conducted.  The  two  other  comments 
that  opposed  the  use  of  memoranda  of 
understanding  did  so  for  different 
reasons,  with  one  of  them  suggesting 
that  it  was  a  violation  of  the  multiple 
use  management  mandate  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  The  other  comment  expressed  the 
view  that  the  proposal  was  not  needed 
because  other  surface  management 
agencies  were  adequately  consulted 


during  land  use  planning  when  their 
lands  were  affected. 

The  final  rulemaking  has  not  adopted 
any  of  the  suggested  changes  and 
retains  the  language  of  the  proposed 
rulemaking  in  5  3420.1-6.  The  Bureau  of 
Land  Management  will  work  closely 
with  the  otiwr  affected  surface 
management  agency  or  agencies  in  an 
effort  to  resolve  differences.  If.  after 
thorough  negotiations,  the  issues  cannot 
be  resolved  between  the  agencies,  they 
will  be  resolved  through  the  established 
issue  resolution  mechanism  of  the 
Department  of  the  Interior. 

'The  proposed  joint  determination 
requirement  set  forth  in  the  proposed 
rulemaking  provides  adequate 
protection  for  lands  in  the  National  Park 
System  and  for  other  sensitive  lands. 
Both  the  proposed  and  final  rulemakings 
reflect  one  of  the  decisions  of  the 
Secretary  of  the  Interior  (Number  3), 
which  was  designed  to  protect  sensitive 
environmental  values  and  lands,  such  as 
lands  in  the  National  Park  System,  from 
the  adverse  effects  of  coal  leasing.  The 
comments  on  this  provision  of  the 
proposed  rulemaking  did  not  give 
examples  of  any  instance  in  which  lands 
in  the  National  Park  System  have  been 
damaged  by  the  Bureau  of  Land 
Management's  existing  land  use 
planning  procedures.  Adding  the 
provision  for  joint  determination  to  the 
coal  leasing  regulations  will  provide  an 
additional  step  that  will  be  used  to 
protect  sensitive  lands  such  as  those  in 
the  National  Park  System. 

The  joint  determination  provision  of 
the  proposed  rulemaking  does  not 
violate  the  multiple  use  mandate  of  the 
Federal  Land  Policy  and  Management 
Act.  While  the  Federal  Land  Policy  and 
Management  Act  gives  the  Bureau  of 
Land  Management  the  statutory  basis 
imder  which  it  carries  out  its 
responsibilities  and  programs,  it  is  only 
one  of  many  statutes  with  which  the 
Bureau  must  comply.  In  meeting  its 
responsibilities,  the  Bureau  of  Land 
Management  also  must  comply  with  the 
provisions  of  the  clean  air  and  water 
quality  statutes  and  the  National 
Environmental  Policy  Act.  The  Bureau 
also  must  consult  with  other  surface 
management  agencies  to  determine  that 
its  activities  harmonize,  insofar  as 
possible,  with  the  activities  of  these 
agencies.  The  joint  determination 
provision  was  designed  to  assist  the 
Bureau  in  fulfilling  these  other 
responsibilities.  Even  though  one  of  the 
surface  management  agencies  with 
whom  the  Bureau  consults  in  carrying 
out  its  responsibilities  continues  to 
express  concern  about  being  left  out  of 
the  process  that  leads  to  the  decision  of 
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how  much  coal  and  which  coal  tracts 
should  be  offered  for  lease,  the 
Secretary  of  the  Interior  has  determined 
that  the  joint  detamuation  provisiuu 
contained  in  ihe  proposed  nlenaking 
adequate^  mitigales  this  ooacem.  and 
the  final  ruleaMking  has  adopted  the 
provision  withoot  change. 

Three  comments  were  receired  in 
response  to  the  request  in  the  proposed 
rulemaking  for  comments  on  using 
memoranda  of  uodentaadu^  in  tieu  of 
the  joint  deteraiaatioa  provision.  Gae  of 
the  comments  supported  the  use  of 
memoranda  of  uaderstandiog,  but 
cautioned  that  effective  implementation 
was  necessary  for  this  process  to  be 
effective.  Tlie  other  two  comments  did 
not  support  the  use  of  memoranda  of 
understanding  becanse  of  their  inew 
that  an  existing  memorandum  of 
understanding  between  the  Bureau  of 
Land  Management  and  the  National 
Park  Service  was  vague  and  non- 
specific as  to  details  of  how  the 
unsuitability  determinations  would  be 
made.  These  comments  were  of  the  view 
that  the  only  way  to  truly  protect  the 
interest  of  another  surface  management 
agency  was  to  include  the  determination 
process  in  the  regulations. 

After  carefully  reviewing  the 
comments  on  thie  issue  of  memoranda  of 
understanding,  the  Department  of  the 
Interior  decided  to  implement  tfie 
determination  process  through  inclusion 
of  its  provision  in  the  final  rulemaking. 
This  decision  does  not  change  the 
Bureau's  position  that  memoranda  of 
understanding  are  useful  in  providing 
guidelines  for  consultation  and 
cooperation  among  stoface  management 
agencies,  and  the  Bureau  will  continue 
to  use  them  in  carrying  out  its  programs. 

General  Comments  on  Proposed 
Revisions  to  the  Unsuitability  Criteria 

Two  comments  raised  concerns  about 
the  Bureau  of  Land  Management's  use  of 
exceptions  and  exemptions  to  the 
unsuitability  criteria,  with  one  of  the 
comments  expressing  the  view  that  the 
Bureau  uses  the  exceptions  and 
exemptions  to  allow  far  too  much 
acreage  to  be  given  further 
consi^ration  for  coal  leasing.  This 
comment  went  on  to  suggest  changing 
the  existing  practice  of  considering 
those  lands  soitable  pending  hnther 
study  to  a  practice  of  considering  such 
lands  unsuitable  pendii^  further  study. 
The  other  conunent  supported  the  use  of 
the  exceptions  and  exemptions  because 
the  land  use  planning  process  dropped 
out  too  much  land  for  consideration  for 
further  leasing  with  no  opportonity  for 
reinstating  those  lands  until  the  next 
round  of  regional  activity  planning. 
usually  about  4  years  later. 


Hie  Department  of  the  Interior 
continues  to  support  the  use  of 
exceptions  and  exemptions  to  speciiw 
unsuitability  criteria.  Exemptions,  where 
they  apply  to  specific  unsuitability 
criteria,  are  granted  by  statole  and 
constitute  valid  existing  lights. 
Exceptions  era  applied  to  unsuitability 
criteria  in  cases  where  inadequate  data 
exist  to  detennine  what  impacts  might 
occur  if  general  areas  of  lands 
containing  coal  deposits  were  leased. 
During  the  environmental  analysis 
process,  when  specific  parcels  of 
coalbeering  lands  are  analyzed,  impacts 
to  the  resource  covered  by  the 
unsoitabitity  criteria  can  be  studied.  If 
the  stmfies  show  that  the  impacts  to  the 
resources  cannot  be  mitigated 
acceptably,  the  lands  vrill  be  dropped 
fit>m  further  consideration  for  leasing. 
While  die  Department  does  not  condone 
the  indiscriminate  use  of  exceptions 
during  land  use  planning,  there  are 
many  opportunities  later  in  the  coal 
leasing  process  to  eliniinate  lands  which 
are  not  acoq)table  for  leaang.  Finally, 
this  comment  is  factually  incorrect  in 
one  respect.  Lands  which  have  been 
dropped  from  further  consideration  for 
leasing  under  the  Federal  coal 
management  program  are  dropped  from 
further  consideration  not  just  for  one 
round  of  regional  activity  planning  but 
until  the  land  use  plan  itself  is  reviewed 
and  updated. 

Criterion  2  (43  CFR  3461.1(b)) 

One  comment  supported  the  change 
made  by  the  proposed  rulemaking  to 
criterion  2.  while  another  comment 
disagreed  with  the  proposed  revision 
which  would  add  an  exception  to 
criterion  2  making  rights-of-way  and 
easements  granted  after  a  land  use  plan 
was  approved  subject  to  being  moved  in 
order  to  facilitate  the  mining  of  coal. 
The  comment  that  opposed  the  change 
was  of  the  view  that  rights-of-way  and 
easements  were  property  rights  that 
should  be  protected  from  later  activities, 
such  as  coal  mining.  Even  if  it  is 
assumed  that  a  ri^t-of-way  or  easement 
across  public  lands  are  property  rights, 
the  "ri^t"  would  be  defined  according 
to  the  limitations  or  qualifications 
places  on  the  r^t-of-way  or  easement 
when  it  is  issued.  Nevertheless,  the 
holders  of  those  rights-of-way  and 
easements  may  have  spent  considerable 
sums  of  money  in  exercising  their  rights 
under  the  right-of-way  or  easement 
Nevertheless,  upon  careful 
consideration  of  this  issue,  the 
Department  has  determined  that  the 
final  rulemaking  will  not  adopt  this 
provision  of  the  proposed  rulemaking. 
Current  land  use  plans  identify  several 
categories  of  lands  for  right-of-way 


purposes,  among  them  lands  preferred 
for  right-of-way  corridors,  areas  where 
rights-of-way  are  excluded  as  a  use.  and 
areas  where  rights-of-way  would  be 
granted  only  if  there  were  no 
alternative.  Land  managers  can  work 
within  these  categories  and  notify  right- 
of-way  and  easement  holders  of  any 
possible  uses  that  might  interfere  with 
the  lands  being  used  far  a  right-of-'wey 
or  easement  If  Federal  coal  leasing 
becomes  feasftile  for  an  area  containing 
a  right-of-way  or  easement  the  situation 
will  be  worked  out  on  s  case-by-case 
basis,  taking  into  account  the 
requirements  of  the  resource 
management  plan  and  otfier  relevant 
facton. 

Criterion  0(43  CFR  3461.1(i)) 

One  comment  raised  questions 
concerning  the  legality  of  the  provision 
in  the  proposed  rulemaking  that  would 
have  dianged  fliis  criterion,  while 
another  comment  stated  that  the 
existing  criterion  gave  adequate 
protection  to  threatened  and  endangered 
species  and  their  critical  habitat.  The 
change  would  add  species  proposed  as 
threatened  or  endangered  species  and 
their  proposed  critical  habitats  to  those 
threatened  and  endai^ered  species  and 
designated  critical  habitats  already 
covered  by  the  criterion.  The  comment 
that  raised  questions  concerning  the 
legality  of  the  proposed  change  also 
expressed  the  view  that  the  proposed 
change  was  arbitrary  and  capricious. 
The  proposed  change  to  criterion  9  is  not 
arbitrary,  capricious,  or  illegaL  The 
proposed  change  arose  from  concerns 
about  the  length  of  the  process  by  which 
threatened  and  endangered  species  are 
designated  and  their  habitats 
determined  to  be  critical.  The 
designation  process  is  managed  by  the 
U.S.  Fish  and  Wildlife  Service.  During 
the  study  process,  which  may  take 
several  years,  other  Federal  agencies 
are  proceeding  with  their  mandated 
programs,  some  of  which  may  affect  the 
animal  and  plant  species  under  study. 
The  change  in  the  proposed  rulemaking 
was  designed  to  protect  these  "study" 
species  and  their  habitats.  Although  the 
Bureau  of  Land  Management  consults 
with  the  Fish  and  Wildlife  Service 
during  land  use  planning,  the  task  group 
studying  the  application  of  this 
unsuitability  criterion  recommended 
that  the  criterion  be  amended  as 
provided  in  the  proposed  rulemaking. 
The  final  rulemaking  has  adopted  the 
provision  of  the  proposed  rulemaking 
without  change. 
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Criterion  15  (43  CFR  3461.1(o)) 

Two  comments  were  received  oq  the 
change  made  by  the  proposed         1 
rulemaking  to  criterion  15.  The  change 
would  expand  the  criterion  to  include 
sensitive  plant  species  and  would  give 
examples  of  the  types  of  plant  species 
that  might  qualify  as  "sensitive."  One 
comment  took  issue  with  the  example 
provided  in  the  proposed  rulemaking, 
that  of  extreme  range.  The  comment 
expressed  the  view  that  the  inclusion  of 
sensitive  plants  and  the  example  given 
went  beyond  the  mandate  of  the 
Endangered  Species  Act  and  would 
have  adverse  impacts  on  coal  leasing. 
The  second  comment  expressed  the 
view  that  the  change  contained  in  the 
proposed  rulemaking  was  not  needed 
and  that  the  concerns  addressed  by  the 
proposed  rulemaking  could  be  resolved 
through  mitigation  measures  later  in  the 
process. 

The  change  made  by  the  proposed 
rulemaking  was  not  intended  to  conform 
to  the  requirements  of  the  Endangered 
Species  Act.  but  to  respond  to  a  desire 
on  the  part  of  some  conservation  groups 
to  recognize  certain  plant  species  that 
did  not  qualify  as  either  threatened  or 
endangered  but,  nevertheless,  were 
unique  or  sensitive  in  portions  of  their 
range  because  of  location,  local      | 
conditions,  or  other  factors.  The  term 
"extremes  of  range"  was  meant  to 
describe  the  condition  of  a  plant  species 
being  at  the  limit  of  its  growing 
conditions.  Such  a  plant  species  would 
be  "sensitive"  to  changes  in  the 
environment,  whether  those  changes 
were  natural  or  man-made.  Further,  the 
application  of  the  revised  criterion 
would  not  necessarily  exclude  the  lands 
containing  the  plant  species  from  further 
consideration  for  coal  leasing,  as 
impacts  to  the  sensitive  species  might  be 
mitigated.  The  final  rulemaking  has 
adopted  the  change  to  criterion  15  made 
by  the  proposed  rulemaking. 

Criterion  20  (43  CFR  3461.1(t)(l)) 

Three  comments  objected  to  the 
change  made  by  the  proposed 
rulemaking  to  criterion  20  which  aDow 
Indian  tribes  to  recommend  new 
imsuitability  criteria  to  the  Secretary  of 
the  Interior.  Two  comments  were  of  the 
view  that  the  change  was  not  necessary 
because  the  Bureau  of  Land 
Management  consulted  with  Indian 
tribes  when  those  tribes  were  affected 
by  Federal  coal  leasing  activities.  The 
other  comment  was  concerned  that  the 
Secretary  would  adopt  unsuitability 
criteria  recommended  by  an  Indian  tribe 
without  providing  an  opportunity  for 
public  review  and  comment. 


All  groups  and  individuals,  including 
Indian  tribes,  are  provided  the 
opportunity  to  recommend  unsuitability 
criteria  to  the  Secretary  of  the  Interior 
under  the  Special  Rulemaking  provision 
in  43  CFR  Part  14.  These  provisions 
allow  the  Secretary  to  accept  petitions 
from  the  public  for  new  regulatory 
provisions,  waivers  of  regulations,  or 
modifications  of  existing  regulations. 
The  change  made  by  the  proposed 
rulemaking  merely  recognizes  this 
opportunity  in  the  context  of  the  coal 
management  program.  The  existing 
regulations  require  that  a 
recommendation  by  the  State  may  be 
adopted  only  through  the  rulemaking 
process.  Thus,  the  change  by  the 
proposed  rulemaking  is  adopted  and  if 
an  Indian  tribe  recommends  new 
unsuitability  criteria  to  the  Secretary, 
the  Secretary  must  seek  public  comment 
on  the  recommendation  as  part  of  the 
rulemaking  process  before  deciding 
whether  to  adopt  or  reject  it.  The  final 
rulemaking  has  adopted  this  provision 
of  the  proposed  rulemaking. 

The  principal  author  of  this  final 
rulemaking  is  Carole  Smith,  Division  of 
Solid  Mineral  Leasing,  Bureau  of  Land 
Management,  assisted  by  the  staff  of  the 
Division  of  Legislation  and  Regulator/ 
Management,  Bureau  of  Land 
Management,  and  the  staff  of  the  Office 
of  the  Solicitor,  Department  of  the 
Interior. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

The  changes  made  by  this  final 
rulemaking  will  not  affect  small  entities 
to  any  greater  or  lesser  extent  than  any 
other  entities  interested  in  obtaining 
Federal  coal  leases.  The  changes  affect 
the  Federal  government  by  imposing 
higher  standards  for  use  in  determining 
whether  coalbearing  public  lands  clear 
the  land  use  planning  process.  The 
changes  ideally  will  result  in  making 
coal  that  can  be  mined  economically 
and  in  an  environmentally  safe  manner 
available  to  individuals  and  groups 
interested  in  obtaining  Federal  coal 
leases  and  to  the  public  which  consumes 
the  coal  in  meeting  its  energy  needs. 

The  information  collection 
requirements  for  43  CFR  Group  3400 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507  and  assigned  approval  number 
1004-0073. 


List  of  Subjects 

43  CFR  Part  3420 

Administrative  practice  and 
procedure.  Coal,  Government  contracts. 
Intergovernmental  relations.  Mines, 
Public  lands — mineral  resources. 
Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3460 

Coal,  Environmental  protection. 
Government  contracts.  Mines,  Public 
lands — mineral  resources. 

Under  the  authority  of  the  Mineral 
Leasing  Act  of  1920.  as  amended  and 
supplemented  (30  U.S.C.  181  et  seq.),  the 
Mineral  Leasing  Act  for  Acquired  Lands 
of  1947,  as  amended  (30  U.S.C.  351-359), 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1701 
et  seq.),  the  Surface  Mining  Control  and 
Reclamation  Act  (30  U.S.C.  1201  et  seq.), 
the  Multiple  Mineral  Development  Act 
(30  U.S.C.  521-531),  the  Department  of 
Energy  Organization  Act  (42  U.S.C.  7101 
et  seq.),  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et 
seq.),  the  Federal  Coal  Leasing 
Amendments  Act,  as  amended  (90  Stat. 
1983-1092),  and  the  Act  of  October  30, 
1978  (92  Stat.  2073-2075),  Parts  3420  and 
3460,  Group  3400,  Subchapter  C,  Chapter 
II  of  Title  43  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

J.  Steven  Giiles, 

Assistant  Secretary  of  the  Interior. 
September  30. 1987. 

PART  3420— {AMENDED] 

1.  The  authority  citation  for  Part  3420 
continues  to  read: 

Authority:  30  U.S.C.  181  et  seq..  30  U.S.C. 
351-359;  30  U.S.C.  521-531:  30  U.S.C.  1201  et 
seq.;  42  U.S.C.  1701  et  seq.;  43  U.S.C.  1701  et 
seq.;  15  U.S.C.  631-644. 

S  3420.1-4    [Amended] 

2.  Section  3420.1-4(e)  is  amended  by 
revising  paragraph  (3)  to  read: 

(3)  Multiple  land  use  decisions  shall 
be  made  which  may  eliminate  additional 
coal  deposits  from  further  consideration 
for  leasing  to  protect  other  resource 
values  and  land  uses  that  are  locally, 
regionally  or  nationally  important  or 
unique  and  that  are  not  included  in  the 
unsuitability  criteria  discussed  in 
paragraph  (e)  of  this  section.  Such 
values  and  uses  include,  but  are  not 
limited  to,  those  identified  in  section 
522(a)(3)  of  the  Surface  Mining 
Reclamation  and  Control  Act  of  1977 
and  as  defined  in  30  CFR  762.5.  In 
making  these  multiple  use  decisions,  the 
Bureau  of  Land  Management  or  the 


surface  management  agency  conducting 
the  land  use  planning  shall  place 
particular  emphasis  on  protecting  the 
following:  Air  and  water  quality: 
wetlands,  riparian  areas  and  sole-source 
aquifers;  the  Federal  lands  which,  if 
leased,  would  adversely  impact  units  of 
the  National  Paik  System,  the  National 
Wildlife  Refuge  System,  the  National 
System  of  Trails,  and  the  National  Wild 
and  Scenic  Rivers  System. 

3.  Section  3420.1-6  is  revised  to  read: 

§342ai-6    Consultation  with  Federal 
surface  management  agencies. 

Where  a  Federal  surface  management 
agency  other  than  the  Bureau  of  Land 
Management  administers  limited  areas 
overlying  Federal  coal  within  the 
boundaries  of  a  comprehensive  land  use 
plan  or  land  use  analysis  being  prepared 
by  the  Bureau  of  Land  Management,  or 
where  the  Bureau  of  Land  Management 
manages  lands  on  which  coal 
development  may  impact  land  tuiits  of 
other  Federal  agencies,  the  Bureau  of 
Land  Management  shall  consult  with  the 
other  agency  to  jointly  determine  the 
acceptability  for  further  consideration 
for  leasing  of  the  potentially  impacted 
lands  the  other  agency  administers  or 
lands  managed  by  the  Bnreau  of  Land 
Management  that  may  impact  lands  of 
another  agency. 

PART  3460-{  AMENDED] 

4.  The  authority  citation  for  Part  3480 
continues  to  read: 

Authority:  30  U.S.C.  181  et  seq.;  30  VS.C 
351-359;  40  U.S.C.  521-531;  30  U.S.C.  1201  et 
seq^  43  VJS.C  1701  et  aeq^  unless  otherwise 
noted. 

§§3461.2—3461.5    [Redesignated  as 
§§  3461.1—3461.4] 

5.  Sections  3461.2  through  3461.5  are 
renumbered  §§  3461.1  through  3461.4 
and  §  3461.1  is  renumbered  i  3481.5  and 
is  amended  by: 

§  3461.1    [Redesignated  as  3461.5  and 
Amended] 

A.  Amending  paragraph  (a)(3)  by 
removing  the  last  sentence  of  that 
paragraph  in  its  entirety; 

B.  Amending  paragraph  (c)(1)  by 
adding  immediately  after  the  phrase 
"Criterion  Number  3. "  the  sentence 
"The  terms  used  in  this  criterion  have 
the  meaning  set  out  in  the  OfHce  of 
Surface  Mining  Reclamation  and 
Enforcement  regulations  at  Chapter  VII 
of  Title  30  of  the  Code  of  Federal 
Regulations."; 

C.  Revising  paragraph  (e)  to  read: 
(e)(1)  Criterion  Number  5.  Scenic 

Federal  lands  designated  by  visual 
resource  management  analysis  as  Class 
I  (an  areas  of  outstanding  scenic  quality 


or  high  vessel  sensitivity)  but  not 
currently  on  the  National  Register  of 
Natural  Landmarks  shall  be  considered 
unsuitable. 

(2)  Exception.  A  lease  may  be  issued 
if  the  surface  management  agency 
determines  that  surface  coal  mining 
operations  will  not  significantly 
diminish  or  adversely  affect  the  scenic 
quality  of  the  designated  area. 

(3)  Exemptions.  This  criterion  does 
not  apply  to  lands:  to  which  the  operator 
has  made  substantial  legal  and  financial 
commitments  prior  to  January  4, 1977;  on 
which  surface  coal  mining  operations 
were  being  conducted  on  August  3, 1977, 
or  wfaidi  include  operations  on  which  a 
permit  has  been  issued. 

D.  Amending  paragraph  (g)(1)  by 
removing  from  where  it  appears  the 
phrase  "All  publicly  owned  places  on 
Federal  lands  which  are  included"  and 
replacing  it  with  the  phrase  "All  publicly 
or  privately  owned  places  which  are 
included"; 

E.  Amending  paragraph  (h)(2)  by 
removing  paragraph  (i)  in  its  entirety 
and  by  renumbering  paragraphs  (ii)  and 
(iii)  as  paragraphs  (i)  and  (ii), 
respectively; 

F.  Amending  paragraph  (i)(l)  by 
removing  from  where  it  appears  the 
phrase  "Federally  designated  critical 
habitat  for  threatened  or  endangered 
animal  and  plant  species,  and  habitat" 
and  replacing  it  with  the  phrase 
"Federally  designated  critical  habitat  for 
listed  threatened  or  endangered  plant 
and  animal  species,  and  habitat 
proposed  to  be  designated  as  critical  for 
listed  threatened  or  endangered  plant 
and  animal  species  or  species  proposed 
for  listing,  and  habitat"; 

G.  Revising  paragraph  (o)(l)  to  read: 
(o)(l)  Criteron  Number  15.  Federal 

laiids  which  the  surface  management 
agency  and  the  state  joinUy  agree  are 
habitat  for  resident  species  of  fish, 
wildlife  and  plants  of  high  interest  to  the 
state  end  which  are  essential  for 
maintaining  these  priority  wildUfe  and 
plant  species  shall  be  considered 
unsuitable.  Examples  of  such  lands 
which  serve  a  critical  function  for  the 
species  involved  include: 

(i)  Active  dancing  and  strutting 
grounds  for  sage  grouse,  sharp-tailed 
grouse,  and  prairie  chicken: 

(ii)  Winter  ranges  crucial  for  deer, 
antelope,  and  elk; 
(iii)  Migration  corridor  for  elk;  and 
(iv)  Extremes  of  range  for  plant 
species;  and 
H.  Amending  paragraph  (t)  by: 
(1)  Revising  paragraph  (l)(i)  to  read: 
(i)  Proposed  by  the  State  or  Indian 
tribe  located  in  Uie  planning  area,  and; 
and 


(2)  Amending  paragraph  (2)(il)  by 
removing  from  where  is  appears  the 
phrase  "the  state,  the  surface 
management  agency"  and  replacing  it 
with  the  plirase  "the  State  or  affected 
Indian  tribe,  the  surface  management 
agency". 

§3461.2-1    [Amended] 

6.  SecUon  3461.2-l(b)(l).  formerly 
S  2461.3-1,  is  revised  to  read: 

(b)(1)  The  authorized  officer  shall 
make  his/her  assessment  on  the  best 
available  data  that  can  be  obtained 
given  the  time  and  resources  available 
to  prepare  the  plan.  The  comprehensive 
land  use  plan  or  land  use  analysis  shall 
include  an  indication  of  the  adequacy 
and  reliability  of  the  data  involved. 
Where  either  a  criterion  or  exception 
(when  under  paragraph  (a)  of  this 
section  the  authorized  officer  decides 
that  application  of  an  exception  is 
appropriate)  cannot  be  applied  during 
the  land  use  planning  process  because 
of  inadequate  or  unreliable  data,  the 
plan  or  analysis  shall  discuss  the 
reasons  therefor  and  disclose  when  the 
data  needed  to  make  an  assessment 
with  reasonable  certainty  would  be 
generated.  It  the  case  of  Criterion  19, 
application  shall  be  made  before 
approval  of  the  mining  permit  In  the 
case  of  other  deferred  criteria, 
application  shall  be  made  prior  to 
finalizing  the  environmental  analysis  for 
the  area  being  studied  for  coal  leasing. 
The  authorized  officer  shall  make  every 
effort  within  the  time  and  resources 
available  to  collect  adequate  and 
reliable  data  which  would  permit  the 
application  of  Criterion  19  in  the  land 
use  or  activity  planning  process.  When 
those  data  are  obtained,  the  authorized 
officer  shall  make  public  his/her 
assessment  on  the  application  of  the 
criterion  or,  if  appropriate,  the  exception 
and  the  reasons  Uierefor  and  allow 
opportunity  for  public  comment  on  the 
adequacy  of  the  application  as  required 
by  paragraph  (a)(2)  of  this  section. 

(PR  Doc.  87-28117  Tiled  12-7-87;  8:45  am] 
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44  CFR  Part  65 

Ctianges  In  Flood  Elevation 
Determinations;  Arlcansas  et  el. 

agency:  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 
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summary:  ModiHed  base  (100-year) 
flood  elevations  are  Hnalized  for  the 
communities  listed  below. 

These  modified  elevations  will  be 
used  in  calculating  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

DATE:  The  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
amend  the  Flood  Insurance  Rate  Map(s) 
(FIRM)  in  effect  for  each  listed 
community  prior  to  this  date. 

AOORESS:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  O^icer  of  each  | 
community.  The  respective  addresses 
are  listed  on  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-2767. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspaper(s)  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administrator  has  resolved  any  appeals 
resulting  from  this  notification. 


Numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish  in 
this  notice  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insuarance  Act  of  1968,  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968,  (Pub.  L 
90-448),  42  US.C.  4001-4128,  and  44  CFR 
Part  65. 

For  rating  purposes,  the  revised 
community  number  is  shown  and  must 
be  used  for  all  new  policies  and 
renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management 
measures  required  by  §  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 


that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entities. 

These  modified  base  flood  elevations 
shall  be  used  to  calculate  the 
appropriate  flood  insurance  preimum 
rates  for  new  buildings  and  their 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  the  base  flood 
elevations  are  in  accordance  with  44 
CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 
List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  floodplains. 

The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

Section  65.4  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


Slate 


Afkansas.. 


Fiorala.. 


County 


Tmas.. 


PiJaski  (FEMA  Docket 
No  6916). 


Pasco  (Docket  No 
FEMA-6916). 


WngM  (Docket  No 
FEMA-6916). 


Stie«iy  (Docket  No. 
FEMA-6919). 


Ham  (FEMA  Docket 
No.  6916) 


Locatkxi 


CiiyolUUeRock.. 


Unincorporated  Areas . 


Clyof  Oe(JHio.. 


Ck)r  of  Memphis 

Unincorporated  areas.. 


Date  ar>d  name  of  newspaper 
wtiere  notice  was  pul}Kshed 


Juty   13.   1967.  Juty  20.   1987. 
Miansas  Democrat. 


Ml  23.  1967.  July  30.  1987. 
St.  Petersburg  Times  {Pasco 

Times) . 


June  27.   1967.  July  3,   1967, 
Delano  Eagle. 


August   17.    1987.   August  24. 
1967.  The  DaHy  News. 


June  22.  1987.  June  29.  1987. 
Houston  Post 


Chief  executive  officer  of 
community 


The  Honorable  Marty  Shackel- 
ford. Mayor  of  the  City  of 
Utile  Rock.  Oy  Hall.  500 
West  Markham.  Little  Rock. 
Arkansas  72201. 

The  Honoralile  John  J.  Galla- 
gher. County  Administrator. 
Pasco  County.  Pasco  County 
Government  Center.  7530 
Little  Road.  Nem  Port  Rk:hey, 
Flonda  33553. 

The  Honorable  Gordon  Wetter, 
Mayor.  City  ot  DeLano.  City 
HaN.  205  Bndge  Avenue. 
DeLano,  Minnesota  55328. 

The  Honorabia  Richard  C. 
Hackett.  Mayor,  City  of  Mem- 
phis. City  HaN.  125  North  Mid 
America  MaH.  Memphis.  Ten- 
nessee 38103. 

The  Honorable  Jon  Lindsay. 
Harris  County  Judge.  Harris 
Courrty  Administration  BuiM- 
ing.  1001  Preston,  Houston. 
Texas  77002 


Effective  date  of 
modification 


June  30.  1967., 


July  S.  1967.. 


June  19.  1967.. 


July  21.  1967  „ 


June  10. 1967.. 


Community  No. 


050161  D 


120230 


270539 


470177 


480287 


Harold  T.  Diuyee, 

Administrator,  Federal  Insurance 
Administration. 

Issued:  November  30. 1987. 

(PR  Doc.  87-28068  Filed  12-7-87;  8:45  am  J 
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44  CFR  Part  65 

[Docket  No.  FEMA-6921] 

Changes  in  Flood  Elevation 
Determinations;  Texas 

agency:  Federal  Emergency 
Management  Agency. 

ACTION:  Interim  rule. 

summary:  This  rule  lists  those 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  elevations 
for  new  buildings  and  their  contents  and 
for  second  layer  insurance  on  existing 
buildings  and  their  contents. 
DATE:  These  modified  elevations  are 
currently  in  effect  and  amend  the  Flood 
Insurance  Rate  Map  (FIRM)  in  effect 
prior  to  this  determination. 

From  the  date  of  the  second 
publication  of  notice  of  these  changes  in 
a  prominent  local  newspaper,  any 
person  has  ninety  (90)  days  in  which  he 
can  request  through  the  community  that 
the  Administrator,  reconsider  the 
changes.  These  modified  elevations  may 
be  changed  during  the  90-day  period. 

ADDRESS:  The  modified  base  (100-year) 
flood  elevation  determinations  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  the 
community,  listed  in  the  fifth  column  of 
the  table.  Send  comments  to  that 
address  also. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L.  Matticks,  Chief,  Risk  Studies 


Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2767. 
SUPPLEMENTARY  INFORMATION:  The 
numerous  changes  made  in  the  base 
(lOO-year)  flood  elevations  on  the 
FIRM(s)  make  it  administratively 
infeasible  to  publish  in  this  notice  all  of 
the  modified  base  (lOO-year)  flood 
elevations  contained  on  the  map. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
(lOO-year)  flood  elevation 
determinations  are  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  or  new  scientific  or  technical 
data. 

These  modifications  are  made 
pursuant  to  section  206  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L 
93-234)  and  are  in  accordance  with  the 
National  Flood  Insurance  Act  of  1968,  as 
amended,  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448)).  42  U.S.C.  4001-4128,  and  44 
CFR  65.4. 

For  rating  purposes,  the  revised 
community  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  base  (100-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  60.3  of  the  program 


regulations  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time,  enact  stricter  requirements  on 
its  own,  or  pursuant  to  policies 
established  by  other  Federal,  State  or 
regional  entities. 

The  changes  in  the  base  (lOO-year) 
flood  elevations  listed  below  are  in 
accordance  with  44  CFR  65.4. 

Pursuant  to  the  provsions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 

PART  65— {AMENDED) 

The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

§65.4    [Amended] 

Section  65.4  is  amended  by  adding  In 
alphabetical  sequence  new  entries  to  the 
table. 


state 

County 

Location 

Date  and  name  of  newspaper 
where  notice  was  published 

Chief  executrve  officer  of 
community 

EHective  date  of 
modification 

Community 

Texas 

CHv  of  Cocwell .... 

Octoher  9.   1987.  October  16. 
1987.  The  Citizens  Advocate. 

Octoer   9.    1987,   October    16. 
1987.    Fort    Worth    StarTele- 
gram. 

December  2.  1987.  December  9. 
1987. 

October  8.    1987.   October    15. 
1987  Houston  Post. 

November  20.  1987.  November 
27.  1967.  Houston  Chronicle. 

October  23.  1987.  October  30, 
1987.  The  Northwest  Loader. 

Mayor  of  the  City  of  CoppeN. 
P.O.  Box  476.  Coppell,  Texas 
75019. 

The  Honorable  Bob  Bolen. 
Mayor  of  the  City  of  Fort 
Worth.  1000  ThrocVmortoo 
Street.  Fort  Worth.  Texas 
76102. 

The  Honorable  Randy  Elliot. 
H^ayor  of  the  City  ol  Fnsco. 
PC.  Box  117,  Frisco,  Texas 
75034 

The  Honorable  Jon  Lindsay. 
Harris  County  Judge.  Hams 
County  Administration  Build- 
ing. 1001  Preston.  Houston, 
Texas  77002. 

Tfie  Honorable  Kathryn  J.  Whit- 
mire.  Mayor  of  ttie  City  of 
Houston.  P.O.  Box  1562. 
Houston,  Texas  77251 

The  Honorable  Irene  Baldndge, 
Mayor  of  the  City  ot  Leon 
Valley.  6*00  El  Verde  Road. 
San  Antonio,  Texas  78238 

September  24.  1987 

0(*)ber  2,  1987 — 

November  20.  1987 

Octoer  2.  1987 

480170 

Texas 

Tarrant 

City  ot  Fort  Worth 

480596 

Texas 

Coltin  and  Denton 

City  of  Fnsco 

480134 

Texas   - 

Harris 

Unincorporated  Areas 

Citv  of  Houston 

460287 

Fort  Bend.  Harns.  and 
Montgomery 
Counties. 

Bexar 

November  2, 1967 

Octobers  1967 

480296 

Texas 

City  of  Leon  Valley 

480042 

UM 
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Texas.. 


Texas.. 


County 


(Mas.. 


Tairanl.. 


Location 


City  ol  Mesquite . 


Unincorporated  areas 


Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
Administration. 

Issued:  November  30, 1987. 

IFR  Doc.  87-28069  Filed  12-7-87:  8:45  am]' 

MLUNG  COOC  (TII-OS-M 

44  CFR  Part  67 


Rnal  Flood  Elevation  Determinations; 
CaNfomia  et  aL 

agency:  Federal  Emergency 
Management  Agency. 
ACnOM:  Final  rule. 

SUMMARY:  Modified  base  (100-year] 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  in  order  to 
qualify  or  remain  qualified  for  ' 

participation  in  the  National  Flood 
Insurance  Program. 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  modified  base  flood  elevations, 
for  the  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  maps  are  available  for  inspection 
indicated  on  the  table  below. 
AOORESSES:  See  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
'.  Mr.  John  L  Matticks.  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-2767. 
SUPPtEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  community  listed. 
This  final  rule  is  issued  in  accordance 


Date  and  name  ol  newspaper 
tvtiere  notice  was  put)tished 


October  15.  1967,  October  22. 
1987  Mesqule  Daily  Netms. 


November  9.  1987,  November 
16,  1987.  Fort  Worth  Star- 
Telegram. 


Ctvef  executive  officer  o< 
community 


Ttw  Honorable  George  Vonner, 
St..  Mayor  ol  tlie  City  ol  Mes- 
quite, P.a  Box  137.  Mesquite, 
Texas  75149. 

Mr.  Jim  Stewart  Director  ol 
Public  Wortts  lor  Tarrant 
County.  100  East  Weattier- 
lord.  Fort  Wortti,  Texas  76102. 


Ellective  date  ol 
modification 


October  6. 1967. 


October  2«.  1967.. 


Community 
numtrar 


485490 


480582 


with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)),  42  U.S.C.  4001- 
4128.  and  44  CFR  Part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291.  so  no 
regulatory  analyses  have  been 
proposed.  It  does  not  involve  any 
collection  of  information  for  purposes  of 
The  Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Floodplains. 

PART  67— [AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  modified  base  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 


Proposed  Base  (i  00-year)  Flood 
Elevation 


Source  ol  Hooding  and  location 


CAUFORMA 


Ctwia  Vlate  (city),  San  Diego  County  (FEMA 
Ooekol  No.  atlS) 

SanDiegoBar 

At  Chula  Vista - 

Telegraph  Canyon  Creek: 

Approximateiy  3,250  leel  southwest  o(  ttte  inter- 
section o(  Telegraph  Canyon  RiMd  and  Otay 
Lattes  Road _. 

Appronmately  1.150  feel  northeast  ol  the  inter- 
section of  Rutgers  Avenue  and  Telegraph 
Canyon  Road 

ApproKimalely  1 ,400  feet  southwest  of  the  inter- 
section of  Otay  Lakes  Road  and  Janal  Drive... 

Approximateiy  425  feet  nortfieast  ol  the  inter- 
section ol  otay  Lakes  Road  and  Rancho 
Janal  Dnve _ 


Htapa  art  avaHabIa  for  inspacUon  at  the  Oty  ol 
ClMila  Vista  Engineenng  Department,  276 
Fourth  Averiue,  Chula  Vista,  California. 


CONNECTICUT 


SouHi  WIndMr  (town),  Hartford  County  (FEMA 
Oockot  No.  6915) 

Farm  Brook:  Downstream  sMe  ol  Oakland  Road 
Bridge - 

Mapa  available  for  Inspaclion  at  the  Town 
Clerk's  Office,  Town  Hall,  South  Windsor,  Con- 
necticut 


QEOROIA 


Darton  (city),  Mctntoah  County  (FEMA  Dockal 
No.  6915) 

Atlantic  Ocean/Altamaha  River/Darien  River: 
Alxxit  500  feet  west  of  ttw   intersectkjn  of 

Brood  Street  and  Screven  Street 

About  0.56  mile  south  of  the  intersection  of 

Wayne  Street  and  Second  Street 

Mapa  avaHabIa  for  hiapactlon    at  the  City  HaH. 
Daiien,  Georgia 


#Dopth 
in  feel 
above 
ground. 
^Eleva- 
tx)n  in 
feet 
(NGVD). 
Modified 


ILUNOIS 


Cairo  (dty),  Alaundar  County  (FEMA  Docket 
No.  6915) 

Upper  Mississippi  River 

Atxxjt  U.85  mile  downstream  of  U.S.  Route  60.... 

About  1700  feet  upstream  of  Interstate  57 

OhioRiver: 

About  1  mile  downstream  of  U.S.  Route  60 

About  1200  feet  upstream  of  lllionois  Central 

Gulf  Railroad 

Ponding  Irom  Interior  Drainage:  At  Goose  Pond 

Pumping  Station 

Mapa  avaHabIa  tor  Inapoctlon    at  the  City  Hall. 

1501  Washington  Avenue,  Cairo.  Mirtois. 


•377 

•456 
•499 

•530 


•127 


•18 

•14 


•331 
•335 

•331 

•331 

•307 
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Proposed  Base  (1  00-year)  Flood 
Elevation— Continued 


Source  of  flooding  and  location 


LOUISIANA 


Lafayette  (dty),  Lafayalla  Pariah  (FEMA 
Docket  Na  6916) 

Grand  Avenue  Coulee:  At  intersection  of  Wayside 
Drive  and  North  Phito  Drive 

Mapa  avaHatila  for  Inspection  at  the  Acadian 
Metrocode.  707  West  University.  Lafayette.  Lou- 
isiana. 

Lafayette  Parisli,  UnlncorporalMl  Araaa  (FEMA 
Docket  No.  6918) 

Grartd  Avenue  Coulee:  Approximately  100  feet 
southeast  of  intersection  of  North  Oominque 
Avenue  ar)d  West  Cor^ress  Street 

Maps  are  avaHabIa  for  Inapaetion  at  ttw  Aca- 
dian Metrocode.  707  West  University.  Lafayette, 
Louisiana. 


West  Monroe  (dty),  Ouachita  Pariah  (FEMA 
Docket  No.  6915) 
Black  Bayou: 

Downstream  side  of  Glennwood  Drive 

Approximately  3.000  feet  upstream  ol  Glertn- 

wood  Drive 

Gravel  Pit  Brandt. 
Approximately  100  leet  upstream  ol  conffctence 

with  Black  Bayou 

Approximately  150  feet  upstream  of  Interstate 

Route  20 

Highland  School  Branctr. 

At  confluence  with  Black  Bayou 

Approximately  3.050  feet  upstream  of  McMillan 

Road „ 

Black  Bayou  Tributary. 
Approximately  50  feet  upstream  of  confkjence 

with  Black  Bayou 

Approximately  50  feet  downstream  of  corporate 

limits 

Mapa  avaHaltIa  for  hwpactlon  at  the  City  Engi- 
neer's (Mce.  P.O.  Box  2105,  Monroe,  Louisi- 
ana. 


NEW  JERSEY 


Berganflald  (Borough),  Bargon  County  (FEMA 
Docket  Na  691S) 

Hirschteki  Brook. 

Downstream  side  of  North  Prospect  Avenue 

Upstream  side  of  Coopers  Pond  Dam 

Approximately  80  feet  upstream  of  West  Church 
street 

Approximately  40  feel  upstream  of  West  Main 
Street 

Approximately  70  feet  upstream  of  Roosevelt 
Avenue 

Approximately  300  feet  upstream  of  down- 
stream CONRAIL  bridge 


#Depth 
in  feet 
above 

ground 

'Eleva- 
tion in 
feet 

(NGVD). 

Modified 


•29 


•29 


•73 
•80 

•80 
•86 
•76 
•96 

•80 
•92 


•45 
•50 

•54 

•55 

•58 


Proposed  Base  (100-year)  Flood 
Elevation — Continued 


Source  of  flooding  and  kxation 


#Oepth 
in  feet 
atxive 

ground. 

'Eleva- 
tion in 
feet 

(NGVD). 

Ntodified 


HirschleU  Brook  Trrbutary. 
Approximately  140  feet  downstream  of  down- 
stream side  of  culvert 

Approximately    30    feet    downstream    of    Dick 

Street 

Upstream  side  of  New  Jersey  Avenue 

Maps  avaHable  for  Inspection  at  ttw  Borough 
Clerk's  Office.  198  ttoith  Washington  Avenue. 
Bergenfield.  New  Jersey. 


Garwood  (Borough),  Union  County  (FEMA 
Docket  No.  6915) 

Gamood  Brook. 

Upstream  side  of  Oak  Street _ 

At  upstream  corporate  limits. 

Mapa  avaHabIa  for  Inapaetion  at  the  Constnjc- 

tkm  Department.  Municipal  Buikkng.  403  South 

Avenue.  Ganwood.  New  Jersey. 

Green  Brook  (Townsltip),  Somerset  County 
(FEMA  Docket  No.  6911) 

Green  Brook. 

Downstream  corporate  limits 

Downstream  skle  of  Green  Brook  Road 

Upstream  skje  of  Green  Brook  Road 

Upstream  skje  of  Madison  Avenue 

Upstream  corporate  limits 

Uundpal  Brook.  At  confkjence  with  Green  Brook 
Mapa  avaHable  for  kiapactton  at  the  Township 
Clerk's  OffKe.  Municipal  Bmkting.  ill   Green- 
brook  Road,  Green  Brook.  New  Jersey. 


•57 


•70 
•88 


•78 
•94 


Lhringston  (Townstdp),  Essex  County  (FEMA 
Docket  Na  6915) 

Canoe  Brook: 

Approximately  520  feet  upstream  of  cortfkience 
¥«th  Bear  Brook 

Upstream  side  of  West  Oakwood  Averxje 

Upstream  skle  of  Mount  Pleasant  Avenue 

Approxmriately   0.5   mile   upstream   ol    Laurel 

Avenue _ 

•  Mean  Sea  Level 

Mapa  avaHabIa  for  liwpection  at  the  Township 

Engirwer's     Ollk;e.     357     South     Livingston 

Avenue.  Livingston.  New  Jersey. 

PENNSYLVANIA 

Caki  (lownaMp),  Cheater  County  (FEMA 
Docket  No.  6915) 

Valley  Run. 
Apfxoximately  1.340  leet  upstream  of  Bonds- 

ville  Road 

Downstream  sxle  of  Barley  Sheaf  Road 

Mapa  avaHaMa  for  htspaction  at  the  Muniapal 
BuiWing,  253  Municipal  Orrve,  Thorndale,  Penn- 
sylvania. 


•40 
•41 
•42 
•52 
•57 
•53 


•224 

•276 
•317 

•435 


•284 
•319 


Proposed  Base  (100-year)  Flcxjd 
Elevation— Contintied 


Source  of  fkwding  and  kicatren 


HI  Depth 
in  leet 
above 

ground. 

'Eleva- 
tion m 
leet 

(NGVD) 

Modified 


TEXAS 

Cedar  HM  (dty),  DaHM  County  (FEMA  DediM 
No.  691S) 

Bee  Branch. 

At  downstream  side  ol  Duncanville  Road 

At  dowistream  side  of  dam 

Approiimalely   SCO   leet   upstream  of  Calvert 
Dnve 

Mapa  avaHabIa  for  ktapactlon  at  the  Oty  Man- 
ager's Office,  Cedar  tHiN,  Texas 


Fort  Band  County  (unkieorporaled  araaa) 
(FEMA  Docket  No.  6915) 
Dry  Creek 

At  Berdett  Road 

Approximately  650  leet  upstream  of  FM  2977 . 
At  County  txiundary 


Maps  are  avaHable  for  Inspection  at  ttw  Fort 
Bend  County  Judge's  Office,  County  Couri- 
house,  Richmond,  Texas. 


Friendawood  (dty).  Gahreston  County  (FEMA 
Docket  fto,  6915) 

Mary's  Creek. 
At  confluence  with  dear  Creek 


Approximately  300  feel  downstream  of  Dunbar 

Estates  Dnve _ 

At  upstream  corporate  kmits 

Coimart  Creek: 

At  confkience  with  dear  Creak 

Approximalely  320  feet  upstream  of  Sunset 
Drive _ 

At  upstream  corporate  limits 

Chigger  Creek: 

At  confluerx*  with  Clear  Creek 

Approximately  4.000  feet  downstream  of  Wind- 
wood  Dnve _... 

At  upstream  corporate  kmits..- _. 

Clear  Creek:  I A 100-00-00): 

At  downstream  corporate  hmHt _ 

Upstream  side  of  Whispering  Pirws. 

At  confkjence  of  Mary's  Creek _. 

At  upstream  corporate  limits. 

Turkey  Oeek  (A  r  19-00-00) 

At  confluence  vwth  Clear  Creek 

At  upstream  corporate  kmits. 

Tributary  0  16  to   Turkey  Creek  (Al  19-02-00): 

At  confluence  with  Turkey  Creek 

At  upstream  corporate  limits _ 

Halls  Road  Ditch  (A  120-00-00): 

At  confluence  with  Clear  Creek 


•667 

•706 


•740 


'74 
•83 
•92 


•23 

•23 
•26 

■19 

•20 
•30 

•15 

■25 

•37 

•14 
•20 
■23 
■32 

•26 
■26 

■26 
■?9 

■27 
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Proposb)  Base  (1  00-year)  Flood 
Elevation— Continued 


Soixce  oi  Itoodng  and  localion 


At  upslraam  coiporale  limrts. 

Cadtr  Gutf  {At  13-00-00): 

At  conAusncfl  with  Ctov  Crook .._ — _™..... 

At  upstrMKi  ooporale  tinils. — 

MV*   ■  III  ■■■till   tor   lnip«ctlon   at   the   Public 

Worta  BuMing.  1306  Oeepwood.  Fnendswood. 

Texas. 


LuMn  (cttyi  AngaNna  County  (FEMA  Doekot 
No.Mia) 

Humcane  Creek  East   Tribalary  East  Tntnitary 
Confkiance  with  Hwricane  Creek  East  Ttibutaiy 

East 

Appromnalety  1.020  tee<  upstream  o)  conflu- 
ence «Mi  Humcane  Creak  East  Tributaiy 

East - 

Mapa  avalaMa  tar  kMpactton  at  the  Oty  Hal. 
PO  Box  190.  Luflun.  Texas. 


fOepth 
inleet 
abo>«e 

ground. 

^Elewa- 

tionin 

leet 

(hKJVD) 

Modrfied 


Proposed  Base  (1  00- year)  Flood 
Elevation— Continued 


•30 

•22 
•22 


I  (City).  Dallas  Cotmty  (FEMA  Docket 
No.  S«18) 

Stream  2J2 
Appronmately  480  leet  downstream  ol  Brook- 
haven  Dnve - 

Approximatety  370  leel  downstream  ol  HoHow- 

bend  Dnve 

Maps  myitis  tor  Inspection  at  the  City  Hall. 
71 1  North  GaNoway,  MesquMe.  Texas. 


Montgomery  County  (unincorporatad  areaa) 
(FEMA  Docket  No.  M15) 

Bens  Branch: 

Al  County  txMndary - 

Approximately  3.000  leel  downstream  ol  Sort- 
ers Rood " - ~ 

Sens  Branch  Tributary  No.  1:  At  cortfluence  with 

Bens  Branch 

Bera  Branch  TntMtary  No.  2: 

At  confluence  with  Bens  Branch. 

ApproximaWy    700   leet   upstream   o<   Martin 

Dnve 

Maps  avalable  tor  Inspection  at  JO. <eianlon's 

oHics,  326W  North  Mam.  Conroe,  Texas. 

VIRGINIA 

Waynaaboro  (cily),  todspanJawt  CHy  (FEMA 
DocfcalNaMIS) 

Pratfsfitm: 

At  conHuence  with  South  Rkiar... 

AppraNmaMy  1.1  miles  upstream  ol  confluence 
wiwi  SoiMn  HwBf - - 

At  uptlPSAfn  corporate  hmrts. — 

Joott  HoKOw: 

Al  tonflaaaea  wUh  South  Hwar 


•245 
•251 


•492 

•498 


•72 
•90 
•77 
•81 
•83 


•11307 

•1.340 
•1.385 

•t.284 


Source  oi  flooding  and  kx:ation 


Approximately  0.9  mile  upstream  ol  confluence 
with  South  River 

Approximately  1.200  leel  upstream  ol  MrtV 
Avenue — 

Approximately    aS    mile    upstream    o(    Kiiliy 

Avertue 

South  Rurer 

Approximately  1.1  miles  downstream  ol  Hope- 
man  Parkway 

Approximately  200  leel  downstream  ol  Second 
Street 

At  upstream  corporate  limits - 

M«^  avaHAle  lor  Inapoction  at  250  South 

Wayrte  Avenue,  Waynesboro,  Virginia. 


#Oepth 
inleet 
above 

ground. 

'Eleva- 
tion in 
leet 

(NGVD). 

Modilied 


Dragon 


Lane  County  (Unincorporatad  Areaa)  (FEMA 
Docket  No.  6915) 

Coast  ForK  wmamette  Rn/er. 
Approximately  5.830  leet  downstream  oi  State 

Highway  99 

Approximatety  3,175  leel  downstream  oi  Stale 

Highway  99 

Approximately  82S  leet  downstream  oi  State 

Highway  99 _ 

Downstream  ol  Woodson  Place - 

Downstream  ol  Mam  Street 

Approximatety  1 70  leet  downstream  ol  Hairison 

Avenue — 

Downstream  oi  State  Highway  99 ~ ~ 

DowTOtream  ol  the  Southern  Pacilic  Railroad 

Approximately    2.550    leet    upstream    oi    the 

Southern  Pacilic  Raikoad _ 

Downstream  oi  Uxidon  Road - 

Long  Tom  River 
Approximately   2.400   leet  upstream   oi   State 

Highway  126 

Approximately   3.600  leel  upstream  oi  State 

Highway  126 

Approximately   9.000  leet   upstream   oi  State 

Highway  126 

Maps  are  avaHaMa  tor  mapaetlon  at  the  Oepait- 
ment  ol  Pubkc  Works.  125  East  8th  Street. 
Eugene.  Oregon. 


•1.320 
•1,336 
•1,356 

•1,255 

•1^72 
•1.332 


•616 

•621 

•629 
•635 

•641 

•647 
•651 
•652 

•663 
•680 

•385 
•385 
•387 


bsued  November  30, 1987. 

Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doc.  87-28070  Filed  12-7-87;  8:45  amj 

BIUJNG  CODE  6718-03-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  tlie  Secretary 

49  CFR  Part  1 

[OST  Docket  No.  1;  Amdt  1-200] 

Organization  and  Delegation  of 
Powers  and  Duties 
AGENCY:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMMARY:  On  January  14, 1987,  the 
Secretary  of  Transportation  delegated 
certain  responsibility  to  the  Federal 
Highway  Administrator  concerning  the 
construction  of  Interstate  H-3  between 
designated  points  in  Hawaii.  The  Code 
of  Federal  Regulations  does  not  reflect 
this  delegation,  and  therefore  a 
technical  correction  is  necessary. 
DATE:  Effective  Date:  January  14. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Samuel  E.  Whitehorn,  Office  of  the 

General  Counsel,  &-50,  (202)  366-9307, 

Department  of  Transportation,  400 

Seventh  Street  SW..  Washington,  DC. 

20590. 

SUPPLEMENTARY  INFORMATION:  On 

January  14. 1987.  then  Secretary  Dole 
delegated  to  the  Federal  Highway 
Administrator  authority  under  section 
114  of  Pub.  L.  99-591  (October  30, 1986) 
concerning  approval  of  the  construction 
of  Interstate  Highway  H-3  between 
Halawa  interchange  to.  and  including, 
the  Halekou  interchange  (a  distance  of 
approximately  10.7  miles). 

The  Code  of  Federal  Regulations  does 
not  reflect  this  delegation,  and  therefore 
a  technical  correction  is  necessary.  A 
copy  of  the  January  14, 1987  delegation 
is  available  from  the  Department. 

Since  this  amendment  relates  to 
Departmental  management,  procedures, 
and  practice,  notice  and  comment  on  it 
are  unnecessary  and  it  may  be  made 
effective  in  fewer  than  thirty  days  after 
publication  in  the  Federal  Register. 
Since  the  authority  was  initially 
delegated  by  the  Secretary  on  January 
14. 1987,  the  delegation  is  effective  as  of 
that  date. 


Federal  Register  /  Vol.  52.  No.  235  /  Tuesday.  December  8.  1987  /  Rules  and  Regulations       46479 


Under  title  49  CFR  1  Ji7(l)  the  General 
Counsel  has  authority  to  make 
corrections  to  regulations  of  the  Office 
of  the  Secretary.  In  accordance  with  that 
authority,  the  following  correction  is 
made. 

List  of  Subjecto  In  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing.  Part 
1  of  Title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1-4AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322. 

2.  Section  1.48  is  amended  by  adding  a 
new  paragraph  (ff)  to  read  as  follows: 

§1.4«    Delegations  to  Federal  Highway 

Administrator. 

***** 

(ff)  Carry  out  the  functions  vested  in 
the  Secretary  of  Transportation  by 
section  114  of  the  "Act  Making 
Continuing  Appropriations  For  Fiscal 
Year  1987  And  For  Other  Purposes." 
Pub.  L  99-591.  October  30. 1988.  relating 
to  construction  of  Interstate  highway  H- 
3  in  Hawaii. 

Issued  on:  November  30, 1987. 
B.  Wayne  Vance. 

General  Counsel,  U.S.  Department  of 

Transportation. 

[FR  Doc.  «7-2y9fn  Filed  12-7-87;  8:45  amJ 

BILUNG  CODC  49tO-62-« 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Denial  of  Petition  for 
Rulemaking;  Brake  Hoses 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  "Hie  agency  denies  a  petition 
for  rulemaking  from  the  Parker  Hannifin 
Corporation  requesting  two  changes  to 
the  requirements  of  Federal  Motor 
Vehicle  Safety  Standard  No.  106,  Brake 
Hoses,  for  air  brake  hoses  and 
assemblies.  First.  Parker  Hannifin  asked 
that  NHTSA  amend  Standard  106  to 
adopt  the  performance  requirements  of 
SAE  Standard  J1131.  to  ensure  that 
manufacturers  of  air  brake  hoses  will 
comply  with  the  applicable 
requirements  of  )1131  on  a  compulsory. 


and  not  voluntary,  basis.  Second,  the 
petitioner  requested  that  NHTSA  set  a 
marking  requirement  for  hoses  used 
with  "push-in"  fittings  to  ensure  that 
fittings  would  be  properly  inserted  into 
the  hoses.  The  agency  has  found  no  data 
or  supporting  information  that  indicate  a 
safety  need  for  the  petitioner's 
suggested  amendments.  Therefore,  the 
petition  is  denied. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Vem  Bloom.  Crash  Avoidance 
Division.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW..  Washington,  DC  20590. 
Telephone  (202)  366-5277. 
SUPPLEMENTARY  INFORMATION:  This 

notice  denies  a  petition  for  rulemaking 
from  the  Parker  Hannifin  Corporation 
requesting  two  changes  to  the 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  106, 
Brake  Hoses,  for  air  brake  hoses  and 
assemblies.  (Paricer  Hannifin's  petition 
concerns  the  type  of  brake  hoses  that 
are  made  from  plastic  tubing.  For 
convenience,  we  will  refer  to  these  as 
"air  brake  tubing.")  First  the  petitioner 
asked  that  NHTSA  amend  Standard  106 
to  adopt  the  performance  requirements 
of  the  Society  of  Automotive  Engineers 
(SAE)  Standard  11131.  Performance 
Requirements  for  SAEj844d 
Nonmetallic  Tubing  and  Fitting 
Assemblies  Used  in  Automotive  Air 
Brake  Systems,  to  ensure  that 
manufacturers  of  air  brake  hoses  will 
comply  with  the  applicable 
requirements  of  J1131  on  a  compulsory, 
and  not  voluntary,  basis.  Second,  the 
petitioner  requested  that  NHTSA  set  a 
marking  requirement  for  hoses  used 
with  "push-in"  fittings  to  ensure  that 
fittings  would  be  properly  inserted  (i.e.. 
pushed  deep  enough)  into  the  hoses. 

Additional  Performance  Requirements 

According  to  the  petitioner,  although 
not  required  by  NHTSA,  domestic 
manufacturers  of  air  brake  tubing 
currently  voluntarily  ensure  that  their 
products  comply  with  the  performance 
requirements  of  J1131.  The  petitioner 
asserts  that  the  requirements  of  J1131 
"result  from  actual  duty  cycles  and 
expected  road  hazards  encountered  in 
various  parts  of  the  U.S."  The  petitioner 
argued  that  the  voluntary  standard  and 
FMVSS  No.  106,  taken  together,  have  a 
proven  safety  record  justifying  their 
continued  application  to  all  air  brake 
tubing  sold  in  this  country.  The 
petitioner  expressed  a  concern  that, 
because  compliance  with  SAE  JllSl  is 
only  voluntary,  "foreign  manufacturers 
are  in  a  position  to  use  material  (air- 
brake fittings  and  tubing)  which  comply 
with  the  D.O.T.  106  Standard  only  on 


equipment  sold  in  the  U.S.A."  Parker 
Hannifin  believed  that  permitting  the 
manufacture  and  sale  of  air  brake  tubing 
that  do  not  meet  SAE  J1131  "may  create 
additional  and  unwanted  safety  risks." 
In  addition,  Parker  Hannifin  said  it  is 
economically  unfair  that  compliance 
with  SAE  J1131  is  not  mandatory  for 
some  manufacturers.  The  petitioner 
stated:  "As  it  is  possible  to  design  these 
materials  (air-brake  fittings  and  tubing) 
to  achieve  lower  manufacturing  costs  if 
only  the  D.O.T.  106  Standards  are  to  be 
met.  this  creates  an  imfair  economic 
disadvantage  to  U.S.  suppliers  and 
users."  In  order  to  ensure  that  the 
requirements  of  SAE  J1131  are  met  by  all 
brake  tubing  manufacturers.  Parker 
Hannifin  requested  that  FMVSS  No.  106 
include  the  requirements  of  the  SAE 
standard. 

NHTSA  is  not  persuaded  by  the 
petitioner  that  adoption  of  JllSl  is 
warranted.  First,  the  petitioner  did  not 
substantiate  its  claim  that  "domestic" 
and  "foreign"  manufacturers  produce 
brake  hoses  that  meet  different 
performance  specifications,  or  that 
hoses  produced  by  the  latter  are 
substandard  as  compared  to  the  hoses 
manufactured  domestically.  The 
agency's  review  of  data  obtained 
through  our  enforcement  division  found 
no  evidence  that  distinctions  can  be 
drawn  between  domestic-  and  foreign- 
manufactured  hoses,  based  on  hose 
performance  in  certification  tests  and 
on-road  use.  In  fact  the  compliance 
record  for  air  brake  tubing  performance 
as  a  whole  appears  to  be  quite  good. 
Second,  the  petitioner  provided  no 
safety  data  or  other  information 
supportive  of  its  implicit  argument  that 
FMVSS  No.  106  is  insufficient  in  and  of 
itself  to  ensure  that  proper  safety  levels 
are  met.  Any  brake  hose,  including  those 
installed  in  a  motor  vehicle,  must  pass 
all  the  performance  requirements  set 
forth  in  FMVSS  No.  106  to  be  sold  in  this 
country.  The  agency  is  aware  of  no 
indications  that  requiring  compliance 
with  those  performance  requirements 
alone  enables  the  marketing  of  unsafe 
hoses  whose  sale  in  this  country  would 
have  been  otherwise  prevented  if 
compliance  with  SAE  J1131  were 
mandatory. 

The  petitioner  claims  that 
manufacturers  who  meet  both  FMVSS 
No.  106  and  SAE  J1131  are  at  an  "unfair 
economic  disadvantage"  vis-a-vis 
manufacturers  who  meet  only  FMVSS 
No.  106.  Since  NHTSA  does  not  require 
any  manufacturer  to  comply  with  J1131. 
manufacturers  who  do  meet  that 
standard  do  so  on  a  voluntary  basis. 
The  agency  cannot  adopt  JllSl  to 
reduce  the  effects  of  an  action  that  some 


BEST  COPY  AVAILABLE 


46480       Federal  Register  /  Vol  52.  No.  235  /  Tuesday.  December  8.  1987  /  Rules  and  Regulations 


Federal  Register  /  Vol.  52.  No.  235  /  Tuesday.  December  8.  1987  /  Rules  and  Regulations       46481 


manufacturers  have  chosen  to  take 
voluntarily.  Only  if  there  is  a  safety 
need  can  the  agency  adopt  additional 
requirements. 

The  petitioner  has  argued  that  there  is 
a  safety  need  to  ensure  that  all  air  brake 
tubing  manufactured  for  sale  in  this 
country  meet  SAE  J1131.  NHTSA  has 
been  unable  to  substantiate  this  claim. 
Because  there  are  no  data  or  other 
information  available  to  support 
amending  Standard  No.  106  in  the 
manner  requested  by  the  petitioner,  the 
agency  denies  the  first  part  of  the 
petition.  We  note,  however,  that  the 
agency  carefully  reviews  any  new 
developments  in  brake  hose 
manufacture.  If  new  information 
indicates  a  safety  need  to  consider 
amending  the  requirements  of  Standard 
No.  106,  the  agency  will  not  hesitate  to 
take  appropriate  action. 

Maiking  Requirement 

The  second  part  of  the  petition 
requested  NHTSA  to  set  a  marking 
requirement  for  hoses  used  with  "push- 
in"  ratings  to  ensure  that  fittings  would 
be  properly  inserted  (i.e.,  pushed  deep 
enough)  into  the  hoses.  According  to  the 
petitioner,  one  of  the  factors  affecting 
the  compliance  of  an  air  brake  assembly 
with  Standard  No.  106's  tensile 
requirement  is  the  "insertion  force." 
Parker  HanniBn  believed  that  an 
"indicator  mark"  was  needed  on  the 
outside  of  the  hose  that  would  act  as  a 
"visual  gage  *  *  *  to  assure  proper 
insertion  depth."  The  petitioner 
suggested  that  "All  suppliers  of  air- 
brake tubing  must  be  compelled  to 
supply  this  visual  gauge,  and/or 
information  relating  to  its  use." 

NHTSA  has  found  no  data  indicating 
a  need  for  the  marking  requirement 
requested  by  the  petitioner.  Our  review 
of  consumer  complaint  and  defect 
records  found  no  significant  problems 
with  air  brake  tubing  separating  from 
their  end  fittings  that  would  support 
petitioner's  claim  that  an  "indicator 
mark"  is  necessary  to  assure  proper 
insertion  of  the  end  fitting.  Further,  air 
brake  hoses  typically  are  capable  of 
being  used  with  several  different  types 
of  fittings.  NHTSA  believes  it  is  likely 
that  it  would  be  impractical,  therefore, 
to  require  marking  the  hose  with  an 
"indicator  mark"  that  might  be 
appropriate  only  for  a  certain  type  of 
fitting.  For  these  reasons,  the  agency 
denies  the  second  part  of  the  petition. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

(Sees.  103. 119.  Pub.  L  8&-563.  80  Stat.  718  (15 
U.S.C.  1392. 1407);  delegations  of  authority  at 
40  CFR  1.50  and  501.8) 


Issued  on  December  1, 1987. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc  87-28078  Filed  12-7-87;  8:45  am) 
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49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Denial  of  Petition  for 
Rulemaking 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Denial  of  petition  for 
rulemaking^ 

summary:  This  notice  denies  the 
petition  of  General  Motors  Corporation 
(GM)  for  an  amendment  to  Motor 
Vehicle  Safety  Standard  No.  108,  Lamps, 
Reflective  Devices,  and  Associated 
Equipment  to  exempt  center 
highmounted  stop  lamps  from  the  5 
degree  down  photometric  test  points  if 
the  lamp  is  mounted  on  a  vehicle  at  less 
than  35.5  inches  above  the  pavement. 
GM  argued  that  an  amendment  of  this 
nature  would  relax  a  design  restriction 
without  reducing  the  effectiveness  of  the 
lamp.  The  petition  is  being  denied 
because  GM  has  not  supported  its 
argument  that  the  effectiveness  of  the 
lamp  would  not  be  reduced  in  certain 
driving  situations. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  Cavey,  Office  of  Rulemaking, 
NHTSA,  (202-366-5271). 

SUPPLEMENTARY  INFORMATION:  Figure  10 

of  Motor  Vehicle  Safety  Standard  No. 
108  speciRes  minimum  photometric 
requirements  for  center  highmounted 
stop  lamps,  that  must  be  met  at 
specified  test  points,  including  certain 
points  at  a  position  5  degrees  below  the 
horizontal.  After  this  requirement  was 
adopted  on  October  18, 1983  (48  FR 
48235],  GM  petitioned  for 
reconsideration  of  the  5  degree  down 
requirement,  stating  that  there  may  be 
some  current  vehicle  configurations  and 
mounting  locations  where  these  test 
points  might  not  be  visible.  This  could 
exist  when  a  lamp  is  mounted  at  the 
bottom  of  the  glazing,  and  a  spoiler  or 
luggage  rack  is  mounted  on  the  deck  lid. 
It  therefore  requested  an  amendment 
that  these  test  points  need  not  be  met  if 
the  lamp  "is  visible  at  a  point  10  feet 
from  its  lens  and  35.5  inches  above 
ground  but  is  not  visible  at  the  5  degree 
down  test  point."  According  to  GM,  35.5 
inches  above  the  ground  is  the  driving 
eye  height  for  95%  of  the  operators  of 
GM's  vehicles.  The  agency  denied  GM's 
petition  for  reconsideration  on  May  17, 
1984  (49  FR  20818]  with  these  words: 


Such  an  amendment,  as  NHTSA  interprets 
it,  would  eliminate  all  photometric 
requirements  below  the  horizontal  for  all 
vehicles  whose  high-mounted  lamps  were 
mounted  less  than  46  inches  from  the  ground. 
Visibility  of  the  lamp  from  this  angle  could  be 
important  for  viewing  vehicles  from  the  rear 
when  coming  over  a  hill.  The  agency  has 
reduced  its  restrictions  regarding  mounting 
location,  and  if  a  lamp  mounted  in  the  lowest 
permissible  position  would  not  meet  the  5 
degree  test  points,  the  lamp  could  be  located 
to  a  higher  height  where  the  requirements 
may  be  met. 

Further,  the  photometric  requirements  do 
not  specify  that  the  entire  lens  must  be 
visible  from  each  5  degree  down  test  point. 
Instead,  they  specify  the  intensity  of  light  that 
must  be  visible  from  those  points.  Therefore, 
the  requirement  can  be  met  with  a  lamp 
whose  lens  is  partially  obscured  by  a  portion 
of  the  vehicle  when  viewed  from  some  of  the 
test  points. 

On  March  23, 1987,  GM  again 
petitioned  NHTSA  for  rulemaking  to 
amend  the  requirements  for  meeting  the 
5  degree  down  test  points.  Specifically, 
the  company  stated  that  if  the  lamp 
were  mounted  at  a  height  between  35.5 
inches  and  46  inches  the  5  degree  down 
specifications  should  "be  applied  at  the 
down  angle  formed  by  a  line  extending 
from  the  geometric  center  of 
the  *  *  *  lens  through  a  point  located 
horizontally  10  feet  from  the  lens  and 
35.5  inches  above  the  ground."  If  the 
lamp  were  mounted  below  35.5  inches, 
the  specifications  would  not  apply. 

GM  supported  its  petition  with  the 
observation  that  the  nonobstruction 
requirement  had  caused  it  to  raise  the 
height  of  the  lamp  on  certain  carlines, 
and  in  some  cases  to  develop  more  than 
one  version  of  the  lamp.  An  example  of 
the  latter  is  the  optional  luggage  rack  for 
which  a  specialized  lamp  has  been 
developed.  It  believes  its  proposed 
revision  to  Standard  No.  108  "will 
permit  motor  vehicle  manufacturers 
increased  design  and  packaging 
flexibility  without  compromising  the 
intended  function  of  the  device." 

The  agency  has  carefully  reviewed 
GM's  petition.  It  did  not  address  in  any 
manner  the  reason  its  earlier  petition 
was  denied,  and  therefore  has  presented 
no  plausible  reason  why  the  existing 
requirements  should  be  modified.  Under 
GM's  suggested  approach,  a  lamp  at  35.5 
inches  mounting  height  would  have  no 
effective  downward  directed  light.  As  a 
result,  when  the  following  car  is  at  any 
lower  elevation,  even  on  a  very  slight 
hill  crest,  a  driver  whose  driving  eye 
height  is  35.5  inches  would  not  be  able 
to  see  the  light.  Expressed  in  another 
manner,  on  a  hill  with  an  8  percent 
grade,  a  center  lamp  mounted  at  35.5 
inches  on  a  car  at  the  crest  needs  to 
produce  sufficient  light  at  1.3  degrees 


below  horizontal  for  a  driver  (whose 
driving  eye  height  is  35.5  inches)  to  see  it 
when  he  is  50  feet  behind  it;  at  2.6 
degrees  for  him  to  see  it  at  100  feet,  eta 
According  to  GM's  own  data,  at  least  5 
percent  of  the  operators  of  GM's 
vehicles  have  a  driving  eye  height  of 
35.5  inches  or  less.  Therefore,  visibility 
of  the  light  would  be  reduced  under 
GM's  requested  amendment 

Furthermore.  NHTSA  does  not 
encourage  mounting  the  lamp  at  lower 
locations.  It  has  been  found  to  be 
especially  effective  in  reducing  rear  end 
collisions  involving  more  dian  two 
vehicles,  probably  because  in  higher 
locations  the  lamp  on  a  leading  vehicle 
can  be  viewed  by  the  driver  of  a  trailing 
vehicle  through  the  windows  of  a 
vehicle  between  the  two.  Mounting  the 
lamp  lower  than  the  top  of  a  typical 
deck  lid  would  reduce  its  effectiveness 
in  this  mode  of  crash  prevention. 

At  the  conclusion  of  its  technical 
review,  NHTSA  has  determined  that 
there  is  not  a  reasonable  possibility  that 
at  the  end  of  a  rulemalcing  proceeding 
Standard  No.  108  would  be  amended  in 
the  manner  petitioned  for,  and  the 
petition  is  hereby  denied. 

The  program  official  and  attorney 
principally  responsible  for  th? 
development  of  this  agency  position  are 
Kevin  Cavey  and  Taylor  Vinson, 
respectively. 

(Sees.  103,  and  119.  Pub.  L  8»-S63, 80  Stat. 
718  (15  U.S.C.  1392.  and  1407);  delegaUons  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on  December  1, 1967. 
Barry  Felrice. 
Associate  Administrator  for  Rulemaking. 

|FR  Doc.  87-28080  Filed  12-7-87;  8:45  amj 

BILUNG  COOE  4910-W-ll 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1002. 1007. 1103. 1150, 
1160, 1162, 1169, 1171, 1177, 1180,  and 
1182 

[Ex  Parte  No.  246;  Sub-No.  5] 

Regulations  Cioveming  Fees  for 
Services  Performed  in  Connection 
With  Ucenskig  and  Rslatsd  Services; 
1987  Update 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rules. 

summary:  In  this  decision  the 
Commission  adopts  modifications  of  its 
costing  and  update  formulas  for 
calculating  fees,  as  proposed  at  52  FR 
32573  (8-28-87)  and  as  corrected  at  52 


FR  34819  (9-15-87).  The  1987  user  fee 
update  is  adopted.  The  fee  for  self- 
insurance  applications  at  49  CFR 
1002.2(f)(77)  is  recalculated  and  a  new 
fee  for  petitions  for  substitution  of 
apphcant  at  49  CFR  1002.2(f)(15)  is 
adopted. 

effective  date:  February  1. 1988. 
for  further  information  contact: 
Kathleen  M.  King.  202-275-7428. 

For  Costing  Information: 
William  W.  England,  202-275-7472 
TDD  for  the  hearing  impaired:  202-275- 

1721. 

supplementary  information:  The 

Commission  is  required  by  its 
regulations  at  49  CFR  1002.3  to  update 
user  fees  annually.  After  a  review  of  the 
comments  submitted  by  the  National 
Motor  Freight  Traffic  Association,  the 
Household  Goods  Carrier  Bureau  and 
the  American  Bus  Association,  the 
Commission  has  determined  that  the 
proposed  modiHcations  of  its  fee  costing 
and  update  formula,  the  1987  fee  update, 
and  the  proposed  fee  item  modiHcations 
should  be  adopted. 

Further  information  is  contained  in 
the  Commission's  decision  which  may 
be  purchased  from  Dynamic  Concepts, 
Inc.,  Room  2229,  Interstate  Commerce 
Commission  Building,  Washington,  DC 
20423,  or  call  202-289-4357.  (Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services,  202-275-1721.) 

This  decision  will  not  have  a 
significant  impact  upon  the  quaUty  of 
the  human  environment  or  conservation 
of  energy  resources.  Nor  will  it  have  a 
significant  effect  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  49  CFR  Parts  1002. 
1007, 1103, 1150, 1160. 1162, 1169, 1171, 
1177. 1180,  and  1182 

Administrative  practice  and 
procedure. 

It  is  ordered: 

Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below.  These  rule  changes  will  be 
effective  on  February  1, 1988. 

Decided:  Novemt)er  30. 1987. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Lamboley,  Commissioners 
Sterrett,  Andre  and  Simmons.  Commissioner 
Sterrett  dissented  in  part  with  a  separate 
expression. 

Noieta  R.  McGm. 

Secretary. 

Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1002— FEES 

1.  The  authority  citation  for  Part  1002 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  552(a)(4)(A).  5  U.S.C 
553.  31  U.S.C.  9701  and  49  U.S.C.  10321. 

S  1002.1    [Amended] 

2.  In  S  1002.1,  the  dollar  amount  of 
"$3.00"  in  paragraph  (a)  is  revised  to 
read  "$5.00". 

3.  In  S  1002.1,  the  dollar  amount  of 
"$11.00"  in  paragraph  (c)  is  revised  to 
read  "$12.00". 

4.  In  S  1002.1,  the  table  in  paragraph 
(f)(6)  is  revised  to  read  as  follows: 


GS-l 

„ .    ...$5^ 

GS-2 

..     .-           -.5.60 

GS-3 

6.41 

GS-* 

7.20 

GS-5 

8.05 

GS-6 

897 

GS-7 _ 

„. 9.97 

GS-8 ... 

11  fU 

GS-9 

12.20 

GS-10 „ 

~ 13.43 

GS-11 

14.76 

GS-12 

._ i7.ae 

GS-13 

21.03 

GS-14 

24.85 

GS-l  5  &  above 

29.23 

5.  In  §  1002.2,  paragraph  (f)  is  revised 
to  read: 

§1002.2    FUingfees. 


(f)  Schedule  of  filing  fees. 


Type  ol  ptoe«««*ng» 


Part  I:  Non-Rai  Appications  lor 
Opefating  Authority  or  Exemptiorv 

(1)  An  application  lor  motor  carriar  opar- 
ating  auttionty;  a  certificate  ol  registra- 
tion including  a  certilicale  ol  regntn- 
bon  lor  certain  loreign  camera;  broliar 
auttxirlty:  water  earner  operating  or  ex- 
emption authonly;  or  houaehotd  gooda 
Ireighi  forwarder  autfwnty. 

(2)  A  Illness  only  application  lor  motor 
common  earner  authority  under  49 
use  10922(b)|4)(E)  or  motor  coo- 
tract  auttKXity  under  49  USC. 
i0923(bK5MA)  to  k»<apot  tood  and 
related  producta. 

(3)  A  petition  to  interpre*  or  derMy  an 
operating  auttionty  ur>der  48  CFR 
1160  64 

(4)  A  request  seeking  the  modilication  ol 
operating  aulhonly  only  to  the  axtoni 
of  maKing  a  mrmtanal  corracaon, 
wtwn  the  original  error  was  caused  by 
applicant,  a  change  in  the  name  ol  Iha 
shipper  or  owner  ol  a  plantalte  or  Iha 
change  of  a  highway  name  or  number. 

(5)  A  petition  to  renew  auttKXity  to  trana- 
port  explosives  under  49  USC.  10922 
or  10923 

(6)  An  application  to  remove  raalriciow 
or  txoaden  unduly  narrow  authonty 
under  49  CFR  1160.107-1160114. 

(7)  An  application  lor  auttwrlly  to  devlaW 
Irom  authorized  regular  route  authoniy 
49U.SC  10923<a). 

(6)  An  apphcahon  tor  motor  earner  or 
water  earner  tamporaiy  authority  undar 
49  use.  lOSZeib). 

(9)  An  application  tor  motor  earner  emer- 
gency temporary  auVionty  i«idar  49 
use.  I092e<e)(1). 

(10)  An  extanaion  ol  tie  ima  parted 
dunng  which  an  outttanding  apptca- 
Hon  lor  emergency  Wmporary  tulM»t 
as  delmed  in  49  U.S.C  10928(cM1) 
may  conttnua. 


$200 

100 

2.000 
30 

M 

200 

100 
•0 
70 
IT 
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Typ9  of  pfOCMdhigi 

Pees 

7 

brokw.  or  houMteU  good*  IreigM  tor- 

wvdar. 

(12)   A   nokc*   r«|uirad   by   49   U.S.C. 

60 

10S24<bt  to  angaga  in  comiMniatad 

vitorcorporato  hauling  including  an  up- 

daiad   noiM  isqursd   by   49   CFR 

1167.4. 

(13)  A  noaca  of  intont  to  oparaM  under 

60 

ttw  agncuNural  co-aperahve  axempbon 

in  48  U.&C.  10526(a)<5). 

(14)  (Raaatvadl 

(151  A  loinl  pMitton  to  subsHtuta  appii- 

20 

C96(Bn^ 

(16)  tReaamadl  .„             ._     -.    

Part  H:  Non.Aail  Applications  To 

Discontinua  Transpoflalion 

8,100 

•any  aanica  49  U  S.C.  10906. 

(18)  A  paikan  to  discontnua  motor  cam- 

500 

ar  of  pasaangar  Iransportalion  In  ona 

stala. 

(19)  (RwH^v«d]   

Upon  a  Particular  Finwioal  Transaclwn 

or  John  AiTangamanI 

(20)  An  appicalnn  tor  Ihe  poolmg  or 

1.SO0 

(frrtsion  of  feaffit. 

(21)   An  appllcMion  imoMng  Iha  pur- 

750 

chaM.  laaaa,  consokdaboa  merger,  or 

acqusikon  of  comrol  of  a  motor  or 

water    earner    or    earners    urtder    49 

use  11343. 

(22)  An  appkcabon  tor  approval  of  a  norv 

9.900 

ra4   rato   asaooation   agreement   49 

U.S.C.  10706. 

(23)  An  application  lor  approval  at  an 

twn  agroamoni . 

4,700 

30 

(24)  An  appkcation  tor  temporary  author- 

150 

ity  to  operate  a  motor  or  water  earner. 

49U.S.C  11349 

(2S)  An  ipplicalwn  to  transfer  or  lease  a 

200 

cartHicato  or  parmrt.  including  a  certilh 

cato  of  lagiMalion.  and  a  broker  k- 

cansa  or  ctianga  of  control  of  compa- 

nie*  holdng  broker's  kcenaa  49  U  S.C. 

10926,  or  a  kansler  of  a  water  carrier 

ejiempfion  aulhonzad  under  49  U.S.C. 

10S42  «id  10544. 

(26)  An  ^ipkcakon  tor  approval  of  a 

ISO 

motor  vehKia  rental  contract  49  CFR 

105741(d). 

(27)  A  petition  lor  aiampbon  under  49 

200 

U.S.C  11343(e). 

(26H32)  IResewed) 

Part  IV:  Rai  Appkcalans  tor  Operating 

Auttiorily 

(33)  0)  An  appkcatnn  tor  a  certrficale 

2,600 

authorizing  the  construction,  extension. 

aci|uiMfion,  or  operation  of  Iviea  of 

raHroad.  49  U.&C.  10901. 

m  Exempt  transaction  under  49  CFR 

550 

115031. 

3,200 

appkcatxm    Med    under    49    U.S.C. 

10910(bK1)<A)(i). 

1.800 

gram  application  Med  under  49  U.S.(X 

10910(bK1KAM«). 
(36H37)  [Reserved] 
Part  V:  Ra<  Appkcaaons  To  Oscorrtinuo 
Transportaton  Services 

(38)  An  application  tor  authonty  to  abarv 
don  la  or  a  portion  of  a  hna  of  railroad 
or  operation  ihsiauf  Mad  by  a  railroad 
(except  applicationa  Med  tiy  Consok- 
dalad  Rai  Corporaton  pursuant  to  the 
North  Eaal  Ra«  S«vice  Act  bankrupt 
raikoads  or  axempt  abandonments 
under  49  CFR  1152.50). 

(39)  An  appkcakon  tor  authority  to  aban- 
don all  or  a  portnn  of  a  Una  of  railroad 
or  opeiakon  thereof  Med  by  Consok- 
daled  Rai  Corporafcon  pursuant  to 
North  East  Rai  Sennca  Act 


2,100 


150 


Type  Of  proceedings 


(40)  Ab«idonmen«s  Ned  by  banknjpl  rail- 
roads 49  CFR  11S2.40. 

(41)  Exempt  abandonments.  49  CFR 
1152.50. 

(42)  A  notice  or  petition  to  discontinue 
passenger  tram  service. 

(43)  (Reserved! 

Pwt  VI:  Rai  Appkcatxms  To  Enter  Upon  a 

Partx»jiar  Financial  Transaction  or  Joinl 
Arrangement 

(44)  An  appkcakon  tor  uae  of  terminal 
tadMes  or  other  appkcakorts  under  49 
use.  11103. 

(45)  An  appkcakon  lor  the  pookng  or 
dmsion  of  tralfic  49  U  S  C.  1 1 342. 

(46)  An  appkcakon  lor  two  or  more  carri- 
ers to  consokdate  or  merge  Iheir  prop- 
erties or  IrancNses  or  a  pari  thereof, 
into  one  corporation  lor  ownerslxp. 
managemem.  and  operation  ol  the 
properties  previously  in  separate  own- 
ership. 49  use  11343. 

(i)  Maior  transaction 

(ii)  Significant  transackon ■ 

(iii)  Mmor  transackon_ ___..._..._ — 

(iv)    Exempt    transackon    (49    CFR 

10602(d)]. 
(v)  Responsive  appkcatton 

(47)  An  appkcaiion  lor  a  noncamer  to 
acquire  control  ol  two  or  more  earners 
through  ownerslvp  ol  stock  or  other- 
wisa  49US.C.  11343.. 

(i)  Maior  transaction _ 

(ii)  Significant  transackon 

(ill)  Minor  transaction _ 

(IV)    Exempt    transackon     (49    CFR 
1080  2(d)). 

(v)  Responsive  appkcation 

(48  )  An  appkcakon  to  acquire  trackage 
nghts  over,  |omt  ovmership  n.  or  jomt 
use  of.  any  rairoad  knes  owned  and 
operated  by  arry  other  earner  and  ler- 
mmala  incklental  thereto.  49  U.S.C. 
11343.. 
(i)  Maior  transackon 


Fees 


660 

750 
8,100 


6.800 


4,700 


(il)  Significant  transackon 

(■)  Minor  transackon 

(iv)    Exempt    kansackon    (49    CFR 
1080.2(d)). 

(V)  Resportsive  appkcakon _ 

(49)  An  appkcakon  of  a  earner  or  carriers 
to  purctiasa.  lease,  or  contract  to  oper- 
ate the  properties  of  another,  or  to 
acquire  control  of  anoltier  by  purctiasa 
ol  stock  or  otherwise  49  U.S.C.  11343. 

(!)  Maior  transaction 

(k)  Significant  transackon 

(ni)  Mmor  transackon 

(iv)    Exempt    kansackon    [49    CFR 

10eo.2<d)] 
(v)  Responsive  application 


100.000 

20.000 

2,200 

550 

2.200 


100.000 
20.000 
2.200 
550 

2.200 


100.000 
20.000 
2.200 
550 

2.200 


100,000 
20.000 
2,200 
S60 


(50)  An  appkcation  tor  a  determmakon  of 

fact  of  competition.  49  U.S.C.  11321(a) 

(2)  or  (b). 
(5t)  An  appkcakon  lor  apprt>vat  of  a  rail 

rale  assooakon  agreameiit  49  U.S.CX 

10706. 

(52)  An  appkcakon  lor  appnjval  of  an 
amendment  to  a  rai  rate  assooakon 
agreement  49  U  SC.  10706. 

(i)  Significant  Amendment 

(li)  Mmor  Amendment _... 

(53)  An  appkcakon  tor  authonty  to  hoW  a 
posikon  as  officer  or  director.  49 
use.  11322. 

(54)<i)  An  appkcakon  to  issue  secunties: 
an  applicakon  to  assume  obligation  or 
katxlity  m  respect  to  secunties  of  arv 
other:  an  appkcakon  or  petition  tor 
modificakon  ol  an  outstandmg  anttyjn- 
zakon:  or  an  application  lor  exemption 
lor  compekkva  bidding  requremems  of 
Ex  Parte  No.  158,  49  CFR  1175  49 
use  11301. 

(k)  An  axempt  kansackon  under  49 
CFR  1175. 

(55)  A  pekkon  lor  exempkon  (ottier  than 
a  rulemaking)  filed  by  rai  earners.  49 
use.  10505. 


2.200 
20,000 


25.100 


4,700 

30 

250 


1.200 


550 
650 


Type  Of  proceadmgs 

Fees 

(56)  An  vplicakon  tor  lorcad  tale  of 

1.400 

banknjpf     rairoad     tnea.     49     CFR 

1180  40-49.  45  use.  915. 

(57H59)  [Reserved] 

Part  VII:  Fomial  Proceedings 

(60)  A  complaint  aieging  unlawful  rates 

500 

or  prackcas  of  earners,  property  bro- 

kers or  height  lorwanMrs  of  housefioM 

goods. 

(61)  A  eonvlaint  seeking  or  a  pekkon 

1.500 

requesbng  nsktukon  of  an  mveskga- 

bon  seeking  the  preecripkon  or  dkision 

of  joim  rates,  larea  or  charges.   49 

use.  10705(0(1  )<A). 

(62)  A  pekkon  lor  dedaralory  oniat 

(9  A  pekkon  lor  dadaralory  order  in- 

500 

votving  dispute  over  an  exiskng  rate 

or  prackee  wtuch  is  comparable  to  a 

complaint  proceeding. 

Tk)  All  other  pekkona  tor  declaratory 

850 

order. 

(63)  Requests  lor  nakonwide  and  region- 

5.500 

al  cokeckvely  Med  general   rato  in- 

creases and   major  rate  leskuckjres 

accompanied  by  supporkng  cost  and 

craaaa. 

(64)  A  pekkon  tor  exempkon  from  fikng 

150 

tanlfs  by  water  and  bua  earners. 

(65)  An  «>pkcakon  tor  shipper  ankkust 

2.500 

nlmunl^  49  U.SC.  10706(aX5KA). 

(66)  Pekkon  lor  review  of  ctato  regula- 

500 

kons  of  mkastato  rates,  nies  or  prac- 

kcas fiad  by  interstate  rai  earners.  49 

use.  11501. 

(67)  Pekkon  tor  review  ol  state  regula- 

500 

kons  ol  intrastate  rates,  rules  or  prae- 

kees  filed  by  mteistate  bua  earners.  49 

use.  11501. 

(68H71)  [Reserved) - 

Part  VNl:  Inform^  ProcoocfinQs 

(72)  An  appkcakon  tor  authority  to  estab- 

400 

ksh  released  vahia  rates  or  rakngs 

under  48  U  S.C.  10730  (Except  that  no 

fee  wil  be  assessed  tor  appkcakons 

seeking  such  authonty  m  connackon 

with  reduced  rates  estabkshed  to  ra- 

teva  distress  caused  by  drought  or 

other  natoral  disaster). 

(73)  An  appkcakon  for  special  pemkssion 

40 

for  short  nokca  or  the  waiver  of  other 

tariff  putiishmg  requirements. 
(74)  The  fikng  ol  tariffs,  rato  schedules 

and  contracts  mckiding  supplemanls. 
(7S|  Special  docket  appkcakon  from  rai 

and  water  earners.  (There  is  no  fee  for 

requests  involving  sums  of  $25,000  or 

less) 

(76)  Informal  complaint  about  rai  rato 
appkcakon. 

(77)  An  applk:akon  lor  origmal  qualifica- 
kon  as  saM-msurar. 

(78)  A  service  lee  tor  insurer,  surely  or 
seH-msurer  accepted  cerkficato  of  kv 
aurance.  surety  bond  or  other  mstru- 
men!  submitted  in  keu  of  a  broker 
surely  tiond.  The  fee  is  tused  on  a 
formula  ol  $10  per  accepted  cerkficato 
of  insurance  or  surety  l>or>d  as  mdica- 
kon  ol  KX  msuranca  ackvity  (There  is 
a  $50  annual  minimum;  but  the  rmni- 
mum  does  not  apply  to  an  instrument 
sutimitted  in  keu  ol  a  surety  bond). 

(79)  A  pekkon  for  waiver  of  any  provskm 
of  the  lease  and  mterchanga  regula- 
kons  49  CFR  Pwt  1057. 

(80)  A  pekkon  for  ramstatament  of  re- 
voked operakrig  authority. 

(8lHe2)  (Reserved] _ 

(831  Petikon  lor  reinstatement  of  a  dis- 
missed operakng  rights  appkcakon. 

(84)  Fiing  ol  documents  for  racordakon. 
49  US  a  11303  and  49  CFR 
1177  3(C). 

(85)  Vakjakons  of  railroad  knes  in  oorv 
junction  with  purchase  oilers  in  aban- 
donment proceedings. 

(861  Informal  opmions  about  rate  appkca- 
kons (all  modes). 
(B7)-(95)  [Reserved] 


7  per  senes 

transmitted. 
50 


100 

250 

10  per  accepted 
certificate  or 
inskument 
submitted  in 
lieu  ol  a  tKoker 
surety  bond) 


300 


40 


200 


13  per 

document 

1,000 


40 
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Type  of  piooeadkig* 

Fees 

Part  IX:  Seniices 

(96)  Messenger  dekvery  of  decision  to  a 

10  per  dekvery. 

rairoad    earners    Washington,     fX. 

agent 

(97)  Request  lor  sennce  kst  tor  proceed- 

7perNst. 

ings. 

(98)  Requests  tor  copies  of  the  one- 

100 

percent  carioad  wayti*  sampte. 

(99)  Verificakon  of  surcharge  level  pursu- 

14 per 

ant  to  Ex  Parte  No   389,  Procedures 

for  Requeskng  Rai  Vanable  Cost  A 

verified. 

Revenue  Determmakon  lor  Jomt  Rates 

Subject  to  Surcharge  or  Cancellakan. 

(100)  Appkcakon  fee  tor  interstato  Cem- 

50 

merce  Commission  Prackkoners'  Exam. 

6.  In  S  1002.3.  paragraphs  (d)(2) 
through  (d)(4)  are  revised  to  read  as 
follows: 

§1002^    Updating  user  fees. 

*        •        •        *        • 

(d)  •  •  * 

(2)  Operations  overhead  shall  be 
developed  each  year  on  the  basis  of 
current  relationships  existing  on  a 
weighted  basis,  for  indirect  labor 
applicable  to  the  first  supervisory  work 
centers  directly  associated  with  user  fee 
activity.  Actual  updating  of  operations 
overhead  will  be  accomplished  by 
applying  the  current  percentage  factor  to 
updated  direct  labor,  including  current 
governmental  overhead  costs. 

(3)(i)  Office  general  and 
administrative  costs  shall  be  developed 
each  year  on  the  basis  of  current  level 
costs,  i.e.,  dividing  actual  office  general 
and  administrative  costs  for  the  current 
fiscal  year  by  total  office  costs  for  the 
Offices  and  Bureaus  directly  associated 
with  user  fee  activity.  Actual  updating 
of  office  general  and  administrative 
costs  will  be  accomplished  by  applying 
the  current  percentage  factor  to  updated 
direct  labor,  including  current 
governmental  overhead  and  current 
operations  overhead  costs. 

(ii)  Commission  general  and 
administrative  costs  shall  be  developed 
each  year  on  the  basis  of  current  level 
costs;  i.e..  dividing  actual  Commission 
general  and  administrative  costs  for  the 
current  fiscal  year  by  total  agency 
expenses  for  the  current  fiscal  year. 
Actual  updating  of  Commission  general 
and  administrative  costs  will  be 
accomplished  by  applying  the  current 
percentage  factor  to  updated  direct 
labor,  including  current  governmental 
overhead,  operations  overhead  and 
office  general  and  administrative  costs. 

(4)  Publication  costs  shall  be  adjusted 
on  the  basis  of  known  changes  in  the 
costs  applicable  to  publication  of 
material  in  the  Federal  Register  or  ICC 
Register. 


PART  1007— RECORDS  CONTAINING 
INFORMATION  ABOUT  INDIVIDUALS 

7.  In  Part  1007.  the  authority  citation  is 
revised  to  read: 

Authority:  5  U.S,C.  552,  553.  and  559. 

§1007.5    [Amended] 

8.  In  S  1007.5  paragraph  (f),  the  phrase 
"of  10  cents  per  letter  size  or  legal-size 
exposure  duplicated  electrostatically"  is 
revised  to  read  "set  forth  in  49  CFR 
§1002.1(d)". 

PART  1103— PRACTITIONERS 

9.  The  authority  citation  for  Part  1103 
continues  to  read: 

Authority:  49  U.S.C.  10308  and  10321;  5 
U.S.C.  559. 

10.  In  §  1103.3  paragraphs  (d),  (k),  (1), 
and  (m)  are  revised  to  read  as  follows: 

§  1 103.3    Persons  not  attomeys-at-law— 
qualifications  and  requirements  for  practice 
before  ttte  Commission. 

***** 

(d)  Application  fee.  Each  application 
nied  pursuant  to  this  rule  must  be 
accompanied  by  the  non-refundable  fee 
in  the  amount  set  forth  in  49  CFR 
1002.2(0(100).  Payment  must  be  made 
either  by  check  or  money  order  payable 
to  the  Interstate  Commerce  Commission. 
Cash  payment  will  not  be  accepted. 
***** 

(k)  Failing  or  postponing  the 
examination.  Applicants  who  fail  the 
examination  may  reapply  by  submitting 
a  request  in  writing  with  an  additional 
filing  fee  in  the  amount  set  forth  in  49 
CFR  1002.2(f)(100).  Applicants  who 
postpone  taking  the  examination  three 
times  without  showing  good  cause  will 
have  their  applications  returned. 

(1)  The  filing  fee  in  the  amoimt  set 
forth  in  49  CFR  1002.2(f)(100]  is  not 
refundable. 

(m)  Any  application  resubmitted  to 
the  Commission  after  being  returned 
must  be  accompanied  by  a  filing  fee  in 
the  amount  set  forth  in  49  CFR 
1002.2(f)(100). 


PART  1 150-CERTIFICATE  TO 
CONSTRUCT.  ACQUIRE  OR  OPERATE 
RAILROAD  LINES 

11.  The  authority  citation  for  Part  1150 
is  revised  to  read: 

Authority:  49  U.S.C.  10321. 10326. 10901. 
10903,  and  10505;  5  U.S.C.  553  and  559. 

§1150.10    [Amended] 

12.  In  §  1150.10,  paragraph  (b)  is 
amended  by  removing  the  sentence  "A 
$700  fee  is  required  to  file  an 
application.  (49  CFR  1002.2(d)(1).)"  and 


substituting  in  its  place  "A  filing  fee  in 
the  amount  set  forth  in  49  CFR 
1002.2(f](33)  is  required  to  file  an 
application.". 

PART  1160— HOW  TO  APPLY  FOR 
OPERATING  AUTHORITY 

13.  The  authority  citation  for  Part  1160 
continues  to  read: 

Authority:  49  U.S.C.  10101. 10305. 10321. 
10921, 10922, 10923, 10924.  and  11102:  5  U.S.C. 
553  and  559:  and  16  U.S.C.  1456. 

14.  In  §  1160.64,  paragraph  (b)  is 
revised  to  read  as  follows: 

§1160.64    Petition  to  Clarify  or  interpret 
formally  an  operating  authority. 

***** 

(b)  No  application  form  need  be  used. 
Petitioner  shall  file  its  entire  argument 
with  the  petition,  with  the  fee  in  the 
amount  set  forth  in  49  CFR  1002.2(f)(3). 
The  petition  shall  be  sent  to  the  Office 
of  the  Secretary. 


PART  1162— TEMPORARY 
AUTHORITY  (TA)  AND  EMERGENCY 
TEMPORARY  AUTHORITY  (ETA) 
PROCEDURES  UNDER  49  U.S.C.  10928 

15.  The  authority  citation  for  Part  1162 
continues  to  read: 

Authority:  49  U.S.C.  10.321, 10928;  5  U.S.C. 
559. 

16.  In  §  1162.2,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  1162.2  Filing  of  applications. 

***** 

(c)  Filing  fees.  A  filing  fee  in  the 
amount  set  forth  in  49  CFR  1002.2(f)(8) 
shall  accompany  each  temporary 
authority  application.  The  filing  fee  for 
ETA  applications  is  set  forth  in  49  CFR 
1002.2(in(0)-  If  applicant  seeks  any 
extension  of  the  ETA,  a  filing  fee  in  the 
amount  set  forth  in  49  CFR  1002.2(f)(10) 
is  required. 


§1162.2    [Amended] 

17.  In  §  1162.2  paragraph  (e)(4)(ii),  the 
first  sentence  of  that  paragraph  is 
revised  to  read:  "Any  request  for 
extension  of  ETA,  not  conforming  to  the 
rules  in  paragraph  (e)(4)(i)  of  this  section 
shall  be  made  by  filing  an  original  and 
two  (2)  copies  of  form  OCCA-19  and 
shall  be  accompanied  by  the  fee  set 
forth  in  49  CFR  1002.2(f)(10).".  The  rest 
of  the  text  of  the  paragraph  remains 
unchanged. 
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PART  1169— RULES  GOVERNING 
DISCONTINUING  BUS 
TRANSPORTATION  IN  ONE  STATE 

18.  The  authority  citation  for  Part  1169 
continues  to  read: 

Authority:  49  U.S.C.  10321  and  10935;  5 
U.S.C.  553. 

§1169.3    [Amended] 

19.  In  §  1169.3.  the  last  sentence  of  the 
section  is  revised  to  read  "The  filing  fee 
is  set  forth  in  49  CFR  1002.2(f)(67).". 

PART  1171— RULES  GOVERNING 
APPLICATIONS  FOR  CERTIFICATES 
OF  REGISTRATION  BY  FOREIGN 
MOTOR  CARRIERS  AND  FOREIGN 
MOTOR  PRIVATE  CARRIERS  UNDER 
49  U^C.  10530 

20.  The  authority  citation  for  Part  1171 
continues  to  read: 

Authority:  49  U.S.C.  10922  and  10530: 5 
U.S.C.  553. 

21.  In  §  1171.5,  paragraph  (a)  is 
revised  to  read  as  follows: 

§1171.5    Where  to  send  the  appHcatkm. 

(a)  The  original  and  one  copy  shall  be 
sent  to  the  Office  of  the  Secretary, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  with  the  filing 
fee  set  forth  in  49  CFR  1002.2(f](l).  A 
check  or  money  order  for  that  amount 
payable  to  the  Interstate  Commerce 
Commission  in  United  States  dollars 
must  be  submitted. 


PART  1177— RECORDATION  OF 
DOCUMENTS 


22.  The  authority  citation  for  Part  1177 
continues  to  read: 

Authority:  49  U.S.C.  10321  and  11303:  5 
U.S.C  559. 

23.  In  §  1177.3,  paragraph  (c)  is  revised 
to  read:  | 

§  1 177 J    Requirements  for  sulMnisskWi. 


(c)  Be  accompanied  by  the  fee  set 
forth  in  49  CFR  1002.2(f)(84).  However, 
assignments  which  are  executed  prior  to 
the  filing  of  the  primary  document  and 
which  are  submitted  concurrently  will 
be  treated  along  with  the  primary 
document  as  one  for  fee  purposes  and 
will  be  assessed  only  one  fee.  A  lease 
and  agreement  (Philadelphia  Plan)  shall 
be  similarly  treated. 


PART  1180— RAILROAD  ACQUISITION, 
CONTROL,  MERGER, 
CONSOLIDATION  PROJECT, 
TRACKAGE  RIGHTS,  AND  LEASE 
PROCEDURES 

24.  The  authority  citation  for  Part  1180 
continues  to  read: 

Authority:  49  U.S.C.  10321, 10505. 10903- 
10906, 11341, 11343-11346;  5  U.S.C.  553  and 
559: 45  U.S.C.  904  and  915. 

25.  In  §  1180.4,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§1180.4    Procedures. 

***** 

(c)  •  *  * 

(1)  The  fee  to  file  a  primary 
application  with  the  Commission  under 
these  procedures  is  set  forth  at  49  CFR 
1002.2(f)  (46)  through  (49).  There  is  no 
filing  fee  for  a  directly  related 
application  filed  by  a  party  that  filed  the 
primary  application.  The  fee  for  a 
directly  related  or  responsive 
application  filed  by  another  party  is  set 
forth  in  49  CFR  1002.2(f)  (46)  through 
(49).  For  finance-related  exemption  filed 
by  a  party,  the  fee  is  set  forth  in  49  CFR 
1002.2(f)  (46)  through  (49). 
***** 

26.  In  S  1180.41,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  1 180.41    Submission  and  contents  of 
offer. 


(d)  Applications  shall  be  accompanied 
by  a  filing  fee  in  the  amount  set  forth  in 
49  CFR  1002.2(f)(56). 


PART  1182— MOTOR  CARRIER  OF 
PASSENGERS  APPLICATIONS  TO 
CONSOLIDATE,  MERGE  OR  ACQUIRE 
CONTROL  UNDER  49  U.S.C.  11343- 
11344 

27.  The  authority  citation  for  Part  1182 
continues  to  read: 

Authority:  49  U.S.C.  10321. 11343, 11344  and 
11345;  5  U.S.C.  559. 

§1182.1    [Amended] 

28.  In  §  1182.1  paragraph  (b),  the  third 
sentence  beginning  with  the  words  "The 
filing  fee"  and  ending  with  the  words 
"Interstate  Commerce  Commission"  is 
removed  and  the  following  sentence 
substituted  in  its  place  'The  filing  fee 
set  forth  at  49  CFR  1002.2(f)(21)  must  be 
paid  at  the  time  and  place  of  application 
with  a  check  or  money  order  made 
payable  to  the  Interstate  Commerce 
Commission." 

29.  In  §  1182.5,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 


§  1 182.5    Processing  temporary  authority 
applications  filed  under  49  U.S.C.  1 1349 
corresponding  to  appiieations  filed  under 
49  U.S.C.  11343-11344  or  10926. 

***** 

(c)  Starting  the  application  process. 
(1)  Persons  seeking  temporary  authority 
under  this  section  shall  properly 
complete  application  form  OP-F-46.  The 
application  fee  is  set  forth  in  49  CFR 
1002.2(f)(46). 
***** 

(PR  Doc.  87-28091  Filed  12-7-87;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61 1  and  675 

[Docket  No.  61225-7052] 

Groufidfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Notice  of  closure  and  request 
for  comments;  correction. 

SUMMARY:  This  document  removes  a 
coordinate  that  was  inadvertently 
published  in  two  places  in  the  notice  to 
close  the  Bering  Sea  area  to  fishing  for 
sablefish  and  "other  rockfish"  that  was 
published  November  20, 1987  (52  FR 
44597). 

DATES:  The  closure  is  effective 

November  16, 1987,  until  December  31. 

1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  E.  Smoker  (Resource  Management 
Specialist),  907-586-7230. 

In  rule  document  87-26811  beginning 
on  page  44597  in  the  issue  of  November 
20. 1987.  make  the  following  corrections: 

1.  On  page  44597.  under  the 
"SUMMARY"  heading,  column  3,  line  10 
from  the  top  of  the  page,  remove  "south 
of  55°  north  latitude  and". 

2.  On  page  44598,  under  the  "Notice  of 
Closure"  heading,  column  3,  beginning 
on  line  24  from  the  bottom  of  the  page, 
remove  the  same  coordinate,  "south  of 
55  degrees  north  latitude  and". 

Dated:  December  2, 1987. 
Bill  Powell 

Executive  Director,  National  Marine 

Fisheries  Service. 

[FR  Doc.  87-28087  Filed  12-7-67;  8:45  am) 
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50  CFR  Part  650 
IDocket  No.  70618-7241] 

Atlantic  Sea  Scallop  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

SUMMARY:  NOAA  issues  this  final  rule 
to  amend  the  regulations  implementing 
the  Fishery  Management  Plan  for  the 
Atlantic  Sea  Scallop  Fishery  (FMP)  by 
revising  the  expiration  date  of  fishing 
permits  issued  for  this  fishery.  The 
intended  effect  is  to  provide  consistency 
with  annual  permitting  procedures 
recently  adopted  in  the  Northeast 
Region,  NMFS. 

EFFECTIVE  DATE:  Midnight  on  December 
31, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 

Carol  ].  Kilbride  (Resource  Policy 
Analyst),  617-281-3600,  ext.  331. 
SUPPLEMENTARY  INFORMATION:  The  FMP 

was  developed  by  the  New  England 
Fishery  Management  Council  in 
consultation  with  the  Mid-Atlantic 
Fishery  Management  Council.  A 
complete  discussion  on  the  history  of 
this  FMP  can  be  found  in  the  preamble 
of  the  proposed  rule  to  implement  this 
regulatory  amendment  (52  FR  25041,  July 
2, 1987)  and  is  not  repeated  here. 

All  final  regulations  implementing 
management  programs  for  the  various 
fisheries  under  the  management 
jurisdiction  of  the  Northeast  Region, 
NMFS,  contain  a  fishing  permit 
requirement.  In  1987,  the  Region  began 
to  implement  a  system  of  renewing 
fishing  permits  annually.  Annual  permits 
provide  a  more  accurate  accounting  of 
fishery  participants  and  assist  in 
monitoring  the  effectiveness  of  an  FMP. 


Language  contained  in  the  FMP  only 
specifies  that  a  permit  is  required  to  fish 
for  Atlantic  sea  scallops;  it  is  silent 
regarding  the  expiration  date  of  such 
permit.  The  frequency  of  issuing  fishing 
permits  is  left  to  the  administrative 
discretion  of  NOAA.  NOAA  has 
determined  that  an  annual  permit 
requirement  for  the  Atlantic  sea  scallop 
fishery  is  a  reasonable  measure  to 
implement  the  approved  FMP. 

The  public  was  invited  to  comment  on 
the  proposed  rule  until  August  3, 1987. 
No  written  comments  were  received. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
this  rule  is  necessary  and  appropriate 
for  the  conservation  and  management  of 
the  sea  scallop  resource  and  that  it  is 
consistent  with  the  Magnuson  Fishery 
Conservation  and  Management  Act  and 
other  applicable  law. 

This  action  is  categorically  excluded, 
by  NOAA  Directive  02-10,  from  the 
requirement  to  prepare  an 
environmental  assessment  because  it 
makes  no  significant  change  in  the 
impacts  identified  and  analyzed  relative 
to  the  regulations  implementing  the 
FMP. 

The  Administrator  of  NOAA  has 
determined  that  this  rule  is  not  a  major 
rule  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
The  current  regulatory  measures  of  the 
FMP  and  their  impacts  are  not  changed 
by  this  action. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because 
minimal  time  is  required  for  annual 


renewal  of  a  permit.  As  a  result,  a 
regulatory  fiexibility  analysis  was  not 
prepared.  The  Assistant  Administrator 
for  Fisheries,  NOAA,  has  determined 
that  this  rule  does  not  diectly  affect  the 
coastal  zone  of  any  State  with  an 
approved  coastal  zone  management 
plan. 

Information  collection  required  for  the 
vessel  permit  application  has  been 
approved  by  the  Office  of  Management 
and  Budget,  under  0MB  Control  Number 
0648-0097,  in  accordance  with  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  50  CFR  Fart  650 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  3, 1987. 

lames  E.  Douglas,  |r.. 

Deputy  Assistant  Administrator  For 
Fisheries,  National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Part  650  is  amended 

as  follows: 

PART  650— [AMENDED] 

1.  The  authority  citation  for  50  CFR 
Part  650  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  650.4,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  650.4    Vessel  permits. 

***** 

(d)  Expiration.  A  permit  expires  on 
December  31,  or  when  the  owner  or 
name  of  the  vessel  changes. 

n^  Doc.  23128  Filed  12-3-87;  4:20  pm| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttfese  rratices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  52 


United  States  Standards  for  Grades  of 
Pickles 

AOENCY:  Agricultural  Marketing  Service. 

USDA. 

ACnON:  Proposed  rule. 

SUMMARY:  In  compliance  with  the 
requirements  for  periodic  review  of 
existing  regulations  and  in  response  to  a 
petition  from  the  pickle  industry,  the 
Agricultural  Marketing  Service  (AMS) 
reviewed  and  proposed  to  revise  the 
United  States  Standards  for  Grades  of 
Pickles.  The  proposed  rule  would 
change  the  U.S.  grade  standards  for 
pickles  by:  (1)  Removing  minimum  salt 
requirements;  (2)  establishing,  under 
"Types  of  Pack."  the  "Refrigerated" 
type:  (3)  changing  size  designations;  (4) 
reducing  or  eliminating  the  analytical 
requirements  for  acid,  sugar,  or  salt  for 
some  types  of  pack:  (5)  eliminating  the 
"length  variation"  in  determining 
uniformity  of  size  for  whole  style;  (6) 
expanding  the  table  for  sizes  of  whole 
pickles  in  gallon  containers  to  include 
other  container  sizes:  (7)  increasing  the 
allowance  for  stems  by  changing  the 
classifications;  (8)  simplifying  the  U.S. 
grade  standard  by  condensing  the 
various  tables;  (9)  replacing  dual  grade 
nomenclature  with  single  letter  grade 
designations;  and  (10]  incorporating 
minor  editorial  changes.  The  effect  of 
this  proposed  rule  would  be  to  improve 
the  standards  and  encourage  uniformity 
in  commercial  practices  which  would 
facilitate  the  trading  of  pickles. 
date:  Comments  must  be  received  on  or 
before  February  8, 1988. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Conunents  must  be  sent  in 
duplicate  to  the  Docket  Clerk.  Fruit  and 
Vegatable  Division.  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture.  Room  2085.  South  Building, 


P.O.  Box  96456,  Washington.  DC  20090- 
6456.  Comments  should  reference  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Docket  Clerk  during  regtdar 
business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 

Harold  A.  Machias,  Processed  Products 
Branch.  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture.  Room  0709. 
South  Building.  P.O.  Box  96456. 
Washington.  DC  20090-6456,  Telephone 
(202)  447-6247. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  designated  as  a  "nonmajor"  rule.  It 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  There 
will  be  no  major  increase  in  cost  or 
prices  for  consumers:  individual 
industries;  Federal.  State,  or  local 
government  agencies;  or  geographic 
regions.  It  will  not  result  in  signiHcant 
effects  on  competition,  employment, 
investments,  productivity,  innovations, 
or  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Agencies  are  required  to  periodically 
review  existing  regulations.  An 
objective  of  the  regulatory  review  is  to 
ensure  that  the  grade  standards  are 
serving  their  intended  purpose,  the 
language  is  clear,  and  the  standards  are 
consistent  with  AMS  policy  and 
authority. 

The  Administrator,  Agricultural 
Marketing  Service,  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act,  Pub.  L 
96-354  (5  U.S.C.  601),  because  it  reflects 
current  marketing  practices.  In  addition 
these  standards  are  voluntary.  A  small 
entity  may  avoid  incurring  any 
additional  economic  impact  by  not 
applying  for  an  inspection. 

The  United  States  Department  of 
Agriculture  (USDA)  received  a  petition 
from  Pickle  Packers  International, 
Incorporated  (PPI),  a  trade  association 
of  the  pickle  industry,  requesting 
changes  in  the  United  States  Standards 
for  Grades  of  Pickles.  The  PPI  requested 
these  changes  to  reflect  procedural, 
processing,  and  marketing  changes  in 


the  pickle  industry  during  the  last  thirty 
years.  The  U.S.  grade  standards  for 
pickles  were  last  revised,  except  for 
minor  changes,  in  1954. 

Consumer  patterns  have  indicated 
preferences  for  foods  containing  lower 
levels  of  sodium.  In  response  to  these 
preferences,  the  pickle  industry  is 
producing  lower-salt  pickles.  The 
proposed  standards  permit  lower-salt 
pickles  to  receive  a  higher  grade  by 
eliminating  the  minimum  salt 
requirements  in  the  standards. 

During  the  last  decade,  a  new  type  of 
pickles  known  as  "Refrigerated  Type" 
has  become  popular  among  American 
consumers.  The  industry  has  requested 
a  revision  of  the  grade  standards  to 
include  this  type  of  pack. 

PPI  also  requested  the  requirements  in 
the  grade  standards  for  salt,  acid,  and 
Baume  (density)  levels  be  changed  to 
meet  consumer  preferences  for  a  milder 
pickle,  both  in  terms  of  salinity  and 
acidity.  The  pickle  industry  has 
expressed  concern  about  the  public 
health  aspects  of  sodium  and  has 
responded  to  consumer  preference  for 
reduced  sodium  levels  in  foods.  In  their 
view,  there  is  no  reason  to  require  that 
pickles  contain  the  current  minimum  of 
salt,  and  there  is  a  need  to  allow  for 
production  to  pickles  containing  as  little 
sodium  as  is  technologically  feasible. 
The  acid  level  should  also  be  minimal 
but  should  be  sufficient  to  achieve  an 
equilibrated  pH  of  4.6  or  below  as 
required  by  the  Food  and  Drug 
Administration  (FDA)  Good 
Manufacturing  Practices  for  acidified 
foods. 

Baum6  levels  should  also  be  reduced 
since  the  three  components  (salt,  acid, 
and  sugar]  are  balanced  by  each 
manufacturer  to  maintain  the  desired 
characteristics  for  taste  and  flavor. 
These'changes  are  reflected  in  Table  V 
of  the  proposed  standards. 

PPI  states  that  in  most  modem  pickle 
processing  plants,  pickles  are  being 
sized  solely  by  diameter  rather  than  by 
length  and  diameter.  Hand  sorting 
pickles  by  length  is  not  economically 
feasible  and  would  add  to  processing 
costs.  Data  indicate  that  pickles  are 
being  marketed  efficiently  without  hand 
sorting  according  to  length  and  therefore 
"length"  should  not  be  part  of  the 
criteria  for  determining  uniformity  of 
size.  PPI  also  requested  that  the  table 
designating  sizes  for  whole  pickles  in 
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gallon  containers  be  expanded  to 
include  other  common  container  sizes. 

PPI  also  recommended  that  stems  not 
be  considered  a  defect  in  these  U.S. 
grade  standards,  citing  that  stems  are 
not  listed  as  a  defect  in  the  USDA  grade 
standards  for  fresh  cucumbers. 
Presently,  the  PPI  states,  the  industry 
makes  no  effort  to  remove  stems  from 
cucumbers  except  when  preparing 
pickles  for  acceptance  by  the  military  or 
the  school  lunch  program.  PPI  stated 
that  one  member,  in  reviewing 
complaint  letters  dating  back  10  years, 
found  no  letters  concerning  attached 
stems  affecting  the  quality  of  pickles. 
They  also  claim  that,  with  the  advent  of 
mechanical  harvesting,  a  restrictive 
requirement  on  stems  is  not  economical 
and  places  an  unreasonable  burden  on 
the  processor.  According  to  data 
reviewed  by  the  USDA,  consumer 
demand  for  pickles  has  been  increasing 
over  the  last  five  years  even  though 
most  processors  are  not  attempting  to 
remove  stems. 

In  reviewing  this  request  the  USDA 
has  determined  that  stems  are  a  defect 
and  affect  the  appearance  and  eating 
quality  when  they  exceed  a  specified 
length.  For  this  reason,  the  USDA 
proposes  that  stems  over  2.5  centimeters 
(.98  inch)  in  length  be  considered  a 
minor  defect.  Stems  that  are  2.5 
centimeters  or  less  in  length  would  be 
considered  "insignificant"  for  the 
purposes  of  these  grade  standards. 

The  proposed  rule  follows  a  uniform 
format  consistent  with  recent  revisions 
of  other  U.S.  grade  standards.  The 
proposed  format  is  designed  to  provide 
industry  personnel  and  agricultural 
commodity  graders  with  simpler  and 
more  comprehensive  standards. 
Definitions  of  terms  and  easy-to-read 
tables  replace,  where  appropriate,  some 
of  the  textual  description  in  existing 
standards.  These  changes  would 
promote  better  understanding  and  more 
uniform  application  of  the  standards. 
Modifications  to  appropriate  sections  of 
the  current  standards  have  been 
proposed  to  conform  with  these 
changes. 

This  proposal  also  replaces  dual  grade 
nomenclature  with  single  letter 
designations.  Under  this  proposal,  "U.S. 
Grade  A"  (or  "U.S.  Fancy")  and  "U.S. 
Grade  B"  (or  "U.S.  Extra  Standard"] 
become  "U.S.  Grade  A"  and  "U.S.  Grade 
B"  respectively.  During  the  period  from 
February  1983  to  the  present,  the  USDA 
evaluated  the  comments  received  from 
industry  regarding  the  recommended 
changes  and  began  drafting  this 
proposed  rule.  After  reviewing  all  the 
information,  the  USDA  has  determined 
that  this  proposed  rule  would  facilitate 


trade  between  processors  and  buyers 
and  improve  the  marketing  of  pickles. 

List  of  Subjects  in  7  CFR  Part  52 

Fruits,  Vegetables,  Food  grades  and 
standards. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Autliority:  Agrcultural  Marketing  Act  of 
1946.  sees.  203.  205.  60  Stat.  1087, 1090  as 
amended;  7  U.S.C.  1622. 1624. 

2.  The  subpart— United  States 
Standards  for  Grades  of  Pickles,  is 
revised  to  read  as  follows: 

Sut>part— United  States  Standard*  for 
Grades  of  Pickles 

52.1681  Product  description. 

52.1662  Styles  of  pickles. 

52.1683  Types  of  pack. 

52.1684  Sizes  of  whole  pickles. 

52.1685  Definitions  of  terms. 

52.1686  Recommended  fill  of  container. 

52.1687  Quantity  of  pickle  ingredient 

52.1688  Sample  unit  size. 

52.1689  Grades. 

52.1690  Factors  of  quality. 

52.1691  Requirements  for  grades. 

52.1692  Determining  the  grade  of  a  lot. 

Subpart— United  States  Standards  For 
Grades  of  Pickles 

§  52.1681    Product  description. 

Pickles  means  the  product  prepared 
entirely  or  predominantly  from 
cucumbers  (Cucumis  sativus  L).  Clean, 
sound  ingredients  are  used  that  may  or 
may  not  have  been  previously  subjected 
to  fermentation  and  curing  in  a  salt 
brine.  The  prepared  pickles  are  packed 
in  an  acid  medium  solution  that  may 
contain  other  vegetables,  nutritive 
sweeteners,  vinegar  or  other  food  grade 
acids,  seasonings,  flavorings,  spices,  and 
other  ingredients  permissible  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
The  product  is  packed  in  commercially 
suitable  containers  and  may  be  heat 
treated,  or  otherwise  processed,  to 
assure  preservation. 

S  52.1662    Styles  of  pickles. 

(a)  Whole  style  means  the  pickles  are 
whole  and  are  relatively  uniform  in 
diameter  as  indicated  in  Table  II. 

(b)  Whole,  mixed  sizes,  style  means 
the  pickles  are  whole  pickles  of  mixed 
sizes. 

(c)  Sliced  lengthwise  style  means  the 
pickles  are  cut  longitudinally  into 
halves,  quarters,  or  other  triangular 
shapes  (spears,  strips,  or  fingers),  or 


otherwise  into  units  with  parallel 
surfaces  with  or  without  ends  removed. 

(d)  Sliced  crosswise.  Crosscut,  or 
Waffle  cut  style  means  the  pickles  arc 
cut  into  slices  transversely  to  the 
longitudinal  axis.  The  cut  surfaces  may 
have  flat-parallel  or  corrugated-parallel 
surfaces. 

(e)  Cut  style  means  the  pickles  are  cut 
into  chunks  or  pieces  that  are  of  various 
sizes  and  shapes. 

(f)  Relish  style  means  finely  cut  or 
finely  chopped  pickles  containing  no 
less  than  60  percent  of  cucumber 
ingredient  and  may  contain  other 
vegetable  ingredients  (cauliflower, 
onions,  pepper,  tomatoes,  cabbage, 
olives,  mustard  or  any  other  suitable 
vegetable). 

§52.1683    Types  Of  pack. 

(a)  Cured  type.  The  pickles  are  cured 
by  natural  fermentation  in  a  brine 
solution  that  may  or  may  not  contain 
salt  (NaCl)  and  may  contain  the  dill 
herb  or  extracts  thereof.  The  pickle 
ingredient  may  be  partially  desalted  and 
then  processed  or  preserved  in  an 
equilibrated  acidic  solution  (acetic, 
lactic,  or  other  suitable  food  grade  acid) 
with  other  ingredients  (spices, 
flavorings,  firming  and  preserving 
agents)  that  constitute  the 
characteristics  of  the  particular  type  of 
pickle.  The  characteristics  of  the  various 
types  of  cured  pickles  are  as  follows: 

(1)  Dill  pickles  (natural  or  genuine] 
are  cucumbers  that  are  cured  in  a  brine 
solution  with  dill  herb  and  other 
flavoring  agents. 

(2)  Dill  pickles  (processed]  are  brine- 
cured  pickles  that  have  undergone  a 
freshening  process  and  are  packed  in  an 
acidic  solution  with  dill  flavoring  and 
other  flavoring  agents. 

(3)  Sour  pickles  are  cured  pickles  that 
are  packed  in  an  acidic  solution  with  or 
without  spices. 

(4)  Sweet  pickles  and  mild  sweet 
pickles  are  cured  pickles  that  are 
packed  in  an  acidic  solution  with 
suitable  nutritive  sweetening 
ingredients(s]. 

(5)  Sour  mixed  pickles  are  cured 
pickles  that  are  packed  in  an  acidic 
solution.  The  pickles  may  be  of  any  style 
or  combination  of  styles  other  than 
rehsh  and  contains  other  vegetable 
ingredients  as  outlined  in  Table  I  or  any 
other  suitable  vegetable. 

(6)  Sweet  mixed  pickles  and  mild 
sweet  mixed  pickles  are  cured  pickles 
that  are  packed  in  an  acidic  solution 
with  suitable  nutritive  sweetening 
ingredients(s).  The  pickles  may  be  of 
any  style  or  combination  of  styles  other 
than  relish  and  may  contain  other 
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vegetable  ingredients  as  outlined  in 
Table  I  or  any  other  suitable  vegetable. 

(7)  Sour  mustard  pickles  or  sour  chow 
chow  pickles  are  cxaed  pidfdes  oi  \he 
same  styles  and  ingredients  as  sour 
mixed  pickles  except  the  pickles  are 
packed  in  a  prepared  mustard  sauce  of 
proper  consistency  with  or  without 
spices  and  flavorings. 

(8)  Sweet  mustard  pickles  or  sweet 
chow  chow  pickles  are  cured  pickles  of 
the  same  styles  and  ingredients  as  sweet 
mixed  pickles  except  the  pickles  are 
packed  in  a  sweetened,  prepared 
mustard  sauce  of  proper  consistency 
with  or  without  spices  and  flavorings. 

(9)  Sour  pickle  relish  consists  of  finely 
cut  or  chopped  cured  pickles  that  are 
packed  in  an  acidic  solution.  Sour  pickle 
relish  may  contain  other  chopped  or 
finely  cut  vegetable  ingredients  as  listed 
in  Table  I,  and  may  contain  a  stablizer 
such  as  a  starch  or  gum. 

(10)  Sweet  pickle  relish  and  mild 
sweet  pickle  relish  are  finely  cut  or 
chopped  cured  pickles  that  are  packed 
in  an  acidic  solution  with  a  suitable 
nutritive  sweentening  ingredient(s). 
Sweet  pickle  relish  may  contain  other 
chopped  or  finely  cut  vegetable 
ingredients  as  listed  in  Table  I  and  may 
contain  a  stablizer  such  as  a  starch  or 
gum. 

(11)  Hamburger  relish  consists  of 
relish  style  pickles  and  other  chopped  or 
finely  cut  vegetable  ingredients  as  listed 
in  Table  I  with  tomato  product  added. 

(12)  Mustard  relish  consists  of  sweet 
pickle  relish  with  mustard  and  other 
chopped  or  finely  cut  vegetable 
ingredients  as  listed  in  Table  I. 

(13)  Dill  relish  consists  of  relish  style 
pickles  containing  dill  flavoring  and 
other  chopped  or  finely  cut  vegetable 
ingredients  as  listed  in  Table  I. 

(b)  Fresh-pack  type.  The  pickles  are 
prepared  from  uncured,  unfermented 
cucumbers  and  are  packed  in  an  acidic 
solution  (acetic,  lactic,  or  other  suitable 
food  grade  acid)  with  other  ingredients 
to  produce  the  characteristics  of  the 
particular  type  of  pack.  The  pickles  are 
sufficiently  processed  by  heat  to  assure 
preservation  of  the  product  in 
hermetically  sealed  containers.  The 
distinguishing  characteristics  of  the 
various  types  of  fresh-pack  pickles  are 
as  follows: 

(1)  Fresh-pack  dill  pickles  are  pickles 
that  are  packed  in  an  acidic  solution 
with  dill  favoring. 
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(2)  Fresh-pack  sweetened  dill  pickles 
are  pickles  that  are  packed  in  an  acidic 
solution  with  nutritive  sweetening 
ingredient(s)  and  dill  flavoring. 

(3)  Fresh-pack  sweetened  dill  relish 
consists  of  finely  cut  or  chopped  pickles 
packed  in  an  acidic  solution  with 
suitable  nutritive  sweetening 
ingredient(s)  and  dill  flavoring.  The 
relish  may  contain  other  finely  cut  or 
chopped  vegetable  ingredients  as  listed 
in  Table  I. 

(4)  Fresh-pack  sweet  pickles  and 
fresh-pack  mild  sweet  pickles  are 
pickles  that  are  packed  in  an  acidic 
solution  with  nutritive  sweetening 
ingredient(s). 

(5)  Fresh-pack  sweet  pickle  relish  and 
fresh-pack  mild  sweet  pickle  relish 
consists  of  finely  cut  or  chopped  pickles 
that  are  packed  in  an  acidic  solution 
with  suitable  nutritive  sweetening 
ingredient(s).  The  relish  may  contain 
other  finely  cut  or  chopped  vegetable 
ingredients  as  listed  in  Table  I. 

(6)  Fresh-pack  hamburger  relish 
consists  of  rehsh  style  pickles  and  other 
chopped  or  finely  cut  vegetable 
ingredients  as  listed  in  Table  I  with 
tomato  product  added. 

(7)  Fresh-pack  mustard  relish  consists 
of  sweet  pickle  relish  with  mustard  and 
other  chopped  or  finely  cut  vegetable 
ingredients  as  listed  in  Table  I. 

(8)  Fresh-pack  dill  relish  consists  of 
relish  style  pickles  containing  dill 
flavoring  and  other  chopped  or  finely 
cut  vegetale  ingredients  as  listed  in 
Table  I. 

(9)  Fresh-pack  dietetic  pickles  are 
pickles  that  are  packed  with  or  without 
the  addition  of  sweetening  ingredient(s), 
salt  (NaCI),  or  other  suitable 
ingredientis)  as  declared  and  permitted 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  for  foods  purporting  to  be 
for  special  dietary  uses. 

(c)  Refrigerated  type.  The  pickles  are 
prepared  from  fresh  cucumbers  and  are 
packed  in  an  acidified  brine  (acetic, 
lactic,  or  other  suitable  food  grade  acid) 
with  other  ingredients  to  produce  the 
fresh  crisp  characteristic  of  refrigerated 
type  pack.  The  pickles  are  preserved  by 
acidification  to  a  pH  of  4.6  or  below. 
They  are  stored,  distributed,  and 
displayed  under  refrigeration  and  may 
or  may  not  contain  one  or  more 
chemical  preservatives.  The  various 
types  of  refrigerated  pickles  are  the 
same  as  the  types  listed  for  fresh-pack 


type  in  paragraph  (b)  of  this  section  with 
respect  to  ingredients  except  that  they 
conform  to  the  requirements  for 
refrigerated  type. 

Table  I.— Proportions  of  Pickle 

Ingredients  in  Certain  Types  and 
Styles 


Cured:  tresh-pack;  and 

refrigerated  types 

Sour  mixed; 

Pickle  ingredients  and  style 

sweet 
mixed:  and 
mild  sweet 
mixed:  sour 

Sour  pickle 
reksh:  sweet 
pickle  relish: 
diU  relish: 
hamburger 
relish; 

mustard  or 
sour  chow 

mustard  or 

sweet  chow 

chow 

Percent  by  weight  of 

draned  weight  of  product 

CucumbefS— any    style    other 

80%  to 

Itian  relisli. 

80%. 

Cucumbers— chopped  or  finely 
cut. 

60%  to 

100%. 

10%  to 

30%. 

Cauliflower— chopped  or  Snely 
cut 

30% 

fnsxifnufn 

(Optional). 

Onions— whole  (maxknum  di- 

5% to  12%.. 

ameter  ol  1 V^  inch)  or  sliced 

or  cut 

Onions— chopped  or  finely  cut... 

■" 

12% 
maximum 
(Optional). 

Green     tomatoes— whole     or 

(OptionaO 

pieces. 

10% 
maximum.. 

Green  tomatoes— chopped  or 
finely  cut 

10% 

maximum 

(Optional). 

Red.  green,  or  yellow  pepper*. 

Optional 

Opttonal. 

or  pimientos— cut  finely  cut. 

or  pieces. 

Celerv        

OptkNial 

Cabbage 

Optional 

Optional. 

Olives                

Optnnal 

Optkinal. 

Tomato  Paste 

Required  in 
hamburger 
relish. 

Mustard  or  prepared  mustard ... 

Required  in 

Required  in 

chow 

mustard 

chow  and 

relish- 

mustard 

optional  in 

pickles. 

hamburger 
relish. 

§52.1684    Sizes  Of  wliole  pickles. 

Sizes  of  whole  pickles  are  based  on 
the  diameter  and  the  relationship  of 
diameter  to  the  count  per  gallon.  Size 
designations,  applicable  counts,  and 
diameters  are  outlined  in  Table  II  of  this 
subpart.  The  diameter  of  a  whole 
cucumber  is  the  shortest  diameter  at  the 
greatest  circumference  measured  at  right 
angles  to  the  longitudinal  axis  of  the 
cucumber. 


Table  tl. 

—Sizes  of  Processed  Whole  Pickles 

^wowv.     M-^yAi^a 

•±Wt09 

Diameter 

Approximale  counts  in- 

Word  designaton 

Glass 

Metal 

10 

Hgal. 

igai 

Na  10 

fto  12  (1  gal) 

Mklget 

19  mm  (.75  in)  or  lass - „ _ 

„..„. 

67-134..... 

32-66. 

270  or  more 

202  or  more 

101-201 

48-100... 

30-47  .., 

Large  Gherkin 

Up  to  2.4  cm  (.94  in) ., 

Up  to  2.7  cm  (1.06  in) 

33-66 „.„ 

16-32 

10-15 

6-B 

4-5 

135-269 

65-134 

40-64 

26-39 

135-269 

65-134 

40-64 

SmaR 

Medium 

0»er  2.7  cm  (1.06  m)  but  not  owar  3.5  cm  (1.38  in).... 

Over  3.5  cm  but  not  over  3.8  cm  (1.50  in) 

Over  3  8  cm  but  not  over  4.4  cm  (1.73  in) „ 

— 

20-31 

13-19 _... 

9-12 

6-8.._ „ 

Laroe 

19-29. _., 

13-18 

•-12       

26-39 
18-25 
12-17 

Extra  Large _ 

Over  4.4  cm  (1.73  n) 

2-3 

12-17 

§52.1685    Definitions  Of  tenns. 

As  used  in  these  U.S.  standards, 
unless  otherwise  required  by  the 
context,  the  following  terms  shall  be 
construed,  respectively,  to  mean: 

(a)  Analytical  definitions  refer  to 
analytical  laboratory  requirements. 

(1)  Acid  means  total  acidity  of  a  safe 
and  suitable  organic  acid(s)  calculated 
as  acetic  acid  in  accordance  with  the 
Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists. 

(2)  Brix  value  (Brix)  means  the 
percent  sugar,  by  weight,  corrected  to 
20°C.  (68T.),  as  determined  with  a  Brix 
hydrometer  or  other  instrument  that 
gives  equivalent  results. 

(3)  Degrees  Baume  means  the  density 
of  the  packing  medium  determined  with 
a  Baume'  hydrometer  (modulus  145) 
corrected  to  20*C.  (68'F.). 

(4)  Equalization  means  the  natural 
(osmotic)  or  simulated  blending  between 
the  soluble  solids  of  the  pickle 
ingredient  and  the  packing  medium. 

(i)  Natural  equalization  means 
equalization  brought  about  after  a 
period  of  time  has  elapsed  after 
processing  as  follows: 

(A)  Sweetened  pickles  are  considered 
to  be  equalized  15  days  or  more  after 
processing.  If  the  pickles  have  been 
sweetened  in  a  tank  prior  to  packing,  the 
pickles  will  be  considered  equalized  15 
days  after  the  sweetening  process 
began. 

(B)  Sour  and  dill  pickles  are 
considered  to  be  equalized  10  days  or 
more  after  processing. 

(ii)  Simulated  equalization  means  a 
method  of  simulating  equalization  by 
comminuting  the  finished  product  in  a 
mechanical  blender,  filtering  the 
suspended  material  from  the 
comminuted  mixture  and  making  the 
required  tests  on  the  filtrate. 


(5)  Total  chlorides  or  salt  means  the 
salt  content  expressed  as  grams  NaCl 
(sodium  chloride)  per  100  milliliters 
packing  medium;  except  that  total 
chlorides  in  mustard  pickles  and  chow 
chow  is  determined  and  expressed  in 
grams  NaCl  per  100  grams  of  product. 

(b)  Blemished  means  any  unit  that  is 
affected  by  discoloration,  pathological 
injury,  insect  injury,  or  similar  causes  to 
the  extent  that  the  appearance  or 
edibility  of  the  product  is  adversely 
affected: 

(1)  Slightly— (hose  blemishes  which 
detract  only  slightly  from  the 
appearance  of  the  unit; 

(2)  5er/ous/y.— those  blemishes  which 
strongly  detract  from  the  appearance  or 
edibility  of  the  unit. 

(c)  Color— {1)  Good  color  in  cured 
type  means  the  typical  skin  color  of  the 
pickles  ranges  from  a  translucent  light 
green  to  dark  green  and  is  practically 
free  from  bleached  areas.  Not  more  than 
10  percent,  by  weight,  of  the  pickles  may 
vary  markedly  from  such  typical  color. 
In  mixed  pickles,  chow  chow  pickles, 
and  pickle  relish,  all  of  the  ingredients 
possess  a  practically  uniform  color 
typical  for  the  respective  ingredient.  The 
pickles  and  other  vegetable  ingredients 
shall  be  free  of  off-colors. 

(2)  Good  color  in  fresh-pack  and 
refrigerated  types  means  the  typical 
skin  color  of  the  pickles  ranges  from  an 
opaque  yellow-green  to  green.  Not  more 
than  15  percent,  by  weight,  of  the  pickles 
may  vary  markedly  from  such  typical 
color.  In  pickle  relish,  all  of  the 
ingredients  possess  a  good  uniform  color 
typical  for  the  respective  ingredient.  The 
pickles  and  other  vegetable  ingredients 
shall  be  free  of  off-colors. 

(3)  Reasonably  good  color  in  cured 
type  means  the  typical  skin  color  of  the 
pickles  ranges  from  light  green  to  dark 
green  and  is  reasonably  free  from 
bleached  areas.  Not  more  than  25 


percent,  by  weight,  of  the  pickles  may 
vary  markedly  from  such  typical  color. 
In  mixed  pickles,  chow  chow  pickles, 
and  pickle  relish,  all  of  the  ingredients 
possess  a  reasonably  uniform  color 
typical  for  the  respective  ingredient.  The 
pickles  and  other  vegetable  ingredients 
shall  be  free  of  off  colors. 

(4)  Reasonably  good  color  in  fresh- 
pack  and  refrigerated  types,  means  the 
typical  skin  color  of  the  pickles  ranges 
from  light  yellow-green  to  green.  Not 
more  than  30  percent,  by  weight,  of  the 
pickles  may  vary  markedly  from  such 
typical  color.  In  pickle  relish,  all  of  the 
ingredients  possess  a  good,  fairly 
uniform  color  typical  for  the  respective 
ingredient.  The  pickles  and  other 
vegetable  ingreiiients  shall  be  free  of 
off-colors. 

(5)  Poor  color  in  all  types  of  pickles 
means  the  pickles  fail  to  meet  the 
requirements  for  good  or  reasonably 
good  color  for  the  respective  type. 

(d)  Crooked  pickles  mean  whole 
pickles  that  are  curved  at  an  angle 
greater  than  60  degrees  as  illustrated  by 
the  following: 


Also  see  the  definition  of  misshapen. 

(e)  Curved  pickles  mean  whole 
pickles  that  are  curved  at  an  angle  of  35 
to  60  degrees  when  measured  as 
illustrated  by  the  following: 


46490 


Federal  Register  /  Vol.  52,  No.  235  /  Tuesday.  December  8.  1987  /  Proposed  Rules 


(f)  Diameter  in  whole  style  means  the 
shortest  diameter  measured  transversely 
to  the  longitudinal  axis  at  the  greatest 
circumference  of  the  pickle.  Diameter  in 
cross-cut  style  is  the  shortest  diameter 
of  the  largest  cut  surface. 

(g)  Defect  means  an  imperfection  such 
as  curved,  misshapen,  mechanically 
damaged,  discolored,  and  other 
imperfection  that  affects  the  appearance 
or  edibility  of  the  product. 

(h)  End  Cut  means  a  pickle  unit 
intended  for  crosscut  (sliced  crosswise) 
style  that  has  only  one  cut  surface. 

(i)  Extraneous  Vegetable  Material 
(EVM)  means  any  harmless  vegetable 
material,  other  than  stems,  that  is  not 
normally  part  of  the  pickle  ingredient. 
EVM  such  as  leaves  or  other  vegetable 
material  not  associated  with  proper 
pickle  preparation  or  packaging  is 
considered  a  defect  if  it  affects  the 
appearance  or  edibility  of  the  product 
either 

(1)  Sy7;gA//y— Practically  free  of  EVM 
and  does  not  more  than  slightly  affect 
the  appearance  or  edibility;  or 

(2)  A/o<er/o//y— Reasonably  frse  of 
EVM  and  does  not  more  than  materially 
affect  the  appearance  or  edibility. 

(j)  Flavor  and  odor—{l]  Good  flavor 
and  odor  means  characteristic  flavor 
(e.g.  characteristic  dill  flavor  or  the  like) 
typical  of  properly  processed  pickles,  for 
the  type,  that  is  free  from  objectionable 
flavor  and  odor  of  any  kind. 

(2)  Reasonably  good  flavor  and  odor 
means  flavor  that  may  be  lacking  in 
characteristic  flavor  for  the  type  but  is 
free  from  objectinnable  flavor  and  odor. 


(3)  Poor  flavor  and  odor  means  flavor 
that  fails  to  meet  the  requirements  for 
reasonably  good  flavor. 

(k)  Length  in  sliced  lengthwise  style 
means  the  longest  straight  measurement 
at  the  approximate  longitudinal  axis. 

(1)  Mechanical  damage  refers  to 
crushed  or  broken  units  that  affect  the 
appearance  of  the  units.  In  relish, 
mechanical  damage  refers  to  units 
which  are  poorly  cut  and  have  a  ragged 
or  torn  appearance. 

(m)  Misshapen  pickles  mean  whole 
pickles  that  are  crooked  or  otherwise 
deformed  (such  as  nubbins).  Also  see 
the  definition  for  crooked  pickles. 

(n)  Nubbin  is  a  misshapen  pickel  that 
is  not  cylindrical  in  form,  is  short  and 
stubby,  or  is  not  well  developed. 

(0)  Texture  means  the  firmness, 
crispness,  and  condition  of  the  pickles 
and  any  other  vegetable  ingredient(s) 
that  may  be  present.  The  following 
terms  also  relate  to  texture: 

(1)  Hollow  centers  in  whole  style, 
means  the  pickles,  when  cut 
transversely  to  the  longitudinal  axis,  are 
missing  Vb  or  more  of  the  seed  cavity. 

(2)  Soft,  shriveled,  and  slippery  units 
refers  to  pickles  that  are  wrinkled,  not 
crisp,  slick,  flabby,  or  lack  firmness. 

(3)  Good  texture  means  the  pickle 
units  have  been  properly  processed  and 
possess  a  texture  that  is  firm  and  crisp. 

(4)  Reasonably  good  texture  means 
the  pickle  units  have  been  properly 
processed  but  lack  some  of  the  firmness 
and  crispness  that  is  characteristic  for 
style  and  type  of  pack. 

(5)  Poor  texture  means  the  pickle  units 
do  not  meet  the  requirements  for 
reasonably  good  texture. 

(p)  Uniformity  of  size  (relish  style 
only) — (1)  Practically  uniform  in  size 
means  the  size  of  the  units  may  vary 
moderately  in  size  but  not  to  the  extent 
that  the  appearance  or  the  eating  quality 
is  seriously  affected. 

(2)  Poor  uniformity  of  size  means  the 
units  fail  the  requirements  for 
practically  uniform. 

(q)  Unit  means  one  whole,  half,  slice, 
or  piece  of  pickle  as  appHcable  for  the 
style. 

(r)  Units  missing  Vs  or  more  of  the 
seed  cavity  in  crosscut  style  means 
pickles  that  have  lost  a  substantial 
portion  of  the  seed  cavity  such  as  a 
crosscut  unit  missing  Vb  or  more  of  the 
seed  cavity  portion. 

§  52.1686    Recommended  fill  of  container. 

The  recommended  fill  of  container  is 
not  a  factor  of  quality  for  the  purposes 
of  these  grades.  Each  container  of 
pickles  should  be  filled  with  pickle 
ingredient,  as  full  as  practicable, 
without  impairment  of  quality.  The 


product  and  packing  medium  occupy  not 
less  than  90  percent  of  the  total  capacity 
of  the  container. 

§  52.1687    Quantity  of  pickle  Ingredient. 

(a)  The  recommendation  minimum 
quantity  of  pickle  ingredient  is 
designated  as  the  percentage  of  the 
declared  volume  of  product  in  the 
container  for  all  items  except  pickle 
relish.  Minimum  quantity  of  pickle  relish 
is  designated  as  a  relationship  of  the 
drained  weight  of  the  pickle  ingredient 
to  the  declared  volume  of  the  container. 
The  minimum  quantities  recommended 
in  Tables  III  and  IV  are  not  factors  of 
quality  for  the  purposes  of  these  grades. 

(b)  The  percent  volume  of  pickle 
ingredient  is  determined  for  all  styles, 
except  relish,  by  one  of  the  following 
methods  in  accordance  with  the 
procedures  prescribed  by  the  Processed 
Products  Branch,  Fruit  and  Vegetable 
Division: 

(1)  Direct  displacement  (overflow-can 
method); 

(2)  Displacement  in  a  graduated 
cylinder, 

(3)  Measurement  of  pickle  liquid; 

(4)  Any  other  method  that  gives 
equivalent  results  and  is  approved  by 
the  Processed  Products  Branch,  Fruit 
and  Vegetable  Division. 

(c)  Drained  weight/volume.  The 
percentage  weight/volume  (w/v)  of 
relish  shown  in  Table  III,  is  determined 
as  follows.  The  drained  weight  of  pickle 
relish  of  all  types  is  determined  by 
emptying  the  contents  of  the  container 
upon  a  U.S.  Standard  No.  8  circular 
sieve  of  proper  diameter  containing  8 
meshes  to  the  inch  (0.0937  inch  ±3 
percent,  square  openings)  so  as  to 
distribute  the  product  evenly,  inclining 
the  sieve  slightly  to  facilitate  drainage, 
and  allowing  to  drain  for  2  minutes.  The 
drained  weight  is  the  weight  of  the  sieve 
and  the  pickles  less  the  weight  of  the 
dry  sieve.  A  sieve  8  inch  in  diameter  is 
used  for  1  quart  and  smaller  size 
containers  and  a  sieve  12  inches  in 
diameter  is  used  for  containers  larger 
than  1  quart  in  size. 

Table  III.— Recommended  Pickle  In- 
gredient; All  Styles  Except 
Relish 


Type  of  Pack 


Cured 

Fresh-Park.. 
Refngerjited 


Minimum  fill  (Volume) 


55  percent. 
57  percent. 
57  percent. 
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Table  IV.— Recommended  Drained 
Weight  by  Volume;  Reush 


Type  of  Pack 


Cured: 

wWOOt ,. 

Other  than  sweet . 
Fresh-pack: 

Sweet 

Other  than  sweet . 


Minimum  filt  (Weight/ 
Voktme) 


92  percent 
88  percent 

85  percent 
80  percent 


§5^1688    Sample  unit  size. 
For  all  styles  of  pickles  and  types  of 

S  52.1691    Requirements  for  grades. 


pack,  the  sample  unit  used  in  analyzing 
the  quality  factors  is  the  entire  contents 
of  the  container  unless  otherwise 
specified  in  7  CFR  52.1  through  52.83. 

852.1689    Grades. 

(a)  U.S.  Grade  A  is  the  quality  of 
pickles  that  meets  the  applicable 
requirements  of  Table  V  and  Table  VI. 
VII.  VIII.  IX.  X,  or  XI  and  scores  not  less 
than  90  points. 

(b)  U.S.  Grade  B  is  the  quality  of 
pickles  that  meets  the  applicable 
requirements  of  Table  V  and  Table  VI, 


VU.  VUI.  IX.  X,  or  XI  and  scores  not  less 
than  80  points. 

(c)  Substandard  is  the  quality  of 
pickles  that  fails  the  requirements  of 
U.S.  Grade  B. 
$52.1690    Factors  Of  quality. 

The  grade  of  pickles  is  based  on  the 
following  quality  factors: 

(a)  Analytical  requirements  in  Table 
V: 

(b)  Flavor  and  odon 

(c)  Colon 

(d)  Uniformity  of  size; 

(e)  Defects;  and 

(f)  Texture. 


Table  V.— Analytical  Requirements  Cured  Type,  All  Styles  » 


Dais  (natural,  genuine,  or  processed) 

Sour,  sour  mixed.  dHI  ptekle  relish,  sour  relish 

Sweet  whole,  sweet  mixed,  and  sweet  relish 

Mud  sweet  mild  sweet  mixed,  mild  sweet  relish. 

Sour  mustard  or  sour  chow  chow..„ 

Sweet  mustard  or  sweet  chow  chow 


>  All  pickle  products  must  have  an  equilitKated  pH  of  4.6  or  betow. 
*  Expressed  as  "grams/ 100  grams." 


Total  acidity 
expressed 
as  acetic 
acid  g/100 
ml,  unless 
otherwise 
indicated 
(maximum) 


1.1 
2.7 
2.7 


»2.7 
*2.7 


Total 

chlorides 

expressed 

asNaCI 

grams/ 100 

ml,  unless 

ottierwise 

irxlicated 

(maximum) 


5.0 
5.0 
3.0 


»3.0 
»3.0 


Degrees 

Brix 
(minimum) 


27.0 
20.0 


28.0 


Degrees 

Baume' 

(minimum) 


15.0 
12.0 


15.5 


Table  V.— (continued)  Analytical  Requirements  »  Fresh  Pack  and  Refrigerated  Types,  Aa  Styles 


Dills 

Sweetened  dills 
Sweetened  diHs  relish 
Sweet  and  miki  sweet  relish. 
Sweet  and  mikJ  sweet  pickles 
Dietetk: „ 


Total  acidity 
expressed 
as  acetic 

ackJ  g/100 
mi 

[maximum] 


>  Ail  pickle  products  must  have  an  equilibrated  pH  of  4.6  or  below. 

Table  VI.— Quality  Requirements  Whole  Style 


Total 

ctilorides 

expressed 

asNaa 

grams/ 

100ml. 

unless 

ottienMise 

indicated 

[maximum] 


Ravor  &  Odor 

Cotor 

Uniformity  of  Size  * 


GradeA 


Maximum  (by 
count) 


Good.. 
Good.. 


Score 


18-20 
18-20 


GradeB 


Maximum  (t>y 
count) 


Reasonably  Good  ■ . 
Reasonably  Good  ■ . 


Score 


16-17 
16-17 
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Table  VI.— Quality  Requirements  Whole  Style— Continued 


Diameter  variation: 
KAdget  &  Gherkin  [over  8  mm  (.31  in); 
Small  &  Medkim  [over  10  mm  (.39  in)] 
Large  &  Extra  Large  [over  12  mm  (.47  in)] 

Defects — 

Blemished  (SUghtly  &  Seriously) 

Blemished  (Seriously) 

Oun^GO  ptCKJvS. ....■■•••••••>••••••••••■•»«»•••••••» 

Misshapen . 

Mechanical  damage - 

Attached  stems  [over  2.5  cm  (.98  in)] . 

EVM - 

Texture 

Soft.  Shriveled.  &  slippery  units .. 

Hollow  centers 


Total  Score  (minimum) . 


Grade  A 


Maximum  (t)y 
count) 


10% 

10% 

10% 

PracticaNy  Free 
15%-- 
5% ....... 

10%.™ 

5% 

10% 

10% 

Practically  Free 

Good 

5% 

15% 


Score 


27-30 


27-30 


90  points 


Grade  B 


Maximum  (by 
count) 


20% 

20% 

20% 

Reasonably  Free  *~ 

25% 

10% 

20% 

15% 

15% 

20% 


Reasonably  Free  '.. 
Reasonably  Good ' 

10% 

25% 


Score 


24-26 


24-26 


60  points 


>  Canrfot  be  graded  above  U.S.  Grade  B,  regardless  of  the  total  score. 

*  Pickles  that  we  Subatandwd  for  uniformily  of  size  cannot  be  graded  above  U.S.  Grade  B,  regardless  of  the  total  score. 

Table  VII.— Quality  Requirements,  Whole  Style,  Mixed  Sizes 


Flavor  and  odor „. 

Color 

Blemished  (sightly  and  seriously) 

Blemished  (seriously) ... 

Curved  pickles .... 

Misshapen.. 


Mecfianical  damage 

Attached  stems  [over  2.5  cm  {M  in)] 

EVM 

Texture 

Soft,  shriveled,  and  slippery  units 
HoUow  centers 

Total  score  (minimum)  * 


GredeA 


Maxmiuni  (tiy  oounQ 


Good 

Good 

Practically  free.. 

15  percent 

5  percent 

10  percent 

5  percent 

10  percent 

10  percent 

Practically  free.. 

Good 

5  percent 

15  percent 


Scot* 


18-20 
27-30 


27-30 


90  points 


QradeB 


Maxinwm  (by  comt) 


Reasonably  good'. 
Reasonably  good'. 
Reasonably  free ' .» 

25  percent 

10  percent 

20  percent 

15  percent 

15  percent  .„ _~ 

20  percent  „ 

Reasonably  free'... 
Reasonably  good ' . 

10  percent 

25  percent 


Score 


16-17 
24-26 


24-26 


80  points 


■  Cvnol  be  gradid  abow  US.  Giada  B, 
'  TcM  wore  •  adjuMd  by  dtwding  the  It 


Mrdtote  of  Itie  total  score. 

Isoore  by  .80  to  aHow  for  trie  absence  of  the  quaKly  (actor  of  unifonnity  of  size  in  wfwie  mixed  sizes  style. 

Table  VIII.— Quality  Requirements,  Sliced  Lengthwise 


Flavor  and  odor. — 

Uniformity  of  size  * 

Length  variation  over  2.6  cm  (1.02  in) ... 
Deiects 

Blemished  (sligtrtly  and  seriously) 

Blemished  (seriousty) . — 

Mechanical  damage „ 

Attached  stems  [over  2.5  cm  (.98  In)]  — 

EVM„ 

Texture — » 

Soft,  shriveled,  and  slippery  units ................ 


Total  score  (minmum).. 


Grade  A 


Maximum  (by 
count) 


Good — 
Good 


10  percent 

Practically  free.. 

15  percent 

5  percent 

10  percent 

10  percent 

Practically  free- 
Good 

5  percent 


Score 


18-20 
18-20 


27-30 


27-30 


90  points 


GradeB 


Maximum  (by 
count) 


Reasonably  good '. 
Reasonably  good ' . 


20  percent 

Reasonably  free '... 

25  percent 

10  percent 

15  percent 

20  percent 

Reasonably  free ' ... 
Reasonably  good'. 
10  percent 


Score 


16-17 
16-17 


24-26 


24-26 


80  points 


*  Cannot  be  graded  above  U.S.  Grade  B,  regardless  of  the  total  score. 

*  Pickles  that  are  Sut>standard  for  uniformity  of  size  cannot  be  graded  above  U.S.  Grade  B,  regardless  of  the  total  score. 
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Table  IX.— Quauty  Requirements,  Suced  Crosswise  or  Crosscut  Style 


Flavor  Odor . 
Cokx 


Uniformity  of  Size  »: 

Diameter  over  5.4  cm  (2.13  in).. 
Defects 


Blemished  (slightly  and  seriously).. 

Blemished  (senously) , 

Mechanical  damage:. 


Broken  pieces  and  end  cuts 

Thrckness  over  10  mm  (.38  in) „ 

Attactted  stems  over  2.5  cm  (.98  in) 

Units  missing  %  seed  cavity 

EVM 

Texture 


Soft  shriveled,  and  slippery  units 

Large  objectionable  seeds,  detached  seeds,  and  tough  skins . 

Total  score  (minimum) 


Grade  A 


Maximum  (by 
count) 


Good.. 
Good.. 


10  percent 

Practk^ally  free.. 

15  percent 

5  percent 

15  percent 

10  percent 

10  percent 

10  percent 

10  percent 

PractKally  free.. 

Good 

5  percent 

Practreally  free.. 


Score 


18-20 
18-20 


27-30 


27-30 


90  points 


GradeB 


Maximum  (t>y 
count) 


Reasonably  good ' . 
Reasonably  good  ■ . 


20  percent 

Reasonably  free ' ... 

25  percent 

10  percent ...... 

25  percent 

1 5  percent 

15  percent 

1  Spercent 

15  percent 

Reasonably  free  • ... 
Reasonably  good ' . 

10  percent 

Reasonably  free ' ... 


>  Cannot  be  graded  above  U.S.  Grade  B,  regardless  of  the  total  score. 

»  PKkles  that  are  Substandard  for  uniformity  of  size  cannot  be  graded  above  U.S.  Grade  B,  regardless  of  tf>e  total  score. 

Table  X.— Quauty  Requirements,  Cut  Style 


Grade  A 


Ravor  and  odor 

Color 


Uniformity  of  Size  * 

Small  pieces  5g.  or  less 

Defects 


Blemished  (sli^tly  and  seriously). 

Blemished  (seriously) , 

Mechanical  damage.. 


Attached  stems  over  2.5  cm  (.98  in) . 

EVM 

Texture 


Soft,  shriveled,  and  slippery  units 

Large  objectk>nable  seeds,  detached  seeds,  and  tough  skins . 

Total  score  (minimum) 


GradeB 


Maximum  (l>y 
count) 


Good.„ 
Good... 


5  percent 

Practk^ly  free.. 

15  percent 

5  percent 

10  percent 

10  percent 

PractKally  free- 
Good 

5  percent 

Practteally  free.. 


Score 


18-20 
18-20 


27-30 


27-30 


90  points 


Maximum  (t)y 
count) 


Reasonat}ly 
Reasonably 


good', 
good '. 


10  percent.. 
Reasonably 
25  percent ., 
10  percent., 
15  percent., 
15  percent.. 
Reasonably 
Reasonably 
10  percent., 
Reasonatjiy 


free'. 


free'... 
good '. 

free ' "! 


■  Cannot  be  graded  above  U.S.  Grade  B,  regardless  of  the  total  score. 

*  Pickles  that  are  Substandard  for  unifoninity  of  size  cannot  be  graded  above  U.S.  Grade  B,  regardless  of  the  total  score. 

Table  XI.— Quality  Requirements,  Relish 


Flavor  and  odor.. 
Cokx 


Uniformity  of  Size  * 

Overall  appearance.. 
Defects 


Blemished  (slightly  and  seriously). 

Blemished  (seriously) ™„..„.„... 

Pooriy  cut 

Loose  stems  over  3  mm  (.12  in)... 
EVM 


Grade  A 


Maximum  (by 
weight) 


Good.. 
Good- 


Good 

Practically  free.. 

15  percent 

5  percent 

10  percent 

10  percent 

Practteally  free.. 


Score 


18-20 
18-20 


27-30 


GradeB 


Maximum  (t>y 
weight) 


Reasonatdy  good  • . 
Reasonably  Good ' 


Reasonably  Good ' , 
Reasonably  free  • ..., 

25  percent 

10  percent 

15  percent 

15  percent 

Reasonably  Free '... 


Score 


16-17 
16-17 


24-26 


24-26 


80  points 


Score 


16-17 
16-17 

24-26 


24-26 


80  points 


Score 


16-17 
16-17 


24-26 
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Table  XI.— Quality  REQUlREME^f^s,  Relish— Continued 


Grade  A 

Grade  B 

Maximum  (by 
weight) 

Score 

Maximum  (t>y 
weight) 

Score 

Texture.- — •• 

StUt  •hnwntprf  A  fttaoflrv  units            

Good 

27-30 

Reasonably  good  * ... 

10  percent 

Reasonably  free  >..... 

24-26 

5  percent 

Large  obiectionaWe  seeds,  detached  seeds.  &  tough  skins » 

Practically  free 



.•••••••»■•■• 

Tntnl  v^vA  fminimiifn)                                   ,,,, 

90  points 

eopoMs 

■  Cannot  be  graded  above  U.S.  Grade  B,  regardless  of  the  total  score. 

*  PfcMes  that  are  Substandard  for  unifoninity  of  size  cannot  be  graded  above  U.S.  Grade  B.  regardless  of  the  total  score. 


§  52.tM2    Delei  mil  lino  tite  Qrade  of  a  let. 

The  grade  of  a  lot  of  pickles  covered 
by  these  standards  is  determined  by  the 
procedures  found  in  the  "Regulations 
Governing  Inspection  and  Certification 
of  Processed  Fruits  and  Vegetables,  and 
Related  Products"  (7  CFR  52.1  throuflb 
52.83).  I 

Done  at  Washington.  DC  on:  December  4, 
1987. 
WiUiam  T.  Manley. 

Deputy  Administrator,  Marketing  Programs. 
(FR  Doc.  87-28088  Filed  12-7-87;  8:45  amj 

BIUMG  COOE  S410-0>-ll 


VETERANS  ADMINISTRATION 

38  CFR  Part  21 

Veterans  Education;  Clarification  of 
Administrative  Error 

agency:  Veterans  Administration. 
action:  Proposed  regulations. 


SUMMARY:  The  law  provides  that  the 
Veterans  Administration  (VA)  will  not 
create  an  overpayment  against  the 
account  of  a  veteran  or  eligible  person  if 
the  overpayment  is  created  as  a  result  of 
an  erroneous  award  of  benefits  based 
solely  upon  administrative  error  or  error 
in  judgment.  Increasingly,  users  of  the 
regulations  have  relieved  veterans  of 
overpayments  when  the  overpayments 
resulted  from  administrative  errors  by 
third  parties  such  as  school  officials 
rather  than  from  such  errors  in  the 
award  of  benefits  by  the  VA.  This  is 
contrary  to  the  way  in  which  the  law 
has  been  implemented  for  several 
decades.  Accordingly,  the  regulation 
which  implements  this  provision  of  law 
for  the  education  programs  which  the 
VA  administers  is  amended  to  make  it 
clear  that  the  law  applies  only  to 
administrative  error  by  the  VA. 
DATES:  Conunents  must  be  received  on 
or  before  January  7, 1988.  Comments 
will  be  available  for  public  inspection 
until  January  21. 1988. 
AOORESSE8:  Send  written  comments  to: 
Administrator  of  Veterans  Affairs 


f27lA),  Veterans  Administration,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit 
Room  132  of  the  above  address,  between 
the  hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays]  until 
January  21, 1988. 

rOR  FURTHER  INFORMATION  CONTACT 

June  C.  Schaeffer,  Assistant  Director  for 
Education  Policy  and  Program 
Administration,  Vocational 
Rehabilitation  and  Education  Service, 
Department  of  Veterans  Benefits,  (202) 
233-2092. 

SUPPLEMENTARY  INFORMATION:  The  VA 

is  proposing  an  amendment  to  38  CFR 
21.4135(p)  to  make  clear  that  when  an 
overpayment  of  educational  assistance 
allowance  is  due  solely  to  an 
administrative  error  or  error  in  judgment 
on  the  part  of  the  VA,  the  veteran's  or 
eligible  person's  award  of  educational 
assistance  allowance  will  be  terminated 
as  of  the  date  of  last  payment.  The  VA 
will  use  the  facts  found  to  apply  the 
other  paragraphs  in  §  21.4135  to 
overpayments  of  educational  assistance 
allowance  due  to  administrative  error 
on  the  part  of  schools  or  other  third 
parties. 

The  VA  has  determined  that  this 
proposed  amended  regulation  does  not 
contain  a  major  rule  as  that  term  is 
defined  by  E.0. 12291,  entitled  Federal 
Regulation.  The  regulation  will  not  have 
a  $100  million  annual  effect  on  the 
economy,  and  will  not  cause  a  major 
increase  in  costs  or  prices  for  anyone.  It 
will  have  no  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans  Affairs 
has  certified  that  this  proposed 
amended  regulation,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 


as  they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C  601-612. 
Pursuant  to  5  U.S.C.  605(b),  the  amended 
regulation,  therefore,  is  exempt  from  the 
intitial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  proposed  amended 
regulation  ejects  only  individuals.  It 
will  have  no  significant  economic 
impact  on  small  entities,  i.e.,  small 
businesses,  small  private  and  nonprofit 
organizations  and  small  governmental 
jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  proposed  amended 
regulation  is  64.111. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education,  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements,  Schools,  Veterans, 
Vocational  education,  Vocational 
rehabilitation. 

Approved:  November  16, 1987. 
Thomas  K.  Tumage. 

Administrator. 

PART  21— [AMENDED] 

In  38  CFR  Part  21,  Vocational 
Rehabilitation  and  Education,  §  21.4135 
is  proposed  to  be  amended  by  revising 
paragraph  (p)(2)  and  adding  an  authority 
citation  to  read  as  follows: 

§  21.4135    Discontinuance  dates. 

•  *        •        *        • 

(P)  *  *  * 

(2)  Date  of  last  payment  on  an 
erroneous  award  based  solely  on 
administative  error  by  the  VA  or  error  in 
judgment  by  the  VA. 

(Authority:  38  U.S.C.  3012(b)(10)  and  3013) 

•  •         •         *         • 

(FR  Doc.  87-28089  Filed  12-7-87;  8:45  am] 

BtLUNQ  CODE  S320-O1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3299-2] 

Approval  and  Promulgation  of 
Implementation  Plans  Approval  of  a 
Revision  to  ttie  Pennsylvania  SIP 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  This  Notice  proposes 
approval  of  a  revision  to  the 
Pennsylvania  State  Implementation  Plan 
(SIP).  Pennsylvania  has  revised  its 
regulations  to  conform  to  EPA's  stack 
height  regulation.  EPA  promulgated  the 
revised  stack  height  rule  on  July  8, 1985 
(50  FR  27892)  and  required  the  states  to 
revise  their  SIPs  by  April  8, 1986  to 
conform  to  the  rule.  Pennsylvania 
submitted  its  proposed  revision  on  April 
7, 1986. 

DATE:  Comments  must  be  received  on  or 
before  January  7, 1988. 
ADDRESSES:  Comments  may  be  mailed 
to  Joseph  Kunz,  Chief,  PA/WV  Section 
at  the  EPA,  Region  III  address  given 
below.  Copies  of  the  documents  relevant 
to  this  proposed  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Region  IIL  Air  Programs  Branch,  841 
Chestnut  Building,  Philadelphia,  PA 
19107,  Attn:  Esther  Steinberg  (3AM11); 
Pennsylvania  Department  of 
Environmental  Resources,  P.O.  Box 
2063,  Harrisburg,  PA  17120.  Attn:  Gary 
Triplett. 

FOR  FURTHER  INFORMATION  CONTACT 

Denis  Lohman  (3AM11),  PA/WV  Section 
at  the  EPA,  Region  III  address  given 
above  or  telephone  (215)  597-8375. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  123  of  the  Clean  Air  Act 
requires  EPA  to  promulgate  rules  to 
assure  that  the  degree  of  emission 
limitation  required  for  the  control  of  any 
air  pollutant  under  an  applicable  SIP  is 
not  affected  by  stack  heights  exceeding 
good  engineering  practice  (GEP)  height 
or  by  any  other  dispersion  technique. 

The  EPA  originally  promulgated 
regulations  to  implement  section  123 
requrements  on  February  8, 1982  (47  FR 
5864).  Those  regulations  were 
challenged  by  the  Sierra  Club  Legal 
Defense  Fund,  Inc.,  the  Natural 
Resources  Defense  Council,  Inc.,  the 


Commonwealth  of  Pennsylvania,  and  on 
October  11, 1983,  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  remanded 
portions  of  the  regulations  for 
reconsideration,  reversing  two  portions 
and  upholding  certain  others  [Sierra 
Club  v.  EPA,  719  F.  2d  436  (1983)].  The 
EPA  proposed  revisions  to  the  stack 
height  rules  on  November  9, 1984  (49  FR 
44878).  The  EPA  promulgated  final 
revisions  to  the  rules  on  July  8, 1985  (50 
FR  27892).  The  final  rules  contain 
changes  made  in  response  to  conunents 
submitted  on  the  proposal. 

Pursuant  to  section  406(d)(2)  of  tiie 
Clean  Air  Act,  the  July  8, 1985  Notice 
required  all  states  to  review  and  revise, 
as  necessary,  their  SIP's  to  include 
provisions  that  limit  stack  height  credits 
and  dispersion  techniques  in 
conformance  with  the  revised  rule. 
Pennsylvania  submitted  its  proposed 
revision  on  April  7, 1988.  Pennsylvania's 
revision  adopts  EPA's  new  definitions  of 
"dispersion  technique"  and  "good 
engineering  practice  stack  height"  by 
incorporating  the  provisions  by 
referencing  the  appropriate  action  of  the 
Code  of  Federal  Regulations  (40  CFR 
51.100  [formerly  §  51.1]  (gg),  (hh),  (ii),  (jj). 
and  (kk)  with  the  exceptions  permitted 
by  40  CFR  51.118(b)).  The  revision  does 
not  include  the  definitions  of  "Eaiission 
limitation"  and  "Stack"  which  were 
added  to  Part  51  with  the  Stack  Height 
Regulations  promulgated  on  February  8. 
1982  (47  FR  5868). 

The  revision  [formerly  §  51.12(k)]  also 
adopts  EPA's  revised  §  51.118(a)  and  (b) 
relating  to  stack  height  credits  for  hew 
or  revised  emission  limitations.  More 
detail  on  these  sections  may  be  found  in 
the  July  8, 1985  Notice  and  in  the  Code 
of  Federal  Regulations. 

On  March  11, 1986,  Pennsylvania 
submitted  a  letter  committing  the 
Department  of  Environmental  Resources 
to  conduct  new  source  review  in 
accordance  with  the  good  engineering 
practice  requirements  of  EPA. 
Pennsylvania's  regulations  in  25  PA 
Code  Chapter  127  require,  at  S  127.12(4) 
and  S  127.22(5),  that  new  sources  being 
revised  for  permits  comply  with  all 
requirements  promulgated  by  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency 
pursuant  to  provisions  of  the  Clean  Air 
Act  EPA  has  agreed  that  the  language 
of  Chapter  127,  along  with  the  lettter  of 
commitment,  satisfies  the  requirements 
of  40  CFR  Part  51,  Subpart  I  [formerly 
§  51.18]  for  applying  the  stack  height 
revision  to  new  source  review,  including 
the  definitions  of  emision  limitation  and 
stack  which  were  not  changed  in  the 
revised  regulation.  The  requirements  of 


§  127.12(4)  and  §  127.22(5)  make  those 
definitions  applicable  and  should  not 
result  in  enforcement  problems. 

The  April  7, 1986  submittal  also 
deletes  outdated  provisions  of  Chapter 
141  of  the  Pennsylvania  regulations 
pertaining  to  variances.  Namely, 
§§141.2  thru  141.7. 141.11  thru  141.13, 
141.21  thru  141.23, 141.31  thru  141.35,  and 
141.41  thru  141.44  have  been  deleted. 
These  provisions  date  back  to  the  basic 
1972  SIP  submittal  which  did  not  always 
provide  specific  schedules  for 
compliance  and  allowed  companies  to 
apply  for  "variances"  under  which 
specific  schedules  were  developed. 
These  variance  provisions  are  no  longer 
necessary  as  each  emission  regulation 
now  provides  a  final  compliance  date 
and  other  sections  of  the  Pennsylvania 
regulations  address  the  requirements 
and  procedures  for  source-specific 
extensions.  Therefore,  EPA  is  proposing 
to  approve  deletion  of  these  sections. 

Proposed  Action 

EPA  proposes  to  approve 
Pennsylvania's  April  7, 1986  submittal, 
in  its  entirety,  as  a  revision  of  the 
Pennsylvania  State  Implementation 
Plan.  This  action  is  being  processed  in 
parallel  with  Pennsylvania's  procedures 
for  adopting  stack  height  regulations. 
The  comments  received  as  a  result  of 
the  Pennsylvania  public  hearing  will  be 
considered  in  addition  to  comments 
solicited  by  this  Notice. 

Miscellaneous 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  CFR  Part  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  the 
Executive  Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control, 
intergovernmental  relations,  reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7642. 

Date:  September  24. 1986. 
lames  M.  Seif, 
Regional  A  dministrator. 

Editorial  note.  This  document  was  received 
at  the  Office  of  the  Federal  Register 
December  3. 1987. 
[FR  Doc.  87-28102  Filed  12-7-87;  8:45  amj 
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40  CFR  Part  721 
[OPTS-50564;  FRL-3299-5] 

1-0«canamlne,  N-Decyl-N-Metliyl-N- 
Oxide;  Proposed  Determination  of 
Significant  New  Uses 

AOCNCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule. 

summary:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  the  chemical  substance 
1-decanamine,  N-decyl-N-methyl-N- 
oxide  (CASRN:  100545-50-4]  which  was 
the  subject  of  premanufacture  notice 
(PMN)  P-86-566.  The  Agency  believes 
that  this  substance  may  be  hazardous  to 
the  environment  and  that  the  uses 
'      described  in  this  proposed  rule  may 
result  in  signiflcant  environmental 
exposure.  As  a  result  of  this  rule,  certain 
persons  who  intend  to  manufacture, 
import,  or  process  this  substance  for  a 
significant  new  use  would  be  required  to 
notify  EPA  at  least  90  days  before 
commencing  that  activity.  The  required 
notice  would  provide  EPA  with  the 
opportunity  to  evaluate  the  intended  use 
and,  if  necessary,  prohibit  or  limit  that 
activity  before  it  occiu-s. 
date:  Written  comments  should  be 
submitted  by  February  8, 1988. 
ADDRESS:  Since  some  comments  are 
expected  to  contain  confidential 
business  information,  all  conmients 
should  be  sent  in  triplicate  to:  Document 
Control  Officer  (TS-790),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-209,  401  M  St.,  SW., 
Washington,  DC  20460. 

Comments  should  include  the  docket 
control  number  OFrS-50564. 
Nonconfidential  versions  of  comments 
received  on  this  proposal  will  be 
available  for  reviewing  and  copying 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excludiiig  legal  holidays,  in  Rm. 
NE-G004  at  the  address  given  above. 
For  further  information  regarding  the 
submission  of  comments  containing 
confidential  business  information,  see 
Unit  X  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT. 
Edward  A.  Klein,  Director,  TSCA 
Assiostance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543, 401  M  St.. 
SW.,  Washington,  DC  20460,  Telephone: 
(202-554-1404). 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  a  proposed  significant 
new  use  rule  for  the  chemical  substance 
which  was  the  subject  of  PMN  P-86-566. 
The  Agency  believes  that  this  substance 
may  be  hazardous  to  the  environment 


and  that  the  uses  described  in  this 
proposed  rule  may  result  in  significant 
environmental  exposure. 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use,  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacttue, 
import,  or  process  the  substance  for  that 
use. 

Persons  subject  to  this  SNUR  would 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of  PMNs  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
section  5(b)  and  (d)(1),  the  exemptions 
authorized  by  section  5(h)  (1).  (2),  (3). 
and  (5),  and  the  regulations  at  40  CFR 
Part  720.  Once  EPA  receives  a  SNUR 
notice,  EPA  may  take  regulatory  action 
under  section  5{e),  5(f).  6,  or  7  to  control 
the  activities  on  which  it  has  received  a 
SNUR  notice.  If  EPA  does  not  take 
action,  section  5(g)  of  TSCA  requires  the 
Agency  to  explain  in  the  Federal 
Register  its  reasons  for  not  taking 
action. 

Persons  who  intend  to  export  a  ' 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  Part  707. 
Persons  who  intend  to  import  a 
substance  are  subject  to  the  TSCA 
section  13  import  certification 
requirements,  which  are  codified  at  19 
CFR  12.118  through  12.127  and  127.28. 
Persons  who  import  a  substance 
identified  in  a  final  SNUR  must  certify 
that  they  are  in  compliance  with  the 
SNUR  requirements.  The  EPA  policy  in 
support  of  the  import  certification 
requirements  appears  at  40  CFR  Part 
707. 

n.  Applicability  of  General  Provisions 

In  the  Federal  Register  of  September 
5, 1984  (49  FR  35011),  EPA  promulgated 
general  regulatory  provisions  applicable 
to  SNURs  (40  CFR  Part  721.  Subpart  A). 
The  general  provisions  are  discussed 
there  in  detail  and  persons  should  refer 
to  that  dociunent  for  further  information. 
EPA  is  proposing  that  these  general 
provisions  apply  to  this  SNUR.  On  April 
22, 1986,  EPA  proposed  revisions  to  the 
general  provisions  (51  FR  15104),  some 


of  which  would  apply  to  this  proposed 
SNUR. 

III.  Summary  of  This  Proposed  Rule 

The  chemical  substance  which  is  the 
subject  of  this  proposed  rule  is  identified 
as  1-decanamine.  N-decyl-N-methyl-N- 
oxide  [CASRN:  100545-50-4).  It  was  the 
subject  of  PMN  P-86-566.  EPA  is 
proposing  to  designate  the  following  as 
significant  new  uses  of  the  substance: 
any  use  in  laundry  or  dishwashing 
detergents. 

IV.  Background 

On  February  21. 1986,  EPA  received  a 
PMN  which  the  Agency  designated  as 
P-e6-566.  EPA  announced  receipt  of  the 
PMN  in  the  Federal  Register  of  March  7, 
1986  (51  FR  8009).  The  notice  submitter 
intends  to  manufactiu'e  the  substance 
for  use  as  an  ingredient  in  hair 
conditioner  formulations,  fabric 
conditioner  formulations,  and  hard- 
surface  cleaning  formulations,  and  as  a 
brake  fluid  corrosion  inhibitor. 

The  notice  submitter  claimed  the 
following  as  confidential  business 
information  (CBI):  production  volume, 
process  information,  use  concentration, 
and  exposure  and  release  estimates. 
Under  section  14(a)(4)  of  TSCA.  the 
Aency  may  disclose  CBI  when  relevant 
in  any  proceeding.  "[DJisclosure  in  such 
a  proceeding  shall  be  made  in  such 
manner  as  to  preserve  confidentiality  to 
the  extent  practicable  without  impairing 
the  proceeding."  EPA  is  not  convinced 
that  this  rulemaking  will  be  so  impaired 
by  these  claims  as  to  justify  disclosure 
of  CBI.  Therefore,  EPA  has  decided  not 
to  disclose  any  of  the  CBI  at  this  time. 
The  Agency  specifically  requests 
conunent  on  this  approach  for  this 
SNUR  rulemaking.  For  purposes  of 
clarity,  this  substance  will  be  referred  to 
by  its  chemical  name  and  PMN  number. 

The  Agency  is  concerned  that  P-86- 
566  may  present  risks  to  the 
environment.  The  Agency  is  specifically 
concerned  that  exposure  to  P-86-566  at 
surface  water  concentrations  above  2 
parts  per  billion  ("ppb")  might  induce 
adverse  effects  in  aquatic  organisms  in 
the  environment.  These  conclusions  are 
based  primarily  upon  three  submitted 
acute  ecotoxicity  studies  on  the  PMN 
substance  and  upon  structural  analogy 
of  the  PMN  substance  to  other  amine 
oxide  surfactants.  The  three  acute 
studies  on  the  PMN  substance  were 
conducted  on  algae,  daphnids,  and  fish. 
The  test  results  indicated  algae  as  the 
most  sensitive  species  with  a  96-hour  50 
percent  effects  concentrtiion  (ECm)  of 
200  ppb.  The  Agency,  therefore,  has 
applied  an  uncertainty  factor  of  100  to 
the  algal  EC«>  from  the  acute  studies  in 


deriving  an  environmental  concern  level 
of  2  ppb  for  chronic  toxicity. 

Although  the  Agency  identified 
potential  adverse  effects  of  P-86-n566.  no 
regulatory  action  was  taken  during  the 
PMN  review  period.  This  was  based 
upon  the  fact  that  the  Agency  does  not 
expect  the  uses  identified  by  the  notice 
submitter  in  the  PMN  to  result  in  surface 
water  concentrations  which  exceed  the 
abovementioned  2  ppb  level  of  concern 
for  aquatic  toxicity.  However,  during 
use  of  P-86-566  in  laundry  or 
dishwashing  detergents,  which  might 
result  in  greater  and  more  frequent 
releases  than  the  uses  described  in  the 
PMN.  the  Agency  believes  that 
significant  environmental  exposures 
might  occur. 

When  the  notice  submitter 
commences  commercial  manufacture  of 
the  substance  and  submits  a  Notice  of 
Commencement  of  Manufacture  to  EPA, 
the  Agency  will  add  the  substance  to  the 
TSCA  Chemical  Substance  Inventory. 
When  a  substance  is  listed  on  the 
Inventory,  other  persons  may 
manufacture,  import,  or  process  the 
substance  without  controls.  Therefore. 
EPA  is  proposing  to  designate  the  uses 
set  forth  in  proposed  §  721.780(a)(2)  as 
significant  new  uses  so  the  Agency  can 
review  those  uses  before  they  occur. 

Through  a  SNUR,  the  Agency  would 
ensure  that  all  manufacturers,  importers, 
and  processors  are  subject  to  similar 
reporting  requirements.  In  addition,  a 
SNUR  would  afford  EPA  the  opportunity 
to  review  exposure  and  toxicity 
information  on  the  substance  before  a 
significant  new  use  occurs  and.  if 
necessary,  take  action  to  ensure  that  the 
environment  will  not  be  exposed  to 
levels  of  P-86-566  that  are  potentially 
hazardous. 

V.  Determination  of  Proposed 
Significant  New  Uses 

To  determine  what  would  constitute 
significant  new  uses  of  this  chemical 
substance,  EPA  considered  relevant 
information  about  the  toxicity  of  the 
substance,  likely  exposures  and  releases 
associated  with  possible  uses,  and  the 
four  factors  listed  in  section  5(a)(2)  of 
TSCA.  Based  on  these  considerations, 
EPA  proposes  to  designate  the 
significant  new  uses  of  P-a6-566  as  set 
forth  in  proposed  §  721.780. 

VI.  Exemptions  to  Reporting 
Requirements 

EPA  has  codified,  in  S  721.19.  general 
exemption  provisions  covering  SNUR 
reporting.  On  a  case-by-case  basis,  the 
Agency  may  modify  these  provisions. 
However,  in  this  case,  the  Agency  is 
proposing  that  §  721.19  apply  in  its 
entirety. 


On  April  22, 1986,  EPA  issued 
amendments  to  40  CFR  Part  720,  the 
premanufacture  notification  rule  (51  FR 
15096),  including  revisions  of  5§  720.36 
and  720.78(b)  which  contain  detailed 
rules  for  the  section  5(h)  (3)  exemption 
for  chemical  substances  manufactured 
or  imported  in  small  quantities  solely  for 
research  and  development.  Because 
§§  720.36  and  720.78(b)  were  not  in 
effect  when  EPA  codified  §  721.19,  the 
Agency  has  relied  on  the  definition  of 
"small  quantities  solely  for  research  and 
development  in  i  720.3(cc)  and  section 
5(h)  (3)  of  TSCA  to  determine  whether 
activities  by  manufacturers,  importers, 
and  processors  of  substances  identified 
in  SNURs  qualify  under  this  exemption. 
On  April  22, 1986,  EPA  proposed 
amendments  to  40  CFR  Part  721  which 
would  redesignate  §  721.19  as  9  721.18 
and  which  would  contain  a  new  §  721.19 
establishing  detailed  rules  for  the 
section  5(h)  (3)  exemption  for  SNURs 
and  which  would  ultimately  apply  to 
this  SNUR.  The  proposed  new  i  721.19 
is  similar  to  the  revised  §§  720.36  and 
720.78(b).  Until  the  SNUR  amendments 
are  promulgated,  manufacturers, 
importers,  and  processors  of  chemical 
substances  identified  in  SNURs  may 
look  to  S§  720.36  and  720.78(b)  and  the 
proposed  new  S  721.19  for  guidance  in 
complying  with  the  section  5ni)  (3) 
exemption. 

Section  §  721.19(g)  of  the  general 
SNUR  provisions  exempts  persons  from 
SNUR  reporting  when  they  manufactiu'e 
(the  term  manufacture  includes  import) 
or  process  the  substance  solely  for 
export  and  label  the  substance  in 
accordance  with  section  12(a)(1)(B)  of 
TSCA.  TTie  term  "manufacture  solely  for 
export"  is  defined  in  §  720.3(8)  of  the 
PMN  rule;  an  amendment  clarifying  this 
definition  was  issued  on  April  22, 1988 
(51  FR  15096).  The  term  "process  solely 
for  export"  is  defined  in  §  721.3  of  the 
general  SNUR  provisions  in  a  similar 
fashion.  Thus  persons  would  be  exempt 
from  reporting  under  this  SNUR  if  they 
manufacture  or  process  the  substance 
solely  for  export  from  the  U.S.  under  the 
following  restrictions:  (1)  There  is  no  use 
of  the  substance  in  the  U.S.  except  in 
small  quantities  solely  for  research  and 
development;  (2)  processing  is  restricted 
to  sites  under  the  control  of  the 
manufacturer  of  processor;  and  (3) 
distribution  in  commerce  is  hmited  to 
purposes  of  export  or  processing  solely 
for  export.  If  a  person  manufactured  or 
processed  the  substance  both  for  export 
and  for  use  in  the  U.S.,  the 
manufacturing  or  processing  would  be 
for  use  in  the  U.S.  regardless  of  whether 
any  quantity  of  the  substance  were 
exported  at  the  same  time  or  at  a  later 
date. 


VII.  Applicability  of  Proposed  Rule  to 
Uses  Occurring  Before  Promulgation  of 
Final  Rule 

To  establish  a  significant  new  use 
rule,  the  Agency  must  determine  that  the 
use  is  not  ongoing.  In  this  case,  the 
chemical  substance  in  question  has  just 
undergone  premanufacture  review. 
When  the  notice  submitter  begins 
manufacture  of  the  substance,  the 
submitter  will  send  EPA  a  Notice  of 
Commencement  of  Manufacture  and  the 
substance  will  be  added  to  the 
Inventory.  The  notice  submitter 
indicated  that  it  did  not  intend  to 
undertake  the  activities  designated  in 
this  proposal  as  signficant  new  uses, 
and  EPA  has  no  indication  that  the 
submitter  will  do  so  contrary  to  its 
original  intent.  Therefore,  at  this  time, 
the  Agency  has  concluded  that  these 
uses  are  not  ongoing.  However,  EPA 
recognizes  that  once  the  chemical 
substance  identified  in  this  SNUR  is 
added  to  the  Inventory,  it  may  be 
manufactured,  imported,  or  processed 
by  other  persons  for  a  significant  new 
use  as  defined  in  this  proposal  before 
promulgation  of  the  rule. 

EPA  believes  that  the  intent  of  section 
5(a)  (1)  (B)  is  best  served  by  designating 
a  use  as  a  significant  new  use  as  of  the 
proposal  date  of  the  SNUR  rather  than 
as  of  promulgation  of  the  final  rule.  If 
uses  begun  during  the  proposal  period  of 
a  SNUR  were  considered  ongoing,  any 
person  could  defeat  the  SNUR  by 
initiating  a  proposed  significant  new  use 
before  the  rule  became  final.  This  would 
make  it  extremely  difficult  for  the 
Agency  to  establish  SNUR  notice 
requirements. 

Thus,  persons  who  begin  commercial 
manufacture,  importation,  or  processing 
of  P-86-566  for  a  signficant  new  use 
between  proposal  and  promulgation  of 
this  SNUR  would  have  to  cease  any 
such  activity  before  the  effective  date  of 
this  rule.  To  resume  their  activities, 
these  persons  would  have  to  comply 
with  all  applicable  SNUR  notice 
requirements  and  wait  until  the  notice 
review  period,  including  all  extensions, 
expires. 

EPA  recognizes  that  this 
interpretation  of  TSCA  may  disrupt  the 
commercial  activities  of  persons  who 
begin  to  manufacture,  import,  or  process 
the  substance  for  a  significant  new  use 
during  the  proposal  period.  However, 
this  proposal  constitutes  notice  of  that 
potential  disruption;  and.  persons  who 
commence  a  proposed  significant  new 
use  do  so  at  their  own  risk. 

The  Agency,  not  wishing  to 
unnecessarily  disrupt  the  commercial 
activities  of  persons  who  manufacture. 
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import,  or  process  for  a  proposed  I 
signincant  new  use  prior  to 
promulgation  of  a  final  SNUR,  has 
proposed  a  new  §  721.18(h)  in  Subpart  A 
of  40  CFR  Part  721  (51  FR  15104)  to  allow 
for  advance  SNUR  compliance  (i.e., 
compliance  prior  to  the  date  of 
promulgation).  I 

Vni.  Test  Data  and  Other  Information 

EPA  recognizes  that,  under  TSCA 
section  5.  persons  are  not  required  to 
develop  any  particular  test  data  before 
submitting  a  significant  new  use  notice. 
Rather,  persons  are  only  required  to 
submit  test  data  in  their  possession  or 
control  and  to  describe  any  other  data 
known  to  or  reasonably  ascertainable 
by  them.  However,  in  view  of  the 
potential  environmental  risks  that  may 
be  posed  by  a  significant  new  use  of  this 
substance,  EPA  encourages  potential 
SNUR  notice  submitters  to  conduct  tests 
that  would  permit  a  reasoned  evaluation 
of  the  potential  risks  posed  by  this 
substance  when  utilized  for  an  intended 
use.  The  Agency  believes  that  the 
results  of  a  daphnid  chronic  toxicity  test 
and  a  fish  early  life  stage  toxicity  test 
would  adequately  characterize  possible 
chronic  ecotoxicity  effects  of  the 
substance.  "iTiese  studies  may  not  be  the 
only  means  of  addressing  the  potential 
risks.  SNUR  notices  submitted  for 
significant  new  uses  without  such  test 
data  may  increase  the  likelihood  that 
EPA  will  take  action  under  section  5(e). 

EPA  encourages  persons  to  consult 
with  the  Agency  before  selecting  a 
protocol  for  testing  the  substance.  As 
part  of  this  optional  prenotice 
consultation,  EPA  will  discuss  the  test 
data  it  believes  necessary  to  evaluate  a 
significant  new  use  of  the  substance. 
Test  data  should  be  developed 
according  to  TSCA  Good  Laboratory 
Practice  Standards  at  40  CFR  Part  792. 
Failure  to  do  so  may  lead  the  Agency  to 
find  such  data  to  be  insufficient  to 
reasonably  evaluate  the  environmental 
effects  of  the  substance. 

EPA  urges  SNUR  notice  submitters  to 
provide  detailed  information  on 
environmental  releases  that  will  result 
^m  the  significant  new  uses.  In 
addition,  EPA  encourages  persons  to 
submit  information  on  potential  benefits 
of  the  substance  and  information  on 
risks  posed  by  the  substance  compared 
to  risks  posed  by  substitutes. 

IX.  Economic  Analysis  ! 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  or  processors 
of  this  chemical  substance.  The 
Agency's  complete  economic  anlysis  is 
available  in  the  public  record  for  this 


rule  (OPTS-50564).  This  economic 
analysis  is  summarized  below. 

The  only  direct  costs  that  will 
definitely  occur  as  a  result  of  the 
promulgation  of  this  SNUR  will  be  EPA's 
costs  of  issuing  and  enforcing  the  SNUR. 
It  is  estimated  that  the  Agency  costs  of 
issuing  a  SNUR  are  $10,504  to  $20,488. 
While  enforcement  costs  may  also  be 
incurred,  the  Agency  cannot  quantify 
them  at  this  time. 

Subsequent  to  promulgating  the 
SNUR,  the  Agency  believes  that  there 
would  be  three  possible  outcomes  for 
companies  that  would  manufacture, 
import,  process,  distribute  in  commerce, 
or  dispose  of  the  substance.  The 
companies  could:  (1)  Manufacture, 
import,  process,  distribute  in  commerce, 
use  or  dispose  of  the  substance  within 
the  limits  of  this  SNUR:  (2)  manufacture, 
import,  process,  distribute  in  commerce, 
or  dispose  of  the  substance  under 
circumstances  requiring  the  submission 
of  a  SNUR  notice;  or  (3)  not 
manufacture,  import,  process,  distribute 
in  commerce,  use,  or  dispose  of  the 
substance.  The  costs  of  these  outcomes 
are  summarized  below. 

If  a  compnay  decides  to  manufacture, 
import,  process,  distribute  in  commerce, 
use.  or  dispose  of  P-86-566  within  the 
limits  of  this  SNUR.  it  will  not  incur  the 
cost  of  submitting  a  SNUR  notice.  No 
other  direct  costs  would  be  incurred 
since  the  SNUR  does  not  impose  any 
such  costs  (e.g.  protective  equipment, 
toxicity  testing). 

If  the  company  intends  to  produce  the 
PMN  substance  not  under  the  terms  of 
the  SNUR,  it  will  incur  the  cost  of  filing 
a  SNUR  notice  ($l,400-$8.000).  The 
company  may  also  incur  up  to  a  3.2 
percent  reduction  in  profits  due  to 
delays  in  manufacture  or  processing, 
and  the  cost  of  regulatory  follow-up.  if 
any. 

EPA  recognizes  that  persons  are  not 
required  to  develop  any  particular  test 
data  before  submitting  a  SNUR  notice. 
However,  the  Agency  believes  that  the 
results  of  a  daphnid  chronic  toxicity  test 
($9,500)  and  a  fish  early  life  stage 
toxicity  test  ($18,800)  could  characterize 
possible  chronic  ecotoxicity  effects  of 
the  substance. 

If  a  company  chooses  to  perform  these 
tests,  it  would  incur  the  cost  of  testing 
($28,300),  the  cost  of  filing  the  SNUR 
notice,  the  delay  costs,  and  the  cost  of 
regulatory  follow-up,  if  any. 

Some  companies  could  find  the  cost  of 
controlling  releases  of  the  PMN 
substance,  associated  with  a  "new"  use, 
or  potential  testing  costs  too  expensive 
to  justify.  Under  this  outcome  a 
company  would  not  incur  any  direct 
costs  as  a  result  of  the  SNUR.  The 
company  and  society,  however,  could 


lose  any  potential  benefits  that  would 
have  been  derived  from  the  "new"  use 
of  the  PMN  substance. 

The  Agency  has  not  quantified  the 
benefits  of  the  proposed  SNUR.  In 
general,  however,  benefits  will  accrue  if 
the  proposed  action  leads  to  the 
identification  and  control  of 
unreasonable  risks  before  significant 
environmental  effects  occur.  The 
proposal  and  promulgation  of  the  SNUR 
provide  benefits  to  society  by 
minimizing  or  eliminating  potential 
environmental  effects  for  this  chemical 
substance. 

X.  Confidential  Business  Information 

Any  person  who  submits  comments 
which  the  person  claims  as  CBI  must 
mark  the  comments  as  "confidential." 
"trade  secret."  or  other  appropriate 
designation.  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  Part  2.  EPA 
requests  that  any  person  submitting 
confidential  comments  prepare  and 
submit  a  sanitized  version  of  the 
comments  which  EPA  can  place  in  the 
public  file. 

XI.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50564).  The  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  proposed  rule.  EPA  will 
supplement  the  record  with  additional 
information  as  it  is  received.  The  record 
now  includes  the  following: 

1.  The  PMN  for  the  substance. 

2.  The  Federal  Register  notice  of 
receipt  of  the  PMN. 

3.  This  proposed  rule. 

4.  The  economic  analysis  of  the 
proposed  rule. 

5.  The  toxicology  support  document. 

6.  The  engineering  support  document 
The  Agency  will  accept  additional 

materials  for  inclusion  in  the  record  at 
any  time  between  this  proposal  and 
designation  of  the  complete  record. 

EPA  will  identify  the  complete 
rulemaking  record  by  the  date  of 
promulgation.  A  public  version  of  this 
record  containing  sanitized  copies  from 
which  CBI  has  been  deleted  is  available 
to  the  public  in  the  OTS  Public 
Information  Office  from  6  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays.  The  OTS  Public  Information 
Office  is  located  in  Rm.  NE-G004.  401  M 
St..  SW..  Washington,  DC. 


XII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore,  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  rule  is  not  a  "major 
rule"  because  it  will  not  have  an  effect 
on  the  economy  of  $100  million  or  more, 
and  it  will  not  have  a  significant  effect 
on  compefition,  costs,  or  prices.  While 
there  is  no  precise  way  to  calculate  the 
total  annual  cost  of  compliance  with  this 
proposed  rule.  EPA  believes  that  the 
cost  would  be  low.  EPA  believes  that, 
because  of  the  nature  of  the  proposed 
rule  and  the  substance  involved,  there 
would  be  few  significant  new  use 
notices  submitted.  Furthermore,  while 
the  expense  of  a  notice  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  would  be  limited  because  such 
factors  are  unlikely  to  discourage 
innovation  that  has  high  potential  value. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  605(b).  EPA  has  determined  that 
this  proposed  rule  would  not.  if 
promulgated,  have  a  significant  impact 
on  a  substantial  number  of  small 
businesses.  The  Agency  cannot 
determine  whether  parties  affected  by 
this  proposed  rule  are  likely  to  be  small 
businesses.  However.  EPA  expects  to 
receive  few  SNUR  notices  for  the 
substance.  Therefore,  the  Agency 
believes  that  the  number  of  small 
businesses  affected  by  this  rule  would 
not  be  substantial  even  if  all  the  SNUR 
notice  submitters  were  small  firms. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq.  and  has  assigned 
OMB  control  number  2070-0012  to  this 
proposed  rule.  Comments  on  these 
requirements  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  marked  Attention:  Desk 
Officer  for  EPA.  The  final  rule  package 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals.  Environmental  protection. 
Hazardous  substances.  Recordkeeping 


and  reporting  requirements.  Significant 
new  uses. 

Dated:  November  27.  ig87. 
Victor  |.  iCimm, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
Part  721  be  amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  Part  721 
would  confinue  to  read  as  follows: 

Authority:  15  U.S.C.  2804  and  2607. 

2.  By  adding  a  new  §  721.780  to  read 
as  follows: 

9  721.780    1-Decanamin«,  N-<i•cyl4^ 
methyl-N-oxide. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  following  chemical 
substance  referred  to  by  its  chemical 
name  and  CAS  number  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section:  1- 
Decanamine,  N-decyl-N-methyl-N-oxide 
(CASRN:  100545-5O-4]. 

(2)  The  significant  new  uses  are:  use 
in  laundry  or  dishwashing  detergents. 

(b)  [Reserved] 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2070- 
0012) 

[FR  Doc.  87-28104  Filed  12-7-87;  B:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  3450 
[AA-660-07-4121-02] 

Management  of  Existing  Leases 
Amendment  Concerning  the 
Procedures  for  Readjustment  of  Lease 
Terms 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Proposed  rulemaking. 

summary:  This  proposed  rulemaking 
would  eliminate  the  process  in  43  CFR 
Part  3450  of  the  existing  regulations  for 
filing  an  objection  to  the  lease  terms  and 
conditions  mandated  by  law  or  required 
by  existing  regulations  for  a  readjusted 
coal  lease.  While  continuing  the 
language  in  the  existing  regulations 
which  provides  a  30-day  review  period 
of  a  lease  readjustment  by  the  Attorney 
General  of  the  United  States,  the 
proposed  rulemaking  also  would  make  a 
technical  amendment  which  would 


provide  that  the  readjusted  lease  terms 
and  conditions  become  effective  on  the 
anniversary  date  of  the  Federal  coal 
lease.  The  proposed  rulemaking  would 
eliminate  the  existing  provision  that 
allows  rentals  and  royalties  set  in  the 
readjusted  lease  to  accrue  unpaid  during 
the  pendency  of  an  appeal  of  the 
readjustment  before  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  the  Interior  and  would 
require  that  the  readjusted  rates  be  paid 
during  the  pendency  of  any  appeal. 

DATE  Comments  should  be  submitted 
by  February  8. 1988.  Comments  received 
or  postmarked  after  the  above  date  may 
not  be  considered  in  the  decisionmaking 
process  on  the  issuance  of  a  final 
rulemaking. 

ADDRESS:  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management,  Room  5555.  Main  Interior 
Bldg..  1800  C  Street  NW..  Washington, 
DC  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.).  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  W.  Politzer.  (202)  343-7722,  or 
Pamela  J.  Lewis.  (202)  343-7722. 

SUPPLEMENTARY  INFORMATION:  Section  6 
of  the  Federal  Coal  Leasing 
Amendments  Act  of  1976,  as  amended 
(90  Stat.  1083  - 1092)  amended  section  7 
of  the  Mineral  Leasing  Act  of  1920,  as 
amended  and  supplemented  (30  U.S.C 
207)  to  require  that  Federal  coal  leases 
be  readjusted  to  a  production  royalty 
rate  of  not  less  than  12  V^  percent  of  the 
gross  value  of  all  coal  mined.  However, 
the  Secretary  of  the  Interior  was  given 
the  discretion  to  set  a  lesser  royalty  rate 
12  Vi  percent  for  coal  recovered  by  using 
underground  methods.  A  production 
royalty  of  8  percent  of  the  gross  value  of 
coal  mined  using  underground  methods 
is  currently  provided  for  in  43  CFR 
Subparts  3451  and  3473. 

Federal  lessees  have  routinely 
objected  to  the  readjusted  lease  terms 
and  conditions,  basing  their  objections 
on  the  view  that  the  Office  of  the 
Solicitor,  Department  of  the  Interior,  has 
misinterpreted  the  provisions  of  section 
6  of  the  Federal  Coal  Leasing 
Amendments  Act.  The  Office  of  the 
Solicitor  has  interpreted  section  6  of  the 
Act  as  requiring  that  the  readjusted 
terms  and  conditions  of  all  Federal  coal 
leases  issued  prior  to  August  4. 1976, 
and  subject  to  readjustment  of  their 
terms  and  conditions  after  that  date, 
must  comply  with  the  requirements  of 
the  Federal  Coal  Leasing  Amendments 
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Act  (Solicitor's  OpmioB  M-38939,  flB  LD. 
1003(1961)). 

A  Federal  lessee  pursues  an  obfeotion 
to  the  readfusted  lease  tenns  and 
conditioas  of  a  Federal  coal  lease  bfy 
niii^  those  obfectkns  witfa  the  Bureau 
of  Land  Manageaaent  State  Director  that 
was  responsible  for  isstang  the 
readjustraeot  decisioo.  The  objections 
are  carefully  reviewed  and  are  either 
dismissed  or  affirmed,  depending  on  the 
evidence  presented  on  the  issaes  raised 
in  the  objectioa.  The  obiectiooa  made  to 
readjusted  lease  terms  and  conditions 
required  by  either  law  or  provisions  of 
existing  regulations  are  routinely 
dismissed  by  the  Bureau. 

The  proposed  rulemaking  would 
eliminate  the  process  under  which  a 
Federal  coal  lessee  Hies  objections  to 
those  readjusted  terms  and  conditions 
that  are  mandated  by  either  law  or 
existing  regulations.  Reodjusted  tenns 
and  conditions  become  applicable  to 
pre-Federal  Coal  Leasing  Amendments 
Act  Federal  leases  upon  their  first 
adjustment  under  the  Act.  Standard 
lease  terms  and  conditions  are  not 
subject  to  objection  by  the  lessee 
because  they  have  already  been  the 
subject  of  public  review  and  comment 
under  the  Administrative  Procedures 
Act  (40  U.S.C  760  et  seq.)  (See  the  Fmal 
Federal  Coal  Lease  Form,  Part  I, 
sections  1  and  2.  and  Part  11,  sections  1 
through  14).  Therefore,  the  change  made 
by  the  proposed  nilemaking  would 
remove  from  the  existing  objection  I 
process  those  standard  lease  terms 
required  by  regulations  implementiBg  a 
statutory  mandate  that  become  part  of  a 
readjusted  lease. 

The  elimination  of  the  provisions 
allowing  an  objection  to  lease  terms  and 
conditions  set  by  law  or  regulations  for 
readjusted  ooal  leases  should  result  in 
cost  savings  by  die  Boreau  of  Land 
Management  It  is  estimated  that  the 
administrative  costs  incurred  by  the 
Bureau  in  processing  objections  to 
readjusted  Federal  coal  leases  will  be 
decreased  by  approximately  $80,000 
each  Fiscal  Year.  | 

The  proposed  ralemaking  would 
remove  the  provision  in  the  existing 
regulations  that  allows  the  accroal  of 
rentals  and  ro]falties  daring  the 
pendency  of  an  appeal  of  a  lease    | 
readjustment.  This  change  is  being 
proposed  because  of  a  determination  by 
the  Bureau  of  Land  M»Migement  that 
there  is  no  basis  in  law  for  allowing 
readinated  rentals  and  royalties  to 
accrue  daring  the  pendency  of  an 
appeal.  Therefore,  it  is  appropriate  that 
the  United  States  be  paid  the  readjusted 
rentals  and  royalties  as  soon  as  the 
readjustment  becomes  effective  and  this 


prof>osed  roiemaking  would  require  such 
payments. 

This  proposed  mfemaking  would  not 
change  the  existing  process  for 
resolution  of  differences  over 
discretionary  terms  and  cooditiona. 
These  issues  will  continue  to  be 
resolved  through  ne^tiations  between 
Federal  coal  lessees  and  the  Bureau  of 
Land  Management  State  offices 
responsible  for  the  readjusted  lease.  If 
negotiations  do  not  result  in  a 
satisfactory  resolution  of  die  issues  in 
controversy,  the  Federal  coal  lessee  will 
continue  to  have  the  right  to  appeal 
discretionary  lease  stipulations  under  43 
CFR  Part  4. 

The  US.  Court  of  Aiqwals  for  the 
Tenth  Circuit  has  held  that  die 
mandatory  terms  and  conditions 
established  by  aection  6  of  the  Federal 
Coal  Leasing  Amendments  Act  of  1976 
must  be  included  in  a  coal  lease  at  the 
time  of  readjustment  (( Wyoming  Corp. 
V.  Hodei  816  F.  2d  406  (10th  Or.  1«67): 
Coastal  States  Energy  Ca  v.  HodeJ  816 
F.  2d  802  (10th  Or.  1967)).  FMC 
Wyoming  Corp.  has  not  petitioned  the 
U.S.  Supreme  Court  to  review  the 
decision  of  the  10th  Circuit  Court  of 
Appeals.  There  are  several  other 
lawsuits  pending  which  also  challenge 
lease  readjustments.  The  outcome  of 
these  cases  will  not  affect  this  proposed 
rulemaking. 

Those  lease  temu  and  conditions 
which  the  court  rule  must  be  established 
on  a  case-by-case  basis  are  subject  to 
the  objection  process  set  out  in  the 
proposed  nderaakiog.  lliose  terms  and 
conditions  which  the  courts  rule  are 
mandated  by  the  law  or  which  they  rule 
are  reasonable  will  be  effective  upon 
readjustment  under  the  language  of  Aie 
proposed  rulemaking. 

The  principal  authors  of  this  proposed 
rulemaking  are  Pamela ).  Lewis  and 
Allen  B.  Agnew.  Division  of  Solid 
Mineral  Operations,  Bureau  of  Land 
Management,  assisted  by  other  Bureau 
field  and  Washington  Office  staff,  the 
staff  of  the  Division  of  Legislation  and 
Regulatory  Management.  Bureau  of  Land 
Management,  and  the  staff  of  the  Office 
of  the  Solicitor,  Department  of  the 
Interior. 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Fedo-al  action  significantiy  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  porsuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)]  u  required. 

The  Department  of  the  Interior  has . 
determined  that  diis  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  it  wilt  not  have  a  significant 


economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  US.C  601  et  seq.). 

The  economic  impacts  of  this 
proposed  rulemaking  will  not  exceed  the 
economic  threshold  of  Executive  Order 
12291  and  the  rulemaking  will  impact  all 
lessees  equally,  regardless  of  their  size. 

This  rulemaking  contains  no 
information  collection  requirements  that 
require  die  approval  of  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507. 

List  of  SubJMrts  in  43  CFR  Part  3«t 

Coal,  Government  contracts. 
Inteigovemmental  relations.  Mines, 
Public  lands — mineral  resources. 
Reporting  and  recordkeeping 
requirements. 

Under  the  authority  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  and 
supplemented  (30  U.S.C  181  et  seq.).  Ute 
Mineral  Leasing  Act  for  Acquired  Lands 
of  1947.  as  amended  {30  U.S.C  351^359). 
the  Multiple  Mineral  Devek>pment  Act 
(30  UJ&.C.  521^531).  Uie  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C  1201  et  seq.)  and  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1701  et  seq.),  it  is  proposed  to 
amend  Part  3450,  Group  340a 
Subchapter  C  Chapter  II  of  Tide  43  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 

PART  S4S0-{  AMENDED] 

1.  The  audiority  citation  for  Part  3450 

continues  to  read: 

Aniharity:  30  U.S.C.  ISl  et  seq.;  30  U.S.C. 
351-dSe;  30  U.S.C.  5«-531;  30  U5.C.  1201  et 
seq.:  and  43  U.S.C.  1701  et  seq. 

2.  Section  3451.2  (b),  (c).  and  (e)  are 
revised  to  read: 


S34S1.1 

terms. 


(b)  The  notice  transmitting  the 
readjusted  lease  terms  and  conditions  to 
the  le9see(s)  of  record  shall  constitute 
the  final  action  of  die  Department  of  the 
Interior  on  all  the  provisions,  except  any 
special  stipulations,  contained  in  a 
readjusted  coal  lease.  Procedtves  shall 
be  provided  in  the  notice  to  the  Iessee(8) 
for  filing  objections  to  terms  and 
conditions  not  required  by  statute  or 
regulation  such  as  special  stipulations. 
The  effective  date  of  die  readjusted 
lease  shall  not  be  affected  by  the  fifing 
of  an  objectionls)  to  any  special 
stipulations  that  might  be  contained  in 
the  readjusted  lease. 

(c)  The  readjusted  lease  terms  and 
conditioRS  shall  become  effective  on  the 
anniversary  date  of  the  readjusted  lease 
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or  30  days  after  the  authorized  officer 
notifies  the  Attorney  General  of  the 
United  States  of  the  proposed 
readjustment,  whichever  is  later. 
*        *        •        *        • 

(e)  All  of  the  readjusted  lease  terms 
and  conditions  including,  but  not  limited 
to,  the  reporting  and  payment  of  rental 
and  royalty  to  the  appropriate  agency 
when  due.  shall  be  effective  pending  the 
outcome  of  an  appeal  of  the  readjusted 
lease. 

).  Steven  Griles, 

Assislant  Secretary  of  the  Interior. 
November  13, 1987. 

(FR  Doc.  87-28118  Filed  12-7-87;  8:45  am) 

BILUNG  CODE  4310-S4-M 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  572 
[Docket  No.  87-24] 

Foreign-to-ForeIgn  Agreements; 
Exemption 

agency:  Federal  Maritime  Commission. 
action:  Notice  of  proposed  rulemaking. 
summary:  The  Federal  Maritime 
Commission  proposes  to  amend  its 
regulations  governing  the  filing  of 
agreements  submitted  to  the 
Commission  pursuant  to  section  5  of  the 
Shipping  Act  of  1984.  This  proposed 
amendment  of  Part  572  would  add  a  new 
exemption  for  certain  foreign-to-foreign 
carrier  agreement  authority  in 
contiguous  trades.  The  proposed  rule 
would  exempt  eligible  agreements,  that 
are  filed  with  the  Commission,  from 
notice,  waiting  period,  and  information 
requirements  of  the  Act  and  of  this  part. 
The  purpose  of  the  proposed  exemption 
is  to  promote  international  comity, 
eliminate  delay  in  agreement 
effectiveness,  lessen  costs  to  parties, 
and  conserve  Commission  resources. 
dates:  Comments  (original  and  15 
copies]  ae  due  on  or  before  February  8. 
1988. 

ADDRESS:  Send  comments  to:  Joseph  C. 
Polking,  Secretary  Federal  Maritime 
Commission,  1100  L  Street  NW.. 
Washington.  DC  20573,  (202)  523-5725. 
FOR  FURTHER  INFORMATION  CONTACT 

Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission.  1100  L 
Street  NW..  Washington.  DC  20573. 
(202)  523-5740. 
Austin  L.  Schmitt.  Director,  Bureau  of 
Trade  Monitoring,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573,  (202)  523-5787. 
SUPPI^MENTARY  INFORMATION:  The 
Federal  Maritime  Commission  is 
proposing  a  rule  which  would  exempt 


certain  ocean  common  carrier 
agreements,  involving  foreign-to-foreign 
transportation  movements,  from  certain 
statutory  and  regulatory  requirements. 
A  discussion  of  the  jurisdictional  basis 
and  the  regulatory  purpose  of  this 
proposed  exemption  follows. 

I.  Jurisdiction  Over  Foreign-to-Foraign 
Agreements 

The  Shipping  Act  of  1984  ("the  Act"  or 
"die  1984  Act"),  46  U.S.C.  app.  1701- 
1720,  makes  certain  carrier  agreements 
subject  to  the  jurisdiction  of  die  Federal 
Maritime  Commission.  In  order  for  the 
Act  to  apply  to  a  carrier  agreement,  two 
jurisdictional  elements  must  be  present. 
The  first  jurisdictional  element  is  that 
the  parties  to  the  agreement  must  meet 
the  statutory  definition  of  an  "ocean 
common  carrier."  Section  3(18)  of  die 
Act  46  U.S.C.  app.  1702(18),  defines  an 
"ocean  common  carrier"  as  follows: 

"Ocean  common  carrier"  means  a  vessel- 
operating  common  carrier. 

This  definition  on  "ocean  common 
carrier"  is,  in  turn,  expanded  by  the 
basic  definition  of  a  "common  carrier" 
contained  in  section  3(6)  of  the  Act.  46 
U.S.C.  app.  1702(6).  which  states  in 
relevant  part: 

"Common  carrier"  means  a  person  holding 
itself  out  to  the  general  public  to  provide 
transportation  by  water  of  passengers  or 
cargo  between  the  United  States  and  a 
foreign  country  for  compensation  that — 

(A)  Assumes  responsibility  for  the 
transportation  from  the  port  or  point  of 
receipt  to  the  port  or  point  of  destination,  and 

(B)  Utilizes,  for  al!  or  part  of  that 
transportation,  a  vessel  operating  on  the  high 
seas  or  the  Great  Lakes  between  a  port  in  the 
United  States  and  a  port  in  a  foreign  country, 
except  that  the  term  does  not  include  a 
common  carrier  engaged  in  ocean 
transportation  by  ferry  boat,  ocean  tramp,  or 
chemical  parcel-tanker. 

The  second  jurisdictional  element  is  that 
the  subject  matter  of  the  agreement  must 
include  an  activity  described  in  section 
4(a)  of  die  Act,  46  U.S.C.  app.  1703(a). 
Seven  categories  of  agreements  are 
listed  in  section  4(a).  ' 


'  One  of  these  categories  applies  to  agreements  to 
"control,  regulate  or  prevent  competition  in 
international  ocean  transportation."  46  U.S.C.  app. 
1703(a)(6).  With  regard  to  this  category,  the  Report 
of  the  Senate  Committee  on  Commerce.  Science, 
and  Transportation  ("Senate  Report")  states:  "The 
immunity  granted  herein  is  coextensive  with  the 
scope  of  the  antitrust  laws."  S.  Rep.  No.  3. 98lh 
Cong..  1st  Sess.  22  (1983).  The  legislative  history 
thus  suggesU  that  the  1984  Act  was  intended  to 
preclude  any  gap  in  antitrust  immunity. 


Section  5(a)  of  the  Act.  46  U.S.C.  app. 
1704(a),  requires  that  agreements 
covered  by  section  4  be  filed  with  the 
Commission,  and  section  6  of  the  Act,  48 
U.S.C.  app.  1705,  establishes  a  procedure 
for  notice,  review,  and  effectiveness  of 
file  agreements.  An  agreement  that  has 
been  filed  and  become  effective  is 
exempt  from  the  antitrust  laws  pursuant 
to  section  7(a)(1)  of  the  Act,  46  U.S.C. 
app.  1706(a)(1). 

Foreign-to-foreign  carrier  agreements 
are  those  agreements  by  or  among 
ocean  common  carriers  that  relate  "to 
transportation  to  be  performed  within  or 
between  foreign  countries."  46  U.S.C. 
app.  1704(a).  These  agreements  are 
expressly  excepted  from  the  mandatory 
filing  requirements  of  section  5(a]  of  the 
Act  and  have  qualified  immimity  from 
the  antitrust  laws  under  section  7(a)(3) 
of  the  Act,  46  U.S.C.  app.  1706(a)(3). 
Section  7(a)(3)  states: 

The  antitrust  laws  do  not  apply  to — 

(3)  Any  agreement  or  activity  that  relates 
to  transportation  services  «vithin  or  between 
foreign  countries,  whether  or  not  via  the 
United  States,  unless  that  agreement  or 
activity  has  a  direct,  substantial,  and 
reasonably  foreseeable  effect  on  the 
commerce  of  the  United  States. 

(Emphasis  added).  It  is  important  to  note 
that  the  section  7(a)(3)  antitrust 
immunity  for  foreign-to-foreign 
agreements  is  limited,  and  that  it  does 
not  shield  such  agreements  when  they 
have  a  "direct,  substantial,  and 
reasonably  foreseeable  effect"  on  the 
commerce  of  the  United  States. 
Congress  may  have  intended, 
however,  to  permit  a  grant  of  antitrust 
immunity  if  exposure  exists.  This  would 
allow  ocean  common  carriers  that  are 
parties  to  foreign-to-foreign  agreements 
having  a  substantial  effect  on  U.S. 
commerce,  and  thereby  not  qualifying 
for  immunity  under  section  7(a)(3),  to 
obtain  antitrust  immimity  for  their 
activities  under  section  7(a)(1)  of  the  Act 
by  volimtarily  filing  the  agreement 
under  section  5.  Although  section  5(a) 
excepts  such  agreements  from 
mandatory  filing,  there  is  nothing  in 
section  5(a)  which  would  prohibit  filing 
on  a  voluntary  basis.  *  Section  5(a) 


'The  legislative  history  of  section  7  of  the  1964 
Act  would  appear  to  confirm  this  view.  In  a 
discussion  of  section  7  antitrust  immunity,  the 
Report  of  the  House  Committee  on  the  Judiciary 
("Judiciary  Report")  states: 

The  Committee  notes  that  t>ecause  agreements 
involving  transportation  between  two  foreign 
countries  need  not  be  filed  under  this  Act  *  *  *,  tha 
only  remedy  available  to  a  plaintiff  injured  *  *  • 
would  lii(ely  be  under  the  antitrust  laws. 

(Emphasis  added).  H.R.  Rep.  No.  S3.  Part  2.  9eth 
Cong..  1st  Sess.  32-33  (1963).  The  inference  which 
may  be  drawn  from  this  passage  is  that  while 
foreign-to-foreign  agreements  "need  not"  be  filed, 
nothing  in  the  Act  precludes  voluntary  filing. 
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therefore  does  act  appear  to  prednde 
the  voluntary  filing  of  foreisn-to-foreign 
agreeaeots  wbere  a  need  exists  and  a 
vahd  regulatory  purpoae  vrould  be 
served.  Suck  a  need  and  poipoac  would 
appear  to  be  present  in  tbe  case  of 
foreign-to-foreigR  ayecments  w^ch 
have  a  substantial  effect  on  the 
conuBeroe  of  the  United  States  and 
would  thns  remain  subject  to  the 
antitrust  laws  under  section  7(aK3)- 
Taken  together,  sections  4(a),  S(a). 
7(a)(1)  and  7(aK3)  can  be  read  to 
provide  antitrust  iramiHiity.  tkroo^  an 
effective  a^veraent  for  volualarily  ffled 
foreign-to-foreign  agreements  wliere 
antitrust  exposure  may  exitt.  H  an 
agreement  having  foreign-to-foreiga 
scope  were  filed  and  became  effective. 
it  would  receive  antitrost  iauMHiity 
under  section  7(a)(1).  If,  oa  the  other 
hand,  the  parties  to  a  fonign-to-foreign 
agreement  chose  not  to  file  it  or  the 
Commission  declined  to  assert 
jurisdiction,  the  agreement  would  be 
subject  to  the  antitrust  laws  insofar  as  it 
had  a  "direct,  substantial,  and 
reasonably  foreseeable  effect  oaa  the 
commerce  of  the  United  States."  48 
U.S.C.  app.  170e(aM3). 

Although  the  definition  of  "common 
carrier"  contained  in  section  3(6)  of  the 
Act  requires  transportation  fnmi  "a  port 
in  the  United  States,"  this  lisutation 
need  not  be  read  as  defeating 
Commission  jurisdictioa  over  an 
agreement  (or  that  part  of  en  agreement) 
that  involves  transportation  soldy 
between  foreign  countries.  The  statutory 
definition  merely  requires  that  a  carrier 
serve  a  U.S.  port  in  order  to  be  a 
"common  carrier."  Thus,  if  a  carrier 
does  serve  a  U.S.  port  (and  otherwise 
meets  definitional  requirements),  it  is  a 
"common  carrier"  within  the  meaning  of 
the  Act  and  in  petsonam  jurisdiction  is 
established.' 

Except  as  noted  above,  the  legislative 
history  of  the  1984  Act  does  not  appear 
to  directly  address  the  Commission's 
jurisdiction  over  foreign-to-foreign  | 
agreements.  The  committee  reports  do 
indicate  that  a  carrier  must  serve  a  U.S. 


'  In  this  regard,  it  may  be  noted  that  aectioii 
13(b)(5),  46  use.  app.  1712(b)(5).  grants  ttie 
Commission  authority  lo  Impose  penalties  upon 
comiBoa  cai'fiets  in  toreiipi-ta  fafitign  trade*. 
Section  13(b)(S)  atates  in  part 

If.  after  notice  and  hesrinj;.  the  CommiMion  finds 
that  the  action  of  a  common  carrier,  acting  8l«ne  or 
in  concert  with  any  person,  or  a  foreifn  fwemment 
has  \mUn  inpai  lad  ■coeaa  of  a  <*Md  dt— unted 
under  the  law*  of  the  Uaited  Sute*  to  ocean  trade 
between  foreign  potts.  <1k  Connasioa  shall  take 
action  that  it  fiada  imaaniiale  *  * 

(Emphasis  added).  Tbe  Cemmiaaioii's  aiAvrity 
here  ««aukl  «ppof  to  be  faaaad  on  ita  in  peisanam 
jurisdictMn  over  any  eatitjf  awelins  the  wtatxttary 
defmitioa  of  "oooinwo  carrier"  and  wouid  cover  a 
"common  carrier's"  oyeratioaa  w  foreign  trades  on 
a  world-wide  I 


port  in  order  to  be  considered  an  "ocean 
common  carrier."  Thus,  tbe  Report  of  the 
House  Committee  on  Merchant  Marine 
and  Fisheries  ("Merchant  Marine 
Report")  states: 

The  term  "ocean  (xxumoa  oaitiei^  is  baaed 
on  the  definitioB  of  "oomaHKi  canier  by 

water  in  foreign  coininerce  '  in  section  1  of 
the  Shipping  Act  wtth  the  added  provision 
that  the  carrier  must  operate  the  vesBcl 
providing  the  transportation  by  water. 

The  phrase  "by  water"  in  the  definition 
makes  it  clear  thai  the  transportatitTn  referred 
to  is  water  transportation  from  the  UnWed 
State*  to  a  fioreign  oountry.  Thus,  the 
defliiilioB  does  not  cnoampais  the  so^aJled 
Canadian  diverston  situation  where  caj^go  is 
transported  by  land  from  the  United  States  to 
a  contiguoiu  foreign  country  and  from  there 
by  water  to  an  overseas  foreign  country. 

H.R.  Rep.  No.  53,  Part  I.  SSth  Gong.,  1st 
Bess.  29  (1962). 

Similariy.  the  Senate  Report,  with 
regard  to  die  definition  of  "common 
carrier."  states: 

The  definition  also  provides  that  carriers 
operating  solely  through  ports  of  contiguous 
nations  are  iwt  incladed  within  the  temw  of 
the  dermition.  This  definition  apphes  only  to 
the  extent  the  passengers  or  cai:go 
transported  are  loaded  or  discharged  at  a 
U.S.  port.  Thus,  a  liner  carrier  that  accepts 
U.S.-origin  intermodal  cargo  (or.  for  that 
matter,  Canadian-origin  cargo)  at  Halifax  and 
calls  at  Boston  for  furtlMr  loading  en  roHte  to 
Rotterdam  would  be  a  "conuaon  carrier"  for 
purposes  of  the  bill  only  with  respect  to  the 
Boston-Rotterdam  leg  of  its  voyage. 

Senate  Report  at  19. 

This  legislative  history,  however,  need 
not  necessarily  be  interpreted  as 
excluding  foreign-to-foreign  agreement 
scope  from  the  Commission's 
jurisdiction.  The  thrust  of  these 
statements  is  that  the  Commission  does 
not  have  jurisdiction  to  regulate  such 
cargo  movements.  The  legislative 
history  does  not  address  the  question  of 
Commission  jurisdiction  over  foreign-to- 
foreign  scope  in  an  agreement  between 
two  parties  that  otherwise  meets  the 
statutory  definition  of  an  "ocean 
common  carrier." 

The  Commission  recognizes  that  it  is 
without  power  to  require  the  filing  with 
it  of  rates  established  pursuant  to  any 
foreign-to-foreign  agreements  over 
which  it  may  ultimately  exercise 
jurisdiction.*  Therefore,  the  tariff  filing 


requirements  of  section  8  of  the  Act.  48 
U.S.C.  app.  1707,  do  not  apply  to  audi 
foreign  transportation  movements.* 
Because  the  Commission  cannot 

exercise  direct  jurisidiction  over  the 
filing  and  level  o7  such  rates,  it  may  be 
qoestioned  whether  it  should  assert 
jurisdiction  and  confer  antitrast 
immunity  upon  tbe  underlying 
agreement. 

This  question  was  at  least  indirectly 
addressed  in  Maatschappij 
"Zeetransport" N.  V.  (Oranje  Lme)  et  al. 
V.  Anchor  Line  Limited  et  al.,  5  F.M.B. 
714  (1959).  ["Oranje  Line").  Tliere,  in 
asserting  jurisdiction  over  the  agreement 
in  order  to  grant  antitrust  immunity  in 
the  absence  of  power  to  regulate 
foreign-to-foreign  rates,  our  predecessor, 
the  Federal  Maritime  Board,  relied  on  a 
series  of  Supreme  Court  cases  holding 
that  the  question  of  an  agency's 
jurisdiction  to  immunize  agreements  is 
not  limited  by  its  plenary  power  to 
regulate  rates.*  Thus,  under  the  Shipping 
Act.  1916  ("the  1916  Act").  46  U^C  app. 
801-842.  the  Commission  and  its 
predecessors  have  asserted  jurisdiction 
over  foreign-to-foreign  agreements 
between  common  carriers  which 
covered  both  the  ftreign  commerce  of 
the  United  States  and  the  intimately 
related  commeroe  between  foreign 
nations. 

Under  the  Shipping  Act  of  1984.  the 
Commission  has  continued  to  accept  for 
filing  and  effectiveness  agreements 
which  include  contiguous  foreign-to- 
foreign  scope  within  their  terms,  as  well 
as  modifications  which  add  such  scope 
to  effective  agreements.  The  purpose  of 
this  rulemaking  is  to  formalize  or 
reverse  this  policy. 

The  Commission's  existing  policy 
under  the  1984  Act  of  asserting 
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«  See  Auslosia  Intermodal  Lines,  Lid.  v.  Federal 
Maritime  Commission.  580  F.2d  642  (D.C  Or.  1978) 
[ACE^.  In  ACE.  the  court  held  that  a  company  which 
shipped  cargo  overland  out  of  the  United  States  and 
then  solely  between  foreign  ports  was  not  a 
common  carrier  by  water  within  the  meaning  of  the 
1916  Act  and  therefore  »»aB  TWJt  sotjject  to  the  ISIS 
Act's  tariff  filing  reijoiremenls.  TTie  Ooil 
distinguished  such  a  movement  from  tiioae  in  which 
a  U.S.  perl  was  mvohied. 


»  Other  sections  of  the  1964  Act  may  nevertheless 
be  applicable  to  agreements  and  agreement 
activities.  At  a  minimum,  the  Commission  might 
remedy  conditions  in  contiguous  trades  by  taking 
action  in  U.S.  foreign  trades  over  which  it  has  direct 
jurisdiction.  See  Imposition  of  Surcharge  by  the  For 
East  Conference  at  Setjrsport,  Maine,  9  F.M.C.  129 
(1965). 

•  In  Pacific  Seafarers,  lac  v.  AiJoatic  SrCalf 
American-Flag  Berth  Operators,  8  fUC  461  <1963), 
the  Commission  held  that  certain  agreements  were 
not  within  its  jurisdiction  where  they  related  solely 
to  foreign  interport  trade  ci^fiadt  of  foreign  origin 
and  destination  and  were  not  part  of  any  agreement 
on  file  with  the  Commission.  The  Commiaaion 
reasoned  that  the  underlinng  financial 
arrangements,  the  only  link  to  U.S.  foreign 
commerce,  were  not  a  basit  for  converting  forejgn- 
to-foreign  commerce  into  tke  foreign  comrseroe  of 
the  United  Sutes.  In  a  decision  oo  appeal  in  a 
related  antitrust  case,  the  Court  of  Appeals 
expresaed  doubt  "whethef  the  Commission 
correctly  disclaimed  jariadictkm  over  the  oommeroe 
(involved  in  Pacific  Seafarers\."  See  Pacific 
Seafarers,  Inc.  v.  Pacific  Far  East  Line.  Inc..  404 
F.2d  804.  819 (DC. Cir.  1966). 


jurisdiction  ovet  foreign-to-fbreign 
agreements  and  cmferring  antitrust 
immunity  would  appear  to  be  in  keeping 
with  Congress'  intent  not  only  to 
provide  protection  to  the  sbqtping 
industry  from  U.S.  antitrast  laws  but 
also  to  reoondle  those  laws  vnth  (be 
laws  and  practices  of  other  nations  in 
the  international  shipping  coauaanity. 
One  of  the  stated  purposes  of  the  19M 
Act  is  to  harmonize,  insofar  as  possible. 
U.S.  maritime  regulation  with 
international  shipping  practices,  46 
U.S.C  app.  1701(2).  In  fact, 
harmonization  of  U.S.  laws  with  the 
policies  and  practices  of  oar  trading 
partners  is  a  recurring  theme  of  the 
legislative  history  of  the  1964  Act  Thus, 
the  Senate  Report  states  that: 


I  ocean  canierce  u  a  two- 
way  street  involving  the  UaMed  States  and  its 
foreign  trading  partners.  While  the 
ConuBission  is  not  expected  to  abdicate  its 
responsibilities  imder  this  bill  in  the  face  of 
foreign  opposition,  it  is  encouraged  to 
administer  diis  bitl  in  a  way  that  will 
minimize  conflicts  with  the  interests  of  onr 
trading  partners. 

Senate  Report  at  18-19.  The  Senate 
Report  also  notes  that  the  erosion  of 
carrier  antitrust  immunity  has  had  an 
adverse  effect  on  efforts  to  promote 
comity  with  onr  trading  partners.  Id.  at 
6.  Similarly,  the  Judiciary  Report  states 
that  this  legislation  "*  '  *  is  another 
step  *  *  '  to  arrive  at  an  *  *  ' 
intemationany  harmonized  regulatory 
scheme  for  ocean  carriage."  Judiciary 
Report  at  2.  An  interpretation  of  the  1984 
Act  which  includes  foreign-to-foreign 
agreements  within  the  Conanission's 
jurisidiction  is  consistent  with  this 
stated  purpose  of  the  Acf 

II.  Proposed  Exemption  of  Foreipi-to- 
Foreign  Agreements 

Section  16  of  the  1964  Act.  46  U.S.C. 
app.  1715.  authorizes  the  Commission  to 
exempt  any  class  of  agreements 
between  persons  subject  to  the  Act  from 
any  requirement  of  the  Act,  "if  it  finds 
that  the  exemption  will  not  substantially 


'  In  Atchison,  Topeka  and  Santa  Fe  Railway  Co. 
V.  United  States.  SS7  F.2d  S93  (7di  Cir.  197S).  tfae 
court  held  that  tbe  interstate  Commerce 
Commission  had  jurisidiction  to  approve 
agreements  among  railroads  of  intrastate  rates  that 
affected  interstate  commerce  and  thereby  confer 
antitrust  immunity  upon  soch  agreements,  tn  doing 
so.  the  couri  looked  to  the  purpose  of  Congress 

of  harmonizing  and  reconciling  the  policy  of 

the  antitrust  laws,  as  applicable  to  common  carriers, 
with  the  national  transportation  policy  *  *  *."  M.  at 
594.  The  court  expressly  rejected  a  reading  of  the 
ICC  Act  that  would  have  made  the  scope  of 
antitrust  immunity  less  extensive  than  the  antitrust 
laws  themselves.  The  conrt  staleck  "in  our  view,  the 
creation  of  such  a  regulator}'  gap  cannot  be  squared 
with  congressional  pio^ose  of  reconciling'  the 
anlitruat  laws  with  the  national  transportatioo 
policy."  Id.  at  504. 


impair  effective  regtdation  by  the 
Commission,  be  unjustly  discriminatory, 
result  in  substantial  reduction  in 
competition,  or  be  detrimental  to 
commerce."  Pursuant  to  the  authority  of 
section  16,  tbe  Commissian  is  proposing 
to  exempt  certain  foreign-to-foreign 
agreements  among  ocean  common 
carriers  in  contiguous  trades  from 
certain  statatory  and  regulatory 
requirements,  if  they  are  filed 
volontarily. 

Under  the  proposed  rale,  a  foreign-to- 
foreign  agreement  would  qualify  for  an 
exemption  provided  it  is  included  in  an 
agreement  that  covers  a  contiguous  U.S.- 
foretgn  trade.  Historically,  the 
Conmiisston's  regulatory  experience 
under  both  the  1916  Act  and  tfae  1984 
Act  has  been  with  such  agreements.  On 
the  basis  of  this  experience,  the 
Commission  believes  that  the  required 
contacts  and  effects  on  U.S.  foreign 
commerce  may  reasonably  be  prestmied 
and  that  these  agreements  would  be 
appropriate  subjects  for  an  exemption, 
llie  proposed  exemption  would  not 
ap^ly  to  other  fbreign-to-foreign 
agreements  that  did  not  involve  a 
contiguous  U.S.-ftjreign  trade.  Those 
agreements  coold  nevertheless  be 
submitted  to  the  Commission  for  review 
on  a  case-by-case  basis  under  the  usual 
procedin^s. 

The  proposed  exemption  should 
promote  international  comity  by 
providing  a  clear  mechanism  for 
obtaining  antitrust  immimity  for  certain 
foreign-to-foreign  agreements  that  may 
not  qualify  for  immunity  under  section 
7(a)(3).  This  exemption  establishes  a 
procedure  for  the  voluntary  filing  of 
such  agreements  and  reduces  the 
statutory  and  regulatory  requirements 
that  would  otherwise  apply  to  a  filed 
agreement  The  exen^ttion  thus 
accommodates  the  interests  of  foreign 
nations  without  intruding  upon 
commerce  between  foreign  nations,  an 
area  not  subject  to  Commission 
regulation. 

The  exemption  of  qualifying  foreign- 
to-foreign  agreements  would  also  appear 
to  fiu-ther  another  stated  purpose  of  the 
1984  Act.  /.£.,  to  establish  a  regulatory 
process  "with  a  minimum  of  government 
intervention  and  regulatory  costs."  46 
U.S.C.  app.  1701(1).  The  iwoposed 
exemption  would  eliminate  delay  in  the 
implementation  of  business 
arrangements  and  would  minimize  the 
cost  and  expense  to  the  parties 
associated  with  the  administrative 
processing  of  these  agreements. 
Furthermore,  the  Commission  itself 
would  experience  reduced 
administrative  costs  and  burdens.  To 
the  extent  that  it  would  conserve 


resources  that  woidd  otherwise  be 
expended  in  processing,  the  exemption 
would  enhance  the  Commission's 
effectiveness. 

The  proposed  exemption  would  not 
appear  to  substantially  impair  effective 
regulation  by  the  Commission.  As  noted 
above,  foreign-to-foreign  agreements  are 
not  required  to  be  filed.  Exempting 
certain  of  these  agreements  from  notice, 
waiting  period  and  information 
requirements  would  not  impair 
regulation.  In  order  to  obtain  immunity 
under  section  7(a)(1)  of  the  Act  from 
possible  antitrust  exposure,  parties  may 
elect  to  file  the  agreement  on  a 
voluntary  basis.  The  Commission  would 
monitor  those  foreign-to-foreign 
agreements  filed  voluntarily. 
Acceptance  of  such  filings  would  serve 
a  regulatory  purpose  inasmuch  as 
Commission  records  wotild  reflect,  on  a 
continuing  basis,  the  current  practices  of 
an  agreement's  members.  Further,  tbe 
filing  of  such  agreements  would  be 
consistent  with  the  Commission's  rule 
under  46  CFR  572.103(g],  which  sets 
forth  the  need  for  clear  and  definite 
agreement  language  expressing  the 
complete  understanding  of  the  parties. 

Finally,  the  Commission  does  not 
have  any  informatian  or  experience 
which  wrould  indicate  that  the  proposed 
exemption  wonld  be  unjustly 
discriminatory,  result  in  substantial 
reduction  in  competition,  or  be 
detrimental  to  commerce.  While 
qualifying  foreign-to-foreign  agreements 
are  presumed  to  have  "a  direct, 
substantial,  and  reasonably  foreseeable 
effect  on  the  commerce  of  the  United 
States, "  there  is  no  indication  that  such 
arrangements  would  substantialfy 
reduce  competition  or  otherwise  be 
detrimental  to  the  U.S.  commerce. 

III.  Item-by-Item  Discussion  of  Proposed 
Amendments  to  Part  572 

A.  Section  572.309  Contiguous  Trade 
Foreign-to-Foreign  Agreements — 
Exemption 

Section  572.309(a]  defines  contiguous 
trade  foreign-to-foreign  agreements  by 
reference  to  a  new  proposed  \  572.203. 
The  1984  Act  does  not  exjfjressly  define 
such  agreements.  The  definition, 
however,  follows  the  language  of  the 
statute  in  section  5  which  excepts  from 
filing  "agreements  related  to 
transportation  to  be  performed  within  or 
between  foreign  countries."  The 
definition  also  draws  on  the  language  of 
section  7(a)(3)  which  grants  antitrust 
immunity  to  a  foreign-to-foreign 
agreement  "that  relates  to 
transportation  services  within  or 
between  foreign  countries,  whether  or 
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not  via  the  United  States,  unless  that 
agreement  *  *  *  has  a  direct, 
substantial,  and  reasonably  foreseeable 
effect  on  the  commerce  of  the  United 
States."  The  intent  of  the  definition  is  to 
reach  those  foreign-to-foreign 
agreements  which,  in  the  parties' 
estimation,  may  not  qualify  for  a  section 
7(a)(3)  exemption  because  of  their  effect 
on  U.S.  commerce. 

The  proposed  exemption  would  apply 
only  to  foreign-to  foreign  agreement 
scope  that  is  included  in  an  agreement 
that  covers  a  U.S.-foreign  trade  that  is 
geographically  contiguous  to  the  foreign 
scope.  Where  the  foreign-to-foreign 
agreement  is  contiguous  to  a  U.S.  trade, 
an  effect  on  U.S.  commerce  may 
reasonably  be  presumed.  Foreign-to- 
foreign  agreements  that  are  not 
contiguous  to  a  U.S.  trade  would  not  be 
eligible  for  an  exemption,  but  could  still 
be  filed  voluntarily  and  processed  under 
the  usual  procedures.  In  the  case  of  such 
agreements,  the  effect  on  the  U.S. 
commerce  is  not  likely  to  be  so  readily 
apparent  and  such  agreements  should 
therefore  be  reviewed  on  a  case-by-case 
basis. 

The  proposed  exemption  would  also 
apply  only  to  agreement  filings  that  are 
exclusively  foreign-to-foreign.  If  a  single 
agreement  were  filed  for  effectiveness 
that  included  both  foreign-to-foreign  and 
foreign-to-U.S.  movements  in  its  scope, 
the  entire  agreement  would  be 
processed  according  to  the  usual 
procedures.  This  is  because  it  would  not 
be  practical  to  segregate  the  strictly 
foreign-to-foreign  aspects  of  the       I 
agreement  for  treatment  as  an  I 

exemption  while  the  remainder  of  the 
agreement  received  regular  processing. 
However,  if  an  amendment  were  fded  to 
an  effective  agreement  which  merely 
added  foreign-to  foreign  scope  to  the 
agreement,  then  the  amendment  could 
be  processed  under  this  exemption. 

Section  572.309(b)  states  the  elements 
of  the  exemption.  Agreements  that  meet 
the  defmitional  requirements  of 
5  572.309(a)  would  be  exempt  from 
notice,  waiting  period  and  Information 
Form  requirements,  if  filed  voluntarily. 
and  would  become  effective  upon  filing. 
However,  such  agreements  would  still 
be  subject  to  the  format  requirements  of 
Part  572 

B.  Technical  Amendment  \ 

This  rulemaking  would  also  make 
certain  technical  amendments  to  Part 
572  in  order  to  accommodate  the     I 
Commission's  acceptance  of  foreign-to 
foreign  agreement  filings  generally,  and 
the  inclusion  of  the  proposed  exemption 
for  certain  of  these  agreements.  Section 
572.202(c)  currently  states  that  Part  572 
does  not  apply  to: 


(c)  Any  agreement  relatedlo  transportation 
to  be  performed  within  or  between  foreign 
countries; 

The  proposed  rule  would  delete  this 
paragraph  and  add  a  new  §  572.203  for 
foreign-to  foreign  agreements.  The 
proposed  new  section  would  read  as 
follows: 

§  572.203    Forelgn-to-foreign  agreements. 

This  part  does  not  apply  to  any 
agreement  by  or  among  two  or  more 
ocean  common  carriers  that  relates  to 
transportation  services  within  or 
between  foreign  countries,  whether  or 
not  via  the  United  States,  provided 
however  that  where  the  parties  deem 
such  an  agreement  to  have  a  direct, 
substantial  and  reasonably  foreseeable 
effect  on  the  commerce  of  the  United 
States,  such  an  agreement  may  be  filed 
on  a  voluntary  basis. 

These  technical  amendments  are 
made  necessary  by  the  status  of  foreign- 
to-foreign  agreements  under  the  1984 
Act.  Such  agreements  are  not  subject  to 
mandatory  filing  requirements.  They  do 
however  qualify  for  antitrust  immunity 
under  section  7(a)(3)  of  the  Act,  unless 
they  have  direct  and  substantial  effects 
on  U.S.  commerce.  Where  section  7(a)(3) 
immunity  may  not  apply,  antitrust 
immunity  may  be  obtained  under 
section  7(a)(1)  by  voluntary  filing.  In 
order  to  accommodate  the  unique 
position  of  these  agreements  within  the 
scheme  of  the  1984  Act,  a  new  S  572.203 
is  proposed.  This  section  would 
preserve  the  status  of  these  agreements 
as  not  subject  to  Part  572,  unless  filed 
voluntarily  by  the  parties. 

IV.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  proposes  to  amend  Part  572 
to  provide  for  the  acceptance  of 
voluntarily  filed  foreign-to-foreign 
agreements  for  1984  Act  effectiveness, 
and  to  establish  an  exemption  for 
certain  foreign-to-foreign  agreements, 
when  filed  voluntarily,  from  statutory 
and  regulatory  requirements  of  the  Act 
and  this  part.  The  purpose  of  the 
proposed  exemption  is  to  promote 
international  comity,  eliminate  delay  in 
agreement  effectiveness,  lessen  costs  to 
parties,  and  conserve  Commission 
resources. 

In  this  rulemaking,  the  class  of 
agreements  exempted  would  be  limited 
to  agreements  with  foreign-to-foreign 
scope  that  are  part  of  agreements  which 
also  embrace  a  contiguous  U.S.-foreign 
trade,  where  the  requisite  effects  on  U.S. 
commerce  may  reasonably  be  presumed. 
Commission  jurisdiction  over  such 
agreements  is,  of  course,  the  necessary 
basis  for  the  Rule's  exemption.  For 
reasons  stated  above,  a  basis  for  such  a 
rule  appears  to  exist.  The  Commission, 


however,  invites  interested  persons  to 
comment  on  the  question  of  whether  the 
Commission  has  jurisdiction  over 
foreign-to-foreign  agreements  and 
whether  a  distinction  should  be  drawn 
between  those  foreign-to-foreign 
agreements  that  are  included  in 
agreements  which  do  specify  a  U.S.  port 
within  their  scopes,  and  those 
exclusively  foreign-to-foreign 
agreements  that  do  not  specify  a  U.S. 
port. 

The  Federal  Maritime  Commission 
has  determined  that  the  proposed  rule,  if 
adopted,  is  not  a  "major  rule"  as  defined 
in  Executive  Order  12291  dated 
February  17. 1981.  because  it  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq..  The  Federal 
Maritime  Commission  certifies  that  the 
proposed  rule  will  not,  if  adopted,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  and  small 
government  jurisdictions. 

List  of  Subjects  in  46  CFR  Fart  572 

Antitrust,  Administrative  practice  and 
procedure,  Contracts,  Maritime  carriers. 

Therefore,  pursuant  to  5  U.S.C.  553 
and  sections  4,  5,  6, 16,  and  17  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1703, 1704, 1705. 1715,  and  1716).  Part  572 
of  Title  46.  Code  of  Federal  Regulations, 
is  proposed  to  be  amended  as  follows: 

PART  S72-{  AMENDED] 

1.  The  authority  citation  for  Part  572  is 
revised  to  read: 

Authority:  5  U.S.C.  553;  46  U.S.C.  app.  1701- 
1707, 1709. 1710, 1712, 1714-1717. 

§572.202    [Amended] 

2.  Section  572.202  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraphs  (d),  (e),  (f)  and 
(g)  as  (c),  (d),  (e)  and  (f)  respectively 

3.  A  new  §  572.203  is  added  to  read  as 
follows: 

S  572.203    Forelgn-to-foreign  agreements. 

This  part  does  not  apply  to  any 
agreement  by  or  among  two  or  more 
ocean  common  carriers  that  relates  to 
transportation  services  within  or 
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between  foreign  countries,  whether  or 
not  via  the  United  States,  provided, 
however,  that  where  the  parties  deem 
such  an  agreement  to  have  a  direct, 
substantial  and  reasonably  foreseeable 
effect  on  the  commerce  of  the  United 
States,  such  an  agreement  may  be  filed 
on  a  voluntary  basis. 

4.  A  new  §  572.309  is  added  to  read  as 
follows: 

§  572.309    Contiguous  trade  foreign-to- 
forcign  agreements— exemption. 

(a)  A  contiguous  trade  foreign-to- 
foreign  agreement  is  an  agreement  by  or 
among  two  or  more  ocean  common 
carriers  that  relates  to  transportation 
services  specified  in  §  572.203  and  that 
is  part  of  an  agreement  that  includes  a 
contiguous  U.S.-foreign  trade  within  its 
geographic  scope. 

(b)  Any  contiguous  trade  foreign-to- 
foreign  agreement,  as  defined  under 

§  572.309(a),  that  is  filed  with  the 
Commission,  is  exempt  from  the  notice, 
waiting  period  and  Information  Form 
requirements  of  the  Act  and  of  this  part, 
and  is  effective  upon  filing. 

By  the  Commission. 
loseph  C.  Polking, 

Secretary. 

(PR  Doc.  87-27975  Filed  12-7-87:  8:45  am] 
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46  CFR  Part  588 
[Docket  No.  87-25] 

Actions  to  Adjust  or  Meet  Conditions 
Unfavorable  to  Stiipping  in  the  United 
States/Taiwan  Trade 

AGENCY:  Federal  Maritime  Commission. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Maritime 
Commission  has  determined  that 
conditions  unfavorable  to  shipping 
appear  to  exist  in  the  foreign 
oceanbome  trades  between  the  United 
States  and  Taiwan  with  respect  to  the 
ownership  and  operation  of  dockside 
equipment  and  facilities  and  the 
operation  of  container  terminals  at 
Taiwan  ports  by  U.S.-flag  carriers. 
Taiwan-flag  carriers  do  not  appear  to  be 
subject  to  similar  restrictions  in  Taiwan 
or  at  U.S.  ports.  The  proposed  rule 
would  alternatively  suspend  the  tariffs 
of  Taiwan  carriers  in  U.S.-Taiwan 
trades;  or  suspended  any  transshipment 
agreements,  as  well  as  the  terminal 
agreements  at  U.S.  ports  to  which 
Taiwan  carriers  are  parties.  The  effect 
of  the  proposed  rule  would  be  to  adjust 
or  meet  the  unfavorable  conditions  by 
imposing  burdens  on  Taiwan  carriers 
which  approximate  those  imposed  on 


U.S.-flag  carriers  by  Taiwan  laws, 
regulations,  policies,  and  practices. 
DATE:  Comments  (original  and  15  copies) 
due  on  or  before  January  7, 1988. 
ADDRESS:  Send  comments  to:  Joseph  C. 
Polking,  Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington.  DC  20573,  (202)  523-5725. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  D.  Bourgoin.  General  Counsel, 
Federal  Maritime  Commission,  1100  L 
Street  NW.,  Washington,  DC  20573,  (202) 
523-5740. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Pursuant  to  the  authority  of  section 
19(l)(b)  of  the  Merchant  Marine  Act, 
1920,  46  U.S.C.  app.  876(l)(b)  ("section 
19"),  the  Federal  Maritime  Commission 
("Commission"  or  "FMC")  is  authorized 
and  directed  "(tjo  make  rules  and 
regulations  affecting  shipping  in  the 
foreign  trade  not  in  conflict  with  law  in 
order  to  adjust  or  meet  general  or 
special  conditions  unfavorable  to 
shipping  in  the  foreign  trade,  whether  in 
any  particular  route  or  in  commerce 
generally,  and  which  arise  out  of  or 
result  from  foreign  competitive  methods 
or  practices  employed  by  owners, 
operators,  agents,  or  masters  of  vessels 
of  a  foreign  country." 

The  Commission's  regulations 
describing  the  circumstances  under 
which  section  19  authority  may  be 
invoked  and  the  nature  of  the  regulatory 
actions  contemplated,  are  set  forth  at  46 
CFR  Part  585— Regulations  to  Adjust  or 
Meet  Conditions  Unfavorable  to 
Shipping  in  the  Foreign  Trade  of  the 
United  States  ("Section  19 
Regulations").  The  types  of  conditions 
which  the  Commission  generally 
presumes  to  be  unfavorable  to  shipping 
are  stated  in  46  CFR  585.3,  and  include 
those  which  impose  upon  vessels  in  the 
foreign  trade  of  the  United  States  fees, 
charges,  requirements,  or  restrictions 
different  from  those  imposed  on  other 
vessels  competing  in  the  trade;  preclude 
or  tend  to  preclude  vessels  in  the  foreign 
trade  of  the  United  States  from 
competing  in  the  trade  on  the  same 
basis  as  any  other  vessel;  are 
discriminatory  or  unfair  as  between 
carriers,  shippers,  exporters,  importers, 
or  ports  or  between  exporters  from  the 
United  States  and  their  foreign 
competitors;  and  are  otherwise 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States.  46  CFR  585.3 
(a),  (c),  (d). 

The  section  19  Regulations  provide 
further  that  upon  a  finding  that 
unfavorable  shipping  conditions  exist, 
the  Commission  may  take  certain 
remedial  actions.  Such  actions  include: 


imposition  of  equalizing  fees  or  charges; 
limitation  of  sailings  to  and  from  United 
States  ports  or  of  amount  or  type  of 
cargo  during  a  specified  period; 
suspension,  in  whole  or  in  part,  of  any 
or  all  tariffs  filed  with  the  Commission 
for  carriage  to  or  from  United  States 
ports:  and  any  other  action  the 
Commission  finds  necessary  and 
appropriate  in  the  public  interest  to 
correct  unfavorable  shipping  conditions 
in  the  U.S.  foreign  trade.  46  CFR  585.9. 
It  appears  that  unfavorable  shipping 
conditions,  within  the  meaning  of 
section  19,  exist  in  the  foreign 
oceanbome  trades  between  the  United 
States  and  Taiwan.  More  specifically. 
Taiwan  laws,  regulations,  policies  and 
practices  appear  to  impose  burdens  and 
restrictions  on  U.S.-flag  carriers  at 
Taiwan  ports  to  which  Taiwan-flag 
carriers  are  not  subject  at  United  States 
ports.  Accordingly,  the  Commission  is 
proposing  this  rule  to  remedy  the 
apparent  unfavorable  shipping 
conditions  in  the  U.S.-Taiwan  trades. 

II.  Background 

On  April  15, 1987,  the  Commission 
issued  an  order  pursuant  to  section  13  of 
the  Shipping  Act  of  1984.  46  U.S.C.  app. 
814,  which  sought  information 
concerning  shipping  conditions  in  tl.^ 
United  States/Taiwan  trades.  See 
Inquiry  Into  Laws,  Regulations  and 
Policies  of  Taiwan  Affecting  Shipping  in 
the  United  States/Taiwan  Trade 
("Section  15  Order").  The  section  15 
Order  was  directed  toward  the  non- 
Taiwan-flag  ocean  common  carriers 
serving  the  United  States/Taiwan  trade 
(the  "Trade").  The  purpose  of  the 
section  15  Order  was  to  obtain 
information  in  order  to  allow  "*  *  *  for 
as  complete  an  assessment  of  the 
situation  in  the  Trade  as  possible, 
enabling  the  Commission  to  determine 
whether  the  trade  between  the  United 
States  and  Taiwan  is  being  subjected  to 
conditions  unfavorable  to  shipping 
which  arise  out  of  or  result  from  laws, 
rules  of  regulations  of  the  Taiwan 
authorities  and  therefore  whether  action 
under  section  19  is  warranted  or 
required."  Section  15  Order  at  p.  3. 

Concurrently  with  the  issuance  of  the 
Section  15  Order,  the  Commission 
published  a  notice  in  the  Federal 
Register  (52  FR  13520,  April  23, 1987) 
("Notice")  inviting  public  comment  on 
the  issues  involved  in  the  Taiwan 
inquiry,  and  sent  letters  to  the  U.S. 
Department  of  State  ("DOS  ")  and  the 
U.S.  Department  of  Transportation 
("DOT").'  The  Commission  has  received 


'  The  information  sought  from  DOS  and  DOT 
concerned,  in  part,  discussions  between 

Conlinuci) 
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responses  to  its  Section  15  Order  from 
the  ocean  common  carriers  surveyed. 
The  Commission  has  also  received 
answers  to  its  letters  from  DOT  and 
DOS.  In  addiUon.  the  U.S.-Flag  Far  East 
Discussion  Agreement  ("Agreement 
10050")  submitted  a  comment  in 
response  to  the  Notice. 

The  Commission's  inquiry  was 
directed  to  a  variety  of  restrictions  upon 
ocean  common  carriers  serving  the 
United  States/Taiwan  trade.  The 
section  15  Order  noted  that: 

U-S.-flag.  and  possibly  other  non-Taiwan 
ocean  carriers,  are  prevented  by  various 
laws,  rules,  and  regulations  of  the  Taiwan 
authorities  from  establishing,  owning  or 
operating  ancillary  functions  in  the  manner 
they  believe  to  be  most  efficient  for  their 
intermodal  operations  between  the  United 
States  and  Taiwan.  These  restrictions  appear 
to  be  without  parallel  for  Taiwan  carriers' 
operations  in  the  United  States. 

Section  15  Order  at  p.  2.  The  section 
15  Order  contained  a  series  of  questions 
seeking  information  about  several  issues 
of  concern  to  the  Commission.  These 
included  restrictions  on  the  ability  of 
non-Taiwan  nationals  or  companies  to 
do  the  following  in  Taiwan:  (1)  Operate 
a  trucking  service;  (2)  obtain  the 
license(s)  necessary  to  operate  a 
container  terminal;  (3)  obtain  licenses'to 
operate  shipping  agent  services;  (4)  own 
or  operate  dock&ide  facilities  or 
equipment  ancillary  to  the  performance 
of  international  ocean  shipping;  and  (5) 
move  equipment,  including  that  used  in 
functions  ancillary  to  vessel  operation, 
between  other  countries  and  Taiwan. 
The  Commission  also  sought 
information  relating  to  the  taxing, 
collection,  transfer  and  utilization  of 
revenues  earned  from  international 
ocean  shipping  operations  in  Taiwan. 
Two  principal  issues  emerged  from 
this  inquiry  as  particularly  acute  and 
urgent  problems  facing  non-Taiwan 
shipping  companies  doing  business  in 
Taiwan:  (1)  Ownership  and  control  of 
dockside  equipment  in  Taiwan  is 
restricted;  and  (2)  obtaining  licenses  for 
operating  container  terminals  in  Taiwan 
is  limited.  These  two  issues  were 
identified  as  paramount  concerns  in 
responses  to  the  section  15  Order. 
Although  the  April  Discussions  between 
AIT  and  CCNAA  resulted  in  Agreed 
Minutes  which  contained  commitments 
from  CCNAA  to  reslove  these  issues,  it 
would  appear  that  subsequent  progress 
on  these  two  issues  has  not  fulfilled 
those  commitments.  Further  talks 


representatives  of  the  American  Institute  in  Taiwan 
("AIT")  and  the  Taiwan  Coordination  Council  for 
North  American  Affairs  ("CCNAA").  The 
discussions  between  AIT  and  CCNAA  were  held  on 
April  6-7. 1967  (".^pril  Discussions")  and  resulted  in 
Agreed  Minutes. 


between  representatives  of  AIT  and 
CCNAA  took  place  on  November  13-14. 
1987  ("November  Discussions"). 
However,  given  the  urgency  of  these  two 
issues,  and  the  apparent  failure  of 
Taiwan  authorities  thus  far  to  meet  their 
earlier  commitments,  the  Commission 
has  determined  to  take  action  at  this 
time  under  section  19. 

ni.  Discussion 

The  following  information,  provided 
in  response  to  the  Commission's  inquiry 
into  the  Trade,  focuses  on  the  impact  of 
Taiwan  restrictions  upon  the  operations 
of  U.S.-flag  carriers.  Third-flag  carriers, 
for  the  most  part,  reported  minimal 
activity  in  the  Trade.  Moreover,  those 
third-flag  carriers  with  more  than 
minimal  service  levels  generally 
indicated  that  they  do  not  have 
intermodal  operations  in  Taiwan,  but 
rely  instead  on  local  agents. 
Furthermore,  most  responding  third-flag 
carriers,  to  the  extent  that  they 
addressed  the  impact  of  Taiwan  laws 
and  regulations,  stated  that  those  laws 
did  not  have  a  great  impact  on  their 
operations. 

U.S.-flag  carriers,  on  the  other  hand, 
have  experienced  considerable  adverse 
impact  upon  their  intermodal  operations 
in  Taiwan.  The  following  is  a  summary 
of  the  information  provided  as  a  result 
of  the  Commission's  inquiry.  It 
addresses  the  issues  of  dockside 
facilities  and  equipment  and  container 
terminal  licensing. 

A.  Dockside  Facilities  and  Equipment 

Article  12  of  Taiwan's  Commercial 
Harbour  Law  provides  that,  all  facilities 
within  the  harbor  area  which  involve 
substantial  construction  and  relate  to 
the  entrance  or  exit  of  vessels  and 
public  security  are  to  be  erected  by  the 
harbor  administration.  All  other 
facilities  can  be  constructed  and 
operated  by  public  or  private  enterprises 
through  contractual  construction 
agreement  or  lease  agreement.  Taiwan 
shipping  industries  and  Taiwan 
container  terminal  services,  however, 
have  a  "preemptive"  right  thereto.  The 
facilities  erected  by  public  or  private 
enterprises  are  to  be  owned  by  the 
harbor  administration  agency.  The 
public  or  private  enterprise  which  erects 
the  facilities  can  use  them  within  a 
period  mutually  contracted  between  it 
and  the  harbor  administration  agency. 
In  the  case  of  Kaohsiung  Harbor,  the 
agency  is  the  Kaohsiung  Harbour 
Bureau  ("KHB").* 


U.S.-flag  carriers,  which  lease  certain 
pier  areas  in  Taiwan,  allegedly  are  not 
permitted  to  purchase  or  own  necessary 
container  lifting  and  handling 
equipment,  such  as  gantry  cranes, 
container  stacking  machines,  top  lifters, 
transtainers  '  and  fork  lifts.  In  practice, 
only  facilities  which  the  KHB  is  unable 
to  offer  can  be  furnished  by  a  carrier, 
with  advance  approval.  By 
administrative  decision,  U.S.-flag 
carriers  which  lease  pier  areas  allegedly 
are  not  permitted  to  own  or  operate 
necessary  equipment.  Equipment  must 
be  leased  from  the  KHB.  The  KHB  can 
determine  the  brand,  type  and  rental 
rate  of  the  equipment  supplied.  The 
rental  rates  are  calculated  on  a 
shortened  (by  about  50  percent) 
amortization  schedule,  instead  of  the 
normal,  usable  equipment  life  which  io 
the  stated  policy  of  the  Taiwan  Ministry 
of  Finance,  and,  as  a  result  the  rental 
rates  appear  to  be  excessive. 

The  KHB  has  permitted  U.S.-flag 
carriers  to  procure  container  handling 
equipment  in  two  ways.  One  is  "public 
tender."  a  process  said  to  be  burdened 
with  budget  constraints,  bureaucratic 
delays  and  other  government 
restrictions.  The  other  method  is 
"purchase"  and  importation  by  the 
carrier  if  the  KHB  is  unable  to  provide 
the  equipment.  The  title  to  such 
"purchased"  equipment  must  then  be 
transferred  to  the  KHB. 

U.S.-flag  carriers  are  unable  to 
purchase  equipment  or  freely  transfer 
their  own  equipment  within  the  Pacific 
Basin  area.  In  several  instances,  when 
the  KHB  has  been  unable  to  finance  the 
purchase  of  equipment  for  leased  piers, 
carriers  have  been  permitted  to 
"purchase"  and  import  equipment, 
provided  that  they  turn  it  over  to  the 
KHB.  In  return,  the  carrier  gets  a  period 
of  "rent-free"  use  of  the  equipment 
(maintenance  costs  are  covered  by 
another  payment).  The  "rent-free" 
period  may  be  5  to  7  years.  When  it 
becomes  necessary  to  replace  old  gantry 
cranes  with  new,  non-Panamax  cranes 
essential  to  working  new,  larger  vessels, 
the  carrier  must  "buy  back"  the 
equipment. 

The  estimated  annual  impact  on  U.S.- 
flag  carriers  in  requisite  equipment 
leasing  expenses  paid  to  Taiwan's  local 
harbor  bureau,  is  $17  million.  These 
leasing  costs  are  approximately  $4.5 
million  a  year  in  excess  of  the 


'  Kaohsiung  Harbor  is  the  principal  port  for  U.S.- 
flag  carrier  operations  and  is  the  leading  port  in 
Taiwan. 


'  A  transtainer  is  a  dockside  container  stacking 
machine  that,  depending  on  the  level  of 
sophistication  involved,  may  cost  between  $250,000 
and  $1.5  million.  The  more  expensive  models  are 
mounted  on  rails,  are  largely  computerized,  and 
stack  containers  in  four  rows  up  to  5  containers 
high. 
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reasonable  amortization  value  of  the 
equipment,  including  more  than  $1 
million  annually  of  labor  markup  and 
added  charges  imposed  by  the  local 
harbor  bureaus.  The  impact  on  U.S.-flag 
carriers  is  increased  by  some  $3  million 
annually  in  added  operating  costs  that 
result  from  their  inability  to  transfer 
underutilized  dockside  equipment 
between  their  port  facilities  in  Taiwan 
and  other  Asian  countries. 

Each  harbor  bureau  in  Taiwan  can 
determine  the  brand,  type  and  rental 
rate  of  the  dockside  equipment  supplied 
to  U.S.-flag  carriers.  This  has  required 
U.S.-flag  carriers  to  maintain  expensive, 
duplicative  inventories  of  spare  parts 
needed  for  the  operation  of  two  or  more 
brands  of  similar  dockside  equipment. 
The  carrier  is  unable  to  select 
compatible  equipment  or  to  make 
commercial  choices  on  the  basis  of  a 
machine's  service  history,  performance 
record  and  known  problems,  and  likely 
longevity.  The  restriction  further 
diminishes  the  carrier's  ability  to 
interchange  dockside  equipment  within 
a  particular  port  area  or  to  transfer 
underutilized  equipment  in  the  Asia- 
Pacific  region. 

Agreement  No.  10050  in  its  comment 
states  that  U.S.-flag  carriers  should  be 
given  the  option  to  select,  purchase  and 
own  equipment  used  in  their  dockside 
operations  in  Taiwan.  U.S.-flag  carriers 
should  also  be  permitted  to  freely 
transfer  such  equipment  into  and  out  of 
Taiwan  to  facilitate  their  capacity  to 
meet  systemwide  operational  demands. 
At  a  minimum,  to  the  extent  that  some 
equipment  must  continue  to  be  rented, 
local  harbor  bureaus  should  be  required 
to  calculate  rental  rates  on  the  basis  of 
established  Ministry  of  Finance  policy 
regarding  amortization,  according  to 
Agreement  No.  10050.* 

The  April  Discussions  addressed  the 
issue  of  ownership,  operations,  buying, 
selling,  importing  and  exporting 
dockside  container  handling  equipment. 
Paragraph  (C)  of  the  Agreed  Minutes 
reports: 

CCNAA  said  that  there  is  no  legal 
prohibition  of  such  activities  nor  is  there  any 
legal  requirement  to  depend  on  harbor 
authorities  for  leasing  or  management  of  such 


*  Agreement  No.  10050  also  stales  that  the  ability 
to  freely  own.  operate,  buy,  sell,  import  and  export 
ancillary  freight  service  equipment,  is  "of  critical 
concern  and  utmost  urgency."  It  is  alleged  that 
although  Taiwan  central  authorities  maintain  that 
no  law  precludes  such  activities,  control  over  them 
rests  with  provincial  authorities  which  steadfastly 
refuse  of  remove  the  restrictions.  It  was  reiterated 
that  the  problem  is  most  pressing  with  respect  to 
dockside  container  handling  equipment,  because 
U.S.  carriers  must  fmalize  equipment  orders  for 
their  new  terminal  facilities:  it  also,  however, 
remains  a  problem  for  other  types  of  equipment, 
such  as  container  chassis. 


equipment.  U.S.  carriers  are  restricted  in  such 
matters  only  by  their  current  harbor  space 
leasing  contracts  with  harbor  authorities. 
CCNAA  said  that  carrier  ownership  of 
equipment  would  be  subject  to  commercial 
negotiation  between  carriers  and  harbor 
authorities  when  current  leases  expire  or  are 
otherwise  renegotiated  in  accordance  with 
the  contract  provisions.  AIT  said  that  it 
expects  that  renegotiation  of  harbor  space 
leases  will  not  result  in  unreasonable  rents. 
CCNAA  said  that  it  would  strongly  urge 
harbor  authorities  to  negotiate  reasonable 
terms  in  line  with  current  international 
practice,  without  regard  to  whether  the 
tenant  owns  or  leases  container  equipment. 
AIT  agreed  to  supply  CCNAA  with  model 
port  leasing  contracts  and  pricing  standards 
of  international  ports  comparable  to 
Kaohsiung  harbor. 

Subsequent  developments,  however, 
do  not  appear  to  have  borne  out  the 
expectations  expressed  in  the  Agreed 
Minutes.  A  supplemental  response  to  the 
section  15  Order,  received  by  the 
Commission  on  August  27, 1987,  stated 
that  no  progress  was  being  made  on  the 
issue  of  dockside  equipment.  This 
response  indicated  that  the  difference 
between  what  might  be  considered 
standard  international  port  terms  and 
conditions  for  dockside  equipment 
procurement,  and  the  terms  imposed  by 
the  KHB,  will  cost  affected  carriers 
about  $114  million  over  the  life  of  the 
equipment,  it  is  further  alleged  that 
although  representatives  of  the  Taiwan 
authorities  agreed  in  the  April 
Discussions  that  the  central  government 
would  take  steps  to  moderate  the 
demands  of  the  KHB  in  the  area  of 
equipment  ownership  and  rental,  efforts 
continue  to  be  frustrated  by  the  policies 
and  practices  of  the  KHB  management. 

As  the  above  summary  indicates, 
there  is  considerable  indication  that 
U.S.-flag  carriers  face  burdensome, 
restrictive  requirements  in  Taiwan  with 
respect  to  the  ownership  and  operation 
of  dockside  equipment  and  facilities. 
Although  certain  commitments  were 
made  in  the  Agreed  Minutes  of  the  April 
Discussions  between  AIT  and  CCNAA, 
it  appears  that  little  progress  has  been 
made  to  implement  those  commitments. 
It  appears  that  U.S.-flag  carriers 
continue  to  experience  the  same 
inability  to  purchase,  import,  or  re- 
export their  own  dockside  equipment. 
These  restrictions  appear  to  have 
affected  the  efficient  operation  of  U.S.- 
flag  carriers  at  Taiwan  ports  by 
significantly  increasing  their  costs  of 
doing  business  there. 

Taiwan-flag  carriers,  on  the  other 
hand,  do  not  appear  to  be  burdened  by 
such  costs  in  Taiwan.  Moreover,  there  is 
nothing  to  indicate  that  Taiwan  carriers 
encounter  any  similar  restrictions  on  the 
ownership  and  operation  of  dockside 


equipment  at  U.S.  ports.  It  therefore 
appears  that  the  laws,  regulations, 
policies  and  practices  of  Taiwan 
authorities  have  created  conditions 
unfavorable  to  shipping  in  the  U.S.- 
Taiwan trade. 

It  is  less  apparent  that  there  are 
differences  in  treatment  with  respect  to 
the  rental  of  dockside  equipment  and 
facilities.  The  information  received  by 
the  Commission  contains  allegations 
that  U.S.-flag  carriers  may  not  be  able  to 
obtain  reasonable  rents  on  equipment 
that  comport  with  the  rents  charged  at 
comparable  international  ports.  At  this 
point,  this  information  does  not  enable 
the  Commission  to  quantify  precisely 
the  differences  in  terms  and  treatment 
accorded  Taiwan-flag  carriers  vis-a-vis 
U.S.-flag  carriers  with  respect  to 
equipment  rental  at  Taiwan  ports. 
Nevertheless,  while  a  complete  picture 
may  not  yet  be  apparent,  the 
information  received  does  raise  serious 
questions  regarding  disparities  in  rental 
rates  for  U.S.-flag  carriers.  This  issue  is 
therefore  one  which  the  Commission 
invites  interested  persons  to  provide 
additional  information  on  through 
participation  in  this  rulemaking 
proceeding. 

In  addition,  persons  commenting  on 
the  proposed  rule  are  invited  to  address 
the  question  of  whether  liberalizations 
with  respect  to  equipment  ownership 
and  reasonable  rental  rates  should 
apply  not  only  to  equipment  which  is 
currently  in  use  (and  may  be  subject  to 
renegotiated  terms)  as  well  as  to 
equipment  not  yet  delivered  but  which 
has  been  the  subject  of  preliminary 
negotiations  or  letters  of  intent. 

B.  Container  Terminal  Licenses 

The  Taiwan  Shipping  Enterprise  Act 
of  1981  and  the  Ministry  of 
Communications'  ("MOC")  Regulations 
Governing  Operations  of  Container 
Terminals  issued  thereunder  appear  to 
have  been  interpreted  and  applied  so  as 
to  prohibit  U.S.-flag  carriers  operating  in 
Taiwan  from  having  more  than  a  one- 
third  ownership  interest  in  certain 
commercial  activities,  such  as  container 
terminal  and  shipping  agency 
businesses.  Only  a  company  organized 
under  Taiwan  law  may  engage  in  such 
business  activities.  Also,  two-thirds  of 
such  company's  capital  stock  must  be 
owned  by  Taiwan  citizens.  Further,  the 
board  chairman  and  two-thirds  of  the 
directors  of  a  container  terminal 
operator  company  must  be  citizens  of 
Taiwan. 

U.S.-flag  carriers  have  not  been 
permitted  to  own,  control  or  operate 
container  terminal  operations,  even  at 
facilities  dedicated  to  their  use. 
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However,  resolution  of  the  container 
terminal  issue  may  not  require  a 
statutory  change.  The  relevant  Taiwan 
statute  could  be  interpreted  to  permit 
such  operations  by  U.S.-flag  carriers  for 
reasons  of  reciprocity  and  fairness. 
Article  III.  section  3  of  the  Treaty  of 
Friendship,  Commerce  and  Navigation 
between  the  U.S.  and  Taiwan  ("FCN 
Treaty")  appUes  the  concept  of  national 
treatment  for  each  country's 
corporations  in  the  other,  unless 
otherwise  provided  by  law.  By  the  terms 
of  Taiwan  law,  U.S.  companies  appear 
not  to  have  been  prohibited  from 
establishing  terminal  services.  It  would 
therefore  further  appear  and  they  should 
be  accorded  national  treatment.  Also. 
Article  VI.  section  4  of  the  FCN  Treaty 
assures  access  to  each  other's  agencies, 
such  as  those  responsible  for  issuing 
necessary  licenses  for  commercial  i 

operations.  ' 

It  is  reported  that  the  subject  of 
container  terminal  licenses  was  raised 
during  U.S./Taiwan  trade  negotiations 
in  1985  and  1986.  The  matter  was  also 
raised  by  appUcations  filed  with  the 
MOC  by  two  U.S.-flag  carriers  | 

containing  requests  for  licenses  to 
operate  container  terminals.  The 
applications  were  denied  by  the  MOC. 
despite  language  in  the  Taiwan  Shipping 
Enterprise  Act  stating  that  reciprocal 
treatment  should  be  accorded  to  carriers 
of  those  countries  that  permit  Taiwan's 
carriers  to  engage  in  such  activities.*  In 
August,  1986,  the  two  U.S.-flag  carriers 
resubmitted  applications  with  the  MOC 
to  operate  container  terminals. 

Taiwan's  International  Harbour 
Warehouse  Regulations,  Articles  67  and 
71,  are  cited.  Article  67  states  that 
private  or  state  enterprises  can  invest  in 
the  management  of  terminal  or 
warehousing  businesses.  Article  71 
states  that  the  priority  in  renting  special 
facilities  shall  be  given  to  Taiwan 
carriers,  manufacturers,  or  warehousing 
businesses. 

Lease  and  joint  use  arrangements 
have  allowed  U.S.-flag  carriers  to 
acquire  exclusive  use  of  wharves  and 
adjacent  terminal  areas  at  the  port  of 
Kaohsiung  only.  However,  control  of 
part,  shipside  and  inland  terminal 
operations  has  been  denied  by  a  series 


»  Article  8  of  Ihis  statute  reads  as  follows: 
Persons  and  juristic  persons  whose  nationality  is 
other  than  that  of  *   *   *  (Taiwan)  shall  not  be     j 
permitted  to  establish  any  organization  for  the 
purpose  of  doing  business  as  a  shipping  agency  or 
sea  cargo  forwarder  or  of  operating  container 
terminals^  provided,  however,  if  the  foreign 
government  of  these  persons  reciprocally  accordg 
the  same  rights  to  persons  of  juristic  persons  of 
•   ■   •  fTaiwanJ  and  that  an  approval  has  been 
granted  by  the  Ministry  of  Communications,  the 
obove  restriction  shall  not  apply.  (Emphasis  added). 


of  regulations,  lease  clauses,  and 
unwritten  interpretations. 

At  two  of  Taiwan's  three  major  port 
facilities,  the  China  Container  Terminal 
Corporation  ("CCTC").  which  is  partly 
government-owned,  holds  the  sole 
license  to  offer  port  services.  Such 
services  include  shipside  container 
operation  of  certain  equipment, 
including  forklift  trucks.  CCTC  charges 
considerably  more  than  what  an 
integrated  operation  by  the  carrier 
would  cost.  At  its  Kaohsiung  facility,  the 
amount  that  CCTC  charges  a  U.S.-flag 
carrier  on  labor  costs  will  result  in  1987 
in  projected  extra  costs  of  $382,000. 

One  U.S.-flag  carrier  has  submitted 
two  separate  applications  for  a  terminal 
operator  license.  Both  have  been  denied, 
and  the  subsequent  appeals  rejected. 
Another  carrier  had  submitted  two 
separate  applications  for  a  terminal 
operator  license  prior  to  the  April 
Discussions.  Both  were  denied,  and  an 
appeal  rejected.  U.S.-flag  carriers  state 
that  they  understand  that  Taiwan  will 
change  its  policy,  and  grant  them  branch 
licenses  to  operate  dockside  facilities  in 
Kaohsiung. 

The  Agreed  Minutes  resulting  from  the 
April  Discussions  report  in  Paragraph 
(A)  that: 

CCNAA  informed  AIT  that,  henceforth,  in 
accordance  with  Article  40  of  the  Shipping 
Act  of  1981.  U.S.  carriers  will  be  able,  as 
branch  offices,  to  apply  for  and  receive 
licenses  to  operate  as  container  terminal 
operators,  and  sea  cargo  forwarders  in 
accordance  with  local  laws  and  regulations. 
Container  freight  station  operation  is 
contingent  on  an  inland  container  terminal 
license. 

Follow-up  discussions  between  U.S.- 
flag  carriers  and  Taiwan  officials  appear 
to  have  been  consistent  with  the  above 
statement.  However,  when  one  carrier 
filed  an  application  for  a  container 
terminal  license  in  May.  1987.  the 
application  was  rejected  and  returned 
by  the  KHB.  which  cited  the  lack  of 
present  authority  under  the  law  to  issue 
the  license. 

Agreement  No.  10050  contends  that 
U.S.-flag  carriers  urgently  require 
Taiwan  licenses  necessary  to  operate 
container  terminals,  as  well  as  other 
activities  such  as  shipping  agencies, 
container  freight  stations,  and  sea  cargo 
forwarding  agencies.  Such  activities  are 
permitted  Taiwan-flag  carriers  in  the 
U.S.,  as  well  as  in  Taiwan.  Taiwan 
central  authorities  have  recently 
indicated  that  U.S.  carriers'  applications 
for  such  licenses  will  be  processed  and 
granted  pursuant  to  existing  law. 
However,  most  of  these  matters  fall 
within  the  jurisdiction  of  provincial 
authorities  who  have  generally  not  been 


accommodating  or  cooperative  in  the 
past. 

Recent  changes  in  Taiwan  regiilations 
now  appear  to  require  U.S.-flag  carriers 
to  establish  an  inland  container  terminal 
in  order  to  be  eligible  to  apply  for  port 
container  terminal  licenses.  However, 
for  U.S.-flag  carriers  to  set  up  an  inland 
container  terminal,  prohibited  until  now, 
allegedly  would:  (1)  Require  new 
investment  of  up  to  $8  to  10  million  per 
terminal;  •  (2)  conflict  with  existing 
long-term  contracts  with  Taiwan  inland, 
terminal  operators;  (3)  require  other 
conditions,  such  as  land  ownership, 
which  may  not  be  permitted  under  other 
Taiwan  restrictions. 

Moreover,  a  supplemental  response  to 
the  Section  15  Order  contains 
information  on  further  developments  on 
the  container  terminal  issue.  This 
response  stated  that,  in  order  to  obtain 
and  use  an  inland  terminal  license,  a 
U.S.-flag  carrier  probably  would  first 
have  to  purchase  suitable  land  for  such 
a  terminal,  as  local  counsel  has  advised 
that  lease  of  land  is  probably  not 
permissible.  Under  Taiwan  law, 
purchase  of  land  by  a  foreign 
corporation  appears  to  require  approval 
of  both  local  government  and  central 
government  agencies.  This  procedure  is 
said  to  be  very  cumbersome. 

In  summary,  little  progress  also 
appears  to  have  been  made  on  the  issue 
of  container  terminal  licenses 
subsequent  to  the  April  Discussions.  It 
now  appears  that  it  is  necessary  to 
estabUsh  an  inland  terminal  as  a    i 
prerequisite  to  the  establishment  of  a 
port  terminal.  Both  the  cost  and 
administrative  obstacles  to  setting  up  an 
inland  terminal  appear  to  be  prohibitive. 
There  would  appear  to  be  no  rational 
reason  to  require  an  ocean  carrier  to 
have  an  inland  container  terminal 
before  being  licensed  to  operate 
waterside  facilities.  The  reason  for  the 
requirement  may  reflect  a  bias  in  favor 
of  Taiwan-flag  carriers  inasmuch  as 
Taiwan-flag  carriers  already  have 
inland  terminal  licenses,  and  therefore 
already  qualify  for  port  terminal 
licenses.  In  any  event,  the  burden  placed 
on  U.S.-flag  carriers  in  this  respect 
appears  to  be  unrelated  to  any 
commercial  needs  or  operating 
requirements.  Rather,  it  seems  to  be 
designed  solely  for  the  purpose  of 
making  such  operations  extremely 
difficult,  if  not  impossible.  A  similar 
burden  is  not  placed  on  Taiwan-flag 
carriers,  who  already  have  established 


•  To  establish  a  terminal  large  enough  to  replace 
one  carrier's  existing  contracted  inland  container 
facilities  would  require  an  investment  of 
approximately  S28  million. 


inland  tenninals.  Finally,  it  does  not 
appear  that  Taiwan-flag  carriers 
experience  any  such  restrictions  in  the 
United  States. 

Accordingly,  it  appears  that  the 
policies  of  Taiwan  authorities  with 
respect  to  licensing  of  container 
terminal  operations  unfairly 
discrimiante  against  U.S.-flag  carriers 
and  constitute  a  condition  unfavorable 
to  shipping  in  the  Trade. 

IV.  Conchnian 

It  would  appear  that  unfavorable 
shipping  coniditions  may  exist  in  the 
foreign  oceanbome  trades  between  the 
United  States  and  Taiwan,  under  §  585.3 
(a),  (c)  and  (d),  48  CFR  585.3  (a),  (c)  and 
(d),  of  the  section  19  Regulations.  As  a 
direct  result  of  Taiwan  laws, 
regulations,  policies,  and  practices, 
conditions  may  exist  which:  (1)  Preclude 
or  tend  to  preclude  U.S.-flag  carriers 
from  competing  in  the  Trade  on  the 
same  basis  as  Taiwan-flag  carriers;  (2) 
discriminate  between  U.S.-flag  carriers 
and  their  foreign  competitors;  and  (3) 
are  otherwise  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States. 
No  such  restrictions  or  unfavorable 
conditions  appear  to  have  been  imposed 
by  the  United  States  on  Taiwan-flag 
carriers. 

Therefore,  pursuant  to  section  19(l)[b) 
of  the  Merchant  Marine  Act,  1920  and 
the  Commission's  regulations  at  46  CFR 
Part  585,  the  Commission  hereby 
initiates,  on  its  own  motion,  a 
rulemaking  proceeding  with  respect  to 
the  apparent  existence  of  unfavorable 
shipping  conditions  in  the  foreign 
oceanbome  trade  between  the  United 
States  and  Taiwan,  and  the  appropriate 
remedy  or  remedies  to  adjust  or  meet 
those  conditions. 

The  accompanying  proposed  rule 
states  two  alternative  remedies  to 
address  unfavorable  conditions:  (1) 
Suspension  of  the  tariffs  of  Taiwan 
carriers  in  the  affected  trades;  and  (2) 
suspension  of  transshipment  agreements 
and  of  the  terminal  agreements  at  U.S. 
ports  to  which  Taiwan  carriers  are 
parties. 

Interested  persons  are  encouraged  to 
comment  on  the  proposed  rule  including 
the  proposed  remedies.  Factual 
submissions  relating  to  conditions  in  the 
United  States/Taiwan  trade,  where 
relevant,  should  include  statistics 
showing  present  or  prospective  cargo 
loss,  loss  of  customers,  reduction  in 
sailings  or  other  impact  on  service, 
reduction  in  volume  of  exports  or 
imports,  impact  on  freight  rates,  and 
costs  incurred  through  delay  in 
shipment.  To  the  extent  possible  factual 
submission  should  be  supported  by 
sworn  documents  and  affidavits. 


Usl  of  Subjects  in  48  CFR  Part  588 

Cargo  vessels.  Exports,  Foreign 
relations.  Imports,  Maritime  carriers. 
Penalties.  Rates  and  fares.  Tariffs. 

Therefore,  pursuant  to  section  19(l){b) 
of  the  Merchant  Marine  Act.  1920.  46 
U.S.C.  app.  876(l)(b).  Reorganization 
Plan  No.  7  of  1961.  75  Stat  840,  and  46 
CFR  Part  585,  it  is  proposed  to  add  a 
Part  588  to  Title  48.  Subchapter  D.  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 

PART  588— ACTIONS  TO  ADJUST  OR 
MEET  CONOmONS  UNFAVORABLE 
TO  SHIPPfNG  IN  THE  UNITED 
STATES/TAIWAN  TRADES 

Sec 

568.1  Conditions  unfavorable  to  shipping  in 
the  foreign  trade  with  Taiwan. 

588.2  Tariffs  of  Taiwan-flag  carriers 
suspended. 

588.3  Terminal  and  transshipment 
agreements  of  Taiwan-flag  carriers 
suspended. 

Authority:  46  U.S.C.  app.  876(l)(b):  46  CFR 
Part  585:  Reorganization  Plan  No.  7  of  1961.  26 
FR  7315.  August  12, 1961. 

§  588. 1    Conditions  unfavorable  to  shipping 
In  ttie  foreign  trade  with  Taitvan. 

The  Federal  Maritime  Commission 
has  determined  that  Taiwan  has  created 
conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States  by 
enacting,  implementing  and  enforcing 
laws,  regulations,  policies  and  practices 
which  unreasonably  restrict  vessels  of 
U.S.-flag  registry  from  competing  in  the 
ocean  trade  between  the  United  States 
and  Taiwan  on  the  same  basis  as 
Taiwan-flag  carriers.  Taiwan  policies 
and  practices  unreasonably  restrict  the 
ownership  and  operation  of  dockside 
equipment  and  facilities  and 
unreasonably  hamper  the  ability  of  U.S.- 
flag  carriers  to  obtain  licenses  to 
operate  container  terminals.  The 
enforcement  of  these  policies 
discriminates  against  U.S.-flag  carriers 
and  increases  carrier  costs  and  reduces 
carrier  efficiencies  in  their  port 
operations  and  activities,  and  hampers 
their  ability  to  compete  in  the 
international  market  for  liner  services, 
thus  resulting  in  conditions  unfavorable 
to  shipping  in  the  foreign  trade  of  the 
United  States. 

§  588.2    Tariffs  of  Taiwan-flag  carriers 
suspended. 

(a)  On  a  date  30  days  from  the 
issuance  of  a  final  rule,  the  following 
tariffs  and  all  amendments  thereto, 
insofar  as  they  relate  to  the  trade 
between  the  United  States  and  Taiwan, 
are  suspended  in  full: 


Evergreen  Marine  Corporation 

FMC  No.  131— FROM  Ports  and  Points 
in  the  United  States  and  Puerto  Rico  via 
U5.  Atlantic.  Gulf  Coast  Ports  TO  Ports 
in  the  Far  East.  Southeast  Asia  and 
West  Asia. 

FMC  No.  132— FROM  Ports  and  Points 
in  the  U.S.  TO  Ports  and  Points  in 
Northeast  Asia  and  Southeast  Asia. 

FMC  No.  150— FROM  Ports  in  the  Far 
East.  Southeast  Asia,  and  West  Asia  TO 
Ports  and  Points  in  the  United  States 
and  Puerto  Rico  via  U.S.  Atlantic.  Gulf 
and  Pacific  Coast  Ports. 

Yangming  Marine  Transport  Corp. 

FMC  No.  8— FROM  Taiwan,  Republic 
of  China.  Hong  Kong,  Australia,  and 
India,  Singapore.  Bangkok.  Port  Kelang 
and  Indonesia  TO  the  United  States 
Atlantic  and  Gulf  Ports. 

FMC  No.  12— BETWEEN  Rail 
Carrier's  Terminals  at  U.S.  Gulf  Ports 
and  U.S.  Atlantic  and  Gulf  Ports  via  U.S. 
Atlantic  Ports  and  U.S.  Pacific  Ports 
AND  Ports  in  Japan  and  South  Korea 
and  Taiwan  and  Hong  Kong. 

FMC  No.  13— FROM  Hong  Kong. 
Taiwan.  Republic  of  China,  Europe. 
Australia  and  India.  Indonesia. 
Singapore  and  Thailand,  TO  the  United 
States  Pacific  Coast  Ports. 

FMC  No.  16— FROM  United  Stales 
Pacific  Coast  Ports  TO  Ports  and 
Oufports  in  the  Far  East  and  to  Oufports 
in  Southeast  Asia  and  the  Middle  East 
as  shown  in  the  Outport  Section. 

FMC  No.  20— FROM  the  United  States 
Atlantic  and  Gulf  Ports  TO  Taiwan. 
Japan,  Korea,  Hong  Kong,  Philippines, 
Australia  and  India. 

FMC  No.  26— FROM  Ports  and  Points 
in  the  Far  East,  Middle  East.  Australia, 
the  Continent  and  the  United  Kingdom 
TO  Inland  Points  of  the  United  States. 

FMC  No.  27— FROM  Inland  Points  of 
the  United  States  TO  Ports  and  Points  in 
Japan,  Korea,  Taiwan.  Hong  Kong,  the 
Philippines.  Australia.  Saudi  Arabia. 
Italy,  West  Germany.  Netherlands. 
United  Kingdom,  Belgium,  and  France. 

Orient  Overseas  Container  Line,  Inc. 

FMC  No.  122— FROM  Hong  Kong, 
Japan,  Korea,  Malaysia,  Singapore  and 
Taiwan  TO  Air  Terminals  in  the  United 
States  via  Wafer/Air  and  Water/ Air/ 
Motor. 

Participation  in  FMC  No.  16,  the  tariff 
of  the  Asia  North  America  Eastbound 
Rate  Agreement — FROM  Korea,  Hong 
Kong,  Macao  and  Taiwan  TO  Ports  and 
Points  in  the  United  States,  Puerto  Rico 
and  U.S.  Virgin  Islands. 

Participation  in  Tariff  FMC  No.  8,  the 
tariff  of  the  Transpacific  Westbound 
Rate  Agreement — FROM  Ports  .md 
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Points  in  the  United  States  and  Canada 
TO  Ports  and  Points  in  the  Far  East. 

(b)  Tariffs  which  may  be  filed  by  or  on 
behalf  of  the  above-mentioned  carriers 
in  the  ocean  trade  between  the  United 
States  and  Taiwan  shall  also  be 
suspended. 

(c)  All  a^ected  conference  or  rate 
agreement  tariffs  shall  be  amended  to 
reflect  the  suspensions  specified  above. 
Operation  by  any  carrier  under 
suspended,  cancelled  or  rejected  tariffs 
shall  subject  said  carriers  to  all 
applicable  remedies  and  penalties 
provided  by  law. 

S  5M.3    Terminal  and  transshipment 
agreements  of  Taiwan-flag  carriers 
suspended. 

(a)  On  a  date  30  days  from  the 
issuance  of  a  Rnal  rule,  the  following 
agreements  and  all  amendments  thereto, 
insofar  as  they  relate  to  the  trade 
between  the  United  States  and  Taiwan, 
are  suspended  in  full: 

Evergreen  Marine  Corporation 

No.  224-004087— City  of  Los  Angeles 
Preferential  Use  Agreement. 

No.  224-010716— Port  of  San  Francisco 
Terminal  Use  Agreement. 

No.  224-010718— Virginia 
International  Terminal  Non-Executive 
Use  Agreement.  I 

No.  224-010763— South  Carolina  State 
Ports  Authority  Exclusive  Use 
Agreement.  1 

No.  224-010774— Georgia  Ports    ' 
Authority  Terminal  Lease  Agreement. 

No.  224-010804— City  of  Los  Angeles 
Preferential  Use  Agreement. 

No.  224-010825— City  of  Los  Angeles 
Non-Exclusive  Assignment  Agreement 

No.  224-010854— Port  of  Oakland. 
California  Terminal  Use  Agreement 

No.  224-011062— Maryland  Port 
Administration  Terminal  Lease 
Agreement. 

No.  224-011068— Port  of  Portland. 
Oregon  Terminal  Lease  Agreement, 

Yangming  Marine  Transport  Corp. 

No.  224-010749— Georgia  Ports 
Authority  Terminal  Lease  Agreement. 

No.  224-010816— North  CaroHna  State 
Ports  Authority  Terminal  Lease 
Agreement. 

No.  224-010826— City  of  Los  Angeles 
Non-Exclusive  Use  Agreement. 

No.  224-010929— City  of  Los  Angeles 
Non-Exclusive  Use  Agreement.      I 

Orient  Overseas  Container  Line,  Inc. 

No.  224-010910— Port  of  Oakland. 
California  Preferential  Assignment 
Agreement.  I 

No.  224-010926— Long  Beach       I 
Cortainer  Terminal  Container  Terminal 
and  Stevedoring  Agreement. 


No.  224-010956 — Stevedoring  Services 
of  America  Container  Service 
Agreement. 

No.  224-010957 — Stevedoring  Services 
of  America  Container  Service 
Agreement. 

No.  224-011081— South  Carolina  State 
Ports  Authority  Terminal  Operating 
Agreement. 

No.  224-010736  '—City  of  Long  Beach 
Terminal  Lease  Agreement. 

No.  224-011067  '—City  of  Long  Beach 
Terminal  Lease  Agreement. 

No.  218-010785 — Non-Exclusive 
Transshipment  Agreement  Between 
Orient  Overseas  Container  Line,  Ltd. 
and  Totem  Trailer  Express.  Inc. 

(b)  Agreements  which  may  be  filed  by 
or  on  behalf  of  the  above-mentioned 
carriers  in  the  ocean  trade  between  the 
United  States  and  Taiwan  shall  also  be 
cancelled. 

(c)  Operation  by  any  carrier  under 
suspended,  cancelled  or  rejected 
agreements  shall  subject  said  carriers  to 
all  applicable  remedies  and  penalties 
provided  by  law.  By  the  Commission. 
loseph  C.  Polking, 

Secretary. 

(FR  Doc.  87-28120  Filed  12-7-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  173 

[Docket  No.  HM-201;  Advance  Notk:e] 

Detection  and  Repair  of  Cracks,  Pits, 
Corrosion,  Lining  Flaws,  Thermal 
Protection  Flaws,  and  Other  Defects  of 
Tank  Car  Tanks 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  (DOT). 
ACTION:  Advanced  notice  of  proposed 
rulemaking  (ANPRM). 

SUMMARY:  RSPA  and  the  Federal 
Railroad  Administration  (FRA)  are 
considering  new  safety  standards  that 
would  require  railroad  tank  car  owners 
and  repair  facilities  to  inspect  for  cracks 
after  certain  tank  repairs  to  assure  that 
no  cracks  exist.  RSPA  and  FRA  are  also 
considering  the  revision  of  existing 
periodic  reinspection  requirements  for 
tank  car  tanks  to  more  adequately 
detect  cracks,  pits,  corrosion,  lining 
flaws,  thermal  protection  flaws,  and 


'  Long  Beach  Container  Terminal  is  a  subsidiary 
of  Orient  Overseas  Container  (Holding)  Ltd.,  and  an 
affiliate  of  Orient  Overseas  Container  Line.  Long 
Beach  Container  Terminal  is  a  party  to  these  lease 
agreements  with  the  City  of  Long  Beach,  California. 


Other  defects.  These  new  safety 
standards  and  revised  periodic 
reinspection  requirements  could  include 
specific  inspection  techniques  to  assure 
that  small  defects,  which  may  grow  in 
size,  are  properly  identified  and 
repaired  or  monitored. 
DATE:  Comments  must  be  received  by 
February  11. 1988. 
ADDRESS:  Address  comments  to  the 
Dockets  Unit.  Research  and  Special 
Programs  Administration,  Department  of 
Transportation.  Washington.  DC  20590, 
Comments  should  identify  the  docket 
and  notice  number  and  be  submitted  in 
five  copies.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard.  The 
Dockets  Unit  is  located  in  Room  8426  of 
the  Nassif  Building.  400  7th  Street  SW.. 
Washington,  DC  20590.  Public  dockets 
may  be  reviewed  between  the  hours  of 
8:30  a.m.,  and  5:00  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Olekszyk.  Deputy  Associate 

Administrator  for  Safety,  Federal 

Railroad  Administration,  RRS-2. 

Washington.  DC  20590.  Telephone  202- 

366-0897. 

SUPPt^MENTARY  INFORMATION:  As  a 

result  of  actions  taken  in  response  to  an 
incident  involving  a  tank  car  tank 
leaking  ethylene  oxide  on  December  31. 
1984,  at  North  Little  Rock.  Arkansas. 
RSPA  and  FRA  have  identified  a 
problem  concerning  tank  car  tanks  with 
small  cracks.  Investigation  of  this 
incident  revealed  that  the  subject  tank 
car  tank  had  been  equipped  with  an 
anti-shift  bracket  not  in  conformance 
with  the  Hazardous  Materials 
Regulations  (HMR)  for  such  brackets  on 
tanks  carrying  hazardous  materials. 
FRA's  Office  of  Safety  subsequently 
reviewed  construction  records  and  had 
identified,  by  September  1985, 
approximately  9,000  hazardous 
materials  tank  car  tanks  with 
nonconforming  brackets.  These  tanks 
were  built  by  one  manufacturer,  which 
proposed  to  bring  the  affected  tanks  into 
coniformance  by  means  of  a  campaign  to 
remove  the  noncomforming  brackets, 
inspect  the  tank  shell  for  cracks,  and 
remove  or  repair  detected  cracks  before 
retumng  the  tank  to  service. 

During  the  retrofit  program,  FRA 
inspectors  noted  some  anomalies  in  the 
procedure.  Independently,  FRA  received 
reports  from  the  Louisiana  State  Police 
of  similar  anomalies.  In  August  1985.  the 
FRA's  Associate  Administrator  for 
Safety  asked  the  DOT  Transportation 
Systems  Center  to  make  a  preliminary 
technical  assessment  of  the  adequacy  of 


the  manufacturer's  inspection  and  repair 
procedures.  The  center  formed  a  Task 
Force  for  this  purpose,  consisting  of  five 
senior  engineering  faculty  members  from 
three  universities,  a  National  Bureau  of 
Standards  expert  on  tank  car  steels,  and 
two  senior  members  of  the  Center's 
technical  staff.  The  Task  Force  members 
are  nationally  recognized  authorities  on 
structures,  structural  fatigue,  and 
fracture  mechanics. 

The  Task  Force  issued  a  final  report, 
which  is  available  as  part  of  this  docket. 
This  report  documents  the  Task  Force 
assessment  of  the  inspection  and  repair 
procedures.  The  Task  Force  assessed 
three  risks:  (1)  The  risk  that  local 
reductions  of  shell  thickness  ("thin 
shell")  might  lead  to  burst  failures;  (2) 
the  risk  that  the  insepction  procedure 
would  not  detect  certain  cracks  which 
might  continue  to  grow  in  fatigue  during 
subsequent  service;  and  (3)  the  risk  that 
a  weld  repair  might  damage  the  shell  if 
the  repair  procedure  is  not  adequate. 
The  thin  shell  issue  is  addressed  in  a 
separate  notice  of  proposed  rulemaking 
published  elsewhere  in  today's  Federal 
Register.  The  Task  Froce  has  identified 
two  major  technical  issues,  related  to 
crack  detection  and  repair.  (1) 
Adequacy  of  crack  detection  and  (2)  the 
ability  to  repair  detected  cracks  without 
collateral  damage. 

In  addition  to  the  above  study,  the 
Task  Force  has  also  issued  a  report, 
which  is  part  of  this  docket,  concerning 
the  retrofit  installation  of  'belly 
sitffeners'  under  the  tank  shell  of  certain 
tank  car  tanks.  The  report  indicates  that 
the  shell  belly  should  be 
nondestnictively  inspected  for  cracks. 
The  report  also  indicates  that  post  weld 
heat  treatment,  even  for  those  situations 
in  which  49  CFR  171.21(f)  does  not 
require  postweld  heat  treatment,  would 
be  beneficial  in  reducing  residual 
stresses  which  can  promote  crack 
initiation  and  growth. 

In  addition  to  the  detection  and  repair 
of  cracks  arising  from  tank  repairs, 
RSPA  and  FRA  are  also  concerned  with 
the  detection  and  repair  of  cracks,  pits, 
corrosion,  lining  flaws,  thermal 
protection  flaws,  and  other  defects 
arising  from  causes  other  than  tank 
repairs.  49  CFR  173.31(c)(3)  generally 
requires  that  single  unit  tank  car  tanks 
in  service  10  years  or  more  be  'internally 
inspected'  for  defects  during  the  periodic 
retest  and  reinspection  of  the  tanks. 
There  are  no  similar  requirements  for 
multi-unit  tank  car  tanks,  although 
§  173.31(d)(9)  does  allow  the  visual 
inspection  of  certain  tanks  as  an 
alternative  to  periodic  hydrostatic 
testing. 

RSPA  and  FRA  are  concerned  that  the 
lack  of  specificity  in  the  internal 


inspection  requirements  of  49  CFR 
173.31(c)(3)  for  single  unit  tank  car  tanks 
and  the  absence  of  any  internal 
inspection  requirements  for  multi-unit 
tank  car  tanks,  may  result  in  the 
nondetection  of  small  defects  that  may 
grow  in  size  and  lead  to  tank  failure. 
RSPA  and  FRA  are  also  concerned  with 
the  detection  and  repair  of  defects  that 
are  present  on  the  external  surface  of 
tank  car  tanks,  but  which  are  obscured 
by  insulation. 

RSPA  and  FRA  do  not  have 
quantitative  data  on  how  many  tank  car 
tanks  have  undetected  cracks,  pits, 
corrosion,  lining  flaws,  thermal 
protection  flaws,  or  other  defects. 
However,  we  are  aware  that  (1)  some 
insulated  tanks  have  substantial 
corrosion  on  the  external  tank  surfaces, 
apparently  due  to  a  reaction  between 
insulation  components  and 
condensation;  (2)  some  tanks  in 
corrosive  service  have  large  areas 
where  internal  corrosion  has  reduced 
the  tank  thickness  to  below  the 
minimum  thickness  prescribed  in  Part 
179  of  the  HMR  and  (3)  the  linings  of 
some  tanks  have  lost  their  integrity. 
Therefore.  RSPA  and  FRA  believe  that 
there  may  be  a  significant  number  of 
tank  car  tanks  that  are  stenciled  and 
used  as  DOT  specifications  tank  car 
tanks,  but  are  actually  noncomplying 
tank  car  tanks,  because  they  have 
defects  (such  as  unrepaired  cracks,  pits, 
corrosion,  or  lining  flaws).  Accordingly, 
these  noncomplying  tanks  are  not 
authorized  to  transport  hazardous 
materials  requiring  the  use  of  a  DOT 
specification  tank. 

RSP  and  FRA  have  concluded  that 
rulemaking  may  be  needed  to  address 
the  detection  and  repair  of  cracks,  pits, 
corrosion,  lining  flaws,  thermal 
protection  flaws,  and  other  defects. 
RSPA  and  FRA  request  all  interested 
parties  to  provide  comments  on  the 
questions  listed  below: 

1.  What  types  of  tank  car  tank  repairs 
are  likely  to  lead  to  undetected  cracks 
(e.g.,  grinding,  arc  gouging,  welding)? 

2.  How  effective  is  postweld  heat 
treatment  in  reducing  the  growth  of 
existing  cracks  or  the  formation  of  new 
cracks? 

3.  What  inspection  techniques  (e.g.. 
ultrasonic,  magnetic  particle,  acoustic 
emission,  and  radioscopic)  are 
appropriate  to  detect  small  cracks,  pits, 
corrosion,  lining  flaws,  thermal 
protection  flaws,  and  other  defects? 

4.  What  techniques  are  appropriate  to 
repair  small  cracks,  pits,  corrosion, 
lining  flaws,  thermal  protection  flaws, 
and  other  defects  without  causing 
collateral  damage? 

5.  For  small  cracks,  pits,  corrosion, 
lining  flaws,  thermal  protection  flaws, 


and  other  defects,  what  alternatives  to 
defect  repair  are  appropriate  (e.g. 
special  handling,  special  train 
placement,  and  more  frequent 
reinspections)? 

Commenters  are  not  limited  to 
responding  to  the  questions  raised 
above  and  may  submit  any  facts  and 
views  consistent  with  the  intent  of  this 
notice.  In  addition,  commenters  are 
encouraged  to  provide  comments  on 
"major  rule"  considerations  under  the 
DOT  regulatory  procedures  (44  FR 
11034).  potential  environmental  impacts 
subject  to  the  Environmental  Policy  Act. 
information  collection  burdens  which 
must  be  reviewed  under  the  Paperwork 
Reduction  Act.  and  economic  impact  on 
small  entities  subject  to  the  Regulatory 
Flexibility  Act. 

Issued  in  Washington,  DC  on  December  2, 
1987  under  the  authority  delegated  in  49  CFR 
Part  106,  Appendix  A. 

Alan  I.  Roberts, 

Director  Office  of  Hazardous  Materials 

Transportation. 

(FR  Doc.  87-28105  Filed  12-7-87;  8:45  am] 
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49  CFR  Part  173 

(Docket  No.  HM-201B;  Notice  No.  87-11] 

Shippers;  Use  of  Tank  Car  Tanks  With 
Localized  Thin  Spots 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  RSPA  and  the  Federal 
Railroad  Administration  (FRA)  are 
proposing  the  development  of  safety 
standards  that  would  (1)  permit  the  use 
of  railroad  tank  car  tanks  with  tank 
shell  thicknesses  in  localized  areas  less 
than  the  minimum  specified  in  the 
Hazardous  Materials  Regulations  (HMR) 
and  (2)  require  the  measurement  of  tank 
car  tank  thicknesses  under  certain 
conditions.  This  action  is  necessary  to 
verify  that  tank  repairs  do  not  result  in 
significant  decreases  in  shell 
thicknesses.  The  intended  effect  of  this 
action  is  to  assure  that  tank  repairs  do 
not  result  in  a  reduction  in  the  level  of 
safety  and  to  facilitate  commerce  by 
allowing  the  use  of  tank  car  tanks,  with 
localized  thin  spots,  which  have  been 
determined  to  be  safe  for  the 
transportation  of  hazardous  materials. 

DATE:  Comments  must  be  received  by 
February  11, 1988. 

ADDRESS:  Address  comments  to  the 
Dockets  Unit,  Research  and  Special 
Programs  Administration.  Department  of 
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Transportation,  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  Comments 
should  identify  the  docket  and  notice 
number  and  be  submitted  in  five  copies. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed  stamped 
postcard.  The  Dockets  Unit  is  located  in 
Room  8426  of  the  Nassif  Building,  400 
7th  Street.  SW..  Washington.  DC  20590. 
Public  dockets  may  be  reviewed 
between  the  hours  of  8:30  a.m.  and  5.-00 
p.m..  Monday  through  Friday,  except 
holidays. 

FOR  FUirraER  INFORMATION  CONTACT 
Philip  Olekszyk,  Deputy  Associate 
Administrator  for  Safety,  Federal 
Railroad  Administration,  RRS-2. 
Washington,  DC  20590.  Telephone  202- 
366-0897. 

SUPPtEMENTARY  INFORMATION:  Part  179 
of  the  HMR  specifies  the  minimum  plate 
thicknesses  for  heads  and  shells  of  DOT 
specification  tank  car  tanks.  Section 
173.31  of  the  HMR  requires  that  tank 
cars  used  to  transport  hazardous 
materials  be  maintained  to  meet  the 
requirements  of  Part  179.  Sections  179.6 
and  173.31(f)  of  the  HMR  specify  that 
tank  car  tanks  shall  be  repaired  in 
compliance  with  Appendix  R, 
Association  of  American  Railroads 
Specification  for  Tank  Cars.  Appendix  R 
specifically  states  that  a  tank  car  tank 
repair  "means  reconstruction  of  a  tank 
to  its  original  design." 

Notwithstanding  the  regulatory 
standards  cited  in  the  preceding 
paragraph,  RSPA  and  FRA  believe  that 
a  significant  number  of  tank  cars  that 
are  stenciled  and  used  as  DOT 
specification  tank  cars  may  have 
localized  areas  of  the  shells  in  which  the 
thicknesses  are  less  than  the  minimum 
specified  in  Part  179  for  the  particular 
car  type.  Tanks  with  these  localized 
"thin  spots"  are  not  in  compliance  with 
the  current  HMR;  accordingly,  they  are 
not  authorized  for  use  in  transporting 
hazardous  materials  requiring  the  use  of 
a  DOT  specification  tank  car.  RSPA  and 
FRA  believe  that  there  may  be  some 
tank  car  tanks  with  localized  "thin 
spots"  that  do  not  meet  their  original 
tank  car  tank  specification,  but  may 
meet  some  other  tank  car  specification. 
For  example,  a  tank  car  tank  that  had 
originally  been  manufactured  to  the 
DOT  105A300W  specification  may 
qualify  for  the  DOT  105A200W 
specification.  Owners  of  these  tank  car 
tanks  have  the  option  of  converting  their 
tanks  to  a  lower  pressure  test  rating. 

RSPA  and  FRA  first  became  aware  of 
the  magnitude  of  the  problem  of  tank 
cars  with  localized  thin  spots  as  a  result 
of  actions  taken  in  response  to  an 
incident  involving  a  tank  car  leaking 


ethylene  oxide  on  December  31, 1984,  at 
North  Little  Rock,  Arkansas. 
Investigation  of  this  incident  revealed 
that  the  subject  tank  car  had  been 
equipped  with  an  anti-shift  bracket  not 
in  conformance  with  Federal 
Regulations  for  such  brackets  on  tank 
cars  carrying  hazardous  materials. 

The  FRA's  Office  of  Safety 
subsequently  reviewed  construction 
records  and  had  identified,  by 
September  1985,  approximately  9,000 
hazardous  materials  tank  cars  with 
nonconforming  brackets.  "Drese  tank 
cars  were  built  by  one  manufacturer, 
which  proposed  to  bring  the  affected 
cars  into  conformance  by  means  of  a 
campaign  to  remove  the  nonconforming 
brackets,  inspect  the  tank  shell  for 
cracks,  and  remove  or  repair  any 
detected  cracks  before  returning  the 
tank  cars  to  service. 

During  the  retrofit  program,  FRA 
inspectors  noted  some  anomalies  in  the 
procedures.  In  particular,  the  inspectors 
observed  that  some  repair  facilities 
were  removing  cracks  by  grinding  the 
shell  without  subsequent  restoration  of 
the  shell  to  the  minimum  prescribed 
thickness.  Independently,  FRA  received 
reports  from  the  Louisiana  State  Police 
of  similar  anomalies. 

In  August  1985,  the  FRA's  Associate 
Administrator  for  Safety  asked  the  DOT 
Transportation  System  Center  to  make  a 
preliminary  technical  assessment  of  the 
adequacy  of  the  manufacturer's 
inspection  and  repair  procedures.  The 
Center  formed  a  Task  Force  for  this 
purpose,  consisting  of  five  senior 
engineering  faculty  members  from  three 
universities,  a  National  Bureau  of 
Standards  expert  on  tank  car  steels,  and 
two  senior  members  of  the  Center's 
technical  staff.  The  Task  Force  members 
are  nationally  recognized  authorities  on 
structures,  structural  fatigue,  and 
fracture  mechanics. 

The  Task  Force  issued  a  final  report, 
which  is  available  as  part  of  this  docket. 
This  report  documents  the  Task  Force 
assessment  of  the  inspection  and  repair 
procedures.  The  Task  Force  assessed 
three  risks:  (1)  The  risk  that  local 
reductions  of  shell  thickness  might  lead 
to  burst  failures;  (2)  the  risk  that  the 
inspection  procedure  would  not  detect 
certain  cracks  which  might  continue  to 
grow  during  subsequent  service;  and  (3) 
the  risk  that  weld  repair  might  damage 
the  shell  if  the  repair  procedure  is  not 
adequate.  The  report  concluded  that 
small  localized  reductions  of  shell 
thickness  of  less  then  one-sixteenth  inch 
would  not  significantly  reduce  the 
bursting  strength  of  a  tank  car  tank. 
However,  the  report  further  concluded 
that  the  inspection  procedure  might  not 


detect  small  cracks  that  could  grow  into 
unacceptably  larger  cracks  and  that  the 
repair  of  detected  cracks  could  cause 
collateral  damage. 

Based  on  the  Task  Force  Report. 
RSPA  and  FRA  believe  that  rulemaking 
is  needed  to  address  the  issues  of 
bcalized  reduction  of  shell  thicknesses 
and  of  crack  detection  and  repair.  This 
NPRM  will  only  address  the  thin  spot 
issue.  For  the  purposes  of  this  NPRM, 
the  term  "thin  spot"  does  not  include  a 
deformation  of  the  tank  car  tank  with  a 
shmII  radius  of  curvature  (i.e..  a  score  or 
a  gouge  or  any  other  potential  stress 
riser).  RSPA  and  FRA  do  not 
contemplate  changing  the  current 
requirements  for  the  repairs  of  scores  or 
gouges.  A  separate  ANPRM  published 
elsewhere  in  today's  Federal  Register 
addresses  the  detection  and  repair  of 
cracks,  pits,  corrosion,  lining  flaws  and 
other  defects  of  tank  car  tanks.  The 
ANPRM  also  addresses  defects  that 
result  from  both  repair  operations  and 
nonrepair  related  causes. 

RSPA  recognizes  the  inconsistency 
between  the  actions  proposed  in  this 
notice  for  tank  car  tanks  with  thin  spots 
and  the  actions  previously  taken  by 
RSPA  for  cargo  tanks  with  thin  spots.  In 
a  Rule  Related  Notice  published  on 
April  7. 1983  in  the  Federal  Register  (48 
FR  15217),  RSPA  noted  that  "if  for  any 
reason,  a  cargo  tank  does  not  meet  the 
applicable  specification  under  which  it 
was  constructed,  its  specification  plate 
must  be  removed  or  rendered  illegible 
thereby  removing  its  certification  as  a 
specification  cargo  tank."  The  notice 
further  stated  that  "*  *  *  the  minimum 
thickness  requirement  *  *  *  is  an 
essential  function  in  determining  the 
continuing  qualification  of  a  cargo  tank 
as  an  authorized  packaging.  For 
example,  if  an  MC310  cargo  tank  has  a 
capacity  of  2.000  gallons,  its  minimum 
thickness  may  be  no  less  than  %  inch.  If 
the  tank  is  less  than  %  inch  thick  at  any 
point,  e.g.  as  a  result  of  internal  or 
external  corrosion,  it  may  no  longer  be 
marked  'MC  310'  on  its  identification 
plate,  nor  may  it  be  used  as  a 
specification  cargo  tank  under  the 
HMR." 

RSPA  and  FRA  believe  that  there  are 
two  factors  that  justify  the  above 
inconsistency.  First,  the  wall  thicknesses 
of  cargo  tanks  are  generally  thinner  than 
the  wall  thicknesses  of  tank  car  tanks. 
New  DOT  specification  cargo  tanks 
must  be  manufactured  to  withstand  a 
test  pressure  that  can  be  as  low  as  3 
psig.  In  contrast,  the  test  pressure  of 
DOT  specification  tank  car  tanks  is  at 
least  60  psig.  In  the  preamble  of  a  Notice 
of  Proposed  Rulemaking  published  on 
September  17. 1985  in  the  Federal 


Register  (50  FR  37766).  it  was  noted  that 
"research  conducted  by  the  states  of 
Michigan  and  California  and  DOT  has 
shown  that  failures  of  the  tank  shell 
*  *  *  occur  frequently  in  cargo  tank 
ovetum  accidents.  In  a  substantial 
number  of  instances,  these  failures 
resulted  in  serious  leakage,  sometimes 
resulting  in  fires.  These  research  studies 
showed  that  in  many  cases  leakage 
resulted  from  tank  shell  puncture,  tank 
shell  rupture,  *  *  *."  RSPA  believes  that 
allowing  the  use  of  cargo  tanks  with  thin 
spots  could  result  in  a  significant 
increase  in  the  frequency  of  tank  shell 
failures.  However,  RSPA  and  FRA 
believe  that  allowing  the  use  of  tank  car 
tanks  with  localized  thin  spots  resulting 
fi-om  repairs  will  not  significantly 
increase  the  risk  of  tank  shell  failure, 
because  tank  car  tanks  have  relatively 
thick  walls. 

Furthermore,  the  requirements  for  the 
qualification,  maintenance,  and  use  of 
cargo  tanks  are  different  than  the 
corresponding  requirements  for  tank  car 
tanks.  In  general,  the  only  explicit 
reinspection  requirement  for  cargo  tanks 
is  an  external  visual  inspection  at  least 
once  in  every  two  years  (cargo  tanks, 
having  a  capacity  of  3,000  gallons  or 
less,  used  exclusively  for  the 
transportation  of  flammable  liquids 
need  not  be  visually  inspected  and 
certain  other  cargo  tanks  must  be 
pressure  tested  in  addition  to  the  visual 
inspection).  However,  tank  car  tanks 
must  be  hydrostatically  retested  and 
reinspected  at  periodic  intervals, 
generally  of  either  1, 2.  3.  5, 10  or  20 
years  as  prescribed  in  §  173.31(c). 

Section  173.31(a)  would  be  revised  to 
allow  the  use  of  a  single  unit  tank  car 
tank  that  meets  the  DOT  tank  car  tank 
specifications,  except  that  it  has  one  or 
more  "thin  spots"  '  resulting  from  a  tank 
repair,  where  the  thickness  of  the  tank  is 
less  than  that  prescribed  in  Part  179  of 
the  HMR.  However,  the  tank  may  not 
have  scores,  gouges,  or  other  stress 
concentration  areas,  no  thin  spot  could 
be  greater  than  one-sixteenth  of  an  inch 
less  than  the  prescribed  thickness,  and 
no  thin  spot  could  be  located  on  the 
lower  half  of  the  tank  head.  In  addition, 
the  total  cumulative  surface  area  of  the 
thin  spots  could  not  exceed  two  square 
feet.  "The  maximum  safe  total  cumulative 
surface  area  depends  on  several  factors, 
such  as  the  size  and  shape  of  the  thin 
spots,  the  location  of  the  thin  spots,  the 
tank  characteristics,  and  the  lading 
properties.  It  is  the  judgment  of  RSPA 
and  FRA  that  adoption  of  a  two  square 
foot  restriction  would  pose  no 
significant  safety  risk,  even  in  a  worst 
case  combination  of  the  above  factors. 
Section  173.31(a)  would  also  specify  that 


ethylene  oxide  could  not  be  transported 
in  a  tank  with  thin  spots,  unless  the  tank 
had  a  theoretical  bursting  pressure  of 
750  p.s.i.g.  or  greater.  The  Task  Force 
Report  concluded  that  ethylene  oxide 
tanks  with  thin  spots  were  vulnerable  to 
failure  because  the  use  of  gas  padding 
increases  the  internal  pressure. 

It  should  be  noted  that  the  proposed 
revision  of  §  173.31(a)  would  not 
authorize  the  construction  of  tank  car 
tanks  with  thin  spots.  The  thin  spot 
provisions  only  apply  to  thin  spots  that 
occur  as  a  result  of  the  authorized  repair 
of  a  tank. 

The  Assocation  of  American 
Railroads'  (AAR)  Manual  of  Standards 
and  Recommended  Practices,  Section  C- 
Part  III  is  incorporated  by  reference  in 
§  171.7(d)(2)  of  the  HMR.  This  manual 
implicitly  requires  that  tank  car  owners 
report  tank  car  tank  thickness 
measurements  on  the  Report  of  Welded 
Repair.  Alterations  or  Conversions 
(Exhibit  R-1  report)  for  areas  affected 
during  repairs,  alterations  or 
conversions.  Section  173.31(f)  of  the 
HMR  requires  repairs,  alterations  and 
conversions  to  be  made  in  accordance 
with  Appendix  R  of  the  AAR's  Manual 
of  Standards  and  Recommended 
Practices.  Section  C-Part  III.  In  spite  of 
the  requirement  to  take  measurements. 
FRA  found  that  after  repairs  were  made 
to  tank  car  tanks  to  correct  improperly 
installed  anti-shift  brackets,  the  repair 
records  (Exhibit  R-1  reports)  did  not 
include  the  required  thickness 
measurements.  In  a  few  cases,  FRA 
determined  that  the  repair  facilities  had 
not  made  the  required  measurements. 
Therefore,  it  is  proposed  to  revise 
§  173.31(f)  to  clarify  that  after  repairs, 
alterations  or  conversions,  tank  car  tank 
thickness  measurements  must  be 
included  in  the  Exhibit  R-1  report. 

Administrative  Notices 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposal 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511). 

Executive  Order  12291 

The  RSPA  has  determined  that  this 
rulemaking  (1)  is  not  "major  "  under 
Executive  Order  12291;  (2)  is  not 
"significant"  under  DOT's  regulatory 
policies  and  procedurs  [44  FR  11034];  (3) 
will  not  affect  not-for-profit  enterprises 
or  small  governmental  jurisdictions;  and 
(4)  does  not  require  an  environmental 
impact  statement  under  the  National 
Environmental  Policy  Act  (40  U.S.C.  et 


seq.).  A  regulatory  evaluation  is 
available  for  review  in  the  Docket. 

Impact  on  Small  Entities 

Based  on  limited  information 
concerning  size  and  nature  of  entities 
likely  to  be  affected  by  this  proposed 
rule.  I  certify  this  proposal  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  subject  to  modification  as 
a  result  of  the  review  of  comments 
received  in  response  to  this  proposal. 

List  of  Subjects  in  49  CFR  Fart  173 

Hazardous  materials  transportation, 
packaging  and  containers. 

In  consideration  of  the  foregoing,  49 
CFR  Part  173  would  be  amended  as 
follows: 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

1.  The  authority  citation  for  Part  173  is 
revised  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803. 1804, 1805. 
1806. 1807,  and  1808:  49  CFR  Part  1.  unless 
otherwise  noted. 

2.  In  §  173.31,  the  beginning  of  the  first 
sentence  in  paragraph  (a)(1)  would  be 
revised;  paragraph  (a){ll)  would  be 
added  and  paragraph  (f)(1)  would  be 
revised  to  read  as  follows: 

§  173.31    Qualification,  maintenance,  and 
use  of  tank  cars. 

(a)  *  *  * 

(1)  Except  as  otherwise  provided  in 
paragraphs  (a)(2)  and  (a)(ll)  of  this 
section.  *  *  *. 


(11)  A  single  unit  tank  car  tank  that 
meets  the  applicable  specifications  of 
Part  179  of  this  subchapter,  except  that  it 
has  one  or  more  localized  areas  ("thin 
spots"),  resulting  from  a  tank  repair, 
where  the  thickness  of  the  tank  car  tank 
is  less  than  that  prescribed  in  Part  179  of 
this  subchapter,  may  continue  in  use 
provided  that — 

(i)  The  difference  between  the 
required  minimum  thickness  of  the  tank 
car  tank  and  the  actual  minimum 
thickness  of  the  tank  car  tank  does  not 
exceed  one-sixteenth  of  an  inch; 

(ii)  The  total  cumulative  surface  area 
of  the  think  spots  on  each  tank  car  tank 
does  not  exceed  two  square  feet; 

(iii)  If  the  tank  car  tank  is  used  to 
transport  ethylene  oxide,  then  the 
bursting  pressure  (see  §  179.100-5  of  this 
subchapter)  of  the  tank  must  be  at  least 
750  p.s.i.g.; 
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(iv)  There  are  no  thin  spots  on  the 
lower  half  of  any  tank  car  tank  head; 
and 

(v)  The  tank  car  tank  does  not  have 
any  scores,  gouges,  or  other  areas  of 
stress  concentration. 
***** 

(f)  Repairs  or  alterations.  (1)  For 
procedure  to  be  followed  in  making 
repairs  or  alterations  to  all  tank  car 
tanks  and  securing  approval  therefor. 
see  Appendix  R,  Association  of 
American  Railroads  Specifications  for 
Tank  Cars.  After  repairs,  alterations,  or 
conversions  of  a  tank  car  tank  that      i 
result  in  a  possible  change  in  the  tank 
thickness  at  any  point,  the  thickness  of 
the  tank  car  tank  shall  be  measured  in 
the  affected  area  and  shall  be  included 
on  Exhibit  R-1  of  Appendix  R. 


Notices 


Issued  in  Washington,  DC  on  December  2, 
1987  under  authority  delegated  in  49  CFR  Rart 
106.  Appendix  A. 
Alan  I.  Roberts, 

Director.  Office  of  Hazardous  Materials 
Transportation. 
[FR  Doc.  87-28116  Filed  12-7-67;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Hard  Red  Spring  Wheat;  Protein 
Equipment  Calibration 

agency:  Federal  Grain  Inspection 
Service.  USDA. 

ACTION:  Notice. 

summary:  Beginning  December  14. 1987. 
the  Federal  Grain  Inspection  Service 
(FGIS)  will  implement  a  new  calibration 
for  near  infrared  reflectance  instruments 
for  Hard  Red  Spring  wheat  protein 
determinations. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  Lebakken.  Jr..  USDA/FGIS/ 
Resources  Management  Division/IRS. 
Room  1661-S.  P.O.  Box  96454; 
Washington.  DC  20090-6454;  telephone 
(202)  382-1738. 

SUPPLEMENTARY  INFORMATION:  A  new 
Hard  Red  Spring  (HRS)  calibration  for 
near  infrared  reflectance  (NIR) 
instruments  will  be  implemented  for 
protein  determinations.  The  calibration 
was  developed  with  the  assistance  of 
the  USDA  Agricultural  Research  Service 
Instrumentation  Research  Laboratory 
and  the  Agricultural  Marketing  Service 
Statistics  Branch.  Some  of  the  National 
Standard  Reference  Samples  will  be 
replaced  and  new  NIR  values  issued  for 
the  entire  set  of  10  samples.  The 
samples  are  used  to  detect  instrument 
drift  and  therefore  keep  the  NIR's 
aligned  with  the  Kjeldahl  laboratory  at 
the  FGIS  Technical  Center  in  Kansas 
City. 

Beginning  Monday.  December  14. 
1987.  the  new  calibration  will  be 
implemented  in  FGIS  field  offices  and 
the  official  agencies  in  their  circuits  in 
the  following  sequence: 

1.  Grand  Forks.  ND;  Duluth  and 
Minneapolis.  MN. 

2.  Olympia.  WA;  Moscow,  ID. 

3.  Wichita,  KS;  Portland,  OR;  Lutcher, 
LA. 
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4.  Omaha,  NE;  Kansas  City  and  St. 
Louis,  MO. 

5.  Pasadena  and  Beaumont,  TX;  Belle 
Chasse  and  Destrehan,  LA. 

A  technical  review  of  the  new 
calibration  indicates  that  the  effect  on 
the  national  system  should  be  minimal. 
However,  the  precise  impact  of  the  new 
calibration  at  any  given  location  cannot 
be  accurately  predicted. 

To  ensure  that  the  HRS  calibration 
reflects  the  new  varieties  being  grown 
by  producers  and  is  therefore  as  precise 
as  possible.  FGIS  plans  to  update  the 
calibration  aruiually  using  a  three  year 
rollover  of  data. 

Supporting  documentation  consisting 
of  over  300  pages  of  data  is  available  by 
contacting  Lewis  Lebakken.  Jr.  as  shown 
above. 

Dated:  December  3. 1987. 
W.  Kirk  MiUer, 
Administrator. 
[FR  Doc.  87-28065  Filed  12-7-67;  8:45  amj 

BILLING  CODE  3410-EN-M 


Forest  Service 

Transmittal  to  Congress;  Columbia 
River  Gorge  National  Scenic  Area, 
White  Salmon  and  Klickitat  Wild  and 
Scenic  River  Corridor  Boundaries, 
Klickitat  County,  WA 

The  Columbia  River  Gorge  National 
Scenic  Area  Act  of  November  17. 1986. 
designated  the  lower  White  Salmon 
River,  Washington,  as  a  National  Scenic 
River  and  the  Lower  Klickitat  River, 
Washington,  as  a  National  Recreation 
River,  both  to  be  administered  by  the 
Secretary  of  Agriculture.  A  previous 
notice  in  the  Federal  Register,  dated 
November  9. 1987,  announced  that  the 
USDA  Forest  Service  had  delineated 
river  corridor  boundaries  for  the  White 
Salmon  and  the  Klickitat  Rivers  as 
required  by  the  Wild  and  Scenic  Rivers 
Act,  as  amended. 

The  establishment  of  final  boundaries 
began  with  an  in-depth  public 
involvement  period  including  public 
meetings,  field  trips  on-site,  a  draft  map 
and  questionnaire  mailing,  and  a  public 
question  and  answer  session.  From  this 
public  involvement,  eight  criteria  were 
developed  to  assess  lands  adjacent  to 
the  rivers  for  inclusion  within  the 
corridor  boundaries.  Final  boundaries 
were  determined  using  these  criteria. 


The  decision  on  boundary  locations  is 
subject  to  a  forty-five  day 
administrative  review  period,  following 
the  procedures  under  36  CFR  211. la 
Unless  changed  during  the  appeal 
process,  the  White  Salmon  and  Klickitat 
wild  and  scenic  river  corridor 
boundaries  will  be  implemented  ninety 
days  after  Congress  receives  this 
transmittal. 

River  boundaries  have  been  prepared 
and  are  available  for  review  at  the 
following  offices:  USDA  Forest  Service, 
Recreation,  South  Building,  12th  and 
Independence  Avenues  SW., 
Washington,  DC  20250;  Pacific 
Northwest  Regional  Office,  319  S.W. 
Pine.  PorUand.  OR  97208:  Columbia 
River  Gorge  National  Scenic  Area,  902 
Wasco  Avenue,  Suite  200.  Hood  River, 
Orgeon  97031;  Gifford  Pinchot  National 
Forest.  500  W.  12th  Street,  Vancouver, 
Washington  98660;  and  the  Mt.  Adams 
Ranger  District.  Trout  Lake.  Washington 
98650. 

Additional  information  may  be  obtained  by 
contacting  Katherine  fesch.  Scenic  Area 
Planner.  902  Wasco  Avenue,  Hood  River. 
Oregon  97031,  telephone  (503)  38&-2333. 
Arthur  W.  DuFault, 
National  Scenic  Area  Manager. 
(FR  Doc.  87-28097  Filed  12-7-87;  8:45  am| 

BILLING  CODE  3410-1 1-M 


Amendments  to  the  Caribbean 
National  Forest  Land  and  Resource 
Management  Plan 

agency:  Forest  Service,  USDA. 

action:  Notice  of  intent  to  prepare  a 
supplement  to  an  environmental  impact 
statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  will  prepare 
a  Draft  and  Final  Supplement  to  the 
Final  EIS  on  the  Caribbean  National 
Forest  Land  and  Resource  Management 
Plan  filed  in  February  1986.  The 
supplement  will  address  changes  in  the 
Management  Plan  to  eliminate 
commercial  timber  harvesting.  The 
effects  of  this  change  on  other  resources 
and  programs  including  wildlife,  soil 
and  water,  native  vegetation  and 
recreation  will  be  analyzed  by  an 
interdisciplinary  team.  Other  significant 
issues  that  surface  during  the  scoping 
process  will  also  be  addressed.  Issues 
already  identified  include  the  number  of 
acres  to  recommend  for  wilderness 
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designation,  a  proposal  to  construct  the 
Sonadora  Road,  and  levels  of  timber 
research  and  timber  management 
demonstration  activities.  The  agency 
invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision.  The  management 
direction  given  in  the  plan  will  continue 
to  be  in  effect  during  preparation  of  the 
Supplemental  EIS  in  all  aspects,  except 
that  the  following  activities  will  not  be 
done:  commercial  timber  harvest, 
demonstration  timber  harvest,  and  road 
and  trail  construction. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Bemie  Rios,  Forest 
Supervisor,  Caribbean  National  Forest, 
Call  Box  25000,  Rio  Piedras,  Puerto  Rico 
00928-2500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  Environmental  Impact 
Statement  to  Bemie  Rios,  Forest 
Supervisor,  Caribbean  National  Forest, 
Call  Box  25000,  Rio  Piedras,  Puerto  Rico 
00928-2500,  phone  809-763-3939. 
SUPPLEMENTARY  INFORMATION:  Scoping 
began  in  early  1987  with  issue  analysis 
and  a  public  meeting  in  March  to  review 
the  process  to  be  used  and  better 
identify  the  issues.  Subsequent  public 
participation  activities  have  included 
meetings,  field  trips,  requests  for  written 
conunents,  and  a  public  meeting  in 
November  1987  to  review  tentative 
findings  of  effects  of  alternatives. 
Alternatives  have  been  formulated  to 
address  issues  already  identified  and  to 
analyze  environmental  consequences. 
Alternatives  have  been  formulated 
which  consider  a  range  of  levels  of 
timber  management  demonstration 
harvest  (up  to  260  acres),  manipulative 
research  {on  up  to  200  acres),  wilderness 
study  (up  to  23,600  acres],  and  the 
further  analysis  of  the  Sonadora  Road 
construction  proposal.  The  Draft 
Supplement  to  the  Final  Environmental 
Impact  Statement  for  the  Caribbean 
National  Forest  Land  and  Resource 
Management  Plan  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  be  made  available 
for  public  review  by  June  1988.  At  that 
time  the  EPA  will  publish  a  notice  of 
availability  of  the  DSEIS  in  the  Federal 
Register.  The  comment  period  on  this 
draft  Supplemental  Environmental 
Impact  Statement  (DSEIS)  will  be  90 
days  from  the  date  the  EPA's  notice  of 


availability  appears  in  the  Federal    . 
Register.  It  is  very  important  that  those 
interested  in  the  amendments  to  the 
Caribbean  National  Forest  Land  and 
Resource  Management  Plan  participate 
at  that  time.  Comments  on  the  draft 
SEIS  should  be  as  specific  as  possible 
and  may  address  the  adequacy  of  the 
statement  and  the  merits  of  the 
alternatives  discussed  (see  the  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.2  and  1503.3).  The  reason  for  this  is 
to  ensure  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final  SEIS.  In  addition. 
Federal  court  decisions  have  established 
that  reviewers  of  draft  EIS's  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful,  and  alert  an  agency 
to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978),  and  that  environmental 
objections  that  could  have  been  raised 
at  the  draft  stage  may  be  waived  if  not 
raised  until  after  completion  of  the  Final 
Environmental  Impact  Statement. 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 

After  the  comment  period  ends  on  the 
draft  SEIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement.  The 
final  SEIS  is  scheduled  to  be  completed 
by  December  1988.  In  the  final  SEIS  the 
Forest  Service  is  required  to  respond  to 
the  comments  received  (40  CFR  1503.4). 
The  responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  SEIS,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  under  36  CFR  211.18. 

The  responsible  official  is  John  E. 
Alcock,  Regional  Forester,  Southern 
Region,  1720  Peachtree  Road,  NW.. 
Atlanta,  Georgia,  30367. 

Date:  November  30, 1987. 
John  E.  Alcock. 

Regional  Forester. 

(FR  Doc.  87-28057  t  .led  12-7-87;  8;45  am] 

BILLING  CODE  3410-11-M 


Soil  Conservation  Service 

LJ.  Bell  and  Monroe  Avenue  Schools 

RC&D  Measure,  NC;  Finding  of  No 

Significant  Impact 

AGENCY:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 


summary:  Pursuant  to  section  102(2)  (C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
LJ.  Bell  and  Monroe  Avenue  Critical 
Area  Treatment,  RC&D  Measure. 
Richmond  County.  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bobbye  J.  Jones.  State 
Conservationist,  Soil  Conservation 
Service,  Room  544,  Federal  Building.  310 
New  Bern  Avenue.  Raleigh.  North 
Carolina  27611.  Telephone  (919)  856- 
4210. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Bobbye  J.  Jones,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for 
critical  area  treatment  on  two  school 
grounds.  The  planned  works  of 
improvement  include  installing  catch 
basins,  pipes,  diversions  and  grading 
and  shaping  to  dispose  of  surface  water 
at  a  nonerosive  velocity.  All  disturbed 
areas  sill  be  seeded  with  adapted 
permanent  vegetation. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr.  Bobbye  J.  Jones,  State 
Conservationist. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  RegistPf. 


(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development — and  is  subject  to  the  provision 
of  Executive  Order  12372  which  requires 
intergovemment  consultation  with  State  and 
local  officials.) 

Date:  November  25, 1987. 
Cecil  W.  SetUe, 
Deputy  State  Conservationist. 
[FR  Doc.  87-28092  Filed  12-7-87;  8:45  am) 

BILLING  CODE  3410-1S-II 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Business  Development  Center 
Applications;  California 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  under  its  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  an  MBDC  for  a  3-year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  12  months  is 
estimated  at  $194,118  for  the  project 
performance  period  of  May  1, 1988  to 
April  30. 1989.  The  MBDC  will  operate  in 
the  Stockton  Metropolitan  Statistical 
Area  (MSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  $165,000  in  Federal 
funds  and  a  minimum  of  $29,118  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services). 

The  I.D.  Number  for  this  project  will 
be  09-10-88009-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  State  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 


Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  the  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time;  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  Room  1280,  San  Francisco, 
California  94105,  December  23, 1987  at 
10:00  a.m. 

Proposals  are  to  be  Mailed  to  the 
Following  Address:  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce,  San  Francisco  Regional 
Office.  221  Main  Street,  Room  1280,  San 
Francisco,  California  94105,  415/974- 
9597. 

Closing  Date:  The  closing  date  for 
applications  is  January  13, 1988. 
Applications  must  be  postmarked  by 
midnight,  January  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 
Xavier  Mena. 

Regional  Director,  San  Francisco  Regional 
Office. 

December  2, 1987. 

[FR  Doc.  87-28075  Filed  12-7-87;  8:45  am] 

BILUNG  CODE  3$10-21-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  Proposed 
Futures  Contracts 

agency:  Commodity  Futures  Trading 
Commission. 


ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contracts. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
previously  published  in  the  Federal 
Register  the  proposals  of  the  Chicago 
Board  of  Trade  ("CBT")  for  designation 
as  futures  contract  markets  in  the  CBOE 
(Chicago  Board  Options  Exchange)  250 
Stock  Index  and  the  CBOE  50  Stock 
Index.  The  Director  of  the  Division  of 
Economic  Analysis  ("Division")  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that, 
in  this  instance,  an  additional  period  for 
public  comment  is  warranted  for  both 
contracts. 

DATE:  Comments  must  be  received  on  or 
before  January  7, 1988. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 

Reference  should  be  made  to  the  CBT 
CBOE  250  Stock  Index  futures  contract 
or  the  CBT  CBOE  50  Stock  Index  futures 
contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Jaffe,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  (202)  254-7227. 

SUPPLEMENTARY  INFORMATION:  On 

August  17, 1987,  the  Commission 
published  in  the  Federal  Register,  for  a 
60-day  comment  period,  a  notice  of 
availability  of  the  CBT's  proposed  terms 
and  conditions  for  the  CBOE  250  Stock 
Index  futures  contract  (52  FR  30712).  On 
September  4, 1987,  the  Commission 
published  in  the  Federal  Register,  also 
for  a  60-day  comment  period,  a  notice  of 
availability  of  the  terms  and  conditions 
of  the  proposed  CBOE  50  Stock  Index 
futures  contract  (52  FR  33615).  In  a 
November  27, 1987,  letter  to  the 
Commission,  the  CBT  requested  that  the 
statutory  review  period  specified  in 
Section  6  of  the  Commodity  Exchange 
Act  be  stayed  in  order  "to  provide  the 
Exchange  the  opportunity  to  consider 
whether  it  wishes  to  submit 
modifications  to  these  contracts  or  to 
the  analyses  supporting  these 
contracts,"  and  noted  that  this  request 
may  require  "further  publication  in  the 
Federal  Register."  Accordingly,  the 
Director  of  the  Division  has  determined 
that,  for  the  proposed  contracts,  an 
additional  comment  period  is 
warranted. 

Copies  of  the  terms  and  conditions  of 
the  proposed  futures  contracts  will  be 


46518 


Federal  Register  /  Vol.  52.  No.  235  /  Tuesday.  December  8.  1987  /  Notices 


available  for  inspection  at  the  Office  of 
the  Secretariat.  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202]  234-6314. 

Other  materials  submitted  by  the  CBT 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552]  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987]), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  lo  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contracts,  or  with  respect  to 
other  materials  submitted  by  the  CBT  in 
support  of  the  applications,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington.  DC  20581.  by  the  specified 
date. 

Issued  in  Washington,  DC  on  December  2, 
1987. 

Paula  A.  Tosini,  i 

Director.  Division  of  Economic  Analysis. 
(FR  Doc.  87-28066  Filed  12-7-87:  8:45  ami 

BILUNG  COOC  (3S1-«1-M 


Chicago  Mercantile  Exchange;    | 
Proposed  Amendments  Relating  to  the 
Gold  Futures  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACnOM:  Notice  of  proposed  contract 

market  rule  changes. 

summary:  The  Chicago  Mercantile 
Exchange  ("CME"  or  "Exchange")  has 
proposed  major  rule  amendments  for  the 
gold  futures  contract.  The  primary 
purpose  of  the  amendments  being 
proposed  is  to  establish  London. 
England,  rather  than  New  York  City  and 
Wilmington,  DE,  as  the  delivery  point 
for  the  contract. 

In  accordance  with  section  5a{12]  of 
the  Commodity  Exchange  Act  ("Act") 
and  acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Director  of  the  Division  of 
Economic  Analysis  of  the  Commodity 
Futures  Trading  Commission 
("Commission")  has  determined,  pn 


behalf  of  the  Commission,  that  the 
proposal  is  of  major  economic 
significance  and  that,  accordingly, 
publication  of  the  proposal  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATE:  Comments  must  be  received  on  or 
before  January  7, 1988. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the 
amendments  to  the  CME  gold  futures 
contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  B.  Storer,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington  DC  20581  (202)  254-7303. 

SUPPLEMENTARY  INFORMATION:  The 

Chicago  Mercantile  Exchange  is 
proposing  to  amend  its  gold  futures 
contract.  The  purpose  of  the  proposal  is 
to  change  the  delivery  points  on  the 
contract  from  New  York  City  and 
Wilmington,  DE,  to  London,  England. 
The  Exchange  believes  that  a  gold 
futures  contract  with  London  delivery 
would  provide  for  superior  hedging  and 
price  basing  because  London  is  the 
principal  center  of  gold  trading 
worldwide  as  well  as  the  price  basing 
point  for  many  gold  transactions. 

In  conjunction  with  the  proposed 
change  in  delivery  points,  the  proposal 
also  would  substantively  modify  the 
delivery  procedures  and  payment 
provisions  of  the  contract.  The  CME's 
proposed  amendments  would  define 
deliverable  gold  as  gold  meeting  the 
specifications  of  a  "good  delivery  bar" 
on  the  London  Gold  Market  at  the  time 
of  delivery.  Delivery  will  be  made  by  the 
seller  by  crediting  to  the  account 
specified  by  the  buyer  100  fine  troy 
ounces  of  gold  at  an  Exchange-approved 
"London  Gold  Depository."  (The 
contract  size  would  continue  to  be  100 
troy  ounces).  Payment  will  be  made  by 
the  buyer  in  same-day  funds  deposited 
to  the  CME's  "Dollar  Delivery  Account" 
at  an  Exchange-approved  bank.  The 
Exchange  has  submitted  for  Commission 
approval  a  list  of  Exchange-approved 
London  Gold  Depositories  and  an 
Exchange-approved  bank  handling  CME 
deliveries  and  payments.  The  proposed 
amendments  also  include  other  changes 
regarding  the  obligations  of  traders 
effecting  delivery  to  facilitate  futures 
delivery  of  gold  at  the  London  delivery 
point. 


The  Commission  is  seeking  comment 
on  the  CME's  proposed  amendments. 

The  materials  submitted  by  the 
Exchange  in  support  of  the  proposed 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552]  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1987)].  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb,  Secretary. 
Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW.. 
Washington,  DC.  by  the  specified  date. 

Issued  in  Washington,  DC,  on  December  4, 
1987. 

Paula  A.  Tosini, 

Director,  Division  of  Economic  Analysis. 
(FR  Doc.  87-28256  Filed  12-7-87;  8:45  am) 

BILLING  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Per  Diem,  Travel  and  Transportation 
Allowance  Committee;  Publication  of 
Changes 

agency:  Per  Diem.  Travel  and 

Transportation  Allowance  Committee. 

DOD. 

action:  Publication  of  changes  in  per 

diem  rates.  

SUMMARY:  The  Per  Diem.  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  142.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska.  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
possessions  of  the  United  States. 
Bulletin  Number  142  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

DATES:  Effective  Date:  December  1, 
1987. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem, 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Civilian  Per  Diem 
Bulletins  by  mail  was  discontinued 
effective  June  1, 1979.  Per  Diem  Bulletins 


Federal  Register  /  Vol.  52.  No.  235  /  Tuesday.  December  8.  1987  /  Notices 


46519 


published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  change  in  per  diem  rates 
to  agencies  and  establishments  outside 
the  Department  of  Defense. 
The  text  of  the  Bulletin  follows: 

Civilian  Personnel  Per  Diem  Bulletin 
Number  142  to  the  Heads  of  the 
Executive  Departments  and 
Establishments 

Subject:  Maximum  Per  Diem  Rates  for 
Official  Travel  in  Alaska.  Hawaii,  the 
Commonwealth  of  Puerto  Rico  and  the 
Northern  Mariana  Islands  and 
Possessions  of  the  United  States  by 
Federal  Government  Civilian 
Employees. 

1.  This  bulletin  is  issued  in 
accordance  with  Executive  Order  12561. 
dated  July  1. 1986.  which  delegates  to 
the  Secretary  of  Defense  the  authority  of 
the  President  in  5  U.S.  Code  5702(a)  to 
set  maximum  per  diem  rates  and  actual 
expense  reimbursement  ceilings  for 
Federal  civilian  personnel  traveling  on 
official  business  in  Alaska.  Hawaii,  the 
Commonwealths  of  Puerto  Rico  and  the 
Northern  Mariana  Islands,  and 
possessions  of  the  United  States.  When 
appropriate  and  in  accordance  with 
regulations  issued  by  competent 
authority,  lesser  rates  and  ceilings  may 
be  prescribed. 

2.  The  maximum  per  diem  rates 
shown  in  the  following  table  are 
continued  from  the  preceding  Bulletin 
Number  141  except  for  the  cases 
identified  by  asterisks  which  rates  are 
effective  on  the  date  of  this  Bulletin 
unless  otherwise  indicated. 

3.  Each  Department  or  establishment 
subject  to  these  rates  shall  take 
appropriate  action  to  disseminate  the 
contents  of  this  Bulletin  to  the 
appropriate  headquarters  and  field 
agencies  affected  thereby. 

4.  The  maximum  per  diem  rates 
referred  to  in  this  Bulletin  are: 


A  aska: 

Adak  • 

Anaktuvuk  Pass 

Anchorage 

Atqasuk 

Barrow 

Bethel 

Bettles 

Cold  Bay 

Coldfoot 

College 

Cordova 

Deadhorse 

Dillingham 

Dutch  Harbor-Unalaska 


$25 
140 
125 
215 
150 
124 
110 
120 
122 
105 
118 
113 
114 
127 


Locality 


Eielson  AFB 

Elmendorf 

Fairbanks 

Ft.  Richardson 

Ft.  Wainwright 

Homer 

Juneau 

Katmai  National  Park 

Kenai „ 

Ketchikan . 

King  Salmon  * 

Kodiak 

Kotzebue  ' 

Kuparuk  Oilfield 

Murphy  Dome  * 

Noatak 

Nome 

Noorvik 

Petersburg 

Point  Hope 

Point  Lay 

Prudhoe  Bay 

St  Paul  Island 

Sand  Point 

Shemya  AFB  » 

Shungnak 

Sitka-ML  Edgecombe 

Skagway 

Spruce  Cape 

St  Mary's 

Tanana 

Umiat 

Unakakleet 

Valdez 

Wainwright 

Walker  Lake 

Wrangell 

Yakutat 

All  other  localities  ••*....... 

American  Samoa 

Guam  M.  I 

Hawaii: 
Hawaii,  Island  of: 

Hilo 

Other 

Kauai,  Island  of: 

12-20—3-31 

4-1—12-19 

Oahu,  Island  of 

All  other  islands 

Johnston  Atoll  * 

Midway  Islands ' 

Northern  Mariana  Islands: 

Rota ., 

Saipan 

Tinian 

All  other  islands ........ 

Puerto  Rico: 
Bayamon: 

1 2-1 6—5-1 5 „ 

5-16—12-15 

Carolina: 

12-16—5-15 

5-16—12-15 

Fajardo  (Including  Luquillo): 

12-16—5-15 

5-16—12-15 

Ft.     Buchanan     (Including    GSA 

Service  Center,  Guaynabo): 

1 2-1 6—5-1 5 

5-16—12-15 


Maxi- 
mum 
rate 


105 
125 
105 
125 
105 
115 
109 
148 
104 
105 
134 
118 
136 
127 
105 
136 
129 
136 
113 
160 
179 
113 
115 
103 
30 
136 
110 
113 
118 
100 
129 
160 
105 
147 
165 
136 
113 
110 
91 
81 
96 


66 
88 

127 
91 

102 
88 
23 
13 

76 
92 
68 
20 


134 
107 

134 
107 

134 
107 


134 
107 


Locality 

Maxi- 
mum 
rate 

Roosevelt  Roads: 
12-16—5-15 

134 

5-16—12-15 

107 

Sabana  Seca: 

1 2-1 6-5-1 5 „.. 

5-16—12-15 

134 
107 

San   Juan    (Including    San   Juan 
Coast  Guard  Units): 
12-16—5-15 

134 

5-16—12-15 

107 

All  other  localities 

107 

•  Virgin  Islands  of  U.S.: 
1 2-1  —4-30 

180 

5-1  —1 1  -30 

144 

Wake  Island  * 

20 

All  other  localities 

20 

'  Commercial  facilities  are  not  available. 
The  per  diem  rate  covers  charges  for  meals  In 
available  facilities  plus  an  additional  allowance 
for  incidental  expenses  and  will  be  increased 
t)y  ttie  amount  paid  for  Government  quarters 
by  the  traveler.  For  Adak.  Alaska:  on  any  day 
when  Govemment  quarters  are  not  used  and 
quarters  are  obtained  at  a  construction  camp, 
a  daily  travel  per  diem  allowance  of  $69  is 
prescribed  to  cover  the  costs  of  lodging, 
meals  and  incidental  expenses. 

'  Commercial  facilities  are  not  available. 
Only  Government-owned  and  contractor  oper- 
ated quarters  and  mess  are  available  at  this 
locality.  This  per  diem  rate  is  the  amount 
necessary  to  defray  the  cost  of  lodging,  meals 
and  incidental  expenses. 

'  On  any  day  when  US  Government  or  con- 
tractor quarters  and  US  Government  or  con- 
tractor messing  facilities  are  used,  a  per  diem 
rate  of  $13  is  prescrit>ed  to  cover  meals  and 
incklental  expenses  at  Shemya  AFB  and  the 
following  Air  Force  Stations:  Cape  Lisbume, 
Cape  Newenham.  Cape  Romanzof,  Clear, 
Cold  Bay,  Fort  Yukon,  Galena.  Indian  Moun- 
tain, King  Salmon,  Kotzebue,  Murphy  Dome, 
Sparrevohn,  Tatallna  and  Tin  City.  This  rate 
will  t>e  increased  by  the  amount  paid  for  US 
Government  or  contractor  quarters  and  by  $4 
for  each  meal  procured  at  a  commercial  facili- 
ty. Tfie  rates  of  per  diem  prescrit>ed  herein 
apply  from  0001  on  the  day  after  arrival 
through  2400  on  the  day  prior  to  the  day  of 
departure. 

*  On  any  day  when  US  Govemment  or  con- 
tractor quarters  and  US  Government  or  con- 
tractor messing  facilities  are  used,  a  per  diem 
rate  of  $34  Is  prescribed  to  cover  nr>eals  and 
incidental  expenses  at  Amchitka  Island, 
Alaska.  This  rate  will  be  increased  by  the 
amount  paid  for  US  Govemment  or  contractor 
quarters  and  by  $10  for  each  meal  procured 
at  a  commercial  facility.  The  rates  of  per  diem 
prescribed  herein  apply  from  0001  on  the  day 
after  arrival  through  2400  on  the  day  prior  to 
the  day  of  departure. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

December  2. 1987. 
[FR  Doc.  87-28090  Filed  12-7-67;  8:45  am] 
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Corps  of  Engineers,  Department  of  ttie 
Army 


Intent  To  Prepare  a  Draft 
Programmatic  Environroentai  Impact 
Statement  (DPEIS)  for  Shoreline  and 
Barrtor  Island  Restoration  Throughout 
Much  of  Coastal  Louisiana 

agency:  Army  Corps  of  Engineers, 
DOD. 

action:  Notice  of  intent  to  prepare  a 
Draft  PEIS. 

summary: 


1.  Proposed  Action 

The  project  purpose  is  to  address 
generic  impacts  associated  with 
shoreline  and  barrier  island  restoration 
throughout  much  of  coastal  Louisiana. 
Accompanying  the  DPEIS  will  be  three 
appendixes,  which  will  be  site-specific 
Environmental  Impact  Evaluation.  One 
appendix  will  deal  with  the  region  from 
Grand  Terre  to  Shell  Island  (Jefferson 
and  Plaquemines  Parishes),  where  the 
U.S.  Army  Corps  of  Engineers  is 
conducting  a  feasibility  study.  Two 
other  appendixes  will  discuss  the 
impacts  of  anticipated  work  proposed 
by  the  State  of  Louisiana  for  Shell 
Island.  Plaquemines  Parish,  and  for  the 
Isles  Demieres,  Terrebonne  Parish. 

The  coastal  barrier  islands  of 
Louisiana  provide  beaches  for 
recreational  and  commercial  endeavors. 
They  also  serve  as  storm  buffers,  retard 
saltwater  intrusion,  and  create 
estuaries.  Unfortunately,  Louisiana's  810 
miles  of  gulf  shoreline  are  eroding,  with 
as  much  as  58  feet  being  lost  each  year. 
The  coastal  marshes  behind  the  barrier 
islands  are  deteriorating  and  changing 
to  open  water  at  a  rate  of  about  39 
square  miles  per  year.  Reducing 
shoreline  erosion  and  restoring  barrier 
islands  would  slow  the  loss  of  fish  and 
wildlife  habitat  and  resources,  reduce 
hurricane-induced  storm  damage, 
stabilizing  the  economy  of  coastal 
communities,  and  preserve  the  unique 
cultural  and  historical  heritage  of 
southern  Louisiana. 

The  actual  task  of  barrier  island 
restoration  spans  numerous  state  and 
Federal  agencies,  public  and  private 
interest  groups,  geographic  regions,  and 
political  boundaries.  Compliance  with 
both  the  Coastal  Barrier  Resources  Act 
(Pub.  L.  97-348)  and  Louisiana  Coastal 
Use  Guidelines  is  required  of  all 
projects.  Passage  of  the  Water 
Resources  Development  Act  of  1986 
(Pub.  L.  99-662)  with  its  specific  cost- 
sharing  requirements,  has  resulted  in  a 
critical  evaluation  of  restoration 
projects. 


In  1984,  an  Initial  Evaluation  Study 
was  conducted  by  the  U.S.  Army  Corps 
of  Engineers  to  determine  the  erosion- 
related  problems  in  the  Louisiana 
coastal  area,  to  investigate  a  broad 
range  of  measures  to  reduce  the  erosion 
process,  and  to  determine  whether 
further  Federal  involvement  was 
justified. 

Based  on  Federal  and  state  concerns 
and  priorities,  six  general  Louisiana 
coastal  areas  will  be  discussed  in  the 
DPEIS:  Johnsons  Bayou  to  Calcasieu 
(Cameron  Parish),  Point  Au  Fer  to  Bayou 
Grand  Caillou  (Terrebonne  Parish).  Isles 
Demieres  (Terrebonne  Parish), 
Timbalier  Islands  (Terrebonne  Paridi). 
Fourchon  to  Caminada  Pass  (Jefferson 
and  Lafourche  Parishes),  and  Barataria 
Pass  to  Empire-Gulf  Waterway 
(Plaquemines  Parish). 

The  DPEIS  will  provide  broad 
coverage  of  the  impacts  associated  with 
the  various  alternatives  for  shoreline 
and  barrier  island  restoration.  It  will 
serve  as  a  general  reference  for 
proposed  site-specific  actions  and 
projects  and  facilitate  the  decision 
making  process  by  helping  focus  on 
specific  issues. 

2.  Alternatives 

Individually  or  in  combination, 
alternatives  under  consideration  may 
include  revetments,  creative  uses  of 
dredged  material,  beach  nourishment, 
construction  of  artificial  sandbars, 
planting  of  vegetation,  sand  fencing, 
breakwaters,  dune  construction,  dikes, 
closure  of  passes,  terminal  groins,  and 
minimum  beach  berm  width.  All 
alternatives  for  the  Grand  Terre 
segment  will  contain  a  three-sided 
quarrystone  dike  at  Fort  Livingston  at 
Barataria  Pass. 

3.  Scoping  Process 

Public  meetings  for  the  original  parent 
study  conducted  by  the  U.S.  Army  Corps 
of  Engineers  for  coastal-erosion-related 
problems  in  the  Coastal  area  were  held 
in  Jennings,  Houma,  and  New  Orleans, 
Louisiana,  in  1968.  Subsequent  public  - 
meetings  were  conducted  in  Belle 
Chase,  Houma,  and  Cameron,  Louisiana 
in  1984.  Numerous  meetings  have  been 
held  among  representatives  of  Federal, 
state,  and  local  agencies,  groups,  and 
individuals.  Additional  public  meetings 
will  be  held  when  the  DPEIS  is 
completed  in  fall  of  1988. 

The  public  involvement  program  also 
includes  a  scoping  letter  to  obtain  input 
as  to  alternatives  under  consideration 
and  significant  resources  to  be 
evaluated  in  the  DPEIS.  The 
participation  of  affected  Federal,  state, 
and  local  agencies,  as  well  as  private 
organizations  and  parties,  will  be 


invited.  A  scoping  input  request  for  the 
Grand  Terre  to  Shell  Island  portion  of 
the  Louisiana  Coastal  Areas,  Shore  and 
Barrier  Islands  Erosion  Study,  was 
mailed  to  interested  parties  on  May  29, 
1987. 

b.  Significant  issues  to  be  analyzed  in 
the  DPEIS  include  impacts  of  the 
proposed  project  on  biological,  cultural, 
historical,  social,  economic,  water 
quality  and  human  resources. 

c.  The  U.S.  Fish  and  Wildlife  Service 
will  provide  a  Coordination  Act  Report 
for  the  DPEIS  for  the  Grand  Terre  to 
Shell  Island  segment 

d.  The  DPEIS  will  be  coordinated  with 
all  required  Federal,  state  and  local 
agencies,  environmental  groups, 
lemdowner  groups,  and  interested 
groups.  All  review  comments  received 
will  be  considered  and  responses  will  be 
made. 

4.  PubUc  Btieetings 

Public  meetings  for  the  original  parent 
study  conducted  by  the  U.S.  Army  Corps 
of  Engineers  for  Coastal-erosion-related 
problems  in  the  coastal  area  were  held 
in  Jeimings,  Houma,  and  New  Orleans, 
Louisiana,  in  1968.  Subsequent  public 
meetings  were  conducted  in  Belle 
Chase,  Houma.  and  Cameron.  Louisiana 
in  1984.  Numerous  meetings  have  been 
held  among  representatives  of  Federal, 
state  and  local  agencies,  groups,  and 
individuals. 

5.  AvailabiMty 

The  draft  PEIS  and  three  site  specific 
Environmental  Impact  Evaluations  are 
scheduled  to  be  available  to  the  public 
in  November  1988. 

ADDRESS:  Questions  concerning  the 
proposed  action,  the  draft  PEIS  and 
Environmental  Impact  Evaluations  may 
be  directed  to  Ms.  Diane  E.  Ashton,  US. 
Corps  of  Engineers,  Environmental 
Quality  SecUon  (CELMN-PD-RE),  P.O. 
Box  60267,  New  Orleans,  Louisiana 
70160-0267,  telephone  (504)  862-1735). 

Date:  November  25. 1987. 
Lloyd  K.  Brown, 

Colonel.  Corps  of  Engineers.  District 

Engineer. 

(FR  Doc.  87-28062  Filed  12-7-87;  8:45  am) 

BH-LING  CODE  3710-a4-M 


DEPARTMENT  OF  ENERGY 

Finding  of  No  Significant  Impact;  Fuel 
Processing  Restoration  Project,  Idaho 
National  Engineering  Lat>oratory 

agency:  Department  of  Energy. 
ACTION:  Finding  of  no  significant  impact. 


summary:  The  Department  of  Energy 
(DOE)  has  prepared  an  environmental 
assessment  (EA)  on  the  proposed  Fuel 
Processing  Restoration  (FPR)  project  at 
the  Idaho  Chemical  Processing  Plant 
(ICPP)  at  the  Idaho  National  Engineering 
Laboratory  (INEL).  The  FPR  project 
includes  two  proposed  actions:  (1)  To 
construct  and  operate  a  replacement 
facility,  the  Fuels  Processing  Facility 
(FPF),  which  will  process  recoverable 
irradiated  naval  and  research  reactor 
fuel  and  recover  uranium  for  reuse  in 
defense  programs;  and  (2)  to  install  and 
operate  a  new  liquid  low-level  waste 
(LLW)  treatment  and  disposal  system  to 
improve  ICPP  waste  management 
practices.  New  facilities  are  needed 
because  the  existing  ICPP  facilities  are 
not  expected  to  be  able  to  process 
anticipated  increases  in  recoverable 
irradiated  naval  fuel  receipts. 

The  EA  examined  and  compared  the 
environmental  impacts  of  the  proposed 
FPR  project  and  reasonable  alternatives. 
Based  on  the  analyses  in  the  EA  the 
DOE  issued  a  proposed  finding  of  no 
significant  impact  (FONSI)  on  August  25. 
1987,  and  distributed  the  EA  and 
proposed  FONSI  for  a  30-day  public 
review  period  beginning  on  August  28, 
1987.  A  summary  of  the  comments  and 
the  DOE  response  is  presented  in  the 
body  of  the  FONSI  and  in  the 
attachment  to  this  notice.  Only  one  of 
six  letters  submitted  in  response  to  the 
public  review  required  a  detailed 
technical  response.  Additional 
calculations  performed  in  response  to 
the  reviewer's  comments  have 
reconfirmed  the  impact  analysis  as 
presented  in  the  EA  and.  as  such,  the 
DOE  concludes  that  no  new  information 
has  been  made  available  that  would 
change  the  determination  that  the 
proposed  action  does  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  (42  U.S.C.  4321  et  seq.). 
Therefore,  at  this  time  the  DOE  is 
prepared  to  finalize  the  proposed 
FONSI. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Borgstrom,  U.S.  Department  of 
Energy,  Office  of  NEPA  Project 
Assistance,  1000  Independence  Ave. 
SW.,  Room  3E-080,  Washington,  DC 
20585,  (202)  586-4600. 

Background 

The  Idaho  Chemical  Processing  Plant 
(ICPP)  is  located  in  the  south  central 
portion  of  the  890-square  mile  Idaho 
National  Engineering  Laboratory  (INEL) 
reservation,  on  the  eastern  Snake  River 
Plain  in  southeastern  Idaho.  The  ICPP 


began  operation  in  1951  to  support  the 
Atomic  Energy  Commission's  (DOE's 
predecessor)  reactor  testing  program. 
Today,  the  ICPP  primarily  supports 
naval  reactor  programs.  As  part  of  the 
nuclear  fuel  cycle,  nuclear  fuels 
produced  under  contract  to  DOE  are 
utilized  by  naval  reactors  and  research 
reactors.  Recoverable  irradiated  reactor 
fuels  are  returned  to  the  ICPP  and  revert 
to  DOE  control.  These  recoverable 
irradiated  fuel  cells  are  processed  to 
produce  solid  uranium  trioxide.  This 
recovered  uranium  is  recycled  to  other 
DOE  facilities  for  final  processing  and 
utilization  in  fuel  fabrication. 

1.  Processing  Requirements 

The  primary  mission  of  the  ICPP  is  to 
process  recoverable  irradiated  naval 
reactor  fuels.  Recent  ICPP  fuel-receiving 
projections  show  the  facility's  operating 
mission  extending  to  at  least  the  year 
2030.  The  projections  identify  major 
increases  in  future  fuel-processing 
requirements,  with  the  facility's  second 
40-year  (1990-2030)  throughput  expected 
to  be  up  to  four  times  greater  than  the 
throughput  of  the  first  40  years  (1950- 
1990).  Detailed  studies  of  the  current 
ICPP  maximum  processing  capacity 
indicate  a  capability  less  than  50%  of 
future  requirements,  with  the  existing 
fuel  storage  basin  capacity  being 
exhausted  by  1994,  necessitating 
construction  of  additional  storage  basins 
if  the  FPF  is  not  constructed. 

In  response  to  the  increased  fuel 
processing  requirements,  the  Fuels 
Processing  Facility  (FPF)  is  proposed  to 
replace  the  existing  ICPP  uranium 
recovery  process  (i.e.,  extraction  and 
denitration)  equipment  that  is  housed  in 
building  601  of  the  Chemical  Processing 
Plant  (CPP-601).  The  FPF  processing 
would  take  place  in  sequence  between 
the  ICPP  headend  process  (Fluorine 
Dissolution  Process  and  Fuel  Storage 
Facility  (FAST)),  and  the  waste 
management  activities  provided  by  the 
recently  commissioned  New  Waste 
Calcining  Facility  (NWCF). 

In  addition  to  timely  processing  of 
recoverable  irradiated  reactor  fuels,  the 
FPF  would  also  facilitate  a  higher  rate  of 
recycle  of  uranium-235  to  DOE's 
production  reactors.  The  needed 
uranium,  if  not  provided  by  reprocessing 
at  the  ICPP.  must  be  derived  from 
alternative  sources,  such  as  mining  and 
milling,  or  reprocessing  elsewhere.  The 
ICPP  is  the  only  facility  in  the  U.S. 
currently  capable  of  reprocessing  highly 
enriched  uranium  fuels. 

Another  factor  that  could  limit  the 
ability  of  the  ICPP  to  fulfill  its  future 
mission  requirement  centers  on  design 
codes,  standards  and  safety  design 
philosophy.  Because  safety  design 


philosophy  has  changed  significantly 
since  the  CPP-601  facility  was 
constructed  in  the  1950s,  the 
environmental,  security,  and 
radiological  safety  features  of  the  CPP- 
601  facility  would  need  extensive 
upgrading  in  order  to  support  the  future 
mission  requirements.  The  FPF  would  be 
constructed  and  operated  in  compliance 
with  all  updated  applicable  codes  and 
standards. 

//.  Effluent  Treatment  Upgrades 

Another  major  factor  that  could  limit 
the  ability  of  the  ICPP  to  fulfill  its  hiture 
mission  requirements  centers  on  the 
current  liquid  effluent  treatment  and 
disposal  practices.  Depending  on  the 
facilities  in  operation,  the  ICPP  Hquid 
waste  comprises  1  to  2  million  gallons/ 
day  (gal/day)  of  service  waste,  which  is 
a  combination  of  many  liquid  streams 
resulting  from  the  process  of  fuel 
recovery.  Until  February  1984,  this 
service  waste  containing  trace 
quantities  of  radionuclides  and  heavy 
metals  was  discharged  to  the  Snake 
River  Plain  aquifer  via  the  ICPP 
injection  well  The  State  of  Idaho 
objected  to  the  injection  practice.  The 
DOE  and  the  State  have  agreed  to  the 
use  of  a  percolation  pond  as  an  interim 
service  waste  disposal  method.  One  of 
the  streams  that  is  combined  in  the 
service  waste  is  the  process  equipment 
waste  (PEW)  evaporator  condensate 
(referred  to  as  low-level  waste  (LLW)  in 
the  FPR  EA).  This  LLW  stream  is  the 
only  contributor  of  radioactivity  and 
periodically  contains  hazardous  levels 
of  mercury  and  acidity.  A  proposed 
long-term  solution  for  LLW  management 
is  to  separate  the  LLW  from  the  service 
waste,  reduce  the  volume  by  recycling, 
reduce  contaminants  through  other 
process  improvements  and  treatment, 
and  evaporate  the  treated  effluent. 

Releases  to  the  percolation  pond  from 
the  existing  service  waste  system  are 
within  the  DOE  limits  for  discharge  to 
uncontrolled  areas.  Although  drinking 
water  regulations  do  not  currently  apply 
to  percolation  ponds,  they  may  become 
applicable  in  the  future  because  of 
increasing  concerns  for  protection  of 
groundwater.  If  these  regulations 
become  applicable,  continued  use  of  the 
existing  ICPP  facilities  at  anticipated 
increases  in  future  fuel  processing  rates 
could  result  in  LLW  discharges  that 
exceed  the  regulatory  limits.  Therefore, 
LLW  treatment  system  modifications  are 
prudent  to  ensure  that  the  ICPP  liquid 
waste  will  meet  possible  future,  more 
restrictive  regulations. 
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///.  Proposed  Finding  of  No  Significant 
Impact 

On  August  25, 1987.  DOE  approved  an 
Environmental  Assessment  (DOE/EA- 
0306]  that  analyzed  the  potential 
impacts  associated  with  the  FPR 
proposed  action  and  reasonable 
alternatives.  Concurrently.  DOE  issued 
a  proposed  finding  of  no  significant 
impact  (FONSI)  for  a  30-day  public 
review  period.  The  EA  and  proposed 
FONSI  were  distributed  on  August  28. 
1987.  and  the  comment  period  extended 
through  September  28, 1987.  The  EA  and 
proposed  FONSI  were  distributed  to  159 
individuals  and  organizations  at  the 
start  of  the  review  period.  During  the 
review  period  the  two  documents  were 
provided  to  an  additional  eleven 
organizations  who  requested  the 
documents. 

As  a  result  of  the  public  review,  six 
letters  were  received,  only  one  of  which 
required  a  detailed  technical  response. 
The  reviewer  primarily  questioned  the 
adequacy  of  the  treatment  of  offsite 
radiological  impacts  in  light  of  the 
increased  throughput  that  the  FPR 
proposed  action  would  facilitate.  In 
response  to  the  comment,  an  additional 
set  of  offsite  radiological  impacts  was 
calculated  for  the  preferred  alternative 
for  a  scenario  that  is  judged  to  represent 
the  worst  reasonably  foreseeable 
conditions.  The  results  are  summarized 
in  the  Environmental  Considerations 
section  of  the  FONSI  and  presented  in 
detail  in  the  attachment  to  this  notice 
along  with  a  summary  of  the  remaining 
comments  and  DOE  responses.  The 
impacts  were  shown  to  be  essentially 
the  same  as  those  presented  in  the  EA. 
Therefore,  none  of  the  comments 
presented  information  that  would 
change  DOE's  initial  determination  that 
the  proposed  action  is  not  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
Therefore,  DOE  is  prepared,  at  this  time, 
to  finalize  the  proposed  FONSI. 


Proposed  Action 

The  proposed  action  would  provide 
for  new  uranium  extraction  and  LLW 
treatment  systems  to  operate  in 
conjunction  with  FAST,  NWCF.  and 
other  existing  ICPP  facilities.  Two 
actions  are  proposed  as  part  of  the  FPR 
project.  The  first  is  to  construct  and 
operate  a  new  facility  at  the  ICPP,  to  be 
called  the  Fuels  Processing  Facility 
(FPF),  which  would  house  most  of  the 
uranium  recovery  activities  currently 
performed  in  CPP-601.  The  FPF  would 
begin  operation  in  1995  and  extend 
through  approximately  2030. 

The  second  action  is  to  install 
improved  LLW  treatment  and  disposal 


systems  at  the  ICPP  to  reduce  waste 
volumes.  The  purposes  of  the  proposed 
FPR  project  are  to:  (a)  Fulfill  the  ICPP 
mission  of  processing  increased 
throughput  requirements  in  the  most 
economical  manner  (b)  reduce 
environmental  releases,  criticality  risks, 
and  radiation  exposure  per  unit  of 
uranium  throughput;  and  (c)  improve 
security  and  radiological  safety  systems. 

/.  Fuels  Processing  Facility 

The  proposed  FPF  would  be 
constructed  within  the  ICPP  complex  in 
a  fully-developed  industrial  area.  The 
building  would  be  approximately  66 
meters  by  76  meters,  with  five  levels: 
Three  below  grade  and  two  above. 

The  FPF  would  enable  the  ICPP  to 
meet  future  reactor  uranium  fuel 
processing  requirements  by  increasing 
its  processing  capacity  from  as  much  as 
1030  kg  U-235/yr  to  as  much  as  3200  kg 
U-235/yr.  In  addition,  the  improvements 
would  (a)  reduce  personnel  radiation 
exposures  to  as  low  as  reasonably 
achievable  (ALARA)  levels;  (b)  provide 
physical,  rather  than  administrative, 
methods  of  criticality  control;  (c) 
administer  better  cleanup  and  control  of 
effluent  releases;  (d)  improve  security 
and  product  accountability  measures; 
and  (e)  upgrade  structures,  systems,  and 
equipment  to  meet  applicable  standards, 
codes,  and  safety  criteria  to  protect 
against  destructive  natural  phenomena. 

The  FPF  would  perform  all  solvent 
extraction  and  product  denitration 
functions  currently  performed  in  the 
CPP-601  facility.  Specifically,  the  FPF 
would:  (1)  Receive  dissolver  product 
solutions  from  FAST;  (2)  process  the 
dissolver  product  solutions  through 
three  cycles  of  solvent  extraction  and 
product  denitration  to  produce  purified 
solid  uranium  trioxide  {UO3);  (3) 
temporarily  store  the  solid  UOa  product; 
(4]  recover  and  clean  solvent  for  recycle 
or  disposal;  (5)  receive  and  store  process 
chemicals;  (6)  control  and  monitor  all 
radioactive  liquid  waste  streams;  and  (7) 
provide  for  the  collection,  packaging, 
interim  storage,  and  handling  of 
radioactive  solid  wastes. 

//.  Low  Level  Waste  Treatment 

The  proposed  LLW  Treatment  and 
Disposal  System  would  either  be  located 
in  an  existing  facility  or  a  new  facility 
for  which  construction  will  be  required. 
The  location  of  a  new  facility  would 
most  likely  be  southeast  of  building 
CPP-604,  with  some  of  the  equipment 
being  housed  in  that  building. 

Under  the  proposed  action,  the 
nonhazardous,  nonradioactive  portion  of 
the  service  waste  (1  to  2  million  gal/day) 
would  continue  to  be  disposed  of  via  a 
percolation  pond.  The  LLW  stream 


would  be  removed  from  the  service 
waste  stream  for  treatment  and  would 
either  be  recycled  to  the  extraction 
processes,  i.e.  FPF,  or  disposed  of  by  an 
evaporation  process. 

The  treatment  system,  as  currently 
conceived,  would  consist  of  an  acid 
fractionation  process,  followed  by 
evaporation  and  filtration  with  high 
efficiency  particulate  air  (HEPA)  filters 
prior  to  discharge.  This  treatment 
system  would  remove  most  of  the  heavy 
metals  and  radionuclides  and  reduce  the 
acidity  of  the  LLW  system.  Two  parallel 
treatment  systems  would  be  installed  to 
ensure  process  reliability. 

Contaminants  removed  during 
treatment  would  be  combined  with  PEW 
evaporator  bottoms  (from  the  existing 
process)  and  would  be  routed  along  with 
high-level  waste  (HLW)  generated  by 
the  FPF  process  to  the  HLW  tank  farm 
and,  subsequently,  to  the  New  Waste 
Calcining  Facility.  The  aqueous  HLW 
streams  would  contain  most  of  the 
fission  products  from  the  dissolved  fuel, 
and  would  be  routed,  as  an  interim 
processing  step,  to  existing  stainless 
steel  tanks  contained  in  below-grade 
reinforced  concrete  vaults.  The  liquid 
HLW  would  be  calcined  (solidified  into 
granular  solids]  in  the  NWCF.  The 
calcined  solids  would  then  be  stored  in 
stainless  steel  bins  enclosed  in 
reinforced  concrete  vaults  at  the  INEL 
site,  as  is  currently  practiced. 

Alternatives  Considered 

Several  alternatives  to  the  proposed 
FPF  and  LLW  systems  were  studied.  The 
three  FPF  alternatives  considered  were: 
(1]  No  action;  (2)  complete  renovation  of 
the  CPP-601  facility  and  processes:  and 
(3]  limited  construction  of  new  first- 
cycle  extraction  facilities  to  be  used  in 
conjunction  with  upgraded  downstream 
systems.  The  four  LLW  system 
alternatives  considered  consisted  of:  (1) 
No  action,  which  examined  the 
possibility  of  continued  use  of  the 
existing  lJ-235  extraction  process  in 
tandem  with  the  existing  liquid  LLW 
treatment  and  disposal  system;  (2] 
evaluation  of  the  existing  LLW  system 
in  conjunction  with  the  proposed  FPF; 
(3]  implementation  of  the  proposed  LLW 
system  with  the  exception  that  all  of  the 
treated  liquids  would  be  disposed  of  in 
the  percolation  pond;  and  (4] 
implementation  of  the  proposed  LLW 
system  with  the  treated  liquid  waste  to 
be  disposed  of  in  a  solar  pond. 

Environmental  Considerations 

The  potential  environmental  effects 
were  evaluated  in  the  EA  for  the 
proposed  actions  and  alternatives.  The 
EA  analyzed  the  effects  from  the 


proposed  new  facilities  as  well  as  the 
cumulative  effects  resulting  from 
operations  of  the  proposed  new  facilities 
and  all  other  ICPP  facilities.  No 
significant  environmental  impacts 
associated  with  the  proposed  FPR 
project  are  anticipated.  This  finding  of 
no  significant  impact  for  the  proposed 
action  is  based  on  the  following  factors, 
which  are  supported  by  the  information 
and  analyses  in  the  EA  and  in  the 
response  to  comments  received  during 
the  public  review. 

/.  Relative  Comparison  of 
Environmental  Impacts 

The  potential  environmental  impacts 
from  the  alternative  actions  were 
evaluated  in  the  EA  and  compared  to 
the  environmental  effects  projected  for 
the  proposed  action.  In  summary,  FPF 
Alternatives  2  and  3  would  satisfy  the 
projected  ICPP  mission  requirements, 
while  Alternative  1  would  fall  short  of 
projected  demands.  Since  the  FPF 
proposed  action  and  Alternatives  2  and 

3  process  larger  volumes  of  material,  the 
estimated  environmental  impacts  of 
those  options  are  slightly  greater  than 
those  for  Alternative  1.  However,  the 
impacts  of  all  actions  evaluated  were 
found  to  be  well  within  regulatory 
requirements.  The  proposed  action 
would  ensure  the  greatest  safety  to  both 
workers  and  the  public  for  the  following 
reasons: 

•  Improved  criticality  control; 

•  Product  accountability  measures; 
and 

•  Structure,  systems,  and  equipment 
designed  to  meet  natural  phenomena 
standards. 

The  smallest  environmental  impacts 
associated  with  LLW  management 
would  be  the  LLW  proposed  action  and 
LLW  Alternative  4.  although  Alternative 

4  would  result  in  the  accumulation  of 
hazardous  sludges.  More  importantly, 
the  LLW  proposed  action  would 
completely  eliminate  potentially  adverse 
effects  on  the  aquifer,  while  LLW 
Alternatives  1.  2.  and  3  would  result  in 
discharges  of  trace  quantities  of  heavy 
metals  to  percolation  ponds;  thus,  these 
options  could  result  in  groundwater 
contamination.  The  following  sections 
describe  the  environmental 
consequences  of  the  proposed  action. 

//.  Release  of  Radioactivity 

Potential  radiological  impacts  were 
analyzed  for  both  routine  operations 
and  abnormal  events  (e.g..  fire  and 
tornado).  Radiological  effects  are 
estimated  by  projecting  radiation  dose 
commitments  to  ICPP  workers, 
maximum  individual  members  of  the 
general  public  and  the  population  living 
in  the  study  area  and  by  estimating 


health  effects  (latent  cancer  deaths)  to 
exposed  populations. 

A.  Routine  Operations 

The  maximum  individual  effective 
dose  equivalent  (EDE)  (5.0X10"'  rem) 
for  the  proposed  action  from  one  year  of 
FPF  operation  would  be  0.002%  of  the 
annual  EPA  standard  for  the  airborne 
pathway  (0.025  rem).  The  maximum 
individual  EDE  from  one  year  of 
operation  of  the  proposed  LLW 
treatment  and  disposal  system  would  be 
4.2x10"*  rem  which  is  approximately 
0.02%  of  the  standard. 

In  response  to  a  review  comment 
regarding  the  cumulative  ICPP 
radiological  emissions,  calculations 
were  performed  to  assess  the  difference 
in  offsite  impacts  between  operating  the 
ICPP  FAST  facility  with  or  without  an 
antimony-125  (Sb-125]  removal  system. 
Although  DOE  plans  to  install  an  Sb-12S 
removal  system  prior  to  operating  the 
FPR  facihty.  and  the  analyses  in  the  EA 
reflect  the  projected  impacts  under  these 
conditions,  the  reviewer  questioned  the 
magnitude  of  the  offsite  impacts  without 
the  Sb-125  removal  system  in  operation. 
The  maximum  individual  EDE  from  total 
ICPP  airborne  emissions  would  be 
5.5X10"*  rem  without  Sb-125  removal 
and  3.0X10"*  rem  with  removal  (see 
attachment).  These  exposures  represent 
2%  and  1%  of  the  standard,  respectively. 
The  population  cumulative  dose  from  all 
ICPP  operations  assuming  Sb-125 
removal  (1.4  man-rem)  would  be 
indistinguishable  from  the  effects  of 
background  radiation  (43,500  man-rem). 

The  maximum  number  of  health 
effects  estimated  to  occur  to  the 
exposed  population  from  routine 
releases  of  the  FPF  proposed  action 
would  be  1.3X10"*  per  year.  The 
maximum  number  of  health  effects 
projected  to  occur  due  to  routine 
releases  from  the  LLW  proposed  action 
would  be  3.9X10"*  per  year.  For 
comparison,  3  to  10  health  effects  per 
year  are  estimated  to  occur  to  the 
exposed  population  due  to  background 
radiation. 

One  of  the  main  objectives  of  the  FPF 
project  would  be  to  reduce  occupational 
exposure  during  reprocessing.  To 
achieve  this  objective,  the  FPF  would 
increase  shielding  and  include  more 
remote  operational  capabilities.  As  an 
operational  practice,  all  radiation 
worker  doses  would  be  kept  as  low  as 
reasonably  achievable  (ALARA) 
through  the  training  of  radiation  workers 
in  the  proper  use  of  equipment  and 
protective  clothing,  and  through 
sufficient  planning  of  employee's  job 
procedures.  The  facility  would  also  be 
designed  to  reduce  the  total  worker 
radiation  dose  to  below  one-fifth  (1  rem/ 


yr)  the  DOE  occupational  exposure  limit 
of  5  rem/yr,  established  by  DOE  Order 
5480.1B.  Chapter  11. 

B.  Abnormal  Events 

Radiological  effects  caused  by 
abnormal  events  were  also  estimated  for 
the  FPF  and  LLW  proposed  actions,  and 
it  was  determined  that  these  effects 
would  be  very  small  and  would  not  be 
detectable  in  the  exposed  population. 
For  the  FPF.  the  greatest  number  of 
health  effects  (0.10)  would  result  from 
the  design  basis  tornado,  having  winds 
in  excess  of  175  mph.  The  design  basis 
tornado  was  also  estimated  to  cause  the 
greatest  number  of  health  effects 
resulting  from  damage  to  the  LLW 
system,  1.7x10"*.  The  event  with  the 
highest  probability  of  occurrence 
(7.7  X 10"  Vyr)  is  a  fire  with  HEPA  filter 
failure,  wherein,  the  first  of  three  stages 
of  HEPA  filters  is  damaged  but  the 
separate,  downstream  second  and  third 
stages  remain  intact.  The  health  effects 
caused  by  such  an  occurrence  would 
also  be  very  small  (3.0x10'*  for  FPF  and 
2.0X10" 'for  the  LLW),  and  would  not 
be  detectable  in  the  exposed  population. 

All  FPF  and  LLW  gaseous  effluents 
would  be  monitored  by  stack  monitors 
which  would  continuously  measure 
gaseous  and  particulate  radioactivity. 
HEPA  filters  would  be  monitored  to 
ensure  maintenance  of  filter  integrity. 
Alarms  would  be  provided  to  alert 
operators  of  off-normal  conditions  in  the 
heating,  ventilation  and  air-conditioning 
systems,  and  technical  specifications/ 
standards.  Quality  Assurance 
requirements  and  operating  procedures 
would  be  established  for  administrative 
control. 

///.  Air  Quality 

Air  quality  would  not  be  significantly 
affected  by  the  proposed  action.  The 
principal  sources  of  nonradioactive 
emissions  (NO,  and  SO2)  at  the  ICPP  are 
the  FPF,  the  NWCF,  and  the  Coal-Fired 
Steam  Generation  Facility  (CFSGF). 
(The  CFSGF  produces  process  steam  for 
ICPP  facilities  and  is  the  dominant 
current  and  projected  source  of  SOj 
emissions.  The  CFSGF  SOi  releases  are 
not  expected  to  increase  with  increased 
throughput  at  the  ICPP).  Calculated 
increases  of  concentrations  of  NO,  and 
SO2  at  the  site  boundary  would  be 
factors  of  10*  to  10'  below  applicable 
air  quality  standards  for  NO,  and  SOt. 
respectively. 

However,  operation  of  the  FPF  would 
result  in  annual  net  emission  increases 
of  NO,  from  the  ICPP  due  to  the  higher 
processing  rate  at  the  NWCF.  Although 
the  increases  would  be  well  within  the 
State  of  Idaho's  regulatory  requirements. 
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the  increases  would  be  significant  as 
deflned  by  the  State  of  Idaho  for 
purposes  of  air  permitting.  Therefore,  a 
construction  permit  from  the  State  of 
Idaho  has  been  requested  and  an 
operating  permit  may  also  be  required  at 
the  Stale's  discretion.  (The  DOE  has 
recently  initiated  a  research  and 
development  program  to  remove  NO, 
from  the  ICPP  main  stack.  A  bench-scale 
technology  demonstration  unit  will  be 
installed  in  fiscal  year  1988.] 

IV.  Water  Quality 

There  would  be  minimal  potential  for 
degradation  of  water  quality  at  the  INEL 
from  the  FPF  proposed  action.  There  are 
no  permanent  surface  waters  at  the 
INEL  All  surface  waters  entering  the 
INEL  site  evaporate  or  infiltrate  and 
recharge  the  Snake  River  Plain  aquifer, 
which  flows  through  fractured  and 
porous  basalt  about  450  ft  beneath  the 
surface  at  the  ICPP. 

Waste  handling  systems  within  the 
FPF  would  process  liquid  wastes  to 
minimize  discharge  of  radioactive  and 
toxic  materials  to  the  environment.  A 
gamma  monitoring  and  diversion  system 
would  prevent  discharge  of  radio- 
activity in  excess  of  release  limits.  The 
nonradioactive,  nonhazardous  service 
wastes  would  be  monitored  to  ensure 
pollutant  concentrations  are  below 
applicable  release  limits  before  being 
discharged  to  an  existing  percolation 
pond.  No  significant  environmental 
impacts  associated  with  liquid  wastes 
are  anticipated.  , 

Increased  throughput  at  the  ICPP 
would  require  additional  water  which 
would  be  pumped  from  the  Snake  River 
Plain  aquifer.  Pumping  would  have  a 
very  limited  and  localized  effect  on 
annual  water-level  changes  in  the 
aquifer  in  the  vicinity  of  the  ICPP 
because  the  amount  which  would  be 
pumped  is  a  small  portion  of  the  total 
storage  and  recharge. 

V.  Solid  Waste 

Solid  waste  generated  as  a  result  of 
the  FPR  project  would  be  segregated 
into  radioactive  and  nonradioactive 
components.  Nonradioactive 
nonhazardous  solid  waste  would  be 
disposed  of  at  an  existing  INEL  sanitary 
landfill.  Radioactive  solid  waste  would 
be  disposed  of  according  to  the  type  of 
radioactive  contamination.  Low-level 
radioactive  waste  would  be  disposed  of 
in  an  existing  shallow-land  burial  site  at 
the  Radioactive  Waste  Management 
Complex  (RWMC)  at  the  INEL.  Solid 
waste  contaminated  with  transuranic 
(TRUl  radionuclides  would  be  stored  at 
the  RWMC  during  an  interim  period 
until  shipped  for  offsite  disposal. 
Radioactive  hazardous  (mixed)  waste 


would  be  stored  at  the  INEL  mixed 
waste  storage  facility  pending 
evaluation  of  treatment/disposal 
options.  Nonradioactive  hazardous 
wastes  would  be  packaged  in 
accordance  with  Department  of 
Transportation  (DOT)  regulations  (49 
CFR  Parts  171, 172.  and  173)  and  shipped 
to  a  permitted  hazardous  waste  disposal 
facility. 

Existing  facilities  at  the  INEL  are 
adequate  for  handling  solid  waste    - 
generated  by  the  proposed  FPR  project. 
Standard  procedures  are  in  place  at 
ii\EL  for  safely  carrying  out  waste 
handling  activities.  No  significant 
impacts  to  the  environment  are 
projected  from  the  result  of  handling 
solid  wastes  at  the  INEL. 

VI.  Seismicity 

INEL  is  located  in  Seismic  Zone  2, 
defined  by  the  Uniform  Building  Code. 
October  1981,  as  an  area  where 
destructive  earthquakes  may  occur. 
However,  none  of  the  events  recorded  to 
date  have  caused  damage  to  ICPP 
facilities.  Pipelines  laid  in  concrete-lined 
trenches  and  other  FPF  facilities  are 
designed  to  withstand  the  effects  of  a 
design  basis  earthquake  (DBE)  (0.24-g 
horizontal  acceleration).  Estimated 
potential  environmental  impacts  due  to 
DBE  earthquakes  on  the  proposed 
facilities  are  minimal,  and  no  significant 
impacts  would  occur. 

VII.  Cultural  and  Biological  Resources 

The  FPF  facilities  would  occupy  about 
0.5  hectares  (1  acre)  of  land  inside  the 
fences  of  the  ICPP.  Because  the 
proposed  site  is  presently  in  a  highly 
developed  area,  no  significant  impacts 
on  natural  resources  of  the  area  are 
anticipated. 

There  are  no  significant  cultural  or 
biological  resources  at  the  FPR  site.  No 
known  threatened  or  endangered 
species  or  critical  habitat  are  likely  to 
be  affected  by  the  project.  No  impacts  to 
archaeological  sites  are  anticipated  as  a 
result  of  FPR. 

VIII.  Floodplains  and  Wetlands 

The  proposed  FPF  location  is  about 
0.5  miles  from  Big  Lost  River  and  is  11  ft 
above  the  river  bed.  An  existing  flood 
control  system  is  designed  to  contain  a 
flood  in  excess  of  one  with  an  average 
return  period  of  300  years,  and  therefore, 
the  proposed  project  would  not  impact 
the  floodplain. 

IX.  Socioeconomic  Resources 

A  small  work  force  would  be  required 
for  construction  (120  workers)  and 
operations  (19  additional  people);  based 
on  the  availability  of  a  local  labor  pool, 
socioeconomic  effects  associated  with 


the  FPR  project  are  expected  to  be 
insignificant. 

X.  Soils 

dealing  of  the  construction  site 
would  result  in  minimal  soil  erosion. 
The  use  of  existing  roads  for  access  and 
the  site  location  on  previously  disturbed 
ground  would  limit  the  erosion  potential. 
Clearing  of  vegetation  would  be 
minimized  and,  after  construction 
activities  have  concluded,  the  site  will 
be  upgraded  and  revegetated  where 
feasible.  If  excavated  soil  is  found  to  be 
radioactively  contaminated  above 
background  levels,  that  soil  will  be 
disposed  according  to  applicable  DOE 
orders. 

Determination 

Based  on  the  information  and 
analyses  in  the  EA  and  the  response  to 
comments  received,  the  Department  has 
determined  that  the  proposed  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  within  the 
meaning  of  NEPA.  and  therefore,  the 
preparation  of  an  environmental  impact 
statement  is  not  required. 

Issued  at  Washington,  DC,  November  24. 
1987. 
Graver  Smithwick, 

Acting  .Assistant  Secretary.  Environment. 
Safely  and  Health. 

Attachment 

Summary  of  Comments  Received  on  the 
Proposed  FONSI 

Comments  were  received  from  six 
reviewers  on  the  proposed  FONSI 
during  the  public  review  period.  Of 
these,  five  reviewers  had  no  substantive 
comments.  Although  the  remaining 
response  raised  questions  concerning 
the  proposed  action,  no  significant  new 
information  was  presented  which 
affected  the  Department  of  Energy's 
initial  determination.  Those  comments 
requiring  a  technical  response  are 
summarized  below  along  with  the  DOE 
responses. 

Comment:  It  was  noted  that  the  major 
radiological  and  nonradiological 
impacts  associated  with  the  Idaho 
Chemical  Processing  Plant  (ICPP)  do  not 
actually  result  from  direct  operation  of 
the  FPR  facility,  but  rather  from  the 
associated  headend  and  waste 
management  processes,  the  Fluorinel 
Dissolution  Process  and  Fuel  Storage 
Facility  (FAST)  and  the  New  Waste 
Calcining  Facility  (NWCF),  respectively. 
The  reviewer  questioned  the  validity  of 
ine  existing  environmental 
documentation  for  these  facilities  in 
light  of  the  increased  throughput  of 
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uranium-235  (U-235)  that  the  FPR  would 
facilitate.  In  particular,  a  concern  was 
expressed  regarding  the  treatment  of 
offsite  radiological  impacts  due  to 
airborne  release  of  antimony-125  (Sb- 
125)  from  FAST.  They  pointed  out  that 
the  radiological  effects  of  the  proposed 
action  are  approximately  nine  percent  of 
the  critical  organ  dose  standard  and  one 
percent  of  the  whole  body  standard,  as 
established  by  the  Environmental 
Protection  Agency  in  40  CFR  61. 

Response:  As  indicated  in  the  EA.  fuel 
receipts  at  the  ICPP  are  expected  to  rise 
steadily  over  the  next  several  years  to  a 
maximum  projected  throughput  of  as 
much  as  2700  kg  of  U-235/yr  in  the  time 
period  between  2009  and  2030.  The 
reviewers  pointed  out  that  this 
throughput  is  substantially  higher  than 
the  current  annual  processing  capacity 
of  as  much  as  1030  kg  U-235/yr  and 
questioned  whether  the  environmental 
impacts  from  this  increased  throughput 
were  adequately  addressed. 

In  order  to  encompass  the  maximum 
potential  environmental  impacts,  the 
analyses  presented  in  the  FPR  EA  were 
actually  based  on  an  ICPP  throughput  of 
3200  kg  U-235/yr.  a  processing  capacity 
that  is  somewhat  greater  than  the 
currently  projected  maximum 
throughput. 

Therefore,  the  analyses  performed  in 
support  of  the  FPR  EA  was  intended  to 
update  the  corresponding  analyses  in 
existing  NEPA  documentation  to 
provide  an  upper  boimd  on  cumulative 
impacts  associated  with  all  major  ICPP 
facilities. 

With  respect  to  the  impacts  of  Sb-125 
emissions,  releases  from  the  FAST 
facility,  as  presented  in  the  FPR  EA, 
were  based  on  projected  emission  rates 
presented  in  the  FAST  Final  Safety 
Analysis  Report  (FSAR).  However, 
when  dissolution  began  in  FAST 
(October,  1986).  the  releases  of  Sb-125 
(as  stibine  gas),  although  insignificant, 
were  greater  than  the  anticipated 
quantities.  The  DOE  is  conunitted  to 
reducing  Sb-125  emissions  to  levels 
which  are  as  low  as  reasonably 
achievable.  Adjustments  have  already 
been  made  in  the  FAST  dissolution 
procedures  which  reduced  Sb-125 
emissions  by  25  percent.  Several 
cleanup  systems  for  removing  Sb-125 
from  airborne  e^uent  are  being 
evaluated  and  DOF  plans  to  install  a 
system  before  the  startup  of  the  FPF. 
The  first  major  turnaround  for  the  FAST 
facility  is  scheduled  for  the  simimer  of 
1988.  and  it  is  anticipated  that 
installation  of  an  antimony  removal 
system  will  be  initiated  at  this  time.  This 
system  will  be  designed  to  reduce  Sb- 
125  emissions  by  at  least  an  order  of 
magnitude.  Therefore,  the  current  Sb- 


125  emissions  represent  a  transient 
condition  that  will  not  exist  when  the 
FPF  begins  operations  in  1995  and,  as 
such,  the  increased  emission  rate  of 
stibine  gas  was  not  included  in  the  EA 
analysis. 

However,  in  response  to  the  comment, 
two  cases  were  evaluated  to  determine 
the  consequences  of  operating  the  FAST 
facility  at  the  design  capacity  of  up  to 
3200  kg  U-235/yr.  The  first  calculation 
assumes  that  an  Sb-125  cleanup  system 
is  not  installed  and  that  releases  are 
proportional  to  those  associated  with 
the  1987  throughput.  The  doses 
calculated  for  this  case  are  considered 
by  DOE  to  represent  an  upper  bound  on 
the  radiological  consequences  from  ICPP 
operations.  The  second  calculation 
assumes  that  a  cleanup  system  is 
installed  which  reduces  Sb-125 
emissions  by  a  factor  of  10.  As 
previously  mentioned.  DOE  plans  are  to 
achieve  an  emission  reduction  which  is 
at  least  this  large.  The  results  of  these 
calculations  are  shown  in  the  following 
two  tables. 

Maximum  Individual  Effective  Dose  Equiva- 
lent (EDE)  From  ICPP  and  INEL  WrrH  and 
Without  an  Sb-125  Removal  System 

[AnuTOM  CPP  ThrouglHWl  of  3.200  kg  U-235/yMrl 


Without  Sb-1 25 
removal  system 

WithSt>-125 
romovat  sysiom 

EOE 
(rem) 

Per- 
cent of 
stand- 
ard 

Eoe 

(rem) 

Per- 
cent of 
stttid- 

ard 

ICPP: 

SB-12S 

All  other  nudidet 

2.8E-04 
2.7E-04 

1.1 
1.1 

2.8E-0S 
2.7E-04 

0.1 
1.1 

ICPP  total 

5.SE-04 
7.5e-04 

2.SE-02 

2.2 

3.0 

3.0E-04 
S.OE-04 

2.5E-02 

1.2 

INEL  total 

2.0 

EPA  airt)ome  pathway 
■tandard  (40  OH  61) .... 

Maximum  Individual  Thyroid  Committed 
Dose  Equivalent  (CDE)  From  ICPP  and 
INEL  With  and  Without  an  Sb-125  Re- 
moval System 


[Assumes  ICPP  Throughput  ot  3.200  kg  U-235/yearl 

Without  Sb-125 

With  Sb-125 
removal  system 

COE 
(rem) 

Per- 
cent of 
stand- 
ard 

COE 
(rem) 

Per- 
cent of 
stand- 
ard 

ICPP: 
Sb-12S 

8.1E-04 
6.4E-03 

1.1 
8.5 

B1E-05 
6.4E-03 

01 

All  other  nuclides 

85 

ICPP  total 

7iE-03 
7.2E-03 

7.5E-02 

9.6 
9.6 

6.SE-03 
e.5E-03 

7.5E-02 

8.6 

INEL  total 

86 

EPA  airborne  pathway 
standard  (40  CFR  61) .... 

INEL  operations  would  increase  from 
4.7E-04  rem/yr  (refer  to  Table  4-17  in 
the  FPR  EA)  to  7.5E-04  rem/yr.  The  CDE 
to  the  thyroid  would  increase  from  6.4E- 
03  rem/yr  (refer  to  Table  4-17  in  the  FPR 
EA)  to  7.2E-03  rem/yr.  Without  a 
cleanup  system,  the  INEL  total  EDE 
would  represent  3.0%  of  the  EPA 
airborne  pathway  standard,  while  the 
CDE  to  the  thyroid  would  be  9.6%  of  the 
standard.  DOE  believes  that  these 
values  represent  the  maximum  possible 
impact  of  ICPP  operations.  With  a 
cleanup  system  installed,  the  INEL  total 
doses  would  represent  only  2.0%  of  the 
whole  body  and  8.6%  of  the  thyroid 
doses  allowed  by  the  EPA  standard. 

Comment  The  increase  in  NO,  from 
NWCF  due  to  greater  throughput  is 
"significant",  as  defined  by  the  State  of 
Idaho  (>40  tons/yr). 

Response:  The  significance  level  for 
NOx  defined  by  the  State  of  Idaho  is 
only  significant  in  an  administrative 
sense.  No  adverse  health  or 
environmental  effects  would  be 
expected  from  the  increase  in  NO,  from 
the  NWCF  as  a  result  of  higher 
throughput.  However,  as  part  of  the  FPR 
Prevention  of  Significant  Deterioration 
(PSD)  permitting  requirements,  work  is 
proceeding  on  the  development  of  Best 
Available  Control  Technology  (BACT) 
for  reduction  of  NO,  releases  from  the 
NWCF.  The  State  has  set  a  minimum 
design  goal  of  90  percent  reduction.  It  is 
planned  that  this  cleanup  system  will  be 
operative  by  the  time  the  FPF  begins 
operation. 

Comment-  The  effective  dose 
equivalent  (EDE)  should  be  specifically 
defined  for  clarity  to  both  technical  and 
general  public  reviewers. 

Response:  The  EDE  is  defined  in 
Section  C  6.1.  p.  C-33.  Appendix  C  is 
called  out  in  Paragraph  1  of  Section 
4.2.2. 

Comment  The  maximum  dose  will  not 
always  be  received  by  an  adult  person, 
for  example  the  milk  pathway. 

Response:  The  major  radionuclides 
contributing  to  the  maximum  organ  and 
individual  EDE  were  evaluated  to 
determine  the  effects  of  age  distribution. 
Age  specific  dose  conversion  factors 
were  obtained  from  NLJREG-0172*  and 
age  specific  consumption  factors  were 
taken  from  NRC  Regulatory  Guide 
1.109.''  In  the  case  of  1-129,  the  dose  to 


The  tables  show  that  the  EDE  to  the 
maximum  individual  from  ICPP 
operations  would  be  about  a  factor  of 
two  greater  than  predicted  in  the  EA  if  a 
cleanup  system  were  not  installed.  The 
EDE  to  the  maximum  individual  from  all 


•  G.R.  Hoenes  and  S.K.  Soldal.  ^aJREG-0^72.  Age- 
Specific  Radiation  Dose  Commitmenl  Factors  for  a 
One- Year  Chronic  Intake.  November  1977. 

'  U.S.  Nuclear  Regulatory  Cotnmission. 
Regulatory  Guide  1.109.  Calculation  of  Annual 
Doses  to  Man  from  Routine  Releases  of  Reactor 
Effluents  for  the  Purpose  of  Evaluating  Compliance 
with  10  CFR  Part  SO.  Appendix  I.  October  1977. 
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an  infant's  thyroid  from  the  milk        | 
pathway  is  larger  than  to  an  adult. 
However,  when  contributions  from  all 
pathways  are  considered,  the  dose  to 
the  thyroid  of  an  adult  is  larger  than  the 
dose  to  an  infant's  or  child's  thyroid. 
The  difference  among  the  adult,  child 
and  infant  thyroid  doses  was  less  than  a 
factor  of  two,  so  the  dose  to  an  adult's 
thyroid  is  considered  to  be  a 
representative  value  for  all  age  groups. 
The  maximum  individual  EDE  was  also 
reviewed.  Although  the  dose 
contribution  of  the  various  radionuclides 
varied  somewhat,  the  EDE  to  a  child  or 
infant  did  not  exceed  the  value  reported 
in  the  document  for  adults.  i 

Comment:  It  is  not  clear  if  the        I 
population  of  Idaho  Falls  is  included  in 
both  the  routine  and  accidental  release 
evaluations.  I 

Response:  Section  C  6.3.1,  p.  C-48! 
states  that  populations  within  80  km 
(which  includes  Idaho  Falls)  are 
included  in  routine  dose  calculations, 
The  section  of  the  EA  in  question 
(4.2.2.2)  states  that  Idaho  Falls  is 
included  in  accident  calculations. 

Comment:  The  narrative  on 
radiological  effects  for  routine  releases 
states  a  total  EDE  of  1.3  E-3  rem; 
however,  1.3  E-5  rem  is  given  in  Table 
4-7  and  is  the  correct  value. 

Response:  The  comment  is  correct; 
there  is  an  error  in  the  text. 

Comment:  The  heading  "annual" 
(footnote  a)  in  Table  4-7  and  others  is 
easily  confused  with  the  "first  year 
dose"  sometimes  calculated  by  DOE. 
Page  C-33  of  this  EA  specifically  states 
that  all  doses  are  50-yr  integrated  dose 
commitments. 

Footnote  "a"  on  Table  4-14  is  clearer 
and  should  be  considered  the  correct 
interpretation. 
Response:  The  comment  is  correct. 
Comment:  The  ICPP  Worker  Dose 
(last  column)  in  Table  4.7  and  others  is 
estimated  as  "none"  for  the  construction 
phase.  Due  to  the  possibility  of 
contaminated  soil  in  and  around  ICPP 
much  of  which  has  not  been 
characterized,  an  estimate  of  "none"  is 
questionable. 

Response:  The  area  where  FPR  will  be 
constructed  has  not  been  used  in  the 
past  for  any  process-related  activities. 
Health  Physics  surveys  have  revealed 
no  contaminated  soil  and  there  is  no 
reason  to  believe  any  significant 
radiation  exposure  would  be  incurred 
during  construction. 

Comment  The  EDE  attributed  to  the 
Test  Reactor  Area  (TRA)  in  Table  4-17 
(0.20  mrem)  is  greater  than  the  INEL  site 
total  reported  in  the  ofTsite  annual 
monitoring  reports  for  a  number  of 
years.  This  affects  the  discussions  of 
this  topic  on  page  4-46. 


Response:  The  doses  calculated  in  the 
offsite  monitoring  reports  are  whole 
body  doses  and  cannot  be  directly 
compared  to  EDEs  calculated  in  the  FPR 
EA.  In  addition,  until  recently,  the 
atmospheric  dispersion  for  the 
monitoring  report  was  calculated  using 
the  MESODIF  model,  whereas  the 
AIRDOS  model  was  used  for  the  EA.  It 
was  therefore  necessary  to  recalculate 
doses  from  TRA,  using  AIRDOS.  so  that 
the  same  comparative  basis  was  used. 
The  fact  that  the  EA  doses  are  so  much 
greater  than  those  in  the  monitoring 
reports  further  indicates  that  calculated 
doses  in  the  EA  are  probably 
conservative.  For  these  reasons,  we 
believe  the  discussion  on  p.  4-46  is 
valid. 
(FR  Doc.  87-28094  Filed  12-7-«7;  8:45  amj 
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Office  of  Conservation  and 
Renewable  Energy 

(WH-0061 

Energy  Conservation  Program  for 
Consumer  Products;  Petition  for 
Waiver  of  Water  Heater  Test 
Procedures  From  Aero  Environntental 
Limited 

agency:  Conservation  and  Renewable 
Energy  Office.  DOE. 

action:  Notice. 

SUMMARY:  Today's  notice  publishes  a 
"Petition  for  Waiver"  from  Aero 
Environmental  Limited  (Aero)  of 
Toronto.  Canada,  requesting  a  waiver 
from  the  existing  Department  of  Energy 
(DOE)  test  procedure  for  water  heaters. 
Aero  manufactures  three  models  of  oil 
fueled  water  heaters  which  have  a  high 
mass  heat  exchanger.  The  petition 
requests  DOE  to  grant  Aero  relief  from 
the  DOE  test  procedure  for  its  CF  series 
water  heaters,  models  CF-32T.  CF-40S. 
and  CF-50T.  on  the  basis  that  the 
existing  test  procedure  yields  a  lower 
efficiency  for  these  high  mass  water 
heaters  than  a  simulated  use  test 
method.  DOE  is  soliciting  comments, 
data,  and  information  respecting  the 
petition. 

DATE:  DOE  will  accept  comments,  data 
and  information  not  later  than  January 
7. 1988. 

ADDRESS:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy.  Case  No.  WH-006. 
Mail  Stop  CE-132.  Forrestal  Building. 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585. 


FOR  FURTHBI  MFORMATION  CONTACT. 
Michael  I.  McCabe.  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy.  Mail  Station  CE- 
132.  Forrestal  Building,  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-9127; 
Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-12,  Forrestal 
Building.  1000  Independence  Avenue, 
SW..  Washington.  DC  20585,  (202) 
586-9507. 
Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Pub.  L.  94-163,  89  Stat.  917, 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA),  Pub. 
L  95-«19, 92  Stat.  3266,  and  the  National 
Appliance  Energy  Conservation  Act  of 
1987,  Pub.  L 100-12.  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  water  heaters.  The 
intent  of  the  test  procedures  is  to 
provide  a  comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

DOE  has  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26, 1980,  creating  the  waiver 
process.  45  FR  64108.  DOE  further 
amended  the  Department's  appliance 
test  procedure  waiver  process  to  allow 
the  Assistant  Secretary  for  Conservation 
and  Renewable  Energy  to  grant  an 
interim  waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26. 1986.  The  waiver  process 
allows  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  to 
waive  temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  a  waiver. 
Aero's  petition  seeks  a  waiver  from 
.  the  cold  start  recovery  efficiency  test  in 
■  the  existing  test  procedure  for  water 
hearters  and  requests  an  allowance  to 
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test  for  recovery  efficiency  using  a 
simulated  use  test  method  which  has 
been  granted  Ford  Products  and  Bock 
Water  Heater  Companies.  50  FR  50678, 
December  11, 1985,  and  50  FR  47106, 
November  14, 1985.  It  should  be  pointed 
out  that  subsequent  to  these  Federal 
Register  notices,  DOE  modified  the 
waivers  granted  to  Bock  and  Ford 
Products.  51  FR  21975,  June  17, 1986,  and 
51  FR  18659.  May  21. 1986. 

Aero  contends  that  its  high  thermal 
mass  water  beaters,  being  similar  in 
construction  to  Bock  and  Ford  Products' 
oil-fired  water  heaters,  will  result  in  a 
higher  recovery  efficiency  when  tested 
under  the  simulated  use  test  method. 
Aero  requests  the  waiver  because  the 
existing  test  procedure  places  Aero  "in 
an  unfair  position  with  Ford  and  Bock 
with  regard  to  marketing  information." 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington.  DC,  November  25, 
1987. 

Donna  R.  Fitz|nMck, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 
Aero  Environmental  Limited, 
37  Hanna  Avenae,  Toronto,  Canada  M6K 
1X2, 

Telephone  (416)  53&-160a 
Telex  06-217595. 
October  7, 1987. 
Department  of  Energy. 
Office  of  Conservation  &  Renewable  Energy, 
Mail  Station  CE-112,  Forrestal  Building, 
1000  Independence  Avenue,  SW„ 
Washington,  DC  20585. 
Attention:  Assistant  Secretary,  Conservation 

&  Renewable  Energy 
Subject:  Petition  for  Waiver  of  Water  Heater 
Test  Procedure 

Gentlemen/Ladies:  We  are  requesting  a 
Petition  for  Waiver,  10  CFR  430.27  for  our 
models  CF-32T,  CF-40S  and  CF-50T  water 
heaters,  from  the  Cold  Start  method  for 
recovery  efficiency  to  the  Simulated  Use  Test 
procedure,  in  the  same  manner  and  reasoning 
as  has  been  granted  the  Ford  and  Bock  water 
heater  companies.  These  waivers  were 
granted  in  Volume  50,  no.  220,  November  14, 
1985  of  the  Federal  Register. 

We  also  claim  our  'CF'  series  water  heaters 
to  have  a  high  thermal  mass  which,  when 
tested  under  the  simulated  Use  Test  methods, 
will  show  higher  results  than  existing 
procedures.  As  well,  since  the  construction  of 
our  water  heaters  is  similar  to  that  of  both 
the  Bock  and  Ford  centre  flue  design,  we  feel 
that  our  Petition  is  justified.  We  also  must  at 
this  time  compete  in  an  unfair  position  with 
Ford  and  Bock  with  regard  to  marketing 
information. 

We  trust  you  will  give  us  your  favorHble 
consideration  to  the  above. 

Yours  truly. 


Aero  Environmental  Limited. 

M.F.C.  Brooker. 

Vice  President. 

|FR  Doc.  87-28095  Filed  12-7-87;  8:45  amj 

BILUNG  CODE  MSO-OI-M 

Office  of  Energy  Research 

Heattt)  and  Environmental  Research 
Advisory  Committee;  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act.  and 
§  101-6.1015  of  the  Interim  Rule  on 
Advisory  Committee  Management.  (41 
CFR  101-6.1015)  and  following 
consultation  with  the  Committee 
Management  Secretariat  General 
Services  Administration,  notice  is 
hereby  given  that  the  Health  and 
Environmental  Research  Advisory 
Committee  has  been  renewed  for  a  2- 
year  period  ending  November  22, 1989. 
The  Committee  will  continue  to  provide 
advice  to  the  Secretary  of  Energy  on  the 
Health  and  Environmental  Research 
(HER)  program. 

The  renewal  of  the  Health  and 
Environmental  Research  Advisory 
Committee  has  been  determined  to  be 
essential  to  the  conduct  of  the 
Department's  business  and  to  be  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The 
Committee  will  operate  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463),  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  and 
regulations  and  directives  implementing 
those  statutes. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 
from  Gloria  Decker  (202-586-8990). 

Issued  in  Washington.  DC  on  December  2. 
1987. 

Charles  R.  Tieraey, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  87-28096  Filed  12-7-87;  8:45  am) 

BIUJNG  CODE  64S(M>1-« 


Federal  Energy  Regulatory 
Commission 

[Project  Nos.  10486-000  et  al.) 

Hydroelectric  Applications,  Uniontown 
Hydro  Assoc  et  aL,  Applications  Filed 
With  the  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Preliminary 
Permit. 


b.  Project  No.:  10486-000. 

c.  Date  Filed:  September  29, 1987. 

d.  Applicant:  Uniontown  Hydro 
Associates. 

e.  Name  of  Project:  Uniontown. 

f.  Location:  Ohio  River  in  Union 
County,  Kentucky,  and  Posey  County, 
Indiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Mr.  Michael  ]. 
Graham.  P.O.  Box  1929.  Lake  Havasu 
City,  AZ  86403.  (602)  855-1615. 

i.  FERC  Contact:  Dean  Wight.  (202) 
376-9821. 

j.  Comment  Date:  January  22. 1988. 

k.  Description  of  Project:  The 
proposed  project  would  use  the  existing 
Uniontown  Locks  and  Dam.  owned  and 
operated  by  the  U.S.  Army  Corps  of 
Engineers.  Louisville  District.  P.O.  Box 
59.  Louisville,  KY  40201.  and  would 
consist  of:  (1)  A  proposed  intake- 
powerhouse  100  feet  wide  and  200  feet 
long;  (2)  four  proposed  turbine- 
generators  of  64  MW  combined 
capacity;  (3)  a  proposed  tailrace  200  feet 
long;  (4)  a  proposed  25-kV  underground 
transmission  line  4.000  feet  long;  and  (5) 
appurtenant  facilities.  The  estimated 
annual  energy  production  is  350  GWh. 
Project  power  would  be  sold.  Applicant 
estimates  that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $300,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO.  B.  C,  and  D2. 

2  a.  Type  of  Application:  Change  of 
Land  Rights. 

b.  Project  No.:  1889-009. 

c.  Date  Filed:  August  31, 1987. 

d.  Applicant  Western  Massachusetts 
Electric  Company. 

e.  Name  of  Project  Turners  Falls 
Project. 

f.  Location:  On  the  Connecticut  River 
in  Franklin  County,  Massachusetts, 
Windham  County,  Vermont,  and 
Cheshire  County.  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-a25(r). 

h.  Contact  Person:  R.A.  Reckert, 
Western  Massachusetts  Electric 
Company,  P.O.  Box  270.  Hartford,  CT 
06141-0270,  (203)  665-5000. 

i.  FERC  Contact  Thomas  O.  Murphy 
(202)  376-9829. 

j.  Comment  Date:  January  13. 1988. 

k.  Description  of  Project  The 
applicant  has  requested  approval  to 
convey  certain  interests  in  real  property 
within  the  project  boundary  to  the 
United  States  Fish  and  Wildfish  Service 
for  construction  of  the  Northeast 
Anadromous  Fish  Research  Laboratory. 
The  applicant  proposes  to  convey  to  the 
United  States  of  America  approximately 
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20  acres  of  land  in  fee  and  grant 
easements  affecting  approximately  13.64 
acres  in  Montague,  Massachusetts.  The 
easements  will  allow  for:  (1)  Access  to 
the  research  facility;  (2]  access  to  the 
power  canal  as  a  source  of  water  and 
fish:  (3)  access  to  the  fish  ladder  to  trap 
Hsh;  (4)  development  of  parking  areas 
associated  with  the  research  facility;  (5) 
a  pipeline  for  discharge  into  the 
Connecticut  Riven  and  (6)  appurtenant 
facilities. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C,  & 
D2. 

3  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  3435-005.  I 

c.  Date  Filed:  October  2, 1987.  I 

d.  Applicant-  The  City  of  Hope,        , 
Arkansas. 

e.  Name  of  Project:  Gillham 
Hydroelectric  Project. 

f.  Location:  On  the  Cossatot  River  in 
Howard  County.  Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contract-  Mr.  Zachary  D. 
Wilson.  Attorney  at  Law,  321  Maple. 
P.O.  Box  557a  N.  Little  Rock.  AR  72119. 
(501)  376-4090. 

i.  FERC  Contract:  Nanzo  T.  Coley 
(202)  376-9416. 

j.  Comment  Date:  January  14. 1988. 

k.  Description  of  Proposed  Surrender: 
The  proposed  project  would  have 
consisted  of:  (1)  A  112-foot-long,  10-foot- 
diameter  steel  penstock;  (2)  a  reinforced 
concrete  powerhouse  containing  one 
generating  unit  rated  at  8.000-kW;  (3)  a 
140-foot-long.  35-foot-wide  tailrace:  (4)  a 
transmission  system  which  includes  the 
4.16-kV  generator  leads,  the  4.16/69-kV. 
10-MVA  step-up  transformer,  and  the  4- 
mile-long  69-kV  overhead  transmission 
line;  and  (5)  appurtenant  facilities. 

The  applicant  estimates  the  average 
annual  energy  output  would  have  been 
15,567,000  kWh.  Energy  produced  at  the 
project  would  have  been  sold  to  Hope 
Water  and  Light  Commission's  i 

Consumers.  | 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C.  & 
D2. 

4  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  6042-004. 

c.  Date  Filed:  September  23, 1987. 

d.  Applicant:  Placer  County  Water 
Agency. 

e.  Name  of  Project:  Secret  Town  Pipe 
Hydroelectric  Project. 

f.  Location:  On  Lower  Buardman 
Canal,  near  the  town  of  Secret  Town,  in 
Placer  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-«25(r). 


h.  Applicant  Contract:  Mr.  Edward  J. 
Schnabel.  General  Manager  Placer 
County  Water  Agency  P.O.  Box  6570 
Auburn.  CA  95604. 

i.  FERC  Contract:  Ahmad  Mushtaq. 
(202)  376-1900. 

j.  Comment  Date:  January  14, 1988. 

k.  Description  of  the  Proposed 
Surrender:  The  project  would  have 
utilized  the  existing  Lower  Boardman 
Canal  and  would  have  consisted  of:  (1) 
An  intake  structure  at  elevation  3,080 
feet  m.8.1.;  (2)  a  30-inch-diameter,  1,300- 
foot-long  penstock;  (3)  a  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  184  kW;  (4)  a 
1,300-foot-long  transmission  line 
interconnecting  with  an  existing  Pacific 
Gas  and  Electric  Company  transmission 
line;  and  (5)  a  20-foot-Iong  tailrace 
feeding  into  the  Lower  Boardman  Canal 
system.  The  Licensee  states  that  the 
project  is  not  economically  feasible  at 
this  time. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C  and 
D2. 

5  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  6047-004. 

c.  Date  Filed:  September  23, 1987. 

d.  Applicant:  Placer  County  Water 
Agency. 

e.  Name  of  Project:  Long  Ravine  Pipe 
Water  Power  Project. 

f.  Location:  On  Lower  Boardman 
Canal,  near  the  town  of  Shady  Glen,  in 
Placer  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contract:  Mr.  Edward  ]. 
Schnabel,  General  Manager  Placer 
County  Water  Agency,  P.O.  Box  6570. 
Auburn,  CA  95604. 

i.  FERC  Contract:  Ahmad  Mushtaq, 
(202)  376-1900. 

j.  Comment  Date:  January  14, 1988. 

k.  Description  of  the  Proposed 
Surrender:  The  project  would  have 
utilized  the  existing  Lower  Boardman 
Canal  and  would  have  consisted  of:  (1) 
An  intake  structure  at  elevation  2,579 
feet  m.s.l.;  (2)  a  24-inch-diameter,  400- 
foot-long  penstock:  (3)  a  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  108  kW;  (4)  a 
300-foot-long  transmission  line 
interconnecting  with  an  existing  Pacific 
Gas  and  Electric  Company  transmission 
line;  and  (5)  a  20-foot-iong  tailraee 
feeding  into  the  Lower  Boardman  Canal 
system.  The  Licensee  states  that  the 
project  is  not  economically  feasible  at 
this  time. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C  and 
D2.  ; 

6  a.  Type  of  Application:  Preliminary 
Permit. 


b.  Project  No.:  10477-000. 

c.  Date  Filed:  September  21. 1987. 

d.  Applicant:  Burke  Dam  Hydro 
Associates. 

e.  Name  of  Project:  Burke  Dam. 

f.  Location:  James  River  in  Botetourt 
County,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Granville  J. 
Smith  II,  3901  Northampton  Street.  NW.. 
Washington.  DC  20015.  (202)  966-1409. 

i.  FERC  Contact:  Dean  Wight.  (202) 
376-9821. 

j.  Comment  Date:  February  4. 1988. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
proposed  gabion  dam  287  feet  long  and 
21  feet  high;  (2)  a  proposed 
impoundment  of  145  acres  surface  area 
and  1,305  acre-feet  storage  capacity  at  a 
normal  maximum  surface  elevation  of 
696  feet  MSL;  (3)  a  proposed  concrete 
intake-powerhouse  40  feet  wide  and  92 
feet  long;  (4)  four  proposed  turbine- 
generators  of  2  MW  combined  capacity; 
(5)  a  proposed  13.8-kV  transmission  line 
2  miles  long;  and  (6)  appurtenant 
facilities.  The  net  hydraulic  head  would 
be  16  feet.  The  estimated  annual  energy 
production  is  11.6  GWh.  Project  power 
would  be  sold  to  Virginia  Power. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $5,000. 

1.  777/5  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C.  and  D2. 

7  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10485-000. 

c.  Date  Filed:  September  22. 1987. 

d.  Applicant:  Chandler  Falls  Hydro 
Partnership. 

e.  Name  of  Project:  Chandler  Falls 
Hydro  Project. 

f.  Location:  On  the  Tempe  Canal  in 
Maricopa  County,  Arizona:  Section  9. 
TIN.  R5E:  G&SRB&M. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Michael  J. 
Graham.  P.O.  Box  1929,  Lake  Havasu 
City,  Arizona  86403. 

i.  FERC  Contact:  Jesse  W.  Short.  (202) 
376-9818. 

j.  Comment  Date:  February  4, 1988. 

k.  Description  of  Project:  The 
proposed  project  would  be  located  on 
the  U.S.  Bureau  of  Reclamation's  Tempe 
Canal  and  would  consist  of:  (1)  An 
existing  intake  structure  and  penstock, 
60  inches  in  diameter  and  175  feet  long; 
(2)  a  new  powerhouse  containing  a 
turbine-generator  unit  rated  at  750  kW 
under  a  head  of  40  feet;  (3)  a  tailrace 
returning  flow  to  the  canal;  (4)  a  500- 
foot-long  transmission  line;  and  (5) 


appurtement  facilities.  The  apphcant 
estimates  an  average  annual  generation 
of  4.700,000  kWh.  The  applicant 
estimates  the  costs  of  studies  under  the 
permit  to  be  $37,500. 

1.  Purpose  of  Project:  Project  energy 
would  be  sold  to  a  local  municipality  or 
to  the  local  power  company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO.  B.  C.  and  D2. 

8  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10488-OOa 

c.  Dote  Filed:  October  5, 1987. 

d.  Applicant  Natural  Energy 
Resources  Company. 

e.  Name  of  Project:  Rocky  Point. 

f.  Location:  On  the  Taylor  and  East 
Rivers  and  Spring  Creek  in  Gunnison 
County,  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Allen  D.  Miller, 
President,  Natural  Energy  Resources 
Company.  3855  Highway  105  West,  P.O. 
Box  561,  Palmer  Lake.  CO  80133.  (303) 
481-2003. 

j.  FERC  Contact:  Mr.  Hector  M.  Perez. 
(202)  376-1669. 

j.  Comment  Date:  February  4. 1988. 

k.  Description  of  Project-  The 
proposed  pumped-storage  project  would 
utilize  the  existing  Bureau  of 
Reclamation's  Taylor  Park  Reservoir  as 
the  lower  reservoir  and  would  consist 
of:  (1)  The  Rocky  Point  Reservoir  which 
will  have  a  surface  area  of  50  acres  at 
the  maximum  water  surface  elevation  of 
11,650  feet  msl;  (2)  a  122-foof-high,  5,600- 
foot-long  rockfill  dam.  located  in  the 
plateau  area  between  Matchless 
Mountain  and  Rocky  Point,  with  a  crest 
elevation  of  11,666  feet  msl;  (3)  an  inlet/ 
outlet  structure  in  the  reservoir  at 
elevation  11,526  feet  msl;  (4)  a  17.5-foot- 
diameter.  3,900-foot-Iong  tunnel;  (5)  a 
powerhouse  with  four  257-MW  single 
stage,  vertical,  reversible  pump/turbines 
coupled  to  motor  generators;  (6)  a  23- 
foot-diameter,  6,000-foot-long  tailrace 
tunnel:  (7)  an  inlet/outlet  structure  in 
Taylor  Park  Reservoir.  (8)  a  345-kV,  32- 
miie  long  transmission  line  connecting 
the  project  to  an  existing  Western  Area 
Power  Administration  distribution  line; 
and  (9)  other  appurtenances.  Applicant 
estimates  an  average  annual  generation 
of  1.051 ,000  MWh. 

I.  77i/s  notice  also  consists  oftlie 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO.  B,  C.  and  02. 

Standard  Paragraphs 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 


file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36  (1985)). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliiAinary  permit 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing  development 
application  must  submit  to  the 
Commission,  on  or  before  the  spedfied 
comment  date  for  the  particular 
application,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  apphcation  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application. 

A  competing  license  application  must 
conform  with  18  CR  4.30(b)(1)  and  (9) 
and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  min»ber 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  ser\'ed  on  the 
applicant(s)  named  in  this  public  notice. 

AID.  Proposed  Scope  of  Studies  Under 
Perniit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 


protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS." 

•NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION. " 

COMPETING  APPLICATION." 

"PROTEST"  or  "MOTION  TO 
INTERVENE,"  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
William  C.  Wakefield  II.  Acting 
Director.  Division  of  Project 
Management.  Federal  Energy  Regulatory 
Commission.  Room  203-RB,  at  the  above 
address.  A  copy  of  any  notice  of  intent. 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant  specified 
in  the  particular  application. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  apphcation 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  Avithin  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated:  December  3. 1987. 
Lois  0.  Cashell. 
.Action  Secretary. 
(FR  Doc.  87-28134  Filed  12-7-87;  8:45  am) 

BILUNQ  CODE  6717-01-« 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Hied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  Room  10325.  Interested  pa.-ties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  dale  of 
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the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-000093-040. 

Title:  North  Europe-U.S.  Pacific 
Freight  Conference. 

Parties: 

Hapag-Lloyd  AG 

Johnson  Scanstar 

Compagnie  Generale  Maritime 

Incotrans  BV 

Sea-Land  Service.  Inc. 

Synopsis:  The  proposed  amendment 
would  clarify  that  no  party  may  enter 
into  a  loyalty  contract  in  the  trade 
whether  through  purported  use  of 
independent  action  or  otherwise.      , 

Agreement  No.:  207-011157. 

Title:  Safbank  Joint  Venture 
Agreement. 

Parties: 

The  Bank  Line  Limited  (Bank  LineJ 

The  South  African  Marine 
Corporation  Limited. 

Synopsis:  The  proposed  agreement 
would  establish  a  joint  venture  company 
(Safbank)  between  the  parties  in  the 
trade  between  United  States  ports  and 
points,  and  ports  in  South  West  Africa/ 
Namibia,  South  Africa  and 
Mozambique,  and  points  served  via 
those  ports.  The  agreement  would  also 
include  a  space  chartering  and  joint 
marketing  arrangement  between 
Safbank  and  Bank  Line  including  Bank 
Line's  East  African  service. 

By  Order  of  the  Federal  Maritime 
Commission. 

loaeph  C  Polking. 

Secretary. 

Dated:  December  2. 1987. 
JFR  Doc.  87-28050  Filed  12-7-87  8:45  am 

BtLUNG  CODE  (TSO-OI-M 


(OockH  No.  87-26;  Agreement  No.  202- 
010689-027] 

Transpacific  Westbound  Rate        ' 
Agreement  Loyalty  Contracts;  Order 
To  Show  Cause 

This  proceeding  is  instituted  pursuant 
to  sections  5,  8. 10. 11. 12  and  13  of  the 
Shipping  Act  of  1984  (hereinafter,  the 
"1984  Act"  or  "Act").  46  U.S.C.  app. 
1704. 1707, 1709. 1710. 1711  and  1712. 

The  Transpacific  Westbound  Rate 
Agreement,  a  conference  of  ocean 
common  carrier  members  (hereinafter. 
the  "Conference"  or  'TWRA ")  '  filed 


Agreement  No.  202-010689-027 
(hereinafter,  the  "Agreement")  which, 
inter  alia:  (1)  Prohibits  any  party  to  the 
Agreement  from  taking  independent 
action  (hereinafter,  "lA")  for  the  purpose 
of  entering  into  a  lyalfy  contract  (Article 
13(h)(ii)  of  the  Agreement;  *  and  (2) 
prohibits  any  party  to  the  Agreement 
from  entering  into  a  loyalty  contract 
(Article  5(e)  of  the  Agreement).' 

Comments  in  opposition  to  the 
Agreement  were  filed  by  Chemical 
Manufacturers  Association:  U.S. 
Department  of  Justice;  Dow  Chemical 
International  Operations;  E.I.  DuPont  De 
Nemours  and  Company  (DuPont):  and 
the  National  Customs  Brokers  and 
Forwarders  Association  of  America,  Inc. 
(NCBFAA).  All  commentators  contend 
that,  because  the  Agreement  deprives 
members  of  the  TWRA  of  the  right  to 
take  lA  on  loyalty  contracts,  a  rate  or 
service  item  required  to  be  filed  in  a 
tariff,  the  Agreement  violates  section 
5(b)(8)  of  the  1984  Act,  46  U.S.C.  app. 
1704(b)(8). 

DePont  aruges  that  the  Agreement 
authorizes  concerted  action  resulting  in 
an  unreasonable  refusal  to  deal,  in 
violation  of  sections  5(b)(5)  and  19(c)(1) 
of  the  Act,  46  U.S.C.  app..  1704(b)(5)  and 
1709(c)(1).  DuPont  also  urges  that  the  ' 
Agreement  unreasonably  restricts  the 
use  of  intermodal  services  or 
technological  innovations,  in  violatioirof 
section  10(c)(2)  of  the  Act,  46  U.S.C.  app. 
1709(c)(2). 

NCBFAA  claims  that  the  Agreement, 
denying  shippers  the  benefit  of  lower 
freight  rates  under  loyalty  contracts, 
constitutes  undue  or  unreasonable 
prejudice  or  disadvantage,  in  violation 
of  section  10(b)(12).  46  U.S.C.  app. 
1709(b)(12).  NCBFAA  further  claims  that 
by  such  denial  the  Agreement  fails  to 
establish  and  enforce  just  and 
reasonable  practices  relating  to  the 
receiving,  handling,  storing  or  delivering 
of  property,  in  violation  of  section 
19(d)(1)  of  the  Act.  46  U.S.C.  app. 
1709(d)(1).  NCBFAA  also  claims  that  the 


'  The  members  of  Ihe  Conference  are: 


American  Presitlenl  Lines.  Lid.;  Hanjin  Container 
Lines.  Ltd.:  Hyundai  Merchant  Marine  Co.,  Ltd.: 
Japan  Line.  Ltd.:  Kawasaki  Kisen  Kaisha.  Ltd.:  A.P. 
Moller-Maersk  Line:  Mitsui  O.S.K.  Lines,  Ltd.: 
Neptune  Orient  Lines.  Ltd.:  Nippon  Yusen  Kaislia. 
Ltd.:  Sea-L,and  Service.  Inc.:  Showa  Line.  Ltd.: 
Yamashlta-Shinnihon  Steamship  Co.,  Ltd.:  and 
Orient  Overseas  Container  Line,  Inc. 

The  geographic  scope  of  Ihe  Conference 
agreement  is  from  ports  and  points  in  Canada  and 
the  U.S.  via  Atlantic.  Culf  and  Pacific  coasts 
(including  Alaska)  to  ports  and  points  in  the  Far 
East. 

'  Article  13(h)(ii)  of  the  Agreement  bars  member* 
from  taking  lA  to  establish  or  change:  "any  loyally 
contract,  or  amendment  thereto  (except  to  eliminate 
such  a  contract.)" 

'  Article  5(e)  of  the  Agreement  provides:  "(e) 
Loyalty  Contracts.  No  party  may  enter  into  a  loyally 
contract." 


Agieement  is  likely  to  reduce 
competition  and  produce  an 
unreasonable  increase  in  transportation 
costs,  in  violation  of  section  6(g)  of  the 
Act.  46  U.S.C.  app.  1705(g). 

The  Agreement  became  effective 
October  19, 1987. 

The  term  "loyalty  contract"  is  defined 
at  section  3(14)  of  the  1984  Act.  46  U.S.C. 
app.  1702(14).  to  mean: 

...  a  contract  with  an  ocean  common 
carrier  or  conference,  other  than  a  service 
contract  or  contract  based  upon  time-volume 
rates,  by  which  a  shipper  obtains  lower  rates 
by  committing  all  or  a  fixed  portion  of  its 
cargo  to  that  carrier  or  conference. 

It  appears  that  the  cited  articles  of  the 
Agreement  violate  the  Act  for  the 
reasons  which  follow. 

Section  5(b)(8)  of  the  1984  Act.* 
requires  that  each  conference  agreement 
must  provide  that  its  members  may  take 
independent  action  "on  any  rate  or 
service  item  required  to  be  filed  in  a 
tariff  under  section  8(a)  *  *  *."  As 
pertinent,  section  8(a)(1),  46  U.S.C.  app. 
1707(a)(1),  requires  that  tariffs  shall: 

(E)  include  sample  copies  of  any  loyalty 
contract,  bill  of  lading,  contract  of 
affreightment,  or  other  document  evidencing 
the  transportation  agreement 

Accordingly,  a  loyalty  contract  is  a  rate 
or  service  item  required  to  be  included 
in  a  tariff  within  the  meaning  of  section 
8(a)  of  the  1984  Act.  Therefore,  by 
prohibiting  lA  on  loyalty  contracts,  it 
appears  that  the  Agreement  is  in 
violation  of  section  5(b)(8)  of  the  Act. 

The  sole  statutory  provision  expressly 
restricting  the  use  of  a  loyalty  contract 
by  an  ocean  common  carrier  is  that  such 
contract  conform  to  the  antitrust  laws. 
Section  10(b)(9)  of  the  1984  Act.  46 
U.S.C.  app.  1709(b)(9).  However,  neither 
section  10(b)(9)  nor  any  other  provision 
of  the  1984  Act  authorizes  a  conference 
to  undertake  any  action  infringing  upon 
a  member's  prerogative  to  enter  into 
loyalty  contracts. 

In  addition,  section  5(b)(5)  of  the  Act 
requires  that  each  conference  agreement 
must  "prohibit  the  conference  from 
engaging  in  conduct  prohibited  by 
section  10(c)(1)"  of  the  Act.  Section 
10(c)(1)  provides  that  no  conference  or 
group  of  two  or  more  common  carriers 
may: 


*  As  pertinent,  section  5  provides: 
(b|  CONFERENCE  AGREEMENTS— Each 
conference  agreement  must — 

(8)  provide  that  any  member  of  the  conference 
may  lake  independent  action  on  any  rale  or  service 
item  required  lo  be  filed  in  a  tariff  under  section 
B(a|  of  this  Act ...  in  lieu  of  the  existing  conference 
tariff  provisions  for  thai  rale  or  service  item. 


boycott  or  take  any  other  concerted  action 
resulting  in  an  unreasonable  refusal  to  deal. 

Further,  section  10(a)(3)  of  the  Act.  46 
U.S.C.  app.  1709(a)(3)  provides  that  no 
person  may  "operate  under  an 
agreement  required  to  be  filed  *  *  * 
lixcept  in  accordance  with  the  terms  of 
the  agreement  *  *  *". 

Article  11  of  the  underlying 
Conference  Agreement  (Agreement  No. 
202-010689,  as  restated  in  Agreement 
No.  202-010689-025)  provides,  inter  alia. 
that  TWRA  shall  not  take  concerted 
action  resulting  in  an  unreasonable 
refusal  to  deal.  Nonetheless,  by 
collectively  authorizing  and  agreeing  to 
Articles  13(h)(ii)  and  5(e),  which 
severally  and  jointly  result  in  an 
arbitrary  and  capricious  refusal  lo  deal 
with  shippers  who  might  otherwise  seek 
to  enter  into  loyalty  contracts,  it  appears 
that  TWRA  and  its  members  negated 
the  effect  of  and  operated  contrary  to 
Article  11  and  the  prohibition  required 
by  section  5(b)(5).  and  thereby  violated 
sections  5(b)(5).  10(a)(3).  and  10(c)(1)  of 
the  Act.» 

Now  therefore,  it  is  ordered  That 
pursuant  to  section  11  of  the  Shipping 
Act  of  1984.  the  Transpacific  Westbound 
Rate  Agreement  and  its  members  show 
cause  why  they  should  not  be  found  to 
be  operating  in  violation  of  section 
5(b)(8)  of  the  Shipping  Act  of  1984  for 
not  complying  with  the  mandatory 
independent  action  provision  of  that 
section  of  the  1984  Act  and.  if  found  to 
be  operating  in  violation,  why  the 
Agreement  should  not  be  disapproved, 
canceled,  or  modified  by  the 
Commission; 

It  is  further  ordered  That  pursuant  to 
section  11  of  the  Shipping  Act  of  1984. 
the  Transpacific  Westbound  Rate 
Agreement  and  its  members  show  cause 
why  they  should  not  be  found  to  be  in 
violation  of  section  5(b)(5)  of  the 
Shipping  Act  of  1984  for  not  prohibiting 
concerted  action  resulting  in  an 
unreasonable  refusal  to  deal  and.  if 
found  to  be  operating  in  violation  of 
section  5(b)(5)  of  the  1984  Act,  why  the 
Agreement  should  not  be  disapproved, 
canceled  or  modified  by  the 
Commission; 


*  This  proceeding  is  instituted  for  the  purpose  of 
determining  whether  TWRA  acted  in  conformity 
with  Ihe  1984  Act  in  prohibiting  its  members  from 
entering  into  loyally  contracts  with  shippers. 
Therefore,  because  the  provisions  of  a  particular 
loyalty  contract  are  not  in  issue,  this  proceeding 
does  not  seek  to  inquire,  under  Ihe  provisions  of  the 
1984  Act,  into  the  lawfulness  of  any  such  lo\  ally 
contract— e.g..  whether  a  particular  loyalty  contract 
may  violate  section  10(b)|10)  of  the  Act,  46  U.S.C 
app.  1709(b)(10).  which  prohibits  a  common  carrier 
from  demanding,  charging,  or  collecting  any  rale  or 
charge  that  is  unjustly  discriminatory  between 
shippers  or  ports. 


//  is  further  ordered  That  pursuant  to 
section  11  of  the  Shipping  Act  of  1984. 
the  Transpacific  Westbound  Rate 
Agreement  and  its  members  show  cause 
why  they  should  not  be  found  to  be  in 
violation  of  section  10(c)(1)  of  the 
Shipping  Act  of  1984  for  taking 
concerted  action  resulting  in  an 
unreasonable  refusal  to  deal  and,  if 
found  to  be  operating  in  violation  of 
section  10(c)(1)  of  the  1984  Act.  why 
Agreement  No.  202-010689-027  should 
not  be  disapproved,  canceled  or 
modified  by  the  Commission; 

It  is  further  ordered  That  pursuant  to 
section  11  of  the  Shipping  Act  of  1984. 
the  Transpacific  Westbound  Rate 
Agreement  and  its  members  show  cause 
why  they  should  not  be  found  to  be  in 
violation  of  section  10(a)(3)  of  the 
Shipping  Act  of  1984  for  operating  other 
than  in  accordance  with  the  terms  of  the 
underlying  Conference  Agreement, 
which  prohibits  taking  concerted  action 
resulting  in  an  unreasonable  refusal  to 
deal  and.  if  found  to  be  operating  in 
violation,  why  Agreement  No.  202- 
010689-027  should  not  be  disapproved, 
canceled  or  modified  by  the 
Commission; 

//  is  further  ordered  That  should  it  be 
determined  that  the  Transpacific 
Westbound  Rate  Agreement  and  its 
members  have  operated  in  violation  of 
sections  5(b)(5).  5(b)(8).  10(a)(3)  or 
10(c)(1)  of  the  Act  the  matter  may. 
pursuant  to  section  13  of  the  Shipping 
Act  of  1984,  be  referred  to  an 
Administrative  Law  Judge  in  an 
appropriate  proceeding  to  determine 
whether  penalties  should  be  assessed 
and,  if  so,  the  level  of  such  penalties; 

//  is  further  ordered  That  this 
proceeding  is  limited  to  the  submission 
of  affidavits  of  fact  and  memoranda  of 
law; 

It  is  further  ordered  That  any  person 
having  an  interest  and  desiring  to 
intervene  in  this  proceeding  shall  file  a 
petition  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72.  Such  petition 
shall  be  accompanied  by  the  petitioner's 
memorandum  of  law  and  affidavits  of 
fact  and  shall  be  filed  no  later  than  the 
day  fixed  below; 

It  is  further  ordered  That  the 
Transpacific  Westbound  Rate 
Agreement  and  its  members  are  named 
Respondents  in  this  proceeding. 
Affidavits  of  fact  and  memoranda  of  law 
shall  be  filed  by  Respondents  and  any 
intervenors  in  support  of  Agreement  No. 
202-010689-027  no  later  than  January  15, 
1988; 

//  is  further  ordered  That  the 
conunentators  in  opposition  to 


Agreement  No.  202-010689-027  are 
named  Protestants  in  this  proceeding; 

//  is  further  ordered  That  the 
Commission's  Biveau  of  Hearing 
Counsel  be  made  a  party  to  this 
proceeding: 

//  is  further  ordered  That  reply 
affidavits  and  memoranda  of  law  shall 
be  filed  by  the  Bureau  of  Hearing 
Counsel,  Protestants  and  any 
intervenors  in  opposition  to  Agreement 
No.  202-010689-027  no  later  than 
February  15, 1988; 

It  is  further  ordered  That  rebuttal 
a^idavits  and  memoranda  of  law,  if  any. 
shall  be  filed  by  Respondents  and 
intervenors  in  support  no  later  than 
March  1. 1988; 

It  is  further  ordered  That: 

(a)  Should  any  party  believe  that  an 
evidentiary  hearing  is  required,  that 
party  must  submit  a  request  for  such 
hearing  together  with  a  statement 
setting  forth  in  detail  the  facts  to  be 
proved,  the  relevance  of  those  facts  to 
the  issues  in  this  proceeding,  a 
description  of  the  evidence  which  would 
be  adduced,  and  why  such  evidence 
cannot  be  submitted  by  affidavit; 

(b)  Should  any  party  believe  that  an 
oral  argument  is  required,  that  party 
must  submit  a  request  specifying  the 
reasons  therefore  and  why  argument  by 
memorandum  is  inadequate  to  present 
the  party's  case;  and 

(c)  Any  such  request  for  evidentiary 
hearing  or  oral  argument  shall  be  filed 
no  later  than  March  11, 1988; 

//  is  further  ordered  That  notice  of  this 
Order  to  Show  Cause  be  published  in 
the  Federal  Register,  and  that  a  copy 
thereof  be  served  upon  Respondents  and 
Protestants; 

//  is  further  ordered  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be  filed 
in  accordance  with  Rule  118  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.118,  as  well  as 
being  mailed  directly  to  all  parties  of 
record; 

Finally,  it  is  ordered  That  pursuant  to 
the  terms  of  Rule  61  of  the  Commission's 
Rules  of  Practice  and  Procedure,  46  CFR 
502.61,  the  final  decision  of  the 
Commission  in  this  proceeding  shall  be 
issued  by  July  1, 1988. 

By  the  Commission. 
Joseph  C  Polking, 
Secretary. 
(FR  Doc.  87-28121  Filed  12-7-87;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 


Huntington  Bancshares  Incorporated, 
et  al.;  Formation  of,  Acquisitton  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Boards  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding  I 

company.  The  factors  that  are  I 

considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  I 

December  24, 1987.  ' 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio  44101: 

1.  Huntington  Bancshares 
Incorporated.  Columbus,  Ohio;  to 
acquire  84.6  percent  of  the  voting  shares 
of  State  Bank,  Inc.,  Dayton,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  2. 1987. 

lames  McAfee, 

Associate  Secretary  of  the  Board 

[FR  Doc.  87-28073  Filed  12-7-87;  8:45  am] 
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Shawmut  National  Corp^  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
HoMing  Companies;  and  Acquisition  of 
Nonl>anking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR^ 
225.23(a)(2))  for  the  Board's  approval  * 


under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  apphcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  oHices  of  the  Board  of 
Governors  not  later  than  December  31, 
1987. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  \i.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Shawmut  National  Corporation, 
Boston,  Massachusetts;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Hartford 
National  Corporation,  Hartford, 
Connecticut,  and  thereby  indirectly 
acquire  The  Connecticut  National  Bank, 
Hartford,  Connecticut;  Seymour  Trust 
Company,  Seymour,  Connecticut; 
Chester  Bank,  Chester,  Connecticut; 
State  Savings  Bank,  formerly  Savings 
and  Loan  Association  of  Southington, 
Inc.,  Southington,  Connecticut;  Arltru 
Bancorporation,  Lawrence, 
Massachusetts,  and  thereby  indirectly 
acquire  Arlington  Trust  Company, 
Lawrence,  Massachusetts;  The 
Provident  Institution  for  Savings  in  the 
Town  of  Boston,  Boston,  Massachusetts: 


First  New  England  Bankshares  Corp., 
Taunton,  Massachusetts,  and  thereby 
indirectly  acquire  First  Bristol  County 
National  Bank,  Taunton.  Massachusetts; 
Charter  Financial  Corporation. 
Framingham,  Massachusetts,  and 
thereby  indirectly  acquire  Freuningham 
Trust  Company.  Framingham, 
Massachusetts;  Massachusetts  National 
Corporation.  Hartford,  Connecticut,  and 
thereby  indirectly  acquire  First  Bank, 
Chelmsford,  Massachusetts;  and  Rhode 
Island  Bancorp,  Inc^  Hartford, 
Connecticut,  and  thereby  indirectly 
acquire  Peoples  Bank,  National 
Association,  formerly  Peoples  Bank. 
FSB.  Johnston,  Rhode  Island;  and 
Shawmut  Corporation,  Boston, 
Massachusetts,  and  thereby  indirectly 
acquire  Shawmut  Bank,  National 
Association,  Boston,  Massachusetts; 
Shawmut  First  Bank  &  Trust  Company, 
Springfield,  Massachusetts;  Shawmut 
Bank  of  Southeastern  Massachusetts, 
N.A.,  New  Bedford.  Massachusetts; 
Shawmut  Worcester  County  Bank.  N.A.. 
Worcester,  Massachusetts;  Shawmut 
Bank  of  Hampshire  County,  N.A., 
Amherst,  Massachusetts;  Shawmut  Bank 
of  Franklin  County,  Greenfield, 
Massachusetts;  Shawmut  Bank  of  Cape 
Cod.  N.A.,  Orleans,  Massachusetts; 
Shawmut  Home  Bank,  formerly  Home 
Bank  &  Trust  Company,  Meriden, 
Connecticut;  and  Shawmut  Fidelity 
Bank,  formerly.  The  Fidelity  Trust 
Company,  Stamford,  Connecticut. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire 
Connecticut  National  Mortgage 
Company,  West  Hartford,  Connecticut, 
and  thereby  engage  in  making, 
acquiring,  selling  or  servicing  loans  or 
other  extensions  of  credit  pursuant  to 
§  225.25(b)(1);  and  acting  as  insurance 
agent  or  broker  with  respect  to 
insurance  that  is  directly  related  to  an 
extension  of  credit  as  provided  in 
§  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y;  Connecticut  National 
Trust  Company  of  Florida,  Stuart 
Florida,  and  thereby  engage  in 
performing  fiduciary,  agency  and 
custody  services  for  customers  in 
Florida  and  Connecticut  pursuant  to 
§  225.25(b)(3)  of  the  Board's  Regulation 
Y;  Hartford  Trust  Company  of  New 
York,  New  York,  New  York,  and  thereby 
engage  in  performing  fiduciary,  agency 
and  custody  services  for  customers  in 
New  York  and  Connecticut  pursuant  to 
§  225.25(b)(3)  of  the  Board's  Regulation 
Y;  One  Federal  Asset  Management,  Inc., 
Boston,  Massachusetts,  and  thereby 
engage  in  providing  investment  or 
financial  advice  pursuant  to 
§  225.25(b)(4)  of  the  Board's  Regulation 
Y;  Shawmut  Brokerage  Services,  Inc.. 


Federal  Register  /  Vol.  52,  No.  235  /  Tuesday.  December  8.  1987  /  Notices 


46533 


Boston,  Massachusetts,  and  thereby 
engage  in  providing  securities  brokerage 
services  pursuant  to  §  225.25(b)(15)  of 
the  Board's  Regulation  Y;  Shawmut 
Connecticut  Corporation,  Hartford, 
Connecticut,  and  thereby  engage  in 
originating,  packaging,  selling  and 
servicing  residential  mortgages  pursuant 
to  S  225.25(b)(1)  of  the  Board's 
Regulation  Y;  Shawmut  Credit 
Corporation.  Boston.  Massachusetts, 
and  thereby  engage  in  originating, 
packaging,  selling  and  servicing 
residential  mortgages  pursuant  to 
9  225.25(b)(1)  of  the  Board's  Regulation 
Y;  Shawmut  Insurance  Agency,  Inc., 
Worcester,  Massachusetts,  and  thereby 
engage  in  acting  as  principal,  agent  or 
broker  for  insurance  that  is  directly 
related  to  an  extension  of  credit  by 
Applicant  or  any  of  its  subsidiaries  and 
limited  to  assuring  repayment  of  the 
outstanding  balance  due  on  the 
extension  of  credit  in  the  event  of  death, 
disability  or  involuntary  tmemployment 
of  the  debtor  pursuant  to 
§  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y  and  acting  as  principal 
agent  or  broker  with  respect  to  property 
and  casualty  that  is  directly  related  to 
extensions  of  credit  by  Shawmut 
Corporation  or  any  of  its  subsidiaries 
pursuant  to  §  225.25(b)  (8)  (iv)  of  the 
Board's  Regulation  Y;  Shawmut  Life 
Insurance  Company,  Inc.,  Phoenix, 
Arizona,  and  thereby  engage  in 
underwriting,  as  reinsurer,  credit  and 
life  and  credit  accident  and  health 
insurance  pursuant  to  9  225.25(b)(8)  of 
the  Board's  Regulation  Y;  Shawmut 
Securities  Clearance  Corp..  New  York. 
New  York,  and  thereby  engage  in 
securities  clearance  and  related  and 
incidental  activities  pursuant  to 
§  225.25(b)(3)  of  the  Board's  Regulation 
Y;  and  American  Agcredit  Corporation, 
Fort  Worth,  Texas,  and  thereby  engage 
in  making,  servicing  or  acquiring  loans 
or  other  extensions  of  credit  to 
agricultural  enterprises  or  secured  by 
agricultural  commodities  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  2, 19B7. 
James  McAfee, 

Associate  Secretary  of  the  Board 
|FR  Doc.  87-28074  Filed  12-7-87;  8:45  am] 

BILLING  CODE  621IM>1-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  Waiting  Period  Under 
Premerger  Notification  Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 


Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 

Transactions  Granted  Early  Termination 
Between  11/17/87  and  11/30/87 


Name  ot  acquiring  person,  name  of 

PMN 
number 

Date 

acquired  person,  name  of  acquired 
antty 

terminat- 
ed 

PPG  Industries,  Inc 

BB-0t39 

11/17/87 

Plate  Glass  A  Shatterpnjfe  m- 

dustnes,  Ltd. 

Solaglas  USA.  Inc 

Pegasus  Gold  Inc 

88-0205 

11/17/87 

us.  Minerals  Exploration  Co 

U.S.  Minerals  Exploration  Co. 

CalFed  Inc 

88-02^9 

11/17/87 

James  B.  Lindsey,  Sr. 

Puntan  Leasing  Ca 

Amoco  Cofp _ 

88-0229 

11/17/87 

Tenneco  Inc. 

Tennaco  Oil  Co. 

AB  Electrolux 

88-0134 

11/18/87 

Trust  ol  Sam  N.  Regenstrief,  c/ 

0  Leonard  J.  Betley 

Design  t   Manufacturing  Corp. 

Marsh  a  McLennan  Companies,  Inc ... 

88-0140 

11/18/87 

The  TBS  Group,  Inc. 

The  TBS  Group,  Inc. 

Schroder  Venture  Trust 

88-0207 

11/18/87 

Northern  Foods  pic. 

Flagship  Cleaning  Services  inc. 

AUanU  Gas  Light  Co _.. 

88-0231 

11/18/87 

Jerrold  Wexler 

Jupiter  Industries,  Inc. 

Jerrold  Wexler 

88-0232 

11/18/87 

Atlanta  Gas  Light  Co. 

Atlanta  Gas  Light  Co. 

Anthome  C.  van  Ekris 

88-0244 

11/18/87 

Kay  Jewelers,  Inc 

Kay  Jewelers.  Inc 

Certified  Grocers  ol  California.  Ltd 

88-0255 

11/18/87 

Alfred  M  Lewis,  Inc. 

Alfred  M  Lewis.  Inc. 

Merchants  DistritMJtors,  Inc 

88-0274 

11/18/87 

Byrd  Food  Stores.  Inc 

Byrd  Food  Stores.  Inc 

Aritech  Corp.  (Delaware) 

88-0284 

11/18/87 

Wade  E.  Mose 

Moose  Products.  Inc. 

Royal  Dutch  Petroleum  Co 

88-0293 

11/18/87 

Texaco  Inc. 

Texaco  Producing  Inc 

Canadian  Pacific  Ltd „ 

88-0138 

11/19/87 

IC  Industries.  Inc. 

Assets  of  UPE 

Artilio  F.  Petracelli 

88-0187 

11/19/87 

Metrex  Corp. 

Mctrex  Corp. 

William  s,  Haik  and  Pearl  H.  Hac» 

88-C189 

11/19/87 

Transactions  Granted  Early  Termination 

Between  11/17/87  and  1 1 /30/87— Contin- 

ued 

Name  of  acquinog  person,  name  of 

PMN 

Date 

lermKut. 

anwy 

ed 

MelexCorp. 

MetexCorp. 

KinderCare,  Inc 

88-0223 

11/19/87 

Shoe  City  Corp. 

Shoe  City  Corp. 

Lifespan  Inc 

86-0257 

11/19/87 

Methodist  Health  Care  of  Miiv 

nesota. 

Methods!  Health  Care  of  Mkv 

nesota. 

Hope  ft  Flower  B  P  Partnership 

88-0259 

11/19.-87 

Hotel  Equities  (Not  Inc.) 

Hotel  Equities  (Not  Inc.) 

Methodist  Health  Ca.-e  of  MmnesoU... 

88-0268 

11/13,87 

Lifespan  Inc. 

UfeSpan  Inc. 

Osamu  Aoyema _.. 

86-0270 

11/13/67 

Harry  Weintxjrg 

Honoljkj  Limited,  The  Harry  and 

Jeanette  Weinberg. 

Exxon  Corp 

86-0275 

11/19/87 

Sun  Company,  Inc. 

Sun  Operatng  Limited  Partner- 

ship. 

Roxbons  investments  (1976)  Ltd _... 

88-0279 

11/19/87 

Security  Pacific  Corp. 

Rainier  Leasing.  Inc. 

/Vdobe  Resources  Corp 

88-0280 

11/19' 87 

Gas  Gathenng  Systems,  Inc. 

Gas  Gathenng  Systems.  Inc. 

Norsk  Hydro  as 

11/19/87 

Charies  M  Atkinson 

Rogue  Valley  Polymers.  Inc 

Stone  Forest  Industries  Inc  

88-0298 

11/19.87 

Stone  Coiitaiiwr  Corp. 

Crystal  11  Acquisition  Corp. 

USX  Corp _ -- 

B8.O306 

11/19  87 

PPG  Industries.  Inc 

PPG  Industries,  Inc. 

General  Mills,  kic _. 

88-0307 

11/19/87 

Accof  SA 

Seafood  Broiler,  Inc. 

Subaru  of  America.  Inc 

88-0316 

11/19/87 

James  G.  Robinson 

Sutiaru  Mid-America.  Inc 

PacifiCorp          ..    . 

88-0321 

11/19.87 

BankAmenca  Corp. 

BankAmenca  Commercial  Corp.. 

BancAmerica 

Michael  C   and  Karen  P   Cameron. 

C/O  KMC  Group  Inc       

88-0322 

11/19'87 

The  Prudential  insurance  Cont- 

pany  of  Amonca 

Beverage  Management,  Inc. 

The  Citizens  and  Southern  Corp 

88-0333 

11/19'67 

Chemical  New  York  Corp. 

Chemical     Bank     A     Chemcal 

Business  Credit  Corp. 

National  Car  Rental  System,  kic 

86-0341 

11/19'87 

Kathenne  S  LeVoque 

Robert  J.  Motors.  Inc. 

C.  H.  Beaier  (HoWings)  PLC 

88-0152 

11/20/87 

J.  Ralph  Squires 

J.  Ralph  Squies 

Faber-Castell  Corp _ 

86-0157 

11/20/87 

Eberhard  Fabor.  Inc. 

Eberhard  Faber.  Inc. 

Preciyoo  Mecanique  Labinal  SA 

86-0201 

11/20/87 

1HW  Inc 

TRW  Inc. 

Southmark  Corp _ — 

e6.«2B3 

11/20/87 

Service,  Inc 

Service.  Inc. 

Dominion  Textile  Inc 

68-0291 

11/20.e7 

Morgan  Stanley  Group  Inc. 

Burlington  Fatxics  1  Inc 

The  Dow  Chemical  Co         

88-0294 

11/20/87 

United  Agnseeds.  Inc. 

UniteO  Agnseeds,  Inc. 

Jofm  R,  Furman „ 

86-0301 

11/20/67 

STK  Enterpnses,  Inc. 

STK  Enterpnses.  Inc. 

Frara  Hamel  &  Da.  GmbH .„. 

88-0304 

11/20  87 

Gordon  G  Henke 

C&H  Dntributors.  kic 

Control  Data  Corp 

68-0193 

11/23-87 
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Transactions  Granted  Early  Termination 
Between  11/17/87  and  11/30/87— Contin- 
ued 


Name  of  acqunng  parson,  name  ot 

acqurad  parson,  name  ol  acqurad 

anttty 


Exploration 
Exploration 


Time  inc. 
SAMI/BurVa  Inc. 

ADegiuny  Corp _ 

The  St.  Paul  Co..  Inc. 
The  St.  Paul  Co .  Inc. 

Conlmental  Cablevision.  Inc 

American  Catilesyslems  Corp. 
American  Cablesyslem*  Corp. 

Continental  Cablevision.  Inc 

American  Cabtesystems  Corp. 
American  Catilesystams  Corp. 

Prowdence  Jounat  Co 

Contmemal  CaUevnion.  Inc. 
Continental  Cat)levision,  Inc. 

Contnental  Cabtenson.  Inc 

Providence  Journal  Co. 
Providence  Journal  Co. 
The  Broken  hM  Pnjpfietafy  Compa- 
ny. Limited - 

HarraMon  Oil  Corp. 
HamMon  Oil  Corp. 

firemar's  Fond  Corp.- 

Lousana    Land   A 

Co. 
Lousana    Land    & 
Co. 

Tlie  Hondo  Co.... — 

Pauley  Petroleum  Inc 
Pauley  Petroleum  Inc 

Pauley  Petroleum  Inc.- 

The  Hondo  Co. 
Hondo  Oi  a  Gas  Co. 

Un  Shembaum 

Norttwiew  Corp. 
Northvieiv  Corp. 

Northvww  Corp 

Un  She«ibaum 
Cafenarli  Financial 
American   Tolophona   A   Telegraph 

Co 

Manrfackaws  Hanover  Corp. 
The  OT  Group/ Sales  Financing. 
Inc..  (Delaware) 

C«t  C.  Icahn 

USX  Corp. 
USX  Corp. 

Bentai  HoldingB.  PLC 

Storehouse  PLC 
Storehouse  PLC 

Sequa  Corporation — 

Atlanlic  Researcti  Coipi 
AHanlic  Researcti  Corp. 

The  Plessey  Co.  pic 

Sippican.  Inc. 
Sippican.  Inc 

Parliar  Hannifin  CQfp-.~ - 

GULLkic 
Guainc. 

Joo  M.  Huntsman 

Royal  CMch  Petroleum  Compa- 
ny 
Royat  Dutdi  Petroleum  Compa- 
ny 

Nippon  Piston  Rmg  Co..  Lid 

Goetze  AG 

Goetze  Corporation  ot  America 

Hunter  Acquisition  Corp 

Hordis  Broltiers.  Inc 
Hord«  BiUtheis.  Inc. 

cmmett  Roe — 

Northern  Foods  ptc 
Havenpnda  Farm*.  Inc 

saw  Benstord  PLC _ 

Germain's.  Inc. 
Germam't.  Inc 

Dominion  Resources.  Inc 

Catalysl  Energy  Corp. 
Calalyal  Energy  Corp. 

Catalyst  Energy  Co«p _ 

Oomnon  Resources.  Inc 
Dominan  Resources.  Inc. 

Frua  Gromars  Supply  Co 

AKed^ignal  Inc. 
The   BandB   Foresthill   Timber- 
landTnat 
The  Rouaa  Co 


numbsr 


88-0196 
88-0200 
88-0208 
88-0234 
88-0235 

S8-024t 
88-0271 

88-0302 
88-0303 
88-0320 
88-0334 

88-0350 

BS-0202 
88-0267 
86-0292 
88-0300 

88-0214 
88-0288 

88-0315 
88-0319 
88-0324 
88-0327 
88-0329 
88-0330 
88-0351 

88-0367 


Date 

lermiral- 
ed 


Transactions  Granted  Early  Termination 
Between  11/17/87  and  11/30/87— Contin- 
ued 


11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/231^87 

11/23/87 
11/23/87 

ri/23/87 
11/23/87 
1V23/87 

11/23/87 

j 
11/23/87 

11/24^87 
11/24/87 
11/24/87 
11/24/87 
11/25/87 
11/2S/87 

11/26/87 
11/25/87 
11/26/87 
11/25/87 
11/25/87 
11/25/87 
11/35/87 

11/25/87 


Name  ot  acquinng  parson,  name  al 
aequied  person,  name  of  acqured 


numt>er 


Corporate  Property  Investors 

Alamada   and    NonhweH   Ma6 
Jomt  Venturas 
Boral  Ltd - 

J.VW.  Mlchell.  Jr.  and  Sandra  L 
MHchat 

SARR  Co.  and  assets  of  J.W. 
and  Sandra  L  Mitchell 
Lucky  Stores,  Inc 

Forvine  Acsociates  Limiled  Part- 
nersfnp 

Forvine  Associates  Limitad  Part- 
nerstup 
Molwn  Simon 

Lous  Walter 

Louis  Walter 
The  Sfiemnn-Williams  Co 

MoMCorp. 

Standard  T.  Chemical  Company. 
Inc. 
James  Rwer  Corp.  of  Virginia 

Den  norkse  Creditbank 

Save  HoMmg  Inc. 
V.  Pram  Watso. 

Aiiuander    &   Alexander    Serv- 
ices. Inc 

Shand.  Morahan  •  Cc  bie. 
Alltel  Corp — 

ContelCorp. 

Contel  Texocotn 
PepsiCo.  liK — 

Calny.  Inc. 

Calny,  Inc. 
E-II  HoWings  Inc 

Wyndham  Foods.  Inc 

Zalaram's  Inc. 
General  Electnc  Co - 

Haicourt  Brace  Jovanewcfl.  Inc. 

HBJ  Publications  Inc 


88-0371 

86-0195 

88-0108 
88-0228 

86-0331 
88-0369 


86-0313 


88-0356 


88-0376 


Data 
tsfminst- 


11/25/87 

11/26/87 

11/27/87 
11/27/87 

11/27/87 
11/27/87 

11/27/87 
11/30/87 
11/30/87 
11/30/87 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Contact 
Representative,  Premerger  Notification 
Office.  Bureau  of  Competition.  Room 
301,  Federal  Trade  Commission, 
Washington,  DC  20580,  (202)  326-3100. 

By  direction  of  the  Commission. 
Emily  H.  Rock, 
Secretary. 
[FR  Doc.  87-28139  Filed  12-7-87;  8-45  amj 

MLUNO  COOE  S750-O1-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
(Docket  Na  N-87-1759] 

Submission  of  Proposed  Information 
Collections  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  department  is 
soliciting  public  comments  on  the 
subject  proposals. 


ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
SUPPtEMCNTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (8)  whether  the  proposal  is 
new.  an  extension,  reinstatement,  or 
revision  of  an  information  collection 
requirement;  and  (9)  the  names  and 
telephone  numbers  of  an  agency  official 
familiar  with  the  proposal  and  of  the 
OMB  Desk  Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy.  Reports  Management  Officer  for 
the  Department.  His  addres*  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  follows: 
Proposal:  Housing  Owner's  Certification 
and  Application  for  Tenant 
Assistance  Payments.  Schedule  of 
Tenant  Assistant  Payments  Due. 
Schedule  of  Section  8  Special  Claims, 
Special  Claims  Worksheet 
Office:  Housing 
Description  of  the  need  for  the 
information  and  its  proposed  use: 
These  forms  are  used  by  owners  to 
request  monthly  housing  assistance 
payments  for  eligible  families,  to  limit 
the  number  of  section  8  units  to  those 
families  whose  incomes  are  less  than 
50  percent  of  the  area  median,  and  to 
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restrict  admission  of  ineligible 

tenants. 
Form  number:  HlHJ-52670  and  5a670A. 

Parts  1  and  2 
Respondents:  Individuals  or  Households 

and  Businesses  or  Other  For-Profit 
Frequency  of  response:  Monthly 
Estimated  burden  hours:  142.056 
Status:  Extension 
Contact:  ]udith  L.  Lemeshewsky,  HUD, 

(202)  426-3944;  John  Allison,  OMB, 

(202)  395-6880 

Authority:  Sec.  3507  of  the  Paperwork 

Reduction  Act,  44  U.S.C.  3507;  sec.  7(d)  of  the 

Department  of  Hottsing  and  Urban 

Development  Act.  42  U.SXI.  3535(d). 
Dated:  December  2, 1987. 

Proposal:  Comprehensive  Improvement 
Assistance  Program  (CIAP): 
Application  Requirements 

Office:  Public  arid  Indian  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
These  forms  will  be  used  by  Public 
Housing  Agencies /Indian  Housing 
Authorities  (PHAs/IHAsJ  in  assessing 
their  physical  and  management 
improvement  needs  and  m  applying 
for  modernization  funds.  These  forms 
are  necessary  to  implement  the 
statutory  reqtrirements  of  the  CLAP. 

Form  number:  HUD-52821,  52823.  52824. 
and  52825 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions 

Frequency  of  submission:  On  Occasion 
and  Annually 

Estimated  Burden  Hours:  16.286 

Status:  Extension 

Contact:  Pris  P.  Buckler.  HUD.  (202)  755- 
6640;  John  Allison.  OMB.  (202)  395- 
6880 

Authority:  Sec  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  353S(d). 

Dated:  December  2, 1987. 

Proposal:  Report  on  Program 
Utilization — Section  6  Moderate 
Rehabilitation  Program 

Office:  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
form  is  used  by  HUD  to  monitor 
Public  Housing  Agency's  (PHA) 
progress  in  implementing  the 
Moderate  Rehabilitation  Program  and 
as  a  means  of  approving  PHA 
requisitions  for  funds.  Also,  the  form 
will  assist  HUD  in  identifying  those 
projects  where  a  reduction  in  the 
number  of  units  under  an  Annual 
Contributions  Contract  (ACC)  is 
required  due  to  undenitiiization  by  the 
PHA. 

Form  number:  HUD^52685 

Respondents:  State  or  Local 
Governments 


Frequency  of  suim/.ss/o/;.' Quarterly  and 

Annually 
Estimated  Burden  Hours:  600 
Status:  Extension 
Con/ocr;  Alfonso  M.  Bell.  HUD,  (202) 

755-6650;  John  Allison,  OMB,  (202) 

395-6680 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507:  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  November  30, 1987. 

Proposal:  PubHc  Housing  Manager 
Certification  Compliance,  24  CFR 
967.305 

Office:  Public  and  Indian  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Each  Public  Housing  Agency  (PHA)  is 
required  te  submit  to  HUD,  with  the 
proposed  operating  budget  for  each 
fiscal  year,  a  list  of  its  "Housing 
Manager"  and  "Assistant  Housing 
Manager"  positions  as  refiected  in  the 
proposed  budget.  HUD  needs  this 
information  to  review  the  PHA's 
compliance  with  the  provisions  of  the 
regulation. 

Form  number  None 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions 

Frequency  of  submission:  Annually 

Estimated  Burden  Hours:  1,500 

Status:  Extension 

Contact  Odessa  W.  Burroughs,  HUD, 
(202)  755-7970;  John  Allison,  OMa 
(202)  395-6880 

Aatfaortty:  Sec.  3507  of  the  PaperwoHi 
Reduction  Act,  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  November  30, 1987. 

Proposal:  Loans  for  Housing  for  the 
Elderly  or  Handicapped — Housing 
Assistance  Payments  Contract  and 
Project  Management 

Office:  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
regulation  will  amend  24  CFR  Part  885 
which  governs  projects  that  receive 
direct  loans  under  section  202  of  the 
Housing  Act  of  1959  and  "housing 
assistance  under  Section  8  of  the 
United  Housing  Act  of  1937.  The 
proposed  rule  would  add  regulatory 
provisions  to  govern  the  housing 
assistance  payments  contract,  project 
operations,  and  project  management. 

Form  Number:  None 

Respondents:  Individuals  or 
Households,  Federal  Agencies  or 
Employees,  end  Non-Profit 
Institutions 

Frequency  of  response:  Annually  and 
On  Occasion 

Estimated  burden  hours:  120i673 


Status:  New 

Contact:  James  J.  Tahash.  HUD.  (202) 

426-3944;  John  Allison.  OMB,  (202) 

395-6880 

Authorit)':  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507:  sec:  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  353Md). 

Dated:  November  24. 1987;^ 

Proposal:  Single  Family  Mortgage 
Insurance  on  Allegany  Reservation  of 

'    Seneca  Indians 

Office:  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
rule  implements  section  203(q)  of  the 
National  Housing  Act.  The 
information  is  necessary  to  assure 
that  borrowers  fully  realize  their  risks, 
and  to  document  that  remedies,  other 
than  assignment  and  foreclosure,  have 
been  exhausted. 

Form  Number:  None 

Respondents:  Individuals  or  Households 
and  Businesses  or  Other  For-Profit 

Frequency  of  response:  On  Occasion 

Estimated  burden  hours:  350 

Status:  New 

Contact  Richard  E.  Harrington.  HUD, 
(202)  755-5676;  John  Allison,  OMa 
(202)  395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507:  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  November  24, 1987. 

Proposal:  Competitive  Bidding  for 
Section  202  Direct  Loan  Program  for 
Elderly  or  Handicapped 

Office:  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Under  section  202  of  the  Housing  Act 
of  1959.  competitive  bidding  on 
construction  contracts  is  now 
mandatory  except  in  certain  specified 
instances.  The  procedures  are  similar 
to  private  competitive  biddings  rather 
than  Government  procurement  as 
project  owners  are  private  entities. 
This  information  is  needed  to 
implement  cost  savings  procedures  for 
this  direct  loan  program. 

Form  Number:  HUD-2530.  2554.  92323. 
92442-A-EH,  92443.  92450-EH,  and 
92452-EH 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  response:  On  Occasion 

Estimated  burden  hours:  8.000 

Status:  Reinstatment 

Contact:  James  L.  Hamernick,  HUD. 
(202)  755-6500;  John  Allison,  OMB, 
(202)  395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  sec.  7(d)  of  the 
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Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 
Dated:  December  2. 1987. 

lahn  T.  Murphy, 

Director.  Infonnation  Policy  and  Management 

Division. 

[FR  Doc.  87-28124  Filed  12-7-«7;  8:45  am] 

HUMG  CODE  4210-0t-«l 


DEPARTMENT  OF  THE  INTERIOR 

Gcologicai  Survey  i 

Infonnation  Collection  SutNnitted  to 
ttte  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  extension  of  the 
expiration  date  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  No  changes  have  been 
requested  on  the  current  approved 
collection.  Copies  of  the  collection  of 
information  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  clearance 
officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  within 
30  days  directly  to  the  Bureau  clearance 
ofTicer  and  to  the  Office  of  Management 
and  Budget  Interior  Department  Desk 
Officer.  Washington.  DC  20503. 
telephone  202-395-7313. 

Title:  State  Water  Research  Institute 
Program.  30  CFR  Part  401. 

Abstract:  Respondents  supply 
infonnation  on  eligibility  for  Federal 
grants  to  support  water-related  research 
and  provide  performance  reports  on 
accomplishments  achieved  through  use 
of  such  funds.  This  information  allows 
the  agency  to  determine  compliance 
with  the  objectives  and  criteria  of  the 
grant  program. 

Bureau  Form  Number:  None. 

Frequency:  Annually. 

Description  of  Respondents:  State 
water  research  institutes. 

Annual  Responses:  108. 

Annual  Burden  Hours:  2160. 

Bureau  clearance  officer:  Geraldine 
A.  Wilson  703-648-7309. 

Date:  November  25, 1987, 
Philip  Cohen, 
Chief  Hydrologist. 
(FR  Doc.  87-28061  Filed  12-7-87;  8:45  am] 

BNXMGCOOC  4310-31-M 


Bureau  of  Land  Management 

[WY-040-08-4400-901 

Resources  Management  Plans; 
Pinedale  Resources  Area,  WY 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  the 

Pinedale  Proposed  Resource 

Management  Plan/Final  Environmental 

Impact  Statement  (RMP/EIS). 

summary:  The  Pinedale  Resource  Area 
encompasses  portions  of  Lincoln. 
Sublette,  and  Teton  counties.  The 
Pinedale  Proposed  RMP/Final  EIS 
addresses  future  options  for  managing 
931,000  acres  of  public  land  and 
1,185,000  acres  of  federal  mineral  estate 
in  portions  of  Lincoln  and  Sublette 
counties  within  the  Bureau's  Pinedale 
Resource  Area  in  southwest  Wyoming. 

The  Pinedale  Draft  RMP/EIS  was 
made  available  for  public  review  and 
comment  in  February  of  1987.  Comments 
received  on  the  Draft  RMP/EIS  were 
considered  in  preparing  the  proposed 
RMP/Final  EIS.  Since  other  documents 
address  wilderness  values  within  the 
planning  area,  this  RMP/EIS  does  not 
address  wilderness  values  in  detaiL 

Management  prescriptions  are 
presented  for  the  following  resources: 
minerals  (mostly  oil  and  gas),  watershed 
values,  wildlife,  livestock  grazing,  wild 
horses,  forest  resources,  cultural  values, 
and  recreation  (including  off-road 
vehicles). 

The  Pinedale  Proposed  RMP/Final  EIS 
has  been  prepared  in  an  abbreviated 
format.  The  alternatives  considered  in 
the  Draft  RMP/EIS,  and  the 
environmental  effects  of  those 
alternatives,  have  not  been  reprinted  in 
the  Proposed  RMP/Final  EIS.  It  is 
necessary,  therefore,  to  use  both  the 
Draft  and  Final  RMP/EIS  documents  for 
a  complete  review  of  the  EIS.  The 
proposed  alternative  is  the  only 
alternative  printed  in  its  entirety.  This 
alternative  provides  for  managing  and 
allocating  BLM-administered  public  land 
and  resource  uses  within  the  Pinedale 
Resource  Area.  This  alternative  was 
chosen  as  the  proposed  management 
plan  for  the  area  and  would  provide  for 
realistic  management  of  the  BLM- 
administered  public  lands. 

The  Pinedale  RMP/EIS  is  primarily 
focused  on  resolving  four  key  resource 
management  issues  that  were  identified 
with  public  involvement  early  in  the 
planning  process.  The  issues  identified 
were:  (1)  Conflicts  between  surface- 
disturbing  development  activities  and 
other  land  and  resource  uses,  and  the 
identification  of  areas  that  are  suitable  ' 
or  unsuitable  for  development  activities; 


(2)  adequacy  of  resource  accessibility 
and  manageability,  and  the 
identiHcation  of  access  needs  and  areas 
suitable  for  disposal;  (3)  conflicts 
between  consumptive  and 
nonconsumptive  resources  uses,  and  the 
identification  of  lands  where  activities, 
such  as  timber  harvest  and  livestock 
grazing,  are  acceptable  and  compatible 
with  our  resource  uses;  and  (4)  conflicts 
between  off-road  vehicle  (ORV)  use  and 
other  land  and  resource  uses,  and 
identification  of  ORV  use  areas  and 
other  recreation  facility  needs. 

The  proposed  plan  is  a  complete, 
comprehensive  management  proposal.  It 
is  a  refinement  of  the  preferred 
alternative  presented  in  the  draft  RMP/ 
EIS.  Comments  firom  the  public,  review 
by  BLM  staff,  and  new  information 
developed  since  the  distribution  of  the 
draft  have  prompted  some  changes  in 
the  preferred  alternative.  The 
environmental  effects  of  the  proposed 
plan  are  not  substantively  different  from 
those  of  the  preferred  alternative. 

All  parts  of  the  proposed  Resource 
Management  Plan  may  be  protested  by 
parties  who  participated  in  the  planning 
process  and  who  have  an  interest  which 
is  or  may  be  adversely  affected  by  the 
adoption  of  the  plan.  A  protest  may 
raise  only  those  issues  which  were 
submitted  for  the  record  during  the 
planning  process. 

DATES:  Protests  on  the  Proposed  Plan/ 
Final  EIS  must  be  postmarked  within  30 
days  after  the  date  the  EPA  filing  notice 
is  published  in  the  Federal  Register. 
addresses:  Protests  on  the  proposed 
Plan/Final  EIS  should  be  sent  to: 
Director  (760).  Bureau  of  Land 
Management.  18th  &  C  Streets  NW.. 
Washington.  DC  20204. 

FOR  FURTHER  INFORMATION  CONTACT: 

DeLon  Potter.  Pinedale  Resource  Area 
Manager,  Pinedale  Resource  Area 
Office,  P.O.  Box  768.  Pinedale.  Wyoming 
82941  (307)  367-438  or  Renee  Dana. 
RMP/EIS  Team  Leader.  Rock  Springs 
District  Office.  P.O.  Box  1869.  Rock 
Springs,  Wyoming  82902-1869  (307)  382- 
5350.  Copies  of  the  Pinedale  Proposed 
RMP/Final  EIS  are  available  in  the 
Pinedale  Resource  Area  Office  and  the 
Rock  Springs  District  OfHce. 

SUPPtEMENTARY  INFORMATION:  The 

Pinedale  Proposed  RMP/Final  EIS 
provides  for  designating  about  3.458 
acres  of  BLM-administered  public 
surface  and  mineral  estate  within  the 
Beaver  Creek  area,  as  the  Beaver  Creek 
Area  of  Critical  Environmental  Concern 
(ACEC).  Within  the  boundaries  of  the 
proposed  ACEC  are  lands  with  privately 
owned  surface  encompassing 
approximately  480  acres.  The 


designation  -would  pertain  only  to  the 
surface  and  mineral  estate  managed  by 
the  BLM  and  the  BLM-administered 
federal  mineral  estate  under  private 
lands.  The  non-BLM  administered 
surface  would  not  be  affected  by  the 
designation. 

Upon  designation  of  the  Beaver  Creek 
ACEC,  management  prescriptions  for 
the  area  would  optimize  fisheries  and 
wildlife  resource  values  over  other 
resource  concerns  in  the  area,  due  to  the 
sensitivity  and  national  importance  of 
the  Colorado  River  cutthroat  trout. 
Management  direction  for  the  area 
includes  preparation  of  an  ACEC 
management  plan  to  provide  specific 
guidelines  for  management  of  the  area. 
Limitations  for  management  of  the 
proposed  ACEC  include  restricting  but 
not  precluding,  stream  crossings,  surface 
disturbing  activities,  timber  harvesting, 
and  limiting  ORV  activity  to  existing 
roads  and  trails.  Such  activities  would 
be  allowed,  provided  Colorado  River 
cutdiroat  trout  habitat  would  not  be 
adversely  a^cted. 

The  previously  established  Rock 
Creek  ACEC -wonld  remain  a  designated 
ACEC.  Hie -Rock  Creek  area  wars 
originally  designated  in  1982  to  protect 
Colorado  River  cutthroat  trout  habitat. 
Limitations  in  this  area  include  no 
surface  occupancy  for  surface  disturbing 
activities,  closure  to  locatable  mineral 
entry  in  the  Rock  Creek  drainage, 
restricted  timber  harvesting,  and  an 
ORV  closure. 

Management  of  wilderness  values  is 
not  addressed  in  this  RMP/EIS.  The  two 
wilderness  study  areas  (WSAs)  within 
the  Pinedale  Resource  Area  (Scab  Creek 
WSA  and  Lake  Mountain  WSA)  are 
addressed  in  the  Draft  Scab  Creek 
Wilderness  Suitability  Report  and  EIS, 
December  1981,  and  the  Rock  Springs 
District  Wilderness  EIS,  February  1983. 

In  accordance  with  the  provisions  of 
36  CFR  Part  800,  parties  who  are 
interested  in  and  who  wish  to  be 
involved  in  tuture  activity  planning  and 
implementation  of  management  actions 
that  may  involve  or  affect  the 
HTcheological  and  historical  resource 
aspects  addressed  in  the  proposed  plan, 
are  requested  to  identify  themselves. 
Through  contacting  the  Rock  Springs, 
BLM  District  Office  at  the  above 
address,  you  will  be  place  on  a  future 
contact  list. 
Hillary  A.  Oden. 
State  Director.  Wyoming. 
|FR  Doc.  87-28064  Filed  12-7-87:  8:45  am] 


BILUNC  CODE  4310-22-M 


(CA-«4O-0S-4S20-10;CA  3S72] 

Partial  Termination  of  Proposed 
Withdrawal  and  Reservation  of  Land; 
California 

November  30. 1987. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  of  the  U.S.  Department 
of  Agriculture,  Forest  Service, 
application  CA  3872  for  the  wididrawal 
and  reservation  of  National  Forest 
System  lands  from  appropriation  under 
the  United  States  mining  laws  (30  U.S.C. 
Ch.  2]  for  use  as  a  recreation  site — the 
Middle  Meadows  Group  Campground — 
located  within  the  Eldorado  National 
Forest,  was  published  in  the  Federal 
Re^ster.  42  FR  10903,  February  24, 1977. 
The  VS.  Department  of  Agriculture  iias 
cancelled  its  application  as  to  the 
following  described  lands: 

Mount  Diablo  Meridian 

T.  14N..J1.18£., 
Sec.  24,  WV4NEV«NE'/4.  WViE^^^NE'ANE'/*, 
NV4SEV4NWV4NEy4,  and  NW'/«SEy«N 

E«/4. 

The  area  descril>ed  contains  45  acres  in  El 
Dorado  County. 

Date:  At  10  a.m.  on  January  11, 1988, 
the  lands  will  be  relieved  of  their 
segregative  effect  in  accordance  with 
the  regulations  in  43  CFR  2310.2-l(c). 

FOR  FURTHER  INFORMATION  CONTACT: 

Viola  Andrade,  BLM  California  State 
Office,  E-2841  Federal  Office  Building. 
2800  Cottage  Way,  Sacramento. 
California  95825,  (916)  978-^815). 

Nancy ).  Alex, 

Chief  Lands  Section  Brancti  of  .Adjudication 
and  Records. 

(FR  Doc.  87-28063  filed  12-7-87;  8:45  am] 
BIUIMG  CODE  4310-40-M 


National  Parit  Service 

National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  28, 1987.  Pursuant  to  (  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 


comments  should  be  submitted  by 

December  23, 1987. 

Carol  D.  SbuU, 

Chief  of  Registration.  National  Register. 

CALIFORNIA 

Los  Angeles  County 

Santa  Fe  Springs,  Hawkins — Nimocks  Estate- 
Patricia  Ontiveros  Adobe.  12100  Telegraph 
Rd. 

CONNECTICUT 

Fairfield  County 

Danbury.  Hearthstone,  18  Brushy  Hill  Rd. 

Litchfield  County 

Torrington.  Torringlon  Fire  Department 
Headquarters.  117  Water  St. 

Windtiam  County 

Thompson.  Thompson  Hill  Historic  District. 
Chdse  &  Quaddick  Rds..  CT 193  ft  CT  200 

INDIANA 

Hamihon  County 

Atlanta.  Roods  Hotel.  150  E.  Main  St. 
lohnson  County 

Franklin,  Zeppenfeld,  August,  House,  300  W. 
)efferson  St. 

KENTUCKY 

Lincoln  County 

Stanford  vicinity.  Withers.  Horace.  House, 
KV^90(Hubii)eRd.| 

MAINE 

Androscoggin  County 

Lewiston.  Clifford.  John  D..  House.  14 — 16 

Ware  St. 
Lewiston.  Saint  Mary's  General  Hospital,  45 

Colder  S(. 

Cumberland  County 

Portland,  Maine  Central  Railroad  General 
Office  Building  222-224  St.  ]ohn  St. 

Hancock  County 

Bucksport,  Buck  Memorial  Library.  Maine  St. 
Bucksport.  Heywood,  Phineas,  House.  343 

Maine  St. 
Southwest  Harbor  vicinity.  Raventhorp — /.G. 

Thorp  Summer  Cottage,  Greening  Island 

Oxford  County 

Fryeburg.  Fryeburg  Registry  of  Deeds.  96 
Main  St. 

MARYLAND 

Baltimore  County 

Catonsville.  St.  Charles  College  Historic 
District  (Boundary  Increase),  711  Maiden 
Choice  La. 

MICHIGAN 

Houghton  County 

Houghton.  Shelden  Avenue  Historic  District 
Shelden,  Lake  ft  Montezuma  Aves. 
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NEW  YORK  I 

Dulchess  County  ' 

Beacon.  Lower  Main  Street  Historic  District. 
142-192  a  131-221  Main  St. 


Monroe  County 

Penfield  vicinity.  Rich.  Samuel.  House.  2201 
Five  Mile  Line  Rd. 

NORTH  CAROUNA 

Union  County 

Lee.  Malcolm  K..  House.  Monroe  vicinity, 
Waxhaw — Weddington  Roads  Historic^ 
District.  Jet.  of  NC  75.  NC  84  &  W.  Franklin 
St. 

Monroe,  Monroe  Downtown  Historic  District, 
Roughly  bounded  by  lefferson.  Church. 
Windsor  &  Stewart  Sts 

Monroe.  Monroe  Residential  Historic  1 
District.  Roughly  bounded  by  Hough.  | 
Franklin.  Jefferson.  McCarten.  Windsor, 
Sanford,  Washingtoa  Braden.  Church  A 
Hudson  Sts. 

PENNSYLVANIA 

Berks  County 

Lobachsville  vicinity,  Hartman  Cider  Press. 
Keim  Rd..  1.1  miles  W  of  Lobachsville  i 

CuBibetland  County  I 

Mechanicsburg,  Orris.  Adam.  House.  318  W. 
Main  St. 


r  County 

Denver,  Bucher  Thai  Historic  District. 
Weaver  Rd. 

MoBlour  County 

Mooresburg.  Mooresburg  School  PA  642/45 

Philadelphia  County    ^ 

Philadelphia.  Center  City  West  Commercial 
Historic  District.  Chestnut  St.,  Fifteenth  to 
Twenty-first  Moravian.  Sansom.  &  Walnut 
Sts..  Fifteenth  to  Eighteenth,  portions  of 
Fifteenth  to  Twentieth  Sis. 

Philadelphia,  Pitcaim  Building.  1027  Arch  St. 

Schuylkill  County  | 

Mt  Pleasant.  Mt.  Pleasant  Historic  District. 
TR881ftSR901 

Pine  Grove.  Pine  Grove  Historic  District.  S. 
Tulpehocken  ft  Mill  Sts.,  ft  Swatara  Creek 

[FR  Doc.  87-28049  Filed  12-7-87;  8:45  ami 
MUJNO  COOC  4310-70-11  1 


INTERSTATE  COMMERCE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  is  being  submitted  to  the 
OfGce  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  documents  may  be 
obtained  from  the  Agency  Clearance 
Officer,  Ray  Houser  (202)  275-6723. 
Comments  regarding  this  information 


collection  should  be  addressed  to  Ray 

Houser,  Interstate  Commerce 

Commission,  Room  1325, 12th  and 

Constitution  Ave.,  NW.,  Washington, 

DC  20423  and  to  Gary  Waxman,  Office 

of  Management  and  Budget,  Room  3228 

NEOB,  Washington,  DC  20503.  (202)  395- 

7340. 

Type  of  Clearance:  Extension 

Bureau /Office:  Office  of  Proceedings 

Title  of  Form:  Small  Carrier  Transfer 
Application 

OMB  Form  No.:  3120-0025 

Agency  Form  No.:  OP-FC-1 

Frequency:  On  Occasion 

Bespondents:  Regulated  Motor  Carriers 
of  Property 

No.  of  Bespondents:  30 

Total  Burden  Mrs.:  240 

Brief  Description  of  the  need  &  proposed 
use:  Data  is  required  for  Commission 
approval  of  mergers  or  transfers  of 
motor  passenger  carrier  operating 
authority  between  carriers  with 
annual  interstate  transportation 
revenues  not  exceeding  $2  million. 

Noreta  R.  McGee. 

Secretary. 

(FR  Doc.  87-27950  Filed  12-7-87;  8:45  am) 

BtLUMG  COOE  703$-01-M 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  Room  3313, 
Internal  Revenue  Service  Building,  1111 
Constitution  Avenue,  NW.,  in 
Washington,  DC,  on  January  5  and  6, 
1988.  from  8:30  a.m.  to  5:00  p.m.  each 
day. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  5  U.S.  Code,  section 
1242(a)(1)(B)  and  to  review  the 
November  1987  Joint  Board  examination 
in  order  to  make  recommendations 
relative  thereto,  including  the  minimum 
acceptable  pass  score.  In  addition, 
possible  topics  for  inclusion  on  the 
syllabus  for  the  Joint  Board's 
examinations  will  be  discussed. 

A  determination  has  been  made  as 
required  by  section  10(d)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  that  the  portions  of  the  meeting 
dealing  with  the  discussion  of  questions 
which  may  appear  on  future  Joint  Board 
examinations  and  review  of  the 
November  1987  Joint  Board  examination 
fall  within  the  exceptions  to  the  open 


meeting  requirement  set  forth  in  Title  5 
U.S.  Code.  secUon  552(c)(9)(B),  and  that 
the  public  interest  requires  that  such 
portions  be  closed  to  public 
participation. 

The  portion  of  the  meeting  dealing 
with  the  discussion  of  the  Joint  Board 
examination  syllabus  will  commence  at 
1:30  p.m.  on  January  5  and  will  continue 
for  as  long  as  necessary  to  complete  the 
discussion,  but  not  beyond  3:00  p.m. 
This  portion  of  the  meeting  will  be  open 
to  the  public  as  space  is  available.  Time 
permitting,  after  discussion  of  the 
program  by  Committee  members, 
interested  persons  may  make  statements 
germane  to  this  subject.  Persons  wishing 
to  make  oral  statements  are  requested  to 
notify  the  Committee  Management 
Officer  in  writing  prior  to  the  meeting  in 
order  to  aid  in  scheduling  the  time 
available,  and  should  submit  the  written 
text,  or,  at  a  minimum,  an  outline  of 
comments  they  propose  to  make  orally. 
Such  comments  will  be  limited  to  ten 
minutes  in  length.  Any  interested  person 
also  may  file  a  written  statement  for 
consideration  by  the  Joint  Board  and 
Committee  by  sending  it  to  the 
Committee  Management  Officer. 
Notifications  and  statements  should  be 
mailed  no  later  than  December  21. 1987 
to  Mr.  Leslie  S.  Shapiro,  Joint  Board  for 
the  Enrollment  of  Actuaries,  c/o  U.S. 
Department  of  the  Treasury. 
Washington.  DC  20220. 
Leslie  S.  Shapiro, 

Advisory  Committee  Management  Officer. 
Joint  Board  for  the  Enrollment  of  Actuaries. 

Date:  December  3. 1987. 
(FR  Doc.  87-28110  Filed  12-7-87:  8:45  am] 

BILLING  COOE  4«10-25-M 


DEPARTMENT  OF  JUSTICE 
[C.A.  87-7352] 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act;  Air  Products  and  Chemicals,  Inc., 
etaL 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  November  17, 1987,  a 
proposed  Consent  Decree  in  United 
States  V.  Air  Products  and  Chemicals. 
Inc..  el  ai,  C.A.  87-7352,  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Pennsylvania. 

The  Consent  Decree  requires  sixty- 
nine  defendants  to,  among  other  things, 
clean  up  the  McAdoo  Associates  Site 
located  in  Schuylkill  County, 
Pennsylvania  and  to  monitor  the  remedy 
for  a  period  up  to  thirty  years. 


The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  propos.-jd  Consent  Decree. 
Comments  shall  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division,  U.S. 
Department  of  Justice,  Wushinglon,  DC 
20530,  and  should  refer  to  United  States 
V.  Air  Products  Sr  Chemicals,  Inc.,  et  al. 
DOJ  ref.  9Q-11-3-142. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Edward  S.G.  Dennis, 
Jr.,  3310  U.S.  Courthouse,  601  Market 
Street,  Independence  Mall  West, 
Philadelphia,  Pennsylvania,  19106  and  at 
the  Region  III  Office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Street.  Philadelphia, 
Pennsylvania.  19107.  Copies  of  the 
Consent  Decree  may  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  U.S.  Department  of  Justice,  Room 
l!il7.  Ninth  Street  and  Pennsylvania 
Avenue,  NW..  Washington.  DC  20530.  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $34.40  (10  cent  a 
page  reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Marzulla, 

Acting  Assistant  Attorney  General,  Land  and 
A'atural  Resources  Division. 
(FR  Doc  87-28112  Filed  12-7-67;  8:45  am] 
BILUNQ  COOE  4410-01-M 


[Civil  Action  No.  87-1660  (HL)1 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act;  Key 
Pharmaceuticals,  Inc. 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7.  38  FR  19029,  notice 
is  hereby  given  given  that  a  consent 
decree  in  United  States  v.  Key 
Pharmaceuticals,  Inc.,  Civil  Action  No. 
87-1660(HL).  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Pijerto  Rico  on  November  23. 1987.  The 
Decree  provides  for  payment  of  $170,000 
in  civil  penalties  for  past  violations  of 
the  Clean  Air  Act,  a  compliance 
schedule  for  wastewater  treatment  plant 
modifications,  a  reporting  schedule,  and 
substantial  stipulated  penalties  for 
violations  of  the  Decree. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  consent 


decree.  Comments  should  be  addrf»ssed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division. 
Department  of  Justine,  Washington,  DC 
20530  and  should  refer  to  United  States 
V.  Key  Pharmaceuticals,  Inc.,  D.J.  Ref. 
No.  90-5-1-1-2989. 

The  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney,  District  of  Puerto  Rico,  Room 
101.  Federal  Building,  Hato  Rey,  Puerto 
Rico  00918;  at  the  Region  U  office  of  the 
Environmental  Protection  Agency,  26 
Federal  Plaza,  New  York,  New  York 
10278;  and  the  Evironmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $1.60 
(10  cents  per  page  reproduction  charge) 
payable  to  the  Treasurer  of  the  United 
States. 
Roger  J.  Marzulla. 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[m  Doc.  87-28113  Filed  12-7-87;  8:45  am) 

BILUNQ  COOE  4410-01-M 

[ChrH  Action  No.  86-6644  RSWMJRX)] 

Lodging  of  a  Consent  Decree  Pursuant 
to  the  Solid  Waste  Disposal  Act; 
Quemetco,  Inc.  and  RSR  Corporation 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hcreijy 
given  that  on  December  2,  1987  a 
proposed  Consent  Decree  in  United 
States  V.  Quemetco,  Inc.  andBSB 
Corporation,  Civil  Action  No.  86-6644 
RSWL  (JRX).  was  lodged  with  the 
United  States  District  Court  for  the 
Central  District  of  California. 

The  complaint  filed  by  the  United 
States  alleged  violations  of  the  Solid 
Waste  Disposal  Act,  as  cncnded,  42 
U.S.C.  6901-6991  (i)  (1982  &  Supp.  1984) 
(also  referred  to  as  the  Resource 
Conservation  and  Recovery  Act) 
(hereinafter  "RCRA").  Specifically,  the 
complaint  alleged  that  defendants  failed 
to  comply  with  RCRA  permit, 
groundwater  monitoring,  financial 
responsibility,  closure  and  battery 
storage  requirements  at  their  facility  in 
tlie  City  of  Industry.  California.  The 
complaint  also  alleged  that  the 
defendants'  facility  had  released 
hazardous  wastes  into  the  environment. 
The  complaint  sought  injunctive  relief 
and  the  imposition  of  civil  penalties.  The 
lodged  Consent  Decree  requires  the 
defendants  to  comply  with  the 
applicable  RCRA  groundwater 
monitoring,  financial  responsibility, 
closure  and  battery  storage 
requirements  and  pay  a  $60,000  civil 


penalty.  The  Consent  Decree  also 
requires  defendants  to  take  Corrective 
Action  to  address  alleged  releases  of 
hazardous  wastes. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
Genera!  of  the  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Quemetco,  Inc.  and  BSB  Corporation, 
Department  of  Justice  Reference 
»90-7-l-321. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the 
following  locations:  Office  of  the  United 
Stales  Attorney,  United  States 
Courthouse,  312  North  Spring  Street,  Los 
Angeles,  California  90012;  and,  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division. 
Department  of  Justice,  Room  6220,  Ninth 
and  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  When 
requesting  a  copy,  please  refer  to  United 
States  V.  Quemetco,  Inc.  andBSB 
Corporation,  Department  of  Justice 
Reference  #90-7-1-321  and  enclose  a 
check  in  the  amount  of  $5.90  (10  cents 
per  page  reproduction  costs)  payable  to 
the  Treasurer  of  the  United  States. 
Roger ).  Marzulla. 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

(FR  Doc.  87-28111  Filed  12-7-87;  8:45  am] 

BILLING  COOC  4410-01-M 


ICMI  Action  No.  086  5221  OU] 

Lodging  of  Settlement  Agreement 
Pursuant  to  Clean  Water  Act;  Simpson 
Paper  Co. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  10, 1987,  a 
proposed  settlement  egreement  in 
United  States  v.  Simpson  Paper 
Company,  Civil  Action  No.  C86  5221 
DLJ,  was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  California.  The  complaint  filed  by  the 
United  States  alleged  violations  of  the 
Clean  Water  Act  by  defendent  for 
discharges  of  a  hazardous  substance 
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into  Humboldt  Bay,  California.  The 
settlement  agreement  provides  for 
payment  of  a  civil  penalty  in  the  amount 
of  $23,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  agreement. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20503,  and  should  refer  to  United  States 
V.  Simpson  Paper  Company,  D.J.  Ref.  No. 
90-5-l-l-252».  The  proposed  settlement 
agreement  may  be  examined  at  the 
office  of  the  United  States  Attorney,  450 
Golden  Gate  Avenue,  San  Francisco, 
California  94102.  and  at  the  Region  IX 
Office  of  the  Environmental  Protection 
Agency.  215  Fremont  Street  San 
Francisco,  California  94105.  A  copy  of 
the  settlement  agreement  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 


Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
Roger  |.  Marzulia. 

Acting  Assistant  Attorney  General. 

[FR  Doc.  87-28054  Filed  12-7-87;  8:45  amj 

BILUNG  CODE  4401-01-M 


DEPAFTTMENT  OF  LABOR 

Employment  and  Training 
Administration 


Investigations  Regarding 
Certifications  of  EHgit)inty  To  Apply  f 0r 
Worker  Adjustment  Assistance;  Alpha 
Cast,  Inc^  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Appendix 


Chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  sucK 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  18, 1987. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  18, 1987. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Ofice  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW..  Washington. 
DC  20213. 

Signed  at  Washington,  DC  this  23rd  day  of 
November  1987. 

Marvin  M  Foolts. 

Director.  Office  of 

Trade  Adjustment  Assistance. 


Petitioner  (Union/Workers/Finn) 


Alpha  Cast  Inc  (Teamslerst 

Amieaca  Duram  indusme*  f/»oi*en) .. 

Anchor  Wniili.  Inc.  (WoilteQ) 

Andys  Sportmnaai.  Inc  (ILGWU) 

BmoH  Ventures,  Inc  (Womars) . 


Cipher  Dau  Products.  Inc  (Wortiers)  ...- 
Craddock-Terry  Shoe.  Corp  (WorKers) .. 
Craddodt-Tany  Shoe.  Corp.  (Wortters) .. 
Craddodi-Terry  Shoe.  Corp.  (Workers)  . 
Craddocfc-Tetry  Shoe.  Corp.  (Wortiers) . 

Eastland  Woolen  IM.  Inc  (Workers) 

Eastland  Woolan  MM.  Inc.  (Wortiers)...-. 

Elkott  Company  (USWA) 

ITT  Tetecom  (Workers) - 

Malo^  o«  Dattas  (Workers) . 


Manuel  House  CoHee  (UF&CWU) .. 
Mitwaukee  Valve  Co  (lAMAW).. 


Stomons  Transmssion  System  (Workers).. 

Sportswear.  Inc  (ILGWU) 

Umetco  lytmerals  Corp  (Workers)     , 
Young  RadMor  Con^any  (UAW).. 


•  Corp.  (Contpany) 

ZenVi  Electronics  Corp  (Ckxnpany) 

Zenrth  Electronics  CkHp  (Company) 

Zenith  ElectronKS  Corp  (Company) „ 

Zenth  Electroracs  Corp.  Plant  2  (Co) 

Zenith  ElecMnKS  Corp.  (Ck>mpar«y) 

Zenrth  ElectronKS  Corp  (Company) 

Zenth  Etactrotacs  Com.  (Company) 

Zeralh  EtodKXiics  Cau.  (CooHianv) 

Zenth  Electroracs  Ckirp  (Company) 

Zenith  Electronics  Corp.  (Convwy).. 
Zenth  Etacwoncs  Cotp.  (Company).. 
Zenth  Etaoonca  Corp  (Company).. 
Zenrth  elastronca  Corp  (Company) .. 
Zenittt  ElacMfMca  Corp.  (Company) .. 
Zenith  Elactaraaa  Corp.  (Company).. 
Zamh  Elaoonca  Corp.  (Comjiany) .. 
Zenft  Bac*pa«aCa^>.  (Company).. 
Zanttt  ElacMnca Coqa.  (Company).. 
Zenth  ElacMnics  Corp.  (Company).. 
Zenith  Ekackomcs  Corp.  (Company).. 
Bakar  Hugpe*.  Inc.  (Workers) 


Location 


Wl 

Nadley.  FL 

Fort  Madoon.  lA 

Boston.  MA 

Houston.  TX 

Qaitlan  Grove.  CA 

Biackstone.  VA 

Chase  City.  VA..._ 

FarmviHe.  VA 

Gretna.  VA 

Orono,  M€ 

Clinton,  ME - 

Jaannatla.  PA 

Mian,  TN 

HeakJton,  Ot< _.... 

Hotnkw,  NJ 

WnwalMW,  TTI ..««« 

El  Paso,  TX 

!  Boston.  IMA 

Blending.  UT 

Racine,  Wl _.... 

(jlenwew.  IL 

Spnngfiokl  IL - 

Melrose  Park.  IL 

Bk  Grove  Village.  IL 

Ctiicaga  IL 

FranWn  Pa>K  IL 

Noithlake.  IL - 

Chicago.  IL 

McAMn.  TX 

El  Paso.  TX _ 

Oouglass,  AZ 

San  Francisoo,  CA 

Sacramento.  CA 

Santa  Fe  Spnngs.  CA.. 

Secaucus.  Hi 

CT 

KS _. 

Wichita.  KS „_... 

SptinglisM,  MO 

Denver,  CO 

OWahorra  City,  OK 

Houston,  TX 


I3ate 
received 


11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/02/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 
11/23/87 


Oaleot 

petition 


11/17/87 

11/5/87 

11/13/87 

11/17/87 

11/10/87 

10/17/87 

10/02/87 

11/16/87 

11/16/87 

11/16/87 

11/4/87 

11/4/67 

11/6/87 

11/9/87 

11/6/87 

11/5/87 

11/9/87 

11/12/87 

11/10/87 

11/10/87 

11/11/87 

11/2/87 

11/2/87 

11/2/87 

11/2/87 

11/2/87 

11/2/67 

11/2/87 

11/2/87 

11/2/87 

11/2/87 

11/2/87 

11/2/87 

n/2/87 

11/2/87 

11/2/87 

11/2/87 

11/2/87 

11/2/87 

11/2/87 

11/2/87 

11/2/87 

11/12/87 


Petition 
No 


20.254 
20.255 
20.256 
20.257 
20.256 
20,259 
20.260 
20.261 
20.262 
20.263 
20.264 
20.265 
20.266 
20.267 
20,268 
20.269 
20.270 
20.271 
20,272 
20.273 
2a274 
20.275 
20.276 
20,277 
20,278 
20.279 
20.280 
20,281 
20.282 
20  283 
20.284 
20.285 
20,286 
20.287 
20.288 
20.289 
20.290 
20,291 
2a292 
20,293 
20,294 
20.295 
20,296 


Articles  produced 


Castings. 

Shoes. 

Steel. 

Sportwear 

Oil  and  Gas 

Type  Onves. 

Footwear. 

Footwear. 

Footwear. 

Footwear. 

Wool. 


Compressors  and  Turtianes. 

Communications  Equipment 

Skirls  and  Pants. 

Coffee 

Valves. 

Telaphone  Equipment. 

Sportwear. 

Uranium. 

Radiators. 

Televisions. 

Televisions 

Televisions. 

Televisions 

Televisions 

Televisions. 

Televisions 

Televisions. 

Teievtsioos 

Televisions. 

Televisions. 

Teleyisions. 

Talevisior«s. 

Televisions. 

Televeions 

Televisions. 

Talewsiona. 

Televisions. 

Fefevisions. 

Toiawscns. 

Televisions. 

Oil. 
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Appendix— Continued 


Petitioner  (Union/Workers/Firm) 


Indian  WeRs  Oil  Co.  (Workers)... 


Location 


Tulsa.  OK.. 


Date 

roc©fv©o 


Oateol 
petition 


11/23/87 


11/16/87 


Petition 
No. 


20.297 


Articles  produced 


out  Gas. 


[FR  Doc.  87-28108  Filed  12-7-87;  8:45  amJ 
BILUNG  CODE  4S10-30-M 

investigations  Regarding 
Certifications  of  Eiigibiiity  To  Apply  for 
Workers  Adjustment  Assistance;  BFI 
Communications  Systems,  Inc^  et  al. 

Petitions  hae  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act 


The  purpose  of  each  of  tlie 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  TTie  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  O^ice  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  18. 1987. 

Appendix 


Interested  persons  are  invited  to 
submit  wiitton  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  18, 1987. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Ubor,  601  D  Street.  NW..  Washington. 
DC  20213. 

Signed  at  Washington,  IX]  this  30th  day  of 
November  1987. 

Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitionar  (uraon/woctcers/firm) 


BFI  Communications  Systema,  Inc.  (woriters). 

Cartex  Corporation  (company) 

General  Electric  Co.  (workers).. 


Irxkistrial  Steel  Products  (workers) 

King  Knob  Coal  Co.  (UMWA)..„ 

Monsanto  Co.  (USWA) 

Ptiila  Gear  Corp.  (lAMAW) 


Precision  Catalytic  MoMing  Co.  (company).. 

Standard  Oil  Production  Co.  (workers) 

Standard  T.  Oemical  Co.  (POPA) 

Wilson  WeMing  Co.,  Ina  (USWA) 


Locatxxi 


Utica.  NY 

Doylettown.  PA 

Linton,  IN 

Shreveport.  PA 

Morgantown,  WV 

Kemlwortfi,  NJ .._ 

King  of  Prussia,  PA.. 

SommersvUla,  CT 

Midland,  TX 

Linden,  NJ 

Huntington,  WV 


Date 
received 


11/30/67 
11/30/87 
11/30/67 
11/30/87 
11/30/87 
11/30/87 
11/30/87 
11/30/87 
11/X/87 
11/30/87 
11/30/87 


Oateot 
pattion 


11/13/87 

11/3/87 

11/20/87 

11/18/87 

11/20/87 

11/18/87 

11/15/87 

11/2/87 

11/9/87 

11/18/87 

11/10/87 


Petition 
No. 


20.296 
20^99 


Adidas  produced 


Telecontmunication  equipment 
Auto  seating. 


20.300  Motors. 

20.301  Steel. 

20.302  CoaL 

20.303  Bowes. 

20.304  Boxes. 

20.305  Steel 

20.306  Crude  ot. 

20.307  ElectT  cal  wmng. 

20.308  Steel. 


(FR  Doc.  87-28109  Filed  12-7-87;  8:45  am] 

BILUNQ  COOC  4S10-aO-M 


NUCLEAR  REGULATORY 
COIMMISSION 

[Oocltet  Not.  50-373  and  50-374] 

Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Prior 
Hearing;  Commonwealth  Edison  Co. 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-11 
and  NPF-18  issued  to  Commonwealth 
Edison  Company  (the  Hcensee).  for 
operation  of  Lasalle  County  Station, 
Units  1  and  2  located  in  Lasalle  County, 
Illinois. 

These  amendments  correct  an 
inconsistency  between  Technical 
Specification  requirements  regarding  the 
Suppression  Pool  High  Level  Alarm  in 
accordance  with  the  licensee's 


application  for  amendment  dated  April 
29. 1987.  Technical  Specfication 
4.6.2.1.0.1  requires  a  setpoint  of  less  than 
or  equal  to  26  feet  8  inches  (equivalent 
to  a  plant  elevation  of  700  feet  0  inches) 
for  the  suppression  pool  high  level 
alarm.  Technical  Specification  Table 
3.3.3-2  and  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  Table  7.3-1. 
require  a  trip  setpoint  of  less  than  or 
equal  to  700  feet  1  inch  and  an  allowable 
value  of  less  than  or  equal  to  700  feet  2 
inches  for  Suppression  Pool  Water 
Level — High.  Both  of  these  alarm 
setpoints  are  below  the  maximum 
allowable  Suppression  Pool  level  of  26 
feet  10  inches  indicated  in  Technical 
Specification  3.6.2.1.a.l. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  January  7. 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 


subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petititions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
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results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  of  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  speciHc  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  coniFerence  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  saftisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference  | 

scheduled  in  the  proceeding,  a  petitiotier 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Pi^lic 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  i» 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 


following  message  addressed  to  Daniel 
R.  Muller:  Petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Registar  notice,  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Council — Bethesda,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  to  Michael 
Miller.  Isham.  Lincohi,  and  Beale,  One 
First  National  Plaza.  42nd  Floor. 
Chicago.  Illinois  60603,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  detennination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/ or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  29, 1987,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW..  Washington,  DC 
20555,  and  at  the  Public  Library  of 
Illinois  Valley  Community  College, 
Rural  Route  No.  1,  Oglesby.  Illinois 
61348. 

Dated  at  Bethesda,  Maryland  this  20th  day 
of  November,  1987. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  R.  Muller. 

Director.  Project  Directorate  111-2.  Division  of 
Reactor  Projects — ///,  IV,  V  and  Special 
Projects. 

[PR  Doc.  87-28129  Filed  12-7-87;  8:45  am] 
BIIXINQ  CODE  7SM-01-U 

[Docket  Nos.  50-373  and  50-374] 

Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Prior 
Hearing;  Commonweattti  Edison  Co. 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-11 
and  NPF-18  issued  to  Commonwealth 
Edison  Company  (the  licensee),  for 
operation  of  LaSalle  County  Station. 
Units  1  and  2  located  in  LaSalle  County, 
Illinois. 

The  amendment  would  revise 
Technical  Specifications  3.3.7.7.  3/4.3.7.7 
and  Technical  Specifications  Table 
4.3.1.1-1  to  permit  the  use  of  functioning 
channels  of  the  traversing  Incore  Probe 
(TIP)  System  (five  independent  neutron 
detection  units]  when  one  or  more  of  the 


TIP  measurement  locations  are 
inaccessible  or  inoperable^  due  to 
system  malfunction,  in  accordance  with 
the  licensee's  application  for 
amendment  dated  September  4, 1987. 
This  will  allow  continued  operation 
utilizing  operable  TIP  measurement 
location  data  for  required  local  power 
range  monitor  recalibrations  and  core 
thermal  power  monitoring  and  use  of 
substitute  TIP  data  from  symetric 
locations  or  from  computer  modeling  to 
be  used  as  an  input  to  the  station's 
process  computer. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  January  7, 1988.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petiton  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  haa  filed  a  petition  for 
leave  to  intervene  oc  who  has  been 


admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-«700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Daniel 
R.  Muller:  Petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  die 
General  Counsel — Bethesda,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Michael 
Miller,  Isham,  Lincohi,  and  Beale,  One 
First  National  Plaza,  42nd  Floor, 
Chicago,  Illinois  60603,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 


Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  4, 1987, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street,  NW.,  Washington, 
D.C.,  and  at  the  Public  Library  of  Illinois 
Valley  Community  College,  Rural  Route 
No.  1,  Oglesby,  Illinois  61348. 

Dated  at  Bethesda,  Marjland  this  20th  day 
of  November  1987. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  R.  Muller, 

Director.  Project  Directorate  111-2.  Division  of 
Reactor  Projects— III.  IV.  V  and  Special 
Projects. 

|FR  Doc.  87-28130  Filed  12-7-87;  8:45  am] 
BILLING  CODE  75W)-01-M 


(Docket  No.  50-2961 

Nebraska  Public  Power  District, 
(Cooper  Nuclear  Station);  Exemption 

I 

Nebraska  Public  Power  District  (the 
licensee)  is  the  holder  of  FaciUty 
Operating  License  No.  DPR-46  that 
authorizes  operation  of  the  Cooper 
Nuclear  Station  (the  facility)  at  a  steady 
state  reactor  power  level  not  in  excess 
of  2381  megawatts  thermal.  The  facility 
is  a  boiling  water  reactor  (BWR)  located 
at  the  licensee's  site  in  Nemaha  County, 
Nebraska.  The  license  provides,  among 
other  things,  Uiat  the  facility  is  subject 
to  all  rules,  regulations  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

n 

Section  50.54(w)(l)  of  10  CFR  Part  50 
was  recently  amended  to  require  that 
the  licensees  of  nuclear  power  reactors 
maintain  a  minimum  insurance  coverage 
for  operating  nuclear  power  plants  in 
the  sum  of  $1.06  billion.  The  new 
requirements  became  effective  on 
October  5. 1987  and  the  regulations 
provide  for  a  60  day  grace  period  in 
which  a  licensee  could  comply  with  the 
requirements. 

By  letter  dated  October  2. 1987.  the 
licensee,  by  its  attorney,  requested  a 
schedular  exemption  from  the 
requirements  of  amended  10  CFR 
50.54(w)  until  a  satisfactory  final  order 
from  a  state  or  Federal  court  has  been 
obtained  and  the  licensee  is  able  to 
obtain  the  necessary  insurance  policies 
from  Nuclear  Electric  Insurance  Limited 
(NEIL).  Currently,  the  licensee  maintains 
$585  million  of  property  insurance 


obtained  through  American  Nuclear 
Insurers  and  the  Mutual  Atomic  Energy 
Reinsurance  Pool.  The  only  source  of 
additional  insurance  to  comply  with  the 
Commission's  new  regulations  is  NEIL. 
However,  NEIL  is  a  mutual  company 
and  under  the  provisions  of  the 
Nebraska  Constitution,  as  interpreted  by 
the  Nebraska  Supreme  Court,  there  is 
considerable  doubt  as  to  whether  the 
licensee  may  lawfully  purchase 
insurance  from  NEIL.  In  an  effort  to 
satisfy  the  limitations  of  Nebraska  law, 
effective  on  March  29. 1985,  NEIL 
amended  its  charter  and  by-laws, 
together  with  a  proposal  to  issue 
appropriate  policy  endorsements.  Based 
upon  NEIL'S  actions,  the  licensee 
submitted  an  application  to  NEIL  for 
decontamination  and  property 
insurance.  By  letter  from  NEIL  dated 
June  28, 1985,  the  licensee  was  advised 
N'EIL  would  not  issue  a  policy  to  the 
licensee  until  the  licensee  had  secured  a 
declaratory  judgment  from  the  Nebraska 
Supreme  Court  that  non-voting 
membership  in  NEIL  and  the  issuance  of 
policies  with  appropriate  endorsements 
would  not  violate  the  Nebraska 
Constitution.  On  July  1, 1985,  the 
licensee,  jointly  with  the  Omaha  Public 
Power  District  (the  Districts), 
commenced  an  action  for  a  declaratory 
judgment  in  the  District  Court  of 
Lancaster  County,  Nebraska.  The 
District  Court  issued  its  decision  on 
December  1, 1988  in  which  it  declined  to 
grant  a  declaratory  judgment.  The 
Districts  have  appealed  the  ruling  of  the 
District  Court  to  the  Nebraska  Supreme 
Court  where  the  matter  currently  is 
pending.  In  the  event  the  Nebraska 
Supreme  Court  ultimately  refuses  to 
grant  a  declaratory  judgment  that  the 
Districts  may,  consistent  with  Nebraska 
law,  purchase  insurance  from  NEIL,  the 
Districts  assert  they  plan  to  commence 
an  action  for  a  declaratory  judgment  in 
the  United  States  District  Court  in 
Nebraska  and  ask  the  Federal  court  to 
declare  that  the  Commission's  new 
regulations  preempt  any  provisions  of 
the  Nebraska  Constitution. 

in 

The  NRC  staff  has  reviewed  the 
licensee's  request  for  a  schedular 
exemption  from  the  amended 
requirements  of  10  CFR  50.54(w)(l).  The 
licensee  has  asserted,  and  the 
Commission  has  found,  52  FR  28966,  that 
it  is  unable  to  provide  equivalent 
protection  in  heu  of  purchasing  the  NEIL 
coverage.  NEIL  coverage  cannot  be 
secured  until  a  satisfactory  final  order 
from  either  a  state  or  Federal  court  is 
obtained.  For  these  reasons,  the  staff 
finds  that  the  licensee  has  shown  good 
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cause  for  the  requested  schedular 
exemption  from  the  requirements  of 
amended  10  CFR  50.54(w)|l).  However, 
the  staff  does  not  believe  the  exemption 
should  be  for  an  indeRnite  period. 
Accordingly,  the  requested  schedular 
exemption  is  acceptable  for  a  period  of 
one  year  from  December  5. 1987.  If  an 
appropriate  state  or  Federal  court  order 
has  not  been  obtained  by  such  date,  the 
staff  would  give  consideration  to  a  new 
application  for  an  exemption. 

rv 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a)(1),  this  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  further 
determines  that  special  circumstances, 
as  provided  in  10  CFR  50.12(a)(2)(v),  are 
justifying  the  exemption.  The  licensee 
has  been  making,  and  continues  to 
n^.ake,  a  good  faith  effort  to  secure  the 
necessary  state  or  Federal  court  order. 
Upon  securing  the  necessary  court 
order,  the  licensee  intends  to  purchase 
the  insurance  policy  from  NEIL  which 
would  put  it  in  compliance  with  the  new 
requirements  of  10  CFR  50.54(w)(l). 

Accordingly,  the  Commission  hereby 
grants  an  exemption,  as  described  in 
Section  III  above,  from  §  50.54(w)(l)  of 
10  CFR  Part  50  to  extend  the  date  for 
acquiring  the  full  amount  of  property 
insurance  required  by  the  Commission's 
regulations  to  no  later  than  one  year 
from  December  5, 1987.  i 

Pursuant  to  10  CFR  51.32,  the     ! 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(52  FR  45881). 

This  exemption  is  effective  upon  issuance. 

For  the  Nuclear  Regulatory  Commission. 
Gaiy  Holahan. 

Acting  Director.  Division  of  Reactor 
Projects— III.  IV,  V  and  Special  Proje^ 
Office  of  Nuclear  Reactor  Regulation. 

Dated  at  Bethesda.  Maryland,  this 
December  2. 1987. 

(FR  Doc.  87-28131  Filed  12-7-87;  8:45  jun] 
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(Docket  No.  S0-2S51 

Omalta  Public  Power  District  (Fort 
CattKNm  Station,  Unit  1);  Exemption 

I  I 

Omaha  Public  Power  District  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-W  that 
authorizes  operation  of  the  Fort  Calhoun 
Station,  Unit  1  (the  facility)  at  a  steady 


state  reactor  power  level  not  in  excess 
of  1500  megawatts  thermal.  The  facility 
is  a  pressurized  water  reactor  (PWR) 
located  at  the  licensee's  site  in 
Washington  County,  Nebraska.  The 
license  provides,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

II 

Section  50.54(w)(l)  of  10  CFR  Part  50 
was  recently  amended  to  require  that 
the  licensees  of  nuclear  power  reactors 
maintain  a  minimum  insurance  coverage 
for  operating  nuclear  power  plants  iri 
the  sum  of  $1.06  billion.  The  new 
requirements  became  effective  on 
October  5, 1987  and  the  regulations 
provide  for  a  60  day  grace  period  in 
which  a  licensee  could  comply  with  the 
requirements. 

By  letter  dated  October  2. 1987,  the 
licensee,  by  its  attorney,  requested  a 
schedular  exemption  from  the 
requirements  of  amended  10  CFR 
50.54(w)  until  a  satisfactory  fmal  order 
from  a  state  or  Federal  court  has  been 
obtained  and  the  licensee  is  able  to 
obtain  the  necessary  insurance  policies 
from  Nuclear  Electric  Insurance  Limited 
(NEIL).  Currently,  the  licensee  maintains 
$585  million  of  property  insurance 
obtained  through  American  Nuclear 
Insurers  and  the  Mutual  Atomic  Energy 
Reinsurance  Pool.  The  only  source  of 
additional  insurance  to  comply  with  the 
Commission's  new  regulations  is  NEIL 
I  lowever,  NEIL  is  a  mutual  company 
and  under  the  provisions  of  the 
Nebraska  Constitution,  as  interpreted  by 
the  Nebraska  Supreme  Court,  there  is 
considerable  doubt  as  to  whether  the 
licensee  may  lawfully  purchase 
insurance  from  NEIL  In  an  effort  to 
satisfy  the  limitations  of  Nebraska  law. 
effective  on  March  29, 1985,  NEIL 
amended  its  charter  and  by-laws, 
together  with  a  proposal  to  issue 
appropriate  policy  endorsements.  Based 
on  NEIL'S  actions,  the  licensee 
submitted  an  application  to  NEIL  for 
decontamination  and  property 
insurance.  By  letter  from  NEIL  dated 
June  28, 1985,  the  licensee  was  advised 
NEIL  would  not  issue  a  policy  to  the 
licensee  until  the  licensee  had  secured  a 
declaratory  judgment  from  the  Nebraska 
Supreme  Court  that  non-voting 
membership  in  NEIL  and  the  issuance  of 
policies  with  appropriate  endorsements 
would  not  violate  the  .Nebraska 
Constitution.  On  July  1, 1985,  the 
licensee,  jointly  with  Nebraska  Public 
Power  District  (the  Districts), 
commenced  an  action  for  a  declaratory 
judgment  in  the  District  Court  of 
Lancaster  County,  Nebraska.  The 
District  Court  issued  its  decision  on 


December  1, 1986  in  which  it  declined  to 
grant  a  declaratory  judgment.  The 
Districts  have  appealed  the  ruling  of  the 
District  Court  to  the  Nebraska  Supreme 
Court  where  the  matter  currently  is 
pending.  In  the  event  the  Nebraska 
Supreme  Court  ultimately  refuses  to 
grant  a  declaratory  judgment  that  the 
Districts  may,  consistent  with  Nebraska 
law,  purchase  insurance  from  NEIL  the 
Districts  assert  they  plan  to  commence 
an  action  for  a  declaratory  judgment  in 
the  United  States  District  Court  in 
Nebraska  and  ask  the  Federal  court  to 
declare  that  the  Commission's  new 
regulations  preempt  any  provisions  of 
the  Nebraska  Constitution. 

Ill 

The  NRC  staff  has  reviewed  the 
licensee's  request  for  a  schedular 
exemption  from  the  amended 
requirements  of  10  CFR  50.54(w)(l}.  The 
licensee  has  asserted,  and  the 
Commission  has  found,  52  FR  28966,  that 
it  is  unable  to  provide  equivalent 
protection  in  lieu  of  purchasing  the  NEIL 
coverage.  NEIL  coverage  cannot  be 
secured  until  a  satisfactory  final  order 
from  either  a  state  or  Federal  court.  For 
these  reasons,  the  staff  fmds  that  the 
licensee  has  shown  good  cause  for  the 
requested  schedular  exemption  from  the 
requirements  of  amended  10  CFR 
50.54(w)(l).  However,  the  staff  does  not 
believe  the  exemption  should  be  for  an 
indefinite  period.  Accordingly,  the 
requested  schedular  exemption  is 
acceptable  for  a  period  of  one  year  from 
December  5, 1987.  If  an  appropriate  state 
or  Federal  court  order  has  not  been 
obtained  by  such  date,  the  staff  would 
give  consideration  to  a  new  application 
for  an  exemption. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a)(1),  this  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  further 
determines  that  special  circumstances, 
as  provided  in  10  CFR  50.12(a)(2)(v).  are 
present  justifying  the  exemption.  The 
licensee  has  been  making,  and  continues 
to  make,  a  good  faith  effort  to  secure  the 
necessary  state  or  Federal  court  order. 
Upon  securing  the  necessary  court 
order,  the  licensee  intends  to  purchase 
the  insurance  policy  from  NEIL  which 
would  put  it  in  compliance  with  the  new 
requirements  of  10  CFR  50.54(w)(l). 

Accordingly,  the  Commission  hereby 
grants  an  exemption,  as  described  in 
Section  III  above,  from  §  50.54(w)(l)  of 
10  CFR  Part  50  to  extend  the  date  for 
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acquiring  the  full  amount  of  property 
insurance  required  by  the  Commission's 
regulations  to  no  later  than  one  year 
from  December  5, 1987. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(52  FR  45881).  This  exemption  is 
effective  upon  issuance. 

For  the  Nuclear  Regulatory  Commission. 
Gary  Holahan, 

Acting  Director,  Division  of  Reactor 
Projects— III  IV,  V  and  Special  Projects. 
Office  of  Nuclear  Reactor  Regulation. 

Dated  at  Betfaesda.  Maryland  this 
December  2. 1987. 

(FR  Doc.  87-28132  Filed  12-7-87;  8:45  amj 

BIUJNQ  COM  TSn-Ot-H 


[Dodwt  No.  50-346] 

Consideration  of  iaatiance  of 
Amendmsnt  To  FacUitats  Operating 
License  and  Opportunity  for  Prior 
Hearing;  Toledo  Edison  Co.  and  the 
Cleveiand  Electric  Illuminating  Ca 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3, 
issued  to  the  Toledo  Edison  Company 
and  the  Cleveland  Electric  Illuminating 
Company  (the  licensees),  for  operation 
of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  located  in  Ottawa 
County,  Ohio. 

The  proposed  amendment  would 
revise  the  provisions  in  the  Davis-Besse 
Nuclear  Power  Station.  Unit  No.  1, 
Technical  SpeciHcations  (TSs)  relating 
to  Safety  Systems  Instrumentation  and 
Containment  Isolation  Valves  in 
accordance  with  Toledo  Edison 
Company's  application  dated  October 
27, 1987.  Specifically,  the  proposed 
amendment  would:  (1)  Revise  TS  section 
3/4.3.2,  Table  3.3-5,  to  delete  reference 
to  the  Makeup  System  as  containing 
valves  which  receive  a  Safety  Features 
Actuation  Signal  (SFAS),  and  (2)  revise 
TS  section  3/4.6.3,  Table  3.6-2,  to  delete 
containment  isolation  valve  MU  33 
(Penetration  19)  from  section  A  of  the 
table  and  add  valves  MU  6422 
(Penetration  19)  and  MU  6421 
(Penetration  50)  to  section  C  of  the  table. 
(Valve  MU  33  is  redesignated  as  MU 
6422). 

The  proposed  modifications  will 
provide  for  enhanced  capability  for  feed 
and  bleed  cooling  of  the  Davis-Besse 
Nuclear  Power  Station. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Enei^y  Act  of  1954.  as  amended 


(the  Act)  and  the  Commission's 
regulations. 

By  January  7, 1988,  the  licensees  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conJFerence  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 


supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
particiate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  shall  be  filed  with  the 
Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Martin 
J.  Virgilio:  (Petitioner's  name  and 
telephone  number);  (date  Petition  was 
mailed);  (plant  name);  and  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel-Bethesda.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  and  to  Gerald  Chamoff,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge. 
2300  N  Street  NW..  Washington,  DC 
20037,  attorney  for  the  licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  27, 1987, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street,  NW.  Washington, 
DC,  and  at  the  University  of  Toledo 
Library,  Documents  Department.  2801 
Bancroft  Avenue,  Toledo,  Ohio  43606. 

Dated  at  Bethesda,  Mar>'land.  this  1st  day 
of  December.  1987. 
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For  the  Nuclear  Regulatory  Commission. 
Albert  W.  De  Agazio. 
Project  Manager,  Project  Directorate  IIf-1, 
Division  of  Reactor  Projects— III  IV,  Vp 
fipecial  Projects. 
|FR  Doc.  87-28133  Filed  12-7-87;  8:45  am) 

BIUJNG  CODE  7SM-01-M 


Advisory  Committee  on  ttie  INedical 
Uses  of  Isotopes;  lAeeting 

agency:  Nuclear  Regulatory 

Commission. 

ACnON:  Notice  of  meeting. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  planned  a  ' 
meeting  of  the  Advisory  Committee  on 
the  Medical  Uses  of  Isotopes  ( ACMUI) 
to  discuss  quality  assurance  in  radiation 
therapy  and  other  issues  pertaining  to 
the  medical  use  of  byproduct  material. 
Date  and  Time  of  Meeting:  Tuesday, 
January  26, 1988.  at  9:00  a.m. 

Location:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD. 
FOR  FURTHER  INFORMATION  CONTACT! 
Norman  L.  McElroy,  Material  Licensing 
Branch  396-SS,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
telephone  (301)  427-4108. 
SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Regulatory  Commission  is 
proposing  to  amend  its  regulations 
concerning  the  medical  use  of  byproduct 
material  to  require  its  medical  licensees 
to  implement  certain  quality  assurance 
steps  designed  to  reduce  the  chance  and 
severity  of  therapy  misadministrations. 
This  proposed  action  is  necessary  to 
provide  better  patient  safety  and  a  basis 
for  enforcement  action  in  cases  of 
therapy  misadministration.  The    | 
proposed  regulations  would  primarily 
affect  hospitals,  clinics,  and  individual 
physicians. 

The  proposed  rule  was  published  in 
the  Federal  Register  on  October  2. 1987 
(52  PR  36942).  The  NRC  is  also 
requesting  comments  on  the  need  for  a 
comprehensive  quality  assurance 
program  requirement.  This  request  was 
also  published  in  the  Federal  Re^ster  on 
October  2, 1987  (52  PR  36949). 

The  purpose  of  the  meeting  is  to 
obtain  ACMUI  and  public  comment  on 
the  following  topics: 

•  The  quality  assurance  notices 

•  The  quality  assurance  activities  of 
scientific  and  professional  organizations 

•  Alternatives  for  improved 
regulatory  oversight  of  the  medical  use 
of  byproduct  material 

•  Regulatory  issues  that  may  need  to 
be  addressed  in  the  future 

Other  topics  may  be  discussed  if  time 
permits. 


Conduct  of  the  Meeting:  Mr.  Richard 
Cunningham,  Director,  Division  of 
Industrial  and  Medical  Nuclear  Safety, 
U.S.  Nuclear  Regulatory  Commission, 
will  serve  as  Chairman  at  the  meeting. 
Mr.  Cunningham  will  conduct  the 
meeting  in  a  manner  that  will  facilitate 
the  orderly  conduct  of  business. 

The  following  procedures  apply  to  ■ 
public  participation  in  the  meeting. 

1.  Persons  who  want  to  make  oral 
statements  should  inform  Mr. 
Cunningham  in  writing  by  Tuesday, 
January  5, 1988.  Statements  must  pertain 
to  the  topics  at  hand.  The  Chairman  will 
rule  on  requests  to  make  oral 
statements.  Opportunity  for  members  of 
the  public  to  make  oral  statements, 
within  the  time  available,  will  be  based 
on  the  chronological  order  in  which 
requests  are  received.  In  general,  oral 
statements  should  be  limited  to 
approximately  5  minutes.  Oral 
statements  may  be  supplemented  by 
detailed  written  statements  for  the 
record.  Rulings  and  time  allotments  may 
be  obtained  by  calling  Mr.  Cunningham 
at  (301)  427-4485  between  9:00  a.m.  and 
5:00  p.m.  EST  on  Tuesday,  January  19, 
1988. 

2.  At  the  meeting,  questions  may  be 
asked  only  by  Committee  members, 
NRC  consultants,  and  NRC  staff. 

3.  The  transcript  of  the  meeting  and 
written  comments  will  be  available  for 
inspection,  and  copying  for  a  fee.  at  the 
NRC  Public  Document  Room,  1717  H 
Street  NW..  Washington,  DC  20555  on  or 
about  February  29, 1988. 

4.  Seating  for  the  public  will  be  on  a 
first  come-first  served  basis. 

The  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  section 
161a).  Federal  Advisory  Committee  Act 
(Pub.  L  92-45).  Executive  Order  11769, 
and  the  Commission's  regulations  in 
Title  10,  Code  of  Federal  Regulations, 
Part  7. 

Dated  at  Washington,  DC,  this  3rd  day  of 
December  1987. 

For  the  Nuclear  Regulatory  Commission. 
lohn  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  87-28135  Filed  12-7-67;  8:45  amj 

BH.UNO  COOC  7590-01-M 


Privacy  Act  of  1974;  Report  of  New 
System  of  Records 

aoency:  Nuclear  Regulatory 

Commission. 

action:  Establishment  of  new  system  of 

records. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
establish  a  new  system  of  records. 


NRC-35,  Drug  Testing  Program 
Records— NRC,  in  response  to  the 
mandate  in  Executive  Order  12564, 
"Drug-Free  Federal  Workplace,"  that 
President  Reagan  signed  on  September 
15. 1988.  Because  the  NRC  has  a  major 
responsibility  for  protecting  the  health 
and  safety  of  the  public  and  the  national 
security,  it  is  strongly  committed  to  the 
goal  of  establishing  and  maintaining  a 
work  environment  that  is  free  from  the 
ill  effects  of  drug  abuse. 

DATES:  The  proposed  new  system  of 
records  will  take  effect  without  further 
notice  on  January  7, 1988.  unless 
comments  received  on  or  before  that 
date  cause  a  contrary  decision.  If,  based 
on  NRC's  review  of  comments  received, 
changes  are  made.  NRC  will  publish  a 
new  final  notice. 

ADDRESSES:  Send  comments  to  the 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Comments  may  be  hand 
delivered  to  Room  1121, 1717  H  Street, 
NW.,  Washington.  DC.  between  7:30 
a.m.  and  4:15  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  J.  Brady.  Director,  Division  of 
Security.  Office  of  Administration  and 
Resources  Management,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Telephone:  301-492-4100. 

SUPPLEMENTARY  INFORMATION:  The  NRC 

drug  testing  program  is  being 
established  in  accordance  with  section  3 
of  the  September  15. 1986,  Executive 
Order  12564  of  the  President  of  the 
United  States  and  the  Office  of 
Personnel  Management  guidelines  in 
FPM  Letter  792-17.  issued  on  November 

28. 1986.  and  FPM  Letter  792-17.  issued 
on  March  9. 1987. 

A  report  for  this  proposed  new  system 
of  records,  required  by  5  U.S.C.  552a  (o). 
as  implemented  by  Office  of 
Management  and  Budget  Circular  A-130. 
was  sent  to  the  President  of  the  Senate, 
the  Speaker  of  the  House  of 
Representatives,  and  the  Office  of 
Management  and  Budget  on  September 

14. 1987.  with  a  request  for  an  expedited 
30-day  review. 

The  comment  period  expired  on 
October  14, 1987.  The  NRC  received  one 
letter  of  comment  from  Congress,  which 
took  issue  with  the  NRC's  proposed 
external  routine  use.  The  commenter 
stated  that  inclusion  of  all  six  routine 
uses — five  internal  and  one  external — 
was  "inappropriate  and  inconsistent 
with  the  statute."  After  careful  review  of 
the  comments  and  consultation  with  the 
Congressional  staff,  the  NRC  agrees 
with  the  comment  and  is  dropping  the 
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external  routine  use,  while  retaining  the 
proposed  internal  uses. 

1.  The  following  new  system  of 
records,  NRC-35,  Drug  T^'sting  Progam 
Records — NRC,  is  being  proposed  for 
adoption  by  the  NRC. 

NRC-35 

SYSTEM  NAME: 

Drug  Testing  Program  Records — NRC. 

SYSTEM  LOCATION: 

Primary  system:  Division  of  Security, 
Office  of  Administration  and  Resources 
Management,  7735  Old  Georgetown 
Road,  Bethesda,  Maryland. 

Duplicate  systems:  Duplicate  systems 
may  exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  1,  Parts  1 
and  2;  and  at  contractor  testing 
laboratories  and  collection/evaluation 
facilities. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  including  NRC  employees, 
employment  applicants,  consultants, 
and  contractors. 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

These  records  contain  information 
regarding  results  of  the  drug  testing 
program;  requests  for  and  results  of 
initial,  confirmatory  and  follow-up 
testing,  if  appropriate:  additional 
information  supplied  by  NRC 
employees,  employment  applicants, 
consultants,  or  contractors  in  challenge 
to  positive  test  results;  and  written 
statements  or  medical  evaluations  of 
attending  physicians  and/or  information 
regarding  prescription  or 
nonprescription  drugs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

a.  Executive  Order  12564;  September 
15, 1986; 

b.  Pub.  L.  100-71.  "Supplemental 
Appropriations  for  the  Homeless  Act  of 
1987,"  Amendment  No.  416,  July  11, 1987. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used  by  the  Division  of  Security  and 
NRC  management: 

a.  To  identify  substance  abusers 
within  the  agency; 

b.  To  initiate  counselling  and/or 
rehabilitation  programs; 

c.  To  take  personnel  actions; 

d.  To  take  personnel  security  actions; 
and 


e.  For  statistical  purposes. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  in 
file  folders,  on  index  cards,  and  on 
computer  printouts  for  documentary 
information.  Specimens  are  maintained 
in  appropriate  environments. 

RETRIEVABILrrV: 

Records  are  indexed  and  accessed  by 
name,  social  security  account  number, 
testing  position  number,  specimen 
number,  drug  tesfing  laboratory 
accession  number,  or  a  combination 
thereof. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  is 
limited  to  those  persons  whose  official 
duties  require  such  access,  with  records 
maintained  and  used  with  the  highest 
regard  for  personal  privacy.  Records  in 
the  Division  of  Security  are  stored  in  an 
approved  security  container  under  the 
immediate  control  of  the  Director. 
Division  of  Security,  or  designee. 
Records  at  other  NRC  locations  and  in 
laboratory/collection/evaluation 
facilities  will  be  stored  under 
appropriate  security  measures  so  that 
access  is  limited  and  controlled. 

RETENTION  AND  DISPOSAL: 

a.  Test  results,  whether  negative  or 
positive,  and  other  drug  screening 
records  filed  in  the  Division  of  Security 
or  at  the  locations  listed  in  Addendum  I, 
Parts  1  and  2,  will  be  retained  and 
retrieved  as  indicated  under  the 
Retrievability  category.  When  an 
individual  terminates  employment  or  a 
contractual/consultant  relationship  with 
the  NRC,  negative  test  results  will  be 
destroyed  by  shredding,  or  by  other 
approved  disposal  methods.  Positive 
test  results  will  be  maintained  through 
the  administrative/judicial  disposition 
and/or  appeal  rights  of  the  tested  party, 
at  which  time  they  will  be  destroyed  by 
shredding,  or  by  other  approved 
disposal  methods. 

b.  Test  results,  whether  negative  or 
positive,  on  file  in  contractor  testing 
laboratories,  will  be  maintained  for  a 
minimum  of  two  years  in  the 
laboratories;  or,  upon  instructions 
provided  by  the  Division  of  Security, 
will  be  transferred  to  the  Division  of 
Security  when  the  contract  is  terminated 
or  whenever  an  individual,  previously 
subjected  to  urinalysis  by  the 
laboratory,  terminates  employment  or  a 
contractual/consultant  relationship  with 
the  NRC.  Records  received  form  the 


laboratqries  by  the  Division  of  Security 
will  be  incorporated  into  other  records 
in  the  system  or,  if  the  individual  has 
terminated,  those  records  reflecting 
negative  test  results  will  be  destroyed 
by  shredding,  or  by  other  approved 
disposal  methods.  Positive  test  results 
will  be  maintained  through  the 
administrative/judicial  disposition  and/ 
or  appeal  rights  of  the  tested  party,  at 
which  time  they  will  be  destroyed  by 
shredding,  or  by  other  approved 
disposal  methods. 

c.  Negative  specimens  will  be 
destroyed  according  to  laboratory/ 
contractor  procedures. 

d.  Positive  specimens  will  be 
maintained  through  the  administrative/ 
judicial  disposition  and/or  appeal  rights 
of  the  tested  party. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Security,  Office 
of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 

NOTIFICATION  PROCEDURE: 

Director,  Division  of  Rules  and 
Records,  Office  of  Administration  and 
Resources  Management,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555. 

RECORDS  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

NRC  employees,  employment 
applicants,  consultants,  and  contractors 
who  have  been  identified  for  drug 
testing,  who  have  been  tested,  or  who 
have  admitted  abusing  drugs  prior  to 
being  tested;  physicians  making 
statements  regarding  medical 
evaluations  and/or  authorized 
prescriptions  for  drugs;  NRC  contractors 
for  processing,  including  but  not  limited 
to,  specimen  collection,  laboratories  for 
analysis,  and  medical  evaluations;  and 
NRC  staff  administering  the  drug  testing 
program  to  ensure  the  achievement  of  a 
drug-free  workplace. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

Pursuant  to  5  U.S.C.  552a(k)(5).  the 
Commission  has  exempted  portions  of 
this  system  of  records  from  5  U.S.C. 
552a(c)(3),  (d),  (e)(1),  (e)(4)(G),  (H),  and 
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(I),  and  (f).  The  exemption  rule  is 
contained  in  10  CFR  9.95  of  the  NRC 
regulations. 

Dated  at  Betheada,  MD.  this  1st  day  ol 
December  1987. 

For  the  Nuclear  Regulatory  Commission 
lames  M.  Taylor, 

Acting  Executive  Director  for  Operations. 
(FR  Doc.  87-28221  Filed  12-7-67;  8:45  art) 

MUMS  COOC  7SW-01-M 


DEPARTMENT  OF  STATE 

(PuMic  Notice  CM-«/1136 

Study  Group  5  of  ttie  U.S.  Organization 
for  tlM  International  Radio 
Consultative  Committee  (CCIR); 
Meeting 

The  Department  of  State  announces 
that  Study  Group  5  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  on  January  7. 1988  in  Room  CR  11-6 
at  the  Engineering  Center  of  the 
University  of  Colorado.  Boulder, 
Colorado.  The  meeting  will  begin  at  5;00 
p.m. 

Study  Group  5  deals  with  propagation 
of  radio  waves  (including  radio  noise)  at 
the  surface  of  the  earth,  through  the  non- 
ionized  regions  of  the  earth's 
atmosphere,  and  in  space  where  the 
effect  of  ionization  is  negligible.  The 
purpose  of  the  meeting  will  be  to  discuss 
plans  for  the  international  meeting  of 
Study  Group  5  in  1988  and  procedures 
for  review  of  input  documents  from 
other  administrations. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Requests  for  further 
information  should  be  directed  to  Mr. 
Richard  Shrum,  Slate  Department, 
Washington,  DC  20520:  telephone  (202) 
647-2592. 

Dated:  November  30. 1987. 
Richard  E.  Shrum, 

Chairman.  U.S.  CCIR  National  Coniniiiti 
FR  Doc.  87-28093  Filed  12-7-87;  8:45  a^| 
BUXIN6  CODE  4710-«7-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  SutMnitted  to  0MB  for 
Review 

Date:  December  2, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
8ubmi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury.  Room  2224, 
15th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New. 
Form  Number:  8697. 

Type  of  Review:  New  Collection. 

Title:  Interest  Computation  Under  the 
Look-Back  Method  for  Completed  Long- 
Term  Contracts. 

Description:  Taxpayers  required  to 
account  for  all  or  part  of  any  long-term 
contract  entered  into  after  February  28, 
1986,  under  the  percentage  of  completion 
method  must  use  Form  8697  to  compute 
and  report  interest  due  or  to  be  refunded 
under  International  Revenue  Code 
section  460(b)(3).  IRS  uses  Form  8697  to 
determine  if  the  interest  has  been 
figured  correctly. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Burden:  6,799  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW..  Washington,  DC  20224. 

Clearance  Officer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  87-28076  Filed  12-7-87;  8:45  am] 
NLLING  CODE  4aiO-2S-M 
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Date:  December  2, 1967. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
2224.  Main  Treasury  Building.  15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0805. 

Form  Number:  5472. 

Type  of  Review:  Resubmission. 

Title:  Information  Return  of  a  Foreign 
Owned  Corporation. 

Description:  Form  5472  is  used  to 
report  the  activities  between  domestic 
corporations  and  foreign  corporations 
that  have  a  trade  or  business  in  the  U.S. 
and  that  are  owned  by  foreign  persons. 
The  form  is  used  to  report  the  activities 
between  the  foreign  owned  foreign 
corporation  and  foreign  persons  related 
to  the  activities.  The  IRS  uses  Form  5472 
to  determine  if  there  are  any  income  tax 
liabilities  for  the  persons  related  to  the 
activity. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Burden:  340,421  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535,4297,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OM3  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  87-28077  Filed  12-7-87;  8:45  am) 
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COUNCIL  ON  ENVIRONMENTAL  OUALrfY: . 

DATE,  TIME,  PLACE:  Wednesday, 
December  16, 1987,  2:00  p.m.,  Council  on 
Environmental  Quality  Conference 
Room,  First  Floor.  722  Jackson  Place, 
NW.,  Washington.  DC  20503. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: . 

1.  The  Council  on  Environmental  Quality 
has  held  a  series  of  public  meetings  on  the 
issues  of  stratospheric  ozone  depletion  and 
global  warming.  To  date,  the  Council  has 
heard  from  experts  concerning  the  scientific 
aspects  of  the  problem  and  the  human  health 
and  biological  impacts. 

At  this  meeting,  the  CouncI  will  be  hearing 
from  Dr.  Robert  C.  Worrest,  Professor  (Senior 
Researcher),  Orgeon  State  University.  Dr. 
Worrest  will  be  addressing  the  aquatic 
impacts  of  stratospheric  ozone  depletion  and 
global  warming. 

2.  Other  matters  may  be  discussed. 

FOR  FURTHER  INFORMATION  CONTACT 

Lucinda  Low  Swartz,  Deputy  General 
Counsel,  Council  on  Environmental 
Quality.  722  Jackson  Place.  NW.. 
Washington,  DC  20503;  Telephone:  (202) 
395-5754.. 

A.AlanHiU. 

Chairman. 

[FR  Doc.  87-28210  Filed  12-4-87;  2:51  pm] 

BILUNG  CODE  3125-01-M 

FEDERAL  COMMUNICATIONS  COMMISSION 

December  3. 1987. 

FCC  To  Hold  Open  Commission 
Meeting,  Thursday,  December  10. 1987 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  December  10, 1987,  which  is 
scheduled  to  conmience  at  9:30  a.m.,  in 
Room  856.  at  1919  M  Street.  NW.. 
Washington.  DC. 

Agenda,  Item  No.,  and  Subject 

Common  Carrier — 1 — ^Title:  In  the  Matter  of 
Inquiry  into  Policies  to  be  followed  in  the 
Authorization  of  Common  Carrier  Facilities 
to  Meet  Caribbean  Region 
Telecommunications  Needs  During  the 
1985-1995  Period.  Summary:  The 
Commission  will  consider  whether  to  adopt 
a  Report  and  Order  concerning  the 
authorization  of  a  Transcaribbean  digital 
optical  fiber  cable  linking  Florida,  Puerto 


Rico.  Jamaica,  the  Dominican  Republic  and 
Colombia. 

Common  Carrier — 2 — ^Title:  Basic  Exchange 
Telecommunications  Radio  Service. 
Summary:  The  Commission  will  consider 
whether  to  adopt  changes  to  Part  22  of  its 
rules  to  allow  the  use  of  certain  frequencies 
for  the  provision  of  a  Basic  Exchange 
Telecommunications  Service  (BETRS). 

Common  Carrier — 3 — ^Title:  Comsat  Rate 
Investigation  CC  Docket  Nos.  80-634  and 
85-268.  Summary:  The  Commission  will 
consider  a  Memorandum  Opinion  and 
Order  addressing  petitions  for 
reconsideration  of.  and  Comsat's  response 
to,  the  Common  Carrier  Bureau's  Order  to 
Show  Cause  in  the  Comsat  Rate 
Investigation.  CC  Docket  Nos.  80-634  and 
85-268. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence.  Office  of  Public 
Affairs,  telephone  number  (202)  632- 
5050. 

Issued:  December  3. 1987. 
Federal  Communications  Commission. 
William ).  Tricarico, 
Secretary: 
(FR  Doc.  87-28206  Filed  12-4-87;  1:52  pm) 

BILUNG  CODE  •712-01-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

December  2, 1987. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
94-409).  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
TIME  AND  DATE:  December  9. 1987, 10:00 
a.m. 

place:  825  North  Capitol  Street,  NE.. 
Room  9306.  Washington,  DC  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

*Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Lois  D.  Cashell.  Acting 
Secretary.  Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Room. 


Consent  Power  Agenda,  868th  Meeting — 
December  9. 1987,  Regular  Meeting  (10:00 
a.m.) 

CAP-1. 

Project  No.  6568-008,  Delmar  Wagner 
CAP-2. 
Project  No.  2205-007,  Central  Vermont 
Public  Service  Corporation 
CAP-3. 

Project  No.  9231-002,  Scott  Paper  Company 
CAP-4. 
Project  No.  10424-001.  Energy  Alternatives 
Project  No.  10425-001,  Steven  J.  Wright 
CAP-5. 
Project  No.  3195-023.  Sayles  Hydro 
Associates 
CAP-6. 
Project  No.  7266-010.  Colorado  Hydro- 
Power  Corporation 
CAP-7. 
Project  No.  3449-009.  City  of  North  Little 
Rock,  Arkansas 
CAP-8. 
Project  No.  405-021.  Philadelphia  Electric 
Power  Company  and  The  Susquehanna 
Power  Company 
CAP-9. 
Project  Nos.  3285-003  and  004,  Trinity  River 
Authority  of  Texas 
CAP-10. 
Project  No.  3795-003.  Thermalito  Irrigation 
District  and  Table  Mountain  Irrigation 
District 
CAP-11. 

Project  No.  6623-001.  Eric  R.  Jacobson 
CAP-12. 

Project  No.  10057-000,  JDJ  Energy  Company 
CAP-13. 
Project  No.  8468-000,  Clearwater  Hydro 

Limited  Partnership 
Project  No.  8455-000.  ATPAC  Corporation 
CAP-14. 
Project  No.  2756-003,  City  of  Buriington 

Electric  Department 
Project  No.  3101-001,  City  of  Winooski 
Project  No.  9413-001.  Winooski  One 
Partnership 
CAP-15. 
Docket  No.  EL88-1-000.  Indiana  & 
Michigan  Municipal  Distributors 
Association  and  City  of  Auburn,  Indiana 
V.  Indiana  Michigan  Power  Company 
Docket  Nos.  ER88-30-000,  ER88-31-000. 
ER88-32-000,  ER8&-33-000  and  ER88-34- 

000,  Indiana  Michigan  Power  Company 
CAP-16. 

Docket  Nos.  ER87-581-000  and  ER84-705- 

001.  et  al.,  Boston  Edison  Company 
CAP-17, 

Docket  No.  ER87-488-001,  Consolidated 
Edison  Company  of  New  York,  Inc. 

CAP-ia 

Docket  No.  ER87-35-001.  Southern 
California  Edison  Company 
CAP-19. 

Omitted 
CAP-20. 
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Docket  No.  ER8&-645-002.  Boston  Edison 
Company 
CAP-21. 
Docket  No.  ERe7-411-001,  The  Montana 
Power  Company 
CAP-22. 
Docket  Nos.  ER79-97-010.  ER79-97-on  and 
ER79-97-012,  Alamito  Company : 
CAP-23.  J 

Docket  Nos.  EF87-2011-004  and  EFB7-2021- 
002.  United  States  Department  of 
Energy — Bonneville  Power 
Administration 
CAP-24. 

Docket  NO..ER87-593-000.  Central  Hudson 
Gas  &  Electric  Corporation 
CAP-25. 

Docket  No.  ER87-240-001,  Carolina  Power 
&  Light  Company  , 

Consent  Miscellaneous  Agenda         | 

CAM-1. 
Docket  No.  FA85-«3-003.  Long  Island 
Lighting  Company 
CAM-2. 
Docket  No.  FAe6-72-001,  Allegheny 
Generating  Company 
CAM-3. 
Docket  No.  RM87-€-O00,  Fees  for 
Hydroelectric  Project  Applications  to 
Reimburse  Fish  and  Wildlife  Agencies 
CAM-4. 
Docket  No.  RM87-36-001.  Interpretation  of 
Comprehensive  Plans  Under  Section  3  of 
the  Electric  Consumers  Protection  Act 
CAM-5. 
Docket  No.  RM87-34-053,  Regulation  of 
Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol 
CAM-6. 
Docket  No.  RM87-7-001  and  002. 
Compression  Allowances  and  fttitest 
Procedures  Under  NGPA  SectKjn  110 
CAM-7.  1 

Docket  No.  GP87-73-000.  State  of  { 
Louisiana  Departm.ent  of  Natural 
Resources 
CAM-8. 
Docket  No.  GPe7-71-4)0O.  Railroad 
Commission  of  Texas.  Brown  No.  1. 
NGPA  Section  102.  |D  No.  80-45067  and 
HE.  Wilcox  No.  1.  NGPA  Section  108.  ID 
No.  80-44765 
CAM-9. 

Docket  No.  GP86-11-001.  Pogo  Producing 
Company 
CAM-10. 
Docket  No.  IN86-^-003  (Phase  I).  Mobile 
Exploration  and  Producing  North 
America.  Inc. 
CAM-11. 

Docket  No.  RA85-5-0O1.  Little  Aipenca 
Refining  Company 
CAM-12. 

Docket  No.  RO86-6-000.  Erickson  Refining 

Corporation 
Docket  No.  RO86-9-000.  Fuel  Oil  Supply 

Corporation 
Docket  No.  RO85-23-000.  West  Texas 

Marketing  Corporation 
Docket  No.  RO85-20-000.  Benton  Pruet  d/ 

b/a  P&R  Trading  Company 
Docket  No.  RO87-2-000.  RFB  Petroleum, 

Inc. 
Docket  No.  RO87-6-000.  Petrade 
International.  Inc. 


Docket  No.  ROB7-7-000.  Tootle  Petroleum, 

Inc. 
Docket  No.  RO86-22-000.  Mapco 

International.  Inc. 
Docket  No.  RO86-24-000,  William  T.  Tootle 
Docket  No.  RO87-16-000,  Doram  Energy, 

Inc.  and  Damson  Oil  Corporation 
Docket  No.  RO86-27-000,  Traco  Petroleum 

Company 
Docket  No.  RO87-5-000,  Kaiser  Aluminum 

International  Corporation 
Docket  No.  RO85-21-0e0,  Hudson  Oil 

Company,  Inc. 
Docket  No.  ROB6-26-000,  Beta  Energy 

Corporation  and  James  R.  Blakemore 
Docket  No.  RO86-16-0e0,  Osborne  Energy 

Corporation  and  E.O.  White 
Docket  No.  RO86-4-001,  Knox  Oil  of  Texas, 

Inc.  and  Michael  L.  Reed 
Docket  No.  RO87-12-000,  Corum  Energy 

Corporation 
Docket  No.  RO86-13-000,  Merit  Petroleum, 

Inc. 
Docket  No.  RO87-14-000,  T&M  Petroleum 

Corporation 
Docket  No.  RO87-19-000,  Pel-Star  Energy, 

Inc. 
Docket  No.  RO87-23-O00.  Hideca 

Petroleum  Corporation 
Docket  No.  RO87-24-000,  National 

Hydrocarbons  Group,  Inc. 
Docket  No.  RO87-28-000,  Lantern 

Petroleum  Corporation 

Consent  Gas  Agenda 

CAG-1. 
Docket  No.  RP8ft-25-000,  South  Georgia 
Natural  Gas  Company 
CAG-2. 
Docket  No.  TA88-l-43-0m.  Williams 
Natural  Gas  Company 
CAG-3. 
Docket  No.  TA85-2-37-021.  Northwest 
Pipeline  Corporation 
CAG-4. 
Docket  No.  RP84-82-O02,  Tarpon 
Transmission  Company 
CAG-5. 
Docket  No.  RP86-^5-019,  El  Paso  Natural 
Gas  Company 
CAG-6. 
Docket  No.  RP82-114-012.  Williams 
Natural  Gas  Company  (formerly 
Northwest  Central  Pipeline  Company) 
CAG-7. 
Docket  No.  RP85-177-043.  Texas  Eastern 
Transmission  Corporation 
CAG-8. 
Docket  No.  RP88-1-002.  Bayou  Interstate 
Pipeline  System 
CAG-9. 
Docket  No.  RP82-55-031,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-IO. 
Docket  No.  RP82-55-032,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-11. 

Docket  Nos.  TA87-4-49-O05.  CPa2-487-015. 
et  o/..  TA87-3-49-002  and  TA87-4-49- 
003,  Williston  Basin  Interstate  Pipeline 
Company 
CAG-12. 

Docket  Nos.  TA87-1-37-011,  T.A87-1-37- 
011  and  TA87-1-37-009,  Northwest 
PipeHne  Corporation 
CAG-1 3. 


Omitted. 
CAG-14. 
Docket  Nos.  RP86-63-001  and  RP86- 
114,000,  Southern  Natural  Gas  Company 
CAG-15. 
Docket  No.  RP87-26-O10,  Tennessee  Gas 
Pipeline  Company,  a  Division  of 
Tenneco,  Inc. 
CAG-16. 
Docket  No.  RP87-71-0OT,  Gas  Research 
Institute 
CAG-17. 
Docket  Nos.  ST87-2155-001  and  ST87- 
2229-001.  Seagull  Shoreline  System 
CAG-18. 
Docket  Nos.  RP8&-33-001  and  RP86-91-0C1, 
Midwestern  Gas  Transmission  Company 
CAG-19. 
Docket  Nos.  RMB7-3-000,  et  ai.  and  RP87- 
92-000,  Williston  Basin  Interstate 
Pipeline  Company 
CAG-20. 
Docket  No.  TA87-3-28-000,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-21. 
Docket  No.  RP85-193-003,  North  Penn  Gas 
Company 
CAG-22. 
Docket  No.  RP87-93-0G0,  Columbia  Gas 
Transmission  Corporation 
CAG-23. 
Docket  Nos.  RP85-58-0a0,  RP85-12&-000 
and  RP85-13O-000,  El  Paso  Natural  Gas 
Company 
CAG-24. 

Omitted 
CAG-25. 
Docket  Nos.  CP86-589-002  and  RP86-104- 
003,  Colorado  Interstate  Gas  Company 
CAG-26. 
Docket  No.  RP87^1-000,  Alabama- 
Tennessee  Natural  Gas  Company 
CAG-27. 
Docket  Nos.  ST87-3269-000,  ST87-3271- 
000,  ST84-773-000,  et  oL.  and  ST84-803- 
000,  et  ai,  Delhi  Gas  Pipeline 
Corporation 
CAG-28. 

Docket  Nos.  ST87-3318-000,  ST87-3319- 
000,  ST87-3320-000,  STe7-3321-000  and 
ST87-3322-000,  Lear  Gas  Trnasmission 
Company 
CAG— 29. 
Docket  Nos.  CI87-548-000  and  CI87-558- 

000,  Conoco  Inc. 
CAG-30. 

Docket  No.  CS71-52O-O00,  jack  ).  Grynberg 
CAG-31. 
Docket  No.  CI83-357-002,  Pan  Eastern 
Exploration  Company 
CAG-32. 
Docket  No.  CI87-358-000,  Pennzoil 
Company  and  Pennzoil  Gas  Marketing 
Company 
Docket  No.  CI87-359-000.  Pennzoil 
Company 
■    Docket  No.  RP74-87-000.  Pennzoil 
Company  and.United  Gas  Pipe  Line 
Company 
CAG— 33 

Docket  Nos.  CPe7-467-000.  001.  CP86-474- 

001.  002,  CP86-422-a01  and  CP86-45&- 
001,  Great  Lakes  Gas  Transmission 
Company 
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Docket  Nos.  CP79-467-001  and  014,  ANR 
Pipeline  Company 
CAG-34. 
Docket  No.  CP85-437-006;  Mojave  Pipeline 

Company 
Docket  No.  CP87-552-000,  Kern  River  Gas 

Transmission  Company 
Docket  No.  CP87-479-001.  Wyoming- 
California  Pipeline  Company 
CAG-35. 
Docket  No.  CP86-146-001,  Consolidated 

Gas  Transmission  Corporation 
Docket  No.  CPB6-597-002,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-36. 
Docket  No.  CP85-621-006.  ANR  Pipeline 
Company 
CAG-37. 
Docket  No.  CP87-112-001,  Transwestem 
Pipeline  Company  and  H.L  Brown,  Jr. 
CAG-38. 
Docket  No.  RP86-115.-012.  Trunkline  Gas 
Company 
CAG-39. 
Docket  No.  CP87-368-001,  Trunkline  Gas 
Company 
CAG-W. 
Docket  No.  CP87-19&-001.  Black  Marlin 
Pipeline  Company 
CAG-41. 
Docket  No.  CP83-335-191.  Williston  Basin 
Interstate  Pipeline  Company 
CAG-42. 
Docket  No.  TC87-9-001.  Natural  Gas 
Pipeline  Company  of  America 
CAG-43. 
Docket  Nos.  CP86-177-008.  CP87-259-001 
and  CP87-532-001,  Northwest  Pipeline 
Corporation 
CAG-44. 
Docket  No.  CP86-538-001,  Granite  State 
Transmission,  Inc. 
CAG-45. 
Docket  No.  CP80-82-007.  ANR  Pipeline 
Company  and  Texas  Eastern 
Transmission  Corporation 
CAG-46. 
Docket  Nos.  CP87-159-001,  002.  003,  004. 
005,  CP87-304-000,  001,  002,  and  003. 
Pacific  Gas  Transmission  Company 
CAG-47. 
Docket  No.  CP87-21-001,  Pacific  Gas 
Transmission  Company 
CAG-48. 
Docket  No.  CP85-186-004,  Valero  Interstate 

Transmission  Company 
Docket  Nos.  CI85-206-002,  CI85-207-002 
and  CI85-213-002,  Shell  Western  E&P, 
Inc. 
CAG-49. 
Docket  No.  CP86-676-000,  Equitable  Gas 
Company,  a  Division  of  Equitable 
Resources,  Inc.  and  Equitable 
Transmission  Company 
CAG-50. 
Docket  No.  CP87-429-000,  Mississippi 
River  Transmission  Corporation 
CAG-51. 
Docket  No.  CP87-423-000.  United  Gas  Pipe 
Line  Company 
CAG-52. 
Docket  No.  CP87-449-000.  Northwest 
Pipeline  Corporation 
CAG-53. 
Docket  No.  CP87-164-000.  Great  Lakes  Gas 
Transmission  Company 


CAG-54. 
Docket  No.  CP87-161-000,  Northwest 
Pipeline  Corporation 
CAG-55. 
Docket  No.  CP87-135-000,  Transwestem 
Pipeline  Company 
CAG-56. 
Omitted 

I.  Licensed  Project  Matters 

P-1. 

Reserved 

II.  Electfic  Rate  Matteis 

ER-1. 

Docket  Nos.  ER85-646-001  and  ER85-647- 
001  (Phase  I),  New  England  Power 
Company 

Docket  Nos.  ER85-O46-005  and  ER85-647- 
003  (Phase  II),  New  England  Power 
Company.  Opinion  and  order 
determining  just  and  reasonable  rates, 
including  issues  of  appropriate  treatraent 
for  abandoned  plant  costs  (Phases  I  and 
II). 
ER-2. 

Docket  Nos.  ER85-571-001  and  ER85-486- 
001  (Phase  I  Mobile-Sierra),  Utah  Power 
&  Light  Company.  Opinion  and  order 
determining  just  and  reasonable  rates. 
ER-3. 

Docket  No.  EC88-2-000,  Utah  Power  & 
Light  Company.  Order  on  a  proposed 
corporate  merger. 

Miscellaneous  Agenda 

M-1. 

Reserved 
M-2. 

Reserved 
M-3. 
Docket  No.  RM87-15-000,  Regulations 

Implementing  the  National 

Environmental  Policy  Act  of  1969.  Final 

Rule. 
M-4. 

Omitted 
M-5. 
Docket  No.  SA87-2-001,  Pogo  Producing 

Company 
Docket  No.  SA87-3-001,  Mobil  Exploration 

and  Producing  North  America  Inc.  and 

Mobil  Producing  Texas  &  New  Mexico 

Inc. 
Docket  No.  SA87-4-001,  Mobil  Exploration 

and  Producing  North  America  Inc.  and 

Mobil  Oil  Exploraton  &  Producing 

Southeast  Inc. 
Docket  No.  SA87-6-^l,  Shell  Offshore  Ina 

and  Shell  Oil  Company 
Docket  No.  SA87-11-001,  Phillips 

Petroleum  Company 
Docket  No.  SA87-16-001,  Columbia  Gas 

Development  Corporation 
Docket  No.  SA87-27-001,  Conoco  Inc. 
Docket  No.  SA87-2ft-001,  Samedan  Oil 

Corporation 
Docket  No.  SAa7-30-001.  Sun  Exploration 

and  Production  Company 
Docket  No.  SA86-26-001,  Edwin  L.  Cox. 

Order  on  appeals  from  staff  action. 

I.  Pipeline  Rate  Matters 

RP-l(A). 
Docket  No.  RP87-77-000.  Great  Lakes  Gas 
Transmission  Company.  Whether 


company  has  adequately  responded  to 
the  Commission's  show  cause  order. 

RP-l(B). 
Docket  Nos.  TA87-1-51-02  and  TA38-6- 
51-004.  Great  Lakes  Gas  Transmission 
Company.  Whether  Opinion  Nos.  256  and 
25&-A  should  be  applied  to  Great  Lakes. 

RP-l(C). 
Docket  Nos.  TA87-2-S1-003,  Great  Lakes 
Gas  Transmission  Company.  Whether 
Opinion  Nos.  256  and  2S6-A  should  be 
applied  to  Great  Lakes. 

RP-l(D). 
Docket  No.  TA87-4-51-002,  Great  Lakes 
Gas  Transmission  Company.  Whether 
Opinion  Nos.  256  and  256-A  should  be 
applied  to  Great  Lakes. 

RP-l(E). 
Docket  No.  T.'\87-5-51-002,  Great  Lakes 
Gas  Transmission  Company.  Whether 
Opinion  Nos.  256  and  25&-A  should  be 
applied  to  Great  Lakes. 

RP-l(F). 
Docket  No.  TA87-6-51-002.  Great  Lakes 
Gas  Transmission  Company.  Whether 
Opinion  Nos.  256  and  256-A  should  be 
applied  to  Great  Lakes. 

RP-l(G). 
Docket  No.  TA87-7-^l-0Ot  Great  Lakes 
Gas  Transmission  Company.  Whether 
Opinion  Nos.  256  and  2S6-A  should  be 
applied  to  Great  Lakes. 

RP-l(H). 
Docket  No.  CP88-696-001,  Great  Lakes  Gas 
Transmission  Company.  Appeal  of  a 
staff  action  that  granted  a  certificate  to 
transport  gas. 

RP-2. 
Docket  Nos.  ST83-429-001.  ST81-105-002. 
ST81-106-001,  ST82-193-001,  ST82-193- 
002.  ST82-194-001.  ST82-195-001.  ST82- 
195-002,  ST83-50-001,  ST83-327-000, 
ST83-327-001,  ST84-101-000,  ST84-101- 
001,  ST84-524-000,  ST86-81-000,  ST86- 
650-000.  ST86-651-000,  ST86-661-000, 
ST86-663-000,  ST83-141-001.  ST83-441- 
000,  ST83-441-001,  ST83-42&-000.  ST83- 
481-000,  ST83-634-000,  ST83-634-001, 
ST84-2-000,  STB4-218-000,  ST84-219- 
000,  ST84-728-000,  ST84-1 138-000,  ST85- 
70-000,  ST85-71-000,  ST85-385-000, 
ST85-529-000.  ST85-53O-000,  ST85-701- 
000,  ST85-81 5-000,  ST85-91 2-000.  ST85- 
914-000,  ST85-1 116-000,  ST85-1221-000. 
ST85-1224-000,  ST85-1 607-000,  ST85- 
1608-000,  ST85-1 707-000.  ST86-94-000, 
ST86-156-000.  ST88-208-000.  ST86-223- 
000.  ST86-750-000,  and  ST86-751-000. 
Lear  Petroleum  Corporation  (formerly 
Producer's  Gas  Company).  Opinion  and 
order  on  NGPA  section  311  intrastate 
rates. 

II.  Producer  Matters 

Cl-I. 
Reserved. 

III.  Pipeline  Certificate  Matters 

CP-1. 

Omitted 
CP-2. 
Docket  No.  CP87-507-000,  North  Penn  Gas 
Company.  Declaratory  order  on  NGPA 
section  311  authority  to  construct 
facilities. 
CP-3. 
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Docket  Nos.  CP83-7S-000,  001  and  002. 
Consolidated  System  LNG  Company 
Docket  Nos.  CP80-33-001  and  002, 
Columbia  LNG  Corporation.  Contested 
settlement  of  proposal  to  transfer  an 
undivided  one  half  ownership  interest  in 
a  liquefied  natural  gas  facility. 

Lois  D.  Cashell, 

Acling  Secretary. 

|FR  Doc.  87-28149  Filod  12-4-fl7;  9:54  am| 

BttJJNG  CODE  CrU-OI-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  12:00  noon,  Monday, 
December  14. 1987.  I 

PLACE:  Marrlner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  action)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  | 

information:  Mr.  Joseph  R.  Coyfte, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 


days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  December  4. 1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
(PR  Doc.  87-28219  Filed  12-4-87;  3:35  pmj 

BILUNG  CODE  S210-01-M 

NUCLEAR  REGULATORY  COMMISSION: 

date:  Weeks  of  December  7. 14,  21,  and 
28. 1987. 

PLACE:  Commissioners'  Conference 

Room,  1717  H  Street,  NW.,  Washington. 

DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  7 

Thursday,  December  10 

3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  14— Tentative 

Thursday,  December  17 

9:30  a.m. 
Periodic  Briefing  on  Status  of  Operating 

Reactors  and  Fuel  Facilities  (Public 

Meeting) 
:i:30  p.m. 


Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  21 — ^Tentative 

Tuesday,  December  22 

10:00  a.m. 
Briefing  by  Executive  Branch  (Closed — Ex. 

1) 

Wednesday,  December  23 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  28 — ^Tentative 

No  Commission  Meetings 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 

CALL  (RECORDING):  (202)  634-1498. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Andrew  Bates  (202)  634- 

1410. 

Andrew  L.  Bates, 

Office  of  the  Secretary. 

December  3, 1987. 

[FR  Doc.  87-28136  Filed  12-3-87;  4:40  pm] 

BILUNG  CODE  7590-01-M 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  EDUCATION 
Office  Of  Postsecondary  Education 

[CFDA  No.  84.015] 

Invitation  of  Applications  for  New 
Awards;  National  Resource  Centers 
Program  for  Foreign  Language  and 
Area  Studies  or  Foreign  Language  and 
international  Studies  and  Foreign 
Language  and  Area  Studies 
Feliowstiips  Program  for  Fiscal  Year 
1988 

Correction 

In  notice  document  87-27501  beginning 
on  page  45675  in  the  issue  of  Tuesday, 


Federal   Register 

Vol.  52.  No.  235 

Tuesday,  December  8,  1987 


December  1, 1987,  make  the  following 
correction: 

On  page  45676,  in  the  second  column, 
the  deadline  paragraph  should  read  as 
follows: 

Deadline  for  Transmittal  of 
Applications:  February  1, 1988. 

Applications  Available:  December  9, 
1987. 

BILUNG  CODE  150$-014> 


parcels",  in  the  second  line,  "for  a 
district"  should  read  "for  a  direct". 

BILUNG  CODE  1S0S4>1-D 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-05(H)8-4212-10] 

Realty  Action;  Proposed 
Noncompetitive  Agricultural  Leases  on 
Public  Land  in  Yuma  County,  AZ,  and 
Riverside  County,  CA 

Correction 

In  notice  document  87-27135  beginning 
on  page  45253  in  the  issue  of 
Wednesday,  November  25, 1987.  make 
the  following  correction: 

On  page  45254,  in  the  first  column,  in 
the  paragraph  beginning  with  "These 


Tuesday 
December  8,  1987 


Part  II 


Department  of 
Transportation 

Federal  Aviation  Administration 


14  CFR  Part  71 

Establishment  of  Airport  Radar  Service 
Areas;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

(Airspace  Dodcet  No.  87-AWA-23] 

Establishment  of  Airport  Radar 
Service  Areas 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Final  rule. 


SUMMARr.  This  action  designates 
Airport  Radar  Service  Areas  (ARSA)  at 
five  locations:  Abilene  Municipal 
Airport.  TX;  Amarillo  International 
Airport.  TX;  Dyess  AFB.  TX:  Lexington 
Blue  Grass  Airport.  KY;  and  Roanoke 
Regional/Woodnim  Field.  VA.  The 
locations  designated,  with  the  exception 
of  Dyess  AFB,  TX,  are  public  airports  at 
which  a  nonregulatory  Terminal  Radar 
Service  Area  (TRSA)  is  currently  in 
effect.  Establishment  of  these  ARSA's 
will  require  that  pilots  mninto^p  two- 
way  radio  communication  with  air 
traffic  control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
these  locations  will  reduce  the  risk  of 
midair  collision  in  terminal  areas  and 
promote  the  efficient  control  of  air 
traffic.  I 

EFFECTIVE  DATE:  0901  UTC,  January  14. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Joe  Gill,  Airspace  Branch  {ATO- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20^91; 
telephone:  (202)  267-9252. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  22. 1982.  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47  FR 
17448).  The  plan  encompassed  a  review 
of  airspace  use  and  the  procedural 
aspects  of  the  air  traffic  control  (ATC) 
system.  The  FAA  published  NAR 
Recommendation  1-2.2.1.  "Replace 
Terminal  Radar  Service  Areas  (TRSA) 
with  Model  B  Airspace  and  Service 
(Airport  Radar  Service  Areas),"  in 
Notice  83-9  (48  FR  34286,  July  28. 1983) 
proposing  the  establishment  of  ARSA's 
at  Columbus,  OH.  and  Austin,  TX. 
Those  locations  were  designated 
ARSAs  by  SFAR  No.  45  (48  FR  50038, 
October  28, 1983)  in  order  to  provide  an 
operational  confirmation  of  the  ARSA 
concept  for  potential  application  on  a 
national  basis.  The  original  expiration 
dates  for  SFAR  45.  December  22. 1984, 
for  Austin  and  January  19, 1985.  for 


Columbus  were  extended  to  June  20. 
1985  (49  FR  47176.  November  30, 1984). 
On  March  ft.  1985.  the  FAA  adopted 
the  NAR  recommendation  and  amended 
Parts  71,  91, 103  and  105  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71, 
91. 103  and  105)  to  establish  the  general 
definition  and  operating  rules  for  an 
ARSA  (50  FR  9252).  and  designated 
Austin  and  Columbus  airports  as 
ARSA's  as  well  as  the  Baltimore/ 
Washington  International  Airport, 
Baltimore.  MD  (50  FR  9250).  Thus  far  the 
FAA  has  designated  92  ARSA's  as 
published  in  the  Federal  Re^ster  in  the 
implementation  of  this  NAR 
recommendation. 

On  July  24, 1987.  the  FAA  proposed  to 
designate  ARSA's  at  Abilene  Municipal 
Airport.  TX;  Amarillo  International 
Airport,  TX;  Dyess  AFB.  TX;  Lexington 
Blue  Grass  Airport.  KY;  and  Roanolce 
Regional/Woodrum  Field,  VA.  (52  FR 
27976).  This  rule  designates  ARSA's  at 
these  airports.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  comments  on 
the  proposal  to  the  FAA.  Additionally, 
the  FAA  has  held  informal  airspace  - 
meetings  for  each  of  these  proposed 
airports.  Section  71.501  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400JBC 
dated  January  2. 1987. 

The  FAA  received  seven  comments  on 
the  NPRM.  Three  commenters  supported 
the  proposal  and  four  commenters 
offered  objections. 

The  Soaring  Society  of  America  (SSA) 
submitted  a  number  of  objections  to  the 
basic  ARSA  program.  All  comments 
objecting  to  the  ARSA  program  were 
considered  during  the  rulemaking  for  the 
ARSA  rule  which  was  published  in  the 
Federal  Register  on  March  6, 1985  (50  FR 
9252). 

SSA  urged  the  FAA  to  withdiaw  the 
Dyess  AFB  ARSA  proposal  on  the  basis 
that  Dyess  AFB  is  not  currently  served 
by  a  TRSA  and  the  FAA  has  not 
published  the  ARSA  establishment 
criteria  in  a  public  forum.  Dyess  AFB 
currently  is  adjacent  to  and  underlies 
the  Abilene  TRSA.  Furthermore,  ARSA 
establishment  criteria  have  been 
developed  and  were  adopted  as  an  FAA 
Directive  on  July  14, 1986.  Dyess  AFB 
qualifies  for  ARSA  designation  under 
these  criteria.  Therefore,  in  the  absence 
of  any  compelling  justification  to  die 
contrary,  the  FAA  is  proceeding  with  the 
establishment  of  an  ARSA  at  diat 
location. 

SSA,  though  not  objecting  to  the 
Roanoke  ARSA,  stated  that  there  was  a 
need  to  ensure  access  to  local  ridge  and 
thermal  soaring  areas  through  local 
agreements.  The  FAA,  in  the  initial 
rulemaking,  recognized  the  need  for 


local  agreements  to  make  the  ARSA 
program  adaptable  to  local  conditions 
and  needs.  The  Roanoke  Facility 
Manager  is  more  than  willing  to 
negotiate  with  the  users  in  the  event  the 
users  discover  that  their  needs  are  not 
being  met. 

Another  commenter  suggested  that  the 
traffic  at  Roanoke  does  not  warrant  an 
ARSA.  Roanoke  became  an  ARSA 
candidate  based  on  the  NAR 
Recommendation  1-2.2.6  which  the  FAA 
adopted  and  published  in  the  Federal 
Register  (50  FR  9257).  which  states  all 
airports,  excluding  TCA  locations,  with 
an  operational  airport  traffic  control 
tower  and  currently  contained  within  a 
TRSA  serviced  by  Level  III.  IV  or  V 
radar  approach  control  facility  shall 
have  an  ARSA  designated;  unless  a 
study  indicates  that  such  designation  is 
inappropriate  for  a  particular  location. 

The  same  commenter  suggested  that  it 
would  be  hazardous  to  vector  VFR 
aircraft  in  marginal  VFR  conditions  due 
to  the  surrounding  terrain.  Stage  III 
Service  is  currently  being  provided  at 
Roanoke  where  95  percent  of  the 
affected  aircraft  are  currently 
participating.  This  program  provides 
vectors  for  sequencing  and  separation  to 
participating  VFR  aircraft.  Also,  pilots 
operating  VFR  continue  to  operate  under 
see-and-avoid  responsibility.  Therefore, 
we  find  there  will  be  no  derogation  of 
safety. 

Additionally,  the  commenter 
suggested  many  VFR  aircraft  flying 
through  the  valley  will  be  forced  into  a 
hazardous  position  over  terrain  to 
circumnavigate  the  ARSA.  The  NAR 
recommendation  of  placing  the  ceiling  of 
the  ARSA  4,000  feet  above  airport 
elevation  was  intended  to  make  it  easy 
to  fly  over  the  top  of  the  ARSA,  well 
above  local  terrain,  and  at  the  same 
time  ensure  that  aircraft  landing  at  and 
departing  the  primary  airport  are 
provided  with  optimum  safety. 

A  commenter  objected  to  the  Abilene 
ARSA  stating  that  the  location  did  not 
warrant  an  ARSA  based  on  traffic 
volume.  The  Abilene  location  became  a 
candidate  based  on  the  NAR 
Recommendation  1-2.2.6  which  the  FAA 
adopted  and  published  in  the  Federal 
Register  (50  FR  9257). 

Finally,  a  commenter  on  the  Abilene 
ARSA  suggested  that  the  cutout  for 
Elmdale  needed  to  be  modified  to 
accommodate  a  safe  climb  and  turn  to 
avoid  the  ARSA  while  departing  south 
at  Elmdale.  A  review  of  the 
recommendation  disclosed  that  the 
wrong  radial  had  been  used  in  the 
description.  Therefore,  we  have  changed 
the  radial  in  the  description  from  the 
proposed  082°  to  the  1037283°. 
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Regulatory  Evaluation 

Those  comments  that  addressed 
information  presented  in  the  Regulatory 
Evaluation  of  the  notice  have  been 
discussed  above.  The  Regulatory 
Evaluation  of  the  notice,  as  clarified  by 
the  "Discussion  of  Comments" 
contained  in  the  preamble  to  Uie  final 
rule,  constitutes  the  Regulatory 
Evaluation  of  the  final  rule.  Both 
documents  have  been  placed  in  the 
regulatory  docket. 

Briefly,  the  FAA  finds  that  a  direct 
comparison  of  the  costs  and  benefits  of 
this  rule  is  di^icult  for  a  number  of 
reasons.  Many  of  the  benefits  of  the  rule 
are  nonquantifiable.  especially  those 
associated  with  simplification  and 
standardization  of  terminal  airspace 
procedures.  Further,  the  benefits  of 
standardization  result  collectively  from 
the  overall  ARSA  program,  and  as 
discussed  previously,  estimates  of 
potential  reductions  in  absolute  accident 
rates  resulting  from  the  ARSA  program 
cannot  realistically  be  disaggregated 
below  the  national  level.  Therefore,  it  is 
difficult  to  specifically  attribute  these 
benefits  to  individual  ARSA  sites. 
Finally,  until  more  experience  has  been 
gained  with  ARSA  operations,  estimates 
of  both  the  efficiency  improvements 
resulting  in  time  savings  to  aircraft 
operators,  and  the  potential  delays 
resulting  from  mandatory  participation, 
will  be  quite  preliminary. 

ATC  personnel  at  some  facilities 
anticipate  that  the  process  will  go  very 
smoothly,  that  delays  will  be  minimal 
and  that  efficiency  gains  will  be  realized 
from  the  start.  Other  sites  anticipate 
that  delay  problems  will  dominate  the 
initial  adjustment  period. 

FAA  believes  these  adjustment 
problems  will  only  be  temporary,  and 
that  once  established,  the  ARSA 
program  will  result  in  an  overall 
improvement  in  efficiency  in  terminal 
area  operations  at  those  airports  where 
ARSA's  are  established.  These  overall 
gains  which  FAA  expects  for  the  ARSA 
sites  established  by  this  rule  typify  the 
benefits  which  FAA  expects  to  achieve 
nationally  from  the  ARSA  program. 
These  benefits  are  expected  to  be 
achieved  without  additional  controller 
staffing  or  radar  equipment  costs  to  the 
FAA. 

In  addition  to  these  operational 
efficiency  improvements,  establishment 
of  these  ARSA  sites  will  contribute  to  a 
reduction  in  midair  collisions.  The 
quantifiable  benefits  of  this  safety 
improvement  could  range  from  less  than 
$100  thousand,  to  as  much  as  $300 
million,  for  each  accident  prevented. 

For  these  reasons,  FAA  expects  that 
the  ARSA  sites  established  in  this  rule 


will  produce  long  term,  ongoing  benefits 
which  will  exceed  their  costs,  which  are 
essentially  transitional  in  nature. 

Regulatory  Flexibility  Determination 

Under  the  terms  of  the  Regulatory 
Flexibility  Act.  the  FAA  has  reviewed 
this  rulemaking  action  to  determine 
what  impact  it  may  have  on  small 
entities,  FAA's  Regulatory  Flexibility 
Determination  was  published  in  the 
NPRM.  Some  of  the  small  entities  which 
could  be  potentially  affected  by 
implementation  of  the  ARSA  program 
include  the  fixed-base  operators,  flight 
schools,  agricultural  operations  and 
other  small  aviation  businesses  located 
at  satellite  airports  located  within  5 
miles  of  the  ARSA  center.  If  the 
mandatory  participation  requirement 
were  to  extend  down  to  the  surface  at 
these  airports,  where  under  current 
regulations  participation  in  the  TRSA 
and  radio  communication  with  ATC  is 
voluntary,  operations  at  these  airports 
might  be  altered,  and  some  business 
could  be  lost  to  airports  outside  of  the 
ARSA  core.  Because  FAA  is  excluding 
some  satellite  airports  located  within 
the  5-mile  ring  to  avoid  adversely 
impacting  their  operations,  and  in  other 
cases  will  achieve  the  same  purposes 
through  Letters  of  Agreement  between 
ATC  and  the  affected  airports 
establishing  special  procedures  for 
operating  to  and  from  these  airports. 
FAA  expects  to  eliminate  virtually  any 
adverse  impact  on  the  operations  of 
small  satellite  airports  which  potentially 
could  result  from  the  ARSA  program. 
Similarly.  FAA  expects  to  eliminate 
potential  adverse  impacts  on  existing 
flight  training  practice  areas,  as  well  as 
soaring,  ballooning,  parachuting, 
ultralight,  and  banner  towing  activities, 
by  developing  special  procedures  which 
will  accommodate  these  activities 
through  local  agreements  between  ATC 
facilities  and  the  affected  organizations. 
For  these  reasons,  the  FAA  has 
determined  that  this  rulemaking  action 
is  not  expected  to  affect  a  substantial 
number  of  small  entities.  Therefore,  the 
FAA  certifies  that  this  regulatory  action 
will  not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Rule 

This  action  designates  Airport  Radar 
Service  Areas  (ARSA)  at  Abilene 
Municipal  Airport.  TX;  Amarillo 
International  Airport.  TX;  Dyess  AFB, 
TX;  Lexington  Blue  Grass  Airport.  KY; 
and  Roanoke  Regional/Woodrum  Field. 
VA.  Each  location  designated,  with  the 
exception  of  Dyess  AFB,  is  a  public 
airport  at  which  a  nonregulatory 
Terminal  Radar  Service  Area  (TRSA)  is 


currently  in  effect.  Establishment  of 
these  ARSA's  will  require  that  pilots 
maintain  two-way  radio  communication 
with  air  traffic  control  (ATC)  while  in 
the  ARSA.  Implementation  of  ARSA 
procedures  at  these  locations  will 
reduce  the  risk  of  midair  collision  in 
terminal  areas  and  promote  the  efficient 
control  of  air  traffic. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this 
regulation:  (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  and  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979). 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  Airport  radar  service 
areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
E.0. 10854;  49  U.S.C.  106(g)  (Revised.  Pub.  L. 
97-449,  January  12. 1983):  14  CFR  11.69. 

§71.501    [Amended] 

2.  Section  71.501  is  amended  as 
follows: 

Abilene  Municipal  Airport.  TX    [New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  5,600  feet  MSL 
within  a  5-miie  radius  of  the  Abilene 
Municipal  Airport  (lat.  32°24'40"  N..  long. 
99''40'54"  W.).  excluding  that  airspace  from 
the  surface  to  3.600  feet  MSL  east  of  long. 
99°39'00"  W.,  and  north  of  the  Abilene 
VORTAC  103°/283°  radial  within  5  miles  of 
the  airport:  and  that  airspace  extending 
upward  from  3,600  feet  MSL  to  and  including 
5,800  feet  MSL  within  a  10-mile  radius  of  the 
airport  north  of  the  Abilene  VORTAC  103*/ 
263°  radial:  and  that  airspace  extending 
upward  from  4.300  feet  MSL  to  and  including 
5.800  feet  MSL  within  a  10-mile  radius  of  the 
airport  south  of  the  Abilene  VORTAC  103°/ 
283°  radial.  This  airport  radar  service  area  is 
effective  during  the  specific  days  and  hours 
of  operation  of  the  Abilene  Tower  and 
Approach  Control  Facility  as  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

Amarillo  International  Airport.  TX    |New| 

That  airspace  extending  upward  from  the 
surface  to  and  including  7,600  feet  MSL 
within  a  5-mile  radius  of  the  Amarillo 
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International  Airport  fiat.  35*1316"  N.,  long. 
101"42'37"  W.);  and  that  airspace  extending 
upward  from  4.800  feet  MSL  to  and  including 
7.600  feet  MSL  within  a  10-mile  radius  of  the 
airport,  excluding  any  airspace  contained 
within  Prohibited  Area  P-47.  This  airport 
radar  service  area  is  effective  during  the 
specific  days  and  hours  of  operation  of  the 
AmariUo  Tower  and  Approach  Control 
Facility  as  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  dates  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

Dyess  AFB,  TX    |New| 

That  airspace  extending  upward  from  the 
surface  to  and  including  5.800  feet  MSL 
within  a  5-mile  radius  of  Dyess  AFB  (lat. 
32°25'12"  N.,  long.  9a'51'12'  W.);  and  that 
airspace  extending  upward  from  3,600  feet 
MSL  to  and  including  5.800  feet  MSL  within  a 
10-mile  radius  of  Dyess  AFB  north  of  the 
Abilene  VORTAC  103''/283"  radials:  and  that 
airspace  extending  upward  from  4,300  feet 
MSL  to  and  including  5,800  feet  MSL.  within  a 
10-mile  radius  of  the  Dyess  AFB  and  south  of 
the  Abilene  VORTAC  103°/283'  radials.  This 


airport  radar  service  area  (ARSA)  exchides 
any  airspace  included  within  the  Abilene 
Municipal  Airport,  TX.  ARSA.  This  ARSA  is 
effective  during  the  specific  days  and  hours 
of  operation  of  the  Abilene  Tower  and 
Approach  Control  Facility  as  established  in 
advance  by  a  Notice  to  Airnven.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

Lexington  Blue  Grass  Airport,  KY    |NeW| 

That  airspace  extending  upward  from  the 
surface  to  and  including  5,000  feet  MSL 
within  a  5-mile  radius  of  the  Blue  Grass 
Airport  (lat.  3a°02'12"  N.,  long.  84°36'21"  W.); 
and  that  airsp>ace  extending  upward  from 
2.200  feet  MSL  to  and  including  5,000  feet 
MSL  within  a  10-mile  radius  of  the  airport. 
This  airport  radar  service  area  is  effective 
during  the  specific  days  and  hours  of 
operation  of  the  Lexington  Tower  and 
y^proach  Control  Facility  as  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


Roanoke  Regional/Woodnnn  Field.  VA 
(New) 

That  airspace  extending  upward  from  the 
surface  to  and  including  5.200  feet  MSL 
within  a  5-mile  radius  of  the  Roanoke 
Regional  Airport  (lat.  37°19'29"  N.,  long. 
79''58'35"  W.):  and  that  airspace  extending 
upward  from  3,800  feet  MSL  to  and  including 
5,200  feet  MSL  within  a  10-mile  radius  of  the 
airport  from  the  014°  bearing  from  the  airport 
clockwise  to  the  114*  bearing  from  the 
airport:  and  that  airspace  extending  upward 
from  3,400  feet  MSL  to  and  including  5,200 
feet  MSL  from  the  114*  bearing  from  the 
airport  clockwise  to  a  line  formed  by  a  point 
284°  bearing  from  the  airport  at  5  miles  to  a 
point  267°  bearing  from  the  airport  at  10 
miles. 

Issued  in  Washington,  DC,  on  November 
25, 1987. 

Daniel ).  Peterson. 

Manager.  Airspace — Rules  and  Aeronautical 
Information  Division. 
[PR  Doc.  87-28081  Filed  12-7-B7;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Administration 

48  CFR  Parts  2409.  2412.  2413.  2415. 
2416,  2417. 2424. 2427, 2432. 2434. 
2437, 2442. 2446, 2451. 2452. 24^,  and 
2470 

(Dodiet  Na  R-S7-13S1;  FR-2131I 

Solicitation  Provisions.  Contract 
Clauses,  and  Forms  Required  Under 
ttte  HUD  Acquisition  Regulation 

agency:  OfTice  of  the  Assistant 
Secretary  for  Administration.  HUD. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
revise  various  sections  of  the  HUD 
Acquisition  Regidation  and  would  add 
48  CFR  Part  2452,  Solicitation  Provisions 
and  Contract  Clauses,  and  48  CFR  Part 
2453.  Forms.  The  purpose  of  this  rule  is 
to  conform  the  HUD  Acquistion 
Regulations  to  the  Federal  Acquisition 
Regulation  and  to  implement  other 
requirements  arising  from  other  statutes 
and  regulationss. 
DATE:  Comments  due:  February  a  1988. 

ADDRESS:  Interested  parties  are  invited 
to  submit  comments  concerning  this  rule 
to  the  Office  of  the  General  Counsel. 
Rules  Docket  Clerk.  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gladys  Gines.  Deputy  Director.  Policy 
and  Evaluation  Division.  Office  of 
Procurement  and  Contracts.  Room  52G0. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington,  DC,  telephone  (202)  755- 
5294.  (This  is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION: 

L  Background  | 

The  imiform  regulation  for  the 
procurement  of  supplies  and  services  by 
Federal  departments  and  agencies,  the 
Federal  Acquisition  Regulation  (FAR), 
was  promulgated  on  September  19, 1983 
(48  FR  42102).  The  FAR  was  codified  in 
Title  48,  Chapter  1  of  the  Code  of 
Federal  Regulations.  The  FAR  has  been 
revised  significantly  to  implement  the 
Competition  in  Contracting  Act  of  1984 
(CICA)  (41  U.S.C.  253.  41  U.S.C.  403.  and 
31  U.S.C.  3551-3556). 


HUD  promulgated  its  regulations  to 
implement  the  FAR  on  March  1, 1984  (49 
FR  7696).  The  HUD  Acquisition 
Regulation  (HUDAR)  was  revised  in  an 
interim  rule  published  in  the  Federal 
Register  of  November  8, 1985  (50  FR 
46572)  to  implement  CICA. 

This  rule  would  add  48  CFR  Part  2452 
(Solicitation  Provisions  and  Contract 
Clauses)  and  48  CFR  Part  2453  (Forms) 
to  the  HUDAR.  It  also  would  revise 
various  sections  of  the  HUDAR  to  refer 
to  Parts  2452  and  2453.  In  addition,  it 
would  revise  various  sections  of  the 
HUDAR  to  implement  the  Prompt 
Payment  Act  (31  U.S.C.  3901-3906)  and 
OMB  Circular  A-109  ("Major  System 
Acquisitions")  and  would  provide  a 
notice  to  offerors  concerning  the 
potential  for  the  release  of  portions  of 
their  proposals  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 

II.  Supplemental  HUD  Contract  Clauses 
and  Solicitation  Provisions 

Under  FAR  Subpart  1.3,  the 
Department  proposes  HUDAR  Part  2452, 
which  would  codify  certain  HUD 
solicitation  provisions  and  contract 
clauses.  These  provisions  and  clauses 
would:  (1)  Supplement  the  FAR  by 
providing  solicitation  provisions  and 
contract  clauses  governing  contractual 
relationships  between  HUD  and  its 
contractors  that  are  not  treated  by  the 
FAR.  and  (2)  provide  procedural 
guidance  to  prospective  contractors  In 
responding  to  HUD  solicitations.  An 
explanation  of  these  revisions  to  the 
HUDAR  and  new  clauses  follows. 

The  organizational  conflict  of  interest 
provisions  currently  at  HUDAR 
2409.504(b)  would  be  removed  and 
replaced  with  revised  provisions  at  FAR 
2452.209.  The  revised  provisions  would 
redefine  and  clarify  the  HUDAR 
definition  of  an  organizational  conflict 
of  interest  to  accord  with  FAR  9.501.  In 
addition,  the  Department  would  provide 
solicitation  clauses  implementing 
agency  policy  that  contracts  not  be 
awarded  to  contractors  with  an 
organizational  conflict  of  interest. 
HUDAR  2452.209-70  would  require  all 
offerors  responding  to  HUD  solicitations 
to  disclose  any  information  concerning 
the  work  to  be  performed  under  the 
solicitation  that  affects  whether  the 
offeror  has  a  possible  conflict  of 
interest.  HUDAR  2452.209-71  would 
provide  that  the  offeror  complete  an 
Organizational  Conflict  of  Interest 
Certification  in  which  the  offeror 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  does  not  have  an 
organizational  conflict  of  interest. 

HUD  proposes  a  new  HUDAR  Part 
2412  (Contract  Delivery  or  Performance) 
which  would  authorize  the  Contracting 


Officer  to  insert  the  contract  period 
clause  stated  in  HUDAR  2452.212-70  in 
all  term  form  cost-reimbursement  and 
fixed-price  service  contracts.  The  new 
clause  would  be  a  short  form  version  of 
the  time  of  delivery  clauses  cited  in  FAR 
12.104.  A  substantial  number  of  HUD 
service  contracts  involve  the  drafting 
and  production  of  research  reports  for 
which  the  detailed  schedules  found  in 
FAR  clauses  in  12.104  are  not 
appropriate.  The  Department  believes 
that  this  short  form  clause  adequately 
expresses  the  Department's  need  for  a 
certain  delivery  date. 

Two  solicitation  provisions  in  this 
proposed  rule  provide  information 
required  for  the  Federal  Procurement 
Data  Center  (FPDC).  HUDAR  2452.215- 
71  would  require  offerors  or  bidders  to 
submit  their  Dun  and  Bradstreet 
Contractor  Establishment  Number 
(DUNS)  for  all  solicitations  that  exceed 
the  small  purchase  limitation.  HUDAR 
2452.270-70  would  require  bidders  and 
offerors  to  certify  their  status  as 
minority  business  enterprises.  This 
information  would  be  provided  to  the 
FPDC  in  the  event  of  contract  award. 
HUDAR  2415.407  would  require  the 
Contracting  Officer  to  insert  the  clause 
at  2452.215-70  in  all  requests  for 
proposals  over  the  small  purchase 
limitation.  The  proposal  content  and 
outline  in  2452.215-70  would  provide 
guidance  to  offerors  on  how  to  prepare 
and  submit  their  proposals.  No  similar 
guidance  is  provided  in  the  FAR. 
This  rule  would  revise  current 
HUDAR  2416.405,  which  provides 
clauses  for  award  fee  contracts.  Under 
this  rule,  the  award  fee  clauses  currently 
contained  in  2416.405  would  be  shifted 
to  HUDAR  2452.216-70  through 
2452.216-74.  These  clauses,  which 
involve  fees  awarded  under  a  cost- 
pi  use-award-fee  contract,  are  intended 
to  meet  FAR  requirements  at  16.405(e). 

A  new  clause  concerning  unpriced 
task  orders  for  use  in  cost 
reimbursement  indefinite  quantity 
contracts  would  be  inserted  at  HUDAR 
2452.216-75.  With  respect  to  indefinite 
quantity  contracts,  the  Department 
occasionally  needs  to  authorize  the 
commencement  of  contractor  work 
before  it  reaches  an  agreement  on  the 
price  for  the  task  order.  This  clause 
would  enable  the  Department  to 
authorize  contract  performance  subject 
to  a  maximum  payment,  while  the 
parties  conclude  price  negotiations. 

HUDAR  2452.224-70  would  include  a 
Freedom  of  Information  Act  Notification 
clause  that  the  Department  ciurently 
inserts  in  all  solicitations.  The 
Department  believes  that  the 
notification  is  useful  in  assisting  offerors 


to  identify  information  contained  in 
their  proposals  that  the  offerors  might 
otherwise  believe  is  confidential. 

FAR  coverage  of  the  Prompt  Payment 
Act  (31  U.S.C.  3910-3906)  has  not  yet 
been  provided.  In  the  interim,  the 
Department  would  implement  the 
provisions  of  the  Act  by  using  the 
clauses  in  proposed  HUDAR  2452.232-70 
through  2452.232-72.  The  Department 
intends  to  remove  these  clauses  when 
FAR  coverage  is  provided. 

HUDAR  2432.4  would  implement  an 
existing  delegation  of  authority  to  the 
Director.  Office  of  Procurement  and 
Contracts,  to  authorize  the  use  of 
advance  payments  and  to  sign  the 
required  Determination  and  Findings. 

A  new  Part  2434  is  proposed  to  be 
added  to  implement  requirements  of 
OMB  Circular  A-109,  Major  System 
Acquisitions.  The  provision  establishes 
dollar  limits  to  define  major  system 
acquisitions  and  authorizes  the  Senior 
Procurement  Executive  to  designate  any 
requisition  as  "major". 

Clauses  implementing  statutory  and 
other  requirements  concerning  the 
Department's  data  collection  burdens 
and  not  currently  covered  by  the  FAR 
would  be  included  at  proposed  HUDAR 
2452.237-71  and  2452.237-72.  Proposed 
HUD.A.R  2452.237-71  (Reproduction  of 
Reports)  currently  is  included  in  all 
solicitations  where  the  contractor  is 
required  to  produce,  an  an  end  product, 
reports,  publication  or  other  written 
materials.  Government  Printing  and 
Binding  Regulations  published  by  the 
Congressional  Joint  Committee  on 
Printing  limit  the  amount  of  copying  that 
may  be  done  without  prior  authority 
from  the  Joint  Committee  on  Printing.     • 
HUDAR  2452.237-71  would  implement 
those  regulations. 

HUDAR  2452.237-72  (Coordination  of 
Data  Collection  Activities)  would  be 
used  where  contractors  collect  identical 
information  from  ten  or  more  public 
respondents.  The  clause  states  that 
collection  of  information  may  not  begin 
until  the  Contracting  Officer  notifies  the 
contractor  that  the  Department  has 
received  OMB  clearance  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

HUDAR  2347.110(b)  would  require  the 
addition  of  a  Key  Personnel  clause  at 
HUDAR  2452.237-70  when  the 
Department  requires  a  contractor  to 
identify  key  personnel  in  contract 
performance.  The  Department  often 
requires  the  identification  of  key 
personnel  and  evaluates  a  contractor's 
proposal  based  on  the  qualifications  of 
persons  assigned  to  perform  contract 
tasks.  This  clause  requires  the 
contractor  to  obtain  approval  from  a 
Contracting  Officer  before  shifting  key 


personnel  to  another  project.  There  is  no 
current  FAR  clause  covering  key 
personnel.  A  related  clause.  HUDAR 
2432.237-75.  Clearance  of  Personnel, 
would  be  required  in  all  contracts  where 
contractor  personnel  will  be  working  in 
a  HUD  office.  The  clause  would  require 
the  contractor  to  submit  Form  FD-258 
"Fingerprinting  Charts"  and  GSA  Form 
176  "Statement  of  Personal  Histoi-y"  for 
all  contractor  employees  who  have 
access  to  HUD  facilities.  These 
requirements  are  imposed  to  maintain 
building  security. 

HUDAR  2452.237-73  and  2452.237-74 
would  require  the  identification  of  the 
Government  Technical  Representative 
(GTR)  and  to  describe  the  scope  of  the 
GTR's  authority.  There  is  no  current 
FAR  coverage,  and  the  Department 
believes  it  is  useful  to  provide 
contractors  with  this  information  in 
order  to  prevent  confusion  concerning 
the  identification  and  limits  of  authority 
of  the  GTR.  A  related  clause,  HUDAR 
2452.246-70  (Inspection  and 
Acceptance),  would  identify  the  GTR  as 
the  agency  official  responsible  for 
inspecting  and  accepting  work 
performed  under  contracts. 

HUDAR  2442.7G5{b)  would  require 
that  the  Contracting  Officer  insert 
HUDAR  2452.242-70  (Lidirect  Costs)  in 
cost  reimbursement  solicitations  and 
contracts  when  the  contracts  will  be 
compensated  for  negotiated  or 
provisional  indirect  cost  rates  pending 
establishment  of  final  indirect  cost  rates. 
The  FAR  authorizes  the  use  of  such  a 
clause. 

HUDAR  2442.1107  would  require  that 
the  Contracting  Officer  insert  the  clause 
in  2452.242-71  (Project  Management 
System)  in  solicitations  or  contracts  for 
professional  or  technical  services 
exceeding  $100,000.  The  project 
management  system  requires 
contractors,  using  HUD  reporting  forms, 
to  develop  a  workplan  in  narrative  and 
graphic  form  that  summarizes  the 
schedule  and  financial  elements  of  the 
contract.  The  system  also  requires 
contractors  to  provide  narrative  and 
graphic  progress  reports.  The  use  of  the 
project  management  system  may  be 
waived  by  the  Contracting  Officer  upon 
substitution  of  another  acceptable 
means  of  project  management. 

HUDAR  2451.303  would  require  the 
insertion  of  the  clause  in  HUDAR 
2452.251-70  (Contractor  Employee 
Travel)  in  all  solicitations  and  contracts 
involving  airline  travel.  The  clause  in 
HUDAR  2452.251-70  would  obligate 
contractors  to  use,  to  the  maximum 
extent  practicable,  travel  discounts 
offered  to  Federal  travelers  that  are 
available  to  contractor  employees 
performing  contract  business. 


III.  Supplemental  HUD  Forms 

In  addition  to  the  supplemental 
clauses  and  solicitation  provisions,  the 
Department  would  add  HUDAR  Part 
2453  to  include  supplemental  forms  for 
which  no  FAR  coverage  is  provided. 
These  forms  are  for  internal  HUD  use 
and  include: 

In  Part  2413 

HUD  Form  24007.  Purchase/Delivery 
Order  Data  File: 

HUD  Form  24001,  Order  for  Supplies 
or  Services; 

HUD  Form  2542.  Purchase  Order  and 
Payment  Authorization  (Acquired 
Property  Program): 

In  Part  2415 

HUD  Form  4056.  Abstract  of 
Proposals:  and 

In  Part  2417 

HUD  Form  730.  Award  or 
Modification  of  Interager.::y  Agreement. 

HUD  Forms  to  be  used  by  contractors 
and  referred  to  in  Part  2453  would 
include: 

In  Part  2427 

HUD  Form  770,  Report  of  Inventions 
and  Subcontracts; 

In  Part  2442 

HUD  Form  441.1,  Project  Management 
System  Baseline  Plan; 

HUD  Form  666.1,  Project  Management 
System  Progress  Report;  and 

In  Part  2446 

HUD  Form  9519,  Acquired  Property 
Inspection  Report. 

IV.  Other  Revisions  to  the  HUDAR 

In  addition  to  requiring  the  use  of 
certain  forms,  this  rule  also  would  revise 
HUDAR  2470.102  (Responsibility)  to 
reflect  the  transfer  of  responsibility  for 
the  Minority  Business  Enterprise 
program  from  the  Assistant  Secretary 
for  Fair  Housing  and  Equal  Opportunity 
to  the  Director.  Office  of  Small  and 
Disadvantaged  Business  Utilization. 

V.  Miscellaneous 

This  rule  would  not  constitute  a 
"major  rule"  as  the  term  is  defined  in 
section  1(b)  of  Executive  Order  12291. 
This  rule  would  not  (1)  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
agencies  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  the  United  States-based  enterprises  to 
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compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The 
revisions  in  this  rule  would  involve 
modifications  of  various  departmental 
procedures  for  HUD  procurement 
activities.  These  modifications  primarily 
involve  the  codification  of  procedures 
involving  certain  solicitation  provisions, 
contract  clauses,  and  forms  that  have 
been  implemented  by  HUD  for  many 
years. 

In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U5.C. 
605(b)).  the  Undersigned  certifies  that 
this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  merely  codiRes  current 
departmental  procedures. 

These  HUDAR  revisions  would  codify 
certain  HUD  procurement  procedures. 
The  information  collection  burdens 
under  these  procurement  procedures 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  and  have  been  assigned 
OMB  control  numbers  2502-0278.  2535- 
0306,  and  2535-0085.  and  2535-0091. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50.  which 
implement  section  102(C)  of  the  National 
Environmental  Policy  Act  of  1969. 42 
U.S.C.  4332.  The  Finding  of  No 
SigniHcant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  OfHce  of  the  General  Counsel, 
Rules  Docket  Clerk.  Room  10276,  451 
Seventh  Street.  SW..  Washington.  DC 
20410. 

This  rule  is  listed  as  item  1049  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  26, 
1987  (52  FR  40358.  40392)  under 
Executive  Order  12291  and  the      i 
Regulatory  Flexibility  Act.  | 

List  of  SubjecU  m  48  CFR  Parts  2409, 
2412, 2413, 2415, 2416. 2417. 2424,  2427. 
2432, 2434.  2437, 2442, 2446, 2451. 2452. 
2453.2470  I 

Government  procurement.  HUD 
Acquisition  Regulation. 

Accordingly.  Title  48,  Chapter  24  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

SUBCHAPTER  B-COMPETmON  AND 
ACQUISmON  PIJMNING 

PART  2409-COHTflACTOR 
QUAUFICATIONS 

1.  The  authority  citation  for  Part  2409 
is  revised  to  read  as  follows: 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1940  (49  U.S.C.  486(c]];  sec.  7(d]  of  the 
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Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  353S(d)). 

2.  The  table  of  contents  is  amended  by 
adding  the  following  sections: 

Sut>part  2409.5— Organizational  Conflicts  of 
Interest 

Sec. 


2409.508    Solicitation  provisions  and 

contract  clause. 
2409.508-1     Solicitation  provisions. 
2409.508-2    Contract  clause. 

Subpart  2409.5— Organizational 
Conflicts  of  Interest 

3.  Section  2409.504  is  amended  by 
revising  paragraph  (a)(5).  removing 
paragraph  (b).  redesignating  paragraph 
(c)  as  (b)  and  revising  the  first  sentence 
of  (b)(1).  redesignating  paragraphs  (d) 
and  (e)  as  (c)  and  (d)  and  revising  new 
paragraph  (d)  as  follows: 

2409.504    Contracting  Off  leer 
responsil>iUties. 

***** 

(a)  *  *  *  (5)  Refusal  to  provide  the 
disclosure  or  representation  and  any 
additional  information  as  required,  or 
the  willful  nondisclosure  or 
misrepresentation  of  any  relevant 
interest  shall  disqualify  the  offeror  or 
contractor  for  award  or  provide  the 
rationale  for  post-award  default  action  if 
the  exercise  of  due  diligence  would  have 
disclosed  an  apparent  conflict.  This 
provision  applies  equally  to  post-award 
disclosure  requirements  contained  in  the 
clause  required  by  HUDAR  2409.508-2. 

(b)  *  *  *  (1)  The  disclosure  or 
certification  required  by  HUDAR 
2409.508-2  is  designed  to  alert  the 
Contracting  Officer  to  situations  or 
relationships  which  may  constitute 
either  present  or  anticipated 
organizational  conflicts  of  interest  with 
respect  to  a  particular  offeror  or 
contractor. 
***** 

(d)  Action  in  Lieu  of  Termination.  If 
the  Contracting  Officer  determines  that 
it  would  not  be  in  the  best  interest  of  the 
Government  to  terminate  a  contract  as 
provided  in  the  clause  cited  at  HUDAR 
2409.508-2.  the  Contracting  Officer  shall 
take  every  reasonable  action  to 
eliminate,  or  otherwise  neutralize  the 
organizational  confiict  of  interest. 

4.  Sections  2409.508.  2409.508-1,  and 
2409.508-2  are  added  to  read  as  follows: 

2409.508    Solicitation  provisions  and 
contract  clause. 

2409.506-1    Solicitation  provisions. 

The  Contracting  Officer  shall  insert 
the  provisions  at  2452.209-70, 


Organizational  Conflicts  of  Interest 
Notification,  and  2452.209-71, 
Organizational  Conflicts  of  Interest 
Certification,  in  all  solicitations  over  the 
small  purchase  limitation. 

2409.508-2    Contract  clause. 

The  Contracting  Officer  shall  insert 
the  clause  at  2452.209-72, 
Organizational  Conflicts  of  Interest,  in 
all  contracts. 

5.  Part  2412  is  added  to  read  as 
follows: 

PART  2412— CONTRACT  DELIVERY 
OR  PERFORMANCE 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c)):  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  2412.1— Dslivery  or 
Pertormance  Schedules 

2412.104    Contract  clause. 

(a)  The  Contracting  Officer  may  insert 
the  clause  at  2452.212-70.  Contract 
Period,  in  all  term  form  cost- 
reimbursement  and  fixed-price  service 
solicitations  and  contracts. 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  2413— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

6.  The  authority  citation  for  Part  2413 
is  revised  to  read  as  follows: 

Authority:  Sec.  20S(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c)):  sec.  7(d)  of  the 
Department  of  Housing  and  IJrban 
Development  Act  (42  U.S.C.  3535(d)). 

7.  The  table  of  contents  for  Part  2413 
is  amended  by  adding  the  following 
subparts: 

Sut>part  2413.1— General 

Sec. 

2413.107    Solicitation  and  evaluation  of 
quotations. 

Subpart  2413.5— Purdtase  Orders 

2413.505    Purchase  order  and  related  forms. 
2413.505-2    Agency  order  forms  in  lieu  of 
Optional  Forms  347  and  348. 

8.  Subpart  2413.1,  consisting  of  section 
2413.107,  is  added  to  read  as  follows: 


Subpart  2413.1— General 

2413.107    Solicitation  and  evaluation  of 
quotations. 

(a)(4)  Contracting  Officers  shall  use 
HUD  Form  24007,  Purchase /Delivery 
Order  Data  File,  to  record  all  relevant 
data  pertaining  to  a  small  purchase, 


including  recording  written  and  oral 
quotations  received  and  documenting 
orders  against  GSA  contracts. 

9.  Subpart  2413.5.  consisting  of 
sections  2413.505  and  2413.505-2,  is 
added  to  read  as  follows: 

Subpart  2413.5— Purchase  Orders 

2413.505    Purdtase  order  and  related 
forms. 

2413.50S-2    Agency  order  forms  in  lieu  of 
Optional  Forms  347  and  348. 

(a)  Contracting  Officers  may  use  the 
HUD  Form  24001,  Order  for  Supplies  or 
Services,  in  lieu  of  Optional  Form  347 
for  individual  purchases  not  exceeding 
the  small  purchase  limit. 

(b)  For  small  purchases  under  the 
Acquired  Property  Program,  Contracting 
Officers  shall  use  HUD  Form  2542, 
Purchase  Order  and  Payment 
Authorization.  This  form  should  not  be 
used  for  procurements  of  less  than  $50 
or  construction  contracts  expected  to 
exceed  $2,000.  It  shall  not  be  used  for 
purchases  above  the  small  purchase 
limit. 

PART  2415-CONTRACTING  BY 
NEGOTIATION 

10.  The  authority  citation  for  Part  2415 
continues  to  read  as  follows: 

Authorit}':  Competition  in  Contracting  Act 
of  1984  (41  U.S.C.  253);  sec.  205(c)  of  the 
Federal  Property  and  Administrative  Services 
Act  ofl949  (40  U.S.C.  486(c):  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

11.  Section  2415.407  is  added  to  read 
as  follows: 

2415.407    Solicitation  provisions. 

(a)  The  Contracting  Officer  shall 
insert  the  provision  at  2452.215-70, 
Proposal  Content  and  Outline,  in  all 
negotiated  solicitations  over  the  small 
purchase  limitation. 

(b)  The  Contracting  Officer  shall 
insert  the  provision  at  2452.215-71, 
DUNS  Contractor  Establishment 
Number,  in  all  sohcitations  that  exceed 
the  small  purchase  limitation. 

12.  Sections  2415.411  and  2415.411-70 
are  added  to  read  as  follows: 

241 5.41 1    Receipt  of  proposals  and 
quotations. 

2415.41 1-70    Recording  of  proposals. 

HUD  Form  4056.  Abstract  of 
Proposals,  may  be  used  to  record  the 
names  and  addresses  of  offerors  whose 
proposals  are  received  before  the  stated 
deadline.  The  offerors  total  price, 
including  any  estimated  cost  and  fixed 
fee  are  to  be  recorded  after  the  deadline 
at  the  time  the  proposals  are  opened. 


PART  2416-TYPES  OF  CONTRACTS 

13.  The  authority  citation  for  Part  2416 
continues  to  read  as  follows: 

Authority:  Sec.  205(c)  of  the  Federal 
I'roperly  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c)):  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

14.  Section  241S.405  is  revised  to  read 
as  follows: 

2416.405    Contract  Clauses. 

(e)(1)  The  Contracting  Officer  shall 
insert  the  clauses  at  2452.26-70. 
Estimated  Cost.  Base  Fee.  and  Award 
Fee;  2452.216-71.  Payment  of  Base  and 
Award  Fee;  2452.216-72.  Determination 
of  Award  Fee  Earned;  2452.216-73, 
Performance  Evaluation  Plan;  and 
2452.21&-73,  Distribution  of  Award  Fee, 
in  all  award  fee  contracts.  The 
Contracting  Officer  may  modify  the 
clauses  to  meet  individual  situations 
and  any  clause  or  specific  requirement 
therein  may  be  deleted  when  it  is  not 
applicable  to  a  given  contract. 

15.  Section  2416.504  is  added  to  read 
as  follows: 

2416.504    Indefinite-Quantity  Contracts. 

(e)  The  Contracting  Officer  shall 
insert  the  clause  at  2452.216-75, 
Unpriced  Task  Orders,  in  all  indefinite- 
quantity  contracts. 

IB.  Part  2417  is  added  to  read  as 
follows: 

PART  2417-SPECIAL  CONTRACTING 
METHODS 

Authority:  Economy  Act  (31  U.S.C.  1535); 
sec.  205(c)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40 
U.S.C.  486(c)):  sec.  7(d)  of  the  Department  of 
Itousing  and  Urban  Development  Act  (42 
U.S.C.  3535  (d)). 

Subpart  2417.5— Interagency 
Acquisitions  Under  the  Economy  Act 

2417.504    Ordering  procedures. 

(b)  The  Contracting  Officer  shall  use 
HUD  Form  730,  Award/Modification  of 
Interagency  Agreement,  when  placing  or 
modifying  an  order  for  supplies  or 
services  from  another  Government 
agency. 

SUBCHAPTER  D— SOCIOECONOMIC 
PROGRAMS 

PART  2424— PROTECTION  OF 
PRIVACY  AND  FREEDOM  OF 
INFORMATION 

17.  The  authority  citation  for  Part  2424 
is  revised  to  read  as  follows: 

Authority:  Freedom  of  Information  Act  (5 
U.S.C  552);  Privacy  Act  of  1974  (5  U.S.C. 
552a):  sec.  205(c)  of  the  Federal  Property  and 
Administrative  Ser\'ice8  Act  of  1949  (40 


U.S.C.  486(c)):  sec.  7(d)  of  the  Department  of 
i  lousing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

18.  Section  2424.202-70  is  added  to 
read  as  follows: 

2424.202-70    Solicitation  provlsioa 

The  Contracting  Officer  shall  insert 
the  provision  at  2452.224-70,  Freedom  of 
Information  Act  Notification,  in  all 
negotiated  solicitations  exceeding  the 
small  purchase  limitation. 

19.  Part  2427  is  added  to  read  as 
follows: 

PART  2427— PATENTS,  DATA,  AND 
COPYRIGHTS 

Subpart  2427.3— Patent  RIgttts  Under 
Government  Contracts 

Sec. 

2427.305    Administration  of  patent  rights 

clauses. 
2427.305-2    Follow-up  by  contractor. 
Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c));  sec.  7{d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)). 

Subpart  2427.3— Patent  Rights  Under 
Government  Contradls 


2427.305 
Clauses. 


Administration  of>atent  rights 


<»>ati 


2427.305-2    Follow-up  by  contractor. 

(b)  Contractor  reports.  Contractors 
shall  complete  and  submit  to  the 
Contracting  Officer  HUD  Form  770, 
Report  of  Inventions  and  Subcontracts, 
upon  receipt  of  said  form.  The 
Contracting  Officer  shall  send  the  form 
to  all  contractors  upon  physical 
completion  of  the  contract. 

SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

20.  Part  2432  is  revised  to  read  as 
follows: 

PART  2432— CONTRACT  FINANCING 
Subpart  2432.4— Advance  Payments 

2432.402  General. 

Sutipart  2432.9— Prompt  Payment 

2432.900  Scope  of  subpart. 

2432.901  Applicability. 
2432.903  Policy. 
2432.908  Contract  clauses. 

Authority:  Prompt  Payment  Act  (31  U.S.C. 
3901-3906);  sees.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c));  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d]). 
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Subpart  2432.4— Advance  Payments 

2432.402    Gmeral.  | 

(e)(1)  The  Determination  and  Findings 
required  by  FAR  32.402(c)(l)(iii)  shall  be 
made  by  the  Director,  Office  of        I 
Procurement  and  Contracts.  ' 

(2)  Each  advance  payment  situation 
shall  be  coordinated  with  the  Office  of 
Finance  and  Accounting  before 
authorization  may  be  given. 

Sut>part  2432.9— Prompt  Payment 

2432.900    Scope  of  subpart 

This  implements  the  provisions  of  the 
Prompt  Payment  Act  (31  U.S.C.  3901- 
3906)  and  Office  of  Management  and 
Budget  (OMB)  Circular  A-125.  The  Act 
was  speciHcally  designed  to  encourage 
Federal  Government  managers  to 
improve  their  bill  paying  procedures  by 
authorizing  the  charging  of  an  interest 
penalty  when  agencies  fail  to  pay  their 
bills  on  time  or  when  discounts  are 
taken  after  the  discount  period.  This 
subpart  also  prescribes  clauses  for 
designating  wire  transfer  procedures  to 
make  contract  payments  under  the 
Department  of  Treasury  Financial 
Communications  System  for  making 
Treasury  disbursed  vendor  payments  in 
excess  of  $25,000,  in  accordance  with 
Treasury  Bulletin  83-14. 


2432J01    AppHcabnity. 

The  provisions  of  this  part  are  not 
applicable  to  contracts  when  advance 
payments  are  used. 

2432.903    PoNcy.  | 

It  is  the  policy  of  the  Government  to 
include  payment  terms  in  contracts  and 
to  make  payments  by  the  due  dates 
determined  in  accordance  with  such 
terms.  Adherence  to  this  policy  is 
intended  to  result  in  the  avoidance  of 
interest  penalties  on  overdue  payments, 
establish  better  business  relationships 
with  suppliers,  and  increase  competition 
for  Government  contracts. 

2432.900    Contract  clauses. 

(a)  The  Contracting  Officer  shall 
insert  the  clause  at  2452.232-7a 
Payment  (Fixed-Price),  in  all  fixed-price 
solicitations  and  contracts.  The  clause 
with  its  Alternate  I  shall  be  used  for 
solicitations  and  contracts  issued  by  the 
Regional  Contracting  Officers. 

(b)  The  Contracting  Officer  shall 
insert  the  clause  at  2452.232-71. 
Payment  (Cost-Reimbursement),  in  all 
cost-reimbursement  solicitations  and 
contracts  when  vouchers  are  to  be  sent 
directly  to  the  paying  office.  The  clause 
with  its  Alternate  I  shall  be  used  for 
solicitations  and  contracts  issued  by  the 
Regional  Contracting  Officers. 


(c)  The  Contracting  Officer  shall  insert 
the  clause  at  2452.232-72,  Method  of 
Payment,  in  all  fixed-price  and  cost- 
reimbursement  solicitations  and 
contracts  when  individual  payments  are 
expected  to  exceed  $25,000. 

21.  Part  2434  is  added  to  read  as 
follows: 

PART  2434— MAJOR  SYSTEM 
ACQUISITIONS 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  488(c)):  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2434.001    Definition. 

(b)  The  Department's  dollar  threshold 
for  a  "major  system",  under  OMB 
Circular  A-109,  "Major  System 
Acquisitions",  is  $15,000,000.  The  Senior 
Procurement  Executive  may,  however, 
designate  any  acquisition  as  a  "major 
system  acquisition"  if  its  priority  to  the 
Department's  overall  mission  warrants 
such  emphasis. 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

PART  2437— SERVICE  COflTRACTING 

22.  The  table  of  contents  is  amended 
by  adding  the  following  subpart: 

Subpart  2437.1— Service  Contracts- 
General 

Sec. 

2437.101     Derinitions. 
2437.110    Solicitation  provisions  and 
contract  clauses. 

23.  The  authority  citation  for  Part  2437 
continues  to  read  as  follows: 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Service  Act  of 
1949  (40  U.S.C.  486(c)):  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

24.  Subpart  2437.1.  consisting  of 
sections  2437.101  and  2437.110,  is  added 
to  read  as  follows: 

Subpart  2437.1— Service  Contracts- 
General 

2437.101    Definitions. 

"Government  Technical 
Representative"  (GTR)  means  that 
individual  responsible  for  the  technical 
direction,  oversight,  and  evaluation  of 
the  Contractor's  performance. 

2437.110    SoNdtatton  provisions  and 
contract  clauses. 

(a)  The  Contracting  Officer  shall 
insert  the  clause  at  2452.237-70,  Key 
Personnel,  in  solicitations  and  contracts 
when  it  is  necessary  for  contract 
performance  to  identify  Contractor  Key 
personnel 


(b)  The  Contracting  Officer  shall 
insert  the  clause  at  2452.237-71, 
Reproduction  of  Reports,  in  solicitations 
and  contracts  where  the  Contractor  is 
required  to  produce,  as  an  end  product, 
publications  or  other  written  materials. 

(c)  The  Contracting  Officer  shall  insert 
the  clause  at  2452.237-72,  Coordination 
of  Data  Collection  Activities,  in 
solicitations  and  contracts  where  the 
Contractor  is  required  to  collect 
information  from  ten  or  more  public 
respondents. 

(d)  The  Contracting  Officer  shall 
insert  the  clause  at  2452.237-73,  Conduct 
of  Work,  in  all  service  contracts. 

(e)  The  Contracting  Officer  shall 
insert  the  clause  at  2452.237-74. 
Technical  Direction,  in  all  cost- 
reimbursement  solicitations  and 
contracts  for  services. 

(f)  The  Contracting  Officer  shall  insert 
the  clause  at  2452.237-75,  Clearance  of 
Personnel,  in  all  solicitations  and 
contracts  where  Contractor  personnel 
will  be  working  on-site  in  any  HUD 
office.  Contractors  shall  be  required  to 
complete  Forms  FD-258,  "Fingerprinting 
Charts"  and  GSA-176,  "Statement  of 
Personal  History." 

25.  Part  2442  is  added  to  read  as 
follows: 

SUBCHAPTER  Q— CONTRACT 
MANAGEMENT 

PART  2442— CONTRACT 
ADMINISTRATION 

Subpart  2442.7— Indirect  Cost  Rate* 

2442.705    Final  indirect  cost  rates. 
2442.705-70    Contract  clause. 

Subpart  2442.11— Production  Surveillance 
artd  Reporting 

2442.1106  Reporting  requirements. 

2442.1107  Contract  clause. 
Authority:  Sec.  205(c)  of  the  Federal 

Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c));  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  2442.7— Indirect  Cost  Rates 
2442.705    Final  Indirect  cost  rates. 

2442.705-70    Contract  Clause. 

The  Contracting  Officer  shall  insert 
the  clause  at  2452.242-70,  Indirect  Costs, 
in  cost-reimbursement  type  solicitations 
and  contracts  when  it  is  determined  that 
the  Contractor  will  be  compensated  for 
negotiated  or  provisional  indirect  cost 
rates  pending  establishment  of  final 
indirect  cost  rates. 


Subpart  2442.11— Production 
Surveillance  and  Reporting 

2442.1106  Reporting  requirements. 

(a]  All  contracts  for  professional  or 
technical  services  exceeding  $100,000.00 
shall  use  HUD  Form  441.1.  "Project 
Management  System  Baseline  Plan,"  to 
outline  how  the  Contractor  proposes  to 
carry  out  the  contract  work  and  HUD 
Form  661.1.  "Project  Management 
System  Progress  Report."  to  monitor 
quantitative  progress  against  the 
baseline  plan.  Each  of  these  forms  shall 
be  accompanied  by  a  narrative 
description.  The  Contracting  Officer 
may  waive  the  requirement  to  use  these 
furms  if  he  or  she  believes  the  Statement 
of  Work  or  Contractor's  technical 
proposal  are  sufficiently  specific  or 
another  acceptable  means  for  project 
management  is  substituted.  Contracts 
awarded  under  the  Acquired  Property 
Program  are  exempt  from  use  of  this 
reporting  requirement. 

2442.1107  Contract  clause. 

The  Contracting  Officer  shall  insert 
the  clause  at  2452.242-71,  Project 
Management  System,  in  solicitations 
end  contracts  for  professional  or 
tftchnical  services  exceeding  $100,000 
unless  the  Contracting  Officer 
determines  that  the  Statement  of  Work 
or  technical  proposal  is  sufficiently 
specific  or  another  acceptable  method 
for  project  management  is  substituted. 

26.  Part  2446  is  added  to  read  as 
follows: 

PART  2446— QUALITY  ASSURANCE 
Subpart  2440.5— Acceptance 

Si'c. 

2446.502  Responsibility  for  acceptance. 

2146.502-70  Contract  clause. 

Subpart  2446.6— Material  Inspection  and 
Receiving  Reports 

Authority:  Sec.  205(c)  of  the  Federal 
I'roperty  and  Administrative  Services  Act  of 
1949  (40  U.S.C  486(c)):  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  2446.5— Acceptance 
2446.502    Responsibility  for  acceptance. 

2446.502-70    Contract  clausa. 

The  Contracting  Officer  shall  insert 
the  clause  at  2452.246-70.  Inspection  and 
Acceptance,  in  solicitations  and 
contracts  unless  inspection  and 
ucceptance  will  be  performed  by 
someone  other  than  the  Government 
Technical  Representative  (GTR). 


Subpart  2446.6— Material  Inspection 
and  Receiving  Reports 

Note:  Inspection  of  contractor's 
performance  shall  be  performed  as  often  as 
necessary  to  protect  HUD's  interest.  HUD 
Form  9519,  Acquired  Property  Inspection 
Report,  shall  be  used  to  document  inspection 
and  acceptance  under  the  Acquired  Property 
Program.  Distribution  shall  be  us  indicated  on 
the  form. 

27.  Part  2451  is  added  to  read  as 
follows: 

PART  2451— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c)):  sec.  7(d)  of  the 
Department  of  Housing  and  IJrban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  2451.3— Contractor  Use  of 
Government  Discount  Air  Passenger 
Transportation  Rates 

2451.303    Contract  clause. 

The  Contracting  Officer  shall  insert 
the  clause  at  2452.251-70.  Contractor 
Employee  Travel,  in  all  cost- 
reimbursement  contracts  involving 
airline  travel. 

28.  Part  2452  is  added  to  read  as 
follows: 

SUBCHAPTER  H-CLAUSES  AND  FORMS 

PART  2452— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  2452.2— Texts  of  Provisions  and 
Clauses 

Sec. 

2452.209-70  Organizational  conflicts  of 

interest  notification. 
2452.209-71  Organizational  conflicts  of 

interest  certification. 
2452.209-72  Organizatonal  conflicts  of 

interest. 
2452.212-70  Contract  period. 
2452.215-70  Proposal  content  and  outline. 
2452.215-71  DUNS  contractor  establishment 

number. 
2452.216-70  Estimated  cost,  base  fee,  and 

award  fee. 
2452.216-71  Payment  of  base  and  award  fee. 
2452.216-72  Determination  of  award  fee 

earned. 
2452.216-73  Performance  evaluation  plan. 
2452.216-74  Distribution  of  award  fee. 
2452.216-75  Unpriced  task  orders. 
2452.224-70  Freedom  of  Information  Act 

notification. 
2452.232-70  Payment  (fixed-price). 
2452.232-71  Payment  (cost-reimbursement). 
2452.232-72  Method  of  payment. 
2452.237-70  Key  personnel. 
2452.237-71  Reproduction  of  reports. 
2452.237-72  Coordination  of  data  collection 

activities. 
2452.237-73  Conduct  of  work. 
2452.237-74  Technical  direction. 


Sec. 

2452.237-75  Clearance  of  personnel. 
2452.242-70  Indirect  costs. 
2452.242-71  Project  management  system. 
2452.246-70  Inspection  and  acceptance. 
2452.251-70  Contractor  employee  Travel. 
2452.270-70  Certification  of  status  as  a 
minority  business  enterprise. 
Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  4a6(c)):  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  2452.2— Texts  of  Provisions 
and  Clauses 

2452.209-70    Organizational  conflicts  of 
Interest  notificatioa 

As  prescribed  in  2409.508-1,  insert  the 
following  solicitation  provision  in  all 
solicitations. 

Organizational  Conflict  of  Interest 
Notification  (Feb  1987) 

(a)  It  is  the  Department  of  Housing  and 
Urt)an  Development's  policy  to  avoid 
situations  which  place  an  offeror  in  a  position 
where  its  judgment  may  be  biased  because  of 
any  past,  present  or  currently  planned 
interest,  financial  or  otherwise,  that  the 
offeror  may  have  which  relates  to  the  work  to 
be  performed  pursuant  to  this  solicitation  or 
where  the  ofi'eror's  performance  of  such  work 
may  provide  it  wilh  an  unfair  competitive 
advantage. 

(b)  Offerors  shall  provide  a  statement 
which  describes  in  a  concise  manner  all 
rcle\  ant  facts  concerning  any  past,  present, 
or  currently  planned  interest  (financial, 
contractual,  organizational,  or  otherwise) 
relating  to  the  work  to  be  performed 
hereunder  and  bearing  on  whether  the  offeror 
has  a  possible  organizational  conflict  of 
interest  with  respect  to  (1)  being  able  to 
render  impartial,  technical  sound,  and 
objective  assistance  or  advice,  or  (2)  being 
given  an  unfair  competitive  advantage.  The 
offeror  may  also  provide  relevant  facts  that 
show  how  its  organizational  structure  and/or 
management  systems  limit  its  knowledge  of 
possible  organizational  conflicts  of  interest 
relating  to  other  divisions  or  sections  of  the 
organization  and  how  that  structure  or 
system  would  avoid  or  mitigate  such 
organizational  conflict.  (Offerors  should  refer 
to  FAR  Subpart  9.5  and  HUDAR  Subpart 
2409.5  for  policies  and  procedures  for 
avoiding  neutralizing,  or  mitigating 
organizational  conflicts  of  interest). 

(c)  In  the  absence  of  any  relevant  interests 
referred  to  above,  the  offeror  shall  complete 
the  certification  at  2452.209-71, 
Organizational  Conflicts  of  Interest 
Certification. 

(d)  No  award  shall  be  made  until  the 
disclosure  or  certification  has  l>een  evaluated 
by  the  Contracting  Officer.  Failure  to  provide 
the  disclosure  or  certification  will  t>e  deemed 
to  be  a  minor  infraction  and  the  offeror  will 
be  permitted  to  correct  the  omission  within  a 
time  frame  established  by  the  Contracting 
Officer. 
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(e)  Refusal  to  provide  the  disclosure  or 
certification  and  any  additional  information 
as  required,  or  the  willful  nondisclosure  or 
misrepresentation  of  any  relevant 
information  shall  disqualify  the  offeror. 

(f)  If  the  Contracting  Officer  determines 
that  a  potential  conflict  exists,  the  selected 
offeror  shall  not  receive  an  award  unless  the 
conflict  can  be  avoided  or  otherwise  resolved 
through  the  inclusion  of  a  special  contract 
clause  or  other  appropriate  means.  The  terms 
of  any  special  clause  are  subject  to 
negotiation. 
(End  of  provision) 

2452.20»-71    Organizational  conflict  of 
hiterast  certification. 

As  prescribed  in  2409.508-1.  insert  the 
following  solicitation  provision  in  all 
solicitations. 

Organizational  Conflicts  of  Interest 
Certification  (Apr  1984) 

The  bidder  or  offeror  certifies  that  to  the 
best  of  its  knowledge  and  belief  and  except 
as  otherwise  disclosed,  he  or  she  does  not 
have  any  organizational  conflict  of  interest 
which  is  defined  as  a  situation  in  which  the 
nature  of  work  to  be  performed  under  this 
proposed  Government  contract  and  the 
bidder  or  offeror's  organizational,  financial, 
contractual  or  other  interests  may,  without 
some  restriction  on  future  activities: 

(a)  Result  in  an  unfair  competitive 
advantage  to  the  offeror  or 

(b)  Impair  the  offeror's  objectivity  in 
performing  the  contract  work. 
D  In  the  absence  of  any  actuHl  or  apparent 

conflict.  I  hereby  certify  that  to  the  best 
of  my  knowledge  and  belief,  not  actual  or 
apparent  conflict  of  interests  exists  with 
regard  to 

Offertirts)  or  Bidderfs)    

possible  performance  of  this  procurement. 
(End  of  provision) 

2452.209-72    Organizational  conflicts  of 
interest 

As  prescribed  in  2409.508-2,  insert  the 
following  contract  clause  in  all 
contracts. 

Organizational  Conflicts  of  Interest  (Apr 
1984) 

(a)  The  Contractor  warrants  that  to  6\e 
t>est  of  its  knowledge  and  belief  and  except 
as  otherwise  disclosed,  he  or  she  does  not 
have  any  organizational  conflict  of  interest 
which  is  defined  as  a  situation  in  which  the 
nature  of  work  under  a  Government  contract 
and  a  Contractor's  organizational,  financial, 
contractual  or  other  interests  are  such  that: 

(1)  Award  of  the  contract  may  result  in  an 
unfair  competitive  advantage:  or 

(2)  The  Contractor's  objectivity  in  , 
performing  the  contract  work  may  be  I 
impaired. 

(b)  The  Contractor  agrees  that  if  after 
award  he  or  she  discovers  an  organizational 
conflict  of  interest  with  respect  to  this 
contract,  he  or  she  shall  make  an  immediate 
and  full  disclosure  in  writing  to  the 
Contracting  Officer  which  shall  include  a 
description  of  the  action  which  the 


Contractor  has  taken  or  intends  to  take  to 
eliminate  or  neutralize  the  conflict. 

The  Government  may.  however,  terminate 
the  contract  for  the  convenience  of  the 
Government  if  it  would  be  in  the  best  interest 
of  the  Government. 

(c)  In  the  event  the  Contractor  was  aware 
of  an  organizational  conflict  of  interest  before 
the  award  of  this  contract  and  intentionally 
did  not  disclose  the  conflict  to  the 
Contracting  Officer,  the  Government  may 
terminate  the  contract  for  default. 

(d)  The  provisions  of  this  clause  shall  be 
included  in  all  subcontracts  and  consulting 
agreements  wherein  the  work  to  be 
performed  is  similar  to  the  service  provided, 
by  the  prime  contractor.  The  Contractor  shall 
include  in  such  subcontracts  and  consulting 
agreements  any  necessary  provisions  to 
eliminate  or  neutralize  conflicts  of  interest. 
(End  of  clause) 

2452.212-70    Contract  period. 

As  prescribed  in  2412.104(a),  insert  the 
following  clause  in  all  term  form  cost-  . 
reimbursement  and  fixed-price  service 
solicitations  and  contracts. 

Contract  Period  (Apr  1984) 

The  Contractor  shall  complete  all  work 
hereunder,  including  delivery  of  the  final 

report,  if  required,  within months 

from  the  effective  date  of  the  contract. 
(End  of  clause) 

2452.215-70    Proposal  content  and  outline. 

As  prescribed  in  2415.407(a),  insert  the 
following  solicitation  provision  in  all 
solicitations  over  the  small  purchase 
limitation. 

Proposal  Content  and  Outline  (Apr  1984) 

(a)  Proposals  shall  be  submitted  in  two 
separate  parts  as  further  described  below 
and  shall  be  enclosed  in  a  sealed  envelope 
and  addressed  to  the  office  specified  in  the 
solicitation.  The  envelope  must  show  the 
hour  and  date  specified  in  the  solicitation  for 
receipt,  the  solicitation  number,  and  the  name 
and  address  of  the  offeror.  Part  I  shall  consist 
of  the  technical  and  management  submittal  of 
the  proposed  work.  Part  U  shall  consist  of 
complete  cost  and  pricing  data.  Each  part  of 
the  proposal  shall  be  complete  in  itself  so 
that  the  evaluation  of  both  parts  can  be 
accomplished  concurrently,  and  the 
evaluation  of  the  technical  and  management 
submittal  can  be  made  strictly  on  the  basis  of 
its  merit. 

(b)  Part  I— Technical  and  Managenwiil 

Section  1:  Proposal  Coverage.  Cover  the 
scope  of  work  and  general  objectives  which 
the  proposal  addresses. 

Section  Z  Tasks  and  Methods.  Describe 
the  principal  tasks  or  sub-projects  to  be 
undertaken  together  with  a  discussion  of 
their  relationships  to  each  other.  Discuss  the 
considerations  for  selecting,  performing  and 
the  time  sequencing  of  the  tasks  or  sub- 
projects.  Describe  and  discuss  the  method  of 
personnel  training  and  field  personnel 
recruitment  and  the  method  of  project  control 
to  be  applied  to  the  project  to  ensure  timely, 
professional  and  quality  performance.  The 


Contractor  must  clearly  state  his/her  plans 
for  project  management  and  in  providing 
current  and  updated  project  progress  to  HUD 
during  those  phases  of  Contractor 
performance  that  require  substantial 
coordination  with  HUD  personnel. 

Section  3:  Organization  and  Staffing. 
Include  an  organizational  chart  for  the 
project  showing  the  name  of  the  project 
manager  and  the  names  of  key  personnel. 
Include  a  brief  resume  for  each  person  shown 
on  the  special  qualifications  applicable  to  the 
performance  of  the  project.  Describe  the 
specific  effort  to  be  contributed  to  the  project 
by  each  of  the  key  personnel  and  include  a 
statement  expressed  either  in  percentage  or 
person-hours  that  each  will  devote  to  the 
effort.  Include  a  summation  of  the  minimum 
person-hours  or  person-months  of 
professional  effort  to  be  used  in  completing 
the  project.  Describe  the  physical  facilities  to 
be  used.  If  consultants,  advisors  or 
subcontractors  are  to  be  used,  describe  the 
arrangements  and  include  resumes  of  the  Key 
personnel. 

Section  4:  Prior  and  Current  Experience. 
Include  a  list  of  projects  currently  in  progress 
and  completed  within  the  last  two  years 
which  are  relevant  to  this  procurement. 
Include  names,  addresses  and  telephone 
numbers  of  contact  points  with  these  clients. 
The  Government  reserves  the  right  to  request 
information  from  any  source  so  named. 

Section  5:  Conflicting  or  Multiple  Use  of 
Contractor  Resources.  Include  a  description 
of  the  contractor's  current  or  planned  projects 
that  may  draw  upon  resources  or  personnel, 
including  top  management,  proposed  to  be 
committed  to  this  project.  Explain  how  such 
conflicting  or  multiple  uses  will  be  resolved 
to  avoid  impairing  the  timely,  professional, 
and  high-quality  performance  of  this  project. 
If  the  proposer  has  one  or  more  existing  HUD 
projects  that  will  run  concurrently  with  this 
project,  explain  how  the  level  of  attention 
described  in  the  proposal  will  be  preserved 
across  projects. 

The  Government  reserves  the  right  to 
downgrade  the  related  Factor  for  Award 
score  for  any  proposal  that  does  not 
adequately  and  credibly  address  such 
conflicts  or  multiple  uses. 

(c)  Part  II— Cost  and  Pricing  Data 

Furnish  cost  or  pricing  data  using  the  forms 
provided  in  Part  III,  Section  J  of  this 
solicitation,  SF-1411,  Contract  Pricing 
Proposal.  Instructions  for  using  that  form  are 
also  in  Section  ].  Round  all  amounts  to  the 
nearest  dollar.  Also  execute  the 
"Certifications  and  Representations" 
included  in  Part  IV,  Section  K,  and  where 
appropriate,  a  "Certification  of  Current  Cost 
or  Pricing  Data".  Furnish  the  names  and 
telephone  number  of  the  Government  audit 
organization  having  cognizance  of  your 
activity. 

(d)  Proposals  shall  be  submitted  in  six  (6) 
copies  each  of  Part  I  and  II. 
(End  of  provision) 

2452.215-71     DUNS  contractor 
establishment  number. 

As  prescribed  in  2415.407(b),  insert  the 
following  solicitation  provision  in  all 
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solicitations  which  exceed  the  small 
purchase  limitation. 

DUNS  Contractor  EstabHshmeBt 
Number  (Apr.  1984) 

Offerors  or  Bidders  are  required  to 
complete  the  following  for  all  solicitations 
which  exceed  the  small  purchase  limitation. 

DUNS  Contractor  Establishment  Number 

(End  of  provision) 

2452.216-70    Estimated  cost.  boM  fee,  and 
award  Fee. 

As  prescribed  in  2416.405(e)(1),  insert 
the  following  clause  in  all  award  fee 
contracts. 

Estimated  Cost.  Base  Fee,  and  Award 
Fee  (Apr  1984) 

The  estimated  cost  of  this  contract  is  $ 
(Insert  Amount).  A  base  fee  of  $  (Insert 
Amount)  is  payable  in  accordance  with  the 
clause  entitled  Payment  of  Base  and  Award 
Fee.  In  addition,  a  maximum  Award  Fee  of  $ 
(Insert  Amount)  is  available  for  payment  in 
accordance  with  the  clause  entitled  Payment 
of  Base  and  Award  Fee. 
(End  of  Clause) 


2452.216-71 
fee. 


Payment  of  base  aitd  award 


As  prescribed  in  2416.405(e)(1),  insert 
the  following  clause  in  all  award  fee 

contracts. 

Payment  of  Base  and  Award  Fee  (Aug 
1987) 

(a)  Base  Fee.  The  Government  will  make 
payment  of  the  base  fee  in  (insert  number) 
increments  on  the  schedule  set  fwth  in  the 
Performance  Evaluation  Plan  established  by 
the  Government.  The  amount  payable  shall 
be  based  on  the  progress  toward  completion 
of  contract  tasks  as  determined  by  the 
Contracting  Officer.  Payment  of  the  base  fee 
is  subject  to  any  withholdings  as  provided  for 
elsewhere  in  this  contract. 

(b)  Award  Fee.  The  Government  shall 
make  payments  of  the  award  fee  in 
accordance  with  the  schedule  established  in 
ihe  Performance  Evaluation  Plan  and  the 
Evaluation  Periodls)  set  forth  in  the 
Distribution  of  Award  Fee  clause. 

(End  of  Clause) 

2452.216-72    Determination  of  award  fee 
earned. 

As  prescribed  in  2416.405(e)(1),  insert 
the  following  clause  in  all  award  fee 
contracts. 

Detennination  of  Award  Fee  Earned 
(Aug  1987 

(a)  At  the  conclusion  of  each  evaluation 
period  specified  in  the  Performance 
Evaluation  Plan,  the  Government  shall 
evaluate  the  contractor's  performance  and 
determine  the  amount,  if  any,  of  award  fee 
earned  by  the  contractor.  The  amount  of 
award  fee  to  be  paid  will  be  determined  by 
the  designated  Fee  Determination  Official's 
(flX))  judgmental  evaluation  in  accordance 
with  the  criteria  set  forth  in  the  Performance 


Evaluation  Plan.  This  decision  is  made 
unilaterally  by  the  Government  and  is  not 
subject  to  the  disputes  clause  or  the 
provisions  of  the  Contract  Disputes  Act  of 
1978,  41  U.S.C.  601  et  seq.  In  reaching  this 
decision,  the  FDO  may  consider  any 
justification  of  award  fee  the  Contractor 
submits,  provided  that  the  justification  is 
submitted  within  [insert  number)  days  after 
the  end  of  an  evaluation  period.  The  FDO 
determination  shall  be  in  writing,  shall  set 
forth  the  basis  of  the  FDO's  decision,  and 
shall  be  sent  to  the  Contractor  within  [insert 
number]  days  after  the  end  of  the  evaluation 
period. 

(b)  The  FDO  may  specify  in  any  fee 
determination  that  fee  not  earned  during  the 
period  evaluated  may  be  accumulated  and  be 
allocated  for  award  during  a  later  evaluation 
period.  The  Distribution  of  Award  Fee  clause 
shall  be  amended  to  reflect  the  allocatioa 
(End  of  Clause) 

2452.216-73    Performance  evaluation  plan. 

As  prescribed  in  2416.405(e)(l],  insert 
the  following  clause  in  all  award  fee 
contracts. 

Performance  Evaluation  Plan  (Aug  1987) 

(a)  The  Government  shall  unilaterally 
establish  a  Performance  Evaluation  Plan  that 
will  provide  the  basis  for  the  determination 
of  the  amount  of  award  fee  awarded  under 
the  contract.  The  Plan  shall  set  forth 
evaluation  criteria  and  percentage  of  award 
fee  available  for  (1)  technical  functions, 
including  schedule  requirements  if 
appropriate.  (2)  management  functions;  and, 
(3)  cost  functions.  The  Government  shall 
furnish  a  copy  of  the  Wan  to  the  Contractor 
[insert  number]  days  before  the  start  of  the 
evaluation  period. 

(b)  The  Govenunent  may  initially  revise 
the  Performance  Evaluation  Plan  at  any  time 
during  the  contract  term.  The  Contractor  shall 
be  notified  at  least  [insert  number)  days 
before  the  start  of  the  evaluation  period  to 
which  the  change  will  apply. 

(End  of  Clause) 

2452.216-74    DistrtlNition  of  award  fee. 

As  prescribed  in  2416.405(e)(1),  insert 
the  following  clause  in  all  award  fee 
contracts. 

Distribution  of  Award  Fee  (Apr  1984) 

(a)  The  total  amount  of  award  fee  available 
under  this  contract  is  assigned  to  the 
following  evaluation  periods  in  the  following 
amounts: 

Evaluation  Period:  

Available  Award  Fee:    


(b)  In  the  event  of  contract  termination, 
either  in  whole  or  in  part,  the  amount  of 
award  fee  available  shall  represent  a  pro-rata 
distribution  associated  with  evaluation 
period  activities  or  events  as  determined  by 
the  Fee  Determination  Official  as  designed  in 
the  contract.  The  contract  clauses  required 
for  cost  reimbursement  contracts  should  be 
modified  for  use  under  award  fee  contracts 
as  cited  below: 

(1)  The  term  "base  fee  and  award  fee" 
should  be  substituted  for  "fixed-fee"  where  it 


appears  in  the  clause  at  FAR  52.243-2. 
Changes. 

(2)  The  term  "base  fee"  should  be 
substituted  for  "fee"  where  it  appears  in  the 
clauses  at  FAR  52.232-20,  Limitation  of  Costs, 
and  FAR  52.232-22,  Limitation  of  Funds. 

(3)  The  phrase  "base  fee.  if  any.  and  such 
additional  fee  as  may  be  awarded  as 
provided  for  in  the  Schedule"  should  be 
substituted  for  the  term  "fee "  whene\'er  it 
appears  in  the  clause  at  FAR  52JZ16-7. 
Allowable  Cost  and  Payment. 

(End  of  clause) 

2452.216-75    Unpriced  tasic  orders. 

As  prescribed  in  2416.504(e),  insert  the 
following  clause  in  all  indefmite- 
quantity  contracts. 

Unpriced  Task  Orders  (Apr  1984) 

(a)  Although  it  is  anticipated  that  the 
Govenunent  and  the  Contractor  will  reach 
agreement  on  the  total  cost  and  fee  or  profit 
(if  applicable)  for  the  effort  to  be  undertaken, 
prior  to  the  issuance  of  a  Task  Order,  there 
may  be  occasions  when  the  Government 
wishes  to  authorize  commencement  of  work 
prior  to  agreement  on  price.  If  this  is  the  case, 
a  Task  Order  may  be  issued  which  provides 
that  the  Contractor  shall  immediately 
commence  performance  of  the  services 
specified  in  the  order,  and  shall  submit  a 
pricing  proposal  within  fifteen  days  of  receipt 
of  the  Task  Order.  Upon  negotiations  of  the 
cost,  a  supplemental  agreement  shall  be 
executed  to  make  specific  all  terms  and 
conditions  of  the  Task  Order.  Failure  to  agree 
for  costs  ordered  under  this  procedure  shall 
be  considered  a  dispute  within  the  meani.ig 
of  the  clause  of  this  contract  entitled 
Disputes. 

(b)  Unpriced  Task  Orders  shall  indicate  a 
"not-to-exceed"  amount  for  the  order 
however,  such  amount  shall  not  exceed  50 
percent  of  the  estimated  cost  of  the  Task 
Order.  The  Task  Order  shall  only  require  the 
Contracting  Officer's  signature,  but  shall 
comply  with  all  other  Task  Order 
requirements. 

(End  of  clause) 

2452.224-70    Freedom  of  Information  Act 
notification. 

As  prescribed  in  2424.202-70.  insert 
the  following  provision  in  all 
solicitations. 

Freedom  of  Information  Act  Notification 
(Apr  1964) 

Proposals  submitted  in  response  to  '..'lis 
solicitation  are  subject  to  disclosure  under 
the  Freedom  of  Information  Act  (FOIA).  To 
assist  *he  Department  in  determining  whether 
or  not  to  release  information  contained  in  a 
proposal  in  the  event  a  FOIA  request  is 
received,  offerors  may.  through  clear 
earmarking  or  otherwise,  indicate  those 
portions  of  their  proposals  which  they  believe 
should  not  be  disclosed.  While  an  offeror's 
advice  will  be  considered  by  the  Department 
in  its  detennination  whether  to  release 
requested  information  or  not,  it  must  be 
emphasized  that  the  Department  is  required 
by  the  FOIA  to  make  an  independent 
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evaluation  as  to  the  information, 
notwithstanding  the  offeror's  views.  It  is 
suggested  that  if  an  offeror  believes  that 
confidential  treatment  is  appropriate,  the 
basis  for  this  view  should  be  provided,  where 
possible,  because  general  assertions  or 
blanket  requests  for  confldentiality,  without 
more  information,  are  not  particularly  helpful 
to  the  Department  in  making  determinations 
concerning  the  release  of  information  under 
the  Act.  It  should  also  be  noted  that  the 
Department  Is  required  to  segregate 
disclosable  information  from  non-disclosable 
items,  so  particular  care  should  be  taken  in 
the  identification  of  each  portion  of  which 
confidential  treatment  is  requested.  Offeror's 
views  concerning  conndentiality  will  be  used 
to  aid  the  Department  in  preparing  its 
response  to  FOLA  requests.  Further,  offerors 
should  note  that  the  presence  or  absence  of 
such  comments  or  earmarking  regarding 
conHdential  information  will  have  no  bearing 
whatsoever  on  the  evaluation  of  proposals 
submitted  pursuant  to  this  solicitation,  nor 
will  the  absence  of  this  earmarking 
automatically  result  in  greater  disclosure. 
(End  of  provision). 

2452.232-70    Payment  (fixed-piic*). 

As  prescribed  in  2432.908(a).  insert  the 
following  clause  in  all  fixed  price 
solicitations  and  contracts: 

Payment  (Fixed  Price)  (Sept  1987) 

(a)  General.  The  Government  shall  pay  the 
Contractor  as  full  compensation  for  all  work 
required,  performed  and  accepted  under  this 
contract,  inclusive  of  all  costs  and  expenses. 
the  firm  fixed-price  stated  in  Part  I.  Section  B 
of  this  contract. 

[USE  PARAGRAPH  (bj  ONLY  IF  PARTIAL 
PA  YMENTS  APPL  Y.  OTHER  WISE. 
PARAGRAPH  (a)  ABOVE  ASSUMES  THE 
CONTRACTOR  WILL  BE  PAID  THE  FULL 
AMOUNT  UPON  COMPLETION  OF  ALL 
CONTRACT  REQUIREMENTS] 

(b)  Payment  Schedule.  Payments  will  be 
made  in  accordance  with  the  following 
partial  payment  schedule: 
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(c)  Submission  of  Invoices.  Invoices  shall 
be  submitted  in  an  original  and  three  (3) 
copies  to  the  payment  ofTice  identified  in 
Block  12  of  the  SF-28  or  Block  25  of  the  SF- 
33.  To  constitute  a  proper  invoice,  the  invoice 
must  include  the  following  information: 

(1)  The  Contractor's  name  and  invoice 
date: 

(2)  Contract  number 

(3)  Description,  price,  quantity  of  property 
and  services  actually  delivered  or  rendered, 
and  date(s)  of  delivery.  (If  delivery  is  made  to 
other  than  the  address  in  Block  11  of  the 
contract  (or  the  address  specified  in  Part  I. 
Section  F,  if  award  is  made  on  SF-33).  the 
invoice  should  so  indicate): 

(4)  Shipping  and  payment  terms: 


(5)  Name  (where  practicable),  title,  phone 
number,  and  complete  mailing  address  or 
responsible  official  to  whom  payment  is  to  be 
sent:  and 

(6)  If  the  Contractor  is  an  individual 
proprietorship  or  a  partnership,  the  tax 
identification  number. 

Note. — ^To  assist  the  Government  in  making 
timely  payments,  the  Contractor  is  also 
requested  to  identify  the  appropriation 
number  (from  Block  14  if  award  is  made  on 
the  SF-26  or  Block  21  is  the  award  is  made  on 
the  SF-33)  on  each  invoice.  The  Contractor  is 
also  requested  to  identify  on  the  envelope 
that  an  invoice  is  enclosed. 

(d)  Interest  on  Overdue  Payments.  (1)  The 
Prompt  Payment  Act  (31  U.S.C.  3901-3906)  is 
applicable  to  payments  under  this  contract 
and  requires  the  payment  to  Contractors  of 
interest  on  overdue  payments  and  improperly 
taken  discounts. 

(2)  Determinations  of  interest  due  will  be 
made  in  accordance  with  the  provisions  of 
the  Prompt  Payment  Act,  Office  of 
Management  and  Budget  Circular  A-12.'i,  and 
the  terms  of  this  clause. 

(e)  Payment  Due  Date.  (1)  Payments  under 
this  contract  will  be  due  on  the  thirtieth, 
calendar  day  after  the  later  of: 

(i)  The  date  of  actual  receipt  of  a  proper 
invoice  in  the  payment  office  identified  in 
Block  12  of  the  SF-26  or  Block  25  of  the  SF- 
33:  or 

(ii)  The  date  the  supplies  or  services  are 
accepted  by  the  Government.  However,  on  a 
final  invoice  of  any  balance  of  funds  due  the 
contractor  for  supplies  delivered  or  services 
performed  under  the  contract  but  where  the 
payment  amount  is  subject  to  contract 
settlement  actions,  acceptance  shall  be 
deemed  to  have  occurred  oi.  the  effective 
date  of  the  contract  settlement. 

(2)  The  time  and  date  stamp  of  the  Office  of 
Finance  and  Accounting  shall  determine  the 
date  of  actual  receipt  of  the  invoice. 

(3)  An  interest  penalty  shall  be  paid  by  the 
Government,  without  request  from  the 
Contractor,  if  payment  is  not  made  within  15 
days  after  the  due  date.  An  interest  penalty 
shall  also  be  paid  without  request  from  the 
Contractor,  if  an  improperly  taken  disco.unt 
for  prompt  payment  was  not  corrected  within 
15  days  after  the  expiration  of  the  discount 
period.  The  interest  penalty  will  be 
calculated  on  the  amount  of  discount  taken 
for  the  period  beginning  with  the  first  day 
after  the  end  of  the  discount  period  through 
the  date  when  the  Contractor  is  paid. 

(i)  If  an  interest  penalty  is  owed  but  not 
paid,  the  interest  penalty  will  also  accrue 
interest  until  it  is  paid.  Any  interest  penalty 
remaining  unpaid  for  any  30-day  period  will 
be  able  to  the  invoice  amount,  if  also  unpaid, 
and  interest  penalties  will  accrue  monthly  on 
the  combined  amount. 

(ii)  The  Government  shall  have  14  calendar 
days  to  inspect  and  accept  deliverables  under 
this  contract.  For  purpose  of  computing  any 
interest  penalty  that  might  be  due  the 
Contractor,  Government  acceptance  shall  be 
constructively  deemed  to  have  occurred  on 
the  14th  calendar  day  after  the  Contractor 
delivered  the  supplies  or  completed 
performance  of  the  services  in  accordance 
with  the  terms  and  conditions  of  the  contract, 
unless  there  is  a  disagreement  over  quantity. 


quality,  or  contractor  compliance  with  a 
contract  provision.  The  constructive 
acceptance  provision,  however,  does  not 
compel  Government  officials  to  accept 
supplies  or  services,  perform  contract 
administration  functions,  or  make  payment 
prior  to  fulfilling  their  responsibilities.  No 
interest  penally  shall  be  due  the  Contractor  if 
delivered  supplies  or  services  are  determined 
to  be  unacceptable. 

(iii)  The  following  periods  of  time  will  not 
be  included  in  the  determination  of  an 
interest  penalty: 

(A)  The  period  taken  to  notify  the 
Contractor  of  defects  in  invoices  submitted  to 
the  Government,  but  this  may  not  exceed  IS 
days:  and 

(B)  The  period  between  the  defects  notice 
and  resubmission  of  the  corrected  invoice  by 
the  Contractor. 

(iv)  The  interest  rate  shall  be  the  rate 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611)  and  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  period  will 
be  inclusive  from  the  first  day  after  the  due 
date  through  the  payment  date.  Adjustments 
will  be  made  by  the  designated  payment 
office  for  errors  in  calculating  interest 
penalties,  if  requested  by  the  Contractor. 

(4)  The  date  of  the  check  issued  in  payment 
shall  be  considered  to  be  the  date  that 
payment  is  made. 

(f)  Contractor  Remittance  Address. 
Payment  shall  be  made  to  the  Contractor's 
address  as  specified  on  the  cover  page  of  this 
contract,  unless  a  separate  remittance 
address  is  specified  below: 

(Insert  appropriate  address) 
(F.nd  of  clause) 

Alternate  I  (APR  1984).  This  alternate 
is  required  for  all  fixed-price  contracts 
issued  by  Regional  Contracting  Officers. 
In  such  cases,  substitute  the  following 
paragraph  (c)  for  that  in  the  basic 
clause: 

(c)  Invoices  shall  be  submitted  in  an 
original  and  three  (3)  copies  to  the  office 
identified  in  Block  5  of  the  SF-26  or  Block  7  of 
the  SF-33.  To  constitute  a  proper  invoice,  the 
invoice  must  include  the  following 
information: 

2452.232-71    Payment  (cost- 
reimlHirsemenL 

As  prescribed  in  2432.908(b].  insert  the 
following  clause  in  all  cost- 
reimbursement  solicitations  and 
contracts. 

Payment  (Cost-Reimbursement)  (Sept 
1987) 

(a)  The  Contractor  shall  submit  an  original 
and  two  (2)  copies  of  each  voucher,  showing 
the  elements  of  cost  for  the  billing  period  and 
for  the  cumulative  costs  to  date.  All  vouchers 
shall  be  distributed  as  follows,  except  for  the 
final  voucher  which  shall  be  submitted  in  all 
copies  to  the  Contracting  Officer. 


Interim  Public 
vouchers 

Attention 

Address 
shown 
on  face 

of 
contract 
in  block 

Original 

Voucher 

Examiner. 
Corrtractirtg 

Officer. 
GTR 

12 

One  copy 

5 

One  copy 

11 

(b)  In  addition  to  showing  the  elements  of 
cost  for  the  billing  period  and  for  the 
cumulative  costs  to  date,  the  following  data 
must  be  included  in  the  voucher  for  it  to 
constitute  a  proper  voucher 

(1)  Contractor's  name  and  voucher  date; 

(2)  Contract  number; 

(3)  Description  of  services  and  period  for 
which  reimbursement  is  sought; 

(4)  Name  (where  practicable),  title,  phone 
number,  and  complete  mailing  address  or 
responsible  official  to  whom  payment  is  to  be 
sent;  and, 

(5)  If  the  Contractor  is  an  individual 
proprietorship  or  a  partnership,  the  tax 
identification  number. 

To  assist  the  Government  in  making  timely 
payments,  the  Contractor  is  requested  to 
identify  the  appropriabon  number  (from 
Block  14  of  the  SF  26)  on  each  voucher.  The 
Contractor  is  also  requested  to  identify  on  the 
envelope  that  a  voucher  is  enclosed. 

(c)  Payment  Due  Date. 

(1)  Payments  under  this  contract  will  be 
due  on  the  thirtieth  calendar  day  after  the 
actual  date  of  receipt  of  a  proper  voucher  by 
the  Office  specified  in  Block  12  of  the 
contract.  The  time  and  date  stamp  or  other 
records  of  that  office  shall  determine  the  date 
of  receipt  of  the  voucher. 

(2)  The  date  of  the  check  issued  in  payment 
shall  be  considered  to  be  the  date  payment  is 
made. 

(3)  With  the  exception  of  the  final  payment, 
all  payments  under  this  contract  are 
provisional  and  subject  to  audit  of  individual 
vouchers.  Each  payment,  therefore,  shall  be 
subject  to  reduction  for  amounts  included  in 
the  related  vouchers  which  are  found  by  the 
Contracting  Officer,  on  the  basis  of  such 
audit,  not  to  constitute  allowable  cost.  Any 
payment  may  be  reduced  for  overpayments, 
or  increased  for  underpayments  on  the 
preceding  voucher. 

(d)  Contractor  Remittance  Address. 

The  Government  shall  remit  all  payments 
to  the  following  address: 

(Insert  appropriate  address) 

(End  of  clause) 

Alternate  I.  This  alternate  is  required 
for  all  cost-reimbursement  contracts 
issued  by  Regional  Contracting  Officers. 
In  such  cases,  substitute  the  following 
paragraph  (a)  for  that  in  the  basic 
clause; 

(a)  The  Cimtractor  shall  submit  an 
original  and  three  (3)  copies  of  each 
voucher  showing  the  elements  of  cost 
for  the  billing  period  and  for  the 
cumulative  costs  to  date.  All  vouchers 
shall  be  submitted  to  the  Contracting 


Officer  specified  in  Block  5  of  the 
contract. 

The  words  "Blocli  12 "  specified  in  the 
first  sentence  of  paragaph  (c)(1)  are 
substituted  with  "Block  5." 

2452.232-72    Method  of  payment 

As  prescribed  in  2432.90a(c),  insert  the 
following  clause  in  all  fixed-price  and 
cost-reimbursement  soUcitations  and 
contracts  when  individual  payments  are 
expected  to  exceed  $25,000. 

Method  of  Payment  (Apr  1964) 

(a)  Payments  under  this  contract  will  be 
made  either  by  check  or  by  wire  transfer 
through  the  Treasury  Financial 
Communication  System  (TFCS)  at  the  option 
of  the  Government 

(b)  The  Contractor  is  required  to  provide 
(in  writing)  to  the  Contracting  Officer,  the 
necessary  information  (e.g.,  bank  name, 
account  no.)  to  facilitate  contiact  payments 
by  electronic  funds  transfer. 

(c)  Any  changes  to  the  TFCS  information 
provided  to  the  Contracting  Officer  shall  also 
be  furnished  in  writing.  It  is  the  contractor's 
responsibility  to  furnish  these  changes 
p.'omptly  to  avoid  payments  to  erroneous 
addresses  or  bank  accounts. 

(d)  The  requested  TFCS  information  should 
be  submitted  to  the  address  in 

Block of  the  face  page  of  this 

contract. 
(End  of  clause) 

2452.237-70    Key  personnel 

As  prescribed  in  2347.110(a).  insert  the 
following  clause  in  solicitations  and 
contracts  when  it  is  necessary  for 
contract  performance  to  identify  the 
Contractor's  key  personnel. 

Key  Personnel  (Apr  1984) 

The  personnel  specifled  below  are 
considered  to  be  essential  to  the  work  being 
performed  under  this  contract.  Prior  to 
diverting  any  of  the  specified  individuals  to 
other  projects,  the  Contractor  shall  notify  the 
Contracting  Officer  reasonably  in  advance 
and  shall  submit  justification  (including 
proposed  substitutions)  in  sufficient  detail  to 
permit  evaluation  of  the  impact  on  thft 
program.  No  diversion  shall  be  made  by  the 
Contractor  without  the  written  consent  of  the 
Contracting  Officer  Provided,  that  the 
Contracting  Officer  may  ratify  in  writing  such 
diversion  and  such  ratification  shall 
constitute  the  consent  of  the  Contracting 
Officer  required  by  this  clause.  This  clause 
may  be  amended  from  time  to  time  during  the 
course  of  the  contract  to  either  add  or  delete 
personnel,  as  appropriate. 

(List  Key  Personnel) 

(End  of  clause] 

2452.237-71    Reproduction  of  reports. 

As  prescribed  in  2437.110(b),  insert  the 
following  clause  in  solicitations  and 
contracts  where  the  Contractor  is 
required  to  produce,  as  an  end  product, 
pubhcations  or  other  written  materials. 


Reproduction  of  Reports  (Apr  1984) 

In  accordance  with  Title  I  of  the 
Government  Printing  and  Binding 
Regulations,  printing  of  reports,  data,  or  other 
written  material,  if  required  herein,  is 
authorized  provided  that  the  material 
produced  does  not  exceed  5.000  production 
units  of  any  page  and  that  items  consisting  of 
multiple  pages  do  not  exceed  25,000 
production  units  in  aggregate.  The  aggregate 
number  of  production  units  is  determined  by 
multiplying  pages  times  copies.  A  production 
unit  is  one  set  size  8Vt  by  11  inches  or  less, 
printed  on  one  side  only  and  in  one  color.  All 
copy  preparation  to  produce  camera  ready 
copy  for  reproduction  must  be  set  by  methods 
other  than  hot  metal  typesetting.  The  reports 
should  be  produced  by  methods  employing 
stencils,  masters,  and  plates  which  are  to  tie 
used  in  single  unit  duplicating  equipment  no 
larger  than  11  by  17  inches  with  a  maximum 
image  of  10%  by  14  V4  inches  and  are 
prepared  by  methods  or  devices  that  do  not 
utilize  reusable  contact  negatives  and/or 
positives  prepared  with  a  camera  requiring  a 
darkroom.  All  reproducibles  (camera  ready 
copies  for  reproduction  by  photo  offset 
methods)  shall  become  the  property  of  the 
Government  and  shall  be  delivered  to  the 
Government  with  the  report,  data,  or  other 
written  materials. 
(End  of  Clause) 

2452.237-72    Coordination  of  data 
collection  activities. 

As  prescribed  in  2347.110(c).  insert  the 
following  clause  in  solicitations  and 
contracts  where  the  Contractor  is 
required  to  collect  identical  information 
from  ten  or  more  public  respondents. 

Coordination  of  Data  Collection 
Activities  (Apr  1984) 

If  it  is  established  at  award  or 
subsequently  becomes  a  contractual 
requirement  to  collect  identical  information 
from  ten  or  more  public  respondents,  the 
Paperwork  Reduction  Act  (44  U.S.C.  3501- 
3520)  applies.  In  that  event  the  Contractor 
shall  not  take  any  action  to  solicit 
information  from  any  of  the  public 
respondents  until  notified  in  writing  by  the 
Contracting  Officer  that  the  r«m(iced  Office 
of  Management  and  Budget  ftihiJT)  final 
clearance  was  received. 
(End  of  clause) 

2452.237-73    Conduct  of  work.*" 

As  prescribed  in  2437.110(d),  iJisert  the 
following  clause  in  all  contracts  for 
services. 

Conduct  of  Work  (Apr  1984) 

(a)  The  Government  Technical 
Representative  (GTR)  for  liasion  with  the 
Contractor  as  to  the  conduct  of  work  is 

,  or  a  successor  designated  in 

writing  by  the  Contracting  Officer 

(b)  The  Contractor's  work  hereunder  shall 
be  carried  out  under  the  super rision  of 


(End  of  clause] 
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Alternate  I.  This  alternate  is  required 
for  all  fixed-price  contracts  for  services. 
In  such  cases,  add  the  following      I 
paragraph  (c): 

(c)  The  GTR  shall  provide  direction  on 
contract  performance.  Such  direction  must  be 
within  the  contract  scope  of  wori(  and  may 
not  l>e  of  a  nature  which:  (1)  Institutes 
additional  work  outside  the  scope  of  the 
contract:  (2)  constitutes  a  change  as  defined 
in  FAR  52.243-2;  (3)  causes  an  increase  or 
decrease  in  the  cost  of  the  contract:  (4)  alters 
the  period  of  performance  or  delivery  dates; 
or,  (5)  changes  any  of  the  other  express  terms 
or  conditions  of  the  contract. 

2452^7-74    Technical  dlrtction.      ' 

As  prescribed  in  2437.110(e).  insert  the 
following  clause  in  all  cost- 
reimbursement  type  solicitations  and 
contracts. 

Technical  DirectioB  Qua  1985) 

(a)  The  GTR  will  provide  technical    ' 
direction  on  contract  performance.  Technical 
direction  includes: 

(1)  Direction  to  the  contractor  as  to  which 
areas  the  Contractor  is  to  emphasize  oil 
pursue.  I 

(2)  Comments  on  the  approval  of  reports  or 
other  deliverables. 

(b)  Technical  direction  must  be  within  the 
contract  Statement  of  Work. 

The  GTR  does  not  have  the  authority  to 
issue  technical  direction  that:  (1)  Institutes 
additional  work  outside  the  scope  of  the 
contract;  (2)  constitutes  a  change  as  defined 


in  FAR  52.243-2;  (3)  causes  an  increase  or 
decrease  in  the  estimated  cost  of  the 
contract:  (4)  alters  the  period  of  performance; 
or  (5)  changes  any  of  the  other  express  terms 
or  conditions  of  the  contract. 

(c)  Technical  direction  will  be  issued  in 
writing  by  the  GTR  or  confirmed  by  him  or 
her  in  writing  within  five  calendar  days  after 
verbal  issuance. 
(End  of  clause) 

2452.237-75    Clearance  of  personneL 

As  prescribed  in  2437.110(f).  insert  the 
following  clause  in  solicitations  and 
contracts  where  contractor  personnel 
will  be  working  on-site  in  any  HUD 
office. 

Clearance  of  Personnel  Qun  1965) 

(a)  The  Conbractor  shall  submit  to  the 
Contracting  Officer  within  five  days  after 
contract  award,  two  (2)  completed  Forms  FD- 
258,  "Fingerprinting  Charts"  and  one  (1)  GSA 
Form  176.  "Statement  of  Personal  History." 
for  the  Contractor  and  all  employees  who 
have  access  to  the  building  in  performance  of 
the  contract  work.  These  forms  must  be 
submitted  for  all  replacement  employees 
prior  to  entrance  on  duty.  Necessary  forms 
will  be  furnished  by  HUD.  If  the  Contracting 
Officer  receives  an  unsuitable  report  on  any 
employee  after  processing  of  these  forms  or  if 
the  Contracting  Officer  finds  a  prospective 
employee  to  he  unsuitable  or  unfit  for  his/her 
assigned  duties,  the  Contractor  shall  be 
advised  immediately  that  such  employee 
cannot  continue  to  work  or  be  assigned  to 
work  under  the  contract. 


(b)  HUD  shall  have  and  exercise  full  and 
complete  control  over  granting,  denying, 
withholding,  or  terminating  employment 
eligibility  of  contractor  employees. 

(c)  The  Contractor  shall  see  that  every  new 
employee  shows  to  HUD  personnel, 
designated  by  the  GTR,  personal 
identification  (i.e.,  driver's  license.  Social 
Security  card,  etc.)  before  the  employee 
enters  on  duty.  Any  employee's  name  found 
on  the  Contracting  Officer's  list  of  unsuitable 
contractor  employees  shall  not  be  permitted 
to  enter  on  duty,  and  the  Contractor  shall  be 
so  notified. 

(End  of  clause) 

2452.242-71    Indirect  costs. 

As  prescribed  in  2442.705-70.  insert 
the  following  clause  in  cost- 
reimbursement  type  solicitations  and 
contracts  when  it  is  determined  that  the 
Contractor  will  be  compensated  for 
negotiated  or  provisional  indirect  cost 
rates  pending  establishment  of  final 
indirect  cost  rates. 

Indirect  Costs  (Apr  1984) 

(a)  Pursuant  to  the  provisions  of  the  clause 
of  this  contract  entitled.  "Allowable  Cost  and 
Payment"  the  rates  listed  below  are 
established.  If  the  column  entitled,  "Ceiling 
Rate"  has  rates  listed,  the  ceiling  applies  for 
those  rates  only.  If  there  are  no  ceiling  rates 
listed,  ceilings  do  not  apply  to  this  contract 
and  the  provisions  of  paragraph  (b)  of  this 
clause  are  not  applicable. 


Period 


Effective  date  until  aniended — 


Category 


Provision- 
airate 


Ceiling 
rate 


Base 


(b)  For  the  term  of  this  contract,  the  final 
indirect  rates  shall  not  exceed  the  ceiling 
rates  listed  above,  if  any.  However,  in  the 
event  the  indirect  rates  developed  by  the 
cognizant  audit  activity  on  the  basis  of  actual 
allowable  costs  are  less  than  the  ceiling  rates 
agreed  to  herein,  then  the  rates  established 
by  such  cognizant  audits  shall  apply    i 
(downward  adjustment  only).  The 
Government  shall  not  l>e  obligated  to  pay  any 
additional  amounts  on  indirect  rates  above 
the  ceiling  rates  set  forth  for  the  applicable 
period. 
(End  of  clause) 

2452.242-71    Profect  management  system. 

As  prescribed  in  2442.1107.  insert  the 
following  clause  in  solicitations  or 
contracts  for  professional  or  technical 
services  exceeding  $100,000.  Use  of  this 
system  may  be  waived  by  the 
Contracting  Officer  if  he  or  she  believes 
the  Statement  of  Work  or  technical 
proposal  are  sufficiently  specific  or 
another  acceptable  means  of  project 
management  is  substituted. 


Project  Management  System  Qun  1984) 

The  Contractor  shall  provide  to  the  GTR' 
and  Contracting  Officer  a  project 
management  system  workplan  and  regular 
status  reports  showing  actual  progress 
against  the  workplan.  The  project 
management  system  utilizes  two  reporting 
forms  (the  HUD  441.1  Baseline  Plan  and  the 
HUD  661.1  Progress  Report),  in  addition  to  a 
narrative  description.  Briefly,  the  workplan 
and  progress  reports  shall  consist  of  the 
following: 

Workplan 

The  workplan  shall  consist  of  a  narrative 
description  and  a  graphic  summary  (HUD 
441.1)  of  the  schedule  and  fmancial  elements 
of  the  contract.  The  narrative  shall:  (1) 
Describe  the  planned  schedule:  (2)  identify 
each  step  in  the  work  process  required  for 
completing  the  contract  work  and  the  period 
of  time  needed  to  accomplish  each  step, 
expressed  in  terms  of  calendar  dates;  (3) 
provide  the  staff,  financial,  and  other 
resources  allocated  to  each  task;  and,  (4) 
provide  the  rationale  for  project  organization, 
staff  utilization,  and  other  resources 
allocated  to  each  task  or  activity.  The  HUD 


441.1  shall  show:  (1)  Cumulative  planned  or 
budgeted  costs  of  work  scheduled  for  each 
reporting  period  over  the  life  of  the  contract; 
and  (2)  the  planned  project  schedule  that 
traces,  by  reporting  period,  the  task  or  sub- 
task  start  dates,  periods  of  work  in  progress, 
and  completion  dates. 

Progress  Reports 

Progress  reports  shall  consist  of  a  narrative 
report  and  the  HUD  661.1  which  depicts 
actual  progress  against  planned  progress.  The 
narrative  report  shall:  (1)  Provide  a  brief, 
factual  summary  description  of  technical 
progress  made  and  costs  incurred  for  each 
task  (or  group  of  tasks)  during  the  reporting 
period;  and,  (2)  identify  significant  problems 
and  their  impacts,  causes,  proposed 
corrective  actions,  and  the  effect  that  such 
corrective  actions  will  have  on  the 
accomplishment  of  the  contract  objectives. 
The  HUD  661.1  reproduces  the  Baseline  Plan 
(HUD  441.1]  and  shall  show:  (1)  the  schedule 
status  or  the  degree  of  completion  of  tasks/ 
activities  by  time  intervals;  and.  (2)  cost 
status  or  the  actual  costs  of  work  performed 
in  accompUshing  the  tasks. 
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Specific  and  detailed  g-iidance  on 
preparing  the  forms  and  the  narratives  may 
be  obtained  from  the  GTR. 
(End  of  clause) 

2452.246-70    Inspection  and  acceptance. 

As  prescribed  in  2446.502-70.  insert 
the  following  clause  in  solicitations  and 
contracts  unless  inspection  and 
acceptance  will  be  performed  by 
someone  other  than  the  GTR. 

Inspection  and  Acceptance  (Apr  1984) 

Inspection  and  acceptance  of  all  work 
required  under  this  contract  shall  be 
performed  by  the  Government  Technical 
Representative  (GTR)  identified  in  Block  11 
of  the  SF-26,  or  other  individual  as 
designated  by  the  Contracting  Officer  or 
GTR. 
(End  of  clause) 

2452.251-70    Contractor  employee  traveU 

As  prescribed  in  2451.303,  insert  the 
following  clause  in  all  cost- 
reimbursement  solicitations  and 
contracts  involving  airline  travel. 

Contractor  Employee  Travel  (Feb  1967) 

(a)  In  the  event  that  travel  is  required  by 
this  contract,  the  Contractor  shall,  to  the 
maximum  extent  practical,  utilize  the  travel 
discounts  offered  to  Federal  travelers, 
through  use  of  contracted  airline  discount  air 
fares,  hotel  and  motel  lodging  rates,  and  car 
rental  companies,  which  are  available  to 
contractor  employees  performing  official 
Government  contract  business.  Vendors 
providing  these  services  may  require  that  the 
contractor  employee  traveling  on 
Government  business  be  furnished  with  a 
letter  of  identification  signed  by  the 
Contracting  Officer. 

(b)  The  Contractor  shall  provide  the 
Contracting  Officer  with  the  njimes  of  those 
individuals  who  are  required  to  travel  per  the 
contract  terms.  The  Contracting  Officer  shall 
provide  the  Contractor  with  an  identification 
letter  for  presentation  to  the  partidpating 
vendors. 

(c)  The  Contractor  shall  bill  the 
Government  for  the  actual  costs  incurred  for 
travel  in  accordance  with  FAR  31.205-46. 
ensuring  that  other  savings  achieved  throuijh 
the  use  of  any  discount  f.-.res  accrue  to  the 
Government. 

(End  of  clause) 

2452.270-70    Certification  of  status  as  a 
minority  business  enterprise. 

As  prescribed  in  2470.103.  insert  the 
following  solicitation  provision  in  all 
solicitations. 

Certification  of  Status  as  a  Minority 
Business  Enterprise  (Apr  1984) 

n  Bidder,  Offeror,  or  Supplier  certifies  that  he 
or  she  D  is,  D  is  not,  (check  one),  a  minority 
business  enterprise  which  is  defined  as  a 
business  which  is  at  least  51  percent  owned 
by  one  or  more  minority  group  members  or.  in 
the  case  of  a  publicly  owned  business,  at 
least  51  percent  of  its  voting  stock  is  owned 
by  one  or  more  minority  group  members,  and 


whose  management  and  daily  operations  are 
controlled  by  one  or  more  such  individuals. 
For  the  purpose  of  this  definition,  minority 
group  members  are: 

(Check  the  box  applicable  to  you) 
n  Black  Americans 
D  I  lispanic  Americans 
D  Native  Americans 
n  Asian  Pacific  Americans 
D  Asian  Indian  Americans 
G  Hasidic  Jewish  Americans 
(End  of  Provision) 

29.  Part  2453  is  added  to  read  as 
follows: 

PART  2453— FORMS 

Sec. 

2463.000  Scope  of  part. 

Subpart  2453.2— Prescription  of  Forms 

2453.213  Small  purchases  and  other  simplified 

purchase  procedures. 
2453.213-70  HUD  Form  24007,  Purchase/ 

Delivery  Ordor  Data  File. 
2453.213-71  HUD  Form  24001,  Order  for 

Supplies  or  Services. 
2453.213-72  HUD  Form  2542.  Purchase  Order 

and  Payment  Authorization. 
2453.215  Contracting  by  negotiation. 
2453.215-70  HUD  Foim  4056.  Abstract  of 

Proposals. 
2453.217  Special  contracting  methods. 
2453.217-70  HUD  Form  730,  Award/ 

Modification  of  Interagency  Agreement. 
2453.227  Patents,  data,  and  copyrights. 
2453.227-70  HUD  Form  770,  Report  of 

Inventions  and  Subcontracts. 
2453.242  Contract  administration. 
2453.242-70  HUD  Form  441.1,  Project 

M rinagement  System  Baseline  Plan. 
2453.242-71  HUD  Form  661.1.  Project 

Management  System  Progress  Report. 
2453.246  Quality  assurance. 
2453.240-70  HUD  Form  9519,  Acquired 

Property  Inspection  Report. 
Authority:  Sec.  205(c)  of  the  Federal 
Properly  and  Administrative  Services  Act  of 
\\m  (*)  U.S.C.  48G(c));  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2453.000    Scope  of  part 

This  part  prescribes  Agency  forms  for 
use  in  acquisition  and  contains 
requirements  and  information  generally 
applicable  to  the  forms. 

Subpart  2453.2— Prescription  of  Forms 

2453.2 1 3    Small  purchases  and  other 
simplified  purchase  procedures. 

2453.213-70    HUD  Form  240C7.  Purchase/ 
Delivery  Order  Data  File. 

As  prescribed  in  2413.107(a)  (4).  HUD 
Form  24007  may  be  used  by  the 
Contracting  Officer  to  record  all 
relevant  data  pertaining  to  a  small 
purchase,  including  recording  written 
and  oral  quotations  receive  and 
documenting  orders  against  GSA 
contracts. 


2453.2 13-71    HUD  Form  2400 1 ,  Order  for 
Supplies  or  Services. 

As  prescribed  in  2413.505-2(a), 
Contracting  Officers  may  use  HUD  Form 
24001  in  lieu  of  Optional  Form  347  for 
individual  purchases  not  exceeding  the 
srnail  purchase  limit. 

2453.213-72    HUD  Form  2542.  Purchase 
Order  and  Payment  Authorization. 

As  prescribed  in  2  il3.505-2(b). 
Contracting  Officers  shall  use  HUD 
Form  2512  fo.'-  small  purchases  under  the 
Acquired  Property  Program. 

2453.215    Contracting  by  negotiation. 

2453.215-70    HUD  Form  4056,  Abstract  of 
Proposals. 

As  prescribed  in  2415.411-70.  HUD 
Form  4056  may  be  used  by  the 
Contracting  Officer  to  record  the  names 
and  addresses  of  offerors  whose 
proposals  are  received  before  the  stated 
deadline. 

2453.2 1 7    Special  contracting  methods. 

2453.217-70    HUD  Form  730,  Award/ 
Modification  of  interagency  Agreement 

As  prescribed  in  2417.504(b),  HUD 
Form  730  shall  be  used  by  Contracting 
Officers  when  placing  or  modifying  an 
order  for  supplies  or  services  from 
another  Government  agency. 

2453.227    Patents,  data,  and  copyrights. 

2453.227-70    HUD  Form  770.  Report  of 
Inventions  and  Subcontracts. 

As  prescribed  in  2427.305-2.  HUD 
Form  770  shall  be  completed  by  the 
Contractor  and  submitted  to  the 
Contracting  Officer  upon  completion  of 
the  contract. 

2453.242    Contract  administratioa 

2453.242-70    HUO  Form  441.1,  Project 
Management  System  Baseline  Plan. 

As  described  in  2442.1106(a),  HUD 
Form  441.1  shall  be  used  in  contriict  for 
professional  or  technical  services 
exceeding  SlOO.OOO  by  Contractors  to 
show  how  they  propose  to  carry  out  the 
contract  work.  The  requirement  may  be 
waived  by  the  Contracting  Officer  if  he 
or  she  believes  that  the  Statement  of 
Work  or  Contractor's  technical  proposal 
are  sufficiently  specific  or  another 
acceptable  means  for  project 
management  is  substituted. 

2453.242-71    HUD  Form  661.1,  Protect 
Management  System  Progress  Report 

As  prescribed  in  2442.1106(a).  HUO 
Form  661.1  shall  be  used  in  conjunction 
with  the  HUD  Form  441.1  to  monitor 
quantitative  progress  against  the 
baseline  plan.  The  601.1  need  not  be 
used  if  use  of  HUD  Form  441.1  has  been 
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waived  by  the  Contracting  Officer, 
however,  some  acceptable  means  of 
progress  reporting  must  be  substituted. 

2453^46    Quality  assurance. 

2453^46-70    HUD  Fonn  9519,  Acquired 
Property  Inspection  Report 

As  prescribed  in  2446.6,  HUD  Form 
9519  shall  be  used  to  document 
inspection  and  acceptance  under  the 
Acquired  Property  Program. 


SUBCHAPTER  U— HUD 
SUPPLEMENTATIONS 


PART  2470— SPECIAL  PROGRAMS 
AFFECTING  ACQUISITION 

30.  The  authority  citation  for  Part  2470 
continues  to  read  as  follows: 

Audiority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C  486(c)):  sec.  7(d)  of  the 


Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3S35(d)}. 

Subpart  2470.1— Minority  Budness 
Enterprises 

31.  Sections  2470.102  and  2470.103  are 
revised  to  read  as  follows: 

2470.102    Responsibility. 

The  Director  of  the  Office  of  Small 
and  Disadvantaged  Business  Utilization 
(OSDBU)  develops  Departmental  MBE 
plans  and  pohcies  in  accordance  with 
Executive  Orders  11625  and  12432  and 
by  directive  from  the  Secretary.  He  or 
she  provides  advice  and  guidance  to  the 
Secretary  and  Primary  Organization 
Heads  on  MBE  functions,  reviews  and 
makes  recommendations  to  the 
Secretary  on  MBE  annual  plans  and 
goals,  monitors  and  evaluates  the 
Department's  MBE  program,  and  reports 


on  MBE  program  performance  to  the 
Department  of  Commerce. 

2470.103  Certification  of  status  as  a 
minority  business  enterprise-solution 
provision. 

All  contracting  activities  shall  request 
all  interested  contractors,  bidders,  or 
offerors  (including  those  responding  to 
requests  for  quotations)  to  complete  the 
certification  at  2452.270-70,  Certification 
of  Status  as  a  Minority  Business 
Enterprise.  Completion  of  this 
certification  is  voluntary  and  is  not  a 
condition  of  eligibility  for  contract 
award. 

Dated:  November  3. 1987. 
Judith  L  Hofmann. 

Assistant  Secretary  for  Administration. 
[FR  Doc.  87-28048  Filed  12-7-87;  8:45  am) 
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DEPAfmiENT  OF  TRANSPORTATION       I.  Background 


Rcsearcti  and  Special  Programs 
Administration 

[Inconsistency  Ruling  Na  IR-22;  Docket 
IRA-40A] 

City  Of  New  Yorit  Regulations 
Governing  Transportation  of 
Hazardous  Materials 


Applicants:  National  Tank  Truck 
Carriers,  Inc.  (NTTC)  and  American 
Trucking  Associations,  Inc.  (ATA) 

City  Regulations  Affected:  City  of 
New  York  Fire  Department's  Bureau  of 
Fire  Prevention  Directives  3-76,  5-63.  &- 
76.  and  7-74. 

Applicable  Federal  Requirements: 
Hazardous  Materials  Transportation 
Act  (HMTA)  (Pub.  L  93-633,  49  App. 
U.S.C.  1801  at  seq.]  and  the  Hazardous 
Materials  Regulations  (HMR)  (49  CFR 
Parts  170  through  179)  issued 
thereunder. 

Mode  Affected:  Highway. 

Issue  Date:  December  2, 1987. 

Ruling:  The  City  of  New  York  Fire 
Department's  Bureau  of  Fire  Protection 
(BFP)  Directive  3-76  (except  sections  13 
and  16),  Directive  6-76  (except  section 
25).  Directive  7-74  (except  sections  31 
and  32  and  subsections  2-2  and  2-3)  and 
Directive  5-63  (except  section  7)  are 
inconsistent  with  the  HMTA  and  tlie 
HMR  and,  therefore,  preempted  under 
section  112(a)  of  the  HMTA  (49  App. 
U.S.C.  1811(a)).  Sections  13  and  16  of 
BFP  Directive  3-76,  section  25  of  BFP 
Directive  6-76,  sections  31  and  32  of  BFP 
Directive  7-74,  and  section  7  of  BFP 
Directive  5-63  are  consistent  with  the 
HMTA  and  the  HMR.  No  opinion  is 
rendered  concerning  subsections  2-2 
and  2-3  of  BFP  Directive  7-74. 

Summary:  This  inconsistency  ruling  is 
the  opinion  of  the  Office  of  Hazardous 
Materials  Transportation  (OHMT)  of  the 
Department  of  Transportation  (DOT) 
concerning  whether  Directives  3-76,  5- 
63.  6-76,  and  7-74  of  the  City  of  New 
York  Fire  Department's  Bureau  of  Fire 
Prevention  are  inconsistent  with  the 
HMTA  and  the  HMR  and  thus 
preempted  by  section  112(a)  of  the 
HMTA.  This  ruling  was  applied  for  and 
is  issued  under  the  procedures  set  forth 
at  49  CFR  107.201-107.209. 

For  Further  Information  Contact- 
Edward  H.  Bonekemper  III,  Senior 
Attorney,  Office  of  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration.  Department  of 
Transportation,  Washington.  DC  20590 
(Tel.  (202)  366-4362). 


A  Chronology 

On  April  13, 1987,  the  National  Tank 
Truck  Carriers,  Inc.  (NTTC)  and  the 
American  Trucking  Associations,  Inc. 
(ATA)  applied  for  an  administrative 
ruling  to  determine  whether  Directives 
3-76,  5-63,  6-76,  and  7-74  of  the  City  of 
New  York  Fire  Department's  Bureau  of 
Fire  Prevention  (BFP)  are  inconsistent 
with  the  Hazardous  Materials 
Transportation  Act  (HMTA)  and  the 
Hazardous  Materials  Regulations  (HMR) 
issued  thereunder,  and,  therefore, 
preempted  under  section  112(a)  of  the 
HMTA.  The  BFP  directives  require  lank 
truck  carriers  to  receive  permits  before 
compressed  gases,  flammable  and 
combustible  liquids,  and  flammable  and 
combustible  mixtures  are  transported  in 
the  City  of  New  York. 

On  May  18, 1987.  OHMT  published  a 
Public  Notice  and  Invitation  To 
Comment  soliciting  public  comments  on 
the  ATA/NTCC  application.  Detailed 
comments  were  filed  by  the  applicants 
(together  with  the  National  Paint  & 
Coatings  Association,  Inc.)  and  by  the 
City  of  New  York  (the  City).  Comments 
in  support  of  the  ATA/NTCC  position 
were  filed  by  the  Union  Carbide 
Corporation  and  the  New  Jersey 
Turnpike  Authority. 

The  applicants'  request  for  a  similar 
ruling  concerning  hazardous  materials 
time,  routing,  escort,  and  other 
restrictions  of  the  City  of  New  York  and 
the  Port  Authority  of  New  York  and 
New  Jersey  is  the  subject  of  a  separate 
docket  (IRA-40B)  and  will  be  addressed 
in  a  separate  inconsistency  ruling. 

B.  General  Authority  and  Preemption 
under  the  HMTA 

The  HMTA  at  section  112(a)  (49  App. 

U.S.C.  1811(a))  preempts any 

requirement,  of  a  State  or  political 
subdivision  thereof,  which  is 
inconsistent  with  any  requirement  set 
forth  in  (the  HMTA).  or  in  a  regulation 
issued  under  [the  HMTA)."  This  express 
preemption  provision  makes  it  evident 
that  Congress  did  not  intend  the  HMTA 
and  its  regulations  to  completely  occupy 
the  field  of  transportation  so  as  to 
preclude  any  State  or  local  action.  The 
HMTA  preempts  only  those  State  and 
local  requirements  that  are 
"inconsistent." 

Although  advisory  in  nature, 
inconsistency  rulings  issued  by  OHMT 
under  49  CFR  Part  107  provide  an 
alternative  to  litigation  for  a 
determination  of  the  relationship 
between  Federal  requirements  and  those 
of  a  State  or  political  subdivision.  If  a 
state  or  political  subdivision 
requirement  is  found  to  be  inconsistent. 


the  State  or  local  government  may  apply 
to  OHMT  for  a  waiver  of  preemption. 
(49  App.  U.S.C.  1811(b):  49  CFR  107.215- 
107.225). 

Since  these  proceedings  are 
conducted  pursuant  to  the  HMTA,  only 
the  question  of  statutory  preemption 
under  the  HMTA  will  be  considered.  A 
Federal  court  might  find  a  non-Federal 
requirement  statutorily  preempted  under 
another  statute  or  preempted  by  the 
Commerce  Clause  of  the  U.S. 
Constitution  because  of  an  undue 
burden  on  interstate  commerce. 
However.  OHMT  does  not  make  such 
determinations  in  its  inconsistency 
ruling  process. 

OHMT  has  incorporated  info  its 
procedures  (49  CFR  107.209(c))  the 
following  case  law  criteria  for 
determining  whether  a  State  or  local 
requirement  is  consistent: 

(1)  Whether  compliance  with  both  the  non- 
Federal  requirement  and  the  Act  or  the 
regulations  issued  under  the  Act  is  possible: 
and 

(2)  The  extent  to  which  the  non-Federal 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  the  Act  and 
the  regulations  issued  under  the  Act. 

The  first  criterion,  commonly  called 
the  "dual  compliance"  test,  concerns 
those  non-Federal  requirements  which 
are  irreconcilable  with  Federal 
requirements;  that  is,  compliance  with 
the  non-Federal  requirement  causes  the 
Federal  requirement  to  be  violated,  or 
vice  versa.  The  second  criterion,  the 
"obstacle"  test,  requires  an  analysis  of 
the  non-Federal  requirement  in  light  of 
the  requirements  of  the  HMTA  and  the 
HMR,  as  well  as  the  purposes  and 
objectives  of  Congress  in  enacting  the 
HMTA  and  the  manner  and  extent  to 
which  those  purposes  and  objectives 
have  been  carried  out  through  the 
OHMT's  regulatory  program. 

In  the  HMTA's  Declaration  of  Policy 
(section  102)  and  in  the  Senate 
Commerce  Committee  language 
reporting  out  what  became  section  112 
of  the  HMTA,  Congress  indicated  a 
desire  for  uniform  national  standards  in 
the  field  of  hazardous  materials 
transportation.  Congress  inserted  the 
preemption  language  in  section  112(a) 
"in  order  to  preclude  a  multiplicity  of 
State  and  local  regulations  and  the 
potential  for  varying  as  well  as 
conflicting  regulations  in  the  area  of 
hazardous  material  transportation"  (S. 
Rep.  1192,  93rd  Cong.,  2d  Sess..  37-38 
(1974)).  Through  its  enactment  of  the 
HMTA.  Congress  gave  the  Department 
the  authority  to  promulgate  uniform 
national  standards.  While  the  HMTA 
did  not  totally  preclude  State  or  local 
action  in  this  area.  Congress  apparently 


intended,  to  the  extent  possible,  to  make 
such  State  or  local  action  unnecessary. 
The  comprehensiveness  of  the  HMR 
severely  restricts  the  scope  of 
historically  permissible  State  or  local 
activity.  TTie  nature,  necessity  and 
number  of  hazardous  materials 
shipments  make  uniform  standards 
extremely  important. 

II.  Preemptive  Effect  of  Federal  Motor 
Carrier  Safety  Regulations  (FMCSR) 

One  of  the  applicants'  arguments  is 
that  the  BFP  directives  are  inconsistent 
with  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  contained  in  49 
CFR  Parts  391.  392.  393.  and  396.  The 
FMCSR  generally  were  incorporated  by 
reference  into  the  HMR  to  allow  the 
imposition  of  civil  penalties  and  the  use 
of  additional  enforcement  tools 
provided  by  the  HMTA.  That  action  was 
accomplished  by  adding  { 177.804  of  the 
HMR,  which  states:  "Motor  Carriers  and 
other  persons  subject  to  this  part  shall 
comply  with  49  CFR  Parts  390  through 
397  (excluding  §{  397.3  and  397.9)  to  the 
extent  those  rules  apply."  43  FR  4858 
(Feb.  6, 1978). 

However,  when  the  FMCSR  were 
thereby  incorporated  by  reference  into 
the  HMR,  the  Department  declared  that 
such  action  was  not  intended  to  change 
the  intent,  scope  of  application,  or 
preemptive  effects  of  the  FMCSR  as  they 
existed  under  their  original  statutory 
authority  (Interstate  Commerce  Act,  49 
U.S.C  304).  Ibid.  Therefore,  RSPA  will 
consider  the  preemptive  effects  of  49 
CFR  Parts  391  through  397  only  to  the 
extent  those  effects  existed  prior  to  their 
incorporation  by  reference  by  §  177.804 
of  the  H^flR,  Inconsistency  Ruling  2  (IR- 
2),  44  FR  75566.  75568  {Dec.  20. 1979). 
unless  they  are  specifically  incorporated 
by  reference  by  another  provision  of  the 
HMR. 

49  CFR  390.30  sets  out  the  standards 
to  be  used  in  determining  the 
preemptive  effect  of  FMCSR  provisions 
which  are  incorporated  into  the  HMR 
solely  by  { 177.804  of  the  HMR: 

Except  as  otherwise  specifically  indicated. 
Parts  390  through  397  of  this  subchapter  are 
not  intended  to  preclude  States  or 
subdivisions  thereof  from  establishing  or 
enforcing  State  or  local  laws  relating  to 
safety,  the  compliance  with  which  would  not 
prevent  full  compliance  with  these 
regulations  by  the  person  subject  thereto. 

The  standards  thus  e^ablished  are 
essentially  identical  to  the  first  test  used 
to  determine  preemption  under  the 
HMTA.  i.e..  the  dual  compliance  test. 
Therefore,  any  FMCSR  provision  wiiich 
is  applicable  solely  tfirongh  §  177.804  of 
the  HMR  preempts  a  State  or  local 
requirement  only  if  compliance  with 


both  the  latter  and  the  FMCSR  provision 
is  impossible. 

If,  however,  an  FMCSR  provision  is 
specifically  incorporated  by  reference 
into  the  HMR  by  some  HMR  provision 
other  than  S  177.804,  that  FMCSR 
provision  is  treated  as  an  HMR 
provision,  to  the  extent  incorporated 
into  the  HMR,  for  purpose  of 
preemption.  The  preemptive  effect  of 
such  a  provision,  therefore,  would  be 
determined  through  application  of  both 
the  "obstacle"  and  "dual  compliance" 
tests. 

For  example,  §  178.340-2(b) 
incorporates  by  reference  the  49  CFR 
Part  393  requirements  relating  to  parts 
and  accessories  appHcable  to  all  motor 
vehicles  engaged  in  interstate  commerce 
and  makes  them  applicable  to  MC  306, 
MC  307  and  MC  312  specification  cargo 
tanks  used  for  hazardous  materials 
transportation.  The  parts  and 
accessories  requirements  of  49  CFR  Part 
393,  therefore,  are  HMR  provisions  and 
thus  are  compared  with  state  and  local 
requirements  for  preemption  purposes 
under  both  the  "obstacle"  and  "dual 
compliance"  tests. 

The  reason  for  distinguishing  between 
FMCSR  provisions  incorporated  into  the 
HMR  by  §  177.804  and  those 
incorporated  into  the  HMR  by  other 
HMR  sections  is  that  S  177.804  was  the 
subject  of  a  unique  rulemaking.  That 
section  was  issued  by  a  final  rule  which 
was  not  preceded  by  a  notice  of 
proposed  rulemaking  (NPRM)  because  it 
involved  merely  agency  practice  and 
procedure.  Under  the  Administrative 
Procedure  Act  (APA),  that  section, 
because  of  the  unusual  nature  of  its 
promulgation,  could  not  result  in 
substantive  changes,  such  as  a  change 
in  the  preemptive  effects  of  the 
regulations  it  incorporated  into  the 
HMR.  Other  HMR  sections,  sudi  as 
§  178.340-2(b)  which  incorporate 
FMCSR  provisions  into  the  HMR  were 
promulgated  after  public  notice  and 
comment,  which  resulted  in  full 
incorporation  of  those  FMCSR 
provisions  into  the  HMR  for  all 
purposes,  including  preemption  under 
the  HMTA. 

III.  Effect  of  Pending  Litigation 

The  City  requests  that  OHMT  abstain 
from  issuing  an  inconsistency  ruling 
until  die  U.S.  District  Court  for  the 
Eastern  District  of  New  York  reviews 
the  record  before  the  Court  and  makes 
findings  in  a  pending  court  case. 
National  Paint  &■  Coating  Assn.,  Inc.  v. 
City  of  New  York  (E.D.  N.Y.  84  CV  4525), 
in  which  ATA  is  a  plaintiff 

The  City  contends  that  summary 
judgment  was  denied  to  plaintiffs  in  that 
case,  and  that  plaintiffs  had  made 


preemption  arguments  similar  to  those 
raised  in  their  inconsistency  ruling 
application.  It  further  argues  that  the 
Court  has  determined  that  there  is  no 
per  se  preemption  of  the  challenged 
directives  and  that  the  Court  will 
resolve  the  factual  dispute  as  to  actual 
inconsistency. 
The  City  states: 

We  find  it  rather  extraordinary  that 
petitioners  would  file  the  instant  proceeding 
without  reference  to  the  fact  that  the  very 
same  legal  arguments  on  the  alleged 
inconsistency  of  the  City's  regulations  with 
the  HMTA  were  presented  to  and  rejected  by 
the  District  Court.  Petitioner  ATA  was  a 
party  to  the  Court  proceeding,  and  should  not 
be  allowed  to  ignore  the  Court's  rulings 
which  rejected  these  same  unsupported  and 
undocumented  allegations.  Although  by  filing 
this  petition,  petitioners  seek  another  bite  at 
the  apple,  their  attempts  to  Rnd  a  more 
favorable  forum  for  their  arguments  should 
be  rejected  and  the  petition  dismissed. 

The  City  also  says  that  inconsistency 
rulings  commonly  are  sought  prior  to 
institution  of  judicial  action  as  an 
alternative  to  htigation.  It  cites  IR-1  (43 
FR  16954,  Apr.  20, 1978).  IR-2  (44  FR 
75566.  Dec.  20, 1979),  and  IR-3  (46  FR 
18918,  Mar.  26, 1981)  as  examples  of 
inconsistency  rulings  preceding  rather 
than  following  judicial  determinations  of 
the  legal  issues.  It  points  out  that  the 
District  Court  in  the  pending  National 
Paint  litigation,  unlike  the  District  Court 
in  National  Tank  Truck  Carriers.  Inc.  v. 
Burke.  535  F.  Supp.  509  (D.R.1. 1982) 
which  requested  IR-2.  has  not  requested 
an  OHMT  inconsistency  ruling.  Finally, 
it  urges  OHMT  to  follow  the  example  of 
IR-5  (47  FR  51991,  Nov.  18. 1982)  and 
abstain  until  the  Court  has  ruled. 

The  heart  of  the  ATA/NTTC 
responsive  argument  follows: 

Although  the  City  has  aUempted  to  ai-gue 
that  DOTs  inconsistency  process  is 
inappropriate  because  tlie  National  Paint 
litigation  will  decide  issues  of  fact,  it  fails  to 
provide  a  single  example  of  a  factual  dispute 
that  must  be  resolved  before  the  issue  of 
inconsistency  can  be  determined.  The 
technical  expertise  of  RSPA  allows  it  to  make 
a  comparison  of  the  City  Directives  with  the 
HMR  and  render  an  opinion  as  to  whether 
the  City  Directives  are  inconsistent  with 
Federal  requirements.  RSPA  does  not  need  a 
detailed  factual  record  that  (1)  explains  the 
HMR's  technical  requirements,  or  (2)  presents 
information  as  to  how  the  City  regulations 
are  interpreted,  or  (3)  evaluates  the  relative 
safety  provided  by  the  City's  scheme.  In  fact, 
in  DOT'S  Notice  of  Decision  on  Appeal 
concerning  IR-Z.  which  the  City  has  quoted  to 
support  its  argument.  (45  Fed.  Reg.  71881. 
October  30, 1980),  DOT  stated  that  such 
information  is  irrelevant.  Thus,  the  City  fails 
to  understand  DOT'S  inconsistency  process, 
does  not  recognize  DOT'S  expertise,  and 
attempts  to  greatly  and  needlessly  erode  the 
value  of  the  inconsistency  ruling  process. 
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There  are  no  underlying  factual  disputes 
that  would  prevent  DOT  from  indicating  "to 
affected  parties,  including  concerned  state 
and  local  jurisdictions,  the  Department's 
view  as  to  the  propriety  of  speciHc  state  and 
local  hazardous  material  transportation 
requirements  under  the  federal  statute  and 
regulatory  scheme."  Notice  of  Decision  on 
Appeal.  Inconsistency  Ruling  (IR-2).  43  Fed. 
Reg.  71882  (October  20. 1980).  The  District 
Court  in  the  National  Paint  case  will  not  hc-jr 
the  case  until  December  of  1987  at  the 
earliest.  An  Inconsistency  Ruling  by  DOT 
would  therefore  provide  the  Court  with  the 
opinion  of  the  agency  charged  by  Congress 
with  developing  Hazardous  Material 
Transportation  Regulations.  A  ruling  by  DOT 
would  clearly  foster  the  purposes  and 
objectives  of  the  inconsistency  process  and, 
thereby,  the  underlying  objectives  of  the 
I IMTA.  New  York  City's  arguments  that 
DOTs  inconsistency  process  in  inappropriate 
must,  therefore,  be  rejected. 


In  recently  adopting  a  broad 
construction  of  the  "standing" 
requirements  for  inconsistency  ruling 
applications,  the  Director  of  the  OHMT 
summarized  the  purposes  of  the    i 
inconsistency  ruling  process:         | 

Through  its  inconsistency  ruling  proci?ss, 
ll'e  Research  and  Special  Programs 
Administration  (RSPA)  provides  a  means  of 
resolving,  through  nonbinding,  advisory 
Oiiinions.  preemption  issues  arising  under  the 
I  IMTA.  The  process  may  alleviate  expensive 
and  time-consuming  litigation  of  such  issues 
a-id  may  produce  an  inherently  consistent 
budy  of  interpretations.  It  also  enables  RSPA 
to  advise  State  and  local  governments 
concerning  what  types  of  requirements  are 
consistent  or  inconsistent  with  the  HMTA 
and  the  i^R,  thereby  possibly  assisting  in 
the  avoidance  of  inconsistent  enactments. 
*  *  *  OHMT  encourages  use  of  its 
inconsistency  ruling  process  to  resolve 
preemption  issues  under  the  HMTA  in  as 
expeditious  and  inexpensive  a  manner  as 
possible. 

IR-21.  52  FR  37072  (Oct.  2, 1987).   ! 

In  carrying  out  these  purposes  of 
inconsistency  rulings,  OHMT  and  its 
predecessor  agencies  have  issued  such 
rulings  before  judicial  decisions  (IR-19, 
52  FR  24404  (June  30. 1987))  (criminal 
actions  still  pending),  during  the 
pendency  of  judicial  proceedings  (IR-2. 
supra,;  IR-5.  supra;  IR-17.  51  FR  20925 
(June  9, 1986)):  after  initial  judicial 
proceedings  (IR-19.  supra  (following 
Federal  District  Court  denial  of 
preliminary  injunction)),  and  in  the 
absence  of  judicial  proceedings  (e.g.,  IR- 
7  through  IR-15. 49  FR  46632  (Nov.  27. 
1984)). 

In  die  matter  at  hand,  one  party  to 
pending  litigation  has  requested  a  ruling, 
and  an  opposing  party  has  requested 
abstention.  In  that  pending  litigation. 
National  Paint  Sr  Coatings  Assn.,  Inc.  v. 
City  of  New  York,  supra.  United  States 
District  Court  ludge  Charles  P.  Sifton 
denied  plaintiffs'  motion  for  summary 


judgment  in  a  memorandum  opinion 
issued  on  November  4, 1985.  In 
discussing  various  preemption  issues, 
judge  Sifton  at  least  twice  addressed,  as 
relevant  to  an  inquiry  on  preemption, 
the  intent  of  the  Federal  regulations  or 
of  the  Federal  agency  issuing  those 
regulations.  Because  the  intent  of  OHMT 
and  its  regulations  is  a  relevant  factor  in 
the  pending  litigation,  it  is  appropriate 
that  the  Federal  Court  have  the  benefit 
of  the  Agency's  views  prior  to  making  a 
Hnal  decision  concerning  the  preemption 
issues. 

This  position  is  reinforced  by  a 
leading  Supreme  Court  case  on 
preemption  which  was  cited  and 
discussed  by  Judge  Sifton.  In  that  case, 
liay  V.  Atlantic  Richfield  Co..  435  U.S. 
151  (1978),  the  Supreme  Court  explained 
the  relevance  of  Federal  agency  action: 

Title  I  [of  the  Ports  and  Waterways  Safety 
Act  of  1972],  however,  merely  authorizes  and 
does  not  require  the  Secretary  to  issue 
regulations  to  implement  the  provisions  of  the 
Title;  *  *  *.  The  relevant  inquiry  under  Title  I 
with  respect  to  the  State's  power  to  impose  a 
tug-escort  rule  is  thus  whether  the  Secretary 
has  either  promulgated  his  own  tug 
requirement  for  Puget  Sound  tanker 
navigation  or  has  decided  that  no  such 
requirement  should  be  imposed  at  all. 

435  U.S.  171-2.  This  concept  of  a  Federal 
agency  defming  through  the  exercise  of 
its  discretionary  rulemaking  authority 
the  scope  of  the  preemptive  effects  of  its 
own  regulations  appears  relevant  under 
the  HMTA.  which  like  Title  I  of  the  Ports 
and  Waterways  Safety  Act  of  1972, 
provides  the  Secretary  of  Transportation 
with  discretionary  rulemaking  authority. 
Section  105(a)  of  the  HMTA  states:  'The 
Secretary  may  issue  *  •  *  regulations 
for  the  safe  transportation  in  commerce 
of  hazardous  materials  *  *  *.  Such 
regulations  may  govern  any  safety 
aspect  of  the  transportation  of 
hazardous  materials  which  the 
Secretary  deems  necessary  or 
appropriate  *  *  *."  49  App.  U.S.C. 
1804(a). 

In  light,  therefore,  of  the  relevance  of 
OHMTs  intent  concerning  the 
preemptive  effect  of  its  regulations,  the 
existence  of  the  inconsistency  ruling 
process  for  the  issuance  of  advisory 
opinions  concerning  such  issues,  and  the 
pending  of  judicial  proceedings  in  which 
an  inconsistency  ruling  might  be  useful. 
OHMT  will  address  the  issues  raised  by 
the  applicants. 

IV.  City  of  New  York  Fire  Department's 
Bureau  of  Fire  Prevention  Directives 

A.  Overview 

This  proceeding  concerns  four 
directives  issued  by  the  City  of  New 
York  Fire  Department's  Bureau  of  Fire 
Prevention  (BFP).  BFP  directives  6-76 


and  7-74  create  permit  systems  that 
govern  the  use  of  tank  trucks  which 
transport  combustible  or  flammable 
mixtures  in  New  York  City.  BFP 
Directive  3-76  establishes  a  permit 
system  for  transporting  in  the  City 
flammable  and  combustible  liquids  in 
open  and  closed  body  platform  trucks, 
while  Directive  5-63  creates  a  permit 
system  for  the  transportation  of 
compressed  gases  in  the  City. 

The  receipt  of  a  permit  under  any  one 
of  the  four  BFP  directives  is  conditioned 
upon  fulfillment  of  the  requirements  of 
that  particular  directive. 

Directive  3-76  requires  each 
flammable  and  combustible  mixture 
platform  truck  to  adhere  to  engine  fuel 
lank  volume  capacity  restrictions 
(gasoline:  60  gallons;  diesel  fuel:  120 
gallons).  Additionally,  the  use  of  certain 
engine  fuel  tanks  is  prohibited  unless 
they  have  been  approved  by 
Underwriters  Laboratory  (such  approval 
designated  by  a  permanently  attached 
metal  label).  Directive  3-76  requires 
engine  fuel  tanks,  even  if  they  conform 
to  DOT  specifications,  to  be  additionally 
inspected  by  an  entity  designated  by  the 
City  Fire  Department.  Furthermore. 
Directive  3-76  imposes  numerous 
additional  equipment  specifications 
(e.g..  brakes,  wiring,  fire  protection, 
engine  exhaust,  etc.)  and  mandates 
specific  methods  to  haul  containerized 
flammable  or  combustible  materials. 

To  receive  a  permit  under  Directive  5- 
63.  each  owner  of  a  vehicle  transporting 
or  delivering  compressed  gases  must 
prepare  and  file  with  the  Fire 
Commissioner  an  affidavit  stating  that 
the  truck  chassis  is  adequate  to 
transport  the  truck  body  and  its 
contents.  Also,  the  manufacturer  of  each 
tank  must  submit  an  affidavit  to  prove 
that  the  truck  was  manufactured  in 
accordance  with  DOT  specifications  and 
regulations.  Furthermore,  each  driver  of 
a  compressed  gas  vehicle  must  pass 
certification  tests  administered  by  New 
York  City.  Finally,  to  ensure  that 
Directive  5-63  is  followed,  each  vehicle 
must  be  inspected  by  City  employees. 

Directive  6-76  governs  the  use  of  tank 
trucks  that  transport  combustible 
mixtures.  Under  Directive  6-76,  engine 
fuel  tanks  must  adhere  to  volume 
capacity  restrictions  (gasoline:  60 
gallons;  diesel  fuel:  120  gallons),  and 
some  must  be  approved  by  Underwriters 
Laboratory  (such  approval  designated 
by  a  permanenUy  attached  metal  label). 
Furthermore,  each  tank  must  be  tested 
pursuant  to  the  City's  prescribed 
procedures.  Also,  Directive  6-76 
imposes  numerous  equipment 
specifications  (e.g..  capacity  indicator, 
relief  valves,  bumpers,  brakes,  etc.). 


Directive  6-76  requires  each  driver  of 
combustible  mixture  transport  vehicles 
to  pass  certification  tests,  and  the 
vehicle  itself  must  be  inspected  for 
compliance  with  the  requirements  of  the 
Directive.  Finally,  tank  trucks  that 
transport  combustible  petroleum 
products  are  prohibited  from 
transporting  any  other  type  of  material. 

Directive  7-74  governs  the  use  of  tank 
trucks  transporting  flasunable  mixtures. 
To  obtain  a  permit  under  Directive  7-74. 
each  transport  vehicle  must  be 
inspected  by  City  authorities  and  the 
drivers  of  such  vehicles  must 
successfully  complete  certification 
testing.  Numerous  tank  construction 
specifications  are  required  by  Directive 
7-74  (e.g.,  engine  exhaust,  relief  vents, 
mudguards,  bumpers,  etc.).  Also,  each 
tank  must  be  tested  and  certified 
pursuant  to  New  York's  prescribed 
procedures.  Similarly,  fuel  tanks  must 
adhere  to  volume  capacity  restrictions 
(gasoline:  60  gallons;  diesel  fuel:  120 
gallons),  and  some  must  be  approved  by 
Underwriters  Laboratory  (such  approval 
designated  by  a  permanently  attached 
metal  label).  Furthermore,  tank  trucks 
carrying  flammable  liquids  may  only  be 
unloaded  pursuant  to  a  City-approved 
gravity  method.  Directive  7-74  requires 
manufacturers  to  provide:  (1)  Detailed 
chassis  specifications  complete  with 
drawings  and  a  calibration  chart  as  to 
tank  capacity  for  each  vehicle;  and  {2) 
an  affidavit  «4ioifving  compliance  with 
the  Directive's  requirements.  Directive 
7—76  prohibits  the  use  of  semi-trailers  to 
haul  flammable  liquids  and  also 
prohibits  tank  trucks  that  carry 
flammable  liquids  from  carrying  other 
forms  of  materials. 

The  applicants  contend  that  the 
directives  are  inconsistent  lor  five 
general  reasons: 

(1)  They  impose  highly  technical  and 
burdensome  regulations  :diat  bear  ao 
relationship  to  the  Federal  requirements. 


(2)  They  effectively  ban  from  New 
York  the  vast  majority  of  vehicles  that 
transport  hazardous  materials. 

(3)  They  would  compel  hazardous 
materials  shipments  to  be  transferred  at 
the  City's  borders  into  specialized  trucks 
meeting  the  special  equipment,  vehicle 
permit,  and  driver  certification 
requirements  of  New  York. 

(4)  Such  increased  loading  will  create 
risks  of  spillage,  accidents,  delays  in 
transit  arid  other  significant  safety 
concerns. 

(5)  The  risks  created  by  New  York's 
regulations  are  imposed  on  the  carriers, 
the  drivers  and  workers  involved  in 
loading  vehicles  in  jurisdictions 
surrounding  the  City,  and  the  residents 
of  those  jurisdictions. 

The  applicants  further  allege  that 
particular  requirements  of  the  directives 
are  inconsistent  with  the  HMTA  and  the 
HMR. 

The  City  contends  that  the  challenged 
regulations  complement,  rather  than 
obstruct,  the  objectives  of  Congress  in 
enacting  the  HMTA  and  that  the  City's 
regulations  easily  pass  the  "dual 
compliance"  test.  "Thus,  the  City 
concludes,  its  regulations  are  consistent 
with  the  Federal  standards. 

The  City  asserts  that  its  regulations 
are  reasonable  safety  measures  justified 
by  its  unique  combination  of  conditions 
that  create  exceptional  hazards  to 
transportation  of  hazardous  materials 
and  hi^  risks  of  catastrophic 
consequences  if  an  accident  involving 
such  materials  should  occur. 

B.  Applicants'  Arguments 

hlfiLltniX:  coBtend  that  the  City's 
regulations  ""impose  grossly  outdated, 
highly  detailed,  specialieed  standards 
that  essentially  replace  DOT 
regulations,  cause  obvious  hazards, 
necessitate  increase^dj  handling  of 
hazardous  materials  azxl  impose 
significant  delays  and  redirections  of 


truck  traffic."  They  ai:gue  that  the  City 
regulations  make  uniform  national 
standards  impossible. 

The  gist  of  the  applicants'  argument 
that  the  BFP  directives  are  inconsistent 
with  the  HMTA  and  the  HMR  follows: 

Tlie  operator  cannot  rely  solely  on  DOT 
requirements  to  insure  that  his  vehicle  can  be 
operated  legally  in  or  through  New  York  City. 
But  as  Applicants  have  now  learned  after 
extensive,  detailed  scrutiny,  the  operator 
should  not  rely  on  City  regulations  to  insure 
that  his  vehicle  is  safe.  Yet.  it  is  unreasonable 
to  expect  carriers  or  even  manufacturers  to 
make  the  extensive  dual  evaluations  and 
systems  analysis  necessary  to  provide  a 
truck  that  is  both  legal  under  New  York  City 
Standards  and  safe  per  DOT  standards.  Since 
the  Fire  Department's  enforcement  scheme 
does  not  consider  DOT  requirements  and 
because  many  City  specifications  do  not  meet 
minimum  DOT  criteria,  the  City's  separate 
regulatory  regime,  thus,  greatly  increases  the 
risk  that  DOT  requirements  will  not  be  met. 

Even  a  cursory  review  of  the  City's 
regulations  clearly  shows  that  the  City  has 
imposed  a  regulatory  scheme  that  does  not 
complement  or  supplement  federal 
requirements.  Instead,  the  Fire  Department 
has  devised  its  own  independent  regulatory 
system  which  not  only  differs  greatly  from 
but.  fundamentally,  bears  no  relationship  to 
the  federal  regulatory  scheme.  Scrutiny  of 
these  separate  Fire  Department  requirements 
clearly  shows  that  they  add  nothing  to  safety 
but  in  fact,  by  creating  confusion  and 
imposing  oomphance  obstacles  for  carriers 
and  mannfacturers.  add  significantly  to  the 
risk  that  vehicles  will  not  meet  safety 
requirements  of  the  HMR.  Tlie  City's 
regulations  present  a  clear  and  present 
danger  to  the  accomplishment  and  execution 
of  the  HMTA  and  the  regulations  issued 
thereunder. 

The  applicants  present  about  sixty 
pages  of  detailed  comparisons  of  City 
and  DOT  requirements  in  support  of 
their  contentioa  that  the  BFP  directives 
are  inconsistent  with  the  HMTA  and  the 
HMR.  They  present  the  following 
tabular  summary'  of  alleged 
inconsistencies: 


SiJMMARY  OF  Cross-references  to  Specific  Inconsistent  Provisions 


Issue 


Ambiguity „. 

Bumpers 

Inadequacy 

Permit 

Certifications 

Off-loading 

Tank  Capacity 


City  requirement 


Tank  Mounting  (FPD  7-74,  section  10) „ _ 

Relief  Vents  (FPD  7-74.  section  6) 

FiJIer  Caps  (FPD  7-74,  section  7) „ 

Requirements  (FPD  7-74,  section  11) _ 

Relief  Vent  Specifications  (FPD  7-74,  sections  3-8.  6-1,  6-2,  6- 

3);  (FPD  6-76,  section  7)  Fusible. 

Venting,  flow  testing,  marking  (none) _ 

Requirements  (FPD  7-74.  section  1);  (FPD  3-76.  section  1-7); 

(FPD  5-63,  sectioni). 
Requirements  (f=PD  €-76,  section  9.  section  17);  (FPD  7-74; 

section  24-2  section  24-4);  (FPD  5-63,  section  4). 

Tank  discttarge  (FPD  7-74,  section  3-1) 

Tank  Equipment  (FPD  7-74,  section  3-  ) 

Requirements  (FPD  7-74,  section  4) „ 


Applicat>le  DOT  provision 


49  CFR  178.340.6 

49  CFR  178.340-6 

49  CFR  178.340.6 

49  CFR  178.340-8(b) 

49  CFR  393.B6 

49  CFR   178.341-4;  178.341-4(d)(1); 

178.341-4WM2) 
49  CFR  178341-4 
49  CFR  177.853;  IR-2;  IR-6 

49  CFR  Parts  177;  178;  IR-6;  1R-8 

49  (DFR  178.853 
178.340-8(8);  178341.5 
49  CFR  178.340-7(c) 
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Summary  of  Cross-references  to  Specific  Inconsistent  Provisions— Continued 


Issue 


Tank  Construction.. 


Tank  Tests 

Drive  Axles 

Chassis  Weight . 

Truck  Use „. 

Fuel  Tanks ™ 


City  requirement 


Brakes 

Electrical  Systems 

Driver  Certification 

Cargo  Loading/ Ventilation.. 

Cylinder  Transportation 


Signs 

Prohibitions. 


Requirements  (FPD  7-74.  section  5-1,  section  5-2)  (FPD  6-76. 
section  5). 

Requirements  (FPD  7-74,  section  8) — 

Requirements  (FPD  7-74.  section  15) 

Excessive  (FPD  7-74,  section  23) 

Dedicated  Use  (FPD  7-74,  section  26)  (FPD  6-76;  section  26) 

Requirements  (FPD  7-74,  section  21) ~ 

(FPD  6-76,  section  20) 

Requirements  (FPD  7-74,  section  14) 

Requirements  (FPD  6-76,  section  15;  FPD  7-74,  section  19) 

Requirements  (FPD  7-73,  section  2) _ 


Applicable  DOT  provision 


Platform  Trucks  (FPD  7-73.  sections  7  and  14). 
Requirements  (FPD  5-63.  section  5) 


Requirements  (FPD  5-63.  section  6) . — 

Full  Trailers  (FPD  5-63,  section  10) 

Certain  Gases  (FPD  5-63,  section  10).... 


49  CFR  178.340-1  et  seq.;  178.341; 

IR-2;  178.340-5;  IR-2 
49  CFR  178.341-7;  177.824 
49  CFR  177.853 
23  U.S.C.  127;  49  CFR  177.853 
49  CFR  177.853 
49  CFR  393.65 
49  CFR  177.853 
49  CFR  393.40  thru  333.52 
49  CFR  393.9-393.332(b) 
49  CFR   391.11    et  seq.;   49   CFR 

177.853 
49  CFR  177.834-177.838 
49  CFR  177.853 
49  CFR  Part  177.  Subpart  B;  49  CFR 

177.853 
49  CFR  172.328;  172.332;  IR-5 
49  CFR  177.801 
49  CFR  177.853 


The  cited  inconsistency  rulings  and  49 
CFR  Parts  172  through  178  (HMR) 
provisions  are  relevant  to  HMTA/HMR 
preemption  issues.  The  cited  49  CFR 
Part  393  provisions  have  been  fully 
incorporated  by  reference  into  the  HMR 
for  preemption  and  other  purposes  by 
§  17a340-2(b)  of  the  HMR,  and 
consistency  comparisons  between  them 
and  the  BFP  directives  under  both  the 
"dual  compliance"  and  "obstacle"  tests 
are  appropriate. 

On  die  other  hand,  as  discussed 
above.  49  CFR  Part  391  has  not  been 
incorporated  by  reference  into  the  liMR 
for  full  preemption  purposes  and  it, 
therefore,  may  be  used  for  consistency 
coirparisons  only  under  the  "dual 
compliance"  test.  Similarly,  the 
riilevance  of  23  U.S.C.  127  to  the  HMTA 
or  the  HMR  has  not  been  discussed  or 
demonstrated,  and  comparison  of  the 
BFP  directives  will  not  be  made  with 
that  statute. 

The  following  are  among  the  more 
S'gnificant  of  those  provisions  listed  in 
the  tabular  summary  which  the 
applicants  allege  are  inconsistent  with 
I  )MR  provisions: 

(1)  BFP  directives  6-76  and  7-74 
require  permits  for  flammable  or 
combustible  liquid-carrying  tank  trucks, 
the  issuance  of  which  permits  is  a 
matter  of  unfettered  City  discretion 
because  no  standards  are  specified 
therefor. 

(2)  BFP  directives  6-76  and  7-74 
require,  in  order  to  obtain  a  permit 
completion  of  a  detailed  special  form  for 
each  truck  for  which  a  permit  is  desired, 
detailed  specifications  or  drawings 
thereof,  and  a  physical  inspection  of 
each  truck  in  New  York  City  before  a 
permit  is  issued. 


(3)  BFP  directives  6-76  and  7-74 
require  certifications  and  affidavits 
different  from  and  additional  to  those 
required  in  Parts  177  and  178  of  the 
HMR.  including  subjective  requirements, 
such  as  one  that  a  chassis  manufacturer 
file  an  affidavit  "satisfactory  to  the  Fire 
Commissioner"  that  the  chassis  is 
"adequate  and  suitable  to  transport  the 
tank  and  its  contents  *  *  *  in  New  York 
City." 

(4)  BFP  Directive  7-74  requires  that 
cargo  tanks  and  tank  trucks  hauling 
flammable  liquids  meet  speciHc 
equipment  and  operational  requirements 
significantly  different  than  those  in  the 
HMR,  thereby  banning  from  the  City 
most  tanks  and  vehicles  currently  used 
to  transport  flammable  liquids  in 
interstate  commerce. 

(5)  BFP  Directive  7-74  requires 
unloading  of  flammable  products  solely 
by  an  approved  gravity  method  while 
the  HMR  allow  mechanical  offloading 
throughout  the  Nation.  This,  applicants 
allege,  requires  use  of  equipment 
(emergency  shut-off  valves)  which 
cannot  meet  both  the  HMR  and  the 
Directive,  requires  carriers  and  drivers 
to  use  unfamiliar  procedures  and 
equipment,  and  finally  requires 
downloading  into  drums  outside  the  City 
of  hazardous  materials  that  cannot 
physically  bo  offloaded  by  gravity — 
thereby  increasing  hazardous  materials 
handling  and  trips  and  expanding  risks 
to  other  jurisdictions. 

(6)  That  Directive,  unlike 
§  178.341(d)(1)  of  die  HMR.  fails  to 
impose  a  minimum  emergency  venting 
capacity,  and  it  also  has  different  safety 
relief  valve  requirements  than  S  178.341- 
4(d)(2)  of  die  HMR. 


(7)  In  addition,  diat  Directive  limits 
the  capacity  of  tanks  used  for  transport 
of  hazardous  materials,  and  prohibits 
the  use  of  cargo  tanks  with  double 
bulkheads  and  an  airspace  between 
compartments  to  transport  different 
commodities — even  though  authorized 
by  §  178.340-7(c)  of  the  HMR.  The 
applicants  provide  the  following 
summary  of  the  impact  of  these  City 
restrictions: 

Standard  industry  tank  capacity, 
compartment  size  and  conriguration  under 
the  HMR  are  wholly  incompatible  with  City- 
required  tank  capacity,  compartment  size  and 
configuration,  so  that  bulk  shipments  in 
interstate  commerce  destined  for  or  shipped 
through  New  York  City  must  be  down-loaded 
to  special  tank  trucks  or  to  drums  (or  up- 
loaded for  outlwund  shipments  originating  in 
the  City).  Thus,  the  City  has  undermined  the 
safety  of  hazardous  material  transportation 
(both  in  New  York  City  and  especially  in 
surrounding  localities  and  for  drivers)  by 
forcing  increased  handling  of  hazardous 
materials  and  increased  frequency  of 
shipments.  Through  these  unique  restrictions 
the  Fire  Department  has  unilaterally  rendered 
impossible  national  uniformity  of  hazardous 
material  transportation  regulations. 

(8)  Directive  7-74  authorizes  lank 
construction  with  types  of  steel  not 
authorized  by  the  HMR  and  forbids  tank 
construction  with  aluminum,  which  is 
authorized  by  the  HMR. 

(9)  That  Directive  requires  various 
tank  tests  totally  independent  of  the 
liMR  which  result  in  tanks  designed, 
manufactured  and  tested  in  accordance 
with  the  HMR  being  banned  from  use  in 
New  York  City. 

(10)  A  bumper  meeting  the 
dimensional,  strength  and  weight 
specifications  of  Directive  7-74  would 


not  meet  the  bumper  performance 
standards  of  §  178.340-8(b)  of  the  HMR. 

(11)  That  Directive's  requirement  of  a 
double  reduction  drive  axle  with  a  gear 
ratio  of  not  less  than  9.5  to  1  for  vehicles 
carrying  flammable  liquids  in  bulk 
results  in  such  vehicles  not  being  able  to 
go  more  than  35  to  40  mph.  thereby 
rendering  them  unsafe  for  Interstate 
Highway  and  other  transportation  and 
conflicting  with  the  expediting 
requirements  of  §  177.853  of  the  HMR. 

(12)  Directive  7-74  also  bans 
shipments  of  flammable  liquids  in  semi- 
trailer equipment,  a  means  of 
transportation  allowed  and  regulated  by 
the  HMR. 

(13)  In  addition,  that  Directive  adds 
another  non-HMR  requirement  by 
requiring  tank  trucks  used  for 
transportation  of  flammable  liquids  to 
be  used  exclusively  for  that  purpose, 
which  requirement  delays  shipments 
until  a  dedicated  vehicle  is  available. 
The  applicants  describe  the  interplay  of 
that  requirement  with  other  Directive  7- 
74  requirements: 

This  built-in  disincentive  for  tank  truck 
safety  caused  by  the  City  dedicated 
equipment  requirement  is  compounded  by  the 
City  requirement  that  cargo  tanks  be 
constructed  of  steel  and  be 
compartmentalized.  Using  water  based 
cleaning  solutions  to  clean  the  inside  of  steel 
cargo  tanks  can  cause  rust  and  accelerate 
tank  deterioration,  affecting  not  only  the 
integrity  and  life  expectancy  of  the  tank  but 
increasing  the  possibihty  of  rust 
contaminating  future  cargo. 
Compartmentalization  required  by  section  5 
of  the  City  directive  also  makes  the  cleaning 
of  tanks  more  difficult  and  time-consuming. 
Since  rust  contamination  of  cargo  is  a 
liability  for  the  carrier  and  the  hourly  labor 
used  for  tank  cleaning  is  part  of  the  carrier's 
direct  operating  cost,  the  combined  effect  of 
the  Fire  Department's  regulation  is  an 
economic  incentive  for  the  operator  to  cut 
back  on  tank  cleaning.  This  increases  the 
risks  of  product  contamination  and  of  mixing 
incompatible  flammable  liquids. 

(14)  BFP  Directive  &-78  bans  many 
trucks  which  transport  flammable 
liquids  throughout  the  United  States  in 
accordance  with  HMR  standards  from 
carrying  combustible  liquids  in  New 
York  City.  Specifically  DOT-approved 
MC306  vehicles  are  prohibited  by  virtue 
of  the  Directive's  different  tank 
construction  and  venting  requirements. 

(15)  BFP  Directive  6-76  contains 
combustible  liquid  tank  exclusive  use 
provisions  similar  to.  and  with  effects 
similar  to,  BFP  Directive  7-74. 

(16)  BFP  Directives  7-74  and  6-76  botii 
require  an  Underwriter's  Laboratory 
(UL)  certification  of,  and  metal  plate  for, 
engine  fuel  tanks  which  already  conform 
to  S  393.65  of  the  HMR— or  an 
independent  inspection  and  certification 
of  such  fuel  tanks. 


(17)  Both  directives  also  impose 
independent  requirements  for  electrical 
systems,  and  Directive  7-74  imposes 
independent  brake  requirements.  These 
topics  are  covered  in  detail  and  quite 
differently  by  HMR  provisions. 

(18)  BFP  Directive  3-76  contains  a 
series  of  independent  City  requirements 
for  non-tank  vehicles  transporting 
flammable  or  combustible  liquids.  The 
requirements  vary  significantly  from  the 
HMR  and  relate  to  permit  requirements, 
use  restrictions,  numerous  technical 
specifications,  painting,  and  truck  body 
ventilation.  Allegedly,  they  ban  all  non- 
tank  vehicles  used  to  transport 
flammable  liquids  in  interstate 
commerce  and  thereby  compel 
downloading  of  hazardous  materials  at 
the  City  border. 

(19)  Similarly.  BFP  Directive  5-63 
imposes  a  series  of  independent 
requirements  not  related  to  the  HMR  for 
vehicles  transporting  or  delivering 
compressed  gases.  That  Directive 
requires  permits  and  tank  certifications, 
imposes  cylinder  transportation 
requirements,  and  imposes  special 
marking  requirements.  In  addition,  that 
Directive  bans  certain  transport  of  25 
different  gases  and  provides  the  Fire 
Commissioner  with  authority  to  ban 
shipments  of  any  gas  "deemed  to  be 
hazardous." 

(20)  In  addition.  BFP  directives  6-76. 
5-63  and  7-74  require  that  trucks  used  to 
carry  certain  hazardous  materials  in  the 
City  must  be  under  the  care  and 
supervision  of  a  person  holding  a 
certificate  of  fitness  issued  by  the  Fire 
Commissioner.  Applicants  allege  the 
City's  driver  certification  standards  are 
unrelated  to  DOTs  requirements 
(including  S  177.804  of  die  HMR  and  49 
CFR  391.11  et  seq.]  and  are  less  stringent 
with  respect  to  a  driver's  age. 
understanding  of  English,  character, 
habits  and  past  employment.  Applicants 
allege  that  the  City's  driver  examination 
requirements  are  not  related  to 
particular  urban  or  New  York  City 
factors.  They  allege  that  these  test 
requirements  cause  experienced  drivers 
authorized  by  DOT  to  operate 
throughout  the  Nation  to  stop  at  the  City 
boundary  and  delay  their  cargo  while 
passing  the  City  examination  or  securing 
the  services  of  a  City-approved  driver — 
allegedly  in  conflict  widi  S  177.853  of  the 
HMR. 

(21)  Finally,  applicants  allege  that  the 
City  extends  its  equipment  requirements 
into  the  area  of  its  bans  and  restrictions 
by  limiting  pickups  and  deliveries  of 
flammable  and  combustible  materials  to 
City-specification  vehicles  and  imposing 
routing,  time-of-day  and  other 
restrictions  only  on  non-City- 


specification  vehicles.  They  cite  Section 
II.D  of  the  City's  routing  regulations: 

Motor  vehicles  conforming  to  Fire 
Department  Specirications  and  under  Fire 
Department  Permit  may  be  used  to  transport 
allowable  hazardous  cargo  in  accordance 
with  Chapter  19  Adm.  Code  and  the  rules  and 
regulations  of  the  Fire  Commissioner  without 
conformance  to  the  routing,  time,  escorts  and 
other  restrictions  in  these  regulations,  and 
such  "permitted"  vehicles  must  be  used  for 
deliveries  for  storage  and/or  use  in  the  City. 

C.  City's  Arguments 

The  City  denies  virtually  none  of  the 
applicants'  factual  allegations  but 
advances  three  arguments  in  support  of 
its  cargo  containment  system,  equipment 
and  related  requirements:  (1)  Non- 
uniform regulations  can  meet  Congress' 
safety  objective.  (2)  the  City's 
regulations  pass  the  "dual  compliance' 
test,  and  (3)  the  City's  regulations 
promote  safety  in  a  uniquely  dense 
urban  environment.  The  following  are 
the  details  of  each  of  those  arguments: 

(1)  The  City  argues  that  Congress  did 
not  compel  national  uniformity  when  it 
enacted  the  HMTA.  It  argues  that  the 
HMTA  allows  local  regulations  stricter 
than  the  Federal  requirements  in  order 
to  further  a  legitimate  local  interest  in 
safety.  It  cites  the  District  Court's  denial 
of  summary  judgment  in  the  pending 
National  Paint  litigation  as  holding  that 
the  Federal  standard  on  tank  truck 
construction  does  not  preclude  a  higher 
degree  of  protection  than  that  provided 
by  the  Federal  regulations. 

The  City  contends  that  the  language 
and  legislative  history  of  the  HMTA 
indicate  that  Congress'  chief  goal  in 
enacting  the  HMTA  was  not  uniformity 
and  that  State  or  local  laws  which 
merely  vary  from  Federal  law  are  not 
preempted  solely  by  virtue  of  that 
variance.  The  City  points  to  the  stronger 
preemption  language  of  the  Federal 
Railroad  Safety  Act  (45  U.S.C.  434)  as  an 
example  of  language  Congress  might 
have  used  to  compel  greater  uniformity 
under  the  HMTA  than  it  did.  It 
concludes  that  deviations  from  national 
uniformity  which  are  stricter  than 
Federal  requirements  are  consistent 
with  the  HMTA's  purpose  "to  protect 
the  Nation  adequately  against  the  risks 
to  life  and  property  which  are  inherent 
in  the  transportation  of  hazardous 
materials  in  commerce"  (49  App.  U.S.C. 
1801). 

(2)  The  City  contends  that  while  its 
regulations  differ  from  the  Federal 
regulations,  they  do  not  prevent 
compliance  therewith.  It  asserts  that 
trucks  can  meet  the  City's  construction 
and  equipment  requirements  without 
violating  the  HMR.  It  argues  that  its 
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driver  certification  requirements  are 
compatible  with,  and  merely 
supplement,  the  requirements  in  49  CFR 
Part  391.  as  authorized  by  49  CFR  390.30. 

Specirically.  the  City  states  that  its 
equipment  requirements  do  not  conflict 
with  section  178.341  of  the  HMR  (on 
MC-306  tank  trucks)  or  49  CFR  part  393 
(on  other  equipment).  It  points  out  that 
49  CFR  178.340-1  provides  that  the  MC- 
306  truck  requirements  are  "minimum" 
and  argues  that  this  authorizes  stricter 
load  requirements.  On  the  "other 
equipment"  requirement,  the  City  quotes 
49  CFR  393.2:  "Nothing  contained  in 
Parts  390  through  397  of  this  subchapter 
shall  be  construed  to  prohibit  the  use  of 
additional  equipment  and  accessories, 
not  inconsistent  with  or  prohibited  by 
Parts  390  through  397  of  this  subchapter, 
provided  such  equipment  and 
accessories  do  not  decrease  the  safety 
of  the  operation  of  the  motor  vehicle  on 
which  they  are  used." 

The  City  alleges  that  its  equipment 
requirements  are  intended  to  increase 
safety,  that  applicants  have  not  shown 
that  they  do  not  do  so,  that  any  actual 
conflicts  can  only  be  determined  at  trial, 
and  that  there  is  no  basis  for  concluding 
that  compliance  with  both  the  City  and 
Federal  regulations  is  impossible. 

(3)  Finally,  the  City  argues  that  its 
regulations  promote  safety  in  a  uniquely 
dense  urban  environment.  The  City 
refers  to  an  affidavit  of  BFP  Chief  Joseph 
DeMeo  which  was  filed  with  the  Court 
in  the  pending  litigation  and  set  forth  the 
City's  rationale  for  several  of  its 
requirements.  The  City  also  cites  studies 
by  the  National  Transportation  Safety 
Board  (NTSB).  the  Office  of  Technology 
Assessment  (OTA),  and  a  City 
contractor  (Arthur  D.  Little,  Inc.)  to 
justify  its  regulations.  The  City 
concludes  that  its  permit  and  equipment 
regulations  promote  safety  and  are  not 
inconsistent  with  the  HMTA  or  the  HMR 
under  either  the  "obstacle"  or  "dual 
compliance"  tests. 

D.  Applicants '  Rebuttal  Arguments 

In  response  to  the  foregoing 
arguments  of  the  City,  ATA/NTTC  filed 
rebuttal  comments.  The  applicants 
advance  the  following  three  arguments: 

(1)  They  argue  that  the  City's 
assertion  that  Congress  never  intended 
to  occupy  the  entire  field  of  hazardous 
materials  transportation  is  irrelevant 
since  applicants  do  not  rely  on  such  an 
assertion  of  total  Federal  preemption. 
They  assert  that  the  City's  claim  that  its 
regulations  are  "reasonable"  is 
irrelevant  because  the  issue  is 
consistency,  not  reasonableness.  They 
further  argue  that  the  City  distorted 
section  102  of  the  HMTA  by  quoting 
only  its  second  half  and  ignoring  its 


reference  to  improving  "the  regulatory 
and  enforcement  authority  of  the 
Secretary  of  Transportation" 
(applicants'  emphasis].  They  conclude: 

Congress  delegated  to  DOT.  not  the  New 
York  City  Fire  Department,  the  responsibility 
for  developing  regulations  that  protect  the 
nation  against  the  risks  inherent  in  the 
transportation  of  hazardous  materials.  It  is 
irrelevant  that  the  City  somehow  believes 
that  its  regulations  promote  safety  and  are 
stricter  than  federal  requirements.  What  is 
relevant,  and  what  the  city  has  ignored,  is 
that  the  existence  and  enforcement  of  the 
City's  regulatory  scheme  seriously  detracts 
from  compliance  with  the  HMR. 

Finally,  applicants  state  that  the 
District  Court,  in  denying  plaintiffs' 
motion  for  summary  judgment  in  the 
pending  litigation,  said  that  plaintiffs 
were  not  arguing  that  the  City's 
regulations  are  inconsistent  with 
Federal  law. 

(2)  Applicants  allege  that  the  City's 
requirements  do  not  merely  add  to.  but 
often  conflict  with,  the  HMR. 
Additionally,  they  argue  that  the  City's 
regulations  constitute  an  independent 
set  of  requirements  that  replace  DOT- 
specification  vehicles  with  City- 
specification  vehicles  and  also  add  a 
confusing  layer  of  regulation  to  the 
Federal  cargo  containment 
requirements,  an  area  in  which  there  is 
need  for  national  uniformity.  They  add 
that  the  City's  referral  to  §  178.340-3  of 
the  HMR  ignores  all  the  other  MC-306 
cargo  tank  requirements  in  §  178.340  et 
seq.  which  must  be  considered  for 
inconsistency  purposes. 

(3)  Finally,  Applicants  allege  that  the 
City  has  failed  to  show  it  has  a  uniquely 
dense  urban  environment  different  from 
that  of  other  major  cities  or  that  its 
requirements  provide  greater  safety  than 
the  HMR.  They  contend  that  the  studies 
cited  by  the  City  to  justify  its  rules 
either  are  fallacious  or  merely  provide  a 
basis  for  second-guessing  the  HMR 
requirements.  They  argue  that  prior 
inconsistency  rulings  indicate  that  the 
level  of  safety  is  an  appropriate  issue  in 
waiver  of  preemption  cases  but  not  in 
inconsistency  determinations  and  that 
alleged  inadequacies  of  the  liMR  can  be 
addressed  in  petitions  for  rulemaking 
under  49  CFR  106.31. 

E.  Ruling 

The  HMTA.  like  many  Federal 
statutes,  effectively  authorizes  the 
implementing  agency  to  determine  the 
scope  of  its  regulatory  effort  and  the 
extent  of  preemption  thereby  created. 
Unlike  the  Federal  Railroad  Safety  Act, 
supra,  the  HMTA  does  not  create 
specific  detailed  substantive 
requirements  but  merely  delegates 


authority  to  the  Secretary  of 
Transportation  to  do  so. 

As  in  Ray  v.  At/antic  Richfield  Co.. 
supra,  a  critical  issue  here  is  whether 
the  Secretary  of  Transportation,  in  the 
exercise  of  the  Secretary's  statutory 
authority,  has  promulgated  applicable 
requirements  or  determined  that  none 
should  be  imposed.  Although  the  HMTA 
itself  consists  of  only  fourteen  succinct 
sections,  the  HMR  issued  thereunder 
consist  of  well  over  1,300  pages  of 
complex  and  detailed  regulations.  It  is 
apparent,  therefore,  that  the  Secretary, 
through  RSPA.  has  extensively 
exercised  the  HMTA  authority  to  issue 
"regulations  for  the  safe  transportation 
in  commerce  of  hazardous  materials."  49 
App.  U.S.C.  1804. 

The  ultimate  issue  here  is  whether  the 
City's  hazardous  materials 
transportation-related  cargo 
containment  system,  equipment  and 
related  requirements  are  consistent  with 
the  HMTA  and  the  HMR.  That  issue,  in 
turn,  depends  upon  the  extent  to  which 
(1)  RSPA  has  promulgated  cargo 
containment  system,  equipment  and 
related  regulations.  (2)  RSPA  has 
indicated  that  those  HMR  provisions 
partially  or  totally  occupy  that 
regulatory  field,  and  (3)  the  City's 
requirements  operate  in  support  of,  and 
not  in  opposition  to,  the  goals  and 
purpose  of  the  HMTA  and  the  HMR — in 
light  of  RSPA's  actions. 

RSPA,  OHMT  and  their  predecessor 
agencies  have  addressed  these  issues  in 
several  inconsistency  rulings  and 
actions  on  appeals  of  inconsistency 
rulings.  Since  as  early  as  IR-2,  in  1979.  it 
has  been  clear  that  hazardous  materials 
transportation  cargo  containment 
systems,  packagings,  accessories, 
construction  tests,  equipment  and 
hazard  warning  systems  are  areas  of 
exclusive  Federal  jurisdiction  because 
of  the  total  occupancy  of  those  fields  by 
the  HMR: 

There  are  also  certain  areas  where  the 
need  for  national  uniformity  is  so  crucial  and 
the  scope  of  Federal  regulation  is  so 
pervasive  that  it  is  difficult  to  envision  any 
situation  where  State  or  local  regulation 
would  not  present  an  obstacle  to  the 
accomplishment  and  execution  of  the  HMTA 
and  the  Hazardous  Materials  Regulations. 
Cargo  containment  systems  is  one  area 
where  the  MTB  believes  this  to  be  true.  The 
Hazardous  Materials  Regulations  contain 
extensive  requirements  for  the  packagings 
necessary  for  the  safe  transportation  of 
hazardous  materials.  The  MTB  has  looked  at 
specific  commodities  and  determined  what 
type  of  container  must  l>e  used  to  move  them, 
including,  where  appropriate,  what  types  of 
accessories  are  required,  what  types  of 
construction  tests  must  be  satisfactorily 
performed,  etc.  Uniform  standards  in  this 


area  ensure  safe  efficient  interstate 
transportation.  Stale  and  local  governments 
may  not  issue  requirements  that  differ  from 
or  add  to  Federal  ones  with  regard  to 
packaging  design,  construction  and 
equipment  for  hazardous  materials  shipments 
subject  to  Federal  regulations.  Hazard 
warning  systems  are  another  area  where 
MTB  perceives  the  Federal  role  to  be 
exclusive.  The  MTB  has  thoroughly 
considered  this  subject  and  has  issued 
regulations  on  marking  and  labeling  of 
packages  and  placarding  of  vehicles  in  order 
to  communicate  the  hazards  of  the  materials 
contained  therein.  The  effectiveness  of  these 
systems  depends  to  a  large  degree  on 
educating  the  public,  especially  emergency 
response  personnel.  In  order  to  widely 
disseminate  information  on  its  systems,  the 
MTB,  among  other  things,  conducts  and 
supports  educational  programs  and 
distributes  informational  literature. 
Additional,  different  requirements  imposed 
by  States  or  localities  detract  from  the  DOT 
systems  and  may  confuse  those  to  whom  the 
DOT  systems  are  meant  to  impart 
information. 

IR-2.  supiv.  at  75568.  Virtually 
identical  language  concerning 
preemption  of  these  areas  was 
published  in  the  preamble  to  a  series  of 
nine  related  inconsistency  rulings  (IR-7 
through  IR-15).  49  FR  46632  at  46633. 
Nov.  27, 1984.  That  same  preamble 
discussion  indicated  that: 

*  *  *  Congress  recognized  that  the 
Department's  efforts  in  hazardous  materials 
transportation  regulation  lacked  coordination 
by  being  divided  among  the  various 
transportation  modes,  and  lacked 
completeness  because  of  gaps  in  the 
Department's  authority,  most  notably  in  the 
area  of  manufacturing  and  preparation  of 
packagings  used  to  transport  these  materials. 
(S.  Rep.  No.  1192,  93d  Cong.,  2d  Sess.  1-2, 7-9 
(1974)). 

Ibid 

In  the  interim,  the  Materials 
Transportation  Bureau  (predecessor  of 
RSPA],  in  issuing  a  rulemaking  on 
routing  of  radioactive  materials, 
addressed  problems  arising  out  of 
different  jurisdictions'  imposing 
equipment  requirements: 

The  existence  of  State  or  local 
requirements  for  special  equipment  may 
effectively  dictate  the  continuous  use  of  the 
equipment  in  all  jurisdictions.  Varying 
requirements  between  jurisdictions  pose 
additional  problems  that  may  necessitate 
equipment  changes  and  delays  en  route,  or 
avoidance  of  an  otherwise  desirable  route. 
Containment  and  packaging  equipment  are 
themselves  exclusively  set  by  Federal 
regulations. 

46  FR  5314  (Jan.  19. 1981). 

Of  particular  relevance  to  those  New 
York  City  cargo  containment  system  and 
equipment  requirements  which  provide 
discretionary  authority  to  the  Fire 
Commissioner  is  the  following  language 
from  IR-8: 


Under  the  "obstacle"  test,  however,  it  is 
possible  to  reach  a  definite  conclusion.  As 
shown  above.  State  rules  requiring  special 
equipment  pose  an  obstacle  to  the  two  major 
Congressional  purposes  underlying  the 
HMTA.  Even  greater,  then,  is  the  obstacle 
posed  by  a  State  rule  which  sets  no  specific 
requirements  but  leaves  the  matter  wholly  to 
the  discretion  of  a  State  official.  For  this 
reason  and  those  states  in  the  discussion  of 
highway  shipments  supra,  the  Rule  4 
equipment  requirements  for  rail  shipments 
constitute  an  obstacle  to  the  accomplishment 
and  execution  of  the  HMTA. 

49  FR  46637  at  46638  (Nov.  27. 1984). 
That  Inconsistency  Riding  also  cited  IR- 
2  for  the  proposition  that  the  "exclusive 
Federal  role  in  hazardous  materials 
containment  systems  has  long  been 
established."  Ibid,  at  46642.  Thus,  in  IR- 
8  a  Michigan  requirement  for  a 
certificate  of  compliance  for  cargo 
containers  was  found  inconsistent  as 
improperly  imposing  additional 
packaging  standards. 

Similarly,  in  IR-6  a  Michigan 
requirement  for  physical  testing  of 
containers  also  was  found  inconsistent. 
Michigan's  contention  that  it  could 
impose  such  a  requirement  because  of 
the  alleged  inadequacy  of  Federal  safety 
regulations  to  meet  local  conditions  was 
rejected  because  "[t]his  completely 
undermines  the  regulatory  system 
mandated  by  the  HMTA."  Ibid.  It  was 
indicated  in  IR-8  that  if  Michigan 
believed  the  Federal  regulations  were 
inadequate,  it  had  the  options  of  filing  a 
petition  for  rulemaking  under  49  CFR 
106.31  or  applying  for  a  waiver  of 
preemption  under  49  CFR  107.215.  Ibid. 

The  findings  of  IR-8  were  affirmed  on 
appeal  by  the  Administrator  of  RSPA. 
IR-8  (Appeal)  (52  FR  13000.  Apr.  20. 
1987).  In  that  decision,  the  Administrator 
cited  IR-2  for  the  proposition  that  "State 
and  local  governments  may  not  issue 
requirements  that  differ  from  or  add  to 
Federal  ones  with  regard  to  packaging 
design,  construction  and  equipment  for 
hazardous  materials  shipments  subject 
to  Federal  regulations."  Ibid,  at  13006. 
quoting  IR-2,  supra,  at  75568. 

In  affirming  IR-8,  the  Administrator 
also  addressed  the  issue  of  a  state 
official  having  discretionary  authority 
concerning  equipment: 

Again,  the  Ruling  was  based  upon  the  State 
Fire  Marshal's  unfettered  discretion  under 
Rule  4  to  require  different  communications 
equipment.  While  that  official's  decisions 
might  be  consistent,  they  could  as  readily  be 
inconsistent.  Thus,  I  concur  with  the  finding 
of  inconsistency  on  the  basis  that  a  state  or 
local  rule  which  grants  an  official " 
discretionary  authority  to  set  equipment 
requirements  for  carriers  engaged  in 
interstate  commerce  impedes  the 
Congressional  purposes  of  increased  safety 
and  regulatory  uniformity  underlying  the 
HMTA.  Therefore.  I  find  Rule  4  to  be 


inconsistent  with  the  HMTA  or  the  HMR  and 
thus  preempted. 

Ibid,  at  13003. 

Furthermore,  the  Administrator 
rejected  Michigan's  contention  that  local 
conditions  justified  a  finding  of 
consistency: 

Sixth.  Michigan  appeals  the  finding  in  IR-6 
that  Rules  5(f)  and  (g)  of  the  SFSB  (Rules  S(e) 
and  (f)  of  the  DPH)  are  inconsistent.  These 
rules  impose  container  testing  standards 
which  exceed  those  of  the  NRC,  which  are 
incorporated  in  the  HMR  (49  CFR  173.416). 
The  State  justifies  them  on  the  basis  of  its 
unique  geographical  situation,  its  dependence 
on  very  high  major  bridges,  its  busy  inland 
waterway  system,  and  the  depth  of  the  Great 
Lakea.  It  contends  that  these  conditions 
justify  more  stringent  container  standards  to 
assure  container  integrity  in  the  event  of  an 
accident. 

While  these  conditions  might  provide  a 
basis  for  a  rulemaking  petition  or  for  a  49 
CFR  107.215  application  for  waiver  of 
preemption,  they  do  not  provide  a 
justification  for  overriding  the  complete 
Federal  preemption  of  packaging  design, 
construction  and  equipment  requirements  for 
hazardous  materials  transportation.  Thus,  I 
find  Rues  5(e)  and  (f)  of  the  SFSB  (DPH  Rules 
5(e)  and  (f)  to  be  inconsistent 

Ibid,  at  13006. 

In  IR-15  (49  FR  46660,  Nov.  27. 1984), 
Vermont's  requirements  for  a 
certificate  of  compliance  concerning  the 
container  and  a  certification  that  the 
vehicle  had  been  inspected  were  both 
determined  to  be  inconsistent  with  the 
HMTA  and  the  HMR. 

Because  New  York  City's  containment 
system  and  equipment  requirements  are 
intimately  tied  to  a  permitting  system, 
the  following  conunents  of  the  OHMT 
Director  in  IR-19  (52  FR  24404,  June  30, 
1967)  (in  which  a  Nevada  permitting 
system  was  found  inconsistent)  are 
relevant  to  the  issues  here: 

Thus,  the  effect  of  that  regulation  is  to 
require  a  PSC  permit  for  hazardous  materials 
transportation  activities  even  if  those 
activities  are  in  full  compliance  with  the 
HMTA  and  HMR.  Activities  in  compliance 
with  the  HMTA  and  the  HMR  are 
presumptively  safe,  and  permitting 
requirements  relating  to  them  cause 
confusion  and  delay  and  thus  are 
inconsistent  with  the  HMTA  and  the  HMR 
under  the  "obstacle"  test. 
***** 

RSPA  has  determined  what  information 
and  documentation  requirements  are  needed 
for  the  safe  transportation  of  hazardous 
materials,  and  thus  state  and  local 
requirements  going  beyond  them  create 
confusion,  impose  burdens  on  transporters, 
are  obstacles  to  the  accomplishment  of  the 
objectives  of  the  HMTA  and  the  HMR.  and 
thus  are  inconsistent  with  them.  IR-2,  44  FR 
75566  (Dec.  20. 1979):  IR-6.  46  FR  760  ()an.  6. 
1983). 
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The  PSC's  broad  discretion,  especially  in 
light  of  the  burdensome  and  open-ended 
application  requirements,  translates  into 
delay — or  at  least  the  overwhelming  prospect 
lor  delay.  The  Nevada  permitting  process 
makes  delay  beyond  the  timeframes 
contemplated  in  (he  HMR  possible,  even 
likely.  *   '   '  Therefore,  the  entire  permitting 
process  contained  in  the  Nevada  regulations 
is  inconsistent  with  49  CFR  177.85.3  and  174.14 
and  thus  is  preempted. 

IR-19.  supra  at  24407.  24408.  24409. 

Similarly  relevant  is  the  following 
discussion  in  IR-20  (52  Feti.  Rug.  24396.  |une 
30. 1987),  in  which  regulations  of  the 
Triborougb  Bridge  and  Tunnel  Authority 
were  found  inconsistent: 


'   ■   *  a  permit  or  approval 
system  *  '  '  is  not /Terse  inconsistent,  but 
its  consistency  depends  upon  the  consistency 
of  the  requirements  that  must  be  complied 
with  in  order  to  obtain  approval  to  transport. 
IR-2.  44  FR  75566  (Dec.  20.  1979):  FR-3.  supm. 
Although  hazardous  materials  transportation 
approval  requirements  identical  to  Federa-I 
requirements  are  con.sisteni  (IR-14.  49  FR 
46656  (Nov.  27.  1984):  IR-15.  49  FR  46660 
(.Nov.  27,  1984).  such  transportation  approval 
requirements  different  from  or  additional  to 
Federal  requirements  are  inconsistent.  IR-8. 
FR  48637  (Nov.  27.  1984);  IR-8(A).  52  FR  1300 
(Apr.  20.  1987):  IR-10.  supra:  IR-11.  49  FR 
46647  (Nov.  27.  1984):  IR-12.  49  FR  466.'iO 
(.Nov.  27.  1984):  IR-13.  49  FR  466.S3  (Nov.  27. 
1984):  IR-15,  supra:  IR-15(A).  52  FR  13062 
(Apr.  20.  1987). 
•  *  *  «  • 

Paragraph  (a|  requires  permission  from  the 
bridge's  facility  supervisor  (or  his  authorized 
representative)  a!  least  two  hours  before 
intended  travel  over  the  bridge.  Be(;ause  no 
standards  are  set  forth  defining  when 
permission  will  or  will  not  he  granted,  thej 
fncilily  supervisor  (or  authorized 
representative)  has  the  type  of  unfetferfid 
discretion  to  prohibit  transportation  which 
has  been  found  previously  to  be  inconsistent 
with  the  HMTA  and  the  HMR.  IR-8(A).  aupm 
at  13003. 13006:  IR-IS(A).  supra  at  13063:  Et- 
18.  522  FR  200  at  203  (Jan.  2. 1987).  , 

Ihid  at  24397-8.  I 

In  the  most  recent  inconsistency  ruling,  IR- 
21  supra,  the  Director  of  OHMT  found 
inconsistent  Connecticut  requirements  for  a 
shipper  certiTicalion  of  comphance  with 
Nuclear  Regulatory  Commission  and  DOT 
regulations  and  a  carrier  certification 
concerning  proper  loading,  blocking  and 
securing  and  compliance  with  DOT 
regulations: 

Requirements  for  information  or 
documentation  in  excess  of  the  HMR 
requirements  create  an  additional  burden  or 
delay  and  are  inconsistent  with  the  HMTA 
and  the  HMR.  IR-^  lR-6,  IR-8,  IR-8(Appeal). 
IR-15,  IR-15  (Appeal).  lR-18.  lR-19.  all  si^jra. 
SpeciFically,  requirements  for  certification  to 
a  state  of  a  shipment's  compliance  with  law 
are  redundant,  constitute  obstacles  to  the 
HMTA.  and  thus  are  inconsistent.  l 

Ihid.  at  37075.  ' 

In  summary.  RSPA.  OHMT  and  their 
predecessor  agencies  have  established  in  a 


series  of  inconsistency  rulings  issued  during 
the  past  decade  the  principle  that  the  H\fR 
provisions  concerning  hazardous  materials 
transportation  cargo  containment  systems, 
equipment,  accessories  and  packagings.  and 
the  certification,  marking,  testing  and 
permitting  of  same,  have  fully  occupied  that 
regulatory  field.  Those  subjects  are  the 
exclusive  province  of  the  Federal 
Government.  As  a  result,  state  or  local 
requirements  concerning  those  subjects 
detract  from  and  create  confusion  concerning 
the  Federal  requirements,  are  inconsistent 
with  the  HMTA  and  the  HMR.  and.  therefore, 
are  preempted  under  section  112(8)  of  the 
HMTA.  Similarly,  these  rulings  have 
demon.<)trated  RSPA's  position  that  permitting 
systems  and  information  or  documentation 
requirements  relating  to  or  containing  such 
requirements  likewise  are  inconsistent  with 
the  HMTA  and  the  HMR  and.  therefore, 
preempted. 

Application  of  these  principles  to  the  four 
BFP  directives  at  issue  here,  the  provisions  of 
which  are  outlined  in  the  "Overview" 
discussion  at  IV.  A  above,  results  in  findings 
that  virtually  all  of  the  provisions  of  those 
directives  are  "triggered  "  by  the 
transportation  of  hazardous  materials  (i.e.. 
they  do  not  apply  to  all  vehicles  or  all  trucks 
but  only  to  those  carrying  specified 
hazardous  materials),  fall  within  these 
exclusively  Federal  regulatory  areas,  and. 
therefore,  are  inconsistent  with  the  HMTA 
and  the  HMR  and  thus  preempted.  No 
comparison  with  FKtCSR  provisions  is 
necessary. 

BFP  E)irective  3-76  applies  to  open  or 
closed  body  platform  trucks  transporting 
inflammable  or  combu.stibie  liquids  or 
mixtures.  The  section  titles  of  this  and 
the  other  BFP  directives  fairly  reflect 
their  contents.  The  16  section  titles  of 
Directive  3-76  are:  Permit.  Bodies.  Cab. 
Engine  Exhaust  System.  Engine  Fuel 
Tanks.  Wiring,  Racks,  Trailers,  Paint, 
Fire  Protection.  Brakes.  Smoking,  Rags. 
Use  of  Truck.  Modifications,  and 
Savings  Clause.  The  truck  permit 
requirements  relate  to  exclusively 
Federal  areas,  provide  the  Fire 
commissioner  with  unfettered 
discretion,  and  thus  are  inconsistent. 
With  the  following  exceptions,  ail  the 
Directive's  sections  are  inextricably  tied 
to  the  inconsistent  permitting 
requirements,  contain  requirements  in 
exclusively  Federal  areas,  or  both,  and. 
therefore,  are  inconsistent  with  the 
HMTA  and  the  HMR.  On  the  basis  of 
the  record  here,  section  13  (Rags),  which 
requires  rags  or  cotton  waste  to  be  kept 
in  a  covered  metal  box,  and  section  16 
(Savings  Clause)  do  not  impinge  on 
areas  of  exclusive  Federal  jurisdiction 
are  consistent  with  the  HMTA  and  the 
HMR. 

BFP  Directive  6-76  applies  to  tank 
trucks  transporting  combustible 
mixtures.  Its  28  section  titles  are:  Permit, 
Certificate  of  Fitness.  Gravity  Tank 
Truck.  Tank  Capacity,  Tank 


Construction,  Capacity  Indicator,  Relief 
Vents,  Covers,  Test.  Inside  Emergency 
Valves.  Outside  Piping  and  Valves, 
Mounting,  Bumpers.  Bucket  Boxes  and 
Running  Boards,  Wiring,  Brakes,  Chassis 
Weight,  CAB,  Engine  Exhaust  System, 
Engine  Fuel  Tank.  Painting  and. 
Marking.  Fire  Protection,  Cans.  Trailers. 
Smoking,  Use  of  Trucks,  Modifications, 
and  Saving  Clause.  Again,  the  truck 
permit  requirements  relate  to 
exclusively  Federal  areas,  provide  the 
Fire  Commissioner  with  unfettered 
discretion,  and  thus  are  inconsistent. 
With  the  following  exceptions,  all  the 
Directive's  sections  are  inextricably  tied 
to  the  inconsistent  permitting 
requirements,  contain  requirements  in 
exclusively  Federal  areas,  or  both,  and, 
therefore,  are  inconsistent  with  the 
HMTA  and  the  HMR.  On  the  basis  of 
the  record  here,  section  25  (Smoking), 
which  prohibits  smoking  on  tank  trucks, 
and  section  28  (Saving  Clause)  are 
consistent  with  the  HMTA  and  the 
HMR. 

BFP  Directive  7-74  applies  to  tank 
trucks  transporting  flammable  liquids  or 
mixtures.  Its  33  section  titles  are  Permit, 
Certificate  of  Fitness,  Method  of 
Discharge,  Tank  Capacity,  Tank 
Construction,  Relief  Vents,  Covers  and 
Loading  Systems,  Test,  Static 
Eliminator,  Mounting,  Bumpers. 
Mudguards,  Engine  Exhaust  Systems. 
Brakes,  Axles.  Engine.  Tires, 
Transmission,  Electrical  Equipment, 
Cab,  Engine  Fuel  Tank.  Running  Boards, 
Chassis  Weight,  Affidavits,  Guarantee, 
Use  of  Truck.  Identification.  Painting 
and  Marking.  Types  of  Chassis 
Permitted,  Fire  Protection,  Smoking, 
Storage  of  Tank  Trucks,  and 
Modification.  Again  the  tank  truck 
permit  requirements  relate  to 
exclusively  Federal  areas,  provide  the 
Fire  Commissioner  with  unfettered 
discretion,  and  thus  are  inconsistent. 
With  the  following  exceptions,  all  the 
Directive's  sections  are  inextricably  tied 
to  the  inconsistent  permitting 
requirements,  contain  requirements  in 
exclusively  Federal  areas,  or  both,  and, 
therefore,  are  inconsistent  with  the 
HMTA  and  the  HMR.  On  the  basis  of 
the  record  here,  section  31  (Smoking), 
which  prohibits  smoking  in  or  near 
certain  tank  trucks  and  other  vehicles, 
and  section  32  (Storage  of  Tank  Trucks), 
which  prohibits  overnight  storage  of 
certain  loaded  lank  trucks,  are 
consistent  with  the  HMTA  and  the 
HMR.  Although  subsection  2-1  of 
section  2  (Certificate  of  Fitness)  relates 
to  the  permitting  system  and  the 
equipment  requirements  and  thus  is 
inconsistent,  no  decision  is  being 
rendered  with  respect  to  subsections  2-2 
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and  2-3  concerning  certiHcate  of  fitness 
requirements.  The  record  here 
inadequately  addresses  those  issues, 
and  similar  issues  are  open  for  public 
comment  in  Docket  No.  IRA-42. 
California  Department  of  Motor 
Vehicles  Application  for  Inconsistency 
Ruling,  52  FR  43830,  Nov.  16. 1987. 

BFP  Directive  5-63  applies  to  vehicles 
transporting  compressed  gases.  Its  11 
section  titles  are:  Permits,  Certificate  of 
Fitness.  Container  Construction.  Tank 
Trucks.  Transportation  of  Cylinders. 
Signs  or  Placards.  Smoking.  Fire 
Protection.  Permit  Fees.  Prohibited  for 
Use.  and  Electrical  Equipment.  Again 
the  truck  permit  requirements  relate  to 
exclusively  Federal  areas,  provide  the 
Fire  Commissioner  with  unfettered 
discretion,  and  thus  are  inconsistent. 
With  the  exception  of  section  7.  all  the 
Directive's  sections  are  inextricably  tied 
to  the  inconsistent  permitting 
requirements,  contain  requirements  in 
exclusively  Federal  areas,  or  both.  and. 
therefore,  are  inconsistent  with  the 
HMTA  and  the  HMR.  On  the  basis  of 
the  record  here,  section  7  (Smoking), 
which  prohibits  smoking  on  or  near 
vehicles  used  for  flammable  compressed 
gases,  is  consistent  with  the  HMTA  and 
the  HMR. 

In  summary,  the  City  has  created  its 
own  independent  set  of  cargo 
containment,  equipment  and  related 
requirements  which  overlap  the 
extensive  HMR  requirements,  which  are 
likely  to  encourage  noncompliance  with 
the  HMR.  and  which  concern  subjects 
that  RSPA  has  determined  are  its 
exclusive  province  under  the  HMTA. 

The  City  misconstrues  the  purpose  of 
the  language  in  §  178.340-l(b)  of  the 
HMR  and  in  49  CFR  393.2.  which 
respectively  state  that  cargo  tank 
"specification  requirements  are 
minimum  requirements."  and  that  the 
FMCSR  do  not  prohibit  the  use  of 
consistent  additional  equipment  and 
accessories.  These  regulations  provide 
discretion  to  carriers  but  do  not 
constitute  a  grant  of  authority  to  State  or 
local  governments  to  impose  additional 
cargo  containment  system,  equipment  or 
related  requirements  on  carriers  of 
hazardous  materials. 

The  City's  response  thai  it  is 
providing  for  greater  safely — 
particularly  in  light  of  its  allegedly 
unique  local  conditions — must  be  placed 
in  its  proper  context  and.  more 
significantly,  does  not  provide  an 
adequate  basis  on  which  to  find  its 
requirements  consistent. 

First,  virtually  every  urban  and 
suburban  jurisdiction  in  the  United 
States  has  a  population  density  which  is 
a  matter  of  concern  in  planning  for,  and 


regulating,  hazardous  materials 
transportation. 

Second,  consideration  of  any  unique 
population  density  of  New  York  City 
must  be  accompanied  by  consideration 
of  the  City's  unique  location  as  a 
crossroad  for  a  large  percentage  of 
hazardous  materials  transportation 
between  both  New  England  and  Long 
Island  and  the  rest  of  the  Nation:  delays 
and  diversions  of  such  transportation 
are  of  great  safety  concern. 

Third,  and  most  significantly,  this 
response  is  irrelevant.  To  the  extent  that 
the  City  believes  the  HMR  are 
inadequate,  the  City  may  file  a  petition 
for  rulemaking  with  OHMT  under  49 
CFR  106.31  or  otherwise  participate  in 
OHMT  rulemakings — as  it  is 
participating  in  a  major  ongoing 
rulemaking  concerning  requirements  for 
cargo  tanks.  (Notice  of  Proposed 
Rulemaking,  50  FR  37767.  Sept.  17. 1985; 
Amendment.  50  FR  49866,  Dec.  5, 1985). 
That  rulemaking,  for  example,  is  the 
appropriate  forum  for  OHMT 
consideration  of  the  City's  Arthur  D. 
Little.  Inc.  study  comparing  the  City 
regulations  and  the  HMR,  and  that 
consideration  is  taking  place.  To  the 
extent  that  the  City  believes  its 
allegedly  unique  circumstances  require 
a  different  regulatory  approach,  it  may 
request  a  waiver  of  preemption  under 
section  112(b)  of  the  HMTA  (49  App. 
U.S.C.  1811(b))  and  49  CFR  107.215. 

An  additional  reason  for  the 
inconsistency  of  the  BFP  directives  is 
their  propensity  to  cause  significant 
delays  of  hazardous  materials 
transportation.  As  the  following 
excerpts  from  prior  inconsistency 
proceedings  indicate,  delay  of  such 
transportation  has  been  of  serious 
concern  to  RSPA.  OHMT  and  their 
predecessors; 

The  manifest  purpose  of  the  HMTA  and  the 
Hazardous  Materials  Regulations  is  safety  in 
the  transportation  of  hazardous  materials. 
Delay  in  such  transporiation  is  incongruous 
with  safe  transportation. 

IR-2,  supra  at  75571. 

The  mere  threat  of  delay  may  redirect 
commercial  hazardous  materials  traffic  into 
other  jurisdictions  that  may  not  be  aware  of 
or  prepared  for  a  sudden,  possibly 
permanent,  change  in  traffic  patterns. 

IR-3.  supra  at  18921. 

Since  safety  risks  are  "inherent  in  the 
transportation  of  hazardous  materials  in 
commerce"  [49  U.S.C.  1801).  an  important 
aspect  of  transportation  safety  is  that  transit 
time  be  minimized.  This  precept  has  been 
incorporated  in  the  HMR  at  49  CFR  177.853, 
which  directs  highway  shipments  to  proceed 
without  unnecessary  delay,  and  at  49  CFR 
174.14,  which  directs  rail  shipments  to  be 
expedited  within  a  stated  time  frame. 


IR-6,  supra  at  765:  see  also  IR-16,  50  FR 
20872  at  20879  (May  20, 1985). 

While  states  do  have  a  role  in  effectuating 
the  safe  transportation  of  radioactive 
materials,  it  does  not  follow  that  they  have 
unfettered  discretion  to  take  actions  which 
have  the  effect  of  restricting  or  delaying 
transportation  being  conducted  in  compliant  e 
with  Federal  law. 

IR-8  (Appeal),  supra  at  13003;  quoted. 
IR-19.  52  FR  24404  at  24409  (June  30. 
1987). 

Among  the  provisions  found 
inconsistent  because  of  their 
propensities  to  cause  delay  have  been  a 
state  requirement  for  a  caboose  on 
certain  trains  carrying  hazardous 
materials.  Missouri  Pacific  RR  Co.  v. 
Railroad  Commission  of  Texas.  Civ.  No. 
A-86-CA569  (W.D.  Tex.  1987);  time- 
consuming  state  permitting  processes 
with  no  definite  decision  dates.  IR-19. 
supra.  lR-21,  supra;  two-hour  advance 
approval  requirements  wilh  no 
demonstrated  purpose.  IR-20,  supra;  IR- 
21,  supra;  time  provisions  for  permit 
applications  and  decisions.  IR-21,  supra: 
and  radioactive  materials  transportation 
requirements  unnecessarily  delaying 
transportation.  IR-8  (Appeal),  IR-18,  IR- 
21,  all  supra. 

Applicants  here  have  made  the 
unrebutted  assertions  that  the  BFP 
directives  create  delay  by  requiring 
uploading  from  and  downloading  of 
hazardous  cargo  into  specialized  City- 
approved  trucks,  waits  for  City 
inspections  necessary  to  obtain  BFP 
permits,  and  delays  to  obtain  required 
specifications,  certifications  and 
affidavits.  The  applicants  allege  that  the 
unloading  and  loading  cause 
unnecessary'  delays  in  transit  and 
impose  risks  of  spillage  and  accidents 
on  carriers,  drivers  and  workers 
involved  in  such  operations  in 
Connecticut,  New  Jersey  and  local 
jurisdictions  surrounding  the  City  and 
on  residents  of  those  jurisdictions. 

Such  delays  aggravate  the  existing 
delay  problems  caused  by  the  City's 
time  restrictions  and  complained  of  by 
the  New  Jersey  Turnpike  Authority.  In  a 
rebuttal  comment  in  this  matter,  the 
Chairman  of  that  Autho-'ity  stated: 

The  New  Jersey  Turnpike  Authority  has 
constantly  expressed  concern  that  these 
regulations  were  promulgated  without 
consultation  with  adjacent  State  and  local 
agencies.  The  .New  Jersey  Turnpike 
Authority,  operating  the  .New  Jersey 
Turnpike,  has  the  responsibility  to  maintain  a 
safe  and  efficient  roadway,  which  roadway 
represents  the  main  transportation  corridor 
between  Philadelphia  and  New  York  and  the 
Northeast  Transportation  Network.  Thus,  of 
course,  there  is  a  vital  and  important  interest 
by  the  Turnpike  Authority  in  maintaining  its 
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reiponsibility  that  transpor'ntion  p'orepd 
f'ticipntly  and  safely  through  its  fyrihlies. 
The  promulgation  of  Nfiw  York  City  ant] 
Port  Authority  regulations  caiisis  concern 
since  the  time  periods,  that  vehi<:lf>s  carrying 
certain  classes  of  hazardous  and  toxic 
m.ilerials  may  travel,  are  so  restricted  as  to 
c;<use  vehicles  to  queue  up  at  facilities  of  the 
Turnpike  while  awaiting  to  enter  N'^w  York 
through  the  various  Port  Authority  facilities. 
There  is  concern  by  the  Turnpike  .•\uthority 
that  this  situation  can  result  in  a  congregation 
of  vehicles,  particularly  trucks  at  Turnpike 
.Authority  service  areas. 

As  indicated  below,  the  City  has  linked 
its  time  and  routing  restrictions  to  its 
c.irgo  containment  system,  equipment 
and  related  requirements. 

In  summary,  the  hazardous  materials 
transportation  delays  caused  by  the  four 
BFP  directives  constitute  an 
independent  basis  for  finding  them  to  be 
inconsistent  with  the  HMR.  They 
specifically  are  inconsistent  with 
§  177.853,  which  mandates  that  highway 
shipments  of  hazardous  materials  be 
transported  without  unnecessary  delay. 

Although  the  routing  and  time 
ri!striction  issues  raised  in  the  ATA/ 
NTTC  application  will  be  addressed  in  a 
separate  inconsistency  proceeding 
(Docket  No.  1RA-40B),  a  consequqnce  of 
tliis  ruling  is  that  the  City  may  no' 


discriminate  on  the  basis  of  compliance 
or  noncompliance  with  the  Directives 
found  inconsistent  herein.  Therefore,  all 
other  issues  aside,  the  City  may  not 
impose  routing,  time,  escort  and  other 
restrictions  on  vehicles  carrying 
h  izardous  materials  and  then  exempt  all 
Fire  Department-permitted  vehicles  from 
those  restrictions — as  it  has  done  in 
V'aragraph  II,  D  of  its  Regulations  for  the 
1  ransportation  of  Hazardous  Cargo 
through  the  City  of  New  York  by  Motor 
X'ehicle,  Such  discrimination  would  be 
bised  on  an  inconsistent  standard. 

V.  Summary 

Virtually  all  provisions  of  the  City's 
f  )ur  BFP  directives  result  in  serious 
ci"?lays  of  transportation  of  hazardous 
materials,  regulate  areas  which  RSPA 
h  IS  defined  as  exclusively  Federal, 
iifidermine  the  likelihood  of  compliance 
with  the  HMR,  create  obstacles  to  the' 
accomplishment  and  execution  of  the 
1 1.MTA  and  the  HMR,  are  thus 
inconsistent  with  the  HMTA  and  the 
HMR,  and.  therefore,  are  preempted. 

\  I.  Ruling 

For  the  foregoing  reasons  and  on  the 
l)asis  of  this  record,  I  find  that  the  City 


of  New  York  Fire  Department's  Bureau 
of  Fire  Protection  Directive  3-76  (except 
.sections  13  and  16).  Directive  6-76 
(except  section  25).  Directive  7-74 
(except  sections  31  and  32  and 
Subsections  2-2  and  2-3)  and  Directive 
.5-63  (except  section  7)  are  inconsistent 
with  the  HMTA  and  the  HMR  and, 
therefore,  preempted  under  section 
112(a)  of  the  HMTA  (49  App.  U.S.C. 
1811(a)).  On  the  basis  of  this  record, 
sections  13  and  16  of  BFP  Directive  3-76, 
s.'ction  25  of  BFP  Directive  6-76, 
sections  31  and  32  of  BFP  Directive  7-74. 
and  Section  7  of  BFP  Directive  5-63  are 
i;onsi3tent  with  the  HMTA  and  the 
I IMR.  No  opinion  is  rendered 
concerning  subsections  2-2  and  2-3  of 
BFP  Directive  7-74. 

Any  appeal  of  this  ruling  must  be  filed 
within  30  days  of  service  in  accordance 
with  49  CFR  107.211. 
.'Man  I.  Roberts. 

Director,  Officii  of  Hazardous  Materials 
T"ansportatii-'n. 

Issued  in  Washington,  DC  on  December  2. 
1'137. 

(IR  Doc.  87-28106  Filed  12-7-87:  8:45  am| 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  706 

Credit  Practices 

agency:  National  Credit  Unioa 

Administration. 

action:  Final  rule. 

summary:  On  September  9, 1987,  the 
NCUA  Board  adopted  the  Prohibited 
Lending  Practices  Rule  as  an  interim 
final  rule.  The  rule,  which  applies  to 
consumer  credit  obligations,  prohibits 
the  use  by  Federal  credit  unions  (FCU's) 
of  four  contract  provisions  and  the 
pyramiding  of  late  charges.  The  rule  also 
requires  that  a  notice  be  given  to 
potential  cosigners  of  credit  obligations. 
The  Board  is  now  adopting  the  rule  as  a 
Hnal  rule.  The  final  rule  contains  several 
clarifying  amendments  and  has  been 
renamed  the  Credit  Practices  Rule.  The 
rule  is  substantially  comparable  to  a 
Federal  Trade  Commission  rule  that 
FCU's  have  complied  with  since  1985. 
The  rule  is  necessary  because  of  a 
statutory  amendment  transferring 
jurisdiction  to  NCUA. 
EFFECTIVE  DATE:  December  9, 1987. 
address:  National  Credit  Union 
Administration,  1776  G  Street,  NW., 
Washington,  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  J.  Engel,  Deputy  General  Coimsel, 
or  Julie  Tamuleviz,  Staff  Attorney, 
NCUA,  Office  of  General  Counsel,  at  the 
above  address,  or  telephone:  (202]  357- 
1030. 

SUPPLEMENTARY  INFORMATION:  On 
September  9, 1987,  the  NCUA  Board 
adopted  the  Prohibited  Lending 
Practices  Rule  (52  FR  35060,  September 
17, 1987)  as  an  interim  final  rule.  The 
rule,  which  applies  to  consumer  credit 
obligations,  prohibits  the  use  by  FCU's 
of  four  contract  provisions  and  the 
pyramiding  of  late  charges.  The 


prohibited  contract  provisions  are:  (1) 
Confessions  of  judgment  or  cognovits: 
(2)  waivers  of  exemption:  (3)  wage 
assignments;  and  (4)  a  nonpurchase 
money  security  interest  in  household 
goods.  The  rule  also  requires  that  a 
notice  be  given  to  potential  cosigners  of 
consumer  credit  obligations. 

The  rule  was  immediately  effective.  A 
sixty-day  conunent  period  was 
provided.  Eight  comments  were 
received.  Comments  were  received  from 
3  credit  unions,  2  credit  imion  trade 
associations,  2  state  credit  imion 
leagues,  and  a  credit  imion  products 
corporation. 

ft-ior  to  the  Competitive  Equality 
Banking  Act  of  1987  (CEBA),  Pub.  L  lOO- 
86,  Federal  credit  unions  were  subject  to 
the  Federal  Trade  Commission's  (FTC) 
Credit  Practices  Rule.  16  CFR  444. 
Pursuant  to  an  amendment  to  the 
Federal  Trade  Commission  Act  by 
CEBA,  Federal  credit  unions  are  no 
longer  subject  to  the  FTC's  rule.  FCU's 
are  now  subject  to  NCUA's  rule. 
NCUA's  rule  is  substantially  similar  to 
the  FTC's  rule.  Readers  seeking  further 
information  on  the  interpretation  of 
NCUA's  rule  should  refer  to  the 
preamble  to  NCUA's  interim  final  rule, 
52  FR  35060,  September  17, 1987.  and  the 
preamble  to  the  FTC's  Credit  Practices 
Rule.  49  FR  7740,  March  1, 1984.  As 
explained  below,  several  amendments 
have  been  made  to  the  interim  final  rule. 
Also,  to  clarify  that  the  rule  is,  in 
essence,  a  continuation  of  the  rules 
FCU's  adhered  to  when  they  were 
subject  to  the  FTC's  jurisdiction,  the  title 
of  the  rule  is  being  changed  to  the  Credit 
Practices  Rule. 

One  commenter  asked  whether  states 
that  had  received  an  exemption  from  the 
FTC's  Credit  Practices  Rule  would  be 
required  to  reapply  for  an  exemption 
from  NCUA  pursuant  to  §  706.5  of 
NCUA's  rule.  Section  706.5  has  been 
amended  as  a  result  of  this  comment. 
The  NCUA  Board  has  determined  that  it 
will  recognize  FTC  exemptions  granted 
prior  to  September  17, 1987,  the  date 
NCUA's  interim  final  rule  was  published 
in  the  Federal  Register,  provided  that 
the  state  forwards  a  copy  of  the 
exemption  to  the  appropriate  NCUA 
Regional  Office.  NCUA  will  honor  the 
FTC  exemption  for  as  long  as  the  state 
administers  and  enforces  the  state 
requirement  or  prohibition  effectively. 
Any  state  requiring  any  further 
exemption  from  that  granted  to  it  by  the 


FTC  must  apply  to  NCUA  pursuant  to 
§  706.5. 

One  commenter  questioned  whether 
the  notice  to  cosigner  required  by 
§  706.3  of  the  rule  was  subject  to  the 
Paperwork  Reduction  Act  (Act).  The 
Office  of  Management  and  Budget,  citing 
5  CFR  1320.7(c)(2),  has  determined  that 
the  notice  is  not  subject  to  the  Act. 

Three  commenters  requested  that  the 
rule  be  amended  to  permit  the  notice  of 
cosigner  to  be  incorporated  into  the 
document  evidencing  the  cosigner's 
obligation.  The  Board  believes  that  the 
notice  to  cosigner  provides  cosigners 
with  adequate  notice  of  their  potential 
Uability  on  the  consumer  credit 
obligation,  and  that  the  notice  need  not 
be  contained  in  a  separate  document 
FCU's  may,  at  their  option,  continue  to 
provide  the  notice  in  a  separate 
docimient. 

Two  commenters  asked  whether 
FCU's  would  be  permitted  to  include  in 
the  notice  of  cosigner  information 
identifying  the  loan  and  a  line  for 
acknowledging  the  cosigner's  receipt  of 
die  notice.  Section  706.3(b)  of  NCUA's 
interim  rule  provides  that  "  *  *  *  a 
disclosure,  consisting  of  a  separate 
document  that  shall  contain  the 
following  statement  and  no  other,  shall 
be  given  to  the  cosigner  prior  to 
becoming  obligated  *  *  *."  This 
language  is  identical  to  the  language 
contained  in  the  FTC's  Credit  Practices 
Rule.  The  FTC  has  interpreted  tiiis 
language  to  permit  creditors  to  include 
in  the  notice  to  cosigner  loan  identifying 
information  such  as  the  creditor's  name, 
address,  a  loan  identification  number, 
the  date  and  amount  of  the  loan,  and  a 
line  for  acknowledging  the  notice's 
receipt,  provided  that  this  information  is 
presented  in  summary  form  and  is  not 
part  of  the  narrative  portion  of  the 
notice.  The  NCUA  Board  agrees  with 
this  result,  but  beUeves  that,  for 
purposes  of  clarity,  this  information 
should  be  contained  in  the  rule. 
Therefore,  S  706.3  is  being  amended  in  a 
manner  consistent  with  this 
interpretation. 

A  further  concern  raised  by  one  of  the 
commenters  was  whether  the  Notice  of 
Cosigner  could  be  modified  when  state 
law  does  not  permit  one  of  the  remedies, 
e.g.,  garnishment,  referred  to  in  the 
notice,  or  the  notice  is  otherwise 
inconsistent  with  state  law.  In  a  Staff 
Advisory  Letter,  the  FTC  determined 
that,  if  a  state  law  forbids  wage 
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garnishment,  the  cosigner  notice  may  be 
amended  to  delete  wage  garnishment  as 
a  collection  remedy  because  the  notice 
should  accurately  reflect  state  law.  The 
NCUA  Board  agrees  with  this  opinion.  If 
stale  law  does  not  permit  a  remedy  or 
action  referred  to  in  the  notice  to 
cosigner,  reference  to  such  remedy  or 
action  may  be  deleted.  Section  706.3  is 
being  amended  to  clarify  this  point.  It  is 
further  being  clarified  to  provide  that. 
unless  state  law  forbids  it,  a  cosigner 
notice  required  by  state  law  may  appear 
on  the  same  document  as  the  notice 
required  by  §  706.3.  States  having 
cosigner  notice  requirements  that  afford 
alevel  of  protection  to  consumers  that  is 
substantially  equivalent  to,  or  greater 
than,  the  protection  afforded  by  §  70e;3, 
may  apply  for  an  exemption  pursuant  to 
§708.5. 

One  commenter  requested  that  the 
prohibition  against  wage  assignments 
contained  in  the^rule  be  deleted,  thereby 
providing  PClTs  with  an  additional 
remedy  to  satisfy  loan  delinquencies. 
The  FTC  prohibited  the  use  of  certain 
wage  assignments  in  its  rule  based  on  a 
determination  that  consumers  suffer 
substantial  injury  when  such  wage 
assignments  are  used  as  a  collection 
device.  The  FTC  stated  that  wage 
assignments,  which  occur  without  the 
procedural  safeguards  of  a  hearing  and 
an  opportunity  to  be  heard,  result  in 
interference  with  employment 
relationships,  pressure  from  threats  to 
file  wage  assignments  with  employers, 
and  disruption  of  family  rmances.  (See 
49  FR  7757,  March  1. 1984.)  The  NCUA 
Board  believes  that  these  harms 
outweigh  any  benefit  that  FCU's  may 
receive  from  a  deletion  of  the 
prohibition.  The  Board's  position  on  this 
issue  is  in  accord  with  similar  rules     j 
issued  by  the  Federal  Reserve  Board  ' 
and  the  Federal  Home  Loan  Bank  Board. 
(See  12  CFR  Part  227  and  12  CFR  Part 
535,  respectively.) 

Another  commenter  asked  whether  a 
consumer  credit  obligation  that  is 
secured  by  a  purchase  money  security 
interest  in  household  goods,  as  deFmed 
by  S  706.1(f)  of  the  rule,  that  contains  a 
cross-collateral  clause  that  attempts  to 
make  the  household  goods  serve  as 
security  for  all  prior,  current  and  future 
loans  the  creditor  would  make  to  the 
debtor,  violates  the  S  706.2(a)(4) 
prohibition  against  nonpurchase  money 
security  interests  in  household  goods. 
The  FTC,  by  Staff  Advisory  Letter, 
determined  that  this  type  of  cross- 
collateral  clause  violates  its  prohibition 
against  nonpurchase  money  security 
interests  in  household  goods.  The  NCUA 
Board  agrees  with  this  opinion.  TTie 
Board  has  determined  that  it  is  not 


necessary  to  include  this  interpretation 
in  its  rule. 

Lastly,  one  conunenter  requested  that 
NCUA  adopt  Official  Staff  Guidelines 
interpreting  the  rule  rather  than  issuing 
informal  staff  opinions.  As  the  need 
arises  to  clarify  or  interpret  the  rule.  The 
NCUA  Board  will  determine  whether 
regulatory  amendments,  a  formal  Board 
interpretive  ruling,  or  staff  opinions  are 
appropriate. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certifies  that  this  rule  will  not  have  a 
significiant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  (primarily  those  under  one 
million  in  assets)  as  the  rule  does  not 
impose  any  additional  requirements  on 
any  FCU,  but  merely  maintains  rules 
that  FCU's  have  been  subject  to  since 
March  1, 1985  (the  date  FCU's  became 
subject  to  the  FTC's  Credit  Practices 
Rule).  Accordingly,  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  the 
disclosure  requirement  contained  in 
S  706.3  of  the  rule  is  not  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  OMB  cited  5 
CFR  1320.7(c)(2)  in  support  of  this 
determination. 

List  of  Sul^ects  m  12  CFR  Part  70e 

Credit  unions.  Credit  practices,  Unfair 
or  deceptive  acts. 

By  the  National  Credit  Union 
Administration  Board  on  December  3, 
1987. 

Backy  Baker, 
Secretary,  NCUA  Board. 

Accordingly,  NCUA  amends  its 
regulations  as  follows: 

1.  Part  706  is  revised  to  read  as 
follows: 

PART  706— CREDIT  PRACTICES 

Sec. 

706.1  Definitions. 

706.2  Unfair  credit  practices. 

706.3  Unfair  or  deceptive  cosigner  practices. 

706.4  Late  charges. 

706.5  State  exemptions. 
Authority:  15  U.S.C.  57a(f). 

§  706.1    Definitions. 

(a)  Person.  An  individual,  corporation, 
or  other  business  organization. 

(b)  Consumer.  A  natural  person 
member  who  seeks  or  acquires  goods, 
services,  or  money  for  personal,  family, 
or  househcld  use. 


(c)  Obligation.  An  agreement  between 
a  consumer  and  a  Federal  credit  union. 

(d)  Debt.  Money  that  is  due  or  alleged 
to  be  due  from  one  to  another. 

(e)  Earnings.  Compensation  paid  or 
payable  to  an  indi^^dual  or  for  his  or  her 
account  for  personal  services  rendered 
or  to  be  rendered  by  him  or  her,  whether 
denominated  as  wages,  salary, 
commission,  bonus,  or  otherwise, 
including  periodic  payments  pursuant  to 
a  pension,  retirement,  or  disability 
program. 

(f)  Household  goods.  Clothing. 
furniture,  appliances,  one  radio  and  one 
television,  linens,  china,  crockery, 
kitchenware.  and  personal  effects 
(including  wedding  rings)  ofthe 
consumer  and  his  or  her  dependents, 
provided  that  the  following  are  not 
included  within  the  scope  of  the  term 
"household  goods": 

(1)  Works  of  art; 

(2)  Electronic  entertainment 
equipment  (except  one  television  and 
one  radio); 

(3)  Items  acquired  as  antiques;  and 

(4)  Jewelry  (except  wedding  rings). 

(g)  Antique.  Any  item  over  one 
hundred  years  of  age,  including  such 
items  that  have  been  repaired  or 
renovated  without  changing  their 
original  form  or  character. 

(h)  Cosigner.  A  natural  person  who 
renders  himself  or  herself  liable  for  the 
obligation  of  another  person  without 
receiving  goods,  services,  or  money  in 
return  for  the  credit  obligation,  or,  in  the 
case  of  an  open-end  credit  obligation, 
without  receiving  the  contractual  right  to 
obtain  extensions  of  credit  under  the 
obligation.  The  term  includes  any  person 
whose  signature  is  requested  as  a 
condition  to  granting  credit  to  a 
consumer,  or  as  a  condition  for 
forbearance  on  collection  of  a 
consumer's  obligation  that  is  in  default. 
The  term  does  not  include  a  spouse 
whose  signature  is  required  on  a  credit 
obligation  to  perfect  a  security  interest 
pursuant  to  state  law.  A  person  is  a 
cosigner  within  the  meaning  of  this 
definition  whether  or  not  he  or  she  is 
designated  as  such  on  a  credit 
obligation. 

S  706.2    Unfair  credit  practices. 

(a)  In  connection  with  the  extension  of 
credit  to  consumers,  it  is  an  unfair  act  or 
practice  for  a  Federal  credit  union, 
directly  or  indirectly,  to  take  or  receive 
from  a  consumer  an  obligation  that: 

(1)  Constitutes  or  contains  a  cognovit 
or  confession  of  judgment  (for  purposes 
other  than  executory  process  in  the 
State  of  Louisiana),  warrant  of  attorney, 
or  other  waiver  of  the  right  to  notice  and 


the  opportunity  to  be  beard  in  the  event 
of  suit  or  process  thereon. 

(2)  Constitutes  or  contains  an 
executory  waiver  or  a  limitation  of 
exemption  from  attachment,  execution, 
or  other  process  on  real  or  personal 
property  held,  owned  by.  or  due  to  the 
consumer,  unless  the  waiver  applies 
solely  to  property  subject  to  a  security 
interest  executed  in  connection  with  the 
obligation. 

(3)  Constitutes  or  contains  an 
assignment  of  wages  or  other  eanungs 
unless: 

(i)  The  assignment  by  its  terms  is 
revocable  at  the  will  of  the  debtor,  or 

(ii)  The  assignment  is  a  payroll 
deduction  plan  or  preauthorized 
payment  plan,  commencing  at  the  time 
of  the  transaction,  in  which  the 
consumer  authorizes  a  series  of  wage 
deductions  as  a  method  of  making  each 
payment,  or 

(iii)  The  assignment  applies  only  to 
wages  or  other  earnings  already  earned 
at  the  time  of  the  assignment. 

(4)  Constitutes  or  contains  a 
nonpossessory  security  interest  in 
household  goods  other  than  a  purchase 
money  security  interest. 

§  706.3    Unfair  or  deceptive  cosigner 
practicea. 

(a)  Prohibited  practices.  In  connection 
with  the  extension  of  credit  to 
consumers,  it  is: 

(1)  A  deceptive  act  or  practice  for  a 
Federal  credit  union,  directly  or 
indirectly,  to  mispresent  the  natiue  or 
extent  of  cosigner  liability  to  any 
person. 

(2)  An  unfair  act  or  practice  for  a 
Federal  credit  union,  directly  or 
indirectly,  to  obligate  a  cosigner  unless 
the  cosigner  is  informed  prior  to 
becoming  obligated,  which  in  the  case  of 
open-end  credit  means  prior  to  the  time 
that  the  agreement  creating  the 
cosigner's  liability  for  future  charges  is 
executed,  of  the  natiu-e  of  his  or  her 
liability  as  cosigner. 

(b)  Disclosure  requirement 

(1)  To  comply  with  the  cosigner 
information  requirement  of  paragraph 
(a)(2)  of  this  section,  a  clear  and 
conspicuous  disclosure  statement  shall 
be  given  in  writing  to  the  cosigner  prior 
to  becoming  obligated.  The  disclosure 
statement  will  contain  only  the 
following  statement,  or  one  which  is 
substantially  equivalent,  and  shall  either 
be  a  separate  document  or  included  in 
the  documents  evidencing  the  consumer 
credit  obligation. 

Notice  to  Cosigner 

You  are  being  asked  to  guarantee  this  debt. 
Think  carefully  before  you  do.  If  the  borrower 
doesn't  pay  the  debt,  you  will  have  to.  Be 


sure  you  can  afford  to  pay  if  you  have  to,  and 
that  you  want  to  accept  this  responsibility. 

You  may  have  to  pay  up  to  the  full  amount 
of  the  debt  if  the  borrower  does  not  pay.  You 
may  also  have  to  pay  late  fees  or  collection 
costs,  which  increase  this  amount. 

The  creditor  can  collect  tliis  debt  from  you 
without  first  trying  to  collect  from  the 
borrower.  The  creditor  can  use  the  same 
collection  methods  against  you  that  can  be 
used  against  the  borrower,  such  as  suing  you, 
garnishing  your  wages,  etc.  If  this  debt  is  ever 
in  default  that  fact  may  become  a  part  of 
your  credit  record. 

This  notice  is  not  the  contract  that  makes 
you  liable  for  the  debt. 

(2)  If  the  notice  to  cosigner  is  a 
separate  document,  nothing  other  than 
the  following  items  may  appear  with  the 
notice.  Items  (i)  through  (v)  may  not  be 
part  of  the  narrative  portion  of  the 
notice  to  cosigner. 

(i)  The  name  and  address  of  the 
Federal  credit  imion; 

(ii)  An  identification  of  the  debt  to  be 
consigned  (e.g.,  a  loan  identification 
number); 

(iii)  The  amount  of  the  loan; 

(iv)  The  date  of  the  loan; 

(v)  A  signature  line  for  a  cosigner  to 
acknowledge  receipt  of  the  notice;  and 

(vi)  To  the  extent  permitted  by  state 
law,  a  cosigner  notice  required  by  state 
law  may  be  included  in  the  paragraph 
(b)(1)  notice. 

(3)  To  the  extent  the  notice  to  cosigner 
specified  in  paragraph  (b)(1)  of  this 
section  refers  to  an  action  against  a 
cosigner  that  is  not  permitted  by  state 
law,  the  notice  to  cosigner  may  be 
modified. 

§706.4    Late  charges 

(a)  In  connection  with  collecting  a 
debt  arising  out  of  an  extension  of  credit 
to  a  consumer,  it  is  an  unfair  act  or 
practice  for  a  Federal  credit  union, 
directly  or  indirectly,  to  levy  or  collect 
any  delinquency  charge  on  a  payment, 
which  payment  is  otherwise  a  full 
payment  for  the  applicable  period  and  is 
paid  on  its  due  date  or  within  an 
applicable  grace  period,  when  the  only 
delinquency  is  attributable  to  late  fee(s] 
or  delinquency  charge(s)  assessed  on 
earlier  installment(s). 

(b)  For  purposes  of  this  section, 
"collecting  a  debt"  means  any  activity 
other  than  the  use  of  judicial  process 
that  is  intended  to  bring  about  or  does 
bring  about  repayment  of  all  or  part  of  a 
consumer  debt. 

§706.5    Stale  exemptions. 

(a)  If,  upon  application  to  the  NCUA 
by  an  appropriate  state  agency,  the 
NCUA  determines  that: 

(1)  There  is  a  state  requirement  or 
prohibition  in  effect  that  applies  to  any 


transaction  to  which  a  provision  of  this 
rule  applies;  and 

(2)  The  state  requirement  or 
prohibition  affords  a  level  of  protection 
to  consumers  that  is  substantially 
equivalent  to,  or  greater  than,  the 
protection  afforded  by  this  rule;  then 
that  provision  of  this  rule  will  not  be  in 
effect  in  the  state  to  the  extent  specified 
by  the  NCUA  in  its  determination,  for  as 
long  as  the  state  administers  and 
enforces  the  state  requirement  or 
prohibition  effectively. 

(b)  States  that  received  an  exemption 
from  the  Federal  Trade  Commission's 
Credit  Practices  Rule  prior  to  September 
17, 1987,  are  not  required  to  reapply  to 
NCUA  for  an  exemption  under 
subparagraph  (a)  of  this  section 
provided  that  the  state  forwards  a  copy 
of  its  exemption  determination  to  the 
appropriate  Regional  Office.  NCUA  will 
honor  the  exemption  for  as  long  as  the 
state  administers  and  enforces  the  state 
requirement  or  prohibition  effectively. 
Any  state  seeking  a  greater  exemption 
than  that  granted  to  it  by  the  Federal 
Trade  Commission  must  apply  to  NCUA 
for  the  exemption. 

[FR  Doc.  87-28212  Piled  12-6-87:  8:45  am] 

BILUNO  COOC  7S39-01-«I 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

15  CFR  Part  801 

[Dodtet  No.  70665-7255] 

U.S.  Trade  in  Services;  Revisions  in 
Reporting  Requirements  for  the  BE- 
47.  BE-48.  and  BE-93  Surveys  of 
Services  Transactions  With  Foreign 
Persons 

agency:  Bureau  of  Economic  Analysis, 
Commerce. 

action:  Final  rule. 

summary:  These  final  rules  amend  15 
CFR  Part  801  to  change  the  titles  and 
reporting  requirements  for  three  annual 
surveys  of  U.S.  services  transactions 
with  foreign  persons,  conducted  by  the 
Bureau  of  Economic  Analysis  (BEA). 
U.S.  Department  of  Commerce.  The 
three  surveys  are  the  BE-47  (on 
construction,  engineering,  architectural, 
and  mining  services),  the  BE-48  (on 
insurance),  and  the  BE-93  (on  royalties, 
license  fees,  and  other  receipts  and 
payments  for  intangible  rights).  These 
surveys  are  mandatory  and  are 
conducted  pursuant  to  the  International 
Investment  and  Trade  in  Services 
Survey  Act. 
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These  final  rules  implement  changes 
in  the  three  surveys  that  were  proposed 
for  them  when  they  were  to  have  been 
included  in  the  original  draft  of  BEA's 
BE-20,  Benchmark  Survey  of  Selected 
Services  Transactions  with  Unaffiliated 
Foreign  Persons.  That  draft,  which  was 
to  have  covered  1965,  was  disapproved 
by  the  Office  of  Management  and 
Budget  (0MB).  In  preparing  the  revised 
version,  which  was  approved  and 
covers  1986,  it  was  decided  to  keep  i 
these  three  surveys  separate,  but  to ' 
revise  them  along  the  lines  proposed  in 
the  BE-20. 

EFFECnvc  DATE  These  rules  will  be 
effective  January  8, 1988,  commencing 
with  the  reports  covering  fiscal  year 
1987,  which  will  be  mailed  to 
respondents  in  January  1988  and  %viU  be 
due  March  31, 198a 
FOR  FURTHER  INFORMATION  CONTACT. 
Betty  L  Barker,  Acting  Chief, 
International  Investment  Division  (BE- 
50),  Bureau  of  Economic  Analysis,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  phone  (202)  523-0659. 
8UFFLEMCNTARV  INFORMATION:  In  the 
September  30, 1987  Federal  Register, 
Volume  52,  No.  189,  52  FR  36587.  BEA 
published  a  notice  of  proposed 
rulemaking  to  change  the  titles  and 
reporting  requirements  for  the  BE-47, 
BE-48,  and  BE-93  surveys  of  U.S. 
services  transactions  with  foreign 
persons.  No  comments  on  the  proposed 
rulemaking  were  received.  Thus,  the 
final  rule  changes  are  the  same  as  the 
proposed  rule  changes. 

liiese  final  rules  implement  changes 
in  the  three  surveys  that  were  proposed 
when  they  were  to  have  been  included 
in  the  original  draft  of  the  BE-20, 
Benchmark  Survey  of  Selected  Services 
Transactions  with  Unaffiliated  Foreign 
Persons.  That  draft  was  disapproved  by 
OMB  in  October  1985.  Following  the 
disapproval,  BEA  and  a  task  force 
composed  of  members  of  the  Business 
Council  on  the  Reduction  of  Paperwork 
(formerly  the  Business  Advisory  Council 
on  Federal  Reports)  agreed  that  the  BE- 
47.  -48,  and  -93  surveys  should  remain 
separate  forms.  Thus,  they  were  omitted 
from  the  BE-20  for  1986  as  finally 
approved  by  OMB  and  will  be  kept 
separate  from  the  annual  follow-on 
survey  to  the  BE-20  planned  for 
subsequent  years.  It  was  understood, 
however,  that,  despite  being  kept 
separate,  the  BE-47,  -48,  and  -93  would 
be  revised  to  incorporate  changes 
proposed  earlier  in  the  BE-20.  These 
rules  implement  the  proposed  changes. 
No  changes  in  the  exemption  levels  for 
the  three  surveys  are  being  made. 
However,  because  of  changes  in  so^e  of 
the  information  to  be  reported,  the 


exemption  levels  may  be  applied  to 
additional  items. 

The  tide  of  the  BE-47  has  been 
changed  to  "Annual  Survey  of 
Construction,  Engineering,  Architectural, 
and  Mining  Services  Provided  by  U.S. 
Firms  to  Unaffiliated  Foreign  Persons." 
(The  former  title  was  "Foreign  Contract 
Operations  of  U.S.  Construction, 
Engineering,  Architectural,  and  Related 
Consulting  and  Technical  Services 
Firms.")  The  addition  of  "mining 
services"  in  the  title  clarifies  that  such 
services  are  covered  by  the  form.  (They 
were  covered  previously  as  well,  but  the 
title  did  not  so  indicate.)  The  deletion  of 
"related  consulting  and  technical 
services"  in  the  title  is  intended  to  avoid 
erroneous  inclusion  of  all  consulting  and 
technical  services  on  this  form. 
Consulting  and  technical  services  are  to 
be  included  on  the  BE-47  only  if  they  are 
integral  parts  of  a  reportable 
construction,  engineering,  architectural, 
or  mining  services  project;  if  they  are 
not  integral  parts  of  such  projects,  they 
are  to  be  reported  in  the  BE-20 
benchmark  (or  its  planned  annual 
follow-on)  survey  instead. 

The  revised  description  of  "Who  must 
report"  in  the  BE-47  survey  is  primarily 
for  clarification  purposes;  no 
substantive  changes  are  intended. 

The  $1,000,000  exemption  level  for  the 
BE-47  survey  is  applied  to  a  new  item 
being  added  to  the  form.  Thus,  it  is 
applied  not  only  to  gross  operating 
revenues,  as  before,  but  also  to  the  new 
item,  gross  value  of  new  contracts 
received. 

These  rules  change  the  title  of  the  BE- 
48  survey  to  "Annual  Survey  of 
Reinsurance  and  Other  Insurance 
Transactions  by  U.S.  Insurance 
Companies  With  Foreign  Persons."  (Its 
former  title  was  "Reinsurance 
Transactions  With  Insurance 
Companies  Resident  Abroad.")  The 
change  in  title  refiects  an  expansion  in 
survey  coverage.  Formerly,  the  BE-48 
covered  only  reinsurance  transactions 
with  foreign  persons  (whether  affiliated 
or  unaffiliated).  It  now  also  covers  sales 
of  insurance  by  primary  insurers  directly 
to  foreign  persons  and  losses  paid  on 
such  insurance.  The  rules  on  "Who  must 
report"  have  been  revised  to  indicate 
that  sales  of  primary  insurance  are  now 
reportable.  Also,  the  $1,000,000 
exemption  level  for  the  form  is  now 
applied  to  primary  insurance  premiums 
received  and  primary  insurance  losses 
paid,  as  well  as  to  reinsurance 
premiums  received,  premiums  paid, 
losses  paid,  and  losses  recovered.  It 
should  be  noted  that  only  sales  of  direct 
insurance  are  covered;  purchases  of 
such  insurance  are  reportable  on  the 


BE-20  benchmark  (or  its  planned  annual 
follow-on)  survey. 

These  rules  change  the  title  of  the  BE- 
93  survey  to  "Annual  Survey  of 
Royalties,  License  Fees,  and  Other 
Receipts  and  Payments  for  Intangible 
Rights  Between  U.S.  and  Unaffiliated 
Foreign  Persons."  (The  former  title  was 
"International  Transactions  in  Royalties, 
Licensing  Fees,  Film  Rentals, 
Management  Fees,  Etc.,  With 
Unaffiliated  Foreign  Residents.")  The 
change  in  title,  and  also  in  the  reporting 
requirements  for  this  survey,  mainly 
reflect  the  exclusion  of  management  and 
administrative  fees  from  the  form;  such 
fees  are  now  covered  on  the  BE-20 
benchmark  (or  its  planned  annual 
follow-on)  survey.  Also,  on  the  form 
itself,  a  disaggregation  by  type  of 
intangible  right  has  been  added;  this 
disaggregation,  however,  does  not 
require  a  rule  change  to  implement. 

It  should  be  noted  that  the  due  date 
for  each  survey,  as  approved  by  OMB,  is 
"90  days  after  the  end  of  the  U.S. 
Reporter's  fiscal  year."  (The  Reporter's 
fiscal  year  is  defined  as  the  financial 
reporting  year  that  has  an  ending  date  in 
a  given  calendar  year.)  However, 
because  revised  survey  forms  covering 
fiscal  year  1987  will  not  be  ready  for 
mailout  until  early  January  1968,  the  due 
date  for  the  1987  reports  will  be  March 
31, 1988  for  all  Reporters.  Thereafter, 
reports  will  be  due  90  days  after  the  end 
of  the  Reporter's  fiscal  year.  Executive 
Order  12291. 

BEA  has  determined  that  this  rule  is 
not  "major"  as  defined  in  E.0. 12291 
because  it  is  not  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100.0  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  in  these  final  rules  have 
been  approved  by  OMB  (OMB  Nos. 
0608-0015,  0608-0016,  and  0606-0017). 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  preparation  of 
an  initial  regulatory  flexibility  analysis 
are  not  applicable  to  these  final  rules 
because  they  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  The  exemption 
levels  of  $1,000,000  for  the  BE-47  and 
-48  surveys  and  $500,000  for  the  BE-93 
survey,  below  which  reporting  of  foreign 
transactions  of  the  types  covered  is  not 
required,  exclude  small  businesses  from 
being  reported. 

Accordingly,  the  General  Counsel, 
Department  of  Commerce,  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  under 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b))  that  these  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  15  CFR  Fart  801 

Economic  statistics.  Foreign  trade. 
Reporting  and  recordkeeping 
requirements,  Services. 

Dated:  November  16, 1987. 
Allan  H.  Young. 
Director,  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  15  CFR  Part  801  is  amended 
as  follows: 

PART  801— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
Part  801  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  22  U.S.C.  3101-3108, 
and  E.0. 11961,  as  amended. 

2.  Section  801.9(b)  (3).  (4).  and  (5)  is 
revised  to  read  as  follows: 

§801.9    [AmwHled] 
*        ♦        «        *        • 

(b)  *  *  * 

(3)  BE-47.  Annual  Survey  of 
Construction,  Engineering,  Architectiu-al, 
and  Mining  Services  Provided  by  U.S. 
Firms  to  Unaffiliated  Foreign  Persons: 

(i)  Who  must  report.  Form  BE-47  must 
be  filed  by  each  U.S.  person  (other  than 
U.S.  Government  agencies)  providing 
the  following  types  of  services  on  a 
contract,  fee,  or  similar  basis  to 
unaffiliated  persons  on  foreign  projects: 
The  services  of  general  contractors  in 
the  fields  of  building  construction  and 
heavy  construction;  construction  work 
by  special  trade  contractors,  such  as  the 
erection  of  structural  steel  for  bridges 
and  buildings  and  on-site  electrical 
work;  services  of  a  professional  nature 
in  the  fields  of  engineering,  architecture, 
and  land  surveying;  and  mining  services 
in  the  development  and  operation  of 
mineral  properties,  including  oil  and  gas 
field  services. 

(ii)  Exemption.  Any  U.S.  person 
otherwise  required  to  report  is  exempted 
from  reporting  if,  for  all  countries  and  all 
projects  combined,  the  gross  value  of 
new  contracts  received  and  gross 
operating  revenues  are  both  less  than 


$1,000,000.  If  either  the  gross  value  of 
new  contracts  received  or  gross 
operating  revenues  is  $1,000,000  or  more, 
then  a  report  is  required. 

(4)  BE-48.  Annual  Survey  of 
Reinsurance  and  other  Insurance 
Transactions  by  U.S.  Insurance 
Companies  with  Foreign  Persons: 

(i)  Who  must  report.  Reports  on  Form 
BE-48  are  required  from  U.S.  persons 
who  have  engaged  in  reinsurance 
transactions  with  foreign  persons,  or 
who  have  received  premiums  from,  or 
paid  losses  to,  foreign  persons  in  the 
capacity  of  primary  insurers. 

(ii)  Exemption.  A  U.S.  person 
otherwise  required  to  report  is  exempted 
from  reporting  if,  with  respect  to 
transactions  with  foreign  persons,  each 
of  the  following  six  items  was  less  than 
$1,000,000  in  the  reporting  period: 
Reinsurance  premiums  received, 
reinsurance  premiums  paid,  reinsurance 
losses  paid,  reinsurance  losses 
recovered,  primary  insurance  premiums 
received,  and  primary  insurance  losses 
paid.  If  any  one  of  these  items  is 
$1,000,000  or  more  in  the  reporting 
period,  a  report  must  be  filed. 

(5)  BE-93,  Annual  Survey  of  Royalties, 
License  Fees,  and  Other  Receipts  and 
Payments  for  Intangible  Rights  Between 
U.S.  and  Unaffiliated  Foreign  Persons: 

(i)  Who  must  report.  Reports  on  Form 
BE^3  are  required  from  U.S.  persons 
who  have  entered  into  agreements  with 
unaffihated  foreign  persons  to  buy,  sell, 
or  use  intangible  assets  or  proprietary 
rights,  excluding  those  copyrights  and 
other  intellectual  property  rights  that  are 
related  to  computer  software,  and 
excluding  oil  royalties  and  other  natural 
resources  (mining)  royalties. 

(ii)  Exemption.  A  U.S.  person 
otherwise  required  to  report  is  exempt  if 
total  receipts  and  total  payments  of  the 
types  covered  by  the  form  are  each  less 
than  $500,000  in  the  reporting  year.  If  the 
total  of  either  covered  receipts  or 
payments  is  $500,000  or  more  in  the 
reporting  year,  a  report  must  be  filed. 

[FR  Doc.  87-28252  Filed  12-8-87;  8:45  am] 

BILLING  CODE  SSKMW-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[T.D.  ATF-264;  R«:  Notice  No.  629] 

Ben  Lomond  Mountain  Viticultural 
Area 

AOENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 


ACTION:  Final  rule.  Treasury  decision. 

summary:  This  final  rule  establishes  a 
viticultural  area  known  as  Ben  Lomond 
Mountain,  located  in  Santa  Cruz  County, 
California.  The  petition  was  submitted 
by  Mr.  Michael  R.  Holland.  The 
establishment  of  viticultural  areas  and 
the  subsequent  use  of  viticultural  area 
names  as  appellations  of  origin  in  wine 
labeling  and  advertising  will  help 
consumers  better  identify  wines  they 
purchase.  The  use  of  this  viticultural 
area  as  an  appellation  of  origin  will  also 
help  winemakers  distinguish  their 
products  from  wines  made  in  other 
areas. 

EFFECTIVE  DATE:  January  8, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L  White,  FAA,  Wine  and  Beer 
Branch,  Ariel  Rios  Federal  Building,  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20226  (202-566-7626). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23, 197a  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672. 
54624)  revising  regulations  in  27  CFR 
Part  4.  These  regulations  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  also  allow  the 
name  of  an  approved  viticultural  area  to 
be  used  as  an  appellation  of  origin  on 
wine  labels  and  in  wine  advertisements. 

On  October  2, 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR  56692) 
which  added  a  new  Part  9  to  27  CFR. 
providing  for  the  listing  of  approved 
American  viticultural  areas,  the  names 
of  which  may  be  used  as  appellations  of 
origin. 

Section  4.25a(e)(l),  Tide  27.  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  Subpart  C  of  Part  9. 

Section  4.25a(e)(2)  ouUines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 

Petition 

Mr.  Michael  R.  Holland  petitioned 
ATF  to  establish  a  viticultural  area  in 
Santa  Cruz  County,  California,  to  be 
known  as  "Ben  Lomond  Mountain."  This 
viticultural  area  is  located  entirely 
within  Santa  Cruz  County  in  the  central 
part  of  the  State  near  the  coast.  The 
viticultural  area  consists  of 
approximately  38,400  acres.  There  are 
nine  separate  vineyard  operations 
estabUshed  in  the  area  totaling 
approximately  69.5  acres  of  grapes.  In 
addition,  two  other  vineyards  are  in  the 
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development  stages  with  a  proposed 
planting  of  330  acres.  In  response  to  this 
petition,  ATF  published  a  notice  of 
proposed  rulemaking.  Notice  No.  629,  in 
the  Federal  Register  on  April  27, 1987  (52 
FR 13844),  proposing  the  establishment 
of  the  Ben  Lomond  Mountain  viticultural 
area. 

Comments 

No  comments  were  received  during 
the  comment  period.  ATP  has  received 
no  information  from  any  source 
indicating  opposition  to  the  petition. 

Evidence  of  Name 

The  name  "Ben  Lomond  Mountain" 
can  be  found  on  all  current  U.S.G.S. 
maps  of  the  mountain  area  northwest  of 
the  city  of  Santa  Cruz,  California  (Santa 
Cruz  and  Davenport  Quadrangles). 

Historical/Current  Evidence  of 
Boundafies 

Ben  Lomond  Mountain  was  first 
pioneered  by  Scotsman  John  Bums  who 
gave  the  area  its  name  in  the  1660's. 
Bums  was  also  the  first  grape  grower  in 
the  area  and  made  wine  with  little 
commercial  success  until  the  1880's, 
setting  the  example  for  several  other 
famiUes. 

Conunercial  winegrowing  began  in  the 
Ben  Lomond  Mountain  region  in  1883 
with  the  foundation  of  the  Ben  Lomond 
Wine  Company  by  F.W.  Billings.  The 
Ben  Lomond  Wine  Company,  under  the 
management  of  Billings'  son-in-law,  J.F. 
Coope,  brought  the  Ben  Lomond 
Mountain  wines  out  of  the  obscurity  of 
the  remote  mountain  area  to  stand  with 
other  quality  wines  in  the  State. 

In  1887,  Coope  wrote  "Ben  Lomond 
(Mountain)  as  a  wine  district  is  yet  in  its 
infancy  and  is  struggling  to  establish  a 
name  for  itself  in  that  industry.  The 
wine  yield  of  1886  (for  the  Ben  Lomond 
Wine  Company)  was  28,000  gallons, 
chiefly  Riesling,  part  of  which  was 
grown  (by  the  Ben  Lomond  Wine 
Company),  while  a  part  was  purchased 
(fiom  neighboring  vineyards)."  By  1891, 
approximately  400  acres  of  vineyards 
were  devoted  to  wine  production  on  Ben 
Lomond  Mountain. 

Frona  Eunice  Waite  Colbum,  in  her 
treatise  "Wines  and  Vines  of  California" 
(1889).  proclaimed  the  Ben  Lomond 
Mountain  region  as  a  "future  Chablis 
district  *  *  *  here  the  Ben  Lomond 
Company  makes  a  wine  of  the  (Chablis) 
type  which  is  unrivaled  by  any  other 
product  in  the  State,  and  is  the  only 
wine  in  California  which  has  the  thin, 
delicate,  flinty  dryness  of  a  true  Chablis 
•  *  *  It  is  a  superior  table  wine;  not 
heady  or  earthy  in  flavor  and  has  the 
fine  bouquet  and  exquisite  flavor  of  a 
high-type  mountain  wine.  It  is  sold 


under  the  classical  name  of  Ben 
Lomond." 

The  Ben  Lomond  Mountain  wine 
industry  declined  after  the  tum  of  the 
century.  By  the  end  of  World  War  H, 
only  the  75  acre  Locatelli  Ranch 
vineyard  and  the  40  acre  Quistorff 
vineyard  remained.  Both  had  been 
abandoned  by  the  mid-1960'8. 

During  the  1970's  Ben  Lomond 
Mountain  experienced  a  viticultural 
renaissance  in  and  around  the  town  of 
Bonny  Doon.  In  1972,  the  University  of 
Califomia  Agricultural  Extension 
Service  released  a  study  of 
climatologically  prime  growing  areas  for 
several  commercial  crops,  including 
wine  grapes.  This  study,  entitled 
"Califomia's  Central  Coast:  Its  Terrain, 
Climate,  and  Agro-Climate 
Implications,"  established  Ben  Lomond 
Mountain  as  being  a  prime  growing 
region  for  wine  grape  production.  This 
report  stirred  the  interest  of  several 
individuals  in  the  region.  Since  then, 
nine  separate  vineyard  operations  have 
been  established  within  the  Ben  Lomond 
Mountain  viticultural  area. 

Geographical/Climatological  Features 

The  Ben  Lomond  Mountain 
viticultural  area  is  distinguished  from 
surrounding  areas  by  differences  in 
topography,  soils,  and  climate.  These 
differences  are  based  on  the  following: 

(a)  Topography.  Ben  Lomond 
Mountain  rises  directly  from  the 
Califomia  coastline  to  an  altitude  of 
2,630  feet  above  sea  level.  This 
mountain  region  is  bordered  by  the 
Pacific  Ocean  to  the  west,  the  San 
Lorenzo  River  Basin  to  the  east,  the  city 
of  Santa  Cruz  (and  river  mouth  of  the 
San  Lorenzo)  to  the  south,  and  Scott 
Creek  and  Jamison  Creek  on  the 
northwest  and  northeast  sides, 
respectively.  The  Ben  Lomond  Mountain 
viticultural  area  is  approximately  15 
miles  long  and  an  average  of  four  miles 
wide,  defined  by  its  borders  which 
generally  coincide  with  the  800-foot 
elevation  level. 

(b)  Soils.  The  geophysical  boundaries 
of  the  Ben  Lomond  Mountain  region 
become  apparent  when  examining  the 
geologic  stratigraphy  of  the  area.  Ben 
Lomond  Mountain  is  comprised  of  a 
large  geologic  structure  known  as  a 
pluton,  composed  primarily  of  granitic 
rocks  (quartz  diorite),  with  some 
intrusions  of  metamorphic  rocks 
(quartzite  and  pelitic  schists).  This 
plutonic  stmcture  distinguishes  Ben 
Lomond  Moimtain  from  surrounding 
areas  and  is  unique  within  viticulturally 
viable  growing  areas  in  the  Santa  Cruz 
Mountains.  The  bedrock  formations  are 
covered  at  the  lower  elevations  and 
isolated  tablelands  by  depositions  of 


sandstone,  primarily  Santa  Margarita 
sandstone  and  to  a  lesser  extent  Santa 
Cruz  Mudstone.  The  combination  of  the 
granitic  quartz  diorite  and 
metasedimentary  rock  structures  with 
the  sandstone  deposits  and  forest 
detritus  forms  a  variety  of  soil 
complexes  which  are  generally 
described  as  slightly  acidic,  sandy 
loams.  The  resultant  topsoil  complexes 
are  well-drained  and  deep,  lending 
themselves  readily  to  successful 
viticulture  as  demonstrated  by  past  and 
present  vineyards  in  the  area. 

(c)  Climate.  (1)  The  Ben  Lomond 
Mountain  area  is  particularly 
distinguishable  by  climatological 
evidence.  Ben  Lomond  Mountain 
presents  the  first  major  obstruction  to 
marine  weather  patterns.  Winter  storms 
lose  much  of  their  moisture  on  the 
westem  slope  of  coastal  hills  and 
mountains  where  the  warm,  moisture — 
laden  marine  air  is  lifted  and  cools, 
precipitating  in  fogs  or  rainfall.  As  a 
result,  Ben  Lomond  Mountain  draws 
much  of  the  precipitation  from  marine 
air  that  moves  onshore  between  the  city 
of  Santa  Cruz  and  Ano  Nuevo  point. 
Consequently,  Ben  Lomond  Mountain 
receives  the  highest  average  amount  of 
precipitation  in  Santa  Cruz  County  at  60 
inches. 

(2)  During  the  summer,  the  mountain 
forms  a  barrier  against  the  low-lying 
fogs  that  inundate  the  shore  and  coastal 
valleys.  This  fogbelt  generally  rests 
between  the  400  and  800-foot  elevations 
along  the  westem  slope  of  Ben  Lomond 
Mountain.  Above  this  level,  the  marine 
air  climate  tends  to  give  way  to  a  low 
mountain  climate  where  abundant 
sunshine  is  characteristic  of  the  summer 
months. 

(3)  The  1972  University  of  Califomia 
climatological  study  of  prime  growing 
areas  for  commercial  crops 
demonstrates  the  suitability  of  the 
climate  afforded  by  Ben  Lomond 
Mountain  for  wine  grape  production.  Of 
special  interest  is  the  delineation  of  a 
"premium  wine  grape  production 
thermal"  existing  along  the  ridgeline  of 
the  mountain  above  1,500  feet. 

Boundaries 

The  boundaries  proposed  by  the 
petitioner  are  adopted.  An  exact 
description  of  these  boundaries  is 
discussed  in  the  regulations  portion  of 
this  document.  ATF  believes  that  these 
boundaries  delineate  an  area  with 
distinguishable  geographic  and  climatic 
features. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  the  Ben 
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Lomond  Mountain  viticultural  area  that 
it  is  approving  or  endorsing  the  quality 
of  the  wine  from  this  area.  ATF  is 
approving  this  area  as  being  distinct 
from  surrounding  areas,  not  better  than 
other  areas.  By  approving  the  area,  wine 
producers  are  allowed  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  origin  of  the  grapes.  Any 
commercial  advantage  gained  can  only 
come  from  consumer  acceptance  of  Ben 
Lomond  Mountain  wines. 

Execudve  Order  12291 

It  has  been  determined  that  this  final 
regulation  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291, 
46  FR  13193  (Febmary  17, 1981),  because 
it  will  not  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603, 604)  are  not  applicable  to  this 
final  mle  because  the  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
final  rule  will  not  impose,  or  otherwise 
cause,  a  significant  increase  in  the 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities.  The  final  rule 
is  not  expected  to  have  significant 
secondary  or  incidental  ejects  on  a 
substantial  number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511.  44 
U.S.C.  Chapter  35.  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 

Disclosure 

A  copy  of  the  petition,  along  with  the 
appropriate  maps  with  boundaries 
marked,  is  available  for  inspection 
during  normal  business  hours  at  the 


following  location:  ATF  Reading  Room, 
Room  4412,  O^ice  of  Public  Affairs  and 
Disclosure,  Ariel  Rios  Federal  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC. 

Drafting  Information 

The  principal  author  of  this  document 
is  Robert  L  White,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticultural  areas.  Wine. 

PART9-4AMENDED] 

27  CFR  Part  9  is  amended  as  follows: 
Paragraph  1.  The  authority  citation  for 
Part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  The  table  of  sections  in  27  CFR 
Part  9,  Subpart  C,  is  amended  to  add 
§  9.118  to  read  as  follows: 

Subpart  C— Approved  American  Vtticuttural 
Areas 

*  *  t  »  * 

9.118    Ben  Lomond  Mountain. 


Par.  3.  Subpart  C  of  27  CFR  Part  9  is 
amended  by  adding  §  9.118  to  read  as 
follows: 

§9.118    Ben  Lomond  Mountain. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Ben 
Lomond  Mountain." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Ben  Lomond  Mountain  viticultural 
area  are  four  7.5  minute  series  U.S.G.S. 
maps.  They  are  titled: 

(1)  Davenport  Quadrangle  (1955, 
photorevised  1968); 

(2)  Big  Basin  Quadrangle  (1955, 
photorevised  1973); 

(3)  Felton  Quadrangle  (1955, 
photorevised  1980);  and 

(4)  Santa  Cruz  Quadrangle  (1954, 
photorevised  1981). 

(c)  Boundaries.  The  Ben  Lomond 
Mountain  viticultural  area  is  located 
entirely  within  Santa  Cmz  County, 
Califomia,  which  is  in  the  central  part  of 
the  State  near  the  coast.  The  beginning 
point  is  the  intersection  of  sections  25, 
26, 35  and  36  (Davenport  Quadrangle,  T. 
lOS.,  R.  3W.)  which  coincides  with  the 
800-foot  contour  line  and  is 
approximately  .6  mile  northwest  of  the 
top  of  Bald  Mountain. 

(1)  From  the  beginning  point,  the 
boundary  follows  the  800-foot  contour 
line  in  a  meandering  manner  in  a 
generally  northwesterly  direction  across 


section  26  into  section  27  (T.  lOS..  R. 
3W.). 

(2)  Thence  along  the  800-foot  contour 
line  in  an  easterly  and  then  generally  a 
northeasterly  direction  through  section 
27  and  then  back  across  the  northwest 
comer  of  section  26  and  thence  in  a 
generally  northwesterly  direction  along 
the  800-foot  contour  line  across  sections 
23,  22  and  into  section  15. 

(3)  Thence  along  the  800-foot  contour 
line  in  a  northerly  and  then  a  southerly 
direction  across  section  22  and 
eventually  in  a  generally  northwesterly 
direction  into  section  20. 

(4)  Thence  continuing  along  the  800- 
foot  contour  line  in  a  generally 
northwesterly  direction  through  sections 
20, 17, 16, 17. 16,  9,  8.  5.  8.  7  and  6  (T. 
lOS..  R.  3W.). 

(5)  Thence  continuing  in  a  northerly 
direction  across  sections  5  and  32  and 
thence  in  a  southwesterly  direction 
across  sections  31  and  6. 

(6)  Thence  continuing  in  a  generally 
northerly  direction  across  sections  1,  6, 
31,  36,  31,  36  and  30  (T.  9S.,  R.  3W.)  to 
the  intersection  of  the  800-foot  contour 
line  and  Scott  Creek  in  section  19  (T.  9S., 
R.  3W.). 

(7)  Thence  in  a  northeasterly  direction 
along  the  south  bank  of  Scott  Creek 
through  sections  19, 20  and  17  to  the 
intersection  of  Scott  Creek  with  the 
1600-foot  contoiv  line  in  section  16  (T. 
9S.,  R.  3W.). 

(8)  Thence  in  a  generally  northeasterly 
and  then  southerly  direction  along  the 
1600-foot  contour  line  through  section  16 
and  then  through  the  southeast  and 
southwest  comers  of  sections  9  and  10 
respectively  to  the  intersection  of  the 
1600-foot  contour  line  with  Jamison 
Creek  in  section  16  (T.  9S.,  R.  3W.). 

(9)  Thence  in  an  easterly  direction 
along  the  south  bank  of  Jamison  Creek 
across  sections  15  and  14  (T.  9S.,  R.  3W.) 
to  the  intersection  of  Jamison  Creek  and 
the  800-foot  contour  line  in  the  southeast 
comer  of  section  14  (T.  9S.,  R.  3W.). 

(10)  Thence  in  a  southeasterly 
direction  in  a  meandering  manner  along 
the  800-foot  contour  line  across  sections 
14,  23,  24,  25  (T.  9S.,  R.  3W.),  sections  30 
and  31  (T.  9S.,  R.  2W.),  and  sections  32, 
5,  8, 9. 16, 17  and  21  (T.  lOS.,  R.  2W.). 

(11)  Thence  in  a  southwesterly,  then 
generally  a  southeasterly  and  then  a 
northwesterly  direction  along  the  800- 
foot  contour  line  in  a  meandering 
manner  to  section  31  and  then 
continuing  on  through  sections  31  and  30 
(T.  lOS.,  R.  2W.). 

(12)  Thence  continuing  along  the  800- 
foot  contour  line  in  a  generally  southerly 
and  then  a  generally  northwesterly 
direction  through  sections  25,  36,  31  and 
36  to  the  point  of  beginning  at  the 
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intersection  of  sections  25,  26,  35  and  36 
(T.  lOS..  R.  3W.). 

Signed:  November  9. 1987. 
Stephan  E  Higgina, 
Director. 

Approved:  November  20, 1967. 
Jolui  P.  Sinpaoo. 

Deputy  Assistant  Secretary  (Regulatory, 
Trade  and  Tariff  Enforcement). 
[FR  Doc.  87-28063  Filed  1^-8-87;  8:45  am) 
niXMQ  COM  4aiO-31-M 


27  CFR  Part  250 

[Ti).  ATF-263;  r*.  Notic*  Na  649] 

DrawtMck  of  Distilled  Spirits  Taxes  for 
Certain  NontMverage  Products  From 
Puerto  Rico  and  the  Virgin  Islands 

agency:  Bureau  of  Alcoliol,  Tobacco 

and  Firearms  (ATF),  Department  of  tiie 

Treasury. 

ACTION:  Temporary  rule  (Treasury      | 

decision). 

SUMMARY:  This  temporary  rule 
implements  section  1879(i)  of  the  Tax 
Reform  Act  of  1986  (Pub.  L  9»-514). 
which  provides  for  Uie  drawbacli  of  the 
Federal  excise  taxes  paid  on  the 
distilled  spirits  contained  in  certain   1 
nonbeverage  products  (medicines,      I 
medicinal  preparations,  food  products, 
flavors  and  flavor  extracts]  which  arc 
manufactured  in  Puerto  Rico  or  the 
Virgin  Islands  and  are  brought  into  toe 
United  States.  This  temporary  rule 
provides  procedures  for  claiming 
drawback  on  such  products.  It  will  . 
remain  in  effect  imtil  superseded  by 
permanent  regulations  on  the  subject 
EFFECnvc  date:  December  9, 1987. 
FOR  RJRTHei  INFORMATION  CONTACT: 
lackie  White  or  Dick  Langford,  Distilled 
Spirits  and  Tobacco  Branch.  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20226  ((202)  566-7531). 
SUPPLEMENTARY  INFORMATION: 


Background 

Pursuant  to  28  U.S.C.  7652.  distilled 
spirits  products  of  Ihierto  Rican  or 
Virgin  Islands  manufacture  brought  into 
the  United  States  are  subject  to  a  tax 
equal  to  the  tax  imposed  in  the  United 
States  upon  the  like  articles  of 
merchandise  of  domestic  manufacture. 

Additionally,  all  taxes  collected  on 
distilled  spirits  produced  in  Puerto  Rico 
and  transported  to  the  United  States  or 
consumed  in  the  island  are  covered  into 
the  Treasury  of  I*uerto  Rico.  The 
Government  of  the  Virgin  Islands  is  paid 
from  the  taxes  collected  on  distilled 
spirits  produced  in  the  Virgin  Islands 


and  brought  into  the  United  States  a 
sum  not  to  exceed  the  total  amount  of 
other  revenue  collected  by  the 
Government  of  the  Virgin  Islands. 
Section  1879(i)  of  the  Tax  Reform  Act  of 
1986  amended  26  U.S.C.  7652  by  adding 
a  new  subsection  (g).  Subsection  (g) 
provides  that,  in  the  case  of  medicines, 
medicinal  preparations,  food  products, 
flavors,  or  flavoring  extracts  containing 
distilled  spirits,  which  are  unfit  for 
beverage  purposes  and  which  are 
brought  into  the  United  States  from 
Puerto  Rico  or  the  Virgin  Islands, 
sections  5131-5134  of  the  Internal 
Revenue  Code  shall  be  applied  as  if  the 
use  and  tax  determination  of  the  spirits' 
occurred  in  the  United  States  at  the  time 
the  article  is  brought  into  the  United 
States.  Thus,  section  7e52(g)  makes  the 
provisions  of  sections  5131-5134, 
relating  to  drawback  of  tax  for  domestic 
nonbeverage  products,  applicable  to 
such  products  brought  into  the  United 
States  from  Puerto  Rico  and  the  Virgin 
Islands.  The  penalty  provisions  of 
section  5134(c)(2]  will  also  be  appHcable 
to  drawback  claims  for  nonbeverage 
products  brought  into  the  United  States 
from  Puerto  Rico  and  the  Virgin  Islands. 

Accordingly,  under  section  7652(g]. 
the  person  who  brings  the  eligible 
nonbeverage  products  into  the  United 
States  may  file  a  claim  with  the  Bureau 
of  Alcohol.  Tobacco  and  Firearms  as  if 
the  use  of  the  spirits  had  occurred  upon 
entry  into  the  United  States  and  as  if  the 
rate  of  tax  were  no  greater  than  $10.50 
per  proof  gallon.  Drawback  will  be 
allowed  at  the  rate  of  one  dollar  less 
than  the  rate  prescribed  by  section 
7652(f)  ($10.50-$1.00=$9.50). 

Changes  to  Regulations 

This  temporary  rule  amends  27  CFR 
Part  250  by  implementing  the  procedures 
and  specific  requirements  needed  for  a 
person  to  file  claims  for  drawback  on 
excise  taxes  paid  on  distilled  spirits 
contained  in  eligible  articles  brought 
into  the  United  States  from  Puerto  Rico 
or  the  Virgin  Islands. 

Regulations  for  the  drawback  of  taxes 
for  the  manufacture  of  nonbeverage 
products  in  the  United  States  are 
codified  in  Part  197  of  Title  27.  Code  of 
Federal  Regulations.  To  provide  a 
comparable  treatment  for  nonbeverage 
products  manufactured  in  Puerto  Rico  or 
the  Virgin  Islands,  this  rule  specifically 
incorporates  by  reference  various 
provisions  of  Part  197  into  Part  250. 
However.  Part  197  is  presently  being 
revised  and  recodified  as  Part  17  of  the 
same  title.  ATF  published  Notice  No.  634 
in  the  Federal  Register  of  July  29. 1987 
(52  FR  28286]  and  provided  a  comment 
period  of  90  days,  which  closes  on 
October  27. 1987.  To  the  extent  that  the 


proposed  Part  17.  if  it  becomes  a  final 
rule,  will  be  incorporated  into  Part  250, 
ATF  will  continue  to  accept  comments 
on  Notice  No.  634  until  January  8. 1988. 

Persons  filing  claims  for  drawback 
shall  be  required  to  pay  special  tax.  for 
each  location  where  entry  of  eligible 
articles  into  the  United  States  is  caused 
or  effected,  in  accordance  with  27  CFR 
Part  197,  Subpart  C.  The  special  tax 
stamp  shall  be  maintained  at  the  place 
of  business  in  accordance  with  27  CFR 
Part  197.  Subpart  D.  For  each  business 
location  located  within  the  United 
States,  the  amount  of  special  tax 
liability  is  determined  by  the  total  proof 
gallons  of  distilled  spirits  used  annually 
in  the  manufacture  of  nonbeverage 
products  at  that  location  plus  the 
ninnber  of  proof  gallons  contained  in 
eligible  articles  brought  into  the  United 
States  under  28  U.S.C.  7652(g)  from 
Puerto  Rico  and  the  Virgin  Islands.  For 
each  business  location  located  in  Puerto 
Rico  or  the  Virgin  Islands,  the  amount  of 
special  tax  liability  is  determined  by  the 
total  proof  gallons  of  distilled  spirits 
contained  in  eUgible  articles  brought 
into  the  United  States.  Claims  for 
drawback  shall  be  filed  on  a  quarterly 
basis  with  the  regional  director 
(compliance]  for  the  region  in  which  the 
business  premises  are  located.  Claims 
must  be  filed  within  six  months  after  the 
end  of  the  calendar  quarter  in  which  the 
articles  are  brought  into  the  United 
States.  Supporting  data  to  be  submitted 
for  each  claim  shall  substantiate  the  tax 
payment  and  receipt  in  the  United 
States  of  the  articles.  Separate  claims 
must  be  filed  for  nonbeverage  products 
manufactured  in  the  United  States  and 
eligible  articles  brought  into  the  United 
States  from  Puerto  Rico  and  the  Virgin 
Islands.  Persons  intending  to  submit 
claims  on  a  monthly  basis  shall  be 
required  to  obtain  a  bond  covering  the 
amount  of  drawback  which  will,  during 
any  quarterly  period,  constitute  a  charge 
against  the  bond. 

Persons  in  Puerto  Rico  or  the  Virgin 
Islands  who  manufacture  eligible 
articles  for  which  drawback  will  be 
claimed  shall  be  required  to  submit 
formulas  for  approval  by  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms 
laboratory  in  accordance  with  Subpart  F 
of  Part  197  prior  to  shipment  of  the 
articles  to  the  United  States.  To  the 
extent  provided  in  Part  197,  formulas  in 
which  alcohol  is  a  prescribed  ingredient, 
which  are  stated  in  the  current  revisions 
or  editions  of  the  United  States 
Pharmacopoeia,  the  National  Formulary, 
or  the  Homeopathic  Pharmacopoeia  of 
the  United  States  shall  be  considered  as 
approved  formulas  and  may  be  used  as 
formulas  for  drawback.  Drawback  of 


taxes  will  not  be  allowed  for  any 
product  not  manufactured  in  accordance 
with  an  approved  formula.  A  person 
who  claims  drawback  for  an  eligible 
article  is  required  to  maintain  records  to 
substantiate  the  identity  of  the  eligible 
article,  its  manufacturer,  the  taxpayment 
of  the  article,  and  the  date  of  entry  into 
the  United  States.  No  particular  form  of 
record  is  prescribed,  but  the  data 
required  to  be  shown  shall  be  readily 
ascertainable  from  the  records  kept  by 
the  drawback  claimant.  Required 
records  and  approved  formulas  shall  be 
retained  for  a  period  of  not  less  than 
three  years  and  shall  be  readily 
available  during  regular  business  hours 
for  examination  by  ATF  officers. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C. 
604)  are  not  applicable  to  this  temporary 
rule  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
temporary  rule  will  not  impose,  or 
otherwise  cause,  a  significant  increase 
in  reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities.  The  temporary 
rule  is  not  expected  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b]]  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291.  ATF  has  determined  that  this 
temporary  rule  is  not  a  "major  rule" 
since  it  will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Faperworii  Reduction  Act 

The  requirements  to  collect 
information  proposed  in  this  temporary 
rule  were  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Roduction  Act  of  1980,  Pub.  L  96-511,  44 
U.S.C.  Chapter  35  and  were  approved 


under  control  number  1512-0494. 
Comments  relating  to  ATF's  compliance 
with  5  CFR  Part  1320— Controlling 
Paperwork  Burdens  on  the  Public, 
should  be  submitted  to:  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  ATF  Desk  Officer.  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Public  Procedure;  Effective  Date 

There  is  a  need  for  immediate 
guidance  by  the  distilled  spirits  industry 
to  implement  certain  provisions  of  the 
Tax  Reform  Act  of  1986.  The  statute 
applies  to  eligible  articles  brought  into 
the  United  States  after  October  22, 1986. 
Consequently,  it  is  found  that  it  would 
be  impracticable  and  unnecessary 
within  the  meaning  of  5  U.S.C.  553(b).  to 
provide  a  notice  of  proposed  rulemaking 
prior  to  the  issuance  of  any  regulations. 
For  the  same  reason  it  is  found  that 
these  regulations  are  exempt  from 
compliance  with  the  30-day  effective 
date  limitation  of  5  U.S.C.  553(d). 
Accordingly,  these  temporary 
regulations  shall  become  effective  on 
the  date  of  their  publication  in  the 
Federal  Register. 

Drafting  Information 

The  principal  authors  of  this 
document  are  Jackie  White.  Raymond 
Figueroa  and  Dick  Langford.  Distilled 
Spirits  and  Tobacco  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  250 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages,  Authority  delegations,  Beer, 
Claims.  Customs  duties  and  inspection. 
Drugs.  Electronic  funds  transfers.  Excise 
taxes.  Foods.  Liquors.  Packaging  and 
containers,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Spices  and 
flavorings,  Surety  bonds. 
Transportation,  Virgin  Islands, 
Warehouses,  Wine. 

Issuance 

Tide  27  CFR  Part  250  is  amended  as 
follows: 

PART  250— [AMENDED] 

Paragraph  1.  The  Authority  citation 
for  Part  250  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  19  U.S.C.  61c:  26 
U.S.C.  5001,  5007,  5008.  5041.  SOSl.  5061,  5111, 
6112,  5114,  5121.  5122.  5124,  S131-5134,  5141, 
5205.  5207,  5232,  5301.  5314,  5555,  6301.  6302. 
6804.  7101,  7102.  7651,  7652,  7805:  27  U.S.C. 
203,  205;  31  U.S.C.  9301,  9303,  9304.  9306. 

Par.  2.  The  Table  of  Sections  is 
amended  to  revise  the  titles  of  §  §  250.51 
and  250.221.  to  add  Subpart  I— Claims 
for  Drawback  on  Eligible  Articles  from 


Puerto  Rico  with  §§  250.170  through 
250.174,  and  to  add  Subpart  Ob— Claims 
for  Drawback  on  Eligible  Articles  from 
the  Virgin  Islands  with  §S  250.306 
through  250.310  to  read  as  follows: 


Sec. 

250.51    Formulas  for  articles,  eligible  articles, 

and  products  manufactured  with 

denatured  spirits. 


Subpart  I— Claims  for  OrawlMCk  on  EligiMe 
Articles  from  Puerto  Rico 

250.170 
250.171 
250.172 
250.173 
250.174 


Drawback  of  tax. 

Special  tax. 

Bonds. 

Claims  for  drawback. 

Records. 


250.221    Formulas  for  articles,  eligible 

articlos,  and  products  manufactured  with 
denatured  spirits. 


Subpart  Ot>— Claims  for  Dra«vt)acfc  on 
EUglbte  Articles  from  tiM  Virgin  Islands 

250.306  Drawback  of  tax. 

250.307  Special  tax. 

250.308  Bonds. 

250.309  Claims  for  drawback. 

250.310  Records. 

•         •  •  •         * 

Par.  3.  Section  250.11  is  amended  by 
adding,  in  alphabetical  order,  the 
meaning  of  the  term  Eligible  article  to 
read  as  follows: 

§  2S0.1 1    Meaning  of  terms. 

Eligible  article.  Any  medicine, 
medicinal  preparation,  food  product, 
flavor  or  flavoring  extract  which 
contains  distilled  spirits,  is  unfit  for 
beverage  purposes,  and  has  been  or  will 
be  brought  into  the  United  States  from 
I*uerto  Rico  or  the  Virgin  Islands  under 
the  provisions  of  26  U.S.C.  7652(g). 


§250.35    [Amended] 

Par.  4.  Section  250.35(b)  is  amended 
by  inserting  after  the  word  "articles",  a 
comma  and  the  phrase  "other  than 
eligible  articles,"  each  time  it  appears. 

Par.  5.  Section  250.51  is  amended  to 
revise  the  section  heading  and  to  revise 
paragraphs  (a)  and  (c)  to  read  as 
follows: 

§250.51    Formulas  for  articiM,«ilglbi« 
articlas  and  products  manufactured  wttfi 
denatured  spirits. 

(a)  Formulas  for  articles  and  eligible 
articles.  Formulas  for  articles  made  with 
distilled  spirits  must  show  the  quantity 
and  proof  of  the  distilled  spirits  used, 
and  the  percentage  of  alcohol  by  volume 
contained  in  the  finished  product. 
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Formulas  for  articles  made  with  beer  or 
wine  must  show  the  kind  and  quantity 
thereof  (liquid  measure),  and  the  percent 
of  alcohol  by  volume  of  such  beer  or 
wine.  Formulas  and  samples  for  eligible 
articles  are  required  in  accordance  with 
Subpart  F  of  Part  197  of  this  chapter. 
•        *        •        •        * 

(c)  Formulas  required  Formulas 
required  by  this  section  shall  be 
submitted  on  Form  5150.19,  except  that 
formulas  for  eligible  articles  shall  be 
submitted  on  Form  5530.5  (1678). 
Formulas  shall  be  submitted  in 
accordance  with  §  250.54.  Any  formula 
for  an  eligible  article  approved  on  Form 
5150.19  prior  to  October  23, 1986  shall 
continue  to  be  valid  until  revoked  or 
voluntarily  surrendered.  Any  person 
holding  such  a  formula  is  not  required  to 
submit  a  new  formula. 

(Approved  by  the  O^ice  of  Management  and 
Budget  under  control  number  1512-0494] 

***** 

Par.  S.  Subpart  I  consisting  of 
§§  250.170  through  250.174  is  added 
immediately  following  §  250.164a  to  read 
as  follows:  1 

Subpart  I— Claims  for  Drawl>ack  on 
Eligible  Articles  From  Puerto  Rico 

§250.170    Drawback  of  tax. 

Any  person  who  brings  eligible 
articles  into  the  United  States  from 
Puerto  Rico  may  claim  drawback  of  the 
distilled  spirits  excise  taxes  paid  on 
such  articles  as  provided  in  this  subpart. 

S  250.171    SfMcialtax. 

Any  person  Hling  claim  for  drawback 
of  tax  on  eligible  articles  brought  into 
the  United  States  from  Puerto  Rico  shall 
pay  special  tax  as  required  by  28  U.S.C. 
5131.  For  purposes  of  special  tax. 
Subparts  C  and  D  of  Part  197  of  this 
chapter  shall  apply  as  if  the  use  and  tax 
determination  occurred  in  the  United 
States  at  the  time  the  article  was 
brought  into  the  United  States  and,  each 
business  location  from  which  entry  of 
eligible  articles  is  caused  cr  effected 
shall  be  treated  as  a  place  of 
manufactiire.  For  each  such  business 
location  within  the  United  States,  the 
amount  of  special  tax  liability  is 
determined  by  the  total  proof  gallons  of 
distilled  spirits  used  aimually  in  the 
manufacture  of  nonbeverage  products  at 
that  location  plus  the  number  of  proof 
gallons  contained  in  eligible  articles 
brought  into  the  United  States  under  26 
U.S.C.  7652(g)  from  Puerto  Rico  or  the 
Virgin  Islands.  For  each  such  business 
location  in  Puerto  Rico  the  amount  of 
special  tax  liability  is  determined  by  the 
total  proof  gallons  of  distilled  spirits 
contained  in  eligible  articles  brought 
into  the  United  States. 


§250.172    Bonds. 

(a)  General.  Persons  bringing  eligible 
articles  into  the  United  States  from 
Puerto  Rico  and  intending  to  file 
monthly  claims  for  drawback  under  the 
provisions  of  this  subpart  shall  obtain  a 
bond  on  Form  1730  (5530.3).  When  the 
limit  of  liability  under  a  bond  given  in 
less  than  the  maximum  penal  sum  has 
been  reached,  no  further  drawback  on 
monthly  claims  will  be  allowed  unless 
prior  charges  against  the  bond  have 
been  decreased,  or  a  new,  or  additional, 
bond  in  sufficient  penal  sum  is 
furnished.  For  provisions  relating  to 
bonding  requirements,  Subpart  E  of  Part 
197  of  this  chapter  is  incorporated  in  this 
part. 

(b)  Approval  Required.  No  person 
bringing  eligible  articles  into  the  United 
States  h'om  Puerto  Rico  may  file 
monthly  claims  for  drawback  under  the 
provisions  of  this  subpart  until  bond  on 
Form  1730  (5530.3)  has  been  approved 
by  the  regional  director  (compliance], 
for  the  region  in  which  is  located  such 
person's  business  premises  from  which 
entry  of  eligible  articles  is  caused  or 
effected. 

§250.173    Claims  for  drawt>ack. 

(a)  General.  Persons  bringing  eligible 
articles  into  the  United  States  from 
Puerto  Rico  shall  Ble  claim  for 
drawback  on  Form  2635  (5620.8)  with  the 
regional  director  (compliance)  of  the 
region  in  which  is  located  the  person's 
business  premises  from  which  the  entry 
of  the  articles  into  the  United  States  is 
caused  or  effected.  Upon  finding  that  the 
claimant  has  satisfied  the  requirements 
of  this  subpart,  the  regional  director 
(compliance)  shall  allow  the  drawback 
of  taxes  at  a  rate  of  $1  less  than  the 
lesser  of  $10.50  a  proof  gallon  or  the  rate 
specified  in  26  U.S.C.  5001(a). 

(b)  Information  on  claims.  The  claim 
must  set  forth  the  following: 

(1)  That  the  special  tax  has  been  paid; 

(2)  That  the  eligible  articles  brought  • 
into  the  United  States  on  which 
drawback  is  claimed  are  fully  tax  paid 
or  tax-determined: 

(3)  That  the  eligible  articles  on  whidi 
drawback  is  claimed  are  nonbeverage  ' 
products;  and 

(4)  That  the  eligible  articles  were 
manufactured  in  Puerto  Rico  in 
compliance  with  an  approved  formula  in 
accordance  with  §  250.51. 

(c)  Supporting  data.  Each  claim  will 
be  accompanied  by  statements  of 
supporting  data  as  follows: 

(1)  The  control  number  and 
denomination  of  the  Special  Tax  Stamp 
and  the  tax  year  for  which  issued; 

(2)  A  description  of  each  eligible 
article  as  follows: 

(i)  Name  and  type  of  each  product; 


(ii)  Name  and  address  of  the 
manufacturer  of  each  product; 

(iii)  Formula  number; 

(iv)  Alcohol  content  of  each  product; 

(v)  Quantity  of  each  product; 

(vi)  Proof  gallons  of  distilled  spirits 
contained  in  each  product; 

(vii)  Date  of  entry  of  the  eligible 
product  into  the  United  States,  and 

(viii)  The  serial  number  of  each  ATF 
Form  487-B  (5170.7)  covering  such 
articles  shipped  to  the  United  States. 

(d)  Date  of  filing  claim.  Quarterly 
claims  for  drawback  shall  be  filed  with 
the  regional  director  (compliance)  within 
the  6  months  next  succeeding  the 
quarter  in  which  the  eligible  products 
covered  by  the  claim  were  brought  into 
the  United  States.  Monthly  claims  for 
drawback  may  be  filed  at  any  time  after 
the  end  of  the  month  in  which  the 
eligible  products  covered  by  the  claim 
were  brought  into  the  United  States,  but 
must  be  filed  not  later  than  the  close  of 
the  sixth  month  succeeding  the  quarter 
in  which  the  eligible  products  were 
brought  into  the  United  States. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0494) 


§  2S0.174 

(a)  General.  Every  person  intending  to 
file  claim  for  drawback  on  eligible 
articles  brought  into  the  United  States 
from  Puerto  Rico  shall  keep  permanent 
records  of  the  data  elements  required  by 
this  section.  Such  records  shall  be 
maintained  at  the  business  premises  for 
which  the  claim  is  filed  and  shall  be 
available  for  inspection  by  any  ATF 
officer  during  business  hours. 

(b)  Details  of  records.  Each  person 
intending  to  claim  drawback  on  eligible 
articles  brought  into  the  United  States 
shall  maintain  permanent  records 
showing  the  foUowing  data: 

(1)  The  name,  description,  quantity, 
and  formula  number  of  each  such 
article. 

(2)  The  alcohol  content  of  each  such 
article. 

(3)  Name  and  address  of  the 
manufacturer  and  shipper,  and  date  of 
entry  into  the  United  States. 

(4)  Evidence  of  taxpayment  of 
distilled  spirits  in  accordance  with 
paragraph  (c)  of  this  section. 

(c)  Evidence  of  taxpayment  of 
distilled  spirits.  All  shipments  of  eligible 
articles  from  Puerto  Rico  to  the  United 
States  shall  be  supported  by  the 
vendor's  commercial  invoice  which  must 
bear  a  certification  as  to  taxpayment  by 
the  person  who  determined  or  paid  the 
tax,  and  include  the  following 
information: 

(1)  The  name  and  address  of  vendor; 
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(2)  The  number  of  the  applic^le 
invoice; 

(3)  The  serial  or  package  identification 
number  of  the  container 

(4)  Name,  t3rpe,  and  formula  number  of 
the  product; 

(5)  The  kind  of  spirits,  proof,  and 
proof  gaOons  in  the  containen  and 

(6)  llie  serial  number  of  each  Form 
487-B  (5170.7)  covering  such  articles 
shipped  to  the  United  States. 

(d)  Form  of  record.  No  particular  form 
of  record  is  prescribed,  but  the  data 
required  to  be  shown  shall  be  readily 
ascertainable  from  the  records  kept  by 
the  drawback  clainaant. 

(e)  Retention  of  records.  Each 
drawback  claimant  shall  retain  for  a 
period  of  not  less  than  three  years  all 
records  required  by  this  subpart,  all 
commercial  invoices  or  shipping 
documents,  and  all  bills  of  lading 
received  evidencing  receipt  and  tax 
determination  of  the  spirits.  In  addition, 
a  copy  of  each  approved  formula 
returned  to  the  manufacturer  of  eligible 
articles  shall  be  retained  for  not  less 
than  three  years  from  the  date  he  files 
his  last  claim  for  drawback  under  the 
formula.  The  records,  forms,  and 
formulas  shall  be  readily  available 
during  regular  business  hours  for 
examination  by  ATF  oHicers. 

(Approved  by  the  Office  of  Maaagement  and 
Budget  under  control  number  1512-0494) 

***** 

Par.  7.  Section  250.221  is  amended  to 
revise  the  section  heading  and  to  revise 
paragraphs  (a)  and  (c)  to  read  as 
follows: 

§250.221  Formulas  for  arttetes,etiglble 
articles  and  products  manufactured  with 
denatured  spirits. 

(a)  Formulas  for  articles  and  eligible 
articles.  Formulas  for  articles  made  with 
distilled  spirits  must  show  the  quantity 
and  proof  of  the  distilled  spirits  used, 
and  the  percentage  of  alcohol  by  volume 
contained  in  the  finished  product. 
Formulas  for  articles  made  with  beer  or 
wine  must  show  the  kind  and  quantity 
thereof  (liquid  measure),  and  the  percent 
of  alcohol  by  volume  of  such  beer  or 
wine.  Formulas  and  samples  for  eligible 
articles  are  required  in  accordance  with 
Subpart  F  of  Part  197  of  this  chapter. 
***** 

(c)  Formulas  required.  Formulas 
required  by  this  section  shall  be 
submitted  on  Form  5150.19,  except  that 
formulas  for  eligible  articles  shall  be 
submitted  on  Form  5530.5  (1678). 
Formulas  shall  be  submitted  in 
accordance  with  §  250.224.  Any  formula 
for  an  eligible  article  approved  on  Form 
SlSaiQ  prior  to  October  23, 1966,  shall 
continue  to  be  valid  until  revt^d  or 


voluntarily  surrendered.  Any  person 
holding  such  a  formula  is  not  required  to 
submit  a  new  formula. 

(Approved  by  the  OfRce  of  Mangement  and 
Budget  under  control  number  1512-0494] 
***** 

Par.  8.  Subpart  Ob  consisting  of 
§§  250.306  through  250.310  is  added 
immediately  following  §  250.305  to  read 
as  follows: 

Subpart  Ob— Claims  for  Drawliack  on 
Eligible  Articles  from  the  Virgin  islands 

§250Je«    Drawback  of  tax. 

Any  person  who  brings  eligible 
articles  into  the  United  States  from  the 
Virgin  Islands  may  claim  drawback  of 
the  distilled  spirits  excise  taxes  paid  on 
such  articles  as  provided  in  this  subpart. 

§250.307    Special  tax. 

Any  person  filing  claim  for  drawback 
of  tax  on  eligible  articles  brought  into 
the  United  States  from  the  Vu^n 
Islands  shall  pay  special  tax  as  required 
by  26  U.S.C.  5131.  For  purposes  of 
special  tax.  Subparts  C  and  D  of  Part  197 
of  this  chapter  shall  apply  as  if  the  use 
and  tax  determination  occurred  in  the 
United  States  at  the  time  the  article  was 
brought  into  the  United  States,  and  each 
business  location  from  which  entry  of 
eligible  articles  is  caused  or  effected 
shall  be  treated  as  a  place  of 
manufacture.  For  each  such  business 
location  within  the  United  States,  the 
amount  of  special  tax  liability  is 
determined  by  the  total  proof  gallons  of 
distilled  spirits  used  annually  in  the 
manufacture  of  nonbeverage  products  at 
that  location  plus  the  number  of  proof 
gallons  contained  in  eligible  articles 
brought  into  the  United  States  under  26 
U.S.C.  7652(g)  from  Puerto  Rico  or  the 
Virgin  Islands.  For  each  business 
location  in  the  Virgin  Islands,  the 
amount  of  special  tax  liability  is 
determined  by  the  total  proof  gallons  of 
distilled  spirits  contained  in  eligible 
articles  brought  into  the  United  States. 

§250.308    Bonds. 

(a)  General.  Persons  bringing  eligible 
articles  into  the  United  States  from  the 
Virgin  Islands  and  intending  to  file 
monthly  claims  for  drawback  under  the 
provisions  of  this  subpart  shall  obtain  a 
bond  on  Form  1730  (5530.3).  When  the 
limit  of  liability  under  a  bond  given  in 
less  than  the  maximum  penal  sum  has 
been  reached,  no  further  drawback  on 
monthly  claims  will  be  allowed  unless 
prior  charges  against  the  bond  have 
been  decreased,  or  a  new,  or  additional, 
bond  in  sufficient  penal  sum  is 
furnished.  For  provisions  relating  to 
bonding  requirements,  Subpart  E  of  Part 


197  of  this  chapter  is  incorporated  in  this 
part. 

(b)  Approval  Required.  No  person 
bringing  eligible  articles  into  the  United 
States  from  the  Virgin  Islands  may  file 
monthly  claims  for  drawback  under  the 
provisions  of  this  subpart  until  bond  on 
Form  1730  (5530.3)  has  been  approved 
by  the  regional  director  (compliance), 
for  the  region  in  which  is  located  such 
person's  business  premises  from  which 
entry  of  eligible  articles  is  caused  or 
effected. 

§25a309    Claims  for  drawback. 

(a)  General.  Persons  bringing  eligible 
articles  into  the  United  States  from  the 
Virgin  Islands  shall  file  claim  for 
drawback.  Form  2635  (5620.5).  with  the 
regional  director  (compliance)  of  the 
region  in  which  is  located  the  person's 
business  premises  from  which  the  entry 
of  the  articles  into  the  United  States  is 
caused  or  effected.  Upon  finding  that  the 
claimant  has  satisfied  the  requirements 
of  this  subpart,  the  regional  director 
(compliance)  shall  allow  the  drawback 
of  taxes  at  a  rate  of  $1  less  than  the 
lesser  of  $10.50  a  proof  gallon  or  the  rate 
specified  in  26  U.S.C.  5001(a). 

(b)  Information  on  claims.  The  claim 
must  set  forth  the  following: 

(1)  That  the  special  tax  has  been  paid; 

(2)  That  the  eligible  articles  brought 
into  the  United  States  on  which 
drawback  is  claimed  are  fully  taxpaid  or 
tax-determined; 

(3)  That  the  eligible  articles  on  which 
drawback  is  claimed  are  nonbeverage 
products;  and 

(4)  That  the  eligible  articles  were 
manufactured  in  the  Vii;gin  Islands  in 
compliance  with  approved  formulas  in 
accordance  with  §  250.221. 

(c)  Supporting  data.  Each  claim  will 
be  accompanied  by  statements  of 
supporting  data  as  follows: 

(1)  The  serial  number  and 
denomination  of  the  Special  Tax  Stamp 
and  the  tax  year  for  which  issued; 

(2)  A  description  of  each  eligible 
article  as  follows: 

(i)  Name  and  type  of  each  product; 

(ii)  Name  and  address  of  the 
manufactiu^r  of  each  product; 

(iii)  Formula  number  under  which 
each  product  was  manufactured; 

(iv)  Alcohol  content  of  each  product; 

(v)  Quantity  of  each  product 

(vi)  Proof  gallons  of  distilled  spirits 
contained  in  each  product; 

(vii)  Date  of  entry  of  the  eligible 
product  into  the  United  States;  and 

(viii)  Evidence  of  taxpayment  of 
distilled  spirits  in  accordance  with 
§  250.266. 

(d)  Date  of  filing  claim.  Quarterly 
claims  for  drawback  shall  be  filed  with 
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the  regional  director  (compliance)  within 
the  6  months  next  succeeding  the 
quarter  in  which  the  eligible  products 
covered  by  the  claim  were  brought  into 
the  United  States.  Monthly  claims  for 
drawback  may  be  filed  at  any  time  after 
the  end  of  the  month  in  which  the     ' 
eligible  products  covered  by  the  claim 
were  brought  into  the  United  States,  but 
must  be  filed  not  later  than  the  close  of 
the  sixth  month  succeeding  the  quarter 
in  which  the  eligible  products  were 
brought  into  the  United  States. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0494)  | 

§250310    Records. 

(a)  General.  Every  person  intending  to 
file  claim  for  drawback  on  eligible 
articles  brought  into  the  United  States 
from  the  Virgin  Islands  shall  keep 
permanent  records  of  the  data  elements 
required  by  this  section.  Such  records 
shall  be  maintained  at  the  business 
premises  for  which  the  claim  is  filed  and 
shall  be  available  for  inspection  by  any 
ATF  officer  during  business  hours. 

(b)  Details  of  records.  Each  person 
intending  to  claim  drawback  on  eligible 
articles  brought  into  the  United  States 
shall  maintain  permanent  records 
showing  the  following  data:  j 

(1)  The  name,  description,  quantity, 
and  formula  number  of  each  such    1 
article. 

(2)  The  alcohol  content  of  each  such 
article. 

(3)  Name  and  address  of  the 
manufacturer  and  shipper,  and  date  of 
entry  into  the  United  States. 

(4)  Evidence  of  taxpayment  of 
distilled  spirits  in  accordance  with 
paragraph  (e)  of  this  section. 

(c)  Form  of  record.  No  particular  form 
of  record  is  prescribed,  but  the  data 
required  to  be  shown  shall  be  readily 
ascertainable  from  the  records  kept  by 
the  drawback  claimant.  | 

(d)  Evidence  of  taxpayment  of 
distilled  spirits.  Evidence  of  taxpayment 
of  eligible  articles  (such  as  Customs  I 
Forms  7501  and  7505  receipted  to      I 
indicate  payment  of  tax)  shall  be 
maintained  as  evidence  of  taxpayment 
to  support  information  required  to  be 
furnished  in  the  supporting  data  filed 
with  a  claim. 

(e)  Retention  of  records.  Each        I 
drawback  claimant  shall  retain  for  a 
period  of  not  less  than  three  years  all 
records  required  by  this  subpart,  all 
conmiercial  invoices  or  shipping 
documents,  and  all  bills  of  lading 
received  evidencing  receipt  and  tax 
determination  of  the  spirits.  In  addition, 
a  copy  of  each  approved  formula 
returned  to  the  manufacturer  of  eligible 
articles  shall  be  retained  for  not  less 
than  thiee  years  from  the  date  he  files 


his  last  claim  for  drawback  under  the 
formula.  The  records,  forms,  and 
formulas  shall  be  readily  available 
during  regular  business  hours  for 
examination  by  ATF  officers. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0494] 

Signed:  October  21. 1987. 
Stephen  E.  Higgins, 
Director. 

Approved:  October  26. 1987. 

John  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement). 
[FR  Doc.  87-28017  Filed  12-»-«7;  8:45  am] 
BILLING  CODE  4S10-31-M 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting  and 
Supervising  Federal  Prisoners; 
Revision  of  Provision  Relating  to 
Category  Eight  Offenses 

agency:  United  States  Parole 
Commission,  DOJ. 
action:  Final  rule. 

summary:  The  Parole  Commission  is 
revising  a  provision  in  its  paroling  policy 
guidelines  that  requires  the  Commission 
to  give  a  special  explanation  whenever 
a  prisoner  who  is  placed  in  the  highest 
possible  offense  category  is  continued 
for  more  than  48  months  beyond  the 
minimum  guideline  that  is  applicable  to 
that  category.  The  purpose  of  the 
revision  is  to  make  it  clear  that  this 
requirement  is  not  intended  to  establish 
a  presumption  in  favor  of  parole 
between  that  guideline  and  the  48-month 
point. 

EFFECTIVE  DATE:  December  9, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  A.  Stover,  Attorney,  Office  of 
General  Counsel.  United  States  Parole 
Commission,  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland  20815, 
Telephone  (301)  492-5959. 
SUPPLEMENTARY  INFORMATION:  The 
provision  in  question  is  the  note  to 
Category  Eight  on  the  Guidelines  for 
Decision-Making  at  28  CFR  2.20.  The 
Commission  is  concerned  that  the 
present  provision  may  be  misinterpreted 
as  establishing  a  guideline  range  for 
offenders  placed  in  that  offense  severity 
rating.  The  Category  Eight  offense 
severity  rating  traditionally  has  carried 
a  minimum  guideline,  but  no  upper  limit 
due  to  the  extreme  variability  of  cases 
within  this  category.  These  cases 
include  murder,  espionage,  treason, 
extremely  large-scale  heroin  cases,  and 


certain  other  crimes.  The  requirement 
for  a  special  explanation  is  intended 
only  to  ensure  that  a  prisoner  who  is  not 
paroled  within  48  months  of  the 
minimum  guideline  be  given  evidence  of 
individualized  consideration  for  parole. 

It  was  not  the  Commission's  intent  to 
create  the  upper  limit  of  a  guideline 
range  at  the  48-month  point,  so  as  to 
preclude  itself  from  making  a  more 
severe  decision  in  the  absence  of 
"aggravating  case  factors"  such  as 
would  be  required  by  18  U.S.C.  4206(c) 
(1976)  for  decisions  above  the  guideline 
ranges  applicable  to  lesser  categories  of 
offenses.  Certain  Category  Eight 
offenses  may  be  of  such  inherent  gravity 
as  to  warrant  a  continuance  more  than 
48  months  above  the  minimum  guideline, 
without  the  presence  of  any  other 
circumstance  that  could  be  indentified 
as  an  "aggravating  factor."  To  the  extent 
that  there  is  a  range  of  time  prescribed 
by  the  guidelines  for  Category  Eight 
cases,  the  upper  limit  of  the  range  is  the 
expiration  of  the  sentence  imposed  by 
the  court. 

Accordingly,  the  Commission  has 
revised  its  rule  to  delete  the  requirement 
to  state  "aggravating  case  factors"  and 
to  specify  instead  that  the  requirement 
is  to  state  "the  pertinent  case  factors" 
that  were  considered.  Because  this  is  an 
interpretative  revision  concerning  an 
agency  procedural  requirement,  no 
public  comment  is  being  solicited, 
pursuant  to  5  U.S.C.  553(b)(A). 

The  rule  change  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  prisoners,  probation  and 
parole. 

28  CFR  Part  2  is  amended  as  follows: 
PART  2— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(e). 

§2^    [Amended] 

2.  Section  2.20  is  amended  by  revising 
the  note  appearing  at  the  end  of  the 
table  entitled  "Guidelines  for  Decision- 
Making"  to  read  as  follows: 

"  >  Note. — For  Category  Eight  no  upper 
limits  are  speciHed  due  to  the  extreme 
variability  of  the  cases  within  this  category. 
For  decisions  exceeding  the  lower  limit  of  the 
applicable  guideline  category  by  more  than 
48  months,  the  Commission  will  specify  the 
pertinent  case  factors  upon  which  it  relied  in 
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reaching  its  decision,  which  may  include  the 
absence  of  any  factors  mitigating  the  offense. 
This  procedure  is  intended  to  ensure  that  the 
prisoner  understands  that  individualized 
consideration  has  been  given  to  the  facts  of 
the  case,  and  not  to  suggest  that  a  grant  of 
parole  is  to  be  presumed  for  any  class  of 
Category  Eight  offenders." 

Dated:  November  30. 1987. 
Benjamin  F.  Baer, 

Chairman,  United  States  Parole  Commission. 
[FR  Doc.  87-28173  Filed  12-8-87;  8:45  am] 

BILUNG  CODE  4410-«1-« 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcwnent 

30  CFR  Part  «35 

Approval  of  Amendment  to  the  Ohio 
Permanent  Regulatory  Program 

agency:  Office  of  Surface  Minmg 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

ACTION:  Final  rule. 

summary:  OSNfllE  is  announcing  the 
approval  of  a  proposed  amendment 
submitted  by  the  State  of  Ohio  as  a 
modification  to  its  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Ohio  program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  adds  to  the 
Ohio  program  a  definition  of  the  phrase 
"higher  or  better  uses." 

OSMRE  found  that  the  definition  is 
needed  to  clarify  Ohio's  responsibility 
regarding  postmining  land  use  changes 
and  to  ensure  that  postmining  land  use 
is  equal  to  or  better  than  premining  land 
use. 

EFFECTIVE  DATE:  December  9, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Nina  Rosa  Hatfield,  Director, 
Columbus  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Room  202,  2242  South  Hamilton  Road. 
Columbus,  OHIO  43232;  Telephone: 
(614)  866-0578. 
SUPPLEMENTARY  INFORMATMN: 

I.  Badiground  on  the  Ohio  Program 

On  August  16, 1982,  the  Ohio  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
backgroimd,  revisions,  modifications, 
and  amendments  to  the  Ohio  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 


Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16. 

n.  SofamiiBion  of  Proposed  Amendment 

By  letter  dated  June  26, 1987,  the  Ohio 
Department  of  Natural  Resources, 
Division  of  Reclamation,  submitted  a 
proposed  amendment  to  Ohio 
Adbninistrative  Code  (OAC)  Section 
1501:13-1-02.  The  proposed  amendment 
was  submitted  to  satisfy  an  OSMRE 
requirement  that  the  Ohio  program 
include  a  definition  of  the  phrase 
"Higher  or  better  uses"  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
701.5. 

The  July  28, 1987  Federal  Register 
announced  receipt  of  the  proposed 
amendment  and  invited  public  comment 
on  its  adef}uacy  (52  FR  28165). 

IB.  Description  of  Proposed  Amendment 

Ohio  has  proposed  to  amend  OAC 
Section  1501:13-1-02  to  add  a  new 
paragraph  (DD)  in  which  "higher  or 
better  uses"  is  defined  to  mean 
postmining  land  uses  that  have  a  higher 
economic  value  or  nonmonetary  benefit 
to  the  landowner  or  the  community  than 
the  premining  land  uses.  This  definition 
is  consistent  with  the  Federal  definition 
at  30  CFR  701.5.  Susequent  paragraphs 
are  relettered  and  paragraph  (ZZ)  is 
revised  to  delete  reference  to  paragraph 
(EE). 

This  amendment  was  required  by 
OSMRE  in  accordance  with  the 
provisions  of  30  CFR  732.17.  OSMRE 
found  that  this  definition  is  needed  to 
clarify  Ohio's  responsibility  regarding 
postmining  land  use  changes  and  to 
ensure  that  postmining  land  use  is  equal 
to  or  better  than  premining  land  use. 

IV.  Public  Comments 

The  public  comment  period 
announced  in  the  July  28, 1987  Federal 
Register  ended  August  27, 1987.  No 
comments  were  received.  The  public 
hearing  scheduled  for  August  24, 1987 
was  not  held  since  no  person  requested 
an  opportunity  to  testify  at  the  hearing. 
Pursuant  to  Section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(10)(i),  comments 
were  also  solicited  horn  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Ohio  program.  Only 
acknowledgements  with  no  comments 
were  received. 

V.  Director's  Findings 

After  a  thorough  review  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17,  the  Director 
finds  that  the  proposed  amendment,  as 
submitted  on  June  26, 1987,  is  no  less 
stringent  than  SMCRA  and  no  less 


effective  than  the  Federal  regulations. 
As  discussed  above,  the  modifications 
to  Section  1501:13-1-02  of  the  Ohio 
regulations  are  substantively  identical 
to  the  corresponding  Federal  regulations 
at  30  CFR  701.5. 

VI.  Director's  Decision 

Based  upon  the  findings,  the  Director 
is  approving  the  amendment  as 
submitted  on  |une  26, 1967  and  is 
amending  Part  935  of  30  CFR  Chapter 
VII  to  implement  this  decision. 

This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  conform  their 
programs  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VII.  Procedural  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C., 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Compliance  with  Executive  Order 
No.  12291:  On  August  28. 1981,  the  Office 
of  Management  and  Budget  (0MB) 
granted  OSMRE  an  exemption  from 
sections  3,  4,  7,  and  8  of  Eixecutive  Order 
12291  for  actions  directly  related  to 
approval  or  conditional  approval  of 
State  regulatory  programs.  Therefore, 
this  action  is  exempt  from  preparation 
of  a  Regulatory  Impact  Analysis  and 
regulatory  review  by  OMB. 

3.  Compliance  with  the  Regulatory 
Flexibility  Act-  The  Department  of  the 
Interior  has  determined  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibihty 
Act  (5  U.S.C.  601  et  seg.).  This  rule  will 
not  impose  any  new  requirements: 
rather,  it  will  ensure  that  existing 
requirements  established  by  SMCRA 
and  the  Federal  rules  will  be  met  by  the 
State. 

4.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  935 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 
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Date:  December  Z,  1987.  i 

JaniM  W.  Workman,  | 

Deputy  Director.  Operations  and  Technical 
Services,  Office  of  Surface  Mining 

Reclamation  and  Enforcement  j 

30  CFR  Part  935  is  amended  as  ' 
follows: 

PART  935-OHIO  | 

1.  The  authority  citation  for  Part  935 
continues  to  read  as  follows: 

Autbority:  Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
V.S.C1201  etseq). 

2.  Paragraph  (dd]  is  added  to  S  935.15 
to  read  as  follows: 


S  935.15    Approval  of  regulatory  pfeqratn 


(dd)  The  following  amendment 
submitted  to  OSMRE  on  June  26. 1987  is 
approved  effective  December  9, 1987: 
Addition  of  the  definition  of  "higher  or 
better  uses"  to  Ohio  Administrative 
Code  Section  1501:13-1-02.  , 

IFR  Doc.  87-28088  Filed  12-8-S7;  8:45  am^ 

■lUJNa  CODE  431<Hi»4i 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  7E3466/R917;  FRL-329e-5] 

PetUdde  Tolerance  for  Ctilorpyrif os 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARV:  This  rule  establishes  a 
tolerance  for  the  combined  residues  of 
the  insecticide  chlorpyrifos  and  its 
metabolite  3.5,6-trichloro-2-pyridinol  in 
or  on  the  raw  agricultural  commodity 
blueberries.  The  Interregional  Research 
Project  No.  4  (IR-4)  petitioned  for  this 
tolerance. 

EFFECTIVE  DATE:  Effective  on  December 
9. 1987. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  (PP 
7E3466/R917],  may  be  submitted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  401  M  St.  SW.. 
Washington.  DC  20460.  ! 

FOfI  FURTHER  INFORMATION  CONTACT: 

Donald  R.  Stubbs.  Emergency  Response 
and  Minor  Use  Section  {TS-767C), 
Registration  Division,  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington.  DC  20460. 

Office  location  and  telephone  number: 
Rm.  716B.  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703)- 
557-1806. 


SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Raster  of  August  5, 1987  (52  FR 
29050),  which  announced  that  the 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University,  New  Brunswick,  NJ  08903. 
had  submitted  pesticide  petition  7E3466 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian.  National  Director,  IR-4  Project 
and  the  Agricultural  Experiment  Station 
of  New  Jersey. 

The  petitioner  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  pesticide 
chlorpyrifos  [0,0-diefhyl  0-(3,5,6- 
trichloro-2-pyridyl)-pho8phorothioate] 
and  its  metabolite  3,5,6-trichloro-2- 
pyridinol  (TCP)  in  or  on  the  raw 
agricultural  commodity  blueberries  at  2 
parts  per  million  (of  which  no  more  than 
1  part  per  million  is  chlorpyrifos). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  dociunent  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-012).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

(Sec.  408(d).  68  Stat.  512  (21  U.S.C.  346a(d))) 


List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  19. 1987. 
Douglas  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 

Therefore,  Part  180  is  amended  as 
follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.342  is  amended  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodity  blueberries 
to  paragraph  (a),  to  read  as  follows: 

§  180.342    Chlorpyrifos;  tolerances  for 
residues. 

(a)  "  • 


Cotnmodilia* 


Pails  per  million 


Bluebentes _ 2  ppm  (o(  whidi  no  more 

than  1  ppm  is  chlorpyntos) 


[VR  Doc.  87-27866  Filed  12-8-87;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-199;  RM-5696] 

Radio  Broadcasting  Services;  Lake 
Luzerne,  NY 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document,  at  the  request 
of  Brian  Dodge,  allocates  Channel  234A 
to  Lake  Luzerne,  New  York,  as  the 
community's  first  local  FM  service. 
Channel  234A  can  be  allocated  to  Lake 
Luzerne  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  a  site 
restriction.  Canadian  concurrence  has 
been  received  since  the  community  is 
located  within  320  kilometers  (200  miles) 
of  the  U.S.-Canadian  border.  With  this 
action,  this  proceeding  is  terminated. 

dates:  Effective  January  19. 1988.  The 
window  period  for  filing  applications 
will  open  on  January  20, 1988,  and  close 
on  February  19. 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-199. 
adopted  November  12. 1987.  and 
released  December  2, 1987.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi>om  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street.  NW..  Suite  140. 
Washington.  DC.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  New  York  is  amended  by 
adding  the  entry  for  Lake  Luzerne, 
Channel  234A. 

Federal  Communications  Commission. 

Mark  N.  Lipp. 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  87-28195  Filed  12-8-87;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  87-175;  RM-SS791 

Radio  Broadcasting  Services; 
Boalsburg,  PA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document,  at  the  request 
of  Mrs.  Davies  Bahr,  allocates  Channel 
225A  to  Boalsburg,  Pennsylvania,  as  the 
community's  first  local  FM  service. 
Channel  225A  can  be  allocated  to 
Boalsbiu^  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2.7  kilometers  (1.6  miles) 
south  to  avoid  a  short-spacing  to  unused 
and  unapplied  for  Channel  226A  at 
Renovo,  Pennsylvania.  Canadian 
concurrence  has  been  received  since 
Boalsburg  is  located  within  320 
kilometers  of  the  U.S.-Canadian  border. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  January  19, 1988.  The 
window  period  for  filing  applications 
will  open  on  January  20, 1988,  and  close 
on  Feburary  19. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-175. 
adopted  November  12. 1987,  and 
released  December  2, 1987.  The  full  text 


of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street,  NW..  Suite  140, 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments  for  Pennsylvania,  is 
amended  by  adding  the  entry  of 
Boalsburg,  Channel  225A. 

Federal  Communications  Commission. 

Mark  N.  Lipp, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  87-28196  Filed  12-8-87;  8:45  am] 
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Proposed  Rules 


This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  (he 
proposed  issuance  o(  niies  and 
reguiations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  ttw  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart985 

Spearmint  Oil  Produced  In  ttie  Far 
West;  Salable  QuantMes  and  Allotment 
Percentages  for  the  1988-89  Marketing 
Year 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


summary:  This  proposal  would 
establish  the  quantity  of  spearmint  oil 
produced  in  the  Far  West,  by  class,  that 
may  be  purchased  from  or  handled  for 
producers,  by  handlers  during  the  198&- 
89  marketing  year  which  begins  June  1, 
1988.  This  action  is  recommended  under 
the  marketing  order  for  spearmint  oil 
produced  in  the  Far  West  in  order  to 
avoid  extreme  fluctuations  in  supplies 
and  prices  and  thus  stabilize  the  market 
for  spearmint  oil. 

DATES:  Comments  due  January  8, 1988. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  Room  2085.  South  Building, 
P.O.  Box  96456,  Washington,  DC.  20090- 
6456.  Comments  should  reference  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
working  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Schlatter,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  Room  2523,  South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456; 
telephone:  (202)  447-5120.  : 

SUPPtEMENTARY  INFORMATION:        I 
This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 


been  determined  to  be  a  "non-major^ 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  considered  the 
economic  impact  of  this  proposed  action 
on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act",  7  U.S.C.  601-674),  as 
amended,  and  rules  issued  thereunder, 
are  unique  in  that  they  are  thought 
about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
snoall  entity  orientation  and 
compatibiUty. 

The  Far  West  spearmint  oil  industry  is 
characterized  by  primarily  small 
producers  whose  farming  operations 
generally  involve  more  than  one 
commodity  and  whose  income  from 
farming  operations  is  not  exclusively 
dependent  on  the  production  of 
spearmint  oil.  The  production  of 
spearmint  oil  is  concentrated  in  the  Far 
West,  primarily  Washington,  Idaho,  and 
Oregon  (the  area  covered  under  the 
marketing  order).  Spearmint  oil  is  also 
produced  in  the  Midwest  and  Great 
Plains.  The  production  area  covered  by 
the  marketing  order  usually  accounts  for 
over  75  percent  of  U.S.  production  of 
spearmint  oil. 

The  Spearmint  Oil  Administrative 
Committee  reports  that  there  are  9 
handlers  and  253  producers  of  spearmint 
oil  under  the  marketing  order  for 
spearmint  oil  produced  in  the  Far  West. 
Of  the  253  producers,  170  producers  hold 
Class  I  oil  (Scotch)  allotment  base  and 
143  producers  hold  Class  III  oil  (Native) 
allotment  base.  As  of  June  1, 1987,  the 
producers'  allotment  bases  ranged  from 
667  to  181,902  pounds  for  Class  I  oil  and 
from  308  to  82,267  pounds  for  Class  III 
oil.  The  average  total  allotment  base 
held  is  10,008  pounds  and  13,264  pounds 
for  Class  I  and  Class  III  oil,  respectively. 

Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.1)  as  those 
having  average  annual  gross  revenues 
for  the  last  three  years  of  less  than 
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$100,000  and  small  agricultural  service 
firms,  which  would  include  handlers,  are 
defined  as  those  having  gross  annual 
revenues  of  less  than  $3,500,000.  The 
majority  of  Far  West  spearmint  oil 
producers  and  handlers  may  be 
characterized  as  small  entities. 

The  regulatory  action  in  this  instance 
is  a  proposal  to  establish  salable 
quantities  and  allotment  percentages  for 
Class  I  and  Class  III  spearmint  oil 
produced  in  the  Far  West.  The  proposed 
action  would  limit  the  amount  of 
spearmint  oil  that  may  be  purchased 
from  or  handled  for  producers,  by 
handlers,  during  the  1988-89  marketing 
year,  which  begins  June  1. 1988.  Such 
salable  quantities  and  allotment 
percentages  have  been  placed  into  effect 
each  season  since  the  order's  inception 
in  1980.  The  establishment  of  salable 
quantities  and  allotment  percentages,  as 
proposed,  would  likely  result  in  the 
production  of  less  than  half  of  the  total 
allotment  base  available  for  production 
of  spearmint  oil.  However,  the  amounts 
recommended  for  sale  are  based  on  the 
average  sales  over  the  past  five  years, 
and  are  not  expected  to  cause  a 
shortage  of  spearmint  oil  supplies.  Any 
unanticipated  or  additional  market 
needs  which  may  develop  can  be  more 
than  satisfied  by  current  reserve  stocks 
which  are  equal  to  more  than  50  percent 
of  the  volume  of  spearmint  oil  utilized 
by  the  market  on  a  yearly  basis.  In 
addition,  those  producers  who  produce 
more  than  their  annual  percentage  of 
allotment  may  transfer  such  excess 
spearmint  oil  to  a  producer  with  a 
deficiency  in  spearmint  oil  production, 
or  such  excess  spearmint  oil  may  be 
placed  into  reserve  stocks. 

This  proposed  regulation,  if  adopted, 
would  be  similar  to  that  which  has  been 
issued  in  prior  seasons.  Costs  to 
producers  and  handlers  resulting  from 
this  proposed  action  are  expected  to  be 
offset  by  the  benefits  derived  from 
improved  returns. 

Based  on  available  information,  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
the  issuance  of  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  proposed  salable  quantity  and 
allotment  percentage  for  each  class  of 
spearmint  oil  would  be  established  in 


accordance  with  the  provisions  of 
Marketing  Order  No.  985,  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West.  The  order  is  effective 
under  the  Act.  The  salable  quantity  and 
allotment  percentages  were 
recommended  by  the  Spearmint  Oil 
Administrative  Committee,  at  its  August 
12, 1987.  meeting. 

The  proposed  salable  quantity  and 
allotment  percentage  for  each  class  of 
spearmint  oil  for  the  1988-69  marketing 
year,  which  begins  June  1, 1988,  is  based  * 
upon  recommendations  of  the  committee 
and  the  following  data  and  estimates: 

(1)  Class  I  Oil  (Scotch  Spearmint) 

(A)  Estimated  carryin  on  June  1, 
1988—15,703  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1988-89  marketing 
year,  based  on  an  average  of  producer 
sales  for  the  past  five  marketing  years, 
beginning  with  the  1981-62  marketing 
year  through  the  1985-86  marketing 
year,  (the  estimated  trade  demand 
reflects  100,000  pounds  of  oil  expected 
to  be  available  from  outside  the 
production  area) — 761,063  pounds. 

(C)  Recommended  desirable  carryout 
on  May  31, 1989—0  pounds. 

(D)  Salable  quantity  required  from 
1988  regulated  production  only— 645,360 
pounds. 

(E)  Total  allotment  bases  for  Class  I 
oil— 1,667.002  pounds. 

(F)  Computed  allotment  percentage — 
38.7  percent. 

(G)  The  committee's  recommended 
salable  quantity — 650,131  pounds. 

(H)  Recommended  allotment 
percentage — 39  percent. 

(2)  Class  III  Oil  (Native  Spearmint) 

(A)  Estimated  carryin  on  June  1, 
1988—50,000  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1988-89  marketing 
year— 750,000  pounds. 

(C)  Recommended  desirable  carryout 
on  May  31. 1989—0  pounds. 

(D)  Salable  quantity  required  from 
1988  production — 700.000  pounds. 

(E)  Total  allotment  bases  for  Class  III 
oil— 1,844,940  pounds. 

(F)  Computed  allotment  percentage — 
37.9  percent. 

(G)  The  committee's  recommended 
salable  quantity — 701,077  pounds. 

(H)  Recommended  allotment 
percentage — 38  percent. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  which 
handlers  may  purchase  from  or  handle 
on  behalf  of  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 


applicable  class.  Pursuant  to  the  order, 
the  committee  may  issue  additional 
allotment  base  to  both  new  and  existing 
producers  for  each  marketing  year. 

The  establishment  of  these  salable 
quantities  and  allotment  percentages 
would  allow  for  anticipated  market 
needs  based  on  historical  sales  and 
provide  spearmint  oil  producers  with 
information  on  the  amount  of  oil  which 
should  be  produced  for  next  season. 
Spearmint  oil  has  an  extremely  inelastic 
demand  and  excess  production  normally 
is  placed  into  the  industry's  reserves. 
Current  reserves  are  equal  to  more  than 
50  percent  of  the  volume  of  spearmint  oil 
utilized  by  the  market  on  a  yearly  basis. 
These  reserve  stocks  would  be  sufficient 
to  meet  any  unanticipated  marketing 
opportunities  in  the  coming  season. 

List  of  Subjects  in  7  CFR  Part  985: 
Agricultural  Marketing  Service, 
Marketing  Agreements  and  Orders,  Far 
West,  and  Spearmint  Oil. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  985  is  amended  as 
follows: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDUNG  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  It  is  proposed  to  add  a  new 

§  985.208  under  Subpart— Salable 
Quantities  and  Allotment  Percentages  to 
read  as  follows;  (The  following 
provisions  will  not  be  pubHshed  in  the 
Code  of  Federal  Regulations). 

Subpart— Salable  Quantities  and 
Allotment  Percentages 

§  965.208    Salable  quantities  and  allotment 
percentages— 1988-89  marketing  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  which 
begins  June  1, 1988,  shall  be  as  follows: 

(a)  Class  I  oil — a  salable  quantity  of 
650,131  pounds  and  an  allotment 
percentage  of  39  percent. 

(b)  Class  III  oil — a  salable  quantity  of 
701,077  pounds  and  an  allotment 
percentage  of  38  percent. 

Dated:  December  3. 1987. 
Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 

Division. 

[PR  Doc.  87-28248  Filed  12-B-87:  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Refund  of  Interest 

agency:  National  Credit  Union 

Administration. 

ACTION:  Proposed  rule. 

summary:  The  NCUA  Board  is 
proposing  to  revise  S  701.24  (Refund  of 
Interest)  of  its  Rules  and  Regulations. 
The  proposal,  which  is  intended  to 
clarify  and  simplify  the  regidation. 
results  from  NCUA's  policy  to 
periodically  review  each  of  its 
regulations. 

DATE:  Comments  must  be  received  on  or 
before  February  8, 1988. 

ADDRESS:  Send  comments  to  Becky 
Baker.  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1776  G 
Street.  NW..  Washington,  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  M.  Ulan,  Staff  Attorney,  Office  of 
General  Counsel,  NCUA,  at  the  above 
address,  or  telephone:  (202)  357-1030. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  113(9)  of  the  Federal  Credit 
Union  Act  (12  U.S.C.  1761b(9)) 
authorizes  the  board  of  directors  of  a 
Federal  credit  union  (FCU)  to 

authorize  interest  refunds  to  members  of 
record  at  the  close  of  business  on  the  last  day 
of  any  dividend  period  from  income  earned 
and  received  in  proportion  to  the  interest 
paid  by  them  during  that  dividend  period. 

Section  701.24  of  the  NCUA  Rules  and 
Regulations  implements  this  authority. 
This  regulation  has  not  been 
substantively  amended  since  1979.  The 
NCUA  Board,  in  its  recent  review  of  the 
regulation,  has  determined  that  some 
minor  amendments  to  the  regulation 
may  be  appropriate.  The  following 
section-by-section  analysis  describes 
the  proposed  changes  to  the  regulation. 
The  NCUA  Board  requests  comment  on 
the  proposed  changes  and  any  other 
suggested  modifications  to  the 
regulation. 

Section-By-Section  Analysis 

Proposed  §  701.24(a) 

This  paragraph  restates  the  statutory 
authority  of  an  FCU  board  of  directors 
to  authorize  an  interest  refund.  This  is 
carried  over  from  the  present  regulation. 
It  states  further  that  interest  refunds  can 
only  be  made  if  dividends  on  share 
accounts  have  been  declared  and  paid 
for  the  same  period.  This  requirement  is 
found  in  S  701.24(f)  of  the  current 
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regulation,  h  has  been  the  longstanding 
policy  of  NCUA  that  FCU's  declare  and 
pay  dividends  before  any  interest 
rehinds  are  made. 

Proposed  §  701.24(6} 

This  paragraph  states  that  interest 
refunds  shall  be  determined  as  a 
percentage  of  the  interest  paid  by  the 
credit  union  member.  This  is  required  by 
section  113(9)  of  the  FCU  act.  This 
section  updates  current  \  701.24(b)  by 
deleting  a  reference  to  a  regulation  no 
longer  in  existence  (§701.21-l(d))  and 
allowing  interest  refunds  to  vary 
according  to  the  interest  rate  on  the 
extension  of  credit  as  well  as  the  type  of 
extension  of  credit. 


Proposed  §701.24(0) 

This  paragra[^  states  that  an  FCU 
may  exclude  interest  refunds  on 
particular  types  of  extensions  of  credit, 
extensions  of  credit  at  a  particular 
interest  rate,  and  any  extensions  of 
credit  that  are  presently  delinquent  or 
have  been  delinquent  during  the  period 
for  which  the  interest  refund  is  made. 
This  paragraph  simplifies  current 
S  701.24(c)  and  expands  an  FCU's 
flexibility  in  declaring  an  interest 
refund.  The  present  regulation  does  not 
allow  for  exclusion  based  on  rate  of 
interest  and  requires  that  loans  be  at 
least  two  months  delinquent  before 
being  excludable  from  an  interest   I 
refund.  ' 

Proposed  Deletions  from  the  Current 
Regulation  I 

Section  701.24(d)  of  the  current 
regulation  requires  that  the  FCU  board 
meeting  minutes  document  varying 
interest  refunds  or  exclusion  of  certain 
loans  from  refunds.  The  NCUA  Board 
believes  that  such  documentation  is  a 
good  business  decision,  but  is  not 
something  that  must  be  required  by 
regulation.  1  his  paragraph  is  deleted  in 
the  proposed  regulation.  Section 
701.24(e)  allows  an  FCU  to  authorize 
interest  refunds  during  a  dividend 
period  when  it  may  declare  a  dividend 
and  for  prior  dividend  periods  within  the 
same  calendar  year  if  interest  refunds 
had  not  been  previously  made  for  those 
dividend  periods.  This  paragraph  is 
deleted  in  the  proposed  regulation.! 
Proposed  §  701.24(a)  requires  that   I 
interest  refunds  can  only  be  made  for  a 
dividend  period  after  a  dividend  has 
been  declared  and  paid  for  the  period. 
The  NCUA  Board  believes  that  whether 
or  not  to  grant  interest  refunds  on  past 
dividend  periods  is  a  decision  to  be 
made  by  each  FCU,  as  long  as  dividends 
have  been  paid  for  the  past  periods. 
Current  §  701.24(g)  requires  that  interest 
refunds  be  recorded  on  an  FCU's  books 


as  a  reduction  of  Interest  income.  This 
paragraph  is  deleted  in  the  proposed 
regulation  as  it  is  an  accounting 
requirement  that  is  covered  by  generally 
accepted  accounting  principles  and  the 
Accounting  Manual  for  FCU's. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  certifies  that  the 
proposed  rule,  if  made  final  wilt  not 
have  a  significant  impact  on  a 
substantial  number  of  small  credit 
unions.  Accordingly,  the  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

This  proposed  rule  eliminates  the 
collection  of  information  requirement 
found  in  the  present  rule  (documentation 
in  FCU  board  meeting  minutes  of  loans 
excluded  from  interest  refunds).  Since 
the  proposed  rule,  if  made  final  will 
eliminate  the  collection  requirement,  the 
rule  need  not  be  sent  to  the  Office  of 
Management  and  Budget  for  approval 

List  of  Subjects  in  12  CFR  Part  701 

Credit  unions.  Interest  refund. 

By  the  National  Credit  Union 
Administration  Board  on  Deceml>er  3, 1987. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  proposes  to 
amend  its  regulations  as  follows: 

PART  701— {AMENDED! 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1755, 12  U.S.C.  1756, 12 
U.S.C.  1757, 12  U.S.C.  1759, 12  U.S.C.  1761a,  12 
U.S.C.  1761b,  12  U.S.C.  1766, 12  U.S.C.  1767, 12 
U.S.C.  1782, 12  U.S.C.  1784, 12  U5.C.  1787, 12 
U.S.C.  1789,  and  12  U.S.C.  1798. 

In  addition,  §  701.31  is  also  authorized  by 
15  U.S.C.  1601  et  seq..  42  U.S.C.  1781  and  42 
U.S.C.  3601-3610. 

2.  It  is  proposed  that  §  701.24  be 
revised  to  read  as  follovtrs: 

§701.24    Refund  Of  Interest 

(a)  The  board  of  directors  of  a  Federal 
credit  union  may  authorize  an  interest 
refund  to  members  who  paid  interest  to 
the  credit  union  during  any  dividend 
period  and  who  are  members  of  record 
at  the  close  of  business  on  the  last  day 
of  such  dividend  period.  Interest  refunds 
may  be  made  for  a  dividend  period  only 
if  dividends  on  share  accounts  have 
been  declared  and  paid  for  that  period. 

(b)  The  amount  of  interest  refund  to 
each  member  shall  be  determined  as  a 
percentage  of  the  interest  paid  by  the 
member.  Such  percentage  may  vary 


according  to  the  type  of  extension  of 
credit  and/or  the  interest  rate  charged. 

(c)  The  board  of  directors  may 
exclude  from  an  interest  refund  (1)  a 
particular  type  of  extension  of  credit;  (2) 
extensions  of  credit  made  at  a  particular 
interest  rate;  and  (3)  any  extensions  of 
credit  that  are  presently  delinquent  or 
have  been  delinquent  within  the  period 
for  which  the  refiind  is  being  made. 

[FR  Doc  87-28213  Filed  12-8-87:  &-45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  4 

Unique  BiH  of  Lading  Identifier 

agency:  U.S.  Customs  Service, 
Treasury. 

action:  Proposed  rule. 

StiMMARY:  Tills  document  proposes  to 
amend  the  Customs  Regulations  to 
require  that  each  bill  of  lading  which 
accompanies  a  shipment  of  imported 
cargo  carried  by  vessel  possess  a  unique 
12  character  identifier.  This  identifier 
will  serve  to  distinguish  the  particular 
bill  of  lading  from  other  bills  of  lading 
issued  by  that  carrier  or  issuer  and  from 
bills  issued  by  others. 

The  identifier  is  designed  to  enable 
Customs  Automated  Commercial 
System  to  more  accurately  track  the 
progress  of  cargo  from  its  arrival  to  its 
release.  This  will  eventually  enable 
Customs  to  automate  all  phases  of  the 
processing  of  merchandise  from  its 
arrival  to  its  entry  into  the  commerce  of 
the  U.S.  The  unique  identifier  on  the  bill 
of  lading  will  greatly  faciUtate  the 
automated  tracking  of  the  merchandise 
covered  by  the  bill  of  lading. 

date:  Comments  must  be  received  on  or 
before  February  8. 1988. 

ADDRESSES:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  the 
Regulations  Control  Branch,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Room  2324,  Washington, 
DC  20229.  Comments  relating  to  the 
information  collection  aspects  of  the 
proposal  should  be  addressed  to 
Customs  as  noted  above  and  also  to  the 
Office  of  Regulatory  Affairs,  Attention: 
Desk  Officer  for  U.S.  Customs  Service. 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robin  Landis,  Office  of  Cargo 
Enforcement  and  Facilitation  (202)  566- 
8151. 
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SUPPLEMENTARY  INPORMATKNC 
Backj^und 

Section  431,  Tariff  Act  of  193a  as 
amended  (19  U.S.C.  1431).  requires  that 
the  master  of  every  vessel  arriving  in  the 
U.S.  have  on  board  a  manifest  which 
contains,  among  other  things, 
information  with  respect  to  the  nature  of 
the  merchandise  on  board  the  vessel. 
While  the  information  to  be  provided  in 
the  manifest  is  set  forth  in  section  431. 
the  form  of  the  manifest  is  to  be 
prescribed  by  the  Secretary  of  the 
Treasury.  This  authority  has  been 
delegated  to  the  Conmiissioner  of 
Customs. 

Section  4.7,  Customs  Regulations  (19 
CFR  4.7).  provides  that  the  manifest 
shall  consist  of  several  documents. 
Although  a  bill  of  lading  is  not  one  of 
the  required  documents,  information 
from  the  bill  of  lading  is  necessary  to 
complete  documentation  such  as  the 
Cargo  Declaration  (Customs  Form  1302) 
which  forms  peu-t  of  the  manifest. 

The  Cai;go  Decleiration  contains  a 
column  headed  "B/L  Nr."  When  inward 
foreign  cargo  is  being  shipped  by 
container,  each  bill  of  lading  is  to  be 
listed  in  numerical  sequence  under  that 
column  according  to  the  bill  of  lading 
number.  At  present,  the  bill  of  lading 
number  is  assigned  by  the  carrier  or 
issuer  according  to  its  particular  system 
of  internal  controls.  These  systems 
differ  in  complexity  and  sophistication. 
Accordingly,  there  is  no  uniform  method 
by  which  bills  of  lading  are  numbered. 
In  addition,  each  issuer  has  a  different 
system  with  respect  to  the  period  of  time 
before  which  a  bill  of  lading  number  will 
be  used  again. 

For  more  than  3  years.  Customs  has 
had  under  development  a  system  known 
as  the  Automated  Commercial  System 
(ACS).  The  ultimate  goal  of  the  ACS  is 
to  automate  all  phases  of  the  entry 
processing  of  imported  merchandise  into 
a  single  automated  system. 

Customs  is  developing  an  Automated 
Manifest  System  (AMS)  as  an  integral 
module  of  the  ACS.  The  manifest 
module  is,  in  essence,  both  an  imported 
merchandise  inventory  control  system 
and  a  cargo  release  notification  system. 
By  comparing  information  provided  in 
the  manifest  with  automated  Customs 
entry  data.  Customs  will  be  able  to 
make  informed  decisions  with  respect  to 
the  allocation  of  resources  for  the 
inspection  of  merchandise. 

"The  AMS  provides  benefits  to  both 
carriers  and  Customs  by  reducing  cost, 
speeding  the  movement  of  cargo  and 
enhancing  productivity.  For  example, 
faster  notice  of  cargo  discrepancies  can 
be  given.  This  quicker  communication 
can  reduce  transit  times  and  ultimately 
transportation  costs  to  the  consumer. 


Long-term  benefits  are  expected  to 
include  better  utilization  of  equipment 
and  better  staging  of  cargo  for  delivery 
to  consignees  or  their  agents. 

Carriers  may  participate  directly  in 
the  AMS  by  transmitting  manifest  data 
directly  to  Customs  with  their  own 
compatible  automated  system. 
Alternatively,  carriers  may  use  the 
computer  facilities  of  port  authorities,  or 
other  service  centers  which  have 
establish  interface  capability  with 
Customs.  These  users  would  enter  and 
transmit  the  inward  cargo  manifest  data. 
Customs  would  thus  have  inventory  files 
for  these  manifests.  After  analyzing  the 
data.  Customs  would  make  its  decision 
with  respect  to  inspection  and  release  of 
the  merchandise.  The  AMS 
electronically  informs  the  carrier, 
service  center  or  port  authority  when 
the  merchandise  is  authorized  for 
release.  This  electronic  release 
notification  speeds  the  flow  of  cargo. 

AMS  was  designed  to  use  the  bill  of 
lading  number  as  an  identifier  for  the 
processing  of  this  data.  By  focusing  on 
the  bill  of  lading  number,  Customs  can 
track  and  make  decisions  with  respect 
to  the  disposition  of  cargo.  In  order  for 
the  bill  of  lading  identifier  to  function, 
however,  it  is  obviously  essential  that 
each  bill  of  lading  number  refer  uniquely 
to  an  individual  shipment  by  a 
particular  carrier  or  issuer. 

The  proposed  regulation  would 
establish  a  uniform  method  by  which 
carriers  and  other  bill  issuers  would  be 
required  to  number  their  bills  of  lading. 
The  proposed  identifier  is  to  be  12 
characters  in  length.  It  is  proposed  that 
the  first  four  of  these  characters  consist 
of  the  4  character  Standard  Carrier 
Alpha  Code  (SCAC)  asigned  to  that 
carrier  or  isuer  in  the  National  Motor 
Freight  Traffic  Association,  Inc.. 
Directory  of  Standard  Multi-Modal 
Carrier  and  Tariff  Agent  Codes.  The 
SCAC  code  is  considered  to  be  the 
simplest  and  most  easily  utilized  method 
of  recognizing  the  identity  of  the  carrier 
or  other  issuer.  The  next  7  characters 
may  be  either  numerals  or  letters,  or  a 
combination  of  the  two.  The  last 
character  is  to  be  what  is  called  a  'check 
digit",  a  nimieral  which  is  designed  to  be 
used  to  verify  the  validity  of  the 
preceding  digits.  The  method  by  which 
the  check  digit  is  determined  is  set  out 
in  the  Appendix  to  th^s  document. 

To  make  certain  that  the  identifier 
remains  unique,  the  proposed  regulation 
provides  that  the  number  assigned  to  the 
bill  of  lading  shall  not  be  used  by  the 
issuer  for  another  bill  of  lading  for  a 
period  of  10  years  after  issuance. 


Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  J  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch,  Room  2324, 
U.S.  Customs  Service  Headquarters, 
1301  Constitution  Avenue,  NW.. 
Washington,  DC  20229. 

Regulatory  Flexibility  Act 

The  proposal  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  pursuant  to  the 
provisions  of  the  Regulatory  Flexibility 
Act(5U.S.C.601efseg.) 

Executh'e  Order  12291 

The  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified 
by  E.0. 12291.  Accordingly,  no 
regulatory  impact  analysis  is  required. 

Paperwork  Reduction  Act 

This  document  is  subject  to  the 
Paperwork  Reduction  Act  f  1980  (44 
U.S.C.  3501  etseg.).  Accordingly,  a  copy 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
comment  pursuant  to  44  U.S.C.  3504(h). 
Public  comments  relating  to  the 
information  collection  aspects  of  the 
proposal  should  be  addressed  to 
Customs  and  to  the  Office  of 
Management  and  Budget  at  the  address 
set  forth  in  the  ADDRESS  portion  of  this 
document. 

Drafting  Informatioa 

The  principal  author  of  this  document 
was  Myles  B.  Harmon,  Regulations 
Control  Branch,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  4 

Carriers,  Manifest,  Vessels,  Bill  of 
lading. 

Proposed  Amendments 

It  is  proposed  to  amend  Part  4, 
Customs  Regulations  (19  CFR  Part  4),  as 
set  forth  below. 
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PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
Part  4,  would  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66. 1624: 
46  U.S.C  3.  91.  2103.  There  would  be  no 
changes  to  the  specific  authority  citations. 

2.  Section  4.7a  would  be  amended  by 
adding  a  new  paragraph  (c)(2](iii)  to 
read  as  follows: 


§  4.7a    hiward  manifest;  Information 
requirad;  aitcfnativ*  forma. 


(c)  Cargo  Declaration.  •  •  * 

[2)  •  •  * 

(iii)  All  bills  of  lading,  whether  issued 
by  a  carrier,  freight  forwarder,  or  other 
issuer,  shall  contain  a  12  character 
identifier.  The  Hrst  4  characters  shall  be 
the  carrier  or  issuer's  4  digit  Standard 
Carrier  Alpha  Code  (SCAC)  assigned  to 
that  carrier  in  the  National  Motor  i 
Freight  Traffic  Association.  Inc..    I 
Directory  of  Standard  Multi-Modal 
Carrier  and  Tariff  Agent  Codes, 
applicable  supplements  thereto  and 
reissues  thereof.  The  next  7  characters 
may  be  either  numerals  or  letters,  or  a 
combination  thereof.  The  last  character 
shall  be  a  check  digit,  a  uniquely   , 
assigned  numeral  which,  to  insure  | 
validity,  corresponds  with  the  prededing 
11  characters.  The  bill  of  lading  number 
shall  not  be  used  by  carrier,  freight 
forwarder  or  issuer  for  another  bill  of 
lading  for  a  period  of  10  years  after 
issuance. 
Michael  H.  Lane, 
Acting  Commissioner  of  Customs. 

Approved:  October  23, 1967. 
Frands  A.  Keating.  II. 

Assistant  Secretary  of  the  Treasury. 

Note:  This  appendix  will  not  appear  in  the 
code  of  Federal  Regulations. 


Appendix 

Check  Digit  Computation  Formula:  Bill  of 
lading  reference  number  containing 
alphabetic  characters  must  be  transformed  to 
a  numeric  equivalent  prior  to  computing  the 
chedi  digit  The  numeric  equivalent  for  each 
d!phal>etic  character  is  as  follows: 


A  =  l 

1  =  1 

S<=2 

B  =  2 

K  =  2 

T-3 

C  =  3 

L  =  3 

U  =  4 

j  0  =  4 

M  =  4 

V  =  5 

1  E  =  S 

N  =  5 

W  =  6 

1  F  =  6 

0  =  6 

X  =  7 

1  G  =  7 

P  =  7 

Y  =  8 

H  =  8 

Q  =  8 

Z  =  9 

1   1  =  9 

R  =  9 

Example:  Bill  of  lading  number  containing 
carrier  WHKA  would  transform  to  6821  for 
check  digit  computation  purposes. 

a.  Using  bill  of  lading  Rler  code  WHKA 
which  transforms  to  6821  and  a  transaction 
number  0324527  as  an  example,  the  check 
digit  is  computed  as  follows: 

Number  for  which  Check  Digit  will  be 
computed  is  68210324527. 

b.  Start  with  the  units  position  and  multiply 
every  other  position  by  2.  Essentially  all  odd 
positions  will  be  multiplied  by  2. 

Note:  High  order  zeros  are  a  signiHcant 
element  in  the  computation  process  and  must 
be  included  in  the  transaction  number. 

If  the  result  of  the  multiplication  is  greater 
than  9,  add  1  to  the  units  digit  of  the  result 
and  disregard  the  tens  digit. 


7            5 

X  2         X  2 

2            0 

X  2         X  2 

2 

X  2 

6 
X  2 

14            10 
+  1         +1 

4             0 
+  0        +0 

4 
+  0 

12 
+  1 

5   +       1 

+       4+0 

+ 

4 

+       3 

c.  Add  the  results. 

5+1+4+0+4+3=17 

' 

d.  Total  all  even  positions  starting  with  the 
position  adjacent  to  the  unit's  position. 

2+4+3+1+8=18 

e.  Add  the  sums  from  steps  c  and  d. 
17+18=35 

f  Subtract  the  unit's  digit  from  10.  The 
result  is  the  check  digit. 
10-5=5 

g.  Normally,  the  result  of  the  arithmetic  will 
be  a  single  digit.  In  instances  when  the  unit's 
digit  from  the  sum  in  step  e  is  a  0,  the  check 
digit  will  be  0. 

The  resulting  bill  of  lading  number  from 
the  example  would  be  shown  as  follows: 
WHKA-0324527-5 

Note  that  the  example  shows  dashes  "-"  for 
clarity:  however,  the  dashes  are  not  part  of 
the  bill  reference  number  and  would  not  be 
transmitted  to  Customs. 

[PR  Doc.  87-28128  Filed  12-8-87;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  614 

Unemployment  Compensation  for  Ex- 
servicememlMrs 

agency:  Employment  and  Training 

Administration.  Labor. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  proposes  to  amend 
the  regulations  for  implementing  the 
program  of  Unemployment 
Compensation  for  Ex-servicemembers 
(UCX).  Changes  to  the  regulations 
incorporate  statutory  amendments, 
which  change  the  criteria  for 
determining  Federal  service  for  UCX 
purposes,  require  a  4-week  waiting 
period  prior  to  receipt  of  benefits,  and 
limit  to  13  weeks  in  a  single  benefit  year 
the  aggregate  amount  of  benefits 
payable  to  former  uniformed  personnel 
who  completed  their  iiutial  term  of 
service  or  who  were  separated  for 
specified  reasons  prior  to  completing 
their  initial  term  of  service  and  were 
separated  under  honorable  conditions. 
Two  new  provisions  provide  for:  (1)  The 
non-reimbursement  of  UCX  benefits 
improperly  paid  in  cases  where  a  State 
fails  to  use  the  crossmatch  mechanism 
at  the  claims  control  center  designated 
by  the  Department;  and  (2)  States  to 
send  notices  of  nonmonetary 
determinations  after  making  any 
determinations  with  respect  for  UCX 
benefits,  to  the  appropriate  branches  of 
the  Armed  Forces  in  Uie  same  maimer 
that  State  unemployment  insurance 
private  sector  employers  are  given  such 
notices.  The  amendments  are  applicable 
to  weeks  of  unemployment  beginning 
after  October  25. 1982.  and  apply  to 
terminations  of  service  on  or  after  July  1, 
1982,  with  the  exception  that  a  revised 
departmental  interpretation  with  respect 
to  (1)  the  4-week  waiting  period  as 
including  a  State's  1-week  waiting 
period  and  (2)  the  applicability  of  the  13- 
week  benefit  limitation  to  a  single 
benefit  year  takes  effect  with  the 
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issuance  of  a  program  letter  announcing 
such  revised  interpretations.  The 
amendments  also  apply  to  individuals 
separated  from  the  Commissioner  Corps 
of  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  on 
or  after  July  1. 1981. 
DATE:  Written  comments  must  be 
received  by  close  of  btniness  on  January 
8.1988. 

ADDRESS:  Submit  comments  to  Carolyn 
M.  Gotding,  Director,  Unemployment 
Insurance  Service,  U.  S.  Department  of 
Labor.  Room  S-4231,  Frances  Perkins 
Building.  200  Constitution  Ave..  NW.. 
Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT. 
Lorenzo  Roberts,  Group  Chief,  Division 
of  Program  Development  and 
Implementation,  Office  of  Program 
Management,  Unemployment  Insurance 
Service,  Emplojrment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Ave;  NW. 
Washington,  DC  20210,  telephone  (202) 
535-0309  (this  is  not  a  toU-fi-ee  number). 
suppLBKimiRfv  information:  The  UCX 
pro-am  is  financed  by  Federal  funds  to 
furnish  unemployment  benefits  to 
eligible  individuals  who  are  separated 
from  the  Armed  Forces  and  are  unable 
to  obtain  work.  The  program  created  by 
Pub.  L  85-848.  approved  on  August  28. 
1958,  has  been  codified  at  5  U.S.C.  8521- 
8525. 

"This  document  proposes  to  amend  20 
CFR  Part  614  to  implement  statutory 
amendments  to  the  Unemployment 
Compensation  for  Ex-servicemembers 
program. 

Section  201  of  the  Miscellaneous 
Revenue  Act  of  1982  (Pub.  L  97-362.  96 
State.  1728. 1732)  amended  5  U.S.C.  8521. 
which  affects  entitlement  to 
unemployment  compensation  for  ex- 
servicemembers  (UCX)  in  that:  (1)  The 
eligibility  requirements  for  determining 
qualifj'ing  'Tederal  service"  were 
revised;  (2)  an  hidividual  shall  not  be 
entitled  to  compensation  for  any  week 
before  the  fifth  week  beginning  after  the 
week  in  which  the  individual  was 
discharged  or  released:  and  (3)  the 
aggregate  amount  of  compensation 
payable  on  the  basis  of  Federal  military 
service  to  any  individual  with  respect  to 
any  benefit  year  shall  not  exceed  13 
times  the  individual's  weekly  benefit 
amount  for  total  tmemployment.  The 
amendments  to  5  U.S.C.  8521  apply  to 
individuals  separated  from  the  Armed 
Forces  or  the  Commissioned  Corps  of 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  on  or  after  July 
1, 1981,  but  only  with  respect  to  weeks 
of  unemployment  beginning  after 
October  25, 1962.  These  amendments 
require  implementing  changes  in  the 


UCX  regulations,  and  supercede  the 
amendments  to  section  8521  in  1981  (sec. 
2405  of  Pub.  L  97-35)  which  were 
effective  from  August  14, 1981,  through 
October  25. 1982. 

1.  Secdon  614.2,  paragraph  (g),  is 
amended  to  reflect  the  new  "Federal 
service"  criteria  which  affect 
entitlement  for  UCX.  To  meet  these 
criteria,  an  ex-servicemember  separated 
from  service  on  or  after  July  1. 1981. 
must  have  completed  a  full  of  active 
service  in  the  Armed  Forces  or  the 
Commissioned  Corps  of  the  National 
Oceanic  and  Atmospheric 
Administration  and  must  have  been 
discharged  or  released  under  honorable 
conditions.  And,  if  an  officer,  the 
individual  must  not  have  resigned  for 
the  good  of  the  service.  Ex- 
servicemembers  discharged  or  released 
before  completing  their  first  full  term  of 
active  service  will  nevertheless  have  a 
qualifying  period  of  "Federal  military 
service"  if  separated: 

— For  the  convenience  of  the 
Government  under  an  early  release 
program, 

—because  of  medical  disqualification, 
pregnancy,  parenthood,  or  any  service- 
incurred  injury  or  disability, 

— Because  of  hardship,  or 

— Because  of  personaHty  disorders  or 
inaptitude  but  only  if  the  service  was 
continuous  for  365  days  or  more. 

Active  duty  in  reserve  statiis  may 
qualify  as  Federal  military  service  only 
if  such  active  duty  is  continuous  for  180 
days  or  longer. 

2.  New  paragraph  (e)  is  added  to 
§  614.3  to  provide  for  the  period  for 
which  UCX  benefits  will  be  payable 
under  the  new  Act  and  the  effective 
date  of  these  payments.  An  individual  is 
not  entitled  to  UCX  benefits  for  any 
week,  as  defined  by  State  law  for  the 
payment  of  benefits,  before  the  fifth 
week  beginning  after  the  week  in  which 
the  individual  was  discharged  or 
released  from  service. 

3.  Section  614.4,  paragraph  (c),  is 
amended  to  reflect  the  new  maximum 
amotmt  of  UCX  which  shall  be  payable 
to  an  individual  with  respect  to  any 
benefit  year.  The  maximum  amount  of 
UCX  which  shall  be  payable  to  an 
individual  with  respect  to  a  benefit  year 
shall  not  exceed  13  times  the 
individual's  weekly  benefit  amount  (13 
X  WBA)  for  total  unemployment. 

5  U.S.C.  8521(c)(2)  provides  that  the 
aggregate  amount  of  compensation 
payable  based  on  Federal  service  to  any 
individual  with  respect  to  any  benefit 
year  shall  not  exceed  13  times  the 
individual's  weekly  benefit  amount  (13 
X  WBA)  for  total  unemployment. 
Compensation  does  not  have  to  be  paid 
to  be  considered  payable. 


The  same  aggregate  limitation  (13  X 
WBA)  is  interpreted  to  include  regular 
and  Extended  Benefits  (EB).  additional 
compensation,  and  Federal 
Supplemental  Compensation  (FSC)  or 
other  emergency  compensation. 
Therefore,  an  individual  is  not  eligible 
for  more  than  an  aggregate  amount  of 
13  X  WBA,  which  includes  all 
compensable  weeks  payable  since  the 
beginning  of  the  benefit  year  including 
regular,  EB,  additional,  and  FSC 
benefits. 

4.  Section  614.4,  paragraph  (d).  is 
amended  to  reflect  that  the  maximum 
amount  of  UCX  which  shall  be  payable 
to  an  individual  is  changed  as  provided 
in  paragraph  (c)  (as  amended  in  this 
document).  However,  the  determination 
of  the  weekly  amount  of  UCX  payable  to 
an  individual  under  the  UCX  program  is 
not  changed,  and  will  continue  to  be 
determined  under  the  applicable  State 
law,  using  the  applicable  Schedule  of 
Remuneration,  to  be  in  the  same 
amoimt.  on  the  same  terms,  and  subject 
to  the  same  conditions  as  the  State 
unemployment  compensation  which 
would  be  payable  to  the  individual 
under  the  applicable  State  law  if  the 
individual's  Federal  military  service  and 
Federal  military  wages  assigned  or 
transferred  under  Part  614  to  the  State 
had  been  included  as  employment  and 
wages  covered  by  the  State  law. 

5.  The  heading  of  §  614.6  is  revised 
and  paragraphs  (a),  (d)  and  (e)  of  that 
same  section  are  revised  to  delete 
references  to  the  Veterans 
Administration  since  that  agency  is  no 
longer  required  to  make  findings  under 
the  amendments  in  Pub.  L  97-362. 
Paragraph  (d)  is  also  revised  to  provide 
for  States  to  send  notices  of 
nonmonetary  determinations  after 
making  any  determination  with  respect 
for  UCX  benefits  to  the  appropriate 
branches  of  the  Armed  Forces  in  the 
same  manner  that  State  unemployment 
insurance  private  sector  employers  are 
given  such  notices.  Paragraph  (g)  is  also 
revised  to  add  new  text  and  add  a 
reference  to  Appendix  B  of  this  Part. 

6.  Section  614.15  is  amended  to  add  a 
new  paragraph  (e)  to  provide  for  the 
non-reimbursement  of  UCX  benefit 
payments  improperly  paid  by  any  State 
which  advertently  fails  to  use  the 
crossmatch  mechanism  at  the  claims 
control  center  designated  by  the 
Department. 

7.  Section  614.21,  paragraph  (a),  is 
amended  to  add  a  new  paragraph  (5)  to 
include  the  narrative  reason  or  other 
reason  given  for  separation  on  the 
appropriate  military  document  as  a  final 
and  conclusive  finding  for  all  purposes 
of  die  UCX  Program. 
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8.  Section  614.21.  paragraph  (b),  is 
amended  to  reflect  that  under  the 
amendments  a  separation  must  be  under 
honorable  conditions  to  qualify  as 
Federal  military  service,  since  under  the 
provisions  of  amended  section  8521  a 
separation  under  other  than  honorable 
conditions  is  now  a  bar  to  UCX 
eligibility.  The  hea^ng  is  also  changed 
to  reflect  the  changes  in  the  law. 

9.  Part  614  is  amended  by  removing 
S§  614.23  and  614.24  because  the 
amendments  in  Pub.  L  97-S62  eliminate 
the  need  for  Veterans  Administration 
adjudications.  | 

la  Section  614.25  is  amended  to  ' 
delete  any  reference  to  the  Veterans 
Administration  since  that  agency  is  no 
longer  required  to  make  adjudications 
as  a  result  of  the  amendments  in  Pub.  L 
97-362.  It  is  redesignated  S  614.23.  , 

11.  Section  614.26  is  amended  to 
delete  the  reference  to  the  Veterans 
Administration  and  is  redesignated 
S  614.24.  I 

12.  Section  614.27  is  amended  to  ' 
delete  the  reference  to  the  Veterans 
Administration  and  is  redesignated 
S  614.25. 

13.  Other  technical  and  conforming 
changes  are  made  in  Part  614. 

(hiote:  The  provisions  in  this  document 
relating  to  the  4-week  waiting  period  and  the 
maximum  l>enerit8  payable  in  any  benefit 
year  differ  from  guidance  previously 
furnished  to  the  States  in  other  issuances.) 

Classification — Executive  Order  12291 

This  proposed  rule  is  not  classifled  as 
a  "major  rule"  under  Executive  Order 
12291  on  Federal  Regulations,  because  it 
is  not  likely  to  result  in  (1)  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based  I 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 


Faperworic  Reduction 

The  proposed  rule  in  this  document 
will  not  increase  the  Federal  paperwork 
burden  on  the  private  or  public  sectors 
under  the  Paperwork  Reduction  Act  and 
Executive  Order  12291.  The  reason  for 
such  certification  is  that  this  proposed 
rule  only  implements  amendments  to  an 
individual  entitlement  program  and  will 
only  affect  individuals  applying  for 
benefits  under  the  Unemployment 
Compensation  far  Ex-servicemembers 
program. 


Regulatory  Flexibility  Act 

The  proposed  rule  will  have  no 
"significant  economic  impact  on  a 
substantial  number  of  small  entities" 
within  the  meaning  of  section  3(a]  of  the 
Regulatory  Flexibility  Act.  Pub.  L  96- 
354,  Vl  Stat.  1164  (5  U.S.C.  605(b)).  The 
Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  ei^ect. 
This  conclusion  is  reached  because  this 
rule  only  implements  amendments  to  an 
individual  entitlement  program.  The  rule 
guides  States  in  the  administration  of 
the  UCX  Program  and  neither 
individuals  nor  the  States  are  small 
entities  as  defined  in  the  Act. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

List  of  Subjects  in  20  CFR  Part  614 

Unemployment  compensation  for  ex- 
servicemembers  (UCX),  Unemployment 
compensation. 

Words  of  Issuance 

For  the  reasons  set  out  in  the 
preamble.  Part  614  of  Chapter  V  of  Tide 
20  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  614— UNEMPLOYMENT 
COMPENSATION  FOR  EX- 
SERVICEMEMBERS 

1.  The  authority  citation  for  Part  614  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  8508:  Secretary's  Order 
No.  4-75  (40  FR  18515). 

2.  The  table  of  contents  for  20  CFR 
Part  614  is  amended  by  revising  S  614.6. 
Subpart  C  (S§  614.20  through  614.25)  and 
adding  Appendicies  A,  B,  and  C  to  read 
as  follows: 

Sul>part  B— Administration  of  UCX  Program 

Sec. 

•  *  •  •  • 

614.8    Determinations  of  entitlement;  notices 
to  Individual  and  Federal  military 
agency. 


Subpart  C— Responsit>ilities  of  Federal 
Military  Agencies  and  State  Agencies 

Sec 

614.20  Information  to  ex-servicemembers. 

614.21  Findings  of  Federal  military  agency. 

614.22  Correcting  Federal  findings. 

614.23  Finality  of  findings. 

614.24  Furnishing  other  information. 

614.25  Liaison  with  Department. 
Appendix  A  to  Part  614 — Standard  for  Claim 

Filing,  Claimant  Reporting,  fob  Finding, 

and  Employment  Services. 
Appendix  B  to  Part  614 — Standard  for  Claim 

Determinations — Separation  Information. 
Appendix  C  to  Part  614— Standard  for  Fraud 

and  Overpayment  Detectioa 


3.  Paragraph  (a)  of  S  614.1  is  revised  to 
read  as  follows: 

§  614.1    Purposs  and  application. 

(a)  Purpose.  Subchapter  II  of  chapter 
85,  tide  5  of  the  United  States  Code  (5 
U.S.C.  8521-8525),  as  amended  by  sec 
201  of  Pub.  L  97-362.  96  Stat.  1732, 
provides  for  a  permanent  program  of 
unemployment  compensation  for 
unemployed  individuals  separated  from 
the  Armed  Forces.  The  unemployment 
compensation  provided  for  in 
Subchapter  II  is  hereinafter  referred  to 
as  Unemployment  Compensation  for  Ex- 
servicemembers,  or  UCX.  The 
regulations  in  this  part  are  issued  to 
implement  the  UCX  Program. 

4.  Section  614.1  is  amended  by  adding 
at  the  end  of  paragraph  (d)(6)  the 
reference  to  OMB  control  number  1205- 
0163  to  read  as  follows: 

*        •        *        *        • 

(d)  •  •  • 
(6)  •  •  * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1205-0163). 

5.  Paragraph  (g)  of  S  614.2  is  revised  to 
read  as  follows: 

§614.2    Doflnitionsoftorm*. 

***** 

(g)(1)  "Federal  military  service" 
means  active  service  (not  including 
active  duty  in  a  reserve  status  unless  for 
a  continuous  period  of  180  days  or  more) 
in  the  Armed  Forces  or  the 
Conunissioned  Corps  of  the  National 
Oceanic  and  Atmospheric 
Administration  if  with  respect  to  that 
service — 

(1)  The  individual  was  discharged  or 
released  under  honorable  conditions 
(and,  if  an  offlcer,  did  not  resign  for  the 
good  of  the  service);  and 

(ii)(A)  The  individual  was  discharged 
or  released  after  completing  his  flrst  full 
term  of  active  service  which  the 
individual  initially  agreed  to  serve,  or 

(B)  The  individual  was  discharged  or 
released  before  completing  such  term  of 
active  service — 

[1)  For  the  convenience  of  the 
Government  under  an  early  release 
program, 

[2]  Because  of  medical 
disqualiflcation,  pregnancy,  parenthood, 
or  any  service-incurred  injury  or 
disability, 

[3]  Because  of  hardship,  or 

(4)  Because  of  personality  disorders  or 
inaptitude  but  only  if  the  service  was 
continuous  for  365  days  or  more. 

(2)  This  amendment  to  5  U.S.C.  8521 
applies  to  individuals  separated  from 
the  Armed  Forces  and  the 
Commissioned  Corps  of  the  National 


Oceanic  and  Atmospheric 
Administration  (NOAA)  on  or  after  July 
1, 1981,  but  only  with  respect  to  weeks 
of  imemplojrment  beginning  after 
October  25, 1982.  The  1981  amendment 
to  5  U.S.C.  8521  (sec.  2405  of  Pub.  L.  97- 
35)  applied  for  the  period  from  August 
14, 1981  to  October  25, 1982. 
***** 

6.  Section  614.3  is  amended  by  striking 
the  word  "and"  at  the  end  of  paragraph 
(c)  of  such  section,  by  inserting  ";  and  " 
in  lieu  of  the  period  at  the  end  of 
paragraph  (d)  of  such  section,  and  by 
adding  new  paragraph  (e)  to  such 
section  to  read  as  follows: 

§614.3    EligiMiity  requirements  for  UCX. 
***** 

(e)  The  first  week  of  tmemployment 
for  which  a  payment  of  UCX  is  claimed 
is  not  a  week  earlier  than  the  fifth  week 
beginning  after  the  week  in  which  the 
individual  was  discharged  or  released 
from  service. 

7.  Paragraphs  (c)  and  (d)  of  §  614.4  are 
revised  to  read  as  follows: 

§  614.4    Weeldy  and  maximum  iteneflt 
amounts. 


(c)  Maximum  amount  The  maximum 
amount  of  compensation  which  shall  be 
payable  under  the  Act  and  Uiis  Part  614 
to  an  individual  with  respect  to  any 
benefit  year  established  after  separation 
from  Federal  military  service  shall  not 
exceed  13  times  the  individual's  weekly 
benefit  amount  (13  x  WBA)  for  total 
unemployment,  and  the  term 
"compensation"  as  used  in  this 
paragraph  includes  all  regular, 
additional,  emergency,  and  extended 
compensation  (as  defined  in  S  614.2(q)) 
payable  to  the  individual  with  respect  to 
such  benefit  year. 

(d)  Computation  rule.  The  weekly  and 
maximum  amounts  of  UCX  payable  to 
an  individual  imder  the  UCX  Program 
shall  be  determined  under  the 
applicable  State  law  to  be  in  the  same 
amount,  on  the  same  terms,  and  subject 
to  the  same  conditions  as  the  State 
unemployment  compensation  which 
would  be  payable  to  the  individual 
under  the  applicable  State  law  if  the 
individual's  Federal  military  service  and 
Federal  military  wages  assigned  or 
transferred  under  this  part  to  the  State 
had  been  included  as  employment  and 
wages  covered  by  that  State  law, 
subject  to  the  use  of  the  applicable 
Schedule  of  Remuneration  and  the 
limitation  on  the  maximum  UCX 
payable  as  set  forth  in  paragraph  (c)  of 
this  section. 

8.  Paragraph  (c)  of  §  614.5  is  revised  to 
read  as  follows: 


§614.5    Claims  for  UCX. 

***** 

(c)  Secretary's  standard.  The 
procedures  for  reporting  and  filing 
claims  for  UCX  and  waiting  period 
credit  shall  be  consistent  with  this  Part 
614  and  the  Secretary's  "Standard  for 
Claim  Filing.  Claimant  Reporting,  Job 
Finding  and  Employment  Services"  in 
the  Employment  Security  Manual,  Part 
V,  sections  5000-5004  (Appendix  A  of 
this  part). 

9.  The  heading  of  §  614.6  is  revised 
and  paragraphs  (a),  (d).  (e)(1)  and  (g)  of 
that  same  section  are  revised  to  read  as 
follows: 

§  614.6    Determinations  of  entitlement; 
notices  to  Individual  and  Federal  military 
agency. 

(a)  Determinations  of  first  claim. 
Except  for  findings  of  a  Federal  military 
agency  and  the  applicable  Schedule  of 
Remuneration  which  are  final  and 
conclusive  under  §  614.23,  the  State 
agency  whose  State  law  applies  to  an 
individual  under  §  614.8  shall,  promptly 
upon  the  filing  of  a  first  claim  for  UCX, 
determine  whether  the  individual  is 
otherwise  eligible,  and,  if  the  individual 
is  found  to  be  eligible,  the  individual's 
benefit  year  and  the  weekly  and 
maximum  amounts  of  UCX  payable  to 
the  individual. 


(d)  Notices  to  individual  and  Federal 
military  agency.  (1)  The  State  agency 
promptly  shall  give  notice  in  writing  to 
the  individual  of  any  determination  or 
redetermination  of  a  first  claim,  and, 
except  as  may  be  authorized  under 
paragraph  (g)  of  this  section,  of  any 
determination  or  redetermination  of  any 
weekly  claim  which  denies  UCX  or 
waiting  period  credit  or  reduces  the 
weekly  amount  or  maximum  amount 
initially  determined  to  be  payable.  Each 
notice  of  determination  or 
redetermination  shall  include  such 
information  regarding  the  determination 
or  redetermination  and  notice  of  right  to 
reconsideration  or  appeal,  or  both,  as  is 
furnished  with  written  notices  of 
determinations  and  redeterminations 
with  respect  to  claims  for  State 
unemployment  compensation.  Such 
notice  shall  include  the  findings  of  any 
Federal  military  agency  utilized  in 
making  the  determination  or 
redetermination,  and  shall  inform  the 
individual  of  the  finality  of  Federal 
findings  and  the  individual's  right  to 
request  correction  of  such  findings  as  is 
provided  in  §  614.22. 

(2)  A  copy  of  any  notice  furnished  to 
an  individual  under  paragraph  (d)(1)  of 
this  section  shall  also  be  sent  to  each 
Federal  military  agency  for  which  the 
individual  performed  Federal  military 


service  during  the  appropriate  base 
period,  together  with  notice  of  appeal 
rights  of  the  Federal  military  agency 
under  the  State  law  provisions 
applicable  to  chargeable  employers. 

(e)  Obtaining  information  for  claim 
determinations.  (1)  Information  required 
for  the  determination  ef  claims  for  UCX 
shall  be  obtained  by  iie  State  agency 
from  claimants,  employers,  and  others, 
in  the  same  manner  as  information  is 
obtained  for  claim  purposes  under  the 
applicable  State  law,  but  Federal 
military  findings  shall  be  obtained  from 
military  documents,  the  applicable 
Schedule  of  Remuneration,  and  from 
Federal  military  agencies  as  prescribed 
in  §§  614.21  through  614.24. 

(g)  Secretary's  standard.  The 
procedures  for  making  determinations 
and  redeterminations,  and  furnishing 
written  notices  of  determinations, 
redeterminations,  and  rights  of  appeal  to 
individuals  applying  for  UCX  and  to 
appropriate  Federal  military  agencies 
shall  be  consistent  with  this  Part  614 
and  the  Secretary's  "Standard  for  Claim 
Determinations — Separation 
Information"  in  the  Employment 
Security  Manual,  Part  V,  sections  6010- 
6015  (Appendix  B  of  this  part). 

10.  Paragraph  (i)  of  §  614.11  is  revised 
to  read  as  follows: 

§  614.1 1    Overpayments;  penalties  for 
fraud. 

***** 

(i)  Fraud  detection  and  prevention. 
Provisions  in  the  procedures  of  each 
State  with  respect  to  detection  and 
prevention  of  fraudulent  overpayments 
of  UCX  shall  be,  as  a  minimum, 
commensurate  with  the  procedures 
adopted  by  the  State  with  respect  to 
State  unemployment  compensation  and 
consistent  with  this  Part  614  and  the 
Secretary's  "Standard  for  Fraud  and 
Overpayment  Detection"  in  the 
Employment  Security  Manual,  Part  V, 
sections  7510-7151  (Appendix  C  of  this 
part). 

11.  Section  614.15  is  amended  by 
adding  at  the  end  thereof  a  new 
paragraph  (e)  to  read  as  follows: 

§  614.15    Payments  to  States. 

***** 

(e)  Non-reimbursement  of  benefits. 
Notwithstanding  any  other  provision  in 
these  regulations,  the  Federal 
Government  shall  not  be  obligated  to 
reimburse  a  State  for  UCX  benefits 
improperly  paid  if  that  State,  without  the 
Department's  prior  approval,  fails  to  use 
the  crossmatch  mechanism  at  the  claims 
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control  center  designated  by  the 
Department. 

12.  Section  S14.21  is  amended  by 
revising  paragraphs  (a)  introductory 
text  (a)  (1).  (3).  (4)  and  (b).  and  by 
adding  paragraph  (a)(5)  to  read  as 
follows: 

§  614.21    Rndngt  of  Fcdaral  milTtary 


(a)  Findings  of  Federal  military^ 
agency,  biformation  contained  in  a 
military  document  furnished  to  an  ex- 
servicemember  shall  constitute  Endings 
to  which  9  614.23  applies  as  to: 

(1)  Whether  the  individual  has 
performed  Federal  military  service  as 
defined  in  S  614.2(g);  i 

•  *  *  *  «  I 

(2)  *  *  * 

(3)  The  type  of  discharge  or  release 
terminating  the  period  of  Federal 
military  service; 

(4)  The  individual's  pay  grade  at  the 
time  of  discharge  or  release  from  I 
Federal  military  service:  and         I 

(5)  The  narrative  reason  or  other 
reason  for  separation  from  Federal 
military  service.  I 

(b)  Discharges  not  under  honorable 
conditions.  A  military  document  which 
shows  that  an  individual's  discharge  or 
release  was  not  "honorable"  or  "under 
honorable  conditions"  shall  also  be  a 
finding  to  which  §  614.23  applies. 

§§  614^  and  614^4    [Ramoved] 

13.  Part  614  is  amended  by  removing 
§§614.23  and  614.24. 


§614.25    [Radaaignatadaaf  614.23  and 
Ravlaad] 

14.  Section  614.25  is  redesignated 
§  614.23,  and  is  revised  to  read  as 
follows: 

§614.23    FlnaMy  of  findings. 

The  findings  of  a  Fedeal  military 
agency  referred  to  in  §§  614.21  and 
614.22,  and  the  Schedules  of 
Remuneration  issued  by  the  Department 
pursuant  to  the  Act  and  §  614.12,  shall 
be  final  and  conclusive  for  all  purposes 
of  the  UCX  Program,  including  appeal 
and  review  pursuant  to  §  614.7  or 
S  614.17.  I 

§614.26    [Radaaignaaon  aa  §  614.24  and 
Amandad] 

15.  Section  614.26  is  redesignated 
§  614.24,  and  paragraph  (a)  of  such 
section  is  revised  to  read  as  follows: 

§  614.24    Fumlahlng  otttar  Informatioa 

(a)  Additional  information.  In  addition 
to  the  information  required  by  §  §  614.21 
and  614.22.  a  Federal  militiary  agency 
shall  furnish  to  a  State  agency  or  the 
Department,  within  the  time  requested. 


any  information  which  it  is  not 
otherwise  prohibited  from  releasing  by 
law,  which  the  Department  determines 
is  necessary  for  the  administration  of 
the  UCX  Program. 
***** 

§614^7    [Redeaignatadaa§614JISand 
Ravtoad] 

16.  Section  614.27  is  redesignated 
S  614.25  and  is  revised  to  read  as 
follows: 

§614.25    Ualaon  wKh  Oapartmant 

To  facilitate  the  Department's 
administration  of  the  UCX  program, 
each  Federal  military  agency  shall 
designate  one  or  more  of  its  officials  to 
be  the  liaison  with  the  Department.  Each 
Federal  military  agency  will  inform  the 
Department  of  its  designation(s]  and  of 
any  change  in  a  designation. 

17.  Appendices  A,  B,  and  C  to  Part  614 
are  added  to  read  as  follows: 

Appendix  A  To  Part  614 — Standard  for 
Claim  Filing,  Claimant  Reporting,  Job 
Finding,  and  Employment  Services 

Employment  Security  Manual  (Port  V, 
Sections  5000-5004) 

5000-5099    aaims  Filing 

5000    Standard  for  Claim  Filing, 
Claimant  Reporting,  Job  Finding,  and 
Employment  Services 

A.  Federal  law  requirements.  Section 
3304(a)(1)  of  the  Federal  Unemployment 
Tax  Act  and  section  303(a)(2)  of  the 
Social  Security  Act  require  that  a  State 
law  provide  for 

Payment  of  unemployment  conpensation 
solely  through  public  employment  offices  or 
such  other  agencies  as  the  Secretary  may 
approve. 

Section  3304(aK4)  of  the  Federal 
Unemployment  "Tax  Act  and  section 
303(a)(5)  of  the  Social  Security  Act 
require  that  a  State  law  provide  for: 

Expenditure  of  aU  money  withdrawn  from 
an  unemployment  fund  of  such  State,  in  the 
payment  of  unemployment 
compensation  *  *  *. 

Section  303(a)(1)  of  the  Social  Security 
Act  requires  that  the  State  law  provide 
for 

Such  methods  of  administration  *  *  *  as 
are  found  by  the  Secretary  to  be  reasonably 
calculated  to  insure  full  payment  of 
unemployment  compensation  when  due. 

B.  Secretary's  interpretation  of  federal 
law  requirements 

1.  The  Secretary  interprets  section 
3304(a)(1)  of  the  Federal  Unemployment 
Tax  Act  and  section  303(a)(2)  of  the' 
Social  Security  Act  to  require  that  a 
State  law  provide  for  payment  of 
unemployment  compensation  solely 


through  public  employment  offices  or 
claims  offices  administered  by  the  State 
employment  ■ectuity  agency  if  such 
agency  provides  for  sudi  coordination  in 
the  operatians  of  its  pubHc  employment 
offices  and  claims  offices  as  will  insure 
(a)  the  payment  of  benefits  only  to 
individuals  who  are  unemployed  and 
who  are  able  to  work  and  available  for 
work,  and  (b)  that  individuals  claiming 
unemployment  compensation 
(claimants)  are  affwded  such  placement 
and  other  employment  services  as  are 
necessary  and  appropriate  to  return 
them  to  suitable  work  as  soon  as 
possible. 

2.  The  Secretary  interprets  all  the 
above  sections  to  require  that  a  State 
law  provide  for: 

a.  Such  contact  by  claimants  with 
public  employment  offices  or  claims 
offices  or  bodi.  (1)  as  will  reasonably 
insure  the  payment  of  unemployment 
compensation  only  to  individuals  who 
are  unemployed  and  who  are  able  to 
work  and  available  for  work,  and  (2) 
that  claimants  are  afforded  such 
placement  and  other  employment 
services  as  are  necessary  and 
appropriate  to  facilitate  their  return  to 
suitable  work  as  soon  as  possible;  and 

b.  Methods  of  administration  which 
do  not  unreasonably  Umit  the 
opportunity  of  individuals  to  establish 
their  right  to  unemployment 
compensation  due  under  such  State  law. 

5001    Claim  Filing  and  Claimant 
Reporting  Requirements  Designed  to 
Satisfy  Secretary's  Interpretation 

A.  Claim  filing — total  or  part-total 
unemployment 

1.  Individuals  claiming  unemployment 
compensation  for  total  or  part-total 
unemployment  are  required  to  file  a 
claim  weekly  or  biweekly,  in  person  or 
by  mail,  at  a  public  employment  office 
or  a  clams  office  (these  terms  include 
offices  at  itinerant  points)  as  set  forth 
below. 

2.  Except  aa  provided  in  paragraph  3. 
a  claimant  is  required  to  file  in  person: 

a.  His  new  claim  with  respect  to  a 
benefit  year,  or  his  continued  claim  for  a 
waiting  week  or  for  his  first 
compensable  week  unemployment  in 
such  year,  and 

b.  Any  other  claim,  when  requested  to 
do  so  by  the  claims  personnel  at  the 
office  at  which  he  files  his  claims(s) 
because  questions  about  his  right  to 
benefits  are  raised  by  circumstances 
such  as  the  following: 

(1)  The  conditions  or  circumstances  of 
his  separation  from  employment; 

(2)  "The  claimant's  answers  to 
questions  on  mail  claim(s)  indicated  that 
he  may  be  unable  to  work  or  that  there 
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may  be  undue  restrictions  on  his 
availability  for  work  or  that  his  search 
for  work  may  be  inadequate  or  that  he 
may  be  disqualified: 

(3)  The  claimant's  answers  to 
questions  on  mail  claims  create 
uncertainty  about  his  credibility  or 
indicate  a  lack  of  understanding  of  the 
applicable  requirements;  or 

(4)  The  claimant's  record  shows  that 
he  has  previously  filed  a  fraudulent 
claim. 

In  such  circumstances,  the  claimant  is 
required  to  continue  to  file  claims  in 
person  each  week  (or  biweekly)  imtil  the 
State  agency  determines  that  filing 
claims  in  person  is  no  longer  required 
for  the  resolution  of  such  questions. 

3.  A  claimant  must  be  permitted  to  file 
a  claim  by  mail  in  any  of  the  following 
circumstances: 

a.  He  is  located  in  an  area  requiring 
the  expenditure  of  an  unreasonable 
amount  of  time  or  money  in  traveling  to 
the  nearest  faciUty  established  by  the 
State  agency  for  filing  claims  in  person; 

b.  Conditions  make  it  impracticable 
for  the  agency  to  take  claims  in  person; 

c.  He  has  returned  to  full-time  work 
on  or  before  the  scheduled  date  for  his 
filing  a  claim,  unless  the  agency  makes 
provision  for  in-person  filing  at  a  time 
and  place  that  does  not  interfere  with 
his  employment; 

d.  The  agency  finds  that  he  has  good 
cause  for  failing  to  file  a  claim  in  person. 

4.  A  claimant  who  has  been  receiving 
benefits  for  partial  unemployment  may 
continue  to  file  claims  as  if  he  were  a 
partially  unemployed  worker  for  the  first 
four  consecutive  weeks  of  total  or  part- 
total  unemployment  immediately 
following  his  period  of  partial 
unemployment  so  long  as  he  remains 
attached  to  his  regular  employer. 

B.  Claim  filing— partial 
unemployment.  Each  individual  claiming 
unemployment  compensation  for  a  week 
(or  other  claim  period)  during  which, 
because  of  lack  of  work,  he  is  working 
less  than  his  normal  customary  full-time 
hours  for  his  regular  employer  and  is 
earning  less  than  the  earnings  limit 
provided  in  the  State  law,  shall  not  be 
required  to  file  a  claim  for  such  week  or 
other  claim  period  earlier  than  2  weeks 
from  the  date  that  wages  are  paid  for 
such  claim  period  or,  if  a  low  earnings 
report  is  required  by  the  State  law,  from 
the  date  the  employer  furnished  such 
report  to  the  individual.  State  agencies 
may  permit  claims  for  partial 
unemployment  to  be  filed  either  in 
person  or  by  mail,  except  that  in  the 
circumstances  set  forth  in  section  A  3. 
filing  by  mail  must  be  permitted,  and  in 
the  circumstances  set  forth  in  section  A 
2  by,  filing  in  person  may  be  required. 


5002    Requirement  for  Job  Finding, 
Placement,  and  other  Employment 
Services  Designed  to  Satisfy  Secretary's 
Interpretation 

A.  Claims  personnel  are  required  to 
assure  that  each  claimant  is  doing  what 
a  reasonable  individual  in  his 
circumstances  would  do  to  obtain 
suitable  work. 

B.  In  the  discretion  of  the  State 
agency: 

1.  The  claims  personnel  are  required 
to  give  each  claimant  such  necessary 
and  appropriate  assistance  as  they 
reasonably  can  in  finding  suitable  work 
and  at  their  discretion  determine  when 
more  complete  placement  and 
employment  services  are  necessary  and 
appropriate  for  a  claimant;  and  if  they 
determine  more  complete  services  are 
necessary  and  appropriate,  the  claims 
personnel  are  to  refer  him  to 
employment  service  personnel  in  the 
public  employment  office  in  which  he 
has  been  filing  claim(s),  or,  if  he  has 
been  filing  in  a  claims  office,  in  the 
public  employment  office  most 
accessible  to  him;  or 

2.  All  placement  and  employment 
services  are  required  to  be  afforded  to 
each  claimant  by  employment  service 
personnel  in  the  public  employment 
office  most  accessible  to  him.  in  which 
case  the  claims  personnel  in  the  office  in 
which  the  claimant  files  his  claim  are  to 
refer  him  to  the  employment  service 
personnel  when  placement  or  other 
employment  services  are  necessary  and 
appropriate  for  him. 

C.  The  personnel  to  whom  the  State 
agency  assigns  the  responsibilities 
outlined  in  paragraph  B  above  are 
required  to  give  claimants  such  job- 
finding  assistance,  placement,  and  other 
employment  services  as  are  necessary 
and  appropriate  to  facilitate  their  return 
to  suitable  work  as  soon  as  possible. 

In  some  circumstances,  no  such 
services  or  only  Umited  services  may  be 
required.  For  example,  if  a  claimant  is 
on  a  short-term  temporary  layoff  with  a 
fixed  return  date,  the  only  service 
necessary  and  appropriate  to  be  given  to 
him  during  the  period  of  the  layoff  is  a 
referral  to  suitable  temporary  work  if 
such  work  is  being  performed  in  the 
labor  market  area. 

Similarly,  claimants  whose 
unemployment  is  caused  by  a  labor 
dispute  presumably  will  return  to  work 
widi  their  employer  as  soon  as  the  labor 
dispute  is  settled.  They  generally  do  not 
need  services,  nor  do  individuals  in 
occupations  where  placement 
customarily  is  made  by  other  nonfee 
charging  placement  facilities  such  as 
unions  and  professional  associations. 


Claimants  who  fall  within  the  classes 
which  ordinarily  would  require  limited 
services  or  no  services  shall,  if  they 
request  placement  and  employment 
services,  be  afforded  such  services  as 
are  necessary  and  appropriate  for  them 
to  obtain  suitable  work  or  to  achieve 
their  reasonable  employment  goals. 

On  the  other  hand,  a  claimant  who  is 
permanently  separated  from  his  job  is 
likely  to  require  some  services.  He  may 
need  only  some  direction  in  how  to  get  a 
job;  he  may  need  placement  services  if 
he  is  in  an  occupation  for  which  there  is 
some  demand  in  the  labor  market  area; 
if  his  occupation  is  outdated,  he  may 
require  counseling  and  referral  to  a 
suitable  training  course.  The  extent  and 
character  of  the  services  to  be  given  any 
particular  claimant  may  change  with  the 
length  of  his  unemployment  and  depend 
not  only  on  his  own  circumstances  and 
conditions,  but  also  on  the  condition  of 
the  labor  market  in  the  area. 

D.  Claimants  are  required  to  report  to 
employment  service  personnel,  as 
directed,  but  such  personnel  and  the 
claims  personnel  are  required  to  so 
arrange  and  coordinate  the  contacts 
required  of  a  claimant  as  not  to  place  an 
um-easonable  burden  on  him  or 
imreasonably  limit  his  opportimity  to 
establish  his  rights  to  compensation.  As 
a  general  rule,  a  claimant  is  not  required 
to  contact  in  person  claims  personnel  or 
employment  service  personnel  more 
frequently  than  once  a  week,  unless  he 
is  directed  to  report  more  frequently  for 
a  specific  service  such  as  referral  to  a 
job  or  a  training  course  or  counseling 
which  cannot  be  completed  in  one  visit. 

E.  Employment  service  personnel  are 
required  to  report  promptly  to  claims 
personnel  in  die  office  in  which  the 
claimant  files  his  claim(s):  (1)  His  failure 
to  apply  for  or  accept  work  to  which  he 
was  referred  by  such  personnel  or  when 
known,  by  any  other  nonfee-charging 
placement  facility  such  as  a  union  or  a 
professional  association;  and  (2)  any 
information  which  becomes  available  to 
it  that  may  have  a  bearing  on  the 
claimant's  ability  to  work  or  availability 
for  work,  or  on  the  suitability  of  work  to 
which  he  was  referred  or  which  was 
offered  to  him. 

5004    Evaluation  of  Alternative  State 
Provisions.  If  the  State  law  provisions 
do  not  conform  to  the  "suggested  State 
law  requirements"  set  forth  in  sections 
5001  and  5002.  but  the  State  law 
contains  alternative  provisions,  the 
Manpower  Administrator,  in 
collaboration  with  the  State  agency,  will 
study  the  actual  or  anticipated  affect  of 
the  alternative  provisions.  If  the 
Manpower  Administrator  concludes  that 
the  alternative  provisions  satisfy  the 
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requirements  of  the  Federal  law  as 
construed  by  the  Secretary  (see  section 
5000  Bl  he  will  so  notify  the  State 
agency.  If  he  does  not  so  conclude,  he 
will  submit  the  matter  to  the  Secretary. 
If  the  Secretary  conchides  that  the 
altemabve  provisions  satisfy  such 
requirements,  the  State  agency  will  be 
so  notified.  If  the  Secretary  concludes 
that  there  is  a  question  as  to  whether 
the  alternative  provisions  satisfy  such 
requirements,  the  State  agency  will  be 
advised  that  unless  the  State  law 
provisions  are  appropriately  revised,  a 
notice  of  hearing  will  be  issued  as 
required  by  the  Code  of  Federal 
Regulations,  title  20,  §  601.3. 

Appendix  B  to  Part  614— Standard  for 
Claim  Detenninadons — Separation 
information 

Employment  Security  Manual  (Part  V. 
Sections  6010-6015) 

6010-6019    Standard  for  Claim 
Determinations — Separation 
Information 

8010    Federal  Law  Requirements. 
Section  303(a)(1)  of  the  Social  Security 
Act  requires  that  a  State  law  include 
provision  for 

Such  methods  of  administration  ...  as  are 
found  by  the  Secretary  to  be  reasonably 
calculated  to  insure  full  payment  of 
uneiDpioyment  compensation  when  due. 

Section  303(a](3]  of  the  Social  Security 
Act  requires  that  a  State  law  include 
provision  for 

Opportunity  for  a  fair  hearing  before  an 
impartia]  tribunal,  for  all  individuals  whose 
claims  for  unemploynient  compensation  are 
denied. 

Section  3304(a)(4]  of  the  Federal 
Unemployment  Tax  Act  and  section 
303(a)(5)  of  the  Social  Security  Act 
requires  that  a  State  law  include 
provision  for: 

Expenditure  of  all  money  vvithdrawn  from 
an  unemployment  fur>d  of  such  State,  in  the 
payment  of  unemployment 
compensation  •  *  • 

Section  3306(h)  of  the  Federal 
Unemployment  Tax  Act  deBnes 
"compensation"  as  "cash  benefits 
payable  to  individuals  with  respect  to 
their  unemployment." 

6011    Secretary's  Interpretation  of 
Federal  Law  Requirements.  The 
Secretary  interprets  the  above  sections 
to  require  that  a  State  law  include 
provisions  which  will  insure  that: 

A.  Individuals  who  may  be  entitled  to 
unemployment  compensation  are 
furnished  such  information  as  will 
reasonably  afford  them  an  opportunity 
to  know,  establish,  and  protect  their 
rights  under  the  unemployment 
compensation  law  of  such  State,  and 


B.  The  State  agency  obtains  and 
records  in  time  for  the  prompt 
determination  and  review  of  benefit 
claims  such  information  as  will 
reasonably  insure  the  payment  of 
benefits  to  individuals  to  whom  benefits 
are  due. 

8012  Criteria  for  Review  of  State 
Law  Conformity  with  Federal 
Requirements 

In  determining  the  conformity  of  a. 
State  law  with  the  above  requirements 
of  the  Federal  Unemployment  Tax  Act 
and  the  Social  Security  Act  as 
interpreted  by  the  Secretary,  the 
following  criteria  will  be  applied: 

A.  Is  it  required  that  individuals  who 
may  be  entitled  to  unemployment 
compensation  be  furnished  such 
information  of  their  potential  rights  to 
benefits,  including  the  manner  and 
places  of  filing  claims,  the  reasons  for 
determinations,  and  their  rights  of 
appeal,  as  will  insure  them  a  reasonable 
opportunity  to  know,  establish,  and 
protect  their  rights  under  the  law  of  the 
State? 

B.  Is  the  State  agency  required  to 
obtain,  in  time  for  prompt  determination 
of  rights  to  benefits  such  information  as 
will  reasonably  insure  the  payment  of 
benefits  to  individuals  to  whom  benefits 
are  due? 

C.  Is  the  State  agency  required  to  keep 
records  of  the  facts  considered  in 
reaching  determinations  of  rights  to 
benefits? 

8013  Claim  Determinations 
Requirements  Designed  To  Meet 
Department  of  Labor  Criteria 

A.  Investigation  of  claims.  The  State 
agency  is  required  to  obtain  promptly 
and  prior  to  a  determination  of  an 
individual's  right  to  benefits,  such  facts 
pertaining  thereto  as  will  be  sufficient 
reasonably  to  insure  the  payment  of 
benefits  when  due. 

This  requirement  embraces  five 
separate  elements: 

1.  It  is  the  responsibility  of  the  agency 
to  take  the  initiative  in  the  discovery  of 
information.  This  responsibility  may  not 
be  passed  on  to  the  claimant  or  the 
employer.  In  addition  to  the  agency's 
own  records,  this  information  may  be 
obtained  from  the  worker,  the  employer, 
or  other  sources.  If  the  information 
obtained  in  the  first  instance  discloses 
no  essential  disagreement  and  provides 
a  sufficient  basis  for  a  fair 
determination,  no  further  investigation 
is  necessary.  If  the  information  obtained 
from  other  sources  differs  essentially 
from  that  furnished  by  the  claimant,  the 
agency,  in  order  to  meet  its 
responsibiUty,  is  required  to  inform  the 
claimant  of  such  information  from  other 
sources  and  to  afford  the  claimant  an 


opportunity  to  furnish  any  further  facts 
he  may  have. 

2.  Evidentiary  facts  must  be  obtained 
as  distinguished  from  ultimate  facts  or 
conclusions.  That  a  worker  was 
discharged  for  misconduct  is  an  ultimate 
fact  at  conclusion;  that  he  destroyed  a 
machine  upon  which  he  was  working  is 
a  primary  or  evidentiary  fact  and  the 
sort  of  fact  that  the  requirement  refers 
to. 

3.  The  information  obtained  must  be 
sufficient  reasonably  to  insure  the 
payment  of  benefits  when  due.  In 
general,  the  investigation  made  by  the 
agency  must  be  complete  enough  to 
provide  Information  upon  which  the 
agency  may  act  with  reasonable 
assurance  that  its  decision  is  consistent 
with  the  unemployment  compensation 
law.  On  the  other  hand,  the 
investigation  should  not  be  so 
exhaustive  and  time-consuming  as 
unduly  to  delay  the  payment  of  benefits 
and  to  result  in  excessive  costs. 

4.  Information  must  be  obtained 
promptly  so  that  the  payment  of 
beneifits  is  not  unduly  delayed. 

5.  If  the  State  agency  requires  any 
particular  evidence  from  the  worker,  it 
must  give  him  a  reasonable  opportunity 
to  obtain  such  evidence. 

B.  Recording  of  facts.  The  agency 
must  keep  a  written  record  of  the  facts 
considered  in  reaching  its 
determinations. 

C.  Determination  notices 

1.  The  agency  must  give  each  claimant 
a  written  notice  of: 

a.  Any  monetary  determination  with 
respect  to  his  benefit  yean 

b.  Any  determination  with  respect  to 
purging  a  disqualification  if,  under  the 
State  law,  a  condition  or  qualification 
must  be  satisfied  with  respect  to  each 
week  of  disqualification;  but  in  lieu  of 
giving  written  notice  of  each 
determination  for  each  week  in  which  it 
is  determined  that  the  claimant  has  met 
the  requirements  for  purging,  the  agency 
may  inform  the  claimant  that  he  has 
purged  the  disqualification  for  a  week 
by  notation  on  his  applicant 
identification  car  or  otherwise  in 
writing. 

c.  Any  other  determination  which 
adversely  affects  ^  his  rights  to  benefits. 


'  A  determination  "adversely  affects"  claimant's 
right  to  l>enefits  if  it  [1]  results  in  a  denial  to  him  of 
benefits  (including  a  cancellation  of  benefits  or 
wage  credits  or  any  reduction  in  whole  or  in  part 
beiow  the  weekly  or  maximum  amount  established 
by  his  monetary  determination)  for  any  week  or 
other  period:  or  (2)  denies  credit  for  a  waiting  week; 
or  (3)  applies  any  disqualification  or  penalty:  or  (4) 
determines  that  he  has  not  satisfied  a  condition  of 
eligibility,  requalification  for  benefits,  or  purging  a 
disqualification:  or  (5)  determines  that  an 

Continued 


except  that  written  notice  of 
determination  need  not  be  given  with 
respect  to: 

(1)  A  week  in  a  benefit  year  for  which 
the  claimant's  weekly  benefit  amount  is 
reduced  in  whole  or  in  part  by  earnings 
if,  the  first  time  in  the  benefit  year  that 
there  is  such  a  reduction,  he  is  required 
to  be  furnished  a  booklet  or  leaflet 
containing  the  information  set  forth 
below  in  paragraph  2f(l].  However,  a 
written  notice  of  determination  is 
required  if:  (1)  There  is  a  dispute 
concerning  the  reduction  wth  respect  to 
any  week  (e.g..  as  to  the  amoimt 
computed  as  the  appropriate  reduction, 
etc.);  or  (b)  there  is  a  change  in  the  State 
law  (or  in  the  application  thereof) 
affecting  the  reduction;  or 

(2)  Any  week  in  a  benefit  year 
subsequent  to  the  first  week  in  such 
benefit  year  in  which  benefits  were 
denied,  or  reduced  in  whole  or  in  part 
for  reasons  other  than  earnings,  if  denial 
or  reduction  for  such  subsequent  week 
is  based  on  the  same  reason  and  the 
same  facts  as  for  the  first  week,  and  if 
written  notice  of  determination  is 
required  to  be  given  to  the  claimant  with 
respect  to  such  first  week,  and  with  such 
notice  of  determination,  he  is  required  to 
be  given  a  booklet  or  pamphlet 
containing  the  information  set  forth 
below  in  paragraphs  2f  (2)  and  2h. 
However,  a  written  notice  of 
determination  is  required  if:  (a)  There  is 
a  dispute  concerning  the  denial  or 
reduction  of  benefits  with  respect  to 
such  week;  or  (b)  there  is  a  change  in 
the  State  law  (or  in  the  application 
thereof)  affecting  the  denial  or 
reduction;  or  (c)  there  is  a  change  in  the 
amount  of  the  reduction  except  as  to  the 
balance  covered  by  the  last  reduction  in 
a  series  of  reductions. 

Note:  This  procedure  may  be  applied 
to  determinations  made  with  respect  to 
any  subsequent  weeks  for  the  same 
reason  and  on  the  basis  of  the  same 
facts:  (a)  that  claimant  is  unable  to 
work,  unavailable  for  work,  or  is 
disqualified  under  the  labor  dispute 
provision;  and  (b)  reducing  claimant's 
weekly  benefit  amount  because  of 
income  other  then  earnings  or  offset  by 
reason  of  overpayment. 

2.  The  agency  must  include  in  written 
notices  of  determinations  fiunished  to 
claimants  sufficient,  information  to 
enable  them  to  understand  the 
determinations,  the  reasons  therefor. 


ovei  payment  has  been  made  or  orders  repayment  or 
recoupment  of  any  sum  paid  to  him:  or  (6)  applies  a 
previously  determined  overpayment,  penalty,  or 
order  for  repayment  or  recoupment:  or  (7)  in  any 
other  way  denies  claimant  a  right  to  benefits  under 
the  Stale  law. 


and  their  rights  to  protest,  request 
reconsideration,  or  appeal. 

The  written  notice  of  monetary 
determination  must  contain  the 
information  specified  in  the  following 
items  (except  h]  unless  an  item  is 
specifically  not  applicable.  A  written 
notice  of  any  other  determination  must 
contain  the  information  specified  in  as 
many  of  the  following  items  as  are 
necessary  to  enable  the  claimant  to 
understand  the  determination  and  to 
inform  him  of  his  appeal  rights. 
Information  specifically  applicable  to 
the  individual  claimant  must  be 
contained  in  the  written  notice  of 
determination.  Information  of  general 
appUcation  such  as  (but  not  limited  to) 
the  explanation  of  benefits  for  partial 
imemployment  information  as  to 
deductions,  seasonahty  factors,  and 
information  as  to  the  manner  and  place 
of  taking  an  appeal,  extension  of  the 
appeal  period,  and  where  to  obtain 
information  and  assistance  may  be 
contained  in  a  booklet  or  leaflet  which 
is  given  the  claimant  with  his  monetary 
determination. 

a.  Base  period  wages.  The  statement 
concerning  base-period  wages  must  be 
in  sufficient  detail  to  show  the  basis  of 
computation  of  eligiblity  and  weekly 
and  maximum  benefit  amounts.  (If 
maximum  benefits  are  allowed,  it  may 
not  be  necessary  to  show  details  of 
earnings.) 

b.  Employer  name.  The  name  of  the 
employer  who  reported  the  wages  is 
necesary  so  that  the  worker  may  check 
the  wage  transcript  and  know  whether  It 
is  correct.  If  the  worker  is  given  only  the 
employer  number,  he  may  not  be  able  to 
check  the  accuracy  of  the  wage 
transcript. 

c.  Explanation  of  benefit  formula — 
weekly  and  maximum  benefit  amounts. 
Sufficient  information  must  be  given  the 
worker  so  that  he  will  understand  how 
his  weekly  benefit  amount  including 
allowances  for  dependents,  and  his 
maximum  benefit  amoimt  were  figured. 
If  benefits  are  computed  by  means  of  a 
table  contained  in  the  law,  the  table 
must  be  furnished  with  the  notice  of 
determination  whether  benefits  are 
granted  or  denied. 

The  written  notice  of  determination 
must  show  clearly  the  weekly  benefit 
amount  and  the  maximum  potential 
benefits  to  which  the  claimant  is 
entitled. 

The  notice  to  a  claimant  found 
ineligible  by  reason  of  insufficient 
earnings  in  the  base  period  must  inform 
him  clearly  of  the  reason  for  ineligibility. 
An  explanation  of  the  benefit  formula 
contained  in  a  booklet  or  pamphlet 
should  be  given  to  each  claimant  at  or 


prior  to  the  time  he  receives  written 
notice  of  a  monetary  determination. 

d.  Benefit  year.  An  explanation  of 
what  is  meant  by  the  benefit  year  and 
identification  of  the  claimant's  benefit 
year  must  be  included  in  the  notice  of 
determination. 

e.  Information  as  to  benefits  for 
partial  unemployment.  There  must  be 
included  either  in  the  written  notice  of 
determination  or  in  a  booklet  or 
pamphlet  accompanying  the  notice  an 
explanation  of  the  claimant's  rights  to 
partial  benefits  for  any  week  with 
respect  to  which  he  is  working  less  than 
his  normal  customary  full-time 
workweek  because  of  lack  of  work  and 
for  which  he  earns  less  than  his  weekly 
benefit  amont  or  weekly  benefit  amount 
plus  earnings,  whichever  is  provided  by 
the  State  law.  If  the  explanation  is 
contained  in  the  notice  of  determination, 
reference  to  the  item  in  the  notice  in 
which  his  weekly  benefit  amount  is 
entered  should  be  made. 

f.  Deductions  from  weekly  benefits 
(1)  Earnings.  Although  written  notice 

of  determinations  deducting  earnings 
from  a  claimant's  weekly  benefit 
amoimt  is  generally  not  required  (see 
paragraph  lc(l)  above),  where  written 
notice  of  determination  is  required  (or 
given)  it  shall  set  forth  the  amount  of 
earnings,  the  method  of  computing  the 
deduction  in  sufficient  detail  to  enable 
the  claimant  to  verify  the  accuracy  of 
the  deduction,  and  his  right  to  protest 
request  redetermination,  and  appeal. 
Where  a  written  notice  of  determination 
is  given  to  the  claimant  because  there 
has  been  a  change  in  the  State  law  or  in 
the  application  of  the  law,  an 
explanation  of  the  change  shall  be 
included. 

Where  claimant  is  not  required  to 
receive  a  written  notice  of 
determination,  he  must  be  given  a 
booklet  or  pamphlet  the  first  time  in  his 
benefit  year  that  there  is  a  deduction  for 
earnings  which  shall  include  the 
following  information: 

(a)  The  method  of  computing 
deductions  for  earnings  in  sufficient 
detail  to  enable  the  claimant  to  verify 
the  accuracy  of  the  deduction; 

(b)  That  he  will  not  automatically  be 
given  a  written  notice  of  determination 
for  a  week  with  respect  to  which  there  is 
a  deduction  for  earnings  (unless  there  is 
a  dispute  concerning  the  reduction  with 
respect  to  a  week  or  there  has  been  a 
change  in  the  State  law  or  in  the 
application  of  the  law  a^ecting  the 
deduction)  but  that  he  may  obtain  such 

a  written  notice  upon  request  and 

(c)  A  clear  statement  of  his  right  to 
protest,  request  a  redetermination,  and 
appeal  from  any  determination 
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deducting  earnings  from  his  weekly 
benefit  amount  even  though  he  does  not 
automatically  receive  a  written  notice  of 
determination:  and  if  the  State  law 
requires  written  notice  of  determination 
in  order  to  effectuate  a  protest, 
redetermination,  or  appeal,  he  must  be 
so  advised  and  advised  also  that  he 
must  request  a  written  notice  of 
determination  before  he  takes  any  such 
action.  i 

(2)  Other  deductions  | 

(a)  A  written  notice  of  determination 
is  required  with  respect  to  the  first  week 
in  claimant's  benefit  year  in  which  there 
is  a  reduction  from  his  benefits  for  a 
reason  other  than  earnings.  This  notice 
must  describe  the  deduction  made  from 
claimant's  weekly  benefit  amount,  the 
reason  for  the  deduction,  the  method  of 
computing  it  in  sufficient  detail  to 
enable  him  to  verify  the  accuracy  of 
such  deduction,  and  his  right  to  protest, 
request  redetermination,  or  appeal. 

(b)  A  written  notice  of  determination 
is  not  required  for  subsequent  weeks 
that  a  deduction  is  made  for  the  same 
reason  and  on  the  basis  of  the  same 
facts,  if  the  notice  of  determination 
pursuant  to  (2)(a).  or  a  booklet  or 
pamphlet  given  him  with  such  notice 
explains  (i)  the  several  kinds  of 
deductions  which  may  be  made  under 
the  State  law  (e.g.,  retirement  pensions, 
vacation  pay,  and  overpayments):  (ii) 
the  method  of  computing  each  kind  of 
deduction  in  sufficient  detail  that 
claimant  will  be  able  to  verify  the 
accuracy  of  deductions  made  from  his 
weekly  benefit  pajonents:  (iii)  any 
limitation  on  the  amount  of  any 
deduction  or  the  time  in  which  any 
deduction  may  be  made;  (iv)  that  he  will 
not  automatically  be  given  a  written 
notice  of  determination  for  subsequent 
weeks  with  respect  to  which  there  is  a 
deduction  for  the  same  reason  and  on 
the  basis  of  the  same  facts,  but  that  he 
may  obtain  a  written  notice  of 
determination  uj)on  request;  (v)  his  right 
to  protest,  request  redetermination,  ^>r 
appeal  with  respect  to  subsequent    ' 
weeks  for  which  there  is  a  reduction 
from  his  benefits  for  the  same  reason, 
and  on  the  basis  of  the  same  facts  even 
though  he  does  not  automatically 
receive  a  written  notice  of 
determination;  and  (vi)  that  is  the  State 
law  requires  written  notice  of 
determination  in  order  to  effectuate  a 
protest,  redetermination,  or  appeal,  he 
must  be  so  advised  and  advised  also 
that  he  must  request  a  written  notice  of 
determination  before  he  takes  any  such 
action.  j 

g.  Seasonality  factors.  If  the         i 
individual's  determination  is  affected  by 
seasonality  factors  under  the  State  law, 
an  adequate  explanation  must  be  made. 


General  explanations  of  seasonality 
factors  which  may  affect  determinations 
for  subsequent  weeks  may  be  included 
in  a  booklet  or  pamphlet  given  claimant 
with  his  notice  of  monetary 
determination. 

h.  Disqualification  or  ineligibility.  If  a 
disqualification  is  imposed,  or  if  the 
claimant  is  declared  ineligible  for  one  or 
more  weeks,  he  must  be  given  not  only  a 
statement  of  the  period  of 
disqualification  or  ineligibility  and  the 
amount  of  wage-credit  reductions,  if 
any,  but  also  an  explanation  of  the 
reason  for  the  ineligibility  or 
disqualification.  This  explanation  must 
be  sufficiently  detailed  so  that  he  will 
understand  why  he  is  ineligible  or  why 
he  has  been  disqualified,  and  what  he 
must  do  in  order  to  requalify  for  benefits 
or  purge  the  disqualification.  The 
statement  must  be  individualized  to 
indicate  the  facts  upon  which  the 
determination  was  based,  e.g..  state,  "It 
is  found  that  you  left  your  work  with 
Blank  Company  because  you  were  tired 
of  working;  the  separation  was 
voluntary,  and  the  reason  does  not 
constitute  good  cause."  rather  than 
merely  the  phrase  "voluntary  quit." 
Checking  a  box  as  to  the  reason  for  the 
disquaUfication  is  not  a  sufficiently 
detailed  explanation.  However,  this 
statement  of  the  reason  for  the 
disqualification  need  not  be  a 
restatement  of  all  facts  considered  in 
arriving  at  the  determination. 

i.  Appeal  rights.  The  claimant  must  be 
given  information  with  respect  to  his 
appeal  rights. 

(1)  The  following  information  shall  be 
included  in  the  notice  of  determinations: 

(a)  A  statement  that  he  may  appeal  or, 
if  the  State  law  requires  or  permits  a 
protest  or  redetermination  before  an 
appeal,  that  he  may  protest  or  request  a 
redetermination. 

(b)  The  period  within  which  an 
appeal,  protest,  or  request  for 
redetermination  must  be  filed.  The 
number  of  days  provided  by  statute 
must  be  shown  as  well  as  either  the 
beginning  date  or  ending  date  of  the 
period.  (It  is  recommended  that  the 
ending  date  of  the  appeal  period  be 
shown,  as  this  is  the  more 
understandable  of  the  alternatives.) 

(2)  The  following  information  must  be 
included  either  in  the  notice  of 
determination  or  in  separate 
informational  material  referred  to  in  the 
notice: 

(a)  The  manner  in  which  the  appeal, 
protest,  or  request  for  redetermination 
must  be  filed,  e.g..  by  signed  letter, 
written  statement,  or  on  a  prescribed 
form,  and  the  place  or  places  to  which 
the  appeal,  protest,  or  request  for 


redetermination  may  be  mailed  or  hand- 
delivered. 

(b)  An  explanation  of  any 
circumstances  (such  as  nonworkdays. 
good  cause,  etc.)  which  will  extend  the 
period  for  the  appeal,  protest,  or  request 
for  redetermination  beyond  the  date 
stated  or  identified  in  die  notice  of 
determination. 

(c)  That  any  further  information 
claimant  may  need  or  desire  can  be 
obtained  together  with  assistance  in 
filing  his  appeal,  protest,  or  request  for 
redetermination  from  the  local  office. 

If  the  information  is  given  in  separate 
material,  the  notice  of  determination 
would  adequately  refer  to  such  material 
if  it  said,  for  example.  "For  other 
information  about  your  (appeal), 
(protest),  (redetermination)  rights,  see 

pages to of  the 

.  (name  of  pamphlet  or 


booklet)  heretofore  furnished  to  you." 

6014  Separation  Information 
Requirements  Designed  To  Meet 
Department  of  Labor  Criteria 

A.  Information  to  agency.  Where 
workers  are  separated,  employers  are 
required  to  furnish  the  agency  promptly, 
either  upon  agency  request  or  upon  such 
separation,  a  notice  describing  the 
reasons  for  and  the  circumstances  of  the 
separation  and  any  additional 
information  which  might  affect  a 
claimant's  right  to  benefits.  Where 
workers  are  working  less  than  full  time, 
employers  are  required  to  furnish  the 
agency  promptly,  upon  agency  request, 
information  concerning  a  claimant' s 
hours  of  work  and  his  wages  during  the 
claim  periods  involved,  and  other  facts 
which  might  affect  a  claimant's 
eligibility  for  benefits  during  such 
periods. 

When  workers  are  separated  and  the 
notices  are  obtained  on  a  request  basis, 
or  when  workers  are  working  less  than 
full  time  and  the  agency  requests 
information,  it  is  essential  to  the  prompt 
processing  of  claims  that  the  request  be 
sent  out  promptly  after  the  claim  is  filed 
and  the  employer  be  given  a  specific 
period  within  which  to  return  the  notice, 
preferably  within  2  working  days. 

When  workers  are  separated  and 
notices  are  obtained  upon  separation,  it 
is  essential  that  the  employer  be 
required  to  send  the  notice  to  the  agency 
with  sufficient  promptness  to  insure 
that,  if  a  claim  is  filed,  it  may  be 
processed  promptly.  Normally,  it  is 
desirable  that  such  a  notice  be  sent  to 
the  central  office  of  the  agency,  since 
the  employer  may  not  know  in  which 
local  office  the  worker  will  file  his 
claim.  The  usual  procedure  is  for  the 
employer  to  give  the  worker  a  copy  of 
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the  notice  sent  by  the  employer  to  the 
agency. 
B.  Information  to  worker 

1.  Information  required  to  be  given. 
Employers  are  required  to  give  their 
employees  information  and  instructions 
concerning  the  employees'  potential 
rights  to  benefits  and  concerning 
registration  for  work  and  filing  claims 
for  benefits. 

The  information  furnished  to 
employees  under  such  a  requirement 
need  not  be  elaborate:  it  need  only  be 
adequate  to  insure  that  the  worker  who 
is  separated  or  who  is  working  less  than 
full  time  knows  he  is  potentially  eligible 
for  benefits  and  is  informed  as  to  what 
he  is  to  do  or  where  he  is  to  go  to  file  his 
claim  and  register  for  work.  When  he 
files  his  claim,  he  can  obtain  more 
detailed  information. 

In  States  that  do  not  require 
employers  to  furnish  periodically  to  the 
State  agency  detailed  reports  of  the 
wages  paid  to  their  employees,  each 
employer  is  required  to  furnish  to  his 
employees  information  as  to  (a)  the 
name  under  which  he  is  registered  by 
the  State  agency,  (b)  the  address  where 
he  maintains  his  payroll  records,  and  (c) 
the  workers'  need  for  this  information  if 
and  when  they  file  claims  for  benefits. 

2.  Methods  forgiving  information.  The 
information  and  instructions  required 
above  may  be  given  in  any  of  the 
following  ways: 

a.  Posters  prominently  displayed  in 
the  employer's  establishment.  The  State 
agency  should  supply  employers  with  a 
sufficient  number  of  posters  for 
distribution  throughout  their  places  of 
business  and  should  see  that  the  posters 
are  conspicuously  displayed  at  all  times. 

b.  Leaflets.  Leaflets  distributed  either 
periodically  or  at  the  time  of  separation 
or  reduction  of  hours.  The  State  agency 
should  supply  employers  with  a 
sufficient  numer  of  leaflets. 

c.  Individual  notices.  Individual 
notices  given  to  each  employee  at  the 
time  of  separation  or  reduction  in  hours. 

It  is  recommended  that  the  State 
agency's  publicity  program  be  used  to 
supplement  the  employer-information 
requirements.  Such  a  program  should 
stress  the  availability  and  location  of 
claim-filing  offices  and  the  importance 
of  visiting  those  offices  whenever  the 
worker  is  unemployed,  wishes  to  apply 
for  benefits,  and  to  seek  a  job. 

6015    Evaluation  of  Alternative  State 
Provisions  with  Respect  to  Claim 
Determinations  and  Separation 
Information.  If  the  State  law  provisions 
do  not  conform  to  the  suggested 
requirements  set  forth  in  sections  6013 
and  6014.  but  the  State  law  contains 
alternative  provisions,  the  Bureau  of 
Employment  Security,  in  collaboration 


with  the  State  agency,  will  study  the 
actual  or  anticipated  effects  of  the 
alternative  provisions.  If  the 
Administrator  of  the  Bureau  concludes 
that  the  alternative  provisions  satisfy 
the  criteria  in  section  6012,  he  will  so 
notify  the  State  agency.  If  the 
Administrator  of  the  Bureau  does  not  so 
conclude,  he  will  submit  the  matter  to 
the  Secretary.  If  the  Secretary  concludes 
that  the  alternative  provisions  satisfy 
the  criteria  in  section  6012,  the  State 
agency  will  be  so  notified.  If  the 
Secretary  concludes  that  there  is  a 
question  as  to  whether  the  alternative 
provisions  satisfy  the  criteria,  the  State 
agency  will  be  advised  that  unless  the 
State  law  provisions  are  appropriately 
revised,  a  notice  of  hearing  will  be 
issued  as  required  by  the  Code  of 
Federal  Regulations,  title  20,  S  601.5 

Appendix  C  to  Part  614 — Standard  for 
Fraud  and  Overpayment  Detection 

Employment  Security  Manual  (Part  V, 
Sections  7510-7515) 

7510-7519    Standard  for  Fraud  and 
Overpayment  Detection 

7510  Federal  Law  Requirements. 
Section  303(a)(1)  of  the  Social  Security 
Act  requires  that  a  State  law  include 
provision  for: 

Such  methods  of  administration  *  '  *  as 
are  found  by  the  Secretary  to  be  reasonably 
calculated  to  insure  full  payment  of 
unemployment  compensation  when  due. 

Section  1603(a)(4)  of  the  Internal 
Revenue  Code  and  section  3030(a)(5)  of 
the  Social  Security  Act  require  that  a 
State  law  include  provision  for: 

Expenditure  of  all  money  withdrawn  from 
an  unemployment  fund  of  such  State,  in  the 
payment  of  unemployment 
compensation  •  •  * 

Section  1607(h)  of  the  Internal 
Revenue  Code  defines  "compensation" 
as  "cash  benefits  payable  to  individuals 
with  respect  to  their  unemployment." 

7511  The  Secretary's  Interpretation 
of  Federal  Law  Requirements.  The 
Secretary  of  Labor  interprets  the  above 
sections  to  require  that  a  State  law 
include  provision  for  such  methods  of 
administration  as  are,  within  reason, 
calculated  (1)  to  detect  benefits  paid 
through  error  by  the  agency  or  through 
willful  misrepresentation  or  error  by  the 
claimant  or  others,  and  (2)  to  deter 
claimants  from  obtaining  benefits 
through  willful  misrepresentation. 

7513    Criteria  for  Review  of  State 
Conformity  With  Federal  Requirements. 
In  determining  State  conformity  with  the 
above  requimnents  of  the  Internal 
Revenue  Code  and  the  Social  Security 
Act.  as  interpreted  by  the  Secretary  of 


Labor,  the  following  criteria  will  be 
applied: 

A.  Are  investigations  required  to  be 
made  after  the  payment  of  benefits,  (or, 
in  the  case  of  interstate  claims,  are 
investigations  made  by  the  agent  State 
after  the  processing  of  claims)  as  to 
claimants'  entitlement  to  benefits  paid 
to  them  in  a  sufficient  proportion  of 
cases  to  test  the  effectiveness  of  the 
agency's  procedures  for  the  prevention 
of  payments  which  are  not  due?  To 
carry  out  investigations,  has  the  agency 
assigned  to  some  individual  or  unit,  as  a 
basic  function,  the  responsibility  of 
making  or  functionally  directing  such 
investigations? 

Explanation:  It  is  not  feasible  to 
prescribe  the  extent  to  which  the  above 
activities  are  required;  however,  they 
should  always  be  carried  on  to  such  an 
extent  that  they  will  show  whether  or 
not  error  or  willful  misrepresentation  is 
increasing  or  decreasing,  and  will  reveal 
problem  areas.  The  extent  and  nature  of 
the  above  activities  should  be  varied 
according  to  the  seriousness  of  the 
problem  in  the  State.  The  responsible 
individual  or  unit  should: 

1.  Check  paid  claims  for  overpayment 
and  investigate  for  willful 
misrepresentation  or,  alternatively, 
advise  and  assist  the  operating  units  in 
the  performance  of  such  functions,  or 
both; 

2.  Perform  consultative  services  with 
respect  to  methods  and  procedures  for 
the  prevention  and  detection  of  fraud: 
and 

3.  Perform  other  services  which  are 
closely  related  to  the  above. 

Although  a  Stait;  agency  is  expected 
to  make  a  full-time  assignment  of 
responsibihty  to  a  unit  or  individual  to 
carry  on  the  functions  described  above, 
a  small  State  agency  might  make  these 
functions  a  part-time  responsibility  of 
one  individual.  In  connection  with  the 
detection  of  overpayments,  such  a  unit 
or  individual  might,  for  example: 

(a)  Investigate  information  on 
suspected  benefit  fraud  received  from 
any  agency  personnel,  and  from  sources 
outside  the  agency,  including 
anonymous  complaints; 

(b)  Investigate  information  secured 
from  comparisons  of  benefit  payments 
with  employment  records  to  detect 
cases  of  concurrent  working  (whether  in 
covered  or  noncovered  work)  and 
claiming  of  benefits  (including  benefit 
payments  in  which  the  agency  acted  as 
agent  for  another  State). 

The  benefit  fraud  referred  to  herein 
may  involve  employers,  agency 
employees,  and  witnesses,  as  well  as 
claimants. 
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Comparisons  of  benefit  payments 
with  employment  records  are  commonly 
made  either  by  post-audit  or  by  industry 
surveys.  The  so-called  "post-audit"  is  a 
matching  of  central  office  wage-record 
files  against  benefit  payments  for  the 
same  period.  "Industry  surveys"  or 
"mass  audits"  are  done  in  some  States 
by  going  directly  to  employers  for  pay- 
roll information  to  be  checked  against 
concurrent  benefit  lists.  A  plan  of 
investigation  based  on  a  sample  post- 
audit  will  be  considered  as  partial 
fulfillment  of  the  investigation  program; 
it  would  need  to  be  supplemented  by 
other  methods  capable  of  detecting 
overpayments  to  persons  who  have 
moved  into  noncovered  occupations  or 
are  claiming  interstate  benefits. 

B.  Are  adequate  records  maintained 
by  which  the  results  of  investigations 
may  be  evaluated? 

Explanation.  To  meet  this  criterion, 
the  State  agency  will  be  expected  to 
maintain  records  of  all  its  activities  in 
the  detection  of  overpayments,  showing 
whether  attributable  to  error  or  willful 
misrepresentation,  measuring  the  results 
obtained  through  various  methods,  and 
noting  the  remedial  action  taken  in  each 
case.  The  adequacy  and  effectiveness  of 
various  methods  of  checking  for  willful 
misrepresentation  can  be  evaluated  only 
if  records  are  kept  of  the  results 
obtained.  Internal  reports  on  fraudulent 
and  erroneous  overpayments  are  needed 
by  State  agencies  for  self-evaluation. 
Detailed  records  should  be  maintained 
in  order  that  the  State  agency  may 
determine,  for  example,  which  of  several 
methods  of  checking  currently  used  are 
the  most  productive.  Such  records  also 
will  provide  the  basis  for  drawing  a 
clear  distinction  between  fraud  and 
error. 

C.  Does  the  agency  take  adequate 
action  with  respect  to  publicity 
concerning  willful  misrepresentation 
and  its  legal  consequences  to  deter 
fraud  by  claimants? 

Explanation.  To  meet  the  criterionj  the 
State  agency  must  issue  adequate 
material  on  claimant  eligibility 
requirements  and  must  take  necessary 
action  to  obtain  publicity  on  the  legal 
consequences  of  willful 
misrepresentation  or  willful 
nondisclosure  of  facts. 

Public  announcements  on  convictions 
and  resulting  penalties  for  fraud  are 
generally  considered  necessary  as  a 
deterrent  to  other  persons,  and  to  inform 
the  public  that  the  agency  is  carrying  on 
an  effective  program  to  prevent  fraud. 
This  alone  is  not  considered  adequate 
publicity.  It  is  important  that 
information  be  circulated  which  will 
explain  clearly  and  understandably  the 
claimant's  rights,  and  the  obligations 


which  he  must  fulfill  to  be  eligible  for 
benefits.  Leaflets  for  distribution  and 
posters  placed  in  local  offices  are 
appropriate  media  for  such  information. 
7515    Evaluation  of  Alternative  State 
Provisions  with  Respect  to  Erroneous 
and  Illegal  Payments.  If  the  methods  of 
administration  provided  for  by  the  State 
law  do  not  conform  to  the  suggested 
methods  of  meeting  the  requirements  set 
forth  in  section  7511,  but  a  State  law 
does  provide  for  alternative  methods  of 
administration  desgined  to  accomplish 
the  same  results,  the  Bureau  of 
Employment  Security,  in  collaboration 
with  the  State  agency,  will  study  the 
actual  or  anticipated  effect  of  the 
alternative  methods  of  administration.  If 
the  Bureau  concludes  that  the 
alternative  methods  satisfy  the  criteria 
in  section  7513,  it  will  so  notify  the  State 
agency.  If  the  Bureau  does  not  so 
conclude,  it  will  submit  to  the  Secretary 
the  results  of  the  study  for  his 
determination  of  whether  the  State's 
alternative  methods  of  administration 
meet  the  criteria. 

Signed  at  Washington,  DC,  on  December  2. 
1987. 
Roger  D.  Semerad. 

Assistant  Secretary  of  Labor. 

[FR  Doc.  87-28107  Filed  12-8-87;  8:45  am] 

BILUNG  CODE  4510-30-11 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  813  and  885 

IDocket  No.  R-87-1346;  FR-1761] 

Loans  for  Housing  for  the  Elderly  or 
Handicapped — Housing  Assistance 
Payments  Contract  and  Project 
Management 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  24  CFR  Part  885,  which  governs 
projects  that  receive  direct  loans  under 
section  202  of  the  Housing  Act  of  1959 
and  housing  assistance  under  section  8 
of  the  United  States  Housing  Act  of 
1937.  The  proposed  rule  would  add 
regulatory  provisions  to  govern  the 
housing  assistance  payments  contract, 
project  operations  and  project 
management.  In  addition,  the  rule 
proposes  changes  to  Part  813  to  reflect 


the  addition  of  contract  and 
management  regulations  in  Part  885. 

DATE:  Comments  must  be  submitted  on 
or  before  February  8, 1988. 
ADDRESS:  Comments  on  proposal: 
Interested  persons  are  invited  to  submit 
comments  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington,  DC  20410.  Comments 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  comment 
received  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  address.  Comments  on  the 
information  collection  requirements 
contained  in  the  proposal  (which  include 
docket  number  and  title)  should  be 
submitted  to  both  the  HUD  Rules  Docket 
Clerk  at  the  above  address  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
Attention:  Desk  Officer  for  HUD. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Tahash,  Director,  Planning  and 
Procedures  Division,  Office  of 
Multifamily  Housing  Management, 
Room  6182.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW..  Washingtion,  DC  20410.  telephone 
(202)  426-3970.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  HUD's 
regulations  at  24  CFR  Part  885  govern 
projects  that  receive  direct  loans  under 
section  202  of  the  Housing  Act  of  1959 
and  housing  assistance  payments  under 
Section  8  of  the  United  States  Housing 
Act  of  1937  (section  202/8  program).' 
This  part  contains  provisions  governing 
the  development  of  section  202/8 
projects,  including  the  loan  fund 
allocation  process,  application 
procedures,  and  loan  financing 
procedures.  Currently  this  part  has  no 
provisions  governing  the  housing 
assistance  payments  contract  (HAP 
contract)  (except  §  885.425  governing 
HAP  contract  execution)  or  project 
management  and  operation. 

In  a  series  of  rulemakings  over  the 
past  several  years,  the  Department 
amended  its  other  section  8  regulations 
governing  HAP  contracts  and  project 
management  provisions.  Most  of  these 
rulemakings  implemented  the  Housing 
and  Community  Development  Act  of 
1981  (HCD  Amendments  of  1981).  While 
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■  Part  865  does  not  apply  to  projects  that  received 
section  202  direct  loans  under  regulations  contained 
in  Part  277.  Section  202  projects  that  received  rent 
supplement  assistance  under  section  101  of  the 
Housing  and  Urban  Development  Act  of  1965  that 
were  subsequently  converted  to  section  B  housing 
assistance  payments  are  covered  under  Part  886. 


the  provisions  of  this  Act  also  covered 
the  section  202/8  program,  the 
Department  did  not  propose  revisions  to 
Part  885.  Rather,  the  Department  stated 
that  it  was  preparing  a  separate  rule  to 
add  provisions  to  govern  section  202/8 
HAP  contracts  and  project  operations 
and  explained  that  these  provisions 
would  incorporate  the  changes  required 
by  the  statutory  amendments.  [See  49 
FR  31281.  August  6, 1984;  49  FR  31395. 
August  7, 1984;  and  47  FR  54293. 
December  2. 1982.)  This  proposed  rule 
would  add  the  promised  contract  and 
management  provisions. 

Approach 

The  purpose  of  this  proposed  rule  is  to 
codify  existing  contract  and 
management  provisions  imposes  by 
HUD  on  section  202/8  projects  (e.g.. 
Section  202  Direct  Loan  Program  for 
Housing  for  the  Elderly  or  Handicapped- 
Processing  Handbook.  HUD  Handbook 
4571.1.  REV-2.  and  Occupancy 
Requirements  of  Subsidized  Multifamily 
Housing  Programs,  HUD  Handbook 
4350.3).  While  some  minor  revisions 
have  been  made,  the  requirements  set 
forth  in  this  rule  are  generally  not  new 
or  more  onerous  than  existing 
requirements. 

The  Department  has  used  the  contract 
and  management  regulations  of  Part  880- 
Section  8  Housing  Assistance  Payments 
Program  for  New  Construction  and  Part 
881-Section  8  Housing  Assistance 
Payments  Program  for  Substantial 
Rehabilitation  as  a  guide  in  the 
development  of  this  proposed  rule. 
Appropriate  revisions  have  been  made 
to  reflect  the  structure  and  requirements 
of  the  section  202/8  Program.  The 
section-by-section  discussion  below 
addresses  the  major  provisions  of  the 
proposal. 

Contract  Provisions  (Subpart  E) 

1.  HAP  Contract  (§  885.500) 

Section  885.500  would  provide  a 
general  description  of  the  HAP  contract, 
including  provisions  governing  contract 
execution,  effective  data,  housing 
assistance  payments,  and  utility 
allowance  payments.  Apart  fitjm 
deletions  of  references  to  the  HAP 
contract  administrator  (HUD  is 
responsible  for  the  administration  of  the 
HAP  contract),  revisions  necessary  to 
reflect  current  contract  execution 
procedures  for  section  202/8  projects, 
revisions  regarding  the  payment  of  the 
utility  reimbursement,  and  minor 
editorial  revisions  removing  duplicative 
regulatory  provisions,  this  section 
incorporates  the  substance  of  the 
contract  provisions  currently  included  in 
S§  880.501  and  881.501.  Existing  contract 


execution  provisions  would  be  removed 
from  S  885.425. 

2.  Term  of  HAP  Contract  (§  885.505) 

The  term  of  the  HAP  contract  for 
assisted  units  in  section  202/8  projects 
is  20  years.  If  the  project  is  completed  in 
stages,  the  term  of  the  HAP  contract  for 
all  assisted  units  in  all  stages  of  a 
project  may  not  exceed  22  years.  These 
requirements  would  be  incorporated  at 
§  885.505.  (See  SS  880.502  and  881.502.) 

3.  Maximum  Annual  Commitment  and 
Project  Account  (§  885.510) 

Section  885.510  would  govern  the 
maximum  annual  commitment  under  the 
HAP  contract  and  the  establishment  of 
the  project  account.  This  section  would 
generally  follow  the  provisions  of 
SS  880.503  and  881.503.  with  one 
clarifying  change  to  reflect  current  HUD 
practices.  The  change  deals  with  section 
8(c)(6)  of  the  United  States  Housing  Act 
of  1937.  Under  this  statute,  the  Secretary 
is  directed  to  take  such  steps  as  may  be 
necessary  to  assure  that  available  Kinds 
will  be  adequate  to  cover  increases  in 
contract  rents  and  decreases  in  tenant 
income,  if  applicable.  Under  §  S  880.503 
and  881.503.  HUD  is  required  to  act 
under  section  8(c)(6)  whenever  the 
HUD-approved  estimate  of  required 
annual  payments  exceeds  the  maximum 
annual  commitment  and  would  cause 
the  amount  in  the  project  account  to  be 
less  than  40  percent  of  the  maximum 
annual  commitment.  In  practice,  this  40- 
percent  limitation  is  too  stringent  and 
often  requires  HUD  to  act  precipitously, 
particularly  in  the  first  few  years  of  the 
HAP  contract  when  the  project  account 
has  not  had  an  opportimity  to  accrue  a 
significant  balance.  Accordingly,  the 
proposed  rule,  in  conformity  with 
current  practice,  provides  that  HUD  will 
act  under  section  8(c)(6)  within 
reasonable  time,  "if  the  HUD-approved 
estimate  of  required  annual  payments 
under  the  contract  for  a  fiscal  year 
exceeds  the  maximum  annual 
commitment  for  that  fiscal  year  plus  the 
current  balance  in  the  project  account." 

4.  Leasing  to  Eligible  Families 
(§885.515) 

Section  325(1)  of  the  HCD 
Amendments  of  1981  requires  that  all 
contracts  to  make  housing  assistance 
payments  for  section  8  new  construction 
and  substantial  rehabilitation  projects 
must  provide  that,  during  the  term  of  the 
HAP  contract,  the  owner  shall  make 
available  for  occupancy  by  eligible 
families  the  number  of  units  for  which 
assistance  is  committed  under  the  HAP 
contract.  On  August  7. 1984  (49  FR 
31395).  the  Department  amended  several 
regulations  including  §§  880.504  and 


881.504  to  incorporate  this  change.  The 
amendments  did  not  affect  Part  885  and 
the  Department  indicated  that  it  would 
prepare  a  regulation  amending  Part  885 
to  incorporate  the  change  in  the  future. 
(Section  325(1)  was  repealed  by  Section 
209  of  the  Housing  and  Urban-Rural 
Recovery  Act,  except  for  section  202/8 
projects  and  for  section  8  contracts  with 
commitments  issued  before  January  1. 
1984.) 

Section  885.515  would  incorporate  the 
section  325(1)  requirements  as  adopted 
in  §i  880.504  and  881.504.  This  section 
would  require  the  borrower  to  make 
available  for  occupancy  by  eligible 
families  the  total  number  of  units  for 
which  assistance  is  provided  under  the 
HAP  contract.  If  the  borrower  is 
temporarily  unable  to  lease  all  assisted 
units  to  families  that  are  eligible  to 
occupy  them,  one  or  more  units  may. 
with  the  prior  approval  of  HUD.  be 
leased  to  "ineligible"  families  (e.g.,  to 
families  that  meet  the  section  202 
eligibility  criteria  [i.e.,  elderly  or 
handicapped)  but  cannot  meet  the 
income  eligibility  requirements  under 
section  8  (see  S  885.610(b)).  In  addition 
to  other  sanctions  that  may  be  imposed 
on  the  borrower  for  failure  to  lease  to 
eligible  families,  the  proposed  rule 
would  authorize  HUD  to  reduce  the 
number  of  assisted  units  if  the  borrower 
fails  to  comply  with  these  requirements 
or  if  HUD  determines  that  the  inability 
to  lease  to  eligible  families  is  not  a 
temporary  problem.  The  proposed  rule 
would  permit  the  restoration  of  any 
reduction,  under  stated  circumstances. 

Section  371(b)  of  the  HCD 
Amendments  of  1981  states  that  section 
325(1)  is  applicable  only  with  respect  to 
HAP  contracts  entered  into  on  and  after 
October  1. 1981.  The  proposed  rule 
makes  it  clear  that  borrowers  who 
executed  agreements  to  enter  into 
housing  assistance  payments  contracts 
on  or  after  October  1, 1981  are  subject  to 
these  requirements,  notwithstanding  the 
fact  that  their  HAP  contracts  may  not 
contain  such  an  express  provision  or 
may  contain  a  contrary  provision,  since 
section  325(1)  constituted  law  in  effect 
when  the  agreements  were  executed.  If 
a  borrower  leased  a  unit  to  an  ineligible 
family  before  the  effective  date  of  this 
rule  and  the  family's  occupancy  was 
consistent  with  then-applicable  HUD 
requirements,  the  proposed  rule  permits 
the  borrower  to  continue  to  lease  the 
unit  to  that  family.  However,  the 
borrower  would  be  required  to  make  the 
unit  available  to  eligible  families  after 
the  unit  is  vacated. 

In  addition  to  the  income  eligibility 
requirements  applicable  in  section  202/8 
projects,  families  occupying  assisted  or 
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unassisted  units  in  proiects  must  meet 
the  defmition  of  an  elderly  or 
handicapped  family  (see  i  885.5).  In 
recognition  of  situations  where  there 
may  be  an  insufficient  number  of  elderly 
or  handicapped  families  requesting 
admission  to  the  project  to  ensure  the 
maintenance  of  solvent  operations,  the 
proposed  regulation  would  permit  HUD 
to  relieve  the  borrower  of  the 
requirement  that  all  units  in  the  project 
most  be  leased  to  elderly  or 
handicapped  families  if:  (1)  The 
borrower  has  made  reasonable  efforts  to 
lease  assisted  and  unassisted  units  to 
eligible  families;  (2)  the  borrower  has 
been  granted  HUD  approval  under 
paragraph  (a)  of  this  section  for  assisted 
units;  and  (3)  the  borrower  is  ^ 

temporarily  unable  to  achieve  or  I 

maintain  a  level  of  occupancy  sufficient 
to  prevent  financial  default  and 
foreclosure  under  the  section  202  loan 
documents.  HUD  approval  under  this 
paragraph  would  be  of  limited  duration. 
HUD  may  impose  terms  and  conditions 
on  this  approval  that  are  consistent  with 
the  program's  objectives  or  necessary  to 
protect  HUD's  interest  in  the  section  202 
loan.  These  terms  and  conditions  may 
include  limiting  the  terms  of  leases  to 
nonelderly/nonhandicapped  families  to 
one  year  or  less  and  requiring  the 
borrower  to  replace  these  families  at  the 
end  of  their  lease  term  with  elderly  or 
handicapped  applicants  eligible  for 
admission  to  the  project. 

Consistent  with  its  past 
interpretations  of  section  202.  HUD 
believes  that  a  temporary  suspension  of 
this  occupancy  requirement  is  legally 
justified  under  the  circumstances 
described  above.  Under  section  202, 
HUD  is  required  to  limit  occupancy  in 
projects  to  elderly  or  handicapped 
families.  While  the  statute  provides 
various  limitations  on  the  making  of 
loans  (including  eligible  borrowers,  loan 
amounts  and  interest  rates),  the  statute 
contains  little  guidance  on  project 
operations  once  the  loan  is  made.  With 
regard  to  project  occupancy  by  elderly 
or  handicapped  families,  section 
2^1^(4)  states  that  the  administrator  is 
directed  to  prescribe  such  regulations  as 
may  be  necessary  to  prevent  abuses  in 
determining  the  eligibility  of  families. 
The  only  reference  in  the  legislative 
history  bearing  directly  on  this  point  is 
in  the  Report  of  the  House  Committee  on 
Banking  and  Currency  (H.  Rep.  86.  8ah 
Cong..  1st  Sess.  15)  which  states:  "A 
specific  provision  in  the  substitute 
would  require  the  Administrator  to 
prescribe  regulations  to  prevent  abuses 
in  determining  eligible  families.  For 
example,  the  provision  would  clearly 
authorize  and  direct  the  Administrator 


to  issue  regulations  prohibiting  such 
undesirable  practices  as  the  use  of  an 
elderly  person  as  a  "screen"  in  order  to 
gain  occupancy  for  a  younger  person 
whose  economic  circumstances  are 
adequate  to  permit  them  to  afford 
decent  housing  elsewhere." 

The  statute  and  the  legislative  history, 
however,  are  silent  concerning  the 
actions  that  HUD  or  the  borrower  may 
take  if  market  conditions  prevent  the  full 
occupancy  of  the  project  by  elderly  or 
handicapped  families.  We  note  that 
nothing  in  the  statute  demands  that 
units  must  remain  vacant  under  such 
circumstances. 

The  power  of  an  administrative 
agency  to  administer  a  congressionally 
created  program  necessarily  requires  the 
formulation  of  policy  and  the  making  of 
rules  to  fill  in  any  gap  left  explicitly  or 
implicitly  by  Congress.  In  the  absence  of 
Congressional  directives,  the 
Department  has  concluded  that  it  is  free 
to  formulate  a  policy  with  regard  to  this 
subject  matter  that  is  consistent  with  the 
goals  and  purposes  of  this  program. 
HUD  believes  that  the  provisions 
described  above  are  consistent  with  the 
purposes  of  the  section  202/8  program. 
Failure  to  achieve  necessary  occupancy 
would  impair  project  operations  to  the 
detriment  of  existing  tenants  and 
ultimately  would  create  a  default 
situation.  Default  and  foreclosure  could 
result  in  the  project  being  entirely 
disassociated  from  its  original  purposes 
if  it  is  purchased  by  an  outside  bidder.  If 
the  Government  should  acquire  the 
project  at  the  foreclosure  sale,  it  would 
have  the  administrative  burden  of 
operating  the  project  under  conditions 
that  could  be  even  less  favorable  to 
obtaining  occupancy  by  elderly  or 
handicapped  families.  This,  permitting  a 
suspension  of  the  eligibility  requirement 
might  be  essential  to  preserving  the 
project  for  the  benefit  of  the  present 
eligibile  tenants,  as  well  as  for 
occupancy  by  future  eligible  families. 

To  prevent  abuses  in  the 
determination  of  eligibility  of  families 
and  to  ensure  necessary  supervision, 
HUD  will  handle  each  suspension  on  an 
individual  basis,  rather  than  by  built-in 
exceptions  to  the  project  occupancy 
criteria  as  stated  in  the  regulations. 
Similarly.  HUD  will  limit  the  duration 
and  scope  of  each  suspension  to  the 
narrowest  extent  possible  to  achieve 
needed  occupancy  and  will  impose 
other  terms  and  conditions  that  are 
consistent  with  the  program  objectives 
and  necessary  to  protect  HUD's  interest 
in  the  loan. 


5.  HAP  Contract  Administration 
(§885.520) 

Section  885.520  would  provide  that 
HUD  is  responsible  for  the 
administratiMi  of  the  HAP  contract. 
(Compare  S§  88a505  and  881.505.) 

6.  Default  (§885.525) 

Section  885.525(a)  would  provide  that 
if  the  borrower  is  in  default  under  the 
HAP  contract,  HUD  will  notify  the 
borrower  of  the  actions  necessary  to 
cure  the  default  and  of  the  remedies  to 
be  applied  by  HUD.  If  the  borrower  fails 
to  cure  the  default,  HUD  would  have  the 
right  to  terminate  the  HAP  contract  or 
take  other  corrective  action.  This 
provision  is  based  on  SS  880.506  and 
881.506.  In  addition,  paragraph  (b)  of 
\  885.525  would  notify  borrowers  that 
additional  provisions  governing  default 
under  the  section  202  loan,  rather  than 
the  HAP  contract  are  included  in  the 
regulatory  agreement  and  other  loan 
documents  (e.g.,  the  note  and  first 
mortgage  or  deed  of  trust). 

7.  Notice  upon  HAP  Contract  Expiration 
(§885.530) 

Section  326(a)  of  the  HCD 
Amendments  of  1981  added  section 
8(c)(8)  to  the  U.S.  Housing  Act  of  1937. 
Section  8(c)(8)  requires  that  each  HAP 
contract  provide  that  the  owner  will 
notify  each  family  occupying  an  assisted 
unit  at  least  90  days  before  the 
expiration  of  the  HAP  contract  of  any 
rent  increase  which  may  occur  as  a 
result  of  the  HAP  contract's  expiration. 

This  statutory  requirement  was 
incorporated  in  the  section  8  regulations 
in  Parts  880,  881.  883,  884,  and  886  in  FR- 
1677,  published  August  6, 1984  (49  FR 
31281).  At  that  time  we  stated  "In 
addition  to  this  rule,  the  Department  is 
also  preparing  a  regulation  amending 
Part  885  which,  among  other  matters, 
would  incorporate  this  amendment  and 
other  statutory  changes  made  by  the 
1981  Act  to  the  Loans  for  Housing  for 
the  Elderly  or  Handicapped  Program." 

Section  885.530  would  incorporate  this 
statutory  requirement  for  section  202/8 
projects.  It  is  based  on  the  amendments 
contained  in  FR-1677  (e.g.,  §§  880.507 
and  881.507).  The  rule  would  require  the 
borrower  to  notify  each  family 
occupying  an  assisted  unit,  at  least  90 
days  before  the  end  of  the  HAP  contract 
term,  of  any  increase  in  the  amount  the 
family  would  be  required  to  pay  as  rent 
which  may  occur  as  a  result  of 
expiration  of  the  HAP  contract.  (The 
other  section  8  regulations  also  provide 
that  if  the  HAP  contract  is  to  be 
renewed  with  a  reduction  of  the  number 
of  units  covered,  the  notice  would  be 
given  to  each  family  who  will  no  longer 
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receive  assistance.  In  light  of  proposed 
I  885.535  governing  HAP  contract 
renewals,  discussed  below,  this 
provision  has  not  been  included  in 
proposed  S  885.530.) 

Under  the  proposed  rule,  the  notice 
would  advise  the  family  that,  after  the 
expiration  date  of  the  section  8 
assistance,  formerly  assisted  families 
choosing  to  remain  would  be  required  to 
bear  the  entire  cost  of  the  rent  and  that 
the  borrower  may  alter  the  rent,  subject 
to  requirements  and  restrictions 
contained  in  the  regulatory  agreement, 
the  lease  and  State  or  local  law.  (As 
long  as  any  portion  of  the  section  202 
loan  is  outstanding,  however,  the 
regulatory  agreement  provides  that  the 
units  are  to  be  made  available  at 
charges  established  in  accordance  with 
a  rent  schedule  approved  by  HUD.)  The 
notice  would  also  be  required  to  set 
forth  the  actual  (if  known)  or  the 
estimated  rent  to  be  charged  following 
the  expiration  of  the  HAP  contract,  the 
difference  between  that  rent  and  the 
total  tenant  payment  toward  rent  under 
the  HAP  contract,  and  the  date  on  which 
the  HAP  contract  will  expire. 

The  manner  of  providing  notice  is 
specified  in  the  proposed  rule. 
Borrowers  would  be  required  to  certify 
to  HUD  that  families  have  been  notified 
in  accordance  with  the  rule. 

Consistent  with  section  371(b)  of  the 
HCD  Amendment  of  1981  Act,  all 
borrowers  who  executed  HAP  contracts 
under  an  agreement  to  enter  into 
housing  assistance  payments  contracts 
executed  on  or  after  October  1, 1981  are 
subject  to  this  statutory  requirement, 
notwithstanding  the  fact  that  their  HAP 
contracts  may  not  contain  such  an 
express  provision,  since  section  326(a) 
constituted  law  in  effect  at  the  time  the 
agreements  were  executed.  This  rule 
would  not  affect  the  obligations  of  a 
borrower  who  entered  into  a  HAP 
contract  under  an  agreement  executed 
before  October  1, 1981,  unless  the  HAP 
contract  is  renewed  or  amended  on  or 
after  the  effective  date  of  a  final  rule  in 
this  proceeding.  Some  outstanding  pre- 
1981  HAP  contracts  bind  HUD  for  a  full 
20-year  commitment,  but  grant  the 
borrower  an  option  to  terminate  the 
HAP  contract,  exercisable  at  five  year 
intervals.  A  borrower's  decision  not  to 
exercise  this  termination  option  (absent 
other  contractual  amendments)  would 
not  constitute  a  "renewal"  or 
"amendment"  that  would  subject  the 
borrower  to  the  notification  provisions 
upon  subsequent  termination  of  the  HAP 
contract. 


8.  HAP  Contract  Extension  or  Renewal 
(§885.535) 

Section  885.535  would  govern  HAP 
contract  extensions  or  renewals.  This 
proposed  section  provides  that  upon 
expiration  of  the  term  of  the  HAP 
contract,  HUD  and  the  borrower  may 
agree  to  extend  the  term  of  the  contract 
or  to  renew  the  HAP  contract.  The 
number  of  assisted  units  under  the 
extended  or  renewed  HAP  contract 
would  equal  the  number  of  assisted 
units  under  the  original  HAP  contract, 
except  that  HUD  and  the  borrower  may 
agree  to  reduce  the  number  of  assisted 
units  to  the  extent  that  there  are 
assisted  units  that  are  not  occupied  by 
eligible  families  at  the  time  of  the 
contract  extension  or  renewal.  The 
proposed  rule  would  also  permit  the 
borrower  and  HUD  to  agree  to 
reductions  in  the  number  of  assisted 
units  during  the  term  of  the  extended  or 
renewed  HAP  contract  as  assisted  units 
are  vacated  by  eligible  families. 
(Nothing  in  5  885.535  would  prohibit 
HUD  from  unilaterally  reducing  the 
number  of  units  covered  under  the  HAP 
contract  in  accordance  with 
§  885.515(b)).  This  proposed  provision 
has  no  corresponding  section  Part  880  or 
881. 

Management  Provisions  (Subpart  F) 

1.  Responsibilities  of  Borrower 
(§885.600) 

Section  885.600  would  describe  the 
borrower's  marketing,  management, 
maintenance,  and  fiscal  responsibihties 
regarding  the  project  (See  §  §  880.601 
and  881.601)  Under  paragraph  (a),  the 
borrower's  marketing  activities  would 
include:  (1)  The  commencement  of 
diligent  marketing  activities  for  90  days 
before  the  date  of  availability  for 
occupancy  of  the  first  unit  in  the  project: 
(2)  marketing  in  accordance  with  the 
HUD-approved  affirmative  fair  housing 
marketing  plan  and  all  fair  housing  and 
equal  opportunity  requirements;  and  (3) 
the  submission  to  HUD  of  a  list  of 
leased  and  unleased  assisted  units  on 
the  date  of  HAP  contract  execution. 

Paragraph  (b)  would  provide  that  the 
borrower  is  responsible  for  all 
management  fimctions  including  tenant 
selection  and  the  admission  of  tenants, 
reexamination  of  incomes  of  families 
occupying  assisted  units,  collection  of 
rents,  termination  of  tenancy,  eviction, 
and  repair  and  maintenance  functions. 

Paragraph  (c)(1)  would  permit  the 
borrower  to  contract  with  a  public  or 
private  entity  for  the  performance  of 
marketing,  management  and 
maintenance  duties.  The  proposed  rule 
would  subject  all  such  contracts  to  the 
provisions  governing  prohibited 


contractual  relationships  that  were 
added  in  the  interim  rule  amending 
S  885.5,  published  April  10, 1986  (51  FR 
12308).  "These  prohibitions  do  not  extend 
to  management  contracts  entered  into 
by  the  borrower  with  the  sponsor  or  its 
nonprofit  affiUate.  Paragraph  (c)(2) 
would  require  the  borrower  to  promote 
awareness  and  participation  of  minority 
and  women  business  enterprises  in 
contracting  and  procurement  activities 
consistent  with  the  objectives  of 
Executive  Orders  11625, 12432  and 
12138. 

Section  885.600(d)  would  provide  for 
the  submission  of  audited  financial  and 
operating  statements  by  the  borrower  60 
days  after  the  end  of  each  fiscal  year  of 
project  operations  and  other  financial 
statements  as  HUD  may  require.  These 
provisions  are  parallel  to  those  found  in 
§§  880.601(d)  and  881.601(d),  except  that 
the  borrower  is  required  to  make 
submissions  to  HUD  rather  than  to  the 
contract  administrator.  Like  Paris  880 
and  881,  these  financial  statements  must 
be  audited  by  an  independent  public 
accountant  (The  proposed  rule  contains 
no  reference  to  the  Single  Audit  Act  of 
1984  because  the  Act  applies  only  to 
State  and  local  government  recipients  of 
Federal  aid  and  thus  is  inapplicable  to 
eligible  borrowers  or  sponsors  under 
Part  885.) 

Under  paragraph  (e),  the  borrower 
would  be  required  to  maintain  a  project 
fund  account  in  a  HUD-approved 
depository  and  to  deposit  all  rents, 
charges,  income  and  revenue  arising 
from  project  operation  or  ownership  to 
this  account.  Project  funds  would  be 
used  for  the  operation  of  the  project  to 
make  required  principal  and  interest 
payments  on  the  section  202  loan,  and  to 
make  required  deposits  on  the 
replacement  reserve  account  in 
accordance  with  a  HUD-approved 
budget  (Unlike  Parts  880  and  881,  this 
section  contains  no  provisions  for 
distributions  to  the  borrower,  since 
nonprofit  owners  are  not  entitiled  to 
such  distributions.)  All  funds  remaining 
in  the  account  at  the  end  of  the  fiscal 
year  would  be  deposited  in  the 
replacement  reserve  account  under 
9  885.605. 

Paragraph  (f)  would  require  the 
borrower  to  submit  such  reports  as  HUD 
may  prescribe  to  demonstrate 
conformance  with  applicable  civil  rights 
and  equal  opportunity  requirements. 

2.  Replacement  Reserve  (§  885.605) 

Section  885.605  would  require  the 
borrower  to  establish  and  maintain  a 
replacement  reserve  to  aid  in  funding 
extraordinary  repair  and  replacement  of 
capital  items.  (See  SS  880.602  and 
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881.602.)  The  borrower  would  be 
required  to  make  monthly  deposits  in 
the  reserve.  The  amount  of  the  deposits 
for  the  initial  year  of  operations  would 
be  as  percent  of  the  cost  of  total 
structures  (for  new  construction 
projects),  0.4  percent  of  the  initial 
mortgage  amount  (for  other  projects),  or 
such  higher  rates  as  may  be  required  by 
HUD.  The  amount  of  the  deposit  would 
be  adjusted  each  year  by  the 
appropriate  annual  adjustment  factor 
under  Part  888.  All  earnings  on  the 
account  would  be  added  to  the  balance 
of  the  account.  Under  existing  HUD 
policies,  the  replacement  reserve  must 
be  held  in  a  HUD-approved  depository 
in  an  interest-bearing  account.  The 
proposed  rule  would  amend  this  practice 
to  permit  the  borrower  to  deposit  the 
funds  with  HUD  or  in  a  HUD-approved 
depository.  Consistent  with  existing 
practice,  replacement  reser\'e  funds 
would  be  used  only  with  the  approval  of 
HUD  and  in  accordance  with  HUD 
guidelines.  The  proposed  rule  would 
provide  that  HUD  may  reduce  the  rate 
of  deposit  to  the  account  if  it  finds  that 
the  reserve  is  sufficient  to  meet  project 
extraordinary  maintenance  and  capital 
replacements. 

3.  Selection  and  Admission  of  Tenants 
(§88S.610(a)and(b)) 

Requirements  governing  the  selection 
and  admission  of  tenants  are  described 
in  the  proposed  rule  at  §  §  885.810(a]  and 
(b).  These  provisions  are  derived  from 
S§  880.603(a)  and  (b)  and  881.603(a)  and 
(b),  with  modifications  necessary  to 
incorporate  tenant  eligibility 
requirements  under  the  section  202/8 
Program. 

To  initiate  the  tenant  selection 
process,  an  applicant  for  admission 
would  be  required  to  complete  and  sign 
an  application  for  admission.  Applicants 
for  an  assisted  unit  would  be  required. 
as  part  of  the  application,  to  complete  a 
certiHcation  of  eligibility  [i.e..  Owner's 
Certification  of  Compliance  with  HUD's 
Tenant  Eligibililty  and  Rent 
Procedures— HUD-50059) . 

The  proposed  rule  would  provide  fliat 
the  borrower  is  responsible  for 
determining  whether  an  applicant  is 
eligible  for  admission  to  the  project. 

The  criteria  for  determining  eligibility 
will  depend  upon  the  type  of  assistance 
the  family  will  receive.  As  noted  above, 
the  section  202/8  Program  involves 
Federal  assistance  in  the  form  of  direct 
loans  under  section  202  of  the  Housing 
Act  of  1959  and  rental  assistance  under 
section  8  of  the  United  States  Housing 
Act  of  1937.  While  the  direct  loan 
involves  all  imits  of  the  project  it  is 
possible  to  have  less  than  100  percent  of 
the  units  in  the  project  covered  by  the 


HAP  contract  under  section  8.  (See 
§  885.210(b)(3j(ii)).  Accordingly,  the 
proposed  rule  would  provide  that  all 
residents  must  meet  the  section  202 
eligibility  requirements,  but  that  only 
applicants  for  admission  to  units 
assisted  under  the  HAP  contract  must 
meet  the  additional  requirements  of 
section  8.  The  eligibility  requirements 
for  these  two  programs  are  discussed 
below. 

To  demonstrate  eligibility  for 
admission  under  section  202.  all 
applicants  must  meet  the  deHnition  of 
elderly  or  handicapped  family.  (See 
section  202(d)(4)  of  the  Housing  Act  of 
1959,  incorporated  in  the  current 
regulations  aX  i  885.5.)  The  fact  that  an 
applicant  meets  this  defmition,  however, 
does  not  mean  that  the  applicant  is 
eligible  for  occupancy  in  every  section 
202  project.  HUD  may  approve  projects 
that  limit  occupancy  to  one  or  more 
specific  subpopulations  of  the  elderly  or 
handicapped  population  based  on  the 
range  of  services  offered  and  the  project 
design.  These  subpopulations  include 
the  elderly,  the  chronically  mentally  ill, 
the  developmentally  disabled  and/or 
the  physically  handicapped. 
Accordingly.  S  885.610(b)  of  the 
proposed  rule  would  provide  that  to  be 
eligible  for  admission  all  applicants 
must  be  elderly  or  handicapped  families 
under  §  885.5  and  must  meet  any  HUD- 
approved  project  occupancy 
requirements.  (In  connection  with  these 
provisions,  the  proposed  rule  would  also 
revise  §5  885.210(b)(5)  and  885.225(a)(1) 
to  provide  for  HUD  approval  of  project 
occupancy  requirements;  would  amend 
the  de^nition  of  handicapped  person  to 
reflect  a  revised  deHniton  of 
developmentally  disabled  required 
under  a  1978  amendment  to  section 
102(a)(8)  of  the  Developmental 
Disabibties  Services  and  Facilities 
Construction  Amendments  of  1970;  and 
would  add  a  new  definition  of 
"chronically  mentally  ill".) 

In  addition  to  the  section  202 
eligibility  criteria,  applicants  also  must 
demonstrate  their  eligibility  for  section  8 
assistance  if  the  applicant  will  occupy  a 
unit  for  which  housing  assistance 
payments  under  the  HAP  contract  are  to 
be  made.  The  section  8  eligibility 
requirements  are  included  in  the 
regulations  at  Part  813.  Section 
885.610(b)  of  the  proposed  rule  would 
cross-reference  the  eligibility 
requirements  of  Part  813.  (Part  812  also 
contains  section  8  eligibility 
requirements.  These  provisions, 
however,  are  not  applicable  to  the 
section  202/8  Program.) 

As  discussed  above,  applicants  for 
admission  to  a  section  202/8  project 
must  meet  the  eligibilty  criteria 


applicable  to  them  concerning  age. 
income  and  handicap.  In  addition, 
borrowers  under  the  section  202/8 
program  have  discretion  to  develop  and 
implement  selection  criteria  that  the 
applicant  must  meet  before  admission. 
For  example,  an  owner  could  find  an 
elderly  applicant  for  secticm  202  housing 
for  the  elderly  to  be  "imsuitable"  if  the 
applicant  is  unable  to  live  independently 
in  the  project  without  support  services 
that  he  or  she  needed  but  could  not 
obtain.  Accordingly,  |  885.610(b)  also 
provides  that  the  borrower  is 
responsible  for  the  selection  of  families. 
The  proposed  rule  also  addresses  (1) 
local  residency  requirements  and 
preferences.  (2)  procedures  for 
assignment  of  available  units  and 
provisions  for  waiting  lists,  (3)  priorities 
in  the  assignment  of  wheelchair 
accessible  units  to  eligible  physically 
handicapped  applicants  whose  ability  to 
live  independently  will  be  improved  by 
the  special  design  features  in  the  unit, 
(4)  procedures  for  rejection  of  applicants 
and  for  informal  review  of  rejections, 
and  (5)  record  maintenance. 

4.  Reexamination  of  Family  Income  and 
Composition  (§  885.610(c)) 

Provisons  governing  the 
reexamination  of  family  income  and 
composition  are  included  at  S  885.610(c). 
Under  the  proposed  rule,  which  is  based 
on  §  S  880.603(c)  and  881.603(c).  if  the 
borrower  receives  housing  assistance 
payments  for  a  family,  the  borrower 
would  be  required  to  examine  and  verify 
income  and  family  composition  at  least 
once  every  12  months;  make  appropriate 
adjustments  to  total  tenant  payment, 
tenant  rent  and  the  housing  assistance 
payments;  and  make  appropriate  unit 
transfers.  This  provision  also  would 
require  assisted  families  to  comply  with 
lease  provisions  governing  interim 
reporting  of  income  changes.  (Currently, 
the  model  lease  contains  no  provisions 
for  interim  income  report  requirements. 
However,  the  Department  intends  to 
revise  its  model  lease  to  include  such 
provisions.)  When  a  borrower  receives 
information  between  regularly 
scheduled  reexaminations,  the  proposed 
rule  requires  the  borrower  to  consult 
with  the  family,  verify  certain 
information  and  make  appropriate 
adjustments,  as  discussed  above. 

The  proposed  rule  also  provides  that  a 
family's  eligibility  for  housing  assistance 
payments  continues  until  the  total 
tenant  payment  equals  or  exceeds  gross 
rent.  The  termination  of  housing 
assistance  payments,  however,  would 
not  affect  the  family's  rights  luuler  the 
lease  or  preclude  the  resumption  of 
payments  if,  as  a  result  of  later  changes. 


the  family  again  were  to  meet  the 
income  eligibility  requirements  of  Part 
813,  and  if  housing  assistance  for  the 
family's  unit  was  available  under  the 
HAP  contract.  To  be  eligible  for 
resumed  payments,  a  family  would  not 
be  required  to  reestablish  its  eligibility 
for  occupancy  under  other  tenant 
selection  criteria.  Termination  of 
assistance  in  accordance  with  other 
HUD  requirements,  such  as  failure  to 
submit  requested  verification 
information,  is  treated  at  proposed 
§  885.610(c)(3)(ii). 

5.  Obligations  of  the  Family  (§  885.615) 

To  ensure  that  the  major  obligations 
of  the  families  occupying  section  202/8 
projects  are  addressed,  the  proposed 
rule  would  add  §  885.615.  (Parts  880  and 
881  do  not  contain  a  corresponding 
section.)  This  proposed  rule  was  derived 
from  the  requirements  contained  in 
§  882.118. 

Section  885.615  would  require  the 
family  to  (1)  pay  amounts  due  under  the 
lease  directly  to  the  borrower.  (2) 
provide  necessary  certifications, 
releases,  information  or  documentation 
as  HUD  or  the  borrower  determine  to  be 
necessary;  (3)  permit  the  borrower  to 
conduct  reasonable  inspections;  and  (4) 
notify  the  borrower  before  vacating  the 
dwelling  unit  The  section  would  also 
contain  restrictions  on  the  use  of  the 
unit,  transfer  of  the  unit  and  the 
assignment  of  the  lease,  and  would 
prohibit  the  family  from  receiving 
assistance  under  any  other  Federal 
housing  assistance  program  while 
occupying,  or  receiving  assistance  for 
the  occupancy  of,  a  unit  governed  by 
Part  885. 

8.  Overcrowded  and  Underoccupied 
Units  (§  885.620) 

Section  885.620  would  provide  that  the 
borrower  is  responsible  for  determining 
whether  as  assisted  unit  is  overcrowded 
or  underoccupied.  If  the  borrower  makes 
such  a  determination,  the  housing 
assistance  payments  would  not  be 
reduced  or  terminated  until  the  family  is 
relocated.  (Vacancy  payments  for  the 
vacated  unit  would  be  governed  by 
§  885.650.)  Section  885.620  is  based  on 
§§880.605  and  881.605. 

7.  Lease  Requirements  (§885.625) 

The  lease  requirements  of  §  885.625 
are  based  substantially  on  §§880.606 
and  881.606.  This  proposed  rule  provides 
that  the  intial  term  of  the  lease  must  be 
for  at  least  one  year.  Unless  the  lease 
has  been  terminated  by  appropriate 
action  by  the  borrower  or  family,  upon 
expiration  of  the  lease  term  the  family 
and  the  borrower  may  execute  a  new 
lease  for  a  term  of  at  least  one  year,  or 


may  take  no  action.  If  no  action  is  taken, 
the  lease  would  automatically  be 
renewed  for  succesive  terms  of  one 
month.  Under  this  pro[>osed  section,  all 
leases  may  contain  (and  in  the  case  of  a 
lease  term  for  more  than  one  year  must 
contain)  a  provision  permitting  the 
family  to  terminate  on  30  days  notice. 
The  form  of  the  lease  would  be 
prescribed  in  a  HUD  handbook.  In 
addition  to  the  required  provisions  in 
the  handbook,  this  section  would  permit 
the  borrower  to  include  a  lease 
provision  permitting  the  borrower  to 
enter  the  leased  premises  at  any  time 
without  advance  notice  where  there  is 
reasonable  ground  to  believe  that  an 
emergency  exists  or  that  the  health  or 
safety  of  a  family  member  is 
endangered. 

8.  Termination  of  Tenancy  and 
Modification  of  Lease  (§885.630) 

Subpart  A  of  Part  247 — Evictions  from 
Certain  Subsidized  and  HUD-owned 
Projects,  applies  to  all  decisions  by  a 
landlord  to  terminate  the  occupancy  of 
tenants  in  a  subsidized  project.  This 
section  also  provides  procedures  for 
modification  of  leases.  As  defined  in 
§  247.2(e).  "subsidized  project"  includes 
a  multifamily  housing  project  which 
receives  the  beneflt  of  a  subsidy  in  the 
form  of  direct  loans  under  section  202. 
Proposed  §  885.630  would  continue  to 
apply  the  Part  247  provisions  to  section 
202/8  projects. 

9.  Security  Deposits  (§885.635) 

The  security  deposit  provisions  of 
§  885.635  are  based  on  §  §  880.608  and 
881.608,  with  some  minor  modifications 
necessary  to  reflect  the  section  202/8 
Program.  Under  the  proposed  rule,  the 
borrower,  (1)  must  require  each  family 
occupying  an  assisted  unit  to  pay  a 
security  deposit  equal  to  the  greater  of 
$50  or  one  month's  total  tenant  payment, 
and  (2)  may  require  each  family 
occupying  an  unassisted  unit  to  pay  a 
security  deposit  equal  to  one  month's 
rent  payable  by  the  family.  The  family 
would  be  expected  to  pay  the  security 
deposit  from  its  own  resources  and 
other  available  public  or  private 
resources. 

The  borrower  would  be  required  to 
place  all  security  deposits  for  assisted 
and  unassisted  units  in  a  segregated 
interest-bearing  account  and  would  be 
required  to  maintain  a  record  of  the 
amount  in  this  account  that  is 
attributable  to  each  family  in  residence 
in  the  project.  Interest  accrued  would  be 
allocated  to  each  family's  balance 
annually  and  when  the  family  vacates 
the  unit.  Unless  prohibited  under  State 
or  local  law,  the  borrower  would  be 
permitted  to  deduct  the  administrative 


cost  of  computing  each  family's 
allocation  up  to  the  amount  of  the 
family's  annual  accrued  interest.  The 
amount  in  the  segregated  interest- 
bearing  account  must  at  all  times  be 
equal  to  the  total  amount  collected  from 
families  in  occupancy,  plus  accrued 
interest,  less  allowable  administrative 
cost  adjustments.  The  borrower  would 
also  be  required  to  comply  with 
applicable  State  and  local  law 
concerning  interest  payments  on 
security  deposits. 

The  borrower  would  be  permitted  to 
use  the  security  deposit  as 
reimbursement  for  any  unpaid  family 
contribution  and  other  amounts  that  the 
family  owes  under  the  lease.  If  the 
family  owes  no  amounts  under  the 
lease,  the  proposed  rule  would  require 
the  borrower  to  refund  the  security 
deposit  balance  to  the  family.  If  the 
family  owes  amounts  under  the  lease 
and  the  amount  is  less  than  the  security 
deposit  balance,  the  excess  balance 
would  be  remitted  to  the  family.  If  the 
security  deposit  balance  is  not  sufficient 
to  reimburse  the  borrower  for  the 
amount  owed  under  the  lease  of  an 
assisted  unit,  §  885.635  would  permit  the 
borrower  to  claim  reimbursement  ^m 
HUD  for  the  lesser  of  the  amount  owed, 
or  one  month's  contract  rent  less  the 
amount  of  the  family's  seciuity  deposit 
balance. 

The  proposed  rule  would  require  the 
borrower  to  provide  itemized  statements 
of  security  deposit  disbursement  and 
other  documents;  would  require  the 
family  to  provide  forwarding  addresses 
or  to  arrange  for  refund  pick  up;  and 
would  provide  for  informal  meetings  to 
resolve  security  deposit  disagreements 
between  the  parties.  Additionally,  the 
proposed  rule  would  provide  that  upon 
the  death  of  a  member  of  a  family,  the 
decedent's  interest,  if  any,  in  the 
security  deposit  would  be  governed  by 
State  or  local  law. 

As  noted,  the  security  deposit 
provisions  would  contain  numerous 
references  to  State  or  local  law.  For 
example,  the  borrower  would  be 
required  to  comply  with  applicable  State 
and  local  law  governing  the  payment  of 
interest  on  security  deposits 
(§  885.635(b)(1)).  The  intent  of  these 
provisions  is  to  ensure  that  the  law 
which  is  most  protective  of  the  family's 
interest  will  be  applied. 

70.  Adjustment  of  Rents  (§885.640) 

Currently,  contract  rents  for  section 
202/8  projects  are  computed  under  one 
of  two  methods. 

Generally,  pre-1981  contracts  adjust 
contract  rents  by  using  an  automatic 
annual  adjustment  factor  and  special 
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additional  adjustments.  For  these 
projects.  S  885.640(a)(2]  would  provide 
(1)  consistent  with  the  HAP  contract, 
contract  rents  may  be  adjusted  in 
accordance  with  Part  888  and  (2)  that 
special  additional  adjustments  may  be 
granted  to  the  extent  determined 
necessary  by  HUD  to  reflect  increases  in 
the  actual  and  necessary  expenses  of 
owning  and  maintaining  the  assisted 
unit  which  result  ht>m  increases  in 
specified  factors  and  which  are  not 
adequately  compensated  for  by  the 
annual  adjustment.  These  automatic , 
aimual  adjustment  and  special  { 

additional  adjustment  provisions  are 
based  on  SS  880.609  and  881.609. 

Generally,  contracts  executed  or 
amended  after  1981  provide  that 
contract  rents  will  be  adjusted  based 
upon  a  HUD-approved  budget.  For  such 
projects,  the  rule  would  provide  that 
HUD  will  compute  the  contract  rent 
adjustment  based  on  the  sum  of  the 
budgeted  project  operating  costs  andl 
debt  service,  with  adjustments  for 
vacancies,  for  the  project's  non-rental 
income  and  for  other  factors  HUD 
determines  to  be  appropriate.  There  are 
no  comparable  provisions  for 
adjustments  based  on  an  annual  budget 
in  Parts  880  and  881. 

(It  should  be  noted  that  one  of  the 
items  used  in  the  computation  of  the 
HUD-approved  budget  will  be  affected 
by  the  automatic  annual  adjustment 
factor.  As  provided  in  §  885.605,  the 
amount  of  the  annual  deposit  for  the 
replacement  reserve  for  all  projects  is 
adjusted  based  on  the  automatic  annual 
adjustment  factor.)  I 

HUD's  regulations  governing  othea 
section  8  programs  limit  the  contract 
rent  adjustment  based  on  comparability 
of  rents  in  unassisted  units.  (See 
§  §  880.609(c]  and  881.609(c]].  HUD  does 
not  apply  a  comparability  limitation 
when  initially  setting  contract  rents  for  a 
section  202/8  project  (See  HUD 
Handbook  4571.1  REV-2)  nor  does  HUD 
adjust  contract  rents  on  this  basis. 
Accordingly,  the  proposed  rule  does  not 
contain  a  comparability  limitation  for 
contract  rents. 

Paragraph  (b)  would  provide  that 
during  the  term  of  the  HAP  contract  the 
rent  payable  by  families  occupying  units 
that  are  assisted  imder  the  contract  will 
be  equal  to  the  contract  rent  computed 
under  paragraph  (a).  This  paragraph 
reflects  HUD's  existing  policy  with 
regard  to  rents  for  unassisted  units  and 
is  necessary  to  prevent  the  subsidization 
of  unassisted  units  by  assisted  units  and 
vice  versa. 


11.  Adjustment  of  Utility  Allowances 
(§885.645) 

Section  885.645  would  provide  for  the 
adjustment  of  utility  allowances  for 
assisted  imits.  This  provision  is  based 
on  an  amendment  to  §§880.610  and 
881.610  published  September  27, 1985  (50 
FR  39094).  It  would  provide  that,  in 
connection  with  contract  rent 
adjustments  under  §  88S.640(a),  the 
borrower  must  submit  an  analysis  of  the 
project's  utility  rate.  If  a  change  would 
result  in  a  cumulative  increase  of  10 
percent  or  more  in  the  most  recently 
approved  utility  allowance,  the 
borrower  would  be  required  to  advise 
HUD  and  request  approval  of  new  utility 
allowances  for  assisted  units.  The 
borrower  would  also  be  required  to 
notify  families  of  the  adjustment  and  to 
make  a  corresponding  adjustment  of 
tenant  rent  and  the  housing  assistance 
payment  for  the  assisted  unit. 

12.  Vacancy  Payments  (§885.650) 

Section  885.650  would  prescribe  the 
conditions  for  the  receipt  of  vacancy 
payments  for  units  assisted  under  the 
HAP  contract.  This  section,  based 
substantially  on  §§880.611  and  881.611, 
generally  would  provide  for  vacancy 
payments  in  the  amount  of  80  percent  of 
contract  rents  for  the  first  60  days  of 
vacancy  during  or  after  rent-up.  For 
vacancies  longer  than  60  days,  the 
borrower  would  be  permitted  to  receive 
additional  vacancy  payments  in  an 
amount  equal  to  the  principal  and 
interest  payments  required  to  amortize 
the  portion  of  the  debt  service 
attributable  to  the  vacant  unit  for  up  to 
12  months.  Conditions  governing  the 
receipt  of  vacancy  payments  would  vary 
depending  on  whether  the  vacancy 
began  during  or  after  rent-up  and 
whether  it  continues  for  longer  than  60 
days. 

13.  Miscellaneous 

Throughout  this  proposed  rule.  HUD " 
has  used  the  contract  and  management 
provisions  of  Part  880  and  881  as  a 
guide.  On  November  21, 1986  (51  FR 
42088)  in  FR-158ft— Restriction  of  Use  of 
Assisted  Housing  (Alien  rule),  the 
effective  date  of  certain  amendments  to 
Part  880  and  881  was  deferred  at  least 
until  October  1, 1987.  These 
amendments  implement  section  214  of 
the  Housing  and  Community 
Development  Act  of  1980  (as  amended 
by  section  329(a)  of  the  Housing  and 
Community  Development  Amendments 
of  1981)  (42  U.S.C.  1436(a)).  HUD  intends 
to  address  appropriate  amendments  to 
Part  885  contract  and  management 
regulations  when  it  reconsiders  FR-1588. 


On  September  26. 1984  (49  FR  37787). 
HUD  published  FR-1597— Preference  in 
the  Provision  of  Housing  for  Families 
Who  Are  Occupying  Substandard 
Housing,  Are  Voluntarily  Displaced,  or 
Are  Paying  More  Than  Fifty  Percent  of 
Income  for  Rent  (Preference  Rule).  The 
rule  would  implement  Section  206  of  the 
Housing  and  Conunimity  Development 
Amendments  of  1979.  HUD  anticipates 
that  it  will  publish  a  final  preference 
rule  before  a  final  rule  is  published  for 
Part  885.  If  this  occurs,  HUD  will 
incorporate  appropriate  preference  rule 
provisions  in  the  final  rule  adding  HAP 
contract  and  management  provisions  to 
Part  885. 

This  proposed  rule  would  revise  some 
existing  definitions  and  would 
incorporate  several  new  definitions 
related  to  the  new  contract  and 
management  provisions.  Affected 
definitions  include  "Agreement  to  Enter 
into  Housing  Assistance  Payments 
Contract",  "Annual  Income". 
"Application",  "Assisted  Unit". 
"Contract  Rent".  "Family".  "Gross 
Rent",  "HAP  Contract",  "Handicapped 
Person",  "Housing  Assistance 
Payment".  "HUD".  "Independent  PubUc 
Accountant".  "Project  Account",  "Rent", 
"Secretary".  "Section  8  Program", 
"Tenant  Rent",  'Total  Tenant  PajTnent". 
"Utility  Allowance",  "Utility 
Reinbursement",  and  "Vacancy 
Payment",  These  definitions  reflect 
those  that  are  currently  contained  in 
Parts  880  and  881.  Other  Part  885 
provisions  would  be  amended  to  ensure 
that  terminology  is  uniform  throughout. 
In  addition  to  these  changes,  changes 
to  Part  813  have  been  proposed  to  reflect 
the  addition  of  contract  and 
management  regulations  in  Part  885. 
A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  Room  10276,  451 
Seventh  Street.  SW.,  Washington,  DC 
20410-0500. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 


have  a  significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
contract  and  management  provisions 
incorporated  in  this  rulemaking 
generally  reflect  existing  HUD  policies 
already  guiding  operators  of  secton  202/ 
8  projects.  This  proceeding  does  not 
change  the  goals  toward  which  program 
activities  are  directed.  The  rule's  effect 
both  on  small  and  large  entities  should 
be  minor. 

This  rule  was  listed  in  the 
Department's  Semiaimual  Agenda  of 
Regulations  published  October  26, 1987 
(52  FR  40358)  as  sequence  item  number 
959  under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501- 
3520. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  title  and  number  is 
14.157,  Housing  for  the  Elderly  or 
Handicapped. 

List  of  Subjects 

24  CFR  Part  813 

Low  and  moderate  income  housing. 
24  CFR  Part  885 

Aged,  Grant  programs.  Housing  and 
commimity  development.  Handicapped. 
Loan  programs:  housing  and  conmiunity 
development.  Low-  and  moderate- 
income  housing. 

For  the  reasons  set  out  in  the 
preamble.  Title  24  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  813— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAMS 
AND  RELATED  PROGRAMS 

1.  The  authority  citation  for  24  CFR 
Part  813  continues  to  read  as  follows: 

Autiiority:  Sees.  3,  B.  and  16,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a,  1437c, 
1437f  and  1437n);  sec.  7(d],  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 


2.  The  definitions  of  "Owner"  and 
"Utility  allowance"  contained  in 

S  813.102  would  be  revised  to  read  as 
follows: 

§813.102    Definition*. 

***** 

Owner.  The  meaning  ascribed  to  such 
term  in  the  pertinent  program 
regulations.  As  used  in  this  part,  where 
appropriate.  Owner  shall  also  include  a 
Borrower  as  defined  in  24  CFR  Part  885. 
***** 

Utility  allowance.  If  the  cost  of 
utilities  (except  telephone)  and  other 
housing  services  for  an  assisted  unit  is 
not  included  in  the  Tenant  Rent  but  is 
the  responsibility  of  the  Family 
occupying  the  unit,  an  amount  equal  to 
the  estimate  made  or  approved  by  a 
PHA  or  HUD  under  applicable  sections 
of  these  regulations  (see  24  CFR  Parts 
880,  881,  882,  883,  884,  885,  and  885)  of 
the  monthly  costs  of  a  reasonable 
consumption  of  such  utilities  and  other 
services  for  the  unit  by  an  energy- 
conservative  household  of  modest 
circumstances  consistent  with  the 
requirements  of  a  safe,  sanitary,  and 
healthful  living  environment. 
***** 

3.  Section  813.109(a)  would  be  revised 
to  read  as  follows: 

§813.109    Initial  determination, 
verification,  and  reexamination  of  Family 
income  and  composition. 

(a)  Responsibility  for  initial 
determination  and  reexamination.  The 
Owner  or  PHA  shall  be  responsible  for 
determination  of  eligibility  for 
admission,  for  determination  of  Annual 
Income,  Adjusted  Income  and  Total 
Tenant  Payment,  and  for  reexamination 
of  Family  income  and  composition  at 
least  annually,  as  provided  in  pertinent 
program  regulations  and  handbooks 
(see,  e.g..  Part  880,  Subpart  F;  Part  881, 
Subpart  F;  Part  882,  Subparts  B  and  E; 
Part  883,  Subpart  G;  Part  884,  Subpart  B: 
Part  885,  Subpart  F;  Part  886,  Subpart  A; 
and  Part  886.  Subpart  C).  As  used  in  this 
Part,  the  "effective  date"  of  an 
examination  or  reexamination  refers  to 
(1)  in  the  case  of  an  examination  for 
admission,  the  effective  date  of  initial 
occupancy,  and  (2)  in  the  case  of  a 
reexamination  of  an  existing  tenant,  the 
effective  date  of  the  redetermined  Total 
Tenant  Payment. 


PART  885— LOANS  FOR  HOUSING 
FOR  THE  ELDERLY  OR  HANDICAPPED 

4.  The  authority  citation  for  24  CFR 
Part  885  would  be  revised  to  read  as 
follows: 


Authurity:  Sec.  202.  Housing  Act  of  1959  (12 
U.S.C.  1701q):  sec.  8.  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437f);  sec.  7{d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

5.  In  §  885.5,  the  definitions  of 
"Application",  "Handicaped  person", 
and  "Section  8  Program",  would  be 
revised  and  definitions  for  "Agreement 
to  enter  into  housing  assistance 
payments  contract",  "Annual  income". 
"Assisted  Unit",  "Contract  rent", 
"Family  (eligible  family)",  "Gross  rent". 
"HAP  contract  (housing  assistance 
payments  contract)",  "Housing 
assistance  payment",  "HUD", 
"Independent  pubhc  accountant", 
"Project  account",  "Rent",  "Secretary", 
"Tenant  rent",  'Total  tenant  payment". 
"Utility  allowance",  "UtiHty 
reimbursement",  and  "Vacancy 
payment",  would  be  added,  in 
alphabetical  order,  to  read  as  follows: 

§88SJt    DefinHions. 

•         *         •        •         • 

Agreement  to  enter  into  housing 
assistance  payments  contract  means  the 
agreement  between  the  borrower  and 
HUD  which  provides  that,  upon 
satisfactory  completion  of  the  project  in 
accordance  with  the  HUD-approved 
final  proposal,  HUD  will  enter  info  the 
HAP  contract  with  the  borrower. 

Annual  income  is  defined  in  Part  813 
of  this  chapter. 

Application,  except  as  used  in 
Subpart  F,  means  the  application  for  a 
section  202  fund  reservation,  including 
all  required  forms  and  exhibits 
submitted  in  response  to  an  invitation 
for  such  applications.  For  purposes  of 
Subpart  F,  application  means  a  request 
by  a  family  on  a  form  prescribed  by 
HUD,  for  admission  to  a  project. 
***** 

Assisted  unit  means  a  dwelling  unit 
eligible  for  assistance  under  a  HAP 
contract 


Contract  rent  means  the  total  amount 
of  rent  specified  in  the  HAP  contract  as 
payable  by  HUD  and  the  tenant  to  the 
borrower  for  an  assisted  unit. 

***** 

Family  (eligible  family)  means  an 
elderly  or  handicapped  family  (as 
defined  in  this  section)  that  meets  the 
project  occupancy  requirements 
approved  by  HUD  under  §  885.225(a)(1) 
and,  if  the  family  occupies  an  assisted 
unit,  meets  the  requirements  described 
in  Part  813  of  this  chapter. 
***** 

Gross  rent  is  defined  in  Part  813  of 
this  chapter. 
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Handicapped  person  means  any  adult 
having  an  impainnent  which  is  expected 
to  be  of  long-continued  and  indefinite 
duration,  is  a  substantial  impediment  to 
his  or  her  ability  to  live  independendy, 
and  is  of  a  nature  that  such  ability  could 
be  improved  by  more  suitable  housing 
conditions.  A  person  shall  also  be 
considered  handicapped  if  he  or  she  is 
developmentally  disabled,  i.e..  if  he  or 
she  has  a  severe  chronic  disability  that 
(a)  is  attributable  to  a  mental  or 
physical  impainnent  or  combination  of 
mental  and  physical  impairments;  (b)  is 
manifested  before  the  person  attains  age 
twenty-two;  (c)  is  likely  to  continue 
indefinitely;  (d)  results  in  substantial 
functional  limitations  in  three  or  more  of 
the  following  areas  of  major  life  activity: 
(1)  Self-care,  (2)  receptive  and 
expressive  language,  (3)  learning.  (4) 
mobility,  (5)  self-direction.  (6)  capacity 
for  independent  living,  and  (7)  economic 
self-sufHciency;  and  (e)  reflects  the 
person's  need  for  a  combination  and 
sequence  of  special,  interdisciplinary,  or 
generic  care,  treatment,  or  other  services 
which  are  of  lifelong  or  extended 
duration  and  are  individually  planned 
and  coordinated.  A  person  shall  also  be 
considered  to  be  handicapped  if  he  or 
she  is  chronically  mentally  ill,  i.e.,  if  he 
or  she  has  a  severe  and  persistent 
mental  or  emotional  impairment  that 
seriously  limits  his  or  her  ability  to  live 
independently  (e.g.,  by  limiting 
functional  capacities  relative  to  primary 
aspects  of  daily  living  such  as  personal 
relations,  living  arrangements,  work, 
recreation,  etc.],  and  whose  impairment 
could  be  improved  by  more  suitable 
housing  conditions.  Alcoholism  and  drug 
addiction  are  not  included  within  the 
definition  of  chronically  mentally  ill 

HAP  contract  (housing  assistance 
payments  contract)  means  the  contract 
entered  into  by  the  borrower  and  HUD 
setting  forth  the  rights  and  duties  of  the 
parties  with  respect  to  the  project  and 
the  payments  under  the  HAP  contract. 
•        •        *        *        * 

Housing  assistant  payment  means  the 
payment  made  by  hIjD  to  the  borrower 
for  assisted  units  as  provided  in  the 
HAP  contract.  The  payment  is  the 
difference  between  the  contract  rent  and 
the  tenant  rent.  An  additional  payment 
is  made  to  a  family  occupying  an 
assisted  unit  when  the  utility  allowance 
is  greater  than  the  total  tenant  payment. 
A  housing  assistance  payment,  known 
as  a  "vacancy  payment",  may  be  made 
to  the  borrower  when  an  assisted  imit  is 
vacant  in  accordance  with  the  terms  of 
the  HAP  contract. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 
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Independent  public  accountant  means 
a  certifled  public  accountant  or  a 
licensed  or  registered  public  accountant, 
having  no  business  relationship  with  the 
borrower  or  sponsor  except  for  the 
performance  of  audit,  systems  work  and 
tax  preparation.  If  not  certified,  the 
independent  public  accountant  must 
have  been  licensed  or  registered  by  a 
regulatory  authority  of  a  State  or  other 
political  subdivision  of  the  United  States 
on  or  before  December  31, 1970.  In 
States  that  do  not  regulate  the  use  of  the 
title  "public  accountant",  only  certified 
public  accountants  may  be  used. 

Project  account  means  a  specifically 
identified  and  segregated  account  for 
each  project  which  is  established  in 
accordance  with  §  885.510(b]  out  of  the 
amounts  by  which  the  maximum  annual 
commitment  exceeds  the  amount 
actually  paid  out  under  the  HAP 
contract  each  year. 
***** 

Rent,  in  the  case  of  a  unit  in  a 
cooperative  project,  means  the  carrying 
charges  payable  to  the  cooperative  with 
respect  to  occupancy  of  the  unit. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development  (or  his 
or  her  designee). 

Section  8  Program  means  the  housing 
assistance  payments  program  which 
implements  section  8  of  the  United 
States  Housing  Act  of  1937. 
***** 

Tenant  rent  means  the  monthly 
amount  defmed  in.  and  determined  in 
accordance  with  Part  813  of  this  chapter. 

Total  tenant  payment  means  the 
monthly  amount  defined  in,  and 
determined  in  accordance  with  Part  813 
of  this  chapter. 

Utility  allowance  is  defmed  in  Part  - 
813  of  this  chapter  and  is  determined  or 
approved  by  HUD. 

Utility  reimbursement  is  defined  in 
Part  813  of  this  chapter. 

Vacancy  payment  means  the  housing 
assistance  payment  made  to  the 
borrower  by  HUD  for  a  vacant  assisted 
unit  if  certain  conditions  are  fulfilled,  as 
provided  in  the  HAP  contract.  The 
amount  of  the  vacancy  payment  varies 
with  the  length  of  the  vacancy  period 
and  is  less  after  the  Brst  60  days  of  any 
vacancy. 

6.  Section  885.210(b)(5)  would  be 
revised  to  read  as  follows: 

§  885.210    Contents  of  appHcatkm*. 

***** 

(b)  •  •  * 

(5)  A  narrative  description  of  the 
anticipated  occupancy  of  the  project. 
The  Borrower  must  propose  project 
occupancy  requirements  that  limit 
occupancy  to  the  elderly  and  physically 


handicapped,  the  chronically  mentally 
ill,  the  developmentally  disabled,  the 
physically  handicapped  or  a 
combination  of  these  groups.  The 
Borrower  must  demonstrate  a  capacity 
to  serve  the  proposed  occupancy  group. 
In  evaluating  project  occupancy 
requirement  requests,  HUD  will  consider 
the  training  and  expert  knowledge  of  the 
Borrower,  the  range  of  support  services 
available,  and  project  design. 
***** 

7.  Section  885.225(a)(1)  would  be 
revised  to  read  as  follows: 

§  885.225    Approval  of  applications. 

(a)  *  *  * 

(1)  The  amount  of  the  section  202  fund 
reservation,  the  number  and  mix  of 
units,  the  location  (or  locality,  in  the 
case  of  projects  to  serve  the  non-elderly 
handicapped)  of  the  proposed  project, 
and  any  project  occupancy  requirement 
requested  under  §  885.210(a)(5)  that  has 

been  approved  by  HUD. 

***** 

8.  In  5  885.425,  paragraph  (b)  would  be 
removed,  paragraphs  (c),  (d),  (e)  and  (f) 
and  all  references  to  these  paragraphs  in 
§  885.425  would  be  redesignated  as 
paragraphs  (b),  (c),  (d)  and  (e), 
respectively,  and  the  section  title  would 
be  revised  to  read  as  follows: 

§  885.425    Completion  of  proiect,  cost 
certification  and  HUD  approvals. 

9.  A  new  subpart  E  would  be  added  to 
Part  885,  to  read  as  follows: 

Subpart  E— Housing  Assistance  Payments 
Contract 

Sec. 

885.500    HAP  contract. 

885.505    Term  of  HAP  contract. 

885.510    Maximum  annual  commitment  and 

project  account. 
885.515    Leasing  to  eligible  families. 
885.520    HAP  contract  administration. 
885.525    Default  by  borrower. 
885.530    Notice  upon  HAP  contract 

expiration. 
885.535    HAP  contract  extension  or  renewal. 

Subpart  E— Housing  Assistance 
Payments  Contract 

§885.500    HAP  contract 

(&]  HAP  contract.  The  housing 
assistance  payments  contract  sets  forth 
rights  and  duties  of  the  borrower  and 
HUD  with  respect  to  the  project  and  the 
housing  assistance  payments. 

(b)  HAP  contract  execution.  (1)  Upon 
satisfactory  completion  of  the  project, 
the  borrower  and  HUD  shall  execute  the 
HAP  contract  on  the  form  prescribed  by 
HUD. 

(2)  The  effective  date  of  the  HAP 
contract  may  be  earlier  than  the  date  of 
execution,  but  no  earlier  than  the  date  of 


HUD's  issuance  of  the  permission  to 
occupy. 

(3)  If  the  project  is  completed  in 
stages,  the  procedures  of  this  paragraph 
(b)  shall  apply  to  each  stage. 

(c)  Housing  assistance  payments  to 
owners  under  the  HAP  contract.  The 
housing  assistance  payments  made 
under  the  HAP  contract  are: 

(1)  Payments  to  the  borrower  to  assist 
eligible  families  leasing  assisted  units. 
The  amount  of  the  housing  assistance 
payment  made  to  the  borrower  for  an 
assisted  unit  leased  to  an  eligible  family 
is  equal  to  the  difference  between  the 
contract  rent  for  the  unit  and  the  tenant 
rent  payable  by  the  family. 

(2)  Payments  to  the  borrower  for 
vacant  assisted  units  ("vacancy 
payments").  The  amount  of  and 
conditions  for  vacancy  payments  are 
described  in  5  885.650. 

The  housing  assistance  payments  are 
made  monthly  by  HUD  upon  proper 
requisition  by  the  borrower,  except 
payments  for  vacancies  of  more  than  60 
days,  which  are  made  semiannually  by 
HUD  upon  requisition  by  the  borrower. 

(d)  Payment  of  utility  reimbursement. 
Where  applicable,  a  utility 
reimbursement  will  be  paid  to  a  family 
occupying  an  assisted  unit  as  an 
additional  housing  assistance  payment. 
The  HAP  contract  will  provide  that  the 
borrower  will  make  this  payment  on 
behalf  of  HUD.  Funds  will  be  paid  to  the 
borrower  in  trust  solely  for  the  purpose 
of  making  the  additional  payment.  The 
borrower  may  pay  the  utility 
reimbursement  jointly  to  the  family  and 
the  utility  company,  or,  if  the  family  and 
utility  company  consent,  directly  to  the 
utility  company. 

§885.505    Term  of  HAP  contract 

The  term  of  the  HAP  contract  for 
assisted  units  shall  be  20  years.  If  the 
project  is  completed  in  stages,  the  term 
of  the  HAP  contract  for  assisted  units  in 
each  stage  shall  be  20  years.  The  term  of 
the  HAP  contract  for  all  assisted  units  in 
all  stages  of  a  project  shall  not  exceed 
22  years. 

§  885.510    Maximum  annual  commitment 
and  proiect  account 

(a)  Maximum  annual  commitment. 
The  maximum  annual  amount  that  may 
be  committed  under  the  HAP  contract  is 
the  total  of  the  contract  rents  and  utility 
allowances  for  all  assisted  units  in  the 
project. 

(b)  Project  account.  (1)  HUD  will 
establish  and  maintain  a  specifically 
identified  and  segregated  project 
account  for  each  project.  The  project 
account  will  be  established  out  of  the 
amounts  by  which  the  maximum  annual 
commitment  exceeds  the  amount 


actually  paid  out  under  the  HAP 
contract  each  year.  HUD  will  make 
payments  from  this  account  for  housing 
assistance  payments  as  needed  to  cover 
increases  in  contract  rents  or  decreases 
in  tenant  income  and  other  payments  for 
cost  specifically  approved  by  the 
Secretary. 

(2)  If  the  HUD-approved  estimate  of 
required  annual  payments  under  the 
HAP  contract  for  a  Hscal  year  exceeds 
the  maximum  annual  commitment  for 
that  fiscal  year  plus  the  current  balance 
in  the  project  account,  HUD  will,  within 
a  reasonable  time,  take  such  sleps 
authorized  by  section  8(c)(6)  of  the 
United  States  Housing  Act  of  1937,  as 
may  be  necessary,  to  assure  that 
payments  under  the  HAP  contract  will 
be  adequate  to  cover  increases  in 
contract  rents  and  decreases  in  tenant 
income. 

§  885.51 5    teasing  to  eligible  families. 

(a)  Availability  of  assisted  units  for 
occupancy  by  eligible  families.  During 
the  term  of  the  HAP  contract,  a 
borrower  shall  make  available  for 
occupancy  by  eligible  families  the  total 
number  of  units  for  which  assistance  is 
committed  under  the  HAP  contract.  For 
purposes  of  this  section,  making  units 
available  for  occupancy  by  eligible 
families  means  that  the  borrower  (1)  is 
conducting  marketing  in  accordance 
with  S  885.600(a];  (2)  has  leased  or  is 
making  good  faith  efforts  to  lease  the 
units  to  eligible  and  otherwise 
acceptable  families,  including  taking  all 
feasible  actions  to  fill  vacancies  by 
renting  to  such  families;  (3)  has  not 
rejected  any  such  applicant  family 
except  for  reasons  acceptable  to  HUD.  If 
the  borrower  is  temporarily  unable  to 
lease  all  units  for  which  assistance  is 
committed  under  the  HAP  contract  to 
eligible  families,  one  or  more  units  may, 
with  the  prior  approval  of  HUD,  be 
leased  to  otherwise  eligible  families  that 
do  not  meet  the  requirements  of  Part 
813.  Failure  on  the  part  of  the  borrower 
to  comply  with  these  requirements  is  a 
violation  of  the  HAP  contract  and 
grounds  for  all  available  legal  remedies, 
including  an  action  for  specific 
performance  of  the  HAP  contract, 
suspension  or  debarment  from  HUD 
programs,  and  reduction  of  the  number 
of  units  under  the  HAP  contract  as  set 
forth  in  paragraph  (b)  of  this  section. 

(b)  Reduction  of  number  of  units 
covered  by  the  HAP  contract.  HUD  may 
reduce  the  number  of  units  covered  by 
the  HAP  contract  to  the  number  of  units 
available  for  occupancy  by  eligible 
families  if: 

(1)  The  borrower  fails  to  comply  with 
the  requirements  of  paragraph  (a)  of  this 
section;  or 


(2)  Notwithstanding  any  prior 
approval  by  HUD.  HUD  determines  that 
the  inability  to  lease  units  to  eligible 
families  is  not  a  temporary  problem. 

(c)  Restoration.  HUD  will  agree  to  an 
amendment  of  the  HAP  contract  to 
provide  for  subsequent  restoration  of 
any  reduction  made  under  paragraph  (b) 
of  this  section  if: 

(1)  HUD  determines  that  the 
restoration  is  justified  by  demand; 

(2)  The  borrower  otherwise  has  a 
record  of  compliance  with  the 
borrower's  obligations  imder  the  HAP 
contract;  and 

(3)  Contract  and  budget  authority  is 
available. 

(d)  Applicability.  In  accordance  with 
section  8(b)(2)  of  the  United  Stales 
Housing  Act  of  1937  and  section  371(b) 
of  the  Housing  and  Community 
Development  Amendments  of  1981, 
paragraphs  (a)  and  (b)  of  this  section 
apply  only  to  HAP  contracts  executed 
under  agreements  to  enter  into  a  housing 
assistance  payments  contract  executed 
on  or  after  October  1, 1981.  A  borrower 
subject  to  paragraphs  (a)  and  (b)  of  this 
section  who  before  (insert  effective  date 
of  this  regiilation)  and  consistent  with 
regulations  in  effect  at  the  time,  leased 
an  assisted  unit  to  an  ineligible  family 
may  continue  to  lease  the  unit  to  that 
family.  The  borrower  must  make  the 
unit  available  for  occupancy  by  an 
eligible  family  when  the  ineligibile 
family  vacates  the  unit. 

(e)  Occupancy  by  families  that  are 
not  elderly  or  handicapped.  HUD  may 
relieve  the  borrower  of  the  requirement 
that  all  units  in  the  project  must  be 
leased  to  elderly  or  handicapped 
families  if:  (1)  The  borrower  has  made 
reasonable  efforts  to  lease  assisted  and 
unassisted  units  to  eligible  families;  (2) 
the  borrower  has  been  granted  HUD 
approval  under  paragraph  (a)  of  this 
section:  and  (3)  the  borrower  is 
temporarily  unable  to  achieve  or 
maintain  a  level  of  occupancy  sufficient 
to  prevent  financial  default  and 
foreclosure  under  the  section  202  loan 
documents.  HUD  approval  under  this 
paragraph  will  be  of  Umited  duration. 
HUD  may  impose  terms  and  conditions 
to  this  approval  that  are  consistent  with 
program  objectives  and  necessary  to 
protect  its  interest  in  the  section  202 
loan. 

§885.520    HAP  contract  administration. 

HUD  is  responsible  for  the 
administration  of  the  HAP  Contract 

§  885.525    DefauH  by  borrower. 

(a)  HAP  contract  provisions.  The  HAP 
contract  will  provide: 


■ 
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(1)  That  if  HUD  detennines  that  the 
borrower  is  in  default  under  the  HAP 
contract,  HUD  will  notify  the  borrower 
of  the  actions  required  to  be  taken  to 
cure  the  default  and  of  the  remedies  to 
be  apphed  by  HUD  including  an  action 
for  specific  performance  under  the  HAP 
contract,  reduction  or  suspension  of 
housing  assistance  payments  and 
recovery  of  overpayments,  where 
appropriate;  and 

(2)  That  if  the  borrower  fails  to  cure 
the  default,  HUD  has  the  right  to 
terminate  the  HAP  contract  or  to  take 
other  corrective  action. 

(b)  Loan  provisions.  Additional 
provisions  governing  default  under  the 
section  202  loan  are  included  in  the 
regulatory  agreement  and  other  loan 
documents  described  in  9  885.415. 

§885.530    Notice  upon  HAP  contract 
expiratioa 

(a)  Notice  required.  The  HAP  contract 
will  provide  that  the  borrower  will,  at 
least  90  days  before  the  end  of  the  HAP 
contract  term,  notify  each  family  leasing 
an  assisted  unit  of  any  increase  in  the 
amount  the  family  will  be  required  to 
pay  as  rent  as  a  result  of  the  expiration. 

(b)  Service  requirements.  The  notice 
under  paragraph  (a)  of  this  section  shall 
be  accomplished  by:  (1)  Sending  a  letter 
by  first  class  mail,  properly  stamped  and 
addressed,  to  the  family  at  its  address  at 
the  project  with  a  proper  return 
address;  and  (2)  serving  a  copy  of  the 
notice  on  any  adult  person  answering 
the  door  at  the  leased  dwelling  unit,  or  if 
no  adult  responds,  by  placing  the  notice 
under  or  through  the  door,  if  possible,  or 
else  by  affixing  the  notice  to  the  door. 
Service  shall  not  be  considered  to  be 
effective  until  both  required  noitices 
have  been  accomplished.  The  date  on 
which  the  notice  shall  be  considered  to 
be  received  by  the  family  shall  be  the 
date  on  which  the  borrower  mails  the 
first  class  letter  provided  for  in  this 
paragraph,  or  the  date  on  which  the 
notice  provided  for  in  this  paragraph  is 
properly  given,  whichever  is  later. 

(c)  Contents  of  notice.  The  notice  shall 
advise  each  affected  family  that  after 
the  expiration  date  of  the  HAP  contract 
the  family  will  be  required  to  bear  the 
entire  cost  of  the  rent  and  that  the 
borrower  may,  subject  to  requirements 
and  restrictions  contained  in  the 
regulatory  agreement,  the  lease,  the 
State  or  local  law,  change  the  rent.  The 
notice  also  shall  state:  (1)  The  actual  (if 
known)  or  the  estimated  rent  that  will 
be  charged  following  the  expiration  of 
the  HAP  contract  (2)  the  difference 
between  the  new  rent  and  the  total 
tenant  payment  toward  rent  under  the 
HAP  contract  and  (3)  the  date  the  HAP 
contract  will  expire. 


(d)  Certification  to  HUD.  The 
borrower  shall  give  HUD  a  certification 
that  families  have  been  notified  in 
accordance  with  this  section  and  shall 
attach  to  the  certification  an  example  of 
the  text  of  the  notice. 

(e)  Applicability.  This  section  applies 
to  all  HAP  contracts  entered  into  under 
an  agreement  to  enter  into  a  housing 
assistance  payments  contract  executed 
on  or  after  October  1. 1981,  or  entered 
into  under  such  an  agreement  executed 
before  October  1, 1981  but  renewed  or 
amended  after  [effective  date  of  rule]. 

§885.535    HAP  contract  extension  or 
renewal 

Upon  expiration  of  the  term  of  the 
HAP  contract.  HUD  and  the  borrower 
may  agree  to  extend  the  term  of  the 
HAP  contract  or  to  renew  the  HAP 
contract.  The  number  of  assisted  units 
under  the  extended  or  renewed  HAP 
contract  shall  equal  the  number  of 
assisted  units  under  the  original  HAP 
contract,  except  that  (a)  HUD  and  the 
borrower  may  agree  to  reduce  the 
number  of  assisted  units  by  the  number 
of  assisted  units  that  are  not  occupied 
by  eligible  families  at  the  time  of  the 
extension  or  renewal;  and  (b)  HUD  and 
the  borrower  may  agree  to  permit 
reductions  in  the  number  of  assisted 
units  during  the  term  of  the  extended  or 
renewed  HAP  contract  as  assisted  units 
are  vacated  by  eligible  families.  Nothing 
in  this  section  shall  prohibit  HUD  from 
reducing  the  number  of  units  covered 
under  the  extended  or  renewed  HAP 
contract  in  accordance  with 
§  885.515(b). 

10.  A  new  supart  F  would  be  added  to 
Part  885,  to  read  as  follows: 

Subpart  F — Management 

Sec 

885.600    Responsibilities  of  borrower. 

885.605    Replacement  reserve. 

885.610    Selection  and  admission  of  tenants. 

885.615    Obligations  of  the  family. 

885.620    Overcrowded  and  underoccupied 

units. 
885.625    Lease  requirements. 
685.630    Termination  of  tenancy  and 

modification  of  lease. 
885.635    Security  deposits. 
885.640    Adjustment  of  rents. 
885.645    Adjustment  of  utility  allowances. 
885.650    Conditions  for  receipt  of  vacancy 

payments  for  assisted  units. 

Subpart  F— Management 

§  885.600    Responsibilities  of  borrower. 

(a)  Marketing.  (1)  The  borrower  must 
commence  and  continue  diligent 
marketing  activities  not  later  than  90 
days  before  the  anticipated  date  of 
availability  for  occupancy  of  the  first 
unit  of  the  project. 


(2)  Marketing  must  be  done  in 
accordance  with  the  HUD-approved 
affirmative  fair  housing  marketing  plan 
and  all  fair  housing  and  equal 
opportunity  requirements.  The  purpose 
of  the  plan  and  requirements  is  to 
achieve  a  condition  in  which  eligible 
families  of  similar  income  levels  in  the 
same  housing  market  have  a  like  range 
of  housing  choices  available  to  them 
regardless  of  their  race,  color,  religion, 
sex  or  national  origin. 

(3)  At  the  time  of  HAP  contract 
execution,  the  borrower  must  submit  to 
HUD  a  list  of  leased  and  unleased 
assisted  units  with  a  justification  for  the 
unleased  units,  in  order  to  qualify  for 
vacancy  payments  for  the  unleased 
units. 

(b)  Management  and  maintenance. 
The  borrower  is  responsible  for  all 
management  functions.  These  functions 
include  selection  and  admission  of 
tenants,  required  reexaminations  of 
incomes  for  families  occupying  assisted 
units,  collection  or  rents,  termination  of 
tenancy  and  eviction,  and  all  repair  and 
maintenance  functions  (including 
ordinary  and  extraordinary 
maintenance  and  replacement  of  capital 
items).  All  functions  must  be  performed 
in  compliance  with  equal  opportunity 
requirements. 

(c)  Contracting  for  services.  (1)  With 
HUD  approval,  the  borrower  may 
contract  with  a  private  or  public  entity 
for  performance  of  the  services  or  duties 
required  in  paragraphs  (a)  and  (b)  of  this 
section.  However,  such  an  arrangement 
does  not  relieve  the  borrower  of 
responsibility  for  these  services  and 
duties.  All  such  contracts  are  subject  to 
the  restrictions  governing  prohibited 
contractual  relationships  described  in 

§  885.5.  (These  prohibitions  do  not 
extend  to  management  contracts  entered 
into  by  the  Borrower  with  the  sponsor  or 
its  non-profit  affiliate.) 

(2)  Consistent  with  the  objectives  of 
Executive  Orders  11625, 12432  and 
12138,  the  borrower  will  promote 
awareness  and  participation  of  minority 
and  women's  business  enterprises  in 
contracting  and  procurement  activities. 

(d)  Submission  of  financial  and 
operating  statements.  The  borrower 
must  submit  to  HUD: 

(1)  Within  60  days  after  the  end  of 
each  fiscal  year  of  project  operations, 
financial  statements  for  the  project 
audited  by  an  independent  public 
accountant  and  in  the  form  required  by 
HUD.  and 

(2)  Other  statements  regarding  project 
operation,  financial  conditions  and 
occupancy  as  HUD  may  require  to 
administer  the  HAP  contract  and  to 
monitor  project  operations. 
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(e)  Use  of  project  funds.  The  borrower 
shall  maintain  a  project  fund  account  in 
a  HUD-approved  depository  and  shall 
deposit  all  rents,  charges,  income  and 
revenues  arising  from  project  operation 
or  ownership  to  this  account  Project 
funds  must  be  used  for  the  operation  of 
the  project  to  make  required  principal 
and  interest  payments  on  the  section  202 
loan,  and  to  make  required  deposits  to 
the  replacement  reserve  under  S  885.605, 
in  accordance  with  a  HUD-approved 
budget  Any  funds  remaining  in  the 
project  fund  account  following  the 
expiration  of  the  fiscal  year  shall  be 
deposited  in  the  replacement  reserve 
account  under  S  885.605. 

(0  Reports.  The  borrower  shall  submit 
such  reports  as  HUD  may  prescribe  to 
demonstrate  compliance  with  applicable 
civil  rights  and  equal  opportunity 
requirements. 

§  885.605    Replacement  reserve. 

(a)  Establishment  of  reserve.  The 
borrower  shall  establish  and  maintain  a 
replacement  reserve  to  aid  in  funding 
ext-aordinary  maintenance,  and  for 
repair  and  replacement  of  capital  items. 

(b)  Deposits  to  reserve.  The  borrower 
shall  make  monthly  deposits  to  the 
replacement  reserve.  The  amount  of  the 
deposits  for  the  initial  year  of  operation 
shall  be  an  amount  equal  to  0.6  percent 
of  the  cost  of  the  total  structures  (for 
new  construction  projects).  0.4  percent 
of  the  cost  of  the  initial  mortgage 
amount  (for  all  other  projects),  or  such 
higher  rate  as  required  by  HUD.  For  the 
purposes  of  this  section,  total  structures 
include  main  buildings,  accessory 
buildings,  garages  and  other  buildings. 
The  amount  of  the  deposits  will  be 
adjusted  each  year  by  the  amount  of  the 
annual  adjustment  factor. 

(c)  Level  of  reserve.  The  reserve  must 
be  built  up  to  and  maintained  at  a  level 
determined  by  HUD  to  be  sufficient  to 
meet  projected  requirements.  Should  the 
reserve  reach  that  level  the  amount  of 
the  deposit  to  the  reserve  may  be 
reduced  with  the  approval  of  HUD. 

(d)  Administration  of  reserve. 
Replacement  reserve  fimds  must  be 
deposited  with  HUD  or  in  a  HUD- 
approved  depository  in  an  interest- 
bearing  account.  All  earnings,  including 
interest  on  the  reserve,  must  be  added  to 
the  reserve.  The  borrower  shall  maintain 
separate  records  indicating  the  amotmt 
of  funds  depositied  to  the  replacement 
reserve  under  S§  885.600(e)  and 
885.605(b).  Funds  may  be  drawn  from 
the  reserve  and  used  only  in  accordance 
with  HUD  guidelines  and  with  the 
approval  of,  or  as  directed  by.  HUD. 


§  885.610    Selection  and  admission  of 
tenants. 

(a)  Application  for  admission.  The 
borrower  must  accept  applications  for 
admission  to  the  project  in  the  form 
prescribed  by  HUD.  Applicants  applying 
for  assisted  units  must  complete  a 
certification  of  eligibility  as  part  of  the 
application  for  admission.  Both  the 
borrower  and  the  applicant  must 
complete  and  sign  the  application  for 
admission.  On  request,  the  borrower 
must  furnish  copies  of  all  applications 
for  admission  to  HUD. 

(b)  Determination  of  eligibility  and 
selection  of  tenants.  The  borrower  is 
responsible  for  determining  whether 
applicants  are  eligible  for  admission  and 
for  the  selection  of  families.  To  be 
eligible  for  admission,  an  applicant  must 
be  an  elderly  or  handicapped  family  as 
defined  in  S  885.5.  must  meet  any  project 
occupancy  requirements  approved  by 
HUD  under  S  885.225(a)(1).  and  must  if 
applying  for  an  assisted  unit  be  eligible 
for  admission  under  Part  813.  Under 
certain  circumstances.  HUD  may  permit 
the  leasing  of  units  to  ineligible  families 
under  S  885.515. 

(1)  Local  residency  requirements  are 
prohibited.  Local  residency  preferences 
may  be  applied  in  selecting  tenants. 
Such  preferences  must  be  approved  by 
HUD  before  they  are  implemented  by 
the  borrower.  The  preferences  may  be 
applied  only  to  the  extent  that  they  are 
not  inconsistent  with  affirmative  fair 
housing  marketing  objectives  and  the 
borrower's  HUD-approved  affirmative 
fair  housing  marketing  plan.  Preferences 
may  not  be  based  on  the  length  of  time 
the  applicant  has  resided  in  the 
jurisdiction.  With  respect  to  any 
residency  preference,  persons  expected 
to  reside  in  the  community  as  a  result  of 
current  or  planned  employment  will  be 
treated  as  residents. 

(2)  If  the  borrower  determines  that  the 
family  is  eligible  and  is  otherwise 
acceptable  and  units  are  available,  the 
borrower  will  assign  the  family  a  unit  If 
the  family  is  to  occupy  an  assisted  unit 
the  borrower  will  assign  the  family  a 
unit  of  the  appropriate  size  in 
accordance  with  HUD  standards.  If  no 
suitable  unit  is  available,  the  borrower 
will  place  the  family  on  a  waiting  list  for 
the  project  and  notify  the  family  of 
when  a  suitable  unit  may  become 
available.  If  the  waiting  hst  is  so  long 
that  the  applicant  would  not  be  likely  to 
be  admitted  for  the  next  12  months,  the 
borrower  may  advise  the  applicant  that 
no  additional  applications  for  admission 
are  being  considered  for  that  reason. 

(3)  When  assigning  a  unit  that  is 
designed  for  occupancy  by  wheelchair 
users,  if  the  borrower  determines  that  a 
physicially  handicapped  applicant's 


ability  to  live  independently  will  be 
improved  by  the  special  design  features 
of  the  unit  the  borrower  must  give 
priority  to  the  selection  of  that  applicant 
if  the  applicant  is  otherwise  eligible  for 
occupancy  in  the  project 

(4)  If  the  borrower  determines  that  an 
applicant  is  ineligible  for  admission  or 
the  borrower  is  not  selecting  the 
applicant  for  other  reasons,  the 
borrower  will  promptly  notify  the 
applicant  in  writing  of  the 
determination,  the  reasons  for  the 
determination,  and  that  the  applicant 
has  a  right  to  request  a  meeting  to 
review  the  rejection.  The  review,  if 
requested,  must  be  conducted  by  a 
member  of  the  borrower's  staff  who  did 
not  make  the  initial  decision  to  reject 
the  applicant  The  applicant  may  also 
exercise  other  rights  if  the  applicant 
believes  the  applicant  is  being 
discriminated  against  on  the  basis  of 
race,  color,  creed,  religion,  sex.  or 
national  origin. 

(5)  Records  on  applicants  and 
iipproved  eligible  families  which  provide 
racial,  ethnic,  gender  and  place  of 
previous  residency  data  required  by 
HUD  must  be  maintained  and  retained 
for  three  years. 

{( )  Reexamination  of  family  income 
and  composition — (1)  Regular 
reexaminations.  If  the  family  occupies 
an  assisted  unit  the  borrower  must 
reexamine  the  income  and  composition 
of  the  family  at  least  every  12  months. 
Upon  verification  of  the  information,  the 
borrower  shall  make  appropriate 
adjustments  in  the  total  tenant  payment 
in  accordance  with  Part  813  of  this 
chapter  and  determine  whether  the 
family's  unit  size  is  still  appropriate.  The 
borrower  must  adjust  tenant  rent  and 
the  housing  assistance  payment  and 
must  carry  out  any  unit  transfer  in 
accordance  with  HUD  standards. 

(2)  Interim  reexaminations.  If  the 
family  occupies  an  assisted  unit  the 
family  must  comply  with  provisions  in 
the  lease  regarding  interim  reporting  of 
changes  in  income.  If  the  borrower 
receives  information  concerning  a 
change  in  the  family's  income  or  other 
circumstances  between  regularly 
scheduled  reexaminations,  the  borrower 
must  consult  with  the  family  and  make 
any  adjustments  determined  to  be 
appropriate.  Any  change  in  the  family's 
income  or  other  circumstances  that 
results  in  an  adjustment  in  the  total 
tenant  payment  tenant  rent  and  housing 
assistance  payment  must  be  verified. 

(3)  Continuation  of  housing  assistance 
payments,  (i)  A  family  occupying  an 
assisted  unit  shall  remain  eligible  for 
housing  assistance  payments  until  the 
total  tenant  payment  equals  or  exceeds 
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the  gross  rent.  The  termination  of 
subsidy  eligibility  will  not  affect  the 
family's  other  rights  under  its  lease. 
Housing  assistance  payments  may  be 
resumed  if,  as  a  result  of  changes  in 
income,  rent  or  other  relevant 
circumstances  during  the  term  of  the 
HAP  contract,  the  family  meets  the 
income  eligibility  requirements  of  Part 
813  and  housing  assistance  is  available 
for  the  unit  under  the  terms  of  the  HAP 
contract.  The  family  will  not  be  required 
to  establish  its  eligibility  for  admission 
to  the  project  under  the  remaining 
requirements  of  paragraph  (b)  of  this 
section. 

(ii)  A  family's  ehgibility  for  housing 
assistance  payments  also  may  be 
terminated  in  accordance  with  HUD 
requirements  for  such  reasons  as  failure 
to  submit  requested  verification 
information. 

S  885.615    Ob«9a1ions  Of  ttM  family. 

(a)  Requirements.  The  family  shall: 

(1)  Pay  amounts  due  under  the  lease 
directly  to  the  borrower. 

(2)  Supply  such  certification,  release, 
information  or  documentation  as  the 
borrower  or  HUD  determines  to  be 
necessary.  (For  families  occupying 
assisted  units,  this  will  include 
submissions  required  for  an  annual  or 
interim  reexamination  of  family  income 
and  composition.) 

(3)  Allow  the  borrower  to  inspect  the 
dwelling  unit  at  reasonable  times  and 
after  reasonable  notice. 

(4)  Notify  the  borrower  before 
vacating  the  dwelling  unit. 

(5)  Use  the  dwelling  unit  soley  for 
residence  by  the  family,  and  as  the 
family's  principal  place  of  residence. 

(b)  Prohibitions.  The  family  shall  not: 

(1)  Assign  the  lease  or  transfer  the 
unit. 

(2)  Occupy,  or  receive  assistance  for 
the  occupancy  of,  a  unit  governed  under 
this  part  while  occupying,  or  receiving 
assistance  for  occupancy  of,  another 
unit  assisted  under  any  Federal  housing 
assistance  program,  including  any 
section  8  program. 


§  885.620    Ovarcrowded  and 
ui  iiffff  occupwd  units. 

If  the  borrower  determines  that 
because  of  change  in  family  size,  an 
assisted  unit  is  smaller  than  appropriate 
for  the  eligible  family  to  which  it  is 
leased,  or  that  the  assisted  unit  is  larger 
than  appropriate,  housing  assistance 
payments  with  respect  to  the  unit  will 
not  be  reduced  or  terminated  until  the 
eligible  family  has  been  relocated  to  an 
appropriate  alternate  unit.  If  possible, 
the  borrower  wilL  as  promptly  as 
possible,  offer  the  family  an  appropriate 
alternate  unit.  The  borrower  may 


receive  vacancy  payments  for  the 
vacated  unit  if  the  borrower  complies 
with  the  requirements  of  S  885.650. 

§  885.625    ten*  requlrewents. 

(a)  Term  of  lease.  The  term  of  the 
lease  may  not  be  less  than  one  year. 
Unless  the  lease  has  been  terminated  by 
appropriate  action,  upon  expiration  of 
the  lease  term,  the  family  and  borrower 
may  execute  a  new  lease  for  a  term  not 
less  than  one  year,  or  may  take  no 
action.  If  no  action  is  taken,  the  lease 
will  automatically  be  renewed  for 
successive  terms  of  one  month. 

(b)  Termination  by  the  family.  All 
leases  may  contain  a  provision  that 
permits  the  family  to  terminate  the  lease 
upon  30  days  advance  notice.  A  lease 
for  a  term  that  exceeds  one  year  must 
contain  such  a  provision. 

(c)  Form.  The  form  of  lease  must 
contain  all  required  provisions,  and 
none  of  the  prohibited  provisions 
specified  in  HUD  handbooks.  In 
addition  to  required  provisions  in  the 
handbook  governing  the  borrower's 
entry  onto  the  leased  premises  during 
tenancy,  the  borrower  may  include  a 
provision  in  the  lease  permitting  the 
borrower  to  enter  the  leased  premises  at 
any  time,  without  advance  notice,  where 
there  is  reasonable  cause  to  believe  that 
an  emergency  exists  or  that  the  health  or 
safety  of  a  family  member  is 
endangered. 

§  885.630    Termination  of  tenancy  and 
modification  of  lease. 

The  provisions  of  Part  247  of  this  title 
apply  to  all  decisions  by  a  borrower  to 
terminate  the  tenancy  or  modify  the 
lease  of  a  family  residing  in  a  unit. 

§885.635    Security  deposits. 

(a)  Collection  of  security  deposit.  At 
the  time  of  the  initial  execution  of  the 
lease,  the  borrower  (1)  Will  require 
each  family  occupying  an  assisted  unit 
to  pay  a  security  deposit  in  an  amount 
equal  to  one  month's  total  tenant 
payment  or  $50,  whichever  is  greater, 
and  (2)  may  require  each  family 
occupying  an  unassisted  unit  to  pay  a 
security  deposit  equal  to  one  month's 
rent  payable  by  the  family.  The  family  is 
expected  to  pay  the  security  deposit 
from  its  own  resources  and  other 
available  public  or  private  resources. 
The  borrower  may  collect  the  security 
deposit  on  an  installment  basis. 

(b)  Security  deposit  provisions 
applicable  to  assisted  and  unassisted 
units. — (1)  Administration  of  security 
deposit  TTie  borrower  must  place  the 
security  deposits  in  a  segregated 
interest-bearing  accoimt.  The  borrower 
shall  maintain  a  record  of  the  amount  in 
this  account  that  is  attributable  to  each 


family  in  residence  in  the  project 
Annually  for  all  families,  and  when 
computing  the  amount  available  for 
disbursement  imder  paragraph  (b)(3]  of 
this  section,  the  borrower  shall  allocate, 
to  the  family's  balance,  the  interest 
accrued  on  the  balance  during  the  year. 
Unless  prohibited  by  State  or  local  law. 
the  borrower  may  deduct  for  the  family, 
from  the  accrued  interest  for  the  year, 
the  administrative  cost  of  computing  the 
allocation  to  the  family's  balance.  The 
amount  of  the  administrative  cost 
adjustment  shall  not  exceed  the  accrued 
interest  allocated  to  the  family's  balance 
for  the  year.  The  amount  of  the 
segregated,  interest-bearing  account 
maintained  by  the  borrower  must  at  all 
times  equal  the  total  amount  collected 
from  the  families  then  in  occupancy  plus 
any  accrued  interest  and  less  allowable 
administrative  cost  adjustments.  The 
borrower  must  comply  with  any 
applicable  State  and  local  laws 
concering  interest  payments  on  security 
deposits. 

(2)  Family  notification  requirement  In 
order  to  be  considered  for  the  refund  of 
the  security  deposit,  a  family  must 
provide  the  borrower  with  a  forwarding 
address  or  arrange  to  pick  up  the  refund. 

(3)  Use  of  security  deposit  The 
borrower,  subject  to  State  and  local  law 
and  the  requirements  of  this  paragraph, 
may  use  the  family's  security  deposit 
balance  as  reimbursement  for  any 
unpaid  family  contribution  or  other 
amount  which  the  family  owes  under  the 
lease.  Within  30  days  (or  a  shorter  time 
if  required  by  State  or  local  law)  after 
receiving  notification  under  paragraph 
(b)(2)  of  this  section  the  security  deposit 
must: 

(i)  Refund  to  a  family  owing  no  rent  or 
other  amount  under  the  lease  the  full 
amount  of  the  family's  security  deposit 
balance; 

(ii)  Provide  to  a  family  owing  rent  or 
other  amount  under  the  lease  a  list 
itemizing  any  unpaid  rent,  damages  to 
the  unit,  and  estimated  costs  for  repair, 
along  with  a  statement  of  the  family's 
rights  under  State  and  local  law.  If  the 
amount  which  the  borrower  claims  is 
owed  by  the  family  is  less  than  the 
amount  of  the  family's  security  deposit 
balance,  the  borrower  must  refund  the 
excess  balance  to  the  family.  If  the 
borrower  fails  to  provide  the  list,  the 
family  will  be  entitled  to  the  refund  of 
the  full  amount  of  the  family's  security 
deposit  balance. 

(4)  Disagreements.  If  a  disagreement 
arises  concerning  reimbursement  of  the 
security  deposit,  the  family  will  have  the 
right  to  present  objections  to  the 
borrower  in  an  informal  meeting.  The 
borrower  must  keep  a  record  of  any 
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disagreements  and  meetings  in  a  tenant 
file  for  inspection  by  HUD.  The 
procedures  set  out  in  this  paragraph  do 
not  preclude  the  family  from  exercising 
its  right  under  State  or  local  law. 

(5)  Decedent's  interest  in  security 
deposit.  Upon  the  death  of  a  member  of 
a  family,  the  decedent's  interest,  if  any, 
in  the  security  deposit  will  be  governed 
by  State  or  local  law. 

(c)  Reimbursement  by  HUD  for 
assisted  units.  If  the  family's  security 
deposit  balance  is  insu^icient  to 
reimburse  the  borrower  for  any  unpaid 
tenant  rent  or  other  amount  which  the 
family  owes  under  the  lease  for  an 
assisted  unit  and  the  borrower  has 
provided  the  family  with  the  list 
required  by  paragraph  (b)(3)(ii]  of  this 
section,  the  borrower  may  claim 
reimbursement  from  HUD  for  an  amount 
not  to  exceed  the  lesser  of: 

(1)  The  amount  owned  the  borrower, 
or 

(2)  One  month's  contract  rent,  minus 
the  amount  of  the  family's  security 
deposit  balance.  Any  reimbursement 
under  this  section  will  be  applied  first 
toward  any  unpaid  tenant  rent  due 
under  the  lease.  No  reimbursement  may 
be  claimed  for  unpaid  rent  for  the  period 
after  termination  of  the  tenancy.  The 
borrower  may  be  eligible  for  vacancy 
payments  following  a  vacancy  in 
accordance  with  the  requirements  of 

§  885.650. 

§885.640    Adjustment  Of  rents. 

(a)  Contract  rents. — (1)  Adjustment 
based  on  approved  budget  If  the  HAP 
contract  provides,  or  has  been  amended 
to  provide,  that  contract  rents  will  be 
adjusted  based  upon  a  HUD-approved 
budget,  HUD  will  calculate  contract  rent 
adjustments  based  on  the  sum  of  the 
project's  operating  costs  and  debt 
service  (as  calculated  by  HUD),  with 
adjustments  for  vacancies,  the  project's 
non-rental  income,  and  other  factors 
that  HUD  deems  appropriate.  The 
calculation  will  be  made  on  the  basis  of 
information  provided  by  the  borrower 
on  a  form  prescribed  by  HUD.  The 
automatic  annual  adjustment  factor 
described  in  Part  888  is  not  used  to 
adjust  contract  rents  under  this 
paragraph  (a)(1),  except  to  the  extent 
that  the  amount  of  the  replacement 
reserve  deposit  is  adjusted  under 
§  885.605(b). 

(2)  Annual  and  special  adjustments.  If 
the  HAP  contract  provides  that  contract 
rents  will  be  adjusted  based  on  the 
application  of  an  automatic  annual 
adjustment  factor  and  by  special 
additional  adjustments: 

(1)  Consistent  with  the  HAP  contract, 
contract  rents  may  be  adjusted  in 
accordance  with  24  CFR  Part  888; 


(ii)  Special  additional  adjustments 
will  be  granted,  to  the  extent  determined 
necessary  by  HUD.  to  reflect  increases 
in  the  actual  and  necessary  expenses  of 
owning  and  maintaining  the  assisted 
units  which  have  resulted  from 
substantial  general  increases  in  real 
property  taxes,  assessments,  utility 
rates,  and  utilities  not  covered  by 
regulated  rates,  and  which  are  not 
adequately  compensated  for  by  an 
annual  adjustment.  The  borrower  must 
submit  to  HUD  required  supporting  data, 
financial  statements  and  certifications 
for  the  special  additional  adjustment. 

(b)  Rent  for  unassisted  units.  The  rent 
payable  by  families  occupying  units  that 
are  not  assisted  under  the  HAP  contract 
shall  be  equal  to  the  contract  rent 
computed  under  paragraph  (a)  of  this 
section. 

§  885.645    Adjustment  of  utility  allowances. 

In  connection  with  adjustments  of 
contract  rents  as  provided  in 
§  885.640(a).  the  borrower  must  submit 
an  analysis  of  the  project's  utility 
allowances  for  assisted  units.  Such  data 
as  changes  in  utility  rates  and  other 
facts  affecting  utility  consumption 
should  be  provided  as  part  of  this 
analysis  to  permit  appropriate 
adjustments  in  the  utility  allowances  for 
assisted  units.  In  addition,  when 
approval  of  a  utility  rate  change  would 
result  in  a  cumulative  increase  of  10 
percent  or  more  in  the  most  recently 
approved  utility  allowances,  the 
borrower  must  advise  HUD  and  request 
approval  of  new  utility  allowances  for 
assisted  units.  Whenever  a  utility 
allowance  for  an  assisted  unit  is 
adjusted,  the  borrower  will  promptly 
notify  affected  family  and  make  a 
corresponding  adjustment  of  the  tenant 
rent  and  the  amount  of  the  housing 
assistance  payment  for  the  assisted  unit. 

§885.650    Conditions  for  receipt  of 
vacancy  payments  for  assisted  units. 

(a)  General.  Vacancy  payments  under 
the  HAP  contract  will  not  be  made 
unless  the  conditions  for  receipt  of  these 
housing  assistance  payments  set  forth  in 
this  section  are  fulfilled. 

(b)  Vacancies  during  rent-up.  For  each 
assisted  unit  that  is  not  leased  as  of  the 
effective  date  of  the  HAP  contract,  the 
borrower  is  entitled  to  vacancy 
payments  in  the  amount  of  80  percent  of 
the  contract  rent  for  the  first  60  days  of 
vacancy,  if  the  borrower 

(1)  Conducted  marketing  in 
accordance  with  §  885.600(a)  and 
otherwise  complied  with  $  865.600; 

(2)  Has  taken  and  continues  to  take  all 
feasible  actions  to  fill  the  vacancy;  and 


(3)  Has  not  rejected  any  eligible 
applicant  except  for  good  cause 
acceptable  to  HUD. 

(c)  Vacancies  after  rent-up.  If  an 
eligible  family  vacates  an  assisted  unit, 
the  borrower  is  entitled  to  vacancy 
payments  in  the  amount  of  80  percent  of 
the  contract  rent  for  the  first  60  days  of 
vacancy  if  the  borrower: 

(1)  Certifies  that  it  did  not  cause  the 
vacancy  by  violating  the  lease,  the  HAP 
contract,  or  any  applicable  law; 

(2)  Notified  HUD  of  the  vacancy  or 
prospective  vacancy  and  the  reasons  for 
the  vacancy  immediately  upon  learning 
of  the  vacancy  or  prospective  vacancy; 

(3)  Has  fulfilled  and  continues  to 
fulfill  the  requirements  specified  in 

§  885.600(a)(2)  and  (3)  and  S  885.650(b)(2) 
and  (3);  and 

(4)  For  any  vacancy  resulting  from  the 
borrower's  eviction  of  an  eligible  family, 
certifies  that  it  has  comphed  with 
§885.630. 

(d)  Vacancies  for  longer  than  60  days. 
If  an  assisted  unit  continues  to  be 
vacant  after  the  60-day  period  specified 
in  paragraph  (b)  or  (c)  of  this  section,  the 
borrower  may  apply  to  receive 
additional  vacancy  payments  in  an 
amount  equal  to  the  principal  and 
interest  payments  required  to  amortize 
that  portion  of  the  debt  service 
attributable  to  the  vacant  unit  for  up  to 
12  additional  months  for  the  unit  if: 

(1)  The  unit  was  in  decent,  safe  and 
sanitary  condition  during  the  vacancy 
period  for  which  payment  is  claimed; 

(2)  The  borrower  has  fulfilled  and 
continues  to  fulfill  the  requirements 
specified  in  paragraph  (b)  or  (c)  of  this 
section,  as  appropriate;  and 

(3)  The  borrower  has  demonstrated  to 
the  satisfaction  of  HUD  that; 

(i)  For  the  period  of  vacancy,  the 
project  is  not  providing  the  borrower 
with  revenues  at  least  equal  to  project 
expenses  (exclusive  of  depreciation) 
and  the  amount  of  payments  requested 
is  not  more  than  the  portion  of  the 
deficiency  attributable  to  the  vacant 
unit;  and 

(ii)  The  project  can  achieve  financial 
soundness  within  a  reasonable  time. 

(e)  Prohibition  of  double 
compensation  for  vacancies.  If  the 
borrower  collects  payments  for 
vacancies  from  other  sources  (tenant 
rent,  security  deposits,  payments  under 
§  885.635(c),  or  governmental  payments 
under  other  programs),  the  borrower 
shall  not  be  entitled  to  collect  vacancy 
payments  to  the  extent  these  collections 
from  other  sources  plus  the  vacancy 
payment  exceed  contract  rent. 
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Date:  December  3, 1387. 
Tbooias  T.  Demery. 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner 

|FR  Doc.  87-28125  Filed  12-8-87;  8:45  amj 

MLUNQ  COK  4210-27-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcotiol,  Tobacco  and 
Firearms 

27  CFR  Part  250 
(Notie«No.649) 

Drawtjack  of  Distilled  Spirits  Taxes  for 
Certain  Nont>everage  Products  From 
Puerto  Rico  and  the  Virgin  Islands 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms,  Department  of  the 
Treasury. 

ACTION:  Proposed  rulemaking  croc:: 
referenced  to  temporary  regulations. 

SUMMARY:  in  the  rules  and  regulations 
portion  of  this  Federal  Register,  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  is  issuing  temporary 
regulations  regarding  the 
implementation  of  Pub.  L  9-514. 
effective  October  23. 1986.  These       ' 
regulations  provide  for  the  drawback  of 
the  Federal  excise  taxes  paid  on  the 
distilled  spirits  contained  in  certain 
nonbeverage  products  which  are       I 
manufactured  in  Puerto  Rico  or  the 
Virgin  Islands  and  are  brought  into  the 
United  States.  The  temporary 
regulations  serve  as  the  text  of  this 
notice  of  proposed  rulemaking  for  final 
regulations. 

DATE:  Written  comments  must  be 
received  by  January  8, 1988. 
AOORESSES:  Send  written  comments  to: 
Chief.  Distilled  Spirits  and  Tobacco 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  P.O.  box  385,  Washington,  DC 
20044-0385.  Copies  of  written  comments 
received  in  response  to  this  notice  will 
be  available  during  normal  business 
hours  at:  ATF  Reading  Room.  Office  of 
Public  Affairs  and  Disclosure,  Room 
4406,  Federal  Building,  12th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Jackie  White  or  Dick  Langford,  Distilled 
Spirits  and  Tobacco  Branch,  Bureau  of 
AJcohol,  Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue  l^IW.,  Washington. 
DC  20226,  ((202)  566-7531). 
OUPPtEMENTARY  INFORMATION: 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 


final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
will  not  impose,  or  otherwise  cause,  a 
significant  increase  in  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities.  The  proposal  is  not 
expected  to  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291,  ATF  has  determined  that  this 
proposal  is  not  a  "major  rule"  since  it 
will  not  result  in: 

(a)  An  annual  effects  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  his  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

The  requirements  to  collect 
information  proposed  in  this  notice  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511,  44 
U.S.C.  Chapter  35.  Comments  relating  to 
ATFs  compliance  with  5  CFR  Part 
1320 — Controlling  Paperwork  Burdens 
on  the  Public,  should  be  submitted  to: 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  ATF  Desk  Officer, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Drafting  Information 

The  principal  authors  of  this 
document  are  Jackie  White,  Raymond 
Figueroa  and  Dick  Langford,  Distilled 
Spirits  and  Tobacco  Branch,  Bureau  of  ' 
Alcohol,  Tobacco  and  Firearms. 

Public  Participation — Written  Comments 

ATF  is  issuing  this  document 
requesting  comments  concerning 


amendments  to  27  CFR  Part  250.  ATF 
will  not  recognize  any  material  or 
comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  respondent  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
any  person  submitting  a  comment  is  not 
exempt  from  disclosure.  Any  person 
who  desires  an  opportimity  to  comment 
orally  at  a  public  hearing  on  the 
temporary  regulations  should  submit  a 
written  request  to  the  Director  within 
the  comment  period.  However,  the 
Director  reserves  the  right  to  determine 
whether  a  public  hearing  should  be  held. 
The  Temporary  regulations  in  this  part 
of  the  issue  of  the  Federal  Register 
revise  and  add  new  regulations  in  27 
CFR  Part  250.  For  the  text  of  the 
temporary  regulations,  see  T.D.  ATF-263 
published  in  this  issue  of  the  Federal 
Register. 

Signed  October  21, 1987. 
Stephen  E.  Higgins, 
Director. 

Approved:  October  26, 1987. 
John  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement). 
|FR  Doc.  87-28018  Filed  12-8-87;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  43 

[CC  Docket  No.  87-503,  FCC  87-349] 

Common  Carrier  Reporting 
Requirements;  Elimination  of  FCC 
Form  901;  Telephone  Reports 

AGENCY:  Federal  Communication 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  proposing 

to  eliminate  Report  Form  901.  the 

monthly  report  filed  by  large  local 

exchange  carriers.  AT&T  and  Comsat. 

The  telephone  company  report  will 

become  obsolete  when  the  new  uniform 

system  of  accounts  becomes  effective 

January  1, 1988.  Quarterly  submissions 

can  replace  the  current  monthly 

reporting. 

DATES:  Comments  must  be  received  on 

or  before  January  25. 1988  and  replies  by 

February  9. 1988. 

ADDRESS:  Federal  Communication 

Commission.  1919  M  St..  NW. 

Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Feldman,  Common  Carrier  Bureau, 


Industry  Analysis  Division.  (202)  632- 
0745. 

SUPPLEMENTARY  MFORMATION:  This  is  a 

summary  of  the  Commission's  notice  of 
proposed  rulemaking,  CC  Docket  87-503. 
adopted  November  2, 1987  and  released 
December  2, 1987. 

The  full  text  of  this  Commission 
notice  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  St.  NW.,  Washington.  DC.  The 
complete  text  of  this  proposal  may  be 
purchased  from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  (202)  857-3800,  2100  M  St..  NW.. 
Suite  140,  Washington.  DC  20037. 

Summary  of  Notice  of  Proposed 
Rulemaldng 

Sections  1.786  and  43.31  of  the 
Commission's  Rules.  47  CFR  1.786.  43.31. 
require  each  telephone  common  carrier 
which  had  operating  revenues  in 
excuess  of  $100  million  for  the  preceding 
year  to  file  monthly  reports  of  financial, 
operating  and  statistical  information.  In 
this  Notice  of  Proposed  Rulemaking 
(Notice)  the  FCC  proposes  to  eliminate 
these  sections  because  the  reporting 
requirement  is  no  longer  necessary. 
Specifically,  the  FCC  proposes  to 
eliminate  the  telephone  company 
monthly  FCC  Form  901.  Forty-one 
companies,  AT&T  plus  the  largest  local 
exchange  carriers,  currently  file  Form 
901.  In  addition,  the  Communications 
Satellite  Corporation  (Comsat)  files  a 
report  that  is  designated  as  a  modified 
Form  901. 

Earlier  this  year  the  FCC  adopted  an 
automated  reporting  system  for  the 
largest  telephone  companies  that  will 
provide  for  easy,  commission-wide 
access  to  reliable,  consistent  data.  The 
new  procedures  require  Tier  1  telephone 
companies  (those  with  annual  earnings 
of  $100  million  or  more  for  five 
consecutive  years)  to  submit  in 
computer-readable  form  four  new 
reports  containing  the  financial  and 
operating  data  that  the  FCC  needs  to 
administer  the  accounting,  joint  cost, 
jurisdictional  separations,  rate  base 
disallowances  and  access  charge  rules. 
It  also  directed  the  staff  to  review 
existing  reporting  requirements  to 
evaluate  their  relationship  to  automated 
filings  and  determine  whether  such 
requirements  remain  necessary  for 
regulatory  activities. 

The  FCC  pointed  out  that  the  data 
contained  in  Form  901  have  only  been 
used  on  a  limited  basis.  Furthermore,  the 
new  reporting  requirements  contain 
similar,  yet  far  more  comprehensive, 
information  than  in  currently  contained 
in  Form  901.  Accordingly,  the  FCC 


concluded  that  eliminating  Form  901 
would  further  its  goals  of  reducing 
unncessary  regulatory  paperwork. 

Since  the  new  reporting  system  does 
not  require  information  from  AT&T,  the 
FCC  proposed  developing  a  format  for 
quarterly  reports  from  AT&T  that  will 
replace  the  information  now  received 
from  AT&T  on  Form  901.  The  FCC  also 
proposed  reducing  Comsat's  reporting 
burdens  by  requiring  quarterly,  rather 
than  monthly  reports. 

Eliminating  the  Form  901  does  not 
preclude  the  FCC  from  directing  the 
affected  carriers  to  file  detailed 
information  should  the  need  arise.  Most 
of  the  needs  for  data  will  be  adequately 
met  with  the  new  automated  reporting 
system.  When  necessary,  special  data 
requests  can  be  tailored  to  specific 
needs.  Since  there  is  no  ongoing  need 
for  monthly  data,  special  studies  will 
eliminate  the  need  for  telephone  carriers 
to  submit  monthly  reports.  This  will  not 
only  reduce  the  costs  to  the  carriers,  it 
will  also  reduce  the  Commission's  costs. 

The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  reduce  information  collection 
requirements  on  the  public. 

in  comphance  with  the  provisions  of 
section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b).  we 
certify  that  the  elimination  of  the 
reporting  of  telephone  carriers  on 
monthly  Form  901  will  not  have  a 
significant  economic  impact  and  will 
ease  the  recordkeeping  and  reporting 
requirement  of  these  carriers.  The 
rationale  for  the  proposed  elimination  is 
outlined  in  the  above  discussions. 

All  relevant  and  timely  comments  and 
reply  comments  will  be  considered  by 
the  Commission.  In  reaching  its 
decision,  the  Commission  may  take  into 
account  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
containing  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Order. 

This  rulemaking  proceeding  is 
instituted  pursuant  to  our  authority 
under  sections  4(i),  4(j),  201-205,  and  403 
of  the  Communications  Act  of  1934  as 
amended.  47  U.S.C.  154(1).  154(i).  201-205 
and  403.  Comments  on  the  proposed 
rulemaking  shall  be  due  on  January  4, 
1988  with  reply  comments  due  on 
January  25, 1988. 

In  accordance  with  the  provisions  of 
§  1.419(b)  of  the  Commission's  Rules,  47 
CFR  1.419(b),  an  original  and  five  copies 
of  all  comments,  replies,  pleadings, 
briefs  and  other  documents  filed  in  the 
proceeding  shall  be  furnished  to  the 


Commission.  Members  of  the  public  who 
wish  to  express  their  views  by 
participating  informally  may  do  so  by 
submitting  one  or  more  copies  of  their 
comments  without  regard  to  form  (as 
long  as  the  docket  number  is  clearly 
stated  in  the  heading).  Copies  of  all 
filings  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission's  Docket  Reference 
Room  (Room  239)  at  its  headquarters  at 
1919  M  St.,  NW.,  Washington.  DC. 

List  of  Subjects 

47  CFR  Part  1 

Communications  Common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

47  CFR  Part  43 

Communications  Common  carriers. 
Reporting  and  recordkeeping 
requirements,  Telephone. 
William  |.  Tricarico. 
Secretary. 
[PR  Doc.  87-28197  Filed  12-8-87;  8:45  amJ 
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47  CFR  Part  73 

(MM  Docket  No.  87-527.  RM-5953] 

Radio  Broadcasting  Services;  Cocoa, 
FL 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  EZY 
Communications.  Inc.,  licensee  of 
Station  WEZY-FM.  Cocoa.  Florida, 
which  proposes  to  substitute  Channel 
257C2  for  Channel  257A  at  Cocoa,  and 
to  modify  its  Class  A  license  to  specify 
the  new  channel.  The  proposal  for 
Channel  257C2  requires  a  site  restriction 
22.8  kilometers  (14.2  miles)  northeast  of 
the  city. 

DATES:  Comments  must  be  filed  on  or 
before  January  25, 1988,  and  reply 
comments  on  or  before  February  9, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Harry  F.  Cole,  Bechtel  and 
Cole,  Chartered.  2101  L  Street  NW., 
Suite  502,  Washington.  DC  20037 
(counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT 
Montrose  H.  Tyre.  Mass  Media  Bureau, 
(202J  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
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Proposed  Rule  Making,  MM  Ducket  No. 
87-527  adopted  November  6, 1987,  and 
released  December  2. 1987.  The  full  text 
of  this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140,  i 

Washington,  DC  20037.  | 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  lipp. 

Chief.  AHoca lions  Branch,  Policy  and  Ruies 
Division,  Mass  Media  Bureau. 
(?"R  Doc.  87-28198  Filed  ia-ft-87;  8:45  amj 
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47  CFR  Part  73 

[MM  Docket  No.  87-529.  RM-6001] 


Radio  Broadcasting  Services;  Traverse 
City,  Ml 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Fabiano-Strickler  Communications,  Inc., 
proposing  the  substitution  of  FM 
Channel  298A  for  Channel  221A  at 
Traverse  City,  Michigan,  and 
modification  of  its  license  for  Station 
WCCW-FM,  to  reflect  the  new  channel. 
Concurrence  of  the  Canadian 
government  is  required  for  this        | 
allocation. 

DATES:  Comments  must  be  filed  on  or 
before  January  25, 1988,  and  reply 
comments  on  or  before  February  9, 1988. 
AOORESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  conunents  with  the 


FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Jerrold  Miller,  Miller  & 
Fields,  P.C,  P.O.  Box  33003,  Washington. 
DC  20033  (Counsel  to  the  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT! 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPtXMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-529,  adopted  November  4, 1987,  and 
released  December  2. 1987.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 

Mark  N.  Lipp, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc  87-28199  Filed  12-8-87;  8:45  am] 
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[MM  Docket  No.  87-520,  RM-5969] 

Radio  Broadcasting  Services; 
Rociiester,  IMN 

AGENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by 
Olmstead  County  Broadcasting  Co., 
proposing  the  substitution  of  FM 


Channel  243C2  for  244A  at  Rochester, 
Minnesota,  and  modification  of  its 
license  for  Station  KWWK,  to  reflect  the 
new  channel. 

DATES:  Conmients  must  be  Hied  on  or 
before  January  25, 1988.  and  reply 
comments  on  or  before  February  9, 1988. 

address:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  James  K.  Edmundson, 
Kenkel,  Barnard  &  Edmundson,  1220 
Nineteenth  Street  NW.,  Suite  202, 
Washington,  DC  20036  (Counsel  for  the 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT. 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-520,  adopted  November  4, 1987,  and 
released  December  2, 1987.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regidatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 

Mark  N.  Upp. 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc.  87-28200  Filed  12-8-87;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  87-519,  RM-6072] 

Radio  Broadcasting  Services;  Bouider 
City,  NV 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Rock  'N  Roll. 
Inc.  proposing  the  substitution  of 
Channel  288C2  for  Channel  288A  at 
Boulder  City,  Nevada,  and  the 
modification  of  its  license  for  Station 
KRRI  to  specify  the  higher  powered 
channel.  Channel  288C2  can  be 
allocated  to  Boulder  City  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements.  Since 
this  request  represents  a  co-channel 
upgrade,  the  Commission  will  not  accept 
competing  expressions  of  interest  in  use 
of  the  channel  at  Boulder  City  nor 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel. 


DATES:  Comments  must  be  filed  on  or 
before  January  25, 1988,  and  reply 
comments  on  or  before  February  9, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  David  Tillotson,  Esq.,  Arent, 
Fox,  Kintner,  Plotkin  &  Kahn,  1050 
Connecticut  Avenue  NW.,  Washington. 
DC  20036  (Counsel  to  the  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-519,  adopted  November  4, 1987,  and 
released  December  2, 1987.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 


Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief  Allocations  Branch.  Policy  and  Rules 
Division.  Moss  Media  Bureau. 
[FR  Doc.  87-28201  Filed  12-8-87:  8;45  am| 
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Wednesday,  December  9,  1987 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  heahngs  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of  i 
authority,  filing  of  petitions  and  | 

appllcafions  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  ttie  Office  of 
Management  and  Budget 


December  4, 1987. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Art  (44  U.S.C. 
Chapter  35]  since  the  last  list  was    | 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable:  (4)  How  often  the  | 

information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies:  (9}  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the  | 
listing  shuld  be  directed  to  the  agenby 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officef, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attn:  Desk  i 
Officer  for  USDA  ' 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Extension 

•  Animal  and  Plant  Health  Inspection 
Service 

U.S.  Interstate  and  International  Animal 

Health  Certificate 
VS 18-1  and  VS  18-lA 
Recordkeeping;  On  occasion 
Individuals  or  households;  Small 

businesses  or  organizations;  30,000 

responses;  9,450  hours;  not  appHcable 

under  3504(h) 
R.  L.  Crawford  (301)  436-«083 

•  Animal  and  Plant  Health  Inspection 
Service 

Record  of  Disposition  of  Dogs  or  Cats 

VS  18-6  and  VS  18-6.A 

Recordkeeping 

Small  businesses  or  oi-ganizations; 

19,000  hours;  not  applicable  under    , 

3504(h) 
W.C.  Stewart  (301  436-7833 

•  Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  85  Pseudorables 
Recordkeeping;  On  occasion 
Farms;  Business  or  other  for-profit; 

75,000  responses;  13,275  hours;  not 

applicable  under  3504(h) 
Robert  R.  Ormiston  (301  436-8378 

•  Rural  Electrification  Administration 
Request  for  Approval  to  Sell  Capital 

Assets 
REA369 
On  occasion 
Small  businesses  or  organizations;  260 

responses;  780  hours;  not  applicable 

under  3504(h) 
Archie  W.  Cain  (202)  382-1900 
Larry  K.  Roberson, 

Acting  Departmental  Clearance  Officer. 
[PR  Doc.  87-28248  Filed  12-8-87;  8:45  am] 

BILLING  CODE  341(M>1-M 


Forest  Service 

intent  To  Prepare  an  Environmentai 
Impact  Statement,  Silver  Fire 
Recovery  Project 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  for  the  Silver  Fire  Recovery 
Project,  on  the  Siskiyou  National  ForesJ. 
Grants  Pass,  Oregon.  The  agency  invites 
written  comments  and  suggestions  on 
the  scope  of  the  analysis  in  addition  to 
that  already  received  as  a  result  of  local 


public  participation  activities.  The 
agency  also  gives  notice  of  the  full 
environmental  analysis  and  decision- 
making process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
decision. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
December  31, 1987. 

ADDRESS:  Submit  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  Forest  Supervisor,  Siskiyou 
National  Forester,  Grants  Pass,  Oregon 
97526. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  about  the  proposed 
action  and  Environmental  Impact 
Statement  to  John  O.  Hoffman,  Timber 
Staff,  Siskiyou  National  Forest,  Grants 
Pass,  Oregon  97526;  phone,  503-479- 
5301. 

SUPPLEMENTARY  INFORMATION:  In 

preparing  the  Environmental  Impact 
Statement,  the  Forest  Service  will 
identify  and  consider  a  range  of 
alternatives  for  this  project.  One  of 
these  is  no  action.  Other  alternatives 
will  consider  various  intensities  for 
harvest  of  fire-killed  timber  and 
recovery  of  the  forest  resources. 

Forest  Supervisor,  Siskiyou  National 
Forest,  Grants  Pass.  Oregon,  is  the 
responsible  official. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  project.  This  input  will  be 
used  in  preparation  of  the  Draft 
Environmental  Impact  Statement  (DEIS). 
The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.,  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 


6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  by  March.  1988.  At  that  time  EPA 
will  publish  a  notice  of  availability  of 
the  DEIS  in  the  Federal  Register. 

It  is  very  important  that  those 
interested  in  the  Silver  Fire  Recovery 
Project  participate  at  that  time.  To  be 
the  most  helpful,  comments  on  the  DEIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merit  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  DEIS's  must  structure  their 
paraticipation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alert  an  agency  to  the 
reviewers'  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519  (1978).  and  that 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  Final  Environmental 
Impact  Statement.  Wisconsin  Heritages, 
Inc.  v.  Harris,  490  F.  Supp.  1334  (E.D. 
Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final. 

After  the  comment  period  ends  on  the 
DEIS,  the  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  Final  Environmental 
Impact  Statement.  The  Final  EIS  is 
scheduled  to  be  completed  by  May. 
1988.  In  the  Final  EIS  the  Forest  Service 
is  required  to  respond  to  the  comments 
and  responses  received  during  the 
comment  period  on  environmental 
consequences  discussed  in  the  DEIS, 
and  applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  project  The  responsible  official  will 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  Forest 
Service  Appeal  Regulations. 
Mike  Edrington. 
A  cling  Forest  Supervisor. 

Date:  December  2, 1987. 

(FR  Doc.  87-28257  Filed  12-8-87;  8:45  am] 

eiLUNQ  CODE  341»-11-M 


AVIATION  SAFETY  COMMISSION 
Cancellation  of  Meeting 

Agency:  Aviation  Safety  Commission. 

Previous  Announcement:  52  FR  46385. 
December  7, 1987.  Meeting  9  a.m.  to  5:00 
p.m..  December  15. 1987. 

Change  in  Meeting:  This  notice  is  to 
hereby  announce  that  the  hearings 
scheduled  by  the  Aviation  Safety 
Commission  for  December  15. 1987  (the 
date  was  omitted  by  typographical 
error)  at  9:00  a.m.  and  listed  in  the 
Federal  Register  on  December  7. 1987  (52 
FR  46385).  have  been  canceled. 

For  further  information  contact: 
Richard  K.  Pemberton.  Administrative 
Officer.  Aviation  Safety  Commission. 
Premier  Building.  Room  1008. 1725  I 
Street  NW..  Washington.  DC  20006,  (202) 
634-^677  or  (202)  634-4860. 
Betty  Maddox. 
Executive  Director. 
[FR  Doc.  87-28342  Filed  12-8-87;  8:45  am] 

nUJNG  CODE  M20-AG-M 


DEPARTMENT  OF  COMMERCE 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Export  Administration 
Title:  Foreign  Availability  Procedures 

and  Criteria 
Form  Number:  Agency— EAR  391.2(d)(1); 

OMB— 0625-0150 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 
Burden:  1.200  respondents;  1.412 
reporting/recordkeeping  hours 
Needs  and  Uses:  The  purpose  of  the 
foreign  availability  procedure  is  to 
help  minimize  adverse  effects  of  the 
U.S.  export  control  system  on  U.S. 
competitiveness  in  foreign  markets. 
This  procedure  allows  U.S.  exports  to 
advise  the  Department  of  Commerce 
of  the  foreign  availability  of  U.S. 
controlled  commodities  and 
technology  abroad.  The  information  is 
used  to  assess  the  comparability  of 
the  foreign  equipment  and  technology 
to  U.S.  products. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 
Frequency:  On  occasion/recordkeeping 
Respondent's  Obligation:  Voluntary 


OMB  Desk  Officer  John  Griffen  395- 
7340 

Agency:  Export  Administration 

Title:  Exceptions  to  Reporting 
Requirements  Under  the  Import 
Certificate/Delivery  Verficcation 
Procedure 

Form  Number:  Agency — EAR's 
375.3(i)(3).  375.4(C).  375.5(c).  375.7(e): 
OMB— 0625-0006 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  400  respondents;  107  reporting/ 
recordkeeping  hours 

Needs  and  Uses:  The  exception  to  the 
Import  Certificate/Delivery 
Verification  procedure  allows  Export 
Administration  to  consider  granting 
exceptions  under  cemtain 
circumstances  to  the  requirement  that 
exporters  submit  import 
documentation  with  their  application 
for  an  export  license.  An  exception 
will  not  be  granted  contrary  to  the 
objectives  of  the  U.S.  export  control 
program. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 

Frequency:  On  occasion/recordkeeping 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  John  Griffen  395- 
7340 

Agency:  Export  Administration 

Title:  Quarterly  Report  on  Exports  of 
Parts  to  Service  Equipment  Shipped 
Against  a  Validated  Export  License 

Form  Number:  Agency— EAR  376.4(d); 
OMB— 0625-0067 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  125  respondents;  252  reporting/ 
recordkeeping  hours 

Needs  and  Uses:  Exporters  are 
permitted  to  ship  parts  needed  to 
service  equipment  previously  sent  to 
consignees  under  a  validated  export 
license.  The  quarterly  reports  are  used 
by  Export  Administration  to  detect 
excessive  shipments  of  spare  parts  to 
communist  destinations. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 

Frequency:  Quarterly/recordkeeping 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Offier:  John  Griffen  395-7340 

Agency:  International  Trade 

Administration 
Title:  Product  Characteristics — Design 

Check-off  List 
Form  Number:  Agency— TTA — 426P; 

OMB— 0625-0035 


46634 


Federal  Register  /  Vol.  52.  No.  236  /  Wednesday.  December  9.  1987  /  Notices 


Federal  Regirter  /  Vol.  52.  No.  236  /  Wednesday.  December  9.  1987  /  Notices 


46635 


UMI 


Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  1,900  respondent;  950  reporting 
hours 

Needs  and  Uses:  U.S.  firms  participating 
in  Commerce  Department  sponsored 
trade  fairs  use  the  form  to  indicate 
physical  requirements  for  their 
displays.  ITA  uses  the  information  to 
design  the  exhibition  facilities. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 

Frequency:  On  occasion 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer  John  Griffen  395- 
7340 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
lohn  Griffen.  OMB  Desk  Officer  Room 
3228,  New  Executive  Office  Building. 
Washington.  DC.  20503. 

Dated:  December  2. 1987. 
Edward  Michals. 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

|FR  Doc.  87-28174  Filed  12-8-87  8:45  am] 

MLUNG  COOC  3610-CW-M 


Agenqf  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Export  Administration 

Title:  Service  Supply  Licensing 
Procedure 

Form  Number:  Agency— IT A-6026P 
(EAR  373.7);  OMB— 0625-0041 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  200  respondents:  7.223 
reporting/recordkeeping  hours 

Needs  and  Uses:  Under  certain 
circumstances  the  Sendee  Supply 
License  procedure  authorizes  multiple 
shipments  of  parts  from  the  U.S.  or 
from  approved  service  facilities 
abroad  for  the  purpose  of  servicing 
equipment.  The  information  is  used  to 
determine  eligibility  for  this  special 
license.  Quarterly  reports  are  used  for 
audit  purposes  to  ensure  that  there 


has  been  no  diversion  of  strategically 

important  items. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 

organizations 
Frequency:  On  occasion,  quarterly. 

recordkeeping 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer:  John  Griffen  395- 

7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce.  Room  6622. 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230, 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen,  OMB  Desk  Officer.  Room 
3228,  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  December  2, 1987. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  87-28175  Filed  12-8-87;  8.45  am] 

BiLUNG  COOE  3610-CW-M 


Agency  Form  Under  Review  by  the 
Office  of  IManagement  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  International  Trade 

Administration 
Title:  Request  for  Duty-Free  Entry  of 

Scientific  Instruments  or  Apparatus  ' 
Form  Number:  Agency— IT A-338P; 

OMB— 0625-0037 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 
Burden:  150  respondents;  600  reporting 

hours 
Needs  and  Uses:  With  the  passage  of 
the  "Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966,"  the  United  States  became  a 
signatory  to  the  Florence  Agreement, 
a  UNESCO  sponsored  agreement  on 
the  importation  of  such  items.  The 
Public  Law  requires  the  Secretaries  of 
the  Treasury  and  Commerce  to 
determine  whether  institutions 
importing  scientific  instruments  are 
entitled  to  duty-free  treatment  under 
the  Florence  Agreement.  The 
information  collected  is  used  to  make 
this  determination. 


Affected  Public:  State  or  local 
governments;  federal  agencies:  non- 
profit institutions 
Frequency:  On  occasion 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer  John  Griffen.  395- 
7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  6622. 
14th  and  Constitution  Avenue.  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen,  OMB  Desk  Officer,  Room 
3228.  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated  December  2. 1987. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  87-28176  Filed  12-8-87;  8:45  am) 

BiLUNG  COOE  3S10-CW-M 

International  Trade  Administration 
[Docket  No.  71019-7219] 

Foreign  Availability  Assessment;  Jig 
Grinders 

agency:  Export  Administration, 

Commerce. 

action:  Notice  of  finding  of  foreign 

availability  assessment. 

SUMMARY:  The  Office  of  Foreign 
availability  (OFA)  of  Export 
Administration  is  required  by  sections  5 
(f)  and  (h)  of  the  Export  Administration 
Act  of  1979,  as  amended,  to  initiated  and 
review  claims  of  foreign  availability  on 
items  controlled  for  national  security 
purposes. 

OFA  has  completed  an  assessment  on 
jig  grinders  that  can  be  equipped  with  2 
axes  of  simultaneously  coordinated 
numercial  control,  with  positioning 
accuracies  in  any  axis  greater  (coarser) 
than  or  equal  to  ±0.002  mm  (0.000080 
in.)  for  machines  with  a  total  length  of 
axis  travel  equal  to  or  less  than  300mm 
(12  in.)  and  ±{0.002 -»-  (0.001  X  ((L-300)/ 
300)))  mm  (with  L  expressed  in  mm)  [or 
(0.000080-1-  (0.000040  X  ((L-12)/12))  in. 
(with  L  expressed  in  inches)]  for 
machines  with  total  length  of  axis 
travel,  L,  greater  than  300  mm  (12  in.).  Jig 
grinders  are  controlled  under  paragraph 
(b)(ii)  of  the  "List  of  Equipment 
Controlled  by  ECCN  1091A"  in  ECCN 
1091A  on  the  Commodity  Control  List 
(CCL)  (Supplement  No.  1  to  15  CFR 


399.1).  Based  on  this  assessment,  the 
Department  of  Commerce  has  found 
foreign  availability  for  this  commodity. 

FOR  FURTHER  INFORMATION  COIfTACT: 

Larry  Hall.  Office  of  Teclmology  and 
Policy  Analysis.  Department  of 
Commerce.  Washington,  DC  20230, 
Telephone:  (202)  377-8550. 

SUPPLEMENTARY  INFORMATION: 
Backgound 

OFA  has  completed  an  assessment  on 
the  foreign  availability'  of  the  following 
item: 

Jig  grinders  that  can  be  equipped  with 
numerical  control  units  with  2 
simultaneously  coordinated  axes,  with 
positioning  accuracies  in  any  axis 
greater  (coarser)  than  or  equal  to  ±0.002 
mm  (0.000080  in.)  for  machines  with  a 
total  length  of  axis  travel  equal  to  or 
less  than  300  mm  (12  in.)  and  ±(0.002-1- 
(0.001  X  ({L-300/300)))  mm  (with  L 
expressed  in  mm)  [or  0.000080 -t- 
(0.000040  X  ({L-12)/12))  in.  (with  L 
expressed  in  inches]]  for  machines  with 
a  total  length  of  axis  travel,  L,  greater 
than  300  mm  (12  in.). 

Such  machines  are  a  category  of 
numerically  controlled  machine  tools 
controlled  for  national  security  and 
nuclear  non-proliferation  purposes 
under  ECCN  1091A  on  the  CCL 

OFA  has  completed  its  assessment  of 
the  availability  of  the  above  described 
equipment  from  non-U.S.  sources  and 
has  determined  the  existence  of  foreign 
availability  as  defined  by  law. 

The  President  has  decided  not  to 
override  the  finding  of  foreign 
availability  for  this  commodity,  as 
provided  by  law. 

There  fore.  Export  Administration  will 
publish  regulations  changing  the 
national  security  export  controls  on 
these  jig  grinders  (i.e.,  removing  the 
need  for  an  individual  validated  license 
to  destinations  other  than  controlled 
countries).  Export  Administration  also 
has  begun  the  process  where  by  the 
United  States  Government  will  work 
with  COCOM  member  governments  to 
reach  agreement  on  an  orderly  removal 
of  the  multilateral  controls  placed  on 
such  jig  grinders  when  exported  to 
controlled  countries. 

Dated:  December  3, 1967. 
Irwin  M.  Pikus, 

Director,  Office  of  Foreign  availability. 
[FR  Doc.  87-28181  Filed  12-8-67;  8:45  am] 
BiLUNO  COOE  asw-or-M 


[Docket  Nos.  768S-01  and  7688-02] 

Actions  Affecting  Export  Privileges  of 
Barrett  Uebe;  Decision  and  Order 
Affirming  Settlement  Agreement 

Summary 

Pursuant  to  the  consent  agreement 
reached  by  the  Department  of 
Commerce  and  Barrett  Liebe  in  the 
above  captioned  proceeding,  which 
agreement  was  approved  by  the 
Administrative  Law  Judge  in  his 
Recommended  Decision  and  Order, 
Barrett  Liebe,  511  Emerald  Street,  New 
Orieans,  LA  70124  and  P.O.  Box  24615. 
New  Orleans,  LA  70124,  is  hereby 
denied  all  export  privileges  for  ten  (10) 
years  bom  the  date  of  this  Order. 

Order 

On  September  22, 1987,  the 
Administrative  Law  Judge  (ALJ)  issued 
his  Recommended  Decision  and  Order 
approving  the  consent  proposal  dated 
September  15, 1987  and  submitted  by  the 
parties  in  this  matter.  The 
Recommended  Decision  and  Order  was 
referred  to  me  pursuant  to  the  Export 
Administration  Amendments  Act  of 
1985,  50  U.S.C.  App.  2412,  Pub.  L  99-64. 
99  Stat.  120  (July  12. 1985)  and  15  CFR 
388.17(a).  for  final  action. 

I  hereby  modify  Paragraph  11  of  the 
Recommended  Order  by  deleting  that 
paragraph  and  inserting  in  lieu  thereof 
the  following: 

n.  All  outstcmding  individual  validated 
export  licenses  in  which  Liebe  appears  or 
participates,  in  any  manner  or  capacity,  are 
hereby  revoked  and  shall  be  returned 
forthwith  to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of  liebe's  privileges 
of  participating,  in  any  manner  or  capacity,  in 
any  special  licensing  procedure,  including, 
but  not  limited  to,  distribution  licenses  are 
hereby  revoked. 

Paragraph  V  of  the  Recommended 
Order  is  hereby  modified  by  inserting 
after  the  words  "specific  authorization" 
the  following:  "from  the  Office  of  Export 
Licensing" 

Having  examined  the  record  and 
based  on  the  facts  adduced  in  this  case. 
I  affirm  the  Recommended  Decision  and 
Order  of  the  ALJ  as  thus  modified. 

This  constitutes  final  agency  action  in 
this  matter. 

Date:  October  21. 1987. 
Paul  Freedenbei^ 

Acting  Under  Secretary  for  Export 
Administration. 

Decision  and  Order  Affirming 
Settlement  Agreement 

In  the  matter  of:  Barrett  Leibe  individually 
and  doing  business  as  Micro  Computer  of 


New  Orleans,  Respondent;  Docket  Numbe;rs 

7688-01  and  7668-02. 

Appearance  for  Respondent:  Mr.  Barrett 
Leibe  (pro  se).  P.O.  Box  24615,  New 
Orleans,  LA  70184 

Appearance  for  Agency:  Margo  E.  [ackson. 
Esq.,  Attorney-Advisor,  Office  of  the 
Deputy  Chief  Counsel  for  Export 
Administration,  U.S.  Department  of 
Commerce,  Room  H-3329,  Washington,  DC 
20230 

An  administrative  proceeding  was 
initiated  against  Barrett  Leibe, 
individually  and  doing  business  as 
Micro  Computers  of  New  Orleans,  Inc., 
pursuant  to  section  13(c)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C.A. 
app.  2401-2420),  as  amended  by  the 
Export  Administration  Amendments  Act 
of  1985,  Pub.  L  99-64. 99  Stat.  120  (July 
12, 1985))  (the  Act),  and  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  368-399  (1986)). 
(the  Regulations).  The  Office  of  Export 
Enforcement  issued  a  charging  letter  on 
February  4, 1987,  alleging  that  between 
January  21. 1981  through  September  11. 
1982,  Leibe  violated  §§387.3,  387.4. 
387.5,  and  387.6  of  the  Regulations, 
in  that: 

(a)  Between  January  21, 1981  and 
September  11, 1982.  Respondents 
exported  twenty-two  (22)  shipments  of 
U.S.  origin  computer  equipment 
(Transaction  numbers  2  through  23)  from 
the  United  States  to  Belgium.  France. 
Holland.  Italy.  Switzerland  and  West 
Germany  without  a  required  export 
license. 

(b)  In  connection  with  nine  (9)  of  the 
shipments  of  computer  equipment 
(Transactions  12  through  20) 
Respondents  knew  or  should  have 
luiown  that  a  validated  export  license 
was  required  by  the  Regulations;  and 

(c)  In  connection  with  eleven  (11)  of 
the  shipments  (Transaction  number  12 
through  22)  Respondents  indirectly 
made  false  material  statements  relating 
to  the  shipments. 

(d)  On  January  9.  October  4  and 
October  8. 1982,  Respondents  attempted 
to  export  U.S.-origin  computer 
equipment  (Transactions  1,  24  and  25) 
without  applying  for  or  obtaining  the 
required  export  licenses. 

Pursuant  to  15  CFR  388.17.  the  Agency 
and  Respondents  have  agreed  to  and 
submitted  a  consent  proposal  to  this 
office  whereby  Agency  counsel  and 
Respondent  have  agreed  that,  although 
Respondent  was  charged  individually 
and  doing  business  as  Micro  Computers 
of  New  Orleans.  Inc..  that  the  latter 
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entity  no  longer  exists.  Therefore,  the 
sanctions  imposed  should  apply  only  to 
Leibe.  individually.'  Respondent  Leibe 
admits  that  he  violated  the  regulations 
as  alleged  in  the  charging  letter  '  and 
that  this  matter  is  being  settled  by:  (1)  a 
denial  to  Leibe  of  all  export  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  the  export  of  U.S.- 
origin  commodities  or  technical  data 
from  the  United  States  or  abroad  for  a 
period  of  ten  years  following  the  date  of 
entry  of  the  final  Order. 

I  fmd  that  these  terms  are  sufficient  to 
achieve  effective  enforcement  of  the  Act 
and  the  Regulations.  Therefore,  pursuant 
to  the  authority  delegated  to  me  by  Part 
388  of  the  Regulations, 

It  is  ordered  that: 

L  For  a  period  of  10  years  from  the 
date  this  Order  becomes  final,       | 
Repondent 

Barrett  Leibe,  511  Emerald  Street.  New 
Orleans.  LA  70124,  and  P.O.  BoX 
24615,  New  Orleans.  LA  70124 

all  successors  of  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating  directly  or 
indirectly  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

II.  All  outstanding  validated  export 
licenses  and  special  licensing 
procedures  in  which  Respondent  or  any 
related  party  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation. 

III.  Participation  prohibited  in  any 
such  transaction,  either  in  the  United 
States  or  abroad,  shall  include  but  not 
be  limited  to,  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  export  license 
application; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  reexport     ; 


'Thit  action  ia  not  intended  to  modify  the 
Consent  Agreement.  It  i*  (imply  inappropriate  to 
clutter  the  Table  of  Denied  Parties  with  nonexistent 
or  deceased  entities.  Also  cf.  Lousky  and  Ber 
Engineering.  Docket  No.  3642-05.  August  27. 1987. 
The  denial  of  an  individual  is  effective  against  him 
in  all  capacities.  If  Micro  Computers  of  New 
Orieana.  Inc.  is  reestablished,  it  may  be  the  subject 
of  fiirther  Motion  and  Order. 

'in  addition  to  admitting  the  violations  charged  in 
the  Consent  Agreement  it  also  appears  that 
Respondent  Leit)e  entered  a  plea  of  quilty  in  Federal 
District  Court  to  an  attempt  to  export  the  same 
computer  equipment  without  the  required  validated 
export  licenses. 


authorization,  or  any  document  to  be 
submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  Hcense  of 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of.  in  whole  or  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  only  to  matters  which  are  subject 
to  the  Act  and  the  Regulations. 

rV.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of 
export  trade  of  related  services. 

V.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  and  specific  authorization, 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  Respondent  or  any 
related  party,  or  whereby  any 
Respondent  or  related  party  may  obtain 
any  benefit  therefrom  or  have  any 
interest  or  participation  therein,  directly 
or  indirectly: 

(a)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Delcaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by.  to.  or  for  any 
Respondent  or  related  party  denied 
export  privileges,  or 

(b)  order,  buy.  receive,  use.  sell, 
deUver,  store,  dispose  of,  forward, 
tranport,  finance  or  otherwise  service  or 
participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VI.  This  Order  as  affirmed  or 
modified,  shall  become  effective  upon 
entry  of  the  Secretary's  final  action  in 


the  proceeding  pursuant  to  this  Act  (50 
U.S.C.A.  app.  2412(c)(1)). 
Date:  September  22, 1987. 
Hugh  |.  Dolan, 
Administrative  Law  fudge. 
[FR  Doc.  87-28183  Filed  12-8-87;  8:45  am) 

BILUNG  COOE  SSIO-OT-M 

(Docket  No.  3644-54] 

Actions  Affecting  Export  Privileges  of 
Societe  Anonyms  Teclinologie 
Spstials 

Summary 

Pursuant  to  9  388.3(c)  of  the  Export 
Administration  Regulations.  15  CFR 
Parts  368  through  399  (1987).  Societe 
Anonyme  Technologie  Spatiale  (SATS), 
a/k/a  SATS,  a/k/a  Space  Technologies, 
Inc.,  with  an  address  at  Les  Maladiers. 
2022  Bevaix  NE,  Switzerland,  is  hereby 
named  a  related  person  and  is  denied  all 
export  privileges  for  30  years  from  the 
date  of  my  August  11. 1986  Order. 

Order 

On  September  30. 1987.  the 
Administrative  Law  Judge  (ALJ)  issued 
his  Recommended  Decision  and  Order 
in  this  matter.  The  Recommended 
Decision  and  Order  was  referred  to  me 
pursuant  to  the  Export  Administration 
Amendments  Act  of  1985.  50  U.S.C.  App. 
2412.  Pub.  L.  99-64,  99  Stat.  120  (July  12, 
1985)  and  15  CFR  §  388.17(a),  for  final 
action. 

Having  examined  the  record  and 
based  on  the  facts  adduced  in  this  case, 
I  affirm  the  Recommended  Decision  and 
Order  of  the  ALJ. 

Date:  October  30, 1987. 
Paul  Freedenberg. 
Acting  Under  Secretary  for  Export 
Administration. 

Addition  of  Related  Person  to  Denial 
Order 

The  U.S.  Department  of  Commerce 
(the  "Agency")  moved  for  an  order  to 
Societe  Anonyme  Technologie  Spatiale 
("SATS")  to  show  cause  why  it  should 
not  be  named  as  a  person  related  to 
Charles  J.  McVey,  Jr.  and  therefore 
denied  U.S.  export  privileges.  Mr. 
McVey  was  denied  such  privileges  for 
30  years  by  the  Order  of  August  11. 1988 
(512  FR  29295,  August  16. 1986).  The 
Agency,  attadiing  to  its  motion  certain 
evidence  that  Mr.  McVey  is  the 
chairman  of  SATS,  argued  that  he  could 
thereby  use  SATS  to  evade  the  Order  of 
August  11, 1986. 

"The  order  to  show  cause  was  issued 
to  SATS,  and  SATS  has  filed  no  reply. 
The  above  referenced  evidence  filed  by 
the  Agency  is  sufficient  to  establish  that 
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Mr.  McVey  is  the  chairman  of  SATS. 
SATS  is  consequently  a  person  related 
to  Mr.  McVey  under  S  388.3(c)  of  the 
Export  Administration  Regulations 
(currently  codified  at  15  CFR  parts  368- 
399  (1987)). 

Accordingly,  the  Order  of  August  11. 
1986  is  hereby  amended  by  adding,  to 
the  related  persons  named  in  Paragraph 
IV,  the  following  person: 

Societ  Anonyme  Technologie  Spatiale, 
a/k/a  SATS,  a/k/a  Space 
Technologies.  Inc.  Les  Maladiers.  2022 
Bevaix  NE.  Switzerland 

This  amendment  of  the  Order  of 
August  11, 1986  shall  become  effective 
when  it  is  affirmed  by  the  Assistant 
Secretary  for  Trade  Administration 
pursuant  to  section  13(c)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C.A. 
app.  sections  2401-2420),  as 
reauthorized  and  amended  by  the 
Export  Administration  Amendments  Act 
of  1985  (Pub.  L.  99-64,  99  Stat.  120  (July 
12. 1985)). 

Date:  September  30. 1987. 
Thomas  W.  Hoya, 
Administrative  Law  fudge. 
(FR  Doc.  87-28182  Filed  12-8-87;  8:45  am] 

BtUJNG  COOE  3S10-0T-« 


[C-614-501 

Low-Fuming  Brazing  Copper  Rod  and 
Wire  From  New  Zealand;  Final  Results 
of  Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

action:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
review. 

summary:  On  August  14, 1987,  the 
Department  published  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  low- 
fuming  brazing  copper  rod  and  wire 
from  New  Zealand.  We  determine  the 
total  bounty  or  grant  to  be  9.34  percent 
ad  valorem  for  the  period  May  23, 1985 
through  July  31. 1985  and  4.94  percent  ad 
valorem  for  the  period  August  1. 1985 
through  July  31, 1986. 

EFFECTIVE  DATE:  December  9, 1987. 

FOR  FURTHER  INFORMATION  CONTACr 

Lorenza  Olivas  or  Bernard  Carreau, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2786. 


SUPfLEMCNTARY  INFORMATION: 

Background 

On  August  14, 1987,  the  Department  of 
Conunerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
30420)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  low-fuming 
brazing  copper  rod  and  wire  from  New 
Zealand  (50  FR  31638.  August  5. 1985). 
The  Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930  ("the  Tariff  Act"). 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  the  Harmonized  System 
("HS")  by  January  1, 1988.  In  view  of 
this,  we  are  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  ("TSUSA") 
item  numbers  and  the  appropriate  HS 
item  niunbers  with  our  products 
descriptions  on  a  test  basis,  pending 
Congressional  approval.  As  with  the 
TSUSA,  the  HS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

Imports  covered  by  the  review  are 
shipments  of  New  Zealand  low-fuming 
brazing  copper  rod  and  wire,  principally 
of  copper  and  zinc  alloy  ("brass"), 
varied  dimensions  in  terms  of  diameter, 
whether  cut-to-length  or  coiled,  whether 
bare  or  flux-coated.  The  chemical 
composition  of  the  products  under 
investigation  is  defined  by  Copper 
Development  Association  standards  680 
and  681.  Such  merchandise  is  currently 
classifiable  under  items  612.6205, 
612.7220  and  653.1500  of  the  TSUSA. 
These  products  are  currently  classifiable 
under  HS  item  numbers  7407.2150, 
7408.2100.  8311.3060  and  8311.9000. 

The  review  covers  the  period  May  23, 
1985  through  July  31. 1986  and  16 
programs:  (1)  EMDTI,  (2)  EPTI,  (3)  lETI, 
(4)  RLA.,  (5)  export  investment 
allowances,  (6)  Industrial  Development 
Plan  allowances,  (7)  EPGS,  (8)  EPSLS, 
(10)  export  credits  from  the  DFC,  (11) 
regional  development  investment 
incentives,  (12)  research  and 
development  assistance,  (13) 
exemptions  from  import  duties  and  sales 
taxes,  (14)  EPAS,  (15)  export  promotion 
from  the  Export-Import  Corporation,  and 
(16)  flexible  incentives  under  the 
Investment  Unit  of  the  Department  of 
Trade  and  Industry. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 


preliminary  results.  We  received  written 
comments  from  the  exporter,  McKechnie 
Bros.  (N.Z)  Ltd..  and  from  the  petitioner, 
Cerro  Metal  Products. 

Comment  1:  Mc  Kechnie  argues  that, 
in  calculating  the  benefits  from  the  EPTI 
tax  program,  the  Department  should  not 
use  its  traditional  methodology  of 
considering  the  benefits  to  be  those 
credits  reported  on  tax  returns  filed  in 
the  review  period.  Instead,  if  should 
look  at  the  credits  earned  on  exports  in 
the  review  period.  EPTI  tax  benefits  are 
earned  on  a  sale-by-sale  basis  at 
uniform  tax  credit  rates  established  for 
specific  years.  Therefore,  the  benefit  can 
be  calculated  precisely  at  the  time  of 
export. 

The  Department  has  verified  that, 
under  the  schedule  for  phasing  out  EPTI, 
exports  of  low-fuming  brazing  copper 
rod  and  wire  to  the  United  States  earned 
a  9.10  percent  EPTI  credit  during  the 
1985  tax  year  (August  1, 1984  through 
July  1, 1985),  a  4.55  percent  EPTI  credit 
during  the  1986  tax  year  (August  1, 1985 
through  July  31. 1986)  and  a  2.275 
percent  EPTI  credit  in  the  1987  tax  year 
(August  1, 1986  through  July  31. 1987). 
and  will  earn  zero  credits  on  or  after 
August  1, 1987. 

McKechnie  concludes  that  any  EPTI 
tax  credits  can  be  offset  precisely  by 
assessing  a  countervailing  duty  rate 
equal  to  the  specific  EPTI  credit  rates  in 
effect  during  the  review  period  and  by 
setting  the  cash  deposit  rate  at  the  EPTI 
tax  credit  rate  ciUTently  in  effect. 

Department's  Position:  We  agree.  We 
have  reconsidered  our  position  on  this 
issue  and  now  believe  that  oiu-  standard 
lag  methodology  for  income  tax 
programs  should  not  be  used  to  measiu^ 
the  benefits  under  the  EPTI  program. 
Because  a  firm  can  precisely  calculate 
an  associate  EPTI  benefit  for  each 
export  transaction  at  the  moment  it  is 
made  and  because  this  credit  is  not 
subject  to  alteration  depending  on  the 
ultimate  tax  liability,  we  are  able  to 
calculate  benefits  on  a  credit-as-eamed 
basis,  using  the  percentage  rate  which 
applied  to  exports  shipped  during  the 
review  period.  See,  Final  Affirmative 
Countervailing  Duty  Determination: 
Steel  Wire  Nails  from  New  Zealand  (52 
FR  37196,  October  5. 1987). 

We  determine  the  benefit  from  this 
program  to  be  9.10  percent  ad  valorem 
for  the  period  May  23. 1985  through  July 
31, 1985  and  4.55  percent  ad  valorem  for 
the  period  August  1, 1985  through  July 
31, 1986.  Because  the  EPTI  credit  was 
reduced  to  zero  effective  August  1, 1987, 
we  determined  the  current  benefit,  for 
purposes  of  cash  deposits  of  estimated 
countervailing  duties,  to  be  zero. 
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Comment  2:  Cerro  claims  that,  in 
calculating  the  benefit  from  the  EPTI 
and  EMDll  programs,  the  Department 
should  exclude  the  value  of  dross,  or 
skimmings,  from  the  total  value  of 
exports,  because  dross  does  not  qualify 
for  benefits  under  either  program. 

Department's  Position:  We  agree.  In 
these  final  results,  as  in  our  preliminary 
results,  we  did  not  include  the  value  of 
dross  in  the  value  of  exports. 

Comment  3:  Cerro  contends  that  any 
exemption  horn  import  duties  and  sales 
taxes  on  machinery  and  equipment  used 
to  produce  goods  for  export  has  the 
same  impact  as  that  of  a  grant  and. 
therefore,  should  be  amortized  over  the 
useful  life  of  the  machinery  and 
equipment.  The  Department  should  go 
back  to  years  prior  to  the  period  of 
review  to  capture  any  benefits  from  the 
exemption  of  import  duties  and  sales 
taxes  on  machinery  and  equipment  used 
to  produce  goods  for  export. 

Citing  the  legislative  history  of  the 
Trade  Agreements  Act  of  1979  (S.  Rep. 
No.  249,  96th  Cong.,  1st  Sess.  85-«6 
(1979);  H.R  Rep.  No.  317,  96th  Cong.,  1st 
Sess.  74-75  (1979)).  Cerro  argues  that 
amortization  if  import  duty  exemptions 
over  time  is  consistent  witii 
congressional  intent.  Cerro  states  that  it 
is  aware  of  the  Court  of  International 
Trade's  recent  decision  in  Can-Am  Corp. 

V.  United  States.  11  C.I.T ,  Slip 

Op.  87-67  (June  4. 1987).  in  which  the 
court  foimd  expensing  of  certain  tax 
benefits  under  similar  circumstances 
reasonable  and  in  accordance  with  law. 
Nevertheless,  Cerro  requests  that  the 
Department  reconsider  this  issue.  | 

Department's  Position:  Cerro  has 
provided  no  new  arguments  on  this 
Issue  and  no  compelling  reasons  for  us 
to  change  our  policy.  We  reaffirm  our 
numerous  statements  as  to  the        i 
appropriateness  of  expensing  such 
exemptions  in  the  year  of  receipt.  See, 
e.g..  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Forged 
Steel  Crankshafts  from  Brazil  (52  FR 
38254.  October  15, 1987). 

As  Cerro  is  aware,  the  C.I.T.  upheld 
our  position  in  Can-Am  and  found 
"Commerce's  practice  of  expensing  in 
the  year  of  receipt  tax  credits  that  are 
received  for  making  capital  investments 
to  be  reasonable  and  in  accordance  with 
law."  The  question  regarding  the 
allocation  of  benefits  from  the  import 
duty  exemptions  in  this  case  is 
analogous  to  the  tax  credits  issue  in  the 
Can-Am  case.  The  benefit  from  import 
duty  exemptions  derives  not  from  the 
equipment  that  is  imported,  but  from  the 
lifting  of  the  import  duty  liability.  An 
import  duty  is  a  tax  that,  undet  normal 
commercial  circumstances,  is  paid  on  a 
current  basis,  i.e.,  at  the  time  of 


importation.  It  is  appropriate  to  expense 
the  benefit  in  the  year  of  receipt. 
Therefore,  there  is  no  need  to 
investigate  or  verify  possible  benefits 
received  in  years  preceding  the  review 
period. 

Final  Results  of  Review 

After  considering  all  comments 
received,  we  determine  the  total  bounty 
or  grant  to  be  9.34  percent  ad  valorem 
for  the  period  May  23, 1985  through  July 
31, 1985  and  4.94  percent  ad  valorem  for 
the  period  August  1, 1985  through  July 
31, 1986. 

The  Department  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  9.34  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  May  23. 1985 
and  exported  on  or  before  July  31. 1985. 
and  4.94  percent  of  the  f.o.b.  invoice 
price  on  all  shipments  of  this 
merchandise  exported  on  or  after 
August  1, 1985  and  on  or  before  July  31. 
1986. 

The  termination  of  the  EPTI  tax 
program  reduces  the  total  estimated 
bounty  or  grant  to  0.39  percent  ad 
valorem.  The  Department  considers  any 
rate  less  than  0.50  percent  to  be  de 
minimis.  Therefore,  the  Department  will 
instruct  the  Customs  Service  to  waive 
deposits  of  estimated  countervailing 
duties  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  This  deposit  waiver  shall  remain 
in  effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1875(a)(1)) 
and  19  CFR  335.10. 

Date:  December  2, 1987. 
Gilbert  B.  Kaplin. 

Acting  Assistant  Secretary.  Import 

Administration. 

[FR  Doc.  87-28237  Filed  12-6-«7,  8:45  am] 
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Applications  for  Duty-free  Entry  of 
Scientific  Instruments;  Department  of 
Agriculture  etai. 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651:  80  Stat.  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 


which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)(3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW..  Washington,  DC. 

Docket  Number:  87-099R.  Applicant: 
USDA/ARS  Beltsville  Agricultural 
Research  Center,  Plant  Hormone 
Laboratory.  Building  050,  HH4,  BARC- 
West.  Beltsville,  MD  20705  Instrument: 
GC/Mass  Spectrometer,  Model  MS 
25IU^A  with  Data  System.  Manufacturer 
Kratos  Analytical,  United  Kingdom. 
Original  notice  of  this  resubmitted 
application  was  published  in  the  Federal 
Register  March  13, 1987. 

Docket  Number  87-163R.  Applicant: 
University  of  Nebraska-Lincoln,  NE 
68588.  Instrument:  Circular  Dichroism 
Spectropolarimeter,  Model  J-600C. 
Manufacturer:  JASCO,  Japan.  Original 
notice  of  this  resubmitted  application 
was  published  in  the  Federal  Register 
March  14, 1987. 

Docket  Number  87-164R.  Applicant: 
Mercy  Hospital  and  Medical  Center, 
Stevenson  Expressway  at  King  Drive, 
Chicago,  IL  60616.  Instrument:  Electron 
Microscope,  Model  H-300. 
Manufacturer:  Nissei  Sangyo  America. 
Ltd..  Japan.  Original  notice  of  this 
resubmitted  application  was  publlished 
in  the  Federal  Register  March  14, 1987. 

Docket  Number  87-1 75R.  Applicant: 
Carnegie  Mellon  University,  4400  Fifth 
Avenue.  Pittsburgh  PA  15213. 
Instrument-  Interferometric 
Spectrometer,  Model  DA3.16  with 
Accessories.  Manufacturer:  Bomem, 
Canada.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  March  14. 1987. 

Docket  Number  88-022.  Applicant: 
California  State  University-Fresno. 
Shaw  and  Cedar.  Fresno,  CA  93740. 
Instrument  Circular  Dischroism 
Spectropolarimeter.  Manufacturer: 
JASCO,  Japan.  Intended  Use:  The 
instrument  is  intended  to  be  used  for 
studies  of  angiogenesis  inhibitor(s)  from 
elasmobranch  cartilage.  The 
experiments  to  be  conducted  will 
include  the  following: 

a.  Extraction  of  protein(s)  from 
cartilage  using  guanidinium  chloride. 

b.  Purification  by  ultrafiltration, 
molecular  sieve  chromatography.  FPLC, 
immunoaffinity  chromatography. 
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c.  Biological  activity  assays  on  the 
CAM;  anti-tumor  assays  using  rabbit 
corneal  tumor  inplants. 

d.  Conformational  studies  using 
circular  dichroism  in  the  near  and  far 
UV. 

Application  Received  by 
Commissioner  of  Customs:  October  30, 
1987, 

Docket  Number  88-023.  Applicant: 
The  Regents  of  University  of  California, 
Material  Management  Department, 
Riverside,  CA  92521.  Instrument: 
Accessories  for  Mass  Spectrometer. 
Manufacturer:  Vacuum  Generators 
Micromass.  United  Kingdom.  Intended 
Use:  The  instruments  are  accessories  to 
existing  mass  spectrometers  which  will 
be  used  to  conduct  the  following 
experiments: 

1.  HPLC/Microthermospray  interfaces 
for  Mass  Spectrometry. 

2.  Asymmetric  and  StereocontroUed 
Natural  Product  Synthesis. 

3.  Mechanistic  and  Synthetic  Studies 
of  Polyenes. 

4.  Isolation  and  Identification  of  Plant 
Growth  Regulators  Produced  by  Soil 
Micro-organisms. 

5.  Molecular  Basis  for  Replication. 

6.  Peroxisomers  in  Cholesterol 
Biochemistry. 

7.  Interactions  between  DNA  and 
Organometallic  Compounds. 

8.  Mass  Spectrometric  Studies  of  Ion- 
Molecule  Complexes. 

Application  Received  by 
Commissioner  of  Customs:  October  30. 
1987. 

Docket  Number  88-024.  Applicant- 
Virginia  Polytechnic  Institute  and  State 
University,  Physics  Department, 
Robeson  Hall,  Blacksburg,  VA  24061. 
Instrument:  FTI  Interferometer,  DA3.16. 
Manufacturer:  Bomen.  Canada.  Intended 
Use:  "rhe  instnmient  is  intended  to  be 
used  for  the  study  of  organic  conducting 
polymers.  The  objectives  of  the 
investigation  are  to  determine  band-gap 
of  these  semiconducting  materials  to 
determine  the  nature  of  the  non-linear 
excitation  induced  by  doping  and  to 
determine  the  dopant  concentration 
necessary  to  a  non-metal  phase 
transition.  Application  Received  by 
Commissioner  of  Customs:  November  2, 
1987. 

Docket  Number  88-025.  Applicant 
United  States  Department  of  Energy, 
Argonne  National  Laboratory,  9700 
South  Cass  Avenue,  Argonne,  IL  60439- 
4812.  Instrument-  Tunable  Picosecond 
Dye  Laser  System.  Manufacturer 
Lambda  Physik,  GmbH,  West  Germany. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  the  properties  of 
excited  5f  electron  states  of 
transuranium  ions  in  solution  and  solid 
phases.  The  materials  are  the 


radioactive  isotopes  of  the  elements  Np, 
Pu,  Am.  Cm,  Bk,  Es,  Fm,  and  Md  with 
half  lives  as  short  as  20  days. 
Application  Received  by  Commissioner 
of  Customs:  September  25, 1987. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  87-28239  Filed  12-8-87;  8:45  am) 
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Applications  for  Duty-free  Entry  of 
Scientific  Instruments;  Texas  A  &  M 
University  et  aL 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Conmierce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW..  Washington,  DC. 

Docket  Number  87-077R.  Applicant 
Texas  A  &  M  University,  Department  of 
Chemistiy,  College  Station,  TX  77843. 
Instrument  Stopped  Flow/Preparative 
Quench  Spectrophotometer,  Model  PQ- 
53  with  Accessories.  Manufacturer:  Hi- 
Tech Scientific  Ltd..  United  Kingdom. 
Original  notice  of  this  resubmitted 
application  was  published  in  the  Federal 
Register  January  21, 1987. 

Docket  Number  88-009.  Applicant 
Mayo  Foundation.  200  First  Street,  S.W.. 
Rochester,  MN  55905.  Instrument: 
Electron  Microscope,  Model  CM  12/S. 
Manufacturer  N.V.  Philips,  The 
Netherlands.  Intended  Use:  Studies  of 
biomedical  materials,  mostiy 
mammalian  cells  or  tissues. 
Investigations  will  be  conducted  to 
obtain  a  better  understanding  of  cell  and 
tissue  functions,  better  understanding  of 
diseased  tissues  and  diagnosis  of 
disease  states.  Application  Received  by 
Commissioner  of  Customs:  October  24, 
1987. 

Docket  Number  88-013.  Applicant 
Yale  University,  Section  of  Applied 
Physics.  15  Prospect  Street.  New  Haven, 
CT  06520.  Instrument  Electron 
Spectrometer  System.  Model  ELS-22. 
Manufacturer  Leybold-Heraeus,  West 
Germany.  Intended  Use:  The  instrument 
will  be  used  to  study  the  adsorption  of 
molecules  on  the  surfaces  of  model 


catalysts  and  to  investigate  the 
electronic  energy  levels  of  adsorbed 
molecules.  The  model  catalysts  that  will 
be  studied  will  include  single-crystal 
oxide  surfaces,  small  metal  particles 
deposited  in  single-crystal  oxide 
surfaces  (model  SMSI  catalysts), 
monolayers  of  different  oxides 
supported  on  single-crystal  oxides,  and 
Ni  and  Pt  particles  of  controlled  size  and 
shape  fabricated  by  electron-beam 
lithographic  techniques.  Application 
Received  by  Commissioner  of  Customs: 
October  26. 1987. 

Docket  Number  88-014.  Applicant: 
Department  of  Commerce,  National 
Bureau  of  Standards,  325  Broadway, 
Boulder.  CO  80303.  Instrument  Optical 
Streak  Camera.  Manufacturer: 
Hamamatsu  Corp.,  Japan.  Intended  Use: 
The  instrument  will  be  used  to  research 
methods  for  measuring  high  speed 
pulses  from  laser  diode  light  pulses  that 
go  beyond  the  present  state  of  the  art  in 
terms  of  time  resolution.  Application 
Received  by  Commissioner  of  Customs: 
October  27, 1987. 

Docket  Number  88-015.  Applicant 
USDA/ARS  Children's  Research  Center, 
Baylor  College  of  Medicine,  6608  Fannin 
Sti-eet  Room  519,  Houston,  TX  77030. 
Instrument  Gas-Isotope  Ratio  Mass 
Spectrometer,  Model  Delta  E. 
Manufacturer:  Finnigan  MAT 
Corporation,  West  Germany.  Intended 
Use:  The  instrument  will  be  used  for 
studies  of  plasma,  urine,  saliva,  breast 
milk,  amino  acids,  fatty  acids  and 
cholesterols.  The  isotopic  abundance  of 
carbon,  hydrogen,  oxygen  and/or 
nitrogen  will  be  measured  in  these 
biological  materials  by  gas-isotope-ratio 
mass  spectrometry.  Investigations  will 
be  conducted  to  determine  body 
composition,  to  measure  milk  intake,  to 
measure  energy  expenditure,  and  to 
understand  the  metabolism  of  fatty 
acids,  amino  acides,  and  cholesterol  in 
infants,  children,  adolescents  and 
lactating  and  pregnant  women. 
Application  Received  by  Commissioner 
of  Customs:  October  27. 1987. 

Docket  Number  88-016.  Applicant 
U.S.  Environmental  Protection  Agency, 
Office  of  Research  and  Development, 
Environmental  Monitoring  Systems 
Laboratory,  P.O.  Box  93478,  Las  Vegas, 
NV  89193-3478.  Instrument  Borehole 
Conductivity  Probe  Model  EM-39  with 
Accessories.  Manufacturer  Geonics, 
Ltd.,  Canada.  Intended  Use:  The 
instrument  will  be  used  to  investigate 
subsurface  geological  formations  in  the 
area  of  hazardous  waste  sites, 
Superfund  sites.  Specifically,  the 
instrument  will  be  used  to  detect  and 
monitor  significant  changes  in  the 
electrical  resistivity  of  the  subsurface 
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which  may  occur  with  inorganic 
contamination  of  the  ground  water. 
Application  Received  by  Commissioner 
of  Customs:  October  27, 1987. 

Docket  Number:  88-017.  Applicant- 
Veterans  Administration  Medical 
Center,  3801  Miranda  Ave..  Palo  Alto. 
CA  94304-1290.  Instrument:  Electron 
Microscope.  Model  JEM-IOOCX. 
Manufacturer:  JEOL,  Ltd.,  Japan. 
Intended  Use:  The  instrument  will  be 
used  to  study  tissues,  isolated  cells  or 
subcellular  fractions  obtained  from 
tissues  of  animals  or  humans  to  obtain 
new  information  regarding  cell  behavior. 
Application  Received  by  Commissioner 
of  Customs:  October  27, 1987. 

Docket  Number  88-018.  Applicant: 
Georgia  Institute  of  Technology,  225 
North  Ave.,  N.W.,  Atlanta,  GA  30332. 
Instrument-  High  Intensity  Rotating 
Anode  X-Ray  Generator.  Manufacturer: 
Rigaku  Coiporation,  Japan.  Intended 
Use:  Studies  of  macromolecular  crystals 
to  elucidate  their  3-dimensional  atomic 
structure.  Application  Received  by 
Commissioner  of  Customs:  October  27, 
1987. 

Docket  Number  88-109.  Applicant 
University  of  Nebraska-Lincoln, 
Agronomy  Department,  113  Keim  Hall, 
Lincoln,  NE  68583-0915.  Instrument: 
Mass  Spectrometer,  Tracomass. 
Manufacturer  Europa  Scientific,  Ltd., 
United  Kingdom.  Intended  Use:  Studies 
of  stable  isotopic  nitrogen  content  of 
plant  tissue,  soils  and  ground  water 
relative  to  the  predominate  nitrogen  in 
the  atmosphere.  The  objective  of  this 
study  is  to  develop  management 
practices  to  improve  fertilizer  use 
efficiency  and  to  minimize  N  leaching  to 
the  groundwater.  In  addition,  the 
instrument  will  be  used  in  the  courses 
Agronomy  857:  Methods  of  Chemical 
Analysis,  Agronomy  899:  Masters  Thesis 
Research  and  Agronomy  999:  Ph.D. 
Thesis  Research  to  teach  the  use  of  this 
analytical  tool  for  graduate  education 
and  research.  Application  Received  by 
Commissioner  of  Customs:  October  27, 
1987. 

Docket  Number  88-020.  Applicant: 
University  of  Nevada.  Reno,  Department 
of  Mining  Engineering,  Reno,  NV  89557- 
0047.  Instrument:  Machine  Test  Bed  and 
Control  Console.  Manufacturer:  Lloyd 
Instruments,  PLC,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  train  professional  mining 
engineers  in  the  courses  Mine  Plant 
Design  and  Materials  Handling. 
Application  Received  by  Commissioner 
of  Customs:  October  28, 1987. 

Docket  Number  88-021.  Applicant 
University  of  Nevada,  Reno,  Department 
of  Mining  Engineering.  Reno  NV  89557- 
0047.  Instrument:  Systems  Laboratory. 


Manufacturer  Lloyd  Instruments.  PLC., 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  to  train 
professional  mining  engineers  in  the 
courses  Mine  Plant  Design  and 
Materials  Handling.  Application 
Received  by  Commissioner  of  Customs: 
October  28. 1987. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  87-28240  Filed  12-«-87;  8:45  am] 
BllXmO  CODE  3510-OS-M 


Short-Supply  Review  on  Certain  Fiat- 
Rolled  Steel;  Request  for  Comments 

AGENCY:  Import  Administration/ 

International  Trade  Administration, 

Commerce. 

action:  Notice  of  request  for  comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-EC  Arrangement  on  Certain  Steel 
Products,  with  respect  to  certain  hot- 
rolled  sheet. 

DATE:  Conmients  must  be  submitted  on 
or  before  December  21, 1987. 
ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACR 
Richard  O.  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  (202)  377-0159. 
SUPPtEMENTARY  INFORMATION:  Article  8 

of  the  U.S.-EC  Arrangement  on  Certain 
Steel  Products  provides  that  if  the  U.S. 
"*  *  *  determines  that  because  of 
abnormal  supply  or  demand  factors,  the 
US  Steel  industry  will  be  able  to  meet 
the  demand  in  the  USA  for  a  particular 
product  (including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  product  or 
products  *  *  *." 

We  have  received  a  short-supply 
request  for  certain  AISI  grade  ClOlO, 
commercial  quality  hot-rolled  sheet,  in 
coils,  with  widths  ranging  from  36  to  55 
inches,  thicknesses  ranging  from  0.061  to 
0.137  inch,  and  coil  weights  of  40,000  lbs. 
(plus  or  minus  10  percent).  This  material 
will  be  used  in  the  manufacture  of  pipe 
and  tube. 


Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  than  December  21, 1987. 
Comments  should  focus  on  the  economic 
factors  involved  in  granting  or  denying 
this  request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  die  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit,  Room  B-099,  Import 
Administration,  U.S.  Department  of 
Commerce,  at  the  above  address. 
Gilbert  B.  Kaplan, 

Acting  Assistant  Secretary  for  Import 
Administration. 

December  3, 1987. 

[FR  Doc.  87-28238  Filed  12-8-87;  8:45  am) 

BdJJNO  CODE  3510-I»-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  New  York 
State  Office  of  Mental  Health  of  an 
Objection  by  the  New  York 
Department  of  State 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Conunerce. 

action:  Notice  of  appeal  and  stay. 

On  October  9, 1987,  the  Department  of 
Commerce  received  a  letter  h-om 
Matthew  I.  Mazur,  Esquire,  on  behalf  of 
the  New  York  Office  of  Mental  Health 
(Appellant)  filing  a  Notice  of  Appeal 
under  section  307(c)(3)(A)  of  the  Coastal 
Zone  Management  Act  of  1972, 16  U.S.C. 
1456(c)(3)(A),  and  the  Department  of 
Commerce's  implementing  regulations, 
15  CFR  Part  930,  Subpart  H  (1987).  The 
appeal  is  taken  from  an  objection  by  the 
New  York  Department  of  State  to  the 
Appellant's  consistency  certification  for 
U.S.  Army  Corps  of  Engineers  Permit 
Application  No.  87-0293-Y3  for 
rehabilitation  and  restoration  of  a 
bulkhead  and  riprap  in  the  Hudson 
River  at  the  site  of  the  Hudson  River 
Psychiatric  Center,  Poughkeepsie,  New 
York. 

The  Appellant  and  the  State  have 
requested  and  have  been  granted  a  stay 
pending  settlement  negotiations.  The 
stay  will  expire  automatically  on  March 
1, 1988  or  earlier  if  requested  by  the 


Appellant  or  the  State.  The  stay  may  be 
extended  for  good  cause.  If  the  appeal  is 
resumed,  public  comments  will  be 
solicited  in  the  Federal  Register  and  a 
local  newspaper. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  L  Mackey,  Attorney-Adviser, 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue,  KW.,  Suite  603, 
Washington,  DC  20235,  (202)  673-5200. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Costal  Zone  Management  Program 
Assistance) 

Dated:  December  3, 1987. 
Daniel  W.  McGovem, 
General  Counsel. 
[FR  Doc.  87-28250  Filed  12-S-67;  8:45  am] 

MLUNQ  CODE  aSKMW-M 


Caribbean  Fishery  Management 
Council:  Pul>lic  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Caribbean  Fishery  Management 
Coimcil  and  the  Council's 
Administrative  Committee  will  convene 
separate  public  meetings.  At  its  61st 
regular  public  meeting,  the  Council  will 
consider  comments  and  suggestions 
received  during  recent  public  hearings 
on  the  draft  Billfish  Fishery 
Management  Plan.  Administrative 
matters  related  to  regular  Council 
operations  might  be  considered  also. 
The  Administrative  Committee  will  meet 
to  discuss  issues  related  to  the 
Committee's  regular  operations. 

The  Council  will  convene  at  the  Hotel 
Pierre,  in  Santurce,  Puerto  Rico, 
December  18, 1987,  from  9  a.m.  to  6  p.m. 
If  discussion  of  agenda  items  is  not 
completed,  the  Council  will  reconvene 
on  Saturday,  December  19,  at  9  a.m.  The 
Administrative  Committee  will  convene 
at  the  Council's  Headquarters  (address 
below),  on  December  17, 1987,  at  4  p.m., 
and  adjourn  at  7  p.m. 

For  further  information  contact  the 
Caribbean  Fishery  Management 
Council,  Suite  1108,  Banco  de  Ponce 
Building,  Hato  Rey,  Puerto  Rico  00918; 
telephone:  (809)  753-4926. 

Dated:  December  3, 1987. 
Ann  D.  Terbush, 

Acting  Director.  Office  of  Fisheries 
Conservaton  andMangement  National 
Marine  Fisheries  Service. 
[FR  Doc.  87-28190  Filed  12-8-«7: 8:45  am) 

BILUNG  CODE  3S10-»-«l 


COMMISSION  ON  MERCHANT  MARINE 
AND  DEFENSE 

Meeting 

SUMMARY:  The  Commission  on 
Merchant  Marine  and  Defense  was 
established  by  Pub.  L  98-525  (as 
amended),  and  the  Commission  was 
constituted  in  December  1986.  The 
Commission's  mandate  is  to  study  and 
report  on  problems  relating  to 
transportation  of  cargo  and  personnel 
for  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 
capability  of  the  Merchant  Marine  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  support  naval  and 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  as 
amended,  the  Commission  announces 
the  following  meeting: 

Dates  and  Times:  Monday,  December 
14, 1987,  Beginning  9:00  a.m.;  Tuesday, 
December  15, 1987,  Beginning  9:00  a.m. 

Place:  Suite  520, 4401  Ford  Avenue, 
Alexandria,  Virginia.  22302-0268. 

Type  of  Meeting:  Closed. 

Contact  Person:  Allan  W.  Cameron, 
Executive  Director,  Conmiission  on 
Merchant  Marine  and  Defense,  Suite 
520,  4401  Ford  Avenue,  Alexandria, 
Virginia  22302-0268,  Telephone  (202) 
756-0411. 

Purpose  of  Meeting.  To  receive 
additional  information  pertaining  to  the 
needs  of  the  national  defense  for  the 
Merchant  Marine  and  the  shipbuilding 
industry,  and  to  dispuss  and  to 
deliberate  facts  and  opinions  obtained 
from  briefings  and  public  hearings. 

Supplementary  Information:  The 
executive  meetings  of  the  Commission 
will  be  closed  to  the  public  pursuant  to  5 
U.S.C.  552b(c)(l)  and  552b(c)(4)  in  the 
interests  of  national  security  and  to 
protect  proprietary  information  provided 
to  the  Commission  in  confidence. 
Allan  W.  Cameron, 

Executive  Director.  Commission  on  Merchant 
Marine  and  Defense. 
(FR  Doc.  87-28209  Filed  12-8-87;  8:45  amj 

BILUNG  COOE  3S30-01-M 


DEPARTMENT  OF  EDUCATION 

intent  To  Repay  to  the  District  of 
Columbia  Pul>llc  Schools  Funds 
Recovered  as  a  Result  of  a  Final  Audit 
Determination 

agency:  Department  of  Education. 

ACTION:  Intent  to  award  grantback 
funds. 


summary:  Under  section  456  of  the 
General  Education  Provisions  Act 
(GEPA),  the  Secretary  of  Education 
(Secretary)  intends  to  repay  to  the 
District  of  Columbia  Public  Schools 
(District)  an  amount  equal  to  75  percent 
of  funds  recovered  by  the  U.S. 
Department  of  Education  as  a  result  of  a 
final  audit  determination.  This  notice 
describes  the  District's  plans  for  the  use 
of  repaid  funds  and  the  terms  and 
conditions  under  which  the  Secretary 
intends  to  make  these  funds  available, 
and  invites  comments  on  the  proposed 
grantback. 

date:  All  written  comments  should  be 
received  on  or  before  January  8, 1988. 

ADDRESS:  All  written  comments  should 
be  submitted  to  Dr.  Thomas  L  Johns, 
Acting  Director,  Policy  Analysis  Staff, 
Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of 
Education  (Room  620,  Reporters 
Building).  400  Maryland  Avenue,  SW.. 
Washington.  DC  20202-5609. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mrs.  Sharon  A.  Jones,  (202)  732-2470. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  February  1987,  the  U.S.  Department 
of  Education  recovered  $89,010  from  the 
District  in  satisfaction  of  an  audit, 
covering  the  1978, 1979,  and  1980  grant 
award  periods.  The  recovery  was  based 
on  the  audit  findings  that,  as  a  result  of 
malfunctions  in  the  new  Financial 
Management  System,  the  District  was 
not  able  to: 

(1)  Adequately  verify  the  accuracy  of 
certain  of  the  Federal  expenditures 
reported  on  its  fiscal  year  1980  Financial 
Status  Report;  and 

(2)  Provide  specific  documentation  to 
support  certain  non-federal 
expenditures  used  to  meet  its  matching 
requirements  for  State  administration 
for  fiscal  year  1980. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA.  20  U.S.C. 
1234e(a),  provides  that  whenever  the 
Secretary  has  recovered  funds  following 
a  final  audit  determination  with  respect 
to  an  applicable  program,  the  Secretary 
may  consider  those  funds  to  be 
additional  funds  available  for  the 
program  and  may  arrange  to  repay  to 
the  State  affected  by  that  determination 
an  amount  not  to  exceed  75  percent  of 
the  recovered  funds.  The  Secretary  may 
enter  into  this  so-called  "grantback" 
arrangement  if  the  Secretary  determines 
that  the— 

(1)  Practices  and  procedures  of  the 
State  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
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that  the  State  is,  in  all  other  respects,  in 
compliance  with  the  requirements  of  the 
applicable  program; 

(2)  State  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  which  meets  the 
requirements  of  the  program,  and,  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(3)  Use  of  the  funds  to  be  awarded 
under  the  grantback  arrangement  in 
accordance  with  the  State's  plan  would 
serve  to  dchieve  the  purposes  of  the 
program  ujider  which  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  agreement 

Pursuant  to  section  456(a]  (2]  of 
CEP  A,  the  District  has  applied  for  a 
grantback  of  $66,750  and  has  submitted 
a  plan  to  use  the  grantback  funds 
consistently  with  section  251  of  the  Carl 

D.  Perkins  Vocational  Education  Act 
(Perkins  Act),  20  U.S.C.  2301  et  seq. 
(Supp.  U  1984).  The  audit  findings 
against  the  District  resulted  from 
improper  expenditures  of  VEA  funds. 
However,  since  the  Perkins  Act  has 
superseded  the  VEA,  the  District's 
proposal  reflects  the  requirements  of  the 
Perkins  Act,  which — like  the  VEA — 
provides  for  grants  to  States  for 
vocational  education. 

The  District  proposes  to  use  grantback 
funds  to  operate  a  two-year  curriculum 
writing  project.  The  project  will  develop 
two  competency-based  curriculum 
guides  in  each  of  the  vocational 
education  program  service  areas: 
business,  health  occupations,  home 
economics,  industrial  arts,  marketing, 
trade  and  industrial,  and  special 
curriculum/basic  skills  integration.  The 
District's  plan  is  available  on  request 
from  the  U.S.  Department  of  Education 
contact  person  listed  above. 

D.  The  Secretary's  Determination 

The  Secretary  has  carefully  reviewed 
the  plan  and  other  information 
submitted  by  the  District.  Based  upon 
that  review,  the  Secretary  has 
determined  that  the  conditions  under 
section  456  of  CEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  may  take  appropriate 
administrative  action. 

E.  Notice  of  the  Secretary's  Intent  to 
Enter  Into  a  Grantback  Airangement 

Section  456(d)  of  CEPA  requires  that, 
at  least  thirtj-  days  before  entering  into 


an  arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent  to 
do  so  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 
In  accordance  with  section  456(d)  ojf 
CEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  District  of  Columbia 
Public  Schools  under  a  grantback 
arrangement.  The  grantback  award 
would  be  in  the  amount  of  $66,750, 
which  is  75  percent — the  maximum 
percentage  authorized  by  the  statute — of 
the  funds  recovered  by  the  Department 
as  a  result  of  the  audit. 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Will  be  Made 

The  District  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payments  under  a  grantback 
arrangement  would  be  made: 

(1)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements,  and 

(b)  The  plan  that  was  submitted  in 
conjunction  with  the  request  dated  April 
22, 1987,  as  amended  on  July  17, 1987, 
and  any  other  amendments  to  that  plan 
that  are  approved  in  advance  by  the 
Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
expended  not  later  than  September  30, 
1990,  in  accordance  with  section  456(c] 
of  CEPA  and  the  State  Department's 
plan. 

(3)  The  District  must,  not  later  than 
December  30, 1990,  submit  a  report  to 
the  Secretary  which — 

(a)  Indicates  how  the  funds  awarded 
under  the  grantback  have  been  used; 

(b)  Shows  that  the  funds  awarded 
under  the  grantback  have  been 
liquidated;  and 

(c)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.048.  Basic  State  Grants  for 
Vocational  Education) 

Dated:  December  3, 1987. 
William ).  Bennett, 
Secretary  of  Education. 
[FR  Doc.  87-28191  Filed  12-8-87:  8:45  am) 

BrtLINO  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER  87-619-000  et  al.] 

Appalachian  Power  Company,  et  al.; 
Electric  Rate  and  Corporate 
Regulation  Filings 

December  3, 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Appalachian  Power  Company 

(Docket  No.  ER87-619-000) 

Take  notice  that  on  November  20, 
1987,  Appalachian  Power  Company 
(APCO)  tendered  for  Hling  pursuant  to 
Commission  letter  dated  October  22, 
1987,  additional  cost  data  as  further 
support  for  its  transmission  service 
agreement  with  the  Southeastern  Power 
Administration  (SEPA),  which 
agreement  was  submitted  for  filing 
under  cover  of  a  letter  dated  September 
4, 1987. 

APCO  further  states  that  a  copy  of  the 
additional  cost  support  for  its  September 
4, 1987  flling  has  been  provided  to  the 
Southeastern  Power  Administration,  all 
parties  of  record  in  Dockets  Nos.  ER87- 
105-001  and  ER87-105-001,  the  Virginia 
State  Corporation  Commission,  the 
Public  Service  Commission  of  West 
Virginia  and  the  Commission  Staff. 

Comment  date:  December  17, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  APS-Group-PJM  Group 
Interconnection  Agreement 

(Docket  No.  ER87-338-O001 
West  Penn  Power  Company 
Potomac  Edison  Company 
Monongahela  Power  Company  (APS 

Group) 
Public  Service  Electric  and  Gas 

Company 
Philadelphia  Electric  Company 
Pennsylvania  Power  &  Light  Company 
Baltimore  Gas  and  Electric  Company 
Jersey  Central  Power  &  Light  Company 
Metropolitan  Edison  Company 
Pennsylvania  Electric  Company 
Potomac  Electric  Power  Company 
Atlantic  City  Electric  Company 
Delmarva  Power  &  Light  Company  (PJM 

Group) 
Take  notice  that  on  November  25, 
1987,  the  Office  of  the  Pennsylvania- 
New  Jersey-Maryland  (PJM) 
Interconnection  tendered  for  filing,  on 
behalf  of  the  above  listed  parties  to  the 
APS-PJM  Agreement,  revised  PjM 
charges  for  Short  Term  Power  Services. 
The  parties  have  requested  the  same 


effective  date  of  August  31. 1987  for  the 
revised  PJM  charges  as  was  assigned  by 
the  Commission  to  the  revised  charges 
of  the  APS  Group  for  Short  Term  Power 
Services. 

Comment  date:  December  21, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  CEI-PJM  Group  Intnconnection 
Agreement 

(Docket  No.  ER87-389-OO0J 
Cleveland  Electric  Illuminating 

Company  (CEI) 
Public  Service  Electric  and  Gas 

Company 
Philadelphia  Electric  Company 
Pennsylvania  Power  &  Light  Company 
Baltimore  Gas  and  Electric  Company 
Jersey  Central  Power  &  Light  Company 
Metropolitan  Edison  Company 
Pennsylvania  Electric  Company 
Potomac  Electric  Power  Company 
Atlantic  City  Electric  Company 
Delmarva  Power  4  Light  Company  (PJM 

Group) 
Take  notice  that  on  November  25, 
1987,  the  Office  of  the  Pennsylvania- 
Jersey-Maryland  (PJM)  Interconnection 
tendered  for  filing,  on  behalf  of  the 
above  listed  parties  to  the  CEI-PJM 
Agreement,  revised  PJM  charges  for 
Short  Term  Power  service.  The  parties 
have  requested  the  same  effective  date 
of  August  31, 1987  for  the  revised  PJM 
charges  as  was  assigned  by  the 
Commission  to  the  revised  charges  of 
CEI  for  Short  Term  Power  services. 

Comment  date:  December  21, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Centel  Corporation 

(Docket  No.  ES88-20-000] 

Take  notice  that  on  November  27. 
1987.  Centel  Corporation  (Centel)  filed 
an  application  pursuant  to  Section  204  of 
the  Federal  Power  Act  seeking  authority 
to  extend  to  not  later  than  December  31, 
1990,  the  final  maturity  date  of  short- 
term  indebtedness  to  be  issued  not  later 
than  December  31, 1989,  in  an  aggregate 
principal  amount  at  any  one  time 
outstanding  of  $400  million. 

Comment  date:  December  21, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  &  Light  Company 

[Docket  No.  ER88-121-000] 

Take  notice  that  on  November  27, 
1987,  Florida  Power  &  Light  Company 
(FPL)  tendered  for  filing  a  document 
entitled  Amendment  Number  Thirteen  to 
Revised  Agreement  to  Provide  Specified 
Trans.mission  Service  Between  Florida 
Power  &  Light  Company  and  Lake 
Worth  Utilities  Authority  (Rate 
Schedule  FERC  No.  56 ). 


FPL  states  that  under  Amendment 
Number  Thirteen,  FPL  will  transmit 
power  and  energy  for  City  of  Lake 
Worth  as  is  required  in  the 
implementation  of  its  interchange 
agreement  with  the  Utility  Board  of  the 
City  of  Key  West.  Florida. 

FPL  Requests  that  waiver  of  §  35.3  of 
the  Commission's  Regulations  be 
granted  and  that  the  proposed 
Amendment  be  made  effective 
immediately. 

FPL  states  that  copies  of  the  t"iiing 
were  served  on  City  or  Lake  Worth. 

Comment  date:  December  21, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

6.  Holyoke  Water  Power  Company 
Holyoke  Power  and  Electric  Company 

(Docket  No.  ER84-574-004) 

Take  notice  that  on  November  20, 
1987,  Holyoke  Water  Power  Company 
and  Holyoke  Power  and  Electric 
Company  tendered  for  filing 
amendments  to  each  of  the  three  Mt. 
Tom  Contracts  previously  submitted 
with  the  Companies'  January  16 
compliance  filing,  revised  in  response  to 
the  Commission's  April  22, 1987 
deficiency  letter  and  October  21, 1987 
Order.  These  amendments  comply  with 
the  Initial  Decision  as  modified  and 
clarified  by  Opinion  No.  257,  and  are 
denominated  Amendment  No.  6. 

A  copy  of  this  filing  has  been  served 
on  all  customers  under  the  Mt.  Tom 
Power  Contracts,  as  well  as  all  persons 
on  the  official  service  list 

Comment  date:  December  17, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Idaho  Power  Company 

(Docket  No.  ER87-fl75-000j 

Take  notice  that  on  November  23, 
1987,  Idaho  Power  Company  (IPCo)  of 
Boise,  Idaho,  tendered  for  filing  an 
amendment  of  its  filing  regarding 
wholesale  rate  reductions  pursuant  to 
Order  No.  475,  Docket  No.  87-4-000  of 
the  Federal  Energy  Regulatory 
Commission. 

The  amendment  revises  the  rate 
reductions  IPCo  initially  filed  by 
including  state  income  taxes  where 
applicable  in  this  Composite  Income 
Taxes  Allowable  portion  of  the  formula 
specified  by  Order  No.  475. 

IPCo  states  that  it  has  served  copiss 
of  its  amended  filing  on  all  parties  who 
purchase  wholesale  service  or  firm 
transmission  service  from  IPCo. 

Comment  date:  December  17, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Kansas  Gas  and  Electric  Company 

[Docket  No  ERB8-120-000] 
Take  notice  that  on  November  27. 

1987,  Kansas  Gas  and  Electric  Company 
(Company)  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Service 
Tariff  Nos.  114, 115, 118. 117, 118. 119, 
120, 121, 123. 124,  and  125. 

Kansas  Gas  and  Electric  Company 
states  that  the  filing  is  Full 
Requirements  Service  which  provides 
firm  electric  power  and  accompanying 
energy  to  the  following  cities:  Aicadia. 
Arma,  Blue  Mound,  Bronson,  Elsmore. 
Haven,  La  Harpe,  Mindenmines,  Moran, 
Mount  Hope,  Mulberry  and  Savonburg. 

This  filing  is  necessary  because  the 
present  contract  between  the  Company 
and  the  above  cities  terminates  on 
February  1. 1988  for  all  cities  except 
Arma  which  terminates  on  February  2, 

1988.  This  filing  constitutes  a  vehicle 
whereby  continuity  of  service  can  be 
maintained. 

Copies  of  the  filing  were  served  upon 
the  above  cities  and  the  Utilities 
Division  of  the  State  Corporation 
Commission  of  Kansas. 

Comment  date:  December  21. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Niagara  Mohawk  Power  Corporation 

(Docket  No  ER87-75-003] 

Take  notice  that  on  November  24, 
1987,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk) 
tendered  for  filing  pursuant  to 
Commission  Order  dated  September  25, 
1987  its  Refund  Compliance  Report. 
Niagara  Mohawk  states  that  the  refund 
(principal  and  interest)  of  $125,501.07 
was  tendered  to  its  customers  on 
November  6, 1987. 

Comment  date:  December  17, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER86-504-004J 

Take  notice  that  on  November  27, 
1987,  Permsylvania  Power  h  Light 
Company  (PP&L)  tendered  for  filing  its 
compliance  refund  report  pursuant  to 
the  Commission's  order  issued  October 
16. 1987.  In  addition,  PP&L  states  there  is 
a  summary  for  the  total  refund  period, 
and  detailed  sheets  showing  the 
monthly  revenues  under  the  Power 
Supply  Agreement,  and  Under  the 
.Settlement  Agreement,  the  monthly 
r.jvenue  refund  and  the  monthly  interest 
computation. 

A  copy  of  the  compliance  report  has 
been  furnished  to  UGI  Corporation  and 
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the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  21, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southetn  CtMnpany  Services,  Inc. 

(Docket  No.  ER88-117-000J 

Take  notice  that  on  November  24, 
1987,  Southern  Company  Services,  Inc. 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company  and  Mississippi  Power     . 
Company  (Southern  Companies)      I 
tendered  for  filing  Amendment  No.  2  to 
the  Amended  and  Restated  Unit  Power 
Sales  Agreement  dated  May  19, 1982.  as 
amended  on  August  30, 1984,  between 
Southern  Companies  and  Jacksonville 
Electric  Authority.  The  amendment 
would  reduce  from  16.0%  to  13.75%  the 
return  on  common  equity  component  of 
the  formula  rates  governing  transactions 
under  that  Agreement.  It  adds 
provisions  for  the  pajmient  of  interest  on 
the  true  up  of  transmission  charges  to 
include  certain  additional  components. 
Finally,  Amendment  No.  2  contains  a 
revised  definition  of  fixed  and  variable 
expenses,  which  revision  would  become 
effective  at  a  mutually  agreeable  future 
time. 

Comment  date:  December  17, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

12.  Union  Light,  Heat  and  Power 
Company 

(Docket  No.  ER88-118-000] 

Take  notice  that  on  November  24 
1987,  Union  Light  Heat  and  Power 
Company  (Union  Light)  tendered  for 
filing  proposed  changes  in  its  FERC 
Electric  Tariff.  Original  Volume  No.  1, 
which  cancel  and  supersede  the  rate 
schedules  in  said  tariff.  The  proposed 
changes  would  decrease  revenues  from 
jurisdictional  sales  and  service  by 
approximately  $61,000.  This  change  in 
rate  schedule  is  proposed  to  become 
effective  July  1, 1987. 

The  reasons  stated  by  Union  Light  for 
the  change  in  rate  schedule  are: 

(1)  To  reflect  the  reduction  in  the 
Federal  corporate  income  tax  rate 
through  the  application  for  the  fomula 
methodology  set  forth  in  §  35.27(c)(1). 

(2)  To  reflect  the  decrease  in  Union 
Light's  purchased  power  costs  from  its 
principal  energy  supplier,  the  Cincinnati 
Gas  &  Electric  Company  (CG&E)  as  a 
result  of  CG&G's  August  7, 1987  filing  for 
a  rate  reduction  in  Docket  No.  ER87- 
580-000  as  supplemented  by  CG&G  on 
October  19, 1987. 

Copies  of  the  filing  were  served  upon 
the  City  of  Williamstown,  Kentucky  and 
the  Kentucky  Public  Service 
Commission. 


Comment  date:  December  21, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Utah  Power  ft  Light  Company 

(Docket  No.  ER88-119-000J 

Take  notice  that  on  November  25, 
1987,  Utah  Power  &  Light  Company 
tendered  for  filing  proposed  changes  in 
its  FERC  Electric  Tariff,  Fourth  Revised 
Volimie  No.  1.  The  proposed  changes 
would  decrease  revenues  from 
jurisdictional  sales  and  service  by 
approximately  $1.4  million. 

The  decrease  is  being  filed  to  refiect 
the  decrease  in  the  Federal  corporate 
tax  rate  and  is  proposed  to  make 
effective  retroactively  on  July  1, 1987. 

Copies  of  the  filing  were  served  upon 
Utah's  jurisdictional  customers  and  the 
state  regulatory  commissions  of 
Arizona.  California,  Colorado,  Idaho, 
Nevada  and  Utah. 

Comment  date:  December  21, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  VEPCo-PJM  Group 

(Docket  No.  ERB7-348-000] 

Virginia  Electric  and  Power  Company 

(VEPCo) 
Public  Service  Electric  and  Gas 

Company 
Philadelphia  Electric  Company 
Pennsylvania  Power  ft  Light  Company 
Baltimore  Gas  and  Electric  Company 
Jersey  Central  Power  &  Light  Company 
Metropolitan  Edison  Company 
Pennsylavnia  Electric  Company 
Potomac  Electric  Power  Company 
Atlantic  City  Electric  Company 
Delmar\'a  Power  &  Light  Company  (PJM 

Group) 
Take  notice  that  on  November  25, 
1987,  the  Office  of  the  Pennsylvania- 
New  Jersey-Maryland  (PJM) 
Interconnection  tendered  for  filing,  on 
behalf  of  the  above  listed  parties  to  the 
VEPCo-PJM  Agreement,  revised  PJM 
charges  for  Short  Term  Power  services. 
The  parties  have  requested  the  same 
effective  date  of  August  31, 1987  for  the 
revised  PJM  charges  as  was  assigned  by 
the  Commission  to  the  revised  charges 
of  VEPCo  for  Short  Term  Power 
services. 

Comment  date:  December  21, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
(PR  Doc.  87-28229  Filed  12-8-87;  8:45  am] 

MLUNG  CODE  S717-01-M 


[Docket  No.  G-18236-002  et  ■!.] 

Cities  Service  Oil  and  Gas  Corporation 
et  al.;  Applications  for  Certificates, 
Abandonment  of  Service  and  Petitions 
To  Amend  Certificates  * 

December  4, 1987 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  petitions  which  are  on 
file  with  the  Conunission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
December  22, 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  AU 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commision's  rules. 

Under  ♦he  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


Docket  No.  and  date 
filed 


G-18236-002,  D.  Nov. 
23.  1987. 

CI68- 152-000,  F.  Nov. 
25.  1987. 


CI64- 145 1-000.  D,  Nov. 
23.  1987. 

G-4579-049,  F.  Nov. 

23,  1987. 
CI88-1 48-000  (G- 

2978).  B.  Nov.  24. 

1987. 
C162-1251-011.D,  Nov. 

23.  1987. 

CI88-142-000,  F.Nov. 

23,  1387. 

CI88-1 47-000,  B,  Nov. 

24,  1987. 

0188-153-000  (CI76- 
260),  B,  Nov.  23. 
1987. 

G-1 2908-000,  D,  Nov. 
23,  1987. 

CI86-1 49-000,  F.  Nov. 

25,  1987. 

G-11034-001.  D.Nov. 
30,  1987. 


Applicant 


Cities  Service  Oil  &  Gas  Corp.,  P.O. 
Box  300,  Tulsa,  Okla.  74102. 

do 

do „ 

do. '. 

Sun  Expkxation  &  Productkin  Co., 
P.O.  Box  2880.  Dallas.  Texas 
75221-2880. 

do 


Exxon  Corporation.  P.O.  Box  2180, 
Houston.  Texas  77252-2180. 

Heritage  Energy  Corporation.  3135 
Franklin  Avenue,  Waco,  Texas 
76710. 

Catiot  Petroleum  Corporation 


Union  Oil  Company  of  California,  P.O. 

Box    7600.     Los    Angeles,     Calif. 

90051. 
Conoco  Inc..  P.O.  Box  2197.  Houston. 

Texas  77252. 

ARCO  Oil  and  Gas  Company.  Division 
of  Atlar»tic  Richfield  Company.  P.O. 
Box  2819,  Dallas.  Texas  75221. 


Purchaser  and  location 


Transwestern  Pipeline  Company,  NW/ 
4  NE/4  Sec.  19-21N-25W,  Ellis 
County.  Oklahorra. 

Cokxado  Interstate  Gas  Company, 
Miller  Q  Unit,  Sec.  29-33S-42W. 
Greenwood  Field,  (below  base  of 
Morrow  Formation),  Morton  County. 
Kansas. 

El  Paso  Natural  Gas  Company.  N.'2 
SE/4  Sec.  45,  BIk.  A.  G,  &  MMB,  & 
A  Survey.  Winkler  County,  1  exas. 

Trunkline  Gas  Company.  Columbus 
Field  Unit.  Cokjrado  County.  Texas. 

El  Paso  Natural  Gas  Company,  Calvin- 
Dean  Field.  Reagan  County,  Texas. 

Arkia  Energy  Resources,  a  division  of 
ArKla.  Inc..  Red  Oak.  et  al.  Fiekl. 
Latimer  et  al.  County,  Oklahoma. 

Natural  Gas  Pipeline  Company  of 
America,  Camnck  Field,  Beaver  and 
Texas  Counties,  Oklahoma. 

Natural  Gas  Pipeline  Company  of 
America,  Penn-Grifftth  Field,  Rusk 
County,  Texas. 

Texas  Eastern  Transmission  Corpora- 
tion, West  Cameron  Area.  South 
Addition,  Block  543  Field,  Offshore 
Louisiana. 

ANR  Pipeline  Company,  Laverrie 
Field.  Harper  County.  Oklahoma. 

Transcontinental  Gas  Pipe  Line  Corp.. 
E/2  Eugene  Island  Block  116,  Off- 
shore Louisiana. 

Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc..  East  Cam- 
eron Block  49.  Offshore  Louisiana. 


Price  per  Mcf 


(*)■ 

(*) 
(*) 

(•)■ 


(*°). 


(") 


C^). 


Pressure 
base 


'  By  Assignment  of  Oil  and  Gas  Leases  and  Bill  of  Sale  executed  5-27-87.  effective  4-1-87,  Cities  Service  sold  all  of  its  wells  and  assigned 
its  interest  in  the  oil  and  gas  leases  50%  to  Weatlake  Producing  Company  Profit  Sharing  Plan  and  50%  to  Orion  Natural  Resources  Corporation. 


^  Effective  12-1-86.  Cities  Sen/ice  acquired  25%  working  interest  from  Champlin  Petroleum  Company. 
=•  By  Assignment  effective  10-1-86,  Cities  Service  assigned  its  interest  in  certain  acreage  to  Fir 
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gned  its  interest  in  certain  acreage  to  Fina  Oil  and  Chemk;al  Company. 
<  By  Assignment  effective  4-1-86,  Cities  Service  acquired  Mobil  Producing  Texas  &  New  Mexico,  Inc.'s  10.5455%  interest  in  Tracts,  8,  9,  10. 
12. 13,  16,  17.  18  and  19,  Columbus  Field  Unit,  Colorado  County,  Texas 

•  By  Assignment  effective  10-1-87.  Sun  sold  the  property  to  Autry  C.  Stephens. 

•  Effective  12-1-83,  Sun  assigned  its  interest  in  Property  No.  444428,  Darby  Subdivision,  to  Amoco  Production  Company. 

'  By  Assignment  dated  2-27-87  and  effective  1-1-87,  Exxon  acquired  certain  acreage  from  ARCO  Oil  and  Gas  Company,  Division  of  Atlantk: 
Richfield  Company. 

•  Lone  Star  Gathering  Company  filed  an  application  to  abandon  a  portion  of  the  transportation  sen/ice  and  related  facilities  for  Natural 
(Docket  No.  CP87-21 6-000)  through  which  this  gas  is  cunently  flowing.  As  a  result.  Seller  has  negotiated  with  a  third  party  for  purchase  of  this 
gas  into  the  intrastate  market  thereby  requiring  abandonment.  Seller  has  also  entered  into  an  agreement  to  terminate  the  Gas  Purchase 
Agreement  dated  6-1-83  with  Natural. 

•  Economic  quantities  of  gas  from  the  lands  and  leaseholds  can  no  longer  be  produced,  compressed  and  delivered  to  buyer  consistent  with 
good  operating  practice.  Ail  wells  have  been  plugged  and  abandoned. 

'<•  Effective  9-1-87,  Union  Oil  Company  of  California  assigned  a  certain  lease  under  Docket  No.  G-1 2908  to  Vance  Production  Company. 
"  Effective  12-3-86,  Conoco  Inc.  acquired  a  portion  of  the  interest  previously  held  by  Oriando-SOl  Partnership  and  Pennzofl  Oil  Company. 
•*  By  Assignment  effective  6-1-87,  ARCO  assigned  its  interest  in  certain  acreage  to  Koch  Exploration  Company. 

Filing  Code:  A— Initial  Service;  B— Abandonment;  C— Amendment  to  add  acreage;  D— Amendment  to  delete  acreage;  E— Total  Succession; 
F— Partial  Succession. 

[FR  Doc.  87-28230  Filed  12-8-87;  8:45  am) 
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(Docket  No.  TA88- 1-48-001 J 


ANR  Pipeline  Co^  PGA  Rate  Change 
FiRng 

December  4. 1987 

Take  notice  that  on  November  25. 
1987.  ANR  Pipeline  Company  ("ANR"). 
pursuant  to  Section  15  of  the  General 
Terms  and  Conditions  of  its  F.E.R.C.  Gas 
Tariff,  Original  Volume  No.  1.  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
the  following  tariff  sheet: 

Substitute  Alternate  Fourteenth  Revised 
Sheet  No.  18 


The  purpose  of  this  filing  is  to  reflect 
specific  changes  ordered  by  the 
Commission  relative  to  Canadian  gas 
costs. 

The  Commission's  October  29, 1^87 
Letter  Order  required  ANTR  to  file 
revised  rates  to  reflect  the  proper 
Modified  Fixed  Variable  ( "MFV") 
classification  of  Canadian  gas  costs.  In 
this  regard.  ANR  is  filing  revised  rates 
which  classify  Canadian  demand  costs 
to  both  the  D-1  and  D-2  demand  cost 
components.  In  order  to  accomplish  this. 
ANR  has  used,  as  required  by  the 
Commission,  "the  ratio  of  the  fixed  costs 
in  the  three  MFV  cost  categories — D-1 
demand,  D-2  demand,  and  commodity — 
associated  with  its  fixed  transmission 
cost  of  service  to  classify  its  Canadian 
gas  costs  to  the  corresponding  three 
MFV  components."  Substitute  Alternate 
Fourteenth  Revised  Sheet  No.  18  is  to  be 
effective  November  1, 1987. 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Conmiission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
11, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Acting  Secretary 

(FR  Doc.  87-28231  Filed  12-8-87;  8:45  am) 

BtLUNG  CODC  S717-01-M 

Docket  No.  RP88-31-000] 

Carnegie  Natural  Gas  Company; 
Proposed  Changes  In  FERC  Gas  Tariff 

December  4. 1987 

Take  notice  that  on  November  20, 
1987,  Carnegie  Natural  Gas  Company 
("Carnegie")  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  tariff  sheets: 

Fourth  Revised  Sheet  No.  47 
Fourth  Revised  Sheet  No.  48 

The  proposed  effective  date  of  these 
tariff  sheets  is  November  1, 1987. 
Carnegie  states  that  the  purpose  of  these 
tariff  sheets  is  to  reduce  Carnegie's 
LVWS  and  LVIS  rates  to  reflect  the 
decrease  in  the  Federal  corporate 
income  tax  rate  pursuant  to  the  Tax 
Reform  Act  of  1986.  Carnegie  has 
requested  that  the  Commission  waive  its 
regulations  to  the  extent  necessary  to 
permit  Carnegie  to  use  an  abbreviated 
filing  procedure  and  a  rate  reduction 
formula  which  are  consistent  with 
voluntary  rate  reduction  filing 
requirements  established  by  the 
Commission  for  electric  utilities  in 
Order  No.  475.  52  FR  24987  (July  2. 1987). 
Carnegie  has  also  requested  that  the 
hearing  issues  be  limited  consistent  with 
Order  No.  475. 

Carnegie  states  that  its  filing  was 
served  on  each  of  its  customers  and 
affected  state  commissions  pursuant  to 
§  154.16(b)  of  the  Commission's 
Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, - 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
11, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  87-28232  Filed  12-8-87:  8:45  am) 

eiLUNG  CODE  6717-01-M 


[Docket  No.  TA88-2-37-000] 

Northwest  Pipeline  Corp.;  Change  in 
FERC  Gas  Tariff 

December  4, 1987. 

Take  notice  that  on  November  23, 
1987,  Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  filing,  to  be 
part  of  its  FERC  Gas  Tariff,  the 
following  tariff  sheets: 

First  Revised  Volume  No.  1 
Thirty-Eighth  Revised  Sheet  No.  10 

Original  Volume  No.  1-A 
Thirteenth  Revised  Sheet  No.  201 

Original  Volume  No.  2 
Third  Revised  Sheet  No.  2.4 

On  September  29, 1987,  the  Federal 
Energy  Regulatory  Commission  issued 
Opinion  No.  283  at  Docket  No.  RP87-71- 
000  approving  the  Gas  Research 
Institute's  ("GRI")  1988  research  and 
development  program.  This  action 
decreased  GRI's  funding  unit  from  1.52 
cents  per  Mcf  to  1.51  cents  per  Mcf 
effective  January  1, 1988.  Such  funding 
unit  equates  to  .149  cents  per  therm 
based  on  Northwest's  system  average 
Btu  content  of  1011  Btu  per  cubic  fool  of 
gas. 

Northwest  states  that  the  tariff  sheets 
listed  above  are  filed  for  the  purpose  of 
changing  the  stated  GRI  charge. 
Northwest  has  requested  an  effective 
date  of  January  1, 1988  for  all  tendered 
tariff  sheets. 

A  copy  of  this  filing  has  been  mailed 
to  all  jurisdictional  sales  customers  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  11, 1987.  Protests  will 


UMI 


be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  Commission 
end  are  available  for  public  inspection. 
Lois  0.  Cashell, 
Acting  Secretary. 
(FR  Doc.  87-28233  Filed  12-*-67;  8:45  am] 

BiLUNO  COOC  triT-OI-M 

(Docket  Na  CP88-89-000] 

Tarpon  Transmission  Co.;  Application 

December  4, 1987 

Take  notice  that  on  November  23, 
1987,  Tarpon  Transmission  Company 
(Tarpon),  300  Crescent  Center,  Suite 
1320,  Dallas,  Texas  75201  filed  in  Docket 
No.  CP8&-8»-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  and  §  284.221  of  the 
Commission's  Regulations  for  a 
temporary  and  permanent  blanket 
certificate  of  pubUc  convenience  and 
necessity,  authorizing  the  transportation 
of  natural  gas.  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

"Tarpon  states  the  authorization  it 
seeks  in  its  certificate  application  is 
necessary  for  Tarpon  to  implement  its 
open  access  transportation  program  in 
accordance  with  the  Commission's 
Order  Nos.  436  and  500  as  it  would 
permit  Tarpon  to  perform  transportation 
on  behalf  of  interstate  pipelines  and 
other  customers  not  eligible  for 
transportation  services  under  Section 
311  of  the  Natural  Gas  Policy  Act  of 
1978.  Tarpon  further  states  that  the 
requested  transportation  authorization 
is  needed  because  several  prospective 
shippers  operating  in  the  Outer 
Continental  Shelf,  Offshore  Louisiana 
have  recently  claimed  an  urgent  need 
for  such  service.  Without  transportation 
authorization,  some  shippers  may  be 
shut-in  while  others  need  Tarpon  to  gain 
access  to  onshore  markets,  particularly 
during  the  upcoming  winter  season  it  is 
indicated.  As  a  result.  Tarpon  states  it 
has  decided  to  offer  open  access,  non> 
discriminatory  transportation  on  its 
system  to  the  extent  capacity  is 
available. 

Concurrently  with  its  certificate 
application  herein,  Tarpon  states  that  it 
has  tendered  for  filing  in  Docket  No. 
RP88-29-000  revised  tariff  sheets 
designed  to  establish  new  rate 
schedules,  designated  FTS  and  ITS. 
service  agreements,  and  operating  terms 
and  conditions  in  order  to  provide  new 


firm  and  intemiptible  transportation 
service  pursuant  to  Section  311  of  the 
Natural  Gas  Policy  Act  of  1978.  Tarpon 
states  that  the  services  proposed  to  be 
performed  under  the  authorization 
requested  in  its  application  herein 
would  be  provided  under  the  firm  and 
interruptible  transportation  rate 
schedules  filed  in  Docket  No.  RP8»-29- 
000.  Tarpon  states  that  it  would  comply 
with  the  conditions  in  paragraph  (c)  of 
S  284.221  of  the  Commission's 
Regulations,  which  paragraph  refers  to 
Subpart  A  of  Part  284  of  the 
Commission's  Regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  18, 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20428.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rule  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  the  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hering  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Tarpon  to  appear  or  be 
represented  at  the  hearing. 
Lola  D.  CasheU. 
Acting  Secretary. 

[FR  Doc.  87-28234  Filed  12-8-87;  8:45  am] 
WLUNO  COOC  t717-0MI 


(Docket  No.  CP88-6S-000] 

Tennessee  Gas  Pipeline  Company,  a 
Dhflsion  of  Tenneco,  Inc.;  Request 
Under  Blanket  Authorization 

December  4. 1987 

Take  notice  that  on  November  19, 
1987,  Tennessee  Gas  Pipeline  Company, 
a  Division  of  Tenneco,  Inc.  (Tennessee). 
P.O.  Box  2511.  Houston,  Texas  77252, 
filed  in  Docket  No.  CP88-65-000  a 
request  pursuant  to  section  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
an  interruptible  basis  for  Loutex  Energy. 
Inc.  (Loutex),  a  producer  of  natural  gas, 
under  the  certificate  issued  in  Docket 
No.  CP87-115-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  transport  up  to 
53,295  dt  of  gas  per  day  and  1,086,970  dt 
of  gas  on  an  annual  basis  for  Loutex.  It 
is  stated  that  Tennessee  would  receive 
gas  at  various  receipt  points  in 
Louisiana,  both  onshore  and  offshore, 
and  would  deliver  equivalent  volumes  at 
existing  interconnections  with  Texas 
Gas  Transmission  Corporation  in 
Acadia  Parish,  Louisiana,  and  with 
Transcontinental  Gas  Pipe  Line 
Corporation  in  Jasper  County, 
Mississippi.  It  is  explained  that 
Termessee  filed  an  initial  report 
November  4, 1987,  in  Docket  No.  ST8ft- 
577-000,  reporting  that  the  service 
commenced  October  1, 1987,  under  the 
automatic  authorization  provisions  of 
§  284.223(a)  of  the  Natural  Gas  Policy 
Act.  It  is  asserted  that  no  construction  of 
facilities  would  be  required  to  effect  the 
transportation  service.  Tennessee 
proposes  to  charge  Loutex  the 
interruptible  transportation  rate 
specified  in  Tennessee's  Rate  Schedule 
I*?.  It  is  explained  that  the  transportation 
service  would  have  a  primary  term  of  2 
years,  with  month-to-month  extension 
thereafter. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
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within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loia  D.  Cashell, 
Acting  Secretary. 

[FR  Doc  S7-28235  Filed  12-8-B7:  &45  am] 
WUMO  COOE  e7i7-oi-a 


[Docket  Na  TAt»-2-43-0M] 

WiMams  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Goa  Tariff 

December  4. 1967. 

Take  notice  that  Williams  Natural 
Cas  Company  (WNG)  on  November  24. 
1987,  tendered  for  filing  Fourth  Revised 
Sheet  No.  6  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1.  WNG  states  that 
pursuant  to  Article  23  of  the  General 
Terms  and  Conditions  of  such  Tariff,  it 
proposes  to  decrease  its  rates  effective 
January  1, 1988  to  reflect  a  decrease  in 
the  GRl  funding  unit  from  1.52<  to  1.51« 
for  the  year  1988  as  approved  by  the 
Commission's  Opinion  No.  283  issued 
September  29. 1987. 

WNG  states  that  copies  of  its  filing 
were  served  on  ail  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Ejiergy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  S§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisIXCasb^ 
Acting  Secretary. 
|FR  Doc.  87-28236  Filed  12-B-87:  8:45  am] 

MUJNS  COM  C717-01-M 


Anadaftio  Trading  Co.;  Appication 
(Doelwt  No.  0188-145-0001 

Decemtjer  3. 1987. 

» Take  notice  thai  on  November  24. 
1987.  Anadarko  Trading  Company 
( 'ATC")  of  P.O.  Box  1330,  Houston. 
Texas  77251-1330,  filed  an  application 


pursuant  to  sections  4  and  7  of  the 
Natural  Gas  Act  (NGA)  15  U.S.C.  717c 
and  717f,  and  the  Federal  Energy 
Regulatory  Commission's  regulations 
thereunder  for  a  Blanket  Certificate  of 
Public  Convenience  and  Necessity 
authorizing  (a)  sales  by  ATC  of  natural 
gas  subject  to  the  Conunission's 
jurisdiction  imder  the  NGA  for  resale  in 
interstate  commerce;  (b)  sales  by  others 
to  ATC  of  such  gas  for  resale  in 
interstate  commerce;  and  (c)  pregranted 
abandonment  of  all  sales  for  resale 
authorized  pursuant  to  the  blanket 
certificate  requested.  ATC  is  seeking 
such  authorization  for  gas  previously 
certificated  and  abandoned  and  gas 
never  previously  sold  in  interstate 
commerce  but  which  if  sold  would 
require  a  certificate.  ATC  does  not 
request  any  term  hmitation  to  the 
requested  authorization. 

ATC  also  requests  waiver  of  the 
Regulations  under  the  NGA  with  respect 
tc  the  establishment  and  maintenance  of 
rate  schedules  under  Part  154  of  the 
Commission's  regulations,  waiver  of  the 
requirements  of  §  154.94(h)  and  (k) 
concerning  the  necessity  to  file  a 
blanket  affidavit  in  order  to  qualify  for 
automatic  collection  of  applicable 
monthly  adjustments  and  any  applicable 
allowances  under  section  110  of  the 
NGPA  and  waiver  of  the  NGA,  the 
Natural  Gas  Policy  Act  (NGPA)  and  the 
Commission's  regulations  to  the  extent 
necessary  for  ATC  to  carry  out  the 
authorization  requested. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appUcation  should  on  or  before 
December  21, 1987.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20428.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  §§  385.211.  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-28150  Filed  12-8-87;  8:45  am] 

BILUNG  CODE  (717-01-M 


[Docket  Nol  TA8S-1-21-00OI 

Columbia  Ga*  Tranamlssion  Corp^ 
Propoaed  Ctiangea  in  FERC  Gaa  Tariff 

December  3, 1987. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  [Columbia) 
on  November  25. 1987,  tendered  for 
filing  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff.  Original  Volume 
No.  1,  with  the  proposed  effective  date 
of  January  1. 1988: 
One  hundred  and  twenty-first  Revised 

Sheet  No.  16 
Twelfth  Revised  Sheet  No.  16A2 

Columbia  states  that  the 
aforementioned  tariff  sheets  are  being 
filed  to  reflect  a  decrease  in  the  Gas 
Research  Institute  (GRl)  funding  unit 
from  1.52<  per  Mcf  to  l.Slf  per  Mcf  as 
authorized  by  Opinion  No.  283  issued  by 
the  Federal  Energy  Regulatory 
Commission  (Commission)  on 
September  29. 1987.  in  Docket  No.  RP87- 
71-000.  Ordering  Paragraph  (Bj  of  such 
Opinion  approves  the  GRl  funding 
requirement  for  the  year  1988  and 
provides  that  members  of  GRl  shall 
collect  from  their  applicable  customers  a 
general  R4D  funding  unit  of  1.5K  per 
Mcf  (1.45t  per  Dth  for  Columbia's  billing 
basis)  during  1988  for  pajTnent  to  GRl. 

Copies  of  this  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  l>e  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street  NE..  Washington.  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
10. 1967.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
A  cting  Secretary. 
[FR  Doc.  87-28151  Filed  12-8-87;  8:45  am] 

MLUNG  COOE  •717mi-M 


[Docket  Na  ID-2319-000] 
William  F.  Connell;  FIHng 

December  3. 1987. 

Take  notice  that  on  November  23. 
1987.  William  F.  Connell  filed  an 


application  pursuant  to  S  45.3  of  the 
Commission's  regulations  for 
Commission  authorization  to  hold 
concurrently  the  following  positions: 


Position 


Director..-. 
Pietident.. 


Chairman  S  Chief 
Executive 
Officer. 


Name  of 
ooiporalion 


Boston  Edison 

Company. 
Connelt  industnes, 

Ifu:. 

Connelt  Umited 
Partnership. 


Classification 


Public  Utility. 

Prir)cipal  Owner  of 
Connell  Lmiled 


Supptarof 
Eledncal 
Equipment 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
17, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
^t  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  87-28152  Filed  12-8-87;  a-45  am) 

BILLING  COOE  Srir-OI-M 


[Docket  Na  RP87-87-028] 

Granite  State  Qas  Transmission,  Inc^ 
Changes  in  Rates  and  Tariff  Provisions 

December  3. 1987. 

Take  notice  that  on  November  27, 
1987.  Granite  State  Gas  Transmission. 
Inc.  (Granite  State).  120  Royall  Street, 
Canton.  Massachusetts  02021.  tendered 
for  filing  with  the  Commission  the 
following  revised  tariff  sheets  in  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1  and  Original  Volume  No.  2 
proposing  changes  in  rates  and  other 
tariff  provisions  for  effectiveness  on 
November  27. 1987: 

First  Revised  Volume  No.  1 

Substitute  Twenty-First  Revised  Sheet 

No.  7 
Substitute  First  Revised  Sheet  No.  2 
Substitute  First  Revised  Sheet  No.  3 
Substitute  Original  Sheet  No.  3-A 
Substitute  Original  Sheet  No.  3-B 
Substitute  Second  Revised  Sheet  No.  14 
Substitute  Second  Revised  Sheet  No.  51 
Substitute  Fifdi  Revised  Sheet  No.  68 
Substitute  Fourdi  Revised  Sheet  No.  70 
Second  Revised  Sheet  No.  7a-A 


Substitute  Third  Revised  Sheet  No.  71 
Second  Revised  Sheet  No.  71-A 
Substitute  Third  Revised  Sheet  No.  72 
Substitute  Fourth  Revised  Sheet  No.  75 
Substitute  Second  Revised  Sheet  No. 

75-A 
Substitute  First  Revised  Sheet  No.  75-B 
Substitute  First  Revised  Sheet  No.  116 

Original  Volume  No.  2 

Substitute  Eighth  Revised  Sheet  No.  27 
Substitute  First  Revised  Sheet  No.  31 

According  to  Granite  State,  it  filed 
revised  rates  and  tariff  changes  on 
August  20. 1987  m  this  proceeding  to 
reflect  the  increased  cost  of  service  for 
the  expanded  operations  authorized  by 
the  Commission  in  the  certificate  of 
public  convenience  and  necessity  and 
the  hmited-term  certificate  issued 
August  4. 1987  in  Docket  No.  CP87-3»- 
000  for  the  Portland  Gas  Pipeline 
Project.  Granite  State  further  states  that 
on  September  18, 1987.  the  Commission 
issued  an  order  in  this  proceeding 
accepting  the  filing  and  permitting  it  to 
become  effective,  subject  to  refund  and 
other  conditions,  on  the  earlier  of  the 
date  that  operations  commenced  with 
the  Portland  Gas  Pipeline  Project  or 
February  21. 1988. 

According  to  Granite  State,  the 
conversion  of  the  leased  18-inch  oil 
pipeline  to  natural  gas  service  has  been 
completed,  the  acquisition  of  an  8-inch 
pipeline  from  Northern  Utilities.  Inc.  has 
been  accomplished  and  the  construction 
of  the  other  facilities  authorized  in  the 
order  in  Docket  No.  CP87-39-000  has 
been  completed  so  that  as  of  November 
27, 1987,  Granite  State  has  placed  the 
authorized  facilities  in  service  and 
initiated  the  importation  of  natural  gas 
from  Canada  from  Shell  Canada 
Limited.  Granite  State  further  states 
that  concurrent  with  this  filing,  it  has 
filed  a  motion  with  the  Commission 
pursuant  to  section  4(e)  of  the  Natural 
Gas  Act  and  S  154.67  of  tiie 
Commission's  Regulations  to  make  the 
revised  rates  and  tariff  provisions 
effective  November  27. 1987.  subject  to 
refund.  It  is  stated  that  the  revised  rates 
and  other  tariff  provisions  filed  in  this 
proceeding  comply  with  the  conditions 
in  the  Commission's  September  18, 1987 
order  accepting  the  filing. 

Granite  State  further  states  that 
copies  of  its  filing  were  served  upon  its 
customers.  Bay  State  Gas  Company  and 
Northern  Utilities.  Inc.,  the  interveners 
in  this  proceeding  and  the  regulatory 
commissions  of  the  States  of  Maine. 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 


DC  20426.  in  accordance  with  scc'lons 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214.)  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  10. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
liOis  D.  Cashell. 

Acting  Secretary.  , 

|FR  Doc.  87-28153  Filed  12-8-87;  8:45  am] 

BtLUNG  COOE  •717-01-4I 


I  Docket  No.  RP86-99-O0S] 

Granite  State  Gas  Transmission,  inc.; 
Proposed  Cttanges  In  Rates  and  Tariff 
Provisions 

Decpmber  3, 1987. 

Take  notice  that  on  November  25. 
1987.  Granite  State  Gas  Transmission, 
Inc.  (Granite  State).  120  Royall  Sti«et 
Canton,  Massachusetts  02021.  tendered 
for  filing  with  the  Commission  the 
revised  tariff  sheets  hsted  below  in  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1  and  Original  Volimie  No.  2, 
containing  changes  in  rates  and  other 
tariff  provisions  for  effectiveness  on 
November  15, 1987: 
Fourth  Substitute  TH'entieth  Revised 

Sheet  No.  7 
Substitute  First  Revised  Sheet  No.  14 
Second  Substitute  Fourth  Revised  Sheet 

No.  68 
Fourth  Substitute  Third  Revised  Sheet 

No.  70 
First  Revised  Sheet  No.  70-A 
Fourth  Substitute  Second  Revised  Sheet 

No.  71 
First  Revised  Sheet  No.  71-A 
Fourth  Substihite  Third  Revised  Sheet 

No.  75 
Fourth  Substitute  First  Revised  Sheet 

No.  75-A 
Third  Substitute  Original  Sheet  No.  75-B 
Second  Substitute  First  Revised  Sheet 

No.  82 
Substitute  Second  Revised  Sheet  No.  112 
Third  Substitute  Original  Sheet  No.  116 

Granite  State  states  that  its  proposed 
rates  are  applicable  to  wholesale  sales 
to  its  two  affiliated  distributor  company 
customers:  Bay  State  Gas  Company  (Bay 
State)  and  Northern  Utilities.  Inc. 
(Northern  Utilities). 

According  to  Granite  State,  the  filing 
is  made  to  comply  with  the  provisions  of 
a  rate  setUement  in  Docket  No.  RP86- 


Federal  Reyster  /  Vol.  52.  No.  236  /  Wednesday.  December  9.  1987  /  Noticeg 


Federal  Regater  /  Vol.  52.  Na  236  /  Wednesday.  December  9.  1987  /  NoHces 46651 


irges 


99-000.  approved  by  the  Commission  on 
Mardi  30. 1967  (38  FERC  1161.327).  It  is 
stated  that  the  settlement  provided  for 
an  adjustment  to  the  settlement  Base 
Tariff  rates  and  annual  overrun  charges 
on  November  1, 1987  to  reflect 
additional  sales  to  its  customers 
following  the  receipt  of  an  incremental 
supply  purchased  from  Tennessee  Gas 
Pipeline  Company,  a  Division  of 
Tenneco  bic  authorized  in  the 
Incremental  Gas  Service  (INGS) 
authorized  in  Docket  No.  CP86-251-000. 
Granite  State  further  states  that  the 
INGS  incremental  volumes  were 
received  flrst  on  November  15. 1987,  the 
proposed  effective  date  of  its  filing. 

According  to  Granite  State,  the 
revised  rates  on  Fourth  Substitute 
Twentieth  Revised  Sheet  No.  7  reflect  its 
current  gas  costs  as  of  November  15. 
1987.  It  is  said  that  the  effect  of  the 
combination  of  the  settlement 
adiustments  and  the  purchased  gas 
costs  adjustments  result  in  an  annual 
increase  in  the  gas  costs  in  the  rates  for 
sales  to  Bay  State  of  $3,573,500  and  an 
annua)  increase  in  the  gas  costs  in  the 
rates  for  sales  to  Northern  Utilities  of 
$492,286. 

According  to  Granite  State,  copies  of 
its  filing  were  served  upon  its 
customers.  Bay  State  and  Northern 
Utilities,  and  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire. 
Granite  State  also  states  that  copies  of 
its  filing  were  served  on  the  interveners 
in  Docket  No.  RP86-99-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Enei^  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211. 385.214.)  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  10. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoJaaCMhell. 

Acting  Secretary. 

[FR  Doc.  87-28154  Filed  12-8-87;  8:45  am) 

MLUMO  COOE  SIU-Ct-M 


(Dockvt  Na  TA88-2-46-«00I 

Kentucky  West  Virginia  Gas  Co.; 
Proposed  Ctiange  in  Tariff  Sheets 

December  3. 1987. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West) 
on  November  25. 1987,  tendered  for 
filing  with  the  Commission  the  following 
revised  tariff  sheet  to  Kentucky  West's 
FERC  Gas  Tarriff,  Second  Revised 
Volume  Na  1,  to  become  effective 
January  1. 198& 

First  Revised  Sheet  No.  44 

The  revised  tariff  sheet  amends 
Kentucky  West's  Gas  Research  Institute 
(GRI)  Funding  charge  to  place  in  effect 
the  new  GRI  ftinding  unit  of  15.1  mills 
per  dth  as  approved  by  FERC  in  Opinion 
No.  283,  issued  September  29. 1987. 
under  Docket  No.  RP87-71-000. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  upon  Kentucky 
West's  jurisdictional  customers  and  the 
Kentucky  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street  i^E.,  Washington. 
DC  20526.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protest 
should  be  filed  on  or  before  December 
10. 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Loia  D.  Caahell. 

Acting  Secretary. 

[FR  Doc.  87-28155  Filed  12-4-87;  8:45  am] 

BIUJNQ  COOE  «717-ai-ll 


[Docket  Na  10-2320-0001 
John  T.  Newton;  Filing 

December  3, 1987. 

Take  notice  that  on  November  30. 
1987.  John  T.  Newton  filed  an 
apphcation  pursuant  to  section  305(b)  of 
the  Federal  Power  Act  for  Commission 
authorization  to  hold  concurrently  the 
following  p>ositions: 


Position 

Nwneol 
corporrttei 

OassiHcalion 

ChaJiiiiMii  0^  If* 

Kankicky  UMiaa 

PubacUMty. 

Board.  President 

Company. 

andOM 

Exacukw* 

Officer  and 

Director. 

Chairman  of  ttw 

OtdOominon 

Public  Utilily 

Board.  Presidont 

PotMT  Company. 

andChwl 

EiacutlM 

Oficarand 

Director. 

Director ._ 

Inc. 

Public  UtHtty 

Director 

0««oVtfey 
Elednc 
Corporation. 

Puhlic  Utility 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  21. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
|FR  Doc.  87-28156  Filed  12-8-87;  8:45  am) 

BILUNG  COOE  C717-01-M 

[Docket  Na  RPM-2S-000] 

Northern  Illinois  Gas  Co.  v.  Natural  Gas 
Pipeline  Company  of  America; 
Complaint 

December  3, 1987. 

Take  notice  that  on  November  16. 
1987.  Northern  Illinois  Gas  Company 
(NI-Gas)  filed  a  complaint  against 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  pursuant  to  section  5 
of  the  Natural  Gas  Act  and  Rule  206  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  NI-Gas  alleges  that  Natural 
has  bypassed  it  to  sell  gas  directly  to 
Reynolds  Metal  Company  (Reynolds), 
one  of  NI-Gas'  largest  customers. 

NI-Gas  argues  that  the  contract 
demand  reduction  provisions  of  Order 
No.  436,  originally  codified  at  18  CFR 
284.10(c).  enabled  the  bypassed 
distributor  to  reduce  the  fixed  charges 
which  it  must  pay  the  bypassing 
pipeline.  Thus.  NI-Gas  states  that  in 
formulating  its  contract  demand 


charges,  NI-Gas  could  have  offset  in 
part  the  effects  of  the  loss  of  the 
Reynolds  load,  but  that  in  issuing  Order 
No.  500  as  an  interim  rule  after  the 
remand  of  Order  No.  436.  the 
Commission  eliminated  contract 
demand  reduction  rights,  without 
offering  the  limited  right  of  a  sales 
customer  to  offset  bypass  losses  to  its 
pipeline  supplier.  Finally,  NI-Gas  argues 
that  Natural's  attempt  to  collect  demand 
charges  from  NI-Gas  and  NI-Gas' 
remaining  customers  for  levels  of 
service  which  have  been  rendered 
unnecessary  by  the  voluntary  bypass 
itself,  is  unjust  and  unreasonable,  within 
the  meaning  of  section  5  of  the  Natural 
Gas  Act.  and  must  be  prohibited. 

NI-Gas  requests  the  following  relief 
from  the  Commission.  First,  the 
Commission  should  provide  NI-Gas  and 
its  remaining  customers  with  contract 
and  rate  relief  by  (a)  reducing  NI-Gas' 
Daily  Contract  Quantity  and  its  D-1 
billing  determinants  by  16,640  MMBtu, 
and  (b)  reducing  NI-Gas'  current  Annual 
Entitlements  and  annual  D-2  bilHng 
determinants  by  3,901,928  MMBtu. 
Second,  the  Commission  should  direct 
Natural  to  take  certain  steps,  described 
more  fully  in  its  complaint,  if  Natural 
files  any  proposal  to  direct  bill  its 
customers  with  any  portion  of  the  costs 
of  buying-out  and  buying-down 
Natural's  past  take-or-pay  exposure. 
Third.  NI-Gas  requests  that  the 
Commission  provide  it  with  generic 
automatic  relief  if  Natural  implements 
any  future  bypasses  of  NI-Gas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  4. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
ajipropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
fnr  public  inspection.  Answers  to  this 
complaint  shall  be  due  on  or  before 
January  4, 1988. 

Lois  D.  Cashell, 

Acting  Secretary. 

|FR  Doc.  87-28157  Filed  12-8-87;  8:45  am) 
BiLUNO  COOE  snrmi-M 


rDoclict  No.  TAS«-t-«-00e] 

Sea  Robin  Pipeline  Co.;  Filing  of 
Revised  Tariff  Sheets 

December  3, 1967. 

Take  notice  that  on  November  25, 
1987,  Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  to  its  FERC 
Gas  Tariff: 

Origjnoi  Volume  No.  1 

Forty-Ninth  Revised  Sheet  Na  4 
Fourth  Revised  Sheet  No.  4-Al 
Fourth  Revised  Sheet  No.  4-A2 
Eleventh  Revised  Sheet  No.  4-B 
Fifth  Revised  Sheet  No.  5 
Fourth  Revised  Sheet  No.  6 
Fifth  Revised  Sheet  No.  7 
Second  Revised  Sheet  No.  7-A 
Second  Revised  Sheet  No.  7-B 
Third  Revised  Sheet  No.  7-C 
First  Revised  Sheet  No.  12 
First  Revised  Sheet  Na  14 
First  Revised  Sheet  No.  15 
First  Revised  Sheet  No.  16 
Second  Revised  Sheet  No.  17 
Second  Revised  Sheet  No.  18 
Third  Revised  Sheet  No.  19 
First  Revised  Sheet  No.  20 

Original  Volume  No.  2 

Thirty-Second  Revised  Sheet  No.  127-D 
Thirty-Second  Revised  Sheet  No.  135-C 

The  proposed  effective  date  for  each 
of  the  preceding  tariff  sheets  is  January 
1, 1988.  Tariff  Sheet  Nos.  4, 127-D,  and 
135-C  are  filed  pursuant  to  Sea  Robin's 
Purchase  Gas  Cost  Adjustment  sections 
of  its  tariff.  Tariff  Sheet  Nos.  4-Al  and 
4-A2  reflect  changes  in  die  Gas 
Research  Institute  (GRI)  surcharge  from 
1.52  cents  to  1.5-X  cents  per  Mcf  in 
accordance  with  the  provisions  of 
Opinion  No.  283.  The  proposed  tariff 
sheets  reflect  an  increase  of  75.33  cents 
per  Mcf  for  sales  under  Rate  Schedules 
X-1  and  X-2  and  a  decrease  of  31.71 
cents  per  Mcf  in  the  rates  for  sales 
under  Rate  Schedules  X-7  and  X-8. 

Sea  Robin  states  that  Tariff  Sheets  4- 
B,  5  through  12,  and  14  through  20  reflect 
the  removal  of  the  incremental  pricing 
language  pursuant  to  the  provisions  of 
Order  No.  478. 

Sea  Robin  states  that  these  revised 
tariff  sheets  and  supporting  data  are 
being  mailed  to  its  jurisdictional  sales 
customers  and  to  interested  state 
commissions.  Transportation  customers 
are  being  mailed  copies  of  the 
Transportation  Tariff  Sheets  and 
transmittal  letter. 

Any  person  desiring  to  be  heard  at  a 
protest  of  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street  NE..  Washington,  DC 
20426.  in  accordance  with  §§  385.214 


and  385.211  of  the  Commission's 
Regulations.  All  such  motions  or  protest 
should  be  filed  on  or  before  December 
10, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Liois  D.  Casiwll, 

Acting  Secretary. 

|FR  Doa  87-28158  Filed  12-8-87;  8:45  am] 

BtUJNG  COOE  S717-01-M 


Southern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

[Docket  No.  RP87-108-003) 

December  3. 1987. 

Take  notice  that  Southern  Natural 
Gas  Company  (Southern)  on  November 
25, 1987,  tendered  for  filing  Substitute 
Seventy-Fifth  Revised  Sheet  No.  4A  and 
Substitute  Fifth  Revised  Sheet  No.  4B  to 
its  FERC  Gas  Tariff  to  be  effective 
October  1. 1987.  and  November  1. 1987. 
respectively.  Southern  states  that  the 
substitute  tariff  sheets  have  been  filed  at 
the  request  of  the  Commission  Staff  and 
reflect  the  imposition  of  the  ACA  chaige 
under  Southern's  Rate  Schedule  EX-1. 

Copies  of  the  filing  were  served  upon 
the  Company's  jiunsdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  10, 1987. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  87-28159  Filed  12-8-87;  8:45  amj 
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(Docktt  Na  CP88-M-000] 


UMI 


TMinessM  Gas  Pipeline  Co.  A  Division 
of  Tonnoco  Inc.;  Request  Under 
Blanket  Auttiorlzation 

December  3. 1987. 

Take  notice  that  on  October  7, 19^7, 
Tennessee  Gas  Pineline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee). 
P.O.  Box  2511.  Houston.  Texas  77001. 
filed  in  Docket  No.  CP88-fl8-000  a 
request,  pursuant  to  §  264.223  of  the 
Commission's  Regulations,  for 
authorization  to  provide  a 
transportation  service  for  Tejas  Power 
Corporation  (Tejas).  a  marketer,  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP87-115-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated 
September  15, 1987,  as  amended 
October  5. 1987.  it  proposes  to  transport 
natural  gas  on  behalf  of  Tejas  from 
various  points  located  in  the  states  of 
Texas  and  Louisiana,  and  Offshore 
Texas  and  Louisiana,  to  delivery  points 
at  interconnections  with  Texas  Eastern 
Transmission  Corporation,  Columbia 
Gulf  Transmission  Company,  ANR 
Pipeline  Company,  Texas  Gas 
Transmission  Corporation, 
Transcontinental  Gas  Pipe  Line 
Corporation,  Monterey  Pipeline 
Company,  and  Acadian  Gas  Pipeline 
System,  all  downstream  transporters. 

Tennessee  further  states  that  the  peak 
day  quantities  would  be  103.000 
dekatherms.  average  daily  quantities 
would  be  1.659  dekatherms,  and  annual 
quantities  would  be  605,535  dekatherms. 
Service  under  §  284.223(a)  commenced 
October  8. 1987.  as  reported  in  Docket 
No.  ST88-618. 

Any  person  or  the  Commission's  Staff 
may.  within  45  days  after  issuance  of 
this  notice  by  the  Commission,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed,  the  proposed  activity  shall 
be  deemed  to  be  authorized  effective  the 
date  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 


application  for  authorization  pursuant  to 
section  7  of  the  Natural  Gas  Act. 

Lois  D.  Cashell. 

Acting  Secretary. 

|FR  Doc.  87-28160  Filed  12-8-87:  8:45  am) 

BILLING  COOC  •717-01-M 


IDocfcet  No.  CP8S-97-0001 

Tennessee  Gas  Pipeline  Co.,  a  Division 
of  Tenneco  Inc.;  Request  Under 
Blanket  Auttiorlzation 

December  3. 1987. 

Take  notice  that  on  November  25. 
1987.  Tennessee  Gas  Pipeline  Company, 
a  Division  of  Tenneco  Inc.  (Tennessee). 
P.O.  Box  2511.  Houston.  Texas  77252. 
filed  in  Docket  No.  CP8&-97-000  a 
request  pursuant  to  §  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  a  transportation  service  for 
Cameron  Natural  Gas  Corporation 
(Cameron),  a  producer  and  marketer, 
under  Tennessee's  blanket  certificate   - 
issued  in  Docket  No.  CP87-115-000  on 
)une  18, 1987.  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  an 
October  17. 1987.  agreement,  it  proposes 
to  transport  natural  gas  for  Cameron 
from  receipt  points  in  offshore  Texas 
and  offshore  Louisiana  and  the  states  of 
Texas,  Louisiana,  and  Mississippi,  to 
ultimate  delivery  points  in  New  York, 
Pennsylvania,  and  West  Virginia. 
National  Fuel  Gas  Supply  Corporation 
and  Consolidated  Gas  Transmission 
Corporation  are  the  downstream 
transporters.  Niagara  Mohawk  Power 
Corporation.  Peoples  Natural  Gas 
Company.  Mountaineer  Gas  Company, 
and  Hope  Gas  Inc.  are  the  end  users. 
Tennessee  states  that  it  would  deliver 
the  gas  directly  to  New  York  State 
Electric  &  Gas  Corporation. 

Tennessee  further  states  that  the 
average  daily  quantities  would  be  9650 
dekatherms.  the  peak  day  quantities 
would  be  100.000  dekatherms.  and  that 
the  annual  quantities  would  be  3,522.250 
dekatherms.  Service  under  §  284.223(a) 
commenced  October  26. 1987.  as 
reported  in  Docket  No.  ST88-72  (filed 
November  13. 1987). 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 


of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  CasheU. 

Acting  Secretary. 

(FR  Doc.  87-28161  Filed  12-8-87;  8:45  am) 

WLLINO  COOE  (717-01-11 


(Docket  No.  CP8S-S4-0001 

Transcontinental  Gas  Pipe  Line; 
Application 

December  3. 1987. 

Take  notice  that  on  November  18. 
1987,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396. 
Houston.  Texas  77251,  filed  in  Docket 
No.  CP88-84-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  transport 
natural  gas  on  behalf  of  Columbia  Gas 
Transmission  Corporation  (Columbia 
Gas),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  pubHc 
inspection. 

Transco  states  that  it  is  requesting 
authorization  to  transport  on  behalf  of 
Columbia  Gas,  on  an  interruptible  basis, 
quantities  of  natural  gas  available  to 
Columbia  Gas  in  St.  Paul  Bayou  Field. 
Terrebonne  Parish.  Louisiana.  Transco, 
it  is  said,  would  receive  such  gas  at  the 
existing  point  of  interconnection 
between  the  faciUties  of  Transco  and 
Weaver  Exploration  Company  (Weaver 
Exploration)  located  in  Section  3, 
Township  18  South.  Range  15  East, 
Terrebonne  Parish.  Louisiana. 

Transco  states  further  that  it  would 
redeliver  equivalent  quantities  (less 
compressor  fuel  and  line  loss  make-up) 
for  the  account  of  Columbia  Gas  at  (1) 
the  point  of  interconnection  between  the 
facilities  of  Transco  and  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
in  Terrebonne,  Louisiana;  (2)  the 
terminus  of  the  western  leg  of  the  Blue 
Water  Project  of  Columbia  Gulf  and 
Tennessee  Gas  Pipeline  Company  in 
Acadia  Parish,  Louisiana;  and/or  (3)  the 
outlet  of  Continental  Oil  Company's 
Acadia  Plant  in  Acadia  Parish, 
Louisiana. 


For  this  tran^ortation  service, 
Transco  represents  that  it  would  retain 
a  percentage  of  the  gas  quantities  it 
receives  for  compressor  fuel  and  line 
loss  make-up  and  would  charge 
Columbia  Gas  a  transportation  rate 
based  on  Sheet  No.  19  of  Transco's 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1. 

Transco  avers  that  the  transportation 
agreement  would  remain  in  force  for  a 
primary  term  of  7  years  from  the  date  of 
initial  deliveries,  and  year  to  year 
thereafter  unless  and  until  terminated 
by  either  party  giving  proper  notice. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  24. 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washir^on.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  th#Hbf  ural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  lafls  to  intervene  is  timely  filed,  or  if 
the  Cdnimission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Casliell, 
Acting  Secretary. 
[FR  Doc.  87-28162  Filed  12-8-87;  8:45  am] 

BILUNG  CODE  (717-01-M 


[Docket  No.  Tb88-1-1  1-000] 

United  Gas  Pipe  Une  Co;  Filing  of 
Revised  Tariff  Sheets 

December  3, 1987. 

Take  notice  that  on  November  25, 
1987,  United  Gas  Pipe  Line  Company 
(United)  tendered  for  filing  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1: 

Seventy-Ninth  Revised  Sheet  No.  4 
Sixteenth  Revised  Sheet  No.  4-A 
Twenty-Third  Revised  Sheet  No.  4-C 
Ninth  Revised  Sheet  No.  4-D 
Eighth  Revised  Sheet  No.  4-E 
Sixth  Revised  Sheet  No.  74-B 
Sixth  Revised  Sheet  No.  74-C 
Fifth  Revised  Sheet  No.  74-D 
Sixth  Revised  Sheet  No.  74-E 
Seventh  Revised  Sheet  No.  74-F 
Second  Revised  Sheet  No.  74-Fl 
First  Revised  Sheet  No.  74-F2 
First  Revised  Sheet  No.  74-P 

Tariff  Sheets  4  and  4-A  and  supporting 
information  are  being  filed  pursuant  to 
sections  19,  21.  23,  and  24  of  United's 
tariff  and  the  Stipulation  and  Agreement 
filed  by  United  on  July  24, 1987  in 
Docket  Nos.  TA87-1-11-Q00.  et  al,  and 
TA87-2-11-000.  etal.  The  proposed 
effective  date  of  each  tariff  sheet  is 
January  1, 1988.  Tariff  Sheet  Nos.  4.  4-C. 
4-D.  and  4-E  reflect  the  Gas  Research 
Institute  (GRI)  Surcharge  Adjustment 
effective  January  1. 1988.  Tariff  Sheet 
Nos.  74-B  through  74-P  reflect  the 
removal  of  the  Incremental  Pricing 
language  effective  January  1. 1988. 

United  reports  that  it  mailed  copies  of 
the  proposed  tariff  sheets  and 
supporting  data  to  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  at  a 
protest  of  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street  NE..  Washington.  DC 
20426,  in  accordance  §  385.211.  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  10, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbiell, 
Acting  Secretary. 
[FR  Doc.  87-28163  Filed  12-8-87;  8:45  am) 

BILUNG  COOE  S717-01-M 


[Docket  No.  CI88-48-000] 

United  Gas  Pipe  Une  Co.;  AppNcatkm 
for  AtMindoninent  of  Sales  and 
Purchase  OtMgations 

December  3. 1987. 

Take  notice  that  on  October  22, 1987. 
as  supplemented  on  November  9  and  24. 
1987,  United  Gas  Pipe  Line  Company 
(United).  600  Travis.  P.O.  Box  1478, 
Houston.  Texas  77251,  filed  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  and  §§  2.77  and 
157.30  of  the  Commission's  Regulations 
for  expedited  retroactive  abandonment 
of  sales  and  purchases  under  an  expired 
ga.s  purchase  contract  between  United 
and  Pogo  Producing  Company  (Pogo) 
certificated  in  Docket  No.  0184-126-000. 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection.  United 
requests  that  the  abandonment  be  made 
retroactive  to  the  time  of  contract 
expiration  to  avert  potential  liability  for 
take-or-pay  and  that  this  application  tie 
considered  on  an  expedited  basis 
pursuant  to  the  procedures  set  forth  in 
§  2.77  of  the  Commission's  Regulations. 

United  states  that  the  contract  dated 
September  1. 1978,  covered  sales  ft-om 
Eugene  Island  Block  256.  Offshore 
Louisiana,  and  had  a  stated  term  of  five 
years  from  the  date  of  initial  deliveries. 
United  states  that  the  contract  expired 
in  October  1984.  United  states  that  the 
production  consists  of  a  combination  of 
NGPA  section  104  post-1974  and  section 
102(d)  gas  and  has  a  weighted  average 
price  of  approximately  $4.58/MMBtu. 
United  states  that  its  system-wide 
weighted  average  cost  of  purchased  gas 
volumes,  as  reflected  in  its  PGA  in 
Docket  No.  TA87-2-11-000.  et  al.  is 
currently  $2.36  per  MMBtu.  United  states 
that  Pogo  has  been  subject  to 
substantially  reduced  takes  without 
payment  because  United  has  been  able 
to  take  only  about  one  percent  of  its 
purchase  obligation  since  the  contract 
expired  in  October  1984. 

United  states  that  Pogo  has  refused  to 
seek  abandonment  of  this  contract. 
United  states  further  that  despite  the 
contract's  expiration,  Pogo  has 
continued  to  demand  performance  from 
United  under  a  unique  termination  of 
deliveries  clause  that  provides  that  once 
the  contract  has  expired,  Pogo  has  no 
contractual  obligations  to  United,  but 
"shall  be  entitled  to  enforce  each  and 
every  provision  of  this  Contract  against" 
United  until  Pogo  "shall  become  entitled 
in  accordance  with  all  applicable  laws, 
rules,  regulations  and  orders  to  cease 
once  and  for  all  making  deliveries  to" 
United. 


I 
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United  contends  that  the  contract 
sought  to  be  abandoned  contains  terms 
(such  as  an  85  percent  annual  take-or- 
pay  requirement  amounting  to  more  than 
3,000  Mcf/d  with  no  ratable  take 
provision,  and  a  price  provision  that  sets 
the  rate  at  the  Natural  Gas  Policy  Act 
maximum  ceiling  price  with  no  market 
out  provision)  that  would  not  be 
tolerated  in  today's  competitive  natural 
gas  markets,  but  that  survive  only 
because  of  Pogo's  refusal  to  renegotiate 
the  contract  to  market  terms  or  to  seek 
abandonment.  United  asserts  that  the 
abandonment  sought  in  this  application 
is  consistent  with  the  Commission's 
recent  orders  encouraging 
abandoiunents  as  a  means  of  serving  the 
public  convenience  and  necessity  and 
with  the  DC  Circuit's  recent  decisions 
requiring  the  Commission  to  take  into 
account  pipelines'  take-or-pay  problems 
when  considering  abandonments. 

United  further  states  that  denial  of 
abandonment  of  the  expired  contract 
would  result  in  (1)  infusion  of  high 
volumes  of  high-priced  gas  under  an 
expired  contract  into  national  gas 
markets;  (2)  unnecessary  escalation  of 
United's  take-or-pay  exposure:  and  (3) 
abdication  of  the  Commission's 
responsibilities  over  section  7 
certificates  in  favor  of  a  party  who 
seeks,  in  a  period  of  transition  toward 
deregulation,  to  manipulate  the 
regulatory  process  into  a  shield  against 
market-based  competition. 

United  states  that  the  Commission 
recently  granted  permanent 
abandoimient  to  a  purchaser  filing  on 
behalf  of  a  producer  who  was  relying  on 
an  identical  termination  of  deliveries 
clause  as  the  one  at  issue  here  to 
demand  continued  performance  of  a 
contract  whose  term  had  expired. 
Mississippi  River  Transmission  Corp., 
et  aL  39  F.E.R.C.  1  61.113  (1987).  United 
states  that  in  that  case.  Sea  Robin 
Pipeline  Company  was  successful  in 
obtaining  abandonment  of  contracts  it 


has  excccuted  with  Pennzoil  Producing 
Company  and  Pogo  that  contained  the 
same  unique  termination  of  deliveries 
clause  described  herein.  United  states 
that  in  that  order  the  Commission  found 
that  the  stated  terms  of  the  contracts 
had  expired  and  thus  that  "the 
continuation  of  service  obligations, 
whether  by  sellers  or  purchasers, 
beyond  the  term  of  these  contracts 
prevents  market  forces  from  operating  to 
the  extent  envisioned  under  the  NGPA. 
and  also  frustrates  the  parties' 
agreement." 

United  also  states  that  appropriate 
equitable  circumstances  warranting 
retroactive  abandonment  back  to  the 
date  of  contract  expiration  are  present 
here.  As  a  result  of  the  termination  of 
deliveries  clause  of  the  expired  contract 
with  Pogo,  United  states  it  has  incurred, 
and  continues  to  incur,  take-or-pay 
exposure  to  Pogo  for  gas  never  taken 
under  this  contract.  Because  of  contract 
expiration,  United  states  there  are  no 
make-up  rights,  so  any  take-or-pay 
payment  to  Pogo  would  be  a  pure 
windfall.  Therefore.  United  states  that  it 
is  not  equitable  for  United,  and 
ultimately  its  customers,  to  have  to  pay 
for  gas  they  will  never  receive. 

Since  United  alleges  that  Pogo  is 
subject  to  substantially  reduced  takes 
without  payment  and  has  requested  that 
its  application  be  considered  on  an 
expedited  basis,  all  as  more  fully 
described  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection,  any  person  desiring  to 
be  heard  or  to  make  any  protest  with 
reference  to  said  application  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 


the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  a  proceeding  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  produce  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  United  to  appear  or  to 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary: 
[FR  Doc.  87-28164  Filed  12-*-87:  8:45  am) 
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Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
October  16  through  October  23, 1987 

During  the  Week  of  October  16 
through  October  23, 1987,  the  appeals 
and  applications  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy.  A 
submission  inadvertently  omitted  from 
an  earlier  list  has  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC.  20585. 
December  2. 1987. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


bsT  OF  Cases  Received  bv  the  Office  of  Hearings  and  Appeals 


July  17.  19e7_ 


oa  ia  1987  „ 


Oct  20. 1987  „ 


Od.  20. 1987- 


Name  and  Location  o<  Applicant 


SouttHMSlern  Suies  Marketng  Co(p.,  Kxleoe.  TX... 


Or.  Kaim  ConMra.  Befkeley.  CA 


Chas.  F.  Cales  A  Sons.  Faison.  NC.. 


Vermont  Montpeker.  VT.. 


Case  No. 


KR2-0074 


KFA-0133 


RR270-21 


KEG-0020 


Type  o<  Submission 


Interlocutory.  II  granted:  The  Office  of  Hearings  and  Appeals  would  compel 
ttie  Economic  Regulatory  Administration  to  produce  additional  documentary 
evidence  supporting  tfie  computational  underpinning  of  the  Proposed 
Remedial  Order  issued  to  Southwestern  States  Marlteting  Corp.  and 
Kenneth  Wallier 

Appeal  of  an  information  request  denial.  If  granted:  The  Freedom  of 
Information  Request  Denial  issued  by  the  Assistant  Manager  for  Adminis- 
tration would  be  rescinded  and  Dr.  Consani  trauld  receive  access  to  DOE 
records  related  to  his  correspondence  with  the  agency  beginning  in  August 

Request  for  modification/rescission  in  the  stnpper  well  litigation  proceeding 
If  granted:  The  October  8,  1987,  determination  issued  to  Chai.  F.  Cates  & 
Sons  (Case  fto.  RF270-1642)  miould  tie  modified  regarding  the  firm's 
application  for  refund  as  a  surface  transporter  in  the  stripper  well  litigation 
proceeding. 

Petition  for  special  redress.  If  granted:  The  Office  of  Hearings  and  Appeals 
would  t«view  the  proposed  expenditures  lor  the  stnpper  well  funds  which 
were  disapproved  by  tfie  Assistant  Secretary  for  Conservatirm  and  Renew- 
able Energy. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 


Date 

CasaNa 

Type  ol  Submission 

Oct  21. 1987 

Oct  21.  1987 „.... 

Apex  Towing  Compa.iy,  Washington.  DC 

Dow  Chemical,  »*d<and.  Ml „ 

RH270-20 
RR271-7 

Request  lor  mooificauon/resctssion  m  the  stnnper  wall  Ugatian  proceeding. 
If  granted:  Tliy  September  21.  1987  Decwon  and  Order  (Caw  No.  RF270- 
2328)  issued  to  Apex  Towing  Company  would  be  modified  regardmg  ttw 
firms  appliC8:on  for  refund  as  a  surface  transporter  m  ttie  Stnpper  WeM 
Litigation  Pra  ned"  g. 

Request  for  mcdiliCB'jon/resdssion  in  the  sti«)per  wel  litigation  proceeding. 
«  granted  Tne  September  21.  1987.  Decision  and  Ordei  (Case  No. 
RF271-173)  ssued  (o  Dow  Chemical  would  be  modified  regarding  the 
<irm  s  applica'ian  «or  refund  as  a  rail  8  water  transporter  m  the  stpppar  wen 
litigation  proc."odii.g. 

Request  tor  mc  Jiticiuon/resciswon  ir  the  peiihandte  eastern  pipelwies  refund 
proceeding.  I'  grarted:  The  March  20.  1987.  Oecwon  and  Order  issued  to 
Western  Petroleum  Cor-pany  (Cane  No.  RR15-1)  would  be  moified 
regarding  the  finns  ao|)»ic3l»n  (or  refund  in  ttw  Panhandte  Eastern 
Pvelines  refu  id  p-oceeomg 

RdQuest  lor  m  Klification/resossion  In  the  stnpper  well  libgaHon  proceeding 
It  granted  The  May  20,  198;.  Decision  and  Oidor  issued  to  P.n.-ps 
Peuoleum  Co.  (Case  No  RF271-135)  would  be  modifioid  reading  the 
firm's  applica.'on  as  a  rail  8  water  trantponc  in  the  strippoer  wel:  Miganon 
proceeding. 

Oct  23,  1988 

Panhandle/Westem  Petroleum  Companj.  Washmgtoo,  DC. . 
Phillips  Petroleum  Compa-iy,  Sartlesville  OK 

Oct  23.  1987 

Da97i  a 

Refund  Applications  Received 

[Week  of  October  16  through  October  23, 1987] 


Date  received 

Name  of  refund 

proceeding/ name  of 

refund  applicant 

Case  No. 

10/16/87  thru 
10/23/87. 

10/16/87  thru 
10/23/87. 

10/20/87 

Cnjde  Oil  Refund  Appl>.:a- 
bons  Received. 

Gull  Oil  Refund  />pplic»- 
bons  Received. 

Rath  Travelers  Irwi 

RF272-3102 

thru  RF272- 

SISI 
RF30Ok.''51 

thniRF300- 

/710 
RF299-2/ 

10/22/87 „. 

Utility  Oil  Company 

flF253-32 

10/23/87.... 

Dick  Huizenga  Trucking 

Sante  Fe  Rock  A  Swid. 

John  P.  Hamm 

RF238-81 
RF238-82 

10/23/87 

10/23/87 

RF265-2S79 

10/23/87 

Knotty  Pine  Oil  Company. 

Inc. 
East  Penn  Manufacturing 

Co. 

Hai  View  Suburban  Gas. 

General  Mills.  Iiic  ._..„ 

A«xigWs  MiN _ _ 

Pacilk:  Motor  Tnicking       , 
A.  C.  B.  Trucking,  Inc 

RF26fr-2580 

Rr299-28 

RF299-29 
RF299-30 
RF299-31 
RF270-2493 
RF270  2494 

10/22/87 

10/22/87  .„ 
10/22/87 
10/22/87 

10/22/87 „., 

10/23/87 

[FR  Doc.  87-28178  Filed  12-9-67;  8:45  amj 
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Issuance  of  Decisions  and  Orders; 
Week  of  October  19  Through  October 
23.  1987 

During  the  week  of  October  19 
through  October  23, 1987,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  exception  or  other  relief 
filed  with  the  Office  of  Hearing  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submission  that  were  dimissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeals 

Millicent  G.  Dillon,  10/19/87  KFA-0034 
Millicent  G.  Dillon  (Dillon)  appealed  a 
partial  denial  by  the  Office  of 
Safeguards  and  Security  (OSS)  of  the 
DOE  of  a  Request  for  Information  filed 
under  the  Freedom  of  Information  Act 
(FOIA).  The  DOE  found  Uiat  the  OSS 
correctly  deleted  from  a  responsive 


document  the  name  of  an  individual  and 
the  organization  with  which  the 
Individual  was  affiliated.  The  document 
alleges  that  the  organization  in  question 
is  a  "communist  front"  organization.  The 
DOE  determined  that  the  release  of  that 
information  would  cause  an 
unwarranted  invasion  of  the  individual's 
privacy  without  any  offsetting  benefit  to 
the  public  interest  and  therefore  the 
information  should  be  withheld  under 
exemption  6  of  the  FOL\.  Accordingly, 
the  Appeal  was  denied. 

Wisco  Equipment  Co.  Inc.,  10/20/87, 
KFA  0121 
Wisco  Equipment  Company,  Inc.  filed 
an  Appeal  from  a  determination  by  the 
Freedom  of  Information  Officer  (FOI 
Officer)  of  the  Albuquerque  Operations 
Office  regarding  a  request  which  the 
firm  submitted  under  the  Freedom  of 
Information  Act.  Wisco  sought  all 
documents  pertaining  to  a  contract 
award  by  the  Sandia  National 
Laboratory.  The  FOI  Officer  identified 
and  released  only  one  document  as 
being  resposive  to  the  request.  The  firm 
argued  that  additional  responsive 
documents  must  exist.  The  DOE  found 
that  the  FOI  Officer  had  construed 
Wisco's  request  too  narrowly.  The  DOE 
therefore  remanded  the  matter  for  a 
search  for  additional  resposive 
documents  Accordingly  Wisco's  Appeal 
was  granted. 

Refund  Applications 

American  Transit  Corp.,  10/19/87, 
RF270-1243] 
The  DOE  issued  a  Decision  and  Order 
Approving  the  application  submitted  by 
American  Transit  Corporation  for  a 
refund  from  the  Surface  Transporters 
Escrow,  which  was  established  as  a 
result  of  the  Stripper  Well  SetUement 
Agreement  The  total  number  of  gallons 
approved  in  this  Decision  and  Order 
was  44,644,597. 


Bilkoys  Express  Co.  et  al.,  10/23/87. 
RF270~4  et  al. 

The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  $10.75  million  escrow  fund 
established  for  surface  transporters 
pursuant  to  the  settlement  agreement  in 
the  DOE  Stripper  Well  Exemption 
Litigation.  The  DOE  considered  the 
purchase  volumes  of  refined  petroleum 
products  claimed  by  six  firms  which 
operated  a  "for  hire"  or  a  private  fleet  of 
trucks.  The  claim  of  one  firm  was 
adjusted  to  exclude  owner-operator 
gallons.  The  claims  of  the  other  five 
applicants  were  approved,  with  three  of 
the  claims  adjusted  to  account  for 
mathematical  and  computational  errors. 
The  total  number  of  gallons  approved  in 
this  Decision  in  150,793,937. 

Builders  Transport,  Inc.,  Buanno 

Transportation  Co.,  Inc.,  10/20/87 
RF270-1002  and  RF270-1025 

The  DOE  issued  a  Decision  and  Order 
approving  two  Applications  for  Refund 
from  the  Surface  Transporters  Escrow 
established  as  a  result  of  the  Stripper 
Well  Settlement  Agreement.  The  total 
number  of  gallons  approved  in  this 
Decision  is  11,765,954. 

City  of  Columbus,  GA,  10/22/87.  RF272- 
391 

The  City  of  Columbus.  Georgia  filed 
an  Application  for  Refund  under  OHA's 
Subpart  V  crude  oil  overcharge  refund 
proceedings.  Columbus  demonstrated 
the  volume  of  refined  petroleum 
products  that  it  purchased  during  the 
period  August  19. 1973  through  January 
27, 1981.  As  a  governmental  entity  end- 
user  of  refined  petroleum  products, 
Columbus  was  presumed  injured  as  a 
result  of  the  alleged  crude  oil 
overcharges.  The  refund  principal 
granted  was  $2,406. 

Enterprise  Products  Co.  Enterprise 
Transportation  Co.  and  Hoagland's 
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Transport.  Inc..  10/19/87.  RF270- 
2398.  RF270-2399  and  RF270-2452 
The  DOE  issued  a  Decision  and  Order 
approving  the  purchase  volumes 
claimed  by  three  applicants  seeking 
portions  of  the  Surface  Transporters 
Escrow  established  pursuant  to  the 
Stripper  Well  Settlement  Agreement 
While  noting  that  two  of  the  applicants 
were  affiliated,  the  DOE  found  that  the 
gallons  that  each  claimed  were  not 
duplicative,  and  that  granting  the  two 
claims  would  have  the  same  e^ect  as 
granting  a  single  claim  based  on  a 
combined  volume.  The  total  volume 
approved  in  this  Decision  is  36,502.646 
gaUons. 
Florida  Rock  and  Tank  Lines.  Inc.. 

Florida  Rock  Industries.  Inc..  10/20/ 
87.  RF270-1654  and  RF270-1654  and 
RF272-167 
The  DOE  issued  a  Decision  and  Order 
regarding  an  application  for  a  refund 
from  the  Surface  Transporters  Escrow 
filed  by  Florida  Rock  and  Tank  Lines. 
Ina  (Tank  Lines)  and  an  application  for 
a  refund  from  the  Subpart  V  crude  oil 
proceeding  filed  by  Florida  Rock 
Industries,  Inc.  (FRI).  In  analyzing  th« 
claims,  the  DOE  found  that  because  the 
finns  were  affiliates.  Tank  Lines  had 
waived  FRI's  right  to  apply  for  a  Subpart 
V  refund  when  Tank  Lines  executed  a 
valid  Surface  Transporters  waiver,    i 
Accordingly.  FRI's  Subpart  V  | 

application  was  denied  and  Tank  Lines' 
Surface  Transporters  application  was 
approved.  Tank  Lines  will  receive  a 
refund  based  upon  purchases  of 
12.029.651  gallons  of  diesel  fuel. 
Getty  Oil  Co./C  Sen'ice  Center  et  at.. 
10/23/87,  RF265-007  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  26  Applications  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  consent  order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Each  applicant  submitted 
information  indicating  the  volume  of  its 
Getty  purchases.  In  20  of  these  cases, 
the  applicants  were  eligible  for  a  refund 
below  the  $5,000  small  claims  threshold. 
In  the  remaining  six  cases,  the 
applicants  elected  to  limit  their  claims  to 
$5,000.  The  sum  of  the  refunds  approved 
in  this  Decision  is  $108,741.  representing 
$54,141  in  principal  and  $54,600  in 
accrued  interest 

Husky  Oil  Co..  Harris  Oil  Co..  Dvck's 
Husky  Service.  10/22/87  RF161~16 
and  RF161-107 
The  DOE  issue  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  Harris  Oil  Company  and  Dyck's 
Husky  Service,  resellers  of  Husky  Oil 
Company  petroleum  products.  Each  firm 
applied  for  a  refund  based  on  the 


procedures  outlined  in  Husky  Oil 
Company.  13  DOE  f  85,045  (1985), 
governing  the  disbursement  of 
settlement  funds  received  from  Husky 
pursuant  to  a  1982  Consent  Order.  Using 
a  volumetric  methdology,  the  DOE 
determined  that  the  claims  of  both 
applicants  were  below  the  $5,000  small 
claims  refund  threshold  and  the 
applicants  were  therefore  presumed 
injured.  The  refunds  granted  total 
$10,904,  representing  $7,466  in  principal 
and  $3,438  in  interest. 

Kilgore  Ceramics  TnicJi  Leasing  Corp.. 
10/21/87.  RF270-1077 
The  DOE  issued  a  Decision  and  Order 
approving  an  Application  for  Refund 
from  the  Surface  Transporters  Escrow 
established  as  a  result  of  the  Stripper 
Well  Settlement  Agreement.  The 
Applicant,  Kilgore  Ceramics  Truck 
Leasing  Corporation,  leased  vehicles  to 
an  affiliated  firm  that  operated  a  private 
fleet  during  the  Settlement  Period.  The 
DOE  therefore  determined  that  the  two 
affiliates  should  qualify  together  as  a 
Surface  Transporter  and  should  be 
treated  as  a  single  applicant  in  this 
proceeding.  The  total  volume  approved 
was  3,672,480  gallons. 

LR.  Cimino  Enterprises.  Inc.  10/19/87. 
FR270-2291 

The  DOE  issued  a  Decision  and  Order 
partially  approving  the  Application  for    - 
Refund  of  LR  Cimino  Enterprises,  Inc. 
from  the  Surface  Transporters  Escrow 
established,  as  a  result  of  the  Stripper 
Well  Settlement  Agreement  One  of  the 
Applicant's  subsidiaries  leased  vehicles 
to  independent  transportation 
companies  during  the  Settlement  Period, 
The  DOE  determined  that  although  the 
subsidiary  owned  the  vehicles,  it  did  not 
operate  them  for  surface  transportation. 
Therefore,  the  DOE  disapproved  the  part 
of  Cimino's  application  related  to 
vehicles  that  the  subsidiary  leased  to 
independent  transportation  companies. 
The  total  number  of  gallons  approved  in 
this  Decision  is  17.165,748. 

M.  Bruenger  6-  Co..  Inc.  et  al.  10/23/ 
«7,FR270-S00etal. 

The  DOE  issued  a  Decision  and  Order 
in  Connection  with  its  administration  of 
the  Surface  Transporters  escrow 
account  established  pursuant  to  the 
settlement  agreement  in  the  DOE 
Stripper  Well  Exemption  Litigation.  The 
DOE  approved  the  gallonages  of  refined 
petroleum  products  claimed  by  six 
transportation  compeinies  and  will  use 
those  gallonages  as  a  basis  for  the 
refund  that  will  ultimately  be  issued  to 
the  six  firms.  The  total  gallonage 
approved  in  the  Decision  was 
136,747,303. 


Marathon  Petroleum  Co. /Beacon  Oil 
Co.  et  al.  10/20/87,  RF250-2372et 
al 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  four  firms  in  connection  with  the 
Marathon  Petroleum  Company  special 
refund  proceeding.  Each  applicant 
demonstrated  the  volume  of  its 
Marathon  motor  gasoline  and  middle 
distillate  purchases,  and  each  declined 
to  submit  a  demonstration  that  it  was 
injured  by  the  alleged  overcharges. 
Therefore,  each  applicant  was  granted  a 
refund  based  on  a  presumption  of  injury 
of  35  percent.  The  sum  of  refunds 
approved  in  this  Decision  and  Order  is 
$43,912  in  principal  and  $5,437  in 
accured  interest. 

Marathon  Petroleum  Co./Jack 

Davidson.  10/22/87,  RF250-2737 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Jack  Davidson,  owner  of  Jack's 
Interstate  Marathon  Gasoline  Station,  in 
connection  with  the  Marathon 
Petroleum  Company  special  refund 
proceeding.  Davidson  demonstrated  that 
he  purchased  1,155.552  gallons  of 
gasoline  from  Marathon  during  the 
consent  order  period.  Under  the  small 
claims  presumption,  the  applicant  is 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  total  refund 
approved  in  this  Decision  is  $485  in 
principal  and  $60  in  interest 
Marathon  Petroleum  Corp. /Lucky 
Stores.  Inc.  d/b/a  Kash  'N  Karry 
Supermarkets.  10/22/87.  RF250- 
2183 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Lucky  Stores.  Inc.  d/b/a  Kash 
'N  Karry  Supermarkets  from  the  consent 
order  fund  made  available  by  Marathon 
Petroleum  Corp.  The  firm  claimed  a 
refund  based  on  its  direct  and  indirect 
purchases  on  Marathon  motor  gasoline 
and  requested  the  application  of  the 
medium  range  presumption  of  injury 
established  in  the  Marathon  refund 
proceeding.  In  considering  the 
Application,  the  DOE  found  that  the  firm 
had  not  substantiated  the  volumes  of 
indirect  purchases  claimed  for  the  years 
1974  through  1976  and  that,  as  a  result, 
the  firm  had  not  substantiated  sufficient 
volumes  to  justify  a  refund  in  excess  of 
$5,000.  Accordingly,  the  DOE  granted  a 
refund  of  $5,000  and  dismissed  the 
remainder  of  the  Application  without 
prejudice  to  a  subsequent  refiling 
substantiating  the  firm's  claim  that  it  is 
entitled  to  an  additional  refund.  The 
refund  granted  in  the  Decision  and 
Order  totals  $5,619,  representing  $5,000 
in  principal  and  $619  in  interest. 


McCrory  Stores  Division  ofMcCrory 
Corp.  et  al,  10/22/87.  RF270-551  et 
al 

The  DOE  issued  a  Decision  and  Order 
in  connection  with  its  administration  of 
the  Surface  Transporters  escrow  fund 
established  through  the  settlement 
agreement  in  the  DOE  Stripper  Well 
Exemption  Litigation.  The  DOE 
approved  the  gallonages  of  refined 
petroleum  products  claimed  by  three 
companies,  with  adjustments  in  one 
case  to  reflect  the  fact  that  a  Surface 
Transporter  is  not  eligible  for  a  refund 
based  upon  gallons  paid  for  by  its 
owner-operators.  The  total  gallonage 
approved  in  the  determination  is 
22,448.428. 

Mobil  Oil  Corp./Don  &  Cal's  Service 
Station  et  al,  10/19/87,  RF225- 
10909  et  al 
The  DOE  issued  a  Decision  and  Order 
granting  nine  Applications  for  Refund 
from  the  Mobil  Oil  Corporation  escrow 
account.  Each  applicant  was  a  retailer 
or  reseller  of  Mobil  refined  product  and 
elected  to  apply  for  a  refund  based  upon 
the  presumptions  set  forth  in  Mobil  Oil 
Corp.,  13  DOE  U  85,  339  (1985).  The  total 
refund  granted  was  $18,913  ($15,327  in 
principal  plus  $3,586  in  interest). 

Mobil  Oil  Corp./National  Acceptance 
Co.  of  California.  10/22/87,  RF225- 
9893 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  NAC,  a  creditor  of  Pedersen  Oil, 
Inc.  a  reseller/retailer  of  Mobil  Oil 
Corporation  petroleum  products. 
Although  NAC's  application 
demonstrated  that  Pedersen  made 
purchases  of  products  covered  by  the 
Mobil  refund  proceeding,  the  DOE 
determined  that  NAC  failed  to  establish 
that  it  was  entitled  to  receive  Pedersen's 
refund.  Because  Pedersen  has  an 
outstanding  obligation  to  the  DOE  under 
the  terms  of  a  1981  consent  order 
between  Pedersen  and  the  DOE,  the 
amount  of  the  refund  originally  sought 
by  NAC  was  transferred  from  the  Mobil 
consent  order  fund  to  the  Pedersen 
consent  order  fund. 

Pyrofax  Gas  Corp.  Indiana  Farm  Bureau 
Cooperative  Association,  Inc.  et  al, 
10/22/37,  RF277-5  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  five  Applications  for  Refund 
from  a  consent  order  fund  remitted  by 
Pyrofax  Gas  Corporation.  The 
applicants  included  one  agricultural 
cooperative  and  four  public  utilities  that 
all  purchased  Pyrofax  propane.  Each 
was  required  to  submit  a  plan 
explaining  how  it  would  pass  its  refunds 
on  to  its  customers  and  how  it  would 
notify  the  appropriate  regulatory  body 


of  the  refunds.  After  examining  the 
applications  and  supporting 
documentation  submitted  by  the 
claimants,  the  DOE  concluded  that  they 
should  receive  refunds  totaling  $483,815, 
represcntating  $272,174  in  principal  and 
$211,641  in  accrued  interest. 

Shifflet  Bros..  Inc.  The  Aetna  Freight 
Lines,  Inc.  Coble  Systems,  Inc.,  10/ 
19/87,  RF270-1364,  RF270-1399,  and 
RF270-1438 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for 
Refund  from  the  Surface  Transporters 
Escrow.  The  DOE  eliminated  from  the 
three  claims  those  gallons  of  fuel 
purchased  by  owner-operators  of  the 
applicant  In  the  case  of  one  of  the  firms, 
in  which  this  amount  equalled  the  total 
amount  claimed,  the  application  was 
dismissed.  The  adjusted  volumes  of  the 
two  remaining  applicants,  totaling 
4,749,138  gallons,  were  approved. 

The  True  Companies/Little  America 
Refining  Co..  10/22/87.  RFl95-a 
The  DOE  issued  a  Decision  approving 
in  part  a  refund  application  filed  by 
Little  American  Refining  Company 
(LARGO).  LARCO  based  its  epplication 
on  its  purchases  of  natural  gas  liquid 
products  from  the  True  Companies 
(True),  LARGO'S  claim  included 
purchases  of:  (1)  Propane  and  butane 
which  were  not  blended  with  any  other 
product  and  (2)  NGLs  that  LARCO 
purchased  as  part  of  a  crude  oil  blend  in 
which  crude  oil  constituted  the  major 
portion  of  the  blend.  The  DOE  approved 
a  refund  only  for  the  non-b!ended  True 
propane  and  butane.  The  DOE 
determined  that  products  blended  in  a 
crude  oil  stream  should  be  considered 
under  the  procedures  adopted  for 
determining  the  level  of  refunds  for 
purchases  of  crude  oil.  The  DOE  noted 
that  LARCO  had  waived  its  right  to 
obtain  a  refund  under  the  DOE  crude  oil 
procedures  as  the  result  of  its  claim  for 
monies  from  the  Refiners  Escrow  in  the 
Stripper  Well  case. 

Union  Pacific  Railroad  Co.  and 

Missouri  Pacific  Railroad  Co.,  10/ 
22/87,  RF271-2  and  RF271-3 
Union  Pacific  Railroad  Company  and 
Missouri  Pacific  Railroad  Company  filed 
motions  seeking  to  have  OliA  reverse 
its  previous  determination  denying  the 
railroads'  Applications  for  Refund  from 
the  Stripper  Well  Escrow  established  for 
Rail  and  Water  Transporters.  Although 
both  firms  are  affiliated  with  refiners 
that  received  refunds  from  the  Stripper 
Well  Refiner  Escrow,  OHA  determined 
that  separately  incorporated  affiliates 
could  file  independent  Applications  for 
Refund  in  separate  Stiipper  Well 
proceedings.  OHA  also  affirmed  its 


position  that  filing  in  any  of  the  Stripper 
Well  Escrows  represented  an  election  of 
remedies  which  foreclosed  both  the 
Stripper  Well  applicant  and  its 
affiiiate(8]  from  making  any  claims  in 
OH.\'s  Subpart  V  crude  oil  refund 
proceedings. 

Winston  Refining  Co./Nu-Way  Oil  Co. 
et  al.  10/20/87,  RF292-1  et  al 
The  DOE  issued  a  Decision  granting 
five  Applications  for  Refund  from  the 
Winston  Refining  Company  escrow 
account.  Each  applicant  was  either  a 
reseller  requesting  a  refund  of  less  than 
$5,000.  or  an  end-user  of  Winston 
product  The  DOE  found  that  each 
applicant  was  eligible  for  a  refund 
based  on  the  volumes  of  Winston 
product  purchased.  The  sum  of  the 
refunds  approved  in  this  determination 
is  $10,377  ($7,730  principal  plus  $2,597  in 
interest). 

Vaughan  Leasing,  Inc.,  Honeggers  h  Co., 
Inc.,  10/20/87,  RF270-1655  and 
RF270-2487 

The  DOE  issued  a  Decision  and  Order 
regarding  applications  for  refunds  from 
the  Surface  Tranports  Escrow  filed  by 
Vaughan  Leasing,  Inc.  and  Honeggers  & 
Co.,  Inc.  During  the  Settlement  Period. 
Vaughan  and  Honeggers  entered  into 
leasing  arrangements  with  each  other 
and  with  third  parties.  In  analyzing  the 
firms'  claims,  the  DOE  reviewed  copies 
of  leases  involving  the  firms  to 
determine  the  instance  in  which  the 
firms  purchased  and  paid  for  the  fuel 
used  in  the  fieets.  The  DOE  concluded 
thai  because  Honeggers  paid  for  the  fuel 
used  in  fleets  that  it  leased,  Honeggers 
was  eligible  for  a  Surface  Transporter 
refund  based  upon  these  volumes.  In 
reviewing  Vaughan's  application,  the 
DOE  determined  that  the  firm  was 
ineligible  for  a  Surface  Transporter 
refund  because  it  had  failed  to  establish 
that  it  purchased  the  volumes  of  fuel  for 
which  it  was  claiming  a  refund. 
Accordingly,  Honeggers'  refund  will  be 
based  on  purchases  of  1,012,222  gallons 
of  petroleum  products.  Vaughan's  claim 
was  denied. 

Dismissals 

[rhe  foMowng  submissions  wera  domtssod  wrtncut 
preiudice) 


Coastal  Tank  bnat.  Inc~ 


DtaPDond  T'ansportaiion  Servto*,  Inc.. 

EKpon  Fuel  Co.  inc._ 

*^ox's  Holsum  Bakwy,  Inc  _. 

JoDns'on  Tiudung,  kic 

K  ansa]  Cop.  Conmaxian  ~ 


lance  Inc....- _ 

Montyomery  Community  Collega _, 

Natural  Resources  Delansa  Cound(_.. 
Hem  ^or*  Sta.e  Eiectnc  t  Gas  Co:p- 

Pawtuiet  Valley  Bus  Lines.  Inc 


Cm*  No. 


RFZ70-a43. 

RF27(M53 

KEE-013E. 

RF270-23«e 

Rf270-536 

nM5-63 

RM»-64 

RFZ^Z-iei 

RF272-6789 

KFA-ooes. 

BF2r5-7397 
RF225-7399 
RF270-537 
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Dismissals— Continued 

tTh*  MOKiing  aubmssions  were  disinissad  tnihout' 


Nvna 

Caw  No. 

T.J.  BarlleR  Co.  Ine 

The  Mvlm  Browar  Comptfiy 1 

RFZTfr-SM. 

W«ihim  Traniportalion.  Inc -^ 

RF270-2379. 

Copies  of  the  full  text  of  these         j 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  IIXX)  Independence 
Avenue  SW..  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
Federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
December  2, 1987. 
[FR  Doc.  87-28180  Filed  12-8-87:  8:45  amj 
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Obfection  to  Proposed  Remedial 
Orders  Filed  During  tite  Week  of 
November  2  Througli  Novemt>er  6, 
1987 


During  the  week  of  November  2 
through  November  6, 1967,  the  notices  of 
objection  to  proposed  remedial  orders 
listed  in  the  Appendix  of  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of     I 
Energy.  I 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  Tile  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non-      j 
participants  for  good  cause  shown.    ' 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  Washington.  DC 
20585. 


Deceint)er  2. 1987. 
Geofge  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
Clark  Oil  Sr  Refining  Corp.  et  al. 

Clayton.  MO:  KRO-(^80.  Crude  oil 


On  November  3, 1987.  Qark  Oil  & 
Refining  Corp.  Apex  Oil  Company 
Novelly  Oil  Company  ,  and  Apex 
Holding  Company  (Clark).  8182 
Maryland  Avenue,  Clayton,  Missouri 
63105,  Bled  a  Notice  of  Objection  to  a 
Proposed  Remedial  Order  {No. 
RCKBOOlOl)  which  the  Economic 
Regulatory  Administration  (ERA)  of  the 
DOE  issued  to  the  firm  on  July  a  1987.  In 
the  PRO,  the  ERA  alleges  that  during  the 
period  September  1973  through 
December  1979,  Clark  failed  to  establish 
and  maintain  appropriate  classes  of 
purchaser  and  May  15, 1973  weighted 
average  selling  prices  in  violation  of  10 
CFR  212.31,  212.83,  and  212.112. 

The  raO  proposes  three  alternative 
remedies:  (1)  Clark  shall  recalculate 
maximum  allowable  prices,  recompute 
lawful  recoveries,  refile  its  Refiners 
Monthly  Cost  Allocation  Reports,  and 
identify  and  refimd  any  resulting 
overcharges;  or  (2]  Clark  shall  refund 
the  differences  between  the  correct  and  ' 
incorrect  May  15, 1973  prices  multiplied 
by  the  applicable  sales  volumes, 
totalling  $45,170,345,  plus  interest  or  (3) 
Clark  shall  perform  a  recalculation  for 
the  period  prior  to  September  1, 1974, 
and  refund  the  differences  between 
correct  and  incorrect  May  15, 1973 
prices  for  the  post-September  1, 1974 
period. 

Clark  Oil  &  Refining  Corp.  et  al., 

Clayton.  MO;  KRO-0590.  Crude  oil 

On  November  3.  1967.  Clark  Oil  B 
Refining  Corporation,  Apex  Oil 
Company,  Novelly  Oil  Company, 
and  Apex  Holding  Company 
(Clark),  8182  Maryland  Avenue. 
Clayton.  Missouri,  63105.  filed  a 
Notice  of  Objection  to  a  Proposed 
Remedial  Order  (No.  RCiaiOOlAl) 
which  the  Economic  Regulatory 
Administration  (ERA)  of  the 
Department  of  Energy  issued  to  the 
firm  on  July  8,  1987.  In  the  Proposed 
Remedial  Order  the  ERA  alleges 
that  Clark  paid  bribes  to  influence 
foreign  officials  to  give  the  firm 
preferential  treatment  in  connection 
with  its  purchases  of  crude  oil  and 
that  Clark  improperly  included 
these  payments  in  its  calculations 
of  its  landed  costs  of  crude  oil. 
The  Proposed  Remedial  Order  would 
require  that  Clark  recalculate  its  costs  of 
crude  oil  to  eliminate  the  amount  of 
these  payments,  determine  the  amount 
of  overcharges,  if  any,  that  resulted  from 
its  inclusion  of  the  subject  amount  in  its 
cost  calculation,  and  make  any 
necessary  refunds. 

Clark  Oil  &■  Refining  Corp.  et  al.. 

Clayton.  MO:  KRO-0600.  Crude  oil 


On  November  3, 1967,  Clark  Oil  & 
ReBning  Corporation,  Apex  Oil 
Company.  Novelly  Oil  Company, 
Goldstein  Oil  Company  and  Apex 
Holding  Company  of  8182  Maryland 
Avenue.  Clayton.  Missouri  63105.  filed  a 
Notice  of  Objection  to  Proposed 
Remedial  Order  No.  RCKH016A1  which 
the  DOE  Economic  Regulatory 
Administration  (ERA)  issued  to  the  firm 
on  July  8, 1987.  In  the  PRO  the  ERA 
alleges  that  Clark  improperly  failed  to 
report  and  excluded  its  out-charter  ton- 
miles  in  calculating  its  "cost-per-ton- 
mile,"  which  was  then  carried  forward 
to  distort  other  aspects  of  the  net-cost 
formula,  and  ultimately  the  "A"  factor  of 
the  refiner  price  rule.  For  the  period  1977 
through  1979,  these  alleged  improprieties 
resulted  in  an  overstatement  of  foreign 
crude  oil  marine  transportation  costs  of 
$65,635,938.00.  The  PRO  alleges  that 
Clark  failed  to  report,  and  excluded  out- 
charter  ton-miles  from  its  calculations 
throughout  1980  until  the  end  of  the 
regulatory  period  on  January  28, 1981, 
The  violation  for  this  period  is 
imquantiBed. 

The  PRO  has  recalculated  Clark's 
foreign  crude  oil  marine  transportation 
costs  for  the  audit  period  and  has 
directed  Clark  to  submit  new  schedules 
using  the  recomputed  costs  and  to 
refund  any  overcharges,  plus  interest 
generated  as  a  result  of  the 
recalculations.  In  addition,  the  PRO 
requires  Clark  to  provide  appropriate 
information  and  make  necessary 
recalculations  for  the  post-audit  period. 

Clark  Oil  &  Refining  Corp.  et  al., 

Clayton,  MO;  KRO-0610,  Crude  Oil 

On  November  3. 1987.  Clark  Oil  & 
Refining  Corporation,  Apex  Oil 
Company.  Novelly  Oil  Company. 
Goldstein  Oil  Company  and  Apex 
Holding  Company  of  8182  Maryland 
Avenue,  Clayton,  Missouri  63105,  filed  a 
Notice  of  Objection  to  Proposed 
Remedial  Order  (PRO  Number 
RCKLOOOAl)  which  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  issued  to  the  firm 
on  July  8. 1987.  In  the  PRO,  the  ERA 
found  that  Clark  improperly  calculated 
certain  nonproduct  costs  for  interest, 
overhead,  maintenance,  additives, 
depreciation,  refinery  fuel,  refinery 
labor,  taxes,  pollution  control  and 
utilities.  According  to  the  PRO.  for  the 
period  September  1973  through 
December  1979,  these  improper 
calculations  resulted  in  an 
overstatement  of  costs  of  approximately 
$40,353,000.  The  PRO  alleges  that  Clark's 
improper  calculation  of  its  nonproduct 
costs  likely  continued  throughout  1980 
until  the  end  of  the  regulatory  period  on 


January  28. 1981.  The  violation  amount 
for  this  period  is  unquantified. 

(FR  Doc.  87-28179  Filed  12-8-87;  8:45  ami 

BILUNO  CODE  6450-01-« 


COMMISSION  OF  FINE  ARTS 
Meeting  Correction 

This  is  a  correction  to  notice 
document  87-27720,  published  at  52  FR 
45980,  (December  3, 1987).  The 
Commission  of  Fine  Arts'  next 
scheduled  meeting  is  lliursday, 
December  17, 1987.  not  December  19  as 
published  in  that  document. 
Charles  H.  Atherton. 
Secretary. 

[FR  Doc.  87-28220  Filed  12-8-87;  8:45  amJ 
BiuiNG  cooe  eue-«t-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Agency  Information  ColtecMon 
Activities  Under  the  Office  of 
Management  and  Budget  Review 

December  1, 1967. 

On  November  24. 1987,  the 
Commission  published  at  52  FR  45018  a 
Notice  to  inform  the  public  of  OfHce  of 
Management  and  Budget  approval  of 
three  broadcast  information  collections. 
That  Notice  is  hereby  corrected  as 
follows: 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget  as 
required  by  the  Paperworic  Reduction 
Act  of  1980  (44  U.S.C.  3507).  For  further 
information  contact  Terry  Johnson, 
Federal  Communications  Conunission. 
(202)  632-7513. 

OA/BATo.;  3060-0390. 

Title:  Broadcast  Station  Annual 
Employment  Report. 

Form  No.:  FCC  395-a. 

A  new  annual  employment  report 
form  FCC  395-B  has  been  approved  for 
use  through  September  30. 1990.  A 
Public  Notice  will  be  issued  at  the  later 
date  containing  information  on 
availability  and  implementation. 

OMB  No.:  3060-0113. 

Title:  Broadcast  Equal  Employment 
Opportunity  Program  Repent. 

Form  No.:  FCC  396. 

A  revised  report  form  FCC  306  has 
been  approved  for  use  through 
September  30, 1990.  The  current  edition 
will  remain  in  use  until  the  revised 
forms  are  available.  At  that  time,  a 
Public  Notice  will  be  issued  ccmtaining 
information  on  availability  and 
implementation. 


OMB  No.:  3060-0120. 

Title:  Broadcast  Equal  Employment 
Opportunity  Model  Ingram  Report 

Form  No.:  FCC  396-A. 

A  revised  report  form  FCC  39&-A  has 
been  approved  for  use  through 
September  30. 1990.  The  ciurent  edition 
will  remain  in  use  until  the  revised 
forms  are  available.  At  that  time,  a 
Public  Notice  will  be  issued  containing 
information  on  availability  and 
implementation. 

Federal  Communications  Commission. 

WilBain  |.  Tricarico, 

Secretary. 

[FR  Doc.  87-28202  Filed  12-8-87;  8:45  am] 

BILUNO  CODE  e712-01-M 


A  Closed  Circuit  Test  of  ttie 
Emergency  Broadcast  System  During 
ttie  Weeic  of  December  14, 1987 

December  3, 1987. 

A  test  of  the  Emergency  Broadcast 
System  (EBS)  has  been  scheduled  during 
the  week  of  December  14, 1967.  Only 
ABC.  AP  Radio,  CBS,  MBS,  NBC,  NPR, 
United  Stations  and  UPI  Audio  Radio 
Network  affiliates  will  receive  the  Test 
Program  for  the  Closed  Circuit  Test.  The 
ABC,  CBS,  NBC,  and  PBS  television 
networks  and  the  national  cable 
program  supplier  networks  are  not 
participating  in  the  test 

Network  and  press  wire  service 
affiliates  will  be  notified  of  the  test 
procedures  via  their  network 
approximately  25  minutes  prior  to  the 
test 

Final  evaluation  of  the  test  is 
scheduled  to  be  made  about  one  month 
after  the  Test 

This  is  a  closed  circuit  test  and  will 
not  be  broadcast  over  the  air. 

Federal  Communications  Commission. 

William ).  Tricarico, 

Secretary. 

[FR  Doc.  87-28203  Filed  12-^-87;  8:45  am] 
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Advisory  Committee  for  the  ITU  World 
Administrative  Radio  Conference  on 
the  Use  of  the  Geostationary  Satellite 
Orbit  and  the  Planning  of  ttie  Space 
Services  Utilizing  It  (Space  WARC 
Advisory  Committee);  Main  Committee 
Meeting 

December  2, 1987. 

The  Space  WARC  Advisory 
Committee  will  convene  its  next  meeting 
on  January  13, 1988.  The  Committee  will 
be  reviewing  the  work  of  the  working 
groups  and  wUI  be  considering  proposed 
recommendations  and  advice  to  the 
Commission  for  its  Final  Report 


concerning  U.S.  Proposals  and  positions 
for  the  second  session  in  1988.  Details 
regarding  the  date,  place  and  agenda  of 
the  meeting  are  provided  below: 

Chairman:  Ronald  F.  Stowe,  (202)  383- 
6433. 

Vice  Chairman:  Stephen  E.  Doyle, 
(916)  355-6941. 

Date:  Wednesday,  January  13. 1988. 

Time:  9:30  a.m.-l:00  p.m. 

Location:  Federal  Communications 
Commission,  1919  M  Street  NW.,  Room 
856.  Washington,  DC  20554. 

Designated  Federal  Employee: 
Thomas  S.  Tycz,  (202)  634-1860. 

Agenda: 

(1)  Adoption  of  Agenda 

(2)  Approval  of  Minutes 

(3)  Status  of  mj  Preparatory 
Activities 

(4)  Review  of  Other  Administrative 
Proposals 

(5)  Working  Group  Reports 

(6)  Committee  Recommendations  for 
Final  Report 

(7)  Future  Work  of  Committee 

(8)  Date  of  Next  Meeting 

(9)  Other  Business 

(10)  Adjournment 

For  additional  information,  please  contact 
Thomas  S.  Tycz,  (202)  634-188a 
Federal  Communications  Commission. 
William  J.  Tricarico, 
Secretary. 
[FR  Doc.  87-28204  Filed  12-8-87;  8:45  am] 
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[RIe  No.  BPCT-«70730KL  et  at;  MM  Docket 
No.  87-352] 

Applications  for  Consolidated  Hearing; 
Guff  Coast  Broadcasting,  Ltd.  et  al. 

1.  The  CoDunission  has  before  it  the 

following  mutually  exclusive 
applications  for  a  new  TV  station: 


MM 

ApplicanL  dly  and  Slal* 

FlaNo. 

Docfcsl 
No. 

A   QuH  CoMt  BrtwdcattinB. 

BPCT-870rjOKL 

87-352 

Ltd..  Bmtanlan.  FL. 

8.    Rena*    Mana    Kramar, 

8PCT-e70731KV 



Bradanton,  FL. 

C.     Sky%)M     BreadcaMno. 

BPCT-B707J1KX 

Inc..  Bradanton.  FL 

D    Carto  B.  McOanM  and 

8PCT-670731KY 

.„_„.„„ 

Maty  &  McOanial  «/b/a 

McOanial       Broadcasting 

Partnan  Biadanloa  FL 

BPCT-eT0731LA 

Bradanton,  FL. 

F.  Bradanton  Braadcaat  Tal- 

BPCT-870731LE 

evision     Convany,     Ud, 

Brad«tton.FL 

G.   Joynaf   ConwmnicatK)m 

BPCT-S7073LC 

Limilad   Partnanfip,   Bi^ 

H   Oetoto  Broadcasting.  IN., 

BPCT-S70731LD 

._  .....«- 

Bradanton,  FL 

1.    Gun    Coaal    Talacaatara 

BPCT-S70731UO 

1 

danlon.FL 

BEST  COPY  AVAILABLE 
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Applicant  oty  and  State 


X     Flondi     Mwialee     TV 

Broadcast        Associales. 

mOBnIOn,  rL. 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  apphcations  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR 19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applir.ant(s) 

1  Air  Hazard.  A.EJ 

2.  Comparative,  A,B,CX),E,F,G.HXI 

3.  Ultimate.  A,B,C.D,EJ.GJI.I.I 

3.  If  there  is  any  non-standardized 
i.^sue(8)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  NW.. 
Washington,  DC  20037  (Telephone  No. 
(202)  857-3800). 
Roy  |.  Stewart. 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc  87-28205  Filed  12-8-87;  8:45  ^m] 
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FEDERAL  MARITIME  COMMISSION 
CamceOation  of  Inactive  Tariffs 

By  notice  served  October  5, 1987  and 
published  in  the  Fefleral  Register  on 
October  13, 1987,  the  Federal  Maritime 
Conunission  notified  425  carriers  of  its 
intent  to  cancel  their  individual  tariffs  30 
days  thereafter,  in  the  absence  of  a 
showing  of  good  cause  why  such  tariffs 
should  not  be  cancelled. 

The  notice  was  served  on  the  425 
carriers  by  certiHed  mail  on  October  5. 
1987;  and  60  carriers  replied  to  the 
Notice  requesting  that  their  tariffs 
remain  active.  Accordingly,  the  tariff  of 
the  60  carriers  listed  in  Attachment  A 
that  responded  to  the  notice  will  be 


retained  in  the  Commission's  active 
files. 

It  is  misleading  to  the  public, 
potentially  unfair  to  competing  carriers, 
and  an  unreasonable  administrative 
burden  on  the  Commission's  staff  for 
inactive  tariffs  to  remain  on  file. 
Accordingly,  the  tariffs  of  the  365 
carriers  listed  in  Attachment  B  to  this 
notice  that  failed  to  respond  to  the 
October  5, 1987  notice  will  be  cancelled. 
It  should  be  noted  that  certain 
information  items  on  the  attached  lists 
may  not  apply  to  a  particular  carrier  and 
are,  therefore,  designated  not  applicable 
(NA). 

Now,  Therefore  it  is  ordered.  That  the 
tariffs  of  the  365  carriers  listed  on 
attachment  B  be  cancelled. 

It  is  further  ordered,  That  a  copy  of 
this  order  be  sent  by  certified  mail  to  the 
last  knowm  address  of  the  carriers  listed 
in  the  attachments  to  this  order. 

It  is  further  ordered,  That  this  notice 
be  published  in  the  Federal  Register. 

This  Order  is  issued  pursuant  to 
authority  delegated  to  the  Director. 
Bureau  of  Domestic  Regulation  by 
section  9.04  of  Commission  Order  No.  1 
(Revised)  dated  November  12, 1981. 
Robert  G.  Drew. 
Director,  Bureau  of  Domestic  Regulation. 

Attachment  A — Federal  Maritime 
Commission.  Bureau  of  Domestic 
Regulation.  Office  of  Carrier  Tariffs  and 
Service  Contract  Operations — Carriers 
That  Responded  to  the  Notice  of  Intent 
To  Cancel  Inactive  Tariffs 

ACRONYM:  A.E.  INTERNATIONAL 

SHIPPING 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1501  VERMONT  STREET 
CITY:  SAN  FRANCISCO 
STATE:  CA  94107 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  006774 

ACRONYM:  A.E.  EXPRESS 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  19032-B  SO.  VERMONT 

AVENUE 
CITY:  GARDENA 
STATE:  CA  90248 
COUNTRY:  UNITED  STATES  OF     ' 

AMERICA 
NAME  NUMBER:  000152 
ACRONYM:  ABACO  INTERNATIONAL 

SHIPPERS 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  4201  WEST  WRIGHTWOOD 

AVENUE 


CITY:  CHICAGO 

STATE:  IL  60639 

COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  000154 
ACRONYM:  AGENCIJA  RUDENJAK 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  32-08A  BROADWAY 
CITY:  ASTORIA 
STATE:  NY  11106 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  000175 
ACRONYM:  ALBURY'S 

INTERNATIONAL  SHIPPING,  INC. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P— O—  BOX  N3456 
CITY:  NASSAU 
SXAXP' 

COUNTRY:  BAHAMA  ISLANDS 
NAME  NUMBER:  000191 

ACRONYM:  ALLL\NCE  MARITIME 

LINE.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  9-15  MURRAY  STREET 
CITY:  NEW  YORK 
STATE:  NY  10007 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  002792 
ACRONYM:  AMERICAN  EXPRESS 

UNES 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  235  WEST  134TH  STREET 
CITY:  LOS  ANGELES 
STATE:  CA  90061 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  000224 
ACRONYM:  AMERICAN  PACIFIC 

LINE,  INC 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  110  W.  OCEAN  BLVD.  SUITE 

515 
CITY:  LONG  BEACH 
STATE"  CA 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  005843 
ACRONYM:  AMERICAN  SHIPPING 

UNES,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  11320  SOUTH  POST  OAK 

ROAD.  #214 


CITY:  HOUSTON 
STATE:  TX  77035 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  006615 
ACRONYM:  AMERICAN  TRAILER 

EXPRESS 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  523070 
CITY:  MIAMI 
STATE:  FL  33152 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  000243 
ACRONYM:  AMERICARGO  LfNES. 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  7233  N.W.  79TH  TERRACE 
CITY:  MIAMI 
STATE:  FL  33166 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  006613 

ACRONYM:  AMERICAS  CONTAINER 

UNE  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  32  SOUTH  STREET 
CITY:  BALTIMORE 
STATE:  MD  21202 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  006196 

ACRONYM:  AML  INC. 

DBA:  NA. 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  3758  N.W..  82ND  AVENUE, 

SUITE  104 
CITY:  MIAMI 
STATE:  FL  33166 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  006614 
ACRONYM:  ASIA  EXPRESS  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  NO.  18,  LANE  52, 1  TUNG 

STREET 
CITY:  TAirei,  TAIWAN 
SXAXF' 
COUNTRY:  PEOPLE'S  REPUBUC  OF 

CHINA 
NAME  NUMBER:  005887 
ACRONYM:  BESTWAY  OCEAN 

EXPRESS  TRANSPORT.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  515  RIVER  ROAD 
CITY:  CUFTON 


STATE:  NJ  07014 

COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  000374 
ACRONYM:  BLUESEA  SHIPPING  UNE. 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1361  SOUTH  FIGUEROA 

STREET 
CITY:  LOS  ANGELES 
STATE:  CA  90015 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  000381 
ACRONYM:  CARIBBEAN  BEST 

SERVICES,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  G.P.O.  BOX  4811 
CITY:  SAN  JUAN 
STATE:  PR  00936 
COUNTRY:  PUERTO  RICO 
NAME  NUMBER:  000703 
ACRONYM:  COMBINED  UNE.  INC., 

THE 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  650  GRAIN  EXCHANGE 

BUILDING 
CITY:  MINNEAPOUS 
STATE:  MN  55415 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  002234 
ACRONYM:  COMPAGNIE 

MAROCAINE  DE  NAVIGATION 
DBA:  COMANAV 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  7,  BOULEVARD  DE  LA 

RESSISTANCE 
CITY:  CASABLANCA  05 
STATE' 

COUNTRY:  MOROCCO 
NAME  NUMBER:  005965 
ACRONYM:  FAR  EAST  FREIGHT,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  79-11  41ST  AVE 
CITY:  ELMHURST 
STATE:  NY  11373 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  005730 
ACRONYM:  GLODEVAN 
INTERNATIONAL  TRANSPORT, 
INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  110  W.  OCEAN  BLVD.,  SUITE 
512 


CITY:  LONG  BEACH 

STATE:  CA  90802 

COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  002783 
ACRONYM:  HECNY 

TRANSPORTA-nONS,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  10840  S.  LA  CIENEGA  BLVD. 
CITY:  INGLEWOOD 
STATE:  CA  90304 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  005844 
ACRONYM:  INTER  OCEANIC 

FREIGHT,  S.A. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  20310 
CITY:  SANTO  DOMINGO 

COUNTRY:  DOMINICAN  REPUBUC 
NAME  NUMBER:  005944 
ACRONY\i:  INTERNATIONAL 

TRANSPORTATION  NETWORK. 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  2340  SOUTH  EL  CAMINO 

REAL,  SUITE  14 
CITY:  SAN  CLEMENTE 
STATE:  CA  92672 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  006748 
ACRONYM:  J.F.T.  CONTAINER  LINES 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  625 1  ST  AVENUE 
CITY:  SEATTLE 
STATE:  WN  98104 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  005865 
ACRONYM:  LA  ROSTA  DEL  MONTE 

EXPRESS,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  5132  N.W.  17TH  AVENUE 
CITY:ML\MI 
STATE:  FL  33142 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  005005 
ACRONYM:  LANDAL  CONTAINER 

SERVICE  INC. 
DBA'  NA 
PERSON  TYPES:  NON- VESSEL 

OPERA'ONG  COMMON  CARRIER 
STREET:  45  JOHN  STREET— SUITE 

1200 
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CITY:  NEW  YORK 

STATE:  NY  10038 

COUNTRY:  UNITED  STATES  O 

AMERICA 
NAME  NUMBER:  005916 
ACRONYM:  MARINVEST  FUNDS  S.A. 
DBA:  DOMINICAN  FERRIES 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  GUSTAVO  MEJIA  RICART 

NO.  80.  ENS  PIANTINA 
CITY:  SANTO  DOMINGO 
STATE: 

COUNTRY:  DOMINICAN  REPUBUC 
NAME  NUMBER:  005857 


UM 


ACRONYM:  MEGNA 

TRANSPORTATION  COMPANY 
DBA;  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  540 
CITY:  NEWPORT 
STATE:  KY  41071 
COUNTRY:  UNITED  STATES  OF 

AMERICA  I 

NAME  NUMBER:  001701  | 

ACRONYM:  MPC  TRANSMODAL  LINE 

DBA:  NA. 

PERSON  TYPES:  NON-VESSFX 

OPERATING  COMMON  CARRIER 
STREET:  RM  1201. 12TH  FLOOR,  NO. 

246  SEC.  2.  aiANG  AN  E.  RD, 
CITY:  TAIPEI 
STATE: 

COUNTRY:  TAIWAN 
NAME  NUMBER:  006706 

ACRONYM:  NANTAI  LINE  CO..  LTD. 

DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  450  SANSOME  STREET. 

SUITE  400 
CITY:  SAN  FRANQSCO 
STATE:  CA  94111 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  006143 
ACRONYM:  NATIONAL  SHIPPING 

COMPANY  OF  SAUDI  ARABL\ 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  8931 
CITY:  RIYADH 
STATE: 

COUNTRY:  SAUDI  ARABL\ 
NAME  NUMBER:  001497 

ACRONYM:  NAVIERA  AMAZONICA 

PERUANA.  S.A. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  911. 10  PISO  AV.  INCA 

GARCILASO  DE  LA  VEGA 
CITY:  LIMA 
STATE: 
COUNTRY:  PERV 


NAME  NUMBER:  001508 

ACRONYM:  NAVIERL\  TRANSPAPEL. 

CA. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  CENTRO  PARQUE 

BOYACA— EDIF  CENTRO  PISO  111 

AV.  SURGE  LOS  DO  CAMINOS   • 
CITY:  CARACAS  1071 
SXAXP' 

COUNTRY:  VENEZUELA 
NAME  NUMBER:  006181 
ACRONYM:  NAVIMERCA 

INTERNACIONAL.  S.A. 
DBA:  NAVINCA 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  AVE.  LUIS  ROCHE.  EDfflCIO 

UNIVERSAL-PISO  4  OFFICLNA  i404 

ALTAMIRA 
CITY:  CARACAS 
SXATF* 

COUNTRY:  VENEZUELA 
NAME  NUMBER:  006139 
ACRONYM:  O  T  AFRICA  UNE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  C/O  AFRICAN  RO-RO  LTD. 

MILLARD  HOUSE.  CUTLER  STREET 
CITY:  LONDON  El  7DU 
STATE: 

COUNTRY:  GREAT  BRITAIN 
NAME  NUMBER:  000876 

ACRONYM:  OMEGA  UNE 

DBA:  NA. 

reRSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  HUIDEVETTERSSTRAAT.  8- 

B-2000 
CITY:  ANTWERP.  BELGUIM 
STATE; 

COUNTRY:  BELGIUM 
NAME  NUMBER:  006767 

ACRONYM:  OMNITRANS  CORP.  LTD. 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATLNG  COMMON  CARRIER 
STREET:  111  BROADWAY.  17TH 

FLOOR 
CITY:  NEW  YORK 
STATE:  NY  10006 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  001295 

ACRONYM:  PACfflC  NEW  GUINEA 

LINE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  WORLD  TRADE  CENTER 

SUITE  297 
CITY:  SAN  FRANCISCO 
STATE:  CA  94111 
COUNTRY:  UNITED  STATES  OF 

AMERICA 


NAME  NUMBER:  006594 
ACRONYM:  PUERTO  RICO  FREIGHT 

SYSTEM.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  9081 
CITY:  SANTURCE 
STATE:  PR  00905 
COUNTRY:  PUERTO  RICO 
NAME  NUMBER:  006313 
ACRONYM:  QUALITY 

TRANSPORTATION  COMPANY 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  G.P.O.  BOX  202 
CITY:  SAN  JUAN 
STATE:  PR  00936 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  006343 
ACROm-M:  SAGAWA  EXPRESS 

INTERNATIONAL  CO..  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  SHUWZ  HAMAMATSWCHO 

EKIMAE  BLDG.  2-5-4 

HAMAMATSWCHO  MINATO-KU 
CITY:  TOKYO  105 
STATE* 

COUNTRY:  JAPAN 
NAME  NUMBER:  006720 
ACRONYM:  SAMBAND  LINE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  180 
CITY:  121  REYKJAVIK 
STATE* 

COUNTRY:  ICELAND 
NAME  NUMBER:  001061 
ACRONYM:  SCAC  TR.\NSPORT  (USA) 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  9133  LA  CIENEGA  BLVD.. 

SUITE  130 
CITY:  INGLEWOOD 
STATE:  CA  90301 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  004854 
ACRONYM:  SEBANG  (GLOBAL) 

ENTERPRISES,  INC. 
DBA:  GLOBAL  EXPRESS  UNES 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  17  BATTERY  PLACE,  SUITE 

2043 
CITY:  NEW  YORK 
STATE:  NY  10004 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  006751 


ACRONYM:  SESKO  MARINE 

TRAILERS,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  4715  N.W.  72ND  AVENUE 
CITY:  MIAMI 
STATE:  FL  33166 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  001133 
ACRONYM:  SHIPPERS 

CONSOLIDATORS.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  53  PARK  PLACE.  SUITE  204 
CITY:  NEW  YORK 
STATE:  NY  10007 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  006727 
ACRONYM:  SINO-PIFF 

INTERNATIONAL  FREIGHT  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  267-275  DES  VEUX  ROAD. 

RM.  1201  LOON  KEE  BLD 
CITY:  CENTURAL 
STATE: 

COUNTRY:  HONG  KONG 
NAME  NUMBER:  006055 

ACRONYM:  STAR  CARIBBEAN.  INC. 

DBA:  NA. 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  875  CLARKSON  AVENUE 
CITY:  BROOKLYN 
STATE:  NY  11203 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  006061 
ACRONYM:  STOLT  TANK 

CONTAINERS,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  8  SOUND  SHORE  DRIVE 
CITY:  GREENWICH 
STATE:  CT  06836 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  001191 
ACRONYM:  SURINAM  NAVIGATION 

CO. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  WATERKANT  44 
CITY:  PARAMARIBO 
STATE' 

COUNTRY:  SURINAM 
NAME  NUMBER:  001206 
ACRONYM:  TEXSHIP.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 


STREET:  1225  NORTH  LOOP  WEST 

CITY:  HOUSTON 

STATE:  TX  77032 

COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  005803 
ACRONYM:  TRANS  OCEAN 

DISTRIBUTION 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  851  TRAEGER  AVE. 
CITY:  SAN  BRUNO 
STATE:  CA  94066 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  005784 
ACRONYM:  UNITED  VAN  LINES 

INTERNATIONAL,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  ONE  UNITED  DRIVE 
CUT:  FENTON 
STATE:  MO  63026 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  001756 
ACRONYM:  UNIVERSAL 

TRANSCONTINENTAL 

CORPORATION 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  325  SPRING  STREET 
CITY:  NEW  YORK 
STATE:  NY  10013 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  004216 
ACRONYM:  UNSWORTH  TRANSPORT 

INTERNATIONAL.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1831  PENNSYLVANL\ 

AVENUE 
CITY:  UNDIN 
STATE:  NJ  07036 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  004280 
ACRONYM:  VERTEX  FREIGHT 

SYSTEMS.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  522217 
CITY:  MIAMI 
STATE:  FL  33152 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  005828 
ACRONYM:  W.CI.  FREIGHT  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 


STREET:  1813  W.  WILLARD  STREET 

CITY:  LONG  BEACH 

STATE:  CA  90810 

COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  000147 
ACRO.N'YM:  WORLD 

TRANSPORTATION. 

INCORPORATED 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  8415  ENVOY  AVENUE 
CITY:  PHILADELPHL\ 
STATE:  PA  19153 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  002859 
ACRONYM:  YAMATO  CUSTOMS 

BROKERS  U.S.A.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  720  HINORY  AVENUE 
CITY:  INGLEWOOD 
STATE:  CA  90301 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
NAME  NUMBER:  005687 

Attachment  B — Federal  Maritiine 
Commission,  Bureau  of  Domestic 
Regulation.  Office  of  Carrier  Tariffs  and 
Service  Contract  Operations — Carriers 
That  Failed  To  Respond  to  the  Notice  of 
Intent  To  Cancel  liMctive  Tariffs 

ACRONYM:  A-1  CONSOLIDATORS, 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  2974  NORTHWEST  NORTH 

RIVER  DRIVE 
CITY:  MIAMI 
STATE:  FL  33142 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  002159. 
ACRONYM:  ABI  LIMITED 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  PIPPS  HILL  INDUSTTUAL 

ESTATE 
CITY:  BASILDON  ESSEX  SS14  3BS 

ENGLAND 
STATE' 

COUNTRY:  GREAT  BRITAIN 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005821 
ACRONYM:  ACADIAN  OCEAN 

FREIGHT.  LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  419  RUE  DECATUR 
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CITY:  NEW  ORLEANS 

STATE:  LA  70130 

COUNTRY:  UNITED  STATES  GF\ 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000163 
ACRON'YM:  AEGIS  LOGISTICS 

SYSTEMS  INC 
DBA:  NA. 
PERSON  TYPES:  NGN- VESSEL    ' 

OPERATING  COMMON  CARRIER 

MARINE  TERMINAL  OPERATOR 
STREET:  GILFORD  L\DUSTRL\L 

CENTER  9505  BERGER  ROAD 
CITY:  COLUMBIA  1 

STATE;  MD  21046 
COUNTRY:  UNITED  STATES  OF! 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000169 
ACRONYM:  AFRICAN  UNER 

SERVICE,  INC 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  58 
CITY:  RED  BANK  I 

STATE:  NJ  07701 
COUNTRY:  UNITED  STATES  OPi 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000174 
ACRONYM:  AL-ROD 

INTERNATIONAL.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  5625  NORTH  PEARL  STREET 
CITY:  ROSEMONT 
STATE:  IL  60018 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006773 
ACRONYM:  ALCOA  STEAMSHIP  CO., 

INC. 
DBA:  NA. 
PERSON  TV  PES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  2568 
CITY:  MOBILE 
STATE:  AL  36652 
COUNTRY:  UNITED  STATES  OF* 

AMERICA  i 

UCENSE  NO.:  NA.  | 

NAME  NUMBER:  000193 

ACRONYM:  ALLMODAL  SHIPPING 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1565  BEACH  STREET 
CITY:  OAKLAND 
STATE:  CA  94608 
COUNTRY:  UNITED  STATES  Of 

AMERICA 
UCENSBNO.:NA. 
NAME  NUMBER:  000206 
ACRONTM:  ALTAI  SHIPPING  CORP. 


DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  590  BELLEVILLE  TURNPIKE 
CITY:  KEARNY 
STATE:  NJ  07032 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006189 
ACRONYM:  AMERICAN  OCEAN 

FREIGHT  UNES.  INC. 
DBA:  NA. 
PERSON  TYPES;  NON- VESSEL 

OPERATLNG  COMMON  CARRIER 
STREET:  65  SPRINGFIELD  AVENUE 
CITY:  SPRINGHELD 
STATE:  N) 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000217 

ACRONYM:  AMERI-UNES  INC. 

DBA:  NA. 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  6000  N.W.  84TH  AVENUE 
CITY:  MIAMI 
STATE:  FL  33166 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  006617 
ACRONYM:  AMERICA  AFRICA 

EUROPE  UNE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  TRANS-NAVAO 
CITY:  GRIMM,  14  2000  HAMBURG  11. 

WEST  GERMANY 

COUNTRY:  GERMAN  FEDERAL 

REPUBUC  (WEST) 
UCENSE  NO.:  NA. 
NAME  NUMBER:  007035 
ACRONYM:  AMERICA-AFRICA  LINE 

LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  BEREEDERUNGSGES  M.B.H. 

GRIMM  14 
CITY:  2000  HAMBURG  11 
STATE" 
COUNTRY:  GERMAN  FEDERAL 

REPUBUC  (WEST) 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000218 
ACRONYM:  AMERICAN  CARGO 

TRANSPORTATION  GROUP.  L\C. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  233  BROADWAY  —  SUITE 

669 
CITY:  NEW  YORK 
STATE:  NY 


COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005902 
ACRONYM:  AMERICAN 

CONTINENTAL  LINE.  INC. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  C/0  STEAMCO 11 

BROADWAY 
CITY:  NEW  YORK 
STATE:  NY 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005846 
ACRONYM:  AMERICAN 

INTERMODAL  SERVICES,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  17  BATTERY  PLACE  —  SUITE 

1717 
CITY:  NEW  YORK 
STATE:  NY  10004 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000230 
ACRONYM:  AMERICAN  KINGS,  INC 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1412  N.W.  82ND  AVENUE 
CITY:  MIAMI 
STATE:  FL  33126 
COU.NTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006768 
ACRONYM:  AMERICAN  MARITIME 

EXPRESS 
DBA:  NA. 

PERSON  TYPES:  AGENT-FIUNG  NON- 
VESSEL  OPERATING  COMMON 

CARRIER 
STREET:  5242  WEST  104TH  STREET 
CITY:  LOS  ANGELES 
STATE:  CA  94925 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005951 
ACRONYM:  AMERICAN  MARITIME 

EXPRESS.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  5  MARINVIEW  PLAZA- 
SUITE  312 
CITY:  HOBOKEN 
STATE:  NJ  07030 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  000233 


,--•«, 


ACRONYM:  AMERICAS  CARIBBEAN 

DBA:  NA. 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1300  MARK  STREET 
CITY:  ELK  GROVE  VILLAGE 
STATE:  IL  60007 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  000248 
ACRONYM:  AMERTRANS 

INTERNATIONAL  CORPORATION 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  8360  W.  FLAGLER  STREET 

#104  A 
CITY:ML\MI 
STATE:  FL  33144 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006770 

ACRONYM:  ANGORA  SHIPPING  N.V. 

DBA:  NA. 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  WILLEMSTAD. 
CITY:  CURACAO 
STATE: 

COUNTRY:  NETHERLANDS  ANTILLES 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000253 

ACRONYM:  ANGONAVE.  S.A. 

DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  200  PLAZA  DRIVE.  HARMON 

MEADOWS 
CITY:  SECAUCUS 
STATE:  NJ  07094 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000256 

ACRONYM:  ANTILLEAN  CARGO 

SERVICES 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  5400  N.W.  32ND  COURT 
CITY:  MIAMI 
STATE:  FL  33142 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  007037 

ACRONYM:  ANTILLES  &  AMAZON 

LINE 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  220  E.  42ND  STREET.  SUITE 

2100 
CITY:  NEW  YORK 
STATE:  NY  10017 
COUNTRY:  UNITED  STATES  OF 

AMERICA 


UCENSE  NO.:  NA. 
NAME  NUMBER:  006611 

ACRONYM:  ANTILLES  TRANSPORT 

UNE.  INC. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  OCEANIC  HOUSE.  21  WEST 

MAIN  ST. 
CITY:  OYSTER  BAY 
STATE:  NY  11771 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005884 

ACRONYM:  APAC  UNES  LTD. 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 
OPERATING  COMMON  CARRIER 

STREET:  1003  WINNING 
COMMERCIAL  BLDG..  46^48 
HILLWOOD  RD.,  TSIMSHATSUI, 

CITY:  KOWLOON 

STATE: 

COUNTRY:  HONG  KONG 

UCENSE  NO.:  NA. 

NAME  NUMBER:  005885 

ACRONYM:  API  CONTAINER  LINE 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  8915  SOUTH  LA  CIENEGA 

BLVD. 
CITY:  INGLEWOOD 
STATE:  CA  90301 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005886 

ACRONYM:  AQUA  LINES  INC. 

DBA:  NA. 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  123  PENNSYLVANIA  AVE. 
CITY:  SOUTH  KEARNY 
STATE:  NJ  07032 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAKffi  NUMBER:  000264 

ACRONYM:  ASIA  BLUE  SHIPPING, 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  149-10 183RD  STREET 
CITY:  JAMAICA 
STATE:  NY  11413 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  002849 
ACRONYM:  ATA  NAUTICAL 

CORPORATION 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 


STREET:  3220  N.W.  SOUTH  RIVER 

DRIVE 
CITY:  MIAMI 
STATE:  FL  33142 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000283 
ACRONYM:  ATLANTA  SHIPPING 

CORPORATION 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  80  BROAD  STREET 
CITY:  MONROVUV 
STATE: 

COUNTRY:  LIBERL\ 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000284 
ACRONYM:  ATLANTIC  UNES  AND 

NAVIGATION  COMPANY  INC 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  33  BROUWERSVLIET-^3-2000 
CITY:  ANTWERP 
STATE: 

COUNTRY:  BELGIUM 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000307 
ACRONYM:  ATLANTIC  MIDDLE  EAST 

UNES  S.A. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  EDIHCIO  BRANIFF  AV 

FEDERICO  BOYD  Y  CALLE  51 
CITY:  PANAMA  CITY 
STATF" 

COUNTRY:  REPUBUC  OF  P.ANAMA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000308 
ACRONYM:  ATLANTRAFFIK  EXPRESS 

SERVICE,  LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  370  LEXINGTON  AVENUE 
CITY:  NEW  YORK 
STATE:  NY  10017 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000311 
ACRONYM:  ATLAS  UNES 
DBA:  NA. 
raRSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  EDIHCIO  TORRE  BANCOSUR 
CITY:  PANAMA  1,  PANAMA 

C'T  ATX*. 

COUNTRY:  REPUBUC  OF  PANAMA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005899 
ACRONYM:  AURO  MAR  INC 
DBA:  NA. 
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PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  3095-B  N.W.  77TH  AVENUE 
CITY:  MIAMI 
STATE:  FL  33122 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000316 
ACRONYM:  AYO  SHIPPING 

CORPORATION 
DBA:  NA. 
PERSON  TYPES;  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  2127  , 

CITY:  MOBILE 

STATE:  AL  36652  ' 

COUNTRY:  UNITED  STATES  OF    , 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006612  ' 

ACRONYM:  B.C.  SHIPPING  UNE.  INC. 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1911  WEST  ALABAMA 
CITY:  HOUSTON 
STATE:  TX  77098 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  006009 
ACRONYM:  BR.  GLYNN 

INTERNATIONAL  INC 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  167-37  PORTER  ROAD 
CITY:  JAMICA  , 

STATE:  NY  11434  I 

COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000328 
ACRONYM:  BACKGAMMON 

CONTAINER  UNE 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  110  WEST  OCEAN  BLVD.. 

SUITE  320 
CITY:  LONG  BEACH 
STATE:  CA  90802 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA 
NAME  NUMBER:  000332 

ACRONYM:  BLUE  SHIPPING  AGENCY 

DBA:  NA. 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  VIA  BORRA.  35-57100 
CITY:  UVORNO 
STATE: 

COUNTRY:  ITALY 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006766 

ACRONYM:  BOOKS  INTERNATIONAL. 
INC. 


DBA;  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  6096 
CITY:  MCLEAN 
STATE:  VA  22106 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  002802 

ACRONYM:  BOSTRUM-WARREN.  INC. 

DBA:  NA. 

PERSON  TYPES:  OCEAN  FREIGHT 

FORWARDER  (INDEPENDENT) 

NON- VESSEL  OPERATING 

COMMON  CARRIER 
STREET:  3200  FOURTH  AVE  SOUTH  ' 
CITY:  SEATTLE 
STATE:  WA  98134 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  1729 
NAME  NUMBER:  001769 
ACRONYM:  BOW  PATMAR 

CONTAINER  LINE.  INC 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1105  CASPIAN  AVENUE 
CITY:  LONG  BEACH 
STATE:  CA  90813 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001770 

ACRONYM:  BRANCO  ATLANTICO 

LINE  S.A. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  90  BROAD  STREET.  2.ND 

FLOOR 
CITY:  NEW  YROK 
STATE:  NY  10004 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006081 
ACRONYM:  BUSHFINCH 

INTERNATIONAL  ENTERPRISES 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  19861 
CITY:  RALEIGH 
STATE:  NC  27619 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  000396 

ACRONYM:  C  LINE  MARINE  INC. 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1218  UNION  STREET 
CITY:  BROOKLYN 
STATE:  NY  11225 
COUNTRY:  UNITED  STATES  OF 

AMERICA 


UCENSE  NO.:  NA. 
NAME  NUMBER:  000642 
ACRONYM:  C  A.  NAVIERA  DE 

TRANSPORTS  Y  TURISMO 
DBA:  TRANSYTUR  UNE 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  C/O  TRANSYTUR  LINE 
CITY:  ML\MI 
STATE:  FL  33132 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA, 
NAME  NUMBER:  007048 
ACRONYM:  CD.I.  OF  KENTUCKY. 

INC. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  333  WEST  VINE  STREET. 

SUITE  1505 
CITY:  LEXINGTON 
STATE:  KY  40507 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  002359 

ACRONYM:  CF.M.  CONSOLEDATORS 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  HOOK  CREEK  BLVD.  &  145TH 

AVENUE 
CITY:  VALLEY  STREAM 
STATE:  NY  11581 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005983 
ACRONYM:  CALIFORNIA 

INTERNATIONAL  FREIGHT  CORP. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 

NON- VESSEL  OPERATING 

COMMON  CARRIER 
STREET:  425  CALIFORNIA  STREET. 

SUITE  2200 
CITY:  SAN  FRANCISCO 
STATE:  CA  94104 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000667 

ACRONYM:  CANATLANTIC  UNE  LTD. 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  8274  STATION  A 
CITY:  ST.  JOHNS,  NEWFOUNDLAND, 

A1B3N4 
STATE: 

COUNTRY:  CANADA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005989 


ACRONYM:  CANTACLARO 

CONTAINER  LINE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  CENTRAL  BANAVEN. 

NUCLEO  B  PISO  2.  OFICINA  22 
CITY:  CHUAD.  CARACAS 
SXATF* 

COUNTRY:  VENEZUELA 
UCENSE  NO,:  NA. 
NAME  NUMBER:  000678 

ACRONYM:  CARGOMASTERS.  INC. 

DBA:  NA. 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  33  RECTOR  STREET 
CITY:  NEW  YORK 
STATE:  NY  10006 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000694 

ACRONYM:  CARGONET  (NY)  INC 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  145  HOOK  CREEK  BLVD.  15 
CITY:  VALLEY  STREAM 
STATE:  NY  11581 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005998 

ACRONYM:  CARIB  ATLANTIC  LINES 

LTD. 
DBA:NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  GRAND  CAYMAN  RW.L 
CITY: 
STATE* 

COUNTRY:  CAYMAN  ISLANDS 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000697 
ACRONYM:  CARIBBEAN  AND 

CENTRAL  AMERICAN  LINES 

LIMITED 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  190 
CITY:  GRAND  CAYMAN 
STATE* 

COUNTRY:  CAYMAN  ISLANDS 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006005 

ACRONYM:  CARIBBEAN  ANTILLEAN 

FREIGHT.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  6501  N.W.  36TH  STREET. 

SUITE  180 
CITY:  MIAMI 
STATE:  FL  33186 
COUNTRY:  UNITED  STATES  OF 

AMERICA 


UCENSE  NO.:  NA. 
NAME  NUMBER:  000702 
ACRONYM:  CARIBBEAN  BASIN 

TRANSPORT  LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  BANK  OF  NOVA  SCOTIA 

BUILDING  4TH  FLOOR 
CITY:  GEORGETOWN 
STATE: 

COUNTRY:  CAYMAN  ISLANDS 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006003 
ACRONYM:  CARIBBEAN  CARGO 

SERVICES.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-PERSON 

OPERATING  COMMON  CARRIER 
STREET:  524  BERGEN  STREET 
CITY:  BROOKLYN 
STATE:  NY  11217 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000705 
ACRONYM:  CARIBE  TRANSPORT 

CONSOLIDATORS.  INC 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  7856  NW  72ND  AVENUE 
CITY:  MIAMI 
STATE:  FL  33166 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000716 
ACRONYM:  CARIBMAR  TRADING 

LTD. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 

AGENT— FILING 
STREET:  3500  N.W.  114TH  STREET 
CnT:ML\MI 
STATE:  FL  33167 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000717 
ACRONYM:  CARIGULF  LINES 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  760 
CITY:  BELIZE  CITY 
STATE: 

COUNTRY:  BEUZE 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000719 
ACRONYM:  CARRERAS  SHIPPING  CO. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  950 
CITY:  SAN  JUAN 


STATE:  PR  00902 

COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  002777 
ACRONYM:  CENTRAL  AMERICAN 

SHIPPING  SERVICES 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  24 
CITY:  PUERTO  CORTES 
STATE' 

COUNTRY:  REPUBUC  OF  HONDURAS 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000734 

ACRONYM:  CENTRAL  AMERICAN 

TRAILERS 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  14  CALLE  8-14  ZONE  1 
CITY:  GUATEMALA  CITY 
STATE* 

COUNTRY:  GUATEMALA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000736 
ACRONYM:  CENTRAMER  UNE.  CA. 
DBA  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  PISO  2.  OHCINA  22.  CHUAO 
CITY:  CARACAS 
STATE" 

COUNTRY:  VENEZUELA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006963 
ACRONYM;  CENTURY  MARINE.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  142-82  ROCKAWAY 

BOULEVARD 
CITY:  JAMAICA 
STATEl:  NY  11434 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000742 
ACRONYM:  CHEETAH 

INTERNATIONAL  INC, 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1115  CLIFTON  AVENUE 
CITY:  CLIFTON 
STATE;  NJ  07013 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006012 
ACRONYM:  CIA.  MARTTIMA 

SANADRES  Y  PROVIDENCL\.  LTDA. 
DBA:  SANPROVI 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OI^IIATING) 
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STREET:  3750  N.W.  28TH  STREET 

SUnE200 
CITY:  KUAMI 
STATE:  FL  33142 
COUNTRY:  UNITED  STATES  OP 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006966 
ACRONYM:  CUPPER  NAVIGATION 

CORPORATION 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET" 

CITY:  MONROVIA,  LIBERIA 
STATE: 

COUNTRY:  LIBERL\ 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001771 

ACRONYM:  COLONIAL 

NAVIGATION.  INC. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATLNG) 

AGENT— nUNG 
STREET:  2  E.  BRYAN  STREET 
CITY:  SAVANN.MI 
STATE:  GA  31412 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000764 

ACRONYM:  COLOMBUS  CARGO 
SYSTEM.  INa  r 

DBA:  NA.  | 

PERSON  TYPES:  NON- VESSEL 
OPERATING  COMMON  CARRIER 

STREET:  120  BROADWAY,  SUITE  2903 

CITY:  NEW  YORK 

STATE:  N^Y  10005 

COUNTRY:  UNITED  STATES  OF 
AMERICA 

UCENSE  NO.:  NA. 

NAME  NUMBER:  006762 

ACRONYM:  COMBINED  TRANSPORT 
LINE  I 

DBA:  NA.  I 

PERSON  TYPES:  NON- VESSEL 
OPERATING  COMMON  CARRIER 

STREET:  P.O.  BOX  34470 

CITY:  NORTH  KANSAS  CITY 

STATE:  MO  64116 

COUNTRY:  UNITED  STATES  OF 
AMERICA 

UCENSE  NO.:  NA. 

NAME  NUMBER:  006032 

ACRONYM:  CAMPAGNIE  MARJTIME 

ZAIROISE 
DBA:  NA. 
PERSON  TYPES:  CONTROLLED 

CARRIER 
STREET: 

CITY:  KINSHASA 
STATE: 

COUNTRY:  ZAIRE 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000785. 
ACRONYM:  COMPANHLA  NAOONAL 

DE  NAVEGACAO 


I 


DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  RUA  DO  COMERCO,  85, 

APARTADO  2184-1104 
CITY:  USBON 
STATE:  ^ 

COUNTRY:  PORTUGAL 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000790 
ACRONYM:  COMPANHLA 

PORTUGUESA  DE  NAVEGACAO, 

LDA. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  RUA  ALTO  DO  DU  RUE.  67— 

RESTEO1400 
CITY:  USBON 
STATE: 

COUNTRY:  PORTUGAL 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006038 
ACRONYM:  CONCORDE  CARIBE 

UNES.  LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  2150  N.W.  70TH  AVENUE 
CITY:ML\MI 
STATE:  FL  33122 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000797 
ACRONYM:  CONEX  MARLME,  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPFJIATING  COMMON  CARRIER 
STREET:  2500  WILSHIRE  BLVD.  #1026 
CITY:  LOS  ANGELES 
STATE:  CA  90057 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  002154 

ACRONYM:  CONQUEST  LMDUSTWES, 

LTD. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1500  BROADWAY  —  SUITE 

2304 

CITY:  NEW  YORK 

STATE:  NY  10036 

COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  002156 
ACRONYM:  CONTIMAR  GULFMED 

LINE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  EBBCHAUSSEE 189 
CITY:  2000-52  HAMBURG 
STATE; 
COUNTRY:  GERMAN  FEDERAL 

REPUBUC  (WEST) 


UCENSE  NO.:  NA. 

NAME  NUMBER:  000825 

ACRONYM:  CONTRAKL\R  S.A. 

DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  KIPPERSTRAAT 15 
CITY:  2020  ANTWERPEN 
STATE* 

COUNTRY:  BELGIUM 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000824 
ACRONYM:  COSMOS  EXPRESS 
DBA:  NA. 
PERSON  rV'PES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  39  BROADWAY 
CITY:  NEW  YORK 
STATE:  NY  10004 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000833 

ACRONYM:  CYLANCO  S.A. 
DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATING) 
STREET:  25  DE  MAYO  444  4  PISO 
CITY:  MONTEVIDEO 
STATE' 

COUNTRY:  URUGUAY 
LICENSE  NO.:  NA. 
NAME  NUMBER:  002430 

ACRONYM:  DAMCO-BOSTON.  INC. 

DBA:  NA. 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  140  WOOD  ROAD 
CITY:  BRAINTREE 
STATE:  MA  02184 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000904 
ACRONTM:  DAMCO-CHARLESTON, 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  215  EAST  BAY  STREET 
CITY:  CHARLESTON 
STATE:  SC  29402 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000905 
ACRONYM:  DATE  LINE  SHIPPING 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREEf:  42  BROADWAY 
CITY:  NEW  YORK 
STATE:  NY  10004 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 


NAME  NUMBER:  000916 

ACRONYM:  DECA  MARINE 

CORPORATION 
DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATING) 
STREET:  18065  SOUTHWEST  77TH 

AVENUE 
CITY:  MIAMI 
STATE:  FL  33157 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000921 
ACRONYM:  DELF  SHIPPING  (PTY.) 

LIMITED 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  117  SANDOWN  CENTRE 
CITY:  MAUD  STREET-SANDOWN- 

SANDTON-TRANSVAAL 
STATE: 

COUNTRY:  LESOTHO 
LICENSE  NO.:  NA. 
NAME  NUMBER:  000923 
ACRONYM:  DELFIN  MARINA  S.A. 
DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATLNG) 
STREET:  AQUILIANO  DE  LA 

GUARDIA  NO.  3 
CITY:  CUIDAD  DE  PANAMA 
STATE* 

COUNTRY:  REPUBUC  OF  PANAMA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005815 
ACRONYM:  DELTA  CARIBBEAN 

UNES  UMITED 
DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATING) 
STREET:  LOUISIANA  AVENUE  OPEN 

WHARF  P.O.  BOX  750274 
CITY:  NEW  ORLEANS 
STATE:  LA  70175 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006967 
ACRONYM:  DESFORD  LINES.  INC. 
DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATING) 
STREET:  80  BROAD  STREET 
CITY:  MONROVIA 
STATE: 

COUNTRY:  LIBERIA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  000930 
ACRONYM:  DIONYSIA  SHIPPING 

CORPORATION 
DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATING) 
STREET:  BOERENIEGERSTRAAT 171 
CITY:  B  2520  EDEGEM  (ANTWERP) 


QTATF* 

COUNTRY:  BELGIUM 
UCENSE  NO.:  NA. 
NAME  NUMBER:  00936 
ACRONYM:  DIV-DIV  LINE,  LTD. 
DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATING) 
STREET: 
CITY:  TORTOLA 
STATE: 

COUNTRY:  VIRGIN  ISLANDS 
UCENSE  NO.:  NA. 
NAME  NUMBER:  00945 
ACRONYM:  DOUBLE  EAGLE  LINES, 

INC. 
DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATING) 
STREET:  75  LANDSCAPE  AVENL^E 
CITY:  YONKERS 
STATE:  NY  10705 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA, 
NAME  NUMBER:  002220 
ACRONYM:  DPS  FREIGHT  SERVICES 

LTD. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARPJER 
STREET:  STONE  HOUSE,  128-140 

BISHOPSGATE 
CITY:  LONDON  EC2M  4HX  ENGLAND 
STATE' 

COUNTRY:  GREAT  BRITAIN 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005740 
ACRONYM:  DURION  FREIGHT  LINES. 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  UNIVERAL  AMERICAN  1860 

ALA  MOANA  BLVD.  SUITE  706 
CITY:  HONOLULU 
STATE:  HI  96815 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005701 
ACRONYM:  E.D.S.  LNTERNATIONAL 

SHIPPING  CORP. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  506-528  COZINE  AVENUE 
CITY:  BROOKLYN 
STATE:  NY  11208 
COUNTRY:  UNITED  STATE  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  00G757 

ACRONYM:  E.W.E. 

TRANSPORTATION  COMPANY  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 


STREET:  PIER  56 

CITY:  SEATTLE 

STATE:  WA  98101 

COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006088 
ACRONYM:  EAL  EUROPA-AFRIKA- 

UNIE  GMBH 
DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATING) 
STREET:  HINTER  DER  MAUER  9 
CITY:  BREMEN 
STATE: 
COUNTRY:  GERMAN  FEDERAL 

REPUBUC  (WEST) 
LICENSE  NO.:  NA. 
NAME  NUMBER:  002764 
ACRONYM:  ECONOLINES 
DBA:  A).  GROUPAGE B.V.  (A SERVICE 

OF) 
PERSON  TYPES:  NON-VTSSEL 

OPERATING  COMMON  CARRIER 
STREET:  34  HEEMRAADSSLNGEL 
CITY:  3021  DB  ROTTERD.\M 
STATE' 

COUNTRY:  N'ETHERLANDS  ANTILLES 
UCENSE  NO.:  NA. 
N.'^IE  NUMBER:  006090 
ACRONTM:  ELITE  CONTAINER 

SYSTEMS  (USA)  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  299  BROADWAY,  SUITE  1215 
CITY:  NEW  YORK 
STATE:  NY  10007 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  002221 
ACRONYM:  EMPROS  LINES 
DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATING) 
STREET:  17  BATTERY  PLACE 
CITY:  NEW  YORK 
STATE:  NY  10004 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006970 
ACRONYM:  ETHIOPL\N  SHIPPING 

UNES 
DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  2572 
CITY:  ADDIS  ABABA 
STATE: 

COUNTRY:  ETHIOPIA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001244 
ACRONYM:  EURAM  LINES  Aj\D 

NAVIGATION  INC. 
DBA:  NA. 
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UMI 


PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET' 

CITY:  PANAMA,  R.P. 
STATE* 

COUNTRY:  REPUBUC  OF  PANAMA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001245 
ACRONYM:  EUROAD 

INTERNATIONAL.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  3785  N.W.  82ND  AVENUE 
CITY:  MIAMI 
STATE:  FL  33166 
COUNTRY:  UNITED  STATES  Ofl 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001250 
ACRONYM:  EUROPEAN  EXPRF^S 

SHIPPING  LINES  CO. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COKLMON  CARRIER 
STREET:  17  BATTERY  PLACE— SUITE 

1930 
CITY:  NEW  YORK 
STATE:  NY  10004 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001259 
ACRONYM:  EUROPEAN  OCFJVril 

FREIGHT.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  17  BATTERY  PLACE— SUITE 

236 
CITY:  NEW  YORK 
STATE:  NY  10004 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001260 
ACRONYM:  EUROTRAMP 

INTERNATIONAL  LIMITED 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  N 
CITY:  8327  NASSAU 
STATK* 

COUNTRY:  BAHAMA  ISLAND^ 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006109 
ACRONYM:  EXPRESO  A.  SANTO 

DOMINGO.  INC 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARfUER 
STREET:  G.P.O.  BOX  3433 
CITY:  SAN  JUAN 
STATE:  PR  00936 
COUNTRY:  UNITED  STATES  O 

AMERICA 
UC^SE  NO.:  NA. 


NAME  NUMBER:  006306 
ACRONYM:  EXPRESS  FORWARDING 

AND  STORAGE  CO..  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  19  RECTOR  STREET 
CITY:  NEW  YORK 
STATE:  NY  10006 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  001270 
ACRONYM:  EXPRESSVAN 

INTERNATIONAL,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  19  RECTOR  STREET 
CITY:  NEW  YORK 
STATE:  NY  10006 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCF.NSE  NO.:  NA. 
NAME  NUMBER:  001272 
ACRONYM:  FAST  INTERNATINAL 

TRANSPORTATION 
DBA:  NA. 
PERSON  TYPES:  NON-VESSFX 

OPERATING  COMMON  CARRIER 
STREET:  147-39  75TH  STREET  SUITE 

215 
CITY:  JAMAICA 
STATE:  NY  11434 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000410 
ACRONTM:  FASTAINER  LINE 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  14814  S.  DREXEL  AVENUE 
CITY:  DOLTON 
STATE:  IL  60419 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006752 

ACRONYM:  FEMTCO 

DBA:  NA. 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  691 
CITY:  SAN  FRANCISCO 
STATE:  CA  94105 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001777 
ACRONYM:  FIRST  INTERNATIONAL 

SHIPPING  CO. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  4211  MAINE  TRAIL 
CITY:  CRYSTAL  LAKE 


STATE:  IL  60014 

COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001783 
ACRONYM:  FLORA  BANANERA 

ECUATORIANA  S.A. 
DBA:  NA. 
PERSON  TYPES:  CONTROLLED 

CARRIER 
STREET:  P.  ICAZA  437.  EDIFICIO 

ATAHUALPA.  9TH  FLOOR 
CITY:  GUAYAQUIL 

COUNTRY:  ECUADOR 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000414 
ACRONYM:  FLOTA  DE  QUIMICOS, 

CA.  (FLOQUIM) 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  NUCLEO  A.  PISO  13  OF  131  A 
CITY:  CARACAS 
STATE* 

COUNTRY:  VENEZUELA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001788 
ACRONYM:  FLUMAR  PARAGUAY  A. 

S.A. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  CONIMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  CAU£  TTE. 

V  JCANONNIKOFF  998 
CITY:  ASCUNCION 
STATE: 

COUNTRY:  PARAGUAY 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001785 
ACRONYM:  FREIGHTMASTERS.  INC 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  264 
CITY:  MOUNT  PROSPECT 
STATE:  IL  60056 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000436 
ACRONYM:  FRESHPRO  INC 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  125  WEST  4TH  STREET. 

SUITE  213 
CITY:  LOS  ANGELES 
STATE:  CA  90013 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  002163 
ACRONYM:  FUJIAN  SHIPPING  CO. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 


STREET:  79  ZHONG  PING  RD. 

CITY:  FUZHOU.  FUJIAN  PROVINCE 

STATE: 

COUNTRY:  PEOPLE'S  REPUBUC  OF 

CHINA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006972 
ACRONYM:  G  &  E  UNITED  CARGO 

CONSOUDATOR 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  2322  BRYANT  STREET 
CITY:  SAN  FRANCISCO 
STATE:  CA  94110 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006251 
ACRONYM:  GALLOWAY  TRANSPORT 

SERVICES 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  9055  S.W.  87TH  AVENUE- 
SUITE  33176 
CITY:  MIAMI 
STATE*  FL 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000454 
ACRONYM:  GASMAR  S.A. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  25  DE  MAYO  444  PISO  4 
CITY:  MONTEVIDEO 
STATE: 

COUNTRY:  URUGUAY 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000456 
ACRONYM:  GAYDEM  MARINE 

SYSTEMS  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  191  ROUTE  DE  DELMAS. 

COINDELMAS  25 
CITY:  PORT-AU-PRINCE 
STATE' 

COUNTRY:  HAITI 
LICENSE  NO.:  NA. 
NAME  NUMBER:  000458 
ACRONYM:  GERMAN  AMERICAN 

UNE  S.A. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  119  VL\  ESPANA 
CITY:  PANAMA  CITY 
STATE: 

COUNTRY:  REPUBUC  OF  PANAMA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000468 
ACRONYM:  GLOBAL  REFFER 

CARRIER.  INC. 


DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  3701  N.W.  SOUTH  RIVER 

DRIVE 
CITY:  MIAMI 
STATE:  FL  33142 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006974 

ACRONYM:  GLOBEX  CONTRACT 

CARRIER 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1  TUDOR  CIRCLE 
CITY:  YORKTOWN 
STATE:  NY  10598 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006743 
ACRONYM:  GOLDSTAR  LINE  LIMITED 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  SUITE.  2  WEASTE  TRADING 

ESTATE.  UVERPOOL  ST. 
CITY:  WEASTE.  SALFORD  M6  5RL 

UNITED  KINGDOM 
STATE* 

COUNTRY:  GREAT  BRITAIN 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005889 
ACRONYM:  GORTHON  LINES 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  GORTHONS  REDERI A/B 
CITY:  HELSINGBORG 
STATE* 

COUNTRY:  SWEDEN 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000475 
ACRONYM:  GUAM  SHIPPING  UNES. 

INC. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 

AGENT-FIUNG 
STREET:  220  EAST  MARINE  DRIVE 
CITY:  AGANA 
STATE:  96910 
COUNTRY:  GUAM 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005893 
ACRONYM:  GULF  STREAM  LINE 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  20  STONE  STREET 
CITY:  NEW  YORK 
STATE:  NY  10004 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006253 


ACRONYM:  GUYSTAR 

INTERNATIONAL  SHIPPING  & 

TRADING  CO. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  146  STUYVESANT  AVENUE 
CITY:  NEWARK 
STATE:  NY  07106 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005859 
ACRONYM:  HAFSKIP  LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  66  READE  STREET 
CITY:  NEW  YORK 
STATE:  NY  10007 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  001420 
ACRONYM.  HANIBAL  LINES.  S.  A. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  8811  N.W.  23RD  STREET 
CITY:  MIAMI 
STATE:  FL  33126 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001424 
ACRONYM:  HERITAGE  AIRFREIGHT, 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  113  SIERRA  STREET 
CITY:  EL  SEGUNDO 
STATE:  CA  90245 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005848 
ACRONYM:  HORN-UNE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  BAUMWALL  3.  2000 

HAMBORG 11 
CITY:  WEST  GERNMAN 

STATE* 

COUNTRY:  GERMAN  FEDERAL 

REPUBUC  (WEST) 
UCENSE  NO.:  NA. 
NAME  NUMBER:  0015696 
ACRONYM:  IBERO  LINES 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  JOAQUIN,  COSTA  #36 
CITY:  MADRID 
STATE' 
COUNTRY:  SPAIN 


46672 


Federal  Regiatar  /  VoL  52.  No.  236  /  Wednesday.  Decembw  9.  1987  /  Notices 


t 

Federal  Register  /  Vol.  52.  No.  236  /  Wednesday,  December  9.  1987  /  Notices 46673 


UCENSE  NO.:  NA. 

NAME  NUMBER:  001578 

ACRONYM:  IMPOREX,  INC. 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  33  BROAD  STREET,  SUITE 

330 
CITY:  BOSTON 
STATE:  MA  02109 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001327 

ACRONYM:  INLAND  FREIGHT  LINES 
DBA:  NA.  I 

PERSON  TYPES:  NON- VESSEL    I 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  707 
CITY:  ORANGE 
STATE:  CA  92666 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO :  NA. 
NAME  NUMBER:  001396 
ACRONYM:  INTER-TRADE  SHIPPING, 

INC. 
DBA:  NA. 
PERSON  TYreS:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  5099 
CITY:  HIALEAH 
STATE:  FL  33014 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO:  NA. 
NAME  NUMBER:  005697 

ACRONYM:  INTERCONTINENT 

EXPRESS,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  7L4  SO.  ISIS  AVENUE 
CITY:  INGLEWOOD 
STATE:  CA  90301 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001340 

ACRONYM:  INTERCONTINENTAL 

MARLNE  LINES 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  410  SEVERN  AVENUE,  SUITE 

#312 
CITY:  ANNAPOUS 
STATE:  MD  21403 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NLIMBER:  001342 

ACRONYM:  INTERCONTINENTAL 

MARITIMA,  S.A. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMbN 

CARRIER  (VESSEL  OPERATING) 


STREET:  ZEPITA  268  OF  602 
CITY:  CASILLA  4,  CALLAO 
STATE*  ' 

COUNTRY:  PERU 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001343 
ACRONYM:  LNTERNATIONAL 

FREIGHT  SERVICES 
DBA:  NA. 
PERSON  TYPES:  OCEAN  FREIGHT 

FORWARDER  (INDEPENDENT) 

NON-VESSEL  OPERATING 

COMMON  CARRIER 
STREET:  161  PRESCOTT  ST 
CITY:  EAST  BOSTON 
STATE:  MA  02128 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  2614 
NAME  NUMBER:  006561 
ACRONYM:  INTERNATIONAL 

SERVICES 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  610903 
CITY:  DFW  AIRPORT 
STATE:  TX  75261 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  005906 
ACRONYM:  INTERNATIONAL 

SHIPPING  COMPANY.  THE 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  5550  FRIENDSHIP 

BOULEVARD,  #250 
CITY:  CHEVY  CHASE 
STATE:  MD  20815 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  001372 

ACRONYM:  INTERNATIONAL 

SUCCESS  CORPORATION 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  6041  WEST  IMPERIAL 

HIGHWAY 
CITY:  LOS  ANGELES 
STATE:  CA  90045 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  007063 
ACRONYM:  INTRA-MODAL  SYSTEMS 

CO. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  3937 
CITY:  SAVANNAH 
STATE:  GA  31404 
COUNTRY:  UNITED  STATES  OF 

AMERICA 


UCENSE  NO.:  NA. 
NAME  NUMBER:  001380 
ACRONYM:  ISLAND  UNE  SHIPPING 

CO..  LTD. 
DBA:NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  21310 
CITY:  FT.  LAUDERDALE 
STATE:  FL  33335 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006986 
ACRONYM:  ISLAND  SHIPPING  LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATLNG) 
STREET:  P.O.  BOX  680 
CITY:  GRAND  CAY  AN  BWI 
STATE: 

COUNTRY:  CAYMAN  ISLANDS 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001385 

ACRONYM:  ISLAND  TRADE  SHIPPING 

LINE,  S.A. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATLNG) 
STREET:  P.O.  BOX  1824 
CITY:  PANAMA  1 
ST  ATP' 

COUNTRY:  REPUBUC  OF  PANAMA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001386 
ACRONYM:  J  L  S  INTERNATIONAL 

CORP. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  13011  OLD  HICKORY  BLVD. 

ROOM  210 
CITY:  ANTIOCH 
STATE:  TN  37013 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005874 
ACRONYM:  J.C.T.  BENELUX  B.V. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  WAAUB^EN  Z.Z.  6-3088  HH 
CITY:  ROTTERDAM 
STATE: 
COUNTRY:  THE  NETHERLANDS, 

HOLLAND 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006749 
ACRONYM:  JECO  SHIPPLNG 

INTERNATIONAL,  N.V. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  G.W.  BURGERPLEIN  5-7  3021 

AS 


CITY:  POSTBUS 1041-3000  BA, 

ROTTERDAM 
ST  ATP* 

COUNTRY:  THE  NETHERLANDS. 

HOLLAND 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001409 

ACRONYM:  JEPSEN  INTERNATIONAL 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1000  N.  VILLA  AVENUE 
CITY:  VILLA  PARK 
STATE:  IL  60181 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001412 

ACRONYM:  KEY  KARGO  CONTAINER 

SERVICE  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  145  HOOK  CREEK  BLVD., 

BLDG.  lA  NORTH 
CITY:  VALLEY  STREAM 
STATE:  NY  11581 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  005694 

ACRONYM:  KOCTUG  UNE 

DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  884-KARAKOY 
CITY:  ISTANBUL 
STATE' 

COUNTRY:  TURKEY 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001480 
ACRONYM:  KOTOBUKI  U.S.A.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET;  9500  WESTVIEW— SUITE  101 
CITY:  HOUSTON 
STATE:  TX  77055 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  005745 
ACRONYM:  L.C.L.  INCORPORATED 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  C/O  CLOSE  OCEAN 

SHIPPING.  ATTN:  MR.  OLMEDA 

ONE  WORLD  TRADE  CENTER. 

SUITE  20045 
CITY:  NEW  YORK 
STATE:  NY  10048 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001560 
ACRONYM:  L.V.V.— VALDEZ  LINE 


DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATING) 
STREET:  PROSPERO.  330 

CITY:  iQurros 

STATE: 

COUNTRY:  PERU 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001581 
ACRONYM:  LASER  CARGO 

SERVICES,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  7240  N.W.  36TH  COURT 
CITY:ML\MI 
STATE:  FL  33147 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001589 
ACRONYM:  LIBERTY  UNES,  LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  62048 
CITY:  HOUSTON 
STATE:  TX  77205 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006976 
ACRONYM:  UNE  MANAURE  CA. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  MATURIN  A  SANTA 

BARBARA  38 
CITY:  CARACAS  101 
STATE: 

COUNTRY:  VENEZUELA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001606 
ACRONYM:  UNEAS  DEL  CARIBE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  2071 
CITY:  BARRANQUILLA 
ST  ATP" 

COUNTRY:  COLOMBIA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006979 
ACRONYM:  UTRAC  B.V. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  BEVRIJDINGSWEG 114  5915 

PL 
CITY:  POSTBUS  680  5900  AR  VENLO 
STATE* 
COUNTRY:  THE  NETHERLANDS. 

HOLLAND 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001611 
ACRONYM:  LONG  WING  EXPRESS 

LTD. 


DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  55-803  TAIPEI 
CITY:  NO.  5  LANE  43.  SHUANG  ST. 

TAIPEI  10465  TAIWAN 
ST  ATP" 
COUNTRY:  PEOPLES  REPUBUC  OF 

CHINA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005917 
ACRONYM:  LORRY.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  81247 
CITY:  ATLANTA 
STATE:  GA  30366 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001621 
ACRONYM:  LYON  WORLDWIDE 

SHIPPING.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  4167 
CITY:  BELLEVUE 
STATE:  WA  98009 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  006742 
ACRONYM:  LYONS  TRANSPORT.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  FIRST  AVENUE  AND  JOILET 

RD. 
CITY:  MCCOOK 
STATE:  IL  60525 
COUNTRY:  UNITED  STATES  OF 

A.MERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001630 
ACRONYM:  M.E.A.L./W.E.C. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  1  EDGEWATER  PLAZA 
CITY:  STATEN  ISLAND 
STATE:  NY  10305 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001636 
ACRONYM:  M.L.S.  MARITIME 

LOGISTIC  SERVICES  SA 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  BD  PEROLLES 1  P.O.  BOX  587 
CITY:  1600  FRIBOURG 
ST  ATP* 

COUNTRY:  SWITZERLAND 
UCENSE  NO.:  NA. 
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.NAME  NUMBER:  001632 
ACRONYM:  MAGNOLIA  SHIPPLNG 

CO. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  3083 
CITY:  MOBILE 
ST.ATE:  AL  36652 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005953 

ACRONYM:  MAJESTIC  LINE 

VENEZOLANA,  C.A. 
DBA:  NA. 
PERSON  TYPES.  OCEAN  COMMON 

CARRIER  fVESSEL  OPERATING) 
STREET:  AVEiNIDA  MIRADA  CRUCE 

CON  PAEZ  PORLA.MAR 
CITY:  ISL\  M.\RGARITA 
STATE' 

COUNTRY:  VENEZUELA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001642 
ACRONYM:  MALAYSL\N  INTL 

SHIPPING  CORPORATION  BERHAD 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  2ND  FLOOR.  WISMA  M.I.S.C. 

NO.  2  JOLAN  COLONY 
CITY:  KUALA  LUMPUR.  PENISUMVR 

MALAYSIA 
STATE; 

COUNTRY:  MALAYA  SI  A 
I  ICE.NSE  NO.:  NA. 
NAME  NUMBER:  001644 
ACRONYM:  MANTRACO  LLMITED 
DBA:  NA.  I 

PERSON  TYPES:  NON-VESSEL     I 

OPERATING  COMMON  CARRIER 
STREET:  34  CR^VNG  AN  EAST  RD. 

SEC.  2 
CITY:  TAIPEI  104 
STATE: 
COUNTRY:  PEOPLE'S  REPUBUC  OF 

CHINA 
UCENSE  NO.:  NA. 
.N".\ME  NUMBER:  005950 
ACRONYM:  MAR  AZUL 

MOTORSHIPS,  LNC. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  3701  N.  W.  SOUTH  RIVER 

DRIVE 
CITY:  ML\M1 
STATE:  FL  33142 
COU.NTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  001647 
ACRONYM:  MARBRAC 

INTERNATIONAL 
DBA:  NA. 
PFJISON  TYPES:  NON- VESSEL 

OPERATING  COMNtON  CARRIER 


STREET:  27  AVENUE  S 
CITY:  BROOKLYN 
STATE:  NY  11223 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001651 
ACRONYM:  MARCELLA  SHIPPING 

COMPANY 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  31  NORTH  SOUTHRIVER  DR. 
CITY:  ML\MI 
STATE:  FL  33128 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  006981 
ACRONYM:  MARINE  CONTAINER 

LINE  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1010  KNOX  STREET 
CITY:  TORRANCE 
STATE:  CA  90502 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  001663 
ACRONYM:  MARINER  CONTAINER 

UNE  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1010  KNOX  STREET 
CITY:  TORRANCE 
STATE:  CA  90502 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006739 
ACRONYM:  MARINEX  SHIPPING 

LINES,  INC 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  746  BIRGINAL  DRIVE 
CITY:  BENSENVILLE 
SI  ATE:  IL  60106 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  001664 
ACRONYM:  MARITIMA  AQUATRAN. 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  68-23  FULTON 
CITY:  HOUSTON 
STATE:  TX  77022 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  0016G7 

ACRONYM  MARITIMAS  ESLATT. 
CIA. 


DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  CAMILO  ESLAIT  P.O.  BOX 

2071 
CITY:  BARRANQUILLA 
STATE: 

COUNTRY:  COLUMBIA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  001669 
ACRONYM:  MARITIME  COMPANY  OF 

THE  PACIFIC 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1441  KAPIOLANI  BLVD.. 

SUITE  905-A 
CITY:  HONOLULU 
STATE:  HI  96814 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NU\fflER:  001671 
ACRONYM;  MARITIME  LOGISTICS, 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  9021  GAYLORD  STREET 
CITY:  HOUSTON 
STATE:  TX  77024 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005945 
ACRONYM:  MARSHALL  ISLANDS 

MARITIME  COMPANY,  INC. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  2,  MAJURO 
CITY;  MARSHALL  ISLA.NDS  96960 
STATE: 
COUNTRY:  PACIFIC  ISLES: 

MARSHALL.  CAROLINES. 

MARIANNAS 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001681 
ACRONYM:  MAT  LINE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  251,  ARNOID 

HOUSE  36/41  HOLYWL  LN. 
CITY:  LONTDON  EC2P  2EQ 
SXAXP* 

COUNTRY:  GREAT  BRITAIN 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001684 
ACRONYM:  NL'^.YACA  SHIPPING  CO. 

LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  RTE 1,  8262  35TH  ST.  SO. 
CITY:  LAKEWORTH 
STATE:  FL  33467 
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COUNTRY:  UNITED  STATES  OP 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  002266 

ACRONYM:  MED  EXCESS  LINES  LTD. 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  (X^^fMON  CARRIER 
STREET:  160  BROADWAY—flTH 

FLOOR 
CITY:  NEW  YORK 
STATE:  NY  10038 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001692 
ACRONYM:  MED  LAKES  LINE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  233  N.  MICHIGAN  AVENUE 
CITY:  CHICAGO 
STATE:  IL  60601 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001693 

ACRONYM:  MEDAFRICA  LINE 

DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  22  CORTLANDT  STREET 
CITY:  NEW  YORK 
STATE:  NY  10007 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001694 
ACRONYM:  MEDITE  SHIPPING 

COMPANY  (UK)  LTD. 
DBA:  NA. 
PERSCW  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  SUITE  11.  ORWELL  HOUSE, 

FERRY  LAND 
CITY:  FELIXSTOWE,  SULFOLK 
SXAXF* 

COUNTRY:  ENGLAND 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005947 

ACRONYM:  MEDITERRANEAN 

CONTAINER  UNE 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  266  KELLOGG  STREET 
CITY:  PORT  NEWARK 
STATE:  NJ  07114 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005949 
ACRONYM:  MEDTRAIN 

MEDITERRANEAN  SHIPPING  GMBH 

&  CO.  KG 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 


STREET:  160  BROADWAY— OTH 

FLOOR 
CITY:  NEW  YORK 
STATE:  NY  10038 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001700 

ACRONYM:  MERCATOR INTERNATL 

FRT.  (H.K.)  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSH. 

OPERATING  COMMON  CARRIER 
STREET:  88-91  GLOUCESTER  ROAD 
CITY:  CHINA  UNDERWRITERS  KDG. 
STATE* 

COUNTRY:  HONG  KONG 
UCENSE  NO.:  NA. 
NAME  NUMBER:  05960 
ACRONYM:  MERCHANTS  NORTH 

AMERICAN  SHIPPING  LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  400  RUE  ST.  VINCENT 
CITY:  MONTREAL 
STATE: 

COUNTRY:  CANADA 
UCEN^:  NA. 
NAME  NUMBER:  006884 
ACRONYM:  MERMAID  OCEAN 

SYSTEMS,  INCORPORATED 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  161  PRESCOTT  STREET 
CITY:  EAST  BOSTON 
STATE:  MA  02128 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE-  NA. 
NAME  NUMBER:  OOIHO 
ACRONYM:  MES  CONTAINER 

SERVICE.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  4000  WEST  JEFFERSON 
CITY:  DETROIT 
STATE:  MI  48209 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE:  NA. 
NAME  NUMBER:  001712 
ACRONYM:  METEORO  EXPRESS,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  522412 
CITY:  MIAMI 
STATE:  FL  33152 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE:  NA. 
NAME  NUMBER:  001716 
ACRONYM:  MEX  CARIB  LINE 
DBA:  NA. 


PERSON  TYPES:  OCEAN  CC^^fMON 

CARRIER  (VESSEL  CW>ERATING) 
STREET:  2305  VETERANS  MEMORIAL 

BLVD.  SUITE  G 
CITY:  METADUA 
STATE:  LA  70002 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE:  NA. 
NAME  NUMBER:  000077 
ACRONYM:  MICRO-BRIDGE 

CONSOUDATORS  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1000  TUNG  SHUN  HING 

COMMERCIAL  CENTER 
CITY:  20-20A  GRANVILLE  ROAD. 

KOWLOON 
STATE' 

COUNTRY:  HONG  KONG 
UCENSE:  NA. 
NAME  NUMBER:  005958 
ACRONYM:  MICRONESIA 

TRANSPC«T  LINE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIHl  (VESSEL  OPERATING) 
STREET:  UNDERWOOD  HOUSE.  37-49 

PITT  STREET 
CITY:  SYDNEY  N.S.W. 
STATE:  2000 
COUNTRY:  AUSTRALIA 
UCENSE:  NA. 
NAME  NUMBER:  002790 
ACRONYM:  MIDWEST  OCEAN  LINES 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  12800  BUTLER  DRIVE 
CITY:  CHICAGO 
STATE:  IL  60633 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE:  NA. 
NAME  NUMBER:  001721 
ACRONYM:  MISR  SHIPPING 

COMPANY 
DBA:  NA. 
PERSON  TYPES:  CONTROLLED 

CARRIER 
STREET:  NO.  6  EL  HORRIA  AVENUE. 

P.O.  BOX  2381 
CITY:  ALEXANDRL\ 
^TATK' 

COUNTRY:  EGYPT 
UCENSE:  NA. 
NAME  NUMBER:  001727 

ACRONYM:  MORTENSEN  &  LANGE 

DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OreRATING) 
STREET:  STRANDVEJEN  32D 
CITY:  DK  2100  COPENHAGEN  OE 

DENMARK 
STATE' 
COUNTRY:  DENMARK 
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UCENSE:  NA. 

NAME  NUMBER:  001738 

ACRONYM:  MOS  LINE 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  90  BROAD  STREET  SUITE  23 
CITY:  NEW  YORK 
STATE:  NY  10004 
COUNTRY:  UNITED  STATES  0F| 

AMERICA 
UCENSE:  NA. 
NAME  NUMBER:  005967 
ACRONYM:  MOULTON  SHIPPING 

LINE.  LIMITED.  THE 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  15  PIETERMAAI 
CITY:  CURACAO 
STATE: 

COUNTRY:  NETHERLANDS  ANTILLES 
UCENSE:  NA. 
NAME  NUMBER:  001740 
ACRONYM:  MPC  TRANST.MNER  UNE 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  RM 1201. 12TH  FLOOR  NO. 

246.  SEC.  2.  CHANG  AN  E.  RD. 
CITY:  TAIPEI 
STATK; 

COUNTRY:  TAIWAN 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006705 
ACRONYM:  NATA  SHIPPING 

CORPORATION 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  %  SANCOL  SHIPPING  CORP.. 

17804  S.W.  83  COURT 
CITY:  MIAMI 
STATE:  PL  33157 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006641 

ACRONYM:  NATCO  INTERNATIONAL 

TRANSPORTE  AG 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  POSTFACH  281 
CITY:  8036  ZURICH 
STATE: 

COUNTRY:  SWITZERLAND 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001499 

ACRONYM:  NALTIU  PACIHC  UNE 

DBA:  NA. 

PERSON  TYPES:  CONTROLLED 

CARRIER 
STREET:  80  COLUNS  STREET 
CITY:  MELBOURNE.  VICTORIA 
STATE: 
COUNTRY:  AUSTRAUA 


UCENSE  NO.:  NA. 
NAME  NUMBER:  001503 

ACRONYM:  NAUTICAL  SERVICES 

CORPORATION 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  2950 
CITY:  FREEPORT 
STATE:  TX  77541 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001505 
ACRONYM:  NAVIERA  CUMBOTO. 

S.A. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  ZONA  POSTAL  2024. 

APARTADO  298 
CITY:  PUERTO  CABELLO 
STATE: 

COUNTRY:  VENEZUELA 
UCENSE  NO.;  NA. 
NAME  NUMBER:  002786 
ACRONYM:  NAVIERA  DEL  PACIFICIO 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  EL  ORO  NO.  101 
CITY:  QUAYAQUIL 

C*T  ATT?. 

COUNTRY:  ECUADOR 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001514 

ACRONYM:  NAVIERA  QUAY  ANA 

C.A. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  DE  BELLO  MONTE.  1  PISO 

OFC.9 
CITY:  CARACAS  1050 
STATE: 

COUNTRY:  VENEZUELA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001516 
ACRONYM:  NAVIERA  MERCANTE 

C.A. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) - 
STREET:  P.O.  BOX  S-2367 
CITY:  SAN  JUAN 
STATE:  PR  00903 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001526 
ACRONYM:  NAVIERA 

MULTINACIONAL  DEL  CARIBE  S.A. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  RO.  BOX  10095 
CITY:  SAN  JOSE 


STATE: 

COUNTRY:  COSTA  RICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001517 
ACRONYM:  NAVIERA 

NICARAGUENSE.  S.A. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  3523 
CITY:  MANAGUA 
STATE: 

COUNTRY:  NICARAGUA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001520 
ACRONYM:  NAVIERA  PASCHOLD. 

S.A. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 

CITY:  SAN  ANTONIO 
STATE' 

COUNTRY:  CHILE 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006145 
ACRONYM:  NEFERTITI  UNE 
DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATING) 
STRFPT* 

CITY:  ALEXANDRIA 
STATF* 

COUNTRY:  EGYPT 
LICENSE  NO.:  NA. 
NAME  NUMBER:006961 

ACRONYM:  NISSHO  SHIPPING  CO.. 

LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  NO.  33  MORI  BLDG.  8-21. 

TORANOMON  3-CHOME 
CITY:  MINATO-KU.  TOKYO 
STATE: 

COUNTRY:  JAPAN 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001551 
ACRONYM:  NORTH  AFRICA 

NAVIGATION.  LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  N624 
CITY:  NASSAU 
STATE* 

COUNTRY:  BAHAMA  ISLANDS 
LICENSE  NO.:  NA. 
NAME  NUMBER:  001560 
ACRONYM:  NORTH  AMERICAN 

WEST  AFRICAN  LINE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  INDIA  BUILDINGS.  WATER 

STREET 
CITY:  UVERPOOL  2 
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STATE: 

COUNTRY:  GREAT  BRITAIN 

UCENSE  NO.:  NA. 

NAME  NUMBER:  001528 

ACRONYM:NORTH  ANDROS 

SHIPPING.  LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  LOWE  SOUND 
CITY:  ANDROS 
STATE: 

COUNTRY:  BAHAMA  ISLANDS 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001562 
ACRONYM:NOVO  INTERNATIONAL 

EXPRESS  CORP. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  11930  S.W.  35TH  STREET 
CITY:  MIAMI 
STATE:  FL  33175 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001568 
ACRONYM:  NUASA  (FLORIDA) 

EXPRESS  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  16201  S.W.  95  AVENUE 
CITY:  MIAMI 
STATE:  FL  33157 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  001569 

ACRONYM:  NYCO-AMERICAN.  INC. 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  217  N.W.  1  AVENUE 
CITY:  HILLANDALE 
STATE:  FL  33009 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  001572 
ACRONYM:  NYTA  INTERNATIONAL 

CORPORATION 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1328  BROADWAY.  SUITE  603 
CITY:  NEW  YORK 
STATE:  NY  10001 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA, 
NAME  NUMBER:  006183 
ACRONYM:  OCEAN  CONTRACT 

CARRIERS  (O.C.C.).  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 


STREET:  11  PARK  PLACE  SUITE  612 

CITY:  NEW  YORK 

STATE:  NY  10007 

COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001281 
ACRONYM:  OCEAN  FREIGHT 

SYSTEMS,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  8496  N.W.  61st  STREET 
CITY:  MIAMI 
STATE:  FL  33166 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001284 
ACRONYM:  OCEAN  SHIPPING 

LIMITED 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET: 

CITY:  HAMILTON 
STATE" 

COUNTRY:  BERMUDA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006811 
ACRONYM:  OCEAN  SYSTEMS 

INTERNATIONAL 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  451 
CITY:  CRANFORD 
STATE:  N)  07016 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001287 
ACRONYM:  OCEAN-AIR  CONTAINER 

SERVICE 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  547  WEST  26TH  STREET 
CITY:  NEW  YORK 
STATE:  NY  10001 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001278 
ACRONYM:  OCEANIA  UNE.  INC. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  170 
CITY:  SAIPAN.  M.I. 
STATE* 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006812 
ACRONYM:  OVERSEAS 

CONSOUDATORS  COMPANY 


DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  5730  ARBOR  VITAE 
CITY:  LOS  ANGELES 
STATE:  CA  90045 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001305 

ACRONYM:  OVERSEAS  CONTAINER 

FORWARDING.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1774  W.  5TH  AVE. 
CITY:  VANCOUVER.  BRITISH 

COLUMBIA  Vej  1P2 
STATE' 

COUNTRY:  CANADA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001306 
ACRONYM:  OVERSEAS  CONTAINER 

SYSTEM.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  2701  LAKESIDE  AVENUE 
CITY:  CLEVELAND 
STATE:  OH  44114 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001307 
ACRONYM:  OVERSEAS  MARITIME 

CARRIERS 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  KAEISER  STRAAT  22 
CITY:  ANTWERP 
STATE' 

COUNTRY:  BELGIUM 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001309 
ACRONYM:  OVERSEAS  SHIPPING  & 

TRANSPORTATION,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  90654 
CITY:  LOS  ANGELES 
STATE:  CA  90009 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001311 
ACRONYM:  PACIFIC  &  ATLANTIC 

LINES.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  19  RECTOR  STREET 
CITY:  NEW  YORK 
STATE:  NY  10006 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
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UCENSE  NO.:  NA. 
NAME  NUMBER:  007062 
ACRONYM:  PACIFIC  COMMON 

CARRIER  LINE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OreRATING) 
STREET:  3»-a.  2-CHOME  NISW- 

SHINBASHI MINATO-KU 
CITY:  TOKYO 
STATE: 

COUNTRY:  JAPAN 
UCENSE  NO.:  NA. 
NAME  NUMBER:  00971 
ACRONYM:  PANATLANTIC  U.S.A.. 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  336  SUMMER  RIDGE  DRIVE 
CITY:  ST  CHARLES 
STATE:  MO  63303 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006733 

ACRONYM:  PARKLINES 
DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATING) 
STREET:  RUE  ST.  PIERRE  30 
CITY:  CH-1700  FRIBOURG 
STATE* 

COUNTRY:  SWITZERLAND 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001001 

ACRONYM:  PARUNG  SHIPPING  CO 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  22055 
CITY:  LONG  BEACH 
STATE:  CA  90801 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001002 

ACRONYM:  PENN  YAN  EXPRESS.  INC. 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  100  WEST  LAKE  ROAD 
CITY:  PENN  YAN  I 

STATE:  NY  14527  | 

COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006734 

ACRONYM:  PERALTA  WESTAWARD 

UNE 
DBA:  NA.  ! 

PERSON  TYPES:  OCEAN  COMMON! 

CARRIER  (VESSEL  OPERATING) 
STREET:  80  BROAD  STREET 
CITY:  MONROVL\ 
STATE: 
COUNTRY:  LIBERIA 


UCENSE  NOj  NA. 
NAME  NUMBER:  001010 
ACRONYM:  PHOENIX 

INTERNATIONAL  CONTAINER 

SERVICES 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1812  ELMHURST  ROAD 
CITY:  ELK  GROVE  VILLAGE 
STATE:  IL  60007 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001016 

ACRONYM:  POCOCA 

CONSOUDATORS  (H.K.)  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  WORLD  HNANCE  CENTER. 

NORTH  TOWER  ROOM  1701 
CITY:  HARBOUR  CITY.  KNOLOON 
STATE" 

COUNTRY:  HONG  KONG 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006735 

ACRONYM:  PREMIER  CONTAINER 

U.NE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING 
STREET:  2100  TRAVIS  ST.  SUITE  1300 
CITY:  HOUSTON 
STATE:  TX  77002 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  002228 
ACRONYM:  PRIMARY 

INTERNATIONAL  EXPORT  CORP. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  330  EAST  39TH  STREET- 
SUITE  15B 
CITY:  NEW  YORK 
STATE:  NY  10016 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  001036 
ACRONYM:  PRIME  CARRIERS  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  6300  N.W.  84TH  AVENUE 
CITY:  MIAMI 
STATE:  FL  33166 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001037 
ACRONYM:  PROGRESSIVE  OCEAN 

UNE 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 


STREET:  700  FIRST  STREET 

CITY:  HARRISON 

STATE:  NJ  07029 

COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001039 
ACRONYM:  PROJECT  SHIWING  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1800  AUGUSTA.  SUITE  128 
CITY:  HOUSTON 
STATE:  TX  77057 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006123 
ACRONYM:  PROODOS  MARINE 

CARRIERS 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  BOUBOULINAS  47-49 
CITY:  PIRAEUS 
STATE: 

COUNTRY:  GREECE 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001041 
ACRONYM:  PROSALES  TRANSPORT 

CARIER 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  2050  CENTER  AVENUE. 

SUITE  302 
CITY:  FORT  LEE 
STATE:  NJ  07024 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006168 
ACRONYM:  PRUDENTIAL  LINES.  INC. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING 
STREET:  ONEL  WORLD  TRADE 

CENTER.  SUITE  3701 
CITY:  NEW  YORK 
STATE:  NY  10048 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  001042 
ACRONYM:  PUERTO  RICO  MARINE 

DISTRIBUTION 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1521  GREEN  OAK  PLACE 

SUITE  204A 
CITY:  KINGWOOD 
STATE:  TX  77339 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  002270 
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ACRONYM:  QUINTO  SHIPPING 

COMPANY.  LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  61 
CITY:  BEUZE  CITY 
STATE: 

COUNTRY:  BEUZE 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001579 
ACRONYM:  R.G.  CURBELO 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  8496  N.W.  61ST  STREET 
CITY:  MIAMI 
STATE:  FL  33166 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006070 
ACRONYM:  RAMON  C.  UNGCO 
DBA:  PORT  JERSEY  SHIPPING 

INDUSTRIES 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  123  VAN  WINKLE  AVENUE 
CITY:  JERSEY  CITY 
STATE:  NJ  07306 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005780 
ACRONYM:  REARDON  EXPORT 

(OCEAN)  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  107 
CITY:  EAST  BOSTON 
STATE:  MA  02128 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000860 
ACRONYM:  RED  OAK  INDUSTRIES 

LTD..  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  BOX  J 
CITY:  BLAIRSTOWN 
STATE:  NJ  07825 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000861 
ACRONYM:  RED  SEA  NAVIGATION 

UNE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  26  BROADWAY 
CITY:  NEW  YORK 
STATE:  NY  10004 
COUNTRY:  UNITED  STATES  OF 

AMERICA 


UCENSE  NO.:  NA. 

NAME  NUMBER:  000862 

ACRONYM:  REUANCE  SHIPPING  INC. 

DBA:  NA. 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  473  PUTNAM  AVENUE 
CITY:  BROOKLYN 
STATE:  NY  12111 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000868 
ACRONYM:  REXCO  UNES 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  4600  DUKE  STREET.  SUITE 

310 
CITY:  ALEXANDRL\ 
STATE:  VA  22304 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000871 
ACRONYM:  ROCCI  CORPORATION 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  5111  LEESBURG  PIKE.  SUITE 

100 
CITY:  FALLS  CHURCH 
STATE:  VA  22041 
COUNTRY:  JAPAN 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005719 
ACRONYM:  ROF  EXPRESS  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  FLAT  8.  NEWPORT  CENTRE 

2/F 116  MA  TAU  KOK  ROAD 
CITY:  TOKWAWAN.  KOWLOON 
STATE* 

COUNTRY:  HONG  KONG 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006726 
ACRONYM:  ROHDE  &  UESENFELD. 

INC. 
DBA:  WINDROSE  UNE 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  ONE  WORLD  TRADE 

CENTER— SUITE  8345 
CITY:  NEW  YORK 
STATE:  NY  10048 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  000879 

ACRONYM:  ROYAL  HAWAIL\N 

FORWARDING 
DBA:  NA. 
PERSON  TSrPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  14300  EAST  183RD  STREET 
CITY:  LA  PALMA 
STATE:  CA  90623 


COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000885 

ACRONYM:  RUSH  INTERNATIONAL 

ELECTRIC  &  SHIPPING  CO.  INC 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1520  WEST  7TH  STREET 
CITY:  LOS  ANGELES 
STATE:  CA  90017 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001750 
ACRONYM:  SALCO  INTERNATIONAL, 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  4200  N.W.  35  COURT 
CITY:  MIAMI 
STATE:  FL  33142 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001052 

ACRONYM:  SAMATOUR  SHIPPING 

CO. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  SAFL\  ZAGHLOUL  STREET, 

EL  SALAM  BOULEVARD 
CITY:  ALEXANDRL\ 
STATE: 

COUNTRY:  EGYPT 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001060 
ACRONYM:  SAMBA  LINE.  S.A. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET: 

CITY:  PANAMA  CITY 
STATE* 

COUNTRY:  REPUBLIC  OF  PANAMA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006815 
ACRONYM:  SAMMI  UNE  CO.  LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  609 
CITY:  SEATTLE 
STATE:  WA  98111 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001064 
ACRONYM:  SANYU 

TRANSPORTATION.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  395  WEST  HEBER  ROAD 


BEST  COPY  AVAILABLE 
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CITY:  EL  CENTRO 

STATE:  CA  92243 

COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006029 

ACRONYM:  SATURNO  LINES  LTD. 
DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OMKATING) 
STREET:  P.O.  BOX  118 
CITY:  KINGSTON  15 
STATE: 

COUNTRY:  JAMAICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  001074 

ACRONYM:  SAVE  PARCEL  SERVICE. 

INC 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1225  6TH  STREETVENUE 
CITY:  SAN  FRANCISCO 
STATE:  CA  94107 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006663 
ACRONYM:  SCANDINAVL\N  N.A. 

TRANSPORT  SERVICES  AB 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  2  WORLD  TRADE  CENTER 
CITY:  NEW  YORK 
STATE:  NY 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005679 

ACRONYM:  SCHAEFER  AND  KREBS, 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1  EXCHANGE  PLACE 
CITY:  JERSEY  CITY 
STATE;  NY  07302 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006728 

ACRONYM:  SEA  UON  CONTAINER 

UNES  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OreRATlNG  COMMON  CARRIER 
STREET:  3455  JASMINE  AVENUE  #4 
CITY:  LOS  ANGELES 
STATE:  CA  90034 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO:  NA. 
NAME  NUMBER:  006722 
ACRONYM:  SEA-MATES  LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 


STREET:  P.O.  BOX  414 

CITY:  GRAND  CAYMAN  ISLAND 

COUNTRY:  CAYMAN  ISLANDS 
UCENSE  NO:  NA. 
NAME  NUMBER:  006807 
ACRONYM:  SEA- VAN  FREIGHT 

SERVICES,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  3  PARK  ROW 
CITY:  NEW  YORK 
STATE:  NY  10038 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO:  NA. 
NAME  NUMBER:  006724 
ACRONYM:  SEABRIDGE  TRANSPC«T 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  BAT  15-GARONOR,  93614 

ALUNAY 
CITY:  S/BOIS 
STATE' 

COUNTRY:  FRANCE 
UCENSE  NO:  NA. 
NAME  NUMBER:  006037 
ACRONYM:  SEAMOUNT 

NAVIGATION.  S.A. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  APARTADO  POSTAL  5366. 

PANAMA  5 
CITY:  REPUBUCA  DE  PANAMA 
STATF* 

COUNTRY:  REPUBUC  OF  PANAMA 
UCENSE  NO:  NA. 
NAME  NUMBER:  002839 

ACRONYM:  SEVEN  OCEAN  SHIPPING. 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  440321 
CITY:  MIAMI 
STATE:  FL  33144 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO:  NA. 
NAME  NUMBER:  002775 
ACRONYM:  SEVEN  STAR 

CONTAINER  LINE 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1305  OREGON  AVENUE 
CITY:  LONG  BEACH 
STATE:  CA  90813 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO:  NA. 
NAME  NUMBER:  007055 
ACRONYM:  SIMPLIFIED  OVERSEAS 

PARCEL  EXPRESS 


DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  355  W.  CAROB  STREET 
CITY:  COMPTON 
STATE:  CA  90220 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO:  NA. 
NAME  NUMBER:  006719 
ACRONYM:  SKS  TRADING  CO..  LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  COLEMAN  BLDG..  SUITE  208 

811  FIRST  AVENUE 
CITY:  SEATTLE 
STATE:  WA  98104 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO:  NA. 
NAME  NUMBER:  006366 
ACRONYM:  SOUTH  SEA  SHIPPING 

CORP. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  612  E.  GRASSY  SPRAIN 

ROAD 
CITY:  YONKERS 
STATE:  NY  10710 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO:  NA. 
NAME  NUMBER:  001164 
ACRONYM:  SOUTHERN  CONTAINER 

UNE 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  7210  N.W.  T7  STREET 
CITY:ML\MI 
STATE:  FL  33166 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO:  NA. 
NAME  NUMBER:  001159 
ACRONYM:  SOUTHERN  PACIFIC 

SHIPPING  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  20210  DOOGAN  AVE. 
CITY:  COMPTON 
STATE:  CA  90221 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO:  NA. 
NAME  NUMBER:  001163 
ACRONYM:  SOUTHWEST  PACIFIC 

CONTAINER  UNE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  51  PITT  STREET 
CITY:  SYDNEY  N.S.W.  2000 
STATE: 
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COUNTRY:  AUSTRAUA 

UCENSE  NO:  NA. 

NAME  NUMBER:  006821 

ACRONYM:  SOVEREIGN  UNE 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  15  PARK  ROW 
CITY:  NEW  YORK 
STATE:  NY  10038 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO:  NA. 
NAME  NUMBER:  006059 
ACRONYM:  SPARTAN  CONTAINER 

UNES 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  1089 
CITY:  GREER 
STATE:  SC  29651 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO:  NA. 
NAME  NUMBER:  001169 
ACRONYM:  SPEDITIONSCENTRET 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
bTREET:  1.  DR.  TVAERGADE 
CITY:  DK1302  COPENHAGEN 
STATE* 

COUNTRY:  DENMARK 
LICENSE  NO:  NA. 
NAME  NUMBER:  001171 
ACRONYM:  SPEEDWAY  CONTAINER 

UNE  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  SUITE  421  3605  LONG  BEACH 

BLVD. 
CITY:  LONG  BEACH 
STATE:  CA  90807 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO:  NA. 
NAME  NUMBER:  001173 
ACRONYM:  STAR  BRIGHT 

CONTAINER  LINE,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1401  N.W.  78TH  AVENUE. 

SUITE  201 
CITY:  MIAMI 
STATE:  FL  33126 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO:  NA. 
NAME  NUMBER:  006093 
ACRONYM:  STAR  CONSOUDATORS. 

LTD 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 


STREET:  409  NORTH  OAK  STREET 

CITY:  INGLEWOOD 

STATE:  CA  90301 

COUNTRY:  UNITED  STATES  OF' 

AMERICA 
UCENSE  NO:  NA. 
NAME  NUMBER:  006776 
ACRONYM:  STAR  SHIPPING  LIMITED 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  N-4723 
CITY:  NASSAU 
^TATF* 

COUNTRY:  BAHAMA  ISLANDS 
UCENSE  NO:  NA. 
NAME  NUMBER:  001185 
ACRONYM:  STORAGE  ft 

CONSOUDATORS.  INC 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  10130  CAPARRA 

HEIGHTS  STATION 
CITY:  RIO  PIEDRAS 
STATE:  PR  00922 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO:  NA. 
NAME  NUMBER:  001192 
ACRONYM:  SUDAN  LINES 
DBA:  NA. 
PERSON  TYPES:  CONTROLLED 

CARRIER 
STREET:  VL\  GENOVA 13 
CITY:  TRIESTE 
STATE* 

COUNTRY:  ITALY 
UCENSE  NO:  NA. 
NAME  NUMBER:  001196 
ACRONYM:  SUDCARGOS 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  17  RUE  ROBERT  SCHUMANN 
CITY:  3218  MARSEILLE 
STATE* 

COUNTRY:  FRANCE 
UCENSE  NO:  NA. 
NAME  NUMBER:  006094 
ACRONYM:  SYLVANUV  OVERSEAS 

CORP. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  1007  NORTH  AMERICA  WAY 
CITY:  MIAMI 
STATE:  FL  33132 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO:  NA. 
NAME  NUMBER:  000836 
ACRONYM:  TAI  MARINE  ft  CO..  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  8  FL.,  NO.  172  FU  HSING  N. 
RD. 


CITY:  TAIPEI 

STATE: 

COUNTRY:  TAIWAN 

UCENSE  NO.:  NA. 

NAME  NUMBER:  001333 

ACRONYM:  TBI  LIMITED 

DBA:  NA. 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  43  CHATAM  ROAD 
CITY:  G/S/.  KOWLOON 
STATF* 

COUNTRY:  HONG  KONG 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005775 
ACRONYM:  TEC  LINES.  LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  4310  N.W.  36  AVENUE 
CITY:ML\MI 
STATE:  FL  33142 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006818 
ACRONYM:  THRIFTCARGO 

INTERNATIONAL.  S.A, 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  3290  N.W.  79TH  AVENUE 
CITY:ML\MI 
STATE:  FL  33122 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000525 

ACRONYM:  TIC  UNE 

DBA:  NA. 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1660  ROLUNS  ROAD 
CITY:  BURUNGAME 
STATE:  CA  94010 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA.  — .^ 

NAME  NUMBER:  000529 
ACRONYM:  TRADE  WLND  SHIPPING 

CO.,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  15248  S.E.  43  ST.  #202 
CITY:  BELLEVUE 
STATE:  WA  98006 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  002774 
ACRONYM:  TRAFICOMAR  SHIPPING 

INC. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  31ST  STREET,  3-80 
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CITY:  PANAMA  CITY 

STATE: 

COUNTRY:  REPUBUC  OF  PANAMA 

UCENSE  NO.:  NA. 

NAME  NUMBER:  000548 

ACRONYM:  TRAN  OCEAN  UNE 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  3804  SOUTH  OCEAN  DRIVE 
CITY:  HOLLYWOOD 
STATE:  FL  33019 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  007038 

ACRONYM:  TRANS  ANGELO  LINES 

DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  3611  N.W.  SOUTH  RIVER 

DRIVE 
CITY:  MIAMI 
STATE:  FL  33132 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006817  | 

ACRONYM:  TRANS  GLOBAL  TRADE 

SERVICES.  INC. 
DBA:  NA.  I 

PERSON  TYPES:  NON- VESSEL      I 

OPERATING  COMMON  CARRIER 
STREET:  215  LONG  BEACH  BLVD.. 

STE.1010 
CITY:  LONG  BEACH 
STATE:  CA  90802 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005776 

ACRONYM:  TRANS  SYSTEM  LINE 
DBA:  NA.  | 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  8055 13TH  STREET.  SUITE  310 
CITY:  SILVER  SPRING 
STATE:  MD  20910 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000563 
ACRONYM:  TRANS  WORLD 

CONTAINER  SERVICE.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1  WORLD  TRADE  CENTER. 

SUITE  4541 
CITY:  NEW  YORK 
STATE:  NY  10048 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000565 
ACRONYM:  TRANS  WORLD  EXPERT 

BOXING  CORP. 


DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  808  GARFIELD  AVENUE 
CITY:  JERSEY  CITY 
STATE:  NJ  07305 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000566 
ACRONYM:  TRANS-WORLD 

ATLANTIC  CO..  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  ONE  WORLD  TRADE 

CENTER.  SUITE  7967 
CITY:  NEW  YORK 
STATE:  NY  10048 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  007039 
ACRONYM:  TRANSACT.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  211  COLLEGE  ROAD  E. 
CITY:  PRINCETON 
STATE:  NJ  08540 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006235 
ACRONYM:  TRANSACTION  LINES 

CORP. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  3000  N.W.  74TH  AVENUE 
CITY:  MIAMI 
STATE:  FL  33122 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000568 
ACRONYM:  TRANSAFRICA  SHIPPING 

INC. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  12502 
CITY:  ARUNGTON 
STATE:  VA  22209 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  005786 

ACRONYM:  TRANSALTIC  UNE  LTD. 

DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  DEVELOPMENT  HOUSE— 21 

WHARF  ROAD 
CITY:  APAPA 
STATE* 

COUNTRY:  NIGERIA 
UCENSE  NO.:  NA. 


NAME  NUMBER:  000569 
ACRONYM:  TRANSCARIBBEAN 

CONSOUDATED  TRANSPORT.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  2500-83RD  ST.— BLDG.  lOB 
CITY:  NORTH  BERGEN 
STATE:  NJ  07047 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000574 
ACRONYM:  TRANSINTER  SHIPPING 

CORPORATION 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  26  BROADWAY— SUITE  1559 
CITY:  NEW  YORK 
STATE:  NY  10004 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  002856 
ACRONYM:  TRANSMAR  SHIPPING 

UNES.  INC. 
DBA:  TRANSMAR 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  SUITE  200  3750  N.W.  28TH 

STREET 
CITY:  MIAMI 
STATE:  FL  33142 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006819 
ACRONYM:  TRANSMODAL  CARGO 

CARRIERS  INTERNATIONAL  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  39  BROADWAY 
CITY:  NEW  YORK 
STATE:  NY  10006 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000590 
ACRONYM:  TRANSMODAL  CARGO 

CARRIERS,  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  43  POTTER  LANE 
CITY:  HALESITE 
STATE:  NY  11743 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000589 
ACRONYM:  TRANSTAINER  LINES 

LTD. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
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STREET:  107  WEST  SIDE  AVENUE 

CITY:  JERSEY  CITY 

STATE:  NJ  07305 

COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000612 

ACRONYM:  TRANSTEC  (U.S.).  INC. 

DBA:  NA. 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  C/O  JARDINE  AIR  CARGO 

U.S.  LTD.  345-347  NORTH  OAK 

CITY:  INGLEWOOD 

STATE:  CA  90301 

COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  000613 

ACRONYM:  TRANSTECH.  INC. 

DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  32  BRYDEN  PLACE 
CITY:  RIDGEWOOD 
STATE:  NJ  07450 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000641 
ACRONYM:  TRANSWORLD  SHIPPING 

GMBH 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  MESSBERGHOF  P.  O.  BOX 

105  126 
CITY:  D-2000  HAMBURG  1 

COUNTRY:  GERMANY  FEDERAL 

REPUBLIC  (WEST) 
LICENSE  NO.:  NA. 
NAME  NUMBER:  000619 
ACRONYM:  TRAVELER'S  OVERSEAS. 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  25  JAMES  STREET 
CITY:  NEW  HAVEN 
STATE:  CT  06513 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000620 
ACRONYM:  TREBOL  SHIPPING  CO.. 

LTD. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET: 

CITY:  MONROVL\ 
STATE: 

COUNTRY:  LIBERIA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  000621 
ACRONYM:  TRIDENT  OCEAN 

SERVICES 


DBA:  NA. 

PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  11938  WAVELAND  AVENUE 
CITY:  FRANKUN  PARK 
STATE:  IL  60131 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006661 
ACRONYM:  TRIFENT  EXPRESS  UNE 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  1642  EAST  BALTIMORE 

STREET 
CITY:  BALTIMORE 
STATE:  MD  21231 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006710 

ACRONYM:  TSI INTERMODAL 

DBA:  NA. 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  21055  WEST  ROAD 
CITY:  TRANTON 
STATE:  MI 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000499 
ACRONYM:  TSI  SHIPPING  (U.S.A.). 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  ONE  WORLD  TRADE 

CENTER.  SUITE  3171 
CITY:  NEW  YORK 
STATE:  NY  10048 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  007049 
ACRONYM:  TURBO  UNE 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

COMMON  CARRIER 
STREET:  290  NYE  AVENUE 
CITY:  IRVINGTON 
STATE:  NJ  07111 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000631 
ACRONYM:  U-S-PANAMA  LINES.  INC. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  5017  JOSE  AUGUSTINE 

ARANGO 
CITY:  691  ZONE  9A 
ST  ATP* 

COUNTRY:  REPUBUC  OF  PANAMA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000038 


ACRONYM:  UITERWYK  LINES 

(LAKES) 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  50  SHIRLEY  STREET 
CITY:  NASSAU 

CT  AT*p. 

COUNTRY:  BAHAMA  ISLANDS 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000043 
ACRONYM:  UITERWYK  LINES 

(REEFER) 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  50  SHIRLEY  STREET 
CITY:  NASSAU 
STATE' 

COUNTRY:  BAHAMA  ISLANDS 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000044 
ACRONYM:  UITERWYK  LINES  (WEST 

AFRICA.  LTD.) 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  50  SHIRLEY  STREET 
CITY:  NASSAU 
STATE* 

COUNTRY:  BAHAMA  ISLANDS 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000045 
ACRONYM:  UITERWYK  SHIPPING 

LINES 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  50  SHIRLEY  STREET 
CITY:  NASSAU 
STATE' 

COUNTRY:  BAHAMA  ISLANDS 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000046 
ACRONYM:  ULTRAMAR  SHIPPING. 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  170  BROADWAY 
CITY:  NEW  YORK 
STATE:  NY  10038 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  007043 
ACRONYM:  UNICO  SHIPPING 

COMPANY.  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  439  HARDEE  ROAD 
CITY:  CORAL  GABLES 
STATE:  FL  33146 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
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NAME  NUMBER:  006150 

ACRONYM:  UNION  CONTAINER  LINE 

CORP. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  399  WEST  VICTORIA  STREET 
CITY:  GARDENA 
STATE:  CA  90248 
COUNTRY:  UNITED  STATES  OF 

AMERICA  I 

UCENSE  NO.:  NA.  | 

NAME  NUMBER:  006709 
ACRONYM:  UNION  SHIPPING  LINE 
DBA:NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATING) 
STREET:  3750  N.W.  28TH  STREET  BAY 

307 
CITY:  MIAMI 
STATE:  FL  33142 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  007052 
ACRONYM:  UNIQUE  SHIPPING  CO. 

LTD. 
DBA:  NA. 

reRSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATING) 
STREET:  BANCO  POPULAR  CENTER. 

SUITE  935 
CITY:  HATO  REY 
STATE: 

COUNTRY:  PUERTO  RICO 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000054 
ACRONYM:  UNITED  THAI  SHIPPING 
CORP.  LTD.  I 

DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  306  SILOM  ROAD 
CITY:  BANGKOK 
STATE 

COUNTRY:  THAILAND 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006158 
ACRONYM:  UNIVERSAL  CONTAINER 

LINES 
DBA:  NA. 

PERSON  TYPES:  NON- VESSEL         I 
OPERATING  COMMON  CARRIER 
STREET:  1441  WEST  132ND  STREET 
CITY:  GARDENA 
STATE:  CA  90249 
COUNTRY:  UNITED  STATES  OF 

AMERICA  I 

UCENSE  NO.:  NA. 
NAME  NUMBER:  000076  | 

ACRONYM:  VIRALINA  WEST  AFRICA 

UNELTD. 
DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 
CARRIER  (VESSEL  OPERATING) 
STREET:  39  LONGRIDGE  ROAD- 
EARLS  COURT 


CITY:  LONDON  SW5 

STATE: 

COUNTRY:  GREAT  BRITAIN 

UCENSE  NO.:  NA. 

NAME  NUMBER:  000017 

ACRONYM:  VOYAGER  LINES.  INC 

DBA:  NA. 

PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  2097 
CITY:  WESTFIELD 
STATE:  NJ  07090 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  007056 
ACRONYM:  VROON  B.V. 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  28 
CITY:  3550  BRESKENS 
STATE: 
COUNTRY:  THE  NETHERLANDS. 

HOLLAND 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000029 
ACRONYM:  WEST  AFRICA 

NAVIGATION 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  N624  (C) 
CITY:  NASSAU 

COUNTRY:  BAHAMA  ISLANDS 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000092 
ACRONYM:  WEST  INDIES  FREIGHT. 

INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  4795  N.W.  72  AVENUE 
CITY:  MIAMI 
STATE:  FL  33166 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  000100 
ACRONYM:  WHITE  PASS 

TRANSPORTATION  LIMITED 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  P.O.  BOX  4070 
CITY:  WHITEHOUSE.  YUKON 

TERRITORY  KlA  3T1 
STATE: 

COUNTRY:  CANADA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000105 
ACRONYM;  WILLINE 
DBA:  NA. 
PERSON  TYPES:  OCEAN  COMMON 

CARRIER  (VESSEL  OPERATING) 
STREET:  RONALD  AMUNDSESGT  5— 

P.O.  BOX  1359.  VIKA 


CITY:  OSLO  1  NORWAY 

STATF' 

COUNTRY:  NORWAY 

UCENSE  NO.:  NA. 

NAME  NUMBER:  006270 

ACRONYM:  WORLD  &  ISLAND 

TRANSPORT  CO..  INC. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  3815  ATLANTIC  AVENUE 

SUITED 
CITY:  LONG  BEACH 
STATE:  CA  90807 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000117 

ACRONYM:  WORLD 

CONSOLIDATIONS  (JAPAN)  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  534 
CITY:  PALOS  PARK 
STATE:  IL  60464 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000115 
ACRONYM:  WORLD  PORTS 

OVERSEAS  LTD. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  62  CLARADON  ROAD 
CITY:  STATEN  ISLAND 
STATE:  NY  10305 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000119 
ACRONYM:  WORLD  TRANS  LINE 
DBA:  NA. 
PERSON  TYPES:  NON- VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  120  EAST  OGDEN  AVENUE 
CITY:  HINSDALE 
STATE:  IL  60521 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  000122 
ACRONYM:  WORLDWIDE  FREIGHT 

SERVICES  INC. 
DBA:  NA. 
PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  505  NORTH  BELT  EAST. 

SUITE  320 
CITY:  HOUSTON 
STATE:  TX  77060 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
LICENSE  NO.:  NA. 
NAME  NUMBER:  000127 
ACRONYM:  ZEBEC  MARITIME 
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DBA:  NA. 

PERSON  TYPES:  NON-VESSEL 

OPERATING  COMMON  CARRIER 
STREET:  P.O.  BOX  920673 
CITY:  HOUSTON 
STATE:  TX  77292 
COUNTRY:  UNITED  STATES  OF 

AMERICA 
UCENSE  NO.:  NA. 
NAME  NUMBER:  006133 

(FR  Doc.  87-28119  Filed  12-8-87;  8:45  am] 

BILUNO  CODC  6730-01-M 


Rling  and  Effective  Date  of  Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice,  that  on  November 
30, 1987,  the  following  agreement  was 
filed  with  the  Commission  pursuant  to 
section  5,  Shipping  Act  of  1984,  and  was 
deemed  effective  that  date,  to  the  extent 
it  constitutes  and  assessment  agreement 
as  described  in  paragraph  (d)  of  section 
5,  Shipping  Act  of  1984. 

Agreement  No.:  201-200063 

Title:  NYSA-ILA  Assessment 
Agreement 

Parties:  New  York  Shipping  Association, 
Inc.  International  Longshoremen's 
Association,  AFL-CIO 

Synopsis:  The  agreement  replaces 
Agreement  No.  201-011077  previously 
filed  with  the  Commission.  It  contains 
essentially  the  same  terms  as  the 
predecessor  agreement  except  that  it 
establishes  reduced  assessment  rates 
for  certain  specified  cargo. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  3, 1987. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  87-28177  Filed  12-8-87;  8:45  am] 

BILUNG  CODE  6730-01-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 


Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200064. 

Title:  Port  of  Tampa  Lease  Agreement. 

Parties: 

Tampa  Port  Authority 

Transflorida  Terminal  Corporation 

Synopsis:  The  proposed  agreement 
provides  Transflorida  terminal       • 
Corporation  with  a  lease  of  property 
located  at  Port  Sutton,  Hillsborough 
County,  Florida  for  the  receiving, 
storing,  handling,  mixing  and  shipping  of 
bulk  nitrogen  solutions  and  the 
transportation  of  the  material  necessary 
and  incidental  to  such  operations. 

Agreement  No.:  224-011073-001. 

Title:  Tampa  Port  Authority  Terminal 
Agreement. 

Parties: 

Tampa  Port  Authority 

Regency  Cruises,  Inc. 

Synopsis:  The  proposed  agreement 
amends  the  basic  agreement  to  change 
the  manner  in  which  dockage  charges 
are  assessed  by  the  Port  Authority  to 
Regency  from  those  published  in  the 
Port  of  Tampa  Tariff  No.  9  to  specific 
dockage  charges  set  forth  in  the 
amendment. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking. 
Secretary. 

Dated:  December  4, 1987. 

[FR  Doc.  87-28218  Filed  12-8-87;  8:45  am) 

BILUNG  COOE  6730-01-M 


FEDERAL  RESERVE  SYSTEIM 

Banque  Nationale  De  Paris;  Application 
To  Engage  de  Novo  in  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  section  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
commence  or  to  engage  de  novo,  either 
directly  or  through  a  subsidiary,  in  a 
nonbanking  activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  31, 1987. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Banque  Nationale  de  Paris,  Paris. 
France,  to  engage  de  novo  through  its 
subsidiary,  BNP  Leasing  Corporation, 
Dallas,  Texas,  in  making,  acquiring,  or 
servicing  loans  or  other  extensions  of 
credit  pursuant  to  §  225.25(b)(1):  and 
leasing  personal  property  or  acting  as 
agent,  broker  or  adviser  in  leasing  such 
property  pursuant  to  S  225.25(b)(5)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  3. 1987. 
fames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-28168  Filed  12-8-87;  8:45  am) 

BILUNG  COOE  6210-01-M 


Orbisonia  Community  Bancorp,  inc.,  et 
al.;  Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
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are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)).  j 

Each  application  is  available  for        ' 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  In 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  31, 1987. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Orbisonia  Community  Bancorp, 
Inc.,  Orbisonia.  Pennsylvania:  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Community  State  Bank  of 
Orbisonia,  Orbisonia.  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  National  Financial 
Corporation.  Ml.  Pulaski,  Illinois;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  the  First  National  Bank  of  Mt. 
Pulaski,  Mt.  Pulaski,  Illinois. 

2.  Premier  Bancorporation,  Inc., 
Jackson,  Michigan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Premier 
Bank.  Jackson,  Michigan,  the  successor 
by  merger  of  Michigan  Bank-Midwest. 
Jackson,  Michigan,  and  Michigan  Bank- 
Mid  South,  Litchfield,  Michigan. 
Comments  on  this  application  must  be 
received  by  December  24. 1987. 

3.  Will  Bancorp,  Inc.,  Williamsville. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Williamsville  State 
Bank,  Williamsville,  Illinois. 

C.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Summer.  Vice  President)  411 
Locust  Street  St  Louis.  Missouri  63166: 

1.  C.P.  Burnett  &  Sons,  Inc.,  Eldorado, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  C.P.  Burnett  &  Sons. 
Bankers.  Eldorado,  Illinois. 

D.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 


1.  First  Bancorp  of  Louisiana,  Inc. 
Employee  Stock  Ownership  Plan,  West 
Monroe,  Louisiana,  to  become  a  bank 
holding  company  by  acquiring  26.7 
percent  of  the  voting  shares  of  First 
Bancorp  of  Louisiana.  Inc..  West 
Monroe.  Louisiana,  and  First  National 
Bank  of  West  Monore.  West  Monroe. 
Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  3, 1987. 
James  McAfee 

Associate  Secretary  of  the  Board. 
[FR  Doc  87-28169  Filed  12-8-87;  8:45  amj 

BIUJNG  CODE  U10-01-M 


New  Hampshire  Savings  Banks  Corp^ 
et  ai.;  Formations  of,  Acquisitions  by, 
and  IMergers  of  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  87- 
21487)  published  at  page  45693  of  the 
issue  for  Tuesday,  December  1. 1987. 

Under  the  Federal  Reserve  Bank  of 
Dallas,  the  entry  for  First  Delhi 
Corporation  is  revised  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  400  - 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  First  Delhi  Corporation,  Delhi. 
Louisiana;  to  acquire  51  percent  of  the 
voting  shares  of  Security  Bancshares 
Incorporated,  Monroe,  Louisiana,  and 
thereby  indirectly  acquire  Security 
Bank.  Monroe,  Louisiana. 

Comments  on  this  application  must  be 
received  by  December  18. 1987. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco,  the  entry  for  Baldi  Bros. 
Construction  Co.  Retirement  Trust  is 
revised  to  read  as  follows: 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  Baldi  Bros.  Construction  Co., 
Beaumont  California;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Gateway. 
Western  Bank,  Beaumont,  California. 

Comments  on  the  application  must  be 
received  by  December  18, 1987. 

Board  of  Governors  of  the  Federal 
Reserve  System.  December  3. 1987. 
James  McAfee 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-28167  Filed  12-8-87;  8:45  am] 

BtLLINQ  COOE  B210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Establishment;  Mental  Health  Acquired 
Immunodeficiency  Syndrome 
Research  Review  Committee 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6. 1972  (Pub. 
L  92-463.  86  Stat.  770-776)  the 
Administrator.  Alcohol.  Drug  Abuse, 
and  Mental  Health  Administration 
(ADAMHA),  announces  the 
establishment  of  the  Mental  Health 
Acquired  Immunodeficiency  Syndrome 
Research  Review  Committee.  NIMH,  on 
December  1. 1987. 

The  duration  of  this  committee  is 
continuing  unless  formally  determined 
by  the  Administrator.  ADAMHA,  that 
termination  would  be  in  the  best  public 
interest. 

Date:  December  3, 1987. 
Donald  Ian  Macdonald. 
Administrator,  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration. 
[FR  Doc.  87-28166  Filed  12-8-87;  8:45  amj 

BILUNO  COOE  4160-20-11 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-010-88-4322;  GP8-0331 

Lakeview  District  Grazing  Advisory 
Board;  Meeting 

Summary:  Notice  is  hereby  given,  in 
accordance  with  Pub.  L.  92-463  that  the 
Lakeview  District  will  hold  a  meeting  on 
January  20. 1988.  The  meeting  will  take 
place  at  10:00  A.M.  in  the  conference 
room  of  the  Bureau  of  Land 
Management  office  located  at  1000 
South  9th  Street.  P.O.  Box  151. 
Lakeview.  Oregon  97630. 

The  agenda  will  center  on  the 
following  information  items: 

1.  Range  Improvements 

2.  Wetlands  MFP  Amendment/EA 

3.  Monitoring  Update 

4.  Allotment  Recategorization 

5.  Reorganization 

6.  Ecological  Site  Inventory 

7.  Budget 

8.  Grazing  Fees 

The  meeting  is  open  to  the  public. 
Anyone  wishing  to  attend  and/or  make 
written  or  oral  statements  to  the  board 
is  requested  to  contact  the  District 
Manager  at  the  above  address  before 
January  15, 1988.  Summary  minutes  of 
the  meeting  will  be  available  for  review 
within  30  days  following  the  meeting. 
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Date:  November  3a  1987. 
Ralph  Culbeitson, 
Acting  District  Manager. 
[FR  Doc  87-28242  Filed  12-A-B7;  8:45  am] 

BiUINa  COOe  4310-S9-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Odeco  OH  and  Gas  Co. 

AQENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Odeco  Oil  and  Gas  Company.  Unit 
Operator  of  the  Ship  Block  113  Federal 
Unit  Agreement  No.  14-08-001-2931.  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on  the 
Ship  Shoal  Block  113  Federal  unit. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Dulac. 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
subniitted  on  November  25. 1987. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard,  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Al  Durr;  Minerals  Management 
Service;  Gulf  of  Mexico  OCS  Region; 
Production  and  Development; 
Development  and  Unitization  Section; 
Unitization  Unit  Telephone  (504)  736- 
2659. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCD  available  to  affected 
States,  executives  of  ejected  local 
governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 


Dated:  November  30. 1987. 
|.  Rogers  Peaicy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  87-28224  FUed  12-8-87;  8:45  am] 
BIUJNG  COOE  4310-IMI-M 


Bureau  of  Reclamation 

Change  in  Discount  Rate  for  Water 
Resources  Planning 

AGENCY:  Bureau  of  Reclamation; 

Interior. 

ACTION:  Notice  of  change  in  discount 

rate  for  water  resources  planning. 

SUMMARY:  This  notice  sets  forth  that  the 
discount  rate  to  be  used  in  Federal 
water  resources  planning  for  fiscal  year 
1988  is  8%  percent 
DATE:  This  discount  rate  is  to  be  used 
for  the  period  October  1. 1987.  through 
and  including  September  30. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Norman  H.  Starler,  Bureau  of 
Reclamation.  Department  of  the  Interior. 
Washington,  DC  20240.  Telephone  202/ 
343-5605. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  interest  rate  to  be 
used  by  Federal  agencies  in  the 
formulation  and  evaluation  of  plans  for 
water  and  related  land  resources  is  8% 
percent  for  fiscal  year  1988. 

This  rate  has  been  computed  in 
accordance  with  Section  80(a).  Pub.  L 
93-251  (88  Stat.  34)  and  18  CFR  704.39, 
which  (1)  specify  that  the  rate  shall  be 
based  upon  the  average  yield  during  the 
preceding  fiscal  year  on  interest  bearing 
marketable  securities  of  the  United 
States  which,  at  the  time  the 
computation  is  made,  have  terms  of  15 
years  or  more  remaining  to  maturity; 
and  (2)  provide  that  the  rate  shall  not  be 
raised  or  lowered  more  than  one-quarter 
of  one  percent  for  any  year.  The 
Treasury  Department  calculated  the 
specified  average  yield  to  be  8.47 
percent.  Since  the  rate  in  fiscal  year 
1987  was  BVs  percent,  the  rate  for  fiscal 
year  1988  is  8%  percent. 

The  rate  of  8%  percent  shall  be  used 
by  all  Federal  agencies  in  the 
formulation  and  evaluation  of  water  and 
related  land  resources  plans  for  the 
purpose  of  discounting  future  benefits 
and  computing  costs,  or  otherwise 
converting  benefits  and  costs  to  a 
common  time  basis. 

Date:  November  24, 1987. 
).  Austin  Burke. 

Acting  Commissioner. 

[FR  Doc.  87-28082  Filed  12-8-87;  8:45  am] 

BILUNG  COOE  4810-31-M 


INTERNATIONAL  TRADE 
COMMISSION 

Certain  Dental  Prophylaxis  Methods, 
Equipment  and  Components  Thereof; 
Commission  Decision  Not  To  Review 
Two  Initial  Determinations  Terminating 
Seven  Respondents  and  Investigation 

agency:  International  Trade 

Commission. 

ACTION:  Nonreview  of  two  initial 

determinations  (IDs)  terminating  seven 

respondents  and  the  investigation. 

summary:  The  Commission  has 
determined  not  to  review  two  IDs,  one 
terminating  respondent  EMDA  Fabrik 
Elektro-Medizinischer  from  the  above- 
captioned  investigation  on  the  basis  of  a 
settlement  agreemeent  and  the  other 
terminating,  with  prejudice,  the  six 
remaining  respondents  in  the 
investigation — Dabi-Atlante  S.A., 
Deldent  Ltd.,  Electro  Medical  Systems 
S.A.,  S-T  Products,  Kromadent  Co.,  Inc., 
and  Healthco  International  Inc. — and 
terminating  the  investigation. 
FOR  FURTHER  INFORMATION  CONTACT. 
Laurie  Horvitz,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  (202)  523- 
0143. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  taken  under  the  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  Commission  rule  210.53 
(19  CFR  210.53). 

On  September  29, 1987,  complainants 
Dentsply  International  Inc.  and  Dentsply 
Research  and  Development  Corp. 
(collectively  "Dentsply")  and 
respondent  EMDA  Fabrik  Elektro- 
Medizinischer  ("EMDA")  filed  a  joint 
motion  requesting  termination  of  the 
investigation  with  respect  to  EMDA  on 
the  basis  of  a  settlement  agreement.  The 
Commission  investigative  attorney  filed 
a  public  interest  statement  in  support  of 
the  motion. 

On  October  29. 1987.  the  presiding 
administrative  law  judge  (ALJ)  issued  an 
ID  (Order  No.  17)  granting  the  joint 
motion.  No  petitions  for  review  or 
agency  or  public  comments  were 
received. 

On  August  13, 1987  and  September  2, 
1987,  Dentsply  moved  for  termination  of 
respondents  Dabi-Atlante  S.A.  ("Dabi"), 
Deldent  Ltd.  ("Deldent"),  Electro 
Medical  Systems  S.A.,  ("EMS").  S-T 
Products  ("S-T"),  Kromadent  Co.,  Inc. 
("Kromadent"),  and  Healthco 
International  Inc.  ("Healthco")  from  the 
investigation.  Respondent  EMS  opposed 
the  motion  to  terminate  Dabi,  Deldent 
and  EMS.  The  Commission  investigative 
attorney  supported  the  motions. 
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On  October  30, 1987,  the  AL]  issued 
an  ID  (Order  No.  18)  terminating,  with 
prejudice,  Dabi,  Deldent,  EMS,  S-T, 
Kromadent  and  Healthco  and 
terminating  the  entire  investigation.  No 
petitions  for  review  or  agency  comments 
were  received. 

Copies  of  the  nonconfidential  version 
of  the  IDs  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington,  DC  20436,  telephone  202- 
523-0161. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
002. 

By  order  of  the  Commission. 

Issued:  November  30, 1987. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  87-28258  Filed  12-8-87;  8:45  am] 
BHJJNGCOOE  7020-02-11 

(Investigation  No.  337-TA-2761 

Certain  Erasable  Programmable  Read 
Only  Memories,  Components  Thereof, 
Products  Containing  Such  Memories 
and  Processes  for  Making  Such 
Memories;  Commission  Decision  Not 
to  Review  an  Initial  Determination 
Amending  Complaint  and  Notice  of 
investigation  to  Add  a  Respondent 

agency:  International  Trade 

Commission. 

ACTION:  Amendment  of  complaint  and 

notice  of  investigation  to  add  a 

respondent. 


summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade  I 

Commission  has  determined  not  to  | 
review  an  initial  determination  (ID) 
(Order  No.  2)  amending  the  complaint 
and  notice  of  investigation  in  the  above- 
captioned  investigation  to  add  a      i 
respondent.  | 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  ].  Buchenhomer,  Esq.,  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
1626. 

SUPPLEMENTARY  INFORMATION:  This 
section  is  taken  under  the  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  Commission  rule  210.53 
(19  CFR  210.53). 

On  October  13, 1987,  complainant 
filed  a  motion  (Motion  No.  276-3)  to 
amend  the  complaint  and  notice  of 
investigation  to  add  General  Instrument 


Corporation  as  an  additional 
respondent.  The  presiding 
administrative  law  judge  issued  an  ID 
granting  the  motion  on  October  27, 1987. 
No  petitions  for  review  of  the  ID  were 
filed  nor  were  any  comments  received 
from  Government  agencies. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street.  NW..  Washington,  DC  20436, 
telephone  202-523-0161.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 

Issued:  November  30. 1987. 
[FR  Doc.  87-28259  Filed  12-&-«7;  8:45  am) 

MLUNG  CODE  7D20-02-M 


[Investigation  No.  337-TA-267] 

Certain  Minoxidil  Powder,  Salts  and 
Compositions  for  Use  in  Hair 
Treatment;  Commission  Decision  Not 
to  Review  Initial  Determinations 
Terminating  Two  Respondents  on  the 
Basis  of  Settlement  Agreements 

agency:  International  Trade 

Commission. 

ACTION:  Termination  of  respondents 

Future  Marketing  and  Associates.  Inc. 

and  Professional  Compounding  Centers 

of  America  on  the  basis  of  settlement 

agreements. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  two  initial  determinations  (IDs) 
issued  on  the  above-captioned 
investigation  terminating  respondents 
Future  Marketing  and  Associates,  Inc., 
and  Professional  Compounding  Centers 
of  America  on  the  basis  of  settlement 
agreements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  W.  Herrington,  Esq.,  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  701  E  Street  NW., 
Washington,  DC  20436,  telephone  202- 
523-3395. 

SUPPlfMENTARY  INFORMATION:  On 
October  30, 1987,  the  presiding 
administrative  law  judge  issued  two  IDs 
(Orders  Nos.  28  and  30)  granting  joint 
motions  of  complainant  The  Upjohn 
Company  and,  respectively,  respondents 
Future  Marketing  and  Associates,  Inc. 


and  Profession  Compounding  Centers  of 
America  to  terminate  the  investigation 
with  respect  to  those  respondents  on  the 
basis  of  settlement  agreements.  No 
petitions  for  review  of  the  ID  and  no 
government  agency  or  public  comments 
were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  19  CFR 
210.53(h). 

Copies  of  the  IDs  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.]  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington.  DC  20436. 
telephone  202-523-0161. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 
Issued:  December  2, 1987. 

Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  87-28260  Filed  12-8-87;  8:45  am) 

BILUNG  COOE  7020-02-M 


[Investigation  No.  337-TA-267] 

Certain  Minoxidil  Powder,  Salts  and 
Compositions  for  Use  in  Hair 
Treatment;  Commission  Decision  Not 
to  Review  Initial  Determination 
Terminating  Respondent  on  the  Basis 
of  a  Settlement  Agreement 

agency:  International  Trade 

Commission. 

action:  Termination  of  respondent 

Riahom  Corporation  on  the  basis  of  a 

settlement  agreement. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
terminating  respondent  Riahom 
Corporation  in  the  above-captioned 
investigation  on  the  basis  of  a 
settlement  agreement.  The 
Commission's  action  is  not  to  be 
interpreted  as  adopting  certain  dicta 
appearing  in  the  ID,  viz.,  from  page  2. 
paragraph  4  through  page  4,  paragraph  1. 

FOR  FURTHER  INFORMATION  CONTACT. 

Wayne  W.  Herrington,  Esq.,  Office  of 

the  General  Counsel.  U.S.  International 

Trade  Commission.  701  E  Street  NW.. 

Washington.  DC  20436.  telephone  202- 

523-3395. 

SUPPLEMENTARY  INFORMATION:  On 

November  3, 1987,  the  presiding 


administrative  law  judge  issued  an  ID 
(Order  No.  31)  granting  the  joint  motion 
of  complaint  ilie  Upjc^  Company  and 
respondent  Riahom  Corporation  to 
terminate  the  investigation  with  respect 
to  Riahom  Corporation  on  the  basis  of  a 
settlement  agreement  No  petitions  for 
review  of  the  ID  and  no  government 
agency  or  public  conmients  were 
received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  19  CFR 
210.53(h). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington.  DC  20436. 
telephone  202-523-0161. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 

Issued:  December  2, 1987. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  87-28261  Filed  12-6-87;  8:45  am] 

WLLMiQ  CODC  TOZO-AZ-H 


[Investigation  Na  337-TA-266] 

Certain  Reclosable  Plastic  Bags  and 
Tubing;  Issuance  of  Temporary 
Exclusion  Order 

agency:  International  Trade 

Commission. 

ACTION:  The  Commission  has 

determined  to  issue  a  general  temporary 

exclusion  order  in  the  above-captioned 

investigation. 

authority:  The  authority  for  the 
Commission's  action  is  contained  in 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  in  §§210.53-210.58  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.53-210.58). 
summary:  Having  determined  that  the 
issues  of  remedy,  the  public  interest, 
and  bonding  are  properly  before  the 
Commission,  and  having  reviewed  the 
written  submissions  filed  on  remedy,  the 
public  interest,  and  bonding,  as  well  as 
those  portions  of  the  record  relating  to 
those  issues,  the  Commission  has 
determined  to  issue  a  general  temporary 
exclusion  order  prohibiting  entry  into 
the  United  States,  except  under  bond  or 
license,  of  (1)  reclosable  plastic  bags 
and  tubing  manufactured  according  to  a 
process  which,  if  practiced  in  the  United 


States,  there  is  reason  to  believe  would 
infringe  claim  1  of  U.S.  Letters  Patent 
3.945,872,  and  (2)  reclosable  plastic  bags 
and  tubing  with  respect  to  which  there  is 
reason  to  believe  they  infringe  U.S. 
Trademark  Registration  No.  946,120. 

The  Conunission  has  further 
determined  that  the  public  interest 
factors  enumerated  in  section  337(e)  (19 
U.S.C.  1337(e))  do  not  preclude  issuance 
of  the  aforementioned  general 
temporary  exclusion  order  and  that  the 
bond  during  the  pendency  of  the 
investigation  should  be  in  the  amount  of 
460  percent  of  the  entered  value  of  the 
articles  concerned. 
FOR  FURTHER  INFORMATION  CONTACT 
Paul  R.  Bardos.  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0350. 

SUPPLEMENTARY  INFORMATION:  On 
March  25, 1987,  Minigrip,  Inc.  (Minigrip) 
filed  a  complaint  and  a  motion  for 
temporary  relief  under  section  337, 
alleging  a  violation  of  section  337  in  the 
unlawful  importation  and  sale  of  certain 
reclosable  plastic  bags  and  tubing 
manufactured  abroad  according  to  a 
process  which,  if  practiced  in  the  United 
States,  would  infringe  claims  1-5  of  U.S. 
Letters  Patent  3.945.872  and  bearing  a 
color  line  mark  infringing  U.S. 
Trademark  Registration  No.  946.120.  the 
effect  or  tendency  of  which  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

On  August  31. 1987.  the  presiding 
administrative  law  judge  issued  an 
initial  determination  (ID)  granting  in 
part  complainant's  motion  for  temporary 
relief.  On  October  2, 1987,  Commission 
determined  not  to  review  the  ID.  Notice 
of  the  Commission's  decision  not  to 
review  the  ID  was  published  in  the 
Federal  Register.  52  FR  38284  (October 
15, 1987).  The  parties  and  interested 
members  of  the  public  were  requested  to 
file  briefs  on  remedy,  the  public  interest, 
and  bonding.  Complainant,  certain 
respondents,  the  Commission's 
investigative  attorney,  and  one  nonparty 
submitted  briefs.  No  other  submissions 
were  received. 

Copies  of  the  Commission's  Action 
and  Order,  the  Commission's  Opinion  in 
support  thereof,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington,  DC  20436, 
telephone  202-523-0161.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 


obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  November  30, 1987. 
(FR  Doc.  87-28262  Filed  12-8-87:  8:45  am) 

BILUMO  CODE  7020-02-M 

Ilnvestigation  No.  337-TA-1901 

Certain  Softballs  and  Polyurethane 
Cores  Therefore;  Change  of  the 
Commission  Investigathre  Attorney 

Notice  is  hereby  given  that,  as  of  this 
date,  ]uan  S.  Cockbum,  Esq.,  of  the 
Office  of  Unfair  Import  Investigations 
will  be  the  Commission  investigative 
attorney  in  the  above-cited  investigation 
instead  of  Steven  H.  Schwartz,  Esq. 

The  Secretary  is  requested  to  publish 
this  notice  in  the  Federal  Register. 
Arthur  Winebuis, 
Director,  Office  of  Unfair  Import 
Investigations. 

Dated:  December  3. 1987. 
[FR  Doc.  87-28263  Filed  12-6-87;  8:45  am] 

BILLIflO  COOC  702d-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-70  (Sul>^o.  2)] 

Findings;  Florida  East  Coast  Railway 
Co.,  Abandonment  in  Dade  County,  FL 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
Florida  East  Coast  Railway  Company  to 
abandon  its  20.1-mile  line  of  railroad 
between  milepost  376.0,  near  Kendall, 
and  milepost  396.1,  near  Florida  City,  in 
Dade  County,  FL 

A  certificate  will  be  issued 
authorizing  this  abandonment  unless 
within  15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  continue;  and  (2)  the 
assistance  likely  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  offeror 
shall  type  the  following  notation  in  bold 
face  on  the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 
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Information  and  procedures  regarding 
flnancial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  December  3, 1987. 

By  the  Commission,  Chainnan  Gradison, 
Vice  Chainnan  Lamboley,  Commissioners- 
Steirelt,  Andre,  and  Simmons.  Commissioner 
Simmons  commented  with  a  separate 
expression.  Commissioner  Andre  concurred 
in  the  result  with  a  separate  expression.  Vice 
Chainnan  Lamboley  will  submit  a  separate 
expression  at  a  later  dale. 
Noreta  R.  McGee. 
Secretary. 
(FR  Doc.  87-2825  Filed  12-8-87;  8:45  am) 

BIUJNGCOOE  7035-01M 


[Docktt  Na  AB-10  (Sub-No.  47)1 

Norfolk  and  Western  Railway  Co.; 
AI»andoninent  and  Discontinuance 
Between  Decatur  and  Farmdale 
Junction  in  Mason,  DeWitt,  Logan  and 
TazeweN  Counties,  11^  Findings 

The  Commission  has  issued  a 
certiHcate  authorizing  the  Norfolk  and 
Western  Railway  Company  (N&W)  to: 
(1)  Abandon  (a)  its  36.28-miIe  line  of 
railroad  between  Moroa  (milepost 
107.72)  and  a  point  north  of  Hittle,  IL 
(milepost  144.0);  (b)  its  4.89-mile  line  of 
railroad  between  Morton  (milepost  i 
163.0)  and  Farmdale  junction,  IL        ' 
(milepost  167.89);  and  (c)  its  2.66-mile 
line  of  railroad  between  Forsyth 
(milepost  8.38)  and  Emery,  IL  (milepost 
11.04),  a  total  of  43.83  miles,  and  (2)  | 
discontinue  service  over  an  11.3-mil0 
line  of  railroad  owned  by  the  Illinois 
Central  Gulf  Railroad  Company  (ICG) 
between  Decatur  (Valuation  Station 
4863->-96,  north  of  ICG  milepost  754). 
and  Maroa  (Valuation  Station  5460-f-70. 
north  of  ICG  milepost  765). 

The  abandonment  certificate  will 
become  effective  30  days  after 
publication  unless  the  Commission  also 
finds  that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued;  and  (2) 
it  is  likely  that  the  assistance  wouldi 
fully  compensate  the  railroad.  | 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section.  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 


service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  December  3, 1987. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Lamboley.  Commissioners 
Sterrett,  Andre,  and  Simmons. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  87-28194  Filed  12-8-87;  8:45  am) 

BILUNG  CODE  7035-O1-M 

[Rnance  Docket  No.  31145] 

Exemption  From  49  U.S.C.  11322;  Mort 
Lowenthal 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  Pursuant  to  49  U.S.C.  10505, 
the  Interstate  Commerce  Commission 
exempts  Mort  Lowenthal  from  the 
requirements  of  49  U.S.C.  11322  for  Mr. 
Lowenthal,  a  director  of  MidSouth  Rail 
Corporation  and  MidLouisiana  Rail 
Corporation,  to  become  a  director  of 
Montana  Rail  Link.  Inc. 
DATES:  This  exemption  will  be  effective 
on  January  11, 1988.  Petitions  to  stay 
must  be  filed  by  December  21, 1987,  and 
petitions  for  reconsideration  must  be 
filed  by  December  31. 1987. 
ADDRESSES:  Send  petitions  referring  to 
Finance  Docket  No.  31145  to: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 
Petitioner's  representative:  Mark  M. 
Levin.  Weiner.  McCaffrey,  Brodsky  & 
Kaplan.  P.C.  Suite  800, 1350  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
4797. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245  [TDD 
for  hearing  impaired:  (202)  275-1721).    . 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  289-4357/4359  (DC  Metropolitan  ' 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 
Decided:  December  2, 1987. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Lamboley.  Commissioners 
Sterrett,  Andre,  and  Simmons. 
NoreU  R.  McGee. 
Secretary. 
(FR  Doc.  87-28142  Filed  12-8-87:  8:45  am) 

BILLING  COOC  703S-01-M 


Release  of  WaytHII  Data  For  Use  In 
Publication  of  A  Book  Entitled 
"Railroad  Traffic  In  the  United  States— 
1986" 

The  Commission  has  received  a 
request  from  ALK  Associates.  Inc.  for 
permission  to  use  certain  data  from  the 
Commission's  1986  Waybill  Sample. 
ALK  requests  permission  to  extract 
certain  data  from  the  1986  ICC  Master 
Waybill  Sample  to  distribute  as  part  of  a 
book  entitled  "Railroad  Traffic  in  the 
United  States — 1986."  The  remainder  of 
the  book  will  consist  of  extracts  from 
the  1986  ICC  Public  Use  Waybill  File 
(PUWF).  The  book  will  be  available  to 
the  general  public.  It  will  be  similar  in 
content  to  the  1984  and  1985  volumes  of 
the  same  title.  Both  the  1984  and  the 
1985  volumes  were  derived  solely  from 
the  Public  Use  Waybill  Files  of  those 
years.  The  change  in  format  of  the 
PUWF  for  1986  requires  ICC  permission 
to  produce  equivalent  information  for 
1986. 

The  information  requested  is: 

1.  Orginating  and  terminating  net 
tonnage  by  State,  for  each  of  the  20  AAR 
"CS-54"  commodity  groups. 

2.  Net  tonnage  by  State-to-State  pairs, 
for  each  of  the  20  "CS-54"  commodity 
groups,  including  interchange  States. 

3.  Carloads  by  State-to-State  pairs,  for 
the  following  12  broad  cartype 
groupings:  (1)  Plain  Box  Cars.  (2) 
Equipped  Box  Cars,  (3)  Insulated  Box 
Cars,  (4)  Refrigerated  Cars,  (5)  Open- 
Top  Hoppers.  (6)  Covered  Hoppers,  (7) 
Gondolas,  (8)  Plain  Flat  Cars.  (9)  Auto 
Racks.  (10)  Intermodal  Flats.  (11)  Tank 
Cars.  (12)  Other  Car  Types. 

4.  Number  of  trailers  or  containers  by 
State-to-State  pairs,  for  all  intermodal 
TOFC/COFC  traffic  as  a  whole. 

The  information  is  requested  in  four 
separate  files,  and  in  summary  form 
only  to  prevent  cross-referencing 
between  the  files,  or  between  this  data 
and  the  Public  Use  Waybill  File. 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines  at  least:  (1) 
4,500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  State  (49 
CFR  Part  1244).  From  this  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiality  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specifically,  under 
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the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
until  after:  (1)  Public  notice  is  provided 
so  affected  parties  have  an  opportunity 
to  object  and  (2)  certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  [Ex  Parte  No.  385  (Sub- 
No.  2),  52  FR  12415.  April  16. 1987J. 

Accordingly,  if  any  parties  object  to 
this  request,  they  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Director  of  the  Commission's 
Office  of  Transportation  Analysis 
(OTA)  within  14  calendar  days  of  the 
date  of  this  notice.  They  should  also 
include  all  grounds  for  objections  to  the 
full  or  partial  disclosure  of  the  requested 
data.  The  Director  of  OTA  will  consider 
these  objections  in  determining  whether 
to  release  the  requested  waybill  data. 
Any  parties  who  objected  will  be  timely 
notified  of  the  Director's  decision. 

Contact:  James  A.  Nash.  (202)  275- 
6864. 

Noreta  R.  McGee. 
Secretary. 
|FR  Doc.  87-28143  Filed  12-8-87;  8:45  am] 

WLUNG  COOC  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

(Dodtet  No.  86-79] 

Denial  of  Applications;  Rictiard  L 
Rogers,  M.D. 

On  September  29. 1986.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  directed  two 
Orders  to  Show  Cause  to  Richard  L 
Rogers.  M.D.  (Respondent).  One  Order 
to  Show  Cause  was  directed  to 
Respondent  at  201  E.  Proctor  Street. 
Mullins,  South  Carolina  and  proposed  to 
deny  his  application  for  registration 
executed  on  July  9. 1986.  because  such 
registration  would  be  inconsistent  with 
the  public  interest.  The  second  Order  to 
Show  Cause  was  directed  to  the 
Respondent  at  the  Carolina  Urgent  Care 
Center.  551  N.  Winstead  Avenue.  Rocky 
Mount.  North  Carolina  and  proposed  to 
deny  his  applications  for  registration 
executed  on  May  8. 1986.  and  May  23. 
1986.  because  such  registration  would  be 
inconsistent  with  the  public  interest.  The 
factors  which  evidenced  that 
registration  of  Respondent  would  be 
inconsistent  with  the  public  interest.  The 
factors  which  evidenced  that 
registration  of  Respondent  would  be 
inconsistent  with  the  public  interest 
included  that:  (1)  Respondent  issued 


prescriptions  for  controlled  substances 
in  1982  and  1983  for  no  legitimate 
medical  purpose  and  outside  the  scope 
of  professional  practice;  (2)  Respondent 
issued  prescriptions  for  controlled 
substances  for  the  purpose  of 
maintaining  an  individual's  dependence 
on  those  substances  without  being 
registered  to  do  so;  (3)  Respondent 
indicated  on  his  May  8. 1986.  application 
for  registration  that  he  had  not 
surrendered  a  previous  DEA  registration 
when,  in  fact,  he  did  so  on  September  4. 
1985;  and  (4)  Respondent's  controlled 
substances  registration  in  the  State  of 
South  Carolina  was  restricted  on  June 

27. 1986,  with  Respondent  not  permitted 
to  handle  Schedule  II  controlled 
substances  in  that  state. 

Respondent  requested  a  hearing  by 
letter  dated  October  30, 1986.  Following 
prehearing  filings,  a  hearing  was 
scheduled  for  April  29. 1987.  in 
Washington,  DC.  Respondent  was 
notified  of  the  hearing  date  in  the 
Prehearing  Ruling  issued  by 
Administrative  Law  Judge  Francis  L. 
Young  on  March  13. 1987.  Respondent 
sent  a  letter  to  Judge  Young  dated 
March  26, 1987,  indicating  that  he  could 
not  attend  the  hearing  on  April  29, 1987. 
and  requesting  that  it  be  rescheduled. 
The  hearing  was  rescheduled  to  April 

28. 1987.  and  Respondent  was  notified  of 
that  fact  by  letter  dated  April  20. 1987. 
Respondent  then  sent  a  letter  dated 
April  24. 1987,  indicating  that  he  would 
be  unable  to  appear  at  the  hearing,  and 
withdrawing  his  request  for  a  hearing. 
On  May  13. 1987.  the  Administrative 
Law  Judge  terminated  the  proceedings 
before  him.  Since  Respondent  has 
withdrawn  his  request  for  a  hearing,  the 
Administrator  now  enters  his  final  order 
in  this  matter  based  on  the  investigative 
file.  21  CFR  1301.57. 

The  Administrator  finds  that  an 
investigation  was  conducted  by  the 
Narcotic  and  Drug  Control  Division  of 
the  Bureau  of  Drug  Control.  South 
Carolina  Department  of  Health  and 
Environmental  Control.  The 
investigation  revealed  that  Respondent 
had  been  issuing  prescriptions  for 
controlled  substances  to  individuals  for 
no  legitimate  medical  purpose  and 
outside  the  scope  of  professional 
practice.  Between  September  13. 1982. 
and  July  5, 1983,  Respondent  prescribed 
the  following  controlled  substances  to 
an  individual  with  a  drug  dependency 
problem:  17  prescriptions  for  Talwin. 
totalling  1.683  dosage  units;  4 
prescriptions  for  Ritalin,  totalling  192 
dosage  units;  and  several  prescriptions 
for  Preludin. 

Other  individuals  with  drug 
dependency  problems  also  received 
prescriptions  from  Respondent.  One 


individual  received  at  least  38 
prescriptions  for  Dilaudid,  totalling  over 
3,100  dosage  units  between  August  1982 
and  November  1983.  Another  individual 
received  at  least  61  prescriptions  for 
Dilaudid,  totalling  over  5,000  dosage 
units,  between  September  1982  and 
November  1983. 

The  investigation  further  revealed  that 
between  November  1982  and  May  1983. 
Respondent  issued  prescriptions  for 
Schedule  II  controlled  substances  for 
nonmedical  purposes  to  persons  who 
were  not  physically  present  at  the  time 
of  the  issuance  of  the  prescriptions. 

As  a  result  of  the  investigation,  the 
South  Carolina  Department  of  Health 
and  Environmental  Control  issued  to 
Respondent  an  Order  to  Show  Cause 
and  Notice  of  Prehearing  Conference, 
and  a  Notice  of  Immediate  Suspension 
of  Controlled  Substances  Registration. 
Notwithstanding  the  Notice  of 
Immediate  Suspension.  Respondent 
continued  to  write  prescriptions  for 
controlled  substances.  Between 
December  1. 1983.  and  January  18. 1984. 
Respondent  wrote  approximately  70 
prescriptions  for  Schedule  U.  III.  IV.  and 
V  controlled  substances,  totalling 
approximately  6.000  dosage  units.  On 
February  7. 1984.  Respondent  was 
arrested  for  writing  prescriptions  for 
controlled  substances  after  a  Consent 
Order  was  issued  prohibiting  such 
prescribing.  The  charges  were 
subsequently  dropped  and  Respondent 
was  ordered  to  enter  a  Pre-Trial 
Intervention  Program. 

On  March  12. 1985.  the  South  Carolina 
Department  of  Health  and 
Environmental  Control  informed 
Respondent  that  his  failure  to  cease  and 
desist  from  unlawful  prescribing  after 
the  summary  suspension  of  his 
controlled  substances  privileges 
constituted  sufficient  evidence  that  it 
would  be  detrimental  to  the  public 
interest  and  a  danger  to  the  public 
health  for  Respondent  to  obtain 
reinstatement  of  his  state  registration  at 
that  time. 

Respondent  voluntarily  surrrendered 
DEA  Certificate  of  Registration 
AR4871922  on  September  4, 1985. 

An  Administration  Consent  Order 
Relating  to  Controlled  Substances 
Registration,  signed  by  Respondent  and 
the  Commissioner  of  the  South  Carolina 
Department  of  Health  and 
Environmental  Control,  became 
effective  on  June  27. 1986.  The  Order 
provided  that  Respondent's  South 
Carolina  Controlled  Substances 
Registration  would  be  reinstated  in  a 
probationary  status  as  to  Schedule  III. 
IV,  and  V  only.  Respondent's 
registration  for  Schedule  II  controlled 
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substances  would  continue  to  be 
suspended  for  a  period  of  five  years. 

Sometime  after  September  1985, 
Respondent  moved  to  North  Carolina. 
The  North  Carolina  Medical  Board, 
unaware  of  either  the  disciplinary 
proceedings  in  South  Carolina  or 
Respondent's  surrender  of  his  DEA 
registration  number,  authorized 
Respondent  to  practice  in  North 
Carolina.  Respondent  unlawfully 
transferred  his  surrendered  DEA 
Certificate  of  Registration  AR4871922 
from  South  Carolina  to  North  Carolina 
and  continued  to  practice  under  the 
surrendered  registration  number  in 
North  Carolina. 

While  in  North  Carolina  Respondent 
attempted  to  renew  his  surrendered 
DEA  registration  number.  When  this 
attempt  failed,  Respondent  submitted  an 
application  for  registration  dated  May  8, 
1986.  indicating  that  he  had  not 
surrendered  a  previous  Controlled 
Substances  Act  registration  when  in  fact 
he  had  done  so  on  September  4, 1985. 

After  learning  that  the  North  Carolina 
medical  authorities  and  DEA  were 
aware  of  the  previous  surrender  of  his 
DEA  Certificate  of  Registration,         , 
Respondent  submitted  another 
application  which  mentioned  the 
surrender  of  his  DEA  Certificate  of 
Registration.  This  application  was  dated 
May  23, 1986.  Respondent  submitted  a 
third  application  for  registration  dated 
luly  9, 1986. 

The  Administrator  concludes  that  the 
registration  of  Respondent  would  be 
inconsistent  with  the  public  interest.  The 
record  clearly  shows  that  Respondent 
willfully  violated  the  law  by  issuing 
prescriptions  for  controlled  substances 
outside  the  scope  of  his  professional 
practice  and  for  no  legitimate  medical 
purpose.  Moreover,  Respondent  issued 
prescriptions  for  narcotic  controlled 
substances  for  the  purpose  of 
maintaining  an  individual's  dependence 
on  such  substances  without  being 
properly  registered  to  do  so.  Based  on 
his  actions,  the  State  of  South  Carolina 
restricted  Respondent's  state  controlled 
substances  registration.  Respondent  is 
not  permitted  to  handle  Schedule  II 
controlled  substances  in  that  state  for  a 
period  of  five  years.  It  is  also  clear  that 
Respondent  continued  to  practice  under 
his  surrendered  DEA  Certificate  of 
Registration  number  until  that  number 
expired  and  could  not  be  renewed. 
Respondent  then  attempted  to  obtain  a 
new  DEA  registration  number  by 
falsifying  the  application.  Based  upon 
the  foregoing,  the  Administrator  finds 
that  it  is  not  in  the  pubhc  interest  for 
Respondent  to  have  a  DEA  registration. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 


pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b]  hereby  orders  that  the 
applications  for  a  DEA  Certificate  of 
Registration,  executed  by  Respondent 
on  May  8, 1986,  May  23, 1986,  and  July  9, 
1986,  be,  and  they  hereby  are,  denied. 
This  order  is  effective  January  8, 1988. 

Dated:  December  4, 1967. 
John  C  Lawn, 

Administrator. 

[FR  Doc.  87-28241  Filed  12-S-S7:  8:45  amj 
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NATIONAL  SCIENCE  FOUNDATION 

Permit  Applications  Received  Umler 
tlie  Antarctic  Convervation  Act  of  1978 

agency:  National  Science  Foundation. 
action:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L  95-541. 

summary:  The  National  Science 
Foundation  {NSF}  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  197a  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
Title  45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  this  permit  apphcation 
by  January  8, 1987.  Permit  applications 
may  be  inspected  by  interested  parties 
at  the  Permit  Office,  address  below. 
address:  Comments  should  be 
addressed  to  Permit  Office,  Room  627, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 
FOR  FURTHER  INFORMATION  CONTACT! 

Charles  E.  Myers  at  the  above  address 
or  (202)  357-7934. 

SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541).  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  in  1964  by 
the  Antarctic  Treaty  Consultative 
Parties,  recommended  establishment  of 
a  permit  system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest.  Additional  information  was 


published  in  the  Federal  Register  on  July 
24,1987. 

The  application  received  is  as  follows: 

1.  Applicant-  Werner  Zehnder,  Society 
Expeditions  Cruises,  Inc.,  Seattle, 
Washington  98121. 

Activity  for  Which  Permit  Requested: 
The  applicant  seeks  permission  to 
salvage  dead  specimens  of  native 
mammals  or  native  birds  for  scientific 
study  and  educational  purposes. 

Location:  Antarctic  Peninsula  and  off- 
shore islands. 

Dates:  December  1987-April  1988. 
Charlea  E.  Myers. 
Permit  Office. 

(FR  Doc  87-28225  Filed  12-6-S7;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recorditeeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  New. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  62— Criteria  and 
Procedures  for  Granting  Emergency 
Access  to  Non-Federal  and  Regional 
Low-Level  Waste  Disposal  Facilities 

3.  The  form  number  if  applicable:  Not 
Applicable 

4.  How  often  the  collection  is 
required:  The  information  is  only 
required  to  be  submitted  when  a  low- 
level  waste  generator  requests 
emergency  access  to  an  Derating  low- 
level  radioactive  waste  disposal  facility. 

5.  Who  will  be  required  or  asked  to 
report:  Low-level  radioactive  waste 
generators,  or  states,  seeking  emergency 
access  to  an  operating  low-level 
radioactive  waste  disposal  facility. 

6.  An  estimate  of  the  number  of 
responses:  One  every  three  years. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  680  hours  per 
response. 


8.  An  indication  of  whetehr  section 
3504(h).  Pub.  L.  96-511  applies:  Not 
applicable. 

9.  Abstract:  10  CFR  Part  62  sets  out 
the  information  to  be  provided  to  the 
NRC  by  any  low-level  radioactive  waste 
generator,  or  state,  seeking  emergency 
access  to  an  operating  low-level 
radioactive  waste  disposal  fecility 
pursuant  to  section  6  of  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1986. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room  1717  H 
Street  NW^  Washington,  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OKffl  reviewer,  Vartkes 
L.  Broussalian,  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  3rd  day 
of  December  1987. 

For  the  Nuclear  Regulatory  Commission. 
William  G.  McDonald, 
Director,  Office  of  Administration  and 
Resources  Management 
[FR  Doc.  87-28211  Filed  12-8-87;  8:45  am] 
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I  ^       [Docket  No.  50-293] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact; 
Boston  Edison  Co. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
Part  50.  Appendix  E,  to  the  Boston 
Edison  Company  (BECo/licensee)  for 
the  Pilgrim  Nuclear  Power  Station 
located  at  the  licensee's  site  in  Plymouth 
County,  Massachusetts. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  a 
schedular  exemption  from  certain 
specific  requirements  of  Appendix  E  of 
10  CFR  Part  50.  Specifically  an 
exemption  was  requested  from  section 
IV.F.3  which  requires  that  each  licensee 
at  each  site  shall  exercise  with  offsite 
authorities  such  that  State  and  local 
government  emergency  plans  for  each 
operating  reactor  site  are  exercised 
biennially,  with  full  or  partial 
participation  by  States  and  local 
governments,  within  the  plume  exposure 
pathway  Emergency  Planning  Zone 
(EPZ). 

The  exemption  would  be  responsive 
to  the  licensee's  request  dated 
September  17, 1987. 


The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  Commonwealth  of 
Massachusetts,  the  local  governments 
within  the  EPZ  and  the  two  emergency 
reception  center  communities  are  in  the 
process,  with  the  assistance  of  the 
licensee,  of  implementing  numerous 
improvements  in  their  offsite  emergency 
preparedness  programs.  The 
improvement  effort  is  in  response  to  a 
Federal  Emergency  Management 
Agency  (FEMA)  Interim  Finding  issued 
August  4, 1987.  That  finding  stated  that 
offsite  radiological  emergency  planning 
and  preparedness  for  Massachusetts 
was  inadequate  to  protect  the  health 
and  safety  of  the  public  in  the  event  of 
an  accident  at  the  Pilgrim  Nuclear 
Power  Station.  The  licensee  has 
informed  the  NRC  that  the  improvement 
effort  will  continue  until  early  1988  and 
that,  in  view  of  the  extensive  ongoing 
efforts,  the  Commonwealth  and  local 
governments  have  indicated  that  they 
are  not  able  to  fully  participate  in  an 
exercise  during  calendar  year  1987. 

The  last  exercise  conducted  pursuant 
to  section  IV.F.3  of  Appendix  E  to  10 
CFR  Part  50  was  held  in  September  1985. 
Literal  compliance  with  section  IV.F.3 
would  not  be  possible  without 
Commonwealth  and  local  government 
participation. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  constitutes  a 
schedular  exemption  from  conduct  of  an 
offsite  full  participation  exercise  in 
calendar  year  1987. 

Since  the  last  full  participation 
biennial  exercise  at  Pilgrim  (in 
September  1985),  the  Commonwealth 
has  participated  on  a  limited  basis  with 
the  licensee  in  the  December  1986 
exercise  and  the  quarterly  onsite  drills 
in  1987.  The  March  and  June  1987  drills 
also  included  limited  participation  by 
several  of  the  towns  within  the  EPZ.  The 
towns  within  the  EPZ  have  also 
cooperated  in  the  full  scale  siren  test 
conducted  by  FEMA  in  September  1986. 
The  Commonwealth  has  also 
participated  in  full  participation 
exercises  at  the  Yankee  Nuclear  Power 
Station  in  June  1987  and  is  scheduled  to 
participate  in  a  full  participation 
exercise  at  the  Vermont  Yankee  Nuclear 
Generating  Station  December  2, 1987. 

The  requested  exemption  is  a 
temporary  one  and  is  necessary  because 
ongoing  emergency  preparedness  efforts 
will  not  be  completed  before  early  1988. 
The  licensee  has  made  a  good  faith 
effort  to  comply  with  the  regulation  by 
assisting  in  the  ongoing  improvements  to 
the  Commonwealth  and  local  offsite 


emergency  response  programs.  The 
extensive  efforts  required  to  upgrade  the 
offsite  plans,  implement  the  changes  and 
conduct  training  preclude  the  conduct  of 
a  meaningful  and  effective  full 
participation  exercise  in  1987.  The 
probability  of  an  accident  will  not  be 
increased  and  the  post-accident 
radiological  releases  will  not  be  greater 
than  previously  determined  due  to  the 
proposed  exemption,  and  the  NRC  will 
determine  that  there  is  adequate 
assurance  of  safety  before  plant  restart 
is  approved.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

The  proposed  exemption  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Enviroimiental  Statement  for 
the  Pilgrim  Nuclear  Power  Station. 

Agencies  and  Persons  Contacted 

On  August  4, 1987,  FEMA  provided 
information  on  the  status  of  emergency 
preparedness  at  Pilgrim.  This 
information  was  considered  by  the  NRC 
in  the  evaluation  of  the  requested 
exemption. 

Finding  of  No  Significant  Impact 

The  Conmiission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  September  17, 1987.  This  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW.,  Washington,  DC, 
and  at  the  Plymouth  Public  Library,  11 
North  Street,  Plymouth  County, 
Massachusetts,  02360. 

Dated  at  Bethesda,  Maryland  this  3rd  day 
of  December.  1987. 

For  the  Nuclear  Regulatory  Commission. 
Morton  B.  Fairtile, 

Acting  Director.  Project  Director  1-3,  Division 
of  Reactor  Projects  l/ll 
[FR  Doc.  87-28222  Filed  12-8-87;  8:45  am] 
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(Docket  No.  50-206. 50-361  and  50-362] 

Proposed  Corporate  Restructuring; 
Soutttem  Calif  omia  Edison  Co^  et  ai. 

Notice  is  hereby  given  that  the  United 
States  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering      i 
approval  under  10  CFR  50.80  of  the 
proposed  corporate  restructuring  of 
Southern  California  Edison  Company 
(SCE),  the  majority  owner  and  operator 
of  the  San  Onofre  Nuclear  Generating 
Station  (SONGS).  Units  1. 2.  and  3.  By 
letter  dated  August  25, 1987,  and     | 
supplemental  letter  dated  December  3, 
1987,  SCE  informed  the  Commission  that 
it  has  begun  the  process  of  implementing 
a  corporate  restructuring  which  will 
result  in  the  creation  of  a  holding 
company  (referred  to  as  "SCE  Holding 
Company,"  although  no  formal  name 
has  yet  been  selected).  The  common 
stock  of  SCE  will  be  converted  on  a 
share-for-share  basis  into  common  stock 
of  the  holding  company.  SCE  Holding 
Company  will  own  all  of  the  outstanding 
common  stock  of  SCE.  Following  the 
restructuring  SCE  will  continue  to  be  the 
licensee  of  the  SONGS  nuclear  plants 
and  no  transfer  of  the  operating  licenses 
will  be  effected.  After  the  restructuring 
is  complete,  SCE  will  remain  a  public 
utility  providing  the  same  utility  services 
as  it  did  prior  to  the  restructuring. 
Control  of  the  operating  licenses  for  the 
SONGS  nuclear  plants,  now  held  by 
SCE  and  other  plant  co-workers,  will 
remain  with  SCE  and  the  same  owners 
and  will  not  be  affected  by  the 
restructuring.  The  current  SCE  Chairman 
of  the  Board  of  Directors  and  Chief 
Executive  Officer  will  also  be  Chairman 
of  the  Board  of  the  SCE  Holding 
Company.  SCE's  Vice  President  of  i 
Nuclear  Engineering,  Safety  and 
Licensing,  and  SCE's  Vice  President  and 
Site  Manager  of  SONGS,  will  retain  the 
same  responsibilities  as  they  have  now, 
and  will  have  no  duties,  assignments  or 
responsibihties  within  SCE  Holding 
Company.  Thus,  there  will  be  no 
significant  change  in  ownership, 
management,  or  sources  of  funds  for 
operation  of  the  SONGS  units,  according 
to  the  proposed  plan. 

Pursuant  to  10  CFR  50.80,  the 
Commission  may  approve  the  transfer  of 
control  of  a  license,  after  notice  to 
interested  persons,  upon  the 
Commission's  determination  that  the 
holder  of  the  license  following  the 
transfer  is  qualified  to  have  the  control 
of  the  license  and  that  the  transfer  of 
such  control  is  otherwise  consistent 
with  applicable  provisions  oi  law,  , 
regulations  and  orders  of  the 
Commission. 


The  August  25  and  December  3, 1987 
letters  from  SCE  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street, 
Washington,  DC  and  at  the  General 
Library,  University  of  California  at 
Irvine,  Irvine,  California  92713. 

Dated  at  Bethesda,  Maryland,  this  4th  day 
of  December,  1987 

For  the  Nuclear  Regulatory  Commission. 
Harry  Rood, 

Senior  Project  Manager.  Project  Directorate 
V,  Division  of  Reactor  Projects-Ill  IV,  Vand 
Special  Projects 
[FR  Doc.  87-20223  Filed  12-8-87;  8:45  am] 
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OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COIMMISSION 

Members  of  Performance  Review 
Board 

AGENCY:  Occupational  Safety  and 
Health  Review  Commission. 
action:  Notice. 

summary:  This  document  gives  notice  of 
a  list  of  Performance  Review  Board 
members.  This  document  replaces  the 
notice  published  on  April  2, 1985  (50  FR 
13111). 

EFFECTIVE  DATE:  December  9, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  M.  Lyons,  Executive  Director, 
Occupational  Safety  and  Health  Review 
Commission,  1825  K  Street.  NW., 
Washington,  DC  20006.  (202)  634-7940. 
OSHRC  Performance  Review  Board 
Members: 
Paul M.  Lyons 
John  J.  O'Mara 
Gary  J.  Edles 

Dated:  December  1, 1987. 
E.  Ross  Buckley, 
Chairntan. 
|FR  Doc  87-28226  Filed  12-8-87;  8:45  am] . 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange, 
Incorporated 

December  3, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 


trading  privileges  in  the  following 
stocks: 

American  Oil  &  Gas  Corp. 
Common  Stock,  $.04  Par  Value  (File 
No.  7-0758) 
Americus  Trust  for  Amoco  Shares 

Prime  (File  No.  7-0759) 
Americus  Trust  for  Amoco  Shares 

Scores  (File  No.  7-0760) 
Americus  Trust  for  Amoco  Shares 

Units  (File  No.  7-0761) 
American  Petrofina,  Co. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-0762) 
American  Precision  Industries,  Inc. 
Common  Stock,  $.66  2/3  Par  Value 
File  No.  7-0763) 
Arundel  Corporation  (The) 
Common  Stock,  No  Par  Value  (File 
No.  7-0764) 
Armatron  International,  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-0765) 
American  Science  &  Engineering,  Inc. 
Common  Stock,  $.66  2/3  Par  Value 
(File  No.  7-0766) 
Astrex,  Inc. 
Common  Stock,  $.16  2/3  Par  Value 
(File  No.  7-0767) 
Equity  Incom  Fund  (The) 
Common  Stock,  No  Par  Value  (File 
No.  7-0768) 
Action  Corporation 
Common  Stock,  $.33  1/3  Par  Value 
(File  No.  7-0769) 
Americus  Trust  for  AT  &  T  Shares 
Series  2,  Prime  (File  No.  7-0770) 
Americus  Trust  for  AT  &  T  Shares 
Series  2,  Units  (File  No.  7-0771) 
Alliance  Tire  &  Rubber  Co.,  Ltd. 
Class  A  Common  Stock,  $2.00  Par 
Value  (File  No.  7-0772) 
ARC  International  Corporation 
Common  Stock,  No  Par  Value  (File 
No.  7-0773) 
Cross  (A.T.)  Co. 
Class  A  Common  Stock,  $1.00  Par 
Value  (File  No.  7-0774) 
Alba-Waldensian,  Inc. 
Common  Stock,  $2.50  Par  Value  (File 
No.  7-0775) 
Alamco,  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-0776) 
Arizona  Commerce  Bank 
Common  Stock,  No  Par  Value  (File 
No.  7-m77) 
American  Maize-Product  Company 
Class  A  Common  Stock,  $.80  Par 
Value  (File  No.  7-0778) 
American  Maize-Product  Company 
Class  B  Common  Stock,  $.80  Par  Value 
(File  No.  7-0779) 
Baldwin  Securities  Corporation 
Common  Stock,  $.01  Par  Value  (File 
No.  7-0780) 
Banister  Continental  Ltd. 
Common  Stock,  No  Par  Value  (File 


No.  7-0781) 
Bank  Building  &  Equipment  Corporation 
of  America 
Common  Stock  $1 1/3  Par  Value  (File 
No.  7-0782) 
Belden  &  Blake  Energy  Corporation 
Common  Stock,  No  Par  Value  (File 
No.  7-0783) 
Blessings  Corporation 
Common  Stock,  $2.13  Par  Value  (File 
No.  7-0784) 
Bancroft  Convertible  Fund.  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-0785) 
Flanigan's  Enterprises,  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-0786) 
Beard  Oil  Company 
Common  Stock,  $.3 1/3  Par  Value  (File 
No.  7-0787) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  24. 1987, 
written  data,  views  and  argimients 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  maricets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
|FR  Doc.  87-28187  Filed  12-8-87;  8:45  am] 

BILUNG  COOE  M10-01-KI 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exctiange, 
Incorporated 

December  3. 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
William  Companies,  Inc.  (The) 

Common  Stock,  $1.00  Par  Value  (File 


No.  7-0755) 
WoridCorp,  Inc.  (Holding  Co) 
Common  Stock,  $1.00  Par  Value  (File 

No.  7-0756) 
The  Ohio  Mattress  Co. 
Common  Stock.  1.00  Par  Value  (File 

No.  7-0757) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  24. 1987. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jooatfaan  C.  Katz. 

Secretary. 

(FR  Doc.  87-28188  Filed  12-8-87;  8:45  am) 
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[Reteas*  No.  34-25168;  File  No.  SR-NYSE- 
87-33] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelenrted 
Approval  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  September  24, 1987.  the 
New  York  Stock  Exchange,  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
extend  the  effectiveness  of  NYSE  Rule 
103A  until  December  31, 1987. 

The  intent  of  Rule  103A  is  to 
encourage  a  high  level  of  market  quality 


and  performance  in  Exchange  listed 
securities.  Rule  103A  authorizes  the 
Market  Performance  Committee  of  the 
NYSE  to  withdraw  NYSE  approval  of  a 
member's  registration  as  specialist  in 
one  or  more  8tock(8)  if  the  specialist  has 
consistently  received  evaluations  by 
floor  brokers  on  the  quarteriy  Specialist 
Performance  Evaluation  Questionnaire 
(the  "SPEQ")  which  are  below  a  level  of 
acceptable  performance  as  specified  in 
the  Rule. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Puipose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  effectiveness  of 
NYSE  Rule  103A  to  December  31. 1987. 

As  described  in  more  detail  in  File  No. 
SR-NYSE-81-11,  Rule  103A  authorizes 
the  Market  Performance  Committee  of 
the  NYSE  to  withdraw  NYSE  approval 
of  a  member's  registration  as  specialist 
in  one  or  more  stocks  if  the  specialist 
has  consistently  received  evaluations  by 
floor  brokers  on  the  quarterly  SPEQ 
which  are  below  a  level  of  acceptable 
performance  as  specified  in  the  Rule. 

As  described  in  File  No.  SR-NYSE- 
85-14,  and  File  No.  SR-NYSE-86-19.  the 
Example  conducted  a  pilot  program  to 
test  revisions  to  the  current  SPEQ  and 
its  associated  processes. 

The  Market  Performance  Committee's 
Subcommittee  on  Performance 
Measures  and  Procedures  (the 
"Subcommittee")  has  concluded  its 
analysis  of  data  produced  by  the  revised 
SPEQ,  and  has  developed  additional 
measures  and  standards  of  specialist 
performance,  such  as  DOT  turnaround 
performance,  to  be  incorporated  into  a 
revised  Rule  103A.  The  Exchange  filed 
for  approval  to  implement  a  pilot 
program  to  test  the  revisions  to  Rule 
103A  developed  by  the  Subcommittee  in 
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-SR-NYSE-87-25  •  which  is  pending 
before  the  Commission. 

The  Exchange  is  requesting  this    I 
extension  of  current  Rule  103A  so  that 
the  Rule  may  remain  in  effect  while  the 
Commission  considers  the  proposed 
revisions  to  the  Rule  previously  filed. 
The  Exchange  continues  to  view  the 
current  Rule  as  providing  a  basis  for 
ongoing  performance  improvement 
initiatives,  such  as  counseling  of      i 
specialist  units  by  the  Market  | 

Performance  Committee,  which  has 
proven  to  be  effective  in  improving  both 
individual  and  overall  specialist      | 
performance  on  the  Exchange.  The 
Exchange  intends  that  the  Market 
Performance  Committee  will  continue  its 
counseling  procedures  during  the  period 
of  the  Commission's  consideration  of 
proposed  rule  change  SR-NYSE^7-25. 
Upon  Commission  approval  to 
implement  a  pilot  program  to  test 
revisions  to  the  Rule,  the  Exchange  will 
notify  its  members  that  revised  Rule 
103A  is  effective  and  supercedes  current 
Rule  103A. 

(2)  Basis  Under  the  Act  for  Proposed 
Rule  Change 

The  statutory  basis  for  the  proposed 
rule  change  in  section  6(b)(5)  of  the  Act 
which,  among  other  things,  requires 
Exchange  rules  to  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulations,  clearing,  settling  and 
processing  information  with  respect  to 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  markeij 
system,  and  in  general  to  protect 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's^ 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the       | 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 


■  See.  Securities  Exchange  Act  Rel.  No.  24619 
(September  15. 1987)  52  FR  35821. 


accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

Since  Rule  103A  has  proven  to  be  an 
effective  means  of  improving  specialist 
performance,  thereby  adding  to  the 
overall  quality  of  the  NYSE  market,  the 
Exchange  requests  that  the  Commission 
And  good  cause  to  approve  the  proposed 
rule  change  on  an  accelerated  basis 
since  the  effectiveness  of  the  current 
Rule  expired  on  September  30, 1987. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing.  . 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  witheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  52,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  the  file 
number  in  the  capition  above  and 
should  be  submitted  by  December  30, 
1987. 

V.  Conclusion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder,  in  that  it 
Willi  permit  the  current  Rule  103A  pilot 
program  to  remain  in  effect  while  the 
Comission  considers  for  approval  the 
NYSE's  proposal  to  commence  a  two- 
year  pilot  program  to  test  revisions  to 
Rule  103A.  The  Commission  anticipates 
final  action  of  the  proposal  in  the  near 
future. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  afer  date  of 
publication  of  notice  thereof  in  that  it 
will  enable  Rule  103A  to  remain  in  effect 
on  an  uninterrupted  basis. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  is  approved. 


effective,  nunc  pro  tunc,  September  30. 
1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

Dated:  December  2. 1987. 
[FR  Doc.  87-28227  Filed  12-8-87;  8:45  am) 
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[Releaa*  No.  IC-16157;  (811-4657)  (812- 
6869) 

Application;  Hopper  Soliday  Corp. 

Date:  December  4. 1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

Applicant:  Hopper  Soliday 
Corporation. 

Relevant  1940  Act  Sections:  Order 
requested  pursuant  to  sections  6(c)  and 
8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  exempting  it  from  all 
provisions  of  the  1940  Act  and 
terminating  its  registration  as  an 
investment  company  under  the  1940  Act. 

Filing  Dates:  The  application  was 
filed  on  July  27, 1987,  and  amended  on 
September  8  and  November  23. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
December  29, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

addresses:  Secretary.  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549; 
Applicant,  c/o  Martin  E.  Lybecker,  Esq., 
Ropes  &  Gray,  Suite  700, 1001  22nd 
Street,  NW..  Washington,  DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT. 

Thomas  Mira.  Staff  Attorney  (202)  272- 
3033,  or  Brion  R.  Thompson,  Special 
Counsel  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 


SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  was  incorporated  under 
Maryland  Law  as  "Decision/Capital 
Fund,  Inc."  and  registered  as  a 
diversified,  closed-end  management 
investment  company  in  July,  1986. 
Applicant  was  formed  for  the  purpose  of 
acquiring,  holding,  managing  and 
disposing  of  equity-related  securities  of 
banks,  thrift  institutions,  and  their 
holding  companies.  Applicant  states 
that  its  investment  policies  and 
restrictions  hampered  the  amount  and 
kind  of  investments  it  was  able  to  make 
and  that  it  was  deemed  necessary  to 
adopt  a  new  business  strategy  to  afford 
Applicant  greater  flexibility  in  making 
investment  decisions. 

2.  On  July  6. 1987.  an  overwhelming 
majority  of  Applicant's  shareholders 
approved  a  change  in  Applicant's 
business  strategy,  thereby  permitting 
Applicant  to  acquire  all  of  the 
outstanding  common  shares  of  the 
investment  banking  and  brokerage  firm. 
Hopper  Soliday  &  Co.,  Inc.  ("Hopper"), 
pursuant  to  a  Stock  Purchase  Agreement 
which  had  been  entered  into  on  April  24. 
1987.  Upon  consumation  of  the 
acquisition,  Applicant  agreed  to  change 
its  name  to  "Hopper  Soliday 
Corporation"  and  to  diligently  seek 
deregistration  as  an  investment 
company.  Applicant's  shareholders  also 
approved  a  proposal  to  change  the 
nature  of  Applicant's  business  so  as  to 
cease  to  be  an  investment  company  and 
to  deregister  under  the  1940  Act.  In  the 
proxy  materials  disseminated  prior  to 
the  shareholders'  meeting,  the 
shareholders  were  informed  that  if  they 
were  to  approve  the  proposal  to  change 
the  nature  of  Applicant's  business  (a) 
Applicant  would  conduct  the  major 
portion  of  its  operations  through 
majority  or  wholly-owned  financial 
service  and  other  subsidiaries,  and  (b) 
Applicant  would  apply  for 
deregistration  as  an  investment 
company. 

3.  In  accordance  with  Applicant's  new 
business  objectives.  Applicant  has  sold 
a  signiHcant  portion  of  its  portfolio  of 
investment  securities,  and  more  than 
60%  of  its  assets  now  consist  of  cash, 
non-investment  securities,  and  shares  of 
Hopper,  its  wholly-owned  subsidiary. 
As  of  November  23. 1987,  31.62%  of 
Applicant's  total  assets  (exclusive  of 
government  securities  and  cash  items) 


consisted  of  "investment  securities" 
within  the  meaning  of  section  3(a)(3)  of 
the  1940  Act.  Thus,  Applicant  concludes 
that  it  is  presently  not  an  investment 
company  as  deHned  in  section  3(a)(3)  of 
the  1940  Act.  Applicant  currently 
derives  nearly  aU  of  its  income  from  the 
operations  of  Hopper,  and  from  its 
ownership  of  non-investment  securities. 
In  addition.  Applicant's  management 
has  engaged  and  continues  actively  to 
engage  in  activities  consistent  with  its 
new  business  strategy  of  becoming  a 
Hnancial  holding  company. 

4.  As  part  of  its  stated  business 
objectives,  Applicant  has  elected  to  its 
Board  of  Directors  a  former  director  of 
Hopper.  By  the  terms  of  the  agreement 
to  acquire  Hopper,  two  other  directors 
of  Hopper  will  join  Applicant's  Board, 
and  three  directors  of  Applicant  will 
join  the  Board  of  Directors  of  Hopper. 
Because  a  substantial  amount  of 
Applicant's  assets  now  consists  of  cash, 
non-investment  securities,  and  shares  of 
Hopper.  Applicant's  Board  now  spends 
almost  all  of  its  time  engaged  in  the 
management  of  Hopper's  operations  and 
considering  how  the  remainder  of 
Applicant's  assets  can  be  used  to  further 
Applicant's  current  business  objectives. 
It  is  anticipated  that  Applicant's  ofHcers 
and  directors  will  devote  no  more  than 
15  percent  of  their  time  to  "managing" 
Applicant's  remaining  investment 
securities  and  other  securities. 

5.  By  changing  its  investment  policies. 
Applicant  will  lose  eligibility  to  claim 
special  tax  treatment  under  Subchapter 
M  of  the  Internal  Revenue  Code.  Hence, 
the  granting  of  the  requested  order  will 
not  result  in  any  further  change  in 
Applicant's  tax  treatment.  Moreover,  the 
loss  of  favorable  tax  treatment  upon 
ceasing  to  operate  as  an  investment 
company  was  carefully  disclosed  in  the 
proxy  materials  disseminated  prior  to 
the  shareholders'  meeting  at  which 
deregistration  under  the  1940  Act  was 
approved. 

Applicant's  Legal  Analysis 

1.  Without  conceding  that  it  is  an 
investment  company  under  section 
3(a)(l]  of  the  1940  Act.  Applicant 
requests  an  order  pursuant  to  section 
6(c)  of  the  1940  Act  exempting  it  from  all 
provisions  thereof,  and,  pursuant  to 
section  8(f)  of  the  1940  Act.  terminating 
its  registration  under  said  Act.  In 
support  of  the  requested  order. 
Applicant  asserts  that  it  is  not  the  type 
of  entity  intended  to  be  regulated  under 
the  1940  Act.  In  this  regard.  Applicant 
notes  that  its  wholly-owned  subsidiary, 
Hopper,  is  excluded  from  the  definition 
of  an  investment  company  by  virture  of 
section  3(c)(2)  because  it  is  a  broker- 
dealer.  In  addition,  section  3(c)(6)  of  the 


1940  Act  excludes  certain  entities  that 
operate  as  financial  holding  companies, 
which  is  the  type  of  business  Applicant 
has  decided  to  pursue.  To  avoid  any 
uncertainty  that  might  arise  because  of 
the  fact  that  holding  companies  of 
broker-dealers  are  not  specifically 
excluded  under  section  3(c)(6). 
Applicant  requests  an  order  under 
section  6(c)  exempting  it  from  all 
provisions  of  the  1940  Act  so  that  the 
SEC  may  then  deregister  it  under  section 
8(f). 

2.  Applicant  asserts  that  it  is  no  longer 
an  investment  company  as  section  3(a) 
has  been  interpreted,  and  that  there  is 
no  continuing  public  interest  in  requiring 
Applicant  to  be  registered  under  the 
1940  Act.  Applicant's  shareholders 
overwhelmingly  approved  its  new 
business  strategy  and,  thus, 
deregistration  would  be  consistent  with 
the  interests  of  its  shareholders.  Also, 
Applicant's  shareholders  remain 
protected  by  the  Securities  Exchange 
Act  of  1934  and  the  self-regulatory 
framework  administered  by  the  New 
York  Stock  Exchange  as  a  result  of 
Applicant's  listing  on  that  exchange. 
Finally.  Applicant  asserts  that  the 
abuses  the  1940  Act  are  designed  to 
address  are  no  more  applicable  to 
Applicant's  new  business  strategy  than 
they  would  be  to  any  other  operating 
company  or  financial  holding  company. 
Accordingly.  Applicant  contends  that 
the  granting  of  the  requested  exempting 
order  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
of  the  1940  Act,  and  that  the  SEC  should 
issue  an  order  declaring  that  Applicant 
has  ceased  to  be  an  investment 
company. 

Applicant's  Conditions 

If  the  requested  order  is  granted 
Applicant  expressly  consents  to  the 
following  conditions: 

1.  Applicant  will  conduct  its  business 
in  a  manner  that  will  not  cause  it  to  fall 
within  the  definition  of  an  investment 
company  under  section  3(a)(1)  or  3(a)(3) 
of  the  1940  Act. 

2.  AppUcant  will  dispose  of  all 
remaining  investment  securities  as  soon 
as  reasonably  practicable  consistent 
with  the  nduciary  duties  owed  to  its 
shareholders. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  87-28228  Filed  12-8-87;  8:45  am] 
BIUJNG  CODE  WIO-OI-M 
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FMnfls  Under  ttw  PuMc  Utfiity  HoMn^ 
ComfMny  Act  of  193S  r AcT) 

December  3, 1987. 

Notice  is  hereby  given  that  the 
following  filing(s}  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  tbe 
appli€ation(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
tran8action(s)  summarized  below.  The 
appIication(s]  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Conmiission's  O^ice  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s} 
should  submit  their  views  in  writing  by 
December  28, 1987  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(8)  and/or 
declarant(s)  at  the  address  ^)ecified 
below.  Proof  of  service  (by  a^idavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate]  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(8)  and/ 
or  declaration(s),  as  ^led  or  as 
amended,  may  be  granted  and/or 
permitted  be  become  affective. 

NEES  Energy.  Inc.  (7l»-717g)  | 

NEES  Energy,  Inc.  ("NEES  Energy"). 
25  Research  Drive,  Westborough, 
Massachusetts  01582.  the  energy 
management  subsidiary  for  New 
England  Electric  System  ("NEES").  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
declaration  pursuant  to  sections  6(a) 
and  7  of  the  Act  and  Rule  50(a)(2) 
thereunder. 

By  prior  Commission  order,  NEES 
Energy  was  authorized  to  enter  into  a 
credit  agreement  ("Agreement")  with 
the  Bank  of  Nova  Scotia  and  the  Bank  of 
Nova  Scotia  International  Limited  to 
provide  for  short-term  borrowings  in 
amounts  not  exceeding  SlO  million 
outstanding  at  any  one  time  prior  to 
December  31, 1988  (HCAR  No.  23951. 
December  17, 1985).  However,  that  order 
expressly  limited  NEES  Energy's  actual 
borrowing  authority  under  the 
Agreement  to  $10  million  through 
December  31, 1967,  without  further 
Commission  approval,  so  that  it  would 


correspond  with  NEES'  authority  to 
make  loans  and/or  additional  capital 
contributions  to  NEES  Energy  through 
December  31. 1987  (HCAR  No.  23639. 
March  22, 1985).  NEES  Energy  now 
proposes  to  make  further  borrowings 
under  the  Agreement  up  to  an  aggregate 
of  $10  million  outstanding  at  any  one 
time  through  December  31. 1988. 

The  Cohunbia  Gas  System,  In&  (70- 
7276) 

The  Colombia  Gas  System,  bic 
("Columbia"),  a  registered  holding 
company,  and  its  wholly  owned 
subsidiary.  TriStar  Ventures 
Corporation  (TriStar  Ventures"),  both 
located  at  20  Montchanin  Road. 
Wilmington.  Delaware  19807,  have  filed 
a  post-effective  amendment  to  an 
appUcation-declaration  pursuant  to 
sections  6(b),  9(a),  10, 12(b)  and  13(b)  of 
the  Act  and  Rules  45,  87,  90  and  91 
thereunder. 

By  orders  dated  September  28, 1966 
(HCAR  No.  24199)  and  November  5, 1986 
(HCAR  No.  24199-A),  TriStar  Ventures 
was  authorized  to  issue  and  sell  up  to 
$25  million  of  common  stock,  $25  par 
value  to  Colimibia  and/or  unsecured 
installment  promissory  notes  ("Notes") 
to  Columbia  or  to  nonaffihafed  third 
parties  and  guaranteed  by  Columbia,  the 
proceeds  of  which  were  to  be  used  to 
invest  in  qualifying  congeneration 
facilities  ("Qualifying  Facilities")  as 
defined  under  the  Public  Utility 
Regulatory  Policies  Act  of  1978.  It  is  now 
proposed  through  December  31. 1989 
that  TriStar  Ventures  establish  from 
time-to-time  multiple,  wholly  owned 
subsidiaries  for  the  purpose  of  investing 
in  Qualifying  Facilities,  and  that 
Columbia  invest  in  TriStar  Ventures  a 
total  aggregate  principal  amount  at  any 
one  time  outstanding  of  up  to  $50  million 
in  the  form  of  Common  Stock,  Notes 
and/or  short-term  borrowings  from  the 
Columbia  system  money  pool. 

Northeast  Utilities  (70-7304) 

Northeast  Utilities  ("NU"),  a 
registered  holding  company,  and  its 
subsidiaries.  Western  Massachusetts 
Electric  Company  ("WMECO")  and  the 
Quinnehtuk  Company,  each  located  at 
174  Brush  Hill  Avenue,  West  Springfield, 
Massachusetts  01096.  The  Connecticut 
Light  and  Power  Company,  Northeast 
Utilities  Sevice  Company,  The  Rocky 
River  Realty  Company,  and  Northeast 
Nuclear  Energy  Company,  each  located 
at  Selden  Street,  Berlin,  Connecticut 
06037,  and  Holyoke  Water  Power 
Company,  located  at  Canal  Street. 
Holyoke,  Massachusetts  01040.  have 
filed  a  post-effective  amendment 
pursuant  to  sections  6(a),  7, 9(a),  10. 


12(b]  and  12(f)  of  the  Act  md  Ririet  43, 

45  and  50  thereunder. 

By  order  dated  December  23, 1986 
(HCAR  Na  24282).  WMECO  had  been 
authorised  to  effect  short-lerm 
borrowings  through  December  31, 1988, 
in  an  amoimt  not  to  exceed  $80  miQion. 
By  supplemental  order  dated  February 

10. 1987  (HCAR  No.  24316),  WMECO 
had  been  authorized  to  increase  its 
short-term  borrowings  throi^  April  30, 
1987  to  $75  miQion. 

WMECO  now  proposes  to  increase  its 
short-term  borrowings  throo^  March 

31. 1988  in  an  amount  not  to  exceed  $85 
million.  WMECO's  pro)ecti(»s  indicate 
that  short-term  debt  levels  will  exceed 
the  currently  authorized  $60  million 
level  in  December,  1987.  and  that  at 
various  times  in  the  first  quarter  of  1988 
WMECO's  short-term  debt  levels  will 
exceed  $75  million. 

General  Public  UtiCdes  Corporation  (70- 
7473) 

General  Public  Utilities  Corporation, 
100  Interlace  Parkway.  Parsippany, 
New  Jersey  07064  ("GPU"),  a  registered 
holding  company,  has  Hied  an 
application-declaration  pursaarrt  to 
sections  9(a).  10  and  12(c)  of  the  Act  and 
Rule  42  thereunder. 

In  order  to  reduce  common  stock 
equity  rations  to  levels  (not  in  excess  of 
45%)  which  GPU  and  its  subsidiaries 
consider  appropriate  for  the  next  several 
years,  GPU  proposes  to  repurchase  from 
time  to  time  thnsugh  December  31, 1980 
up  to  2  million  shares  of  its  common 
stock,  par  value  $2.50  per  share.  The 
timing  of  such  repurchases  will  depend 
upon  then  existing  market  conditions 
and  the  anticipated  capital  needs  of 
GPU  and  its  subsidiaries.  GPU  presently 
has  outstanding  62,863,643  shares 
(exclusive  of  28,074  shares  held  in 
treasury)  of  common  stock. 

Alabama  Power  Company  (70-7476) 

Alabama  Power  Company 
("Alabama").  600  North  18th  Street. 
Birmingham.  Alabama  35291  a 
subsidiary  of  The  Southern  Company,  a 
registered  holding  company,  has  filed  a 
declaration  pursuant  to  section  12(d)  of 
the  Act  and  Rule  44  thereunder. 

Alabama  and  Alabama  Electric 
Cooperative,  Inc.  (AEG)  have  entered 
into  a  transmission  service  agreement 
pursuant  to  which  Alabama  will  deliver 
power  for  Alabama  proposes  to  sell,  at 
AEC's  request,  certain  electrical 
equipment,  including  current 
transformers,  potential  transformers, 
meter  cabinets  and  associated  facilities, 
to  AEC  for  $400,000  in  cash.  Such 
equipment  is  used  for  the  delivery  of 
power  under  the  transmission  service 
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agreement.  The  conveyance  includes  a 
Trustee's  release  of  the  equipment  from 
Alabama's  first  mortgage  indenture  lien. 

For  the  Commission,  by  the  Oivisioa  of 
Investment  Management,  pursuant  to 
delegated  authority. 
JonathmG  Kitx, 
Secretary. 
[PR  Doc.  87-28185  Filed  12-*-«7;  8:45  am] 
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[Reteas*  No.  35-24514] 

Filings  UndM-  ttM  Public  Uliiity  HoMing 
Company  Act  of  1935  ("Act") 

December  3. 1987. 

Notice  is  hereby  given  that  the 
following  filing  has  been  made  with  the 
Commission  pursuant  to  provisions  of 
the  Act  and  rules  promulgated 
thereunder.  All  interested  persons  are 
referred  to  the  application  and/or 
declaration  for  complete  statements  of 
the  proposed  transactions  summarized 
below.  The  application  and/or 
declaration  and  any  amendment(8) 
thereto  is/are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application  and/or  declaration  should 
submit  their  views  in  writing  by 
December  28. 1987.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(8)  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  ordered  issued  in  5ie 
matter.  After  said  date,  the  application 
and/or  declaration,  as  filed  or  as 
amended,  may  be  granted  and/ or 
permitted  to  become  effective. 

National  Fuel  Gas  Company,  et  al.  (70- 
7478) 

Notice  of  Amendment  of  Articles  of 
Incorporation.  Order  Authorizing  Proxy 
Solicitation. 

National  Fuel  Gas  Company 
("National"),  30  Rockefeller  Plaza,  New 
York,  New  York  10112,  a  registered 
holding  company  and  a  New  Jersey 
corporation,  and  its  subsidiary 
companies.  National  Fuel  Gas 
Distribution  Corporation,  Penn-York 
Energy  Corporation.  Empire  Exploration. 
Inc.  and  Enerop  Corporation 
(collectively,  "Subsidiary 


Corporations"),  each  located  at  10 
Lafayette  Square,  Buffalo,  New  York 
14203,  have  filed  a  declaration  pursuant 
to  sections  6(a),  7  and  12(e}  of  the  Act 
and  Rules  62  and  65  promulgated 
thereunder. 

National,  a  New  Jersey  corporation, 
and  the  Subsidiary  Corporations,  each  a 
New  York  corporation,  propose  to 
amend  their  respective  certificates  of 
incorporation  ("Certificates"),  subject  to 
shareholder  approval.  National  and  the 
Subsidiary  Corporations  seek  to  limit 
the  personal  monetary  liability  of 
directors,  and  in  the  case  of  National, 
oncers  for  a  period  of  two  years,  of 
these  corporations  in  accordance  with 
recent  amendments  to  the  New  Jersey 
Business  Corporation  Act  and  the  New 
York  Business  Corporation  Law.  The 
Subsidiary  Companies  also  propose  to 
make  certain  additional  changes  to  their 
respective  Certificates.  National  has 
filed  proxy  solicitation  materia]  and 
requests  that  the  effectiveness  of  its 
declaration  with  respect  to  the 
solicitation  of  proxies  for  voting  by  its 
shareholders  on  the  proposal  to  amend 
its  Certificate  be  accelerated  as 
provided  in  Rule  62.  National  proposes 
to  mail  the  notice  of  meeting  proxy 
statement  and  proxy  to  its  shareholders 
on  or  about  January  4, 1968,  with  a 
specified  meeting  date  of  February  18, 
1988.  The  Subsidiary  Companies  will 
each  seek  the  consent  of  National,  their 
sole  shareholder,  to  make  such 
amendments  and  to  make  certain 
additional  changes  to  their  respective 
Certificates. 

It  appearing  to  the  Commission  that 
National's  declaration  regarding  the 
proposed  solicitation  of  proxies  should 
be  permitted  to  become  effective 
forthwitli,  pursuant  to  Rule  62: 

It  is  ordered,  that  the  declaration 
regarding  the  proposed  solicitation  of 
proxies  be,  and  it  hereby  is,  permitted  to 
become  effective  forthwith,  pursuant  to 
Rule  62  and  subject  to  the  terms  and 
conditions  prescribed  in  Rule  24  under 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Kati, 
Secretary. 

[PR  Doc.  87-28186  Filed  12-8-87;  8:45  amj 
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[Release  No.  ICC-16155:  FHed  No.  812- 
6891] 

Securities  Fund  Annuities,  Inc. 

December  2, 1987. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  Securities  Fund  Annuities, 
Inc.  ("SFA")  and  Securities  Fund 
Retirement  Annuity  Separate  Account 
(the  "Separate  Account").* 
,  Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  sections  26(a)(2)  and  2(c)(2). 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  SFA  to  deduct 
from  the  Separate  Account  the  mortality 
and  expense  risk  charges  imposed  under 
certain  variable  annuity  contracts 
issued  by  SFA. 

Filing  Date:  The  application  was  filed 
on  October  7, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  asked  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  by  5:30  p.m.,  on 
December  28, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  a 
copy  to  the  Secretary  of  the  SEC  along 
with  proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

addresses:  Secretary,  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549; 
Securities  Fund  Annuities.  Inc.,  P.O.  Box 
33030,  700  Central  Avenue.  St. 
Petersburg,  Florida  33733-3628. 

FOR  FURTHBt  IMFORMATIOM  CONTACT: 

Staff  Attorney  Wendell  Faria  at  (202) 
272-3450  or  Special  Counsel  Lewis  E 
Reich  at  (202)  272-2601  (Division  of 
Investment  Management  Office  of 
Insurance  Products  and  Legal 
Compliance). 

SUPPLEMENTARY  INFOMMATKIN:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300)). 
Applicants '  Representations: 
1.  The  Separate  Account  was 
established  by  SFA  pursuant  to  Florida 
law  to  fund  the  Securities  Fund 
Retirement  Annuities  (the  "Annuities"). 
The  Separate  Account  is  registered  as  a 


■  As  of  the  date  oF  this  Notice.  SFA  was  in  the 
process  of  changing  its  name  to  Templeton  Funds 
Annuity  Company,  and  the  Separate  Account  to 
Templeton  Funds  Retirement  Annuity  Separate 
Account. 


BEST  COPY  AVAILABLE 


46700 
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unit  investment  trust  under  the  1940  Act. 
A  registration  statement  on  Form  N-4 
under  the  Securities  Act  of  1933,  as 
amended,  has  been  filed  to  register  the 
offering  of  the  Annuities.  The  Separate 
Account  presently  invests  solely  in  the 
shares  of  the  Templeton  Variable 
Annuity  Fund  (the  "Fund"). 

2.  For  assuming  certain  risks  under  the 
Annuities,  SFA  imposes  expense  risk 
and  morality  risk  charges  in  the  amount 
of  1.1%  annually  of  the  total  net  assets 
of  the  Separate  Account.  These  charges 
are  allocable  0.6%  of  the  average  annual 
net  assets  to  cover  expense  risk,  and 
0.5%  to  cover  the  mortality  risk. 
Applicants  represent  that  the  mortality 
and  expense  risk  charges  cannot  be 
increased  once  the  Annuities  once  are 
issued. 

3.  Applicants  represent  that  the 
expense  risk  and  mortality  risk  charges 
are  reasonable  in  relation  to  the  risks 
assumed  by  SFA  under  the  Annuities, 
are  consistent  with  the  protection  of 
investors  insofar  as  they  are  designed  to 
be  competitive  while  not  exposing  SFA 
to  undue  risk  of  loss,  and  fall  within  the 
range  of  similar  charges  imposed  under 
competitive  variable  annuity  products. 

4.  Applicants  represent  that  the 
expense  risk  and  mortality  risk  charges 
are  reasonable  in  amout  as  determined 
by  industry  practice  with  the  respect  to 
comparable  armuity  products. 
Applicants  state  that  this  representation 
is  based  on  their  analysis  of  publicly 
available  information  about  similar 
industry  practices,  taking  into 
consideration  such  factors  as  current 
charge  levels  and  the  existence  of 
exi>ense  charge  guarantees  and 
guaranteed  annuity  rates. 

5.  Applicants  represent  that  the 
Separate  Account's  proposed 
distribution  financing  arrangement  will 
benefit  the  Separate  Account  and  the 
owners  of  the  Annuities.  j 

Applicants '  Conditions:  If  the  I 
requested  order  is  granted  Applicants 
agree  to  the  following  conditions: 

1.  SFA  will  maintain  at  its  home  office 
and  make  available  to  the  Commission  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodoogy  and  results  of.  SFA'$ 
comparative  survey  of  competitive    | 
annuity  products. 

2.  SFA  will  maintain  at  its  home  office 
and  make  available  to  the  Commission 
upon  request  a  memorandum  setting 
forth  the  basis  of  its  conclusion  that  the 
Separate  Account's  distribution 
financing  arrangement  will  benefit  the 
Separate  Account  and  investors. 

3.  The  Separate  Account  will  invest 
only  in  open-end  management  i 
investment  companies  which  have   ' 
undertaken  to  have  a  board  of  directors. 


a  majority  of  whom  are  not  interested 
persons  of  the  open-end  management 
company,  formulate  and  approve  any 
plan  pursuant  to  Rule  12b-l  under  the 
1940  Act  to  finance  distribution 
expenses. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  87-28189  Filed  12-8-87;  8:45  am] 
BUXING  CODE  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  the  Office  of 
Management  and  Budget 

action:  Notice  of  reporting 
requirements  submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE:  Comments  should  be  submitted 
by  January  8, 1988.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptiy,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (S.F. 
83),  supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT 
Agency  Clearance  Officer  William 
Cline,  Small  Business  Administration 
1441  L  Steet,  N.W,  Room  200, 
Washington,  DC  20416,  Telephone: 
(202)  653-8538 
OMB  Reviewer  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington.  DC  20503.  Telephone: 
(202)  395-7340 
Title:  Procurement  Automated  Source 
System  Company,  Profile  and 
Validation  of  Pass  Registration 
Form  No.:  SBA 1167, 1395 
Frequency:  On  occasion 
Description  of  Respondents:  The  Small 
Business  Act.  as  amended,  requires 
SBA  to  make  a  complete  inventory  of 
all  productive  facilities  of  small 
business  concerns  and  to  coordinate 


the  most  effective  utlization  of  their 

productive  capacity. 
Annual  Responses:  140,000 
Annual  Burden  Hours:  15.000 

WiUiam  Cline. 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  87-282£>a  Filed  12-8-67;  8:45  am] 

WLUNO  CODE  M2S-01-M 


[Declaration  of  Disaster  Loan  Area  #2296] 

Declaration  of  Disaster  Loan  Area; 
Federated  States  of  Micronesia 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  25. 
1987. 1  find  that  the  State  of  Truk  in  the 
Federated  States  of  Micronesia 
Constitutes  a  disaster  loan  area  because 
of  damage  bom  Typhoon  Nina 
beginning  on  or  about  November  21, 
1987.  Eligible  persons,  firms,  and 
organizations  may  file  applications  for 
physical  damage  until  the  close  of 
business  on  January  25, 1988,  and  for 
economic  injury  until  the  close  of 
business  on  August  25, 1988.  at:  Disaster 
Area  4  Office,  Small  Business 
Administration,  77  Cadillac  Drive,  Suite 
158  P.O.  Box  13795,  Sacramento, 
California  95853  or  other  locally 
announced  locations. 

The  interest  rates  are: 
Homeowners  With  Credit  Available 

Elsewhere— 8.000% 
Homeowners  Without  Credit  Available 

Elsewhere— 4.000% 
Businesses  With  Credit  Available 

Elsewhere— 8.000% 
Businesses  Without  Credit  Available 

Elsewhere — 4.000% 
Businesses  (EIDL)  Without  Credit 

Available  Elsewhere— 4.000% 
Other  (Non-profit  Organizations 

Including  Charitable,  and  Religious 

Organizations) — 9.000% 

The  number  assigned  to  tliis  disaster 
is  229606  for  physical  damage  and  for 
economic  injury  the  number  is  657500. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008). 

Dated:  December  2. 1987. 
Bernard  Kulik. 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  87-28254  Filed  12-.*-87:  8:45  am] 

BILUNQ  CODE  WHS-OI-M 


[Declaration  of  Disaster  Loan  Area  #2297] 

Declaration  of  Disaster  Loan  Area; 
Louisiana 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  30, 
1987. 1  find  that  the  Parishes  of 


Avoyelles.  Caddo.  Grant.  Madison,  and 
Rapides  and  the  adjacent  Parishes  of 
Catahoula,  DeSoto,  Franklin,  LaSalle. 
and  Winn  in  the  State  of  Louisiana 
constitute  a  disaster  loan  area  because 
of  damage  from  tornadoes  and  severe 
flooding  on  November  15-19, 1987. 
Eligible  persons,  firms,  and 
organizations  may  file  applications  for 
physical  damage  until  the  close  of 
business  on  January  29, 1968.  and  for 
economic  injury  until  the  close  of 
business  on  August  30, 1988,  at:  Ehsaster 
Area  3  Office.  Small  Business 
Administration.  2306  Oak  Lane.  Suite 
110,  Grand  Prairie,  Texas  75051  or  other 
locally  announced  locations. 

The  interest  rates  are: 
Homeowners  With  Credit  Available 

Elsewhere— 8iX)G% 
Homeowners  Without  Credit  Available 

Elsewhere— 4.000% 
Businesses  With  Credit  Available 

Elsewhere — 8.000% 
Businesses  Without  Credit  Available 

Elsewhere — 4.000% 
Businesses  (EIDL)  Without  Credit 

Available  Elsewhere — 4.000% 
Other  (Non-profit)  Organizations 

Including  Charitable  and  Religious 

Oi^ganizations)— 9.000% 

The  number  assigned  to  this  disaster 
is  229712  for  physical  damage  and  for 
economic  injury  the  number  is  657800. 

(Catalog  of  Federal  Donestic  ABflistance 
Programs  Nos.  S9002  and  59008). 

Date:  December  2, 1987. 
Bernard  Kulik. 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  87-28255  Piled  12-fr-«r;  8:45  am] 

BILUNQ  CODE  •02S-01-M 

DEPARTMENT  OF  THE  TREASURY 

Public  information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

Date  December  4, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  Ol^ 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2224. 
15th  and  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0310 
Form  Number  ATF  REC  5120/3 
Type  of  Review:  Revision 


Title:  Records  Related  to  Decolorizing 
Wine.  Including  the  Use  of  Activated 
Carbon 

Description:  ATF  requires  that  wine 
that  is  treated  on  wine  premises  with 
activated  carbon  or  a  similar 
decolorizing  material  be  identified  and 
specific  records  be  maintained.  ATF 
uses  this  information  to  validate  the 
Federal  excise  tax  due  to  the  U.S. 
Government  and  to  ensure  the  integrity 
of  the  product  as  wine  for  consumer 
protection. 

Respondents:  Businesses  or  other  for- 
profit.  Small  Businesses  or 
organizations 

Estimated  Burden:  325  hours 
Clearance  Officer:  Robert  Masarsky 

(202)  566-7077,  Bureau  of  Alcohol. 

"robacco  and  Firearms.  Room  7011, 1200 

Pennsylvania  Avenue.  NW.. 

Washington,  DC  20226. 
OMB  Reviewer:  Milo  Stmderhanf 

(202)  395-6880.  Office  of  Management 

and  Budget  Room  3208.  New  Executive 

Office  Building,  Washhigton.  DC  20503. 

Dale  A.  Morgan. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  87-28170  Filed  12-8-87;  8:45  am] 

BIUJNG  CODE  M10-2S4I 

Public  Information  Collection 
Requirements  Submitted  to  ttic  Office 
of  Management  and  Budget  for  Review 

Date:  December  4. 1987. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Papework 
Reduction  Act  of  1980,  Pub.  L  95-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
2224,  Main  Treasury  Building,  15th  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0023 
Form  Number  720 
Type  of  Review:  Resubmission 
Title:  Quarterly  Federal  Excise  Tax 
Return 

Description:  Form  720  is  used  to 
report  excise  taxes  due  from  retailers 
and  manufacturers  on  die  sale  or 
manufacture  of  various  articles  to  report 
taxes  on  facilities  and  services,  and 
taxes  on  certain  products  and 
commodities  (gasoline  and  windfall 
profit  taxes,  etc.).  It  enables  IRS  to 
monitor  excise  tax  liability  for  various 
categories  on  a  single  form  and  to 


collect  the  tax  quarterly  in  compliance 
with  the  law  and  regulations  (Internal 
Revenue  Code  section  6011). 
Respondents:  Individuals  or  households, 

Business  or  other  for-profit 
Estimated  Burden:  469.859  hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service 
Room  5571. 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Dale  A.  Moigan. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  87-28171  Filed  12-8-87;  8.-4S  an>| 

BUXINQ  CODE  4t1»-2»4l 

PuUic  information  Collection 
RequiremenU  Submitted  to  ttie  Office 
of  Management  and  Budget  for  Review 

Date:  December  4. 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  die 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0021 
Form  Number:  709-A 
Type  of  Review:  Extension 
Title:  United  States  Short  Form  Gift  Tax 
Return 

Description:  Form  709-A  is  used  to 
report  gifts  that  would  be  taxable  except 
that  they  are  "split"  between  husband 
and  wife.  The  form  is  a  simplified 
version  of  Form  709,  designed  to  relieve 
these  gift/taxpayers  of  the  burden  of 
filing  Form  709.  IRS  uses  the  information 
to  assure  that  "gift-splitting"  was 
properly  elected. 

Respondents:  Individuals  or  households 
Estimated  Burden:  53.857  hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service 
Room  5571. 1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224. 

Clearance  Officer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  87-28172  Filed  12-8-87;  8:45  am] 
SHXHta  CODE  MtO-ZS-M 


46702-46704 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  52.  No.  236 

Wednesday,  December  9,  1987 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5  U.S.C.   552b(e)(3). 


EQUAL  EMPLOYMENT  OPf>ORTUNITY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  52  FR  45429, 
Friday,  November  27, 1987. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  9:30  a.m.  (eastern  time) 
Tuesday,  December  8, 1987. 
CHANGE  IN  THE  MEETING:  The  Time  of 
the  Meeting  has  been  Changed  to  10:00 
a.m. 

CONTACT  PERSON  FOR  MORE 
information:  Cynthia  C.  Matthews. 
Executive  Officer  (Acting).  Executive 
Secretariat,  (202)  634-6748. 

Dated  and  Issued:  December  4, 1987. 

Cynthia  C.  Matthews. 

Executive  Off icer  (Acting).  Executive 
Secretariat. 

[PR  Doc.  87-28249  Filed  12-4-67;  4:45  pm] 

BIUJNGCOOE  6750-06-M  I 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  5:06  p.m.  on  Tuesday.  December  1, 
1987.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  consider  (1)  Matters 
relating  to  the  possible  failure  of  certain 
insured  banks;  and  (2)  a  request  for 
financial  assistance,  pursuant  to  section 
13(c)  of  the  Federal  Deposit  Insurance 
Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 


practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(4),  (c)(6).  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4).  (c)(6),  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  December  2. 1987. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 
Deputy  Executive  Secretary. 
(PR  Doc.  87-28341  Filed  12-7-87;  8:45  am] 

BILUNG  CODE  (714-«1-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

December  3, 1987. 

TIME  AND  DATE:  2:30  p.m.,  Thursday, 
December  10, 1987. 

place:  Room  600. 1730  K  Street.  NW., 
Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Utah  Power  &■  Light  Company.  Mining 
Division,  Docket  No.  WEST  87-130-R.  etc. 
(Issues  include  Utah  Power's  petition  for 
interlocutory  review.) 

2.  Southern  Ohio  Coal  Company.  Docket 
Nos.  WEVA  86-35-R.  etc.  (Continuation  of 
Commission's  consideration  of  previously 
discussed  matter.) 

3.  Consideration  of  possible  revisions  to 
Commission  precedural  Rules  35-38.  29  CFR 
2700.35  through  2700.38. 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxihary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  20  CFR 
2706.150(a)(3)  and  2706.160(e). 

CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen  (202)  653-5629. 
Jean  H.  Ellen. 

Agenda  Clerk. 

[FR  Doc.  87-28378  Filed  12-7-87;  3:48  pm) 

BILUNG  CODE  SZaS-OI-M 


INTERNA'nONAL  TRADE  COMMISSION 

TIME  AND  DATE:  Wednesday,  December 

9, 1987  at  10:30  a.m. 

PLACE:  Room  117,  701  E  Street.  NW.. 

Washington.  DC  20436. 

STATUS:  OPEN  TO  THE  PUBUC. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints 

5.  Inv.  751-TA-14  (Liquid  Crystal  Display 

Television  Receivers  from  ]apan) — 
briefing  and  vote. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 
Kenneth  R.  Mason. 

Secretary. 
November  30. 1987. 

[FR  Doc  87-28264  Filed  12-7-87:  8:49  am] 

BILUNG  CODE  7020-02-M 
INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  date:  Wednesday,  December 

16, 1987  at  10:00  a.m. 

place:  Room  117,  701  E  Street  NW., 

Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints 

5.  Invs.  731-TA-367/370  (Final)  (Color  Picture 

Tubes  from  Canada,  Japan,  the  Republic 
of  Korea,  and  Singapore] — briefrng  and 
vote. 

6.  Invs.  731-TA-385  &  386  (Preliminary] 

(Granular  polytertrafluoroethylene  resin 
from  Italy  and  Japan) — briefing  and  vote. 
6.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMA-nON:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 
Kenneth  R.  Mason, 

Secretary. 
November  30. 1987. 

[FR  Doc.  87-28265  Filed  12-7-87;  8:49  am] 

BILUNG  CODE  7020-02-M 


Wednesday 
December  9,  1987 


Part  II 

Federal  Trade 
Commission 


16  CFR  Part  453 

Trade  Regulation  Rule;  Funeral  Industry 

Practices;  Advance  Notice  of  Proposed 

Rulemaking 


UMI 


46706  Federal  Register  /  Vol.  52.  No.  236  /  Wednesday.  December  9.  1987  /  Proposed  Rules 


Federal  Register  /  Vol.  52.  No.  236  /  Wednesday.  December  9.  1987  /  Proposed  Rules  46707 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  453 

Trade  Regulation  Rule;  Funeral 
Industry  Practices 

agency:  Federal  Trade  Commission. 
action:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Federal  Trade 
Commission  announces  its  intention  to 
begin  a  rulemaking  amendment 
proceeding  for  the  trade  regulation  rule 
concerning  funeral  industry  practices 
("Funeral  Rule"  or  "Rule").  The  Funeral 
Rule  requires  that  the  Commission 
initiate  a  rulemaking  amendment 
proceeding  four  (4)  years  after  the 
effective  date  of  the  Rule.  The 
proceeding  will  address  whether  the 
Funeral  Rule  should  remain  in  effect 
without  changes,  or  should  be  amended 
or  repealed.  The  Commission  invites 
public  comment  on  how  the  Funeral 
Rule  has  affected  consumers,  funeral 
providers  and  others,  and  what  changes, 
if  any,  should  be  made  to  the  Rule. 
DATES:  Written  comments  will  be 
accepted  until  January  25, 1988. 
AOORCSS:  Written  comments  should  be 
addressed  to  the  Secretary,  Federal 
Trade  Commission,  6th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  All  comments 
should  be  captioned:  "Comment  on 
Advance  Notice  of  Proposed 
Rulemaking— Funeral  Rule,  FTC  File  No. 
215-66." 

FOR  FURTHER  INFORMATION  CONTACT: 
Ra'ouf  M.  Abdullah,  Attorney,  (202)  326- 
3024,  Service  Industry  Practices,  Bureau 
of  Consumer  Protection,  Federal  Trade 
Commission,  Washington,  DC  2056a  , 
SUPPLEMENTARY  INFORMATION: 

Part  A — ^Background  Information 

This  notice  is  being  published 
pursuant  to  section  18  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  57a  et. 
seq..  the  provisions  of  Part  1,  Subpart  B 
of  the  Commission's  Rules  of  Practice, 
16  CFR  1.7.  and  5  U.S.C.  551,  et.  seq.  This 
authority  permits  the  Commission  to 
promulgate,  amend  and  repeal  trade 
regulation  rules  that  defme  with 
specificity  acts  or  practices  that  are 
unfair  or  deceptive  in  or  affecting 
Commerce  within  the  meaning  of  section 
5(a)(1)  of  the  FTC  Act,  15  U.S.C.  45.  The 
Funeral  Rule  declares  that  it  is  an  unfair 
or  deceptive  act  or  practice  for  funeral 
providers  to:  (1)  Fail  to  furnish  price 
information  to  purchasers;  (2)  require 
consumers  to  purchase  unwanted  and 
unnecessary  items;  and  (3)  embalm  a 
deceased  human  remains  for  a  fee 
without  authorization.  In  addition,  the 


Funeral  Rule  declares  it  is  a  deceptive 
act  or  practice  for  a  funeral  provider  to 
misrepresent:  (1)  Embalming 
requirements;  (2)  cremation 
requirements;  (3)  grave  vault  or  grave 
liner  requirements;  (4)  legal  and 
cemetery  requirements;  (5)  preservation 
and  protective  value  features  of  funeral 
goods  and  services;  and  (6)  cash 
advance  charges  for  items  paid  for  by 
the  funeral  provider  on  the  consumer'* 
behalf.  The  Rule  sets  forth  the  following 
remedial  measures  that  must  be  taken 
by  funeral  providers  to  avoid  engaging 
in  the  unfair  or  deceptive  acts  or 
practices  described  above. 

Under  the  Funeral  Rule,  funeral 
providers  must:  (1)  Disclose  price  and 
other  information  over  the  telephone  to 
persons  who  call  the  funeral  home  and 
inquire  about  the  offerings  or  prices  of 
funeral  goods  and  services;  (2)  disclose 
written  price  information  in  the  form  of 
a  general  price  list,  a  casket  price  list 
and  an  outer  burial  container  price  list 
to  persons  who  inquire  in  person  about 
funeral  arrangements  or  the  prices  of 
funeral  goods  and  services;*  (3)  give 
customers  a  vmtten  statement,  after  the 
selection  of  funeral  goods  and  services,- 
showing  prices  of  each  of  the  items 
selected,  the  total  price  for  the  funeral, 
cash  advance  estimates  or  actual  costs, 
if  known,  and  any  legal,  cemetery  and 
crematory  requirements  that  compel  the 
purchase  of  any  items  or  services  for  the 
particular  funeral;  (4)  make  truthful 
representations  regarding  legal  and 
other  requirements  that  compel  the 
purchase  of  particular  items  or  services; 
(5)  permit  consumers  to  select  and 
purchase  only  those  goods  and  services 
they  desire  (instead  of  offering  goods 
and  services  only  in  predetermined 
packages);  (6)  seek  to  obtain  express 
permission  before  embalming  the 
deceased  for  a  fee;  (7)  refrain  from 
misrepresenting  the  protective  and 
preservative  value  of  funeral  goods  and 
services;  (8)  disclose  whenever  they 
charge  a  fee  for  arranging  cash  advance 
purchases;  and  (9)  make  unfinished 
wood  boxes  or  alternative  containers 
available  for  direct  cremation,  if  the 
funeral  provider  offers  direct  cremation. 

The  Funeral  Rule  was  promulgated  on 
September  24, 1982,'  and  became  fully 


■  The  Rule  allows  funeral  providers  to  place  the 
information  from  the  casket  and  outer  burial 
container  price  lists  on  the  general  price  liat  This 
combined  list  must  be  offered  to  persons  who 
inquire  in  person  about  funeral  arrangements  or  the 
cost  of  funeral  goods  and  services. 

>  47  FR  42760  (Sept.  24, 1982). 


effective  on  April  30, 1984.*  A  unique 
feature  of  the  Funeral  Rule  is  its 
requirement  that  the  Commission 
initiate  a  rulemaking  amendment 
proceeding  four  (4)  years  after  the 
effective  date  of  the  Rule.  This 
provision,  set  forth  in  9  453.10  of  the 
Rule,  states: 

No  later  than  four  years  after  the  effective 
date  of  this  rule,  the  Commission  shall 
initiate  a  rulemaking  amendment  proceeding 
pursuant  to  section  18(d)(2)(B)  [of  the  FTC 
Act]  *  to  determine  whether  the  rule  should 
be  amended  or  terminated.  The  Commission's 
final  decision  on  the  recommendations  of  this 
proceeding  shall  be  made  no  later  than 
eighteen  months  after  the  initiation  of  the 
proceedings.* 

Having  been  duly  promulgated,  the 
Rule  enjoys  a  presumptive  validity  and 
the  Commission  need  not  develop 
additional  evidence  to  justify  retaining 
the  Rule.  However,  the  Commission 
would  require  substantial  evidence  in 
the  rulemaking  record  to  justify 
amending  or  repealing  the  Rule. 

Part  B — Objectives 

The  objective  of  this  ndemaking 
amendment  proceeding  is  to  determine 
whether  the  Commission's  Funeral  Rule 


*  The  Funeral  Rule  had  two  effective  dates.  Those 
portions  of  the  Funeral  Rule  that  prohibit  certain 
oral  or  written  representation  became  effective  on 
January  1, 1984.  4«  FR  45537  (Oct.  &  1983).  The 
remainder  of  the  Rule — the  portions  that  impose 
affirmative  obligation  on  funeral  providers — 
becai.ie  effective  April  30, 1984.  lid. 

N.B.  The  effective  date  of  {  453.3(b)(l)(ii)  of  the 
Rule  was  changed  from  January  1, 1984,  to  April  30. 
1984.  49  FR  564  (Jan.  5, 1964). 

Because  the  recordkeeping  and  disclosure 
requirements  of  the  Funeral  Rule  include 
information  collection  requirements  as  defined  by 
the  Office  of  Management  and  Budget's  ("OMB") 
Paperwork  Reduction  Act  implementing  rules.  S 
CFR  Part  1320,  the  Commission  submitted  the  Rule 
to  OMB  for  review.  The  Funeral  Rule's  information 
collection  requirements  were  reviewed  and 
approved  by  the  OMB  on  December  18, 1984. 

At  that  time  the  Commission  estimated  that  the 
Rule  imposed  a  reporting  and  recordkeeping  burden 
of  177,000  hours  on  some  22,000  firms.  The  burden 
estimate  is  based  on  the  assumption  that  each  firm 
that  must  comply  with  the  Rule  would  spend 
approximately  seven  hours  per  year  making 
disclosures  and  1  hour  per  year  keeping  records 
required  by  the  Rule.  These  estimates  do  not 
indude  amounts  of  time  and  effort  by  funeral 
providers  that  would  be  spent  making  disclosures  or 
keeping  records  that  would  be  done  in  the  ordinary 
course  of  business  in  the  absence  of  any  rule. 

*  Section  18(d)(2)(B)  of  the  FTC  Act  states,  in  part: 
A  substantive  amendment  to,  or  repeal  of,  a  rule 

promulgated  under  subsection  (a)(l)(BJ  shall  be 
prescribed,  and  subject  to  judicial  review,  in  the 
same  manner  as  a  rule  prescribed  under  such 
sul>*ection  *  *  *. 

» In  the  Statement  of  Basis  and  Purpyose  for  the 
Funeral  Rule  ("SBP'),  47  FR  42260,  42299  (Sept.  24, 
1982)  the  Commission  states  that  the  early  review 
procedure  is  designed  to  ensure  that  there  is  a  need 
to  continue  the  Funeral  Rule  after  the  Rule  has  had 
•n  opportunity  to  correct  the  market  defects  the 
Cominission  identified. 


should  be  continued  without  change, 
amended  or  repealed.  To  assist  the 
Commission  in  reaching  its 
determination,  the  Commission  will  seek 
evidence  on  the  following  factual  issues: 
(1)  Whether  the  benefits  of  the  Funeral 
Rule  are  greater  than  its  costs;  (2) 
whether  the  present  funeral  market  is 
sufficiently  self-regulating,  in 
conjunction  with  state  and  local  law.  so 
that  the  Rule  is  no  longer  needed;  (3) 
whether  the  Rule  has  operated  as 
expected;  and  (4)  whether  the  Rule  has 
contributed  to  an  increase  in 
competition  in  the  funeral  industry. 

Part  C — ^Alternative  Actions 

The  Commission  will  consider  a 
number  of  alternatives  to  leaving  the 
Funeral  Rule  in  effect  as  it  is.  This  part 
of  the  notice  discusses  several 
alternatives.  One  possible  alternative 
would  be  to  repeal  the  Rule  and  allow 
the  performance  of  the  funeral  industry 
to  be  guided  by  competitive  forces  and 
state  and  local  authorities.  Another 
alternative  would  be  to  amend  or  repeal 
specific  provisions  of  the  Rule.  A  third 
alternative  would  be  to  expand  the  Rule 
to  cover  funeral  transactions  by  persons 
not  presently  subject  to  the  Funeral  Rule 
or  to  cover  additional  substantive  areas. 
A  fourth  alternative  would  be  to  limit 
the  Rule's  coverage  to  at-need 
transactions  and  exclude  pre-need 
arrangements  from  coverage.  In 
connection  with  the  at-need — pre-need 
issue,  the  Commission  is  considering 
whether  the  two  markets  can  be  readily 
distinguished. 

At  tills  time,  the  Commission  has  not 
determined  whether  changes  to  the  Rule 
are  warranted.  The  following  is  a  list  of 
some  of  the  possible  modifications  to 
the  Funeral  Rule  that  the  Commission 
will  likely  consider. 

Telephone  Disclosure  Requirements 

The  Rule  requires  funeral  providers  to 
disclose  that  price  information  is 
available  over  the  telephone  to  persons 
who  telephone  and  ask  about  prices, 
terms  or  conditions.  In  addition,  funeral 
providers  must  provide  over  the 
telephone  any  price  information 
requested  that  is  readily  available.  The 
Commission  anticipated  that  these 
provisions  would  make  price 
information  more  available  to 
consumers.  The  Commission  is 
considering  whether  these  provisions 
have  been  effective  and  whether  it 
should  amend  or  repeal  the  telephone 
disclosure  requirements. 

Embalming  Provisions 

The  Rule  requires  funeral  providers  to 
seek  to  obtain  prior,  express  approval 
before  charging  consumers  for 


embalming.  Funeral  providers  are  also 
required  to  refrain  from  misrepresenting 
the  need  for  embalming  and  must 
disclose  in  writing  the  reasons  it  is 
necessary  if  they  represent  to  consumers 
that  embalming  is  non-declinable.  The 
Commission  is  considering  whether 
these  provisions  have  been  effective  or 
whether  it  should  consider  amending  or 
repealing  these  embalming  provisions. 

Anti-Tying  Provisions 

The  Rule  prohibits  funeral  providers 
from  requiring  consumers  to  purchase 
unwanted  items  as  a  condition  of 
purchasing  desired  items,  except  as 
required  by  law  or  permitted  by  the 
Rule.*  This  provision  permits  consumers 
to  purchase  caskets  from  providers 
other  than  the  one  performing  the 
funeral.  To  cover  the  costs  associated 
with  handling  consumer-supplied 
merchandise,  some  funeral  providers 
charge  handling  fees.  These  charges  are 
not  prohibited  by  the  Rule.  The 
Commission  is  considering  whether  the 
anti-tying  provisions  have  been  effective 
in  preventing  consumer  injury  and 
fostering  competition.  For  example,  the 
Commission  is  considering  whether,  in 
certain  situations,  handling  fees  are 
being  used  to  unreasonably  restrict 
consumers'  right  to  obtain  caskets 
elsewhere  and,  thus,  to  prevent  price 
competition  in  the  marketing  of  caskets. 
The  Commission  is  also  considering 
whether  it  should  otherwise  amend  or 
repeal  the  anti-tying  provisions. 

Written  Price  Disclosures 

The  Rule  requires  funeral  providers  to 
give  consumers  one  or  more  price  lists 
that  show  the  itemized  prices  of  the 
following  funeral  goods  and  services: 
Acknowledgment  cards,  automobile 
equipment  usage,  caskets  and 
alternative  containers,  embalming,  outer 
burial  containers,  preparation  of  the 
body,  professional  services  of  the 
funeral  director  and  staff,  use  of 
facilities,  and  transportation  of  the 
deceased.  In  addition,  the  lists  disclose 
potentially  important  consumer  rights. 
The  Rule  does  not  mandate  a  specific 
format  for  the  price  lists.  These  lists 
must  be  given  to  consumers  prior  to  the 
showing  of  the  goods  and.  in  some 
cases,  the  consumers  can  retain  the  lists. 
The  Commission  is  considering  whether 
these  provisions  have  been  effective, 
whether  it  should  amend  or  repeal  these 
provisions  or  whether  it  should  consider 
changing  the  timing  for  the  disclosure  of 
the  lists,  the  information  disclosed  on 


*  The  anti-tying  provisions  also  require  that  those 
funeral  providers  that  offer  direct  cremation  must 
offer  unfinished  wood  boxes  or  alternative 
containers  for  use  in  direct  cremations. 


the  lists,  or  the  persons  entitled  to 
receive  the  lists.  The  Commission  is 
further  considering  whether  fimeral 
providers  should  be  required  to  use  a 
standard  format  to  display  these  prices. 

Misrepresentations 

The  Funeral  Rule  prohibits  funeral 
providers  from  misrepresenting  that 
state  or  local  law  requires  consumers  to 
purchase  embalming,  caskets  for 
cremation,  grave  liners  or  grave  vaults, 
or  any  other  funeral  goods  or  funeral 
services.  In  addition,  the  Rule  prohibits 
funeral  providers  from  misrepresenting 
the  preservative  or  protective  features  of 
funeral  goods  and  services  and 
misrepresenting  whether  the  consumer 
will  be  charged  for  the  service  of 
procuring  cash  advance  items. 

The  Commission  is  considering 
whether  it  should  amend  or  repeal  the 
misrepresentation  provisions  or  the 
provisions  requiring  written  and  oral 
disclosures  that  are  intended  to  prevent 
misrepresentations. 

Definition  of  Funeral  Provider 

The  Funeral  Rule  applies  only  to 
"funeral  providers."  "The  Rule  defines  a 
funeral  provider  as  any  person, 
partnership  or  corporation  that  sells  or 
offers  to  sell  funeral  goods  and  funeral 
services  to  the  public.  The  Rule  defines 
funeral  goods  as  the  goods  sold  directly 
to  the  public  for  use  in  connection  with 
funeral  services.  The  Rule  defines 
funeral  services  as:  (1)  Those  services 
used  to  care  for  and  prepare  deceased 
human  bodies  for  burial,  cremation, 
entombment  or  other  final  disposition; 
and  (2)  those  services  used  to  arrange, 
supervise  or  conduct  a  funeral  ceremony 
or  the  final  disposition  of  deceased 
human  bodies.  Persons  that  sell  or  offer 
to  sell  only  funeral  goods  or  only  funeral 
services  are  not  considered  funeral 
providers  for  the  purposes  of  the  Rule 
and  thus,  are  not  subject  to  its 
provisions. 

Thus,  for  example,  parties  that  sell 
only  caskets  or  outer  burial  containers 
(grave  liners  and  vaults)  are  not  subject 
to  the  requirement  under  the  Rule  to 
disclose  price  information.  The 
Commission  is  considering  whether 
there  is  a  basis  for  extending  the  Rule  to 
persons  that  sell  or  offer  to  sell  funeral 
goods  or  funeral  services,  or  specifying 
that  certain  transactions  of  funeral 
providers  would  or  would  not  be 
covered  by  the  Funeral  Rule. 

State  Exemption  Petitions 

The  Rule  permits  any  state  to  petition 
the  Commission  for  statewide 
exemption  from  the  Rule.  Such  petitions 
are  granted  if  the  Commission 
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detennmes  that:  (a)  The  state  has  a 
requirement  in  effect  that  applies  to  the 
same  transactions  as  the  Funeral  Rule 
and  (b)  the  state  requirement  offers 
consumers  an  equivalent  or  greater 
overall  level  of  protection.  The 
exemption  exists  in  that  state  as  long  as 
the  state  administers  and  enforces  its 
requirements  effectively.  The 
consequence  of  an  exemption  is  that  the 
Rule  no  longer  applies  in  the  state.  The 
Commission  is  considering  whether  it 
should  modify  the  provision,  or  more 
clearly  deHne  terms  such  as  "overall 
level  of  protection,"  and  "effectivdy." 

Pre-Need  and  Prearranged  Funerals 

The  Rule  applies  to  funeral 
transactions  whether  those  transactions 
are  entered  into  at  the  time  of  need  or 
prior  to  any  perceived  need  on  the  part 
of  the  consumer.  At  the  time  of  need, 
consumers  may  be  mourning  the  death 
of  a  loved  one  and  have  limited  time  to 
make  arrangements.  These  conditions 
may  not  exist  in  a  pre-need  market. 
However,  pre-need  consumers  may  not 
have  access  to  information  about  prices, 
legal  requirements,  and  the  right  to 
select  only  those  goods  and  services 
they  want  in  an  unregulated  market.  The 
Commission  is  considering  whether  the 
Rule  should  continue  to  cover  funeral 
transactions  that  are  made  prior  to  the 
time  of  need.  The  Commission  is  also 
considering  whether  there  are,  in  fact, 
important  differences  between  the  pre< 
need  and  the  at-need  markets  and 
whether  funeral  providers  can  readily 
distinguish  between  a  pre-need  and  an 
at-need  consumer. 


Part  D — Request  for  Comments 

Members  of  the  public  are  invited  to 
comment  on  any  issues  or  concerns  they 
believe  are  relevant  or  appropriate  to 
the  Commission's  review  of  the  Funeral 
Rule.^  In  this  section,  the  Commission 
identifies  a  number  of  issues  on  which  it 
solicits  public  comment.  The 
identification  of  issues  is  designed  to 
assist  the  public  in  commenting  on 
relevant  matters  and  should  not  be 
construed  as  a  limitation  on  the  issues 
on  which  public  comment  is  sought. 

In  addition,  the  Commission  solicits 
public  comment  on  related  issues  of 
public  interest  involving  the  Rule's  effect 
on  small  entities  and  the  paperwork 
burden  it  imposes. 


*  Comments  to  this  notice  need  not  adhera  to  any 
particular  standard.  However,  in  preparing 
comments  to  the  Notice  of  Proposed  Rulemaking. 
which  should  be  published  in  the  Spring  of  1988. 
interested  parties  ought  to  review  the  evidentiary 
criteria  articulated  by  the  Commission  in  the 
Statement  of  Basis  and  Purpose  for  tfie  Credit 
Practices  Rule.  49  FR  774a  7742  (Mar.  1. 1984)  (text 
and  n.  4). 


Thus,  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  the 
Commission  solicits  comments  and  data  - 
on  whether,  and  the  extent  to  which,  the 
Funeral  Rule  has  had  a  signiflcant 
economic  impact  on  small  entities,  and 
if  it  has,  whether  and  how  the  Rule 
should  be  amended  to  minimize  such 
economic  impact. 

Finally,  piu^uant  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501-3518,  the 
Commission  seeks  public  comment  on 
the  information  collection  requirements 
of  the  Rule  to  determine  whether  the 
Rule  imposes  unnecessary 
recordkeeping  and  disclosure 
requirements. 

Reconunendations  to  Conunenters 

A  comment  that  includes  the 
reasoning  or  basis  for  a  proposition  will 
likely  be  more  persuasive  than  a 
comment  without  supporting 
information.  Accordingly,  commenters 
are  asked  to  explain  their  answers  and 
provide  any  supporting  evidence.  The 
Commission  requests  that  factual  data 
upon  which  the  comments  are  based  be 
submitted  with  the  comments. 

Note  to  Commenters:  Please  indicate 
the  question  number  to  which  each 
comment  refers,  if  any. 

Consumer  Experiences 

(1)  How,  if  at  all,  has  the  Rule 
affected:  (a)  The  relative  proportion  of 
consumers  who  prearrange  funerals:  or 
(b)  pre-need  funeral  marketing  by 
funeral  providers? 

(2]  How,  if  at  all,  has  the  Rule  affected 
the  relative  proportion  of  consumers 
who  contact  more  than  one  funeral 
home  before  deciding  which  one  to  use? 

(3]  How,  if  at  all,  has  the  Rule 
benefited  consumers  by:  (1)  Alerting 
consimiers  to  the  importance  of  price 
information  and  ensuring  they  obtain 
information  at  the  critical  point  of 
choosing  a  provider,  (2)  providing 
information  about  different  purchase 
options;  (3)  protecting  consumers  from 
injurious  misrepresentation;  (4) 
providing  written  statements  of  itemized 
charges,  total  charge  and  items  selected 
at  the  conclusion  of  the  discussion  of  the 
arrangement;  (5)  requiring  authorization 
prior  to  embalming:  and  (6]  prohibiting 
providers  from  conditioning  the 
purchase  of  a  wanted  item  on  the 
purchase  of  an  unwanted  item?  (b)  What- 
costs,  if  any,  has  the  Rule  imposed  on 
consumers? 

Funeral  Industry  and  Marketing 

(4)  How  have  prices  changed  (in  total 
and  for  speciHc  funeral  goods  and 
services)  since  the  Funeral  Rule 
commenced  in  1984?  To  what  extent,  if 


at  all,  are  any  such  changes  in  the  total 
prices  or  individual  prices  for  funeral 
goods  and  services  attributable  to  the 
Rule?  To  the  extent  possible  in  your 
answer,  please  provide  specific 
information  on  the  total  and  individual 
prices  of  funeral  goods  and  services 
prior  to  and  after  the  commencement  of 
the  Rule. 

(5)  (a)  How,  if  at  all,  have  the  relative 
proportions  of  the  following  types  of 
fimerals  changed  since  the  Rule 
commenced:  (1)  Ground  biuials;  (2) 
cremations;  (3)  above  ground 
entombment;  or  (4)  other  dispositions? 
(b)  To  what  extent  are  any  changes 
attributable  to  the  Rule? 

(6)  [a]  How,  if  at  all,  have  the  relative 
proportions  of  the  following  types  of 
services  or  dispositions  changed  since 
the  Rule  commenced:  (1)  Funerals  that 
included  embalming;  (2]  cremations  that 
utilized  caskets;  or  (3]  funerals  that 
induded  any  other  specific  funeral 
goods  or  services  (for  example — a 
hearse,  viewing  room,  flower  car  or 
family  car]?  (b)  To  what  extent  if  at  all, 
are  any  such  changes  attributable  to  the 
Rule? 

(7)  (a)  How,  if  at  all,  since  the  Rule 
commenced  have  the  following  factors 
changed:  (1)  The  number  and  sizes  of 
funeral  homes  in  the  industry;  (2)  the 
ability  of  new  funeral  homes  to  enter  the 
industry;  (3)  mergers  in  the  funeral 
industry;  (4)  profits  of  funeral  providers? 
(b)  To  what  extent,  if  at  all.  are  any  such 
changes  listed  above  attributable  to  the 
Rule? 

(8}  What  costs  attributable  to  the  Rule 
have  funeral  providers  incurred  in:  (a) 
Discussing  funeral  prices,  terms,  and 
conditions  over  the  telephone  with 
consumers;  (b)  arranging  funerals;  (c) 
obtaining  prior  permission  to  embalm; 

(d)  providing  price  information  to 
consumers  who  request  it  in  person;  or 

(e)  providing  written  statements  of 
itemized  charges  to  consumers  at  the 
time  arrangements  are  made? 

(9)  Are  any  of  the  Rule's  provisions 
especially  cosdy  or  difficult  to  comply 
with? 

(10)  How,  if  at  all,  has  the  Rule 
benefited  funeral  providers? 

Scope  of  the  Rule's  Coverage 

(11)  (a)  Should  the  Rule's  definition  oi 
a  funeral  provider  as:  "any  person, 
partnership  or  corporation  that  sells  or 
offers  to  sell  funeral  goods  and  funeral 
services  to  the  public"  be  changed?  (b)  If 
so,  how  should  it  be  changed?  (c)  Are 
funeral  homes  that  compete  with  sellers 
of  only  funeral  goods  or  only  services 
(which  are  not  covered  by  the  Rule) 
placed  at  a  competitive  disadvantage 
because  the  funeral  homes  must  comply 


with  the  Rule?  (d)  Are  consumers  being 
injured  by  the  fact  that  the  Rule  covers 
only  sellers  of  funeral  goods  and 
services? 

(12)  (a)  Should  the  Rule  apply  to  pre- 
need  or  prearranged  funeral  contracts? 
(b)  Why  should  pre-need  and  at-need 
consumers  be  treated  differently?  (c) 
Can  a  funeral  provider  readily 
distinguish  between  a  pre-need  and  an 
at-need  customer  or  will  this  complicate 
compliance  with  the  Rule? 

(13)  (a)  Should  the  Rule  be  expanded 
to  cover  additional  areas  that  are  not 
currently  subject  to  the  Rule?  (b)  If  so, 
what  additional  areas  should  the  Rule 
address? 

(14)  (a)  How.  if  at  all,  has  the  Rule 
affected  the  cremation  industry?  (b) 
Should  the  Commission  amend  the  Rule 
to  include  within  its  scope  unfair  and 
deceptive  practices  by  crematories,  if 
any,  that  are  not  currendy  covered  by 
the  Rule? 

Compliance 

(15)  To  what  degree  have  funeral 
providers  complied  with  the  Rule's: 

(a)  Telephone  disclosure  provisions; 

(b)  Price  list  provisions; 

(c)  Misrepresentation  provisions: 

(d)  Anti-tying  provisions; 

(e)  Embalming  provisions; 

(f)  Cremation  provisions;  and 

(g)  Clear  and  conspicuous  disclosure 
provisions; 

(16)  (a)  Please  specify  what 
difficulties,  if  any,  funeral  providers 
have  encountered  in  complying  with  the 
Rule,  (b)  What  effect  have  any  such 
difficulties  had  on  funeral  providers':  (1) 
Ability  to  provide  consumers  with 
funeral  goods  and  services;  (2)  costs  of 
providing  consumers  with  funeral  goods 
and  services;  or  (3)  ability  to  compete 
with  one  another  and  with  others? 

Disclosure  Requirements 

(17)  (a)  Should  the  Commission  amend 
or  repeal  the  Rule's  requirements  that: 
(1)  Funeral  providers  tell  persons  who 
telephone  the  funeral  home  and  inquire 
about  prices,  terms  or  conditions,  that 
price  information  is  available  over  the 
telephone;  and  (2)  funeral  providers 
provide  price  and  other  readily 
available  information  over  the  telephone 
to  persons  who  request  it?  (b)  How,  if  at 
all,  should  they  be  changed? 

(18)  Should  the  Commission  amend 
the  Funeral  Rule  to  require  that  all 
funeral  providers  adopt  a  standard 
format  for  the  information  required  on 
the  general  price  list? 

(19)  (a)  Should  the  Commission  amend 
or  repeal  the  list  of  items  disclosed  on 
the  general  price  Ust?  (b)  How,  if  at  all, 
should  the  list  be  changed? 


(20)  (a)  Should  the  Commission  amend 
or  repeal  the  requirement  that  funeral 
providers  give  consumers  the  price  lists 
at  the  beginning  of  any  discussion  of 
prices  or  arrangements?  (b)  How,  if  at 
all,  should  the  requirement  be  changed? 

Misrepresentation  Provisions 

(21)  (a)  Should  the  Commission  amend 
or  repeal  the  subjects  (legal,  cemetery 
and  crematory  requirements,  cremation 
requirements,  cash  advance  charges, 
embalming  requirements,  product  and 
service  performance  claims)  covered  by 
the  misrepresentation  provisions  of  the 
Rule?  (b)  What  changes,  if  any,  should 
be  made? 

Anti-Tying  Provisions 

(22)  How,  if  at  all,  have  handling  fees 
for  consumer-suppUed  merchandise 
affected  consumer  choice  and  price 
competition  in  the  funeral  industry? 

(23)  Should  the  Commission  repeal  or 
amend  the  requirement  that  funeral 
providers:  (a)  Allow  consumers  to 
purchase  only  those  goods  and  services 
they  want;  (b)  make  unfinished  wood 
boxes  or  alternative  containers 
available  for  direct  cremations? 

Embalming  Authorization 

(24)  (a)  Should  the  Conunission  amend 
or  repeal  the  requirement  that  funeral 
providers  seek  to  obtain  prior  express 
approval  before  embalming  deceased 
human  remains  for  a  fee?  (b)  How,  if  at 
all,  should  that  requirement  be 
amended? 

Clear  and  Conspicuous  Disclosure 
Requirement 

(25)  (a)  Should  the  Commission  amend 
or  repeal  the  language  of  the  Rule's 
requirement  that  funeral  providers  make 
all  disclosures  required  by  the  Rule  in  a 
clear  and  conspicuous  manner?  (b)  How, 
if  at  all,  should  that  provision  be 
amended? 

General  Issues 

(26)  Should  the  Commission  retain  the 
Rule  unchanged? 

(27)  Should  the  Commission  repeal  the 
Rule?  If  your  answer  supports  repeal, 
please  provide  a  statement  of  the  costs 
and  benefits  to  consumers  and  funeral 
providers  that  you  reasonably  expect 
will  result  from  repeal  of  the  Rule. 

State  Exemptions  and  State  Law 

(28)  Under  what  circumstances  or 
situations,  if  any,  should  the 
Commission  grant  partial  exemptions 
from  trade  regulation  rules? 

(29)  (a)  When  evaluating  the  overall 
level  of  protection  provided  by  a  state 
law  that  is  the  basis  of  a  petition  for 
exemption  from  the  Rule,  should  the 


Commission's  consideration  be  limited 
to  those  state  laws  that  are  similar  to 
Funeral  Rule  provisions  [e.g.,  price 
disclosure  requirements),  or  should  the 
Commission  also  consider  the  protection 
afforded  by  state  law  provisions  that  do 
not  parallel  Funeral  Rule  provisions 
[e.g.,  bonding  or  escrow  requirements)? 
(b)  Should  the  Commission's 
determination  of  the  overall  level  of 
protection  afforded  by  state  law  be 
based  on  a  provision-by-provision 
comparison  of  individual  state  and 
Funeral  Rule  requirements,  or  should  the 
state  requirements  and  Funeral  Rule  be 
considered  as  a  whole?  (c)  How,  if  at  all, 
should  the  state's  administration  and 
enforcement  of  its  requirements  affect 
the  Conunission's  determination  of  the 
overall  level  of  protection  afforded  to 
consumers  by  the  State? 

(30)  When  the  Commission  denies  an 
exemption  petition,  both  the  Funeral 
Rule  and  state  law  usually  remain  in 
effect.  What  if  the  Commission  has 
considered  and  rejected  a  requirement 
imposed  by  a  state?  If  the  Commission 
concludes  that  a  state  requirement  fails 
to  provide  an  equivalent  "overall  level 
of  protection"  to  consumers  because  it  is 
too  biu'densome,  is  that  state 
requirement  preempted  because  it 
confiicts  with  the  Funeral  Rule? 

(31)  How  has  the  Rule  affected  state 
or  local  laws  and  regulations  that  cover 
the  practices  of  funeral  providers? 
Specifically,  how,  if  at  all,  has  the  Rule: 
(a)  Created  confiicts  or  difficulties  with 
existing  state  or  local  laws  and 
regulations;  (b)  hampered  enforcement 
of  such  laws;  (c)  affected  the  rights  and 
obligations  of  consumers  or  funeral 
providers  under  such  laws;  or  (d) 
affected  compliance  by  funeral 
providers  with  such  laws? 

(32)  Have  there  been  changes  in  state 
or  local  laws  or  regulations  that  have 
affected  the  need  for  the  Funeral  Rule? 

(33)  What  other  modifications  of  or 
issues  related  to  the  Funeral  Rule  would 
you  want  the  Commission  to  consider  in 
this  review  proceeding? 

Regulatory  Flexibility 

(34)  How,  if  at  all,  has  the  Funeral 
Rule  affected  small  businesses  and  the 
relative  proportion  of  small  businesses 
in  the  industry? 

(35)  Has  the  Rule  had  a  significant 
economic  impact  (whether  cost  or 
benefit)  on  a  substantial  number  of 
small  entities?  Please  describe  in  detail 
any  such  significant  impact,  whether 
you  believe  it  is  beneficial  or 
detrimental.  For  example,  please  state 
how  many  small  entities  have  been 
substantially  impacted;  how  and  why 
they  constitute  a  substantial  number  of 
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small  entities;  and  explain  how  and  why 
such  economic  impact  is  signiflcant. 
(36](a)  What  burdens,  if  any,  does 
compliance  with  the  Rule  place  on  small 
entities?  (b)  To  what  extent  are  the 
burdens  (referred  to  in  part  (a)  above] 
ones  that  small  entities  would  also 
experience  under  standard  and  prudent 
business  practice  (such  as  normal 
competition  for  business)? 

(37)  What  changes  to  the  Rule,  if  any, 
would  minimize  the  economic  effect  on 
small  entities? 

(38)  To  what  extent  does  the  Rule 
overlap,  dupUcate  or  conflict  with  other 
federal,  state  or  local  government  rules? 

(39)  Have  technology,  economic 
condition,  or  other  factors  changed  in 
the  area  affected  by  the  Rule  (the 
offering  and  selling  of  funeral  goods  and 
services  to  the  public)  since  the  Rule's 
promulgation  in  1982?  If  so,  what  have 
been  the  changes  and  what  effect  do 


UMI 


such  changes  have  on  the  Rule,  its 
continued  need,  its  enforcement,  funeral 
providers'  compliance,  and  on  the 
persons  subject  to  the  Rule? 

Paperwork  Burden  Reduction 

(40)  Approximately  how  many  hours 
per  year  have  funeral  providers  spent 
making  disclosures  required  by  the  Rule 
that  would  not  be  spent  in  the  ordinary 
course  of  business  absent  the  Rule? 

(41)  Approximately  how  many  hours 
per  year  have  funeral  providers  spent 
keeping  records  required  by  the  Rule 
that  would  not  be  kept  in  the  ordinary 
course  of  business  absent  the  Rule? 

(42)  Could  the  Rule's  requirements  be 
changed  to  accomplish  its  disclosure 
goals  at  a  reduced  paperwork  burden? 
Please  explain  how  the  Rule  could  be 
changed  and  provide  a  rationale  for  the 
change. 


(43)  Could  the  Rule's  requirements  be 
changed  to  accomplish  its  recordkeeping 
goals  at  a  reduced  paperwork  burden? 
Please  explain  how  the  Rule  could  be 
changed,  provide  a  rationale  for  the 
change  and  provide  any  supporting 
information. 

(44)  Are  there  any  provisions  of  the 
Rule  that  preclude  funeral  providers 
from  using  developing  technologies  (e.g., 
office  automation)  to  assist  in  complying 
with  its  requirements?  Please  explain 
which  provisions  have  this  effect,  how 
they  have  this  effect,  and  how  it  can  be 
remedied. 

List  of  Subjects  in  16  CFR  Part  453 

Funerals,  Trade  practices. 

By  direction  of  the  Commission. 
Emily  H.  Rock, 
Secretary. 

[FR  Doc.  87-28140  Filed  12-8-87;  8:45  am] 
BtLUNG  CODE  C750-01-M 


Wednesday 
December  9,  1987 


Part  III 

Environmental 
Protection  Agency 

40  CFR  Part  35 

Treatment  of  Indian  Tribes  as  States; 
Grants  to  Indian  Tribes  for  Welthead 
Protection  and  Sole  Source  Aquifer 
Demonstration  Programs;  Proposed  Rule 


46712  Federal  Register  /  Vol.  52.  No.  236  /  Wednesday,  December  9.  1987  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart35 
[FRL-3251-«] 


TrMitmcnt  of  Indian  Tribes  as  States; 
Grants  to  Indian  Tribes  for  Wellhead 
Protection  and  Sole  Source  Aquifer 
Demonstration  Programs 

agency:  Office  of  Water,  Environmental 
Protection  Agency  (EPA). 


action:  Proposed  rule. 


SmmARV:  The  Safe  Drinking  Water  Act 
Amendments  of  1986  (Pub.  L  99-339) 
authorize  EPA  to  treat  Indian  tribes  as 
States,  and  to  provide  grants  to  Indian 
tribes  to  develop  and  implement  Sole 
Source  Aquifer  Demonstration  and 
Wellhead  Protection  Programs,  sections 
1427  and  1428.  respectively.  This 
proposed  rule  establishes  procedures  for 
determining  eligibihty  of  Indian  tribes  to 
apply  for  treatment  as  States  and,  if 
found  eligible,  to  apply  to  receive 
approval  of  and  grants  for  Wellhead 
Protection  and/or  Sole  Source  Aquifer 
Demonstration  programs.  I 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  25, 1988. 
A  public  hearing  will  be  held  in  Denver, 
Colorado,  on  January  13, 1988,  beginning 
at  9:00  a.m.  in  the  Rocky  Mountain 
Room.  EPA.  Region  VIII  (5th  floor).  999 
18th  Street,  Denver,  CO  80202-2405. 

AODHESSES:  Send  written  comments  to 
Project  Officer,  Indian  Tribe  Regulation, 
Office  of  Ground- Water  Protection 
(WH-550G).  EPA,  401  M  Street  SW., 
Washington,  DC  20460.  A  copy  of  the 
comments  and  supporting  documents 
will  be  available  for  review  during 
normal  business  hours  at  the  Public 
Reference  Unit.  EPA,  Room  2404, 401  M 
Street  SW.,  Washington,  DC  20460.  It  is 
requested  that  anyone  planning  to 
attend  the  public  hearing  (especially 
those  who  plan  to  make  statements) 
register  in  advance  by  either  calling 
Kirsten  Oravec  at  (202)  382-7077  or  by 
writing  to  the  attention  of  Ms.  Oravec  at 
EPA  (WH-550G),  401  M  Street  SW.. 
Washington.  DC  20460.  Persons  planning 
to  make  statements  at  the  hearing  are 
encouraged  to  submit  written  copies  of 
their  remarks  at  the  time  of  the  hearing. 

NM  nmTHEM  INFORMATION  CONTACT: 

Norma  Hughes.  Office  of  Ground- Water 
Protection  (WH-550G),  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington,  DC  20460;  202/382-7077. 


SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Requirements  for  Indian 

Programs 

The  Safe  Drinking  Water  Act 
Amendments  of  1986  (Amendments],  42 
U.S.C.  300f  et  seq.  enacted  on  June  19, 
1986.  include  Section  1451  entitled 
"Indian  Tribes."  The  Amendments 
authorize  EPA  to  treat  Indian  tribes  as  - 
States,  delegate  primary  enforcement 
responsibility  for  the  Public  Water 
Supply  and  Underground  Injection 
Control  Programs  to  such  tribes,  and 
allow  grant  and  contract  assistance  to 
such  Indian  tribes  to  carry  out  functions 
provided  for  by  the  Safe  Drinking  Water 
Act  (SDWA).  The  Amendments  require 
EPA  to  promulgate  regulations  within 
eighteen  months  after  enactment,  i.e.,  by 
December  19, 1987,  specifying  those 
provisions  of  the  SDWA  where  it  is 
appropriate  to  treat  Indian  tribes  as 
States.  The  Administrator  proposes  that 
it  is  appropraite  to  treat  Indian  tribes  as 
States  under  section  1427  of  the  SDWA 
"Sole  Source  Aquifer  Demonstration 
Program"  (SSAD)  and  Section  1428  of 
the  SDWA  "State  Programs  to  Establish 
Wellhead  Protection  Areas"  (WHP). 

Section  1451  establishes  three  tests  an 
Indian  Tribe  must  meet  before  treatment 
as  a  State  is  authorized:  (1)  The  Indian 
Tribe  is  recognized  by  the  Secretary  of 
the  Interior  and  has  a  governing  body 
carrying  out  substantial  governmental 
duties  and  powers;  (2)  the  functions  to 
be  exercised  by  the  Indian  Tribe  are 
within  the  area  of  the  Tribal 
Government's  jurisdiction;  and  (3)  the 
Indian  Tribe  is  reasonably  expected  to 
be  capable,  in  the  Administrator's 
judgment,  of  carrying  out  the  functions 
to  be  exercised  in  a  maimer  consistent 
with  the  terms  and  purposes  of  the  Act 
and  of  all  applicable  regulations. 

n.  Background 

This  proposal  would  implement 
Federal  policy  statements  regarding 
Indian  tribes.  On  January  24, 1983, 
President  Reagan  signed  a  Federal 
Indian  PoHcy  Statement  providing  for 
treatment  of  tribal  governments  on  a 
govemment-to-govemment  basis  and 
supporting  the  principle  of  self- 
determination  and  local  decision- 
making by  Indian  tribes.  EPA  responded 
to  the  President's  statement  by 
developing  a  discussion  paper  entitled 
"Administration  of  Environmental 
Programs  on  Indian  Lands"  in  July  1983 
and  subsequently  developing  the  EPA 
"Indian  Policy  Statement  and 
Implementation  Guidelines"  in 
November  1984.  EPA's  policy  is  "to  give 
special  consideration  to  tribal  interests 
in  making  Agency  policy  and  to  ensure 
the  close  involvement  of  tribal 
governments  in  making  decisions  and 


managing  the  environmental  programs 
affecting  reservation  lands."  In  practice, 
EPA  policy  is  to  work  directly  with 
tribal  govenmients  as  independent 
authorities  for  reservation  affairs,  and 
not  as  political  subdivisions  of  States. 

This  proposal  addresses  Indian 
administration  of  two  of  the  four 
programs  contained  within  the  SDWA. 
The  SDWA  was  enacted  on  December 
17, 1974  (Pub.  L  93-523  and  amended  in 
1977  (Pub.  L  95-190),  1979  (Pub.  L  96- 
63),  1980  (Pub.  L  96-502),  and  1986  (Pub. 
L  99-339).  The  statute  protects  the 
quality  of  drinking  water  supplies  and 
ground  water  throughout  the  United 
States  by  establishing  four  major 
programs:  Public  Water  Systems 
("PWS"),  Underground  Injection  Control 
("UlC"),  WHP  and  SSAD.  The  PWS 
program  establishes  drinking  water 
quality  standards;  the  UIC  program 
protects  ground  water  by  regulating  the 
injection  of  fluids  into  the  ground:  the 
WHP  program  assists  States  in  the 
development  and  implementation  of  a 
program  to  protect,  from  contamination, 
the  wellhead  areas  around  public  water 
supply  wells;  and  the  SSAD  program 
assists  States  in  the  development  of  a 
program  to  protect  "critical  aquifer 
protection  areas"  within  "sole  source 
aquifers."  EPA  has  already  proposed  a 
separate  rule  for  Indian  PWS  and  UIC 
programs  [52  FR  28112,  July  27, 1987]. 

EPA  formed  a  workgroup  in  August 
1986  to  draft  regulations  that  would 
implement  section  1451  of  the  SDWA.  In 
October  1986,  the  workgroup  circulated 
draft  material  on  a  proposed  rule  for  the 
PWS  and  UIC  programs  to  States  and 
Indian  tribes  for  comment.  Much  of  the 
language  in  S  §  35.655  and  35.4015  of  this 
proposal  pertaining  to  eligibility  for  the 
treatment  of  a  tribe  as  a  State  for 
purposes  of  the  WHP  and  SSAD 
programs,  is  similar  to  the  current 
proposed  rule  for  PWS  and  UIC 
programs. 

III.  Discussion  of  This  Proposed  Rule 

This  proposal  would  allow  Indian 
tribes  to  become  eligible  to  submit  for 
approval  their  applications  for  a  WHP 
program  and  apply  for  grants  to  develop 
and/or  implement  WHP  programs.  It 
would  also  allow  Indian  tribes  to  submit 
for  approval  their  applications  for  a 
SSAD  program  and  to  apply  for  grants 
to  develop  and/or  implement  SSAD 
programs  as  States.  Since  Indian  tribes 
may  currently  apply  for  an  SSAD 
program  and  associated  funding  as  a 
municipal  government,  the  proposed 
rule  thereby  eliminates  the  need  for 
tribes  to  apply  jointly  with  a  Governor 
of  a  State  which  they  must  do  if  they  opt 
to  apply  as  a  municipal  government. 
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This  proposal  would  establish  two 
changes  to  Part  35  "State  and  Local 
Assistance"  by  amending  Subpart  A  for 
Indian  WHP  programs  and  adding  a 
new  Subpart  K  for  Indian  SSAD 
programs.  The  proposed  amendment  to 
Subpart  A  and  proposed  Subpart  K 
contain  two  important  elements  for 
Indian  WHP  and/or  SSAD  program(s). 
The  first  element  would  establish 
criteria  and  procedures  for  Indian  tribes 
to  apply  to  EPA  for  treatment  as  a  State. 
An  Indian  tribe  must  be  designated  by 
EPA  for  treatment  as  a  State  before  it  is 
eligible  to  submit  an  application  for 
approval  of  a  WHP  program  to  EPA  and 
to  apply  for  associated  funding. 
Similarly,  if  a  tribe  opts  for  treatment  as 
a  State  with  respect  to  the  SSAD 
program  (as  opposed  to  making 
application  for  the  program  as  a 
municipality),  then  it  must  be  found 
qualified  for  treatment  as  a  State  before 
it  is  eligible  to  submit  an  application  for 
approval  of  an  SSAD  program  and  to 
apply  for  associated  funding.  The 
requirements  a  tribe  must  meet  under 
Subparts  A  and  K  are  identical.  The 
second  element  discusses  specific  grant 
provisions  for  the  development  and/or 
implementation  of  tribal  SSAD  and 
WHP  programs.  This  proposal  does  not 
establish  requirements  for  approval  of  a 
proposed  tribal  WHP  or  SSAD  program 
different  from  the  requirements 
applicable  to  States  because  EPA 
believes  it  is  appropriate  to  apply  such 
requirements  to  Indian  tribes. 


A.  Treatment  of  a  Tribe  as  a  State 

Currently,  States  may  apply  for  grants 
to  support  SSAD  program(s]  under 
section  1427  of  the  SDWA  and  WHP 
program(s)  under  section  1428  of  the 
SDWA.  It  is  EPA's  intention  in  this 
proposal,  which  addresses  the  WHP  and 
SSAD  program  (and  a  preceding 
proposal  relating  to  the  PWS  and  UIC 
programs),  that,  generally,  Indian  tribes 
which  meet  the  requirements  for 
treatment  as  a  State,  may  apply  for  the 
program  approvals  and  grants  under  the 
SDWA.  Once  an  Indian  tribe  is  treated 
as  a  State  for  purposes  of  a  WHP  or 
SSAD  program,  Q>A  will  review  a 
tribe's  program  approval  or  grant 
application  in  the  same  manner  as  a 
State  application  except  as  noted  in  this 
proposal. 

As  discussed  below,  one  of  the 
requirements  for  treatment  as  a  State  is 
that  a  tribe  show  jurisdiction  over  the 
functions  encompassed  by  a  particular 
program  or  grant.  It  is  possible  for  a 
tribe  to  demonstrate  the  necessary 
jurisdiction  for  one  program  or  grant 
while  not  demonstrating  the  appropriate 
jurisdiction  for  the  other  programs  and 
grants  under  the  SDWA.  Accordingly, 


under  this  proposed  rule,  EPA  would 
accept  applications  from  tribes  for 
treatment  as  a  State  on  a  program-by- 
program  basis.  For  example,  a  tribe  may 
show  the  appropriate  jurisdiction  and 
otherwise  qualify  for  treatment  as  a 
State  in  order  to  apply  for  a  WHP 
program  grant.  That  tribe  would  not 
automatically  by  treated  as  a  State  for 
any  other  programs  or  grants  in  the 
SDWA  until  EPA  approved  a  separate 
application.  However,  designation  for 
treatment  as  a  State  relating  to  a  WHP 
or  SSAD  program  grant  would  operate 
as  State  designation  for  the  whole  WHP 
or  SSAD  program,  since  EPA  would 
analyze  tribal  jurisdiction  over  the 
regulated  activities  of  the  whole 
program. 

As  is  the  case  for  States,  the  Indian 
tribe  must  have  its  own  legal  authorities 
to  administer  a  program  under  the 
SDWA;  EPA  does  not  delegate  its  own 
authority.  Nothing  in  this  proposal  is 
intended  to  alter  any  pre-existing 
authority  or  immunity  any  Indian  tribe 
may  have  with  respect  to  third  parties. 

To  assist  the  Administrator  in 
determining  whether  an  Indian  tribe 
should  be  treated  as  a  State,  pursuant  to 
the  eligibility  criteria  of  section 
1451(b)(1)  of  the  SDWA,  this  proposal 
would  require  Indian  tribes  to  provide 
specific  information  within  four 
categories.  This  information  includes: 

(1)  Evidence  that  a  tribe  is  recognized 
by  the  Secretary  of  the  Interior. 
Periodically,  the  Secretary  of  the  Interior 
publishes  a  hst  of  federally  recognized 
tribes.  The  applicant  may  use  this  list  or 
other  documentation  to  show  that  it  has 
Federal  recognition; 

(2)  A  narrative  statement  that  it  is 
currently  "carrying  out  substantial 
governmental  duties  and  powers"  over  a 
defined  area.  EPA  considers  the  phrase 
"carrying  out  substantial  governmental 
duties  and  powers"  to  relate  to  whether 
the  applicant  performs  essential 
governmental  functions  traditionally 
performed  by  a  sovereign  government. 
Such  functions  may  include,  but  are  not 
limited  to,  the  power  to  tax,  the  power 
of  eminent  domain,  and  the  police 
power  (i.e.,  the  power  to  provide  for  the 
public  health,  safety,  and  general 
welfare  of  the  affected  population). 
Accordingly,  the  applicant  must  provide 
a  narrative  statement  describing  the 
govenmiental  functions  currently 
performed  by  the  tribal  governing  body 
including,  but  not  limited  to,  the  exercise 
of  the  police  power;  taxation,  and  the 
exercise  of  the  power  of  eminent 
domain.  This  interpretation  of  "carrying 
out  substantial  governmental  duties  and 
powers"  is  consistent  with  the  Internal 
Revenue  Service's  interpretation  of 


similar  language  [i.e.,  "substantial 
governmental  functions")  found  in  the 
Indian  Governmental  Tax  Status  Act  of 
1982  (Pub.  L  97-473).  Each  applicant 
must  also  provide  copies  of  a  currently 
effective  tribal  constitution  or  currently 
effective  tribal  codes,  ordinances,  and/ 
or  tribal  resolutions  (or  other  types  of 
documents  specified  in  the  proposed 
regulation)  showing  the  specific  manner 
in  which  the  applicant  is  presently 
performing  the  types  of  functions  set 
forth  in  its  narrative  statement; 

(3)  A  map  and/or  legal  description  of 
the  area  over  which  the  Indian  tribe 
asserts  jurisdiction  for  the  purpose  of  its 
proposed  WHP  or  SSAD  program(s); 
copies  of  currently  effective  provisions 
of  tribal  codes  and  ordinances  and 
currently  effective  tribal  resolutions  (or 
other  types  of  dociunents  specified  in 
the  proposed  rule)  which  establish  the 
basis  for  the  jurisdictional  assertions;  a 
description  of  the  nature  or  subject 
matter  of  the  asserted  jurisdiction;  and  a 
description  of  the  locations  of  the 
proposed  wellhead  protection  area(s) 
(WHPA)  or  critical  aquifer  protection 
area(s)  (CAPA)  it  proposes  to  regulate. 
This  information  will  assist  EPA  in 
verifying  that  a  tribe  has  the  necessary 
jurisdiction  to  implement  the  program(s); 

(4)  A  description  of  the  Indian  tribe's 
capability  to  administer  a  WHP  or 
SSAD  program.  EPA's  determination  of 
whether  a  tribe  is  "reasonably  expected 
to  be  capable"  will  consider  six  factors: 
(a)  The  tribe's  previous  managerial 
experience;  (b)  the  existence  of 
environmental  or  publish  health 
programs  administered  by  the  tribe;  (c) 
its  accounting  and  procurement  systems; 
(d)  mechanisms  in  place  for  carrying  out 
the  executive,  legislative,  and  judicial 
functions  of  the  tribal  government;  (e) 
the  relationship  between  regulated 
entities  and/or  the  administrative 
agency  of  the  tribal  government  which 
is,  or  will  be,  enforcing  the  program(s); 
and  (f)  a  description  of  the  technical  and 
administrative  capabilities  of  the  staff  to 
administer  and  manage  either  program. 
The  statement  of  the  tribe's  previous 
management  experience  should  include 
information  of  the  type  to  indicate  that 
the  tribe  has  the  managerial  expertise  to 
effectively  administer,  WHP  and/or 
SSAD  program.  Types  of  information 
that  EPA  will  use  to  evaluate 
managerial  experience  are  contracts 
authorized  under  the  Indian  Self- 
Determination  Act  (Pub.  L  93-^8),  the 
Indian  Mineral  Development  Act  (Pub. 
L.  97-382),  or  the  Indian  Sanitation 
Facility  Construction  Activity  Act  (Pub. 
L.  86-121).  EPA  will  require  information 
on  the  tribe's  executive,  legislative,  and 
judicial  functions  to  ensure  that  the  tribe 
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has  the  capability  to  enact  enforceable 
drinking  water,  public  health.  land  use, 
or  other  activities/regulations  relevant 
to  WHP  and/or  SSAD  programs,  to 
effectively  administer  and  enforce  such 
activities  or  regulations,  and  to 
adjudicate  alleged  violations  of  those 
regulations.  EPA's  evaluation  of  the 
tribe's  capability  will  also  consider  the 
existing  or  proposed  tribal  agency  which 
will  assume  authority  for  the  program(8} 
and  the  relationship  between  that  tribal 
governmental  agency  and  potential 
regulated  parties.  In  many  cases,  it  may 
be  tribal  activity  v«athin  a  WHPA  or 
CAPA  that  is  to  be  controlled  under  the 
program(s).  If  and  when  the  tribe  would 
have  to  enforce  either  program,  a 
conflict  of  interest  may  arise  since  the 
tribal  governing  body  would  be 
regulating  itself.  This  circumstance  will 
not,  however,  preclude  a  tribe  from 
being  treated  as  a  State.  EPA  will 
require  the  tribe  to  address  the  conflict 
(e.g.,  by  the  creation  of  an  independent 
tribal  utility  authority)  before  its 
program(s)  would  be  approved.         | 

EPA  considered  whether  any  aspects 
of  the  eligibility  requirements  would 
exclude  smaller  Indian  tribes.  To 
address  the  concern  of  small  tribes,  EPA 
will  consider  applications  by  a  group  or 
consortium  of  tribes  within  the  same 
geographic  area.  However,  each  such 
appUcant  must  still  meet  all  the 
eligibility  requirements  to  be  treated  as 
a  State,  particularly  the  jurisdictional 
requirement 

This  proposal  would  also  establish 
procedures  for  EPA's  review  of  a  tribe's 
application  for  treatment  as  a  State 
under  the  WHP  and  SSAD  programs.  A 
tribe's  application  is  complete  when  it 
has  submitted  all  the  information 
required  in  the  proposed  §  §  35.655  and/ 
or  35.4015.  Within  thirty  days  of  a 
receipt  of  a  complete  appUcation.  EPA 
will  notify  all  appropriate  governmental 
entities  of  the  receipt  of  the  Indian 
tribe's  application  and  the  substance  of 
the  tribe's  jurisdictional  assertion.  Each 
of  the  governmental  entities  so  notified 
shall  have  thirty  days  after  receipt  of  the 
notice  to  submit  its  comments  to  EPA. 
Comments  will  be  limited  solely  to  the 
issue  of  the  tribe's  assertion  of 
jurisdiction.  EPA  will  not  consider 
comments  directed  to  whether  the  tribe 
meets  EPA's  other  requirements  for 
treatment  as  a  State. 

If  a  tribe's  assertion  of  jurisdiction  is 
subjected  to  a  competing  or  conflicting 
claim,  the  Administrator,  after 
consultation  with  the  Secretary  of  the 
Interior,  or  his  designee,  may  determine 
the  validity  of  any  challenge  to  the 
tribe's  jurisdictional  claim.  In  making 
such  a  determination,  the  Administrator 


shall  take  into  consideration  all 
comments  submitted  to  EPA. 

If  the  Administrator  determines  that  a 
tribe  meets  all  the  requirements  of 
proposed  subpart  A  or  subpart  K,  such 
determination  then  makes  the  tribe 
eligible  to  apply  as  a  State  for  approval 
of  a  WHP  or  SSAD  program  and  to 
apply  for  associated  funding. 

B.  Program  Grants 

Sections  1427  and  1428  of  the  SDWA 
authorize  grants  to  States  to  develop 
and/or  implement  SSAD  and  WHP 
programs.  Such  grants  are  not  an 
entitlement  and  EPA's  denial  of  a  grant 
application  by  an  Indian  tribe  qualified 
for  treatment  as  a  State  is  not  a  denial 
of  a  right.  EPA  allocates  WHP  or  SSAD 
program  grants  based  on  the  total 
amount  of  appropriated  available  funds 
for  any  one  Federal  fiscal  year  (October 
1  to  September  30).  Once  program 
funding  is  determined  through  the 
budgetary  process,  that  level  of  funding 
becomes  "fixed"  for  that  fiscal  year. 
Because  of  this  situation,  the  Agency 
may  not  have  adequate  funding  to 
award  to  eligible  tribes  the  grant  amount 
requested  by  each  tribe. 

EPA's  Office  of  Ground- Water 
Protection  issued  WHP  grant  guidance 
on  June  19, 1987  which  is  to  be  used  by 
all  applicants  (including  Indian  tribes) 
seeking  WHP  grant  funds  (see  Guidance 
for  Applicants  for  State  Wellhead 
Protection  Program  Assistance  Funds 
under  the  Safe  Drinking  Water  Act, 
EPA.  June  1987). 

This  proposal  addresses  grant 
eligibility  requirements  for  Indian  WHP 
and  SSAD  programs  and  other  aspects 
of  these  two  grant  programs  for  Indian 
tribes.  It  expands  the  list  of  jurisdictions 
potentially  eligible  to  apply  for  and 
receive  WHP  grants  (by  including  Indian 
tribes  that  meet  the  requirements  of 
§  35.655)  and  SSAD  grants  (by  allowing 
Indian  tribes  to  apply  as  States  rather 
than  municipalities). 

EPA  proposes  to  reserve  up  to  three 
percent  of  the  annual  WHP  grant  fund 
appropriation  for  Indian  tribes.  These 
reserved  funds  will  be  used  for  grants  to 
such  tribes  that  are  developing  (or 
implementing)  WHP  programs.  The 
proposal  does  not  address  a  separate 
SSAD  funding  reserve  for  Indian  tribes. 
EPA  believes  that,  since  Congress 
intended  the  SSAD  program  to  be  a 
competitive  program  to  "demonstrate" 
unique  or  innovative  ground-water 
protection  programs,  and  not  a  formula- 
based  grant  program.  Indian  tribes 
should  compete  for  SSAD  funds  with  all 
other  appUcants.  The  proposed  3  percent 
reserve  represents  a  substantial 
increase  over  the  amount  that  would  be 
allocated  if  EPA  only  considered  the 


WHP  grant  formula  which  considers, 
among  its  primary  criteria,  number  of 
community  water  systems  using  ground 
water,  population,  volume  of  ground 
water  withdrawals,  and  land  area.  EPA 
believes  this  increase  is  justified 
because  developing  and  implementing  a 
program  for  a  small  number  of  WHP 
areas  requires  relatively  more  resources 
per  WHP  area  than  in  larger  State 
programs.  EPA  is  proposing  to  establish 
the  Indian  reserve  in  fiscal  year  (FY) 
1988  (beginning  October  1. 1987).  For  FY 
1988.  the  President  has  requested 
Congress  to  appropriate  $8  million  for 
WHP  programs.  The  WHP  grant 
formula,  resulted  in  allocations  of 
approximately  1.8%  ($164,000)  of  the 
available  funds  for  Indian  tribes.  The 
rule  proposes  to  reserve  up  to  3% 
($240,000). 

Tribes  should  apply  for  financial 
assistance  as  early  as  possible  in  any 
given  fiscal  year  since  WHP  funds  will 
be  subject  to  reallocation  under  §  35.155 
of  the  existing  grant  regulation.  EPA's 
WHP  grant  guidance  (and  SSAD 
guidance  when  it  is  issued)  also 
addresses  other  aspects  of  applying  for 
and  administering  program  grant  funds. 
Allowable  costs  will  be  determined  in 
accordance  with  OMB  Circular  No.  A- 
87 — "Cost  Principles  for  State  and  Local 
Governments." 

Where  "treatment  of  Indian  tribes  as 
identical  to  States  is  inappropriate, 
administratively  infeasible  or  otherwise 
inconsistent"  with  the  Act,  section 
1451(b)(2)  authorizes  EPA  to  include  in 
the  "regulations  promulgated"  under 
section  1451  "other  means  for 
administering  the  provisions"  applicable 
to  States.  EPA  beUeves  that  it  is 
inappropriate  to  apply,  to  Indian  tribes, 
several  of  the  grant  provisions 
applicable  to  States.  These  are 
discussed  below. 

Currendy,  the  maximum  amount  of 
Federal  matching  funds  which  may  be 
used  for  SSAD  programs  is  limited  in 
section  1427(j)  to  a  maximum  50  percent 
of  program  costs.  Because  Indian  tribes 
will  be  able  to  use  in-kind  contributions. 
EPA  anticipates  that  most  Indian  tribes 
will  be  able  to  meet  the  50  percent  local 
share  requirement  for  SSAD.  However, 
in  cases  where  the  tribe  has  met  the 
other  grant  eligibility  requirements  and 
demonstrates  that  it  does  not  have 
adequate  funds  (including  Federal 
monies  authorized  by  statute  to  be  used 
as  a  match)  or  in-kind  contributions  to 
meet  the  50  percent  requirement,  EPA 
may  consider  increasing  the  Federal 
share  up  to  a  maximum  of  75  percent. 

Similarly,  the  maximum  amount  of 
Federal  matching  funds  which  may  be 
used  for  WHP  programs  is  limited  in 
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section  1428(k)  to  90  percent,  although 
EPA  is  authorized  to  establish  a  match 
requirement  between  50  and  90  percent. 
EPA  has  established  a  90  percent 
Federal  share  for  States  during  FY  1988 
and  will  decrease  that  percentage  10 
percent  each  FY  thereafter  for  both 
development  and  implementation  costs. 
For  a  tribe  that  can  demonstrate  that  it 
does  not  have  adequate  funding  or  in- 
kind  contributions  (as  above),  EPA  may 
consider  maintaining,  each  FY,  a 
maximum  Federal  share  of  90  percent 
for  development  costs.  For 
implementation  costs,  however,  the 
maximum  Federal  share  will  be  no 
greater  than  80  percent. 

EPA  considered  how  long  Indian 
tribes  should  be  eligible  to  receive 
development  grants  for  WHP  programs. 
Section  1428(d)  of  the  SDWA 
establishes  how  long  States  may  receive 
funds  for  development  activities.  The 
current  program  requirements  allow 
States  three  years  from  enactment  of  the 
Amendments,  or  June  1989.  This  nJe 
proposes  one  extra  year  for  Indian 
tribes  to  receive  funds  for  the 
development  of  WHP  programs.  EPA 
recognizes  that,  currendy.  many  Indian 
environmental  control  programs  are  in 
an  earlier  stage  of  development  than 
corresponding  State  programs. 
Consequentiy.  the  additional  time  for 
tribes  to  develop  a  new  program  is 
warranted. 

C.  Other  Issues — Alaska  Native 
Villages 

The  SDWA  definition  of  "Indian 
Tribe"  does  not  mention  Alaska  Native 
Villages.  One  reading  of  the  legislative 
history  of  the  Amendments  indicates 
that  Congress  intended  to  exclude 
Alaska  Native  Villages  from  coverage 
under  the  "Indian  Tribes"  provision 
(section  1451).  The  Senate  definition  of 
"Indian  tribal  organization"  in  S.  124 
[i.e.,  the  bill  containing  the  Safe 
Drinking  Water  Act  Amendments,  as 
passed  by  the  Senate)  specifically 
included  Alaska  Native  Villages. 
However.  Congress'  decision  to  adopt 
the  House  definition  of  "Indian  Tribe" 
(which  did  not  include  Alaska  Native 
Villages)  suggests  that  Congressional 
intent  was  to  exclude  Alaska  Native 
Villages  from  the  definition  of  "Indian 
Tribe." 

The  Agency  also  notes  that  in  section 
101  of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
Congress  defined  "Indian  Tribe"  to 
include  Alaska  Native  Villages.  The 
Amendments  and  SARA  were  both 
enacted  by  the  same  session  of 
Congress.  EPA  believes  this  contrast  in 
definitions  is  additional  evidence  of 
Congressional  intent  to  exclude  Alaska 


Native  Villages  from  the  scope  of  the 
SDWA  Amendments. 

In  summary,  based  on  the  legislative 
history  of  the  SDWA  Amendments  and 
comparisons  with  SARA,  it  appears  that 
the  SDWA  definition  of  "Indian  Tribe" 
does  not  include  Alaska  Native  Villages. 
Consequently,  under  this  proposal, 
Alaska  Native  Villages  would  not  be 
eligible  to  apply  for  treatment  as  a  State 
for  approval  of  a  WHP  and/or  SSAD 
program  and  for  associated  funding. 

rv.  Request  for  Public  Comment 

EPA  requests  public  comments  and 
information  on  all  aspects  of  this 
proposal,  including  the  issues  identified 
in  the  preamble. 

V.  Other  Regulatory  Requirements 

A.  Compliance  With  Executive  Order 
12291 

Executive  Order  12291  [46  FR 13193, 
February  9. 1981]  requires  that  a 
regulatory  agency  determine  whether  a 
new  regulation  will  be  "major"  and,  if 
so.  that  a  Regulatory  Impact  Analysis  be 
conducted.  A  major  rule  is  defined  as  a 
regulation  which  is  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  and  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Since  the  proposed  rule  does  not  meet 
the  definition  of  a  major  regulation,  the 
Agency  is  not  conducting  a  Regulatory 
Impact  Analysis.  The  proposed  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291.  Any 
comments  from  OMB  to  EPA  and  any 
response  to  these  comments  will  be 
available  for  viewing  at  the  EPA's  Public 
Reference  Unit  Room  2404.  401  M  Street 
SW..  Washington.  DC  20460. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1431)  and  a  copy  may  be 
obtained  from  Eric  Strassler. 
Information  Policy  Branch;  EPA;  401  M 
St..  SW.  (PM-223);  Washington.  DC 


20460.  or  by  calling  (202)  382-2709. 
Submit  comments  on  the  information 
collection  requirements  to  EPA  and: 
Timothy  Hunt.  Office  of  Information  and 
Regulatory  Affairs;  OMB;  726  ]ackson 
Place.  NW.;  Washington.  DC  20503.  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  that  Federal  Agencies  prepare 
Regulatory  Flexibility  Analyses 
assessing  the  impacts  of  proposed  rules 
on  entities  such  as  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  Such 
analysis  is  not  required,  however,  when 
the  head  of  an  agency  certifies  that  a 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

EPA  considers  the  information 
required  by  this  rule  to  be  the  minimum 
necessary  to  effectively  treat  Indian 
tribes  as  States  for  purposes  of  WHP 
and  SSAD  programs.  Any  additional 
economic  impact  on  the  public  resulting 
from  implementation  of  the  proposed 
regulation  is  expected  to  be  negligible 
since  activities  within  "wellhead  areas" 
or  "critical  aquifer  protection  areas"  will 
be  limited  to  areas  within  tribal 
jurisdiction.  Even  then,  many  activities 
within  these  "areas"  are  already  subject 
to  some  form  of  regulation  or  conbrol. 
Accordingly.  I  certify  that  these 
proposed  rules,  if  promulgated,  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjecto  in  40  CFR  Part  35 

Administrative  practices  and 
procedures.  Grant  programs, 
environmental  protection.  Indianx. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements.  Water 
Pollution  control. 

Date:  December  2, 1987. 
Lee  M.  Thomas. 

Administrator. 

Therefore  it  is  proposed  that  40  CFR, 
Chapter  I,  Part  35.  be  amended  as 
follows: 

PART  35— STATE  AND  LOCAL 
ASSISTANCE 

1.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 

Authority:  42  U.S.C  300f  et  seq. 

2.  Section  35.105  is  amended  to  add.  in 
alphabetical  order,  a  new  definition  for 
"Indian  tribe"  and  "State"  to  read  as 
follows: 
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$35,105    Dtfinitlons. 

*         •         *         •         * 

"Indian  tribe. "  Within  the  context  of 
Wellhead  Protection  Program 
assistance,  any  Indian  tribe  having  a 
Federally  recognized  governing  body 
carrying  out  substantial  governmental 
duties  and  powers  over  a  defined  area. 


'Sto/e."  Within  the  context  of 
Wellhead  Protection  Program 
assistance,  one  of  the  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  or  an 
Indian  tribe  treated  as  a  State. 


3.  Subpart  A  is  amended  by  adding 
the  imdesignated  center  heading 
"Wellhead  Protection  (sections  1428  and 
1451)"  and  §§  35.650  through  35.670  to 
read  as  follows: 

WdDwad  Protection  (S«ctioiu  142i  and  1491) 

Sec.  ' 

35.650  Purpose. 

35.655  Treatment  of  an  Indian  tribe  as  a 

State. 

35.660  Indian  tribe  allotment  and  reserve. 

35.665  Development  grants  for  Indian  trities. 

35.6'/0  Maximum  Federal  share. 

Wellhead  Protection  (Sections  1428  and 
1451) 

935.650    Purpose. 

SecUon  1428  and  1451(a}(3)  of  the  Safe 
Drinking  Water  Act  authorize  assistance 
to  States,  including  Indian  tribes  treated 
as  States,  for  Wellhead  Protection 
programs. 

S  35.655    Treatment  of  an  Indian  tribe  as  a 


(a)  Requirements  for  treatment  as  a 
State.  The  Administrator  may  treat  an 
Indian  tribe  as  a  State,  for  purposes  of 
making  such  tribe  eligible  to  submit  its 
Wellhead  Protection  program  for  EPA 
review  and  to  apply  for  associated 
funding,  if  that  tribe  meets  the  following 
criteria: 

(1)  the  Indian  tribe  is  recognized  by 
the  Secretary  of  the  Interior 

(2)  the  Indian  tribe  has  a  governing 
body  "carrying  out  substantial 
govenunental  duties  and  powers"  over 
any  area  [i.e.,  is  currently  performing 
governmental  functions  to  promote  the 
health,  safety,  and  welfare  of  the 
affected  population  within  a  defined 
geographic  area]; 

(3)  the  Indian  tribe  demonstrates  that 
the  functions  to  be  performed  in 
administering  a  Wellhead  Protection 
Program  are  within  the  scope  of  its 
jurisiliction; 


(4)  the  Indian  tribe  demonstrates 
reasonable  capability  to  effectively 
administer  ("in  a  manner  consistent 
with  the  terms  and  purposes"  of  the  Act 
and  all  apphcable  regulations]  a 
Wellhead  Protection  program  by  the 
existence  of  management  and  technical 
skills  necessary  to  develop  and 
administer  a  Wellhead  Protection 
program;  by  the  existence  of  institutions 
to  exercise  executive,  legislative,  and 
judicial  functions;  by  a  history  of 
successful  managerial  performance  of 
public  health  or  environmental 
programs;  and  by  acceptable  accounting 
and  procurement  procedures. 

(b)  Request  by  an  Indian  tribe  for  a 
determination  of  treatment  as  a  State. 
An  Indian  tribe  may  apply  to  the 
Administrator  for  a  determination  that  it 
qualifies  for  treatment  as  a  State 
pursuant  to  section  1451  of  the  Act.  The 
application  shall  be  concise  and 
describe  how  the  Indian  tribe  will  meet 
each  of  the  requirements  of  paragraph 
(a)  of  this  section.  The  application  shall 
include  the  following  information: 

(1]  A  showing  that  the  tribe  is 
recognized  by  the  Secretary  of  the 
Interior 

(2]  A  descriptive  statement 
demonstrating  that  the  tribal  governing 
body  is  currently  "carrying  out 
substantial  governmental  duties  and 
powers"  over  a  defined  area.  This 
statement  shall,  at  a  minimum,  include: 

(i]  A  description  of  the  types  of 
governmental  functions  ciurently 
performed  by  the  tribal  governing  body.  - 
such  as,  but  not  limited  to,  the  exercise 
of  police  powers  affecting  (or  relating  to) 
the  health,  safety,  and  welfare  of  the 
affected  population;  taxation;  and  the 
exercise  of  the  power  of  eminent 
domain; 

(ii)  Copies  of  currently  effective  tribal 
laws  such  as  but  not  limited  to,  tribal 
constitutions,  by-laws,  charters, 
executive  orders,  codes,  ordinances, 
and/or  resolutions  showing  the  speciHc 
manner  in  which  the  applicant  is 
performing  the  types  of  functions  set 
forth  in  its  descriptive  statement  If 
governance  is  based  upon  tribal  custom, 
this  fact  should  be  described  in  detail; 

(3)  A  statement  of  jurisdiction  which 
includes,  at  a  minimum: 

(i)  A  description  of  the  functions 
expected  to  be  exercised  by  the  Indian 
tribe  in  implementing  the  Wellhead 
Protection  Program,  specifically  the 
means  by  which  control  of  contaminant 
sources  may  be  addressed; 

(ii)  A  map  or  legal  description  of  the 
area  over  which  the  Indian  tribe  asserts 
regidatory  jurisdiction,  a  list  of  all 
documents  submitted  pursuant  to 
paragraph  (b)(2)(ii)  of  this  section  which 
supports  the  tribe's  jurisdictional 


assertions,  a  description  of  the  nature  or 
subject  matter  of  the  asserted 
jurisdiction,  and  a  description  of  the 
Wellhead  Protection  area(s)  the  tribe 
proposes  to  regulate: 

(4)  A  narrative  statement  describing 
the  capability  of  the  Indian  tribe  to 
administer  a  Wellhead  Protection 
program.  The  statement  shall  include: 

(i)  A  description  of  the  Indian  tribe's 
previous  management  experience 
including,  but  not  limited  to,  the 
management  of  contracts  authorized 
under  the  Indian  Self-Determination  Act 
(25  U.S.C.  450  et  seq.),  the  Indian 
Mineral  Development  Act  (25  U.S.C. 
2101  et  seq.],  or  the  Indian  Sanitation 
Facihty  Construction  Activity  Act  (42 
U.S.C.  2004a); 

(ii)  A  list  of  existing  environmental  or 
public  health  programs  administered  by 
the  tribal  governing  body  and  a  copy  of 
related  laws,  regulations,  and  policies; 

(iii)  A  description  of  the  Indian  tribe's 
accounting  and  procurement  systems; 

(iv)  A  description  of  the  existing,  or 
proposed,  administrative  entity  which 
will  assume  responsibility  for  the 
program,  including  a  description  of  the 
relationship  between  this  entity  and 
regulated  entities; 

(v)  A  description  of  the  entities  which 
exercise  the  executive,  legislative,  and 
judicial  functions  of  the  tribal 
government  necessary  to  carry  out  a 
Wellhead  Protection  Program; 

(vi)  A  description  of  the  technical  and 
administrative  abilities  of  the  staff  to 
administer  and  manage  an  effective 
Wellhead  Protection  Program. 

(c)  Procedure  for  processing  an  Indian 
tribe's  application  for  treatment  as  a 
State.  (1)  The  Administrator  shall 
process  an  application  for  treatment  of 
an  Indian  tribe  as  a  State  submitted 
pursuant  to  paragraph  (b)  of  this  section 
in  a  timely  manner.  The  Administrator 
shall  promptly  notify  the  applicant  of 
the  receipt  of  the  application. 

(2)  Within  30  days  after  receipt  of  the 
application  for  treatment  of  the  Indian 
tribe  as  a  State,  the  Administrator  shall 
notify  all  appropriate  governmental 
entities.  Notice  shaU  include  information 
on  the  substance  and  bases  of  the  tribe's 
jurisdictional  assertions. 

(3)  Each  governmental  entity  so 
notihed  by  the  Administrator  shall  have 
30  days  from  receipt  of  the  notice  to 
comment  upon  the  tribe's  assertion  of 
jurisdiction.  Comments  shall  be  limited 
to  the  Indian  tribe's  assertion  of 
jurisdiction. 

(4]  If  a  tribe's  asserted  jurisdiction  is 
subjected  to  a  competing  or  conflicting 
claim,  the  Administrator,  after 
consultation  with  the  Secretary  of  the 
Department  of  the  Interior,  or  his 


designee,  may  determine  the  validity  of 
any  challenge  to  the  tribe's  jurisdictional 
claim.  In  making  such  a  determination, 
the  Administrator  shall  take  into 
account  all  comments  submitted  to  EPA. 

(5J  if  the  Administrator  determines 
that  a  tribe  meets  the  requirements  of 
this  section,  the  Indian  tribe  will  be 
treated  as  a  State  for  the  purpose  of 
applying  for  approval  of  a  Wellhead 
Protection  Program  and  associated 
funding. 

§  35.660    Indian  trH>c  aHotment  and 


Up  to  3  percent  of  the  Wellhead 
Protection  Program  allotment  shall  be 
reserved  for  all  Indian  tribes. 

§  35i66S    Oevetopment  grants  for  Indian 
tribes. 

Tlie  Administrator  may  continue  to 
award  section  1428(k)  funds  to  an  Indian 
tribe  after  )une  19, 1989,  but  no  later 
than  )une  19, 1990,  for  the  purpose  of 
developing  a  tribal  Wellhead  Protection 
Program. 

§  35.670    Maximum  Federal  sliare. 

The  Administrator  may  increase  for 
an  Indian  tribe  the  maximum  Federal 
share  applicable  to  States  based  upon 
application  and  demonstration  by  the 
tribe  that  it  does  not  have  adequate 
funds  (including  Federal  funds 
authorized  by  statute  to  be  used  as  a 
match)  or  in-kind  contributions  to  meet 
the  currently  prevailing  percent 
requirement.  In  no  case  shall  the  Federal 
share  be  greater  than  either  of  the  two 
following  percentages:  for  development 
costs,  ninety  percent;  for 
implementation  costs  for  fiscal  years 
after  FY  1988,  eighty  percent. 

4.  Part  35  is  amended  to  add  a  new 
Subpart  K  to  read  as  follows: 

Subpart  K— Treatment  of  Indian  Tribes  as 
States  for  Sole  Source  Aquifer 
Demonstration  Program 

Sec. 

35.4005    Purpose. 

35.4010    Definitions. 

35.4015    Treatment  of  an  Indian  tribe  as  a 

State. 
35.4020    Maximum  Federal  share. 
Authority:  42  U.S.C.  300f  et  seq. 

Subpart  K— Treatment  of  Indian  Tribes 
as  States  for  Sole  Source  Aquifer 
Demonstration  Program 

§  35.4005    Purpose. 

Section  1427  and  1451(a)(3)  of  the  Safe 
Drinking  Water  Act  authorize  assistance 
to  Indian  tribes  treated  as  States  for 
Sole  Source  Aquifer  Demonstration 
programs. 


§35.4010    Definitions 

"Governor. "  The  governor  or  highest 
executive  official  of  a  State,  including 
the  highest  executive  official  or 
executive  body  of  an  Indian  tribe  that  is 
treated  as  a  State  under  this  section. 

"Indian  tribe. "  Any  Indian  tribe 
having  a  Federally  recognized  governing 
body  carrying  out  substantial 
governmental  duties  and  powers  over  a 
defined  area. 

"Municipality. "  A  city,  town,  or  other 
public  body  created  by  or  pursuant  to 
State  law.  or  an  Indian  tribe  which  does 
not  meet  the  requirements  of  §  35.4015 
for  treatment  as  a  State. 

"State. "  One  of  die  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  or  an 
Indian  tribe  treated  as  a  State. 

§  35.4015   Treatment  of  an  Indian  tribe  as  a 
State. 

(a)  Requirements  for  treatment  as  a 
State.  The  Administrator  may  treat  an 
Indian  tribe  as  a  State,  for  purposes  of 
making  such  tribe  eligible  to  apply  for 
approval  of  a  Sole  Source  Aquifer 
Demonstration  Program  and  associated 
funding,  if  that  tribe  meets  the  following 
criteria: 

(1)  The  Indian  tribe  is  recognized  by 
the  Secretary  of  the  Interior; 

(2)  The  Indian  tribe  has  a  governing 
body  "carrying  out  substantial 
governmental  duties  and  powers"  over 
any  area.  This  requirement  means  that 
the  governing  body  of  the  tribe  is 
currently  performing  governmental 
functions  to  promote  the  health,  safety, 
and  welfare  of  the  affected  population 
within  a  defined  geographic  area; 

(3)  The  Indian  tribe  demonstrates  that 
the  functions  required  to  administer  a 
Sole  Source  Aquifer  Demonstration 
program  are  within  the  scope  of  its 
jurisdiction; 

(4)  The  Indian  tribe  demonstrates 
reasonable  capability  to  effectively 
administer  ("in  a  manner  consistent 
with  the  terms  and  purposes"  of  the  Act 
and  all  applicable  regulations)  the  Sole 
Source  Aquifer  Demonstration  program 
by  the  existence  of  management  and 
technical  skills  necessary  to  develop 
and  administer  a  Sole  Source  Aquifer 
Demonstration  program;  by  the 
existence  of  institutions  to  exercise 
executive,  legislative,  and  judicial 
functions;  by  a  history  of  successful 
managerial  performance  of  public  health 
or  environmental  programs;  and  by 
acceptable  accounting  and  procurement 
procedures. 

(b)  Request  by  an  Indian  tribe  for  a 
determination  of  treatment  as  a  State. 


An  Indian  tribe  may  apply  to  the 
Administrator  for  a  determination  that  it 
qualifies  for  treatment  as  a  State 
pursuant  to  section  1451  of  the  Act.  The 
application  shall  be  concise  and 
describe  how  the  Indian  tribe  will  meet 
each  of  the  requirements  of  paragraph 
(a)  of  this  section.  The  application  shall 
include  the  following  information: 

(1)  A  showing  that  the  tribe  is 
recognized  by  the  Secretary  of  the 
Interior 

(2)  A  descriptive  statement 
demonstrating  that  the  tribal  governing 
body  is  currently  "carrying  out 
substantial  governmental  duties  and 
powers"  over  a  defined  area.  This 
statement  shall  include,  at  a  minimum: 

(i)  A  description  of  the  types  of 
governmental  functions  currently 
performed  by  the  tribal  governing  body, 
such  as,  but  not  limited  to,  the  exercise 
of  police  powers  affecting  (or  relating  to) 
the  health,  safety,  and  welfare  of  the 
affected  population;  taxation;  the 
exercise  of  the  power  of  eminent 
domain; 

(ii)  Copies  of  currently  effective  tribal 
laws,  such  as,  but  not  hmited  to,  tribal 
constitutions,  by-laws,  charters, 
executive  orders,  codes,  and/or 
resolutions  showing  the  specific  manner 
in  which  the  applicant  is  performing  the 
types  of  functions  set  forth  in  its 
descriptive  statement.  If  governance  is 
based  upon  tribal  custom,  this  fact 
should  be  described  in  detail; 

(3)  A  statement  of  jurisdiction  which 
includes,  at  a  minimum: 

(i)  A  description  of  the  functions  to  be 
exercised  by  the  Indian  tribe  in 
implementing  the  Sole  Source  Aquifer 
Demonstration  Program,  including 
specifically  the  means  by  which  control 
of  contaminant  sources  may  be 
addressed; 

(ii)  A  map  or  legal  description  of  the 
area  over  which  the  Indian  tribe  asserts 
regulatory  jurisdiction,  a  list  of  all 
documents  submitted  pursuant  to 
paragraph  (b)(2)(ii)  of  this  section  which 
supports  the  tribe's  asserted  jurisdiction, 
a  description  of  the  nature  or  subject 
matter  of  the  asserted  jurisdiction,  and  a 
description  of  the  proposed  critical 
aquifer  protection  area(s)  the  tribe 
proposes  to  regulate; 

(4)  A  narrative  statement  describing 
the  capability  of  the  Indian  tribe  to 
administer  a  Sole  Source  Aquifer 
Demonstration  Program.  The  statement 
shall  include: 

(i)  A  description  of  the  Indian  tribe's 
previous  management  experience 
including,  but  not  limited  to,  the 
management  of  contracts  authorized 
under  the  Indian  Self-Determination  Act 
(25  U.S.C.  450  et  seq.,  the  Indian  Mineral 
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Development  Act  (25  U.S.C.  2101  et 
seq.],  or  the  Indian  Sanitation  Facility 
Construction  Activity  Act  (42  U.S.C. 
2004a): 

(ii)  A  list  of  existing  environmental  or 
public  health  programs  administered  by 
the  tribal  governing  body  and  a  copy  of 
related  laws,  regulations,  and  policies; 

(iii)  A  description  of  the  tribe's 
accounting  and  procurement  systems; 

(iv)  A  description  of  the  existing,  or 
proposed,  administrative  entity  which 
will  assume  responsibility  for  the 
program,  including  a  description  of  the 
relationship  between  this  entity  and 
regulated  entities; 

(v)  A  discription  of  the  entities 
exercising  executive,  legislative  and 
judicial  functions  of  the  tribal 
government  necessary  to  carry  out  a 
Sole  Source  Aquifer  Demonstration 
Program; 

(vi)  A  description  of  the  technical  and 
administrative  abilities  of  the  staff  to 
administer  and  manage  an  effective  Sole 
Source  Aquifer  Demonstration  Program. 

(c)  Procedure  for  Processing  an  Indian 
tribe's  application  for  treatment  as  a 


State.  (1)  The  Administrator  shall 
process  an  application  for  treatment  of 
an  Indian  tribe  as  a  State  submitted 
pursuant  to  paragraph  (b)  of  this  section 
in  a  timely  manner.  The  Administrator 
shall  promptly  notify  the  applicant  of 
the  receipt  of  the  application. 

(2)  Within  30  days  after  receipt  of  the 
application  for  treatment  of  the  Indian 
tribe  as  a  State,  the  Administrator  shall 
notify  all  appropriate  governmental 
entities.  Notice  shall  include  information 
of  the  substance  and  bases  of  the  tribe's 
jurisdictional  assertion. 

(3)  Each  governmental  entity  so 
notified  by  the  Administrator  shall  have 
30  days  from  receipt  of  the  notice  to 
comment  upon  the  tribe's  assertion  of 
jurisdiction.  Comments  shall  be  limited 
to  the  Indian  tribe's  assertion  of 
jurisdiction. 

(4)  If  a  tribe's  asserted  jurisdiction  is 
subjected  to  a  competing  or  conflicting 
claim,  the  Administrator,  after 
consultation  with  the  Secretary  of  the 
Department  of  the  Interior,  or  his 
designee,  may  determine  the  validity  of 
any  challenge  to  the  tribe's  jurisdictional 


claim.  In  making  such  a  determination, 
the  Administrator  shall  take  into 
account  all  comments  submitted  to  EPA. 

(5)  If  the  Administrator  determines 
that  an  Indian  tribe  meets  the 
requirements  of  this  section,  the  tribe 
will  be  treated  as  a  State  for  the 
purposes  of  applying  for  approval  of  a 
Sole  Source  Aquifer  Demonstration 
Program  and  associated  funding. 

§  35.4020    Maximum  Federal  share. 

The  Administrator  may  increase  for 
an  Indian  tribe  the  50-percent  maximum 
Federal  share  applicable  to  States  based 
upon  application  and  demonstration  by 
the  tribe  that  it  does  not  have  adequate 
funds  (including  Federal  funds 
authorized  by  statute  to  be  used  as  a 
match)  or  in-kind  contributions  to  meet 
the  50-percent  requirement.  In  no  case 
shall  the  Federal  share  be  greater  than 
75  percent. 
[FR  Doc.  87-28103  Filed  12-*^7;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Reliabilitative  Services 

34  CFR  Part  333 


Technology,  Educational  Media,  and 
Materials  for  ttie  Handicapped 
Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
issue  regulations  implementing  Part  G  of 
the  Education  of  the  Handicapped  Act 
(EHA).  as  added  by  Pub.  L.  99-^57.  The 
proposed  regulations  govern  selection  of 
projects  and  centers  for  funding. 
DATES:  Comments  must  be  received  on 
or  before  January  8, 1988. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Linda  Glidewell, 
Department  of  Education,  Office  of 
Special  Education  and  Rehabilitative 
Services.  Office  of  Special  Education 
Programs,  Division  of  Innovation  and 
Development,  400  Maryland  Avenue 
SW.  (Switzer  Building,  Room  3094-M/S 
2313),  Washington.  DC  20202. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT 
Linda  Glidewell.  Telephone:  (202  732- 
1099. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  new  Part  G  is  to  advance 
the  use  of  new  technology,  media,  and 
materials  in  the  education  of  students 
with  handicaps  and  the  provision  of 
early  intervention  services  to  infants 
and  toddlers  with  handicaps.  In  creating 
a  new  Part  G,  Congress  expressed  the 
intent  that  the  projects  and  centers 
funded  under  that  part  should  be     I 
primarily  for  the  purpose  of  "enhancing 
research  and  development  advances 
and  efforts  being  undertaken  by  the 
public  or  private  sector,  and  to  provide 
necessry  linkages  to  make  more  efficient 
and  effective  the  flow  from  research  and 
development  to  application."  It  should 
be  noted  that  the  listing  of  entities  I 
eligible  to  participate  under  this      I 
program  includes  public  agencies  and 
private  nonprofit  and  for-profit 
organizations.  Because  of  the  private 
sector  emphasis  in  this  program,  it  is 
appropriate  to  make  it  clear  that  private 
entities  are  eligible.  Also,  unless  their 
eligibility  is  explicit  in  the  regulations, 
profit  making  enterprises  may  assume 
they  are  ineligible,  because  they  are  not 


generally  eligible  under  other  EHA 
programs.  These  regulations  specify 
selection  criteria  only  for  research, 
evaluation,  development,  and 
demonstration  projects.  If  other  types  of 
projects  are  funded,  the  Secretary  will 
specify  the  selection  criteria  to  be  used 
in  a  future  rulemaking  action.  Public 
Law  9»-457  repealed  EHA  section  653 
authorizing  Centers  on  Educational 
Media  and  Materials  for  the 
Handicapped,  and  the  proposed 
regulations  will  supersede  the  existing 
regulations  at  34  CFR  Part  333,  which 
implemented  section  653. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  CertificatioD 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

States  and  State  agencies  are  not 
defined  as  "small  entities"  in  the 
Regulatory  Flexibility  Act.  The  small 
entities  that  would  be  covered  by  these 
regulations  are  small  local  educational 
agencies,  institutions  of  higher 
education,  public  agencies  and  private 
nonprofit  or  for-profit  organizations 
receiving  Federal  financial  assistance 
under  this  program.  However,  the 
regulations  would  not  have  a  significant 
economic  impact  on  the  small  entities 
affected  because  the  regulations  would 
not  impose  excessive  regulatory  burdens 
or  require  unnecessary  Federal 
supervision.  The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

Paperwork  Reduction  Act  of  1980 

Sections  333.21  and  333.22  contain 
information  collection  requirements.  As 
required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  proposed  regulations  to 
The  Office  of  Management  and  Budget 
(OMB)  for  its  review.  Organizations  and 
individuals  desiring  to  submit  comments 
on  the  information  collection 
requirements  should  direct  them  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Room  3002,  New 
Executive  Office  Building,  Washington, 
DC.  20503;  Attention:  James  D.  Houser 


Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  wiU  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3522,  300  C  Street,  SW.,  (Switzer 
Building),  Washington.  DC.  between  the 
hours  of  8:30  a.m.  and  4:00  p.m..  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  and  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  34  CFR  Part  333 

Education,  Education  of  handicapped. 
Educational  facilities,  Government 
contracts. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.180;  Technology,  Educational 
Media,  and  Materials  for  the  Handicapped 
Program) 

Dated:  November  16. 1987. 
William  ].  Bennen. 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  revising  Part  333  to  read 
as  follows: 

PART  333— TECHNOLOGY. 
EDUCATIONAL  MEDIA,  AND 
MATERIALS  FOR  THE  HANDICAPPED 
PROGRAM 

Sut>part  A— General 

Sec. 

333.1  What  is  the  Technology,  Educational 
Media,  and  Materials  for  the 
Handicapped  Program? 

333.2  Who  is  eligible  for  an  award? 

333.3  What  activities  may  the  Secretary 
fund? 

333.4  What  priorities  may  the  Secretary 
establish? 

333.5  What  regulations  apply  to  this 
program? 

333.6  What  definitions  apply  to  this 
program? 

333.7-333.9    [Reserved] 


Subpart  B— (Reserved] 

Sut>part  C— How  Does  the  Secretary  Maice 
an  Award? 

333.20  How  does  the  Secretary  evaluate  an 
application? 

333.21  What  selection  criteria  does  the 
Secretary  use  to  evaluate  applications 
for  research  or  evaluation  activities? 

333.22  What  selection  criteria  does  the 
Secretary  use  to  evaluate  applications 
for  development  or  demonstration 
activities? 

333.23-333.29    [Reserved] 

Sultpart  D— Wliat  Conditions  Must  Be  Met 
After  an  Award? 

333.30    What  materials  must  be  submitted  by 

the  grantee? 
333.31-333.39    [Reserved] 

Sul>part  E— (Reserved] 

Authority:  20  U.S.C  1461-1462,  unless 
otherwise  noted. 

Subpart  A— General 

§333.1    What  is  Itie  Technology, 
Educational  Media,  and  Materials  for  the 
Handicapped  Program? 

The  purpose  of  this  progam  is  to 
support  projects  and  centers  for 
advancing  the  availability,  quality,  use. 
and  effectiveness  of  technology, 
educational  media,  and  materials  in  the 
education  of  children  and  youth  with 
handicaps  and  the  provision  of  early 
intervention  services  to  infants  and 
toddlers  with  handicaps. 

(Authority:  20  U.S.C  1461) 

S  333.2    Who  is  eiigil>le  for  an  award? 

The  Secretary  may  award  grants  or 
contracts,  or  enter  into  cooperative 
agreements  with,  institutions  of  high 
education.  State  and  local  educational 
agencies,  public  agencies,  and  private 
nonprofit  or  for-profit  organizations. 

(Authority:  20  U.S.C.  1461) 

S333J    What  acthflOee  may  the  Secretary 
fund? 

The  Secretary  may  fund  activities  that 
carry  out  the  purpose  of  the  program. 
These  activities  may  include,  but  are  not 
limited  to,  the  following: 

(a)  Conducting  research  or  evaluation 
on  the  need,  use,  design  featiues. 
implementation,  and  effectiveness  of 
technology,  educational  media,  and 
materials. 

(b)  Demonstrating  the  effectiveness 
and  the  efficient  implementation  and 
use  of  technology,  educational  media, 
and  materials. 

(c)  Designing  and  developing  new 
technology,  educational  media,  and 
materials. 

(d)  Adapting,  modifying,  and 
evaluating  existing  technology, 
educational  media,  and  materials. 


(e)  Assisting  the  public  and  private 
sectors  by  providing  advice  and 
information  to  promote  the 
development,  use,  distribution,  and 
marketing  of  technology,  educational 
media,  and  materials. 

(f)  Disseminating  information  through 
such  means  as  publications, 
telecommunications,  conferences,  or 
presentations  on  the  availability, 
quality,  use,  and  effectiveness  of 
technology,  educational  media,  and 
materials. 

(Authority:  20  U.S.C.  1461) 

S  333.4    What  priorities  may  the  Secretary 
estat>Ush? 

(a)  Each  year  the  Secretary  may  select 
as  a  priority  one  or  more  of  the  types  of 
activities  listed  in  S  333.3. 

(b)  The  Secretary  announces  these 
priorities  in  a  notice  published  in  the 
Federal  Register. 

(Authority:  20  U.S.C.  1461) 

S  333.5    What  regulations  apply  to  this 
program? 

(a)  The  following  regulations  apply  to 
grants  and  cooperative  agreements 
under  this  program: 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants).  Part  75 
(Direct  Grant  Programs).  Part  77 
(Definitions  that  Apply  to  Department 
Regulations),  and  Part  78  (Education 
Appeal  Board). 

(2)  The  regulations  in  this  Part  333. 

(b)  Any  contracts  awarded  under  this 
program  are  subject  to  the  Federal 
Acquisiton  Regulation  (FAR)  in  48  CFR 
Chapter  1  and  the  Department  of 
Education  Acquisition  Regulation 
(EDAR)  in  48  CFR  Chapter  34. 

(Authority:  20  U.S.C.  1461) 

9333.6    What  definitions  apply  to  this 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1:  Applicant, 
Application,  Award,  EDGAR.  Fiscal 
year.  Grant,  Grantee,  Local  educational 
agency.  Nonprofit,  Private,  Project, 
Project  period.  Public  Secretary,  State 
educational  agency. 

(Authority:  20  U.S.C.  1461) 

(b)  Definitions  in  34  CFR  Part  300.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  300.5,  300.13.  and 
300.14:  Handicapped  children.  Related 
services.  Special  education. 

(Authority:  20  U.S.C.  1401(a)(1),  (16).  (17), 
1461) 

(c)  Definitions  in  34  CFR  Part  303.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  303.10  and  303.13: 


Early  intervention  services.  Infants  and 
toddlers  with  handicaps. 

(Authority:  20  U.S.C.  1472(1)) 
S9  333.7-333.9  (Reserved) 
Subpart  B— [Reserved] 

Subpart  C— How  Does  the  Secretary 
Malce  an  Award? 

§  333^    How  does  ttie  Secretary  evaluate 
an  applieation? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§S  333.21  or  333.22,  as  applicable. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  20  U.S.C.  1461) 

§  333J1  What  selection  criteria  does  the 
Secretary  use  to  evaluate  applications  for 
research  or  evaluation  activities? 

The  Secretary  uses  the  following 
criteria  to  evaluate  applications  for 
research  and  evaluation  projects: 

(a)  Importance.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
proposed  project  addresses  national 
concerns  in  light  of  the  purposes  of  this 
part,  and  considers  the  significance  of 
the  problem  or  issue  to  be  addressed. 

(b)  Technical  soundness.  (30  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  approach 
is  technically  and  programmatically 
sound. 

(2)  The  Secretary  looks  for — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  Technical  soundness  of  the 
research  or  evaluation  plan,  including  if 
appropriate — 

(A)  The  design; 

(B)  The  proposed  sample; 

(C)  The  instrumentation;  and 

(D)  The  data  analysis. 

(c)  Plan  of  operation.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  looks  for — 

(i)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(ii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iii)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(iv)  How  the  applicant  will  ensure 
that  project  participants  who  are 
otherwise  eligible  to  participate  are 
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selected  without  regard  to  race,  color, 
national  origin,  or  gender. 

(d)  Quality  of  key  personnel.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  coQsiders — 

(i)  The  qualifications  of  the  project 
director 

(ii]  The  qualiflcations  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  id)(2)  (i)  and 
(ii)  of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin. 
gender,  age,  or  handicapping  condition. 

(3)  To  determine  personnel 
quaUHcations,  the  Secretary  considers 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project,  and  any 
other  qualifications  that  pertain  to  the 
quality  of  the  project. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  tfiat  ^ 
applicant  plans  to  devote  adequate 
resources  for  the  project. 

(2)  Hie  Secretary  considers  the  extent 
to  which — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate; 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adeqoate; 
and 

(iii)  The  applicant  demonstrates 
necessary  access  to  target  population 
necessary  to  conduct  the  research  or 
evaluation. 

(f)  Impact  (5  points)  The  Secretary 
reviews  each  application  to  determine — 

(1)  The  probable  impact  of  the 
proposed  project  in  educating  or 
providing  early  intervention  services  to 
infants,  toddlers,  children,  and  youth 
with  handicaps;  and 

(2)  The  coQthbutioo  that  the  project 
findings  or  produK^s  will  make  to  carrent 
knowledge  or  practice. 

(gj  Dissemination.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
findings  and  prodycts  will  be 
disseminated  to.  and  used  for  the  benefit 
of  appropriate  target  groups. 

(h)  Budget  and  cost-effectiveness.  (10 
points)  I 

(1)  The  Secretary  revietvs  eadi 
application  to  determine  if  the  project 
has  an  adequate  budget  and  is  cost 
effective. 


(2)  llie  Secretary  considers  the  extent 
to  which — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities:  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(Authority:  20  U.S.C.  U61) 

§333.22  What  aetocttoneritefta  does  the 
Secretary  use  to  evaluate  applicstk>ne4er 
developnfient  or  demonstration  activltiesr 

The  Secretary  uses  the  following 
criteria  to  evaluate  applications  for 
development  and  demonstration 
projects: 

(a)  Importance.  (20  points) 

(1)  Tlus  Secretary  reviews  eadi 
application  to  determine  the  extent  to 
which  the  proposed  project  addresses 
national  concerns  in  li^t  of  the 
purposes  of  this  part 

(2)  The  Secretary  considers — 

(i)  The  significance  of  the  problem  or 
issue  to  be  addressed; 

(ii)  The  potential  impact  of  the 
proposed  project  for  providing 
innovative  advancements  to  the 
problem  or  issue:  and 

(iii)  Previous  research  findings  related 
to  the  problem  or  issue. 

(b)  Technical  soundness.  (30  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  and 
technical  soundness  of  the  plan  of 
operation  for  the  project 

(2)  The  Secretaiy  iooks  for— 

(i)  High  quality  in  the  conceptual 
desi^  of  the  project; 

(ii)  A  clear  specification  of  the 
procedures  to  be  followed  in  carrying 
out  the  project;  and 

(iii)  The  extent  to  which  the  aiethods 
of  evaluation  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  can  be 
quantified. 

(c)  Plan  ofoperatJoa.  (IS  points) 

(1)  The  Secretary  reviews  each 
apphcation  to  determine  the  quahty  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  looks  for— 

(i)  An  effective  plan  of  manageeieat 
that  insures  proper  and  efficient 
administration  of  the  project; 

(ii)  The  way  the  applicant  plans  to  use 
its  resources  and  personnel  to  achieve' 
each  objective;  and 

(ill]  How  the  applicant  will  ensure 
that  project  participants  who  are 
otherwise  eligible  to  participate  are 
selected  without  regard  to  race,  color, 
national  origin,  gender,  age,  or 
handicapping  condition. 

(d)  Evaluation  pkm.  (5  points)  Hie 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  assuring  adequate  performance 
measurement  of  project  progress. 


(Cross  Reference:  34  CFK  TSLSOa  Evatuation 
by  the  grantee] 

(e)  Quality  of  key  personnel.  (10 
points] 

(1)  The  Secretary  reviews  each 
application  to  detemuoe  the 
qualificatioos  of  the  key  persoraiel  the 
applicant  plans  to  use  on  the  project 

(2)  The  Secretary  considers^ 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (e)(2j(i)  and  (ii) 
of  this  section  will  commit  to  Uie  project; 
and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project  and  any 
other  qualifications  that  pertain  to  the 
quality  of  the  project 

(f)  Adequacy  of  resources.  (5  points) 

(1)  Ilie  Secretary  reviews  ea^ 
application  to  determine  that  the 
applicant  plans  to  devote  adequate 
resources  to  the  project. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  facilities  that  the  appticant 
plans  to  use  are  adequate; 

(ii)  The  equipment  and  s«tpplies  that 
the  applicant  plans  to  use  are  adequate; 
and 

(iii)  The  applicant  demonstrates 
access  to  subjects  necessary  to  conduct 
the  proposed  project 

(g)  Marketing  and  dissemination.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  there  are 
adequate  provisions  for  marketing  or 
disseminating  results. 

(2)  The  Secretary  considers — 
(i)  The  provisions  for  marketing. 

replicating,  or  otherwise  chsseminating 
the  results  of  ^  project;  and 

(ii)  Proviraons  for  maldng  materials 
and  techniques  available  to  the 
populations  for  whom  the  project  would 
be  usefid. 

(h)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  revieivs  each 
applicatian  to  determine  if  the  project 
has  an  adequate  budget  and  is  cost 
effective. 

(2)  The  Secretary  considers  the  extent 
to  which — 
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(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 
(Authority:  20  U.S.C.  1461) 


§§333.23-333.29    [Reserved] 

Subpart  D— What  Conditions  Must  be 
Met  After  an  Award? 

§333.30    What  materials  must  be 
submitted  by  the  grsntee? 

The  Secretary  may  require  any 
grantee  engaged  in  the  development  of 
materials  to  submit  a  copy  of  those 
materials. 

(Authority:  20  U.S.C.  1461) 
§§333.31-333.39    [Reserved] 
Subpart  E— [Reserved] 

(FR  Doc.  87-28243  Filed  12-ft-87;  8:45  am) 
BILUNQ  CO0€  4000-01-M 
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DEPARTMENT  OF  EDUCATION 

Invitation  of  Applications  for  New 
Awards  for  Fiscal  Year  1988 


Title  of  Program:  Technology, 
Educational  Media,  and  Materials. 

CFDA  No.:  84.180. 

Purpose:  To  promote  the  educational 
advancement  of  persons  with  handicaps 
through  the  use  of  educational  media, 
materials,  and  technology. 

Applicable  Regulations:  (a)  When 
adopted  in  final  form,  the  Notice  of 
Proposed  Rulemaking  for  the 
Technology,  Educational  Media,  and 
Materials  for  the  Handicapped  Program 


(34  CFR  333]  published  in  this  issue  of 
the  Federal  Register,  (b)  the  Education 
Department  General  Administrative 
regulations,  34  CFR  Parts  74,  75,  77,  and 
78,  and  (c)  when  adopted  in  final  form, 
the  Annual  Funding  IV  orities  for  this 
program.  A  notice  of  proposed  annual 
funding  priorities  is  published  in  this 
issue  of  the  Federal  Register.  Applicants 
should  prepare  their  applications  based 
on  the  proposed  regulations  and  the 
proposed  priorities.  If  there  are 
substantive  changes  made  when  the 
fmal  regulations  or  final  annual  funding 
priorities  are  published,  applicants  will 
be  given  the  opportunity  to  amend  or 
resubmit  their  applications. 

Application  Notices  for  Fiscal  Year  1988 


For  Applications  or  Information 
Contact:  Linda  Glidewell,  U.S. 
Department  of  Education,  Office  of 
Special  Education  Programs,  Division  of 
Innovation  and  Development,  400 
Maryland  Avenue  SW.,  (Switzer 
Building,  Room  3094-M/S  2313J. 
Washington,  DC  20202. 

Telephone:  (202)  732-109a 

Program  Authority:  20  U.S.C.  1481. 

Supplementary  Information  and 
Requirements:  None. 

Dated:  December  4, 1987. 
Madeleine  Will. 

Assistant  Secretary,  Office  ofSpeaal 
Education  and  Rehabilitative  Services. 


Title  and  CFDA  Nuirber 

Deadline  lof 

of 

applications 

Available 
funds 

.    Estimated  range  of 
awards 

ClliiiillH* 
size  of 
awards 

EslhnaMd 
number  of 

■waida 

P?o|ecf 
period  m 
months 

02/19/88 
03/11/88 

$800,000 

600,000 

$75.00O-$1 10,080 
75.000-110.000 

$100,000 
100,000 

8 
6 

UploM 
Up  to  24. 

[PR  Doc.  87-28244  Filed  12-8-87;  8:45  am 
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Office  of  Special  Education  and 
Rehabilitative  Services 

Technology,  Educational  Media,  and 
Materials  for  ttie  Handicapped 
Program 

agency:  Department  of  Education. 

action:  Notice  of  Proposed  Annual 
Funding  Priorities. 


summary:  The  Secretary  proposes  to 
establish  annual  funding  priorities  for 
the  Technology,  Educational  Media,  and 
Materials  for  the  Handicapped  Program 
to  ensure  effective  use  of  program  funds 
and  to  direct  funds  to  areas  of  identified 
need  during  fiscal  year  1988. 

date:  Comments  must  be  received  on  or 
before  January  8, 1988. 


ADDRESS:  Comments  should  be 
addressed  to:  Linda  Glidewell,  Division 
of  Innovation  and  Development,  Office 
of  Special  Education  Programs, 
Department  of  Education,  400  Maryland 
Avenue,  SW.  (Switzer  Building,  Room 
3094— M/S  2313),  Washington,  DC 
20202. 

FOR  njRTHER  INFORMATION  CONTACT: 

Linda  Glidewell.  Telephone:  (202)  732- 
1099. 

SUPPLEMENTARY  INFORMATION:  Awards 
under  the  Technology.  Educational 
Media,  and  Materials  for  the 
Handicapped  Program  are  authorized 


under  Part  G  of  the  Education  of  the 
Handicapped  Act  which  was 
established  by  section  317  of  the 
Education  of  the  Handicapped  Act 
Amendments  of  1986.  The  purpose  of 
this  program  is  to  advance  the  use  of 
new  technology,  media,  and  materials  in 
the  education  of  students  with 
handicaps  and  the  provision  of  early 
intervention  services  to  infants  and 
toddlers  with  handicaps.  In  creating  a 
new  Part  G,  Congress  expressed  the 
intent  that  the  projects  and  centers 
funded  under  that  part  should  be 
primarily  for  the  piupose  of  enhancing 
research  and  development  advances 
and  efforts  being  undertaken  by  the 
public  or  private  sector,  and  to  provide 
necessary  linkages  to  make  more 
efficient  and  effective  the  flow  from 
research  and  development  to 
application. 

Proposed  Priorities 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(3),  and  subject  to  available 
funds,  the  Secretary  proposes  to  give  an 
absolute  preference  to  each  application 
submitted  in  response  to  one  of  the 
following  priorities.  An  absolute 
preference  is  one  under  which  the 
Secretary  selects  only  those  applications 
that  meet  the  described  priorities.  Each 
application  must  provide  satisfactory 
assurance  that  the  recipient  will  use 
fimds  made  available  to  conduct  one  of 
the  following  activities: 


Priority  1:  Research  on  Technology — 
Administration  and  Management 

This  priority  supports  research 
projects  that  examine  the  use  of 
technology  in  the  effective 
administration  and  management  of 
special  education.  The  purpose  of  this 
priority  is  to  determine  what  conditions 
exist  and  what  the  current  or  potential 
role  of  technology  is  in  effective 
decision-making,  coordination,  and 
planning  in  administration  and 
management. 

Over  the  past  six  years,  the  Office  of 
Special  Education  Programs  (OSEP)  has 
funded  many  technology  projects  in  the 
areas  of  research  and  development  of 
technology.  However,  the  majority  of  the 
work  has  focused  on  the  use  of 
technology  for  instruction.  Discussions 
with  persons  in  the  field  and  evaluation 
of  current  literature  indicate  a  need  to 
support  research  in  administrative 
areas.  Little  systematic  research  has 
been  done  on  the  role  technology  now 
plays  or  could  potentially  play  in 
effective  administration.  It  is  intended 
that  this  priority  examine  administrative 
issues. 

Possible  areas  of  exploration  might 
include  how  technology  and  technology- 
related  issues  affect:  (1)  District-wide 
and  school-based  decision-making  and 
planning;  (2)  coordination  between 
special  education  and  regular  education; 
(3)  data  collection  and  use;  or  (4) 
assessment  and  placement  patterns. 
Applications  submitted  under  this 
priority  must  provide  a  research  design 
that  clearly  builds  on  past  technology 


implementation  studies,  outlines  the 
background  or  reasons  for  the  research 
questions  chosen,  identifies  the  critical 
variables  in  the  study  area  chosen, 
clearly  describes  expected  outcomes 
and  how  the  success  of  these  outcomes 
will  be  measured,  describes  the 
procedures  for  analyzing  data  collected, 
and  outlines  a  variety  of  dissemination 
avenues  for  information  about 
successful  approaches  discovered. 

Priority  2:  Innovative  Cooperative 
Models  to  Expand  Technology  Benefits 

This  priority  supports  projects  that 
improve  cooperative  interagency 
activities  among  State  and  local 
educational  agencies,  public  health 
agencies,  and  other  relevant  agencies 
having  potential  to  provide  statewide  or 
interstate  access  to  and  use  of 
technology  to  meet  the  early 
intervention,  educational,  vocational, 
and  transitional  needs  of  individuals 
with  handicaps.  Technology,  if  available 
and  used  knowledgeably,  has  enormous 
potential  for  improving  the  educational 
opportunities  for  individuals  with 
handicaps.  Technology  may  also 
enhance  the  ability  of  the  target 
population  to  live  independently  and 


find  suitable  employment.  Due  to  the 
expense  involved  in  providing  access  to 
technology  or  delivering  technology- 
based  services  on  an  individual  basis  or 
to  a  small  group  of  people,  handicapped 
populations  have  not  benefited  from 
current  technology. 

In  recognition  of  this  problem,  this 
proposed  priority  would  support 
projects  that  provide  a  means  for 
demonstrating  and  stimulating  potential 
statewide  or  interstate  service  delivery 
models  which  encourage  a  broad 
planning  base  across  State  agencies. 
The  cooperative  model  to  be  developed 
by  these  projects  must  include  a 
statement  of  need  to  justify  the  focus 
and  potential  impact  of  the  project,  as 
well  as  describe  the  planning, 
implementation,  and  evaluation  process. 
By  creating  a  State  or  interstate 
planning  base  across  agencies,  it  is 
anticipated  that  individuals  with 
handicaps  will  have  greater  access  to 
current  technology  through:  (1)  Assistive 
devices  (i.e.,  augmentative 
communication,  mobility  scanners);  (2) 
peripheral  interface  devices  needed  to 
provide  access  to  commercially 
available  technologies  (i.e.,  voice 
synthesizers,  switches);  (3)  technology 


applications  for  improving  services  (i.e.. 
braille,  large-print  materials, 
telecommunications):  (4)  technology 
assessment  and  engineering  (i.e.,  custom 
fitting);  or  (5)  funding  for  the  purchase  of 
appropriate  technology.  Applications 
must  include  letters  of  intent  to 
participate  from  all  agencies  that  will  be 
involved. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities.  All 
comments  submitted  in  response  to 
these  priorities  will  be  available  for 
public  inspection,  during  and  after  the 
comment  period,  in  Room  3522,  Switzer 
Building,  330  C  Street.  SW.,  Washington. 
DC  20202  between  the  hours  of  8:30  a.m. 
and  4:00  p.m.,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

(20  U.S.C.  1461} 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.180;  Technology.  Educational  Media,  and 
Materials  for  the  Handicapped  Program) 

Dated:  November  16. 1987. 
William  |.  Bennett, 
Secretary  of  Education. 
(PR  Doc.  87-28245  Filed  12-8-87;  8:45  am) 
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Statement  To  Accompany  Proclamation  5748  and  Executive  Order  12616  ' 

The  following  Proclamation  and  Executive  Order  were  signed  by  the  President 
because  of  the  possibility  that  existed  on  November  24, 1987,  that  the  situation 
at  the  Federal  prison  in  Atlanta  would  deteriorate  further  and  that  the  use  of 
force  to  free  the  hoctages  would  be  necessary.  That  situation  never  arose,  and 
a  negotiated  settlement  was  reached.  Therefore,  the  use  of  units  and  members 
of  the  Armed  Forces  of  the  United  States  to  suppress  the  violence  described  in 
the  Proclamation  and  Executive  Order  was  never  required. 


■Editorial  note:  The  following  letter,  addressed  to  the  Director  of  the  Office  of  the  Federal 
Register,  accompanied  the  statement. 

Dear  Mr.  Byrne: 

Attached  is  a  statement  to  accompany  Proclamation  5748  and  Executive  Order  12616. 

The  document  is  forwarded  for  publication  in  the  Federal  Register. 

Sincerely, 

Ronald  Geisler 

Executive  Clerk 

THE  WHITE  HOUSE. 

Washington,  December  7,  1987. 
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Executive  Order  12616  of  November  24,  1987 

Providing  for  the  Restoration  of  Law  and  Order  in  the  State 
of  Georgia 


WHEREAS  I  have  today  issued  Proclamation  No.  5748  pursuant  in  part  to  the 
provisions  of  Chapter  15  of  Title  10  of  the  United  States  Code;  and 

WHEREAS  the  conditions  of  domestic  violence  and  disorder  described  therein 
continue,  and  the  persons  engaging  in  such  acts  of  violence  have  not  dis- 
persed; 

NOW,  THEREFORE,  by  virtue  of  the  authority  vested  in  me  as  President  of 
the  United  States  and  as  Commander  in  Chief  of  the  Armed  Forces  by  the 
Constitution  and  laws  of  the  United  States,  including  Chapter  15  of  Title  10  of 
the  United  States  Code,  and  Section  301  of  Title  3  of  the  United  States  Code,  it 
is  hereby  ordered  as  follows: 

Section  1.  Units  and  members  of  the  Armed  Forces  of  the  United  States  will  be 
used  to  suppress  the  violence  described  in  the  proclamation  and  to  restore  law 
and  order  in  the  vicinity  of  Atlanta,  Georgia. 

Sec  2.  The  Secretary  of  Defense  is  authorized  to  use  such  of  the  Armed  Forces 
as  may  be  necessary  to  carry  out  the  provisions  of  Section  1.  To  that  end.  he  is 
authorized  to  call  into  the  active  military  service  of  the  United  States  units  or 
members  of  the  National  Guard,  as  authorized  by  law,  to  serve  in  an  active 
duty  status  for  an  indefinite  period  and  imtil  relieved  by  appropriate  orders. 
Units  or  members  may  be  relieved  subject  to  recall  at  the  discretion  of  the 
Secretary  of  Defense. 

In  carrying  out  the  provisions  of  this  order,  the  Secretary  of  Defense  shall 
observe  such  law  enforcement  policies  as  the  Attorney  General  may  deter- 
mine. 

Sec.  3.  Until  such  time  as  the  Armed  Forces  shall  have  been  withdrawn 
pursuant  to  Section  4  of  this  order,  the  Attorney  General  is  further  authorized 
(1)  to  coordinate  the  activities  of  all  Federal  agencies  assisting  in  the  suppres- 
sion of  violence  and  in  the  administration  of  justice  in  the  vicinity  of  Atlanta, 
Georgia  and  (2)  to  coordinate  the  activities  of  all  such  agencies  with  those  of 
state  and  local  agencies  similarly  engaged. 

Sec.  4.  The  Secretary  of  Defense  is  authorized  to  determine  when  Federal 
military  forces  shall  be  withdrawn  from  the  disturbance  area.  Such  determina- 
tions shall  be  made  in  the  light  of  the  Attorney  General's  recommendations  as 
to  the  ability  of  civil  authorities  to  resume  full  responsibility  for  the  mainte- 
nance of  law  and  order  in  the  affected  area. 


THE  WHTTE  HOUSE. 
November  24,  1987. 


a 
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Presidential  Docufnents 


Proclamation  5748  of  November  24,  1987 
Law  and  Order  in  the  State  of  Georgia 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

I  have  been  informed  that  certain  persons,  in  unlawful  combination  and 
conspiracy,  have  engaged  in  the  violent  criminal  seizure  and  detention  of 
persons  and  property  in  the  vicinity  of  Atlanta,  Georgia.  Their  actions  have 
made  it  impracticable  to  enforce  certain  laws  of  the  United  States  there  by  the 
ordinary  course  of  judicial  proceedings. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  including  Chapter  15  of  Title  10  of  the  United  States 
Code,  do  command  all  persons  engaged  in  such  acts  of  violence  to  cease  and 
desist  therefrom  and  to  disperse  and  retire  peaceably  to  their  abodes  forth- 
with. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  24th  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
the  independence  of  the  United  States  of  America  the  two  hundred  and 
twelfth. 
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Presidential  Documents 


Proclamation  5749  of  November  30,  1987 
National  Home  Health  Care  Week,  1987 


By  the  President  of  the  United  States  of  America 


(FR  Doc.  87-28475 
Filed  12-d-«7:  12:10  pm] 
Biliing  code  3195-01-M 


A  Proclamation 

The  comfort  of  familiar  surroundings  and  the  loving  care  and  attention  of 
family  members  often  give  an  important  measure  of  relief  to  patients  recover- 
ing from  illness  or  injury,  including  those  on  early  release  from  hospitals  or 
nursing  homes.  Many  Americans  who  understand  this  and  who  decide  to  care 

I:     j^'°^®^  °"®*  ®*  ^°™^  ^^^'^  welcome  assistance  in  occasional  services 
offered  by  home  health  care  providers. 

A  variety  of  groups  make  such  care  available.  Thousands  of  home  health 
agencies— large  and  small,  urban  and  rural,  public  and  private,  hospital-based 
and  mdependent— provide  nursing  services;  physical,  speech,  and  occupation- 
al therapy;  social  services;  and  home  health  aide  services.  The  dedication  of 
these  organizations  and  their  thousands  of  employees  and  volunteers  has 
eased  the  path  to  recovery  for  countless  Americans. 

TTie  high-quahty  services  of  home  health  care  providers  give  aged  and  dis- 
abled citizens  an  exceptional  opportunity  to  take  advantage  of  this  Medicare- 
covered  benefit  and  recuperate  in  their  own  homes,  where  they  can  most 
effectively  draw  upon  the  constant  support  and  concern  of  their  famiUes.  That 
strengthens  family  life  and  individual  independence  alike,  and  is  good  reason 
for  all  of  us  to  celebrate  National  Home  Health  Care  Week  and  to  thank  and 
salute  the  men  and  women  who  supply  home  health  care. 

The  Congress,  by  Senate  Joint  Resolution  98,  has  designated  the  week  begin- 
ning November  29, 1987,  as  "National  Home  Health  Care  Week"  and  author- 
ized and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
week. 

NOW.  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  November  29,  1987,  as 
National  Home  Health  Care  Week,  and  I  call  upon  government  officials, 
interested  organizations  and  associations,  and  all  Americans  to  observe  this 
week  with  appropriate  programs,  ceremonies,  and  activities  to  acquaint  them- 
selves with  home  health  care  and  to  support  these  vital  services  to  elderly  and 
disabled  people. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  30th  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twelfth. 
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(FK  Doc.  87-28476 
Filed  12-S-87;  12:11  pmj 
Billing  code  3195^n-M 


Presidential  Documents 


Proclamation  5750  of  December  5,  1987 
Wright  Brothers  Day,  1987 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

SHi^^n  ^^VV^.:  °" .**  ^^^""^^^  °f  '^"y  "«^*''  North  Carolina.  Wilbur 
and  OrviUe  Wnght  ushered  in  the  age  of  modem  aviation  with  an  accomplish- 
ment unprecedented  in  history-a  manned  flight  in  a  powered,  winged  air- 
craft. Aviation  has  progressed  much  since  that  all-important  first  step;  man 
has  not  only  spanned  the  globe  with  air  travel  but  has  also  reached  into  space, 
and  Amencans  have  set  foot  on  the  moon. 

This  year  more  than  450  miUion  American  passengers  will  use  aircraft,  the 
worlds  fastest  and  safest  transportation.  In  the  84  years  since  the  Wright 
Brothers  first  flight.  American  aviaUon,  in  cooperation  with  the  Federal 
government,  has  continued  to  improve  the  safety  and  the  efficiency  of  air 
travel.  Thanks  to  both  industry  and  the  Federal  Aviation  Administration,  this 
effort  goes  on  today. 

On  Wright  Brothers  Day  we  recall  and  revere  not  only  the  ability  and  the 
inventiveness  of  Wilbur  and  OrviUe  Wright  but  also  the  unshakable  convic- 
tion that  led  them  into  the  skies  and  into  history's  pantheon  of  explorers, 
discoverers,  and  benefactors  of  mankind. 

The  Congress,  by  a  joint  resolution  approved  December  17, 1963  [77  Stat  402- 
U.S.C.  IM),  has  designated  the  seventeenth  day  of  December  of  each  year 
as  Wnght  Brothers  Day  and  requested  the  President  to  issue  annually  a 
proclamation  inviting  the  people  of  the  United  States  to  observe  that  day  with 
appropriate  ceremonies  and  activities. 

NOW,  TraKEFORE.  I,  RONALD  REAGAN.  President  of  the  United  States  of 
Amenca,  do  hereby  proclaim  December  17. 1987.  as  Wright  Brothers  Day.  and 
I  caU  upon  the  people  of  the  United  States  to  observe  this  day  with  appropri- 
ate ceremonies  and  activities,  both  to  recall  the  achievements  of  the  Wright 
Brothers  and  to  stimulate  aviation  in  this  country  and  throughout  Uie  world. 

m  WITOESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifth  day  of 
December,  m  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twelfth. 
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Proclamation  5751  of  December  7,  1987 

National  Pearl  Harbor  Remembrance  Day,  1987 


mS] 


[FR  Doc.  87-28477 
Filed  12-8-87;  12:12  pmj 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

On  December  7.  Americans  everywhere  commemorate  the  46th  anniversary  of 
the  morning  m  1941  when  our  Armed  Forces  at  Pearl  Harbor.  Hawaii,  were 
subjected  to  a  surprise  aerial  strike  by  the  Imperial  Japanese  Navy.  That 
attack  killed  2.403  Americans  and  wounded  1.178  others— and  caused  our 
Nation  to  enter  World  War  II. 

America  was  unprepared  for  war.  but  we  quickly  resolved  to  do  what  must  be 
done  in  defense  of  our  country.  Knowing  that  in  war  there  can  be  no  substitute 
lor  victory,  tiie  American  people  summoned  a  great  national  effort  in  military 
strength  and  industrial  activity.  The  sacrifices  of  our  military  personnel  at 
Pearl  Harbor  became  the  prelude  to  those  our  brave  fighting  forces  were  to 
endure  around  the  globe  for  the  next  three  and  one-half  years.  When  the 
terrible  conflict  ceased  and  the  peace  was  won.  America's  freedom  remained 
intact  and  we  had  taken  on  a  crucial  role  as  the  leader  of  the  world's 
democracies  and  bulwark  of  international  peace. 

On  December  7,  America  remembers  much  and  resolves  much.  We  remember 
Pearl  Harbor's  dead  and  wounded  and  its  courageous  survivors  who  fought 
that  day  and  many  other  days  as  well.  We  remember  too  one  of  history's 
clearest  lessons,  that  weakness  and  unpreparedness  do  not  build  peace  but 
myite  aggression.  We  remember  that  our  freedom,  purchased  at  so  dear  a 
price,  can  be  taken  from  us.  And  we  resolve  that  that  shall  never  be.  We 
resolve  that  our  strength,  our  vigilance,  and  our  devotion  will  forever  keep 
America  the  land  of  the  free  and  the  home  of  the  brave.  We  resolve  that  we 
will  keep  faith  with  those  we  have  loved  and  lost.  And  we  resolve  that 
always,  we  will  remember  Pearl  Harbor. 

The  Congress,  by  Senate  Joint  Resolution  105,  has  designated  December  7 
1987,  as  "National  Pearl  Harbor  Remembrance  Day"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  December  7,  1987,  as  National  Pearl  Harbor 
Remembrance  Day.  and  I  call  upon  the  people  of  the  United  States  to  observe 
this  solemn  occasion  with  appropriate  ceremonies  and  activities  and  to  pledge 
eternal  vigilance  and  strong  resolve  to  defend  our  Nation  and  its  allies  from 
all  future  aggression. 

IN  WipjESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day  of 
December,  m  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twelfth. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  907  and  908 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California;  Valencia 
Oranges  Grown  in  Arizona  and 
Designated  Part  of  California;  Revision 
of  Administrative  Rules  and 
Regulations 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 


summary:  This  final  rule  amends 
procedures  for  issuing  interest  and  late 
payment  charges  on  handlers'  overdue 
assessments,  which  are  contained  in  the 
administrative  rules  and  regulations  of 
the  California-Arizona  navel  and 
Valencia  orange  marketing  orders.  This 
action  was  recommended  by  the  Navel 
and  Valencia  Orange  Administrative 
Committees  (NOAC/VOAC)  to  provide 
a  more  efficient  and  timely  method  of 
assessment  collection. 
EFFECTIVE  DATE:  January  11, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Schlatter,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA.  Room  2522,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  447- 
5120. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  Nos. 
907  and  908  (7  CFR  Parts  907  and  908), 
as  amended,  regulating  the  handling  of 
navel  and  Valencia  oranges, 
respectively,  grown  in  Arizona  and 
designated  part  of  California.  These 
orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  [7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  Act.  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 


Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  123  handlers 
of  navel  oranges  and  115  handlers  of 
Valencia  oranges  subject  to  regulation 
under  the  navel  and  Valencia  orange 
marketing  orders,  and  approximately 
4,065  producers  of  navel  oranges  and 
3,500  producers  of  Valencia  oranges  in 
their  respective  production  areas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  average  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$100,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  California-Arizona 
navel  and  Valencia  orange  growers  and 
handlers  may  be  classified  as  small 
entities. 

This  action  is  based  upon  the 
recommendations  and  information 
submitted  by  the  NOAC/VOAC  and 
upon  other  available  information. 
Interest  and  late  payment  charges  have 
been  authorized  under  the  marketing 
orders  since  January  1985.  The  NOAC/ 
VOAC  recommended  certain 
amendments  to  the  respective  rules  and 
regulations  issued  under  the  marketing 
orders,  which  change  the  date  when 
interest  accrues  and  late  payment 
charges  apply  to  outstanding  handler 
assessment  accounts.  The  change  for 
both  programs  is  designed  to  encourage 
handlers  to  pay  overdue  assessments 
promptly.  There  is  no  change  in  the 
current  rate  of  interest  charged  to 
overdue  assessments  or  to  the  one-time 
late  payment  charge. 
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Sections  907.41  and  908.41  of  the 
respective  orders  authorize  the 
collection  of  interest  and  late  payment 
charges  from  handlers  on  overdue 
assessments.  Sections  907.106  and 
908.106,  which  contain  provisions  for  an 
interest  charge  and  a  late  payment 
charge  on  late  assessments,  were  added 
to  the  administrative  rules  and 
regulations  of  the  respective  orders  on 
May  5. 1986  [51  FR  11421]. 

The  rules  currently  provide  that  an 
interest  charge  of  1 V^  percent  per  month 
be  levied  on  any  assessment  not 
received  within  30  days  of  the  date  such 
assessment  was  invoiced  to  the  handler. 
Also  provided  for  is  a  one-time  late 
payment  charge  of  5  percent  which  may 
be  charged  on  any  unpaid  assessments, 
plus  accrued  interest,  not  received  at  the 
NOAC/VOAC's  office  within  60  days  of 
the  date  such  assessment  was  first 
invoiced  to  the  handler. 

The  amendments  to  §§  907.106  and 
908.106  change  the  date  when  interest 
accrues  and  late  payment  charges  apply 
to  outstanding  handler  assessment 
accounts.  The  amendments  will  apply 
interest  charges  at  the  end  of  the  month 
the  assessment  is  due  and  a  late 
payment  charge  at  the  end  of  the 
following  month,  if  an  assessment  is 
first  invoiced  to  handlers  prior  to  and 
including  the  15th  of  the  month.  If  a 
handler  is  first  invoiced  after  the  15th  of 
the  month,  interest  will  be  charged  if  the 
assessment  is  not  paid  at  the  NOAC/ 
VOAC's  office  before  the  end  of  the 
following  month  and  the  late  payment 
charge  will  apply  the  month  after  that. 

Notice  of  this  action  was  published  in 
the  Federal  Register  [52  FR  30168]  on 
August  13, 1987.  Written  comments  were 
invited  from  interested  persons  until 
September  14. 1987.  Two  comments 
were  received  from  handlers.  Both 
commenters  objected  to  the  proposed 
changes,  stating  that  no  problem  with 
the  current  system  had  been  identified 
and  that  the  proposed  system  would 
provide  opportunity  for  abuse  by 
NOAC/VOAC  management  in  choosing 
billing  dates  for  "preferred"  or 
"favored"  handlers  over  "unfavored" 
handlers.  The  commenters  stated  that 
unfavored  handlers  could  be  billed  on 
the  15th  of  a  month  and  favored 
handlers  billed  on  the  16th.  thus 
providing  favored  handlers  with  an 
additional  30  days  in  whcih  to  pay  their 
assessments,  interest  free.  Commenters 
also  stated  that  the  new  procedure  could 
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require  handlers  to  pay  assessments  in 
as  little  as  10  days  from  receipt  of 
invoice  which  could  disadvantage 
smaller  handlers.  One  commenter  also 
stated  that  the  proposed  rulemaking 
failed  to  specify  or  identify  information 
explaining  the  need  for  the  proposed 
changes. 

The  notice  and  this  final  rule  clearly 
indicate  that  this  action  is  a  minor 
adjustment  in  billing  practices,  designed 
to  correct  problems  experienced  by  the 
NOAC/VOAC  which  have  resulted  in 
complicated  recordkeeping  and  handler 
assessment  billing  procedures.  The 
comments  that  the  new  procedures 
would  result  in  abuse  by  NOAC/VOAC 
management  are  without  merit.  In 
accordance  with  the  NOAC/VOAC's 
current  practice,  all  handlers  are  billed 
on  the  same  date  each  month  by  the 
NOAC/VOACs  computerized  billing 
system.  Also,  each  committee  is  audited 
each  year  and  unacceptable  biUing 
practices  would  be  revealed  therein  Or 
by  other  routine  U.S.  Department  of 
Agriculture  oversight  activities. 

The  amount  of  time  handlers  will  have 
to  pay  their  assessments  from  the  date 
they  receive  their  invoice  may  be 
shortened  somewhat,  but  generally  by 
no  more  than  one  week  since  invoices 
are  usually  sent  out  shortly  after  the 
first  day  of  the  month.  In  addition, 
handlers  are  aware  of  the  estabUshed 
assessment  rate  and  their  assessable 
shipments  each  month.  The  NOAC/ 
VOAC  computes  the  monthly 
assessment  from  forms  submitted  by  the 
handler.  Thus,  the  assessment  amount 
owed  by  the  handler  is  known  to  the 
handler  prior  to  receipt  of  the  invoice. 
Handlers  of  all  sizes  pay  a  uniform 
assessment  rate  based  on  their  monthly 
shipment  levels.  Thus,  smaller  handlers 
will  not  be  disadvantaged. 

This  action  provides  a  more  timely 
and  efficient  method  of  assessment 
collection  for  the  NOAC/VOAC  while 
encouraging  those  handlers,  who  may 
have  in  the  past  or  may  in  the  future  not 
pay  assessments  in  a  timely  manner,  to 
do  so.  The  basis  for  the  changes  to  the 
regulations  were  discussed  in  the 
proposed  rulemaking  and  in  this  final 
rule. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has         | 
determined  that  issuance  of  this  finft! 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
comments  received,  and  other  available 
information,  it  is  found  that  the 
amendment  of  §5  907.106  and  908.106,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 
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List  of  Subjects  in  7  CFR  Parts  907  and 
908 

Marketing  agreements  and  orders. 
California,  Arizona,  Oranges,  Navel, 
Valencia. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  907  and  908  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  907  and  908  continues  to  read  as     • 
follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CAUFORNIA 

2.  Section  907.106  is  revised  to  read  as 
follows: 

Subpart— Rules  and  Regulations 

§  907.106    Interest  and  late  payment 
charges. 

(a)  There  shall  be  an  interest  charge  of 
1 V2  percent  per  month  on  any 
assessment  not  received  at  the 
committee's  office  before  the  end  of  the 
month  in  which  such  assessment  was 
first  invoiced  to  the  handler:  Provided 
That  if  an  assessment  is  first  invoiced 
later  than  the  15th  of  the  month,  no 
interest  shall  be  charged  if  such 
assessment  is  paid  at  the  committee's 
office  before  the  end  of  the  month 
following  the  month  in  which  the 
assessment  was  first  invoiced  to  the 
handler. 

(b)  In  addition  to  the  interest  charge 
specified  in  paragraph  (a)  above,  there 
shall  be  a  late  payment  charge  of  5 
percent  on  any  assessment  plus  accrued 
interest  not  received  at  the  committee's 
office  by  the  end  of  the  month  following 
the  month  in  which  the  assessment  was 
first  invoiced  to  the  handler:  Provided, 
That  if  an  assessment  is  first  invoiced 
later  than  the  15th  of  the  month,  there 
will  be  no  late  payment  charge  if  the 
assessment  and  accrued  interest  are 
paid  at  the  committee's  office  before  the 
end  of  the  second  month  following  the 
month  in  which  the  assessment  was  first 
invoiced  to  the  handler. 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

3.  Section  908.106  is  revised  to  read  as 
follows: 

Subpart— Rules  and  Regulations 

§  906. 106    interest  and  late  payment 
ctiarges. 

(a)  There  shall  be  an  interest  charge  of 
1 V2  percent  per  month  on  any 
assessment  not  received  at  the 


committee's  office  before  the  end  of  the 
month  not  received  at  the  committee's 
office  before  the  end  of  the  month  in 
which  such  assessment  was  first 
invoiced  to  the  handler:  Provided,  That 
if  an  assessment  is  first  invoiced  later 
than  the  15th  of  the  month,  no  interest 
shall  be  charged  if  such  assessment  is 
paid  at  the  committee's  office  before  the 
end  of  the  month  following  the  month  in 
which  the  assessment  was  first  invoiced 
to  the  handler. 

(b)  In  addition  to  the  interest  charge 
specified  in  paragraph  (a)  above,  there 
shall  be  a  late  payment  charge  of  5 
percent  on  any  assessment  plus  accrued 
interest  not  received  at  the  committee's 
office  by  the  end  of  the  month  following 
the  month  in  which  the  assessment  was 
first  invoiced  to  the  handler:  Provided, 
That  if  an  assessment  is  first  invoiced 
later  than  the  15th  of  the  month,  there 
will  be  no  late  payment  charge  if  the 
assessment  and  accrued  interest  are 
paid  at  the  committee's  office  before  the 
end  of  the  second  month  following  the 
month  in  which  the  assessment  was  first 
invoiced  to  the  handler. 

Dated:  December  3, 1987. 
Robert  C.  Keeney. 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  87-28247  Filed  12-9-87;  8:45  am] 
BILLING  CODE  341»-(»-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  316a 

[INS  Number  1057-67) 

Residence,  Physical  Presence  and 
Absence;  Recognized  American 
Institutes 

agency:  Immigration  and  Naturalization 

Service.  Justice. 

action:  Final  rule^ 

summary:  This  rule  adds  African 
Medical  and  Research  Foundation 
(AMREF-USA)  to  the  list  of  recognized 
American  institutes  conducting  research 
abroad.  This  rule  will  allow  employees 
of  African  Medical  and  Research 
Foundation  (AMREF-USA)  who  are 
active  in  scientific  research  on  behalf  of 
the  institute  to  be  eligible  for 
constructive  residence. 
EFFECTIVE  DATE:  December  10, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Jaroneski.  Jr..  Senior 
Immigration  Examiner.  Immigration  and 
Naturalization  Service.  425 1  Street  NW., 


Washington.  DC  20536.  Telephone:  (202) 
633-5014. 

SUPPLEMENTARY  INFORMATION:  Section 
316(b)  of  the  Immigration  and 
Nationality  Act.  as  amended.  8  U.S.C. 
1427(b)  allows  for  certain  absences 
abroad  by  lawful  permanent  residents  of 
the  United  States  to  preserve  residence 
and  be  counted  towards  tlie  residence 
requirements  for  naturalization.  8  CFR 
316a.2  lists  American  institutions  of 
research  that  have  been  recognized  by 
the  Attorney  General  to  qualify  for  the 
constructive  resident  benefit.  Absences 
abroad  in  the  employment  of  these 
institutions  will  be  counted  as 
constructive  residence  in  establishing 
the  residence  for  naturalization, 
provided  all  conditions  of  8  U.S.C. 
1427(b)  which  lists  the  requirements  for 
naturalization,  are  satisfied. 

The  addition  of  Afiican  Medical  and 
Research  Foundation  (AMREF-USA)  to 
the  list  of  institutions  conducting 
research  abroad  will  enable  alien 
employees  and  alien  spouses  of  United 
States  citizen  employees  of  African 
Medical  and  Research  Foundation 
(AMREF-USA)  to  be  deemed  eligible  for 
the  benefits  of  sections  316(b)  and 
319(b).  if  regularly  station  abroad  in  the 
conduct  of  research. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  amends 
an  existing  listing.  In  accordance  with  5 
U.S.C.  605(b),  the  Commissioner  of 
Immigration  and  Naturalization  certifies 
that  this  rule  will  not  impact  on  a 
substantial  number  of  small  entities. 
This  order  constitutes  a  notice  to  the 
public  under  5  U.S.C.  552  and  is  not  a 
rule  within  the  definition  of  section 
(l)(b)  of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  316a 

Citizenship  and  naturalization. 
Immigration  and  Nationality  Act, 
Residence. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  316a— RESIDENCE,  PHYSICAL 
PRESENCE  AND  ABSENCE 

1.  The  authority  for  8  CFR  Part  316a  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103  and  1427. 1428. 
1443. 

§316a.2    [Amended] 

2.  In  §  316a.2,  American  institutions  of 
research,  the  listing  of  organizations  is 
amended  by  adding  in  alphabetical 
sequence  "African  Medical  and 
Research  Foundation  (AMREF-USA)". 


Dated:  December  7, 1987. 
Richard  E.  Norton, 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 
(FR  Doc.  87-28344  Filed  12-9-87;  8:45  am) 

BILUNG  CODE  4410-10-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  83-ASW-34;  Amdt  39-5773] 

Airworthiness  Directives;  Boeing 
Helicopter  Co.  (Boeing  Vertol)  Model 
234  Series  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthinesss  directive  (AI3) 
applicable  to  Boeing  Helicopter 
Company  Model  234  series  helicopters 
which  supersedes  a  previous  AD.  The 
new  AD  requires  the  removal  from 
further  service  of  two  designs  of  the  aft 
landing  gear  spindle  and  establishes  a 
retirement  time  for  two  additional, 
improved  design  spindles.  The  AD  is 
needed  to  prevent  failure  of  an  aft 
landing  gear  spindle  which  may  result  in 
a  hazardous  landing. 
effective  date:  December  15. 1987. 

The  incorporation  by  reference  of 
certain  pubfications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
15. 1987. 

Compliance:  Compliance  required 
within  the  next  25  hours'  time  in  service 
after  the  effective  date  of  this  AD. 
unless  already  accomphshed. 
ADDRESSES:  Tlie  applicable  service 
information  may  be  obtained  from 
Boeing  Helicopter  Company,  Boeing 
Center.  P.O.  Box  16858.  Philadelphia, 
Pennsylvania  19142.  A  copy  of  the 
documents  is  contained  in  the  Rules 
Docket,  Office  of  the  Regional  Counsel. 
FAA.  Southwest  Region.  4400  Blue 
Mound  Road.  Fort  Worth.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Chrastil.  ANE-172,  New  York 
Aircraft  Certification  Office,  Federal 
Aviation  Administration,  181  South 
Franklin  Avenue.  Room  202.  Valley 
Stream.  New  York  11581.  telephone 
number  (516)  791-6221. 
SUPPLEMENTARY  INFORMATION:  AD  83- 
17-02.  Amdt.  39-4708  (48  FR  37924; 
August  22, 1983).  was  issued  due  to 
reports  of  fatigue  cracking  of  five  aft 
landing  gear  spindles  and  a  complete 
separation  of  one  spindle/landing  gear 
assembly  from  a  Boeing  Vertol  Model 


234  helicopter.  AD  83-17-02  currently 
requires  initial  and  repetitive 
inspections  of  the  spindles  at  200-hour 
intervals.  Spindles  found  cracked  must 
be  removed  from  service  prior  to  further 
flight.  AD  83-17-02  applies  to  Part 
Number  (P/N)  114L2322,  and  no  specific 
spindle  is  identified  since  only  one 
design,  -5,  existed  when  the  AD  was 
issued.  Subsequently,  -8,  -9,  and  -11 
product  improvement  spindle  designs 
were  developed  and  approved.  The  -8 
design  was  never  manufactured,  but  it 
had  an  increased  radius  to  reduce  stress 
levels  in  a  critical  load  area.  The  -11 
spindle  was  a  further  product 
improvement  with  an  increase  in  a 
radius  over  the  -8  spindle. 

Subsequently,  the— 11  spindle  is 
reported  to  have  failed  in  service  below 
its  mandatory  retirement  life,  and  a  new 
retirement  time  of  1.200  hours  was 
established  because  of  this  failure. 
Subsequently,  a  -9  spindle  was  designed 
with  the  above-mentioned 
improvements  but  with  a  much  smaller 
inner  diameter;  i.e.,  increased  wall 
thickness.  Concurrently,  a  new  ground 
loads  strain  survey  was  conducted 
which  showed  higher  than  expected 
stresses,  but  well  within  the  improved  - 
9  spindle  strength  capability.  All  the  -5, 
-8,  and  -11  spindles  presently  are  out  of 
civil  service,  but  the  -11  spindles  are 
used  on  the  military  counterpart  Model 
CH47  series  helicopters  and  may  be 
used  on  the  Model  234. 

Therefore,  the  FAA  is  superseding  AD 
83-17-02.  Amdt.  39-470a  with  a  new  AD 
that  requires  -5  and  -8  spindles  to  be 
removed  from  service  within  25  hours' 
time  in  service  on  Boeing  Helicopter 
Model  234  series  helicopters.  Further, 
the  new  AD  requires  a  retirement  time 
of  1.200  hours'  time  in  service  for  the  -11 
spindle  and  a  retirement  time  of  3,500 
hours  for  the  -9  spindle.  The  1.200-hour 
retirement  time  is  based  on  a 
conservative  calculation  of  ground  taxi- 
to-flight  time  ratio.  For  the  improved  -9 
spindle,  the  retirement  time  of  3,500 
hours  is  based  on  the  latest  ground 
loads  survey.  Failure  of  an  aft  landing 
gear  spindle  may  result  in  a  hazardous 
landing. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  mejor  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
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respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
inolve  a  significant/major  regulation,  a 
flnal  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  emd 
placed  in  the  regulatory  docket 
[otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT"! 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety,  and  Incorporation  by 
reference. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  §  39.13  of 
Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1963):  and  14  CFR  11.89. 

$39.13    [Amended] 

2.  By  adding  the  following  new  'AD: 

Boeiiig  Helicopter  Company  (Boeing  Vertol): 

Applies  to  Boeing  Helicopter  Model  234 
series  helicopters  certificated  in  any 
category. 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  possible  hazards  in  landing 
associated  with  a  cracked  aft  landing  gear 
spindle  P/N  114L.2322-5.  -8.  -9,  or  -llj 
accomplish  the  following:  ' 

(a)  Within  the  next  25  hours'  time  in  service 
after  the  effective  date  of  this  AD  or  before 
the  accumulation  of  1,200  hours'  time  in 
service,  whichever  comes  later,  remove  from 
service  aft  landing  gear  spindles  P/N's 
114L2322-5  and  -8  and  replace  with  spindle 
P/N  1141.2322  -9  or  -11.  Removal  and 
installation  shall  be  accomplished  in 
Accordance  with  Boeing  Vertol  Service 
Bulletin  No.  234-32-1009,  dated  February  23, 
1967. 

(b)  Remove  fi'om  service  spindle  P/N 
11402322-11  prior  to  the  accumulation  of  1,200 
hours'  time  in  service  and  spindle  P/N 
114L2322-9  prior  to  the  accumulation  of  3,500 
hours'  time  in  service. 

(c)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager,  New 
York  Aircraft  Certification  Office.  FAA,  New 


England  Region,  may  adjust  the  compliance 
times  specified  in  this  AD. 

The  removal  or  installation  of  spindles 
shall  be  done  in  accordance  with  Boeing 
Vertol  Service  Bulletin  No.  234-32-1009, 
dated  February  23, 1987.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  Boeing  Helicopter 
Company,  Boeing  Center,  P.O.  Box  16858, 
Philadelphia.  Pennsylvania  19141.  These 
documents  may  be  examined  at  the  Office  of 
the  Regional  Counsel,  FAA,  Southwest 
Region,  440  Blue  Mound  Road,  Fort  Worth, 
Texas,  or  the  Office  of  the  Federal  Register, 
1100  L  Street,  NW.,  Room  8401,  Washington, 
DC. 

This  amendment  supersedes  AD  83- 
17-02.  Amendment  3a-4708. 

This  amendment  becomes  effective 
December  15, 1987. 

Issued  in  Fort  Worth,  Texas,  on  October  30, 
1987. 
Don  P.  Watson, 

Acting  Director.  Southwest  Region. 

[FR  Doc.  87-28268  Filed  12-9-87;  8:45  am] 

BIUJNG  COOe  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  87-ASO-16] 

Alteration  of  Control  Zone;  Augusta, 
GA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  will  delete  a 
control  zone  arrival  extension  northwest 
of  the  Daniel  Field  Airport.  The  Augusta. 
Georgia.  VORTAC.  upon  which  this 
extension  was  predicated,  has  been  • 
decommissioned  and  was  subsequently 
established  at  Colliers,  South  Carolina. 

EFFECTIVE  DATE:  0901  UTC,  March  10. 

1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Ronald  T.  Niklasson,  Airspace  Section. 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Administration.  P.O.  Box  20636,  Atlanta. 
Georgia  30320;  telephone;  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

History 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  delete 
the  control  zone  extension  northwest  of 
the  Daniel  Field  Airport.  The  Augusta, 
Georgia,  VORTAC.  upon  which  this 
extension  was  predicated,  has  been 
decommissioned.  Since  this  change 
reduces  the  burden  on  the  public  and  is 
so  minor  in  nature,  I  find  that  notice  or 
public  procedure  under  5  U.S.C.  553(b)  is 
unnecessary.  Section  71.171  of  Part  71  of 


the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6C 
dated  January  2. 1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  delete 
a  control  zone  extension  northwest  of 
the  Daniel  Field  Airport  which  was 
based  upon  a  navigational  aid  which  no 
longer  exists. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety.  Control  Zone. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71-(  AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Public  Law  97-449.  )anuary  12, 
1983);  14  CFR  11.69. 

§71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Augusta,  GA  [Amended] 

The  words  "*  *  *;  within  2  miles  each  side 
of  Augusta  VORTAC  135*  radial,  extending 
from  the  5-mile  radius  zone  to  2  miles 
southeast  of  the  VORTAC  *  *  *"  are  deleted. 

Issued  in  East  Point,  Georgia,  on  November 
25, 1987. 

William  D.  Wood, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
[FR  Doc.  87-28266  Filed  12-9-87;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  SZ-ACE-II) 

Designation  of  Transition  Area; 
Grinnell,IA 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Fmal  rule. 

SUMMARY:  The  nature  of  this  Federal 
action  is  to  designate  a  700-foot 
transition  area  at  Grinnell,  Iowa,  to 
provide  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  the  Grinnell,  Iowa.  Airport, 
utilizing  the  Newton,  Iowa,  VORTAC  as 
a  navigational  aid.  The  intended  effect 
of  this  action  is  to  ensure  segregation  of 
aircraft  using  the  new  approach 
procedure  under  Instrument  Flight  Rules 
(IFR)  and  other  aircraft  operating  under 
Visual  Flight  Rules  (VFR).  This  action 
changes  the  airport  status  from  VFR  to 
IFR. 

EFFECnvE  DATE:  0901  UTC.  May  5. 1988. 
FOR  FURTMCR  INFORMATION  CONTACT: 

Lewis  G.  Earp,  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division.  ACE-540. 
FAA.  Central  Region,  601  East  12th 
Street  Kansas  City.  Missouri  64106. 
Telephone  (816)  374-3408. 

SUPPLEMENTARY  INFORMATION:  To 

enhance  airport  usage,  an  instrument 
approach  procedure  is  being  developed 
for  the  Grinnell,  Iowa.  Airport,  utilizing 
the  Newton  VORTAC  as  a  navigational 
aid.  The  establishment  of  an  instrument 
approach  procedure  based  on  this 
approach  aid  entails  designation  of  a 
transition  area  at  Grinnell.  Iowa,  at  or 
above  700  feet  above  the  ground  within 
which  aircraft  are  provided  air  traffic 
control  service.  The  intended  effect  of 
this  action  is  to  ensure  segregation  of 
aircraft  using  the  new  approach 
procedure  under  Instnmient  Flight  Rules 
(IFR)  and  other  aircraft  operating  under 
Visual  Flight  Rules  (VFR).  This  action 
changes  the  airport  status  from  VFR  to 
IFR.  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6C.  dated 
January  2. 1987. 

Discussion  of  Comments 

On  October  7. 1987.  the  Federal 
Aviation  Administration  published  a 
Notice  of  Proposed  Rulemaking  which 
would  amend  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  so  as  to 
designate  &  transition  area  at  Grinnell, 
Iowa  (52  FR  37472).  Interested  persons 
were  invited  to  participate  in  this 


rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  responses  were  received  as  a 
result  of  the  Notice  of  Proposed 
Rulemaking. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

PART  71-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  71  of 
the  FAR  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§71.181    [Amended] 

■2.  By  amending  S  71.181  as  follows: 

Grinnell.  Iowa  [New] 

That  airspace  extending  upward  from 
700  feet  above  surface  within  a  5-mile 
radius  of  the  Grinnell  Airport  (Latitude 
41*42'18"  N,  Longitude  92*43'45'  W);  and 
within  2.5  miles  each  side  of  the  105* 
radial  from  the  Newton  VORTAC, 
extending  from  the  5-mile  radius  area  to 
26  miles  east  of  the  VORTAC. 

This  amendment  becomes  effective  at 
0901  UTC  May  5. 1988. 

Issued  in  Kansas  City,  Missouri,  on 
November  27, 1987. 
Clarence  E.  Newbem. 
Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  87-28270  Filed  12-9-87;  &45  am) 

BILUNG  COOE  «>10-t3-«l 


14  CFR  Part  71 

[Airspace  Docket  No.  S7-ASW-21] 

Removal  of  Transition  Area;  Jena,  LA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  amendment  will  remove 
the  transition  area  at  Jena,  LA.  This 
amendment  is  necessary  since  the 
proponent  of  a  proposed  nonfederal 
nondirectional  radio  beacon  (NDB)  has 
notified  the  FAA  that  the  NDB  will  not 
be  installed  at  the  Jena  Airport,  Jena, 
LA,  as  previously  planned.  Subsequent 
with  this  amendment  is  the  cancellation 
of  the  standard  instrument  approach 
procedure  (SIAP)  to  the  Jena  Airport. 
The  intended  effect  of  this  amendment 
is  to  release  that  controlled  airspace  no 
longer  required  for  aircraft  executing  the 
SIAP  to  the  Jena  Airport  Independent 
of,  but  coincident  with,  this  amendment 
is  the  changing  of  the  airport  status  from 
instrument  flight  rules  (IFR)  to  visual 
flight  rules  (VFR). 

EFFECTIVE  DATE:  0901  UTC,  March  10. 

1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
0530,  telephone  (817)  624-5561. 

SUPPLEMENTARY  MFORMATtON: 
History 

On  June  15. 1987,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 
removing  the  transition  area  at  Jena,  LA 
(52-FR-24305). 

Interested  [>ersons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C,  dated  January  2, 
1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  removes 
the  transition  area  at  Jena,  LA.  This 
amendment  is  necessary  since  the 
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proponent  of  a  proposed  NDB  to  be 
located  at  the  Jena  Airport,  Jena,  LA, 
notifled  the  FAA  that  said  NDB  would 
not  be  installed  as  previously  planned. 
Subsequent  to  this  notification  was  the 
cancellation  of  the  SIAP  to  the  Jena 
Airport.  The  itnended  effect  of  this 
amendment  is  to  return  that  controlled 
airspace  no  longer  required  by  aircraft 
executing  the  SIAP  to  the  Jena  Airport. 
Independent  of,  but  coincident  with,  this 
amendment  is  the  changing  of  the  i 
airport  status  from  IFR  to  VFR.      | 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certifled  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety.  Transition  areas. 
Adoption  of  the  Amendment 


PART  71-4  AMENDED] 


Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 


1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a].  13S4(a),  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983);  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 


Jena,  LA  IRemoved] 

Issued  in  Fort  Worth,  TX,  on  November  20, 
1987. 

Larry  L.  Craig, 

Manager.  Air  Traffic  Division.  Southwest 

Region. 

|FR  Doc.  87-28269  Filed  12-9-87:  8:45  am] 

MUJMO  COOE  4»10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  87-ASW-27] 

Amendment  of  Control  Zone  and 
Transition  Area;  Temple,  TX 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. ^^^^^ 

summary:  This  final  rule  will  amend 
both  the  control  zone  and  transition 
area  located  at  Temple.  TX.  This 
amendment  is  necessary  since  a  new 
standard  instrument  approach 
procedure  (SIAP)  to  the  Draughon-Miller 
Airport.  Temple,  TX,  has  been 
developed  utilizing  the  Temple  Very 
High  Frequency  Omnidirectional  Radio 
Range  (VOR).  The  intended  effect  of  this 
amendment  is  to  provide  additional 
controlled  airspace  for  aircraft 
executing  the  new  SIAP  to  the 
Draughon-Miller  Airport. 
EFFECTIVE  DATE:  0901  UTC,  March  10, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division. 
Southwest  Region,  Department  of 
Transportation.  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530,  telephone  (817)  624-5561. 

SUPPlfMENTARY  INFORMATION: 

History 

On  June  16, 1987.  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 
amending  both  the  control  zone  and 
transition  area  located  at  Temple.  TX 
(52  FR  24306). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Sections  71.171 
and  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  were  republished 
in  Handbook  7400.6C,  dated  January  2. 
1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will 
amend  both  the  control  zone  and 
transition  area  located  at  Temple.  TX. 
The  development  of  a  new  SIAP  to  the 
Draughon-Miller  Airport.  Temple,  TX, 
using  the  Temple  VOR  has  necessitated 
this  amendment.  This  will  result  in 
additional  controlled  airspace  south  of 
the  airport.  The  intended  effect  of  this 


amendment  is  to  ensure  segregation 
between  aircraft  flying  the  new  SIAP 
under  instrument  flight  rules  (IFR)  and 
other  aircraft  operating  under  visual 
flight  rules  (VFR). 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoHcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854: 49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

§71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Temple,  TX  (Amended] 

By  deleting:  and  1.5  miles  each  side  of  the 
south  localizer  course  extending  from  the  5- 
mile  radius  area  to  6  miles  south  of  the 
airport. 

And  adding:  and  within  4  miles  each  side 
of  the  166°  radial  of  the  Temple  VOR 
extending  from  the  5-mile  radius  area  to  13.5 
miles  south  of  the  airport.  (Note:  Last  2 
sentences  remain  unchanged) 

§  71.181    [Amended] 

3.  Section  71.181  is  amended  as 
follows: 

Temple,  TX  [Amended) 

By  deleting:  and  within  3  miles  each  side  of 
the  south  localizer  course  extending  from  the 
7-mile  radius  area  to  17  miles  south  of  the 
airport. 

And  adding:  and  within  4.5  miles  each  side 
of  the  166°  radial  of  the  Temple  VOR 
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extending  from  the  7-mile  radius  area  to  17 
miles  south  of  the  airport. 

Issued  in  Fort  Worth,  TX,  on  November  20, 
1987. 

Larry  L  Craig, 

Manager,  Air  Traffic  Division.  Southwest 
Region. 

[FR  Doc.  87-28273  Filed  12-9-87;  8:45  am) 

MLUNG  CODE  491»-13-M 


14  CFR  Part  97 

[Docket  No.  25466;  Amdt  No.  1362] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facihties.  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from:  1.  FAA  Public  Inquiry 
Center  (APA-200).  FAA  Headquarters 
Building.  800  Independence  Avenue. 
SW..  Washington.  DC  20591;  or 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  K.  Funai.  Flight  Procedures 
Standards  Branch  (AFS-230).  Air 
Transportation  Division.  Office  of  Flight 
Standards.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8280-3.  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 


to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecesary.  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  teclmical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  imder  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  tmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington.  DC  on  November  27, 
1987. 

Roliert  L.  Goodrich, 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

PART  97— [AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354(a).  1421.  and 
1510;  49  U.S.C.  10e{g)  (revised.  Pub.  L.  97-449, 
January  12. 1983:  and  14  CFR  11.49(b)(2). 
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2.  By  •mending:  1 97^  VOR.  VORJ 
DME.  VOR  or  TACAN.  and  VOR/DMB 
or  TACAN;  I VJS  LOC  LOC/DKfB. 
LOA.  LDA/DMB.  SDF.  SDF/DME: 
§97^  NDa  NDB/DME:  §97^  ILS.  US/ 
DME.  ISMLS.  MLS.  MLS/DME.  MLS/ 
RNAV:  S  97^  RADAR  SIAPs:  1 97^ 
RNAV  SIAPs:  and  1 97^  COPTER 
SIAPs.  identified  as  foUows: 

.  .  .  Effective  Mbrch  10. 1988 

Eaatmsn,  GA— Eastman-Dodge  County.  hOffl 
RWY2 

.  .  .  Effective  January  14, 1988 

Huntsville.  AL-^uatoviUt-Madwoa  Co 

Arpt— Cari  T  )onM  Fid.  RADAIUl.  Andt  7 
Biimingbam.  AI^Bimingham  Muni.  LOC 

RWY23.AiBdt4 
Binninghani,  AL— Birmingham  Muni.  NDB 

RWY  5.  Amdt.  29 
Binningfaam,  AL— Binningham  Muni,  NDB 

RWY  23.  Amdt  15 
Birminghaffi.  AL— Binningham  Muni.  ILS 

RWY  5.  Amdt.  37 
Binningham.  AL— Knningharo  Mimi,     | 

RADAR-1.  Amdt  17 
Crestview.  Fl/— Bob  Stkes.  VOR-A  Amdt  • 
Crestview.  FL— Bob  Sikes.  LOC  RWY  17, 

AmdLl 
Crestview.  FL-Bob  Silies,  ra)B  RWY  17. 

Amdtl 
Miami,  FL— Miami  fatti.  NDB  RWY  9R.  Amdt 

1.  CANCELLED 
Cordele.  G  A— Crisp  County-Cordele.  RNAV 

RWY  9.  Amdt  2.  CANCELLED 
Waycross.  GA — Waycross-Ware  County. 

VDR-A.  Amdt  7 
Waycross.  GA — Waycross-Ware  Couty,  LOC 

RWY  la  Amdt.  3 
Waycross.  GA — Waycross-Ware  County, 

RNAV  RWY  18,  Amdt  3 
Cairo.  IL-Cairo.  NDB  RWY  M,  Orig.    i 
Cairo.  ILr-<:aiia  NDB  RWY  2a  Amdt  i 

CANCELLED 
Vinton,  lA — ^Vinton  Veterans  Mend,  NOB 

RWY  16.  Amdt  3.  CANCELLED 
Marshfield.  MA— MarthfiekL  NDB  RWY  «, 

Amdt  2 
St  Louis.  MO— Lambert/St  Louis  Intl.  VOR 

or  TACAN  RWY  12L.  Amdt  11 
St  Louis.  MO— Lambert/St  Louis  faitL  ILS 

RWY  12L.  Amdt  1 
Albuquerque,  NM-^^ouble  Eagle  D.  ILS  RWY 

RWY  22.  Orig.  j 

.  .  .  Effective  November  19, 1987  ' 

Rediester.  NY — Rochester-Monroe  Comity, 

NDB  RWY  28.  Amdt  20 
Rochester,  NY — Rochester-Monroe  Coimty. 

ILS  RWY  4.  Amdt  13 
Rodiester,  NY — Rochester-Monroe  County, 

ILS  RWY  28.  Amdt.  27 
Cleveland,  OH— Cleveland-Hopkins  Ind. 

RADAR-1.  Amdt  30 
Philadelphia,  PA— Philadelphia  bitL  ILS-1 

RWY  9R.  Amdt  • 
Philadelphia.  PA— PUladelphia  IntL  ILS-1 

RWY  17,  Amdt.  2 

(FR  Doc  S7-28274  Filed  12-»-87;  8:45  am] 


DEPARTMEWr  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 
[Dodiet  No.  •3F-0064] 

Indiract  Food  AddMvaa;  Paper  and 
PapartMard  Componants 

AOENCv:  Pood  and  Drag  AdministratioiL 
ACnon;  Final  rule. 

SUMMAfiy:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  by 
consolidating  the  listings  lot  potyamine- 
epichlorohydrin  for  use  as  a  wet- 
strength  agent  and  retention  aid  into  a 
single  listing  and  by  adding  a  new 
method  of  producing  this  resin  for  these 
uses.  This  action  repsonds  to  a  petiton 
filed  by  Monsanto  Ca 
DATES:  Effective  December  10. 1987. 
Objections  by  January  11, 198a 
ADONCSS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62. 5600  Fishers  Lane.  RockviUe,  MD 
20857. 

PON  niirrNER  mmhunation  contact: 
Mary  W.  Lipien.  Center  for  Food  Safety 
and  Applied  Nutritioa  (HFF-335).  Pood 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204. 202'-472-56ea 
suppLEMBrrARV  wrowiATioii:  In  a 
notice  published  in  the  Fadatal  Register 
of  March  29. 1963  (48  FR  13009),  FDA 
announced  that  a  petition  (FAP  283606) 
had  been  filed  by  Monsanto  Co..  800 
North  Undber^  Blvd.,  St  Louis,  MO 
63166.  proposing  that  S  176.170 
Components  of  paper  and  paperboard  in 
contact  with  aqueous  and  fatty  foods  (21 
CFR  176.170)  be  amended  to  consolidate 
the  current  Hstings  for  polyamine- 
epicfalorohydrin  wet-strength  resins. 
Subsequently,  FDA  published  an 
amended  notice  of  filing  in  the  Federal 
Register  of  May  8. 1968  (51  FR  17098). 
which  specifically  described  the  three 
current  listings  for  polyamine- 
epidilorohy(^in  wet-strength  resins  that 
would  be  consolidated  and  made  clear 
that  the  petition  requested  that  the  use 
of  self-condensation  products  of  9S 
percent  by  weight  C4  to  Q  aliphatic 
diamines,  and  the  direct  reaction  of 
these  diamines  and/or  their  self- 
condensation  products  with 
epichlorohydrin,  be  included  in  the  new 
listing.  The  new  single  revised  listing 
was  included  in  the  amended  notice  of 
filing. 

FDA  has  reviewed  the  data  and 
information  in  the  petition  and  other 
relevant  information.  The  agency  finds 


that  the  inclusion  of  C«  to  C«  aliphatic 
diamines  and  their  self-condensation 
prodiicts  in  the  revised  regulation 
incorporates  the  previously  listed  use  of 
hexamethylenediamine  and 
bis(hexaineth^eBe)  triamine  and  higher 
homologues  as  starting  materials  in  the 
mamrfacttve  of  the  resin.  Therefore,  it  is 
not  necessary  to  list  bexamethjrtene  and 
bis(hexamethylene)  triamine  and  hitter 
homologues  in  the  revised  regulatioit 

FDA  has  also  reviewed  the  safety  of 
both  polyamine-epichlorohydrin  resin 
and  the  starting  materials  used  to 
manufacture  this  additive.  Although 
polyamine-epichlorohydrin  resin  has  not 
been  found  to  cause  cancer,  it  may 
contain  minute  amounts  of 
epichlorohydrin  and  1.2-didikm)ethana 
as  byproducts  of  its  prodoction.  These 
chemicals  have  been  shown  to  caose 
cancer  in  test  animals.  Residual 
amounts  of  reactants  and  manufacturing 
aids.  SQch  as  epidtlorofaydrin  and  1.2- 
dichloreethane.  are  commonly  found  as 
contaminants  in  chemical  products, 
induding  food  additives. 

L  Determination  of  Safety 

Under  section  409(c)(3KA)  (rf  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  Act)  (21  U.S.a  348(c)(3MA»,  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  imless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1968  is  explained  in  the 
legislative  history  of  the  provision: 
"Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  from 
the  proposed  use  of  an  additive.  It  does 
not — and  cannot — require  proof  beyond 
any  possible  doubt  that  no  harm  will 
result  under  any  conceivable 
circtmistances."  H.  Rept  2284, 8Sth 
Cong..  2d  Sees.  4  (1958).  This  definition 
of  sfd'ety  has  been  incorporated  into 
FDA's  food  additive  regulations  (21  CFR 
170.3(i)).  The  anticancer  of  Delaney 
clause  of  the  Food  Additives 
Amendment  of  1958  (section  409(cM3HA) 
of  the  act  (21  U.S.C  348(c)(3MA))} 
provides  further  that  no  food  additive 
shall  be  deemed  to  be  safe  if  it  is  found 
to  induce  cancer  when  ingested  by  man 
oranimaL 

h  the  past,  FDA  has  often  refused  to 
approve  a  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  a  minor  amount  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  bean  shown 
to  cause  cancer.  The  agency  now 
believes,  however,  that  developments  in 
scientific  technology  and  experience 
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with  risk  assessment  procedures  make  it 
possible  for  FDA  to  establish  the  safety 
of  additives  that  contain  a  carcinogenic 
chemical  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  listing  D&C  Green  No.  6, 
published  in  the  Federal  Register  of 
April  2, 1982  (47  FR  14138),  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  it 
contains  a  carcinogenic  impurity.  Since 
that  decision,  FDA  has  approved  the  use 
of  other  color  additives  and  food 
additives  on  the  same  basis. 

An  additive  that  has  not  been  shown 
to  cause  cancer  but  that  contains  a 
carcinogenic  impurity  may  properly  be 
evaluated  under  the  general  safety 
clause  of  the  statute  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  the 
proposed  use  of  the  additive. 

The  agency's  position  is  supported  by 
Scott  V.  FDA.  72Z  F.2d  322  (6th  Cir.  1984). 
That  case  involved  a  challenge  to  FDA's 
decision  to  approve  the  use  of  D&C 
Green  No.  5,  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
decision  to  Ust  this  color  additive,  the 
U.S.  Cotirt  of  Appeals  for  the  Sixth 
Circuit  rejected  tfie  challenge  to  FDA's 
action  and  affirmed  the  listing 
regulation. 

II.  Safety  of  Petitioned  Use 

FDA  estimates  that  the  revised  listing 
for  polyamine-epichlorohydrin  resin 
proposed  in  this  petition  will  result  in 
extremely  low  levels  of  exposure  to  this 
additive. 

The  agency  calcidated  the  estimated 
daily  intake  of  the  polyamine- 
epichlorohydrin  resin  based  on  several 
factors,  including  the  migration  of  the 
additive  under  the  most  severe  intended 
use  conditions  and  the  probable 
concentration  of  the  additive  in  the  daily 
diet  from  food-contact  articles.  The 
estimated  daily  intake  for  the  additive  is 
0.2  milligram  per  person  per  day  for  a 
60-kilogram  person. 

FDA  does  not  ordinarily  consider 
chronic  testing  to  be  necessary  to 
determine  the  safety  of  an  additive 
whose  use  will  result  in  such  a  low  level 
of  exposure  (Refs.  1  and  2),  and  the 
agency  has  not  required  such  testing  in 
this  case.  However,  the  petitioner  did 
submit  data  from  an  acute  toxicity  test 
in  the  rat  and  subchronic  tests  in  the  dog 
and  rat.  No  adverse  effects  were 
reported  in  these  studies. 

As  stated  above,  polyamine- 
epichlorohydrin  water  soluble 


thermosetting  resin  may  contain 
epichlorohydrin  and  1,2-dichloroethane. 
substances  that  have  been  shown  to 
cause  cancer  in  test  animals.  These 
impurities  may  be  present  as  a  result  of 
the  manufacturing  procedures  used  to 
produce  polyamine-epichlorohydrin 
resin.  Because  the  additive  has  not  been 
shown  to  cause  cancer,  however,  the 
anticancer  clause  does  not  apply  to  it 

FDA  has  evaluated  the  safety  of  the 
resin  under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper  bound  limit  of  risk  presented 
by  the  carcinogenic  chemicals  that  may 
be  present  as  impurities  in  the  additive. 
Based  on  this  evaluation,  the  agency  has 
concluded  that  the  resin  is  safe  under 
the  proposed  conditions  of  use. 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  it  has  used  to 
examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives  that  contain  carcinogenic 
impurities  (see.  e.g..  49  FR  13018, 13019; 
April  2. 1984).  This  risk  evaluation  of  the 
carcinogenic  impurities  epichlorohydrin 
and  1,2-dichloroethane  has  two  aspects: 
(1)  Assessment  of  the  worst  case 
exposure  to  the  impurities  from  the 
proposed  use  of  the  additive;  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
probable  exposure  to  humans. 

A.  Epichlorohydrin 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  polyamine-epichlorohydrin 
resin,  as  well  as  the  level  of 
epichlorohydrin  that  may  be  present  in 
the  additive,  FDA  estimated  the 
hypothetical  worst  case  exposure  to 
epichlorohydrin  from  the  uses  of 
polyamine-epichlorohydrin  water 
soluble  thermosetting  resin  in  paper  and 
paperboard  to  be  0.15  microgram  per 
person  day  (Ref.  3).  The  agency  used 
data  from  a  Japanese  carcinogenesis 
bioassay  (Ref.  4)  on  epichlorohydrin  fed 
to  rats  in  their  drinking  water  to 
estimate  the  upper  bound  level  of 
lifetime  human  risk  from  exposure  to 
this  chemical  stemming  from  the 
proposed  use  of  the  resin.  The  results  of 
the  bioassay  demonstrated  that 
epichlorohydrin  was  carcinogenic  for 
rats  under  the  conditions  of  the  study. 
The  test  material  caused  significantly 
increased  incidences  of  stomach 
papillomas  and  carcinomas  in  the  rats. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  reviewed  this  bioassay  and 
other  relevant  data  available  in  the 
literature  and  concluded  that  the 


findings  of  carcinogenicity  were 
supported  by  this  information  on 
epichlorohydrin.  The  committee  further 
concluded  that  an  estimate  of  the  upper 
bound  limit  of  lifetime  human  risk  from 
potential  exposure  to  epichlorohydrin 
stemming  from  the  proposed  use  of  the 
resin  could  be  calculated  from  the 
bioassay. 

Based  on  the  worst  case  exposure  of 
0.15  mocrogram  per  person  per  day,  FDA 
estimates  that  the  upper  bound  limit  of 
individual  lifetime  risk  from  potential 
exposure  to  epichlorohydrin  from  the 
use  of  polyamine-epichlorohydrin  water- 
soluble  thermosetting  resin  is  6.7X10"* 
or  less  than  1  in  150  million  (Ref.  5). 
Because  of  numerous  conservatisms  in 
the  exposure  estimate,  lifetime-averaged 
individual  exposure  to  epichlorohydrin 
is  expected  to  be  substantially  less  than 
the  estimated  daily  intake,  and, 
therefore,  the  calculated  upper  bound 
risk  would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  exposure  to 
epichlorohydrin  that  results  from  the  use 
of  the  polyamine-epichlorohydrin  resin. 

B.  1.2-DichIoroethane 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  polyamine-epichlorohydrin 
resin,  as  well  as  the  level  of  1.2- 
dichloroethane  that  may  be  present  in 
the  resin,  FDA  estimated  the 
hypothetical  worst  case  exposure  to  1,2- 
dichloroethane  from  the  regulated  uses 
of  polyamine-epichlorohy(frin  water- 
soluble  thermosetting  resin  in  paper  and 
paperboard  to  be  0.15  microgram  per 
person  per  day.  The  agency  used  data 
from  a  National  Cancer  Institute 
carcinogenesis  bioassay  (Ref.  6)  on  1,2- 
dichloroethane  fed  to  rats  to  estimate 
the  upper  bound  level  of  lifetime  human 
risk  from  this  exposure.  The  results  of 
the  bioassay  on  1,2-dichloroethane 
indicated  that  the  material  was 
carcinogenic  for  rats  under  the 
conditions  of  the  study.  The  test 
material  caused  significantly  increased 
incidences  of  carcinomas  at  multiple 
sites  in  the  rats,  which  included  the 
stomach,  mammary  gland,  and 
circulatory  system. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  reviewed  this  bioassay  and 
other  relevant  data  available  in  the 
literature  and  concluded  that  this 
information  on  1,2-dichloroethane 
supported  the  findings  of 
carcinogenicity.  The  committee  further 
concluded  that  an  estimate  of  the  upper 
bound  limit  of  lifetime  human  cancer 
risk  from  potential  exposure  to  this 
chemical  stemming  from  the  proposed 
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use  of  the  polyamine-epichlorohydrin 
resin  could  be  calculated  from  the  i 
bioassay.  | 

Based  on  a  worst  case  exposure  of 
0.15  niicrograin  per  person  per  day.  FDA 
estimates  that  the  upper  bound  limit  of 
individual  lifetime  risk  from  potential 
exposure  to  1.2-dichloroethane  from  the 
use  of  polyamine-epichlorohydrin  resin 
is  2.7  X  10~  *  or  less  than  1  in  37  million 
(Ref.  5).  Because  of  numerous 
conservatisms  in  the  exposure  estimate, 
lifetime-averaged  individual  exposure  to 
this  constituent  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake,  and,  therefore,  the 
calculated  upper  bound  risk  would  be 
less.  Thus,  the  agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  from  exposure  to  1.2- 
dicfaloroethane  that  results  from  the  uses 
of  polyamine-epichlorohydrin  resio. 

C.  Need  for  Specif ications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  epichlorohydrin 
and  1.2-dichloroethane  in  the  foodj 
additive.  The  agency  finds  that      I 
specifications  are  not  necessary  for  the 
following  reasons:  (1)  Because  tlie  trace 
amounts  of  epichlorohydrin  and  1,2- 
dichloroethane  that  might  be  present  in 
the  additive  can  be  expected  to  be 
virtually  ehminated  from  the  paper 
during  subsequent  paper  processing 
operations  and  by  the  heat  during  drying 
steps,  the  agency  would  not  expect 
these  impurities  to  become  components 
of  food  at  other  than  extremely  small 
levels:  and  (2)  the  upper  bound  limit  of 
lifetime  risk  ftom  exposure  to  these 
impurities,  even  under  worst  case 
assumptions,  is  very  low,  less  than  1  in 
150  million  for  epichlorohydrin  and  less 
than  1  in  37  miUion  for  1.2- 
dichloroethane. 


D.  Conclusion  on  Safety 

FDA  has  evaluated  the  available 
toxicity  data  and  the  exposure 
calculation  for  the  resin  and  has  found  it 
to  be  safe  and  effective  for  the  intended 
use  based  upon  the  extremely  low  levels 
of  exposure  to  the  resin  and  upon 
evaluation  of  the  data  furnished  in  the 
petition.  

In  accordance  with  i  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Pood  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information, 
contact  person  listed  above.  As 


UMI 


provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  amended  Notice  of 
Filing  for  FAP  2B3806  (May  8, 1986;  51 
FR 17096).  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
determination  that  there  is  no  significant 
impact  on  the  human  environment,  and 
that  an  environmental  impact  statement 
is  not  required. 

Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  11, 1988,  Gle 
with  the  Dockets  Management  Branch 
(address  above)  written  obiections 
thereta  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  bearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  coiMtitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.ra.,  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  176  is  amended 
as  follows: 

PART  176— INDIRECT  FOOD 
ADOmVES:  PAPER  AND 
PAPERBOARO  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
Part  176  continues  to  read  as  follows: 

Authority:  Sees.  201  (s),  409, 72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8).  348);  21 
CFR  5.10  and  5.61. 

2.  Section  176.170  is  amended  in 
paragraph  (a)(5)  by  removing  the  entries 
for  "Polyamine-epidilorohydrin  resin 
produced  by  the  reaction  of  bis- 
(hexamethylenejtriamine  and  higher 
homologues  *  *  •."  'TV)lyamine- 
epichlorohydrin  water  soluble 
thermosetting  resin  produced  by 
reacting  an  aliphatic  diamine  mixture 
containing  not  less  than  95  percent  of  C4 
to  C«  diamines  with  1,2-dichloroethane 

•  '  •,"  and 'Tolyamine-epichlorohydrin 
water  soluble  thermosetting  resin 
prepared  by  reacting 
hexamethylenediamine  with  1.2- 
dichloroethane  ♦  *  •"  and  by 
alphabetically  inserting  a  new  entry  to 
read  as  follows: 


Lisl  d  substances 


Limitations 


§176.170    Components  Of  paper  and 
papertwardln  contact  wHIi  aqueous 
fatty  foods. 

•        *        *        •        • 

(a)  *  *  • 

(5)  *  *  • 


Polyamine-epichlorohydrin 
waler-sotutile  thermosetting 
resin  produced  by  reacting 
epichlorohydnn  with:  (i)  po- 
lyamines  comprising  at 
least  95  percent  by  weight 
C<  to  ■  aliphatic  diamines 
ar>d/or  ttteir  self-condensa- 
iHDn  products,  and/or  (ii) 
prepolymers  produced  by 
reactirig  1 .2HJichk>roethane 
with  the  potyainines  in  (i> 
The  firfished  resin  has  a 
nitrogen  content  of  5.0  to 
9  0  percent,  a  chlorine  corv 
tent  ol  18.0  to  35.0  percent 
on  a  dry  basis,  and  a  mini- 
mum viscosity,  in  a  25  per- 
cent t>y  weight  aqueous  so- 
lution, ol  50  centipoisee  at 
20  X  (68  -F),  as  deter- 
mined by  BrookfieM  HAT 
model  viscometer  usmg  ■ 
No.  1H  spindle  at  50  r.p.m. 
(or  equivtont  method). 


For  use  only  as  a  wet- 
strength  agent  and/or  re- 
tention aid  employsd  prior 
to  ttte  sheet-forming  oper- 
ation m  the  manufacture 
of  paper  and  paperboard, 
and  used  at  a  level  not  to 
exceed  1  percent  try 
weigfit  of  dry  paper  and 
paperboard  fibers 


Dated:  December  3, 1987. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  87-28292  Filed  12-9-87;  8:45  am] 

BILLING  CODE  4160-01-M 

DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Parts  54  and  602 
[T.D.  8165] 

Excise  Tax  on  Excess  Distributions 
From  Retirement  Plans  and  OIMB 
Control  Numliers  Under  Paperwork 
Reduction  Act 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Temporary  regulations. 

summary:  This  document  contains 
temporary  regulations  relating  to  excess 
distributions  from  qualified  plans, 
individual  retirement  plans,  and  section 
403(b)  annuity  contracts,  custodial 
accounts,  and  retirement  income 
accounts.  Changes  to  the  appUcable  law 
were  made  by  the  Tax  Reform  Act  of 
1986.  These  regulations  will  affect 
administrators  of.  participants  in,  and 
beneficiaries  of  qualified  pension,  etc. 
plans;  institutions  that  sponsor  and 
individuals  who  administer  individual 
retirement  plans,  individuals  who  use 
individual  retirement  plans  and 
simplified  employee  pensions  for 
retirement  income  and  beneficiaries  of 
individual  retirement  plans;  and 
employees  for  whom  amounts  are 
contributed  to  section  403(b)  annuity 
contracts,  custodial  accounts,  or 
retirement  income  accounts  and 


beneficiaries  of  such  contracts  and 
accounts.  The  text  of  the  temporary 
regulations  set  forth  in  this  document 
also  serves  as  the  text  of  the  proposed 
regulations  for  the  notice  of  proposed 
rulemaking  that  appears  in  the  Proposed 
Rules  Section  of  this  issue  of  the  Federal 
Register. 

DATES:  The  regulations  generally  apply 
to  calendar  years  beginning  after 
December  31, 1986,  except  as  otherwise 
specified  in  the  Act. 

TOR  FURTHER  INFORMATION  CONTACT: 

Marjorie  Hoffman  of  the  Employee  Plans 
and  Exempt  Organizations  Division, 
Office  of  the  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW..  Washington.  DC  20224 
(Attention:  CC:LR:T)  (202-566-3903)  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  amends  the  Pension 
Excise  Tax  Regulations  (26  CFR  Part  54) 
to  provide  temporary  rules  under  section 
4981A  of  the  Internal  Revenue  Code  of 
1986.  The  temporary  regulations  reflect 
the  addition  of  section  4981A  to  the 
Code  by  section  1133  of  the  Tax  Reform 
Act  of  1986  (1986  Act)  (100  Stat.  2481). 

Description  of  Excess  Distribution  Rules 

Overview 

The  1986  Act  provides  for  a  new 
excise  tax  under  section  4981A  on 
excess  distributions  from  qualified 
retirement  plans  and  tax-sheltered 
annuities  (qualified  employer  plans]  and 
individual  retirement  accounts  (IRAs). 

To  the  extent  that  during  any  calendar 
year  annual  distributions  for  an 
individual  from  qualified  employer  plans 
and  IRAs  exceed  a  threshold  amount, 
the  1986  Act  generally  imposes  an 
excise  tax  equal  to  15  percent  of  this 
excess.  If  the  individual  is  also  liable  for 
the  10-percent  tax  on  early  distributions 
under  section  72(t)  (also  added  by  the 
1986  Act),  this  new  excise  tax  on  the 
excess  distributions  may  be  reduced  by 
the  10-percent  income  tax  on  early 
distributions.  Not  every  distribution 
from  these  plans  and  IRAs  is  subject  to 
the  15-percent  excise  tax.  The  provision 
allows  reduction  for  specific  itemized 
exceptions  and  also  allows  a  reduction 
for  pre-existing  accrued  benefits  as  of 
August  1, 1986.  These  reductions  are 
discussed  below.  The  1986  Act  also 
imposes  an  excise  tax  equal  to  15 
percent  of  the  decedent's  benefits  that 
are  held  imder  qualified  employer  plans 
and  IRAs  on  the  date  of  death.  This 
excise  tax  on  death  is  treated  as  an 
additional  tax  imposed  under  the  estate 
tax  provisions.  In  general,  this  excise 


tax  is  an  additional  estate  tax  and  the 
calculation  of  this  excise  tax  is 
independent  of  the  calculation  of  the 
estate  tax  owed  upon  death. 

Tax  on  Lifetime  Distributions 

Section  4981A  of  the  Internal  Revenue 
Code  (Code)  imposes  an  excise  tax  on 
an  individual  who  receives  "excess 
distributions"  from  qualified  employer 
plans  and  IRAs.  Excess  distributions  are 
defined  in  section  4981A(c)(l)  as  the 
total  amount  of  distributions  during  any 
calendar  year  to  the  extent  that  such 
amounts  exceed  either  $112,500 
(adjusted  for  cost-of-living  increases 
(COLAs))  or  $150,000.  The  plan  or  IRA 
need  not  be  tax-qualified  at  the  time  of 
the  distributions  if  it  previously  received 
the  benefits  of  tax-qualified  status.  Not 
all  distributions  from  these  plans  or 
IRAs  are  subject  to  the  excise  tax. 
Section  4981A  lists  various  exclusions. 
Among  these  exclusions  are 
distributions  made  after  the  individual's 
death  (these  distributions  are  subject  to 
the  excise  tax  on  death);  payments 
made  to  a  spouse  or  former  spouse 
pursuant  to  a  qualified  domestic 
relations  order  that  are  includible  in  the 
income  of  such  spouse;  tax-free 
distributions  attributable  to  the 
individual's  investment  under  the  plan 
or  IRA  (e.g.,  after-tax  employee 
contributions,  loan  amounts  previously 
includible  in  the  individual's  income, 
etc.];  and  distributions  to  the  individual 
that  are  not  includible  in  gross  income 
because  the  individual  makes  a 
qualifying  rollover  (e.g..  a  rollover  to  an 
IRA  or  qualified  retirement  plan 
permitted  by  Code  sections  402(a)(5], 
402(a)(4),  403(b)(8),  405(d)(3)  or 
408(d)(3)).  Additionally,  the  regulations 
provide  for  exclusion  of  medical 
benefits  and  health  coverage  provided 
under  an  arrangement  described  in 
section  401(h)  that  are  excludible  from 
income  under  section  104, 105,  or  106. 
Distributions  to  a  spouse,  as  described 
above,  are  distributions  to  such  spouse 
for  purposes  of  calculating  the  spouse's 
tax  under  this  provision. 

Section  54.4981A-1T  a.  General 
Provisions  and  Excess  Distributions, 
Q&A  a-1  through  a-O,  discusses  how 
this  excise  tax  is  computed  in  the  case 
of  these  Ufetime  distributions. 

Special  Grandfather  Rule 

Section  498lA(c)(5)  allows  an 
individual  to  elect  a  special  rule  to 
calculate  the  individual's  tax  under  this 
new  provision.  In  order  to  be  eligible  for 
this  special  calculation,  the  individual 
must  have  benefits  under  these  plans 
and  IRAs  whose  present  value  equals  at 
least  $562,500  as  of  August  1, 1986 
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(grandfather  amount).  If  this  special  rule 
is  elected,  the  individual's  distributions 
are  offset  by  the  grandfather  amount  in 
a  manner  specified  under  these 
regulations  over  the  individual's 
lifetime,  and  upon  death  in  the  case  of 
an  outstanding  grandfather  amount.  The 
grandfather  benefits  are  not  specifically 
allocated  to  individual  plans  but  rather 
offset  all  distributions  that  are  subject  to 
the  new  tax.  The  regulations  provide 
methods  for  calculating  these 
grandfathered  benefits.  The  calculation 
of  benefits  as  of  August  1, 1986  is  done 
by  plan  administrators  or  trustees  who 
hold  benefits  under  these  plans  or  IRAs. 
The  rules  provide  an  alternative 
simplified  method  for  calculating  the 
grandfather  amount.  Generally,  the 
amount  of  such  benefits  is  furnished  to 
the  individual  upon  the  individual's 
request  and  is  then  used  to  substantiate 
the  individual's  (or  the  estate's) 
calculation  of  the  excise  tax  for  all  years 
that  the  individual  has  remaining  assets 
in  all  retirement  plans  and  IRAs, 
including  one  for  which  the  individual 
has  no  grandfather  benefit. 

The  regulations  provide  rules  as  to  the 
rate  at  which  the  grandfathered  benefit 
is  recovered  (See  Q&A  b-11  through  14 
of  S  54.4981A-1T).  In  order  to  use  this 
special  tax  calculation  under  the 
grandfather  rule,  an  individual  must 
elect  in  a  manner  specified  under  the 
regulations.  Also,  the  individual  must 
choose  between  two  alternative 
methods  for  recovering  the  grandfather 
amotmt,  the  "discretionary  method"  or 
"the  attained  age  method."  Under  either 
method,  all  distributions  received 
between  August  1  and  December  31. 
1986  are  treated  as  grandfathered 
amounts. 

Under  the  discretionary  method, 
distributions  after  1986  are  treated  as 
coming  from  grandfather  amounts  in  an 
amount  equal  to  10  percent  of  the 
distributions.  For  any  calendar  year,  the 
individual  may  elect  to  accelerate  the 
10-percent  rate  of  grandfather  recovery 
to  100  percent.  If  the  individual  elects 
this  acceleration,  the  100  percent  rate 
applies  to  all  distributions  in  the 
calendar  year  and,  to  the  extent  that 
there  is  a  remaining  grandfather  amount, 
applies  to  subsequent  years  until  the 
grandfather  benefits  are  reduced  to  zero. 
This  discretionary  method  is  provided  in 
the  regulations  because  other  methods 
considered  would  impose  burdensome 
and  complex  recordkeeping  on 
administrators  of  all  qualified  employer 
plans  and  IRAs  under  which  the 
individual  has  benefits. 

The  other  method,  the  attained  age 
method,  is  only  available  to  an 
individual  who  was  35  or  older  on 


August  1, 1986.  Under  this  method  the 
distributions  that  are  received  in  a 
calendar  year  are  treated  as  a  recovery 
of  the  grandfather  amount  based  on  a 
formula  that  takes  into  account  the 
individual's  age  on  August  1. 1986  and 
the  individual's  age  on  the  December  31 
of  the  calendar  year.  In  general,  under 
this  method  the  grandfather  amount 
recovered  diminishes  as  the  individual 
ages. 

Even  though  distributions  that  are 
treated  as  a  recovery  of  a  grandfather 
amount  are  not  taxable,  they  are  taken 
into  account  (by  applying  such  amounts 
first  against  the  threshold  amount)  in 
determining  whether  or  not  other 
distributions  that  the  individual  receives 
are  subject  to  the  excise  tax.  An 
individual  who  elects  the  special  rule  for 
the  grandfather  amount  has  a  threshold 
amount  that  is  limited  to  $112,500 
(adjusted  for  COLAs)  and  may  not  use 
the  $150,000  threshold  amount.  Thus,  for 
example,  an  individual  who  recovers 
distributions  under  the  10-percent 
discretionary  rule  in  calendar  year  1987 
and  who  receives  a  distribution  of 
$150,000  in  1987  has  $36,500  of 
distributions  subject  to  the  excise  tax  of 
15  percent  ($150,000— $112,500).  Because 
the  portion  of  the  distribution  which  is 
treated  as  the  grandfather  amount 
recovered  of  $15,000  (10%  of  $150,000)  is 
less  than  the  threshold  amount  of 
$112,500,  the  recovery  of  this 
grandfather  amount  does  not  affect  the 
calculation  of  the  1987  excise  tax. 

Additional  Excise  Tax  Upon  Death 

Section  498lA(d)  imposes  a  15-percent 
tax  on  the  individual's  excess 
accumulation  on  the  date  of  death.  In 
general,  accumulation  is  defined  in  the 
same  maimer  as  distributions  except 
that  there  is  no  exclusion  for 
distributions  made  after  death  and  the 
imposition  of  the  tax  is  not  conditioned 
on  receipt  of  a  distribution.  The  excise 
tax  on  an  excess  accumulation  is 
imposed  by  increasing  the  Chapter  11 
(estate)  tax  otherwise  due  with  respect 
to  the  individual's  estate.  The  tax  is 
payable  under  the  rules  governing  the 
payment  of  estate  tax,  e.g.,  the  tax  is  due 
9  months  after  the  date  of  death  and  is 
paid  by  the  executor. 

This  15-percent  additional  excise  tax 
is  unaffected  by  the  normal  estate  tax 
calculation.  Thus,  no  credits, 
deductions,  exclusions  or  other  special 
rules  for  determining  the  decedent's 
estate  tax  a^ect  the  calculation  of  the 
section  4981A(d)  excise  tax.  For 
example,  the  15-percent  tax  may  apply 
even  though  there  is  no  estate  tax 
liability  and  a  Form  706  would  have  to 
be  filed  only  to  report  the  excise  tax. 


The  accumulation  equals  the  value  of 
the  decedent's  interest  in  all  qualified 
retirement  plans  and  IRAs  on  the  date  of 
death.  Generally,  these  values  are 
determined  in  the  same  manner  that  the 
value  of  such  interest  would  be 
determined  for  purposes  of  the  estate 
tax.  If  the  estate  is  subject  to  estate  tax, 
the  alternate  valuation  date  rules  in 
section  2032  apply.  In  calculating  the 
amount  of  the  excess  accumulation,  the 
value  of  the  decedent's  interest  in 
qualified  employer  plans  and  IRAs  is 
taken  into  account  regardless  of  the 
number  of  the  decedent's  beneficiaries. 
Life  insurance  proceeds  excludible 
under  section  101(a)  are  not  subject  to 
tax. 

The  calculation  of  this  additional 
excise  tax  upon  death  is  done  in 
accordance  with  several  special 
computational  rules.  First,  an  alternative 
threshold  amount  is  used  to  determine 
the  amount  of  the  excess  accumulation. 
The  alternative  threshold  amount  is 
based  on  a  hypothetical  single  life 
aimuity  commencing  as  of  the  date  of 
the  decedent's  death  payable  for  the  life 
of  an  individual  whose  age  is  the  same 
as  the  age  of  the  decedent  (in  whole 
years)  as  of  the  date  of  the  decedent's 
death.  The  armual  amount  of  such 
annuity  used  to  determine  the 
alternative  threshold  amount  is  the 
annual  threshold  amount  ($150,000  or 
the  applicable  $112,500  adjusted  for 
COLAs)  in  effect  on  the  date  of  death. 

Second,  if  the  special  grandfather  rule 
applies  and  the  decedent's  remaining 
unrecovered  grandfather  amount 
exceeds  the  applicable  alternative 
threshold  amount,  the  excess 
accumulation  is  determined  by  reducing 
the  decedent's  accumulation  by  the 
decedent's  remaining  unrecovered 
grandfather  amount  rather  than  by  the 
alternative  threshold  amount. 

The  excise  tax  on  accumulations  is  in 
lieu  of  subjecting,  post-death 
distributions  (including  distributions  of 
death  benefits  imder  these  plans  or 
IRAs)  to  the  annual  tax  on  excess 
distributions  received  by  the  decedent's 
beneficiaries.  Thus,  except  in  limited 
circumstances  such  as  a  decedent's 
spouse  (or  other  individual  permitted 
under  prior  law)  treating  a  retirement 
plan  or  IRA  as  his  own  plan  or  IRA,  the 
decedent's  interest  in  such  plan  or  IRA 
will  not  be  subject  to  the  tax  on  lifetime 
distributions  when  received  by  the 
decedent's  beneficiary  or  beneficiaries. 

Reporting,  Recordkeeping  and  Elections 

Grandfather  Amounts 

An  individual  must  make  the  special 
grandfather  elections  on  the  individual's 
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income  tax  return  for  the  1987  or  1988 
taxable  year.  In  general,  those  elections 
become  irrevocable  upon  the  time  for 
filing,  with  extensions,  the  return  for  the 
1988  taxable  year.  If  the  individual  is 
deceased,  the  personal  representative  of 
the  individual  may  make  such  elections. 
The  value  of  the  grandfather  amount  is 
determined  under  the  records  furnished 
to  the  individual  by  the  individuals 
responsible  for  administering  the  plans 
and  IRAs.  The  individual  must  maintain 
these  records,  as  well  as  a  copy  of  the 
return  under  which  the  elections  were 
made,  to  substantiate  later  recovery  of 
grandfather  amounts.  The  individual 
may  not  independently  determine  the 
value  of  the  grandfather  amount,  as  the 
grandfather  amount  may  only  be 
substantiated  by  records  furnished  the 
individual  under  the  plans  or  IRAs  for 
which  the  individual  is  claiming  a 
grandfather  amount.  The  regulations 
provide  rules  governing  how  the 
individual  and  the  plan  or  IRA  trustees 
or  plan  administrators  must  keep 
records,  request  infcmnation  or  furnish 
information  concerning  these 
grandfather  amounts. 

The  individual  in  each  taxable  year 
that  is  subject  to  the  new  excise  tax 
must  furnish  information  concerning  all 
distributions  fi-om  qualified  employer 
plans  and  IRAs  wiUi  the  individual's 
income  tax  return.  The  tax  is  reported 
on  the  Form  5329.  Return  for  Individual 
Retirement  Arrangement  and  Qualified 
Retirement  Plans  Taxes.  The  Form  5329 
is  presently  being  revised  and  will  be 
available  later  this  year.  The  tax  is  due 
at  the  time  for  filing  the  relevant  income 
tax  return  in  the  same  manner  that 
income  taxes  would  be  due.  Individuals 
who  have  no  grandfather  amount  and 
receive  distributions  that  are  less  than 
the  threshold  amount  ($150,000  or 
$112,500  indexed)  are  not  required  to  file 
the  Form  5329  for  the  taxable  year. 

In  general,  comparable  reporting  rules 
apply  to  the  excise  tax  on  excess 
accumulations.  Thus,  the  personal 
representative  may  elect  the  grandfather 
rule  in  the  same  manner  that  the 
individual  may  elect  the  rules.  The 
executor  of  the  estate  of  an  individual 
who  has  an  excess  accumulation  must 
file  Schedule  S  (Form  706)  with  the 
applicable  estate  tax  return  of  the 
individual.  Thus,  the  excise  tax  is  due 
when  the  estate  tax  (if  any)  would  be 
due.  The  Schedule  S  (Form  706)  and 
applicable  instructions  will  provide 
more  detail  and  roles  as  to  the  reporting 
of  the  excise  tax  under  section  4981A. 

Other  Special  Rules 

The  regulations  provide  special  rules 
for  (1)  taxpayers  who  elect  special  tax 
treatment  under  sections  402  and  403  for 


lump  sum  distributions  received  in  a 
taxable  year  (see  Q&A  c-1  of 
9  54.4981A-1T):  and  (2)  the  offset  of  the 
excise  tax  on  excess  distributions  by  the 
lO-percent  tax  under  section  72(t)  on 
early  distributions  from  qualified 
retirement  plans  (see  Q*A  c-4  of 
§  54^961A-1T). 

Effective  Date  of  Tax 

The  excise  tax  is  generally  effective 
with  respect  to  excess  distributions 
received  after  December  31, 1986  (see 
Q&A  c-6  of  I  54.4981A-1T).  The 
additional  excise  tax  on  excess 
accumulations  is  effective  for  deaths 
occurring  after  December  31. 1986  (see 
Q&A  d-11  of  S  54.49eiA-lT). 

AntidpatioB  of  Technical  Corrections 

RR.  2036  and  S.  1350.  "the  Technical 
Corrections  Act  of  1967"  would  provide 
numerous  technical  corrections  to 
section  4981A,  correcting  and  clarifying 
the  rules  contained  therein.  The  rules 
adopted  in  tiie  regulations  anticipate  the 
technical  correcticHis  that  are  arguably 
clarifying  rather  the  correcting.  The 
rules  in  die  regulations  that  anticipate 
technical  corrections  are  listed  below: 

a.  Determination  of  excess 
contributions. 

1.  The  regulations  provide  that  the 
distribution  of  an  annuity  contract  not 
currently  includible  in  income  in 
satisfaction  of  plan  liabilities  is 
disregarded  for  purposes  of  calculating 
excess  distributions. 

2.  The  regulations  provide  that 
distributions  of  certain  excess  deferrals 
and  excess  contributions  are  not  taken 
into  account  in  determining  excess 
contributions. 

b.  Determination  of  excess 
accumulation. 

1.  The  regulations  provide  that,  in 
determining  a  decedent's  aggregate 
interest  for  purposes  of  determining  the 
tax  on  excess  accumulations,  certain 
benefits  are  excluded.  Those  benefits 
are  benefits  which  generally  parallel 
benefits  which  if  distributed  before 
death,  would  have  been  excluded  in 
determining  excess  distributions.  Those 
benefits  also  include  life  insurance 
proceeds  excludible  under  section 
101(a). 

2.  'The  regulations  provide  that  no 
credits  under  sections  2010  through  2016 
or  other  reduction  permitted  by  chapter 
11  are  allowable  against  the  tax  under 
section  4981A(d)  for  excess 
accumulations. 

3.  The  regulations  provide  that  excess 
accumulations  are  computed  without 
regard  to  community  property  law. 

4.  The  regulations  provide  that  the 
alternate  threshold  amount  used  to 
determine  excess  accumulations  is 


based  on  a  hypothetical  single  life 
annuity  for  the  life  of  an  individual 
whose  age  is  the  same  as  the  age  of  the 
decedent  (in  whole  years)  as  of  the 
decedent's  date  of  death, 
c.  Application  of  the  grandfather  rule. 

1.  The  regulations  apply  the 
grandfather  rule  at  death  in  determining 
the  amount  of  the  tax  on  excess 
accumulations. 

2.  The  regulations  provide  that  certain 
benefits  payable  with  respect  to  an 
individual  are  not  taken  into  account  in 
determining  the  amount  grandfathered. 
These  are  benefits  [e.g.,  the  individual's 
investment  in  the  contract  and  benefits 
payable  to  certain  alternate  payees)  that 
when  distributed  are  excluded  in 
determining  the  amount  of  excess 
distributions. 

3.  The  regulations  provide  that  the 
election  of  the  grandfather  rule  must  be 
made  not  later  than  the  due  date  (with 
extensions)  for  filing  the  individual's 
1988  income  tax  return. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis  is  not 
required.  A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  IJ.S.C. 
553  for  temporary  regulations. 
Accordingly,  the  temporary  regulations 
do  not  constitute  regulations  subject  to 
the  Regulatory  FlexibiUty  Act  (5  U.S.C. 
chapter  6). 

The  collection  of  information 
requirements  contained  in  these 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB  under  Control  No.  1545-0203. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Marjorie 
Hoffman  of  the  Employee  Plans  and    . 
Exempt  Organizations  Division  of  the 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulation,  both  on  matters  of 
substance  and  style. 

List  of  Subfects 

26  CFR  Part  54 

Excise  taxes. 
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26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Parts  54  and  602 
are  amended  as  follows: 

PART  54— PENSION  EXCISE  TAXES 

Paragraph  1.  The  authority  citation  for 
Part  54  is  amended  by  adding  the 
following  citation: 

Authority:  28  U.S.C.  7805. '  *  *  Section 
S4.49S1A-1T  is  also  issued  under  26  U.S.C. 
49eiA. 

Par.  2.  There  is  added  the  following 
new  section  after  §  54.4978-lT  to  read 
as  follows: 

§  54.49eiA-1T    Tax  on  excess  distributions 
and  axcass  accumulations  (Tentporary)- 

The  following  questions  and  answers 
relate  to  the  tax  on  excess  distributions 
and  excess  accumulations  under  section 
4981A  of  the  Internal  Revenue  Code  of 
1986,  as  added  by  section  1133  of  the 
Tax  Reform  Act  of  1986  (Pub.  L.  99-514) 
(TRA  '86). 
Tables  of  Contents 

a.  General  Provisions  and  Excess 
Distributions 

b.  Special  Grandfather  Rules 

c.  Special  Rules 

d.  Excess  Accumulations 

a.  General  Provisions  and  Excess 
Distributions 

a-1:  Q.  What  changes  were  made  by 
section  1133  of  TRA  '86  regarding  excise 
taxes  applicable  to  distributions  from 
qualified  employer  plans  and  individual 
retirement  plans? 

A.  SecUon  1133  of  TRA  '86  added 
section  4981A  to  the  Code.  Section 
4981A  imposes  an  excise  tax  of  15 
percent  on  (a)  excess  distributions,  as 
defined  in  section  4981A(c)(l)  and  Q&A 
a-2  of  this  section,  and  (b)  excess 
accumulations,  as  defined  in  section 
498lA(d)(3)  and  Q&A  d-2  of  this  section. 
The  excise  tax  on  excess  distributions 
generally  applies  to  excess  distributions 
made  after  December  31, 1986  (see  Q&A 
c-6  of  this  section).  The  excise  tax  on 
excess  accumulations  applies  to  estates 
of  decedents  dying  after  December  31. 
1986  (see  Q&A  d-11  of  this  section). 
Excess  distributions  are  certain 
distributions  from  qualified  employer 
plans  and  individual  retirement  plans. 
Excess  accumulations  are  certain 
amounts  held  on  the  date  of  death  of  an 
employee  or  individual  by  qualified 
plans  and  individual  retirement  plans. 

a-2:  Q.  How  are  excess  distributions 
defined? 


A.  Excess  distributions  are  generally 
defined  as  the  excess  of  the  aggregate 
amount  of  distributions  received  by  or 
with  respect  to  an  individual  during  a 
calendar  year  over  the  greater  of  (a) 
$150,000  (unindexed)  or  (b)  $112,500 
(indexed  as  provided  in  Q&A  a-9  of  this 
section  beginning  in  1988  for  cost-of- 
living  increases).  Certain  individuals 
may  elect  to  have  the  portion  of  their 
excess  distributions  that  is  subject  to 
tax  determined  under  a  "special 
grandfather"  rule  that  is  described 
below  (see  Q&A  b-1  through  b-14  of  this 
section). 

a-3:  Q.  Distributions  from  what  plans 
and  arrangements  are  taken  into 
account  in  applying  section  4981A? 

A.  (a)  General  rule.  Section  4981A 
applies  to  distributions  under  any 
qualified  employer  plan  or  individual 
retirement  plan  described  in  section 
4981A(e).  For  this  purpose,  a  qualified 
employer  plan  means  any — 

(1)  Qualified  pension,  profit-sharing  or 
stock  bonus  plan  described  in  section 
401(a)  that  includes  a  trust  exempt  from 
tax  under  section  501(a); 

(2)  Annuity  plan  described  in  section 
403(a); 

(3)  Annuity  contract,  custodial 
account,  or  retirement  income  account 
described  in  section  403(b)(1),  403(b)(7) 
or  403(b)(9);  and 

(4)  Qualified  bond  purchase  plan 
described  in  section  405(a]  prior  to  that 
section's  repeal  by  section  491(a)  of  the 
Tax  Reform  Act  of  1984  (TRA  '84). 

(b)  Individual  retirement  plan.  An 
individual  retirement  plan  is  defined  in 
section  7701(a)(37)  and  means  any 
individual  retirement  account  described 
in  section  408(a]  or  individual  retirement 
annuity  described  in  section  408(b). 
Also,  an  individual  retirement  plan 
includes  a  retirement  bond  described  in 
section  409(a)  prior  to  that  section's 
repeal  by  section  491(b)  of  the  Tax 
Reform  Act  of  1984  (TRA  '84). 

(c)  Other  distributions.  (1) 
Distributions  under  any  plan,  contract  or 
account  that  has  at  any  time  been 
treated  as  a  qualified  employer  plan  or 
individual  retirement  plan  described  in 
paragraph  (a)  or  (b)  of  this  Q&A  a-3  will 
be  treated  for  purposes  of  section  4981A 
as  distributions  from  a  qualified 
employer  plan  or  individual  retirement 
plan  whether  or  not  such  plan,  contract, 
or  account  satisfies  the  applicable 
qualification  requirements  at  the  time  of 
the  distribution. 

(2)(i)  For  purposes  of  this  paragraph 
(c),  an  employer  plan  will  be  considered 
to  have  been  treated  as  a  qualified 
employer  plan  if  any  employer 
maintaining  the  plan  has  at  any  time 
filed  an  income  tax  return  and  claimed 
deductions  that  would  be  allowable 


under  section  404  (and  that  were  not 
disallowed)  only  if  the  plan  was  a 
qualified  employer  plan  under  section 
401(a)  or  403(a).  Similarly,  if  an  income 
tax  return  has  been  filed  at  any  time 
with  respect  to  the  trust  (or  plan  or 
insurance  company),  and  the  income  of 
the  trust  (insurance  company,  etc.)  is 
reported  (and  is  not  disallowed)  based 
on  the  trust  (or  plan]  being  treated  as  a 
qualified  employer  plan  described  in 
section  401(a),  or  403  (a)  or  (b),  then  the 
employer  plan  is  considered  to  have 
been  treated  as  a  qualified  employer 
plan. 

(ii)  For  purposes  of  this  paragraph  (c), 
an  individual  retirement  plan  (IRA)  will 
be  considered  to  have  been  treated  as  a 
qualified  IRA  if  any  contributions  to  the 
IRA  were  either  deducted  (or  designated 
as  a  nondeductible  contribution 
described  in  section  408(o]]  on  a  filed 
individual  income  tax  return  or 
excluded  fi'om  an  individual's  gross 
income  on  a  filed  income  tax  return 
because  such  contributions  were 
reported  as  regular  contributions  or 
rollover  contributions  (such  as  those 
described  in  section  402(a)(5),  403(a)(4), 
403(b)(8)  or  408(d)(3))  to  an  IRA 
described  in  section  408  (a)  or  (b)  (or 
section  409  of  pre-1984  law).  Similar 
treatment  applies  to  an  employer 
contribution  to  a  simplified  employee 
pension  described  in  section  408(k),  if 
such  contribution  is  deducted  on  an 
employer's  filed  income  tax  return, 
including  a  self-employed  individual's 
return. 

a-4:  Q.  Which  distributions  with 
respect  to  an  individual  under  a 
qualified  employer  plan  or  an  individual 
retirement  plan  are  excluded  from 
consideration  for  purposes  of 
determining  an  individual's  excess 
distributions? 

A.  (a)  Exclusions.  In  determining  the 
extent  to  which  an  individual  has  excess 
distributions  for  a  calendar  year,  the 
following  distributions  are 
disregarded — 

(1)  Any  distribution  received  by  any 
person  with  respect  to  an  individual  as  a 
result  of  the  death  of  that  individual. 

(2)  Any  distribution  with  respect  to  an 
individual  that  is  received  by  an 
alternate  payee  imder  a  qualified 
domestic  relations  order  within  the 
meaning  of  section  414(p]  that  is 
includible  in  the  income  of  the  alternate 
payee. 

(3)  Any  distribution  with  respect  to  an 
individual  that  is  attributable  to  the 
individual's  investment  in  the  contract 
as  determined  under  the  rules  of  section 
72(f).  This  would  include,  for  example, 
distributions  that  are  excluded  from 
gross  income  under  section  72  because 
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they  are  treated  as  a  recovery  of  after- 
tax employee  contributions  from  a 
qualified  employer  plan  or 
nondeductible  contributions  from  an 
individual  retirement  plan. 

(4)  Any  portion  of  a  distribution  to  the 
extent  that  it  is  not  included  in  gross 
income  by  reason  of  a  rollover 
contribution  described  in  section 
402(a)(5),  403(a)(4),  403(b)(8),  or 
408(d)(3). 

(5)  Any  health  coverage  or  any 
distribution  of  medical  benefits  provided 
imder  an  arrangement  described  in 
section  401(h)  to  the  extent  that  the 
coverage  or  distribution  is  excludible 
under  section  104. 105.  or  106. 

(b)  Alternate  payee.  Any  distributions 
to  an  alternate  payee  described  in 
paragraph  (a)(2)  of  this  Q&A  a-4  must 
be  taken  into  account  by  such  alternate 
payee  for  purposes  of  calculating  the 
excess  distributions  received  by  (or 
excess  accumulations  held  by)  the 
alternate  payee. 

aS:  Q.  If  an  annuity  contract  that 
represents  an  irrevocable  commitment 
to  provide  an  employee's  benefits  under 
the  plan  is  distributed  to  an  individual, 
how  are  the  distribution  of  such  annuity 
contract  and  distributions  of  amounts 
under  such  a  contract  taken  into  account 
for  purposes  of  calculating  excess 
distributions? 

A.  Except  to  the  extent  that  the  value 
of  an  annuity  contract  is  includible  in 
income  in  the  year  the  contract  is 
distributed  or  any  subsequent  year,  the 
distribution  of  an  annuity  contract 
(including  a  group  annuity  contract)  in 
satisfaction  of  plan  liabilities  is 
disregarded  for  purposes  of  calculating 
excess  distributions.  Any  amounts  that 
are  actually  distributed  under  the 
contract  to  the  individual  (to  the  extent 
not  excluded  under  Q&A  a-4  of  this 
section)  or  are  otherwise  includible  in 
income  with  respect  to  the  contract  [e.g., 
by  reason  of  the  inclusion  in  income  of 
the  value  of  the  annuity  contract  in  the 
year  of  the  contract's  distribution  or  any 
subsequent  year)  are  taken  into  account 
for  purposes  of  calculating  excess 
distributions  for  the  calendar  year 
during  which  such  amounts  are  received 
or  otherwise  includible  in  income.  For 
purposes  of  this  Q&A  a-5.  the  term 
"plan"  means  any  qualified  employer 
plan  or  individual  retirement  plan 
specified  in  section  498lA(e]  and  Q&A 
a-3  of  th>8  section. 

a-6:  Q.  Are  minimum  distributions 
required  under  section  401(a)(9). 
408(a)(6),  408(b)(3)  or  403(b)(10)  taken 
into  account  to  determine  excess 
distributions? 

A.  Yes.  Distributions  received  during  a 
calendar  year  are  taken  into  account  in 
determining  an  individual's  excess 


distributions  for  such  calendar  year 
even  though  such  distributions  are 
required  under  section  401(a)(9), 
408(a)(6),  408(b)(3)  or  403(b)(10).  For 
example,  minimum  distributions  under 
section  401(a)(9)  received  during  the 
1987  calendar  year  for  calendar  years 
1985  and  1986  will  be  subject  to  section 
4981A  as  distributions  for  1987. 

a-7:  Q.  Are  distributions  of  excess 
deferrals  permitted  under  section 
^2(g)(2].  or  distributions  of  excess 
contributions  or  excess  aggregate 
contributions  permitted  under  section 
401(k)  or  (m).  or  distributions  of  IRA 
contributions  permitted  under  section 
408(d)  (4)  or  (5)  taken  into  account  for 
purposes  of  calculating  excess 
distributions? 

A.  No.  Distributions  of  excess 
deferrals,  excess  contributions,  excess 
aggregate  contributions,  distributions  of 
IRA  contributions,  and  income  allocable 
to  such  contributions  or  deferrals,  that 
are  made  in  accordance  with  the 
provisions  of  sections  402(g)(2), 
401(k)(8),  401{m)(6).  or  408(d)  (4)  or  (5) 
are  not  taken  into  account  for  purposes 
of  calculating  excess  distributions. 

a-8:  Q.  What  distributions  from 
qualified  employer  plans  or  individual 
retirement  plans  are  taken  into  account 
in  determining  an  individual's  excess 
distributions? 

A.  With  the  exception  of  distributions 
noted  above  in  Q&As  a-4.  a-5.  and  a-7 
of  this  section,  all  distributions  from 
qualified  employer  plans  or  individual 
retirement  plans  must  be  taken  into 
account  in  determining  an  individual's 
excess  distributions  for  the  calendar 
year  in  which  such  distributions  are 
received.  In  general,  all  such 
distributions  are  taken  into  account 
whether  or  not  they  are  currently 
includible  in  income.  Thus,  for  example, 
net  unrealized  appreciation  in  employer 
securities  described  in  section  402(a)  is 
taken  into  account  in  the  year 
distributed.  However,  health  coverage 
or  distributions  of  medical  benefits 
provided  under  an  arrangement 
described  in  section  401(h]  that  are 
excludible  from  income  under  section 
104, 105,  or  106  are  not  subject  to  section 
4981A.  In  addition,  distributions  that  are 
excludible  from  income  because  they 
are  rolled  over  to  a  plan  or  an  individual 
retirement  account  are  not  taken  into 
account.  (See  Q&A  a-4(a)  (4)  and  (5)  of 
this  section).  Amounts  that  are 
includible  in  income  for  a  calendar  year 
are  treated  as  distributions  and,  thus, 
are  taken  into  account  even  if  the 
amounts  are  not  actually  distributed 
during  such  year.  Thus,  deemed 
distributions  to  provide  insurance 
coverage  includible  in  income  under 
section  72  (PS-58  amounts),  loan 


amounts  treated  as  deemed  distributions 
under  section  72(p).  and  amounts 
includible  under  section  402(b)  or 
section  403(c]  by  reason  of  the  employer 
plan  or  individual  retirement  plan  not 
being  qualified  during  the  year  are  taken 
into  account. 

a-9:  Q.  Will  the  dollar  threshold 
amount  used  to  determine  an 
individual's  excess  distributions  be 
adjusted  for  inflation  in  calendar  years 
after  1987? 

A.  Beginning  in  1988,  the  $112,500 
threshold  amount  is  adjusted  to  reflect 
post-1986  cost-of-living  increases 
(COLAs)  at  the  same  time  and  in  the 
same  manner  as  the  adjustment 
described  in  section  415(d].  The 
threshold  amount  is  adjusted  even 
though  the  distribution  is  from  a  defined 
contribution  plan  that  is  subject  to  a 
freeze  on  COLAs  because  the  defined 
benefit  plan  limit  is  below  $120,000  (see 
section  415(c)(1)(A)).  However,  the 
$150,000  threshold  amount  is  not 
adjusted  to  reflect  such  increases. 

b.  Special  Grandfather  Rule 

b-1:  Q.  How  are  benefits  accrued 
before  TRA  '86  treated  under  the  excise 
tax  provisions  described  in  section 
4981A? 

A.  (a)  Grandfather  amount.  Certain 
eligible  individuals  may  elect  to  use  a 
special  grandfather  rule  that  exempts 
from  the  excise  tax  the  portion  of 
distributions  treated  as  a  recovery  of 
such  individual's  total  benefits  accrued 
on  or  before  August  1, 1986  (grandfather 
amount).  However,  distributions  that  are 
treated  as  a  recovery  of  the  grandfather 
amount  are  taken  into  account  in 
determining  the  extent  to  which  other 
distributions  are  excess  distributions 
(see  Q&A  b-4  of  this  section).  Under  this 
special  grandfather  rule,  the  grandfather 
amount  equals  the  value  of  an 
individual's  total  benefits  (as  described 
in  Q&As  b-8  and  b-9  of  this  section)  in 
all  qualified  employer  plans  and 
individual  retirement  plans  on  August  1. 
1986.  An  individual's  benefits  in  such 
plans  include  amounts  determinable  on 
August  1. 1986.  that  are  payable  to  the 
individual  under  a  qualified  domestic 
relations  order  within  the  meaning  of 
section  414(p)  (QDRO).  However.  QDRO 
benefits  that  when  destributed.  are 
includible  in  the  income  of  the  alternate 
payee  are  not  included  in  the 
employee's  grandfathered  amount. 
Further,  plan  benefits  that  are 
attributable  to  a  deceased  individual 
and  that  are  payable  to  an  eligible 
individual  as  a  beneficiary  are  generally 
not  included  in  determining  the  eligible 
individual's  grandfather  amount. 
Procedures  for  determining  the 
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grandfather  amount  are  described  in 
Q&As  b-11  through  b-14  of  this  section. 

(b)  Recovery  of  grandfather  amoiutL 
The  portion  of  any  distribution  made 
after  August  1. 1966,  that  is  treated  as  a 
recovery  of  a  grandfather  amount 
depends  on  which  of  two  grandfather 
recovery  methods  the  individual  elects. 
The  two  alternative  methods  are 
described  in  the  Q&As  b-11  through  b- 

14  of  this  section.  The  amount  of  the 
distribution  for  a  year  that  is  treated  as 
a  recovery  of  a  grandfather  amount  in  a 
year  is  applied  to  reduce  the  individual's 
unrecovered  grandfather  amount  for 
future  years  (/.a,  the  individual's 
accrued  benefits  as  described  in  Q&As 
b-8  and  b-9  on  August  1, 1986,  reduced 
by  previous  distributions  treated  as  a 
recovery  of  a  grandfather  amount]  on  a 
dollar  for  dollar  basis  until  the 
individual's  unrecovered  grandfather 
amount  has  been  reduced  to  zera  When 
the  individual's  grandfather  amount  has 
been  reduced  to  zero,  the  special 
grandfather  rule  ceases  to  apply  and  the 
entire  amount  of  any  subsequent  excess 
distributions  received  is  subject  to  the 

15  percent  excise  tax. 

b-2:  Q.  Who  may  elect  to  use  the 
special  grandfather  rules? 

A.  Any  individual  whose  accrued 
benefits  as  described  in  Q&As  b-8  and 
b-9  of  this  section  in  all  qualified  plans 
and  individual  retirement  plans  on 
August  1, 1986  (initial  grandfather 
amount)  have  a  value  of  at  least 
$562,500  may  elect  to  use  the  special 
grandfather  rule.  I 

6-d.'  Q.  How  does  an  eligible    ' 
individual  make  a  valid  election  to  use 
the  special  grandfather  rule? 

A.  (a)  Form  of  election.  An  individual 
who  is  eligible  to  use  the  special 
grandfather  rule  must  affirmatively  elect 
to  use  that  rule.  The  election  is  made  on 
a  Form  5329  filed  with  the  individual's 
income  tax  return  (Form  1040,  etc.)  for  a 
taxble  year  beginning  after  December 
31, 1986,  and  before  January  1, 1980  {i'.e.. 
the  1987  or  1988  taxable  year). 

[h)  Information  required,  "nte  ' 
individual  must  report  the  following 
information  on  the  Form  5329: 

(1)  The  individual's  initial  grandfather 
amount. 

(2)  The  grandfather  recovery  method 
to  be  used. 

(3)  Such  other  information  as  it 
required  by  the  Form  5329.  I 

(c)  Deadline  for  ejection.  The  deadline 
for  filing  such  election  is  the  due  date, 
calculated  with  extensions,  for  filing  the 
individual's  1986  income  tax  return.  If  an 
individual  dies  before  the  expiration  of 
such  deadline,  an  election,  or  the 
revocation  of  a  prior  election,  may  be 
made  as  part  of  the  final  income  tax 
return  filed  on  behalf  of  such  deceased 


individual  by  the  deceased  individiMrs 
personal  representative.  An  election  or 
revocation  of  a  prior  election  may  also 
be  filed  before  llie  expiration  of  such 
deadline  with  Schedule  S  (Form  706). 
See  Q&A  c-7  of  this  sectioa 

(d)  Revocation  of  election.  Elections 
filed  before  the  deadline  may  be 
revoked  by  filing  an  amended  income 
tax  return  for  any  applicable  year.  A 
change  in  the  grandifather  recovery 
method  is  considered  a  revocation  of  a 
prior  election  and  an  amended  Form 
5329  must  be  filed  for  any  prior  year  in 
which  a  different  grandfather  recovery 
method  was  used.  Thus,  a  change  in  the 
election  may  require  a  change  in  the 
1987  tax  return.  An  individual  must 
refile  for  1987  based  on  the  new  election 
if  additional  tax  is  owed.  However,  an 
election  (or  nonelection)  is  irrevocable 
after  the  filing  deadline  for  the  taxable 
year  beginning  in  1988  has  passed.  Thus, 
an  individual  who  has  not  made  an 
election  by  the  last  day  plus  extensions 
for  filing  the  1988  return  may  not  do  so 
through  an  emended  return 

[e)  Subsequent  years.  (1)  Any  eligible 
individual  who  has  elected  the  special 
grandfather  rule  must  attach  to  the 
individual's  income  tax  return  for  all 
subsequent  taxable  years  in  which  the 
individual  receives  excess  distributions 
(determined  without  regard  to  the 
grandfather  rule)  a  copy  of  the  Form 
5329  on  which  the  individual  elected  the 
grandfather  rule.  A  copy  of  the  Form 
5329  on  which  the  individual  (or  the 
individual's  personal  representative] 
elected  the  grandfather  rule  must  also 
be  filed  with  Schedule  S  (Form  706) 
unless  the  initial  election  is  filed  with 
such  schedule. 

(2)  The  individual  must  also  make 
such  other  reports  in  the  form  and  at  the 
time  as  the  Commissioner  may 
prescribe.  See  QftA  o-7  of  this  section 
for  the  applicable  reporting 
requirements  if  the  individual  or  the 
individual's  estate  is  liable  for  any  tax 
on  excess  distributions  or  on  an  excess 
accumulation  under  section  4981A  (a)  or 
(d). 

b-4:  Q.  How  individuals  who  have 
elected  to  use  the  special  grandfather 
rule  determine  the  extent  to  whidi  their 
distributions  for  any  calendar  year  are 
excess  distributions? 

A.  (a)  Excess  distributions  under 
grandfather  rule,  threshold  amount 
Individuals  who  elect  to  use  the  special 
grandfather  rule  are  not  eligible  to  use 
the  $150,000  threshold  amount  in 
computing  their  excess  distributions  for 
any  calendar  year.  Instead,  such  electing 
individuals  must  compute  their  excess 
distributions  for  a  calendar  year  using  a 
$112,500  (indexed  for  cost-of-living 
increases)  threshold  amount  The  rule  of 


dris  paragraph  (a)  applies  for  all 
calendar  years,  including  the  calendar 
year  in  which  an  in^idual's 
umecovered  ^tmdfather  amount  has 
been  reduced  to  zero  and  all  subsequent 
calendar  years.  Once  the  indexed 
amount  has  increased  to  $150,000  or 
more,  the  threshold  amormt  will  be  the 
same  for  all  individuals. 

(b)  Base  for  excise  tax  under 
grandfather  rule.  Although  the  portion  of 
any  distribution  that  is  treated  as  a 
recovery  of  an  individuars  grandfather 
amount  is  not  subject  to  the  excise  tax, 
such  portion  must  be  taken  into  account 
in  determining  the  extent  to  which  the 
individual  has  excess  distributions  for  a 
calendar  year.  The  effect  of  this  rule  is 
that  the  amount  against  whidi  the  15 
percent  excise  tax  is  applied  for  any 
calendar  year  during  which  a 
grandfather  amount  is  recovered  equals 
the  individual's  distributions  for  such 
year  reduced  by  the  greater  of  (1)  the 
applicable  threshold  amount  for  such 
year  or  (2)  the  grandfather  amount 
recovered  for  such  year.  (See  the 
examples  in  Q&A  b-14  of  this  section.) 

^>-^-  Q.  How  is  the  value  of  an 
individual's  total  accrued  benefits  on 
August  1, 1986.  calculated  for  purposes 
of  determining  (a)  wdiether  an  individual 
is  eligible  to  elect  the  special 
grandfather  rule  and  (b)  the  amount  of 
any  electing  individual's  initial 
grandfather  amount  under  such  rule? 

A.  (a)  Introduction.  The  value  of  an 
individual's  total  accrued  benefits  on 
August  1, 1986,  is  the  sum  of  the  values 
of  ^e  individual's  accrued  benefits  on 
such  date  under  all  qualified  employer 
plans  or  individual  retirement  plans,  as 
determined  under  the  Q&A  b-5.  If  such 
value  exceeds  $562,500.  the  individual 
may  elect  the  special  grandfather  rule. 
In  such  case,  the  value  so  determined 
may  be  ^>plied  against  distributions  as 
determined  under  this  section,  whether 
or  not  such  distributions  are  from  the 
same  plan  or  IRA  for  which  such 
grandfather  amount  is  determined.  For 
purposes  of  determining  the  value  of 
accrued  benefits  on  August  1. 1986.  an 
annuity  contract  or  an  individual's 
interest  in  a  group  annuity  contract 
described  in  Q&A  a-6  of  this  section  is 
treated  as  an  accrued  benefit  under  the 
qualified  retirement  plan  or  IRA  from 
which  it  was  distributed  and  an  IRA  is 
treated  as  a  defined  contribution  plan. 

(b)  Defined  benefit  plan — (1)  General 
rule.  The  amount  of  an  individual's 
accrued  benefit  on  August  1. 1986.  under 
a  defined  benefit  plan  is  determined  as 
of  that  date  under  the  provisions  of  the 
plan  based  on  the  individual's  service 
and  compensation  on  that  date.  The 
present  value  of  such  benefit  is 


determined  by  an  actuarial  valuation  of 
such  accrued  benefit  performed  as  of 
August  1. 1986.  Alternatively,  accrued 
benefits  may  be  determined  as  of  July 
31. 1986.  In  such  case,  the  applicable 
rules  are  applied  by  substituting  the  July 
31  date  for  the  August  1  date  in  the 
applicable  provisions.  (See  Q&A  b-9  of 
this  section  for  rules  for  determining  the 
amount  of  benefits  and  values  and  the 
actuarial  assumptions  to  be  used  in  such 
determination.) 

(2)  Alternative  method.  Alternatively, 
the  present  value  of  an  individual's 
accrued  benefit  on  August  1. 1986.  may 
be  determined  using  the  following 
method: 

(i)  Determine  the  amount  of  the 
individual's  actual  accrued  benefit  (prior 
benefit)  on  the  valuation  date  that 
immediately  precedes  August  1. 1986 
(prior  date).  "The  valuation  date  for 
purposes  of  using  this  alternative 
method  is  the  valuation  date  used  for 
purposes  of  section  412.  In  making  this 
determination,  plan  amendments  that 
are  adopted  after  that  prior  date  are 
disregarded. 

(ii)  Determine  the  amount  of  the 
individual's  adjusted  accrued  benefit 
(adjusted  prior  benefit)  on  the  prior  date 
by  reducing  the  prior  benefit  in 
paragraph  (b](2](i]  of  this  Q&A  b-5  by 
the  amount  of  distributions  that  reduce 
the  accrued  benefit  or  transfers  from  the 
plan  and  by  increasing  the  prior  benefit 
in  paragraph  (b](2)(i)  of  this  Q&A  b^  by 
any  increase  in  benefit  resulting  fit)m 
either  transfers  to  the  plan  or  plan 
amendments  that  were  made  (or,  in  the 
case  of  a  plan  amendment  both  adopted 
and  effective)  after  the  prior  valuation 
date,  but  on  or  before  August  1. 1986. 

(iii)  Determine  the  amount  of  the 
individual's  actual  accrued  benefit 
(future  benefit)  on  the  valuation  date 
immediately  following  August  1, 1986 
(next  date).  In  making  this 
determination,  plan  amendments,  etc. 
that  are  either  adopted  or  effective  after 
August  1  are  disregarded. 

(iv)  Determine  the  amount  of  the 
individual's  adjusted  accrued  benefit 
(adjusted  future  benefit)  on  the  next 
date  by  increasing  the  fiiture  benefit  in 
paragraph  (b)(2](iii)  of  this  Q&A  b^  by 
the  amount  of  any  distributions  that 
reduce  the  accrued  benefit  or  transfers 
firom  the  plan  and  by  reducing  the  future 
benefit  in  paragraph  (b)(2)(iii)  of  this 
Q&A  b-5  by  the  amount  of  any  transfer 
to  the  plan  that  was  made  after  August 
1, 1986.  but  on  or  before  the  next 
valuation  date  to  the  amount  in 
paragraph  (b)(2)(iii)  of  this  Q&A  b-5. 

(v)  Calculate  the  weighted  average  of 
paragraphs  (b)(2)(ii)  and  (b)(2)(iv)  of  this 
Q&A  b-5,  where  die  weights  applied  are 
the  number  of  complete  calendar 


months  separating  the  applicable  prior 
date  and  the  applicable  next  date, 
respectively,  and  August  1, 1986. 

(vi)  Determine  the  actuarial  present 
value  of  the  benefit  in  paragraph 
(b)(2)(v)  of  this  Q&A  b-5  as  of  August  1. 
1986,  using  the  methods  and 
assumptions  described  in  Q&A  b-9  of 
this  section. 

The  grandfather  amount  on  August  1, 
1986,  attributable  to  the  accrued  benefits 
under  the  defined  benefit  plan  is  equal 
to  the  amount  determined  in  paragraph 
(b)(2)(vi)ofthisQ&Ab-5. 

(3)  Certain  insurance  plans  treated  as 
defined  contribution  plans,  (i)  Accrued 
benefits  not  in  pay  status  under  a  plan 
satisfying  the  requirements  of  section 
411(b)(1)(F)  are  determined  under  the 
rules  in  paragraph  (c)  of  this  Q&A  b-5 
for  defined  contribution  plans.  For 
purposes  of  applying  paragraph  (c)  of 
this  Q&A  b-5  to  such  benefits,  the  cash 
surrender  value  of  the  contract  is 
substituted  for  the  account  balance.  If 
accrued  benefits  are  in  pay  status  under 
such  a  plan,  the  rules  of  this  paragraph 
(b)  apply  to  such  benefits. 

(ii)  Accrued  benefits  not  in  pay  status 
that  are  attributable  to  voluntary 
employee  contributions  (including 
rollover  amounts)  to  a  defined  benefit 
plan  are  determined  under  the  rules  in 
paragraph  (c)  of  this  Q&A  b-5  as  if  the 
account  balance  attributable  thereto  is 
under  a  defined  contribution  plan.  If 
such  benefits  are  in  pay  status  and  are 
used  to  fund  the  benefit  under  the 
defined  plan,  the  rules  of  this  paragraph 
(b)  apply  to  such  benefits. 

(c)  Defined  contribution  plan — (1) 
General  rule.  The  value  of  an 
individual's  accrued  benefit  on  August  1, 
1986.  under  a  defined  contribution  plan 
(including  IRAs)  is  the  value  of  the 
individual's  account  balance  on  such 
date  (or  on  the  immediately  preceding 
day).  Paragraph  (b)(3)  of  this  Q&A  b-5 
requires  that  benefits  derived  from 
certain  insured  plans  and  from 
voluntary  contributions  to  a  defined 
benefit  plan  be  determined  under  the 
rules  of  this  paragraph  (c). 

(2)  Alternative  method.  Alternatively, 
if  a  valuation  was  not  performed  as  of 
August  1, 1986  (or  as  of  the  immediately 
preceding  day),  the  value  of  an 
individual's  accrued  benefit  may  be 
determined  as  follows: 

(i)  Determine  the  value  of  the 
individual's  account  balance  on  the 
valuation  date  immediately  preceding 
August  1, 1986  (prior  valuation  date). 

(ii)  Determine  the  value  of  the 
individual's  adjusted  account  balance 
on  the  prior  valuation  date  by 
subtracting  (or  adding,  respectively)  the 
amount  of  any  distribution,  including  a 
transfer  to  another  plan  or  a  forfeiture 


from  the  account  balance  (or  the  amount 
of  any  allocation  to  the  account  balance, 
including  a  transfer  from  another  plan, 
rollover  received  or  forfeiture  from 
another  account)  that  was  made  after 
the  prior  valuation  date  but  on  or  before 
August  1, 1986,  from  (or  to)  the  amount 
in  paragraph  (c)(2}(i)  of  this  Q&A  b-5. 

(iii)  Determine  the  value  of  the 
individual's  account  balance  on  the 
valuation  date  immediately  following 
August  1, 1986  (next  valuation  date). 

(iv)  Determine  the  value  of  the 
individual's  adjusted  account  balance 
on  the  next  valuation  date  by  adding  (or 
subtracting,  respectively)  the  amount  of 
any  distribution,  of  a  type  described  in 
paragraph  (c)(2)(ii)  of  this  Q&A  b-5  (or 
the  amount  of  any  allocation  to  the 
account  balance,  of  a  type  described  in 
paragraph  (c)(2)(ii)  of  this  Q&A  b-5). 
that  was  made  after  August  1. 1986,  but 
on  or  before  the  next  valuation  date  to 
(or  from)  the  amount  in  paragraph 
(c)(2)(iii)  of  this  Q&A  b-5. 

(v)  Calculate  the  weighted  average  of 
paragraphs  (c](2)(ii]  and  (c)(2)(iv)  of  this 
Q&A  b-5,  where  the  weights  applied  are 
the  number  of  complete  calendar 
months  separating  the  applicable 
valuation  date  and  the  applicable  next 
date,  respectively,  and  August  1. 1986. 

The  grandfather  amount  on  August  1, 
1986,  attributable  to  the  account  balance 
in  the  defined  contribution  plan  or  the 
individual  retirement  plan  is  the  amount 
in  paragraph  (c)(2)(v)  of  this  Q&A  b-5. 

b-6:  Q.  For  purposes  of  determining 
the  value  of  accrued  benefits  in  a 
defined  contribution  plan  or  a  defined 
benefit  plan  on  August  1, 1986,  are 
nonvested  benefits  taken  into  account? 

A.  Yes.  All  accrued  benefits,  whether 
or  not  vested,  are  taken  into  account. 

b-7:  Q.  To  what  extent  are  benefits 
payable  with  respect  to  an  individual 
under  a  qualified  employer  plan  or  an 
individual  retirement  plan  not  taken  into 
account  for  purposes  of  calculating  the 
individual's  grandfather  amount? 

A.  (a)  Exclusions.  The  following 
benefits  payable  with  respect  to  an 
individual  are  not  taken  into  account  for 
purposes  of  this  calculation: 

(1)  Benefits  attributable  to  investment 
in  the  contract  as  defined  in  section 
72(f).  However,  amounts  attributable  to 
deductible  employee  contributions  (as 
defined  in  section  72(o)(5)(A))  are 
considered  part  of  the  accrued  benefit 

(2)  Amounts  that  are  determinable  on 
August  1, 1986,  as  payable  to  an 
alternate  payee  who  is  required  to 
include  such  amounts  in  gross  income  (a 
spouse  or  former  spouse)  under  a 
qualified  domestic  relations  order 
(QDRO)  within  the  meaning  of  section 
414(p). 
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(3)  Amounts  that  are  attributable  to 
IRA  contributions  that  are  distributed 
pursuant  to  section  406(d)  (4)  or  (5). 

(b)  Alternate  payee.  Under  a  QDRO 
described  in  paragraph  (a)(2)  of  this 
Q&A  b-7,  amounts  are  considered  part 
of  the  accrued  benefit  of  the  alternate 
payee  for  purposes  of  calculating  the 
value  of  the  alternate  payee's  accrued 
benefit  on  August  1, 1986.  Similarly, 
such  amounts  are  used  by  the  alternate 
payee  to  compute  excess  distributions. 

b-8:  Q.  What  adjustments  to  the 
grandfather  amount  are  necessary  to 
take  into  account  rollovers  from  one 
qualified  employer  plan  or  individual 
retirement  plan  to  another  such  plan? 

A.  (a)  Rollovers  outstanding  on 
valuation  date.  Generally,  rollovers 
between  plans  result  in  adjustment  to 
the  grandfather  amounts  under  the  rules 
in  Q&A  b-5  of  this  section.  However,  if  a 
rollover  amount  is  distributed  from  one 
plan  on  or  before  an  applicable 
valuation  date  of  such  plan  and  is  rolled 
over  into  the  receiving  plan  after  the 
receiving  plan's  applicable  valuation 
date  and  if  these  events  result  in  an 
inappropriate  duplication  or  omission  of 
the  rollover  amount,  then  an  adjustment 
to  the  grandfather  amount  must  be  made 
to  remove  the  duplication  or  omission. 
The  Commissioner  may  provide 
necessary  rules  concerning  this 
adjustment. 

(b)  Valuation.  If  the  rollover  amount 
described  in  paragraph  (a)  of  this  Q&A 
b-8  is  in  a  form  of  property  other  than 
cash,  the  property  of  which  the 
outstanding  rollover  consists  is  valued 
as  of  the  date  the  rollover  contribution  is 
received  by  the  transferee  qualified 
employer  plan  or  individual  retirement 
plan  and  that  value  is  the  amount  of  the 
rollover.  If  the  outstanding  rollover  is  in 
the  form  of  cash,  the  amount  of  the  cash 
is  the  amount  of  the  rollover. 

b-S:  Q.  What  is  the  form  of  the 
grandfather  benefit  under  a  defined 
benefit  plan  and  how  is  it  valued? 

A.  (a)  Benefit  form.  The  grandfather 
amount  under  a  defined  benefit  plan  is 
determined  on  the  basis  of  the  form  of 
benefit  (including  any  subsidized  form 
of  benefit  such  as  a  subsidized  early 
retirement  benefit  or  a  subsidized  joint 
and  survivor  annunity]  provided  under 
the  plan  as  of  August  1. 1986  that  has  the 
greatest  present  value  as  determined  in 
paragraph  (b)  of  this  b-9.  If  the  plan 
provides  a  subsidized  joint  and  survivor 
annunity,  for  purposes  of  determining 
the  grandfather  amount,  it  will  be 
assumed  that  an  unmarried  individual  is 
married  and  that  the  individual  spouse 
is  the  same  age  as  the  individual. 
Assumptions  as  to  future  withdrawals, 
future  salary  increases  or  future  cost-of- 
living  increases  are  not  permitted. 


(b)  Value  of  grandfather  amount.  The 
grandfather  amount  under  a  defined 
benefit  plan  is  the  present  value  of  the 
individual's  benefit  form  determined 
imder  paragraph  (a)  of  this  Q&A  b-8. 
Thus,  the  benefit  form  is  reduced  to 
reflect  its  value  on  the  applicable 
valuation  date.  The  present  value  of  the 
benefit  form  on  August  1, 1988,  or  the 
applicable  date,  is  computed  using  the 
factors  specified  under  the  terms  of  the 
plan  as  in  effect  on  August  1, 1986,  to 
calculate  a  single  sum  distribution  if  the 
plan  provides  for  such  a  distribution.  If 
the  plan  does  not  provide  for  such  a 
distribution  form,  such  present  value  is 
computed  using  the  interest  rate  and 
mortality  assumptions  specified  in 
§  20.2031-7  of  the  Estate  Tax 
Regulations. 

b-10:  Q.  Is  the  plan  administrator  (or 
trustee)  of  a  qualified  plan  (or  individual 
retirement  account)  required  to  report  to 
an  individual  the  value  of  the 
individual's  benefit  under  the  plan  as  of 
August  1, 1986? 

A.  (a)  Request  required.  No  report  is 
required  unless  the  individual  requests  a 
report  and  the  request  is  received  before 
April  15. 1989.  If  requested,  the  plan 
administrator  (or  trustee  or  issuer)  must 
report  to  such  individual  the  value  of  the 
individual's  benefit  under  the  plan  as  of 
August  1, 1986,  determined  in 
accordance  with  Q&A  a-6  through  a-10 
of  this  section.  Such  report  must  be 
made  within  a  reasonable  time  after  the 
individual's  request  but  not  later  than 
July  15. 1989. 

(b)  Other  rules.  Alternate  payees  must 
make  their  own  request  for  valuation 
reports.  Any  report  furnished  to  an 
employee  who  has  an  alternate  payee 
with  respect  to  the  plan  must  include  the 
separate  values  attributable  to  each 
such  individual.  Any  report  furnished  to 
an  alternate  payee  must  include  only  the 
value  attributable  to  the  alternate 
payee.  Reports  may  be  furnished  to 
individuals  even  if  no  request  is  made. 
Individuals  must  keep  records  of  the 
reports  received  fivm  plans  or  IRAs  in 
order  to  substantiate  all  grandfather 
amounts. 

(c)  Authority.  The  rules  in  this  Q&A 
are  provided  under  the  authority  in 
section  6047(d). 

b-11:  Q.  How  is  the  portion  of  a 
distribution  that  is  treated  as  a  recovery 
of  an  individual's  grandfather  amount  as 
described  in  b-1  of  this  section  to  be 
calculated? 

A.  (a)  General  rule.  All  distributions 
received  between  August  1  and 
December  31. 1986.  inclusive,  are  treated 
as  a  recovery  of  a  grandfather  amount 
The  portion  of  distributions  received 
after  December  31. 1986.  that  is  treated 
as  a  recovery  of  the  grandfather  amount 


is  determined  under  either  the 
discretionary  method  or  the  attained  age 
method.  An  amount  that  is  treated  as  a 
recovery  of  grandfather  benefits  is 
applied  to  reduce  the  initial  grandfather 
amount  that  was  calculated  as  of  August 
1. 1986.  on  a  dollar  for  dollar  basis  until 
the  unrecovered  amount  has  been 
reduced  to  zero.  No  other  recalculation 
of  the  grandfather  amount  is  to  be  made 
for  a  date  after  August  1. 1986. 

(b)  Methods,  eta  The  grandfather 
amount  may  be  recovered  by  an 
individual  under  either  the  discretionary 
method  or  the  attained  age  method. 
After  the  individual's  total  grandfather 
amount  is  treated  as  recovered  under 
either  method,  the  tax  on  excess 
distributions  and  excess  accumulations 
is  detnmined  without  regard  to  any 
grandfather  amount. 

b-12:  Q.  Under  the  discretionary 
method,  what  portion  of  each 
distribution  is  treated  as  a  return  of  the 
individual's  grandfather  amount? 

A.  (a)  Initial  percentage.  Under  the 
discretionary  method,  unless  the 
individual  elects  in  accordance  with 
paragraph  (b)  below.  10  percent  of  the 
total  distributions  that  the  individual 
receives  during  any  calendar  year  is 
treated  as  a  recovery  of  the  grandfather 
amount. 

(b)  Acceleration.  The  individual  may 
elect  to  accelerate  the  rate  of  recovery 
to  100  [>ercent  of  the  total  aggregate 
distributions  received  during  a  calendar 
year  commencing  with  any  calendar 
year,  including  1987  (acceleration 
election).  In  such  case,  the  rate  of 
recovery  is  accelerated  to  100  percent 
for  the  calendar  year  with  respect  to 
which  the  election  is  made  and  for  all 
subsequent  calendar  years. 

(c)  Election.  To  recover  the 
grandfather  amount  using  the 
discretionary  method,  an  individual 
must  elect  to  use  such  method  when 
making  the  election  to  use  the  special 
grandfather  rule  on  the  Form  5329.  (See 
Q&A  b-3  of  this  section.)  The 
acceleration  election  must  be  made  for 
the  individual's  taxable  year  beginning 
with  or  within  the  first  calendar  year  for 
which  such  election  is  made  and  must 
be  filed  with  the  individual's  income  tax 
return  for  that  year.  Such  acceleration 
election  may  also  be  made  or  revoked 
retroactively  on  an  amended  return  for 
such  year.  However,  the  acceleration 
election  may  not  be  made  after  the 
individual's  death  other  than  with  the 
individuaTs  final  income  tax  return  or 
with  a  return  for  a  prior  year  fot  which  a 
return  was  not  filed  before  the 
individual's  death.  Thus,  the 
acceleration  election  may  not  be  made 
on  an  amended  return  filed  after  the 
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individual's  death  for  a  year  for  which  a 
return  was  filed  before  the  individual's 
death.  The  preceding  two  sentences 
shall  not  apply  to  deaths  occurring  in 
1987  or  1988.  The  estate  is  entitled  to  use 
the  remaining  grandfather  amount  to 
determine  if  there  is  an  excess 
accumulation.  See  Q&A  d-3  of  this 
section.  The  acceleration  election  shall 
be  made  on  such  form  and  in  such 
manner  as  the  Commissioner  prescribes 
in  a  manner  consistent  with  the  rules  of 
this  section. 

b-13:  Q.  Under  the  attained  age 
method,  what  portion  of  each 
distribution  is  treated  as  a  return  of  the 
individual's  grandfather  amount? 

A.  Under  the  attained  age  method,  the 
portion  of  total  distributions  received 
during  any  year  that  is  treated  as  a 
recovery  of  an  individual's  grandfather 
amount  is  calculated  by  multiplying  the 
individual's  aggregate  distributions  for  a 
calendar  year  by  a  fi^ction.  The 
numerator  of  the  fraction  is  the 
difference  between  the  individual's 
attained  age  in  completed  months  on 
August  1, 1986,  and  the  individual's 
attained  age  in  months  at  age  35  (420 
months).  The  denominator  of  the 
fraction  is  the  difference  between  the 
individual's  attained  age  in  completed 
months  on  December  31  of  the  calendar 
year  and  the  individual's  attained  age  in 
months  at  age  35  (420  months).  An 
individual  whose  35th  birthday  is  after 
August  1, 1986.  may  not  use  the  attained 
age  method. 

b-14:  Q.  How  is  the  15  percent  lax 
with  respect  to  excess  distributions  for  a 
calendar  year  calculated  by  an 
individual  who  has  elected  to  use  the 
special  grandfather  rule? 

A.  The  calculation  of  the  excise  tax 
may  be  illustrated  by  the  following 
examples: 

Example  1.  (a)  An  individual  (AJ  who 
participates  in  two  retirement  plans,  a 
qualified  defined  contribution  plan  and  a 
qualified  defined  benefit  plan,  has  a  total 
value  of  accrued  benefits  on  August  1, 1986 
under  both  plans  of  Sl.ooaooo.  Because  this 
amount  exceeds  $562,000.  A  is  eligible  to 
elect  to  use  the  special  grandfather  rule  to 
calculate  the  portion  of  subsequent 
disUibutions  that  are  exempt  from  tax.  A 
elects  to  use  the  discretionary  grandfather 
recovery  method  and  attaches  a  valid 
election  to  the  1967  income  tax  return.  A  does 
not  elect  to  accelerate  the  rate  of  recovery  for 
1987.  On  October  1, 1988,  A  receives  a 
distribution  of  $200,000.  On  February  1. 1987, 
A  receives  a  distribution  of  $45J)0O  and,  on 
November  1, 1987,  receives  a  distribution  of 
$200,000.  The  15  percent  axcise  fax  applicable 
to  aggregate  distributions  in  1987  is 
calculated  as  follows: 

(1)  Value  of  grandfather  amount  on  8/ 

i/aa. $1,000,000 

(2)  Grandfather  amounts  recovered  in 


1986  but  after  8/1 /ea $200,000 

(3)  Value  of  grandfather  amount  on  12/ 

,.,  "/«» «il-t2"- - - saoaooo 

(4)  Grandfather  recovery  percentage „..10% 

(5)  Distributions  between  1/1/87  and 
12/31/87  ($45.000X8200,000) $245,000 

(6)  Portion  of  (5)  exempt  from  tax 

((4)X(5)) S24.500 

[7]  Amount  potentially  subject  to  tax 

((5)  -  (d)). $22a500 

(8)  Portion  of  aggregate  distributions  in 
excess  of  $112J00 

($45,000  X$200.000-$112,500l $132,500 

(9)  Amount  subject  to  tax  (lesser  of  (7) 

and  (8)) $132,500 

(10)  Amount  of  tax  (15%  of  (9)) $19,875 

(11)  Remaining  undistributed  value  of 
grandfather  amount  as  of  12/31/87 

1(3)  -  (6)) „._.„ $775,500 

(b)  in  1988,  A  receives  no  distributions 
from  either  plan.  On  February  1, 1989,  A 
receives  a  distribution  of  $300,000  and  on 
December  31, 1989.  receives  a  distribution  of 
$75,000.  A  makes  a  valid  acceleration 
election  for  the  1989  taxable  year,  whereby  A 
accelerates  the  rate  of  grandfather  recovery 
that  will  apply  for  calendar  years  after  1988 
to  100  percent.  Assume  the  annual  threshold 
amount  for  the  1989  calendar  year  is  $125,000 
(i.e.,  112,500  indexed).  The  15  percent  excess 
tax  applicable  to  distributions  in  1989  is 
calculated  as  follows: 

(1)  Value  of  grandfather  amount  on  8/ 

1/88.- ...$775,500 

(2)  Grandfather  recovery  percentage 

designated  for  1989  calendar  year. 100% 

(3)  Distributions  between  1/1/89  and 

12/31/89  ($300,000  X  $75,000) $375,000 

(4)  Portion  of  (3)  exempt  from  tax 

(2)x(3) $375,000 

(5)  Amount  potentially  subject  to  tax 

((3)-(4)) so 

(6)  Portion  of  aggregate  distributions  in 

excess  of  $125,000 

($30a000  X  $75,000-$125.000) $250,000 

(7)  Amount  subject  to  tax  (lesser  of  (5) 

and(6)J _ so 

(8)  Amount  of  tax  (1556  of  (7)) $0 

(9)  Remaining  undistributed  value  of 
grandfather  amount  as  of  12/31/89 
((l)-(4)) $400,500 

The  entire  amount  of  any  distribution  for 
subsequent  calendar  years  will  be  treated  as 
a  recovery  of  the  grandfather  amount  and 
applied  against  the  grandfather  amount  until 
the  unrecovered  grandfather  amount  is 
reduced  to  zero. 

Example  2.  The  facts  are  the  same  as  in 
Example  1  except  that  A  elects  to  use  the 
attained  age  recovery  method  and  A  makes  a 
valid  election  for  the  1987  taxable  year. 
Further  assume  that  A's  attained  age  in 
months  on  August  1, 1988  is  462  months  and 
on  December  31, 1987  is  476  months.  The  16 
percent  excise  tax  applicable  fo  aggregate 
distributions  in  1987  is  calculated  as  follows: 

(1)  Value  of  grandfather  amount  on  8/ 

1/86 „ — .$1,000,000 

(2)  Grandfather  amounts  recovered  in 

1986  but  after  8/1/86 . .$200JX)0 

(3)  Value  of  grandfather  amount  on  12/ 
31/86  ((1)  -  (2)) $80aOOO 

(4)  Completed  months  of  age  in  excess 

of  420  on  8/1/86. A2 

(5)  Completed  months  of  age  in  excess 
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of  420  on  12/31/87 

(6)  Grandfather  fraction  as  of  12/31/86 
((4)  divided  by  (5)) „ % 

(7)  Distributions  between  l/l/87  and 

12/31/87  ($45,000  +  $200,000) SZASJOOO 

(8)  Portion  of  (7J  exempt  from  tax 

((8)  X  (7)) $183,750 

(9)  Amount  potentially  subject  to  tax 

((7)  -  IB)) $61,250 

(10)  {^)^tion  of  aggregate  distributions 
in  excess  of  $112,500 

($45.0004  $20aOOO-$112JOO)  — 4132,500 

(11)  Amount  subject  to  tax  (lesser  of 

(9)  and  {10))....„ $61,250 

(12)  Amount  of  tax  (15%  of  (11)_ $9,187 

(13)  Unrecovered  grandfather  amount 

as  of  12/31/87  ((3)  -  (8)) $816,250 

c.  Special  Rules 

c-1:  Q.  How  is  the  excise  tax 
computed  if  a  person  elects  special  tax 
treatment  under  section  402  or  403  for  a 
lump  sum  distribution? 

A.  (a)  General  rule — (1)  Conditions. 
Section  4961A(c)(4)  provides  for  a 
special  tax  computation  that  applies  to 
an  individual  in  a  calendar  year  if  the 
individual  receives  distributions  that 
include  a  lump  sum  distribution  and  the 
individual  makes  certain  elections  under 
section  402  or  403  with  respect  to  that 
lump  sum  distribution  (lump  sum 
election). 

(2)  Lump  sum  election.  A  lump  sum 
election  includes  an  election  of  (i)  5-year 
income  averaging  under  section 
402(e)(4)(B);  (ii)  phaseout  capital  gains 
treatment  under  sections  402(a)(2)  or 
403(a)(2)  prior  to  their  repeal  by  section 
1122(b)  of  TRA  '88  and  as  permitted 
under  section  1122(h)(4)  of  TRA  '86;  (iii) 
grandfathered  long-term  capital  gains 
under  sections  402(a)(2)  and  403(a)  prior 
to  such  repeal  and  as  permitted  by 
section  1122(h)(3)  of  TRA  '86;  and  (iv) 
grandfathered  10-year  income  averaging 
under  section  402(e)  (including  such 
treatment  under  a  section  402(e)(4)(L) 
election)  prior  to  amendment  by  section 
1122(a)  of  TRA  '86  and  as  permitted  by 
section  1122(h)(3)(A)(ii)  and  (5)  of  the 
TRA '86. 

(3)  Special  tax  computation,  (i)  If  the 
conditions  in  paragraph  (a)(1)  of  this 
Q&A  c-1  are  satisfied  for  a  calendar 
year,  the  rules  of  this  subparagraph 
(a)(3)  apply  for  purposes  of  determining 
whether  there  are  excess  distributions 
and  tax  under  section  4981A. 

(ii)  All  distributions  are  divided  into 
two  categories.  These  two  categories  are 
the  lump  sum  distribution  and  other 
distributions.  Whether  or  not  a 
particular  distribution  is  a  distribution 
subject  to  section  4981A  and  is  in  either 
category  is  determined  under  the  rules 
in  section  4981A  and  this  section.  Thus, 
the  exclusions  under  section  498lA(c)(2J 
and  Q&A  a-4(a)  of  this  section  apply 


46756 


Federal  Register  /  Vol.  52.  No.  237  /  Thursday.  December  10.  1987  /  Rules  and  Regulations^ 


^^dwriR^aUr  /  Vol.  52.  No.  237  /  Thoraday.  December  10.  1987  /  Rules  and  Regulationa 


46757 


mm 


here.  For  example,  a  distribution  that  is 
a  tax-free  recovery  of  employee 
contributions  is  not  in  either  category. 

(iii)  The  excise  tax  under  section 
498lA(c)(l)  is  computed  in  the  normal 
manner  except  that  (A)  it  is  the  sum  of 
the  otherwise  applicable  taxes 
determined  separately  for  the  two 
categories  of  excess  distributions  and 
(B)  a  different  amount  (threshold 
amount)  is  subtracted  from  the 
distributions  in  each  category  in 
determining  the  amount  of  the  excess 
distributions.  The  threshold  amount  that 
is  subtracted  from  the  portion  of  the 
distributions  that  is  not  part  of  the  lump 
sum  distribution  is  the  applicable 
threshold  amount,  determined  without 
regard  to  section  498lA(c){4)  and  the 
lump  sum  election.  Thus,  the  threshold 
amount  subtracted  from  the  amount  in 
this  category  is  either  the  $150,000 
amount  or  the  $112,500  amount 
(indexed).  The  threshold  amount  that  is 
subtracted  from  the  amount  of  the  lump 
sum  distribution  is  5  times  the 
applicable  threshold  amount  as  i 

described  above.  Thus,  the  threshold  I 
amount  subtracted  from  the  lump  sum 
distribution  is  $750,000  or  5  times 
$112,500  indexed  (initially  $562,500). 

(b)  Grandfather  rule— (I)  In  general. 
This  paragraph  (b)  provides  special 
rules  where  an  individual  makes  both 
the  grandfather  election  described  in 
section  498lA(c)(5)  and  the  lump  sum 
election  described  in  paragraph  (a)  of 
this  Q&A  c-1.  See  Q&A  b-11  through  14 
for  other  rules  that  apply  to  such 
grandfather  election. 

(2)  Discretionary  method.  If  the 
individual  uses  the  discretionary 
method,  described  in  Q&As  b-11  and  12 
of  this  section,  the  applicable  threshold 
amount  is  $112,500  (indexed).  Under  this 
method,  the  grandfather  amount  is 
recovered  at  a  10  percent  or  100  percent 
rate  in  any  calendar  year  and  is  offset 
separately  against  distributions  in  each 
category  of  distributions  at  the 
appropriate  rate.  If.  for  any  calendar 
year,  distributions  are  received  in  both 
categories  and  the  total  of  the 
appropriate  percentage  (10  percent  or 
100  percent)  of  the  distributions  in  each 
category  exceed  the  unrecovered      , 
grandfathered  account,  then  such 
grandfather  amount  must  be  recovered 
ratably  from  the  distributions  in  each 
category.  This  rule  applies  even  if  the 
distributions  in  one  category  are  less 
than  the  threshold  amount  for  that 
category  and  the  distributions  in  the 
other  category  exceed  the  threshold 
amount  for  that  category.  j 

(3)  Attained  age  method.  If  the      | 
individual  uses  the  attained  age  method, 
described  in  Q&As  b-11  and  13  of  this 
section,  the  threshold  amount  is  $112,500 


(indexed).  Under  this  method,  to 
detej^ine  the  portion  of  the 
distributions  in  each  category  that  is 
treated  as  a  recovery  of  the  grandfather 
amount,  the  fraction  described  in  Q&A 
b-13  of  this  section  is  applied  separately 
to  the  distributions  in  each  category  of 
distributions.  If.  for  any  calendar  year, 
distributions  are  received  in  both 
categories  and  the  total  of  the  amounts 
of  the  distributions  in  each  category  that 
are  treated  as  a  recovery  of  the 
grandfather  amount  exceeds  that 
undercovered  grandfather  amount,  then 
such  grandfather  amount  must  be 
recovered  ratably  from  the  distributions 
in  each  category.  This  rule  applies  even 
if  the  distributions  in  one  category  are 
less  than  the  threshold  amount  for  that 
category  and  the  distributions  in  the 
other  category  exceed  the  threshold 
amount  for  that  category. 

(c)  Amount  in  lump  sum  category.  All 
amounts  received  from  the  employer 
that  are  required  to  be  distributed  to  the 
individual  in  order  to  make  a  lump  sum 
election  described  in  paragraph  (a)  of 
this  Q&A  c-1  are  included  in  the  lump 
sum  category.  Amounts  are  in  the  lump 
sum  category  even  though  they  are  not 
subject  to  income  tax  under  the  election. 
Thus,  for  example,  the  following 
amounts  would  be  in  the  lump  sum 
category:  (1)  Appreciation  on  employer 
securities  received  as  part  of  a 
distribution  for  which  a  lump  sum 
treatment  is  elected;  and  (2)  amounts 
that  are  phased  out  when  section  1122  of 
TRA  '86  is  elected.  However, 
accumulated  deductible  employee 
contributions  under  the  plan  (within  the 
meaning  of  section  72(o)(5))  are  in  the 
nonlump  sum  category. 

(d)  Examples.  The  rules  in  this  Q&A 
c-1  are  illustrated  by  the  following 
examples: 

Example  (1).  (a)  On  January  1. 199X. 
individual  A  who  is  age  65  and  is  a  calendar 
year  taxpayer  receives  a  lump  sum 
distribution  described  in  section  402(e)(4)(A) 
from  a  qualified  employer  plan  (Plan  X).  A 
receives  no  other  distribution  in  199X.  A 
elects  5-year  income  averaging  under  section 
402(eK4)(B)  and  also  elects  section 
402(e)(4)(L)  treatment  (treating  pre-74 
participation  as  post-1973  participation)  on 
A's  income  tax  return  for  199X.  Thus.  A  also 
makes  the  lump  sum  election  described  in 
paragraph  (a)(2).  above.  For  199X.  the 
$112,500  threshold  amount  indexed  is 
$125,000.  A  does  not  make  a  grandfather 
election  so  that  A's  threshold  amount  is 
$150,000. 

(b)  A's  distribution  from  Plan  X  consists  of 
cash  in  the  amount  of  $800,000.  A  has  a 
section  72(f)  investment  in  the  contract.  A  has 
over  the  years  made  after  tax  contributions  to 
Plan  X  of  $50,000.  A's  disU-ibutions  subject  to 
section  4981A  equal  $750,000  because  of  the 
exclusion  of  A's  $50,000  after-tax 
contributions. 


(c)  A's  distributions  consist  solely  of 
amounts  in  the  lump  sum  category.  A's 
threshold  amount  equals  $750,000  under  the 
rules  of  this  paragraph  (a)(iii).  above.  (5  times 
$150,000).  Because  As  threshold  amount 
($750,000)  equals  the  amount  of  A's 
distribution  from  Plan  X  ($750,000)  no  part  of 
A's  distribution  from  Plan  X  is  treated  as  an 
excess  distribution  subject  to  the  15-percent 
excise  tax. 

Example  (2).  (a)  Assume  the  same  facts  as 
in  Example  (1).  except  that  A  receives  an 
additional  distribution  from  an  individual 
retirement  plan  described  in  section  408(a) 
(IRA  Y)  in  199X  of  $150,000.  A  has  made  no 
nondeductible  contributions  to  IRA  Y  and  all 
of  the  $150,000  is  a  distribution  subject  to 
section  49eiA. 

(b)  A's  distributions  consist  of  two 
categories,  the  lump  sum  category  (Plan  X 
$750,000)  and  the  other  than  lump  sum 
category  (IRA  Y  $150,000).  A  separate 
threshold  amount  is  subtracted  from  A's  IRA 
Y  distribution.  This  threshold  amount  equals 
$150,000  under  the  rules  of  this  paragraph 
(a)(3).  above,  the  same  initial  threshold 
amount  that  is  applied  against  the  lump  sum 
prior  to  the  multiplication  by  5).  Because  A's 
threshold  amount  ($150,000)  equals  the 
amount  of  A's  distribution  from  IRA  Y 
($150,000).  no  part  of  A's  distribution  from 
IRA  Y  would  be  treated  as  an  excess 
distribution  subject  to  the  15-percent  excise 
tax. 

Example  (3).  (a)  Assume  the  same  facts  as 
in  Example  (2).  except  that  A's  distribution  is 
3825.000  from  Plan  X.  before  reduction  of 
$50,000  for  employee  contributions,  instead  of 
$800,000.  so  that  A's  distribution  subject  to 
section  4981A  from  Plan  X  is  $775,000.  A 
made  a  valid  grandfather  election.  Therefore, 
the  applicable  threshold  amount  is  $125,000 
($112,500  indexed  for  199X).  A's  unrecovered 
grandfather  amount  as  of  the  end  of  the  year 
preceding  199X  is  $1,000,000  (A  had  a  benefit 
under  another  retirement  plan  (Plan  Z)  on 
August  1, 1986,  and  A's  account  balance 
under  Plan  Z.  which  is  a  stock  bonus  plan,  is 
$6,000,000  on  January  1. 199X.)  A  also  made  a 
valid  election  of  the  discretionary  method  to 
recover  A's  grandfather  amount. 

(b)  If  A  recovers  A's  grandfather  amount  in 
199X  at  the  10  percent  rate.  10  percent  of  A's 
distributions  that  are  in  the  lump  sum 
category  (Plan  X  $775,000)  is  treated  as  a 
recovery  of  A's  grandfather  amount. 
Similarly.  10  percent  of  A's  distributions  that 
are  in  the  other  than  lump  sum  category  (IRA 
Y  $150,000)  is  treated  as  a  recovery  of  A's 
grandfather  amount.  Thus.  A's  grandfather 
amount  is  reduced  by  $92,500  ($77,500  Plan  X 
and  $15,000  IRA  Y)  for  the  199X  calendar 
year  and  is  $907,500  on  January  1  of  the  year 
following  199X.  Because  the  amounts  of  the 
distributions  in  each  category  that  are  treated 
as  a  recovery  of  grandfather  amount  are  less 
than  the  applicable  threshold  amount  for 
each  category  ($625,000  Plan  X.  $125,000  IRA 
Y).  the  recovery  of  the  grandfather  amount 
does  not  affect  the  calculations  of  the  199X 
excise  tax. 

(c)  Because  A's  distribution  from  IRA  Y  of 
$150,000  exceeds  A's  threshold  amount  of 
$125,000  ($112,500  indexed)  applicable  to 
nonlump  sum  distributions  by  $25,000  and  A's 


distribtttioB  tabject  to  tectUm  4W1A  from 
Plan  X  of  S77S.00O  exceeds  A's  tkretbold 
amount  of  $825,000  (5  X  $125,000}  applicable 
to  lump  sums  by  $150,000.  A  is  subiect  to  the 
15-percent  excise  tax.  A's  tax  under  section 
4981 A  is  $26,250  (15  percent  of  $25,000  phis  15 
percent  of  SlsaoOO). 

Example  (4).  (a)  Aisome  the  aame  facts  aa 
in  Example  (3)  except  that  A  makes  a  valid 
acceleration  election  under  the  discretionary 
method  with  respect  to  A's  grandfather 
amount  of  $1,000,000  for  calendar  year  199X. 

(b)  Because  A's  grandfather  amount  on 
January  1. 199X  ($1,000,000)  equals  or  exceeds 
A's  distribution  subject  fo  section  49eiA 
($925,000)  for  199X.  no  part  of  A's  distribution 
from  Plan  X  or  IRA  Y  would  be  treated  as 
excess  distribution  subject  to  the  IS-percent 
excise  tax. 

(c)  A's  distributions  subject  to  4981A  from 
Plan  X  of  $775,000  and  from  IRA  X  of  $150,000 
are  offset  100  percent  by  A's  grandfather 
amount  of  $1,000,000.  Therefore,  A's 
grandfather  amount  on  fanuary  1  of  the  year 
following  199X  is  $75,000  ($14)00  minus 
$925,000).  This  $75,000  would  be  required  to 
be  offset  100  percent  against  any 
distributions  received  in  that  year. 

Example  (5).  (a)  Assume  the  same  facts  as 
in  Example  (4).  except  that  A's  distribution 
subject  to  section  4981A  from  Plan  X.  after 
reduction  of  the  $50,000  for  employee 
contributions,  is  $1,000,000  and  from  IRA  Y  is 
$125,000  (equal  to  the  threshold  amount), 
totaling  $1,125,000. 

(b)  Because  the  sum  of  the  amount  received 
in  the  lump  sum  category  and  the  other  than 
lump  sum  category  of  distributions  is  greater 
than  the  grandfather  amount  ($1,000,000),  the 
grandfather  amount  must  be  allocated  to 
each  separate  category  on  the  basis  of  the 
ratio  of  the  amount  received  in  each  category 
to  the  sum  of  these  amotmts.  Thus,  $888,889 
($1,000,000  X  ($l,00a00O  divided  by 
$1,125,000))  is  allocated  to  the  lump-sum 
category  and  $111,111  ($l,00a000  X  ($125,000 
divided  by  $1,125,000))  is  allocated  to  the 
other  than  lump  sum  category.  A's 
distributions  of  $1,000,000  in  the  himp  sum 
category  are  reduced  by  $888,889.  the  greater 
of  $625,000  (the  threshold  amount)  or  $888,889 
(grandfather  amount),  and  equal  $111,111.  A's 
excise  tax  is  $16,666  (15  percent  of  $111,000). 
A  owes  no  excess  distribution  tax  on  the 
$125,000  received  from  IRA  Y  because  it  is 
fully  offset  by  the  threshold  amount  of 
$125,000. 

(c)  Because  A's  distribution  subject  to 
section  4981 A  for  the  year  of  $1,125,000 
($1,000,000  plus  $125,000)  exceeds  A's 
grandfather  amount  on  January  1. 199X  of 
$1,000,000.  A's  grandfather  amount  is  zero  for 
all  subsequent  calendar  years. 

c-2:  Q.  Must  retirement  plans  be 
amended  to  limit  future  benefits 
accruals  so  that  the  amounts  that  are 
distributed  would  not  be  subject  to  an 
excise  tax  under  section  4981A? 

A.  No.  A  qualified  employer  plan  need 
not  be  amended  to  reduce  ftiture 
benefits  so  that  the  amount  of  annual 
aggregate  distributions  are  not  subject 
to  tax  under  section  4g8lA.  Section  415 
does,  however,  require  plan  provisions 
that  limit  the  accrual  of  benefits  and 


contributions  to  specified  amounts.  The 
operation  of  the  excise  tax  of  section 
4981A  is  independent  of  plan 
qualification  requirements  limiting 
benefits  and  contributions  under 
qualified  plans. 

c-3:  Q.  Is  a  plan  amendment  reducing 
accrued  benefits  a  permitted  method  of 
avoiding  the  excise  tax? 

A.  No.  Accrued  benefits  may  not  be 
reduced  to  avoid  the  bnposition  of  the 
excise  tax.  Such  reduction  would  violate 
employer  plan  qualification 
requirements,  including  section 
411(d)(6). 

c-#;  Q.  To  what  extent  is  the  15 
percent  section  4981A  tax  reduced  by 
the  10  percent  section  72(t)  tax? 

A.  (a)  General  rule.  The  15  percent  tax 
on  excess  distributions  may  be  offset  by 
the  10  percent  tax  on  early  distributions 
to  the  extent  that  the  10  percent  tax  is 
applied  to  excess  distributions.  For 
example,  assume  that  individual  (A), 
age  56,  receives  a  distribution  of 
$200,000  fix>m  a  qualified  employer  plan 
(Plan  X)  during  calendar  year  1987. 
Further,  assume  that  the  entire 
distribution  is  subject  to  the  10-percent 
tax  of  section  72{t).  A  tax  of  $20,000  (10% 
of  $200,000)  is  imposed  on  the 
distribution  under  section  72(t). 
Assuming  that  the  distribution  is  not  a 
liunp  sum  distribution  eligible  for  special 
tax  treatment  under  section  402,  part  of 
the  distribution  is  subject  to  tax  imder 
section  4981A.  If  A  does  not  elect  the 
special  grandfather  rule,  A's  dollar 
limitation  is  $150,000  and  the  amount  of 
$200,000  distribution  that  is  an  excess 
distribution  is  $50,000  ($200,000- 
$150,000).  The  15  percent  tax  is  $7,500 
(15%  of  $50,000).  The  portion  of  the 
$20,000  section  72(t)  tax  on  eariy 
distributions  that  is  attributable  to  the 
excess  distribution  is  $5,000  (10%  of 
$50,000).  This  amount  is  credited  against 
the  section  4981A  tax.  Therefore,  the 
total  tax  imposed  on  the  distribution 
under  both  provisions  is  $22,500  ($20,000 
-I-  ($7,500-$5,000)). 

(b)  Example.  (1)  If  some,  but  not  all, 
distributions  made  for  a  calendar  year 
are  subject  to  the  section  72(t)  tax,  the 
offset  is  applied  only  to  the  extent  that 
the  section  72(t)  tax  appUes  to  amounts 
that  exceed  the  applicable  threshold 
amount  for  that  calendar  year.  For 
example,  assimie  that  during  1987 
individual  B  receives  a  distribution  of 
$40,000  that  is  not  subject  to  the  10 
percent  section  72(t)  tax  and  a  separate 
distribution  of  $160,000  that  is  subject  to 
the  10  percent  section  72(t)  tax.  A  tax  of 
$16,000  (10%  of  $16a000)  is  imposed  by 
section  72(t).  Excess  distributions  for  the 
year,  assuming  B  does  not  elect  the 
special  grandfather  rule,  are  $50,000 
($40,000  +  $160,000-$150,000).  The  tax 


under  section  4981A  is  $7,500  (15%  of 
$50,000).  For  purposes  of  determining  the 
extent  to  which  the  10  percent  tax  is 
applied  to  excess  distributions,  the  only 
amounts  subject  to  the  10  percent  tax 
that  are  taken  into  account  are 
distributions  in  excess  of  $150,000  (or  if 
greater,  the  $112,500  (indexed)  threshold 
for  the  year).  The  amount  of 
distributions  for  1987  to  which  the  10 
percent  tax  is  applicable  ($160,000) 
exceeds  $150,000  by  $10,000.  Thus,  the 
portion  of  the  section  72(t)  tax  of  $16,000 
that  is  attributable  to  excess 
distributions  equals  $1,000  (10  percent  of 
$10,000).  This  amount  is  credited  against 
the  section  4981A  tax.  The  total  tax 
payable  under  the  provisions  of  sections 
72(t)  and  4981A  is  $18,500  ($16,000  -»- 
($7.500-$1,000)). 

(c)  Net  unrealized  appreciation.  A 
distribution  consisting  of  net  unrealized 
appreciation  of  employer  securities  that 
is  excluded  from  gross  income  is  not 
subject  to  section  72(t)  and,  therefore, 
there  is  no  section  72(t)  tax  on  such 
distribution  that  may  be  used  to  offset 
the  tax  on  excess  distributions. 

cS:  Q.  If  a  distribution  that  is  subject 
to  both  the  10  percent  tax  on  early 
distributions  from  quaUfied  plans 
imposed  under  section  72(t)  and  the  15 
percent  tax  on  excess  distributions 
imposed  under  section  4981A  is  received 
by  an  individual  who  elects  to  calculate 
the  15  percent  tax  using  the  special 
grandfather  rule,  how  is  the  offset  of  the 
10  percent  tax  imposed  under  section 
72(t)  calculated? 

A.  The  section  4961A  tax  is  reduced 
only  by  the  amount  of  the  10  percent  tax 
that  is  attributable  to  the  portion  of  the 
distribution  to  which  the  section  4981  .A 
tax  apphes.  For  example,  assume  that 
(a)  an  individual  (A),  age  57.  receives 
during  199X  a  distribution  from  a 
qualified  plan  of  $325,000  that  is  subject 
to  the  10  percent  section  72(t)  tax;  (b)  the 
distribution  is  not  a  lump  sum 
distribution  and  is  subject  to  the  15 
percent  excise  tax  imposed  by  section 
4981A;  (c)  A  has  elected  to  use  the 
special  grandfather  rule;  and  (d)  A 
accelerates  the  rate  of  recovery  of  the 
remaining  grandfather  amount  of 
$250,000  so  that  only  $75,000  of  this 
distribution  is  subject  to  the  section 
4981A  tax.  Thus,  the  section  4981A  tax 
is  $11,250  (15%  of  $75,000).  The  portion 
of  the  section  72(t)  10  percent  tax  that  is 
offset  against  the  section  4981A  tax  of 
$11,250  is  limited  to  $7,500  (10%  of 
$75,000),  the  section  72(t)  tax  on  the 
amount  of  distributions  after  taking  into 
accotmt  the  reduction  under  the 
grandfather  rule. 
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c-6:  Q.  When  do  distributions  become 
subject  to  the  excise  tax  under  section 
4981A? 

A.  (a)  General  rule.  Excess 
distributions  made  after  December  31. 
1986.  are  subject  to  the  excise  tax  under 
section  4981  A.  i 

(b)  Transitional  rule — (1)  | 

Termination.  Distributions  prior  to 
January  1. 1988.  made  on  account  of 
certain  terminations  of  a  quaHfied 
employer  plan  are  not  subject  to  tax 
under  section  4981A.  For  a  plan 
termination  to  be  eligible  for  this 
transitional  rule,  the  plan  termination 
must  occur  before  January  1, 1987.  For 
purposes  of  applying  the  rules  of  section 
4981A  (except  the  reporting 
requirements),  any  such  distribution  is 
treated  as  if  made  on  December  31. 1986. 
The  distribution  of  an  annuity  contract 
is  not  an  excepted  distribution.  See  Q&A 
a-5  of  this  section. 

(2)  Lump  sum  distributions.  A  lump 
sum  distribution  that  an  individual  who 
separates  from  service  in  1986  receives 
in  calendar  year  1987  before  March  16  is 
treated  as  a  distribution  received  in  1986 
if  such  individual  elects  to  treat  it  as 
received  in  1986  under  the  provisions  of 
section  1124  of  TRA  '86.  Thus,  such  a 
quaUfying  section  1124  distribution  is 
not  subject  to  tax  under  section  4981A 
for  1987.  For  purposes  of  applying  the 
rules  of  section  4981A.  the  amount 
attributable  to  such  distribution  is 
included  in  the  individual's  August  1, 
1986  accrued  benefit  and  such 
distribution  is  treated  as  if  made  on 
December  31. 1986. 

(3)  Grandfather  amount  recovery.  If 
an  individual  described  in  this 
paragraph  elects  the  special  grandfather 
rule,  the  entire  amount  of  distributions 
described  in  subparagraph  (1)  or  (2)  of 
this  paragraph  (b)  is  treated  as  a 
recovery  of  the  individual's  grandfather 
amount  because  it  is  treated  as  received 
on  December  31. 1986.  Thus,  the 
individual's  outstanding  grandfather 
amount  as  of  the  date  of  the  distribution 
is  reduced  by  the  amount  of  such     I 
distribution.  ' 

c-7:  Q.  How  is  the  tax  on  excess 
distributions  or  on  excess  accumulations 
under  section  4981A  reported? 

A.  (a)  Tax  on  excess  distributions.  An 
individual  liable  for  tax  on  account  on 
excess  distributions  under  section  4981A 
must  complete  Form  5329  and  attach  it 
to  his  income  tax  return  for  the  taxable 
year  beginning  with  or  within  the 
calendar  year  during  which  the  excess 
distributions  are  received.  The  amount 
of  the  tax  is  reported  on  such  form  and 
in  such  manner  as  prescribed  by  the 
Commissioner. 

(b)  Tax  on  excess  accumulations — (1) 
General  rule.  If.  with  respect  to  the 


estate  of  any  individual,  there  is  a  tax 
under  section  498lA(d)  on  account  of 
the  individual's  excess  accumulations, 
the  amount  of  such  tax  is  reported  on 
Schedule  S  (Form  706  or  706NR). 
Schedule  S  must  be  filed  on  or  before 
the  due  date  imder  section  6075 
including  extensions,  for  filing  the  estate 
tax  rptum.  The  tax  under  section 
498lA(d)  must  be  paid  by  the  otherwise 
applicable  due  date  for  paying  the  estate 
tax  imposed  by  chapter  11  even  if. 
pursuant  to  section  6018(a).  no  return  is 
otherwise  required  with  respect  to  the 
estate  tax  imposed  by  chapter  11. 

(2)  Earliest  due  date.  Notwithstanding 
paragraph  (b)(1)  of  this  c-7.  the  due  date 
for  fiUng  Schedule  S  (Form  706)  and 
paying  the  tax  on  excess  accumulations 
under  section  498lA(d)  is  not  eariier 
than  February  1. 1988.  Thus,  with 
respect  to  the  estates  of  individuals 
dying  in  January  through  April  of  1987. 
the  due  date  for  filing  Schedule  S  (Form 
706)  and  paying  any  tax  owed  under 
section  498lA(d)  is  not  eariier  than 
February  1. 1988,  even  if  the  due  date  for 
filing  the  Schedule  706  and  paying  the 
estate  tax  imposed  by  chapter  11  is  an 
earlier  date.  Further,  no  interest  or 
penalties  will  be  charged  for  failure  to 
pay  any  tax  on  excess  accumulations 
under  section  4981A  before  January  31. 
1988. 

c-8:  Q.  Does  the  fact  that  the  benefits 
under  a  qualified  retirement  plan  or 
individual  retirement  account  are 
community  property  affect  the 
determination  of  the  excise  tax  under 
section  4981A? 

A.  Generally,  no.  The  operation  of 
community  property  law  is  disregarded 
in  determining  the  amount  of  aggregate 
annual  distributions.  Thus,  the  excise 
tax  under  section  4981A  is  computed 
without  regard  to  the  spouse's 
conmiunity  property  interest  in  the 
individual's  or  decedent's  distributions 
or  accumulation.  Also,  any  reporting  to 
the  individual  by  a  trustee,  must  be  done 
on  an  aggregate  basis  without  regard  to 
the  community  property  law. 

d.  Excess  Accumulations 

d-1:  Q.  To  what  extent  does  section 
4981A  increase  the  estate  tax  imposed 
by  chapter  11  with  respect  to  the  estates 
of  any  decedents? 

A.  Section  498lA(d)  provides  that  the 
estate  tax  imposed  by  chapter  11  with 
respect  to  the  estate  of  any  decedent  is 
increased  by  an  amount  equal  to  15 
percent  of  the  decedent's  excess 
accumulation.  See  Q&A  d-2  through  d-7 
of  this  section  for  rules  for  determining 
the  decedent's  excess  accumulation.  See 
Q&A  d-8  of  this  section  concerning 
credits  under  section  2010  through  2016. 
See  Q&A  d-9  of  this  section  for 


examples  illustrating  the  determination 
of  the  increase  in  estate  tax  under 
section  498lA(d). 

d-2:  Q.  How  is  the  amount  of  an 
decedent's  excess  accumulation 
determined? 

A.  (a)  General  rule.  A  decedent's 
excess  accumulation  is  the  excess  of  (1) 
the  aggregate  value  of  the  decedent's 
interests  in  all  qualified  employer  plans 
and  individual  retirement  plans 
(decedent's  aggregate  interest)  as  of  the 
date  of  the  decedent's  death  over  (2)  an 
amount  equal  to  the  present  value  of  a 
hypothetical  life  annuity  determined 
under  Q&A  d-7  of  this  section.  If  the 
personal  representative  for  the 
individual's  estate  elects  to  value  the 
property  in  the  gross  estate  under 
section  2032.  the  apphcable  valuation 
date  prescribed  by  section  2032  shall  be 
substituted  for  the  decedent's  date  of 
death. 

(b)  Other  rules.  See  Q&A  d-3  and  d-4 
of  this  section  if  the  decedent  or.  where 
appropriate,  the  decedent's  personal 
representative  validly  elects  the  special 
grandfather  rule  and  has  any  unused 
grandfather  benefit  as  of  the  date  of  his 
death.  See  Q&A  d-5  and  d-6  of  this 
section  to  determine  the  decedent's 
aggregate  interest. 

d-3:  Q.  Does  the  special  grandfather 
rule  apply  for  purposes  of  determining 
the  amount  of  the  decedent's  excess 
accumulation? 

A.  Yes.  If  a  decedent  prior  to  death  (or 
the  decedent's  personal  representative 
after  death)  makes  an  election  that 
satisfied  the  procedures  in  Q&A  b-3  of 
this  section,  the  special  grandfather  rule 
applies. 

d-4:  Q.  How  is  the  decedent's  excess 
accumulation  determined  if  the  special 
grandfather  rule  applies? 

A.  If  the  special  grandfather  rule 
applies,  the  decedent's  excess 
accumulation  is  the  excess  of  (a)  the 
decedent's  aggregate  interest 
(determined  under  Q&A  d-5  of  this 
section)  over  (b)  the  greater  of  (1)  the 
decedent's  remaining  imrecovered 
grandfather  amount  as  of  the  date  of  the 
decedent's  death,  or  (2)  an  amount  equal 
to  the  present  value  of  a  hypothetical 
life  annuity  under  Q&A  d-7  of  this 
section. 

d-5.  Q.  How  is  the  value  of  the 
decedent's  aggregate  interest  as  of  the 
applicable  valuation  date  under  Q&A  d- 
2  determined? 

A.  (a)  Method  of  valuation.  The  value 
of  the  decedent's  aggregate  interest  on 
the  decedent's  date  of  death  is 
determined  in  a  manner  consistent  with 
the  valuation  of  such  interests  for 
purposes  of  determining  the  individual's 
gross  estate  for  purposes  of  chapter  11. 
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If  the  personal  representative  for  an 
individual's  estate  subject  to  estate  tax 
elects  to  value  the  property  in  the  gross 
estate  under  section  2032.  the  decedent's 
aggregate  interest  is  valued  in  a  manner 
consistent  with  the  rules  prescribed  by 
section  2032  (and  other  relevant  estate 
,      tax  sections).  No  adjustments  provided 
in  chapter  11  in  valuing  the  gross  estate 
are  made.  Thus,  there  is  no  adjustment 
under  section  2057  (relating  to  the  sale 
of  certain  employer  securities). 

(b)  Amounts  included.  Generally,  all 
amounts  payable  to  beneficiaries  of  the 
decedent  under  any  qualified  employer 
plan  (including  amounts  payable  to  a 
surviving  spouse  under  a  qualified  joint 
and  survivor  annuity  or  qualified 
preretirement  survivor  annuity)  or 
individual  retirement  plan,  whether  or 
not  otherwise  included  in  valuing  the 
decedent's  gross  estate,  are  considered 
to  be  part  of  the  decedent's  interest  in 
such  plan. 

(c)  Rollover  after  death.  If  any  amount 
is  distributed  from  a  qualified  employer 
plan  or  individual  retirement  plan  within 
the  60-day  period  ending  on  the 
decedent's  date  of  death  and  is  rolled 
over  to  an  IRA  after  such  date  but 
within  60  days  of  the  date  distributed, 
the  decedent's  aggregate  interest  is 
increased  by  the  amount  rolled  over, 
valued  as  of  the  date  received  by  the 
IRA. 

d-6.  Q.  Are  there  any  reductions  in 
the  decedent's  aggregate  interest? 

A.  The  decedent's  aggregate  interest  is 
reduced  by  the  following: 

(a)  Amount  payable  to  alternate 
payee.  The  amount  of  any  portion  of  the 
deceased  individual's  interest  in  a 
qualified  employer  plan  that  is  payable 
to  an  alternate  payee  in  whose  income 
the  amount  is  includible  under  a 
qualified  domestic  relations  order  within 
the  meaning  of  section  414(p)  (QDRO). 
However,  such  portion  must  be  taken 
into  account  in  determining  the  excess 
distribution  or  the  excess  accumulation 
upon  the  death  of  such  alternate  payee 
for  purposes  of  determining  if  there  is  a 
tax  under  section  498lA(a)  or  an 
increase  in  the  estate  tax  under  section 
498lA(d)  with  respect  to  such  alternate 
payee. 

(b)  Investment  in  the  contract.  The 
amount  of  the  deceased  individual's 
unrecovered  investment,  within  the 
meaning  of  section  72(f).  in  any  qualified 
employer  plan  or  individual  retirement 
plan. 

(c)  Life  insurance  proceeds.  The 
excess  of  any  amount  payable  by  reason 
of  the  death  of  the  individual  under  a 
fife  insurance  contract  held  under  a 
qualified  employer  plan  over  the  cash 
surrender  value  of  such  contract 
immediately  before  the  death  of  such 


individual  (the  amount  excludible  from 
income  by  reason  of  section  101(a)). 
Amounts  excludible  from  gross  income 
because  of  section  101(b)  do  not  reduce 
the  decedent's  aggregate  interest. 

(d)  Interest  as  a  beneficiary.  The 
amount  of  the  deceased  individual's 
interest  in  a  qualified  retirement  plan  or 
individual  retirement  plan  by  reason  of 
the  death  of  another  individual. 

d-7.  Q.  How  is  the  present  value  of 
the  hypothetical  life  annuity 
determined? 

A.  (a)  General  rule.  The  hypothetical 
life  annuity  is  a  single  life  annuity 
contract  that  provides  for  equal  annual 
annuity  payments  commencing  on  the 
decedent's  date  of  death  for  the  life  of 
an  individual  whose  age  is  the  same  as 
the  decedent's  determined  as  of  the  date 
of  the  decedent's  death.  The  amount  of 
each  annua!  payment  is  equal  to  the 
greater  of  $150,000  (unindexed)  and 
$112,500  (as  indexed  until  the  dale  of 
death).  If  the  decedent  elected  (or  the 
decedent's  personal  representative 
elects)  the  special  grandfather  rule,  the 
amount  of  each  annual  payment  is 
$112,500  (as  indexed  until  the  date  of 
death)  even  if  there  is  no  remaining 
grandfather  amount. 

(b)  Determination  of  age.  The 
decedent's  age  as  of  the  decedent's  date 
of  death  for  purposes  of  valuing  the 
hypothetical  life  annuity  is  the 
decedent's  attained  age  (in  whole  years) 
as  of  the  decedent's  date  of  death.  For 
example,  if  the  decedent  was  bom  on 
February  2, 1930,  and  died  on  August  3, 
1990,  the  decedent's  age  for  purposes  of 
valuing  the  hypothetical  life  annuity  is 
60. 

(c)  Interest  rate  assumptions.  The 
present  value  of  the  single  life  annuity 
described  above  must  then  be 
calculated  using  the  interest  rate  and 
mortality  assumptions  in  §  20.2031-7  of 
the  Estate  Tax  Regulations  in  effect  on 
the  date  of  death. 

d-8:  Q.  Are  any  credits,  deductions, 
exclusions,  etc.  that  apply  for  estate  tax 
purposes  allowable  as  an  offset  against 
the  excise  tax  under  section  498lA{d) 
for  excess  accumulations? 

A.  No.  No  credits,  deductions, 
exclusions,  etc.  that  apply  for  estate  tax 
purposes  are  allowed  to  offset  the  tax 
imposed  under  section  498lA(d).  Thus, 
no  credits  under  section  2010  through 
2016  or  other  reductions  permitted  by 
Chapter  11  are  allowable  against  the  tax 
under  section  498lA(d)  for  excess 
accumulations.  For  example,  no  credits 
are  allowable  for  the  unified  credit 
against  the  estate  tax,  for  state  death 
taxes,  or  for  gift  taxes. 

d-8A.  Q.  Is  the  estate  liable  for  the 
excise  tax  of  15  percent  on  the  amount 
of  the  decedent's  excess  accumulations? 


A.  Yes.  In  all  events,  the  estate  is 
liable  for  the  excise  tax  of  15  percent  on 
the  amount  of  the  decedent's  excess 
accumulations.  Transferee  liability  rules 
under  chapter  11  do  apply,  however. 
Similarly,  the  reimbursement  provisions 
of  section  2205  also  apply.  Additionally, 
the  rules  generally  applicable  for 
purposes  of  determining  the 
apportionment  of  the  estate  tax  apply  to 
the  apportionment  of  the  excise  tax 
under  section  4981A(d).  Thus,  the 
decedent's  will  or  the  applicable  state 
apportionment  law  may  provide  that  the 
executor  is  entitled  to  recover  the  tax 
imposed  under  section  498lA(d) 
attributable  to  any  property  from  the 
beneficiary  entitled  to  receive  such 
property.  However,  absent  such  a 
provision  in  the  decedent's  will  or  in  the 
applicable  state  apportionment  law,  the 
executor  is  not  entitled  to  recover  the 
tax  imposed  under  section  498lA(d) 
attributable  to  any  property  from  the 
beneficiary  entitled  to  receive  such 
property. 

d-9:  Q.  How  is  the  additional  tax 
computed  with  respect  to  a  decedent's 
estate  under  section  498lA(d)? 

A.  The  determination  of  the  additional 
tax  under  section  498lA(d)  is  illustrated 
by  the  following  examples: 

Example  1.  (a)  An  individual  (A)  dies  on 
February  1, 199X  at  age  70  and  9  months.  As 
of  A's  date  of  death,  A  has  an  interest  in  a 
defined  benefit  plan  described  in  section 
401(a)  (Plan  X).  Plan  X  has  never  provided  for 
employee  contributions.  A  has  no  section  72 
(f)  investment  in  Plan  X.  A  does  not  have  any 
interest  in  any  other  qualified  employer  plan 
or  individual  retirement  plan.  The  alternate 
valuation  date  in  section  2032  does  not  apply. 
A  did  not  elect  to  have  the  special 
grandfather  rule  apply.  A's  interest  in  Plan  X 
is  in  the  form  of  a  qualified  joint  and  survivor 
annuity.  The  value  of  the  remaining  payments 
under  the  joint  and  survivor  annuity  as  of  A's 
date  of  death  (determined  under  D-5)  is 
$2,000,000. 

(b)  Because  A  is  age  70  and  9  months  of  As 
date  of  death,  A's  life  expectancy  as  of  A's 
date  of  death  is  calculated  using  age  70  (A's 
attained  age  in  whole  years  on  A's  date  of 
death).  The  factor  from  Table  A  of  §  20.2031- 
7(f)  used  to  determine  the  present  value  of  a 
single  life  annuity  for  an  individual  age  70  is 
6.0522.  The  greater  of  $150,000  or  $112,500 
indexed  for  199X  is  150.000.  The  present 
value  of  the  hypothetical  single  life  annuity  is 
$907,830  ($150,000  X  6.0522) 

(c)  The  amount  of  A's  excess  accumulation 
is  $1,092,170,  determined  as  follows: 
$2,000,000  (value  of  As  interest  in  Plan  X) 
minus  $907,830  (value  of  hypothetical  signle 
life  annuity  contract)  equals  $1,092,170. 

(d)  The  increase  in  the  estate  lax  under 
section  4981A(d)  is  $163,825  (15  percent  of 
$1,092,170). 

Example  2.  (a)  The  facts  are  the  same  as  in 
Example  1.  except  that  A's  interest  in  Plan  X 
consists  of  the  following: 
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(1)  SZWWlWO,  value  of  employer-provided 
portion  of  a  quaUCed  joint  and  survivor 
annuity  determined  as  of  A'»  date  of  death 
using  fte  interest  and  mortality  assumptions 
in  {  20.SD31-7. 

(2)  tno,<na  proceeds  of  a  term  life 
iBMfMKe  oontract  (no  cash  surrender  value 
before  death). 

(3)  HOILflOa  amount  (employer-provided 
portion)  payable  to  A't  former  spouse 
pursuant  to  a  QORO. 

(4)  $100,000.  amount  of  A's  investment  in 
Plan  X. 

(b)  The  value  of  A's  interest  in  Plan  X  for 
purposes  of  calculating  As  excess 
accunwlation  is  still  S2,000.00a  The  proceeds 
of  the  lenn  life  insurance  contract,  the 
amount  payable  under  the  QDRO,  and  the 
amount  of  A's  investment  in  Plan  X  are 
excluded  from  such  value. 

Example  3.  (a)  The  facts  are  the  same  as  in 
Example  1.  except  that  A  elected  the  special 
grandfather  rule.  A's  initial  grandfather 
amount  was  Sl.loaOOO.  As  of  A's  date  of 
death.  A  bad  received  $500,000  in 
distributions  that  were  treated  as  a  return  of 
As  grandfather  amount.  Thus.  A's  unused 
grandfather  amount  is  $600,000  ($1,100,000- 
$500,000).  In  199X.  assume  that  $112,500 
indexed  is  still  $112,500. 

(b)  A's  excess  retirement  accumulation  is 
determined  as  follows:  $2,000,000  minus  the 
greater  of  (1)  $800,000  or  (2)  the  present  value 
of  a  period  certain  annuity  of  $112,500  a  year 
for  16  years.  The  present  value  of  a  single  life 
annuity  of  $112,500  a  year  for  an  individual 
age  70  is  determined  as  follows:  $112,500  x 
6.0522 =$680,827.25.  $880,827.25  is  greater 
than  $60a000.  Thus  the  amount  of  the  excess 
retirement  accumulation  is  $1,319,173 
($2,000,000  minus  $68a827). 

(c)  The  additional  estate  tax  under  section 
498lA(d)  is  $197,875  (15  percent  of  $1,319,173). 

Example  4.  (a)  The  facts  are  the  same  as  in 
Example  3  except  that,  as  of  A's  date  of 
death,  A  received  $90,000  in  distributions  that 
were  treated  as  a  return  of  A's  grandfather 
amount.  Thus,  A's  unused  grandfather 
amount  is  $1,010,000  {$1,100,000-$90.000). 

(b)  A's  excess  retirement  accumulation  is 
determined  as  follows:  $2,000,000  minus  the 
greater  of  (1)  ($1,010,000  (As  unused 
grandfather  amount)  or  (2)  680,827.25  (the 
present  value  of  a  single  life  annuity  of 
$112,500  a  year  for  an  individual  age  70).  As 
unused  grandfather  amount  is  greater  than 
the  present  value  of  the  hypothetical  life 
annuity.  Thus,  the  amount  of  the  excess  i 
retirement  accumulation  is  $990,000 
($2.000,00O-$l.O10.000). 

(c)  The  additional  estate  tax  under  section 
4981  A(d)  is  $148,500  (15  percent  of  $990,000). 

d-10:  Q.  if  a  surviving  spouse  rolls 
over  a  distribution  from  a  qualified 
retirement  plan  or  an  individual 
retirement  plan  of  the  decedent  to  an 
individual  retirement  plan  (IRA) 
established  in  the  spouse's  own  name,  is 
any  distribution  in  a  calendar  year  from 
the  IRA  receiving  such  rollover  included 
in  determining  the  spouse's  excess 
distribution  or  excess  accumulation  in 
such  calendar  year? 

A.  (a)  Genera]  rule.  If  a  surviving 
spouse  rolls  over  a  distribution  from  a 


quaUfied  retirement  plan  or  an 
individual  retirement  plan  of  the 
decedent  to  aa  individual  retirement 
plan  (IRA)  estabiished  in  the  spouse's 
own  name  with  the  rollover  contribution 
and  no  other  contributions  or  transfers 
are  made  to  the  IRA  receiving  the 
rollover  contribution,  distributions  from 
such  IRA  will  be  excluded  in 
determining  the  spouse's  excess 
distributions  and  the  value  of  the  IRA   . 
will  be  excluded  in  determining  the 
spouse's  excess  accumulation.  If  the 
surviving  spouse  rolls  over  a  distribution 
from  a  qualified  retirement  plan  or  IRA 
of  the  decedent  to  an  IRA  for  which  the 
spouse  has  prior  contributions  or  makes 
additional  contributions  to  the  IRA 
receiving  the  distribution,  distributions 
from  the  IRA  will  be  included  in 
determining  the  amount  of  the  excess 
distributions  received  by  the  spouse  for 
the  calendar  year  of  the  distribution  and 
the  value  of  the  IRA  at  the  applicable 
valuation  date  will  be  included  in 
determining  the  spouse's  excess 
accumulation. 

(b)  Special  rules.  The  rule  in 
paragraph  (a)  of  this  Q&A  d-10  also 
applies  if  a  surviving  spouse  elects  to 
treat  an  inherited  IRA  (described  in 
section  408(dK3)(C)(ii))  as  the  spouse's 
own  IRA  as  long  as  the  surviving  spouse 
makes  no  further  contributions  to  such 
IRA. 

(c)  Other  beneficiaries.  Rules  similar 
to  the  rules  in  paragraphs  (a)  and  (b) 
shall  apply  to  an  individual  who  elected 
to  treat  an  IRA  as  subject  to  the 
distribution  requirements  of  section 
408(a)(6).  prior  to  amendment  by  section 
521(b)  of  TRA  '84.  under  §  1.408- 
2(b)(7)(ii)  of  the  Income  Tax 
Regulations. 

d-11.  Q.  To  what  estates  does  the 
excise  tax  under  section  498lA(d) 
apply? 

A.  The  excise  tax  under  section 
498lA(d)  applies  to  estates  of  decedents 
dying  after  December  31, 1986. 

d-12:  Q.  Is  the  aggregate  interest 
reduced  by  distributions  described  in 
paragraph  (b)(1)  of  Q&A  c-6  of  this 
section  (distributions  prior  to  January  1, 
1988,  made  on  account  of  certain 
terminations  of  a  qualified  employer 
plan)  which  are  made  after  the 
individual's  death. 

A.  Yes,  the  value  of  the  individual's 
aggregate  interest  determined  under 
Q&A  d-5  of  this  section  is  reduced  by 
distributions  described  in  paragraph 
(b)(1)  of  Q&A  c-6  of  this  section  which 
are  made  after  the  individual's  death. 


PART  29-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  for  Part  602 
continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805. 

§602.101    [Amended] 

Par.  4.  Section  802.101  is  amended  by 
inserting  in  the  appropriate  places  in  the 
table.  "54.4981A-1T  .  .  .  1545-0203 ". 

"There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  foimd  impractical  to 
issue  this  Treasury  decision  with  notice 
and  public  procedure  under  subsection 
(b)  or  section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  sections 
4981A  and  7805  of  the  Internal  Revenue 
Code  of  1954  (100  Stat.  2481.  26  U.S.C. 
4981A;  68A  Stat.  917.  26  U.S,C.  7805). 
Lawrence  B.  Gibbs. 
Commissioner  of  Internal  Revenue. 

Approved:  November  23, 1987. 
O.  Donaldson  Chapoton, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  87-28401  Filed  12-9-87;  8:45  am) 

BILLING  CODE  4S30-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  110 
[CGD13  85-07] 

Anchorage  Grounds;  Columbia  River, 

OR  and  WA 

agency:  Coast  Guard.  DOT. 

ACTION;  Final  rule. | 

summary:  At  the  request  of  the  Port  of 
Portland,  Oregon,  and  several  other 
Lower  Columbia  River  ports,  the  Coast 
Guard  is  amending  the  anchorage 
regulations  for  the  Lower  Columbia 
River  by  expanding  and  renaming  the 
existing  anchorage  grounds  near 
Astoria,  Oregon,  and  by  adding  seven 
new  anchorages  between  Longview, 
Washington,  and  Vancouver. 
Washington.  The  new  anchorages  are 
located  as  follows: 

1.  Between  the  Port  of  Longview  docks 
and  the  main  ship  channel; 

2.  Along  Sandy  Island  across  the  main 
ship  channel  from  Kalama,  Washington; 

3.  North  of  Sandy  Island  across  the 
main  ship  channel  from  Columbia  City. 
Oregon; 
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4.  Along  Sauvie  Island  across  the 
main  ship  channel  from  Bachelor  Point; 

5.  Across  the  main  ship  channel  from 
Sauvie  Island  near  Hewlett  Point; 

6.  Between  Kelley  Point  and  the  main 
ship  channel;  and 

7.  Along  Hayden  Island  across  the 
main  ship  channel  from  the  Port  of 
Vancouver. 

Expansion  of  the  anchorage  grounds 
is  being  accomplished  to  enhance  the 
ports'  ability  to  efficiently  and 
economically  handle  existing  shipping 
and  to  provide  sufficient  space  to 
accommodate  increases  in  shipping 
anticipated  over  the  next  20  years. 
EFFECTIVE  DATE:  January  11. 1988. 
FOR  FURTHER  INFORMA'HON  CONTACT! 
CDR  N.  S.  PORTER.  U.S.  Coast  Guard 
Marine  Safety  Office.  6767  North  Basin 
Avenue,  Portland.  Oregon  97217.  (503) 
240-9317. 

SUPPLEMENTARY  INFORMATION:  On 

November  18, 1986.  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  for 
these  regulations  (51  FR  41642). 
Interested  persons  were  requested  to 
submit  comments  and  eight  comments 
were  received. 

Drafting  Infofmation 

The  drafters  of  these  regulations  are 
CDR  N.  S.  PORTER,  USCG,  Project 
Officer,  Marine  Safety  Office  Portland. 
Oregon,  and  LCDR  L.  I.  KIERN.  USCG, 
Project  Attorney,  Thirteenth  Coast 
Guard  Distinct  Legal  Office,  Seattie. 
Washington. 

Discussion  of  Comments 

Eight  comments  were  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking.  Of  these,  seven  were  fully 
supportive  of  the  proposal  and  urged  its 
adoption  without  change.  Commentors 
in  this  group  included  the  Portland 
Steamship  Operators  Association,  the 
Columbia  River  Pilots,  tiie  Oregon  Public 
Ports  Association,  the  Pacific  Northwest 
Waterways  Association  and  the  Lower 
Columbia  River  Ports  of  Portiand. 
Vancouver  and  Kalama.  The  eighth 
comment  received  conveyed  a  strong 
objection  only  to  the  proposed 
anchorage  along  Sandy  Island  across 
the  main  ship  channel  from  Kalama, 
Washington.  The  commenter  in  this  case 
was  a  commercial  drift  fisherman  who 
has  traditionally  fished  along  Sandy 
Island  in  an  area  at  least  partially 
covered  by  the  proposed  Kalama 
Anchorage.  The  commenter  stated  that 
any  ship  anchored  in  this  area  would 
disrupt  his  ability  to  fish  and  therefore 
to  make  a  living.  In  response  to  this 
comment,  the  Coast  Guard  contacted  the 
Port  of  Kalama.  the  Columbia  River 


Pilots,  and  two  other  drift  fishermen 
who  work  the  Kalama  area.  Discussions 
with  these  organizations  and  individuals 
have  led  the  Coast  Guard  to  conclude 
that  the  proposed  anchorage  can  exist 
without  significant  impact  on  the 
commenter's  ability  to  fish.  This 
conclusion  was  based  on  the  projected 
utilization  of  the  anchorage  (both 
fi-equency  and  length  of  stay),  the 
relatively  short  fishing  seasons 
involved,  and  the  willingness  of  port 
and  steamship  officials  to  work  with  the 
commenter  to  resolve  any  conflicts  in 
anchorage  use. 

In  view  of  the  concerns  expressed 
over  conflicting  utilization  of  the 
Kalama  Anchorage,  the  Coast  Guard 
intends  to  actively  monitor  use  of  this 
anchorage,  involve  itself  as  necessary  in 
the  resolution  of  conflicts,  and  make 
such  corrections  to  the  regulations  as 
may  be  required  to  minimize  the 
economic  impacts  on  all  parties. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  nonmajor  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
Although  expansion  of  the  Lower 
Columbia  River  Anchorage  Grounds  has 
the  potential  for  adversely  affecting  the 
commercial  fishing  industry,  these  rules 
have  been  drafted  so  as  to  minimize 
those  effects.  Additionally,  the  primary 
users  of  the  new  anchorage  areas  have 
indicated  their  desire  and  intent  to  work 
with  the  conmiercial  fishing  industry  to 
eliminate  any  conflicts  which  may  arise 
over  competing  uses  of  the  areas. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

Final  Regulations 

In  consideration  of  the  foregoing,  Part 
110  of  Tide  33.  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  110— {AMENDED] 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471;  2030,  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 

2.  Section  110.228  is  revised  to  read  as 
follows: 


§  1 10.228    Columbia  River,  Oregon  and 
Wastiington. 

(a)  The  anchorage  grounds. — (1) 
Astoria  North  Anchorage.  An  area 
enclosed  by  a  line  beginning  north  of 
Astoria,  Oregon,  at  latitude  46'11'47'  N. 
longitude  123*49'39'  W;  thence 
continuing  northerly  to  latitude  46'12'05' 
N.  longitude  123'49'35'  W;  thence 
northeasterly  to  latitude  46°13'16"  N. 
longitude  123''46'23'  W;  thence  southeriy 
to  latitude  46"'13'01"  N,  longitude 
123''46'12'  W;  tiience  southwesteriy  to 
latitude  46*11'52'  N,  longitude  123''49'13'' 
W;  thence  westerly  to  the  point  of 
beginning. 

(2)  Astoria  South  Anchorage.  An  area 
enclosed  by  a  line  beginning  north  of 
Astoria.  Oregon,  at  latitude  46°11'38"  N, 
longitude  123°48'59'  W;  thence 
continuing  northerly  to  latitude  46°11'47" 
N.  longitude  123''49'08'  W;  thence 
northeasterly  to  latitude  46°13'03'  N. 
longitude  123''45'50'  W;  thence 
northeasteriy  to  latitude  46''13'07'  N. 
longitude  123*45'37'  W;  Uience  southeriy 
to  latitude  46*12'56'  N.  longitude 
123''45'30'  W;  thence  southwesteriy  to 
latitude  46*12'24'  N,  longitude  123°46'33" 
W;  thence  southwesterly  to  latitude 
46''12'07"  N,  longitude  123""47'24"  W; 
thence  southwesterly  to  the  point  of 
beginning. 

(3)  Longview  Anchorage.  An  area 
enclosed  by  a  line  beginning  southeast 
of  Longview.  Washington,  at  latitude- 
46"'07'15'  N.  longihide  122*59'08'  W; 
thence  continuing  northeasterly  to 
latitude  46*07'23"  N.  longitude  122°58'56" 
W;  thence  southeasterly  to  latitude 
46°06'58''  N.  longitude  122''58'20"  W; 
thence  southeasterly  to  latitude 
46°06'42'  N,  longitude  122'57'56"  W; 
thence  southeriy  to  latitude  46°06'33'  N. 
longitude  122''58'04'  W;  thence  westerly 
to  latitude  46''06'35'  N,  longitude 
122"'58'10'  W;  thence  northwesteriy  to 
latitude  46'06'42'  N.  longitude  122*58'23" 
W;  thence  northwesterly  to  the  point  of 
beginning. 

(4)  Kalama  Anchorage.  An  area 
enclosed  by  a  line  beginning  northeast 
of  Sandy  Island  at  latitude  46°00'59"  N. 
longitude  122"'51'31'  W;  thence 
continuing  southeasterly  to  latitude 
46''00'55"  N.  longitude  122'51'27'  W; 
thence  southeasterly  to  latitude 
46*00'36'  N.  longitude  122*51'11'  W; 
thence  southerly  to  latitude  45°59'42'  N, 
longitude  122*50'48'  W;  thence  westerly 
to  latitude  45*59'39"  N,  longitude 
122*50'59*  W:  thence  northeriy  to 
latitude  46*00'35'  N,  longitude  122*51'26' 
W;  thence  northwesterly  to  latitude 
46''00'52'  N,  longitude  122°51'41''  W; 
thence  northeasterly  to  the  point  of 
beginning. 
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(5)  Woodland  Anchorage.  An  area 
enclosed  by  a  line  beginning  east  of 
Columbia  City,  Oregon,  at  latitude 
45*53'56'  N,  longitude  122°48'13'  W: 
thence  continuing  easterly  to  latitude 
45°53'58"  N,  longitude  122*47'58"  W;  j 
thence  southerly  to  latitude  45°53'29"N, 
longitude  122*47'41'  W;  thence  westerly 
to  latitude  45*53'21'  N.  longitude 
122°4r59'  W;  thence  northerly  to 
latitude  45*53'42'  N.  longitude  122°48'09' 
W;  thence  northerly  to  the  point  of 
beginning. 

(6)  Henrici  Bar  Anchorage.  An  area 
enclosed  by  a  line  beginning  near  the 
mouth  of  Bachelor  Slough  at  latitude 
45'47'25"  N,  longitude  122°46'45-  W; 
thence  continuing  southeasterly  to 
latitude  45°46'46"  N.  longitude  122*46'10" 
W;  thence  southeasterly  to  latitude 
45°46'26'  N.  longitude  122''45'56'  W; 
thence  southerly  to  latitude  45°46'04"  N. 
longitude  122°45'46"  W;  thence  southerly 
to  latitude  45'45'42'  N.  longitude 
122*45'41"  W;  thence  southerly  to 
latitude  45*45'38'  N.  longitude  12r45'41" 
W;  thence  westerly  to  latitude  45°45'38" 
N,  longitude  122°45'48'  W;  thence 
northerly  to  latitude  45°46'17"  N. 
longitude  122*46'06'  W;  thence 
northwesterly  to  latitude  45°4r21"  N. 
longitude  122°46'55'  W;  thence 
nortfieasterly  to  the  point  of  beginning 

(7)  Willow  Bar  Anchorage.  An  area 
enclosed  by  a  line  beginning  northeast 
of  Reeder  Point  at  latitude  45°43'41"  N, 
longitude  122'45'36'  W;  thence  | 
continuing  easterly  to  latitude  45''43'40" 
N.  longitude  122°45'26"  W;  thence 
southerly  to  latitude  45°41'28"  N. 
longitude  122"'46'12'  W;  thence  westerly 
to  latitude  45'41'30'  N.  longitude       I 
122°46'22"  W;  thence  northerly  to  the 
point  of  beginning. 

(8)  Kelley  Point  Anchorage.  An  area 
enclosed  by  a  line  beginning  east  of 
Kelley  Point  at  latitude  45°39'07'  N. 
longitude  122'45'36"  W;  thence 
continuing  northeasterly  to  latitude 
45*39'11"  N.  longitude  122°45'32"  W; 
thence  southerly  to  latitude  45°39'03"  N. 
longitude  122*45'17'  W;  thence  westerly 
to  latitude  45*38'58'  N.  longitude 
122*45'22'  W;  thence  northerly  to  the 
point  of  beginning. 

(9)  Hayden  Island  Anchorage.  An 
area  enclosed  by  a  line  beginning  south 
of  Mathews  Point  at  latitude  45°38'44' 
N.  longitude  122*44'35'  W;  thence    ! 
continuing  easterly  to  latitude  45°38f'27" 
N.  longitude  122'43'21"  W;  thence 
southeasterly  to  latitude  45*3812'  N, 
longitude  122*43'03*  W;  thence  westerly 
to  latitude  45*38'19'  N.  longitude 
122*43*40*  W;  thence  northwesterly  to 
latitude  45*38'42'  N.  longitude  122"44'36" 
W:  thence  northeasterly  to  the  point  of 
beginning,  (b)  The  regulations. 


(1)  All  designated  anchorages  are 
intended  for  the  primary  use  of  deep- 
draft  vessels  over  200  feet  in  length. 

(2)  If  a  vessel  under  200  feet  in  length 
is  anchored  in  a  designated  anchorage, 
the  master  or  person  in  charge  of  the 
vessel  shall: 

(i)  Ensure  that  the  vessel  is  anchored 
so  as  to  minimize  conflict  with  large, 
deep-draft  vessels  utilizing  or  seeking  to 
utilize  the  anchorage;  and 

(ii)  Move  the  vessel  out  of  the  area  if 
requested  by  the  master  of  a  large,  deep- 
draft  vessel  seeking  to  enter  or  depart 
the  area  or  if  directed  by  the  Captain  of 
the  Port. 

(3)  No  vessel  may  occupy  a 
designated  anchorage  for  more  than  30 
consecutive  days  without  a  permit  from 
the  Captain  of  the  Port. 

(4)  No  vessel  being  layed-up  or 
dismanded  or  undergoing  major 
alterations  or  repairs  may  occupy  a 
designated  anchorage  without  a  permit 
from  the  Captain  of  the  Port. 

(5)  No  vessel  carrying  a  Cargo  of 
Particular  Hazard  listed  in  §  126.10  of 
this  chapter  may  occupy  a  designated 
anchorage  without  permission  from  the 
Captain  of  the  Port. 

(6)  No  vessel  in  a  condition  such  that 
it  is  likely  to  sink  or  otherwise  become  a 
hazard  to  the  operation  of  other  vessels 
shall  occupy  a  designated  anchorage 
except  in  an  emergency  and  then  only 
for  such  periods  as  may  be  authorized 
by  the  Captain  of  the  Port 

(7)  Except  as  allowed  for  emergencies, 
no  vessel  may  occupy  either  the  Henrici 
Bar  or  Willow  Bar  Anchorages  during 
the  commercial  drift  fishing  seasons 
established  by  the  Oregon  Department 
of  Fish  and  Wildlife  (ODFW).  Vessels- 
occupying  either  of  these  anchorages  at 
the  time  a  drift  fishing  season  is 
announced  must  depart  prior  to 
commencement  of  the  season.  In  no 
case,  however,  shall  a  vessel  have  less 
than  48  hours  to  effect  the  move. 

(8)  ODFW  will  normally  notify  the 
Captain  of  the  Port  four  days  in  advance 
of  any  commercial  drift  fishing  season. 
Once  notified,  the  Captain  of  the  Port 
will  inform  the  Portland  Steamship 
Operators  Association  (PSOA)  via  the 
Merchant's  Exchange  and  will  notify  the 
Columbia  River  and  Bar  Pilots. 

Dated:  December  1. 1987. 
T.  ].  Woinar, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Thirteenth  Coast  Guard  District. 

(FR  Doc.  87-28375  Filed  12-9-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL-3290-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  MS.  Environmental  Protection 

Agency  (USEPA). 

action:  Final  rulemaking. 

summary:  On  May  7, 1964,  and  January 
23. 1986,  the  State  of  Indiana  submitted 
to  USEPA  a  proposed  revision  to  the 
Indiana  Lead  (Pb)  State  Implementation 
Plan  (SIP)  in  order  to  satisfy  the 
requirements  of  40  CFR  51.18(a)  through 
(i)  and  51.18(k)'  for  a  general  new 
source  review  (NSR)  program,  as  well  as 
the  Federal  requirements  for  a  Pb  NSR 
program.  On  November  19. 1986  (51  FR 
41809).  USEPA  proposed  approval  of  the 
NSR  program  for  Pb  in  the  Federal 
Register.  No  public  comments  were 
received  by  the  Agency  on  this  action. 
USEPA  approves  this  NSR  program  in 
today's  Federal  Register  for  the 
pollutant  Pb  as  meeting  the 
requirements  of  40  CFR  51.160  through 
51.163  and  51.165(b).  In  a  letter  dated 
March  12, 1987.  Indiana  committed  that 
it  would  use  USEPA's  July  8. 1985  (50  FR 
27892).  stack  height  rules  to  meet  the 
NSR  stack  height  requirements  of 
section  123  of  the  Clean  Air  Act  (Act) 
and  40  CFR  51.164.  When  USEPA  takes 
final  action  on  this  commitment  as  it 
applies  to  the  Pb  NSR  program,  it  will 
also  rulemake  on  whether  Indiana  NSR 
program  meets  the  requirements  of  40 
CFR  51.164  for  Pb. 

EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  January  11. 1988. 
ADDRESSES:  Copies  of  the  SIP  revision, 
public  comments  on  the  notice  of 
proposed  rulemaking  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
addresses:  (It  is  recommended  that  you 
telephone  Anne  E.  Tenner,  at  (312)  886- 
6034.  before  visiting  the  Region  V 
Office.) 

U.S.  Environmental  Protection  Agency. 
Region  V.  Air  and  Radiation  Branch 
(5AR-26).  230  South  Dearborn  Street, 
Chicago.  Illinois  60604 


'  On  November  7. 1986  (51  FR  40655).  USH>A 
rewrote  and  recodified  40  CFR  Part  51  (1966). 
including  the  NSR  requirement*  in  S  51.18.  The  NSR 
requirements  to  which  USEPA  is  comparing 
Indiana's  program  arc  those  which  were  codified  at 
40  CFR  51.18(a)  through  (i)  and  (k)  and  will  be 
coficd  as  40  CFR  51.160  through  51.163  and  51.165(b). 
For  purposes  of  clarity,  these  sections  will  be 
referred  to  as  40  CFR  51.160  through  51.163  and 
51.165(o)  in  today's  notice. 


Indiana  Department  of  Environmental 
Maaagement,  Office  of  Air 
Management,  105  South  Meridian 
Street  P.O.  Box  6015.  Indianapolis 
Indiana  4620&-6015 
A  copy  of  today's  revision  to  the 
Indiana  SIP  is  available  for  inspection 
at:  U.S.  Environmental  Protection 
Agency,  Public  Information  Reference 
Unit,  401  M  Street,  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  WIFOMMATION  CONTACT: 

Anne  E.  Tenner,  (312)  88&-e034. 
SUPPLEMENTARY  INFORMATION:  On  May 

7, 1984,  the  State  of  Indiana  submitted 
Rule  325  L\C  2-1.1  to  USEPA  as  a 
proposed  revision  to  the  Indiana  Pb  SIP 
in  order  to  satisfy  the  requirements  of  40 
CFR  51.160  through  51.163  and  5L165{b) 
for  a  general  NSR  program,  as  well  as 
the  Federal  requirements  for  a  Pb  NSR 
program.  On  January  23. 1966.  die  State 
submitted  to  USEPA  an  amended 
version  of  the  Pb  NMl  rules  which 
addressed  certain  deficiencies  in  the 
previous  Pb  NSR  rules. 

In  today's  rulemaking  action,  USEPA 
is  approving  this  as  a  revision  to  the 
Indiana  SIP  for  Pb  as  requested  by  the 
State  of  Indiana.  The  Pb  NSR  rules  are 
discussed  in  detail  below.  However, 
USEPA  wishes  to  clarify  that  this 
rulemaking  action  pertains  only  to  the 
Pb  NSR  requirements.  USEPA  will 
rulemake  on  Indiana's  NSR  rules  as  they 
apply  to  other  pollutants  at  a  later  date. 

The  amended  rules  are  consistnit 
with  USEPA  policy  (memorandum  dated 
April  8, 1980.  from  Richard  G.  Rhoads, 
Director,  Control  Programs  Development 
Division,  to  Directors,  Air  and 
Hazardous  Materials  Divisions)  which 
states  that  the  NSR  requirements  of  the 
Pb  SIP  may  be  satisfied  by  requiring 
review  of  all  sources  which  have  the 
potential  to  emit  Pb  in  excess  of  5  tons 
per  year. 

These  amended  rules  are  also 
consistent  with  USEPA's  policy  on  Pb 
plans  which  requires  review  of  any 
modification  to  a  source  with  actual 
emissions  in  excess  of  5  tons  per  year  of 
Pb,  if  the  modification  would  result  in  a 
net  increase  of  0.6  or  more  tons  of  Pb  per 
year  of  potential  emissions.  (See  pp.  4- 
23  in  "Updated  Information  on  Approval 
and  Promulgation  of  Pb  Implementation 
Plans,"  dated  July  1983).  As  a  result, 
USEPA  is  approving  Indiana  Rule  325 
lAC  2-1.1  as  meeting  the  new  source 
review  requirements  in  40  CFR  51.160 
through  51.163  for  new  sources  of  Pb. 

Additionally,  USEPA  is  approving 
Indiana  Rule  325  lAC  2-1.1  as  meeting 
the  requirements  of  40  CFR  51.185(b)  for 
Pb.  Paragraph  (b)  requires  a  provision  in 
a  permit  or  equivalent  program  which 
satisfies  the  requirements  of  section 


110(a)(2)(D)(i)  of  die  Act  for  major  new 
sources  and  major  modifications  of 

existing  sources  in  attainment  or 
unclassified  areas.  Sectioa  110(a)(2) 
(D)(i)  of  die  Act  requires  Uiat  SIPs  have 
a  program  to  enforce  emission  limits  and 
regulations  with  respect  to  the 
construction,  modification  and  operation 
of  "major  emitting  facilities"  to  achieve 
and  maintain  National  Air  Quality 
Standards  (NAAQS). 

A  "major  emitting  facility."  according 
to  section  302(i)  of  the  Act.  is  any  source 
which  emits  or  has  the  potential  to  emit 
100  tons  per  year  or  more  of  any 
pollutant.  The  State  rule  in  section 
(l)(a)(l)  and  section  (l)(b)(l)(A)  requires 
all  sources  with  potential  emissions  of 
25  tons  per  year  or  more  to  apply  for  and 
receive  a  construction  or  operating 
permit  from  die  State.  The  25-ton8-per- 
year  cut-off  is  more  stringent  than  the 
100  tons-per-year  Federal  cut-off. 

The  construction  permit  program  in 
section  3(b)(1)  of  Indiana  Rule  325  L\C 
2-1.1  requires  a  demonstration  Uiat  the 
NAAQS  and  the  Prevention  of 
Significant  Deterioration  (PSD) 
increments  will  be  maintained  before  a 
permit  can  be  issued.  The  operating 
permit  program  implements  this  on  the 
state  level  by  requiring  adherence  to  the 
construction  permit  conditions  and  the 
State's  emission  rules.  Furthermore, 
section  5(a)  of  die  State  rule  allows  die 
State  of  Indiana  to  place  emission  limits 
in  construction  and  operating  permits 
for  the  protection  of  the  NAAQS  and 
PSD  increments.  Because  operating 
permits  issued  by  a  State  are  not 
federally  enforceable  per  se,  all 
emission  limitations  and  other 
requirements  established  by  an  Indiana 
operating  permit,  which  are  not  reflected 
in  the  underlying  construction  permit  or 
US  EPA  approved  SIP.  must  be 
submitted  as  site-specific  SIP  revisions 
as  provided  in  325  lAC  2-l.l-5(a)(3)  and 
2-1.1-12.  These  provisions  to  section 
3(b)(1)  and  section  5(a)  provide  the  State 
with  enforcement  provisions  that  are 
needed  to  protect  die  NAAQS  and  PSD 
increments  as  required  by  the  section 
110(a){2](D)(i)ofdieAcL 

On  November  19. 1986  (51  FR  41809). 
USEPA  proposed  approval  in  the 
Federal  Register  of  the  Indiana  Pb  SIP  as 
satisfying  all  of  the  requirements  of  40 
CFR  51.160  dirough  51.163  and  51.165(b) 
for  a  general  NSR  program,  as  well  as 
the  Federal  requirements  for  a  Pb  NSR 
program.  No  public  comments  were 
received  by  the  Agency  on  this  action. 
USEPA  is  approving  Indiana  Rule  325 
lAC  2-1.1  as  meeting  aU  of  die 
requirements  of  40  CFR  51.160  through 
51.163  and  51.165(b)  for  Pb. 

In  a  letter  dated  March  12, 1987. 
Indiana  committed  that  it  would  use 


USEPA's  July  8, 1985  (50  FR  27892).  stack 
height  rules  to  meet  the  NSR  stack 
height  requirements  of  Section  123  of  the 
Clean  Air  Act  and  40  CFR  51.164  for  all 
pollutants.  When  USEPA  takes  final 
action  on  this  commitment,  it  will  also 
rulemake  on  whether  Indiana's  NSR 
program  meets  the  requirements  of  40 
CFR  51.164  for  Pb. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  die 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  8. 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Indiana  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1962. 

Dated:  October  6, 1987. 
Lee  M.  Thomas, 
Administrator. 

PART  S2— APPROVAL  AND 
PROMULGATION  OF 
iMPLEMENTA-nON  PLANS 

Subpart  P— Indiana 

Title  40  of  the  Code  of  Federal 
Regulations.  Chapter  I.  Part  52.  is 
amended  as  follows: 

1.  TTie  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(64)  to  read  as 
follows: 

{52.770    Identification  of  plan. 

*  *  *  •  a 

(c)  *  •  * 

(64)  On  January  23, 1986,  die  State  of 
Indiana  submitted  to  USEPA  a  revision 
to  the  Indiana  Lead  State 
Implementation  Plan  in  order  to  satisfy 
the  requirements  of  40  CFR  51.160 
through  51.163  and  51.165(b)  (formeriy  40 
CFR  51.18  (a)  dirough  (i)  and  51.18(k)) 
for  a  new  source  review  program. 
USEPA  approved  this  revision  for  lead 
new  source  review  only. 

(i)  Incorporation  by  reference. 

(A)  ConstrucUon  and  Operating 
Permit  Requirements.  325  lAC  2-1.1 
promulgated  on  January  8. 1966. 


BEST  COPY  AVAILABLE 
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(B)  Letter  of  November  17. 1987.  to 
EPA  from  the  Indiana  Department  of  \ 
Environmental  Management. 

[FR  Doc.  87-6265  Filed  12-9-87:  8:45  ami 
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40CFRPart52 

(FRL-3297-a;TN-043] 

Approval  and  Promulgation  of 
Imptementation  Plans,  Tennessee; 
Murray  OMo  Manufacturing  Company 
Variance 


agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  EPA  today  approves  a 
request  by  Tennessee  that  a  temporary 
variance  granted  to  Murray  Ohio 
Manufacturing  Company  ("Murray 
Ohio")  to  use  non-complying  coatings  on 
its  bicycle  coating  operations  be 
incorporated  into  the  Tennessee  State 
Implementation  Plan  (SIP).  These 
operations  are  governed  by  Rule  1200-3- 
lft-.21  of  the  Tennessee  Air  Pollution 
Control  Regulations  (Surface  Coating  of 
Miscellaneous  Metal  Parts).  The 
variance  extends  until  November  18, 
1987,  or  until  a  revision  exempting 
bicycle  coatings  is  effective,  whichever 
is  sooner.  The  Tennessee  Air  Pollution 
Control  Board  has  approved  a  revision 
to  Rule  1200-3-18-.21  to  exempt  bicycle 
coating.  The  revision  will  not  become 
effective  until  it  completes  the  State 
rulemaldng  process.  EPA  will  act  on  the 
exemption  of  bicycle  coating  in  a 
separate  notice. 
DATES:  This  action  will  become  effective 
on  February  8, 1988,  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical  1 
comments.  I 

ADDRESSES:  Written  comments  should 
be  addressed  to  Melinda  Privott  of  EPA 
Region  IV's  Air  Programs  Branch  (see 
EPA  Region  IV  address  below).  Copies 
of  the  materials  submitted  by  Tennessee 
may  be  examined  during  normal 
business  hours  at  the  following 
locations: 
Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch,  345 
Courtland  Street  NE..  Atlanta,  Georgia 
30365  I 

Tennessee  Air  Pollution  Control      | 
Division,  Customs  House,  4th  Floor, 
701  Broadway.  Nashville,  Tennessee 
37219 
Public  Information  Reference  Unit 
Library  Systems  Branch. 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  DC  20460 
FOR  FURTHER  INFORMATION  CONTACT 
Melinda  Privott  Air  Programs  Branch. 


EPA  Region  IV.  at  the  above  address 
and  telephone  number  404/347-2884  or 
FTS  257-2864. 

SUPPLEMENTARY  INFORMATION:  Murray 
Ohio  manufactures  lawn  mowers  and 
bicycles  at  its  plant  in  Lawrenceburg. 
Tennessee.  This  facility  is  the  only 
bicycle  manufacturer  in  Tennessee. 
Lawrence  County  is  an  unclassiHed  area 
for  ozone. 

Painting  bicycles  is  currently 
governed  by  Rule  120Q-3-18-.21  (Surface 
Coating  of  Miscellaneous  Metal  Parts)  of 
the  Tennessee  Air  Pollution  Control 
Regulations.  The  Tennessee  Air 
Pollution  Control  Board  has  approved  a 
proposal  to  add  bicycles  to  the  list  of 
products  and  metal  parts  exempted  from 
the  emission  limitations  for  volatile 
organic  compounds  (VOCs)  set  forth  in 
Rule  1200-3-18-.21.  EPA  will  act  on  this 
amendment  in  a  separate  notice. 

Since  December.  1980.  Murray  Ohio 
has  installed  electrostatic  bell  sprayers, 
reciprocators  and  AGC  spray  guns.  On 
July  9, 1985,  Murray  Ohio  began 
operating  an  electronic  reciprocating 
system  and  photoelectric  light  curtain. 
These  systems  reduce  overspray  by 
sensing  the  size  and  shape  of  the  part 
being  painted  and  positioning  the  spray 
guns  for  more  efficient  paint  coverage. 
Together  these  systems  increase 
transfer  efficiency  and  thus  reduce 
emissions. 

Murray  Ohio  is  implementing  a 
program  to  switch  to  high  solids  paints 
for  its  lawn  mower  manufacturing 
operation  at  Lawrenceburg.  However, 
due  to  the  required  quaUty  of  the 
Rnishes  on  its  bicycles,  Murray  Ohio 
cannot  use  high  solids  paint  to 
manufacture  bicycles.  High  solids 
coatings  tend  to  show  an  "orange  peel" 
texture  which  is  unacceptable  on 
bicycles.  The  irregular  and  unusual 
shapes  of  bicycle  parts  do  not  lend 
themselves  to  easy  high  solids 
application.  The  cost  of  removing  the 
solvents  through  engineering  controls  is 
prohibitive. 

For  more  detailed  information,  please 
refer  to  the  Technical  Support 
Document.  This  document  is  available 
for  inspection  at  the  EPA  Region  IV 
office. 

Final  Action 

EPA  approves  the  SIP  revision  for  the 
Murray  Ohio  temporary  variance  which 
allows  for  the  use  of  noncomplying 
coatings  in  its  bicycle  coating 
operations.  This  action  is  being  taken 
without  prior  proposal  because  the 
change  is  noncontroversial  and  EPA 
anticipates  no  comments  on  it  The 
public  should  be  advised  that  this  action 
will  be  effective  60  days  from  the  date  of 
this  Federal  Register  notice.  However.if 
notice  is  received  within  30  days  that 


someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  8, 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 

Note.— The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
the  Tennessee  SIP  on  July  1. 1982. 

Date:  November  27, 1987. 
Lee  M.  Thomas. 
Administrator. 

Part  52  of  Chapter  I  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


Subpart  RR— Tennessee 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(78)  to  read  as 
follows: 

S  52.2220    Identification  of  plan. 

*        •        •        *        * 

(c)  *  *  * 

(78)  A  variance  from  Rule  1200-3-18- 
.21  was  submitted  to  EPA  on  December 
30. 1986.  by  the  Teimessee  Department 
of  Health  and  Environment. 

(i)  Incorporation  by  reference. 

(A)  A  variance  for  coating  bicycles  at 
Murray  Ohio  Manufacturing  Company 
granted  by  the  Tennessee  Department  of 
Health  and  Environment  Air  Pollution 
Control  Board,  approved  on  November 
19. 1986. 

(iii)  Additional  material — none. 

[FR  Doc.  87-27653  Filed  12-9-87;  8:45  am) 

BILLING  CODE  65«0-$0-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801. 180S,  1807, 1808. 
1800, 1812, 1813. 1816, 1827, 1830. 
1831, 1832, 1836. 1887. 1852,  and  1853 

INASA  FAR  Supptemmt  Directly*  SS-S] 

Miscellaneous  Amendments  to  NASA 
FAR  Supplement 

agency:  Office  of  Procurement. 
Procurement  Policy  Division.  NASA 
action:  Final  Rule. 


summary:  This  document  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS)  to  reflect  a  number  of 
niiscellaneous  changes  implementing 
higher  level  issuances  dealing  with 
NASA  internal  or  adminnistrative 
matters. 

EFFECTIVE  DATE:  December  15. 1987. 

FOR  FURTHER  INFORMATION  CONTACT  W. 

A.  Greene.  Procurement  Policy  Division 
(Code  HP).  Office  of  Procurement 
NASA  Headquarters.  Washington.  DC 
20546,  Telephone:  (202)  453-2119. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  major  changes  involve:  (1) 
Contracting  officer  authority  and 
responsibilities,  (2)  synopsizing 
unsolicited  proposals,  (3)  acquisition 
planning,  (4)  profit  policy.  (5)  rights  in 
data  and  copyrights.  (6)  cost  accounting 
standards,  (7)  customary  progress 
payment  rates,  and  (8)  ACH  method  of 
vendor  payment. 

Impact 

The  Director.  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14. 1984.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
regulations  herein  are  in  the  exempted 
category.  NASA  certifies  that  this 
regulation  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  The 
regulation  imposes  no  burdens  on  the 
public  within  the  ambit  of  the  Paper 
Work  Reduction  Work  Act.  as 
implemented  at  5  CFR  Part  1320,  except 
for  background  Items  5  and  8  to  which 
approval  numbers  2700-0052,  and  2700- 
0055  apply,  respectively. 

List  of  Subjects  in  48  CFR  Parts  1801, 
1805, 1807, 1808. 1809, 1812, 1813, 1815, 
1827, 1830, 1831, 1832, 1836, 1837, 1852, 
and  1853 


Government  procurement. 
S.  J.  Evans. 

Assistant  Administrator  for  Procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  1801, 1805. 1807. 1808.  IBOa  1812. 
1613. 1815, 1827. 1830. 1831. 1832. 1836. 
1837. 1852,  and  1853  continues  to  read  as 
follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1801— FEDERAL  ACQUtSITION 
REGULATIONS  SYSTEM 

2.  Part  1801  is  amended  as  set  forth 
below: 

a.  In  Subpart  1801.1. 1801.105-1  is 
revised  to  read  as  follows: 

1801.105-1    NASA  FAR  Supplwnwit 
requirements. 

The  following  OMB  control  numbers 
apply: 


NASA  FAR  supplamefit  (egment 

OMB 
control 
number 

18-12 

18-23. 

2700-0051 

18-27 

2700-00*^? 

18-32 

18-« 

2700-0054 
2700-0003 

NFS33 

NFee? 

NF  1018 

2700-0017 

b.  Ill  Subpart  1801.6. 1801.670  is 
revised  to  read  as  follows: 

1801.670    Delegation  of  procurement 
responstbilities. 

(a)  Delegations  to  non-GS/GM-1102 
or  1105  personnel. 

(1)  Contracting  officer  duties  are 
typically  performed  by  GS/GM-1102  or 
1105  personnel  within  the  procuring 
organization.  In  certain  limited 
situations,  it  may  be  appropriate  to 
designate  non-GS/GM-1102  or  1105 
personnel  as  contracting  officers.  The 
authority  to  obligate  appropriated  ftmds 
for  the  procurement  of  supplies  and/or 
services  may  be  delegated  to  non-GS/ 
GM-1102  or  1105  persoimel;  provided  all 
of  the  following  conditions  are  met: 

(i)  A  contracting  officer  warrant  must 
be  issued  to  the  non-GS/GM-1102  or 
1105  individual.  The  warrant  must 
include  a  specific  dollar  limitation  set  as 
low  as  possible,  but  in  any  event  the 
limitation  shall  not  exceed  the  small 
purchase  threshold  in  effect  at  the  time 
of  the  delegation.  Specific  dollar 
limitations  well  below  the  small 
purchase  threshold  should  normally  be 
sufficient  and  are  encouraged.  The 
warrant  may  include  further  limitations, 
such  as  the  types  of  supplies  or  services 
that  may  be  acquired. 


(ii)  Only  the  procurement  officer  at 
each  installation  is  authorized  to  issue 
or  terminate  contracting  officer  warrants 
to  non-GS/GM-1102  or  1105  personnel. 
This  authority  is  non-delegable. 

(iii)  Contracting  officer  warrants  for 
non-GS/GM-1102  or  1105  personnel  may 
only  be  issued  for  small  purchase 
procedures  (FAR  Part  13  and  NASA 
FAR  Supplement  Part  1813).  These 
procedures  include  executing  purchase 
orders  and  modifications  to  purchase 
orders.  Authority  to  issue  and/or  sign 
contracts,  unilateral  or  bilateral  contract 
modifications  of  any  amount  or  to  issue 
orders  above  the  small  purchase 
threshold  on  Federal  Supply  Schedules 
is  not  delegable  to  non-GS/GM-1102  or 
1105  personnel. 

(iv)  The  selection,  appointment  and 
termination  of  appointment  procedures 
for  contracting  officers  in  1801.603  shall 
be  followed.  In  particular,  the  education, 
training,  and  experience  requirements 
for  a  basic-level  contracting  officer  (see 
1801.603-2(e))  must  be  met  prior  to 
issuance  of  a  warrant.  The  experience 
requirement  at  1801.603-2(e)(l)(i)(A) 
may  be  obtained  either  within  a 
procurement  office  or  in  an  office  that 
otherwise  does  procurement  work.  For 
example,  a  training  specialist  may 
acquire  the  experience  requirement  by 
preparing  In  the  center  personnel  office 
purchase  orders  for  training  that  will  be 
signed  by  a  warranted  contracting 
officer. 

(2)  The  responsibility  for  monitoring 
the  procurements  made  by  non-GS/GM- 
1102  or  1105  contracting  officers  remains 
with  the  procurement  officer  who  issues 
the  warrants.  The  procurement  officer  is 
responsibile  for  ensuring  that  a  system 
is  in  place  that  provides  for  general 
oversight  of  the  continued  need  for  each 
specific  warrant  and  periodic  review  of 
the  quality  of  the  procurement  actions 
taken.  These  reviews  shall  be  made  no 
less  frequently  than  semiannually. 

(3)  Examples  of  contracting  officer 
designations  that  may  be  appropriate  to 
non-GS/GM-1102  or  1105  personnel  are 
the  authorization  to  the  center  training 
officer  to  sign  purchase  orders  for  "ofT- 
the-shelf  training  courses  under  a 
certain  dollar  amount  or  to  the  center 
librarian  to  place  orders  up  to  $X  for 
magazine  subscriptions. 

(4)  The  requirements  for  use  of 
imprest  funds  are  established  by  the 
NASA  Financial  Management  Manual 
and  do  not  require  contracting  officer 
warrants  or  authority. 

(5)  The  term  "ordering  officer"  is  not 
authorized  for  use  in  delegating 
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procurement  functions  to  non-GS/GM- 
1102  or  1105  personnel. 

(b)  Delegations  to  contracting  officer 
technical  representatives  (COTRs).  A 
COTR  delegation  shall  be  made  only  by 
the  contracting  ofRcer  cognizant  of  that 
contact  at  the  time  the  delegation  is 
made.  In  the  event  of  the  absence  of  the 
congnizant  contracting  officer,  the 
delegation  letter  may  be  signed  by  a 
warranted  contracting  officer  one  level 
above  the  cognizant  contracting  officer. 
An  individual  COTR  shall  have  only  the 
duties  specifically  identified  in  a  written 
delegation  to  him  or  her  by  name  (i.e.. 
COTR  duties  may  not  be  delegated  to  a 
position)  and  shall  not  have  any  legal 
authority  to  exceed  these  duties.  COTRs 
should  be  informed  that  they  may  be 
personally  liable  for  unauthorized 
conunitments.  Contracting  officer 
authority  to  sign  or  authorize 
contractual  instruments  shall  not  be 
delegated  through  a  COTR  designation 
or  any  means  other  than  a  contracting 
officer  warrant.  However,  delegations 
may  be  made  to  construction  contract 
COTRs  to  sign  emergency  change  orders 
with  an  estimated  value  not  to  exceed 
$2,500  on-site  at  construction  sites. 

PART  1805— PUBUCIZING  CONTRACT 
ACTIONS 

3.  Subpart  1805.2  is  amended  by 
revising  1805.202  to  read  as  follows:  i 

1805.202    Exceptions.  | 

(a)  Under  FAR  15.507(b)(4),  the 
contracting  officer  must  comply  with  the 
preaward  synopsis  requirement  at  FAR 
5.201  for  all  unsolicited  proposals  which 
will  result  in  contracts,  unless 
evaluation  on  a  case-by-case  basis 
determines  that  one  of  the  exceptions 
contained  in  FAR  5.202  (e.g..  5.202(a)(8)) 
applies.  The  synopsis  contemplated  for 
such  unsolicited  proposals  is  the  notice 
of  proposed  contract  action  synopsi^, 
addressed  by  FAR  5.201.  not  the 
research  and  development  sources- 
sought  synopsis  addressed  by  FAR 
5.205.  Where  award  of  an  unsolicited 
proposal  is  intended  to  be  accomphshed 
by  other  than  full  and  open  competition 
(FAR  6.302.1(a)(2)(i)).  the  notice  of 
proposed  contract  action  synopsis  shall 
include  reference  to  Numbered  Note  22 
unless  no  synopsis  is  required  pursuant 
to  FAR  5.202(a)(8).  because  a  synopsis 
cannot  be  drafted  without  improperly 
disclosing  the  originality  of  thought  or 
innovativeness  of  the  proposed 
research,  or  without  disclosing 
proprietary  information  associated  with 
the  proposal.  I 

(b)  With  careful  drafting,  it  should 
usually  be  possible  to  develop  a  notice 
of  contract  action  synopsis  which 


generically  describes  the  NASA 
requirement  fulfilled  by  the  unsolicited 
proposal  without  disclosing  the 
originality  of  thought,  innovativeness,  oi 
proprietary  information  contained  in 
that  proposal.  Generally,  the  contracting 
officer,  in  developing  such  synopses, 
will  find  it  possible  to  address  the 
general  or  research  area  addressed  in 
the  unsolicited  proposals.  In  a  few 
instances,  the  mere  statement  in  a  notice 
of  contract  action  synopsis  that  a 
particular  problem  and  solution  exist 
would  improperly  disclose  a  proposer's 
unique  originality  of  thought  or 
innovativeness:  in  those  cases,  the 
exception  in  FAR  5.202(a)(8)  would 
apply,  and  no  CBD  synopsis  need  be 
accomplished.  Thus,  the  requirement  is 
to  publish  CBD  notice  of  contract  action 
synopses  whenever  it  is  possible  to 
synopsize  without  improperly  disclosing 
originahty  of  thought,  innovativeness  of 
proposed  research,  or  proprietary 
information  associated  with  the 
unsolicited  proposal. 

(c)  The  phrase  "proprietary 
information"  as  used  at  FAR  5.202(a)(8) 
means  information  (data)  that 
constitutes  a  trade  secret  and/or 
information  that  is  comercial  or 
financial  and  confidential  or  privileged. 

PART  1807— ACQUISITION  PLANNING 

4.  In  1807.103.  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

1807.103    Agency-head  responsibilities. 

***** 

(b)  *  *  * 

(2)  Examples  of  what  is  meant  by  the 
phrase  "including  the  aggregate  amount 
of  follow-on  contracts"  appearing  in 
paragraph  (b)(1)  above  are — 

(i)  Options  as  defined  in  FAR  Subpart 
17.2:  and 

(ii)  Later  phases  of  the  same  project. 

***** 

5.  Subpart  1807.71  is  amended  as  set 
forth  below: 

1807.7102    [Amended] 

a.  In  1807.7102(a)  introductory  text, 
the  word  "or"  preceding  the  word 
"aggregate"  is  removed,  and  the  words 
"including  the"  are  inserted  in  its  place. 

b.  In  1807.7102.  paragraph  (d)(1)  is 
removed  and  paragraphs  (d)  (2)  and  (3) 
are  redesignated  (d)  (1)  and  (2). 
respectively. 

PART  1808— REQUIRED  SOURCES  QF 
SUPPLIES  AND  SERVICES 

1808.302    [Removed] 

6.  Subpart  1808.3  is  amended  by 
removing  1808.302. 


PART  1809-CONTRACTOR 
QUALIFICATIONS 

1809.106-7204    [Amended] 

7.  Subpart  1809.1  is  amended  by 
revising,  in  1809.106-7204(a)(2)(ii),  the 
reference  "1827.473"  to  read  "FAR 
27.409." 

PART  1812-CONTRACT  DELIVERY 
OR  PERFORMANCE 

1812.104-70    [Amended] 

8.  In  1812.104-70(b).  the  reference 
"1827.475-10"  is  revised  to  read 
"1827.406(b)." 

PART  1813— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

9.  Subpart  1813.2  is  amended  by 
adding  1813.204  and  1813.205  to  read  as 
follows: 

1813.204  Purchases  under  blanket 
purchase  agreements. 

Non-GS/GM-1102  or  1105  personnel 
shall  not  be  authorized  to  place  orders 
under  a  BPA  in  amounts  greater  than 
$1,000  for  an  individual  order.  A 
contracting  officer  warrant  is  not 
required  to  place  an  order  under  a  BPA; 
however,  individuals  must  be 
specifically  authorized,  in  writing,  by 
the  contracting  officer.  This  authority  to 
place  orders  should  be  revoked 
immediately  upon  evidence  of  abuse. 

1813.205  Review  procedures. 

The  procurement  officer  is  responsible 
for  ensuring  that  orders  placed  under 
BPAs  are  reviewed  at  least 
semiannually  to  ascertain  that 
appropriate  procedures  are  being 
followed  and  that  prices  obtained  are 
fair  and  reasonable. 

PART  1815-CONTRACTING  BY 
NEGOTIATION 

1815.413-2    [Amended] 

10.  In  1815.413-2(e),  the  references 
"1827.473-2(k)"  and  "1852.227-81"  are 
revised  to  read  "FAR  27.407"  and  "FAR 
52.227-23."  respectively. 

11.  In  1815.970.  the  introductory 
material  to  paragraph  (f)  is  revised  to 
read  as  follows: 

1815.970    NASA  structured  approach  for 
profit  or  fee  obiectlve. 

***** 

(f)  The  structured  approach  was 
designed  for  arriving  at  profit  or  fee 
objectives  for  commercial  organizations 
(FAR  Subpart  31.2).  However,  if 
appropriate  adjustments  are  made,  the 
structured  approach  can  be  used  as  a 
basis  for  arriving  at  fee  objectives  for 
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nonprofit  organizations  (FAR  31.7). 
excluding  educational  institutions  (FAR 
31.3).  It  is  NASA  policy  not  to  pay  profit 
or  fee  on  contracts  with  educational 
institutions.  Therefore,  the  structured 
approach,  as  modified  in  paragraph 
(f)(2)  below,  shall  be  used  for  nonprofit 
organizations.  The  modifications  should 
not  be  applied  as  deductions  against 
historical  fee  levels,  but  rather,  to  the 
fee  objective  for  commercial 
organizations  as  calculated  under  the 
structured  approach. 


PART  1827— PATENTS,  DATA,  AND 
COPYRIGHTS 

12.  Part  1827  is  amended  by  revising 
Subpart  1827.4  to  read  as  follows: 

Subpart  1827.4— Rights  in  Data  and 
Copyrights 

1827.404 — Basic  rights  in  data  clause. 
1827.405 — Other  data  rights  provisions. 
1827.406— Acquisition  of  data. 
1827.408 — Cosponsored  research  and 

development  activities. 
1827.409 — Solicitation  provisions  and 

contract  clauses. 

Subpart  1827.4— Rights  in  Data  and 
Copyrights 

1827.404    Basic  rights  in  data  clause. 

(a)  Alternate  definition  of  limited- 
rights  data.  When  the  clause  at  52.227- 
14.  Rights  in  Data-General,  is  used  with 
Alternate  I  but  without  Alternate  II  or 
Alternate  III.  all  data  that  qualifies  as 
limited-rights  data  as  defined  in 
Alternate  I  may  be  withheld  from 
delivery,  and  any  study  or  report 
delivered  under  the  contract  will  contain 
only  unlimited  rights  data  that  may  be 
disseminated  by  NASA.  If  delivery  of 
such  withholdable  data  is  required. 
Alternate  II  or  Alternate  III.  as 
applicable,  may  be  used,  but  any  data 
subject  to  such  alternates  will  be 
delivered  under  the  applicable  limited- 
rights  or  restricted-rights  notices  and 
therefore  may  not  be  disclosed  outside 
NASA  except  to  the  extent  permitted  by 
such  notices  (see  FAR  27.404  (d)  and 
(e)). 

(b)  Protection  of  limited-rights  data 
specified  for  delivery.  The  contracting 
officer  shall  consult  with  the  installation 
Patent  or  Intellecutal  Property  Counsel 
regarding  any  questions  concerning  the 
delivery  of  limited-rights  data  and/or 
the  use  of  Alternate  II  that  may  arise 
from  an  offeror's  response  to  the 
provision  at  FAR  52.227-15. 
Representation  of  Limited-Rights  Data 
and  Restricted  Computer  Software,  or 
that  may  arise  during  negotiations. 

(c)  Protection  of  restricted  computer 
software  specified  for  delivery.  The 


contracting  officer  shall  consult  with  the 
Installation  Patent  or  Intellectual 
Property  Counsel  regarding  any 
questions  concerning  the  delivery  of 
restricted  computer  software,  and/or  the 
use  of  Alternate  III  that  may  arise  from 
an  offeror's  response  to  the  provision  at 
FAR  52.227-15,  Representation  of 
Limited-Rights  Data  and  Restricted 
Computer  Software  or  that  may  arise 
during  negotiations. 

(d)  Copyrighted  data.  (1)  The 
contracting  officer  shall  consult  with 
installation  Patent  or  Intellectual 
Property  Counsel  prior  to  granting  in 
accordance  with  FAR  27.404(f)(ii) 
permission  for  a  contractor  to  establish 
claim  to  copyright  subsisting  in  data, 
other  than  computer  software,  first 
produced  under  the  contract.  For 
copyright  of  computer  software  first 
produced  under  contract,  see  paragraph 
(e)  below. 

(2)  Obtaining  a  copyright  license  of  a 
different  scope  than  set  forth  in  either 
subparagraph  (c)(1)  or  subparagraph 
(c)(2)  of  the  clause  at  52.227-14.  Rights  in 
Data — General,  for  any  contract  or  class 
of  contracts  in  accordance  with  either 
FAR  27.404(f)(l)(iv)  or  FAR  27.404(f) (2) (i) 
is  permitted  only  with  approval  of  the 
Procurement  Officer  and  concurrence  of 
installation  Patent  or  Intellectual 
Property  Counsel. 

(e)  Release,  publication,  and  use  of 
data.  (1)  The  NASA  subparagraph  (d)(3) 
added  to  paragraph  (d)  of  the  clause  at 
FAR  52.227-14.  Rights  in  Data— General, 
is  for  all  contacts  except  contracts  for 
basic  or  applied  research  with 
universities  or  colleges.  The 
subparagrpah  provides  that  the 
contractor  will  not  establish  claim  to 
copyright,  publish,  or  release  to  others 
computer  software  first  produced  in  the 
performance  of  this  contract  without 
prior  written  permission  of  the 
contracting  officer.  This  is  in  accordance 
with  NASA  policy  and  procedures  for 
the  distribution  of  computer  software 
developed  by  NASA  and  its  contractors, 
as  set  forth  in  NASA  Management 
Instruction  2210.2,  NASA  Scientific  and 
Technical  Information  Handbook. 

(2)  The  contracting  officer  may.  in 
consultation  with  the  installation  Patent 
or  Intellectual  Property  Counsel,  grant 
the  contractor  permission  to  copyright, 
publish,  or  release  to  others  computer 
software  first  produced  in  the 
performance  of  a  contract  in  the 
following  situations: 

(i)  Where  the  contractor  has  identified 
an  existing  or  proposes  a  new 
commercial  computer  software  product 
line  and  states  a  positive  intention  of 
incorporating  any  computer  software 
first  produced  under  the  contract  into 
the  such-identified  existing  or  proposed 
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new  commercial  computer  software 
product  line,  either  directly  itself  or 
through  a  licensee; 

(ii)  Where  the  contractor  has  made,  or 
will  be  required  to  make,  significant 
contributions  to  the  development  of  the 
computer  software  by  co-funding  or  by 
cost-sharing,  or  by  contribution  of 
resources  (including  but  not  limited  to 
agreement  to  provide  continuing 
maintenance  and  update  of  the  software 
at  no  cost  for  Governmental  use);  or 

(iii)  In  any  other  situation  where  the 
concurrence  of  a  cognizant  official 
named  in  NMI  2210.2  or  the  Director. 
Technology  Utilization  Division.  NASA 
Headquarters,  has  been  obtained. 

(3)  "The  request  for  permission  by  the 
contractor  in  accordance  with 
paragraph  (a)  above  may  be  made  either 
prior  to  contract  award  or  during 
contract  performance.  Any  permission 
granted  in  accordance  with  paragraphs 
(e)(2)  (i)  or  (ii)  above  shall  be  by  express 
contract  provisions  (or  amendment) 
overriding  paragraph  (d)(3)  rather  than 
by  deleting  paragraph  (d)(3)  from  the 
clause.  Any  permission  granted  in 
accordance  with  paragraph  (e)(2)(iii) 
above  may  be  by  either  deleting 
paragraph  {d)(3)  or  by  special  contract 
provisions,  as  appropriate.  Any  contract 
provisions  relating  to  any  permission 
granted  in  accordance  with  paragraphs 
(e)(2)  (i)  or  (ii)  above  many  contain 
appropriate  assurances  that  the 
computer  software  will  be  incorporated 
into  an  existing  or  proposed  new 
commercial  computer  software  product 
line  within  a  reasonable  time  and/or  the 
agreed  contributions  to  the  Government 
are  fulfilled,  with  contingencies  enabling 
the  Government  itself  to  obtain  the  right 
to  distribute  the  software  for 
commercial  use.  including  the  right  to 
obtain  assignment  of  copyright  where 
applicable,  in  order  to  prevent  the 
comptuer  software  from  being 
suppressed  or  abandoned  by  the 
contractor.  Also,  when  any  permission 
to  copyright  is  granted,  any  copyright 
license  retained  by  the  Government 
shall  be  of  the  same  scope  as  set  forth  in 
subparagraph  (c)(1)  of  the  clause  (see 
also  FAR  27.404(0(1)  and  without  any 
obligation  of  confidentiality  on  the  part 
of  the  Government,  unless  in  accordance 
with  paragraph  (e)(2)(ii)  above  the 
contributions  of  the  Contractor  may  be 
considered  "substantial"  for  the 
purposes  of  FAR  27.408  (i.e.. 
approximately  50  percent),  in  which 
case  rights  consistent  with  FAR  27.408 
may  be  negotiated  for  the  computer 
software  in  question. 

(f)  Unauthorized  marking  of  data.  The 
contracting  officer  shall  consult  with 
installation  Patent  or  Intellectual 
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Property  Counsel  prior  to  taking  any 
action  regarding  unauthorized  markings 
of  data  under  paragraph  (e)  of  the  clause 
at  52.227-14.  Rights  in  Data— General, 
(g)  Omitted  or  incorrect  notices.  The 
contracting  officer  shall  consult  with 
installation  Patent  or  Intellectual 
Property  Counsel  prior  to  agreeing  to 
add  or  correct,  or  adding  or  correcting, 
any  markings  on  data  under  paragraph 
(0  of  the  clause  at  52.227-14,  Rights  in 
Data — General. 

1827.405    Oliwr  data  rights  provisions. 

(a)  Acquisition  of  existing  computer 
software.  (1)  When  the  clause  at  52.227- 
19.  Commercial  Computer  Software- 
Restricted  Rights,  is  used.  NASA 
paragraph  (e)  may  be  added  to  receive 
updates,  correction  notices,  consultation 
information,  and  other  similar 
information  on  any  computer  software 
delivered  under  the  purchase  order  or 
contract  by  authorizing  the  NASA 
contracting  officer  or  the  NASA  contract 
technical  representative/user  to  sign 
any  vendor  supplied  agreements, 
registration  forms,  or  cards  and  reti^n 
them  directly  to  the  vendor.  This 
procedure  is  to  facilitate  receiving 
applicable  information  and  is  not 
intended  to  alter  any  of  the  rights  or 
obligations  of  NASA  set  forth  in  the 
clause  or  elsewhere  in  the  contract.  The 
price,  schedule,  and  other  terms,  if  any, 
are  to  be  specified  in  the  purchase  order 
or  contract. 

(2)  When  the  clause  at  52.227-19, 
Commercial  Computer  Software — 
Restricted  Rights,  is  used,  NASA 
paragraph  (f)  may  be  added  to 
incorporate  those  portions  of  the 
Contractor's  standard  commercial 
hcense  or  lease  agreement  into  the 
purchase  order/contract  to  the  extent 
consistent  with  the  clause.  Federal  laws, 
standard  industry  practices,  and  the 
Federal  Acquisition  Regulation  (FAR). 

(3)  Instead  of  the  clause  at  FAR  j 
52.227-19,  Commercial  Computer    I 
Software — Restricted  Rights  (either  with 
or  without  additional  subparagraphs  (e) 
and/or  (f)),  the  contracting  officer  may 
use  the  NASA  clause  at  1852.227-86, 
Commercial  Computer  Software — 
Licensing.  This  clause  is  particular  y 
useful  where  there  are  multiple 
computers  on  which  the  computer 
software  may  be  used,  but  simultaneous 
use  is  prohibited  or  restricted  in  the 
vendor/ contractor  standard  commercial 
software  license  to  be  incorporated  in 
and  made  part  of  the  purchase  order/ 
contract.  It  also  automatically  adapts 
terms  in  the  vendor/contractor  standard 
commercial  license  that  may  be  less 
restrictive  than  those  set  forth  in  the 
clause  at  FAR  52.227-19  without  having 
to  customize  that  clause  or  modify  the 
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purchase  order/ contract.  In  addition,  it 
enables  the  vendor/contractor's 
standard  marking  to  be  used  without 
requiring  additional  markings  on  the 
software. 

(b)  Contracts  awarded  under  Small 
Business  Innovative  Research  (SBIR) 
Program.  If  during  the  performance  of  an 
SBIR  contract  {Phase  I  or  Phase  II)  the 
need  arises  for  NASA  to  obtain  delivery 
of  restricted  computer  software  as 
defined  in  the  clause  at  FAR  52.227-20, 
Rights  in  Data— SBIR  Program  and  the 
Contractor  agrees  to  such  delivery,  the 
restricted  computer  software  may  be 
acquired  with  restricted  rights  by 
modification  of  the  contract  or  under  an 
agreement  incorporated  in  and  made 
part  of  the  contract,  using  the  restricted 
rights  set  forth  in  FAR  27.404(e)  and  the 
related  restrictions  as  a  guide. 

1827.406    Acquisition  of  data. 

(a)  General  When  specifying  data 
delivery  requirements  in  accordance 
with  FAR  27.406(a).  requirements  for 
delivery  of  technical  data  relating  to 
standard  commercial  items, 
components,  or  processes  should  be    - 
kept  to  the  absolute  minimum  consistent 
with  the  purpose  for  which  such  item, 
component,  or  process  is  being 
procured.  Normally  a  vendor's  manuals 
for  installation,  operation,  or 
maintenance  and  repair  and/or  form,  fit, 
and  function  data  are  adequate  for  most 
needs. 

(b)  Reports  of  work.  (1)  In  addition  to 
any  other  data  delivery  requirements 
that  may  be  set  forth  in  the  contract 
consistent  with  FAR  27.406,  a  NASA 
contractor  normally  should  be  required 
to  furnish  reports  or  work  performed 
under  research  and  development 
contracts  (fixed-price  and  cost 
reimbursement)  and  also  may  be 
required  to  furnish  such  reports  in  cost- 
reimbursement  supply  contracts  if 
considered  desirable  for  monitoring 
contract  performance.  This  purpose 
shall  be  achieved  by  including  the 
following  general  requirements, 
modified  as  needed  to  meet  the 
particular  requirements  of  the  contract, 
in  the  section  of  the  contract  specifying 
data  delivery  requirements: 

(i)  Monthly  progress  reports.  The 
contractor  shall  submit  separate 
monthly  progress  reports  of  all  work 
accomplished  during  each  month  of 
contract  performance.  Reports  shall  be 
in  narrative  form  and  brief  and  informal 
in  content.  They  shall  include  a 
quantitative  description  of  overall 
progress,  an  indication  of  any  current 
problems  which  may  impede 
performance,  proposed  corrective 
action,  and  a  discussion  of  the  work  to 
be  performed  during  the  next  monthly 


reporting  period.  (Normally,  this 
requirement  should  not  be  used  in 
contracts  with  non-profit  organizations.) 

(ii)  Quarterly  progress  reports.  The 
contractor  shall  submit  separate 
quarterly  reports  of  all  work 
accomplished  during  each  three-month 
period  of  contract  performance.  In 
addition  to  factual  data,  these  reports 
shall  include  a  separate  analysis  section 
which  interprets  the  results  obtained, 
recommends  further  action,  and  relates 
occurrences  to  the  ultimate  objectives  of 
the  contract  work.  Sufficient  diagrams, 
sketches,  curves,  photographs,  and 
drawings  shall  be  included  to  convey 
the  intended  meaning. 

(iii)  Final  report.  The  contractor  shall 
submit  a  final  report  which  documents 
and  summarizes  the  results  of  the  entire 
contract  work,  including 
recommendations  and  conclusions 
based  on  the  experience  and  results 
obtained.  The  final  report  shall  include 
tables,  graphs,  diagrams,  curves, 
sketches,  photographs,  and  drawings  in 
sufficient  detail  to  explain 
comprehensively  the  results  achieved 
under  the  contract. 

(iv)  Report  documentation  page.  The 
contractor  shall  include  a  completed 
Report  Documentation  Page  (NASA 
Form  1626)  as  the  final  page  of  each 
report  submitted  in  accordance  with 
paragraphs  (b)(1)  (i)  through  (iii)  above, 
(v)  Submission.  The  required  numbers 
of  copies  of  the  reports  specified  in 
paragraphs  (b)(l)(i)  through  (iii)  shall  be 
submitted  to  the  technical  monitor  of  the 
contract  in  the  absence  of  other 
instructions  from  the  requesting  activity. 
In  addition,  a  reproducible  copy  and  a 
printed,  or  reproduced,  copy  of  the 
reports  shall  be  sent  to:  NASA  Scientific 
and  Technical  Information  Facility, 
Attn:  Accessioning  Department,  P.O. 
Box  8757,  Baltimore/Washington 
International  Airport,  MD  21240. 

(2)  The  contracting  officer  shall 
consider  the  desirability  of  providing 
reports  on  the  completion  of  significant 
units  or  phases  of  work,  in  addition  to 
periodic  reports  and  reports  on  the 
completion  of  the  entire  contract.  The 
data  delivery  requirements  section  of 
the  contract  shall  also  list  other  data  to 
be  delivered  under  the  contract  and 
provide,  as  necessary,  specific 
instructions  regarding  delivery, 
submission  dates,  report  numbering, 
numbers  of  copies  to  be  submitted, 
distribution  lists,  and  any  other 
information  to  ensure  appropriate 
distribution  for  the  required  reports  of 
work. 


1827.408  Cosponsorad  rasearch  and 
davalopmant  activltias. 

The  contracting  officer  shall  consult 
with  installation  Patent  or  Intellectual 
Property  Counsel  prior  to  limiting  the 
acquisition  of  or  acquiring  less  than 
unlimited  rights  to  any  data  developed 
under  contracts  involving  cosponsored 
research  and  development  activities  in 
accordance  with  FAR  27.408, 

1827.409  Solicitation  provisions  and 
contract  clauses. 

(a)  Alternate  I  is  to  be  used  with  the 
FAR  clause  at  52.227-14,  Rights  in 
Data — General,  only  with  approval  of 
the  Procurement  Officer  and 
concurrence  of  installation  Patent  or 
Intellectual  Property  Counsel.  An 
example  of  its  use  is  where  the  principal 
purpose  of  the  contract  (such  as  a 
contract  for  basic  or  applied  research) 
does  not  involve  the  development,  use. 
or  delivery  of  items,  components,  or 
processes  that  are  intended  to  be 
acquired  for  use  by  or  for  the 
Government  (either  under  the  contract 
in  question  or  under  any  anticipated 
follow-on  contracts  relating  to  the  same 
subject  matter).  Other  examples  include 
socio-economic  studies  or  reports, 
educational  material,  health  and  safety 
information,  management  analyses,  and 
related  matters,  the  preparation  of 
which  may  involve  confidential  business 
information,  that  quaUfies  as  limited 
rights-data  as  defined  by  Alternate  I. 

(b)  The  specific  purposes  for  the 
release  of  limited-Rights  data  outside  of 
the  Government  set  forth  in  paragraphs 
(d)(l)(i)  thorugh  (v)  of  FAR  27.404  are  to 
be  added  to  the  Limited-Rights  Notice  of 
subparagraph  (g)(2)  of  Alternate  II  of  the 
clause  of  FAR  52.227-14,  Rights  in 

Data — General.  However,  the 
contracting  officer  may,  upon 
consultation  with  installation  Patent  or 
Intellectual  Property  Counsel,  make 
deletions  from  the  specific  purposes 
listed.  If  all  are  deleted,  the  word 
"None"  must  be  inserted  in  the  notice. 
Additions  to  those  specific  purposes 
listed  may  be  made  only  with  the 
approval  of  the  installation  Procurement 
Officer  and  concurrence  of  installation 
Patent  or  Intellectual  Property  Counsel. 

(c)  The  contracting  officer  shall 
consult  with  installation  Patent  or 
Intellectual  Property  Counsel  regarding 
the  acquisition  of  restricted  computer 
software  with  greater  or  lesser  rights 
than  those  normally  set  forth  in 
Alternate  III  of  the  FAR  clause  at 
52.227-14.  Rights  in  Data— General,  in 
accordance  with  FAR  27.404(e)(2). 
Where  it  is  impractical  to  actually 
modify  the  notice  of  Alternate  III.  this 
may  be  done  by  express  reference  in  a 
separate  clause  in  the  contract  or 


collateral  agreement  that  addresses  the 
change  in  the  restricted  rights. 

(d)  Use  of  Alternate  IV  in  the  FAR 
clause  at  52.227-14.  Rights  in  Data- 
General,  in  any  contract  other  than  a 
contract  for  basic  or  applied  research  to 
be  performed  solely  by  colleges  and 
universities  on  campus  (but  not  for  the 
management  or  operation  of 
Government  facilities)  is  permitted  only 
with  approval  of  the  Procurement 
Officer  and  concurrence  of  installation 
Patent  or  Intellectual  Property  Counsel. 

(e)  In  accordance  with  1827.404(e)(1). 
the  contracting  officer  shall  add 
subparagraph  (d)(3)  to  paragraph  (d)  of 
the  clause  at  FAR  52.227-14,  Rights  in 
Data — General,  except  in  solicitations 
and  contracts  for  basic  or  applied 
research  with  universities  or  colleges. 

(f)  In  accordance  with  1827.405(a)(1), 
the  contacting  officer  shall  add 
paragraph  (e)  to  the  clause  at  FAR 
52.227-19,  Commercial  Computer 
Software— Restricted  Rights,  when  it  is 
contemplated  that  updates,  correction 
notices,  consultation  information,  and 
other  similar  information  relating  to 
commercial  computer  software 
delivered  under  a  purchase  order  or 
contract  are  available  and  receipt  of 
such  information  can  be  facilitated  by 
signing  a  vendor  supplied  agreement, 
registration  forms,  or  cards  and 
returning  them  directly  to  the  vendor. 

(g)  In  accordance  with  1827.405(a)(2), 
the  contracting  officer  shall  add 
paragraph  (f)  as  set  forth  in  1852.227-19 
to  the  clause  at  FAR  52.227-19, 
Commercial  Computer  Software — 
Restricted  Rights  when  portions  of  a 
Contractor's  standard  commercial 
license  or  lease  agreement  consistent 
with  the  clause,  Federal  laws,  standard 
industry  practices,  and  the  Federal 
Acquisition  Regulation  (FAR)  are  to  be 
incorporated  into  the  purchase  order  or 
contract. 

(h)  In  accordance  with  1827.405(a)(3), 
the  contracting  officer  shall  use  the 
clause  at  1852.227-86,  Commercial 
Computer  Software — Licensing,  when  it 
is  considered  appropriate  for  the 
acquisition  of  existing  computer 
software  in  accordance  with  FAR 
27.405(b)(2). 

PART  1830— COST  ACCOUNTING 
STANDARDS 

13.  Part  1830  is  amended  as  set  forth 
below: 

a.  In  Subpart  1830.1. 1830.101  is 
revised  to  read  as  follows: 

1830.101    Cost  accounting  standards. 

(a)  To  assure  uniform  administration 
of  CAS  requirements,  NASA  has 
determined  to  consider  all  of  its 


contracts  as  "National  defense" 
contracts  for  CAS  purposes,  whether  or 
not  they  meet  the  definitions  of 
"National  defense"  in  FAR  2.101. 

b.  Subpart  1830.2  is  added  to  read  as 
follows: 

Subpart  1830.2— CAS  Program 
Requirements 

1830.201-5    Waiver. 

After  the  contracting  officer  has  made 
the  determination  required  by  FAR 
30.201-5(a),  the  Procurement  Officer 
shall  forward  all  requests  for  waiver  of 
CAS  requirements  to  the  Assistant 
Administrator  for  Procurement  (Code 
HC)  for  approval. 

Subpart  1830.3    [Removed] 

c.  Subpart  1830.3  is  removed. 

14.  Part  1831  is  revised  to  read  as 
follows: 

PART  1831— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Subpart  1831.1— Applicability 

1831.101     Objectives. 

Subpart  1831.2— Contracts  Witti 
Commercial  Organizations 

1831.205    Selected  costs. 
1831.205-32    Precontract  costs. 

Subpart  1831.1— Applicability 

1831.101    Objectives. 

Requests  for  individual  deviations  to 
FAR  cost  principles  under  FAR  31.101 
shall  be  forwarded  for  the  approval  of 
the  Assistant  Administrator  for 
Procurement  through  the  Director, 
Contract  Pricing  and  Finance  Division 
(Code  HC). 

Subpart  1831.2— Contracts  With 
Commercial  Organizations 

1831.205    Selected  costs. 

1831.205-32    Precontract  costs.     . 

See  1832.705  for  NASA  policy  on 
precontract  costs. 

PART  1832— CONTRACT  FINANCING 

15.  Part  1832  is  amended  as  set  forth 
below: 

a.  In  1832.111-70.  paragraph  (d)  is 
revised  to  read  as  follows: 

1832.111-70    NASA  contract  clauses. 


(d)  The  contracting  officer  shall  insert 
the  clause  at  1852.232-78,  Payment 
Information,  in  all  solicitations  and 
contracts,  including  those  for  small 
purchases. 
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1932.501-170    [Removed] 

b.  In  Subpart  1832.5, 1832.501-170  is 
removed. 

c.  In  Subpart  1832.7, 1832.705-270  is 
revised  to  read  as  follows: 

183Z705-270    Additional  Clauses  for 
limitation  of  cost  or  funds. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1852.232-77,  Limitation  of 
Funds  (Fixed-Price  Contract),  in  fixed- 
price  incrementally  funded  contracts  for 
research  and  development,  and 
solicitations  therefor. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  1852.232-80,  Date  of 
Incurrence  of  Costs,  in  cost- 
reimbursement  contracts  for  which 
specific  coverage  of  precontract  costs  is 
authorized  under  FAR  31.205-32. 

PART  1836-CONSTRUCnON  AND 
ARCHITECT-ENGINEER  CONTRACTS 

16.  Part  1836  is  amended  as  set  forth 
below: 

a.  In  Subpart  1836.3. 1836.370  is 
revised  to  read  as  follows: 

1836.370    Solicitation  provisions. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  1852.236-71.  Additive  or 
Deductive  Items,  in  invitations  for  bids 
for  construction  when  it  is  desired  to 
add  or  deduct  bid  items  to  meet 
available  funding. 

(b)  The  contracting  officer  shall  insert 
the  provision  at  1852.236-72,  Bids  with 
Unit  Prices,  in  invitations  for  bids  for 
construction  when  the  invitation 
contemplates  unit  prices  of  items.  The 
provision  shall  be  inserted  at  the  end  of 
the  Supplies  or  Services  and  Prices/ 
Costs  section,  or  similar  location,  in  the 
invitation. 

1836.770    [Removed] 

b.  In  Subpart  1836.7. 1836.770  is 
removed. 

PART  1837— SERVICE  CONTRACTING 

1837.106    [Removed] 

17.  Subpart  1837.1  is  amended  by 
removing  1837.106. 

PART  1852-SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

18.  Part  1852  is  amended  as  set  forth 
below: 

1852.20»-7000  and  1852.208-7001 
[Removed] 


a.  Reserved  sections  1852.208-7000 
and  1852.208-7001  are  removed. 

b.  Section  1852.208-7002  is  revised  to 
read  as  follows: 


1852.208-7002    Rates. 

As  prescribed  in  18a309(a).  insert  the 
following  clause. 
Rates  (December  1987) 

(a)  For  and  in  consideration  of  the  faithful 
performance  of  this  contract,  the  Contractor 
shall  be  paid  at  the  rates  set  out  in  Appendix 
A,  provided  that  the  Government  shall  be 
liable  for  the  minimum  monthly  charge,  if 
any.  specified  in  this  conU^ct  commencing 
with  the  billing  period  in  which  service  is 
initially  furnished  and  continuing  until  this 
contract  is  terminated,  except  that  the 
minimum  monthly  charge,  if  any,  specified  in 
this  contract  shall  be  equitably  prorated  for 
the  billing  periods  in  which  commencement 
and  termination  of  this  contract  Income 
effective. 

(b)  The  Contractor  hereby  declares  that  the 
rates  applicable  to  the  service  furnished 
under  this  contract  are  not  in  excess  of  the 
lowest  rates  available  to  any  prospective 
customer  under  like  conditions,  and  agrees 
that  during  the  life  of  this  contract  the 
Government  shall  continue  to  be  billed  at  the 
lowest  rates  applicable  for  similar  conditions 
of  service. 
(End  of  Clause) 

c.  Sections  1852.208-7007. 1852.208- 
7008. 1852.7009.  and  1852.208-7010  are 
revised  to  read  as  follows: 

1852.208-7007    Renewal  of  contract 

As  prescribed  in  1808.309(f).  insert  the 
following  clause. 

Renewal  of  Coatract  (December  1987) 

This  contract  is  renewable  on  an  annual 
basis  at  the  option  of  the  Government,  by  the 
Contracting  Officer  giving  written  notice  of 
renewal  to  the  Contractor  at  least 

days  before  expiration.  If  the 

Government  exercises  this  option  for 
renewal,  the  contract  as  renewed  shall  be 
deemed  to  include  this  option  provision. 
However,  the  total  duration  of  this  contract, 
including  the  exercise  of  any  options  under 

this  clause,  shall  not  exceed 

years. 

(End  of  clause) 

1852.208-7008    Change  in  rates. 

As  prescribed  in  180e.309(b),  insert  the 
following  clause  in  lieu  of  the  clause  in 
1852.7003. 
Change  in  rates  (December  1987) 

(a)  If  at  any  time  during  the  term  of  this 
contract  either  of  the  parties  considers  it 
appropriate  that  all  or  part  of  the  rates 
applicable  to  the  service  furnished  under  this 
contract  be  changed,  the  parties  agree  to  , 
promptly  negotiate  such  rates  upon  receipt  by 
one  party  of  a  written  request  from  the  other 
(1)  Specifying  the  rates  to  which  a  change  is 
considered  appropriate,  (2)  setting  forth  the 
proposed  change  in  rates,  and  (3)  stating  in 
detail  the  reasons  for  the  proposed  changes. 
Any  rate  changes  agreed  to  by  the  parties  as 
the  result  of  such  negotiations  shall  be  made 
a  part  of  this  contract  by  the  issuance  of  a 
supplemental  agreement  and  shall  become 
effective  as  of  the  date  of  the  request  for  a 
change  in  rates,  unless  otherwise  agreed. 


(b)  The  ConUactor  agrees  that  a  duly 
authorized  representative  of  NASA  shall 
have  access  to  and  the  right  to  examine  any 
pertinent  books,  documenU,  papers,  or 
records  of  the  Contractor  relating  to  costs 
that  form  the  basis  for  the  rate. 
(End  of  clause) 
1852.208-7009   Connection  Charge. 

As  prescribed  in  1808.309(g).  insert  the 
following  clause. 
Connection  Charge  (December  1987) 

(a)  Charge.  The  Government,  in 
consideration  of  the  furnishing  and 
installation  by  the  Contractor  at  the 
Contractor's  expense  of  the  New  Facilities 
described  in  Appendix  C.  attached  hereto 
and  made  a  part  hereof,  shall  pay  the 
Contractor,  as  a  connection  charge,  after 
receipt  of  satisfactory  evidence  of  completion 

of  the  facilities,  the  sum  $ . 

representing  the  sum  of  $ .  less 

the  agreed  salvage  value  in  the  amount  of  $ 

,  as  shown  in  Appendix  C; 

provided  that,  as  a  condition  precedent  to 
final  payment,  the  Contractor  shall  execute  a 
release  acceptable  to  the  Contracting  Officer 
of  claims  against  the  Government  arising 
under  or  by  virtue  of  such  installation, 

(b)  Ownership,  operation,  and  maintenance 
of  new  facilities  to  be  provided.  The  facilities 
to  be  supplied  by  the  Contractor  under  this 
clause,  notwithstanding  the  payment  by  the 
Government  of  a  connection  charge,  shall  be 
and  remain  the  property  of  the  contractor  and 
shall,  at  all  times  during  the  life  of  this 
contract  or  any  renewals  thereof,  be  operated 
and  maintained  by  the  Contractor  at  its 
expense,  and  all  taxes  and  other  charges  in 
connection  therewith,  together  with  all 
liability  arising  out  of  the  construction, 
operation,  or  maintenance  of  such  facilities, 
shall  be  the  obligaHon  of  the  Contractor. 

(c)  Credits.  (1)  The  Contractor  agrees  to 
allow  the  Government  on  each  monthly  bill 
for  service  furnished  under  this  contract  to 

the  Service  Location,  a  credit  of ._ 

percent  of  the  amount  of  each  such  bill  as 
rendered  until  the  accumulation  of  credits 
shall  equal  the  amount  of  such  connection 
charge,  provided  that  the  confractor  may  at 
any  time  allow  a  credit  up  to  100  percent  of 
the  amount  of  each  such  bill. 

(2)  In  the  event  the  Contractor,  before  any 
termination  of  this  contract  but  after 
completion  of  the  facilities  provided  for  in 
this  clause,  serves  any  customer  other  than 
the  Government  (regardless  of  whether  the 
Government  is  being  served  simultaneously, 
intermittently,  or  at  all)  by  means  of  such 
facilities,  the  corresponding  benefit  to  the 
Contractor  is  hereby  recognized.  It  is 
therefore  agreed  that  upon  initiation  of  such 
service,  the  Contractor  shall  promptly  pay  in 
full  to  the  Government  the  uncredited 
balance  of  the  connection  charge,  or 
accelerate  the  credits  provided  for  under 
subparagraph  (c)(1)  of  this  clause  to  100 
percent  of  each  monthly  bill  until  there  is 
fully  credited  a  sum  equitably  representing 
the  same  proportion  of  the  uncredited 
balance  of  the  connection  charge  as  of  the 
date  of  initiation  of  such  service,  as  agreed 
upon  by  the  parties  hereto,  as  the  portion  of 


the  facilities  utilized  in  serving  such  customer 
bears  to  complete  facilities  described  in 
Appendix  C 

(d)  Termination  before  completion  of 
facilities.  The  Government  reserves  the  right 
to  terminate  this  contract  at  any  time  before 
completion  of  the  facilities  with  respect  to 
which  the  Government  is  to  pay  a  connection 
charge.  In  the  event  the  Government 
exerciises  this  right,  the  Contractor  shall  be 
paid  fair  compensation,  exclusive  of  profit, 
with  respect  to  such  facilities. 

(e)  Termination  after  to  completion  of 
facilities— (\)  Termination  by  the 
Government.  In  the  event  the  Government 
terminates  this  contract  after  completion  of 
the  facilities  with  respect  to  which  the 
Government  is  to  pay  a  connection  charge, 
but  before  the  crediting  in  full  by  the 
Contractor  of  any  connection  charge  in 
accordance  with  the  terms  of  this  contract, 
the  possible  continued  usefulness  of  such 
facilities  is  hereby  recognized.  It  is,  therefore, 
agreed  that  upon  such  termination  the 
Contractor  shall  have  the  following  options: 

(i)  To  retain  in  place  for  twelve  months  or 
more  after  the  notice  of  termination  by  the 
Government  such  facilities  on  condition  that: 
(A)  If,  during  such  twelve  month  period,  the 
Contractor  serves  any  other  customer  by 
means  of  such  facilities,  the  Contractor  shall, 
in  lieu  of  allowing  credits,  pay  the 
Government  during  such  period  installments 
in  like  amount,  manner,  and  extent  as  the 
credit  provided  for  under  paragraph  (c)  of 
this  clause  before  such  termination  and  (B) 
immediately  after  such  twelve-month  period 
the  Contractor  shall  promptly  pay  in  full  to 
the  Government  the  uncredited  balance  of 
the  connection  charge. 

(ii)  To  remove  such  facilities  at  the 
Contractor's  own  expense  within  twelve 
months  after  the  effective  date  of  the 
termination  by  the  Government:  provided, 
that  if  the  Contractor  elects  to  so  remove 
such  facilities,  the  Government  shall  then 
have  the  option  of  purchasing  such  facilities 
at  the  agreed  salvage  value  set  forth  in 
Appendix  C;  and  provided  further,  that  the 
Contractor  shall,  at  the  direction  of  the 
Government,  leave  in  place  such  facilities 
located  on  Government  property  which  the 
Contractor  elects  to  remove  and  which  the 
Government  elects  to  purchase  at  the  agreed 
salvage  value. 

(2)  Termination  by  the  contractor.  In  the 
event  the  Contractor  terminates  service 
under,  or  otherwise  defaults  in  performance 
of,  this  contract  before  the  crediting  in  full,  in 
accordance  with  the  terms  of  this  contract,  of 
any  connection  charge  paid  by  the 
Government,  the  Contractor  shall  pay  to  the 
Government  an  amount  equal  to  the 
uncredited  balance  of  the  connection  charge 
as  of  the  date  of  such  termination. 

(End  of  clause) 

1852.208-7010    Termination  charge. 

As  prescribed  in  1808.309(h),  insert  the 
following  clause  and  attach  Appendix  C 
to  the  contract  when  a  payment  is  to  be 
made  to  the  contractor  upon  termination 
of  service  in  lieu  of  a  connection  charge 
upon  completion  of  the  facilities.  The 
length  of  time,  not  in  excess  of  60 


months,  as  negotiated  with  the 
contractor  will  be  entered  in  the  first 
blank.  In  the  second  blank  enter  the 
amount  of  the  maximum  termination 
charge  as  negotiated  with  the 
contractor,  but  not  in  excess  of  cost  of 
facilities  furnished  and  installed  by  the 
contractor  less  the  agreed  salvage  value, 
as  shown  in  Appendix  C.  Enter  in  the 
third  blank  the  figure  obtained  by 
dividing  the  figure  in  the  second  blank 
by  the  figure  in  the  first  blank.  The  use 
of  this  clause  does  not  affect  the  term  of 
the  contract;  however,  its  use  is  subject 
to  Headquarters  approval  in  accordance 
with  1808.307-71. 

Termination  charge  (December  1987) 

In  consideration  of  the  furnishing  and 
installation  by  the  Contractor  at  its  expense 
of  the  New  Facilities  described  in  Appendix 
C,  attached  hereto  and  made  a  part  hereof 
the  Government  shall,  in  the  event  of 
termination  of  this  contract  by  the 

Government  before months  from 

the  date  on  which  service  commences,  pay 
the  Contractor  as  a  termination  charge 

less multiplied  by  the 

number  of  months  service  has  been  received 
after  the  date  of  such  termination. 

(End  of  clause) 

1852.223-3  and  1852.223-370    [Removed] 

d.  Sections  1852.223-3  and  1852.223- 
370  are  removed. 

e.  Sections  1852.227-14, 1852.227-19, 
and  1852J227-86  are  added  to  read  as 
follows: 

1852.227-14    Rights  in  data— general. 

As  prescribed  in  1827.409(e).  modify 
the  clause  at  FAR  52.227-14  by  adding 
the  following  subparagraph  (d)(3): 

(d)(3)  The  Contractor  agrees  not  to 
establish  claim  to  copyright  nor  to  publish  or 
release  to  others  any  computer  software  first 
produced  in  the  performance  of  this  contract 
without  the  prior  writter  permission  of  the 
Contracting  Officer. 

1852.227-19    Commercial  computer 
software— restricted  rigtrts. 

(a)  As  prescribed  in  1827.409(f). 
modify  the  clause  at  FAR  52.227-19.  by 
adding  the  follounng  paragraph  (e): 

(c)  For  the  purpose  of  receiving  updates, 
correction  notices,  consultation  information, 
or  other  similar  information  on  any  computer 
software  delivered  under  this  contract/ 
purchase  order,  the  NASA  Contracting 
Officer  or  the  NASA  Contract  Technical 
Representative/User  may  sign  any  vendor 
supplied  agreements,  registration  forms,  or 
cards  and  return  them  directly  to  the  vendor; 
however,  such  signing  shall  not  alter  any  of 
the  rights  or  obligations  of  either  NASA  or 
the  vendor  set  forth  in  this  clause  or 
elsewhere  in  this  contract/purchase  order. 

(b)  As  prescribed  in  1827.409(g). 
modify  the  clause  at  FAR  52.227-19  by 
adding  the  following  paragraph  (f): 


(f)  Subject  to  the  above  paragraphs  of  this 
clause,  those  applicable  portions  of  the 
Contractor's  standard  commercial  license  or 
lease  agreement  pertaining  to  any  computer 
software  delivered  under  this  purchase 
order/contract  that  are  consistent  with 
Federal  laws,  standard  industry  practices 
and  the  Federal  Acquisition  Regulation  (FAR) 
shall  be  incorporated  into  and  made  part  of 
this  purchase  order/contract. 

1852.227-86    Commercial  computer 
software — licensing. 

As  prescribed  in  1827.409(h),  insert  the 
following  clause: 

Commercial  Computer  Software — Licensing 
(December  1987) 

(a)  Any  delivered  commercial  computer 
software  (including  documentation  thereof) 
developed  at  private  expense  and  claimed  as 
proprietary  shall  be  subject  to  the  restricted 
rights  in  paragraph  (d)  below.  Where  the 
vendor/contractor  proposes  its  standard 
commercial  software  license,  those 
applicable  portions  thereof  consistent  with 
Federal  laws,  standard  industry  practices,  the 
Federal  Acquisition  Regulations  (FAR)  and 
the  NASA  FAR  Supplement,  including  the 
restricted  rights  in  paragraph  (d)  below,  are 
incorporated  into  and  made  a  part  of  this 
purchase  order/contract. 

(b)  Although  the  vendor/contractor  may 
not  propose  its  standard  commercial 
software  license  until  after  this  purchase 
order/contract  has  been  issued,  or  at  or  after 
the  time  the  computer  software  is  delivered, 
such  license  shall  nevertheless  be  deemed 
incorporated  into  and  made  a  part  of  this 
purchase  order/contract  under  the  same 
terms  and  conditions  as  in  paragraph  (a) 
above.  For  purposes  of  receiving  updates, 
correction  notices,  consultaUon,  and  similar 
activities  on  the  computer  software,  the 
NASA  Contracting  Officer  or  the  NASA 
Contractor  Technical  Representative/User 
may  sign  any  agreement,  license,  or 
registration  form  or  card  and  return  it  directly 
to  the  vendor/contractor  however,  such 
signing  shall  not  alter  any  of  the  terms  and 
conditions  of  this  clause. 

(c)  The  vendor's/contractor's  acceptance  is 
expressly  limited  to  the  terms  and  conditions 
of  this  purchase  order/contract.  If  the 
specified  computer  software  is  shipped  or 
delivered  to  NASA,  it  shall  be  understood 
that  the  vendor/contractor  has 
unconditionally  accepted  the  terms  and 
conditions  set  forth  in  this  clause,  and  that 
such  terms  and  conditions  (including  the 
incorporated  license)  constitute  the  entire 
agreement  between  the  parties  concerning 
rights  in  the  computer  software. 

(d)  The  following  restricted  rights  shall 
apply: 

(1)  The  commercial  computer  software  may 
not  be  used,  reproduced,  or  disclosed  by  the 
Government  except  as  provided  below  or 
otherwise  expressly  stated  in  the  purchase 
order/contract. 

(2)  The  commercial  computer  software  may 
be— 

(i)  Used,  or  copied  for  use,  in  or  with  any 
computer  owned  or  leased  by,  or  on  behalf  of, 
the  Government:  provided,  the  software  is 
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not  used,  nor  copied  for  use,  in  or  with  more 
than  one  computer  simultaneously,  unless 
otherwise  permitted  by  the  license 
incorporated  under  paragraphs  (a)  or  (b)  | 
above; 

(ii)  Reproduced  for  safekeeping  (archives) 
or  backup  purposes: 

(iii)  ModiHed,  adapted,  or  combined  with 
other  computer  software,  provided  that  the 
modified,  combined,  or  adapted  portions  of 
the  derivative  software  incorporating 
restricted  computer  software  shall  be  subject 
to  the  same  restricted  rights;  and 

(iv)  Disclosed  and  reproduced  for  use  by 
Government  contractors  or  their 
subcontractors  in  accordance  with  the 
restricted  rights  in  subdivisions  (i),  (ii),  and 
(iii)  above;  provided  they  have  the 
Government's  permission  to  use  the  computer 
software  and  have  also  agreed  to  protect  the 
computer  software  from  unauthorized  use 
and  disclosure. 

(3)  If  the  incorporated  vendor's/ 
contractor's  software  license  contains 
provisions  or  rights  that  are  less  restrictive 
than  the  restricted  rights  in  subparagraph 
(d)(2)  above,  then  the  less  restrictive 
provisions  or  rights  shall  prevail. 

(4)  If  the  computer  software  is  published, 
copyrighted  computer  software,  it  is  licensed 
to  the  Government,  without  disclosure 
prohibitions,  with  the  rights  in  subparagraphs 
(d)(2)  and  (3)  above. 

(5)  The  computer  software  may  be  marked 
with  any  appropriate  proprietary  notice  that 
is  consistent  with  the  rights  in  subparagraphs 
(d)(2),  (3).  and  (4)  above. 

1852.231-70  and  1852.231-71    [Removed] 

g.  Sections  1852.231-70  and  1852.231- 
71  are  removed. 

h.  Section  1852.232-16-70  is  added 
and  sections  1852.232-71,  and  1852.232- 
78  are  revised  to  read  as  follows: 

1852.232-16-70    NASA  modificationt. 

When  using  the  clause  at  FAR  52.232- 
16  in— 

(a)  Competitive  procurements  {RFPs 
when  adequate  price  competition  is  i 
expected  and  IFBs)  and  other  | 
procurements  when  paragraph  (2)  below 
does  not  apply,  replace  the  first 
sentence  of  that  clause  with  the 
following: 

Progress  payments  shall  be  made  to  the 
Contractor  as  work  progresses  within  30  days 
after  receipt  of  each  progress  payment 
request,  which  may  not  be  submitted  more 
frequently  than  monthly,  in  amounts 
approved  by  the  Contracting  Officer,  under 
the  following  conditions: 

(b)  Negotiated  procurements  when  the 
price  is  based  on  cost  analysis  and 
frequency  of  payment  requests  was 
considered  in  the  negotiation  (see 
1815.970-l(c)(2)),  replace  the  first 
sentence  of  that  clause  with  the 
following: 

Progress  payments  shall  be  made  to  the 
Contractor  as  work  progresses  within  30  days 
after  the  receipt  of  each  progress  payment 
request  in  amounts  approved  by  the 


Contracting  Officer  under  the  following 
conditions: 

1852.232-71    Invoice*. 

As  prescribed  in  1832.11-70(a),  insert 
the  following  clause  in  fixed-price 
contracts  (including  letter  contracts)  and 
solicitations  therefor,  except  those  for 
construction  work,  architect-engineer 
services,  or  utility  services: 

Invoices  (October  1987) 

(a)(1)  An  invoice  is  a  written  request  for 
payment  under  the  contract  for  supplies 
delivered  or  for  services  rendered.  In  order  to 
be  proper,  an  invoice  must  include  as 
applicable  the  following: 

(i)  Invoice  date. 

(ii)  Name  of  Contractor. 

(iii)  Contract  number  (including  order 
number,  if  any),  contract  line  item  number, 
contract  description  of  supplies  or  services, 
quantity,  contract  unit  of  measure  and  unit 
price,  and  extended  total. 

(iv)  Shipment  number  and  date  of  shipment 
(bill-of-lading  number  and  weight  of  shipment 
will  be  shown  for  shipments  or  Government 
bills  of  lading). 

(v)  Name  and  address  to  which  payment  is 
to  be  sent  (which  must  be  the  same  as  that  in 
the  contract  or  on  a  proper  notice  of 
assignment). 

(vi)  Name  (where  practicable),  title,  phone 
number  and  mailing  address  of  person  to  be 
notified  in  event  of  a  defective  invoice. 

(vii)  Any  other  information  or 
documentation  required  by  other  provisions 
of  the  contract  (such  as  evidence  of 
shipment). 

(2)  Invoices  shall  be  prepared  and 
submitted  in  quadruplicate  (one  copy  shall  be 
marked  "original")  unless  otherwise 
specified. 

(b)  For  purposes  of  determining  if  interest 
begins  to  accrue  under  the  Prompt  Payment 
Act  (Pub.  L  97-177)— 

(1)  A  proper  invoice  will  be  deemed  to 
have  been  received  when  it  is  received  by  the 
payment  office  designated  in  the  contract  and 
acceptance  of  the  supplies  delivered  or 
services  rendered  has  occurred; 

(2)  Payment  shall  be  considered  made  on 
the  date  on  which  a  check  for  such  payment 
is  dated  or  the  date  of  payment  by  wire 
transfer 

(3)  Progress  payments,  if  authorized  under 
this  contract,  are  solely  for  fmancing 
purposes  and  shall  not  accrue  interest  under 
the  Prompt  Payment  Act; 

(4)  Payment  terms  (e.g.,  "net  20")  offered  by 
the  Contractor  will  not  be  deemed  a 
"required  payment  date;"  and 

(5)  The  following  periods  of  time  will  not 
be  included: 

(i)  After  receipt  of  an  improper  invoice  and 
prior  to  notice  of  any  defect  or  impropriety, 
but  not  to  exceed  15  days  (or  any  lesser 
period  established  by  this  contract). 

(ii)  Between  the  date  of  a  notice  of  any 
defect  or  impropriety  and  the  date  a  proper 
invoice  is  received.  When  the  notice  is  in 
writing,  it  shall  be  considered  made  on  the 
date  shown  on  the  notice. 


(End  of  clause) 

1852.232-78    Payment  Information. 

As  prescribed  at  1832.111-70(d).  insert 
the  following  clause: 

Payment  InformatioD  (November  1967) 

(a)  Payments  under  the  contract  will  be 
made  either  by  check  or  by  wire  transfer  at 
the  option  of  the  Government. 

(b)  Within  ten  (10)  days  after  award, 
except  as  provided  in  paragraph  (c)  below, 
the  Contractor  shall  complete  the  "Company 
Information"  section  of  the  TFS  Form  3881, 
have  its  financial  institution  complete  the 
"Financial  Institution  Information"  section, 
and  forward  the  form  to  the  Contracting 
Officer. 

(c)  If  a  TFS  Form  3881,  previously 
submitted  to  the  installation  awarding  this 
contract,  is  still  valid,  resubmittal  is  not 
necessary,  unless  requested  by  NASA. 

(End  of  clause) 

i.  Section  1852.232-80  is  added  to  read 
as  follows: 

1852.232-80    Date  of  incurrence  of  costs. 

As  prescribed  in  1832.705-270,  insert 
the  following  clause: 

Date  of  Incurrence  of  Costs  (Decemlier  1987) 

The  Contractor  shall  be  entitled  to 
reimbursement  for  costs  incurred  in  an 

amount  not  to  exceed  $ on  or  after 

which,  if  incurred  after  this 

contract  had  been  entered  into,  would  have 
been  reimbursable  under  the  provisions  of 
this  contract. 

(End  of  clause) 

j.  Sections  1852.236-70  and  1852.236- 
71  are  revised  and  1852.236-72  is  added 
to  read  as  follows: 

1852.236-70    Option  for  supervision  and 
inspection  services. 

As  prescribed  in  1836.609-70,  insert 
the  following  clause/ 

Option  for  Supervision  and  Inspection 
Services  (December  1987) 

At  any  time  up  to  6  months  after 
satisfactory  completion  and  acceptance  of 
the  work  to  be  furnished  under  this  contract, 
the  Government  at  its  option,  may  direct  by 
a  written  order,  the  Contractor  to  perform 
any  part  or  all  of  the  supervision  and 
inspection  services  provided  under  the 
specification/work  statement.  Upon  receipt 
of  such  direction,  the  Architect-Engineer  shall 
proceed  with  such  work  and  services. 

(End  of  clause] 

1 852.236-7 1    Additive  or  deductive  items. 

As  prescribed  in  1836.370,  insert  the 
following  provision: 

Additive  or  Deductive  Items  (December  1987) 

The  low  bidder  for  purposes  of  award  shall 
be  the  conforming  responsible  bidder  offering 
the  low  aggregate  amount  for  the  first  or  base 
bid  item,  plus  or  minus  (in  order  or  priority 
listed  in  the  schedule)  those  additive  or 
deductive  bid  items  providing  the  most 


features  of  the  work  within  the  funds 
determined  by  the  Government  to  be 
available  before  bids  are  opened.  If  addition 
of  another  bid  item  in  the  listed  order  of 
priority  would  make  the  award  exceed  such 
funds  for  all  bidders,  it  shall  be  skipped  and 
the  next  subsequent  additive  bid  item  in  a 
lower  amount  shall  be  added  for  each  bid  if 
award  thereon  can  l>e  made  within  such 
funds.  An  example  for  one  bid  is  an  amount 
available  of  $100,000  and  a  bidder's  base  bid 
and  four  successive  additives  of  $85,000, 
$10,000,  $8,00a  $6,000.  and  $4,000.  In  this 
example,  the  aggregate  amount  of  the  bid  for 
purposes  of  award  would  be  $99,000  for  the 
base  bid  plus  the  first  and  fourth  additives, 
the  second  and  third  additives  being  skipped 
because  each  of  them  would  cause  the 
aggregate  bid  to  exceed  $100,000.  All  bids 
shall  be  evaluated  on  the  basis  of  the  same 
additive  or  deductive  bid  items.  The  listed 
order  of  priority  must  be  followed  only  for 
determining  the  low  bidder.  After 
determination  of  the  low  bidder,  award  in  the 
best  interests  of  the  Government  may  be 
made  to  that  bidder  on  its  base  bid  and  any 
combination  of  its  additive  or  deductive  bid 
for  which  funds  are  determined  to  be 
available  at  the  time  of  the  award,  provided 
that  award  of  the  combination  of  bid  times 
does  not  exceed  the  amount  offered  by  any 
other  conforming  responsible  bidder  for  the 
same  combination  of  bid  items. 

(End  of  provision) 

1852.236.72    Bids  with  unit  prices 

As  prescribed  in  1836.370(b),  insert  the 
following  statements  at  the  end  of  the 
Supplies  or  Services  and  Prices/Costs 
section,  or  similar  location  in  the 
solicitation. 

Bids  With  Unit  Prices  (December  1987) 

(a)  All  extensions  of  the  unit  prices  bid  will 
be  subject  to  verification  by  the  Government. 
If  there  is  variation  between  the  unit  price 
and  any  extended  amounts,  the  unit  price  will 
be  considered  to  be  the  bid. 

(b)  If  a  modification  to  a  bid  based  on  unit 
prices  is  submitted,  which  provides  for  a 
lump  sum  adjustment  to  the  total  estimated 
cost,  the  application  of  the  lump  sum 
adjustment  to  each  unit  price  in  the  bid  must 
be  stated.  If  it  is  not  stated,  the  bidder  agrees 
that  the  lump  sum  adjustment  shall  be 
applied  on  a  pro  rata  basis  to  every  unit  price 
in  the  bid. 

(End  of  Provision) 

k.  Section  1852.243-70  is  revised  to 
read  as  follows: 

1852.243-70    Engineering  change 
proposals. 

As  prescribed  in  1843.205-70,  insert 
the  following  clause  with  any 
appropriate  alternates: 

Engineering  Change  Proposals  (December 
1987) 

(a)  The  Contracting  Officer  may,  at  any 
time,  request  in  writing  that  the  Contractor 
prepare  and  submit  an  Engineering  Change 
Proposal  (ECP)  as  that  term  is  defined  in 
UOD-STD-480A.  Upon  receipt  of  such  a 


request,  the  Contractor  shall  submit  to  the 
Contracting  Officer  the  information  specified 
by,  and  in  the  format  required  by,  paragraph 
4.6ofDOD-STD-480A. 

(b)  Any  Contractor  ECP  shall  include  a 
"not-to-exceed"  price  and  delivery 
adjustment  or  a  "not-less-than"  price  and 
delivery  adjustment  acceptable  to  the 
Contractor  if  the  Govermnent  subsequently 
orders  the  ECP.  If  ordered,  the  equitable 
increase  to  the  contract  shall  not  exceed,  nor 
shall  the  equitable  decrease  be  less  than  the 
ECP's  not-to-exceed"  or  "not-less-than" 
amounts,  respectively.  This  paragraph  does 
not  preclude  any  revision(s]  or  correction(s) 
of  an  ECP  in  accordance  with  paragraphs  4.10 
and  4.11  of  DOD-STD-480A.  Concurrent  with 
the  submission  of  any  ECP  under  this 
contract,  the  Contract  or  shall,  in  accordance 
with  FAR  15.804-6,  submit  to  the  Contracting 
Officer  a  completed  Standard  Form  1411, 
Contract  Pricing  Proposal  Cover  Sheet.  At  the 
time  of  agreement  upon  the  price  of  the  ECP, 
the  Contractor  shall,  in  accordance  with 
15.804-2  and  15.804-4,  submit  to  the 
Contracting  Officer  a  signed  Certificate  of 
Current  Cost  or  Pricing  Data. 

(End  of  clause] 

Alternate  I  (December  1987).  As  prescribed 
in  1843.205-70(a],  add  the  following 
paragraph  to  the  basic  clause,  (c)  If  the  price 
adjustment  proposed  for  any  Contractor 
originated  ECP  (excluding  any  Government 
requested  ECP  or  Value  Engineering  Change 

Proposal)  is  $ (percent  or  contract 

price)  (or  $ )  or  less,  such  change 

shall  be  made  at  no  adjustment  to  the 
contract  price. 

(End  of  clause) 

Alternate  II  (December  1987).  As 
prescribed  in  1843.205-70(b]  substitute  the 
following  sentence  for  the  second  sentence  in 
paragraph  (b)  of  the  basic  clause. 

Change  orders  issued  in  accordance  with 
the  Changes  clause  of  this  contract  shall  not 
be  considered  an  authorization  to  the 
Contractor  to  exceed  the  estimated  cost  in 
the  contract  Schedule,  in  the  absence  of  a 
statement  in  the  change  order  or  other 
contract  modification  increasing  the 
estimated  cost. 

(End  of  Clause) 
PART  1853— FORMS 

19.  Subpart  1853.2  is  amended  as  set 
forth  below 

1853.201    [Removed] 

a.  Section  1853.201  is  removed. 

1853.246    [Amended] 

b.  In  1853.246(a),  the  reference 
"1846.670-7100"  is  revised  to  read 
"1846.670-1." 

[PR  Doc.  87-28165  Filed  12-9-87;  8:45  am] 

BILUNG  COOE  7S10-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1011  and  1152 

[Ex  Parte  No.  274  (Sub-Na  131 

RaH  Abandonments;  Use  of  Rights-of- 
Way  as  Trails;  Supplemental  TraHs  Act 
Procedures 

agency:  Interstate  Commerce 
Commission. 

action:  Final  rules. 

summary:  The  Commission  amends  its 
rules  governing  implementation  of 
section  208  of  the  National  Trails 
System  Act  Amendments  of  1983, 
adopted  in  Rail  Abandonments-Use  of 
Rights-of-Way  as  Trails,  2 1.C.C.  2d  591 
(1986),  and  codified  at  49  CFTi  1152.29, 
by:  (1)  Adding  trail  use  certification 
procedures  for  nonprotested  and 
protested,  but  noninvestigated, 
abandonments:  (2)  adding  certification 
procedures  for  serial  trail  use  [i.e., 
where  a  successor  trail  user  replaces  the 
original  trail  user);  (3)  providing  for  the 
acceptance  and  consideration  of  late- 
filed  trail  use  statements  where  good 
cause  for  late  filing  is  demonstrated  and 
the  line  is  still  subject  to  Commission 
jurisdiction;  (4)  clarifying  the  procedures 
for  vacating  trail  use  certificates  and 
issuing  abandonment  certificates  and 
notices  of  exemption  when  trail  use 
terminates;  (5)  adding  trail  use 
certification  procedures  for  proceedings 
where  an  abandonment  certificate  (or 
decision  granting  an  exemption  or  notice 
of  exemption)  is  already  issued  but  the 
railroad  is  willing  to  negotiate  an 
interim  trail  use  agreement;  and  (6)  for 
clarity,  replacing  the  "feasibility" 
finding  made  in  Trails  Act  cases  with  an 
"applicability"  finding.  The  Commission 
also  amends  its  rules  governing 
delegation  of  authority,  codified  at  49 
CFR  Part  1011,  by  delegating  authority 
to  the  Director  of  the  Office  of 
Proceedings,  to;  (a)  Make  findings  on  the 
applicability  of  the  Trails  Act;  (b)  make 
findings  and  issue  decisions  necessary 
for  the  orderly  administration  of  section 
208;  and  (c)  to  issue  Certificates  of 
Interim  Trail  Use  or  Abandonment  and 
Notices  of  Interim  Trail  Use  or 
Abandonment.  Appeals  of  these 
delegated  decisions  will  be  acted  on  by 
the  entire  Commission.  These  revisions 
are  set  forth  below. 

EFFECTIVE  DATE:  The  rules  will  be 
effective  on  January  9, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721  J. 
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SUPPLEMENTARY  INFOftMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to 
Dynamic  Concepts,  Inc..  Room  2229, 
Interstate  Commerce  Commission 
Building.  Washington,  DC  20423,  or  call 
(202)  289-4357/4359  (DC  Metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.  in  Room 
2229  at  Commission  headquarters). 

This  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

This  action  will  enhance  the  quality  of 
the  human  environment  and  energy 
conservation. 

List  of  Subjects 

49  CFR  Part  1011 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies). 

49  CFR  Part  1152 

Administrative  practice  and 
procedure.  Environmental  protection, 
National  Trails  System,  National 
Resources.  Abandonment  and 
discontinuances.  Railroads,  Recreation, 
Recreation  areas. 

Decided:  December  2. 1987.  | 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Lamboley.  Commissioners 
Sterreft,  Andre  and  Simmons.  j 

Noreta  R.  McGee  I 

Secretary. 

Title  49,  Subtitle  B,  Chapter  X,  Parts 
1011.  and  1152  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1011-COMMISSION 
ORGANIZATION;  DELEGATIONS  OF 
AUTHORITY 

1.  The  authority  citation  for  49  CFR 
Part  1011  continues  to  read  as  follows: 

Authority:  49  U.S.C.  10301, 10302, 1030^ 
10305, 10321;  31  U.S.C.  9701,  5  U.S.C.  553, 

2.  Section  1011.2  is  amended  by 
revising  paragraph  (a)(8)  to  read  as 
follows: 

§  1011.2    Ttw  CommissKMi. 

(a)  *  *  * 

(8)  All  appeals  of  initial  decisions 
determining 

(i)  Whether  to  designate  protested 
abandonment  proceedings  for 
investigation  (including  action  on 
requests  for  oral  hearing), 

(ii)  Whether  offers  of  financial 
assistance  satisfy  the  standards  of  49 
U.S.C.  10905(d),  for  purposes  of        i 
negotiations,  | 

(iii)  Whether  partially  to  revoke  or  to 
reopen  abandonment  exemptions 


authorized,  respectively,  under  49  U.S.C. 
10505  and  49  CFR  Part  1152  Subpart  F 
for  the  purpose  of  imposing  pubic  use 
conditions  under  the  criteria  in  49  CFR 
1152.28,  and 

(iv)  The  applicability  and 
administration  of  the  Trails  Act  [16 
U.S.C.  1247(d)]  in  abandonment 
proceedings  under  49  U.S.C  10903-04 
(and  abandonment  exemption 
proceedings)  (as  set  forth  in  49  CFR 
1011.8(c)(4)  and  (5). 

Appeals  on  these  matters  must  be  filed 
within  10  days  of  the  date  the  action  is 
taken,  and  responses  must  be  filed 
within  10  days  thereafter. 

3.  Section  1011.8  is  amended  by 
adding  new  paragraphs  (c)(4)  and  (5)  to 
read  as  follows: 

§  101 1.8    Delegation  of  authority  by  trie 
Interstate  Commerce  Commission  to 
specific  bureaus  and  offices  of  the 
Commission. 

(c)  *  *  • 

***** 

(4)  In  all  abandonment  proceedings 
under  49  U.S.C.  10903-04  (and 
abandonment  exemption  proceedings), 
when  an  interim  trail  use  statement  is 
filed  under  49  CFR  1152.29,  determining 
whether  the  Trails  Act  is  applicable  and 
issuing  Certificates  of  Interim  Trail  Use 
or  Abandonment,  and  in  exempt 
abandonment  proceedings,  issuing 
Notices  of  Interim  Trial  Use  of 
Abandonment. 

(5)  In  any  abandonment  proceeding 
where  interim  trail  use  under  49  CFR 
1152.29  is  an  issue,  to  make  such 
findings  and  issue  decisions  as  may  be 
necessary  for  the  orderly  administration 
of  the  trail  use  statute.  16  U.S.C.  1247(d). 

PART  1152— ABANDONMENT  AND 
DISCONTINUANCE  OF  RAIL  LINES 
AND  RAIL  TRANSPORTATION  UNDER 
49  U.S.C.  10903 

4.  The  authority  citation  for  49  CFR 
Part  1152  is  revised  to  read  as  follows: . 

Authority:  5  U.S.C.  553.  559  and  704: 11 
U.S.C.  1170;  16  U.S.C.  1247(d):  and  49  U.S.C. 
10321. 10362, 10505  and  10903  et  seq. 

5.  Section  1152.25  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§  1 152.25    Participation  in  abandonment  or 
discontinuance  proceedings. 

***** 

(e)  Appellate  procedures — (1)  Scope  of 
rule.  Except  as  specifically  indicated 
below,  these  appellate  procedures  are  to 
be  followed  in  abandonment  and 
discontinuance  proceedings  in  lieu  of 
the  general  procedures  at  49  CFR  1115. 
Appeals  of  initial  decisions  of  the 


Director  of  the  Office  of  Proceedings 
determining 

(i)  Whether  to  designate  protested 
abandonment  proceedings  for 
investigation  (including  action  on 
requests  for  oral  hearing); 

(ii)  Whether  offers  of  financial 
assistance  satisfy  the  standards  of  49 
U.S.C.  10905(d)  for  purposes  of 
negotiations; 

(iii)  Whether  partially  to  revoke  or  to 
reopen  abandonment  exemptions 
authorized,  respectively,  under  49  U.S.C. 
10505  and  49  CFR  Part  1152  Subpart  F 
for  the  purpose  of  imposing  public  use 
conditions  under  the  criteria  in  49  CFR 
1152.28;  and 

(iv)  The  applicability  and 
administration  of  the  Trails  Act  [16 
U.S.C.  1247(d)]  in  abandonment 
proceedings  under  49  U.S.C.  10903-04 
(and  abandonment  exemption 
proceedings)  as  set  forth  in  49  CFR 
1011.8(c)(4)  and  (5)  will  be  acted  upon 
by  the  entire  Commission  pursuant  to 
the  rule  set  forth  at  49  CFR  1011.2(a)(8). 

An  original  and  10  copies  of  all  appeals, 
and  repUes  to  appeals,  under  this 
section  should  be  filed  with  the 
Commission. 

***** 

6.  Section  1152.29  is  amended  by 
adding  new  paragraphs  (b)(l)(i),  (ii)  and 
(iii)  to  read  as  follows; 

§  1 1 52.29    Prospective  use  of  rights-of- 
way  for  interim  trail  use  and  rail  banlcing. 

***** 

(b)(1)  *  *  • 

(i)  In  every  proceeding  where  a  Trails 
Act  request  is  made,  the  Commission 
will  determine  whether  the  Trails  Act  is 
applicable. 

(ii)  In  a  nonprotested  proceeding, 
when  a  timely  trail  use  statement  is 
filed,  the  Commission,  by  the  35th  day 
after  the  abandonment  application  is 
filed,  will  issue  a  decision  that  either: 

(A)  Finds  that  the  Trails  Act  is  not 
applicable  because  of  failure  to  comply 
with  the  provisions  of  §  1152.29(a);  or 

(B)  Finds  that  the  Trails  Act  is 
applicable  and  directs  the  carrier  to 
notify  the  Commission,  within  5  days, 
about  whether  it  intends  to  negotiate  an 
agreement. 

If  the  Trails  Act  is  not  applicable,  or  is 
applicable  but  the  carrier  either  does  not 
intend  to  negotiate  an  agreement,  or 
does  not  timely  notify  the  Commission 
of  its  intention  to  negotiate,  the  public 
convenience  and  necessity  will  be  found 
to  require  or  permit  abandonment,  and  a 
certificate  of  abandonment  will  be 
issued  pursuant  to  §  1152.26(a).  If  the 
carrier  is  willing  to  negotiate  an 
agreement,  and  the  public  convenience 


and  necessity  permit  abandonment,  the 
Commission  will  issue  a  Certificate  of 
Interim  Trail  Use  or  Abandonment  by 
the  45th  day  after  the  application  is 
filed. 

(iii)  In  a  protested  but  noninvestigated 
proceeding,  when  a  timely  trail  use 
statement  is  filed,  the  initial  decision 
determining  that  no  investigation  will  be 
undertaken,  which  is  issued  within  45 
days  after  the  application  is  filed,  will 
include  a  finding  that  either: 

(A)  The  Trails  Act  is  not  applicable 
because  of  failure  to  comply  with  the 
provisions  of  §  1152.29(a);  or 

(B)  The  Trails  Act  is  applicable,  and 
directing  the  carrier  to  notify  the 
Commission  within  10  days  about 
whether  it  intends  to  negotiate  an 
agreement. 

If  the  Trails  Act  is  not  applicable,  or  is 
applicable  but  the  carrier  either  does  not 
intend  to  negotiate  an  agreement,  or 
does  not  timely  notify  the  Commission 
of  its  intention  to  negotiate,  a  decision 
on  the  merits  will  be  issued  under 
§  1152.26(b)(1).  If  the  carrier  is  willing  to 
negotiate  an  agreement,  and  the  public 
convenience  and  necessity  permit 
abandonment,  the  Commission  will 
issue  a  Certificate  of  Interim  Trail  Use 
or  Abandonment  by  the  75th  day  after 
the  appUcation  is  filed. 


§1152.29    [Amended] 

7.  Section  1152.29(b)(1),  (2),  and  (4)  are 
amended  by  removing  the  words  "must 
be  filed"  from  each  paragraph  and 
inserting  in  their  place  in  each 
paragraph  the  words  "are  due". 

8.  Section  1152.29  is  amended  by 
adding  new  paragraphs  (b)(6)  and  (b)(7), 
by  revising  paragraphs  (c)(2)  and  (d)(2), 
and  by  adding  new  paragraphs  (e).  [t\, 
and  (g)  to  read  as  follows: 

§  1 1 52.29    Prospective  use  of  rights-of- 
way  for  Interim  trail  use  and  rail  banking. 

***** 

(b)  *  *  * 

(6)  Late-filed  trail  use  statements  must 
be  supported  by  a  statement  showing 
good  cause  for  late  filing. 

(7)  In  proceedings  where  a  Trails  Act 
request  is  made,  the  Commission  will 
determine  whether  the  Trails  Act  is 
applicable. 

(c)  *  *  * 

(2)  The  CITU  will  indicate  that  interim 
trail  use  is  subject  to  future  restoration 


of  rail  service,  and  subject  to  the  user 
continuing  to  meet  the  financial 
obligations  for  the  right-of-way.  The 
CITU  will  also  indicate  that,  if  the  user 
intends  to  terminate  trail  use,  it  must 
send  the  Commission  a  copy  of  the 
CITU  and  request  that  it  be  vacated  on  a 
specified  date.  The  Commission  will 
reopen  the  abandonment  proceeding, 
vacate  the  CITU,  and  issue  an  effective 
abandonment  certificate  for  the 
involved  portion  of  the  right-of-way. 
Copies  of  the  abandonment  certificate 
will  be  sent  to: 

(i)  The  abandonment  applicant; 

(ii)  The  owner  of  the  right-of-way;  and 

(iii)  The  current  trail  user. 
***** 

(d)  •  *  * 

(2)  The  NITU  will  indicate  that  interim 
trail  use  is  subject  to  future  restoration 
of  rail  service,  and  subject  to  the  user 
continuing  to  meet  the  financial 
obligations  for  the  right-of-way.  The 
NITU  will  also  indicate  that  if  the  user 
intends  to  terminate  trail  use,  it  must 
send  the  Commission  a  copy  of  the 
NITU  and  request  that  it  be  vacated  on 
a  specific  date.  The  Commission  will 
reopen  the  exemption  proceeding, 
vacate  the  NITU,  an  reissue  a  Notice  of 
Exemption  for  that  portion  of  the  right- 
of-way.  Copies  of  the  reissued  Notice  of 
Exemption  will  be  sent  to: 

(i)  The  abandonment  exemption 
appHcant; 

(ii)  The  owner  of  the  right-of-way;  and 

(iii)  The  trail  user. 
***** 

(e)  Where  late-filed  trail  use 
statements  are  accepted,  the  Director  (or 
designee)  will  telephone  the  railroad  to 
determine  whether  abandonment  has 
been  consummated  and,  if  not,  whether 
the  railroad  is  willing  to  negotiate  an 
interim  trail  use  agreement.  The  railroad 
shall  confirm,  in  writing,  its  response, 
within  5  days.  If  abandonment  has  been 
consummated,  the  trail  use  request  will 
be  dismissed.  If  abandonment  has  not 
been  consummated  but  the  railroad 
refuses  to  negotiate,  then  trail  use  will 
be  denied.  If  abandonment  has  not  been 
consummated  and  the  railroad  is  willing 
to  negotiate,  the  abandonment 
proceeding  will  be  reopened,  the 
certificate  of  abandonment  decision 
granting  an  exemption  or  notice  of 
exemption  will  be  vacated,  and  an 
appropriate  CITU  or  NITU  will  be 
issued.  The  effective  date  of  the  CITU  or 


NITU  will  be  the  same  date  as  the 
vacated  certificate,  decision,  or  notice. 

(f)  When  a  trail  user  intends  to 
terminate  trail  use  and  another  person 
intends  to  become  a  trail  user  by 
assuming  financial  responsibility  for  the 
right-of-way,  then  the  existing  and 
future  trail  users  shall  file,  jointly: 

(1)  A  copy  of  the  extant  CITU  or 
NITU;  and 

(2)  A  Statement  of  Willingness  to 
Assume  Financial  Responsibility  by  the 
new  trail  user. 

The  parties  shall  indicate  the  date  on 
which  responsibility  for  the  right-of-way 
is  to  transfer  to  the  new  trail  user.  The 
Commission  will  reopen  the 
abandonment  or  exemption  proceeding, 
vacate  the  existing  NITU  or  CITU;  and 
issue  an  appropriate  replacement  NITU 
or  CITU  to  the  new  trail  user. 

(g)  In  proceedings  where  a  timely  trail 
use  statement  is  filed,  but  due  to  either 
the  railroad's  indication  of  its 
unwillingness  to  negotiate  interim  trail 
use  agreement,  or  its  failure  to  timely 
notify  the  Commission  of  its  willingness 
to  negotiate,  a  certificate  of 
abandonment  or  an  exemption  notice  or 
decision  is  issued  instead  of  a  CITU  or 
NITU,  and  subsequently  the  railroad 
and  trail  use  proponent  nevertheless 
determine  to  negotiate  an  interim  trail 
use  agreement  under  the  Trails  Act,  then 
the  railroad  and  trail  use  proponent 
must,  file  a  joint  pleading  requesting 
that  an  appropriate  CITU  or  NITU  be 
issued.  The  Commission  will  reopen  the 
proceeding,  vacate  the  outstanding 
certificate,  decision  or  notice  (or  portion 
thereof),  and  issue  an  appropriate  CITU 
or  NITU  that  will  permit  the  parties  to 
negotiate  for  a  period  agreed  to  by  the 
parties  in  their  joint  filing,  but  not  to 
exceed  180  days,  at  the  end  of  which, 
the  CITU  or  NITU  will  convert  into  a 
certificate,  decision,  or  notice  permitting 
abandonment. 

§1152.50    [Amended] 

9.  Section  1152.50{d)(4)(iii)  is  amended 
by  deleting  the  words  "if  interim  trail 
use  and  rail  banking  is  feasible"  from 
the  last  sentence  of  the  paragraph  and 
inserting  in  their  place  the  words  "if  the 
Trails  Act  is  applicable." 

***** 

|FR  Doc.  87-28324  Filed  12-9-87;  8:45  am] 
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Proposed  Rules 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 


•  CFR  Parts  3, 208. 236, 242,  and  253 
[Ordw  No.  1238-87] 


Aliens  and  Nationality;  Asylum  and 
Withholding  of  Deportation 
Procedures 


AOENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACnON:  Notification  of  supplemental 
proposed  rulemaking. 

SUMMARY:  The  Department  of  Justice  is 
announcing  that  it  intends  to  modify  a 
proposed  rule  requiring  that  asylum  and 
withholding  of  deportation  claims  be 
adjudicated  in  a  nonadversarial  setting 
by  Asylum  Officers  within  INS.  The 
modification,  which  is  in  response  to  a 
substantial  number  of  adverse 
comments,  will  provide  for  continued 
adversarial  adjudication  of  asylum  and 
withholding  of  deportation  applications 
by  Immigration  Judges  in  the  context  of 
exclusion  or  deportation  proceedings. 

FOR  FURTHER  INFORMATION  CONTACH 

For  General  Information:  Richard  A. 
Sloan,  Director,  Policy  Directives  and 
Instructions,  Immigration  and 
Naturalization  Service,  425  Eye  Street, 
NW.,  Washington,  DC  20536.  Telephone: 
(202)  633-3048.  For  Specific  Information: 
Ralph  Thomas.  Deputy  Assistant 
Commissioner,  Refugee,  Asylum,  and 
Parole,  Inmiigration  and  Naturalization 
Service,  425  Eye  Street.  NW., 
Washington,  DC  20536.  Telephone:  (202) 
633-5463;  or  Robert  C.  Hill,  Deputy 
Director  and  Counsel,  Asylum  Policy 
and  Review  Unit,  Office  of  Legal  Pobcy. 
Department  of  Justice,  10th  and 
Constitution  Ave.,  NW.,  Room  6213, 
Washington,  DC  20530.  Telephone:  (202) 
633-2415:  or  Gerald  Hurwitz.  Counsel  to 
the  Director,  Executive  Office  for 
Immigration  Review,  2  Skyline,  5203 
Leesburg  Pike,  Falls  Church,  Virginia 
22041.  Telephone:  (703)  756-6470. 


SUPPtEMENTARY  INFORMATION:  On 

August  28, 1987,  the  Immigration  and 
Naturalization  Service  pubHshed  in  the 
Federal  Register  (52  FR  32552)  a 
proposal  to  amend  the  procedures  to  be 
used  in  determining  asylum  under 
section  208  and  withholding  of 
deportation  under  section  243(h)  of  the 
Immigration  and  Nationality  Act,  as 
amended  by  the  Refugee  Act  of  1980. 
The  proposed  rule  would  have  required, 
inter  alia,  that  asylum  and  withholding 
of  deportation  claims  be  adjudicated  in 
a  nonadversarial  setting  by  Asylum 
Officers  within  the  INS.  Upon 
consideration  of  a  substantial  number  of 
comments  adverse  to  this  part  of  the 
proposed  rule,  the  Department  of  Justice 
intends  to  modify  the  rule  to  provide  for 
continued  adversarial  adjudications  of 
asylum  and  withholding  of  deportation 
applications  by  Immigration  Judges  for 
those  aliens  who  are  in  deportation  and 
exclusion  proceedings.  A  revised 
proposed  regulation  will  be  published 
for  notice  and  comment  when  the 
revisions  are  completed. 

Dated:  November  12, 1987. 
Edwin  Meese  III, 
Attorney  General. 
[FR  Doc.  87-28289  Filed  12-9-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  87-CE-3«-AD] 

Airworthiness  Directives;  Partenavia 
Costruzione  Aeronautiche,  S.p.A, 
Models  P  68,  P  68B,  P  68C,  P  68C-TC,  P 
68  "Observer",  and  P  68-TC 
"Ot>server"  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  Partenavia 
Costruzione  Aeronautiche,  S.p.A, 
Models  P  68,  P  68B,  P  68C,  P  68C-TC,  P 
68  "Observer",  and  P  68-TC  "Observer" 
airplanes,  which  would  require  initial 
and  recurring  visual  or  non-destructive 
inspection  of  the  engine  mounting 
brackets,  repair  or  replacement  if 
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corrosion  or  cracking  is  found,  and 
modification  of  the  airplane  to  provide 
inspection  access.  Fourteen  reports  of 
cracks  and  corrosion  have  been 
received  by  the  manufacturer. 
Undetected  corrosion  or  cracks  can 
result  in  structural  failure  of  the  engine 
mounts,  while  mode  flutter,  and 
subsequent  loss  of  the  airplane. 
Inspection,  repair,  or  replacement 
proposed  by  this  AD  will  prevent 
structural  failure  of  the  engine  mounts. 
DATES:  Comments  must  be  received  on 
or  before  January  28, 1988. 
addresses:  Partenavia  Costruzione 
Aeronautiche,  S.p.A.  Service  Bulletin 
No.  70,  Revision  1,  dated  May  13, 1987, 
applicable  to  this  AD  may  be  obtained 
from  Partenavia  Costruzione 
Aeronautiche,  S.p.A.,  Via  Cava.  Casoria- 
Naples,  Italy;  Telephone  81  759-0946. 
This  information  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  the  proposal  in 
triplicate  to  Federal  Aviation 
Administration,  Central  Region,  Office 
of  the  Regional  Counsel,  Attention: 
Rules  Docket  No.  87-CE-36-AD,  Room 
1558,  601  East  12th  Street,  Kansas  City. 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Munro  Dearing,  Aircraft 
Certification  Staff,  AEU-100,  Europe, 
Africa  and  Middle  East  Office,  FAA,  c/o 
American  Embassy,  B-1000,  Brussels, 
Belgium;  Telephone  513.38.30,  ext.  2710/ 
2711:  or  Mr.  John  P.  Dow.  Sr.,  FAA, 
ACE-109,  601  East  12th  Street,  Kansas 
City,  Missouri  64106;  Telephone  (816) 
374-6932. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
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are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  87-CE-36- 
AD,  Room  1558,  601  East  12th  Street, 
Kansas  City,  Missouri  64106. 

Discussion 

Partenavia  issued  S/B  70  dated 
November  21, 1986,  applicable  to  Model 
P  68,  P  68B.  P  68C,  P  68C-TC,  P  88 
"Observer,"  and  P  68-TC  "Observer" 
airplanes  based  on  one  report  of 
corroded  or  cracked  engine  moimt 
brackets.  The  FAA  determined  at  that 
time  that  the  unsafe  condition  addressed 
by  Partenavia  S/B  70  was  not  likely  to 
exist  or  develop  in  other  products  of  the 
same  type  design.  An  additional  thirteen 
reports  of  corrosion  and  cracks  were 
subsequently  received  including  areas 
not  previously  reported.  As  a  result  of 
these  additional  reports,  the  FAA  has 
determined  that  if  the  cracks  and 
corrosion  addressed  in  these  reports 
remain  undetected,  catastrophic  failure 
of  the  engine  mount  may  occur  resulting 
in  possible  whirl  mode  flutter  and  loss 
of  the  airplane.  Partenavia  Costruzione 
Aeronautiche,  S.p.A.  issued  Partenavia 
S/B  No.  70.  Rev.  1,  dated  May  13, 1987. 
which  describes  initial  and  recurrent 
visual  or  non-destructive  inspection  and 
modification  to  install  inspection  holes 
and  repair  or  replacement  of  engine 
mount  brackets  if  corrosion  or  a  crack  is 
found.  The  Registro  Aeronautico 
Italiano  (RAI),  which  has  responsibility 
and  authority  to  maintain  the  continuing 
airworthiness  of  these  airplanes  in  Italy, 
has  classified  Partenavia  S/B  No.  70, 
Rev.  1,  dated  May  13, 1987,  and  RAI  AD 
No.  87-141 /P.68-36,  Rev.  2,  dated  August 
31, 1987,  and  the  actions  recommended 
therein  by  the  manufacturer  as 
mandatory  to  assure  the  continued 
airworthiness  of  the  affected  airplanes. 
On  airplanes  operated  under  Italian 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certificated 
for  operation  in  the  United  States.  The 
FAA  relies  upon  the  certification  of  RAI 
combined  with  FAA  review  of  pertinent 
documentation  in  finding  compliance  of 


the  design  of  these  airplanes  with  the 
applicable  United  Stales  airworthiness 
requirements  and  the  airworthiness 
conformity  of  products  of  this  type 
design  certificated  for  operation  in  the 
United  States.  The  FAA  has  examined 
the  available  information  related  to  the 
issuance  of  Partenavia  S/B  No.  70,  Rev. 
1,  dated  May  13, 1987,  the  mandatory 
classification  of  this  S/B  by  the  RAI,  as 
well  as  the  information  available 
concerning  additional  reports  of 
corrosion  and  cracks  in  tfie  engine 
mount  brackets.  Based  on  the  foregoing, 
the  FAA  believes  that  the  condition 
addressed  by  Partenavia  S/B  No.  70, 
Rev.  1,  dated  May  13, 1987.  is  an  unsafe 
condition  that  may  exist  on  other 
products  of  this  type  design  certificated 
for  operation  in  the  United  States. 
Consequently,  the  proposed  AD  would 
require  initial  and  recurrent  visual  and 
non-destructive  inspection, 
modification,  and  repair  or  replacement 
of  the  engine  mount  brackets  on 
Partenavia  Model  P  68,  P  68B,  P  68C,  P 
68C-TC.  P  68  "Observer,"  and  P  68-TC 
"Observer"  airplanes. 

The  FAA  has  determined  there  are 
approximately  70  airplanes  affected  by 
the  proposed  AD.  The  cost  of  inspecting 
and  modifying  these  components  due  to 
the  proposed  AD  is  estimated  to  be 
$2,216  per  airplane  initially,  and  $80 
thereafter  per  inspection.  The  total 
initial  cost  is  estimated  to  be  $155,120  to 
the  private  sector. 

The  cost  of  compliance  with  the 
proposed  AD  is  so  small  that  it  will  not 
be  a  significant  financial  impact  on  any 
small  entities  operating  these  airplanes. 
Therefore,  I  certify  that  this  action  (1)  is 
not  a  "major  rule"  under  the  provisions 
of  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  has 
been  placed  in  the  public  docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aviation  safety. 
Aircraft,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  section  39.13  of  Part 
39  of  the  FAR  as  follows: 


1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449. 
January  12. 1983):  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Partenavia  Costruzione  Aeronautiche,  S.p.A.: 
Applies  to  Models  P  68.  P  68B.  P  68C.  P 
68C-TC,  P  68  "Observer",  and  P  6ft-TC 
"Observer"  airplanes  certificated  in  any 
category. 
Compliance:  Required  initially  within  6 
calendar  months  after  the  effective  date  of 
this  AD  unless  already  accomplished  within 
the  last  24  calendar  months  preceding  the 
effective  date  of  this  AD.  and  thereafter  at 
interv-als  not  to  exceed  24  calendar  months  or 
500  hours  time-in-8er\'ice  (TIS).  whichever 
occurs  first. 

To  prevent  engine  mount  failure,  whirl 
mode  flutter,  and  structural  failure  of  the 
wing,  accomplish  the  following: 

(a)  Inspect  the  upper  and  lower  engine 
mounts  and  attachments  in  accordance  with 
the  procedures  described  in  Section  1  of 
Partenavia  Service  Bulletin  (S/B)  No.  70.  Rev. 
1,  dated  May  13, 1987. 

(1)  If  no  surface  corrosion  is  found,  repeat 
the  inspection  at  the  interval  specified  above. 

(2]  If  surface  corrosion  extending  no  deeper 
than  75/1000  (7.5%)  of  the  original  local 
thickness  is  found,  before  further  flight  repair 
using  procedures  described  in  Section  1  of 
Partenavia  S/B  No.  70,  Rev.  1.  dated  May  13, 
1987. 

(3)  If  any  crack  or  corrosion  extending 
deeper  than  75/1000  (7.5%)  of  the  original 
local  thickness  is  found  including  blistering, 
pitting,  or  flaking,  before  further  flight  remove 
affected  part  and  replace  with  a  serviceable 
part  as  described  in  Section  2  of  Partenavia 
S/B  No.  70,  Rev.  1.  dated  May  13. 1987. 

(b)  Within  one  week  following  each 
inspection  specified  in  paragraph  (a)  of  this 
AD,  submit  a  written  report  of  the  result  of 
that  inspection  to  include  whether  or  not 
damage  was  found,  part  number(s)  involved, 
extent,  location,  and  description  of  any 
damage  found,  and  a  brief  description  of 
remedial  measures.  Submit  the  reports  to  the 
FAA.  ACE-109.  601  East  12th  Street.  Kansas 
City.  Missouri  64106.  If  an  inspection  was 
made  previous  to  this  AD,  forward  the 
requested  data  within  1  week  of  receipt  of 
this  AD.  (Report  approved  by  the  Office  of 
Management  and  Budget  under  OMB  No. 
2120-0056.) 

(c)  Aircraft  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(d)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Aircraft  Certification  Staff,  AEU- 
100,  Europe,  Africa  and  Middle  East  Office, 
FAA,  c/o  American  Embassy.  B-1000. 
Brussels.  Belgium:  Telephone  (322)  513.3830 
ext.  2710/2711.  All  persons  affected  by  this 
directive  may  obtain  copies  of  the 
document(8)  referred  to  herein  upon  request 
to  Partenavia  Costruzione  Aeronautiche, 
S.p.A..  Via  Cava,  Casoria-Naples,  Italy: 
Telephone  81  759-0946  (Product  Support);  or 
may  examine  the  document(s)  referred  to 
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herein  at  FAA.  Office  of  the  Regional 
Counsel,  Room  1558,  em  East  12th  Street 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on 
November  27, 1987. 
Paul  K.  Bohr. 
Director,  Central  Region. 
[FR  Doc.  87-28267  Filed  12-9-87;  8:45  am] 
BIUJNO  CODE  4910-13-M 


14  CFR  Part  71 

(AirspMe  Docket  No.  87-ACE-14] 

Proposed  Alteration  of  Control  Zone 
and  Transition  Area;  Jefferson  City, 
MO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
achon:  Notice  of  Proposed  Rulemaking 
(NPRMj. 

SUMMARY:  This  Notice  proposes  to  alter 
the  control  zone  and  the  700-foot 
transition  area  at  Jefferson  City, 
Missouri.  An  additional  instrument 
approach  procedure  is  being  developed 
for  the  Jefferson  City  Memorial  Aiqwrt. 
Jefferson  City,  Missouri,  utilizing  the 
NOAH  NDB  as  a  navigational  aid.  The 
intended  effect  of  this  proposed  action  is 
to  provide  additional  controlled 
airspace  for  aircraft  executing  the  new 
instrument  approach  procedures  to  the 
Jefferson  City  Memorial  Airport. 
DATE:  Comments  must  be  received  on  or 
before  January  12. 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration,  Manager,  TrafHc 
Management  and  Airspace  Branch.  Air 
Traffic  EHvision,  ACE-^540,  601  East  12th 
Street.  Kansas  City,  Missouri  64106. 
Telephone  (816)  374-3408. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Regional  Counsel. 
Central  Region.  Federal  Aviation 
Administration,  Room  1558,  601  Eai  it 
12th  Street.  Kansas  City,  Missouri. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Manager,  Traffic 
Management  and  Airspace  Branch.  Air 
Traffic  Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  G.  Earp,  Airspace  Specialist.^ 
Traffic  Management  and  Airspace  ' 
Branch,  Air  Traffic  Division,  ACE-540, 
FAA,  Central  Region.  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
Telephone  (816)  374-3408. 
SUFM-EMENTARY  MFORMAHON: 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 


should  identify  the  airspace  docket 
number,  and  be  submitted  in  dupHcate 
to  the  Traffic  Management  and  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City.  Missouri  64106.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available 
both  before  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons. 

AvaiUbiUtyofNPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Traffic 
Management  and  Airspace  Branch.  601 
East  12th  Street.  Kansas  City.  Missouri 
64106.  or  by  calling  (816)  374-3408. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  NFRMS  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

Discussion 

The  FAA  is  considering  an 
amendment  to  Subpart  F.  S  71.171  of  the 
Federal  Aviation  Regulations  [14  CFR 
71.171],  and  Subpart  G,  Section  71.181  of 
the  Federal  Aviation  Regulations  [14 
CFR  71.181]  by  altering  the  control  zone 
and  700-foot  transition  area  at  Jefferson 
City,  Missouri.  This  proposed  action  is 
necessary  in  order  to  provide  additional 
controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  Runway  12  at  the  Jefferson 
City  Memorial  Airport.  Therefore,  the 
control  zone  and  transition  area  at  this 
location  will  be  altered  as  described  in 
this  proposed  airspace  action.  Sections 
71.171  and  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7100.6C.  dated 
January  2, 1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to- 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  nile" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation  it  is 


certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  71 

Aviation  safety.  Control  zones  and 
Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  FAR  (14  CFR  Part 
71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1963);  14 
CFR  11.69. 

§  71.171    [Amended] 

2.  By  amending  S  71.171  as  follows; 
Jefferson  City.  MO  (RevisedJ 

Within  a  5-mile  radius  of  the  Jefferson  City 
Memorial  Airport  (latitude  38*35'29"N.. 
longitude  92'09'25"W.);  and  within  1  mile 
each  side  of  the  Noah  NDB  (latitude 
38'38'13"N..  longitude  92*14'40"W.)  303* 
bearing,  extending  tmm  the  5-mile  radius 
zone  to  0.5  miles  northwest  of  the  Noah  NDB, 
and  within  2.5  miles  each  side  of  the 
Memorial  NDB  (latitude  38°33'14"N.. 
longitude  92°04'40  "W.)  122*  bearing, 
extending  from  the  5-mile  radius  zone  to  11.5 
miles  southeast  of  the  Memorial  NDB.  This 
control  zone  shall  be  effective  during  the 
times  established  by  Notice  to  Airmen  and 
continuously  published  in  the  Airport/ 
Facility  Directory. 

S  71.181    [Amended] 

3.  Additionally,  by  amending  §  71.181 
as  follows: 

leffersoo  City,  MO  (Revised 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.5-mile 
radius  of  the  Jefferson  City  Memorial  Airport 
(latitude  38*35'29"N.,  longitude  92°09'25"W.) 
and  within  3.5  miles  each  side  of  the  Noah 
NDB  (latitude  38''38'13"N..  longitude 
92*14'40"W.)  303°  bearing,  extending  from  the 
8.5-mile  radius  area  to  12  miles  northwest  of 
the  airport,  and  within  4.5  miles  each  side  of 
the  Runway  30  localizer  final  approach 
course  extending  from  the  8.5-mile  radius  to 
12  miles  southeast  of  the  Memorial  NDB 
(latitude  38*33'14"N..  longitude  92'04'40"W.) 

Issued  in  Kansas  City,  Missouri,  on 
November  27. 1987. 
Claranca  E.  NewlMm, 
Acting  Manager.  Air  Traffic  Division. 
[FR  Doc.  87-28271  Filed  12-ft-67;  6:45  am] 
BNJJNa  CODE  4S10-1S-M 


14  CFR  Part  71 

( Airspace  Docket  No.  B7-ACE-13) 

Proposed  Aitsration  of  Transition 
Area;  Atlantic  M 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  Notice  proposes  to  alter 
the  700-foot  transition  area  at  Atlantic, 
Iowa.  The  instrument  approach 
procedure  to  the  Atlantic.  Iowa, 
Municipal  Airport  utilizing  the  Atlantic 
NDB  as  a  navigational  aid  is  being 
revised.  The  intended  effect  of  this 
proposed  action  is  to  provide  controlled 
airspace  for  aircraft  executing  the 
instnmient  approach  procedure  to  the 
Atlantic  Municipal  Airport. 
DATES:  Comments  must  be  received  on 
or  before  January  12. 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration,  Manager.  Traffic 
Management  and  Airspace  Branch.  Air 
Traffic  Division,  ACE-540,  601  East  12th 
Street,  Kansas  City.  Missouri  64106, 
Telephone  (816)  374-3408. 

The  o^icial  docket  may  be  examined 
at  the  Office  of  the  Regional  Counsel, 
Central  Region,  Federal  Aviation 
Administration,  Room  1558,  601  East 
12th  Street.  Kansas  Qty,  Missouri. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Manager,  Traffic 
Management  and  Airspace  Branch.  Air 
Traffic  Division. 
FOR  FURTHER  INFORMATION  CONTACT 

Lewis  G.  Earp.  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch.  Air  Traffic  Division,  ACE-540, 
FAA,  Central  Region.  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
Telephone  (816)  374-340& 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106.  All 
communications  received  on  or  before 
the  cloung  date  for  comments  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available 
both  before  and  after  the  closing  date 


for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons. 

AvaUability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Traffic 
Management  and  Airspace  Branch,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106,  or  by  calling  (816)  374-3408. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  NPRMS  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  appUcation 
procedure. 

Discussion 

The  FAA  is  considering  an 
amendment  to  Subpart  G,  Section  71.181 
of  the  Federal  Aviation  Regulations  (14 
CFR  71.181)  by  altering  the  700-foot 
transition  area  at  Atlantic,  Iowa.  The 
instrument  approach  procedure  to  the 
Atlantic  Municipal  Airport  utilizing  the 
Atlantic  NDB  is  being  revised.  This 
proposed  action  is  necessary  to  reaHgn 
the  final  approach  course  in  accordance 
with  TERPS  criteria.  Section  71.181  of 
Part  71  of  die  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C,  dated  January  2. 
1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (!)  is  not  a  "major  rule" 
imder  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  tfie  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  tiie  Regulatory  FlexibiUty  Act. 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
The  Proposed  Aawndment 

Accordingly,  porsuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  FAR  (14  CFR  Part 
71)  as  follows: 

PART  71-<AMEMDE0] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 


Authority;  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983);  14 
CFR  11.69. 

§71.181    [Amended] 

2.  By  amending  Section  71.181  as 
follows: 

Atlantic,  LA  (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-niile  radius 
of  the  Atlantic  Municipal  Airport  (latitude 
41*24'30"N.,  longitude  95*03'00"W.):  and 
within  4.5  miles  each  side  of  the  298"  bearing 
from  the  Atlantic  Municipal  Airport 
extending  from  the  5-mile  radius  area  to  9.5 
miles  northwest  of  the  airport. 

Issued  in  Kansas  City,  Missouri,  on 
November  27, 1987. 
Clarence  E.  Newbem. 
Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  87-28272  Filed  12-9-87;  8:45  am) 

BILUNG  CODE  4»10-1»-M 


AFRICAN  DEVELOPMENT 
FOUNDATION 

22  CFR  Part  1506 

Collection  of  Claims 

agency:  African  Development 

Foundation. 

action:  Proposed  rule. 

SUMMARY:  This  section  proposes  the 
policies  and  procedures  to  be  followed 
by  the  African  Development  Foundation 
in  the  collection  of  debts  due  the  United 
States.  The  proposed  regulations  are 
based  on  the  Federal  Claims  Collection 
Standard  of  the  General  Accounting 
Office  and  the  Department  of  Justice 
found  at  4  CFR  Parts  101  through  105. 
DATES:  Comments  must  be  received  on 
or  before  February  8. 1988. 
ADDRESS:  Comments  may  be  mailed  to 
the  Director,  Administration  &  Finance, 
Suite  600.  African  Development 
Foundation,  1625  Massachusetts 
Avenue,  NW..  Washington,  DC  20036.  or 
delivered  to  the  same  address  between 
the  hours  of  8:30  a.m.  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT. 
Paul  Magid,  General  Counsel  Tom 
Wilson.  Director,  Administration  and 
Finance  (202)  673-3916. 
SUPPLEMENTARY  INFORMATION:  The 
Comptroller  General  of  the  United 
States  and  the  Attorney  General  of  the 
United  States  have  promulgated  joint 
regulaUons.  found  at  4  CFR  102.3(b) 
which  mandate  that  agencies  shall 
prescribe  regulations  establishing  the 
procedures  for  &e  use  of  administrative 
offset  in  the  collection  of  claims.  This 
proposed  regulation  is  intended  to  fulfill 
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this  requirement,  and,  in  addition, 
contains  procedures  generally  ' 

applicable  to  the  Foundation's  collection 
of  claims. 

Regulatory  Flexibility  Act  of  1980 

(Generally,  these  regulations  do  riot 
contain  substantive  new  material.  It  is. 
therefore,  certified  that  they  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibilty  ActJ 

Executive  Order  12291  ' 

The  African  Development  Foundation 
has  determined  that  this  rule  is  not  a 
major  rule  for  purposes  of  E.0. 12291 
because  it  is  not  likely  to  result  in  a 
annual  effect  on  the  economy  of  $100 
million  or  more. 

Paperwork  Reduction  Act  | 

This  rule  imposes  no  obligatory 
information  requirements  on  the  general 
public. 

List  of  Subjects  in  22  CFR  Part  1506 

Claims  Collection 


Accordingly,  it  is  proposed  to  add  Part 
1506  to  22  CFR  Chapter  XV  to  read  as 
follows: 

PART  150«— COLLECTION  OF  CLAIMS 


Sec. 

1506.1  Purpose. 

1506.2  Applicability  of  Federal  Claims; 
Collection  Standards. 

1506.3  Subdivision  of  claims. 

1506.4  Late  payment,  penalty  and 
administrative  charges 

1506.5  Demand  for  payment. 

1506.6  Collection  by  offset. 

1506.7  Disclosure  to  consumer  reporting 
agencies  and  contracts  with  collection 
agencies. 

Authority:  31  U.S.C.  3711,  and  4  CFR  Parts 
101  through  105. 

S  1506.1    Purpose. 

These  regulations  prescribe  the 
procedures  to  be  used  by  the  African 
Development  Foundation  (ADF)  in  the 
collection  of  claims  owed  to  the  African 
Development  Foundation  and  to  the 
United  States. 

S  1506.2    Appticability  of  Federal  Claifn* 
CoNeetion  Standards. 

Except  as  otherwise  provided  by  law. 
the  African  Development  Foundation 
will  conduct  administrative  actions  to 
collect  claims  (including  offset, 
compromise,  suspension,  termination, 
disclosure  and  referral)  in  accordance 
with  the  Federal  Claim  Collection 
Standards  ("FCCS")  of  the  General 
Accounting  Office  and  Department  of 
Justice,  4  CFR  Parts  101  through  1Q5. 


$1506.3    Sutxilvision  of  claims. 

A  debtor's  liability  arising  from  a 
particular  contract  or  transaction  shall 
be  considered  a  single  claim  for 
purposes  of  the  monetary  ceilings  of  the 
FCCS. 

§1506.4    Late  payment  penalty  and 
administrative  cfiarges. 

(a)  Except  as  otherwise  provided  by 
statute,  loan  agreement  or  contract,  the 
African  Development  Foundation  will 
assess: 

(1)  Late  payment  charges  (interest)  on 
unpaid  claims  at  the  prompt  payment 
interest  rate  established  by  the 
Secretary  of  Treasury  as  the  current 
value  of  funds  to  the  United  States 
Treasury. 

(2)  Penalty  charges  at  6  percent  a  year 
on  any  portion  of  a  claim  that  is 
delinquent  for  more  than  90  days. 

(3)  Administrative  charges  to  cover 
the  costs  of  processing  and  calculating 
delinquent  claims. 

(b)  Late  payment  charges  shall  be 
computed  from  the  date  of  mailing  or 
hand  delivery  of  the  notice  of  the  claim 
and  interest  requirements. 

(c)  Waiver  (1)  Late  payment  charges 
are  waived  on  any  cliam  or  any  portion 
of  a  claim  which  is  paid  within  30  days 
after  the  date  on  which  late  payment 
charges  begin  to  accrue. 

(2)  The  30  days  period  may  be 
extended  on  a  case-by-case  basis  if  it  is 
determined  that  an  extension  is 
appropriate. 

(3)  The  African  Development 
Foundation  may  waive  late  payment,- 
penalty  and  administrative  charges 
under  the  FCCS  criteria  for  the 
compromise  of  claims  (4  CFR  Part  103), 
or  upon  a  determination  that  collection 
of  the  charges  would  be  against  equity 
and  good  conscience  or  not  in  the  best 
interest  of  the  United  States,  including 
for  example: 

(i)  Pending  consideration  of  a  request 
for  reconsideration,  administrative 
review  or  waiver  under  a  permissive 
statute, 

(ii)  If  repayment  of  the  full  amount  of 
the  debt  is  made  after  the  date  upon 
which  interest  and  other  charges 
become  payable  and  the  estimated  costs 
of  recovering  the  residual  balance 
exceeds  the  amount  owed,  or 

(iii)  If  collection  of  interest  or  other 
charges  would  jeopardize  collection  of 
the  principal  of  the  claim. 

§  1506.5    Demand  for  payment 

(a)  A  total  of  three  progressively 
stronger  written  demands  at 
approximately  30-day  intervals  will 
normally  be  made,  unless  a  response  or 
other  information  indicates  that 
additional  written  demands  would 


either  be  unnecessary  or  futile.  When 
necessary  to  protect  the  Government's 
interest,  written  demand  may  be 
preceded  by  other  appropriate  actions 
under  the  Federal  Claims  Collection 
Standards,  including  immediate  referral 
for  litigation  and/or  offset. 

(b)  The  initial  written  demand  for 
payment  shall  inform  the  debtor  of: 

(1)  The  basis  for  the  claim; 

(2)  The  amount  of  the  claim; 

(3)  The  date  when  payment  is  due,  30 
days  from  date  of  mailing  or  hand 
delivery  of  the  initial  demand  for 
payment; 

(4)  The  provision  for  late  payment 
(interest),  penalty  and  administrative 
charges,  if  payment  is  not  received  by 
the  due  date. 

§  1506.6.    Collection  by  offset 

(a)  Collection  by  administrative  offset 
will  be  undertaken  only  on  claims  which 
are  liquidated  or  certain  in  amount. 
Offset  will  be  used  whenever  feasible 
and  not  otherwise  prohibited.  Offset  is 
not  required  to  be  used  in  every  instance 
and  consideration  should  be  given  to  the 
debtor's  financial  condition  and  the 
impact  of  offset  on  Foundation 
activities. 

(b)  The  procedures  for  offset  in  this 
part  do  not  apply  to  the  offset  of  Federal 
salaries  imder  5  U.S.C.  5514. 

(c)  Before  offset  is  made,  the 
Foundation  will  provide  the  debtor  with 
written  notice  informing  the  debtor  of: 

(1)  The  nature  and  amount  of  the 
claim; 

(2)  The  intent  of  the  Foundation  to 
collect  by  administrative  offset, 
including  asking  the  assistance  of  the 
other  Federal  agencies  to  help  in  the 
offset  whenever  possible,  if  the  debtor 
has  not  made  payment  by  the  payment 
due  date  or  has  not  made  an 
arrangement  for  payment  by  the 
payment  due  date; 

(3)  The  right  of  the  debtor  to  inspect 
and  copy  the  records  of  the  Foundation 
related  to  the  claim; 

(4)  The  right  of  the  debtor  to  a  review 
of  the  claim  within  the  Foundation.  If 
the  claim  is  disputed  to  full  or  part,  the 
debtor  shall  respond  to  the  demand  in 
writing  by  making  a  request  to  the 
billing  office  for  a  review  of  the  claim 
within  the  Foundation  by  the  payment 
due  date  stated  in  the  notice.  The 
debtor's  written  response  shall  state  the 
basis  for  the  dispute.  If  only  part  of  the 
claim  is  disputed,  the  undisputed  portion 
must  be  paid  by  the  date  stated  in  the 
notice  to  avoid  late  payment  penalty 
and  administrative  charges.  If  the 
African  Development  Foundation  later 
sustains  or  amends  its  determination,  it 
shall  notify  the  debtor  of  its  intent  to 
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oollect  the  claim,  with  any  adjustments 
based  on  the  debtor's  response,  by 
administrtive  offset,  unless  payment  is 
received  within  30  days  of  the  mailing  of 
the  notification  of  its  decision  following 
a  review  of  the  claim. 

(5)  The  right  of  the  debtor  to  offer  to 
make  a  written  agreement  to  repay  the 
amount  of  the  claim. 

(6)  TTie  notice  of  offset  need  not 
include  the  requirements  of  paragraph 
(c)  (3),  (4)  or  (5)  of  this  section  if  the 
debtor  has  been  informed  of  the 
requirements  at  an  earlier  stage  in  the 
administrative  proceedings,  e.g..  if  they 
were  included  in  a  final  contracting 
officer's  decision. 

(d)  The  African  Development 
Foundation  will  promptly  make  requests 
for  offset  to  other  agencies  known  to  be 
holding  funds  payable  to  a  debtor  and. 
when  appropriate,  place  the  name  of  the 
debtor  on  the  "List  of  Contractors 
Indebted  to  the  United  States."  The 
African  Development  Foundation  will 
provide  instructions  to  the  collecting 
agency  for  die  transfer  of  funds. 

(e)  The  African  Development 
Foundation  will  promptly  process 
requests  for  offset  from  other  agencies 
and  transfer  funds  to  the  requesting 
Foundation  upon  receipt  of  the  written 
certification  required  by  §  102.3  of  the 
FCCS. 

§  1506.7    Disclosure  to  consumer  reporting 
agencies  and  contracts  with  collection 
agencies. 

(a)  The  Africian  Development 
Foundation  may  disclose  delinquent 
debts,  other  than  delinquent  debts  of 
current  Federal  employees,  to  consumer 
reporting  agencies  in  accordance  with  31 
U.S.C.  3711(f)  and  the  FCCS. 

(b)  The  African  Development 
Foundation  may  enter  into  contracts 
with  collection  agencies  in  accordance 
with  31  U.S.C.  3718  and  the  FCCS. 

December  2, 1987. 
Leonard  H.  Robinson.  Jr.. 

President,  African  Development  Foundation. 
[FR  Doc.  87-28286  Filed  12-9-87;  8:45  am) 

BIU.INO  CODE  6117-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  177 

San  Carlos  Indian  Irrigation  Protect,  AZ 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Proposed  rule. 

summary:  The  Bureau  of  Indian  Affairs 
is  proposing  to  amend  the  pertinent 


sections  of  Uie  regulations  governing 
charges  and  costs  assessed  the  electric 
power  customers  for  the  electric  power, 
energy  and  associated  electric  power 
services  provided  by  the  San  Carlos 
Indian  Irrigation  (Project),  Arizona.  The 
purpose  of  the  proposed  regulatory 
amendments  is  to  increase  the  electric 
power  assessment  rates  in  the 
residential  and  general  service  rate 
schedules  for  services  provided  to  the 
public  by  the  electric  power  division  of 
the  Project  and  to  generate  needed 
additional  revenues  for  the  Project.  The 
proposed  assessment  rates  reflect  the 
increased  <q>erating  costs  associated 
with  labor,  equipment  and  supplies,  as 
well  as  the  costs  of  project 
rehabilitation,  project  repayment  and 
irrigation  subsidies. 
DATES:  Comments  must  be  received  on 
or  before  January  11, 1988. 
ADDRESSES:  Written  comments  may  be 
mailed  to  the  Bureau  of  Indian  Affairs, 
Phoenix  Area  Office,  P.O.  Box  7007, 
Phoenix,  Arizona  85001. 
POR  FURTHER  INFORMATION  CONTACT: 

Ralph  Esquerra,  Project  Engineer,  San 
Carlos  Indian  Irrigation  Project,  P.O. 
Box  250.  Coohdge.  Arizona  85228. 
Telephone:  (602)  723-5439. 
SUPPLEMENTARY  INFORMATION:  This 
action  proposes  increased  assessment  to 
residential  and  general  service 
customers  for  electric  power,  energy  and 
related  electric  power  services  provided 
by  the  Power  Division  of  the  San  Carlos 
Indian  Irrigation  Project. 

This  action  will  provide  some  relief 
for  the  Project's  chionic  problem  of 
insufficient  incoming  revenues  from  the 
sale  of  electric  power  and  energy  to 
provide  adequate  service.  The  Project's 
electric  power  division,  like  other  public 
utilities,  faces  rehabilitation,  betterment 
and  replacement  costs  associated  with 
the  electric  power  distribution  system. 
This  proposed  adjustment  of  the 
assessment  rates,  which  is  the  first 
increase  in  5  years,  is  due  in  part  to  the 
general  inflationary  increase  in  the  costs 
of  labor,  equipment  and  supplies.  The 
adjustment  will  also  make  it  possible  to 
engage  in  a  planned  program  of  project 
rehabilitation,  commence  project 
repayment,  and  subsidize  irrigation  as 
authorized  by  Congress. 

Federal  laws  applicable  to  the  Project 
provide  for  the  revenues  from  sales  of 
electric  power  to  be  appropriated  for  the 
following  purposes:  (1)  Payment  of  the 
expenses  of  operating  and  maintaining 
the  power  system;  (2)  creation  and 
maintenance  of  reserve  funds  to  be 
available  for  making  repairs  and 
replacements  to,  defraying  emergency 
expenses  for,  and  insuring  continuous 
operation  of  the  power  system;  (3) 


reimbursing  the  United  States  for  the 
cost  of  the  electric  power  system;  (4) 
reimbursing  the  United  States  for  the 
cost  of  the  irrigation  system;  (5)  payment 
of  operation  and  maintenance  charges, 
and  the  making  of  repairs  and 
improvements  on  the  irrigation  system. 
Projected  revenues  are  not  sufficient  to 
enable  the  Project  to  implement  fully  the 
Concessional  authorization  for  the  use 
of  revenues  generated  from  the  sale  of 
electric  power.  The  additional  revenues 
will  allow  the  Project  to  meet  its 
statutory  repayment  requirements  and 
also  enable  the  Project  to  apply  funds 
towards  the  operation  and  maintenance 
of  the  irrigation  system. 

More  specifically,  the  inability  to 
rehabilitate  the  transmission  lines 
among  the  communities  of  Coolidge  and 
Hayden,  the  Hayden  switchyard  and  the 
Oracle  substations  has  led  to  power 
outages  and  brown-outs  in  the  service 
area.  In  the  electric  utiUty  industry  it  is 
common  practice  to  replace 
transmission  wire,  transformers, 
breakers,  busses  and  other  electrical 
equipment  after  being  in  service  the 
period  of  time  prescribed  by 
manufacturers  for  safe,  reliable  service. 
The  quality  and  quantity  of  electric 
power  service  is  declining  substantially 
due  to  the  Project's  inability  to  replace 
very  important  and  expensive  pieces  of 
equipment  when  their  useful  service 
lives  hjave  been  exhausted. 

It  is  the  policy  of  the  Bureau  of  Indian 
Affairs  to  provide  safe  and  reUable 
electric  power  service,  treat  electric 
power  customers  equitably,  maintain 
fiscal  integrity  and  manage  electric 
Ijower  utilities  efficiently.  Additionally. 
Bureau  policy  is  to  afford  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions,  or  objections 
regarding  the  proposed  rule. 

The  authority  to  issue  rules  and 
regulations  is  vested  in  the  Secretary  of 
the  Interior  by  5  U.S.C.  301  and  sections 
463  and  465  of  the  Revised  Statutes  (25 
U.S.C.  2  and  9).  This  proposed  rule  is 
pubUshed  in  exercise  of  authority 
delegated  by  the  Secretary  of  the 
Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12291.  In  monetary  terms,  the 
economic  effects  of  the  proposed 
amendment  will  be  below  $100  million 
and  do  not  meet  the  other  tests  for  a 
major  rule  under  E.0. 12291.  The 
Department  of  the  Interior  certifies  that 
this  document  will  not  have  a  significant 
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economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  The 
expected  effects  on  the  approximately 
1,500  individual  commercial  electric 
power  meters  will  be  small  and 
insignificant,  and  in  monetary  tenns,  the 
proposed  action  involves  approximately 
$750,000  of  additional  revenue  per  year 
for  the  Project.  The  anticipated  impacts 
on  competition,  employment,  investment 
and  the  general  economic  environment 
is  minimal  and  insignificant.  The 
Department  also  has  determined  that 
this  document  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  human  environment,  which 
would  require  preparation  of  an     i 
Environmental  Impact  Statement    | 
pursuant  to  the  National  Environmental 
Policy  Act.  The  information  collection 
requirement  in  S  177.4  has  been      | 
approved  by  the  Office  of  Management 
and  Eudgut  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  assigned  clearance  number  10^6- 
0021. 

List  of  Subjects  in  25  CFR  Part  177 

Electric  power.  Indians-lands, 
Irrigation. 

The  principal  author  of  this  document 
is  Mort  S.  Dreamer,  Irrigation  and  Power 
Engineer,  Bureau  of  Indian  Affairs, 
Office  of  Trust  and  Economic 
Development,  Division  of  Water  and 
Land  Resources,  Irrigation  and  Power 
and  Safety  of  Dams,  MS-4559-Mia 
Washington,  DC  20245.  Telephone 
Number  (202)  343-5696.  I 

For  the  reasons  set  out  in  the      I 
preamble.  Part  177  in  Chapter  I  of  Title 
25  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 


PART  177— [AMENDED] 

1.  The  authority  citation  for  Part  177 
continues  to  read  as  follows: 

Authority:  Sec.  5,  43  Stat.  476.  45  Stat.  210, 
211;  5  U.S.C.  301. 

2.  Section  177.51  is  amended  by 
revising  paragraphs  (b)  and  (c)  as 
follows: 

§  177.51    Rate  schedule  No.  1— residential 


(b)  Monthly  rate.  (1)  $10.74  minimum 
which  includes  the  first  50  kilowatt- 
hours. 

(2)  11.7  cents  per  kilowatt-hour  for  the 
next  100  kilowatt-hours. 

(3)  7.5  cents  per  kilowatt-hour  for  the 
next  350  kilowatt-hours. 


(4]  6.3  cents  per  kilowatt-hour  for  all 
additional  kilowatt-hours. 

(c)  Minimum  bill.  The  minimum  bill 
shall  be  $10.74  per  month  except  whea  a 
higher  minimum  bill  is  stipulated  in  the 
contract. 
***** 

3.  Section  177.52  is  amended  by 
revising  paragraphs  (b]  and  (c)  to  read 
as  follows: 

S  177.52    Rate  schedule  No.  2— general 


(b)  Monthly  rate.  (1)  $13.87  minimum 
which  includes  the  first  50  kilowatt- 
hours. 

(2)  16.8  cents  per  kilowatt-hour  for  the 
next  350  kilowatt-hours. 

(3)  9.9  cents  per  kilowatt-hour  for  the 
next  600  kilowatt-hours. 

(4)  7.6  cents  per  kilowatt-hour  for  the 
next  9,000  kilowatt-hours. 

(5)  When  use  is  10,000  kilowatt-hours 
or  more:  First  10.000  kilowatt-hours 
$843.07. 

(6)  Additional  kilowatt-hours  at  6.17 
cents  per  kilowatt-hour,  less  a  credit  of 
0.9  cents  per  kilowatt-hour  for  each 
kilowatt/hour  above  200  times  the 
billing  demand  (50  kw  minimum). 

(c)  Minimum  bill.  The  minimum  bill 
shall  be  $3.06  per  month  per  kilowatt  of 
billing  demand,  except  where  the 
customer's  requirements  are  of  a 
distinctly  recurring  seasonal  nature. 
Then  the  minimum  monthly  bill  shall  not 
be  more  than  an  amount  sufficient  to 
make  the  total  charges  for  the  twelve 
(12)  months  ending  with  the  current 
month  equal  to  twelve  times  the  highest 
monthly  minimum  computed  for  the 
same  twelve-month  period.  However,  no 
monthly  billings  shall  be  less  than 

$13.87. 

***** 

Date:  December  11, 1987. 
Ross  O.  Swimmer. 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  87-28400  Filed  12-9-«7;  8:45  am] 

aiLUNG  COOE  4310-02-M 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  54  and  602 
lEE-162-86] 

Excise  Tax  on  Excess  Distributions 
From  Retirement  Plans;  Proposed 
Rulemaking 

agency:  Internal  Revenue  Service, 
Treasury. 


action:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  excise  tax  on  excess  distributions 
from  retirement  plans  under  section  1133 
of  the  Tax  Reform  Act  of  1986.  The  text 
of  those  temporary  regulations  also 
serves  as  the  text  for  this  Notice  of 
Proposed  Rulemaking. 

dates:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  before  February  8. 1988. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR:T 
{EE-162-86),  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT 

Marjorie  Hoffman  of  the  Employee  Plans 
and  Exempt  Organizations  Division. 
Office  of  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue.  NW..  Washington,  DC  20224, 
Attention:  CC:LR:T  (EE-162-86).  202- 
566-3903  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend  26 
CFR  by  adding  a  new  S  54.4981A-1T 
under  Part  54  to  provide  guidance  so 
taxpayers  can  comply  with  section 
4981A  of  the  Internal  Revenue  Code. 
The  final  regulations  which  are 
proposed  to  be  based  on  the  temporary 
regulations  would  amend  Part  54  of  Title 
26  of  the  Code  of  Federal  Regulations  by 
adding  similar  sections  to  Part  54 
(Pension  Excise  Tax  Regulations).  The 
regulations  are  proposed  to  be  issued 
under  the  authority  contained  in 
sections  4981A  and  7805  of  the  Code 
(100  Stat.  2841.  26  U.S.C.  4981A;  68A 
Stat.  917,  26  U.S.C.  7805).  For  the  text  of 
the  temporary  regulations,  see  F.R.  Doc. 
87-28401  (T.D.  8165)  published  in  the 
Rules  and  Regulations  of  this  issue  of 
the  Federal  Register. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 
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rulemaking  which  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  Chapter  6). 

Comments  and  Request  for  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  8  copies]  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register.  The 
collection  of  information  requirements 
contained  herein  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act. 
Comments  on  the  requirements  should 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  0MB.  Attention: 
Desk  OfHcer  for  the  Internal  Revenue 
Service,  New  Executive  Office  Building. 
Washington,  DC  20503.  The  Internal 
Revenue  Service  requests  persons 
submitting  comments  to  OMB  also  to 
send  copies  of  the  comments  to  the 
Service. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Marjorie 
Hoffman  of  the  Employee  Plans  and 
Exempt  Organizations  Division  of  the 
Office  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  54 

Excise  taxes.  Pensions. 

26  CFR  602 

Reporting  and  recordkeeping 
requirements. 
Lawrence  B.  Gibbs, 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  87-28402  Filed  12-9-87;  8:45  am] 

BILUNG  CODE  4<30-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Proposed  Regulatory  Program 
Amendment;  Coal  Waste  Disposal, 
Revegetatlon;  Ohio 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

ACTION:  Proposed  rule. 

summary:  OSMRE  is  aimouncing  receipt 
of  a  proposed  amendment  package 
submitted  by  Ohio  as  a  modification  to 
the  State's  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Ohio  program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA). 

The  amendments  submitted  consist  of 
proposed  changes  to  specified 
regulations  concerning  coal  waste  and 
non-coal  waste  disposal,  and 
revegetatlon  regulations  concerning 
prime  farmland.  The  amendments  also 
include  narrative  to  support  Ohio's 
method  of  evaluation  of  revegetation 
success,  the  use  of  county  average 
yields  to  evaluate  cropland  restoration, 
and  the  release  of  bond  on  prime 
farmland. 

These  proposed  amendments  are  in 
response  to  deficiencies  noted  by 
OSMRE  in  the  Federal  Register  on  July 
17. 1987  (52  FR  26959-26972). 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program 
proposed  amendments  will  be  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendments,  and  the 
procedures  that  will  be  followed  for  the 
public  hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
January  11, 1988.  if  requested,  a  public 
hearing  on  the  proposed  amendments  is 
scheduled  for  1:00  p.m.  on  January  4. 
1988;  and  requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  on  or  before  4:00  p.m.  on 
December  28, 1987. 
ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  directed  to  Ms.  Nina  Rose  Hatfield. 
Director,  Columbus  Field  Office,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  Room  202,  2242  South 
Hamilton  Road,  Columbus.  OH  43232; 
Telephone  (614)  866-0578.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address. 

Copies  of  the  Ohio  program,  the 
amendments,  a  listing  of  any  scheduled 


public  meeting,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  following  locations,  during 
normal  business  hours  Monday  through 
Friday,  excluding  holidays: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  5131, 1100  "L" 
Street,  NW.,  Washington.  DC  20240. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Eastern  Field 
Operations,  Ten  Parkway  Center, 
Pittsburgh,  PA  15220. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Columbus  Field 
Office,  2242  South  Hamilton  Road. 
Columbus,  OH  43232. 

Ohio  Division  of  Reclamation, 
Fountain  Square,  Building  B-3, 
Columbus,  OH  43224. 

Each  requestor  may  receive,  free  of 
charge,  one  single  copy  of  the  proposed 
amendments  by  contacting  the  OSMRE 
Columbus  Field  Office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Nina  Rose  Hatfield,  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

On  August  16, 1982.  the  Ohio  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  Ohio  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program  can  be  found  in  the  August  10, 
1982.  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16 

II.  Discussion  of  the  Proposed 
Amendments 

On  October  15, 1987,  the  Ohio 
Department  of  Natural  Resources 
(ODNR),  Division  of  Reclamation, 
submitted  revised  Program  Amendment 
No.  25  (Administrative  Record  No.  OH- 
983).  On  November  3, 1967,  Ohio 
submitted  a  letter  withdrawing  the 
October  15, 1987  submission  of  revised 
Program  Amendment  No.  25  and 
resubmitted  a  revised  version 
(Administi-ative  Record  No.  OH-987). 
Revised  Program  Amendment  No.  25 
was  submitted  in  response  to  OSMRE's 
findings  on  Amendment  No.  25 
published  in  the  Federal  Register  on  July 
17, 1987  (52  FR  26971).  30  CFR  935.16(d- 
h)  required  that  amendment  of  the  Ohio 
program  to  address  deficiencies  found  in 
Amendment  25  be  submitted  by  October 
15, 1987. 
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Revised  Program  Amendment  No.  25 
proposes  to  amend  OAC  1501:13-9-09 
(A)(4)  and  (E)(3)  to  require  foundation 
investigation  and  laboratory  testing  of 
coal  waste  displosal  sites,  and  prohibit 
disposal  of  non-coal  wastes  in  a  refuse 
pile  and  within  eight  feet  of  a  coal 
outcrop  or  storage  area,  as  required  by 
30  CFR  935.16(e).  The  amendment 
includes  narrative  intended  to  address 
30  CFR  935.16(f)  which  requires  the  Ohio 
program  to  include  a  statistically  valid 
technique  to  evaluate  revegetation 
success.  It  includes  additional  narrative 
in  support  of  the  use  of  county  average 
yields  as  a  measure  of  comparable 
productivity  on  cropland  which  is  not 
prime  farmland.  This  is  in  response  to  30 
CFR  935.16(g).  The  amendment  proposes 
to  amend  OAC  1501:13-9-15(F)(5)(f  and 
g)  and  provides  supportive  narrative  to 
allow  phase  II  bond  release  on  prime 
farmland  with  one  year  of  yield  data 
and  the  results  of  a  soils  investigation 
indicating  adequate  development  and 
penetration  of  the  root  zone.  The  phase 
III  release  would  be  approvable  upon 
submission  of  two  additional  years  of 
yield  data.  This  portion  of  the 
amendment  is  in  response  to  30  CFR 
935.16(h). 

Ohio  also  proposes  to  amend  OAC 
1501:13-9-15(8)  to  exempt  from  the 
requirement  to  establish  vegetative 
cover,  small  incidental  areas  where 
revegetation  would  conflict  with  the 
postmining  land  use  as  long  as  no 
environmental  harm  would  occur.  OAC 
1501:13-9-15(F)(4)(b)  changes  a 
reference  to  now  allow  for  a  phase  II 
release  on  cropland  which  is  not  prime 
farmland  to  occur  when  the  planting  is 
deemed  established.  A  reference  is  also 
proposed  to  be  changed  in  OAC  1501:13- 
9-15(F)(5)(e)(i)  to  indicate  that  the  five 
year  period  of  extended  responsibility 
on  prime  farmland  begins  at  the  initial 
planting.  I 

30  CFR  935.16(d)  required  Ohio  to 
amend  OAC  1501:13-l-02(m)  concerning 
the  definition  of  cemetery.  This  required 
amendment  has  been  submitted  under 
Amendment  No.  31. 

The  full  text  of  the  proposed  program 
amendments  submitted  by  Ohio  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 
now  seeks  public  comment  on  whether 
the  proposed  amendments  are  no  less 
effective  than  the  Federal  regulations.  If 
approved,  the  amendments  will  become 
part  of  the  Ohio  program. 

DI.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17,  OSMRE  is  now  seeking 
comment  on  whether  the*  amendments 
proposed  by  OHNR  satisfy  the 
requirements  of  30  CFR  732.15  for  the 


approval  of  State  program  amendments. 
If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Columbus  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  "FOR  FURTHER  INFORMATION 
CONTACT"  by  the  close  of  business  on 
December  28. 1987.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  Columbus  Field  Office  by  contacting 
the  person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  in  advance  in  the  Administrative 
Record.  A  written  summary  of  each 
public  meeting  will  be  made  a  part  of 
the  Administrative  Record. 

IV.  Procedural  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act  The  Secretary 
has  determined  that,  pursuant  to  section 
702(d)  of  SMCRA.  30  U.S.C.  1292(d).  no 


environmental  impact  statement  need  be 
prepared  on  this  rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  A  ct:  On  August 
28, 1981.  the  O^ice  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 
exemption  from  sections  3. 4. 7.  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action 
OSMRE  is  exempt  from  requirement  to 
prepare  a  Regulatory  Impact  Analysis, 
and  regulatory  review  by  OMB  is  not 
required. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
OMB  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  935 

Coal  mining.  Intergovernmental 
relations,  Surface  mining,  Underground 
mining. 

Alfred  E.  Whitehouse. 

Acting  Assistant  Director,  Eastern  Field 
Operations. 

Date:  December  1, 1987, 
(FR  Doc.  87-28339  Filed  12-&-87;  8:45  am] 

BILUNG  CODE  4310-OS-M 


DEPARTMENT  OF  EDUCATION 
34  CFR  Part  778 

Strengthening  Research  Library 
Resources  Program;  Extension  of 
Comment  Period 

AGENCY:  Department  of  Education. 
action:  Proposed  rule,  extension  of 
comment  period. 

summary:  On  October  14. 1987.  the 
Department  of  Education  published  in 
the  Federal  Register  a  notice  of 
proposed-rulemaking  (NPRM)  related  to 
changes  in  program  operations,  which 
provided  for  a  comment  period  ending 
November  13. 1987  (52  FR  38191-38195). 
In  response  to  numerous  requests,  the 
Secretary  extends  the  comment  period. 
DATE:  The  comment  period  for  the 
October  14, 1987  NPRM  is  extended  until 
December  15. 1987. 

ADDRESSES:  All  comments  concerning 
the  proposed  regulations  should  be 


addressed  to  Frank  Stevens  or  Louise 
Sutherland.  U.S.  Department  of 
Education.  Office  of  Educational 
Research  and  Improvement,  Library 
Programs,  555  New  Jersey  Avenue  NW., 
Washington  DC  20208-1430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Stevens  or  Louise  Sutherland. 
(202)  357-6315. 

Dated:  December  7, 1987. 
William  ].  Bennett. 
Secretary  of  Education. 
(FR  Doc.  87-28412  Filed  12-9-87;  8:45  am) 

BILUNG  CODE  4000-Ot-« 


34  CFR  Part  790 

Territorial  Teacher  Training  Assistance 

agency:  Department  of  Education. 
action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  for  the  Territorial 
Teacher  Training  Assistance  Program 
(TTTAP).  The  purpose  of  the 
amendments  is  to  remove  unnecessary 
and  duplicative  material  from  the 
regulations.  The  Secretary  takes  this 
action  to  clarify  and  improve  the 
regulations. 

DATES:  Comments  must  be  received  on 
or  before  January  25, 1988. " 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Haroldie  K.  Spriggs, 
Project  Officer,  U.S.  Department  of 
Education.  Territorial  Teacher  Training 
Assistance  Program,  Office  of 
Educational  Research  and  Improvement, 
555  New  Jersey  Avenue  NW,  Room  508- 
D,  Washington.  DC  20208. 
FOR  FURTHER  INFORMATION  CONTACT: 
Haroldie  K.  Spriggs,  (202)  357-6143. 
SUPPLEMENTARY  INFORMATION:  The 
Territorial  Teacher  Training  Assistance 
Program  provides  Federal  assistance  for 
the  training  of  teachers  in  schools  in 
Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Trust  Territory  of  the  Pacific 
Islands,  and  the  Virgin  Islands. 

The  revisions  in  the  regulations  are 
intended  to  delete  duplicative  material 
in  §§  790.3,  790.20,  790.40,  and  790.42. 
References  to  specific  applicable 
portions  of  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  are  deleted  since  the 
applicability  of  the  relevant  parts  is 
made  clear  in  §  790.3  of  the  regulations. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 


because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
regulations  make  minor  technical 
changes  that  will  not  have  a  significant 
economic  impact  on  any  entities 
participating  in  the  program. 

Paperwork  Reduction  Act  of  1980 

Sections  790.2  and  790.20  contains 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
Education  will  submit  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review.  (44 
U.S.C.  3504(h)) 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  James  D.  Houser. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
TTie  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance.  In  accordance  with  the 
order,  this  document  is  Intended  to 
provide  early  notification  of  the 
Department's  specific  plans  and  actions 
for  this  program. 

Invitation  to  Conunent 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  pubhc  inspection,  during 
and  after  the  comment  period,  in  Room 
508-D.  555  New  Jersey  Avenue  NW. 
Washington.  DC,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 


regulatory  burden,  the  Secretary  invites 
comments  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  34  CFR  Part  790 

American  Samoa,  Colleges  and 
universities.  Education,  Grant 
programs — education,  Guam, 
Northern  Mariana  Islands,  Pacific 
Islands  Trust  Territories,  Teachers, 
Virgin  Islands. 
Dated:  December  3, 1987. 

William ).  Bennett. 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 

Number  84.124:  Territorial  Teacher  Training 

Assistance) 

The  Secretary  proposes  to  amend  Part 
790  of  Tide  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  790— TERRITORIAL  TEACHER 
TRAINING  ASSISTANCE 

1.  The  authority  citation  for  Part  790  is 
revised  to  read  as  follows: 

Authority:  Title  XV,  Part  C.  sec.  1525  of  the 
Education  Amendments  of  1978  (Pub.  L  95- 
561),  as  amended,  unless  otherwise  noted. 

2.  Section  790.3  is  revised  to  read  as 
follows: 

§  790.3    Regulations  ttiat  apply  to  ttw 
Territorial  Teacher  Training  AssisUnce 
Program. 

The  following  regulations  apply  to 
grants  under  the  Territorial  Teacher 
Training  Assistance  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  established  in  Title  34  of  the 
Code  of  Federal  Regulations  in  Part  74 
(Administration  of  Grants).  Part  75 
(Direct  Grant  Programs),  Part  77 
(Definitions  that  Apply  to  Department 
Regulations),  Part  78  (Education  Appeal 
Board),  and  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(b)  The  regulations  in  this  Part  790. 
(Authority:  Sec.  1525,  Pub.  L  95-561) 

3.  Section  790.20  is  revised  to  read  as 
follows: 
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§7«a20    How  to  apply  for  funds.        | 

The  Secretary  makes  a  grant  only  if 
the  applicant  submits  an  application 
meeting  the  following  requirements: 

(a)  For  the  First  year  of  the  program  an 
application  must  contain — 

(1)  A  needs  assessment  defining 
teacher  training  needs  of  both  public 
and  private  schools  in  the  jurisdiction 
covered  by  the  application;  I 

(2)  A  four-year  plan  explaining  the 
methods  to  be  employed  and  activities 
to  be  conducted  to  meet  the  teacher 
training  needs  identified  in  paragraph 
(a)(1)  of  this  section:  I 

(3)  A  detailed  explanation  of  the 
goals,  objectives,  and  activities  to  be 
carried  out  in  the  first  year  of  the 
program; 

(4)  A  detailfid  proposed  budget  for  the 
accomplishment  of  the  activities     | 
described  in  paragraph  (a)(3)  of  this 
section  for  the  fiscal  year  for  which  the 
application  is  submitted;  and 

(5)  The  estimated  funding  needs  for 
each  subsequent  year  of  the  four-year 
plan. 

(b)  For  each  subsequent  year  of  the 
program,  an  application  must  contain — 

(1)  Any  revisions  to  the  needs 
assessment  statement  or  amendments  to 
the  four-year  plan  statement  submitted 
under  paragraphs  (a)(1)  and  (a)(2)  of  this 
section; 

(2)  A  statement  describing  the  extent 
to  which  the  previous  year's  project  met 
the  goals  and  objectives  set  forth  in  that 
year's  application; 

(3)  A  detailed  explanation  of  the 
activities  to  be  carried  out  for  the 
current  project  yean 

(4)  A  detailed  proposed  budget  for  the 
current  project  yean  and 

(5)  An  updated  estimate  of  funding 
needs  for  the  subsequent  years  of  the 
project. 

(Authority:  Sec.  1525,  Pub.  L.  95-561) 

4.  Section  790.40  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§790.40    AMowabl*  costs. 

(a)  Funds  under  this  part  may  be  used 
to  cover  all  or  part  of  the  cost  of 
establishing  and  implementing  a  teacher 
training  assistance  project. 

{790.42    lAmsfidedl 

5.  Section  790.42  is  amended  by 
removing  paragraph  (b)  and  the 
paragraph  designation  "(a)". 

[PR  Doc.  87-28192  Filed  12-9-87;  8:45  am) 
MUMS  COOE  4aOO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-1-FRL-3300-11 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  Amendments  to  Air 
Pollution  Control  Regulations 
Regarding  Testing  Requirements 

agency:  Environmental  Piotection 
Agency  (EP.'^). 
action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the 
Commonwealth  of  Massachusetts. 
These  revisions  involve  amendments  to 
the  SIP  regulations  for  volatile  organic 
compound  (VOC)  emitting  sources.  The 
revisions  require  the  use  of  EPA- 
approved  test  methods  when 
compliance  testing  is  performed  for  non- 
control  Technique  Guideline  (CTG) 
VOC  sources  subject  to  reasonably 
available  control  technology  (RACT). 
The  Massachusetts'  SIP  has  a  non-CTG 
regulation  imposing  RACT  on  all  VOC 
sources  with  emissions  greater  than  100 
tons  per  year  not  otherwise  subject  to 
RACT  under  a  regulation  developed 
pursuant  to  a  CTG.  The  intended  effect 
of  this  action  is  to  approve  revisions 
made  by  the  Commonwealth  of 
Massachusetts  in  accordance  with 
Section  110  of  the  Clean  Air  Act. 

DATES:  Comments  must  be  received  on 
or  before  January  11, 1988. 
ADDRESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air 
Management  Division,  Room  2313,  JFK 
Federal  Bldg.,  Boston,  MA  02203.  Copies 
of  the  submittal  and  EPA's  evaluation 
are  available  for  public  inspection 
during  normal  business  hours  at  the 
Environmental  Protection  Agency,  Room 
2313,  JFK  Federal  Bldg.,  Boston,  MA 
02203  and  the  Department  of 
Environmental  Quality  Engineering, 
Division  of  Air  Quality  Control.  One 
Winter  Street,  8th  Floor,  Boston,  MA 
02108. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorenzo  Thantu,  (617)  565-3250:  FTS 
835-3250. 

SUPPtEMENTARY  INFORMATION:  On  June 
30, 1987,  the  Massachusetts  Department 
of  Environmental  Quality  Engineering 
(DEQE)  submitted  proposed 
amendments  to  SIP  regulation  310  CMR 
7.18  for  VOC  emitting  sources.  The 
proposed  amendments  to  Regulation  310 
CMR  7.18,  Volatile  Organic  Compounds, 
are  described  below: 


(1)  Subsection  310  CMR  7.18(2)  which 
sets  forth  the  testing  requirements  for 
VOC  emitting  sources  is  being  amended 
by  expanding  the  source  testing 
requirements  to  include  non-CTG 
sources  subject  to  RACT  under 
subsection  310  CMR  7.18(17)  and  by 
requiring  that  the  use  of  any  alternative 
test  method  to  EPA  methods  24  and  25 
be  EPA-approved. 

(2)  Subsection  310  CMR  7.18(17)  which 
sets  forth  procedures  for  issuance  of 
plan  approvals  imposing  RACT  on  non- 
CTG  sources  is  being  amended  by 
including  language  which  references  SIP 
Regulation  310  CMR  7.02(2).  Subsection 
310  CMR  7.18(17)(d)  references  310  CMR 
7.02(2)  to  clarify  certain  procedures 
related  to  plan  approvals.  Subsection 
310  CMR  7.02(2)  requires  that  sources 
operate  in  conformance  with  plan 
approvals  issued  by  the  DEQE. 

(3)  Subsection  310  CMR  7.18(17)(d)  is 
also  being  amended  to  include  language 
stating  that  non-CTG  VOC  sources 
subject  to  RACT  under  plan  approvals 
issued  pursuant  to  310  CMR  7.18(17) 
would  be  subject  to  enforcement  action 
by  both  the  DEQE  and  EPA  should  they 
violate  provisions  of  those  plan 
approvals. 

EPA  is  proposing  to  approve  these  SIP 
revisions  to  Regulation  310  CMR  7.18. 
Volatile  Organic  Compounds,  and  is 
soliciting  public  comments  on  issues 
discussed  in  this  notice.  These 
comments  will  be  considered  before 
taking  fmal  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  address  above. 

These  revisions  are  being  proposed 
under  a  procedure  called  "parallel 
processing"  (47  FR  27073).  If  the 
proposed  revisions  are  substantially 
changed,  EPA  will  evaluate  those 
changes  and  may  publish  a  revised  NPR. 
If  no  substantial  changes  are  made,  EPA 
will  publish  a  Final  Rulemaking  Notice 
on  the  revisions.  The  fmal  rulemaking 
action  by  EPA  will  occur  only  after  the 
SIP  revisions  have  been  adopted  by  the 
Commonwealth  of  Massachusetts  and 
submitted  to  EPA  for  incorporation  into 
the  SIP. 

Proposed  Action:  EPA  is  proposing  to 
approve  the  amendments  proposed  by 
the  DEQE  to  SIP  Regulation  310  CMR 
7.18  as  outhned  in  this  notice. 

Under  5  U.S.C.  605(b),  I  certify  that 
these  SIP  revisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


The  Administrator's  decision  to 
approve  or  disapprove  the  plan 
revisions  will  be  based  on  whether  it 
meets  the  requirements  of  sections 
110(a)(2)(A)-(K)  and  110(a)(3)  of  the 
Clean  Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  Part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone, 
Hydrocarbons,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements,  Incorporation  by 
reference. 

Authority:  42  U.S.C.  7401-7042. 

Dated:  September  23. 1987. 
Paul  Keough. 

Acting  Regional  Administrator,  Region  I. 
|FR  Doc.  87-28367  Filed  12-9-87;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

IDocket  No.  FEMA-69201 

Federal  Insurance  Administration; 
Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule. 


summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  base  flood  elevation 
modifications  listed  below  for  selected 
locations  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

addresses:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Matticks.  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2767. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 


elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  die 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)),  42  U.S.C.  4001- 
4128,  and  44  CFR  67.4(a). 

These  elevations,  together  widi  the 
flood  plain  management  measures 
required  by  §  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  estabUshed  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  flood  plain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  prohibit  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirements;  of  itself  it  has  no 
economic  impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 
The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq., 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

PART  67— {AMENDED] 

Tlie  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Proposed  Base  (100- Yeah)  Flood 
Elevations 


Source  of  flooding  and  locaCon 


AMZONA 


Cotarade  City  (town),  Maiwv*  Coanty 

Short  Oeek: 

Appioximalely  15  tool  upstrsam  o4  SlaW  High- 
way 369 „ 

Approximalaly  30  foal  downaaaaiii  ol  Notth 
Central  (toad 

Al  Usooa  Aveniia„„_ 


Mapa  are  avaNabM  for  review  M  Town  Hai.  15 
N.  Canlral  Street.  Suite  K  Colorado  CHy,  Afizo- 
na. 

Send  comments  to  Mayor  Dan  Bartow.  P.O.  Box 
70.  Colorado  City,  Arizona  86021. 


COLORADO 


Wealfnnater  (city), 

Counliea 
Big  Dry  Creek: 
Approximalely  60  leet  upstream  of  Interstate  25. 
Approximately  SO  feet  downstream  of  Huron 

S(reet-_ 

Approxi«utely  20  feel  upstream  of  West  128th 

Avenue _ 

Approximately  200  leet  downsheam  of  conflu- 
ence with  with  Ranch  Cree* _ 

Approximately  al  il2lh  Avenue. _ _.. 

Approximately  10  leel  downstream  of  Shendan 

Boulevard 

Approximalely  SSO  leet  upstream  of  confluence 

wUh  North  City  Pari<  Creek  ..._ 

Approximalely   140  feel  downatream  of  U.& 

Hiyhway  36 _ _ 

Approximalely  al  WadMronh  Boulevard 

Approximalely  1.4  milas  upMaam  of  Wadaworgi 

Boulevard 

Tanglewood  Creek: 
Approximately  350  feel  upstream  of  Interstate 

25 _ _ 

ApproximaMy  10  laet  i«alraam  of  West  12nh 

Avenue _ _ 

Approximately  SOO  feel  downstieam  of  Wast 

121st  Avenue ..._ 

Approximalely  450  leal  upalteam  of  Waal  121al 

Avenue _ 

Ranch  Creek: 
Approximately  300  faal  upatroam  ol  oor<luetKa 

wilh  Big  Dry  Creek 

Approximalely  40  feet  downaMam  of 

Lake  Dam 

Appioximalely  150  feet  downstream  of 

Way _.._ ;. 

Approximately  160  leet  downs»e«n  of 

Street , 


Downstream  ol  Jackson  Laka. 


Soutn  Branch  fbrKh  Creek: 
Approximately  100  feel  upstream  ol 

Lake _ 

Approximately  150  feat  downslraMi  of  112lh 

Avenue _ 

Walnul  C'eek 
Approximately  550  leet  upstream  of  confluence 

with  Countryside  Creek_ 

Approximately  75  feel  upstream  of  West  lOeth 

Avenue „ 

Approximately  SO  feet  downstream  of  Simms 

Street „. _._. 

North  BrarKh  Walnut  Creek: 
Approximately  30  leet  upstream  of  confluence 

with  Walnut  Creek _._ „ _._. 

Approximately  950  feat  downstream  of  Simms 

Street _ 

CounlrysK)e  Onek: 
Approximately  ISO  leet  upstream  of  confluence 

with  Walnut  Creek 

Approximalely  100  feel  downstream  ol  Intenac- 

tion  ol  104lh  Avenue  and  Holland  Street 

Approximalely  230  leel  downsueam  of  Oik 

Street _ 

Nosers  Reservoir  Charmet 
Approximately  300  leal  upalraam  of  confluence 

with  Big  Diy  Creek 


iTDaptfi 
mleet 
above 

ground. 

'Eleva- 
tion n 
laai 

(NGVO) 


'4,930 

•4.977 
•5,010 


•5,162 
•5.167 
•5.190 

•5,20« 

"5^47 

•5.2S3 

•5,264 

•5,289 
•6358 

•5.392 

•5,183 
•5,230 
•6,310 
•5J40 

•5,209 
•5i93 
•SJ2S 
*ft3IM 

•5,307 
•5.354 

•5,350 
•6,411 
•5,469 

•5,430 
•5,465 

•5,348 
•6,347 
•5,428 

•5,214 
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Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


Source  of  flooding  and  location 


#Depth 
in  feel 
above 
around. 
^Eleva- 
tonin 

INGVO) 


Appnwmately  40  feel  downstraam  ot  Lowell 

Boulevard 

Oty  Pa/*  Channel: 
Appronmately    80    (eel    upstream    of    120th 

Avenue — 

Appronmately  450  feet  upstream  of  Stwridan 

Boulevard. _ 

Southwest  of  ttte  Intersection  of  Frontage  Road 

and  Stwridan  Boulevard 

Norm  Cotton  Creek: 
Approximately    320    feet    upstream    of    Vrain 

Street - 

Approidmatety   GOO   feet   upstream   of   Stuart 

Street „ ™ „« 

ApproidmaMy  2.300  feet  upstream  of  Stuart 

Street _ _ 

UxMIe  Cotton  Creek: 
Approximately  650  feel  downstream  of  Cotton 

Creek  Dnve  (downstream  crossing) 

Approximately  600  feet  downstream  of  Cotton 

Creek  Drive  (upstream  crossing) 

Approximalely  1.650  feet  upstream  of  Cotton 

Creeft  Dnve  (upstream  crossing) 

South  Cotton  Creek: 
Approximalely  340  leet  upstream  of  confluence 

with  Big  Dry  Creeli - 

Approximately  1.720  leet  upstream  of  conflu- 

erKe  with  Big  Dry  Creek 

Auport  Creek: 
Aporoximately  900  feet  upstream  of  confluence 

with  Big  Dry  Creek _ 

Approximately    60    feet    upstream    ot    112th 

Avenue .._ 

Approximately  1.100  feel  downstream  of  Karv 

da*  Sire*..- _. _ _ 

Approximately  100  feet  downstream  of  Pierce 

West    of    Stwndan    Boulevard    along    1l2th 

Avenue _ 

North  Oty  Pxk  Creek: 
Approximately  260  leet  upstream  of  ttw  conflu- 

erx»  with  Big  Dry  Creek „ _ _ 

Approximately  150  teaf  upsfieain  of  Sheridan 

Boulevard. _ _ _ 

Approximately  1.300  feel  upstream  of  Sfieridan 

Boulevard 

SoiOi  City  Park  Creek: 
Approximately  250  feet  upstream  of  confluence 

with  Big  Dry  Creek 

Approximately  60  feel  downstream  of  Sfieridan 

Boulevard _ 

North  Branch  Hylands  Creek: 
Approximately  at  confluence  with  Middle  Branch 

Hyiands  Ciisek 

Approximalely  2.500  feel  downstream  of  104th 

Avenue _ _ 

ApproKimalely  350  feat  downstream  of  104th 


MdOe  Branch  Hylands  Creek: 
Approximately  40  leet  upstream  of  confluence 

with  South  Branch  Hylands  Creek 

Appronmately  40  feel  upstream  of  Sfiendan 

Boutevard _ 

Apprtnimatefy  50  feet  upstream  ot  East  101st 

Avenue - 

Approximately  1,100  feet  upstream  of  Lowell 

Boulevard - 

South  Branch  Hylantts  Creek: 
Approximately  150  feet  upstream  ot  confluence 

with  Big  Diy  Creek 

Approximately  200  leet  west  of  Intersection  of 

Eaton  Street  arxj  102nd  Place 

Approximatefy  1  SO  leet  downstream  of  Sl>eridan 

Boulevard _ _ 

Tributary  B  Utile  Dry  Creek 
Approximately  100  leal  upstream  of  Wadsworth 

Boi4evard - - 

Approximately  1.300  feel  upstream  of  Allison 

Street. — 


ara  aviHatH  for  revlaw  at  the  Oty  Engi- 
new's  Office.  3031  West  76th  Avenue.  West- 
minster. Colorado. 


•5^36 

•5543 

*5.286 

#1 

'5.248 
•5591 
•5.328 

•5548 
•5,336 
•SJ99 

•5551 
•5596 

•5562 
•5587 
•5.295 
•5.326 
«1 

•5563 
•5.315 

•5.360 

•5574 
•5530 

•5519 
•5.410 
•5.455 

•5596 

•5.346 
•5,411 
•5,526 

•5580 
•5.318 
•5.366 

•5,456 
•5,481 


Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


Source  of  fkxiding  and  location 


Send  comments  to  Mayor  George  A.  Hovorfca. 
Oly  of  Westminster,  3031  West  76th  Avenue. 
Westminster,  Colorado  80030. 


CONI«ECTICUT 


Canaan  (town),  Utel«llald  County 

HousatonK  River 

Downstream  corporate  limits _ _ 

Upstream  corporate  limits - 

HoMenbeck  River 

At  downstream  corporate  limits 

At  confluence  of  Wangum  Lake  Brook 

At  Route  63  (1st  stream  crossing) „.. 

At  Route  63  (2r)d  stream  crossing) 

At  Hollenbeck  Dam 

At  upstream  corporate  limits 

Wangum  Lake  Brook: 

At  confluence  with  Hollenbeck  River . 


At  approximately  1  mile  upstream  from  Cobble 
Road 


Mapa  avaltabia  for  mapacUon  at  the  Town 
Clerk's  Vault  Falls  Village.  Connecticut 

Send  comments  to  The  Honorable  Peter  G. 
Lawson,  First  Selectman  of  the  Town  of 
Canaan,  LitchfieW  County.  Town  Office,  107 
Main  Street  Falls  Village,  Connecticut  06031. 

Comwafl  (town),  LltchfMd  County 

HousatonK  River 

Downstream  corporate  limils 

Approximately   50   feet   downstream   of   U.S. 

Route  7 

Upstream  side  of  State  Route  128 

Upstream  corporate  limils ~. 

Hollenbeck  River: 

Downstream  corporate  limits _ 

Downstream  side  of  State  Route  43 

Approximately  1.2  miles  upstream  of  Lake  Road. 

Mapa  avaHaMa  for  mapMllon  at  the  Town 
Clerk's  Vault  Town  Office,  Cornwall,  Connecti- 
cut 

Send  comments  to  'Hie  Honorable  Patsy  Van 
Dom,  First  Selectperson  for  the  Town  of  Corn- 
wall. Litchfield  County,  P.O.  Box  205,  Town 
Office,  Cornwall,  Connecticut  06753. 


HiDepth 
mfeal 
aiwva 
ground. 
'Etova- 
lion  in 
feel 
(NGVD) 


•542 
•645 

•642 

•650 
•661 
•727 
•805 
•839 

•650 


Sharon  (town),  UtchfleM  County 

Housatonic  River 
Approximately  3.1    miles  downstream  of  U.S. 

Route  7 

Approximately  0.8  mile  downstream  of  the  con- 

fkience  of  Carsa  Brook _ _ 

Approximately   3.6   miles   upstream   of   State 

Route  128 

Webatuck  Creek: 

At  downstream  corporate  limits 

Approximately  0.3  mile  upstream  of  tfie  doiMV 

stream  corporate  limits 

Mapa   avallablo  for  Inapaetton  at   the  Town 

Clerk's  Vault.  Sharon.  Connecticut. 
Send  comments  to  The  Honorable  William  A. 
Willxjr.  First  Selectman  of  the  Town  of  Sharon, 
LitchfieW  County,  Town  Office,  P.O.  Box  385. 
Sliaron.  Connecticut  06069. 


•402 

•440 
•509 

•541 

•839 
•894 
•923 


•409 
•480 
•541 
•545 
•551 


FLORIDA 


GHctirM  County  (unincorporated  aroaa) 

Suvrarmee  River 

Just  upstream  ol  U.S.  Route  19 

At  confluence  of  Sante  Fe  River 

Sante  Fe  River: 

At  mouth 

Just  upstream  of  county  tKxmdary 

Mapa  avaMabIa  for  lnapac«on  at  the  BuikUng 

Inspection    Department,    (bounty    Courthouse, 

Trenton,  Florida. 


•21 
•32 


•32 

•40 


Proposed  Base  {100-Year)  Flood 
Elevations— Continued 


Source  of  floodtng  and  location 


Send  comments  to  The  Honorable  Bud  Mathia, 
Ctiairman.  County  Board  of  Commissioners.  Gil- 
chnst  County.  P.O.  Box  37,  Trenton,  Florida 
32693. 

(Ml  HW  (dty),  Voiuala  County 

Atlantic  Ocean 

About  250  feet  east  ot  intersection  of  State 
Road  AIA  and  the  norttiem  corporate  limit 

About  400  feet  east  of  Ifie  Intersection  of  Slate 

Road  AIA  and  ttie  northern  corporate  limit 

AUanlic  Ocean-Mosquito  Lagoon/lntracoastal  Wa- 
terway: 

At  south  end  of  River  Road 

At  east  end  of  Maytown  Road 

Mapa  avaMabIa  tor  kiapectlon  at  the  City  Hall. 

Oak  Hill.  Florida. 
Send  comments  to  The  Honorable  Clarence  O. 

Goodnch,  Jr.,  Mayor.  City  of  Oak  Hill.  P.O.  Box 

98,  Oak  Hill,  Fkxkla  32759. 


Union  County  (unlncorporatad  araaa) 

Santa  Fe  River 

About  1.8  miles  downstream  of  State  Road  241 . 

About  0.6  mile  upstream  of  State  Road  121 

Mapa  available  for  Inapactlon  at  the  Building 

Inspection    Department    County    Courthouse. 

Lake  Butler.  Fkirida. 
Send  comments  to  The  Honorable  Mitch  Brannea 

Chairman,    Board   ol   County   Commisstoners. 

Union  County,  County  Courthouse,  Lake  Butler, 

Ftonda  32054. 


IfDeplh 
mfeet 
above 
ground. 
^Eleva- 
Hon  in 
feel 
(NGVO) 


GEORGIA 


FayettavfHe  (dty),  Fayette  County 

Ginger  Cake  Creek: 

Just  upstream  of  Lamer  Avenue  West 

About  2.150  feel  upstream  of  Lanier  Avenue 

West 

Mapa  avaHaMa  tor  Inapactlon  at  the  BuiWing 

Inspection  Department,  City  Hall,  Fayetteville, 

Georgia. 
Send  ccmments  to  'nie  hlonorable  Jack  Dettmer- 

ing.  Mayor,  City  ol  Fayetteville.  P.O.  Box  302, 

Fayetteville.  Georgia  30214. 


ILLMOtS 


Colufflbta  (dty),  Monroe  County 

Mississippi  River  Northwest  comer  ol  community... 
Carr  Creek: 

Downstream  corporate  limits 

Approximately  640  feel  above  upstream  corpo- 
rate limits 

Palmer  Creek: 

Downstream  corporate  limits 

Upstream  side  ol  Missouri-Pacific  Railroad 

Approximately  0.2   mile   above   the   upstream 

corporate  limits 

Tributary  to  Palmer  Creek 

Downstream  corporate  limits 

Upstream  corporate  limils 

Mapa  avaHabla  tor  Intpectlon  at  the  City  Hall, 

208  South  Rapp,  Columbia.  Illinois. 
Send  comments  to  The  Honorable  George  W. 

Eckeit.  Mayor  of  the  City  of  Cokimbia.  Monroe 

County,  Oty  Han,  208  South  Rapp.  Columbia. 

lUinoe  62236. 


Greenup  (vMtage),  Cumberland  County 

Embarras  River 

About  1,100  leet  downstream  of  CJonrail 

About  1.1  miles  upstream  of  Interstate  70 

Mapa  avaHabla  tor  InapaeUon  at  the  Village 
Clerk's  Office,  Municipal  Buikling,  Greenup,  Illi- 
nois. 


•9 
•12 


•6 
•8 


•58 
•74 


•812 
•817 


•421 

•425 

•431 

•403 
•416 

•427 

•449 

•461 


•526 
•537 
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46789 


Proposed  Base  (ioo-Year)  Flood 
Elevations— Continued 


Source  of  flooding  and  location 


Send  comments  to  The  Honorable  Lowell  Slater 
Village  President  VUlage  of  Greenup,  PO.  Box 
246.  Greenup.  HIinois  62428-0246. 


Oraanvlaw  (vNlaga),  Menard  County 
Grove  Creek 
About  1.000  feet  downstream  of  IMnoK  Central 

Gull  Railroad 

About  2.500  feel  upstream  of  County  Route  ll. 

Mapa  avaflaMa  ior  Inapacllon  at  the  Poet  Offioe. 
Greenview,  Illinois. 

Send  comments  to  The  htonorable  Lawrence 
Evers,  Village  President  Village  of  Greenview, 
P.O.  Box  352,  Greenview.  Illinois  62642-0352 


lH  Depth 
in  feet 
above 
ground. 
^Eleva- 
tion m 
leet 
(NGVD) 


Logan  County  (unkicerperMod  araaa) 

SaM  Creek: 

Just  upstream  ol  Interstate  55 

Al  confluence  of  Lake  Fork .. 


Aliout  3.3  miles  downstream  of  County  Route  6.. 

Just  upstream  of  County  Route  6 

Kickapoo  Creek: 

Just  upstream  of  State  Route  10 

Just  downstream  of   Hknois  Central  Railroad 

(upstream  crossing) 

Brainard  Branch: 

At  mouth 


About  086  mile  upstream  of  U.S.  Route  66 
(upstream  crossing) _ 

eikhart  Skxjgh: 

Just  downstream  of  Intarstale  56 

About  IX)  mile  upstream  of  Interstate  55 

Salt  Springs  Branch: 

At  mouth _ 

About  0.47  mUe  upstream  ol  lUinois  Central  Gulf 
Railroad  (upstream  crossing) _..., 

Mapa  available  for  Inapaetlon  at  Ihe  Lincoln 
County  Planning  Office,  County  Highway  De- 
partment Building,  529  South  McLean.  Lincoln, 
Illinois. 

Send  comments  to  The  Honorable  Richard 
Hurley,  Chairman.  County  Bowd,  Logan  County, 
County  Courthouse,  Lincoln,  Illinois  62656. 

Hanard  County  (unkworporalad  araaa) 

Grove  Creek- 
Just  upstream  of  State  floute  29 

Just  downstream  of  Farm  Access  Road. „.. 

Sangamon  River 
About  1.5  miles  downstream  of  State  Route 

123 

About  1.2  miles  upstream  of  County  Route  2....... 

Mapa  avaHabla  for  kiapectlon  at  the  County 
Zoning  0tfk».  County  Courthouse.  Petersburg, 


Send  comments  to  The  Honorable  Muile  Kirby, 
Chainnan,  County  Board,  Menard  County, 
County  Courthouse.  P.O.  Box  456.  Petersburg 
Illinois  62675-0456. 

Minooka  (vWagc),  Grundy  and  WM  Counllaa 

Du  Page  River 
About  4200  leet  downstream  of  Channalion 

Road _ 

Just  downstream  ol  Ctiannalxm  Road 

Mapa  avaHable  tor  Inapactlon  at  the  Village  Hal. 
123  Mondamm  Street  Minooka.  Illinois. 

Send  ccmments  to  'n»e  Honorable  Michael  Flem- 
ing. VHIage  President  Village  of  Minooka.  Vil- 
lage HaN.  123  Mondamm  Street  Minooka.  Mi- 
nois  60047-0457. 


Morton  (vWaga),  Tazawafl  County 

f^airie  Creek 

About  0.72  mile  downstream  of  Broadway  Road. 

Just  dovmstream  of  Atchison  Topeka  A  Santa 

Fe  Raiway 

Bun  Run  Creek: 


•520 
•533 


•564 
•564 

•600 
•608 

•556 

•594 

•565 

•579 

•586 
•590 

•560 

•571 


•527 
•533 


•502 
•506 


•525 
•527 


•648 
•707 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  of  flooding  and  location 


Just  upstream  of  Idlewood  Street 

About  1550  feet  upstream  of  East  Pdk  Street- 
avaHaMa  for  kiapectlon  al  the  Pubic 
Works  Department,  Village  Hall,  120  North  Main 
Street,  Morton,  Illinois. 

Send  comments  to  The  Honorable  Robert  Herlen- 
stem.  Village  President  Viflage  of  Morton,  Vil- 
lege  Ha»,  120  North  Main  Street  Morton.  HIinois 
61550-0026. 


#  Depth 
in  leet 
above 

ground. 

^Eleva- 
tion in 
leet 

(NGVD) 


tOWA 


I  lawibun  (dty),  rremont  County 

/Vs/nabofna  River 
About  750  feet  downstream  of  U.S.  Highway 

275 

About  4360  leet  upstream  of  U.S.  Highway  275.. 
Nishnabotrta  River  Levee  Overflow: 
About  4700  feet  downstream  of  U.S.  Highway 

275 '. 

Just  downstream  of  "O"  Street 

Nishrtabotna  River  Oversow  (West  of  Railroac/): 
About   825   leet   downstream   ol   Washington 

Street ^ ^ 

Just  downstream  of  U.S.  Highway  275..._ 

ShaUow   Flooding    (overflow    from    Nishnabotna 
River): 
Intersection  of  "Q"  Street  and  Monroe  Street 


Mapa  avaHable  for  Inapactlon  at  the  City  Halt 
1201  Mam  Street,  Hamburg,  Iowa. 

Send  comments  to  The  Honorable  Robert  Mason, 
Mayor,  City  ol  Hamburg,  City  ftall,  1201  Main 
Street  Hamburg.  Iowa  51640. 


KANSAS 


Alwood  (dty),  Rawnna  County 
North  Beaver  Creek 

About  0.63  mUe  upstream  of  mouth _. 

Just  upstream  from  State  Highway  25 

South  Beaver  Creek 

About  0.5  mile  upstream  of  mouth 

AtKxit  0.2  mHe  upstream  of  Stale  Street 

Mapa  avaHable  tor  mapacUon  at  the  City  HaN. 

Atwood,  Kansas. 


Send  comments  to  The  Honorable  Robert 
Creighton,  Mayor.  City  of  Alwood.  Oly  HaH.  106 
South  3rd.  Atwood,  Kansas  67730. 

Barton  County  (unlncorporatad  araaa) 

Wet  Walnut  Creek: 

Just  upstream  of  Atchison  Topeka  and  Santa 
Fe  Railroad...- „.. 

Just  downstream  of  county  boundary _.... 

Shop  Creek: 

NxMX  1 .1  miles  upstream  of  Stale  Higfiway  281 .. 

At  mouth _ 

Bk>od  Creek: 

Just  downstream  ol  Hoisington  Avenue 

Atiout  0.9  mile  upstream  of  Park  Avenue 

Arkansas  River 

About  1.1  miles  downstream  of  downstream 
county  boundary 

About  0.8  mile  upstream  ol  upstream  county 
boundary... 


Dry  Walnut  Creek: 

At  mouth 

About  2.5  mUes  upstream  of  State  Highway  96 
Ash  Creek  Tributary  A: 

About  650  leet  downstream  of  county  boundary .. 

About  0.8  mile  upstream  of  county  boundary 

Ash  Creek  Tributary  B: 

About  1800  feet  downstream  of  Bergtal  Church 
Road 

About  0.8  mile  upstream  of  Bergtal  Church 
Road „ _ 

Ash  Creek:  Within  unincorporated  weas....- 

Dry  Creek: 

At  mouth _ _ „... 

About  2900  leet  upstream  ol  Atchison  Topeka 
and  Santa  Fe  Railway 


•679 
•707 


•925 
•926 


•914 
•919 


•913 
•917 


#3 


•2,834 
•2.838 

•2.834 
•2.849 


•1.833 
•1,922 


•1,849 
•1.923 


•1,816 
•1.826 


•1,741 

•1.928 

•1,843 
•1,875 

•1.952 
•1,968 

•1542 

•1,868 
•1,939 

•1,920 

•1,925 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  ol  flooding  and  tocation 


Wet  Walnut  Creek  {nghl  bank  overftow): 
About  2.4  miles  downstream  of  Center  Street.-.. 

Just  upstream  ol  Center  Street _... 

Shaltow  noodng  (overflow  from  Bkxxl  Oeekl: 
Atxxjt  1000  leet  southeast  ol  Itie  intersecton  of 

Hoisington  Avenue  and  Gooid  Street  

Atiout  09  mile  southeast  of  US.  Highway  281 

and  Unnamed  County  Highway 

AtXMit  2.3  miles  upstream  of  tfie  Unon  Padfc 

Railroad  along   southern  overbank  al  Wet 

Walnut  Creek _ 


Mapa  avaHable  for  Inapacllon  at  the  County 
Courthouse,  Great  Berxl.  Kansas. 

Send  comments  to  The  Honorable  Jeanefle 
Shirer,  Cfiairperson,  Board  of  County  Commis- 
sioners, Barton  County.  County  Courthouse, 
Great  Bend,  Kansas  67530. 


OlcMnaon  County  (unlncorporatad  araaa) 

Srmky  HiH  River 
About  1.44  miles  downstream  of  Stale  Highway 

206 _ 

About  2.6  miles  upstream  of  County  Highway 

166 

Chapman  Creek 

At  mouth 

About  3.3  miles  upstream  of  Union  Pacific  rail- 
road  

Mud  Creek 
Al  mouth 


Just  downsueam  of  U.S.  Highway  40  and  mier- 

state  70 „... 

Mud  Creek  Tributary  » 1: 

Al  mouth 

About  0.4  mile  upstream  of  Atchison,  Topeka 

and  Santa  Fe  Railway 

Solomon  River: 

At  mouth _ 

About  700  leet  upstream  ot  confkience  of  Soto- 

mon  River  Titxjtary _ _. 

Sokmon  River  Tributary: 

At  mouth „ 

About  0.78  mile  upstream  of  7th  Street 

Lyon  Creek: 

At  county  boundary _ _.. 

Just  downstream  of  Lyon  Creek  Dam  No.  6 

Just  upstream  of  Lyon  Oeek  Dam  No  6 

About    0.27     mile    upstream    of    Oklafionia. 

Kansas,  and  Texas  Railroad 

Carry  Creek: 

Just  upstream  of  mouth 

About  4.07  miles  upstream  of  Stale  Highway 

209 

West  Branch  Lyon  Creek: 

Al  mouth 

About  II  06  miles  upstream  of  Stale  Highway 

218 „ 

Lime  Oeek: 

At  mouth 

About  1.15  rmles  upstream  of  U.S  Highway  77 

and  56 _ -_ _. 

Lime  Creek  TrUMtary  No.  2: 

At  mouth 

Just  downstream  ol  US.  Highway  77..._ „ 

Just  upstream  ol  U.S.  Highway  77 

Lime  Creek  Tnbutaiy  Mo.  4: 

At  mouth 

Just  downstream  of  Oklafioma,  Kansas,  and 

Texas  fteilroad 

Turkey  Creek: 

Al  mouth _ 

At  confluence  of  East  and  Waal  Turkey  Creeks ... 
west  Branch  Turkey  Creek: 

At  mouth _ „ _ _ 

About  2.36  miles  upatraam  of  Slate  Highway  15.. 
Turkey  Creek  Tnbutaiy  No.  t: 

At  mouth _ 

At  Slate  Highway  4 „ _ 

Turkey  Creek  Trtiutaiy 
At  mouth 

About  045  mile  ij^&ream  of  Unon  Pacific  R* 
road... 
West  Turkey  Creek 


i/Uiyhf.Z. 
I  ij^Mream  of 


IT  Depth 
mieei 
above 

ground 
^Eleva- 
tion m 
feet 
(NOVO) 


•1,914 
•1,919 


irio 

♦  10 
#10 


•1,110 
•1.173 
•1,110 
•1.116 
•1.148 
•1.167 
•1,159 
•1,176 
•1.170 
•1.171 
•1,171 

•i.tas 

•1.147 
•1.306 

•1,344 

•1.344 

•1.148 

'1.293 

•1522 

•1.313 

•1553 

•1.363 

•1515 
•1.344 
•1.351 

•1.325 

•1,341 

•1.143 
•1.257 

•1,180 
•1553 

•1540 
•1582 

•1544 

•1563 
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Proposed  Base  (100- Year)  Flood 
Elevations — Continued 


Source  ol  floodkig  and  location 


At  moutti _ 

About  1.97  miles  upsMam  of  conOuenca  of 

Mktt*  Branch  Tirtey  Creek 

Bail  Turiny  Craak: 

At  mouth - 

About  2.0  mites  upstream  ol  confluence  of  East 

Turkey  Creek  Tributary  f4o.  S — 

UiMIe  Brwnch  Ti0lny  Oeic 

At  moulh — ..........._.....».» — »..»».. 

At  county  boundary _ _ 

East  Titkay  Cnak  TribulaiyNo.  t: 

At  mouth — 

About  2.97  miles  upstream  of  coiilkierKa  Of 

East  Turkey  Creek  Tnbutary  No.  2....- 

east  TurtayCnak  TnbuU/yNo.  2: 

At  mouth 


••Deplh 
in  feel 
above 
grourNt 
*Eleva- 
tion  in 
loot 
(NGVD) 


Just  downstream  of  Txkey  Creek  Dam  Na  8 .. 


•1^57 

•1,337 

•1.257 

•1.3W 

•1,318 
•1.324 

•1,278 

•1,324 

•1,286 
•1^97 


avaaabto  for  Inspection  at  the  County 
Zorwg  Office.  County  Courthouse.  Abilene. 
Kansas. 
Send  comments  to  The  Honorable  MA.  Ander- 
son. Chairman.  Soard  of  County  Commission- 
ers. Dickmson  County.  County  Courthouse.  Ab>- 
lene.  Kansas  67410. 

Entarpriae  (city),  Dfekinaen  County 

Snnky  mil  River 

About  0.6  mle  downstream  of  State  Highway 
43  (Bridge  Street) - 

About  0.6  mile  upstream  of  State  Highway  43 

(BndgeSUael) - 

Maps  ava«abls  for  Inapactlon  at  the  City  Office. 

Enterprise.  Kansas. 
Send  comments  to  The  Honorabto  Glenn  Decker. 

Mayor.  Oty  of  Enterprise,  City  Otfce.  Box  245. 

Enterprise.  Kansas  67441. 


Harfngton  (cHy),  DIcUnaon  County 
Lime  Creek 

Just  upstream  of  oM  railroad  grade 

Aixxit  0.92  mke  upstream  ol  Trapp  Street _. 

Lime  Cteek  Tiitutary  No.  Z 

At  moulh 

Just  downstream  of  U.&  Highway  77 - 

Lame  Creek  Thbulary  No.  4: 

At  mouth 

About  400  feet  upstream  of  9th  and  Trapp 
Streets 


•1.130 
•1.133 


at  the  City  Hall. 
Hennglon.  Kansas. 
Send  comments  to  The  Honorable  Dave  OHen 
Berger.  Mayor.  City  of  Henngton.  City  Hall.  P.O. 
Box  31.  Henngton.  Kansas  67449. 


LOUIStANA 


•1.308 
•1,339 

•1.315 
•1,344 

•1.325 

•1,331 


IC 

AmUe  River 

At  conikjerice  o!  Coi»ell  Bay 

Approximate^    300    feet    southeast    of    State 
Route  16  over  Willis  Bayou 

ColyetBar 
Approximately  0.40  mile  downstream  of  State 

Route  16  &  42 

Approximately    ITS    feet    upstream    of    State 
Route  16  a  42 

Gays  Creek:  Entire  length  within  community 

Maya  ai>  stable  for  mapecHon  at  the  Port  Vin- 
cent Community  Center.  Port  Vincent.  Louisi- 
ana, and  tiw  Livingston  Pansh  Permit  Depart- 
ment Courthouse.  Livingston.  Lowsiana. 

Send  comments  to  The  Honorable  Peggy  Savoy, 
li4ayor  of  the  Village  of  Port  Vincent  Uvmgslon 
(>«ish.  19090  Lounnna  Highway  16.  Port  Vn- 
cenl.  Louisiana  70726. 

Sulphur  (cMy).  Caleaalau  Pariah 

Bayou  </'  Inde: 
Downstream  corporate  limits ~ 


•12 


•16 


•12 


•13 
•16 


Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


Source  of  fkXKling  and  k>caiK>n 


Arizona 


Approximately  600  feet  upstream  of 
.■?»eet - 

Approximately  1.840  feet  upstream  of  Lewis 

Street 

aibeit  Lateral: 

Confkjence  with  Bayou  d'  Inde — 

Upstream  side  of  Logan  Street 

Downstream  s<de  of  West  Lyons  Street ~. 

Upstream  corporate  limits 

Maple  Fork  Bayou: 

Downstream  corporate  limits -.- - 

Upstream  corporate  limits ■• 

Ock  Arkel  Bayou- 

Confluence  with  Gilbert  Lateral 

Upstream  corporate  limits — 

Sumpter  Bayou: 

ConfluerKe  with  Gilbert  Lateral - 

Upstream  corporate  limits 

Lateral  A  of  Maple  Fork  Bayou: 

Confhjerice  with  Maple  Fork  Bayou - 

Upstream  corporate  limits 

Lateral  B  ol  Maple  Fork  Bayou: 

Confluence  vnth  Maple  Fork  Bayou 

Approximately  2.675  feet  above  confluence  with 

Maple  Fork  Bayou - 

Bayou  d'  Inde  Lateral: 

Confluence  with  Bayou  d"  Inde - 

Upstream  corporate  limits 


#Depth 
in  feel 
above 
ground. 
*Eleva- 
tkxi  in 
feet 
(NGVD) 


Mapa  avaHabto  for  kiapacUon  at  the  City  Han. 

500  N.  Huntington.  Sulphur.  Louisiana. 
Send  comments  to  The  Honorable  Dennis  Sump- 
ter. Mayor  of  the  City  of  Sulphur.  Calcasieu 
Parish,    P.O.    Box    1309.    Sulphur.    Louisiana 
70664 


MAINE 


Madiaon  (town),  Somaraat  County 

Kermebec  River 

Downstream  corporate  limits 

Upstream  side  ol  Anson  Dam „...„. 

At  conlluence  ol  Pooler  Brook _ 


At  CM  Patterson  Bndge  site 

Upstream  corporate  limits 

West  BrarKh  Wesserunsett  Stream: 

Downstream  corporate  limits 

Upstream  side  ol  Lower  West  Branch  Wesser- 
unsett Dam 

At  confluence  with  Hayden  (Wesserunsett)  Dam. 
Jones  Brook: 

At  confkierKe  with  Kennetjec  River 

Upstream  side  of  U.S.  Route  201  A/State 
Routes 

Approximately   750  feet  upstream  of  Shusta 

Road ~ 

Maps  avaMabM  tor  Inapactlon  at  the  Select- 
men's Office  Vault.  Madison.  Maine 
Send  comments  to  The  Honorable  Norman  Dean. 

Ctiairman  of  the  Town  of  Madison  Board  of 

Selectmen,  Somerset  County.  PO.  Box   190. 

Madison.  Maine  04950. 

Skowheffan  (town),  Somaraat  County 

Kennebec  River 

Downstream  corporate  limits 

Confluence  of  Wesserunsett  Stream 

Confluence  of  Kenoet>ec  Hiver  and  Itorth  Chan- 
nel  

Confkjence  of  Whitten  Brook — 

Upstream  corporate  limits 

Wesserunsett  Stream: 

At  conlluerKe  with  Kennebec  River 

Approximately  159  feel  downstream  of  Notch 
Road 

Approximately    100    feet    upstream    of    Notch 

Road 

Currier  Brook: 

At  confluence  with  Kennebec  River 

Approximately  100  feet  upstream  of  U.S.  Route 
201 

Upstream  skJe  of  Hathaway  Street 

Upstream  skle  of  Fainriew  Avenue 


•14 

•15 

•11 
•12 
•13 
•18 

•9 
•10 

•12 

•14 

'•11 
•15 

•9 

•13 


•14 


•13 

•13 


•184 
•254 
•265 
•269 
•272 

•261 

•333 

•337 

•230 
•263 
•300 


•126 
•130 

•153 
•162 
•166 

•130 

•142 

•159 

•153 

•180 
•191 
•198 


Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


Source  of  fkwding  and  kxation 


Confluence  of  East  Branch.  Currier  Brook 

Upstream  side  of  Bigetow  HiK  Road  at  rnost 

downstream  crossing 

Approximately  50  feet  upstream  of  most  up- 
stream crossing  ol  Bigotow  Hill  Road 

miittan  Brook: 

At  confluence  with  Kennebec  River 

Approximately   160   feet   upstream  of   MkkJIe 

Stroot ■ • 

Approximately  115  feet  upstream  of  Whitten 

Road 

Approximately    180   feet   upstream   of   Spring 

Street 

Kennebec  River,  North  Channel: 

At  confluence  with  Kennebec  River 

At  divergence  from  Kennebec  River 

East  Branch.  Currier  Brook: 

Upstream  side  of  Back  Road 

Approximately  650  feet  downstream  of  Bloom- 

lieWRoad - 

Approximately  500  feel  upstream  of  BloomfieW 

Road 

Mapa  avallabla  for  Inapactlon  at  the  Planning 

Office,  Skowfiegan.  Maine. 
Send  comments  to  The  Honorable  Warren  Shay. 
Chairman  of  the  Board  of  Selectmen  lor  the 
Town  of  Skowhegan,  Somerset  County.  Munici- 
pal Building.  90  Water  Street  Skowhegan, 
Maine  04976. 


#Oepth 
in  feet 
above 
ground. 
*Eleva- 
tfonin 
feet 
(NGVD) 


MASSACHUSETTS 


Huntington  (town).  Hampahh*  County 

Westtiekt  River 

At  downstream  corporate  limits 

At  confkjence  of  Mxklle  Branch. - 

At  upstream  corporate  limits — • 

MkMe  Branch: 

At  confkjence  vrith  WestfieW  River.. 


Approximately  0.7  mile  upstream  of  Goss  Hill 

Road 

West  Branch  WestMd  River 

At  confluence  with  WestfieW  River 

At  upstream  corporate  limits — • 

Pond  Brook: 

At  confluence  with  WestfieW  River 

Approximately  .56  mile  downstream  of  Bean  Hill 

Road 

Approximately  1.650  feet  downstream  of  Bean 

Hill  Road 

Approximately  500  feet  downstream  of  Bean 

Hill  Road 

Approximately  625  feet  upstream  of  Bean  Hill 

Road 

Approximately  1.650  feet  upstream  of  Bean  Hill 

Road 

Approximately  .46  mile  upstream  of  Bean  Hill 

Road 

Approximately  1.575  feet  downstream  ol  Cullen 

Road 

At  upstream  side  of  Cullen  Road 

Approximately  1.02  miles  upstream  of  Searles 

South  Road 

Tributary  to  WestHekf  River 

At  confluence  with  WestfieW  River 

Approximately   1.40O  feet  upstream  of  State 

Route  112 

At  upstream  side  of  Basket  Road 

Mapa  avaNabte  for  mapacUon  at  the  Town 
Clerk's  Vault  Town  Hall.  Huntington.  Massachu- 
setts. 
Send  comments  to  The  Honorabto  Rolland  Ber- 
nier,  Chaimian  of  the  Town  of  Huntington  Board 
of  Selectmen,  Hampshire  County.  Town  Hall, 
Huntington.  Massachusetts  01050. 


MINNESOTA 


Mahnomen  (city),  Mahnomen  County 

WiM  Rice  River 
About  1.2  miles  downstream  ol  ttie  Soo  Line 
Railway 


•223 
•225 

•287 

•162 

•168 

•181 

•196 

•153 
•162 

•247 

•270 

•319 


•340 
•402 
•475 

•402 

•445 

•354 
•429 

•451 

•525 

•600 

•675 

•750 

•825 

•900 

•975 
•1,053 

•1,107 

•384 

•415 
•463 


•1.185 
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Proposed  Base  (ioo-Year)  Flood 
Elevations— Continued 


Source  of  fkxiding  and  tocabon 


About  0.9  mito  downstream  of  the  Soo  Una 
Railway 

Mapa  avallabla  for  Inapoctlon  at  the  City  Hall, 
Mahnomen,  Minnesota. 

Send  comments  to  The  Honorable  John  Mercy, 
Mayor.  City  of  Mahnomen,  City  Hall,  Mahno- 
men, Minnesota  56557. 


MISSISSIPPI 


Beaumont  (town),  Perry  County 

Carter  Creek- 

At  mouth 

At)Out  0.85  mile  upstream  ol  Railroad  Street 

Leal  River 

About  3,300  feet  downstream  of  State  Highway 


15.. 


About  2.400  feet  upstream  ol  State  Highway  15. 
Mapa  avallabla  lor  Inapactlon  at  the  City  Hall, 

Beaumont  Mississippi. 
Send  comments  to  The  Honorable  Alvin  SmaU. 

Mayor.   Town   ol   Beaumont   P.O.   Box   418, 

Beaumont  Mississippi  39423. 

Clarke  County  (unlncorporatad  areaa) 

Soimlovey  Creek: 
About  2,500  feet  dotvnstream  of  U.S.  Highway 


512... 


About  2.900  feet  upstream  of  U.S.  Highway  512. 
Chk^kasaway  River 

About  4.200  feet  downstream  of  DeSoto-Brewer 
Road 

At  confluence  of  Chunky  River 

Chunky  River 

At  mouth „ 


At  county  boundary ...,„ 

Mapa  avallabla  tor  Inapactlon  at  the  County 

Courthouse.  Quitman,  Mississippi. 
Send  comments  to  The  Honorable  Jerry  Risher. 
Acting  PreskJent  Board  of  Supervisors,  Clarke 
County,  P.O.  Drawer  M.  Quitman,  Mississippi 
39355. 


Copiah  County  (unlncorporatad 

Pearl  River 

About  1.1  miles  downstream  of  State  Higfiway 
28 

About  1.0  mile  upstream  of  Slate  Highway  28 

Mapa  avaHabto  for  kiapedion  at  the  County 

Courthouse.  Hazalhurst  Mississippi. 
Send  comments  to  The  Horx)rabte  Tony  L.  Smith. 

PresWent.  County  Board  of  Supervisors,  Copiah 

County.  P.O.  Box  551,  Hazelhurst,  Mississippi 

39083. 


George  County  (unincorporated  areaa) 

Pascagoula  River 
Atxxjt   3.7   miles   downstream  of  Abarxtoned 

Bridge 

Atxxit  500  feet  upstream  of  Abandoned  Bridge... 

Escatawpa  River 
About  0  94  mito  downstream  of  confkience  of 

Rocky  Creek 

About  0.82  mito  upstream  of  confluerKe  of 
Bnjstiy  Creek 

Mapa  avaHabto  lor  InapacUon  at  the  County 
Coutlfiouse,  Lucedale.  Mississippi. 

Send  comments  to  The  Honorable  Ralph  Fairtey. 
President,  County  Board  of  Supervisors.  George 
County,  County  Courthouse,  Lucedato,  Missis- 
sippi 39452. 


StonewaH  (town),  Ctarke  County 

ChKkasawhay  River: 

AtxMjt  1.200  feet  downstream  of  River  Road 

About  1.5  miles  upstream  of  River  Road 

Mapa  avaHabto  for  Inapactlon  at  the  City  HaH, 

Stonewall.  Mississippi. 


#Deplh 
in  feet 
above 
ground. 
*Etova- 
Honin 
faat 
(NGVD) 


•1.187 


•89 
•97 


•91 


•249 
•251 


•215 
•255 

•2SS 
*268 


•229 
•233 


•34 
•39 


•81 
•90 


•238 
•243 


Proposed  Base  (1  00- Year)  Flood 
Elevations— Continued 


Source  ol  ftooding  and  tocatnn 


Send  comments  to  The  Honorabto  Ardell  Coving- 
ton, Mayor.  Oty  of  Stonewall,  PO.  Box  835, 
Stonewall.  Mississippi  39363 


Wayne  County  (unlncorporatad 

Chickasawhay  River 

About  3.3  miles  downstream  of  Slate  Highway 
63 

Just  downstream  of  Spring  Street 

Mapa  avaltobto  for  kiapection  at  the  County 

Courthouse,  Waynesboro.  Mississippi. 
Send  commems  to  The  Honorabto  Artis  Qay. 

President  Board  of  Supervisors.  Wayne  County. 

County   Courthouse.   Waynestxyo.    Mississippi 

39367. 

tWayneaboro  (dty),  tWayne  County 

Chickasawhay  River 

About  1.9  mites  downstream  of  State  Highway 
63 

About  0.7  mito  upstream  of  U.S.  Highway  84 

Mapa  avaHabto  for  Inapactlon  at  the  City  Hall, 

Waynestxxo,  Mississippi. 
Send  comments  to  The  Honorabto  T.J.  Gordon, 

Mayor.   City   of   Waynesboro.    P.O.    Box   388. 

Waynestioro.  Mississippi  39367. 


MISSOURI 


Ava  (dty),  Douglaa  County 

Prairie  Creek: 

About  2.300  feet  downstream  of  SW  4lh 
Avenue 

Just  downstream  of  Stale  Highway  5 

Just  upstream  of  State  Highway  5 „... 

About  1,600  feet  upstream  of  NW  3rd  Avenue.... 
Prairie  Creek  Tributary  A: 

At  mouth 

Just  downstream  of  State  Higfiway  5 

Prame  Creek  Tributary: 

Atxmt  8(X)  feet  downstream  of  county  road 

Just  downstream  of  State  Highway  5 

Mapa  avaHabto  for  kiapaction  at  the  City  HaH, 

Ava,  Missouri. 

Send  comments  to  The  Honorabto  Buddy 
Nomian.  Mayor.  City  of  Ava,  City  Hall,  Box  206. 
Ava,  Missouri  65606. 


#  Depth 
in  feet 
above 
groutxl. 
^Etova- 
tkxi  in 
feet 
(NGVD) 


MIsalaaippI  County  (unlncorporatad 

Mississippi  River 
About  39.3  mites  downstream  ol  confluence  of 

Ohio  River  (at  county  boundary) 

About  27.2  miles  upstream  of  confluence  ol 

Otwo  River  (at  county  boundary) 

Birds  Point-New  Madnd  Fkxjdway: 
At  intersection  ol  County  Highway  521   and 

County  Highnray  524 

About   1.0  mite  east  of  intersection  of  U.S. 

Highway  60  and  County  Highway  301 

Big  Lake  Ditch:  Wittiin  community 

Shaltow  FkxxUng  (overflow  from  Birds  Point-New 
Madrid  Levee  Ditch): 
Intersection  of  County  Highway  525  arW  County 

Highway  716 

Intersection  of  Highway  K  and  County  Highway 

205 

Shaltow  Fkxxtng  (overflow  Irom  North  Cut  Ditch): 
About  1.5  miles  downstream  of  County  Line 

Road 

About  1.2  miles  upstream  of  Highway  O 

Shallow  Ftooding  (overftow  from  Ash  Skiugh 

Ditch): 

About  1.2  miles  downstream  of  Highway  CC 

About  800  feet  downstream  ol  Missouri  Pacific 

Railroad 

Shaltow  Ftooding  (overflow  liom  Main  Ditch  No. 
10): 

Just  downstream  of  State  Highway  80 

Just  downstream  of  County  Highway  412 


•151 
•175 


•155 
•172 


•1,172 
•1,197 
•1,214 
•1^31 

•1,217 
•1,222 

•1,172 
•1,222 


•314 
•338 

•309 

•322 
•318 

•301 
•317 


•305 

•318 


•302 
•312 


•301 
•310 


Proposed  Base  (IOO-Year)  Flood 
Elevations— Continued 


Source  of  flooding  and  tocalion 


Shallow  Ftooding  (overliow  Irom  Maple  Slough 

Ditch): 

Atxxjt  1.0  mite  downstream  of  County  Highway 
532 

Atxxjt  1.1  miles  upstream  of  U.S.  RouM  62 

Shaltow   Ftoodng    (overftow   horn    St.    James 

Ditch): 

Just  upstream  of  Courlti  Highway  716 

Atxxjt  1.1  mites  upstream  of  County  Highway 

406 

Shaltow  Ftooding  (overflow  Irom  WoU  Hole  Later- 
al No.  2): 

At  mouth 

Just  downstream  of  Interstate  57 

ShalkJw    Ftooding    (overflow    from    Stevenson 

Bayou): 

At  mouth 

Just  downstream  of  Interstate  57 

Mapa  avaHabto  (or  kiapaction  at  the  County 

Clerks  Office.  County  Courthouse.  Charieston. 

Missouri. 

Send  comments  to  The  Honorabto  Fred  DefteW, 
Presiding  Comrnssiorter,  Mississippi  County. 
County  Courthouse.  P.O.  Box  304.  Charleston, 
Missouri  63834. 


#0epth 
in  feet 
atxwe 
ground. 
^Etova- 


(NGVD) 


Bakar  (dty),  FaHon  County 

Sandstone  Creek: 
Approximately  470  feel  downstream  ol  Chicago. 

Milwauliee,  Saint  Paut  and  Pacific  Raikxiad 

Approximately  4,200  laal  upstream  from  Main 

Street 

Baker  Lake  Tnbutary: 

At  Sixth  Street  West - 

Approximately   50   feet   downstream   of   Lake 
Street .._ 


Maps  are  avaHabto  for  review  at  the  FaHon 
(iounty  Courthouse,  Office  of  Cle^  and  Record- 
er,   10   West   Fatten   Street   Baker.   Montana 

Send  comments  to  Mayor  J.D.  Kyto.  P.O.  Drawer 
C.  Baker.  Montana  59313. 


FaHon  County  (unlncorporatod  areaa) 

Sandstone  Creek 
Approximately     9,400     feet     downstream 

Sewage  Lagoon  Road „ 

At  County  Road  673 


Approximately  50  feet  upstream  of  County  Road 
639  (Oil  FteW  Road) 

Approximately  4,100  leal  upstream  of  a  aervice 

road 

Baker  Lake  Tributary: 

At  conlluence  with  SarWstorw  Creek 

Appioximately  1.230  feet  upstream  of  conflu- 
ence with  Sandstone  Creak 

Northern  Tnbutary: 

Approximately  920  feet  upstream  of  the  conflu- 
ence with  Sandstone  Creek 

Approximately  1.200  feet  upstream  of  County 

Road  493 

Northeastern  Tributary: 

Approximalely  1.000  feet  upstream  of  the  con- 
fluence with  Sandstone  Creek 

Approximately  1.575  feel  upstream  of  a  service 

road _ 

Unnamed  Tributary  to  fttortheaslem  Tributary: 

At  confluence  with  f4ortf)eastem  Tnbutary 

Approximately    120   feet   upstream  of  Ojunty 

Road  639  (OH  F«W  Road) „. 

Urmamed  Tributary  to  Sandstone  Oeair 

Approximately  100  feel  upstream  of  County 
Road  638 

Approximately  2,280  feet  upstream  of  County 
Road  638 


at  the  Fatten 
County  Courthouse.  Offne  oi  Clerk  and  Record- 
er,   10  West  FaHon  Street  Bakar,   Montana. 


•301 
•322 


•301 


•317 


•303 
•320 


•313 
•317 


•2.920 
'2,932 
*2,»1» 
•2.935 


•2J»1 

•2,924 

■2,940 
'2.990 
'2.918 
•2J19 

'2.926 
•2.942 

'2,928 
'2.972 
'2.940 
•2.944 

'2.947 
'2.949 
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PROPOSED  Base  (100-Year)  Flood 
Elevations— Continued 


Source  o<  doodrng  and  kxalion 


I  #Depm 
Mitoel 
above 

at 
I  lionin 
I     feel 

(NGVD) 


Send  LUiw nw  to  Mr.  Barry  Lang,  Chsirman, 
FMon  Cowity  Board  o<  Cominssioners.  P.O. 
Box  846. 8*ar.  MontaiM  SS313. 


Proposed  Base  (ioo-Year)  Flood 
Elevations— Continued 


I  (ctty>,  NamWon  County 

Lincoln  Cf9tic 

About  2.350  laat  downs»eam  ol  O  Street 

About  400  lael  upakaam  ol  Burlington  Northern 

railroad - 

Mapa  I  iTiT    for  mipactlon  at  the  City  Hal. 

Aurora.  Nebraika. 
Send  conwnenti  to  The  Honorable  Ray  GnKin. 

Mayor.    City  o(   Aurora.   City   Hall.    905    13th 

Street  Aurora.  Nebraska  68818 


NEW  MEXICO 


the 


AHae  (dly).  >•"<'"■"  County 

Animas  Rr/er 
t^pproimtMt   ISO   (eet   downstream   of 

duwialrearw  corporate  limits 

Appronmately  300  leel  upstream  of  U.S.  Route 

550 

Hampton  Airoyo: 
Approximately  750  feet  ups»eam  of  confluence 
with  Animas  Rwer 


•1.750 
•1.774 


IMaddoK  Avenue  extended.. 


Al  the  upstream  corporate  Smils 

Haps  I  ilatiti  lor  mapacUen  at  the  City  Hall. 
201  West  Chaco.  Aztac  New  Mexico. 

Send  commanls  to  The  Honorable  Ray  Richard- 
son. Mayor  of  the  City  ol  Aztec.  San  Juan 
County.  201  West  Chaco.  Aztec,  New  Mexico 
87410 

San  Juan  County  (unlnearporated  areas) 

Animas  Rntr 
A(ipiotiimaM>i  S.500  feet  upstream  of  Farming- 
ton  corporate  limits 

Confluence  ol  Reeine  Resanroir  Tributary 

Confluence  ol  Flora  Vista  Amxyo 

Appronmately  20  rnles  downstream  of  Aztec 
corporate  limits - 

At  City  ol  Aztec  downstream  corporate  limits 

Approidmately  500  feet  downstream  ol  conflu- 

erx:e  with  W*aini  Arroyo - 

San  Jiuan  Avar 

Approamalely  3J  mdes  downstream  of  conflu- 
ence with  Shianway  Arroyo 

At  confluence  with  Shumway  Arroyo 

At  confluence  wi«i  Stevens  Arroyo 

At  confluence  with  CooWge  Arroyo 

Appronmately  3,500  leet  upstream  of  conflu- 
ence wuh  Lxx*e  Arroyo - 

Approximalely  1.000  leal  upstream  of  conflu- 
tnx  with  Head  Canyon — 

At  confluence  with  Stewart  Canyon 

Apprcnmalaly  1  5  mies  upstrsara  of  confluence 
with  GaHegos  Canyon 

At  confluence  with  Horn  Canyon 

Approxvnalaly  14  miles  downsueam  ol  Slate 

Route  44 

Mapa  S'lillami   tar  Inapadlon  at  the  County 

Courthouse.  Aztec.  New  Mexico. 
Send  comments  to  The  Honorable  Robert  Karlin. 

San   Juan   County   Judge.    112    South   Mesa 

Verde.  Aztec.  New  Mexico  874ia 


NEWVOHK 


Camdan  (irMaga)^  OnaMa  County 

¥Vest  Branch  Fish  CreetL 
Approximately  820  leet  downstream  ol  corpo- 
rate limita - 

At  upstream  corporato  knits. 

Uad  Rivr 
At  the  confluence  with  the  West  Branch  Fish 

Creak - 

Al  upstream  corporate  irmts 


•5,570 


•5,597 


•5.611 
•5.644 
•5.688 


•5.415 
•5.446 
•5.485 

•5.531 
•5.570 

•5.583 


•5.007 
•5.037 
•5.096 

■5.149 

•5.191 

•5.266 
•5.303 

•5.330 
•5J63 

5.396 


•472 
•521 


•474 
•520 


Mapa  avaHabla  for  liiapactlon  at  the  Village 

Office,  Camden,  New  Yortt 
Send  comments  to  The  Honorable  J.  O'Rouke. 

Mayor    ol    the    Village    ol    Camden,    Oneida 

County.    Village    Olfica.    14    Church    Street. 

Camden,  New  York  13316. 

Chestnut  Ridge  fvlflagei,  Rockland  County 

Pascack  Brook: 

At  downstream  corporate  limits 

Downstream  side  of  dam 

Upstream  sxJe  of  dam__ 

Approximalely  80  fe««  upatraam  of  LHian  Drive.... 

At  upstream  corporate  Iknilt. 

Pine  Brook: 

At  downstream  corporate  limits 

Upstream  side  o(  Pine  Brook  Road 

Upstream  sKJe  ol  Lakeside  School  Entrance 

Drive  8  Dam 

At  upstream  corporate  limits. 

Hungry  Hollo*/  Brook: 

At  confluence  with  Pine  Brook _ 

Upstream  side  of   Isl  Hungry  Holkiw  Road 

CTOSSing 

Upstream  side  of  2nd  Hungry  Hollow  Road 

crossing - 

At  upstream  corporate  limits — — 

lor  Inspection  at  the  Village 
Clerks  Office.  Chestnut  Ridge.  New  Yorii. 
Send  comments  to  The  Honorable  Jerome  Kobre. 
Mayor  of  the  Village  of  Chestm*  Ridge,  Rock- 
land County,  13  Hubert  Humphrey  Drive,  Chest- 
nut Ridge.  New  York  10977. 

Union  Vale  (toam),  Dulchesa  County 

Clove  Brook: 

ContluarKe  with  Pray  Por<d 

Confluence  ol  Seeley  Creek 

CAnv  Mountain  Creek: 

Confluence  with  Jackson  Creek 

Approximately  80  feet  upstream  of  the  dowr»- 
strean  ciossing  of  West  Clove  Mountain 
Road 

Approximately  1 ,860  teel  i^slream  of  the  down- 
stream crossing  of  West  Ctove  Mountain 
Road — 

Upstream  aide  of  the  upstream  crossing  of 
Clove  Mountain  Road 

Approximately  3,060  feet  upstream  ol  the  up- 
stream crossing  of  West  Clove  Mountain 
Road 


Fi$l*ill  Creek: 
Approximately  3,020  feat  downstream  of  Lima 

Mill  Road — 

Upstream  sxle  of  McKinney  Pond  Dam 

Upstream  skle  of  Pray  Pond  Dam - 

Jackson  Creek: 
Approximately  3.280  feet  downstream  of  Slate 

Route  55 

Upstream  side  of  Wisseman  Road 

Upstream  side  ol  North  Partiman  Road 

Approximately  1,800  leet  downstream  of  dowrv 

stream  crossing  of  Wateroury  Hill  Road 

Approximately  20  leet  upstream  ol  upstream 

crossing  of  Waterbuiy  HHI  Road 

Senley  Creek: 

Confluence  with  Oove  Brook 

Approximately  440  feet  upstream  of  County 

Route  9 

Sprout  Creek: 
Approximately  2.000  feet  downstream  of  Var- 

bank  Village  Road 

Approximately  40  leel  upstream  of  Varbank 

Village  Ftoad 

At  County  Route  90 

Sweezy  Creek: 

Confluence  with  Ctove  Brook 

Approximately    35    feel    upstream    of    County 

Route  9 

Approximately  580  feet  upstream  ol  County 

Route  9 

Walstt  Creek: 


•243 
•267 
•278 
•318 
•329 

•305 
•344 

•428 
•468 

•360 

•407 

•461 
•477 


•497 
•545 

•500 


•541 

•610 
•670 

•712 


•424 
•466 
•497 


•421 
•467 
•514 

•580 

•640 

•545 

•610 

•433 

•soe 

•567 
•500 
•565 
•589 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  of  Wooding  and  tocation 


#  Depth 
in  leet 
above 
ground. 
'Eleva- 
tion in 
leet 
(NGVD) 


Confluence  vnth  Oove  Mountain  Creek 

Approximatety  2,800  feet  upstream  of  conflu- 
ence »»ith  Ctove  Mountain  Creek 

Approximately  1.300  feel  downstream  ol  Btoom- 

er  Road - 

Approximalely  380  leal  upstream  of  Bloomar 

Road 

milow  Brook: 

Confluence  with  Sprout  Creek 

Approximalely  1.600  feel  upstream  of  Tompkins 

Road - 

At  Waterbury  Hill  Road  crossing 

Approximately  450  feet  upstream  of  third  up- 
stream crossing  of  County  Route  9 

Mapa  eviHabla  tor  mapct^tton  at  the  Town  Hall. 

R.R.  2,  Lagrangevito.  New  Vorti. 
Send  comments  to  The  Honorable  Donald  Wisse- 
man, Supenrisor  of  Itie  Town  ol  Union  Vale, 
Dutchess  County.  R.H.  2.  Box  180,  Lagrange- 
ville.  New  Yorti  12540. 

Vamon  (town),  Onalda  County 

Sconondoa  Creek: 

At  downstream  corporate  hrmts 

Approximalely  900  feat  downalroam  of  Elm- 
wood  Place -. 

Downstream  side  ol  FiHey  Road 

Al  the  downstream  corporate  limits  of  the  Vil- 
lage of  Vernon _ - 

Downstream  skje  of  second  upstream  crossing 
ol  Slate  Route  31 „__„„___— 

Upstream  sxle  of  Norton  Road 

At  upstream  corporate  Hmifs. 

Mapa   available  lor  kiapeellen   at   the  Town 

Office.   North   Sconondoa   and   Front   Street, 

Vernon.  New  York. 
Send  comments  to  The  Honorable  E.  Belkngar, 

Supervisor  of  the  Town  of  Vernon.   Onekia 

County.  Town  Off«es.  P.O.  Box  263.  Vemon, 

New  York  13476. 


NORTH  CAROLINA 


Ashe  County  (unfneorporated  areas) 

North  Fork  New  River: 

About  900  feet  downstream  ol  SR  1549 

Just  downstream  ol  Wen  Dam 

Just  upstream  of  Weir  Dam 

Just  downstream  of  SR  1119 

Just  upstream  of  SR  1 1 19.. 


About  3,700  leet  upstream  of  SR  1118  {most 

upstream  crossing) 

Helton  Creek:  Within  unincorporated  areas 

Bulfaki  Creek: 

At  mouth 

Just  downstream  ol  SR  1506  (upstream  cross- 
ing)  

Little  Buffalo  Creek: 

About  2,800  feet  upstream  of  mouth 

About  1.2  miles  upstream  of  mouth 

Tliree  Top  Creek: 

At  mouth 

About  1.1  miles  upstream  of  mouth 

Hoskins  Fork: 

At  mouth 

About  2.0  miles  upstream  of  moutti 

Soutfi  Fork  New  River 

About  4,000  leet  downsueam  of  SR  1308 

Atioul  2.4  miles  upstream  ol  SR  1351 

Naked  Creek: 

At  mouth 

Just  downstream  ol  Old  Gambill  Convent  Road .. 

Just  upstream  of  Old  Gambill  Convent  Road 

About  1.700  leel  upstream  ol  State  Road  88 

(downstream  crossing) 

Little  Naked  Creek: 

At  mouth 

AtxMt  1.450  leet  upstream  ol  mouth 

Bower  Walter's  Creek: 

At  mouth 

Atxjul  2.000  leet  upstream  of  mouth 


•520 

•580 

•641 

•697 

•542 

•590 
•640 

•704 


•433 

•484 
•516 

•590 

•653 
•725 
•789 


•2.493 
•2,715 
•2,727 
•3,020 
•3.025 

•3.307 
•2.556 

•2,673 

•2,687 

•2.805 
•2,840 

•2,857 
•2.908 

•3.077 
•3,186 

•2,505 
•2.949 

•2.665 
•2.774 
•2,780 

•2.848 

•2.885 
•2,697 

•2.708 
•2.749 
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Proposed  Base  (IOO-Year)  Flood 
Elevations— Continued 


Source  of  flooding  and  kx^tnn 


Ezra  Fork  Creek: 

At  mouth 

About  2.000  leel  upstream  ol  mouth 

Beaver  Creek: 

Al  mouth 

Just  downstream  ol  Ashe  Lake  Road 

Just  upstream  ol  Ashe  Lake  Road 

Just  downstream  ol  Private  Road  (about  1.600 
leet  upstream  of  confhience  of  Tnbutary  A) 

Just  upstream  of  Private  Road  (about   1.600 
feet  upstream  of  confkjence  of  Tributary  A) 

Just  upstream  ol  SR  1144 

Tributary  A: 

At  mouth 

Just  downstream  of  U.S.  Route  221 

About  325  feet  upstream  of  U.S.  Route  221  '."Z 

Just  downstream  ol  SR  1136 

Just  upstream  ol  SR  1136 1." 

Just  downstream  ol  SR  1188 „ZZZ! 

Just  upstream  of  SR  1188 """'""' 

About  1.000  leet  upstream  of  SR  1 188..!"!!!!""!! 
Tributary  B: 

At  mouth 

About  1.400  leet  upstream  ol  mouth 

Cole  Brancfi: 

At  mouth 

Just  downstream  ol  SR  1151 

Just  upstream  of  SR  1151 

About  1.800  leet  upstream  ol  SR  1151 

Mapa  available  lor  Inapectlon  at  the  County 

Managers  Office,  Jeflerson,  North  Carolina. 
Send  comments  to  The  Honorable  Lany  South. 

County  Manager,  Ashe  County.  P  O.  Box  633[ 

Jefferson.  North  Carolina  28640 


Ca|ah  Mountain  (totvn).  CaMwaM  County 

LUtte  Gunpowder  Creek: 

At  Walt  Amey  Road 

About  700  feet  upstream  of  WaH  Amey  Road 

Mapa  available  for  Inapectlon  at  the  Town  Han, 
Cajah  Mountain.  North  Carolina. 

Send  comments  to  The  Honorable  Ray  Beame. 
Chairman.  Board  of  Aldermen,  Town  of  Caiah 
Mountain.  P  O.  Box  2586.  Lenoir.  Norlh  Caroli- 
na 28645 

Caldwell  County  (unlncorporatad  araaa) 

Blairs  Fork  Creek:  Within  Unincorporated  Areas 

ioinBf  Cree*; 

About  0.81  mile  downstream  of  SR  1142 

About  0.57  mile  upstream  ol  SR   1705  (up- 
stream crossing) 

Zacks  Fork  Creek: 

About  200  leet  upstream  of  Cottrell  Hill  Road 

About  1  34  miles  upstream  of  Cottrell  HNI  Road.. 
Abingdon  Creek: 

About  250  leel  upstream  of  Kincaid  Hill  Road 

About  800  leet  upstream  of  Kincaid  Hill  Road  . . 
Smoky  Creek: 

Al  county  boundary 

About  1,500  feet  upstream  of  SR  1134 

Yadkin  River 

About  1,900  leet  downstream  of  State  Road 
268  (downstream  crossing) 

About  1.0  mile  upstream  of  State  Road  268 

(upstream  crossing) 

Wilson  Creek: 

At  mouth 

About  1 .04  miles  upstream  of  SR  1337 

Jofins  River: 

About  0  60  imle  downstream  ol  SR  1328 

About  1.61  miles  upstream  of  SR  13S6  (most 

upstream  crossing) 

Little  Mulberry  Creek: 

At  mouth __ 

About  0.68  mile  downstream  ol  SR  1340 ~..... 

About  0.64  mile  downstream  of  Sfl  1340 

Just  downstream  ol  SR  1340 

Just  upstream  ol  Sfl  1340 

About  1.27  miles  upstream  ol  SR  1340 

Mulberry  Creek: 

Al  mouth 


#Depth 
in  feet 
above 
ground. 
*Eleva- 
tkxi  in 
leet 
(NGVD) 


•2.793 
•2.818 

•2.786 
•2.827 
•2,833 

•3.035 

•3.043 
•3.116 

•3,014 
•3.019 
•3.026 
•3.028 
•3,038 
•3,062 
•3,067 
•3,089 

•3.093 
•3.129 

•2.949 
•3,011 
•3,018 
•3,046 


•1.213 
•1.218 


•1,178 

•1.029 

•1.192 

•1.167 
•1,202 

•1,087 
•1,089 

•1.094 
•1.141 

•1,157 

•1.255 

•1.056 
•1.106 

•1,054 

•1.209 

•1.131 
•1,143 
•1,148 
•1.168 
•1.173 
•1.216 

•1,096 


Proposed  Base  (i  00- Year)  Flood 
Elevations— Continued 


Source  of  flooding  and  tocation 


Just  upstream  of  confluence  of  Little  Mulberry 
Creek 


Gunpowder  Creek: 

About  1.38  miles  downstream  of  SR  1809 

About  0.66  mile  upstream  ol  SR  1809 

Mapa  available  lor  Inapectlon  at  the  County 

Courthouse,  Lenoir,  North  Carolina 
Send  comments  to  The  Honorable  William  D. 
Forties,  County  Manager,  Cakhvell  County,  PO 
Box  1078,  Lenoir,  North  Carolina  28645 

Gamewell  (town),  CaWwaN  County 
Lower  Creek: 

About  2,900  feet  downstream  of  SR  1142 

About  1.4  miles  upstream  ol  SR  1143 

Abingdon  Creek: 

At  mouth 

About  750  feel  upstream  of  Morganton  Boule- 
vard   

Maps  available  lor  Inapectlon  at  the  Town  Hall. 
Gamewell,  North  Carolina. 

Send  comments  to  The  Honorable  William  W. 
Mikeal,  Mayor,  Town  ol  Gamewell,  Route  6, 
Box  241A.  Lenoir.  North  Carolina  28645 


Hudaon  (town).  CaMwafl  County 

Gunpowder  Creek: 

About  1.700  leet  downstream  of  Hickory  Boule- 
vard  

At  the  confluence  of  Little  Gunpowder  Creek 

Little  Gunpowder  Creek: 

Al  mouth 

Just  downstream  ol  Norwood  Street 

Mapa  avaHaMa  lor  kiapacUon  at  the  Town  Hall. 

Hudson,  North  Carolina. 

Send  ccmments  to  The  Honorable  Joseph  W. 
•card.  Mayor,  Town  ol  Hudson.  P.O.  Box  457, 
Hudson,  North  Carolina  28638. 

Jelleraon  (town),  Aahc  County 

Naked  Creek: 

About  2,150  feet  downstream  of  Tyson  Lane 

Just  upstream  of  US.  Route  221 

Mapa  avaHaMa  lor  Inapectlon  at  the  City  Hall. 
Jefferson,  ftorth  Carolina. 

Send  comments  to  The  Honorable  Michael  Dixon, 
City  Manager,  Town  of  Jefferson,  City  Hall.  P.O. 
Box  67,  Jefferson,  l*3rth  Carolina  28640 


Jonea  County  (unincorporated  araaa) 

Neuse  River:  Along  the  Trent  River  from  the 
confluence  of  the  Reedy  Branch  to  about  15 
miles  upstream  from  Mam  Street  m  Poltocksville. 

Southwest  Creek:  Within  county 

Mapa  available  lor  Inapectton  at  the  County 
Courthouse.  Trenton.  North  Carolina. 

Send  comments  to  The  Honorable  Larry  Mead- 
o»«.  County  Manager.  Jones  County,  Box  266. 
Trenton.  North  Carolina  28555. 


Lanoir  (dty),  CaMwaH  County 
Ultle  Gunpowder  Creek- 

At  mouth 

About  300  feet  upstream  ol  Watt  Amey  Road . . 
Gunpowder  Creek: 

At  the  confluence  of  Angley  Creek 

Just  downstream  of  Hickory  Boulevard 

Just  upstream  ol  Hickory  Boulevanl 

About  750  feel  upstream  of  Mi  Herman  Road.. 
Zacks  Fork  Creek: 

At  mouth 

Just  downstream  of  Powell  Road 

Just  upstream  ol  Powell  Road 

About  200  leet  upstream  ol  Cottrell  Hill  Road ... 
Zacks  Fork  Branch: 

Al  mouth 

Just  upstream  ol  Sherlee  Street 


KIDepth 
in  leel 
atiove 

ground. 

'Eleva- 

tkm  in 

feet 

(NGVD) 


•1.131 


•1.115 
•1.153 


•1,030 
•1.056 


•1,052 
•1,062 


•1,146 
•1.182 


•1.182 
•1.189 


•2.848 
•2,917 


•9 
•33 


•1,182 
•1,217 

•1.178 
•1.261 
•1,274 
•1.290 

•1.092 
•1.121 
•1.128 
•1,167 

•1,106 
•1,126 


Proposed  Base  (1  00- Year)  Flood 
Elevations— Continued 


Source  of  flooding  and  tocation 


Abingdon  Creek: 
Atioul  750  feet  upstream  of  Morganton  Boule- 
vard  

About  250  feet  upstream  of  Kincaid  Hill  Road 

Lower  Creek: 
About  2.600  feet  upstream  of  confluence  of 

Abingdon  Creek 

Just  downstream  ol  Complex  Street 

Just  upsueam  ol  Complex  Street 

About  700  feet  upstream  of  Cedar  Rock  Road 

(downstream  crossing) 

Greasy  Creek: 

At  mouth 

About  1,700  feet  upstream  of  Harper  Avenue 

(State  Road  18A) 

Spainliour  Creek 

At  mouth „ 

About  500  feet  upstre«n  of  Blowing  Ftodi  Bou- 
levard   

Blairs  Fork  Creek: 

At  mouth 

About  650  feet  upstream  of  Ce«u  Products 
Access  Road 


Maps  avaHaMa  lor  tnapaeOon  at  the  City  Han, 
Lenoir,  r>torth  Carolina. 

Send  comments  to  The  Honorable  Rot)en  A 
Gibbons.  Mayor.  City  of  Lenorr.  PC  Box  958. 
Lenoir,  North  Carolina  28645. 

McOoweH  County  (unlncorporatad  areas) 
North  Fork  Catawba  River: 

About  1  4  miles  above  mouth 

Just  downstream  ol  CSX  railroad  (downstream 

crossing) 

Just  upstream  of  CSX  raHroad  (downstream 

crossing)  

Just  upstream  of  SR.  1560 

About  1,100  feet  upstream  of  S.fl  1569 

About  2  21  mites  upstream  of  S.fl  1569 

Just  downstream  ol  US  Route  221 

Just  upstream  of  US  Route  221 

About   3.000  feet   upstream  of  CSX   railroad 

(upstream  crossing) 

About    1  40   miles  upstream  ol  CSX  railroad 

(upstream  crossing) 

Just  downstream  ol  SR.  1571 

Just  upstream  of  S.fl.  1571 

About  250  feet  upstream  of  SJ).  1571 

At  mouth 

About  2.100  feet  upstream  of  S.R.  1401 

Catawba  Rrver: 

About  250  leet  upstream  ol  SR  1501 

Just  downstream  ol  US  Route  221 _ 

Just  upstream  ol  US  Route  221 

Just  downstream  ol  Norfolk  Soutfiem  Railway 

Just  upstream  ol  Norfolk  Southern  Railway 

Just  downstream  ol  Interstate  40 

Just  upstream  of  Interstate  40 

Just  dovmstream  of  Sfl.  1234 

Just  upstream  of  Sfl   1234 

About  3.950  leet  upstream  of  S.R.  1273 

About  2.4  mites  upstream  of  S.R  1273 

Armstrong  Creek: 

At  mouth 

Just  upstream  of  farm  access  road 

About  0.76  miles  upstream  of  farm  road 


at  the  County 
Courthouse.  Marion.  North  Carolina 

Send  comments  to  The  Honoratile  Chuck  Aber- 
nathy.  County  Manager,  McOoweM  County.  P.O. 
Box  1450.  Manon,  ftorth  Carokna  28752. 

OW  Fort  (town),  McOowaH  County 

Catawba  Rmer 

At  confluence  ol  Mill  Creek „. 

Just  downstream  ol  S.fl.  1103 

MHI  Creek: 

At  mouth 

Just  downstream  ol  Mill  Oeek  Dam _ 

Just  upstream  ol  Mill  Creek  Dam _„., 

About  650  leet  downstream  of  S.fl.  1119 


#  Depth 
mfeel 
above 

ground 

^Eleva- 

lion  m 

leel 

(NGVOI 


•1.062 
•1.087 


•1.056 
•1,068 
•1,074 

•1.128 

•1.066 

•1,075 

•1.122 

■1.163 

•1.075 

•1.177 


•1.225 

•1.285 

•1«7 
•1,400 
•1.502 
•1,801 
•1,729 
•1.737 

•1.800 

•1398 
•1,968 
•1,974 
•1.979 

•1,416 
•1,«7 

•1^10 
•1.226 
•1.231 
•1.292 
•1.297 
•1,340 
•1.348 
•1.359 
•1.364 
•1.4S0 
•1.532 

•1.383 
•1,455 
•1,531 


•1,416 
•1,424 

*1,416 
•1,437 
*1,44S 
•1.455 
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Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


Souree  ol  lloodmg  and  kxation 

(KOepth 
mleet 

ground. 
'Eleva- 
Conin 
laM 
NOVO) 

Otd  Fort.  North  Carolina. 
Send  ccmmenis   to   The   Honorable   RoMrt  F 
Wilsoo.  Mayor.  Town  ol  OW  Foa  P.O.  Box  520. 
Otd  Fort.  North  Carolina  28762 

1 

SpfWT  Ptna  (town).  MNchaN  County 
North  Toefihm: 

About  1.7  fnles  dommstreain  ol  US  Route  19E... 

About  350  taet  upstream  ol  dam ~ 

Bearor  Cneett: 

At  mouth 

•2.492 
•2.553 

•2.521 

Ahniit   1.290  taet  ij|»tre«n  ol  Beaver  Creek 

Road  (upstream  bridge) 

GrassyCnetc 
At  mouth                                   -. 

•2.666 
'2.528 

About  1.275  leal  uoatream  of  confluence  nnilh 

•2,537 

Mapa  avaflaMa  tor  IntpMMon  at  the  Town  Hall. 

Spnjce  Pine.  North  Carolina. 
Send  commenta  to  The  Honorable  David  G.  Bie- 

vins.  Mayor.  Town  ol  Spruce  Pme.  Town  HaH.  I 
PO    Bon    189.    Spruce   Pme.   North  Carolina 
26777 

Vancattoro  (town),  Craven  County 
SmltCraek 

At  conduence  ol  Mauls  Swamp 

About  IS  nmas  upstream  ol  Streets  Feny  Road. 

Uauls  Swamp: 

At  conMuence  with  Switt  Creek ~ 

Just  downstrewn  ol  MM  Pond  Road 


PROPOSED  Base  (IOO-Year)  Flood 
Elevations— Contioued 


for  Impaction  at  the  Town  Hall. 
Vancebora  North  Carolina. 
Send  commenla   to  The  Honorat>ie  Junirae  L. 
Moms.  Mayer.  Town  ol  Vancaboro.  PO.  Box  I 
306.  Vwiceboro.  North  Carolina  26586. 


'13 
'15 


'13 
'16 


OHIO 


oarayviBa  fvanoa),  ncaaway  county 

Big  Dart))/ Creetc  \ 

About  to  mte  downstream  ol  State  Route  316... 
Just  downstream  o(  State  Route  316 - 


Mapa  BvtfaMe  lor  mapectlon  at  the  Village  Ha*. 

16671     Man    Straal-Oaitiyville.    Wilhamsport. 

Otw 
Send  comments  to  The  Horxxable  Beverly  Rotlv 

geb.  Mayor.  ViNage  ol  Dertjyville.  ViNage  Hall. 

16671  Mam  SIreet-Oartiyville.  Williamsport.  Ohio 

43164 


'729 
•731 


Greal  Miami 
About  750 

Road. 

About  400 


(vMago),  SlMfey  County 

downiaeom  ol  Pasco  Montra 
upstream  ol  Jobntlon-Slagle 


aiaflabla  tor  Inapoctlon  at  the  Mayor's 
OHice.  Munopal  BuMmg.  Port  Jefferson.  Ohio. 
Serx)  comments  to  The  Horxirable  Richard  Max- 
well. Mayor.  VWage  ol  Port  Jefferson.  Municipal 
Buikkng.  Box  159,  Port  Jalferson.  Ohw  45360. 


Zanaaviae  (dty).  Mualilngiiin  County 

Uuskingum  finrar 

At  downstream  corporate  limita- 

At  upstream  corporate  liinta. 

Lidurg  R»er 


At  conlkience  with  Muskingum  River.. 
At  upstream  corporate  l«nls 


•956 


•959 


•700 


•694 
•694 


Mapa  avall*la  for  mapecUon  at  the  Municipal  i 
Buktng,  401   Market  Street,  ZanesvHIe,  Ohio 

Send  comments  to  The  Honorable  Donakf  R 
Mason,  Mayor  ol  ttie  City  ol  Zanesville,  Muskirv 
gum  County.  401  Marttel  Street.  ZaneswHa. 
OliiO  43701 


Source  of  Hooding  and  location 


OREOON 


DoactHitee  County  (unincorporated  aroaa) 

Deschutes  River  at  Tumelo: 

300  leet  bekw  River  Mile  156 

At  Tumato  Deschutes  Highway  Bridge 

Deschutes  River  at  Swwwer 

At  Cardinal  Landing  Bndge 

1,200  leet  below  Harper  Bndge 

Uttle  Deschutes  River 

At  conlluence  with  Deschutes  River 

1,800  feet  above  South  Center  Drive  Bndge 

At  conlloence  ol  Paulina  Creek 

At  upstream  SKle  of  Steams  Bndge 

At  County  boundwy  between  Daachutei  and 

Klamath — 

Squaw  Creek: 

100  feet  above  County  boundary  between  Des- 
chutes and  Jelferaon 

At  River  Mile  1000 _ 

At  River  Mile  1400 

120  (eet  above  Camp  Po*  Bridgo 

At  Section  Ime  29/32  m  T  15S,  R  lOE 


fVDepth 
in  leal 
ibowo 
ground, 
'Eleva- 
tion in 
Met 
(NGVD) 


Mapa  va  avaHabte  lor  ravtaw  at  the  Deschutes 
County  Courthouse  Annax.  1164  N.W,  Bond. 
Bend,  Oregon 

Send  comments  to  The  Honorat>le  Lois  Bristow 
Prante,  Chairman,  DeecNAes  County  Court- 
house Annex,  1 164  Bond,  Bend,  Oregon  97701 


PHot  Roefc  (cHy).  UantMa  County 

Birch  Creek 

At  conlluence  ol  West  and  East  Fork  Birch 
Creek — 

At  downstream  corporate  limit  — 

West  Fork  Birch  Creek: 

At  upstream  corporate  limit 

Approximately  940  feet  upstream  ol  2nd  Street,. 

At  2nd  Street 

Just  upstream  of  Birch  Street 

At  confluence  with  East  Fork 

Sast  Fork  Birch  Creek 

At  upstream  limil  of  Hooding  attecting  ttie  city  ... 

Approximately  660  leet  upstream  ol  3rd  Street... 

At  SW  2nd  Street 

Just  upstream  ol  2nd  Street 

Ai  conlluence  with  West  Forti 


Mapa  are  avaHaMe  lor  review  at  the  Umatilla 
County  Courthouse,  216  SE  Fourth  Street.  Pen- 
dleton, Oregon. 

Send  comments  to  Mayor  John  Stanley,  P.O.  Box 
130,  PHot  Rock,  Oregon  97868. 


PENNSVI.VANM 


Barrett  (townaWp),  Monro*  County 

Brodhead  Creek: 

At  dowrtstream  corporate  kmls 

At  conlluence  ol  Spruce  Ca*)in  Run 

At  conlkience  ol  Goose  Pond  Run - 

Approximately  .3  mile  upstream  ol  State  Route 

390 

Goose  Pond  Run: 

At  confkjence  iwth  Brodhead  Creek 

Approximately  450  taet  upatraam  ol  WiNatd 

Road - - — 

Middle  Blanch  Tributary: 

At  conlkjence  with  Brodhead  Creek _ 

AtT-612 --. 

Mill  Creek 

Approximately  SSO  leet  downstream  ol  T-571 

Upstream  side  ol  State  Route  390 

At  Pleasant  Ridge  Road 

Downstream  side  ol  dam 

AtT-577 

Rattlesnake  Creek: 

At  conlkience  with  Mill  Creek 

Approximately  630  leet  downstream  ol  first 
downstream  croasmg  ol  Pleasant  Ridge  Road. 

At  second  dowristrsam  crossing  ol  Pleasant 
Ridge  Road - 


•3.137 
•3.167 

•4.153 
•4.156 

•4,159 
•4.166 
•4.182 
•4.201 

•4.258 


•2.587 
•2,677 
•2.853 
•2.992 
•3,506 


•1.624 
•1.619 

•1.661 
•1.650 
•1.638 
•1.632 
•1.624 

-1.662 
•1.647 
•1.639 
•1.632 
'1,624 


'843 
•907 
•973 

•1,018 

•973 

•1,001 

•1,018 
•1.031 

•1.094 
•1.164 
•1.227 
•1,276 
•1.340 

•1.179 

•1,250 

•1.289 


PROPOSED  Base  (ioo-Year)  Flood 
Elevations— Continued 


Source  ol  Hoodmg  and  ktcation 


HiOepth 
in  leet 
above 
ground. 
*Eleva- 
tion  in 
leet 
(NGVD) 


Approximately  .3  mile  upstream  ol  second 
downstream  crossing  ot  Pleasant  Ridge  Road.. 

Map*  avaHaMe  tor  Inapectlon  at  the  Barren 
Township  Municipal  Building,  Route  390,  Moun- 
tain Home,  Pennsylvania 

Send  comments  to  The  Honorable  James 
McGuire,  Chairman  ol  the  Township  of  Barrett 
Board  ol  Supervisors,  Monroe  County,  PO  Box 
214,  Route  390,  Mountain  Home,  Pennsylvania 
18342 

Bedford  (borough).  Badlord  County 

Raystown  Branch  Juniata  Fiiver: 

At  downstream  corporate  limits 

Approximately  340  leet  upstream  ol  upstream 

corporate  limits 

Texas  Run: 

Approximately  500  feet  downstream  of  Wast 
Pitt  Street 

At  upstream  corporate  limits. 

Mapa  available  for  Inapectlon  at  the  Borough 

Buikjing,  244  W.  Penn  Street  Bedlord,  Pennsyl- 
vania. 
Send  comments  to   The   Honorable   James   D. 

Edwards,  Mayor  ol  the  Borough  ol  Bedlord. 

Bedlord  Courrty,  244  W  Penn  Street.  Bedford. 

Pennsylvenia  15522 

Bethel  (tewnaMp).  Borka  County 

Little  Swartara  Creak: 
Approximately  1.100  leet  upstream  ol  corporate 

limits 

At  Township  Route  492 

Crosskm  Creek: 

At  conlluence  with  UtHe  Swatara  Creek 

Afjproximately  .4  mile  upstream  ol  LR  06003 

Unnamed  Tnbulaiy  01  to  Utile  Swatara  Creek: 
Approximately  20  leet  upstream  ol  State  Route 

645 

Approxlmate^  550  leet  upstream  of  LR  06003... 

Unnamed  Tnljutary  #2  to  LilUe  Swatara  Creek: 

Approximately  550  leet  downstream  ol  Stale 

Route  501 

Approximately  .5  mUe  upstream  ol  Stale  Route 

501 

urn  Creek: 
Approximately  360  leet  upstream  ol  confluence 

with  Little  Swatara  Creek 

Approximately  100  leel  downstream  ot  Inter- 
state Route  78 

Map*  avaHaMe  tor  Inapectlon  at  the  Township 

BuiWing,  Bethel,  Pennsylvania. 
Send  comments  to  The  HonaaMe  Owight  D. 
Miller,  Chairman  ol  tt<e  Township  ol  Bethel 
Board  of  Supervisors,  Berks  County,  R.O.  2, 
Box  2716,  Bethel,  Pennsylvania  19507 

CarrMI  Valley  (borough),  Adam*  County 

Toms  Creek: 

At  downstream  corporate  limits 

Approximately  350  feel  downstream  side  ol 
Lion  Trail 

At  the  downsueam  side  ol  Jacks  Mountain 
Road 

At  most  upstream  corporate  limits 

Fnends  Creek: 

At  tfie  confluence  with  Toms  Creek 

50  feet  upstream  of  the  upstream  corporate 

hmits - - 

Mapa  avaHaMe  tor  lnap«:tlon  at  the  Borough 

Bunding.    100   Fairfiekj   Road.   Carroll   Valley, 

Pennsylvania. 
Send  comments  to  The  Honorable  Virginia  Ci- 

liotta.  Manager  ol  the  Borough  of  Carroll  Valley, 

Adams  County.  PO    Box  C V..  Carroll  Valley, 

Pennsylvania  17320. 

Clay  (townsMp),  Huntingdon  County 

Three  Springs  Creek 


•1.333 


•1.059 

•1,064 


•1,063 
•1,071 


•454 
•510 


•454 
•459 


•459 
•466 


•481 
•490 

•496 
•523 


•517 


•587 
•636 


•452 
•496 
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PROPOSED  Base  (ioo-Yeab)  Flooo 
Elevations— Continued 


Source  ol  flooding  and  kxation 


At  downstream  abandoned  railroed  crossing 

Upstream  side  ol  State  Route  994 

Approximatoly  700  feet  upstream  ot  LR.  31010., 
Map*  avaHaMe  for  mapectlon  at  the  Clay  Town- 
ship Election  House,  Route  655,  Three  Springs. 
Pennsylvania. 

Send  comments  to  The  Honorable  Vivian  Miller, 
Chairperson  ol  ttie  Township  ol  Clay  Board  ol 
Supervisors,  Huntingdon  County.  RD  1,  Box 
785.  Mapleton  Depot.  Pennsylvania  17052. 

Delaware  Water  Gap  (borough),  Monro* 
County 

Cherry  Creek: 

At  confluence  with  Delaware  River. _ 

At  upstream  corporate  limits „ _, 

Delaware  River 

Approximately  550  leet  downstream  of  the 
downstream  corporate  limits 

At  the  upstream  corporate  limits 

Map*  avaHaMe  for  Inapectlon  at  the  Municipal 

Buikjing,  Main  &  Sheppard  Streets.  Delaware 

Water  Gap,  Pennsylvania. 

Send  comments  to  The  Honoratile  IXiane  Walck. 
Mayor  ol  th^  Borough  ot  Delaware  Water  Gap. 
Monroe  County,  Borough  Office,  Main  A  Shep- 
pard Streets,  Delaware  Water  Gap,  Pennsylva- 
nia 18327 


Glasgow  (borough),  Baavw  County 

Ohio  River: 

At  downstream  corporate  limits 

At  upstream  corporate  kmils 

Map*  avaHaM*  for  InapacUon  al  the  Residence 
ol  Ms.  Joyce  Camp,  Borough's  Secretary,  Mid- 
land, Pennsylvania. 

Send  comments  to  The  Honorable  Oanel  GaHa- 
gher.  Mayor  ol  the  Borough  ol  Glasgow,  Beaver 
County,  BD.  #1,  Midland.  Ponnsytwtiu  1S05S. 


Huntington  (townaMp),  Adama  County 

Bermudian  Creek: 
At  downstream  corporate  t 
At  T-619 


Upstream  side  of  LR.  01042 ._ 

Upstream  side  ol  U.S.  Business  Route  15 

At  T-810  extended 

Downstream  side  ol  LR.  01004 

Upstream  side  ol  L.R.  01011 

Map*  avaHaM*  lor  hispoctlon  at  the  Township 
Building,  Trolley  Road,  York  Springs.  PenncyWa- 
ma. 

Send  comments  to  The  HonoraUe  Chestar 
Chronister.  Chairman  of  the  Township  ol  Hun- 
tington Board  ol  Supemsors.  Adams  County. 
7840  Carlisle  Pike,  York  Spnngs.  Penrsylvaraa 
17372. 


Laekawaxan  (townaMp),  PHi*  County 
Lackawaxen  River 

At  confluence  with  Delaware  River 

At  approximately  2  miles  above  confluence  with 

Delaware  River 

At  Rowland  Road 

At  KimWes  Road _ 

At  upstream  corporate  limits _., 

Delaware  River 

At  downstream  corporate  limits 

Approximately  .5  mUe  upstream  Irom  confluence 

ol  Lackawaxen  River 

Confluence  ol  Tenmile  River 

Approximately  2.8  miles  upstream  from  conflu- 
ence ol  Tenmile  River _ _ 

Al  upstream  corporate  limits _ 

Map*  avaHaiil*  tor  ln*p*ctlon  at  the  Township 
BuiMlng,  Lackawaxen.  Pennaylvania. 


HI  Depth 
m  feet 
above 
ground. 
'Eleva- 
tion in 
leet 
(NGVD) 


•690 
•706 
•714 


•322 

•325 


•314 
•322 


•690 
•691 


•516 
•535 
•551 
•568 

•606 
•623 

•641 


•622 
•647 


•830 
•884 


•611 


•624 
•672 


•694 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  of  flooding  and  location 


Send  comments  to  The  Honorat)le  Ross  U  Ro- 
sencranoe,  Cfiairman  ol  the  Township  ol 
Lackawaxen  Board  ol  Supervisors,  Pike  County, 
P.O.   Box  243,   Greeley,   Pennsylvama   18425. 


Middle  SffllthfleM  (townsMp),  Monro*  County 

Bushkill  Creek: 

AIT-523 

At  Ctub  House  Drive _. 

Marslialls  Creek: 
Approximately  400  feet  downstream  ol  conflu- 
ence ol  Newlon  Run _ _ „ 

Approximately  0.4  mile  upstream  ol  conlluence 

ol  Newton  Run. 

Approximately  1.1  miles  upstream  ol  confluence 
ol  Newton  Run _ 

Pond  Creek: 

Al  downstream  corporate  limits 

Approximately  900  feet  upstream  ol  LR  45015... 

Shawnee  Creek: 

Approximately  0.4  mile  downstream  ol  T-517 

Approximately  0.4  mile  upstream  of  T-517 


Mapa  avaHaM*  tor  ln*p*c«len  at  the  Munopal 
BmUing,  Municipal  Dnv*.  East  Stroudeburg. 
Pennsylvania. 

Send  comments  to  The  Honorable  Thomas  F 
Bonser,  Chairman  of  the  Township  of  Middle 
Smithfield  Board  ot  Supervisors,  Monroe 
County.  R.O.  DH,  East  SiroiidBburg.  Pennsylva- 
nia 18301. 


Paradis*  (townaMp),  Monro*  County 

Devils  Hole  Creek: 

At  confluence  with  Paradise  Creek 

AIT-559 

Approximately  .4  mile  upstream  of  T-559 

Forest  HMIs  Run: 

At  confluence  with  Paradi»o  Creek „ 

Downstream  side  of  T-567 


Approximately  .6  mle  upstream  ol  T-567 

Upstream  side  ol  LR  45075 

Approximately  6  mile  upstream  of  LR  45075 

Downstream  side  ol  Golf  Cart  Road 

Approximately  400  feet  upstream  ol  LR  45100..,, 
Paradise  Creek: 

Approximately  415  leel  downstream  of  T-S72 

At  State  Route  191...- _..., 

Approximately    1.7   miles   upskaam   of   Stat* 

Route  191 , 

Approximately  4  mile  upstream  ol  LR  45027 

Approximately   .8   mile  upstream  ol   Paradise 

Drive „_ 


mOepth 
m  feet 
above 
ground. 
*Eleva- 
tion  m 
leet 
(NGVD) 


•433 

■477 


•520 

'590 

'620 

•476 
•496 

•467 
•471 


Downstream  side  ol  LR  45075 _ 

At  T-603  (most  downstream  crossing) 
Doinmstream   side  ol   T-603   (most 

crossing) _ _ 

At  T-559 

SwHIwater  Creek 

At  downstream  corporate  limHs 

At  upstream  corporate  limits _ 

Mapa  avaHaMe  for  Inspection  at  the  Paradise 
Township  BuiWing,  Cresco,  Pennsylvania. 

Send  comments  to  The  Honorable  John  H. 
Bowman.  Jr.,  Chairman  of  ttie  Township  of 
Paradise  Board  ol  Superaisors.  Monroe  County, 
P.O.  Box  114,  Swiltwater,  Pennsylvania  18370. 


Perm  (townsMp),  Borka  County 

Pkjm  Creek: 

Al  downstream  corporate  limit* 

Al  upetraam  corporate  limits 

Map*  avaHaM*  tor  in*p*ctlnn  at  the  Township 
Building,  North  GarfieW  R-»d,  BernvMe.  Penn- 
sylvania. 

Send  comments  to  The  Honoratile  Lynwood  P. 
Etchberger,  Chairman  of  the  Township  ol  Penn 
Board  ol  Supervisors.  Berks  County.  P  O.  Box 
130,  Bernvtile,  Pennsylvania  19506. 


•1.094 
•1.167 
•1^33 

•795 
•866 
•940 
•1.003 
•1.075 
•1,1*1 
•121* 

•636 
•710 

•780 
'850 

•025 

•962 

•1.008 

•1.075 
•1.151 

•968 


•311 
•356 


Proposed  Base  (1  00- year)  Flood 
Elevations— Continued 


Source  ol  flooding  and  localKin 


moeplh 


Porter  (township),  CHnton  County 

Fishing  Creek: 

At  downstream  coiporale  Imvts _ __ 

Upsneam  at  2nd  crossing  of  LR  18007 _ 

The  upsVaam  side  of  tf<e  downstream  crossirv 
ol  State  Route  64 _ 

Ttie  upstream  side  ol  LR  18041 

Approximately  SO  feet  downstream  ol  LR  18006. 
Fishing  Creek  Diversion  Channel 

At  confluerx»  with  Fishing  Creek 

Approximately    130   taet   upsMam   ol    Slat* 
Route  64 

At  divergence  from  Fishing  Creek _ 

Little  Fishing  Creek: 

At  confluence  with  Fishing  Creek 

At  corporate  iimils _ _ 

Maps  avaHaM*  tor  Inapectlon  at  ttie  Township 

Building.  R.O.  2.  Mill  Hall,  Pennsylvania. 
Send  comments  to  The  Honorable  Kenneth  Ye»- 

ick.  Secretary  ol  the  Township  ol  Porter,  Clinton 

County,  RD.  2,  Mill  Han.  Pennsylvania  17751 


Prlc*  (townthip),  Monro*  County 
Brodhead  Creek 

At  downstream  corporate  kmits 

Approximately  2  mles  upstream  fitim  down- 
stream corporate  limits _ 

At  Alpine  Mountain  Ski  Area  aooess  road 

Aptxoximately  1.4  mles  downstream  hom  Snow 
HHl  Road 

At  upstream  corporate  limits- 

Maps  avaHaM*  for  ln*p*cllon  at  Ih*  Mwaopil 

BuiWing,  Barrea  Road,  East  Stroudatawg.  Pmn- 

sylvania. 
Send  comments  to  The  Honorable  W*am  HaNar- 

man.  Chairman  ol  the  Township  of  Pnce  Bovd 

ol  Supennsors,  Monroe  County.  R.O   #4.  Easl 

Stroudsburg,  Pennsykrania  16301 

RodUand  (townaMp),  B*rfcs  County 

Sacony  Creek: 

At  downstream  corporate  Iimils 

Confluence  ol  Little  Sacony  Creek 

Approximately  65  leet  upstream  of  Smokalown 

Road 

Little  Sacony  Creek: 

At  conlkience  with  Sacony  Creek 

Approximately  60  leet  upstream  ol  Smoketown 

Road 

Bieber  Creak: 
Approximately  120  leet  downstream  ol  dowrt- 

stream  corporate  limits 

Approximately  62  mUe  upstream  a*  down*li»aw 

corporate  kmits 

Approximately  30  feet  downstream  of  Pncatown 

Road 

At  Stimmel  Road _ _ 

Approximately   330   leel   upstream   of   Lyona 

Road 


ground. 
*Eleva- 
non  n 
leet 
(NGVD) 


•713 
•792 

■aae 

•860 

•803 

'809 
'824 

•810 
'841 


'573 


'640 
'706 


•780 
•843 


Map*  avaHatato  tor  Inapa^lon  at  tha  Rocklaiid 
Township  BuHding.  Dyatier  Road,  ftockland. 
Pennsylvania. 

Send  comments  to  The  Honorable  Jan  Holfman. 
Chairman  of  ttie  Townsh*)  ot  Rockland  Board 
of  Supenisors.  Berks  County.  22  SheepDM 
Road,  Fleetwood,  Pennsylvania  19522. 

Salem  (townaMp).  Wayne  County 

liVesI  Branch  Wallenpaupack  Creek: 

Approximately  29  rmle  downstream  from  conflu- 
ence ol  Moss  HoUow  Creek 

At  upstream  side  ol  SR  3004 __ 

Approximataly  6  m4e  upstream  from  S.R.  3004 .. 

At  confluence  ol  Jones  Creek  _ _ 

Jbnas  Crsaili. 

At  confluence  with  West  Branch  Wallenpaupack 
Creek 

Approximately  15  mile  upstream  from  S.R.  348.. 
Anel  Creek: 


•470 
•552 

•582 

•552 

•583 

•406 

•482 

•653 
•681 

•781 


•1.290 
•1.295 
•1.299 
•1J31 


•1.331 
*  1,359 
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Proposed  Base  (i  00- year)  Flood 
Elevations— Continued 


Source  o<  Itooding  and  kx^lion 


#Oep<h 

liniaet 


(NGVD) 


Appronmately  10  mile  downstream  Irom  tst 
crossing  01  Five  Mile  Creek  Road _ 

At  LR.  951 - 

Moss  Holkm  Oaek: 

At  confluence  tuiOi  West  Brancn  Waienpaivack 
Creek 

Approximately  16  mies  upstream  from  conflu- 
ence with  Wesi  Branch 

WaHenpaupacfc  Creek 

Mv«  ev^fctle  for  Inspectlen  at  the  Township 

Buikling.  Salem.  Pennsylvania. 
Send  comments  to  The  Honorat)(e  Harry  Moore. 

Chairman  of  the  Townst«p  ot  Salem  Board  ot 

Supervisors.  Wayne  County.  R  D.  4,  Lake  Ariel. 

Pennsylvania  18436 

SMppenaburi  (townatiip),  Cumberland  County 

Mdae  Spring  dee* 

Approximately  2.200  feet  downstream  o(  Bard 
Hoad(T-306) 

At  Hot  Pomt  Avenue  {T-303) 

Appro«imate^  625  feet  downstream  of  State 

Route  696 

BunJRun. 

Approximately  1.625  feet  downstream  of  COM- 
HAIL 

Upstream  side  of  U.S.  Highway  11 

Approximately    400    feet    upstream   of    State 

Route  174 

Gum  Run 

AtCONRAIL 

At  LR  28018 - 

Maps  avalaMe  tor  iMpecflow  at  the  Shvpens- 

burg  Townsh*)  BuiWing.  Route  174,  Shippens- 

borg.  Pennsylvania. 
Send  comments  to  The  Honorable  Howard  W 

Lyons.  Chairman  of  the  Township  of  Shippens- 

burg  Board  of  Supervisors.  Cumberland  County. 

Shippensburg   Township  BuMing,   Route    174. 

P.O.    Ba«    219.    Shipfiensburg.    Pennsylvania 

17257 


Shehola  (townsMp),  Pike  Courtty 
Bamant  Creek 

At  confluerKe  with  Shohola  Creek 

At  Shohola  Falls  Road 

Grassy  Brook 

At  confluence  with  Shohola  Creek 

At  approximately  1.6  miles  upstream  from  State 

Route  434 

RKtIher  Creek 

At  confkjence  with  Delaware  Hwer _ 

At  approximately  .4  mile  upstream  from  CON- 
RAIL  crossing 

At  Panther  Brook  Road....- 

Shohola  Creek 
At  approximately  1.8  miles  above  confkience 

with  Delaware  River _ 

At  approximately  5  mile  above  Kneakng  Road  ... 
At   «>proximalely    1.5   miles   above   Kneeling 

Road 

At  approximately  3  miles  above  Kneakng  Road... 
At  approximately  280  feel  above  confluence  of 

Balliard  Creek 

Twm  Lakes  Creek: 

At  Twm  Lakes  Road 

At  wiproximately  .25  mile  above  Twm  Lakes 


•1.195 
•1.262 


•1^90 
•1.326 


At  access  road  croasing 

Walker  Lake  Creek 

At  Seneca  Road - - ^ 

At  approximately  .3  mle  above  Seneca  Road 

Ortaearp  fiiver 

Approximalely  1  02  miles  downstream  from  con- 
fluence of  Shohola  Creek 

At  upstream  corporate  limits 

Mapa  avaflahli  tor  Inapactlon  at  the  Township 

Bulking.  Shohola,  Pennsylvania. 


•608 
•628 


•661 


•621 
■651 


•667 


•670 
•676 


•921 
•948 

•909 

•965 

•595 

•658 


•687 
•728 

•787 
•852 

•923 

•1.277 

•1,300 
•1.342 

•1.173 
•1.214 


•578 
•611 


Proposed  Base  (ioo-Year)  Flood 
Elevations — Continued 


Source  of  flooding  and  kication 


Send  comments  to  The  Honorable  DonakJ  Kneal- 
ing.  Chairman  of  the  Township  of  Shohola 
Board  of  Supervisors.  Pike  County.  Shofiola, 
Pennsylvania  18458. 

Southampton  (townsMp),  Cumberland  County 

Middle  Spnng  Creek 

At  the  downstream  corporate  limits 

Upstream  side  of  T-312 

Approximately  1.750  feel  above  the  confluence 

ot  Burd  Run 

Burd  Run 

At  the  confluence  with  Middle  Spnr«g  Creek 

Approximately  0  5  mile  upstream  of  T-307 

Approximately  7  mile  downstream  of  Interstate 
81 

At  the  confluence  of  Long  Pine  Run 

Long  Pine  Run: 

Confluence  with  Burd  Run 

Upstream  side  ot  CONRAIL 

Downstream  side  of  Broad  Street 

Approximately  400  feet  upstream  of  LR.  21048.. 
Gum  Run: 

At  the  downstream  corporate  limits 

Approximately  0.5  mile  downstream  of  Inter- 
state 81 

Downstream  side  of  Interstate  81 

Maps  avattaMe  for  mspeetton  at  the  Southamp- 
ton Township  Building,  imersection  ol  Airport 
and  Hershey  Road.  Soutf»mpton,  Pennsylvania 

Send  comments  to  The  Honorable  Kenneth  Go- 
shom.  Chairman  of  the  Township  ol  Southamp- 
ton Board  ol  Supervisors.  Cumberland  County. 
fl.O.  6.  Box  64.  Shippensburg.  Pennsylvania 
17257 


#Oepth 
in  feet 
atxhre 
ground. 
'Eleva- 
tion in 
feet 
(NGVD) 


South  Newton  (townahip),  Cumberland  County 

YelkM  Breeches  Creek: 

Approximately   570   feet  downstream   of   LR 
21089 

Approximately  1.700  feet  downstream  of  State 
Route  174 

Approximately  280  feet  upstream  of  CONRAIL... 
Maps  available  for  kiapection  at  the  Township 

Buikjing.  High  Mountain  Road.  South  Newton, 

Pennsylvania 
Send  comments  to  The  Honorable  John  K  Lauts- 

baugh.  Jr ,  Chairman  of  ttie  Township  of  South 

Newton    Board    of    Supervisors.    Cumberland 

County.  Box  22,  Walnut  Bottom.  Pennsylvania 

17266 


Tobyhanna  (townatiip).  Monroe  County 

Tobyhanna  Creek: 

At  State  Route  940 

Approximately  .9  mile  upstream  of  State  Route 

940 

Upstream  side  of  Stale  Route  115 

Approximately    2.3    miles    upstream    of    State 

Route  940 

Approximately   7  mile  downstream  of  ttte  con- 
fluence with  Deep  Run 

Downstream  side  of  confluence  of  Deep  Run 

Upstream  side  ot  dam 

Upper  Tunkhannock  Creek: 

Approximately  .2  mile  downstream  of  T-641 

Upstream  side  of  T-625 

At  State  Route  423 

Upstream  side  of  Miller  Drive 

Approximately   .4   mile  downstream  of  Camp 

Minsi  Road 

Approximately  325  leet  upstream  of  Camp  Minsi 

Road 

Lehigh  Rn/er 
Approximately   .5   mHe   downstream  of   State 

Route  115 

Approximately    1.5   miles   upstream   of   State 

Route  115 

Approximately   3.3   miles   upstream   of   State 
Route  115 


•547 
•576 

•608 

•605 
•621 

•667 
•697 

•697 
•718 
•788 


•676 


•691 
•711 


•713 


•726 
•748 


•1.527 

•1.555 
•1.567 

•1.580 

•1.593 
•1.603 
•1.640 

•1,673 
•1.695 
•1,731 
•1,760 

•»,790 

•1.809 


•1.453 
•1.490 
•1.507 


Proposed  Base  (IOO-Year)  Flood 
Elevations— Continued 


Source  ol  flooding  and  tocation 


Map*  available  for  inapactkm  at  the  Tobyhanna 
Township  Building.  Pocono  Pines.  Pennsylvania. 

Send  comments  to  The  Honorable  Tnjdi  Den- 
linger.  Chairwoman  of  Itie  Township  ol  Toby- 
hanna Board  of  Supervisors,  Monroe  County. 
PC  Box  880.  Pocono  Pines,  Pennsylvania 
16350. 

Tulpohocksn  (townsMp).  Berks  County 

Uttle  Swatara  Creek: 

At  downstream  corporate  limits 

At  Township  Route  492 

Maps  available  for  Inapectlon  at  at  the  Home  of 

Jacob   Tryon,    Township   Secretary/Treasurer. 

Godfrey  Street,  Rehrerstwrg.  Pennsylvania 
Send  comments  to  The  Honoratile  Jaoob  Tryon. 

Secretary/Treasurer  of  the  Township  ol  Tulpe- 

hocken,  Berks  County.  Godfrey  Street.  Rehrers- 

burg.  Pennsylvania  19550 


#  Depth 
in  feet 
above 
ground. 
'Eleva- 
ton  in 
feet 
(NGVD) 


Tunkhannock  (townsMp),  Wyoming  County 

Susquehanna  River: 

Approximately  1,800  feel  upstream  of  down- 
stream corporate  limits 

Approximately  .5  mile  downstream  of  State 
Routes  29  and  309 

At  upstream  corporate  limits 

Tunkhannock  Creek: 

Approximately  50  leet  downstream  of  most 
downstream  crossing  ol  US  Route  6 

Approximately  2,000  leet  downstream  of  conflu- 
ence of  Billings  Mill  Brook 

Upstream  face  of  most  upstream  crossing  of 
State  Route  6 

Approximalely  2.0  miles  upstream  of  the  most 

upstream  crossing  of  State  Route  6 

Sioafe  Brook: 

At  corporate  limits 

Approximately  780  feet  upstream  of  corporate 
Umits 


Maps  available  for  inapectlon  at  the  Township 
Building.  Tunkhannock.  Pennsylvania. 

Send  comments  to  The  Honorable  James  Sands. 
Chairman  ol  the  Township  ol  Tunkhannock 
Board  ol  Supervisors,  Wyoming  County,  H  D.  6. 
Tunkhannock.  Pennsylvania  18657 


West  Carroll  (townsMp),  Cambria  County 

West  Branch  Susquehanna  River 

Approximately    125   feet   downstream   of   the 
downstream  corporate  limits 

Downstream  side  of  T-602 

Upstream  side  ol  T-614 

At  upstream  skle  of  first  upstream  crossing  of 
LR  11045 

Approximately  600  feet  upstream  of  the  conlKi- 

ence  of  Bakerton  Reservoir  Tributary 

Mapa  available  for  inapectlon  at  the  Township 

BuiWing.  Ehnora,  Pennsylvania. 
Send  comments  to  The  Honorable  Larry  Knee, 

Chairman   of   ttie   Township   of   West   CanoM 

Board   of  Supervisors.   Cambna  County.   P.O. 

Box  234.  Elmora,  Pennsylvania  15737. 


TENNESSEE 


Nondsrson  County  (unincorporated  areas) 
Beech  River: 

At>out  2,500  feet  downstream  of  confluence  of 
Owl  Creek 

At  confluence  of  Brazil  Branch 

0¥fl  Creek: 

At  mouth 

Just  downstream  of  Pope  Drive 

Town  Branch: 

At  mouth 

Aliout    1.750   feet   upstream   of   downstream 

abandoned  railroad  grade 

Tributary  A: 

At  mouth 


•454 
•510 


•596 


•609 
•615 


•610 
•618 
•629 
•641 
•649 
•665 


•1.538 
•1.593 
•1.665 

•1.706 

•1.748 


•409 
•436 

•411 
•451 

•415 

•424 

•433 
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PROPOSED  BASE  (100- YEAR)  FlOOO 

Elevations— Continued 


Source  ol  flooding  and  location 


About  700  feet  upstream  ol  unnamed  road . 
Onemile  Branett  ■ 

At  mouth 

Just  downstream  of  State  Highway  22 

Brazil  Branch: 

At  mouth 

Just  downstream  of  county  road 
WoU  Creek 

About  500  feet  upstream  ol  mouth 

Just  downstream  of  Life  Road 


#Dep«h 
in  feet 
above 

ground 

*Eleva- 

Ikxi  m 

feet 

(NGVD) 


Maps  available  for  Inspection  at  the  County 
Executives  Otfice,  County  Courthouse.  Lexing- 
ton. Tennessee. 

Send  comments  to  The  Honorable  Harold 
Hopper,  County  Executive,  Henderson  County, 
County  Courthouse,  Lexington.  Tennessee 
38351 


Lexington  (city),  Henderson  County 

Beixh  Rnior: 

Just  upstream  of  confluence  of  Owl  Creek 

About  650  feel  upstream  ol  Stale  Higtiway  20 
Owl  Creek: 

Just  upstream  ol  mouth 

Just  downstream  ol  Pope  Drive 

Town  Branch: 

Just  upstream  of  mouth 

About  1.700  feet  upstream  of  Slate  Highway  20. 

About    1,200    feel    downstream    ol    Madison 
Avenue _ „ 

Just  downstream  of  Madison  Avenue  _ 

WoU  Oeek: 

At  mouth 

Just  downstream  of  Lite  Road _ _. 

Tributary  A: 

About  700  leet  upstream  ol  unnamed  road 

Just  downstream  ol  State  Highway  22 

Onemile  Branch: 

Just  upstream  ol  mouth 

Just  downstream  ol  abandoned  railroad 

Brazil  Branch: 

At  mouth _ _ 

About  700  feet  upstream  of  State  Highway  20 

Maps  available  for  inspection  at  the  Mayor's 

Office,  Oty  Hall,  Lexington,  Tennessee. 
Send  comments  to  The  Honorable  Jeffrey  Davies. 

Mayor,  City  ol  Lexington.  P.O.  Box  87,  Lexing^ 

Ion,  Tennessee  38351. 


•436 


•435 
•474 


•436 

•451 


•430 
•431 


VIRGINIA 


Front  Royal  (town),  Warren  County 

South  Fork  Shenartdoah  River 
Downstream  corporate  limits 


•411 
•437 


•411 
•451 


•415 


•451 

■454 


•430 
■431 


•436 
■445 


•435 
•491 


•436 


■499 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  of  flooding  and  location 


Approximately  130  feel  upstream  of  upstream 

corporate  limits 

North  Fork  Shenandoah  River: 

At  downstream  corporate  fimjts „„. 

At  upstream  corporate  limits....„ 

Happy  Creek: 

At  downstream  corporate  limits 

At  Eighth  Street 

Approximately  50  leet  upstream  ol  Prospect 
Street 

Approximalely  25  leet  upstream  of  Cnser  Road .. 

Approximately  140  feet  upstream  of  upstream 

corporate  limits 

Leach  Run: 

At  confkjence  with  Happy  Creek 

At  State  Route  647 

Approximately  5.000  leet  toslream  ol  conflu- 
ence of  Tributary  to  Leach  Run _ 

At  upstream  corporate  limits. _ 

Tributary  to  Leach  Run: 

Downstream  corporate  limits 

At  confluence  of  Upper  Leach  Run  Tnbutary 

Maps  avaflaMe  lor  Inspection  at  the  Town  Hall. 

16  North  Royal  Avenue,  Front  Royal.  Virginia. 
Send  comments  to  The  Honorable  Brackenridge 

H  Bemley.  Front  Royal  Town  Manager.  Warren 

County.  16  North  Royal  Avenue.  Front  Royal, 

Virginia  22630. 


#0epth 
in  leet 
above 
ground. 
'Eleva- 
tion m 
feet 
(NGVD) 


WASHINGTON 

RttzvNI*  (dty),  Adams  County 
Paha  Creek: 

Approximalely  730  feet  downstream  from  center 
of  Whittlesey  Street  Bndge 

Just  upstream  ol  Division  Bridge _ 

Approximalely  590  leet  upstream  from  center  ol 
Harnson  Street  Bndge 

Approximately  1,930  leet  upstream  from  center 
of  Hanison  Street  Bridge  (at  Northeast  corpo- 
rate limits) 

Maps  are  availabia  for  ravlow  at  City  Hatt.  209 
N.  Adams.  Ritzville,  Washington. 

Send  comments  to  Mayor  Kirk  0.  Danekas.  City 
Hall.  209  N.  Adams,  Ritiville.  Washington 
99169. 


■507 


•499 
•499 


■499 
■512 


•574 
■622 


■687 


■499 
•538 


■616 
■720 


•540 
■595 


WISCONSIN 


Aimena  (village),  Barron  County 

Lightning  Creek: 

Just  upstream  ol  County  Highway  P 

Just  downstream  of  Alma  Street 


■1.787 
•1.796 


■1,800 


•1.804 


•1.162 
•1.171 


Proposed  Base  (1  00- Year)  Flood 
Elevations— Continued 


Source  of  flooding  and  locatkxi 


Maps  avaHsMc  for  Inspection  at  the  ViHage  HaH. 
Alme«».  Wisconsin 

Send  comments  to  The  Honorable  Ronak)  Die- 
Inch.  Village  President.  Village  ol  Aimena,  Vil- 
lege  HaU,  Aimena.  Wisconsin  54805 

CoHax  (vMlage),  Dunn  County 

Red  Cedar  River: 

About  0  5  mile  downstream  of  Wheeler  Univer- 
sity Street 

About  1,500  feet  upstream  of  Wheeler  Universi- 
ty Street _ 

Eighteen  Mle  Creek: 

Just  downstream  of  Colfax  Dam 

Just  upstream  ol  Colfax  Dam. 

About  1,900  leel  upstream  ol  Fool  Bndge 

Maps  available  for  kiapection  at  the  Village 

ClerKs  Oltice,  Village  Hall.  613  Mam  Street, 

Colfax,  Wisconsin. 

Send  comments  to  The  Honorable  Julian  Logslett, 
Village  President,  Village  ol  Collax,  Route  l] 
Box  345.  Coltax,  Wisconsei  54730. 

Hawkins  (viHagc).  Rusk  County 

Main  Creek: 
About  2,450  feet  downstream  of  the  Soo  Una 

Railroad 

Just  upstream  of  Ellingson  Avenue  

Maps  available  lor  mapection  at  the  Village  Hafl. 
Hawkins.  Wisconsin. 

Send  comments  to  The  Honorable  Glenn  Strand, 
Village  President.  Village  ol  Hawkins.  Vrilage 
Hall.  Box  188,  Hawkins,  Wisconsin  54530. 

Oxford  (vflMBS).  Marquette  County 

Neenah  Creek: 

About  2,500  feet  downstream  ol  Ctiauncey 
Street 

Just  downstream  of  Oxford  Diun 

Neer^ah  Lake  Along  shoreline 

Maps  available  for  Inspection  al  the  Village  HaH, 
Oxford,  Wisconsin 

Send  comments  lo  The  Honoratile  Ctvistian  F 
Meyer.  Village  President  Village  of  Oxford.  Vil- 
lage Hall.  Box  53,  OxfoRl.  Wisconsin  53952. 


iTDeplh 
m  feel 
above 
ground 
'Eleva- 
tion n 
leet 
(NGVD) 


■918 

■921 

•920 
•927 
•930 


•1.347 
■1,356 


•838 
•839 
•853 


The  proposed  modified  base  (100- 
year)  flood  elevations  for  selected 
locations  are: 


Proposed  Mooireo  Base  (IOO-year)  Flood  Elevations 


State 


CaNfomia  . 


City /town/county 


Merced    County    (Unicorporated 
Areas) 


Source  of  flooding 


Fahrens  Creek.. 


Canal  Oeek  (with  Levee).. 


Canal  Creek  (without  Levee).. 


Localkjn 


«  Depth  m  leet  above 

ground  ■Elevation  m  leet 

(NGVD) 


Approximately  4.720  feel  downstream  of  confluence 

with  Cononwood  Creek. 
Approximately  6.000  feet  upstream  of  confluence  with 

Cottonwood  Creek 
Approximately  50  leet  downstream  of  Beilvue  Avenue... 

Approximately  100  leet  downstream  of  G  Street _.... 

Approximalely  1,000  leet  west  of  Intersectxxi  of  Car- 

della  Road  and  G  Street. 
Approximately  290  feet  upstream  of  confluence  with 

Black  Rascal  Creek 
Approximalely  800  leet  downstream  of  Avenue  0ne_.... 
Approximalely  200  leet  downstream  ol  Avenue  Two..... 
Approximaiely  2,500  leet  upstream  ol  Santa  Fe  Drive... 
Approximalely  190  leet  upstream  ol  Landram  Avenue... 

Approximately  1 ,560  leet  upstream  ol  Elliol  Avenue 

Approximately  1,120  leel  upstream  of  Slate  Highway 

99  northbound. 


Existing 


Modified 


None 

None 

None 
None 
None 

None 


None 
None 


None 
None 


■167 

•173 

•176 
■185 

f1 

■146 

■159 
■165 
•173 
■148 
■151 
■155 
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Proposed  Modified  Base  (100- year)  Flood  Elevations— Continued 


S«M* 


Oty/to«yn/county 


Source  of  flooding 


Canal  Creek 


?f^ 


Btack  Rascal  Creek  Reach  1  (witt> 
Levee). 


Black  Rascal  Creek  Reach  1  (with- 
out Levee). 


Black  Rascal  Creek  Reach  2 .. 


Location 


Black  Rascal  Creek  Reach  3 

Tnndade  Drain 

Bear  Creek 


Miles  Creek  (with  Levee) 

Miles  Creek  (without  Levee)  . 

Livingston  C^nal 


Approximately  190  feel  downstream  of  Avenue  One 

Approximately  3.5(X)  feet  South  of  Avenue  One  and 

approximately  1.500  feel  west  of  Gurr  Road. 
Approximately  1,000  feet  east  ol  the  intersection  of 

Fox  Road  and  Cardella  Road 
Approximately  3.000  feet  west  of  the  Inlerseetiqivj^ 

Gurr  Road  and  Avenue  T»»o.  ' 

Approximately  75  feet  upstream  of  State  Highway  140. 


App.'0ximately  3,880  feel  upstream  of  State  Highway 

140. 
Approximately  210  feet  downstream  of  confluence  with 

Canal  Creek 
Approximately  120  feet  upstream  of  State  Highway 

140 
Approximately  720  feet  downstream  of  confluence  with 

Canal  Oeek 
Approximately  270  feel  upstream  of  confluence  with 

Bear  Creek. 
Approximately  »,220  feet  upstream  of  confluence  with 

Bear  Creek 
Approximately  1.100  feet  upstream  ol  Santa  Fe  Drive... 

Al  ttie  intersectkjn  of  Lotx)  Road  and  Frankhn  Road 

Approximately  400  feel  upstream  of  State  Highway 

140. 
Approximately  940  feet  downstream  ol  confluence  with 

Black  Rascal  Creek,  Reach  2. 
Approximately  300  feet  downstream  from  Slate  High- 
way 99. 

Approximately  2,000  feet  west  of  Crocker  Dam 

At  the  intersection  of  McKee  Road  and  Stretch  Road... 
Approximately  900  feet  upstream  of  Santa  Fe  Avenue.. 

At  Childs  Avenue 

Approximately  1,750  feet  upstream  of  CliiWs  Avenue... 
Approximately  900  feet  upstream  ol  Santa  Fe  Avenue.. 

Approximately  750  feet  upstream  of  Chikte  Avenue 

Approximately  1,750  feel  upstream  of  ChiWs  Avenue.... 
Approximately  4,000  feet  east  of  Whealar  Road  and 

approximately  500  feel  north  of  Stale  Highway  140. 
Al  the  intersection  Stafford  Avenue  and  Sutter  Street... 
Between  Avenue  Two  and  Livingston  Canal 


s  Depth  in  feet  above 

ground  "Elevation  in  feet 

(NGVD) 


Existing 


Maps  are  available  for  review  at  the  Merced  County  Planning  Department,  2222  M  Street,  Merced,  California. 

Send  comments  to  the  Honorable  Alljen  Bardini.  Chairman,  Merced  County  Board  of  Supervisors.  2222  M  Street,  Merced,  California  95430. 


CaMomii.. 


Htj 


City  of  rational  On^  San  Oiego 
County 


Sweetwater  River.. 


La  Paleta  Creek 

San  Diego  Bay 

Maps  are  available  tor  review  at  City  Hall.  1 243  (Mtional  City  Boulevard.  National  Oty,  CaMomia. 

Send  comments  to  Mayor  George  Waters.  City  HaM.  1243  National  City  Boulveard,  National  City,  Califomia  92053. 


1,500  downstream  of  intersection  of   Plaza   Bonita 

Road. 
Al  intersection  of  Plaza  Bonita  Road  with  Bonita  Road . 

At  Highland  Avenue 

At  mouth  of  Sweetwater  River 


Fkxida... 


Daytona   Beach 
County 


(City).   Volusia 


Tomoka  River.. 


B-19  Canal 

TntHitary  No  4.. 
Tributary  No  6.. 
Tributary  No  7.. 


U.S.  Route  92  Canal... 
Eleventh  Street  Canal.. 


Eleventh    Street    Canal    Tributary 

No  1. 
Eleventh    Street   Canal    Tributary 

fto  3. 
Thayer  Channel 


Canal  Between.. 


Wally  Hoffmeyer  Canal.. 

Bayless  Canal 

Canal  to  Lake  Lk>yd 


Just  upstream  of  Eleventh  Street 


Just  upstream  of  U.S.  Route  92.. 

Within  community 

Wittun  community 

Witf«n  community 

At  mouth.. 


About  1.650  feet  upstream  of  OkJ  DeLand  Road 

At  mouth 

Just  upstream  of  Eleventh  Street 

At  mouth 

About  2.700  feet  upstream  of  Williamson  Boulevard.. 
Wittun  community 


Within  community.. 


Airport  Speedway  Ditch.. 
Bellevue  Canal 


Lake  Lloyd 

Atlantk:  Ocean.. 


At  mouth 

Just  downstream  of  Eleventh  Street 

At  mouth 

About  4.500  leet  upstream  of  Interstate  95 

At  mouth 

About  700  feet  upstream  of  Dunn  Avenue 

At  mouth 

About  1,100  feet  upstream  of  Fentress  Boulevard 

At  mouth 

About  1,100  feet  upstream  of  mouth 

Wittiin  community 

Al  mouth — 

Just  downstream  of  OW  DeLartd  Road 

Entire  shoreline 

About  500  feel  northeast  of  the  intersection  of  North 

Atlantic  Avenue  and  Williams  Avenue 
About  300  feet  northeast  ot  the  Intersection  of  North 

Atlantic  Avenue  and  Williams  Avenue. 


None 
Norte 


None 


Modified 


None 

None 

None 

None 

None 

None 

None 

None 
None 
None 

None 

None 

None 
None 
None 
None 
None 
None 
None 
None 
None 

None 
None 


•37 

None 
None 
None 


None 

None 
None 
None 
None 
None 
None 
l^one 
None 
None 
None 
None 

None 

None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
ftone 
None 
None 
None 
•12 

•9 


•160 

#1 

#1 

#1- 

•137 

•146 

•150 

•140 

•147 

•163 

•163 

•165 

#1 

•150 

•161 

•163 

#1 
#1 
•231 
•234 
•238 
•231 
•236 
•238 
#1 

•230 
•165 


•37 

•40 
#1 
•6 


•15 

•24 
•29 
•29 
•29 
•29 
•30 
•24 
•30 
•15 
•26 
•27 

•27 

•21 
•30 
•17 
•25 
•19 
•28 
•22 
•28 
•29 
•31 
•29 
•24 
•29 
•31 
•12 
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PROPOSED  Modified  Base  (100-year)  Flood  Elevations— Continued 


sw* 


CHy/town/county 


Source  of  ftooding 


Intracoaslal      Waterway      Halifax 
River. 


Location 


About  600  feet  northwest  of  the  intersection  of  Halifax 

Drive  and  Pekcan  Avenue. 
About   1,850  feet  northeast  of  the  intersection  ot 

Wilder  Boulevard  and  South  Ridgewood  Avenue. 


Maps  available  for  inspection  at  the  City  Hall,  Daytona  Beach,  Florida. 

Send  comments  to  The  Honorable  Howard  Tipion,  City  Manager,  City  of  Daytona  Beach.  Florida  P.O.  Box  551,  Daytona  Beach.  Florida  32015-0551 


•  Depth  in  feet  at>ove 

founa  •Elevation  m  feet 

(NGVD) 


Existing 


Florida.. 


City     of     Edgewaler,     Volusia 
County. 


Atlantk;  Ocean . 


Maps  available  for  inspection  al  the  City  Hall.  Edgewaler,  Florida. 

Send  comments  to  The  Honorable  Earl  Baugh,  Mayor,  City  of  Edgewaler,  P.O.  Box  100,  Edgewaler,  Florida  32032 


About   700   leet  west  of  the  intersectkx)  of  Park 

Avenue  and  Flagler  Road. 
Al  intersection  ol  Riverside  Drive  and  Oxwood  Avenue. 
Just  northeast  of  tfie  intersection  ol  Evergreen  Avernie 

and  Riverside  (3rive. 


Fkirida.. 


City  of  Fanning  Springs,  GUchrisl 
and  Levy  Counties. 


Suwannee  Creek .. 


About  1.3  miles  downstream  of  Stale  Road  55. 
About  20  miles  upstream  of  Stale  Road  55 


Maps  available  for  inspectran  al  the  Mayors  Office.  City  HaK,  Fanning  Springs.  Fkxida. 

Send  comments  to  The  Honorable  Carol  McQueen,  Mayor,  City  of  Fanning  Springs.  Route  1.  box  848,  Trenton,  Ftorida  32693 


Florida.. 


City  of  Ormond  Beach,  Volusia 
County. 


Tomoka  River.. 


Shooting  Range  Canal.. 


Eleventh    Street    Canal    Tributary 

No.  2. 
Eleventh    Street    Canal    Tributary 

No.  2A. 


Just  downstream  of  U.S.  Route  1 

Just  upstream  of  confluence  of  Shooting  Range  Canal . 


At  mouth _.... 

Just  upstream  of  Interstate  95 

Just  upstream  of  Interstate  95 

about  2.175  feet  upstream  of  Williamson  Road.. 
Within  community 

Al  mouth „..„...„... 

About  2.500  feel  upstream  of  mouth 


Maps  available  for  inspection  al  the  City  Hall,  Ormond  Beach,  Florkfa. 

Send  comments  to  the  Honorable  Bernard  Murphy,  City  Manager,  City  of  Ormond  Beach,  P  O.  Box  277,  Ormond  Beach,  Ftorida  32075. 


Florida.. 


City  of  South  Daytona.  Volusia 
County. 


Atlantic  Ocean/Halifax  River At  intersection  of  RkJge  Road  and  Palmetto  Road 


Maps  available  for  inspection  al  the  City  Hall,  South  Daytona,  Fkirida. 

Send  comments  to  the  Honorable  Joe  Piggotte,  Mayor,  City  of  South  Daytona,  P.O.  Box  4960,  South  Daytona.  Ftorida  32021, 


Florida. 


City  ol  St.  Augustine,  St.  Johns 
County, 


Atlantic  Ocean.. 


At  intersectton  of  Ponce  Oe  Leon  Boulevard  and  San 

Cartos  Avenue. 
About  1,200  feel  east  of  mlersectton  of  San  Marco 
Avenue  and  OW  Misston  Avenue. 
Maps  available  for  inspectton  at  the  Planning  Department  City  Hall,  75  King  Street,  Room  136,  St.  Augustine,  Florida. 
Send  comments  to  the  Honorable  Mrehael  A.  Rourke.  City  Manager,  Oty  of  St.  Augustine,  Oily  Hall.  75  King  Street,  St.  Augustine,  Ftorida  32085-0210. 


Ftorida. 


Town  of  St.  Augustine  Beach, 
St.  Johns  County. 


Atlantk;  Ocean.. 


About  1,000  feel  southeast  of  inlersection  of  16th 

Street  and  State  Route  AlA. 
About  1,000  feel  east  of  the  Intersection  of  Ocean 
Avenue  and  F  Street. 

Maps  available  for  inspectton  al  the  City  Manager's  Offtoe,  Dly  Hall,  2110  A1A  South.  St.  Augustine  Beach.  Ftorida. 
Send  comments  to  The  Honorable  Waller  Bockmiller.  City  Manager,  Town  of  St  Augustine  Beach,  City  Hall,  21 10  AlA  South,  St.  Augustine  Beach.  Ftonda  32084 


Ftorida.. 


Town    of    Worthinglon    Springs. 
Unton  County. 


Santa  Fe  River |  About  1.600  feet  downstream  of  State  Road  121 

About  900  feet  upstream  of  Slate  Road  121 


Moditied 


•6 


•20 
Nona 


•20 
•22 


Nor« 


None 
None 
Nor>e 
None 
None 

None 
•itona 


•5 

•11 


•11 
•15 
•23 
•26 
•28 

•28 
•29 


•• 


None 
None 


•9 

•11 


htane 


•9 
•14 


None 
None 


•72 
•73 
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Proposed  Mootfco  Base  (100-year)  Flood  Elevations— Continued 


Stale 


City/town/oounty 


Source  o(  tloodint 


Localion 


«Depth  in  (eel  above 

ground 'Elevation  in  feet 

JMGVD) 


Existing  Modified 


Mios  avaiUMe  tor  inapection  at  the  Mayor's  home.  Worthington  Spring*.  Florida. 

Send  coTMnenls  to  me  ftonorable  Henry  P.  Elixon,  Mayor.  Jam  at  Worlhington  Spring*.  P.O.  Bo*  150.  WorthingtoB  Spring*,  Florida  32697. 


Illmois.. 


VMqe  0)  EHihart  liogan  County. 


ElWieit  Stough... 


Atwut  800  leel  dommtream  of  Intaratala  55.. 
About  1 .0  mite  upatrwni  o«  MarsUta  56 


Maps  available  for  inspection  at  the  Logvi  County  Ptewing  Office.  County  Highwair  Oepartmam  Building.  529  South  McLean,  Lineotn.  Illinois. 
Send  comniants  to  Hie  Honortfile  Hugh  G«vey.  Village  President.  Village  of  Elkhart  VWaga  Halt.  EWiaft.  Illinois  62634-9999. 


Illinois.. 


City  oi  Lineotn,  Logan  County . 


SaR  Cre*..... 

Brawiard  Branch.. 


Wittiin  oommunity - 

Just  upstreaivi  of  State  Route  121 

About  0.47  mile  upstream  of  U.S.  Route  66  (upstream 

crossing) 
Within  Community 


Salt  Spnngs  Branch 

Maps  available  for  inspection  at  the  Uncoln  County  Planning  Office.  County  Htghtmay  Depaftmenl  Building.  529  South  McLean.  Uncotn.  Illinois. 
Send  comanM*  to  The  HonortfUa  Petor  Andrews,  Mayor,  Cdy  Han.  700  Broadway.  Uneom,  Winois  6285&-2e38 


Kansas... 


City     oi 
County 


Ablane.      Oidunson 


Mkid  Creek.. 


Mud  Oeek 

Tnbutary  No  1 

Smoky  Hill  River 


About  600  feet  downstream  of  Atchison.  Topeka  and 
Santa  Fa  Railway. 

About  1700  feet  upstream  of  North  7th  SUeet 

At  mouth 

Just  upstream  of  Washington  Street 

About  0.4  mile  downstream  of  State  Highway  IS 
(Buckeye  Averue). 

About  1.7  mites  upstream  oi  State  Hig««w>y  IS  (Buck- 
eye Averwe) 


Maps  avaiiaole  for  inspection  at  the  Offk»  of  the  City  Inspector,  City  BuiWing,  Abilene.  Kansas. 

Send  comments  to  The  Honorable  Earl  F.  Mills.  Mar*.  CHy  of  Abiene.  City  Buktng.  Abilene.  Kansas  67410. 


Kansas.. 


C^     of     Chapman. 
County 


Dickinson 


Smoky  Hill  River.. 


Chapman  Creek... 


About  1600  feet  downstream  of  State  Highway  206 

(Marshall  Street) 
About  040   mile  upstream  of   Slate  Highway  206 

(Marshall  Street). 

Just  downstream  of  Union  Pacific  Railroad - 

About  2  miles  upstream  of  Unon  Pacific  Railroad 


Maps  available  tor  inspedkin  at  the  City  Hall,  Chapman,  Kansas 

Send  comments  to  The  Honorabto  H»oW  Corbett.  Mayor.  City  of  Chapman.  CHy  HaM,  402  Marshall,  Chapman,  Kansas  87431. 


Kansas 


CKy    of    Great    Bend.    Barton 
County 


Ory  Walnut  Creel.. 


About  1,300  feet  west  of  the  intersection  of  Park 

Avenue  and  Kiowa  Road 
About  2400  feet  west  of  the  intersectkjn  of  Aspen 

Drive  and  Cherry  Lane. 


Maps  available  tor  inspection  at  the  City  Hall.  Great  Bend.  Kansas. 

Send  comments  to  The  Honorabto  Jim  Thurman,  Mayor,  Oty  of  Great  Bend,  City  Hall,  PO.  Bon  1 168,  Great  Bend,  Kansas  67530. 


Kansas- 


City    of    Sokimon, 
Ccunly 


Dickinson 


Sokimon  River  Tributary.. 

Smoky  Hill  River — 

Solomon  River 


Just  downstream  of  Main  Street.. 


About  500  feet  upstream  of  Seventh  Street 

About  500  feet  downstream  of  County  Highway  186 

About  1.0  mile  upstream  of  County  Highway  186 

About  1.3  miles  downstream  of  confluence  of  Soto- 

mon  River 
Atxiut  700  feet  upstream  of  confluence  of  Solomon 

River  Trit>utary 


Maps  available  lor  inspection  at  the  City  Offk»  BuiWing,  Solomon.  Kansas 

Send  comments  to  The  Honorable  D.  Lyim  Rhode*.  Mayor.  City  of  Sotomon.  City  OHwe  BuiMing,  PO  Box  273,  Sotomon,  Kansas  67480 


Massachusetts... 


Holbrook.  Town  Norfolk  County.. 


Cochato     River/Lake    Holbrook/ 
Trout  Brook. 

Tributary  C2B 


Tritwtaiy  R2. 


Tributary  R3. 

Tributary  R4 

Beaver  Brook 


Approximately  900  feet  upstream  of  confluence  of 

Tributary  R3. 

Downstream  skle  of  Spring  Street 

Approximately  180  feet  downstream  of  Massachusetts 

Bay  Transportation  Authonty  Railroad  Culvert  32. 
Approximately  250  feel  upstream  of  Woodlawn  Road 

<. -    J.J. 
extenaeu;. 

Downstream  side  of  South  Franklin  Street 

Approximately  100  feet  upstream  o*  Dean  Street 

Approximalely  70  feet  upstream  of  South  Frankhn 

Street. 

Downstream  side  of  Spring  Street — 

Downstream  corporate  limits 

Approximately  0.4  mile  upstream  of  Plymouth  Street 

Approximately    1.000   feet   upstream   of   Weymouth 

Street 


None 
•564 

None 

None 


•1.151 

•1.160 
•1,160 
•1,168 
•1.145 

•1,149 


•1,839 
•1,868 


•1,171 

•1.177 

•1,167 

•1,171 

1,171 

•1.171 


•137 

•139 
•130 

None 

•150 
•168 
•139 

•155 
•161 
•180 
•202 


Maps  avaiiabto  tor  inspecion  at  the  Offce  of  the  Planning  Board.  Holbrook.  Massachusetts. 

Send  comments  to  The  Honorable  Robert  Andrea,  Chairman  of  the  Town  of  Holbrook  Board  of  Selectmen.  Norfolk  County,  Town  Offices.  Holbrook. 


•586 

•590 


•558 
•565 
•577 

•569 


•1.152 

•1,159 
•1,159 
•1.167 
•1.146 

•1,151 


1.112 

•1,111 

1.113 

•1,114 

1,112 
1,115 

•1,111 
•1,115 

•1.842 
•1,865 


•1.171 

•1,178 
•1,169 
•1,171 
•1,170 

•1.171 


•136 

•138 
•131 

•139 

•156 
•169 
•154 

•148 
•162 
•181 
•207 


Massachusetts  02343 


Minnesota. . 


Austin.  City.  Mower  County 


Cedar  River.. 


Downstream  corporate  limits 

Upstream  skJe  of  4th  Street  S.E 

Approximately  1,100  feet  upstream  of  Interstate  Route 

90. 
Upstream  corporate  limits 


•1.190 
•1,194 
•1.203 

None 


•1.188 
•1,192 
•1,200 

•1,204 
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Proposed  Modified  Base  (100-year)  Flood  Elevations— Continued 


state 


City/town/county 


Source  of  fkx>ding 


Dobbins  Creek  . 


North  Branch  Dotibins  Creek 
South  Branch  Dot>t>ins  Creek.. 
WoH  Creek 


Location 


Upstream  side  of  Interstate  Route  90  Bridge  (west- 
bound). 

At  confluence  with  South  Branch  DoWxns  Creek 

Confluence  with  South  Branch  Dot)t)ins  Creek 

Upstream  corporate  limits 

At  confluence  with  Dobbins  Creek 

Approximately  1,500  feet  upstream  of  Courtly  road 

Downstream  side  oi  the  Chicago.  Milwaukee.  St  Paul 
and  Pacific  Radroad  and  tt<e  downstream  corporate 
limits. 

Upstream  corporate  limits _ 

Downstream  corporate  limits 

Upstream  corporate  limits 


Turtle  Creek . 

Maps  available  for  inspectkm  at  the  City  Hall,  500  4th  Avenue  Northeast,  Austin,  Minnesota. 

Send  comments  to  The  Honorable  John  O'Rourke,  Mayor  of  the  Dty  of  Austin,  Mower  County,  Cit/  Hall.  500  4th  Avenue  Northeast.  Austin,  M'nnesota  55912. 


t  Depth  in  feet  atxive 

grourtd  *Elevatk>n  in  feet 

(NGVD) 


Existing 


•1.200 


Modified 


•1.203 


1,202 

•1,204 

1i02 

•1,204 

1,203 

•1.205 

1^02 

•1.204 

1.209 

■1,211 

None 

•1,204 

None 

•1,207 

1,190 

•1.189 

1,193 

•1.193 

Minnesota.. 


Stearns    County    Unincorporate 
Areas. 


Sauk  River.. 


Qeanvater  River.. 


North  Fork  Crow  River  (Mud  Lake) 
ftorlh  Fork  Crow  River 


At  downstream  County  Boundary.. 


Approximately  2  miles  upstream  of  State  RouM  22.. 

At  confluence  with  Mississippi  River 

Upstream  side  ol  County  Route  144 

Upstream  side  of  State  Route  55 

Downstream  side  ol  Soo  Line  Railroad 

At  Slate  Route  23 

At  upstream  County  Boundary 


•1.092 


Uone 

•1.096 

None 

•948 

None 

•996 

None 

•1.128 

None 

•1.128 

None 

•1.143 

None 

•1.163 

Maps  available  for  inspection  at  ttie  County  Courthouse,  St  Ckxid.  Minnesota. 

Send  comments  to  The  Honorable  Meinrad  Tortxjrg,  Chairman  ol  the  Stearns  County  Board  of  Supen/isors,  County  Courtfxxjse.  St  Cloud.  Minnesota  56301. 


Minnesota.. 


Wright    County    Unincorporated 
Areas. 


Mississippi  River.. 


Main  Stem  Crow  River. 


Approximately  25.4  miles  above  confluence  of  Main 
Stem  Oow  River. 

Approximately  29.6  miles  atiove  confluerKe  of  Main 
Stem  Crow  River. 

At  upstream  County  boundary 

At  confluence  with  Mississippi  River 

Upsteam  side  ol  Stale  Route  116 _. 

At  upstream  corporate  limits  of  City  of  Hanover 

Downstream  corporate  limits  ol  City  of  Rockford 

At  confluence  of  North  and  South  Forks  Crow  River 

At  confluence  with  Main  Stem  Crow  River 

Upstream  side  of  Township  Road  276 

At  upstream  County  boundary 

At  downstream  County  t>oundary _.. 

Upstream  side  of  County  Route  40 

Upstream  side  ol  County  Route  128 _.. 

Upstream  skle  of  State  Route  55 

Confluence  with  Scott  Lake 

Maps  available  for  inspection  at  the  Wright  County  Courthouse.  Buffato,  Minnesota. 

Send  comments  to  The  Honorable  Paul  McAlpine,  Chaimian  of  the  Wright  County  Board  of  Supenrisors,  Box  197.  Route  1,  Maple  Uke.  Minnesota  55358. 


South  Fork  Crow  River.. 
Cleanvater  River 


None 


None 


•936 


•942 


None 

•947 

•857 

■858 

•876 

■873 

•903 

•901 

•912 

•910 

•918 

•914 

•918 

"914 

•931 

■926 

•934 

•931 

None 

•959 

None 

•978 

None 

•996 

Utone 

•1,009 

None 

•1.030 

Mississippi.. 


Town    of    Georgetown.    Copiah 
County 


Peart  River.. 


Atiout  0.9  mile  downstream  of  State  Highway  28.. 
Just  upstream  of  State  Highway  26 


None 
fitone 


•229 

•231 


Maps  available  lor  inspectton  at  the  City  Hall.  Georgetown,  Mississippi. 

Send  comments  to  The  Honorable  Robert  W.  Windom,  Mayor,  Town  of  Georgetown.  P.O.  Box  138.  Georgetown.  Mississippi  39078 


Missouri.. 


City    of    Anniston.    Mississippi 
County. 


Shaltow  flooding  (oyerfkMV  from 
BKds  Point— New  Madnd  Levee 
Ditch). 

Shalkm  flooding  (overfkm  from 
Wolt  Hole  Laterial  Ito.  2). 


Within  community.. 


At>out  600  feet  west  of  intersectk>n  of  Russell  Street  & 

Southern  Pacific  Railroad 
About  400  feet   northwest  of  intersection  of  State 

Highway  75  and  Fourth  Street. 


None 
None 


•311 

•312 
•313 


Maps  avaKaMe  for  inspectkjn  at  tfte  City  Hall,  Anniston,  Missouri.  Send  comments  to  The  Honorable  Dessie  Gross.  Mayor.  Oty  of  Anniston,  P.O.  Box  246,  Anniston.  Missoun  63820 


Missouri.. 


City   of   Charleston,   Mississippi 
County. 


ShalkMv  fkxiding  (overtlow  trom 
Wolf  Hole  Uterial  No  2). 

Shalk)w  fkioding  (overttow  from 
Stevenson  Bayou). 


Within  community 


About  1000  feet  soutttwest  of  irttersaclk>n  of  US. 
Highway  60  and  County  Highway  323. 

About  2000  feet  west  and  600  feet  north  of  intersec- 
tion of  U.S.  Highway  60  and  County  Highway  323. 


None 
None 
None 


•320 
•316 
•317 


Maps  available  for  inspectk>n  at  ttie  City  Hall,  Charieston,  Missouri. 

Send  comments  to  The  Honorable  Larry  R.  Smith.  Mayor,  City  of  Charieston,  City  Hall,  P.O.  Box  216,  Charieston,  Missouri  63834. 


Missouri City  of  East  Prairie,  Mississippi    Shaltow   Flooding   (overflow   from    Within  community 

I     County.  I      St.  James  (3itch)  I 

Maps  availat>le  lor  inspectton  at  the  City  Administration  Building,  219  North  Washington,  East  Prairie,  Missiouri. 

Send  comments  to  The  Honorable  Kevin  P.  Mainord,  Mayor,  City  ol  East  Prairie,  219  North  Washington,  East  Prairie,  Missouri  63845. 


•309 


Missouri.. 


Village  of  Wilson  City,  Mississippi 
County. 


Shaltow  Fk)oding  (overfow  from 
Birds  Point— h4ew  Madrid  Levee 
DHch). 


Witlvn  community.. 


Nona 


•317 
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Proposed  Mooiiteo  Base  (100-vear)  Flood  Ei£vations— Continued 

Cily/town/ county 

Source  of  Hoodiag 

Location 

*  Depth  in  feet  above 

ground  'Elevation  m  feet 

(NGVD) 

Existing          Modified 

Maps  availabi*  to  irtspecnon 
Send  comments  to  Tlw 


al  the  Commonily  BuWing.  Wilton  Oly.  Misaoun. 

Amos  Mays.  Membef  o«  the  Board  o«  Trustees.  Village  of  Wilson  Oty.  P.O.  Box  73,  Wyalf.  Missouri  63882. 


•ilRSoun 


ONy  of  Wyatt.  Mississippi  County 


Shallow  Flooding  (ovarflow  from 
gilds  Point.Naw  Madnd  Levee 
Ditc»t> 


WWtm  community.. 


None 


Maps  availalMe  lor 
Send  comaeftls  to  The 


al  the  Caiy  Hal,  Wyatt.  Mitsoua 

OanaM  WWams.  Mayor.  CNy  of  Wyatt,  RO.  «tM27.  Wyatt  Mlasouri  63882 


Oty  of  Mssoula  Missoula  County 


Ctart<  Foilinwar 

(Mtlesnake  Creak- 

Pattae  Creek 


Approximately   1,800  feet   downstream  of   Reserve 

Street. 
North  and  south  of  U.S.  Highway  90  and  east  of 

Ralflesneke  Creek. 
Approximately  1.900  feet  downsUeam  irom  Lolo  Street.. 
Al  intersection  with  Pattee  Canyon  Road  and  Hill 

Crest 
Approximately  600  tael  mrest  of  intersection  between 

Cresdine  and  Pine  Ridge. 

Ai  mlaraection  of  Benton  and  Bancroft  Streets 

Approximately  300  feet  southeast  of  the  intersection 

between  Cohossett  and  Saranac. 
At  the  intersection  between  39th  Street  and  hJormans 

Lane. 
Approximately  300  feet  south  of  McDonald  and  ap- 
proximately 300  feet  west  of  Russell  Street. 
AppraxKnMty  1.100  laal  south  of  Pattae  Creak  Road 

and  approximately  300  feat  east  of  Stephens. 
Approximately  40O  feel  south  of  391h  Street  and 

approximately  250  feet  east  of  Reserve  Street 


Maps  are  available  lor  review  at  the  City  of  Missoula  Office  of  Community  Oevakipmant  201  West  Spruce  Street.  Missoula..  Montana. 
Send  commenu  to  Mayor  Bob  LoMgrowa.  201  West  Spruce  Street.  Missoula.  MonMna  59802. 


Missoula  County  Unincorporated 
Areas. 


Clar1(  Fofli.. 


Grant  CraelL. 


Approximately  600  feet  downstream  of  confluence  with 

Petty  Creek. 
Approximately  320  feet  upstream  of  confluence  with 

Ninemile  Creek. 
Approximately  700  feet  upstream  of  Burlington  North- 
ern Railroad 
Approximately  4,000  feel  downstream  of  confluence 

with  Albert  Creek. 
Approximately  1.000  feet  downstream  of  confluence 

with  Rock  Creek. 
ApproxHTialely  200  feet  upstream  of  confluence  with 

Rock  Creek. 
Approximately  30  feel  downstream  of  eastbound  exit 

ramp  1-90. 
Approximately  SO  feat  upstream  of  private  dnve  bridge .. 
Approximately  50  feet  downstream  of  Old  Grant  Creek 

Road  Bridge. 
Located  exactly  at  OM  Grant  Creek  Road  Bridge 

upstream  ol  First  Old  Grant  Creek  Road  Bridge. 
Located  approximately  100  feet  upstream  of  Road  to 

Snowbowl  Bridge. 
Approximately  1,925  feat  upstream  of  confluence  with 

Bitterroot  River. 
Approximataly  SO  feel  downstream  of  unnamed  bridge.. 
Approximately  100  feel  downstream  ol  confluence  with 

Cahool  Canyon  Creak, 
/^iproximately  3,630  feel  upstream  of  confluence  with 

Cahoot  Canyon  Creek. 
Appnwimately  5,500  (eel  downstream  ol  confluence 

with  Bear  Run  Creak. 

At  the  intersection  of  Cohossett  and  Saranac 

At  the  intersection  of  Country  Club  Lane  and  Garland 

Dnve. 

At  the  intersection  of  38th  Street  and  Buckley 

Approximately  500  tael  northwest  of  the  intersection 

of  Briggt  Street  and  Orctiard. 
Approximately  300  feet  southwest  of  the  intersection 

of  40m  Skeat  and  Larkspur 
Appraaimalely  200  feet  east  of  the  intersection  of 

South  Higgins  Avenue  and  Fairview. 

Maps  are  available  for  review  at  the  CRy  of  Missoula  Office  of  Community  Devekipment.  201  W.  Spruce  SUeel.  Missoula,  Montana. 

Send  comments  to  The  Honorable  Janet  Stevens.  Chairman.  Missoula  County  Board  of  Commissioners.  County  Courthouse.  Missoula,  Montana  59802. 


Miller  Creek. 


Pattee  Creek.. 


TConn  ^..araiina 


Unincorporated  Areas  of  Mitchell 
County. 


North  Toe  River 

Beaver  Creek 

Grassy  Creek 

East  Fork  Grassy  Creek.. 


About  2.2  miles  downstream  of  US.  RouM  19E 

Jaal  downstream  of  altapass  Highyway 

About  1,200  feet  upstream  of  Beaver  Creek  Road 

(upstream  bridge). 
About  1.340  taal  upstream  of  Beaver  Creek  Road 

(upstream  bridge). 

Just  downatraam  of  Swiss  Pine  Lake  Dam 

Al  oonfkianca  ol  East  Fork  Grassy  Creek 

At  canfkwnce  with  Grassy  Creek 


None 

None 

None 

None 

None 

•3.042 

None 

None 
None 

None 

None 

Itone 

None 
htone 

None 

None 

#2 
None 

#2 
None 

#2 

None 


None 
None 

Non» 

None 
>«>ne 
Itone 


•317 


3.148 

•3.150 

#1 

•3.204 

3.270 
None 

•3,268 
#1 

None 

#1 

#2 
I|I2 

#1 
#1 

*2 

#1 

#3 

#2 

#2 

#3 

»1 

#3 

•2,961 

•2.985 

•3.002 

•3.038 

•3.041 

•3,042 

•3,272 

•3,330 
•3,540 

•3.600 

•3.782 

•3.140 

•3.368 
•3,400 

•3,472 

•3.700 

#1 
#1 

§^ 
#1 


#1 
#1 


•2.485 

•1.562 
•2.663 

•2,667 

•2,532 

•2.617 
•2,617 
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PROPOSED  Modified  Base  (100-year)  Flood  Elevations— Continued 


City/town/county 


Source  of  ftooding 


Location 


>  Depth  in  feel  atx>ve 

ground  "Elevation  in  feet 

(NGVD) 


Existing 


About  1.690  feet  upstream  of  confluence  with  Grassy 
I      Creek.  I 


Maps  available  for  inspection  at  the  Mitchell  Country  Emergency  Management  Office.  County  Administrative  Building  BakersvHIc.  North  Carolina 
Send  comments  to  The  Honorable  Keith  Whitson,  County  Manager,  Milchell  County.  County  Administrative  Building.  Bakersvile,  North  CaroNna  28705 


Within  community.. 


North  Carolina Town    ol    Polkx;ksville,     Jones  |  Trent  Rwer ., 

I     County.  ! 

Maps  available  for  inspection  at  the  Town  Hall.  Pollocksvilte,  North  Carolina 

Send  comments  to  The  Honorable  James  V  Bender,  Jr..  Mayor,  Town  ol  Polkx*sville.  Box  130.  Polfocksv  '^.  North  Carolina  28573 
North  Carolina 


Town  ol  West  Jefferson.  Ashe    Beaver  Creek .. 
County.  I 


Just  upstream  of  U.S.  Route  221 .. 
Just  downsUeam  of  SR  1147 


Maps  available  for  inspection  al  the  Oty  Hall.  West  Jefferson,  North  Carolina. 

Send  comments  to  The  Honorable  Eddie  Taylor,  City  Manager.  Town  ol  West  Jefferson.  City  Hall  P.O  Box  490.  West  Jefferson.  North  Carolina  28640 


Oregon.. 


Dty  of  Bend.  Deschutes  County. 


Deschutes  River .. 


Maps  are  available  for  review  at  City  Halt.  Planning  Department  710  Northwest  Wall.  Esnd.  Oregon 
Send  comments  to  Mayor  Bruce  Oevlim.  P.O.  Box  431.  Bend,  Oregon  97709. 


At  upstream  of  Paafic  Power  and  Light  Dam.. 

100  feet  above  Iceboom 

4,700  feel  below  upstream  Corp  limits 

I  3.200  feel  below  upstream  Corp  limits 


Oregon.. 


City  of  Columbia  Oty  Ck>lumbia 
County 


Columbia  ftver . 


Maps  are  available  for  review  at  City  Hall,  Columbia  City.  Oregon 

Send  comments  to  Mayor  Cheryl  Young.  City  Hall.  P.O.  Box  189,  Columbia  City.  Oegon  97018 


At  downstream  corporate  kmits 

At  upstream  corporate  limits,  approximately  1.100  feel 
above  'L"  Street 


Oregon.. 


City    of    St    Helens.    Columbia 
County 


Columbia  River .. 


MUlon  Creek.. 


At  upstream  corporate  kmits.. 


Maps  are  available  for  review  at  City  Hall.  St  Helens.  Oregon 

Send  comments  to  Mayor  Geneva  M.  Shadley,  Oty  Hall.  P.O  Box  278,  St.  Helens.  Oregon  97051. 


Al  downstream  corporate  limits  confluence  of  Multno- 
mah Channel 

At  upstream  corporate  limits,  1.840  feet  upstream  of 
Pittsburg  Road 

At  intersection  with  Columbia  River  Highway  (Slate 
Highway  30). 

At  centerline  of  Old  Portland  Road  

At  confluence  with  Columbia  River 


Wisconsin. 


Village      of      Cassville.      Grant 
County. 


Mississippi  River.. 


About  2.7  miles  downstream  of  confluence  of  Furnace 

Creek 
AtXMt  10  mile  upstream  of  confluence  of  Furnace 

Creek 


Maps  available  for  inspection  at  the  Village  Hall.  Cassville.  Wisconsin 

Send  comments  to  The  Honorable  Charles  H.  Dielrk:h.  Village  President.  Village  ol  Cassville.  Village  Hall.  100  West  Amelia,  Cassville,  Wisconsin  53806 


None 


•3,594 
•3.606 
•3.608 
•3.617 


None 
None 


•22 


•100 
•67 


•620 
•622 


Modified 


•2.627 


•2.976 
'2.9B3 


•3.594 
•3,607 
•3.610 
•3.617 


•22 
•22 


•23 
•23 

•ISO 

•100 

•67 
•23 


•618 
•620 


PROPOSED  MODIFIED  BASE  (100-YEAR)  FlOOd 

Elevations 


Source  of  flooding  and  kx»tion 

•  Depth  in  feel  above 

ground  'Elevation  in 

feel  (NGVD) 

Existing 

Modified 

OREGON 

None 
None 

None 

None 

None 
None 
None 
None 

None 

Area*) 

aatskanie  River: 
At  confluence  with  Beaver  Skxigh ... 
At  upstream  of  Olson  Road 

•12 

•in 

Conyers  Creek: 
At  Kelty  Road 

'22 

Approximately    750    feet    above 

conlkience  of  Roanng  Creek 

Columbi»  River 

At     Clatsop— Columbia     County 
boundary _ 

At  Crims  Island 

•74 

•11 
"14 

At  confluence  of  Goble  Creek 

At  confluence  of  Tkle  Creek  ... 

'19 

'?0 

At     confluence     of     Multnomah 
Channel 

•23 

Proposed  Modified  Base  (100-Year)  Flood 
Elevations — Continued 


Source  ol  flooding  and  kx»tion 


At  Columbia— Multnomah  County 

boundary 

UcNulty  Creek: 

At  confluence  with  Columbia  River. 

Upstream  of  Columbia  River  Higti- 
way 

Downstream  ol  Ross  Road 

MiHon  Creek: 

Approximately  200  feet  at)ove 
Pittsburg  Road  and  City  ol  St 
Helens  corporate  limit 

Al  intersection  of  Pittsburg  Road. 
approximately  300  feet  t>ek>w 
intersection  of  Robinson  and 
Pittsburg  Road 

At  Pittsburg  Road  crossing  of  T  4/ 
SNorth 


•  Depth  in  feet  above 

ground  "Elevation  in 

feel  (NGVD) 


Existing 


None 

•26 

None 

•24 

None 

•78 

ftone 

•100 

None 


None 
None 


Modified 


'137 


•203 
'221 


Proposed  Modified  Base  (100- Year)  Flood 
Elevations— Continued 


Source  ol  flooding  and  k>cation 

s  Depth  in  leet  at>ove 

ground  "Elevation  m 

leet  (NGVD) 

Existing 

Modified 

Approximately     150     leet    betow 
intersection  ol  AkJer  Street  and 
Pebble  Creek  Road 

None 
None 

None 
None 
None 

None 
None 

'608 

Just  downstream  of  sewage  iks- 
posal  ponds 

*6I3 

Approximately   3.100   leel   above 

•618 

Scappoose  Creek: 
At  inlerseclion  ol  West  Lane  Road 
Just  bekM  State  Highway  30 

•24 

•43 

Al  intersection  of  Branch  Road 

Al  upstream  ol  Raymond  Creek 
Road 

•76 
*68 

/^orth  Scappoose  Creek: 
Al    confluence    with    Scappoose 
Creek 

•37 

Al  upstream  ol  Stale  Highway  30 

None 

•48 

BEST  COPY  AVAILABLE 


mm 


UM 


46804 
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Proposed  Modified  Base  (100-Year)  Flood 
Elevations— Continued 


Source  ol  flooding  and  location 


Appronmalely  150  feet  Iwlow 
confluence  with  North  Scap- 
poose  Creek  overflow 

Apprownately    2S0    feel    above 

Apple  Valley  Road 

North  Scappoose  Creek  OvetHow: 

Approxmately  100  feet  below 
confluertce  with  HcxVn  Scap- 
posse  Creek 

At  confluence  with  Scappoose 
Creek 


«  Depth  in  feet  at>ove 

ground  'Elevation  m 

feet  (I^VD) 


Existing       Modified 


None 
None 


None 
IMone 


•54 

•75 


•54 
•43 


i  are  available  lor  review  at  Columbia  County  Court- 
house. First  Street  St  Helens.  Oregon. 

Send  comments  to  Mr  Michael  J.  Sykes,  Chairman,  Co- 
kimtm  County  Board  ol  Commissioners.  Columbia 
County  Courthouse.  First  Street,  SI.  Helens.  Oregon 
97061. 


PtmcoM  (City),  Cohimbia  County 

Columbia  River 
At  Riverview  Avenue 


None 


•18 


Maps  are  available  lor  review  at  Prescott  City  Hall,  72742 
Blakely  Street.  RAinier.  Oregon 

Send  comments  to  Mayor  Noma  Carter  Wincheil.  Prescott 
City  Ha*.  72742  Blakefy  Street.  Rainier,  Oregon  97048. 


RaMer  (City),  Columbia  County 

Columbia  Rner: 
At  downstream  corporate  limit,  ap- 
proximately   3,300    teet    betow 

Longview  Bridge 

At  upstream  corporate  limit _ 


None 
None 


•16 
•17 


Maps  are  available  lor  review  at  City  Hall,  Rainier.  Oregon. 


Proposed  Modified  Base  (100- Year)  Flood 
Elevations— Continued 


Source  of  flooding  and  location 


•  Depth  in  feet  above 

ground  'Elevation  in 

leet  (NGVD) 


Existing 


Modified 


Send  comments  to  Mayor  Elizabeth  Vllhuer,  Dty  Hall,  P.O. 
Box  A,  Rainier,  Oregon  97048. 


Scappooae  (City),  Columbia 
County 

Scappoose  Creek 

At   dowmtream   corporate 
just  above  Cokimbia  River  High- 
way  

Upstream  of  Scappoose  Vernonia 
Road 

At  centerline  of  J  P  West  Road... 

At  centerline  ol  E  M  Watts  Road.. 

At  upstream  corporate  hmit.  cen- 
terline ol  Dutch  Canyon  Road 


None 

None 
None 
None 

None 


•43 

•46 
•48 
•53 

•62 


Maps  are  available  for  review  at  Dty  Hall,  Scappoose, 
Oregon. 

Seixl  comments  to  Mayor  Elizabeth  Huser,  City  HaH,  P.O. 
Box  P,  Scappoose,  Oregon  97056. 


Vernonia  (City),  Columt>ia  County 

Rock  Creek: 

At  upstream  corporate  limit,  T  4/5 
north  line 

At  Bridge  Street  (State  Highway 
47) 

At  conlluerKe  with  Nehalem  River. 
Nehalem  River 

At  downstream  corporate  limit,  ap- 
proximately 1.000  feet  above 
confluence  of  Knickerson  Creek . 

At  intersection  of  Elm  Street  and 
Mist  Drive 

At  eastern  end  of  Vernonia  Lake... 

At  souttiem  corporate  limit 


None 


l^one 
None 


Uone 

None 
None 
None 


•619 


•615 
•615 


•600 

•606 
•608 
•615 


Proposed  Modified  Base  (IOO-Year)  Flood 
Elevations— Continued 


Source  of  ftooding  and  location 


<t  Depth  in  teet  above 

ground  'Elevation  in 

leet  (NGVD) 


Existing       Modified 


Maps  are  available  for  review  at  City  Hal,  919 
Bridge  Street,  Vernonia,  Oregon. 

Send  comments  to  Mayor  Wallace  Vaughn. 
City  Hall,  919  Bridge  Street,  Vernonia. 
Oregon  97064. 


WYOMINO 


Bagga  (Totim),  Cartxwi  County 

Little  Snake  River 

Approximately  1.150  feet  dowrv 
stream  of  State  Highway  789 

Approximately  2.200  feet  up- 
stream of  State  Highway  789 

Ledford  Slough: 

Approximately  330  feet  down- 
stream of  County  Road 

Approximately  100  feet  down- 
stream of  State  Highway  789 

Approximately  3.000  feet  up- 
stream of  State  Highway  789 


None 
None 

None 
None 
None 


•6,243 
•6,248 

•6,240 
•6,246 
•6,252 


Maps  are  available  for  review  at  the  Town  Hall.    129 
Penland  Street.  Baggs,  Wyoming. 

Send  comments  to  Mayor  Ransome  Hackett.  Town  Hall, 
129  Penland  Street,  Baggs,  Wyoming  82321. 


Issued:  December  1, 1987. 
Harold  T.  Diiryee, 

Administrator,  Federal  Insurance 

Administration. 

IFR  Doc.  87-28071  Filed  12-9-87;  8:45  am] 

BILLING  CODE  6718-03— M 


Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notoes  of  hearings  and 
investigations,  conNnittee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Intermountain  Region;  Proposed  Fee 
Schedule  for  Electronic 
Communication  Sites 

agency:  Forest  Service,  VSDA. 

action:  Notice;  extension  of  the  public 
comment  period. 

summary:  The  Regional  Forester  for  the 
Intermountain  Region  is  extending  the 
comment  period  on  the  proposed  fee 
schedule  for  electronic  conununication 
siles.  The  proposed  fee  schedule  was 
ptddtshed  Thursday,  October  15, 1987. 
on  page  38250  of  the  Federal  Register, 
Volume  52,  No.  199.  Comments  on  the 
proposal  were  due  December  14, 1987.  In 
response  to  requests  from  various 
individuals  and  organizations,  the 
Regional  Forester  is  extending  the 
comment  period  for  60  days. 

date:  Comments  on  the  proposed  fee 
schedule  must  be  received  in  writing  on 
or  before  February  14, 1988. . 

ADDRESS:  Mail  comments  on  the 
proposal  to  J.S.  Tixier,  Regional 
Forester,  Intermountain  Region,  324  25th 
Street,  Ogden.  UT  84401. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Elder  (801)  625-5150  or  Lynn 
Bidlack  (801)  625-5141,  Recreation  and 
Lands  Staff. . 

T.  A.  Roederer. 

Deputy  Regional  Forester,  Resources. 
Date:  December  7, 1987. 

|FR  Doc.  87-28418  Filed  12-9-87;  8:45  am) 
BILLING  CODE  341»-11-M 


Federal  Register 

Vol.  52,  No.  237 

Thursday.  December  la  1987 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-704I 

Postponement  of  Preliminary 
Antidumping  Duty  Determinations; 
Brass  Stteet  and  Strip  From  ttie 
Netherlands  (A-421-701)  and  Japan 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  This  notice  informs  the  public 
that  we  have  received  requests  from  the 
petitioners  in  these  investigations  to 
postpone  the  preliminary  determinations 
as  permitted  by  section  733(c)(1)(A)  of 
the  Tariff  Act  of  193a  as  amended  (the 
Act).  Based  on  these  requests,  we  are 
postponing  oar  preliminary 
determinations  of  whether  sales  of  brass 
sheet  and  strip  from  the  Netherlands 
and  Japan  have  occurred  at  less  than 
fair  value  until  not  later  than  January  26, 
1988. 

EFFECTIVE  DATE:  December  10, 1978. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Brinkmaon  or  Mary  Clapp  Office  of 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  (202)  377-3965  or 
(202)  377-1769. 

SUPPLEMENTARY  INFORMATION!  On 
August  14. 1988  (52  FR  30416,  the 
Netherlands;  and  52  FR  30412,  Japan), 
we  published  the  notices  of  initiation  of 
antidumping  duty  investigations  to 
determine  whether  brass  sheet  and  strip 
from  the  Netherlands  and  Japan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  The 
notices  stated  that  we  would  issue  our 
preliminary  determinations  by 
December  28, 1987. 

As  detailed  in  the  notices,  the  petition 
alleged  that  imports  of  brass  sheet  and 
strip  from  the  Netherlands  and  Japan 
are  being,  or  are  likely  to  be  sold  in  the 
United  States  at  less  than  fair  value. 

On  December  1, 1987,  counsel  for 
petitioners,  American  Brass,  Bridgeport 
Brass  Company,  Chase  Brass  and 
Copper  Company,  Hussey  Copper,  Ltd., 


The  Miller  Company,  Olin  Corporation, 
Revere  Copper  Products,  Inc.,  The 
International  Association  of  Madiinists 
and  Aerospace  Workers,  International 
Union.  Allied  Industrial  Workers  of 
America  (AFL-CIO),  Mechanics 
Educational  Society  of  America  (Local 
56),  and  United  Steelworkers  of  America 
(AFL-CIO/CLC).  requested  that  the 
Department  extend  the  period  for  the 
preliminary  determinations  until  not 
later  than  190  days  after  the  date  of 
receipt  of  the  petition  in  accordance 
with  section  773(c)(1)(A)  of  the  Act. 
Accordingly,  the  period  for 
determinations  in  these  cases  is  hereby 
extended.  We  intend  to  issue 
preliminary  determinations  not  later 
than  January  28, 1988. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act. 
Gilbert  B.  Kaplan, 

Acting  Assistant  Secretary  for  Import 
Administration. 

December  4, 1967. 

[FR  Doc.  87-28389  Filed  12-9-87;  8:45  am) 

BILUNG  CODE  3510-OS-M 

[A-588-703] 

Postponement  of  Final  Antidumping 
Duty  Determination;  Certain  internal- 
Combustion,  Industrial  Forklift  Trucks 
From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
ACTION:  Notice. 

SUMMARY:  On  November  24,  27,  and  30, 
and  December  1, 1987,  we  received 
requests  from  four  respondents  in  the 
antidumping  duty  investigation  of 
certain  internal-combustion,  industrial 
forklift  trucks  (forklifts)  from  Japan  that 
the  final  determination  be  postponed,  in 
accordance  with  section  735(a)(2XA)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act). 

Pursuant  to  these  requests,  we  are 
postponing  our  final  determination  of 
whether  sales  of  forklifts  from  Japan 
have  been  made  at  less  than  fair  value 
until  not  later  than  April  7, 1988.  We  are 
also  postponing  our  public  hearing  from 
January  11, 1988.  until  March  2, 1908. 
EFFECTIVE  DATE:  December  10, 1987. 
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ran  FUflTHER  INFORMATION  CONTACT: 

Rick  Herring  or  Gary  Taverman,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-0187  or  377-0161. 
SUPPLfMENTARV  INFORMATION:  On 
November  18, 1987,  we  issued  an 
affirmative  preliminary  determination  of 
sales  at  less  than  fair  value  with  respect 
to  forklifts  from  Japan  (52  FR  45003. 
November  24, 1987).  That  notice  stated 
that  if  the  investigation  proceeded 
normally,  we  would  make  our  Rnal 
determination  by  February  1, 1988. 

On  November  24,  27,  and  30,  and 
December  1. 1987,  Komatsu  Forklift  Co.. 
Ltd..  (Komatsu).  Toyota  Motor  Corp. 
(Toyota),  Nissan  Motor  Co.,  Ltd., 
(Nissan),  and  Sumitomo- Yale 
(Sumitomo),  respectively,  requested  a 
postponement  of  the  final  determination 
until  not  later  than  135  days  after  the 
date  of  publication  of  our  preliminary 
determination,  pursuant  to  section 
735(a)(2)(A)  of  the  Act.  Komatsu, 
Toyota,  Nissan,  and  Sumitomo  account 
for  a  significant  proportion  of  exports  of 
forklifts  from  Japan  to  the  United  States. 
If  exporters  who  account  for  a 
significant  proportion  of  exports  of  the 
merchandise  under  investigation  request 
a  postponement  of  the  final 
determination  following  an  affirmative 
preliminary  determination,  we  are 
required,  absent  compelling  reasons  to 
the  contrary,  to  grant  the  request. 
Accordingly,  we  are  postponing  our  final 
determination  until  not  later  than  April 
7,1988. 
Public  Comment 

The  notice  of  preliminary 
determination  also  stated  that,  in 
accordance  with  19  CFR  353.47,  if  \ 
requested,  we  would  hold  a  publia 
hearing  to  afford  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  determination  on  January 
11, 1988. 

We  are  postponing  this  hearing  until 
lOKX)  a.m.  on  March  2. 1988,  at  the  U.S. 
Department  of  Commerce,  Room  8802, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington.  DC  20230.  Prehearing 
briefs  in  at  least  ten  copies  must  be 
submitted  to  the  Acting  Assistant 
Secretary  for  Import  Administration  by 
February  22. 1988.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs.  All  written  views  should  be  filed 
in  accordance  with  19  CFR  353.46.  at  the 
above  address,  in  at  least  ten  copies,  not 
less  than  30  days  before  the  date  of  the 
final  determination,  or,  if  a  hearing  is 


held,  within  seven  days  after  the  hearing 
transcript  is  available. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 
Gilbert  B.  Kaplan. 

Acting  Assistant  Secretary  for  import 
Administration. 

December  4, 1987. 

(PR  Doc.  87-28390  Filed  12-9-87;  8:45  am) 

BttJJNG  CODE  3S100-OS-M 

[A-475-031] 

Rnai  Results  of  Antidumping  Duty 
Administrative  Review;  Large  Power 
Transformers  From  Italy 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

ACTION:  Notice  of  final  results  of 

antidumping  duty  administrative  review. 

SUMMARY:  On  June  24, 1987,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
large  power  transformers  from  Italy.  At 
the  request  of  the  petitioner  we  held  a 
public  hearing  on  August  5. 1987.  Based 
on  our  analysis  of  the  issues  raised  at 
the  hearing,  the  final  results  of  review 
are  changed  from  those  presented  in  the 
preliminary  results  with  respect  to  one 
company. 

EFFECTIVE  DATE:  December  10, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  A.  Lucksinger  or  David  P. 

Mueller,  Office  of  Compliance, 

International  Trade  Administration,  U.S. 

Department  of  Commerce,  Washington. 

DC  20230;  telephone  (202)  377-5255/ 

2923. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  24. 1987.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
23708)  the  preliminary  results  of 
antidumping  duty  administrative  review 
of  the  antidumping  finding  on  large 
power  transformers  from  Italy  (37  FR  ' 
11772.  June  14. 1972).  The  Department 
has  now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  large  power  transformers 
("transformers");  that  is,  all  types  of 
transformers  rated  10,000  kVA  (kilovolt- 
amperes)  or  above,  by  whatever  name 
designated,  used  in  the  generation, 
transmission,  distribution,  and 
utilization  of  electric  power.  The  term 
"transformers"  includes,  but  is  not 
limited  to,  shunt  reactors. 


autotransformers,  rectifier  transformers, 
and  power  rectifier  transformers.  Not 
included  are  combination  rectifier- 
transformer  units,  commonly  known  as 
rectiformers,  if  the  entire  integrated 
assembly  is  imported  in  the  same 
shipment  and  entered  on  the  same  entry 
and  the  assembly  has  been  ordered  and 
invoiced  as  a  unit,  without  a  separate 
price  for  the  transformer  portion  of  the 
assembly.  Transformers  covered  by  this 
finding  are  currently  classifiable  under 
items  682.0755,  682.0765,  and  682.0775  of 
the  Tariff  Schedules  of  the  United  States 
Annotated.  These  products  are  currently 
classifiable  under  Harmonized  System 
item  numbers  8504.22.00,  8504.23.00, 
8504.34.00,  8504.40.00,  8504.50.00,  and 
8505.50.00. 

The  review  covers  three  firms  and 
various  periods:  Industrie  Elettriche  di 
Legnano  ("I.E.L") — May  1, 1974  through 
May  31. 1986;  Ansaldo  Componenti 
("Ansaldo") — June  1, 1983  through  May 
31, 1985;  and  Officine  Elettromeccaniche 
Lombarde  {"O.E.L.")  June  1. 1985 
through  May  31, 1986. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  At 
the  request  of  the  petitioner, 
Westinghouse  Electric  Corporation,  we 
held  a  public  hearing  on  August  5, 1987. 

Comments  by  Westinghouse  Electric 
Corporation 

Sales  by  I.E.L. 

Comment  1:  Petitioner  requests  that 
the  Department  confirm  that  the  cash 
deposit  rate  for  I.E.L.  apphes  to  Nuova 
Industrie  Elettriche  di  Legnano 
("N.I.E.L.")  and  any  new  exporter  to  the 
United  States. 

Department's  Position:  Because 
N.I.E.L.  is  the  successor  company  to 
I.E.L,  we  will  instruct  the  U.S.  Customs 
Service  to  apply  the  cash  deposit  rate  of 
I.E.L.  to  any  future  entries  of 
merchandise  produced  by  N.I.E.L.  and 
exported  to  the  U.S.  See  our  response  to 
Comment  30.  We  disagree  with 
petitioner  that  the  I.E.L.  cash  deposit 
rate  should  be  applied  to  any  new 
exporter.  This  review  covers  three 
manufacturers  with  varying  review 
periods.  It  is  the  Department's  policy  to 
determine  the  new  exporter  cash  deposit 
based  on  the  highest  rate  assigned  to  a 
responsive  firm  with  shipments  during 
the  most  recent  period  of  review.  In  the 
most  recent  period  covered  by  this 
notice,  only  O.E.L.  had  sales  to  the  U.S. 
and  the  cash  deposit  for  new  exporters 
will  be  the  rate  we  determine  for  O.E.L 


Sale  by  Ansaldo 

Comment  2:  Petitioner  contends  that 
the  Department  misapplied  the 
efficiency  calculation  which  adjusts  for 
the  differences  between  losses  of  the 
units  sold  by  Ansaldo  to  the  U.S.  and 
Italy.  In  step  8  of  the  calculation,  the 
Department  adjusted  the  load  losses  of 
the  U.S.  unit  (U.S.  kVA)  and  Italian  unit 
^j^yLVA^^th  the  calculation  (U.S. 
T^^W.M.TcVA) «  to  determine  the 
efficiency  of  the  Italian  comparison  unit 
at  a  rating  equal  to  that  of  the  U.S.  unit. 
The  correct  calculation  should  be  (U.S. 
kVA/H.M.  kVA)." 

Department's  Position:  We  disagree 
with  Westinghouse's  efficiency 
calculation.  There  appears  to  be  some 
confusion  about  the  steps  of  the 
efficiency  adjustment.  Step  7.  (U.S. 
kVA/H.M.  kVA)*.  adjusts  for  the 
differences  in  kVA  due  to  changes  in 
frequency,  cooling,  and  temperature  rise. 
Step  8.  (U.S.  kVA/H.M.  kVA).".  adjusts 
the  home  market  transformers  for 
differences  in  kVA  size  due  to  changes 
in  BIL  In  this  instance  the  BIL  values  of 
both  transformers  were  identical  and 
step  8  was  not  necessary  before 
continuing  with  the  efficiency 
calculation. 

Comment  3:  Westinghouse  asserts 
that,  in  its  United  States  price 
calculation,  the  Department  used  an 
inflated  price  for  the  units  Ansaldo  sold 
to  the  U.S.  Since  the  units  were  part  of  a 
package  sale  Ansaldo  may  have 
allocated  some  of  its  transformer-related 
expenses  to  items  in  the  contract  which 
are  not  covered  by  the  antidumping 
finding.  According  to  the  petitioner,  the 
Department  must  review  Ansaldo's  cost 
records  for  the  non-transformer  portions 
of  the  contracts  to  ensure  that  all  costs 
associated  with  the  transformers  are 
represented  in  the  final  United  States 
price. 

Department's  Position:  The 
Department  verified  the  accuracy  of  the 
information  Ansaldo  had  submitted  in 
response  to  the  questionnaire.  Ansaldo 
presented  documentation  showing  that 
the  U.S.  transformers  and  associated 
costs  were  covered  in  a  separate 
contract  from  that  of  the  larger 
"package"  sale.  We  are  satisfied  that  we 
used  the  accurate  price  in  our 
calculations. 

Comment  4:  Westinghouse  maintains 
that  the  Westinghouse  Price  Rules 
("WPR")  theoretical  price  of  Ansaldo's 
U.S.  unit  should  include  a  15%  adder  for 
detailed  purchaser  specifications.  The 
customer's  specifications  included 
special  materials,  construction,  and 
manufacture.  Petitioner  provides 
discussions  of  items  it  considers 
"special"  in  the  construction  of  the  U.S. 


unit  such  as  placement  of  the  cooler 
control  cabinet,  special  wiring  of 
controls,  special  instrument  wire 
terminals,  and  special  wire 
identification  numbers.  These  items 
could  increase  the  cost  of  manufacture 
of  the  unit  by  $7000. 

Department's  Position:  We  disagree 
that  the  theoretical  price  of  Anasaldo's 
U.S.  unit  should  include  a  15%  special  to  I 

requirement  adder.  Ou?feview  of  thi  •^ilt^ped  back  to  the  U.S.  with  the 
customer's  specifications  indicates  that 
the  design  of  the  transformers  was  not 
so  unusual  or  "special"  that  the  prices 
would  require  such  a  large  adder.  See 
our  response  to  Comment  17. 

Comments:  Petitioner  asserts  that  the 
Department  must  accurately  account  for 
the  tested  sound  level  of  the  U.S.  unit. 
According  to  the  customer's 
specifications,  Ansaldo  was  to  provide 
units  rated  at  79dB.  The  tested  values  of 
the  units  were  actually  73dB,  thereby 
giving  the  units  more  value  than  the 
contract  require.  The  Department  should 
incorporate  this  value  into  the  WPR 
theoretical  price  by  using  the  WPR  48- 
620,  Section  5.  Rule  25  adjustments  for 
variances  below  the  standard  sound 
level  of  79dB. 

Department's  position:  We  disagree. 
The  U.S.  contract  price  was  based  on 
certain  requirements  which  Ansaldo 
was  obligated  to  meet.  We  are  using  the 
contract  price  to  establish  our  United 
States  price  for  our  dumping 
calculations.  Section  5.  Rule  25  of  the 
WPR  48-620  requires  an  adjustment  if 
the  customer  specifies  a  lower  sound 
level.  Since  the  U.S.  customer  did  not 
specify  the  lower  sound  level  we  have 
not  applied  Rule  25. 

Comment  6:  The  Department  should 
account  for  the  three  lightning  arrester 
discharge  counters  and  three  insulation 
bases  on  the  U.S.  unit  by  charging  $232 
for  each  counter  and  $160  for  each  base 
as  required  by  the  WPR  48-620,  Section 
6,  Rule  45. 

Department's  Position:  We  agree  and 
have  included  these  items  in  our 
theoretical  price. 

Comment  7:  The  Department  should 
account  for  a  temperature  rise  test  on 
each  of  the  U.S.  units  in  the  theoretical 
price,  as  specified  in  the  contract.  WPR 
48-620.  Section  6.  Rule  39  calls  for  an 
adder  of  $2666  if  more  than  one 
temperature  test  is  required  on  multi- 
unit  orders. 

Department's  Position:  Our 
preliminary  calculations  did  not  include 
the  additional  test  charges  because  test 
reports  for  the  units  indicated  that  only 
one  temperature  rise  test  had  been 
performed.  We  have  changed  our 
calculations,  however,  so  that  they 
reflect  the  customer's  specifications 
requiring  a  test  on  each  transformer. 


As  described  in  comment  5,  we  have 
accounted  for  the  specifications  to 
which  the  customer  agreed  when  the 
contract  was  established. 

Comment  8:  The  actual  cost  of  the 
American-made  bushings  which  the  U.S. 
customer  specified  should  be  deducted 
from  the  United  States  price  if  they  were 
purchased  in  the  United  States,  shipped 

Italy  for  testing  on  the  units,  andjOAl^ 

transformers.  At  the  same  time  the 
theoretical  price  of  the  U.S.  units  should 
reflect  transformers  without  bushings. 

Department's  Position:  Since  the 
bushings  were  part  of  the  contract  price 
and  they  were  shipped  back  to  the  U.S. 
with  the  transformers  we  have  not 
deducted  their  cost  from  the  actual 
United  States  price  or  the  theoretical 
calculation.  We  regard  these  bushings 
as  being  part  of  the  transformer  and  not 
separable  for  purposes  of  United  States 
price  calculation. 

Comment  9:  The  U.S.  customer's 
specifications  required  a  two-year 
warranty  which  is  beyond  a  standard 
one-year  warranty  according  to  the 
WPR.  A 1%  adder  to  the  theoretical 
price  is  appropriate. 

Department's  Position:  The  U.S.  unit 
had  a  special  in/out  warranty  which 
requires  a  2%  adder  to  the  theoretical 
price.  The  specifications  also  called  for 
an  extended  warranty  of  greater  than  12 
months  but  no  more  than  24  months 
from  date  of  shipment  so  we  have 
included  a  1%  adder  to  account  for  this 
requirement. 

Comment  10:  The  Department  did  not 
make  any  adjustment  for  a  performance 
bond  on  the  U.S.  sale  as  the 
specifications  required.  Using  the 
market  rate  of  one  to  one  and  half 
percent  for  bonds,  the  Department 
should  deduct  $11,410  from  the  sale 
price. 

Department's  Position:  As  the  final 
contract  between  the  manufacturer  and 
its  U.S.  customer  did  not  require  a 
performance  bond,  we  have  not  made  a 
deduction  for  this  item. 

Comment  11:  The  Department 
misapplied  the  5%  export  packing 
provision  of  the  WPR.  Its  subsequent 
deduction  of  this  amount  was  in  error. 
Westinghouse  asserts  that  the 
Department  should  rely  solely  on  the 
WPR  methodology  where  rules  exist  for 
contractual  requirements  such  as 
packing  for  shipment  from  Italy  to  the 
United  States. 

Department's  Position:  We  disagree 
that  we  should  include  the  5%  export 
packing  adder  in  the  theoretical  price  of 
the  U.S.  unit.  We  use  the  WPR 
methodology  to  adjust  for  physical 
differences  between  the  U.S.  and  home 
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maricet  transformers.  Our  twelve-step 
procedure  is  essentially  that  which 
petitioner  proposed  in  previous 
administrative  reviews  of  antidumping 
findings  on  large  power  transformers 
(see  the  final  results  of  adnunistrative 
review  on  large  power  transformers 
from  Italy  (49  FR  31313,  August  6. 1984)]. 
We  agreed  with  petitioner  that  the 
appropriate  method  of  accounting  for 
the  packing  of  the  U.S.  unit  was  to 
deduct  the  actual  cost  of  packing  from 
the  actual  home  market  price,  apply  the 
theoretical  ratio,  and  then  add  the 
actual  cost  of  packing  the  U.S.  unit  to 
the  adjusted  home  market  price,  much 
as  we  make  circumstance  of  sale 
adjustments  in  these  cases. 

Our  preliminary  calculations  were 
incorrect  in  that  we  misapplied  the 
actual  cost  of  packing  the  U.S.  units  to 
the  actual  home  market  price  before, 
rather  than  after,  application  of  the 
theoretical  ratio.  We  have  corrected  this 
error  in  determination  of  these  final 
results. 

Comment  12:  Because  the  U.S.  units 
were  shipped  without  insulating  oil 
Westinghouse  asserts  that  the 
Department  must  calculate  a  theoretical 
price  for  the  U.S.  units  exclusive  of  oil 
which,  using  the  WPR  methodology, 
requires  a  deduction  of  22  cents  per 
gallon  applicable  to  each  unit.  Using  this 
approach,  it  also  becomes  necessary  for 
the  Department  to  deduct  the  actual  cost 
of  the  oil  from  the  U.S.  contract  price. 

Petitioner  refers  to  the  Department's 
practice  in  previous  transformer  reviews 
of  deducting  from  the  theoretical  and 
actual  prices  the  applicable  costs  of 
items  which  were  included  in  U.S. 
contracts  but  provided  after  importation 
of  the  transformers.  Petitioner  suggests 
that  the  Department  use  the  figiue  of 
approximately  $1.00  per  gallon  which 
was  applicable  at  the  time  of  shipment 
of  the  U.S.  unit. 

Department's  Position:  We  agree.  Our 
appraisement  of  merchandise  which 
enters  the  U.S.  should  be  based  on 
calculations  which  reflect  the  condition 
of  the  merchandise  upon  entry.  It  is 
therefore  necessary  to  separate  the  unit 
prices  of  the  imported  transformer  and 
the  domestic  oil  since  only  the 
transformer  was  imported.  For  these 
final  results  we  have  deducted  the  cost 
of  the  oil  from  the  contract  price  of  the 
transformer  using  the  figure  of  $1.00  per 
gallon.  We  have  also  deducted  a  cost  of 
22  cents  per  gallon,  as  instructed  in  the 
WPR.  from  the  theoretical  price  of  the 
U.S.  unit 

Comment  13:  The  Department  should 
have  deducted  oil  from  the  theoretical 
price  of  the  home  market  unit  since  it 
was  sold  without  oil. 


Department's  Position:  We  agree  and. 
have  made  the  deduction  from  the  WPR 
price. 

Comment  14:  Petitioner  argues  that 
the  Department  improperly  allowed  a 
ten-percent  overexcitation  adjustment  to 
the  theoretical  price  of  Ansaldo's  home 
market  unit  Because  this  is  an  unusual ' 
requirement  for  Italian  utiUty 
transformers  and  there  is  no  evidence 
on  the  record  to  support  Ansaldo's  claim 
for  this  adjustment  Westinghouse 
submits  that  the  Department  must  deny 
this  claim. 

Department's  Position:  Ansaldo's 
home  market  customer  specifications 
contain  a  provision  for  the  10% 
overexcitation  requirement.  As  in 
comment  5  where  we  explain  our 
reliance  on  customer  specifications  in 
these  transformer  proceedings,  we  have 
included  the  adjustment  in  our 
theoretical  calculations. 

Sale  by  O.KL 

Comment  15:  Westinghouse  reiterates 
its  objections  to  the  Department's 
decision  to  proceed  with  the  review  of 
O.E.L's  sale  to  the  United  States  in  the 
period  June  1. 1985  through  May  31, 1986. 
Petitioner  has  asserted  throughout  the 
course  of  review  that  the  Department 
has  departed  from  its  traditional 
procedure  by  reviewing  a  sale  for  which 
shipment  of  the  U.S.  merchandise  did 
not  occur  until  after  the  close  of  the 
current  review  period. 

Department's  Position:  The 
Department's  review  of  O.E.L's  U.S. 
sale  in  September  1985  has  not  been 
premature.  The  U.S.  units  under  review 
had  entered  the  United  States  before  we 
began  our  analysis  and  the  U.S. 
customer  made  all  payments  for  the 
transformers  before  publication  of  our 
preliminary  results. 

Comment  16:  Westinghouse  asserts 
that,  as  in  the  Ansaldo  calculations,  the 
Department  misapplied  the  efficiency 
adjustment  for  the  O.E.L  units.  Although 
a  correction  in  O.E.L's  efficiency 
adjustment  is  advantageous  to  the 
foreign  manufacturer,  Westinghouse 
contends  that  the  Department  must 
apply  the  adjustment  consistently  in  all 
cases. 

Department's  Position:  We  disagree 
that  we  applied  the  calculation 
incorrectly.  We  acknowledge  that  there 
was  a  mathematical  error  in  the 
preliminary  calculation  for  O.E.L's 
units.  We  have  re-examined  our 
calculations  to  ensure  that  we  are 
consistently  applying  the  adjustment 

Comment  17:  Petitioner  asserts  that 
the  theoretical  prices  of  O.E.L's  U.S. 
units  must  include  a  15%  adder  for 
"special  requirements"  of  the  contract. 
Special  insulating  materials,  wind  load 


requirements,  and  unusual 
characteristics  of  the  control  cabinet 
are,  according  to  Westinghouse,  just  a 
few  examples  of  the  additional  costs 
O.EX.  must  have  incurred  to  produce 
the  U.S.  units  according  to  the 
customer's  specifications. 

Department's  Position:  We  disagree 
with  Westinghouse.  The  items  to  which 
petitioner  refers  as  special  and  requisite 
of  the  15%  adder  are  not  sufficiently 
unique  and  costly  to  warrant  such  a 
significant  addition  to  the  theoretical 
price.  As  the  WPR  is  not  specific  as  to 
the  type  and  number  of  "special" 
requirements  necessitating  the  15% 
adder,  we  have  evaluated  these 
requirements  on  a  case-by-case  basis.  In 
effect  these  special  requirements  must 
be  very  numerous  or  must  greatly  affect 
the  basic  design  of  the  transformer  in 
order  to  justify  the  15%  increase. 
Otherwise  there  would  be  no  means  of 
distinguishing  between  trivial  and 
substantial  departures  from  ordinary 
specifications  in  establishing  WPR 
prices  on  transformers. 

Comment  18:  The  Department's 
preliminary  theoretical  calculations  for 
the  load  tap  changer  ("LTC")  on  the  U.S. 
units  are  incorrect  and  should  be 
amended  to  accurately  account  for  the 
maximum  kVA  of  regulation  and  the 
maximum  percent  regulation.  With  this 
correction  the  figures  for  the  LTC 
equipment  and  application  charges  will 
reflect  the  units  as  delivered  to  Uie  U.S. 
customer. 

Department's  Position:  We  have  re- 
calculated the  LTC  equipment  and 
application  charges  to  reflect  the 
maximum  kVA  of  regulation  and  the 
maximum  percent  regulation. 

Comment  19:  Westinghouse  argues 
that  the  Department  neglected  to  include 
a  1%  adder  to  the  theoretical  price  of  the 
U.S.  units  for  the  f.o.b.  destination 
requirement  This  figiu-e  in  the  WPR 
determines  the  risk  associated  with 
transportation,  not  the  actual 
transportation  cost.  It  is  also  an 
adjustment  beyond  that  of  normal 
transportation  insurance. 

Department's  Position:  We  disagree 
with  Westinghouse.  As  we  state  in  our 
response  at  comment  11,  the  purpose  of 
the  WPR  methodology  is  to  adjust  for 
physical  differences  between  the  U.S. 
and  home  market  merchandise.  We  do 
not  consider  an  f.o.b.  destination 
requirement  in  the  contract  to  represent 
physical  differences  in  the  merchandise. 
We  have  accounted  for  any  risks 
associated  with  the  transport  of  the 
units  in  the  actual  freight  adjustment 
figures,  including  the  expense  of 
insurance  against  damage  or  loss. 


Comment  20:  Petitioner  again 
disagrees  with  the  Department's 
treatment  of  export  packing  for  the  U.S. 
unit  in  the  preliminary  calculations  and 
maintains  that  we  must  make  the 
adjustment  within  the  WPR  theoretical 
price. 

Department's  Position:  We  disagree 
with  Westinghouse.  See  our  response  at 
conmient  11. 

Comment  21:  Westinghouse  contends 
that  since  the  U.S.  specifications  of  the 
O.E.L  units  required  inclusion  of  oil,  yet 
oil  was  supplied  after  importation  of  the 
transformers,  the  Department  should 
have  made  the  theoretical  and  actual 
deductions  from  the  WPR  and  contract 
prices.  As  in  the  case  of  the  Ansaldo 
units,  Westinghouse  submits  that  at  the 
time  of  shipment  of  the  O.E.L.  units  the 
cost  of  insulating  oil  was  approximately 
$1.00  per  gallon. 

Department's  Position:  We  agree  with 
Westinghouse.  For  these  final  results  we 
deducted  O.E.L.'s  actual  cost  of  oil  from 
the  United  States  price  and  deducted  22 
cents  per  gallon  fitim  the  theoretical 
price  as  required  by  the  WPR. 

Comment  22:  Petitioner  argues  that 
the  Department  neglected  to  deduct  the 
cost  of  the  performance  bond  from  the 
United  States  price  of  the  O.E.L  units. 
Since  there  was  a  requirement  in  the 
U.S.  customer's  specifications  for  a 
performance  bond  and  O.E.L.  did  not 
present  information  in  this  regard, 
Westinghouse  suggests  that  the 
Department  use  a  market  rate  of  one  to 
one  and  a  half  percent  of  the  value  of 
the  contract. 

Department's  Position:  The  customer's 
specifications  did  not  require  that  O.E.L. 
provide  a  performance  bond.  Therefore, 
we  have  not  made  such  a  deduction 
from  United  States  price. 

Comment  23:  Westinghouse  argues 
that  the  Department  inconsistently 
applied  the  rules  in  the  WPR  for 
transformers  without  tap  changers. 
O.E.L's  U.S.  customer  specified  a  tap 
changer  for  its  units  but  the  Department 
interpreted  WPR  48-420,  Section  7,  Rule 
2  to  require  a  4%  reduction  to  the 
theoretical  price.  For  Ansaldo's  home 
market  unit  with  a  load  tap  changer  the 
Department  interpreted  WPR  48-620, 
Section  5,  Rule  15  differently  and  did  not 
make  the  4%  reduction.  Westinghouse 
asserts  that  the  two  rules  have  the  same 
meaning  and  intent  and  there  is  no 
reasonable  basis  for  the  Department's 
interpretations. 

Department's  Position:  We  have 
examined  the  WPR  and  the  sections 
regarding  omission  of  tap  changers.  For 
these  final  results  our  interpretation  of 
WPR  48-420,  Section  7.  Rule  2  is  that  a 
4%  reduction  is  not  appUcable  when 


load  tap  changing  is  part  of  the 
transformer's  design. 

Comment  24:  Westinghouse  objects  to 
the  Department's  use  of  8.5%  as  the 
interest  rate  in  the  credit  cost 
calculations  for  O.E.L's  U.S.  sale.  The 
Department  apparently  had  found  at 
verification  that  this  was  the  rate  at 
which  the  Italian  government  permitted 
O.E.L.  to  borrow  funds  against  its  U.S. 
contract.  Petitioner  asserts  that  the 
Department  should  not  use  the 
preferential  interest  rate  in  its 
calculations  but  should  use  the 
commercial  rate  (15-17%)  appUcable  at 
the  time  of  shipment. 

Department's  Position:  We  disagree. 
At  verification  O.E.L.  submitted  bank 
documentation  that  it  had  borrowed 
against  the  U.S.  contract  under  review 
at  an  interest  rate  of  8.5%.  TTiis 
accurately  represents  O.E.L.'s  cost  of 
extending  credit  to  the  U.S.  customer 
while  waiting  for  payment.  The 
commercial  rate  cited  by  petitioner  is  for 
loans  denominated  in  Itahan  lira,  not 
U.S.  dollars. 

Comment  25:  Westinghouse  has 
maintained  in  all  transformer 
proceedings  that  the  Department  should 
not  make  a  WPR  adjustment  for  seismic 
reinforcement.  It  agrees  with  the 
Department's  recent  decision  not  to 
allow  such  an  adjustment. 
Westinghouse  requests,  however,  that  if 
the  Department  finds  such  an 
adjustment  to  be  appropriate,  the 
Department  should  then  account  for  it  in 
the  theoretical  price  of  O.E.L.'s  U.S.  unit, 
since  its  specifications  contained  special 
seismic  reinforcement  requirements. 

Department's  Position:  We  have 
examined  the  appropriateness  of  a 
special  seismic  reinforcement 
adjustment  in  the  WPR  price 
methodology  we  use  in  these 
proceedings.  We  have  taken  into 
account  the  fact  that  transformers  in  the 
United  States  are  frequently  transported 
by  rail  and  the  bracing  required  for  such 
transportation  is  comparable  to  the 
special  seismic  reinforcement  which 
some  foreign  and  U.S.  customers 
require.  Since  the  bracing  requirement  is 
part  of  standard  transformer  design  we 
have  not  included  a  special  adder  to  the 
WPR  price  for  it. 

Comment  26:  Westinghouse  contends 
that  the  Department  improperly 
included  an  adjustment  for  a  late 
delivery  penalty  in  the  determination  of 
foreign  market  value  in  the  O.E.L. 
analysis.  Ordinary  market  behavior 
does  not  support  such  a  claim  and  the 
Department  is  obligated  to  use  the 
negotiated  contract  price  in  its 
calculations  to  accurately  determine  the 
dumping  margins. 


Department's  Position:  We  disagree 
with  the  Westinghouse  position  that  we 
should  not  include  a  late  delivery 
penalty  in  our  calculation  of  foreign 
market  value.  Our  concern  is  that  we 
base  our  United  States  prices  and 
foreign  market  values  on  the  customers' 
actual  payments,  which  we  have  done 
by  deducting  the  penalty  from  the 
foreign  market  value. 

Comment  27:  Westinghouse  disagrees 
with  the  Department's  adjustments  to 
foreign  market  value  for  a  commission 
in  the  O.E.L.  analysis.  Petitioner  asserts 
that,  since  the  Italian  utility  transformer 
market  does  not  use  competitive 
bidding,  but  rather  uses  an  allocated 
market  approach,  the  services  of  a 
"commissionaire"  would  not  be 
necessary  to  gain  a  contract. 

Department's  Position:  Since  we 
verified  that  payment  to  an  unrelated 
commissionaire  occurred  for  the  home 
market  sale  which  we  are  using  in  our 
analysis,  we  have  allowed  this 
adjustment.  Westinghouse's  assertion 
that  the  Italian  utility  market  allocates 
sales  to  the  manufacturers  is  based  on 
issues  Ansaldo  has  raised  with  the 
Department.  According  to  Ansaldo,  such 
allocations  apply  to  transformers  with 
primary  voltages  of  220  kV  or  more.  The 
O.E.L.  home  market  unit  under 
consideration  has  a  primary  voltage  of 
127  kV.  The  customer's  contract  called 
for  a  commission,  we  verified  that  O.E.L 
had  paid  a  commission,  and  we  have 
deducted  this  amount  from  the  foreign 
market  value. 

Comment  28:  Westinghouse  argues 
that  the  cost  of  warehousing  the  home 
market  unit  which  O.E.L  has  claimed  as 
an  adjustment  to  the  foreign  market 
value  is  inappropriate  in  the  transformer 
cases.  Manufacturers  of  these  large   . 
items  do  not  incur  additional 
warehousing  costs  if  a  customer 
postpones  delivery  of  a  finished  unit 
because  the  units  can  simply  be  placed 
in  any  available  area,  whether  inside  a 
building  or  in  an  outer  yard  of  the 
factory.  O.E.L.'s  allocation  of  the  cost  of 
"warehouse"  space  which  is  simply 
unused  factory  floor  space  is  not 
appropriate  within  the  Department's 
policy  on  warehousing  allowance. 

Department's  Position:  We  agree  with 
Westinghouse  and  have  not  included  an 
adjustment  for  "warehousing"  of  the 
home  market  unit. 

Comment  29:  Westinghouse  asserts 
that  the  Department  must  deduct  the 
antidumping  duties  from  the  United 
States  prices  for  the  O.E.L.  and  Ansaldo 
calculations.  The  two  exporters  are  also 
the  importers-of-record  and  are 
responsible  for  the  payment  of  the  cash 
deposits  and  any  antidumping  duties. 
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Petitioner  contends  that  these  duties 
represent  charges  included  in  the  prices 
to  the  U.S.  customers. 

Department's  Position:  We  disagree. 
Antidumping  duties  paid  upon  entry  of 
the  merchandise  are  only  estimates.  We 
do  not  know  the  actual  amounts  per  sale 
until  we  complete  an  administrative 
review  of  the  period.  Therefore,  the 
Department's  practice  is  to  make  no 
adjustment  for  these  duties. 

Comments  by  I.E.L  and  N.I.E.L 

Comment  30:  N.I.E.L  argues  that  the 
Department  may  not  treat  it  as  the  same 
company  as  I.E.L  I.E.L  was  placed  in 
Extraordinary  Administration  in  1981 
and  is  no  longer  a  producer  of 
transformers.  N.I.E.L  did  not  assume 
responsibility  for  I.E.L's  antidumping 
obligations  when  the  new  company 
purchased  I.E.L.'s  assets  and  habilities. 

Department's  Position:  We  disagree. 
The  entire  business  complex  of  I.E.L 
was  transferred  to  N.I.E.L,  including 
production  assets,  land,  contracts, 
patents,  and  all  commercial  activity. 
After  review  of  the  transfer  documents 
we  conchide  that  the  activities  of  I.E.L. 
are  being  continued  under  N.I.E.L  The 
fact  that  N.1.E.L  may  not  have  assumed 
responsibility  for  I.E.L.'s  antidumping 
obligations  is  not  relevant  to  the 
determination  that  N.I.E.L  is  the 
successor  company.  We  maintain  our 
position  that  N.I.E.L  is  the  successor 
company  to  I.E.L. 

Comment  31:  N.I.E.L.  asserts  that  the 
Department  inappropriately  determined 
the  I.E.L/N.I.E.L  cash  deposit  rate  on  a 
weighted-average  margin  of  a  12-month 
period  that  was  part  of  a  6-year  period 
of  review.  The  Department  has 
aggregated  review  periods  in  previous 
transformer  proceedings  and  should  do 
so  in  this  review. 

Department's  Position:  We  disagree. 
Although  the  review  covers  shipments 
for  twelve  years  we  established  a  cash 
deposit  rate  based  on  the  last  12-month 
period  with  shipments.  We  believe  the 
margin  for  the  most  recently  reviewed 
period  is  generally  the  best  estimate  we 
have  of  the  producer's  current  behavior. 
Therefore,  it  is  appropriate  to  use  the 
most  recent  rate  as  the  cash  deposit 
rate.  This  is  consistent  with  the  cash 
deposit  rates  we  have  established  in 
previous  reviews  of  these  transformer 
findings. 

Comment  32:  N.I.E.L.  asserts  that  the 
Department  must  adjust  the  foreign 
market  value  of  comparison  units  when 
U.S.  customers  have  withheld  payments 
for  certain  defects  or  late  delivery 
penalties.  Absence  of  a  corresponding 
adjustment  creates  an  imbalanced 
calculation  because  a  defective  unit  is 
being  compared  to  a  non-defective  unit 


or  a  transformer  shipped  on  time  is 
being  compared  to  a  unit  which  was 
shipped  later  than  scheduled. 

Department's  Position:  We  disagree. 
Our  calculations  must  reflect  the  amount 
the  customer  paid  for  the  merchandise  it 
received. 

Comment  33: 1.E.L  and  N.1.E.L 
request  revocation  of  the  antidumping 
fmding  since  there  have  been  no  sales  at 
less  than  fair  value  ("LTFV")  for  more 
than  two  years  and  no  shipments  for 
more  than  four  years. 

Department's  Position:  The  decision 
to  revoke  an  antidumping  finding  with 
respect  to  one  company  does  not  rely 
solely  on  the  absence  of  sales  at  LTFV 
or  lack  of  shipments.  In  addition,  the 
Department  must  be  satisfied  that  there 
is  no  likelihood  of  resumption  of  sales  at 
less  than  fair  value  within  the  meaning 
of  19  CFR  353.54(a).  In  making  such  a 
determination,  we  must  consider  the 
merchandise  and  its  market  We  note 
that  there  is  a  limited  market  in  the  U.S. 
for  the  transformers  and  that  there  may 
be  several  years  between  sales  of  the 
units.  Because  there  have  been  no  sales 
by  I.E.L/N.I.E.L  in  several  years  we 
have  decided  that  we  lack  information 
to  determine  whether  there  is  no 
likelihood  of  resumption  of  sales  a!  less 
than  fair  value.  The  last  period  reviewed 
for  I.E.L.  indicates  substantial  dumping 
margins.  Until  we  see  this  firm  (and  its 
successor  firm,  N.I.E.L.)  making  sales  at 
fair  value  prices  a  revocation  would  be 
premature. 

Comments  by  Ansaldo 

Comment  34:  Ansaldo  disagrees  with 
the  Department's  calculations  of  credit' 
income  and  cost  for  its  sales.  The 
manufacturer  maintains  that  it  builds 
credit  costs  into  the  payment  terms  of 
the  contract.  It  is  proper  to  calculate  the 
cost  of  credit  only  when  the  customer 
does  not  make  payments  according  to 
the  contract's  schedule.  The  transformer 
industry  uses  scheduled  payments  both 
before  and  after  shipment  to  meet  the 
costs  of  manufacturing  these  large 
customer-specific  units.  Ansaldo  argues 
that  the  payments  which  the  customer 
makes  before  shipment  do  not  generate 
income  in  the  manner  which  the 
Department  calculated. 

Department's  Position:  We  maintain 
our  position  that  if  a  manufacturer 
receives  payment  before  shipping  the 
merchandise  the  credit  calculation 
should  reflect  a  credit  income.  In  our 
dumping  calculations  we  need  to 
establish  a  conmion  point  in  order  to 
accurately  evaluate  the  total  value  to 
each  customer  of  its  credit  terms.  To  do 
as  Ansaldo  suggests,  and  only  adjust  for 
the  impact  of  the  home  market 
customer's  delay  in  payment,  would  not 


make  an  adjustment  for  the  differences 
in  the  underlying  terms  of  payment 
between  the  two  markets  and  their 
effects  on  the  contract  prices. 

Comment  35:  Ansaldo  asserts  that  the 
Department  must  make  an  inflation 
adjustment  in  its  calculations  because 
the  home  market  unit  was  shipped 
sixteen  months  after  the  shipment  of  the 
U.S.  unit.  The  Department  mdicated  in 
earlier  transformer  notices  that  it  "will 
consider  an  inflation  adjustment" 
(notice  of  final  results  of  review;  large 
power  transformers  from  Japan  (51  PR 
21197,  June  11, 1986)).  Ansaldo  suggests 
that  the  Department  should  adjust  for 
inflation  by  decreasing  the  home  market 
price  by  10.1%  which  corresponds  to  the 
inflation  figure  of  the  home  market 
contract. 

Department's  Position:  We  agree  that 
an  inflation  adjustment  may,  in  some 
future  situation,  be  necessary  in 
administrative  reviews  of  the  findings 
on  transformers.  However,  since 
Ansaldo  did  not  provide  inflationary 
information  until  after  the  publication  of 
our  preliminary  results,  we  have  not 
considered  the  information  in  these  final 
results. 

Comment  36:  Ansaldo  requests  that 
the  Department  include  adders  in  its 
theoretical  price  of  the  home  market  unit 
to  account  for  the  special  finish 
requirement  in  the  customer 
specifications.  This  requirement  forces 
Ansaldo  to  provide  a  three-year  paint 
guarantee  when  one  year  is  the  usual.  In 
addition,  the  Department  should  not 
have  prorated  the  figure  for  the 
additional  thickness  of  paint  over  the 
standard  3  mils.  The  customer  required 
a  paint  thickness  of  5.2  mils,  2.2  mils 
over  the  standard,  so  the  proper  adder 
would  be  3  mils.  Westinghouse  counters 
that  the  Department  should  not  have 
prorated  the  2.2  mils  but  should  have 
only  considered  an  addition  for  2  mils  of 
paint. 

Department's  Position:  The 
Department  does  not  consider  the 
"special  finish"  requirement  of  the  home 
market  customer  to  be  sufficiently 
different  from  the  home  market  standard 
requirement  to  justify  a  special  adder. 
Since  transformers  are  subject  to  natural 
elements  for  as  many  as  thirty  years  we 
do  not  accept  a  special  claim  for  a  three- 
year  paint  guarantee.  We  do  not 
disagree  that  an  additional  2.2  mils  of 
paint  was  required  by  the  customer. 
However,  our  proration  of  the  2.2 
additional  mils  is  not  improper. 
Although  the  WPR  does  not  address 
proration  in  this  category,  we  maintain 
that  if  the  customer  requests  and 
receives  a  certain  thickness  of  paint, 
then  the  WPR  price  we  determine  for 


our  calculations  should  reflect  those 
specifications. 

Comments  by  O.EX. 

Comments  37: 0.E.L.  asserts  that  the 
Department  should  use  the  irrevocable 
bid  date  of  the  U.S.  bid  to  determine  the 
date  for  currency  conversion  in  the 
antidumping  analysis.  According  to  a 
contract  document  which  required  that 
the  terms  were  set  with  the  bid  and 
which  pre-dated  the  actual  contract, 
O.E.L.  undertook  exchange  rate 
fluctuatioii  risks  before  the  actual 
contract  was  signed.  TTie  Department 
has  used  a  lett«-  of  intent  date  in 
previous  transfwmer  reviews  of  the 
finding  on  Japanese  transformers.  In 
addition,  O.E.L  maintains  that  general 
contract  law  stipulates  that  the  offer 
was  an  irrevocable  firm  offer  and, 
because  revocation  of  die  offer  may 
have  resulted  in  a  breach  of  contract. 
O.E.L  had  necessarily  assumed  all  risks 
associated  with  the  sale. 

Department's  Position:  We  disagree 
with  0£X.  There  was  no  contract  by 
the  U.S.  customer  until  the  date  of 
acceptance.  In  addition,  the  letter  of 
intent  between  Japanese  manufacturers 
and  customers  is  actually  an  a^eement 
to  begin  production  whereas  O.E.L'8  bid 
is  sunply  an  offer  until  it  is  accepted. 
Therefore,  we  consider  the  date  of 
acceptance  of  O.EJL'«  offer  to  be  the 
date  of  purchase  and,  therefore,  the  date 
on  which  to  make  our  cunency 
conversion  according  to  the 
requirements  of  the  Commerce 
Regulations  (19  CFR  353.56). 

Comment  38:  A  WPR  price  adder  of 
$2400  for  a  mounted  bushing  potential 
device  for  the  U.S.  units  is  not  necessary 
because  the  units  did  not  have  this 
equipment. 

Department's  Position:  We  agree  and 
have  not  included  the  figure  in  our 
theoretical  price. 

Comment  39: 0.E.L.  argues  that  the 
Department's  inclusion  of  a  5%  adder  for 
export  padcing  in  the  WPR  price  of  the 
U.S.  units  and  the  subsequent  deduction 
resulted  in  a  distortion  of  the  theoretical 
price.  Since  the  developed  price,  which 
included  the  export  packing  adder,  was 
used  to  calculate  the  load  tap  changer 
charge,  the  final  price  after  deduction  of 
the  export  packing  amount  still  includes 
a  portion  of  the  packiqg  due  to  the 
application  of  a  percentage  to  the 
packing-inclusive  price.  O.EXm  asserts 
that  the  Department  should  not  make 
the  WPR  adjustment  at  all  and  rely 
solely  on  the  actual  packing  cost  in  its 
calculations. 

Department's  Postion:  As  we  discuss 
in  Comment  11  we  have  not  applied  a 
5%  export  packing  figure  to  the 
theoretical  prices  of  the  U.S.  units. 


Rather,  we  have  used  actual  packing 
costs  of  the  U.S.  units  and.  where 
applicable,  of  home  market  units  in  our 
determination. 

Comment  40: 0.E.L  contends  that  the 
theoretical  price  of  its  home  market  unit 
should  include  an  additional  1%  adder 
for  warranty  according  to  the  WPR 
Section  10.  nde  2.  In  this  case,  there  was 
a  warranty  period  of  "12  months  from 
commissioning,  max.  24  months  from 
delivery  ex-factoiy." 

Department's  Position:  We  agree  and 
have  included  this  in  our  calculation  of 
theoretical  price. 

Comment  41:  O.E.L.  requests  that  the 
Department  use  a  precise  conversion 
factor  when  converting  the  volume  of  oil 
for  the  home  market  unit  from  liters  to 
gallons  to  make  the  appropriate 
deduction  in  die  theoretical  price. 

Department's  Position:  For  our 
preliminary  results  we  used  a  common 
conversion  factor  of  LI  quart/liter  in  our 
deduction  of  oil  fi-om  the  theoretical 
price.  In  these  final  results  we  have  used 
a  more  precise  conversion  factor  of 
1.0567  quarts  per  liter. 

Comment  42:  The  Department 
inconsistently  calculated  the  time 
periods  between  dates  of  shipment  and 
payment  on  both  the  U.S.  and  the  home 
market  units  in  its  determination  of 
credit  income  and  cost.  O.EJL  requests 
that  we  oonsistentiy  apply  our 
calculations.  O.E.L  also  notes  that  the 
Department  made  a  clerical  error  in 
determining  periods  between  the  date  of 
shipment  and  an  escalation  payment  for 
the  home  market  unit 

Department's  Position:  We  have 
reviewed  our  credit  calculations  for  any 
inconsisteiuies  or  clerical  errors  and 
made  corrections  where  necessary. 

Comment  43: 0.EX.  contends  that  the 
Department  mistakenly  used  an  interest 
rate  in  its  home  maricet  credit 
calculations  that  reflected  the  cost  of 
only  one  loan  and  not  the  quarterly 
interest  rate  O.E.L.  was  experiencing  at 
the  time  of  slnpment  of  ftat  unit. 
Documents  which  O.E.L.  presented  at 
verification  provide  interest  rates  and 
additional  bank  charges  which  more 
accurately  represent  O.E.L.'s  cost  of 
borrowing  during  June  1986,  the  month 
of  shipment 

Department's  Posiiion:  We  have 
recalculated  the  credit  figures  to  include 
the  bank  charges  and  to  base  the  credit 
expense  on  all  of  tiie  loans  in  effect  at 
the  time  of  riiipment 

Comment  44: 0 JSJL  asserts  that  Uie 
Department  should  allow  an  adjustment 
to  foreign  market  value  to  account  for 
prototype  short-orcuit  testing.  O.E.L 
performed  this  short-circuit  test  on  a 
home  market  unit  which  was  identical  in 
design  to  the  unit  we  are  using  for 


comparison  purposes.  Since  the  test  was 
made  for  all  nine  units  only  on  the 
prototype,  an  allocated  amount  of  the 
cost  of  the  test  must  be  deducted  from 
the  foreign  market  value.  Since  the  U.S. 
customer  did  not  request  such  a  test  and 
one  was  not  done  there  is  a  difference  in 
the  circumstances  of  sale  and  the 
dumping  calculations  should  reflect  the 
difference. 

Department's  Position:  We  disagree 
with  0£X,.  Short-circuit  testing  is 
allocated  to  units  through  manufacturing 
overhead  in  much  the  same  fashion  as 
temperature  rise  and  audible  sound  tests 
are  allocated.  We  use  the  WPR 
methodology  to  make  our  comparisons 
and  built  into  the  WPR  are  several 
assumptions,  such  as  the  allocation  of 
overhead,  regarding  the  manufacture  of 
transformers.  In  addition,  it  is  possible 
that  O.E.L.  may  continue  to  manufacture 
units  from  that  prototype  and  the 
Department  is  not  in  a  position  to  accent 
the  allocation  OJEJL.  has  presented. 

Comment  45: 0.E.L  indicates  that  the 
Department  made  a  clerical  error  in  its 
efficiency  calculation. 

Department's  Position:  As  we  discuss 
in  Comment  16.  we  have  reexamined  our 
efficiency  adjustment  and  made 
appropriate  changes  and  corrections. 

Final  Results  of  Review 

Based  on  our  analysts  of  the 
comments  received  we  have  determined 
that  the  following  margins  exist  for  the 
firms  and  periods  under  review: 


ManufKlu«r/e<9ioft8r 

Period 

Itargx 
(per- 

I.E.L _ 

\£JL ? 

«E.L..._ ] 

AlMldO.     . 

OE.L           J 

5/w»o5/eo 

6/90iovei ._ 

SrSI  to  5/8S 

«/»3  IB  iftS .... 
6/B5  to  5/86  - __ 

17.13 

71.40 

'71.40 

0.00 

OjOO 

'  No  Qhipnnoflts  <luiinQ  Khn  pcnod. 

The  Department  shall  determine,  and 
the  Customs  Sovice  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  tietween 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  direcdy  to  the  Customs  Service. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  most  recent  of  the  above  margins 
shall  be  required  on  shipments  by  the 
companies  under  review  of  large  power 
transformers  from  Italy. 

For  any  future  shipments  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
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after  May  31, 1986  and  who  is  unrelated 
to  any  previously  reviewed  Hrm.  a  cash 
deposit  of  0.0  percent  shall  be  required. 
These  deposit  requirements  are  effective 
for  all  shipments  of  Italian  transformers 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
Tinal  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Date:  December  3, 1987. 
Gilbert  B.  Kaplan, 
Acting  Assistant  Secretary,  Import 
Administration. 

|FR  Doc.  87-28391  Filed  12-9-87;  8:45  am) 
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Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  issuance  of  an  export 
trade  certificate  of  review.  Application 
#  87-00012. 

summary:  The  Department  of 
Commerce  has  issued  an  export  trade 
certificate  of  review  to  the  U.S.  Hide, 
Skin  &  Leather  Association  (HS  &  L). 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 

FOR  FURTHER  INFORMATION  CONTACT! 

John  E.  Stiner,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202-377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificate  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  Part  325  (50  FR  1804, 
January  11. 1985). 

The  Office  of  Export  Trading 
Compnay  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  CfHiducI 

Export  Trade  | 

Products:  Preserved  hides  and  skins, 
and  leather  in  various  stages  of 
finishing. 


Related  Services:  Procurement  of 
transportation  services  for  Products 
exported  or  in  the  course  of  being 
exported.  Transportation  services 
include  overseas  fi'eight  transportation, 
inland  freight  transportation  to  a  U.S. 
export  terminal,  port,  or  gateway: 
packing  and  crating;  leasing  of 
transportation  equipment  and  facilities; 
terminal  or  port  storage;  wharfage  and 
handling;  insurance;  forwarder  services; 
export  sales  documentation  and 
services;  and  customs  clearance. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Members  (in  addition  to  applicant) 

Anamax  Corporation.  Green  Bay.  WI; 
CHS  Intercontinental  Company. 
Houston.  TX;  Dietrich  Hide  Corporation. 
Boston.  MA;  Eastern  Trading  Company. 
Inc..  Los  Angeles.  CA;  A.J.  Hollander  & 
Company.  Inc..  New  York.  NY;  Intermet. 
Ltd..  Bloomfield  Hills,  MI;  Kaufmann 
Trading  Corporation,  New  York,  NY;  M. 
Lyon  &  Company,  Kansas  City.  MO;  A. 
Mindel  &  Son.  Inc..  Toledo.  OH;  Moyer 
Packing  Company,  Souderton,  PA; 
NAHE  Texas,  Inc.,  Pasadena,  TX; 
National  By-Products,  Inc.,  Des  Moines, 
LA;  Newon  Industries  Corporation, 
Rutherford,  NJ;  Southwest  Hide 
Company,  Boise,  ID;  Trans  Coast 
International,  Inc.,  Los  Angeles,  CA; 
Trans  World  Hide  Corporation.  Cedar 
Rapids.  LA;  Union  Hide  Company.  Inc., 
Oakland.  CA;  United  Industries,  Inc., 
Portland.  OR;  and  WE  Company. 
Detroit.  MI.  (The  Chilewich  Corporation 
has  relinquished  under  the  certificate 
pursuant  to  Section  325.15  of  the 
Regulations.) 

Export  Trade  Activities  and  Methods  of 
Operation 

On  behalf  of  the  Members.  HS  &  L  and 
the  Members  may:  1.  Negotiate  with 
steamship  conferences,  steamship  lines, 
railroads,  trucking  companies,  container 
leasing  companies,  insurance 
companies,  terminals,  and  freight 
consolidators  and  forwarders  to  obtain 
rates  and  other  terms  for  transportation 
services  for  the  Members. 

2.  Meet  and  exchange  information  on 
transportation  services,  including: 

a.  Potential  suppliers; 

b.  Rates  and  terms; 


c.  Other  information  as  may  be 
necessary  to  analyze,  negotiate  for.  and 
procure  transportation  services. 

3.  Consolidate  or  distribute  freight  on 
a  nonprofit  basis  for  the  Members  in 
order  to  secure  carload,  truckload.  or 
other  volume  rates  or  service  contracts 
for  Products  exported  or  in  the  course  of 
being  exported. 

4.  Meet  and  discuss  supply  and 
demand  for  hides  and  skins  in  the 
Export  Markets,  including  volumes 
desired  by  export  customers  and 
anticipated  export  prices. 

5.  Discuss  and/or  agree  on  terms  of 
export  sales  of  hides  and  skins, 
including  prices  to  be  charged  to  export 
customers  by  the  Members. 

6.  Prescribe  the  following  conditions 
for  membership  (within  the  meaning  of 
S  325.2(1)  of  the  Regulations)  in  this 
certificate: 

a.  Any  company  in  good  standing  in 
the  U.S.  Hide,  Skin  &  Leather 
Association  is  eligible  for  membership. 

b.  Any  Member  may  resign  upon 
giving  sixty  days  prior  written  notice  to 
HS&L 

c.  New  Members  may  be  added  upon 
proper  request  to  HS  &  L  and  upon 
amendment  of  the  certificate. 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4102.  U.S.  Department  of 
Conunerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 

Date:  December  4, 1987. 
John  E  Stiner, 

Director,  Office  of  Export  Trading  Company 
Affairs. 
[FR  Doc.  87-28365  Filed  12-ft-87;  8:45  am) 

WLUNO  CODE  3StO-On-M 


Environmental  Protection  Agency  et 
aU  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW.,  Washington. 
DC. 

Docket  Number:  87-265.  Applicant: 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  NC  27711. 
Instrument:  Tunable  Diode  Laser 
Spectrometer.  Manufacturer  Unisearch 
Associates.  Inc..  Canada.  Intended  Use: 
See  notice  at  52  FR  32824.  August  31. 


1987.  Reasons  For  This  Decision:  The 
foreign  instrument  is  capable  of 
detecting  NOi  and  HNOs  at  0.5  ppb 
levels  of  concentration.  Instrument 
Ordered:  September  30, 1985. 

Docket  Number  87-^220.  Applicant- 
University  of  Washington.  Seattle,  WA 
98195.  Instrument-  Thermal  Ionization 
Mass  Spectrometo-,  Model  VG  Sector. 
Manufactiirer:  VG  Isotopes  Ltd.,  United 
Kingdom,  tatepded  Use:  See  notice  at  52 
FR  32823,  August  31. 1987.  Reasons  For 
This  Decision:The  foreign  instrument 
provides  automated  multicoUection  and 
analysis  of  data  of  small  samples  of  Ph. 
Nd,  E,  and  Rb/Si  Ratio.  Instrument 
Ordered-  December  16, 1986. 

Comments:  None  received. 

Decision:  Approved.  No  domestic 
manufac^tffer  was  both  "able  and 
willing"  to  manufacture  an  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  such 
purposes  as  each  instrument  was 
intended  to  be  used,  and  have  it 
available  to  the  applicant  without 
unreasonable  delay  in  accordance  with 
S  301.5(dK2)  of  the  regulations,  at  the 
time  each  foreign  instrument  was 
ordered.  The  capabilities  of  each  of  the 
forei^  instruments  described  above  are 
pertinent  to  eadi  applicant's  intended 
purposes.  We  know  of  no  domestic 
manufacturer  both  able  and  willing  to 
provide  an  instrument  with  the  required 
features  at  the  time  the  foreign 
instrument  was  ordered. 

As  to  the  domestic  availability  of 
instruments,  §  301.5(d)(2)  of  the 
regulations  provides  that,  in  determining 
whether  a  U.S.  manufacturer  is  able  and 
willing  to  produce  an  instrument,  and 
have  it  available  without  unreasonable 
delay,  "the  normal  commercial  practices 
applicable  to  the  production  and 
delivery  of  instruments  of  the  same 
general  category  shall  be  taken  into 
account,  as  well  as  other  factors  which 
in  the  Director's  judgment  are 
reasonable  to  take  into  account  under 
the  circumstances  of  a  particular  case." 
This  subsection  also  provides  that,  if  "a 
domestic  manufacturer  was  formally 
requested  to  bid  an  instrument,  without 
reference  to  cost  limitations  and  within 
a  leadtime  considered  reasonable  for 
the  category  of  instrument  involved,  and 
the  domestic  manufacturer  failed 
formally  to  respond  to  the  request,  for 
the  purposes  of  this  section  the  domestic 
manufacturer  would  not  be  considered 
willing  to  have  supplied  the  instrument." 

The  regulations  require  that  domestic 
manufactureis  be  both  "able  and 
willing"  to  produce  an  instrument  for  the 
purposes  of  comparison  with  the  foreign 
instrument.  Where  an  applicant,  as  in 
these  cases,  received  no  timely  response 
to  a  formal  request  for  quotation,  it  is 


apparent  that  the  domestic 
manufactwers  were  eifter  not  able  or 
not  willing  to  prodtice  an  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  each 
foreign  instrument  was  intended  to  be 
used  at  the  time  it  was  ordered. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  87-28393  Filed  12-9-87;  8:45  am] 

BILLING  CODE  SSKM>S-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
S  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  fUed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  1523.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  NW..  Washington.  DC. 

Docket  Number  88-026.  Applicant- 
University  of  Pittsburgh,  Department  of 
Chemical  Engineering.  1249  Benedum 
Hall,  Pittsburgh.  PA  15261.  Instrument 
High  Pressure  PVT  Cell,  Model  JEFRI 
155-10-PVT.  Manufacturer  D.  B. 
Robinson  and  Associates,  Canada. 
Intended  Use:  Investigations  of  the 
densities,  compositions  and  visual 
characteristics  of  mixtures  of  COi,  oil 
and  brine,  and  supercritical  suspensions 
of  COz  solid  particle  mixtures. 
Experiments  will  be  conducted  to 
acquire  accurate  data  for  these  systems 
and  then  to  model  the  behavior. 
Application  Received  by  Commissioner 
of  Customs:  November  3. 1987. 

Docket  Numiter  88-027.  Applicant: 
Scripps  Clinic  and  Research  Foundation, 
10666  N.  Torrey  I*ines  Road,  Lajolla,  CA 
92037.  Instrument-  Electron  Microscope, 
Model  CM12.  Manufacturer  N.V. 
PhiUps,  The  Netherlands.  Intended  Use: 
Studies  of  various  biological  materials 
to  obtain  direct  structural  information 
using  the  methodology  of  electron 
crystallography.  The  goals  of  the 
investigations  are  to  understand  how 
the  subcellular  organelles  or  assemblies 
function  and  to  elucidate  the  part  they 
play  in  the  life  of  the  cell.  These 
investigations  will  include  studies  of  the 
following: 


1.  Gap  junctions,  communicating 
junctions  and  acetylcholine  receptors. 

2.  Nuclear  pore  complexes  and  the 
cytoskeleton  in  yeasL 

3.  Gonococcal  pili  and  macrophages 
infected  with  salmonella. 

4.  Microtubules  and  muscle  proteins. 

5.  DNA  of  Serratia  mutants. 

6.  Poliovirus,  hepatitis  B  virus  and 
murine  retrovirus. 

7.  Cytotoxins  in  the  cell. 

In  addition,  the  instrument  will  be 
used  for  pre-  and  post-doctoral  training 
in  the  use  of  the  electron  microscope  as 
a  research  tool.  Application  Received  by 
Commissioner  of  Customs: 

Docket  Number  88-028.  Applicant- 
University  of  Wisconsin.  Department  of 
Geology  and  Geophysics,  1215  W. 
Dayton  Street  Madison,  WI  53706. 
Instrument  Mass  Spectrometer,  Model 
VG  354/S.  Manufacturer  VG 
Instruments,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used 
primarily  for  the  study  of  geological 
samples  such  as  rocks  and  minerals 
collected  from  the  surface  of  the  Earth. 
The  emphasis  of  the  research  will  be  to 
trace  the  origin  of  various  terrestrial 
materials  within  the  context  of  the  origin 
and  the  evolution  of  the  Earth. 
Application  Received  by  Commissioner 
of  Customs:  November  9, 1987. 

Docket  Number  88-029.  Applicant 
University  of  Southwestern  Louisiana, 
P.O.  Box  41008,  Lafayette,  LA  70504. 
Instrument  Scanning  Attachment  for  H- 
600  Electron  Microscope,  Model  H-6010. 
Manufacturer  Hitachi  Scientific 
Instruments,  Japan.  Intended  Use:  The 
instrument  is  an  acoessoiy  to  an  existing 
electron  microscope  which  is  being  used 
in  various  projects  ranging  from 
comparative  ultra  structural  studies  to 
molecular  studies  requiring  high 
resolution  scanning  and  transmission 
microscopy.  The  research  projects  will 
include  the  following: 

Dynamics  and  organization  of  the 
cytoskeleton  in  protist  and  plants  cells. 

Studies  of  cell  motility  to  include 
development  and  three-dimensional 
configuration  of  the  Hagellar  apparatus 
of  dinoflagellates  and  the  intracellular 
movements  during  cell  division  in 
monoplastidic  plant  cells. 

Comparative  ultrastructure  and 
evolution  of  dinoflagellates  and  early 
land  plants. 

Ontogenetic  divergence  in  form  and 
function  of  decapod  crustaceans. 

Enzyme  localization  during 
development  and  yolk  platelet 
degradation  during  preemergent 
development  in  brine  shrimp. 

Ultrastructure  of  cricket  excretory 
system  and  ion  and  water  regulation  in 
insects. 
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Application  Received  by 
Commissioner  of  Customs:  November  9, 
1987. 

Docket  Number  88-030.  Applicant- 
University  of  Southwestern  Louisiana, 
P.O.  Box  4100,  Lafayette,  LA  70504. 
Instrument-  Electron  Microscope,  Model 
H-7000-3.  Manufacturer  Hitachi 
Scientific  Instruments,  Japan.  Intended 
Use:  The  instrument  will  be  used  in 
various  projects  ranging  from 
comparative  ultrastructural  studies  to 
molecular  studies  requiring  high 
resolution  scanning  and  transmission 
microscopy.  The  research  projects  will 
include  the  following: 

Dynamics  and  organization  of  the 
cytoskeleton  in  protist  and  plant  cells. 

Studies  of  cell  motility  to  include 
development  and  three-dimensional 
configuration  of  the  flagellar  apparatus 
of  dinoflagellates  and  the  intracellular 
movements  during  cell  division  in 
monoplastidic  plant  cells. 

Comparative  ultrastructure  and 
evolution  of  dinoflagellates  and  early 
land  plants. 

Ontogenetic  divergence  in  form  and 
function  of  decapod  crustaceans. 

Enzyme  localization  during 
development  and  yolk  platelet 
degradation  during  preemergent 
development  in  brine  shrimp. 

Ultrastructure  of  cricket  excretory 
system  and  ion  and  water  regulation  in 
insects. 

Application  Received  by 
Commissioner  of  Customs:  November  9, 
1987. 

Docket  Number  88-032.  Applicant: 
Virginia  Commonwealth  University. 
Medical  College  of  Virginia,  Department 
of  Physiology,  1101  E.  Marshall  Street, 
Sanger  Hall,  Richmond,  VA  23298-0001. 
Instrument  Rapid  Kinetics  Accessory, 
Model  SFA-11.  Manufacturer  HI-Tech 
Scientific.  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  In 
research  projects  to  obtain  a 
quantitative  description  of  the  kinetics 
of  Ca**^  release  from  isolated 
sarcoplasmic  reticulum  induced  by  1,4,5- 
triphosphoinositol  (IPj).  Application 
Received  by  Commissioner  of  Customs: 
November  10. 1987. 

Docket  Number  88-033.  Applicant: 
Brigham  Young  University,  Provo.  UT 
84602.  Instrument  Nitrogen  Dioxide 
Analyzer,  Model  LMA-3.  Manufacturer 
Scintrex.  Canada.  Intended  Use:  The 
instrument  will  be  used  in 
environmental  atmospheric  chemistry 
field  studies  to  determine  the 
concentration  of  N02  in  environments 
where  the  concentration  of  No«  is  small 
relative  to  NO.  The  studies  will  require 
real-time  monitoring  and  detection  of 
concentrations  as  low  as  100  ppt.  The 
data  will  be  used  in  studies  which  have 


as  their  objective  the  determination  of 
nitrogen  oxide  chemistry  in  indoor  air 
environments  where  emissions  from 
such  sources  as  cooking,  combustion  of 
wood  or  oil.  and  environmental  tobacco 
smoke  are  present.  Application 
Received  by  Commissioner  of  Customs: 
November  12. 1987. 
Frank  W.  CneL 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  87-28394Filed  12-9-87;  8:45  am] 

BiLUNG  COOe  3S10-OS-M 


(DocKet  No.  7110-01] 

Actions  Affecting  Export  Privileges; 
Harvey  Mendelsohn 

In  the  Matter  of:  Harvey  Mendelsohn, 
Respondent;  Docket  No.  7110-01. 

Summary 

Pursuant  to  the  consent  agreement 
reached  by  the  Department  of 
Commerce  (Department)  and  Harvey 
Mendelsohn  (Mendelsohn]  in  the  above 
captioned  proceeding,  which  agreement 
is  approved  by  the  Administrative  Law 
Judge  (ALJ)  in  his  Recommended 
Decision  and  Order,  Harvey 
Mendelsohn,  with  a  mailing  address  at 
Clapp  &  Eisenberg,  80  Park  Plaza, 
Newark,  New  Jersey,  07102,  is  assessed 
a  civil  penalty  in  the  amount  of 
$5,000.00. 

Order 

On  November  6. 1987,  the  ALJ  issued 
his  Recommended  Decision  and  Order 
approving  the  consent  proposal 
submitted  by  the  parties  in  the  above 
referenced  matter.  The  Recommended 
Decision  and  Order  was  referred  to  me 
pursuant  to  the  Export  Administration 
Amendments  Act  of  1985,  50  U.S.C.  App. 
2412,  Pub.  L.  99-64,  99  Stat.  120  (July  12. 
1985)  and  15  CFR  388.17(a)  (the  Act),  for 
final  action. 

The  Recommended  Decision  and 
Order  of  the  ALJ  is  as  follows: 

Recommended  Decision  and  Order  Affirming 
Consent  Agreement 

An  administrative  proceeding  was  initiated 
against  Harvey  Mendelsohn,  pursuant  to 
Section  13(c]  of  the  Export  Administration 
Act  ofl979  {50  U.S.C.  A.  app.  !S  2401-2420), 
as  amended  by  the  Export  Administration 
Amendments  Act  of  1985,  Pub.  L.  g»-«4.  99 
Stat.  120  (July  12, 1985))  (the  Act),  and  the 
Export  Administration  Rgulations  [currently 
codified  at  15  C.F.R.  Parts  368-399  (1987)), 
(the  Regulations).  The  Office  of  Export 
Administration  issued  a  charging  letter  on 
February  4, 1987,  alleging  that  on  or  about 
September  10, 1981.  Mendelsohn  violated 
Sections  387.5,  387.6,  and  387.12  of  the 
Regulations,  in  that: 

(a)  Respondent  exported  a  U.S.-origin 
computer  system  to  the  United  Kingdom 
without  the  required  validated  export  license. 


(b)  Respondent  indirectly  caused  false  and 
misleading  statements  of  material  fact  to  be 
made  to  the  Agency  on  an  export  control 
document. 

(c)  Respondent  engaged  in  export 
transaction  (sic)  with  a  party  denied  all  U.S. 
export  privileges  without  prior  notification  to 
and  specific  authorization  from  the 
Department. 

Pursuant  to  15  C.F.R.  §  388.17,  the  Agency 
and  Respondent  have  agreed  to  and 
submitted  a  consent  proposal  to  this  office 
whereby  Respondent  Mendelsohn  admits 
that  he  violated  the  regulations  as  alleged  in 
the  charging  letter  and  that  this  matter  is 
being  settled  by  Respondent's  payment  of  a 
civil  penalty  assessed  against  Mendelsohn  in 
the  amount  of  $5,000. 

I  find  that  this  penalty  is  sufBcient  to 
achieve  effective  enforcement  of  the  Act  and 
the  Regulations.  Therefore,  pursuant  to  the 
authority  delegated  to  me  by  Part  388  of  the 
Regulations,  ITIS  ORDERED  THAT: 

I.  Respondent  Harvey  Mendelsohn  is 
assessed  a  civil  penalty  of  $5,000. 

II.  The  civil  penalty  set  forth  above  shall  be 
paid  to  the  Agency  in  the  following  schedule: 
the  first  installment  of  $500  will  be  paid  to  the 
Agency  on  or  before  December  31, 1987;  the 
second  installment  of  $1,500  will  be  paid  to 
the  agency  on  or  before  June  30, 1988;  the 
third  installment  of  $1,500  will  be  paid  to  the 
Department  on  or  before  December  31, 1988; 
the  fourth  and  final  installment  of  $1,500  will 
be  paid  to  the  Department  on  or  before  June 
30, 1989. 

ni.  This  Order,  as  affirmed  or  modified, 
shall  become  effective  upon  entry  of  the 
Secretary's  final  action  in  the  proceeding 
pursuant  to  this  Act  (50  U.S.C.A.  app. 
§  2412(c)(1)). 

Date:  November  6, 1987. 

Hugh  J.  Dolan, 
Administrative  Law  fudge. 

Having  examined  the  record  and 
based  on  the  facts  adduced  in  this  case, 
I  affirm  the  Recommended  Decision  and 
Order  of  the  ALJ  and  incorporate  herein 
by  reference  the  terms  of  the  settlement 
agreement  referred  to  above. 

This  constitutes  final  agency  action  in 
this  proceeding. 

Date:  December  7, 1987. 
Paul  Freedenbeig, 
Acting  Under  Secretary  for  Export 
Administration. 

[FR  Doc.  87-28392  Filed  12-9-87;  8:45  am] 
BNxma  COOE  ssio-ot-m 


Minority  Business  Development 
Agency 

Business  Development  Center 
Program  Applications;  Minnesota 

agency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 


announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  twelve  (12)  months  is  estimated  at 
$194,118  for  the  project  performance  of 
July  1. 1988,  to  June  30. 1989.  The  MBDC 
will  operate  in  the  Minneapolis/St  Paul 
Standard  Metropolitan  Statistical  Area 
(SMSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  $165,000  in  Federal 
funds  and  a  minimum  of  $29,118  in  Non- 
Federal  funds  which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services.  The 
award  number  will  be  05-10-88005-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  finn's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  ofiice  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  fimding  for  the  project 
should  continue.  Continue  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  a  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 
CLOSING  date:  The  closing  date  for 
applications  is  January  22, 1988. 
Applications  must  be  postmarked  on  or 
before  January  22, 1988. 


ADDRESS:  Chicago  Regional  Office, 
Minority  Business  Development  Agency, 
55  East  Monroe  Street,  Suite  1440, 
Chicago.  Illinois  60603,  312/353-0182. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Vega.  Regional  Director.  Chicago 
Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
inforstation.  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 
(11.800  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance) 
David  Vega. 
Regional  Director,  Chicago  Regional  Office. 

Date:  December  4. 1987. 
[FR  Doc.  87-28279  Filed  12-9-87;  8:45  am] 

MIXING  CODE  3S1»-21-H 


Patent  and  Trademark  Office 
[Docket  No.  70470-72401 

Electronic  Data  Dissemination  Policies 
and  Guidelines 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice. 

SUMMARY:  This  notice  adopts 
amendments  to  the  electronic  data 
dissemination  policies  and  guidelines 
that  the  Patent  and  Trademark  Office 
(PTO)  published  in  49  FR  24585  on  June 
14, 1984.  A  proposal  to  amend  these 
policies  and  guidelines  was  published 
for  public  conunent  in  52  FR  31442  on 
August  20, 1987.  The  proposal  also 
requested  comments  on  funding  and  the 
conunent  period  for  this  purpose  is 
extended  to  December  31, 1987.  The 
purposes  of  this  notice  are  to  adopt  the 
proposal  by  amending  the  pricing  policy 
for  data  base  products  and  by 
expanding  the  scope  of  the 
dissemination  policies  and  guidelines  to 
encompass  electronic  trademark  as  well 
as  patent  data,  and  to  extend  the  period 
to  December  31, 1987,  for  receiving 
public  comments  on  alternatives  for 
funding  public  access  to  patent  or 
trademark  search  rooms  or  libraries. 
This  notice  is  intended  to  bring  PTO's 
pricing  policy  in  line  with  0MB  Circular 
A-130,  clarify  the  scope  of  PTO's 
dissemination  policies  and  guidelines, 
and  allow  submission  of  further  public 
comments  on  funding  public  access. 
DATES:  Effective  date  December  10, 
1987.  Funding  comments  will  be 
accepted  through  December  31, 1987. 
ADDRESS:  Comments  should  be 
addressed  to:  Donald  J.  Quigg,  Assistant 
Secretary  and  Commissioner  of  Patents 
and  Trademarks,  U.S.  Patent  and 


Trademark  Office,  Washington,  DC 
20231. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bradford  R.  Huther  at  703-557-1572. 

SUPPLEMENTARY  INFORMATION:  The 

Patent  and  Trademark  Office  (PTO)  has 
determined  that  this  notice  is  not  a 
major  rule  within  the  meaning  of  section 
1(b)  of  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
has  not  nor  will  be  prepared.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  amended 
policy  statement  by  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(A)),  no 
initial  or  final  Regulatory  Flexibility 
Analysis  has  to  be  or  wUl  be  prepared. 
This  notice  does  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act. 

Background 

On  June  14, 1984,  the  PTO  published 
Electronic  Patent-Data  Dissemination 
Guidelines  which  set  forth  the  general 
principles  and  guidelines  regarding 
electronic  digital  patent  data 
dissemination  and  distribution.  The 
amended  guidelines  being  adopted 
herein  cover  dissemination  and 
distribution  of  electronic  trademark  as 
well  as  patent  data. 

On  December  12, 1985  the  Office  of 
Management  and  Budget  issued  OMB 
Circular  A-130  entitled  "Management  of 
Federal  Information  Resources."  The 
PTO  is  revising  its  pricing  policy  for  the 
sale  of  its  data  base  products  in 
compliance  with  OMiB  Circular  A-130. 
Under  the  revised  pricing  policy,  PTO 
will  recover  only  the  marginal  cost  (i.e., 
that  amount  that  is  sufficient  to  cover 
the  costs  of  reproduction  and 
dissemination).  This  will  result  in  a 
lowering  of  most  fees  charged  for  data 
base  products. 

Generally,  prices  for  data  base 
products  will  recover  the  cost  of 
computer  processing  time  and  computer 
operations  staff  time  for  reproducing  the 
data,  analysis/programmer  staff  time  for 
processing  the  data  files,  preparing  the 
documentation  to  accompany  the  file, 
and  quality  checking  the  products;  staff 
time  for  managing  orders  and  arranging 
sales  agreements:  and  general  and 
administrative  overhead  for  these 
functions.  Costs  for  new  products  or 
special  requests  will  be  calculated  using 
the  same  principle  of  marginal  cost 
recovery.  Prices  are  based  on  estimated 
costs  and  are  subject  to  change  upon  90 
days  notice  to  the  public. 

Finally,  PTO  is  amending  Guideline 
III,  paragraph  D  to  state  that  bulk  resale 
of  PTO  data  by  commercial  data  base 
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vendors  will  be  permitted  subject  to  the 
terms  of  each  bulk  sale  agreement. 

At  the  present  time.  FTO  is  revising 
only  the  two  guidelines  related  to  data 
base  product  pricing  and  adding  one 
new  pricing  guideline.  Comments  have 
been  received  on  the  alternatives  for 
funding  public  access  to  the  patent  or 
trademark  search  rooms  or  libraries,  as 
well  as  other  aspects  of  electronic  data 
dissemination  which  were  not  covered 
by  the  )une  14, 1984  pohcies  and 
guidelines.  After  the  period  for 
commenting  on  the  funding  alternatives 
closes  on  December  31, 1987.  the  PTO 
will  publish  comprehensive  policies  and 
guidelines  for  public  comment. 

Response  to  Comments  on  the 
Amendments 

Since  several  respondents  requested 
an  extension  to  the  comment  period  for 
funding  alternatives,  comments  will  be 
accepted  through  December  31, 1987  and 
all  comments  concerning  the  funding 
alternatives  will  be  addressed  after  the 
extended  public  comment  period  closes. 

Comments  have  been  received 
endorsing  the  proposed  pricing  policy 
change  and  asking  for  clarification  of 
several  details: 

Comment-  The  phrase  "developed  by 
the  PTO"  as  used  in  Guideline  III, 
paragraph  C  should  be  clarified. 

Reply:  The  phrase  "developed  by  the 
PTO"  refers  to  data  bases  created  by 
PTO  and  excludes  data  bases  obtained 
through  international  exchange;  for 
example,  the  Japanese  patent  text  and 
image  data  bases  created  by  the 
Japanese  Patent  Office.  Further,  the 
paragraph  refers  only  to  data  which  the 
PTO  can  make  available  for  general 
dissemination. 

Comment:  It  is  unclear  whether  the 
pricing  policy  applies  to  both  patent  and 
trademark  data. 

Reply:  The  pricing  policy  applies  to 
both  patent  and  trademark  data.  When 
the  comprehensive  policies  and 
guidelines  are  published  at  a  later  date, 
they  will  cover  both  patent  and 
trademark  data. 

Comment  PTO  should  clarify  the  use 
of  the  word  "normally"  in  Guideline  III. 
paragraph  D. 

Reply:  The  PTO  anticipates  that  its 
arrangements  with  commercial  data 
base  vendors  will  be  non-exclusive.  The 
term  "normally"  was  included  as  a 
qualifier  to  allow  the  PTO  to  enter  into 
an  exclusive  arrangement  if  such  an 
arrangement  were  a  necessary 
prerequisite  for  disseminating  data. 

Comment:  PTO  should  identify  its 
authority  for  enforcing  limitations  on 


resale  of  tapes  containing  data  ^m 
unrestricted  public  records. 

Reply:  The  PTO  currently  does  not 
believe  that  such  limitations  would  be 
imposed  on  commercial  data  base 
vendors.  The  guideKnes  as  drafted  allow 
PTO  to  implement  Federal  policies  on 
bulk  sale  of  data.  We  do  not  have  a 
complete  list  of  circumstances  when  this 
may  be  done  nor  can  we  predict  any 
future  guidelines  or  policies.  If  the 
arrangement  entered  into  with  a 
commercial  data  base  vendor  requires 
the  setting  of  a  ceiling  price  on  resale,  as 
a  contractual  condition,  the  authority  is 
found  in  the  information  poHcy 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501.  3504  (a)  and  (b)  and 
3506.  Se  also  OMB  Circular  A-130. 
section  8.a.(ll)(a]. 

Comment:  PTO  should  explain  what  it 
means  by  "data  base  products"  as  used 
in  Guideline  V. 

Reply:  Data  base  products  or 
information  products  are  discrete 
packages  of  information  which  can  be 
provided  to  a  number  of  users  without 
modification,  and  other  products 
routinely  prepared  or  customized  from 
the  existing  electronic  data  base,  such 
as  the  patent  bibliographic  data  file  and 
the  patent  claims  file.  The  data  base 
products  include  those  that  PTO  abeady 
has  been  providing  for  sale  to  the  public 
such  as  the  patent  full  text  Hie.  the 
trademark  full  text  file,  the  patent 
master  classification  file,  and  similar 
products  developed  in  the  future. 

Guideline  III.  paragraphs  C  and  D  are 
being  modified  by  deleting  the  limiting 
phrase  "commercial  data  base  vendors" 
as  an  unnecessary  limitation. 

The  Patent  and  Trademark  Office  is 
adopting  proposed  Guideline  III. 
paragraphs  C  and  D.  modified  as 
described  above,  and  proposed 
Guideline  V  without  modification  to 
read  as  follows: 

Electronic  Data  Dissemination  Policies 
and  Guidelines 

Guideline  III,  Paragraphs  C  and  D 

C.  Fees  charged  for  bulk  data 
developed  by  the  PTO  will  be  based  on 
the  marginal  cost  of  providing  such 
distribution  services. 

D.  Normally,  arrangements  will  be 
non-exclusive.  Bulk  resale  of  PTO  data 
will  be  permitted  subject  to  the  terms  of 
each  bulk  data  sales  agreement. 

Guideline  V 

V.  Data  Base  Product  Pricing. 
Fees  charged  to  the  public  for  U.S. 
patent  and  trademark  data  products  will 


be  based  on  the  marginal  cost  of 
providing  such  products 

These  guidelines  supersede  GuideUne 
m.  paragraphs  C  and  D  in  PTO's  notice 
entitled  Electronic  Patent  Data 
Dissemination  Policies  and  Guidelines 
published  in  49  PR  24585  on  June  14. 
1984. 

Date:  October  27, 1987. 
Donald  W.  Peterson. 
Deputy  Assistant  Secretary  and  Deputy 
Commissioner  of  Patents  and  Trademarits. 
[FR  Doc.  87-28370  Filed  12-9-87;  8:45  am] 

BILUNQ  CODE  M1*-1«-«l 


Advftory  ComintttM  for  Patents  and 
Trademarks;  Open  Meeting 

AOENCV:  Patent  and  Trademark  Office. 
Commerce. 

summary:  The  Committee  was 
established  on  December  17, 1988.  to 
advise  the  Patent  and  Trademark  Office 
on  domestic  and  foreign  patent  issues, 
international  trademark  matters,  the 
Administration  of  the  Office,  and  its 
office-wide  automation  program. 

Time  and  Place:  January  8. 1988.  from 
9:00  a.m.  to  4:30  p.m.  The  Committee  will 
meet  in  the  Commissioner's  Conference 
Room,  at  the  Patent  and  Trademark 
Office,  located  in  Crystal  City. 
Arlington.  VA. 

Agenda: 

(1)  Orientation 

(2)  Automation  Activities 

(3)  Quality  Products 

(4)  Innovation  Promotion 

Public  Observation:  The  meeting  will 
be  open  to  public  observation: 
approximately  12  seats  will  be  available 
for  the  public  on  a  first-come,  first- 
served  basis.  If  time  permits,  oral 
comments  by  the  public  of  no  more  than 
three  minutes  on  each  topic  within  the 
above  agenda  will  be  allowed.  Written 
comments  and  suggestions  will  be 
accepted  before  or  after  the  meeting  on 
any  of  the  agenda  matters. 

For  specinc  location  details  and  further 
information  contact:  Donald  G.  Kelly, 
Executive  Assistant  to  the  Assistant 
Secretary,  Crystal  Plaza  3,  Room  IIEIO, 
Patent  and  Trademark  Office,  Washington, 
DC  20231.  Telephone:  703/557-3071. 

Date:  December  4, 1987. 
Donald  |.  Quigg. 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 
[FR  Doc.  87-28376  Filed  12-9-87;  8:45  amj 
BHXING  CODE  )91«-16-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber 
Silk  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
Republic  of  Korea 

December  4, 1987. 

The  Chairman  of  the  Commitee  for  the 
Implementation  of  Textile  Agreements 
(CITA),  under  the  authority  contained  in 
E.0. 11651  of  March  3, 1972,  as 
amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  10, 
1987.  For  further  information  contact 
Kimbang  Pham,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Conunerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  566-8041.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
adjust  the  previously  established  import 
restraint  limits  for  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile 
products  in  Groups  I,  II,  and  III,  and 
specific  individual  categories  within  the 
group,  produced  or  manufactured  in 
Korea  and  exported  during  1987. 

Background 

A  CITA  directive  dated  December  23, 
1986  (51  FR  47044)  established  import 
restraint  limits  for  certain  cotton,  wool, 
man-date  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 
the  Republic  of  Korea  and  exported 
during  the  twelve-month  period  which 
began  on  January  1, 1987  and  extends 
through  December  31, 1987. 

Under  the  terms  of  the  Bilateral 
Textile  Agreement  of  November  21  and 
December  4, 1986,  as  amended,  and  at 
the  request  of  the  Government  of  the 
Republic  of  Korea,  the  limits  for 
Categories  300-320,  360-363,  369-0,  400- 
429,  464-469,  600-627,  665-669  and  670-0, 
as  a  group  (Group  I),  within  the  group 
individual  Categories  313,  315,  319,  410, 
604,  605-C.  612.  669-F.  669-4>  and  669-T: 
Categories  330-354.  359.  431-448,  459. 
630-654  and  659,  as  a  group  (Croup  II), 
within  the  group  individual  Categories 


333/334,  335,  336,  338/339,  342,  347/348, 
433/434,  435,  436,  442.  443.  444.  447,  448, 
633/634/635,  638/639,  641,  642,  643.  644. 
647/648  and  659-C;  Categories  831-844 
and  847-859,  as  a  group  (Group  III), 
within  the  group  individual  Category 
835;  and  Category  845  in  Group  IV  are 
being  adjusted,  variously,  for  swing, 
carrj'forward  and  carryover. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30, 1983, 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb. 

Chairman,  Committee  for  tfte  Implementation 
of  Textile  Agreements. 
December  4, 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  DC  20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  23, 1986,  concerning  imports  into 
the  United  States  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  the  Republic  of 
Korea  and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1987  and 
extends  through  December  31. 1987. 

Effective  on  December  10. 1987,  the 
directive  of  December  23, 1986  is  amended  to 
include  adjustments  to  the  previously 
established  restraint  limits  for  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
in  the  following  categories,  under  the  terms  of 
the  bilateral  agreement  of  November  21  and 
December  4, 1986,  as  amended  ': 


Category 

A(^usled12-mo  limit' 

Group  1 

300-320,  360-363. 

435,  282,  402  square  yards. 

369-0-  ».  400- 

429,  464-469. 

600-627,  665- 

669  and  670-0  », 

as  a  group 

Group  1 

313 

55,258,284  square  yards. 

315 

25.226,941  square  yards. 

319 

8,851 ,255  square  yards. 

410 

4,843,864  square  yards. 

604 

614,734  pounds. 

605-C* 

2.759,180  pounds. 

612 

104,036,661  square  yards. 

669-F' 

734,727  pounds. 

669-P' 

3.900,468  pounds. 

669-T' 

5,697,339  pounds. 

Group  II 

330-354.  359,  431- 

695,112,046  square  yards. 

448,  459.  630- 

654  and  659.  as  a 

group 

Sublevel  wttttin 

Group  II 

333/334 

74,024  dozen 

335 

75,586  dozen. 

338 

47.244  dozen. 

338/339 

780,092  dozen. 

342 

81,308  dozen. 

347/348 

342,319  dozen. 

433/434 

18,402  dozen  of  wt>ich  not 

more   than    14.050   dozen 

shall  be  in  Category  433 

and  not  more  tttan  7,206 

dozen  shall  be  in  Category 

434. 

435 

33.477  dozen. 

436 

14,171  dozen. 

442 

47.887  dozen. 

443 

28.180  dozen. 

444 

4,267  dozen. 

447 

87,188  dozen. 

448 

33.692  dozen. 

633/634/635 

1,437,252  dozen  of  which  not 

more  than  641,863  dozen 

shall  be  in  Category  635. 

638/6,39 

5,687,825  dozen. 

641 

1,049,754  dozen. 

642 

87,464  dozen. 

643 

64,108  dozen. 

644 

94.486  dozen. 

647/648 

1,258,775  dozea 

659-C' 

480,370  dozen. 

Group  III 

831-844  and  847- 

14,728,198  square  yards. 

859,  as  a  group 

Subteval  wltliin 

Group  IH 

835 

29.034  dozen. 

Individual  Level 

845 

2.356,642  dozen 

'  The  limits  have  not  t>een  adjusted  to  account  tor 
any  imports  exported  after  Decemt)er  31,  1966. 

•  In  Category  369-0,  all  TSUSA  numbers  except 
706.3210,  706.3650  and  706.4111  (369-L). 

'  In  Category  670-0,  all  TSUSA  numbers  except 
706.3415,  706.4130  and  706.4135  (670-D. 


'  The  agreement  provides,  in  purt,  that:  (1)  Group 
limits,  specific  limits  and  sublimits  may  be 


exceeded  by  designated  percentages  for  swing, 
carryforward  and/or  carryover.  No  carryforward 
will  be  available  in  the  final  agreement  year,  and  (2) 
administrative  arrangements  or  adjustments  may  be 
made  to  resolve  minor  problems  arising  in  the 
implementation  of  the  agreemenL 
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*\n  Category  605-C.  only  TSUSA  numbers 
316.5500  •nd316.5800. 

*U>  Category  669-F,  only  TSUSA  numbers 
355.4520  and  355.4530. 

■In  Category  669-P,  only  TSUSA  numbers 
385  5300 

'in  Category  669-T,  only  TSUSA  numbers 
386.1105  and  389.6210. 

"  In  Category  659-C,  only  TSUSA  numbers 
381  3325.  381.9805.  384.2205.  384.2530.  384.8606. 
384.8607  and  384.9310. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 
Sincerely. 
James  H.  Babb, 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.  87-28277  Filed  13-9-87;  8:45  am] 

BIUJNGCOOC  3S10-OfMI 


Amendment  and  Establishment  of  an 
Import  Limit  for  Certain  Cotton  and 
Wool  Textile  Products  Produced  or 
Manufactured  in  the  Polish  People's 
Republic 


December  7,  1987. 

The  Chainr.an  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  11, 
1987.  For  further  information  contact 
Jerome  Turtola,  International  Trade 
SpeciaUst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings,, 
please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
has  directed  the  Commissioner  of 
Customs  to  increase  the  restraint  limit 
for  Category  434  and  establish  a 
designated  consultation  level  for 
Category  313  for  the  period  January  1, 
1987  through  December  31, 1987.   i 

Background  | 

On  January  9, 1987  a  notice  was 
published  in  the  Federal  Register  (52  FR 
854),  which  annoimced,  among  other 
things,  an  aggregate  limit  and.  within  the 
aggregate,  individual  import  restraint 
limits  for  certain  cotton,  wool  and  man- 
made  fiber  textile  products,  including 
Categories  313  and  434,  produced  or 
manufactured  in  the  Polish  People's 
Republic  and  exported  during  the 


current  agreement  year  which  began  on 
January  1, 1987  and  extends  through 
December  31, 1987.  The  Governments  of 
the  United  States  and  the  Polish 
People's  RepubHc  have  agreed  to  amend 
their  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
December  5  and  31. 1984  to  increase  the 
designated  consultation  level  for 
Category  434  and  to  convert  the 
minimum  consultation  level  for  Category 
313  to  a  designated  consultation  level 
for  the  current  agreement  period. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  July  14, 1988  (51  FR  25386). 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  lim.it8 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register, 
lames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

December  7, 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  24, 1986  by  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
the  PoUsh  People's  Republic  and  exported 
during  the  period  which  began  on  lanuary  1. 
1987  and  extends  through  Deceml>er  31, 1967. 

Effective  on  December  11, 1987,  the 
directive  of  December  24, 1986  is  hereby 
amended  to  increase  the  previously 
established  restraint  limit  for  wool  textile 
products  in  Category  434  and  establish  an 
individual  limit  for  cotton  textile  products  in 
Category  313  for  the  period  January  1. 1987 
through  December  31. 1987. 


Categofy 


313 
434 


Tweive-month  limit ' 


2.000,000  square  yards. 
4.704  dozen. 


I  Tt>e  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decem- 
ber 31.  1986. 

For  the  import  period  January  1, 1987 
through  October  31, 1987.  zero  charges  have 
been  made  to  the  individual  limit  established 
for  Category  313. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
fames  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  87-28361  Filed  12-9-87;  8:45  amj 
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Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Producto  Produced  or 
Manufactured  in  Thailand 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  11, 
1987.  For  further  information  contact 
Ross  Arnold.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  343-6581.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Conmiittee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
adjust  the  import  restraint  limits  for 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or 
manufactured  in  Thailand  and  exported 
during  1987. 

Background 

A  CITA  directive  dated  December  23, 
1986  was  published  in  the  Federal 
Register  (51  FR  47046)  which  established 
import  restraint  limits  for  certain 
individual  categories  of  cotton  and  man- 
made  fiber  textile  products,  group  limits 
for  cotton,  wool  and  man-made  fiber 


textile  products  in  Groups  11  and  III.  and 
individual  categories  within  die  groups, 
produced  or  manufactured  in  Thailand 
and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1987 
and  extends  through  December  31, 1987. 

A  further  CITA  directive  dated  August 
3. 1987  (52  FR  29239)  established  an 
import  restraint  limit  for  cotton  and 
man-made  fiber  textile  products  in 
Category  342/642  for  the  six-month 
period  which  began  on  July  1. 1987  and 
extends  through  December  31. 1987. 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  July  27  and  August 
8, 1983,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  "Iliailand.  and  at  the  request 
of  the  Government  of  Thailand,  the 
previously  established  import  restraint 
limits  for  individual  Categories  300. 
301pt.  (only  TSUSA  numbers  300.6025, 
300.6027  and  300.8028).  301pt  (only 
TSUSA  numbers  302.— 26  and  302.— 28), 
313.  314.  315.  317.  319.  320.  604.  611.  613 
and  669-P;  Categories  330-359  and  630- 
659.  as  a  group  (Group  IIJ.  and  within  the 
group  individual  Categories  331.  334/ 
335.  336,  337,  338/339.  340.  341,  342/642, 
347/348,  631.  634/635,  638,  639.  640,  641, 
645/646,  647/648  and  651;  and 
Categories  410-459,  as  a  group  (Group 
III),  and  within  the  group  individual 
Categories  434.  438. 442,  and  445/446; 
are  being  adjusted,  variously,  for 
carryover,  carryforward,  carryforward 
used  and  carryforward  not  used. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.Sj\.  ntunbers  wa» 
published  in  the  Federal  Register  on 
December  13. 1962  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983.  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  June  28, 1984  (49  FR  28622).  July 
16. 1984  (40  FR  28754).  November  9. 1984 
(49  FR  44782).  July  14. 1986  (51  FR  25386). 
July  29, 1966  (51  FR  20768)  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  The  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  (HCC)  may 
result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 
This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 


assist  only  in  the  implementation  of 
certain  of  its  provisions 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

December  7, 1987. 

Committee  for  the  Implemeolatiaii  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Conunissionen  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  23. 1986.  issued  to  you  by  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Thailand  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 1987 
and  extends  through  December  31, 1987.  This 
directive  also  amends  the  directive  of  August 
3, 1987  concerning  imports  of  cotton  and  man- 
made  fiber  textile  products  in  Category  342/ 
642  for  the  six-month  period  which  began  on 
July  1, 1987  and  extends  through  December 
31, 1987. 

Effective  on  December  11, 1987,  the 
directives  of  December  23, 1986  and  August  3, 
1987  are  hereby  amended  to  include  adjusted 
restraint  limits  for  cotton,  wool  and  man- 
made  fiber  textile  products  in  the  following 
categories,  pursuant  to  the  terms  of  the 
Bilateral  Cotton.  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  July  27  and  August  8. 
1983,  as  amended  and  extended  >: 


Category 


Category 


300 

301pt». 
301pt». 

313 

314  ...... 

315 

317 

319 

320 

604  .„ 


Adjusted  Import  restraint  limit  < 


611 

613 

66&-P«.„ 
Group  II: 
330-359 
and. 


5,463,399  pounds. 

5,618,000  pounds. 

1,123,600  pounds. 

15,523,417  square  yards. 

1 1 .374,91 7  square  yards. 

22,749.834  square  yards. 

7,809,878  square  yards. 

8,029,354  square  yards. 

13,484,421  square  yards. 

936,758  pounds  of  wtiicti  not 
more  ttian  543,994  pounds 
stiaH  be  in  Category  604pt. 
(TSUSA  nun*er  310.5049). 

4,430,195  square  yards. 

18.400.601  square  yards. 

2.471,920  pounds. 

78.750,763  square  yards  equiva- 
lent 


'  Th«  agreement  provide*,  in  part  that  under 
certain  specifled  conditions  any  nonapparel  (1) 
specitic  limit  or  sublimit  may  be  exceeded  by  not 
more  than  7  percent,  provided  that  the  amount  of 
the  increase  is  compensated  for  by  an  equal  squara 
yard  equivalent  dacrMwe  in  another  specific  limit  in 
the  same  group;  (2)  specific  level*  of  restraint  may 
be  increased  for  carryover  and  cairyforward  up  to  1 
percent  of  tlie  applicabie  category  limit:  and  (3) 
administrative  arrangement*  or  adjustment*  may  be 
made  to  resolve  problem*  ariaing  in  tiie 
implementation  of  the  agreement 


630- 
659, 

asa 

group. 
Sublevels 
wittwi 
Group  II: 

331 

334/335. 

336 

337 

338/339. 

340 

341 

342/642. 
347/348.. 

631 

634/635.. 

638 

639 

640 

641 

645/646. 
647/648. 

651 

Group  III: 
410- 

459, 

asa 

group. 
Sublevels 
wlttiin 
Group 
III: 

434 

438 

442 

445/446.. 


Adjusted  import  restraint  limit  > 


587,137  dozen  pairs. 
72,468  dozen. 
68,052  dozen. 
73,723  dozen. 
795,557  dozen. 
145,350  dozen. 
151,549  dozea 
145,220  dozen. 
247.269  dozen. 
243,781  dozen  pairs. 
537,010  dozen. 
174.595  dozen. 
1,592,774  dozen. 
31 1,905  dozea 
318.552  dozen. 
105,722  dozen. 
598,792  dozen. 
35,727  dozen. 

3,016,800  square  yards  equiva- 
lent 


12,190  dozea 
16,059  dozen. 
14,453  dozea 
16,008  dozen. 


"  The  Hmtts  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decem- 
ber 31,  1966  and.  in  the  case  of  Category 
342/642.  after  June  30. 1 967. 

» In  Category  301  pt,  only  TSUSA  numtjers 
300.6025,  300.627  and  300.6028. 

» In  Category  301  pt.,  only  TSUSA  numbers 
302—26  and  302.— 28. 

♦In  Category  669-P.  only  SUSA  nunriier 
385.5300. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaliing  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  87-28362  Filed  12-9-87;  8:45  amJ 
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Adfustment  of  an  Import  Restraint 
Umit  for  Csrtain  Wool  Textile  Products 
Produced  or  Manufactured  In  Uruguay 

December  4. 1967. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
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published  below  to  the  Commissioner  of 
Cutoms  to  be  effective  on  December  11. 
1987.  For  further  information  contact 
Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  please  refer  to 
tfie  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715.  i 

Summary  I 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
increase  the  restraint  limit  for  wool 
textile  products  in  Category  410,  which 
are  exported  from  Uruguay  during  the 
twelve-month  period  which  began  on 
February  1, 1987  and  extends  through 
January  31, 1988. 


Background 

A  CITA  directive  dated  February  6. 
1987  (51  FR  47046}  established  an  import 
limit  for  certain  wool  textile  products  in 
Category  410,  produced  or  manufactured 
in  Uruguay  and  exported  during  the 
twelve-month  period  which  began  on 
February  1, 1987  and  extends  through 
January  31, 1988.  Pursant  to  a  request 
from  the  Government  of  the  Republic  of 
Uruguay  and  under  the  terms  of  the 
Bilateral  Wool  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
December  30, 1983  and  January  23. 1984. 
between  the  Governments  of  the  United 
States  and  the  RepubUc  of  Uruguay, 
Category  410  is  being  increased  for 
ciurryover. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S. A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983(48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14. 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386). 
July  29. 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 


to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
December  4. 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington, 
DC.  20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  6, 1987  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports  of 
wool  textile  products,  produced  or 
manufactured  in  Uruguay  and  exported 
during  the  twelve-month  period  which  began 
on  February  1, 1987  and  extends  through 
January  31, 1988. 

Effective  on  December  11, 1987,  the 
directive  of  February  6, 1987  is  amended  to 
include  an  adjusted  limit  of  2,354.310  square 
yards  '  for  wool  textile  products  in  Category 
4ia  under  the  terms  of  the  Bilateral  Cotton, 
Wool  and  Man-Made  Fiber  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  December  30, 1983  and  January  23, 
1984.» 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  87-28363  Filed  12-9-87;  8:45  am) 
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Import  Restraint  Limits  for  Certain 
Cotton  and  Wool  Textile  Products 
Produced  or  Manufactured  In  Uruguay 

December  4, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  11, 
1987.  For  further  information  contact 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 


■  The  limit  has  not  l>een  adjusted  to  account  for 
imports  exported  after  January  31, 1087. 

■  The  agreement  provides,  in  part,  that:  (1) 
specific  limits  may  be  exceeded  by  designated 
percentages  (2)  specific  limits  may  be  increased  for 
carryover  and  carryforward:  and  (3|  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement. 


(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
amend  the  current  import  restraint  limits 
and  periods  for  cotton  and  wool  textile 
products  in  Categories  335  and  442  and 
to  establish  new  import  limits  for  wool 
textile  products  in  Categories  433.  434 
and  435.  produced  or  manufactured  in 
Uruguay  and  exported  during  1987, 

Background 

A  CITA  directive  dated  December  4, 

1986  was  published  in  the  Federal 
Register  (51  FR  44328)  which  established 
an  import  restraint  limit  for  cotton  and 
wool  textile  products,  including 
Category  335,  produced  or  manufactured 
in  Uruguay  and  exported  during  the 
twelve-month  period  which  began  on 
January  1, 1987  and  extends  through 
December  31, 1987.  A  subsequent 
directive  dated  June  22, 1987  (52  FR 
23883)  established  an  import  restraint 
hmit  for  wool  textile  products  in 
Category  442.  produced  or  manufactured 
in  Uruguay  and  exported  during  the 
twelve-month  period  which  began  on 
July  1. 1987  and  extends  through  June  30. 
1988. 

During  consultations  held  July  27-28. 

1987  between  the  Governments  of  the 
United  States  and  the  Republic  of 
Uruguay  agreement  was  reached  to 
further  amend  the  Bilateral  Cotton  and 
Wool  Textile  Agreement,  effected  by 
exchange  of  notes  dated  December  30. 
1983  and  January  23, 1984,  as  amended. 

The  current  specific  limits  for 
Categories  335  and  442  are  being 
amended  for  the  prorated  periods  which 
began,  in  the  case  of  Category  335.  on 
January  1, 1987  and  extended  through 
June  30. 1987;  and.  in  the  case  of 
Category  442,  on  July  1. 1987  and 
extends  through  December  31, 1987. 

The  two  governments  also  agreed  to 
establish  new  specific  limits  for  wool 
textile  products  in  Categories  433,  434 
and  435  for  the  prorated  period  which 
began  on  July  1. 1987  and  extends 
through  December  31, 1987.  A  new 
prorated  period  is  also  being  established 
for  Category  335  for  the  same  period. 
Import  restraint  limits  are  being 
established  for  the  foregoing  categories 
at  the  designated  levels. 
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A  description  of  the  textile  categories 
in  terms  of  T.S.U.SA.  numbers  was 
published  in  the  Federal  Regisler  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14, 
1983.  (48  FR  55607),  December  30. 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1964 
(49  FR  44782).  July  14. 1986  (51  FR  25386). 
July  29, 1986  (51  FR  27066)  and  in 
Statistical  Headnote  5,  Sdiedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  Umits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Re^star. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
December  4, 1987. 

Committee  for  the  Impieiiientatkiii  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  DC  2022a. 

Dear  Mr.  Conunissioner  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  December  4, 1086  and  June 
22, 1987  by  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  of  cotton  and  wool  textile 
products,  produced  or  manufactured  in 
Uruguay  and  exported  during  the  twelve- 
month periods  which  began,  in  the  case  of 
Category  335,  on  January  1. 1987  and  extends 
through  December  31. 1987;  and,  in  the  case 
of  Category  442,  on  July  1, 1987  and  extends 
through  June  30, 1968. 

Effective  on  December  11, 1987  the 
directives  of  December  4, 1968  and  June  22, 
1967  are  hereby  amended  to  include  the 
following  antended  import  restraint  limits 
and  periods  for  Calegortes  33S  and  442  and 
new  hmits  for  Categories  335, 434  and  435: 


Category 

6  mo.  restraint  Kmit' 

(January  1, 19e7-June 

30.1967) 

335  .„ „ 

21,942  (J07«n. 

Category 

6  ma  restraint  Imit* 

(Juty  1. 1987- 
DeceinbarSI,  1987) 

335.. 
A3^ 

™ ..™........ 

33,500  dozen. 
7  625  dozen 

434.. 
435.. 
442.. 



11.500  dozen. 
21.500  dozea 

*  Tt>e  Hmit  has  not  been  adjusted  to  account 
for  any  imports  exported  after  June  30.  1967. 

In  carrying  out  this  directive,  textile 
products  in  Categories  433, 434  and  435. 
which  have  been  exported  to  the  United 
States  during  the  restraint  periods 
immediately  previous  to  that  established  in 
this  directive,  shall,  to  the  extent  of  any 
unfilled  balances,  be  charged  against  the 
limits  established  for  such  goods  during  those 
periods.  In  the  event  the  limiu  established  for 
those  periods  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  limits  set  forth  in  this  letter.  Textile 
products  in  Category  336  in  excess  of  the 
restraint  limit  which  began  on  January  1, 1987 
and  extends  through  June  3a  1987  shall  be 
subject  to  the  limit  established  for  the  July  1. 
1987  through  December  31, 1987  period. 

Also  effective  on  December  11, 1987,  you 
are  directed  to  deduct  from  the  current 
charges  made  to  Category  335.  21.942  dozen 
and  charge  this  amount  to  the  limit  for 
Category  335  estabbshed  in  this  directive  for 
goods  exported  during  the  period  January  1. 
1987  through  June  3a  1967.  The  remaining 
charges  for  Category  335  are  to  be  retained 
and  charged  to  the  limit  for  Category  335 
established  in  this  directive  for  goods 
exported  on  and  after  July  1, 1987  and 
extending  through  December  31, 1987. 

In  addition,  you  are  directed  to  charge  the 
following  amounts  to  the  limits  established  in 
this  directive  for  Categories  433, 434  and  435. 
These  charges  are  for  goods  imported  during 
the  periods  which  began  on  July  1, 1987  and 
extends  through  September  30, 1987. 


Category 

Amount  to  be  charged 

433 

434 

435 „. 

3.073  dozea 
1,839  dozea 
11  628  dozea 

>  The  Kmtt  has  not  been  adfusted  1o  account 
for  any  impods  exported  altar  December  31, 
1986.  ^^ 


In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  continue 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman,  Committaa  for  the  Impkmeatation 
of  Textile  Agreements. 
(FR  Doc  87-28364  Piled  12-«-67;  8^46  am] 
BiujNO  cow  SSW-eiMI 


DEPARTMEHT  OF  DEFENSE 

Department  of  the  Air  Force 

Disposition  of  Void  aassifled 
Information  Nondisclosure 
Agreements,  SFs  1t9 

AOCNCV:  Department  of  the  Air  Force, 
DOD. 

action:  Notice. 

•UMMARY:  This  notice  advises  all  Air 
Force  personnel  and  interested  parties 
in  the  private  sector  of  Air  Force  policy 
for  the  disposition  of  void  Classified 
Information  Nondisclosure  Agreements 
(SFs  189).  The  SFs  189  of  personnel  who 
were  not  authorized  access  to  classified 
information  at  the  time  they  signed  the 
form  and  at  any  time  since  they  signed 
the  form  are  null  and  void.  Upon  receipt 
of  a  written  request  by  such  an 
individual.  Air  Force  records  will  be 
changed  to  reflect  that  the  individual 
was  not  required  to  sign  the  SF 189  and, 
to  the  extent  possible,  the  original  SF 
189  will  be  returned  to  the  individual. 

FOR  FURTHER  INFORatATION  CONTACT: 

Mr.  West  Lemmon,  HQ  AFOSP/SPIB, 
Kirtland  AFB,  NM  87117-6001, 
Commercial  (505)  844-9446.  AUTOVON 

244  9446. 

SUPPLEMENTARY  INFOfNIATION:  In  an 

effort  to  make  certain  all  Air  Force 
personnel  were  aware  of  their 
responsibilities  to  safeguard  classified 
material,  from  June  1986  until  August 
1987.  all  Air  Force  personnel  were  asked 
to  sign  a  Classified  Information 
Nondisclosure  Agreement  (SF  188).  In 
the  case  of  civilians,  SFs  180  were  filed 
with  the  local  security  manager.  The  SFs 
189  of  military  personnel  were 
forwarded  to  the  Air  Force  Miltiary 
Personnel  Center  (active  duty)  or  the  Air 
Reserve  Personnel  Center  (Air  Reserve 
and  Air  National  Guard)  for 
microfilming  into  the  individual's  Master 
Personnel  Records  Group  and  the 
original  thereafter  destroyed.  In  August 
1987.  it  was  determined  the  Air  Force 
program  exceeded  that  required  by  32 
CFR  2003.20.  Effective  August  28, 1967. 
the  Air  Force  required  only  persormel 
authorized  access  to  classified 
information  to  sign  an  SF  189.  The  SFs 
189  of  personnel  who  were  not 
authorized  access  to  classified 
information  at  the  time  they  signed  fhe 
form  and  at  any  time  since  they  signed 
the  form  are  null  and  void.  The  SFs  189 
of  personnel  who  possessed  a  security 
clearance  at  the  time  they  signed  the 
agreement  or  at  any  time  after  they 
signed  the  agreement,  therefore,  remain 
valid.  Any  individual  whose  agreement 
is  voided  as  a  result  of  these 
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instructions  may  not  obtain  access  to 
classified  information  until  that 
individual  is  the  subject  of  a  favorable 
security  investigation,  is  granted  a 
security  clearance,  and  executes  SF 109. 

For  personnel  whose  SFs  189  are 
voided  as  a  result  of  this  notice,  neither 
the  SF  189  nor  their  refusal  to  sign  an  SF 
189  will  be  used  as  the  basis  for  any 
action  or  decision  in  regard  to  them. 
Civilian  personnel  will  be  advised  that  if 
they  qualify  under  the  above  criteria 
and  submit  a  written  request  for  their 
original  SFs  189  will  be  returned  to 
them.  Military  members  will  be  advised 
that  if  they  so  qualify  and  submit  a 
written  request  they  will  receive  a 
certification  of  records  purge  from  their 
Master  Personnel  Records.  In  addition, 
any  reference  to  the  SF  189  reflected  in 
the  Personnel  Data  System  will  be 
corrected.  I 

Patsy  ].  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  87-28379  Filed  12-9-87:8:45ain]  | 
MJJNQ  CODE  M10-01-«i 


DEPARTMENT  OF  ENERGY 


Economic  Regulatory  Administration 


[ERA  Dodtet  Ha  87-53-NG] 

Tennessee  Gas  Pipeline  Co^ 
Application  To  Import  Canadian 
Natural  Gas 


agency:  Economic  Regulatory  | 

Administration,  Department  of  Energ^r. 
ACTION:  Notice  of  application  to  import 
Canadian  natural  gas  and  notice  of   I 
withdrawal  of  a  pending  application.' 

StMfMHARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  September  29, 1987  of  an  application 
filed  by  Tennessee  Gas  Pipeline 
Company  (Tennessee)  to  import  up  to 
25,000  Mcf  per  day  of  Canadian  natural 
gas  from  November  1, 1987  until  October 
31,  2002.  The  natural  gas  would  be  sold 
to  Tennessee  by  TransCanada  Pipelines, 
Limited  (TransCanada]  and  would  be 
delivered  to  Tennessee  through  an 
existing  interconnection  with 
TransCanada  located  near  Niagara 
Falls,  New  York.  New  facilities  will  be 
required  to  allow  Tennessee  to  receive 
the  maximum  daily  volumes  requested. 

In  connection  with  this  request, 
Tennessee  withdrew  a  previous 
application  for  authority  to  import 
natural  gas  purchased  from 
TransCanada.  filed  in  ERA  Docket  No. 
81-24-NG.  On  October  2. 1987.  the  ERA 
received  notice  of  Tennessee's 


withdrawal  of  its  previous  application 
together  with  a  certification  that  it  had 
served  all  parties  to  that  docket  with 
notice  of  the  withdrawal.  The 
withdrawal  was  effective  on  November 
2, 1987. 

Tennessee's  application  is  filed  with 
the  ERA  pursuant  to  section  3  of  the 
Natural  Gas  Act  and  DOE  Delegation 
Order  No.  0204-111.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  January  11, 1988. 
FOR  FURTHER  INFORMATION  CONTACT! 

John  Boyd,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
Forrestal  Building.  Room  GA-076, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4523 
Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-€667. 
SUPPlfMENTARY  INFORMATION: 
Tennessee,  a  division  of  Tenneco  Inc..  is 
a  Delaware  corporation  engaged  in  the 
business  of  producing,  purchasing, 
transporting,  and  selling  natural  gas. 
Tennessee  would  purchase  natural  gas 
from  TransCanada  pursuant  to  a 
proposed  gas  purchase  contract  which 
provides  for  the  following  purchase 
schedule: 


Period 


Nov.  1.  1967  10  Oct  31.  1968 
Nov.  1.  1968  10  Oct.  31.  1989 
Nov.  1.  1989  to  Oct  31.  1890 
Nov.  1.  1990  to  Oct  31.  2002 


Dally 
contract 
quality  in 

Mcf 


S.OOO 
10.000 
20.300 
25.000 


The  daily  contract  quantity  may  be 
adjusted  by  the  parties  but  cannot 
exceed  25,000  Mcf  per  day. 

Tennessee  states  that  no  new 
facilities  would  be  needed  to  receive  the 
initial  contract  quantity  of  5,000  Mcf  per 
day.  Tennessee  has  an  application 
pending  at  the  Federal  Energy 
Regulatory  Commission  (FERC)  for 
authorization  to  construct  and  opreate 
additional  facilities  on  Tennessee's 
Niagara  spur  which  will  allow 
Tennessee  to  receive  the  anticipated 
maximum  daily  contract  quantity  of 
25,000  Mcf. 

The  proposed  purchase  contract 
provides  that  Tennessee  will,  on  a 
monthly  basis,  take  or  pay  for  20  percent 
of  the  contract  quantity  in  effect  during 
the  month.  There  are  various  other 


contractual  provisions  that  allow 
Tennessee  the  opportunity  to  recover  its 
take-or-pay  costs. 

Tennessee's  precedent  agreement 
provides  that  it  will  contract  with 
TransCanada  for  the  above  volumes  of 
natural  gas  at  a  price  structured  as  a 
two-part  rate.  The  demand  charge  will 
be  the  sum  of  the  monthly  demand  toll 
per  Mcf  on  TransCanada's  system  as 
determined  by  Canada's  National 
Energy  Board  and  in  effect  on  the  first 
day  firm  gas  is  transported  for  this 
import  and  the  monthly  demand  toll  per 
Mcf  as  billed  to  TransCanada  by 
NOVA,  an  Alberta  Corporation,  for  its 
transportation  of  that  gas  to 
TransCanada's  system.  The  base 
commodity  rate  for  the  minimum 
monthly  quantity  will  be  determined  by 
Tennessee's  Weighted  Average  Cost  of 
Gas  (WACOG)  per  MMBTu  purchased 
from  producers  in  the  field  as  reflected 
in  its  Purchased  Gas  Adjustment  (PGA) 
filing  with  the  FERC  on  the  first  day  of 
the  month  in  which  gas  is  delivered 
under  this  agreement.  The  minimum 
monthly  quality  is  defined  as  for  any 
given  calendar  month  a  volume  of  gas 
equal  to  20  percent  of  the  daily  contract 
quantity  in  effect  for  the  month  times 
ttie  days  of  the  month.  For  any  gas  taken 
in  excess  of  the  minimum  monthly 
quantity,  a  negotiated  commodity  rate  is 
to  be  established  between  the  parties 
prior  to  the  month  of  delivery. 

Tennessee  has  requested  that  the  ERA 
expeditiously  issue  this  notice  and 
shorten  the  comment  period. 
Tennessee's  request  states  that  all  the 
intervenors  in  the  previous  ERA  docket, 
now  withdrawn,  in  which  Tennessee 
requested  import  authorization  for 
natural  gas  to  be  purchased  from 
TransCanada  have  been  served  with 
copies  of  the  new  application. 

Except  in  emergency  circumstances, 
ERA  administrative  procedures 
generally  require  a  30-day  notice  period. 
Tennessee  has  not  identified  any 
emergency  circumstances  that  would 
justify  deviating  from  normal  practice 
and  shortening  the  comment  period.  The 
contractural  relationship  between 
Tennessee  and  TransCanada  is  complex 
and  interested  parties  are  entitled  to 
ample  time  to  analyze  and  respond  to 
the  application.  Also,  it  cannot  be 
assumed  that  only  intervenors  in  the 
previous  Tennessee/TransCanada 
docket  will  have  a  legitimate  interest  in 
the  present  application.  Therefore, 
Tennessee's  request  for  a  shortened 
comment  period  is  denied. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
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arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Tennessee 
maintains  that  the  long  history  of 
uninterrupted  sales  of  Canadian  gas  to 
the  United  States  clearly  demonstrates 
the  security  of  the  gas  to  be  imported. 
Parties  that  may  oppose  this  application 
should  coment  in  their  responses  on  the 
issue  of  competitiveness  as  set  forth  in 
the  policy  guidelines.  The  applicant 
asserts  that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  apphcable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  They  should  be  filed  with  the 
Natural  Gas  Division,  Office  of  Fuels 
Programs  Economic  Regulatory 
Administrative,  Room  GA-076,  RG-23. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.  e.d.t..  January  11, 
1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  parties'  responses  to  this  notice, 
including  the  parties'  written  comments 
and  replies  thereto.  Additional 
procedures  will  be  used  as  necessary  to 
achieve  a  complete  understanding  of  the 
facts  and  issues.  A  party  seeking 
intervention  may  request  that  additional 
procedures  be  provided,  such  as 
additional  written  comments,  a 
conference,  an  oral  presentation,  or 
trial-type  hearing.  AJiy  request  to  file 
additional  written  comments  would 
explain  why  they  are  necessary.  Any 
request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact. 


law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  trial-type  hearing  must  show  that 
there  are  factual  issues  genuinely  in 
dispute  that  are  relevant  and  material  to 
a  decision  and  that  a  trial-type  hearing 
is  necessary  for  a  full  and  true 
disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  to  this 
notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Tennessee's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  nd  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  December  3, 
1987. 

Robert  L.  Davis, 

Director,  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

[FR  Doc.  87-28396  Filed  12-9-87;  8:45  am] 

BILUNO  CODE  64S0-O1-M 


[Ef)A  Docket  No.  87-47-NG] 

Victoria  Gas  Corp.;  Order  Granting 
Blanket  Authorization  To  import 
Natural  Gas 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 

action:  Notice  of  order  granting  blanket 
authorization  to  import  natural  gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Victoria  Gas 
Corporation  (Victoria)  blanket 
authorization  to  import  natural  gas.  The 
order  issued  in  ERA  Docket  No.  87-47- 
NG  authorizes  Victoria  to  import  up  to 
72  Bcf  of  natural  gas  over  a  two-year 
period. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC,  20585. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


Issued  in  Washington,  DC.  November  30, 
1987. 

Constance  L.  Buckley, 

Director,  Natural  Gas  Division,  Office  of 
Fuels  Programs  Economic  Regulatory 
Administration. 

[FR  Doc.  87-28397  Filed  12-9-87;  8:45  amj 

BILUNG  CODE  MSO-01-M 


(Docket  No.  ERA-R-79-19] 

Annual  Reports  From  States  and  Non- 
Regulated  Utilities  on  Progress  In 
Considering  ttie  Ratemaking  and 
Other  Regulatory  Standards  Under 
the  Public  Utility  Regulatory  Policies 
Act  of  1978 

agency:  Economic  Regulatory 
Administration,  Department  of  Fjiergy. 

ACTION:  Notice  and  availability  of  Form 
ERA-166. 

summary:  Sections  116  and  309  of  the 
Public  Utihty  Regulatory  Policies  Act  of 
1978  (PURPA)  require  State  regulatory 
authorities  and  certain  nonregulated 
utilities  to  submit  to  the  Department  of 
Energy  (DOE)  annual  reports  on  their 
progress  in  considering  ratemaking  and 
other  regulatory  standards  established 
by  Titles  I  and  III  of  PURPA.  Under  the 
present  DOE  regulations  (10  CFR  Part 
463),  as  amended,  each  of  the  reporting 
entities  must  file  an  annual  report  by 
February  28, 1988,  covering  the  calendar 
year  1987  reporting  period.  All  reports 
are  to  be  made  on  Form  ERA-166. 

DATE:  Reports  are  due  by  February  28, 
1988. 

address:  All  completed  Forms  ERA-166 
should  be  addressed  to:  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  Department  of  Energy, 
Form  ERA-166,  Room  GA-076, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT 
Steven  Mintz,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue  SW.,  Room  GA- 
076,  Washington,  DC  20585,  Phone  (202) 
586-9506. 

SUPPtfMENTARY  INFORMATION: 

L  Background 

On  August  1, 1979  (44  FR  47264, 
August  13, 1979),  DOE  issued  a  rule  (10 
CFR  Part  463)  setting  forth  the  manner  in 
which  State  regulatory  authorities  and 
certain  nonregulated  gas  and  electric 
utilities  are  required  to  report  on  their 
consideration  of  the  ratemaking  and 
other  regulatory  standards  established 


BEST  COPY  AVAILABLE 
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by  sections  111(d).  113(b).  and  303(b)  of 
the  Public  Utility  Regulatory  Policies  Act 
of  1978  (PURPA). 

On  August  4. 1982  (47  FR  33679).  DOE 
amended  Part  463  by  revising  5  463.3(a) 
and  (c).  The  revised  rule  requires  the 
reporting  entities  to  file  their  annual 
reports  on  February  28  of  each  year,    i 
Each  annual  report  must  cover  the       | 
immediately  preceding  calendar  year 
(for  example,  the  report  due  on  February 
28, 1988,  shall  cover  the  period  January 
1. 1987-December  31. 1987). 


II.  The  Report  Form 

The  Form  ERA-166  is  identical  to  the 
form  pubUshed  on  November  28. 1986 
(51  FR  42994)  except  for  date  changes.  It 
was  approved  by  the  Office  of 
Management  and  Budget  (OMB  Control 
Number  1903-0060),  and  is  being  sent  to 
each  electric  and  gas  utility  listed  in 
Appendices  A  and  B  of  ERA  Federal 
Register  notice  [Docket  No.  ERA-R-79- 
43B]  which  is  published  annually  at  the 
end  of  each  calendar  year.  Copies  of  this 
form  are  also  available  upon  request 
from  this  office  at  the  address 
referenced  in  this  announcement. 

(Public  Utility  Regulatory  Policies  Act  of 
1978.  Pub.  L.  95-617,  92  Stat.  3117  et  seq.  (1« 
U.S.C  2801  et  seq):  Department  of  Energy 
Organization  Act,  Pub.  L  95-91  (42  U.S.C. 
7101  etseq.) 

Issued  in  Washington,  DC.  on  December  4, 
1987. 

Robert  L.  Davies, 
Director.  Office  of  Fuels  Programs.  Economic 
Regulatory  Administration. 

[FR  Doc.  87-28398  Filed  12-9-87;  8:45  am] 

BttJJNG  COOE  64S<H>1-M 


UM 


Federal  Energy  Regulatory 
Commission 

(Proiect  Na  9866-002] 


Birdi  Power  Company,  Inc.;  Surrender 
of  Preliminary  Permit 

December  4. 1987. 

Take  notice  that  Birch  Power 
Company.  Inc..  permittee  for  the 
proposed  WiUiams  Creek  Project  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
July  25, 1986.  and  would  have  expired  on 
June  30. 1989.  The  project  would  have 
been  located  on  Williams  Creek,  in 
Franklin  County.  Idaho. 

The  permittee  filed  the  request  on 
November  17, 1987.  and  the  preliminary 
permit  for  Project  No.  9866  shall  remeiin 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 


that  day.  New  applications  involving 

this  project  site,  to  the  extent  provided 

for  under  18  CFR  Part  4.  may  be  filed  on 

the  next  business  day. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  87-28403  Filed  12-9-87;  8:45  am] 

BILUNG  COOE  6717-01-M 


[Docket  No.  TA88-1-1-0001 

Alat>ama-Tennessee  Natural  Gas  Co.; 
Proposed  PGA  Rate  Adjustment 

December  7. 1987. 

Take  notice  that  on  December  2, 1987, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee).  Post 
Office  Box  918.  Florence,  Alabama, 
35631,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  the  following  tariff 
sheets: 


Rate  schedule 


CO: 
Demand. 

Commodity. 

Gas 

G; 
Demand 

Convnodity. 

Gas 

SG: 

Commodity. 

Gas 

I: 

Commodity 

Gas 

IT: 

Maximum... 

Minimum.... 


Rate  aHer 
adiustment 


01 
02 


01 
02 


$4.B1 

7.22 

7.23 

211.94 

$4.81 

7.22 

7.23 

211.94 

17.16 
244.35 

1292 
229.26 

10.41 
0.53 


Alternate  Third  Revised  Sheet  No.  4 
provides  for  the  following  rates: 


Rate  sctiedule 


Tariff  sheets 


Third  Revised  Sheet  No.  4 

First  Revised  Sheet  No.  5 

First  Revised  Sheet  No.  40A 

Second  Revised  Sheet  No.  47... 
Second  Revised  Sheet  No.  50... 

First  Revised  Sheet  No.  50A 

First  Revised  Sheet  No.  61 

First  Revised  Sheet  No.  62 

First  Revised  Sheet  No.  63 

First  Revised  Sheet  No.  64 

First  Revised  Sheet  No.  65 


Alternate  Third  Revised  Sheet 
No.  4. 


CD 
Demand... 


Effective 
date 


Commodity.. 
Gas -.. 


Jan.  1, 

1988.» 
Jan.  1. 

1988.' 
Aug.  1. 

1987.* 
Sept.  1. 

1987.' 
Sept.  1. 

1987.' 
Sept  1. 

1987.' 
Jan.  1, 

198^ 
Jan.  1,    X^ 

1988.' 
Jan.  1, 

1988.' 
Jan.  1, 

1988.' 
Jan.  1. 

1988.' 
Jan.  1. 

1988.' 


Demand... 


Commodity... 
Gas 

SG: 
Commodity.. 
Gas 


I: 


Commodity.. 
Gas 


IT: 


Maximum.. 
Minmun... 


Rate  after 
adjustment 


D1 
02 


01 
02 


S481 

7.22 

7.23 

211.94 

$461 
7.22 
7.23 

211.94 

17.16 
244  35 

1292 
229  26 

10.41 
053 


'  First  Revised  Volume  No.  1. 
*  Original  Volume  No.  1. 

Alabama-Tennessee  states  that  the 
purpose  of  this  filing  is  to  adjust  its  rates 
to  conform  to  the  rates  of  its  suppliers, 
to  delete  the  Incremental  Pricing 
Surcharge  provisions,  and  to  add  a 
provision  for  collecting  the  FERC 
Annual  Charge.  Alabama-Tennessee 
states  that  the  changes  in  its  rates  are 
made  in  conformity  with  the  related 
provisions  of  its  tariff. 

Third  Revised  Sheet  No.  4  provides 
for  the  following  rates: 


Alabama-Tennessee  has  requested 
aoy  necessary  waivers  of  the 
Qommission's  Regulations  in  order  to 
--permit  the  tariff  sheets  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  State  Regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
14. 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

(FR  Doc.  87-28404  Filed  12-9-87;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  ER88-123-000] 

Cleveland  Electric  Illuminating  Co.  et 
al.;  Filing 

December  7, 1987. 

Take  notice  that  on  December  2, 1987, 
the  CAPCO  Group  tendered  for  filing 
Appendix  7  as  a  supplement  to  Schedule 
E  of  the  CAPCO  Basic  Operating 
Agreement,  as  amended  September  1, 
1980.  which  is  on  file  with  the 
Commission  and  identified  by  the  Rate 
Schedule  numbers  shown  for  each  Usted 
company: 


Company 


Cleveland  Electric  Illuminating  Company 

Duquesne  Light  Company 

Ohio  Edison  Company 

Pennsylvania  Power  Company 

Toledo  Edison  Compariy 


FERC 

Rate 

Schedule 

No. 


15 

IS 

144 

35 

27 


Appendix  7  to  Schedule  E  of  the 
CAPCO  Basic  Operating  Agreement 
provides  the  basis  for  the  determination 
of  charges  applicable  to  Unit  Capacity 
and  Energy  transactions  by  the  CAPCO 
member  companies  from  Perry  Plant 
Unit  No.  1.  The  services  and 
compensation  for  Unit  Capacity  and 
Energy  transactions  from  base  load 
CAPCO  Units  are  set  forth  generally  in 
Schedule  E.  with  specific  charges  from 
particular  CAPCO  Units  being  set  forth 
in  Appendices  to  Schedule  E  as  the 
particular  Unit  comes  into  commercial 
operation.  It  is  requested  that  Appendix 
7  become  effective  on  November  18. 
1987. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
21, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  87-28405  Filed  12-9-87;  8:45  am] 

BiLUNG  CODE  6717-01-M 


[Docket  No.  TA88-1-2-O00) 

East  Tennessee  Natural  Gas  Co.;  Rate 
Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

December  4, 1987. 

Take  notice  that  on  November  30. 
1987,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee)  filed  ten 
copies  of  the  following  revised  tariff 
sheets  to  Original  Vol.  No.  1  of  its  FERC 
Gas  Tariff  to  be  effective  January  1, 
1988: 

Third  Revised  Sheet  No.  1 

Thirty-Third  Revised  Sheet  No.  4 

Tenth  Revised  Sheet  No.  5 

Tenth  Revised  Sheet  No.  6 

Second  Revised  Sheet  No.  18 

Second  Revised  Sheet  No.  19 

Second  Revised  Sheet  No.  22 

Third  Revised  Sheet  No.  23 

Second  Revised  Sheet  No.  25 

Fourth  Revised  Sheet  No.  31 

Third  Revised  Sheet  No.  32 

Third  Revised  Sheet  No.  33 

Third  Revised  Sheet  No.  35 

Second  Revised  Sheet  No.  36 

Second  Revised  Sheet  No.  38 

Second  Revised  Sheet  No.  43 

Third  Revised  Sheet  No.  120 

Ninth  Revised  Sheet  No.  122 

Second  Revised  Sheet  No.  134 

First  Revised  Sheet  No.  135  through  137 

Second  Revised  Sheet  No.  138 

East  Tennessee  states  that  the  purpose 
of  these  revisions  is  to  reflect  PGA  Rate 
Adjustments  pursuant  to  sections  22.2 
and  22.3  of  the  General  Terms  and 
Conditions  of  East  Tennessee's  Tariff 
and  to  delete  the  Incremental  Pricing 
provisions  from  the  Tariff.  East 
Tennessee  states  that  its  GRI 
adjustment  is  unchanged  because  the 
decrease  in  the  charge  authorized  by 
Opinion  No.  283  has  been  offset  by  a 
change  in  the  Btu  adjustment  factor. 

The  Current  Purchased  Gas  Cost  Rate 
Adjustments  reflected  on  Thirty-Third 
Revised  Sheet  No.  4  consist  of  11.32 
cents  per  dekatherm  adjustment 
applicable  to  the  gas  rate  and  to  Rate 
Schedule  SWS,  $(2.01)  dollars  per 
dekatherm  applicable  to  the  Di 
component  of  the  demand  rates  and  a 
7.54  cents  per  dekatherm  adjustment  to 
the  Dj  component.  The  GRI  adjustment 
under  Section  25  of  the  General  Terms 
and  Conditions  remains  unchanged 
because  the  decrease  in  the  GRI  charge 


from  1.52  cents  to  1.51  cents  pursuant  to 
Opinion  No.  283  has  been  offset  by  a 
change  in  the  Btu  conversion  factor  from 
1.040  to  1.036. 

The  revisions  also  reflect  a  .09  cents 
per  dekatherm  surcharge  adjustment  to 
the  gas  rates  and  $(.20)  per  dekatherm 
surcharge  adjustment  to  the  demand 
rates  for  amortizing  the  Unrecovered 
Gas  Cost  Account. 

East  Tennessee  states  that  the  current 
adjustment  to  its  demand  rate  reflects 
increases  in  the  demand  rates  of 
Termessee  Gas  Pipeline  Company 
effective  August  1, 1987,  and  January  1, 
1988.  East  Tennessee  states  that  current 
adjustments  to  its  gas  rates  reflect 
increases  in  the  commodity  rate  of 
Tennessee  and  higher  costs  of  other 
suppliers  (Deferred  Account). 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC.  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
11. 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  87-28346  Filed  12-9-67;  8:45  am) 

BILUNG  COOE  6717-01-M 


[Docket  No.  TA88-2-34-000] 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  4. 1987. 

Take  notice  that  on  November  30, 
1987.  Florida  Gas  Transmission  (FGT) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  following  tariff  sheets: 

First  Revised  Volume  No.  1 

1st  Revised  Sheet  No.  1 
22nd  Revised  Sheet  No.  8 
8th  Revised  Sheet  No.  9 
1st  Revised  Sheet  No.  41 
1st  Revised  Sheet  No.  42 
3rd  Revised  Sheet  No.  43 
3rd  Revised  Sheet  No.  44 
1st  Revised  Sheet  No.  45 


46826 
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HfO 


Ist  Revised  Sheet  No.  46 
Isl  Revised  Sheet  No.  47 
1st  Revised  Sheet  No.  48 
1st  Revised  Sheet  No.  49 

Oiigiiial  Volume  No.  3 
6th  Revised  Sheet  No.  658 

Reason  for  Filing 


FGT  is  filing  revised  tariff  sheets 
pursuant  to  Opinion  No.  283  issued  on 
September  29, 1987  Docket  No.  RPQ7-71- 
000  by  the  Federal  Energy  Regulatory 
Commission  (Commission)  approving 
Gas  Research  Institute's  (GRI]  1988 
Research  and  Development  Program  and 
Five  Year  Plan  for  1988-1992.  In  Opinion 
No.  283  the  Commission  approved  a  GRI 
funding  unit  of  1.51  cents  per  Mcf.  which 
converts  to  1.47  cents  per  dekatherm  for 
FGT.  who  is  on  a  dekatherm  billing 
basis. 

FGT  has  also  included  in  this  filing 
revisions  to  Section  15  of  its  General 
Terms  and  Conditions  of  First  Revised 
Volume  No.  1  to  reflect  the  elimination 
of  theancremental  pricing  provisions 
and  any  references  contained  therein. 
The  Commission  issued  Order  No.  478 
on  July  27, 1987  in  Docket  No.  RM87-28- 
000,  et  ai,  revoking  the  incremental 
pricing  regulations  effective  January  1, 
1988. 

The  proposed  effective  date  of  all 
tariff  sheets  listed  above  is  January  1. 
1988. 

FGT  states  that  a  copy  of  its  filing  has 
been  served  on  all  customers  receiving 
gas  under  its  FERC  Gas  Traiff.  First 
Revised  Volume  No.  1  and  Original 
Volume  No.  3  and  interested  state 
commissions  and  its  being  posted. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  11, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene. 

Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

(FR  Doc.  87-28347  Filed  12-9-87;  8:45  am] 
WLUNG  COOE  C717-01-M 


[Docket  Mo.  RP87-121-O011 

Gas  Transport,  Inc.;  Compliance  Filing 

December  4, 1987 

Take  notice  that  on  November  27, 
1987,  Gas  Transport,  Inc.  ("Gas 
Transport")  tendered  for  filing  Fifth 
Revised  Sheet  No.  5  and  Second  Revised 
Sheet  No.  82  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  to 
become  effective  October  1, 1987. 

Gas  Transport  states  that  the  only 
purpose  of  these  revised  "ACA-related" 
tariff  sheets  is  to  comply  with  the 
"Order  of  the  Director  Accepting  Annual 
Charge  Adjustments"  issued  on 
September  29, 1987,  by  the  Commission. 
Further,  Gas  Transport  states  that  the 
revised  sheets  comply  with  the 
requirements  of  §  154.38(d)(6)  of  the 
Commission's  Regulations  and  Order 
No.  472-B. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC,  20426,  in  accordance  with  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell 
Acting  Secretary. 
[FR  Doc.  87-28348  Filed  12-9-87;  8:45  ami 

BILUNG  COOE  6717-01-M 


[Docket  No.  ER87-574-004] 

Holyoke  Power  and  Electric  Co.;  Filing 

December  4, 1987. 

Take  notice  that  on  November  20, 
1987,  Holyoke  Power  and  Electric 
Company  tendered  for  filing  a  refund 
report  pursuant  to  Commission  Order 
dated  October  21, 1987.  Refunds  were 
made  on  November  5, 1987  to  its 
customers  Holyoke  Water  Power 
Company  and  Western  Massachusetts 
Electric  Company  for  dismantlement 
costs  paid. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 ' 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
17. 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-28349  Filed  12-9-87;  8:45  am) 

BILUNG  COOE  6717-01-11 


[Docket  No.  TA88-1-26-000] 

Natural  Gas  Pipeline  Company  of 
America;  Changes  in  Rates 

December  7, 1987. 

Take  notice  that  on  December  1, 1987. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
Sixty-ninth  Revised  Sheet  No.  5  and 
Third  Substitute  Thirty-fourth  Revised 
Sheet  No.  5A  to  be  a  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
to  be  effective  January  1, 1988. 

Natural  states  that  the  revised  tariff 
sheet  reflects  the  GRI  surcharge  related 
to  the  Gas  Research  Institute's  1988 
Research  and  Development  Program  as 
approved  by  Commission  Opinion  No. 
283  (Docket  No.  RP87-71-000)  issued 
September  29, 1987.  The  approved  rate 
of  1.51^  per  Mcf  converts  to  1.46<;  per 
Mcf  under  Natural's  billing  basis. 

A  copy  of  this  filing  is  being  mailed  to 
Natural's  jurisdictional  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214.  All  such  motions  or  protests 
must  be  filed  on  or  before  December  14, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-28406  Filed  12-9-87;  8:45  am] 

BILUNG  COOE  6717-01-M 


[Docket  No.  CP86-582-016] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  in  FERC 
Gas  Tariff 

December  7, 1987. 

Take  notice  that  on  December  1, 1987, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  the 
below  listed  tariff  sheets  to  be  a  part  of 
its  FERC  Gas  Tariff  to  be  effective 
January  1, 1988: 

Third  Revised  Volume  No.  1 

Fifth  Revised  Sheet  No.  5F 
Second  Revised  Sheet  No.  91 
Substitute  Original  Sheet  No.  127 
Substitute  Original  Sheet  No.  128 
Original  Sheet  No.  163 
Original  Sheet  No.  164 

First  Revised  Volume  No.  lA 

Title  Pages 

Original  Sheet  Nos.  1  through  10 
Original  Sheet  Nos.  21  through  72 
Original  Sheet  Nos.  101  through  118 
Original  Sheet  Nos.  201  through  231 

Second  Revised  Volume  No.  2 

Third  Revised  Sheet  No.  2083 
Third  Revised  Sheet  No.  2190 
Fourth  Revised  Sheet  No.  2365 

Natural  states  that  the  tariff  sheet 
were  submitted  in  compliance  with  the 
Commission's  Order  issued  November 
10, 1987.  at  Docket  Nos.  CP86-582-002. 
et  al.  in  which  Natural  was  issued  a 
blanket  transportation  certificate 
pursuant  to  Subpart  G  of  Part  284  of  the 
Commission's  regulations.  Natural 
requested  waiver  of  the  Commission's 
Regulations  to  the  extent  necessary  to 
make  the  tariff  sheets  effective  January 
1, 1988. 

A  copy  of  the  filing  was  mailed  to 
Natural's  jurisdictional  customers, 
interested  state  regulatory  agencies,  and 
all  parties  set  out  on  the  official  service 
list  at  Docket  Nos.  CP  86-582-000.  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  December  14, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  87-28407  Filed  12-9-87;  8:45  am] 

BILUNG  CODE  6717-01-M 

[Docket  No.  CP88-90-000] 

Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp.;  Request  Under  Blanket 
Authorization 

December  7. 1987. 

Take  notice  that  on  November  23. 
1987,  Northern  Natural  Gas  Company. 
Division  of  Enron  Corporation 
(Northern).  2223  Dodge  Street.  Omaha. 
Nebraska  68102.  filed  in  Docket  No. 
CP88-90-000.  A  request  pursuant  to 
Northern's  blanket  authority  granted  on 
September  1. 1982  at  Docket  No.  CP82- 
401-000  and  §§  157.211(b)  and  157.205  of 
the  Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205).  for 
authority  to  install  and  operate  one  (1) 
small  volume  measurement  station  to 
accommodate  natural  gas  deliveries  to 
one  (1)  non-right-of-way  grantor  served 
by  the  local  distribution  company. 
Peoples  Natural  Gas  Company 
(Peoples),  under  the  authorization  issued 
in  Docket  No.  CP82-401-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  pubUc  inspection. 

Specifically,  Northern  requests 
authority  to  install  and  operate  one  (1) 
small  volume  measurement  station  as 
follows: 


End-usm 


i>sinou- 


Woodman      Peoples 
lannim. 


Location 


Sec.  22,  Twp.  18. 
Rge.  10,  Rice 
County,  KS. 


End-use 


Oil  well 
engine 
fuel. 


Northern  states  that  deliveries  to  one 
small  volume  measurement  station  will 
be  made  within  the  existing  firm 
entitlement  of  Peoples. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 


filing  a  protest,  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell. 

Acting  Secretary. 

[FR  Doc.  87-28350  Filed  12-9-87;  8:45  am] 

BILUNG  COOE  6717-01-M 


[Docket  No.  RP85-206-031] 

Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp.;  Proposed  Changes  in 
FERC  Gas  Tariff 

December  7. 1987. 

Take  notice  that  on  December  1, 1987, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern) 
tendered  for  filing  proposed  changes  to 
its  F.E.R.C.  Gas  Tariff. 

Northern  states  that  the  purpose  of 
this  filing  is  to  implement  the  terms  of  its 
Stipulation  and  Agreement  (Settlement) 
filed  in  the  above-proceeding.  By 
implementing  the  terms  of  its 
Settlement,  and  containing  its  tariff  to 
comply  with  the  settlement  provisions. 
Northern  will  be  able  to  perform  open 
access  transportation  under  Part  284  of 
the  Commission  Regulations,  it  is  stated. 

The  compliance  filing  is  composed  of 
three  major  segments:  (1)  Final 
settlement  sales  and  transportation 
rates,  (2)  changes  to  implement  new 
services  and  modifications  to  existing 
tariffs  as  ordered  by  the  Commission, 
and  (3)  CD  tiunbacks/conversions  along 
with  a  related  D-1  rate  adjustment. 

Copies  of  the  filing  were  served  upon 
Northern's  jurisdictional  customers, 
state  regulatory  commissions  and 
parties  of  record  to  the  proceedings  in 
the  above  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  14. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-28408  Filed  12-9-87;  8:45  am] 

BILUNG  COOE  6717^>1-M 
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mSi 


(Docket  No.  ER8S-124-000] 

Pacific  Gas  and  Electric  Co^  FiUng 

December  7. 1987.  j 

Take  notice  that  on  December  3, 1987. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  rates  revised 
in  accordance  with  FERC  Order  No.  475. 
to  reflect  the  effects  of  the  Tax  Reform 
Act  of  1986.  The  rates  are  those  charged 
to  the  Department  of  Water  Resources 
of  the  State  of  California  (DWR)  under 
the  PG&E/DWR  Comprehensive 
Agreement.  Rate  Schedule  FERC  No.  77. 
PG&E  proposes  a  July  1. 1987  effective 
date  for  such  rates. 

Copies  of  this  filing  were  served  upon 
DWR  and  the  California  Public  Utilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
21. 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc  87-28351  Filed  12-9-87;  8:45  am] 

MUJN6  COOE  1717-01-11 


(Dodiet  No.  RP87-9S-003] 

Panhandle  Eastern  Pipe  Line  Co; 
Proposed  Cttanges  in  FERC  Gas  Tariff 

December  4. 1987. 

Take  notice  that  on  December  1. 1987 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  First 
Substitute  Third  Revised  Sheet  No.  43-6 
to  its  FERC  Gas  Tariff.  Original  Volume 
No.l. 

Panhandle  states  that  the  revised 
tariff  sheet  is  being  submitted  pursuant 
to  the  Commission's  Order  of  November 
16, 1987  in  Docket  No.  RP87-95-000  and 
Order  No.  472-B  issued  on  September 
16. 1987  in  Docket  No.  RM87-3-000. 

Panhandle  states  that  subsequent  to 
the  instant  filing,  it  made  a  compliance 
filing  on  October  27. 1987  in  RP82-58,  et 
al.,  pursuant  to  Ordering  Paragraph  (D) 
of  the  Commission's  Order  dated 
September  30, 1987  in  Docket  No.  RP87- 
103-000.  In  order  to  reflect  Panhandle's 


compliance  filing  in  Docket  No.  RP82-58, 
et  al  and  the  Annual  Charge 
Adjustment  (ACA)  at  October  1. 1987. 
Panhandle  hereby  submits  Second 
Substitute  Sixtieth  Revised  Sheet  No.  3- 
A  and  Second  Substitute  Thirty-Seventh 
Revised  Sheet  No.  3-B  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1. 

Copies  of  the  filing  were  served  on  the 
Company's  jurisdictional  customers  and 
apphcable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

[FR  Doc.  87-28352  Filed  12-9-87;  8:45  am) 
BUXINO  COOe  S717-01-M 


(Docket  No.  ER87-277-0021 

Public  Service  of  New  Hampshire; 
Filing 

December  7, 1987. 

Take  notice  that  on  October  28. 1987, 
Public  Service  of  New  Hampshire 
(PSNH)  tendered  for  filing  pursuant  to 
Federal  Energy  Regulatory  Commission 
Regulation  18  CFR  35.19(a)  a  refund 
report.  Refunds  with  interest  were  sent 
to  customers  on  October  15, 1987. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
14, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell. 

Acting  Secretary. 

[FR  Doc.  87-28409  Filed  12-9-87;  8.45  am] 

MLUNG  COOE  (717-01-11 


[Docket  No.  CIU-103-000] 

Southern  Natural  Gas  Co.;  Application 
for  Abandonment  of  Sales  and 
Purchase  Obligations 

December  8, 1987. 

Take  notice  that  on  November  10, 
1987,  as  supplemented  by  letters  dated 
November  20  and  25, 1987,  Southern 
Natural  Gas  Company  (Southern).  1900 
Fifth  Avenue  North,  Birmingham, 
Alabama  32504,  filed  an  application 
pursuant  to  section  7(b)  of  Oie  Natural 
Gas  Act  and  §5  2.77  and  157.30  of  the 
Commission's  Regulations  for  expedited 
retroactive  abandonment  of  sales  and 
purchases  under  three  expired  gas 
purchase  contracts  dated  September  1. 
1976.  between  Southern  and  Pogo 
Producing  Company  (Pogo)  certificated 
in  Docket  No.  CI84-126-000,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to  public 
inspection.  Southern  requests  that  the 
abandonment  be  made  retroactive  to  the 
time  of  contract  expiration  to  avert 
potential  liability  for  take-or-pay  and 
that  this  application  be  considered  on 
an  expedited  basis  pursuant  to  the 
procedures  set  forth  in  §  2.77  of  the 
Commission's  Regulations. 

The  location,  rate  schedule,  apphcable 
price  category  and  estimated 
deliverabiUty  for  the  expired  contracts 
are  as  follows: 

a.  West  Cameron  Block  588,  Offshore 
Louisiana;  Rate  Schedule  No.  67;  $2,677 
(NGPA  §  104.  post-1974);  60  Mcf/d. 

b.  Eugene  Island  Block  256.  Offshore 
Louisiana;  Rate  Schedule  No.  75;  $4.69 
(NGPA  S  102(d));  3.424  Mcf/d. 

c.  Vermilion  Block  228.  Offshore 
Louisiana;  Rate  Schedule  No.  70;  $2,677 
(NGPA  S  104,  post-1974);  0  Mcf/d. 

Southern  states  that  the  September  1. 
1976,  contracts  had  stated  terms  of  five 
years  from  the  date  of  initial  deliveries. 
Southern  states  that  the  contracts 
covering  sales  from  West  Cameron 
Block  586  and  VermiUon  Block  228 
expired  in  1982  and  the  contract 
covering  Eugene  Island  Block  256 
expired  in  1984.  Southern  states  that  the 
production  consists  of  a  combination  of 
NGPA  section  104  post-1974  and  section 
102(d)  gas  and  has  a  weighted  average 
price  of  approximately  $3.10/MMBtu. 
Southern  states  that  its  current  system- 


wide  weighted  average  cost  of  gas  from 
field  sources  is  approximately  $2.52/ 
MMBtu. 

Southern  states  that  Pogo  has  refused 
to  seek  abandonment  of  these  contracts. 
Southern  states  further  that  despite  the 
contracts'  expiration,  Pogo  has 
continued  to  demand  performance  from 
Southern  under  a  unique  termination  of 
deliveries  clause  that  provides  that  once 
the  contracts  have  expired,  Pogo  has  no 
contractual  obligations  to  Southern,  but 
shall  be  entitled  to  enforce  each  and 
every  provision  of  the  contracts  against 
Southern  until  Pogo  shall  become 
entitled  in  accordance  with  all 
applicable  laws,  rules,  regulations  and 
orders  to  cease  once  and  for  all  making 
deliveries  to  Southern. 

Southern  contends  that  the  contracts 
sought  to  be  abandoned  contain  terms 
(such  as  an  85  percent  annual  take-or- 
pay  requirement  and  a  price  provision 
that  sets  the  rate  at  the  Natural  Gas 
Policy  Act  maximum  ceiling  price  with 
no  market  out  provision)  that  would  not 
be  tolerated  in  today's  competitive 
natural  gas  markets,  but  that  survive 
only  because  of  Pogo's  refusal  to 
renegotiate  the  contracts  or  to  seek 
abandonment  Southern  asserts  that  the 
abandonment  sought  in  this  application 
is  consistent  with  the  Commission's 
recent  orders  encouraging 
abandonments  as  a  means  of  serving  the 
public  convenience  and  necessity  and 
with  the  D.C  Circuit's  recent  decisions 
requiring  the  Commission  to  take  into 
account  pipeUnes'  take-or-pay  problems 
when  considering  abandoiunents. 

Southern  further  states  that  denial  of 
abandonment  of  the  expired  contracts 
would  result  in  (1)  infusion  of  high 
volumes  of  high-priced  gas  under 
expired  contracts  into  national  gas 
markets;  (2)  unnecessary  escalation  of 
Southern's  already  considerable  take-or- 
pay  exposure  and  (3)  abdication  of  the 
Commission's  responsibilities  over 
section  7  certificates  in  favor  of  a  party 
who  seeks,  in  a  period  of  transition 
toward  deregulation,  to  manipulate  the 
regulatory  process  into  a  shidd  against 
market-based  competition. 

Southern  states  that  the  Commission 
recently  granted  permanent 
abandonment  to  a  purchaser  filing  on 
behalf  of  a  producer  who  was  relying  on 
an  identical  termination  of  deliveries 
clause  as  the  one  at  issue  here  to 
demand  continued  performance  of  a 
contract  whose  term  had  expired. 
MississippiRiver  Transmission  Corp., 
et  al.,  39  FERC  \  61.113  (1987).  Southern 
states  that  in  that  case.  Sea  Robin 
Pipeline  Company  was  successful  in 
obtaining  abandonment  of  contracts  it 
had  executed  with  Pennzoil  Producing 
Company  and  Pogo  that  contained  the 


same  unique  termination  of  deliveries 
clause  described  herein.  Southern  states 
that  in  that  order  the  Commission  found 
that  the  stated  terms  of  the  contracts 
had  expired  and  thus  that  'the 
continuation  of  service  obligations, 
whether  by  sellers  or  purchasers, 
beyond  the  term  of  these  contracts 
prevents  maricet  forces  from  operating  to 
the  extent  envisioned  under  the  NGPA. 
and  also  frustrates  the  parties' 
agreement' 

Southern  also  states  that  appropriate 
equitable  circumstances  warranting 
retroactive  abandonment  back  to  the 
dates  of  contract  expiration  are  present 
here.  As  a  result  of  the  termination  of 
deliveries  clause  of  the  expired 
contracts  with  Pogo.  Southern  states  it 
has  incurred,  and  continues  to  inciu*. 
take-or-pay  exposure  to  Pogo  for  gas 
never  taken  under  these  contracts. 
Southern  estimates  it  has  accrued  over 
$4  million  in  potential  take-or-pay 
liability  under  these  contracts 
subsequent  to  their  expiration.  Because 
of  contract  expiration.  Southern  states 
there  are  no  make-up  rights,  so  any  take- 
or-pay  payments  to  Pogo  would  be  a 
pure  windfall. 

Since  Southern  alleges  that  Pogo  is 
subject  to  substantially  reduced  takes 
without  payment  and  has  requested  that 
its  application  be  considered  on  an 
expedited  basis,  all  as  more  fully 
described  in  the  apphcation  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection,  any  person  desiring  to 
be  heard  or  to  make  any  protest  with 
reference  to  said  application  should,  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  a  proceeding  must  file  a  petition  to 
intervene  in  accordance  with  the 
Conmiission's  rules. 

Under  tiie  procedure  lierein  provided  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  Southern  to  appear  or  to  be 
represented  at  the  tiearing. 
Lois  0.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-28410  Filed  12-9-87;  8:45  am] 

BILUNO  CODE  (717-01-M 


[Docket  Na  TA8S-2-7-000] 

Southern  Natural  Gas  Co;  Proposed 
Changes  In  FERC  Gas  Tariff 

December  4, 1987. 

Take  notice  that  Southern  Natural 
Gas  Company  (Southern)  on  November 
30, 1987,  tendered  for  filing  the  following 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  with  a  proposed  effective  date  of 
January  1, 1968: 

Sixth  Revised  Volume  No.  1 

Seventy-Sixth  Revised  Sheet  No.  4A 
Sixth  Revised  Sheet  No.  4B 

Original  Volume  No.  2 

Fourth  Revised  Sheet  No.  785 
Fourth  Revised  Sheet  No.  865 

Southern  states  that  these  revised 
tariff  sheets  reflect  a  decrease  in  the 
GRI  surcharge  to  1.15<  per  Mcf  in 
accordance  with  the  Commission's 
Opinion  No.  283. 

Southern  states  that  it  has  also 
tendered  for  filing  revised  sheets  from 
its  Rate  Schedules  X-79  through  X-208 
to  reflect  the  imposition  of  the  ACA 
charge  under  such  rate  schedules 
effective  October  1, 1987. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  at  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  11, 1987. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-28353  Filed  12-9-87;  8:45  am) 

BtLUNG  COOE  C717-01-4I 


(Docket  Na  RP88-12-002] 

Superior  Offshore  Pipeline  Co.;  FiNng 

December  4, 1987. 

Take  notice  that  on  November  24. 
1987,  Superior  Offshore  Pipeline 
Company,  (Sopco)  tendered  for  filing 
First  Replacement  Revised  Sheet  No.  40 
to  its  FERC  Gas  Tariff.  Original  Volume 
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No.  1,  to  become  effective  Novembers, 
1987.  Sopco  states  that  this  sheet  is  filed 
in  compliance  with  the  October  29,1987 
letter  order  in  Docket  No.  RP88-12-0()0 
and  that  it  contains  Sopco's  intent  not  to 
recover  any  annual  charges  recorded  in 
FERC  Account  No.  928  in  an  NGA 
Section  4  rate  case. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
11, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

[FR  Doc.  87-28354  Filed  12-9-87:  8:45  am] 
BIUJNO  CODE  (717-01-11 


[Docket  Na  TA88-1-9-000] 

Tennetf  Gas  Pipeline  Co^  a  Division 
of  Tsneco  Inc^  Proposed  Rate  Cluinge 

December  4, 1987. 

Take  notice  that  on  November  30, 
1987.  Tennessee  Gas  Pipeline  Company, 
a  Division  of  Tenneco  Inc.  [Tennessee) 
tenderd  for  filing  certain  tariff  sheets  to 
its  FERC  Gas  Tariff  to  be  effective 
January  1. 1988. 

Tennessee  states  that  the  tariff  sheets 
reflect  (1)  various  PGA  rate  adjustments 
pursuant  to  Sections  2,  3.  and  5  of 
Article  XXIII  of  the  General  Terms  and 
Conditions  of  Tennessee's  Tariff;  (2)  a 
new  GRI  adjustment  of  1.47  cents  per 
dkt;  (3)  amortization  of  retroactive 
production-related  costs  pursuant  to  the 
settlement  agreement  approved  by  the 
Commission's  Order  on  June  14. 1985  in 
Docket  No.  CP84-441.  et  al.\  (4)  recovery 
of  retroactive  payment  of  producer 
compressor  fuel  costs  pursuant  to 
Article  XXIX  of  the  General  Terms  and 
Conditions;  (5)  elimination  of  all 
Incremental  Pricing  provisions  from  the 
tariff  pursuant  to  Order  No.  478;  (6) 
revisions  to  tariff  sheets  necessitated  by 
the  addition  of  Original  Sheet  No.  22A: 

(7)  an  updated  Table  of  Contents;  and 

(8)  adjustments  to  transportation  rate 
schedules  for  changes  in  the  cost  of  gas 
for  fuel  and  losses  pursuant  to  Section  5 


of  Article  XXIII  of  the  General  Terms 
and  Conditions. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  h||rd  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
11. 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-28355  Filed  12-9-87;  8:45  am] 

BaUNG  CODE  6717-01-M 


[Docket  No.  RP85-177-045] 

Texas  Eastern  Transmission  Corp.; 
Tariff  Filing 

December  4, 1987. 

Take  notice  that  on  November  25. 
1987.  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered 
for  filing  the  following  sheets  to  its 
FERC  Gas  Tariff: 

Fifth  Revised  Volume  No.  1 

Original  Sheet  No.  121 
Original  Sheet  No.  311 
Original  Sheet  No.  467 
Original  Sheet  No.  473 
Original  Sheet  No.  618 
Original  Sheet  No.  630 

Fourth  Revised  Volume  No.  1 

Revised  Sixth  Revised  Sheet  No.  122 
Revised  Sixth  Revised  Sheet  No.  123 

Texas  Eastern  states  that  Sheet  Nos. 
122  and  123  were  inadvertently  omitted 
from  Volume  No.  3,  Appendix  G  of  its 
compliance  filing  which  was  made  on 
November  16. 1987.  The  other  tariff 
sheets  are  filed  to  replace  certain  tariff 
sheets  that  were  included  in  Volume  No. 
2,  Appendix  E  of  the  compliance  filing,' 
in  order  to  correct  typographical  errors 
and  omissions  on  those  tariff  sheets. 

Texas  Eastern  states  that  a  copy  of 
the  filing  has  been  served  upon  each 
party  on  the  restricted  service  list  in  this 
proceeding  and  upon  all  other  persons 


required  by  the  Commission's 
regulations  to  be  served. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  11. 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  0.  Caahell, 
Acting  Secretary. 

[FR  Doc.  87-28356  Filed  12-9-87;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP88-5-002] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Tariff  Filing 

December  4. 1987. 

Take  notice  that  on  November  30. 
1987,  Transcontinental  Gas  Pipe  Line 
Corporation  ('Transco")  tendered  for 
filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1: 

Substitute  First  Revised  Sheet  Nos.  187 

through  196 
Substitute  Original  Sheet  Nos.  196A  and  196B 
Substitute  First  Revised  Sheet  Nos.  371 

through  375 
Original  Sheet  Nos.  199G  through  196R 
Original^heet  Nos.  380  through  399 
First  Refbed  Sheet  Nos.  201,  210,  211,  213. 

219.  219A.  and  259 
Original  Sheet  Nos.  260  through  299 

Transco  states  that  on  October  1. 
1987.  it  filed  in  Docket  No.  RP88-5-O00. 
pursuant  to  Section  4  of  the  Natural  Gas 
Act  and  Part  154  of  the  Commission's 
Regulations  thereunder,  certain  revised 
tariff  sheets.  Transco  states  that  the 
purpose  of  such  filing  was  to  revise 
Transco's  Rate  Schedule  FT  and  its 
corresponding  form  of  Service 
Agreement,  included  in  Second  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff. 
Transco  states  that  on  October  29, 1987. 
the  Commission  issued  an  order  in 
Docket  No.  RP88-5-000  accepting  for 
filing  and  suspending  such  tariff  sheets, 
subject  to  conditions.  Transco  States 
that  in  addition  to  requiring  certain 
revisions  to  Transco's  Rate  Schedule  FT, 
the  Commission  directed  Transco  to  file 
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tariff  slieets  containing  terms  and 
conditions  governing  interruptible 
transportation  of  gas  pursuant  to  Part 
284  of  the  Commission's  regulations. 
Transco  also  states  that  tiie  purpose  of 
this  filing  is  to  comply  with  ordering 
paragraphs  (B)  and  (C)  of  the  October 
29. 1987  order.  The  proposed  effective 
date  of  the  tariff  sheets  containing  Rate 
Schedule  IT,  the  corresponding  Service 
Agreement  and  the  revisions  to 
Transco's  General  Terms  and 
Conditions  provisions  in  January  1, 1988. 
Rate  Schedule  FT  and  the 
Corresponding  Service  Agreement 
became  effective  November  1. 1987 
pursuant  to  the  October  29. 1987  Order 
in  Docket  No.  RP88-5-000. 

Transco  states  that  copies  of  the  filing 
have  been  served  upon  its  customers, 
state  commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Fedwal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  365.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caaiiell, 
Acting  Secretary. 
[FR  Doc.  87-28357  Filed  12-9-87;  8:45  am] 

BILUNG  CODE  6717-OMI 


[DockM  Na  RP  8S-37-0001 

Transcontinental  Gas  Pipe  Une  Corp^ 
Tariff  nung 

December  4, 1987. 

Take  notice  that  on  December  2, 1987, 
Transcontinental  Gas  Pipe  Line 
Corporation  ('Transco")  tendered  for 
filing  Second  Revised  Sheet  Nos.  193 
through  196.  First  Revised  Sheet  Nos. 
196-A  and  196-B.  Original  Sheet  No. 
196-0.  and  Second  Revised  Sheet  No. 
373  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1. 

The  proposed  effective  date  of  the 
revised  tariff  sheets  is  January  1. 1968. 

The  purpose  of  the  filing  is  to  revise 
Transco's  currently  effective  Rate 
Schedule  FT  to  include  provisions  which 
require  the  shipper  under  such  rate 


schedule  to  provide  Transco  with 
certain  information  essential  to 
implementation  of  the  take-or-pay 
crediting  mechanisms  contained  in  the 
Commission's  Order  No.  500. 

Transco  states  that  copies  of  the  filing 
have  been  served  upon  its  customers, 
state  commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE^  Washington, 
DC  20426.  in  accordance  vn\h  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casliell, 
Acting  Secretary. 

[FR  Doc.  87-28358  Filed  12-5-87;  &45  am) 
BtLLMQ  CODE  6717-01-11 

[Docket  No.  TA8S-1-30-000] 

Trunkline  Gas  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

December  4. 1987. 

Take  notice  that  on  December  1, 1987 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  the  following  sheets 
to  its  FERC  Gas  Tariff.  Original  Volume 
No.  1  and  FERC  Gas  Tariff.  Original 
Volume  No.  2: 

FERC  Gas  Tariff,  OrigiiM]  Vohmie  No.  1 

Fifty-Ninth  Revised  Sheet  No.  3-A 
Ninth  Revised  Sheet  No.  S-A.l 
Tenth  Revised  Sheet  No.  3-A.2 
Fifth  Revised  Sheet  Na  3-AJ 
Fifth  Revised  Sheet  No.  »-A4 

FERC  Gas  TaiifF,  Original  Vohnnt  Na  2 

Sixth  Revised  Sheet  No.  3725 
Fifth  Revised  Sheet  No.  3881 
Fifth  Revised  Sheet  No.  3920 
Fifth  Revised  Sheet  No.  3809 
Fourth  Revised  Sheet  No.  4166 
Second  Revised  Sheet  No.  4300 
Second  Revised  Sheet  Na  4303 

Trunkline  states  that  sudi  filing 
reflects  a  rate  adjustment  pursuant  to 
Opinion  No.  283  issued  September  29, 
1987  in  Docket  No.  RP87-71-000. 
Ordering  Paragraph  (B)  of  that  Opinion 
provides  that  jurisdictional  members  of 
Gas  Research  Institute  (GRI),  such  as 
Trunkline,  may  file  a  general  R&D  cost 


adjustment  to  be  effective  January  1, 
1988.  This  adjustment  will  permit  the 
collection  of  15.1  mills  per  Mcf  (14.5 
mills  when  adjusted  to  Tninkline's 
dekatherm  commodity  sales  unit)  of 
Program  Funding  Services  for  payment 
to  GRI. 

Trunkline  states  that  copies  of  its 
filing  have  been  served  on  all  customers 
subject  to  the  tariff  sheets  and 
apphcable  State  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell, 
Acting  Secretary. 
(FR  Doc  87-28359  Filed  12-0-87;  8:45  am) 

BtLUNO  COOE  6717-01-11 


[Docket  No.  TA87-2-3O-003] 

Trunkline  Gas  Ca;  Proposed  Changes 
in  FERC  Gas  Tariff 

December  4, 1967. 

Take  notice  that  on  November  30, 
1987  Trunkline  Gas  Company 
(Trunkline)  tendered  for  filing  the 
following  sheets  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1: 

Seventh  Revised  Sheet  No.  21-E 
Eleventh  Revised  Sheet  No.  21-F 
Third  Revised  Sheet  No.  21-F.l 
Seventh  Revised  Sheet  No.  21-G 
Fifth  Revised  Sheet  No.  21-1 
Fifth  Revised  Sheet  No.  21-J 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  November  1, 
1967. 

Trunkline  states  tha  these  revised 
tariff  sheets  are  being  submitted  by 
Trunkline  at  this  time  in  compliance 
with  the  Commission's  August  31. 1967 
and  October  29. 1987  Orders  to  revise 
Tnmkline's  method  of  calculating  its 
Deferred  Account  No.  191  to  include 
only  the  Jurisdictional  portion  of 
deferred  purchased  gas  costs  in  deferred 
account  calculations. 
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Trunlcline  further  states  that  Ordering 
Paragraph  (B)  of  the  Commission's 
Order  Denying  Rehearing  dated  October 
29, 1987  required,  inter  alia,  the  revised 
tariff  sheets  to  become  effective  on  the 
date  of  issuance  of  the  order.  TrunkHne 
respectfully  requests  waiver  of  this 
portion  of  the  Commission's  order  to 
allow  these  tariff  sheets  to  become 
effective  November  1, 1987  to  alleviate 
the  administrative  burden  resulting  from 
having  the  above  revised  tariff  sheets 
become  effective  for  the  last  three  days 
of  a  billing  month. 

Trunkline  states  that  copies  of  its 
filing  have  been  served  on  all  customers 
subject  to  the  tariff  sheets  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Bling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  11, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  ffling  are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
|FR  Doc.  87-28360  Filed  12-9-B7;  8:45  am) 
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Office  of  Civilian  Radioactive  Waste 
Management 

Spent  Nuclear  Fuel  From  Civilian 
Nudear  Power  Plants  in  the  United 
States;  Fees  for  Federal  Interim 
Storage,  Calendar  Year  1988 


AGENCY:  Department  of  Energy. 
action:  Notice  of  Fees  for  Federal 
Interim  Storage  of  Spent  Nuclear  Fuel 
from  Civilian  Nuclear  Power  Plants  in 
the  United  States  for  Calendar  Year 
1988. 

SUMMARY:  This  notice  updates  the  fees 
to  be  levied  against  users  of  Federal 
Interim  Storage  (FIS)  services  for  spent 
nuclear  fuel  as  required  by  section 
136(a)(2)  of  the  Nuclear  Waste  Policy 
Act  of  1982.  Pub.  L  97-425,  42  U.S.C. 
section  10101  et  seq.  (Act).  The  fees 
previously  established  for  Calendar 
Year  1987  are  hereby  rescinded  on  the 
effective  date  of  this  notice.  The  fees. 


shown  in  Table  1,  have  been  updated  to 
ensure  full  recovery  of  all  costs  incurred 
by  the  Department  of  Energy 
(Department)  in  providing  these 
services.  These  fees  are  for  calendar 
year  1988  and  replace  those  in  effect  for 
calendar  year  1987. 

EFFECTIVE  DATE:  The  updated  fees  will 
be  effective  on  January  1, 1988,  and  will 
remain  effective  for  a  period  of  twelve 
months  from  the  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT! 
Dwight  E.  Shelor,  Office  of  Storage  and 
Transportation  Systems  (RW-32),  Office 
of  Civilian  Radioactive  Waste 
Management,  Department  of  Energy. 
1000  Independence  Avenue.  SW.. 
Washington,  DC  20585,  (202)  586-2836. 
SUPPLEMENTARY  INFORMATION:  The 
updated  fees  shown  below  in  Table  1 
were  developed  by  the  Department  to 
comply  with  the  requirement  of  section 
136  of  the  Act  which  requires  each  user 
to  pay  its  pro  rata  share  of  costs  in  order 
to  ensure  complete  recovery  of  costs 
incurred  by  the  Department  in  supplying 
FIS  services. 

Table  1  .—Fees  for  FIS  Services  Furnished 
BY  THE  Department  of  Energy,  Dollar's 

PER  KGU<'»> 


Spent  Fuel 

Conwnmedlo 

FIS  (MTU) 

Initial  lee 

Final  fee 

Total  fee 

inn 

970 
190 
135 
120 
115 

270 

lao 

70 

ao 

55 

040 

300 

800 

1.500 

1  900  .  „     

310 
205 

180 
170 

(a)  The  cost  of  transportation  of  spent 
fuel  is  not  included  in  the  above  fees. 
Each  user's  actual  transportation  costs 
will  be  billed  directly  after  delivery  of 
the  fuel  is  completed. 

(b)  KGU — the  weight  of  uranium 
contained  in  fresh  fuel  assemblies  at  the 
time  of  insertion  into  the  reactor.  One 
MTU  is  1000  KGU. 

The  Department  reexamined 
alternative  methods  for  structuring  fees 
for  FIS  services,  as  reported  in  1987 
Federal  Interim  Storage  Fee  Study:  A 
Technical  and  Economic  Anaylsis. 
(PNl^3221)  September  1987.  Based  on 
this  reexamination,  the  Department 
again  concluded  that  the  combined 
interests  of  the  Department  and  the 
users  would  be  best  served,  and  costs 
would  be  most  appropriately  recovered, 
by  a  two-part  fee  payment  consisting  of 
an  Initial  Payment  upon  execution  of  a 
contract  for  FIS  services  followed  by  a 
Final  Payment  upon  delivery  of  the 
spent  fuel  to  the  Department  In 
addition,  each  use  will  be  invoiced  by 
the  Department  for  the  actual  costs  of 
transportation  of  its  spent  fuel  from  the 
reactor  site  to  the  FIS  facility. 


The  Initial  Payment  shall  be  made 
within  30  days  after  execution  of  the 
contract  for  FIS  service;  it  is  an  advance 
payment  covering  the  pro  rata  share  of 
the  preoperational  costs  including: 

(1)  the  capital  construction  costs  of  the 
transfer  facilities  and  storage  area 
required  to  accommodate  the  initial 
storage  service  commitments,  including 
design  and  construction  costs; 

(2)  Costs  of  procuring  storage 
modules; 

(3)  Development  costs; 

(4)  Government  administrative  costs, 
including  storage  fund  management; 

(5)  Impact  aid  payment  made  in 
accordance  with  section  136(e)  of  the 
Act;  and 

(6)  Interest  paid  on  any  funds 
borrowed  from  the  Treasury  Department 
to  conduct  preliminary  work. 

The  effective  Initial  Fee  will  be 
determined  by  the  quantity  of  spent  fuel 
committed  to  FIS  by  the  first  contract 
executed,  or  group  of  contracts  executed 
simultaneously,  by  the  Department  in 
accordance  with  section  135(b)  of  the 
Act.  Table  1  exhibits  the  appropriate 
fees  for  discrete  quantities  of  contracted 
fuel,  from  100  MTU  to  1900  MTU.  ff  the 
quantity  of  fuel  covered  by  the  first 
contracts  is  less  than  100  MTU.  the 
Initial  Fee  will  be  the  Initial  Fee  shown 
in  Table  1  for  100  MTU  storage  capacity. 
If  the  quantity  of  fuel  covered  by  the 
first  contracts  exceeds  100  MTU  and  is 
not  one  of  the  discrete  quantities  shown, 
the  Initial  Fee  will  be  recalculated  by 
the  Department  for  the  exact  quantity  of 
spent  fuel  committed  to  storage  under 
these  first  contracts.  The  Initial  Fee  so 
determined  by  the  first  contracts  will 
then  be  charged  to  all  subsequent 
contractors  of  FIS  services  until  the  Fee 
Schedule  is  next  revised. 

To  ensure  that  the  payments  are 
equitable  among  the  users  of  FIS 
services,  the  Department  will  annually 
update  both  the  Initial  and  Final  Fees  to 
reflect  changes  in  the  estimated  costs 
for  providing  FIS  services  as  the  amount 
of  fuel  under  contract  increases  or  as 
additional  FIS  facilities  are  activated. 
After  all  preoperational  activities  have 
been  completed,  the  Department  will 
determine  the  total  costs  incurred  in 
connection  with  the  preoperational 
activities  (i.e..  design,  safety  reviews, 
construction,  storage  module 
procurement,  and  associated  activities) 
and  will  determine  the  difference 
between  the  Initial  Payments  made  by 
each  user  and  the  subsequently  revised 
Initial  Payments  that  take  into  account 
the  increased  quantities  of  spent  fuel 
being  committed  to  FIS.  The  Department 
will  then  credit  or  debit  the  Final 
Payment  of  each  user  with  the 


difference  between  the  amounts  paid  as 
Initial  Payments  and  its  then  pro  rata 
share  of  the  revised  total  preoperational 
costs  (net  of  its  pro  rata  share  of  interest 
earned  on  advance  payments  made). 

The  Final  Payment  shall  be  billed  to 
the  user  within  60  days  after  delivery  of 
the  spent  fuel  to  the  Department  and 
shall  be  payable  within  60  days 
thereafter.  It  will  be  calculated  to  cover 
the  siun  of  the  following: 

(1)  Any  under-  or  over-estimation  in 
the  costs  used  to  calculate  the  Initial 
Payment  of  the  fee,  as  described  above; 

(2)  The  total  estimated  cost  of 
operation  and  decommissioning  of  the 
FIS  facilities  (including  Government 
administrative  costs,  storage  fund 
management  and  impact  aid). 

In  addition,  the  Department  will  bill 
each  individual  user  for  the  actual  costs 
the  Department  incurs  in  the 
transportation  of  that  user's  spent  fuel 
charges,  and  security.  Billing  and 
payment  for  transportation  will  be  on 
the  same  schedule  as  the  Final  Payment. 

In  addition  to  the  Initial  Payment  and 
the  Final  Payment  described  above,  the 
Department  will  make  a  final 
adjustment  for  each  user  after  the 
decommissioning  of  the  FIS  facilities,  or 
March  31.  2002.  whichever  is  eariier. 
This  adjustment  will  be  based  on  a 
determination  of  the  total  costs  incurred 
in  design,  construction,  operation  and 
decommissioning  of  the  FIS  system 
through  December  31, 2001.  The 
Department  will  make  final  adjustments 
to  the  extent  that  there  is  a  difference 
between  the  total  amounts  paid  by  each 
user  in  Initial  and  Final  Payments  and 
the  user's  pro  rata  share  of  these  total 
costs  (net  of  its  pro  rata  share  of  interest 
earned  on  advanced  payments  made). 
This  adjustment  may  be  either  a 
payment  to  the  Department  or  a  refund 
to  the  user. 

Any  payments  not  made  on  a  timely 
basis  <will  be  subject  to  interest  charged 
at  the  Treasury  Current  Value  of  Funds 
Rate  plus  6%  from  the  due  date  to  the 
date  of  actual  payment. 

In  order  to  include  the  time  value  of 
money  in  the  fee  update  calculation,  the 
revenue/expenditure  projections  are 
based  on  the  following  assumptions 
concerning  the  schedtUe  of  constructing 
and  operating  FIS  faciUties.  These 
assumptions  reflect  the  changes  in  spent 
fuel  storage  requirements  which 
occurred  during  1987: 

Assumption  1:  Design  and 
construction  of  FIS  facilities  would 
commence  in  1988  and  be  completed  so 
that  storage  operations  could  commence 
in  mid  1991; 

Assumption  2:  The  FIS  facility  would 
receive  spent  fuel  during  the  three-year 
period  between  mid-1991  and  mi(l-1994. 


It  would  ship  spent  fuel  to  a  Monitored 
Retrievable  Storage  facility  or  waste 
repository  during  the  three-year  period 
commencing  at  the  beginning  of  1998 
and  terminating  at  the  end  of  2000.  One- 
third  of  the  storage  capacity  of  the  FIS 
facility  would  be  received  each  year 
during  the  receiving  and  one-third  would 
be  shipped  each  year  during  the 
shipping  period; 

Assumption  3:  Decontamination  and 
decommissioning  of  FIS  facilities  would 
be  conducted  in  the  year  2001. 

In  accordance  with  the  constraints 
imposed  by  the  Act,  the  Department 
plans  to  expend  no  funds  in  connection 
with  the  FIS  program  other  than  the 
minimal  expenses  for  planning  until 
clear  evidence  of  a  need  exists.  At  that 
time,  the  Department  will  commence  the 
design  of  the  FIS  facilities  on  the  basis 
of  the  contractual  commitments  that 
then  exist  for  FIS  services.  These 
facilities  will  have  the  capacity  for  only 
that  amount  of  spent  fuel  which  is 
committed  to  storage  under  the  then- 
existing  contracts. 

The  Department  has  again  assumed 
that  canistered  consolidated  spent  fuel 
rods  would  be  acceptable  for  storage  at 
the  FIS  facihties.  However, 
consoUdation  would  not  be  a  criterion 
for  acceptance,  nor  would  the 
disassembly  and  consolidation  of  spent 
fuel  be  included  in  the  capabilities  of  the 
FIS  facilities.  Until  the  cost  effects  of 
storing  consolidated  fuel  has  been 
accurately  determined,  the  Department 
will  collect  the  same  fee  for  storage  of 
canistered  consohdated  spent  fuel  rods 
as  for  intact  fuel  assemblies.  At  that 
time,  any  difference  in  operational  costs 
which  may  result  from  receipt  and 
handling  of  consolidated  fuel  rods  will 
be  included  in  the  aimual  recalculation 
of  the  fee.  and  a  separate  fee  for 
consolidated  fuel  will  be  published.  If 
the  revised  initial  fees  are  lower  than 
any  previously  collected  for 
consohdated  fuel,  a  credit  will  be 
assigned  to  the  Final  Payment  for  that 
consolidated  fuel.  Any  savings  in 
transportation  costs  that  result  fi^m 
shipping  consolidated  rods  would  be 
reaUzed  immediately. 

Further  information  as  to  the 
Department's  FIS  services  and  charges 
is  available  in  the  cited  report.  PNL- 
6322. 

Issued  in  Washington,  DC  on  December  4, 
1987. 

Charles  E.  Kay. 

Acting  Director.  Office  of  Civilian 
Radioactive  Waste  Management. 
[PR  Doc.  87-28395  Filed  12-9-87:  8:45  am] 
BILUNG  CODE  •4S0-01-M 


Western  Area  Power  Administration 

Resource  Coordination  Program; 
Order  Confirming  and  Approving  an 
Extension  of  Power  Rate  Schedule 
RCP-1  on  an  Interim  Basis 

agency:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  an  extension  of  Rate 
Schedule  RCP-1,  schedule  of  rates  for 
sales  from  the  Resource  Coordination 
Program. 

SUMMARY:  Notice  is  given  of  Rate  Order 
No.  WAPA-36  of  the  Under  Secretary  of 
the  Department  of  Energy  extending  the 
Rate  Schedule  RCP-1  for  firm  capacity 
marketed  by  the  Western  Area  Power 
Administration  (Western)  and  energy 
being  supphed  under  contracts  with 
various  utilities,  known  as  the  Resource 
Coordination  Program. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Mark  N.  Silverman,  Area  Manager, 
Western  Area  Power  Administration, 
Loveland  Area  Office,  P.O.  Box  3700, 
Loveland,  CO  80539,  (303)  490-7201. 

SUPPLEMENTARY  INFORMATION:  By 
Delegation  Order  No.  0204-108,  effective 
December  14. 1983  (48  FR  55664, 
December  14. 1983),  and  Amendment 
No.  1,  effective  May  20, 1986  (51  FR 
19744.  May  30, 1986),  the  Secretary  of 
Energy  delegated  to  Western's 
Administrator  the  authority  to  develop 
power  and  transmission  rates;  to  the 
Under  Secretary  of  the  Department  of 
Energy  the  authority  to  confirm, 
approve,  and  place  in  effect  such  rates 
on  an  interim  basis;  and  fo  the  Federal 
Energy  Regulatory  Commission  (FERC) 
the  authority  to  confirm,  approve,  and 
place  in  effect  on  a  final  basis,  to 
remand,  or  disapprove  rates  developed 
by  the  Administrator  under  the 
delegation. 

Pursuant  to  Delegation  Order  No. 
0204-33.  the  FERC.  in  the  order  issued 
November  30. 1983,  in  docket  No.  EF83- 
5131-000,  confirmed  and  approved  Rate 
Schedule  RCP-1  for  the  period  from 
November  30, 1982,  and  ending 
November  30, 1987. 

The  piupose  of  Rate  Order  No. 
WAPA-36  is  to  extend  the  Rate 
Schedule  RCP-1  on  an  interim  basis. 

Issued  in  Washington,  DC  December  1. 
1987. 

Joseph  F.  Salgado. 

Under  Secretary. 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act  42  U.S.C.  7101,  et  seq., 
the  power  marketing  functions  of  the 
Secretary  of  the  Interior  under  the 
Reclamation  Act  of  1902,  43  U.S.C.  372. 
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et  seq.,  as  amended  and  supplemented 
by  subsequent  enactments,  particularly 
by  section  9(c)  of  the  Reclamation 
Profect  Act  of  1939. 43  U.S.C.  485h(c).  for 
the  Bureau  of  Reclamation  were         i 
transferred  to  and  vested  in  the  | 

Secretary  of  Energy.  By  Delegation 
Order  No.  0204-108,  effective  December 
14, 1983  (48  FR  55664.  December  14. 
1983).  and  Amendment  No.  1,  effective 
May  30, 1986  (51  FR  19744.  May  30, 
1986),  the  Secretary  of  Energy  delegated 
to  the  Western  Area  Power 
Administration's  (Western) 
Administrator  the  authority  to  develop 
power  and  transmission  rates;  to  the 
Under  Secretary  of  the  DOE  (Under 
Secretary)  the  authority  to  confirm, 
approve,  and  place  in  effect  such  rates 
on  an  interim  basis;  and  to  the  Federal 
Energy  Regulatory  Commission  (FERC) 
the  authority  to  confimi,  approve,  and 
place  in  effect  on  a  final  basis,  to 
remand,  or  disapprove  rates  developed 
by  the  Administrator  under  the 
delegation.  In  accordance  with  the 
Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustments  and  Extensions  (10  CFR 
903.23(a)),  the  Under  Secretary  has 
authority  to  extend  existing  rates  on  an 
interim  basis.  This  rate  order  is  issued 
pursuant  to  the  delegation  to  the  Under 
Secretary.  I 

Background  | 

Pursuant  to  Delegation  Order  No. 
0204-33,  the  FERC.  in  the  order  issued 
November  23, 1983,  Docket  No.  EF83- 
5131-000,  confirmed  and  approved  Rate 
Schedule  RCP-1  for  firm  capacity 
marketed  by  Western  and  energy  being 
supplied  under  contracts  with  various 
utilities,  known  as  the  Resource 
Coordination  Program  (RCP).  The  rate 
was  approved  for  the  period  from 
November  30, 1982,  and  ending 
November  29, 1987.  Western  is  now 
proposing  to  extend  the  rate.  A  copy  of 
the  Rate  Schedule  RCP-1  ciurently  in 
effect  is  attached. 

The  RCP  is  an  arrangement  to 
combine  Western's  excess  capacity  with 
surplus  nonfirm  energy  to  produce  firm 
capacity  with  energy.  The  firm  capacity 
with  energy  sold  through  RCP  is  sold  at 
prices  which  were  initially  based  on 
spht-savings  rates  set  halfway  between 
each  purchaser's  avoided  costs  and  the 
RCFs  costs.  In  subsequent  months, 
when  the  RCP  costs  of  firm  capacity 
with  energy  increase  or  decrease,  the 
purchaser's  base  price  increases  or 
decreates  by  an  identical  amount 
Seasonal  or  monthly  firm  capacity  with 
energy  sold  through  the  RCP  is  sold  at 
prices  based  on  split-savings  rates 
developed  pursuant  to  this  rate 
schedule.  "The  purchaser's  initial 


avoided  costs  were  the  costs  of  the 
same  category  of  firm  capacity  with 
energy  or  nonfirm  energy  that  the 
purchaser  would  otherwise  have 
generated  itself  or  purchased  from 
another  source.  RCP  costs  associated 
with  nonfirm  energy  are  the  thermal 
energy  generation  costs.  The  RCP  costs 
associated  with  the  firm  capacity  with 
energy  include  the  Pick-Sloan  Missouri 
Basin  Program-Western  Division 
capacity  charge  in  Rate  Schedule  P- 
SWD-F2,  or  any  superseding  rate 
schedule  as  of  its  effective  date. 

Discussion 

The  purpose  of  the  extension  of  the 
wholesale  power  rate  is  to  retain  the 
current  rate  in  effect. 

The  power  service  for  which  the  rate 
will  be  appHcable  is  seasonal  or 
monthly  firm  capacity  with  energy  from 
the  Resource  Coordination  Program. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  November  30, 1987,  an 
extension  of  the  existing  Rate  Schedule 
RCP-1. 

Issued  in  Washington,  DC,  December  1. 
1987. 

Joseph  F.  Salgado, 

Under  Secretary. 

Schedule  of  Rates  for  Sales  From  the 
Resource  Coordination  Program — 
Loveland  Area  Office 

Effective:  November  30, 1982. 

Available;  Within  and  adjacent  to  the 
areas  served  by  the  Western  Division  of 
the  Pick-Sloan  Missouri  Basin  Program 
and  the  Fryingpan-Arkansas  Project. 

Applicable;  'To  wholesale  power 
customers  purchasing  such  service. 

Character  and  Conditions  of  Service; 
Electric  service  supplied  hereunder  will 
be  three-phase,  alternating  current,  at  a 
nominal  frequency  of  60  hertz  (cycles 
per  second). 

Monthly  Rate; 

Firm  Capacity  With  Energy:  Initially, 
a  base  price  will  be  calculated  at  one- 
half  the  sum  of  the  purchaser's  avoided 
costs  and  the  Resoiu-ce  Coordination 
Program  (RCP)  costs.  The  purchaser's 
costs  are  the  costs  for  firm  capacity  with 
energy  that  the  purchaser  would,  but  for 
purchases  from  the  RCP,  generate  itself 
or  purchase  from  another  source.  The 
RCP  costs  are  the  sum  of  the  Federal 
capacity  costs  set  forth  in  appHcable 
rate  schedules  and  energy  generation 
costs. 

In  subsequent  months,  when  the  RCP 
costs  of  firm  capacity  with  energy 


increase  or  decrease,  the  purchaser's 
base  price  will  increase  or  decrease  by 
an  identical  amount. 
[FR  Doc.  87-28308  Filed  12-*-87:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3300-4] 

Standard  Operating  Procedures  for 
the  U.S.  Environmental  Protection 
Agency's  Science  Advisory  Board 

To  ensure  the  quality  of  technical 
analyses  used  in  its  decision  making 
process,  EPA  has  expanded  its  use  of 
various  formal  and  informal  methods  of 
peer  review.  The  Science  Advisory 
Board  (SAB),  established  by  the 
Congress  through  the  passage  of  the 
Environmental  Research  and 
Development,  Demonstration  Act 
Amendments  (ERDDAA)  of  1978,  is  the 
principal  independent  advisory  body 
used  by  the  Administrator  to  formally 
obtain  advice  on  the  scientific  aspects  of 
a  large  number  of  important  public 
health  and  environmental  issues. 

The  Agency's  referral  of  studies  and 
assessments  to  the  SAB  for  peer  review 
preceded,  but  is  consistent  with,  the 
recommendations  of  the  National 
Academy  of  Sciences  in  its  report  on 
risk  assessment  in  the  Federal 
government.*  A  major  recommendation 
of  this  report  was  for  regulatory 
agencies  to  create  independent  peer 
review  panels  to  review  scientific 
studies  that  form  the  basis  for  major 
agency  regulatory  actions. 

The  Congress  has  required  specific 
SAB  review  of  such  issues  as  the 
scientific  bases  of  National  Ambient  Air 
Quality  Standards,  National  Emission 
Standards  for  Hazardous  Air  Pollutants, 
and  National  Primary  Drinking  Water 
Standards.  Section  8(e)  of  ERDDAA  also 
mandates  that  the  Agency  make 
available  for  SAB  review  "any  proposed 
criteria  document,  standard,  limitation 
or  regulation." 

In  light  of  the  growing  importance  of 
the  SAB  to  EPA's  regulatory  and 
research  programs,  the  Agency  has 
decided  to  formalize  some  of  the 
procedures  governing  the  selection  of 
SAB  members  and  the  operations  of  the 
Board.  In  the  past,  the  Agency  has  been 
extremely  fortunate  in  having  leaders  of 
the  scientific  community  serve  on  the 
SAB  and  vWll  seek  to  continue  this  high 


'  National  Research  Council.  "Risk  Assessment  in 
the  Federal  Government:  Managing  the  Process," 
(National  Academy  Press,  Washington,  E)C.  1983). 
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level  of  expertise  on  the  Board  through  a 
more  formal  selection  process. 

While  this  notice  makes  no  significant 
changes  in  the  SAB's  procedures  for 
reviewing  studies  and  providing  advice 
to  the  Agency,  it  is  important  for  the 
public  to  know  what  those  procedures 
are.  Other  aspects  of  the  SAB's 
operations,  including  its  objectives, 
responsibilities,  and  composition  are  set 
forth  in  its  Charter  (which  is  attached  as 
Annex  A.)  The  charter  of  a  Federal 
advisory  committee  must  be  renewed 
every  two  years. 

Procedures  Governing  the  Selection  of 
SAB  Members 

Members  of  the  SAB  are  selected  by 
the  Administrator  and  Deputy 
Administrator.  Members  are  appointed 
for  staggered  terms  of  one  to  four  years, 
which  may  be  extended  at  the  end  of  the 
term  for  the  same  range  of  time.  The 
SAB  has  solicited  nominations  for 
membership  from  the  general  public  in 
the  past.*  To  continue  ensuring  the 
highest  caliber  participant  on  the  SAB, 
EPA  is  announcing  today  a  more  formal 
process  to  solicit  nominations  of 
qualified  scientists,  engineers,  or  other 
disciplines  as  appropriate  for  review  of 
the  technical  issues  addressed  by  the 
Board.  Such  nominations  will  be 
solicited  from: 

•  Federal  research  agencies  such  as 
the  National  Institutes  of  Health,  the 
National  Center  for  Health  Statistics, 
and  the  National  Science  Fundation. 

•  The  Presidents  of  the  National 
Academy  of  Sciences,  National 
Academy  of  Engineering  and  the 
Institute  of  Medicine. 

•  Professional  scientific  societies. 

•  Current  or  former  SAB  members. 

•  The  public  (including  the  private 
sector  and  public  interest  groups). 

•  EPA  staff. 

EPA  will  solicit  such  nominations  by 
Federal  Register  notice  as  frequently  as 
needed,  but  no  less  than  every  other 
year.  To  achieve  balanced  points  of 
view  among  various  schools  of  scientific 
thought,  individuals  will  be  appointed  to 
the  Board  on  the  basis  of  their  expertise 
and  not  their  organizational  affiliation 
or  constituency.  In  announcing  a 
solicitation,  EPA  will  also  identify 
particular  scientific  disciplines  where 
expertise  is  needed.  Members  of  the 
Board  will  be  selected  from  among  the 
nominated  individuals.  The  Agency  will 
publish  in  the  Federal  Register,  on  an 
annual  basis,  the  current  roster  of  SAB 
members.  Members  of  the  public  are 
encouraged  to  submit  nominees  for 
Board  membership  at  any  time  and  need 
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not  await  a  formal  solicitation  from 
EPA. 

SAB  members  appointed  by  the 
Administrator  or  Deputy  Administrator 
serve  on  various  standing  committee, 
subcommittees  or  ad  hoc  panels,  or 
serve  as  members-at-large.  In  addition, 
the  Board  uses  consultants  with  more 
specialized  expertise  on  as-needed 
basis.  Such  consultants,  who  must  meet 
the  same  standards  of  scientific 
expertise  as  members,  do  not  vote  on 
formal  matters  before  the  Board. 

Conflict  of  Interest 

Each  SAB  member  or  consulant  is 
required  to  exercise  judgment  prior  to 
any  meeting  as  to  whether  a  potential 
conflict  of  interest  might  exist  due  to  his 
or  her  occupational  affiliation, 
professional  or  research  activity  or 
financial  interest  on  a  particular  matter 
before  the  Board.  If  there  is  a  potential 
conflict  of  interest,  the  member  or 
consultant  must  excuse  himself/herself 
from  the  deliberations  and/or  votes  of 
committees  or  subcommittees  of  the 
Board  with  respect  to  that  matter. 

SAB  members  and  consultants 
currently  complete  an  annual 
Confidential  Statement  of  Employment 
and  Financial  Interests  (Form  3120-1) 
begiiming  at  the  time  of  their  initial 
appointment.  Those  compensated  at  or 
above  the  GS-16  rate,  and  who  work 
more  than  60  days  per  fiscal  year,  must 
conform  to  the  financial  disclosure 
provisions  of  the  1978  Ethics  in 
Government  Act.  In  addition,  the  SAB  is 
currently  in  the  process  of  preparing 
specific  conflict  of  interest  guidelines  for 
its  members  and  consultants.  These 
guidelines,  when  completed,  will  be 
published  in  the  Federal  Register. 

The  SAB  Review  Process 

The  advisory  process  employed  by  the 
SAB  will  vary  depending  on  the  nature 
of  the  technical  issues  undergoing 
review,  but  certain  generalizations 
concerning  the  review  process  can  be 
stated.  Most  technical  issues  and 
scientific  data  evaluated  by  the  Board 
are  described  in  technical  support 
documents  prepared  internally  by  EPA 
or  by  external  contractors  hired  by  EPA 
program  offices  in  developing 
regulations,  standards,  guidance  or 
policy  statements.  The  SAB  also 
evaluates  a  considerable  number  of 
individual  programs  within  the  Office  of 
Research  and  Development.  The 
Administrator  has  previously  instructed 
program  and  research  offices  to  seek 
advice  from  the  SAB  as  early  as 
possible  in  the  decision  making  process 
and,  generally  before  the  proposal  in  the 
Federal  Register  of  a  regulation  or 
standard,  or  before  the  final  issuance  of 


criteria,  technical  support  or  guidance 
documents.^ 

In  general,  the  SAB  review  process 
involves  the  following  steps: 

1.  At  the  direction  of  the 
Administrator  or  Deputy  Administrator, 
each  or  research  office  nominates 
scientific  issues  of  importance  to  EPA 
that  are  subsequently  submitted  to  the 
SAB  Executive  Committee  for  approval 
to  authorize  a  SAB  review.  These  issues 
are  in  addition  to  those  that  are  legally 
required.  The  SAB  can  also  initiate 
written  requests  to  the  Administrator  to 
review  individual  issues.  Based  on 
consultations  between  the  Executive 
Committee  and  senior  EPA  program  and 
research  officials,  the  Committee 
assigns  priorities  for  the  SAB.  These 
priorities  are  subject  to  adjustment  by 
the  Executive  Committee  of  the  SAB  in 
consultation  with  the  Agency  during  the 
year. 

2.  The  issues  identified  in  step  1  are 
referred  by  the  Executive  Committee  to 
an  appropriate  existing  SAB  committee 
for  review,  or  the  Executive  Committee, 
as  the  need  arises,  establishes  an 
appropriate  subcommittee  to  conduct 
the  review. 

3.  Additional  expertise  is  recruited,  if 
needed.  A  schedule  for  the  review  is 
established. 

4.  Agency  documents  and  studies  by 
outside  contractors  are  transmitted  to 
the  SAB  committee.  Preliminary 
briefings  or  site  visits  are  conducted  if 
needed.  At  this  stage  of  the  advisory 
process,  the  Administrator  has  directed 
that  program  or  research  offices  prepare 
an  "issues  paper"  which  synthesizes  the 
relevant  scientific  data,  states  the  EPA 
position  based  on  such  data  and  defines 
the  specific  issues  to  be  addressed  by 
the  SAB. 

5.  EPA  documents  are  formally 
reviewed  in  meetings  open  to  the  public. 
Whie  some  meetings  may  be  closed  in 
accordance  with  specific  provisions  of 
the  Government  in  the  Sunshine  Act  (5 
use  552b)  (Section  10(d)  of  the  Federal 
Advisory  Committee  Act),  such  action  is 
only  taken  for  compelling  reasons.  In 
addition,  public  comments  of  a  scientific 
nature  are  accepted  by  the  SAB. 
Following  discussion  within  the  review 
committee  and  between  the  committee 
and  EPA  staff  and  members  of  the 
public,  the  committee  prepared  a 
statement  of  its  major  conclusions  and 
recommendations. 

6.  Based  upon  EPA  and  SAB 
discussions,  EPA  may  prepare  an 


'  Memorandum  from  EPA  Administrator  I.ee  M. 
Thomas  to  Assistant  Administrators  and  Office 
Directors,  "Improving  the  Agency's  Use  of  the 
Science  Advisory  Board,"  June  25, 1985. 
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additional  draft  of  its  technical 
documents  and  may  request  cmother 
cycle  of  scientific  review  by  the 
committee.  If  this  does  not  occur,  the 
committee's  final  report  is  transmitted  to 
the  Executive  Committee  for  approval. 

7.  The  Executive  Committee  reviews 
the  report  and,  if  approved,  transmits  It 
to  the  Administrator.  The  SAB  report 
becomes  a  public  document  which  is 
available  for  public  inspection  and 
copying. 

8.  The  director  of  the  revleant  program 
or  research  office  or  the  Administrator 
formally  responds  in  writing  to  SAB 
advice,  noting  areas  where  the  advice 
will  be  accepted  or  not  accepted,  and 
the  reasons  for  such  action. 


llmeliness  of  SAB  Review 

To  avoid  delaying  important  EPA 
decisions,  the  scientific  review  process 
must  to  the  extent  feasible,  be 
conducted  in  an  expeditious  manner 
without  sacrificing  a  high  level  of 
quality  in  both  the  preparation  and 
review  of  technical  documents. 
Consistent  with  this  objective,  the  SAB 
establishes  a  schedule  for  the 
preparation  of  each  report.  Similarly,  the 
Agency's  response  to  the  SAB's  advice 
should  be  transmitted  promptly  to  the 
SAB.  In  general  the  SAB  seeks  to 
submit  a  written  report  to  the 
Administrator  within  90  days  of  the 
completion  of  a  review.  EPA  seeks  to 
respond  in  writing  to  SAB  advice  within 
the  same  time  frame  following  the 
formal  submittal  of  a  final  SAB  report. 

Submittal  of  Questions  and  Nominatioiu 

Members  of  the  pubUc  that  have 
questions  pertaining  to  the  above  stated 
procedures  or  who  wish  to  recommend 
nominees  for  SAB  membership  should 
write  Dr.  Terry  F.  Yosie,  Director.      i 
Science  Advisory  Board,  U.S.  I 

Environmental  Protection  Agency,  401  M 
Street,  SW,  Washington,  D.C.  20460. 
Terry  F.  Yosie. 

Director,  Science  Advisory  Board. 
December  3. 1967. 

ANNEX  A— Advisory  Committee 
Charter 

Organization  and  Functions — 
Committees,  Boards,  Panels,  and 
Councils 

Science  Advisory  Board 

1.  Purpose  and  authority.  This  Charter 
is  reissued  for  the  Science  Advisory  I 
Board  in  accordance  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  (App.  I]  9(c). 
The  former  Science  Advisory  Board, 
administratively  established  by  the 
Administrator  of  EPA  on  January  11, 
1974,  was  terminated  in  1978  when  the 


Congress  created  the  statutorily 
mandated  Science  Advisory  Board  by 
the  Environmental  Research, 
Development,  and  the  Demonstration 
Authorization  Act  (ERDDAA)  of  1978, 42 
U.S.C.  4365.  The  Science  Advisory  Board 
charter  was  renewed  October  31. 1979; 
November  19, 1981;  November  3. 1963; 
and  October  25. 1985. 

2.  Scope  of  activity.  The  activities  of 
the  Board  will  include  analyzing 
problems,  conducting  meetings, 
presenting  findings,  making 
recommendations,  and  other  activities 
necessary  for  the  attainment  of  the 
Board's  objectives.  Ad  hoc  panels  may 
be  estabhshed  to  carry  out  these  special 
activities  in  which  consultants  of  special 
expertise  may  be  used  who  are  not 
members  of  the  Board. 

3.  Objectives  and  responsibilities.  The 
objective  of  the  Board  is  to  provide 
advice  to  EPA's  Administrator  on  the 
scientific  and  technical  aspects  of 
environmental  problems  and  issues. 
While  the  Board  reports  to  the 
Administrator,  it  may  also  be  requested 
to  provide  advice  to  the  U.S.  Senate 
Committee  on  Environment  and  Public 
Works  or  the  U.S.  House  Committees  on 
Science  and  Technology,  Energy  and 
Commerce,  or  Public  Works  and 
Transportation.  The  Board  will  review 
scientific  issues,  provide  independent 
advice  on  EPA's  programs,  and  perform, 
special  assignments  as  requested  by 
Agency  officials  and  as  required  by  the 
Environmental  Research,  Development, 
and  Demonstration  Authorization  Act  of 
1978  and  the  Clean  Air  Act 
Amendments  of  1977.  Responsibilities 
include  the  following: 

— Reviewing  and  advising  on  the 
adquacy  and  scientific  basis  of  any 
proposed  criteria  docimient,  standard, 
limitation,  or  regulation  under  the 
Clean  Air  Act,  the  Federal  Water 
Pollution  Control  Act,  the  Resource 
Conservation  and  Recovery  Act  of 
1976.  the  Noise  Control  Act.  the  Toxic 
Substances  Control  Act.  the  Safe 
Drinking  Water  Act,  the 
Comprehensive  Environmental 
Response,  Compensation,  and 
LiabiUty  Act.  or  any  other  authority  of 
the  Administrator 

Advisory  Committee  Charter 

— Reviewing  and  advising  on  the 
scientific  and  technical  adequacy  of 
Agency  programs,  guidelines, 
methodologies,  protocols,  and  tests; 

— Recommending,  as  appropriate,  new 
or  revised  scientific  criteria  or 
standards  for  protection  of  human 
health  and  the  environment; 

— Through  the  Clean  Air  Scientific 
Advisory  Committee,  providing  the 


scientific  review  and  advice  required 
under  the  Clean  Air  Act  as  amended; 
— Reviewing  and  advising  on  new 
information  needs  and  the  quaUty  of 
Agency  plans  and  programs  for 
research,  and  the  five-year  plan  for 
environmental  research,  development 
and  demonstration. 
— Advising  on  the  relative  importance  of 
various  natural  and  anthropogenic 
pollution  sources; 
— As  appropriate,  consulting  and 
coordkiating  with  the  Scientific 
Advisory  Panel  established  by  the 
Administrator  pursuant  to  section 
21(b)  of  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act,  as 
amended;  and 
— Consulting  and  coordinating  with 
other  Agency  advisory  groups,  as 
requested  by  the  Administrator. 
4.  Composition.  The  Board  will  consist 
of  a  body  of  independent  scientists  and 
engineers  of  sufficient  size  and  diversity 
to  provide  the  range  of  expertise 
required  to  assess  the  scientific  and 
technical  aspects  of  environmental 
issues.  The  Board  will  be  organized  into 
an  executive  committee  and  several 
specialized  committees,  all  members  of 
which  shall  be  drawn  firom  die  Board. 

"The  Board  is  authorized  to  constitute 
such  specialized  standing  member 
committees  and  ad  hoc  investigative 
panels  and  subcommittees  as  the 
Administrator  and  the  Board  find 
necessary  to  carry  out  its 
responsibilities.  The  Administrator  will 
review  the  need  for  such  specialized 
committees  and  investigative  panels  at 
least  once  a  year  to  decide  which  should 
be  continued.  These  committees  and 
panels  will  report  through  the  Executive 
Committee. 

The  Deputy  Administrator  also  shall 
appoint  a  Clean  Air  Scientific  Advisory 
Committee  of  the  Board  to  provide  the 
scientific  review  and  advice  required  by 
the  Clean  Air  Act  Amendments  of  1977. 
This  Committee,  established  by  a 
separate  charter,  will  be  an  integral  part 
of  the  Board,  and  its  members  will  also 
be  members  of  the  Science  Advisory 
Board. 

5.  Membership  and  meetings.  The 
Deputy  Administrator  appoints 
individuals  to  serve  on  the  Science 
Advisory  Board  for  staggered  terms  of 
one  of  four  years  and  appoints  from  the 
membership  a  Chair  of  the  Board.  The 
Chair  of  the  Board  serves  as  Chair  of  the 
Executive  Committee.  Chairs  of  standing 
committees  or  ad  hoc  specialized 
subcommittees  serve  as  members  of  the 
Executive  Conmiittee  during  the  life  of 
the  specialized  subcommittee.  Each 
member  of  the  Board  shall  be  qualified 
by  education,  training,  and  experience 


to  evaluate  scientific  and  technical 
information  on  matters  referred  to  the 
Board.  No  member  of  the  Board  shall  be 
a  full-time  employee  of  the  Federal 
Government. 

There  will  be  approximately  60-75 
meetings  of  the  specialized  committees 
per  year.  A  full-time  salaried  officer  or 
employee  of  the  Agency  will  be  present 
at  all  meetings  and  is  authorized  to 
adjourn  any  such  meeting  whenever  this 
official  determines  it  to  be  in  the  public 
interest. 

Support  for  the  Board's  activities  will 
be  provided  by  the  Office  of  the 
Administrator,  EPA.  The  estimated 
annual  operating  cost  will  be 
approximately  $1,416,700  and  14.6  work 
years  to  carry  out  Federal  permanent 
staff  support  duties  and  related 
assignments. 

6.  Duration.  The  Board  shall  be 
needed  on  a  continuing  basis.  This 
charter  will  be  effective  until  November 
8, 1989,  at  which  time  the  Board  charter 
may  be  renewed  for  another  two-year 
period. 

7.  Supersession.  The  former  charter 
for  the  Science  Advisory  Board  signed 
by  the  Administrator  on  October  2. 1985, 
is  hereby  superseded. 

Approval  Date:  November  2, 1987. 
A.  James  Barnes, 
Deputy  Administrator. 

Dated  Filed  with  Congress:  November  6, 
1987. 
[FR  Doc.  87-28369  Filed  12-9-87;  8:45  am] 
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Underground  Injection  Control 
Program;  Radioactive  Tracer  Survey; 
Final  Approval 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  approval  and 

response  to  comments. 

summary:  On  September  18, 1987,  the 
Agency  published  a  Federal  Register 
notice  (52  FR  35324]  proposing  to  grant 
approval  to  the  Radioactive  Tracer 
Survey  (RTS)  as  an  alternative 
mechanical  integrity  test  (MIT)  to 
demonstrate  that:  (1)  There  is  no 
significant  leak  in  the  casing,  tubing,  or 
packer,  and  (2)  no  significant  fluid 
movement  into  an  underground  source 
of  drinking  water  (USDW)  through 
vertical  channels  adjacent  to  the 
injection  well  bore,  where  the 
underground  source  of  drinking  water 
directly  overlies  an  injection  zone 
separated  only  by  an  impermeable 
confining  zone.  This  RTS  was  proposed 
for  all  classes  of  injection  wells  and 


both  Federal-  and  State-administered 
Underground  Injection  Control  (UIC) 
programs  could  accept  it  as  a  means  of 
meeting  the  requirements  of  40  CFR 
146.8(b)  and,  under  the  above 
conditions,  (c).  The  Agency  requested 
comments  and  data  regarding  the 
viabihty  of  this  alternative,  and  stated 
that  if  significant  comments  were 
received  a  subsequent  notice  would  be 
published.  The  purpose  of  this  notice  is 
to  respond  to  the  significant  comments 
received,  publish  the  changes  made  to 
the  original  notice,  and  grant  final 
approval  to  the  Radioactive  Tracer 
Survey. 

DATES:  As  a  result  of  this  action,  the 
RTS  is  approved  as  an  alternative 
mechanical  integrity  test  under  the 
conditions  and  limitations  described 
herein  and  in  FRL-3260-8  effective 
December  10, 1987. 

ADDRESS:  A  copy  of  the  comments  and 
supporting  documents  will  be  available 
for  review  during  normal  business  hours 
at  the  EPA,  Room  1013C,  East  Tower, 
401  M  Sti-eet  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  J.  Kobelski.  Office  of  Drinking 
Water  (WH-550),  EPA,  401  M  Sti-eet 
SW.,  Washington.  DC  20460;  (202)  382- 
7275. 

SUPPLEMENTARY  INFORMATION:  The 
Radiocative  Tracer  Survey  was  initially 
proposed  to  the  Agency  as  an  alternate 
method  of  mechanical  integrity  testing 
for  injection  wells  that  are  not  readily 
pressure-tested,  such  as  slim-hole 
completions  and  casing  injectors.  The 
comment  period  for  the  initial  RTS 
Federal  Register  approval  notice  closed 
on  October  19, 1987,  and  the  Agency 
received  comments  from  a  number  of 
sources,  primarily  from  industries  using 
injection  wells. 

One  of  the  conditions  specified  in  the 
original  notice  was  that  tubing  would 
have  to  be  pulled  when  conducting  the 
test  in  order  to  test  the  casing  for  leaks. 
Some  commenters  suggested  unseating 
the  packer  would  allow  the  tracer  to 
flow  back  up  the  annulus  and  permit 
casing  leaks  to  be  detected.  The  Agency 
agrees  that  unseating  the  packer  can  be 
an  acceptable  procedure  that  would 
allow  the  casing  to  be  tested,  and  we 
arc  deleting  specific  references  to 
pulling  tubing  and  packer.  However,  the 
UIC  Director  or  EPA  Region,  as 
appropriate,  will  determine  the 
necessity  of  pulling  tubing  or  packer  and 
the  specific  guidelines  for  conducting  the 
test  under  the  authority  of  Section  IV, 
subsection  B:  Procedures  for  conducting 
the  RTS.  These  same  commenters  also 
pointed  out  that  the  RTS  is  capable  of 
detecting  leaks  in  multiple  tubing 


strings,  not  only  the  string  in  which  the 
tool  is  run.  We  concur  and  will  delete 
the  statement  in  the  original  Federal 
Register  notice  that  indicates  otherwise. 
Again,  the  procedure  for  leak  detection 
in  multiple  strings  should  be  addressed 
by  the  Director  as  specified  in  Section 
IV,  subsection  B. 

Several  commenters  indicated  that 
requiring  that  the  RTS  be  run  at  the 
actual  maximum  operating  pressure  is 
too  restrictive  and  that  pressure  may  not 
be  attainable  due  to  limiting  pump  and 
reservoir  conditions.  The  Agency  will 
revise  this  Hmilation,  but  in  order  to 
ensure  that  the  RTS  effectively  will 
assess  mechanical  integrity,  the  Director 
retains  the  discretion  to  set  an  operating 
injection  pressure. 

Two  commenters  indicated  that  the 
RTS  is  capable  of  verifying  the  integrity 
of  cement  at  the  casing  shoe  and  around 
the  injection  perforations.  The  Agency 
agrees  that  the  RTS  can  assess  the 
integrity  of  cement  in  these  areas. 
Therefore,  we  are  changing  references  of 
casing  shoe  to  encompass  the  casing 
shoe  area. 

One  commenter  sought  a  definition  of 
a  competent  log  analyst  and  instead  of 
defining  that  term,  EPA  is  requiring  that 
the  material  and  results  submitted  from 
an  RTS  be  self-explanatory. 

A  few  commenters  suggested  that  the 
EPA  should  allow  the  velocity  shot 
method  or  velocity  shot/timed-run 
combinations  to  be  used  for  mechanical 
integrity  testing.  As  previously 
indicated,  the  Agency  is  excluding  the 
velocity  shot  method  until  we  have  fully 
assessed  its  use  for  certain  injection 
conditions. 

Some  commenters  argued  that  the 
demonstration  of  no  significant  fluid 
movement  into  or  between  USDWs 
through  vertical  channels  adjacent  to 
the  injection  well  bore,  particularly  as 
applied  to  non-injected  fluid  movement, 
was  an  inappropriate  extension  of 
requirements  for  mechanical  integrity 
testing.  The  Agency  defined  mechanical 
integrity  to  include  a  demonstration  of 
no  interformational  fluid  movement  in 
the  original  promulgation  of  the  UIC 
regulations  on  June  24, 1980  (45  FR 
42500).  Therefore,  we  are  not  expanding 
the  definition  of  mechanical  integrity 
and  as  the  RTS  cannot  fully  demonstrate 
interformational  flow,  except  under  the 
conditions  we  have  indicated,  its  use  for 
the  demonstration  of  §  146.8(c)  is 
denied.  Finally,  other  concerns  by 
commenters  regarding  detector  spacing, 
type  of  detector,  radioactive  materials 
used  in  logging,  the  preparation  of  the 
tracer  slug,  and  other  detailed  logging 
procedures  should  be  addressed  as  part 
of  the  specific  logging  procedures  and 
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guidelines  developed  for  its  use.  The 
language  in  Section  IV,  subsection  B: 
Procedures  for  conducting  the  RTS-will 
be  reworded  to  clarify  this  matter.  The 
revisions  to  the  September  18. 1987, 
Radioactive  Tracer  Survey  Notice,  FRL- 
3260-8,  are  indicated  below. 

Date:  December  2, 1987. 
Michael  B.  Cook, 
Director.  Office  of  Drinking  Water. 

The  following  revisions  are  made  inj 
FRL-3260-8,  Underground  Injection     ' 
Control  Program;  Radioactive  Tracer 
Survey  Approval  pubhshed  in  the 
Federal  Register  on  September  18, 1987 
(52  FR  35324). 

1.  On  page  35325,  third  column.  III. 
Description  of  the  Test,  A.  Leak 
Detection,  the  text  is  revised  to  read  as 
follows: 

'The  tracer  survey  is  based  on  the 
principle  that  when  a  controlled  slug  of 
a  short-lived  radioactive  material  is 
released  into  the  injection  stream,  it  can 
be  detected  as  it  progresses  down  the 
well.  As  the  radioactive  material  moves 
downward,  it  will  exit  the  casing  or 
tubing  where  the  leak  exists.  The  tracer 
survey  will  detect  this  leak." 

2.  On  page  35325,  third  column.  III. 
Description  of  the  Test,  C.  Radioactive 
Tracer  Survey  Methods,  line  40  is       ! 
revised  to  read  as  follows: 

'The  velocity  shot  method  is  useful 
for  detailing  specific  portions  of  the 
wellbore;  however,  it  is  not  currently 
approved  for  assuring  that  the  entire 
length  of  the  well  bore  is  free  from  fluid 
leaks." 

3.  On  page  353326,  first  column. 
Section  IV,  subsection  A:  Limitations  on 
the  Use  of  the  RTS,  (1),  the  reference  to 
"casing  shoe"  is  changed  to  "casing 
shoe  area." 

4.  On  page  353326,  first  column. 
Section  IV,  subsection  A:  Limitations  on 
the  Use  of  the  RTS;  condition  (3)  is 
deleted. 

5.  On  page  353326.  first  colunm.  IV. 
Special  Conditions,  A.  Limitations  on 
the  Use  of  the  RTS.  condition  (6)  is 
revised  to  read  as:  I 

'The  test  must  be  performed  at  anj 
operating  pressure,  determined  by  the 
Director,  or  EPA  Region  that  will  ensure 
that  the  flow  velocity  will  enable  the 
tracer  slug  to  be  adequately  detected." 

6.  On  page  353326.  first  column.  IV. 
Special  Conditions.  B.  Procedures  for 
Conducting  the  RTS,  the  test  is  revisjed 
as: 

"Specific  written  procedures  or 
guidelines  for  the  applicability  and 
running  of  this  test  must  be  approved  by 
the  Director  or  by  the  EPA  Region,  as 
applicable. 

Procedures  or  guidelines  should   ' 
include,  but  are  not  limited  to.  technical 


aspects  of  conducting  the  test  such  as 
determination  of  logging  speed,  tracer 
slug  preparation,  tracer  material,  well 
configuration,  tool  centralization, 
detector  spacing,  operational  safety,  and 
any  other  standards  as  determined  by 
the  Director." 

(FR  Doc.  87-28217  Filed  12-8-87;  8:45  am] 

BUXIMG  COOC  6S60-50-M 

[Fm.-3300-5;  PutiHc  Notic*  No.  87  FL  115] 

Extension  of  Comment  Period  and 
Period  for  Regional  Action  on 
Proposed  404(c)  Determination  To 
Prohibit,  Deny,  or  Restrict  the 
Specification  or  Use  of  Three  East 
Everglades  Areas  as  Disposal  Sites 

agency:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Extension  of  Public 

Hearing  Comment  Period  and  Period  for 

Regional  Action  on  Proposed  404(c) 

Determination. 


summary:  On  November  18, 1987,  a 
public  hearing  was  held  in  Homestead, 
Florida,  pursuant  to  Public  Notice  No. 
87FL115  issued  October  18. 1987.  (52  FR 
38519).  This  hearing  concerned  a 
Proposed  Determination  by  EPA  Region 
TV  published  in  that  Notice  to  prohibit, 
deny,  or  restrict  specification  of  three 
East  Everglades  wetlands  properties 
described  therein  as  disposal  sites  for 
dredged  or  fill  materials  under  authority 
of  section  404(c)  of  the  Clean  Water  Act 
[33  U.S.C.  1344(c)J.  At  the  request  of  the 
attorney  representing  the  Henry  Rem 
Estate,  the  owner  of  one  of  these 
wetlands  properties,  the  post-hearing 
comment  period  provided  for  in  40  CFR 
231.4(f)  is  being  extended  until  the  close 
of  business,  December  21, 1987.  Because 
of  this  extension  and  in  order  to  allow 
full  consideration  of  the  hearing 
transcript,  delivery  of  which  has  been 
delayed,  the  time  period  provided  in  40 
CFR  231.5(a)  for  Regional  action  on  the 
Proposed  Determination  is  being 
extended  until  close  of  business, 
January  22, 1987.  These  time  extensions 
are  made  under  authority  of  40  CFR 
231.8. 

FOR  FURTHER  INFORMATION  CONTACT: 
E.  T  Heinen.  Chief,  Marine  and 
Estuarine  Branch,  Water  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IV,  345  Courtland  Street, 
N.E.,  Atlanta,  Georgia  30365,  (404)  347- 
2126. 

Dated:  December  3, 1987. 
Joseph  Franzmathea, 
Acting  Regional  Administrator. 
(FR  Doc.  87-28368  Filed  12-9-87;  8:45  am] 

BILLING  CODE  6S60-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 
Type:  Extension  of  3067-0039. 
Title:  Recertification  for  Continued 
Assistance. 

Abstract:  This  form  is  required  to 
evaluate  and  document  information  for 
continued  assistance.  This 
documentation  supports  decisions 
regarding  continuation  or  termination  of 
assistance. 

Type  of  Respondents:  Individuals  or 
households. 
Number  of  Respondents:  1,000. 
Burden  Hours:  167. 
Frequency  of  Recordkeeping  or 
Reporting:  On  occasion. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley.  (202)  646-2624,  500 
C.  Street,  SW.,  Washington,  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult,  (202)  395-7231,  Office 
of  Management  and  Budget.  3235  NEOB, 
Washington.  DC  20503  within  two 
weeks  of  this  notice. 

Date:  December  7, 1987. 
Wesley  C  Moore, 

Director,  Office  of  Administrative  Support. 
[FR  Doc.  87-28309  Filed  12-9-87;  8:45  am] 

BILUNG  COOE  671t-21-M 


GENERAL  SERVICES 
ADMINISTRATION 

Performance  Review  Board; 
Membership 

agency:  General  Services 

Administration. 

action:  Notice^ 

summary:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the 
Performance  Review  Board. 
FOR  FURTHER  INFORMATION  CONTACT. 
Gregory  Knott.  Deputy  Director  of 
Personnel.  General  Services 
Administration.  18th  and  F  Streets,  NW.. 
Washington.  DC  20405.  (202)  566-0398. 
SUPPLEMENTARY  INFORMATION:  Section 
4313(c)  (1)  through  (5)  of  Title  5.  U.S.C. 


requires  each  agency  to  establish  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  performance  review  boards. 
The  boards  shall  review  the 
performance  rating  of  each  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

The  members  of  the  Performance 
Review  Board  are: 

1.  Paul  T.  Weiss,  Associate  Administrator 
for  Administration. 

2.  John  E.  Alderson.  Deputy  Associate 
Administrator  for  Operations. 

3.  Bernard  J.  Bennington,  Deputy 
Commissioner  for  Telecommunications. 

4.  George  P.  Cordes,  Regional 
Administrator,  Region  3  (Philadelphia). 

5.  Roger  D.  Daniero,  Deputy  Commissioner, 
Federal  Supply  Service. 

6.  Richard  M.  Hadsell,  Regional 
Administrator,  National  Capital  Region. 

7.  Duncan  L  Howard,  Commissioner, 
Public  Buildings  Service. 

8.  Earl  E.  ]ones.  Commissioner,  Federal 
Property  Resources  Service. 

9.  Patricia  A.  Szervo,  Associate 
Administrator  for  Acquisition  Policy. 


Dated:  December  3, 1987. 
Gregory  L.  Knott. 
Deputy  Director  of  Personnel. 
[FR  Doc.  87-28281  Filed  12-9-87;  &45  am] 

BILLING  CODE  M20-34-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Meetings 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meetings  of  the 
following  study  sections  for  January 
1988.  and  the  individuals  from  whom 
summaries  of  meetings  and  rosters  of 
committee  members  may  be  obtained. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  study  section  business  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  These 
meetings  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Title  5. 


U.S.C.  and  sec.  10(d)  of  Pub.  L  92-463. 
for  the  review,  dicussion  and  evaluation 
of  individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Comittee  Management. 
Division  of  Research  Grants.  Westwood 
Building,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  telephone 
301-496-7534  will  furnish  summaries  of 
the  meetings  and  rosters  of  committee 
members.  Substantive  program 
information  may  be  obtained  from  each 
executive  secretary  whose  name,  room 
number,  and  telephone  number  are 
listed  below  each  study  section.  Since  it 
is  necessary  to  schedule  study  section 
meetings  months  in  advance,  it  is 
suggested  that  anyone  planning  to 
attend  a  meeting  contact  the  executive 
secretary  to  confirm  the  exact  date,  time 
and  location.  All  times  are  a.m.  unless 
otherwise  specified. 


Study  section 


Betiavioral  and  Neurosciences-1— Ms.  Janet  Cuca,  Rm.  A13,  Te). 

301-496-5352. 
Behavioral  and  Neurosciences-a— Ms.  Janet  Cuca.  Rm.  A13.  Tel 

301-496-5352. 
Biomedical  Sciences-2— Dr.  Ctiarles  Baker,  Rm.  A10,  Tel.  301-496- 

7150. 
Biomedical  Sciences-3— Mr.  Gene  Headley,  Rm.  A25,  Tel.  301-496- 

7287. 
Biomedical  Sciences-4— Dr.  Ctiarles  Baker,  Rm.  A10,  Tel.  301-496- 

7150. 
Biomedical  Sciences-5— Dr.  Bert  Wilson,  Rm.  A25,  Tel.  301-496- 

7600. 
Biomedical  Sciences-6— Dr.  Hugh  Stamper,  Rm.  A10,  Tel.  301-496- 

3117. 
Biomedk:al  Sciences-7— Dr.  Daniel  Eskinazi,  Rm.  A10,  Tel.  301-496- 

1067. 
Clinical  Sciences- 1— Dr.  Lynwood  Jones,  Jr.,  Rm.  A19,  Tel.  301- 

496-7510. 
Oinical  Science8-2— Dr.  Bemice  Lipkin,  Rm.  A19,  Tel.  301-496-7477 
Clinical  Sciences-3— Dr.  Nicholas  Mazarella,  Rm.  A27,  Tel.  301-496- 

1069. 
Clinical  Sciences-4— Dr.  Bernice  Lipkin,  Rm.  A19,  Tel.  301-496-7477 


January  1988 
meetings 


Jan.  13-15 

Jan.  25 

Jan.  25-26 

Jan.  11-12 

Jan.  19-20 

Jan.  20-23 

Jan.  27-29 

Jan.  6-8 

Jan.  13-15 

Jan.  25-27 
Jaa  18-19 

Jan.  12-13 


Time 


6:00 

6:00 

8:30 

8:30 

8:30 

8:30 

8:30 

8:30 

8:30 

8:30 
8:30 

8:30 


Location 


Holiday  Inn,  Chevy  Chase,  MD. 

Room  9,  BIdg.  31 C,  Bethesda,  MD. 

Holiday  Inn.  Chevy  Chase,  MD. 

Room  8,  Bklg.  31 C,  Bethesda,  MD. 

Crowne  Plaza,  Rockville,  MD. 

Hyatt  Regency,  Bethesda.  MD. 

Ramada  Inn.  Bethesda,  MD. 

Crowne  Plaza,  Rockville,  MD. 

Crowne  Plaza,  Rockville.  MD. 

Room  7.  BIdg.  31C,  Bett>esda.  MD. 
Crowne  Plaza,  RockviHe.  MD. 

Room  7.  BIdg.  31C,  Bethesda.  MD. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.306, 13.333, 13.337, 13.393- 
13.396,  13.837-13.844, 13.846-13.878, 13.892, 
13.893.  National  Institutes  of  Health,  HHS) 

Dated:  December  1, 1987. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  87-28311  Filed  12-9-87;  8:45  am] 

BILLING  COOC  4140-01-4I 


Division  of  Research  Resources; 
National  Advisory  Research 
Resources  Council;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Research  Resources 
Council  (NARRC),  Division  of  Research 
Resources  (DRR),  on  February  4-5, 1988, 
at  the  National  Institutes  of  Health, 


Conference  Room  10,  Building  3lC,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

The  meeting  will  be  open  to  the  public 
on  February  4  from  9  a.m.  until  recess 
and  from  8:30  a.m.  until  approximately 
11  a.m.  on  February  5  during  which  time 
there  will  be  discussions  on 
administrative  matters  such  as  previous 
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meeting  minutes;  the  Report  of  the 
Director,  DRR;  and  review  of  budget  and 
legislative  updates.  There  will  be 
presentation  on  the  Biomedical 
Research  Support  Program  led  by  Dr. 
Marjorie  A.  Tingle,  which  will  include 
several  guest  speakers.  Attendance  by 
the  public  will  be  Hmited  to  space 
available. 

in  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(8), 
Title  5,  U.S.  Code  and  sec.  10(d)  of  Pub. 
L.  92-463,  the  meeting  will  be  closed  to 
the  public  on  February  5  from 
approximately  11  a.m.  until  adjournment 
for  the  review,  discussion  and 
evaulation  of  individual  grant 
applications. 

The  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mr.  James  Augustine.  Information 
Officer.  DRR.  Building  31.  Room  5B10. 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892,  301/496-5545,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Council  members  upon 
request.  Dr.  James  F.  O'Donnell,  Deputy 
Director,  DRR,  Building  31,  Room  5B03, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  301/496-6023,  will 
furnish  substantive  program  information 
upon  request,  and  will  receive  any 
comments  pertaining  to  this 
announcement. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  13.306.  Laboratory  Animal 
Sciences  and  Primate  Research;  13.333, 
Clinical  Research;  13.337,  Biomedical 
Research  Support;  13.371.  Biomedical 
Research  Technology;  13.375,  Minority 
Biomedical  Research  Support;  13.389 
Research  Centers  in  Minority  Institutions. 
National  Institutes  of  Health.) 

Dated:  December  1, 1987. 
Betty ).  Beveridge.    ' 
Committee  Management  Officer.  NIH. 
(PR  Doc.  87-28312  Filed  12-9-87;  8:45  am) 
•aUNG  COOE  41«M)1-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  National  Advisory 
Allergy  and  Infectious  Diseases 
Council,  Acquired  Immunodeficiency 
Syndrome  Subcommittee,  Allergy  and 
Immunology  Subcommittee, 
Microbiology  and  Infectious  Diseases 
Subcommittee;  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Allergy  and 


Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
January  21-22, 1988.  at  the  National 
Institutes  of  Health,  Building  3lC, 
Conference  Room  6,  Bethesda.  Maryland 
20892. 

The  meeting  will  be  open  to  the  public 
on  January  21  from  approximately  9  a.m. 
to  9:15  a.m.  for  opening  remarks  of  the 
Institute  Director  and  again  from  1;30 
p.m.  to  approximately  4:30  p.m.  for 
discussion  of  procedural  matters. 
Council  business,  and  a  report  from  the 
Institute  Director  which  will  include  a 
discussion  of  budgetary  matters.  The 
primary  program  discussion  will  cover 
highlights  of  the  Acquired 
Immunodeficiency  Syndrome  Program 
presented  by  the  Acting  Director  of  the 
AIDS  Program,  NIAID. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  522b(c)(6). 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  of  the  NAAIDC 
Acquired  Immunodeficiency  Syndrome 
Subcommittee,  NAAIDC  Allergy  and 
Immunology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 
the  public  for  approximately  four  hours 
for  review,  discussion,  and  evaluation  of 
individual  grant  applications.  It  is 
anticipated  that  this  will  occur  from  9:15 
a.m.  until  approximately  12:30  p.m.  on 
January  21.  The  meeting  of  the  full 
Council  will  be  closed  from 
approximately  8:30  a.m.  until 
adjournment  on  January  22  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Ms.  Patricia  Randall.  Office  of 
Research  Reporting  and  Public 
Response.  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
Room  7A32.  National  Institutes  of 
Health,  Betheda,  Maryland  20892, 
telephone  (301-496-5717),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  John  W.  Diggs,  Director, 
Extramural  Activities  Program,  NIAID, 
NIH.  Westwood  Building,  Room  703. 
telephone  (301-496-7291).  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.855.  Pharmacological 


Sciences;  13.856,  Microbiology  and  Infectious 
Diseases  Research,  National  Institutes  of 
Health.) 

Dated:  December  1, 1987 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 
I  FR  Doc  87-28313  Filed  12-9-87;  8:45  am] 
BILLING  COOE  4140-01-M 


National  Institute  of  Dental  Researcti; 
NIDR  Special  Grants  Review 
Committee,  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Special  Grants  Review  Committee. 
National  Institute  of  Dental  Research. 
February  2-3. 1988,  in  the  Holiday  Inn  of 
Chevy  Chase.  5520  Wisconsin  Avenue. 
Chevy  Chase.  Maryland  20815.  The 
Committee  will  meet  in  the  Chase  Room. 
The  meeting  will  be  open  to  the  pubHc 
from  9  a.m.  to  9:30  a.m.  on  February  2  for 
general  discussions.  Attendance  by  the 
public  is  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463.  the  meeting  will  be  closed  to  the 
public  on  February  2  from  9;30  a.m.  to 
recess  and  on  February  3  from  9  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  conHdential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
appHcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Rose  Marie  Petrucelli,  Executive 
Secretary,  NIDR  Special  Grants  Review 
Committee,  NIH,  Westwood  Building, 
Room  519.  Bethesda.  MD  20892, 
(telepehone  301/496-7658)  will  provide  a 
summary  of  the  meeting,  roster  of 
committee  members  and  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.121-Diseases  of  the  Teeth 
and  Supporting  Tissues:  Caries  and 
Restorative  Materials;  Periodontal  and  Soft 
Tissue  Diseases:  13-122-Disorders  of 
Structure,  Function,  and  Behavior 
Craniofacial  Anomalies,  Pain  Control,  and 
Behavioral  Studies;  13-845-Dental  Research 
Institutes;  National  Institutes  of  Health.) 

Dated:  December  1. 1987. 
Betty ).  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  87-28314  Filed  12-9-87;  8:45  am] 

BILUNG  CODE  414(M)1-M 


National  Institute  of  Dental  Research; 
National  Advisory  Dental  Research 
Council;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  Research 
Council.  National  Institute  of  Dental 
Research,  to  be  held  January  25-26. 1988, 
Conference  Room  10,  Building  31, 
National  Institutes  of  Health.  Bethesda. 
Maryland.  This  meeting  will  be  open  to 
the  public  h-om  9  a.m.  to  recess  on 
January  25  for  general  discussion  and 
program  presentations.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(e)(4)  and  552b(c)(6), 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L 
92-463,  the  meeting  of  the  Council  will 
be  closed  to  the  public  on  January  26 
from  9  a.m.  to  adjournment  for  thie 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Preston  A.  Littleton,  Executive 
Secretary.  National  Advisory  Dental 
Research  Council,  and  Deputy  Director, 
National  Institute  of  Dental  Research. 
National  Institutes  of  Health.  Building 
31,  Room  2C39.  Bethesda.  Maryland 
20892,  (telephone  301-496-9469)  will 
furnish  a  roster  of  committee  members, 
a  summary  of  the  meeting,  and  other 
information  pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.121-Diseases  of  the  Teeth 
and  Support  Tissues:  Caries  and  Restorative 
Materials;  Periodontal  and  Soft  Tissue 
Diseases;  13.122-Di8order8  of  Structure. 
Function,  and  Behavior:  Craniofacial 
Anomalies.  Pain  Control,  and  Behavioral 
Studies:  13.845-Dental  Research  Institute; 
National  Institutes  of  Health.) 

Dated:  December  1, 1987. 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  87-28315  Filed  12-9-87;  8:45  am) 

BILUNG  COOE  4140-01-M 


National  Eye  Institute;  National 
Advisory  Eye  Council;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Eye  Council, 
National  Eye  Institute,  January  26, 1988, 
Building  31,  Conference  Room  6, 
National  Institutes  of  Health,  Bethesda. 
Maryland 


This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  until 
approximately  12  noon  on  Tuesday. 
January  26.  Following  opening  remarks 
by  the  Director.  National  Eye  Institute, 
there  will  be  presentations  by  the  staff 
of  the  Institute  concerning  Institute 
programs  and  various  research 
assistance  mechanisms.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L 
92-463,  the  meeting  will  be  closed  to  the 
public  from  approximately  12  noon  until 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Vision  Research  Program 
Planning  Subcommittee  will  meet  on 
January  25. 1988.  at  the  Ramada  Inn 
(meehng  room  to  be  assigned  at  a  later 
dare).  8400  Wisconsin  Avenue, 
Bethesda,  Maryland  20814.  This  meeting 
will  begin  at  7:00  pjn.  and  end  at 
approximately  9:00  p.m.  and  will  be 
open  to  the  pubhc  with  seating  limited 
to  space  available. 

Ms.  Lois  DeNinno,  Committee 
Management  Officer,  National  Eye 
Institute,  Building  31,  Room  6A51, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  (301)  496-5983.  will 
provide  summaries  of  meetings,  rosters 
of  committee  members,  and  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Programs.  Nos.  13.867,  Retinal  and  Choroidal 
Diseases  Research;  13.868,  Corneal  Diseases 
Research;  13.869,  Cataract  Research;  13.870, 
Glaucoma  Research;  and  13,871,  Sensory  and 
Motor  Disorders  of  Visual  Research;  National 
Institutes  of  Health.) 

Dated:  December  1, 1987. 
Betty  J.  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  87-28316  Filed  12-9-87;  8:45  am] 

BILUNG  COOE  4140-01-M 


National  Institute  of  General  Medical 
Sciences;  National  Advisory  General 
Medical  Science  Council;  Meeting 

Pursuant  to  Pub.  L.92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council,  National  Institute  of 
General  Medical  Sciences.  National 
Institute  of  Health,  on  January  28  and  29. 


1988.  Building  31.  Conference  Room  6. 
Bethesda.  Maryland. 

This  meeting  will  be  open  to  the 
public  on  January  28  from  8:30  a.m.  to 
11:30  a.m.  for  opening  remarks;  report  of 
the  Director,  NIGMS;  and  other  business 
of  the  Council.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6]. 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  will  be  closed  to  the 
public  on  January  28  from  11:30  a.m.  to 
recess,  and  on  January  29  from  8:30  a.m. 
until  adjournment,  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health.  Building  31,  Room 
4A52,  Bethesda,  Maryland  20892, 
Telephone:  301,  496-7301  will  provide  a 
summary  of  the  meeting  roster  of  council 
members.  Dr.  Elke  Jordan,  Executive 
Secretary.  NAGMS  Council.  National 
Institutes  of  Health,  Westwood  Building, 
Room  953,  Bethesda,  Maryland  20892, 
Telephone:  301,  496-7061  will  provide 
substantive  program  information  upon 
request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13-821,  Biophysics  and 
Physiological  Sciences:  13-859, 
Pharmacological  Sciences;  13-862,  Genetrics 
Research;  13-863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  and  13-880. 
Minority  Access  to  Research  Careers 
(MARC].) 

Dated:  December  1. 1987. 
Betty ).  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  87-28317  Filed  12-9-87;  8:45  am] 

BILUNG  COOE  4140-01-M 


National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke 
Notice  of  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
committees  of  the  National  Institute  of 
Neurological  and  Communicative 
Disorders  and  Stroke. 

These  meetings  will  open  to  the  public 
to  discuss  administrative  details  or 
other  issues  relating  to  committee 
business  as  indicated  in  the  notice. 
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Attendance  by  the  pubUc  will  be  limited 
to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  of 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  meetings,  rosters  of 
committee  members,  and  other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  Executive 
Secretary  indicated. 

Name  of  Committee:  National 
Advisory  Neurological  and 
Communicative  Disorders  and  Stroke 
Council  and  Its  Planning  Subcommittee. 

Dates:  January  20. 1988  (Planning 
Subcommittee). 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  8A49.  | 
9000  Rockville  Pike.  Bethesda.  Maryland 
20892. 

Open:  1  p.m. — 3  p.m. 

Agenda:  To  discuss  program  planning, 
program  accomplishments  and  special 
reports.  i 

Closed:  3  p.m. — 5  p.m.  | 

Closure  Reason:  For  review  of  grant 
applications. 

Dates:  January  21-22, 1988  (Council). 
Place:  National  Institutes  of  Health, 

Building  31 C.  Conference  Room  10.  9000 

Rockville  Pike.  Bethesda.  Maryland 

20892. 
Open:  January  21.  9  a.m. — ^1  p.m.     I 
Agenda:  To  discuss  program  planning. 

program  accomplishments  and  special 

reports. 
Closed: 

January  21. 1  p.m. — recess 
January  22.  8:30  a.m. — adjournment 
Closure  Reason:  For  review  of  grant 

applications. 
Executive  Secretary:  John  C.  Dalton. 

Ph.D.,  Associate  Director  for  Extramural 

Activities.  NINCDS,  National  Institutes 

of  Health,  Bethesda,  Maryland  20892. 

Telephone:  301/496-9248. 

Name  of  Committee:  Neurological 
Disorders  Program  Project  Review  / 
Committee. 

Dates:  February  14-16, 1988. 

Place:  Holiday  Inn  at  the 
Embarcadero,  1355  North  Harbor  Drfve 
at  Ash  Street,  San  Diego,  California 
92101. 

Open:  February  14.  8:30  p.m.— 9  pjn. 


Agenda:  To  discuss  program  planning, 
program  accomplishments  and  special 
reports. 

Closed: 

February  14,  9  p.m.— recess 

February  15,  8  a.m.— recess 

February  16,  7:30  a.m.— adjournment 

Closure  Reason:  To  review  grant 
applications. 

Executive  Secretary:  Dr.  Herbert 
Yellin,  Federal  Building,  Room  9C-14, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  Telephone:  301/496- 
9223. 

Name  of  Committee:  Neurological 
Disorders  Program  Project  Review  B 
Committee. 

Dates:  February  25-27, 1988 

Place:  Marriott  Hotel.  5151  Pooks  Hill 
Road.  Bethesda.  Maryland  20814. 

Open:  February  25,  8:30  a.m.— 9  a.m. 

Agenda:  To  discuss  program  planning, 
program  accomplishments  and  special 
reports. 

Closed: 

February  25,  9  a.m. — recess 

February  26,  8  a.m. — recess 

February  27.  8  a.m. — adjournment 

Closure  Reason:  To  review  grant 
applications. 

Executive  Secretary:  Dr.  A.  Beau 
White,  Federal  Building,  Room  9C-14, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892.  Telephone:  301/496- 
9223. 

Name  of  Committee:  Communicative 
Disorders  Review  Committee. 

Dates:  March  10-11. 1988. 

Place:  Hyatt  Regency.  One  Bethesda 
Metro  Center.  Bethesda,  Maryland 
20814. 

Open:  March  10,  8:30  a.m.— 9  a.m. 

Agenda:  To  discuss  program  planning, 
program  accomplishments  and  special 
reports. 

Closed: 

March  10,  9  a.m. — recess 

March  11,  8  a.m. — adjournment 

Closure  Reason:  To  review  grant 
applications. 

Executive  Secretary:  Dr.  Marilyn 
Semmes,  Federal  Building,  Room  9C-14. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  Telephone:  301/496- 
9223. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.853,  Clinical  Basis  Research; 
No.  13-854,  Biological  Basis  Research) 

Dated:  December  1, 1987. 
Betty  J.  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  87-28318  Filed  12-9-87:  8:45  am) 

aUUNG  CODE  414<M)1-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

November  25. 1987. 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary- 
Indian  Affairs  by  209  DM  8.  Pursuant  to 
25  CFR  83.8(a)  (formerly  25  CFR  54.8(a)) 
notice  is  hereby  given  that  the 
Pahrump  Band  of  Paiutes,  c/o  Mr. 
Richard  W.  Arnold.  P.O.  Box  73. 
Pahrump.  Nevada  89041. 
has  filed  a  petition  for  acknowledgment 
by  the  Secretary  of  the  Interior  that  the 
group  exists  as  an  Indian  tribe.  The 
petition  was  received  by  the  Bureau  of 
Indian  Affairs  on  November  9. 1987,  and 
was  signed  by  members  of  the  group's 
governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  §  83.8(d)  (formerly  §  54.8(d))  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
Bureau  of  Indian  Affairs'  files. 

The  petition  may  be  examined  by 
appointment  in  the  Department  of  the 
Interior.  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  Mail  Stop  32-SIB.  18th  and  C 
Streets.  NW..  Washington.  DC  20240. 
Phone:  (202)  343-3568. 
W.P.  Ragsdale, 

Acting  Assistance  Secretary— Indian  Affairs. 
[FR  Doc.  87-28287  Filed  12-&-87:  8:45  am] 

BILUNG  CODE  431IM)2-M 


Blackfeet  Tribe  of  the  Blackfeet  Indian 
Reservation,  MT;  Ordinance  Amending 
Laws  Relating  to  the  Use  and 
Distribution  of  Liquor 

November  27, 1987. 

This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary— Indian  Affairs  by 
209  DM  9,  and  in  accordance  with  the 
Act  of  August  15, 1953,  67  Stat.  586, 18 
U.S.C.  1161. 1  certify  that  the  Resolution 
No  325-67  amending  the  Blackfeet  Tribal 
Liquor  Ordinance  No.  73  was  duly 
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adopted  by  the  Blackfeet  Tribal 
Business  Council  on  June  17, 1987.  The 
Resolution  removes  the  requirements  of 
Ordinance  No.  73  that  limit  issuance, 
transfer,  or  renewal  of  new  Class  3  off- 
premise  retail  beer  and  wine  licenses  in 
the  area  of  Indian  country  under  the 
jurisdiction  of  the  Blackfeet  Indian  Tribe 
by  amending  the  previous  Resolution 
and  Ordinance  which  were  published  in 
the  Federal  Register  on  March  10. 1986. 
51  FR  9266.  The  ordinance  reads  as 
follows: 
Frank  Ryan, 
Acting  Assistant  Secretary^Indian  Affairs. 

Resolution  No.  325-87 

Whereas:  The  Blackfeet  Tribal 
Business  Council  is  the  duly  constituted 
governing  body  within  the  exterior 
boundaries  of  the  Blackfeet  Indian 
Reservation,  and 

Whereas:  The  Blackfeet  Tribal 
Business  Council  has  been  organized  to 
represent,  develop,  protect  and  advance 
the  views,  interests,  education  and 
resources  of  the  Blackfeet  Indian 
Reservation,  and 

Whereas:  The  Blackfeet  Tribal 
Business  Council  by  Resolution  No.  283- 
85  adopted  Ordinance  Number  73,  the 
Regulation  and  Control  of  Alcohol, 
which  became  effective  on  March  18, 
1986.  and 

Whereas:  It  is  deemed  that  economic 
development  of  the  Blackfeet 
Reservation  is  in  the  best  interests  of  the 
Blackfeet  Nation  and  this  requires  that 
the  development  of  businesses  within 
the  Blackfeet  Indian  Reservation  be 
fostered  and  encouraged,  and 

Whereas:  To  encourage  and  foster  the 
development  of  business  within  the 
Reservation  it  is  necessary  that  a 
business  of  the  type  that  would 
normally  sell  beer  and  wine  for  off- 
premise  consumption  be  able  to  quahfy 
for  a  license  to  do  so  when  established 
within  the  Blackfeet  Reservation,  and 

Whereas:  After  due  consideration,  the 
Blackfeet  Tribal  Business  Council  is 
desirous  of  removing  the  requirements 
of  Ordinance  Number  73  that  limit  the 
issuance,  transfer  or  renewal  of  new 
Class  3  Off-Premise  Retail  Beer  and 
Wine  Licenses  to  enrolled  members  of 
the  Blackfeet  Indian  Nation  or  business 
entities  which  are  at  least  fifty-one 
percent  (51%)  owned  and  operated  by  an 
enrolled  member  of  the  Blackfeet  IndUan 
Nation,  and 

Whereas:  The  Blackfeet  Tribal 
Business  Council  believes  that  such  an 
amendment  to  Ordinance  Number  73 
represents  the  views,  policies,  and 
needs  of  the  Blackfeet  Nation  in  the 
areas  of  economic  development  within 
the  Blackfeet  Reservation,  and  in  the 
area  of  liquor  regulations. 


Now  therefore  be  it  resolved:  That 
Ordinance  Number  73  is  hereby 
amended  to  reflect  that  foregoing 
desires  of  the  Blackfeet  Tribal  Business 
Council,  as  to  Class  3.  Off-Premise 
Retail  Beer  and  Wine  Licenses. 

Be  it  further  resolved:  That  Ordinance 
Number  73  is  more  specifically  amended 
in  each  of  the  following  parts  and 
sections  and  sub-sections,  with  the 
language  in  [brackets]  being  deleted  and 
the  language  in  bold  face  to  be  added, 
as  follows: 

Change  #1: 

Page  of  Ordinance:  Page  1.  Part  I, 
Section  1.0  Declaration  of  PubUc 
Policy — Subject  Matters  Regulation. 
Subsection  (C) 

Change:  (C)  It  is  further  the  policy  of 
the  Blackfeet  Nation  to  effectuate  the 
economic  rights  of  members  of  the 
Blackfeet  Nation,  as  guaranteed  by 
Article  VIII.  Section  2,  of  the  Blackfeet 
Constitution.  The  policy  is  implemented 
herein  by  limiting  the  issuance  of  new 
licenses  in  some  cases  to  enrolled 
members  of  the  Blackfeet  Nation  or 
business  entities  which  are  at  least  fifty- 
one  percent  (51%)  owned  by  enrolled 
members  of  the  Blackfeet  Nation. 

Change  #2; 

Page  of  Ordinance:  Page  4.  Part  3, 
License  Administration,  Section  1.0 
License  Classification,  Subsection  (B). 

Change:  (B)  The  issuance  of  new 
licenses  in  Class  1.  [2,  and  3]  and  2  shall 
be  limited  to  enrolled  members  of  the 
Blackfeet  Indian  Nation  or  business 
entities  which  are  at  least  fifty-one 
percent  (51%)  owned  and  operated  by  an 
enrolled  member  of  the  Blackfeet  Indian 
Nation. 

Change  #3: 

Page  of  Ordinance:  Page  5.  Part  3. 
License  Administration.  Section  4.0 
Retail  Beer  and  Wine  License  for  Off- 
Premise  Consumption  Only — 
Discretionary  Authority  to  Issue — 
Limited  to  Tribal  Members  Only  or  51% 
Member  Owned  Businesses  on  New 
Licenses. 

Change:  (4.0)  Retail  Beer  and  Wine 
License  for  Off-Premise  Consumption 
Only;— Discretionary  Authority  to  Issue 
[ — Limited  to  Tribal  Members  Only  or 
61%  Member  Owned  Businesses  on  New 
Licenses]. 

Change  #4; 

Page  of  Ordinance:  Page  6.  Part  3. 
License  Administration.  Section  4.0 
Retail  Beer  and  Wine  License  for  Off- 
Premise  Consumption  Only — 
Discretionary  Authority  to  Issue — 
Limited  to  Tribal  Members  Only  or  51% 


Member  Owned  Businesses  on  New 
Licenses.  Subsection  (C). 

Change:  ((C)  Provided,  however,  that 
the  issuance  of  new  licenses  pursuant  to 
this  section  is  limited  to  enrolled 
members  of  the  Blackfeet  Indian  Nation 
or  business  entities  which  are  at  least 
51%  owned  by  enrolled  members  of  the 
Blackfeet  Nation.] 

[Retail  beer,  or  beer  and  wine, 
licenses  for  off-premises  consumption 
only,  which  are  held  by  persons  not 
members  of  the  Blackfeet  Nation,  or  by 
entities  which  are  not  51%  owmed  by 
enrolled  members  of  the  Blackfeet 
Nation,  and  which  were  of  issue  prior  to 
January  1. 1985,  are  not  affected  by  the 
limitation  in  this  sub-section.  Said 
licenses  shall  be  renewable  and 
transferable  subject  to  the  limitations 
contained  in  this  Ordinance]. 

Change  #5; 

Page  of  Ordinance:  Page  6.  Part  3. 
License  Administration,  Section  5.0  Beer 
License  Transfers,  Subsection  (A)  (1) 
and  (2). 

Change:  (A)(1)  transfer  of  a  license  for 
on-premise  consumption  which  was 
issued  after  January  1, 1985,  as  a  new 
license  with  tribal  member  preference, 
may  be  made  only  to  another  enrolled 
member  of  the  Blackfeet  Nation  or  a 
business  entity  which  is  51%  owned  by 
an  enrolled  member  of  the  Blackfeet 
Nation. 

(A)(2)  transfer  of  [a]  any  other  beer 
retailers  license  [issued  prior  to  January 
1, 1985,]  may  be  made  to  any  qualified 
applicant  [and  will  not  be  limited  to 
tribal  member  preference]. 

Change  *6: 

Page  of  Ordinance:  Page  8,  Part  4. 
Licensing  Criteria  and  Procedure. 
Section  1.0  License  Privilege — Criteria 
for  Decision  on  Application.  Subsection 
(B)  (1)  and  (8). 

Change:  (B)(1)  in  the  case  of  the 
issuance  of  a  new  Class  1  or  Class  2 
license,  that  the  applicant  is  an  enrolled 
member  of  the  Blackfeet  Indian  Nation, 
or  if  the  applicant  is  a  firm  or 
corporation,  that  the  applicant  is  at  least 
51%  owned  by  an  enrolled  member  of 
the  Blackfeet  Indian  Nation.  (B)(8)  in  the 
case  of  the  transfer  of  a  license 
originally  issued  as  a  new  Class  1  or 
Class  2  license  after  January  1, 1985,  that 
the  appHcant  is  an  enrolled  member  of 
the  Blackfeet  Indian  Nation,  or  if  the 
appUcant  is  a  firm  or  corporation,  that  at 
least  51%  of  the  firm  or  corporation  is 
owned  by  enrolled  members  of  the 
Blackfeet  Indian  Nation. 

Be  it  further  resolved:  That  this 
amendment  to  Ordinance  Number  73, 
shall  become  effective  upon  approval  by 
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the  Secretary  of  the  Interior  as  provided 
by  the  Constitution  and  By-laws  for  the 
Blackfeet  Tribe  of  the  Blackfeet  Indian 
Reservation  of  Montana. 

Attest: 
Marvin  Weatherwax, 
Secretary. 

The  Blackfeet  Tribe  of  the  Blackfeet  Indian 
Reservation. 
Earl  Old  Person, 
Chairman. 

Certification 

I  hereby  certify  that  the  foregoing 
Resolution  was  adopted  by  the  Blackfeet 
Tribal  Business  Council  in  a  duly  called, 
noticed  and  convened  Special  Session, 
assembled  the  17th  day  of  June  1987,  with  six 
(6)  members  present  to  constitute  a  quorxim, 
and  with  a  vote  of  six  (6)  members  FOR  and 
none  (0)  members  OPPOSED. 
Marvin  Weatherwax, 
Secretary.  | 

(FR  Doc.  87-28288  Filed  12-9-87:  8:45  am] 

MJJNO  COM  4310-01-M 


Bureau  of  Land  Management 

[AK-0008-4213-15;  F-19525-A1 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  ii 
hereby  given  that  a  decision  to  issuef 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971.  43  U.S.C.  1601. 1613.  will  be  issued 
to  Council  Native  Corporation  for 
approximately  100  acres.  The  lands 
involved  are  in  the  vicinity  of  Council. 
Alaska,  within  Sees.  3.  4,  9,  and  10,  T.  7 
S..  R.  25  W..  Kateel  River  Meridian. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  NOME 
NIIGGET.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management.  Alaska  State  Office, 
701  C  Street.  Box  13.  Anchorage.  Alaska 
99513  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  January  11. 1988  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management.  Division 
of  Conveyance  Management  (960). 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 


E.  shall  be  deemed  to  have  waived  their 

rights. 

Gary  K.  Seitz, 

Chief.  Branch  of  Northwest  Adjudication. 
[FR  Doc.  87-28299  Filed  12-9-87;  8:45  am) 

MLUNG  CODE  431fr-JA-M 


[10-040-4322-08] 

Availability  of  the  Rangeland  Program 
Summary  (RPS)  update  on  the  Ellis- 
Pahsimeroi  Grazing  Environmental 
Statement;  Salmon  District,  ID 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  availability. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Department  of  Interior 
has  prepared  an  update  of  the 
Rangeland  Program  Summary  (RPS)  on 
the  Ellis-Pahsimeroi  Environmental 
Statement. 

The  Rangeland  Program  Summary 
(RPS)  summarizes  the  progress  made 
toward  implementation  of  the  program 
set  forth  in  the  original  RPS  document 
and  discusses  the  future  management 
direction  that  will  be  taken  by  the 
Bureau  of  Land  Management  in  this 
portion  of  the  Salmon  District.  The  RPS 
also  summarizes  the  future  rangeland 
monitoring  and  evaluation  efforts  that 
will  be  conducted. 

Copies  of  the  Rangeland  Program 
Summary  are  available  for  review  at  the 
following  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hale,  Bureau  of  Land 
Management,  P.O.  Box  430,  Salmon. 
Idaho  83467.  telephone  (208)  756-5400. 

Dated:  December  2, 1987. 
Robert  W.  Heidemann, 

Associate  District  Manager. 

[FR  Doc.  87-28321  Filed  12-9-87;  8:45  am) 

BUXING  CODE  4310-G6-M 

[AZ-050-08-4830-02] 

Arizona;  Yuma  District  Advisory 
Council  Meeting 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Yuma  (Arizona)  District 

Advisory  Council  Meeting  and  Field    . 

Tour^ ^^___^ 

summary:  a  meeting  and  field  tour  of 
the  Yuma  District  Advisory  Council  will 
occur  on  Friday.  January  8.  Council 
members  will  meet  briefly  at  the  Bureau 
of  Indian  Affairs  (BIA)  Office 
Conference  Room,  located  in  Building  1 
on  Agency  Road  in  Parker,  Arizona,  at  9 
a.m.  At  approximately  9:15  a.m.,  the 


Council  will  leave  on  a  field  tour  of  the 
Copperstone  Gold  Mine.  At 
approximately  1:30  p.m.,  the  Council  will 
return  to  the  BIA  office  and  hold  a 
regular  meeting. 
date:  Friday,  January  8. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  B.  Stockdale.  Yuma  District 
Office,  3150  Winsor  Avenue.  Yuma. 
Arizona  85365,  602-726-3600. 
SUPPLEMENTARY  INFORMATION:  During 
the  regular  Council  meeting,  the 
Copperstone  Gold  Mine  tour  will  be 
summarized,  and  District  and  Resource 
Area  program  updates  will  be  discussed. 
Additional  agenda  topics  will  include 
SCORE  400  and  Coimcil-initiated 
business.  The  public  is  invited  to  attend 
the  regular  meeting.  Written  statements 
from  the  public  may  be  filed  for  the 
Council's  consideration.  Statements 
must  arrive  at  the  Yuma  District  Office 
by  January  5. 1988.  Oral  statements  will 
also  be  accepted,  but  depending  on  the 
number  of  persons  wishing  to  address 
the  Council,  a  per-person  time  limit  may 
be  imposed. 

Summary  minutes  of  the  District 
Advisory  Council  meeting  will  be 
maintained  in  the  Yuma  District  Office 
and  will  be  available  for  inspection  and 
reproduction  during  regular  business 
hours  (7:45  a.m.  through  4:30  p.m.)  within 
30  days  of  the  meeting. 
|.  Darwin  Snell. 
District  Manager. 

Date:  December  4, 1987. 
[FR  Doc.  87-28306  Filed  12-9-87;  8:45  am] 

BILLING  CODE  4310-32-M 
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[NV-010-08-4332-10  and  NV-01 0-08-4333- 
12] 

Off-Road  Vehicle  Designation 
Decisions;  Nevada 

Notice  is  hereby  given  relating  to  the 
use  of  off-road  vehicles  on  public  lands 
in  accordance  with  the  authority  and 
requirements  of  Executive  Orders  11644 
and  11989,  and  regulations  contained  in 
43  CFR  Part  8340.  The  following 
described  lands  under  administration  of 
the  Bureau  of  Land  Management  are 
designated  as  open  or  limited  to  off-road 
motorized  vehicle  use. 

The  3,134,019  acre  area  affected  by 
the  designation  is  known  as  the  Elko 
Resource  Area  located  in  the  BLM's 
Elko  District  and  encompassing  lands  in 
Elko,  Eureka,  and  Lander  Counties, 
Nevada.  These  designations  are  a  result 
of  a  resource  management  decision 
made  in  the  1986  Elko  Resource 
Management  Plan  and  finalized  in  the 
Elko  Record  of  Decision  dated  March  11. 
1987.  These  designations  are  published 


as  final  today.  Under  43  CFR  4.21.  an 
appeal  may  be  filed  within  30  days  with 
the  Interior  Board  of  Land  Appeals. 

A.  Open  Designation 

Areas  which  are  designated  open 
comprise  approximately  3.060.074  acres. 
Open  designation  was  determined  to  be 
appropriate  for  these  public  lands 
because  of  the  light  off-road  vehicle  use 
which  the  area  receives,  and  because  of 
the  high  importance  attached  to  such 
use  by  local  residents. 

B.  Limited  Designation 

Nine  areas,  comprising  73,945  acres, 
have  been  designated  as  limited  to 
designated  roads  and  trails. 

1.  South  Fork  Owyhee  River  SRMA 
(3,500  acres).  Motorized  vehicle  use  is 
limited  to  designated  routes  to  enhance 
the  natural  rim  to  rim  canyon  portion  for 
non-motorized  river  recreation 
activities. 

2.  Wilson  Reservoir  SRMA  (5.440 
acres).  Motorized  vehicle  use  is  limited 
to  designated  routes  and  designated 
shoreline  areas  to  implement  the  1983 
Recreation  Area  Management  Plan.  The 
plan  was  developed  to  provide  for 
recreation  and  associated  resource 
management  and  provide  for  public 
safety  and  health  concerns. 

3.  Wildhorse  SRMA  (5.760  acres). 
Motorized  vehicle  use  is  limited  to 
designated  routes  within  this  area.  This 
includes  the  existing  North  Wildhorse 
Recreation  Area,  a  developed 
campground,  and  the  proposed  West 
Wildhorse  Campground  and  its  future 
access  route. 

4.  Zunino/figgs  Reservoir  SRMA  (800 
acres).  Motorized  vehicle  use  is  limited 
to  designated  routes  and  shoreline 
areas,  and  the  designated  sand  dime 
ORV  play  areas  in  order  to  maintain 
and  enhance  natural  resources  for 
camping,  picnicking,  and  water  based 
recreation  activities. 

5.  South  Fork  Canyon  SRMA  (3,360 
acres).  Vehicle  use  is  limited  to 
designated  roads  and  trails  to  enhance 
the  management  of  water  based 
recreation,  to  provide  protection  of 
historic  and  prehistoric  cultural 
resources,  to  enhance  recreation 
opportunities  through  coordination  with 
the  adjoining  South  Fork  State  Park,  and 
to  resolve  user  conflicts. 

6.  Rough  Hills  WSA  (6.685  acres). 
Vehicle  use  is  limited  to  the  one  existing 
vehicle  way  in  order  to  provide  for 
primitive  recreation  opportunities. 

7.  Little  Humboldt  River  WSA  (29.775 
acres).  Vehicle  use  is  limited  to 
designated  vehicle  ways  within  the 
preliminarily  suitable  portion  of  the 
WSA  to  enhance  primitive  recreation 


activities  and  provide  protection  of 
cultiu-al  resources,  wild  horses,  and 
special  high  value  wildlife  resources. 

8.  South  Fork  Owyhee  River  (5.100 
acres).  Motorized  vehicle  use  is  limited 
to  existing  vehicle  ways  in  the 
preliminarily  suitable  portion  of  the 
WSA  to  enhance  white  water 
recreational  activities  in  conformance 
with  the  1983  Owyhee  River  Recreation 
Area  Management  Plan. 

9.  Owyhee  Canyon  WSA  (13.525 
acres).  Motorized  vehicle  use  is  limited 
to  existing  vehicle  ways  within  the 
preliminarily  suitable  portion  of  the 
WSA  to  enhance  white  water 
recreational  activities  in  conformance 
with  the  1983  Owyhee  River 
Recreational  Area  Management  Plan. 

These  designations  become  effective 
upon  publication  in  the  Federal  Register 
and  will  remain  in  effect  until  rescinded 
or  modified  by  the  authorized  officer. 
The  Environmental  Impact  Statement  for 
the  Elko  Resource  Management  Plan  is 
available  for  inspection  at  the  Elko 
District  Office,  listed  below. 

For  further  information  contact  either 
the  Elko  District  Manager  or  the  Elko 
Area  Manager  at  the  following  address: 
District  Manager.  Elko  District  Office. 
3900  E.  Idaho  Street.  P.O.  Box  831.  Elko. 
NV  89801.  702-738-4071, 

Dated:  November  1987. 
Rodney  Hairis. 
District  Manager. 
[FR  Doc.  87-28383  Filed  12-9-«7:  8:45  am] 

BILLINa  CODE  4310-HC-M 


[ES-970-0e-411 1-1 1-2411;  ES  35567] 

Proposed  Reinstatement  of  a 
Tenminated  Oil  and  Gas  Lease; 
Mississippi 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Reinstatement  of  terminated  oil 
and  gas  lease  ES  35567. 

summary:  Terminated  Oil  and  Gas 
Lease  ES  35567  located  in  Jackson  and 
Harrison  Counties.  Mississippi.  T.  4  S.. 
R.  9  W..  containing  400.35  acres. 

FOR  FURTHER  INFORMATION  CONTACT! 

Ms.  Betty  Beckham  at  (703)  274-0150. 
SUPPLEMENTARY  INFORMATION:  Federal 
oil  and  gas  lease  ES  35567  terminated 
automatically  by  operation  of  law  on 
May  1. 1987  (30  U.S.C.  188). 

A  petition  for  reinstatement  of  ES 
35567  was  filed  by  SECAN  Oil 
Company.  Inc.  (Lessee)  under  Section 
31D  of  the  Mineral  Leasing  Act  of  1920, 
as  amended  by  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (96 
Stat.  2447). 


The  Lessee  has  met  all  the  following 
requirements  for  reinstatement: 

(a)  $500...Reimbur8ement    of    Departmental 

Administrative  Cost. 

(b)  $2.005 Back  Rental  Payments. 

(c)  $125 PublicaUon  Cost. 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  wil  be  increased  to 
$5.00  per  acre  per  year,  and  royalty 
increased  to  I6V3  percent  beginning  May 
1. 1987, 

Stuart  F.  Carlson. 

Acting  State  Director. 

[FR  Doc.  87-28384  Filed  12-9-87;  8:45  am] 

BIUJNQ  CODE  4110-a»-M 


INM-943-07-41 11-13;  NM  NM  5B538] 

Proposed  Reinstatement  of 
Tenninated  Oil  and  Gas  Lease;  New 
Mexico 

United  States  Department  of  the 
Interior,  Biu«au  of  Land  Management 
Santa  Fe.  New  Mexico  87504.  Under  the 
provisions  of  43  CFR  3108.2-3.  IREX 
Operating  Co..  petitioned  for 
reinstatement  of  oil  and  gas  lease  NM 
NM  58538  covering  the  following 
described  lands  located  in  Roosevelt 
County.  New  Mexico: 

T.  8  S.,  R.  37  E.,  NMPM.  New  Mexico 
Sec.  22:  NWy4NWy4.  SViNWV*.  SWV*. 

WViSEVi. 
Containing  360.00  acres. 

It  has  been  shown  to  my  satisfaction 
that  failure  to  make  timely  payment  of 
rental  was  due  to  inadvertence. 

No  valid  lease  has  been  issued 
affecting  the  lands.  Payment  of  back 
rentals  and  administrative  cost  of 
$500.00  has  been  paid.  Future  rentals 
shall  be  at  the  rate  of  $10.00  per  acre  per 
year  and  royalties  shall  be  at  the  rate  of 
16%  percent,  computed  on  a  sliding 
scale  4  percent  points  greater  than  the 
competitive  royalty  schedule  attached  to 
the  lease.  Reimbursement  for  cost  of  the 
publication  of  this  notice  shall  be  paid 
by  the  lessee. 

Reinstatement  of  the  lease  will  be 
effective  as  of  the  date  of  termination. 
June  1. 1987. 

Date:  December  1, 1987. 
Tessie  R.  Andwndo. 

Chief  Adjudication  Section. 

[FR  Doc.  87-28385  Filed  12-9-87;  8:45  am] 

BILUNO  CODE  4310-fB-M 
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[NM-M3-0I7-411 V13;  NM  NU  6«6371 

Proposed  Reinstatement  of 
Terminated  OH  and  G—LeM< 
Mexico 

United  States  Department  of  the 
Interior,  Bureau  of  Land  Management, 
Santa  Fe,  New  Mexico  87504.  Under  the 
provisions  of  43  CFR  3108.2-3.  IREX 
Operating  Co.,  petitioned  for 
reinstatement  of  oil  and  gas  lease  NM 
NM  58537  covering  the  following 
described  lands  located  in  Roosevelt 
County,  New  Mexico: 

T.  a  S.,  R.  37  E.,  NMPM,  New  Mexico 
Sec.  20:  All. 
Containing  640.00  acres. 

It  has  been  shown  to  my  satisfaction 
that  failure  to  make  timely  payment  pf 
rental  was  due  to  inadvertence. 

No  valid  lease  has  been  issued 
affecting  the  lands.  Payment  of  back 
rentals  and  administrative  cost  of      I 
$500.00  has  been  paid.  Future  rentals' 
shall  be  at  the  rate  of  $10JX)  per  acre  per 
year  and  royalties  shall  be  at  the  rate  of 
16%  percent,  computed  on  a  sliding 
scale  4  percent  points  greater  than  the 
competitive  royalty  schedule  attached  to 
the  lease.  Reimbursement  for  cost  of  the 
publication  of  this  notice  shall  be  paid 
by  the  lessee. 

Reinstatement  of  the  lease  will  be 
effective  as  of  the  date  of  termination, 
June  1. 1987 

Date:  December  1, 1987. 
Tessie  R.  AnchoDdo, 
Chief.  Adjudication  Section. 
[FR  Doc.  87-28388  Filed  12-10-87;  8:45  am 

nUJNG  COOE  431ft.fB-M 


[AZ-«4(MW-4212;  A-21M1) 
Arizona,  Opening  Order 

DecembeT  3, 1987. 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Order  providing  for  opening  of 

mineral  estate  in  Arizona. 

SUMMARV:  This  notice  is  to  infonn  the 
pubUc  of  the  opening  of  the  mineral 
estate  in  54M&.97  acres  acquired  by  tiie 
United  States  in  State  Exchange  A-  I 
21081.  ' 

FOR  RMTHER  INFORMATION  CONTACT: 
Marsha  Lakt,  Arizona  State  OfBce.  P.O. 
Box  16563. 1%oeiux.  Arizona  86011. 
Telephone  (602)  241-5534. 
tUPPlEMENTARV  INFORMATION:  At : 
a.m.  on  January  11, 1988  the  mineral 
estate  on  the  reconveyed  land  described 
below  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws  and  to  applications  and  oflers 
under  the  mineral  leasing  laws. 


I. 

J 


Appropriation  of  any  of  the  lands 
described  in  this  order  under  die  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38,  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  wiU 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Gila  ans  Salt  Rivor  Meridian,  Ariaoaa 

T.  4  S..  R.  23  E.. 

Sec.  2.  lots  1-4.  incL,  SV&J^M,  SW, 

Sec  18,  all; 

Sea  36,  lots  1-3,  incL.  NV^.  SEM. 
T.  4  S.,  R.  25  E., 

Sec.  17.  WVk 

Sec.  20,  W%; 

Sec.  32,  all. 
T  5  S    R  24  E 

Sec." 2.  lots  1^,  incl.,  E^SWV*,  SH  SEy4: 

Sec  36.  NEVt,  W>4,  EV%,  SEV^. 
T.  5  S.,  R.  25  E.. 

Sec  18.  all: 

Sec.  32.  all. 
T.  5  S..  R.  27  E.. 

Sec.  27,  all. 
T.  6  S.,  R.  25  E.. 

Sec.  2.  lots  3  and  4.  SV4NW%,  SWy4. 
T.  6  S.,  R.  26  E., 

Sec.  32.  lot  5,  NEy4,  N%SMi. 
T.  7  S.,  R.  28  E.. 

Sec  2,  lots  1-4,  incL,  SMiNVi,  SVi; 

Sec.  32,  all: 

Sec.  36,,  N^,  NV^S>4,  SV^SWV*. 

swy4SEy4. 

T.  7  S.,  R.  29  E., 

Sec.  32.  all. 
T  8  S   R  27  E. 

Sec' 2,  lots  1^,  incl.,  S%N%,  S%: 

Sec  3,  SWy4; 

Sec.  36.  alL 
T.  8  S.,  R.  28  E.. 

Sec.  2.  all; 

Sec  13,  all: 

Sec.  36,  lots  1-4,  incl..  NVk,  NM  SK. 
T.  8  S.,  R.  29  E.. 

Sec  16,  all; 

Sec  32,  all. 
T.  9  S.,  R.  27  E.. 

Sec  31,  lots  3  and  4.  EVi.  E%SW  Vt; 

Sec  32,  all 
T.  9  S..  R.  28  E.. 

Sec  2,  loU.  2. 4-16,  incl.,  S^SW^ 

Sec  36,  lot  3,  EMiNWH,  SW%NWy4 
T.  10  S.,  R.  27  E.. 

Sec  6.  lots  1-7.  incl..  S%NW%,  »%NW%. 
EV4SWy4,  SEy4; 

Sec  7.  lots  1-4.  incL,  EV^,  EWMVn 

Sec  16,  all: 

Sec  18.  loU  1-4,  incl..  EV^.  EHWVi; 

Sec  IS.  loU  1-1  incL.  EV^,  EWNW, 

Sec  32  all- 

Sec  36,  all. 
T.10S.,R.28E. 

Sec  32.  all. 
T  10  S.,  R.  29  E. 


Sec  18,  EW, 
Sec  3Z  all. 

T.10S.,R.90E.. 

Sec  33,  lots  1-4,  incl.  NM.  NV^V^. 
T.  11  S..  R.  27  E., 

Sec.  2,  lots.  1. 2. 3. 5, 6  and  7.  SViNEK,  SH; 

Sec  13,  alt: 

Sec  16.  all. 
T.  lis.,  R.28E., 

Sec  2.  lots  1-4.  incL.  SWti^  SVh; 

Sec  38,  all. 
T.  11  S.,  R.  29  E, 

Sec.  9,  all; 

Sec.  24.  all: 

Sec25,NV4,NyiS%; 

Sec.  32,  all. 
T.  11  S.,  R.  30  E., 

Sec.  1,  lots  3  and  4; 

Sec  2,  lots  1-4.  incl..  SVU4M,  SMi. 
T.  11  S.,  R.  31  Em 

Sec  2,  lots  1-4,  incU  SMNV^  SVi; 

Sec28,SV^NWV4.SWW; 

Sec32.N>4NE%. 
T.  12  S.,  R.  29  E.. 

Sec  4,  lots  1,  3  and  4,  SEy4NEy4.  SMiNWVii. 
S%: 

Sec  5.  lots  1-4,  IncL  SMNM.  SEy4; 

Sec  6,  lots  1-7,  incl.,  S%NEy4.  SEy4NWy4. 
EVfeSWy4,  SEy4; 

Sec  7,  lots  1-4.  incl.,  EV»,  E%W%; 

Sec  8,  NWy4: 

Sec9,Wy8: 

Sec.  10,  all: 

Sec.  13,  all: 

Sec  14.  all: 

Sec.  15;  all: 

Sec.  16,  all: 

Sec  17,  N%: 

Sec.  20,  all; 

Sec  21,  all; 

Sec22,NM.SEV4; 

Sec.  23,  all; 

Sec  24,  NM,  SWM,  WM^M; 

Sec  25,  NVi,  SWy4.  N%SEy4.  SW%aE%; 

Sec  26,  all; 

Sec  27;  all; 

Sec  28,  all; 

Sec  30.  loU  1  and  2,  NEV4.  EMNWM: 

Sec33.Ny2NEy4; 

Sec  34,  EM;  SMNWy4: 

Sec  35,  EM,  SWy4; 

Sec  36,  all. 
T.  12  S.,  R.  30  E.. 

Sec  16,  alL- 

Sec  18,  lots  1-4,  ind.,  EM,  EMWM: 

Sec  la  loU  1-4,  ind..  EM.  EMWM: 

Sec  20,  WM: 

Sec.  28.  all: 

Sec  29  fill* 

Sec  3o!  lots  1-4,  incL.  NEM.  EMWM: 
Sec  32,  all: 
Sec  33.  NM,  SWM; 
Sec.  34  WM' 

Sec!  36!  lots  i  and  2.  EM.  EMNWM.  SWM. 
T.  13  S..  R.  28  R. 

T.  13  S.,  R.  29  B.. 

Sec  1,  lot  1: 

Sec  2.  lots  1-12.  ind..  SMNM: 

Sec  3.  lots  1  and  2.  lota  5-14.  incL: 

Sec  la  lote  1-&  incL; 

Sec.  11.  lots  3-6.  iacL; 

Sec  14.  NMNWy4; 

Sec  15.  EMNEy4 
T.  13  S.,  R.  30  E., 


Sec  1,  lot  3,  SWMSWM.  SEy4; 

Sec  2,  lots  1, 2,  3  and  5,  SMNM,  SWM, 

WMSEy4,  SEy4SEy4: 
Sec  3,  lots  2-7,  ind..  SMSWy4,  SEy4: 
Sec  4,  loU  3  and  4,  SMNWM,  SM; 
Sec  5,  lots  1-4.  ind.,  SMNM,  SM; 
Sec.  6,  loU  1-7,  ind.,  SMNEy4.  SEy4NWM. 

EMSwy4,  SEy4. 

T.  15  S.,  R.  28  E., 

Sec  2,  SWMNEM,  NWMNWM,  SMNWM. 

Comprising  54,988.97  acres  in  Cochise, 
Graham,  Greenlee,  Pima  and  Pinal  Counties. 
Carol  Burger, 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc  87-28303  Filed  12-9-87: 8:45  am) 

BIIXINQ  CODE  4^10-3^4l 


[AZ-940-08-4212-12;  A-ie416-0  and  A- 
20242-D] 

Reconveyed  Liind  Opened  to  Entry; 
Apache  County,  Ari2»na 

December  3, 1987. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  This  action  will  open  4,327.05 
acres  of  reconveyed  land  in  Apache 
Coimty  to  State  Exchange  Application. 
DATE  March  9. 1987. 
SUPPLEMENTARY  INFORMATION:  On 
December  30, 1985  and  January  13, 1986, 
as  authorized  under  the  provisions  of 
the  Navajo-Hopi  Settlement  Act.  Pub.  L 
93-531.  98  Stat.  1712  (1974);  as  amended 
and  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1201 
et.  seq.),  the  United  States  acquired  the 
following  land: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  19  N.,  R.  25  E., 

Sec  2,  lot  1,  SEy4NEy4.  SEMSWM,  SEM; 

Sec  5,  WMSWy4: 

Sec.  7,  lots  1-4,  ind..  EM,  EMWM: 

Sec.  9,  all; 

Sec  10,  all: 

Sec.  11,  all  of  that  portion  lying  North  and 
West  of  the  Atchison,  Topeka  and  Santa 
Fe  Railway  Company's  right-of-way; 

EXCEPTING  that  portion  described  as 
follows: 

Commencing  at  the  Southwest  comer  of 
Section  35,  T.  20  N.,  R.  25  E.,  G&SRM; 

Thence  South  00'03'30"  West  along  the 
southerly  prolongation  of  the  westerly  line  of 
said  Section  35,  a  distance  of  6,300  feet; 

Thence  South  89*56'30"  East  50.00  feet  to 
the  True  Point  of  Beginning  of  the  parcel 
being  herein  described: 

Thence  continuing  South  89'56'30"  East 
200.00  feet: 

Thence  South  00*03'30"  West  250.00  feet: 

Thence  North  89*56'30"  West  200.00  feet; 

Thence  North  0O'03'3O"  East  250.00  feet  to 
the  Point  of  ending,  containing  i.lS  acres, 
more  or  less: 

Sec.  15,  all  that  portion  lying  North  and 
West  of  the  Atchison  Topeka  and  Santa 
Fe  Railway  Company's  right-of-way; 


Sec  16.  all: 

Sec  17.  all: 

Sec  19,  lots  1-4,  incl.,  EM.  EMWM: 

Sec.  21,  all  of  that  portion  lying  North  and 
West  of  the  Atchison,  Topeka  and  Santa 
Fe  Railway  Company's  right-of-way; 

Sec.  29,  all  of  that  portion  lying  North  and 
West  of  the  Atchison,  Topeka  and  Santa 
Fe  Railway  Company's  right-of-way: 

Containing  4,327.05  acres. 

The  land  described  above  has  been 
determined  suitable  for  disposal  by 
State  Exchange,  as  provided  by  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2756; 
43  U.S.C.  1716).  the  land  will  continue  to 
be  segregated  from  settlement,  sale, 
location  or  entries  under  the  public 
lands  laws,  including  the  mineral  leasing 
and  the  mining  laws. 

Inquiries  concerning  the  land  should 
be  addressed  to  the  Chief,  Branch  of 
Lands  and  Minerals  Operations, 
Arizona  State  Office,  Bureau  of  Land 
Management,  P.O.  Box  16563,  Phoenix, 
Arizona  85011. 
Carol  Burger, 

Acting  Chief,  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  87-28305  Filed  12-9-87;  8:45  am) 

BILUNQ  COOE  4310-32-« 


AZ-940-08-4212-13:  A-13138 

Arizona;  Conveyance  of  Public  Land; 
Order  Providing  for  Opening  of  Land 

December  3, 1987. 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  and  Opening  Order. 

SUMMARY:  This  action  serves  to  inform 
the  pubUc  of  the  conveyance  of  4,149.11 
acres  of  public  land  and  minerals  out  of 
Federal  ownership  and  the  acquisition 
of  24,649.07  acres  by  the  United  States. 
This  Notice  will  open  all  of  the  24.649.07 
acres  of  reconveyed  lands  to  surface 
entry.  A  total  of  320.00  acres  will  be 
opened  to  mining  and  mineral  leasing. 
The  mineral  estate  in  23,412.34  acres 
was  not  conveyed  to  the  United  States 
and  in  the  remaining  916.73  acres  the 
mineral  estate  was  already  in  Federal 
ownership. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lisa  Schaalman,  Bureau  of  Land 
Management,  Arizona  State  OfBce  (602) 
241-5534. 

SUPPLEMENTARY  iNFORMA-nON:  Notice  is 
hereby  given  of  the  completion  of  an 
exchange  between  the  United  States 
and  Donald  ).  Laughlin.  The  Bureau  of 
Land  Management  transferred  the 
following  described  land  on  August  28, 
1987.  by  Patent  No.  02-87-0041.  pursuant 
to  Section  206  of  the  Federal  Land  Policy 


and  Management  Act  of  October  21, 
1976: 

Gila  and  Salt  River  Meridian,  Arizona 
T.  20  N..  R.  14  W.. 

Sec  30,  lot  5,  NEy4SWy4. 
T.  20  N..  R.  15  W., 

Sec  25,  WM. 
T.  20  N.,  R.  21  W.. 

Sec  4.  lots  1-4,  ind.,  SM: 

Sec.  8,  NM,  SEy4.  NMSEy4.  NMSMSEy4: 

Sec  la  all; 

Sec  16.  all; 

Sec  18.  lot  1.  NEy4NWy4.  NMSEy4; 

Sec  20,  NeM.  NWy4SWy4NEy4NWy4. 
S  MSMNW  y4NW  y4.NW  y4NW  V4N 

wy4Nwy4,  SMNEy4Nwy4Nwy4, 
Nwy4Nwy4Nwy4.  NMSwy4N 
wy4Nwy4.SEy4Nwy4Nwy4.  EMNEy4S 
Mwy4Nwy4.  SMSwy4Nwy4. 

SEy4NWy4: 
Sec  22.  all; 
Sec  28.  SWy4NEy4,  NWMNWM. 

SMNWM,  NMSM. 

In  exchange  the  surface  in  the 
following  described  land  was 
reconveyed  to  the  United  States: 

Gila  and  Salt  River  Meridian,  Arizona 

PARCEL  I 

T.  19  N.,  R.  14  W.. 
Sec  1.  lots  1-4,  incl.  SVttiVi.  SM: 
Sec  3.  lots  1-4,  Incl.,  SMNM:  SM: 
Sec.  5.  lots  1-4,  ind.,  SMNM.  SM: 
Sec  7,  loU  1-4.  incl..  EM,  EMWM: 
Sec.  9.  all: 
Sec  11,  all: 
Sec  13,  all: 
Sec  15,  all 
Sec  17,  all 

Sec.  19,  lots  1-4.  incl.,  EMWM: 
Sec  20.  SWMNEM. 
T.  19  N.,  R.  15  W., 
Sec  1.  lots  3  &  4.  SMNWM.  NMSWM, 

SWMSWM.  SWy4SEM; 
Sec  3.  loU  1-4.  ind..  SMNM,  SM: 
Sec  7,  NMSEM.  SEMSEM: 
Sec.  9,  all; 
Seen,  WMNWM: 
Sec  13.  NWMNEM.  SMNEM.  NWM, 

NMSWM,  SEMSWM,  NMSEM. 

SWMSEM: 
Sec.  15.  NMNEM,  SWMNEM.  WM.  SEM; 
Sec.  17.  all: 

Sec  19.  lots  1-4.  ind..  EM.  EMWM; 
Sec  21.  all: 
Sec  23.  NEMNEM.  NEMNWM.  SMNM. 

SM: 
Sec.  25.  all: 
Sec  27.  all: 
Sec  29.  all: 

Sec  31.  lots  1-4.  ind,  EM.  EWMWM: 
Sec  33  all* 

Sec  35!  WMEM,  WM,  SEMSEM. 
T.  20  N..  R.  14  W.. 
Sec  5.  lots  1-4.  ind..  SMNM.  SM: 
Sec  7.  NEM.  EMNWM: 
Sec  19.  NEMNEM.  SEMSWM.  NWy4SEy4. 

SMSEM: 
Sec.  21.  all; 
Sec  23.  NM.  SWM: 
Sec  25.  NEM,  EMNWM.  SM: 
Sec  27.  All; 
Sec  29.  NWM,  SM: 
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Sec.31.1ot4.E%.E^WVfe 
Sec.  33.  all; 
Sec.  35.  all. 
T.  20  N..  R.  15  W.. 
Sec.  1.  lot  1.  EViSEVANEy*.  EV4NE^4SEy4: 
Sec.  3.  lots  1-3,  incL  SV4NEV4,  SE^NVVV*. 

EMtSWV4.  SEy4: 
Sec.  11.  NMiNWVi.  SEy4SWy«; 
Sec.  15.  WV4NEy4.  SV4.  NWViSEV4; 
Sec.  23,  S^4WV4.  SEyiSWy4; 
Sec.  25.  a  parcel  of  land  situated  in  the  EVi 
being  all  that  portion  of  said  property 
contained  within  a  strip  of  land  100  feet 
in  width,  being  50  feet  on  each  side  of  the 
following  described  centcriine: 
Beginning  at  the  Northeast  comer  of  said 
Section  25:  thence  North  90  degrees  00 
minutes  00  seconds  West,  along  the  North 
line  of  said  Section  25,  a  distance  of  213.39 
feet  to  a  point  on  a  curve  and  the  True  POINT 
OF  BEGINNING:  thence  along  a  curve  to  the 
right  having  a  radius  of  1330.00  feet,  a  central 
angle  of  004  degrees  49  minutes  5d  seconds, 
an  arc  length  of  112.17  feet,  and  a  chord 
which  bears  South  11  degrees  17  mimites  27 
seconds  West  to  its  point  of  tangency;  thence 
South  13  degrees  42  minutes  25  seconds  West 
a  distance  of  73.30  feet  to  a  point  of  curve; 
thence  along  a  curve  to  the  left  having  a 
radius  of  2^0a00  feet,  a  central  angle  of  006 
degrees  49  minutes  31  seconds,  an  arc  length 
of  297.81  feet,  and  a  chord  which  bears  South 
10  degrees  17  minutes  40  seconds  West  to  its 
point  of  tangency;  thence  South  06  degrees  52 
minutes  54  seconds  West  a  distance  of  320jB8 
feet  to  a  point  of  curve;  thence  along  a  curve 
to  the  right  having  a  radius  of  4ea00  feet,  a 
central  angle  of  027  degrees  56  minutes  34 
seconds,  an  arc  length  of  224.34  feet,  and  a 
chord  which  bears  South  20  degrees  51 
minutes  11  seconds  West  to  its  point  of 
tangency;  thence  South  34  degrees  49  minutes 
28  seconds  West  a  distance  of  55.78  ieet  to  a 
point  of  curve;  thence  along  a  curve  to  the  left 
having  a  radius  of  400.000  feet,  a  central 
angle  of  030  degrees  44  minutes  20  seconds, 
an  arc  length  of  214  JO  feet,  and  a  chord 
which  bears  South  19  degrees  27  minutes  18 
seconds  West  to  its  point  of  tangency.  thence 
South  04  degrees  05  minutes  08  seconds  West 
a  distance  of  633.64  feet  to  a  point  of  curve; 
thence  along  a  curve  to  the  left  having  a 
radius  of  28000  feet  a  central  angle  of  039 
degrees  46  minutes  51  seconds,  an  arc  length 
of  189.52  feet,  and  a  chord  which  bears  South 
15  degrees.  18  minutes  17  seconds  East  to  its 
point  of  tangency;  thence  South  34  de^eea  41 
minutes  43  seconds  East  a  distance  of  87.60 
feet  to  a  point  of  curve;  thence  along  a  curve 
to  the  right  having  a  radius  of  110.00  feet,  • 
central  angle  of  106  degrees  46  minutes  02 
seconds,  an  arc  length  of  204.98  feet  and  a 
chord  which  bears  South  18  degrees  41 
minutes  18  seconds  West  to  its  point  of 
tangency;  thence  South  72  degrees  04  minates 
19  seconds  West  a  distance  of  180.73  feet  to  a 
point  of  curve;  thence  along  a  curve  to  the  left 
having  a  radius  of  300.00  feet  a  central  angle 
of  057  degrees  19  minutes  42  seconds,  an  arc 
length  of  300.17  feet  and  a  chord  which  bears 
South  43  degrees  24  minutes  28  seconds  West 
to  its  point  of  tangency;  thence  South  14 
degrees  44  minutes  37  seconds  West  a 
distance  of  157.84  feet  to  a  point  of  curve: 
thence  along  a  curve  to  the  left  having  a 
radius  of  900.00  feet,  a  central  angle  of  009 


degrees  01  minutes  59  seconds,  an  arc  length 
of  141.89  feet,  and  a  chord  which  bears  South 
10  degrees  13  minutes  37  seconds  West  to  its 
point  of  tangency;  thence  South  06  de^ees  42 
minutes  38  seconds  West  a  distance  of  55.94 
feet  to  a  point  of  curve;  thence  along  a  curve 
to  die  right  having  a  radius  of  34aOO  feet,  a 
central  angle  of  024  degrees  32  minutes  45 
seconds,  an  arc  length  of  145.66  feet  and  a 
chord  which  bears  South  17  degrees  59 
minutes  01  seconds  West  to  its  point  of 
tangency;  thence  South  30  degrees  15  minutes 
23  seconds  West  a  distance  of  18.25  feet  to  a 
point  of  curve;  thence  along  a  curve  to  the  left 
having  a  radius  of  250.00  feet  a  central  angle 
of  021  degrees  08  minutes  58  seconds,  an  arc 
length  of  92.35  feet,  and  a  chord  which  bears 
South  19  degrees  40  minutes  24  seconds  West 
to  its  point  of  tangency;  thence  South  09 
degrees  05  minutes  25  seconds  West  a 
distance  of  282.34  feet  to  a  point  of  curve; 
thence  along  a  curve  to  the  left  having  a 
radius  of  1600.00  feet  a  central  angle  of  014 
degrees  03  minutes  36  seconds,  an  arc  length 
of  392.63  feet  and  a  chord  which  bears  South 
02  degrees  03  minutes  37  seconds  West  to  its 
point  of  tangency;  thence  South  04  degrees  58 
minutes  11  seconds  East  a  distance  of  116.77 
feet  to  a  point  of  curve;  thence  along  a  curve 
to  the  right  having  a  radius  of  800.00  feet,  a 
central  angle  of  020  degrees  54  minutes  54 
seconds,  an  arc  length  of  292.03  feet  and  a 
chord  which  bears  South  05  degrees  29 
minutes  16  seconds  West  to  its  point  of 
tangency;  thence  South  15  degres  56  minutes 
43  seconds  West  a  distance  of  212.53  feet  to  9. 
point  of  curve;  thence  along  a  curve  to  the 
right  having  a  radius  of  750.00  feet  a  central 
angle  of  Oil  degres  40  minutes  00  seconds,  an 
arc  length  of  152.72  feet  and  a  chord  which 
bears  South  21  degrees  46  minutes  43  seconds 
West  to  its  point  of  tangency;  thence  South  27 
degrees  36  minutes  43  sectxids  West  a 
distance  of  63.16  feet  to  a  point  of  curve; 
thence  along  a  curve  to  the  left  having  a 
radius  of  850.00  feet  a  central  angle  of  009 
degrees  42  minutes  47  seconds,  an  arc  length 
of  144.10  feet,  and  a  chord  which  bears  South 
22  degrees  45  minutes  19  seconds  West  to  its 
point  of  tangency;  thence  South  17  degrees  53 
minutes  56  seconds  West  a  distance  of  580.74 
feet,  more  or  less,  to  a  point  on  the  South  line 
of  said  Section  25.  a  distance  of  1520  feet 
more  or  less,  from  the  Southeast  comer 
thereof. 

A  parcel  of  land  situated  in  the  E%  being 
all  that  portion  of  said  property  contained 
within  a  strip  of  land  60  feet  in  «vidth,  being  - 
30  feet  on  each  side  of  the  following 
described  centerline: 

BEGINNING  at  the  East  quarter  comer  of 
said  Section  25;  thence  South  00  degrees  01   . 
minutes  19  seconds  East  along  the  East  line 
of  said  Section  25.  a  distance  of  353.95  feet  tO 
a  point  on  a  curve  being  the  True  POINT  OF 
BEGINNING:  thence  along  a  curve  to  the 
right  having  a  radius  of  185.00  feet  a  central 
angle  of  021  degrees  13  minutes  06  seconds. 
an  arc  length  of  68.51  feet,  and  a  chord  which 
bears  North  84  degrees  39  minutes  50  seconds 
West  to  its  point  of  tangency;  thence  North  74 
degrees  03  minutes  17  seconds  West  a 
distance  of  26.10  feet  to  a  point  of  curve; 
thence  along  a  curve  to  the  right  having  a 
radius  of  290X0  feet  a  central  angle  of  029 
degrees  03  minutes  17  seconds,  an  arc  length 


of  136.92  feet,  and  a  chord  which  bears  North 
59  degrees  31  minutes  39  saconds  West  to  its 
point  of  tangency;  thence  North  45  degrees  00 
minutes  00  seconds  West  a  distance  of  56.72 
feet  to  a  point  of  curve;  thence  along  a  curve 
to  the  left  having  a  radius  of  150.00  feet  a 
central  angle  of  032  degrees  00  minutes  19 
seconds,  an  arc  length  of  83.79  feet  and  a 
chord  which  bears  North  61  degrees  00 
minutes  10  seconds  West  to  its  point  of 
tangency;  thence  Nor*  77  degrees  19  minutes 
19  seconds  West  a  distance  of  73.22  feet  to  a 
point  of  curve;  thence  along  a  curve  to  the 
right  having  a  radius  of  250  feet,  a  central 
angle  of  007  degrees  51  minutes  35  seconds, 
an  arc  length  of  34.29  feet  and  a  chord  which 
bears  NorSi  73  degrees  04  minutes  32  seconds 
West  to  its  point  of  tangency;  thence  North  69 
degrees  08  minutes  44  seconds  West  a 
distance  of  124.21  feet  to  a  point  of  curve: 
thence  along  a  curve  to  the  right  having  a 
radius  of  250.00  feet  a  central  angle  of  036 
degrees  52  minutes  12  seconds,  an  arc  length 
of  160.88  feet,  and  a  chord  which  bears  North 
50  degrees  42  minutes  38  seconds  West  to  its 
point  of  tangency;  thence  North  32  degrees  18 
minutes  32  seconds  West  a  distance  of  47.54 
feet  to  a  point  of  curve;  thence  along  a  curve 
to  the  left  having  a  radius  of  150X0  feet  a 
central  angle  of  064  degrees  03  minutes  53 
seconds,  an  arc  length  of  167.72  feet  and  a 
chord  which  bears  North  64  degrees  18 
minutes  29  seconds  West  to  its  point  of 
tangency;  thence  South  83  degrees  39  minutes 
35  seconds  West  a  distance  of  81.80  feet  to  a 
point  of  intersection  with  the  centerline  of  the 
parcel  previously  described. 
T.20N.,R.15W..(cant.) 

Sec  27.  WV4NWV4.  SV4NWV^  E%SW%. 
SEV4; 

Sec.  35.  alL 
T.  21  N.  R.  15  W 

Sec  25,  SViSWy4,  SW%SE%.  WViSEy4S 

Ey4,  sviN^SEy4SEy4SEy4.SMiSEy4S 

Ey4SEy4; 
Sec35,WViSW^ 
Containing  23,412.34  acres 

PARCEL  II 

T.  20  N.,  R.  14  W.. 
Sec.  6.  lots  1-7,  incl..  SM8NEy4.  SEViNWV^, 

EV4Swy4,  SEy4. 

T.  20  N..  R.  15  W., 

Secl3,NV^ 

Containing  91(L73  acres. 

The  surface  and  mineral  estate  in  the 
following  described  land  was  reconveyed  to 
the  United  States: 

PARCEL  HI 

T.19N..R.15W.. 

Sec  11.  WV4NE%.  SE%NE%.  rffi%NW%. 
SEV«. 

Containing  320.00  acres. 

Parcels  I.  U.  and  Ul  total  24.64a07 
acres  in  Mohave  County,  Arizona. 

At  9:00  a.m.,  on  January  11. 1988,  the 
lands  described  as  Parcels  I,  H,  and  HI 
will  be  open  to  operation  of  the  public 
land  laws,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law. 
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At  9:00  a.m.,  on  January  11, 1988,  the 
land  described  as  Parcel  III  will  be  open 
to  location  and  entry  under  the  United 
States  mining  laws.  Appropriation  of 
land  under  the  general  mining  laws  prior 
to  the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C. 
section  38,  shall  vest  no  rights  against 
the  United  States.  Acts  required  to 
establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  determination  in  local 
courts. 

At  9:00  a.m.,  on  January  11, 1988,  the 
land  described  as  Parcel  III  will  be  open 
to  applications  and  offers  under  the 
mineral  leasing  laws. 

All  applications  received  at  or  prior  to 
9:00  a.m.,  on  January  11, 1988,  will  be 
considered  as  simultaneously  Rled  as  of 
that  time  and  date,  and  a  drawing  will 
be  held  in  accordance  with  43  CFR 
1821.2-3,  if  necessary.  Applications  and 
offers  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

The  mineral  estate  in  Parcel  II  was 
already  in  Federal  ownership  and  has 
been  and  presently  remains  open  to  the 
operation  of  the  mining  and  mineral 
leasing  laws. 

The  piupose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
governmental  officials  of  the  transfer  of 
public  land  and  the  acquisition  of 
private  land  by  the  Federal  Government. 

This  exchange  enabled  Donald  J. 
Laughlin  to  acquire  land  near  developed 
areas  and  enabled  the  United  States  to 
acquire  land  containing  high  multiple 
resource  values.  The  exchange  was 
made  based  on  approximately  equal 
values.  The  public  interest  was  well 
served  by  the  completion  of  this 
exchange. 
Carol  Burger, 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 
[FR  Doc.  87-28304  Filed  12-9-87;  8:45  am) 

nillNG  COOE  4310-32-M 


[M-63929  (ND):  MT-030-0«-4212-14] 

Realty  Action;  Competitive  Sale 
Amendment;  Nortii  Dakota 

agency:  Bureau  of  Land  Management 

Dickinson  District  Interior. 

ACTION:  Competitive  sale  of  public  land 

in  Morton  County,  North  Dakota 

amended. 


summary:  This  notice  amends  a 
previous  Notice  of  Realty  Action  that 
proposed  a  Competitive  Sale  of  Public 
Lands,  Case  M-63929  (ND),  pubUshed  in 
the  Federal  Register,  Vol.  52,  No.  152, 
Pages  29447,  29448,  issue  of  August  7, 
1987  (FR  Doc.  87-17942),  and  an 
amendment  notice  published  in  the 
Federal  Register,  Vol.  52.  No.  188,  Page 
36472,  issue  of  September  29, 1987  (FR 
Doc.  87-22429)  to  postpone  the  sale. 

This  sale  will  be  rescheduled  at  a 
later  date. 
William  F.  Kiech, 
District  Manager. 

Dated:  December  3, 1987. 

[FR  Doc  87-28320  Filed  12-9-87;  8:45  am] 
mUJHG  COOC  431»-Ot«-M 

ICO-942-08-4520-12] 

Colorado;  Filing  of  Plats  of  Survey 

December  1, 1987. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management  Lakewood, 
CQlorado,  effective  10:00  a.m.,  December 
1. 1987. 

The  plat  in  five  sheets,  representing 
the  dependent  resurvey  of  portions  of 
the  south  boundary,  the  subdivisional 
lines,  and  certain  mineral  surveys;  and 
the  siuvey  of  the  subdivision  of  sections 
28  and  33,  T.  14  S.,  R.  69  W.,  Sixth 
Principal  Meridian,  Colorado  for  Group 
No.  733,  was  accepted  November  6, 
1987. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary,  the  subdivisional  lines,  and 
the  metes-and-bounds  survey  of  private 
land  claims;  and  the  survey  of  the 
subdivision  of  sections  14,  23,  and  25 
and  of  lot  5  in  section  14,  T.  9  S.,  R.  86 
W.,  Sixth  Principal  Meridian,  Colorado 
for  Group  No.  777,  was  accepted 
November  13, 1987. 

The  plat  representing  the  corrective 
survey  of  a  portion  of  the  subdivision  of 
section  9,  T.  5  N.,  R.  70  W.,  Sixth 
Principal  Meridian.  Colorado  for  Group 
No.  811,  was  accepted  November  12, 
1987. 

The  plat  representing  the  corrective 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines  and  a  corrective 
survey  of  a  portion  of  the  subdivision  of 
sections  27  and  30,  T.  5  N.,  R.  71  W., 
Sixth  Principal  Meridian,  Colorado  for 
Group  No.  811,  was  accepted  November 
12, 1987. 

These  surveys  were  executed  to  meet 
certain  administration  needs  of  this 
Bureau. 

The  plat  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 


Land  Management  Lakewood, 
Colorado,  effective  10:00  a.m.,  February 
9. 1987. 

The  plat  representing  the  retracement 
of  a  portion  of  the  Colorado  and  New 
Mexico  State  Boundary  (from  Mile 
Corner  No.  291  +  0.90  to  Mile  Comer 
No.  296).  the  dependent  resurvey  of  a 
portion  of  the  Eighth  Standard  Parallel 
North  (north  boundary  of  T.  32  N.,  R.  14 
W.),  and  the  survey  of  the  east  boundary 
of  T.  32  N.,  R.  15  W.,  the  sectional 
correction  Une  on  the  Fifth  Latitudinal 
Section  Line,  and  of  the  subdivisional 
Unes,  T.  32  N.,  R.  14  W..  New  Mexico 
Principal  Meridian,  Colorado  for  Group 
No.  735,  was  accepted  November  10, 
1987. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office. 
Bureau  of  Land  Management,  2850 
Youngfield  Street  Lakewood,  Colorado, 
80215. 

lack  A.  Eaves, 

Chief.  Cadastral  Surveyor  for  Colorado. 
[FR  Doc.  87-28319  Filed  12-9-87;  8:45  am) 

BIUJNG  CODE  4310-JB-M 


[UT-060-44 10-06] 

San  Juan  Resource  Area,  Moab 
District,  Utah;  Resource  Management 
Plan 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability  of 
Proposed  Resource  Management  Plan 
and  Final  Environmental  Impact 
Statement. 

SUMMARY:  The  proposed  resource 
management  plan  and  final 
envirormiental  impact  statement  (RMP/ 
EIS)  for  the  San  Juan  Resource  Area, 
Moab  District,  Utah  is  available  for 
distribution  to  the  public,  federal,  state 
and  local  agencies,  and  Indian  tribes. 
The  RMP  will  guide  management  of  the 
public  lands  and  resources  in  the  San 
Juan  Resource  Area,  Bureau  of  Land 
Management  (BLM). 

The  proposed  RMP  would  provide 
comprehensive  management  for  public 
lands  and  resources  on  1.8  milUon  acres 
of  public  land  in  San  Juan  County,  Utah. 
It  would  designate  ten  Areas  of  Critical 
Environmental  Concern  (ACECs).  The 
final  EIS  presents  five  land  use 
alternatives  for  management  of  the  San 
Juan  Resource  Area. 

A  30-day  protest  period  on  the 
proposed  RMP  will  commence  with 
pubHcation  of  Notice  of  Availability  for 
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the  final  EIS  in  the  Federal  Register  by 
the  Environmental  Protection  Agency. 
The  RMP  will  be  implemented  after 
publication  of  a  separate  Record  of 
Decision  and  Final  RMP. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Scherick,  San  Juan  Resource  Area 
Manager.  BLM,  Box  7.  Monticello,  Utah 
84535;  (801)  587-2141. 
SUPPLEMENTARY  INFORMATION:  The  San 
Juan  RMP/EIS  analyzes  Five  alternative 
multiple  use  management  plans.  Each 
plan  provides  management  guidance  for 
all  relevant  resource  management 
programs  administered  by  the  San  Juan 
Resource  Area.  Various  combinations  of 
special  designations  are  analyzed  under 
the  different  alternatives. 

1.  Alternative  A  (no  action)  presents 
the  continuation  of  current  management. 

2.  Alternative  B  emphasises  the 
production  of  mineral  resources  and 
livestock  forage. 


Alkat  Ridge 


Bridget  Jack  Uesa _ - 

Butler  Wash 

Cedar  Uesa 

Grand  Gulch  Speoal  Emphasis  Area — 

Vatey  ol  the  Gcxis  Special  Empfiasa  Area.. 
Pruntive  Recreation  Opportimty  Areas 


Dark  Cartyon .. 


Hovertweap. 

Ca/on  PtmS  Special  Binphass  Area.. 


Indian  Creek 

Lavender  Mesa — 

Scene  tighway  Corridor 

Shay  Canyon - 

l^iper  Indian  Creek  Special  Emphasis  Area .. 


3.  Alternative  C  emphasizes  use  of  the 
public  lands  for  recreation,  protection  of 
wildlife  habitat,  and  preservation  of 
watershed  values. 

4.  Alternative  D  emphasizes  the 
preservation  of  large  tracts  of  public 
land  to  protect  vegetation  resources, 
protection  of  cultural  resources  beyond 
the  requirements  of  law,  and  increasing 
the  extent  of  area  available  for  primitive 
recreation. 

5.  Alternative  E  (the  preferred 
alternative)  provides  for  protection  of 
specific  resource  values  in  certain 
places:  opportunities  for  primitive 
recreation;  scenic  values;  cultural 
resources  beyond  the  requirements  of 
law:  wildlife  habitat:  and  watershed.  It 
also  provides  for  the  continuation  of 
livestock  grazing  at  current  use  levels  in 
other  areas,  and  otherwise  making 
public  lands  available  for  the  production 
of  mineral  resources. 

Proposed  Acecs  San  Juan  Proposed  RMP 


The  proposed  RMP  would  designate 
ten  ACECs.  The  special  management 
designations  are  summarized  in  the 
accompanying  table. 

This  action  is  announced  pursuant  to 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1970. 
section  202(a)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  and  43 
CFR  1610.  The  proposed  RMP  is  subject 
to  protest  from  any  adversely  affected 
party  who  participated  in  the  planning 
process.  Protests  must  be  made  in 
accordance  with  the  provisions  of  43 
CFR  1610.5-2.  Protests  must  be  received 
by  the  Director  of  the  BLM,  18th  and  C 
Streets  NVV.,  Washington  DC  20240, 
within  30  days  after  the  date  of 
publication  of  Notice  of  Availability  for 
the  final  EIS  in  the  Federal  Register  by 
the  Environmental  Protection  Agency. 
Gene  Nodine, 
District  Manager. 


35.890 


5.290 
13.879 
323.760 
49.130 
36.800 
21.120 


62.040 


1.500 
10 


13.100 

640 

78.390 

1.770 

200 


Critical  value  protected 


Summary  ol  special  conditions  on  surface  use 


Cultural  resources 

Relict  plant  communities 
Scenic  values 


Cultural   resources,   scenic   and 
natural  values. 


Natural  values.. 


Cultural     resources,     waterfowt 
habitat. 


Scenic  values 

Rebel  plant  communities.. 
Scenic  values 


Cultural  resources,  riparian  tiabi- 
tat. 


Cuhu'al  properties  protected  from  surface  use:  ORV  use  hniled  to  existing 

routes. 
I*j  surface  occupancy;  no  grazing;  closed  to  ORV  use. 
No  surface  occupancy;  segregated  from  mineral  entry;  closed  to  ORV  use. 


Cultural  properties  protected  from  surface  use;  ORV  use  limited  to  designated 
routes.  In  special  emphasis  and  primitive  recreation  areas:  no  surface 
occupancy;  segregated  from  mineral  entry;  closed  to  ORV  use 

No  surface  occupancy;  segregated  from  mineral  entry;  no  grazing;  closed  to 
ORV  use. 

Cultural  properties  protected  from  surface  use;  ORV  use  limited  to  designated 
routes  In  special  emphasis  area;  grazing  use  limited;  seasonal  conditions  on 
surface  use. 

Ito  surface  occupancy;  segregated  from  mineral  entry;  closed  to  ORV  use 

No  surface  occupancy;  no  grazing;  closed  to  ORV  use 

I*)  surface  occupancy;  segregated  from  mineral  entry;  closed  to  ORV  use. 

Cultural  properties  protected  from  surface  use;  ORV  use  limited  to  existing 
routes  In  speaal  emphasis  area:  npanan  and  aquatic  habitat  protected  from 
surface  use. 


(FR  Doc.  87-28298  Filed  12-9-87;  8:45  ^] 
BNJJNG  CODE  4310-OO-M 

(AK-932-08-4220-10-,  F-14988]  i 

Amended -Proposed  Withdrawal 
Application  and  Opportunity  for  Public 
Meeting;  Alaska 


agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  U.S.  Air  Force  has  filed 
an  amendment  to  an  application  to 
withdraw  public  lands  as  a  buffer  zone 
for  the  Indian  Mountain  Research  Site. 
The  amendment  adjusts  the  boundaries 
of  the  original  application  and  also 
includes  additional  public  lands.  This 
notice  closes  the  additional  213  acres  of 


land  for  up  to  2  years  from  location  and 
entry  under  the  United  States  mining 
laws.  The  lands  will  remain  closed  to  all 
other  forms  of  appropriation,  including 
mineral  leasing  pursuant  to  Public  Land 
Order  (PLO)  5180,  as  amended. 
DATE:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
March  9, 1988. 

address:  Comments  and  meeting 
requests  should  be  sent  to  the  Alaska 
State  Director,  BLM,  701  C  Street,  Box 
13,  Anchorage.  Alaska  99513. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Thomas,  BLM  Alaska  State 
Office,  907-271-5477. 
SUPPLEMENTARY  INFORMATION:  On 
January  27, 1984,  the  U.S.  Army  Corps  of 
Engineers  (COE)  filed  an  application  for 
the  Department  of  the  Air  Force  to 


amend  PLO  No.  5164  to  withdraw 
additional  lands  for  the  Indian  Mountian 
Research  Site.  The  lands  for  this 
withdrawal  application  were  described 
in  a  notice  published  in  the  Federal 
Register  April  12, 1985  (50  FR  14461); 
and  corrected  on  May  23, 1985  (50  FR 
21359),  which  segregated  the  subject 
lands  from  the  operation  of  the  public 
land  laws  for  a  period  of  2  years  (43  CFR 
2310.2(a)). 

On  March  23, 1987,  the  COE  refiled 
this  application  and  a  notice  was 
published  in  the  Federal  Register  April 
9. 1987  (52  FR  11563).  On  August  24. 
1987.  the  COE  filed  an  amendment  to 
adjust  the  boundaries  of  this  application 
and  also  withdraw  the  following 
described  lands  from  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights: 
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Kateel  River  Meridian  (Unaunreyed) 

T.  7  N..  R.  25  E.. 
Sec.  18,  S%NV4SWy4SWy4,  SV4SWy4S 

v/v*.  swv4Nwy4SEy4Swy«, 
swy4SEy4Swy4,  w>4SEy4SEy4Swy4. 
SEy4SEy4SEy4Swy4; 

Sec.  19.  WV4NWy4NWy4NEy4. 

swy4Nwy4NE%.  wv4Swy4NEy4.  Nwy4 
NV4swy4.  Nviswy4swy4.  NV4Nwy4S 
•    Ey4swy4.  Nwy4NEy4SEy4Swy4. 
Nwy4Nwy4SEy4.  Nwy4Swy4N 

Wy4SEy4.  those  portions  excluding  PLO 
Nos.  1910  and  3942. 
The  area  described  aggregates 
approximately  213  acres. 

Total  area  for  this  application  contains 
approximately  4,606.70  acres. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  for  the 
above  described  lands  may  present  their 
views  in  writing  to  the  imdersigned 
officer  of  the  Bureau  of  Land 
Management.  All  previous  comments 
submitted  in  connection  with  the 
withdrawal  application  have  been 
included  in  the  record  and  will  be 
considered  in  making  a  final 
determination  on  the  apphcation. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
the  publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled,  or  the 
withdrawal  is  approved  prior  to  that 
date. 

The  temporary  segregation  of  the 
lands  in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  lands  by  the  applicant  agency. 
Sue  A.  Wolf, 

Chief.  Branch  of  Land  Resources. 
[FR  Doc.  87-28307  Filed  12-9-87;  8:45  am) 

BILUNG  CODE  431(KIA-M 


[OR-943-0e-4220-11;  GP-Oe-035;  OR- 
21570] 

Proposed  Continuation  of  Withdrawal;  ^ 
Oregon 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  The  National  Part  Service 
proposes  that  a  withdrawal  continue  for 
an  indefinite  period  and  requests  that 
the  land  remain  closed  to  surface  entry 
and  mining.  The  land  has  been  and 
would  remain  open  to  mineral  leasing 
subject  to  National  Park  Service 
concurrence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Champ  Vaughan.  BLM,  Oregon  State 
Office,  P.O.  Box  2965.  Portland,  Oregon 
97208.  503-231-6905. 
SUPPLEMENTARY  INFORMATION:  The 

National  Park  Service  proposes  that  the 
Secretarial  Order  of  August  12. 1907 
continue  for  an  indefinite  period 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat  2751,  43  U.S.C.  1714.  The 
land  involved  is  located  adjacent  to  the 
Oregon  Caves  National  Monument 
within  the  Siskiyou  National  Forest  in  T. 
40  S.,  R.  6  W.,  W.M.,  Oregon. 

The  area  described  contains  2.560 
acres  in  Josephine  County. 

The  purpose  of  the  withdrawal  is  to 
reserve  the  land  for  potential  use  as  a 
proposed  national  monument  The 
withdrawal  currently  segregates  the 
land  from  operation  of  the  public  land 
laws  generally,  including  the  mining 
laws  but  not  the  mineral  leasing  laws. 
The  National  Park  Service  requests  no 
changes  in  the  segregative  effect  of  the 
withdrawal  but  requests  that  the 
purpose  of  the  withdrawal  be  changed 
from  a  proposed  national  monument  to  a 
resource  preservation  zone  that  would 
continue  to  provide  protection  to  the 
Oregon  Caves  National  Monument  and 
protect  critical  resource  values  within 
the  zone. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  below. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 


withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

B.  VaVelle  Black, 

Chief  Branch  of  Lands  and  Minerals 
Operations. 

Dated:  December  2. 1987 

[FR  Doc.  87-28302  Filed  12-9-87;  8:45  amj 

BILUNO  CODE  4310-33-M 


[WY-930-08-4220-11:  W-415,  W-71805,  W- 
71806.  W-71809.  W-71810] 

Proposed  Continuation  of  Withdrawal, 
Correction;  Wyoming 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice. 


summary:  This  notice  will  correct  the 
amount  of  acreage  to  be  continued  that 
was  published  in  49  FR  25314-25315.  on 
June  20. 1984. 
EFFECTIVE  DATE:  December  10. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tamara  Gertsch.  P.O.  Box  1828. 
Cheyenne.  Wyoming.  82003,  (307)  772- 
2072. 

The  acreage  and  land  descriptions 
proposed  for  continuation  in  49  FR 
25314-25315.  June  20, 1984.  are  hereby 
corrected  as  follows: 

In  the  sunmiary  paragraph  on  page 
25314  the  acreage  to  be  continued  is 
changed  fi-om  320  acres  to  200  acres. 

In  the  first  paragraph  on  page  25315. 
replace  the  land  described  with  the 
following: 

Sixtli  Principal  Meridian 

T.  36  N.,  R.  79  W., 

Sec.  13,  S^4NWy4NWy4,  SWy4NWy4; 

Sec.  14,  EV4SEy4NEy4. 
T.  21  N..  R.  86  W., 

Sec.  10,  SViNEy4SWy4.  NV4SEy4SWy4. 
T.  21  N..  R.  90  W.. 

Sec.  2&  swy4swy4. 

T.  16  N.,  R.  115  W.. 

Sec.  7.  SViNEy4SWy4,  NV4SEy4SWy4. 

The  area  described  contains  200  acres  in 
Natrona,  Carbon,  Sweettwater,  and  Uinta 
Counties. 

December  2, 1987. 
Mariyn  V.  Jones, 

Acting  State  Director,  Wyoming. 

[FR  Doc.  87-28300  Filed  12-8-87;  8:45  am] 

BILUNQ  CODE  4310-22-M 


46852 
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Minerals  Management  Service 

Draft  Environmental  Impact  Statement 
(EIS)  on  ttie  Proposed  Marine  Mineral 
Lease  Sale  in  ttie  Hawaiian 
Archipelago  and  Johnston  Island 
Exclusive  Economic  Zone  (EEZ); 
Reopening  of  Comment  Period 

agency:  Minerals  Management  SeiWice, 

Interior. 

action:  Notice;  reopening  of  comment 

period. 

SUMMARY:  This  notice  reopens  the  <. 

comment  period  for  the  draft  EIS  on  the 
proposed  marine  mineral  lease  sale  in 
the  Hawaiian  Archipelago  and  Johnston 
Island  EEZ.  The  reopening  was 
requested  by  the  Director  of  Hawaii's 
Department  of  Business  and  Economic 
Development  to  provide  additional  time 
for  the  Hawaiian  public  to  examine  the 
draft  EIS  and  to  submit  their  comments. 
In  response  to  this,request,  the  Minerals 
Management  Servi^  (MMS)  has  agreed 
to  reopen  the  commemt  period  for  an 
additional  60  days  to  sqlicit  comment 
from  interested  parties.  Comments 
received  during  the  last  tiomment  period 
and  prior  to  June  25, 1987,y ill  still  be 
considered  and  need  not  besresubmitted. 
However,  any  comments  received  after 
June  25, 1987,  will  not  be  consid^ed 
unless  they  are  resubmitted  durin>4his 
new  comment  period.  \ 

DATES:  Interested  individuals,  ) 

representatives  of  organizations,  and^ 
public  officials  who  wish  to  comment  on 
the  draft  EIS  are  requested  to  submit 
written  comments  which  must  be  hand- 
delivered  or  postmarked  on  or  before 
February  8, 1988.  I 

ADDRESSES:  Copies  of  the  draft  EIS  may 
be  obtained  by  written  request  or  by 
telephoning  the  following: 
Dr.  Charles  L.  Morgan.  State  EIS 
Coordinator,  Manganese  Crust  EIS 
Project,  1110  University  Avenue, 
Room  411,  Honolulu,  Hawaii  96826, 
(808)  942-9556 
or 
Ms.  Elizabeth  A.  Binsack,  Office  of 
Strategic  and  International  Minerals, 
Minerals  Management  Service,  11 
Golden  Shore,  Suite  260,  Long  Beach, 
California  90802,  (213)  514-6140  or 
FTS  795-6140 

Written  comments  on  the  draft  EIS 
should  be  addressed  to  the  Program 
Director,  Office  of  Strategic  and 
International  Minerals,  Minerals 
Management  Service,  11  Golden  Shore, 
Suite  260,  Long  Beach,  California  90802. 
FOR  FURTHER  INFORMATION  CONTACr. 
Elizabeth  A.  Binsack,  Office  of  Strategic 
and  International  Minerals,  Minerals 
Management  Service,  telephone  (213) 


5146140  or  (FTS)  795-6140;  or  Dr. 
Charles  L.  Morgan,  State  of  Hawaii  EIS 
Coordinator,  telephone  (808)  942-9556. 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Interior,  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  in 
conjunction  with  the  State  of  Hawaii,  is 
considering  the  potential  economic  and 
environmental  impacts  resulting  from 
the  recovery  of  cobalt-rich  manganese 
crusts  found  in  the  EEZ  surrounding  the 
Hawaiian  Archipelago  and  Johnston 
Island. 

As  a  result,  a  Federal  Register  Notice 
was  published  on  March  27, 1987  (52  FR 
9958),  notifying  the  public  of  the 
availability  of  a  draft  EIS  relating  to  the 
proposed  lease  sale  for  minerals  other 
than  oil,  gas,  and  sulphur  (minerals)  of 
available  blocks  in  the  Hawaiian 
Archipelago  and  Johnston  Island  EEZ 
for  cobalt-rich  manganese  crusts.  Also 
included  in  that  notice  was  a  schedule 
of  public  hearings  on  the  draft  EIS,  a  list 
of  locations  where  the  draft  EIS  was 
available  for  inspection,  and  a 
solicitation  for  comments  on  the  draft 
EIS.  Another  Federal  Register  Notice 
was  published  on  May  7, 1987  (52  FR 
17341),  confirming  the  public  hearing 
dates. 

The  MMS  and  the  State  of  Hawaii 
held  the  scheduled  public  hearings  to 
receive  comments  and  suggestions 
relating  to  the  draft  EIS  which  provided 
the  Secretary  of  the  interior  with 
information  to  evaluate  the  potential 
effects  of  marine  cobalt-rich  manganese 
crust  mining. 

After  review  of  the  concerns  from 
individuals  and  organizations  that  the 
Hawaiian  public  was  not  given 
sufficient  time  or  available  copies  of  the 
draft  EIS  to  provide  input  during  the 
comment  period,  the  Director  of 
Hawaii's  Department  of  Business  and 
Economic  Development,  on  September 
22, 1987,  formally  requested  a  60-day 
extension  of  the  public  comment  period. 
In  response  to  this  request,  MMS  agrees 
that  additional  opportunity  for  public 
comment  prior  to  the  publication  of  the 
final  EIS  is  warranted. 

Copies  of  the  draft  EIS  are  available 
for  inspection  at  the  following  public 
locations: 

California 

Long  Beach  Main  Library,  101  Pacific 

Avenue,  Long  Beach,  CA  90802  (213) 

590-6291. 
Los  Angeles  Regional  Library,  11380 

Santa  Monica  Boulevard,  Los  Angeles, 

CA  90025  (213)  312-8323 
San  Francisco  Public  Library, 

Government  Documents  Department, 

Civic  Center,  San  Francisco,  CA  94102 

(415)  558-3321 


Scripps  Library,  University  of 
California-San  Diego,  Scripps 
Institution  of  Oceanography,  La  Jolla, 
CA  92093 

Hawaii 

Aiea  Library,  99-143  Moanalua  Road. 

Aiea.  HI  97701  (808)  48&-2654 
Aina  Haina  Library,  5246  Kalanianaole 
Highway,  Honolulu,  HI  96821  (808) 
373-3888 
Bond  Memorial  Library,  Akoni  Pule 
Highway.  Kapaau.  HI  96755  (808)  889- 
6729 
DBED  Library,  Information  Office,  335 
Merchant  Street.  Honolulu,  HI  96813 
(808)  548-3059 
Ewa  Beach  Community  School  Library, 
91-950  North  Road,  Ewa  Beach,  HI 
96706  (808)  689-8391 
Hanapepe  Library,  4490  Kona  Street, 
P.O.  Box  B,  Hanapepe,  HI  96716  (808) 
395-5811 
Hawaii  Kai  Library,  249  Lunalilo  Home 
Road.  Honolulu,  HI  96825  (808)  395- 
2310 
Hawaii  Public  Library,  Pahoa 
Community  School  Library,  P.O.  Box 
16.  Pahoa.  HI  96778  (808)  965-8574 
Hawaii  Regional  Library.  300 
Waianuenue  Avenue.  P.O.  Box  647. 
Hilo,  HI  96720  (808)  935-5407 
Hawaii  State  Library,  Federal 
Documents,  478  South  King  Street, 
Honolulu.  HI  96813  (808)  548-4775 
Hilo  Community  College.  UH-Hilo  Main 
Library.  1400  Kapiolani  Street,  Hilo, 
HI  96720  (808)  961-9525 
Hilo  Public  Library,  300  Waianuenue 
Avenue,  P.O.  Box  647,  Hilo,  HI  96720 
(808)  935-5407 
Holualoa  Library,  P.O.  Box  387. 

Holualoa.  HI  96725  (808)  324-1233 
Honokaa  Library,  Mamane  Street,  P.O. 
Box  236.  Honokaa.  HI  96727  (808)  775- 
7497 
Honolulu  Community  College  Library, 
874  Dillingham  Boulevard,  Honolulu, 
HI  96817  (808)  845-9225 
Kahuku  Community  School  Library,  56- 
490  Kamehameha  Highway,  Kahuku, 
HI  96731  (808)  293-9275 
Kailua  Library,  239  Kuulei  Road,  Kailua, 

HI  96734  (808)  261-4611 
Kailua-Kona  Library,  75-138  Haalala 
Road.  Kailua-Kona.  HI  96740  (808)  329 
2196 
Kaimuki  Regional  Library,  1041  Koko 
Head  Avenue,  Honolulu  HI  96816  (808) 
732-0424 
Kalihi-Palama  Library,  135  Kalihi  Street, 

Honolulu,  HI  96819  (808)  845-3493 
Kaneohe  Regional  Library,  45-829 
Kamehameha  Highway,  Kaneohe,  HI 
96744  (808)  247-6691 
Kapaa  Library,  1464  Kuhio  Highway, 
Kapaa,  HI  96746  (808)  822-5041 
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Kapiolani  Community  College  Library, 

4303  Diamond  Head  Road.  Honolulu. 

HI  96816  (808)  735-3511 
Kapiolani  Community  Library,  620 

Pensacola  Street,  Honolulu.  HI  96814 

(808)  531-4654 
Kauai  Community  College  Library.  3- 

1901  Kaumualii  Highway,  Lihue, 

Kauai.  HI  96766  (808)  245-8283 
Kauai  Regional  Library.  4344  Hardy 

Street,  Lihue,  HI  96766  (808)  245-3617 
Keaau  Community  School  Library. 

Pahoa-Keaau  Highway  P.O.  Box  949, 

Keaau.  HI  96749  (808)  966-8181 
Kealakekua  Library,  Mamalahoa 

Highway,  P.O.  Box  768,  Kealakekua, 

HI  96750  (808)  323-3653 
Legislative  Reference  Bureau  Library. 

State  Capitol.  Room  004,  Honolulu.  HI 

96813  (808)  548-7853 
Koloa  Community  School  Library.  3451 

Poipu  Road.  P.O.  Box  9.  Koloa,  HI 

96756  (808)  742-1635 
Lanai  Community  School  Library.  Eraser 

Avenue.  P.O.  Box  A-149.  Lanai  City, 

HI  96763  (808)  565-6996 
Laupahoehoe  Community  School 

Library.  P.O.  Box  249,  Laupahoehoe. 

HI  96764  (808)  962-^911 
Law  Library.  Ali'iolani  Hale.  417  South 

King  Street,  Honolulu,  HI  96813  (808) 

548-7432 
Leeward  Community  College  Library, 

96-045  Ala  Ike  Street.  Peari  City,  HI 

96782  (808)  455-0215 
Library  for  the  Blind  and  Physically 

Handicapped,  402  Kapahulu  Avenue, 

Honolulu,  HI  96815  (808)  732-7767 
Liliha  Library.  1515  Liliha  Street, 

Honolulu.  HI  96817  (808)  537-9991 
Manoa  Library.  2716  Woodlawn  Drive, 

Honolulu,  HI  96822  (808)  988-6655 
Maui  Community  College  Library,  310 

Kaahumanu  Avenue,  Kahului,  Maui, 

HI  96732  (808)  242-1213 
Maui  Library  District.  251  High  Street. 

P.O.  Box  B.  Wailuku.  HI  96793  (808) 

244-3947 
Maui  Public  Library,  251  High  Street. 

P.O.  Box  B.  Wailuku.  HI  96793  (808) 

244-3945 
McCully-Moiliili  Library.  2211  South 

King  Street.  Honolulu.  HI  96826  (808) 

946-1408 
Mililani  Library,  95-1240  Meheula 

Parkway.  Mililani  Town.  HI  96789 
Molokai  Public  Library,  Ala  Malama 

Street  P.O.  Box  395,  Kaunakakai,  HI 

96748  (808)  553-5483 
Mountain  View  Community  School 

Library,  Highway  11,  P.O.  Box  380, 

Kamuela,  HI  96771  (808)  968-6300 
Naalehu  Library  Station,  Mamalahoa 

Highway,  Pahala,  HI  96777  (808)  928- 

8032 
Pahala  Community  School  Library, 

Kamani  Street,  Pahala,  HI  96777  (808) 

928-6032 
Pearl  City  Regional  Library,  1138 

Waimano  Home  Road,  Pearl  City,  HI 

96782  (808)  455-4234 


Salt  Lake  /  Moanalua  Library,  848  Ala 

Likikoi  Street,  Honolulu,  HI  96818 

(808)839-6099 
Thelma  Parker  Memorial  Community 

School  Library,  Mamalahoa  Highway, 

P.O.  Box  698,  Kamuela.  HI  96743  (808) 

885-4651 
Hamilton  Library,  Government 

Documents.  University  of  Hawaii- 

Manoa  Campus.  Honolulu.  HI  96822 
Hamilton  Main  Library,  Hawaiian 

Collection,  University  of  Hawaii- 

Manoa  Campus,  Honolulu,  HI  96822 
University  of  Hawaii-Hilo  Main  Library, 

Govenmient  Documents.  1400 

Kapiolani  Street,  Hilo,  HI  96720  (808) 

961-9625 
Wahiawa  Library.  820  California 

Avenue.  Wahiawa.  HI  96786  (808) 

621-6331 
Waialua  Library.  67-063  Kealohanui 

Street.  Waialua.  HI  96792  (808)  637- 

4876 
Waianae  Library.  85-625  Farrington 

Highway  Waianae.  HI  96791  (808) 

696-4257 
Waikiki-Kapahulu  Library,  400 

Kapahulu  Avenue.  Honolulu,  HI  96815 

(808)  732-2777 
Waimanalo  Community  School  Library, 

41-1320  Kalanianaole  Highway, 

Waimanalo,  HI  96795  (808)  259-9925 
Waimea  Library  (Kauai),  9750  Kamali 

Highway,  P.O.  Box  397,  Waimea.  HI 

96796  (808)  338-1738 
Waipahu  Library,  94-521  Farrington 

Highway,  Waipahu,  HI  96797  (808) 

677-3742 
Windward  Community  College  Library, 

45-720  Keaahala  Road.  Kaneohe.  HI 

96744  (808)  235-7436 

Other  Reference  Locations: 

Division  of  Information  and  Library 
Services,  U.S.  Department  of  the 
Interior,  18th  and  C  Streets,  NW., 
Washington,  DC  20240 

Government  of  Canada;  Headquarters 
Library:  Energy  Mines,  and  Research; 
580  Booth  Street;  Ottawa.  Canada: 
KLAOE4 

Date:  December  4. 1987. 
Thomas  A.  Readinger. 

Acting  Associate  Director  for  Offshore 

Minerals  Management. 

(FR  Doc.  87-28345  Filed  12-8-87;  8:45  am) 
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INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION 

Availability  of  Final  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact;  Rio  Grande 
Projects  in  Hudspeth  County,  TX 

agency:  United  States  Section, 
International  Boundary  and  Water 
Commission.  United  States  and  Mexico. 


ACTION:  Notice  of  availability  of  final 
environmental  assessment  and  finding 
of  no  significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Final 
Regulations  (40  CFR  Parts  1500-1508); 
and  the  U.S.  Section's  Operational 
Procedures  for  Implementing  section  102 
of  the  National  Environmental  Pohcy 
Act  (NEPA).  published  in  the  Federal 
Register  September  2. 1981  (46  FR 
44083),  the  U.S.  Section  hereby  gives 
notice  that  the  Final  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  action  to  restore 
channel  capacity  in  the  Rio  Grande 
Rectification  and  Boundary  Preservation 
Projects  in  Hudspeth  County,  Texas  are 
available.  A  finding  of  no  significant 
impact  dated  October  7, 1987  provided  a 
thirty  (30)  day  comment  period  before 
making  the  finding  final.  The  Notice  was 
published  in  the  Federal  Register  on 
October  16, 1987  (52  FR  38540). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  M.  R.  Ybarra,  U.S.  Section  Secretary. 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico, 
U.S.  Section;  The  Commons.  C-310;  4171 
North  Mesa;  El  Paso.  Texas  79902. 
Telephone:  (915)  534-6698.  FTS  572-6098. 
supplementary  information: 

Proposed  Action 

The  action  proposed  is  that  the  U.S. 
Section  conduct  channel  work  in  the  Rio 
Grande  in  the  uppermost  2.54-miIe 
segment  of  the  Botmdary  Preservation 
Project  including  the  Little  Box  Canyon, 
the  uppermost  canyon  reach  in  that 
project,  in  order  that  flood  control 
capacity  in  the  Rectification  Project  can 
be  restored.  The  proposed  work  will 
include  sediment  removal,  charmel 
widening,  channel  deepening,  and 
appropriate  mitigation  in  the  Boundary 
Preservation  Project  segment.  The 
channel  work  will  be  performed  in 
connection  with  channel  maintenance 
work  scheduled  in  the  lowermost  16 
miles  of  the  Rectification  Project. 

Alternatives  Considered 

Two  alternatives  were  considered: 
The  Proposed  Action  Alternative 
provides  for  widening  and  deepening  of 
the  Rio  Grande  channel  from 
downstream  of  Little  Box  Canyon,  in  the 
Boundary  Preservation  Project, 
upstream  to  the  Rectification  Project,  a 
distance  of  2.54  miles.  The  aim  of  the 
channel  work  is  to  increase  channel 
capacity  to  avoid  ponding  of  the  flows 
and  sedimentation  upstream  of  the 
canyon. 
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Channel  work  in  the  uppermost  2.54 
miles  of  the  Boundary  Preservation 
Project  requires  a  bottom  width  of  66 
feet  and  depth  of  6  to  11  feet.  The 
channel  depth  is  deepest  at  the  end  of 
the  Rectification  Project,  where  the 
depth  of  sediment  deposition  is  high. 
Because  the  depth  of  sediment 
deposition  varies  along  the  2.54  mile 
reach,  and  because  the  channel  will  be 
deepened  to  a  constant  bed  slope,  the 
resulting  channel  top  width  will  vary 
from  approximately  80  feet  to  95  feet. 
This  improved  channel  is  designed  to 
pass  about  2,000  cfs.  Spoil  (excavated 
silt),  for  the  most  part,  will  be  placed  in 
Mexico  beyond  100  feet  from  the  river 
centerline.  When  «poil  must  be  placed  in 
the  United  States,  it  will  be  placed 
beyond  100  feet  from  the  river  centerline 
according  to  current  Boundary 
Preservation  Project  construction 
practices. 

TTie  No  Action  Alternative  is  a 
continuation  of  current  conditions. 
Routine  operation  and  maintenance 
activities  will  continue  in  both  the 
Rectification  and  Boundary  Preservation 
Projects  when  stream  conditions  permit. 
The  "botdeneck"  created  by  the 
downstream  project  and  canyon  would 
remain.  There  would  be  no  change  in 
current  conditions  with  the  probability 
these  conditions  would  become  worse  in 
the  future  as  sedimentation  continues. 
Because  the  present  situation  is      | 
unacceptable  and  will  only  worsen  if 
nothing  is  done,  the  "no  action" 
alternative  has  been  rejected. 

Availability 

Single  copies  of  the  Final 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  may  be 
obtained  by  request  at  the  above 
address. 

Date:  November  30, 1987. 
Suzette  Zaboroski. 
Staff  Counsel. 
[FR  Doc.  87-28380  Filed  12-9-87:  8:45  am] 

MLUMG  CODE  4710-03-11 


this  data  in  conjunction  with  the 
procedures  suggested  in  Ex  Parte  No. 
347  (Sub-No.  2)  and  utilized  in  Docket 
No.  37809.  McCarty  Farms,  Inc.,  et  al.  v. 
Burlington  Northern,  Inc. 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines  at  least:  (1) 
4,500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  State  (49 
CFR  Part  1244).  From  this  waybill 
information,  the  Conmiission  has 
developed  a  Pubhc  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiality  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  pubUc 
notice  is  given.  More  specifically,  under 
the  Commission's  current  policy  for 
handhng  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
until  after:  (1)  Public  notice  is  provided 
so  affected  parties  have  an  opportunity 
to  object  and  (2)  certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  (Ex  Parte  No.  385  (Sub- 
No.  2),  52  FR  12415.  April  16, 1987). 

Accordingly,  if  any  parties  object  to 
this  request,  they  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Director  of  the  Commission's 
Office  of  Transportafion  Analysis 
(OTA)  within  14  calendar  days  of  the 
date  of  this  notice.  They  should  also 
include  all  grounds  for  objections  to  the 
full  or  partial  disclosure  of  the  requested 
data.  The  Director  of  OTA  will  consider 
these  objections  in  determining  whether 
to  release  the  requested  waybill  data. 
Any  parties  who  objected  will  be  timely 
notified  of  the  Director's  decision. 
Contact:  James  A.  Nash.  (202)  275-6864. 
Noreta  R.  McGee. 
Secretary. 
(FR  Doc.  87-28325  Filed  12-9-87;  8:45  am) 

BILUNG  COOe  703S-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

Rail  Carriers;  Release  of  Waybill  Data 
for  Use  In  Applying  This  Data  in 
Conjunction  Witti  Ex  Parte  No.  347 
(Sub-No.  2)  and  Utilized  fn  "McCarty" 

The  Commission  has  received  li 
request  from  L.  E.  Peabody  & 
Associates,  Inc.  for  permission  to  use 
the  Commission's  costed  1979-1985 
Waybill  Sample.  Peabody  &  Associates. 
Inc.  requests  permission  to  access  these 
waybill  files  so  that  they  may  advise 
their  cUents  of  the  results  of  applying 


Rail  Carriers;  Release  of  Waybill  Data 
for  Use  by  The  Association  of 
American  Railroads 

The  Commission  has  received  a 
request  from  the  Association  of 
American  Raifroads  (AAR)  to  use  the 
Commission's  1985  and  1986  Carload 
Waybill  Sample  for  a  study  of 
hazardous  materials  accident  rates.  The 
Interindustry  Task  Force  on  the  Safe 
Transportation  of  Hazardous  Materials 
by  Rail,  of  which  AAR  is  a  member,  has 
authorized  AAR's  Research  and  Test 
Department  to  conduct  this  study.  In  the 


study  they  hope  to  develop  estimates  of 
recent  trends  in  hazardous  materials 
accident  rates.  Individual  commodities 
or  class  of  commodities  will  be 
examined  closely  for  any  trends  that 
may  be  evident.  Their  main  objective  is 
to  identify  improvements  in  hazardous 
materials  transportation  safety  over  the 
past  few  years  as  well  as  pinpoint  any 
areas  for  further  possible  improvements. 
The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  die  past  three  years  they 
terminated  on  their  lines  at  least:  (1) 
4,500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  State  (49 
CFR  Part  1244).  From  this  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  die  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiahty  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  pubHc 
notice  is  given.  More  specifically,  under 
the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
until  after:  (1)  Public  nofice  is  provided 
80  affected  parties  have  an  opportunity 
to  object  and  (2)  certain  requirements 
designed  to  protect  the  data's 
confidentiahty  are  agreed  to  by  the 
requesting  party  (Ex  Parte  No.  385  (Sub- 
No.  2).  52  FR  12415.  April  16, 1987). 

Accordingly,  if  any  parties  object  to 
this  request,  they  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Director  of  the  Commission's 
Office  of  Transportation  Analysis 
(OTA)  within  14  calendar  days  of  the 
date  of  this  notice.  They  should  also 
include  all  grounds  for  objections  to  the 
full  or  partial  disclosure  of  die  requested 
data.  The  Director  of  OTA  will  consider 
these  objections  in  determining  whether 
to  release  the  requested  waybill  data. 
Any  parties  who  objected  will  be  timely 
notified  of  the  Director's  decision. 
Contact:  James  A.  Nash.  (202)  275-6864. 
NoreU  R.  McGee. 
Secretary. 
[FR  Doc.  87-28323  Filed  12-9-87;  8:45  am] 
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[Finance  Docket  No.  31169] 

Railroad  Operation;  Yoricrail,  Inc.; 
Acquisition  and  Operation  of  Rail  Line; 
Exemption 

Yorkrail.  Inc.  (Yorkrail).  a  noncarrier. 
has  filed  a  notice  of  exemption  to 
acquire  and  operate  16  miles  of  rail  line 


from  CSX  Transportation.  Inc.  (CSX), 
extending  between  Porters.  PA  (milepost 
0.00)  and  York  PA  (milepost  16.00). 
Yorkrail  is  wholly  owned  by  Emons 
Development  Corporation,  which,  in 
turn,  is  wholly  owned  by  Emons 
Holdings.  Inc.  (Emons).  Emons  owns  all 
of  die  outstanding  stock  of  die  Maryland 
and  Pennsylvania  Raifroad  Company,  a 
class  III  raiht)ad.  and,  accordingly,  has 
filed  a  Petition  for  Exemption  in  Finance 
Docket  No.  31170  pursuant  to  49  U.S.C. 
10505  for  an  exemption  from  the 
provisions  of  49  U.S.C.  11343  widi  regard 
to  its  continued  control  of  Yorkrail. 

Comments  must  be  filed  with  the 
Commission  and  served  on  Larry  H. 
Mitchell,  Amell,  Golden  &  Gregory, 
Suite  501, 1000  Potomac  Street  NW., 
Washington.  DC  20007.  (202)  337-0104. 

This  notice  is  fded  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  die 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  wdl  not  automatically 
stay  the  transaction. 

Decided:  December  4, 1987. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
NoieU  R.  McGee, 
Secretary. 
|FR  Doc.  87-28387  Filed  12-9-87;  8:45  amj 
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[Docket  Na  AB-55  (Sub-No.  222X)] 

Railroad  Services  Abandonment 
Exemption;  CSX  Transportation,  inc.; 
Putnam  and  Parke  Counties,  IN 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152. 
Subpart  F— Exempt  Abandonments,  to 
abandon  its  14.58-mile  line  of  raifroad 
between  milepost  169.49  at  or  near 
Russellville  and  milepost  184.07  at  or 
near  Bloomingdale  in  Putnam  and  Parke 
Counties.  IN. 

Applicant  has  certified  that  (1)  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted;  and  (2)  no  formal  complaint 
filed  by  a  user  of  raU  service  on  die  line 
(or  by  a  State  or  local  governmental 
entity  acting  on  behalf  of  such  user) 
regarding  cessation  of  service  over  the 
line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

Applicant  has  filed  an  environmental 
report  which  shows  that  no  significant 


environmental  or  energy  impacts  are 
likely  to  result  bom  this  abandonment. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen,  360 1.CC.  91 
(1979). » 

The  exemption  will  be  effective 
January  9, 1988  unless  stayed  pending 
reconsideration.  Petitions  to  stay  must 
be  filed  by  December  21. 1987  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  December  30, 
1987  with:  Office  of  die  Secretary.  Case 
Control  Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  petition  filed  widi  the 
Commission  should  be  sent  to 
appUcant's  representative: 
Lawrence  H.  Richmond.  Peter  J.  Shudtz, 

100  Nordi  Charies  Street.  Baltimore, 

MD  21201 
Charles  M.  Rosenberger.  Patricia  Vail, 

500  Water  Street  JacksonvUle.  FL 

32202 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  pubUc  use 
conditions. 

Decided:  December  3. 1987. 

By  the  Commission.  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 

(FR  Doc.  87-28388  Filed  12-9-87;  8:45  amJ 
BILUNG  COOE  7035-01-41 


DEPARTMENT  OF  JUSTICE 

Asset  Forfeiture  Office 

Publication  of  ttie  Attorney  General's 
Guidelines  on  Seized  and  Forfeited 
Property 

FOR  FURTHER  INFORMATION  CONTACT: 

Director,  Asset  Forfeiture  Office, 
Criminal  Division,  Bond  Building,  10th 
floor.  1400  New  York  Avenue.  NW., 
Washington,  DC,  20005.  (202)  786-4950. 
The  Attorney  General  recently  issued 
Guidelines  on  Seized  and  Forfeited 
Property.  The  Department  of  Justice  is 
publishing  die  text  of  the  Guidelines  for 
the  information  and  convenience  of  the 
public.  The  following  is  the  text  of  the 
Guidelines. 


'  The  Railway  Labor  Executives'  Association 
(RLEA)  filed  a  request  for  the  imposition  of  labor 
protective  conditions.  Since  the  subject 
abandonment  involves  an  exemption  from  section 
10903,  such  conditions  have  been  imposed  routinely. 


Attorney  General's  Guidelines  on  Seized 
and  Forfeited  Property 

/.  Statement  of  Policy 

The  following  guidelines  are  designed 
to  implement  certain  asset  forfeiture 
provisions  of  the  Comprehensive  Crime 
Contitil  Act  of  1984  and  the  Anti-Drug 
Abuse  Act  of  1986  pertaining  to  the 
disposition  of  forfeited  property,  the 
management  and  use  of  the  Department 
of  Justice  Assets  Forfeiture  Fund,  and 
the  discontinuance  of  federal  forfeiture 
actions  to  permit  forfeiture  by  state  or 
local  procedures. 

Tide  21,  United  States  Code  (U.S.C), 
section  881(e),  authorizes  the  Attorney 
General  to  dispose  of  criminally  or 
civilly  forfeited  property  by  (1)  retaining 
the  property  for  official  use:  (2) 
transferring  custody  or  ownership  of  the 
property  to  any  federal,  state,  or  local 
agency  pursuant  to  the  Tariff  Act  of 
1930,  Tide  19,  U.S.C.,  section  1616:  or  (3) 
placing  the  forfeited  cash  or  proceeds  of 
sale  of  forfeited  property  in  an 
appropriation  called  the  Department  of 
Justice  Assets  Forfeiture  Fund 
(hereinafter  "die  Fund").  Subsection  (cj 
of  19  U.S.C.  1616  authorizes  die  Attorney 
General  to  transfer  forfeited  property  to 
any  other  Federal  agency  or  to  any  State 
or  local  law  enforcement  agency  which 
participated  direcdy  in  the  seizure  or 
forfeiture  of  the  propertj'. 

This  authority  is  consistent  with  the 
Department  of  Justice's  purpose  of 
promoting  cooperative  law  enforcement 
efforts  in  drug  trafficking  and  other 
investigations.  The  Department  intends 
to  manage  its  asset  forfeiture  program  in 
a  manner  designed  to  enhance  this 
Federal,  State,  and  local  cooperation. 
Although  section  1992  of  the  Anti-Drug 
Abuse  Act  of  1986,  Pub.  L  99-750 
(October  27, 1986)  amended  21  U.S.a 
881(e)  by  deleting  the  familiar  equitable 
sharing  language  directing  the  Attorney 
General  to  ensure  equitable  transfer  of 
forfeited  property  to  the  appropriate 
state  or  local  law  enforcement  agency 
so  as  to  reflect  generally  the 
contribution  of  any  such  agency 
participating  directly  in  any  of  the  acts 
which  led  to  seiziu^  or  forfeiture  of  such 
property,  this  remains  the  policy  of  the 
Department  of  Justice. 

The  Law  Enforcement  Coordinating 
Committees  will  assist  in  informing 
Federal,  State,  and  local  law 
enforcement  agencies  about  the 
procedures  for  requesting  an  equitable 
transfer  of  forfeited  property,  help 
facilitate  the  application  for  transfer  of 
such  property,  and  promote  the 
implementation  of  the  forfeiture 
provisions  of  the  Comprehensive  Crime 
Control  Act  of  1984  and  the  Anti-Drug 
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Abuse  Act  of  1986  in  each  Federal 

district.  I 

//.  Definitions  and  Other  General     \ 
Provisions 

A.  "Department  investigative  bureau" 
refers  not  only  to  an  investigative  unit 
within  the  Department  of  justice  but  to 
any  other  federal  agency  investigative 
unit  which  by  law  deposits  the  proceeds 
of  forfeited  assets  into  the  Department 
of  Justice  Assets  Forfeiture  Fund.      | 

B.  "Head  of  the  Department  > 
investigative  bureau"  means  the  head  of 
that  bureau  or  his  headquarters-level 
designee. 

C.  "Placing  property  into  official  use" 
means  use  of  forfeited  property  by  a 
Department  bureau  for  any  of^cial 
purpose. 

D.  "Property"  means  tangible  property 
and  cash. 

E.  "Cash"  means  currency,  negotiable 
instruments,  and  securities. 

F.  "State  and  local  agencies"  meaps 
state  and  local  law  enforcement 
agencies. 

G.  "Appraised  value"  means  fair 
market  value. 

H.  "Drug  law  enforcement  function" 
means  any  official  activity  by  the  Drug 
Enforcement  Administration,  the 
Federal  Bureau  of  Investigation,  the 
Immigration  and  Naturalization  Service, 
or  the  United  States  Marshals  Service 
which  materially  facilitates  enforcement 
of  the  drug  laws  of  the  United  State^, 

I.  "Whenever  the  term  "Deputy 
Attorney  General"  is  used  in  these 
Guidelines,  the  power  or  responsibility 
referred  to  may  be  exercised  by  a  duly 
authorized  Acting  Deputy  Attorney 
General. 

).  Whenever  the  term  "Associate 
Attorney  General"  is  used  in  these 
guidelines,  the  power  or  responsibility 
referred  to  may  be  exercised  by  the 
Deputy  Attorney  General  or  by  a  duly 
auOiorized  Acting  Deputy  or  Acting 
Associate  Attorney  General. 

K.  Whenever  the  term  "Assistant 
Attorney  General.  Criminal  Division"  is 
used  in  these  guidelines,  the  power  or 
responsibility  referred  to  may  be 
exercised  by  the  Deputy  Attorney 
General,  the  Associate  Attorney 
General  a  duly  authorized  Acting 
Assistant  Attorney  General  of  the 
Criminal  Division,  or  by  any  Deputy 
Assistant  Attorney  General  of  the 
Crinimal  Division. 

L  Whenever  any  reference  is  made  in 
these  Guidelines  to  "Criminal  Division 
Section  Chief'  or  the  "Director.  Asset 
Forfeiture  Ofiice.  such  reference  shall 
also  be  deemed  to  include  the  Assistant 
Attorney  General  of  the  Criminal 
Division,  any  Deputy  Assistant  Attorney 
General  in  the  Criminal  Division,  and 


any  duly  authorized  Acting  Section 
Chief  or  Acting  Director. 

M.  Whenever  a  statute,  regulation,  or 
official  form  cited  in  these  Guidelines  is 
replaced  by  a  substantially  identical 
statute,  regulation,  or  official  form 
designated  by  a  new  number,  the 
citation  will  be  deemed  to  refer  to  that 
new  statute,  regulation,  or  official  form. 

///.  Use  and  Transfer  of  Forfeited 
Property 

A.  Retention  of  Property  for  Official  Use 

1.  The  Attorney  General  has  the 
authority  to  retain  any  civilly  or 
criminally  forfeited  tangible  property  for 
official  use  by  any  Department 
investigative  bureau. 

2.  No  forfeited  cash,  nor  any  proceeds 
from  sales  of  forfeited  property,  may  be 
transferrerd  to.  or  retained  by,  any 
Federal  agency  under  the  provisions  of 
21  U.S.C.  881(e)  governing  disposition  of 
forfeited  property. 

3.  Payment  of  hens  and  mortgages 
pursuant  to  an  authorization  to  place 
property  into  official  use. 

a.  Liens  and  mortgages  cumulatively 
amounting  to  less  than  one  third  of  the 
appraised  value  of  the  asset  and  totaling 
less  than  $50,000  will  be  paid  from  the 
Fund  at  the  direction  of  the  head  of  the 
Department  investigative  bureau. 

b.  Payments  of  liens  or  mortgages 
that,  in  the  aggregate,  total  $50,000  or 
greater  or  exceed  one  third  of  the 
appraised  value  of  the  asset,  will  be 
paid  from  the  Fund  at  the  request  of  the 
Department  investigative  bureau  subject 
to  the  concurrence  of  the  Associate 
Attorney  General. 

B.  Official  Use  by  Department 
Investigative  Bureau 

1.  The  Attorney  General's  authority  to 
place  tangible  property  into  official  use 
is  delegated  to  the  head  of  the 
Department  investigative  bureau 
responsible  for  the  processing  of  the 
forfeitiue. 

a.  Each  agency  shall  develop 
guidelines  for  determining  the 
circumstances  under  which  property  is 
to  be  placed  into  official  use.  In  no  event 
is  property  to  be  placed  into  official  use 
unless  it  is  to  be  used  for  a  significant 
law  enforcement  purpose  as  defined  by 
agency  guidelines.  Such  guidelines  are 
to  be  reviewed  and  approved  by  the 
Associate  Attorney  General. 

b.  In  making  a  decision  concerning 
placing  forefeited  property  into  official 
use.  the  head  of  the  Department 
investigative  bureau  must  consider  the 
financial  status  of  the  Department  of 
Justice  Assets  Forfeiture  Fund  and  the 
dollar  value  of  the  asset  if  sold. 


c.  Exercise  of  this  delegation  of 
authority  is  subject  to  concurrence  by 
the  Associate  Attorney  General  for  all 
property  appraised  at  $750,000  to 
$2,000,000  and  by  the  Deputy  Attorney 
General  for  all  property  appraised  at 
$2,000,000  or  more.  For  all  property 
appraised  at  $20,000  or  more  a  special 
justification  is  to  be  prepared  detailing 
the  reasons  why  the  property  was 
placed  into  official  use  rather  than 
having  been  sold.  Such  a  justification  is 
to  be  retained  by  the  agency  for  a  period 
of  five  years. 

C.  Offical  Use  by  Other  Department 
Bureaus 

1.  If  the  Department  investigative 
bureau  does  not  choose  to  place  the 
forfeited  property  into  official  use,  and, 
if  the  property  has  not  been  equitably 
transferred,  the  Director,  United  States 
Marshals  Service,  will  determine 
appropriate  disposal,  including 
ascertaining  whether  any  remaining 
property  is  suitable  for  official  use  by 
other  Department  bureaus. 

a.  A  decision  to  place  such  property 
into  official  use  is  subject  to 
concurrence  by  the  Associate  Attorney 
General  for  all  property  appraised  at 
$750,000  to  $2,000,000  or  by  the  Deputy 
Attorney  General  for  all  property 
appraised  at  $2,000,000  or  more. 

2.  After  the  Department  investigative 
bureau  declines  to  place  the  forfeited 
property  into  official  use.  and  if  the 
property  is  not  equitably  transferred, 
and  if  more  than  one  Department 
component  wants  to  retain  for  official 
use  the  same  forefeited  property,  the 
Associate  Attorney  General  will 
determine  which  component  may  place 
such  property  into  official  use. 

D.  Transfer  of  Property  to  Federal.  State, 
or  Local  Law  Enforcement  Agencies 

1.  Attorney  General's  Authority  for 
Equitable  Transfer  of  Forefeited 
Property 

a.  Title  21.  U.S.C.  881(e),  and  Title  19, 
U.S.C.  1616.  as  made  applicable  by  21 
U.S.C.  881(d)  and  other  statutues, 
authorize  the  Attorney  General  to 
transfer  forfeited  property  to  any  federal 
agency  or  to  any  State  or  local  law 
enforcement  agency  that  directly 
participated  in  the  acts  which  led  to  the 
seizure  or  forfeiture. 

b.  Property  not  retained  for  official 
use  by  the  Department  investigative 
bureau  responsible  for  the  processing  of 
the  forfeiture  is  eligible  for  equitable 
transfer. 

c.  Where  a  participating  law 
enforcement  agency  petitions  for  a 
transfer  of  some  or  all  of  the  forefeited 
property,  the  Attorney  General  shall 
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determine  an  equitable  share  that 
generally  reflects  the  relative 
contribution  of  the  participating 
agencies  to  the  investigation  leading  to 
its  seizure  and  forefeiture. 

2.  Procedure  for  Determining 
Equitable  Transfer 

a.  Any  Federal,  State,  or  local  law 
enforcement  agency  that  participates  in 
the  acts  leading  to  a  seizure  or 
forefeiture  may  file  a  request  for  an 
equitable  transfer  of  the  property. 

b.  the  criteria  for  determining  the 
equitable  transfer  of  the  property  will  be 
the  same  for  all  requests. 

c.  In  all  cases  the  final  decision- 
making authority  rests  with  the  Attorney 
General  or  his  designee. 

3.  Requests  from  Participating  Law 
Enforcement  Agencies 

a.  Within  thirty  days  following  the 
seizure  for  forefeiture,  a  federal,  state, 
or  local  agency  should  submit  a  written 
request  for  an  equitable  transfer  of  the 
property  subject  to  forefeiture  in  order 
to  be  assured  of  consideration,  but  in 
any  event  no  later  than  the  date  of 
forefeiture  or  the  disposition  of  the 
property,  whiche\  er  is  later. 

b.  This  request  must  be  filed  with  the 
local  or  regional  office  of  the 
Department  investigative  bureau 
responsible  for  processing  the 
forefeiture. 

c.  The  request  must  include  the 
following  information: 

(1)  Identification  of  the  property 
against  which  the  claim  is  made; 

(2)  Details  regarding  the  requesting 
agency's  participation,  including  the 
amount  of  money  and  manpower 
expended  by  the  Federal,  State,  or  local 
agency  in  pursuing  the  case; 

(3)  A  statement  of  the  intended  law 
enforcement  use  for  the  property; 

(4)  A  designation  of  the  proper  fiscal 
entity  to  which  disbursements  can  be 
made  (which  disbursements  will  not  be 
made  in  currency); 

(5)  A  designation  of  the  proper  official 
to  whom  transfer  documents  should  be 
delivered  by  the  United  States; 

(6)  A  designation  of  the  proper  party 
to  whom  possession  should  be 
delivered; 

(7)  A  statement  by  an  appropriate 
legal  officer  indicating  that  the  transfer 
is  not  prohibited  under  the  applicable 
Federal.  State,  or  local  law. 

(8)  In  instances  of  a  joint  application 
by  several  federal,  state,  or  local 
agencies,  the  relative  share  of  each 
Federal,  State,  or  local  agency; 

(9)  A  statement  that  all  fees  and 
expenses  necessary  to  effect  transfer  of 
title  will  be  paid  by  or  on  behalf  of  the 
requesting  agency  not  later  than  the 
time  of  transfer;  and 


(10)  An  assurance  that,  if  requested  to 
do  so,  a  repot  will  be  provided  as  to  the 
actual  use  of  any  transferred  property  or 
proceeds. 

d.  The  requesting  agency  must  certify 
that  the  information  contained  in  3(c)(2- 
7)  above  is  true  and  correct.' 

e.  Property  will  be  transferred  to  state 
or  local  agencies  only  in  cases  where 
the  tangible  property  or  cash  will  be 
credited  to  the  budget  of  the  state  or 
local  agency  that  directly  participated  in 
the  seizure  or  forfeiture,  resulting  in  an 
increase  of  law  enforcement  resources 
for  that  specific  State  or  local  agency. 

f.  An  information  copy  of  any  request 
will  be  forwarded  by  the  Department 
investigative  bureau  to  the  United  States 
Attorney  in  the  district  where  the 
transfer  request  originated. 

4.  Procedure  for  ^cessing  Requests 
for  Equitable  Transfer 

a.  In  all  cases,  the  Department 
investigative  bureau  field  unit  receiving 
the  request  will  prepare  a  written  report 
that  will  evaluate  the  degree  of 
assistance  provided  by  the  requesting 
agency  or  agencies  in  the  underlying 
investigation.  Such  a  report  shall  be 
prepared  and  forwarded  to  the 
Department  investigative  bureau 
headquarters  within  ten  days  of 
receiving  the  request  absent  unusual 
circumstances.  Within  five  days  of 
receipt  the  Department  investigative 
bureau  headquarters  will  forward  a 
copy  of  the  request  to  the  Director  of  the 
United  States  Marshals  Service. 

b.  In  determining  the  equitable  share 
for  a  participating  Federal.  State,  or 
local  agency,  the  governing  factor  to  be 
considered  is  the  time  and  effort 
contributed  by  each  such  agency 
participating  directly  in  the  investigation 
or  other  law  enforcement  activity  which 
led  directly  or  indirectly  to  the  seizure 
or  forfeiture  of  the  property.  If  the 
Federal  investigative  effort  is  ten 
percent  or  less,  the  determining  official 
will  allocate  ten  percent  to  the  Federal 
government  to  compensate  for  its 
administrative  role  and  divide  the 
participating  agency  shares  from  the 
remaining  ninety  percent.  If  the 
Department's  investigative  effort  is  more 
than  ten  percent,  the  sharing 
percentages  will  be  based  strictly  on  the 
contribution  by  the  agency  or  agencies. 
This  "ten  percent  rule"  will  not  alter  the 
ability  of  the  United  States  Marshals 
Service  to  recover  costs  directly  from 
participating  agencies  or  affect  their 
ability  to  pay  appropriate  costs  from  the 


■  Notwithstanding  the  additions  in  section  (c)  and 
(d).  current  DAC-71  forms  may  still  be  used  until 
October  1. 1987.  and  the  infoimation  provided  may 
be  sufHcient  to  warrant  an  order  of  equitable 
transfer. 


Assets  Forfeiture  Fund.  For  purposes  of 
practicality,  the  "ten  percent  rule"  does 
not  apply  to  the  transfer  of  forfeited 
assets  that  are  not  readily  divisible, 
such  as  a  single  conveyance. 

c.  The  allocation  based  on  time  and 
effort  may  be  adjusted  based  upon  the 
following  additional,  but  secondary, 
factors: 

(1)  Whether  the  agency  originated  the 
information  that  led  to  the  ultimate 
seizure,  and  whether  the  agency 
obtained  such  information  by  use  of  its 
investigative  assets,  rather  than 
fortuitously; 

(2)  Whether  the  agency  provided 
unique  or  indispensable  assistance; 

(3)  Whether  the  agency  initially 
identified  the  asset  for  seizure: 

(4)  Whether  or  not  the  state  or  local 
agency  seized  other  assets  during  the 
course  of  the  same  investigation  and 
whether  such  seizures  were  made 
pursuant  to  State  or  local  law;  and 

(5)  Whether  or  not  the  state  or  local 
agency  could  have  achieved  forfeiture 
under  State  law,  with  favorable 
consideration  given  to  a  State  or  local 
agency  which  could  have  forfeited  the 
as8et(8)  on  its  own  but  joined  forces 
with  the  United  States  to  make  a  more 
effective  investigation. 

Decision-makers  should  seldom 
increase  a  time  and  effort  allocation  by 
more  than  50%  because  of  these 
additional  factors,  but.  if  they  do  so, 
must  carefuly  and  precisely  explain  and 
justify  in  the  decision  document  their 
decisions  based  on  unusual 
circumstances. 

d.  Investigative  work  performed  by 
district  attorney  or  State  attorney 
general  persoimal  (including  work  done 
by  police  personnel  detailed  to 
prosecutors'  offices)  will  be  considered 
in  calculating  equitable  shares.  A  state 
or  local  prosecutor's  office  is  eligible  for 
transfers  of  forfeited  property  based  on 
such  investigative  effort  in  the  case,  to 
the  extent  such  an  office  is  allowed  to 
receive  money  directly  from  the  Federal 
government  or  have  such  money 
credited  to  its  budget  under  State  or 
local  law. 

e.  The  head  of  the  Department 
investigative  bureau  may  place  tangible 
property  forfeited  administratively  or 
judicially  into  offical  use  in  cases  in 
which  a  Federal,  State,  or  local  agency 
has  filed  a  request  for  an  equitable 
share  of  that  property. 

(1)  In  making  this  decision,  the  head 
of  the  Department  investigative  bureau 
must  consider  the  following  factors: 

(a)  The  relative  needs  of  both  the 
requesting  law  enforcement  agency  and 
the  Department  investigative  bureau  for 
the  particular  asset: 
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(b)  The  uniqueness  of  the  asset  and 
the  likely  ability  to  secure  such  an  asset 
by  other  seizures  in  the  near  future; 

(c)  The  relative  significance  of  the 
requesting  law  enforcement  agency's 
participation  in  the  case,  as  well  as  all 
the  other  factors  pertinent  to  the 
determination  of  equitable  distribution 
as  set  forth  in  Part  III.D.4.b.  and  c. 
above: 

(d)  The  potential  of,  or  likelihood  that 
the  requesting  agency  will  be  eligible  for 
an  equitable  share  of  property  from 
additional  seizures  arising  from  the 
same  investigation  or  from  other       | 
seizures  in  the  near  future; 

(e)  The  impact  that  a  decision  to  place 
the  property  into  official  use  might  have 
on  Federal,  State,  and  local  relations  in 
that  District;  and 

(f)  The  past  history,  volume,  and  value 
of  previous  equitable  transfer  to  the 
Federal,  State,  or  local  agency.         i 

5.  Decision-Making  Authority  for  | 
Determining  Equitable  Transfer 

a.  The  equitable  distribution  of  assets 
forfeited  in  an  administrative 
proceeding  with  an  appraised  value  of 
$200,000  or  less  will  be  determined  by 
the  head  of  the  Department  investigative 
bureau. 

(1)  The  Department  investigative 
bureau's  field  unit  shall  forward  its 
report  and  recommendation  to  the 
bureau  head  for  decision. 

(2)  In  making  this  decision,  the  head 
of  the  Department  investigative  bureau 
will  consider  the  report  and 
recommendation  forwarded  by  the  field 
unit  and  issue  to  the  requesting  agency  a 
written  ruling  on  the  request. 

(3)  A  copy  of  the  decision  document 
will  be  forwarded  to  the  United  States 
Attorney,  or  to  the  Criminal  Division 
Section  Chief  in  a  Department  of  Justice 
Criminal  Division  case,  and  to  the 
Director,  United  States  Marshals     | 
Service.  ' 

(4)  A  copy  of  the  decision  document 
will  be  made  available  upon  request  to 
the  Director.  Asset  Forfeiture  Office, 
Criminal  Division. 

b.  In  the  case  of  assets  forfeited  in  an 
administrative  proceeding  with  an 
appraised  value  greater  than  $200,000 
and  with  all  judicially  forfeited  assets, 
the  evaluation  and  recommendation  will 
be  forwarded  through  the  Asset 
Forfeiture  Office  to  the  appropriate 
United  States  Attorney  or  to  the 
Criminal  Division  Section  Chief  in  a 
Criminal  Division  case. 

(1)  The  equitable  distribution  of  assets 
forfeited  in  a  judicial  proceeding  with  an 
appraised  value  of  $200,000  or  less  will 
be  determined  by  the  United  States 
Attorney  or  the  Criminal  Division 
Section  Chief. 


(2)  In  making  this  decision,  the  United 
States  Attorney  or  Criminal  Division 
Section  Chief  will  consider  the  reports 
and  recommendations  forwarded  by  the 
head  of  the  Department  investigative 
bureau  and  will  consult  with  the  United 
States  Marshals  Service. 

(3)  The  decision  document  shall  be 
returned  to  the  Director,  Asset 
Forfeiture  Office,  who  will  forward  the 
document  to  the  Director,  United  States 
Marshals  Service,  and  forward  a  copy  to 
the  Department  investigative  bureau. 

c.  In  the  case  of  property  forfeited  in  a 
single  proceeding  with  an  appraised 
value  greater  than  $200,000,  the  United 
States  Attorney  or  Criminal  Division 
Section  Chief  will  forward  the 
evaluation  and  recommendation  of  the 
Department  investigative  bureau,  along 
with  his  own  recommendation,  to  the 
Assistant  Attorney  General  of  the 
Criminal  Division,  through  the  Asset 
Forfeiture  Office,  who  will  determine 
the  equitable  distribution  of  those  assets 
if  they  aggregate  less  than  $750,000. 

(1)  In  making  this  decision,  the 
Assistant  Attorney  General  of  the 
Criminal  Division  will  consider  the 
reports  and  recommendations 
forwarded  by  the  head  of  the 
Department  investigative  bureau  and 
the  United  States  Attorney  or  Criminal 
Division  Section  Chief  and  will  consult 
with  the  United  Slates  Marshals  Service. 

(2)  The  decision  document  will  be 
forwarded  by  the  Director,  Asset 
Forfeiture  Office,  to  the  United  States. 
Marshals  Service  with  copies  to  the 
Department  investigative  bureau,  and 
the  United  States  Attorney  or  Criminal 
Division  Section  Chief. 

d.  The  Associate  Attorney  General 
will  make  the  final  determination  on  the 
equitable  sharing  of  assets  forfeited  in  a 
single  proceeding  with  an  appraised 
value  of  $750,000  to  $2,000,000.  The 
Deputy  Attorney  General  will  make  the 
final  determination  on  the  equitable 
sharing  of  assets  forfeited  in  a  single 
proceeding  with  an  appraised  value  of 
$2,000,000  or  higher. 

(1)  "The  request  will  be  processed  as  in 
5.C.  above,  except  that  the  Assistant 
Attorney  General,  Criminal  Division, 
will  recommend,  to  the  Deputy  Attorney 
General  through  the  Associate  Attorney 
General,  or  to  the  Associate  Attorney 
General,  as  the  case  may  be,  the 
appropriate  equitable  distribution  of 
such  assets. 

(2)  The  decision  document  will  be 
returned  to  the  Director,  Asset 
Forfeiture  Office,  who  shall  forward  it  to 
the  Director,  United  States  Marshals 
Service,  and  shall  copy  the  United 
States  Attorney  or  Criminal  Division 
Section  Chief,  and  the  Department 
investigative  bureau. 


e.  In  all  cases  in  which  judicially 
forfeited  property  is  located  in  a  judicial 
district  other  than  where  the  judicial 
proceedings  are  taking  place,  the  party 
determining  the  equitable  distribution 
must  consult  with  the  respective  United 
States  Attorneys  prior  to  determining 
equitable  distribution. 

f.  Decision-makers  should  consult 
each  other  in  situations  where 
inconsistent  decisions  are  possible  in 
factually  related  forfeiture  proceedings 
that  mi^t  jeopardize  relations  between 
Federal  agencies  and  State  or  local  law 
enforcement  agencies. 

g.  Once  a  forfeiture  action  is 
concluded  and  all  necessary  forms  and 
evaluations  have  been  received  by  the 
designated  decision-maker,  the  decision- 
maker shall  endeavor  to  make  his 
decision  within  ten  days  absent  unusual 
circumstances.  If  a  necessary  form  or 
evaluation  is  incomplete  as  to  a  material 
item  of  information,  it  is  to  be  returned 
directly  and  promptly  to  the  appropriate 
party  for  correction  and  direct  return 
within  fifteen  days  to  the  decision- 
maker. 

6.  Proceeds  Placed  in  the  Department 
of  Justice  Assets  Forfeiture  Fund 

a.  If  the  federal  forfeiture  action  is 
concluded  successfully,  and  the  property 
is  not  placed  into  official  use  or 
transferred  to  a  Federal,  State,  or  local 
agency,  it  will  be  sold  and  the  net 
proceeds  of  sale  will  be  placed  in  the 
Assets  Forfeiture  Fund. 

b.  Forfeited  cash  will  be  placed  in  the 
Assets  Forfeiture  Fund- 

c.  All  Department  bureaus  will 
promptly  notify  the  United  States 
Marshals  Service  of  any  relevant  facts 
affecting  seized  property.  Relevant  facts 
include  outstanding  bills,  invoices, 
orders  of  mitigation  and  remission, 
orders  of  transfers  to  federal,  state,  or 
local  agencies,  orders  of  designation  for 
official  use  by  Department  components, 
and  appraisals.  Based  upon  these  and 
other  relevant  factors,  the  United  States 
Marshals  Service  should  appropriately 
dispose  of  the  property. 

7.  Disposition  of  Forfeited  Property. 

a.  State  or  local  agencies  may  share  in 
seized  and  forfeited  tangible  property, 
and  seized  and  forfeited  cash.  Federal 
agencies  may  receive  transfers  of 
tangible  property  only. 

b.  Any  property  that  cannot  be  used 
for  law  enforcement  purposes  must  be 
disposed  of  in  accordance  with  law. 

c.  Where  tangible  property  is 
transferred  to  qualifying  Federal.  State, 
or  local  agencies,  monies  from  the 
Assets  Forfeiture  Fund  will  not  be  used 
to  pay  liens  or  mortgages  on  the 
property,  or  to  equip  the  property  for 
law  enforcement  purposes. 
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d.  The  nofieai  Federal  State,  or 
local  agency  wnt  pay  the  liens  and 
mortgages  on  the  forfeited  tai^ftkle 
property  porsuant  to  court  order  at  an 
order  of  remission  or  mitigation  prior  to 
the  transfer  of  such  property. 

e.  The  recipient  Federal,  State,  or 
local  agency  may  be  required  to  pay 
direct  expenses  pertaining  to  the  seizure 
and  forfeiture  prior  to  the  transfer  of 
tangible  property, 

f.  In  tbe  event  of  an  interlocutory  sale 
of  property  pending  forfeiture,  the 
Director.  United  States  Marshals 
Service,  first  most  consult  with  the 
United  States  Attorney,  Criminal 
Division  Section  Cht^  or  the  Director  of 
the  Asset  Forfeiture  Office  in  the  case  of 
judicial  forfeitures,  or  the  head  of  the 
pertinent  Department  investigative 
bureau  in  the  case  of  administrative 
forfeitures,  to  determine  die  status  of 
any  Federal  State,  or  local  law 
enforcement  agency  requests  for 
equitable  sharing. 

8.  Transfers  to  Non-Partidpating 
Federal  Agencies. 

a.  All  requests  by  non-participating 
federal  agencies  shall  be  referred  to  the 
Director  of  the  United  States  Marshals 
Service. 

b.  In  exceptional  ciraimatances.  the 
United  States  Marshals  Service  aiay 
transfer  tangible  property  to  any 
requesting  Federal  agency  whidi  did  not 
partidpate  in  the  acts  which  led  to  a 
seizure  or  forfeiture. 

c.  In  all  soch  cases,  the  United  States 
Marshals  Service  shaU  consolt  with  the 
Department  investigative  bureau 
responsible  for  the  forfeiture.  Where 
such  request  is  from  tlie  United  States 
Department  of  State  for  transfer  to  a 
foreign  government  by  the  Department 
of  State  under  separate  authority,  and  in 
any  other  case  it  deems  appropriate,  the 
United  States  Marshals  Service  ahaU 
consult  also  with  the  Asset  Forfeiture 
Office. 

d.  Careful  consideration  shall  be  given 
to  the  vahw  of  the  property  requested, 
its  potential  benefit  to  the  United  States 
for  law  enforcement  purposes,  and  its 
potential  benefit  to  the  Department  of 
Justice  Assets  Forfeiture  Fund> 

e.  A  decision  to  grant  stidi  a  request 
most  be  approved  in  writing  by  the 
Deputy  or  Assodate  Attorney  General  if 
the  property  in  question  is  real  property 
of  any  value  or  personal  property  of  an 
aggregate  value  exceecfing  $25jOOa  A 
decision  to  grant  a  request  for  pn^erty 
of  lesser  vali»  must  be  approved  in 
writing  by  the  Director  of  the  United 
States  Marshals  Service. 

f  A  report  on  aU  soch  transfers  shall 
be  prepared  by  the  United  States 
Marshals  Senrice  on  a  quarterly  basis 


and  safaonlted  to  the  Associate  Attorney 
General. 

IV.  Department  of  Justice  Assets 
Forfeiture  Fund 

A.  Administration  of  the  Fund 

1.  The  Attorney  General  delegates  the 
administration  of  the  Department  of 
Justice  Assets  Forfeiture  Fund  to  the 
United  States  Marshals  Service  under 
the  general  supervision  of  the  Assodate 
Attorney  General.  It  will  operate  under 
the  following  guidelines  and  in 
accordance  with  Department  of  Justice 
financial  management  policy.  Tbe 
Associate  Attorney  General  shall 
establish  an  interagency  committee  to 
advise  him  or  her  on  the  general 
supervision  of  the  Fund  and 
administration  of  the  asset  forfeiture 
program.  This  committee  shall  be  known 
as  the  Asset  Forfeiture  Policy  Advisory 
Committee. 

2.  The  United  States  Marshals  Service 
shall  prepare  an  annual  report  on  the 
Fund  in  acccH'dance  with  28  U.S.C. 
524(cK6).  Agencies  reimbursed  in 
accordance  with  the  provisions  of  these 
guidelines  shall  provide  mformation  as 
may  be  requested  by  the  Marshals 
Service. 

3.  The  United  Stetes  Marshals  Service 
will  also  submit  to  the  Assodate 
Attorney  General  on  a  monthly  basis  a 
financial  statement  as  to  the  current 
status  of  the  fund.  Copies  of  the  monthly 
United  States  Marshals  Service 
statement  will  be  provided  to  those 
members  of  the  Asset  Forfeiture  Policy 
Advisory  Committee  with  whom  the 
Marshals  Service  has  entered  into 
reimbursement  agreements  to  assist  the 
redpient  in  making  decisions  as  to  the 
use  and  transfer  of  forfeited  property. 

B.  Allowable  Reimbursements  from  the 
Assets  Forfeiture  Fund 

Reimbursements  are  permitted  in  two 
broad  categories:  asset-specific 
expenses  and  program-related  expenses. 
The  former  take  priority  over  the  latter. 

1.  Asaet-apecific  expenses.  The 
following  are  allowable  asset-specific 
expenses.  Expenses  identified  in  a.  and 
b.  below,  which  are  termed 
"management  expenses"  for  the 
purposes  of  administering  the  Assets 
Forfeiture  Fund,  have  priority  over 
expenses  identified  in  c  d..  e..  and  f . 
which  are  termed  "contingent  expenses" 
for  the  purposes  of  administering  tbe 
Assets  Foifeitore  Fimd.  These,  in  turn, 
have  priority  over  payments  identified 
in  g.,  h.,  and  L  below,  which  are 
managesaent  expenses  which  have  been 
assigned  a  lower  priority. 

a.  Expenses  iacnied  by  the 
Departmrait  of  Justice  or  other  agendes 


authorized  to  be  reimbursed  from  the 
Fund  relative  to  the  detention, 
inventory,  safeguarding,  maintenance,  or 
disposal  of  seized  or  forfeited  property, 
whether  incurred  on  an  asset  specific  or 
service  contract  basis; 

b.  Expenses  relative  to  die  detention, 
inventory,  safeguarding,  maintenance,  or 
disposal  of  sdzed  or  forfeited  property 
incurred  by  other  Federal,  State,  and 
local  agencies  which  assist  in  the 
seizure  and  forfeiture  of  the  property; 

c.  Paymente  of  orders  of  mitigation  or 
remission; 

d.  Paymmts  of  valid  liens  and 
mortgages  pursuant  to  court  order; 

e.  Expenses  incurred  lot  the  normal 
and  customary  operations  of  seized  or 
forfeited  businesses; 

f  Payments  of  orders  of  equitable 
transfer  to  Stete  or  local  law 
enforcement  agencies; 

g.  Paymente  for  contract  services 
directiy  related  to  the  processing  of  and 
accounting  for  seizures  and  forfeitiires; 

h.  Expenses  related  to  the  storage, 
protection,  and  destruction  of  controlled 
substances  whether  incurred  on  an  asset 
specific  or  service  contrad  basis; 

i.  Odier  expenses  incurred  by 
Department  investigative  bureaus  or 
other  Department  components  in  the 
seiziu%  and  forfeiture  of  the  property, 
including  such  case-specific  expenses  as 
forfeiture  case-related  travel  and 
subsistence;  costs  to  obtain  and 
transcribe  depositions;  filing  fees; 
translation  and  court  reporter  fees; 
messenger  services;  expert  witness 
costs;  exhibit  graphic  services;  and  other 
types  of  such  expenses  as  approved  by 
the  Associate  Attorney  General. 

2.  Program-related  expenses.  The 
following  are  allowable  program-related 
expenses,  hem  a.  is  the  highest  priority 
type  of  expense;  other  items  are  not 
listed  in  any  priority  order. 

a.  Expenses  for  the  purchase  or  lease 
of  ADP  equipment,  and  related  services, 
at  least  90%  of  whose  use  will  be 
dedicated  to  seizure  or  forfeiture-related 
record-keeping; 

b.  Paymente  by  authorized 
Department  investigative  agents  for  the 
purchase  of  controlled  substances 
(identified  by  21  U.S.C  812)  as  evidence 
in  cases  involving  violations  of  the 
Controlled  Substences  Act  or  the 
Controlled  Substences  Import  and 
Export  Act;  (See  Part  H,  infra); 

c.  Expenses  inoured  to  equip  any 
conveyance  (whether  acquired  by 
forfeiture,  purchase,  or  lease]  for  drug 
law  enforcement  functions:  (See  Part  1, 
infra); 

d.  Payment  of  awards  in  recognition 
of  information  or  assistance  given  to  a 
Department  investigative  bureau 
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pursuant  to  28  U.S.C.  524(c)(1)(B):  28 
U.S.C.  524{c)(l)(C}:  or  21  U.S.C.  881(e) 
(2)(A)(ii);  (See  Part  G.  infra); 

e.  Expenses  incurred  for  training 
related  to  the  execution  of  seizure  or 
forfeiture-related  responsibilities; 

f.  Expenses  incurred  for  printing 
program-related  training  material,  such 
as  manuals  or  handbooks.  (Costs  for 
printing  legal  notices  and  other  case  or 
asset-specific  printing  costs  are 
considered  asset-specific  expenses  as 
described  in  subsection  B.l.a.  above.) 

3.  Reimbursement  for  expenses  in 
categories  l.g.,  l.h.,  and  2.  shall  not 
exceed  the  lesser  of  $100  million  or 
whatever  amount  is  authorized  by 
statute  in  any  one  fiscal  year. 

C.  Limitations  on  Use  of  the  Fund 

1.  The  Department  of  Justice  Assets 
Forfeiture  Fund  shall  not  be  used  to  pay 
any  of  the  following: 

a.  Salaries  of  Federal  government 
employees; 

b.  Expenses  in  connection  with  the 
seizure,  detention,  and  forfeiture  of 
property  where  the  seizure  was  effected 
by  a  Customs  officer  or  where  custody 
was  maintained  by  the  Customs  Service, 
in  which  case  the  Customs  Assets 
Forfeiture  Fund  is  available  for  payment 
of  expenses;  or 

c.  Where  property  is  transferred  to 
state  or  local  law  enforcement  agencies: 

(1)  Liens  or  mortgages  on  the  property; 
or 

(2)  Payments  to  equip  the  property  for 
law  enforcement  purposes. 

2.  Liens  and  mortgages  shall  be  paid 
from  the  Fund  only  pursuant  to  an  order 
of  remission  or  mitigation  or  an  order  of 
the  court,  and  when  the  payment  of  the 
lien  from  the  Fund  is  beneficial  to  the 
United  States.  Otherwise,  such  amounts 
shall  be  paid  from  the  proceeds  of  the 
sale  of  forfeited  property.  Such        j 
payments  are  beneficial  to  the  United 
States  in  two  circumstances: 

a.  Where  payment  prior  to  sale  will 
improve  the  Government's  ability  to 
convey  title  of  the  property; 

b.  Where  the  property  is  to  be  placed 
into  official  use  by  a  Department 
investigative  bureau  or  other  agency. 

3.  The  United  States  Marshals  Service 
generally  may  not  pay  the  claims  of 
unsecured  creditors  from  the  Fund,  i 
particularly  if  such  payment  may    | 
jeopardize  the  legitimate  claims  of 
existing  Uenholders.  However,  if  the 
United  States  Marshals  Service 
determines  that  it  is  necessary  to    ' 
recognize  and  satisfy  the  legitimate 
claims  of  unsecured  creditors  for  debts 
incurred  within  thirty  days  before 
seizure  in  order  to  preserve  the 
continued  operation  of  a  seized 


business,  it  may  do  so  for  the  following 
debts: 

a.  Payment  of  reasonable  salaries  and 
benefits  of  employees  not  beUeved  to 
have  been  involved  in  the  unlawful 
activities  giving  rise  to  forfeiture  and  not 
having  an  ownership  interest  in  the  firm: 

b.  Payments  to  third  party  contractors 
for  goods  or  services  essential  to  carry, 
on  the  business  of  the  firm  and  who 
continue  to  provide  those  goods  or 
services  as  a  regular  matter  and 

c.  Utilities. 

All  other  claims  of  unsecured 
creditors  shall  be  determined  by  the 
Asset  Forfeiture  Office  under 
regulations  governing  the  procedures  for 
remission  or  mitigation  of  forfeiture 
contained  in  289  CFR  9.1-9.7  and/or  by 
the  court. 

D.  Payment  of  expenses 

1.  Expenses  incurred  by  the  United 
States  Marshals  Service  will  be  paid  by 
Marshals  Service  district  offices  from 
the  Fund,  in  accordance  with  standard 
Marshals  Service  financial  management 
and  accounting  policies  and  procedures. 

2.  Obligations  incurred  by  other 
agencies  will  be  reimbursed  on  a 
monthly  basis  (where  practicable)  from 
the  Fund  to  the  agency  incurring  the 
costs  by  means  of  an  inter-agency  fund 
transfer,  using  Standard  Form  1081  (SF- 
1081),  pursuant  to  a  properly  executed 
Reimbursement  Agreement  Between 
Agencies  (Form  DOJ-216). 

3.  It  is  the  responsibility  of  the  agency 
incurring  the  obligation  to  prepare  the 
DOJ-216  and  SF-1081  forms  and  obtain 
proper  authorization.  Each  DOJ-216  and 
SF-1081  form  will  identify  the 
appropriation  to  be  reimbursed  from  the 
Fund. 

4.  Approved  DOJ-216's  and  SF-1081"s 
will  be  registered  upon  receipt  at  the 
Marshals  Service.  Properly  authorized 
requests  (SF-1081's)  will  be  processed 
for  payment  in  order  of  registration.  The 
Marshals  Service  will  approve  the 
transfer  of  funds  to  the  appropriation 
identified  if  sufHcient  funds  are 
available,  as  defined  in  E.2.  below. 

5.  If  an  amount  requested  is  in  excess 
of  an  amount  available,  as  defined  in 
E.2.  below,  the  Marshals  Service  will  not 
process  the  request,  but  will  advise  the 
requesting  agency  of  the  reason.  The 
Marshals  Service  and  the  requesting 
agency  should  attempt  to  agree  on 
deferral  or  cancellation  of  the  request, 
as  appropriate. 

6.  If  the  Marshals  Service  and  the 
requesting  agency  cannot  agree  on 
deferral  or  cancellation  of  the  request, 
the  Marshals  Service  shall  inform  the 
Associate  Attorney  General  of  such 
disagreement  and  provide  its 
recommendation  for  delayed  payment  or 


other  appropriate  action.  The  Marshals 
Service  shall  provide  notice  of  the 
action  taken  by  the  Associate  Attorney 
General  to  the  agency  submitting  the  SF- 
1081. 

E.  Priority  Payments 

1.  Department  policy  is  that 
reimbursement  of  asset-specific 
expenses  has  priority  over 
reimbursement  of  program-related 
expenses.  A  minimum  balance  of  ten 
million  dollars  ($10  million)  will  be 
maintained  in  the  Fund  to  ensure  the 
reimbursement  of  asset-specific 
expenses. 

2.  Requests  for  reimbursement  for 
program-related  expenses  submitted  to 
the  Marshals  Service  under  the  terms  of 
a  reimbursement  agreement  pursuant  to 
subsection  F.  below  will  be  processed  if: 

a.  a  sufficient  amount  remains  under  a 
current  year  reimbursement  agreement 
to  cover  the  requested  reimbursement; 
and 

b.  the  Ftmd  balance  exceeds  by  at 
least  $10  million  the  amount  of  the 
request. 

F.  Preparation  of  Reimbursement 
Agreements 

1.  The  Federal  Bureau  of  Investigation, 
the  Drug  Enforcement  Administration, 
the  United  States  Marshals  Service,  the 
Immigration  and  Naturalization  Service, 
the  United  States  Postal  Service,  the 
Executive  Office  for  United  States 
Attorneys,  the  Criminal  Division,  and 
any  other  agency  which  anticipates 
requesting  reimbursement  for  expenses 
from  the  Department  of  Justice  Assets 
Forfeiture  Fund  will  prepare  estimates 
of  anticipated  expenditures  and,  after 
coordination  with,  and  review  by,  their 
internal  budget  and  finance  staffs, 
submit  them  to  the  Asset  Forfeiture 
Policy  Advisory  Committee  at  least 
three  months  prior  to  the  fiscal  year  in 
which  the  expenses  are  anticipated. 

2.  Anticipated  requests  for 
reimbursements  shall  be  divided  into 
each  of  the  separate  categories  set  forth 
in  Parts  B.l.  and  2.  above. 

3.  The  Asset  Forfeiture  Policy 
Advisory  Committee  will  evaluate  the 
estimates  and  recommend  a  budget  for 
program-related  expenses  and  estimates 
for  asset-specific  expenses  to  the 
Associate  Attorney  General. 

4.  Members  of  the  Asset  Forfeiture 
Policy  Advisory  Committee  may  submit 
to  the  Associate  Attorney  General, 
concurrent  with  the  Committee's 
recommendations,  minority 
recommendations. 

5.  The  Associate  Attorney  General 
will  approve  a  budget  for  program- 
related  expenses  and  estimates  for 


asset-specific  expenses,  if  possible,  prior 
to  the  new  fiscal  year,  which  will  form 
the  basis  for  authorizing  the 
establishment  of  reimbursement 
agreements  between  the  United  States 
Marshals  Service,  as  adminisb-ators  of 
the  Fund,  and  &c  appropriate  agency 
head  or  his  designee.  The  budget  and 
the  estimates  may  be  for  periods  of  time 
less  than  one  year  (e.g.,  six  months).  The 
Associate  Attorney  General,  or  the 
Committee,  rettuns  authority  to  approve 
specific  types  of  reimbursement 
expenses  on  an  individual  basis. 

6.  It  is  not  permissible  for  a  recipient 
of  reimbursement  funds  to  receive  funds 
for  reimbursement  of  program-related 
expenses  in  excess  of  that  authorized  in 
the  budget  for  a  specific  program-related 
category  or  in  variance  with  any  other 
limitations  imposed  by  the  budget  or  the 
Associate  Attorney  General  for 
program-related  expenses.  Requests  for 
augmentation  or  change  must  be 
approved  by  the  Associate  Attorney 
General. 

7.  Any  agency  seeking  previously 
unanticipated  reimbursement  of  asset- 
specific  expenses  in  excess  of  the 
amount  authorized  in  the  approved 
estimates  for  a  specific  category  or  in 
variance  with  any  other  limitations 
imposed  by  the  approved  estimates  or 
the  Associate  Attorney  General  for 
asset-specific  expenses  shall  advise  the 
Asset  Forfeiture  PoKcy  Advisory 
Committee  as  socm  as  the  need  for  such 
reimbursement  is  anticipated. 

8.  The  Asset  Forfeiture  Policy 
Advisory  Committee  may  recommend 
adjustments  to  the  budget  for  program- 
related  expenses  and  the  approved 
estimates  for  asset-specific  expenses 
during  the  fiscal  year.  The  Associate 
Attorney  General  may  order 
adjustments  to  the  approved  estimates 
and  the  budget  during  the  fiscal  year 
based  either  on  appeals, 
recommendatons  of  the  Committee,  or 
his  or  her  own  decision. 

G.  Payments  of  Awards 

1.  Application  for  awards  will  be 
accepted  on  behalf  of  any  individual. 
The  term  "individual"  encompasses 
corporations  and  associations. 

2.  Awards  will  not  be  paid  to  state  or 
local  government  entities,  or  to 
employees  or  agents  thereof.  Any 
information  or  assistance  provided  by  a 
state  or  local  entity  wilt  be  compensated 
under  rules  governing  "equitable 
transfers." 

3.  Awards  pursuant  to  28  U.S.C. 
524(c)(1)(B)  or  (C)  will  be  paid  only  after 
disposition  of  forfeited  property. 

4.  Awards  pursuant  to  28  U.S.C. 
524(c)(1)  (B)  or  (Q  may  not  exceed  $150 
thousand  or  one-fourth  the  "amount 


realized  by  the  United  States  from  the 
property  forfeited."  whichever  is  less. 

a.  If  forfeited  property  is  sold,  then  the 
"amount  realized  by  the  United  States 
from  the  property  forfeited"  is  the  gross 
sale  proceeds  minus  management 
expenses  paid  from  the  Fund. 

b.  If  forfeited  property  is  retained  for 
official  use,  the  "amount  realized  by  the 
United  States  from  the  property 
forfeited"  is  the  value  of  the  property  at 
the  time  of  seizure  minus  management 
expenses  paid  from  the  Fund. 

5.  All  applications  for  awards  will  be 
directed  to  the  field  office  of  the 
Department  investigative  bureau 
responsible  for  processing  the  forfeiture. 
Non-DOJ  agencies  (e.g.,  task  force 
members  such  as  IRS]  should  be 
instructed  to  direct  any  inquiries 
concerning  these  awards  to  the 
Department  investigative  bureau 
responsible  for  processing  the  forfeiture. 

6.  The  investigative  bureau  field  unit 
receiving  or  initiating  em  application  for 
an  award  will  prepare  a  written  report 
that  will  evaluate  the  value  of  the 
information  or  assistance  provided  by 
the  applicant  and  ceconuneod  an 
amount  to  be  paid. 

7.  If  more  than  one  application  for  an 
award  pursuant  to  28  U.S.C.  524(c)(1)  (B) 
or  (C)  is  received  in  a  single  actioa  fbr 
forfeiture;  tlie  applicatiaDS  should  be 
handled  in  a  coosolidated  manner. 
Decisions  on  all  applications  shoold  be 
made  at  the  same  time,  and  should 
consider  the  comparative  value  of 
information  or  assistance  provided  by 
each  apphcant  and  the  aggregate 
amount  of  award(8)  to  be  made. 

8.  Requests  for  reimbursement  for 
awards  pursuant  to  28  U.S.C. 
524(c)(1)(B)  shall: 

a.  Identify  the  property  or  properties, 
including  agency  and/or  federal  district 
court  case  numbers;  and 

b.  Identify  the  recommended  dollar 
amount  of  the  award. 

9.  Approval  of  awards  will  be  in 
accordance  with  28  U.S.C.  524(c)(2)  and 
any  subsequent  delegations  of  authority. 

H.  Purchase  of  Evidence 

1.  Only  DEA  and  FBI  may  request 
amounts  to  be  reimbursed  for  the 
purchase  of  evidence. 

2.  Approval  of  amounts  for  the 
purchase  of  evidence  will  be  in 
accordance  with  28  U.S.C  524(c)(3)  and 
any  subsequent  delegations  of  authority. 

3.  The  investigating  agency  is 
responsible  for  control  over  the  release 
of  cash  to  agents  and  for  informing 
agents  of  the  responsibility  to  account 
for  the  use  and  recovery  of  the  cash. 

4.  If  a  participating  agency  recovers 
part  or  an  of  the  monies  that  are  used  to 
purchase  evidence  for  which  it  has 


obtained  reimbursement  from  the  Fund, 
the  recovered  monies  will  be  credited  to 
the  Fund. 

I.  Payments  to  Equip  Forfeited 
Conveyances  for  Drug  Law  Enforcement 
Functions 

1.  Decisions  to  retrofit  a  conveyance 
for  drug  law  enforcement  functions  shall 
be  made  by  the  organizational 
component  within  the  agency  which  is 
responsible  for  management  of  the 
conveyance  to  be  retained. 

2.  Unreasonable  amounts  shall  not  be 
spent  on  equipping  (retrofitting) 
forfeited,  leased,  or  owned  conveyances 
for  drug  law  enforcement  purposes. 
Extensive  work  to  convert  a  conveyance 
to  heavy  duty  use  should  be  hmited  by 
considering  the  estimated  usefol  life  of 
the  conveyance  and  the  availability  of 
similarly  equipped  conveyances. 

V.  Discontinuance  of  Federal  Forfeiture 
Actions 

A.  Deferral  of  Federal  Judicial  Forfeiture 
Proceedings 

1.  A  decision  to  forego  a  Federal 
judicial  forfeiture  proceeding  against 
any  seized  asset  in  favor  of  a  State  or 
local  forfeiture  proceeding  requires  the 
personal  approval  of  the  United  States 
Attorney  after  review  of  the  evaluation 
and  recommendation  of  the  concerned 
Department  investigative  bureau. 

2.  In  making  this  decision,  the  United 
States  Attorney  must  consider  the 
financial  status  of  the  Department  of 
Justice  Assets  Forfeiture  Fund. 

3.  Judicial  forfeitures  foregone  in  favor 
of  state  or  local  proceedings  are  to  be 
reported  by  the  United  States  Attorney 
in  writing,  within  five  days,  to  the 
Director,  Asset  Forfeiture  Office, 
Criminal  Division.  United  States 
Department  of  Justice,  Washington,  DC 
20530. 

B.  Deferral  of  Federal  Administrative 
Forfeiture  Proceedings 

1.  A  decision  to  forego  a  federal 
administrative  forfeiture  proceeding 
against  any  seized  asset  in  favor  of  a 
State  or  local  forfeiture  proceeding 
requires  the  approval  of  the  head  of  the 
Department  investigative  bureau. 

2.  In  making  this  decision,  the  head  of 
the  Department  investigative  bureau 
must  consider  the  financial  status  of  the 
Assets  Forfeiture  Fund  and,  where 
appropriate,  consult  with  the  United 
States  Marshals  Service  in  that  regard. 

3.  Department  investigative  bureaus 
must  develop  procedures  for  recording 
these  decisions  and  providing  reports  as 
required. 
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VI.  United  Stales  Customs  Service 
Forfeitures 

A.  Pursuant  to  Title  28  United  States 
Code,  Section  524(c).  all  proceeds  from 
the  forfeiture  of  property  under  any  law 
enforced  or  administered  by  the 
Department  are  to  be  deposited  in  the 
Department  of  Justice  Assets  Forfeiture 
Fund,  except  as  specified  in  28  U.S.C. 
524(c)(4)  and  except  to  the  extent  that 
the  seizure  was  effected  by  a  United 
States  Customs  Service  officer  or  that 
custody  was  maintained  by  the  Customs 
Service,  in  which  casee  the  provisions  of 
19  U.S.C.  1613a  (Customs  Forfeiture 
Fund)  shall  apply. 

B.  To  the  extent  that  the  United  States 
Marshals  Service  may  have  the 
authority  and  the  capacity  to  do  so.  and 
pursuant  to  agreement  between  them 
and  the  United  States  Marshals  Service 
and  the  Customs  Service,  the  United 
States  Marshals  Service  may  store  and 
maintain  seized  property  for  the 
Customs  Service. 

1.  Where  the  United  States  Marshals 
Service  maintains  custody  of  property 
seized  by  a  Customs  officer,  the      { 
Marshals  Service  shall  seek 
reimbursement  fi-om  the  Customs 
Service  for  the  expenses  of  such  custody 
prior  to  the  deposit  of  the  net  proceeds 
into  the  Customs  Forfeiture  Fund.    | 

2.  In  instances  where  proceeds  arie  to 
be  deposited  in  the  Department  of 
Justice  Assets  Forfeiture  Fund  and  the 
Customs  Service,  as  a  substitute 
custodian,  has  maintained  custody  of 
property  seized  by  the  Department,  the 
Department  will  reimburse  the  Customs 
Service  for  the  expenses  of  such     j 
custody.  I 

C  Requests  for  transfers  of  forfeited 
property  by  federal  agencies,  or  byi 
participating  state  and  local  law     | 
enforcement  agencies,  in  forfeitures 
where  the  seizure  was  effected  by  a 
Customs  officer  or  custody  was      | 
maintained  by  the  Customs  Service 
should  be  directed  pursuant  to  19  U.S.C. 
1616  to  the  Customs  Service  for      I 
evaluation  and  forwarding  to  the    I 
Assistant  Secretary  of  Treasury  for 
Enforcement  with  an  information  copy 
to  the  United  States  Attorney  in  the 
district  of  seizure.  . 

D.  In  the  event  of  an  unresolved ' 
dispute  concerning  whether  a  given 
forfeiture  constitutes  a  Customs  or 
Department  forfeiture  for  purposes  of 
cash  or  proceeds  disposition,  or  for 
Federal.  State,  and  local  transfers,  the 
Associate  Attorney  General  and  the 
Assistant  Secretary  of  Treasury  for 
Enforcement  shall  resolve  the  issue- 
Where  appropriate,  they  may  submit  the 
issue  to  the  Organized  Crime  Drug 


Enforcement  Task  Force  Working  Group 
for  recommendation. 

Date:  April  9. 1987. 
Edwin  Meesa  HI, 
Attorney  General. 

Date:  November  3a  1987. 
Brad  Gates. 

Director.  Asset  Forfeiture  Office. 
(FR  Doc.  87-2B377  Filed  12-9-87;  8:45  am) 

WLUNG  COOe  4410-41-M 


DEPARTMENT  OF  LABOR 

Office  Of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35).  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  hs 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  OfHce  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  0MB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 


Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management.  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW..  Room  N- 
1301.  Washington.  DC  202ia  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  0MB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget,  Room  3208,  Washington.  DC 
20503.  (Telephone  (202)  395-8880). 

Any  member  of  the  pubUc  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Occupational  Safety  and  Health 
Administration. 

Survey  to  Determine  the  Effects  of 
Updating  the  Permissable. 

Exposure  Limits  (PEL's)  for 
Substances  Regulated  Under  29  CFR 
1910.1000. 
Other. 

Businesses  or  other  for  profit;  Small 
businesses  or  organizations  14,906 
responses;  4,000  hours. 

This  information  request  is  to  support 
the  Regulatory  Impact  Analysis  of  the 
PEL  revisions  for  about  400  hazardous 
chemicals.  Secondary  data  sources  will 
identify  those  businesses  who  use 
significant  amounts  of  these  chemicals; 
and  information  on  process/exposure 
units,  engineering  controls,  personal 
protective  equipment,  and  general  firm 
characteristics  will  be  sought. 

Occupational  Safety  and  Health 
Administration. 

Feasibility  Determination — Lead 
Remand  Industries. 
Other. 

Businesses  or  other  for  profit. 
66  responses;  122  hours. 
This  information  for  which  this 
request  has  been  submitted  will  further 
develop  the  record  for  the  determination 
of  feasibility  in  the  Lead  Remand 
rulemaking.  Information  will  be 
requested  of  businesses  manufacturing 
lead  containing  products  and  will 
consists  of  process,  exposure,  dust  and 
fume  control,  and  financial  data. 

Signed  at  Washington,  DC  this  3rd  day  of 
December.  1987. 
Marizetta  L.  Scott, 

Acting  Departmental  Clearance  Officer. 
[PR  Doc.  87-28336  Filed  12-9-87;  8:45  am] 
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Employment  and  Training 
Administration 

ITA-W-20.030] 

Colt  Industries,  Inc^  Holley 
Automotive  Dhrision.  Paris,  TN; 
Negattve  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  November  1, 
1987,  one  of  the  petitioners  requested 
administrative  reconsideration  of  the 
Department's  negative  determination  for 
trade  adjustment  assistance  for  woricers 
at  Colt  Industries,  Incorporated,  Holley 
Automotive,  Division,  Paris,  Tennessee. 
The  denial  notice  was  signed  on 
October  2, 1987  and  published  in  the 
Federal  Register  on  October  23, 1987  (52 
FR  39716). 

Pursuant  to  CFR  90.18(c) 
reconsideration  may  be  granted  imder 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petitioner  claims  that  the 
production  at  Paris  was  transferred  to 
another  corporate  plant  in  Bowling 
Green,  Kentucky  which  produced 
carburetors  mainly  for  the  other  Big 
Three  Automakers,  one  of  whidi  is 
alleged  to  be  purchasing  imported 
carburetors  from  Mexico.  It  is  also 
clahned  that  the  Paris  plant  closed 
because  they  could  not  produce  a  fiiel 
injection  system  that  could  compete 
with  foreign  made  systems. 

Investigation  findings  show  that  the 
Paris  plant  produced  original  equipment 
carburetors  primarily  for  bne  of  the  Big- 
Three  automakers.  The  major  customer 
reduced  its  purchases  fit>m  the  Paris 
plant  because  it  switched  to  a  different 
technology.  That  customer  converted 
most  of  its  car  line  to  fuel  injection 
systems.  A  change  in  technology  would 
not  provide  a  basis  for  certification 
under  the  Trade  Act  of  1974.  Carburetor 
production  at  Paris  was  not  significant 
for  the  remaining  automaker  who  is 
alleged  to  be  purchasing  imported 
carburetors.  Workers  at  Paris  were  not 
separately  identifiable  by  type  of 
product 

The  Paris  plant  closed  in  March,  1987 
and  the  remaining  carburetor  production 
was  transferred  to  another  domestic 
corporate  plant  A  domestic  transfer  of 


production  would  not  form  a  basis  for 
certification. 

Workers  at  the  Paris  plant  never 
produced  fuel  injection  systems. 
Concerning  the  claim  that  Colt 
Industries  could  not  produce  a 
competitive  fuel  injection  system  with 
those  made  overseas,  section  222(2)  of 
the  Group  Eligibility  Requirements 
states  that  sales  and/or  production  at 
the  workers'  firm  must  have  decreased 
absolutely.  Accordingly,  a  potential 
decline  in  sales  or  production  would  not 
provide  a  basis  for  certification. 

Conclusiim 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  this  24th  Day  of 
Novemt)er  1987, 

Stephen  A  Wandnor, 

Deputy  Director,  Off  ice  of  Legislation  and 

Actuarial  Services,  UlS. 

[FR  Doc  87-28337  Filed  12-9-87;  8:45  am] 
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Mine  Safety  and  Health  Administration 

[Docket  Ho.  ll-«7-247-CI 

Big  Diamond  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Big  Diamond  Coal  Company,  285  Main 
Street  Joliett-Tremont  Pennsylvania 
17981  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1714  (self- 
contained  self-rescuers)  to  its  No.  1  Vein 
Slope  (I.D.  No.  36-07554)  located  in 
Schuylkill  Counfy,  Peimsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follow: 

1.  The  petition  concerns  the 
requirement  that  each  operator  make 
available  to  each  person  who  goes 
underground  a  selJF-contained  self-rescue 
device  approved  by  the  Secretary  which 
is  adequate  to  protect  such  persons  for 
one  hour  or  longer. 

2.  The  mine  is  always  damp  to  wet 
There  is  only  one  piece  of  electrical 
equipment  which  is  a  small  pump 
located  at  the  foot  of  the  slope. 

3.  Petitioner  states  that  the  distance 
bom  the  mine  portal  to  the  actual 
working  face  is  less  than  2,000  feet  The 
mine  can  be  evacuated  in  less  than  15 
minutes. 


4.  Petitioner  states  that  the  devices 
are  too  heavy,  bulky,  and  cumbersome 
to  be  worn  while  working  or  in  the 
narrow  confines  of  the  slope  gun  boat 
which  serves  as  a  mantrip  at  the  mine. 

5.  Sections  of  the  mine  are  subjected 
to  freezing  temperatures  making 
constant  availability  of  the  devices 
questionable.  In  addition,  the  wet  mine 
conditions  make  it  difficult  to  locate  a 
suitable  dry  storage  location  for  the  self- 
rescuers. 

6.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  11, 198a  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Pairida  W.  Silvey. 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Dated:  December  1, 1987 

(FR  Doc.  87-28326  Filed  12-9-87;  8:45  am| 

BIUMO  CODE  4610-4S-II 


[Docket  Na  II-87-24S-C] 

Big  Diamond  Coal  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Big  Diamond  Coal  Company,  285  Main 
Street  Joliett-Tremont  Pennsylvania 
17981  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.301  (air  quality, 
quantify,  and  velocity)  to  its  No.  1  Vein 
Slope  (I.D.  No.  36-07554)  located  in 
Schuyllcill  Counfy,  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follow: 

1.  The  petition  concerns  the 
requirement  that  the  minimum  quantity 
of  air  reaching  the  last  open  crosscut  in 
any  pair  or  set  of  developing  entries  and 
the  last  open  crosscut  in  any  pair  or  set 
of  rooms  be  9,000  cubic  feet  a  minute, 
and  the  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  tine 
be  9,000  cubic  feet  a  minute.  The 
minimum  quantity  of  air  in  any  coal 
mine  reaching  each  working  face  shall 
be  3.000  cubic  feet  a  minute. 

2.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  methane  are 
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nonexistent  in  the  mine.  Ignition, 
explosion,  and  mine  fire  history  are 
nonexistent  for  the  mine.  There  is  no 
history  of  harmful  quantities  of  carbon 
monoxide  and  other  noxious  or 


poisonous  gases. 

3.  Mine  dust  sampling  programs  have 
revealed  extremely  low  concentrations 
of  respirable  dust. 

4.  &ctremely  high  velocities  in  small 
cross  sectional  areas  of  airways  and 
manways  required  in  friable  anthracite 
veins  for  control  purposes.  Particularly 
in  ste^y  pitching  mines,  present  a  very 
dangerous  flying  obfect  hazard  to  the 
miners  and  cause  extremely 
uncomfortable  damp  and  cold 
conditions  in  the  mine. 

5.  As  an  alternate  method,  petitioner 
proposes  that: 

a.  The  minimum  quantity  of  air 
readiing  each  working  face  be  1,500 
cubic  feet  per  minute; 

b.  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  5,000 
cubic  feet  per  minute;  and 

c.  The  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  5,000  cubic  feet  per  minute,  and/or 
whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safe  and  healthful  mine 
atmosphere. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  11, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey, 

Acting  Atsociate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Dated:  December  1 19B7. 

[FR  Doc  87-28327  Filed  12-«-87;  8:45  am] 

HJJNO  CODE  4S1(M3-II 


(Deckel  Na  W-«7-24»-C] 

Big  Diamond  Coal  Co;  Petition  for 
Modlflcatton  of  Application  of 
Mandatory  Safety  Standard 


Big  Diamond  Coal  Company,  285  Nfain 
Street.  Joliett-Tremont,  Pennsylvania 
17981  has  filed  •  petition  to  modify  the 


application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  No.  1  Vein 
Slope  (I.D.  No.  36-07554]  located  in 
Schuylkill  County,  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follow; 

1.  llie  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  v^th  safety  catches  or  other- 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gimboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  11, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Patrida  W.  Silvey, 

Acting  Associate  Assistant  Secretory  for 

Mine  Safety  and  Health. 

Date:  December  1. 1987. 

(FR  Doc.  87-28328  Filed  12-»-87: 8:45  am] 

SttJUM  COOC  4S10-43-M 


(Docket  No.  M-87-232-C] 

Ctwrity  Coal  Co^  inc^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Charity  Coal  Co.,  Inc.,  P.O.  Box  267. 
Turkey  Creek,  Kentucky  41570  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
Mine  No.  1  (I.D.  No.  15-15942)  located  in 
Pike  County.  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows; 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  No.  1  mine  is  in  the  Pond  Creek 
seam  ranging  from  42  to  47  inches  in 
height  with  ascending  and  descending 
grades  creating  dips  in  the  coal  bed. 

3.  Petitioner  states  that  the  use  of  cabs 
or  canopies  on  the  mine's  electric  face 
equipment  would  result  in  a  diminution 
of  safety  to  the  miners  affected  because 
the  cabs  or  canopies  could  strike  and 
destroy  roof  support  and  the  power  line 
system.  The  cabs  or  canopies  would 
also  limit  the  equipment  operator's 
visibility  and  seating  position,  creating 
the  chances  for  an  accident. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  thet  office  on  or  before 
January  11. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patrida  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Date:  December  1, 1987. 
(FR  Doc.  87-28329  Filed  12-9-87;  8:45  am] 
BILUNQ  CODE  4510-4VII 


[Docket  No.  M-«7-2S5-C] 

ConooHdation  Coal  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh.  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires.  troQey  feeder  wires. 


high-voltage  cables  and  transformers)  to 
its  Shoemaker  Mine  (I.D.  No.  46-01436) 
located  in  Ohio  County.  West  Virginia. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follow: 

1.  The  petition  concerns  the 
requirement  that  trolley  wires  and 
trolley  feeder  wires,  high-voltage  cables 
and  transformers  not  be  located  inby  the 
last  open  crosscut  and  be  kept  at  least 
150  feet  fit)m  pillar  workings. 

2.  Petitioner  states  that  the  longwall 
mining  systems  have  continued  to 
increase  in  total  connected  horsepower. 
The  system  proposed  will  have  over 
1,800  connected  horsepower.  In  order  to 
supply  power  to  such  a  mining  system 
from  a  power  system  limited  to  1.000 
volts,  the  following  problems  arise; 

(a)  There  is  a  very  small  safety  factor 
to  account  for  normal  in-mine  wear  of 
the  circuit  breaker; 

(b)  The  ampacity  requirements  at 
1,000  volts  are  such  that  very  large  and 
heavy  cables  must  be  used.  Accident 
information  indicates  that  a  large 
number  of  electrical-related  injuries  are 
strains  and  sprains  incurred  diuing 
heavy  cable  handling;  and 

(c)  In  order  to  maintain  proper  voltage 
at  the  motor  terminals,  cables  must  also 
be  sized  to  minimize  the  voltage  drop  in 
the  cable.  Cables  used  on  1.000-volt 
systems  must  be  much  larger  and 
heavier  than  those  used  on  4,00Q-voIt 
systems. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  high-voltage  (4.160  volt) 
cables  to  supply  power  to  permissible 
longwall  face  equipment  in  or  inby  the 
last  open  crosscut,  with  specific 
equipment  and  conditions  as  outlined  in 
the  petition. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  liiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  11. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 


Patrida  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Dated:  December  1, 1987. 
[FR  Doa  87-28330  Filed  12-9-87;  8:45  am) 

MUING  CODE  4510-4>-M 


IDocket  No.  M-87-242-C] 

Dominion  Coal  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Dominion  Coal  Corporation,  P.O.  Box 
70,  Vansant,  Virginia  24656  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.326  (return  aircourses  and  belt 
haulage  entires)  to  its  Dominion  No.  4 
Mine  (I.D.  No.  44-06417)  located  in 
Buchanan  County,  Virginia.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follow; 

1.  The  petition  concerns  the 
requirement  that  intake  and  return 
aircourses  be  separated  from  belt 
haulage  entries  and  that  belt  haulage 
entries  not  be  usd  to  ventilate  active 
working  places. 

2.  Petitioner  will  be  using  a  split 
ventilation  system  in  lieu  of  the  sweep 
type  ventilation  system  currently  in  use 
to  enhance  the  efficiency  of  ventilating 
the  face  areas  and  to  provide  a  better 
environment  in  which  to  work. 

3.  As  an  alternate  method,  and  in 
order  to  maximize  the  efficiency  of  the 
spUt  ventilation  system,  petitioner 
proposes  to  use  air  from  belt  haulage 
entries  to  ventilate  active  working 
places. 

4.  In  support  of  this  request,  petitioner 
proposes  to  install  a  CO  type  monitoring 
system  with  specific  conditions  as 
outlined  in  the  petition. 

5.  In  further  support  of  Uiis  request 
petitioner  states  that — 

(a)  Split  ventilation  is  a  more  efficient 
method  of  ventilation  an  active  working 
section  than  sweep  ventilation  because 
it  minimizes  the  necessity  for  mobile 
face  equipment  to  travel  through  curtain, 
thus  enhancing  safety;  provides  for  a 
more  dust  free  environment  in  which  to 
work;  and  requires  one  additional  row 
of  brattice,  which  will  provide  an 
additional  isolated  travelway;  and 

(b)  CO  monitors  provide  for  an 
effective  and  reUable  way  to  continually 
monitor  the  belt  line. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  tliat  afforded  by  the  standard. 


Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  liiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  11, 1988.  Copies  of  the  petition 
are  available  fur  inspection  at  that 
address. 

Date:  December  1, 1987. 
Patrida  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 
[FR  Doc.  87-28331  Filed  12-9-87;  8:45  am] 
SILUNO  COOE  4510-43-M 


[Docket  Na  M-87-243-C) 

Dominion  Coal  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Dominion  Coal  Corporation,  P.O.  Box 
70,  Vansant  Virginia  24656  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1103-4(a)  (automatic  fire  sensor 
and  warning  device  systems;  minimum 
requirements;  general)  to  its  Dominion 
No.  4  Mine  (I.D.  No.  44-06417)  located  in 
Buchanan  County,  Virginia.  "The  Petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follow: 

1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  fire  within  each  belt 
flight 

2.  In  a  separate  petition  (M-87-242-C), 
petitioner  proposes  to  use  air  from  belt 
haulage  entries  to  ventilate  active 
working  places. 

3.  Petitioner  will  be  using  a  split 
ventilation  system  in  lieu  of  the  sweep 
type  ventilation  system  currently  in  use 
to  enhance  the  efficiency  of  ventilating 
the  face  areas  and  to  provide  a  better 
environment  in  which  to  work. 

4.  As  an  alternate  method,  petitioner 
proposes  to  install  a  CO  monitoring 
system  to  monitor  the  belts.  The  CO 
monitors  will  be  placed  along  the  belt 
line  at  intervals  not  to  exceed  2000  feet. 

5.  In  support  of  this  request  petitioner 
states  that — 

(a)  Split  ventilation  is  a  more  efficient 
method  of  ventilating  an  active  working 
section  than  sweep  ventilation  because 
it  minimizes  the  necessity  for  mobile 
face  equipment  to  travel  through  curtain, 
thus  enhancing  safety;  provides  for  a 
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more  dust  free  environment  in  which  to 
work;  and  requires  one  additional  row 
of  brattice,  which  will  provide  an 
additional  isolated  travelway;  and 

(b)  CO  monitors  provide  for  an 
effective  and  reliable  way  to  continually 
monitor  the  belt  line. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  ofHce  on  or  before 
January  11, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  ihaX 
address. 
Patricia  W.  SUvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safely  and  Health. 

Date:  December  1. 1987. 
(FR  Doc  S7-28332  Filed  12-9-87;  8:45  am] 
MUMa  COK  4S1A-0-M 


(Oeckat  Na  II-S7-244-C] 

Dominion  Coal  Co^  Petition  for 
Modiflcaflon  of  Application  of 
Mandatory  Safety  Standard 

Dominion  Coal  Corporation.  P.O.  Box 
70,  Vansant.  Virginia  24656  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1105  (housing  of  underground 
transforms  stations,  shops,  and 
permanent  pumps]  to  its  Dominion  No.  4 
Mine  (I.D.  No.  44-06417)  located  in 
Buchanan  County,  Virginia.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirements  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  into  the  return. 

2.  In  a  separate  petition  (M-87-242-C], 
petitioner  proposes  to  use  air  from  belt 
haulage  entries  to  ventilate  active 
working  places,  and  to  install  a  CO 
monitoring  system. 

3.  Petitioner  will  be  using  a  split 
ventilation  system  in  lieu  of  the  sweep 
type  ventilation  system  currently  in  use 
to  enhance  the  efficiency  of  ventilating 
the  face  areas  and  to  provide  a  better 
environment  in  which  to  work.  It  will  be 
necessary  to  provide  transformer 


stations  along  the  belt  line  to  supply 
power  to  the  belt  drives  and  substations 
to  provide  power  to  the  mine  in  general. 
There  will  also  be  a  need  to  set  pumps 
along  the  belt.  Track  will  be  used  in  the 
belt  entry  for  travel,  however,  the  track 
equipment  will  be  battery  powered. 

4.  As  an  alternate  method,  petitioner 
proposes  to  use  air  coursing  over 
electrical  installations  in  active  working 
places. 

5.  In  support  of  this  request,  petitioner 
states  that — 

(a]  Split  ventilation  is  a  more  efficient 
method  of  ventilating  an  active  working 
section  than  sweep  ventilation  because 
it  minimizes  the  necessity  for  mobile 
face  equipment  to  travel  through  curtain, 
thus  enhancing  safety;  provides  for  a 
more  dust  free  environment  in  which  to 
work;  and  requires  one  additional  row 
of  brattice,  which  will  provide  an 
additional  isolated  travelway;  and 

(b)  CO  monitors  provide  for  an 
effective  and  reliable  way  to  continually 
monitor  the  belt  line. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  liiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  11, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Date:  December  1, 1987. 
[FR  Doc.  87-28334  Filed  12-9-87;  8:45  am]      . 

MLUNO  CODE  4510-43-M 

[Docket  No.  M-e7-245-C] 

Horaehead  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Horsehead  Coal  Company,  P.O.  Box 
97,  Hegins,  Pennsylvania  17938  has  filed 
a  petition  to  modify  the  application  of  3C 
CFR  75.1405  (automatic  couplers)  to  its 
No.  1  Slope  (I.D.  No.  36-06279)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 


1.  The  petition  concerns  the 
requirement  that  track  haulage  cars  be 
equipped  with  automatic  couplers. 

2.  Petitioners  states  that  installation  of 
automatic  couplers  on  the  track  haulage 
cars  would  result  in  a  diminution  of 
safety  to  the  miners  affected  due  to  the 
sharp  radius  curves  in  the  track,  the 
undulating  pitch  of  the  slopes,  the 
different  types  of  small  lightweight  cars, 
and  the  systems  of  haulage. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  11, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Sflvey. 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Date:  December  1, 1987. 
[FR  Doc.  87-28333  Filed  12-9-87;  a-4S  am] 

MXMO  COK  4S10-4S-II 


[Dodtet  No.  M-97-2SthC] 

Souttiem  Utah  Fuel  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Southern  Utah  Fuel  Company.  P.O. 
Box  P,  Salina,  Utah  84654  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  Mine  No.  1 
(I.D.  No.  42-00069)  located  in  Sevier 
County,  Utah.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  and 
seals  be  examined  in  their  entirety  on  a 
weekly  basis. 

2.  Petitioner  states  that  certain  areas 
of  the  mine  are  inaccessible  because  of 
two  major  roof  falls.  These  old  workings 
are  comprised  of  a  small  area  that  is 
completely  mined  around  with  active 
ventilated  entries.  No  harmful  gases 
have  been  detected  in  the  area  and  the 
mine  liberates  little  or  no  methane. 

3.  As  an  alternate  method,  petitioner 
proposes  that — 


(a)  A  tight  stoKii^  line  tkat  wItt 
isolate  seals  and  the  entry  froan  die 

beltline  entry  will  be  established.  These 
areas  will  be  ventfiated  wftfi  a  separate 
split  of  air  to  the  return  by  bringing  air 
in  at  one  end  of  the  entry,  across  the 
caved  area,  down  past  the  sealed  area, 
and  directly  to  the  return  by  tbe  use  of 
ventilation  tubing  across  the  beltline 
entry; 

(b)  Air  measuring  ttatictw  will  be 
estabKsbed  for  raeasoring  end 
evaluating  the  air  ventilating  these  areas 
at  specific  locations.  The  air  measuring 
stations  and  approaches  to  it  will  be 
maintained  in  a  safe  condition.  The 
quality,  quantity,  and  direction  of  air 
flow  and  methane  content  will  be 
checked  by  a  certified  person,  at  the 
measuring  stations  on  a  weekly  basis.  In 
addition,  the  return  air  measuring 
stations  will  be  monitored  using  an 
Atmospheric  Monitoring  System  (AMS); 
and 

(c)  Air  velocity  and  methane  wffl  be 
monitored  on  a  continual  basis.  An 
alarm  will  be  set  to  go  off  if  the  methane 
level  increases  by  0.5  percent  and/or  ff 
the  velocity  decreases  by  20  percent 
Methane  gas  or  other  harmful,  noxious, 
or  poisonous  gases  will  not  be  permitted 
to  accumulate  in  these  air  ways  in 
excess  of  the  legal  limits. 

4.  Petitioner  further  states  that  to 
rehabilitate  and  clean  i^  these  two 
major  roof  falls  would  be  exposing 
miners  to  hazardous  roof  and  rib 
conditions  and  could  cause  additional 
rib  hazards  along  the  entry  vrfiere 
people  are  requifed  to  travel  to  make 
examinations. 

5.  For  these  reasons,  petitioner 
requests  a  modification  (^the  standard. 

Request  for  Coimnents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  I^se 
comments  roust  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard,  Arbngton,  Virginia  22200.  All 
comments  must  be  postmarked  or 
received  in  that  office  aa  or  before 
January  11. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

PaMciaW.  Sliver, 

Acting  Associate  AssialQiitSecntwf^r 
MmeSafety  andHeolOi. 

Date:  December  1, 1987. 

[FR  Doc  87-28335  F!Iedt2-»-V:ft«  am) 
BRXma  COOC  491»-«S-W 


NATIONAL  AERONAimCS  AND 
SPACE  AOmmSTRATKMI 

[Notice  New  ST-IM I 

NASA  Advisory  Council  (NACK 
Aoronautica  Advisory  Committee 
(AAC);  Change  In  Date  of  Meeting 

aoency:  National  Aeronautics  and 
Space  Administration. 

Federal  Register  Citation  of  Previous 
AnnouncemenL-  52  FR  44500.  Notice 
Number  87-96,  November  19. 1987. 

Previously  Announced  Times  and 
Dates  of  Meeting:  December  8, 1887, 6:30 
a.m.  to  5  p.m.  and  December  9, 1987, 8:30 
a.m.  to  12:15  p.m. 

Changes  in  the  Meeting:  Dates 
changed  to  January  6, 1988,  8:30  a  jn.  to  5 
p.m.  and  January  7. 1S88.  8:30  a  jn.  to 
12:15  p.m.  Meeting  location  changed  to 
Ames  Research  Center.  National 
Aeronautics  and  Space  Administration. 
Buildmg  247,  room  201.  Moffett  Field. 
CA  94035. 

Contact  Person  for  More  Information: 
Dr.  Randolph  A.  Graves,  Jr.,  Office  ai 
Aeronautics  and  Space  Technology. 
National  Aenmantics  and  Space 
Adminstration.  Washington.  DC  20546^ 
202/453-2828. 
Ann  Bradley, 

Advisory  Coimnfltee  Monogemei»t  Officer, 
National  Aeronautics  and  Space 
Administration. 

December  4. 1987. 

[FR  Doc.  87-28338  Filed  12-9-87;  8:45  am\ 

BILUNQ  COOC  7S1»41-ir 


NATIONAL  ARCHfVES  AND  RECOffDS 
ADMimSTnATION 

Privacy  Actol  1974;  Transfsr  of 
Reconis 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  transfer  of  records 
subject  to  the  Privacy  Act  to  the 
National  Archives. 

summary:  Records  retrieveUe  by 
personal  identifiers  which  are 
transferred  to  the  National  Archives  of 
the  United  States  are  exempt  from  most 
provisions  of  the  Privacy  Act  of  1974  (5 
U.S.C.  552a)  eccept  im-  publicatian  of  a 
notice  in  the  Fedacal  Kagister.  NARA 
pTthhshes  a  quarterly  notice  of  the 
records  newly  traasferrsd  to  the 
National  Archives  of  the  United  States 
which  were  maintained  by  the 
originating  agency  as  a  system  of 
records  subject  to  the  Privacy  Act. 

DATK  Yfr^tTt  comments  most  be 
received  by  January  11, 1988. 


ADORCSS:  Conments  should  be  sent  to 
Adrienne  C  Thomas,  Director,  Program 
Policy  and  Evahiatioa  Division  (NAA), 
National  Archives  and  Records 
Administration,  Washington,  DC  20408. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Dr.  Trudy  Peterson.  Assistant  Archivist 
for  the  National  Archives,  on  (202)  523- 
3130  or  (FTS)  523-3130. 


SUPPt-EMBTTAIIV  I 

In  accordance  with  section  (1K3)  of 
the  Privacy  Act.  archival  records 
transferred  from  Executive  Branch 
agencies  to  the  National  Archives  of  the 
United  States  are  not  subject  io  die 
provisions  of  the  Act  relating  to  access, 
disclosure,  and  amendment  The  privacy 
Act  does  require  that  a  notice  appear  in 
the  Federal  Register  when  records  are 
transferred  to  the  National  Archives  of 
the  United  States.  The  records  of  the 
United  States  Congress  and  all  United 
States  Courts  are  exempt  from  all 
provisions  of  the  Privacy  Act. 
Consequently,  when  records  retrievable 
by  personal  identifiers  are  transferred 
from  the  Congress  or  the  Courts  to  the 
National  Archives  of  the  United  States, 
the  notice  in  the  Federal  Register  does 
not  include  these  records. 

After  transfer  of  rectmis  retrievable 
by  personal  identifiers  from  executive 
branch  agencies  to  the  National 
Archives  of  the  United  States.  NARA 
does  not  maintain  these  records  as  a 
separate  system  of  records.  NARA  will 
attempt  to  locate  ^>ecific  records  about 
the  individual.  Records  in  the  National 
Archives  of  the  United  States  may  not 
be  amended,  and  NARA  will  not 
consider  any  requests  for  amendment. 

Archival  records  maintained  by 
NARA  are  arranged  by  Record  Group 
depending  on  the  agency  of  origiiL 
Within  each  Record  Group,  the  records 
are  arranged  by  series,  thereunder 
generally  by  filing  unit,  and  thereunder 
by  document  or  groups  of  documents. 
The  arrangement  at  the  series  level  or 
below  is  generally  the  one  used  by  the 
originating  agency.  Usually,  a  system  of 
records  corresponds  to  a  series,  and  this 
notice  uses  the  series  title  as  the  title  of 
the  system  of  records. 

The  following  systems  of  records 
retrievaUe  by  personal  identifiers  have 
been  transfened  to  the  National 
Archives: 

1.  System  atuut:  National  Archives 
Record  Grasp  7S^  Records  of  the  Bureau 
of  Indian  Abirs  (Departaient  of  the 
Interior).  HaakcB  Ind^  )nnior  College 
Student  Reoorda.  1885-1962. 

Systam  ktcotiom:  National  Archives- 
Kansas  City  Btanch,  2312  East  Bannister 
Road,  Kansas  City,  Missouri  64131. 
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Categories  of  individuals  covered  by 
the  system:  Student  or  potential 
students  at  Bureau  of  Indian  Affairs 
schools  (including  contract  schools)  and 
applicants  for  or  recipients  of  BIA 
scholarships  or  educational  grants, 
1885-1962. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars. 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C  552a  (1)(3).  Further  information 
about  uses  and  restrictions  may  be 
found  in  36  CFR  Part  1256  and  in  the 
General  Notice  published  by  the 
National  Archives  and  Records 
Administration  in  40  FR  54786  (October 
2. 1975). 

Categories  of  records  in  the  system: 
Student  case  files,  attendance  and 
performance  records,  banking  records 
and  expenditures  of  tribal  benefit  funds 
and  applications  for  grants  and  grant 
agreements. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage;  Paper  records  stored  in 
boxes. 

b.  Retrievability:  Arranged 
alphabetically  by  name  of  student. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives. 
National  Archives  and  Records 
Administration.  8th  and  Pennsylvania 
Avenue,  NW,  Washington.  DC.  2040a 

Notification  Procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  Part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for      ' 
amendment  will  not  be  considered.  I 
More  information  regarding  access 
procedures  is  available  in  die  Guide  to 
the  National  Archives  of  the  United^ 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents. 


Government  Printing  Office, 
Washington.  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  Part 
1253. 

Dated:  December  3, 1987. 
Frank  G.  Burke, 

Acting  Archivist  of  the  United  States. 
(FR  Doc.  87-28295  Filed  12-9-67;  8:45  am] 

BILLING  CODE  751S-«1-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

The  following  package  is  being 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  in 
compliance  with  the  Paperwork 
ReducUon  Act  (44  U.S.C.  Chapter  35). 
Subject:  Semiannual  Financial  and 
Statistical  Report.  NCUA  5300  (3133- 
0004) 

Abstract:  741.10  Financial  and 
Statistical  and  Other  Reports— the 
regulation  requires  each  federally 
insured  credit  union  to  submit  to  the 
NCUA  a  completed  Financial  and 
Statistical  Report  NCUA  5300  for 
midyear  and  year-end. 

Frequency:  A  credit  union  is  required 
to  completed  and  submit  the  financial 
and  statistical  report  twice  each  year — 
as  of  December  31  and  June  30. 

Burden:  The  average  time  to  complete 
each  report  is  45  minutes. 

Respondents:  All  federal  credit 
unions,  federally  insured  state  chartered 
credit  unions  and  participating  non- 
federally  insured  state  chartered  credit 
unions  complete  and  will  submit  the 
subject  report. 
OMB  Desk  Officer:  Robert  Fishman 
Copies  of  the  above  information 
collection  clearance  package  may  be 
obtained  by  calling  the  National  Credit 
Union  Administration,  Administrative 
Office  on  (202)  357-1055. 
Written  comments  and 
recommendations  for  the  listed 
collection  should  be  sent  directly  to  the 
OMB  Desk  Officer  designated  above  at 
the  following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503,  Attn:  Robert  Fishman. 

Date:  December  1, 1987. 
Becky  Baker, 

Secretary  of  the  NCUA  Board. 

|FR  Doc.  87-28290  Filed  12-*-87;  8:45  am) 

BILLING  CODE  7S3S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockst  Nos.  50-327  and  50-328] 

Tennessee  Valley  Authority;  Sequoyah 
Nudear  Plant,  Unite  1  and  2 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
Part  50,  Appendix  A,  General  Design 
Criterion  (GDC)  56— Containment 
Isolation  for  the  Vacuum  Relief  Lines— 
to  the  Tennessee  Valley  Authority  (the 
licensee)  for  the  Sequoyah  Nuclear 
Plant,  Units  1  and  2.  located  at  the 
hcensee's  site  in  Hamilton  County, 
Tennessee.  The  exemption  was 
requested  by  the  licensee  by  letter  dated 
February  3, 1987,  supplemented  on  April 
8, 1987. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  would  permit  the 
containment  isolation  for  the  vacuum 
relief  penetrations  lines  to  be  provided 
by  two  outboard  isolation  valves 
located  outside  of  the  primary 
containment  shell.  GDC  56  requires  that 
each  line  that  is  connected  directly  to 
the  containment  atmosphere  and 
penetrates  primary  reactor  containment 
shall  be  provided  with  containment 
isolation  valves.  The  type  of  valves, 
automatic  or  locked  closed,  and  the 
location  of  valves,  one  inside  and  one 
outside  containment,  are  specified  in 
GDC  56.  These  requirements  must  be 
met  unless  it  can  be  demonstrated  that 
the  containment  isolation  provisions  for 
a  specific  class  of  lines  are  acceptable 
on  some  other  defined  basis.  Sequoyah 
Nuclear  Plant,  Units  1  and  2  provide  a 
design  that  complies  with  GDC  56 
except  for  valve  location  only. 
Therefore,  the  exemption  is  specific  to 
valve  location  only. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
permit  the  licensee  to  operate  the  plant 
without  being  in  violation  of  the 
Commission's  regulations. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  is  from  the 
valve  location  requirements  as  specified 
in  GDC  56.  The  tlvree  vacuum  relief  lines 
are  required  to  relieve  pressure  firom  the 
primary  annulus  into  containment,  in  the 
event  of  an  inadvertent  actuation  of 
containment  spray  (CS)  or  air  return  fan 
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operation  so  as  to  prevent  unacceptable 
pressure  differentials  from  developiog 
across  the  contaimnent  shell.  If 
containment  atmospheric  leakage 
should  occur,  the  leakage  is  into  the 
annulus  not  to  the  environment  This 
leakage  would  be  collected  and  filtered 
in  a  controlled  manner.  Consequently, 
the  radiological  releases  will  not  be 
greater  than  previously  determined  nor 
does  the  proposed  exemption  otherwise 
affect  radiological  plant  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
envirormtental  impacts  assocated  with 
this  proposed  exemption. 

With  regard  to  potential 
noiu-adiological  impacts,  the  proposed 
exemption  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  we  have  concluded  diat  the 
environmental  effects  of  the  proposed 
action  are  negligible,  any  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  of  the  operation  of  the  plant  and 
would  result  in  the  licensee  being  in 
violation  of  the  Commission's 
regulations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  nse  of 
resources  not  previously  considered  In 
connection  with  the  "Final 
Environmental  Statonent  Related  to  the 
Operation  of  Sequoyah  Nuclear  Plant. 
Units  1  and  2,"  dated  July  1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  that  supports  the  proposed 
exemption.  The  NRC  staff  did  not 
corisult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  envinmmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
condudes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  February  3, 1987.  and 
supplemented  April  8. 1987  which  are 
available  for  public  inspection  at  the 


Conunission's  Public  Document  Room. 
1717  H  Street.  NW,  Washington,  Da 
and  at  the  Chattanooga-Hamilton 
Coonty  Library.  lOOl  Broad  Street. 
Chattanooga.  Tennessee  37402. 

Dated  al  Bethesda,  Maryland  this  3rd  day 
of  December,  1987. 

For  The  Nvdear  Regnbtory  Commission. 
GoryCZM^ 

Assistant  Director  for  Profecta,  TVA  Projects 

Division,  Office  of  Special  Projects. 

[FR  Doc.  87-28381  Filed  li-9-«7;  8:45  am) 
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Tennessee  Valley  Authority;  Sequoyah 
Nuclear  Plant,  Unite  1  and  2; 
Enwlronmentai  Assessment  snd 
Finding  of  No  StgnHicsnt  Impact 

[Docket  Noa  50-327  and  50-328] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
Part  50,  Appendix  A,  General  Design 
Criterion  (GDC)  55— Containment 
Isolation  foi  the  Residual  Heat  Removal 
(RHR)  system  loop  supply  line — to  the 
Tennessee  Valley  Authority  (the 
licensee)  for  the  Sequoyah  Nuclear 
Plant,  Units  1  and  2,  located  at  the 
hcensee's  site  in  Hamilton  County, 
Tennessee.  The  exemption  was 
requested  by  the  licensee  by  letter  dated 
February  3. 1987,  son>Iemented  on  April 
8,1967. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  would  permit 
coatainment  isolation  valves  for  the 
RHR  loop  supply  line  penetrating 
containment  to  be  provided  by  a  check 
valve  and  a  remote  manual  motor- 
operated  valve,  both  inside  ccmtainment 
GDC  55  requires  that  each  reactor 
coolant  pressure  boundary  line 
penetrating  the  primary  reactor 
containment  be  provided  with 
containment  isolation  valves.  The 
combination  of  valves  is  to  be  one 
inside  and  one  outside  containment  and 
either  automatic  or  locked  closed.  These 
requirements  must  be  met  unless  it  can 
be  demonstrated  that  the  containment 
isolation  provisions  for  a  specific  class 
of  lines  are  acceptable  on  some  other 
defined  basis. 

The  Sequoyah  Nuclear  Plant,  Units  1 
and  2  design  complies  with  the 
redundancy  requirements  of  GDC  55  but 
does  not  meet  the  requirements  for 
valve  location.  Therefore,  an  exemption 
is  needed  from  GDC  55  specifically  for 
containment  isolation  valve  location. 


Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
permit  the  licensee  to  operate  the  plant 
without  being  in  violation  of  the 
Commission's  regulations. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  is  from  the 
valve  location  requirements  as  specified 
in  GDC  55.  The  RHR  loop  supply  line  is 
required  to  supply  water  to  the  reactor 
coolant  system  loop  1  and  3  hot  legs 
during  nornkal  operation.  It  is  also  used 
for  post-accident  Emergency  Core 
Cooling  System  injection/recirculation. 
Since  the  existing  redundant  isolation 
valves  are  inside  containment,  any 
leakage  occurring  would  be  to  the 
containment  and  not  to  the  environment 
This  leakage  would  be  collected  and 
filtered  in  a  controlled  manner. 
Consequently,  the  radiological  releases 
will  not  be  greater  than  previously 
determined  nor  does  the  proposed 
exemption  otherwise  affect  radiological 
plant  effluents.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  this  proposed 
exemptioa. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  does  not  affect 
nonradiological  plant  eflhients  and  has 
no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

The  alternative  to  the  proposed  action 
would  be  to  require  the  licensee  to 
install  a  remote  manual  or  automatic 
power-operated  valve  outside 
containment  in  the  RHR  loop  supply 
line. 

The  licensee  has  estimated  that 
modifications  to  the  system  to  tntng  it 
into  compliance  with  GDC  55  wrould 
result  in  a  minimum  personnel 
radiological  exposure  of  15  person-rem 
to  the  work  crew. 

Since  NRC  staff  has  concluded  that 
the  enviroiunental  effects  of  the 
proposed  action  are  negligible,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  of  the  operation  of  the  plant  and 
would  result  in  the  licensee  incurring  the 
radiological  cost  described  above  or 
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being  in  violation  of  the  Commission's 
regulations.  i 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Related  to  the 
Operation  of  Sequoyah  Nuclear  Plant, 
Units  1  and  2,"  dated  July  1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  that  supports  the  proposed 
exemption.  The  NRC  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  signiRcant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  Hcensee's  request  for 
exemption  dated  February  3, 1987,  as 
supplemented  April  8, 1987,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW.  Washington.  DC. 
and  at  the  Chattanooga-Hamilton 
County  Library.  1001  Broad  Street. 
Chattanooga.  Tennessee  37402. 

Dated  at  Bethesda.  Maryland  this  3rd  day 
of  December,  1987. 
For  The  Nuclear  Regulatory  Commission. 

Gaiy  G.  Zecfa. 

Assistant  Director  for  Projects.  TV  A  Projects 
Division.  Office  of  Special  Projects. 
|FR  Doc.  87-28382  Filed  12-9-87:  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 


Demonstration  Project;  An  Integrated 
Approach  to  Pay,  Performance 
Appraisal,  and  Position  Classification 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  amendment  of  Navy 

Personnel  Management  Demonstration 

Project  plan  to  include  clerical/assistant 

positions  at  the  Naval  Weapons  Center. 

and  to  provide  for  recruitment  bonuses. 

SUNMARY:  This  notice  provides  for 
establishment  of  a  career  path,  pay 
bands,  and  series  coverage  for  clerical/ 
assistant  positions  at  the  Naval 
Weapons  Center  (NWC)  China  Lake. 
California.  Clerical/assistant  positions 
at  the  Naval  Ocean  Systems  Center 
(NOSC),  San  Diego,  California,  were 


entered  into  the  project  in  September, 
1982.  The  notice  also  provides  for  the 
addition  of  a  recruitment  bonus  feature 
for  especially  difficult-to-fiU  positions  at 
both  Centers. 

EFFECTIVE  DATE:  Pay  period  beginning 

November  22, 1987. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 

In  San  Diego,  California,  Susan  Rainville 
(619)  225-2131;  (2)  in  China  Lake. 
California.  Robert  M.  Glen  (619)  939- 
3196:  (3)  in  Washington.  DC.  Paul  R. 
Thompson  (202)  632-6164. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Office  of  Personnel  Management 
(OPM)  approved  a  demonstration 
project.  "An  Integrated  Approach  to 
Pay.  Performance  Appraisal,  and 
Position  Classification  for  More 
Effective  Operation  of  Government 
Organizations,"  and  published  the  final 
project  plan  in  the  Federal  Register  on 
Friday.  April  18. 1980  (45  FR  26504). 
Under  the  section  'Types  and  Numbers 
of  Participating  Employees"  (45  FR 
26513).  the  approved  project  plan 
provides  for  the  addition  of  other 
categories  of  employees  as  project 
number  limitations  and  successful 
experience  permit,  subject  to 
consultation  and  agreement  with  OPM. 

The  original  project  plan  has  been 
amended  twice,  to  incorporate 
additional  categories  of  employees  as 
provided  for  in  the  original  notice,  and 
to  otherwise  modify  the  project  plan.  On 
July  28. 1981  (46  FR  38660)  OPM 
identifled  the  technician  career  path  by 
classification  level  and  showed  its 
relationship  to  grade  levels  in  the 
General  Schedule.  Technicians  entered, 
the  demonstration  project  on  August  23. 
1981.  In  addition,  the  notice  amended 
procedures  for  converting  employees 
exiting  from  the  demonstration  project 
to  positions  in  the  General  Schedule. 

On  September  24. 1982  (47  FR  42306) 
OPM  approved  additional  expansion  of 
project  coverage  and  modifications  to 
the  project  plan.  These  included: 

(a)  Establishment  of  the  career  path 
for  technical  specialists,  and  entry  of 
administrative  and  technical  specialist 
employees  GS-5  through  11  at  both 
Centers  (those  GS-12  and  above  entered 
previously)  and  all  clericals/assistants 
at  the  Naval  Ocean  Systems  Center; 

(b)  Modification  of  the  Technician 
Career  Path; 

(c)  Elimination  of  specific 
requirements  to  use  certain  performance 
rating  titles,  and  conforming  changes: 

(d)  Combinations  of  performance 
rating  groups  into  retention  groups  for 
reduction  in  force; 


(e)  Revision  of  the  minimum  amount 
of  salary  increase  an  employee  may 
receive  at  the  time  of  promotion;  and 

(f)  Modification  of  the 
"Reconsideration  of  Performance 
Rating"  process  to  more  closely  parallel 
the  Navy  grievance  procedure. 

Additional  Category  of  Participating 
Employees 

Because  5  U.S.C.  47  limits 
demonstration  projects  to  5000 
employees.  NWC's  clerical/assistant 
and  supervisory  police  and  firefighting 
employees  were  not  previously  added  to 
the  project.  Public  Law  98-224.  enacted 
March  2, 1984.  waived  the  statutory  limit 
on  the  number  of  participants.  NWC  has 
therefore  established  the  DG  career  path 
for  these  employees,  paralleling  the 
career  path  in  existence  for  similar 
employees  at  NOSC  since  September. 
1982.  Addition  of  these  employees  will 
result  in  the  inclusion  of  virtually  all 
General  Schedule  employees  at  both 
Centers  in  the  demonstration  project. 

A  few  employees  included  in  the  DG 
Career  Path  at  NWC  are  represented  by 
a  labor  union,  the  China  Lake  Police 
Officers  Association  (CLPOA).  NWC 
and  CLPOA  have  reached  an  agreement 
for  including  these  employees  which  is 
in  accordance  with  5  U.S.C.  4703(f). 

Project  Flan  Modifications 

Time-in-level  requirements  for 
promotion  between  the  "A"  and  "I" 
levels  of  all  existing  career  paths  at 
each  Center  have  been  removed.  This  is 
generally  in  keeping  with  current  OPM 
regulations,  which  do  not  establish  time- 
in-grade  requirements  for  one-grade 
promotions  to  GS-5  or  below,  the  GS 
grades  corresponding  to  the  "A"  and  "I" 
levels.  For  the  same  reason,  no  time-in- 
level  requirements  are  being  established 
for  promotion  between  the  DG-A.  DG-I 
and  DG-II  levels  of  the  new  DG  Career 
Path  at  NWC.  (The  lower  portion  of  the 
new  DG-II  level  corresponds  to  GS-5.) 
In  accordance  with  the  original  project 
plan  as  amended,  there  will  be  time-in- 
level  requirement  of  one  year  at  NWC 
for  promotion  from  DG-II  to  DG-III. 

Table  5.  showing  career  paths  under 
the  project,  has  been  modified  to  include 
the  DG  Career  Path  at  NWC.  The  table 
is  further  modified  to  indicate  NOSC's 
authority  to  adopt  NWC's  DG  Career 
Path  in  place  of  its  own.  subject  to  OPM 
approval. 

The  compensation  provision  of  the 
project  plan  are  extended  to  include 
authority  to  pay  recruitment  bonuses. 
This  authority  will  be  used  for  selected 
hard-to-fill  jobs  in  the  DP  Career  Path. 


Review  of  Proposed  Project 
Modifications 

Draft  modifications  to  the  Navy 
demonstration  project  were  presented  to 
OPM  staff  In  a  meeting  held  at  OPM  on 
May  21, 1987.  Presentations  on  the 
proposed  Clerical/Assistant  Career  Path 
and  recruitment  bonus  were  made  by 
NWC  and  NOSC  representatives, 
respectively.  OPM  staff  members 
concurred  generally  with  the  requested 
modifications  to  the  project  plan. 
Additional  supporting  information  on 
career  ladders,  major  occupations,  time- 
in-level  requirements,  pay  progression 
and  the  entry  process  was  submitted  to 
OPM  on  August  25, 1987.  The 
Department  of  Navy  formally  submitted 
the  modifications  to  OPM  for  approval 
on  September  24. 1987.  Preliminary 
approval  was  granted  by  OPM  on 
October  22, 1987.  pending  the  outcome 
of  a  public  hearing  to  be  held  at  NWC. 

Briefings  and  meetings  with  affected 
clerical/assistant  personnel  at  NWC 
were  held  during  May  and  June  1987. 
Various  written  materials  were  also 
made  available  to  employees  there. 

Comments 

An  informal  hearing  was  held  at  the 
Naval  Weapons  Center  in  China  Lake 
on  October  30, 1987  to  give  employees 
an  opportunity  to  comment  on  the  entry 
additional  employees  into  the  project 
through  establishment  of  the  DG  Career 
Path.  The  record  was  left  open  for 
written  comment  until  November  6, 
1987.  No  hearing  was  held  at  the  Naval 
Ocean  System  Center  because  of  the 
minimal  impact  of  the  proposed 
recruitment  bonuses  on  current 
employees. 

Approximately  90  employees  attended 
the  hearing.  Six  attendees  made  pubhc 
comments  at  the  hearing;  a  seventh 
employee  submitted  a  written  statement 
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The  following  is  a  summarj'  of  these 
comments  by  subject  matter 

1.  Two  employees  staled  that  career 
ladders  for  most  or  all  secretaries 
should  extend  to  DG-IU  under  the 
project.  However,  a  third  commented 
that  many  secretaries  who  receive  good 
performance  ratings  will  still  have  more 
pay  potential  under  the  project  than 
previously.  There  will  be  a  greater 
chance  that  secretaries  seeking  higher 
pay  but  wishing  to  remain  as  secretaries 
will  be  able  to  do  so  without  changing 
occupations. 

2.  Two  employees  expressed  some 
concern  about  performance-based  pay. 
One  noted  that  pay  decisions  would  be 
less  mechanical,  more  dependent  on 
supervisor's  decisions,  but  the  system 
could  also  give  deserving  employees  a 
chance  to  earn  more  pay.  Another 
employee  was  concerned  about  the 
impact  on  performance  ratings  of  having 
a  pre-estabhshed  amount  of  funds 
budgeted  for  performance  pay.  This 
would  limit  the  number  of  high  ratings 
which  could  be  given. 

3.  One  employee  recounted  in  detail 
the  extensive  participation  by  clerical 
employees  in  developing  and  working 
for  estabhshment  of  the  DG  Career  Path. 

4.  One  employee  noted  there  had  not 
been  RIF  at  NWC  since  the  project 
began  and  wondered  how  the 
demonstration  RIF  procedures  would 
work  in  practice. 

5.  One  employee  expressed  concern 
about  the  impact  of  entry  into  project  on 
employees  receiving  saved  pay. 

6.  Another  employee  wondered 
whether  the  project  would  adversely 
affect  NWC's  upward  mobility  program, 
whereby  clerical  employees  currently 
receive  a  special  opportunity  to  move 
into  other  career  paths. 

Comments  at  the  hearing  were  not  so 
extensive  or  critical  as  to  warrant  delay 
in  establishing  the  DG  Career  Path.  Most 


comments  were  either  favorable  or 
expressed  concerns  about  aspects  of  the 
project  such  as  performance-based  RIF 
procedures,  saved  pay.  and  pay-for- 
performance  which  are  already  in  effect 
for  all  career  paths.  Modification  of 
these  systems  for  DG  Career  Path  only 
would  not  be  appropriate.  Other,  more 
narrowly  focused  concerns  about  the 
proper  classification  of  some  secretaries 
and  the  impact  of  the  project  on  the 
upward  mobility  program  can  be 
accommodated  within  the  project  plan, 
and  are  being  addressed  by  Center 
management  at  its  discretion. 

U.S.  Office  of  Personnel  Management. 
Coostance  Homer. 

Director. 

The  demonstration  project  plan,  An 
Integrated  Approach  to  Pay, 
Performance  Appraisal,  and  Position 
Classification  for  More  Effective 
Operation  of  Government 
Organizations,  published  in  the  Federal 
Register  on  Friday,  April  18. 1980  (45  FR 
26504-26543).  and  amended  by  Notices 
published  in  the  Federal  Register  on 
Tuesday.  July  28. 1981  (46  FR  38660- 
38661).  and  on  Friday,  September  24, 
1982  (47  FR  42306-42312)  is  fiulher 
amended  as  follows: 

1.  Pen  and  Ink  Changes  to  Promotion 
Section.  In  45  FR  26519,  under  the 
section  entitled  "Promotions,"  add  a 
statement  after  the  beginning  of  the 
second  paragraph  which  reads: 
"Minimum  time-in-Ievel  (T-I-L) 
requirements  will  be  as  follows:"  Level 
A  to  I  at  both  Centers,  and  DG-I  to  DG- 
II  at  Naval  Weapons  Center— no 
minimum  established. 

2.  Career  Paths  and  Pay  Levels  as 
Related  to  Current  GS  Grade  Levels. 
Replace  Table  5  under  the  section 
"Demonstration  Elements."  47  FR  42309, 
with  the  following  revised  Table  5  and 
subsequent  new  text: 

BILUMG  COOC  e32S-01-M 
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TABI£  5  CAREER  PAIRS  AND  "PKI  I£VEL5  AS  RELATED 
TO  GS  (StMJE  I£VELS 


Scientists, 
QigineexS/ 
end  Senior 
Staff 


Teclvdciais 
(NQSC  only) 


Technicians 
(NWCcnly) 


Tednical 
{Specialists 


Adainistzative 
^peciadists 


GS 

DP 

GS 

OT 

GS 

GS 

DS 

GS 


1-4 

5-e 

9-11 

12-13 

14-15 

16-18 

A 

I 

II 

in 

IV 

V 

1-4 

5-8 

9-10 

11-12 

A 

I 

n 

HI 

1-4 

5-7 

8-10 

11-12 

A 

I 

II 

III 

1-4 

5-8 

9-10 

11-12 

A 

I 

n 

III 

1-4 

5-8 

9-10 

11-12 

1 

A 

I 

II 

.  ni 

MN 


Genexzd 
(NOec  only) 


General 
(NMC  only) 


GS 

1-3 

4-5 

6-7 

8-9 

10-11 

DG 

A 

I 

n 

TTI 

IV 

GS 

1-3 

4-5 

5-6 

6-7 

8-9 

10-11 

ix; 

A 

I 

TT 

III 

IV 

V 

*  NWC  career  path  entry  is  effective  the  pay  period  beginning  nav&iter  22,  1987. 
NQSC  is  authorized  to  retedn  their  previously  established  Clerical/Assistant 
Gireer  Path  or  to  adopt  NWC's  DG  Career  Path,  subject  to  OFM  approval. 
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Both  Centers  intended  to  enter  their 
clerical/assistant  workforces  into  the 
demonstration  project  as  shown  in  45  FR 
2G515.  However,  until  the  project 
population  limit  was  waived  in  1984,  the 
NWC  Clerical/Assistant  Career  Path 
could  nut  be  included.  Continued 
extensive  use  of  the  General  Schedule  at 
NWC  alongside  of  the  demonstration 
plan  has  created  problems  involving 
position  classiflcation,  precise  grade 
determination,  communication,  turnover, 
management  flexibility  and  morale.  The 
Clerical/Assistant  Career  Path  is 
appropriate  to  a  population  with 
multiple  entry  and  full  performance 
levels.  It  will  provide  similar  salary 
growth  potential  to  the  current  GS 
system  without  any  need  for  larger  merit 
increases  than  those  available  to  other 
career  paths  in  the  project.  It  will 
preserve  also  the  broad  pay  band 
approach  implemented  for  the  other 
career  paths  as  well  as  the  same  size 
pay  pools,  pay  system  structure,  and 
performance  assessment,  rating,  and 
payout  approach. 


50th  percentile 

of  College  Placement 

Council  Offers 


The  recruitment  bonus  may  not 
exceed  15%  of  the  new  hire's  base 
salary.  Receipt  of  the  bonus  will  be 
subject  to  the  employee's  agreement  to 
remain  an  employee  of  the  Center  for  a 
minimum  of  one  year.  An  employee  who 
does  not  fulHll  the  agreement  must 
repay  a  prorated  share  of  the  bonus  for 
each  month  not  completed,  unless 
failure  to  complete  is  due  to  death  or 
disability,  or  is  determined  by  the 
Commander  and  the  Technical  Director 
to  be  for  the  convenience  of  the 
government. 

Each  candidate  meeting  the 
established  criteria  who  is  offered, 
accepts,  and  enters  on  duty  will  receive 
a  bonus  regardless  of  university,  grade 
point  average,  or  other  factors.  The 
bonus  is  not  considered  part  of 
continuing  salary  for  purposes  of 
budgetary  accounting,  or  for  any  benefit 
related  to  base  pay  including  retirement 
and  workers  compensation. 

The  effectiveness  of  the  recruitment 
bonus  in  increasing  recruitment  success 
will  be  evaluated  using  several 
measures,  including: 


The  Clerical/Assistant  (DG)  Career 
Path  at  NWC  differs  from  the  DG  Career 
Path  in  place  at  NOSC,  chiefly  in  its  use 
of  more  extensively  overlapping  pay 
bands.  Should  NVv'C's  approach  prove  to 
be  particularly  8ucce8s^al,  NOSC  will, 
subject  to  approval  by  0PM,  be 
permitted  to  replace  its  current  DG 
Career  Path  with  NWC's. 

3.  Modification  of  the  Compensation 
Section.  In  45  FR  26520  at  the  end  of  the 
paragraph  entitled  "New  Hires,"  add  the 
following: 

Recruitment  Bonus 

A  goal  in  establishing  the 
demonstration  project  was  to  increase 
the  degree  to  which  NOSC  and  NWC 
are  able  to  attract  and  recruit  scientists 
and  engineers.  The  provisions  for 
flexible  starting  salaries  have  enabled 
both  Centers  to  do  so.  particularly  for 
candidates  with  bachelor's  and  master's 
degrees.  However,  tl;e  Centers  still 
cannot  compete  effectively  for  some 
categories  of  scientists  and  engineers. 


Inhire  salary  rate 
for  category 
candidate 


a.  Acceptance  ratios  of  categories  of 
employees  offered  bonuses  versus 
categories  not  offered  bonuses;  and 

b.  Acceptcnce  ratios  of  candidates 
from  speciHed  quality  schools  when 
bonuses  are  offered  versus  prior  years' 
acceptance  ratios  at  those  schools. 

[FR  Doc.  87-28366  Filed  12-»-«7;  8:45  am] 
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POSTAL  RATE  COMMISSION 

lOfder  No.  78t;  Docket  Na  MC8B-1] 

Money  Order  Sale  Limitations,  1987; 
United  States  Postal  Service's  Filing  of 
Proposal  To  Authorize  Restrictions  on 
the  Sale  of  Postal  Money  Orders  and 
Order  Designating  Officer  of  the 
Commission  and  Fixing  Procedural 
Dates 

Issued  December  4, 1987. 

Before  Commissioners;  Jdnct  D.  Stuiger, 
Chairman;  Patti  Birge  Tyson,  Vice-Chairman: 
John  W.  Crutchen  Henry  R.  FoUom;  Wit. 
Trey"  LeBlunc  III. 


It  has  already  been  demonstrated 
imder  the  project  that  salary  offers 
closer  to  those  offered  by  private 
industry  have  resulted  in  increased 
recruitment  success.  An  alternative 
which  has  not  been  tried  is  a  one-time 
recruitment  bonus  over  and  above  base 
salary.  This  method  has  the  potential 
advantage  of  enhancing  the  Centers' 
competitiveness  while  not  necessarily 
increasing  continuing  salary  costs. 

The  Centers  are  authorized  to  pay 
recruitment  bonuses  to  attract 
candidates  for  specially  designated 
critical  positions.  Annually,  each  Center 
will  target  disciplines  and  degrees  in 
which  they  have  had  little  or  no 
recruiting  success  in  the  previous  year, 
such  as  Electronics  Engineers  and 
Computer  Scientists  with  Ph.D's. 

The  Commander  and  Technical 
Director  will  establish  the  bonus  amount 
for  the  targeted  disciplines  and  degress 
prior  to  the  beginning  of  the  recruiting 
year,  based  on  recommendations  from 
the  cognizant  committee.  An  example  of 
how  a  bonus  amount  would  be  set  is: 


Bonus  up  to  15% 
of  inhire 
salary 
rate 


Notice  is  hereby  given  that  on 
December  4, 1987,  the  United  States 
Postal  Service,  pursuant  to  section  3623 
of  title  39,  United  States  Code,  filed  a 
request  with  the  Postal  Rate 
Conunission  for  a  Recommended 
Decision  on  proposed  changes  to  the 
Domestic  Mail  Classification  Schedule 
(1)  to  make  an  editorial  change  to  state 
correctly  the  maximum  value  for 
individual  money  orders;  and  (2)  to 
authorize  the  Postal  Service  to  make 
permanent  rather  than  temporary 
restrictions  on  sales  of  postal  money 
orders.  39  CFR  8.020. »  This  filing  has 
been  designated  Docket  No.  MC88-1. 

The  proposal  was  accompanied  by  the 
filing  of  die  Direct  Testimony  of 
Grayson  M.  Poats  in  support  of  the 
proposal. 

Motion  for  waiver  of  Rules  64(b)(3) 
and  64(c).  Simultaneously  with  the  filing 
of  the  case,  the  Postal  Service  filed  a 


'  The  specific  changes  to  the  Domestic  Mail 
ClassificaUon  Schedule  are  set  out  in  legislative 
format  in  Attachment  A  of  the  Postal  Servicd's 
Request. 
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Motion  for  Waiver  of  Sections  64(b)(3] 
and.  in  part,  64(c]  of  the  Commission's 
rules  of  practice.  (39  CFR  3001.64(b)(3) 
and  (c).)  Section  64(b)(3)  requires  the 
Postal  Service  to  nie  a  statement 
"identifying  the  degree  of  economic 
substitutabiUty  between  the  various 
classes  and  subclasses"  including  a 
description  of  cross-elasticity  of  dememd 
between  various  classes  of  mail.  Section 
64(c)  requires  the  Postal  Service  to 
provide  information  concerning  the 
characteristics  of  mailers  and  the  items 
they  mail  by  class  and  subclass. 

llie  Postal  Service  says  that  it  should 
be  granted  a  waiver  because  the 
proposed  changes  will  not  have  an 
impact  on  money  order  volumes,  costs 
and  revenues.  Because  the  proposed 
changes  are  limited  to  domestic  money 
order  service,  the  Service  states  that  the 
economic  substitutability  of  the  di^erent 
classes  of  mail  is  not  relevant  to  the 
proposed  change.  Furthermore, 
according  to  the  Service,  waiver  of  rule 
64(b)(3)  and  64(c)  is  justified  because  its 
proposal  would  not  affect  the  character 
of  the  money  order  special  service  "but 
would  cause  a  minor  change  in  the 
customers  who  use  money  order 
service." 

Persons  who  wish  to  address  the 
Postal  Service's  motion  should  Ble  their 
answers  im  or  before  December  30. 1987. 

The  request  of  the  Postal  Service  for  a 
recommended  decision  on  establishing 
changes  to  the  Domestic  Mail 
Classification  Schedule  and  the  motion 
for  waiver  of  certain  filing  provisions  of 
the  Commission's  rules  of  practice  and 
procedure  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  during  regular  business 
hours. 

Intervention.  Any  person  desiring  to 
be  heard  with  reference  to  the  proposal 
submitted  by  the  Postal  Service  in 
Docket  No.  MC88-1  and  to  become  a 
party  to  the  proceeding,  or  to  participate 
as  a  party  in  any  hearing  thereon. 
should  file  a  notice  of  intervention. 
Notices  of  intervention  must  be  filed 
with  the  Secretary,  Postal  Rate 
Commission,  Washington.  DC  20266- 
0001  on  or  before  December  30, 1987. 
and  must  be  in  accordance  with  section 
20  of  the  Commission's  rules  of  practice 
(39  CFR  3001.20).  We  direct  specific 
attention  to  section  20(b)  which  provides 
that  petitions  for  leave  to  intervene  shall 
affirmatively  state  whether  or  not  the 
petitioner  requests  a  hearing,  or,  in  heu 
thereof,  a  conference;  and  further, 
whether  or  not  the  petitioner  intends  to 
participate  actively  in  the  hearing.* 


Alternatively,  persons  seeking  limited 
participation  but  who  do  not  wish  to 
become  parties  may,  on  or  before 
December  30, 1987,  file  a  written  notice 
of  limited  participation,  pursuant  to 
S  3001.20a.  In  addition,  persons  wishing 
to  express  their  views  informally,  and 
not  desiring  to  become  a  party  or  limited 
participant,  may  file  comments  pursuant 
to  section  20b  of  the  Commission's  rules, 
39  CFR  3001.20b. 

Officer  of  the  Commission.  The 
Officer  of  the  Commission  charged  with 
representing  the  interests  of  the  general 
pubic  in  this  docket  (39  U.S.C.  3624(a)]  is 
Stephen  A.  Gold,  Director,  Office  of  the 
Consumer  Advocate.  During  this 
proceeding,  he  will  direct  the  activities 
of  the  Commission  personnel  assigned 
to  assist  him  and  neither  he  nor  such 
personnel  will  participate  in  nor  advise 
as  to  any  Commission  decision  (39  CFR 
3001.8).  The  Officer  of  the  Commission 
shall  supply  for  the  record,  at  the 
appropriate  time,  the  names  of  all 
Commission  personnel  assigned  to 
assist  him  in  this  case. 

In  this  case  the  Officer  of  the 
Commission  shall  be  separately  served 
with  three  copies  of  all  filings,  in 
addition  to  and  simultaneously  with 
service  on  the  Commission  of  the  25 
copies  required  by  section  10(c)  of  the 
rules  of  practice  (39  CFR  3001.10(c)). 

The  Commission  Orders 

(A)  Notices  of  intervention  as  a  full  or 
limited  participator  in  this  docket  shall 
be  sent  to  Charies  L  Clapp,  Secretary, 
Postal  Rate  Commission,  1333  H  Street. 
NW..  Suite  300.  Washington,  DC  20268- 
0001,  on  or  before  December  30, 1987. 

(B)  Responses  to  the  Postal  Service's 
motion  for  waiver  of  sections  64(b)(3) 
and  64(c)  of  the  rules  of  practice  shall  be 
due  on  or  before  December  30, 1987. 

(C)  Stephen  A.  Gold  is  designated 
Officer  of  the  Commission  to  represent  ■ 
the  interests  of  the  general  pubUc  in  this 
proceeding.  Service  of  documents  on  the 
Commission  shall  not  constitute  service 
on  the  Office  of  the  Commission,  who 
shall  separately  be  served  three  copies 
of  all  documents. 

(D)  The  Secretary  shall  cause  this 
Notice  and  Order  to  be  published  in  the 
Federal  Registar. 


By  the  Commission. 
ChariM  L.  Clapp. 

Secretary. 

(FR  Doc.  87-28278  Filed  12-9-67;  8:45  am] 
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*  Poilm  are  encouraged  to  iiifunii  tne  Postal 
Service  inforrsatty  and  tiiuiiiptly  of  deiired 
preliminary  clarificatioiu  of  tiie  Postal  Service's 


presentation,  and  to  consider  the  possibility  of 
settlement  of  any  or  ail  issue*  or  qaestions  of  fact.  If 
the  Postal  Service  beheves  that  settlement 
negotiations  may  be  fruitful,  it  should  consider 
following  the  procedure  used  in  Docket  Na  MC87-1 
and  file  a  motion  to  postpone  the  prehearing 
conference. 


(Order  Na  780;  Dockat  No.  AB8-1] 

Bern.  Idaho  83200,  (Jlnmiy  Kunz,  et  a!., 
Petltionera);  Order  Accepting  Appeal 
and  Establishing  Procedural  Schedule 

Issued:  December  3, 1987. 

Before  Commissioners:  Janet  D.  Steiger. 
Chairman;  Patti  Birge  Tyson.  Vice-Chainnan; 
John  W.  Crutchen  Henry  R.  Folsom;  W.H. 
"Trey"  Le  Blanc  UL 

Docket  Number:  A88-1. 

Name  of  Affected  Post  Office:  Bern, 
Idaho  83220. 

Name(s)  of  Petitioner(s}:  Jimmy  Kunz 
etal. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers: 
November  27, 1987. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)). 

2.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
Oie  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  those  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C. 
404(b](5]).  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioners.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  Orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  December  14, 1987. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Coiamitsioii. 
Chatles  L  Clapp, 

Secretary. 

Appendix 

November  27, 1987— Filing  of  Petition 
December  3, 1987 — Notice  of  Order  of 

Filing  of  Appeal 
December  22, 1987-^Ji8t  day  of  filing  of 

petitions  to  intervene  [see  39  CFR 

3001.111(b)). 


January  4, 1988— Petitioners'  Participant 
Statement  or  Liitial  Brief  [see  39  CFR 
3001.115(a)  and  (b). 

January  25, 1988— Postal  Service 
Answering  Brief  [see  39  CFR 
3001.115(c)). 

February  9. 1988— Petitioners'  Reply 
Brief  should  petitioners  choose  to  file 
one  [see  39  CFR  3001.115(d)]. 

February  16, 1988— Deadlme  for  motions 
by  any  party  requesting  oral 
argument.  The  Commission  will 
schedule  oral  argument  only  when  it 
is  a  necessary  addition  to  the  written 
filings  (see  39  CFR  3001.116). 

March  26, 1988— Expiration  of  120-day 
decisional  schedule  [see  39  U.S.C. 
404(b)(5)). 

[FR  Doc.  87-28280  Filed  12-9-87;  8.45  am] 
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RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterly  Rate  of 
Excise  Tax  for  RaNroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
section  3221(c]  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C  3221(c). 
the  Railroad  Retirement  Board  has 
determined  that  the  excise  tax  imposed 
by  such  section  3221(c)  on  every 
employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  January  1. 1988,  shall  be  at  the 
rate  of  26  cents. 

In  accordance  with  directions  in 
section  15(a)  of  the  Railroad  Retirement 
Act  of  1974.  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  begiiming  January  1. 1988,  30.4 
percent  of  the  taxes  collected  imder 
sections  3211(b]  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  69.6  percent  of  the  taxes 
collected  under  such  sections  3211(b) 
3221(c)  plus  one  hundred  percent  of  the 
taxes  collected  imder  section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall 
be  credited  to  the  Railroad  Retirement 
Supplemental  Account. 

By  Authority  of  the  Board. 
Beatrice  Ezerski. 
Secretary  to  the  Board. 

Dated:  December  1. 1987. 
[FR  Doc.  e7-ZB237  Filed  12-9-87;  8:45  am] 

BILUNQ  coos  7S0S-01-«I 


SECURITIES  AND  EXCHANGE 
COMMISSON 

[Rcleasa  Na  34-25172;  File  No.  SR-MSRB- 
87-121 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board;  Relating  to  Uniform  Practice 
and  Customer  Confirmations 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s{b)(l),  notice  is  hereby  given 
that  on  October  5, 1987,  the  Municipal 
Securities  Rulemaking  Board  ("Board") 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Orgatuzation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

(A)  The  Mimicipal  Securities 
Rulemaking  Board  ("Board")  is  filing 
amendments  to  Board  rule  G-12  on 
uniform  practice  and  Board  ruler  G-15 
on  confirmation,  clearance,  and 
settlement  of  transactions  with 
customers  (hereafter  referred  to  as  the 
"proposed  nde  change").  The  proposed 
rule  change  would  eliminate  the 
presumption  in  favor  of  bearer  securities 
in  rules  G-12(e)(vi)(a)  and  G- 
15(c)(iv)(A)  and  would  permit  deliveries 
of  interchangeable  securities  to  be  in 
either  bearer  or  registered  form,  unless 
there  is  an  agreement  between  parties 
on  a  specific  form  of  delivery.  The 
proposed  rule  change  also  would 
eliminate  the  one-day  reclamation 
provision  in  rule  G-12(g](iii)(4)  for 
seciuities  delivered  in  registered  form. 
Finally,  since  deUveries  could  be  made 
in  either  registered  or  bearer  form  and 
since  a  dealer  may  not  know  the  form  of 
the  security  prior  to  delivery,  the 
proposed  rule  change  woidd  eliminate 
the  requirement  in  rules  G-12(c](vi)(B) 
nd  G-15(a)(iii)(B]  to  designate  a  security 
as  being  in  registered  form  on 
confirmations. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
change 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change. 

(a)  Since  July  1, 1983,  Uie  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 


("TEFRA")  has  required  all  municipal 
securities  over  one  year  in  maturity  to 
be  issued  in  registered  form  to  be 
exempt  from  Federal  income  taxation, 
and  almost  all  municipal  securities 
issued  since  this  date  have  been  issued 
in  registered  form.  Prior  to  the  effective 
date  of  TEFRA,  many  issues  of 
municipal  securities  allowed  holders  to 
choose  registered  or  bearer  certificates 
("interchangeables").  Rules  G- 
12(e)(vi)(a)  and  G-15(c)(iv)(A)  state  that 
deliveries  of  interchangeable  securities 
must  be  in  bearer  form  unless  the 
parties  have  agreed  to  registered 
certificates.  Rule  G-12(g)(iii)(4),  on 
reclamations,  permits  a  dealer  to 
reclaim  interchangeable  securities 
within  one  business  day  of  their  delivery 
if  they  are  in  registered  form  and  were 
not  specified  as  such  at  the  time  of 
trade.  The  proposed  rule  change  would 
eliminate  the  presumption  in  favor  of 
bearer  securities  in  rules  G-12(e)(vi)(a) 
and  G-15(c)(iv)(A)  and  would  permit 
deliveries  of  interchangeable  securities 
to  be  in  either  bearer  or  registered  form, 
unless  there  is  an  agreement  between 
parties  on  a  specific  form  of  delivery. 
The  proposed  rule  change  also  would 
eliminate  the  one-day  reclamation 
provision  in  rule  G-12(g)(iii)(4)  for 
securities  delivered  in  registered  form. 
Finally,  since  deliveries  could  be  made 
in  either  registered  or  bearer  form  and 
since  a  dealer  may  not  know  the  form  of 
the  security  prior  to  delivery,  the 
proposed  rule  change  would  eliminate 
the  requirement  in  rules  G-12(c)(vi)(B]  to 
designate  a  security  as  being  in 
registered  form  on  confirmations. 

The  Board  has  determined  that  the 
presumption  in  favor  of  bearer 
certificates  which  was  adopted  prior  to 
the  TEFRA  requirement  for  registered 
securities,  is  inconsistent  with  today's 
increasing  registered  environment  and 
the  use  of  automated  clearance  and 
settlement  systems.  The  proposed  nde 
change  will  allow  depositories  to 
convert  interchangeable  securities  on 
deposit  from  bearer  to  registered  form 
and  thereby  minimize  the  costs  and 
risks  of  housing  certificates,  clipping 
coupons,  monitoring  calls  and  ofhere 
details  of  processing  bearer  certificates. 

For  dealers,  the  proposed  rule  change 
woidd  reduce  failed  transactions  and 
substantially  alleviate  missed  call 
notices.  The  proposed  rule  change  also 
would  permit  additional  transactions  to 
be  settled  by  book-entry  rather  than  by 
more  expensive  physical  deliveries,  a 
goal  of  the  Board's  automated  clearance 
rules  and  section  17A  of  the  Securities 
Exchange  Act. 

Customers  would  benefit  from  the 
proposed  rule  change  because  of  the 
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better  call  notification,  prompt  interest 
payments  and  the  relative  safety  from 
theft  or  loss  offered  by  registered 
certificates.  The  board  believes  that 
investors  generally  have  become  more 
comfortable  with  registered  securities  as 
nearly  all  new  issue  activity  since  July  1, 
1983.  TEFRA's  effective  date,  has  been 
in  registered  form.  The  Board  believes 
that  as  a  practical  matter,  there  is  little, 
if  any,  incentive  for  holding  bearer 
certificates. 

The  proposed  rule  change  also  would 
delete  the  requirement  that  | 

confirmations  disclose  whether      ' 
securities  are  in  registered  form.  The 
adoption  of  the  proposed  rule  change 
will  eliminate  the  need  for  the  selling 
party  in  a  transaction  to  know  at  the 
time  of  trade  whether  interchangeable 
securities  are  in  registered  or  bearer 
form  unless  there  in  an  agreement  that  a 
specific  form  of  certificate  will  be 
delivered.  If  the  parties  to  a  transaction 
do  agree  on  a  specific  form  of  delivery, 
this  would  have  to  be  noted  on  the 
confirmation,  as  a  special  condition  to 
the  trade. 

(b)  The  proposed  rule  change  is 
adopted  pursuant  to  section  15(b)(2)(C) 
of  the  Securities  Exchange  Act  of  1934, 
as  amended,  which  requires  and 
empowers  the  Board  to  adopt  rules: 

designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in  | 
rpgulating,  clearing,  settling,  processing 
information  with  respect  to,  and  facilitating 
transactions  in  municipal  securities,  to 
rcmove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  io 
municipal  securities,  and  in  general.  to< 

protect  investors  and  the  public  interest 

•  •  • 

B.  Self-Regulatory  Organization 's  I 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  since  it  will 
apply  to  all  brokers,  dealers  and 
municipal  securities  dealers  equally. 

C.  Self-Regulatory  Organization 's  i 
Statement  on  Comments  on  the     ' 
PmposedRule  Change  Received  from 
Members,  Participants,  or  Others 

The  Board  solicited  comments  on  the 
proposed  rule  change  in  an  exposure 
draft  published  in  )une  1987.  The  Board 
received  17  comment  letters  on  the 
exposure  draft  and  one  conunent  letter. 

nL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action  | 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Renter  or  within  such  longer  period  (i) 


as  the  Conmiission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  of  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV,  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubHc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Conmiission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  simiitted  by  January  4, 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  4, 1987. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc  87-28399  Filed  12-9-87;  8:45  amj 

BIIXmG  CODE  MIO-OI-M 


DEPARTMENT  OF  STATE 
[PutMic  Notice  1041] 

Extension  of  the  Restrictions  on  the 
Uses  of  the  United  States  Passport  for 
Travel  To,  In,  or  Through  Libya 

On  December  11, 1981,  pursuant  to  the 
authority  of  Executive  Order  11295  (31 
FR  10603),  and  in  accordance  with  22 
CFR  51.72(a)(3),  the  use  of  the  United 
States  Passport  for  travel  to,  in,  or 
through  Libya  was  restricted.  These 
restrictions  have  subsequently  been 
extended  on  November  29, 1982  (47  FR 
54888).  November  29, 1983  (48  FR  55529). 
November  29, 1984  (49  FR  47585], 


November  25. 1985  (50  FR  49809),  and 
December  9, 1986  (51  FR  44855).  These 
actions  were  required  by  the  unsettled 
relations  between  the  United  States  and 
the  Government  of  Libya  and  the  threats 
of  hostile  acts  against  Americans  in 
Libya. 

The  Government  of  Libya  still 
maintains  a  decidedly  anti-American 
stance  and  continues  to  emphasize  its 
willingness  to  direct  hostile  acts  against 
the  United  States  and  its  nationals.  The 
American  Embassy  in  Tripoli  remains 
closed,  thus  preventing  the  United 
States  from  providing  routine  diplomatic 
protection  or  consular  assistance  to 
Americans  who  may  travel  to  Libya. 

In  light  of  these  events  and 
circumstances,  I  have  determined  that 
Libya  continues  to  be  an  area  "*  *  * 
where  there  is  imminent  danger  to  the 
public  health  or  physical  safety  of 
United  States  travelers." 

Accordingly,  United  States  passports 
shall  remain  invalid  for  use  in  travel  to, 
in,  or  through  Libya  unless  specifically 
validated  for  such  travel  imder  the 
authority  of  the  Secretary  of  State. 

The  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal  Register 
and  shall  expire  at  the  end  of  one  year 
unless  sooner  extended  or  revoked  by 
Public  Notice. 

Date  November  30, 1987. 
George  P.  Shultz. 
Secretary  of  State. 
(FR  Doc.  87-28284  Filed  12-9-87;  8:45  amJ 
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[Public  Notice  CM-8/1137] 

Shipping  Coordinating  Committee; 
Meeting 

The  Shipping  Coordinating  Committee 
will  hold  a  series  of  meetings  to 
consider  U.S.  policy  with  respect  to  an 
upcoming  review  and  possible  revision 
of  international  law  concerning  liability 
and  compensation  for  damage  caused 
by  the  maritime  carriage  of  Hazardous 
and  Noxious  Substances  (MNS).  This 
subject  will  be  considered  by  the  Legal 
Committee  of  the  International  Maritime 
Organization  (IMO)  at  its  59th  Session 
in  April  1988.  The  first  Shipping 
Coordinating  Committee  meeting  in 
preparation  for  the  59th  Session  will  be 
held  at  0930  on  Tuesday,  12  January 
1988,  in  Room  2415  of  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC. 

By  way  of  backgroimd.  in  1982  the 
Legal  Committee  of  the  International 
Maritime  Organization  (IMO)  completed 
a  draft  Convention  on  Liability  and 
Compensation  in  Coimection  with  the 


Carriage  of  Noxious  and  Hazardous 
Substances  by  Sea.  The  draft 
Convention  provided  for  a  regime  of 
strict  liability  for  the  carriers  and 
shippers  of  certain  HNS  transported  in 
bulk  on  tank  vessels;  the  49  HNS 
selected  were  those  judged  to  present 
severe  fire  and  explosion,  toxicity,  and/ 
or  marine  pollution  hazards. 

The  draft  Convention  framework  was 
a  two-tier  system  of  liability,  with 
shipowners  responsible  for  the  lower 
tier  of  damage  and  shippers  bearing 
liability  for  the  upper  tier  up  to  a  certain 
limit  above  the  shipowner's  limit  of 
liability;  actual  compensation  was  to  be 
paid  to  the  victims  out  of  the  proceeds  of 
compulsory  insurance,  with  Contracting 
States  responsible  to  ensure  that 
shipowners  and  shippers  had  the 
required  insurance  before  HNS  were 
transported.  The  specific  monetary 
limits  of  liability  and  a  niunber  of  other 
key  issues  were  left  for  the  Diplomatic 
Conference  to  resolve. 

In  May  1984,  the  International 
Conference  on  Liability  and 
Compensation  for  Damage  in  Connexion 
with  the  Carriage  of  Certain  Substances 
by  Sea  took  up  the  draft  HNS 
Convention,  as  well  as  draft  Protocols 
for  the  1969  International  Convention  on 
Civil  Liability  for  Oil  Pollution  Damage 
and  the  1971  International  Convention 
on  the  Establishment  of  an  International 
Fund  for  Compensation  for  Oil  Pollution 
Damage.  After  extensive  consideration, 
the  draft  HNS  Convention  was  not 
adopted  because  of  the  absence  of  any 
clear  consensus  on  how  to  resolve  the 
fundamental  liability  issues. 

A  substitute  shipper  insurance 
coverage  proposal  introduced  dtuing  the 
Conference  was  rejected  because  the 
delegates  did  not  have  sufficient  time  to 
consider  this  option.  However,  the 
Conference  did  adopt  an  HNS 
Resolution  confirming  the  "need  to 
adopt  uniform  international  ndes  and 
returning  the  draft  Convention  to  IMO 
so  that  die  Organization  might  arrange 
for  the  preparation  of  "a  new  and  more 
widely  acceptable  draft." 

After  the  1984  Conference,  HNS  was 
placed  on  the  Legal  Committee  wot^ 
program  in  the  hope  that  "governments 
and  interested  organizations  might, 
through  informal  consultations  where 
appropriate,  consider  possible  new 
approaches  and  solutions  to  the 
fundamental  issues,'*  In  August  1965.  the 
IMO  Secretary-General  forwarded  a 
report  to  the  Legal  Committee 
identifying  the  HNS  issues  on  which  the 
Diplomatic  Conference  had  revealed 
wide  differences  of  opinion.  Two  years 
later,  when  the  Legal  Committee  held  its 
58th  Regular  Session  in  London  from  12- 
16  October  1987,  ten  nations  joinUy 


submitted  a  brief  outline  of  options 
intended  to  serve  as  the  basis  for  the 
resumption  of  HNS  work. 

The  submission  proposed  that  the  two 
liability  schemes  most  worth  exploring 
are:  (1)  Shipowner  liability 
supplemented  by  compulsory  cargo 
insurance;  and  (2)  shipowner  liability  in 
the  context  of  an  overall  revision  of  the 
1976  International  Convention  on 
Limitation  of  Liability  for  Maritime 
Claims.  The  revision  of  the  1976 
Convention  would  involve  either  raising 
the  global  limitation  amounts  to  a  level 
adequate  to  compensate  HNS  damage, 
or  creating  a  special  layer  of  HNS 
liability  coverage  available  only  for 
HNS  damage. 

Highlights  of  the  Legal  Committee's 
discussion  of  the  HNS  options  paper  at 
the  58th  Session  are  as  follows: 

1.  Most  delegations  expressing  views 
favored  further  work  toward  an 
international  system  of  liability  so  that 
such  a  system  coidd  be  in  place  before 
any  major  HNS  catastrophe;  this 
majority  supported  moviiig  to  HNS  work 
on  a  priority  basis  early  in  1988. 

2.  Many  delegations  expressed  a 
preliminary  preference  for  placing 
liability  on  the  shipowner  alone,  without 
involving  cargo  interests;  a  number  of 
these  delegations  expressed  strong 
interest  in  using  a  revision  of  the  1976 
Convention  as  the  framework  for  an 
HNS  regime. 

3.  The  Committee  was  divided  on  the 
issue  of  packaged  HNS,  with  the 
apparent  majority  in  favor  of  their 
inclusion. 

In  light  of  the  Legal  Committee's 
strong  views  in  support  of  working  on 
HNS  as  a  priority  subject  and  the 
significant  impacts  the  particular  HNS 
scheme  developed  would  have  on  a 
wide  range  of  U.S.  interests  related  to 
industry,  goverrunent  and  the 
enviroimient  the  U.S.  needs  to  develop 
an  overall  HNS  policy.  The  first 
Shipping  Coordinating  Committee 
meeting  on  this  subject  will,  as 
previously  noted,  be  held  on  12  January 
1988.  Participation  by  representatives  of 
all  potentially  affected  interests, 
including  vessels  transporting  bulk  or 
packaged  hazardous  substances, 
chemical  manufacturers,  chemical 
shippers,  marine  terminal  operators, 
port  authorities,  marine  insurers,  state 
and  local  governments,  and 
environmental  groups,  is  encouraged. 

Significant  decisions  about  which 
basic  HNS  option  to  pursue  may  be 
taken  at  the  IMO  Legal  Committee's 
59th  Session  in  April  1988.  and  the  U.S. 
should  therefore  develcH)  its  overall  HNS 
poUcy  as  expeditiously  as  possible.  For 
this  reason,  attendance  at  the  12  January 
public  meeting  by  individuals  with  the 


necessary  backgroimd  to  participate 
fully  in  an  informed  exchange  of  views 
on  the  many  complex  HNS  issues  is 
important. 

It  is  requested  that  those  attending  the 
January  public  meeting  be  prepared  to 
discuss  the  following  preUminary 
questions: 

1.  Assuming  that  an  international  HNS 
regime  for  liability/compensation  is 
developed,  what  general  scheme  would 
best  serve  U.S.  interests  (e.g., 
shipowner-only,  shared  shipowmer- 
cargo,  or  other)? 

2.  How  shotdd  liability/compensation 
be  structured? 

3.  Should  packaged  HNS  be  covered? 

4.  What  principles  shoiUd  guide  the 
formulation  of  the  list  of  covered  HNS, 
and  how  should  this  list  be  developed? 

5.  What  types  of  HNS  incidente/ 
hazards  (e.g.,  fire  and  explosion, 
toxicity,  pollution,  and  unladen  tankers), 
and  what  types  of  potential  HNS 
damage  should  be  covered  (e.g.. 
personal  injury,  property  damage, 
economic  losses,  envirorunental  cleanup 
costs,  etc.)? 

6.  Approximately  what  specific 
monetary  limits  of  liability/ 
compensation  should  be  considered? 

7.  What  are  the  insurance  implications 
of  the  development  of  an  HNS  liability/ 
compensation  scheme? 

8.  In  view  of  the  benefits  which  may 
be  obtained  for  U.S.  interests  from  an 
international  HNS  regime,  on  what  basis 
may  agreement  be  reached  among  U.S. 
public  and  private  sector  interests  on 
the  subject  of  federal  and  state  remedy 
preemption,  a  foreseeable  element  of 
such  a  regime? 

9.  What  U.S.  interests  here  and 
abroad  wrill  be  impacted  by  the 
implementation  of  an  HNS  liability/ 
compensation  scheme? 

10.  What  information  is  available 
concerning  the  number  and  severity 
(actual  or  potential)  of  marine  or  other 
HNS  mishaps  or  near  mishaps  over  the 
past  several  decades? 

Members  of  the  public  are  invited  to 
attend  the  meeting,  up  to  the  seating 
capacity  of  the  room. 

For  further  information  pertaining  to 
the  special  HNS  meetings,  or  the  issues 
to  be  discussed  at  the  12  January  public 
meeting,  please  contact  Captain 
Frederick  F.  Burgess,  Jr.,  or  Lieutenant 
Commander  Frederick  M.  Rosa,  Jr., 
Maritime  and  International  Law 
Division,  U.S.  Coast  Guard  (G-LMI), 
Washington.  DC  20593.  telephone  (202) 
267-1527. 
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Dale:  Dect  mber  1, 1987. 

Ridhaid  C  Scisaota, 

Chairman,  Shipping  Coordinating  Committee. 

[FR  Doc.  87-28283  Fiuled  12-9-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
IDoek«tNo.37S54]  | 

Order  AcQusting  tlw  Standard  Foreign 
Fare  Level  Index 

The  International  Air  Transportation 
Competition  Act  (lATCA).  Pub.  L  96- 
192.  requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 
Board.  estabHsh  a  Standard  Foreign 
Fare  Level  (SFFL)  by  adjusting  the  SFFL 
base  periodically  by  percentage  changes 
in  actual  operating  costs  per  available 
seat-mile.  Order  80-2-69  established  the 
first  interim  SFFL  and  Order  87-10-28 
set  the  currently  effective  two-month 
SFFL  applicable  through  November  30. 
1987. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  December  1. 
1987.  we  have  projected  nonfuel  costs 
based  on  the  year  ended  September  30. 
1987  data,  and  have  determined  fuel 
prices  on  the  basis  of  the  latest 
experienced  monthly  fuel  cost  levels  as 
required  to  the  Department 

By  Order  87-12-11  fares  may  be 
increased  by  the  following  factors  over 
the  October  1. 1979.  level:  1 


M&rMc~. 


Utti  AnwHcs- 

Paciic 


Canada. 


1.1781 
1.1614 
1.600S 
1.1382 


FON  FUHTHOI  mFORMATION  CONTACT: 

]ulien  R.  Schrenk.  (202)  366-2441. 

By  the  Department  of  Transportation. 
Matthew  V.  Scocozza. 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
Date:  December  4. 1987. 
[FR  Doc  87-28293  Filed  12-9-87;  8:45  am] 
MUMG  COK  «t10.«a-« 


Coast  Guard 
[CGOt7-0M] 


Ctiemical  Traneportation  Advisory 
ConMntttee,  8ul)Committee  on  Vapor 
CoiilioLMeelInQ 


r.  Coast  Guard.  DOT. 
action:  Notice  of  meeting. 


r.  Pursuant  to  Section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  02-463;  5  U.S.C  App.  I),  notice  is 


hereby  given  of  meeting  of  the  Chemical 
Transportation  Advisory  Committee 
(CTAC)  Subconunittee  on  Vapor 
Control.  The  Subcommittee  is 
considering  requirements  for  tank 
vessels  and  waterfront  facilities  which 
use  vapor  control  systems.  The  meeting 
will  be  held  on  Thursday.  January  7, 
1988  and  Friday.  January  8, 1988,  in 
Room  2415.  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington.  DC.  The  meeting  is 
scheduled  to  begin  at  9:00  a  jn.  and  end 
at  5:00  p jn.  on  Tliursday,  and  begin  at 
8:00  a.m.  and  end  at  3:00  p.m.  on  Friday. 
At  this  meeting,  the  National  Academy 
of  Sciences  Marine  Board  Study  on 
Control  of  Hydrocarbon  Vapors  from 
Ships  and  Barges  is  scheduled  to  be 
presented.  In  addition,  the 
recommendations  of  the  Fire  Protection 
Working  Group,  Waterfront  Facilities 
Working  Group,  Tankship  Woriung 
Group,  and  Tank  Barge  Working  Group 
are  to  be  presented  and  discussed. 
The  agenda  is  as  follows: 

1.  Call  to  order. 

2.  Opening  remarks. 

3.  Presentation  of  National  Academy  of 
Sciences  Marine  Board  Study. 

4.  Presentation  of  reconunendations  of 
working  groups. 

5.  Discussion  of  recommendations  of 
working  groups. 

6.  Adjournment. 

Attendance  is  open  to  the  public. 
Members  of  the  public  may  present  oral 
statements  at  the  meetings.  Persons 
wishing  to  present  oral  statements 
should  notify  the  Executive  Director  of 
CTAC  no  later  than  the  day  before  the 
meeting.  Any  member  of  the  public  may 
present  a  written  statement  to  the 
Subcommittee  at  any  time. 
FOR  FURTHER  INFORMATIOII  CONTACT: 
Lieutenant  Commander  R.H.  Fitch.  U.S. 
Coast  Guard  Headquarters  (G-MTH-1), 
2100  Second  Sta-eet  SW..  Washington. 
DC  20593-0001.  (202)  267-1217. 

Dated:  December  3, 1987. 
P.C  Lauiidaen. 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
[FR  Doc.  87-28371  Filed  12-9-87;  8:45  am] 
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Houston/Qalveston  Navigation  Safety 
Advtoory  Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  the  sixteenth  meeting  of 
the  Houston/Galveston  Navigation 


Safety  Advisory  Committee.  The 
meeting  will  be  held  on  Thursday, 
January  28, 1988  in  the  conference  room 
of  the  Houston  Pilots  Office,  8150  South 
Loop  East.  Houston,  Texas.  The  meeting 
is  scheduled  to  begin  at  approximately 
9:30  a.m.  and  end  at  approxhnately  IKX) 
p.m.  The  agenda  for  the  meeting  consists 
of  the  following  items: 

1.  Call  to  Order. 

2.  Discussion  of  previous 
recommendations  made  by  the 
Conunittee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Committee. 

4.  Adjournment. 

The  purpose  of  this  Advisory 
Committee  is  to  provide 
recommendations  and  guidance  to  the 
Commander,  Eighth  Coast  Guard 
District  on  navigation  safety  matters 
affecting  the  Houston/Galveston  area. 

Attendance  is  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Commander  V.  O. 
Eschenburg,  USCG,  Executive  Secretary, 
Houston/Galveston  Navigation  Safety 
Advisory  Committee,  c/o  Commander. 
Eighth  Coast  Guard  Distiict  (m).  Room 
1341.  Hale  Boggs  Federal  Building,  500 
Camp  Street,  New  Orleans,  LA  70130- 
3396.  telephone  number  (504)  589-6901. 

Dated:  December  7, 1987. 
Peter  |.  Rots, 

Rear  Admiral.  US.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District 
[FR  Doc  87-28372  Filed  12-9-87;  8:45  amj 
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[COO  87-092] 

Hotnton/Gaiveston  Navigation  Safety 
Advisory  Commtttse;  Inshore 
Waterway  Management  Subcommittee 


Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the  Inshore 
Waterway  Management  Subcommittee 
of  the  Houston/Galveston  Navigation 
Safety  Advisory  Committee.  The 
meeting  will  be  held  on  Thursday, 
January  14. 1988  in  the  conference  room 
of  West  Gulf  Maritime  Association. 
Portway  Plaxa.  Suite  200. 1717  East 
Loop.  Houston,  Texas.  The  meeting  is 
scheduled  to  begin  at  10-.30  8.m.  and  end 
at  12.-00  p.m.  The  agenda  for  the  meeting 
consists  of  the  following  items: 

1.  Call  to  Order. 


2.  Discussion  of  previous 
recommendations  made  by  the  full 
Advisory  Conunittee  and  the  Inshore 
Waterway  Management  Subcommittee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  to  the 
Subcommittee. 

4.  Adjournment. 

Attendance  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Prior  to  presentation  of  their 
oral  statements,  but  no  later  than  the 
day  before  the  meeting,  members  of  the 
public  shall  submit,  in  writing,  to  the 
Executive  Secretary  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  the  subject  of  their 
comments,  a  general  outline  signed  by 
the  presenter,  and  the  estimated  time 
required  for  presentation.  Individuals 
making  the  presentation  shall  also 
provide  their  name,  address,  and,  if 
applicable,  the  organization  they  are 
representing.  Any  member  of  the  public 
may  present  a  written  statement  to  the 
Advisory  Committee  at  any  time. 

Additional  information  may  be 
obtained  from  Commander  V.O. 
Eschenburg,  USCG.  Executive  Secretary. 
Houston/Galveston  Navigation  Safety 
Advisory  Committee,  c/o  Commander. 
Eighth  Coast  Guard  Disti-ict  (m).  Room 
1341.  Hale  Boggs  Federal  Building.  500 
Camp  Street,  New  Orleans.  LA  70130- 
3396.  telephone  number  (504)  589-6901. 

Dated:  December  7. 1987. 
Peter  |.  Rots, 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 

Eighth  Coast  Guard  District. 

[FR  Doc.  87-28373  Filed  12-9-87;  8:45  am) 
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[CGD  87-091] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Offshore 
Waterway  Management  Subcommittee 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463:  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Offshore  Waterway  Management 
Subcommittee  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee.  The  meeting  will  be  held  on 
Thursday,  January  14, 1988  in  the 
conference  room  of  West  Gulf  Maritime 
Association,  Portway  Plaza,  Suite  200. 
1717  East  Loop,  Houston,  Texas.  The 
meeting  is  scheduled  to  begin  at  9:00 
a.m.  and  end  at  10:30  a.m.  The  agenda 
for  the  meeting  consists  of  the  following 
items: 

1.  Call  to  Order. 


2.  Discussion  of  previous 
recommendations  made  by  the  full 
Advisory  Committee  and  the  Offshore 
Waterway  Management  Subcommittee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  to  the 
Subcommittee. 

4.  Adjournment. 

Attendance  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Prior  to  presentation  of  their 
oral  statements,  but  no  later  than  the 
day  before  the  meeting,  members  of  the 
public  shall  submit,  in  writing,  to  the 
Executive  Secretary  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  the  subject  of  their 
comments,  a  general  outline  signed  by 
the  presenter,  and  the  estimated  time 
required  for  presentation.  Individuals 
making  the  presentation  shall  also 
provide  their  name,  address,  and,  if 
applicable,  the  organization  they  are 
representing.  Any  member  of  the  public 
may  present  a  written  statement  to  the 
Advisory  Committee  at  any  time. 

Additional  information  may  be 
obtained  from  Commander  V.  O. 
Eschenburg,  USCG.  Executive  Secretary. 
Houston/Galveston  Navigation  Safety 
Advisory  Committee,  c/o  Commander. 
Eightii  Coast  Guard  District  (m).  Room 
1341.  Hale  Boggs  Federal  Building,  500 
Camp  Street.  New  Orleans,  LA  70130- 
3396.  telephone  number  (504)  589-6901. 

Dated:  December  7, 1987. 
Peter  |.  Rote, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 
Eighth  Coast  Guard  District. 
[FR  Doc.  87-28374  Filed  12-9-87;  8:45  am| 
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Federal  Aviation  Administration 
[Docket  No.  042CE] 

British  Aerospace  Public  Limited  Co.; 
Summary  of  Petition 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Reopening  of  comment  period. 

SUMMARY:  This  Notice  announces  a 
reopening  of  the  comment  period  for  the 
Petition  for  Exemption  received  from  the 
British  Aerospace  Public  Limited  Co.. 
Summary  Notice  No.  PE-87-25. 
published  in  the  Federal  Register  on 
Thursday.  October  8, 1987.  This  petition 
requests  exemption  from 
§  23.807(d)(l)(ii)  of  the  Federal  Aviation 
Regulations  (FAR)  to  allow  the 
certification  of  the  Jetstream  Series  3200 
In  the  commuter  category  of  Part  23  with 
one  larger  overwing  exit  on  the  side 
opposite  the  passenger  entrance  door  in 


lieu  of  the  required  two  smaller  exists. 
This  reopening  of  comment  period  is  in 
response  to  a  petition  from  Fairchild 
Aircraft  Corporation  requesting  a  60-day 
extension  to  allow  them  to  study  the 
matter  and  formulate  reasonable 
comments. 

DATE:  Comments  must  be  received  on  or 
before  February  8. 1988. 

ADDRESSES:  Comments  on  the  petition 
for  exemption.  Notice  No.  PE-87-25, 
must  be  mailed  in  duplicate  to  the 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  attention:  Rules 
Docket  (AGC-10),  Docket  No.  042CE. 
800  Independence  Avenue  SW.. 
Washington.  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
042CE.  Comments  may  be  inspected  in 
Room  915A,  FAA  Headquarters  Building 
(FOB  lOA),  800  Independence  Avenue 
SW..  Washington.  DC  20591;  telephone 
(202)  267-332.  In  addition,  the  FAA  is 
maintaining  an  information  docket  of 
comments  in  the  office  of  the  Regional 
Counsel  (ACE-7),  Room  No.  1558. 
Federal  Aviation  Administration. 
Central  Region.  601  East  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
in  the  information  docket  may  be 
inspected  in  the  office  of  the  Regional 
Counsel  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bobby  Sexton,  Aerospace  Engineer. 
Standards  Office  (ACE-110),  Aircraft 
Certification  Division,  Federal  Aviation 
Administration  (FAA),  Central  Region, 
601  East  12th  Street.  Kansas  City, 
Missouri  64106;  telephone  (816)  374- 
5688. 

SUPPLEMENTARY  INFORMATION: 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  procedure 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Communications  should  identify  Docket 
No.  042CE  and  be  submitted  in  duplicate 
to  the  address  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  further  rulemaking  action. 
Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  the  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  042CE.'"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter.  All 
comments  submitted  will  be  available  Ui 
the  Rules  Docket,  both  before  and  after 
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the  dosing  date  for  comments,  for 
examination  by  interested  persons. 

Background 

On  July  31. 1987,  the  British  Aerospace 
Public  Limited  Company  filed  a  petition 
for  exemption  from  §  23.807(d){l){ii)  to 
allow  certification  of  the  Jetstream 
Series  3200  Airplanes  in  the  commuter 
category  of  Part  23  with  one  larger 
overwing  exit  on  the  side  opposite  the 
passenger  entrance  door  in  lieu  of  the 
required  two  smaller  exits.  A  summary 
of  the  petition  for  exemption  was 
published  in  the  Federal  Register  (52  FR 
37700)  on  October  8. 1987.  with  a  closing 
date  for  comments  of  October  28, 1987. 
On  October  28. 1987.  a  request  for  a  60- 
day  extension  of  comment  period  was 
received  from  Fairchild  Aircraft 
Corporation.  San  Antonio.  Texas,  to 
allow  them  time  to  properly  study  the 
matter  and  formulate  reasonable 
comments. 

British  Aerospace  objects  to 
extending  the  comment  period  because 
they  do  not  consider  that  sufficient  good 
cause  exists  for  the  extension.  Further, 
they  contend  that  a  grant  of  extension  of 
comment  period  for  an  exemption  is 
beyond  the  legal  authority  of  the  FAA. 
The  FAA  disagrees.  FAR  Section 
11.27(c}  states,  in  relevant  part 
"[c]omments  on  the  petition  for 
exemption  must  be  filed  *  •  •  within  20 
days  after  the  summary  is  published  in 
the  Federal  Register  unless  the 
Administrator,  for  good  cause,  finds  a 
different  time  period  appropriate."  The 
FAA  finds  that  such  good  cause,  exists, 
for  the  reasons  discussed  herein,  and 
that  the  FAA  is  within  its  authority  to 
reopen  this  comment  period  accordingly. 

Coadusioa 

This  document  reopens  the  comment 
period  on  Petition  for  Exemption,  Docket 
No.  042CE.  affording  the  public  and 
industry  additional  time  in  which  to 
review  and  respond  to  the  notice.  This 
document  is  not  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979)  as  no 
regiilatory  or  economic  burden  is 
imposed  on  any  person  by  this  actipn. 

Reopening  of  Comment  Period        I 

In  consideration  of  the  request  from 
Fairchild  Aircraft  Corporation  to  extend 
the  comment  period,  the  FAA  concludes 
that  the  comment  period  should  be 
reopened  for  a  period  of  60  days  to 
allow  public  participation  in 
determining  a  future  course  of  action 
regarding  this  rulemaking. 

Accordingly,  the  comment  period  for 
the  British  Aerospace  Public  Limited  Co. 
Petition  for  Exemption,  Docket  No. 


042CE,  is  reopened  and  the  new  closing 
date  will  be  February  8. 1988. 

Issued  in  Kansas  City,  Missouri  on 
November  24. 1987. 
Paul  K.  Bohr. 
Director,  Central  Region. 
[FR  Doc.  67-28275  Filed  12-0-87:  &45  am] 
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Flight  Service  Station  at  Baer  Field 
Airport.  Fort  Wayne.  IN;  aosing 

Notice  is  hereby  given  that  on 
October  27, 1987,  the  Flight  Service 
Station  at  Fort  Wayne,  Indiana  was 
closed.  Services  to  the  general  public  of 
Fort  Wayne.  Indiana  Flight  Plan  Area, 
formerly  provided  by  this  office,  will  be 
provided  by  the  New  Automated  Flight 
Service  Station  in  Terre  Haute,  Indiana. 
This  information  will  be  reflected  in  the 
FAA  organization  statement  the  next 
time  it  is  reissued. 
(Sec  313(a),  72  Stat.  752;  49  U.S.C.  1354] 
Winiam  H.  PoQard, 
Director,  Great  Lakea  Region. 

Issued  in  Des  Plaines,  Illinois  on  November 
19, 1987. 

[FR  Doc  87-28276  Filed  12-9-87;  8:45  am]     . 
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Federal  Highway  Administration 

Environmental  Impact  Statement; 
Shawano  County,  Wl 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTWN:  Notice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  that  an  environmental 
impact  statement  will  be  prepared  for  a 
proposed  highway  improvement  project 
in  Shawano  County.  Wisconsin. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jaclyn  Lawton,  Environmental 
Coordinator,  Federal  Highway 
Administration,  4502  Vernon  Boulevard. 
Madison.  Wisconsin  53705-4905; 
telephone  (608)  264-5967. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation  (WisDOT).  >»  currently 
preparing  an  environmental  impact 
statement  for  the  construction  of  a 
bypass  for  STH  29  around  the  city  of 
^awano.  The  project  begins  on  STH  29 
one  mile  east  of  the  village  of  Bonduel 
and  rejoins  STH  29  one-half  mile  west  of 
Thornton.  Shawano  is  located  in  the 
central  section  of  Shawano  County.  The 
proposed  project  would  consist  of  a 
four-lane,  controUed-access,  divided 
highway  and  would  serve  to  reduce 


heavy  congestion  in  the  central  business 
district  of  Shawano  and  the  accident 
potential  along  the  present  route. 

Planning,  environmental,  and 
engineering  studies  are  underway  to 
develop  transportation  alternatives.  The 
EIS  will  assess  the  need,  location,  and 
environmental  impacts  of  alternatives 
including:  (1)  No-Build— This  alternative 
assumes  the  continued  use  of  existing 
fadjities  with  the  maintenance 
necessary  to  ensure  their  use;  (2) 
-Upgrade  the  Existing  Facility— Thia 
alternative  would  improve  the  safety 
and  traffic-handling  capability  of  the 
existing  route:  and  (3)  Construction  on 
New  Alignment — This  alternative  would 
involve  construction  on  new  location  at 
the  outer  fringe  of  the  city. 

Coordination  &  Scoping  Process: 
Coordination  activities  have  begun. 
Scoping  meetings  have  been  and  will  be 
held  on  an  individual  and/or  group 
meeting  basis.  Agency  coordination  will 
be  accomplished  during  these  meetings. 
Questions  and  comments  hora 
individuals  and  agencies  concerning  this 
proposed  action  and  the  environmental 
impact  statement  should  be  directed  to 
the  FHWA  at  the  address  provided. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning,  and  Coordination.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovemmentai  consultation  on 
Federal  programc  and  activities  apply  to  this 
program.) 

Issued  on  Deceml>er  1, 1987. 
Roberi  W.  Cooper. 

District  Engineer,  Madison,  Wisconsin. 
[FR  Doc  87-28282  Filed  12-9-87;  8:45  am] 
BtLUNQ  COOC  4910-22-1I 


Federal  Regteter  /  Vol.  52.  No.  237  /  Thursday,  December  10.  1987  /  Notices 46881 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  7S-17;  Notiee  351 

New  Car  Assessment  Program; 
Optional  Testing  by  Manufacturers 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Request  for  Comments  on 
Technical  Amendment  to  Optional  New 
Car  Assessment  Program  (Optional 
NCAP).    

SUMMARY:  This  notice  requests 
comments  on  a  proposed  technical 
amendment  to  the  vehicle  eligibility 
criteria  for  the  Optional  NCAP  test 
program  for  motor  vehicle 
manufacturers.  Before  this  notice, 
vehicles  were  eligible  to  be  tested  under, 
the  Optional  NCAP  if  production  design 
changes  were  made  to  the  vehicles  at 
some  time  after  the  original  NCAP 


results  for  the  vehicle  were  publicly 
released.  The  agency  has  learned  of  an 
instance  where  production  design 
changes  were  made  to  a  vehicle  before 
the  orginal  NCAP  results  on  that  vehicle 
were  publicly  released.  As  a  result,  this 
vehicle  was  not  eligible  for  the  Optional 
NCAP. 

The  purpose  of  the  Optional  NCAP  is 
to  give  consumers  information  about 
improved  NCAP  results  for  changed 
vehicles  as  soon  as  possible  after  those 
changes  are  introduced  into  production. 
The  agency  believes  that  this  purpose  is 
best  served  by  providing  NCAP  test 
results  on  vehicles  with  production 
design  changes  that  were  made  since 
the  production  date  of  the  vehicle  tested 
in  NCAP.  not  just  on  those  vehicles 
which  were  changed  after  the  original 
NCAP  results  were  publicly  released. 
Therefore,  the  agency  proposes  to 
amend  the  eligibility  criteria  of  the 
Optional  NCAP  to  specify  that  vehicles 
are  eligible  if  production  design  changes 
were  made  at  any  date  after  the 
production  date  of  the  vehicle  that  was 
tested  in  NCAP, 

date:  Written  comments  on  this  notice 
must  be  submitted  no  later  than  January 
11. 1988. 

ADDRESSES:  Comments  on  this  notice 
must  refer  to  the  docket  and  notice 
numbers  set  forth  above  and  can  be 
submitted  (preferably  in  10  copies)  to 
the  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Submissions 
containing  information  for  which 
confidential  treatment  is  requested 
should  be  submitted  (3  copies)  to  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration,  Room  5219,  400 
Seventh  Street  SW.,  Washington.  DC 
20590,  and  7  copies  from  which  the 
purpotedly  confidential  information  has 
been  deleted  should  be  sent  to  the 
Docket  Section. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  L.  Gauthier,  Office  of  Market 
Incentives,  NHTSA.  400  Seventh  Street. 
SW.,  Washington.  DC  20590  (202-36&- 
4805). 

SUPPtXMENTARY  INFORMATION:  On 
August  21. 1987.  the  agency  published 
criteria  for  an  Optional  NCAP  test 
program  for  motor  vehicle 
manufacturers  (52  FR  31691).  The 
program  was  instituted  to  provide 
manufacturers  with  an  opportunity  to 
retest  any  of  their  vehicles  that  have 
been  tested  in  the  NCAP  program  and 
subsequently  modified  with  production 
changes  to  improve  occupant  protection. 
The  testing  was  designed  to  be 
conducted  at  the  manufacturers' 
expense,  but  under  criteria  established 


by  NHTSA.  These  criteria  requrie  that 
the  testing  be  conducted  at  the  same  test 
facilities  and  according  to  the  same 
controls  and  procedures  used  for  the 
agency's  NCAP  testing.  The  Optional 
NCAP  test  results  would  be  published 
by  the  agency  in  its  NCAP  press 
releases. 

In  the  November  19. 1986.  Federal 
Register  notice  seeking  comment  on  the 
proposed  criteria  for  an  Optional  NCAP 
(51  FR  41888),  and  in  the  August  21, 1987, 
Federal  Register  notice  announcing  the 
final  Optional  NCAP  criteria,  the  agency 
described  the  rationale  for  the  program. 
Specifically,  "the  agency  [has] 
concluded  that  it  would  be  helpful  to 
both  consumers  and  the  vehicle 
manufacturers  if  the  information  about 
improved  NCAP  test  results  for  the 
modified  vehicles  were  made  public  as 
soon  as  possible." 

The  program  intended  that,  as 
vehicles  changed  from  the  ones 
originally  tested  in  NCAP, 
manufacturers  could  request  retesting 
under  the  Optional  NCAP.  It  was 
assumed  that  the  changes  would  be 
made  after  the  NCAP  results  were 
announced.  However,  based  on  recent 
information  received  from  Volkswagen 
of  America.  Inc.,  (Volkswagen),  it  is 
clear  that  limiting  eligibility  for  Optional 
NCAP  to  only  those  vehicles  that  have 
had  a  change  made  after  the  NCAP 
results  are  announced  is  not  consistent 
with  the  intent  of  the  program. 

On  October  2, 1987,  Volkswagen 
requested  the  retesting  of  the  1987 
Volkswagen  Fox  2-door  under  the 
Optional  NCAP.  The  agency  released  its 
NCAP  test  data  on  the  Volkswagen  Fox 
on  September  15, 1987.  Volkswagen's 
request  met  most  of  the  requirements  for 
testing  under  the  Optional  NCAP:  (1) 
The  vehicle  was  previously  tested  in 
NCAP;  (2)  a  production  design  change 
was  made;  and  (3)  actual  crash  test 
results  were  provided.  However,  the 
production  design  changes  were  made 
before  the  September  15, 1987,  release  of 
the  1987  Volkswagen  Fox  NCAP  crash 
test  results.  Therefore,  Volkswagen's 
request  for  a  retest  was  denied. 

As  previously  discussed,  the  Optional 
NCAP  was  designed  to  give  consumers 
information  on  vehicles  that  have  had 
changes  made  to  improve  their  NCAP 
crash  test  performance,  and,  therefore, 
are  different  from  the  vehicles  originally 
tested  in  NCAP.  That  is  the  case  with 
the  Volkswagen  Fox.  Consumers 
currently  can  walk  into  dealer 
showrooms  and  purchase  Volkswagen 
Fox  vehicles  which  are  different  from 
the  one  tested  by  NHTSA.  Thus,  the 
agency  believes  that  the  current  NCAP 
test  data  available  to  the  public  on  some 
vehicles  may  not  be  indicative  of  the 


crash  test  performance  of  the  vehicle  a 
consumer  may  be  considering  for 
purchase. 

In  order  to  correct  this  type  of 
situation,  the  agency  proposes  that 
Optional  NCAP  criteria  Nos.  l.a.  and 
l.b.  be  amended  as  follows: 

1.  The  following  vehicles  are  eligible 
for  testing  under  this  program: 

a.  Any  model  that  has  previously  been 
tested  under  the  NCAP  program,  and  at 
some  time  after  the  production  date  of 
the  vehicle  tested  in  NCAP,  the 
manufacturer  has  made  production 
design  changes  to  the  model  that  are 
likely  to  significantly  improve  its  NCAP 
test  results. 

b.  A  model  selected  by  NHTSA  that  is 
in  the  same  line  as  a  model  that  was 
previously  tested  under  the  NCAP 
program,  but  the  tested  model  is  no 
longer  in  production,  and,  at  some  time 
after  the  production  date  of  the  vehicle 
tested  in  NCAP,  the  manufacturer  has 
made  production  design  changes  to  the 
line  of  vehicles  that  are  likely  to 
significantly  improve  the  NCAP  test 
results. 

Interested  persons  are  invited  to 
submit  comments  on  NHTSA's  proposed 
technical  amendment  to  the  Optional 
NCAP.  It  is  requested  but  not  required 
that  10  copies  of  comments  be 
submitted.  A  30-day  comment  period  is 
provided.  All  comments  must  be  limited 
not  to  exceed  15  pages  in  length  (49  CFR 
553.21).  Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  3  copies  of  the  complete 
submission,  including  purportedly 
confidential  information,  should  be 
submitted  to  the  Chief  Counsel.  NHTSA. 
as  the  street  address  given  above,  and  7 
copies,  from  which  the  purportedly 
confidential  information  has  been 
deleted,  should  be  submitted  to  the 
Docket  Section.  A  request  for 
confidentiality  should  be  accompanied 
by  a  cover  letter  setting  forth  the 
information  specified  in  the  agency's 
confidential  business  information 
regulation  (49  CFR  Part  512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
accepted,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
The  agency  will  continue  to  file  relevant 
material  as  it  becomes  available  in  the 
docket  after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
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continue  to  examine  the  docket  for  new 
material.  Those  persons  desiring  to  be 
noticed  upon  receipt  of  their  comments 
in  the  pubKc  docket  should  enclose  in 
the  envelope  with  their  comments,  a 
self-addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Issued  on  December  4, 1987. 
Batry  Felxice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  87-28294  Filed  12-9-87;  8:45  amj 
aiUJNO  CODE  4»10-W-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  52.  No.  237 

Thursday,  December  10,  1967 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Govemntent  In  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  EMrectors  will 
meet  in  open  session  at  10:30  a.m.  on 
Tuesday,  December  15. 1987.  to  consider 
matters  relating  to  real  estate 
investment  activities  by  insured  banks. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
698-3813. 

Dated:  December  8, 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 
Executive  Secretary. 
(FR  Doc  87-28491  Filed  12-6-87;  1:15  pm] 
nUJNG  COOE  •714-01-M 

FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NO.:  87-27874. 

The  closed  meeting  of  Tuesday, 
December  a  1987,  has  been  continued  to 
Thursday.  December  10, 1987,  at  lOKK) 
a.m. 
***** 

DATE  AND  TIME:  Tuesday.  December  15, 
1987,  lOKX)  a.m, 

place:  999  E  Street.  NW..  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

437g. 
Audits  conducted  pursuant  to  2  U.S.C.  437g, 

438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  December  17, 
1987. 10:00  a.m. 

place:  999  E  Street,  NW.,  Washington. 
DC  (Ninth  Floor). 


STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 

Correction  and  Approval  of  Minutes. 

Election  of  Officers: 
Election  fo  Chairman;  Election  of  Vice 
Chairman. 

Certification  Matters: 
Notifications  of  Eligibility  and 
Certifications  to  the  Secretary  of  the 
Treasury  for  Payments  of  Presidential 
Primary  Matching  Funds  to  Presidential 
Candidates. 

Reagan-Bush  "84  (Primary)  Committee  Final 
Repayment  Determination. 

Petition  for  Rulemaking  filed  by  the  National 
Right  to  Work  Committee:  Advance 
Notice  of  Proposed  Rulemaking  on 
MCFL 

Status  of  Regulations. 

Routine  Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATKM: 

Mr.  Fred  Eiland,  Information  Officer, 

Telephone:  202-376-3155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

(FR  Doc.  87-28518  Filed  12-8-87;  2:44  pm) 

BtLUNQ  COOE  SriS-OI-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

December  7. 1987. 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  To  be 
published  December  9, 1987. 
PREVKMISLV  ANNOUNCED  TIME  AND  DATE: 

2:30  p.m.,  Thursday,  December  10, 1987. 
CHANGES  IN  THE  MEETING:  The 
"STATUS"  of  the  meeting  has  been 
changed  to  "PART  OPEN/PART 
CLOSED"  [Pursuant  to  5  U.S.C. 
552b(c)(10)]. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  w^ill  consider  and  act  upon 
the  following: 

1.  In  Open  Session:  Southern  Ohio  Coal 
Company,  Docket  Nos.  WEVA  a6-35-R.  etc. 
(continuation  of  Commission's  consideration 
of  previously  discussed  matter.) 

2.  Consideration  of  possible  revisions  to 
Commission  procedural  Rules  35-38.  29  CFR 
2700.35  through  2700.38.  (Open) 

3.  In  Closed  Session:  Utah  Power  &  Light 
Company.  Mining  Division,  Docket  No. 
WEST  87-130-R.  etc.  (Issues  include  Utah 
Power's  petition  for  Interlocutory  Review.) 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  the  status  of 
the  one  item  be  changed  to  closed,  and 
that  no  earUer  announcement  of  the 
change  was  possible. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen.  (202)  653-5629. 
Jean  H.  Ellen, 

Agenda  Clerk. 

[FR  Doc.  87-28434  Filed  12-8-87;  11:16  am) 

HLUNG  COOE  673S-01-II 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  52  FR  45709. 
December  1. 1987. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  11.00  a.m..  Monday, 
December  7. 1987. 

CHANGES  m  THE  MEETING:  One  of  the 

items  announced  for  inclusion  at  this 
meeting  was  consideration  of  any 
agenda  items  carried  forward  from  a 
previous  meeting;  the  following  such 
closed  item(s)  was  added: 

Appointment  of  new  members  to  the 
Consumer  Advisory  Council.  (This  item  was 
originally  announced  for  a  closed  meeting  on 
December  2, 1987.) 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Date:  December  7. 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  87-28427  Filed  12-6-87;  11:03  am) 

BtLUNQ  CODE  U1»-0t-« 

FEDERAL  TRADE  COMMISSION 

TIME  AND  date:  2:00  p.m..  Tuesday, 
December  15, 1987. 

PLACE:  Room  532,  (open);  Room  540 
(closed)  Federal  Trade  Commission 
Building,  6th  Street  and  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20580. 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Portions  Open  to  Public: 

(1)  Oral  Argument  in  Detroit  Motor  Vehicle 
Dealers,  Docket  No.  9189. 

Portions  Closed  to  the  Public 

(2)  Executive  Session  to  follow  Oral 
Argument  in  Detroit  Motor  Vehicle  Dealers, 
Docket  No.  9189. 

CONTACT  PERSON  FOR  MORE 

information:  Susan  B.  Ticknor.  Office 


BEST  COPY  AVAILABLE 
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of  Public  Affairs:  (202)  326-2179;    ' 
Recorded  Message:  (202)  326-2711. 

Emily  H.  Rozk, 

Secretary. 

[FR  Doc.  87-2842G  Filed  12-8-87;  11:03  am) 

BHJJNG  CODE  (750-01-11 


LEGAL  SERVICES  CORPORATION 
Board  of  Directors  Meeting 

TIME  AND  DATE:  A  closed  Executive 
Session  will  commence  at  8:00  p.m. 
Thursday,  December  17,  and  continue 
until  11:00  p.m.  in  the  Indigo  Room.  The 
open  meeting  will  commence  at  11:00 
a.m.  on  Friday,  December  18, 1987,  and 
continue  until  12:30  p.m.  It  will 
reconvene  at  1.45  p.m.  and  continue 
until  all  official  business  is  completed. 

P  ice:  The  Mills  House  Hotel,      i 
(i-     cutive  Session)  Indigo  Room, ' 
Signers  Ballroom  (first  floor).  115 
Meeting  and  Queen  Streets,  Charfeston, 
South  Carolina  29402. 

STATUS  OF  MEETING:  Open  [A  portion  of 
the  meeting  is  to  be  closed  to  discuss 
personnel,  personal,  litigation,  and 
investigatory  matters  under  The 
Government  in  the  Sunshine  Act  [5 
U.S.C.  552b  (c)(2),  (6),  (7),  (9)(B),  and 
(10)1  and  145  CFR  1622.5(a),  (e),  (f).  (g), 
and  (h)]. 

MATTERS  TO  BE  CONSIDERED: 

pjcecutive  Session  (Closed) 

1.  Personnel  and  Personal  Matters 

2.  Litigation  and  Investigation  Matten  i 

Board  of  Directors  Meeting  (Open) 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
—Meeting  of  October  2, 1987 

3.  Approval  of  Minutes 
— Meeting  of  November  20, 1987 

^.Report  from  the  Audit  and  Appropriations 
' ''    Committee 

5.  Report  from  the  Operations  and 

Regulations  Committee  and 
Reconsideration  of  Part  1607,  Governing 
Bodies 

6.  Report  from  the  Provisions  for  the  Delivery 

of  Legal  Services  Committee 

7.  Status  of  Orange  County  Voucher  Project 

8.  Report  on  Crane  vs.  The  United  States 

9.  Update  on  the  National  Commission  for 

Legal  Services 

Discussion  and  Public  Conunent 
follow  each  item. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Maureen  R.  Bozel| 
Executive  Office,  (202)  863-1839. 
Date  issued:  December  8, 1987. 

Maureen  R.  Bozell, 

Secretary. 

[FR  Doc  87-28548  Filed  12-8-37;  4:10  pm] 
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LEGAL  SERVICES  CORPORATION 

Operations  and  Regulations  Committee 
Meeting 

TIME  AND  DATE:  The  meeting  will 
commence  at  9:00  a.m.  on  thursday, 
December  17, 1987,  and  continue  until 
12:30  p.m.  On  Friday,  December  18,  the 
meeting  will  again  convene  at  9:00  a.m. 
until  11:00  a.m. 

PLACE:  The  Mills  House  Hotel,  Signers 
Ballroom  (first  floor),  115  Meeting  and 
Queen  Streets,  Charleston,  South 
Carolina  29402. 
STATUS  OF  MEETING:  Open 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
—Meeting  of  August  27-28, 1987 

3.  Approval  of  Minutes 

— Meeting  of  November  20, 1987 

4.  Consideration  of  Proposed  Revisions  to 

Part  1607,  Governing  Bodies 
,").  Public  Comment  on  Proposed  Revisions  to 
Part  1607,  Governing  Bodies 

Discussion  and  Public  Comment 
follow  each  item. 

CONTACT  PERSON  FOR  MORE 
information:  Maureen  R.  Bozell. 
Executive  Office,  (202)  803-1839. 

Date  issued:  December  8, 1987. 
Maureen  R.  Bozell, 
Secretary. 
[FR  Doc.  87-28549  Filed  12-8-87;  4:10  pm) 

BILUNQ  CODE  6820-3&-M 

LEGAL  SERVICES  CORPORATION 

Audit  and  Appropriations  Committee 

Meeting 

TIME  AND  date:  The  meeting  will 

commence  at  1:45  p.m.  on  Thursday, 

December  17, 1987.  and  continue  until 

all  ofHcial  business  is  completed. 

place:  The  Mills  House  Hotel,  Signers 
Ballroom  (first  floor),  115  Meeting  and 
Queen  Streets,  Charleston,  South 
Carolina  29402. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes: 

— Meeting  of  November  19, 1987 

3.  Review  of  FY  1988  Budget  Request 

4.  Consideration  of  FY  1989  Budget  Proposals 

5.  Project  Advisory  Group  Presentation  on 

Allocation  of  Support  Funds 

Discussion  and  Public  Comments 
follow  each  item. 

contact  person  for  more 
INFORMATION:  Maureen  R.  Bozell. 
Executive  Office,  (202)  863-1839. 

Date  Issued:  December  8, 1987. 
Maureen  R.  Bozell, 

Secretary. 

[FR  Doc.  87-28550  Filed  12-8-87;  4:10  pm) 

BILUNO  CODE  6S20-35-M 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Personnel  Committee  Meeting 

TIME  AND  date:  3:00  P.M.— Wednesday, 

December  16, 1987  (Postponed  from 

December  2, 1987). 

place:  National  Credit  Union 

Administration,  1776  G  Street,  NW.,  6th 

Floor  Chairman's  Conference  Room, 

Washington,  DC.  20456. 

STATUS:  Closed. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Timothy  McCarthy, 

Director  of  Communications,  376-2623. 

agenda: 

L  Officer  Compensation 

Carol ).  McCabe, 

Secretory. 

[FR  Doc.  87-28411  Filed  12-7-87;  5:07  am] 

BILUNQ  CODE  7570-01-M 

PAROLE  COMMISSION 
DATE  AND  TIME:  Tuesday,  December  15, 
1987—9:00  a.m.  to  12:00  noon. 
PLACE:  5550  Friendship  Boulevard. 
Chevy  Chase.  Maryland  20815. 
STATUS:  Closed  pursuant  to  a  vote  to  be 
taken  at  the  beginning  of  the  meeting. 

MATTERS  TO  BE  CONSIDERED:  Appeals  to 
the  Commission  of  approximately  7 
cases  decided  by  the  National 
Commissioners  pursuant  to  a  reference 
under  28  CFR  2.17  and  appealed 
pursuant  to  28  CFR  2.27.  These  are  all 
cases  originally  heard  by  examiner 
panels  wherein  inmates  of  Federal 
prisons  have  applied  for  parole  or  are 
contesting  revocation  of  parole  or 
mandatory  release. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  David  J.  Dorworth,  Chief 
Analyst,  National  Appeals  Board, 
United  States  Parole  Commission,  (301) 
492-5987. 
Date:  December  4, 1987. 

Patrick  ).  Glynn, 

General  Counsel.  United  States  Parole 

CoijiTiission. 

[FR  Doc.  87-28432  Filed  12-8-«7;  11:08  am] 

BILUNG  CODE  4410-01-U 
PAROLE  COMMISSION 

PLACE:  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland  20815. 

DATE  AND  TIME: 

Tuesday,  December  15, 1987—1:00  pjn.  to  5:30 

p.m. 
Wednesday,  December  16, 1987—9:00  a.m.  to 

5:00  p.m. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  minutes  of  open  business 
meeting  of  October  21  through  October  22. 
1987. 


2.  Discussion  and  adoption  of  Commission 
policy  on  supervision  of  parolees  with  AIDS. 

3.  Summary  of  recent  revisions  to  the 
Comprehensive  Crime  Control  Act  of  1984 
(discussion  only). 

4.  Report  on  the  Budget  (discussion  only). 

5.  Consideration  of  innovative  uses  of 
parole  supervision  (discussion  only). 
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Consent  Agenda 

6.  Approval  of  Rules  and  Procedures 
Memorandum  dated  December  3, 1987. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jim  L.  Beck,  Director  of 
Research.  United  States  Parole 
Commission  (301)  492-5980. 


Date:  December  4. 1987. 
Patrick  |.  Glynn, 

General  Counsel.  United  States  Parole 

Commission. 

(FR  Doc.  87-28433  Filed  12-8-87;ll:0e  am] 

BtUNG  CODE  4410-OMI 


UM 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
piMished  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  kiy  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  irt  the 
issue. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parts  385  and  399 

[Docket  Na  71149-7249] 

Export  Controls  on  Iran;  Expansion  of 
Foreign  Poliq<  Controls 

Correction 

In  rule  document  87-27306  beginning 
on  page  45309  in  the  issue  of  Friday, 
November  27, 1987,  make  the  following 
corrections: 

PART  385— {CORRECTED] 

§3«S.4    ICorrectedl 

1.  On  page  45309,  in  the  third  column, 
in  S  385.4(d](3)(i).  after  paragraph  (B), 
the  next  paragraph  designation  should 
read  cap  (C). 

PART  39»-(CORRECTED] 

§399.1    [Corrected] 

2.  On  page  45311,  in  the  first  column, 
in  Supplement  No.  1  to  S  399.1,  in  the 
10th  line.  "36494F'  should  read  "6494F': 
and  in  the  19th  line,  "64698F'  should 
read  "6498F'. 

MLUNQ  COOe  1S0S-01-O 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-201-405] 

Certain  Textile  Mill  Products  From 
Mexico;  nnal  Results  of  Countervailing 
Duty  Administrative  Review 

Correction 

In  notice  document  87-27117  beginning 
on  page  45010  in  the  issue  of  Tuesday, 
November  24, 1987,  make  the  following 
correction: 

On  page  45013,  in  the  second  column, 
after  the  table  for  "Special  Construction 
Fabric"  insert  the  following  table: 


Textile  FumWwgs 


360.0600 
360.4825 
360.8300 
361.4200 
3615426 
363.1020 
363.2575 
363.6640 
363.8545 
3641800 
366.5060 
366.8610 
36SMeO 
366.4600 
366.7030 
367.6040 


360.1515 
360.4835 
360.8400 
361.4500 
361.5610 
363.1040 
363.2580 
363.8506 
363.8550 
364.2000 
365.7815 
365.8620 
366.1720 
366.4700 
366.8400 
367.6080 


360.2500 
360.7000 
361.0530 
361.4600 
361.5650 
363.2000 
363.2590 
3638509 
363.8555 
364.2300 
365.7825 
365.8640 
366.2460 
366.5100 
367.3224 


360.4225 
360.7800 
361.0540 
361.4800 
363.0510 
363.2562 
363.4500 
363.8515 
364.0500 
364.2500 
365.7865 
365.8660 
366.2480 
366.7700 
367.3428 


360.4335 
360.7900 
361.2410 
361.5420 
363.0515 
363.2564 
363.6030 
363.8625 
364.1300 
364.3000 
366.8400 
365M70 
366.4200 
366.7925 
367.6026 


BtUMQCOOC  ISOS-OH) 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-421^24;  N-46058] 

Battle  Mountain  District  Tonopah 
Resource  Area,  NV;  Realty  Action 

Correction 

In  notice  document  87-26735 
appearing  on  page  44492  in  the  issue  of 
lliursday,  November  19, 1987,  make  the 
following  corrections: 


Federal  Register 

Vol.  52,  No.  237 

Thursday,  December  10,  1987 


1.  In  the  second  column,  in  the 
heading  "Realty"  was  misspelled. 

2.  In  the  same  column,  under 
Segregation,  in  the  third  line  "segra" 
should  read  "segregated". 

Btume  COOE  isosoi-o 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

Correction 

In  notice  document  87-27714 
appearing  on  page  46010  in  the  issue  of 
lliursday.  December  3, 1987,  make  the 
following  corrections: 

1.  In  the  third  column,  in  paragraph  5, 
beginning  in  the  first  line,  the  figures 
inside  the  parentheses  should  read,  "Nl- 
373-88-1". 

2.  In  the  same  column,  in  paragraph  6, 
in  the  third  line,  the  figures  inside  the 
parentheses  should  read,  "Nl-47-88-1''. 

BtLLMSCOOE  1«05-ei-0 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Nosj  50-373  and  50-374] 

Consideration  of  Issuance  of 
Amendment  to  Faciltty  Operating 
License  and  Opportunity  for  Prior 
Hearing;  Comntonwealth  Edison  Co. 

Correction 

In  notice  document  87-27446  beginning 
on  page  45515  in  the  issue  of  Monday, 
November  30, 1987,  make  the  following 
correction: 

The  first  docket  number  in  the 
heading  is  corrected  as  set  forth  above. 

BHXma  CODE  tS06-01-O 


Thursday 
December  10,  1987 
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Federal  Trade 


16  CFR  Part  305 

Rule  for  Using  Energy  Costs  and 
Consumption  Information  Used  in 
Labeling  and  Advertising  for  Consumer 
Appliances;  Final  Rule  Amendment 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  for  Using  Energy  Costs  and 
Consumption  Information  Used  in 
Labeling  and  Advertising  for 
Consumer  Appliances 

agency:  Federal  Trade  Commissioa 
ACTION:  Fina)  rule  amendment. 


SUMMARY:  The  Federal  Trade 
Commission  amends  its  Appliance 
Labeling  Rule  by  extending  coverage  to 
products  for  which  the  Department  of 
Energy  has  issued  new  or  amended  test 
procedures.  By  means  of  today's  action, 
which  is  the  culmination  of  two 
proceedings  begun  at  separate  times,  the 
Commission  adds  a  new  category  of 
appliances  to  the  Rule — central  air 
conditioners  (which  includes  heat 
pumps) — and  extends  the  Rule's  existing 
coverage  under  the  furnace  category  to 
include  two  new  types  of  furnaces— p 
pulse  combustion  furnaces  anj 
condensing  furnaces. 

In  the  central  air  conditioner 
proceeding,  the  Commission  is 
extending  the  Rule's  coverage  to  include 
these  products,  using  a  disclosure 
scheme  that  consists  of  labels  showing 
simple  energy  efficrency  information, 
together  with  a  requirement  to  disclose 
further  efficiency  and  cost  information 
by  means  of  either  fact  sheets  or  a 
listing  in  a  general  directory  containing 
such  information. 

In  the  furnace  proceeding,  since  the 
scope  of  the  proceeding  is  considerably 
narrower,  the  Commission  is  simply 
extending  the  existing  labeling  scheme 
for  furnaces  to  these  two  new  types  of 
furnaces.  i 

DATES:  The  effective  dates  for  the 
various  different  obligations  under  these 
amendments  are  detailed  in  S  305.18  of 
the  Appliance  Labeling  Role. 
FOR  FURTHER  INFORMATION  CONTACT! 
)ames  G.  Mills.  Division  of  Enforcement. 
Bureau  of  Consumer  Protection.  Federal 
Trade  Commission.  Washington.  DC 
20580.  (202)  32&-3035. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

Section  324  of  the  Energy  Policy  and 
Conservation  Act  of  1975  ("EPCA  ")« 
requires  the  Federal  Trade  Commission 
to  consider  labeling  rules  for  the 
disclosure  of  estimated  annual  energy 
cost  or  alternative  energy  consumption 
information  for  at  least  thirteen 
categories  of  appliances  classified  as 
"covered  products"  by  section  322(a)  of 
EPCA:  (1)  Refrigerators  and  refrigerator- 


freezers:  (2)  freezers;  (3)  dishwashers; 
(4)  dothes  dryers;  (5)  water  heaters:  (8) 
room  air  conditioners;  (7)  home  heating 
equipment,  not  including  furnaces;  (8) 
television  sets;  (9)  kitchen  ranges  and 
ovens;  (10)  clothes  washers;  (11) 
humidifiers  and  dehumidifiers;  (12) 
central  air  conditioners;  and  (13) 
furnaces.  Before  these  labeling 
requirements  may  be  prescribed,  the 
statute  requires  the  Department  of 
Energy  ("DOE")  to  develop  test 
procedures  that  measure  how  nudi 
energy  the  appliances  use.  In  addition. 
DOE  is  required  to  determine  the 
representative  average  costs  a  contumer 
pays  for  the  different  types  of  energy 
available. 

On  November  19. 1979.  the 
Commission  issued  a  final  Rale  covering 
seven  of  tha  thirteen  appliance 
categories  that  were  then  covered  by 
DOE  test  procedures:  Refrigerators  and 
refrigerator-freezers,  freezers, 
dishwashers,  water  heaters,  clolbes 
washers,  room  air  conditioners  and 
furnaces.* 

The  Rule  requires  that  energy 
efficiency  ratings  or  energy  costs  and 
related  information  be  disclosed  on 
labels  and  in  retail  sales  catalogs  for  all 
covered  products,  except  furnaces, 
manufactured  on  or  after  May  19. 1980, 
For  furnaces,  the  energy  usage 
information  must  be  disclosed  on 
separate  fact  sheets,  while  the  labels  on 
the  products  disclose  energy-saving  tips 
and  direct  consumers  to  the  fact  sheets. 
Certain  point-of-sale  promotional 
materials  must  disclose  the  availability 
of  energy  cost  or  energy  efficiency  rating 
("EER")  information.  The  required 
disclosures  and  all  claims  concerning 
energy  consumption  made  in  writing  or 
in  broadcast  advertisements  must  be 
based  on  the  results  of  the  DOE  test 
procedures. 

In  1980  and  1981.  the  Commission 
published  two  separate  proposals  to 
amend  the  Commission's  Appliance 
Labeling  Rule  by  extending  its  coverage 
to  products  for  which  DOE  has  issued 
new  test  procedures.  One  proposal  was 
to  add  a  new  category  of  appliances, 
central  air  conditioners  (including  heat 
pumps)  to  the  Rule  '  and  the  other  was 
to  extend  the  Rule's  existing  labeling 
requirements  for  furnaces  to  two  new 
types  of  furnaces,  pulse  combustion  and 
condensing.*  Hearings  were  held  in  both 


'  Pub.  L  94-183. 89  Sidt.  871  (Dec.  22. 1975; . 


*  44  FR  66466. 16  CFR  Part  305  (Noveaiber  19. 
1979).  The  Statement  of  Basis  and  Purpoae  for  tlw 
Tina)  Rule  describes  the  reasons  the  ComniMkNi 
declined  to  cover  the  other  categories  of  covered 
products.  Id  at  66467-69. 

*  45  FR  53340  (August  11. 1980). 

*  46  FR  38105  duly  24, 1981). 


proceedings.  After  the  close  of  both 
comment  periods,  the  Commission's 
staff  prepared  staff  reports  analyzing 
the  evidence  in  each  matter  and 
containing  Recommended  Rule 
Amendments  with  respect  to  each 
natter. 

On  March  17. 1987,  President  Reagan 
signed  into  law  the  National  Appliance 
Energy  Conservation  Act  of  1987  (Pub.  L 
ffe.  100-12, 101  Stat.  103  ("NAECA.")) 
NAECA  establishes  performance 
standards  that  prescribe  a  minimum 
level  of  energy  efficiency  or  a  maximum 
quantity  of  energy  usage  for  covered 
products,  including  central  air 
conditioners,  heat  pumps  and  furnaces. 
This  new  legislation  leaves  the 
Commission's  Appliance  Labeling  Rule 
essentially  unchanged,  and  preserves 
the  Commission's  obligation  to  propose 
coverage  of  products  for  which  OOE  has 
prescribed  a  test  procedure. 

Because  some  of  the  issues  raised  in 
both  proceedings  are  similar,  the  two 
staff  reports  were  made  available  to  the 
public  at  the  same  time.^  In  the  Federal 
Register  notices  announcing  the 
availabiUty  of  the  two  reports,  the 
Commission  sought  public  comment  on 
the  analyses  and  Recommended  Rules. 
In  today's  discussion,  the  resulting 
comments  on  the  staff  reports  are 
referred  to  as  "post-record  comments." 
Since  the  proceedings  have  tended  to 
ooBveige,  today's  action  encompasses 
both  proceedings. 

In  the  central  air  conditioner 
proceeding,  the  Commission  has 
extended  the  Rule's  coverage  to  include 
these  products  •  and  has  developed  a 
disclosure  scheme  that  consists  of  labels 
showing  simple  energy  efHciency 
information,^  together  with  a 
requirement  to  disclose  further 
efficiency  and  cost  information  by 
means  of  either  fact  sheets  *  or  a  listing 
in  a  general  directory  '  containing  such 
information.  In  the  furnace  proceeding, 
the  Commission  has  also  extended  the 
Rule's  coverage,  but  is  doing  so  by 
simply  extending  the  existing  disclosure 
scheine  for  furnaces  to  include  these 
two  new  types  of  furnaces.'" 

Because  the  issues  involved  in  the 
central  air  conditioner  proceeding  are 
broader  and  more  complex,  most  of 
today's  discussion  will  focus  on  that 
proceeding.  The  discussion  concerning 
furnaces  appears  separately. 


■  48  FR  37663  (August  19. 1983). 

•  Sections  305.3  (h)  A  (i)  of  the  Final  Rule. 
''  SectkM  305.11(a)(5)(iii)  of  the  Final  Rule. 

•  Sectiaa  305.11(b)  of  the  Final  Rule. 

•  Sectien  30S.ll(c)  of  the  Final  Rule. 
»•  Section  305.3(g)  of  the  Final  Rule. 


n.  The  Central  Air  Conditioner 
Amendments 

A.  Background  of  the  Proceeding 

Central  air  conditioners  (a  category 
that  also  includes  heat  pumps)  are 
included  in  the  13  categories  of  home 
appliances  for  which  the  Commission  is 
required  by  EPCA  to  prescribe  energy 
labels.  A  disclosure  scheme  for  central 
air  conditioners  was  originally 
contemplated  in  the  initial  appliance 
labeling  rulemaking,  which  began  in 
July.  1978."  Central  air  conditioners 
were  included  in  the  Proposed  Rule 
because  the  Department  of  Energy 
(DOE)  had  published  earlier  a  final  test 
procediu'e  for  that  product  category. 
However,  the  DOE  test  procedure  did 
not  include  heat  pumps,  and.  in  April, 
1979.  DOE  proposed  that  it  be  amended 
to  include  a  test  for  heat  pumps  as  well 
as  a  revised  statistical  sampling  plan. 
Since  the  DOE  test  procedure  for  central 
air  conditioners  was  uncertain  at  the 
time,  the  Commission's  final  Appliance 
Labeling  Rule  did  not  cover  the  central 
air  conditioner  category. 

DOE  pubhshed  its  final  revised  test 
procedure  in  December.  1979,  and  the 
Commission  commenced  amendment 
proceedings  in  August,  1980  •*  to 
consider  extending  the  Rule's  coverage 
to  include  the  central  air  conditioner 
category.  Hearings  followed  in 
November,  1980.  and.  after  analysis  and 
review  of  the  record,  the  Staff  Report 
was  published  in  August,  1983." 
Comments  were  received  on  the  Staff 
Report  through  October  3. 1983. 

For  reasons  discussed  in  the  Central 
Air  Conditioner  ("CAC")  Staff  Report'* 
and  detailed  in  §  305.11  of  the  Appliance 
Labeling  Rule  Staff  Report  of  February. 
1979.  the  Recommended  Rule 
Amendment  appearing  as  Appendix  A 
to  the  CAC  Staff  Report  would  have 
extended  coverage  to  central  air 
conditioners.  The  amendment  would 
have  required  disclosures  to  be  in  the 
form  of  (1)  "generic  labels",  which  are 
non-product-specific  labels  on  each 
appliance  that  refer  the  consumer  to  fact 
sheets  and  (2)  fact  sheets.  The  fact 
sheets  would  show  an  energy  efficiency 
rating  for  the  specific  product  or 
products  covered,  the  range  of  energy 
efficiency  ratings  for  similar  systems. 
and  a  means  by  which  consumers  could 
estimate  the  annual  operating  cost  of  the 
system  they  choose.  This  disclosure 
scheme  is  the  same  as  the  one  presently 
required  for  furnaces. 


An  alternative  to  this  approach  was 
suggested  by  the  primary  trade 
association  for  this  industry,  the  Air 
Conditioning  and  Refrigeration  Institute 
("ARI").  The  alternative  proposal  would 
permit  manufacturers  of  central  air 
conditioners  to  disclose  the  required 
energy  usage  information  to  consumers 
by  means  of  ARI's  Directory  of  Certified 
Unitary  Air-Conditioners  and  Air- 
Source  Unitary  Heat  Pumps 
("Directory").  This  Directory  is 
published  by  ARI  in  connection  with  its 
certification  program,  through  which  the 
industry  is  able  to  police  members' 
energy  cost  and  usage  claims,  and  in  it 
is  disclosed,  among  other  information, 
the  energy  efficiency  for  listed  products 
based  on  the  results  of  tests  conducted 
in  accordance  with  DOE  procedures.'* 

In  the  CAC  Staff  Report,  the 
Commission's  staff  rejected  this 
alternative  on  the  basis  that  the 
proposal  was  deficient  in  meeting 
several  of  the  statutory  labeling 
requirements.  More  specincally: 

1.  The  ARI  Directory  did  not  show  the 
ranges  of  EER's  of  the  central  air 
conditioners  on  the  market,  as  required 
by  section  324(c)(1)(B)  of  EPCA; 

2.  There  was  no  requirement  that  the 
ARI  Directory  be  displayed  in  a  manner 
likely  to  assist  consumers  in  making  a 
purchasing  decision,  as  required  by 
section  324(c)(3)  of  EPCA;  and. 

3.  Directories  were  not  distributed 
with  products,  but  were  available  only 
from  ARI  for  a  fee.  The  staff  believed 
that  this  distribution  scheme  would 
inhibit  dissemination  of  the  ARI 
Directory  to  consumers  and  would, 
therefore,  frustrate  the  statutory  purpose 
of  providing  energy  usage  information  to 
prospective  purchasers. ' ' 

On  the  basis  of  materials  submitted 
during  the  post-record  comment  period 
detailed  later  in  this  discussion,  the 
Commission  has  been  persuaded  that 
ARI's  proposal  is  a  workable  idea,  and 
has  decided  to  give  manufacturers  of 
central  air  conditioners  the  "Directory 
Option"  as  one  element  of  an  energy 
usage  disclosure  program  that  also 
includes  the  use  of  "product-specific" 
labels  on  each  product. 

B.  Coverage  of  Central  Air  Conditioners 

According  to  EPCA,  central  air 
conditioners  must  be  covered  by  the 
Commission's  labeling  rule  unless  the 
Commission  determines  that  labeling 
them  is  not  "technologically  or 


■  ■  43  FR  31806  (July  21. 1978). 
■*  45  FR  53340  (August  11. 1980). 
■M3  48  FR  37663  (August  19. 1983). 
"Pp.7-B. 


"  CAC  Staff  Report,  pp.  21-22.  Section  323(c)  of 
EPCA  requires  these  listings,  as  well  as  all  othpr 
written  or  broadcast  representations  relating  to 
energy  cost  or  consumption,  to  be  based  on  the  DOE 
test  procedures. 

'•/</.,(>.  21 


economically  feasible"  or  is  "not  likely 
to  assist  consumers  in  making 
purchasing  decisions."  '^ 

During  the  course  of  the  proceedings, 
a  number  of  industry  members 
suggested  that  central  air  conditioners 
should  be  exempted  for  either  of  two 
different  reasons: 

1.  The  information  required  on  the 
proposed  labels  and  fact  sheets  would 
not  assist  consumers  in  making 
purchasing  decisions;  or, 

2.  Coverage  would  result  in  unfair  and 
unreasonable  burdens  on  coil 
manufacturers  and  contractor-installers. 

1.  Reasons  Su^ested  for  Exempting 
Central  Air  Conditioners 

a.  Energy  Usage  Disclosure  Would 
Not  Assist  Consumers.  In  the  post- 
record  comments,  no  one  suggested  that 
the  proposal  for  coverage  of  central  air 
conditioners  would  be  technologically  or 
economically  infeasible.  However,  a 
number  of  commenters  did  contend  that 
the  proposed  fact  sheets,  which  would 
be  the  consumer's  only  source  of  energy 
usage  information  under  the  scheme 
originally  proposed,  would  not  be  likely 
to  assist  consumers  in  making 
purchasing  decisions  because  retailers 
would  not  show  them  to  consumers.  To 
support  this  view,  four  large,  integrated 
manufacturers  and  ARI  '"  pointed  to 
their  experience  with  the  furnace  fact 
sheet  program,  which  has  been  in 
existence  since  the  Rule  took  effect  on 
May  19. 1980.  They  contended  that, 
while  fact  sheets  are  generally  being 
produced  by  manufacturers  and  sent 
through  the  chain  of  distribution."  they 
are  not  being  shown  to  consumers  by 
the  retail  sector. 

One  of  the  reasons  advanced  for 
retailers'  failure  to  show  consumers  fact 
sheets  is  that  the  fact  sheets  are  too 
confusing — either  for  the  retailer  *°  or 
for  the  consumer.*'  Consequently, 
according  to  these  commenters.  retailers 
are  avoiding  the  risk  of  losing  a  sale 
through  a  confusing  discussion  of  the 
fact  sheet. 


'^EPCA  section  324(a)(2). 

■*  Rheem.  13-52:  Borg:  13-50:  I^nnox.  13-60: 
Carrier.  13-61:  ARI.  13-62.  The  comments  referred  to 
in  these  footnotes  may  be  found  in  the  public  record 
under  Public  Record  «  209-18.  The  first  number  in 
the  citations  to  these  comments  identifies  the 
category  of  the  comment.  For  example.  13  refers  lo 
industry  comments  about  central  air  conditioners. 
The  next  number  is  the  number  assigned  to  the 
comment  itself.  The  last  number  or  numbers  is  the 
internal  page  number  of  the  comment.  For  an 
explanation  of  the  citation  code,  see  Appendix  C  of 
the  Central  Air  Conditioner  Staff  Report  or 
Appendix  B  of  the  Furnace  Staff  Report. 

••Carrier.  13-61/3. 

«»  Carrier.  13-61/2. 

"  M;  Borg.  13-50/3. 
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Another  explanatkn  put  forward  for 
the  retailers'  piuported  failure  to  use 
fact  sheets  is  based  on  the  opposite 
premise.  According  to  this  scenario, 
retailers  who  have  made  fact  sheets 
available  have  apparently  been 
questioned  by  consumers  as  to  the 
identity  of  the  furnace  brands  with  the 
highest  efficiency  on  the  bar  charts 
appearing  on  fact  sheets.  Retailers  often 
do  not  know  the  identity  of  the  brand,  or 
do  not  sell  it.  Retailers  are  beginning  to 
find,  therefore,  that  they  sometimes 
stand  to  lose  a  sale  by  using  fact  sheets, 
because  consumers  may  go  elsewhere  to 
buy  the  more  efficient  products.  The  end 
result,  according  to  these  commenters,  is 
that  furnace  retailers,  in  order  to  avoid 
the  risk  of  losing  a  sale,  are  often  not 
using  fact  sheets. 

In  the  Commission's  view,  these' 
comments  do  not  argue  against — and  in 
many  cases  support — the  proposition 
that,  if  consumers  were  shown  furnace 
fact  sheets,  many  would  take  energy 
efficiency  into  consideration  when 
shopping  for  and  purchasing  these 
products.  The  Commission  believes, 
then,  that  if  non-disclosure  problems 
threaten  the  efficacy  of  a  disclosure 
scheme  that  relies  on  fact  sheets  as  the 
consumer's  only  source  of  energy  usage 
information,  they  would  be  corrected  by 
the  disclosare  approach  discussed 
herein  for  central  air  conditioners.  This 
approach  requires  that  central  air 
conditioners  bear  a  label  that  discloses 
the  EER  of  the  unit  coupled  with  generic 
range  information.  The  label  also  refers 
consumers  to  either  fact  sheets  or  an 
industry  directory  for  additional  energy 
cost  and  efficiency  information. 

Labels  attached  to  products  showing 
EER's  and  ranges  and  directing 
consumers  to  fact  sheets  or  directories 
for  cost  infonnation  will  at  least  alert 
consumers  to  the  existence  of 
differences  in  energy  consumption 
among  models  and  to  the  availability  of 
additional  infonnation.  This  should  act 
as  an  incentive  for  retailers  to  use  the 
energy  information  to  steer  energy- 
conscious  consumers  to  the  more 
efficient  products  in  the  retailer's  line.  If 
retailers  grow  accustomed  to  showing 
the  required  energy  usage  information  to 
consumers — whether  for  furnaces  or 
central  air  conditioners — they  wiQ 
become  familiar  enough  with  it  to  be 
able  to  explain  it  and  the  problem  of 
"confusing"  fact  sheets  will  be 
alleviated. 

While  the  concerns  expressed  above 
may  raise  some  questions  about  the 
feasibility  of  a  labeling  program  for 
central  air  conditioners,  the  Commission 
believes,  on  balance,  that  energy  usage 
information  for  central  air  conditioners 


is  ttselui  and  that  it  wtH  be  of 
considerable  assistaace  to  consumers  in 
making  central  air  cooditioaer 
purcbMing  decisioas.  The  post-record 
comments  firom  all  consumers,  as  well 
as  three  state  agencies  and  two  Htiiities. 
indicate  support  for  making  such 
information  available.*' 

SoBe  commenters  questioned  the 
utility  of  energy  usage  disclosures  for 
central  air  conditioners  sold  on  the  new 
home  construction  markets.  ARI "  and 
three  manufacturers  **  noted  that 
somewhere  between  40%  and  50%  of 
new  central  air  conditioners  are 
installed  and  sold  in  connection  with  the 
construction  of  new  homes.  They  make 
the  point  that  when  the  consumer  sees  a 
flnished  home,  the  central  air 
conditioner  has  been  selected  and  the 
consimier  has  no  say  in  the  process.** 
Borg- Warner  suggests  that  "[o]bviously, 
labels  and  fact  sheets  would  have  no 
impact  on  these  sales.""  The 
implication  is  that,  in  many  cases, 
energy  usage  disclosures  would  not 
assist  consumers  in  making  purchasing 
decisions,  and.  therefore,  the  products 
should  be  exempted  from  coverage. 

With  respect  to  new  homes,  the 
Commission  is  in  agreement  with  the ' 
opinion,  expressed  in  the  CAC  Staff 
Report."  that  one  of  the  objectives  of 
the  energy  usage  disclosure  program  is 
to  raise  consimier  awareness  that  these 
products  consume  energy  in  differing 
amounts  and  thereby  to  encourage 
consumers  to  consider  appliance  energy 
usage  as  a  factor  in  purchasing  a  new 
home.  With  this  information,  an  energy- 
conscious  consumer  could  select  one 
house  over  another;  or,  such  a  consumer 
could  order  a  more  efficient  unit,  where 
such  a  choice  was  possible.  These 
options  would  be  available  to 
consumers  who  visit  various  model 
homes  in  new  or  soon-to-be-built 
subdivisions  because  they  would 
probably  see  labels  on  the  major 
appliances  in  the  model  homes. 

Moreover,  constftners'  receipt  of  this 
energy  usage  information  after 
consummation  of  the  sale  woidd  still 
encourage  builders  to  install  energy 
efficient  central  air  conditioners.  This 
would  also  hold  true  in  the  case  of  sales 
by  beating  and  cooling  contractors,  who 
normally  sell  their  products  without  first 
showing  them  to  consumers.  Hie 
concept  is  well  stated  by  die  State 


Office  of  BBBeigency  and  Energy 
Services  of  the  Commonwealth  of 
Virginia: 

We  agree  with  the  F(T)C  staff  that  the 
proposed  labeling  will  be  he^ul  to 
consumen  even  when  the  appliances  are 
built  into  a  new  home  or  when  they  are 
bou^t  through  a  heating  and  cooHng 
contractOT.  Home  builders  are  necessarily 
concerned  with  the  fanpression  of  quality  left 
by  their  houses  in  the  mhids  of  potential 
buyers.  A  hi^  efficiency  rating  on  a  major 
energy-using  appKance  helps  to  form  that 
impression.  We  believe  that  labeling  of 
central  air  ooiufitioners.  heat  pumps  and  all 
other  types  of  fimiaces  therefore,  provides  an 
important  incentive  to  install  equipment  with 
higher  efficiency.  Sioiilarly,  Ae  repuiation  of 
the  heating  oonfractor  will  be  enhanced  if  an 
individad  who  parchases  his  equipment  from 
the  contractor  fbids  or  confirais  that  iiie 
equipment  is  of  hi^  effioency.** 

b.  Energy  Uaage  Disclosure  Would 
Burden  a  Part  of  the  Industry. 

Most  central  air  conditioners  do  not 
constitute  one  unit  but  are  so-caUed 
"split  systems".  Simply  stated,  this 
means  diat  the  two  main  operating 
components  of  the  system  are  separate 
units — the  evaporator  coil  and 
condenser  unit  The  condenser  unit  is 
often  placed  outside  the  house,  while 
the  evaporator  coil  is  usually  installed  in 
the  duct  vmrk  inside  the  house.  While 
all  the  parts  of  a  split  system  central  air 
conditioner  are  sometimes 
manufactured  by  the  same  company  and 
purchased  at  once  by  a  consumer,  the 
components  of  a  system  are  frequently 
purchased  separately  from  different 
manufacturers.  Thos,  a  consumer  may 
find  that  his  or  her  condenser  unit  has 
failed  and  will  replace  the  unit,  or  an 
installer  may  buy  a  condenser  unit  firom 
one  manufacturer  and  a  coil  from 
another  in  order  to  complete  a  new 
installation. 

One  concern  raised  for  the  first  time 
in  the  post-record  comments  is  the  plight 
of  independent  coil  manufacturers.  Coil 
manufacturers  are  small  businesses  that 
supply  evaporator  coils  that  are 
combined  with  the  condenser/ 
compressor  units  manufactured  by 
larger  companies.  The  resulting  split- 
system  air  conditioners  are  referred  to 
as  "mix-matched"  systems.**  These 


"  ra-i.  9-16/1.  See.  also,  CaUfomiii  Energy 
Commission.  19-17;  Pacific  Power  and  Light.  13-2a 
14-20;  and  Pennsylvania  Power  Co.,  19-18. 

"ia-«2/2.4. 

'*  Borg.  13-50/1;  CHP/IEC  ViSHfl.  Oiraate 
ControL  13-68/  2-3. 

**  Borg,  13-SO/l;  ARL  U-«2y2. 

"  Borg,  13-50/1. 

»'  Pp.  12-14. 


**  19-lS/l.  See  alao  Ae  coamcnls  of  Hinctii 
lUaltacs,  13-18,  and  Die  Libra  FowaxiaB.  1^19: 

Energy  use  information  on  central  air  condttionera 
and  heat  pumps  will  be  very  helpful  to  us  in 
deciding  on  equipment  for  new  consliuctiufi  aa  wen 
as  replacement  units. 

**  A  split  system  that  ia  pot  together  naing 
components  prorfooed  by  the  aasie  company  ia 
called  a  "matched"  system. 
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small  companies  have  been  able  to 
compete  in  the  market  succesfully  by 
supplying  a  product  that  is  tailor-made 
to  solve  a  particular  need,  such  as 
special  environmental  conditions,  space 
restrictions  or  other,  similarly 
specialized  circumstances.^"  Orders  for 
such  coils  are  usually  limited  in  number, 
so  that  their  manufacture  is  more 
economical  for  smaller  companies  than 
for  large.  Condensers  are  manufactured 
exclusively  by  the  large,  integrated 
companies,  that  also  manufacture  coils 
to  match  up  with  them. 

Nine  such  coil  manufacturers 
commented  on  the  CAC  Staff  Report,* ' 
and  another  14  comments  were  received 
from  contractors  who  appeared  to  share 
in  the  concern  expressed  by  the  coil 
manufacturers.'*  TTie  coil 
manufacturers  believe  that,  if  they  are 
covered  by  the  Commission's  Rule,  each 
one  will  have  to  generate  many 
hundreds  of  ratings  for  every 
combination  that  could  conceivably  be 
sold  using  each  of  its  evaporator  coils 
and  each  of  the  compatible  condenser 
units  manufactured  by  other  companies, 
including  situations  in  which  they  would 
be  providing  replacement  units  for  part 
of  existing  split  systems  in  consumers' 
homes.**  TTiey  allege  that  as  small 
companies,  their  financial  burden  would 
be  disastrous. 

The  Commission  betieves  that  today's 
amendments  adequately  address  the 
concerns  expressed  by  the  coil 
manufacturers.  The  DOE  test 
procedure  **  permits  a  manufacturer  of 
split  system  central  air  conditioners  to 
test  only  the  best-selling  combination 
and  to  computer  rate  the  others.  The 
amended  Rule  requires  that  only  this 
"best-selling"  rating  be  disclosed  on  the 
product-specific  label  attached  to  the 
condenser  in  split  systems.  Ratings  of 
other  condenser-coil  combinations, 
derived  using  an  engineering  analysis 
technique  (that  may  use  a  computer 
simulation)  permitted  by  the  DOE  test 
procedure,  would  be  allowed  (on  fact 
sheets  or  in  the  Directory),  but  not 
required.  Thus,  an  installer  could  match 
^  condenser  with  any  of  a  number  of 
appropriate  coils  to  make  a 


"  First.  13-44/1-2:  Apollo.  13-35:  Alamo.  13-31. 

"  Apollo,  13-35:  Firat,  13-44  (Supp.)  13-55:  Aspen 
Manufacturing,  Inc.,  13-46, 13-49;  Magna-Fkn* 
Industries,  13-46. 13-51:  Red-T-Coil,  Inc..  13-46;  Coil 
Company.  Inc.,  13-47:  Airmax.  Inc..  13-64:  Magic 
Aire  Division,  13-50:  International  Environmental 
Corporation,  13-59. 

»»  Air  Flow.  13-21;  McCalls.  13-22:  Brooks,  13-23; 
Air-O-Quip.  13-24. 13-41. 13-53. 13-56;  Ross.  13-25: 
Steintwrg.  13-29;  Comfort  Pat  13-30. 13-40;  Modem 
Mechanical.  13-32. 13-33. 13-34, 13-46. 13-39: 
Frazier.  13-36:  Hobbs.  13-37:  Associated,  13-43: 
Alama  13-31:  Cole.  13-42:  Magic  Aire,  13-50. 

"  See.  e.g..commentofFirstCompany.  13-44/2-3. 

"10CFR4,10.23(m)(2). 


combination,  and  would  be  confident 
that  the  requirements  of  the  Rule  were 
met  by  the  rating  on  the  label  on  the 
condenser,  which  would  be  provided  by 
the  condenser  manufacturer.  Under  the 
Rule,  the  coil  manufacturer  would  not 
have  to  test  for  or  supply  energy  usage 
information  yet  the  consumer  would 
receive  valid  energy  efficiency 
information  for  comparison  purposes. 
We  believe  that  this  approach  addresses 
the  concerns  expressed  by  the  coil 
manufacturers. 

The  Commission  is  not  troubled  by 
the  compromise  inherent  in  the  notion  of 
disclosing  a  single  efficiency  figure  on  a 
given  condenser  for  all  the  combinations 
that  match  it  with  any  coil  that  might 
work  with  it  The  Commission  believes 
that  this  approach  is  well  justified  by 
the  fact  that  the  substitution  of  one  coil 
for  another  in  a  given  system  will, 
generally,  change  the  system's  efficiency 
by  no  more  than  plus  or  minus  five 
percent**  Nevertheless,  in  order  to 
avoid  any  misunderstanding  by 
consumers  as  to  the  precise  accuracy  of 
the  energy  usage  disclosure  in  such 
situations,  the  Commission  is  requiring 
language  on  the  labels  and  fact  sheets 
that  alerts  consumers  to  the  fact  that  the 
rating  will  vary  slightly  with  different 
coils.  This  language  is  discussed  in  more 
detail  in  the  section  on  label  placement 
below. 

2.  Product-Specific  Labels  for  Central 
Air  Conditioners 

The  Commission  has  already 
mentioned  the  requirement  that  product- 
specific  labels  appear  on  central  air 
conditioners.  The  Commission  considers 
that  these  labels  are  a  key  element  in  an 
effective  energy  usage  disclosure 
scheme  for  these  products. 

As  noted  earlier,  comments  received 
from  several  industry  members  suggest 
that  the  approach  proposed  by 
Commission  staff  for  central  air 
conditioners  in  the  Recommended  Rule 
(generic  labels  with  fact  sheets  serving 
as  the  exclusive  sourc:e  of  energy  usage 
information}  would  be  no  more 
successful  than  the  similar  program 
already  in  place  for  furnaces.  In  an 
effort  to  minimize  this  possibility,  the 
Commission  has  modified  the  format 
previously  proposed  for  the  label  so  that 
it  is  no  longer  generic,  but  is  "product- 
specific" — that  is,  it  shows  energy 
efficiency  information  that  is  specific  to 
the  product  to  which  it  will  be  attached. 

a.  The  Label  Itself.  The  product- 
specific  label,  which  appears  at  the  end 
of  the  Amended  Rule  as  a  "Sample 


Label",  will  show  a  "generic"  range  of 
EER's  for  the  cooling  function  of  all 
central  air  conditioners.  When  used  on 
heat  pumps,  which  usually  perform  both 
heating  and  cooling  functions,  the  label 
will  also  show  generic  ranges  of  EER's 
for  the  heating  function  of  all  heat 
pumps  that  perform  both  functions. 
Above  this  generic  range  will  be  the 
EER  of  the  particular  unit  to  which  the 
label  is  attached.  Heat  pump  labels  will 
show  the  EER  for  both  the  cooling  and 
heating  functions.  Below  the  product- 
specific  EER  and  the  generic  ranges  will 
be  the  following  statement 

Federal  law  requires  the  seller  or  installer 
of  this  appliance  to  make  available  a  fact 
sheet  or  directory  giving  further  infonnation 
regarding  the  efficiency  and  operating  cost  of 
this  equipment.  Ask  for  this  information. 

These  product-specific  labels  differ 
from  the  labels  originally  recommended 
by  Commission  staff  in  the  CAC  Staff 
Report  in  three  ways: 

1.  They  show  an  EER**  (or  EER's,  for 
heat  pumps]  for  the  product  to  which 
they  pertain; 

2.  They  show  a  range  of  EER's  (or 
ranges,  for  heat  pumps)  for  all  such 
products;  and 

3.  They  contain  stronger  language 
referring  consumers  to  fact  sheets  and 
directories  (the  reference  to  directories 
is  also  new). 

These  new  elements  are  the  backbone 
of  today's  amendments. 

Because  the  label  would  show  the 
EER  of  the  product  as  well  as  range 
information,  labeled  products  would 
always  be  sold  with  the  minimum 
information  required  by  EPCA*' 


**  See.  for  examfrie.  Firat  (supp.).  13-55/4-6  and 
Aspen.  13-49/3-4. 


*•  The  opinion  was  expressed  in  a  number  of 
comments  (Borg.  13-50/4:  ARI.  13-62/11:  Climate 
Control.  13-66/1:  Trane,  13-66/2:  Rheem.  13-52/4) 
that  the  term  "EER"  ("energy  efficiency  rating") 
should  be  abandoned  for  central  air  conditioners  in 
favor  of  the  terms  "SEER"  ("seasonal  enerjty 
efTidency  ratio")  for  cooling  only  central  air 
conditioners  and  the  cooling  side  of  heat  pumpa  and 
"HSPF'  ("heating  seasonal  performance  factor")  for 
the  heating  side  of  heat  pumps.  The  Commission  is 
aware  of  the  different  terms  used  in  the  industry  for 
the  various  types  of  air  conditioner*.  It  is  the 
Commission's  belief,  however,  that,  from  the 
consumer's  point  of  view,  it  would  be  far  simpler  lo 
look  only  for  a  single  term,  regardless  of  what 
product  is  being  examined.  For  this  reason,  the  Rule 
requires  a*  a  disclosure  only  the  term  "EER". 
regardless  of  which  appliance  is  being  described  in 
terms  of  its  energy  efficiency. 

"  Under  section  324(c)(1)  of  EPCA.  the 
Commission's  Rule  must  reqjire  labels  or  products, 
to  show  energy  cost  information  (or  another  energy 
iisi<ge  measure,  which,  in  the  case  of  central  air 
conditioners,  is  the  EER)  and  range  information. 
Section  324(c)(;i)  of  EPCA  allows  the  Commission  lo 
require,  with  the  product,  additional  energy 
consumption  infonnation  if  the  Coouniuion 
determines  that  it  would  assist  consumers  in 
making  purchasing  decisions  and  would  not  unduly 
burden  manufacturer*.  Efficiency  and  range 

Coatuiuad 
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attached  to  them.  Thus,  at  some  time, 
consumers  would  be  aware  of  this 
information.  Even  in  those  cases  in 
which  this  minimum  information  was 
not  seen  until  after  the  sale,  it  would 
still  be  seen,  and  this  could  lead  to 
complaints  if  the  other  required 
information  on  fact  sheets  or  in 
directories  had  not  been  shown  during 
the  sale. 

The  Commission  is  requiring  that  the 
ranges  on  the  product-specific  labels  be 
generic  for  two  reasons.  First,  in  central 
air  conditioners,  there  is  little  difference 
in  efficiency  due  to  the  sizing,  or 
capacity,  of  the  products  alone.  Thus, 
there  is  roughly  the  same  spread  of 
efTiciencies  throughout  all  the  various 
capacities,  and  a  single  range 
encompassing  this  spread  is  sufficient  to 
inform  consumers  of  what  efficiencies 
they  can  generally  expect  to  find. 
Second,  a  single,  generic  range  on  the 
labels  will  be  the  same  on  all  labels,  and 
this  will  simpUfy  label  printing  for  the 
industry.  The  actual  range  figures  will 
be  published  after  the  Commission  has 
reviewed  the  data  that  §  305.8(a) 
requires  manufacturers  to  submit  two 
months  from  pubUcation  of  today's 
amendments. 

Because  the  language,  discussed 
above,  referring  consumers  to  fact 
sheets  or  directories  would  state  that 
the  availability  of  these  additional 
sources  of  information  is  required  by 
Federal  law,  the  labels  would  increase 
the  likelihood  that  the  additional  cost 
information  required  by  the  Rule  would 
be  seen  by  consumers.  From  this  point 
of  view,  the  labels  and  fact  sheets  (or 
directories)  would  be  a  system  of 
disclosure  that  would  ensure  that 
consumers  would,  at  the  very  least,  see 
the  basic  information  required  by  the 
statute,  and  would  also  enable  them  to 
see  the  additional  information  required 
by  the  Rule,  if  they  wished. 

b.  Placement  of  the  Label  For  central 
air  conditioners  consisting  of  a 
condenser  unit  and  evaporator  coil 
contained  in  a  single  unit,  the  label  must 
be  placed  conspicuously  on  the  single 
unit.  With  spUt  systems,  the  condenser 
unit  and  evaporator  coil  are  in  different 
locations,  once  the  unit  is  installed.  The 
condenser  unit  is  most  often  located 
outside  the  house  on  a  concrete  slab, 
while  the  evaporator  coil  is  usually  out 
of  sight  in  the  duct  work  inside  the 
house.  Therefore,  the  label  should  be 
affixed  to  the  condenser  unit.  As 
discussed  eariier  in  section  1(b),  the 


informalion  it  eMential  to  consumers  purchasing 
these  products.  The  cost  information  on  fact  sheets 
and  in  the  ARI  Directory  is  equally  important  for 
giving  a  full  picture  of  the  energy  usage  of  central 
air  conditioners. 
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efficiency  rating  of  the  "best  selling" 
combination  must  appear  on  the 
product-specific  label.  The  rating  would 
be  common  to  all  combinations  using 
that  condenser. 

In  order  to  alert  consumers  to  the  fact 
that  the  EER  on  the  label  and  fact  sheet 
for  split  systems  is  the  EER  for  the 
"best-selling"  condenser-coil 
combination,  and  that  the  EER  of  the 
combination  they  actually  purchase 
could  differ  slightly  from  that  shown,  the 
Commission  is  requiring  that  language  to 
that  effect  appear  on  both  the  labels  and 
the  fact  sheets.  Consequentiy. 
§  305.11(a)(5)(iii)(G)  (pertaining  to 
labels)  and  §  305.11(b)(3)(ix)  (pertaining 
to  fact  sheets)  of  the  Rule  require  that 
one  of  the  following  disclosures  be  made 
on  labels  and  fact  sheets  that  relate  to 
the  sale  of  "best-selling"  combinations 
of  split  system  central  air  conditioners 
and  heat  pimips: 

(1)  For  labels  and  fact  sheets 
disclosing  the  energy  rating  for  cooling, 
the  disclosure  should  read:  'This  energy 
rating  is  based  on  U.S.  Government 
standard  tests  of  this  condenser  model 
combined  with  the  most  common  coil. 
The  rating  may  vary  slightly  with 
different  coils." 

(2)  For  labels  and  fact  sheets 
disclosing  the  energy  rating  for  both 
heating  and  cooling,  the  disclosure 
should  read:  "This  energy  rating  is 
based  on  U.S.  Government  standard 
tests  of  this  condenser  model  combined 
with  the  most  common  coil.  The  rating 
will  vary  slightly  with  different  coils  and 
in  different  geographic  regions." 

(3)  For  labels  and  fact  sheets 
disclosing  the  energy  rating  for  heating, 
the  disclosure  should  read:  "This  energy 
rating  is  based  on  U.S.  Government 
standard  tests  of  this  condenser  model 
combined  with  the  most  common  coil. 
The  rating  will  vary  slighdy  with 
different  coils  and  in  different 
geographic  regions." 

Labels  and  fact  sheets  disclosing  the 
actual  rating  of  specific  combinations 
need  not  contain  such  a  disclosure. 

c.  Burden  on  Manufacturers.  Today's 
amendments  requiring  product-specific . 
labels  would  not  unduly  burden  the 
industry.  Manufacturers  already  must 
perform  the  tests,  since  section  323(c)  of 
EPCA  requires  all  energy  usage 
representations,  including  listings  in  a 
directory,  to  be  based  on  DOE  test 
results.  In  addition,  the  label  is  in  as 
simple  a  format  as  the  Commission 
could  develop  without  sacrificing  the 
required  information.  The  oiUy  item  on. 
the  label  that  will  vary  from  product  to 
product  is  the  EER  itself,  since  die 
ranges  are  generic.  This  places  on  the 
manufacturers  the  smallest  possible 


burden  that  will  still  result  in  the 
required  disclosures. 

3.  The  ARI  Directory  Option 

ARI  has  recommended  throughout  this 
proceeding  that,  if  the  Rule  is  amended 
to  cover  the  central  air  conditioner 
category,  it  should  be  modified  to  allow 
manufacturers  the  option  of  satisfying 
the  energy  usage  disclosure 
requirements  through  a  listing  in  ARI's 
Directory."  The  Commission's  staff 
originally  recommended  that  the 
Commission  reject  ARI's  proposed 
modification  because,  among  other 
reasons,  there  were  no  ranges  of 
comparability,  as  required  by  EPCA, 
and  because  the  staff  was  concerned 
that  the  Directory  would  not  be  seen  by 
consumers.'"  This  latter  concern 
stemmed  from  the  stafTs  belief  that  the 
Directory  woidd  not  necessarily  be 
displayed  or  receive  widespread 
distribution. 

However,  ARI  has  made 
modifications  in  its  proposal  to 
accommodate  the  staff's  objections  and 
has  indicated  a  willingness  to  make 
further  changes.  Because  of  these 
changes,  and  because  the  amendments 
announced  today  now  include  the 
requirement  that  central  air  conditioners 
bear  a  label  showing  simplified 
efficiency  information  and  referring 
consumers  to  fact  sheets  or  a  directory, 
the  Commission  now  believes  that  more 
consumers  will  receive  full  energy  usage 
information  on  these  products  if 
manufacturers  were  afforded  the 
"Directory  Option."  Of  course,  the 
option  of  using  fact  sheets  will  still  be 
left  available  for  those  manufacturers 
who  choose  not  to  participate  in  the  ARI 
Directory  (or  any  other  complying 
directory)  program. 

a.  Support  for  the  Directory  Option. 
Six  integrated  manufacturers  *"  and  one 
contractor/  installer  *'  endorsed  the 
ARI  alternative  proposal  wiUjout 
quahfication.  The  California  Energy 
Commission  **  gave  the  program  a 


»•  See  pp.  21-23  of  the  CAC  Staff  Report. 

»•  Id.  pp.  23-24. 

♦•  l.ennox.  13-«0;  Rheem.  13-52:  Boig.  13-50: 
Caltier.  13-61;  Trane.  13-86;  Qimate  Control.  13-68. 

«' Cole.  13-42. 

"  CEC.  19-17.  See  also  Appendix  B  to  ARI,  13-62. 
In  sum.  CEC  believes  that  while  ARI  has  a 
potentially  laudable  program,  its  tests  should  not  lie 
conducted  in  such  secrecy  and  it  should  allow 
representation  of  consumer  and  government 
interests  on  the  committees  that  decide  how  the 
DOE  tests  are  performed  and  what  will  be 
published  in  the  Directory.  ARI  has  responded  that 
any  reasonable  requests  to  observe  testing  are 
honored,  that  the  DOE  tests  that  it  uses  are 
developed  by  committees  of  the  American  Society 
for  Healing.  Refrigerating  and  Air-Conditioning 
Engineers  (ASHRAE).  which  at«  open  to  all 

Continued 


conditional  endorsement.  The  industry 
members  supported  the  Directory 
alternative  for  the  following  reasons: 
The  Directory  puts  all  of  the  energy 
usage  information  in  one  publication 
that  is  accurately  updated  semi- 
annually; the  Directory  is  the  product  of 
a  reliable  and  established  certification 
and  verification  system  using  an 
independent  testing  agency:  and.  the 
Directory  is  already  familiar  to,  relied 
on  and  used  by  builders,  retailers  and 
contractors  for  referencing  equipment 
efficiencies. 

In  addition,  ARI  noted  that  its 
proposal  now  includes  an  Operating 
Cost  Guide,  which  is  a  booklet  that 
would  be  sent  free,  along  with  the 
Directory,  to  some  46,000  retailers.  The 
Cost  Guide  would  enable  consumers  to 
calculate  for  themselves  the  annual 
operating  cost  of  any  central  air 
conditioner  listed  in  the  Directory.*'  As 
another  point  in  favor  of  the  directory 
alternative,  ARI  estimated  that  the 
directory  approach  would  reduce  the 
expense  to  manufacturers  by  perhaps  as 
much  as  $40,000  each,  for  those  who 
elect  to  exercise  the  option.** 

Finally.  ARI  noted  ♦»  that  the  ARI 
Directory  is  superior  to  the  idea  of  a 
binder  containing  fact  sheets  for  all 
models  of  central  air  conditioners  sold 
by  a  particular  retailer,  even  though  the 
binder  idea  is  a  useful  concept.  This  is 
because  the  Directory  not  only  contains 
energy  information  on  all  models  of  the 
program  but  also  is  updated  semi- 
annually. With  the  fact  sheet  binders, 
retailers  would  have  to  rely  on 
manufacturers  to  provide  them  with 
updated  versions  of  fact  sheets  as  they 
become  available  and  would  be 
responsible  for  keeping  these  current  in 
the  binder.  Some  binders  would 
undoubtedly  be  out-of-date.  The 
Directory  is  provided  every  six  months 
in  a  completely  updated  format. 
Retailers  do  not  themselves  have  to 
insert  new  pages  throughout  the  year; 
therefore,  they  can  be  sure  that  all  the 
information  contained  in  the  Directory  is 
current  and  complete. 

b.  Opposition  to  the  Directory  Option. 
Opposition  to  the  Commission's 
acceptance  of  the  ARI  proposal  was 


ASHRAE  members  and  others,  and,  that,  with 
respect  to  the  contents  of  its  Directory.  ARI  is  open 
to  all  constructive  suggestions  that  will  serve  its 
members'  customers.  The  Commission  has 
considered  these  two  comments  and  is  satisRed  that 
the  internal  procedures  in  ARfs  present  program, 
especially  when  seen  in  the  context  of  the 
Commission's  Rule  and  DOE's  test  procedures, 
allow  for  suffidenl  representation  and  observation. 

*'  An  example  of  the  Cost  Guide  ap|>ears  as 
Appendix  A  to  ARI's  formal  comments. 

**  13-62/S  See  also  Trane.  13-66/3.  Borj.  13-50/2. 
and  Lennox,  13-60/2. 

«» 13-62/$. 


expressed  by  eleven  contractor/ 
retailers,*'  six  independent  coil 
manufacturers,*'  the  Better  Heating- 
Cooling  Council  *•  and  the  State  Office 
of  Emergency  and  Energy  Services  of  the 
Commonwealth  of  Virginia.*' 

The  concerns  expressed  by  the  coil 
manufacturers  and  contractors  have 
been  previously  discussed.  As  noted  at 
the  end  of  that  discussion,  coil 
manufacturers  will  not  have  to  test  for, 
computer-simulate  or  provide 
information  about  the  energy  usage  of 
the  products  they  sell.  Nor  will  they 
have  to  be  listed  in  a  directory,  because 
the  EERs  of  split  system  central  air 
conditioners  will  be  disclosed  on  labels 
affixed  to  condensers  by  condenser 
manufacturers,  and  coils  do  not  have  to 
be  labeled.  At  the  same  time,  consumers 
will  still  receive  energy  usage 
information  about  split  system  central 
air  conditioners. 

The  State  of  Virginia  simply  stated  a 
preference  for  fact  sheets  over  the  ARI 
Directory.  The  Better  Heating-Cooling 
Council  noted  that  the  Directory,  while 
suitable  to  the  trade,  would  be 
meaningless  to  prospective  buyers  of 
heating  and  cooling  equipment.  The 
Commission  notes  that  this  comment 
was  based  on  ARI's  original  proposal, 
before  ARI's  planned  modifications. 

c.  Modifications  to  ARI's  Original 
Proposal.  The  principal  modification 
offered  by  ARI  with  respect  to  its 
original  proposal  is  the  Operating  Cost 
Guide.*"  In  addition  to  this  change,  the 
Commission  is  including  in  the  Rule  two 
minimum  distribution  requirements  for 
all  directories,  in  order  to  alleviate  its 
concerns  over  the  publication's 
distribution.  First,  the  publication  must 
be  distributed  to  all  retailers  that  sell 
products  listed  in  the  directory.  Second, 
the  directory  must  be  available  at  cost 
to  all  other  interested  parties. 

C.  Fact  Sheets 

There  were  several  comments 
directed  at  the  methodology  required  to 
obtain  the  figures  used  in  the  Sample 
Fact  Sheets  and  Appendices  H  and  I. 
These  comments  pertain  to  the  DOE  test 
procedure,  rather  than  to  the 


♦•  Air  Flow.  13-21:  McCalb.  13-22;  Brooks.  13-23: 
Air-O-Quip.  13-24, 13-41. 13-53. 13-6&  Ross.  13-25: 
Steinberg.  13-29:  Comfort  Pac  13-3a  13-M;  Modem 
Mechanical.  13-32. 13-33. 13-34. 13-38, 13-39; 
Frazier.  13-36;  Hobbs.  13-37:  Associated.  13-43. 

♦'  Magic  Aire.  13-56;  First.  13-44, 13-65:  Aspen. 
13-49;  Magna-Flow.  13-51.  Coil.  13-47;  Alrmax.  13- 
54. 

♦•  13-27. 

**  19-16. 

">  ARI  also  offered  to  include  ranges  in  its 
Directory.  Since  range  information  is  now  required 
on  the  product-specific  labels,  it  will  no  longer  be 
required  in  the  directories  or  on  the  speciHc  fact 
sheets. 


Commission's  Rule.  Since  the 
Commission  is  not  empowered  to 
modify  DOE's  test  procedures,  it  has  not 
given  these  comments  substantive 
consideration. 

III.  The  Pulse  Combustion  and 
Condensing  Furnace  .Amendment 

A.  Background  of  the  Proceeding 

This  proceeding  was  instituted  in  July. 
1981  * '  because  DOE  amended  its 
furnace  test  procedure  in  August. 
1980  **  to  include  two  relatively  new 
types  of  furnaces — pulse  combustion 
furnaces  and  condensing  furnaces. 
Labeling  of  these  types  of  furnaces  was 
not  discussed  during  the  original 
rulemaking  proceedings  in  1978,  since 
the  products  were  not  sofficienUy 
developed  for  marketing.  Consequently. 
in  order  to  develop  evidence  relating  to 
these  products,  a  rule  amendment 
proceeding  was  instituted  to  afford 
interested  persons  an  opportunity  to 
comment  on  the  appropriateness  of 
covering  these  products  under  the 
Commission's  Appliance  Labeling 
Rule." 

B.  Coverage 

The  question  whether  to  include  pulse 
combustion  and  condensing  furnaces 
under  the  coverage  of  the  Commission's 
Rule  has  never  been  at  issue  throughout 
this  entire  amendment  proceeding.  The 
only  post-record  comment  direcUy 
dealing  with  this  issue  was  from  the  Gas 
Appliance  Manufacturers  Association 
(GAMA),  one  of  the  two  principal  trade 
associations  representing  manufactiu^rs 
of  furnaces  and  boilers:  ** 

*  *  *  GAMA  agrees  with,  and  fully 
supports,  the  proposed  amendment  to  Section 
305.3(g)  to  the  Federal  Trade  Commission's 
Appliance  Latieling  Rule  to  include  pulse 
combustion  and  condensing  furnaces  in  the 
rule.»» 

The  Commission  has  no  reason  to 
distinguish  these  types  of  furnaces  from 
all  other  furnaces  presently  covered  by 
the  Rule  and,  consequendy,  amends  the 
Rule  today  so  that  they  are  covered  in 
the  same  manner  as  other  covered 
furnaces. 


>■  46  FR  38105  (July  24, 1981). 

"  45  FR  53714  (August  12. 1980). 

"  See  Pulse  Comtrastion  and  Condensing 
Furnaces  ("Furnace")  Staff  Report  August  1963.  ppi 
3-4. 

**  The  other  principal  furnace  industry  trade 
association  is  the  Hydronics  Institute.  Berkeley 
Heights,  New  Jersey. 

"  GAMA.  13-63/1. 
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C.  The  GAM  A  Directory  Proposal  for 
Furnaces 


mm 


The  question  whether  manufacturers 
of  all  furnaces,  including  these  new 
products,  should  be  afforded  the  option 
of  disclosing  required  information  in  an 
industry  directory  was  raised  by 
GAMA. 

At  the  time  of  the  hearings  in  1981, 
CAMA  was  about  to  launch  a  voluntary 
certification  program  for  furnace 
manufacturers  that  was  similar  in  many 
respects  to  ARI's  certification  and 
directory  publication  program.  The 
furnace  program  was  to  involve 
submission  to  GAMA  of  efficiency 
information  derived  from  the  DOE  test 
procedures,  ongoing  verification  testing 
with  an  internal  enforcement 
mechanism,  and  the  publication  and 
distribution  of  a  directory  listing 
participating  manufacturers  along  with 
efficiency  information  on  each  of  the 
models  they  produce.  In  addition  to 
providing  energy  efficiency  information. 
the  Directory  would  include  a  procedure 
that  would  allow  for  a  determination  of 
the  estimated  annual  cost  of  operation 
for  any  model  listed.** 

The  GAMA  Directory  would  be 
distributed  to  all  GAMA  members  in 
quantity,  and  GAMA  indicated  a 
willingness  to  make  reference  copies 
available  to  all  public  libraries.  For 
consumers  and  others,  the  Directories 
would  be  available  at  their  production 
cost  to  GAMA.  which  was  estimated  at 
around  $5  a  copy.'^ 

Unlike  the  central  air  conditioner 
amendment  proceeding,  which  Concerns 
labeling  for  an  entirely  new  class  of 
products,  this  proceeding  has  been 
conducted  for  the  sole  and  narrowly 
defined  purpose  of  determining  whether 
two  relatively  new  types  of  furnaces 
should  be  included  under  the  Rule. 
Questions  posed  by  the  Commission  in 
the  notice  were  confined  only  to  the 
narrow  issues  raised  by  this  proposal. 
Consequently,  the  public  was  given  an 
opportunity  to  comment  only  on  this 
issue  of  coverage.  The  Commission 
believes  that  the  GAMA  proposal  goes 
beyond  the  scope  of  this  proceeding 
and.  therefore,  that  it  cannot  be 
considered  within  its  context.  However, 
the  Commission  is  continuing  to      i 
evaluate  the  efficacy  of  the  current 
furnace  labeling  program,  and.  as  a| 
potentially  viable  alternative  to  the' 
current  furnace  labeling  scheme,  will 
give  the  GAMA  proposal  serious 
consideration  in  any  recommendations 
for  subsequent  Rule  revisions. 


**  Fumace  Staff  Report,  pp.  9-10.  See  also  pp.  11 


ti. 


'  M..  pp.  11-12. 


IV.  Paperwork  Reduction  Act 

Because  today's  amendments  extend 
the  scope  of  the  Appliance  Labeling 
Rule's  existing  labeling  and  disclosure 
requirements,  they  were  submitted  to 
the  Office  of  Management  and  Budget 
("0MB")  for  review  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  The  submission,  which 
was  in  the  form  of  a  request  for  an 
amendment  to  the  existing  clearance  for 
the  Appliance  Labeling  Rule  was  made 
on  October  21. 1986  (OMB  No.  3084-      , 
0069).  On  December  24, 1986.  OMB 
approved  the  information  collection 
requirements  for  use  through  December 
31. 1989. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  16  CFR  Part  305  is 
revised  to  read  as  follows: 

PART  305— RULES  FOR  USING 
ENERGY  COSTS  AND  CONSUMPTION 
INFORMATION  USED  IN  LABEUNG 
AND  ADVERTISING  FOR  CONSUMER 
APPLIANCES  UNDER  THE  ENERGY 
POLICY  AND  CONSERVATION  ACT 

Scope 

305.1  Scope  of  the  regulations  in  this  part. 

305.2  Definitions. 

305.3  Desoription  of  covered  products  to 
r.         which  this  part  applies. 

General 

305.4  Prohibited  acts. 

Testing 

305.5  Determinations  of  estimated  annual 
energy  cost  and  energy  efficiency  rating. 

305.6  Sampling. 

305.7  Determinations  of  capacity. 

305.8  Submission  of  data. 

Representative  Average  Unit  Energy  Costs 

305.9  Representative  average  unit  energy 
costs. 

305.10  Ranges  of  estimated  annual  energy 
costs  and  energy  efficiency  ratings. 

Required  Disclosures 

305.11  Labeling  for  covered  products. 

305.12  Additional  information  relating  to 
energy  consumption. 

305.13  Promotional  material  displayed  or 
distributed  at  point  of  sale. 

305.14  Catalogs. 

Additional  Requirements 

305.15  Test  Data  records. 

305.16  Required  testing  by  designated 
laboratory. 

Effect  of  This  Part 

305.17  Effect  of  other  law. 

305.18  When  the  rules  take  effect. 


Sec. 

305.19    Stayed  or  invalid  parts. 

Appendix  Al — Refrigerators. 

Appendix  A2 — Refrigerator-Freezers. 

Appendix  B — Freezers. 

Appendix  C — Dishwashers. 

Appendix  Dl — Water  Heater-Gas. 

Appendix  D2 — Water  Heater-Electric. 

Appendix  D3 — Water  Heater-Oil. 

Appendix  E — Room  Air  Conditioners. 

Appendix  F — Clothes  Washers. 

Appendix  G — Furnaces. 

Appendix  H — Cooling  Performance  and  Cost 

for  Central-Air  Conditioners. 
Appendix  I — Heating  Performance  and  Cost 

for  Central-Air  Conditioners. 
Appendix  ) — Suggested  Data  Reporting 

Format. 
Authority:  Sec.  324  of  the  Energy  Policy  and 
Conservation  Act.  Pub.  L  94-163.  as  amended 
by  the  National  Energy  Conservation  Policy 
Act,  Pub.  L.  95-619  (42  U.S.C.  6294). 

Scope 

§  305.1    Scope  of  the  regulations  in  this 
part 

The  rule  in  this  part  establishes 
requirements  for  consumer  appliance 
products,  as  hereinafter  described,  in 
commerce,  as  "commerce"  is  defined  in 
the  Energy  Policy  and  Conservation  Act. 
42  U.S.C.  6291.  with  respect  to: 

(a)  Labeling  the  products  with 
information  indicating  their  estimated 
annual  energy  costs  or  energy  efficiency 
ratings,  and  related  information; 

(b)  Including  in  printed  matter 
displayed  or  distributed  at  the  point  of 
sale  of  such  products,  or  including  in 
any  catalog  from  which  the  products 
may  be  purchased,  information 
concerning  their  energy  consumption; 

(c)  Including  on  the  labels,  separately 
attaching  to  the  products,  or  shipping 
with  the  products,  additional 
information  relating  to  energy 
consumption,  energy  efficiency,  or 
energy  cost;  and 

(d)  Making  representations,  in  writing 
or  in  broadcast  advertising,  respecting 
the  energy  consumption,  energy 
efficiency,  or  the  cost  of  energy 
consumed  by  consumer  appliance 
products. 

Definitions 

§305.2    Definitions. 

(a)  "Act"  means  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-163).  and 
amendments  thereto. 

(b)  "Commission"  means  the  Federal 
Trade  Commission. 

(c)  "Manufacturer"  means  any  person 
who  manufactures,  produces,  assembles, 
or  imports  a  consumer  appliance 
product.  Assembly  operations  which  are 
solely  decorative  are  not  included. 

(d)  "Retailer"  means  a  person  to 
whom  a  consumer  appliance  product  is 
delivered  or  sold,  if  such  delivery  or  sale 


is  for  purposes  of  sale  or  distribution  in 
commerce  to  purchasers  who  buy  such 
product  for  purposes  other  than  resale. 
The  term  "retailer"  includes  purchasers 
of  appliances  who  install  such 
appliances  in  newly  constructed  or 
newly  rehabilitated  housing,  or  mobile 
homes,  with  the  intent  to  sell  the 
covered  appliances  as  part  of  the  sale  of 
such  housing  or  mobile  homes. 

(e)  "Distributor"  means  a  person 
(other  than  a  manufacturer  or  retailer)  to 
whom  a  consumer  appliance  product  is 
delivered  or  sold  for  purposes  of 
distribution  in  commerce. 

(f)  "Private  labeler"  means  an  owner 
of  a  brand  or  trademark  on  the  label  of  a 
consumer  appliance  product  which 
bears  a  private  label. 

(g)  "Range  of  comparability"  means  a 
group  of  models  within  a  class  of 
covered  products,  each  model  of  which 
satisfies  approximately  the  same 
consumer  needs. 

(h)  "Estimated  annual  operating  cost" 
or  "estimated  annual  energy  cost" 
means  the  aggregate  retail  cost  of  the 
energy  which  is  likely  to  be  consumed 
annually  in  representative  use  of  a 
consumer  product,  determined  in 
accordance  with  tests  prescribed  under 
section  323  of  the  Act  (42  U.S.C.  6293). 

(i)  "Energy  efficiency  rating"  means 
the  "annual  fuel  utilization  efficiency" 
for  furnaces,  "energy  efficiency  ratio" 
for  the  cooling  function  of  central  air 
conditioners,  and  "heating  seasonal 
performance  factor"  for  the  heating 
function  of  central  air  conditioners 
determined  in  accordance  with  tests 
prescribed  under  section  323  of  the  Act 
(42  U.S.C.  6293). 

(j)  "Range  of  estimated  annual 
operating  costs"  or  "range  of  estimated 
annual  energy  costs"  means  the  range  of 
estimated  annual  operating  costs  of  all 
models  within  a  designated  range  of 
comparability. 

(k)  "Range  of  energy  efficiency 
ratings"  means  the  range  of  energy 
efficiency  ratings  for  all  models  within  a 
designated  range  of  comparability. 

(1)  "New  covered  product,"  as  used  in 
S  305.4,  means  a  covered  product  the 
title  of  which  has  not  passed  to  a 
purchaser  who  buys  the  product  for 
purposes  other  than  resale  or  leasing  for 
a  period  in  excess  of  one  year. 

(m)  "Catalog"  means  printed  material 
which  contains  the  terms  of  sale,  retail 
price,  and  instructions  for  ordering,  from 
which  a  retail  consumer  can  order  a 
covered  product. 

(n)  "Consumer  appliance  product" 
means  any  appliance  product  for  which 
the  Secretary  of  the  Department  of 
Energy  has  prescribed  final  test 
procedures  pursuant  to  section  323  of 
the  Act  (42  U.S.C.  6283). 


(0)  "Covered  Product"  means  any 
consumer  appliance  product  defined  in 
§  305.3  of  the  rule  which  is,  or  may  be. 
used  for  personal  use  or  consumption  by 
individuals. 

§  305.3    Description  of  covered  products 
to  which  this  part  applies. 

(a)  Refrigerators  and  refrigerator- 
freezers. 

(1)  "Electric  refrigerator"  means  a 
cabinet  designed  for  refrigerated  storage 
of  food  at  temperatures  above  32°  F  and 
having  a  source  of  refrigeration 
requiring  an  electrical  energy  input  only. 
It  may  include  a  compartment  for  the 
freezing  and  storage  of  food  at 
temperatures  below  32*  F  but  does  not 
provide  a  separate  low-temperature 
compartment  designed  for  the  freezing 
of  and  long-term  storage  of  food  at 
temperatures  below  8°  F.  It  has  only  one 
exterior  door,  but  may  have  interior 
doors  or  compartments. 

(2)  "Electric  refrigerator-freezer" 
means  a  cabinet  which  consists  of  two 
or  more  compartments  with  at  least  one 
of  the  compartments  designed  for  the 
refrigerated  storage  of  foods  at 
temperatures  above  32*  F  and  with  at 
least  one  of  the  compartments  designed 
for  the  freezing  of  and  the  storage  of 
fit>zen  foods  at  temperatures  of  8*  F  or 
below  and  which  may  be  capable  of 
adjustment  by  the  user  to  a  temperature 
of  0*  F  or  below.  The  source  of 
refrigeration  requires  an  electrical 
energy  input  only. 

(b)  "Freezer"  means  a  cabinet 
designed  as  a  unit  for  the  storage  of  food 
at  temperatures  of  0*  F  or  below  and 
which  has  the  ability  to  freeze  food.  The 
source  of  refiigeration  requires  an 
electric  energy  input  only. 

(c)  "Dishwasher"  means  a  cabinetlike 
appliance  which,  with  the  aid  of  water 
and  detergent,  washes,  rinses,  and  dries 
(when  a  drying  process  is  included) 
dishware.  glassware,  eating  utensils  and 
most  cooking  utensils  by  chemical, 
mechanical,  and/or  electrical  means 
and  discharges  to  the  plumbing  drainage 
system. 

(d)  "Water  heater"  means  an 
automatically  controlled,  thermally 
insulated  vessel  designed  for  heating 
water  and  storing  heated  water.  It  is 
designed  to  produce  hot  water  at  a 
temperature  of  less  than  180*  F. 

(1)  "Electric  water  heater"  means  a 
water  heater  which  utilizes  electricity  as 
the  energy  source  for  heating  the  water, 
which  has  a  manufacturer's'Bpecified 
energy  input  rating  of  12  kilowatts  or 
less  at  a  voltage  of  no  greater  than  250 
volts,  and  which  has  a  manufacturer's 
specified  storage  capacity  of  not  less 
than  20  gallons  nor  more  than  120 
gallons. 


(2)  "Gas  water  heater"  means  a  water 
heater  which  utilizes  gas  as  the  energy 
source  for  heating  the  water,  which  has 
a  manufacturer's  specified  energy  input 
rating  of  75.000  Btu's  per  hour  or  less, 
and  which  has  a  manufacturer's 
specified  storage  capacity  of  not  less 
than  20  gallons  nor  more  than  100 
gallons. 

(3)  "Oil  water  heater"  means  a  water 
heater  which  utilizes  oil  as  the  energy 
source  for  heating  the  water,  which  has 
a  manufacturer's  specified  energy  input 
rating  of  103,875  Btu's  per  hour  or  less 
and  which  has  a  manufacturer's 
specified  storage  capacity  of  50  gallons 
or  less. 

(e)  "Room  air  conditioner"  means  an 
encased  assembly  designed  as  a  unit  for 
mounting  in  a  window  or  through  the 
wall  for  the  purpose  of  providing 
delivery  of  conditioned  air  to  an 
enclosed  space.  It  includes  a  prime 
source  of  refrigeration  and  may  include 
a  means  for  ventilating  and/or  heating. 

(f)  "Clothes  washer"  means  a 
consumer  product  designed  to  clean 
clothes,  utilizing  a  water  solution  of 
soap  and/or  detergent  and  mechanical 
agitation  or  other  movement. 

(1)  "Automatic  clothes  washer"  means 
a  class  of  clothes  washer  which  has  a 
control  system  capable  of  scheduling  a 
pre-selected  combination  of  operations, 
such  as  regulation  of  water  fill  level,  and 
performance  of  wash,  rinse,  drain  and 
spin  functions,  without  the  need  for  the 
user  to  intervene  subsequent  to  the 
initiation  of  machine  operation.  Some 
models  may  require  user  intervention  to 
initiate  these  different  segments  of  the 
cycle  after  the  machine  has  begun 
operation,  but  they  do  not  require  the 
user  to  intervene  to  regulate  the  water 
temperature  by  adjusting  the  external 
water  faucet  valves. 

(2)  "Semi-automatic  clothes  washer" 
means  a  class  of  clothes  washer  that  is 
the  same  as  an  automatic  clothes 
washer  except  that  the  user  must 
intervene  to  regulate  the  water 
temperature  by  adjusting  the  external 
water  faucet  valves. 

(3)  "Other  clothes  washer"  means  a 
class  of  clothes  washer  which  is  not  an 
automatic  or  semi-automatic  clothes 
washer. 

(g)  "Fumace"  means  a  device, 
utilizing  only  single-phase  electric 
current  or  millivoltage  DC  current  in 
conjunction  with  either  natural  gas, 
propane,  or  home  heating  oil.  which  is 
designed  to  be  the  principal  heating 
source  for  the  living  space  of  a  residence 
and  which  is  not  contained  within  the 
same  cabinet  with  a  central  air 
conditioner,  whose  rated  cooling 
capacity  is  above  65,000  Btu's  per  hour. 
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Every  birnaee  is  eitbet  aa  electric 
ceatcal  fum^,  electric  boilef .  forced* 
air  ceatoal  furaace.  pavity  central 
fomace.  w  low  pressure  steam  or  hot 
water  boiler.  The  heat  inpol  rate  of  a 
furnace  is  less  than  300,000  Bto's  per 
hour  for  eledric  boilers  and  low 
pressure  steam  or  hot  water  boilers,  and 
is  less  than  225,000  Btu's  per  hour  for 
forted-air  central  furnaces,  gravity 
central  fomaces,  and  electric  central 

(h^  "Central  air  conditioner"  means' a 
consumer  product  which  is  powered  by 
single  phase  electric  current,  which  is 
rated  below  65.000  Btu's  per  hour,  which 
is  not  contained  within  the  same  cabinet 
as  a  furnace  whose  rated  capacity  is 
above  225.000  Btu  per  hour,  and  which  is 
either  a  "heat  pump"  or  a  "cooling  only 
unit." 

(1)  "Condenser-evaporator  coil 
combination"  noeans  a  condensing  unit 
made  by  one  manufacturer  and  one  of 
several  evaporator  coils,  either 
manufactured  by  the  same  manufacturer 
or  another  manufacturer,  intended  to  be 
combined  with  that  particular 
condensing  unit. 

(2)  "Condensing  unit"  means  a 
component  of  a  "central  air  conditioner" 
which  is  designed  to  remove  heat 
absorbed  by  the  refrigerant  and  to 
transfer  it  to  the  outside  environment 
and  which  consists  of  an  outdoor  coil, 
compressor(s),  and  air  moving  device. 

(3)  "Cooling  only  unit"  means  a 
"central  air  conditioner"  which  consists 
of  an  air  cooled  condensing  unit  and  an 
evaporator  coil,  and  which  is  designed 
to  provide  air  cooling,  dehumidifying, 
circulating,  and  air  cleaning. 

(i)  "Heat  pump"  means  a  "central  air 
conditioner"  which  is  either  an  "air- 
source  heat  pump"  or  a  "water-source 
heat  pump." 

(1)  "Air-source  heat  pump"  means  a 
"heat  pump"  which  consists  of  one  or 
more  assembhes,  which  utiHzes  an 
indoor  conditioning  coil,  compressorfs), 
and  refrigerant-to-outdoor  air  heat 
exchanger  to  provide  air  heating,  and 
which  may  also  provide  air  cooling, 
dehumidi^ing,  circulating,  and  air 
cleaning. 

(2)  "Water-source  heat  pump"  means 
a  "heat  pump"  which  consists  of  one 
assembly  which  utilizes  an  indoor 
conditioning  coil  with  air  moving  means, 
compres8or(s),  and  refrigerant-to-water 
heat  exchanger(s)  to  provide  both  air 
heating  and  cooUng,  dehumidifying. 
circulating,  and  air  cleaning.  Water 
source  heat  pumps  are  not  subject  to  the 
provisions  of  this  rule. 


Genetal 


S305w4    ProTiOiitMl  acts. 

(a)  R  shall  be  ualawhil  and  subject  to 
the  enforcement  penalties  of  section  333 
of  the  Act  of  a  maximum  civil  penalty  of 
$100  for  each  unit  of  any  new  covered 
product  to  which  this  part  appfies: 

(1)  For  arty  manufacturer  or  private 
labeler  knowingly  to  distribute  in 
commerce  any  new  covered  product 
tmless  such  covered  product  is  labeled 
ht  accordance  with  5  305.11  with  a  label 
flap  tag,  hang  tag,  or  energy  fact  sheet 
which  conforms  to  the  provisions  of  the 
Act  and  this  part. 

(2)  For  any  manufacturer,  (fistributor, 
retailer,  or  private  labeler  knowingly  to 
remove  or  render  illegible  any  label 
required  to  be  provided  with  such 
i'roduct  by  this  part. 

(3)  For  any  manufacturer  or  private 
labeler  knowingly  to  distribute  in 
commerce  any  new  covered  product,  if 
there  is  not  included  (i)  on  the  label,  (ii) 
separately  attached  to  the  product,  or 
(iif)  shipped  with  the  product,  additional 
information  relating  to  energy 
consumption  or  energy  efficiency  which  ■ 
conforms  to  the  requirements  in  this 
part. 

(b)  It  shall  be  unlawful  and  subject  to 
the  enforcement  penalties  of  section  333 
of  the  Act  of  a  maximum  civil  penalty  of 
$100  per  day  for  any  manufacturer  or 
private  labeler  knowingly  to: 

(1)  Refuse  a  request  by  the 
Commission  or  its  designated 
representative  for  access  to.  or  copying 
of.  records  required  to  be  supplied  under 
this  part. 

(2)  Refuse  to  make  reports  or  provide 
upon  request  by  the  Commission  or  its 
designated  representative  any 
information  required  to  be  supplied 
under  this  part 

(3)  Refuse  upon  request  by  the 
Commission  or  its  designated 
representative  to  permit  a 
representative  designated  by  the 
Commission  to  observe  any  testing 
required  by  this  part  while  such  testing  - 
is  being  conducted  or  to  inspect  the 
results  of  such  testing.  This  section  shall 
not  limit  the  Commission  from  requiring 
additional  testing  under  this  part 

(4)  Refuse,  when  requested  by  the 
Commission  or  its  de»gnated 
representative,  to  supply  at  the 
manufacturer's  expense,  no  more  than 
two  of  each  model  of  each  covered 
product  to  any  laboratory  designated  by 
the  Commission  for  the  purpose  of 
ascertaining  whether  the  information  in 
catalogs  or  set  out  on  the  label  as 
required  by  this  part  is  accurate.  This 
action  wili  be  taken  only  after  review  of 
a  manufacturer's  testing  records  and  ^n 


opportunity  to  revalidate  test  data  has 
been  extended  to  the  manufacturer. 

(5)  Distribate  l»  commerce  any  catalog 
containiRg  a  hsdng  for  a  covered 
product  without  the  information 
required  by  9  306.14  of  this  Part.  This 
sabsectkMi  sfaatt  also  8pf>ly  to 
distributors  and  retailers, 

(c)  Pursuant  to  section  333(c)  of  the 
Act  it  shaU  be  an  unfair  or  deceptive  act 
or  practice  in  violation  of  section  5(aKl) 
of  the  Federal  Trade  Commission  Act 
(15  U.S.C.  45(a)(1))  for  aiiy  manufacturer, 
distributor,  retailer  or  private  labeler  in 
or  affecting  commerce  to  display  or 
distribute  at  point  of  sale  any  printed 
material  applicable  to  a  covered  product 
under  this  rule  if  stich  printed  material 
does  not  contain  the  information 
required  by  9  305.13.  This  requirement 
does  not  apply  to  any  broadcast 
advertisement  or  to  any  advertisement 
in  a  newspaper,  magazine,  or  other 
periodical. 

(d)  Effective  180  days  after  a  test 
procedure  applicable  to  a  consumer 
appliance  product  is  prescribed  by  the 
Secretary  of  the  Department  of  Energy, 
pursuant  to  section  323  of  the  Act  (42 
U.S.C.  6293).  it  shall  be  an  unfair  or 
deceptive  act  or  practice  in  violation  of 
section  5(a)(1)  of  the  Federal  Trade 
Commission  Act  (15  U.S.C.  45(aMl))  for 
any  manufactiu-er,  distributor,  retailer, 
or  private  labeler  to  make  any 
representation  in  or  affecting 
commerce — 

(1)  In  writing  (including  a 
representation  on  a  label),  or 

(2)  In  any  broadcast  advertisement 
respecting  the  energy  consumption  of 
the  product  or  cost  of  energy  consumed 
by  the  (Kroduct  unless  the  product  has 
been  tested  in  accordance  with  the  test 
procedure  and  the  representation  fairly 
discloses  the  results  of  the  testing.  This 
requirement  is  not  limited  to  consumer 
appliance  products  covered  by  the 
labeling  requirements  of  this  part. 
Any  mani^cturer,  distritnitor,  retailer, 
or  private  labeler  may  file  a  petition 
with  the  Commission  not  later  than  sixty 
(60)  days  before  the  expiration  of  the 
period  involved  for  an  extension  of  the 
180-day  period  If  the  Commission  finds 
that  the  requirements  would  impose  an 
undue  hardship  on  the  petitioner,  the 
Conmiission  may  extend  tlie  186  day 
period  with  respect  to  the  petitioner  up 
to  an  additional  189  days. 

(e)  This  part  shall  not  apply  to: 
(1)  Any  covered  product  if  it  is 
manufactured,  imported,  soW,  or  held 
for  sale  for  export  from  the  United 
States,  so  long  as  such  product  is  not  m 
fact  distributed  in  coimnerce  for  use  in 
the  United  States,  and  such  covered 
product  or  the  container  thereof  beers  a 
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stamp  or  label  stating  that  such  covered 
product  is  intended  for  export. 

(2)  Any  covered  product,  except 
central  air  conditioners  and  pulse 
combustion  and  condensing  furnaces,  if 
the  manufacture  of  the  product  was 
completed  prior  to  May  19. 1980.  Any 
central  air  conditioner,  pulse 
combustion  furnace  or  condensing 
furnace  if  its  manufacture  was 
completed  prior  to  June  7, 1988. 

(3)  Any  catalog  or  point  of  sale 
printed  matter  pertaining  to  covered 
pioducts  other  than  central  air 
conditioners  and  pulse  combustion  and 
condensing  furnaces  distributed  prior  to 
May  19. 1980,  and  any  catalog  or  point 
of  sale  printed  matter  pertaining  to 
central  air  conditioners  and  pulse 
combustion  and  condensing  furnaces 
distributed  prior  to  June  7. 1988  except 
that  if  representations  respecting  the 
energy  consumption  or  energy  efficiency 
of  any  covered  product  or  other 
consumer  appliance  product  or  cost  of 
energy  consumed  by  such  product  are 
included,  they  are  subject  to  the 
requirements  of  paragraph  (d)  of  this 
section. 

(f)  As  used  in  paragraphs  (a)  and  (b) 
of  this  section,  the  term  "knowingly" 
means: 

(1)  The  having  of  actual  knowledge,  or 

(2)  The  presumed  having  of 
knowledge  deemed  to  be  possessed  by  a 
reasonable  person  who  acts  in  the 
circumstances,  including  knowledge 
obtainable  upon  the  exercise  of  due 
care. 

Testing 

930&S   DeterminatkNw  of  estimated 
annual  energy  coct  and  energy  effldeney 
rating. 

Procedures  for  determining  the 
estimated  aimual  energy  costs  and 
energy  efficiency  ratings  of  covered 
products  are  those  found  in  10  CFR  Part 
430,  Subpart  B.  in  the  following  sections: 

(a)  Refrigerators  and  refrigerator- 
freezers — 9  430.22(a). 

(b)  Freezers— 9  430.22(b). 

(c)  Dishwashers — 9  430.22(c). 

(d)  Water  heaters— 9  430.^e). 

(e)  Room  air  conditioners — 9  430,22(f). 

(f)  Qothes  washers— 9  430.22(j). 

(g)  Furnaces— 9  430,22(n). 
(h)  Central  air  conditioners — 

9  430.22(m). 

S  306.6   SempNng. 

Any  representation  with  respect  to  or 
based  upon  a  measure  or  measures  of 
energy  consumption  incorporated  into 
9  305.5  shall  be  based  upon  the  sampUng 
procedures  set  forth  in  9  430.23  of  10 
CFR  Part  43a  Subpart  B. 


§  305.7    Determinations  of  capacity. 

The  capacity  of  covered  products 
shall  be  determined  as  follows: 

(3)  Refrigerators  and  refrigerator- 
freezers — The  capacity  shall  be  the  net 
refrigerated  volume  in  cubic  feet, 
rounded  to  the  nearest  one-tenth  of  a 
cubic  foot  determined  according  to  3.2 
of  Appendix  Al  to  10  CFR  Part  430. 
Subpart  B. 

(b)  Freezers — the  capacity  shall  be  the 
net  freezer  refrigerated  volume  in  cubic 
feet  rounded  to  the  nearest  one-tenth  of 
a  cubic  foot  determined  according  to  3.2 
of  Appendix  B  to  10  CFR  Part  430. 
Subpart  B. 

(c)  Dishwashers — The  capacity  shall 
be  the  place-setting  capacity,  calculated 
in  conformance  with  AHAM 
SpeciBcation  DW-1. 

(d)  Water  heaters — ^The  capacity  shall 
be  the  first  hour  rating,  determined 
according  to  4.8  of  Appendix  E  to  10 
CFR  Part  430.  Subpart  B. 

(e)  Room  air  conditioners — ^The 
capacity  shall  be  the  cooling  capacity  in 
Btu's  per  hour,  determined  according  to 
4.1  of  Appendix  F  to  10  CFR  Part  430, 
Subpart  B,  but  rounded  to  the  nearest 
value  ending  in  hundreds  that  will 
satisfy  the  relationship  that  the  value  of 
EER  used  in  representations  equals  the 
rounded  value  of  capacity  divided  by 
the  value  of  input  power  in  watts.  If  a 
value  ending  in  hiuidreds  will  not  satisfy 
this  relationship,  the  capacity  may  be 
rounded  to  the  nearest  value  ending  in 
60  that  will. 

(f)  Clothes  washers — ^The  size  shall  be 
the  tub  capacity,  rounded  to  the  nearest 
gallon,  determined  according  to  3.1  of 
Appendbc  J  to  10  CFR  Part  43a  Subpart 
B,  bi  the  terms  standard  or  compact  as 
defined  in  Appendix  J  of  this  rule. 

(g)  Furnaces— The  capacity  shall  be 
the  heating  capacity  in  Btu's  per  hour, 
rounded  to  the  nearest  1.000  Btu's  per 
hour,  determined  according  to  4.7  or  4.10 
of  Appendix  N  to  10  CFR  Part  43a 
Subpart  E 

(h)  Central  air  conditioners,  cooling — 
The  capacity  shall  be  the  cooling 
capacity  in  Btu's  per  hour,  determined 
according  to  3.1  of  Appendix  M  to  10 
CFR  Part  43a  Subpart  B.  rounded  to  the 
nearest  100  Btu's  per  hour  for  capacities 
less  than  20,000  Btu's  per  hour,  to  the 
nearest  200  Btu's  per  hour  for  capacities 
between  20,000  and  37,989  Btu's  per 
hour;  and  to  the  nearest  600  Btu's  per 
hour  for  capacities  between  38,000  and 
64,999  Btu's  per  hour. 

(i)  Central  air  conditioners,  heating— 
The  capacity  shall  be  the  heating 
capacity  in  Btu's  per  hour,  determined 
according  to  3.2  of  Appendix  M  to  10 
CFR  Part  43a  Subpart  B.  rounded  to  the 
nearest  100  Btu's  per  hour  for  capacities 
less  than  20,000  Btu's  per  hour,  to  the 


nearest  200  Btu's  per  hour  for  capacities 
between  20.000  and  37.999  Btu's  per 
hour  and  to  the  nearest  500  Btu's  per 
hour  for  capacities  between  38.000  and 
64,999  Btu's  per  hour. 

§  305.8    Submission  of  data. 

(a)  Each  manufacturer  of  a  covered 
product  shall  submit  to  the  Commission 
not  later  than  January  21. 1980  (for 
manufacturers  of  central  air 
conditioners  and  pulse  combustion  and 
condensing  furnaces,  the  submission 
date  shall  be  two  months  after 
publication  of  a  final,  amended  rule 
covering  those  products),  a  report  listing 
the  estimated  annual  energy  cost  (for 
refrigerators  and  refrigerator-freezers, 
freezers,  dishwashers,  water  heaters, 
and  clothes  washers)  or  the  energy 
efficiency  rating  (for  room  air 
conditioners,  central  air  conditioners 
and  furnaces)  for  each  basic  model  in 
current  production,  determined 
according  to  9  305.5  and  statistically 
verified  according  to  9  305.6.  The  report 
must  also  list  for  each  basic  model  in 
current  production:  the  model  numbers 
for  each  basic  model;  the  total  energy 
consumption,  determined  in  accordance 
with  9  305.5,  used  to  calculate  the 
estimated  annual  energy  cost  or  the 
energy  efficiency  rating;  the  number  of 
tests  performed;  and  its  capacity, 
determined  in  accordance  with  9  305.7. 
For  those  models  which  use  more  than 
one  energy  source  or  more  than  one 
cycle,  each  separate  amount  of  energy 
consumption,  or  energy  cost  measured 
in  accordance  with  9  305.5,  shall  be 
listed  in  the  report.  Appendix  J 
illustrates  a  suggested  reporting  format 
Starting  serial  numbers  or  other 
numbers  identifying  the  date  of 
manufacture  of  covered  products  shall 
be  submitted  by  July  21, 1980  (for 
manufacturers  of  central  air 
conditioners  and  pulse  combustion  and 
condensing  furnaces,  the  submission 
date  shall  be  eight  months  after 
publication  of  a  final,  amended  rule 
covering  central  air  conditioners). 

(b)  Thereafter,  all  data  required  by 
9  305.8(a)  except  serial  numbers,  shall 
be  submitted  to  the  Commission 
annually,  on  or  before  the  following 
dates: 
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All  levisMNU  to  such  data  fboth  I 

additions  to  aad  deletioos  from  the     ' 
preceding  data)  thai)  be  submitted  to 
the  CoRumssioB  as  part  of  die  next 
annual  report  Serial  nonber  reports  for 
new  covered  products  are  due  sixty 
days  after  the  annual  effective 
mandatory  labeling  date  for  each 
product. 


(c)  All  in&mBatioB  required  by 
paragraph  (a)  of  tbts  aectioD  mast  be 
submitted  foi  new  nsodels  prior  to  any 
distribution  of  soch  model.  Models 
subject  to  design  or  retrofit  alterations 
which  change  tke  data  contained  in  any 
annual  report  shaH  be  reported  fai  the 
manner  required  ior  new  raodels. 
Models  wbicfa  are  discontinaed  shall  be 
reported  in  the  next  annual  report 


Raprasentafivs  Afvarage  Unit  Baaigy 
Costo 

S30S.9    trapraaantotiv  avatafla  unit 


(a)  Triife  1.  behxw.  contains  the 
representative  unit  energy  costs  to  be 
utilized  for  alt  reqainments  of  this  Part 


Tabie  1.— Repbesewtative  Average  Umtt  Costs  of  Energy  for  Four  Resioential  Energy  Sources  <i9e7) 


Type  of  energy 


Electricity 

Natural  Gas 

No.  2  heatSng  oiL 
Propane 


In  cotnmon  terms 


7.94t/kWh  »•» 

56.2«/ttiefm  ♦  or  SSJBO^UCF  *^. 
$a80/9aNon  ^ 


As  required  by  DOE  test  procedure 


t0.0794/kWh  — 
0.00000S62/Btu- 
0.O0O0OS76/BIU. 
0.0000076e/Btu. 


Dollars 
vet 

miUion 
Btu' 


$23.27 
5.62 
5.76 
7.69 


>  Btu  stands  fbr  BiHish  tttermat  units. 

•  kWh  stands  tor  kitowati  hour. 

>  t  kllMI»=3.412  Btti. 
«1  ttMnn=tOOiN)0Blu: 

•  MCF  stands  tor  t.000  cubic  feet  ^.«««o^ 
•Fv  the  puqxjses  of  this  table,  t  cubic  foot  of  natural  gas  has  arr  energy  eqwvalcncoot  1.032  Btu. 
*Forlhe  purposes  of  this  table.  Y  ^Norvof  Na  2  heaSrig  oil  has  an  energy  equi>«aience  of  138.700  BtM, 

•  For  iha  puipoees  ol  •»  table,  I  uaUga  o«  Bquid  propane  has  an  energy  equivalence  of  »t.000  Btu. 


IgallofK 


(b)  TaUe  1.  above,  will  be  revised  oa 
the  basis  of  future  information  provided 
by  the  Secretary  of  the  Department  of 
Energy,  bat  not  more  often  than 
annually.  Manufacturers  shall  use  the 
revised  information  when  submission  of 
the  annual  data  is  made  in  accordance 
with  S  305.8. 

9305.10 


(a)  The  range  of  estimated  annual 
energy  costs  or  range  of  energy 
efficiency  ratings  for  each  covered 
product  shall  be  taken  from  the 
appropriate  appendix  to  this  rule  in 
effect  at  the  time  the  labels  are  affixed 
to  the  products.  The  Commission  shall 
publish  revised  ranges  annually  in  the 
Federal  Register  if  appropriate,  or  a 
statement  tfiat  specific  prior  ranges  are 
still  applicable  for  the  new  year.  Ranges 
will  be  changed  if  the  estimated  annual 
energy  cost  or  the  energy  effrciency 
rating  of  the  products  within  the  range 
changes  in  a  way  that  would  alter  the 
upper  or  lower  cost  or  efficiency  rating 
limits  of  the  range  by  15%  or  more  from 
that  previously  published.  When  a  range 
is  revised,  all  information  disseminated 
after  90  days  following  the  publication 
of  any  revision  shall  conform  to  the 
revised  range.  Products  which  have 
been  labeled  prior  to  the  effective  date 
of  a  modification  under  this  section 
need  not  be  relabeled. 

(b)  When  the  estimated  annual  energy 
cost  or  energy  efficiency  rating  of  a 


given  raodel  of  a  covered  product  falls 
outside  the  bnats  of  the  range  found  in 
the  current  appendix  for  that  product, 
which  could  resoh  fraaa  die  introduction 
of  a  new  or  changed  nudd.  the 
manufacturer  shall  (1)  omit  placement  of 
such  product  on  the  scale,  and  (2)  add  a 
sentence  in  the  space  jiist  below  the 
scale  as  follows: 

The  energy  cost  of  this  model  was  not 
avaihibie  af  the  time  the  range  wras 
pubHshet);  or  Th«  energy  efficiency  rating  of 
this  model  was  not  availaMe  at  tiie  time  the 
range  was  poiitished. 

Required  Disclosures 

§305.11    Labeling  for  covered  products. 

(a)  Labels — (1)  Layout.  All  energy 
labels  for  each  category  of  covered 
products  use  one  size,  similar  colors  and 
typefaces  with  consistent  positioning  of 
headline,  copy  and  charts  to  maintain 
uniformity  for  immediate  consumer 
recognition  and  readability.  Trim  size 
for  all  labels  is  SVi*"  x  7%".  Copy  is  to 
be  set  X  27  picas  or  x  29  picas  and  copy 
page  should  be  centered  (right  to  left 
and  top  to  bottom}.  Depth  is  variable  but 
should  follow  closely  Fi^»e  1.  the 
prototype  label  appearing  at  the  end  of 
this  part  illustratk^  the  basic  layout.  All 
positioning,  spacing,  type  sizes  and  line 
widtha  should  be  similar  to  and 
consistent  with  the  prototype  label. 

(2J  Type  size  and  setting.  The 
Helvetica  series  typeface  or  equivalent 
shall  be  used  exdasiTely  oa  the  label. 


Specific  type  sizes  and  faces  to  be  used 
are  indicated  on  the  prototype  labels 
[Figures  1. 2. 3. 4. 5,  and  6).  No 
hyphenation  should  be  used  in  setting 
headline  or  text  copy.  PositiorHng  and 
spacing  should  follow  the  prototype 
closely.  Generally,  twtt  may  be  set  flush 
left  or  rigjjt  line  for  line,  or  fnslified  with 
one  point  leading  except  where 
otherwise  indicated.  Helvetica  medium 
shall  be  used  for  all  copy  with  the 
following  exceptions  only:  (i)  Namerals 
indicating  "hi^esr  and  lowest" 
energy  cost  or  efficiency  rating;  (ii)  chart 
headings  and,  if  applicable,  energy  cost 
graph  headings;  (i»)  ^le  line  "How  much 
will  Uiis  mod^  cost  you  to  run  yearlyr* 

(3)  Colors.  The  basic  colors  of  all 
labels  shall  be  process  yellow  or 
equivalent  and  process  black.  The  label 
shall  be  printed  full  bleed  process 
yellow  with  a  window  dropped  out  as 
applicable,  (showing  as  while)  over  the 
table(s)  displaying  yearly  cost.  For 
labels  to  be  used  on  fisnaces  the  white 
window  shall  be  over  the  text  of  the 
three  energy  saving  steps  enumerated 
on  the  label.  For  labels  to  be  used  on 
central  air  conditioners,  the  white 
window  shall  be  over  the  text  of  the 
paragraph  immediately  bdow  the 
range(s).  The  window  shall  flush  left 
and  r^t  top  and  bottom  with  the  table 
rules.  All  type  including  chart  or  table     . 
rules  shall  be  print  process  black. 

(4)  Paper  stock— [\)  Adhesive  tabefs. 
All  adhesive  labels  sfaodd  be  appbed  so 


they  can  easily  be  removed  without  use 
of  tools  or  liquids,  other  than  water.  The 
paper  stock  for  pressure-sensitive  or 
other  adhesive  Labels  shall  have  a  basic 
weight  of  not  less  than  58  pounds  per 
500  sheets  (25"  x  38")  or  equivalent, 
exclusive  of  the  release  liner  and 
adhesive.  The  adhesive  shall  have  a 
minimum  peel  adhesion  capacity  of  24 
ounces  per  inch  width.  The  pressure- 
sensitive  adhesive  shall  be  applied  in 
not  less  than  two  strips  not  less  than  0.5 
inches  wide.  The  strips  shall  be  within 
0.25  inches  of  the  opposite  edges  of  the 
label.  For  a  "flap  tag"  label,  die 
pressure-sensitive  adhesive  shall  be 
applied  in  one  strip  not  less  than  0.5 
inches  wide.  The  strip  shall  be  within 
0.25  inches  of  the  top  edge  of  the  label. 

(ii)  Hang  tags.  The  paper  stock  for 
hang  tags  shall  have  a  basic  weight  of 
not  less  than  110  pounds  per  500  sheets 
[25W  X  30%"  index).  When  materials 
are  used  to  attach  the  hang  tags  to 
appliance  products,  the  materials  shall 
be  of  sufficient  strength  to  insure  that  if 
gradual  pressure  is  applied  to  the  hang 
tag  by  pulling  it  away  from  where  it  is 
affixed  to  the  product  the  hang  tag  will 
tear  before  the  material  used  to  affix  the 
hang  fag  to  the  product  breaks. 

(5)  Contents-— (i)  Labels  for 
refrigerators,  refrigerator-fieezers, 
freezers,  dishwashers,  clothes  washers, 
water  heaters  and  room  air  conditioners. 

(A)  Headlines  and  texts,  as  illustrated 
in  Figures  1  and  2,  are  standard  for  all 
labels.  At  the  option  of  the  manufacturer 
or  private  labeler.  the  appropriate  year 
may  be  inserted  in  that  portion  of  the 
label  which  discloses  the  national 
average  unit  utility  rate  upon  which  the 
cost  estimates  are  based. 

(B)  Name  of  manufacturer  or  private 
labeler  shall,  in  the  case  of  a 
corporation,  be  deemed  to  be  satisfied 
only  by  the  actual  corporate  name, 
which  may  be  preceded  or  followed  by 
the  name  of  the  particular  division  of  the 
corporation.  In  the  case  of  an  individual, 
partnership,  or  association,  the  name 
under  which  the  business  is  conducted 
shall  be  used.  Inclusion  of  the  name  of 
the  manufacturer  or  private  labeler  is 
optional  at  the  discretion  of  the 
manufacturer  or  private  labeler. 

(C)  Model  number(s)  will  be  the 
designation  given  by  the  manufacturer 
or  private  labeler. 

(D)  Capacity  or  size  is  that  determined 
in  accordance  with  i  305.7. 

(E)  Estimated  annual  energy  cost  for 
refrigerators,  refiigerator-freezers, 
freezers,  dishwashers,  clothes  washers 
and  water  heaters  is  that  determined  in 
accordance  with  {  305.5.  Energy 
efficiency  rating  for  room  air 
conditioners  is  that  determined  in 
accordance  with  i  305.5. 


(F)  Ranges  of  comparability  and  of 
estimated  annual  energy  costs  or  energy 
efficiency  ratings,  as  applicable,  are 
found  in  section  1  of  the  appropriate 
appendices  accompanying  this  part. 

(G)  Placement  of  the  labeled  product 
on  the  scale  shall  be  proportionate  to 
the  costs  of  the  lowest  and  highest  costs 
or  efficieiu:y  ratings  forming  the  scale. 

(H)  Yearly  Cost  text  and  tables  are 
found  in  section  2  of  Appendices  A-I. 
Cost  figures  are  to  be  determined  in 
accordance  with  §  305.5  for  the  unit 
energy  costs  found  in  section  2  of 
Appendices  A-I.  Revised  appendices 
will  be  published  by  the  Commission 
whenever  necessary.  Use  the  unit 
energy  cost  figures  in  the  latest 
published  appendices  to  determine  the 
cost  figures  to  be  used  for  a  particular 
covered  product 

(I)  The  following  statement  shall 
appear  at  the  bottom  of  the  label: 

"IMPORTANT 

RQmIOV  AL  OF  THIS  LABEL  BEFORE 
CONSUMER  PURCHASE  IS  A 
VIOLATION  OF  FEDERAL  LAW  (42 
U.aC  6302)." 

(J)  A  statement  that  the  energy  costs 
or  energy  efficiency  ratings,  as 
applicable,  are  basied  on  U.S. 
Government  standard  tests  is  required 
on  all  labels,  as  indicated  in  Figures  1 
and  2. 

(K)  No  marics  or  information  other 
than  that  specified  in  this  Part  shall 
appear  on  or  direcUy  adjoining  this  label 
except  for  a  part  or  publication  number 
identification,  as  desired  by  the 
manufacturer.  The  identification  number 
shall  be  in  the  lower  rig^t-hand  comer 
of  the  label,  and  characters  shall  be  in  6- 
point  type  or  smaller. 

(ii)  Labels  for  furnaces. 

(A)  The  headline,  as  illustrated  in 
Figure  3,  is  standard  for  all  labels. 

(B)  Name  of  manufacturer  or  private 
labeler  shall,  in  the  case  of  a 
corporation,  be  deemed  to  be  satisfied 
only  by  the  actual  corporate  name, 
which  may  be  preceded  or  followed  by 
the  name  of  the  particular  division  of  the 
corporation.  In  the  case  of  an  individual, 
partnership,  or  association,  the  name 
under  which  the  business  is  conducted 
shall  be  used.  Inclusion  of  the  name  of 
the  manufacturer  or  private  labeler  is 
optional  at  the  discretion  of  the 
manufacturer  or  private  labeler. 

(C)  The  following  statements  shall 
appear  on  the  label,  as  indicated  in 
Figure  3: 

"You  can  save  substantiatly  on  home 
heating  and  cooling  energy  costs  by  following 
the  simple  steps  outlined  below: 

1.  Weatherproof  your  house. 

2.  Assure  energy  efficient  heating  and 
cooling  equipment  selection  and  installation. 


3.  Operate  and  maintain  your  system  to 
conserve  energy. 

Help  conserve  energy.  Compare  the 
energy  efficiency  rating  and  cost 
information  for  this  model  with  others. 
Check  the  figures  and  spend  less  on 
energy.  Your  contractor  has  the  energy 
fact  sheets.  Ask  for  them." 

(D)  The  following  statement  shall 
appear  at  the  bottom  of  the  label: 

"IMPORTANT 

REMOVAL  OF  THIS  LABEL  BEFORE 
CONSUMER  PURCHASE  IS  A 
VIOLATION  OF  FEDERAL  LAW  (42 
U.S.C.  6302)." 

(E)  No  marks  or  information  other 
than  specified  in  this  part  shall  appear 
on  or  direcdy  adjoining  this  label  except 
for  a  part  or  publication  number 
identification,  as  desired  by  the 
manufacturer.  The  identification  number 
shall  be  in  the  lower  right-hand  comer 
of  the  label,  and  characters  shall  be  in  6- 
point  type  or  smaller. 

(iii)  Labels  for  central  air  conditioners. 

(A)  The  headline,  as  illustrated  in 
Figures  4,  5  and  6,  is  standard  for  all 
labels. 

(B)  Name  of  manufactiuer  or  private 
labeler  shall,  in  the  case  of  a 
corporation,  be  deemed  to  be  satisfied 
only  by  the  actual  corporate  name, 
which  may  be  preceded  or  followed  by 
the  name  of  the  particular  division  of  the 
corporation.  In  the  case  of  an  individual, 
partnership,  or  association,  the  name 
imder  which  the  business  is  conducted 
shall  be  used.  Inclusion  of  the  name  of 
the  manufacturer  or  private  labeler  is 
optional  at  the  discretion  of  the 
manufacturer  or  private  labeler. 

(C)  The  energy  efficiency  rating  for 
the  cooling  function  of  central  air 
conditioners  is  determined  in 
accordance  with  S  305.5.  For  the  heating 
function,  the  energy  efficiency  rating 
shall  be  calculated  for  heating  Region  IV 
for  the  standardized  design  heating 
requirement  nearest  the  capacity 
measured  in  the  High  Temperature  Test 
in  accordance  with  §  305.5.  In  addition, 
the  energy  efficiency  rating(s)  for  split 
system  condenser-evaporator  coil 
combinations  shall  be  either 

[1]  The  energy  efficiemcy  rating  of  the 
condenser-evaporator  coil  combination 
that  is  the  particular  manufacturer's 
most  commonly  sold  combination  for 
that  condenser  model;  or 

[2]  The  energy  efficiency  rating  of  the 
actual  condenser-evaporator  coil 
combination  comprising  the  system  to 
which  the  label  is  to  be  attached. 

(D)(7]  Each  cooling  only  central  air 
conditioner  shall  contain  a  generic  range 
of  all  cooling  only  central  air 
conditioners. 
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12)  Each  heat  pump,  except  as  noted  in 
paragraph  (a)(5](iii](D](J]  of  this  section, 
shall  contain  two  generic  ranges.  The 
first  range  shall  consist  of  the  cooling 
side  of  all  heat  pumps.  The  second  range 
shall  consist  of  the  heating  side  of  all 
heat  pumps. 

(J)  Each  heating  only  heat  pump  shall 
contain  a  generic  range  of  all  heating 
only  heat  pumps. 

(E)  Placement  of  the  labeled  product 
on  the  scale  shall  be  proportionate  to 
the  lowest  and  highest  efficiency  ratings 
forming  the  scale. 

(F)  The  following  statement  shall 
appear  on  the  label  beneath  the  range(s) 
in  bold  print: 

Federal  law  requires  the  seller  or  installer 
of  this  appliance  to  make  available  a  fact 
sheet  or  directory  giving  further  information 
regarding  the  efficiency  and  operating  cost  of 
this  equipment  Ask  for  this  information. 

(G)  A  statement  that  the  efficiency 
ratings  are  based  on  U.S.  Government 
standard  tests  is  required  on  all  labels. 

In  addition,  all  labels  disclosing 
energy  efficiency  ratings  for  the  "most 
conunon"  condenser-evaporator  coil 
combinations  must  contain  one  of  the 
following  three  statements: 

[1]  For  labels  disclosing  the  energy 
rating  for  cooling,  the  statement  should 
read  "This  energy  rating  is  based  on 
U.S.  Government  standard  tests  of  this 
condenser  model  combined  with  the 
most  common  coil.  The  rating  may  vary 
slightly  with  different  coils." 

[2]  For  labels  disclosing  the  energy 
rating  for  both  heating  and  cooling,  the 
statement  should  read  "This  energy 
rating  is  based  on  U.S.  Government ' 
standard  tests  of  this  condenser  model 
combined  with  the  most  common  coll. 
The  rating  will  vary  slightly  with 
different  coils  and  in  different 
geographic  regions." 

[3]  For  labels  disclosing  the  energy 
rating  for  heating,  the  statement  should 
read  "This  energy  rating  is  based  on 
U.S.  Government  standard  tests  of  this 
condenser  model  combined  with  the 
most  common  coil.  The  rating  will  vary 
slightiy  with  different  coils  and  in 
different  geographic  regions." 

Central  air  conditioner  labels  disclosing 
the  efficiency  ratings  for  specific 
condenser/ coil  combinations  do  not 
have  to  contain  any  of  the  above  three 
statements.  They  must  contain  only  the 
general  disclosure  that  the  energy  costs 
and  efficiency  ratings  are  based  on  U.S. 
Government  tests  (see  sample  labels). 

(H)  The  following  statement  shall 
appear  at  the  bottom  of  the  label: 

"IMPORTANT 

REMOVAL  OF  THIS  LABEL  BEFORE 
CONSUMER  PURCHASE  IS  A 


VIOLATION  OF  FEDERAL  LAW  (42 
U.S.C.  6302)." 

[1]  No  marks  or  information  other 
than  specified  in  this  part  shall  appear 
on  or  directly  adjoining  this  label  except 
for  a  part  or  publication  number 
identiHcation,  as  desired  by  the 
manufacturer.  The  identification  number 
shall  be  in  the  lower  right-hand  comer 
of  the  label,  and  characters  shall  be  in  6 
point  type  or  smaller. 

(6)  Placement.  Manufacturers  shall 
affix  a  label  to  the  exterior  surface  on 
covered  products  in  such  a  position  that 
it  can  easily  be  read  while  standing  in 
front  of  the  product  as  it  is  displayed  for 
sale.  The  label  should  be  generally 
located  on  the  upper-right-front  comer 
of  the  product,  except  that  for  low- 
standing  products  or  products  with 
configurations  that  make  application  in 
that  location  impractical,  some  other 
prominent  location  may  be  used.  The 
top  of  the  label  should  not  exceed  74 
inches  from  the  base  of  taller  products. 
The  label  in  the  form  of  a  "flap  tag" 
shall  be  adhered  to  the  top  of  the 
appliance  and  bent  (folded  at  90")  to 
hang  over  the  front,  if  this  can  be  done 
with  assurance  that  it  will  be  readily 
visible.  Labels  for  split  system  central 
air  conditioners  shall  be  affixed  to  the 
condensing  unit. 

(7)  Use  of  hang  tags.  Information 
prescribed  above  for  labels  may  be 
displayed  in  the  form  of  a  hang  tag. 
which  may  be  used  in  place  of  an 
affixed  label.  If  a  hang  tag  is  used,  it 
shall  be  affixed  in  such  a  position  that  it 
will  be  prominent  to  a  consumer 
examining  the  product. 

(b)  Fact  sheets — (1)  Distribution,  (i) 
Except  as  provided  in  Subsection  c, 
manufacturers  and  private  labelers  must 
give  distributors  and  retailers,  including 
assemblers,  fact  sheets  for  the  fumaces 
and  central  air  conditioners  they  sell  to 
them.  Distributors  must  give  the  fact 
sheets  to  the  retailers,  including 
assemblers,  they  supply.  Each  fact  sheet 
must  contain  the  information  listed  in 
S  305.11(b)(3). 

(ii)  Retailers,  including  assemblers, 
who  sell  fumaces  or  central  air 
conditioners  to  consumers  must  have 
fact  sheets  for  the  fumaces  and  central 
air  conditioners  they  sell.  They  must 
make  the  fact  sheets  available  to  their 
customers.  The  fact  sheets  may  be  made 
available  to  customers  in  any  manner, 
as  long  as  customers  are  likely  to  notice 
them.  For  example,  they  can  be 
available  in  a  display,  where  customers 
can  take  copies  of  them.  They  can  be 
kept  in  a  binder  at  a  counter  or  service 
desk,  with  a  sign  teUing  customers 
where  the  fact  sheets  are.  Retailers, 
including  assemblers,  who  negotiate  or 


make  sales  at  a  place  other  than  their 
regular  places  of  business  must  show 
the  fact  sheets  to  their  customers  and  let 
them  read  the  fact  sheets  before  they 
agree  to  purchase  the  product. 

(2)  Format.  All  information  required  to 
be  contained  in  fact  sheets  must  be 
disclosed  clearly  and  conspicuously. 

(3)  Contents,  (i)  "Energy  Guide" 
headline  is  standard  for  all  fact  sheets, 
as  for  labels. 

(ii)  Name  of  manufacturer  or  private 
labeler  shall,  in  the  case  of  a 
corporation,  be  deemed  to  be  satisfied 
only  by  the  actual  corporate  name, 
which  may  be  preceded  or  followed  by 
the  name  of  the  particular  division  of  the 
corporation.  In  the  case  of  an  individual, 
partnership,  or  association,  the  name 
under  which  the  business  is  conducted 
shall  be  used. 

(iii)  Model  number(s)  will  be  the 
designation  given  by  the  manufacturer 
or  private  labeler. 

(iv)  Capacity  6r  size  is  that 
determined  in  accordance  with  §  305.7. 

(v)  Energy  efficiency  rating  is  that 
determined  in  accordance  with  §  305.5. 

(vi)  Ranges  of  comparability  and  of 
energy  efficiency  ratings  are  found  in 
section  1  of  the  appropriate  appendices 
accompanying  this  part.  This 
information  is  not  required  on  fact 
sheets  for  central  air  conditioners. 

(vii)  Placement  of  the  labeled  product 
on  the  scale  shall  be  proportionate  to 
energy  efficiency  ratings  of  the  lowest 
and  highest  efficiency  ratings  forming 
the  scale. 

(viii)  Yearly  cost  information  text  and 
tables  are  found  in  section  2  of 
Appendices  G,  H  and  I  accompanying 
this  part.  Cost  figures  are  to  be 
determined  in  accordance  with  S  305.5 
using  the  unit  energy  costs  found  in 
Table  1  of  §  305.9. 

(ix)  A  statement  that  the  energy  costs 
and  energy  efficiency  ratings  are  based 
on  U.S.  Government  standard  tests  is 
required  in  all  fact  sheets. 

(x)  For  central  air  conditioner  fact 
sheets  disclosing  efficiency  ratings  for 
the  "most  common"  condenser- 
evaporator  coil  combinations,  the 
statement  should  be  made  in  one  of  the 
following  three  ways: 

(A)  For  fact  sheets  disclosing  the 
energy  rating  for  cooling,  the  statement 
should  read  "This  energy  rating  is  based 
on  U.S.  Government  standard  tests  of 
this  condenser  model  combined  with  the 
most  common  coil.  The  rating  may  vary 
slightly  with  different  coils." 

(B)  For  fact  sheets  disclosing  the 
energy  rating  for  both  heating  and 
cooling,  the  statement  should  read  "This 
energy  rating  is  based  on  U.S. 
Govemment  standard  tests  of  this 


condenser  model  combined  with  the 
most  common  coil.  The  rating  will  vary 
slightly  with  different  coils  and  in 
different  geographic  regions." 

(C)  For  fact  sheets  disclosing  the 
energy  rating  for  heating,  the  statement 
should  read  "This  energy  rating  is  based 
on  U.S.  Govemment  standard  tests  of 
this  condenser  model  combined  with  the 
most  common  coil.  The  rating  will  vary 
slightly  with  different  coils  and  in 
different  geographic  regions." 

(xi)  Central  air  conditioner  fact  sheets 
disclosing  the  efficiency  ratings  for 
specific  condenser/coil  combinations  do 
not  have  to  contain  any  of  the  above 
three  statements.  Instead,  they  must 
contain  a  general  disclosure  that  the 
energy  costs  and  efficiency  ratings  are 
based  on  U.S.  Govemment  tests. 

(c)  Manufacturers  of  central  air 
conditioners  may  elect  to  disseminate 
information  regarding  the  efficiencies 
and  costs  of  operation  of  their  products 
by  means  of  a  directory,  or  similar 
publication,  provided  it  meets  the 
following  criteria. 

(1)  Distribution. 

(i)  It  must  be  distributed  to 
substantially  all  retailers  and 
assemblers  of  central  air  conditioners. 

(ii)  It  must  be  made  available  at  cost 
to  all  other  interested  parties. 

(2)  Format  All  required  information 
must  be  disclosed  clearly  and 
conspicuously. 

(3)  Contents. 

(i)  Model  numberfs)  will  be  the 
designation  given  by  the  manufacturer 
or  private  labeler. 

(ii)  Capacity  or  size  is  that  determined 
in  accordance  with  {  305.7. 

(iii)  Efficiency  rating  is  that 
determined  in  accordance  with  \  305.5. 

(iv)  Cost  disclosures  must  be 
substantially  equivalent  to  those 
required  on  fact  sheets. 

(v)  A  statement  that  the  energy  costs 
and  efficiency  ratings  are  based  on  U.S. 
Govemment  standard  tests. 

§305.12   Addltioaai information rttetbig to 
energy  conttimptkMi. 

Additional  information  relating  to 
energy  consumption  which  must  be 
included  on  labels,  separately  attached 
to  the  product,  or  shipped  with  the 
product  will  be  published  as  a  separate 
section  3  of  the  appendices 
accompanying  this  part  No  additional 
information  will  be  required  without 
public  notice  and  an  opportunity  for 
written  comments. 

9305.13    Promotional  material  diaptoyod  or 
omnninva  ai  poan  of  i 


(a)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who  prepares 
printed  material  for  display  or 


distribution  at  point  of  sale  conceming  a 
covered  product  shall  clearly  and 
conspicuously  include  in  such  printed 
material  the  following  required 
disclosure: 

Before  purchasing  this  appliance,  read 
important  energy  cost  and  efficiency 
information  available  from  your  retailer. 

(b)  This  section  shall  not  apply  to: 

(1)  Written  warranties. 

(2)  Use  and  care  manuals,  installation 
instructions,  or  other  printed  material 
containing  primarily  post-purchase 
information  for  the  purchaser. 

(3)  Printed  material  containing  only 
the  indentification  of  a  covered  product 
pricing  information  and/or  non-energy 
related  representations  conceming  that 
product. 

(4)  Any  printed  material  distributed 
prior  to  the  effective  date  listed  in 

§  305.18(f). 

S  305.14    Catalogs. 

(a)  Any  manufacturer,  distributor, 
retailer  or  private  labeler  who 
advertises  a  covered  product  in  a 
catalog,  from  which  it  may  be  purchased 
by  cash,  charge  account  or  credit  terms, 
shall  include  in  such  catalog,  on  each 
page  which  lists  a  covered  product  the 
following  information  required  to  be 
disclosed  on  the  label: 

(1)  The  capacity  of  the  model. 

(2)  The  estimated  annual  energy  cost 
for  refrigerators,  refrigerator-freezers, 
freezers,  dishwashers,  clothes  washers 
and  water  heaters.  The  representative 
average  imit  costs  for  electricity,  natural 
gas,  oil  and  propane  gas,  published  in 

S  305.9,  which  are  current  at  the  closing 
date  for  printing  or  the  printing  deadline 
date  of  the  catalog,  shall  be  used  to 
compute  the  estimated  annual  energy 
cost. 

(3)  The  energy  efficiency  rating  for 
room  air  conditioners,  central  air 
conditioners  and  fumaces. 

(4)  The  range  of  estimated  annual 
energy  costs  or  energy  efficiency  ratings, 
which  shall  be  those  which  are  current 
at  the  closing  date  for  printing  or  the 
printing  deadline  of  the  catalog. 

(5)  Tlie  following  disclosure, 
appearing  cleariy  and  conspicuously: 

"IMPC»TANT  ENERGY  INFCWMATION 
IS  AVAILABLE.  TURN  TO  PAGE(S}  (INSERT 
DESIGNATED  PAGE  NUMBER(S)}." 

(b)  On  the  page(8)  designated,  as 
referred  to  in  S  305.14(a)(5).  die 
manufacturer,  distributor,  retailer  or 
private  labeler  must  disclose  either 
instructions  on  how  cost  grid 
information,  described  in 
S§305.11(a)(5)(i)(H)and 
305.11(b)(3)(viii),  may  be  obtained  bom 
the  cataloger,  or  the  cost  grid 
information  itself,  so  long  as  all 


information  thereon  is  clearly  legible. 
Information  contained  in  a  catalog  for  a 
covered  product  shall  be  changed  or 
modified  in  accordance  with  %  305.10. 

Additional  Requirements 

§305.15    TMt  data  records. 

(a)  Test  data  shall  be  kept  on  file  by 
the  manufacturer  of  a  covered  product 
for  a  period  of  two  years  after 
production  of  that  model  has  been 
terminated. 

(b)  Upon  notification  by  the 
Commission  or  its  designated 
representative,  a  manufacturer  or 
private  labeler  shall  provide,  within  30 
days  of  the  date  of  such  request  the 
underlying  test  data  from  which  the 
estimated  annual  energy  cost  or  energy 
efficiency  rating  for  each  basic  model 
was  derived. 

§305.16    Required  testing  by  dasignalad 
laboratory. 

Upon  notification  by  the  Commission 
or  its  designated  representative,  a 
manufacturer  of  a  covered  product  shall 
supply,  at  the  manufacturer's  expense, 
no  more  than  two  of  each  model  of  each 
product  to  a  laboratory,  which  will  be 
identified  by  the  Commission  or  its 
designated  representative  in  the  notice, 
for  the  purpose  of  ascertaining  whether 
the  estimated  annual  energy  cost  or 
energy  efficiency  rating  disclosed  on  the 
label  or  fact  sheet  or  as  required  by 
S  305.14.  is  accurate.  Such  a  procedure 
will  only  be  followed  after  the 
Commission  or  its  staff  has  examined 
the  underlying  test  data  provided  by  the 
manufacturer  as  required  by  S  305.15(b) 
and  after  the  manufacturer  has  been 
afforded  the  opportunity  to  reverify  test 
results  from  which  the  estimated  annual 
energy  cost  or  energy  efficiency  rating 
for  each  basic  model  was  derived.  A 
representative  designated  by  the 
Commission  shall  be  permitted  to 
observe  any  reverification  procedures 
required  by  this  Part,  and  to  inspect  the 
results  of  such  reverification.  Charges 
for  testing  by  designated  laboratories 
will  be  paid  by  the  Commission. 

Effect  of  This  Part 

§305.17    Effect  on  other  law. 

This  regulation  supersedes  any  State 
regulation  to  the  extent  required  by 
section  327  of  the  Act  Pursuant  to  the 
Act,  all  State  regulations  that  require  the 
disclosure  for  any  covered  product  of 
information  with  respect  to  energy 
consumption,  other  than  the  information 
required  to  be  disclosed  in  accordance 
with  this  Part  are  superseded. 
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§305.ia    Viriten  tlw  rules  take  •ffwt 

(a)  The  report  required  by  S  305.8(a). 
hsting  serial  numbers  or  other  numbers 
identifying  the  date  of  manufacture  of 
models  in  current  production,  must  be 
received  by  the  Commission  no  later 
than  luly  21. 1980.  For  manufacturers  of 
central  air  conditioners  and  pulse 
combustion  and  condensing  furnaces, 
the  date  for  submitting  such  starting 
serial  numbers  or  other  identifying 
numbers  shall  be  August  8, 1988. 

(b)  The  first  required  annual  report  of 
model  numbers,  test  results  and  other 
data,  referred  to  in  §  305.8(a).  must  be 
received  by  the  Commission  no  later 
than  January  21. 1980.  For  manufacturers 
of  central  air  conditioners  and  pulse 
combustion  and  condensing  furnaces, 
the  date  for  submitting  such  data  shall 
be  February  8, 1988. 

(c)  The  requirement  that  the  labels, 
flap  tags,  or  hang  tags  specified  in  this 
rule  must  be  attached  to  new  covered 
products  takes  effect  for  all  new  covered 
products  on  which  manufacture  is 
completed  on  or  after  May  19, 1980. 
except  as  provided  for  in  §  305.18(h). 

(d)  The  requirement  that  energy  fact 
sheets  specified  in  this  rule  must  be 
provided  takes  effect  for  furnaces  on 
which  manufacture  is  completed  on  or 
after  May  19, 1980.  except  as  provided 
for  in  §  305.18(h). 

(e)  The  requirement  that  specified 
information  about  covered  products  be 
disclosed  in  catalogs  takes  effect  for  all 
catalogs  printed  and  distributed  on  or 
after  May  19, 1980.  This  requirement 
does  not  apply  to  catalogs  if  the  catalog 
issue  was  distributed  before  May  19, 
1980.  The  requirement  that  specified 
information  about  central  air 
conditioners  and  pulse  combustion  and 
condensing  furnaces  be  disclosed  in 
catalogs  takes  effect  for  all  catalogs 
printed  and  distributed  on  or  after  June 
7. 1988.  Required  revisions  to  the 
specified  iiiformation  must  be  made  in 
all  new  editions  and  new  catalogs 
printed  and  distributed  after  the  date  of 
the  revision. 

(f)  The  requirement  that  all  printed 
material  displayed  or  distributed  at  the 
point  of  sale  disclose  information 
specified  in  §  305.13  takes  effect  on  May 
19. 1980,  except  as  provided  for  in 

i  305.18(h). 

(g)  The  preemption  provision  in 

i  305.17  takes  effect  on  November  19. 
1979. 

(h)  Unless  otherwise  provided  in 
S  305.18.  all  requirements  pertaining  to 
central  air  conditioners  and  pulse 
combustion  and  condensing  furnaces 
take  effect  for  all  new  covered  products 
on  which  manufacture  is  completed  on 
or  after  June  7. 1988. 


(i)  All  other  requirements  of  this  rule 
except  those  in  §  305.4(d)  take  effect  on 
May  19, 1980. 

§  30S.19    Stayed  or  Invalid  Parts. 

If  any  section  or  portion  of  a  section 
of  this  part  is  stayed  or  held  invalid,  the 
remainder  of  the  part  will  not  be 
affected. 

Appendix  Al — Refrigerators 

1.  Range  Information: 


Manufacturer's  rated  total  retngerated 
volume  m  cutMC  leel 

Ranges  of 
estimated  yearly 

Electhdly 

UK* 

High 

Less  than  2  5             

2  5  10  4  4 

4  5  10  6  4            

6  5  10  8  4                             «           

10  5  to  12-4 

12.5  10  14.4 

14  5  to  164            

16.5  and  over - — 



2.  Yearly  Cost  Information: 

Estimates  on  the  scale  are  based  on  a 
national  average  electric  rate  of  4.97f 
per  kilowatt  hour. 


Cost  per  kilowatt  hour  (cents) 


2.... 
4.... 
6.... 
8.... 
10.. 
12.. 


Yearly 
coal 


Beside  each  cost  in  the  table  place  the 
cost  estimate  for  the  model  being 
labeled  using  the  table  costs  in  place  of 
the  national  average  rate. 

3.  Additional  Information — 
(Reserved). 

Appendix  A2 — ^Refrigerator-Freezers 

1.  Range  Information: 


Manufacturer's  rated  total 

volume  in  cutxc  let 


Less  than  105.. 

10.5  to  124. 

12.5  to  14.4 

14  5  to  16.4  — 

16.5  to  184 

18.5  to  20.4. 

20.5  to  22.4 

22.5  to  24.4 

24.5  to  26.4 


26  5  to  28  4 

28.5  and  over.. 


Ranges  of 

estimated  yearly 

arwrgy  costs 


Electricity 


High 


2.  Yearly  Cost  Information: 

Estimates  on  the  scale  are  based  on  a 
national  average  electric  rate  of  4.97$ 
per  kilowatt  hour. 


Cost  per  kilowatt  hour  (oeMs) 


2.... 
4.... 
6.... 
8.... 
10.. 
12  . 


yearly 
coat 


Beside  each  cost  in  the  table  place  the 
cost  estimate  for  the  model  being 
labeled  using  the  table  costs  in  place  of 
the  national  average  rate. 

3.  Additional  Information — 
(Reserved). 

Appendix  B — Freezers 

1.  Range  Information: 


Manufacturer's  rated  total  retngerated 
volume  in  cubic  feet 


Less  ttian  5.5 

5.5  to  7.4 

7.5  to  9.4 

9.5  to  11.4 

11.5  to  13.4 

13.5  to  15.4 

15.5  to  17.4 

17.5  to  19.4 

19.5  to  21.4 

21.5  to  23.4 

23.5  to  25.4 „ 

25.5  to  27.4 _ 

27.5  to  29.4 

29.5  and  over.... 


Ranges  of 

estimated  yearly 

energy  costs 


Electhcity 


Low 


High 


2.  Yearly  Cost  Information: 

Estimates  on  the  scale  are  based  on  a 
national  average  electric  rate  of  4.97$ 
per  kilowatt  hour. 


Cost  per  kitowatt  hour  (cents) 


2.... 
4.... 
6.... 
«... 
10.. 
12.. 


Yearly 
cost 


Beside  each  cost  in  the  table  place  the 
cost  estimate  for  the  model  being 
labeled  using  the  table  costs  in  place  of 
the  national  average  rate. 

3.  Additional  Information — 
(Reserved). 

Appendix  C-^Mshwashers 

1.  Range  Information: 

"Compact"  includes  countertop 
dishwasher  models  with  a  capacity  of 
less  than  eight  (8)  place  settings. 

"Standard"  includes  portable  or  built- 
in  models  with  a  capacity  of  eight  (8)  or 
more  place  settings. 

Place  settings  shall  conform  to  AHAM 
Specification  DW-1  •  for  chinaware. 
flatware  and  serving  pieces.  Load 
patterns  shall  conform  to  the  operating 
normal  for  the  model  being  tested. 
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Ranges  of  astimalad  yearly  energy  costs 

Ranges  of 
comparability 

Electrically  heeled 
water 

Natural  gas  heated 
water 

Low 

High 

Low 

H«h 

Compact 

Standard _ 

2.  Yearly  Cost  Information — (Type  of 
Energj'): 

Estimates  on  the  scale  are  based  on  a 
national  average  electric  rate  of  4.97$ 
per  [energy  measure]  and  8  loads  of 
dishes  per  week. 


Cost  per  kilowatt 

Loads  of  diahea  per  weak 

hour  (cents) 

2 

4 

6 

8 

to 

2 _.. 

4 _.. 

6 

8 

10 

12 

Appendix  Dl— Water  Heatei^-Gas 

1.  Range  Information: 


Fnt  hour  rating 

Ranges  Of 
astimaled  yearly 

Low 

High 

Less  th»  21 

21  to  24  „..    

25  to  29 ..„        _.    - 

30  to  34 

.1>i  to40 

41ln47 

48  to  55 

56  to  64 . 

65  to  74 _.    

75  to  86 „. 

87  to  99 .. 

100  to  1 14 

115  to  131 

Over  131  ...„ 

2.  Yearly  Cost  Information — Gas: 
Estimates  on  the  scale  are  based  on  a 

national  average  natural  gas  rate  of 

36.7i  per  therm. 


Cost  per  therm  (cents) 


10..... 
20..... 
30_„. 
40._- 
50 ._ 
60 


Yearly 
coat 


Beside  each  cost  in  the  table  place  the 
cost  estimate  for  the  model  being 
labeled  using  the  table  costs  in  place  of 
the  national  average  rate. 

3.  Additional  Information  (Reserved). 

Appendix  02 — ^Water  Heater— Electric 

1.  Range  Information: 


Fiisl  hour  rating 


Less  than  21 . 

21  to  24 

25  to  29 

30  to  34 

35  to  40 

41  to  47 

48  to  65 

66  to  64 

66  to  74 

75  to  86 

87  to  99 

100  to  114  .„ 
115  to  131™ 
Over  131  _ 


Ranges  of 

estnnted  yearly 

energy  cost 

Eledncity 


Low 


2.  Yearly  Cost  Information — 
Electricity: 

Estimates  on  the  scale  are  based  on  a 
national  average  electric  of  4.97(  per 
Idlowatt  hour. 


Cost  per  kitowalt  hour  (cents) 

Yearly 
cost 

2 _. „._    

4      ,                  

6     ,      .     ,                            

8.._               __       ._ 

1" 

»?        

Beside  each  cost  in  the  table  place  the 
cost  estimate  for  the  model  being 
labeled  using  the  table  costs  in  place  of 
the  national  average  rate. 

3.  Additional  Information — 
(Reserved). 

Appendix  D3— Water  Heater— Oil 

1.  Range  Information: 


First  hour  rating 

Ranges  of 
energy  coat 

Low 

High 

l**t  Ih^n^     

<l6tn74 

7flln«K                          

flTloM             

H)Olo  11J       

116  to  131.                 ._     

Ow»  131                           

2.  Yearly  Cost  Information — Oil: 
Estimates  on  the  scale  are  based  on  a 

national  average  oil  rate  of  84.1$  per 

gallon 


Cost  Par  Gallon  (cents) 

Yearly 
cost 

7«    ,                        

T»                                                                

a? - 

IK 

«e     

fii                            

.94 ... 

97    , 

100 

Beside  each  cost  in  the  table,  place 
the  cost  estimate  for  the  model  being 


labeled  using  the  table  costs  in  place  of 
the  national  average  rate. 

3.  Additional  Information — 
(Reserved). 

Appendix  E — Room  Air  Conditioners 
1.  Range  Information: 


Manufacturers  rat<KJ  cooling  capaoly  in 

Btu's/hr. 


La»i  than  4.000... 

4.800  to  5.299 

5.300  to  5.799 

5.800  to  6.299 

6,300  to  6  799. 

6.800  to  7.299. 

7.300  to  7,799...._ 

7,800  to  8.299 

8.300  to  8,799 

8.800  to  9.296 

9.300  to  9.799 

9,800  to  10.299.._ 
10.300  to  10.799... 
10,800  to  11.299.. 
11,300  to  11,799_ 
11.80010  12,299... 
12.300  to  12,799.. 
12,800  to  13,299- 
13,300  to  13,799„ 
13.800  to  14.298... 
14.300  to  14.796.. 
14.000  to  15.296.. 
15,300  to  15.799.. 
16,800  to  16.496.. 
16.500  to  17,499... 
17,500  to  18,499.. 
18,500  to  19.499.. 


19,500  to  20,499.. 
20.500  to  21.499. 


21,500  to  22.499- 
22.500  to  24,499. 
24.500  to  26.499- 
26.500  to  28.498.. 
28.500  to  32.499. 


Ranges  of  artergy 
eftoancy  ralvigt 


EledrKity 


32,500  to  36,000.. 


2.  Yearly  Cost  Information: 


Cost  per  kilowan 

Yearly  hour*  ol  uaa 

hour  (cents) 

250 

750 

1.000 

2.000 

3.000 

2                 

4             ,    , 

6 

tl 

10 

12 

Below  the  appropriate  number  of 
yearly  hours  of  use  and  beside  each  cost 
in  the  table,  place  the  cost  estimate  for 
the  model  being  labeled  using  the  table 
costs  and  using  the  yearly  hours  of  use. 

3.  Additional  Information — 
(Reserved). 

Appendix  F— Clothes  Washers 

1.  Range  Information: 

"Compact"  includes  all  household 
clothes  washers  with  a  tub  capacity  of 
less  than  1.6  cu.  ft  or  13  gallons  of 
water. 

"Standard"  includes  all  household 
clothes  washers  with  a  tub  capacity  of 
1.6  cu.  ft.  or  13  gallons  of  water  or  more. 


BEST  COPY  AVAILABLE 


UM 
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RangMO* 
cemiimHity 

Q&Ct^Ct/tf  llMMsd 

NaknlgnlwaM 

Low 

High 

Lam 

«9» 

''ii  "(iri 

SMtrtwri 

2.  Yearly  Cost  Information — \Jype  of 
Energy): 


QMUMr 

Loads  o(  cWhes  per  Mfeek 

UumR 
hour' 
(cent* 

2 

4 

6 

• 

10 

« 

in 

»7 

■For  chart  on  natural  gas,  wbsttute .  — 

iguraa:  Coal  par  tnemt-IO*.  20«.  Xt.  40*.  SOt.  «>« 

Below  the  appropriate  number  of 
clothes  loads  in  the  table  and  beside 
each  cost,  place  the  cost  estimate  for  the 
model  being  labeled  using  the  table 
costs  and  using  the  designated  loads  in 
the  table. 

3.  Additional  Information — 
(Reserved). 

Appendix  G — Furnaces 

Fact  Sheet  Requirement 
1.  Range  Information: 


2.  Yearly  Cost  Information: 


The  following  table  shows  the  heat 
logs  values  (in  thousand  Btu/hr.)  to  be 
used  in  the  grid  above: 


Ceal  par  HtoM*  Mn*  ■  (aan«» 


8...- 
10- 


Baj  tttt^  loaa 


Manufacturer's  rated  heat 

output  Of  mods)  (o  be  labeled 

(eiuparhaur> 


5.000  10  1 0,000  . 


11.000  to  16.000.. 

17,000  to  25,000  . 

26,000  to  42,000 
43,000  to  59,000 


60.000  to  76.000 

77,000  to  93.000 

94.000  10  110.000. 
111.000  10  127.000 
126,000  to  144.000 
145,000  to  161.000 


162.000*0  176,000 
179.00010  t95M0 
196.000  and  over.... 


vahjaa  totw 

used  on  the 

gnd  (1.000  Btu 


S 

5.K 
to.  IS 

t5.20,  25 

25.  30,  35.  40 

35. 40,  45.  SO 

40.  4S.  SOi  00 

50,  60,  70,  80 

60.  70.  80.  90 

70.  80,  9a  100 

80.  90.  100, 

110^120 

90,100.110. 

120,  130 

100.110,  120, 

130.  140 

120,  130.  140, 

150.  160 


Beside  each  cost  in  the  grid  on  the 
opposite  page,  and  below  the 
appropriate  heat  loss  value  taken  from 
the  table  above,  place  the  cost  estimate 
for  the  model  being  labeled  using  the 
table  costs  in  place  of  the  national 
average  cost  and  using  the  heat  loss 
values  in  place  of  the  design  heat  loss 
used  above  with  the  national  average 
cost. 

3.  Additional  Information — 
(Reserved). 

Appendix  R — Coobng  Performance  and 
Cost  For  Central-Air  Conditioners 


1.  Range  Information: 


Mwiufactuter's  Rated  Cookng 

Range  d  ERR  s 
MGanenO 

Capaoly  (BTU/rv.) 

Low 

Mm 

McvacMm                       ... 

r 

2.  Yearly  Cost  Information: 

For  each  model,  display  three  annual 
operating  costs,  rounded  to  the  nearest 
$10,  corresponding  to  the  three  building 
heat  gains  from  the  chart  belowr. 


Manufacturets  rated  cooling  capacity 
(BTU/hr> 


■For  charts  on  natural  gas.  Oil  and  propane  gas,  subaatute 


a.  Coal  par  aiann-IOs.  20*.  30*.  40«.  S0«,  60«. 

b.  Coal  per  griton  (el>— 78f,  79*.  82r.  85*.  804.  91t,  94«, 
974,  St  00. 

c  Coal  par  galon  (propane)— 3S«,  40«,  45*,  S0«,  55«, 
60«. 


up  to  9.000 — 

9.100  to  15.000 

15.100  »  21 .000 — 

21.100  to  27.000 

27.200  to  33,000 

33.200  te  39.000 

39.500  to  45.000 

45.500  IC  51 .000. 

51,500  to  57.000 

57.500  to  63.000 


Buikkng  heal  gam 

tin  1.000's  BTUV 

hr) 


3 
9 
15 
21 
27 
33 
39 
45 
51 
57 


(BTU/hf) 

Building  heatgam 

(in  IJMOs  BTtrs/ 

hr» 

63  500    over           - -..- 

63 

66 

60 

The  values  of  building  heat  gain  are  to 
be  considered  cooling  capacities  in  the 
calculation  of  annual  operating  cost  in 
accordance  with  10  CFR  S  430.22(m)(l)(i). 

Include  the  following  note  on  every 
fact  sheet  page  that  lists  annual 
operating  costs. 

Note:  These  figures  are  based  on  U.S. 
Covernmeat  staodard  test*  and  are  for 
national  averages  of  1000  cooling  load  hours 
and  5,64</KWB,  Your  cost  will  vary 
depending  on  your  local  energy  rate  and  how 
you  use  the  product.  A  method  for  estimating 
your  cost  of  operation  is  given  [direct  user  to 
location). 

The  methodology  referred  to  in  the 
note  is  provided  below.  This  information 
shall  be  included  at  least  once  in  all 
compendiums  of  fact  sheets.  If  separate 
fact  sheets  are  prepared  for  individual 
distribution  to  consumers,  this 
methodology  must  be  provided  on  or 
with  the  unbound  fact  sheets. 

How  to  Estimate  Your  Cooling  Cost 

To  estimate  your  actual  cost  of 
operation,  find  your  cooling  load  hours 
from  the  map,  your  average  annual 
operating  cost  from  the  National 
Average  Annual  Operating  Cost  Table, 
and  determine  your  electrical  rate  in 
cents  per  kilowatt  hour  (KWH)  from 
your  electric  bill. 

Your  estimated  cost  equals  listed  average 
annual  operating  costs*  times  your 
cooling  load  hours  **  (1.000)  time*  Your 
electrical  rate  in  cenU  Per  KWH  (5.64«) 

Example:  If  your  cooling  load 
hours =150a  and  your  electric  rate  is 
8.46«/KWH  and  your  listed  annual 
operating  coat  is  $100.  then: 

Your  estimated  cost =$225. 

=$iro  X  'joo     X        8^ 
t,ooe  5.M 

Your  estimated  cost  =$100  X  t.5  X   1,5  =$225 


Your  estimated  cost =$225 


15 

21 

27 

33 

39 

45 

51 

57' 

63 


BHJJMC  CODE  67»M>1-lt 


•From  the  National  Average  Annual  Operating 
Cost  Table 
"From  the  k4ap 


Cooling  Load  Hour  Map 


03 


Alaska 
Canal  Zone 
Guam 
Hawaii 


-0 

-6,000 
-6,600 
-2.300 


CooGng       Load       Hours 


Puerto  Rico  -6,000 


Samoa 


-6,600 


Virgin  Island  -  6,000 


This  map  must  be  included  at  least  once  in  all 
compendiums  of  fact  sheets.  If  separate  fact  sheets 
are  prepared  for  individual  distribution  to  consumers, 
this  map  must  be  provided  on  or  with  the  separate  fact  sheets. 
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AN  EXAMPLE  OF  A  FACT  SHEET  FOR 
CENTRAL  Am  CONDITIONERS  OR  FOR  ONLY 
THE  COOLING  FUNCTION  OF  HEAT  PUMPS 


CENTRAL  AIR  CONDITIONER   (Cooling  only) 
cooling  Capacity 


MODELS  ZXX/Cl 
XXX/C2 
YYY/C3 
YYY/C6 


31,000 

31,400 
29,000 
29,400 


BTU/hr 
BTU/hr 
BTU/hr 
BTU/hr 


Comparability  Range:  27,200  to  33,000 

COOLING  PERFORMANCE 

7.70 

This  ModelV 


NOTE     SvK*   pxtduct  >o«c<ft 
lotwtt   ihaxnng   tvgn   ar* 
m«i'id  on   aocti   produ<i 
lfi«   Mdwwon   «(   ronq9%   of* 
too   »t<M»i    It   oyhonol. 


Least  Efficient  Model 

6.00 

Model  ^ 

XXX/Cl 


Energy  Efficiency  Racing  (EER) 


Hi] 


Least  Efficient  Model 

6.00 

Model  ^ 

XXX/C2 


7.60 

This  Model ^ 


Most  Efficient  Model 

12.00 


Most  Efficient  Model 

1200 


Energy  Efficie-^c/  Potiig  (EER) 


Least  Efficient  Model 

&00 

▼ 

Model 
YYY/C3 


Most  Efficient  Model 
8.00  1200 

This  Model  ^         ^ 


Energy  Effici*'n:y  Ratinq  ,EER) 


Least  Efficient  Model 

&00 

Model 
YYY/Cel 


Most  Efficient  Model 

7.90  i2X)o 

This  Model  y  Y 


Energy  Efficiency  Rating  (EER) 


This   (or  lt«M«)   afMrgy   roting(s)   is   (or   or*)   bas«d  on   U.S.   Government   standard   tesH  of   this    (or   these) 
condenser   model(s)   combined  with  the  most  common   coil(s).      The   ratings  may  vory   slightly   with  different  coils. 
BNJJNQ  COOC  CZSO-OI-C 


UMI 
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Natiomal  Average  Annual  Operating  Cost 
Table 

(DoNare  p«r  year] 


Mom 

Building  heat  gain  (BTU/hour) 

27,000 

30,000 

33.000 

XXX/Cl 

XXX/C2..    

S200 
200 

190 

lao 

S220 
22* 

210 
210 

$240 
240 

XXX/C3 

230 

XXX/C8.„ 

230 

Note:  These  figures  are  based  on  U.S.  Govemmant  i 
ard  tests  and  are  for  national  averages  of  1000  cooling  load 
hours  and  5.64«/KWH.  Your  cost  wil  vary  depen*it  on  your 
local  energy  rate  and  how  you  use  the  product  A  iMind  tor 
estimating  your  cost  of  operation  Is  provided  an  page  2  of 
this  fact  sheet 


How  To  Estimate  Your  Cooling  Cost 

To  estimate  your  actual  cost  of 
operation,  Hnd  your  actual  cooling  load 
hours  ftom  the  map,  your  average 
annual  operating  cost  from  the  National 
Average  Annual  Operating  Cost  TaUe, 
and  determine  your  electrical  rate  in 
cents  per  kilowatt  hour  (KWH)  from 
your  electrical  bill. 

Your  Estimated  cost  equals  Listed  annual 
operating  cost'  times  Your  cooling  load 
hours"  (1.000)  times  Your  electrical  rate 
in  cents  KWH  (5.64^) 

Example:  If  your  cooling  load  hours 
are  1500,  and  your  elelctric  rate  is  8.46</ 
KWH,  and  your  listed  annual  operating 
cost  is  $100,  then 


Your  Estimated  Cost=$ioo  x  IJOP  x&4e« 
IJOOO      5.64* 

Your  Estimated   Cost  =$100  x      1.5  xl.S    =$225 
Your  Estimated  Cost =$225 


Appendix  I. — ^Heating  Perfonnance  and 
Cost  for  Central' Air  Conditioners 


1.  Range  Information: 


Manufacturer's  Rated  Healing 
Capacity  (BTU/hr.) 


An  Capacities.. 


Range  of  EER's 
(Ijenenc) 


Low 


High 


The  EER  shall  be  the  Region  IV  value 
based  on  the  appropriate  average  design 
heat  loss  from  the  table  below. 
2.  Yearly  Heating  Cost  Information: 
For  each  model,  display  a  regional 
annual  operating  cost,  rounded  to  the 
nearest  $10,  calculated  according  to  10 


*  From  the  itational  average  table,  above 
**  From  map 


CFR  S  430.22(m)(3)(ii)  for  each  region. 
The  heat  loss  of  home  values  given  in 
the  chart  briow  are  to  be  considered 
standardized  design  heating 
requirements  in  the  calculation  of 
annual  operating  cost  in  accordance 
with  10  CFR  S  430.22(m)(3)(ii). 


Capacity  and 
region 

Avaraga 

he«k>ss 
(intjOOO's 
Bhi's/hr.) 

Heat  toss  of  hotne  values  used 
on  Sw  grid  (In  1.000's  Btu's/hr.) 

Up  to  9,000: 
1 .... 

5.  to 

V 



5. 10.  15 
5. 10,  15 

4 

10 

Ifll  15.  20 

5.   

10. 15, 20 

•.     

•.too  to 

tS.OOft 

1 

5.18115 
9,  10,  IS 

2 

5  10  IS  20 

9 

ie.  tS  2*  25 

4     

20 

10,  15,  20.  25,  30 

5._    . 

10.  tS  20  25  30 

6.     _.. 

5,  to.  15,  20 

n.tooD> 

21.000: 

10>.  15,  20 

7 

ia.1S  »•  K 

a 

IS  90   9&  30 

4    „ 

5 ._ 

25 

tSkaat,2S,30l36.40 
tS.  20,  25.  301 35  40 

•.„ 

2t.t00  to 
27.000: 
1 

10,  15,  20.  25.  30, 35 
to.  15,  20,  25 

2 

15,  20,  25,  30 

3._ _    _ 

4..     _     . 
S _„ 

30 

15.  20.  25,  30,  35,  40 
20,  25.  30,  35.  40.  50 
20,  25.  30,  35,  40,  50.  60 

•  ,  ..     -. 

IS  20  25  30  35.  40 

27,100  to 
33JX». 

1     ..,_ 

15,  20,  25  30 

9 

20,  25.  30,  35.  40 

3 

20  25  30  35  40  SO 

4 _ 

35 

25,  30.  35,  40,  50,  60 

25.  30,  35,  40,  SO,  60,  70,  SO 

20,  25  30,  35,  40,  SO,  60 

33.100  to 
39,000: 
1 .._ 

15,  20,  25,  30,  35 

2 

25,  30,  35,  40,  50 

3 

4..._ 

5 _ 

6 

50 

30,  35,  40,  50,  60 
35,  40,  50,  60,  70,  80,  90 
35,  40.  50,  60,  70,  80,  90 
25  30.  35,  40  SO 

39,500  to 
45.000: 

1 „ 

20,  25,  30,  35,  40 

2 _ — 

3 

4 

5 

6 

60 

25,  30,  36.  40,  SO,  60 

30,  35,  40,  SO.  60 

40,  SO,  60,  70,  80,  90.  100 

40,  50,60,  70,  80,  90,  100,  110 

25,  30.  35,  40,  50.  60,  70,  60 

45,500  to 
51,000: 

20.  25,  Sa  35.  40 

2.._ 

30,  35,  40,  50,  60 

3 ... 

4 

5 

70 

35,  40,  50,  60.  70,  60 

50.   60.   70,   80,   90,    100,    110 

SO.  80,  70,  80,  90.  100,  110.  130 

6 

30,  35,  40.  SO,  70,  SO,  90.  100. 

51,500  to 
57,000: 

1 _ 

2 — 

4 

"to 

110,  130 

25,  30,  35,  40,  SO 

35,  40.  50.  60,  70 

40,  50,  60,  70,  80,  90 

50    60    70    80    90     100     110 

S 

SO,  60,  70,  80,  90,  100,  110,  130 

• 

35,  40,  SO.  60,  70,  80,  90,  100 

CapacHiiaad 

Average 

desran 

heelloss 

(in  1,000's 

Btus/hr.) 

Heat  toss  of  home  valuae  used 
on  the  gnd  (m  t,000's  Blu's/hr.) 

57,500  to 
63.000: 

1 

2 

3 

25.  30,  36.  40.  50 
35. 40.  50.  Oa  70 
SO,  00,  70.  80.  90 

4 

5  ,._   , 

00 

60.70.80.90.100.110 

60,   70,   80.  90,   100,   110,   130 

6. _ 

36.  40.  90.  60.  70,  80,  90.  100 

63,500  and 
over 

1  „_ 

30  35  40  50  60 

2. 

40  50  60  70  80 

9 

a>  80  70  an  SO  MM 

4 

S.. 

•0  70.  80.90.  100,110,130 
.,     Tn  an  on  ino  im  I'm 

e 

40,  SO  60  70  00 

Inchide  the  following  note  on  every 
fact  sheet  page  that  lists  annual 
operating  costs. 

Note. — ^Tbeoe  aiunial  heating  costs  are 
based  on  U.S.  Government  standard  tests  and 
on  a  national  average  costs  of  electricity  of 
5.64(/ICWH.  Your  cost  will  vary  depending 
on  yo«r  local  energy  rate  and  how  you  use 
the  product  A  method  for  estimating  your 
coot  of  operation  is  given  (direct  user  to 
location]. 

The  methodology  referred  to  in  the 
note  is  provided  below.  This  information 
shall  be  included  at  least  once  in  all 
compendiums  of  fact  sheets.  If  separate 
fact  sheets  are  prepared  for  individual 
distribution  to  consumers,  this 
methodology  must  be  provided  on  or 
with  the  unbound  fact  sheets. 

How  To  Estimate  Your  Heating  Costs 

To  estimate  your  heating  cost, 
determine  your  cost  of  electricity  in 
cents  per  kilowatt  hour  (KWH)  from 
your  electric  bill,  your  listed  average 
annual  heating  cost  from  the  National 
Average  Aimual  Heating  Cost  Table, 
and  use  that  nimiber  in  the  following 
equation: 

Your  estimated  cost  equals  Listed  annual 
heating  cost*  times  Your  electric  cost  in 
cents  per  (/KWH  (5.64«/ICWH) 
Example:  If  your  electric  rate  is  8.46(/ 

KWH  and  the  annual  heating  cost  listed 

in  the  chart  is  $200: 


Your  estimated  cost  =  $200  x  SMi 


SS4t 
Your  estimated  cost  =  $200  x  1.5= 
Your  estimated  cost  =  $300 


MLUNQ  CODE  S7S0-0t-M 


$300 


'From  the  National  Average  Annual  HeiUng  Coat 
Table 
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Heating  Region  Map 


VI 


HH 


UM 


Tills  map  nust  be  Included  at  least  once 
In  all  compendiums  of  fact  sheets.  If 
separate  fact  sheets  are  prepared  for 
individual  distribution  to  consumers, 
this  map  must  be  provided  on  or  with  the 
separate  fact  sheets. 
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NODEL 

XXX/CI 
XXX/C2 


AN  EXAMPLE  OF  A  FACT  SHEET  SHOWING  ONLY 
THE  HEATING  FUNCTION  FOR  HEAT  PUMPS 

EnERGYGUDE 


HEATINC 

CAPACITY  (BTU's/hr.) 

33,000 

35.000 

HEATING  PERFORMANCE  FOR  REGION  IV: 


NOTt     S«K»  p»c<MCt  i»«citc 


r«9u«r«d  on   •och   prodwct. 
lh«    inclusion    of    ronges    on 
loci   shoett   It   op''Onal. 


L«Mt  Efficient  Model  6.90 

s.oo 

Model     yy  This  Model W 

XXX/Cl 


Host  Efficient  Model 
10.00 


Energy  Efficiency  Rating  (EER) 


Least  Efficient  Model 
S.OO 
Model     Y 
XXX/C2 


7.90 

This  Model ' 


Most  Efficient  Model 
10.00 


Energy  Efficiency  Rating  (EER) 


This   (or  these)   energy   rating(s)    is    (or   ore)   based  on   U.S.  Government  standard   tests  o*  this   (or  these) 
condenser  model(s)   combined  with  the  most  common  coil(s).      The  ratings   will   vary   slightly   with 
different  coils  and  in  different  geographic  regions. 

MATIONAL  AVERAGE  ANWOAL  HEATING  COST  TABLE   ($  per  year) 


HODEL  XXX/Cl 

Beat  Losa  of  Hone  (in  1000 'a  Btu'a/hr.) 

15 

20   25   30   35   40   50   €0   70   80 

*  Region   1 

$60 

$80  1100  $120 

$140  $170  $200  $240  $280 

$250  $300  $350  $400  $520 

$350  $410  $480  $550  $710  $910   $1110  $1330 
$560  $660  $750  $970  $1200  $1460  $1720 
$300  $370  $430  $500  $590 

HODEL  XXX/C2 

Beat  Losa  of  Boae  (in  1000 'a  Btu*s/hc.) 

IS 

20   25   30   35   40   50   60   70   80 

*  Region   1 

$50 

$70  $90  $110 

$130  $160  $190  $220  $260 

$240  $280  $330  $400  $500 

$330  $400  $450  $520  $580  $880   $1020  $1230 
$540  $640  $730  $940  $1100  $1300  $1620 
$300  $350  $400  $470  $560 

*From  Heating   Region  Map 
aaimo  code  s7mh>i-c 


CH-1 


mi] 


UMI 
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Note:  These  annual  heating  costs  are  based 
on  U.S.  Government  standard  tests  and  on  a 
national  average  cost  of  electricity  of  5.64(/ 
KWH.  Your  cost  will  vary  depending  on  your 
local  energy  rate  and  how  you  use  the 
product.  A  method  for  estimating  your  cost  of 
operation  is  given  below. 

How  To  Estimate  Your  Heating  Cost 

To  estimate  your  heating  cost, 
determine  your  cost  of  electricity  in 
cents  per  kilowatt  hour  (KWH)  from 
your  electric  bill,  your  listed  average 
annual  heating  cost  from  the  National 
Average  Annual  Heating  Cost  Table, 
and  substitute  that  number  in  the 
following  equation: 


Your  estimated  cost  equals  Listed  annual* 
heating  cost  times  Your  electrical  cost  in 
cents  (5.64</KWH) 

Example:  If  your  electric  cost  is  8.46$/ 
KWH  and  the  annual  heating  cost  listed 
in  the  table  is  $200: 

Your  estimated  cost  =  S200  x  8.4«« 


5.M( 
Your  estimated  cost  =  $200   X  15  =      $300 
Your  estimated  cost  »  $300 


Appendix  | — Suggested  Data  Reporting 
Format 


1.  Date  of  Report 


2.  Company  Name 


*From  the  National  Average  Annual  Heating  Cost 
Table 


3.  City 


4.  State 


6.  Product 


6.  Energy  Type  (gas,  oil.  etc.) 


7.  Model  Number 


B.  Estimated  Annual  Energy  Cost  or  Energy 
KfTiciency  Rating 


9.  Capacity 


10.  Number  of  Tests  Performed 

11.  Total  Energy  Consumption  (based  on  all 
tests  performed) 

BIUJNG  CODE  67S0-O1-M 
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10/12  Heiv. 


MM«<v- 


10'12Htlv- 

12'  H*«v  Botd- 

6  Helv- 

12  H*lv  Bold- 
16  Helv- 


6'H*WBold~ 

0/11  HelvBoW' 

iai4  H«iv  - 


10/11  Helv- 


14/15  Helv 


Ail  copy  Helvetica  ntedium  or  bold 

}* All  copy  X  27  piCM- 


H 


Water  Heater-Oil 


(Name  of  Corporation) 
Model(s)  RP23.  RP38 


Estimates  on  the  scale  are  based 
on  a  national  average  oil 
rate  of  62c  per  gallon. 


Only  models  with  first  hour 

ratings  of  75  to  86  gallons 

are  used  in  the  scale. 


Model  with 
lowest 
energy  cost 


m 


$134 


Model  with 


^  THIS  MODEL 


highest 

energy  cost 

$159 

▼ 


^  Your  cost  will  vary  depending  on  your  local  energy  rate  and  how 

you  use  the  product.  This  snargy  CM  it  tMMd  on  U.S.  GovmviMnl  standard  mt. 

-^  How  much  will  this  model  cost  you  to  run  yearly? 


I  Yearly  cost 


.^  Cost  per 
gallon 


52«_ 
56« 


-60c 


64c 


68c 


72c 


$137 


$145 


$153 


$161 


$169 


$177 


_^  Ask  your  salesperson  or  local  utility  for  the  energy  rate  (cost  per  gallon)  in 
your  area. 


'  ImpOrtBnt  Removal  of  this  label  before  consumer  purchase  is  a  violation  of 
federal  law  (42  U.S.C.  6302) 


(Pan  No  361029)  < 


SAMPLE  lABEL 
Figure  1 


■  80'  Nunteral 


-12  rule 


-6-  rule 


-12'  rule 


.  hairline  rules 


-6-njle 


•WHelv 


-6'Hetv 


4BB12 
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All  copy  Helvetica  medium  or  bold 

fm —  All  Copy  X  29  picas  -  - 


tOfi?  Halv 


MHelv 


•  HMvBoM 


12-NalvBoid- 
MHetvBoM 


MHelvand 


»l2Meiv 


10/11  Heiv 
M'Heiv 


Clothes  Washer 
Capacity:  Compact 


(Name  of  Corporation) 
ModeKs)  SL301.  SL309 


Estimates  on  the  scale  are  based 
on  a  national  average  electric 
rate  of  4.97c  per  kilowatt  hour 
and  a  natural  gas  rate  of 
36.7e  per  therm. 

Electric  Water  Heater 


Only  compact  size 

clothes  washers  are  used 

in  the  scale. 


Model  with 
lowest 
energy  cost 

$22 


Gas  Water  Heater 


Model  with 
lowest 
energy  cost 

$20 


Model  with 
highest 
erwrgy  cost 


Model  with 

highest 

energy  cost 

$67 
THIS  MODEL ' 


Your  cost  wW  vary  depending  on  your  local  energy  rate  and  how  you  use  the 

product.  Thte  mmm  ccl  l»  b— d  on  US.  OatmimmM  mmtn*  fMf. '  ^ 


How  much  will  this  model  cost  you  to  run  yearly? 

I  a  gas  water  heater 


Cost  per 

kNowati 
hour 


2« 

4c 

'  6c 

•_ic| 
10c 


$7  $14  $21  $29  $42 


$14  $2«  $43  $57  $85 


$21  $43  $64  $S6  $129 


$29  $57  $86  $114  $172 


$36  $71  $107  $143  $214 


13c  $43.  $8B  $128  $172  $256 


Cost  per 

lOt 

$2 

$4 

$6 

$8 

$12 

ttwnn 
1  (100  cubic 
feet) 

20c 

$4 

$8 

$12 

$16 

$24 

30c 

$6 

$11 

$17 

$22 

$34 

40c 

$8 

$15 

$23 

$30 

$46 

SOc 

$10 

$19 

$29 

»«8 

$58 

60c 

$12 

$22 

$34 

•44 

$68 

Ask  your  salesperson  or  kx:al  utility  for  the  energy  rate  (cost  per  kilowati  hour  or 
them)  in  your  area,  and  for  estimated  costs  if  you  have  a  propane  or  oil  water  heater. 

>  linportflnt  Removal  of  this  lat>el  before  consumer  purchase  is  a  vk>latk>n  of* 
federal  law  (42  U.S.C.  6302) 


(Pan  No  839MOt) ' 


36'  Helv 
numerals 

12'n<ie 
6' Helv 

4- rule 
•  nile 


hairline 
rules 


4- rule 

MHeiv 
-6- Hew 


SAMPLE  LABb'L 
.  Figure  2 
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All  copy  Helvetica  medium  or  bold 


10/12  Hehr 


12/13  Helv- 


10/11  Helv 
with  18' 
numerals 


12/13  Helv 


12  HehrBoM- 


14/15  Helv 
B/9Helv 


All  Copy  X  27  picas 


(For  Furnaces) 


EIERQCUDE 


_^   You  can  save  substantially  on  home  heating  and  cooling  energy 
cost  by  following  the  simple  steps  outlined  below: 


1 .    Weatherproof  your  house 


-^     £..    Assure  energy  efficient  heating  and  cooling  equipment  selection  and 
installation 


O.    Operate  and  maintain  your  system  to 


conserve  energy. 


Help  conserve  energy.  Compare  the  energy  efficiency  rating  and 
cost  information  for  this  model  with  others.  Check  the  figures  and 
spend  less  on  energy. 


♦  Your  contractor  has  the  energy  fact  sheets.  Ask  for  them. 


-^  ImpOrtdnt  Removal  of  this  label  before  consumer  purchase  is  a  violation  of  federal  law 
-^  (42  U.S  0.6302) 


SAMPLE  LABEL 
Figure  3 


Hij 


UM 
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All  copy  Helvetica  medium  or  bold 


All  copy  X  27  picas 


10/12  Helv 


8/9  Helv 


8/9  Helv . 


12'  Helv 


14/15  Helv 
8/9  Helv . 


Central  Air  Conditioner  (cooling  only) 


Modets  «vitb  the  most  etticient 
^energy  rating  nuint>er  use  less 

energy  and  cost  less  to  opcate 


Low 

'efficiency 
model 


nCUDE 


10.7 


THIS  MODELS 


High 

efficiency 

model 

12 

f 


This   energy    rating   is   based   on    U.S.   Government   standard   tests 
of   this   condenser    model    combined   with   the   most   common   coil. 
The   rotirtg   ntoy   vory   slightly    with  drHerent   coils. 


Federal  law  requires  the  seller  or  installer 
of  this  appliance  to  make  available  a  fact 
sheet  or  directory  giving  further  information 
regarding  the  efficiency  and  operating  cost 
of  this  equipment.  Ask  for  this  information. 


•Imp0rt3nt    Removal  ot  itiis  label  Oelce  consume'  pu'cuase  ^s  a  vioiai.cn  oi 
.  federal  law   |42  U  S  C   6302) 


Part  No  20648)  •* 


SAMPLE  LABEL 

Figure  4 


80   Helv 


6   Helv 
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All  copy  Helvetica  medium  or  bold 


All  copy  X  21  picas 


10/12  Helv. 


8/9  Helv . 


10/12  Helv. 
12'  Helv  bold' 
6'  Helv 


►Heat  Pump  (heating  only) 


Models  wimttiftmost  eMiewfn^ 
^energy  eating  numoer  use  less 
energy  and  cost  less  to  ooeraie 


High 

efficier»cy 

model 

10 


TNil  WMigif  rating  to  t 


I  on  UA  Oovanmwm  MMta^d  ism. 


8/9  Helv  ■ 


12"  Helv. 


14/15  Helv. 
8/9  Helv ' 


This  energy   rating  is  based  on  U.S.  Government  standard  tests 
of  this  condenser  model   combined  with  the  most  common  coit. 
The  rating  viHil  vary  slightly  with  diHerent  coils  and  in   diHerent 
geographic  regions. 

Federal  law  requires  the  seller  or  installer 
of  this  appliance  to  make  available  a  fact 
■  sheet  or  directory  giving  further  information 
regarding  the  efficiency  and  operating  cost 
of  this  equipment.  Ask  for  this  information. 

mpOrtSnt    Removal  o»  trns  laOet  t>eto/.e  consumer  poecnase  s  a  v.o<eHion  ot 
^federal  lavv  i42  U  S  C  63021 


Part  No  20648)  -^ 


SAMPLE  LABEL 

Figure  5 


80'  Helv 


6'  Helv 


UMI 
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AM  copy  Helvetica  medium  or  bold 


All  copy  X  29  picas 


10/12  Helv- 


8/9  Helv 


8"  Helv  bold- 


8/9  Helv  ■ 


10"  Helv  bold- 


6"  Helv 


Heat  Pump  (heating  and  cooling) 


Models  v»'!h  the  most  eltiC'eni 
•  energy  'atmg  nuTioer  use  'ess 
energy  a^a  cost,  less  to  oc^'ate 


^Cooling  Mode 

Low 
^  efficiency 
rrodet 


8/9  Helv 


12'  Helv. 


14/15  Helv. 
8/9  Helv  — 


High 

etiiciency 

mooel 

12 

THIS  MODEL  ?         f 


10 


Heating  Mode 

Low 

etticieocy 

model 

5 

f  THIS 


7.5 


H.gti 

ef'icency 

model 


f  MODEL 


10 

T 


Energy  Ef*iciency  Rating  (EER) 


Energy  Efficiency  Rating  (EER) 


^  Erwfgy  rating  arc  bated  on  US.  Oovammant  Mandard  MM. 


These  energy   rofings  ore  bcsed  on  U.S.  Government  storKJord  te^ts 
of  this  condenser   model  combined  with  the  most  common  coil. 
The  ratings  will   very   slightly  with  different  coils  ond  in  different 
geographic   regions. 


Federal  law  requires  the  seller  or  installer 
of  this  appliance  to  make  available  a  fact 
■  sheet  or  directory  giving  further  information 
regarding  the  efficiency  and  operating  cost 
of  this  equipment.  Ask  for  this  information. 

^  ImpOrtSnt    Bemova'  o«  l^>s  taDei  betore  cor>some'  purchase  ts  a  ¥K)Mi>on  of 
••  federal  law  (4?  u  S  C  630?l 


Pan  No  20648)  ■< 


SAMPLE  LABEL 

Figure  6 


_  36"  Helv 
numerals 

12'  ru' . 


•  6"  Helv 
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Refrig«rator-FrMzer 
Capacity:  23  Cubic  Faat 


(Nam*  of  Corporation) 
Model(s)  AH503.  MiSO*.  AHa07 
Type  of  OoftVBt:  Full  Automatic 


EstimaiM  on  lti«  wait  ar*  taMd 
on  a  national  awaraga  alactric 
rata  of  4.97c  par  kiloiMtt  hour 


Model  with 
lowest 
energy  cost 
$68 


THIS  ▼model 


Onty  modets  witli  n  S  to  24  4 

cubic  feet  are  compared 

in  ttte  scale 


Model  with 

highest 

energy  cost 

$132 


fnimii.d  irta'ir  •»•!,,  co»i 


Your  coat  wHI  vary  doponding  on  your  local  energy  rate  and  how 

you  Uae  Ine  product.  Ttwt  vnafgir  co*t  it  baMd  on  u  S  Govetnmcni  tianoato  lesit 

How  much  urill  this  model  cost  you  to  run  yearly? 


Yearly  cost 


1                                                                   Eitimitad  yearly  1  co»l  ihon-  L.»iow                                                  ] 

Cost  per 

kilowatt 

hour 

2C 

$44 

H 

$88 

U 

$132 

U 

$176 

10* 

$220 

12* 

$264 

Ask  your  salesperson  or  tocal  utility  for  the  energy  rate  (cost  per  kikh 
watt  hour)  in  your  area. 

Important  Removal  of  this  labal  botora  censumar  purctiaaa  ia  a  woiatton  of 
ladaral  law  (42  U  SO  6302) 


SAMPLE  LABEL 


(Part  No  anoHl 


48918         Federal  Register  /  Vol  52,  No.  237  /  Thursday.  December  10, 1987  /  Rules  and  Regulations 


Freezer 

Capacity:  26  Cubic  Feet 


(Name  of  Corporatiori) 

Model(s)  SH405.  SH413 

Type  of  Defrost:  Manual 


Estimatas  on  ttt«  scat*  ar*  tMsad 
on  %  national  av«f  aga  aiactric 
rata  of  4  97c  par  kilowatt  hour 


Only  models  with  2S  5  to  27  4 

cubic  te«t  art  compared 

in  the  scale. 


Model  with 
lowest 
energy  cost 

$95 


$120 


Model  with 

highest 

energy  cost 

$140 


Your  cost  «HII  vary  d«p«ndlng  on  your  local  onorgy  rato  and  how 

you  UaO  tItO  product.  TH,*  *n«'av  cow  •%  6<*«d  on  U  S   Coocfnnicnl  standard  Icils 

How  much  wilt  this  model  cost  you  to  run  yearly? 


I  Yearly  cost 


€«llm«l»<J  ftrif  t  co»l  thown  buSow                                                  1 

Coat  per 

u 

$64 

kilowatt 
hour 

H 

$128 

B€ 

$190 

U 

$252 

10* 

$317 

12* 

$380 

Ask  your  satesporson  < 
watt  hour)  in  your  area. 

Impoiiant  Re^ova!  c 

taderai  law  (4?  u  S  C  6302) 

X  local 

>t  t^ls  la 
Si 

utility  for  tho  onorgy  rato  (cost  por  kiio- 

twi  be'or*  conswmar  purchaa*  is  a  violation  o< 
\MPLE   LABEL 
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Dishwasher 
Capacity:  Standard 


Ealimatas  on  iha  acala  ar*  baaad 
on  a  ftational  avarag*  aiactric 
rat*  of  4.97c  par  kilowatt  hour 
and  a  natural  gas  rata  of 
36  7c  por  tharm. 


(Name  of  Corporation) 
Modol(s)  MR328,  XL12.  NABS 

»GUDE 

H  Only  standard  size 

^^^1^^  dishwashers  are  used 

^B^l^^  the  scale 


Clactrtc  Water  Naatar 


Ga*  Water  Haater 


Model  with 
lowest 
•nargy  cost 
$50 


$60 

r  THIS  MODEL 


Model  with 

higl>est 

energy  cost 

$84 


Model  with 
lowest 
energy  cost 
$19 


$27 

^  THIS  MODEL 


Model  with 

highest 

energy  cost 

$42 


Your  coot  WW  vary  doponding  on  your  local  onorgy  rato  and  how  you 

USO  tho  product.  THi*  •i»tn  co«t  ••  baMd  on  U  S  Govcrnmani  aiandard  l«»t( 

How  much  will  this  model  cost  you  to  run  yearly? 

•Mh  an  alaetric  water  Iwater  arilh  a  gaa  water  kaater 


2    4     6     8    12 


2     4     6     8     12 


I                  Est 

mii»<)  yearly  J  con  ihowH  balow     1 

Cortpar 

Utowan 

Iwur 

2* 

$8    $tS  $23    $31     $47 

H 

sis  $31  $46     $62     $92 

H 

$23  $46  $69    $92     $139 

H 

$31  $62  $92     $123  $189 

10« 

$39  $77  $116  $154  $231 

12« 

$47  $92  $139  $185  $278 

1                     Eitirnilad   y»ar 

y  S  coal  inoi 

»n  t>ei 

'- 

Coat  par     10« 

$2 

$5 

$7 

$9 

$14 

(100  cubic  ^ 

$5 

$11 

$16 

$22 

$33 

♦••1)           90t 

$7 

$14 

$21 

$27 

$41 

*0$ 

$9 

$19 

$28 

$36 

$55 

Mt 

$12 

$23 

$35 

$45 

$68 

•0$ 

$19 

$28 

$42 

$54 

$82 

Ask  your  talasparson  or  local  utility  for  tho  onorgy  rata  (cost  por  kilowatt 
hour  or  therm)  in  your  area,  and  for  ostimatod  costs  if  you  have  a  propane  or 
oil  water  hoater. 

Important  Removal  of  this  label  before  consumer  purchaaa  is  a  violation  of 
todaral  law  (42  U  S  C  6302) 


SAMPLE  LABEL 


(Pan  No   TMM) 
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ClothM  Washer 
Capacity:  Compact 


(Nam*  of  Corporation) 
ModaKs)  SL301.  SL309 


EstimaiM  on  ttt« 
on  a  national  avarago  atactric 
MM  0*  4.97c  par  kilowatt  hour 
and  a  natural  gas  rata  of 
36  7c  por  tttarm 


Only  compact  size 

clolhes  washers  are  used 

in  the  scale. 


Elaclric  Walaf  Naatar 


Oaa  Walar  Haatar 


Model  with 
lowest 
energy  cost 
$22 


$58 


Model  with 

highest 

energy  cost 

$67 

THIS  MODEL  W      W 


Model  with 
lowest 
energy  cost 
$20 


$22 


Model  with 

highest 

energy  cost 

$24 


THIS 


MODEL 


F•^'T«•t•d  r««''r   •nt'^T   cost 


(•'  mt'«tf    f'    «    tr^e'iT    (0»' 


Your  coat  will  vary  dapandlng  on  your  local  onorgy  rata  and  how  you 

UaO  Ilia  product,  rrnt  cncov  co*l  >*  MmO  on  U  S   Gawmmam  tianosid  «•«•« 

How  much  will  this  model  cost  you  to  run  yearly? 

wiM  an  alactric  water  heater  with  a  gas  water  heater 


ill 

2    4     6     8    12 

E.. 

'"»t»d 

•  aMy  s  cot!  thown  t>eio«        1 

Caal  par 

If 

S7     S14  S21     S29     S42 

hMowatl 
how 

u 

$14  $29  S43     $57     S85 

H 

$21  $43  $64     $86     $129 

H 

$29  $57  $86     $114  $172 

IN 

$36  $71  $107  $143  $214 

1M 

$43  $85  $128  $172  $256 

Loads  of 

2 

4 

6 

8 

12 

e. 

—  iisd  ytr 

J  I  coti  t^o* 

r-   a«  c 

- 

Coat  per 

10< 

$2 

$4 

$6 

$8 

$12 

(lOOcuMc 

20f 

$4 

$8 

$12 

$16 

$24 

feet) 

9H 

$6 

$11 

$17 

$22 

$34 

40« 

$8 

$15 

$23 

$30 

$46 

SM 

$10 

$19 

$29 

$48 

$58 

•oe 

$12 

$22 

$34 

$44 

$68 

Ask  your  salesparson  or  local  utility  for  the  onorgy  rata  (coat  par  kilowatt 
hour  or  therm)  in  your  area,  and  for  estimated  costs  if  you  have  a  propane  or 
oil  water  heater. 

ImpOrtSnt  ftomoval  ol  mis  labal  before  consumer  purchase  is  a  violation  of 
federal  law  (42  u  S  C  6302)  < 

s. 
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(Pan  No   tSSMOU 
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Water  Heater-Oil 


(Name  of  Corporation) 
Model(s)  RP23.  RP3e 


Estimates  on  ttta  scale  are  t>ased 
on  a  national  average  oil 
rata  of  62c  par  gallon. 


Ottly  models  with  first  hour 

ratings  of  75  to  86  gallons 

are  used  m  tfie  scale 


Model  with 
lowest 
energy  cost 
$127 


«134 


Model  with 

highest 

energy  cost 

$1S9 


Your  coat  win  vary  depending  on  your  local  energy  rate  and  how 

you  Uae  the  prOdUCL  Thw  anargr  coti  >•  ba*a«  on  U  S.  Co«*rnm«M  aiantfard  lesit 

How  much  will  this  model  cost  you  to  run  yearly? 


[Yearly  cost 


tiiimaiao  yaariy  s  coil  moon  baioo 

Cost  per 

S2e 

$137 

gallon 

S6« 

$145 

60c 

$153 

64« 
66c 

$161 

$169 

72c 

$177 

Ask  your  salesperson  or  tocal  utHity  for  the  energy  rate  (cost  per  galkm) 
in  your  area. 


ImpOrtdilt  Removal  of  this  label  before  consumer  purchase  is  a  violation  of 
federal  law  (42  U  S  C  6302) 


SAMPLE  LABEL 


(Part  No   36I0MI 
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Room  Air  Conditioner 
Capacity:    8.000  BTU/hr 


Models  with  the  Aosl  •Hictent 
energy  rating  numt>er  use  less 
energy  and  cost  less  to  operate. 


(Nam*  of  Corporation) 
ModaHs)  SA  714.  SA  718 


Models  with  7800  to 

B2M  BTlTs  cool 

■bout  tt>e  seme  space. 
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(For  Furnaces) 


Htj 


Least  efficient 

model 

3.4 

1' 


Most  efficient 

model 

8^ 


THIS  MODEL  W 


Ene'tr   f"  ciencr    *annf     IC» 


TH«t  •n»gy  latrn^  i|  ba*«d  on  u  S   Government  iimdafd  letli 


How  much  will  this  model  cost  you  to  run  ytarly? 


Yearly  hour* 
ofuaa 

250 

750 

1000 

2000 

3000 

EtllrrnlxJ  y**rly  t  coti  *t\omn  b*IO« 

Coat  per 

U 

$7 

$20 

$28 

$56 

$64 

kilowatt 
hour 

H 

$14 

$41 

$56 

$112 

$168 

U 

$20 

$61 

$60 

$160 

$240 

H 

$27 

$62 

$106 

$216 

$324 

^ot 

$34 

$102 

$136 

$272 

$408 

^2t 

$41 

$122 

$163 

$326 

$489 

Ask  your  salesperson  or  tocal  utility  for  the  anargy  rata  (ooat  par  kito- 
watt  hour)  in  your  area  Your  cost  will  vary  depending  on  your  local 
energy  rate  and  how  you  use  the  product 

tmpOrtdnt  Removal  o<  (his  i3e>el  t>e<ore  consumer  purchase  is  a  violation  of 
•ede'ai  law  (4?  u  S  C  6302) 


You  can  save  substantially  on  home  heating  and  cooling 
energy  costs  by  following  the  simple  steps  outlined  below: 


4      Weatherproof  your  house 

p     Assure  energy  efficient  heating  and  cooling  equipment  selec- 
tion  and  installation 

O     Operate  and  maintain  your  system  to  conserve  energy. 


Help  conserve  energy.  Compare  the  energy  efficiency 
rating  and  cost  information  for  this  model  with  others. 
Check  the  figures  and  spend  less  on  energy. 

Your  contractor  hat  tho  onorgy  fact  shoots.  Ask  for  thorn. 


SAMPLE   LABEL 


rmpOrtSnt  Removal  of  this  label  before  consumer  purchase  is  a  violation  of 
federal  law  (42  U  S  C  6302) 


SAMPLE  LABEL 


iP«'i  uo  2o«4at 


By  direction  of  the  Commission. 
Emily  H.  Rock. 
Secretary. 

(FR  Doc.  87-24545  Filed  12-9-87;  8:45  am] 
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Htj 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED  i 

Procurement  List  1988;  Establishment 

The  Committee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped 
was  established  by  Pub.  L  92-28.  June 
23. 1971  (85  Stat.  Tl,  41  U.S.C.  46-48c) 
(hereinafter  the  Act)  for  the  purpose  of 
directing  the  procurement  of  selected 
commodities  and  services  by  the 
Federal  Government  to  qualified 
workshops  serving  blind  and  other 
severely  handicapped  individuals  with 
the  objective  of  increasing  the 
employment  opportunities  for  these 
individuals.  The  Committee  is  required 
to  establish  and  publish  in  the  Federal 
Register  a  procurement  list  of: 

(1)  Commodities  produced  by  any 
qualifled  nonprofit  agency  for  the  blind 
or  by  any  qualified  nonprofit  agency  for 
other  severely  handicapped,  and 

(2)  The  services  provided  by  any  such 
agency 

which  the  Committee  determines  are 
suitable  for  procurement  by  the 
Government  pursuant  to  the  Act 

The  Act  further  provides  that  any 
entity  of  the  Government  which  intends 
to  procure  any  commodity  or  service  on 
the  procurement  list,  shall  procure  such 
commodity  or  service,  at  the  price 
established  by  the  Committee,  from  a 
qualified  nonprofit  agency  for  the  blind 
or  such  agency  for  the  other  severely 
handicapped  if  the  commodity  or  service 
is  available  within  the  normal  period 
required  by  that  Government  entity. 
However,  this  requirement  shall  not 
apply  to  the  prociu-ement  of  any 
commodity  which  is  available  from 
Federal  Prisons  Industries.  Inc. 

A  Government  entity  is  deHned  as 
any  entity  of  the  legislative  branch  or 
judicial  branch,  any  executive  agency  or 
military  department  (as  such  agency  and 
department  are  respectively  defined  by 
sections  102  and  105  of  Title  5.  United 
States  Code),  the  U.S.  Postal  Service, 
and  any  nonappropriated  fund 
instrumentality  under  the  jurisdiction  of 
the  Armed  Forces. 

Notice  is  hereby  given  pursuant  to 
Section  2  of  the  Act  that  Procurement 
List  1988  is  established  as  set  forth 
below.  Procurement  List  1988 
supersedes  Procurement  List  1987, 
November  3. 1986  (51  FR  39945)  and 
subsequent  changes  thereto  through 
November  30. 1987. 

Any  proposed  additions  or  deletions 
to  Procurement  List  1987  pending  on  this 
date  shall  be  considered  as  pending  and 
applicable  to  Procurement  List  1988. 


By  the  Committee. 
C.W.  Fletcher. 

Executive  Director. 

Assignment  Codes 

Central  Nonprofit  Agency  and  Code 

National  Industries  for  the  Blind.  IB 
National  Industries  for  the  Severely 
Handicapped.  SH 

CLASS  1005 

Cover.  Spare  Barrel  (SH) 

1005-00-659-1031 
Firing  Attachment.  Blank  (SH) 

1005-00-118-6192 
Sling.  Adjustable.  Small  Arms  (IB) 

1005-01-216-4510 
Sling.  Padded.  Adjustable  (IB) 

1005-00-312-7177 
Swab.  Small  Arms  Cleaning  (IBJ 

1005-00-912^248. 

1005-00-288-3565 

CLASS  1015 

Staff  Section  (SH) 
1015-00-699-0633 

CLASS  1025 

Staff  Section  (SH) 
1025-00-563-7232 
1025-01-044-2587 

CLASS  1095 

Scabbard.  Bayonet-Knife  (IB) 
1095-00-608-0339 

CLASS  1220 

Case.  Carrying  (IB) 
1220-00-765-5870 
1220-00-937-6286 

CLASS  1330 

Tape  Stiffener  Assembly  (SH) 
1330-01-051-1533    13  million  each 
annually 

CLASS  13S0 

Arming  Wire  (SH) 
1350-00-889-8165 

CLASS  16M 

Harness  Assembly  (SH) 
1660-0(M)66-2078 

CLASS  ISTO 

Harness,  Parachutist  (SH) 

1670-01-227-7992 
Message  Dropper  (SH) 

1670-00-797-4495 

CLASS  1600 

Belt.  Aircraft  Safety  (SH) 

1680-00-725-5927 
Wire  Bundle  Assemblies  (SH) 

168(M)0-881-4215 

1680-00-884-0409 

1680-00-894-3991 

1680-00-125-9646 

1680-00-919-3706 

1680-00-883-4487 

1680-00-222-3876 

1680-00-826-7752 

1680-00-974-5275 


(4  X  6  X  24') 
2X4X8*  STD 
6  X  8  X  18*  STD 
6  X  8  X  76"  STD 
(8  X  12")  U-SHAPED 
(10  X  20")  U-SHAPED 


1680-00-974-5276 
1680-00-998-6594 

CLASS  1730 

Chock  Wheel.  Codit  Reflecting  (IB) 

1730-00-294-3694 

1730-00-063-4095 

1730-00-294-3696 

1730-00-294-3695 

1730-00-945-8450 

1730-00-163-8317 

1730-00-NIB-OOlA 

1730-00-NIB-OOlB 

1730-OO^IB-OOlC 

173O-00-NI&-001D 

1730-OO^I&-001E    . 
Chock  Wheel.  Painted  (IB) 

1730-00-294-3894 

1730-00-063-4096 

1730-00-294-3698 

1730^)0-294h6695 

1730-00-945-8450 

1730-00-163-8317 

173O4)0-NIB-00lA 

1730-00-NIB-OOlB 

173O4»-NIB-00lC 

1730-00-NIB-OOlD 

1730-OO^IB-OOlE    ... 
Chock  Wheel.  Reflective  Tape  (IB) 

1730-00-294-3694 

1730-00-063-4095 

1730-00-294-3896 

1730-00-294-3695 

1730-0O-945-B450 

1730-00-163-8317 

1730-OO-NIB-OOlA 

1730-00-NI&-001B 

1730-OO^IB-OOlC 

1730-00-NIB-OOlD 

1730-00-NIB-001E 
Chock  Wheel.  Unpainted  (IB) 

1730-00-294-3694 

1730-00-063-4095 

1730-00-294-3696 

1730-00-294-3695 

1730-00-945-8450 

1730-00-163-8317 

1730-00-NIB-OOlA 

1730-00-NIB-OOlB 

1730-00-NIB-OOlC 

1730-OO-NIB-OOlD 

1730-00-NIB^)0lE 


(4  X  6  X  24") 
(2  X  4  X  8")  STD 
(6  X  8  X  18")  STD 
(6  X  8  X  76")  STD 
(8  X  12")  U-SHAPED 
(10  X  20)  U-SHAPED 


(4  X  8  X  24") 
(2  X  4  X  8")  STD 
(6  X  8  X  18")  STD 
(6  X  8  X  76")  STD 
(8  X  12")  U-SHAPED 
(10  X  20")  U-SHAPED 


(4  X  6  X  24") 
(2X4X8"  Std) 
(6  X  8  X  18"  std) 
(8  X  8  X  76"  STD) 
(8  X  12"  U-SHAPED) 
(10  X  20")  U-SHAPED 


CLASS  2090 

Weight,  Canvas  Bag  (IB) 
2090-00-845-9150 

CLASS  2510 

Side  Rack,  Vehicle  (SH) 
2510-00-535-6797 

CLASS  2S40 

Belt,  Automobile.  Safety  (IB) 

2540-00-894-1273 

2540-00-894-1275 

2540-00-694-1274 

2540-00-894-1276 
Cushion  Assembly.  Back  Rest  (SH) 

2540-00-737-3308 
Cushion  Assembly,  Seat  Back  (SH) 

2540-01-065-6288 
Cushion  Seat.  Vehicular  (SH) 

2540-00-808-3811 

2540-00-904-5680 

2540-01-074-6363 


Cushion,  Seat  Back,  Vehicular  (SH) 

2540-00-880-3925 

2540-01-065-6289 
Kit.  Deep  Wafer  Fording  (SH) 

2540-00-473-0111 

2540-00-780-0844 

2540-00-181-8109 
Mirror  and  Bracket  Assembly  (SH) 

2540-00-575-8392 

CLASS  2920 

Cable  Assembly,  Electrical  (IB) 
2920-01-027-0125  (50%  of  Gov't  Rqmt) 

CLASS  3S10 

Net.  Laundry  (IB) 
3510-00-273-9738 
3510-00-273-9739 

CLASS  3920 

Truck.  Hand  (IB) 
3920-00-847-1305 

CLASS  3990 

Pallet.  Corrugated  Fiberboard,  Material 

Handling  (SH) 
399O-OO-L77-0044' 
Navy  Ships  Parts  Control  Center. 

Mechanicsburg.  PA  only 
Pallet.  Material  Handling  (SH) 
3990-O1-M00-O075  Pine  Bluff  Arsenal.  AR 

only 
3990-00-892-4394  Mechanicsburg,  PA; 

Memphis.  TN;  Richmond.  VA  and 

Columbus,  OH  Depots  only 
Pallet.  Wood  (SH) 
3990-00-X77-1721  New  Cumberland  Army 

Depot  only 
3990-OO-NSH-OOOl  48  X  40  X  36"  Social 

Security  Administration,  Baltimore,  MD 

only 
399O-O0-NSH-0005  24  X  20"  New 

Cumberland  Army  Depot  only 
3990-00-366-6806 

CLASS  4130 

Filter.  Air  Conditioning  (IB) 


4130-00-870-8796 
4130-00-541-3220 
4130-00-274-7800 
4130-00-756-1840 
4130-00-720-4143 
4130-00-249-0966 
4130-00-203-3318 
4130-00-203-^21 
4130-00-542-4482 
4130-00-959-4734 
4130-00-756-0978 
4130-00-651-1208 


Rgn8  4,5 

Rgns  4.5 

Rgns  2,3,W.4,5.6.7.8.9.10 

Rgns  2.3.W.4,5.6,7A9,10 

Rgns  4.5 

Rgns  2,3,W,4,5,6.7.8,9,10 

Rgns  4.5 

Rgns  2,3,W,4.5,6.7.8,9.10 

Rgns  4,5 

Rgns  4,5 

Rgns  4,5 

Rgns  4.5 


CLASS  4240 

Bag.  Waterproofing  (IB) 

4240-00-377-9401 
Harness,  Head  (SH) 

4240-00-961-1064 

4240-01-M14-0174 
Modification  Kit,  Head  Harness  (SH) 

4240-01-220-3201 
Winterization  Kit  (SH) 

4240-00-065-0319  (40%  of  Gov't  Rgmt) 

CLASS  4010 

Bag.  Drinking  Water  Storage  (SH) 
4610-00-266-9890 


CLASS  4730 

Fitting  Kit  (SH) 
4730-00-470-6625 

CLASS  4820 

Valve,  Ball  (SH) 
4820-00-052-4651 
4820-00-052-4653 

CLASS  4910 

Creeper,  Mechanic's  (SH) 
4910-00-251-6981 
4910-00-106-7834 
4910-00-NSH-OOOl 

CLASS  5120 

Screwdriver  Set,  Cross  Tip  (SH) 

5120-00-357-7175 

5120-00-580-0334 

5120-00-060-2004 

5120-00-620-2995 

5120-00-224-7370 

5120-00-227-7293 

5120-00-542-3438 

5120-00-224-7375 

5120-00-237-8174 

5120-00-580-2361 
Screwdriver,  Flat-Tip  (SH) 

5120-00-287-2504 

5120-00-278-1267 

5120-00-288-7803 

5120-00-278-1270 

5120-00-227-7356 

5120-00-596-8502 

5120-00-062-0813 

5120-00-293-3311 

5120-00-293-0315 

5120-00-227-7377 

5120-00-236-2140 
Vise,  Multiposition  (SH) 

5120^)0-991-1907 

CLASS  5140 

Bag,  Tool  (IB) 

5140-00-772-4142 
Bag,  Tool  (Satchel)  (SH) 

5140-00-473-6256 
Belt,  Tool,  Repairman's  (SH) 

5140-00-529-2517 

5140-00-529-2694 

514O-00-529-2691 
Tool  Box,  Portable  (SH) 

5140-00-289-8911 

5140-00-289-8910 

CLASS  5340 

Strap  (SH) 

5340-00-235-4433 
Strap.  Webbing  (SH) 

5340-00-286-6895 

CLASS  5350 

Cloth,  Abrasive  (IB) 
5350-00-187-6270 
5350-00-187-6275 
5350-00-187-6272 
5350-00-187-6269 
5350-00-187-6268 
5350-00-187-6288 
5350-00-187-6285 
5350-00-187-6284 
5350-00-187-6283 
5350-00-187-6281 
5350-00-187-6280 
5350-00-187-6297 


5350-00-187-6296 
5350-00-229-3088 
5350-00-229-3085 
5350-00-187-6295 
5350-00-187-6294 
5350-00-187-6293 
5350-00-187-6292 
5350-00-187-6291 
5350-00-274-6209 
5350-00-187-6290 
5350-00-187-6289 
5350-00-187-7986 
5350-00-229-3097 
5350-00-229-3094 
5350-00-229-3095 
5350-00-229-3080 
5350-00-229-3081 
5350-00-229-3092 
5350-00-192-9325 
Mat,  Abrasive  (IB) 
5350-00-967-5089 
5350-00-967-5093 
5350-00-967-5092 

CLASS  5440 

Ladder,  Extension  (Wood)  (IB) 

54400-00-223-6025 

54400-00-242-1000 

54400-00-223-6026 

54400-00-242-0998 

54400-00-223-6027 
Ladder,  Straight  (Wood)  (IB) 

54400-00-242-7151 

54400-00-816-2585 

54400-00-814-5084 

54400-00-242-0995 

54400-00-816-2575 

54400-00-223-6029 

54400-00-223-6030 
Stepladder  (IB) 

54400-00-514-4483 

54400-00-514-4485 

54400-00-514-4487 

54400-00-171-0836 

54400-00-227-1592 

54400-00-227-1593 

54400-00-227-1594 

54400-00-227-1595 

54400-00-227-1596 

5540-00-531-2589 

CLASS  5910 

Lath.  Wood  (SH) 

551O-0O-NSH-0O02     ( %  X 1  '/i  X  36' ) 
5510-00-NSH-0003    (%XlV4x48')  BLM 
and  U.S.  Forest  Service  in  Washington 
and  Oregon  only 
Stake,  Wood  (SH) 
5510-00-NSH-OOOl  BLM  or  5  Oregon 
locations  only  U.S.  Forest  Service  in 
Washington  and  Oregon  only 
Stakes,  Wood.  Hub  (SH) 
5510-00-171-7733 
5510-00-171-7732 
Stakes,  Wood.  Location  (SH) 
5510-00-171-7701 
5510-00-171-7700 
5510-00-171-7734 
Wedge,  Wood  (SH) 
5510-00-640-9237 

CLASS  5560 

Fasteners.  Fence  Post  (SH) 

5660-00-148-7251 
Stay.  Fence  (SH) 


46628 
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5660-00-943-9927 
5660-00-904-8023 
5660-00-607-0286 
5660-00-607-0287 

CLASS  5831 

Amplifier  Subassembly  (SH) 
5831-00-087-3408 

CLASS  9940 

Adapter.  Battery  Terminal  (SH) 
5940-00-549-6583 
5940-00-549-6581 

CLASS  6230 

Flashlight  (SH) 

6230-00-163-1856 

6230-00-781-3671 
Lantern.  Electric.  Head  (SH) 

6230-00-643-3562 
Ught.  Desk  (SH) 

6230-00-299-7771 

6230-00-682-3423 
Light.  Marker.  Distress  (SH) 

6230-00-«92-5192 
Light-Marker.  Distres*  (wttkout  pouch)  (SH) 

6230-00-93&-1778 
Light-Marker.  Distress  (with  pouch)  (SH) 

6230-00-067-5209 


CLASS  600S 

Ammonia  Inhalant  Solution.  Aromatic  (SH) 
6505-00-106-0875 


CLASS  6510 

Bandage.  Muslin.  Compressed  Comouflaged 
(SH) 
6510-00-201-1755 


CLASS  6519 

Bag.  Tube  Feeding  (SH) 

6515-00-481-2049 
Case.  Ear  Plug  (SH) 

6515-01-212-9452 
Kit.  Suture  Removal  (IB) 

6515-00-690-6911 
Surgical  Pack.  Disposable  (IB) 

6515-00-103-6659 
Tourniquet.  Non-Pneumatic  (IB) 

6515-00-383-0565 

CLASS  6530 

Bag.  Urine  Collection  (SH) 

6530-00-761-0932 

6530-00-057-0953 

6530-00-761-0938 

6530-01-074-6600 
Cover.  Utter  (IB) 

6530-00-784-1250 
Drape.  Surgical  (IB) 

6530-00-299-9608 

6530-00-299-9607 

6530-00-299-9605 

6530-00-299-9604 
Kit.  Shaving  Surgical  Preparation  (IB) 

6530-00-676-7372 
Litter.  Folding  (IB) 

6530-00-783-7905 
Pad.  Cooling,  Chemical  (SH) 

6530-00-133-4299 
Pad.  Litter  (IB) 

6530-00-137-3016 
Pad.  Pre-Operative  Preparation  (ffl) 

6530-00-457-8193 
Paper  Sheeting.  Examination  Table  (IB 


6530-01-092-3914 
6530-00-269-3598 
6530-00-786-4790 
Spineboard  (SH) 
6530-01-119-0011 
6530-01-119-0012 
Spreader  Bar  and  Stirrups.  Litter  (IB) 

6530-00-784-3450 
Strap,  Webbing  Patient  Securing  (IB) 

6530-00-784-4205 
Strap.  Webbing.  Litter  Securing  (IB) 

6530-00-784-4335 
Surgical  Dressing  Set  (IB) 

6530-00-105-5826 
Surgical  Pack,  Disposable  (IB) 

6530-01-174-8844 
Towel  Pack,  Surgical  (IB) 

6530-00-110-1854 
Urinal.  Incontinent  (IB) 
6530-01-004-8969 
6530-00-290-8292 
6530-01-081-5303 
6530-01-081-5304 
Urinary  Drainage  Set  (SHJ 

6530-01-056-3659 
Wrapper.  Sterilization  (IB) 
6530-00-299-9603 
6530-00-197-9223 
6530-00-197-928J 
6530-00-926-4902 
6530-00-926-4903 
6530-00-926-4904 
6530-00-296-4905 
6530-00-197-9228 
6530-01-246-1935 
6530-01-248-4813 
6530-01-244-2778 
6530-01-244-9946 
6530-01-246-0156 

CLASS  6532 

Cap — Operating.  Surgical  (SH) 
6532-00-250-5042 
6532-00-083-6545 
6532-00-250-5041 
6532-00-122-0468 
Clothing.  Operating  Room  (SH) 
6532-00-172-3509 
6532-00-172-3507 
6532-00-172-3506 
6532-00-158-9890 
6532-00-009-7174 
Coat.  Women's  Pajama  (SH) 
6532-01-216-3199 
6532-01-215-8093 
6532-01-222-6565 
6532-01-222-3116 
Gown.  Hospital  (SH) 
6532-00-104-9895 
Gown,  Hospital.  Patients  Bedshirt  (SH) 
6532-01-005-8411 
6532-01-005-8412 
Gown,  Hospital.  Personnel  (SH) 
6532-01-045-5380 
6532-01-045-5381 
Gown,  Operating,  Surgical  (SH) 
6532-00-009-2034 
6532-00-009-2035 
Gown,  Patient  Examining  (SH) 

6532-00421-7828 
Gown,  Operating,  Surgical  (IB) 
6532-01-058-2518 
6532-01-058-2519 
6532-01-058-2520 
6532-01-058-2521 
6532-01-058-2522 


6532-01-058-2523 
6532-01-058-2524 
6532-01-058-2525 
Pillowcase — Disposable  (IB) 

6532-01-125-3269 
Robe,  Dressing,  Men's  (SH). 
6532-01-215-7963 
6532-01-215-7964 
Robe,  Dressing,  Women's  (SH) 
6532-01-215-7966 
6532-01-215-7965 
Shirt,  Operating.  Surgical  (IB) 
6532-00-299-9627 
6532-00-299-9634 
6532-00-299-9633 
6532-00-299-9632 
Shirt,  Operating,  Surgical  (SH)' 
6532-00-149-0322 
6532-00-149-0323 
6532-00-149-0324 
6532-00-149-0325 
Slippers,  Convalescent  Patient  (SH) 
6532-00-241-6393 
6532-00-279-7794 
6532-00-079-7889 
6532-00-079-7899 
6532-00-079-7902 
6532-00-079-7904 
6532-01-011-5055 
6532-01-011-5058 
6532-01-011-5057 
Smock.  Man's  Dental  Operating  (SH) 
6532-00-159-4881 
6532-00-928-9964 
6532-00-926-9975 
6532-00-926-9976 
Smock.  Medical  Assistant  (SH) 
6532-00-117-7487 
6532-00-117-7542 
6532-00-117-7543 
6532-00-117-7548 
Suit,  Convalescent  (SH) 
6532-01-076-8684 
6532-01-076-8683 
6532-01-076-7369 
6532-01-076-9769 
Trousers,  Operating,  Surgical  (IB) 
6532-00-299-9628 
6532-00-299-9629 
6532-00-299-9630 
6532-00-299-9631 
Trousers,  Operating,  Surgical  (SH) 
6532-00-149-0327 
6532-00-149-0328 
6532-00-149-0329 
6532-00-149-0330 
Trousers,  Women's  Pajama  (SH) 
6532-01-216-2425 
6532-01-216-2428 
6532-01-226-2961 
6532-01-226-2962 

CLASS  6940 

Case,  Spectacles  (IB) 
6540-01-131-7919 
6540-01-131-7918 

CLASS  662S 

Test  Set,  Lead  (SH) 
6625-00-553-1442 
6625-00-395-9313 
6625-^)1-121-0510 


CLASS  6630 

Micro  Bleeder  (IB) 


6630-01-NIB-0002 
Tube,  Bleeding  (IB) 
6630-01-NIB-OOOl 

CLASS  6649 

Clock.  Wall  (IB) 
6645-00-514-3523 
6645-00-530-3342 
6645-01-046-8848 
6645-01-046-8849 

CLASS  6699 
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Sampling  Kit,  Spectrometric  Oil  Analysis  (IB) 
6695-01-045-9B20 

CLASS  6640 

Disinfectant,  Detergent  (IB) 
6840-00-687-7904 
6840-00-584-3129 
6840-00-551-8346 

CLASS  7109 

Frame,  Picture  (SH) 

7105-00-053-0170 

7105-00-061-5834 

7105-00-052-8697 

7105-00-052-8895 

7105-00-465-6199 

7105-00-297-3398 

7105-00-903-1842 

7105-00-903-1343 

7105-00-149-1282 

7105-00-149-1281 

7105-00-641-4385 

7105-00-297-3397 

7105-00-052-8696 

7105-00-149-1276 

7105-00-051-1212 

7105-00-052-8686 

7105-00-052-8698 
Table,  Coffee  (SH) 

7105-00-139-7573 

7105-00-139-7601 
Table.  End  (SH) 

7105-00-139-7598 
Table,  Lamp  (SH) 

7105-00-139-7600 

CLASS  7110 

Blackboard  (SH) 

7110-00-132-6651 
Bookcase,  Steel,  Contemporary  (SH) 

7110-00-601-9823 

7110-00-149-1621 
Bookcase,  Wood,  Executive  (SH) 

7110-00-973-5127 
Credenza  (SH) 

7110-00-762-5513 
Table,  Office,  Wood  (SF'j 

7110-00-958-0780 

7110-00-823-7675 

7110-00-003-3061 

7110-00-902-3052 
Table,  Steel  (SH) 

7110-00-113-0448 

7110-00-113-0454 

7110-00-149-2044 

7110-00-149-2045 

7110-00-149-2048 

CLASS  7139 

Cabinet,  Storage  (SH) 
7125-00-449-6862 
7125-00-378-4261 


CLASS  7195 

Bulletin  Board  (IB) 

7195-00-989-2370 

7195-00-841-9036 

7195-00-989-2371 

7195-00-844-9037 

7195-00-989-2372 

7195-00-844-90.38 

7195-00-990-0615 

7195-00-843-7938 
Costumer,  Wood,  Executive  (SH) 

7195-00-132-6642 

CLASS  7210 

Bedspread  (IB) 

7210-00-728-0186 

7210-00-728-0187 

7210-00-728-0188 

7210-00-728-0189 

7210-00-728-0190 

721000-728-0191 

7210-00-728-0173 

7210-00-728-0175 

7210-00-728-0176 

7210-00-728-0177 

7210-00-728-0178 

7210-00-728-0179 

7210-00-408-2800 
Bedspring  (IB) 

7210-00-582-7540 

7210-00-582-0984 

7210-00-110-8104 

7210-00-582-7541 

7210-00-110-8105 
Blanket,  Bed/Bath  (Flame  Resistant)  (IB) 

7210-01-141-2458 
Boxspring  (IB) 

7210-01-228-5735 

7210-01-228-5736 

7210-01-228-5737 

7210-01-228-5738 

7210-01-NIB-0005 

721O-01-NIB-0006 
Cover,  Bed  (IB) 

7210-01-116-7860 

7210-01-120-0679      ' 

7210-01-116-7858 

7210-01-116-7859 

7210-01-118-4085 

7210-01-116-7855 

7210-01-116-7856 

7210-01-116-7857 

7210-01-116-7854 

7210-01-116-7853 

7210-01-120-8015 

7210-01-124-7626 

7210-01-120-8013 

7210-01-120-8014 

7210-01-120-8011 

7210-01-120-8010 

7210-01-122-5015 

7210-01-120-8012 

7210-01-125-9250 

7210-01-120-8009     • 

7210-01-123-5148 

7210-01-120-8017 

7210-01-120-8021 

7210-01-120-8022 

7210-01-120-8018 

7210-01-124-8303 

7210-01-120-8019 

7210-01-120-8020 

7210-01-123-5149 

7210-00-120-8016 
Cover.  Mattress  (IB) 

7210-01-291-8419 


7210-00-205-3083 

7210-0O-20.S-3082 

7210-00-067-7969 

7210-00-998-7745 

7210-00-883-8492 

7210-00-140-4231 

7210-00-140-4234 

7210-00-543-6001 

7210-00-171-1091 

7210-00-935-6619 

7210-00-230-1041 

7210-00-241-9718 

7210-00-543-6002 

7210-00-140-4233 

7210-01-245-4392 

7210-01-245-4393 
Insect  Bar.  Cot  (SH) 

7210-00-266-9740 
Insect  Bar.  Nylon  (SH) 

7210-00-266-9736 
Mattress.  Innerspring  (Nonappropriated 
Fund)  (IB) 

7210-01-228-5726 

7210-01-228-5727 

7210-01-228-5728 

7210-01-228-5729 

7210-00-NIB-0003 

7210-0O-NIB-0004 
Mattress.  Cotton-Felt  (IB) 

7210-00-139-6517 

7210-00-139-6555 

7210-00-139-6538 
Mattress.  Foam  (IB) 

7210-00-290-8300 

7210-00-275-5873 

7210-00-275-5074 

7210-00-290-8298 

7210-00-290-8297 

7210-00-052-7327 

7210-00-889-3733 

7210-00-290-8299 

7210-00-682-6503 

7210-00-682-6504 
Mattress.  Innerspring  (IB) 

7210-00-205-3585 

7210-00-139-6424 

7210-00-716-0706 

7210-00-139-6411 

7210-00-205-3534 

7210-00-139-6434 

7210-00-139-6428 

7210-00-110-8102 

7210-00-110-8103 

7210-01-177-3627 

7210-01-177-3628 

7210-01-177-1491 

7210-01-177-1492 

7210-01-177-1494 

7210-01-177-1495 

7210-01-177-1496 

7210-01-177-1497 

7210-01-177-1498 

7210-01-177-1499 

7210-01-177-1500 

7210-01-177-1501 

7210-01-177-1503 

7210-01-177-1504 

7210-01-177-1505 

7210-01-177-1506 

7210-01-177-1507 

7210-01-177-1508 

7210-01-177-1509 

7210-01-177-1510 

7210-01-177-1512 

7210-01-177-1513 
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7210-01-177-1514 
7210-01-177-1515 
7210-01-076-9031 
7210-01-076-1087 
7210-01-078-2593 
7210-01-076-1082 
7210-01-076-1089 
7210-01-076-9029 
7210-01-076-1083 
7210-01-076-1085 
7210-01-076-8730 
7210-01-076-1086 
7210-01-077-9358 
7210-01-075-8358 
7210-01-076-1088 
7210-01-076-8359 
7210-01-076-1084 
7210-01-076-9030 
Mattress,  Neoprene,  Foam  (IB) 
7210-01-244-9734 
7210-W-244-9735 
Mattress.  Plastic  Coated  Innersprhig  (IB) 
7210-00-995-1093 
7210-00-682-7146 
7210-00-529-3709 
7210-01-138-8177 
Pad.  Mattress  (IB) 
7210-00-227-1526 
7210-00-753-3042 
Pillow.  Bed  (IB) 
7210-01-035-3342 
7210-00-753-6228 
7210-00-894-1144 
7210-01-015-5190 
7210-00-119-5358 
Pillow.  Bed  (Feather)  (IB) 

7210-00-205-3205 
Pillow.  Passenger,  Headrest  (IB)^ 

7210-00-682-6601 
Pillowcase  (SH) 
7210-00-119-7357 
7210-01-030-5311 
Pillowcase.  Cotton/Cotton  Polyester  (IB) 
7210-00-054-7910 
7210-00-259-9005 
7210-00-259-9006 
7210-00-119-7356 
7210-00-231-2373 
7210-00-259-9004 
7210-00-259-8897 
7210-00-081-1380 
Pillowcase.  Disposable  (IB) 
7210-00-883-8494 
7210-00-852-3417 
Protector,  Hospital  Bed,  Pillow  (IB) 

7210-00-958-mi8 
Protector.  Mattress,  Hospital  Bed  (IB) 
7210-00-761-1471 
7210-00-761-1470 
Sheet.  Bed  (IB) 

7210-00-299-9611 
Sheet.  Bed— Disposable  (SH) 

7210-00-144-6082 
Sheet.  Bed.  Disposable  (IB) 
7210-00^98-0512    Memphis.  TN  and 

Tracy,  CA  Depots  only 
7210-00-139-6376 
Tablecloth  (SH) 

7210-00-492-8381 
Towel.  Bath.  Disposable  (IB) 

7210-01-029-0370 
Washcloth  (IB) 
7210-01-013-2824 

CtASS7220 

Mat  Floor  (SH) 


7220-00-205-3192 
7220-00-205-3182 
7220-00-151-6518 
7220-00-457-6046 
7220-00-457-6054 
Mat.  Floor  (IB) 
7220-00-205-3099 
7220-00-224-6487 
7220-00-238-8852 
7220-00-224-6486 
7220-00-238-8854 
7220-00-165-7020 
7220-01-023-9489 

CLASS  7230 

Curtain.  Shower  (IB) 
7230-00-205-1762 
7230-00-247-1280 
7230-00-849-9838 
7230-00-849-9839 

CLASS  7290 

Cover,  Ironing  Board  (IB) 
7290-00-130-3271 

CLASS  7330 

Pad,  Bakery  (IB) 

7330-00-379-4439 
Tongs,  Food  Serving  (SH) 

7330-00-616-0997 

7330-00-616-0998 

7330-00-616-1000 

CLASS  7340 

Flatware.  Plastic,  Heavy  Duty  (IB) 

7340-00-022-1315 

7340-00-022-1316 

7340-00-022-1317 

7340-00-401-8041 
Flatware,  Plastic,  Picnic  (IB) 

7340-00-170-8374 

7340-00-205-3187 

7340-00-205-3342 
Medium  Weight  Plastic  Cutlery  (IB) 

7340-00-NIB-0005 

7340-00-NIB-0006 

7340-00-NIB-0007 

734O-OO-NIB-O008 

Army  and  Air  Force  Excliange  Service  only 
Spoon,  Picnic,  Plastic  (IB) 

734O-0O-J19-1300 

CLASS  7300 

Dining  Packet  (IB) 

7360-00-935-6407 

7360-00-935-6408 

7360-00-935-6409 

7360-00-935-6410 

7360-00-935-6411 

7360-00-935-6412 

7360-00-935-6413 

7360-01-119-2026 
Dining  Packet  (Dietetic)  (IB) 

7360-00-177-4958 

7360-00-177-4959 

7360-00-177-4960 

7360-00-177-4961 

7360-00-177-4962 

7360-00-177-4963 

7360-00-935-6416 

7360-00-935-6417 

7360-00-935-6420 

7360-00-935-6421 
Dining  Packet,  Inflight  (IB) 

7360-00-660-0526 

7360-01-167-2610 


Flatware  Set,  Plastic  (IB) 
7360-00-634-4800 

CLASS  7S10 

Binder,  Awards  Certificate  (IBJ 
7510-00-115-3250 
7510-00-482-2994 
7510-00-755-7077 
7510-01-056-1927 
Binder,  Looseleaf,  (Pressboard)  (IB) 

7510-00-281-4309 

7510-00-281-1314 

7510-00-582-4201 

7510-00-281-4310 

7510-00-281-4311 

7510-00-281-4313 

7510-00-281-4315 

7510-00-286-7792 

7510-00-286-7794 

7510-00-582-5488 

7510-00-286-7791 

7510-00-582-3807 
Binder,  Looseleaf,  Presentation  PB)' 

7510-00-582-5398 

7510-00-582-5399 

7510-00-582-5400 
Binder,  Looseleaf,  Three  Ring  (IB) 

7510-00-782-2663 

7510-00-409-8646 

7510-00-409-8647 

7510-00-984-5787 
Binder,  Looseleaf,  Printout  (I^ 

7510-00-96^2443 
Binder,  Looseleaf,  Three  Ring  (SH): 

7510-00-689-3494 
Binder,  Note  Pad  (IB) 

751O^)0-286-«954 

7510-00-145-0296 

7510-00-728-8060 

7510-01-053-5591 
Board.  Wall  Calendar  (IB) 

7510-00-789-2455 
Calendar  Pad  (SH) 

7510-01-225-9213  (1988) 

7510-01-225-9214     (1989) 
Clip.  Binder  (SH) 

7510-00-282-8201 

7510-00-223-6807 

7510-00-285-5995 
Clip,  Paper  (SH) 

7510-00-161-4292 
Envelope.  Crystal  Clear  Vinyl  (IB) 

7510-0O-NIB-00O3 

7510-00-NIB-O0O4 

7510-00-NIB-0005 

7510-00-NIB-0006 
Envelope,  Transparent  (IB) 

7510-00-782-6274 

7510-00-782-6275 

7510-00-782-6276 
Eraser,  Blackboard  (IB) 

7510-00-244-9145 
Eraser,  Mechanical  Pencil  (IBJ 

7510-00-307-7885 
File  Back  (IB) 

7510-0O-NIB-0002 
File  Backer,  Paper  (IB) 

7510-00-285-2567 
File  Front  (IB) 

7510-00-NIB-OOOl 
Pad.  Typewriter  (IB) 

7510-00-257-2576 

7510-00-530-6412 

7510-00-849-1137 
Paperweight.  Shotfilled  (IB) 


7510-00-286-6985 
Pencil  (IB) 

7510-00-286-5757 

7510-00-281-5234 

7510-00-281-5235 
Pencil,  Fine-Line  Writing  (IB) 

7510-00-286-5755 

7510-00-286-5750 

7510-00-286-5751 
Pocket  Planning  Set  (SH) 

7510-01-226-2953  (1988) 

7510-01-226-2954     (1989) 
Portfolio,  Double  Pocket  (IB) 

7510-00-584-2489 

7510-00-584-2490 

7510-00-584-2491 

7510-00-584-2492 
Portfolio,  Plastic  Envelope  (IB) 

7510-00-558-1572 

7510-00-558-1573 

7510-00-995-4856 

7510-00-995-4852 
Refill,  Ballpoint  Pen  (IB) 

7510-00-543-6792 

7510-00-543-6793 

7510-00-754-2687 

7510-00-543-6795 

7510-00-754-2688 

7510-00-754-2689 

7510-00-754-2890 

7510-00-754-2691 
Refill,  List  Finder,  Automatic  (SH) 

7510-00-285-2800 
Sheath,  Pen  and  Pencil  (IB) 

7510-00-052-2664 

CLASS  7520 

Arch  Board  File  (IB) 

7520-00-240-5498 

7520-00-191-1075 

7520-00-255-7081 
Ballpoint  Pen  (IB) 

7520-00-935-7136 

7520-00-935-7135 

7520-00-543-7149 
Ballpoint  Pen.  Stick-type  (IB) 

7520-01-058-9978 

7520-01-058-9977 

7520-01-058-9976 

7520-01-059-4125 

7520-01-060-5820 

7520-01-058-9975 

7520-01-060-8513 

7520-01-060-5821 
Ballpoint  Pen,  with  Imprinting  (IB) 

752O-O0-8LP-6520 
Book  Ends  (IB) 

7520-00-264-5479 

7520-00-139-6158 
Box,  Filing  (SH) 

7520-00-285-3147 

7520-00-285-3143 

7520-00-285-3144 

7520-00-285-3145 

7520-00-285-314» 

7520-00-285-3148 

7520-00-139-3734 

7520-00-240-4830 

7520-00-240-4831 

7520-00-139-3743 

7520-00-240-4839 
Case,  Maintenance  &  Operational  Manuals 
(IB) 

7520-00-559-9618 
Clipboard  File  (IB) 

7520-00-281-5918 


7520-00-254-4610 

7520-00-240-5503 
Easel,  Display  &  Training  (IB) 

7520-00-579-7013 
File,  Horizontal  Desk  (SH) 

7520-00-139-4869 

7520-00-728-5761 
File,  Work  Organizer  (SH) 

7520-00-286-1722 

7520-00-286-1723 

7520-00-833-7343 
Holder,  Desk  Memorandum  (IB) 

7520-00-139-3802 

7520-00-290-6445 
Marker,  Tube  Type,  Broad  Tip  (IB) 

7520-00-973-1059 

7520-00-973-1060 

7520-00-079-0285 

7520-00-973-1061 

7520-00-079-0288 

7520-00-079-0287 

7520-00-973-1062 

7520-00-079-0288 

7520-00-904-4476 

7520-00-558-1501 
Marker,  Tube  Type,  Fine  Tip  (IB) 

7520-00-904-1265 

7520-00-904-1268 

7520-00-935-0979 

7520-00-904-1267 

7520-00-935-0981 

7520-00-935-0982 

7520-00-904-1266 

7520-00-935-0980 

7520-00-051-5031 
'7520-00-051-5035 

7520-00-116-2888 

7520-00-051-5036 

7520-00-116-2886 

7520-00-116-2889 

7520-00-051-5033 

7520-00-116-2887 

7520-00-138-7981 
Pen  Set.  Desk  (IB) 

7520-00-106-9840 
Pencil,  Mechanical  (IB) 

7520-00-223-8672 

7520-00-223-8873 

7520-00-268-9913 

7520-00-223-8675 

7520-00-22^-6678 

7520-00-285-5826 

7520-00-285-5822 

7520-00-285-5823 

7520-00-161-5664 

7520-00-164-8950 

7520-00-268-9915 

7520-00-268-9916 

7520-00-724-5606 

7520-00-590-1878 

7520-01-132-4996 
Perforator.  Paper,  Desk  (SH) 

7520-00-139-4101 

7520-00-263-3425 
Stand,  Calendar  Pad  (IB) 

7520-00-162-6153 

7520-00-162-6156 

7520-00-139-4277 

7520-00-139-4341 
Tray,  Desk  (SH) 

7520-00-232-6828 

7520-00-286-5801 

7520-00-285-5043 
Trimmer,  Paper  (IB) 

7520-00-224-7620    Rgns  IJU.W.4.5.6.7 

7520-00-224-7621 


7520-00-163-2568 
7520-00-634-4675 
7520-00-282-2137 

CLASS  7530 

Book.  Memorandum  (IB) 

7530-00-286-6952 
Card  Set,  Guide,  File  (IB) 

7530-00-989-0698 

7530-00-989-0697 

7530-00-989-0683 

7530-00-082-2635 

7530-00-989-^)684 

7530-00-989-0686 

7530-00-989-0692 

7530-00-989-0694 

7530-00-989-0693 

7530-00-989-0695 
Card,  Guide.  File  (IB) 

7530-00-989-0184 

7530-00-989-2425 

7530-00-988-6541 

7530-00-988-6542 

7530-00-988-6543 

7530-00-988-6549 

7530-00-988-6550 

7530-00-988-6551 

7530-00-988-6544 

7530-00-988-6545 

7530-00-988-6546 

7530-00-988-8547 

7530-00-988-8548 

7530-00-988-8515 

7530-00-988-6516 

7530-00-988-8520 

7530-00-988-8521 

7530-00-988-6517 

7530-00-988-6518 

7530-00-986-8522 
Card,  Index  (IB) 

7530-00-238-4316 

7530-00-244-7453 

7530-00-244-7456 

7530-00-244-7451 

7530-00-244-7459 

7530-00-238-4319 

7530-00-949-2787 

7530-00-238-4331 

7530-00-243-9436 

7530-00-247-0310 

7530-00-281-1315 

7530-00-247-0318 

7530-00-264-3723 

7530-00-247-0311 

7530-00-244-7447 

7530-00-247-0315 

7530-00-243-9437 
Envelope,  Wallet  (IB) 

7530-00-281-5978 

7530-00-281-4844 

7530-00-281-4848 
Folder,  File,  Kraft  (IB) 

7530-00-889-3555 

7530-00-559-4512 

7530-00-281-5907 

7530-00-281-5908 

7530-00-926-8978 

7530-00-926-8980 
Folder,  File,  Manila  (IB) 

7530-00-273-9845 
Folder,  File.  Military  Personnel  Records 
Jacket  (IB) 

7530— DA  Form  201 
Folder,  File,  Pressboard  (IBl 

7530-00-926-8981 
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7530-00-286-6924 

7530-00-026-6962 

7530-00-926-6963 

7530-00-926-6964 

753O-0O-<»43-1194 

7530-00-739-7723 
Folder.  File.  Special-Purpose  (ffi) 

7S30-00-811-n69 
Folder-Set  File.  Pressboard  (IB) 

7530-00-286-6923 

7530-00-280-7080 

7530-00-286-7244 

7530-00-286-7253 

7530-00-286-7286 

7530-00-286-7287 

7530-00-286-6570 

7530-00-286-8571 

7530-00-286-6925 

7530-00-286-6926 
Index  Sheet  Set.  Looseleaf  Binder  (IB) 

7530-00-160-8474 

7530-00-160-8475 

7530-00-160-8476 

7530-00-959-4441 
Jacket.  Filing.  WaUet  (IB) 

7530-00-285-2913 

7530-00-285-2914      * 

7530-00-285-2915 
Notebook.  Stenographer's  (IB) 

7530-«)-223-7939 
Pad.  Writing  Paper  (IB) 

7530-00-285-3090    Rgns  1.5.6  only 

7530-00-239-6479    All  Regions 

7530-01-131-1889    All  Regions 

7530-01-124-5660    Rgns  W.1.3,4.5,6, 

7530-01-131-0091    Rgns  W.1.3.4.5.6 

7530-01-124-7632    Rgns  W.1.2,3.5.7 
Pad.  Writing  Paper  (Easel)  (IB) 

7530-00-619-0880 
Paper  Set.  Manifold  and  Carbon  (IB) 

7530-00-401-6910    Rgns  W,4.6,7.9 

753O-01-072-2536    Rgns  W.4.6.7.9 

7530-01-072-2537    Rgns  W.4.6,7.9 

7530-01-072-2538    Rgns  W.4.6.7.9 

7530-01-072-2539    Rgns  W.4.6.7,9 
Paper.  Looseleaf,  Blank  (IB) 

7530-00-286-0983 

7530-00-286-6964 
Paper.  Carbon.  Typewriter  (IB) 

7530-00-244-4035     Rgns  1.2.3.6.7.8 
Paper.  Looseleaf.  Blank  [IB) 

7530-00-286-5777 

7530-00-286-5778 

7530-00-286-5782 

7530-00-286-5780 

7530-00-286-5781 

7530-00-286-5779 
Paper.  Looseleaf^  Ruled  (IB) 

7530-00-286-6366 

7530-00-286-4332 

7530-00-280-4331 

7530-00-286-4333 

7530-00-286-4334 

7530-00-280-4335 

7530-00-286-6265 

7530-00-280-4336 

7530-00-286-4337 

7530-00-280-4338 

7530-00-286-4339 
Paper.  Teletypewriter.  Roll  (IB) 

7530-00-019-6674 

7530-00-019-6031 

7S3O-00-019-7267 

7S30-00-«19-7463 

7530-00-223-7966 

7530-01-056-2900 
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7530-00-721-9691 

7530-00-223-7969 

7530-00-282-9178 

7530-0O-142-0037 

7530-00-943-7076 

7530-00-272-9611 

7530-00-285-3054 

7530-00-285-5030 

7530-00-286-7766 

7530-00-019-7837 

7530-00-019-7849 

7530-00-019-7850 

7530-00-019-8808 

7530-00-019-8810 

7530-00-142-9038 
Paper.  Writing  (IB) 

7530-00-285-5836 

7530-00-047-3738 
Refill.  Appointment  Book  (SH) 

7530-01-228-0702  (1988) 

7530-01-228-9703     (1989) 
Tape.  Paper,  Computing  Machine  (IB) 

7530-00-286-9052 

7530-00-222-3455 

7530-00-286-9053 

7530-00-286-9054 

7530-00-238-8352 

7530-00-222-3456 

7530-00-286-9055 
Tape.  Postage  Meter  (IB) 

7530-00-912-3924 

7530-00-912-3925 

CLASS  7670 

Microfiche.  Subject  Headings  and  Name 
Authorities  (SH) 
7670-00-NSH-OOOl 
Library  of  Congress  only 

OJkSS  7090 

Microfiche  Programs  (SH) 
7690-00-NSH-0007    B212-S 
789O-00-NSH-0008    B214-S 

CLASS  76M 

Innerspring  Mattress  Rehab  (w/o  handles) 
(IB) 

Group  I    Less  than  36"  wide 

Group  II    36'  to  41'  wide 

Group  III    Over  41"  to  49"  wide 

Group  IV    Over  49"  wide 
Innerspring  Mattress  Rehabilitation  (w/ 
handles)  (IB) 

Group  I    Less  than  36"  wide 

Group  II    36"  to  41"  wide 

Group  III    Over  41"to  49"  wide 

Group  IV    Over  49"  wide 

CLASS  7010 

Pad,  Floor  Polishing  Machine  (IB) 
7910-00-685-6686 
7910-00-685-6687 
7910-00-685-3908 
7910-00-685-6671 
7910-00-685-3909 
7910-00-685-6672 
7910-00-685-3910 
7910-00-685-6656 
7910-00-685-6657 
7910-00-685-3912 
7910-00-685-6659 
791O-0O-68&-3915 
7910-00-685-6660 
7910-00-685-3914 
7910-00-685-4239 
7910-00-685-4240 


7910-00-685-4242 
7910-00-685-4243 
7910-00-685-4241 
7910-00-685-4244 
7910-00-685-4245 
7910-00-820-7991 
7910-00-820-7989 
7910-00-820-7990 
7910-00-820-9926 
7910-00-820-9925 
7910-00-820-9924 
7910-00-820-9898 
7910-00-820-7997 
7910-00-820-7996 
7910-00-820-9903 
7910-00-820-9904 
7910-00-820-9905 
7910-00-820-9900 
7910-00-820-9901 
7910-00-820-9899 
7910-00-820-9922 
7910-00-820-9918 
7910-00-820-9917 
7910-0O-B2O-9918 
7910-00-820-9915 
7910-00-820-9914 
7910-00-820-9913 
7910-00-820-9912 
7910-00-620-9911 
7910-00-820-9910 

CLASS  7020 

Broom.  Push  (IB) 

7920-00-267-2967 
Broom.  Upright  (IB) 

7920-00-292-4371 

7920-00-292-4375 

7920-00-292-4372 

7920-00-291-8305 
Broom,  Whisk  (IB) 

7920-00-240-6350 
Brush,  Chassis  and  Running  Gear  (IB) 

7920-00-255-7536 
Brush,  Cleaning,  Aircraft  (IB) 

7920-00-051-4384 
Brush,  Dusting  (IB) 

7920-00-178-8315 
Brush,  Floor  Sweeping  (IB) 

7920-00-243-3407 

7920-00-292-2363 

7920-00-292-2367 

7920-00-264-4638 

7920-00-292-2362 

7920-00-292-2365 
Brush,  Plater's.  Hand  (IB) 

7920-00-267-1215 

7920-00-267-1213 
Brush,  Sanitary  (IB) 

7920-00-772-5800 

7920-00-234-9317 
Brush,  Scrub  (IB) 

7920-00-240-7174 

7920-00-951-8795 

7920-00-282-2470    Tampico  Fibers 

7920-00-282-2470    Styrene  Fibers 

7920-00-297-1511 

7920-00-061-0038 
Brush.  Shoe  and  Stove  (IB) 

7920-00-852-8170 
Brush,  Wire.  Scratch  (IB) 

7920-0O-291-S816 

7920-00-282-9246 

7920-00-246-8501 

7920-00-223-7649 

7920-00-269-1259 


7920-00-255-5135 

7920-00-269-0933 
Brush.  Wire,  Stainless  Steel  (IB) 

7920-00-958-1157 
Brush-Set.  Shoe  and  Stove  |IB) 

7920-00-205-0200 
Cloth.  Polishing  (IB) 

7920-00-205-1656 
Cloth.  Wiping  (SH) 

792O-LLr-L03-6103 

7920-LL-L03-O134 
Pearl  Harbor  Naval  Shipyard,  Pearl 
Harbor,  HI  only 
Cloth.  Wiping  ("Jean  Cotton"!  (SH) 

7920-LL-L01-0013 

7920-LL-L01-0014 
Portsmouth  Naval  Shipyard,  Portsmouth. 
NH  only 
Handle,  Mop  (IB) 

7920-00-205-1168 

7920-00-267-1218 

7920-00-205-1167 

7920-00-550-9902 

7920-00-550-9911 

7920-00-550-9912 

7920-00-998-2485 

7920-00-990-2486 

7920-00-851-0140 

7920-00-651-0142 

7920-00-246-0930 

7920-00-205-1170 
Handle,  Paint  Roller  (IB) 

7920-00-682-6512 
Handle,  Wood  (IB) 

7920-00-177-6106 

7920-00-141-5452 

7920-00-263-0328 
Kit,  Aircraft  Cleaning  (IB) 

7920-00-490-6046 
Mop,  Dusting,  Cotton  (IB) 

7920-00-205-0481 

7920-00-205-0483 

7920-00-245-8289 

7920-00-205-0484 
Mop,  Wet  (IB) 

7920-00-224-8726 
Mop,  Wet.  Cellulose  (Sponge  RefiU)  (IB) 

7920-00-471-2876 
Mop.  Wet,  Cellulose,  Complete  (IB) 

7920-00-432-7117 
Mophead,  Dusting,  Cotton  (IB) 

7920-00-634-0201 

7920-00-267-4921 

7920-00-990-2482 

7920-00-998-2483 

7920-00-998-2484 

7920-00-851-0141 

7920-00-205-0485 

7920-00-205-0487 

7920-00-205-0488 
Mophead,  Wet  (IB) 

7920-00-205-0425 

7920-00-205-0426 

7920-00-141-5549 

7920-00-171-1148 

7920-00-141-5550 

7920-00-141-5547 

7920-00-141-5548 

7920-00-141-5544 

7920-00-926-5492 

7920-00-926-5493 

7920-00-926-5494 

7920-00-926-5495 

7920-00-926-5496 

7920-00-926-5497 

7920-00-926-5498 


7920-00-926-5499 

7920-00-926-5501 

7920-00-926-5502 
Pad.  Scouring  (IB) 

7920-00-753-5242 

7920-00-151-6120 
Scraper  and  Squeegee  (IB) 

7920-00-045-2556 
Sponge.  Cellulose  (IB) 

7920-00-161-6219 

7920-00-633-9928 

7920-00-240-2569 

7920-00-884-1116 

7920-00-884-1115 

7920-00-633-9906 

7920-00-240-2555 

7920-00-633-9906 
Sponge.  Plastic  (IB) 

7920-00-633-9908 

7920-00-633-9911 

7920-00-633-9915 

7920-00-685-4152 
Squeegee  (SH) 

7920-00-224-8339 
Squeegee.  Window-Cleaning  (IB) 

7920-00-577-4744 

7920-00-577-4745 

7920-00-577-4746 
Towel,  Machinery  Wiping  (IB) 

7920-00-260-1279 
Towel.  Paper  (IB) 

7920-00-823-9772 

7920-00-823-9773 

CLASS  7930 

Cloth,  Wiping  (SH) 

7930-LL-COO-3782 

7930-LL-COO-2768 
Mare  Island  Naval  Shipyard,  CA  only 
Cloth.  Filter  (SH) 

7930-00-NSH-OOOl 
Naval  Supply  Center.  WA  only 
Detergent.  General  Purpose  (IB) 

7930-00-926-5280 

7930-00-357-7386 

7930-00-068-1669 

7930-01-055-0122 

7930-00-177-5243 

7930-00-985-6945 

7930-00-985-6946 

7930-00-530-8067 

7930-00-527-1207 

7930-00-527-1237 

7930-01-055-0121 

7930-00-282-9700 

7930-00-282-9699 

7930-00-985-6911 
Dishwashing  Compounds.  Hand  (IB) 

7930-00-880-4454 

7930-01-055-6136 

7930-00-899-9534 
Glass  Cleaner  (IB) 

7930-00-664-8910 
Rinse  Additive,  Dishwashing  (IB) 

7930-00-619-9573 

7930-00-619-9575 

CLASS  S010 

Aerosol  Paint.  Lacquer  (IB) 
8010-00-721-9742 
8010-00-079-2754 
8010-00-141-2952 
8010-00-721-9743 
8010-00-584-3148 
8010-00-721-9479 
8010-00-141-2950 


8010-00-721-9744 

8010-00-721-9745 

8010-00-965-2389 

8010-00-079-2756 

8010-00-141-2951 

8010-00-584-3149 

8010-00-584-3154 

8010-00-721-9483 

8010-00-883-5329 

8010-00-965-2390 

8010-00-965-2392 

8010-00-721-9746 

8010-00-721-9747 

8010-00-721-9748 

8010-00-721-9753 

8010-00-141-2958 

8010-00-721-9749 

8010-00-721-9750 

8010-00-721-9754 

8010-00-835-7215 

8010-00-965-2391 

8010-00-290-6983 

8010-00-290-6984 

8010-00-582-5382 

8010-00-584-3150 

8010-00-721-9487 

8010-00-721-9751 

8010-00-721-9752 

8010-00-515-2487 

8010-00-958-8147 

8010-00-958-8148 

8010-00-958-8151 
Aerosol  Paint.  Primer  Coat 

8010-00-067-5434 

8010-00-616-9181 
Enamel  (IB) 

8010-00-067-5436 

8010-00-067-5437 

8010-00-079-2750 

8010-00-079-2752 

8010-01-203-7803 

8010-01-203-7804 

8010-00-079-3750 

8010-00-079-3752 

8010-00-079-3754 

8010-00-079-3756 

8010-00-079-375* 

8010-00-079-3760 

8010-00-079-3762 

8010-00-079-3764 
Enamel,  Lacquer  (IB) 

8010-00-664-1914 

8010-00-702-1053 

8010-00-582-4743 

8010-00-851-5525 

8010-00-941-8712 

8010-00-133-5901 

8010-00-181-7791 

8010-00-935-0609 

6010-00-935-7064 

8010-00-935-7075 

8010-00-935-7079 

8010-00-935-7085 

8010-00-598-5936 

8010-00-646-5117 

8010-00-852-9033 

8010-00-852-9034 

8010-00-988-1458 

8010-00-764-6434 

8010-00-848-9272 

8010-00-878-5761 

8010-00-910-6154 

8010-01-167-1139 

6010-00-348-7715 

8010-00-610-9143 
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8010-00-616-9144 
8010-00-762-9356 
8010-00-181-7371 
8010-00-936-8366 
8010-00-93«-«367 
8010-00-936-8370 
Enamel.  Primer  Coating  (IBJ 
8010-00-584-2426 
8010-00-159-4518 
8010-00-297-0593 
8010-00-899-8825 

CLASS  tlOS 

Bag.  Assembly.  Crew  Relief  (IB) 

8105-00-422-9460 
Bag.  Cloth  (IB) 

8105-00-282-8183 
Bag.  Cotton  (IB) 

8105-00-183-6981 

S105-0O-281-3924 

8105-00-183-6982 

8105-00-179-0089 

8105-00-271-1511 

8105-00-183-6985 

8105-00-174-0830 

8105-00-183-6989 

S105-00-290-3360 
Bag.  Currency  (IB) 

8105-00-NIB-0006    Bureau  of  Engraving 
and  Printing.  Washington.  D.C.  only 
Bag.  Evidence  (IB) 

8105-00-NIB-OOOl 

8105-00-NIB-0002 

B10S-00-NIB-0003 

8105-0O-NIB-00O4 

8105-00-NIB-0005 
Bag.  Motion  Sickness  (IB) 

S105-00-«35-7212 
Coin  Bags  (SH) 

B10&-00-NSH-O005 

S105-00-NSH-0006 

B105-4)0-NSH-0006 

B105-00-NSH-0009 

S105-00-NSH-0010 

8105-00-NSH-OOll 

8105-0O-NSH-0012 

CLASS  8110 

Tube.  Mailing  and  Filing  (SH) 
1110-00-412-4410 

CLASSS11S 

Box.  Set-Up.  Mailing  Dental  (IB) 

8115-00-511-5750 
Box.  Shipping  (IB) 

8115-00-787-2142 

8115-00-787-2147 

8115-00-101-7647 

8115-00-101-7638 

8115-00-787-2146 

8115-00-787-2148 

8115-01-019-4085 

8115-01-019-4084 

8115-01-057-1244 

8115-01-057-1243 

8115-01-057-1245 

8115-00-192-1603 

8115-00-192-1604 

8115-00-192-1605 

8115-01-093-3730 
Box.  Wood  (SH) 

8115-00-935-5887 

8115-00-935-6525 

8115-00-935-6526 

8115-00-935-6527 

8115-00-935-6528 


8115-00-935-6530 
8115-00-935-6532 
8115-00-935-6531 
Box.  Wood.  Nailed  (SH) 
8115-O1-M0O-OO81 
Pine  Bluff  Arsenal.  AR  only 
Wood  Container  (SH) 
8115-L1-599-7220 
eil5-Ll-599-7320 
8115-L1-599-8020 
8115-L1-599-7920 
8115-L1-465-1020 
Robins  Air  Force  Base.  GA  only 

CLASS  8135 

Block.  Currency  Packing  (IB) 

BEP  Stock  #  L-1391 
Chipboard  (IB) 

8135-00-290-0336 

8135-00-782-3948 

8135-00-782-3951 

8135-00-579-8457 

CLASS  S140 

Pallet  Assembly  (SH) 
8140-01-050-9789 

CLASS  SSIS 

Buckle,  Belt  (SH) 

8315-00-598-6278 
Sewing  Kit  (SH) 

8315-01-090-5823 

8315-01-222-0680 

8315-01-222-0679 

CLASS  8340 

Cover.  Tent  (SH) 

8340-00-282-2397 
Line.  Tent  (SH) 

8340-00-26^-0254 

834(M)0-263-0255 

8340-00-252-2268 

8340-00-252-2271 

8340^)0-252-2273 

8340-00-252-2291 

8340-00-556-9789 

8340-00-252-2280 

8340-00-252-2282 

8340-00-252-2297 

8340-00-252-2293 
Pin.  Tent.  Aluminum  (SH) 

8340-00-261-9749 
Pin.  Tent.  Wood  (SH) 

8340-00-261-9750 

8340-00-261-9751 

834(M)0-261-9752 
Pole  Section.  Tent  (SH) 

8340-00-223-7849 
Shelter  Half.  Tent.  Incomplete  (SH) 

8340-00-577-4168 
Shelter  Half.  Tent.  Complete  (SH) 

6340-01-026-6096 

CLASS  834S 

Case.  Flag,  Interment  (IB) 

8345-00-782-3010 
Flag.  Signal  (IB) 

8345-00-935-0588 

8345-00-935-0589 

8345-00-935-0590 

8345-00-935-0591 

8345-00-935-0592 

8345-00-935-0594 

8345-00-935-0595 

8345-00-935-0597 

8345-00-935-0598 


8345-00-935-0599 

8345-00-935-0802 

8345-00-935-0604 

8345-00-935-0607 

8345-00-935-0608 

8345-00-935-0633 

8345-00-935-1840 

8345-00-935-0634 

8345-00-935-0638 

8345-00-935-0639 

8345-00-035-0640 

8345-00-926-9977 

8345-00-926-9216 

8345-00-926-9978 

8345-00-926-6804 

8345-00-926-6806 

8345-00-926-9979 

8345-00-926-6807 

8345-00-926-0809 

8345-00-926-9980 

8345-00-926-9219 

8345-00-935-0582 

8345-00-926-9984 

8345-00-926-6003 

8345-00-926-9985 

8345-00-935-0619 

8345-00-935-1839 

8345-00-935-0620 

8345-00-935-0623 

8345-00-935-0409 

8345-00-935-0624 

8345-00-935-0445 

8345-00-926-6803 

8345-00-935-0446 

8345-O0-92&-O80S 

8345-00-935-0447 

8345-00-026-9987 

8345-00-935-0448 

8345-00-926-6810 

8345-00-926-9988 

8345-00-935-0450 

8345-00-935-0451 

8345-00-935-0453 

8345-00-926-6002 

8345-00-926-6814 

8345-00-935-0436 

8345-00-935-0437 

8345-00-935-0438 

8345-00-935-0408 

8345-00-935-0441 

8345-00-935-0442 

8345-00-935-0464 

8345-00-935-0465 

8345-00-935-0466 

8345-00-935-0487 

8345-00-935-0468 

8345-00-935-0470 

8345-00-935-0471 

8345-00-935-0473 

8345-00-935-0474 

8345-00-935-0475 

8345-00-935-0478 

8345-00-935-0480 

8345-00-935-0483 

8345-00-935-0484 

8345-00-935-0626 

8345-00-935-1838 

8345-00-935-0627 

8345-00-935-0407 

8345-00-935-0630 

8345-00-935-0631 
Flag,  Signal.  Vehicle.  Danger  Red  (IB) 

8345-00-260-2724 
Pennant.  Signal,  and  Special  Flags  (IB) 

8345-00-935-0420 
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8345-00-935-0517 

8345-00-935-4755 

8345-00-835-1847 

8345-00-935-3201 

8345-00-935-4756 

8345-00-935-0522 

3345-00-914-6086 

8345-00-935-4753 

8345-00-935-4754 

8345-00-935-0404 

8345-00-935-0514 

8345-00-825-1868 

8345-00-935-0406 

8345-00-935-0509 

8345-00-926-5988 

8345-00-935-0512 

8345-00-921-4497 

8345-00-935-3199 

8345-00-825-1839 

8345-00-935-0526 

8345-00-914-6076 

8345-00-914-6080 

8345-00-914-6983 

8345-00-935-0524 

8345-00-926-5987 

8345-00-926-5989 

8345-00-935-0539 

8345-00-926-5991 

8345-00-825-1840 

8345-00-935-0521 

8345-00-914-6087 

8345-00-926-6026 

8345-00-935-0403 

8345-00-935-0536 

8345-00-926-9210 

8345-00-92t>-9213 

8345-00-926-6028 

8345-00-935-0508 

8345-00-935-0519 

8345-00-935-0415 

8345-00-914-6085 

8345-00-926-9215 

8345-00-935-0411 

8345-00-926-9212 

8345-00-914-7411 

8345-00-914-6079 

8345-00-914-0082 

8345-00-935-0523 

8345-00-935-0417 

8345-00-926-5990 

8345-00-935-0421 

8345-00-026-9207 

8345-00-935-0552 

8345-00-935-0520 

8345-00-935-0492 

8345-00-935-0493 

8345-00-926-9214 

8345-00-935-0513 

8345-00-935-0490 

8345-00-935-0495 

8345-00-926-9208 

8345-00-935-0518 

8345-00-935-0511 

8345-00-914-6084 

8345-00-935-0405 

8345-00-935-0410 

8345-00-935-0525 

8345-00-914-6075 

8345-00-914-6077 

8345-00-914-6081 

8345-00-935-0419 

8345-00-835-0416 

8345-00-035-0537 

8345-00-935^)538 

8345-00-935-0540 

8345-00-935-0541 


8345-00-926-9211 
8345-00-935-0499 
8345-00-935-0500 
8345-00-935-0501 
8345-00-825-1818 
8345-00-935-0497 
8345-00-935-0504 
8345-00-935-1841 
8345-00-935-0418 
8345-00-825-1819 
8345-00-926-1551 
8345-00-935-0503 
8345-00-935-0534 
8345-00-935-1843 
8345-00-926-1548 
8345-00-928-1549 
8345-00-926-1552 
Streamer,  Warning,  Aircarft  (IB) 
8345-00-863-9170 

CLASS  8408 

Cover,  Service  Cap  (IB) 

8405-01-046-8544 

8405-01-046-8545 
Liner,  Poncho,  Wet  Weather  (IB) 

8405-00-889-3683 
Poncho.  Wet  Weather  (SH) 

8405-01-100-0976 

CLASS  8410 

Skirt,  Women's  (SH) 
8410-01-187-1415 
8410-01-187-1416 
8410-01-187-1417 
8410-01-187-1418 
8410-01-187-1419 
8410-01-187-1420 
8410-01-187-1421 
8410-01-187-1422 
8410-01-187-1423 
8410-01-187-1424 
8410-01-187-1425 
8410-01-187-1426 
8410^)1-187-1427 
8410-01-187-1428 
8410-01-187-1429 
8410-01-187-1430 
8410-01-187-1431 
8410-01-187-1432 
8410-01-187-1433 
8410-01-187-1434 
8410-01-187-1435 
8410-01-187-1436 
8410-01-187-1437 
8410-01-187-1438 
8410-01-187-1439 
8410-01-187-1440 
8410-01-187-1441 

CLASS  S41S 

Apron,  Construction  Worker's  (IB) 

8415-00-205-3895 

8415-00-257-4290 
Apron,  Food  Handler's  (IB) 

8415-00-255-8577 

8415-00-634-0205 

8415-00-051-1173 

8415-01-045-0587 
Apron,  Food  Handler's  (SH) 

8415-00-899-3026 
Apron,  Impermeable  (SH) 

8415-00-082-6108 
Apron,  Laboratory  (SH) 

8415-00-634-5023 
Band,  Helmet,  Camouflage  (IB) 

8415-01-110-9981 


Cap.  Food  Handler's  (IB) 

8415-00-234-7677 

8415-00-234-7678 

8415-00-234-7679 
Cover,  Helmet  (IB) 

8415-00-105-0605 
Cover.  Helmet.  Camouflage  Pattern  (IB) 

8415-01-092-7514 

8415-01-092-7515 
Cover,  Helmet,  Chemical  Protective  (IB) 

8415-01-111-9028  (75.000  each  annually) 
Cover,  Helmet,  Desert  Camouflage  (SH) 

8415-01-103-1349 

8415-01-103-1350 
Coveralls,  Disposabin  (SH) 

8415-00-601-0792 

8415-00-601-0793 

8415-00-601-0794 

8415-00-601-0797 

8415-00-601-0801 

8415-00-601-0802 
Hood,  Anti-Flash  (SH) 

6415-00-275-3159 
Hood.  Spray  Painter's  Protective  (SH) 

e415-00-NSH-0001 

Pearl  Harbor  Naval  Shipyard,  HI  only 
Liner.  Coat.  Cold  Weather  (IB) 

8415-00-782-2886 

8415-00-782-2887 

8415-00-782-2888 

8415-00-782-2889 

8415-00-782-2890 

8415-01-062-0679    All  Gov't  requirements 
except  for  Memphis  Depot.  TN 
Liner,  Trousers,  Cold  Weather  (IB) 

8415-01-180-0370 

8415-01-180-0371 

8415-01-180-0372 

8415-01-180-0373 

8415-01-180-0374 

8415-01-180-0375 

8415-01-180-0376 

8415-01-180-0377 
Mask,  Extreme  Cold  Weather  (SH) 

8415-01-006-3468 
Pad,  Helmet,  Flight  Deck  Crewman's  (IB) 

8415-00-176-6830 

8415-00-178-6831 
Socks,  Extreme  Cold  Weather  (SH) 

8415-00-177-7992 

8415-00-177-7993 

8415-00-177-7994 

8415-01-057-3503 
Traffic  Safety  Clothing  (See  Class  8465  also) 
(IB) 

8415-00-177-4978 

8415-00-177-4974 

CLASS  8430 

Footwear  Cover  (IB) 

8430-01-196-8394 

8430-00-580-1205 

8430-00-580-1206 

843O-0C-591-1359 
Slide  Fastener  Unit,  Laced  Boot  (IB) 

8430-00-465-1888 

8430-00-465-1889 

8430-00-465-1890 

CLASS  •440 

Belt,  Ccat  (IB) 

8440-00-261-4965 

8440-00-261-4966 
Belt,  Trousers  (IB) 

844O-00-270-053S 
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8440-00-412-2309 

8440-00-573-1666 

8440-00-270-0536 

844(MX>-412-2312 

8440-00-573-1765 

8440-00-270-0537 

8440-00-412-2314 

8440-00-573-3727 

8440-00-290-0567 

8440-01-052-9738 

844O-00-29O-0S68 

8440-01-052-9739 

8440-00-269-5311 

8440-01-052-9740 

8440-00-634-5632 

8440-00-75^-6363 

8440-00-577-4177 

8440-00-753-6364 

8440-00-577-4178 

8440-00-753-6365 

8440-00-270-0541 

8440-00-412-2326 

8440-00-270-0542 

8440-00-412-2341 

8440-00-270-0543 

8440-00-412-2342 

8440-01-187-7248 

8440-01-175-7851 

8440-01-175-7853 

8440-01-175-7850 

8440-01-204-2610 

8440-01-175-7854 

8440-01-175-7852 

8440-01-181-4410 

8440-01-181-4411 

8440-01-204-2810 
Handkerchief.  Man's  (SH] 

8440-00-261-4246 
Neckerchief  (IB) 

8440-01-198-5175 
Neckerchief.  Camouflage.  Desert  (IB) 

8440-01-148-4549 
Necktie  (IB) 

8440-01-156-0373 

8440-01-171-7571 

8440-01-190-0066 

8440-00-555-7194 
Bcarf.  Man's.  Wool  (SH) 

8440-01-005-2558 

8440-00-160-6843 

8440-00-823-7520 
Suspenders,  Trousers  (IB) 
8440-00-221-0852 

Belt.  Trousers,  Cotton  (IB) 

8445-01-068-8339 

8445-01-068-8340 

8445-01-075-0013 

8445-01-075-0014 

8445-01-075-0015 
Scarf.  Neckwear  (IB) 

844&-00-549-5363 


Holder.  Identification  (IB) 
8455-00-898-9730 

Medal  (SH) 

8455-00-281-4501 

Medal  Sets  (SH) 
8455-00-082-5528 
8455-00-260-5761 
8455-00-269-5783 
8455-00-269-5763 
8455-00-269-5764 
8455-00-28S-5782 


Scarf,  Branch  of  Service  (IB) 
8455-00-916-8398 
8455-00-405-2294 
8455-00-985-7336 
8455-01-078-0745 

CLASS  S460 

Briefcase  (SH) 

8460-01-193-9769 
Cover.  Map  (SH) 

8460-00-287-2137 

8460-00-287-2140 
Kit  Bag.  Flyer's  (IB) 

6460-00-606-8366 

CLASS  846S 

Bag.  Soiled  Clothes  (IB) 

8465-00-122-0362 

8465-00-122-0363 

8465-00-122-0364 
Bag.  Barrack  (IB) 

8465-00-530-3692 
Bag.  Carrying  (IB) 

8465-01-216-6259 
Bag.  Laundry  (SH) 

8465-00-616-9576 
Bag.  Laundry,  Self-Closing,  Ropeless  (SH) 

8465-00-656-0818 
Bag.  Personal  Effects  (SH) 

8465-00-174-0808 
Bag,  Sleeping,  Firefighter's  (IB) 

8465-00-081-0798 
Bag.  Soiled  Clothes  (SH) 

8465-00-122-3869 
Bag.  Soiled  Clothes,  Submarine  (IB) 

8465-00-762-7671 
Belt.  Individual.  Equipment.  Nylon.  LC-1  (IB) 

8465-00-001-6487 

8465-00-001-6488 

8465-01-120-0674 

8465-01-120-0675 
Belt.  M.P.  (IB) 

8465-00-527-6843 
Binding.  Snowshoe,  Universal  (IB) 

8465-00-965-2175 
Canteen.  Water.  Plastic  (IB) 

8465-01-115-0026 
Carrier.  Intrenching  Tool  (IB) 

8465-00-001-6474 
Case.  Field.  First  Aid  (IB) 

8465-00-935-6814 
Case,  Maintenance  Equipment.  Small  Arms 
(IB) 

8465-00-781-9564 
Clipboard,  Pilot's  (SH) 

8465-01-012-9174 
Clothes  Stop  (IB) 

8465-00-377-5701 
Cover,  Field  Pack,  Camouflage  (IB) 

8465-01-103-0659 
Cover.  Field-Pack.  Camouflage.  White  (SH) 

8465-00-001-6478 
Cover.  Water.  Canteen  (IB) 

8465-00-118-4956 
Fieldpack.  Canvas  (SH) 

8465-00-205-3493 
Lanyard.  Pistol  (SH) 

8465-00-262-5237 

8465-00-965-1705 
Mat.  Sleeping.  Cold  Weather  (SH) 

8465-01-109-3369 
Necklace.  Personnel,  Identification  (SH) 

8465-00-261-6629 
Pack.  Personal  Gear  (SH) 

8465-01-141-2321 
Pocket.  Ammunition  Magazine  (IB) 


8465-00-782-2239 

8465-00-261-4983 
Protector,  Trousers.  Pistol  Holster  (IB) 

8465-00-682-6741 
Sheath.  Ax  (SH) 

846S-01-110-2078 
Sheath.  Brush  Hook  (Bush)  (SH) 

8465-01-136-4720 
Sheath.  McLeod  Tool  (SH) 

8465-01-136-4718 
Sheath.  Pulaski  Tool  (SH) 

8465-01-067-9999 
Sheath,  Shovel.  Hand  (SH) 

8465-01-136-4719 
Strap.  Shoulder,  Quick  Release.  Right  Hand 
(IB) 

8465-01-078-9282 
Strap,  Waist,  with  Pad.  LC-2  (IB) 

8465-01-075-8164 
Strap,  Webbing.  Cargo,  Tie-Down  (IB) 

8465-00-001-6477 
Strap.  Webbing.  Frame  Attaching  (IB) 

8465-01-151-2891 
Strap.  Webbing.  Waist.  LC-1  (IB) 

8465-00-269-0481 
Strap,  Shoulder,  Quick  Release.  Left  Hand 
(IB) 

8465-00-269-0482 
Suspenders.  Individual  Equipment  Belt  (IB) 

8465-00-001-6471 
Traffic-Safety  Clothing  (IB) 

8465-00-177-4975 

8465-00-177-4976 

8465-00-177-4977 
Water  Bag.  Nylon  Duck  (SH) 

8465-01-185-5511 
Whistle.  Ball.  Plastic  (IB) 

8465-00-254-8603 

CLASS  8470 

Headband.  Ground  Troop.  Helmet  Liner  (IB) 

8465-00-153-6671 
Mechanicsburg,  PA  and  Richmond,  VA 
only 
Headband.  Ground-Troop'/Parachutists" 
Helmet  (IB) 

8470-01-092-8493 

8470-01-092-8492 
Neckband.  G.T.,  Helmet  Uner  (IB) 

8470-00-753-6166 
Pad,  Parachutists'  Helmet  (IB) 

8470-01-092-8494 
Strap.  Chin.  Ground  Troops'/Parachutists' 
Helmet  (IB) 

8470-01-092-7534 
Strap,  Chin.  Parachutist  Steel  Helmet  (IB) 

8470-00-032-2737 
Strap,  Retention.  Parchutists'  Helmet  (IB) 

8470-01-092-7524 
Strap,  Soldier's  Steel  Helmet  M-1  (IB) 

847O-00-03O-8003 
Suspension  Assembly,  Lines.  Helmet  (IB) 

8470-00-880-8814 
Suspension-Assembly.  Ground  Troops'/ 
Parachutist  (IB) 

8470-01-092-7516 

8470-01-092-7517 

8470-01-092-7518 

8470-01-092-7519 

CLASS  SS20 

Soap.  Toilet  (IB) 
8520-00-226-0598 
8520-01-058-7463 
8520-00-141-2519 


CLASS  891 S 

Potatoes.  White,  Fresh  (SH) 
8915-00-456-6111  Whole 
8915-00-228-1945  Diced 
DLA  in  North  Carolina  and  South 
Carolina  only 

CLASS  S970 

Food  Packet,  Survival.  Aircraft  Life  Raft. 
Indiv.  (SH) 
8970-01-028-9406 

CLASS  «aos 

Holder,  Card-Label  (IB) 

9905-00-866-0334 
Plate,  Marking,  Blank  (SH) 

9905-00-473-6336 
Sign-Kit.  Vehicle  (SH) 

9905-00-565-6267 
Tag,  Key  (SH) 

9905-00-245-7826 
Tag,  Marker  (SH) 

9905-00-537-8954 

9905-00-537-8955 

9905-00-537-8956 

9905-00-537-8957 
Tree  Shade  (SH) 

9905-00-NSH-OOOl    8'Xl2* 

9905-00-NSH-0153    8' X  16" 
BIM  and  U.S.  Forest  Service,  Washington 
and  Oregon  only 

CLASS  9920 

Ash  Receiver.  Tobacco  (IB) 

9920-00-682-6757 
Cleaner,  Tobacco  Pipe  (SH) 

9920-00-292-9946 

U.S.  Postal  Service  Items 

Divider.  Separation  (SH) 

P.S.  #01037-A 

P.S.  #01037-B 
Lead  Seal  with  Cord  Attachment  (SH) 

P.S.  #0815 
Marker.  I.D..  Plastic  (SH) 

P.S,  #01036 

P.S,  #01036-A 

P.S.  #01036-B 

PS.  #01036-C 

P.S.  #01036-D 

P.S.  #01036-E 

P.S.  *01036-F 
Pallet.  P.S.,  Material  Handling  (SH) 

399O-OO-NSH-0008 
Postal  Service.  Western  Area  Supply 
Center,  only 
Pocket,  Imitation  Leather  (SI  I) 

PS.  #D-1200-G 
Safety  Guard  (SH) 

P.S.  #1075-B 
Seal.  Metal  Band  (SH) 

PS.  #0816-A 

P.S.  #0816-B 
Seat  Assembly,  Complete  (SH) 

P.S.  #054-A 
Seat  Cover  (SH) 

P.S.  #054-B 
Strap.  Mail  Tray  (IB) 

P.S.  #01067 
Strap.  Tie,  Mail  Carrier's,  with  buckle  (IB) 

8465— D-1216D 

8465— D-1216E 

8465— D-1216F 


Military'  Resale  Commodities 

Procedures  for  ordering  military  resale 
commodities  are  contained  in  §  51-5.8, 
Code  of  Federal  Regulations.  Tide  41. 


Item  No. 


060 

061 

062 

063 

064 

065 

066 

067 

068..... 

204 

500 

501 

503 

504 

506 

507 

510 

519 

520 

521 

522 

523 

524.._.. 

525 

526 

527 

528 

529 

541. 

542 

543 

544 

554 

555 

556 

557 

563 

564...... 

5o8 

570 

574 .._.,. 

575. 

576..„. 
577 ._.... 

578. 

581  ...... 

583 

584 

593 

594 

596.._.. 

597. 

596. 

599 

721 

723..-.. 
727...... 

730 

754 

755 

756 

901 

902 

903 

904 

905 

907 

908 

909 

912 

914 „ 

915..„... 

916. 

918 

919 

920. 

921 

922..„... 

923 

924.,... 

925 

926 


Itefn  name 


Roller  ball  pen.  rod  (IB). 

Rotiar  ball  pen.  olue  (IB). 

Roller  ban  pen.  black  (IB). 

Retractable  per,  black  (IB). 

Reliactable  pen.  bkje  (IB). 

Ultra  tine  tip  marker,  red  (IB). 

Ultra  fine  tip  mari.ai,  blue  (IB). 

Ult'a  ftne  tip  marker,  black  (IP). 

Perxal.  mechanical.  0  5  mm  lead  (IB). 

Cleaner,  tobacco,  p<pe  (SIH). 

Room  air  t'ssbener  (IB). 

Deodoriser,  toilet  bowl  (IB). 

Bowl  deodorizer  (IB). 

Bowl  deodorizer  (IB). 

Air  deodorizer,  puslvup  type,  floral  spnng  (IB). 

Air  deodorizer.  pus>lvup  type,  iemon  (IB). 

Cleaner,  all  purpose  (IB). 

Fabnc  softener  sheets,  reusable,  8%  y  4'  (60 
count)  (IB). 

Fabric  softener  sheets.  reusat>le.  8%  x  4'  (40 
count)  (IB). 

Candle,  air  freshening,  fruit  (IB). 

Candle,  air  fresnening,  holiday  (IB). 

Candle,  air  freshening,  fkxal  (IB). 

Candle,  air  fresheni-ig.  berry  (IB). 

Candle,  air  freshening,  forest  (IB). 

Candle  air  freshening,  carnival  (IB). 

Candle,  air  freshening,  festival  (IB). 

Candle,  air  freshening,  heitMl  MB). 

Candle  air  freshening,  assorted  scents  with  hold- 
era  m 

Scnjbber.  bathroom,  with  handle  (IB). 

Scnjbber.  kitchen,  with  handle  (IB). 

Scnibber.  grW  &  garage,  with  handle  (IB). 

Scrubber,  nylon  net  over  potyurethane  pad  (IB). 

Scrubber,  nylon.  ractangu«  (IB). 

Scrubber,  kitchen.  4%    x    3Vi.    x    '»..'   (IB). 

Sc™bbor.  bathrtxjm.  4^  y  3Vi,  x  '^*'  (IB). 

Scrubber,  general  household.  e\  x  »♦'>•  y  1' 
(IB). 

Scrubber,  plastic,  for  teflon  (IB). 

Scrubber,  stainless  steel  16). 

Board,  ironing,  table  top  (IB). 

Clothespins,  plastic  (IB). 

Clothesiine.  pla:itic.  rayon  reinforced.  100-fL  (IB). 

Sponge,  cellulose,  5^  >  3^  x  IVk'  (IB). 

Sponge,  cellulose.  7H  x  4  x  1%'  (IB)- 

Sponge.  ceHulosa.  5Vi  x  3Si  y  I'  (IB). 

Sponge,  celkjiose.  5Vi  x  3Vi  y  H'  (IB). 

Flatware,  assorted.  PG  of  24  (16). 

Flatware,  forks.  PS  of  24  (IB). 

Flatware,  spoons,  PG  of  24  (IB). 

Sponge,  bath,  circular  (16). 

Swatter,  fly.  plastic  (IB). 

Cutlery  set  plastic,  heavy  duty  (8  e«  krove*. 
forks,  spoons)  (IB). 

knives,  plastic,  heavy  duty  (IB). 

Forks,  plastic,  heavy  duty  (IB). 

Spoons,  plastk:.  heavy  duty  (IB). 

Paint  roller  cover,  economy.  9'  (IB). 

Paint  roller  cover.  aU  purpose.  9'  (IB). 

Paint  roller  cover,  high  pile.  9'  (IB). 

Paint  roltor  cover,  for  rough  surfaces.  9'  (18). 

Pillow.  Standard.  20'  x  26"  (IB). 

Piltow.  Queen.  20"  >  30'  (IB). 

Pillow.  King.  20'  y  36'  (IB). 

Broom,  mixed  fiber  (IB). 

Broom,  push,  indoor/outdoor,  54*  handle  (IB) 

Broom,  parlor,  corn,  medium  weight  (IB). 

Brtiom.  com.  plastk:  cap  (IB). 

Broom,  plastic  filament,  flagged  ends  (IB) 

Broom,  plastic  filament,  angle  cu!  (IB). 

Broom,  ptastic  filament,  angle  til  (IB). 

Broom,  iwhisk,  cnm  (IB) 

Bruiiih.  Hrit  plastic  filament  (16). 

Brush,  bart)ecue.  with  scraper  (IB). 

Brush,  counter,  plastic  (IB). 

Brush,  sanitary,  nylon  filameni  (IB). 

Brush,  scrub.  housenoM  (iB). 

Brush,  scrub,  plastic  block,  vinyl  fNament  (IB). 

Handle,  mop.  spring  le^er.  lor  wel  mopheads  (IB). 

Mop.  anglematic  (IB). 

Applicator,  wax.  loam  block  (IB). 

Mop.  automatic,  block  sponge  (IB). 

Mop.  bM)ck  sponge,  with  scrub  strip  brush  (IB). 

M^p.  dusting,  nylon  (IB) 

Mop.  slick,  ortorrayoo  yam.  wet  fiB) 


Item  No. 

Item  name 

927  . 

Mop.  stick,  rayon  yam.  wet  (IB). 
Mup  stick,  cotton  yam  wet  (IB) 

929 

931 

Refit!  for  #921  (IB) 

933 

Refill,  mop.  automatic.  Mnrk  sponge,  for  923  (IB). 

Kehi.  mop  Mock  sponge,  lor  924  (IB). 

Mophead.  ortoo/rayon  yam.  wet  (IB). 

Mophead.  cotton  yam.  wet  (IB). 

Towel,  heritage  design  (IB). 

Cioth.  dish,  kntted  cotton  (18). 

Oish  cloth,  heritage  design  (IB). 

Towel,  modem  design  (IB) 

Oish  cloth,  modem  design  (IB). 

Towei,  kitchen,  cotton  (IB). 

Potfio'der  quilted  collon  (IB) 

934 

936 

937 

940...„ 

941  ....„ 

942 

943 

944 

945 

946 

947 

Oven  mm.  modern  design  (IB). 
PothoWer.  modern  design  OB). 

948 

949 

950 

Mop  dish  and  bottle  wood  handto  (IB) 

955 

Brush,  vege  Jble/utility,  plastic  filament  (16). 

Brush.  bPtOe.  nylon  filament  (16) 

Brush.  d«h  and  pan,  nylon  fitameni  (IB). 

Brush,  pastry  and  hasting  (IB). 

Cover,  ironing  boe^  silicone  and  pad.  poly  foam 

(IB). 
Cover,  iioning  board,  silicone,  double  coated  (18). 
Cover,  ironing  board,  color  coated  (IB). 
Bag.  washing  machine,  nyton  with  z^per  (IB). 
Towel  dR>h.  traditicnal  design  (IB). 
[)i8h  doth,  traditional  design  (IB). 
Towel,  contemporary  design  (IB). 
Dish  ctoth.  contemporary  design  (IB). 
Oven  mitt,  traditional  design  (IB). 
Oven  mitt,  contemporary  design  (IB). 
Pol  holder,  contemporary  design  (IB). 
Pot  holder.  Uaditional  design  (IB) 
Ck>th.  all  purpose,  cotton  (IB). 
Towel,  fashion  design  (IB). 
Pothokier,  fashion  destyi  (IB). 
Cloth,  dusting  (IB). 
Coth,  wash,  face  (IB). 
Djstpan,  plastic  (IB). 

956    . 

957 

959 

962    ..  . 

964    .. 

965 

970 

971 

972 

973 

974  ..    . 

975 

977     . 

978 

979     . 

980 

981 

982...._ 

983 

986.. 

996 

Services 


ADMINISTRATIVE  SERVICES 


Department  of  Commerce: 
Herbert  Hoover  Building.  14th  & 

Constitution  Avenue,  NW..  Washington. 

DC  (SH) 
Department  of  Defense: 
DCASR  Building  B-95.  805  Walker  Street. 

Marietta,  Georgia  (SH) 
Department  of  Tiansportation: 
FAA  Regional  Office,  East  Point.  Field 

Facilities  and  Accounting  Office. 

Hapeville,  Georgia  (SH) 
Environmental  Protection  Agency: 
1860  Lincoln  Street.  Denver,  Colorado  (SH) 
Marfair/Fairchild  Building.  Washington, 

DC  (SH) 
Waterside  Mall  Complex.  Washington,  DC 

(SH) 
345  Courtland  Street.  NE..  Atlanta.  Georgia 

(SH) 
General  Services  Branch.  230  South 

Dearborn  Street.  Chicago.  Illinois  (SH) 
Beltsville  Research  Laboratory.  Beltsville. 

Maryland  (SH) 
6100  Executive  Boulevard.  Rockville, 

Maryland  (SH) 
9100  Brookviile  Road.  Silver  Spring. 

Maryland  (SH) 
26  Federal  Plaza,  New  York,  New  York 

(SI  I) 
6th  and  Walnut  Street.  Philadelphia. 

Pennsylvania  (SH) 
Crystal  Mall  Complex,  Arlington.  Virginia 

(SH) 

ASSEM3LV 
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Belt.  Trousers  (IB) 

Food  Packet.  Assault  Ration  (8970-01-225- 

6504)  (SH) 
Food  Packet,  Survival.  Abandon  Ship 

(8970-00-299-1365) (IB) 
Food  Packet.  Survival,  General-Purpose, 

Individual  (8970-00-062-5665)  (IB) 
General  Services  Administration: 
Living  Kit,  Basic  and  Supplemental  (Si^) 

•URSTING  AND  MCKAQINQ  OT 
COMMUONATIVE  STAMPS 

U.S.  Postal  Service: 
Washington.  DC  (SH) 

CAOCCLEANINQ 

Department  of  Health  and  Human  Services: 
Food  and  Drug  Administration.  Federal 
OfTice  Building  #a  200  C  Street.  SW., 
Washington,  DC  (SH) 

CAnOBOAM)  AND  PAPER  SCRAP  RECOVERY 

Department  of  Army: 
New  Cumberland  Army  Depot. 
Pennsylvania  (SH) 
Department  of  Energy: 
Bonneville  Power  Administration.  Portland, 
Oregon  (SH) 


UMI 


General  Services  Administration 
Portland.  Oregon,  plus  10-mile  radius  (SH) 

Department  of  Interior  ' 

Bureau  of  Land  Management,  Medford 
District  Office,  3040  Biddle  Road. 
Medford,  Oregon  (SH) 

CATERiNa  SERVICE 

Department  of  Air  Force: 
Military  Entrance  Processing  Station, 
Jackson,  Mississippi  (SH) 
Department  of  Army: 
New  Cumberland  Army  Depot,  Military 
Entrance  Processing  Station,  Building 
521,  New  Cumberland.  Pennsylvania 
(SH) 

COMMISSARY  SHELF  STOCKIHQ 

Department  of  Navy: 
Naval  Air  Station,  Alameda,  California 

(SHI 
Naval  Air  Station,  Long  Beach,  California 

(SH) 
Naval  Air  Station.  Miramar,  San  Diego, 

California  (SH) 
Naval  Air  Station,  North  Island.  San  Diego, 

California  (SH) 
Naval  Station.  San  Diego.  California  (SH) 
Naval  Training  Center.  San  Diego, 

California  (SH) 
Mare  Island  Naval  Shipyard.  Vallejo, 

California  (SH) 
Commissary  Branch  Store.  Mayport, 

Florida  (SH) 
Naval  Air  Station,  Pensacola.  Florida  (SH) 
Naval  Air  Station,  Barbers  Point,  Oahu, 

Hawaii  (SH) 
Naval  Base.  Pearl  Harbor,  Hawaii  (SH) 
Naval  Training  Center,  Great  Lakes,  Illinois 

(SH) 
Naval  Air  Station.  Brunswick.  Maine  (SH) 
Naval  Air  Station.  Patuxent  River, 

Maryland  (SH) 


Naval  Construction  Battalion  Center, 

Gulfport,  Mississippi  (SH) 
Naval  Administrative  Unit,  Scotia,  New 

York  (SH) 
Naval  Station,  Roosevelt  Roads.  Puerto 

Rico  (SH) 
Naval  Education  Training  Center,  Newport, 

Rhode  Island  (SH) 
Naval  Station  and  Naval  Weapons  Station, 

Charleston,  South  Carolina  (SH) 
Branch  Commissary  Store,  Little  Creek 

Naval  Amphibious  Base,  Building  3324, 

Norfolk,  Virginia  (SH) 
Naval  Station.  Norfolk,  Virginia  (SH) 
Branch  Commissary  Store.  Building  350, 

Norfolk  Naval  Shipyard,  Portsmouth, 

Virginia  (SH) 
Naval  Air  Station,  Oceana,  Virginia  Beach, 

Virginia  (SH) 
Naval  Submarine  Base.  Bangor, 

Washington  (SH) 
Naval  Air  Station.  Whidbey  Island,  Oak 

Harbor,  Washington  (SH) 
Naval  Support  Activity,  Sand  Point. 

Seattle,  Washington  (SH) 

COMMISSARY  SHELF  8TOCKINO  AND 
CUSTODIAL  SERVICE 

Department  of  Air  Force: 
Gunter  Air  Force  Station,  Alabama  (SH) 
Maxwell  Air  Force  Base,  Alabama  (SH) 
Eielson  Air  Force  Base,  Alaska  (SH) 
Elmendorf  Air  Force  Base,  Alaska  (SH) 
Little  Rock  Air  Force  Base,  Arkansas  (SH) 
George  Air  Force  Base,  California  (SH) 
Lowry  Air  Force  Base.  Colorado  (SH) 
Homestead  Air  Force  Base,  Florida  (SH) 
Hickam  Air  Force  Base,  Hawaii  (SH) 
Mountain  Home  Air  Force  Base,  Idaho  (SH) 
Scott  Air  Force  Base,  Illinois  (SH) 
Columbus  Air  Force  Base,  Mississippi  (SH) 
Nellis  Air  Force  Base,  Nevada  (SH) 
GrifTisa  Air  Force  Base,  New  York  (SH) 
Minot  Air  Force  Base,  North  Dakota  (SH) 
Altus  Air  Force  Base,  Oklahoma  (SH) 
Shaw  Air  Force  Base,  South  Carolina  (SH) 
Goodfellow  Air  Force  Base,  Texas  (SH) 
Lackland  Air  Force  Base,  Texas  (SH) 
Francis  E.  Warren  Air  Force  Base. 
Wyoming  (SH) 

Department  of  Army: 
Fort  Benjamin  Harrison,  Indiana  (SH) 

Department  of  Navy: 
Branch  Commissary  Store,  Naval  Support 
Activity,  New  Orleans,  Louisiana  (SH) 

COMMISSARY  WAREHOUSINO  SERVICE 

Department  of  Air  Force: 
Columbus  Air  Force  Base,  Mississippi  (SH) 

COMMISSARY  SHELF  STOCKINO/CUSTOOIAL/ 
WAREHOUSINO 

Department  of  Air  Force: 
Robins  Air  Force  Base,  Georgia  (SH) 
McConnell  Air  Force  Base,  Kansas  (SH) 
Cannon  Air  Force  Base,  New  Mexico  (SH) 
Sheppard  Air  Force  Base,  Texas  (SH) 
Hill  Air  Force  Base,  Utah  (SH) 

COMPLETION  OF  FORM  DO  1S74  AND  DO  1S74-1 

Department  of  Air  Force: 
Robins  Air  Force  Base,  Georgia  (SH) 

CURRENCY  PACKAQINO 

Department  of  Treasury: 


Bureau  of  Engraving  and  Printing, 
Washington,  DC  (SH) 

DOCUMENT  DESTRUCTION 

Department  of  Treasury: 
Internal  Revenue  Service,  Cincinnati 
Service  Center,  200  West  Fourth  Street. 
Covington,  Kentucky  (SH) 

DRILL  SHARPENINQ 

Department  of  Navy: 
Naval  Supply  Center,  San  Diego,  California 
(SH) 

ELEVATOR  OPERATION  SERVICE 

General  Services  Administration: 
Wyoming  Valley  Veterans  Building,  19 
North  Main  Street,  Wilkes-Barre, 
Pennsylvania  (SH) 

FOOD  SERVICE 

Department  of  Air  Force: 
Sheppard  Air  Force  Base,  Texas  (SH) 

FOOD  SERVICE  ATTENDANT 

Department  of  Air  Force: 
914th  Tactical  Airiift  Group  (AFRFES), 

Niagara  Falls  International  Airport. 

Niagara  Falls,  New  York  (SH) 
Department  of  Army: 
Consolidated  Enlisted  Dining  Facility, 

Building  61,  Fort  McPherson,  Georgia 

(SH) 
Seneca  Army  Depot,  Romulus,  New  Yorii 

(SH) 

FORMS/PUBUCATION  STORAGE  AND 
DISTRIBUTION 

Department  of  Treasury: 
Bureau  of  Alcohol,  Tobacqo  and  Firearms. 
1200  Pennsylvania  Avenue,  NW.. 
Washington,  DC  (SH) 

FURNITURE  REHABILITATION 

General  Services  Administration: 
Altus  Air  Force  Base,  Oklahoma  (SH) 
Lawton,  Oklahoma  including  Fort  Sill  (SH) 
Oklahoma  City,  Oklahoma,  plus  25-mile 

radius,  including  FAA  and  Tinker  Air 

Force  Base  (SH) 
San  Antonio.  Texas,  plus  40-mile  radius 

(SH) 
Wichita  Falls,  Texas,  including  Sheppard 

Air  Force  Base  (SH) 
Spokane,  Washington,  plus  30-mile  radius 

(SH) 

FURNITURE  REHABILITATION  (METAL) 

Department  of  Navy: 
Naval  Ordnance  Station,  Louisville, 
Kentucky  (IB) 

GROUND  MAINTENANCE 

Department  of  Air  Force: 
26  Buildings,  1  Area,  and  4  Athletic  Fields, 

Edwards  Air  Force  Base.  California  (SH) 
Department  of  Army: 
5  Buildings  and  6  Fields,  Fort  Ord, 

California  (SH) 
Lewiston  Levee  Parkway,  Nez  Perce 

County.  Idaho  (SH) 
Bonneville  Lock  and  Dam,  Bonneville. 

Oregon  (SH) 


U.S.  Army  Reserve  Facility-Portland 

(South),  Sears  Hall,  2731  SW  Multnomah 

Boulevard,  Portland,  Oregon  (SH) 
U.S.  Army  Reserve  Facility-Portland 

(West).  Shraff  HaU,  8801  N.  Chautauqua 

Boulevard,  Portland.  Oregon  (SH) 
Asotin  Recreation  Area,  Asotin  County, 

Washington  (SH) 
Cemetery  Grounds  (includes  opening  and 

closing  of  graves).  Fort  Lawton, 

Washington  (SH) 
U.S.  Army  Reserve  Facility,  Building  4306, 

Grant  County  Airport,  Moses  Lake, 

Washington  (SH) 
U.S.  Army  Reserve  Facility,  Mann  HalL  N. 

4415  Market  Street,  ^kane. 

Washington  (SH) 
U.S.  Army  Reserve  Facility,  N.  3800 

Sullivan  Road.  Trentwood,  Washington 

(SH) 
Vancouver  Army  Barracks.  Vancouver, 

Washington  (SH) 
Department  of  Commerce: 
National  Oceanic  and  Atmospheric 

Administration,  National  Marine 

Fisheries  Service,  2725  Montlake 

Boulevard  East,  Seattle,  Washington 

(SH) 
Department  of  Energy: 
Morgantown  Energy  Technology  Center, 

Morgantown.  West  Virginia  (SH) 
Department  of  Interior 
Wheeler  National  Wildlife  Refuge.  Decatur, 

Alabama  (SH) 
Ash  Woods.  French  Drive  &  Independence 

Avenue  to  17th  Street  &  Independence 

Avenue,  Washington,  D.C.  (SH) 
National  Park  Service,  LB)  Memorial 

Grove,  Constitution  Gardens, 

Washington,  D.C.  (SH) 
Department  of  Navy: 
Marine  Corps  Air  Station.  Yuma,  Arizona 

(SH) 
Naval  Weapons  Center,  China  Lake, 

California  (SH) 
Mare  Island  Naval  ^ipyard.  Combat 

Systems  Technical  School  Command, 

Vallejo,  California  (SH) 
Naval  Air  Station  Miramar.  15  Parcel 

Areas,  San  Diego,  California  (SH) 
Naval  Postgraduate  School,  Monterey, 

California  (SH) 
U.S.  Naval  Security  Activity.  Skagga  Island, 

Sonoma,  California  (SH) 
Naval  Ordnance  Station,  Nooinduatrial 

Area.  Indian  Head,  Maryland  (SH) 
Naval  Weapons  Station,  2  Parka.  5 

Buildings,  and  7  Areas.  Yorktown. 

Virginia  (SH) 
Naval  Air  Station.  Whidbey  Island, 

Washington  (SH) 
Department  of  Transportation: 
Federal  Aviation  Administration.  AFSFO, 

55  Midway  Avenue,  Daytona  Beach. 

Florida  (SH) 
Federal  Aviation  Administration.  Airway 

Facilities  Sector,  1100  South  Service 

Road,  Atlanta,  Georgia  (SH) 
Federal  Aviation  Administration,  Air  Route 

Traffic  Control  Center,  Ronkonkoma, 

New  York  (SH) 
Federal  Aviation  Administration,  New 

York  TRACON  Facility,  Westbury  New 

York  (SH) 
Federal  Aviation  Administration.  Air  Route 

Traffic  Control  Center,  Leetburg.  Virginia 

(SH) 


Department  of  Treasury: 
U.S.  Secret  Service,  Special  Training 

Building  and  Complex,  Beltsville, 

Maryland  (SH) 
General  Services  Administration: 
Federal  Center,  620  Central  Avenue, 

Alameda,  California  (SH) 
Federal  Building  and  U.S.  Post  Office,  11000 

Wilshire  Boulevard,  Los  Angeles, 

California  (SH) 
U.S.  Geological  Survey,  345  MiddleReld 

Road,  Menlo  Park.  California  (SH) 
Federal  Building,  2800  Cottage  Way, 

Sacramento.  California  (SH) 
U.S.  Court  of  Appeals.  7th  and  Mission 

Streets,  San  Francisco,  California  (SH) 
Social  Security  Administration  Complex, 

6401  Security  Boulevard,  Baltimore, 

Maryland  (SH) 
Social  Security  Administration  Computer 

Center,  6201  Security  Boulevard, 

Baltimore,  Maryland  (SH) 
Internal  Revenue  Service  Center,  310 

Lowell  Street,  Andover,  Massachusetts 

(SH) 
Federal  Building,  1002  NE.  Holladay, 

Portland,  Oregon  (SH) 
Pioneer  Courthouse.  520  S.W.  Morrison, 

Portland,  Oregon  (SH) 
U.S.  Courthouse,  620  S.W.  Main.  Portland, 

Oregon  (SH) 
Wyatt  Federal  Building,  1220  SW.  Third, 

Portland,  Oregon  (SH) 
Federal  Building.  500  West  12th, 

Vancouver.  Washington  (SH) 
National  Aeronautics  and  Space 

Administration: 
Goddard  Space  Flight  Center,  Cf«enbelt. 

Maryland  (SH) 
U.S.  Postal  Service: 
1088  Nandino  Boulevard,  Lexington, 

Kentucky  (SH) 

JANITORIAL/CUSTOOiAL 

Department  of  Agriculture: 
Forest  Service,  Coeur  d'Alene  Nursery, 

3600  Nursery  Road,  Coeur  d'Alene,  Idaho 

(SH) 
Forest  Service,  Fernan  Rfanger  Station.  2502 

E.  Shennan  Avenue,  Ctieur  d'Alene, 

Idaho  (SH) 
Wallace  Ranger  District  of  the  Panhandle 

National  Forest,  Coeur  d'Alene,  Idaho 

(SH) 
National  Finance  Center,  NASA  Facility, 

13800  Old  Gentilly  Road,  Building  350, 

New  Orleans,  Louisiana  (SH) 
Umpqua  National  Forest-Radio  Shop,  2691 

NE.  Diamond  Lake  Boulevard,  Roseburg, 

Oregon  (SH) 
Umpqua  National  Forest,  Supervisor's 

Office,  2900  NW.  Stewart  Parkway, 

Roseburg,  Oregon  (SH) 
Department  of  Air  Force: 
Buildings  46.  228  and  963,  Robins  Air  Force 

Base.  Georgia  (SH) 
Officer's  Open  Mess  (Building  542)  and 

NCO  Open  Mess  (Building  956),  Robins 

Air  Force  Base,  Georgia  (SH) 
5  Buildings,  Bergstrom  Air  Force  Base, 

Texas  (SH) 
Ellsworth  Air  Force  Base,  South  Dakota 

(SH) 
Fairchild  Air  Force  Base,  Washington 

(excluding  USAF  Hospital,  Air  National 

Guard  and  Commissary)  (SH) 


Griffiss  Air  Force  Base,  New  York  (SH) 
Building  1293,  Hill  Air  Force  Base,  Utah 

(SH) 
Department  of  Army: 
Pueblo  Army  Depot  Activity,  Pueblo. 

Colorado  (SH) 
National  Defense  University,  Health 

Fitness,  Fort  McNair,  Washingtoa  DC 

(SH) 
Pentagon  Officers  Athletic  Center.  The 

Pentagon.  Washingtoa  DC  (SH) 
U.S.  Army  Reserve  Center.  John  Williams 

Street,  Attleboro.  Massachusetts  (SH) 
U.S.  Army  Reserve  Center,  Belmont  ft 

Manley  Streets.  Brockton,  Massachusetts 

(SH) 
U.S.  Army  Reserve  Center,  915  W.  Chestnut 

Street,  Brockton,  Massachusetts  (SH) 
U.S.  Army  Reserve  Center,  675  American 

Legion  Highway,  Roslindale, 

Massachusetts  (SH) 
U.S.  Army  Reserve  Center,  130  Eldridge 

Street,  Taunton,  Massachusetts  (SH) 
U.S.  Army  Reserve  Center,  Fort  Snelling, 

Minnesota  (SH) 
U.S.  Readiness  Group,  Fort  Snelling. 

Minnesota  (SH) 
U.S.  Army  Reserve  Center  #3. 4301 

Goodfellow  Boulevard,  St  Louis. 

Missouri  (SH) 
U.S.  Army  Reserve  Center,  111  Finney 

Boulevard,  Malone,  New  York  (SH) 
U.S.  Army  Reserve  Center,  Burratone  Road. 

Utica.  New  York  (SH) 
U.S.  Army  Reserve  Center,  Watertotvn. 

New  York  (SH) 
U.S.  Army  Reserve  Facility.  Salem,  Oregon 

(SH) 
U.S.  Army  Reserve  Center,  3273rd  VJ&. 

Army  Reserve  Hospital.  Suites  B  ft  C 

1003  Grove  Road,  Greenville,  South 

Carolina  (SH) 
U.S.  Army  Reserve  Center,  Center  No.  1. 

2201  Laurens  Road.  Greenville.  South 

Carolina  (SH) 
U.S.  Army  Reserve  Center,  Kukowski- 

Donaldson  Center,  Perimeter  Road. 

Greenville,  South  Carolina  (SH) 
Lewisville  Lake  Park.  Lewisville,  Texas 

(SH) 
Resources  Management  Office  Building. 

400  Riverside  Drive,  Clarkston, 

Washington  (SH) 
U.S.  Army  Reserve  Facility,  Grant  County 

Airport.  Moses  Lake,  Washington  (SH) 
U.S.  Army  Reserve  Facility,  14631  SE. 

1092nd  Street,  Renton,  Washington  (SH) 
Hiram  M.  Chittenden  Locks,  Seattle, 

Washington  (SH) 
U,S.  Army  Reserve  Facility,  Mann  Hall, 

North  4415  Market  Street,  Spokane, 

Washington  (SH) 
U.S.  Army  Reserve  Facility,  3800  North 

Sullivan  Road,  Trentwood,  Washington 

(SH) 
Vancouver  Army  Barracks,  Vancouver, 

Washington  (SH) 
Yakima  Firing  Center,  Yakima,  Washington 

(SH) 
Departments  of  Army  and  Air  Force: 
Army  and  Air  Force  Exchange  System,  fort 

Bliss  Exchange,  Main  Store,  Building 

1735,  Fort  Bliss,  Texas  (SH) 
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Aimy  and  Air  Force  Exchange,  Alamo 
Exchange  Region.  5315  Summit  Parkway, 
San  Antonio,  Texas  (SH) 

Department  of  Defense: 
DCASR  Building  B-95,  2  Buildings. 
Marietta.  Georgia  (SH) 

Df-partment  of  Energy: 
The  Computer  Sciences  Building  (CSC), 

1155  Foote  Drive.  Idaho  Falls,  Idaho  (SH) 
The  Technical  Support  Building  (TSB),  1580 

Sawtelle,  Idaho  Falls.  Idaho  (SH) 
The  Technical  Suport  Addition  (TSA),  1520 

Sawtelle,  Idaho  Falls,  Idaho  (SH) 
Morgantown  Energy  Technology  Center, 

Morgantown,  West  Virginia  (SH) 

Department  of  Health  and  Human  Services: 
Roth  Building,  Social  Security 

Administration  Complex.  5536  Caswell 

Road,  Baltimore.  Maryland  (SH) 
Social  Security  Administration  Computer 

Center.  6201  Security  Boulevard, 

WoodlaM^,  Maryland  (SH) 
National  Institute  for  Occupational  Safety 

and  Health.  5555  Ridge  Avenue. 

Cincinnati,  Ohio  (SH) 


Department  of  Interior 
Indiana  Dunes  National  Lakeshore,  1100 

North  Mineral  Springs  Road.  Porter, 

Indiana  (SH) 
Bureau  of  Land  Management,  District 

Building,  Roseburg,  Oregon  (SH) 
Bureau  of  Land  Management,  Salem 

District  Office,  1717  Fabry  Road.  SF„ 

Salem.  Oregon  (SH) 


Department  of  Navy: 
Marine  Corps  Air  Station,  Yuma,  Arizona 

(SH) 
12  Buildings,  Naval  Research  Laboratory, 

Washingtoa  DC  (SH) 
Naval  Communications  Unit  (Cheltenham), 

Washington.  DC  (SH) 
Naval  and  Marine  Corps  Reserve  Center, 

Jackson,  Mississippi  (SH) 
Naval  Resale  and  Support  Office,  Fort 

Wadsworth.  Staten  Island.  New  York 

(SH) 
Naval  and  Marine  Corps  Reserve  Center, 

Newport  News.  Virginia  (SH) 
Marine  Corps  Development  and  Education 

Command.  Quantico,  Virginia  for  All 

Family  Housing  Units  and  38  Buildings 

(SH) 
Marine  Corps  Development  and  Education 

Command,  MCCDPA  Building  3041A, 

SABRS  Annex,  Quantico,  Virginia  (SH) 
Marine  Corps  Development  and  Education 

Command,  Buildings  2034,  2079,  2035, 

3098,  and  3400,  Quantico,  Virginia  (SH) 
Puget  Sound  Naval  Shipyard,  Equipment 

Maintenance  Shops,  Bremerton, 

Washington  (SH) 
Naval  Air  Station,  37  Buildings,  Whidbcy 

Island.  Washington  (SH) 

Department  of  Transportation: 
Federal  Aviation  Administration,  Air 

Traffic  Control  Tower,  Atlanta,  Georgia 

(SH) 
Federal  Aviation  Administration  Facilities. 

Air  Route  Traffic  Control  Center, 

Hampton.  Georgia  (SH) 
Federal  Aviation  Administration,  TRACON 

Facihty,  Westbury.  New  York  (SH) 
Federal  Aviation  Administration  Facilities, 

7  Buildings,  Spokane,  Washington  (SH) 


Department  of  Treasury: 
Bureau  of  Engraving  and  Printing,  Annex 

Building,  14th  &  C  Streets,  SW., 

Washington,  DC  (SH) 
Bureau  of  Engraving  and  Printing,  Main 

Building,  14th  &  C  Streets,  SW., 

Washington,  DC  (SH) 
General  Services  Administration: 
Federal  Building,  3rd  Avenue  and  1st 

Street,  Cullman,  Alabama  (SH) 
Federal  Building,  109  St.  Joseph  Street, 

Mobile.  Alabama  (SH) 
GSA  Motor  Pool  and  Parking  Garage,  St. 

Joseph  Street,  Mobile,  Alabama  (SH) 
John  A.  Campbell  U.S.  Courthouse,  113  St, 

Joseph  Street,  Mobile,  Alabama  (SH) 
Federal  Building  and  U.S.  Courthouse,  15 

Lee  Street,  Montgomery,  Alabama  (SH) 
Federal  Building,  55  East  Broadway. 

Tucson,  Arizona  (SH) 
U.S.  Post  Office  and  Courthouse,  Sixth  and 

Rogers  Avenue,  Fort  Smith,  Arkansas 

(SH) 
Federal  Building  and  U.S.  Courthouse,  1130 

"O"  Street,  Fresno,  California  (SH) 
Federal  Building,  801 1  Street,  Sacramento,. 

California  (SH) 
John  E.  Moss  Federal  Building,  650  Capitol 

Mall,  Sacramento,  California  (SH) 
U.S.  Court  of  Appeals  and  Post  Office,  7lh 

and  Mission  Streets,  San  Francisco. 

California  (SH) 
Denver  Federal  Center,  Building  85, 

Denver.  Colorado  (SH) 
Central,  East  and  South  Buildings,  2430  E 

Street,  NW..  Washington.  DC  (SH) 
Federal  Building,  1724  F  Street.  NW.. 

Washington.  DC  (SH) 
Potomac  Annex  Buildings  1-7,  23rd  &  E 

Streets,  NW.,  Washington,  DC  (SH) 
Federal  Building-U.S.  Courthouse,  401  SE. 

First  Avenue,  Gainesville,  Florida  (SH) 
Brickell  Plaza  Federal  Building,  Miami, 

Florida  (SH) 
Federal  Building,  51  SW  First  Avenue. 

Miami,  Florida  (SH) 
Federal  Building.  U.S.  Courthouse.  U.S. 

Post  Office,  601  North  Florida  Avenue, 

Tampa,  Florida  (SH) 
Federal  Building,  355  Hancock  Avenue, 

Athens,  Georgia  (SH) 
Federal  Building,  275  Peachtree  Street,  NE, 

Atlanta,  Georgia  (SH) 
U.S.  Court  of  Appeals,  Forsyth  &  Walton 

Streets,  Atlanta,  Georgia  (SH) 
IRS  Center,  4800  Buford  Highway, 

Chamblee,  Georgia  (SH) 
Federal  Building,  Moultrie,  Georgia  (SH) 
Federal  Building— U.S.  Courthouse,  125  Bull 

Street,  Savannah,  Georgia  (SH) 
Juliette  Gordon  Low  Federal  Buildings, 

Building  A— 120  Bernard  Street,  Building 

B— 124  Bernard  Street,  Building  C— 

lOOW.  Oglethorpe  Avenue,  Savannah. 

Georgia  (SH) 
Federal  Building,  U.S.  Post  Office  and  U.S. 

Courthouse,  Thomasville,  Georgia  (SH) 
Federal  Regional  Center,  Pinetree 

Boulevard,  Thomasville,  Georgia  (SH) 
Federal  Building,  U.S.  Post  Office,  304  N. 

8th,  Boise,  Idaho  (SH) 
Federal  Building  and  U.S.  Courthouse,  205 

4th  Street,  Coeur  d'Alene,  Idaho  (SH) 
Federal  Building,  536  South  Clark  Street. 

Chicago,  Illinois  (SH) 
Federal  Parking  Facility,  450  South  Federal 
Street,  Chicago.  Illinois  (SH) 


Literagency  Motor  Pool,  701  South  Clinton 

Street,  Chicago,  Illinois  (SH) 
U.S.  Customhouse,  610  South  Canal  Street. 

Chicago.  Illinois  (SH) 
OSHA  Training  Center.  1555  Times  Drive. 

Des  Plaines,  Illinois  (SH) 
Federal  Building  and  U.S.  Courthouse,  121 
W.  Spring  Street.  New  Albany,  Indiana 
(SH) 
Federal  Building  and  U.S.  Courthouse,  101 

First  Street,  SE..  Cedar  Rapids,  Iowa  (SH) 
Federal  Building,  210  Walnut  Street,  Des 

Moines,  Iowa  (SH) 
Leased  Spaced,  603-11  East  2nd  Street.  Des 

Moines,  Iowa  (SH) 
U.S.  Courthouse,  123  East  Walnut  Street. 

Des  Moines,  Iowa  (SH) 
Federal  Building,  400  South  Clinton,  Iowa 

City,  Iowa  (SH) 
Federal  Building,  U.S.  Post  Office  and 
Courthouse,  330  Shawnee.  Leavenworth, 
Kansas  (SH) 
U.S.  Post  Office-Courthouse,  601  Broadway. 

Louisville.  Kentucky  (SH) 
Federal  Building,  U.S.  Post  Office,  U.S. 
Courthouse,  Frederica  and  5th  Streets, 
Owensboro,  Kentucky  (SH) 
Hale  Boggs  Federal  Building  and  U.S. 
courthouse,  500  Camp  Street  New 
Orleans,  Louisiana  (SH) 
Federal  Building  and  U.S.  Post  Office.  40 
Western  Avenue,  Augusta,  Maine  (SH) 
Garmatz  Courthouse  and  Federal  Building. 
101  W.  Lombard  Street,  Baltimore, 
Maryland  (SH) 
Social  Security  Complex,  Woodlawn 
Annex  and  Supply  Buildings.  6401 
Security  Boulevard.  Baltimore.  Maryland 
(SH) 
John  F.  Kennedy  Federal  Building— Low 

Rise.  Boston.  Massachusetts  (SH) 
John  W,  McCormack  Post  Office  and 
Courthouse,  Post  Office  Square,  Boston. 
Massachusetts  (SH) 
U.S.  Appraiser's  Stores.  408  Atlantic 

Avenue.  Boston.  Massachusetts  (SH) 
U.S.  Custom  House.  8  McKinley  Square, 

Boston,  Massachusetts  (SH) 
Philip  J.  Philbin  Federal  Building.  885  Main 

Street.  Fitchburg,  Massachusetts  (SH) 
Springfield  Federal  Building,  Main  and 
Bridge  Streets,  Springfield, 
Massachusetts  (SH) 
Federal  Records  Center,  380  Trapelo  Road. 

Waltham,  Massachusetts  (SH) 
Waltham  Federal  Center,  424  Trapelo 

Road,  Waltham,  Massachusetts  (SH) 
Gerald  R.  Ford  Museum.  303  Pearl  Street, 

NW.,  Grand  Rapids,  Michigan  (SH) 
Federal  Building,  212  3rd  Avenue  South, 

Minneapolis,  Minnesota  (SH) 
Federal  Building  and  U.S.  Courthouse,  110 
S.  4th  Street,  Minneapolis,  Minnesota 
(SH) 
Social  Security  Building,  1811  Chicago 
Avenue  South.  Minneapolis.  Minnesota 
(SH) 
Federal  Building  and  U.S.  Courthouse.  316 
N.  Robert  Street.  St.  Paul.  Minnesota 
(SH) 
Federal  Building.  U.S.  Post  Office,  and  U.S. 
Courthouse.  Main  and  Poplar  Streets. 
Greenville.  Mississippi  (SH) 
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Federal  Building,  U.S.  Post  Office,  200  East 

Washington  Street,  Greenwood. 

Mississippi  (SH) 
William  M.  Colmer  Federal  Building- 
Courthouse,  701  Main  Street 

Hattiesbuj^,  Mississippi  (SH) 
Federal  Building.  100  West  Capitol  Street. 

Jackson,  Mississippi  (SH) 
U.S.  Post  Office  and  U.S.  Courthouse,  245 

East  Capitol  Street  Jackson,  Mississippi 

(SH) 
Federal  Building,  601  East  12th  Street 

Kansas  City,  Missouri  (SH) 
Federal  Records  Center.  9700  Page 

Boulevard,  Overland,  Missouri  (SH) 
Federal  Building,  Post  Office  and 

Courthouse,  200  East  Broadway. 

Missoula,  Montana  (SH) 
Federal  Building  &  U.S.  Courthouse.  100 

Centennial  Mall  North.  Lincoln, 

Nebraska  (SH) 
Social  Security  Administration  District 

Office  Building,  22  Morris  Street 

Hackensack.  New  Jersey  (SH) 
Social  Security  Administration  District 

Office  Building.  686  Nye  Avenue, 

Irvington.  New  Jersey  (SH) 
Social  Security  Administration  District 

Office  Building,  396  Bloomfieid  Avenue, 

Montclair,  New  Jersey  (SH) 
Federal  Building,  20  Washington  Place, 

Newark,  New  Jersey  (SH) 
Federal  Building,  3rd  &  Hill  Avenue, 

Gallup,  New  Mexico  (SH) 
Leo  W.  O'Brien  Federal  BuiJkling.  Clinton 

Avenue  &  N.  Pearl  Street  Albany.  New 

York  (SH) 
U.S.  Post  Office  and  Courthouse,  455 

Broadway,  Albany,  New  York  (SH) 
Federal  Building.  Ill  West  Huron,  Buffalo. 

New  York  (SH) 
U.S.  Courthouse,  68  Court  Street  BuBalo. 

New  York  (SH) 
Internal  Revenue  Service,  120  Church 

Street,  New  York,  New  York  (SH) 
Jacob  K.  Javits  Federal  Building,  including 

U.S.  Court  of  International  Trade.  28 

Federal  Plaza  and  Centre  Street  Garage, 

203-209  Centre  Street  New  York.  New 

York  (SH) 
U.S.  Courthouse  Annex.  1  St.  Andrews 

Plaza.  New  York.  New  York  (SH) 
U.S.  Courthouse.  40  Foley  Square.  New 

York.  New  York  (SH) 
U.S.  Mission  to  the  United  Nations.  799 

U.N.  Plaza,  New  York.  New  York  (SH) 
Kenneth  B.  Keating  Federal  Building  and 

U.S.  Courthouse,  100  State  Street. 

Rochester,  New  York  (SH) 
Federal  Building,  45  Bay  Street  Staten 

Island,  New  York  (SH) 
U.S.  Courthouse  and  Federal  Building. 

Broad  and  Catherine  Streets.  Utica,  New 

York  (SH) 
Federal  Building,  401  West  Trade  Street 

Charlotte.  North  Carolina  (SH) 
Social  Security  Administration  Building. 

215  West  Third  Avenue.  Gastonia.  North 

Carolina  (SH) 
Federal  Building,  125  South  Main  Street 

Muskogee,  Oklahoma  (SH) 
Federal  Building  and  Courthouse,  5th  and 

Okmulgee.  Muskogee.  Oklahoma  (SH) 
Federal  Building,  U.S.  Courthouse.  211  East 

7th  Avenue,  Eugene,  Oregon  (SH) 
Federal  Building,  511  NW.  Broadway. 

Portland.  Oregon  (SH) 


Federal  Building,  Bonneville  Power 

Administration,  1002  NE.  Holladay 

Street,  Portland.  Oregon  (SH) 
Federal  Warehouse.  2760  NW  Yeon 

Avenue,  Portland.  Oregon  (SH) 
Lloyd  Croup  Buildings.  5  Locations. 

Portland,  Oregon  (SH) 
Pioneer  Courthouse,  520  SW  Morrison. 

Portland,  Oregon  (SH) 
U.S.  Courthouse,  Broadway  and  Maine, 

Portland.  Oregon  (SH) 
U.S.  Customs  House,  220  NE.  8th  Avenue. 

Portland.  Oregon  (SH) 
Federal  Building,  eth  ft  SUte  Streets.  Erie, 

Pennsylvania  (SH) 
Federal  Building  and  Courthouse,  228 

Walnut  Street  Harrisburg,  Pennsylvania 

(SH) 
William  ].  Green.  Jr..  Federal  Building,  600 

Arch  Street  Philadelphia.  Pennsylvania 

(SH) 
Federal  Building.  240  West  Third  Street 

Williamsport  Pennsylvania  (SH) 
Defense  Manning  Agency,  175  Brookside 

Avenue.  West  Warwick,  Rhode  Island 

(SH) 
L  Mendel  Rivera  Federal  Building,  334 

Meeting  Street  Charieston,  South 

Carolina  (SH) 
U.S.  Post  Office-Courthouse.  Broad  and 

Meeting  Street,  Charleston,  South 

Carolina  (SH) 
C.F.  Haynesworth  Federal  Building  and 

U.S.  Courthouse,  300  East  Washington 

Street  Greenville,  South  Carolina  (SH) 
Federal  BuUding/U.S.  Courthouse.  515  9th 

Street.  Rapid  City,  South  Dakota  (SH) 
Federal  Building-U.S.  Courthouse.  400 

South  IMlips  Street  Sioux  Falls.  South 

Dakota  (SH) 
Armed  Forces  Examining  Station  and 

Bureau  of  Mines  Building,  1100  Filmore 

Street,  Amarillo,  Texas  (SH) 
J.  Marvin  Jones  Federal  Building  and  U.S. 

Courthouse,  295  E.  5th  Street,  Amarillo. 

Texas  (SH) 
3  Bridges  and  1  Building.  El  Paso.  Texas 

(SH) 
U.S.  Courthouse,  511 E.  San  Antonio 

Avenue,  El  Paso,  Texas  (SH) 
Federal  Building,  U.S.  Post  Office  and 

Courthouse.  211  West  Ferguson  Avenue, 

Tyler,  Texas  (SH) 
Forest  Service  Building,  507  25th  Street 

Ogden,  Utah  (SH) 
Federal  Executive  Institute,  Route  #29 

North,  Charlottesville,  Virginia  (SH) 
U.S.  Customs  House,  101  E.  Main  Street, 

Norfolk,  Virginia  (SH) 
U.S.  Post  Office  and  Courthouse.  600 

Granby  Mall,  Norfolk,  Virginia  (SH) 
Federal  Building,  400  N.  8th  Street 

Richmond,  Virginia  (SH) 
U.S.  Courthouse.  10th  and  Main  Streets. 

Richmond.  Virginia  (SH) 
GSA  Center,  2  Buildings.  Auburn, 

Washington  (SH) 
Federal  Building.  3002  Colby  Avenue. 

Everett.  Washington  (SH) 
Federal  Center,  2Sth  and  Dover  Streets, 

Moses  Lake,  Washington  (SH) 
Federal  Building.  U.S.  Post  Office,  403  West 

Lewis  Street  Pasco.  Washington  (SH) 
Federal  Building.  U.S.  Poet  Office  and 

Courthouse,  825  Jadwin  Avenue, 

Richland.  Washington  (SH) 


Federal  Archives  and  Records  Center.  6125 

Sandpoint  Way.  Seattle.  Washington 

(SH) 
Federal  Building.  Immigration  and 

Naturalization  Services.  815  Airport 

Way.  Seattle,  Washington  (SH) 
Federal  Center  South,  4735  E.  Marginal 

Way,  Seattle,  Washington  (SH) 
U.S.  Courthouse,  1010  Fifth  Avenue, 

Seattle,  Washington  (SH) 
Federal  Building,  U.S.  Post  Office,  W.  904 

Riverside,  Spokane,  Washington  (SH) 
U.S.  Courthouse,  West  920  Riverside 

Avenue,  Spokane.  Washington  (SH) 
Federal  Building.  500  W.  12th  Street 

Vancouver,  Washington  (SH) 
Federal  Center.  14  Buildings,  Walla  Walla, 

Washington  (SH) 
U.S.  Courthouse,  120  North  Henry  Street. 

Madison,  Wisconsin  (SH) 
Federal  Building,  500  Quarrier  Street  West 

Vii^inia  (SH) 
Smithsonian  Institution: 
National  Zoological  Paiiu  Washington.  DC 

(SH) 
Smithsonian  Institution  Service  Center. 

1111  North  Carolina  Street,  NE. 

Washington  DC  (SH) 
Paul  E.  Garber  Complex.  3904  Old  Silver 

Hill  Road.  Suitland.  Maryland  (SH) 
U.S.  Postal  Service: 
Mailbag  Facility.  7600  West  Roosevelt 

Road,  Forest  Park,  Illinois  (SH) 
Veterans  Administration: 
Veterans  Administration  Medical  Center. 

Building  »32.  Dublin.  Georgia  (SH) 

JANrrOmAiyMECHANtCAL 

General  Services  Administration: 
The  Carter  Presidential  Library.  Atlanta, 

Georgia  (SH) 
Federal  Office  Building.  591  Park  Avenue, 

Idaho  Falls.  Idaho  (SH) 

JANITOWAL/ELEVATOM  OMNATON 

Department  of  the  Treasury: 
Bureau  of  Engraving  and  Printing,  Public 

Debt  Building.  Washington,  DC  (SH) 
General  Services  Administration: 
3  Buildings.  Navy  Yard  Annex,  2nd  and  M 

Streets,  SE.,  Washington,  DC  (SH) 
Veterans  Administration  Clinic  Building.  17 

Court  Street,  Boston,  Massachusetts  (SH) 
Federal  Building.  35  Ryerson  Street 

Brooklyn.  New  York  (SH) 
Federal  Building.  201  Varick  Street  New 

York.  New  York  (SH) 
Veterans  Administration  Building.  252 

Seventh  Avenue,  New  York,  New  York 

(SH) 

LAUNORV 

Department  of  the  Air  Force: 
Hill  Air  Force  Base,  Utah  (Wiping  Rags 
only)  (SH) 
Department  of  the  Army: 
U.S.  Army  Medical  Materiel  Agency,  Fort 
Detrick.  Marj'land  (SH) 
Department  of  the  Navy: 
Navy  Training  Center,  Great  Lakes.  Illinois 
(SH) 

MACHINING  PARTS 
Department  of  the  Navy: 
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Naval  Supply  Center,  Charleston.  South 
Carolina  (IB) 

MAIUNO 

Department  of  Agriculture: 

Washington,  DC  (Metropolitan  area)  (SH) 
Department  of  Commerce: 
National  Oceanic  and  Atmospheric 
Administration,  5  Offices,  Rockville, 
Maryland  (SH) 
National  Technical  Information  Services, 
5285  Port  Royal  Road,  Springfield, 
Virginia  (SH) 
Department  of  Defense: 
Defense  Supply  Service,  National 
Committee  for  Employer  Support  for 
Guard  and  Reserve.  1117  N.  19th  Street. 
Arlington,  Virginia  (SH) 
Department  of  Education: 
Office  for  Civil  Rights,  Office  of  Program 
Review  &  Assistance,  300  C  Street,  SW., 
Washington,  DC  (SH) 
Department  of  Energy:  ' 

Distribution,  12th  &  Pennsylvania,  NW., 
Washington,  DC  (SH) 
Department  of  Health  and  Human  Services: 
Office  of  the  Secretary,  Washington.  DC 

(SH) 
National  Institutes  of  Health,  Bethesda. 

Maryland  (SH) 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  Rockville,  Maryland 
(SH) 
Food  and  Drug  Administration,  Rockville. 

Maryland  (SH) 
Health  Resources  Administration, 

Rockville,  Maryland  (SH) 
Health  Services  Administration,  Rockville, 

Maryland  (SH) 
Office  of  Assistant  Secretary  for  Health, 
Rockville.  Maryland  (SH) 
P'.!partment  of  Housing  and  Urban  , 

Development:  | 

Washington,  DC  (SH) 
Department  of  the  Interior 
18th  &  C  Streets,  NW..  Washington,  DC 

(SH) 
U.S.  Geological  Survey,  2  Divisions,  Reston 
Virginia  (SH) 
Department  of  Labor 
200  Constitution  Avenue,  NW., 

Washington,  DC  (SH) 
Manpower  Administration,  Washington, 

DC(SH) 
President's  Committee  on  Employment  of 
the  Handicapped,  Washington,  DC  (SH) 
Department  of  Transportation: 
National  Highway  Traffic  Administration, 
400  7th  Street,  SW.,  Washington,  DC 
(SH) 
Office  of  the  Secretary,  Distribution  Unit. 
400  7th  Street,  SW.,  Washington,  DC 
(SH)  1 

Department  of  the  Treasury:  J 

Bureau  of  Engraving  and  Printing,  14tn  &  C 

Streets,  SW.,  Washington.  DC  (SH) 
Bureau  of  the  Public  Debt,  14th  &  C  Streets, 
SW.,  Washington,  DC  (SH) 
Architectural  and  Transportation  Barriers 
Compliance  Board: 
330  C  Street,  SW.,  Washington,  DC  (SH) 
Environmental  Protection  Agency: 
Specialized  Procurement  Unit,  401  M 
Street,  SW..  Washington.  DC  (SH) 


Fnderal  Election  Commission: 

1325  K  Street,  NW.,  Washington,  DC  (SH) 
Fnderal  Trade  Commission: 
Pennsylvania  Avenue  *  6th  Street,  NW.. 
Washington,  DC  (SH) 
General  Services  Administration: 
National  Archives  &  Records  Services,  7th 
&  Pennsylvania  Avenue.  NW.. 
Washington.  DC  (SH) 
library  of  Congress: 

Washington,  DC  (SH) 
Merit  Systems  Protection  Board: 
Office  of  Special  Counsel,  1120  Vermont 
Avenue,  NW..  Washington,  DC  (SH) 
National  Credit  Union  Administration: 
Printing  Service,  1375  K  Street.  NW.. 
Washington.  DC  (SH) 
National  Endowment  for  the  Humanities: 
1100  Pennsylvania  Avenue.  NW.,  Room 
202,  Washington,  DC  (SH) 
National  Science  Foundation: 

1800  G  Street,  NW.,  Washington,  DC  (SH) 
Office  of  Personnel  Management: 

1900  E  Street,  NW.,  Washington,  DC  (SH) 
Smithsonian  Institution: 

Supply  Division,  Washington,  DC  (SH) 
U.S.  Commission  on  Civil  Rights: 
1211  Vermont  Avenue,  NW.,  Washington, 
DC  (SH) 
U.S.  Consumer  Product  Safety  Commission: 

Washington,  DC  (SH) 
It.S.  Information  Agency: 
400  C  Street,  SW.,  Washington,  DC  (SH) 

MATTRESS  AND  BOX  SPRINO  REHABIUTATION 

f]eneral  Services  Administration: 
Orders  for  renovated  mattresses  may  be 
arranged  through  GSA  regional  offices. 
IB  will  provide  requirements  for  mattress 
and  box  spring  renovation  for  GSA 
Regions  W,  2,  3.  4,  5.  6,  7  and  8  only.  (IB) 

MICROFICHE  REPRODUCTION 

Department  of  Navy: 
Headquarters,  USMC  (Navy  Annex), 
Washington.  DC  (SH) 

MICROFILM  REPRODUCTION 

Department  of  Navy: 
Naval  Submarine  Base  Bangor,  Silverdale. 
Washington.  (SH) 

OPERATION  OF  USOA  CENTRAL  SHIPPING  AND 
RECEIVING  FACILITY 

Department  of  Agriculture: 
South  Building,  12th  &  C  Streets,  SW., 
Washington,  DC  (SH) 

OPERATION  OF  THE  POSTAL  SERVICE  CENTER 

Department  of  Air  Force: 
Maxwell  Air  Force  Base,  Alabama  (SH) 
Elmendorf  Air  Force  Base,  Alaska  (SH) 
Barksdale  Air  Force  Base,  Louisiana  (SH) 
Minot  Air  Force  Base,  North  Dakota  (SH) 
Sheppard  Air  Force  Base.  Texas  (SH) 
Gunter  Air  Force  Station.  Alabama  (SH) 

OPERATION  OF  VISITORS  CENTER  GIFT  SHOP 

Department  of  Treasury: 
Bureau  of  Engraving  and  Printing.  14th  &  C 
Streets.  SW..  Washington.  DC  (SH) 


PALLET  REPAIR 

Department  of  Navy: 
Naval  Supply  Center,  Norfolk,  Virginia 

(SH) 
Naval  Supply  Center,  Cheatham  Annex. 

Williamsburg.  Virginia  (SH) 
Naval  Supply  Center,  Puget  Sound, 

Bremerton,  Washington  (SH) 

PARTS  SORTING 

Department  of  Air  Force: 
McClellan  Air  Force  Base,  California  (SH) 
Hill  Air  Force  Base,  Utah  (SH) 

PHOTOCOPYING 

Department  of  Agriculture: 
National  Agricultural  Library  Building. 
Beltsville,  Maryland  (SH) 

PUBUCATIONS  DISTRIBUTION 

Department  of  Navy: 
Naval  Construction  Battalion  Center. 
Gulfport,  Mississippi  (SH) 

REPAIR  AND  MAINTENANCE  OF  ELECTRIC 
TYPEWRITERS  ONLY 

General  Services  Administration: 
Syracuse,  New  York  (including  Onondaga 
County)  (SH) 

REPAIR  AND  MAINTENANCE  OF  MANUAL 
TYPEWRITERS  ONLY 

General  Services  Administration: 
Federal  Court  House  Building.  Syracuse. 
New  York  (SH) 

REPAIR  OF  AIR  CARGO  PALLET  TOP  AND  SIDE 
NETS 

Department  of  Air  Force: 
Norton  Air  Force  Base,  California  (SH) 
Wright-Patterson  Air  Force  Base,  Ohio 
(SH) 

REPAIR  OF  SMALL  HAND  TOOLS 

Department  of  Air  Force: 
Robins  Air  Force  Base.  Georgia  (SI  I) 

REPAIR  OF  TOOL  BOX  AND  ROLLAWAY 

Department  of  Air  Force: 
Robins  Air  Force  Base.  Georgia  (SH) 

REPAIR  SERVICE 

Department  of  Army: 
Bag,  Sleeping  (8465-00-242-7855  and  8465- 

01-049-0088),  Fort  Bliss,  Texas  (SH) 
Case,  Sleeping  Bag  (8465-00-237-8719).  Fort 

Bliss,  Texas  (SH) 
Uner,  Field  Jacket  (8415-00-782-2888),  Fort 

Bliss.  Texas  (SH) 
Bag,  Barracks  (8465-00-530-3692),  Fort 

Bliss.  Texas  (SH) 
Bag,  Duffel  (8465-00-141-0932),  Fort  Bliss. 

Texas  (SH) 
Department  of  Navy: 
Electrode  I  lolder  Assemblies,  Bremerton. 

Washington  (SH) 


REPRODUCTION  SERVICE 

Department  of  Army: 
Army  Materiel  Command  Headquarters, 
Alexandria,  Virginia  (SH) 

SEWING 

Department  of  Army: 
Redstone  Arsenal.  Alabama  (Provide 
specified  end  items  produced  through  use 
of  customized,  heavy-duty  sewing 
service)  (SH) 

SPONGE  RUBBER  MATTRESSES  REHABILITATION 

General  Services  Administration: 
Requirements  for  GSA  Region  3  (SH) 

TAPE  CLEANING 

Department  of  Air  Force: 

Wright-Patterson  Air  Force  Base.  Ohio 
(SH) 

(FR  Doc.  87-28208  Filed  12-9-87:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  144, 260, 264,  and  270 

IFRL.  3220-11 

I 
Hazardous  Waste  Miscellaneous  Units; 
Standard;  Applicable  to  Owners  and 
Operators  I 

agency:  Environmental  Protection 

Agency. 

ACTKM:  Final  rule. ^^ 

summary:  The  Resource  Conservatioii 
and  Recovery  Act  (RCRA)  authorizes  ^. 
the  Environmental  Protection  Agency 
(EPA)  to  issue  standards  applicable  to 
owners  and  operators  of  hazardous 
waste  management  facilities.  Over  the 
past  several  years,  the  Agency  has 
promulgated  standards  for  specific  types 
of  treatment,  storage,  and  disposal  units, 
including  containers,  tanks,  surface 
impoundments,  waste  piles,  land 
treatment  units,  landfills,  incinerator^ 
underground  injection  wells,  and 
research,  development,  and 
demonstration  facilities.  However, 
because  some  hazardous  waste 
management  technologies  are  not 
covered  by  the  existing  permitting 
standards,  owners  and  operators  of 
facilities  utilizing  them  cannot  obtain 
the  RCRA  permits  necessary  to  operate 
them. 

To  fill  this  gap,  the  Agency  is  today 
promulgating  a  new  set  of  standards  i 
under  Subpart  X  of  Part  264.  The       | 
standards  are  applicable  to  owners  and 
operators  of  new  and  existing  hazardous 
waste  management  units  not  covered 
under  the  existing  regulations.  This  will 
enable  the  Agency,  and  the  States  that 
adopt  equivalent  authorities,  to  issue 
permits  to  miscellaneous  waste 
management  units. 

date:  This  final  rule  is  effective  Ianu£ 
11, 1988. 

ADORCSSE8:  The  official  record  for  this 
rulemaking  under  docket  No.  F-87-  i 
SPXF-FFFFF  is  located  at  the  U.S.    | 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  20460.  It  is 
available  for  viewing  from  9:00  a.m.  to 
4K)0  p.m.,  Monday  through  Friday, 
excluding  holidays.  The  public  should 
make  an  appointment  to  review  docket 
material  by  calling  (202)  475-9327.  The 
public  may  copy  a  maximum  of  50  pages 
of  material  from  any  one  regulatory 
docket  at  no  cost.  Additional  copies  cost 
$0.20  per  page. 

RM  RMITHCR  INf  ORMATtOM  CONTACT: 
For  general  information,  contact  the 


iary 


RCRA/Superfund  Hotline  at  (800)  424- 
9346  (toll  free)  or  (202)  382-3000  in 
Washington,  DC.  For  information  on  the 
technical  aspects  of  this  rule,  contact 
Kent  Anderson,  Land  Disposal  ^anch. 
Waste  Management  Division,  Office  of 
Sohd  Waste  (WH-565E).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  2046a 
telephone  (202)  382-4654. 

Preamble  Outline 

I.  Authority 

II.  Background 

A.  Development  of  the  Hazardous  Waste 
Regulatory  Program 

B.  Summary  of  the  Need  for  Subpart  X 

C.  General  Approach  and  Scope  <rf  Sub- 
part X 

D.  Comments  Received  on  the  Proposed 
Rule 

1.  Specificity  of  Subpart  X  Standards 

2.  Dennition  of  "Miscellaneous  Unit" 

3.  Redefmition  of  "Landfill" 

III.  The  Agency's  Approach 

A.  Alternative  Approaches  Considered 

1.  Design  and  Operating  Standards 

2.  Technical  Performing  Standards 

3.  Containment  Standards 

4.  Facility-Specific  Risk  Assessment 

5.  Environmental  Performance  Standards 

6.  Combination  of  Approaches 

a  Selected  Approach  for  Subpart  X  Stand- 
ards 

1.  Examples  of  Units  Covered  Under 
Subpart  X 

a.  Placement  of  Hazardous  Waste  in 
Geologic  Repositories 

b.  Placement  of  Hazardous  Waste  in 
Deactivated  Missile  Silos 

c.  Thermal  Treatment  Units  Other 
Than  Incinerators 

d.  Open  Burning/Open  Detonatimi  of 
Explosive  Wastes 

e.  Certain  Chemical,  Physical,  and  Bio- 
logical Treatment  Units 

2.  Examples  of  Units  Not  Covered  or 
Units  for  Which  Subpart  X  Permits 
Will  Not  Be  Issued 

a.  Treatment  Storage,  and  Disposal  in 
Units  Currently  Regulated  Under 
Parts  264 

b.  Open  Burning  of  Nonexplosive  Ha»- 
ardous  Waste 

c.  Units  Excluded  from  Penrnttint 
Under  Parts  264  and  270 

d.  Mobile  Units 

e.  Disposal  of  Hazardous  Waste  Un- 
dergound  That  Is  Currently  Regulat- 
ed Under  Part  146 

f.  Enclosed  Buildings  Used  for  Treat- 
ment, Storage,  or  Disposal 

g.  Research,  Development,  and  Dcat- 
onstration  (RD&D)  Units  Covered 
Under  {  270.65 

IV.  Amendments  to  Part  260:  Defimtions 

A.  Miscellaneous  Unit 

B.  Landfill 

V.  Amendments  to  Part  264:  Subpart  X  %»gt- 
lation  for  Miscellaneous  Units 


A.  Section  264.600— Applicability 

B.  Section  264.601— Environmental  Per- 
formance Standards 

1.  Ground-Water  and  Subsurface  Migra- 
tion 

2.  Surface  Water  (Including  Wetlands) 
and  Surface  Soils 

3.  Air 

C.  Section  264.602— Monitoring.  Analysis, 
Inspection.  Response,  Reporting,  and 
Corrective  Action 

D.  Section  264.603— Post-Closure  Care 

VL  Amendments  to  Part  270:  Permit  Require- 
ments 

A.  General  Permit  Requirements 

B.  Specific  Information  Requirements  for 
Miscellaneous  Units  in  §  270.23 

C.  Conforming  Changes 

VU.  Applicability  to  State  Hazardous  Waste 
Management  Programs 

A.  Applicability  of  Rules  in  Authorized 
States 

B.  Effect  on  State  Authorizations 

VIII.  Effective  Dates 

IX.  Regulatory  Analyses 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

X.  Supporting  Documents 
XL  List  of  Subjects 

L  Authority 

These  regulations  are  issued  under 
authority  of  sections  1006,  2002(a),  and 
3001  through  3013  of  the  Solid  Waste 
Disposal  Act  (SWDA),  as  amended  by 
the  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA).  as 
amended.  42  U.S.C.  6901  et  seq. 

n.  Background 

A.  Development  of  the  Hazardous 
Waste  Regulatory  Program 

The  Environmental  Protection  Agency 
is  required  by  section  3004  of  RCRA  to 
establish  standards  for  owners  and 
operators  of  hazardous  waste  facilities 
in  order  to  protect  human  health  and  the 
environment.  These  standards  establish 
the  duties  of  and  provide  the  basis  for 
issuing  permits  to  the  owners  and 
operators  of  hazardous  waste  treatment, 
storage,  and  disposal  (TSD)  facilities 
under  section  3005  of  RCRA.  Therefore, 
these  standards  serve  not  only  to 
regulate  the  operations  of  these  TSD 
facilities,  but  also  to  provide  a  basis  for 
evaluating  the  issuance  of  these  permits. 

The  Agency  has  promulgated  these 
regulations  in  stages.  On  May  19, 1980 
(45  FR  33221),  the  Agency  issued 
regulations  establishing  administrative 
requirements  for  certain  types  of 
hazardous  waste  management  general 
previsions  for  faciUty  owners  and 
operators,  permitting  procedures  for 
baEardeMS  waste  management  facilities, 
aad  procedures  for  State  program 


authorization.  On  January  12, 1981  (48 
FR  2802).  the  Agency  issued  regulations 
establishing  technical  standards  and 
permitting  requirements  for  certain 
storage  and  treatment  facilities.  On 
January  23. 1981  (46  FR  7678),  and  June 
24, 1982  (47  FR  27516).  the  Agency  issued 
technical  standards  for  hazardous  waste 
incinerators.  On  April  7. 1982  (47  FR 
15032).  and  April  16. 1982  (47  FR  16544). 
the  Agency  issued  regulations  for 
demonstrating  financial  responsibility. 
On  July  26. 1982  (47  FR  32274).  the 


Agency  promulgated  technical  and 
permitting  standards  for  new  and 
existing  TSD  facilities  on  land,  including 
surface  impoundments,  waste  piles,  land 
treatment  units,  and  landfills. 

On  July  15, 1985  (50  FR  28702).  the 
Agency  amended  its  hazardous  waste 
management  rules  to  codify  several 
statutory  changes  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  These 
changes  included  revisions  to  the 
technical  requirements  for  land  TSD 


facilities,  revisions  to  the  permitting 
requirements  for  all  TSD  facilities,  and 
limitations  on  the  placement  of 
hazardous  waste  in  salt-dome 
formations,  salt  bed  formations, 
underground  mines,  and  caves.  In 
addition,  these  amendments  included 
new  rules  that  allow  for  the  permitting 
of  certain  research,  development  and 
demonstration  facilities. 

These  standards  are  presented  in 
Table  1. 


TABtE  1.— Federal  Rules  Pertajminq  to  the  Management  of  Hazardous  Waste 


RCRA  Cods 


40  CFR  Part  260. 
40  CFR  Part  261 . 
40  CFR  Part  262. 
40  CFR  Part.  263. 
40  CFR  Part  264. 

40  CFR  Part  265. 


40  CFR  Part  266. 

40  CFR  Part  268. 

40  CFR  Part  269. 
40  CFR  Part  270. 
40  CFR  Part  271. 

40  CFR  Part  124. 


Description 


Basic  regulatory  definitions  of  wtiat  is  covered  under  tttesa  standards. 

CMinition  of  a  hazardous  waste. 

Requitaments  for  hazantou»  waste  generators. 

Requirements  for  hazardous  waste  transporters. 

Establishes  the  permitting  standards  in  ttte  (txm  of  specifk:  condltkKis  for  facifty  operatton,  design, 

pertprmance,  and  location. 
Establishes  operatienal  standards  for  existing  facilities  (on  or  before  November  19,  1980)  with  "Interim 

standards"  until  the  site  has  obtained  a  final  permit  or  it  loses  its  interim  status  because  of  Vhe  provisions 

outlined  under  HSWA 
EstaMiehes  standards  applicable  to  generators  and  transporters  of  materials  uaad  in  a  manner  that 

constitutes  disposal.  This  also  Includes  standards  for  disposal  of  specific  hazardous  wastes  wt)ere 

hazardous  materials  are  used/recycled  for  recovery  of  heat,  precious  metals,  and  radatmed  t>atteries. 
Sets  treatment  standards  and  schedules  for  prohiyition  of  wastes  for  land  disposal  (including  surface  uruts, 

iniection  we«a,  satt  domes,  salt  beds,  underground  mines  or  caves,  or  concrete  vaults  or  bunkers). 
Establishes  parmitHng  standanls  for  control  and  monitoring  of  air  emissions  at  TSDs. 
Outlines  definitions  and  basic  rsquirsroants  for  RCRA  permits. 
Sets  out  the  guidalines  tar  final  approval  of  State  hazardous  waste  programs  that  will  be  used  instead  of  the 

Agency's  program. 
EstaUishes  the  permit  process  to  be  fotiowed  under  several  Agency  programs. 


B.  Summary  of  the  Need  for  SiApart  X 

Although  die  Agency  has  issued 
regulations  for  the  major  hasardous 
waste  management  technologies  and 
practices,  gaps  still  remain.  To  close  the 
gaps  in  the  RCRA  regulations  and  to 
cover  unregulated  hazardous  waste 
management  unitSt  on  November  7. 1986, 
the  Agency  proposed-  the  Subpart  X  rufe. 
Subpart  X  covers  miscellaneous  units 
and  essentially  completes  the  coverage 
of  hazardous  waste  management  units. 

Currendy,  promulgated  regulations  in 
40  CFR  Parts  264  and  265  are  the 
primary  regulations  fbr  many  types  of 
hazardous  waste  management  uirits  as 
denned  in  S  260.10:  These  include 
containers,  tanks,  surface 
impoundments,  waste  piles,  land 
tt<eatment  imits.  landfills,  and 
incinerators.  Research,  development, 
and  demonstratiiDn  facilities  and 
imderground  injection  wells  are 
regulated  under  Part  270  and  die 
Undergrotmd  Injection  Control  Program 
of  dia  Safe  Drinking  Water  Act  (40  CFR 
Part  I<^,  respectively. 

The  Agency  is  aware,  however,  that 
certain  existing  and  futiire  hazardous 


waste  management  practices  and 
technologies  do  not  or  may  iwt  flt  the 
description  of  any  of  the  units  covered 
by  the  existing  regulations.  If  they  do 
not  fit  diese  descriptions,  then  they 
cannot  be  fully  permitted  and  can  only 
operate  as  interim  status  facilities.  This 
is  not  desirable  because  it  prevents  the 
constmction  of  new  luiits  or  expansion 
of  existing  units.  For  example,  diermal 
treatment  of  hazardous  waste  in  units 
other  than  incinerators,  boilers,  or 
industrial  furnaces  may  not  be  fiiUy 
permitted  because  such  units  are  not  at 
present  covered  by  Part  284  or  Part  286. 
This  means  that  existing  units  with 
interim  permit  status  under  Part  265  may 
not  receive  a  full  Part  264  RCRA  permit. 
In  addition.  Part  264  permitting 
standards  provide  better  environmental 
protection  than  the  interim  standards. 

The  Agency  has  received  a  number  of 
requests  that  standards  be  issued  to 
allow  the  construction  of  new  hazardous 
waste  management  units  not  previously 
covered  by  Part  284.  Furthermore,  some 
types  of  new  imits  that  cannot  now  be 
constructed  may  rechice  risks  to  human 
health  and  the  environment  from  the 
management  of  hazardous  waste. 


Therefore,  the  Agency  regards  the 
Subpart  X  rule  as  a  means  of  allowing 
flexibility  for  technological  development 
and  innovation. 

C.  General  Approach  and  Scope  of 
Subpart  X 

This  regulation  covers  miscellaneous 
units  not  regulated  under  the  standards 
for  specific  types  of  treatment,  storage, 
and  disposal  units  in  Part  264  Subparts  I 
through  O  or  Part  148  or  Part  270. 
Because  these  standards  cover  both 
existing  and  future  treatment  storage, 
and  disposal  technologies,  today's 
approach  is  to  promulgate  a  new  set  of 
general  standards  that  will  cover 
diverse  technologies  and  units.  The 
Agency  may  develop  specific  technology 
standards  in  the  future,  if  the  need 
arises. 

The  Agency  is  regulating  under 
today's  rule  most  of  those  units  that  are 
not  covered  by  a  subpart  under  Part  264 
or  Part  146.  For  example,  units  that  do 
not  fit  the  definition  of  any  of  the  imits 
covered  by  the  standards  of  Part  284  or 
Part  146  would  be  regulated  as 
miscellaneous  units.  In  addition,  unless 
otherwise  excluded,  if  a  new  type  of  unit 
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were  developed  that  did  not  fit  the 
definition  of  tank,  container,  surface 
impoundment,  waste  pile,  land 
treatment  unit,  landfill,  incinerator, 
boiler,  industrial  furnace,  or 
underground  injection  well,  it  would  be 
regulated  under  Subpart  X.  An  example 
of  a  miscellaneous  unit  would  be  a 
thermal  treatment  unit  such  as  a  wet-air 
oxidation  device  that  is  not  an 
incinerator  or  a  tank.  Another  example 
would  be  a  long-term  retrievable  storage 
unit  that  is  not  a  tank,  waste  pile, 
landfill,  or  other  Part  264  unit,  or  an 
underground  injection  well.  An  example 
of  a  unit  that  will  not  be  regulated  under 
Subpart  X,  as  explained  in  III.B.2.,  is 
open  burning  of  nonexplosive  wastes. 

Subpart  X  will  not  supersede  or 
replace  any  specific  restrictions  on 
activities  contained  in  another  subpart 
or  provide  a  vehicle  for  escaping  from 
those  restrictions.  For  example,  40  CFR 
264.175  stipulates  that  container  storage 
areas  must  have  a  secondary 
containment  system  to  drain  and 
remove  leakage.  This  requirement  may 
not  be  evaded  by  seeking  a  permit  under 
Subpart  X. 

Likewise,  miscellaneous  units 
permitted  under  Subpart  X  that  are  also 
defined  by  RCRA  as  "land  disposal" 
units  (see  final  rule  at  51 FR  40572)  may 
not  avoid  the  Part  268  restrictions  on 
land  disposal  of  untreated  or  improperly 
treated  hazardous  waste.  For  example, 
although  the  use  of  an  underground 
mine,  cave,  or  formation  for  the 
placement  of  hazardous  waste  may, 
under  some  circumstances,  be 
considered  a  miscellaneous  unit,  such  a 
unit  would  also  be  subject  to  the  Part 
268  land  disposal  restrictions,  since  it  is 
defined  as  "land  disposal"  by  RCRA. 
Therefore,  any  hazardous  waste  subject 
to  land  disposal  restrictions  that  is 
placed  into  a  miscellaneous  "land 
disposal"  unit  must  be  treated  prior  to 
land  disposal  in  compliance  with  a 
treatment  standard  promulgated  under 
Part  268,  unless  the  owner  or  operator 
demonstrates,  to  a  reasonable  degree  of 
certainty,  that  there  will  be  no  migration 
of  hazardous  constituents  from  the  unit 
for  as  long  as  the  waste  remains 
hazardous. 


D.  Comments  Received  on  the  Proposed 
Rule 

The  43  sets  of  public  comments 
received  on  the  November  7, 1986. 
proposal  generally  favored  the 
implementation  of  Subpart  X.  The 
Agency  considered  all  the  public 
comments  and  categorized  them  in^ 
three  general  areas  to  provide  a 
collective  response: 

•  Specificity  of  Subpart  X  standards. 


T 


•  Defmition  of  "miscellaneous  unit." 
and 

•  Redefinition  of  "landfill." 
General  responses  to  the  first  two 

categories  appear  below.  In  addition, 
the  Agency  discusses  certain  comments 
more  specifically  in  later  sections  of  the 
preamble. 

Comments  applicable  to  the 
redefinition  of  "landfill"  are  discussed 
in  Section  IV.B  of  the  preamble. 
"Background  Document:  Subpart  X 
Comments  and  Responses"  contains  all 
of  the  public  comments  that  were 
received  in  accordance  with  the  request 
for  comments  in  the  proposal  and  the 
Agency's  response  to  these  comments. 
This  document  is  available  in  the 
Subpart  X  docket. 

1.  Specificity  of  Subpart  X  Standards 

The  Subpart  X  standards  specify  that 
health  and  environmental  safety  must 
be  a  primary  concern  during  the 
management  of  hazardous  wastes  in 
miscellaneous  units.  The  standards  also 
require  that  existing  regulations  become 
an  integral  part  of  today's  Subpart  X 
standards  for  "miscellaneous"  units.  The 
Agency's  intention  of  incorporating 
existing  regulations  with  general 
Subpart  X  standards  was  the  approach 
generally  welcomed  by  the  commenters 

"The  Agency  has  concluded  that  it  is 
best  to  develop  generic  standards,  not 
technology-specific  standards,  because 
the  generic  standards  can  cover  a  set  of 
diverse  technologies  effecti\  ely.  Most 
commenters  have  confirmed  the  need 
for  such  an  approach.  If  the  Agency 
developed  technology-based  standards, 
the  Subpart  X  rule  would  not  differ  from 
the  existing  requirements  in  Parts  264 
and  265.  For  most  of  the  miscellaneous 
units,  insufficient  information  is 
available  to  develop  technology-based 
standards  at  this  time.  Even  for  those 
units  for  which  there  may  be  sufficient 
information  available  to  develop 
technology-based  standards,  to  do  so 
would  result  in  a  major  delay  in 
permitting  these  units  while  standards 
were  developed,  proposed,  and 
finalized.  Therefore,  the  Agency  chose 
to  develop  generic  standards  after 
considering  the  advantages  and 
disadvantages  of  other  approaches, 
including  design  and  operating 
standards,  technical  and  environmental 
performance  standards,  containment 
standards,  and  facility-specific  risk 
assessment.  Subpart  X  provides  the 
Agency  with  flexibility  in  regulating 
miscellaneous  units  by  providing  generic 
permitting  standards  under  Subpart  X. 

The  Subpart  X  rule  allows  the 
hazardous  waste  management  industry 
flexibility  in  developing  new 
technologies  or  modifying  existing 


technologies.  Public  comments  suggest 
that  certain  units,  such  as  open  burning/ 
open  detonation  (OB/OD),  physical/ 
chemical/biological  treatment  units 
(e.g.,  pyrolysis,  stripping,  and  in-situ 
biodegradation),  and  land-based 
hazardous  waste  disposal  units  (e.g., 
salt  beds,  salt  domes,  and  underground 
mines  or  caverns),  may  require 
technology-specific  standards.  Some  of 
these  technologies  are  unique  methods 
for  managing  specific  types  of 
hazardous  wastes  for  which  no 
alternative  technology  exists,  and  none 
of  the  existing  permitting  standards  may 
be  applicable  However,  the  Agency 
believes  that  the  generic  permitting 
standards  under  Subpart  X  would  be 
just  as  applicable  to  open  burning/open 
detonation,  physical/chemical/ 
biological  treatment  units,  and  land- 
based  hazardous  waste  disposal  units 
as  any  other  Subpart  X  unit.  Moreover, 
under  Subpart  X.  the  Agency  has  the 
fiexibility  to  develop  technology-specific 
standards  for  these  units  on  a  permit-by- 
permit  basis  when  considering  the 
technology-specific  data  submitted  by 
the  applicant  to  develop  the  permit 
conditions  based  on  the  environmental 
performance  standards  and  to  issue  a 
permit. 

A  significant  number  of  comments 
were  received  discussing  different 
hazardous  waste  management 
technologies  that  the  commenters 
considered  should  be  eligible  candidates 
for  Subpart  X  permits.  For  a  few 
technologies,  extensive  descriptions 
were  submitted  as  part  of  the  comment. 
For  example,  separate  descriptions  were 
submitted  for  each  of  these  technologies: 
wet  air  oxidation,  aboveground 
engineered  vaults,  enclosed  buildings, 
in-situ  biodegradation,  in-situ 
vitrification,  and  open  burning/open 
detonation  of  explosive  wastes.  The 
information  obtained  from  these 
comments  will  be  useful  when  the 
technology  becomes  widely  used.  At 
that  time,  the  Agency  will  consider 
developing  guidance  or  specific 
standards  for  those  units  included  as 
miscellaneous  units.  As  an  example,  the 
Agency  is  developing  permit  guidance 
for  open  burning/ open  detonation  of 
explosive  wastes. 

A  few  commenters  objected  to  the 
unlimited  authority  that  Subpart  X  gives 
a  permit  writer  when  permitting  a  wide 
range  of  miscellaneous  units.  They  saw 
this  authority  as  a  possible  hindrance  to 
the  effective  permitting  of  specific  units. 
The  Agency  agrees  that  there  may  be 
some  cases  in  which  permit  writers  must 
exercise  some  discretion.  However,  the 
Agency  is  developing  permit  guidance 
for  certain  types  of  units  that  will 
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provide  aseistanoe  in  tiie  permitting 
process.  While  tiiis  guidance  will  not  be 
binding  on  the  Agency,,  and  there  still 
may  be  some  permit  variations  between 
similar  units,  we  believe  that  permit 
guidance  will  reduce  any  such 
variations  by  providing  direction. to 
permit  writers  and  permit  applicants, 
with  regard  to  specific  Subpart  X 
technologies.  For  example^  the  Agency  is 
developing  specific  Subpart  X  pennit 
guidance  for  OB/OD  and  geologic 
repositories  other  than  injection  wells 
This  guidance  will  explain  how.  to 
mitigate  emissions  or  releases  from 
these  units  and  thus  minimize  long-term 
health  and  environmental  hazards.  As 
more  experience  is  gained.,  the  Agency 
may  develop  guidances  on  other  Subpart 
X  units.  In  addition;  the  Agency  will  use 
the  support  of  EPA's  Permit  Assistance 
Teams  (PAT)  staff  to  promote 
nationwide  consistency  in  the  issuance 
of  Subpart  X  permits.  The  PAT  staff  can 
also  help  the  individual  permit  writer 
understand  unfamiliar  technologies. 

Some  conunenters  requested 
clarification  on  when  ground  water  and/ 
or  surface  water  must  be  monitored  at 
miscellaneous  units.  The  Agency 
requires  that  when  applying  for  a 
permit,  the  applicant  must  assess  the 
potential  for  release  or  migration  of 
hazardous  con8tituent(s)  to  each  of  the 
media.  Based  upon  this  assessment,  a 
dietermination  will  be  made  as  to  the 
type  and  frequency  of  monitoring  that 
will  be  necessary  at  any  specific  unit  or 
site. 

2.  Definition  of  "Miscellaneous  Unit" 

"Miscellaneous  unit"  is  defined  in  the 
proposed  Subpart  X  rule  as  a  hazardous 
waste  management  unit  that  is  used  to 
treat,  store,  or  dispose  of  hazardous 
wastes  but  that  does  not  fit  the  current 
RCRA  definition  of  container,  tank, 
surface  impoundment,  pile,  land 
treatment  unit,  landfill,  incinerator, 
boiler,  industrial  furnace,  or 
underground  injection  well 

Most  of  the  commenters  suggested 
that  the  Agency  should  provide  a  list  of 
technologies  or  units  that  can  be 
categorized  as  Subpart  X  units.  They 
believed  this  would  avoid  confusion 
over  which  units  should  be  permitted 
under  Subpart  X.  If  such  an  all-inclusive 
list  were  published  with  today's  rule, 
however,  it  would  become  quickly 
outdated  because  new  technologies  are 
being  developed  frequently.  In  response 
to  commenters'  requests,  the  Agency  has 
provided  examples  of  units  in  Section 
IIL  B.1  and  2.  that  are  covered  and  not 
covered  under  today's  rule.  Since 
Subpart  X  is  a  catchall  category,  the  list 
provided  here  is  not  all-inclusive  and 
comprehensive. 


Commenters  also  indicated  that  a 
definitive  listing  of  all  applicable  units 
would  drcumvrait  the  need  for  requiring 
two  types  of  permits  (e.g«  a  tank-like 
unit  would  not  need  both  a  tank  pennit 
and  a  Subpart  X  permit).  They  claimed 
that  obtaining  two  permits  is  very  costly 
and  time  consuming  and  often 
duplicates  efforts.  The  Agency  does  not 
intend  to  require  two  permits  for  any 
miscellaneous  unit.  Under  the  regulatory 
approach  selected  today,  a  Subpart  X 
permit  would  be  issued  for  the 
miscellaneous  unit,  which  may  include 
certain  requirements  that  are  specific  to 
other  types  of  units.  For  example,  for  a 
miscellaneous  unit  resembling  a  tank,  a 
Subpart  X  permit  would  be  issued  that 
would  include  certain  of  the  Subpart  J 
tank  standard  requirements. 

3.  RedefinUion  of  "Landfill" 

Comments  applicable  to  the 
redefinition  of  "landfiir  are  discussed 
in  Section  IV.B  of  the  preamble. 

in.  The  Agency's  Approach 

A.  Alternative  Approaches  Considered 

In  preparing  the  proposed  Subpart  X 
rule,  the  Agency  considered  a  number  of 
regulatory  approaches.  The  Agency 
selected  a  combination  approach  since 
no  singular  approach  was  best  suited  to 
protect  human  health  and  the 
environment  while  still  providing 
flexibility  in  addressing  the  diversity  of 
waste  management  units  included  in 
Subpart  X.  Under  this  approach, 
appropriate  elements  of  design  and 
operating  standards,  technical 
performance  standards,  containment 
standards,  facility-specific  risk 
assessment,  and  environmental 
performance  standards  will  be  applied 
to  miscellaneous  units  on  a  case-by-case 
basis.  This  approach  will  result  in  less 
delay  by  providing  permitting  standards 
for  those  miscellaneous  units  for  which 
sufficient  data  are  not  available  to 
develop  more  specific  standards.  The 
alternative  approaches  considered  were 
design  and  operating  standards, 
technical  periFormance  standards, 
containment  standards,  facility-specific 
risk  assessment,  environmental 
performance  standards,  and  a 
combination  of  these  approaches. 

1.  Design  and  Operating  Standards 

Design  and  operating  standards  would 
require  the  installation  of  specific 
equipment  or  the  use  of  particular 
processes.  These  standiards  would  be 
process--  and  unit-specific. 

The  majority  of  commenters  favored 
these  standasds.  since  many  were 
interested  in  obtaining  specific 
requimnents  for  their  units.  The- Agency 


determined  that  preparing  these 
standards  would  be  resource-intensive 
because  it  would  need  to  collect 
extensive  data  on  each  specific  type  of 
unit  In  addition  to  collecting  the  data, 
the  Agency  would  need  to  develop  a 
proposed  rule  and  promulgate  a  final 
rule  which  would  also  gready  delay  the 
permitting  of  miscellaneous  units. 
Therefore,  this  approach  would  be  a 
detriment  to  the  development  of 
innovative  technology,  since  owners  or 
operators  would  need  to  wait  for  EPA  to 
promulgate  new  rules  before  applying 
for  a  permit. 

Under  today's  approach,  all 
miscellaneous  units  will  be  permitted 
under  the  general  standards  of  Subpart 
X.  Nevertheless,  in  the  future,  the 
Agency  may  develop  specific  design  and 
operating  standards  for  the  various 
types  of  units,  when  there  is  a  better 
understanding  of  the  technology, 
process  efficiency,  and  process  safety 
needs. 

One  commenter  who  disagreed  with 
the  Agency,  believed  that  the  design  and 
operating  standards  (or  technical 
performance  standards)  for  Subpart  X 
units  would  be  easy  to  implement.  In 
contrast,  another  commenter  agreed 
with  the  Agency's  decision  not  to 
propose  specific  design  and  operating 
standards  for  miscellaneous  units, 
because  it  would  be  impossible  to 
regulate  a  new  technology  by 
predetermined  design  and  operating 
standards  that  may  or  may  not  be 
appropriate  for  the  individual  unit  in 
question.  In  addition,  he  further  claimed 
that  these  predetermined  standards 
could  be  more  or  less  stringent  than 
necessary  to  protect  human  health  and 
the  environment 

The  majority  of  the  commenters  were 
concerned  about  the  lack  of  specific 
design  and  operating  standards  for  OB/ 
OD  facilities.  They  feared  that  omitting 
specific  standards  may  lead  to  extensive 
delays  and  considerable  expense  in  the 
permitting  process.  They  were 
concerned  that  they  may  not  be  able  to 
address  completely  the  permit 
reviewers'  requirements  and  may  have 
difficulty  obtaining  a  permit. 

After  reviewing  the  comments,  the 
Agency  believes  that  the  promulgation 
of  unit-specific  design  and  operating 
standards  is  not  necessary  at  this  time. 
The  generic  standards,  in  conjunction 
with  the  permit  guidance  under 
development  for  OB/OD  units,  should 
provide  sufficient  information  to 
develop  permits  without  excessive 
delays.  Moreover,  the  Agency  is 
uncertain  whether  it  possesses  sufficient 
infoirnation  to  promulgate  specific 
design  and  operating  standards  for  OB/ 
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OO  units.  Even  if  it  had  such 
information,  the  process  of  developing, 
proposing,  and  promulgating  unit- 
specific  standards  for  these  units  would 
( ause  major  delays  in  issuing  permits 
for  these  units.  At  some  later  date,  the 
Agency  may  decide  to  develop  specific 
design  and  operating  standards  for  these 
units. 

2.  Technical  Performance  Standard 

This  regulatory  approach  would 
estabHsh  speciHc  engineering  objectives 
and  allow  the  permit  applicant  to 
develop  a  design  or  set  of  practices  to 
achieve  these  objectives. 

One  commenter  indicated  that  it  is 
difficult  to  define  technical  performance 
standards,  since  the  technologies  and 
associated  "engineering  objectives"  will 
be  continually  refined.  Another 
commenter  suggested  "establishing 
performance  standards  whereby  a 
treatment  operator  would  be  required  to 
demonstrate  a  degree  of  minimal     I 
acceptable  variability  in  a  treated  ' 
product  with  respect  to  constituents  of 
concern."  A  third  commenter  stated  that 
the  Agency  should  determine 
performance  capabilities  and  establish 
specific  levels  of  performance  for 
thermal  treatment  devices  (e.g., 
pyrolysis,  calcination,  wet-air  oxidation, 
and  microwave  destruction].  The 
Agency  agrees  with  the  first  commenter 
mentioned  above  and  has  decided  not  to 
use  this  approach,  because  the 
specificity  of  the  engineering  objectives 
contained  in  technical  performance 
standards  could  make  permitting 
extremely  difficult  for  miscellaneous 
units  involving  innovative  technologies. 
In  response  to  the  second  commenter, 
the  Agency  agrees  that  certain  technical 
performance  standards  could  be 
developed  to  protect  human  health  and 
the  environment  however,  a  single  set 
of  these  standards  in  all  likelihood  may 
not  be  suitable  for  all  of  the  diverse 
types  of  miscellaneous  units.  Second, 
other  than  for  possibly  one  or  two 
technologies,  the  development  of  all 
technology-inclusive  technical 
performance  standards  is  not  feasible 
because  of  (a)  the  lack  of  adequate  data 
for  setting  standards  and  (b)  the 
continued  development  of  new 
technologies.  In  response  to  both  the 
second  and  third  commenters,  for  those 
units  for  which  there  possibly  is 
sufficient  information  available  to 
develop  technical  performance 
standards,  these  units  could  be  excluded 
from  the  Subpart  X  rule.  However,  to  do 
so  would  result  in  several  years'  delay 
in  permitting  these  units  while  the 
standards  are  being  developed. 
proposed,  and  finalized.  However,  in  the 
future,  speciflc  standards  may  be 


developed  for  certain  types  of  units 
when  adequate  data  become  available. 

One  commenter  proposed  setting 
waste-specific  standards  rather  than 
technical  performance  standards.  The 
Agency  rejected  this  suggestion,  since 
waste-specific  standards  would  create 
the  same  problems  as  discussed  for  the 
technical  standards  for  innovative 
technologies.  Moreover,  insufficient  data 
are  available  to  develop  waste-specific 
standards.  As  more  information 
becomes  available,  however,  the 
Agency  may  consider  developing  such 
standards. 

3.  Containment  Standards 

Another  approach  the  Agency 
considered  was  the  development  of 
performa.;   .  standards  requiring 
containment  of  hazardous  waste  within 
certain  boundaries.  While  such  an 
approach  may  prevent  environmental 
contamination  under  some 
hydrogeological  conditions,  the  Agency 
is  concerned  that  it  may  only  delay 
contamination  in  others.  In  addition, 
absolute  containment  in  all  media  may 
not  always  be  necessary  to  protect 
human  health  and  the  environment. 

The  Agency  did  not  receive  any 
support  for  this  approach  or  any 
suggestions  as  to  how  this  approach 
could  be  used  for  miscellaneous  units. 
On  a  case-by-case  basis,  however,  some 
permits  issued  under  today's  rule  may 
be  based  on  containment  (for  example, 
the  containment  features  achieved  by 
the  design  and  operating  standards  for 
landfill  units),  such  as  liners  and 
barriers  or  a  combination  of 
containment  features  and  geological 
siting  considerations. 

4.  Facility-Specific  Risk  Assessment 

The  Agency's  evolving  policy  is  to 
assess  more  explicitly  the  risks  involved 
in  its  permitting  and  regulatory 
decisions.  Under  a  facility-specific  risk 
assessment  regulatory  approach,  the 
permit  appUcant  would  be  required  to 
perform  fate  and  transport  analyses  and 
human  health  and  environmental  risk 
assessments  based  on  the  RCRA  goal  of 
protecting  human  health  and  the 
environment.  However,  since  the  costs 
of  risk  analyses  could  be  extremely  high 
for  miscellaneous  units,  and  since  the 
data  available  for  estimating  risks  from 
Subpart  X  units  are  limited,  this 
approach  was  not  considered  feasible  as 
a  sole  regulatory  approach. 

Three  commenters  responded  to  this 
approach.  They  thought  that  facility- 
specific  risk  assessment  would  be 
expensive,  time-consuming, 
inconclusive,  and  difficult  to  implement. 
In  addition,  they  stated  that  there  may 
not  be  enough  data  available  to  make 


valid  risk  assessments.  One  commenter 
suggested  that  a  comprehensive  risk 
analysis  should  be  required  only  when 
specific  standards  for  other  permitted 
operations  or  processes  (e.g., 
wastewater  discharges,  air  emissions) 
are  unavailable. 

The  Agency  agrees  that  using  risk 
assessment  as  the  sole  approach  is  not 
appropriate  for  many  of  the  same 
reasons  identified  by  the  commenters. 

Today's  approach  assesses  the  risks 
from  various  releases  and  the  potential 
emissions  of  hazardous  constituents  in  a 
general  way.  Based  on  the  assessment 
data  submitted  with  a  permit 
application,  specific  design  and 
operating  standards  to  mitigate  the  site- 
specific  risks  could  be  identified  and 
incorporated  during  the  permitting 
process. 

5.  Environmental  Performance 
Standards 

Environmental  performance  standards 
seek  to  set  either  the  numerical  health 
and  environmental  standards  or  the 
nonnumerical  performance  requirements 
necessary  to  protect  human  health  and 
the  environment.  These  standards  may 
take  the  form  of  numerical  exposure 
specifications  (such  as  the  allowable 
concentration  of  a  chemical  at  the  points 
of  human  exposure),  pollutant 
concentrations  permitted  to  be  released 
to  the  environment,  or  general 
objectives  or  goals  to  serve  as  a  guide 
for  protecting  human  health  and  the 
environment. 

The  Agency  views  environmental 
performance  standards  as  the  most 
important  feature  of  today's  rule  for  new 
and  existing  miscellaneous  waste 
management  units.  For  example, 
existing  environmental  performance 
standards  for  air  and  water  may  be 
utilized,  as  appropriate,  in  permitting  a 
facility.  Section  3005  of  RCRA  requires 
that  standards  applicable  to  owners  and 
operators  of  treatment,  storage,  and 
disposal  facilities  be  those  "necessary  to 
protect  human  health  and  the 
environment." 

If  this  approach  was  selected  as  the 
sole  approach,  however,  then  it  might  be 
difficult  for  permit  applicants  of  certain 
types  of  miscellaneous  units  to 
consistently  demonstrate  compliance 
with  these  standards.  For  example,  with 
the  open  burning/open  detonation 
technology,  emissions  monitoring  is  not 
feasible.  Thus,  it  would  be  difficult  to 
demonstrate  compliance  with  an 
established  performance  standard.  For 
the  same  reason,  enforcement  of  these 
standards  for  certain  units  might  be 
difficult.  In  addition,  this  approach  was 
not  selected  as  the  sole  approach 
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because  the  existing  performance 
standards  for  air  and  water  do  not 
address  all  constituents  of  concern 
under  RCRA  Subtitle  C. 

One  conmienter  questioned  the  need 
for  special  performance  evaluations 
under  Subpart  X.  This  commenter  noted 
that  air  emissions  and  effluent 
standards  are  now  required  for  more 
conventional  technologies  that  could  be 
applied  to  most  Subpart  X  thermal, 
chemical,  and  biological  treatment  units, 
with  the  exception  of  open  burning/ 
open  detonation  of  explosive  wastes.  In 
addition,  the  commenter  asserted  that 
treatment  standards  for  the  land 
disposal  restrictions  will  apply  to 
Subpart  X  units  and,  therefore,  should 
reduce  requirements  for  special 
operating  and  environmental  standards. 

The  Agency  disagrees  with  these 
comments.  EPA  foresees  the  need  for 
special  performance  evaluations 
because  the  existing  air  and  water 
standards,  when  applied  to  certain 
Subpart  X  units,  may  provide 
inadequate  protection  to  human  health 
and  the  environment  since  they  do  not 
address  all  constituents  of  concern 
under  RCRA  Subtitle  C.  As  stated 
earlier,  the  existing  applicable  standards 
and  any  additional  requirements 
specific  to  a  given  unit  will  minimize  the 
health  and  environmental  risks.  ■ 
Environmental  performance  standtuds 
as  a  part  of  today's  approach  allow 
flexibility  in  meeting  goals  for  the 
protection  of  human  health  and  the 
environment.  The  flexibility  offered  by 
this  approach  is  needed  in  Subpart  X 
because  of  the  variability  of 
miscellaneous  units. 

6.  Combination  of  Approaches 

This  approach  combines  the 
appropriate  elements  of  all  five 
previously  discussed  alternatives,  and 
applies  them  on  a  case-by-case  basis. 
Several  commenters  supported  ^his 
approach  as  providing  flexibility  for 
innovative  technologies.  One 
commenter,  however,  stated  that  the 
units  included  in  Subpart  X  were  so 
diverse  that  one  general  rule  may  be 
difficult  to  apply.  But  the  Agency 
believes  that  the  diversity  of  existing 
units  and  the  need  to  include  potential 
future  technologies  necessitate  a  general 
rule  that  can  be  applied  on  a  case-by- 
case  basis. 

B.  Selected  Appoach  for  Subpart  X 
Standards 

After  evaluating  the  various 
alternatives,  the  Agency  selected  the 
proposed  combination  approach  without 
modification  for  today's  rule  for 
miscellaneous  units.  This  approach  is 
based  on  appropriate  elements  of  all 


five  alternatives  discussed  above  and 
will  be  applied  to  miscellaneous  units 
on  a  case-by-case  basis.  Under  this 
approach,  miscellaneous  units  will  be 
required  to  be  located,  designed, 
constructed,  operated,  maintained,  and 
closed  in  a  manner  that  will  prevent  any 
release  that  may  have  adverse  effects 
on  human  health  or  the  environment  due 
to  migration  of  waste  constituents  into 
the  ground  water  or  subsurface 
environment:  surface  water,  wetiands, 
or  soil  surface;  or  air. 

The  Agency  has  decided  to  use 
Subpart  X  standards  to  regulate  all  units 
that  are  not  currentiy  included 
elsewhere  under  RCRA.  These  include, 
but  are  not  limited  to,  (a)  placement  uf 
hazardous  waste  in  geologic  repositories 
other  than  injection  wells;  (b)  placement 
of  hazardous  wastes  in  deactivated 
missile  silos,  other  than  injection  wells 
or  tanks:  (c)  thermal  treatment  units 
other  than  incinerators,  boilers,  or 
industrial  furnaces;  (d)  units  open 
burning  and  open  detonating  explosive 
wastes;  and  (e)  certain  chemical/ 
physical/biological  treatment  units.  The 
units  that  are  excluded  from  Subpart  X 
include:  (a)  units  currently  regulated 
under  other  portions  of  Part  264;  (b) 
units  open  burning  nonexplosive 
hazardous  wastes;  (c)  units  excluded 
from  permitting  under  Parts  264  and  270; 
(d)  certain  mobUe  units;  (f)  enclosed 
buildings  for  treatment,  storage,  or 
disposal;  (e)  underground  injection  wells 
(40  CFR 146);  and  (9)  RD&O  units 
covered  under  270-65. 

Units  covered  under  today's  rule  will 
comply  with  standards  that  provide 
performance  objectives  for  protection  of 
human  health  and  the  environment.  The 
performance  objectives  require  permit 
applicants  to  evaluate  the  potential 
environmental  impacts  of  die  unit  or 
facility  and  to  demonstrate  that  any 
releases  from  the  unit  will  not  adversely 
aflTect  human  health  or  the  environment. 

For  technologies  where  (1)  a  particular 
hazardous  waste  management  system 
resembles  another  type  of  unit  for  which 
EPA  has  promulgated  standards  and  (2) 
the  permit  applicant  has  identified  the 
differences  between  the  potential  effects 
on  human  health  and  the  environment 
posed  by  the  two  units,  the  use  of  site- 
specific  design,  operating,  monitoring, 
and  containment  procedures  modified  to 
account  for  the  differences  must  be 
developed  and,  therefore,  will  be 
required  parts  of  the  facility  permit. 
Generally,  these  standards  will  be 
drawn  from  existing  regulatory 
requirements  and  guidance  documents, 
as  well  as  permit  guidance  being 
developed  for  specific  types  of 
miscellaneous  units.  For  units  that  do 
not  resemble  another  type  of  unit,  the 


applicant  must  still  address  the  unit's 
effect  on  all  media,  and,  where 
appropriate,  specific  requirements 
applicable  to  other  types  of  units  will  be 
added  to  the  facility  permit. 

In  the  permitting  process,  selected 
features  of  design  and  operation, 
technical  performance,  containment, 
and  environmental  performance 
standards,  as  well  as  the  risk-based 
assessment,  will  be  specified,  so  that  the 
overall  objective  of  protecting  human 
health  and  the  environment  is  achieved. 
Determination  of  the  appropriate 
requirements  will  be  made  on  a  case-by- 
case  basis  and  the  rationale  for  their 
applicability  will  be  provided  in  each 
permit.  In  certain  cases,  the  design  and 
operation  of  a  Subpart  X  unit  may 
resemble  that  of  a  specific  type  of  unit 
now  regulated  under  RCRA  (e.g.,  a 
landfill).  To  the  extent  that  they  are 
similar,  the  appropriate  requirements 
under  the  existing  unit-specific  subparts 
will  be  applied.  For  example,  for  some 
imits,  liners  may  be  specified. 

The  regulatory  approach  finalized 
today  by  the  Agency  offers  several 
advantages.  First  it  allows  the  Agency 
to  address  a  full  range  of  environmental 
issues  raised  by  any  waste  management 
situation  without  waiting  to  establish 
specific  design  and  operating  conditions 
or  other  standards.  By  identifying 
several  sets  of  environmental 
performance  standards  in  today's  rule, 
the  Agency  allows  development  of 
waste-  and  site-specific  permits 
responsive  to  various  ground-water, 
surface  water,  and  air  quality  concerns, 
as  well  as  complex  natural  processes  in 
the  surface  and  subsurface 
environments  that  may  arise  at  each 
site.  The  Agency  will  also  apply  the 
authority  of  section  3005(c)(3) 
"omnibus"  to  other  Part  264  hazardous 
waste  management  units  as  necessary 
to  protect  human  health  and  the 
environment. 

Second,  for  those  Subpart  X  units 
requiring  compliance  with  the  standards 
developed  for  a  specific  medium, 
appropriate  portions  of  the  existing 
standards  will  be  incorporated  into  the 
permit  as  required  by  today's  rule.  For 
example,  in  regulating  air  emissions 
from  pyrolysis  units,  the  Agency  will 
incorporate  the  applicable  portions  of 
existing  standards  (e.g..  incineration 
standards  for  meeting  the  air  quality 
standards). 

The  Agency  has  concluded  that  it  is 
not  possible  to  set  design  and  operating 
standards  for  all  of  the  potential  Subpart 
X  units,  since  a  variety  of  units  will  be 
covered  by  today's  rule.  One  set  of 
standards  either  will  not  be  stringent 
enough  or  will  be  excessively  stringent 
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when  applied  to  these  diversified 
technologies.  Subpart  X  will  cover  a 
number  of  technologies  for  which  Kttle 
or  no  information  is  available;  hence, 
the  Agency's  decision  not  to  set 
technology-based  standards.  However, 
the  site  and  unit-specific  information 
submitted  during  the  permitting  process 
for  individual  units  will  allow  the 
permit-issuing  authority  to  tailor  each 
permit  to  the  particular  risks  and 
circumstances  based  on  the  nature  of 
the  technology,  the  types  of  wastes,  the 
site  locatioa  and  the  regional 
meteorological,  climatic  and 
hydrogeological  characteristics.  For 
example,  in  the  case  of  innovative 
technolo^es,  data  collected  under  a 
RO&D  permit  may  be  submitted  when 
risk  assessment  data  are  not  available. 

A  comprehensive  evaluation  as 
required  by  today  s  rale  will  provide 
assurance  that  the  permitted 
miscellaneous  unit  poses  a  minimal 
environmental  threat.  However, 
situations  may  arise  when  the  Agency 
must  deny  a  permit  or  defer  a  decision 
until  adc&tional  data  become  available. 
Under  certain  circumstances,  to  obtain 
the  additional  data,  a  research, 
development,  and  demonstration  permit 
might  be  appropriate.  In  cases  where  ibe 
permit  apf^ication  must  be  denied,  the 
Agency  wnll  follew  the  procedures  fox 
the  Notice  of  Deficiency  (NOD)  undcAr  40 
CFR124L3. 

The  major  disadvantage  of  the 
proposed  approach  is  that  the  bulk  of 
the  design,  construction,  operation, 
monitoring,  and  closure  specifications 
will  be  developed  and  specified  through 
the  permit  process.  As  discussed  above, 
the  Agency  will  review  and  adopt  or 
modify  rrievant  requirements  &om 
Subparts  1  through  O  of  Part  264,  as 
appropriate.  As  more  permitting  or 
research  experience  and  knowledge  are 
gained,  the  Agency  may  develop 
guidances  for  specific  types  of  feciKties 
to  aid  the  permit  applicant  and  writer 
(e.g.,  the  Agency  is  preparing  guidance 
on  open  burning  and  open  detonation  of 
explosive  wastes  and  on  emplacement 
of  wastes  in  certain  massive  geologic 
formations  such  as  salt  domes).  In 
addition,  the  Agency  will  provide 
assistance  to  a  permit  applicant  or 
writer. 

1.  Examples  of  Units  Covered  Ui^fler 
Subpart  X  I 

Because  the  Agency  intends  Subpart 
X  to  cover  "miscellaneous"  units, 
including  hiture  technologies,  a 
definitive  list  of  the  units  that  will  be 
covered  under  the  subpart  cannot  be 
provided.  However,  the  Agency  agrees 
that  it  will  be  helpful  to  identify  several 


types  of  units  that  may  receive  permits 
issued  under  Subpart  X. 

a.  Placement  of  Hazardous  Waste  in 
Geologic  Repositories.  Placement  of 
containerized  hazardous  waste  or  bulk 
non'4iquid  hazardous  waste  in  geologic 
repositories  such  as  underground  salt    - 
formations,  mines,  or  caves,  either  for 
the  purpose  of  disposal  or  long-term 
retrievable  storage,  is  included  under 
Subpart  X.  ClariBcation  of  imits  that  are 
regulated  under  the  RCRA  permit-by- 
rule  for  injection  wells  with 
Underground  Injection  Control  permits 
is  included  in  ID  B.2.(e)  of  the  preamble. 

Restrictions  on  land  disposal  of 
hazardous  waste  imposed  by  sections 
3004(d)  through  (m)  of  RCRA  apply  to 
these  units.  These  standards  dictate  that 
restricted  hazardous  wastes  cannot  be 
disposed  of  on  land  beyond  specified 
dates,  unless  they  are  treated  in 
compliance  with  Agency-established 
treatment  standards  or  unless  EPA 
grants  a  variance  that  demonstrates  that 
there  will  be  no  migration  out  of  the  unit 
for  as  long  as  the  wastes  remain 
hazardous. 

b.  Placement  of  Hazardous  Waste  in 
Deactivated  MisstJs  Silos.  Treatiaant,  ■ 
storage,  and  disposal  of  hazardous 
waste  in  deactivated  missile  silos  that 
are  not  underground  infection  wells  or 
are  not  covered  under  Part  264 
standards  will  be  covered  under  Subpart 
X.  However,  to  the  extent  that  the 
deactivated  missile  silo  meets  the 
regulatory  definition  of  an  injection  well 
or  tank  it  would  be  regulated  under  40 
CFR  Part  146  or  Part  264.  respectively. 
Clarification  as  to  units  that  are 
regulated  under  the  RCRA  permit  by- 
rule  for  injection  wells  with 
Underground  Injection  Control  permits 
is  included  in  III  B.2.(e)  of  the  preamble. 

c.  Thermal  Treatment  Units  Other 
Than  Incinerators.  A  numb  sr  of 
different  types  of  thermal  treatment 
units,  including  combustion  and 
noncombustion  types,  are  in  operation 
today  and  have  potential  application  to 
hazardous  waste  treatment.  Combustion 
and  noncombustion  units  such  as  molten 
salt  pyrofysis,  calcination,  wet-air 
oxidation,  and  microwave  destruction, 
which  are  not  covered  under  Part  264 
Subpart  O  regulations  will  be  covered 
under  Subpart  X.  Many  of  these  units 
have  not  yet  operated  on  a  commercial 
scale,  but  owners  of  some  of  these  units 
are  expected  to  seek  RCRA  hazardous 
waste  facility  permits  for  commercial 
operation  in  the  future. 

d.  Open  Burning/Open  Detonation  of 
Explosive  Wastes.  These  units  (as 
defined  in  S  2^.382)  are  neither  typical 
thermal  treatment  units  nor  incinerators. 
The  Agency  promulgated  interim  status 


standards  applicable  to  open  burning 
and  open  detonation  units  in  Subpart  P 
of  Part  285  (5  285.382  onMay  Ifl.  1980 
(45  FR  33251)).  These  standards  require 
(1)  that  units  be  operated  in  a  manner 
that  does  not  threaten  human  health  and 
the  environment  and  (2)  that  a  nunimum 
safe  distance  from  other  properties  be 
maintained  when  waste  explosives  are 
disposed  of  by  open  burning  or  open 
detonation.  Permitting  of  hazardous 
waste  management  units  for  open 
burning  or  open  detonation  of  waste 
explosives  is  covered  in  the  Subpart  X 
rule.  When  upgrading  existing  units  or 
permitting  new  units,  the  applicable 
portions  rfPart  265  Subpart  P  standards 
(e.g.,  minimum  safe  distances)  will  be 
incorporated  during  issuance  of  Subpart 
X  permits.  Because  OB/OD  is  a 
treatment  process,  it  is  not  subject  to  the 
land  disposal  restrictions  imposed  by 
sections  3004  (d)  through  (m)  of  RCRA. 

e.  Certain  Chemical,  Physical,  and 
Biological  Treatment  Units.  Hazardous 
waste  management  units  that  treat 
hazardous  waste  by  chemical,  physical 
or  biological  methods  in  units  other  than 
tanks,  surface  impoundments,  and  land 
treatment  units  (ihiriiig  interim  status  are 
covered  under  Subpart  Q  ef  Part  265  The 
Subpart  X  regulations  of  Part  264  and 
the  applicable  portion  of  Subpart  Q  of 
Part  265  will  be  consideced  in  permitting 
these  units.  Under  the  land  disposal 
restrictions,  no  in'Situ  hazardous  waste 
treatment  on  land  will  be  permitted 
(without  thepr/oruse  of  a  best 
demonstrated  available  technology 
(BDAT)  for  treatment).  Therefore,  none 
of  the  in-situ  treatment  methods  will  be 
Subpart  X  units/technologies. 

2.  Examples  of  Units  Not  Covered  or 
Units  for  Which  Subpart  X  Permits  Will 
Not  Be  Issued 

a.  Treatment,  Storage,  and  Disposal  in 
Units  Currently  Regulated  Under  Part 
264.  Under  today's  rule,  treatment. 
storage,  or  disposal  in  imits  now 
regulated  under  Part  264inay  be 
permitted  only  under  the  applicable 
subparts  of  Part  264.  For  example, 
placement  of  hazardous  waste  in  a  tank 
or  surface  impoundment  for  treatment  is 
covered  under  Subpart  ]  or  Subpart  K. 
respectively,  and  disposal  of  hazardous 
waste  in  a  tank  is  covered  under 
Subpart  N,  and  must  be  permitted  using 
those  standards. 

b.  Open  Burning  of  Nonexplbsive 
Hazardous  Waste.  Although  by  its  terms 
Subpart  X  applies  to  all  units  not 
covered  under  Part  264.  including  open 
burning  and  open  detonation  of 
nonexplosive  hazardous  waste,  the 
Agency  has  concluded  that  open  burning  ^ 
of  such  non'explosive  waste  cannot  be 
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conducted  in  a  manner  that  is  protective 
of  human  health  and  the  environment. 
The  Agency  made  this  finding  in  1980  in 
promulgating  the  general  ban  on  open 
burning  of  nonexplosive  hazardous 
waste  (40  CFR  265.382)  and  has  no  new 
information  to  suggest  this  conclusion 
should  be  revised.  The  Agency. 
therefore,  intends  to  deny  any  permit 
applications  it  receives  under  Subpart  X 
for  such  activities. 

c.  Units  Excluded  From  Permitting 
Under  Parts  264  and  270.  Certain  units 
are  specifically  excluded  fi-om 
permitting  under  the  Part  264  and  Part 
270  standards.  For  example,  publicly 
owned  treatment  works  and  ocean 
disposal  activities  are  not  permitted 
under  Part  264  standards,  since  they  are 
covered  by  permits-by-rule  (see  40  CFR 
264.1  (c)  and  (e)).  Another  example  is 
operation  of  a  wastewater  treatment 
unit  (40  CFR  264.1(g)(6)).  These  units 
continue  to  be  excluded  from  Part  264 
standards  and  would  not  be  subject  to 
Subpart  X. 

d.  Mobile  Units.  Mobile  waste 
management  units  are  becoming 
available  and  may  be  used  for  treatment 
of  hazardous  wastes  as  part  of  a  general 
waste  treatment  strategy  or  on  a  short- 
term  basis  to  destroy  specific  wastes  for 
remedial  site  cleanup,  spill  control,  and 
other  types  of  emergency  responses. 
These  units  are  presentiy  regulated 
under  40  CFR  264  and  270,  and  certain 
changes  to  the  permit  requirements  have 
been  proposed  and  are  currentiy  being 
evaluated  by  the  Agency.  These  units 
may  also  be  involved  in  research, 
development,  and  demonstration 
activities  and,  as  such,  may  be  covered 
by  a  research,  development,  and 
demonstration  permit. 

Mobile  units  using  technologies  that 
are  covered  under  other  subparts  of  Part 
264.  such  as  incineration  or  treatment  in 
containers,  are  excluded  from  Subpart 
X.  However,  those  units  included  in 
Section  IIIB.1..  which  are  mobile,  are 
covered  under  today's  rule. 

e.  Placement  of  Hazardous  Waste 
Underground  That  Is  Currently 
Regulated  Under  Part  146.  RCRA 
Subpart  X  permitting  will  not  apply 
where  EPA  has  an  existing  permit 
program  which  addresses  the  particular 
hazardous  waste  management  practice. 
It  is  thus  necessary  to  outline  those 
waste  management  practices  currently 
covered  by  the  underground  injection 
control  (UIC)  program.  Hazardous  waste 
injection  is  regulated  under  the 
authorities  and  mandates  of  both  the 
Safe  Drinking  Water  Act  (SDWA)  and 
RCRA.  Wells  must  have  authorization 
under  both  acts  to  operate. 
AuthorizaUon-by-rule  under  40  CFR 
144.21  or  a  UIC  permit  under  40  CFR  144 


Subpart  D  provides  the  SDWA 
authorization  for  hazardous  waste  wells. 
Interim  status  under  40  CFR  265.430  or  a 
RCRA  permit-by-rule  under  40  CFR 
270.60(b)  provides  the  RCRA 
authorization.  This  permit  system  is  in 
place  for  the  injection  in  buUc  form  of 
liquids,  slurries,  and  sludges.  Technical 
standards  for  these  practices  are  in  40 
CFR  Part  146. 

These  current  technical  standards, 
however,  do  not  fully  address  some 
potential  disposal  or  storage  practices 
that  may  fall  under  EPA's  regulatory 
definition  of  well  injection.  EPA  defines 
"well  injection"  in  40  CFR  144.3  and 
146.3  as  the  "subsurface  emplacement  of 
fluids  through  a  bored,  drilled  or  driven 
well;  or  through  a  dug  well,  where  the 
depth  is  greater  than  the  largest  surface 
dimension."  EPA  defines  "fluids"  in  40 
CFR  144.3  and  148.3  as  "material  or 
substance  which  flows  or  moves 
whether  in  a  semisolid,  liquid,  sludge, 
gas  or  any  other  form  or  state." 

A  broad  reading  of  these  definitions 
might  suggest  that  granular  hazardous 
waste  poured  into  a  salt  dome,  for 
example,  would  be  within  the  scope  of 
the  UIC  program.  The  very  recent 
opinion  in  NRDC  v.  EPA,  Cons.  Cases 
No.  85-1915  and  86-1096  (1st  Cir.,  July 
17. 1987)  contains  language  suggesting 
extremely  broad  interpretations  of  the 
scope  of  the  UIC  program.  This  opinion 
remands  regulations  for  the  disposal  of 
high  level  radioactive  waste,  spent 
nuclear  fuel,  and  transiu-anic  wastes  at 
40  CFR  Part  191  which  were 
promulgated  under  the  mandates  of  the 
Nuclear  Waste  Policy  Act  of  1982 
(NWPA)  and  the  authorify  of  the  Atomic 
Energy  Act  of  1954.  Some  of  the  legal 
analysis,  however,  concerns 
interpretations  of  "well  injection"  and 
"fluids"  under  the  SDWA.  The  opinion 
suggests  that  containers  or  solids 
lowered  down  a  shaft  would  be  "well 
injection"  of  "fluids"  if  contaminants  in 
this  material  might  ultimately  "flow"  or 
move  into  the  accessible  environment 
(Slip-Opinion  at  page  29).  The  court  was 
particularly  concerned  that  EPA  had  not 
evaluated  the  relationship  of  the  SDWA 
and  NWPA. 

We  are  currentiy  evaluating  the  legal 
analysis  in  this  opinion  and  will  address 
the  specific  issues  of  these  definitions  at 
a  later  date.  However,  EPA  believes  that 
it  can  address  the  issue  of  RCRA 
Subpart  X  and  UIC  permitting  at  this 
time  for  the  range  of  long-term 
retrievable  storage  and  disposal 
practices.  Part  146  technical  standards 
do  not  currently  address  practices  other 
than  the  injection  of  noncontainerized 
liquids,  slurries,  and  sludges.  Other 
management  practices,  such  as  the 
placement  of  containerized  wastes  or 


solids,  would  require  standards  on  a 
case-by-case  basis.  EPA  intends  the 
environmental  objective  for  these  latter 
practices  to  be  the  same,  such  as  will 
meet  the  requirements  of  the  SDWA  and 
RCRA.  whether  a  particular  practice  is 
termed  to  be  "underground  injection"  or 
not.  Specifically,  in  the  context  of  this 
regulation,  the  Agency  intends  to  apply 
the  mandate  of  the  SDWA  to  prevent 
the  endangerment  of  imderground 
sources  of  drinking  water,  as  is 
consistent  with  RCRA's  mandate  to 
protect  human  health  and  the 
environment. 

This  final  rule  provides  that  the 
Director  apply  standards  for  these 
miscellaneous  management  practices 
through  Uie  RCRA  Subpart  X  permit. 
RCRA  permit  procedures  provide  at 
least  as  much  public  participation  as  the 
UIC  permit  procedures  and  are  thus,  a 
fully  appropriate  vehicle  to  impose 
standards  whether  solely  under  the 
authority  of  RCRA  or  under  the 
combined  authority  of  RCRA  and  the 
SDWA  (See  40  CFR  Part  124).  The  final 
rule,  therefore,  contains  amendments  to 
40  CFR  Part  144.31  which  requires  that  a 
Subpart  X  permit  will  constitute  a  UIC 
permit  for  hazardous  waste  well 
injection  for  which  current  Part  146 
technical  standards  are  not  generally 
appropriate.  In  promulgating  this 
amendment  to  S  144.31,  we  are  not 
specifying  that  these  miscellaneous 
management  practices  constitute 
underground  injection,  but  rather,  to  the 
extent  any  of  these  practices  may  be 
determined  to  be  underground  injection 
S  144.21  will  authorize  a  facility  under 
the  SDWA  if  the  unit  has  a  RCRA 
Subpart  X  permit 

The  above  permitting  scheme  does 
not,  in  and  of  itself,  remove  the 
restrictions  on  the  placement  of 
noncontainerized  or  bulk  liquid 
hazardous  waste  in  any  salt  dome 
formation,  salt  bed  formation, 
underground  mine,  or  cave  under 
section  3004(b)(1).  That  provision 
requires  the  Administrator  to  find,  after 
notice  and  opportunity  for  hearings  on 
the  record  in  the  affected  areas,  that 
such  placement  is  protective  of  human 
health  and  the  environment  to  remove 
the  prohibition.  "Fluids"  under  the  UIC 
program  are  "liquids"  under  S  3004(b) 
when  they  do  not  pass  the  Paint  Filter 
Liquids  Test  contained  in  Method  9095 
of  the  "Test  Method  for  Evaluating  Solid 
Wastes,  Hiysical /Chemical  Methods" 
[EPA  Publication  No.  SW-84611. 

f.  Enclosed  Buildings  Used  for 
Treatment,  Storage,  or  Disposal.  The 
Agency  is  considering  under  separate 
action  the  appropriate  mechanism  to 
permit  activities  in  enclosed  buildings. 
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While  tliis  does  not  rule  out  the 
possibility  that  these  units  could  be 
permitted  under  Subpart  X.  no  decision 
has  been  made  at  this  time. 

g.  Research,  Deveiopwent,  and 
Demonstration  (RD&D)  Units  Covered 
Under  §  270.85.  The  purpose  of  an  RD&D 
permit  is  to  allow  for  testing  and 
demonstration  of  innovative  and 
experimental  technologies,  including  the 
modiFication  of  existing  technologies.  If 
a  unit  meets  the  requirements  of  an 
RO&D  permit  under  }  270.65,  then  that 
unit  will  not  be  eligible  for  a  Subpart  X 
permit  i 

IV.  Amendments  to  Part  280:  Definitions 

After  evaluating  the  public  comments 
and  current  deCnitions  of  Part  260,  the 
Agency  has  added  a  new  definition  for 
"miscellaneous  unit,"  and  has  amended 
the  "landfill"  definition. 

A.  Miscellaneous  Unit 

Today  the  Agency  defines  the  term 
"miscellaneous  unit"  to  refer  to 
hazardous  waste  management  units 
used  to  treat,  store,  or  dispose  of 
hazardous  wastes  that  do  not  fit  the 
current  definition  of  container,  tank, 
surface  impoundment,  pile,  land 
treatment  unit,  landfill,  incinerator, 
boiler,  industrial  furnace,  underground 
injection  well  with  appropriate  technical 
standards  ander  40  CFR  Part  146,  or  unit 
eligible  for  an  RD&D  permit  under 
S  270.85. 

None  of  the  commenters  suggested 
specific  definitions  for  "miscellaneous 
unit."  They  did,  however,  address 
several  units  or  processes  that  they 
believe  should  or  should  not  be  included 
as  miscellaneous  units.  One  commenter 
stated  that  the  definition  of 
"miscellaneous  unit"  is  too  broad  and 
that  the  Subpart  X  standards  along  with 
this  definition  may  further  encumber  the 
already  overburdened  RCRA  permitting 
process.  On  the  other  hand,  another 
commenter  indicated  that  the  definition 
of  "miscellaneous  unit"  is  adequate, 
provided  the  existing  expansive 
definition  of  "landfill"  is  appropriately 
limited. 

Two  commenters  requested 
clarification.  One  suggested  that 
enclosed  buildings  should  not  be 
considered  waste  piles  or  tanks  and, 
therefore,  should  be  considered 
miscellaneous  units.  The  other  stated 
that  clarification  is  necessary  to  avoid 
possible  confusion  between  open 
burning/open  detonation  units  and 
waste  piles  and  other  types  of  units. 

An  additional  commenter  suggested 
that  "open  bnming,"  as  defined  in  40 
CFR  280.10.  does  not  accurately  define 
the  nature  of  the  reaction  that  occurs  at 
facilities  treating  explosive  wastes. 


Another  commenter  proposed  that  the 
definition  of  "open  burning"  be 
amended  to  include  "detonation"  and 
"deflagration."  A  few  commenters 
suggested  that  the  Agency  define  the 
types  of  wastes  that  can  be  burned  or 
detonated  in  open  burning/open 
detonation  units. 

In  general,  it  appears  that  some  of  the 
commenters  believe  that  a  clear 
definition  and  understanding  of 
"miscellaneous  unit"  is  essential  to  meet 
applicable  permitting  requirements 
under  Subpart  X  without  undue  delays. 
Second,  conunenters  requested  a 
definitive  list  of  units,  processes,  or 
technologies  that  can  be  considered 
"miscellaneous  units"  under  Subpart  X 
in  order  to  minimize  any  confusion  in 
the  permitting  process  that  may  result 
from  this  regulation. 

Through  both  the  definition  and  the 
discussion  in  this  preamble,  the  Agency 
has  made  it  clear  what  is  meant  by  a 
"miscellaneous  activity"  and  what  units 
can  be  eligible  candidates  for  Subpart  ^ 
permits.  The  Agency  concluded  that  by 
making  the  definition  of  "miscellaneous 
unit"  bread,  it  allows  the  owner  or 
operator  and  the  regulatory  authority  to 
incorporate  all  types  of  units  not 
previously  covered  under  Part  264.  In 
the  preamble,  we  have  attempted  to 
further  clarify  the  types  of  units  that  are 
covered  and  not  covered  under  Subpart 
X  by  giving  various  examples  under 
each  category.  However,  an  all-inclusive 
list  of  units  covered  by  Subpart  X  is  not 
provided.  To  do  so  would  require 
amending  the  regulation  each  time  a 
new  process  is  developed.  This  would 
greatly  delay  the  permitting  of  such 
units. 

B.  Landfill 

Today's  rule  defines  "miscellaneous 
unit"  as  a  catchall  category.  Previous  to 
today's  change,  landfills  as  defined  in  40 
CFR  260.10  covered  certain  units  tiiat 
did  not  fit  within  the  d^nition  of  other 
land  disposal  units.  Under  that 
provision,  "landfill"  meant  "a  disposal 
facility  or  part  of  a  facility  where 
hazardous  waste  is  placed  in  or  on  land 
and  which  is  not  a  land  treatment 
facility,  a  surface  impoundment,  or  an 
injection  well."  Therefore,  "landfill"  was 
a  catchall  category  for  all  disposal 
facilities  that  did  not  meet  the  definition 
of  a  land  treatment  facility,  a  surface  ' 
impoundment,  or  an  injection  welL  The 
use  of  the  term  "miscellaneous  unit"  as 
the  catchall  category  requires  redefining 
"landfill"  so  as  to  ttmit  it  to  a  discrete 
category  of  specific  units  covered  under 
Subpart  N  of  Part  264.  Therefore,  in  the 
Subpart  X  proposal,  the  Agency 
requested  comments  on  how  to  clarify 


the  landfill  definition  such  that  it  no 
longer  constituted  a  catchall  category. 

After  considering  all  of  the  comments 
received  on  this  issue,  the  Agency  has 
decided  to  define  the  terra  "landfill" 
similar  to  the  definition  in  5  260.10  with 
a  few  minor  modifications.  Under 
today's  rule,  the  Agency  has  defined  the 
term  "landfill"  to  mean  a  disposal 
facility  or  part  of  a  facility  where 
hazardous  waste  is  placed  on  or  in  land 
and  which  is  not  a  land  treatment 
facility,  a  surface  impoundment,  an 
injection  well,  a  pile,  a  salt  dome 
formation,  a  salt  bed  formation,  a  cave, 
or  a  mine. 

In  the  proposed  rule,  the  Agency 
requested  comments  specific  to  the 
redefiiuUon  of  "landfill".  After  a  careful 
review  of  all  the  comments,  the  Agency 
decided  not  to  significantly  change  the 
previous  "landfill"  definition  but  rsdier 
to  clarify  those  units  that  are  classified 
as  "landfill"  facilities. 

A  significant  number  of  comments 
were  received  on  the  proposal  to  revise 
the  existing  "landfill"  definition.  The 
majority  of  these  comments  addressed 
the  adequacy  of  the  proposed  goal  to 
identify  more  precisely  the  types  of 
waste  management  practices  included 
within  this  category.  The  Agency  has 
accomplished  this  goal  by  listii^ 
additional  practices  that  are  either 
included  in  or  excluded  from  the 
definition. 

A  "disposal  focility",  as  defined  hi 
§  260.10,  means  a  facility  used  for 
intentional  placement,  where  waste  will 
remain  after  closure.  This  distinguishes 
storage  and  treatment  in  tanks  from 
disposal  facilities.  However,  it  also 
allows  the  placement  of  wastes  in  tanks 
and  vaults  used  for  disposal  provided 
the  unit  meets  the  landfill  standards. 

The  new  "landfill"  definition  provides 
that  piles  are  not  landfills.  When 
"landfill"  was  defined  in  1980,  it  was 
clearly  the  intent  of  the  Agency  1o 
exclude  piles.  '&s  amending  our  landfill 
definition  to  reflect  this  fact,  we  are 
simply  clarifying  the  scope  of  the 
definition. 

In  the  1984  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  to  the 
Solid  Waste  Disposal  Act,  Congress 
recognized  salt  dome  formations,  salt 
bed  formations,  caves,  and  mines  as 
separate  types  of  hazardous  waste 
facilities  or  units  and  in  section  3004(b) 
directed  the  Agency  to  develop 
standards  for  theee  units.  If  these  units 
were  already  covered  by  the  landfill 
standards,  this  would  be  unnecessary. 
Similarly,  under  section  3004(k)  of 
HSWA,  the  types  of  units  covered  by 
the  land  ban  are  separately  listed  as 
landfills,  salt  dome  formations,  salt  bed 
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forma  tioitt.  underground  mines,  caves. 
etc.  Oeariy.  Gongieia  did  not  intead 
that  tbese  muts  be  covcsed  fay  the  tens 
"landfill." 

"Landfill"  will  cover  tanks  or  vaults 
used  for  disposal  of  hazardous  waste. 
Subpart  j  of  Part  264  only  K^lates 
storey  and  treatment  in  tanks  and  the 
Agency  to  dale  has  not  developed 
specific  standards  for  disposal  of 
hazardous  waste  in  tanks.  However, 
under  limited  drcuastances,  (he 
Subpart  J  standards  do  allow  treatment 
or  storage  tanks  that  cannot  remove  all 
contamination  at  closure  to  dose  and  to 
perform  post-closure  care  in  accordance 
with  the  closure  and  post-closure 
requirements  for  landfills.  Disposal  in 
tanks  will  be  regulated  under  the 
Subpart  N  standards  as  a  landfill 
because  "landfills"  and  the  disposal  of 
hazardous  waste  in  tanks  raises  similar 
human  health  and  enviconmeatal 
concerns  and  because  tanks  are 
similarly  placed  on  or  in  the  land.  This 
does  not  result  in  a  change  in  the  way 
tanks  used  for  disposal  are  regulated, 
since  previous  to  today's  rule  the  landfill 
category  constituted  a  catchall  category 
for  disposal  units  not  re^ilated 
elsewhere. 

By  chai;ging  the  "landfill"  definition, 
the  Agency  has  not  chaiiged  the  status 
of  those  facilities  that  were  previously 
considered  to  be  "landfills".  Rather,  the 
change  has  clarified  the  previously 
described  scope  of  the  definition. 
Consequently,  this  change  has  not 
reduced  the  scope  of  facilities  covered 
under  either  the  land  ban  provisions  of 
section  3004(d)  of  HSWA  or  the 
minimum  technology  requirements  of 
section  3004(o)  of  HSWA. 

V.  Amendments  to  Part  264:  Subpart  X 
RegulatioB  for  MisceHaneoiis  Units 

The  regulations  promulgated  today 
under  40  CFR  Part  264  apply  to 
miscellaneous  waste  management  units 
that  are  used  to  treat,  store,  or  dispose 
of  hazardous  waste.  Conforming 
changes  to  accommodate  the  addition  of 
Subpart  X  are  provided  for  in  Part  264, 
Subparts  B.  E,  F,  G,  and  H.  These 
changes  merely  serve  to  make  the 
general  requirements  of  Part  264 
applicable  to  miscellaneous  units. 

The  Agency  intends  the  general 
facility  requirements  of  Part  264, 
Subparts  A  through  E,  G,  and  H.  to 
apply  to  miscellaneous  units.  In 
addition,  althon^  die  Agency  made  an 
oversight  in  the  prc^osed  rule,  under 
today's  final  rule  the  coirective  action 
requirements  of  section  3004(u)  that 
were  codified  at  40  CFR  264.101 
automatically  apply  to  miscellaneous 
units.  The  Subpart  F  ground-water 
protection  requirements  will  apply 


somewhat  differently  lo  mtsoellaneous 
units  conyaged  lo  thie  conventional 
types  of  «nits.  For  miscellaneous  units. 
Subpart  F  requirements  under  )  264.101 
for  collective  action  will  always  apply. 
However,  the  requirements  under 
S  264.91  through  264.100  for  monitoring 
and  response  action  programs  apply 
only  to  those  units  that  have  a  potential 
for  contamination  of  ^tiund  water. 
These  standards  will  apply  on  a  case- 
by-case  basis  through  die  new  S  264.802, 
which  is  explained  below. 

It  should  be  noted  that  the  term 
"Director"  has  been  substituted  for 
"Regional  Administrator."  "Director^ 
means  the  Regional  Administrator  or  the 
State  Director  in  an  authorized  State,  as 
the  context  requires.  This  change 
conforms  to  the  terminology  selected  for 
use  in  other  recent  amendments  to  the 
hazardous  waste  management 
regulations. 

Hie  promulgated  standards  for 
miscellaneous  units  are  discussed 
below,  section  by  section. 

A.  Section  264.60(h— Applicability 

THoM  section  liniits  the  applicability  of 
the  regulations  of  Subpart  X  to  owners 
and  operators  of  miscellaneous 
hazardous  waste  manag«nent  units.  By 
using  the  tern  "miscellaneous."  this 
section  incorpwates  the  definition  of 
"misoelianeous  unit"  from  (  260.10. 

B.  Section  264.601— Environmental 
Performaace  Standards 

The  nnst  important  features  of  the 

regidfltioiH  for  new  and  existing 
misceUaaeous  waste  management  units 
are  the  environmental  performance 
standards  set  forth  in  |  264.601.  Section 
3004  of  RCRA  requires  that  standards 
applicable  to  owners  and  operators  of 
treatment,  storage,  and  disposal 
facilities  be  those  "necessary  to  protect 
human  health  and  the  environment."  In 
§  264.601,  the  Agency  has  translated  this 
overall  goal  into  a  set  of  objectives  that 
provide  a  guide  for  owners  and 
operators  of  miscellaneous  units  and  for 
permit  writers.  Those  objectives  are  to 
protect  groand  water,  surface  water 
(including  wetlands),  air  quahty,  and 
soil,  which  are  the  principal  pathways 
for  migration  of  hazardous  constituents 
to  receptors.  While  each  of  these 
objectives  must  be  addressed  in  the 
permit  a  permit  may  not  need  to  specify 
conditions  Uiat  protect  each  of  these 
environmental  media. 

Most  of  the  conunenters  suggested 
that  the  environmental  performance 
standards,  if  made  unit-specific,  would 
aid  in  protecting  human  health  and  the 
environment  from  releases  of 
contaminants.  Other  commenters 
objected  to  the  requirement  for  detailed 


ground-water,  stirface  water,  and  air 
quality  assessments,  especially  for 
facilities  using  technologies  where  it  is 
unlikely  that  the  waste  or  its 
constituents  would  come  in  contact  with 
water,  soil,  or  air  media.  As  stated  in  the 
preceding  paragraph,  an  assessment 
mutt  be  conducted  for  each  medium, 
however,  if  the  assessment  shows  that 
there  will  be  no  impact  on  a  given 
medium;  the  permit  need  not  specify 
conditions  to  protect  diat  medium. 

Another  commenter  said  that  these 
standards  are  geared  to  toxic  wastes. 
The  commenter  further  indicated  that,  in 
the  case  of  explosive  wastes,  there  will 
be  a  poor  fit  between  these  regulatory 
requirements  and  a  particular  unit.  The 
commenter  stated  that  ground-water 
migration  is  unlikely  during  open 
burning  of  exploKve  wastes.  The 
performance  standards  require  that  an 
assessment  be  conducted  for  each  of  the 
media.  If  the  assessment  shows  that,  in 
this  case,  ground  water  will  not  be 
impacted,  then  the  permit  need  not 
specify  conditions  to  protect  the  ground 
water. 

TTie  Agency,  however,  does  not  feel 
that  it  is  appn^ate  to  promulgate 
specific  environmental  performance 
standards  at  this  time.  Given  that 
miscellaneous  units  will  be  regulated  by 
issuing  individual  permits  that  are  unit- 
and  site-specific  human  health  and  the 
environment  can  be  protected  without 
being  overly  stringent  in  some  cases 
and/or  too  lenient  in  others.  It  is 
expected  that  the  unit-specific 
environmental  performance  standards 
defined  in  Subparts  I  through  O  will 
provide  baseline,  acceptable  protection 
and,  at  the  same  time,  will  allow 
flexibility  in  issuing  case-by-case 
variation  during  the  permitting  under  the 
Subpart  X  regulation.  In  addition,  the 
Agency  is  developing  unit-specific 
guidance  for  certain  units  and  may,  in 
the  future,  provide  additional 
technology-specific  guidance,  if 
necessary. 

The  Agency  does  not  view  §  264.601 
as  a  set  of  specifications  that  will 
directly  apply  to  all  owners  and 
operators  of  miscellaneous  units.  Rather, 
S  264.601  provides  a  general  set  of 
objectives  that  will  guide  the  permit 
applicant  (owner  or  operator),  the 
Agency,  and  the  public  in  evaluating  the 
acceptability  of  each  unit  and  the 
adequacy  of  the  unit  design  and 
operation  to  mitigate  risk.  The  permit 
applicant  is  expected  to  propose  the 
specifications  for  location,  design, 
construction,  operation,  monitoring, 
maintenance,  closure,  and,  where 
appropriate,  post-closure  care  based  on 
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supporting  data  and  infoimation  on  the 
specific  unit. 

DetaUed  analysis  of  each  factor  in 
i  264.601  may  not  be  necessary  in  a 
permit  application,  depending  on  its 
relevance  to  the  type  of  unit  under 
consideration  and  the  associated  health 
and  environmental  risks.  For  exam[rfe, 
certain  completely  enclosed  biological, 
physical,  or  chemical  treatment  units 
may  not  require  permit  conditions 
imposing  monitoring  requirements  for 
air  or  ground  water.  On  the  other  hand, 
specific  thermal  treatment  units  covered 
under  this  subpart  may  require 
extensive  air  monitoring.  All  of  the 
factors  identified  in  S  264.601.  however, 
should  be  considered  and  their 
relevance  should  be  addressed  in  the 
application. 

Based  on  the  information  about  the 
environmental  impacts,  specific 
conditions  beyond  those  suggested  by 
the  applicant  may  be  included  by  the 
Agency  in  the  permit.  Once  issued,  the 
permit  governs  where  a  unit  is  to  be 
located  and  how  it  is  to  be  designed, 
constructed,  operated,  monitored, 
maintained,  and  closed. 

Few  comments  were  received  on  each 
environmental  medium— e.g.,  ground- 
water migration,  surface  water  and 
soils,  and  air.  The  majority  of 
commenters  elaborated  on  their         I 
concerns  related  to  the  hazard  ' 

assessment  and  the  need  for  controls 
under  the  broad  category  of 
environmental  performance  standards. 
The  commenters  indicated  that  they 
favored  development  of  Subpart  X 
permitting  standards  because  they 
provide  flexibility  for  developing  unit- 
and/or  site-specific  assessments  of 
contamination  of  specific  media  in  the 
permitting  process. 

The  Agency  below  discusses  what 
factors  should  be  considered  by 
applicants  and  permit  writers  in 
assessing  the  potential  for  adverse 
effects  on  each  medium.  These  factors 
include  the  type  of  waste  managed,  the 
types  of  technologies,  the  types  and 
quantities  of  emissions  or  releases,  and 
the  extent  of  migration  or  dispersion  of 
the  waste  in  various  media.  The  permit 
applicant  must  submit  information  OB 
these  assessments,  which  must  be 
included  in  the  permit  in  order  to  be 
considered  as  a  complete  permit 
application.  These  assessments  must  be 
in  sufficient  detail  to  support  the 
applicant's  position  in  demonstrating 
minimal  impact  and/or  minimizing 
adverse  impacts  on  each  medium. 

1.  Ground-Water  and  Subsurface 
Migration 

Section  264.601(a)  lists  several  factors 
to  be  considered  to  prevent  any  release 


that  may  have  adverse  effects  on  human 
health  or  the  environment  due  to 
migration  of  waste  constituents  in  the 
ground  water  or  subsurface 
environment.  These  factors  must  be 
addressed  to  prevent  ground-water 
contamination  and  the  subsurface 
migration  of  hazardous  waste  from 
miscellaneous  units  (e.g..  geologic 
repositories  and  hazardous  waste 
management  units  that  are  placed  in  or 
on  land). 

The  first  factor  includes  the  volume, 
concentration,  and  physical  and 
chemical  characteristics  of  the  waste 
placed  in  the  unit.  The  volume  and 
concentration  determine  the  maximum 
amount  and  concentration  of  waste  that 
may  enter  the  ground  water.  Physical 
and  chemical  characteristics  determine 
(1)  the  toxicity  of  the  waste;  (2)  the 
ability  of  the  waste  to  be  contained, 
immobilized,  degraded,  or  attenuated  or 
to  migrate  in  various  soils  and  materials; 
and  (3)  the  probability  of  undesirable 
reactions  taking  place  among  wastes  or 
between  wastes  and  liners  or  other 
containment  structures. 

The  second,  third,  and  fourth  factors  , 
are  the  hydrogeologic  characteristics  of 
the  site  and  surrounding  land,  the 
existing  ground-water  quality,  and  the 
quantity  and  direction  of  ground-water 
flow,  respectively.  Because  these  three 
factors  affect  the  movement  of  waste 
constituents  in  the  subsurface 
environment,  they  are  crucial  in 
assessing  the  impact  on  human  health 
and  the  environment.  The  hydrogeologic 
characteristics  of  the  site  determine  the 
effect  of  human  activities  in  the  area  on 
the  ground  water.  The  third  factor 
focuses  on  the  existing  ground-water 
quality  and  sources  of  contamination 
other  than  the  miscellaneous  unit.  This 
factor  is  relevant  for  predicting  future 
ground-water  uses  and  the  incremental 
risk  of  the  new  unit.  The  fourth  factor 
assesses  the  rate  and  direction  of 
migration  and  the  potential 
contamination  of  the  site. 

The  fifth  factor  is  the  proximity  to  and 
withdrawal  rates  of  current  and 
potential  ground-water  users.  While 
ground  water  as  a  source  of  drinking 
water  is  a  primary  concern,  agricultural 
and  industrial  uses  of  ground  water 
should  also  be  considered.  Clearly, 
water  that  is  contaminated  by 
hazardous  waste  leachate  may  present 
health  risks.  Information  on  State 
ground-water  planning  and  regulatory 
efforts  should  also  be  considered.  Also, 
any  changes  in  ground-water 
withdrawal  rates  or  patterns  can  alter 
the  rate  of  ground-water  movement, 
which  infiuences  the  rate  and  direction 
of  migration  of  contaminants  to 
exposure  points.  This  information  is  not 


only  necessary  to  identify  potential 
impacts  to  the  ground  water,  but  it  also 
can  be  used  in  determining  monitoring 
well  locations,  where  necessary. 

The  sixth  factor  focuses  on  land-use 
patterns.  Land-use  patterns  can  change 
hydrogeologic  characteristics  and  they 
in  turn  can  alter  the  rate  and  direction  of 
potential  migration  to  and  distribution  of 
wastes  in  ground  water.  This 
information  will  be  used  to  identify 
potential  impacts  to  the  ground  water. 
The  seventh  factor  is  movement  of 
waste  constituents  in  the  subsurface. 
This  includes  migration  of  waste  in 
gaseous  or  vapor  forms.  Subsurface 
migration  of  wastes  is  a  type  of 
environmental  degradation  apart  from 
contamination  of  ground  water.  The 
Love  Canal  incident  provides  a  classic 
example  of  unsaturated  zone  migration. 
There,  waste  constituents  migrated  from 
a  landfill  into  the  basements  of  nearby 
homes.  The  residents  were  directly 
exposed  through  physical  contact  with 
waste  and  inhalation  of  volatile 
contaminants.  The  potential  adverse 
effects  of  subsurface  migration  of  waste 
constituents  must  be  considered  in 
addition  to  any  direct  effects  on  surface 
water  and  ground  water.  The  same 
factors  that  influence  ground-water 
protection  are  significant  when 
considering  subsurface  migration. 

Both  the  saturated  and  unsaturated 
zones  must  be  considered  in  evaluating 
the  potential  for  subsurface  migration. 
This  requires  knowledge  of  the 
characteristics  of  the  waste  in  the  unit 
and  the  hydrogeology  of  the  surrounding 
area.  The  patterns  of  land  use  in  the 
area,  including  proximity  to  residential 
buildings,  are  particularly  important 
here. 

Also  considered  in  factor  seven  is  the 
migration  of  wastes  to  the  soil  root  zone 
of  food-chain  crops  and  other 
vegetation.  Phytotoxicity  may  occur  as  a 
result,  as  in  the  case  of  heavy  metals  at 
high  concentrations.  Even  more 
important,  roots  may  absorb  certain 
hazardous  constituents,  which  the  plant 
may  uptake  and  pass  into  the  human 
food  chain. 

The  eighth  and  ninth  factors  are  the 
potential  adverse  impacts  that  exposure 
to  waste  constituents  can  have  on 
human  health  and  on  animal  health, 
plants,  and  physical  structures, 
respectively.  This  potential  depends  on 
many  factors,  including  the 
concentration,  quantity,  toxicity,  and 
transport  of  the  waste  constituents. 

One  commenter  agreed  that  the 
factors  listed  in  §  264.601  for  ground 
water  were  necessary  to  evaluate  the 
adequacy  of  protection  provided  by  a 
particular  unit.  Another  commenter 


suggested  that  the  rale  is  ondear  on 
how  the  need  lor  ground-water 
monitoring  will  be  evaluated.  One  other 
commenter  qttestioned  why  all  units 
must  provide  data  on  hydrogeologic 
charact«ri8tic8,  land-use  patterns, 
ground-water  quality,  associated  human 
health  effects,  and  animal  and  crop 
exposure  assessments.  This  commenter 
further  suggested  that  data  requirements 
be  taibred  to  the  specific  type  of  unit. 
Another  commenter  pointed  out  that  it  is 
not  necessary  to  perform  a  detailed 
ground-water  and  surface  water 
assessment  for  a  facility  managing  or 
treating  a  waste  that  never  comes  in 
contact  with  the  surface  of  the  ground. 
For  example,  some  open  detonation 
facilities  have  a  synthetically  lined 
detonation  range. 

In  response  to  the  above  concerns,  the 
Agency  does  not  necessarily  require 
that  all  misceiianeous  units  provide  a 
detailed  assessment  for  each  of  the  nine 
factors.  The  standard  in  {  27Y).23(b) 
requires  that  the  factors  be  considered 
and  evaluated,  and  assessment  data 
must  be  presented  in  the  permit 
application.  If  the  permit  apphcant's 
preliminary  assessment  of  these  factors 
indicates  that  the  facility  will  not  impact 
the  factor,  and  the  preliminary 
assessment  of  that  factor  is  convincing 
to  the  Director,  then  a  detailed 
assessment  is  not  needed.  However,  a 
detailed  assessment  and  associated 
permit  conditions  mast  be  developed  for 
those  factors  found  by  the  preliminary 
assessment  to  have  the  potential  for 
ground-water  contamination  and 
migration.  The  preUminary  and  detailed 
assessment  procedures  are  not 
envisioned  as  a  two-tiered  permit 
process.  The  preliminary  assessment  is 
a  tool  used  by  an  applicant  to  avoid  the 
need  to  conduct  a  detailed  assessment, 
if  the  preliminary  assessment  shows 
that  a  detailed  assessment  is  not 
necessary.  The  adequacy  and  findings  of 
the  assessments  will  be  considered  by 
the  Director  as  part  of  the  permit  review 
process. 

2.  Surface  Water  (Including  Wetlands) 
and  Surface  Soils 

Improper  disposal  of  hazardous 
wastes  can  have  immediate,  far- 
reaching,  and  long-term  effects  on 
human  health  or  the  environment  due  to 
migration  of  waste  constituents  in 
surface  water  or  wetlands  or  on  surface 
soils.  Units  for  which  factors  related  to 
surface  water,  wetlands,  and  surface 
soils  may  require  particular  emphasis 
are  those  that  are  situated  on  land  and 
are  used  in  an  open  or  semi-enclosed 
manner.  It  is,  therefore,  essential  to 
ensure  that  these  structures  are 
designed  and  constructed  to  prevent 


surface  water,  wetlands,  and  surface 
soil  contamination. 

Many  of  the  same  factors  that 
influence  ground-water  protection  and 
minimize  risk  from  subsurface  migration 
of  waste  constituents  are  significant  for 
the  protection  of  surface  water, 
wetlands,  and  surface  soils.  Therefore, 
the  sections  listed  in  §  264.601(b)  are 
similar  to  those  in  S  264.601(a). 

The  first  factor  to  be  evaluated  is  the 
volume  of  the  waste  in  the  unit  and  the 
waste's  physical  and  chemical 
characteristics.  This  factor  determines 
the  potential  for  contamination  of 
surface  water,  wetlands,  and  surface 
soils. 

Hie  effectiveness  of  containment 
structures  should  be  considered  in  the 
second  factor  because  surface  waters, 
wetlands,  and  surface  soils  may  be 
contaminated  by  ground-water 
migration  and  by  overland  flow  of  waste 
constituents.  Precipitation,  run-on.  and 
runoff  controls  and  subsurface 
structures  should  be  considered, 
including  liners,  dikes,  diversion  ditches, 
and  cut-off  walls. 

The  third,  fourth,  fifth,  and  sixth 
factors  require  considerations  of  the 
hydrogeology  and  climate  of  the  area. 
These  factors  evaluate  the  area's 
topography,  rainfall  patterns, 
characteristics  of  ground-water  flow, 
and  the  proximity  of  a  unit  to  surface 
waters.  These  factors  determine  the 
distribution  and  degree  of  surface  water, 
wetlands,  and  surface  soil 
contamination. 

"Hie  seventh,  eighth,  and  ninth  factors 
evaluate  patterns  of  surface  water  and 
land  use,  existing  surface  water, 
wetlands,  and  surface  soil  quahty,  other 
sources  of  contamination,  and  water 
quality  standards.  This  information  is 
needed  to  provide  insight  into  the 
hkelihood  of  health  or  environmental 
impacts.  Water  quality  standards 
provide  numerical  and  narrative  criteria 
tied  to  particular  uses  of  water  bodies. 
These  criteria  should  guide  the  Agency, 
permit  applicants,  and  the  public  in 
evaluating  the  acceptability  of  managing 
waste  in  a  particular  unit. 

In  the  tenth  and  eleventh  factors,  the 
impacts  of  waste  constituents  entering 
surface  waters  on  human  health  and  on 
animals,  plants,  and  physical  structures 
must  also  be  analyzed. 

One  commenter  suggested  that 
surface  soil  for  the  active  portion  of 
open  burning/open  detonation  facilities, 
as  well  as  soil  samples  from  the  primary 
downwind  areas,  be  monitored  and  that 
the  monitoring  schedule  be  based  on  the 
volume  of  waste  destroyed.  The  Agency 
has  concluded  that  establishment  of 
monitoring  schedules  is  more 


appropriately  defined  in  the  permitting 
process  than  in  the  standards.  However, 
because  open  burning/ open  detonation 
of  explosive  waste  is  carried  out  in  pits, 
trenches,  or  on  the  ground  surface,  or  in 
areas  exposed  to  precipitation,  the 
Agency  agrees  that  it  is  vital  that  the 
factors  in  this  section  be  adequately 
addressed  so  that  run-on  and  runoff  are 
controlled  and  residual  wastes  are 
effectively  contained  within  a  well- 
defined  open  burning/open  detonation 
area. 

3.  Air 

Some  waste  management  units  may 
present  a  significant  potential  for 
adverse  effects  on  air  quality.  Section 
264.601(c)  requires  the  prevention  of  any 
release  that  may  have  adverse  effects 
on  human  health  or  the  environment  due 
to  migration  of  waste  constituents  in  the 
air,  and  lists  various  factors  that  may  be 
considered  in  protecting  air  quality. 

The  first  factor  considers  the  volume 
and  characteristics  of  the  waste  in  the 
unit  and  its  potential  to  react  or 
evaporate  to  form  gaseous,  aerosol,  or 
particulate  products  that  enter  the 
atmosphere. 

The  second  factor  considers  the 
effectiveness  of  systems  and  structures 
to  prevent  gaseous,  aerosol,  or 
particulate  emissions. 

The  third  factor  considers  the 
operating  parameters  of  the  units  that 
make  air  emissions  likely  and  create  a 
potential  for  the  production  of  toxic  or 
explosive  gases,  aerosols,  or 
particulates. 

The  fourth  and  fifth  factors  take  into 
account  the  atmospheric,  meteorologic. 
and  topographic  conditions  of  the  site 
location,  the  existing  air  quality,  and  the 
sources  of  contamination  near  the  site. 

The  sixth  and  seventh  factors  assess 
the  potential  adverse  impacts  on  human 
health  and  on  plants,  animals,  and 
physical  structures.  Of  special  concern 
is  the  inhalation  of  hazardous 
constituents  by  humans  exposed  to  air 
emissions  from  these  units. 

Units  for  which  these  air  standards 
have  particular  importance  include  open 
burning/open  detonation  units  and 
thermal  treatment  units,  such  as 
calcination,  pyrolysis,  and  multi-hearth 
furnaces.  In  most  cases,  air  emissions 
from  open  burning/open  detonation 
cannot  be  controlled  since  it  is 
impossible  to  operate  these  units  under 
totally  enclosed  conditions.  Because  of 
this,  it  is  essential  that  open  burning/ 
open  detonation  (OB/OD)  permit 
applicants  consider  the  volumes  and 
characteristics  of  the  waste,  as  well  as 
the  meteorologic  and  topogra[^ic 
conditions  of  the  site  location.  However, 
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one  commenter  suggested  an  alternative 
technology  for  controlling  air  emissions 
from  open  burning  (not  detonation]  of 
explosive  wastes.  This  technology 
effectively  reduces  emissions  by  using 
an  air  scrubber.  It  may,  therefore,  be  an 
attractive  option  for  some  facilities  that 
open  bum  explosive  wastes.  In  addition, 
units  that  thermally  treat  hazardous 
wastes  can  release  hazardous  air 
emissions.  While  permits  for  these 
thermal  treatment  units  may  incorporate 
most  of  the  incinerator  performance 
standards  under  Part  264,  these 
standards  may  not  be  sufficient  or 
applicable  for  Subpart  X  units:  therefore, 
these  units  must  provide  the  assessment 
of  air  quality  factors. 

One  commenter  observed  that  just  as 
a  surface  facility  must  consider  and 
guard  against  accidental  contamination 
of  waters  or  soils,  it  must  also  consider 
the  possibility  of  contaminated  air  or 
gas  emissions.  Therefore,  this 
commenter  suggested  that  the  seven 
fectors  included  in  §  264.601(c)  be  fully 
considered.  In  contrast,  commenters 
expressed  concern  over  the  use  of  the 
word  "any"  release,  viewing  it  as  too 
restrictive  and  not  warranted  for  general 
applicability  to  all  units.  Three 
commenters  noted  that  air  emission! 
resulting  from  OB/OD  cannot  be 
controlled  and.  therefore,  this 
technology  should  be  exempt  from  the 
requirements  of  S  264.601(ci. 

By  using  the  word  "any,"  the  Agency 
does  not  necessarily  mean  "no" 
releases.  When  a  potential  exists  for  a 
release  (e.g..  during  OB/OD,  where  air 
emissions  are  difTicult  to  control),  an 
assessment  must  be  made  of  all  the 
factors  important  in  protecting  air 
quality. 

There  was  also  concern  that  if  the  unit 
is  subject  to  evaluation  and  to 
permitting  requirements  for  stationary 
sources  under  the  Clean  Air  Act  or 
under  State  and  local  air  pollution 
control  standards,  such  standards 
should  be  implemented  by  these 
authorities,  as  they  are  beyond  the 
Agency's  authority  under  RCRA  in  those 
jurisdictions.  The  Agency  does  not  agree 
that  its  RCRA  authority  does  not  apply 
to  air  emissions.  Section  3004(n)  clearly 
requires  EPA  to  control  air  emissions 
from  hazardous  waste  facilities.  EPA 
will  attempt  to  minimize  any  duplication 
of  control  by  incorporating  applicable 
standards  from  the  Clean  Air  Act  into 
the  RCRA  permit.  A  permit  may  also 
include  additional  necessary  conditions 
imposed  under  RCRA  authorities.  For 
example,  current  standards  under  the 
Clean  Air  Act  may  not  address  all  types 
of  hazardous  air  emissions  at  treatment, 
storage,  and  disposal  facilities. 


One  commenter  also  objected  to  the 
use  of  "hazardous  constituent"  in 
§  264.601.  He  preferred  "hazardous 
constituent  of  the  waste."  The  Agency 
did  not  change  the  wording  "hazardous 
constituent"  because  if  the  unit  is  only 
monitored  for  hazardous  constituents  of 
the  waste,  then  hazardous  constituents- 
of  possible  reaction  products  will  go 
undetected. 

Another  commenter  suggested  that 
since  most  State  air  pollution  control 
regulations  prohibit  open  burning  but 
provide  an  exemption  for  explosive 
waste,  the  RCRA  permitting  of  open     - 
burning  should  be  limited  to  those 
exemptions  or  waivers.  The  Agency 
agrees  with  this  commenter  and  has 
restricted  permitting  of  OB/OD  to 
explosive  wastes. 

One  commenter  indicated  that  a  study 
is  being  completed  to  identify  and 
characterize  emissions  generated  at 
military  OB/OD  facilities.  This 
commenter  suggested  that  the  Agency 
consider  the  data,  conclusions,  and 
recommendations  from  this  study  in 
determining  the  type  of  monitoring 
requirements  for  OB/OD  disposal 
activities.  The  Agency  intends  to  use 
this  information  in  developing  a  permit 
guidance  document  on  OB/OD. 

C.  Section  264.602— Monitoring, 
Analysis,  Inspection,  Response, 
Reporting,  and  Corrective  Action 

Under  S  264.602.  each  miscellaneous 
waste  management  unit  must  have  a 
monitoring  program  that  includes,  where 
appropriate,  a  ground-water,  surface 
water,  soils,  and  air  quality  monitoring 
system.  (Alternatives  to  ambient  air 
monitoring  and  analysis  may  include 
analysis  of  waste,  emissions 
measurements,  and  periodic  monitoring 
with  portable  detectors.)  A  monitoring 
program  must  include  procedures  for 
sampling,  analysis,  and  evaluation  of 
data,  suitable  response  procedures,  and 
a  regular  inspection  schedule.  This 
requirement  is  intended  to  ensure  that 
the  permit  specifies  all  monitoring, 
inspection,  and  response  activities  and 
the  frequency  with  which  these 
activities  are  to  be  conducted.  Including 
these  specifications  in  the  permit  will 
require  monitoring  by  the  owner  or 
operator  to  prevent  violation  of  permit 
requirements  and  to  prevent  damage.  It 
will  also  enable  the  oversight  agency, 
through  inspections  and  enforcement,  to 
assess  whether  the  unit  is  in  compliance 
with  the  permit  and.  therefore,  with  the 
requirements  of  S  264.601. 

Since  each  miscellaneous  unit  covered 
by  this  section  may  be  distinctive  in  its 
design,  operation,  and  location,  the 
Agency  is  leaving  the  specifications  as 
well  as  the  extent  of  the  monitoring. 


inspection,  and  response  program  to  the 
evaluation  of  the  permitting  official.  At  a 
minimum,  the  monitoring  program  for  a 
miscellaneous  unit  should  be  capable  of 
determining  the  unit's  impacts  on  ground 
water  in  the  uppermost  aquifer,  surface 
water,  air  quality,  and  the  extent  of 
surface  and  subsurface  contaminant 
migration,  to  ensure  compliance  with 
§  264.601. 

The  program  should  consider  the 
following:  (1)  The  depth  and  location  of 
monitoring  wells  or  other  sampling 
devices  necessary  to  obtain 
representative  samples  of  constituents 
in  various  media:  (2)  the  constituents  to 
be  monitored  and  the  frequency  of 
monitoring;  (3)  procedures  to  maintain 
the  integrity  of  monitoring  devices;  (4) 
sample  collection  and  preservation 
procedures;  (5)  analytical  methods  used 
for  sampUng  and  analysis:  (6)  applicable 
procedures  for  the  evaluation  of  data 
from  the  monitoring  program;  and  (7) 
appropriate  response  procedures  for 
cases  where  the  monitoring  program 
indicates  that  the  unit  is  not  in 
compliance  with  §  264.601. 

The  monitoring,  inspection,  and 
response  program  under  a  Subpart  X 
permit  will  include  requirements  linking 
inspections  and  monitoring  of  the  unit  to 
the  appropriate  response.  The  Agency 
will  incorporate  the  Part  264  Subpart  F 
standards  for  ground-water  monitoring, 
protection,  and  corrective  action  for 
estabhshing  a  ground-water  monitoring 
program  at  appropriate  Subpart  X  units. 

The  owner  or  operator  of  each 
miscellaneous  waste  management  unit 
covered  by  this  section  must  comply 
with  the  biennial  reporting  requirements 
specified  under  S  264.75.  These 
requirements  are  the  same  as  those  in 
effect  for  all  hazardous  waste  treatment, 
storage,  and  disposal  facilities  that  are 
specifically  regulated  under  Part  264. 

Under  RCRA  authority  contained  in 
sections  3004  (u)  and  (v),  the  Agency  is 
developing  standards  for  corrective 
action  at  facilities  seeking  a  RCRA 
permit.  EPA  has  already  codified  the 
general  obligation  to  perform  corrective 
action  for  release  from  Solid  Waste 
Management  Units  (SWMUs)  at 
hazardous  waste  facilities  (see  40  CFR 
264.101).  In  the  interim,  EPA  will  make  a 
decision  on  appropriate  corrective 
actions  for  SWMUs  on  a  case-by-case 
basis  in  individual  permit  proceedings. 
These  standards,  scheduled  to  be 
proposed  in  late  1987,  will  be  applicable 
to  hazardous  waste  management  units 
including  Subpart  X  units  to  the  extent 
that  they  can  be  applied  without 
resulting  in  highly  hazardous  situations 
or  adverse  cross-media  contamination 
and  are  technically  feasible.  Until  these 


new  standards  are  finalized,  the 
corrective  action  requirements  in 
§  264.101  apply  to  Subpart  X. 

One  commenter  suggested  that  the 
regulations  relating  to  ground-water  and 
surface  water  monitoring  are  necessary 
but  should  be  clarified.  'The  commenter 
further  noted  that  for  some  operations 
(e.g..  OB/OD)  only  some  of  the  factors 
need  to  be  addressed.  Additionally,  this 
commenter  suggested  that  the  scope  of 
the  requirements  should  be  clarified 
when  a  more  extensive  analysis  is 
indicated.  In  this  commenter's  opinion, 
the  requirement  in  §  270.23(b)  is  overly 
broad  and  the  information  necessary  for 
detailed  assessments  often  will  not  be 
available.  Thus,  these  assessments  may 
be  prohibitively  expensive  if  the 
requirement  is  broadly  interpreted. 
Another  commenter  was  concerned  that 
the  Agency  is  leaving  the  specifications, 
as  well  as  the  extent  of  the  monitoring, 
inspection,  and  response  requirements, 
to  the  evaluation  of  the  permitting 
official. 

The  Agency  agrees  to  some  extent 
with  these  commenters.  If  the  Agency 
provides  a  comprehensive  hst  of  permit 
requirements,  it  will  be  easier  for  both 
permit  applicants  and  permit  ivriters  in 
addressing  the  informational 
requirements.  However,  because  of  the 
diversity  of  the  types  of  miscellaneous 
units,  it  is  impossible  to  identify  specific 
information  requirements  for  individual 
units.  Where  applicable,  the  Agency 
prefers  that  a  permit  applicant  provide 
(a)  detailed  plans  and  engineering 
reports;  (b)  hydrologic,  geologic, 
atmospheric,  and  meteorologic 
assessments;  (c)  information  on  the 
potential  pathways  of  exposure  of 
humans  or  environmental  receptors  and 
the  extent  of  exposure;  and  (d)  closure 
and  post-closure  procedures.  In 
addition,  because  the  nature  of  each  unit 
can  vary  a  great  deal,  any  steps  taken  to 
meet  the  requirements  of  the  Subpart  X 
environmental  performance  standards 
must  also  be  furnished. 

One  commenter  was  concerned  that 
the  Subpart  F  standards  for  ground- 
water monitoring  are  not  mandated, 
carte  blanche,  but  are  used  where 
appropriate.  He  noted  that  in  some 
sections  it  is  clearly  stated  that 
miscellaneous  units  need  not  comply 
with  Subpart  F  requirements,  and  that 
conversely,  in  other  sections  of  the 
rules,  the  Agency  implies  that  the  permit 
appUcant  must  comply  with  Subpart  F 
where  ground-water  monitoring  is 
deemed  necessary.  This  commenter 
suggested  that  these  inconsistencies 
should  be  clarified  to  require  permit 
applicants  to  establish  a  groimd-water 
monitoring  program  where  it  is 


necessary  to  protect  human  health  and 
the  environment.  The  Agency  agrees 
and  requires  compliance  with  Subpart  F 
ground-water  monitoring  requirements 
on  a  case-by-case  determination  when 
necessary  to  protect  human  health  and 
the  environment. 

The  monitoring,  analysis,  inspection, 
response,  and  reporting  requirements 
described  in  this  rule  are  designed  to  be 
generic  with  the  establishment  of  unit- 
specific  requirements  during  the 
permitting  process.  By  providing 
specifics  for  OB/OD  units  and  geologic 
repositories  in  permit  guidance  to  be 
developed,  the  Agency  will  identify  unit- 
specific  monitoring  and  analysis  needs. 

D.  Section  264.603— Post-Closure  Care 

In  addition  to  complying  with  the 
appropriate  post-closure  standards  of 
Subpart  G  of  Part  264  during  the  post- 
closure  care  period,  owners  and 
operators  of  miscellaneous  units 
permitted  under  Subpart  X  that  dispose 
of  hazardous  wastes  must  continue  to 
meet  the  environmental  performance 
standards  of  S  264.601  that  applied  in 
the  operating  period.  This  requirement  is 
included  to  ensure  that  units  used  for 
disposal  are  maintained  properly  after 
closure.  It  is  also  applicable  to  treatment 
or  storage  units  that  cannot  completely 
remove  or  decontaminate  soils  or 
ground  water  at  closure. 

Maintaining  the  imit  during  this  period 
must  be  based  upon  procedures  that  are 
specified  in  a  written  post-closure  plan, 
as  required  in  S  264.118.  Where 
appropriate,  the  post-closure  plan  must 
include  monitoring,  response,  and 
maintenance  procedures. 

In  response  to  post-closure 
requirements,  one  commenter 
recommended  that  the  miscellaneous 
unit  concept  also  be  incorporated  into 
Part  265.  He  stated  that  this  would  allow 
for  the  use  of  innovative  technologies 
during  closure  of  facilities  with  interim 
status.  He  also  stated  that  often 
materials  present  at  sites  regulated 
under  Part  265  must  be  treated  as  part  of 
the  closure  activity  and  that  preparation 
of  a  RCRA  Part  B  permit  application  for 
new  activities  at  a  facility  can  take  up  to 
two  years.  He  argued  that  some 
regulatory  mechanism  should  be 
available  for  the  amendment  of  a  RCRA 
Part  A  permit  to  allow  for  new  activities 
related  to  the  closure  of  a  site.  Unless 
the  miscellaneous  unit  concept  is 
expanded  to  Part  265  and  an  expeditious 
procedure  is  developed  to  amend  Part  A 
permits,  new  technologies  for  treating 
hazardous  waste  will  be  largely 
unavailable  to  facilities  closing  under 
interim  status. 

The  Agency  recognizes  the 
commenter's  concern  related  to 


innovative  technologies  developed 
under  interim  status.  This  commenter  is 
attempting  to  close  a  facility  using  an 
iimovative  technology.  If  the  commenter 
is  developing  a  new  technology  to  treat 
hazardous  waste  at  the  facility  being 
closed,  or  if  he  is  demonstrating  the 
application  of  a  newly  developed 
technology  to  treat  hazardous  waste, 
then  this  commenter  may  be  able  to  use 
a  research,  development  and 
demonstration  permit  under  S  270.65, 
assuming  that  he  meets  all  of  the 
requirements  of  that  section.  The 
purpose  of  RD&D  permits  is  to  allow  for 
testing  and  demonstration  of  innovative 
and  experimental  technologies, 
including  the  modification  of  existing 
technologies,  if  the  technology  is 
experimental  or  innovative  and  there 
are  no  permit  standards  for  the  activity. 
Cleanup  of  faciUties  may  occur,  incident 
to  testing  and  demonstration,  under  an 
RD&D  permit.  If  the  activity  does  not 
qualify  for  an  RD&D  permit,  then  the 
facility  owner  or  operator  must  apply  for 
a  Subpart  X  permit. 

The  commenter  stated  that  guidance 
on  what  is  meant  by  removing  all 
"contamination,"  as  well  as  other  "how 
clean  is  clean"  issues,  would  be  useful 
in  closing  Subpart  X  units.  The  Agency 
agrees  and  is  preparing  a  "clean 
closure"  guidance  for  release  in  the  fall 
of  1987  that  will  provide  useful 
information  on  one  option  for  closure  of 
land-based  units. 

Another  commenter  suggested  that 
Subpart  X  should  address  closure  of 
miscellaneous  units  in  a  fashion  similar 
to  that  set  forth  in  subparts  relating  to 
tanks,  landfills,  waste  piles,  etc. 
Specifically.  {  264.110  should  be 
amended  to  reference  Subpart  X.  A  new 
section  in  Subpart  X  should  address 
closure  and  post-closure  in  language 
similar  to  the  analogous  sections  in 
Subparts  I  through  O. 

The  Agency  disagrees  wnth  this 
commenter.  Because  of  the  unique 
characteristics  of  the  miscellaneous 
units,  the  specific  requirements  given  in 
Subparts  I  through  O  for  closure  and 
post-closure  are  not  necessarily 
appropriate.  Therefore,  under  S  264.603, 
these  units  must  continue  to  comply 
with  the  appropriate  post-closure 
standards  of  Subpart  G  of  Part  264  and 
the  environmental  performance 
standards  of  S  264.601  during  the  post- 
closure  care  period.  However,  for  a  unit 
that  resembles,  by  definition,  one  of  the 
units  in  Subparts  I  through  O,  those 
standards  may  provide  a  starting  point 
in  developing  closure  and  post-closure 
requirements  for  the  miscellaneous  unit. 

In  one  commenter's  opinion,  requiring 
post-closure  care  if  a  facility  cannot 
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"remove  all  contaminated  soils  or 
ground  water"  at  closure  is  unduly 
restrictive  and  should  be  limited  to  toxic 
and  hazardous  constituents  remaining  at 
the  fadlity  after  closure  at  a  level 
determifred  to  be  a  threat  to  human 
health  and  the  environment.  In  response 
to  this  comment,  the  Agency,  under  a 
separate  action,  is  developing  a  clean 
closure  guidance.  In  addition,  the 
Agency  in  thej)reamble  to  the  Meu-ch  19, 
1987.  Part  U,  Federal  Register  sets  forth 
the  RCRA  standards  for  "clean  closure." 

VI.  Amendments  to  Part  270:  Permit 
Requirements 

A.  General  Permit  Requirements 

Application  and  review  requirements 
for  permitting  hazardous  waste 
management  facilities  under  RCRA  are 
contained  in  Part  270.  All  owners  and 
operators  of  units  that  treat,  store,  or 
dispose  of  hazardous  waste  in 
miscellaneous  units  must  obtain  permits 
under  Part  270  regulations.  Subpart  X 
applicants  must  comply  with  the  general 
application  requirements,  including  Part 
A  permit  requirements,  Part  B  general 
application  requirements  of  S  270.10. 
and  Part  B  specific  information 
requirements.  Part  270  regulations 
specify  what  information  owners  and 
operators  of  facilities  must  submit  in 
their  permit  applications  to  demonstrate 
compliance  with  the  Part  264  standards 
(both  the  general  standards  in  Subparts 
A  through  E,  G  and  H,  F  when  required, 
and  the  specific  standards  in  Subpart  X). 
The  general  information  requirements  in 
Part  270  apply  to  all  owners  and 
operators  of  miscellaneous  units.         i 

Most  of  the  comments  specific  to  the 
permit  requirements  indicated  a  need  for 
(1)  standardization  and  acceleration  of 
the  permitting  process;  (2)  minimization 
of  the  need  for  individual  permits  by 
providing  an  industry-specific  variance, 
a  class  permit,  or  a  special  permit:  and 
(3)  an  individual  analysis  of  the 
applicability  of  permits  and  regulations 
pnor  to  the  permitting  process.  Some 
commenters  were  concerned  that  permit 
writers  will  be  too  autonomous,  and  that 
too  much  specialization  will  be  required 
to  issue  Subpart  X  permits  effectively. 
This  could  complicate  the  permitting 
process  by  causing  both  a  shortage  of 
qualified  permit  wnters  and  increased 
costs  to  industry,  as  well  as  creating  an 
inconsistency  in  the  implementation  of 
the  permit  standards  by  the  writers. 

The  Agency  has  attempted  to  alleviate 
to  some  degree  the  commenters' 
concerns  over  the  diverse  permit 
requirements  in  today's  rule  by 
providing  a  standard,  generic  permit 
requirement  for  miscellaneous  units. 
This  standard  permit  requirement 


incorporates  Part  264's  individual 
compliance  standards  required  under 
Subparts  A  through  H,  as  well  as  the 
specific  standards  in  Subpart  X.  In  the 
Agency's  opinion,  technical  support 
from  the  Permit  Assistance  Teams,  any 
technology-specific  permit  guidance, 
and  the  availabiUty  of  detailed 
technology  descriptions,  engineering 
reports,  and  information  on  monitoring, 
operational  features,  as  well  as 
maintenance,  inspection,  analysis,  and 
closure  procedures  contained  in  the 
permit  application  should  provide  the 
permit  writer  with  sufficient  information 
to  effectively  develop  permits  on  the 
miscellaneous  units. 

One  commenter  suggested  that  the 
Agency  should  incorporate  standards 
developed  by  other  agencies,  such  as  the 
Department  of  Defense  (DOD), 
Department  of  Energy  (DOE),  and  the 
Nuclear  Regulatory  Commission  (NfRC). 
Another  commenter  requested  that  a 
generic  permit  application  form  for 
Subpart  X  units  be  developed.  Other 
commenters  preferred  a  specific 
exemption  for  de  minimis  quantities  of 
waste  processed  by  certain  units 
operated  by  the  explosives  industry. 
Under  RCRA,  Small  Quantity 
Generators  (SQG)s  are  provided 
exemption  from  the  permitting 
requirement  in  S  261.  However,  none  of 
the  treatment  and  disposal  standards 
contained  in  Part  264  provide  exemption 
from  the  permitting  requirements  for 
managing  de  minimis  quantities  and  the 
Agency  has  no  authority  to,  nor  does  it 
see  any  reason  to  exempt  de  minimis 
quantities. 

The  Agency  regards  these  comments 
as  very  constructive  and  has 
incorporated  portions  of  them  in  the 
development  of  today's  rule.  For 
example,  in  cooperation  with  the 
Department  of  the  Army,  the  Agency  is 
developing  a  permit  guidance  for  OB/ 
OD.  The  Agency  also  intends  to  review 
DOE'S  and  NRC's  permitting  standards 
developed  for  the  disposal  of  nuclear 
wastes  in  salt  domes  and  deactivated 
missile  silos.  In  the  Agency's  opinion, 
existing  Part  B  permit  application  forms 
used  for  all  other  subparts  of  Part  264 
are  sufficient  and  provide  adequate 
detail.  Hence,  no  specific  permit 
application  form  for  Subpart  X  units  is 
warranted.  Although  the  Agency  is  not 
providing  specific  Subpart  X  permit 
apphcations,  it  is  identifying  the  specific 
information  requirements  in  the 
following  section. 

Another  commenter  suggested  that  the 
Agency  should  concentrate  on 
establishing  an  information  system 
capable  of  informing  permit  writers  of 
miscellaneous  units  and  providing  up-to- 


date  information  on  what  units  have 
been  permitted  in  various  States  and 
EPA  regions.  In  his  judgment,  this  would 
shorten  the  time  spent  "reinventing  the 
wheel."  The  Ageocy  welcomes  this 
suggestion  and  wants  to  point  out  that 
the  Hazardous  Waste  Data  Management 
System  (HWDMS)  data  base,  even 
though  not  seen  as  a  perfect  information 
dissemination  tool,  does  serve  the 
purpose  of  data  transfer  among  the 
States.  EPA  regions,  and  EPA 
Headquarters. 

The  HWDMS  data  base  can  be 
accessed  through  the  National  Computer 
Center  (NCC),  Research  Triangle  Park. 
North  Carolina,  by  the  Headquarters, 
Regional,  and  State  EPA  officials  or 
their  approved  contri^ctors.  This  data 
base  provides  hazardous  waste 
generators  and  management  facility- 
specific  information  related  to  Parts  A 
and  B  permit  status.  For  each  type  of 
hazardous  waste  facility,  detailed 
information  is  coded.  The  information 
includes  Standard  Industrial  Codes 
(SIC);  the  facility's  name  and  address: 
the  permit  status;  the  quantities  and 
types  of  wastes  generated  and  managed; 
the  types  of  treatment,  storage,  and 
disposal  methods  and  their  capacities; 
and  financial  and  ownership  status.  The 
data  base  is  updated  and  revised 
frequently. 

Currently,  such  a  status-reporting 
mechanism  is  used  by  the  Agency  for 
tracking  research,  development,  and 
demonstration  (RD&D)  permits. 
Similarly,  the  Agency  may  provide  the 
status  of  various  Subpart  X  permits  to 
Permit  Assistance  Teams  (PAT)  staff 
and  permit  writers.  The  intent  of  the 
Subpart  X  units'  status  reports  is  to 
provide  current  information,  such  as  (a) 
the  types  of  units  for  which  permit 
applications  are  submitted,  (b)  the  unit's 
permit  status,  and  (c)  a  brief  description 
of  the  unit.  This  will  allow  various 
permit  writers  and  PAT  staff  in  different 
regions  to  permit  similar  units 
consistently  and  efficiently. 

B.  Specific  Information  Requirements 
for  Miscellaneous  Units  In  §270.23 

The  specific  information  requirements 
for  miscellaneous  units  included  in 
S  270.23  are  intended  to  clarify  and 
define  the  type  of  unit  that  is  being 
permitted.  The  applicant  must  describe 
the  unit,  its  physical  characteristics, 
materials  cf  construction,  and 
dimensions.  The  bulk  of  the  application 
is  expected  to  contain  detailed  plans 
and  engineering  reports  describing  how 
the  unit  will  be  located,  designed, 
constructed,  operated,  maintained, 
monitored,  inspected,  and  closed  to 
comply  with  the  requirements  of 


§§  264.601  and  264.602.  The  plan  should 
include  a  detailed  process  description. 

In  developing  the  application,  each  of 
the  environmental  performance 
standards  must  be  assessed.  Where  this 
assessment  indicates  that  releases  to 
air,  surface  water,  or  ground  water  are 
possible,  the  applicant  is  expected  to 
provide  detailed  hydrologic,  geologic, 
and  meteorologic  assessments  and  maps 
for  the  region  surrounding  the  site. 
Applications  for  disposal  units  must 
contain  a  description  of  the  plans  to 
comply  with  the  post-closure 
requirements  of  §  264.603. 

The  permit  application  must  contain 
information  (a)  on  the  potential 
pathways  of  exposure  to  humans  or 
environmental  receptors  of  hazardous 
waste  or  hazardous  constituents  and  (b) 
on  the  potential  magnitude  and  nature  of 
such  exposures.  In  addition,  for  each 
treatment  unit,  any  reports  on 
demonstrations  of  the  effectiveness  of 
similar  treatment  based  on  laboratory, 
bench-scale,  pilot-scale,  or  field  data 
gathered  under  an  RD&D  permit  should 
be  submitted. 

If  the  unit  to  be  permitted  involves  an 
innovative  or  experimental  waste 
treatment  process  or  technology  where 
insufficient  data  are  available  to  assess 
its  effectiveness,  if  it  is  to  be 
demonstrated  over  a  short  period  of 
time,  and  if  the  technology  will  be 
conducted  in  a  unit  that  meets  the  RD&D 
criteria,  an  RD&D  permit  may  be 
necessary.  For  additional  information  on 
RD&D  permits,  refer  to  §  270.65  and  EPA 
Publication  No.  EPA/530-SW-«6-008, 
"Guidance  Manual  for  Research, 
Development,  and  Demonstration 
Permits  Under  40  CFR  Section  270.65."  If 
the  demonstration  is  to  be  long  term 
(i.e.,  may  eventually  be  used  as  a 
commercial-scale  treatment  process)  or 
does  not  meet  the  RD&D  criteria,  a 
permit  may  be  obtained  under  Subpart 
X.  Under  certain  circumstances,  an 
RD&D  permit  may  be  necessary  to 
gather  additional  data  that  may  be 
required  to  fulfill  Subpart  X  permit- 
related  risk  assessment  needs.  To  gather 
such  data  the  owner/operator  can  use 
the  RD&D  permit  as  a  vehicle  to 
demonstrate  the  effectiveness  of  a 
technology. 

If  a  multi-stage  demonstration  project 
is  to  be  permitted  under  Subpart  X,  two 
possible  permitting  options  are 
available.  First,  a  single  permit  that 
covers  the  entire  demonstration  could 
be  written.  As  revisions  are  needed  to  a 
permit  to  reflect  the  outcome  of 
individual  stages,  permit  modifications 
could  be  requested  under  40  CFR  270.41 
and  270.42,  provided  the  reason  for 
requesting  a  modification  meets  one  of 
the  criteria  for  modification  in  these 


subparts.  Alternatively,  where  the 
outcome  of  one  stage  may  radically 
change  the  subsequent  stages,  a  permit 
could  be  obtained  for  this  first  stage.  At 
its  completion,  a  permit  could  be  issued 
for  the  subsequent  stages.  Each  permit 
would  terminate  with  the  completion  of 
a  stage,  and  a  new  permit  would  be 
issued  for  the  succeeding  stage,  based 
upon  an  evaluation  of  the  results  of  the 
concluded  stage.  The  exact  permitting 
strategy  to  be  used  would  be  determined 
by  the  permit  writer,  based  upon  the 
type  of  treatment  process  and  the 
demonstration. 

Under  §  270.23,  a  detailed  description 
of  the  unit  will  be  required  specific  to 
the  development  of  a  unit's  design, 
construction,  location,  operation, 
maintenance,  inspection,  and  closure  so 
that  it  meets  the  requirements  of  the 
environmental  performance  standards. 

One  commenter  was  concerned  over 
the  information  requirements  on 
potential  pathways  of  exposure  of 
humans  or  environmental  receptors  to 
hazardous  wastes  or  constituents.  He 
suggested  that  knowledge  of  the 
potential  magnitude  and  nature  of  such 
requirements  for  every  miscellaneous 
unit  to  be  permitted  under  Subpart  X 
standards  may  be  unnecessary  in 
certain  cases.  In  his  opinion, 
development  of  such  extensive  data  for 
fate  and  transport  studies  would  be 
cost-prohibitive  and  time-consuming.  He 
further  suggested  that  a  petition  process 
could  be  instituted  to  demonstrate  on  a 
case-by-case  basis  an  exemption  from 
such  an  information  requirement. 

As  mentioned  previously,  a  detailed 
risk  assessment  is  not  necessary. 
However,  at  a  minimum,  the  applicant 
must  identify  the  potential  impacts  of 
hazardous  constituents  in  different 
media.  If  the  preliminary  assessment 
conducted  by  the  permit  applicant 
indicates  that  releases  to  each  of  the 
media  are  possible,  the  permit  applicant 
must  further  evaluate  whether  releases 
will  occur  and  demonstrate  ways  to 
minimize  the  potential  releases.  This 
allows  the  permit  writer  to  develop 
specific  monitoring,  analysis,  and 
reporting  guidelines  for  each  particular 
unit. 

C.  Conforming  Changes 

Conforming  changes  are  in  other 
sections  of  Part  270  to  accommodate  the 
new  Subpart  X  regulations.  The  Agency 
is  not  proposing  to  make  changes  to  the 
Part  124  permit  processing  procedures. 
Issuance  of  permits  for  miscellaneous 
units  would  be  subject  to  Part  124  in  the 
same  manner  as  other  hazardous  waste 
permits. 


VII.  Applicability  to  State  Hazardous 
Waste  Management  Programs 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  the 
Agency  may  authorize  qualified  States 
to  administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization,  the  Agency 
retains  enforcement  authority  under 
sections  3008,  7003,  and  3013  of  RCRA, 
although  authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  authorization 
administered  its  own  hazardous  waste 
program,  rather  than  the  Agency 
administering  the  federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  the  Agency  could  not  issue  permits 
for  any  facilities  that  the  State  was 
authorized  to  permit.  When  new,  more 
stringent  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
obliged  to  enact  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirements  did  not  take  effect 
in  an  authorized  State  until  the  State 
adopted  the  requirements  as  State  law. 

In  contrast,  under  section  3006(g)  of 
RCRA.  42  U.S.C.  6927.  new  requirements 
and  prohibitions  imposed  by  HSWA 
take  effect  in  authorized  States  at  the 
same  time  that  they  take  effect  in 
nonauthorized  States.  The  Agency  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization.  HSWA 
applies  in  authorized  States  in  the 
interim. 

B.  Effect  on  State  Authorizations 

Today's  announcement  promulgates 
standards  that  are  not  effective  in 
authorized  States  because  the 
requirements  are  not  being  imposed 
pursuant  to  HSWA.  Thus,  the 
requirements  will  be  applicable  only  in 
those  States  that  do  not  have  interim  or 
final  authorization.  In  authorized  States, 
the  requirements  will  not  be  applicable 
until  the  State  revises  its  program  to 
adopt  equivalent  requirements  under 
State  law. 

Under  40  CFR  271.21(e)(2),  States  that 
have  final  authorization  must  modify 
their  programs  to  reflect  equivalent 
requirements  and  by  July  1. 1989,  must 
submit  the  modifications  to  the  Agency 
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for  approval.  This  deadline  can  be 
,  extended  in  certain  cases  (40  CFR  271. 
21(e)(3)).  Once  the  Agency  approves  the 
modification,  the  State  requirements 
become  Subtitle  C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  aheady  have  ' 

requirements  similar  to  those  in  today's 
rule.  These  State  regulations  have  not 
been  assessed  against  the  federal 
regulations  being  promulgated  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  carry  out  requirements  in 
lieu  of  the  Agency  until  the  State 
program  modification  is  submitted  to  the 
Agency  and  approved.  Of  course,  States 
with  existing  standards  may  continue  to 
administer  and  enforce  their  standards 
as  a  matter  of  State  law. 

States  that  submit  their  official 
applications  for  fmal  authorization  less 
than  12  months  after  the  effective  date 
of  these  standards  are  not  required  to 
include  equivalent  standards  in  their 
appHcations.  However,  they  must 
modify  their  programs  by  the  deadlines 
set  forth  in  5  271.21(e).  States  that 
submit  official  applications  for  final 
authorization  12  months  after  the 
effective  date  of  these  standards  must 
include  standards  equivalent  to  these 
standards  in  their  applications.  The 
requirements  a  State  must  meet  when 
submitting  its  final  authorization 
application  are  set  forth  in  40  CFR  271.3. 
The  Agency  is  precluded  ^m  issuing 
permits  to  new  units  in  States 
authorized  to  implement  RCRA  in  Heu  of 
the  Agency.  However,  40  CFR  284.1(f)(2) 
provides  an  exception:  the  Agency  may 
issue  permits  in  authorized  States  if  the 
unit  was  not  regulated  under  RCRA  at 
the  time  of  the  State's  authorization  and 
its  standards  for  pennitting  the  unit    . 
were  promulgated  after  the  State        ' 
received  final  authorization.  Thus, 
according  to  this  provision,  the  Agency 
may  issue  a  permit  to  a  new  facility 
under  Subpart  X  in  an  authorized  State. 
The  Agency's  permitting  authority 
would  cease,  however,  once  the  State 
modified  its  program,  in  accordance 
with  §  271.21(e).  to  reflect  the  Federal 
Subpart  X  standards.  i 

VHL  Effective  Dates  ' 

Today's  rule  is  effective  30  days  bum. 
date  of  p<d)lication  (in  compliance  with 
section  553(d)  of  the  Administrative 
Procedures  Act).  EPA  beheves  that  it 
has  a  sound  basis  for  suspending  the 
statutory  six-month  effective  date 
(RCRA  Section  3010(b))  for  this 
regulatory  amendment.  Section  3010(b) 
provides  that  EPA  may  shorten  the 
effective  date  for  good  cause  found  and 
pubhshed  with  the  regulation.  The 
Agency  believes  that  there  is  good  cause 


to  suspend  this  six-month  period 
because  of  the  demand  by  the  regulated 
community  to  apply  for  and  obtain 
Subpart  X  permits.  Currently,  persons 
are  prohibited  from  building  new 
Subpart  X  facilities  or  expanding 
existing  interim  status  facilities  that  will ' 
be  covered  under  Subpart  X.  By 
shortening  the  effective  date  of  today's 
rule  to  30  days,  the  Agency  enables  such 
persons  to  obtain  the  necessary  permits  • 
expeditiously.  Since  such  permits  are 
not  required  to  be  obtained  within  the 
six-month  period,  shortening  the 
effective  date  will  not  burden  the 
regulated  community. 

IX.  Regulatory  Analyses 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  No.  12291.  die 
Agency  must  judge  whether  a  regulation 
is  "major"  and  thus  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  notice  published  today  is 
not  major  because  the  rule  will  not 
result  in  an  effect  on  the  economy  of 
$100  miUion  or  more,  will  not  result  in 
increased  costs  or  prices,  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  and  innovation,  and  will 
not  significantly  disrupt  domestic  or 
export  markets.  Therefore,  the  Agency 
has  not  prepared  a  Regulatory  Impact 
Analysis  under  the  Executive  Order. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
No.  12291. 


B.  Regulatory  nexibihty  Act 

The  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  etseq.)  requires  each  Federal 
agency  to  consider  the  effects  of  their 
''regulations  on  small  entities  and  to 
examine  alternatives  that  may  reduce 
these  effects.  With  respect  to  today's 
rule,  there  is  no  means  of  anticipating 
exactly  how  many  miscellaneous  units, 
if  any.  will  be  owned  and  operated  by 
small  entities.  In  general,  the  Agency 
believes  that  the  large  amounts  of 
capital  required  and  the  technical 
complexity  necessary  to  establish  safe 
and  secure  miscellaneous  units  will 
mean  that  larger  entities  will 
predominate.  Therefore,  the  Agency 
certifies  that  this  regvJation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 


seq.  have  been  assigned  OMB  control 
number  2050-0074. 

X.  Supporting  Documents 

In  preparing  the  final  rule,  the  Agency 
has  used  the  following  major  sources  of 
information.  They  have  been  placed  in 
the  rtdemaking  docket  at  U.S. 
Environmental  Protection  Agency,  EPA 
RCRA  Docket  (sub-basement),  401  M 
Street.  SW..  Washington,  DC  20460.  The 
docket  is  open  from  9:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  except  for 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials  by  calling  (202)  475-9327. 

The  major  sources  are:  1.  Public 
Comments  on  the  November  7. 1986, 
proposal  to  regulate  miscellaneous  units. 
All  the  pubUc  comments  received  on  the 
proposal  are  included  in  the  docket  at 
EPA  Headquarters.  These  comments 
were  considered  by  EPA  in  developing 
today's  final  rule. 

2.  Background  Docimient:  Subpart  X 
Comments  and  Responses,  Versar  Inc. 
(November  1987).  This  document 
provides  the  Agency's  response  to 
specific  comments  to  the  proposal. 

List  of  Subfects 

40  CFR  Part  144 

Administrative  practice  and 
procedure,  Hazardous  materials,  Waste 
treatment  and  disposal 

40  CFR  Part  260 

Administrative  practice  and 
procedures.  Confidential  business 
information.  Hazardous  materials. 
Waste  treatment  and  disposal 

40  CFR  Part  X4 

Hazardous  material.  Packaging  and 
containers,  Reporting  requirements. 
Security  measures.  Surety  bonds.  Waste 
treatment  and  disposal. 

40  CFR  Part  270 

Administrative  practice  and 
procedures.  Reporting  and 
recordkeeping  requirements.  Hazardous 
materials.  Waste  treatment  and 
disposal.  Water  pollution  control,  Water 
supply.  Confidential  business 
information. 

Dale:  November  2S,  1967 
Lee  M.  Thoma*. 
Administor. 

For  the  reasons  set  out  in  the 
preamble.  Parts  144,  260.  264,  and  270  of 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows. 


PART  144— UNDERGROUND 
INJECTION  CONTROL  PROGRAM 

1.  The  authority  citation  for  Part  144 
continues  to  read  as  fdlows: 

Authority:  Pab.  L  93-523.  as  amended  by 
Pub.  L  95-190,  Pub.  L.  96-63,  Pub.  L  96-502, 
and  Pub.  L  90-338. 42  U.S.C.  300f  et  seq. 

2.  Section  144.31(a)  is  amended  by 
adding  the  following  sentence  at  the  end 
of  the  para^aph  to  read  as  follows: 

§144.31    Application  for  a  pennit; 
authorization  l>y  pennit 

(a)  •  *  *  A  RCRA  permit  applying 
the  standards  of  Part  264  Subpart  X  will 
constitute  a  UIC  permit  for  hazardous 
waste  injection  wells  for  which  the 
technical  standards  in  Part  146  are  not 
generally  appropriate. 


PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

3.  The  authority  citation  for  Part  260  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C  0905,  e812(a).  6921 
through  6927,  6930,  6934, 6035, 6937,  6938, 
6939.  and  6974. 

4.  Section  260.10  is  amended  by 
adding  the  definition  "Miscellaneous 
Unit"  in  alphabetical  order  and  revising 
the  definition  "Landfill"  to  read  as 
follows: 

§260.10    DefinttioiM. 
*        *        *        • 

"Landfill"  means  a  disposal  facility  or 
part  of  a  facility  where  hazardous  waste 
is  placed  in  or  on  land  and  which  is  not 
a  pile,  a  land  treatment  facility,  a 
surface  impoundment  an  underground 
injection  well,  a  salt  dome  formation,  a 
salt  bed  formation,  an  underground 
mine,  or  a  cave. 
«        *        *        *        • 

"Miscellaneous  unit"  means  a 
hazardous  waste  management  unit 
where  hazardous  waste  is  treated, 
stored,  or  disposed  of  and  that  is  not  a 
container,  tank,  sui°face  impoundment 
pile,  land  treatment  unit  landfdl. 
incinerator,  boiler,  industrial  furnace, 
underground  injection  well  with 
appropriate  technical  standards  under 
40  CFR  Part  146,  or  unit  eligible  for  a 
research,  development  and 
demonstration  pennit  under  S  270.65. 


PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE,  AND  DISPOSAL 
FACIUTIES 

5.  The  authority  citation  for  Part  264  is 
revised  to  read  as  follows: 


Authority:  42  U.S.C.  6905,  e91Z(a),  6924.  and 
6925. 

6.  Section  264.10  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§264.10    AppKcatiHIty. 

(b)  Section  264.18(b)  applies  only  to 
facilities  subject  to  regulation  under 
Subparts  I  through  O  and  Subpart  X  of 
this  part. 

7.  Section  264.15  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)(4)  to  read  as  follovrs: 

§  264.15    General  inspection  requirements. 

***** 

(b)  ♦  *  * 

(4)  *  *  *  At  a  minimum,  the 
inspection  schedule  must  inchide  the 
terms  and  frequencies  called  for  in 
§§  264.174.  264.194.  264.226,  264.253, 
264.254, 264.303,  264.347,  and  264.602, 
where  applicable. 

8.  Section  264.18  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(l)(ii)  to  read  as  follows: 

§  264.18    L^ication  standards. 


§  264. 1 1 1    Ciosure  performance  standard. 


(b)  *  •  • 

(1)  •  *  • 

(ii)  For  existing  surface 
impoundments,  waste  piles,  land 
treatment  units,  landfills,  and 
miscellaneous  units,  no  adverse  effects 
on  human  health  or  the  environment  will 
result  if  washout  occurs,  considering: 
•        •        *        •        * 

9.  Section  264.73  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

§  264.73    Operating  record. 

***** 

(b)  *  *  * 

(6)  Monitoring,  testing  or  analytical 
data,  and  corrective  action  where 
required  by  Subpart  F  and  §§  264.226, 
264.253,  264.254,  264.276,  264.278,  264.280, 
264.303,  264.309,  264.347,  and  264.602; 


10.  Section  264.90  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§264.90    AppHcabiiity. 

***** 

(d)  Regulations  in  this  subpart  may 
apply  to  miscellaneous  units  when 
necessary  to  comply  with  §§  264.601 
through  264.603. 

11.  Section  264.111  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 


(c)  Complies  with  the  closure 
requirements  of  this  subpart  including, 
but  not  limited  to,  the  requirements  of 
§§  264.178,  264.197,  264.228,  264.258, 
264.280,  264.310.  264.351.  and  264.601 
through  264.603. 

12.  Section  264.112  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§264.112    Ciosure  plan;  amendment  of 
pian. 


(a)  *  •  * 

(2)  The  Director's  approval  of  the  plan 
must  ensure  that  the  approved  closure 
plan  is  consistent  with  §§  264.111 
through  264.115  and  the  applicable 
requirements  of  §  §  264.90  et  seq.. 
264.178.  284.197,  264.228.  284.258.  264.280. 
264.310,  264.351,  and  264.601.  Until  final 
clsoure  is  completed  and  certified  in 
accordance  with  §  264.115.  a  copy  of  the 
approved  plan  and  all  approved 
revisions  must  be  furnished  to  the 
Director  upon  request  including  request 
by  mail. 
***** 

13.  Section  264.114  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§264.114    Diepoaai  or  decontamination  of 
equipment  structures,  and  soils. 

During  the  partial  and  final  closure 
periods,  all  contaminated  equipment 
structures,  and  soils  must  be  properly 
disposed  of  or  decontaminated,  unless 
otherwise  specified  in  §§  264.228, 
264.258,  264.280,  or  264.310,  or  under  the 

authority  of  §  264.601  and  §  264.603. 

*  *  * 

14.  Section  264.117  is  amended  by 
revising  paragraphs  (a)(l](i)  and 
(a](l](ii]  to  read  as  follows: 

§  264.1 17    Post-doeure  care  and  use  of 
property. 

(a)  (1)  *  *  * 

(i)  Monitoring  and  reporting  in 
accordance  with  the  requirements  of 
Subparts  F,  K,  L,  M.  N.  and  X  of  this 
part;  and 

(ii)  Maintenance  and  monitoring  of 
waste  containment  systems  in 
accordance  with  the  requirements  of 
Subparts  F,  K,  L  M,  N,  and  X  of  this 
part. 

15.  Section  264.118  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2)(i) 
and  (b)(2)(ii)  to  read  as  follows: 

§  264.118    Post-closure  plan;  amendment 
of  plan. 


BEST  COPY  AVAILABLE 
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(b)  •  *  • 

(1)  A  description  of  the  planned 
monitoring  activities  and  frequencies  at 
which  they  will  be  performed  to  comply 
with  Subparts  F,  K.  L,  M.  N.  and  X  of 
this  part  during  the  post-closure  care 
period:  and 

(2)  •  •  •  I 
(i)  The  integrity  of  the  cap  and  final 

cover  or  other  containment  systems  in 
accordance  with  the  requirements  of 
Subparts  F.  K.  L.  M.  N.  and  X  of  this 
part;  and 

(ii)  The  function  of  the  monitoring 
equipment  in  accordance  with  the 
requirements  of  Subparts.  F.  K,  L.  M,  N, 
and  X  of  this  part:  and  i 

•        •        *        •        *  ' 

16.  Section  264.142  is  amended  by 
revising  the  introductory  text  of  i 

paragraph  (a)  to  read  as  follows:  { 

{264.142    Coat  Mtimate  for  ckMura. 

(a)  The  o«vner  or  operator  must  have  a 
detailed  wnitten  estimate,  in  current 
dollars,  of  the  cost  of  closing  the  faciUty 
in  accordance  with  the  requirements  in 
§S  264.111  through  264.115  and 
applicable  closure  requirements  in 
§§  264.178,  264.197.  264.228,  264.258. 
264.280.  264.310,  264.351,  and  264.601 
through  264.603. 


17.  Section  264.144  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§264.144    Cost  estimate  for  post-closur* 


(a)  The  owner  or  operator  of  a         | 
disposal  surface  impoundment,  disposal 
miscellaneous  unit,  land  treatment  unit. 
or  landfill  unit  or  of  a  surface 
impoundment  or  waste  pile  required 
under  SS  264.228  and  264.258  to  prepare 
a  contingent  closure  and  post-closure 
plan,  must  have  a  detailed  written 
estimate,  in  current  dollars,  of  the 
annual  cost  of  post-closure  monitoring 
and  maintenance  of  the  faciUty  in 
accordance  with  the  applicable  post- 
closure  regulations  in  §  §  264.117  through 
264.120,  264.228.  264.258,  264.280,  264.310. 
and  264.603. 


Section  264.147  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  introductory  text  to  read  as  follows: 

(264.147    UabNIty  requirements. 


(b)  Coverage  for  nonsudden 
accidental  occurrences.  An  owner  or 
operator  of  a  surface  impoundment, 
landfill,  land  treatment  facility,  or 
miscellaneous  disposal  unit  that  is  used 
to  manage  hazardous  waste,  or  a  group 
of  such  facilities,  must  demonstrate 
financial  responsibility  for  bodily  injury 


and  property  damage  to  third  parties 
caused  by  nonsudden  accidental 
occurrences  arising  from  operations  of 
the  facility  or  group  of  facilities.  *  *  • 

***** 

19.  Pari  264  is  amended  by  adding 
Subpart  X  consisting  of  §  S  264.600 
through  264.999  to  read  as  follows: 

Subpart  X— Miscellaneous  Units 

Sea 

264.600  Applicability. 

264.601  Environmental  perforinance 
standards. 

264.602  Monitoring,  analysis,  inspection, 
response,  reporting,  and  corrective 
action. 

264.603  Post-closure  care. 

264.604  through  264.999  [Reserved] 

Subpart  X— Miscellaneous  Units 

§264.600    Appllcal>iiity. 

The  requirements  in  this  subpart 
apply  to  owners  and  operators  of 
faciUties  that  treat  store,  or  dispose  of 
hazardous  waste  in  miscellanenous 
units,  except  as  §  264.1  provide 
otherwise. 

§  264.601    Environmental  performance 
standards. 

A  miscellaneous  unit  must  be  located, 
designed,  constructed,  operated, 
maintained,  and  closed  in  a  manner  that 
will  ensure  protection  of  human  health 
and  the  environment.  Permits  for 
miscellaneous  units  are  to  contain  such  . 
terms  and  provisions  as  necessary  to 
protect  human  health  and  the 
environment  including,  but  not  limited 
to,  as  appropriate,  design  and  operating 
requirements,  detection  and  monitoring  - 
requirements,  and  requirements  for 
responses  to  releases  of  hazardous 
waste  or  hazardous  constituents  from 
the  unit.  Permit  terms  and  provisions 
shall  include  those  requirements  of 
Subparts  I  through  0  of  this  part.  Part 
270,  and  Part  146  that  are  appropriate  for 
the  miscellaneous  unit  being  permitted. 
Protection  of  human  health  and  the 
environment  includes,  but  is  not  limited 
to: 

(a)  Prevention  of  any  releases  that 
may  have  adverse  effects  on  human 
heath  or  the  environment  due  to 
migration  of  waste  constituents  in  the 
ground  water  or  subsurface 
environment  considering: 

(1)  The  volume  and  physical  and 
chemical  characteristics  of  the  waste  in 
the  unit,  including  its  potential  for 
migration  through  soil,  liners,  or  other 
containing  structures; 

(2)  The  hydrologic  and  geologic 
characteristics  of  the  unit  and  the 
surrounding  area: 

(3)  The  existing  quality  of  ground 
water,  including  other  sources  of 


contamination  and  their  cumulative 
impact  on  the  ground  water; 

(4)  The  quantity  and  direction  of 
ground-water  flow; 

(5)  The  proximity  to  and  withdrawal 
rates  of  current  and  potential  ground- 
water users: 

(6)  The  patterns  of  land  use  in  the 
region: 

(7)  The  potential  for  deposition  or 
migration  of  waste  constituents  into 
subsurface  physical  structures,  and  into 
the  root  zone  of  food-chain  crops  and 
other  vegetation: 

(8)  The  potential  for  health  risks 
caused  by  human  exposure  to  waste 
constituents:  and 

(9)  The  potential  for  damage  to 
domestic  animals,  wildlife,  crops, 
vegetation,  and  physical  structures 
caused  by  exposure  to  waste 
constituents: 

(b)  Prevention  of  any  releases  that 
may  have  adverse  ejects  on  human 
health  or  the  environment  due  to 
migration  of  waste  constituents  in 
surface  water,  or  wetlands  or  on  the  soil 
surface  considering: 

(1)  The  volume  and  physical  and 
chemical  characteristics  of  the  waste  in 
the  unit: 

(2)  The  effectiveness  and  reliability  of 
containing,  confining,  and  collecting 
systems  and  structures  in  preventing 
migration: 

(3)  The  hydrologic  characteristics  of 
the  unit  and  the  surrounding  area, 
including  the  topography  of  the  land 
around  the  unit 

(4}  The  patterns  of  precipitation  in  the 
region; 

(5)  The  quantity,  quality,  and  direction 
of  ground-water  flow: 

(6)  The  proximity  of  the  unit  to  surface 
waters; 

(7)  The  current  and  potential  uses  of 
nearby  surface  waters  and  any  water 
quality  standards  established  for  those 
surface  waters: 

(8)  The  existing  quality  of  surface 
waters  and  surface  soils,  including  other 
sources  of  contamination  and  their 
cumulative  impact  on  surface  waters 
and  surface  soils: 

(9)  The  patterns  of  land  use  in  the 
region: 

(10)  The  potential  for  health  risks 
caused  by  human  exposure  to  waste 
constituents:  and 

(11)  The  potential  for  damage  to 
domestic  animals,  wildlife,  crops, 
vegetation,  and  physical  structures 
caused  by  exposure  to  waste 
constitutents. 

(c)  Prevention  of  any  release  that  may 
have  adverse  effects  on  human  health  or 
the  environment  due  to  migration  of 


waste  constituents  in  the  air. 
considering: 

(1)  The  volume  and  physical  and 
chemical  characteristics  of  the  waste  in 
the  unit,  including  its  potential  for  the 
emission  and  dispersal  of  gases, 
aerosols  and  particulates: 

(2)  The  effectiveness  and  reliability  of 
systems  and  structures  to  reduce  or 
prevent  emissions  of  hazardous 
constituents  to  the  air; 

(3)  The  operating  characteristics  of  the 
unit; 

(4)  The  atmospheric,  metorologic.  and 
topographic  characteristics  of  the  unit 
and  the  surrounding  area; 

(5)  The  existing  quality  of  the  air. 
including  other  sources  of  contamination 
and  their  cumulative  impact  on  the  air. 

(6)  The  potential  for  health  risks 
caused  by  human  exposure  to  waste 
constituents:  and 

(7)  The  potential  for  damage  to 
domestic  animals,  wildlife,  crops, 
vegetation,  and  physical  structures 
caused  by  exposure  to  waste 
constituents. 

§  264.602    Monitoring,  analysis,  inspection, 
response,  reporting,  and  corrective  action. 

Monitoring,  testing,  analytical  data, 
inspections,  response,  and  reporting 
procedures  and  frequencies  must  ensure 
compliance  with  §§  264.601.  264.15. 
264.33,  264.75,  264.76,  264,77,  and  264.101 
as  well  as  meet  any  additional 
requirements  needed  to  protect  human 
health  and  the  environment  as  specified 
in  the  permit. 

§  264.603.    Post-closure  care. 

A  miscellaneous  unit  that  is  a  disposal 
unit  must  be  maintained  in  a  manner 
that  complies  with  §  264.601  during  the 
post-closure  care  period.  In  addition,  if  a 
treatment  or  storage  unit  has 
contaminated  soils  or  ground  water  that 
cannot  be  completely  removed  or 
decontaminated  during  closure,  then 
that  unit  must  also  meet  the 
requirements  of  S  264.601  during  post- 
closure  care.  The  post-closure  plan 
under  §  264.118  must  specify  the 


procedures  that  will  be  used  to  satisfy 
this  requirement. 

§§  264.604  through  264.999    (Reserved] 

PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

20.  The  authority  citation  for  Part  270 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912,  6925,  6927, 
6939.  and  6974. 

21.  Section  270.14  is  amended  by 
revising  paragraphs  (b)(5]  and  (b)(13)  to 
read  as  follows: 

§  270.14    Contents  of  Part  B:  General 
requirements. 


(b)  •  *  * 

(5)  A  copy  of  the  general  inspection 
schedule  required  by  §  264.15(b). 
Include,  where  appHcable,  as  part  of  the 
inspection  schedule,  specific 
requirements  in  §  §  264.174.  264.194. 
264.226.  264.254,  264.273,  264.303.  and 
264.602. 
***** 

(13)  A  copy  of  the  closure  plan  and, 
where  applicable,  the  post-closure  plan 
required  by  §§  264.112  and  264.118. 
Include,  where  applicable,  as  part  of  the 
plans,  specific  requirements  in 
§§  264.178,  264.197,  264.228,  264.258, 
264.280,  264.310,  264.351,  264.601,  and 
264.603. 


22.  Part  270  is  amended  by  adding  a 
new  9  270.23  to  Subpart  B  to  read  as 
follows: 

§  270.23    Specific  Part  B  information 
requirements  for  miscellaneous  units. 

Except  as  otherwise  provided  in 
§  264.600,  owners  and  operators  of 
facilities  that  treat,  store,  or  dispose  of 
hazardous  waste  in  miscellaneous  units 
must  provide  the  following  additional 
information: 


(a)  A  detailed  description  of  the  unit 
being  used  or  proposed  for  use, 
including  the  following: 

(1)  Physical  characteristics,  materials 
of  construction,  and  dimensions  of  the 
unit: 

(2)  Detailed  plans  and  engineering 
reports  describing  how  the  unit  will  be 
located,  designed,  constructed,  operated, 
maintained,  monitored,  inspected,  and 
closed  to  comply  with  the  requirements 
of  §§  264.601  and  264.602;  and 

(3)  For  disposal  units,  a  detailed 
description  of  the  plans  to  comply  with 
the  post-closure  requirements  of 

§  264.603. 

(b)  Detailed  hydrologic,  geologic,  and 
meteorologic  assessments  and  land-use 
maps  for  the  region  surrounding  the  site 
that  address  and  ensure  compliance  of 
the  unit  with  each  factor  in  the 
environmental  performance  standards 
of  §  264.601.  If  the  applicant  can 
demonstrate  that  he  does  not  violate  the 
environmental  performance  standards 
of  S  264.601  and  the  Director  agrees  with 
such  demonstration,  preliminary 
hydrologic,  geologic,  and  meteorologic 
assessments  will  suffice. 

(c)  Information  on  the  potential 
pathways  of  exposure  of  humans  or 
environmental  receptors  to  hazardous 
waste  or  hazardous  constituents  and  on 
the  potential  magnitude  and  nature  of 
such  exposures. 

(d)  For  any  treatment  unit  a  report  on 
a  demonstration  of  the  effectiveness  of 
the  treatment  based  on  laboratory  or 
field  data. 

(e)  Any  additional  information 
determined  by  the  Director  to  be 
necessary  for  evaluation  of  compliance 
of  the  unit  with  the  environmental 
performance  standards  of  §  264.601. 

(The  information  requirements  in  this  section 
have  been  approved  by  the  Office  of 
Management  and  Budget  and  assigned  OMB 
Control  Number  2050-0074.) 

§§  270.24  through  270.29  (Reserved]. 

[FR  Doc.  87-27997  Filed  12-9-87:  8;45  am] 
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NATIONAL  COMMISSION  ON 
UBRARIES  AND  INFORMATION 
SCIENCE 

Glenerin  Declaration;  Statement  of 
Policy 


agency:  U.S.  National  Commission  on 
Libraries  and  Information  Science. 
ACnON:  Notice  to  the  public. 

Background 

The  Glenerin  Declaration  which 
follows  is  a  tri-national  statement  which 
resulted  from  a  series  of  meetings  of 
information  specialists  from  Canada,  the 
U.K.  and  the  U.S.,  convened  by  the 
Institute  for  Research  on  Policy 
(Canada),  the  British  Library  (U.K.]  and 
the  National  Commission  on  Libraries 
and  Information  Science  (U.S.).  The 
most  recent  of  these  meetings  was  held 
at  the  Glenerin  Inn  in  Mississauga, 
Ontario,  Canada. 

The  overall  aims  of  the  meetings 
were:  i 

•  To  foster  an  improved 
understanding  of  the  role  of  information 
in  the  economy  and  society; 
(      •  To  develop  an  agenda  of  public 
1  policy  issues  and  initiatives  aim.ed  at 
•Sttaximizing  the  benefits  to  society  of  the 
changing  role  and  character  of 
information  and  the  information 
industry. 

A  document  in  support  of  this 
declaration  will  be  issued  later  in  1988. 

The  Glenerin  Declaration  Toward  a 
Coordinated  Policy  Agenda  la  Response 
to  the  Changing  Role  of  Information  in 
the  Economy 

Preamble 

We  have  moved  from  an  industrial  to  » 
an  information  age,  where  the  efficient  • 
exploitation  of  information  as  an 
economic  resource  and  a  sector  of 
production  has  become  crucial  to  the 
achievement  of  economic  growth.  In  the 
countries  of  Canada,  the  United 
Kingdom,  and  the  United  States  the 
production,  distribution  and  use  of 
information  have  become  matters  of 
strategic  economic,  social  and  political 
importance.  To  ensure  that  the  benefits 
of  the  information  age  are  fully  realized, 
it  is  necessary  to  create  and  maintain  an 
environment  which  provides  for  the 
open  and  unrestricted  exchange  of 
information.  Such  open  access,  though, 
must  be  consistent  with  the  protection  of 
individual  rights,  appropriate  economic 
incentives,  and  the  sovereignty  concerns 
of  each  nation  as  determined  by  their 
unique  circumstances. 

For  individual  citizens  and  society  at 
large  to  profit  equitably  from  this 
development: 


•  We  must  increase  our 
understanding  of  the  transformation 
now  taking  place; 

•  We  must  foster  partnerships 
amongst  all  segments  of  the  information 
sector — workers,  information  creators.- 
processors,  distributors,  government  and 
users: 

•  We  must  seek  mechanisms  for  the 
orderly  sharing  of  information  among 
our  three  nations  and  eventually  any 
others  who  may  wish  to  participate; 

•  We  must  work  towards  a 
coordinated  policy  response  among  our 
three  countries  to  ensure  that  all 
constituencies  are  appropriately 
represented  in  the  decision-making 
process  which  will  determine  the 
character  of  the  information  society. 

Quidelines  and  Recommendations 

Consistent  with  these  principles  the 
following  guidelines  and 
recommendations  are  proposed  as  initial 
areas  to  be  endorsed  and  acted  upon: 

•  Insofar  as  present  methods  (rf 
measurement  and  assessment  of 
information  resources  are  inadequate, 
new,  standardized  methods  are  required 
for  the  evaluation  of  information  as  an 
economic  resource  to  be  managed  and 
for  a  proper  understanding  of 
information  as  a  prqductive  sector  of  the 
economy;  these  standard  measures  are 
essential  tools  for  economic  decision- 
making and  negotiations,  both  national 
and  international;  and  the  needs  of  all 
constituencies  comprising  the 
information  sector  must  be  taken  into 
account. 

It  is  recommended  that. 

1.  A  tri-national  program  be 
established  urgently  with  the  task  of  . 
developing  standardized  measures  of 
the  impact  of  information  resources  on 
the  economy. 

2.  The  current  round  of  GATT  ' 
negotiations,  which  includes  trade  in 
services,  be  recognized  as  one  important 
avenue  for  developing  such 
standardized  measures;  that  the  tri- 
national  program  work  in  concert  with 
the  GATT  roiind;  and  that  the  views  of 
all  segment^  of  the  information  sector 
(creators,  processors  and  users)  be 
taken  into  account  by  the  GATT 
negotiating  teams  of  the  three  countries. 

•  Insofar  as  barriers  may  exist  to  the 
open  and  unrestricted  flow  of 
information  which  are  not  consistent' 
with  the  objectives  of  individual  rights 
or  societal  needs,  a  tri-national  review 
of  any  barriers  which  might  impede 
information  transfer  is  required  so  that 
those  which  cannot  be  justified  can  be 
removed,  it  is  recommended  that, 

3.  Telecommunications  providers  be 
encouraged  to  create  the  facilities  for 
enhanced  information  exchange  among 


households,  academic  and  research    j» 
groups,  libraries,  business  and  ^^ 
government;  that  an  effort  be  made  to 
require  the  adoption  of  common 
communications  standards  for  on-line 
information  systems;  and  that  the 
development  of  open  network  systems, 
including  the  possibility  of  common 
carrier  gateway  services  be  encouraged" 
so  long  as  these  do  not  in  any  way 
restrict  the  network  access  rights  of 
other  parties. 

4.  The  application  of  intellectual 
property  law  be  reexamined  with  a  •  iew 
to  removing  unreasonable  impediments 
to  openness;  a  major  area  for 
consideration  is  that  of  secondary  or 
derivative  information  (abstracts, 
indexes,  etc.),  especially  in  the  area  of 
scientific,  technical  and  medical 
information. 

•  Insofar  as  the  application  of 
technology  to  information  systems  and 
services  creates  hew  dynamics  in  the 
workplace  which  must  be  understood 
and  addressed  by  both  public  and 
private  sector  decision-makers;  the 
ability  of  individuals  to  acquire  and 
apply  appropriate  information  skills  and 
resources  has  bewime  an  indispensable 
requirement  of  functional  literacy;  and 
new  Initiatives  must  be  implemented  to 
maintain  currency  in  skills,  to  provide    . 
retraining  where  displacement  occurs, 
arnl  to  ensure  avenues  of  entry  to,  and 
mobility  within,  the  workforce,  it  is 
recommended  that, 

5.  Educational  policy  be  reviewed  in 
the  three  countries  both  to  develop  and 
define  the  changing  educational 
requirements  of  the  workforce  and  of 
society,  particularly  with  respect  to  the 
need  for  re-organizing  the  existing 
institutional  structure  of  continuing 
education  or  life-long  learning  in  both 
the  public  and  private  sectors. 

6.  Increased  public  awareness  of  the 
role  of  information  and  the  skills  and 
resources  required  for  its  effective 
utilization  be  fostered  through  inclusion 
of  the  teaching  of  such  skills  as  a  core 
component  of  the  curriculum  at  the 
primary  and  secondary  school  levels 
and  through  the  appropriate 
enhancement  of  the  educational  role  of 
the  library  system  in  the  three  countries. 

•  Insofar  as  the  aims  of  a  democratic 
society  are  best  achieved  in  a  climate  of 
open  information  and  participation  in 
the  decision-making  process  by  all 
parties  involved;  and  the  government 
has  an  essential  and  inescapable  social 
and  economic  role  as  a  key  partner  in 
the  information  society,  it  must  serve  as 
a  broker,  facilitator,  information 
producer,  information  provider,  . 

educator,  and  arbiter  for  the 


disadvantaged  and  as  guardian  of  the 
public  good,  it  is  recommended  that, 

7.  The  national  government  in  each  of 
the  three  countries  acknowledge  its 
responsibilities  to  provide  a  coherent 
framework  for  the  development  of 
information  policy  which  takes  due 
account  of  the  international  character  of 
the  issues  and  the  need  for  all  segments 
of  the  information  sector  to  be 
represented  and  heard  in  the  process. 


8.  The  government  explicitly 
recognize  its  responsibility  to  maintain 
public  support  for  the  creation  and 
provision  of  certain  information,  through 
such  means  as  the  library  system  in 
each  country,  recognizing  that  there  is  a 
minimum  level  of  information  which 
must  be  available  to,  and  accessible  by, 
all  citizens  regardless  of  means. 

Comments  from  the  public  are 
welcome,  and  should  be  submitted  to: 
Vivian  J.  Arterbery,  Executive  Director, 


U.S.  National  Commission  on  Libraries 
and  Information  Science,  1111 18th 
Street,  NW.,  Suite  310.  Washington,  DC 
20036,  202-254-3100. 

For  further  information  contact  David 
R.  Hoyt  at  the  above  address. 

Dated:  December  7, 1987. 
David  R.  Hoyt, 

Deputy  Director.  U.S.  National  Commission 
on  Libraries  and  Information  Science. 
(FR  Doc.  87-28413  Filed  12-9-87:  8:45  am) 
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